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THIS  INDEX  is  basfd    >::  a  consolidation  of  contents 
entries  apptMnng  iti  the  fanuar\- — lune  issues  of  the 
Federal  Register  together  with  broad  subject  references. 
The  entries  are  arranged  first  under  the  name  of  the 
dgenrv  which  issued  the  document.  Under  each  agency, 
the  entries  are  then  listed  alphabetically  within  the 
categories  nf  Rules,  Proposed  Rules,  and  Notices. 
Executive  Orders.  Proclamations,  and  other  documents 
from  the  President  arf  hsti'd  under  Presidential 
Documeni-b,  The  nuin't!t\'-  at  the  end  of  each  entry  gives 
the  pages  in  the  Federal  Register  where  the  document 
begins.  Use  the  tahif  of  Federal  Register  Pages  and 
Dates  at  the  bac  k  (it  this  index  to  locate  the  issue  date 
for  each  page  luiiiiber.  This  index  is  published  monthly 
and  Is  t:umuiat<'d  t'cr  12  months. 
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A  general  indi^x  to  the  entire  Code  of  Federal 
Regulations   is  tcimd  in  the  CFR  Index  and  Finding 
.Aids  voiunie,  and  is  revised  as' of  January  1  each  year. 

The  i.S.-\  il.ist  of  CFR  Sections  Affected),  a  cumulative 
nuinerica:  finding  aid,  is  published  monthly  and  is 
cumulated  fcr  12  months,  keyed  to  the  revision  dates  of 

the  various  C.VR  vnlumes. 

.\!i  Federal  Register  publications  are  available  for 

purchase  from  the  Superintendent  of  Documents,  U.S. 
Covernm-nt  PrinMnu  Offi^  ■■    Washington,  D.C.  20402. 

Gar\  F'ossei'  is  Chief  Editor  of  the  Federal  Register 
Index   Th.'  Index  is  prepared  under  the  direction  of 
Ravmond  .\    Mosley,  assisted  by  Jim  Wickliffe. 

INQL  IRIFJS  mav  be  made  to  the  Customer  Services  Unit 
at  202-523-5227,  (TDD)  202-523-5229  or  by  e-mail  at 

mt'j.'iFedreu  nara.gov. 

Src.(>FSTlC)\S  concerning  this  and  other  publications 
of  the  Office  will  be  welcomed  by  Raymond  A.  Mosley, 
Director.  Office  of  the  Federal  Register,  National 
.■\.-'.  hives  and  Records  Administration,  Washington,  D.C. 

20408 
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,-\shlin   Thev  will  be  able  to  tell  you  about  correct 
modern  settings  ap.'i  discuss  other  ser\'ices  offered  on 
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Administration  on  Aging 

See  Aging  AdminisD-ation 

Advisory  Council  on  Historic 
Preservation 

See  Hislonc  Preservation.  Advisory  Council 

African  Development  Foundation 

NOTICES 

Meetings,  Sunshine  Act.  1874,  19987 

Agency  for  Health  Care  Policy  and 
Research 

NOTICES 

Agencv  information  collection  activities 

Proposed  collecuon,  comment  request.  34760 

Committees,  establishment,  renewal,  tenninalion, 

etc 

Health  Care  Policv,  Research,  and  Evaluation 

National  .Advisory  Council,  29349 

Evidence  based  practice  centers,  topics 

nominations,  ''234 
Meetings 

Health  Care  Policy  and  Research  Special 
Emphasis  Panel.  1460.  102^7,  17193 
Health  Care  Policy,  Research,  aiid  Evaluation 

.National  .Advisory  Council,  28025 
Health  Services  Research  Dissemination  Studv 
Section.  30590 
Meetings:  advisor>  committees. 
February.  3513 
May.  22950 

Agency  for  International  Development 

See  Internationa!  Development  Cooperation 
Agency 

RILES 

Comnuxiities  and  ser\ices  financed  hv  .-\ID. 
source,  ongin.  and  nationality  rules.  314 

PROPOSED  Rl  IKS 

S'^miannudl  agenda.  22284 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request.  1341, 

15195,  15196 
Submission  for  0MB  review,  comment  request, 
9449,  28895 
Committee--:  cvtablishment,  renewal,  termination, 
etc 
Voluntary  Foreign  Aid  .-Xdvisorv  Committee, 
6269 
Economic  and  humanitarian  assistance  programs; 
mission  statement,  goals,  and  objectives; 
strategic  plan;  comment  request.  1 7636 
Grants  and  cooperative  agreements,  availability, 
ell 
Amcrictin  schixils  and  hospitals  abroad,  1470.* 
Fo(xl  for  Peace  Office,  Title  II  institutional 
support  grant  program.  2'i8Ui 
Housing  guaranty  program 
C.'csh  Republic,  2385 


Panama,  5036 
Meetings 

International  Food  and  Agnculturai 

Development  Board,  2''775 
Voluntary  Foreign  .Aid  Advisor.  Committee, 
8266,  26816 
Title  II  commodities,  internal  transport,  storage. 

and  handling  guidelines.  27274 
Title  II  development  project  proposals 

Final  draft  guidelines  (  1998  fS'i.  availability. 

17201 
Results  repon  draft  guidelines  i  1996  FT); 
availabiiiiy,  8'"'2 

Agency  for  Toxic  Substances  and 
Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements,  availabililv. 
etc 
Environmental  chemical  mixtures,  loxicilv 

assessment  methods  development,  research 
programs.  30865 
F^jblic  health  confcrenLC  support  pmcram. 
23246.  24552 
Hazardous  substances  releases  and  faciiities; 
Public  health  assessments  and  effects — 
Quarterly  listing.  3^00,  13622.  31603 
Meetings 

Public  Health  SerMce  Activities  and  Research 
at  DOE  Sites  Citizens  .Advisory 
Committee.  6539,  69^3.  8514.  iOl  14 
Scientific  Counselors  Board.  !"'19' 
Organization,  functions,  and  authontv  delegations 
Health  Education  and  Promotion  Division.  1119 
Reports:  availability,  etc 

Healthy  children  loxic  environments.  32812 
Superfund  program 

Hazardous  substances  pronty  list  (toxicological 
profiles:   4'"~1 

Aging  Administration 

NOTICES 

.Atgency  information  collecuon  activities: 

PrcvpKised  collection,  comment  request,  27260 
Submission  for  OMB  review,  comment  request, 
18354,  25198 
Grants  and  cooperative  agreem.enis;  availability. 
etc 
Faniilv  friends  volunteer  senior  aides  projects; 

irjiiiing  ,ind  technical  assistance.  13623 
Health  ^^c  fraud  and  abuse,  retired  persons 
assistance  in  serving  as  volunteer  expert 
resources  and  educators  in  combating 
health  care  waste,  fraud,  and  abuse.  6540 
Statewide  legal  hotline  projects,  9771 
Meetings 

Aging  netwiirk  toninis    24929 

.Agricultural  Marketing  Service 

Rl  I  ES 

Almonds,  shelled  and  in  shell;  grade  standards, 

2S91 
.•\pples.  grade  sundards.  289''9 
Apples  and  peats,  l   S   grow-   i\p<irled  to  Pacific 

p<ins  lit  Russia,  grade  requirements 

relaxation.  1032 


Cotton  classing,  testing,  and  standards: 
Classification  services  to  growers.  1997  user 
fees.  25799 
Cotton  research  and  prom.otion  order 

Import  assessment  exemptions,  automata 

provisions  adjustment.  228^" 
Referendum,  conunuance  reques'.  sign  up 
penod.  1659 
Crantiernes  grown  in  Massachuscits  ci  a;  .  915 
Dates    domestic'  produced  or  packed  in  Califoiria. 

"660 
Egg.  poultr.  and  rabbit  products,  mspcctior  and 
grading 
Fees  and  charges  increase.  18019 
FTuid  milk  promotion  order 

.Amendments  and  Federal  regulaiorv  retorm. 
.*9S1 
Fresh  cul  flowers  and  fresh  :u!  greens  promotion 
and  information  order   referendum 
procedures,  180'* 
Fresh  Insh  potato  diversion  pnigram.  1996  crop, 

2964V 
FruiLs,  import  regulations: 

Grapefruit.  "655 
Grapes  and  plums,  exported 

Black  Connth  grapes,  size  exemption.  27493 
Grapes  grown  m  California,  254".  10419 
Hazelnuts  grown  in  Oreg.m  and  N^ashmgton. 

1035.  18026 
Limes,  imported.  30429 
Limes  grown  m — 
F^onda.  •(>4:si 
Melons  grown  ;"  Texas.  ^659.  30979 
Milk  m.arketmg  orlers 
Central  .Anzona.  26735 
Iowa.  918 

Pacific  Nonhwest.  1 
Tennessee  \  allev  et  al  .  918 
Nectarines  and  peaches  grown  in  California,  15355 
Ohves  grown  in  California.  1239,  2549,  1 1314 
Olives,  imported.  1239 
Onions  (sweet)  grown  in  Washington  and  Oregon. 

18023 
Onions  grown  in — 

Texas,  916.  10420,  19667 
Oranges  and  grapefruit  grown  in  Texas.  3603, 

11757 
Oranges,  grapefruit,  langennes.  and  tangelos 
grown  in  Flonda.  7655 
Grade  standards.  2896 
Peanuts,  domestically  produced.  1249 

Corrccuon.  907] 
Peanuts,  foreign  produced.  1 249 

Correction.  9071 
Penshable  .Agnculturai  Commodities  Act; 
implementation 
Regulations  other  than  rules  of  practice; 
miscellaneous  amendments.  15083 
Popcorn  promotion,  research,  and  consumer 

information  order.  13533 
Pork  promotion,  research,  and  consumer 
information 
.Assessment  rate  increase.  26205 
Potatoes  tinsh)  grown  in — 
California,  27169 
Oregon,  27169 
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Washington.  lSO:i 
Raisins  produced  from  grapes  grown  in  California, 

1802'),  J 247 3 
Spearmint  oil  produced  in  Fir  '^c^t.  1246,  31704 
Tobacco  inspection 

(irosvers,  mail  retercnduni,  2155"^ 
Tomatoes  grown  in — 

Florida.  68?;  1.  7657 
Walnuts  grown  in-- 

Cahfomia.  6110 

PROPOSED  Rl  LES 

.■\lmonds  grown  in  Calit'omia.  17569 
Cotton  clasMng.  testing,  and  standards: 

Classitlcalion  services  to  growers;  1997  user 
fees.  125''7 
Cotton  research  and  promotion  order: 
Import  as.sessmcnt  exemptions;  automatic 

provisions  adjust.nent,  4666 
Imported  cotton  :iid  cotton  content  of  imported 
produr;.,.  supplemental  assessment 
calculation,  .■'I012 
Egg.  poultry  and  rabbit  products.  Inspection  and 
grading 
Fees  and  charges  increase,  4662 
Fresh  cut  (lowers  and  fresh  cut  greens  promotion 
and  information  order;  referendum 
procedures,  12976 
Honev  research,  promotion,  and  consumer 

information  order,  10481 
Limes  grown  in-- 

Ronda,  23185,  30467 
Limes,  imponed,  23185,  30467 
Milk  marketing  orders: 
Carolina  ct  al.,  27525 
Central  .-Vizona.  9381 
Ea.stem  Colorado.  16737,  24610 
New  .Mexico  West  Texas   26257 
Texas.  26255,  :*4676 
Lpper  Ronda.  19939 
Onions  I  sweet;  grown  in  Washington  and  Oregon, 

>9.i3 
Oranges  and  grapefruit  grown  in  Texas,  55 
Peaches  grown  in  - 

Georgia.  30468 
Pears  iwintcn  grown  in  Oregon  et  al.,  32548 
Penshable  Agnculturai  Commodities  Act; 
implemenialion 
tlectronic  transmissions  as  ordinar\  and  usual 

billing  or  invoice  statements.  33574 
Retailers  and  grocer>  wholesalers,  phase -out  of 
license  fee  payments,  etc..  15129 
Popcorn  promotion,  resex^ch.  and  consumer 

information  order.  13551 
Pork  promotion,  research,  and  consumer 
information 
■Assessment  'ate  increase.  8639 
Referendum 

Tobacco  auction  market  consolidation — 
Tabor  City  el  al  .  NC,  11773 
Soybean  promonon.  research,  and  consumer 
information 
United  Soybean  Board.' representation 
adjustments.  23393 
Spearmint  oil  produced  in  Far  West,  942 
Vegetables,  impion  regulations. 

Banana  fingcrling  potatoes,  etc.;  removal  and 
exemption.  61  i8 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request,  11810, 
12''88.  12^89.  16756.  16757,23429, 
25';83.  267'"!,  .:!!779 
Beef  promotion  and  research: 
CattlcmenS  Beef  Promotion  and  Research 

Board,  certification  and  nomination,  4244 


\ 


Cotton  research  and  promotion  order: 
Referendum  on  continuation  of  1990 
amendments;  determination,  34042 
Fresh  cut  flowers  and  fresh  cut  greens  promotion 

and  information  order;  referendum.  19301 
Meetings: 

Burley  Tobacco  Advisory  Committee.  27216 
Fhie-Cured  Tobacco  Advisory  Committee, 

29101 
Tobacco  Inspection  Services  National  Advisory 
Committee,  5959 
Milk  marketing  orders: 

New  England  et  al.,  30564 
Northeast  Interstate  Dairy  Compact 

Compelling  public  interest,  14879,  16539 
Poultry  grade  standards,  voluntary: 
Cooked,  boneless-skinless  products  without 
added  ingredients,  7748 
Sheep  promotion,  research,  and  information 
program: 
Referendum  results,  34683 

.Agricultural  Research  .Service 

PROPOSED  RLLES 

National  Arboretum  use;  fee  schedule,  33376     . 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  12789, 
18577,  28669 
Environmental  statements;  notice  of  intent 
Plum  Island  Animal  Disease  Center.  NV,  wind 
energy  development,  6940 
Grants  and  cooperative  agreements;  availability, 
etc: 
Biotechnology  risk  assessment  research 
program,  16434 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
AgnTech  Electronics,  LC,  29101 
BTG  USA  Inc.,  23745 
Callaway  Chemical  Co.,  et  al.,  27005 
NOBL  Laboratories,  Inc.,  23745 
Sonic  Industnes,  Inc.,  6754 
University  of  Georgia'Research  Foundation, 
7996 

Agriculture  Department 

See  Agnculturai  .Markcung  Service 

See  Agnculturai  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Cooperative  State  Research,  Education,  and 

Extension  Service 
See  Farm  Service  Agency 
See  Federal  Crop  Insurance  Corporation 
See  Food  and  Consumer  Service 
See  Food  Safety  and  Inspection  Service 
See  Foreign  Agricultural  Service 
See  Forest  Service 
See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  National  Agnculturai  Statistics  Service 
See  Natural  Resources  Conservation  Service 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Telephone  Bank 
See  Rural  Utilities  Service 

RULES 

Export  sales  reporting: 

Sunflowerseed  oil,  10411 
Freedom  of  Information  Act;  implementation: 

Federal  regulatory  reform,  33977 
Organization,  functions,  and  authonty  delegations: 

Risk  Management  Agency,  19900 


Under  Secretary  for  Natural  Resources  and 
Environment  et  al. — 
Outreach  and  technical  assistance  to  socially 
disadvantaged  farmers  and  ranchers, 
1031 
Panty  price  determinations: 

Wool  and  mohair  and  sugar  crops;  definition 
updates.  8361 
Privacy  Act,  implementation: 
Federal  regulatory  reform.  33977 

PROPOSED  RULES 

Agnculturai  Trade  Development  and  .Assistance 
Act:  — ,_ 

Agricultural  commodities,  commercial  sales 
financing,  3810 
Semi-annual  agenda.  21412 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  10253. 

27005.  32285 
Submission  for  0MB  review:  comment  request, 
2357,  3496.  4518.  5568.  6754.  7748.  8923, 
10021.  11810,  13362.  14664.  15648, 
17577.  19300,  1998Z-ii075.  25159. 
26469.  28001.  29100,  30837.  31779,  34198 
Committees,  establishment,  renewal,  termination, 
etc. 
Universal  Cotton  Standards  .Advisory 
Committee.  25160 
Digital  signature  standard;  Federal  information 

processing  standard  waiver.  19300 
Edward  R.  Madigan  United  States  Agricultural 
Export  Excellence  .Award  Program: 
Establishment  and  nominations,  4977 
Emergency  declarations; 
Flonda — 

Mediterranean  fruit  fly.  34439 
Federal  Agnculture  Improvement  and  Reform  .Act 
of  1996;  Title  VIll  reauthonzation 
National  Agnculturai  Research,  Extension. 

Education,  and  Economics  .Advisory  Board; 
recommendations  solicitation,  8680 
Import  quotas  and  fees 

Swiss  cheese  from  Canada  and  Germany.  727 
Upland  cotton.  4240-4243 
Special  impon  quota.  14105.  14106.  14107, 
14108,  29696,  29697.  29698.  29699, 
^  29700.  29701 

Meetings. 

National  Agnculturai  Research,  Extension, 

Education,  and  Economics  Advisory  Board; 
stakeholder  symposium,  9155,  33812 
Small  and  Disadvantaged  Business  Utilization 

Office,  subcontracting  forum,  15648 
Strategic  Planning  Task  Force,  26771 
North  Amencan  Free  Trade  Agreement  (NAFTA); 
temporary  duties  imposition  (snapback): 
Cabbage  from — 
Canada,  8210 
Privacy  Act. 

Computer  matching  programs,  12986 
Systems  of  records,  5568,  31553 

Air  Force  Department 

RULES 

Claims  and  litigation 

Distribution  of  literature  and  protest  and 

dissident  activities,  CFR  pan  removed.  631 
Pnvacy  Act,  implementation,  17070 
Sales  and  services 

Copying,  certifying,  and  searching  records  and 
other  documentary  material,  fee  schedule. 
CFR  part  removed.  631 
Legal  assistance  program.  CF'R  part  removed. 
631 
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PROPOSED  RLI  ES 

Privac)  Ai:l.  implemcnuiion,  4025 
NOTICES 

Active  military  service  and  discharge 
determination'. 
Amcncan  Field  Service  (AFSl  civilian*,  who 
served  fAerseas  opierationally  (April  6. 
1917.Jlfln    191f<  and  Nov.  10.  1941-AuE 
1945/  1440 
Arnencai  Merchant  Marine  manners  in  active 
ocafangoing  service  (August  15.  1945- 
I^ccmber  31.  1946).  2nM 
Agency  informauon  collection  activities: 
Proposed  collection;  comment  request.  399. 
I   8933.  11849.  11850.  15163.  15164.  18334. 
j   23769,  25176.  25928.  25929.  28450 
Base  realignment  and  closure: 
Surplus  Federal  property  — 

Qfttano  Air  National  Guard  Station.  CA. 

Cost  comparison  studies.  14890.  34231 
Environmental  statements,  availability,  etc.: 
Base  realignment  and  closure — 

Pease  Air  Force  Base,  NH,  291  18 
Mountain  Home  Air  Force  Base.  ID;  enhanced 
training;  hearings.  24089 
Environmental  statements;  notice  ol"  intent. 
Evolved  eipendable  launch  vehicle  (EELV) 

development  and  deployment.  7440 
Grand  Forks  Air  Force  Base.  ND. 

dismantlement  of  Minuteman  111  missile 
system.  28450 
Meetings 

Air  University  Board  of  Visitors.  7440 
Community  Ccrilege  Board  of  Visitors.  17599 
Scientific  Advj^ory  Board.  3012.  3876.  11851, 
12806.  1|J80,  18100.  18101.  24089, 
25177.  2^783.  28006.  29718.  .^0844 
Patent  licenses;  non  exclusive,  exclusive,  or 
partially  exclusive: 
Cornell  Research  Foundation.  Inc..  17599 
DENTAL  EZ.  Inc  ,  29718 
Shen^cyxl  .Medical  Center.  4732 
Privacy  Act 

Systems  of  records.  4036.  9755.  31793 

.Alcohol,  Tobacco  and  Firearms 
Bureau 

RULES 

.Alcoholic  beverages: 

Wine;  labeling  and  adveni^ing — 

Gamay  Beaujolais  wine  designation.  16479, 
-33746 
Alcohol,  tobacco,  and  other  excise  tajies; 
Persons  acquinng  tirearms.  residency 
requirements,  19442 
.^ntlle^■o^sm  and  Effective  Death  Penalty  .Act  oi 
1996.  implementation: 
Plastic  explosives;  detection  agents  requirement. 
8374 
Firearms 

Commerce  in  explosives— 

Explosive  matcnals  in  fireworks  irxlustry, 
1386 
Firearms  and  animunition  commerce: 

National  instant  criminal  background  check 
system  facilitation — 
Categories  of  persons  prohibited  from 
receiving  firearms,  definitions.  34634 
Sm.ill  Business  Job  Protection  Act  of  19%. 
implementation 
Wine,  small  prixJucers'  tax  credit  and  N>nd 
provisions,  conforming  changes.  2%63 

PROPOSED  RULES 

.Mcohol.  viticultural  arc.i  designations: 
D.ivis  Mountains.  TX.  24622 


Diablo  Grande,  CA.  34027 
Mcnd'xino  Ridge,  CA,  16502 
Alcoholic  beverages 

Distilled  spints,  wine,  and  mail  beverages; 
^  labeling  and  advenising — 

Margarita;  use  of  term.  7742 
Alcohol,  tobacco,  and  other  excise  taxes: 
Persons  acquiring  firearms,  residency 
requirements,  cross  reference.  19446 
Antiterronsm  and  Effective  Death  Penalty  Act  ot 
1996.  implementation 
Plastic  explosives,  deiedion  ji;enis  requirement, 
8412 
Small  Business  Job  Protection  .Act  ot  1996; 
implementation 
W'lne.  small  producers'  tax  credit  and  N^nd 
provisions;  conforming  changes,  cross 
reference,  29681 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  comment  request,  3554- 
3561.  5667-5672,  9821.  9822,  15744, 
15745.  15746.  15747.  15748.  20242. 
30668.  30669,  30670.  30671 
Commerce  in  explosives 

Explosive  matenals  list.  20242 

American  Battle  Monuments 
Commission 

NOTICES 

Senior  Executive  Service 

Performance  Review  Board,  membership,  32077 

Animal  and  Plant  Health  Inspection 
Service 

RULES 

Exportation  and  importation  of  animaN  and  animal 
products: 
Bovine  spongiform  encephalopathy,  disca-sc 
status  change  — 
Netherlands,  18263.  24802 
Cattle  for  slaughter,  tuberculosis  and  brucellosis 
pre -export  test  requirements  elimination. 
3445 
Exotic  Newcastle  disease;  disca.se  status 
change- 
Costa  Rica,  27938 
Great  Bntain.  5741 
Northern  Ireland  and  Norway.  19032 
Hog  cholera  and  swme  vesicular  disease; 
disease  status  change  — 
Netherlands,  SS67 
Spam,  28619 
Horses  and  horse  producb,  limited  porb  of 
entrv  — 
Dayton.  OH.  27937 
Pork  and  pork  products  from  Mexkn  transiting 

Lnitcd  Slates.  24802 
Pork  trom  Sonora.  Mexico.  25439 
Ports  designation 

Atlanla.V.A,  5520 
Prohibited  and  restricted  imfxirtations- 

Garbage  dispwsal  by  cruise  ships  in  Alaskan 
Pon  landfills,  19Q01 
Rinderpest  and  fixit  and  mouth  disease,  disea.se 
status  change 
•\:gcniina,  U3S5 
Ruminants  and  swine  imported  trom  countries 
where  ftKit  and  mouth  disease  or  nnderpxrsi 
exist-s;  7(X>logical  park  quarantine.  23635 
Genetically  cngineca'd  organisms  and  products;        ! 
requirements  and  prixedurcs  siniplificalion. 
19005.  2."J4s 
Meeimcs.  l^^l  7  I 


/ 


Withdrawn.  23628 
Inspection  and  certification  of  anmial  hvproducts 
Inedible  animal  byproducts  references  replaced 
by  animal  products  references,  19039 
Interstate  transportation  of  animals  and  animal 
products  (quarantine) 
Brucellosis  in  cattle  and  bison — 

State  and  area  classifications.  41 19.  5907. 

BnjccHnsis  ;r  Ljtile.  hison.  and  swinc 

R:!pid  juti  "jicd  presumptive  test,  disease 
status  Jetcrmination.  2550 
Livestock  market  approval  for  cattle,  bison, 
horses,  and  swine,  hog  cholera  rcguialions 
removed,  2793(i 
Tuberculosis  in  cattle  and  bison — 

State  and  area  classifications.  13293.  24801 
Tuberculosis  in  cattle- 
State  arnj  area  classifications,  34612 
Organization,  functions,  and  authonty  delegations 
Assistant  Secretarv  for  Marketing  and 
Regulatory  Programs  et  al.  authonty 
citations.  29662 
Plant-related  quarantine,  domesuc 
Asian  ionghomed  beetle.  10412 
Fire  ant.  imported.  30739 
Gypsy  mo'h.  29286 
Kamal  bunt  disea.se — 
Compensation.  24"' 46 
Regulated  and  restricted  areas,  classification 

cniena  modifications.  23620 
Regulatory  flexibililv  and  impact  analysis, 
15809.24753.28108 
Mediterranean  fruit  fly.  33537 
Pink  bollworm,  23943 
Plant  related  quarantine,  foreign. 

Fruits  and  vegetables,  importation.  593 
Hass  avixado  from  Mexico,  5293 
Vetennanan  accreditation,  etc 

Optional  digital  signature  acccptarve  on  official 
certificates,  forms,  records,  aixi  reports. 
2*>444 
Viruses,  serums,  loxms.  etc.: 

Biological  products  and  guidelines,  detlniiions. 

31326 
Clostndium  perfnngens  Types  C  and  D  toxoids 
and  bactenn-toxoids.  standard 
requirements.  31329 
Immunogcnicity.  in  vitro  potency  tests  in  place 

of  animal  tests.  1903.' 
Vetennary  biologies  evtablishmeni  licenses  and 
biological  product  licenses  and  permits. 
1329~< 

PROPOSED  Rl  LES 

Animal  weiLirc 

Marnc  mammals  and  certain  other  regulated 
animals,  penmetcr  fence  requirements, 
246!  i 
Rulemaking  petitions  — 

Retail  pet  store,  term  definition,  14044 
Exp>onalion  and  importation  of  animals  ai>d  anirrul 
products 
.Afncan  swine  fever;  disease  status  change  — 

Sardinia.  32051 
Pet  birds,  importation,  uiihdrawn.  v38" 
Ports  of  entry    - 

Champlain.  S">'  and  IX'rbv  Line,  \T.  closure. 
3467' 
Sliced  and  pre-packaged  dry-cured  pori 
products.  18055 
Interstate  transportation  of  animaK  and  animal 
products  (quarantine) 
Brucellosis  in  cattle  and  bison — 
State  and  area  classifications.  1406 
Overtime  services  relating  to  imports  and  exports: 
Agricultural  quarantine  and  inspection  services; 
user  fees.  382.' 
Correcuon,  6739 
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Plant-related  quarantine,  domestic: 

Fire  ant,  imported,  4664 
Plantrclaied  quarantine,  foreign 

Cotton  and  cotton  products,  pest  introduction 

prevention,  16737 
FruiLs  and  vegetables,  importation,  14037 

Correction,  16218 
Potato  tubers  from  Bermuda  and  potato  plants 

from  .Newfoundland  et  al  .  24849 
Unroasted  coffee,  coffee  bemes  and  fruits,  etc.; 
importation  into  Hawaii  and  Puerto  Rico; 
prohibition.  25561 
Poultry  improvement 

National  Poultry  Improvement  Plan  and 
aumliary  provisions- 
New  program  classifications  and  new  or 
modified  sampling  and  testing 
procedures  for  particip-ints  and 
participating  tlocks.  establishment. 

mil 

Veiennanan  accreditation,  etc.; 
Optional  digital  signature  acceptance  on  official 
certificates,  forms,  records,  and  reports. 
597 
Correction.  1817 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request.  1308. 
4027.  15455,  ]!''''$.  32074 
Environmental  statemenLs.  availability .  etc,: 
Genetically  engineered  organisms,  tleld  test 
permits — 
Geranium  plants.  264! 
Rice  plants,  etc..  31780 
Nonindigenous  biological  control  agent  release; 

permit  issuance.  141 W 
Nonregulated  status  determinations — 

Calgene.  Inc  ,  geneticallv  engineered  cotton. 

■7996,  27581 
Dekalb  Genetics  Corp  ,  genetically 

engineered  com  line,  17143 
Dupont  .Agricultural  Products,  genetically 

engineered  soybeans.  9155.  27580 
Monsanto  Co  ,  genetically  engineered  com 
line.  31062 
Pink  hibiscus  mealybug,  rclea-se  of 

nonindigenous  wasps  for  use  as  biological 
control  agents.  3404'! 
Veiennary  unlicensed  biological  products  for 
field  tesung.  shipment.  19097 
international  Plamt  Protection  Convention; 

comment  request,  8210 
Meetings 

National  Poultry  Improvement  Plan  General 

Conference  Commiitee   96  ^ 
V'etennarv  biological  prixJu^ls,  !  !4;  "< 
OrganiMtion,  functions,  and  authoniy  deiegations; 
Hawaii  Animal  Impon  Center,  HI;  closure, 
28002 
L  rjguay  Round  Agreemcns  .Act  (URAA): 
Iniemational  saniiars  and  phytosanitary 
standard  sc-tiing  j^ti^ities,  31781 
S  etcnnary  biological  product  licenses,  intent  to 
Issue 
Rhone  S1encu\,  Ir,^  ,  14666 

.Antitrust  Division 

NOTICES 

Competitive  inipaci  statements  and  proposed 
..onsen!  judgments 
A.Tiencan  Radio  Systems  Corp  et  al,.  15920 
Cargill  In.,    et  jl  .  26559 
Delia  [X-ntal  ot  RhiHJc  Island,  9807 
EZ  C'ommunKaiions,  In^  .  ct  al..  15929 
Marm  M.tnciu  Ma'crials.  Inc.  et  al..  31456 


Muliso.  Jeff.  etal..  8267.  25653 
Rtfstonic  Corp.  et  al  .  25208 
Sealy  Corp..  34079 
Seminole  Fertilizer  Corp  ,  34305 
Signature  Flight  Support  Corp..  7041 
US  WEST.  Inc..  et  al.,  8273 
yail  Resorts.  Inc.,  et  al.,  5037 
■AVestem  Pine  Association  et  al..  15938 
Mutual  antitrust  enforcement  assistance,  proposed 
agreement  between  United  States  of  Amenca 
and  Australia;  comment  request.  20022, 
24131.  24159 
National  cooperative  research  notifications: 
Advanced  Lead-Acid  Battery  Consortium,  ■• 

13394,  28065 
Advanced  Target/Threat  Assessment  Code. 

14703 
Allegheny-Singer  Research  Institute.  8992 
Asymetrical  Digital  Subscnber  Line  Forum, 

14703,  15938 
ATM  Fortim.  13394.28065 
Auto  Body  Consortium,  Inc..  23266 
Babcock  &  Wilcox  Co.,  et  al.,  14704 
Bell  Communications  Research,  Inc  ,  6801, 

26554 
Biotechnology  Research  &  Development  Corp., 

30882 
BPH  Petroleum  Inc.,  11924 
Cable  Television  Laboraiones.  Inc.,  14704, 

26569 
CAD  Framework  Initiative.  Inc  .  23266 
Center  for  Waste  Reduction  Technologies, 

32370 
Ceramic  Composite  Aircraft  Brake  Consortium, 

7256 
Chromatic  Research,  Inc.,  27277 
CommerceNet  Consortium.  106.  10584,  23266, 

23796,  32370 
Commercial  Turf  Products.  Ltd  .  8275 
Consortium  for  Integrated  Intelligent 

Manufactunng,  Planning  and  Execution. 

32370 
Consortium  for  Non-Coniact  Gauging.  23267 
Consortium  for  Plasma  Science,  LLC.  10584 
Corporation  for  National  Research  Initiatives, 

26569 
Digital  Label  Alliance,  23267 
Enterprise  Computer  Telephony  Forum,  33440 
Financial  Services  Technoloey  Con«)rtium,  Inc.. 

13394 
Financial  Services  Technology  Consortium  s 

Bank  Internet  Payment  System  Project. 

13395 
Frame  Relay  Forum.  10584,  27277 
Fuel  Cell  Cooperative  Research  Program.  23267 
Gas  Research  Institute  Through  Casing 

Resistivity  Logging  Research  Consortium. 

1780 
General  Cinema  Theaters,  Inc  ,  et  al.,  32371 
General  Motors  Corp.,  5250 
Hart  Communication  Foundation,  15939 
HDP  User  Group  International,  Inc.,  30882 
Health  Data  Sciences  Corp.,  34709 
InfoTEST  Intemauonal,  8276 
Intergraph  Corp.  et  al .  34709 
International  Pharmaceutical  Aerosol 

Consortium  for  Toxicology  Testing  of — 
HFA-l34a(IPACT  I),  15939  — ^__ 

HFA-227  (IPACT-ll),  15939  ^ 

Large-Area  Thin  Film  Imagers  Joint  Venture, 

27277 
Message  Onentcd  Middleware  Association, 

27278 
Michigan  Materials  and  Processing  Institute, 

28066 
Microelectronics  &  Computer  Technology 

Corp..  10585.  27277 


Motorola  Electronic  Systems  Manufacturing 
Consortium.  10585 

National  Center  for  Manufactunng  Sciences, 
Inc..  9812.  23268,  27278.  33440 

National  Industnal  Information  Infrastructure 
Protocols  Solutions  for  Manufacturing- 
Adaptable  Replicable  Technology,  23268 

Network  Management  Forum,  8992.  26569 

Northrop  Grumman  Corp..  13395 

Ole  for  Process  Control  Foundation,  9812 

Open  Group.  LLC.  32371  . 

Petroleum  E&P  Research  Cooperative,  6801 

Petrotechnical  Open  Software  Corp.,  8993, 
27278 

PNGV  4  SDI  Technical  Team,  33441 

PNGV  Gas  Turbine  Technical  Team.  33440 

PNGV  Vehicle  Engineering  Technical  Team, 
33441 

Portland  Cement  Association,  6012,  13395.     ■ 
23796 

Salutation  Consortium,  Inc..  10585.  27279 

Semiconductor  Research  Corp..  107 

Southwest  Research  Institute.  7256.  26570 

Spray  Dnft  Task  Force.  32372 

Sun  Co..  Inc.  (R&M)-Rohm  &  Haas  Co.,  Joint 
Venture.  27279 

United  Technologies  Corp..  8993,  18147 

VSI  Alliance,  9812,  27279 

Appalachian  States  Low-Level 

Radioactive  Waste  Commission 

NOTICES 

Meetings,  31408 

Architectural  and  Transportation 
Barriers  Compliance  Board 

PROPOSED  RULES 

Amencans  with  Disabilities  Act,  implementation: 
Outdoor  Developed  Areas  Accessibility 
Guidelines  Regulatory  Negotiation 
Committee — 
Establishment  and  meeting,  30546 
Intent  to  establish,  19084 
Play  Facilities  Accessibility  Guidelines 
Negotiated  Rulemaking  Committee — 
Meetings,  11130,  33381 
Semi-annual  agenda,  22288 
Telecommunications  Act  of  1996,  implementation 
Accessibility,  usability,  and  compatibility  of 
equipment  and  customer  premises 
equipment,  guidelines,  19178 

NOTICES 

Meetings: 

Access  Board.  92.  8421.  22908.  34045 
Telecommunications  Access  Advisory 
Commijlce.  1088 

Arctic  Research  Commission 

NOTICf.S 

Meetings^  10254 
■•Meetings;  ^unshinc  Act.  29327 

Arms  Coi^trol  and  Disarmament 
Agencv 

RULES  / 

Conflict  of  interests,  27947 

NOTICES   / 

Committees.. establishment,  renewal,  tcmunaiion, 
etc.; 
Director's  /^ei^isory  Comniitlco,  1 '^877 
eeiings:  \ 

Director's  AdWsory  Committee.  25887 
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Army  Department 

See  Engineers  Corps 
RLLES 

Military  reservations  and  national  cemetenes: 
Aberdeen  Proving  Ground.  MD,  protests, 

picketing,  and  other  similar  demonstrations, 
33998 
Rifle  practice  promotion  and  civilian 

marksmanship;  CFR  pans  removed,  12544 

PROPOSED  RULES 

Military  reservations  and  national  cemeteries: 
Aberdeen  Proving  Ground,  MD;  protests, 

picketing,  and  other  similar  demonstrations, 
15639 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  34695 
Environmental  statements,  availability,  etc 
Base  realignment  and  closure — 

Fort  Holabird  Defense  Investigative  Service 
and  Cummins  Apartments  Parcels, 
Baltimore,  MD.  20159 
Fort  Ritchie,  MD,  Information  Systems 
Engineenng  Command-Continental 
United  States,  portion  relocation  to  Fort 
Huachuca,  AZ,  31087 
Fort  Shendan.  IL.  30312 
National  Park  Seminary  Historic  District, 
Walter  Reed  Army  Medical  Center. 
30312 
Pine  Bluff  Arsenal.  AR.  chemical  agents  and 

munitions  disposal,  30313 
Red  River  .Army  Depot,  TX,  realignment,  and 
Stratford  Army  Engine  Plant.  CT. 
closure;  missions  relocations  to  Anniston 
Army  Depot,  AL.  6954 
Savanna  Army  Depot  Activity.  IL.  5388 
Signal  Battalion.  1 1 1 1th,  et  al.,  relocauon 
from  Fort  Ritchie,  MD  to  Fort  Detnck, 
MD,  10829 
U.S.  Arrny  Chemical  School  and  U.S.  Army 
Military  Police  School;  relocation  from 
Fort  McClellan,  AL  to  Fort  Leonard 
Wood,  MO.  16142.  28677 
Vint  Hill  Farms  Station.  VA.  19741 
Western  Army  National  Guard  Aviation 

Training  Site.  AZ.  expansions  of  existing 
training  areas  and  facilities.  30314 
Camp  Atterbury,  IN;  upgrade  of  training  areas 

and  faciliues.  15164 
Camp  Roberts  Army  National  Guard  Training 
Site.  CA;  combined-forces  training 
acuvities.  etc  .  3501.  31798 
Camp  Shelby.  MS;  multi-purpose  range 

complex-heavy  location,  9756 
Climate  change  fuel  cell  program,  15165 
Hamilton  Army  Airfield.  CA.  20159 
Joint  vaccine  acquisition  program.  31799 
Massachusetts  Military  Reservauon.  MA.  nfle 
and  machine  gun  ranges  construction. 
10545 
Umatilla  Chemical  Depot.  OR;  chemical  agents 
and  munitions  demililanzation  facility, 
construction  and  operation.  2359 
Environmental  statements.  noDce  of  intent 
.Aberdeen  Proving  Ground,  .MD.  mustard  agent 
di>posal.  design,  construction,  and 
operation  of  facility  to  pilot  test 
neutralizauon  (hydrolvsis)  process,  etc.. 
30314 
Newport  Chemical  Depot.  IN.  VX  in  bulk 
storage  containers,  design,  construction, 
and  operation  of  facility  to  pilot  test 
neutralization  (hydrolysis)  process.  30315 


Meetings 

Armament  Retooling  and  Manufactunng 

Suppon  Public  Pnvate  Task  Force.  20160 
Armed  Forces  Epidemiological  Board.  91'79 
Army  Education  Advisory  Committee.  ^760. 

24644 
Inland  Waterways  Users  Board.  34696 
Reserve  Officers'  Training  Corps  (ROTC) 

Program  Subcommittee.  ^'2588 
Science  Board.  28006.  3305'^.  33058 
Scientific  Advisory  Board.  14120 
US,  Army  Command  and  General  Staff  College 

(CGSC)  Advisory  Committee.  7760 
US   Military  Academy.  Board  of  Visitors. 
18761  ' 
Military  traffic  management 

Commercial  transportation,  protective  and 
accessonal  service  rate  tenders.  32588 
Freight  earners  qualifying  program — 
Brokers  inclusion  standards.  5962 
'Military  bus  agreement  (MB.A)  program — 
Defense  Department  ground  passenger 
carriers  qualifying  program.  15165 
Small  business  classification  update  eligibility 
cntena.  form.  1326 
Organization,  functions,  and  authority  delegations 
Armed  Forces  Discharge  Review  Correction 
Board  Reading  Room,  location  and  hours 
of  operation.  2139 
Patent  licenses,  non-exclusive,  exclusive,  or 
partially  exclusive 
Airborne  toxic  substarKes  protective  mask. 

19558 
Allen  Telecom  Group.  Inc  .  Decibel  Products 

Division.  14120.  28006 
Chemical  proiecuve  fabnc.  etc.  18590 
Chemoiherapeutic  treatment  of  bacienal 

infecuons.  etc  .  10260 
Enclosure  sign  device.  23436 
Liposomes  irKluding  sterols  having  thiol 

moieties  and  pepDdes  or  proteins  including 
CTL  epitopes  and  administration.  24645 
Medical  Technology  &  Practice  Patterns 

Institute.  Inc  .  24645 
Microarc  chaff,  etc..  32588 
Multi-channel  fiber  opuc.  etc..  28007 
Recombinant  Fl-V  plague  vaccine.  19314 
Sudden  Infant  Death  Syndrome  (SIDS)  monitor 

and  stimulator,  etc  .  34046 
TTiermoelectnc  device  for  vehicle  identification, 

etc  .  29719 
TRS  Ceramics.  Inc..  4268 
Vaccines  against  diseases  caused  by 

enteropaihogenic  organisms  using  antigens 
encapsulated  within  biodegradable 
biocompatible  microspheres,  etc  ,  10260 
Privacy  Act 

Systems  of  records.  9757 

Arts  and  HumaaitJes,  National 
Foundation 

See  .National  Foundation  on  the  .Arts  and  the 
Humanities 

Assassination  Records  Review  Board 

NOTICES 

Formal  dcterminalions  on  records  release.  1311. 

7998.  15650.  27008.  35147 
Meeungs.  Sunshine  Act  2357.  sgsg    10255, 

14669,  18739.  24635.  26282,  29709 

Barry  M.  Goldwater  Scholarship  and 
Excellence  in  Education 
Foundation 

NOTICES 

Meetings.  Sunshine  Act.  8685 


Benefits  Review  Board,  Labor 
Department 

RULES 

Organization,  functions,  and  aulhoni\  deie^auons 
Change  of  address.  10666 

Blackstone  River  Valle>  National 
Heritage  Corridor  Commission 

NOTICF^ 

Meetings.  11414 

Blind  or  Severely  Disabled, 

Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who 
Are  Blind  or  Severely  Disabled 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements,  notice  of  intent 
Transmission  system  vegetation  management 
program.  32591 
Federal  Columbia  Transmission  System,  retail 
wheeling  policv  proposal,  public  mceung. 
4039 
Floodplain  and  wetlands  protection,  environmental 
review  deierminalions.  availabilitv.  etc 
Billy  Shaw  Dam  and  Reservior.  ID  and  NV. 

12160 
Upppcr  Snake  River  Fish  Culture  Facility.  ID. 
0760 
Records  of  decision 

Canadian  entitlement  allocation  extension 

agreements.  24646 
Federal  Columbia  River  Power  System   OR. 

opcraung  strategy.  10830 
Firm  non-requircments  prodticts  and  services 
contracts.  4991 
Records  of  decisions 

Wildlife  miUgauon  program.  33849 

Broadcasting  Board  of  Governors 

NOTICES 

Meeungs.  Sunshine  .^ct,  1089,  10255,  16758, 
24636.  30840 

Census  Bureau 

NOTICED 

Agency  information  collection  activities 

Proposed  collection,  comment  request  300!, 
5384.  5960.  6946.  82! 8.  8685.  10256. 
13592.  1545".  16540,  r5"9.  23217, 
2558".  277 1 g,  28443.  .''1066 
Census  2000 

Block  group  program,  proposed  cntena. 

comment  request  240~" 
Census  county  division  program.  27217 
Census  traci  program,  proptosed  cntena.  4246 
Meetings 

.^fncan  .Amencan  Population  Censu'-  Advisorv 

Committee,  24_iQ] 
Anx'ncan  Indian  and  Alaska  Native  Populations 
Census  .Advisory  Com-nittee.  24,'9|,  24592 
.^slar)  and  Pacific  Islander  Popuiauonv  Census 

Advisory  Committee.  24391 
Hispanic  Population  Census  .Advisors 

Committee.  24391 
Professional  .Associations  Census  .Adv  isory 
Committee.  18"''« 
Merchandise  Trade    Exports.  General  Import.^  and 
Imports  for  Consumption.  Commtxlitv  ^'. 
Country  iRcpon  Scncs  FT925i 
Publication  change  and  In'icmci  d^aiUbilily. 
58"  1 
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Survevs,  delermmations.  etc 

Manutactunng  area,  annual.  8003 
Plant  capacilv  >urvcy.  2358 

Centers  for  Disease  Control  and 
Prevention 

RILES 

Clinical  LaboraloncN  Improvement  Act: 

Clinical  laboratory  requirements,  effective  dates 
extension.  25855 
Medicaid 
Clinical  laboratorv  requiremcniv.  elfeclive  dates 
extension.  25855 
Medicare 

Clinical  laborjli)r>  requirements,  effective  dates 
extension,  25855 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request.  3044, 
5233.  7459,  8022.  9771.  1  1457.  14151. 
15519,  22950.  241  15,  27612,  30868, 
13875.  34065 
Submission  for  OMB  reyiew.  comment  request. 
2368.  3292.  4051.  6261.  7460.  7461. 
11458.  13157.  14152,  16162.  17622, 
18354.  19579.  22951.  23779.  25955. 
28026.  29''28.  30590 
Antiterronsm  and  EffeLtr.e  Death  Penalty  Act  of 
199ft 
Site  registratiiin  lee  ^^hek^..ie,  laciluies 

transtemni;  or  receiMng  selected  agents. 
1><1  U 
Carbonless  copy  paper  toxicity:  comment  request. 

K02\  19t:.' 
Clinical  LaNiratorv  Improvement  Amendments: 
Laboraiors  '.est  systems,  assays,  and 

examinations  specific  list,  categorization  by 
complexity,  etc  ,  17832 
Committees,  establishment,  renevyal.  termination. 
et^ 
^atlonal  institute  tor  Occupational  Safety  and 
Health,  Scicniitic  Counselors  Board.  17193 
Grants  and  coopera!»e  agreements;  availability, 
etc 
.Mcohol  exfx^iscd  pregnancies  prevention  among 
high  nsk  women  in  special  settings.  28027 
Bactenal  contaminaiinn  of  blood  and  blood 
products  m  L  S  .  \cat  long  study  to 
estimate  Irequen;.),  22952 
Childhocxl  agncultural  injury  prevention; 

national  center.  2346' 
Childhood  lead  poisonint;  preyenlion  program. 

26315 
Childhood  lead  poisoning  prevention  program 
and  bkx)d  leyels  in  children  surveillance; 
Slate    and  .;nmmunity -ba,scd,  5423 
Felai  aic    hi'j  s.riJr  ime,  population-based 

sLiP.e;iianv.c,  2sii.>2 
Hatardous  substance  training  tor  emergetKy 

resptinders,  implementation.  25629 
Hemophilia  presention  education  arKt^pee'l^ 
suppon,  31 104  \^ 

Human  immunodeficiency  virus  (HIV) — 

HIV  and  ST[)  intervention  research  for  young 

men  in  prison,  .32340 
HIV  behavioral  intervention  research. 
sampling  and  sexual  behavior 
measurement  methods  improvement, 
■<2''4'^ 
"tiut.hN  in  hicri  risk  situations;  HIV  infection 
and   n.hcr  pri.>nty  health  problems 
preyeniHin,  -2M3 
Human  inimunodetKien.. •.  virus,  sexually 
transmitted  diseases   and  tuberculosis 
related  appioJ  research  projects.  34454 


Immunization  registry  targeted  research  projects, 

28711 
Infectious  diseases;  epidemiology  and  laboratory 

surveillance  and  response.  22955 
Intimate  partner  violence  prevention  for  safe 
America;  community-based  primary 
prevention  programs,  12201 
Intimate  partner  violence  prevention  research 

program,  7462 
Lyme  disease  research  and  education  programs, 

26516,  26524— 
National  breast  and  cervical  cancer  early 

detection  program,  1 1202 
National  limb  loss  information  center 

establishment  project  (FY  1997).  5420 
National,  State  and  local  community  health 
objectives;  State  assessment  initiatives, 
33655 
Occupational  safety  and  health — 

Agricultural  safely  and  health  intervention 

studies,  24930 
Appropriate  hazard  control  technology 

adoption  in  single  small  business  sector 
demonstration  program.  31112 
Childhood  agricultural  safety  and  health 

research.  10863 
Composting;  respiratory  exposure  hazards 

assessment,  31825 
Construction  industry;  intervention  projects, 

7234 
Education  programs,  26798 
Exposure  to  radiation  and  other  hazardous 
agents  at  nuclear  facilities  and  other 
energy-related  industries;  research 
projects,  24657 
Hazardous  substance  training  for  emergency 

responders;  implementation,  32813 
Healthy  work  organizations  program,  31 108 
Occupational  health  psychology  graduate 

training  programs,  29350 
Occupational  latex  allergy  prevention  in 

health  care  workers.  33088 
Research  and  demonstration  projects,  10859 
Stale-based  surveillance  activities;  sentinel 
"  event  notification  systems  for 
occupational  risk  (SENSOR)  program, 
33082 
Uranium  milling;  epidemiologic  studies  to 
evaluate  health  effects,  31822 
Persian  Gulf  War  veterans  illnesses  studies, 

24449,  31116 
Persons  with  disabilities;  secondary  conditions 
prevention  and  health  promotion  research 
projects,  12208 
Pnmary  prevention  skin  cancer  strategies  for 
children,  parents,  and  caregivers,  31604 
Public  health  conference  support  program. 

23246,  24552 
Sexually  transmitted  diseases  prevention  within 
managed  care  settings;  research  projects, 
28037 
Slate  capacity  projects  for  assessing  and 

preventing  secondary  conditions  associated 
with  disability,  etc,  10278 
State  health  promotion  and  chronic  disease 

prevention  databa.ses/cleannghouses,  28042 
Slate  injury  intervention  and  surveillaiKe 

program,  33876 
Traumatic  brain  injury  surveillance  program, 

6540 
Traumfiiic  occupational  fatality  surveillance, 
investigation  and  miervention  activities; 
NIOSH  model.  2369 
Viemamese-Amcrican  children;  hepatitis  B 
vaccination  project.  34066 
HIV-infected  persons,  onset  of  opportunistic 
infections  prevention;  draft  guidelines 
availability.  5990 


International  Classification  of  Diseases.  Ninth- 
Revision.  Clinical  Modification  (ICD  9-CM); 
code  revisions,  32819 
Inventions.  Government-owned:  availability  for 

licensing.  28045 
Laboratory  safety  guidelines: 

Mycobactenum  tuberculosis,  goals  for  working 

safely  with  in  clinical,  public  health,  and 

research  laboratones;  comment  request, 

23066 
Meetings 

Advisors'  Committee  to  Director.  3513.  33888 
.Asphalt  fume  health  effects  research  forum. 

24454 
Birth  defects  due  to  thalidomide  exposure, 

prevention.  13158 
Breast  and  Cervical  Cancer  Early  Detection  and 

Control  Advisory  Committee.  33888 
Chronic  Fatigue  Syndrome  Coordinating 

Committee.  26319 
Diabetes  Prevention  and  Control  Programs 

Translation  .-\dvisory  Committee.  10867 
Disease,  Disability,  and  Injury  Prevention  and 

Control  special  emphasis  panels.  3701. 

28'' 16.  30591.  32616 
Energy-Related  Epidemiologic  Research 

Advisory  Committee.  34760 
Guide  to  Community  Preventive  Services  Task  • 

Force.  1337.  18135 
Hanford  Thyroid  Morbidity  Study  Advisory 

Committee.  3514 
HIV  and  STD  Prevention  .Advisory  Committee,  . 

17623 
HIV  partner  notification;  guidelines,  28716 
HIV  prevention  intervention  case  management; 

guidelines  consultation.  5010 
Hospital  Infection  Control  Practices  .Advisory 

Committee,  25956 
ICD-9-CM  Coordination  and  Maintenance 

Committee,  25956 
Immunization  Practices  .Advisory  Committee. 

4053,31610 
Injury  Prevention  and  Control  Advisory 

Committee.  10571 
Injury  Research  Grant  Review  Committee. 

5235,  33660 
Measurement  of  exposure  using  negative- 
pressure  full  facepiecc  respirators,  etc.; 

NIOSH  meeting,  2164 
National  Center  for  Infectious  Diseases, 

Scientific  Counselors  Board.  17623 
National  Institute  for  CXcupalional  Safety  and 

Health  Scienlinc  Counselors  Board.  15897, 

33X89 
National  Vaccine  Advisory  Committee.  1120, 

18632 
Optimal  frequency  and  minimum  power 

requirements  for  new  radio  frequency- 
controlled  electrical  injury  protection 

system,  NIOSH  meeting,  30591 
Postural  stability  and  motor  response  times 

dunng  scaffold  end  frame  handling, 

NIO.SH  meeting.  2165 
Public  Health  Service  Activities  and  Research 

at  DOF  Sites  Citizens  Advisory 

Committee.  4772.  5990.  10062.  18355, 

22954.  W870,  VV)92 
Records  and  Statistics  Public  Health  Conference 

and  Data  I'sers  Conference,  joint  public 

meeting.  5010 
Safely  and  fXcupational  Health  Study  Section; 

NIOSH  meeting,  2674,  26524,  26802 
State  childho<xl  lead  poisoning  prevention 

grantees,  77X7 
Translating  advances  in  genetics  into  public 

health  action.  1337 


UMI 


FEDERAL  RE(;ISTER  INDEX,  January-June,   1997 


Coast  Guard 


Coast  Guard 


Tuberculosis  Elimination  Advisory  Council. 

17623 
Universal  Newborn  Hearing  Screening  Ad  Hoc 

Group,  13387 
Vessel  sanitaiion  program,  current  status  and 
expenence  with  program  operations.  11211 
Organization,  functions,  and  authonty  delegations: 

Communication  Office,  29142 
Patent  licenses,  non-exclusive,  exclusive,  or 
partially  exclusive 
Connaught  Laboratones,  Inc  .  28048 
Presidents  National  Food  Safety  Initiative: 
Public  meeting  and  establishment  of  public 

dockets,  13589 
Public  meetings.  7749 
Smokeless  tobacco  products  manufactvired, 
imported,  or  packaged  in  L'.S  .  nicotine 
measuring  standards.  241 16.  29729 
Vaccine  informauon  matenals.  polio  vaccine 

materials  revision,  5696,  8312 
Young  children,  lead  screening;  guidance 
availability.  8023 

Central  Intelligence  Agency 

RULES 

Executive  Order  12958;  implemenuuon.  32479 
Freedom  of  Information  Act;  implementation. 

32479 
Privacy  Act,  implementation,  32479 

Children  and  Families  Administration 

See  Refugee  Resettlement  Office 

RULES/" 

Head..S(an  Fellows  Program,  1399 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  100, 
2165,  5632.  9433.  10571.  12650.  17849. 

18135.  18136.  19119,  19120,  23467, 
23780,  26524,  31116.  33889.  35181 

Submission  for  OMB  review;  comment  request, 
3292.  3901,  4053,  5236,  6787.  9193,  9773, 
10284,  10867,  11211,  11458,  12650, 

18136.  18633,  23780.  24929.  26319. 
30332,  31117,  34070 

Child  care: 
TnbaJ  child  care,  minimum  standards,  comment 
request,  1 443 1 
Grants  aixj  cooperative  agreements;  availability. 
etc. 
Abandoned  infants  assistance  program.  28196 
Adoption  opportunities  program.  27738.  29729 
Child  abuse  and  neglect — 

Demonstration  projects.  26856 
Research  pnonties.  6546 
Research  projects.  35181 
Child  care  research  partnershipjs,  25390 
Community  food  and  nutrition  program,  13623, 

15520 
Developn:>cnta]  disabilities — 
Projects  of  national  sigmficance.  18633 
State  councils  and  protection  and  advocacy 
programs;  Federal  allotriKnts.  13645 
Discretionary  program.  14536 
Family  violence  prevention  aixJ  services 
program.  27045 
Discretionary  funds.  29244.  34458 
State  domestic  violence  coalitions.  4054 
Head  Stan— 

Disability  services  quality  improvement 

centers,  16816 
Early  Head  Stan  program.  18966.  284«2 
Expansion  of  enrollment  in  underserved  areas. 

26525.  27837 
Quality  improvemeni  centers.  16840 
University  research  projects,  etc  .  27426 


Job  opportunities  for  low  income  indisidual'- 

program.  24934 
Low  income  home  energy  assistance  program; 

1996  Pr'  funds  reallotment.  27768 
Native  Amencan  programs- 
Social  and  economic  development  projects. 

16593 
Temporary  assistance  to  needy  families. 
14276.  16592 
Residential  energy  assistance  challenge  option 

(REACH)  program.  24454 
Runaway  and  homeless  youth  program.  10964 
Training,  technical  assistance  and  capacity- 
building  program.  34458 
Welfare  reform  studies  and  analyses.  28864 
Meetings 
President's  Committee  on  Mental  Retardation. 
25632 
Organization,  funcuons.  and  authonty  delegations 
Administrative  Services  and  Facilities 
Management  Office  et  al  .  4295 
Child  Suppon  Enforcement  Office.  14152 
Community  Services  Office.  874? 
Data  Collection  and  Analysis  Division. 

establishment,  7787 
Regional  Offices.  15897.  31610 

Civil  Rights  Commission 

PROPOSED  RULES 

Semi-annual  agenda.  22292 
NOTICES 

Meetings;  State  advisory  committees 
Alabama.  19544.  32077 
Alaska.  27583 
Anzona,  8925 
Arkansas,  18085 
California.  2M4.  26282 
Colorado.  9413 

Connecucut,  13364.  25586.  33585 
Delaware.  34687 

Distnct  of  Columbia.  10022.  175"'8,  33055 
Flonda.  29102 
Georgia.  5959 
Illinois.  12597,  23755 
Indiana.  11150,  23755 
Kansas,  33055 
Kentucky,  19545 
LcHjisiana,  5959 
Maine.  27583.  28003 
Maryland.  14669.  23755 
Massachusetts.  15878.  27583 
.Michigan.  23756.  30565 
Minnesota.  30566 
Mississippi.  5960 
Montana.  17578 
Nebraska,  19309 
Nevada,  14885 
New  Hampshire,  14669 
New  Jersey,  15878 
New  Mexico,  15878,  19545 
North  Carolina,  5960 
North  Dakota,  30566 
Oklahoma,  941? 
Pennsylvania,  18085 
Rhode  Island.  16539 
South  Carolina.  24636 
South  Dakota.  18086 
Tennessee.  15878 
Texas.  8925 
Utah.  12597 
Vermont.  17579 
Virginia,  14669 
Washington,  14885 
West  Virginia.  25586,  X)566,  34687 
Wyoming.  12597.  38'' 1 


Meetings.  Sunshine  Act.  1314.  558".  9!?4.  14391. 

24077.  31066 
Racial  and  ethnic  tensions  m  Amencan 

fommunitics 
Poveny.  inequalilv.  and  discnmination — 

Mississippi  Delta,  5384 

Coast  Guard 

RILES 

Anchorage  regulations: 

New  Yoric.  9368 
Antarctii.  Science.  Tounsm.  and  Conservation  Act 
of  1996 
Antarctic  Treaiy  Environmental  Protection 
ProtcKol.  implemeniauon,  1804? 
Correction.  34181 
Civil  monetary  penalties,  mfiauon  adjustments. 
16695 
Correction.  28760.  31339 
Drawbndgc  operations 
California.  3  P:? 
Flonda.  3461,  3462.  15842,  2^9b] 
Iowa  et  al  ,  5155 

Louisiana.  9369.  9^70,  104_^?,  14634,  P0~1 
Mar>land.  19222 
Michigan.  25514.  27%2 
Mississippi,  ?  ]722 
New  Jersey.  6484.  24338 
Wisconsin.  6875 
Electncal  engineenng: 

Merchant  vessels,  electncal  engineenng 
requiremenii.  35105 
Federal  regulatory  reform 

Electncal  engineenng  nequiremenLs  for  merchar.l 
vessels.  23894 
Correction.  2^^659 
Lifesavmg  equipment;  partial  suspension.  7360 
Lifesaving  equipment 

Inflatable  liferafts.  25525 
Meahani  manne  officers  and  seamen; 
Commercial  vessel  personnel- - 

Chemical  drug  and  alcohol  testing  programs, 
foreign  implementation  date.  34014 
Licensing  and  documentation  of  personnel 

serving  on  US   seagoing  vessels,  34506 
Radar-observer  endorsemeni  for  uninspected 

towing  vessel  operators.  1  1298 
Tankermen  and  persons  in  charge  of  dangerous 
liquids  and  liquefied  gases  transfers; 
qualifications,  251 1  5 
Organizauon.  functions,  and  authonty  delegations 
Officers  in  Charge.  Manne  Inspection,  signature 
auLhontv  for  certain  vessel  inspection 
documents,  irdeiegation  authoniv,  I''~48 
Pollution 

Existing  tank  vessels  withoui  doubit  hulls, 
structural  arxJ  operational  measures  to 
reduce  oil  spills.  1622.  3463 
Corrtction.  3943 
Facilities  transfemng  oil  or  hazardous  matenals 

in  bulk,  ccxrection.  3610 
\  esse  Is  carrying  oil,  response  plans,  CFR 
cOTTCcUon    16492 
Ports  aixj  waierwavs  safety: 

Big  Sandy  River   W\  .  safety  zone,  30^59 
Chesapeake  Bay,  northern  portion,  regulated 

navigation  area.  515" 
Delaware  Bay  and  Delaware  River.  PA,  safety 

zone,  31340 
Elizabeth  River,  VA,  secuntv  ?one.  29015 
Government  cut  FL,  safety  zone,  14636 
Lower  Mississipjpi  River,  regulated  navigation 
area,  !46?"    15398,  16081    r"04,  23358. 
''50«" 
Mile  308  of  Chicago  Sanitary  and  Ship  Canal; 
safeiv  zone.  26392 
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Occanside.  CA.  ^afely  ?one.  20103 
Pelican  Passage  Dauphin  Island,  AL;  safety 

zone,  \hiW) 
Pun  Everglades.  F-l.  saietv  /one,  32200 
Port  of  New  "lork  and  Nev<,  Jersey;  safety  zone. 

2S805 
Potomac  River.  Point  Lookout  to  Hull  Neck; 

safelv  /one.  20102 
Puget  Sound  and  adjacent  watei^.  WA; 

regulated  navigation  area.  23659 
Safetv  zones  and  securit)  zones,  etc.;  list  of 

temporar%  local  rules,  8378.  32199 
San  Pedro  Bav.  CA;  safety  zone.  28804 
Severn  River,  -\nnapolis.  MD;  safety  zone, 

27500 
Southern  Flonda  coastal  vvaters.  security  zone. 

26390 
St   Mary's  Ri>er   Ml   lemporary  speed  limits. 

i4<S"-s 
Tampa  Bav.  KL.  safety  zone.  24339 
\  icques  M.ind.  PR.  safety  zone,  5526 
Regattas  and  nianne  parades. 
Augusta  Invitational  Rowing  Regatta.  7936 
Blessing  of  the  Meet.  93^' 
Caiilomia  Cup  Ra.e,  2622^ 
t'ha.-!esioP.  !o  Bom;uda  Sa;iN)a;  R.i.e.  17702 
(\)'.'nad.)  Mb   ■;  July  Demon-'.ra'i  t..  Rehearsals 

and  f-.-.-A  -rks.  .30759 
("rawiirJ  B.;.  Oew  Classic,  20102 
Dccrtieid  Super  Boat  C.rand  Pnn,  32198 
hirst  Coast  CniarJ  District  Fireworks  Displays. 

f-on  Myers  Beach  Uftshore  Giand  Pnx,  26744 

fiaspanlla  Marine  Parade.  3608 

Cireat  Chesapeake  Bay  Swim  Event.  27498 

Harvard  Vale  RegalU.  27960 

Menphis  m  May  Sunset  Symphony.  27499 

Miami  Super  Boat  Race,  12750 

Salute  lo  the  Queen.  18041 

Shell  .Air  and  Sea  Show.  18042 

Virginia  is  for  Lovers  Cup  Unlimited 
Hydroplane  Races,  27960 
Tank  vessels. 

Tank  level  or  pressure  monitoring  devices  for 
vessels  that  carry  oil.  14828 
Tev.nnical  amcndmcnLs.  33359 
Vessel  inspection  alternatives: 

C  lassiiication  procedures;  correction.  3335 
Vessel  inspections. 

L  scr  fees,  reductions  and  enemptions,  19229 
V  )<.ational  rehabilitation  and  education 

Reservists'  education-  — 

Montgomery  Gl  Bill-Selected  Reserve;  rates 
pa. able  increase.  27963 

PROPOSKI)  Rl\.yji 

Anchorage  regulations: 

California.  24378 
Boating  safety: 

Manufacturer  requirements — 

Recreational  boats;  hull  idcnlification 
numbers.  7971 
Regulations  review,  comment  request.  28824 
Coast  Guard  .Authorization  Act  of  19%; 
implementation: 
International  management  code  for  safe 

operation  of  ships  and  pollution  prevention; 
development  of  parallel  US.  requirements. 
23705 
Drawbndgc  operations; 
Louisiana,  16122 
Mar%land,  I924S 
Massachusetts.  3636,  17762 
Michigan,  19082.  279<X) 
Mississippi,  9406 
New  Jersey.  19243 
New  V,,rk'  Z-'iiy-i 


International  Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for  Seafarers 
1978  (STCW): 
Licensing,  documentation,  and  manning,  5197 
Pollution: 
Tank  vessel  or  manne  transportauon  related 
facility  respon.se  plans;  hazardous 
substances  response  equipment.  5356 
Ports  and  waterways  safety: 

Delaware  Bay  approaches;  traffic  separation 

scheme,  25576 
Miami,  FL;  regulated  navigation  area,  31385 
Port  Everglades,  FL;  safety  zone,  10496 
Port  of  New  York  and  New  Jersey;  safety  zone, 
17764 
Regattas. and  marine  parades: 

As.sateague  Channel.  VA;  marine  events,  19239 
Charleston  to  Bermuda  Sailboat  Race,  9405 
Crawford  Bay  Crew  Classic,  7970 
First  Coast  Guard  District  fireworks  displays. 

19240 
Fort  Myers  Beach  Offshore  Grand  Prix.  16513 
Laughlin  Aquamoto  Sports  Challenge  and  Expo, 

14379 
Norfolk  Harbor  marine  events,  7969 
North  Charleston  Fireworks.  24377 
Vessel  inspection  alternatives: 
Streamlined  inspection  program;  establishment, 
17008 
Correction,  22995 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  9478. 
19659.  26845 
Boating  safety: 

Boats  and  associated  equipment — 

Rented  boats;  prropcller  injury  prevention. 
22991 
Caribbean  cargo  ship  safety  code  equivalency; 

policy  determination.  33455 
Committees;  establishment,  renewal,  termination, 
etc.: 
Chemical  Transportation  Advisory  Committee. 

14«5 
Commercial  Fishing  Industry  Vessel  Advisory 

Committee.  32399 
Cook  Inlet  Regional  Citizens'  Advisory 

Council.  28099 
National  Offshore  Safety  Advisory  Committee.  ' 

14181 
Prince  William  Sound  Regional  Citizens' 
Advisory  Council,  28099 
Designated  areas: 
Eighth  Coast  Guard  District  Regional 

Examination  Center;  issuance  of  first  class 
pilot  licenses  and  endorsements.  26345 
Drawbndge  operations: 
LaCrosse.  WI;  Canadian  Pacific  Railroad 

drawbndge  across  Upper  .Mississippi  River, 
public  hearing,  12872 
Environmental  statements;  availability,  etc.: 
Duwanush  East  Waterway,  WA;  railroad  and 

roadway  bridge  construction.  6830 
Incineration  of  solid  waste  aboard  U.S.  Coast 
Guard  cutters.  1 2872 
Meetings: 
Additional  hazards  study,  workshops.  30925 
Additional  Hazards  Study  Expert  Panel.  19163 
Chemical  Transportation  Advisory  Committee. 

2711,  5271.  23526.  32399 
Commercial  Fishing  Industry  Vessel  Advisory 

.  Committee.  9479 
Houstorv'Galvcston  Navigation  Safety  Advisory 

Committee.  142.  20237.  20238 
Lower  Mississippi  River  Waterway  Safety 
Advisory  Committee.  4566,  5504,  30926 


Marine  industrv  navigation  public  conference, 

8813 
Merchant  Marine  Personnel  Advisory 

Commitiee.  6831 
National  Baseline  Requirements  Group.  1143 
National  Boating  Safety  Advisory  Council. 

14493 
National  Ofishore  Safely  Advisory  Commitiee. 

14964 
Navigation  Safety  Advisory  Council.  13208 
Prevention  through  people  strategic  plan,  human 

element  m  marine  accidents,  4567,  14964 
Towing  Safety  .Advisory  Committee,  9480 
Vessel  response  plan;  manne  salvage  and 

firefighting  capabilities  and  responsibilities; 
workshop,  34105 
Vessel  traffic  service  (VTS)  requirements  and 
capabilities:  technology  symposium,  52''1, 
8814 
Vessel  traffic  services,  minimum  requirements 
and  capabilities,  1 1944 
National  preparedness  for  response  exercise 
program;  workshop  and  comment  request, 
14494.  26346 
Oil  spill  hazards  by  commercial  ships  m  transiting 
waters  of  Pugct  Sound  area,  reduction. 
Additional  hazards  study,  panel  formation  and 
membership  solicitation,  comment  request 
and  public  workshops.  7292,  15967 
Vessel  traffic  services,  minimum  requirements  and 
capabilities;  public  meeting.  5504 

Commerce  Department 

See  Census  Bureau 

See  Economic  Analysis  Bureau 

Sec  Economic  Ctevelopmeni  .Administration 

See  Economics  and  Statistics  .Administration 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administraiion 

See  Minonty  Business  Development  .Agency 

See  National  Institute  of  Standards  ;uid 

Technology 
See  National  Oceanic  .ind  Alnu^sphenc 

Administration 
See  National  Technical  Information  Service 
See  National  Telecommunications  and  Information 

Administration 
See  Patent  and  Trademark  Office 
Scf  Technology  Administration 

RILES 

Legal  prcveedings: 

Employee  indemnification;  policy  and 
procedures  siaiemeni.  1966S 

PROPOSED  RULES 

Empowcrmenl  contracting,  guidelines.  27556 
Semi  annual  agenda,  21520 

NOT  icf:.s 

Cgcncy  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
\         1707,  2644,  2645.  MM.  4722,  4723,  9159, 
\      10255.  10256,  10519.  10520,  11414. 
'      13.364.  13365.  15653.  15654,  17145, 
18585.  19735,  19736,  23216.  27718. 
29102.  31066,  32.580.  33055,  3.3056, 
33827.  34687 
Committees;  establishment,  renewal,  temunation, 
etc.: 
President's  Expon  Council.  19987 
Meetings: 

National  Medal  of  Technology  Nomination 
Evaluation  Committee.  8218 
Privacy  Act: 

Systems  of  records.  12155 
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Commoditv 


Voting  age  population;  1996  census  count,  12597 

Commission  of  Fine  Arts 

RULES 

Functions  and  organization,  etc.,  4646 
NOTICES 

Meeungs.  114I7,  17597,26476,31413 

Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely 
Disabled 

RULES 

Miscellaneous  amendments,  32236 
PROPOSED  RULES 

Miscellaneous  amendments,  14660 
NOTICES 

Procurement  list,  additions  and  deletions,  964, 
1426^1428,  2643,  2644,  3658,  3659,  4721, 
4722,  5795,  5796.  6945,  8002,  8003,  9158. 
10518,  10519,  12595,  125%,  13591,  14«83, 
14884,  16134,  16135,  16136,  17780.  17781, 
17782,  19101,  20149,  20150,  23430.  24076. 
25585,  25586.  27011.  28441.  28442,  29327. 
31064,  31065.  32287,  32288,  32290.  33584. 
34685 

Committee  for  the  Implementation  of 
Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles; 

Bangladesh,  4033.  25589,  31413 

China,  18^5,  6950,  14890,  27587 

Costa  Rica,  28004.  31414 

Dominican  Republic,  16^90.  19738 

El  Salvador.  8930 

Fiji,  4519 

Guatemala,  23230 

Honduras.  8222 

Indonesia.  14404,  34229 

Jamaica,  26476 

Korea,  19738.  31414 

Malaysia,  7754 

Mexico.  11847 

Pakistan.  5214.  II 15V,  34693 

Philippines.  14673.  32768 

Qatar,  32080 

Romania,  4034 

Russia.  24423 

Sn  Unka,  19739,  31415 

Taiwan,  32081 

Thailand,  26477 

United  .^rab  Emiraics.  26477 
Export  Msa  requircmenli.  certification,  waiven;, 
etc 

China.  15465,  27017.  32080 

El  Salvador.  26782 

Indonesia,  31576 

Japan.  10027 

Malaysia.  18758 

Russia,  4729 

Slovak  Republic.  10826 
Textile  and  apparel  categones 

Man  made  tihcr  icxlile  prcxluits  pr^xiuccd  or 
manufactured  in  India.  Group  11  rc-tnclion 
suspension,  15159 

\isa  and  quota  requirements,  exemptions — 
Fashion  samples.  PI 74 
Textile  consultation,  revu'w  oi  trade 

Mexico  and  Canada.  147  54 

Nepal.  26478 

Pakistan.  2f)4^4 


Commodity  Credit  Corporation 

RULES 

Agricultural  conservation  programs 
Conservation  reserve  program — 

Long-term  policy.  Federal  regulatorv  reform. 
7602 
Emergency  livestock  assistance 

Disaster  reserve  assistance  program.  3195 
Tobacco,  budget  deficit  marketing  assessment. 
3197 
Export  programs 

Agncultural  commcxiities.  humanitarian  grant 
food  supplies  donation  and  overseas 
distnbution.  2719 
Commercial  export  programs.  U.S.  agncultural 
commodity;  definition  revision.  24560 
Loan  and  purchase  programs 
Cotton;  nonrecourse  loan  and  loan  deficiency 

payment  programs.  19023 
Environmental  quaiitv  incentives  program. 

28258 
Livestock  indemnity  program.  33982 
Pnce  support  levels — 

Tobacco.  30229 
Sugar  crop  year  definition  and  loan  availabiliiv 

penod  extension,  3461 1 
Tobacco.  24799 

PROPOSED  RULES 

Export  programs 

Processed  agncultural  commodities  for  donation 
overseas,  procurement — 
Lowest  landed  cost,  etc  ,  6497,  91 !  1 
Loan  and  purchase  programs 

Sugar  crop  year  definition  and  loan  availabilitv 
penod  extension.  15622 

NOTICES 

Agencv  information  collection  acliviiies 

Proposed  collection,  commeni  request.  ^264, 
7997.  7998,  8216,  12790,  13362.  24075. 
29702.  29^03.  31408,  33392 
Environmental  statements,  availability,  etc.; 

Willapa  Bay  Estuarv.  V>.\.  spartma  control  cost- 
share  program,,  13589.  3031  1 
Grants  and  cooperative  agreements,  availability, 
cic 
Farmland  protection  program,  28836 

Commodity  Futures  Trading 
Commission 

RULES 

Bankniptcv 
Chicago  Board  o\  Trade  —  London  International 
Financial  Futures  and  Options  Exchange 
Trading  Link,  distnbution  of  customer 
property  related  lo  trading,  31708 
Commodities  Exchange  Act; 
Leverage  transactions — 

Financial  report  filing  attestations,  personal 
identification  number  (PINi  manual 
signature  equivalency,  3300" 
Commodiiy  Exchange  Act: 

Bunched  orders  and  account  identification; 

interpretation.  25470 
Confirmation,  purchase  and  sale,  and  monthly 
statements.  al;.Tnativc  method  of 
compliance  with  requirements    '1507 
Con-eclion,  32854.  34 16^ 
Contract  market  rule  review  pntscdures.  17700 
Electronic  order- routing  systems  wntten  record 
requirements,  altemalive  compliance 
method.  7675 
Futures  commission  merchants  and  mlicJucing 
brokers,  financial  rcp<ining  and  debl-equity 
ratiii  rcquircrricnts   4ti33 


Leverage  transactions — 

FinaiKial  report  filing  attestations,  personal 
identification  number    PINj  manual 
signature  cquivalencv    10441 
Commoditv  pool  operators  and  commoditv  trading 
advisors 
Disclosure  documents,  electronic  filing  program, 
18265 
Contraci  markets 
ConL'-aci  market  designation  applications — 
leverage  com.modits  registration,  registered 
futures  association  and  exchange  rule 
enforcement  and  financial  resiews,  tec 
schedule,  26384 
Review  and  approval  and  exchange  njlcs 

relating  to  contract  terms  and  conditions, 
104-^4 
Contract  market  rule  review  procedures    '0427 
Foreign  futures  and  options  transactions 
Investment  Management  Regulators 

Organisation  Ltd  ,  10449 
MEFF  Socicdad  Rectora  de  Prod  uc  las 

Fmancieros  Denvados  dc  Renia  Va.'-.able, 
16687 

Montreal  Exchange,  8875 

Secunties  and  Futures  Association.  10447 

Svdnev  Futures  Exchange  Lid  .  10445 
Organization,  functions,  and  authonty  delegations 

Enforcement  Division  Director,  authonlv  10 
conduct  investigations  in  assistance  of 
foreign  futures  authonlics,  17702 

Proceedings  Orficc,  Director,  et  al,.  conecuon. 

:"-<o; 

Practice  and  procedure 

Records  and  mformauon,  17068 
Reporting  requirements 

Options  and  futures  large  trader  reports,  cash 
position  reports  in  grains  including 
soybeans)  and  cotton.  6112 
Correction.  13301 
Options  and  futures  large  trader  reports,  daily 
t'liing  requia-ments,  24026 
Cortcction.  2"659 

PROPOSED  Rl  I  ES 

Bankruplc) 
Chicago  Board  oi  Trade — London  International 
Financial  Futures  and  Options  Exchange 
Trading  Link,  distnbution  of  customer 
property  related  to  trading,  19530 
Commodity  option  transacuons 

Enumerated  agncultural  commodities,  trade 
options,  31375 
Contract  markets 

Contract  market  rule  reMcu>  r-,».edures,  2334 
Secunties 

Customer  funds  held  in  segregated  accounts  by 
futures  commission  merchants,  investment, 
13564 
Semi-annual  agenda,  22600 
Trade  options  on  enumerated  agricultural  products; 
lifting  of  prohibition,  meetings,  33379 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  commeni  request.  1736. 

12604,  12605,  30572 
Submission  for  0MB  review,  commeni  request. 
4520.  24424.  30572,  31084.  31416 
Committees;  establishment,  renewal,  termination, 
etc.: 
Agncultural  Advisory  Committee   ;-t-;;4 
Financial  Products  Advisory  Committee.  19557 
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Commodity 


Contract  market  proposals. 
Chicago  Board  of  Trade- 
Corn  and  so)bean.s,  i;i56,  14673,  19992. 

2910^ 
Dow  Jones  Industrial   \\erage  Index.  34693 
IntTation- indexed  U  S   Treasurv  note  futures 

and  options,  long  term.  6224 
Italian  Govemmeni  bonds.  12606 
Medium  term  inflation  index  U  S   Treasury 

notes  and  inflation  index  US-  Treasury 

bonds.  201.>.S 
Chicago  Mercantile  Exchange — 
Live  cattle.  265" 
Mini  Standard  &  Poors  500  Stock  Pnce 

Index.  32082 
New  Zealand  dollar.  7438 
South  ,A.fncan  rand.  3874 
Dual  trading  prohibition,  exemption  petitions — 
Chicago  Board  of  Trade.  ^754 
Chicago  Mercanlila  Exchange.  "'755 
Coffee.  Sugar  &  cS:oa  Exchange.  Inc.. 

17  179" 

New  York  Cotton  Exchange.  7755 
New  York  Mercantile  Exchange.  7756,  264«0 
Futurecom — 

Live  cattle.  4^30 
New  York  Cotton  Exchange — 

Pound  sterling-Swiss  franc  and  pound 

sterling-Japanese  yen:  cross  rates,  1093 
L  S  dollar-Singapore  dollar,  etc.,  4985 
Meetings 

Agncultural  Advisorv  Committee,  24425 
.Meetings,  Sunshine  .\ci.  4520.  5386,  5387.  6225. 
7756.  7757,  11160,  12987,  16562.  16563. 
18333.  19311.  19312.  25590.  28450,  29714, 
30843.  32588.  33604.  33605 
Philadelphia  Stixk  Exchange.  Inc 

Foreign  currency  options  on  Hong  Kong  Futures 
Exchange.  Ltd  .  cxemptive  relief.  1.^659 
Privacy  .Act 

Svstems  of  records.  29108 

Community  Development  Financial 
Institutions  Fund 

RLLES 

Bank  enlerpnse  award  program.  10668 
C  ommunily  development  financial  institutions 
program.  16444 

NOTICES 

Grants  and  cooperative  agreements,  availability. 
etc 
Bank  enterpnse  awards  program.  10679 
Community  development  financial  institutjons 
program.  16460.  16461 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements,  availability, 

etc 
.National  youth  sporLs  program,  9773 
Sate  median  itKome  estimates  for  four  person 
families  (1998  FY<.  1265; 

Comptroller  of  the  Currency 

RULES 

Civil  money  penalties,  mflalkm  adjustments.  3199 
Contracting  outreach  program;  organization. 

functions,  information  availability  and 
release 
Small  insured  institutions,  expanded 
examination  cycle.  6449 
Govemmeni  securities  sales  practices 

Banks'  conduct  of  business  a.s  government 
securities  brokers  or  dealers,  standards, 
13276 
Correction.  15600 


PROPOSED  RULES 

RiegleNeal  Interstate  Banking  and  Branching 
Efficiency  Act;  implementation: 
Interstate  branches  used  primanly  for  deposit 
productjon;  prohibition,  12730 

NOTICES 

Agency  information  collection  activities 

Proposed  collection;  comment  request,  4093, 

5673,  10623,  10624,  24549,  31 189 
Submission  for  0MB  review;  comment  request, 
8078,  19654,  24686,  29779.  29780.  32855 
Bank  operating  subsidiary;  applications,  etc.: 
NationsBank — 
Limited  real  estate  development  activities. 

16213 
Real  estate  lease  financing,  16214 
Zions  First  National  Bank;  secunties  of  States 
and  tJieir  political  subdivisions; 
underwriting,  dealing,  and  Investing,  19171 
Capital  and  accounting  standards  differences 
among  Federal  banking  and  thrift  agencies; 
report  to  Congress,  26355 
Charter  and  merger  applications,  etc.: 

National  banks'  authority  to  conduct  interstate 
fiduciary  activities — 
Bank  One  Trust  Co..  N.A.,  et  al.,  I9|72 
CoreStates  Bank,  National  Association.  19173 
Meetings: 
Consumer  Electronic  Payments  Task  Force, 
19173,  29392 
National  banks: 
Preemption  determinations — 

Rhode  Island;  marketing  insurance  products 
to  bank  customers,  1950,  12883 
Reporting  and  recordkeeping  requirements.  26614 

Congressional  Budget  Office 

NOTKLS 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman- 
Hollings): 
Sequestration  preview  report  for  1998  FY; 
transmittal  to  Congress  and  0MB,  4986 

Consumer  Product  Safety 
C  ommission 

RULES 

Hazardous  substances: 

Fireworks  devices,  fuse  bum  time,  4910 
Poison  prevention  packaging 
Child-resistant  packaging  requirements — 
Packages  containing  50  mg  or  more  of 
ketoprofen,  28798 

PROPOSED  RULES 

Consumer  Product  Safety  Act 

Multi-purpose  lighters;  child-resistance  standard, 
2327 
Freedom  of  Information  Act,  implemeniation, 

24614 
Poison  prevention  packaging: 

Child-resistant  packaging  requirements-  - 
Household  products  coniaining  petroleum 
distillates  and  other  hydrocarbons.  8659, 
22897 
Privacy  Act;  implementation,  29680 
Semi-annual  agenda,  22606 

NOTICES 

Agency  information  collection  activities 

Proposed  collection;  comment  request,  1 324, 

1325.  5%1.  18333 
Submission  for  0MB  review;  comment  request, 
4986,  9414,  18100,  27589 
Commission  agenda  and  prionlies,  public  hcanng, 
11417 


Escalators,  safety  standard  development  petition, 

28005 
Meetings;  Sunshine  Act.  1094.  1878.  3500,  5215, 

8429.  15880,  18588.  27725.  31793 
Pnvacy  Act: 

Systems  of  records.  29714 
Settlement  agreements: 
NuTone.  Inc.  3664 

One  Price  Clothing  Stores.  Inc  .  31416 
STK  International.  Inc.,  20156 
ToroCo..  31085 
Shopping  carts;  safety  standard  development 
petition,  29717 

Cooperative  State  Research, 

Education,  and  Extension  Service 

RULES 

Small  business  innovation  research  grants 

program,  administrative  provisions,  26168 

PROPOSED  RULES 

Small  business  innovation  research  grants 

program;  administrative  provisions,  11256 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  7434. 
7435.  19868 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Agncultural  telecommunications  program, 

30726 
Biotechnology  nsk  assessment  research 

program.  16434 
Community  food  projects  competitive  grants 

program    14574 
Food  and  agncultural  sciences  national  needs 

graduate  fellowship  program,  1 1266 
Fund  for  Rural  Amenca  Program,  4382,  5517 
Rangeland  research  program,  15068 
Special  research  programs — 

Pest  management  alternatives  research,  884. 

2719,  33308 
Potato  research  project.  876.  27 1 9 

Copyright  Office,  Library  of  Congress 

RULES 

Cable  compulsory  license. 

Cable  systems  definition,  18705 
Merger  of  cable  systems  and  individual  pricing 
of  broadcast  signals,  23360 

PROPOSED  RULES 

Sound  recordings,  publicly  performed,  of 

nonexempt  subscnption  digital  transmissions; 
notice  and  recordkeeping,  34035 

NOTICES 

Cable  compulsory  license 

Broadcast  retransmissions;  copyright  licensing; 
global  review,  25213 
Copynght  arbitration  royalty  panels,  arbitrator 

names  list.  1 1  3 
Digital  performance  right  in  sound  recordings  in 
1992.  1993.  and  1994  musical  works  funds 
distnbution.  6558 
Digital  phonorecord  delivery  rate  adjustment 

proceeding,  preconuoversy  discovery  penod 
schedule  vacated,  meeting,  5057 
Digital  subscnption  transmissions  of  sound 

recordings;  statutory  license  rates  and  terms 
determination.  29742.  32829 
Meetings 
Cable  and  satellite  earner  compulsory  licenses; 
revision,  13396.  18655 
Registration  ccnificales.  adoption  of  different 
design,  comment  request,  13715 
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UMI 


Defense 


Satellile  earner  compulsory  license  royalty  rale 

adjustment.  9212.  11931 
Satellite  royalty  funds  for  1992,  1993.  1994  and 

1995.  ascert.ainmenl  of  controversy.  4814 
Uruguay  Round  Agreements  Act  (L'RAAl 
Copyright  restoration  of  certain  Berne 

Convention  and  World  Trade  Organization 
works,  list.  20211 

Corporation  for  National  and 
Community  Service 

PROPOSED  RILES 

Semi-annual  agenda.  22294 
NOTICES 

Agency  infonnation  collection  activities: 

Proposed  collection;  comment  request.  10827, 

13869.  15159.  35157 
Submission  for  0MB  review,  comment  request. 
8()05.  9753.  19740.  33834.  35158 
Foster  grandparent  and  senior  companion 

programs,  income  eligibility  levels.  26294 
Grants  and  cooperative  agrcemenLs;  availability, 
etc, 
AmenCorps*  programs— 
Distnct  of  Columbia.  33835 
Slate.  National,  and  Tnbes  and  U.S. 
Temtones  programs.  7757 
Foster  grandparent  program.  31577 
Learn  and  Serve  Amenca — 

Higher  education  programs,  4035 

K-12  school-  and  communitv-ba.sed  programs. 

3500.  4986 
National  clearinghouse.  31417 
National  service  fellowships,  20158 
National  service  leader  schools  program 

development,  technical  and  administrative 
suppon,  8930 
Seniors  for  schools  initiative.  15467.  15468 
Meetings.  Sunshine  Act.  1737.  10259.  34442 
National  Civilian  Community  Corps: 

Campus  locations.  19740 
Presidio  of  San  Francisco.  CA: 
Presidio  Leadership  Center — 

Customized  leadership  training  for 

organizations  operating  national  service 
programs,  availability.  8931 

Council  on  Environmental  Quality 

NOTICES 

Amencan  Hentage  Rivers  initiative; 

environmental,  historic,  and  economic 
programs  and  services;  comment  request. 
27253.  33647 

Customs  Service 

RLLES 

Air  commerce: 

User  fee  airpoas.  list  additions.  24814 
Customs  bonds 

Duty-free  stores;  use  of  records  generated  and 
maintained  by  warehouse  proprietors  and 
importers  instead  of  specially  prepared 
Customs  forms.  15831 
Softwood  lumber  shipments  from  Canada,  entry 
requirements,  8620 
Customs  relations  with  Canada  and  Mexico 
Port  Passenger  Acceleration  Service  System 
(PORTPASS),  land-border  inspection 
programs.  32030 
Financial  and  accounting  procedures 

Harbor  maintenance  fee.  pons  subject  to;  list 
update.  3044« 
.Merchandise,  special  classes: 

Archaeological  and  ethnological  material 
from 
Canada.  19488 
Peru.  M^l' 


Softwood  lumber  shipments  from  Canada,  entrv 
requirements,  8620 
Organization  and  functions,  field  organization, 
ports  of  entry,  etc 
Spint  of  St,  Louis  ,Airp<in.  MO.  pon  ot  entr\. 
6721 
Trademarks,  trade  names,  and  copynghts 
Anucounterfeiting  Consumer  Protection  ,Act. 
disposition  of  excluded  articles,  19492 

PROPOSED  RULES 

Drawback,  manufaclunng,  unused  merchandise. 

etc.,  3082.  9401 
Entry  process  procedures,  entry  filer  codes 

publication.  19534 
Foreign  trade  zones,  weekly  entr.  procedure, 

12129 
Merchandise  entry 

Informal  entry  value  limit  increase  to  S2000, 
maximum  amount,  31383 
North  ,Amencan  Free  Trade  Agreement 
Implementation  Act. 
Recordkeeping  requiremenLs.  19704 
Correction,  24374 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  comment  request.  3325- 
3330.  12884.  12885.  12886.  12887.  12888. 
19855.  19856.  19857.  28919.  28920 
Automation  program  test 

Account-based  declaration  prototype.  14731 
Reconciliation  prototype.  5673 
Commercial  gauger 
Approval  — 

Marine  Technical  Surveyors.  Inc  .  15224 
Revocation- 

ComSource  Amencan.  Inc  .  25015 
Sanson  Manne.  Inc..  25015 
Commencal  gauger: 
•Approval  — 

Socotec  International  Inspection  I'SA  Corp  . 
33458 
Commencal  gauger  and  commercial  laboratory 
accreditations: 
Revocation  — 

Laboratory  Service  Inc.  33457 
Countrv  of  ongin  marking. 
Hong  Kong.  30927 
Weanng  apparel.  16644 
West  Bank  and  Gaza.  12269 
Customhouse  broker  license  cancellation. 
--usjX'nsion.  etc.: 
Anderson.  Arthur,  17905 
ASG  Forwarding.  Inc..  el  al.  30672  * 

Joss  International,  et  al,.  17905 
Kimgforth.  Charles,  et  al  ,  17905 
Mangus.  David  E,.  et  al,.  24549 
Mark  V  Customhouse  Brokers,  inc  .  30672 
N,Y,  Redbird.  Inc..  et  al,.  17905 
Naumes,  William  J,,  et  al..  12270  -,^ 

Schayer.  Charles  M,.  Sr,.  17906 
Shiepe,  Abraham.  12270.  30672 
Stem.  Donald  M,.  24549 
Swadell.  Enc.  24550 
Wada.  Misoon.  et  al,.  122''0 
Generalized  System  of  Preferences 
Expiration  procedures.  30672 
Non-Automated  Broker  Interface,  dutv  tree 
claims  refunds  processing.  3941 
IRS  interest  rate  used  in  calculating  interest  on 

overdue  accounts  and  refunds.  3561 
Small  entities,  penalties  for  violation,  policy 

statement.  30378 
Tanff  rate  quotas 

Tuna  fish.  16890 
Trade  name  recordation  applications 

Phase  II  Machine  &  Too\  Inc  ,  4094.  17285 


PnntScan  International.  Inc..  34737 
Swiss  Gold  Premium  Beer.  27108 
Uruguay  Round  ,Agrecmcnts  Act  (URAA): 
Foreign  eniiiies  violating  textile  transshipment 
rules;  lisu  15563 

Defense  Department 

See  An  For^e  Dcpjftmenl 
See  Army  Department 
See  Defense  Intelligence  Agency 
See  Defense  Logistics  Agency 
See  Defense  Special  Weapons  Agency 
See  Engineers  Corps 
See  Navy  Department 

See  Uniformed  Services  Universitv  of  the  Health 
Sciences 

RLLES 

Acquisition  pilot  program  policv,  l'^549 
Acquisition  regulations 

Automatic  data  processing  equipment  leasing 

costs.  9375 
Contractors  and  offerors  certification 

requirements.  2612 
Earned  value  management  s. stems.  9990 

Correction.  1  1953 
Foreign  military  sales,  contingent  fees.  2616 
Foreign  purchase  restncDons.  waiver  authonty, 

2615 
Information  Technologv  Managemen;  Rctorm 
Act  of  1996,  implementation 
Information  resources  acqui'-ition.  Id'^H 
Metalworking  machinery,  fade  agrccmcniv 

2615 
Military  construction,  coss-pluv  t"ixcd  ice 
contracts  restnction,  exception.  Ui58 
Correction.  18  P 
Miscellaneous  amendments,  341  14 
OverM;as  military  construction — 

Architect-engineer  contracts,  restnction.  2857 
Preference  for  l",S   firms.  2856 
Procurement  integnty.  261 1 
Streamlined  research  and  development  clause 

lists.   16099 
Textile  fibers  and  yams  used  in  '.ynihetK  and 
coated  synthetic  fabnc.  Berry   Amcndricni 
restnctions  application.  5779 
Civilian  health  and  medical  program  of  uniiormed 
services  (CHAMPUSi 
Persons  with  disabilities  program,  ,'508^ 
TRICARE  selected  reserve  dental  program, 

2693Q 
Unprovcn  drugs,  devices,  and  medical 
treatments  and  procedures,  exclusion 
clanfication.  625 
Correction.  3739 
Collection  from  third  party  payers  of  reasonable 
costs  ot  healtixare  services 
CFR  pan  removed.  4458 

Corxction.  83^8 
TRICARE  resource  shanng  agreements.  94! 
Comptroller  of  Defense  Department.  CF"R  pan 

removed,  4458 
Federal  Acquisition  Regulation  iFARl 
.Agency  prcxuremcnt  protests.  2~0 
Buy  .Amencan  .Act.  construction  iCinmberg 

dccisioni.  12698 
Canbbean  Basin  and  designated  countries,  lists. 

26^ 
Canbbean  Basin  >;ountnes  end  prcxlucts.  268 
Cenil~icalion  requirements.  23,' 
Cemfied  cost  or  pncmg  data  requirements. 

exception.  25~ 
Circular  90  45,  introduction.  224 

Correction.  6619.  107tw 
Commercial  items,  special  Mmpiilird  .icquisition 
prcK-cdures  application.  262 
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Contractor  personnel  compensation.  269 
Contractors'  purchasing  systems  reviews.  12718 
Contracts.  Hxed  pnce.  performance  incentives. 

1 2695 
Design-build  tv^o-phase  construction  procedures. 

271 
Electronic  contracting.  126*^2 
Federal  compliance  viith  nght  lo-know  laws  and 

pollution  prevention  requirements,  12696 
Foreign  selling  costs  allowability.  12703 
Freedom  of  Intormation  Act.  imple-ientation, 

256 
General  Accounting  Office  protests,  hourly  cap 

on  attorneys'  fees.  12718 
Gratuities.  12691 

Historically  black  colleges  and  universities/ 
minority  institutions,  collection  of  award 
data.  12702 
Humaniianan  or  peacekeeping  operations, 
simplit'ied  acquisition  threshold.  256 
Immigration  and  .Nationality  .Act  employment 

provisions,  contractor  compliance.  266 
Independent  research  and  development  bid  and 
proposal  cosLs  in  cooperative  arrangemenLs, 
12704 
Indirect  cost  audits,  post-award,  limiLation,  274 
Introducuon,  12690 
Management  oversight  of  service  contracting. 

12693 
North  Amencan  Free  Trade  .Agreement 

Implementation  Act,  implementation.  261 
Performance  based  payments,  12''19 
Procurement  integrity,  226 
Prompt  payment,  I  2705 
SmaU«ntity  compliance  guide,  275,  12721 
Technical  corrections,  12''20 
Year  2000  compliant  information  technology 
products  and  services  procurement 
awareness  and  compliance.  273 
Freedom  of  Information  Act,  implemeniation: 

National  Reconnaissance  Office.  12544 
Individuals  with  Disabilities  Education  Act 
(IDEA),  implementation 
DOD  depiendents  in  overseas  areas,  provision 
of  early  intervention  and  special  education 
services,  2565 
Medical  quality  assurance  'Q.Aj  records, 

confidentiality,  CFR  part  removed,  5332 
Military  recruiting  and  Reserve  Officer  Training 
Corps  program  access  to  institutions  of  higher 
educauon,  16691 
Officers  to  act  as  Secretary  of  Defense,  order  of 

succession,  CFR  pan  removed,  5332 
Pnvacy  Act.  implementation,  185 18.  26389 
L  S   Court  of  Military  Appeals,  practice  and 

prixedure.  201" 
Vocational  rehabilitition  and  education: 
Reservists'  education  -    ■ 

Montgomery  Gl  Bill  Selected  Reserve,  rales 
payable  increase.  27963 
Veterans  education 

Educational  assistance  test  program;  rales 
payable  increase,  10454 

PROPOSKD  Rl  I.FS 

.Acquisition  regulations 

Ball  and  roller  hearings,  domestic  source 

restrictions  waiver,  7432 
Contingent  fees  foreign  military  sales.  30831 
Contract  financing  payments  distribution.  30829 
Control  of  munitions  and  strategic  list  items 

and  Jemiliiaruation  of  excess  property 

under  Government  aintracts.  30832 
Duty  tree  entr\  ol  ^upplles.  guidance 

cianfitjlion,  1  1  142* 
Independent  research  and  devclopmcnl'bid  and 

proposal  costs  for  1996  FY  and  beyond. 

374 


Specialty  metals:  agreements  with  qualifying 
countnes,  23741 
Civilian  health  and  medical  program  of  uniformed 
seiAices  (CHA.MPUS): 
TRICARE  program:  nonavailability  statement 

requirement.  16510 
TRICARE  retiree  dental  program,  34032 
DOD  newspapers,  magazines,  and  civilian 

enterpnse  publications,  4947 
Federal  Acquisition  Regulation  (FAR) 
Affirmative  action  reform  in  Federal 
procurement.  25786 
Correction.  27214 
Contracting  by  negotiation — 

Competitive  range  determinations,  26640 
Phase  I  rewrite;  correction,  27214 
Empowerment  contracting.  19200 
Government  property,  30186 
Liquidated  damages  and  commercial 

subconu^cting  plans,  policy  clarification. 
17960 
Modular  contracting.  14756 
Progress  payments,  23740 
Semi-annual  agenda,  22582 
Subcontract  consent,  19465 
Freedom  of  Information  Act:  implementation. 

7398.  25875 
Privacy  Act,  implementation,  34187 
Revitalizing  ba,se  closure  communities,  community 
assistaiKe: 
Lease  back  of  property  transferred  to  local 
redevelopment  authonties,  7966 
Semiannual  agenda,  21588 

NOTICES 

Agency  information  collection  activities 
Proposed  collection;  comment  request.  735. 
3665,  4731.  4987,  6762,  7438,  12606, 
12608.  16791,  23231,  24425.  25175.  34230 
Submission  for  OMB  review;  comment  request. 
736.  1326.  4035.  4987.  7217,  10545, 
10828.  11847.  13870.  15160,  15880, 
16141.  16791.  16792.  18761,  23232. 
23436.  24088.  27590,  28005,  28006, 
29718.  30844,  33056 
Arms  sales  notification,  transmiital  letter,  etc.. 
8932.  14116.  18588.  24426.  27590.  29113. 
31579.  32084.  33836.  33841 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPL'S): 
Continued  health  care  benefit  program,  premium 

rate  changes.  6225.  8312 
Operation  Joint  Endeavor  in  or  around  former 
Yugoslavia,  active  duty  service  period, 
support.  6953  i 

Specialized  treatment  services  program; 

designations —  I 

Allogeneic  bone  marrow  transplantation. 
Wilford  Hall  Medical  Center.  6953 
Cardiac  surgery  facility;  Keesler  .Medical 

Center,  13870 
Neonatal  intensive  care;  Keesler  Air  Force 
Base,  MS,  301 1 
Committees:  establishment,  renewal,  tennination. 
etc.: 
Defense  Policy  Advisory  Committee  on  Trade. 

24431 
Defense  Reform  Task  Force.  2443 1 
Mannes  Corps  University  Board  of  Visitors, 
25175 
Courts  Martial  Manual.  24640 
DOD  Dependents  Schools: 

Partnership  for  peace;  class  tuition  waiver  for 
children  of  foreign  personnel  at  SHAPE 
International  School  and  Brussels  American 
School.  9754 
Tuition  waiver.  29718 


Environmental  statements;  availability,  etc.: 
Alaska  Military  Operations  Areas, 
improvements.  26782 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection,  comment  request,  2358. 
4261.  14404.  15160.  17597.  18760. 
18761.  19206.  19312.  19313,  19464, 
25796,  26482.  33605,  33606 
Submission  for  OMB  review;  comment 
request,  1737,  3270,  4987.  15162, 
17598,  30573,  32083,  33846,  34442, 
34453,  34694 
Ordenng  procedures  for  1997  edition  through 
Government  Printing  Office,  13260,  15072 
Grants  and  cooperative  agreements;  availability, 
etc.: 
National  secunty  education  program, 
institutional  grants,  1738 
Meetings: 

Armed  Forces  Code  Committee,  U.S.  Court  of 

Appeals,  14674 
Ballistic  Missile  Defense  Advisory  Committee. 

23767 
Defense  Acquisition  University  Board  of 

Visitors.  27591 
Defense  Environmental  Response  task  force, 

17598 
Defense  Intelligence  Agency  Joint  Military 
Intelligence  College  Board  of  Visitors, 
22910 
Defense  Intelligence  Agency  Scientific  Advisory 
Board,  8430.  10029,  12608,  13870,  22910, 
26296,  26297,  34442 
Defense  Partnership  Council,  4036,  6763, 

23767.  28676,  34231 
Defense  Policy  Board  Advisory  Committee, 

15163,  34443 
Defense  Reform  Task  Force.  28676.  29331. 

35158 
Dependents'  Education  Advisory  Council. 

26296 
Education  Benefits  Board  of  Actuaries.  28841 
Electron  Devices  Advisory  Group.  3874,  3875, 

11848.  11849.  27018.  27019 
High  Performance  Computing  and 

Communications.  Information  Technology, 

and  Next  Generation  Internet  Advisory 

Committee,  7440,  30844 
Historical  Records  Declassification  Advisory 

Panel,  12609 
Military  Health  Care  .Advisory  Committee. 

4036,  5387,  10259 
Military  Justice  Joi.".'  Service  Committee,  25176 
Military  Personnel  Testing  .Advisory  Committee, 

5387 
National  Defense  Panel,  8430,  9754,  12609, 

13871,  16792.  19993,  23768,  25176.  33057 
National  Secunty  ELducation  Board,  28006 
National  Secunty  Education  Board,  Group  of 

Advisors,  13871 
President's  Secunty  Policy  Advisory  Board, 

16793 
Retirement  Board  of  Acluanes,  28841 
Science  Board.  1094,  27591 
Science  Board  task  forces.  1094.  1738,  7217, 

11849.  12609,  13871,  13872,  16142, 
18589,  19741,  20158,  20159,  27592, 
31585,  32089,  33846 

Scientific  Advisory  Board,  6954,  17599 
Semiconductor  fechnology  Council,  2139 
Strategic  Command  Strategic  Advisorv  Group, 

3875 
Strategic  Hnvironmenuil  Research  and 

Development  Program  Scientific  Advisory 

Board,  10829,  264X3 
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Wage  Committee.  1440.  6516.  12609.  17598. 

26296.  32089 
Women  m  Services  Advisory  Committee.  1.3872 
Multi-Agency  Radiation  Survey  and  Site 

Investigation  Manual;  availability,  736 
Organization,  functions,  and  authonty  delegations; 

Defense  Heanngs  and  Appeals  Office.  5387 
Pnvacy  Act: 

Systems  of  records.  4731.  16793.  17787,  23768, 
264«3,  32089,  35158 
Travel  per  diem  rates,  civilian  personnel;  changes, 

4262,  8430.  12801,  24431,  32092 
US,  Court  of  Appeals  for  Armed  Forces,  practice 
and  procedure  rule  changes,  27592 

Defense  Intelligence  Agency 

NOTICES 

Meetings: 
Scientific  Advisory  Board.  5963,  24431.  33058 

Defense  Logistics  Agency 

NOTICES 

Cooperative  agreement  procedures;  procurement 

technical  assistance  programs  support,  12610 
Pnvacy  Act: 
Computer  matching  programs,  31799 
Systems  of  records,  35160 
Senior  Executive  Service. 

Performance  Review  Boards,  membership, 
26783 

Defense  Nuclear  Facilities  Safety 
Board 

RULES 

Freedom  of  Information  Act;  implementation: 
Fee  schedule,  30432 

NOTICES 

Conflict  of  interests  resolution: 

McGrevv,  Lary  M  ,  4269 
Meetings;  Sunshine  Act.  1327,  2142,  8222,  12158. 

25591.  29721.  30573 
Pnvacy  Act: 

Systems  of  records.  3876,  32591 
Recommendations: 

DOE  complex;  continuation  of  cnticalily  safety 
at  defense  nuclear  facilities,  291 18 

Uranium-233;  safe  storage,  1 1 160 

Defense  Special  Weapons  Agency 

NOTICES 

Pnvacy  Act 

Systems  of  records.  13873 

Delaware  River  Basin  Commission 

PROPOSED  RL'LES 

Ground  water  protected  area  in  Pennsylvania; 
Numencal  ground  water  withdrawal  limits  for 
subbasins.  heanng.  25569 

NOTICES 

Heanngs.  2360.  7761.  13370,  20000.  27725, 
33058 

Drug  Enforcement  Administration 

RULES 

Federal  regulatory  reform: 
Controlled  substances  and  listed  chemicals 
diversion  regulations;  CFR  chapter  III 
con.solidaiion,  13938 
Correction.  15391 
List  I  chemicals,  manufacturers,  distnbuiors. 
importers  and  exporters,  registration 
Combination  ephednne  products,  5914,  27693 


Registration  of  importers  and  exporters  of 
controlled  substances 
Exemptions  for  personal  medical  use,  4644 
Schedules  of  controlled  substances 

Excluded  velennary  anabolic  slcroid  implanl 

products,  29289 
Exempt  anabolic  steroid  producLs.  29288 

PROPOSED  RULES 

Freight  forwarding  facilities  for  DBA  distnbutor 
registrants,  establishment;  correction,  1024, 
2064 

Schedules  of  controlled  substances; 

Fenfluramine,  removal.  24620 

Corrections.  27214.  28923 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  comment  request.  6012, 
12250.  18360 

Submission  for  0MB  review,  comment  request, 
15197.  31623.  32656.  32657 
Ephednne.  etc.,  distnbution  to  nonregulated 
persons  by  Postal  Service  or  conrmercial 
earners;  guidance.  5851 
Schedules  of  controlled  substances,  production 
quotas. 

Schedule  I — 

1997  aggregate,  1024,  6012,  30883 

Schedule  LI — 

1997  aggregate,  1024.  30883 
Applications,  heanngs.  determinaiions.  eic  : 

Addo-Yobo,  Charles.  M  D  .  5841 

Aikens-Afful,  Nathaniel.  M.D  ,  16871 

Alhanat.  Craig  K..  D  D  S.,  32658 

Allen,  Dovensky  &  Co  ,  Inc.,  6801 

Ames.  Br^jce  A  .  M.D  .  14943 

Ansys.  Inc  .  1341,  25208 

Arenol  Chemical  Corp,  1342,  25208 

Astra  USA,  Inc,  25970 

B  I   Chemical,  Inc..  13169 

Berger.  Mark  J..  DPM.  5842 

Bigelsen.  Harvey,  M.D.  12839 

Bnner.  Barbara  H.,  M.D..  6801 

Calbiochem-Novabiochem  Corp  .  14943 

Cambndge  Isotope  Lab,  7050,  8993 

Castro,  Jose  R.,  M  D,  16189 

Celgene  Corp.,  23268 

Chang,  Samuel  Wise,  M.D  ,  23268 

Damocles  1.  32824 

Demetnos.  Aobas  HeUm,  M  D  .  16190 

Douglas.  Eustance  F  .  M.D  ,  19603 

Dubin.  Stanley.  D  DS  ,  1024 

Dupont  Pharmaceuticals,  32824 

Canes  Chemicals.  Inc  ,  8993.  25209 

Glaxo  Wellcome  Inc  .  13169 

Gnffm.  Charles  R  .  Jr.  D  D  S  .  14944 

Guilford  Pharmaceuticals.  Inc  .  5845 

Hagura  Pharmacy.  16191 

Hallermeier,  Roben  G  ,  M  D..  26818.  28760 

Hayes.  Joseph  S..  M.D  .  5845 

Herrera.  .\nibal  P  .  M.D.,  ""OSO  ^ 

High  Standard  Products,  25209  » 

Hoffmann  LaRoche,  Inc  ,  13169 

Howard.  Dennis  Robert,  M  D  .  32658 

Hsu.  YuTo,  M  D,  12840,  15225.  16218 

Isotec,  Inc..  6802,  27280 

John.son  &  Johnson  Pharmaceutical  Partners, 
14944 

Johnson  Matthey,  Inc  ,  25209 

Juarez.  Jesus  R  ,  M  D  ,  1404> 

Katia,  Chandra  M  .  M  D  ,  32123 

King,  Suzanne  Kirkwood,  M  D  .  3.'680 

Kleiner.  Kenneth.  M.D  ,  5849 

Knight  Seed  Co.  Inc.  14946,  32373 

Knoll  Pharmaceuticals.  13170.  32124 

Lasko,  KcitJi  A  ,  M  D  .  5850 


Lipomed.  Inc  .  2597] 

Lonza  Riverside,  25210.  25971 

Mallinckrodt  Chemical,  Inc     r^ro,  14946 

McAlpin.  Roger  D  .  D.MD,.  8038 

MD  Pharmaceutical.  Inc..  6803,  25210 

Norac  Co  .  Inc  .  8994 

Noramco  of  Delaware,  Inc  ,  8041    25972.  27280 

North  Pacific  Trading  Co  .  25972 

Nycomed.  Inc  .  8994 

Nyman.  David  Wilham.  DC,  5851 

Oicun,  James  D  ,  M  D,  16871 

Orpharm.  Inc.  1134.  25210 

Pcnick  Corp  .  259''2.  32373 

Perez.  Romeo  J  ,  M  D  .  16193 

Pharmacia  &  Lp}ohn  Co..  1  134.  25210 

Radian  International  LLC,  25211,  2'^28l,  29783. 

^23''4 
R'search  Biochemicals.  L  P  ,  2''775.  27776 
Research  Tnangle  Institute.  25972.  25973 
RickcLson.  Greer  HMD.  29368 
Roberts  Laboraiones,  Inc  .  25973 
Roccos  Pharmacy.  3056 
Roche  Diagnostic  Systems,  Inc  .  2521  1.  2"^974 
Rozeboom.  Ear!  G    ,M  D  .  2386 
Sanders.  Raymond  S  .  D  P  ,M  .  16872 
Sarwer.  Margaret  E    M  D  .  1024 
Sigma  Chemical  Co  .  14946 
Spar.  Harvey  Robert.  .M.D    23269 
Stepan  Co  .  14947.  14948 
Tano.  Leonel.  M  D  .  22968 
Tecca.  Donald  P  .  .M  D  ,  12842.  16218 
Thorn.  Anne  Lazar,  M  D  .  1  284^ 
Turk.  Ellis.  M  D..  19603,  32682 
Turley.  John  C  ,  III.  M  D  .  14948 
US   Drug  Testing.  Inc  .  8994 
Waller.  Charles  Milton,  D  D  S  .  34310 
Wildlife  Laboratones,  Inc  .  32824 

Economic  Analysis  Bureau 

RULES 

International  services  surveys 

Foreign  direct  investments  in  U.S.— 

BE  20,  selected  services  transactions  with 
unaffihated  foreign  persons,  berKhmark 
survey.  1665 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  comment  request  27012. 
^1068 

Economic  Development 
.Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  commeni  request.  3002 
Grants  and  cooperative  agreements,  availability, 
etc. 
Unemployment  and  undcrcmpiovment  in 
economicallv  distressed  areas,  26192. 
286"'0 
SuperfiHid.  response  and  remedial  ac'.ion-s, 
proposed  settlements,  etc 
Wjstfonsm  Steel  Works  Sue.  IL.  18585 
Trade  adiustmcni  assistance  cligibihiv 
determination  pennons 
Centunon  International,  Inc  .  ct  al,.  10257 
Gemini  Manufactunng.  Inc  ,  et  al  .  29709 
Inola  Casungs  Works.  Inc  .  et  al  .  3871 
Texas  Boot.  Inc  ,  cl  al  ,  23"'56 
Wilson  Woodworks.  Inc  ,  e!  al  ,  l'^458 

Economics  and  Statistics 
.Administration 

NOTICES 

Meetings: 

2000  Census  Advisor*  Committee.  6168.  27012 


FEDERAL  REGISTER  INDEX,  January-June,  1997 


13 


Economics 


2000  CcHNus  Advisory  Committee.  35150 

Education  Department 

RLLES 

Direct  grant  programs 

Deadline  dates,  applicants    Neiection.  previous 

performance,  etc  .  4165 
tDGAR  cnlena,  etc  ,  10.^98.  14638 
Elementarv  and  secondary  education: 

Elementary  and  Secondar\  FJucation  Act; 
implementation.  2S;4X 
Federal  regulatory  retomi 

National  Institute  on  Disability  and 
Rehabilitation  Research -- 
Programs  regulations  consolidation  and  CFR 
parLs  removed.  57 1 2 
PosLsecondary  education 

Federal  family  education  loan  program — 
Duo  diligence  requirements,  reportmi;  and 
recordkeeping  requirements,  1  v'-^'J 
Student  assistance  general  provisions 

Rep<.irting  and  recordkeeping  requirements, 
27128 
William  D   Ford  Federal  direct  loan  program, 
'04 1  2 
Correction.  25.^1  ^ 
Special  education  and  rehabilitative  services: 
Projects  with  indusu>  program    >6k4 
Sute  vocational  rehabilitauon  ^rvices  program, 
6308 

PROPOSED  Rl  LES 

Post.secondary  education: 

Student  assistance  general  provision.s — 
Compliance  audits  and  financial  responsibility 
standards.  7334,  13520 
Protection  of  human  subjects,  additional 

protections  lor  children  involved  in  research 
activities.  28156 
Semi  annual  agenda.  21624 
S[vcial  education  and  rehabilitative  services: 
individuals  *ith  Disabilities  Education  Act 
Amendments  of  1997^ 
Programs  implementation;  advice  and 
recommendations  request,  35052 

NOTU  E.S 

\Lvrcditing  agencies,  recognition,  12158 
Naencv  information  collection  aclivities: 
f*rop<)sed  collection,  comment  request.  738,  739, 
1  <27,  2142.  4704.  4745.  7441,  8222,-8437, 
8934.  9415,  12623,  12624,  12817,  13371, 
13874.  14120.  14674,  15667,  15668, 
17789,  18762,  19314,  19315.  22910. 
23772.  25179,  26784,  28008.  29332. 
31585,  33846,  34236,  34703.  35163 
Submission  for  OMB  review,  comment  request. 
740.  1328.  2142.  3013.  4271.  5215.  5388. 
676^.  8223.  12818.  14405.  17181.  18762, 
2291  I.  24645,  27726,  28685.  29120. 
29721.  31087.  31585.  31801.  32099. 
32769.  33847.  34703 
Grants  and  ciwperative  agrecmenls;  availability, 
etc 
Bilingual  education  and  minority  languages 
affairs — 
Comprehensive  school  program.  2860 
Program  enhancement  projects.  2830 
State  bilingual  program.  15668 
Statewide  improvement  grants.  2518 
Educational  research  and  development  ccnien. 
program.  18006.  18007 
Fjrly  childhood  reading.  14568.  14570 
Education  llembility  partnership  demonstration 
program.  17599. 


Elementary  and  secondary  education — 
Alaska  native  programs,  14764 
Migrant  children  education  program,  6517 
Public  charter  schools  program.  26492 
Safe  and  drug-free  schools  and  communities 

national  programs,  24773 
Technology  innovation  challenge  grants 
program,  8687,  15052,  26176 
Emergency  immigrant  education  program, 

10162 
Endowment  challenge  program:  withdrawn, 

8005 
Federal  activities  program — 

Safe  and  drug-free  schools  and  communities 
national  program.  24770 
Federal  Pell  grant  program,  etc. — 

Need  analysis  methodology  for  1998  1999 
award  year;  tables  update.  29272 
Federal  work-study  programs,  14121 
Fund  for  improvement  of  education  program. 

13372 
High  school  transcript  studies;  secondary 

analysis  program.  3501 
Impact  aid;  section  8002  grants  (1995-1997 
FYs)  and  section  8003  (1997  and  1998 
FYs).  5276 
Independent  living  centers  program.  9758 
Indian  education  programs — 

Indian  Tribes  and  Hawaiian  Natives  library 
services  program.  19741 
Indian  formula  grants  to  local  educational 

agencies.  2%24 
Individuals  with  disabilities — 

Migratory  agricultural  workers  and  seasonal 

farmworkers.  32099 
Partnerships,  public  or  nonprofit  entities; 
career  advancement  opportunities,  etc., 
4988,  6764 
Personnel  training  program,  16010 
Recreational  programs,  32100 
Research  in  education  program,  18012.  18014 
Supported  employment  services;  individuals 
with  most  severe  disabilities  special 
projects  and  demonstrations,  4745 
Institutions  of  higher  education — 
Safe  and  drug-free  schools  and  communities 
national  programs,  24768 
International  education  exchange  program.  8690 
Jacob  K.  Javits  fellowship  program.  14186 
Library  education  and  human  resource 

development  program.  13490 
Library  research  and  demonstration  program, 

14768 
Life  skills  for  State  and  local  prisoners  program, 

15880.  25591 
National  Institute  on  Disability  and 
Rehabilitation  Research — 
Knowledge  dissemination  and  utilization 

program.  19432 
Rehabilitation  research  and  training  Lcnicrs 
program;  deaf  or  hard  of  hearing 
individuals,  etc..  8130.  19432 
Research  and  demonstration  program,  etc., 

81.30,9886,  25760.  25770 
Research  fellowships,  etc..  33514 
National  research  and  development  center 
pnonty;  policymaking  and  excellence  in 
teaching.  7218 
National  Research  Institutes'  field-initiated 

studies  program.  13492,  24090 
Native  Hawaiian  programs  of  instruction  in 
Native  language,  curriculum  development, 
teacher  training,  and  recruitment,  7856 


PosLsecondary  education — 

Federal  Pell  grant  program,  31488 
Federal  Perkins  loan.  Federal  work-study,  and 
Federal  supplemental  educational 
opportunity  grant  programs.  1740 
Federal  work-study  programs,  17601,  3 1 41 8 
Higher  education  collaboration  between  U.S. 

and  European  Community.  4396 
School-to-work  opportunities  initiatives; 
Indian  program  development  and 
implementation.  28162 
School-to-work  opportunities  partnerships; 
State  and  territory  implementation. 
29120 
William  D.  Ford  direct  loan  program.  35164 
Regional  social  tolerance  resource  center.  8692 
Rehabilitation  continuing  education  programs, 

4988 
Rehabilitation  short-term  training  program. 

27680 
School-to-work  and  urbarvrural  opportunities 

program.  18202 
Special  education  and  rehabilitative  services — 
Children  with  disabilities  programs.  3176. 

13972.  31676.  31684.  35322 
Individuals  with  disabilities  program,  etc., 

3184 
Projects  with  industry  program.  5693 
Research  and  demonstration  projects,  etc., 

8137 
Supported  employment  services  to  individuals 
with  severe  disabilities.  1 1852 
Stars  schools  program.  13470 
State  student  incentive  grant  program.  1826 
Slate  vocational  rehabilitation  unit  in-service 

training  program.  15669 
Strengthening  institutions  programs,  etc..  1739, 
11586.  271:^0 
Meetings. 

Education  Statistics  Advisory  Council.  26494 
Federal  Interagency  Coordinating  Council.  4521. 

1 8594 
Foreign  Medical  F.ducation  and  .Accreditation 

National  Committee.  4038.  7219 
Free  application  tor  Federal  student  aid 

(FAFSA).  improvement.  23436 
Indian  Education  .National  .Advisory  Council. 

28841,  32312 
Institutional  Quality  and  Integrity  National 

Advisory  Committee,  17181 
National  Assessment  Governing  Board.  400. 
1441.  3271.  5963.  8935.  14122.  20160. 
24090.  27595 
National  FUlucational  Research  Policy  and 

Pnonties  Board.  740.  8692.  8693.  18101. 
18102.  26785.  32312 
PosLsecondary  Exiucation  Improvement  Fund 

National  Board.  3880 
President's  Board  of  Advisors  on  Histoncally 
Black  Colleges  and  Universities,  17602. 
20<X)! 
Sch(.x.)l  to-Work  Opportunities  Advisory 

Council.  30845 
Student  Financial  Assistance  Advisory 
Committee.  3502.  15472 
Postsecondary  education 

Accrediting  agencies  and  State  approval 

agencies,  national  recognition.  18763 
Federal  Perkins  loan.  Federal  work  study,  and 
Federal  supplemental  educational 
opportunity  grant  programs 
Fiscal  operations  report  and  application,  filing 
closing  dale.  '''^6 
Federal  Perkins  loan  program  expanded  lending 
opiion.  iiisiitutional  participation 
aL'reemeni.  '  '5 '6 
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National  direct  and  Federal  Perkins  student  loan 
programs;  director,  of  designated  low- 
income  schools;  availability — 
Teacher  cancellation  benefits.  1376 
Student  assistance  general  provisions — 
Approved  "ability-to-benefit"  tests  and 
passing  scores,  list,  10545 
Pnvacy  Act: 

Computer  matching  programs.  34047 
Sexual  harassment  guidance 

Student  harassment  by  school  employees,  other 
students,  or  third  parties,  document 
availability,  12034 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities  under  Randolph- 
Sheppard  Act — 
Arbitration  panel  decisions,  17602,  17603. 
18335 
Slate  educational  agencies,  submission  of 

expenditure  and  revenue  data,  etc.,  24090 
Vocational  education,  national  center  or  centers 
for  research,  auihonzation  interpretation  and 
waivers.  33726 

Employment  and  Training 
Administration 

PROPOSED  Rl  LES 

Federal-State  unemployment  compensation 
program;  unemployment  insurance  unified 
performance  improvement  system.  2544 

NOTICES 

Adjustment  assistance 

A.H.  Schreiber  Co  .  Inc.  32378 

AA  Production.  Inc.  3529 

Allied  Signal.  Inc..  29151 

Amencan  Commercial  Vehicles.  Stamping  & 

Assembling  Division,  et  al..  6803 
Amencan  Olean  Tile  Co..  Inc..  8776 
Anchor  Glass  Container.  24137 
Ansewn  Shoe  Co.  1836.' 
.Atlantic  Steel  Industries.  Inc..  18363 
Avesta  Sheffield  East.  Inc  .  29152.  31626 
Badger  Northland.  Inc  .  ct  al..  24134 
Barclay  Home  Products.  34712 
Barclay  Home  Products  et  al..  1  1472 
Baroid  Dnlling  Fluids  ct  al..  34080 
BASF  Corp.  el  al..  23271 
Bausch  &  Lomb  el  al..  4799 
Boise  Cascade  Corp..  8777.  32378 
Burg  Warner  Automotive.  32378 
Burhnclon  Industries.  Inc  .  15200.  18364 
Burwood  Pr^xiucLs  Co..  12852 
Burwood  Products  Co.  et  al,.  12852 
Buster  Brown  Apparel.  Inc.  16615 
Carborundum  Corp..  23272 
Cascade  Woolen  Mill.  Inc..  34712 
Character  Suburbanwcar,  Inc..  25661 
Chevron  Overseas  Petroleum.  Inc.  25661 
Chicago  Pneumatic  Tool  Co  .  M06 
Chock  Full  o'  Nuts.  18364 
Cluell.  PcaNxJy  &  Co.,  Inc  .  256M 
Cone  Mills  ct  al..  34710 
Contact  Technologies  et  al  .  11474 
CtKipcr  Firearms.  Inc  .  et  al  .  6805 
Copper  Basin  (iannenls  cl  al  .  27778 
Coming  Consumer  PrixJucts  Co.  el  al..  32376 
Cotl  Distrihulors  IS  A  et  al  ,  1 1475 
Crown  Pacific  I. .P..  479X 
Dallas  Manufaclunng  Co..  Ih364 
Dcscn  Cleaner,  et  al.,  27779 
Dudley  Apparel.  8777 
DunhriKik  cl  al  .  34080 
Fagie  Nest,  Inc..  27779 
larthgrains  Co  et  al.,  25658 
Fast  Poml  Se.ito»xl  Co.  cl  al..  15199 


EOS  Corp..  18364 

Exide  Battenes  et  al  .  25662 

FMC  Corp.  et  al..  27776 

Frank  H.  Reer  Corp..  8777 

Fngidaire  Home  Products.  8777 

General  Electric  Co.  et  al.,  6807 

Genicom  Corp.  et  al..  13711 

Gruen  Marketing  Corp  ,  12853 

Gruen  Marketing  Corp.  ei  al  .  13709 

Haggar  Clothing  Co..  323''9 

Hasbro,  Inc  .  et  al  .  12853 

Hasbro  Manufactunng  Services.  25663.  32379 

Hecla  Mining  Co.  et  a!..  6807 

Henry  I.  Siegel  Co..  Inc..  23272 

Highland  Packaging  Co..  32380 

Howard  Industries.  15200 

Ithaca  Industries.  Inc..  232^3 

J&J  Group.  Inc  .  232^^3 

J.M.  Huber  Corp..  6808.  25663 

James  River  Corp  ,  4799 

Johnson  &  Johnson  Medical.  Inc  .  34081 

Johnson  &  Johnson  Medical  Inc   et  al  .  4799 

Johnson  Controls  Battery  Group.  Inc.  31626 

Johnson  Controls.  Inc..  27780 

Jolie  Handbag.  Inc..  31627 

Kentuckv  Apparel  LLP.  34081 

Kerr-McGee  Corp  .  27780 

KcrrMcGee  Corp.  et  ai  .  5250 

Kingstree  Knits,  12854 

Lawton  Manufactunng  Co..  34082 

Leica.  Inc..  e:  al..  16614 

.M&R  Coali  et  al.  18364 

Mallinckrodi  Medical,  Inc.  et  al  .  5251 

Manhatun  Shin  Co.  et  al.,  3529 

Master  Lock  Co..  31627 

Medite  Corp.  ct  a!  .  32380 

.Minnesota  Mining  &  .Manufactunng  Co,  (3  M), 

23271.  23273 
Mission  Plastics  of  DeQueen.  3529 
Montana  Power  Co..  5252.  15201 
.Nauonal  Fcxxi  PT(xlucts  Ltd..  6808 
NorccvJeld  Wen.  13^^12 
Norco  Windows.  Inc  .  cl  al..  13712 
Olympus  .Amenca  Inc  .  3529 
Orbit  Industries.  Inc  .  el  al..  5252 
Owens  Brockwav  ei  al  .  15201 
Ozark  Quill  Supply  ci  ai  .  5040 
P  L   Finishers  Garment  el  al.,  23273 
Paramount  Headwcar.  Inc..  5252 
Parkivav  Building  Systems.  Inc..  27781 
Penn  Mould  Indusfics.  Inc..  3528 
Premium  Manufactunng  ct  al  .  4800 
R&W  Apparel  et  al..  1661b 
Rayonier,  Inc..  6806.  24136 
River  Heights  Inc.  3530 
Roadmaster  Corp.,  23274 
Rohr  Indusmes.  4800 
Roxanne  of  Pennsylvania.  3530 
Ryobi  Motor  PrixJucts  Corp..  27781 
S.D   Warren  el  al..  3530 
Sara  Lee  Body  wear.  25663 
Sensormatic  Co.  el  al..  23274 
Shaw  Pipe.  Inc.  25664 
Smith  &  Wesson.  29152 
Sponswcar  Associates.  Inc.,  3531 
SPX  Corp.,  29152 
SPX  Corp  et  al.,  32381 
Square  D  Co..  29157 
Sunley  Works.  25664 
Stride  Rue  Corp..  18365 
Sunbeam  Ci)rp..  34712 
Systems  &  Electronics.  Inc..  25664.  34713 
TechnoTnm.  Inc.  29152 
Tectonic  Industries.  Inc..  23275 
Texas  LPG  Storage  Co  .  Inc  .  25665 
TRW  Aulomotive  l^roducts  Rem.jiufacturing, 

6808 


Vishay-Sprague  Inc  ,  877g 

Vision  Ease  ei  al  .  29152.  34082 

Washington  Public  Power  Supplv  Svsicm  ci  ai  . 

18361 
Watauga  Industnes.  32381 
Willamette  Industnes.  Inc  .  18363.  32377 
Xerox  Corp  .  3162- 
Agcncv  information  collection  activities 

Proposed  collection,  comment  request.  7800. 
12854.  !i"'12.  19134.  24975.  2^068. 
27781.  29153.  29154.  31155.  3162" 
31845.  31865.  33908.  347]? 
Submission  for  OMB  revie^.  comment  request. 
39l^ 
Alien  temporary  employmcni  labor  cenification 
process 
.Agnculturc  and  logging,  advert  effecl  wage 
rates  and  meal  charges.  585? 
Committees   cstablishmen!.  rcnewai.  lenninalion 
etc. 
Native  Amencan  Emplovmenl  and  Training 
Council.  '3909 
Federal-Slate  unemployment  compensation 
program 
Extended  ber>ef;t  pcnods.  changes.  18365 
Lncmploymen!  msurance  program  letters — 
Federal  unemployment  insurance  law 

mtcrpretation.  9208.  19813 
Human  subjects  for  nutntional  research 

studies  by  .^gncultural  Research  Se^ice 
L'SD.A:  coverage  ruling.  1911 
Grants  and  cooperative  agreements;  availability, 
etc. 
Job  Training  Partnership  Act — 

Community  based  microenttfrpnsc  activities 

program.  P863 
Migrant  and  seasonal  farmworker  proemms, 

6272.  18655 
Out-ofschool  youth  opportunity  area 

demonstration  program.  Title  IV  D.  piloi 
and  demonstralion  program.  1787) 
Persons  with  disabilities,  innovative 

employment  and  training  oppiinuniiies. 
17854' 
Summer  south  err^pioynent  and  training 

program,  public  employment  and  service 
activities,  etc..  allotments  and 
preliminary  planning  estimates    C> 
1997).  .'0342 
Title  111  older  dislocaleJ  workers 

demonstration  program.  16616 
Workforce  flexibility  partnership 
demonstration  program.  17204 
Postsccondary  education — 

School-to-work  opportunities  initiatives. 
Indian  program  development  and 
implemcniauon.  28162 
School -to- work  opportunities  initiatives.  State 
and  territory  implementation.  29120 
School-to-work  and  urbaa  rural  opportuniues 
program.  18202 
Job  Training  Partnership  Act: 

Dislocated  workers  employment  and  uaining 

assistance;  Title  III  funds  realloimcnl,  3309 
Migrant  and  seasonal  farmworker  programs; 

allocation  formula.  2387 
Targeted  jobs  lax  credit  program — 
Lower  living  standard  income  level. 

economically  disadvantaged,  dcrmition. 
20205.  25017.  29155 
Meetings: 
Indian  and  Native  Amencan  Employmcni  and 
Training  Council.  28036 
NAFTA  transitional  adjustment  assistance: 
Allied  Signal  Inc.  et  al  .  15202 
Amencan  Banknote  Co..  4800 
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Amencan  Commercial  Vehicles.  Stamping  i 

Assemblmg  Division,  el  al  .  680' 
Anchor  Glass  Container  et  al  .  15202 
•Atlantic  Steel  lndu.stnes.  Inc.,  18366 
Badger  Northland.  Inc  .  et  al..  24134 
Barclay  Home  Products  et  al..  1 1472 
Bmks  Sames  Corp  .  18366 
Boise  Cascade  Corp  .  680<>,  31628 
Camer  Corp  .  2''':'82 
Cone  Mills  et  al  .  34710 
Cooper  Firearms.  Inc..  et  al..  6805 
Coming  Consumer  Products  Co  et  al  .  32376 
Cro*n  Pacific  LP.,  4''98 
Dudley  Apparel,  6SW 
Dudley  Apparel  et  al  .  6809 
Earthgrains  Co  et  al,,  25658 
East  Point  Seafood  Co  et  al.,  15\99 
Ekco  Group,  Inc  .  16626 
Rexible  Corp.  241 3'7 
FMC  Corp.  et  al..  27776 
General  Motors.  27783 
Gruen  Marketing  Corp  et  al  .  13709 
Haggar  Clothing  Co  ,  .'2381 
JH'Collectibles'  31629 
Jolie  Handbag.  Inc..  31629 
Lucent  Technologies.  Inc  ,  27783 
McDonnell  Douglas.  31629 
.Montana  Power  Co..  15203 
.Nantucket  Industries  et  al  .  23275 
Norco-Jeld  Wen.  piu 
Norco  Windows,  Inc  .  et  a!.,  13713 
Ozark  Quili  Supplv  c!  a!  .  '^049 
Parkway  Building  Sv sterna    Inc  .  25665 
Penn  .Mould  Industries.  Inc  .  3528 
Printpack  el  al  .  128^s 
R&S  Dress  Manufactunng  Co..  12856 
Rayonier,  Inc  .  6806,  24)36 
Redpath  Apparel  Group.  27783 
Renee  Jabbour  .Manufacturing  Inc..  29157 
River  Heights  Inc  .  3531 
Seibe.  Inc~,  31630 
Square  D  Co  ,79157 
Standard  Products  et  al.,  27784 
Stanley  Works.  25665 
Sunbeam  Corp  ,  291  s'?.  34714 
TRW  Automotive  Products  Remanufactunng. 

6812 
Van  Leer  Containers,  inc..  12856 
Washington  Public  Power  Supplv  System  et  al.. 

18361 
Weyerhaeuser  Co  .  6812 
Willamette  Industries.  Inc..  18363.  32377 
Wright  Berne'.  Inc.  18366 
Suiewide  sen.  ice  delivery  area  job  training  plan, 

comment  request.  32382 
L'nemployment  compensation: 

E<  servicemembers.  remuneration  schedules. 
26324 

Kmplovment  Standards 
.Administration 

See  Wage  and  Hour  Division 
PRORiSKD  Rl  LPS 

Federal  Coal  .Vlme  Healt/i  and  Safety  Act  of  1969. 
as  am.ended 
Black  Luni  Benet~its  .Act — 

Individual  claims  by  former  coal  miners  and 
dependents  processing  and  adjudication; 
regulations  clanfication  and 
simplincation.  3338.  8201.  27000. 
27S62.  28760.  33043 
NOTIC  K.S 

Agency  mtomiation  collection  activities: 
Proposed  collecuon.  comment  request.  3531. 
6556,  8994.  19356.  28499.  35232 
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Minimum  wages  for  Federal  and  federally -assisted 
construction;  general  wage  determination 
decisions,  419,  1472.  2688.  3715.  4800.  5488. 
7059,7801,9210.  10589.  11476.  13714. 
14445.  16194.  17880,  19135.  20037.  23496. 
25665,  27069.  28500,  29369.  31156.  31846, 
33681,  34714 

Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy 

Office 
See  Energy  Information  Administration 
See  Energy  Research  Office 
See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Apjxals  Office.  Energy 

Department 
See  Southeastern  Power  Administration 
See  Southwestern  Power  Administration 
See  Western  Area  Power  Administration 
RULES 
Acquisition  regulations: 

Management  and  operating  contracts — 
Competition  and  extension  contract  reform 

initiative;  implementation.  34872 
Performance-based  management  contracting. 
fines,  penalties,  etc.,  34842 
Technical  amendments.  2310 
Contract  appeals: 
Organization,  functions  and  authorities 
overview,  24804 

PROPOSED  RULES 

Acquisition  regulations: 
Certification  of  cost  submissions  and  assessment 
of  penalties  on  unallowable  costs,  etc., 
30558 
Technical  data  regulations;  revisions  to  nghts. 
I5I38 
Information  classification: 
Restricted  data  and  formerly  restricted  data 
identification;  Federal  procedures.  2252 
Nuclejir  waste  reposiioncs;  site  recommendations. 

general  guidelines,  4941,  13355,  23188 
Occupational  radiation  protection: 

Guides  and  technical  standards;  availability. 

19940,  30481 
Primary  standards  amendments,  8190 
Correction,  5883 
Personnel  assurance  program: 

DOE  and  DOE  contractor  employees  assigned 
nuclear  explosive  duties  at  DOE  facilities; 
procedures  and  standards,  30469 
Privacy  Act;  implementation,  4404 
Semi-annual  agenda,  21638 

NOTICES 

Atomic  energy  agreements;  subsequent 

arrangements,  5621,  15669,  15670.  1 61 44. 
18766.  35165 
Beryllium;  occupational  exposure: 

Health  standard  development;  data  gathering 
public  forums,  5621 
Commercial  nuclear  reactor  spent  fuel  and  high 
level  radioactive  waste  acceptance,  storage, 
etc.;  comment  request,  4272,  12159 
Committees;  establishment,  renewal,  termination, 
etc.: 
Beryllium  Rule  Advisory  Committee,  28455 
Community  transition  activities;  field  organizations 
and  community  reuse  organizations;  policy 
and  planning  guidance.  5804 
Defense  Nuclear  Facilities  Safely  Board 
recommendations: 
Uranium-233;  safe  storage,  26298 
Electricity  export  and  import  authorizations, 
permits,  etc.: 
Aquila  Power  Corp.,  25929 


Bnlish  Columbia  Power  Exchange  Corp.,  22912 
CNG  Energy  Services  Corp.,  22912 
Eastern  Power  Distribution.  Inc.,  14892 
El  Paso  Electnc  Co.,  33620 
Global  Energy  Services,  LLC.  4272 
Inland  Pacific  Energy  Service  Corp..  14893 
Newco  US.  L.P  .  1442 
New  York  State  Electnc  &  Gas  Corp..  741 
PacifiCorp.  28455 

Public  Service  Co.  of  New  Mexico.  4273 
Tractebel  Energy  Marketing,  Inc.,  28456 
Utility-Trade  Corp..  25930 
Western  Systems  Power  Pool.  14893 
Environmental  statements,  availability,  etc.: 
Argonne  National  Laboratory-East.  IL — 
Environmental  remediation  activities  at 
contaminated  sites  including  wetlands. 
1099 
Dry  storage  container  system  for  naval  spent 

nuclear  fuel  management.  23770 
Pantex  Plant.  TX— 

Continued  operation  and  associated  storage 
of  nuclear  weapon  components.  3880 
Savannah  River  Site.  SC  — 

Interim  management  of  nuclear  maienals. 

17790 
Waste  management.  27241 
Surplus  plulonium  disposition.  28009 
Waste  Isolation  Pilot  Plant,  Carlsbad.  NM; 
Iransuranic  (TRU)  radioactive  waste 
disposal.  4989 
Environmental  statements,  notice  of  intent: 

Sandia  National  Laboratories.  NM.  29332 
Floodplain  and  wetlands  protection:  environmental 
review  determinations,  availabilitv,  etc., 
Femald.  OH— 

Operable  Unit  5  remedial  action,  4989 
Oak  Ridge  K-25  Site.  TN.  site  investigation 

activities.  9416 
Oak  Ridge  Y-12  Plant,  TN,  site  investigation 

activities,  9416 
Weldon  Spring  Site.  MO,  18594 
Grants  and  cooperative  agreements,  availabilitv, 
etc. 
Aluminum  industry;  pnmary  production,  semi- 
labncated,  and  finished  products — 
Energy  consumption  and  environmental 
impacts  reduction  research  and 
development.  7219 
Capacity  building  projects  and  or  activities  in 
empowerment  zones  and  enterprise 
communities.  29722 
Community  leaders  network  coordination 

program.  24440 
Exploration  and  prtxiuction  technologies,  testing 

demonstration  program,  24091 
Geothernial  energy  commercialization.  14406 
Glass  Industry  Initiative,  31087,  33398 
Greenhouse  gas  emissions  in  developing 

countries,  development  and  implementation 
of  inicmationai  reduction,  avoidance,  and 
sequestration  projects.  32313 
Industrial  assessment  center  program,  regional 

field  management.  17604 
Incrtial  fusion  science  in  support  of  siiK'kpile 

stewardship,  17^94 
Integrated  fuel  cell  systems  and  components; 

transportation  .and  buildings.  562! 
Integrated  renewable  hydrogen  electric 

generation  systems  development,  259'<0 
Marshall  Islands,  special  medical  <.are  lo 

specific  group  of  citizens,  29125 
Medical  surveillance  for  former  DOh  workers, 

evaluation.  141  22 
Mobile  systems  ccnificaiion  program.  14125 
Native  Americans.  African  Americans.  Hispanic 
Americans.  .Asian  P.ici fie  Americans, 
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women,  and  persons  with  di^abilIIlf•s, 
training  in  science  and  enginecnng.  19561 
Nuclear  Engineering  Health  Physics  Fellowship 

Si.  Scholarship  Program,  34237 
Russian  Federation;  radiation  health  effects 

studies.  33059 
Savannah  Kiver  Site,  history,  12818 
Steel  induslr.  research,  development,  and 
demonstration  projects.  5621 
Inventions.  Government-owned,  availability  for 

licensing,  249(X) 
Meetings 

Environmental  Management  .Advisory  Board. 

13373 
Environmental  Management  Site-Spccific 
Advisory  Board — 
Femald  Site.  8936.  23232.  34705 
Hanford  Site.  2361,  33848 
Idaho  National  Enginecnng  and 

Environmental  Laboratory.  10547.  26297 
Kinland  Area  Office  (Sandia).  5622.  10546, 

16795.  24900.  32100 
Los  Alamos  National  Laboratory.  5964.  8936. 

14406.  18767.  24440.  34704 
Monticeilo  Site.  6961.  7220.  14407.  23232 
Nevada  Test  Site.  1878.  7762.  14126 
Oak  Ridge  Reservation,  3667,  5622.  14126, 

18102,  26297 
Paducah  Gaseous  Diffusion  Plant,  KY.  6961. 

9418.  16796,  24901.  32101.  34705 
Pantex  Plant.  TX.  1878.  7220.  12159,  18103. 

26495 
Rocky  Flats.  4747.  9417,  14407.  23233. 

29131.  34704 
Savannah  River  Site.  1443.  9418.  23233. 
33848 
High  Energy  Physics  Advisory  Panel.  5964 
International  Energy  Agency  Industry  Advisory 

Board.  2593! 
Metal  Casting  Industnal  .Advisory  Board.  7220 
National  Coal  Council.  18767,  23234 
National  Coal  Council  et  al,.  4990 
National  Electric  and  Magnetic  Fields  .Advisory 

Committee.  1910'' 
Secretary  of  Energy  Advisory  Board.  4990. 
1 1 1 62.  27726.'  34705 
Multi-.Agcncy  Radiation  Survey  and  Site 

Investigation  Manual,  draft  availabilitv,  ''36 
Mulli-Purpose  Pilot  Plant  Campus.  Savannah 

River  Site.  SC.  expressions  of  interest.  13602 
Natural  gas  exportation  and  importation 
El  Paso  Gas  Marketing  Co.  et  al.,  27239 
Energy  Source,  Inc..  et  al.,  14674 
Enron  Capital  &  Trade  Resources  Corp  ,  14675 
Indeck  Os*cgo  LP.  et  al.,  14127 
North  Amencan  Resources  Co,  et  al.  14128 
PanEnergy  Trading  and  Market  Sen.  ices, 

LLC.  18103 
Phillips  Alaska  Natural  Gas  Corp,  et  al,.  9758 
Riata  Resources  Ltd.  et  al  ,  27240 
Stone  Consolidation  Corp.,  14675 
United  Slates  Gypsum  Co..  2724! 
Patent  licenses,  non-exclusive,  exclusive,  or 
partially  exclusive 
Remote  Tools.  Inc.  30845 
Powerpiant  and  industrial  fuel  use,  new  electric 
powerplant  ^oal  capability 
Self  cenification  tailings  - 

Pasadena  Cogeneration  LP  .  12624 
Pnvacy  Act 

Systems  of  records,  44<.^8.  34238 
Public  L'tility  Regulatory  Policies  Act 

Gas  and  electric  utilities  covered  in  19'J''.  list. 
1262*^ 
Radiological  condiluin  certification 

Energy  Technology  Engineering  Center,  C.A. 
i  1419.   16144,  16796 


General  Motors  Site.  Ml.  4273 
Records  of  decision 
Hanford  Site.  WA— 

Tank  waste  remediation  system.  8693 
Pantex  Plant.  T.X.  et  al,— 

Weapons -usable  fissile  maienals,  storage  and 
disposition.  3014 
Uranium  mill  tailings  remedial  action  ground 

water  project.  2291' 
Windsor.  CT,  SIC  prototype  defuelcd  reactor 
plant,  disposal.  741 
Repons.  availability,  etc 

Environmental  Management  Advisory  Board — 
Formerly  utilized  sites  remedial  action 
program  stakeholder  process.  +.  651' 
Pnvatization  Working  Group — 

Harnessing  the  market,  opportuniiies  and 
challenges  of  privatization, 
recommendations  and  comments  request, 
12819 
Spent  fuel  nonproliferauon  study,  chemical 
separation  of  alummum-based  research 
reactor  spent  nuclear  fuel  at  Savannah  River 
Site   comment  request.  20001 
Strategic  Petroleum  Reserve,  policy  statement. 

comment  request.  23437.  30574 
Unfunded  Mandates  Reform  .Act. 

intergovemmenial  consultation,  policy 
statement.  12820 
Uranium  Enrichment  Decontamination  and 
Decommissioning  Fund  il99''  FY} 
Active  uranium  and  thorium  processing  sites, 
reimbursement  claims  acceptance  and  funds 
availability.  65 P 
Applicanons.  hearings   detcrmirujnom.  etc.: 
Coastal  Gas  Marketing  Co  .  35165 
Koch  Energy  Trading.  Inc  .  et  al  .  35165 

Energy  Efficiency  and  Renewable 
Energy  Office 

RULES 

Consumer  products,  energy  conservation  program 
Fluorescent  and  incandescent  iamps.  test 

procedures.  29222 
Furnaces  boilers,  vented  home  heating 

equipment,  and  pool  heaters,  test 

procedures.  26140 
Refngerators.  refrigerator  freezers,  and  freezers. 

23102 
Consumer  products,  energy  consumption  program: 
Fluorescent  and  incandescent  lamps,  test 

procedures.  3506' 
Energy  conservation 

State  Energy  Conservation  Program  iSECP'  and 

Institutional  Conservation  Program  ilCP); 

consolidation.  Federal  regulator)  rclorm. 

26"'24 

PROPOSED  RULES 

Consumer  products,  energy  conservation  program 
Energy  efficiency  standards  for  appliances; 
manufacturer  impacts  analysis  public 
workshop.  81S9 
Fluorescent  lamp  ballasts,  revised  life  cycle  cost 
and  enginecnng  analysis,  public  workshop, 
5782 
Plumbing  product--  and  a-sidcntial  appliances — 
Test  prtxedurc-  and  cemllc.ition 
requirements.  7S.'4,  1,'S42 
Refngerators  and  rcfngeralor  freezers. 

externally  vented,  test  procedures.  16739 
Residential  water  heater  test  procedures;  public 

workshop,  4202.  31524    - 
RiKim  dir  conditioners.  4200 
Energv  conservation 

Ncu  Federal  residential  buildings,  energy 
effii,icncv  L.xJc.  24|^4 


Private  and  local  govennnait  flecLs;  alternative 
fueled  vehicle  acquisition  requirements, 

v.i'hdrav.n.  19701 

Renew  aMe  energy  production  incentive 
program.  3 1524 

Energy  efficiency  program  for  certain  com.mercial 
and  industrial  equipment. 

Electric  motors,  test  procedure^,  labeling.  ar>d 
certification  requirementi,  6888 

NOTICES 

Committees,  establishment,  renewal,  termination, 
etc 

National  Elecinc  and  Magr>etic  Field  Advisorv 
Committee.  26298 

Consumer  product  lest  procedures,  waiver 
pennons 

CFVf  Maicstic  Inc  ,  742,  10547 

Fireplace  Manufacturers  Irx;,.  19742,  •4443 

HEATN-GLO  Fireplace  Produ.Ls.  Inc  ,  27727 

Hunter  Energy  &.  Techrwlogy  Inc  ,  42'4.  14408 

S'ordvnc,  146~6 

Rheem  .Manufactunng  Co  .  16146.  34048 

Wolf  Steel  Ltd  .  4-4",  14409 

Environmeniai  ■■latements.  availability ,  etc.: 

Energy  ccKiscrvation  standards — 

Refngerators.  refngerator  freezers   and 
treezers.  23!  17 

Grants  and  cooperative  agreements,  availability, 
etc 

National  industnal  compc'iuveriess  through 
ericrgv,  environment.  arxJ  economics 
progra.m.  1  56'0 

Slate  energy  program  special  projects,  20161 
Meetings 

Appliance  Energy  EfficierKy  Standards 

AoMsory  Committee.  28456 

Sutc  Encrgv   -'•.dvisorv  Board.  16147 

Energy  Information  .Administration 

NOTICES 

.Agency  info  "lation  lolicclion  actiwlic- 

Proposed  collecuon,  commeni  request   3030. 
7442.8704.  11162.  14128.  .'084*    •:682. 
35166 
]       Submission  for  OMB  rewcvi    torr.men;  rrquesi. 
3031.  7443.  22916.  30574 

Agency  information  disseminauon  activities: 
I  dissemination  by  diskette  discontinuance. 

I  comment  request.  30847 

Meetings: 

Amencan  Sutistical  Association  Committee  on 

I  Energv  Statistics,  13374 

I 
Energy  Research  Office 

1  NOTICES 

Committees,  establishment,  renewal,  termination. 
I  etc, 

I        Basic  Energv  Scicni.ev  Advisory  Committee, 

2143 
I       High  Energy  Physics  Advisors  Panel   2143 
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GranLs  and  ^oopcralise  acrt-cinents,  availability. 
etc 
Financial  assistarcc  programs — 
Advance  J  compuutionai  testing  and 

simulation  sol'twaie  aciivmcs.  22917 
Atmosphenc  chemisLP.  program.  12626 
Aimosphenc  radiation  measurement  program, 

?884 
Biotcchnoiogical  investigations/ocean  margins 

program.  8224 
Climate  change  prediction  program.  28686 
Excellence  tor  laser  applications  in  medicine 

centers.  14894 
Fusion  energy  contlncmeni  systems 

innovations.  108.^0 
Global  climate  change  integrated  assessment 

research  program.  6230 
Human  genome  program,  ethical,  legal,  and 

social  implications   <J4I9 
Microbial  genome  program,  "443 
Meetings 
Basic  F.nergv  Sciences  Advisorv  Committee, 

4749 
DOENSF  Nuclear  Science  .^dvisory 

Committee.  "7221 
Fusion  Energy  Sciences  .Advisoo  Committee, 

14129  " 
Health  and  tnvironmcnia!  Research  Advisory 

Committee.  26495 
High  Energy  Physics  Advisory  Panel.  28688 

Engineers  Corps 

RILES 

.A.rTny  Department  penmiLs  pr^acessing,  editorial 

changes.  26229 
Danger  zones  and  restricted  areas: 

Persons  subject  to  restrictions;  clanfication, 
17550 
Correction,  24034 
Sea  Gin.  NJ.  National  Guard  Training  Center, 
9968 
Nationwide  permit  program: 
Obsolete  matcnals  removed,  6877 

PROPOSED  Rl  LF^ 

Navigation  regulations 

Red  River  Waterway.  L.-\,  et  al.,  9996 
Water  resource  development  projects,  public  use; 
shoreline  use  permiLs.  18307 

NOTICES 

Base  realignment  and  closure 
Surplus  Federal  propeny — 

Recreation  Center  No.  2;  Fayetleville,  NC. 

1 026O 
Sierra  Army  Depot.  Herlong,  CA.  737 
Columbia  River  System  Operation  Review;  system 

operation  strategy  selection,  13368 
Environmental  sUtemenLs.  availability,  etc.: 
.Arthur  KilLHowland  Hook  navigation  channel, 
NY  and  .NJ.  dcepenmg;  limited 
reevaluation  study.  11418 
Assateague  Island  and  Ocean  City,  MD; 
restoration  and  vicinity  water  resources 
study.  26''83 
Baltimore  Harbor  and  anchorages.  MD  and  VA; 

project  feasibility  study,  3666 
CherT>  Creek  Dam,  CO;  safety  evaluauon.  7761 
Chicago.  Cook  C  ounty.  IL.  confined  disposal 

facility,  18334 
F.astem  Arkansa.s  Region  Comprehensive  Study, 
Grand  Praine  Area  Demonstration  Project; 
general  reevaluaiion,  13369 
Impenal  Bea>.h.  C.A.  shore  protection  study, 

19558 
Kill  Van  Kull  and  Newark  Bay  navigation 
channels    NY  and  .NJ;  dcepenmg,  limited 
reevaluation  study,  1 1419 
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Middlesex  County  et  al.,  NJ;  Green  Brook  flood 

control  project,  738 
New  Castle  County,  DE;  White  Clay  Crock 

water  supply  project,  6516 
Ocean  County,  NJ;  storm  damage  reduction  and 
beach  erosion  control  project  between 
Bamegat  Inlet  and  Little  Egg  Inlet.  19559 
Pima  County,  AZ;  Tucson  drainage  area 

feasibility  study,  24437 
Seven  Oaks  Dam,  CA;  water  conser\ation 

feasibility  study,  17180 
St.  Johns  Bayou  and  New  Madrid  Floodwav 

Basins.  MO,  18335 
Upper  North  Branch  Potomac  River,  MD  and 
WV;  environmental  restoration  feasibility 
study,  1 41 20 
Wister  Lake,  OK;  operation  and  maintenance 
program,  12622 
Environmental  statements;  notice  of  intent: 
Base  realignment  and  closure — 

Sierra  Army  Depot,  CA,  28007 
Black  Hawk,  CO;  water  supply  project,  I5I65 
Central  and  Southern  Rorida  Project;  Indian 
River  Lagoon  restoration  feasibilitv  studv. 
32589 
Dade  County,  PL  erosion  control  and  hurricane 
protection  project;  Sunny  Isles 
modification,  3012,  16563 
Daniel  Island  Terminal,  Charleston.  SC.  28007 
Duval  County,  FL;  Jacksonville  Harbor 

Navigation  Channel  improvements  project. 
24437 
Empire  Ltd.,  Wood-Ridge,  NJ,  Meadowlands 

Mills  project.  14«92 
Grand  Haven  Harbor,  Ml;  long-term  dredged 
material  management  alternatives,  6226 
Gulf  Intracoastal  Waterway,  LA,  Bayou  Sorrel 
Lock  replacement;  feasibility  study,  4268 
Howard  County,  MD;  Deep  Run  and  fiber- 
Hudson  water  resources  feasibility  study, 
5802 
Mississippi  River  and  tnbuianes  project; 
consUTiction  of  main  stem  Mississippi 
River  levees  between  Cape  Girardeau.  MO. 
and  Head  of  Passes.  LA,  16143 
Montgomery  Co.  MD,  Anacostia  River  and 

tnbutaries;  feasibility  study,  4268 
Norco  Bluffs,  CA;  stabilization  of  bluff  toe, 

29719 
Savannah  Harbor  Navigation  Project,  Chatham 

County,  GA  and  Jasper  County.  SC.  34697 
Upper  North  Branch  Potomac  River,  MD  and 
WV;  environmental  restoration  feasibility 
study,  5803 
Humboldt  Harbor  and  Bay,  CA;  deepening  project; 

ordinance  establishing  general  tariff,  34697 
Land  and  jurisdiction  transfers,  etc.: 
Joliet  Army  Ammunition  Plant,  IL,  land 

transferred  to  Agriculture  Department  for 
.Midewin  National  Tallgrass  Praine,  10830 
Meetings: 

Baltimore  Harbor,  MD;  anchorages  and 
channels  feasibility  study  and 
environmental  impact  statement 
information,  6516 
Chief  of  Engineers  Environmental  Advisory 

Board.  17789 
Coasul  Engineenng  Research  Board.  24089, 

29720 
Inland  Waterways  Users  Board.  15666 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Concrete  armor  unit  to  protect  coastal  and 

hydraulic  structures  and  shorelines.  1738, 
10261 
CORE  LOC  Africa  (Pty),  Ltd..  29720 


Medic -Cam.  29721 

Rousting  high  vacuum  mercury  seal,  etc.,  1738 

Sogelrcg-Sogrcah  (concrete  armor  unit  to 

protect  coastal  and  hydraulic  structures  and 
shorelines),  16143,  27594 
Regulatory  guidance  letters,  31492 

Dcep-npping  activities  in  wetlands,  2139 
Water  resource  development  projects: 

Deauthoruation  lists.  3271 
Wetland  functions,  hydrogeomorphic  approach  to 
assessing.  .National  action  plan.  33607 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 

Policy  support  contractors  performance  of 

response  action  work;  ineligibility,  5347 
Section  numbering  redesignated  to  parallel 

corresponding  F.AR  sections  numbenng  and 
other  administrative  changes,  33571 
Air  pollutants,  hazardous;  national  emission 
standards 
Chromium  emissions  from  hard  and  decorative 
chromium  electroplating  and  anodizing 
tiinks.  4463 
Gasoline  distnbution;  gasoline  tenninals  and 

pipeline  breakout  stations  (Stage  1).  9087 
Petroleum  refinery  sources,  new  and  existing. 

7937 
Polymer  and  resin  production  facilities  (Group 

IV).  1835.  30993 
Polymers  and  resms  I  rule;  test  methods,  12546 
Secondary  lead  smelters,  new  and  existing, 

32209 
Synthetic  organic  chemical  manufactunng 
industry  and  other  processes  subject  to 
equipment  leaks  negotiated  regulation, 
2722 
Wood  furniture  manufactunng  operations — 
Correction,  30257 

Wood  furniture  component  definition,  31361 
Air  pollution,  standards  of  performance  for  new 
stationary  sources: 
.Municipal  waste  combustors — 

Central  Wayne  Energy  Recoverv,  LP.,  MI. 
4463 
.NonmeUillic  mineral  processing  plants,  31351 
Phosphate  fertilizer  industry,  granular  triple 
superphosphate  storage  facilities,  18277 
Air  pollution  control,  aircraft  and  aircraft  engines: 
Commercial  aircraft  gas  turbine  engines  with 
rated  thrust  greater  than  26  7  kilonewtons 
(kN).  exhaust  emission  standards.  25356 
.Air  pollution  control,  new  motor  vehicles  and 
engines 
Gasoline  spark  ignition  and  diesel  compression- 
ignition  marine  engines;  emission 
standards;  correction,  20066 
Gasoline  spark  ignition  marine  engines; 

emission  requirements,  15806 
Light-duty  vehicles  and  trucks- 
Durability  testing  procedures  and  allowable 
maintenance,  indefinite  extension, 
withdrawn.  11082 
Low  emission  vehicle  program,  light-duty 
vehicles,  voluntary  suindards.  31192 
.Air  programs: 

Ambient  air  quality  standards,  national  — 
Alabama  el  al,,  ozone  monitoring  season 
modification,  6728 
Ambient  air  quality  surveillance,  ozone 
monitoring  season  modification  for 
Connecticut.  Maine,  Massachusetts.  New 
Hampshire.  Rhode  Island,  and  VennonI, 
18523 
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Fuels  and  fuel  additives — 

Atypical  additives  and  biodiescl  fuels, 
specified  deadlines  extension,  and 
reformulated  gasoline  complex  model. 
survey  precision  requirements 
modification.  12.''72 
Deposit  control  (detergent)  gasoline  additives, 
certification  standards,  reporting  and 
recordkeeping  requirements,  23362 
Motor  vehicle  registration  and  manufacturer 
testing  and  applicability  to  blenders  of 
deposit  control  gasoline  additives.  12564 
Phoenix,  AZ  moderate  ozone  nonatiamment 
area;  reformulated  gasoline  program 
extension.  7164.  16082.  30260^ 
Reformulated  gasoline  and  anti-dumping 
programs,  individual  refinery  baseline 
adjustments.  9872 
Reformulated  gasoline  standards;  nitrogen 
oxides,  petition  denied.  11346 
Stratosphenc  ozone  protection — 

Ozone  depleting  substances,  substitutes  list. 

10700.  30275 
Refngerant  recycling,  CFR  correction.  2310 
Air  programs;  Slate  aulhonty  delegations; 
California,  19679 
Iowa  et  al  .  32033 
Air  quality  implementation  plans 

Preparation,  adoption,  and  submittal — 

State  capture  efficiency  ozone  testing,  32500 
Air  quality  implementation  plans,  approval  and 
promulgation;  vanous  Slates 
Alabama.  30991 
Alaska.  6129.  27199 
Amencan  Samoa  el  al  .  34641 
Arizona.  12544.  31734 

California.  1150.  1187.  2597,  3215.  3220.  8171. 
14639,  17083.  18710,  23365,  24574. 
32687.  32691 
Colorado.  2305.  2585.  2910.  44.^9.  10690, 

13332,  18716,  24552 
Connecticut.  14327 

Delaware.  11329.  26399.  27195.  27198 
Distnct  of  Columbia.  29668 
Distnct  of  Columbia  el  al.,  19676 
Flonda,  2587 
Illinois,  2916.  6126.  61627,  1132^.  16''04, 

23534,  31341.  32694 
Indiana.  2591.  2593.  3216 
18521.  19055,  24815. 
Kansa^.  11769 
Kentucky.  2915.  28634 
Louisiana.  648.  9080.  24036 
Maine.  9081 
Maryland,  8380.  34405 
Matenals  incorporated  by  rcferen 

revision.  27968 
Michigan.  24341 

Minnesota.  17081,  19674.  30760 
Missoun.  9970.  26395.  26405 
Nebraska.  13329 
New  Hampshire.  17087 
New  Jersey.  2581.  3804.  24035.  26401.  26854, 

35100 
New  Mexico.  14332.  28806 
North  Dakota.  6619,  19224.  20066 
Ohio.  646.  8170.  X'83,  18520,  26.^96.  2X634. 

32204 
Oklahoma.  26393 
Oregon.  8385.  10455.  10457.  1.S751.  18047. 

27204.  32207.  3354K 
Pennsylvania,  4004.  4167,  8623.  11079.  19047, 
19049.  19050.  24826.  27201.  30250. 
M  '^43.  31732,  31738 
Pueri.i  Kico.  3211.  6619 
Kh.Kk-  Mand,  18712 


7157.  15844.  17095. 
28349,  30253.  34406 


29072 


lormal 


South  Carolina.  32537 

Tennessee.  6724.  7160.  14326.  18046,  29299, 

32688 
Texas.  7163.  27964.  28344,  29297 
L'tah.  17093.  24824,  3n49 
Vermont.  17084 
Virginia.  11332,  11337,  23139,  26^45.  32204, 

33999.  34408 
Washington.  3800.  8624.  13331.  23363.  2^204 
Air  quality  planning  purposes,  designation  ot 
areas 
California.  2597 
Colorado.  10690.  13332.  24552 
Indiana.  18521 
Kentucky.  28634 
Louisiana.  648.  24036 
.Maine.  9081.  18526.  24038 
Maine  et  al  .  14641 
Minnesota.  26230 
Ohio,  10463.  28634 
Oregon.  1045''.  15"51.  27204 
Pennsylvania.  8389.  24826 
Texas.  30270.  34504 
Virginia.  11337.  23139.  34408 
Washington.  2^204 
.Antarcuca.  enMronmcnial  impact  assessment  of 

nongovemmenial  activities.  23538 
Civil  monetary  penalties,  inflation  adiuslment, 

correction.  13514 
Clean  Air  Act: 

.Acid  rain  program — 

Early  reduction  credits;  phase  II.  34148 
Nitrogen  oxides  emission  reduction  program. 
3463.  32038 
Enhanced  monitonng  program  compliance 
assurance  monitonng.  credible  evidence 
revisions.  8314 
Federal  air  toxics  program  delegation 
approvals — 
Indiana.  15404.  30995 
Wisconsin.  15402 
Sufte  operating  permits  prtigrams — 
California.  8878 
Connecticut.  13830 
Maine.  7939 
Michigan.  1387.  33010 
Virginia.  31516 
Dnnking  water 

National  pnmarv  dnnking  u.a!cr  regulations-- 
Radionuclides.  maximum  contaminant  levels, 
analytical  meihixls.  10168 
Federal  debt  collection 

Civil  monetary  penalties,  intlauon  adjustment. 
35038 
Hazardous  waste 

Hazardous  waste  managemcnl  system 

Testing  and  monitonng  activities,  32452 
Idenlificalion  and  listing — 
Carbamate  chemicals  production.  32974 
Exclusions.  1678.  7684.  8632 
Military  munitions,  chemical  and 

conventional;  hazardous  waste  transport 
on  nght  of-ways  on  contiguous 
properties.  6622 
Land  disposal  restrictions^ 

Decharaclen/cd  wastewaters,  carbamate 
wastes,  and  spent  potiincrs  (Phase  Mil. 
1992.  7502 
V^ixxl  prcserMng  vkasu-s  trc.ument  standards; 
paperwork  reduction  .mil  streamlining, 
etc.  (Pha,se  IV).  2.-^9yx 
Slate  underground  storage  lank  program 
approvals-- 
Alabama,  3611,3613 
Mississippi.  28364 
Hazardous  waste  program  aulhonz.alions: 
Anzona,  10464.  1.3540 


Flonda.  15407 
Maine.  '4007 
Missoun.  29301 
Oklahoma.  12100 
Utah.  27501 
Organization,  functions,  and  authoriiv  delegations 
Address  changes,  technical  amendments,  1832 
Pesticide  programs 

.\nl  or  roach  insecticide  ban  suiions.  child 

resistant  packaging  requirements. 

exemption  from  adult  ponion  of  testing 

specifications.  32223 
Pesticides,  tolerances  in  food,  animal  feeds,  and 
rau  agricultural  commodities 
.Aminoelhoxv vinylglycine.  24835 
Avermectin  Bl  and  delta-8.9isomer.  13833 
Azoxystrobm.  32230 
Bacillus  thunngiensis  subspecies  kurslaki 

Cn-IA(C).  etc..  17720 
Bcnoxacor.  7941 
Beniazon.  33563 
Bifcnthnn.  6486.  309% 
Bromoxynil.  33019 
Carbon  disulfide.  26946 
Carhoxin.  4911 
Clofencet.  9979 
Clomazone.  24040 
Clopyrahd.  11360.  18528.  26949 
C)j:lanilide.  28350.  34182 
C«luthnn.  25518 
Cvrtioxanil.  26407 
Dimclhomorph.  26412 
Emamectin  bcnzoate.  26941 
Fenoxycarb.  201  1  1 
Glufosinatc  ammonium.  5333.  9093 
Glyphosalc.  17'^23 
Hexaconazole.  31190 
Imazamox.  29669 
Imazapyr.  17096 
Imidaclopnd.  12953,  20117 
Kaolin.  19683 
Metolachlor.  33012 
Myclobutanil.  1284,  177.^0 
Norflura7on.  17742 
Opuntia  lindheimcn  (pnckly  pear  cactus),  etc., 

iplant  extracts).  24839 
Oxylluorlen.  20104 
Paraquat.  24045 
Pelargonic  acid.  28361 
PcnJimcthalin.  28355 

Phosphinothricin  acety  llransfera.sc.  etc..  17717 
Propanuxarb  hydroch'londc.  15615.  26960 
P'opicon.izole.  17710.  32224 

Correction.  24045 
Pyndaben.  26954 
Sethoxydim.  17735 
Spinosad,  8626 
Sulfenirazone.  10703 
Tebuconazole.  33550 
Tebufenozide.  9984.  13337 
Terbacil.  33557 
Thiazopyr.  9974 

Tolerance  processing  fees  increase.  25524 
Zinc  phosphide.  1288.  7679 
Reporting  and  recordkeeping  requirements.  16492. 

35099 
Solid  wastes 

Beverage  containers  and  resource  recovery 

facilities,  mangement  guidelines — 
Federal  regulatory  reform.  24051 
Supcrtund  program 

National  oil  and  hazardous  subslaiKCs 

contingency  plan — 
Involentary  acquisition  of  property  by 

Government.  34602 
National  pnonlies  list  update.  9370,9371, 
1400'«.  15411.  15572.  16706,  16707, 
20123 
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Tome  ctx-mi^al  relcj^c  rcponmt:.  community 
nghl  to  knov. 
Metal  mining,  coal  mining,  etc.;  industry 
group  list  .iddilions.  r^'SM 
T<m^  suhsunccs 

Bioteehnologv  mii.rohijl  prcxJucts.  review  of 
ric\i.  rnicr«irg,inisms  before  introduction 
into  commerce,  noiificauon  procedures, 
17910 
Significant  nc*  uses  - 

Aliphatic  polyisocyanates,  etc.;  correction. 

27694 
Aliphatic  polyisocyanates,  etc.;  withdrawn, 

'4414 
BuiandmiJe,  2,2'-(.'^'dichloro(l,r-biphenyl]- 
4.4   divl)bisazobis  N-2.3-dihydro-2-oxo- 
IH  bcn\imdazol-5-yl)-3-oxo;  withdrawn, 
3441? 
Substituted  cvclohoxyldiamino  ethyl  esters, 

5157 
Substituted  phenol;  withdrawn,  34414 
Testing  requirements — 

2.'.5  h  letTJchloro  2,5-cyclohexadiene-l,4- 
dlone,  etc..  35103 
Phenol.  2607.  28368 
Water  pollution,  effluent  guidelines  for  point 
source  categones: 
Oil  and  gas  extraction.  1681 
Water  pollution  control.- 
Clean  VVaier  .Act 

Poiluunt  analysis  test  procedures;  alternate 
test  pr(vedurcs  approval  application; 
administrative  responsibilities  transfer. 

Great  Lakes  Svstcm.  Aaier  quality  guidance^ 
Polychionnalcd  biphenvis  iK'Bs)  cntena  for 

human  health  and  Aildlil'e,  11724 
Water  programs 

Pollutanis  anaKsis  ic-i  pr. ».l\Iu:os,  guidelines — 
Metals.  CFR  .orreaion.  l-s:; 

PROPOSKD  Rl  I  KS 

Acquisition  regulations 

Profit  or  fee  calculations,  27712 
Air  pollutants,  hazardous;  national  emission 
standards 
Flexible  polyurethane  toam  manufacturing 

facilities,  correction.  5074 
Cjd.soline  disLnbuiion,  gasoline  terminals  and 

pipeline  breakout  stations  (Stage  I).  9140 
Hazardous  air  pollutant^  l--^'..  additions  and 
deletions 
Research  and  development  facilities,  25877, 
}  1 776 
Mineral  wool  production,  25370 
Nonroad  pha.se  2  small  spark-ignition  engines; 

sUiemenLs  of  pnnciples,  14740 
Pclroieum  refiner,  sources,  ne*  and  existing, 

PhdrmateuticaN  pr-xJuclion,  15754,  27707 
Polvmcr  and  resin  protluciion  facilities  (Group 

1..  l>s6'J 
PoKmer  and  rcsin  pnxluclion  facilities  (Group 

IV  I,  i'<^9.  ilO'fS 
Se^orxiap.  lead  smeltei 

':;6<s 
Wxx]  lumiJure  runatacturing  operations;  wood 

furniture  .oniponent  det'inition,  31405 
W(x)l  fiberglass  manufactunng  facilities,  15228 
Air  pollution,  standards  of  performance  for  new 
Ntationar>  xjurces 
Phosphate  'ertili/er  industr..  granular  triple 

superphosphate  storage  fasililies.  IKIOH 
Sc*age  sjjdgc  .n,  inerators,  1»6« 
Air  pollution  .ontr"i 

O/one  rran^p.>r  C  .-ir xission.  low  emission 

vehitlo  pr,H;rj;r  ;  ir  .Norlhed-st  Ozone 

Transpon  Region.  1420 


20 


new  and  existing. 


Air  pollution  control;  aircraft  and  aircraft  engines: 
Commercial  aircraft  gas  turbine  engines  with 
rated  thrust  greater  than  26.7  kilonewtons 
(kN);  exhaust  emission  standards.  25368 
Air  pollution  control,  new  motor  vehicles  and 
engirKs: 
Heavy-duty  engines — 

Nonroad  diesel  engines.  200 
Light-duty  vehicles  and  trucks- 
Durability  testing  procedures  and  allowable 

maintenance;  indefinite  extension.  11138 
Onboard  diagnostics  requirements.  28932 
.Motorcycles  (1997  and  later  model  years);  3- 
wheeled  vehicles  weighing  up  to  1749 
pounds  included  in  regulatory  definition. 
30291 
Air  programs: 

Accidental  release  prevention — 
Regulated  substances  and  thresholds  list; 
modifications.  27992 
Ambient  air  quality  standards,  national — 
Ozone  and  particulate  matter;  Federal 
Reference  Method  hardware  and  or 
method  changes.  7977 
Ozone  and  particulate  matter,  etc.,  7743 
Particulate  matter;  reference  and  equivalent 

surveillance  methods,  2068 
Sulfur  oxides  (sulfur  dioxide).  210 
Volatile  organic  compounds  definition; 
exclusion  of  16  compounds.  12583 
Ambient  air  quality  surveillance;  ozone 
monitoring  season  modification  for 
Connecticut,  Maine.  Massachusetts.  New 
Hampshire.  Rhode  Island,  and  Vermont, 
18557 
Clean  Air  Act — 

Special  exemptions;  Guam,  351 13 
Fuels  and  fuel  additives — 
California  gasoline  refiners,  importers,  and 
oxygenate  blenders;  enforcement 
exemptions,  18696 
Gasoline  produced  by  foreign  refiners; 

baseline  requirements;  hearing,  24776, 
25879 
Oxygenated  gasoline  program  reformulated 
gasoline  category  elimination  from 
reformulated  gasoline  regulations.  12586 
Phoenix.  AZ  moderate  ozone  nonattainment 
area;  reformulated  gasoline  program 
extension;  public  hearing.  7197.  1 1405 
Reformulated  and  conventional  gasoline; 
phase  II  opt  out  procedures.  15077. 
17771 
Locomotives  and  locomotive  engines — 
Emission  standards;  hearing.  18557 
Reduction  of  nitrogen  oxides  emissions, 
oxides,  etc.;  standards.  6366.  1 1 141 
Outer  Continental  Shelf  air  regulations — 

Flonda;  consistency  update.  23422 
Project  XL  program;  site  specific  projects — 
.Merck  &  Co..  Inc.,  Stonewall  Plant.  15304 
Stratospheric  ozone  protection — 
Significant  new  allemauves  policy  program. 
27874 
Air  programs;  State  authority  delegations; 

Oregon.  2074 
Air  quality  implementation  plans: 

Preparation,  adoption,  and  submittal — 
Sulfur  oxide  (sulfur  dioxide)  emissions 
reduction.  13356 
Air  quality  implementation  plans;  approval  and 
promulgation;  vanous  States: 
Alabama.  23421.  31037 
Alaska.  6160 

Anzona.  12586.  31025.  31775 
California.  2636.  3252.  3253.  8205.  9138. 
14659.  18071.  18730.  19659.  23420, 
24632.  26460,  32714 


Colorado.  2634,  4514.  13359 

Connecticut,  14381 

Delaware,  5357,  5361,  11394 

District  of  Columbia,  19719,  29682 

Flonda,  26^4 

Illinois,  2987,  61  sg.  11394.  16746.  31387, 

32714 
Indiana,  2635,  3253,  7193,  12137,  15867. 
18556,  19087.  24886.  30290.  34418 
Kansas.  13849 
Kentucky,  2984.  28650 
Louisiana.  5555.  31388 
Maine,  9140 

Maryland,  8412,  19719,  30818.  30821 
Massachusetts,  4505 
Michigan.  13357.  14843,  32058 
Minnesota,  17136,  19719 
Missouri,  10000.  10001,  10002.  13846.  26460 
New  Hampshire,  17137 
New  Jersey.  2633,  2984,  17766.  23410 
New  Mexico.  14382 
North  Dakota,  19246 
Ohio,  695,  7194,  8413,  18556,  26463,  28650. 

32257 
Oklahoma,  26459 

Oregon.  8413,  10498,  10500,  10501,  31398 
PennsyUama,  3254,  10497,  11131,  19085, 

19086,  24060,  30290.  31775,  31776 
South  Carolina,  32559 
Tennessee,  6750,  7194.  14381,  18070,  29318, 

32713 
Texas.  29317 

Utah,  17137,  24887,  28396 
Vermont,  1 7572 

Virginia,  11395,  11405,  23196,  32258 
Washington,  8671,  10501,  13357.  23420.  31394 
Wisconsin,  24380,  32055 
Air  quality  planning  purposes;  designation  of 
areas 
Alabama.  23421 
California.  2636 
Colorado.  13359 
Indiana.  12137.  18566 
Kentucky,  28650 
Louisiana,  5555 
Maine,  9140,  18557,  24065 
Maine  et  al.,  14660 
Minnesota.  26266 
Nevada.  34419 
Ohio,  7194,  28650 
Oregon.  10500,  10501,  31398 
Pennsylvania.  8414 
Texas!  30291 
Utah,  28396 
Virginia,  1  1405,  23196 
Washington.  10501.  31394 
Clean  .Air  .Act. 

Acid  ram  program — 

Continuous  emission  monitoring,  excess 

emissions,  etc..  rules  streamlining.  5370 
Eiariy  reduction  credits.  34039 
Enhanced  moniionng  program;  compliance 
assurance  monitoring,  credible  evidence 
revisions 
Document  availability.  20147 
Federal  air  toxics  program  delceation 
approvals- 
Indiana.  15453 
Wisconsin,  15452 
F-ederal  and  State  operating  permits  programs; 
draft  rules  and  accompanying  information 
availability,  3(J289 
Federal  operating  permits  program,  Indian 
country  p<ilicy.  1  ^748 
Hearing  cancelled.  19087 
Fuel  and  fuel  additives,  rctormulalcd  and 
converitional  gasoline,  15074 
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Industnal  Combustion  Coordinated  Rulemaking 
Advisory  Committee — 
Meetmgs.  34417 
Prevention  of  significant  detenoration  of  air 
quality  (PSD)  program — 
Non-Federal  Class  I  areas;  permit  review 
procedures,  public  workshops,  27158, 
33786 
Special  exemptions — 

Virgin  Islands,  31546 
State  operating  permits  programs — 
Arizona,  16124 
Maine.  7978 
Virginia,  12778 
Drinking  water 

National  primary  dnnking  water  regulations — 
Radionuclides;  maximum  contaminant  levels, 

analytical  methods,  10175 
Radon-222,  stakeholders  meeting.  2799! 
Hazardous  waste; 
Characiensuc  metal  wastes;  treatment  standards 

(Phase  IV).  dau  availability.  16753 
Hazardous  waste  combustors.  maximum 
achievable  control  technologies 
performance  standa-'ds.  960 
Identification  and  listing — 
Exclusions,  19087 
Petroleum  refining  process  wastes,  land 

disposal  restrictions  for  newly  hazardous 
wastes.  16747.  28650 
Land  disposal  rcstnctions — 

Charactenstic  metal  wastes,  treatment 

standards  (Phase  I\!.  data  availability, 
10004 
Metal  wastes  and  mineral  processing  wastes 
treatment  standards,  etc   (Phase  IV), 
26041,31406 
State  underground  storage  tank  program 
approvals  — 
District  of  Columbia.  22898 
Hazardous  waste  program  authonzations; 

Michigan.  14848 
Pesticide  programs 

Antimicrobial  rule  development  and  docket 

establishment;  stakeholder  meeting.  11130 
Worker  protection  standards — 

Chemical-resistant  glo\e  requiremenLs. 
notification  to  Agriculture  Secretary, 
23426 
Pesticides,  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities 
(S)-hydroprenc  biochemical  pest  control  agent, 

30549 
Bromoxynil.  24065.  2''002 
Formic  acid  in  or  on  honey  and  beeswax.  5370 
Nucleic  acids.  27142 
Plant-pesticides.  27132 
Propargite.  6750 
Viral  coat  proteins,  2^149 
Radiation  protection  programs 

Spent  nuclear  fuel,  high  lc\cl  and  transuranic 
radioactive  wastes  management  and 
disposal,  waste  isolation  pilot  plant 
compliance — 
Compliance  critena  certification  application, 
notification  of  completeness.  2988. 
27996 
Semi  annual  agenda.  22296 
Sewage  sludge. 

State  sewage  sludcc  nianagenicnl  programs, 
strc.imhning,  I  1270 
Solid  wastes 

Hazardous  waste  combustors.  continuous 

emissions  monitonng  systems.  13776 
Hazardous  waste  combustors.  etc  .  maximum 
achievable  control  icchnologies 


performance  standards.  24212.  25877. 
30548 
Products  containng  recovered  matenals. 
comprehensive  procurement  guideline. 
18072 
Superfund  program: 

National  oil  and  hazardous  substances 
contingency  plan — 
Nauonal  pnonties  list  update.  5949.  5950. 
13568.  15594.  26463,  27998,  28407. 
30554,  33381.  33787.  33789,  35115 
Toxic  chemical  release  reporting:  community 
nght-to-know — 
.Additional  time  to  report.  28651 
Banum  compounds,  petition  denied.  366 
Chemical  use.  365 
Dioxin.  etc..  24887.  33791 
Polymenc  diphenylmethane  diisocyanate. 
'  10006 
Toxic  substances; 

Significant  new  uses — 

l-Aspartic  acid,  homopolymer  and 

am.monium  and  potassium  salLs,  etc.. 
3442! 
2-Propenoic  acid.  ''-oxabicyclo|4  i  Olhept- 

3ylmethyl  ester,  etc.  29684 
Acrylate  esters,  1305 
Acrylates  (genenci.  etc..  29688 
.Aliphatic  ester.  5196 
Alkenoic  acid,  tnsubstituted-benzyl 
disubslituted-phenyl  ester,  etc  . 
revocation.  6160 
Butanamide,  2.2'  |3'dichloroll.!  -biphenylj- 
4.4'-diyl)bisazobis  ,N-2.3-dihydro-2-oxo- 
lH-benximdazol-5-yl)-3-oxo.  34424 
Substituted  phenol.  3442'' 
Testing  requirements — 

Biphenyl.  etc..  9142.  14850,  29318 
Water  pollution,  effluent  guidelines  for  point 
source  categones 
Industrial  laundnes  industry,  public  meeting. 
3849 
Water  pollution  control 

Clean  Water  .Act  and  Safe  Drinking  W'atcr 
Act- 
Pollutant  analysis  test  procedures,  approsal 
process  streamlined,  guidelines,  14976. 
345^4 
Clean  Water  .Act — 

State  permuting  programs.  14846 
Great  Lakes  System,  water  quality  guidance — 

Mercury  permitting  strategy.  31025 
National  pollutant  discharge  elimination  system 
(NPDES.- 
Permitting  procedures,  clanfication  and 
streamlining.  14844 
Ocean  dumping,  site  designations — 

Mud  Dump  Site.  NJ  and  NY.  26267 
Water  quality  slandards-- 

Alaska.  arsenic  human  health  cntena. 

withdrawal.  27''0" 
Id.iho.  13567.  2.^004 
Water  programs. 

State  sewage  sludge  management  programs; 
streamlining.  I  1  2''0 

NOTICKS 

.Agency  information  collection  activities; 
Proposed  collection;  comment  request,  1750. 

3283,  4282.  5980.  6966,  7769,  8445,  8721- 

8725,  10039.  10557,  1.^611,  14904.  14905. 

15176,  17801.  18114,  18600,  22940, 

23445,  23446.  24442,  25189,  26303. 

26500.  29826.  .^0322,  .^0323.  33068. 

33860,  34060,  34258,  34744 
Submission  for  OMB  review,  comment  request. 

Mr^'^.  ^893,  5225.  5226.  5979,  5980.  6774. 


EPA 

6967. 

7774.  77-75.  11432.  12 

66.  13882. 

15476. 

16153. 

17807. 

17808. 

17809. 

20006. 

24914. 

27599. 

28466. 

28859. 

30324. 

31096. 

31596, 

31597. 

32110. 

33075,  33861,  35172 
Air  pollution  control 
Clean  .Air  Act  grants — 

Bay  Area  Air  Quality  Management  District. 

CA.  310«" 
California.  321 )  1 
Ventura  County,  CA.  89*^2 
Motor  vehicle  emission  factors,  public 
workshop.  10849 
Air  pollution  conu^ol.  new  motor  vehicles  and 
engines 
California  pollution  control  standards.  Federal 
preemption  waiser.  public  hearing.  9185 
Light-duty  vehicle  and  light-duty  truck  emission 

standards.  Tier  2  study.  18346 
Urban  buses  1 1993  and  earler  model  years i. 
retrofit  rebuild  requirements,  equipment 
certification— 
Engelhard  Corp  .  12166.  32599 
Engine  Control  Systems  Ltd,.  ""46,  32602 
Johnson  Matlhey  Inc  .  4528 
,Air  programs 

Ambient  air  monitonng  rcfe.Tncc  and  equivalent 
methods- 
Honba  InstnimenLs.  Inc  ,  Model  APS  A  '60 
.Ambient  Sulphur  Dioxide  Monitor,  6968 
Stratosphenc  ozone  protection 

Refngerant  reclaimers,  certification 

revixation,  28466 
Technician  certification  programs,  revocation. 
801  I 
Air  quail's,  prevention  of  signii'^icant  detenoration 
PSDi 
Perm.i!  determinations,  etc  — 

Com.monweaith  Chesapeake  Corp  .  39'  '• 
MW  simple  cycle  peaker  power  plant 
construction  in  ,\ccomack  County.  VA. 
order  denying  review.  27252 
Region  2  final  determinations  issued  from 
October  1.  l^NS  to  Apnl  8.  199". 
sources  lis;.  3340'' 
Clean  ,Air  ^vt 

.Acid  rain  program  — 

Nitrogen  oxides,  etc  .  perriits  ana  permit 
modificauons.  S239.  8240.  18602. 
18603.  28467,  28469.  34060.  '^4061 
State  exempuons.  8953 
Sulfur  dioxide  control  program,  transferable 

allowances  auctions  and  sales.  3681 
L'tility  exemptions.  5227 
Wntten  exemptions.  31598 
Acid  ram  provisions — 

Small  diesci  refineries.  34449 
Citizens  suits,  proposed  settlements 

Anzona  Center  for  Law  in  the  Public  Interest. 

2''023 
Duke  Power  Co.  19113 
General  t  ectnc  Co  ,  20007 
Natural  Resource  Defense  Council.  8012 
Sierra  Club.  31097 
Sierra  Club  ct  al  .  14139 
Washington  Legal  Foundation.  8011 
Hazardous  air  pollutants;  sources  list,  33625 
Opt  in  acid  rain  litigation,  proposed 
seitlemi  its — 
Alcoa  Generating  Corp  .  5392 
Clean  \^atcr  Act 

Effluent  guidelines  plan  (biennial).  8726 
Clean  Water  Act  and  Safe  Dnnking  Water  Act- 
Performance  evaluation  studies,  321 12 
Committees,  e-  ablishmeni.  renewal,  termination, 
etc  ; 
Environment.il  Laboratory  .Advisory  Board, 
meeting.  32319 
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Micro'^i.il  and  DiMnreLlanls.  Dismfeclion 

Byproducts  Advisory  Committee.  8012 
National  Knvironmemal  Justice  Advisory 

Council.  24-U - 
Science  Advison.  Board,  12829 
Urban  Wet  Wcatlicr  Flows  Advisory  Committee 
et  al..  28700 
Confidential  business  informatjon  and  data 
transfer.  1113.  1887.  2149.  8593.  8954, 
11182.  12180.  14413.  15177.32319,32320. 
32776 
Dnnking  water 
Sole  source  aquifer  designations — 

Virginia.  17187 
Slate  source  water  assessment  and  protection 
programs  including  petition  programs; 
guidance  availability.  17809 
Environmental  statements;  availability,  etc.: 
Agency  statemenLs — 
Comment  availability.  1452.  2663,  4759. 
.^826.  6%8.  8013,  9187,  10559,  12180. 
14906.  16154.  17811,  19114.20174. 
24105,  25609.  27024,  28470,  29344, 
32321.33640.  34746 
Weekly  receipts.  404.  1452,  2663,  3681, 
4759,  5825,  6969.  8012,  9186,  10558. 
12181,  13612,  14905,  16154,  17810, 
19114.  20174.  24106.  25610.  27024. 
28469.  29345.  31098.  32320.  33640, 
34745 
Antarctica;  nongovernmental  activities,  24652, 

25611.  29726 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
Alabama.  6216 
Mississippi.  6216 
New  Hampshire.  6216 
New  Jcrscv  ci  al..  1331 
Oregon.  6216 
Ocean  Dredged  Matcnal  Disposal  Site 
lODVIDS^ 
P,in  1  vc^giJdc^  M.irbor,  FL,  34747 
Pon  Ro>ai.  SC.  '4747 
Federal  intormation  processing;  standards  waiver. 

I71«7 
F-cderal  regulatory  review: 
Rcgulaiorv  reinvention  pilot  programs  (Project 
XL),  guidance  modification  and  proposals 
>o!Kitauons.  19872 
KL'invcntion  pilot  programs — 
OSi  Specialties.  Inc  .  34748 
Small  business  compliance  assistance  centers 
program.  18115 
Food  Quality  Protection  .Act;  implementation: 
Pesticide  applications,  interim  approach.  8726 
PcviKides  regulation,  implementation  plan 
jvailabiiuy.  12829 
Orani  and  cooperative  agreement  awards: 
Project  XL  (excellence  and  leadership) — 
HADCO  Corp..  3508 
(Iranu  and  cooperaUve  agreements;  availability. 
etc.. 
Brownfieids  assessment  demonstration  pilots 

program.  :49I5 
l^sc^tlgaIor  inii;aicd  grants  program.  5981 
Lead  bascj  paint  proifssionals.  authorized  Stale 
training.  jL^rediiauon,  and  certification 
prni;rani\.  2S471 
1  ojd  r^  IN. .nini;  prc^fntion  and  lead  hazard 
ji«arc:iC'>s  publiv  education  and  outreach 
program.  32322 
.Vlullimcdia  environmental  justice  through 

pollution  prevention  program.  1113 
Muiii^cale  ecological  a.sscssment  in  Middle 

\;lantic  region.  5982 
Rogiorul  pesticide  environmental  stewardship 
program.  28474 


Rural  communities  hardship  program; 
implementation  guidelines.  13522 
Small  community  environmental  compliance 

assistance  program.  32324 
State  water  programs;  voluntary  environmental 

management  systems  use.  3036 
Sustainable  development  challenge  grant 
program,  26896 
Grants,  State  and  local  assistance: 
Clean  Air  Act;  Monterey  Bay  Unified  County 
Air  Pollution  Control  District,  CA;  non- 
Federal  expenditures  reduction.  15683 
Drinking  water  slate  revolving  fund  program; 

final  allotment  results.  12900 
Grantee  performance  evaluation  reports — 

Missouri  et  al..  33076 
Pollution  prevention  incentives  for  States 

program,  404 
Pollution  prevention  information  i      vork,  5393 
Hazardous  waste: 
Land  disposal  restrictions;  exemp'     is — 

Diamond  Shamrock  Refining  Cu.,  L.P.,  6970 
Waste  Isolation  Pilot  Plant  (WIPP);  transuranic 
radioactive  waste  management  and  storage; 
guidance  availability,  9188 
Label  Review  Manual;  availability,  5001 
Meetings: 
Acute  Exposure  Guideline  Levels  for  Hazardous 
Substances  National  Advisory  Committee. 
10270,  27733 
Agency  research  plans;  peer  review,  34749 
Analysis  of  pollutants  in  environment; 

conference  and  training  workshop,  15177 
Arsenic  Carcinogenicity  Expert  Panel;  review 

and  workshop,  24444 
Carcinogenic  effects  of  benzene  document; 
peer-review  workshop  and  comment 
period,  35172 
Clean  Air  Act  Advisory  Committee,  5396, 

8240.  12181,  16155,  18347.  28475,  33641, 
34750 
Clean  Air  Status  and  Trends  Network 

(CASTNet);  peer  review,  9189 
Common  sense  initiative — 

Automobile  manufacturing  sector,  3038, 

4761,  11183,  13883 
Computers  and  electronics  sector,  3038 
Iron  and  steel  sector.  3038.  14413,  34450 
Metal  finishing  sector,  5001 
Petroleum  refining  sector.  34450 
Printing,  metal  finishing,  and  computers  arxl 

electronics  sectors.  24106 
Printing  sector,  5001,  25189 
Dose-response  modeling  chapter  for 
reasses.sment  of  dioxin,  peer-review 
workshop,  8241 
Drinking  water  issues — 

Microbial  contaminants  and  disinfectants, 
etc.,  1332,  3509 
Ecological  risk  evaluation,  29727 
Effluent  Guidelines  Task  Force,  17185,  19746 
Endocrine  Dismpiors  Screening  and  Testing 

Advisory  Committee,  3894,  22941 
Enforcement  and  compliance  assurance  program 
national  performance  measures  strategy; 
stakeholders/regulatory  partners,  1752, 
8014,  26304 
Environmental  Financial  Advisory  Board,  4531 
Environmental  Laboratory  Advisory  Board. 

2664 
Environmental  Policy  and  Technology  National 
Advisory  Council.  3510,  6970,  10044, 
10852.  26505.  28475.  33076 
FIFKA  .Scientific  Advisory  Panel.  4283.  19572 
Grand  Canyon  Visibility  Transport  Commission 
Successor  organizauon  creation,  10559, 
20007 


Industrial  Combustion  Coordinated  Rulemaking 

Advisory  Committee.  8727.  24107 
Industrial  Non-Hazardous  Waste  Stakeholders 

Focus  Group.  4284.  24444 
L,tndfiils  industry,  effluent  limilalions  guidelines 

and  standards,  13883 
Local  Government  Advisory  Committee.  3039. 

22942 
Microbial  and  Disinfectants/Disinfection 
Byproducts  Advisory  Committee,  8012. 
15178.  24445.  26504.  34750 
National  Dnnking  Water  Advisory  Council. 
4285.  5396.^10852.  11864.  1.3612,  14682, 
1781  1.  19115,  27025,  28022,  28861, 
31.599.  32113.  32114.  32776 
National  drinking  water  contaminant  occurence 

data  base  development;  stakeholders.  18348 
National  Environmental  Education  Advisory 

Council.  23242 
National  Environmental  Justice  .Advisory 

Council.  7229.  16568 
Ozone  Transpon  Commission.  3040,  20008 
Pesticide  Program  Dialogue  Committee.  1  1  183. 

32604 
Plant  pesticide  registration;  workshop.  32325 
Plant  pesticides  resistance  manaeement.  8242, 

19115 
Pollution  prevention  alternative,  pestKidc 
tomiulating.  packaging,  and  repackaging 
ettluent  limitations,  guidelines  anc 
standards.  3307  7 
Risk  As.sessment  and  Risk  .Management 

Commission.  32605 
Science  Advisory  Board.  1453.  1753.  3510. 
4046.  5.^96.  10045.  10853.  15890,  1X349, 
19320.  20175,  24108,  28476,  28700, 
321  14,  32605.  .V^408.  34<^)62.  34750 
Scicntitlc  Counselors  Board  Executive 

Committee.  750,  1 1433.  28701 
Sector  Facility  Indexing  Project,  19573 
Source  water  protection;  national  guidance, 

11433,  15179 
State  and  Tribal  Toxics  Action  Forum 

CiX)rdinaIing  Committee  and  Projects, 
6774.  30852 
Slate  FIEKA  Issues  Research  and  Evaluation 

Group.  4761.  19321.  30325.  34260 
State  voluntary  cleanup  programs,  input  from 

slakeholders,  6775 
Technologies  for  Small  Drinking  Water 

Systems;  stakeholders,  34260 
Urban  Wet  Weather  Flows  Advisory 

Committee.  59H2 
Urban  Wet  Weather  Flows  Advisory  Committee 
et  al,,  10854.  15684,  2678X 
Multi-Agencv  Radiation  Survey  and  Site 

Investigation  Manual;  availability,  736 
.Municipal  solid  waste  landfill  permit  programs; 
adequacy  determinations 
Michigan,  16804 
Pesticide  applicator  certilication,  DOD  plan,  6520, 

23447 
Pesticide,  f(KxJ.  and  teed  .idditive  petitions; 
Abbott  Laboratoncs,  7778 
AgrEvo  USA  Co.,  11433 
AgriPhi  Inc.  et  al..  15686 
Amencan  Cvanamid  Co..  5399.  6521,  14418. 

27025  ' 
Appropnatc  KYhnology  Ltd  .  6777,  8244 
BASF  Corp  .  1  14".0,  l.HKX) 
BASF  Corp  et  al..  27027 
Bayer  Corp..  8731,  10047.  !21,S2,  15690 
Biox),  Inc.,  8734 

Ciba  Geigy  Corp.,  5403,  5406,  7451 
Cryolite  Task  Force,  11437 
IX'Kalh  Genetics  Corp  .  3682 
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Inc.,  27033 


34261 


15700 


18116 


.  10050.  14423. 
3691.  3696, 
33641 


DowElanco.  14421 
DowElanco  et  al..  26305 
Drexel  Chemical  Co..  3685 
EI.  DuPont  de  Nemours  &  Co. 
Englehard  Corp..  6524 
Eniek  Corp.,  6526 
FMC  Corp.,  27040 
Gavlord  Chemical  Corp.,  et  al.. 
Good  Bugs.  Inc  .  7780,  8735 
Gowan  Co.  et  a!.,  23455 
ISK  Biosciences  Corp  ,  6780, 
Kemira  .Agro  Oy  et  al.,  34271 
KI  Chemical,  O.S  A.,  Inc.,  el  al 
Micro  no  Co..  34277,  34278 
Monsanto  Co..  33864,  34281 
Monsanto  Co.  et  al.,  34283 
Mycogen  Corp  ,  3688 
Nayfa  Industncs  Inc.,  6528 
Novartis  Crop  Protection,  Inc 

14426 
Rhone- Poulenc  Ag  Co  ,  2149, 

8737,  10050 
Rhone  Poulenc  Ag  Co  et  al 
Valcnt  U.S.A.  Corp.,  6530 
W  Neudorff  GmbH  KG,  2154,  17812 
W.  Neudorff  GmbH  KG  et  al.,  32331 
Zeneca  Ag  Products,  7454.  11441 
Pesticide  programs 

Acute  toxicity  data;  self-ccrtification; 

availability,  5228 
Federal  Insecticide.  Fungicide,  and  Rodenticide 

Act— 
DuPont  .^gncultural  PrixiucLs  of  Delaware, 
genetically  engineered  microbial 
pesticide;  small  scale  testing.  11453, 
23448 
Pesticide  applicators  cemrication,  IX)E  plan, 

33862 
Pesticide  data  submitters  list — 

Availability,  19747 
Product  chemistry:  sclf-certificatian,  availability. 

5228 
Pesticide  registration,  cancellation,  etc.: 
Abbott  Laboratories,  32325 
Alky  I  imidazolines,  etc.,  4762 
Baciticide,  etc.,  3284 

Benomyl  lawn  fungicide  granules,  etc.,  8729 
Black  Magic  Rat  Killer  with  Pivalyl,  etc..  5002 
Carbaryl  etc  .  .'1816 
Ciba-Geigy  Corp  .  7450 
E.I.  duPont  de  Nemours  &.  Co  el  al,.  14413 
Ecogen  Inc..  33863 
Eden  Bio.Scicnce  Corp.,  15179 
Flowable  carbofuran,  6775 
FMC  Corp.,  18604 
Kemira  Agro  Oy,  28478 
Kn{Kkdown  Brand  Roach  Bail  System,  32326 
Larvadex  Premix  et  al.,  14414 
Makhleshim  .-Xgan  of  North  .'Xmencd  Inc..  et  al  . 

.'4751 
Meiji  Milk  Pr(xluct>  Co.,  5397 
Micro  Ho  Co.  i:W9 
Pratt  Benomyl  50  W  Systemic  Fungicide,  etc  , 

14417 
Pnmavera  Laboratones.  Inc.  32327 
Retain  plant  growth  regulator  soluble  powder. 

87;k 
Riverdale  2.4  D  I.  V   fi  Ester,  ei.  .  30578 
Riverdale  Chemical  Co.  et  al.,  5398 
■    Riverdale  MC  PA  lOE,  etc.,  6776 
Riverdale  Team  1.50^^  Spravahle  Weed  and 

Feed,  etc  .  32328 
Rohm  &  Haas  Co.  15684 
SBP-1382  Insecticide  I-.mulsifiable  Concentrate 

26T  Fomuila  I.  etc  .  17186 
Stme  Micmbial  f»rixiucLs.  7776 


Super  Blue  Dragon  Garden  Dust  5''r  Sevin.  etc  . 

19747 
Tilt  Fungicide,  etc  ,  34752 
W   Neudorff  GmbH  KG.  28861 
W   Neudorff  GmbH  KG  cl  al  .  3287,  7776 
Wilbur  Ellis  et  al.,  23449 
Zeneca  Ag  Products,  1  5685 
Pesticides,  emergency  exemptions,  etc.: 
.'kzoxystrobin.  5408 
Benomyl.  24918 
Bifenihnn.  10053     ' 
Carbofuran.  13375.  23460^313 

Chlorfenapyr,  10055       " ' 

Chlorfcnapyr,  etc..  32336 
Cymoxanil.  etc.,  5409,  i5698 
Dimethomorph,  13005 
Emamectin  benzoale.  17814 
Fcnoxycarb.  1 5699 
Mancozeb.  1  1447 
Metolachlor,  etc.,  14429,  25613 
f^ropamocarb  hydrochlonde.  11449 
Pynproxyfen  and  buprofezin.  10056 
Pesticides,  expenmental  use  permits,  etc 
Bacillus  ihunngiensis.  12185 
Monsanto  Co  .  34755 
Rhone  Poulenc  Ag  Co.,  17815 
Rogers  Seed  Co..  6784 
SKW  Trostberg.  AG.  3288 
Pesticides,  temporary  tolerances: 
BASF  Corp.,  1114 
Bayer  Corp.,  3288 
Pesticide  tolerance  processing  fees  deposit  fund. 

99 
President's  National  Food  Safety  Initiative 
Public  meeting  and  establishment  of  public 
dockets.  l-''^89 
Privacy  .Act 

Systems  of  records.  5625,  1388'' 
Project  XL  (excellence  and  leadership!  innovative 
technologies  protects 
Weverhauser  Flint  River  Kraft  pulp  mill.  G.\. 
final  protect  agreement,  availabiliiv.  4^60 
Reporting  and  re;.ordkeeping  requirements.  2665. 

5983.  1005^.  2000S,  31  "^99 
Reports  and  guidance  dcxuments.  availabiliiv.  etc 
Cleaner  technologies  substitutes  assessment 
.Melhodologv  and  resource  guide,  availability, 
5228 
Environmental  endocrine  disruption,  effects 
assessment  and  analysis;  special  report. 
121^.=. 
Expedited  review  of  conventional  pcsUcide*. 
under  reduced  risk  initiative  and  for 
biological  pesticides,  guidelines.  33078 
Greenhouse  gas  emissions  from  municipal  waste 

management,  22942 
Municipal  solid  waste  in  United  States; 

characierization  (1996  update),  28023 
Pcvtiiide  Prtxluct  1-abel  System,  availability, 

^^4^l 
Risk  .\\scvsnicn!  and  Risk  Managemen: 
CnmmisMon 
Fnvironnienlal  health  nsk  management 

framework  i Volume  1).  2665 
Regulatory  decision  making  (Volume  2). 
IOO.V7 
Superfund  Trust  funds  to  States;  national 
capacity  assessment  repxirt,  2156 
Supcrtund,  response  and  remedial  actions, 
proposed  settlements,  etc 
A.F   Schnieder  Scrap  Yard  Sue.  WI,  25947 
C&J  Disposal  Sue.  NY.  3291 
Cherokee  Resources  Sites,  .NC.  2561' 
City  Bumper  Sue.  OH.  33408.  "4<w 
Commercial  Dccal,  Inc.,  3517  ' 
Enviropur  Wcsi  Corp   Removal  Site.  C.\,  19321 


Galary  Proper.y  Site.  MA,  25190 
Huth  Oil  Sue.  OH.  30325 
Indian  Line  Farm  Sue,  MA.  24924 
M&T  Dchsa  Site.  NJ,  10854 
Michigan  Disposal  Service  Site.  MN.  5983 
Middlcfieid  F"is-Whisman  Sue.  CA.  14140 
Monroe  Tow   ship  Landfill  Sue.  NJ.  99 
^  North  Rvan  Street  Sue.  LA.  2444^ 
^  Old  ATC  ReHnery,  Wilmington*  NC.  28023 
Old  Southington  Landfill  Sue.  CT.  8954 
Palmerton  Zinc  Sue.  P.A.  404<:' 
Pollution  .Abaiemenl  Services  Sue.  N1  .  ''230 
Saco  Municipal  Landfill  Sue.  ME.  3!^1'"4 
SanitiTv  Landfill  Co   Sue.  OH.  161  "-t 
Scientific  Chemical  Processing  Site.  NJ    2.'-s*47 
Sealand  Restoration  Sue.  NY.  20176 
Sturgis  Municipal  Well  Field  Site.  MI.  2678^ 
Tavlor  Road  Landfill  Sue.  R..  28862 
Torch  Lake  Sue.  MI.  2665 
Tn  Cities  Barrel  Co  ,  Inc.  Sue.  NY.  28862 
Union  Steel  Products.  Inc,  Sue.  MI.  8016 
Vanguard  \;nvl  Siding,  Inc  Sue.  NJ.  24109 
Wells  .McLdi  Finishing  Site.  MA,  19750 
Superfund  program 

Brownfields.  comfort  status  icllcr^  issuance, 

policy  statement.  4624 
Emergency  Planning  and  romrriunitv  Righl-to- 
Know  .Act — 
Ethylene  glycol.  24919 
Reporting  requirements  i  Section  313); 
workshops.  14430 
Federal  Agencv  Hazardous  Waste  Compliance 
D<xke!.  Federal  facilities.  i>s'.  update. 
34780 
Prospective  purchaser  agreements  — 
Autodeposition  Sue.  IL,  26314 
Indian  Bend  Wash-South  Sue.  .A2.  2.'66 
MRM  Sufv  'tund  Site.  MO.  1753 
\  meland  Co   Chemical  Sue,  NJ,  24iOs* 
Purchaser  agreements- - 

Pubii.kcr  Industries  Inc.  Sue.  PA,  5229 
Toxn.  and  hazardous  substarKes  control. 
Chemical  testing— 

Conditional  exemptions.  19751 
Data  receipt  8955,  8956.  11183,  18350. 
31099 
Ethylene  glycol;  risk  assessment  peer  review, 

24925 
Interagency  Testing  Commuiee- 

Repon,  8578,  30580 
L^ad  azide  prohibition,  citizen  petition  denied, 

18350 
Premanufacture  exemption  approvals,  2156. 

15180,  24110.  .'0585.  34286 
Premanufacture  notices  receipts.  3'J54,  3962, 
14588,  14598,  14606.  14614.  14624, 
17504.  2.3082.  23088.  23096.  34342 
Waste  minimization  software  and  documents; 
availability.  33868 
Toxic  substances: 
Testing  requirements — 

Phenylenediamincs,  unsubsftutcd.  20176 
Water  polluuon;  discharge  of  pollutants  (NPDES): 
Gulf  of  Mexico  DCS  operations- 
Eastern  portion;  oil  and  gas  extraction 
category;  general  permit.  5230 
Idaho;  cofKenirated  animal  feeding  operations; 

general  permit,  20177 
North  Slope  of  Brooks  Range.  AK;  oil  and  gas 

extraction,  general  permit,  1 1 184 
Siomi  water  discharges  from  construction 

acuvity;  general  permits.  29786 
Slorm  water  discharges  from  industnal  activity; 
general  permit.  18605.  35054 
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Water  poilulion  conlrol: 
Clean  Water  Act  — 

Class  I  admmisti-alive  penaltv  ass<;---.ments. 

5627 
Class  II  administrative  penalty  assessments, 

2666,  8244,  8446 
Total  maximum  daily  loads  (TMDLs) 

program,  draft  ■,trateg>  availability,  5392 
Toial  maximum  daily  loads  for  copper  in 
New  Jersey  waters  ot  New  York-.New 
Jersey  Harbor,  1454 
Marine  sanitation  device  standard,  petitions — 
Massachusetts.  13885 
South  Carolina  et  al  .  22'^4> 
State  sludge  management  program — 
North  Carolina.  16806.  li^ie 
Water  programs 

States  and  Indian  tribes  water  quality  standards; 
listing  of  approvals.  4285 
Wetland  functions,  hydrogeomorphic  approach  to 
assessing.  National  action  plan.  V>607 

Environmental  Quaiity  Council 

See  Council  on  Fnvironmenial  Quality 

Equal  Emplovment  Opportunity 
Commission 

RILKS 

Civil  monetary  penalties,  inflation  adjustment, 

2693? 
Employment  discnmination  ^omplaint  procedures 

for  previously  exempt  Slate  and  local 

government  employees,  17542 
F-ederal  claims  collection,  administrative  offset, 

'268^ 

PROPOSED  RLLES 

Employment  discnmination 

Age  Discnmination  in  Employment  Act — 
RighLs  and  claims  waivers,  10787 
Semi  annual  agenda,  2242h 

NOTICES 

•\gency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
1  1  193.  15892 
Vteetings.  Sunshine  Act.  9430,  10270,  10855, 

25190 
Senior  Executive  SerM^e: 

Performance  Review  Board;  membership,  12638 

Executive  Office  of  the  President 

See  Central  Intelligence  Agen^v 

S^e  Council  on  EnvironmenLi]  Quality 

See  Management  and  Budget  Office 

See  National  Drug  Control  Policy  Office 

See  .National  Education  Cjoals  Panel 

See  Presidential  Documenus 

See  Science  and  Technology  Policy  Office 

See  Trade  Representative,  Office  of  Cnited  States 

Export  Administration  Bureau 

Rl  I FIS 

Expon  administration  regulations: 
Embargoes  and  other  special  controls — 

Exports  to  Cuba  to  provide  suppon  for  Cuban 
people;  licensing  review  policy  for 
approval  on  case-by-casc  basis,  9364 
Rcstrjcluring   reort'ani/aU'in.  and  simplification, 
2s45  i 
Export  licensing 

Commerce  ^iHUrol  list — 

Mixtures  ^.>niaining  trace  quantities  of 

prcsurs,.r  .bemicals  (ECCNs  IC350  and 


Commerce  country  chart — 

Australia  Group,  South  Korea  addition; 
clarification  of  sample  shipments 
exemption  (ECCN  1C350),  6682.  31473 
Entities  ineligible  to  receive  specified  items 

without  license;  list  establishment,  4910 
Exports  or  reexports,  license  requirement;  entity 
list,  26922,  35334 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1707, 
1708,  6515,  8514,  23756,  23757,  31069, 
31786,  32581,  33828,  34199,  34200 
Export  privileges,  actions  affecting: 
Cording,  Karl,  30841 
Doyle,  Thomas,  14670 
McKeeve,  David,  33585 
McNeil  International,  33586 
Pan  Asia  Exim  Enterprises  PTE  Ltd  ,  30842 
Prasad,  Alum  J..  25888 
Thane-Coat,  Inc,  et  al.,  26471,  34688 
Vance,  Robert  A.,  14669 
Meetings: 

Information  Systems  Technical  Advisory 

Committee,  14114,  28444 
Materials  Processing  Equipment  Technical 

Advisory  Committee,  8004 
Materials  Technical  .Advisory  Committee.  15459 
President's  Export  Council,  3269,  30843 
Regulations  and  Procedures  Technical  .Advisory 

Committee,  6515,  19736 
Sensors  and  Instrumentation  Technical  .Advisory 

Committee,  5797 
Transportation  and  Related  Equipment 
Technical  Advisory  Committee,  8004 
National  Defense  Stockpile;  market  impact  of 
proposed  disposals  of  excess  commodities, 
25587 

Export-Import  Bank 

NOTICES 

Agency  information  collection  activities 
Proposed  collection;  comment  request,  24926 

Meetings: 
Advisory  Committee,  13376,  28863 

Family  Support  Administration 

See  Community  Services  Office 
See  Refugee  Resettlement  Office 

Farm  Credit  Administration 

RLLtS 

Farm  credit  system: 
Capital  adequacy  and  customer  eligibility,  4429 
Correction,  19219.  33746 
Correction  and  effective  date,  1 1071 
Disclosure  to  shareholders  and  investors  in  PCS 
system;  quarterly  reports  dissemination, 
15089,  24808 
Referral  of  known  or  suspected  criminal 
violations,  24562 
Effective  date,  32478 
Federal  regulatory  reform: 
Corrections,  13213,  25831 
Effective  dale.  18037 

PROPOSED  RLLES 

Farm  credit  system: 

Federal  Agncultural  Mortgage  Corporation,  title 
and  recordation  problems  resolution,  8190 
Funding  and  fiscal  affairs,  loan  policies  and 
operations,  and  funding  operations — 
Cumulative  voting  by  shareholders,  20131 
Ix)an  policies  and  operations  and  Title  IV 
conservators,  receivers,  and  voluntary 
liquidation — 
Funding  relationship  requirement  and 

voluntary  liquidation  plan,  13842,  18167 


Semi-annual  agenda.  22614 
NOTICES 

Meetings.  Sunshine  Act.  993,  7457,  10855.  12830. 

15893.  20009.  24110,  31819.  33651 
Receiver  discharge  and  release;  charter 
cancellation,  etc.: 
Federal  Land  Bank  of  Jackson  et  al,.  8245 

Farm  Credit  System  Insurance 
Corporation 

PROPOSED  RLLES 

Semi-annual  agenda,  22622 

Farm  Service  Agency 

RLLES 

Agncultural  conservation  programs: 

Conservation  reserve  program.  1986-1990;  CFR 
pan  removed,  7602 
Commodity  warehouse  regulations,  administrative 

changes.  33539 
Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
Peanuts.  2719,  25433 
Tobacco.  15599.  24799.  30229 
Federal  Agnculture  Improvement  and  Reform  Act 
of  1996:  implementation; 
Delinquent  account  servicing  provisions,  10118 
Direct  and  guaranteed  loan  making  provisions, 
935 1 
Correction,  1  1953.  28618 
Program  regulations 

Boll  weevil  eradication  loan  program. 

implementation.  26918 
Community  facilities  grant  program.  16465 
Housing  preservation  grant  program,  26207 
Rural  rental  housing  assistance,  25062 

Heanng.  28982 
Section  515  rural  rental  housing  loans;  requests 
processing.  2507  1 
Warehouses 

Cottonseed,  removal  from  storage.  CET? 
correction.  33339 
Water  a.,d  waste  loans  and  grants,  regulations 
consolidation.  33462 

PROPOSED  RLLES 

Farm  marketing  quotas,  acreage  ailolmenLs,  and 
production  arrangements: 
Tobacco.  3830.  13546 
Program  regulations 

Community  and  insured  business  programs; 
loans  and  grants  servicing,  29678 

NOTICES 

Agency  inlormation  collection  activities; 

Proposed  collection;  comment  request,  88,  9733. 
15649,  17 144,  19394,  24075,  27216, 
29703.  33392,  34439 
Environmental  statements,  availability,  etc.; 
Boil  weevil  eradication  loan  program.  19302 
Willapa  Bay  Estuary,  W.A.  spanina  control  cost- 
share  program.  13589.  30311 
-Marketing  quotas  and  penalty  rates: 

Tobacco.  32285 
Warehouse  Act  fees; 
Cotton,  etc.,  33582 
Warehouses;  licensed,  and  cancellations  .indor 
terminations,  lists  availability,  12791 

Federal  .Aviation  Administration 

RLLES 

Air  earner  tcnitiLalion  and  iip«'rations; 

Aircraft  flight  simulator  use  in  pilot  training, 
tesiing.  ,ind  checking  and  at  training 
centers,  editorial  and  other  changes.  I  ^7H8 
Correction.  16X92 
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Autopilot  use;  minimum  altitudes  revision. 

27920 
Check  airmen  and  flight  instructors  in 

simulators- 
Separate  training  and  qualification 

requirements,  correction.  3739.  23120 
Domestic,  flag,  supplemental,  commuter,  and 

on-demand  operations — 
Editorial  changes.  13248,  15570 
Aircraft  products  and  parti;  cerlificatjon 
procedures: 
Replacenent  and  modification  pans, 

"standard"  parts,  interpretation.  9923 
.Airmen  certification; 

Pilot,  flight  instructor,  ground  instructor,  and 

pilot  school  certification  rules.  16220 
Air  traffic  operating  and  flight  rules 

Afghanistan,  prohibition  against  cerLain  flights 

within  tcmtor\  and  airspace  (SFAR  No 

67),  26890 
Fees  for  air  traffic  services  for  certain  flights 

through  U.S.  controlled  airspace,  13496 
Correction,  23295.  24286,  24552 
Reduced  vertical  separation  minimum  airspace 

operations,  U.S. -registered  aircraft 

requirements,  17480 
Rocky  Mountain  National  Park,  CO;  special 

flight  rules  in  vicinity  (SFAR  No.  78). 

1192 
Correction.  7674 
Secunty  records,  fraudulent  or  intentionally 

false,  prohibition,  comments  disposition. 

1024,  31672 
Sensitive  security  information;  protection  from 

unauthorized  disclosure,  13736 
Correction,  15752 
Air  traffic  operating  and  flight  rules,  etc. 
Grand  Canyon  National  Park,  CO,  special  flight 

rules  in  vicinity  (SFAR  No.  50-2) 
Correction,  12687 

Effecuve  date,  partial  delay,  8862.  11768 
Noise  limitations.  2445.  11768 
Prohibition  against  ccnain  flights  within  flight 

information  region  of  Democratic  People's 

Republic  of  Korea  (SFAR  No,  79).  20076 
Airworthiness  directives 
Aerospace  Technologies  of  Australia  Pty  Ltd., 

23640.  26221.  28997.  29001 
Aerospatiale.  7h65.  7934.  24021 
Airbus  Industrie.  1383.  2009.  3204.  3991.  3999. 

7926.  8872,  14793,  15096,  16070,  16473, 

17532.  17536,  19482,  19917,  19919, 

24568,  28324,  28325,  34159,  35072 
Airteil  International.  Inc  ,  2898 
Air  Tractor.  Inc  .7152 
AlliedSignal  Avionics,  Inc.,  8617 
AllicdSignal  Inc.,  7932.  10201.  15378.  20100. 

28994 
Auxiliary  Power  International  Corp..  7343 
Avions  Pierre  Robin,  11763 
Bell,  1278,  11318,  11320.  16072.  16073.  27496 
Boeing,  15,  302,  304,  1038,  2007,  3739.  3988, 

3993,  3997.  4904.  5746.  5748.  6455.  6861. 

8367.  8613.  9359.  9679.  9925.  I  PK). 

12739,  17534,  19480,  19483,  20098. 

24008.  24015.  24022.  24325.  24570. 

25837.  26381.  27293.  313^1.  34623.  35068 
Bombardier.  27943.  28796 
Bntish  Aerospace.  1275.  8157.  i;740.  2456". 

30230 
Cessna.  602.  3200,  304.^:' 

CFM  International.  160^6,  16067.  19483.  23642 
Construcciones  Acronauticas.  S.A..  3994,  5744, 

16474.  25833.  25834 
de  Havilland.  12531.  15373,  24810,  34 1 M 
Domier,  7928,  887\  12081 


Empresa  Brasileiro  de  Aeronautica.  S  A. 

lE.MBRAER).  3784,  861'- 
Fairchild,  2552,  26223,  2S9W 
Fokkcr,  604,  1044,  1277,  344^,  ^448,  6459. 

7924,  8156,  8159,  34617 
General  Electric  .Aircraft  Engines,  15094,  34621 
General  Electric  Co.,  1039.  14287,  14288. 

32023,  32025 
Glasflugel,  4137 
Gulfstream.  33543 
Hamilton  Standard.  104).  34619 
Hiller  Aircraft  Corp  .  28322 
Israel  Aircraft  Induslnes.  Ltd..  25832 
Jetstrean..  3449.  3996.  5145.  5743.  7339,  7340, 
15375,  16069,  24017.  25836.  28318.  28795 
Lockheed.  9075 
Louis  L'Hotelhcr  S.A..  17537 
McCauley  Propeller  Systems.  16064 
McDonnell  Douglas,  3781,  3985.  4906.  5752, 
5753.  6708,  7930.  15150.  16664.  19477. 
24019.  25839.  2^941.  28^98.  34163 
Public  meetings.  616! 
Mitsubishi  Heavy  Industries,  Ltd.,  7339 
New  Piper  Aircraft,  Inc.,  10,  3451,  14794, 

15373 
Pacific  Scientific  Co.,  7669 
Pilatus  Bnlten-Norman  Ltd..  4908 
Pratt  &  Whitney.  4900.  4902.  7671.  20094. 

28626 
Pratt  &  Whitney  Canada.  9068 
Puritan  Bennett  Aero  Systems  Co  ,  289% 
Raytheon,  4003,  5143,7667,  11764,  12533, 

12949,  20093,  24013,  24014,  24809,  26737 
Robinson  Helicopter  Co  .  4001.  4002 
Rolls  Royce  pic.  4899.  i64-'5.  23339 
Saab.  3209.  5742.  6457,  8161.  33542,  33545 
Schempp-Hirth  KG  .  16667 
Schweizer  Aircraft  Corp   et  al.,  9361 
Sikorsky,  28321 
Textron  Lycoming,  307.  7671 
Textron  Lycoming  ei  al.,  16477 
Williams  International,  600 
Airworthiness  standards 
Special  conditions — 

Beechcraft  model  E90  airplane.  "922 
Boeing  model  "47  200B  airplane.  1 1072 
Jetstream  .Aircraft  Ltd  model  4100  series 

airplanes.  28315 
Jetstream  Aircraft  Ltd   model  410!  airplane. 

32021 
LET  .Aeronautical  V^'orks  mcxjel  LMOG 

airplane.  3170" 
Lockheed  Martin  .Aerospace  Corp.  model 

L382J  airplane.  PtUS.  17531 
McDonnell  Douglas  Helicopter  systems 
mcxJcl  MD-600N  helicopter.  4134 
McDonnell-Douglas  model  DC  9-31,-32 

airplanes,  27687 
Solov  Corp  ,  Soloy  Dual  Pac  Engines,  7335, 
2966- 
Transpon  caiegorv  airplanes- 
Passenger  cmergenc,s  exits,  type  and  number, 
seating  standards,  etc  ,  1817 
Civil  monctarv  penalties,  mllalion  adjustment. 

correction.  4134 
Class  B  airspace.  7671 
Class  C  airspace.  6698 

Class  0  airspace.  1046.  41^9,  514".  5148,  6461, 
6462.  66*^8.  "t"2.  8368.  10425.  11073, 
11074.  14289.  14290.  15752.  15825.  17052, 
23643,  2.^644,  24<.I24,  2544S.  ;fii83.  27181. 
28328.  28329.  29002.  32^8.v  34'94 
Class  E  airspace.  309.  6(r-h09,  HW.  1048.  1827, 
1828,  226^.  2899.  3604-3608.  3786.  3787. 
4139.  4631.  4632.  5148.  5150,  5755.  5757. 
6463  6465.  6"10.  6864,  6^6"^.  ":544-"348. 


7674,  8085.  8369,  8619,  9363,  9681,  9928. 
10425.  10427.  10684.  11073,  11074.  11075. 
11076,  11077.  11078.  11766.  12082,  12534, 
12535.  12536,  12537.  12538.  12743.  13537, 
13734.  14290,  14291,  14292,  14293,  14294. 

14295.  14796.  14797,  14798.  15602,  15603, 
15752.  15825,  15826,  15827.  16075.  16076, 
16668,  17053.  17054.  17055,  17056,  17057, 
17058,  17059.  17060,  17698.  18038.  18039. 
18040.  18264.  19484.  19485,  19486,  19487. 
19921,  23341,  23342,  23343,  23344.  23646. 
23647,  23648,  23649,  23651,  23652,  23653, 
23654,  23655.  23656.  25110.  25448.  26224. 
26383.  26739.  27181.  27659.  27688.  27690. 
28328.  28329.  28330.  28331.  28332.  28333. 
28334.  28335.  28336.  28337.  28339.  28340. 
28341.  29002.  '1337.  31507.  32195,  32478, 
32683,  33006.  33986.  33987.  33988.  33989, 
34394.  34395 

Enroutc  domestic  airspace  area.  2"690 
IFR  altitudes.  10202.  25448   _'46:6 
Organization,  functions,  and  authonty  delegations 
Johnson  County  industrial  Airport.  KS.  name 
change  to  New  Centur\  Aircentcr.  KS 
8162 
Restncted  areas.  4140-4142.  "349,  !1"68.  14633. 

'"699.  2334'^ 
Standard  instmmeni  approach  procedures.  1049. 
!050.  1051.  2445.  3452.  3454.  3455,  5151. 
5154.  6711.  6712.  6714.  9681.  9683.  110"8. 

14296.  1429h.  17061.  17539.  1''541,  23346. 
23348.  24025.  25110.  25112.  29003.  29004. 
32027,  3:002.  33990.  33992.  33994 

PROPOSED  Rl  LES 

Air  earner  cemfication  and  operations 
Air  taxi  and  commercial  operations — 
Single-engine  aircraft  under  visual  into 

instrument  metcroroiogicai  conditions; 
comment  penod  extended.  5"88 
Domestic,  ilag,  supplemental,  commuter,  and 
on-demand  operations,  ediional  changes, 
etc  .  5076 
Correction.  7299 
Aircraft  products  and  parts,  certification 
prcvedures 
Tspe  ccr.itualed  products,  certification  of 
changes    24288 
Airplane  operator  secunty 

Screening  companies  1  other  than  air  earners), 
certification.  12''24 
•Airports 

Noise  mitiga;)on  measures,  f-ederal  funding 
approval  arid  eligibilitv.  28816 
Correcuon.  32054.^321 51 
Air  traffic  operating  and  flight  rules 

Airport  secunt\  areas,  unesconed  access 
pns  lieges,  employment  histors, 
venficaiion,  and  cnmmal  history  records 
check.  1-262 
Correction.  16892 
Grand  Canyon  National  Pa,'k   csiaMishment  of 
comdors.  26902 
.Air*orthiness  dircciiscs  , 

Aerospatiale.  "'84 

Airbus  Industne.  949.  1695.  1859.  1861.  2982. 
3836.  4208.  4;)  1.  6502.  7184.  7380,  7727. 
8408,  ll<8h.  14361.  14365,  15431.  15439. 
15441.  1"1.>:.  23697.  33040 
Air  Tractor.  Inc  .  "3"" 
AlhedSignal  Inc  .  12774 
AlliedSignal  Inc  et  al .  7730 
Aviat  Aircraft  Inc  ,  10236,  29309 
Bell,  1864,  27554 

Boeing,  945,  947,  2981.  5783,  6499,  7729. 
12121.  12123.  12126.  14373,  15433, 
15435,  16115,  18063,  18726,  20132, 
29081,  29306,  31020.  31021,  34185 
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Bombardier.  4941.  18302,  28813.  30481 

Bntish  Aerospace.  14047.  32701 

Briiish  .Aerospace  Airbus.  Inc..  6892 

British  Aerospace  Regional  Aircraft,  Ltd.,  91 1 1 

B'jrkhart  Grob.  Lufi    und  Raumfahn.  4205 

CFM  International.  18720 

Construcciones  Aeronauticas.  S.A.,  3834,  5350, 

5785.  7378.  7382,  9388,  10488 
de  Havilland.  12768.  15129,  15443.  18304 
Domier.  11386.  11390.  14371.  17129.32699 
Empresa  Brasileira  de  .Aeronautica  S.A  .  1  1384, 

26258 
Eurocopter  Deutichland  GmbH.  5186.  6''46 
Fairchild.  4203.  19948.  19951.  30483.  31766 
Fokker.  1866,  2324,  4944,  91  13,  29308,  31536 
General  Electric  Aircraft  Engines,  7387 
General  Electnc  Co  ,  15861,  31370 
Grob  Luft'Und  Raumfahn.  GmbH,  7373 
Gulfstream  .Aerospace  Corp.,  10224,  10226. 

10228.  10231.  10237 
Gulfstream  Amencan  (Frakes  Aviation).  14368 
Hiller  .Aircraft  Corp  .  951 
I  A, .VI.  Rinaldo  Piaggio.  S.pA  .  8196 
Industrie  .Aeronautiche  E  Meccaniche,  6890 
Israel  .Aircraft  Industries.  Ltd..  7385 
Jetstream.  1061.6888.  127-^1.  16113,  18062, 

26456 
Lockheed.  14363.  14369.  15429.  19526.  25565 
McDonnell  Douglas.  3837,  42 P.  7180,  7182, 

8644.  10490.  10492.  19946 
.Mitsubishi.  8648 
.Viooney  Aircraft  Corp..  14359 
Ne*  Piper  Aircraft.  Inc..  5787,  7375.  24851 
Pilatus  Britten  Norman  Ltd.,  9390.  10233, 

10240,  10754.  10756,  28644.  28646 
Pratt  &  Whitney.  1298.  1299.  8198.  12979. 

15225.  154.'<-:' 
Raytheon.  4206.  6504.  7731,  8646.  8650. 

i99'i0.  26261.  29086 
Robinson  Helicopter  Co.,  272 1 1 
.Saab,  11392,  17127,  23402.  23695.  25151. 

25566.  27986.  27987.  34024 
Shon  Brothers  pic,  3832 
SOCATA,  17125 

Teledyne  Continental  Molors.  I5I33 
fextron  Lycoming,  343 
r*in  Commander  .Aircraft  Corp  ,  25563 
Airaiirthiness  ^landard^ 
Rolorcraft,  normal  and  transport  category — 
Type  certification  requirements. 

miscellaneous  changes;  conection. 
31476,3524" 
Special  conditions- 
Ballistic  Recovery  Systems.  Inc.;  Cimis  SR- 

20  model.  5552 
Boeing  model  737  600  700,  800  airplanes. 

26453 
Ilyushln  Aviation  Complex  model  I1-96T 

airplane.  17117 
JeLstream  Aircraft  Lid   model  4101  airplane. 

12119 
Sino  S*eanngen  model  SJ30-2  airplane.  7950 
Transpon  valegorv  airplanes- 
Cargo  or  baggage  companments;  fire  safety 

standards.  32412 
High  lift  device  controls;  gale  requirements. 
31482 
Class  B  airspace.  5188.  15635 
Class  D  airspace.  1063.  1698.  1699.  3840,  4218, 
50"4.  ><410.  12892.  17134,  18065,  18066, 
201  '5.  27212 
Class  t.  airspai.e.  "0.  M",  348.  1064-1073.  1698, 
1699.  '629  3f.'2.  3841-3845,  4218.  4220. 
4668,  5074.  5194.  5195,  5937-5939,  6506. 
6508.  6747,  6748.  6894.  6895.  7389.  7733- 
7740,  8410,  8514,  9392.  9393,  9394.  9395, 


9396.  9397.  9398.  9399.  9720.  9995,  1 11 20. 
I112I,  11122.  III23,  11124.  11125.  11126. 
11127.  11128.  12578,  13562,  13563,  14375. 


17135,  18066,  18067. 
19527,  19529,  19953, 
20135,  20136,  23404, 
23699,  25568,  26263, 
27706,  28389, 
31372.  31373, 
32243,  32244, 


15635,  15863.  15864. 

18068.  1 8 167.  19238. 

19954,  19955.  19956. 

23405.  23406,  23407, 

26264.  26265.  26457.  27705. 

28814.  29312,  30784,  31371, 

31374.  31769.  31770.  32242. 

32245,  32703.  32704,  34026 
Colored  Federal  airways.  9400 
Commercial  launch  vehicles;  licensing  regulations. 

13216 
Correction.  28390 
Enroute  domestic  airspace  area.  7741 
Federal  regulatory  review.  26894 
VOR  Federal  airways.  17135.  29679.  33579 
War  risk  insurance: 

Aviation  insurance  program,  19008 

Correction,  19530 

NOTICES 

Acquisition  Management  System: 
June  1997  revision,  standard  clauses  changes, 
and  latest  versions  of  real  property  and 
utility  clauses;  avajlability,  32852 
Advisory  circulars;  availability,  etc.: 

Aircraft  products  and  parts 

Amateur-built  aircraft  constniction; 
commercial  assistance.  6599 
Aircraft — 

.    Damage-tolerance  and  fatigue  evaluation  of 
sUTicture.  28529 
Small  airplarjes  airworthiness  standards.  142 
Turbine  engine  continued  rotation  and  rotor 

locking.  15743 
Turbine  engine  vibration  survey,  15742 
Airport  lighung.  31859 
Auto  flight  guidance  systems;  operational 

approval  critcna.  27924 
Auxiliary  power  unit  rotor  and  uncontained 
turbine  engine  failure;  design 
considerations  for  minimizing  hazards, 
31860.  33459 
Engineering  procedures  manual;  development 

and  evaluation  guide.  33457 
Phoioluminescent  floor  proximity  emergency 

escape  path  marking  systems,  5665 
Small  airplane  certification  compliance  program, 

2212 
Transport  category  airplanes  certification;  flight 

test  guide.  32852 
Type  certification  procedures  for  changed 
products,  24152 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17276, 

34106 
Submission  for  0MB  review;  comment  request, 
12677.  26845.  28916.  29181.  32142 
Airport  noise  compatibility  program: 
Boise  Air  Terminal.  ID,  24153 
DeKalb-Peachiree  Airpon.  29181 
Lambert-St.  Louis  International  Airport,  MO, 

7491 
Laughlin  Bullhead  International  Airport,  .AZ. 

6599 
McGhee  Tyson  Airport.  TN.  5665 
Noise  exposure  map — 

Burlington  International  Airpon,  VT,  32675 
Duluth  International  Airpon.  MN,  15216 
Fon  Smith  Regional  Airpon.  AR.  14964 
James  M.  Cox-Dayton  International  Airport, 

OH.  3073 
Naples  Municipal  Airpon.  FL.  14497.  17902 
Sarasota-Bradenlon  International  Airport.  FL, 

20238 
Washingon  National  Airpon,  Washington, 

IX:.  1794  I 


Palm  .Springs  Regional  .Airport,  C.A,  17277 
Portland  International  Airport.  OR,  32854 
Riverside  .Municipal  .Airport.  C.A,  6600 
Spruigt'icld-Becklev  Municipal  .Airport,  OH, 

26608 
Tallahas.see  Regional  Airport.  FL.  7815 
Airport  pnvatization  pilot  program,  application 

procedures,  meeting.  19638 
Air  traffic  operating  and  flight  rules,  etc.: 
Grand  Canvon  National  Park;  special  tlight 
rules  in  vicinity  (SF.AR  No,  50-2>— 
Air  tour  routes,  26909,  28100 
Civil  penalty  actions;  Administrator's  decisions 
and  orders;  index  availability.  2434,  24533 
Committees;  establisHment,  renewal,  termination, 
etc  . 
Aviation  Rulemaking  Advisorv  Committee, 

3^38 
National  Parks  Overflights  Working  Group, 

28100 
RTCA,  Inc.,  30655 
Environmental  statements,  availability,  etc.: 
JFK  International  Airport.  NY;  light  rail  system. 

28529.  31655 
Rocky  Mountain  National  Park.  OR;  special 
fiight  rules  establishing  national  standards 
for  air  lour  operations  over  national  parks, 
1795 
Seattle-Tacoma  International  Airport.  WA, 

6831,  10606,  27830,  27831 
Syracuse-Hancock  International  Ai.rpon.  NY, 
23527 
Environmental  statements;  notice  of  intent: 
Los  .Angeles  International  Airport.  CA; 
meetings.  31860 
Exemption  petitions;  summary  and  disposition. 
143.  1797,  3075,  3731,  5877,  6601,  6602, 
7492,  9012,  9480,  9481,  11248,  11249. 
12873.  13730.  15743.  18162.  18669.  19163, 
19386,  19387,  19646,  20239.  24681.  26346, 
26609,  29759,  30656.  31861.  33151.  33696. 
34106 
Fuel  tank  ignition  prevention  measures,  comment 

request.  16014 
Grants  and  cooperative  agreements,  availability, 
etc.. 
Airpon  improvement  program.  18163.  29761 
Meetings: 

Air  Traffic  Procedures  Advisory  Committee. 

13732,  31470 
Aviation  Rulemaking  Advisory  Committee,  790, 
1798,  1799,  1949,  4093,  6832,  9013, 
10305,  13731,  14965,  15744,  17278. 
19387,  23527,  2661  1,  27106,  27831.  34339 
Aviation  Secunty  Advisory  Committee,  12678 
Differential  global  positioning  ground  stations; 
type  approval,  industry  input  request,  9481 
National  C)vil  Aviation  Review  Commission, 

27832 
National  Parks  Ovcrtlights  Working  Group, 

31187 
Research,  Engineenng  and  Development 

.Advisory  Committee,  12265 
Rotorcraft  emergency  float  systems,  technical 

workshop.  34108 
RTCA,  Inc  ,  143,  439,  1799,  3734,  6037,  9013, 
9482,  11250,  12678,  12873,  13208,  15967, 
172-79,  18381,  19648.  19649.  24682, 
24683,  26846,  28530,  29773,  31471 
Situational  .Awareness  for  Safety  System 
Requirements  Team,  13209.  24683 
Weather  Enhancement  Advisor\  Subgroup, 
33697 
Organization,  functions,  and  .iuthoriiv  delegations: 

Marysvillc.  CA.  n209 
Passenger  facility  charges,  applkalions.  etc. 
Athens  Hen  Lpps  ,\irp<>n.  GA.  I  1944 
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Bert  Mooney  Airport  Authority,  MT,  et  al., 

33697 
Bert  Mooney  Airpon.  MT,  9482 
Birtningham  International  Airpon,  AL,  6037 
Bradley  International  Airport,  CT,  16211 
Brownsville  South  Padre  Island  International 

Airport,  TX.  23528 
Burbank-Glendale-Pasadena  Airport  Auihonty. 

CA,  etal..  12678 
Burlington  Regional  Airport,  I  A,  2212 
Capital  Airport,  IL,  3076 
Charlottesville-Albermarle  Airport.  VA,  14181, 

19163 
Chattanooga  Metropolitan  .Airport,  TN,  5666 
Cleveland  Hopkins  International  Airport,  OH, 

3734 
Columbus  Metropolitan  Airport,  GA,  3076 
Detroit  Metropolitan  Wayne  County  Airport. 

Ml,  11945 
Dubois-Jefferson  County  Airport.  PA.  29182 
Durango-La  Plata  County  Airport,  CO.  17279 
Ene  Municipal  Airport,  PA.  29183 
Glacier  Park  International  Airport.  MT,  9013 
HunLsville  International  Airport.  .AL.  12681 
Jackson  Hole  Airport.  W'Y.  4828 
Jacksonville  International  .Airport,  FL.  20057 
Jefferson  County.  TX.  et  al..  7082 
Johnstown-Cambna  Countv  Airport.  PA,  1799 
Key  Field  Airport,  MS,  13731 
La  Crosse  Municipal  Airport,  WI,  7818 
Manchester  Airport,  ,NH.  144 
Metropohian  Oakland  International  Airport,  CA. 

5877 
Morgatitown,  WV,  et  al.,  18381 
Nashville  International  .Airpon,  TN,  9483 
New  Hanover  International  .Airport.  NC.  12265 
Oneida  County  Airport,  NY,  14182 
Oniano  International  .Airpon.  CA.  14498 
Palm  Beach  International  Airpon.  FL,  14716 
Pcllston  Regional  Airport,  Ml.  12874.  27107 
Pitt-GrcenvIlle  Airport.  NC.  2.^528 
Pocatcllo  Regional  .Airport.  ID.  23529 
Quincy  Municipal  .Airport.  IL.  34491 
Rapid  City  Regional  Airport.  SD.  6603 
Richmond  International  .Airport.  VA.  19164 
San  Luis  Obispo  County  Airport,  CA,  5878 
Sonoma  Countv  Airport,  CA,  16212 
Spokane  Inlemational  Airport,  W.A.  144 
T.F.  Green  State  Airport.  RI.  31862 
Tampa  Inlemational  Airport.  FL.  3077 
Toledo  Express  Airport.  OH.  5667 
Toledo  Lucas  County  .Airport  Authonly.  OH,  et 

al..  25686 
Valdosia  Regional  .Airpon.  G.A.  20057 
Walker  Field  Airport.  CO.  30926 
Walerkxi  Municipal  .Airport.  I.A.  19649 
Will  Rogers  World  Airport.  OK.  3938 
Yeager  Airport.  WV.  19165 
Ycllov^stone  Regional  Airport.  WY.  8305 
Youngstown Warren  Regional  .Airptirt.  OH. 

172^9 
Reports  and  guidance  dixumenls.  availability.  e!c 
Airport  impro^cmenl  program  grants  and  letters 

of  intent;  airp<.)n  capacity  projects  benefit 

cost  analysis,  policy  and  guidance.  34108 
Technical  standard  orders 

Aircraft  lluorescenl  lighting  ballast  fixture, 

10107 
Aircraft  mechanical  fasteners.  10107 
Lithium  bjltcnes.  10108 
Sealing  ^y^te^ls.  rolorcraft.  transport  airplanes. 

.ind  utility  airplanev.  2'^H.'<2 

Federal  Bureau  of  Inve.stigation 

NOTRK.S 

Agcncv  inlormalion  collection  activities 

I*ri)[K)sed  collection,  comment  request.  1  1224. 
18148,  31462.  32656 


Submission  for  0MB  review,  comment  request, 
24662.  25974,  33441 
Committees;  establishment,  renewal,  terminauon. 
etc 

Cnmma!  Justice  Information  Services  Advisory 
Policy  Board.  3528 
Communications  Assistance  for  Law  Enforcement 
Act: 
Communications  interception  for  law 
endorccment  purposes,  earners' 
requirements.  1902 
Meetings 

Cnminal  Justice  Information  Services  .Advisory 

Policy  Board.  1 7203 
DNA  Advisory  Board.  419.  4552 

Federal  Communications  Commission 

RULES 

Civil  monetary  penalues,  inflauon  adjusimeni. 

4917 
Common  earner  services: 
Access  charges — 

Local  exchange  earners,  pnce  cap 

performance  review,  etc.,  31868,  31939 
Antitrust  litigation  expenses;  accounting  for 

judgments  and  other  costs,  20124 
Caller  ID;  blocking  and  unblocking 

requirements,  exemptions.  34015 
Competitive  bidding  procedures.  13540 
Foreign  participation  in  L"  S. 

telecommunications  market,  effective 
competitive  opportunities  test  changes, 
32964 
International  accounting  rales  regulation — 
.Alternative  settlement  payment  arrangements, 
5535.  8633 
Interstate  rate  of  return  prescnpuon  procedure^ 

and  methodologies,  rale  base.  1511'' 
Local  exchange  earners,  pnce  cap  performance 

review.  4657 
Microwave  relocation  for  C.  D.  E.  and  F  bUvks. 
voluntarv  negotiation  penod  shortening, 
etc..  12752 
Nl  I  codes  use  and  other  abbreviated  dialing 

arrangements.  8633 
.North  .Amencan  Numbcnng  Plan  administration; 

earner  identification  codes,  19056 
Omnibus  Consolidated  Appropnalions  Act  of 
1997^- 
Wireless  communications  service;  2305-2320 
and  2345-2360  MHz  bands.  %36. 
16099.  16493 
OtJier  billing  and  collecting  expenses;  local 
exchange  earners  separations  procedures. 
15412 
Paging,  common  and  pnvale  v;amcr.  geographic 
licensing  procedures,  ^.impciitivc  bidding, 
!  1616 
Pa\  iclephone  recia>silfcalion  and  compensation 

provisions.  24583.  24585 
Public  mobile  services — 

Cellular  geographic  servi^o  areas,  Niundary 

determination.  9103 
Cellular  radio  general  licensing  procedures 
and  application  tiling  and  prixessing  in 
unserved  areas.  9103 
Reporting  requirements  applicable  to 

interexchange  earners.  Bell  Operating 
Companies,  other  Uval  telephone        \ 
companies  and  record  earners.  5 1 60 
Satellite  communications — 

Digital  audio  radio  service  allix-ation  in  2310- 

2360  MHz  frequency  band.  11083 
Space  and  earth  staiion  application  and 
licensing  requirements,  streamlining, 
5924 


Tanffs— 

Small  and  md-size  local  exchange  earner 
regulai.ons.  reform  and  clanficalion. 
31003 
Telecommunications  Act  of  ;'^96, 
implementation— 
Accounting  sateguards.  2918.  10220 
In-region.  interstate,  domestic  interLATA 
services  bv  Beii  Operaimg  companies; 
non-accounting  safeguards,  ck  .  2927, 
10221 
Market  entry  bamers  for  small  businesses; 
identification  and  elimination.  '*4648 
Tanff  filings  by  local  exchange  earners, 
streamlining,  statutory  effect.  '"'"5"' 
Telemessaging.  electronic  publishing,  and 

alarm  monllon,^g  services,  interpretation. 
7690.  1609.^ 
L'nivcrsal  service  policy.  32862 
Telephone  Consumer  Protection  Act  of  1991, 
implementation — 
Facsimile  broadcast  service  provider; 
facsimile  identification  information. 
19686 
Telephone  number  portability,  poliev  and 

technical  issues.  18280 
Terminal  equipment,  connection  to  basic  rale 
access  service  and  public  s\»itehed  digital 
service,  correction.  2458" 
Terminal  equipment,  connection  lo  iclephone 
network- 
End  lo-cnd  digini  connectivity  tor 
consumers,  eorreetion.  9989 
Toll  free  service  access  codes.  20126 
Wireless  communications  service. 

reconsideration  petitions,  expedited 
pleading  evcle  for  oppositions  and  replies. 
12959  ^ 
Communications  equipment: 
Radio  frequency  devices — 

Personal  computers  and  pcnpherals: 

equipment  aulhonzation  prcxcdurvs  tor 
digital  devices,  effective  date  delay. 
3  3.' 6  8 
Spread  spectrum  frequency  hopping 

regulations,  waiver  request.  35106 
Spread  spectrum  transmission  systems 

operation  in  915.  2450.  and  5800  MHz 
bands;  frequency  hopping  reduction,  etc.. 
26239 
Unlicensed  national  information  infrastructure 
equipment  il'-NII)  devices,  operation  in 
:^  (iHz  frequency  range.  4649 
Frequenev  alkxations  and  radio  treaty  matters: 
Mobile  saielliic  services.  2  GHz  allocation. 

19509 
Radio  frequency  devices,  marketing  and 
equipment  authonzations.  10466 
Organization,  functions,  and  auihonty  delegations; 
■AssfKiaic  General  Counsel  for  Ethics.  24054 
Cable  Services  Bureau.  8400 
Review  Board,  elimination.  4169 
Personal  communications  services' 

Licenses  in  2  GHz  band  (broadband  PCS) — 
Geographic  panitioning  and  spectrum 
disaggregation,  market  entry  bamers 
elimination.  653 
Licenses  in  C  block  (broadband  PCS) — 

Insiallmeni  plan  notes,  7  percent  interest  rate 
waiver,  31002 
Narrowband  PCS — 
Power  and  antenna  height  rules,  27.507 
Practice  and  procedure 

Ex  pane  rules,  presentations  in  Commission 

proceedings.  15852 
Radiofrequency  electromagnetic  fields; 
environmental  effects,  evaluation 
guidelines.  3232 
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UMI 


Radio  broadcasline 

AM  expanded  hand  jlKnmonl  plan, 
implemcnuiuon.  23176 
Correction,  283fw 
TcleL-ommjnication-.  Acl  of  1996; 
implementation — 
Broadcast  facilities,  license  term  etlension  to 
eight  years.  5339 
Radio  v;r\ices,  special: 
Amateur  services — 
Cluh  station  license,  volunteer  examiner 
teams,  and  session  managers,  eligibility 
standards  improvements.  17566 
Cellular  resellers  interconnection  of  switching 
facilities,  reconsideration  petitions  denied. 
4020 
Directional  fixed  service  microwave  antennas; 

flexible  standards.  4920 
Fixed  microwave  services — 

Digital  electronic  messaging  service 

realkxation,  24576 
LiKal  multipoint  distribution  services;  27.5- 

30,0  Gil/  hands  use.  etc..  28373 
I.txral  muliifKiint  distribution  services;  28 
GHz  and  31  GHz  bands  use.  23148 
Private  land  mobile  services- 

220  222  MH/  band,  operation  and  licensing, 

1  5'J''!< 
.Vlodification  ot  p<-i|icies  governing  use  of 
bands  below  HOO  Ml)/.  2027.  18536, 
18834 
Public  safet)  services  national  plan. 

Washington.  DC.  and  Philadelphia.  PA. 
metropolitan  areas  regional  plans 
development.  7362 
Terrestrial  microwave  tlxed  services; 

applications  in  ^8  6-4O0GH/  band; 
pnxessing  freeze  on  amendments  of  nghl 
htted.  14^)15 
Radio  stations,  table  oi  assignments: 
Alabama.  ^375.  9990.  32238 
Alabama  ei  al..  14005 
Alaska.  9374,  31007 
Alaska  et  al..  6886 
Anzona.  4465.  26417 
An  zona  et  af.  329 
Arkansas.  2641 7.  29079.  32239 
California.  9_V4,  9989.  12104.  31006 
Colorado.  26i  1,  26419.  27700,  31364,  32240 
Honda.  9990 
Georgia.  577s.  31364 
Guam,  26417 
Idaho.  26418,  27701.  29078.  29079.  31005. 

^HXX).  31007 
Iowa.  :'1364 

Kansas.  81  "8.  1^749.  23375 
Kentuckv  et  al  .  664 
l.ixiisiana.  \M)(U.  18s^'; 
-Marvland.  13544 

Michigan.  24055.  24843,  26416.  26418.  27700 
Minnesota.  5778 
Minnesota  et  al  .  2^9 

Mississippi.  24X44 

Missouri.  6886.  2"' ^"6,  24842,  25557 

Montana.  2''702 

Nebraska.  3 1  '64 

Nevada.  14004.  22895 

New  Mexico.  27701.  32237.  32238 

New  York.  13545 

North  Carolina.  2969 

Ohio.  13349 

Oklahoma.  15858.  17749,  31364,32239 

Oklahoma  el  al  .  4660 

Oregon.  32240 

Pennsvlvania.  24842 

South  Dakou.  18535.  31364 
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Texas,  12104,  13545.  22895.  31008.  31364 
Virginia,  14005 
Virgin  Islands,  10222 
Washington.  24843,  31007,  31364 
Wisconsin,  329,  32238 
Wyoming.  31364 
Telecommunications  Act  of  1996;  implementation: 
Common  carrier  services — 

Inftrastructure  sharing  provisions.  9704 
Local  competition  provisions;  motion  for  stay 
and  notification  of  court  stay.  662 
In-region.  interstate,  domestic  inierLATA 

services  by  Bell  Operating  companies,  non- 
accounting  safeguards,  reporting  and 
recordkeeping  requirements;  correction, 
5074 
Television  broadcasting: 

Advanced  television  (ATV)  systems — 
Digital  technology  conversion;  reporting  and 
recordkeeping  requirements,  26684, 
26%6 
Impact  on  existing  television  services; 
reconsideration  petitions,  32240 
Cable  Television  Consumer  Protection  and 
Competition  Act  of  1992 — 
Indecent  programming  on  leased  access  and 
public,  educational,  and  governmental 
access  channels;  cable  operators  policies. 
28371 
Leased  commercial  access,  1 1364.  25865 
Rate  regulation,  15121 
Cable  television  systems — 

Emergency  Broadcast  System  (EBS) 
replacement  with  Emergency  Alert 
System  (EAS);  compliance  deadline 
extension,  33753 
Low-price  cable  television  system  rale 

regulation,  15118 
Rate  regulation,  6491 
Digital  broadcast  television  licensees;  digital 

television  standard  use  requirement.  14006 
Telecommunications  Acl  of  1996; 
implemenlauon — 
Broadcast  facilities;  license  term  extension  to 

eight  years,  5339 
Open  video  systems;  reporting  and 

recordkeeping  requirements,  26235 
Sexually  explicit  adult  programming; 
scrambling  or  blocking;  enforcement 
date.  26245 

PROPOSED  RULES 

Administrative  practice  and  procedure: 

Electronic  filing  of  documents  in  rulemaking 
proccedingsrS.9247 
Common  carrier  service: 
Access  charges — y^ 

Special  access^ines;  presubscribed 

inierexchange  earner  charge,  general 
support  facility  costs  realUxjation.  31040 
Cellular  and  general  wireless  communications 
services — 
Geographic  partitioning  and  spcitrum 
disaggregation;  market  entp.  barriers 
elimination,  6% 
Competitive  bidding  procedures,  13570 
Extension  of  lines,  discontinuance,  reduction. 
outage  of  service,  etc. — 
Extentjon  of  any  line;  definition.  4965 
Foreign  participation  in  US 

telecommunications  market,  effective 
competitive  opporiuniiies  test  changes. 
32966 
In-region.  interstate,  domestic  inierLA TA 
services  by  Bell  Operating  companies — 
Telccommunicalions  and  customer  premises 
equipment  manufactunng,  proceeding. 
3638  i 


International  settlement  rates.  32971 
International  settlement  rates  benchmark.  15868 
Local  exchange  earners:  price  cap  pertomiance 

review,  4670 
MCI;  unbundled  network  elements  purchase, 
new  entrants  not  required  to  obtain  separate 
license  or  nght-to-use  agreements; 
declaratory  ailing  petition.  13852 
Metric  conversion  of  tanff  publications  and 
supporting  information,  proceeding 
termination,  1423 
Nl  1  codes  u.se  and  other  abbreviated  dialing 

arrangements.  8671 
Paging  systems  development,  competitive 

bidding.  1  1638 
Satellite  communications  — 

Digital  audio  radio  service  terrestrial  repeaters 

or  gap  fillers,  deplovment.  19095.  24073 

Fixed-satellite,  fixed,  mobile,  and  government 

operations,  spectrum  allocation.  16129 
Non-U. S   licensed  satellite  systems,  etc.; 
domestic  and  international  satellite 
consolidation  roundtable  discussion. 
1 8308 
Telecommunications  .Act  of  1996; 
implementation — 
Guam  Telephone  Authonty  and  other 

similarly  situated  local  exchange  carriers; 
treatment  as  incumbent  I.ECs.  29320 
In-region.  interstate,  domestic  intcrLATA 
services  by  Bell  Operating  companies, 
non-accounting  safeguards,  reporting  and 
recordkeeping  requirements.  2991 
Telemessaging,  electronic  publishing,  and 
alarm  monitonng  services;  clanfication 
of  terms.  7744 
Telephone  number  portability;  North  Amencan 
.Numbenng  Council  recommendations. 
25157 
Toll  free  service  access  codes.  20147 
Freedom  of  Information  Act:  implementation. 

34188 
Frequency  allocations  and  radio  treaty  matters: 
Equipment  aulhonzation  processes, 

simplification,  deregulation,  and  electronic 
filing  of  applications.  24383 
North  .American  Numbenng  Council 

recommendations,  28652 
Personal  communications  services: 

Broadband  PCS  C  and  F  block  installment 

payment  issues.  31777 
Narrowband  PCS  — 

Channels  and  response  channels,  eligibility 
and  service  area  issues.  27563 
Practice  and  procedure 
Pole  attachments — 

Cable  operators,  maximum  just  and 
reasonable  rates,  18074,  26465 
Regulatory  fees  (1997  FT),  assessment  and 
collection.  10793.  27710 
Radio  broadcasting 

Broadcast  licensees;  main  studio  and  public 

inspection  file  requirements,  32061 
Local  television  ownership  and  radio-television 
cross-ownership  rules,  designated  market 
area,  etc.  7203 
Multiple  ownership  attribution  rules,  7203 
National  broadcast  television  ownership  rules. 

7203 
Newspaper  broadcast  cross  ownership 
rcstnction,  waiver,  7203 
Radio  services,  special: 
Amateur  services 

Spread  spectrum  com-nunication  technologies; 
greater  use,  12af2 
Fixed  microwave  services 

LcK'al  multipoint  distribution  service,  28  GHz 

and  31  (JMz  bands  use,  16514 
Multiple  address  systems.  932941  and  928/ 
9S9  MHz  band  alUxalions.  1  1407,  32267 
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Interactive  video  and  data  service  licensees — 
Three  year  construction  benchmark;  waiver. 
7431 
Mobile  satellite  services;  2  GHz  allocation. 

19538 
Private  land  mobile  scr\iccs — 

220-222  MHz  band;  partitioning  and 

disaggregation,  16004 
Consolidation.  4717 
Radio  stations,  table  of  assignments: 
Alabama.  9408.  24896 
Alaska,  373 

Anzona.  3850.  4226.  23426 
Arkansas.  29%.  3853,  4225.  4227.  4228.  7980 
California.  3854,  4226.  5790.  6926.  6927, 

17774.  23427 
Colorado.  2996.  3853.  3854.  4224.  5788.  17773. 

22900 
Florida,  22900 
Hawaii.  12151 
Idaho,  372.  3653.  3852,  3854,  4225,  4226, 

5789.  7982.  14091,  27710 
Illinois.  6928,  7981.  7984 
Illinois  et  al,.  27710 
Indiana.  13582.  15872 
Kansas.  KS.  17772 
Kentucky.  7981 
Louisiana.  3851.  7983.  15869.  15869.  17772. 

23427 
Maryland.  9409 

Michigan.  4224,  5788-5791,  12152,  22901 
Minnesota.  373.  15871.  18558,  27711 
Minnesota  et  al  ,  29090 
Mississippi,  6929,  15871 
Missoun,  6927,  6929.  lOOIO.  17773.  22901. 

29090 
Montana.  6927,  7984.  940^.  10011.  22901 
Nebraska.  15870 
Nevada.  3852,  17774,  27711 
New  Mexico.  373.  18558 
North  Dakota.  7982 
Oklahoma.  2639.  9408.  10010 
Oregon.  3852 
Pennsylvania.  6926 
South'Carolma.  9410 
Tennessee.  4515,  7984,  14384 
Texas,  2639,  3850,  3051.  4223,  4228.  9410. 

14091.  14092.  15869 
Utah.  3850,  7983 
Virginia.  9409.  15870 
Washington.  3653,  6928,  "'981.  10011 
West  Virginia,  26466 
Wi.sconsin,  3654,  6929.  13582 
Wyoming.  4227,  4515.  5791.  12151.  15870. 
24896 
Scmi  annual  agenda.  22626 
Telecommunications  Act  of  1996;  implemeniation 
Common  earner  services — 

Economic  cost  estimation  proxy  models,  staff 

analysis,  53-^3,  5957 
Forward-looking  economic  cost  proxy 

computer  models,  staff  analysis.  9408 
National  Exchange  Carrier  Association.  Inc- 
Board  of  Directors,  si/e  and  composiuo.n 
changes,  2636 
\'ideo  programming,  mandatory  closed 
captioning,  4959.  13853 
Customer  proprietary  network  inlonnation.  cic  , 
telecommunications  earner*.'  use.  8414 
Television  broadcasting. 

Advanced  television  (ATV)  systems,  digital 

television  service,  18'' I 
Cable  Television  Consumer  Protection  and 
Competition  Act  ot  !W; 
Direct  broadcast  saicilite  public  service 
obligations,  implemeniation.  9153 


Cable  television  systems — 

Navigation  devices,  commercial  availability, 
10011 
Local  marketing  agreements,  terms  and 

charactenstics,  33792 
Local  television  ownership  and  radio-television 

cross-ownership  rules,  designated  market 

area,  etc  ,  7203 
Multiple  ownership  attnbution  rules,  ''203 
National  broadcast  television  ownership  rules, 

7203 
Newspaper  broadcast  cross-ownership 

restnclion,  waiver,  7203 
Television  stations,  table  of  assignments 
California.  13359 
Colorado.  84 
Pennsylvania.  14092 

NOTICES 

Agency  information  collection  activities 
Proposed  collection,  comment  request.  ''50. 

1332.  1754,  2157.  3739.  5827.  6246.  6970, 
8016.  8447,  8448,  8956.  9430.  12638, 
12640.  13377,  13613,  14907,  15704, 
15705,  15894,  17815,  18352,  19751, 
24446.  24652.  24653.  26505.  28479, 
28701.  31429,  32607,  32608,  3428"^ 
Submission  for  0,MB  review:  comment  request. 
751.  2367.  3894,  5003.  6534,  6784.  7457. 
8741,  8957,  10560.  13006,  13377.  15894, 
19752,  19753.  20187.  24111.  24447. 
25948.  26506.  27256,  27734,  28024, 
31600,  32116,  32606.  34289 
Common  earner  services 

Federal-Stale  Joml  Board  on  L'niversa!  Service, 

appointmenl  of  member.  31430 
Telecommunications  Act  of  19%, 
implementation — 
In-region,  interstate,  domestic  interLAT.A 
services  by  Bell  Operating  companies, 
non-accounting  safeguards.  1680^ 
Telecommunications  relay  services  fund, 
contribution  factor  (.Apnl  97     May  98 1 
and  payment  formula  (1997  CYt  approval. 
3511 
Wireless  communications  service,  auction. 

12186 
Wireless  Telecommunications  Bureau,  satellite 
digital  audio  radio  services,  auction  and 
filing  requircmenLs.  13009 
Conflict  of  interest  waiver.  24448 
Declaratory  ruling  petitions 

Cellular  Telecommunications  Industry 
Association.  404^ 
Federal-State  Joint  Board  on  L'niversai  Service: 
Proxv  cosi  models,  workshops  agenda  and 
panelists,  3040 
Meetings 

1997  World  Radi(Xommuni<.ation  Conlcrence 
(WRC-97)  Advisory  Commiitce.  8957. 
32776 
Preliminary  proposals.  11194.  31430 
Federal  State  Joint  Board  on  Iniversal  Service. 

3511 
Network  Rcliabilitv  and  Interoperability 

Council.  562".  22944 
North  .Amcncan  Numbenng  Council,  404", 
8741,  9'66,  1490".  2S"0: 
Closure  lo  public.  24112 
Meetings,  Sunshine  Ael.  99v  "45s,  ^246,  11195, 
12641,  15477,  16569,  24653,  25191,  25616, 
32777,  3365! 
Payment  accepted  from  non  Federal  sources; 

semiannual  rcpon.  11S66.  32777 
Pnvacy  .\c\ 

Systems  ol  records,  2tXXN,  246^4 
Reporting  and  reeordke-eping  rcquiremenLv.  404X, 
52.^0,  624",  lO^hO.  !'.'78,  I51H1,  18628, 


23462,  24926,  25616,  27600.  27-'35,  29346, 
30326,  32337,  32808 
Reports,  availability,  etc. 

Cable  industry  pnces  for  basic  cable  scrMcc. 
etc.  delivery.  8245 
Rulemaking  proceedings,  petitions  filed  granted, 
denied,  etc  ,  1755.  4287.  11195.  12198, 
12641,  12830,  14430,  16808,  18353,  187-'0, 
2001  1,  24448,  256r.  2''603,  28''03.  30586. 
31099,  32809.  33870 
Telecommunications  Act  of  19%.  implementation 
Inflation-adjusted  revenue  threshold,  1996 
adjustment,  27736 
Television  broadcasting 
Cable  television  systems — 

\  ideo  programming  and  \  -chip  technology; 

hearings,  24655,  28^03.  34451 
Video  programming  delivery,  market 

competition  status,  annual  a,ssessmcnt. 
562" 
Apphcatiom    hearings   detfrminauons   f.\ 
Amenean  Family  Association  et  al  .  1 1864 
AT&T  Wircless'SerMces.  Inc  ,  et  al  .  2802.^ 
Greater  Washington  Education 

Telecommunications  Association.  Inc  .  et 
al  .  1  1 864 
Hoffman.  Manin  W  ,  314.^0 
MobileMedia  Corp  ,  25948 
Pataphv-ical  Broadcasting  Foundation  et  al  , 

1 1 865 
Positive  .Alternative  Radio,  Inc    el  al  .  11865 
Public  Broadcasting  of  Northwesi  Ohio  el  al  , 

11866 
QLALCOMM,  Inc  ,  8448 
Sobel.  Marc,  ei  al  .  25615 
Turro.  Gerard  A  .  ei  a!  .  1«"53 

Federal  Contract  Compliance 
Programs  OfRce 

PROPOSED  RULES 

Altcmalive  dispute  resolution   pilol  test  programs: 
Mediators  and  arbitrators  roster  sponsorship  and 
administrauon.  6690 

Federal  Crop  Insurance  Corporation 

RILES 

Administrative  regulations 

Nonstandard  underwnimg  clasMfieauon  vistem. 
228".' 

Social  secuntv  aceoun;  numbcrv  and  cmpi>\ver 
identification  numbers,  collection  and 
storage.  28607 
Crop  insurance  regulations: 

Almonds.  25107 

Cotton.  7133 

Cranbemes.  5903.  13983 

Dry  beans.  6099 

Extra  long  staple  cotton.  6703 

Forage  plants.  14283 

Forage  seeding,  13289 

Fresh  market  idollar  plani  lomatoes.  14775 

Fresh  market  peppers,  14786 

Fresh  market  svieei  com,  14781.  26205 

Fresh  market  tomatoes,  23628,  33539 

Fresh  plums.  33733 

Grapes.  33737 

Onions.  28609 

Pears.  2007 

Raisins,  12067 

Rice,  28308 

Texas  citrus  trees.  4115 

Walnuts.  2(Xl89 

PROPOSED  RILES 

Administrative  regulations 

Insurance  coverage  by  v»nttcr,  agrcemenl; 
procedures,  ''35"'^ 
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S.vKil  -ivuruv  account  numbers  and  employer 
ider.titicalion  numbers;  collection  and 
storage.  2052 
Crop  insurance  regulations: 

Apples.  25 140 

Cannini;  .md  proccssini;  bean  endorsement. 

C'anniiii;  and  privessing  tomatoes.  33763 

Dr>  peas,  26''50 

Kciragc  Nt'cdini:,  20,"S5 

Frosh  market  peppers.  338 

Fre>h  market  sweet  com.  333 

Frc^h  plums,  ^134 

Green  pea^    2  -^^D 

Hvbnd  com  ^eeds.  4X 

Mac.idamia  nuts,  ISXJ63 

.VlaLadamu  trecN.  19067 

Onions.  6"  'M 

Peanuts.  2 '685 

Popeom,   P103 

Polatix-s,   1%0| 

Rise,  41Q-1 

Safflower  seed.  17758 

S^keei  com,  2.'6W 

Table  grapes,  2i)>'J 

Tobacco.  2fi24,s,  ^:sil 

NOTICKS 

-\gencv  intormaliiin  collection  activities: 

Proposed  ^oMe^non,  comment  request,  12591 
Crop  insurance 

Com  and  soybeans  in  select  States  and  counties; 
revenue  assurance  plan  of  insurance.  33812 
Ronda  citrus,  extension  of  sales  closing  dale, 
^2'7>! 
Crop  resenue  ^overace 

Wheat.  .'2\'x 
Crop  revenue  ^  nerage  plan  of  insurance  for 
cotton,  grain  ^orghum.  and  spnne  wheat; 
availabilitv,  '51  1 S 
Standard  reinsurance  agreement,  termination,  89 

Federal  Deposit  Insurance 
Corporation 

RLLES 

Assessments 

Bank  Insurance  Fund  - 

Rate  schedule  adjustment.  27171 
FDIC  insured  Stale  nonmembcr  banks,  disclosure 

of  financial  and  other  information,  10199 
(ieneral  policv 

Secunties  of  nonmembcr  insured  banks;  SEC 
regulations  applicability.  6852 
Govemmcnt  securities  sales  practices: 

Banks'  conduct  of  business  a.s  government 
secunties  brokers  or  dealers,  standards, 
13276 
Correction,  15600 
Practice  and  pnxedure 

.Applications.  reque^lN.  submittals,  etc.; 

appropriate  FDIC  regional  office  and  other 
definitions.  16662 
Forms,  lastruetions,  and  repons,  4895 
Securities  transactions,  rcsordkeeping  and 

confirmation  rcquiremenls.  9915 
Supplemenui  standards  of  ethical  conduct,  3771 
I  nsate  and  unviund  banking  practices: 
Small  insured  instautions.  expanded 
examination  ^vvie,  'i44'v 

PROKJSKI)  Rl  I  KS 

Advertisement  nf  membership 

[X'sign  and  display  of  official  bank  sign  by 
insured  institulions.  6142 
[-X'posii  insuraosc  .overjse: 

Streamlining  jnd  simplificauon.  26435 
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General  policy: 

Minority  and  women  outreach  program, 
contracting;  and  individuals  with 
disabilities  ouu-each  program,  18059 
Insured  Stale  nonmembcr  banks  which  are 

municipal  secunties  dealers,  26994 
Practice  and  procedure: 

Deposit  shifting  from  Savings  Association 
Insurance  Fund  to  Bank  Insurance  Fund; 
prevention,  6139 
Insured  status;  notification  of  changes.  26431 
Resolution  and  receivership  rules: 

Least  cost  resolutions,  etc.,  7725 
Riegle-Neal  Interstate  Banking  and  Branching 
Efficiency  Act;  implementation: 
Interstate  branches  used  primarily  for  deposit 
production;  prohibition,  12730 
Semi-annual  agenda,  22648 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1455, 
13379,  13380,  13381,  15478,  15479, 
29140.  29141 
Submission  for  0MB  review;  comment  request, 
8078,  30326,  30327,  31601,  33410,  34452, 
35174 
Applications,  legal  fees,  and  other  expenses; 

policy  statement,  15479 
Coastal  Barrier  Improvement  Act;  property 
availability: 
Washoe  Development,  NV,  13886 
Contracting  with  firms  that  have  unresolved  audit 

issues  with  FDIC;  policy  statement,  13382 
Federal  Deposit  Insurance  Act: 
Eligibility  to  make  application  to  become 

insured  bank;  policy  statement  rescission, 
15706 
Financial  institutions  in  receivership;  insufficiency 
of  assets  to  satisfy  all  claims;  determinations, 
13886 
Foreign  exchange  activities  in  commercial  banks, 
uniform  guideline  on  internal  control; 
rescission,  25949 
Insured  nonmembcr  banks  changes  in  control; 

policy  statement  rescission,  24927 
Liability  of  commonly  controlled  depository 

institutions;  policy  statement,  15480 
Meetings: 

Affordable  Mousing  Advisory  Board.  34289 
Meetings;  Sunshine  Act,  2367,  2666,  3896,  4763, 
5828,  7230,  8017,  9189,  10855,  1 1893, 
12198,  12199,  13613,  13614.  13887,  15182, 
19117,20188,  23775,  24112,  24113,25950, 
26789,  29346,  31431,  32608,  33651.  34756 
Money  laundering,  large-value  funds  transfers  use; 

policy  statement  rescission.  4764 
Operating  insured  depository  institutions, 

assistance;  policy  statement  rescission,  2^191 
Practice  and  procedure: 

Alternative  dispute  resolution;  policy  statement, 
1456 
Sale  of  U.S.  Government  guaranteed  loans  and 
sale  premiums;  policy  siaiemeni  rescission, 
4532 
Uniform  Financial  Institutions  Rating  System; 

policy  statement,  752 
Unrecorded  agreements  or  arrangements  of  a 
depository  institution  pnor  to  receivership, 
statutory  provisions  and  Federal  common  law 
doctrine  assertion;  policy  siatcmeni,  5984 

Federal  Flection  Commission 

KLLKS 

Civil  monetary  penalties;  inflation  adjusiments. 
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Correction,  18167.  32021 
Reports  by  political  committees: 

Best  efforts;  S200-t-  contributors  identification; 

transmittal  to  Congress.  23335 
Electronic  filing  system;  campaign  finance 

activity  reports;  transmittal  to  Congress; 

effective  date,  22880 

PROPOSKU  RILES 

Contribution  and  expenditure  limitations  and 
prohibitions 
Independent  expenditures  and  party  committee 
expenditure  limitations.  243674 
Rulemaking  petitions; 
Bopp,  James,  Jr..  13355 
Prohibited  and  excessive  contributions;  "soft 
money",  33040 

NOTICES 

Committees;  establishment,  renewal,  temiination, 
etc.: 

Clearinghouse  Advisor>  Panel,  34756 
Meetings;  Sunshine  Act.  1333.  3512.  4532.  5628, 
8958.  10270.  11893,  13383,  17621,  18770, 
23775.  25192.  26507.  30853.  31820.  33080 
Special  elections,  filing  dates: 
New  Mexico,  10562^ 
Texas.  8449.  12271,  15482 

Federal  Kmergency  Management 
.Agency 

RULES 

Flood  elevation  determinations: 

Alabama  et  al.,  6880.  23145 

Alaska  et  al.,  3223.  33023  ^ 

Anzona  et  al..  3226.  3228.  96#TO87.  9690. 
2.S858.  30280,  30282.  33026 

California  et  al..  30284 

Connecticut,  17560 

Connecticut  et  al.,  23146 

Florida  et  al..  6878.  16089.  n562 

Illinois  et  al,.  6883.  16087 

Indiana.  17561 

New  Jersey.  23144 
Flood  insurance,  communities  eligible  for  sale: 

Connecticut  et  al..  1688.  4915."9372 

Georgia  et  al..  13343 

Iowa  et  al  .  8176 

Kentucky  et  al..  33569 

Louisiana  et  al.,  27503 

Michigan,  et  al.,  1685 

Missoun  el  al.,  5534 

New  Jersey  el  al.,  31520 

New  York'et  al..  16084 

North  Dakota  el  al..  19505 

Vermont  et  al..  24;'435 
FIcKxJ  insurance  program 

Flood  mitigation  assistance,  13346 

Insurance  coverage  and  rales — 

Standard  flood  insurance  policy;  rebuilding 
or  altering  Hood-damaged  structures 
coverage.  8391 
Flood  map  correction  prtKcdCres 

Fee  requirements  and  fee  schedule.  5734 
Map  changes  processing;  procedures  and  fees: 

Fee  requirements  and  fee  schedule.  5734 
Special  tlcyxi  hazard  areas,  identification  and 
mapping 

Fee  requirements  and  fee  schedule.  5734 

PROPOSED  RLLES 

Civil  monetary  penalties    mllaiion  adjustment, 

5957 
Flood  elevation  determinations: 

Alabama  et  al  ,  6910 

Arizona  et  al  ,  .V)296,  '.■^048 

California  et  al  ,   !2«).  9722 
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Colorado.  2989 

Connecticut  et  al..  16125,  23197,  25880 
Illinois  et  al.,  17572 
Rood  insurance  program 
Wnte-your-own  program — 

Private  sector  property  insurers  assistance. 
23736 
Semi-annual  agenda.  22430 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  re^  jest.  3040, 

11196.  11197.  14140.  14141.  14142. 

16570,  16575,  16576,  16577.  25950 
Submission  for  0MB  review,  comment  request, 

4287,  4288.  16156,  16578,  25951 
Disaster  and  emergency  areas: 
Alabama,  23775 
Arkansas,  12642.  13020,  13384,  14908.  19575. 

19754.  19754,  23242,  23776.  25618 
California,  3041,  3896.  4048.  4049.  5629,  8958, 

12642,  17190 
Hawaii.  1456,  1456.  6248 
Idaho.  3897,  4049,  5629.  5630,  6248,  8958, 

15182,  34290 
Illinois.  16156.  18771,  19575 
Indiana.  13020.  17190,  19754 
Kentucky.  12643,  13021,  13384,  14908,  15182, 

16157,  17191,  18771,  19575,  25618,  33080 
Louisiana,  16157,  24655 
Micronesia.  13384.  17190,  19576.  25618 
Minnesota.  3897.  5004,  8247.  8959.  1 2643', 

19576.  19755.  2324372^776.  24655.  i 

24656.  25619,  27257.  27258.  27604./ 

30328,  33652 
Mississippi,  34290 
Nevada.  3897.  4049.  5005,  8959 
New  York,  1457,  3041,  4050 
North  Carolina.  1457 
North  Dakota.  3898.  624«.  19576,  19577 

24656.  25619.  27258.  27604,  30328 
Ohio.  12644.  13385.  14142.  18771 
Oregon.  3042.  4050.  5630.  8959.  15183 
Pennsylvania,  3042.  6248,  12644 
Puerto  Rico.  34291 
Rhode  Island,  6249 
South  Dakota,  3898,  6249,  12645.  19577, 

23776,  24656,  25620,  27258,  27604, 

30329,  34291 
Tennessee,  13021,  14142.  14143.  14909, 

17191.  18772.  19578.  23777 
Washington.  3899.  4050.  5630.  5631,  8247. 

8959,  18772,  18773,  23777,  27258 
West  Virginia,  14143,  14144 
Emergency  food  and  shelter  program;  national 
board  implementation  plan.  15482,  25620 
Flood  insurance  program 
Flood  map  changes.  13021 
Map  changes  and  flood  insurance  study  backup 
data,  fee  schedule,  5739 
Hotel  and  Motel  Fire  Safety  Act: 

National  master  list,  1640,  4400,  9894,  14584, 
25620.  29278 
Meetings 
Emergency  .Medical  Services  Federal 

Interagency  Committee.  27043 
Hotel  arxJ  Motel  Fire  Safely  Act; 

implementation.  10057 
National  Fire  Academy  Board  of  Visitors, 

15183.  33080 
Technical  Mapping  Advisorv  Council,  1756, 
13146.25952 
Senior  Executive  Service 

Performance  Review  Board,  mcmbcnihip.  25628 


16157, 


Federal  Energy  Regulatory 
Commission 

RLLES 

Electric  utilities  (Federal  Power  Act): 

Nuclear  plant  decommissioning  trust  fund 
guidelines  (formation,  organization,  and 
operation),  33342 
Open  access  non-di sen  minatory  transmission 
services  provided  bv  public  utilities — 
Wholesale  competition  promotion,  stranded 
cosf-  recovery  by  public  and  transmilling 
utilities,  12274 
Open  access  same-time  information  system 
(formerly  realtime  information  networks) 
and  standards  of  conduct  for  public 
utilities.  12484 
Next  hour  reservations  of  transmission 
service,  clarification.  610 
Public  utility  mergers,  policy  statement; 
reconsideration  denied,  33341 
Filings  under  regulations  notices 

Federal  Register  filing  requirements,  electronic 
and  paper  copies.  1281 
Natural  gas  companies  i Natural  Gas  .Act): 
Export  or  import  of  natural  ga.s.  applications 
for  authonzation  to  constnicl,  operate,  or 
modify  facilities,  30435 
Project  cost  limiLs  under  blanket  certificates. 
5913 
Natural  Gas  Policy  .Act 

Interstate  natural  gas  pipjelines — 

Business  practices  standards.  5521.  10684. 
19921,  25842 
Pipeline  service  obligations  and  self 

implementing  transportation,  etc  .  natural 
gas  industry  nestructunng,  order  on 
remand,  10204 
Small  Business  Regulatory  Enforcement  Fairness 
Act  of  1996.  implementation 
Civil  penalties  for  violations  of  requirements 
by  small  enliiies,  reduction  or  waiver, 
policy  statement,  15827 

PROPOSED  RULES 

Natural  gas  companies  (Natural  Gas  Act) 
Export  or  import  of  natural  ga.s.  applications 
for  authorization  to  construct,  operate,  or 
modify  facilities,  5940 
Gas  Research  Institute,  research,  developrrteni, 
and  demonstration  funding,  24853,  34 1 87 
Natural  Ga.s  Policy  Act 

Interstate  natural  gas  pipelines — 
Business  practice  standards,  1073 
Practice  and  procedure 

Hydroelectric  projects,  rclicensing  procedures, 
rulemaking  petition.  4494.  25874 
Rulemaking  petitions 

Pipeline  Customer  Coalition  and  Interstate 
Natural  Gas  As.sociation  of  Amenca, 
interstate  natural  gas  pipelines  services; 
expedited  complaint  procedures,  2289"? 
Semi-annual  agenda.  22658 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  comment  request,  4521. 
6961.  10029,  1  1852.  22918,  22919.  25932, 
28842,  28843.  28844 
Submission  for  0MB  review,  comment  request, 
1099.  1  100,  1879,  6%2 
Depreciation  rates  changes,  approval  requests,  new 

docket  prefix  DR  establishment,  28460 
Electric  rale  and  corporate  regulation  filings 
Aguaytia  Energy  del  Peru  et  al  ,  32105 
Aguaytia  Energy  Del  Peru  S  R   Llda.  et  al , 

11856,  22925  I 


Amencan  Recovery  Co  ,  Inc  ,  el  al  .  5966 
Amencan  Ref  Fuel  Co  of  Delaware  County, 

LP.  ei  al  .  31811 
Atlantis  Energy  Systems  Germans   AG  ci  al., 

!00'3.  10895 
Boston  Edison  Co   cl  al  .  8006 
Caipme  Power  Services  Co  cl  al  .  156^5.  16566 
Cataula  Generating  Co  .  L  P  .  el  al  ,  14135 
Central  Illinois  Light  Co  ct  al  .  18599 
Chicago  Energy  Exchange  ot  Chicago  ct  ai  , 

8941  ' 

CHI  Power  Marketing.  Inc  .  el  al  .  195^4 
Cinergy  Services,  Inc  .  el  al  .  15171.  20165, 

<1094.  31422 
Citizen^  L'tilities  Company  et  al  .  32""" 
CMS  Generation  Pinamucan  Operating  Limited 

Duration  Co  et  al..  5815 
CNG  Kauai.  Inc  .  et  al  .  I  1860 
Coastal  Nanjing  Power  Ltd   ei  al  ,  7226 
Commonwealth  Edison  Co  ci  al  ,  1083'' 
Commonwealth  Electnc  Co  et  al  ,  34056 
Consolidated  Edison  Co  of  New  York.  Inc  . 

et  al  .  1  106 
Consumers  Energy  Co  et  al  .  2016'^ 
Delmarva  Power  &  Light  Co  el  al  .  19566 
Deserct  Gerien'lion  &  Transmission  Cooperative 

el  al  .  3424; 
Detroit  EuJison  Co  el  al  .  402 
Dighton  Power  Associates  LP,  et  al.,  35169 
Duke  E^nergy  Marketing  Corp  et  al  ,  3032 
Duke  Power  Co  el  al  ,  13605,  33623 
El  Paso  Electnc  Co  et  al  .  5970 
Entergy  Power  Marketing  Corp   et  al  .  2801 S 
Entergy  Richmond  Power  Corp   cl  al  .  288^2 
Entergy  Services  Inc   el  ai  ,  4043 
ESI  Doswell  Power  Scry  ices,  Inc  .  cl  al  .  15679 
Flonda  Power  &.  Light  Co  ci  al  .  623^.  8229. 

19110 
Flonda  Power  Corp  et  al  ,  12990 
Global  Energy  Services.  LLC  ei  al  .  8944 
GPLI  l^e  Holdings.  Inc  .  el  al  .  82,'2 
Hahibullah  Coastal  Power  (Pnvaiei  Co  cl  al., 

9424 
Heanland  Energy  Services.  Inc  ,  et  al  .  4525 
Illinois  Power  Co  ct  al  .  10263.  30319 
lnicr>Late  Power  Co  el  al  ,  10551.  1  1428 
Jamaica  E.nergy  Operators,  Ltd  .  et  al  ,  1881 
Jorf  Usfar  Energy  Co.  SCA  et  al  ,  24904 
KCS  Power  Markeung,  Inc  ,  et  al  ,  26301 
Kentucky  Lliiities  Co  et  al.,  18341 
Kincaid  Generation.  LLC  .  ci  a!  .  i95'"0 
Kohinixir  Energy  Ltd,  et  al  ,  2409.' 
LEne'cia.  LP  ,  ei  al  .  24099 
Long  Island  Lighting  Co  ,  ct  ai  ,  146»l 
Louisville  Gas  &.  Electnc  Co  ei  al  ,  5217, 

12627,  13877 
Minnesou  PcAcr  &  Light  Co  ci  il  .  '306~ 
Montana  Power  Co  el  al  .  2.'6:.  15884 
Montaup  Electnc  Co  et  al  .  34247 
National  Gas  &  Electnc  LP  el  al  .  8439 
New  E^ngland  Power  Co  ct  al  ,  !  .'8^8 
New  >  ork  Slate  Electnc  &  Gas  Corp   cl  al  , 

8442,  25602.  31424 
.Niagara  Mohawk  Power  Corp   el  al  .  26^86 
Northeast  Empire  LP   No,  2  el  al,,  31813 
Northeast  L'tilities  Service  Co  et  al.,  9181, 

28854 
Northern  Electnc  Power  Co  ,  LP  ,  el  al  .  2869*; 
Northern  Indiana  f^Jbllc  Service  Co  el  al  .  '6^0 
Northern  Suies  Power  Co  et  al  ,  3280,  17614 
Ohio  Edison  Co  et  al  .  '''■]'!0 
P  H   Don  Pedro,  S  A  .  cl  al  .  6768 
PacificCorp  ct  al  .  24906 
PanEnergy  Power  Services.  IrK  .  el  al  ,  3505 
PECO  E.Tergy  Co  el  al  .  ^^66 
F^cnnsy  Ivania  Power  &  Light  Co  el  al  .  18.'4'' 
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Petroelecmcda  de  Panama  LDC  et  al  .  1745 
Polomac  Edison  Co  et  al  ,  12630 
Pow,erNel  el  al..  10840 
Public  SerMce  Co.  of  Colorado,  el  al  .  17797 
Public  Service  Co.  of  .Ne*  Hampshire  ei  al  . 

30320 
South  Carolina  Hlectnc  &  Ga>  Co  et  al.,  2365, 

14«98,  22^2^ 
Soulheastem  Power  .Administration  et  al.,  27730 
Souttiem  California  Hdison  Co  et  al  .  1883, 

4278.  26498 
Southern  Co   Services,  Inc.,  et  al.,  32593 
Southvkestem  Public  Service  Co.,  el  al.,  29724 
Tampa  Electnc  Co   et  al.,  27246 
Tapal  Knergv  Ltd.  et  al.,  25939 
Tena-ska  Power  Services  Co.  et  al.,  4751 
Tosh  lnvestment.s  B  V   et  al,.  "^221 
Transcanada  Energv  Lid  et  a!  .  23238 
L'liliCorp  United  Inc   et  al  .  25187,  32595 
Liilit> -Trade  Corp  et  al  .  12994 
Virginia  Electric  &  Power  Co  et  al,,  15886, 

"  29!  ■'S.  34250 
Washington  Water  Power  Co,  et  al  .  4999 
Western  Systems  Power  PikjI  et  al.,  6964. 

27247 
West  Texa.s  Utilities  Co  ,  et  al.,  1 1 10 
Wisconsin  Electnc  Power  Co.  et  al..  29137 
Wisconsin  Public  SerMce  Corp  et  al.,  96,  5820 
Environmental  statements,  availability,  etc.. 
.Abbeville.  SC,  3282 
Alaska  Power  &  Telephone  Co.,  8948 
Algonquin  Gas  Transmission  Co.,  34252 
Algonquin  L.NG.  Inc  .  6241 
Aihance  Pipeline  L.P..  34743 
ANR  Pipeline  Co,  6520 
Appalachian  Power  Co  ,  2491  1 
Armstrong  Energy  Resources,  16804 
Avoca  Natural  Gas  Storage.  12162.  24092 
Bangor  Hydroelectric  Co.,  34743 
Central  Vermont  Public  Service  Corp.,  12997 
Crown  Hvdro  Co.,  10556 
Duke  Power  Co  ,  3508,  5823,  2491 1 
Edwards  Manufacturing  Co..  Inc  .  244412 
Georgia-Pacitlc  Corp  et  al  .  13881 
Grand  River  Dam  Authority ,  9762,  27732, 

29338,  29726 
Granite  Stale  Gas  Transmission,  Inc  ,  8445 
Granite  Slate  L.NG  Project,  5823 
Hisanon  Monmoto,  19746 
Hopkinion  LNG  Corp  .  38H9 
Hydro  Matrn  Partnership  Ltd  .  989,  991,  15890 
Idaho  Water  Resource  Board,  32775 
Idaho  Water  Resources  Board,  3674 
International  Paper  Co  et  al  .  5(K)0 
Iroquois  Gas  Transmission  System.  L  P  .  8948 
KN  Interstate  Gas  Transmission  Co  ,  17620 
Uce  River  Hydroelectric  Project,  17800,  19319, 

23534 
Logan  Hickerson,  29338 
Ma'lacha  Hydro  L  P  ,  3035 
Manlimes  &  Northeast  Pipeline.  L.L  C  .  20005 
.Manlimes  &  .Nonheasi  Pipeline   L  L  C  ,  et  al  , 

10036 
Midwest  Hydraulic  Co.  Inc  ,  12614 
Mili;hell  County  Conservation  Board.  403 
Monroe  City  Corp..  28856 
N  E  W   Hydro,  Inc,  403,  30322 
National  Euel  Cia.s  Supply  Corp.,  14139 
Niagara  Mohawk  Power  Corp  ,  26499 
Niagara  Mohawk  Power  Corp   el  al  .  2147 
North  Carolina  Power.  H70H 
Northern  Border  Pipeline  Co  c!  al  ,  98,  32110 
Northern  Natural  Gas  Co  .  191!  ' 
Pacific  Gas  &  Electnc  Co  ,  272^2 
Ponland  General  Electnc  Co  ,  20170 
Portland  Natural  Gas  Transmission  System  ei 

al  ,  30852 


Ridgewood  Maine  Hydro  Partners.  LP,  403 
Seneca  Falls  Power  Corp  ,  7768 
Southern  California  Edison  Co.,  15476,  16892 
Southern  Natural  Gas  Co.,  7448,  1 1863,  14139. 

17800 
Southern  Natural  Gas  Co.  et  al..  29338 
Southwestern  Electric  Cooperative.  Inc.,  3674, 

23240 
Star  Mill,  Inc.,  22932 
Siuyvesant  Falls.  34253 
Summit  Hydropower,  12164 
Tannery  Island  Power  Co..  29339 
Transcontinental  Gas  Pipe  Line  Corp..  32317 
Turlock  Irrigation  District,  et  al..  8948 
Viking  Gas  Transmission  Co.,  3890 
Warm  Creek  Hydro  Inc.  et  al.,  19746 
Westinghouse  Electnc  Corp.  et  al..  2491 1 
Whitewater  Engineering  Corp..  12997 
Wisconsin  Elecric  Power  Co..  404 
Environmental  statements;  notice  of  intent: 
Alaska  Power  &  Telephone  Co..  15683 
Alliance  Pipeline  L.P.,  8949 
Columbia  Gas  Transmission  Corp.,  5824 
Great  l-akes  Gas  Transmission  LP.,  5390 
Idaho  Power  Co..  31815 

Manlimes  &  Northeast  Pipeline,  L  L.C..  28020 
Power  Authonly  of  State  of  New  York,  28460 
Te.^as  Eastern  Transmission  Corp..  34254 
Transcontinental  Gas  Pipe  Line  Corp.,  8010 
USG  Pipeline  project,  15173 
Wisconsin  River  Power  Co.  et  al..  7768 
Hydroelectnc  applications.  990.  992.  2147,  2148, 
2662.  2663.  3283.  3674.  3675.  5973,  8234. 
8951.  10266.  10556.  10844,  12826,  12827, 
12828.  12998,  14412.  15168.  15174.  16150. 
17621,  18337,  20170,  24103,  25608,  28461, 
32318,  33401,  33404,  33857,  33858 
Meetings: 

Natural  gas  industry;  issues  and  priorities. 
10266 
Meetings;  Sunshine  Act,  1749.  3891,  4756,  5975, 
8237.  8237,9428,  10847.  10848,  13609, 
14904.  18109.  22932.  24442.  25942,  28856, 
29726.  31427.33858.  34744 
Natural  gas  certificate  filings: 

Columbia  Gulf  Transmission  Co.  et  al..  7449 
Koch  Gateway  Pipeline  Co.  et  al..  2491 1 
USG  Pipeline  Co.  ei  al..  5977 
Natural  gas  companies  (Natural  Gas  Act): 
Interstate  data  availability  on  bulletin  board 

system  for  review  by  working  groups,  3277 
Uniform  system  of  accounts,  forms,  slatemenls. 
and  reporting  requirements;  revisions — 
Electronic  and  paper  filing  specifications, 

4045,  13375 
Electronic  filing  specifications,  5625 
Natural  Gas  Policy  Acl: 

Interstate  natural  gas  pipelines;  business 
practices  standards.  16568 
Oil  pipelines 

Producer  pnce  index  for  finished  goods;  annual 
change.  28464 
Preliminary  permits  surrender 

Armstrong  Energy  Resources.  3035 
Craig.  Robert.  32771 

Hydro  Matnx  Partnership,  Ltd..  2148,  12164 
Joyner  E.nterpnses  Association.  2149 
While  Hydropower  Co..  5225 
Senior  Executive  Service 

Performance  Review  Board;  membership.  20173 
Applications,  hearinj^s.  delerminanon.s,  ?ic 
AIM  Pipeline  Co..  19562 
Alabama-Tennessee  Natural  Gas  Co..  4522, 

9420,  11853,  15881,  23234.  28014,  33849 
Algonquin  Gas  Transmission  Co..  4522.  5964. 
7222.  8437   3937,  10030,  15473,  18103, 
25180 


Algonquin  Gas  Transmission  Co.  et  al.,  25933 

Algonquin  LNG.  Inc.,  14410,  25591,  32313 

Alliance  Pipeline  L.P.,  1741 

A'Lones  Group,  Inc  ,  401 

Amerada  Hess  Corp.,  19108,  25933 

Amencan  Eleclnc  Power  Services  Corp.,  27729 

Amencan  Power  Reserves  Marketing  Co., 

12987 
Amencan  Ref-Fuel  Co  of  Delaware  County, 

L.P..  33850 
Amencan  RefFuel  Co.  of  Delaware  County 

L.P.  et  al,.  10549 
Amencan  REF-FUEL  Co.  of  Hempstead,  8937 
Amoco  Power  Finance  (BVTi  Ltd.,  984 
Amoco  Production  Co.  et  al.,  4276,  28688 
AMVEST  Coal  Sales.  Inc.,  401 
A.MVEST  Power,  Inc.,  24901 
ANR  Pipeline  Co..  1444.  2361.  4749,  6232, 

7445,  8226,  8706,  8938.  I  1  163,  11  164, 

11420,  17182,  17183.  17605.  18336. 

19315,  25180.  25591.  25592.  28689, 

29132,  31419,  31586,  31801,  32770. 

33622.  35167 
ANR  Pipeline  Co.  et  al.,  18104 
ANR  Storage  Co.,  17605.  32101 
Applied  Resources  Integrated  Services,  Inc, 

29722 
Anzona  Corp.  Commission  et  al..  18338 
Anzona  Public  Service  Co.,  27242 
Arkansas  Western  Pipeline  Co.,  17605,  18104. 

25592.  29335 
Armstrong  Energy  Resources.  5812.  8009.  8085 
Ashland  Explora^tion,  Inc.,  14895,  14896 
Atlantic  City  Electnc  Co..  28844 
Atlantic  City  Electnc  Co.  et  al.,  18338,  20162. 

28845 
Avoca  Natural  Gas  Storage,  8227,  12161 
Baltimore  Gas  &  Elecuic  Co.,  31419 
Bangor  Hydro  Eleclnc  Co.,  8227,  8706 
Barnes  Transportation  Co..  Inc.,  28457 
Black  Brook  Energy  Co.,  25592 
Black  Marlin  Pipeline  Co.,  16798,  30315 
Blue  Lake  Gas  Storage  Co.,  32101 
Boston  Edison  Co.,  9180,  16798 
Boundary  Gas,  Inc  ,  4039 
Brennan  Power  Inc.,  23441 
California  Water  Resources  Deparlmenl.  3667 
Canal  Eleclnc  Co.,  27243 
Canyon  Creek  Compression  Co.,  11421, 

24093,  25934 
Caprock  Pipeline  Co.,  32102 
Carnegie  Interstate  Pipeline  Co  ,  5965, 

20003,  31088 
Cauula  Gencraiing  Co..  L.P  ,  33398 
CEA  Philippines  Holdings  LLC,  31802 
Central  Hudson  Gas  &  Eleclnc  Corp.  el  al.. 

27243 
Central  Nebraska  Public  Power  and  Imgaiion 

Dislnct  et  al.,  5623 
Central  Oklahoma  Oil  &  Gas  Corp.,  18595 
Chandeleur  Pipe  Line  Co.,  18105,  18596. 

27019,  28845 
Chevron  USA   Inc  et  al.,  29335 
Cincinnati  Gas  &  Electnc  Co.  el  al.,  27243 
Cinergy  Services,  Inc  ,  24441,  25593,  28845 
Cinergy  Services,  Inc  ,  el  al  ,  1328 
Citizens  Lehman  Power  LLC,  15881 
Citizens  Utilities  Co.,  6963,  8227.  13874.  28014 
Clarke  Generating  Co  ,  LP,  13603 
Cleveland  F-lecinc  Illuminating  Co.,  2659, 

11421,25593.30315 
CNG  Reuil  .Services  Corp.,  20163 
CNG  Transmission  Corp  .  1  100,  4276,  6764. 

6765,  8438,  11421,  16798,  17605,  25180. 

25181,  25593.  25594.  28458.  29336. 

31802.  32102.  338.50 


13874, 


15671 
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Colonial  Energy.  Inc..  23441 

Colorado  Interstate  Gas  Co..  1444,  1445.  3272. 

6232.  10831.  11421.  14130,  15473.  22920. 

25594.  264%.  27729.  31802 
Columbia  Energy  Services  Corp..  19316 
Columbia  Gas  Transmission  Corp..  984.  1 101. 

1445.  2143.  2144.  3272,  3273,  3667,  4277. 

4523.  7222.  8706.  8938.  1 1 164.  1 1 165. 

12161.  14130.  17795,  18768,  20163, 

30848,  31088,  31803,  32770,  34049,  34240 
Columbia  Gas  Transmission  Corp.  et  ai.,  10261, 

14896 
Columbia  Gulf  Transmission  Co.,  1101,  II 166, 

17183,  25181,  27595,  28689.  30848. 

32770.  34049 
Commonwealth  Edison  Co..  10550.  27595. 

30575 
Competitive  Utility  Services  Corp..  25595 
Connecticut  Natural  Gas  Co  et  ah.  23235 
Consolidated  Edison  Co  of  New  York.  Inc.. 

15671.  18105,  27244.  33399 
Consolidated  Edison  of  .New  York.  Inc..  et  al.. 

13603 
Consolidated  Hydro  New  Hampshire.  Inc., 

33850 
Consolidated  Water  Power  Co..  15473 
Constellation  Energy  Corp..  9180 
Constellation  Power  Source.  Inc..  30848 
Copano  Field  Services. Copano  Bay.  LP.  25181 
Cove  Point  LNG  LP..  1441 1.  31089 
Cranberry  Pipeline  Corp..  35167 
Crossroads  Pipeline  Co..  4992.  17606.  30315 
Crown  Hydro  Co..  24646 
CSW  Operating  Companies  et  al,.  4039 
CSW  Power  Marketing.  Inc..  33850.  35247 
Dauphin  Island  Gathenng  Partners.  15166, 

30316 
Dayton  Power  &  Light  Co..  33399 
Decatur  L'ulities,  AL,  et  al.,  20163 
Delmarva  Power  &  Light  Co.,  33063 
Denver,  CO.  el  al  .  6765 
Deseret  Generation  &  Transmission 

Cooperative.  31587 
Destec  Power  Services.  Inc..  23773 
Destin  Pipeline  Co..  LLC.  14131 
Detroit  Edison  Co  .  28845 
Discovery  Gas  Transmission  LLC.  28014 
Distngas  of  Massachusetts  Corp  .  1101.  7445. 

30316 
Duke  Power  Co.,  15167.  16148,  28846 
Duquesne  Light  Co  .  31420 
Eastern  Shore  Natural  Gas  Co..  985.  1446. 
3503.4277.6765,  10832.  12821.  14132. 

16799.  19316,  23534,  27596,  30316 
East  Tennessee  Natural  Gas  Co.,  7445,  8707, 

11422,  17606.  20003,  24902,  33063.  34240 
Egan  Hub  Partners.  LP,.  26299,  27244,  31089 
Electric  Clearinghouse,  Inc  .  16799 
El  Paso  Electnc  Co..  31803 
El  Paso  Natural  Gas  Co..  6766.  7222.  7763. 

11422.  11853.  11854.  12988.  14411. 

18768.  19108.  24093.  24647.  25934. 
28846.  31804.  32771.  33063.  33399 
Energis  Resources  Inc  .  30849 
Energy  Spnng.  Inc  ,  3273 
Enron  Power  Marketing.  Inc  .  12162 
Entergy  Gulf  States,  Inc  .  14133 
Entergy  Power  Marketing  Corp  .  31420 
EPEM  Marketing  Co  .  16^99 
Equitrans.  LP.  985.  3503,  12822.  18106. 

25595.  31089 
ESI  Calistoga  GP.  Inc..  et  al..  9180 
Exact  Power  Co.,  Inc.,  3668 
Emon  Pipeline  Co.  el  al..  14133 
Porida  Gas  Transmission  Co  .  1 101.  3668, 
4040.  4277.  6233.  10832.  10833,  11422, 


15671,  15672,  16564,  19316,  20003, 

22920,  22920,  25182,  30575.  32772. 

33400.  34050,  34445 
Ronda  Gas  Transmission  Co  ei  al..  28690 
Flonda  Power  &  Light  Co..  16800.  29723 
Flonda  Power  Corp..  28014.  28846,  31420 
Freepon  Interstate  Pipeline  Co..  14677 
Fronuer  Gas  Storage  Co  .  28458.  28690,  30576, 

31089.  34241 
Garden  Banks  Gas  Pipeline.  LLC.  15474.  17606 
Gasdel  Pipeline  System.  Inc  ,  11854.  15474. 

23441.  33064 
Gas  Research  Institute.  8227.  24647.  32773 
Gas  Transport.  Inc.  10030.  16800.  18106, 

24902.  31804 
Global  Energy  Services,  LLC,  12988 
GPL  International  Asia.  Inc  .  23442 
GPU  Power.  Inc..  23442 
GPU  Power  Philippines.  Inc  .  23442 
Granite  Stale  Gas  Transmission.  Inc  .  5965. 

12162.  16564.  25596.  27596.  31804.  32314 
Grays  Ferry  Cogeneralion  Partnership.  177% 
Great  Lakes  Gas  Transmission  LP.  1447.  4278. 

5813,  7222.  8228.  10030.  10031,  16800. 

17607.  20003.  20164.  25182,  29132, 

30316.  31804 
GTXL.  Inc.  29132 

Gulf  States  Transmission  Corp  .  95.  3274, 

12822,  14677.  27596,  28691.  31090 
Haralson  Generating  Co  .  LP  .  1 3603 
Hidro  Ibenca  B.V  .  985 
High  Island  Offshore  System.  28846 
Honeoye  Storage  Corp..  1 102,  3031 
Hopkinton  LNG  Corp  .  19562 
HonzEn  Energy  Corp  .  10833 
Houston  Lighting  &  Power  Co..  24441 
Humble  Gas  Pipeline  Co  .  264% 
Idaho  Power  Co  .  95.  2362,  31420 
Illinova  Energy  Partners,  Inc.,  32592 
Indeck  Pepperell  Power  Associates.  Inc..  27729 
Independence  Pipeline  Co  .  18338 
Inlermountain  Rural  Electnc  .Association.  146''7 
Intemauonal  Paper  Co  el  al  .  255%.  31090 
Interstate  Power  Co  .  27244 
Iroquois  Gas  Transmission  S\siem.  LP.  3886. 

13374.  18339.  20004.  24441.  31805.  32102 
Kentucky  Utilities  Co  .  33064 
Kem  River  Gas  Transmission  Co  .  5388,  10261. 

13604.  17607.  24902.  31805.  33851. 

34051,  34445 
Kincaid  Generation  L  L  C  ,  6%3 
KN  Interstate  Gas  Transmission  Co.,  I  102, 

5216,  5389,  7763,  22921.  23236.  24093. 

30317.  31805.  32103,  32314 

KN  Wallenberg  Transmission.  L  L  C  ,  5216, 

11166 
KN  Wallenberg  Transmission  Lid   Liability  Co., 

33064 
Koch  Gateway  Pipeline  Co  ,  1  102.  3274.  3503. 

3669.  6766.  7223,  7763.  8^07.  9421, 

10833.  11854.  12822,  14678.  r608. 

19317.  23236.  23773.  25183.  26299. 

26497.  26785,  27597.  28015.  28760. 

29133,  30317.  31587.  31805,  32314, 

3.^064.  33851.  33852.  34051.  34241 
KO  Transmission  Co  .  12822.  24647.  33851 
Long  Saull,  Inc  .  et  al  .  4994.  8085 
Louisiana  Intrastate  Gas  Co   LLC.  13875 
Louisiana  Nevada  Transit  Co.  12823,  14678. 

31090 
Madison  Gas  &  Electnc  Co  ,  ;"'597,  33065 
Maine  Public  Service  Co  .  27597 
Mantimes  &  Northeast  Pipeline.  LLC,  l'^168, 

15169 
.Mantimes  &  Northeast  Pipeline.  LLC.  el  al  . 

1880 


Michigan  Gas  Storage  Co  .  1447,  15170.  28847. 

33065 
MidAmencan  Energy  Co  .  28015 
Mid  Louisiana  Gas  Co,  3886.  28847 
Midwest  Energy.  Inc  .  95.  34051 
Midwestern  Gas  Transmission  Co  .  1447. 
10262.  11423,  l'^608.  25597,  33065 
MIGC.  Inc..  2659.  18597.  30317 
Milford  Power  LP.  23774 
Minnesota  Pi'wer  &.  Light  Co  .  2660.  28847 
Mississippi  River  Transmission  Corp  .  2660, 
32-^4  3275   4041    4523   ^233.  1 1 167, 
11423.  12823,  15672.  15673.  1859". 
19109.  19562.  25597.  28691.  28848 
Mississippi  Valley  Gas  Co  .  31090 
Missoun  Gas  Energy,  4041.  6766 
Mobile  Bay  Pipeline  Co.  26299.  303  I  ~.  ''4052. 

34241 
Mojavc  Pipeline  Co  .  5623.  !  1 167.  1 1423. 

15474,  25934,  32314 
Montana  Power  Co,.  2661,  24648,  30849, 

31588 
Montaup  Electnc  Co.,  25597.  31420 
Morgan  Stanley  Capital  Group  Inc..  16148 
.MP  Energy.  Inc  ,  el  al  ,  1880 
Murphy  Oil  USA,  11167 
.Muscogee  Generating  Co  ,  LP  .  13604 
National  Fuel  Gas  Supply  Corp.,  986.  1  103, 
3275.  3503,  4523.  5814.  6233.  6767,  7446. 
9761.  10031.  10550,  11168.  11423,  11424. 
15751.  17184.  18106.  19317.  23236. 
25183,  25597,  27729.  29723.  30576. 
30849,  ■'1806,  12103,  :>3066,  33400 
National  Povkcr  Markcung  Co  ,  LLC.  1447 
Natural  Gas  Pipeline  Co  of  Amenca.  1103. 
3669.  6518,  "446,  10834.  12823.  13374.   - 
15673.  16149.  16565.  25598.  25935. 
28691.  30577,  31588 
Nauulus  Pipeline  Co.,  L.L.C..  28691 
Nautilus  Pipeline  Co  .  L  L  P  ,  el  al  .  5216 
NE  Hub  Partners,  L  P  .  8228,  18597 
Nevada  Power  Co..  31421 
Nevada  Power  Co.  el  al  .  4749 
Newco  US.  L  P  .  144* 
New  England  Power  Pool.  3057-,  327''i 
New  Hampshire  Electnc  Cooperative,  Inc  . 

8228.  16800 
New  Millennium  Er)ergy  Inc  .  29^23 
New  York  Electnc  &  Gas  Corp  .  18^39 
New  'J  ork  Stale  Electnc  i  Gas  Co  .  2-244 
New  York  State  Electnc  &.  Gas  Corp  ,  3669, 

27245.  2501".  31588 
.New  York  Slate  Electnc  &  Gas  Corp  el  al  , 

33852 
Niagara  Energy  &.  Steam  Co  .  Inc  ,  22921 
NICOR  Energy  Management  5>erMces  Co., 

22921 
Niobrara  V'allev  Electnc  Membership  Corp  , 

62M 
NorAm  Energy  Services.  Inc  ,  6767,  16801 
Nor^m  Gas  Transmission  Co.,  1103,  1328, 
1448,  4042.  6767.  7763.  8938.  1  1424. 
11855.  12988,  12989.  13875,  16801, 
17608.  17609.  18107.  19109,  25598, 
27019.  28-^8.  28692.  30850.  '1806. 
31807.  33853.  33854.  34445,  "■•4"06 
Norteno  Pipeline  Co  .  18108 
North  Atlantic  Ulililics,  Inc  .  2016"^ 
Northeast  L  iihtics  Service  Co  .  4992.  31421 
Northern  Border  Pipeline  Co..  8707.  9486. 

9761.  11425.  15673.  19562,  25184.  25598. 
28848 
Northern  Indiana  Public  .Service  Co  ,  10550. 

19109 
Northern  Natural  Gas  Co..  986.  1 103.  3275. 

^^04.  5216.  6234.  6235.  7223,  7447.  8939. 
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10550.  10834.  11168.  11425.  15881. 

16801.  I93I8.  19563.  2409"',  24903, 

25184.  25598,  28848.  28849,  31091, 

31588.  32315.  32592.  32773.  33622. 

33854.  34446.  35167 
Northern  Slates  Poucr  Co.,  27598.  34241. 

34446 
Northwest  .\laskan  Pipeline  Co..  28849 
Northwest  Natural  Gas  Co..  6963 
Northwest  Natural  Gas  Co.  et  al.,  23237 
Northwest  Pipeline  Co.,  32774 
Northwest  Pipeline  Corp..  1 104.  5389.  5623, 

6518.7223.8438.9421.  10032.  11168, 

11169.  11425.  15474.  17184,  17609. 

18108.  19563.  24648.  2801  7,  28459. 

29133.  31421,  31589,  ^2103,  33854,  34052 
Northwest  Regional  Transmission  Associalion, 

17796 
NP  Energv  Inc  .  16566 
NRGenerating  Holdings  iNo   3)  B  V..  16802 
NRGenerating  Holdings  >No   4i  B.V.,  16802 
NXIS.  LLC.  1387S 

Ohio  Edison  Co  et  al  .  1  1426.  16150.  23774 
Ohio  Valley  Electnc  Corp   et  al..  25599 
OkTex  Pipeline  Co  ,  n610.  28850.  32315 
Olympic  Pipeline  Co  ,  1880 
Oniano  Hydro  Interconnected  Markets  Inc., 

4278' 
Overland  Trail  Transmission  Co  .  26497 
Overthrust  Pipeline  Co  ,  5815.  7447,  16802, 

22922,  32104.  32315 
Ozark  Ga>  Transmission  System.  12989,  17610, 

23774.  25599.  25935.  31807,  34052 
P&T  Power  Co  ,  3275 
Pacific  Gxs  &  Electnc  Co  .  1448.  1741,  27598. 

30318.  .^1807.  32775.  33400 
Pacific  Ga-s  &.  Electnc  Co,  et  al  ,  2144,  177%, 

29337 
Pacific  Ga.s  Transmission  Co  .  II  169,  15882, 

17611.  200O4.  23443.  31589.  31807. 

31808.  34242 
Pacific  Interstate  Offshore  Co.,  6519.  22922 
Pacific  Interstate  Transmission  Co..  7223 
Pacific  Northwest  Generating  Cooperative, 

4524.  9422.  25599 
PacifiCorp.  6235.  7224.  25600 
Paiute  Pipeline  Co  .  986.  ln5^n    16566.  30318, 

V^066 
PanEnergy  Field  ScrMccs,  Inc  .  r42,  35168 
PanEnergy  Texas  IntrasUle  Pipeline  Co  .  4042, 

34706 
Panhandle  Eastern  Pipe  line  Co  .  ^45.  4993, 

5%5,  7764,  8707.  S9.'>»    ;iim34.  12823, 

12824.  14133.  14134,  15475.  16803, 

23443.  25600.  27598.  28850,  31589 
Panhandle  Eastern  Pipe  Line  Co  et  al  .  7764 
PEC  Energy  Marketing.  Inc  .  et  al.,  33855 
PECO  Energy  Co  .  11426 
PECO  Energy  Co  et  al  ,  1^744 
Pennsylvania-New  Jersey  Marvland 

Interconnection.  18339.  18770,  31590 
Pennsylvania  Power  &  Light  Co.,  31421 
Petal  Gas  Storage  Co  ,  1  2824 
Platte  Pipe  Line  Co  .  18769 
PMDC  Netherlands  B  V.,  987 
PN.M  Gas  .ScrMces.  36''0 
PtKO  .Marketing  Ltd  ,  25936 
Poco  Petroleum.  Inc.,  25936 
Pnnichartrain  Natural  Ga.s  System,  27019 
Portland  General  Electnc  Co..  1 104.  9422 
Portland  Natural  (ias  Transmission  System, 

15170,  2913.' 
Portland  Natural  (jas  I  r.insmission  System  & 

Mantimes  et  al  ,  I46''s 
Ponland  Natural  Gas  Transmission  System  et 

j|      '444/1 


Power  Access  Management,  10834 

Power  Authority  of  State  of  New  York.  19746 

Power  Marketing  Coal  Services.  Inc..  19318 

ProLiance  Energy,  LLC,  4993 

Public  Service  Co.  of  Colorado,  33066 

Public  Service  Co.  of  Colorado  et  al.,  28851 

Public  Utility  District  No.  I  of  Lewis  County, 

WA.  3504 
Quark  Power  L.L.C.,  33855 
Questar  Pipeline  Co.,  987,  2145,  2146,  3504, 
4524,  9761,  9762,  15882,  I8I08,  19318, 
22922,  28692,  30318.  30850,  32104, 

34053.  34447 

Red  River  Pipeline,  LP.,  26497 

Resource  Energy  Services  Co.,  LLC.  6964. 

13213 
Revelation  Energy  Resources  Corp..  2661.  6964 
Richfield  Gas  Storage  System,  1 1855,  24098 
Richmond  Generating  Co.,  L.P.,  13604 
Riverside  Pipeline  Co.,  L.P..  3.505.  1761 1 
Rochester  Gas  &  Electric  Corp.,  25184 
Sabine  Pipe  Line  Co.,  987,  7224,  14134.  17184. 

19110,  25600,  30851 
San  Diego  Gas  &  Electric  Co.  et  al..  4993 
Sayles  Hydro  Associates,  1 104 
Sea  Robin  Pipeline  Co.,  1449,  1742,  16566, 

25184,  25185,  32316,  32774 

Shell  Gas  Pipeline  Co.,  987,  1743,  3886,  4042, 

12825.  17611 
Sonal  Power  Marketing.  Inc.,  1 1426 
South  Carolina  Electnc  &  Gas  Co..  8939. 

15475,  28851.  34053 
Southern  California  Edison  Co.,  12989.  25185. 

32774,  34447 
Southern  California  Gas  Co.,  6235 
Southern  Co.  Services,  Inc.,  34053 
Southern  Company  Services,  Inc.,  17797.  34447 
Southern  Natural  Gas  Co..  1 105.  1449.  5217, 

6236,  7225,  7765,  11170.  12825.  15673, 

17184,  17185,  17612,  18597.  19110. 

25185,  25937,  28017,  31091.  31590, 
31808,  33855,  34448,  34707,  35247 

Southern  Natural  Gas  Co.  et  al.,  988,  1 1426. 
14897 

South  Georgia  Natural  Gas  Co.,  3887,  20005, 
25936,31808 

South  Jersey  Energy  Co.,  1 1 169 

Southwestern  Public  Service  Co.,  12162,  27245 

Soyland  Power  Cooperative,  Inc.,  19745 

Steuben  Gas  Storage  Co.,  17612,  32104 

Stingray  Pipeline  Co..  1 1426,  24098,  27020 

Sunoco  Power  Marketing  L.L.C,  23443 

Tacoma.  WA,  33856 

Takoma,  WA,  3887 

Tampa  Electnc  Co.,  27245,  31809 

TCP  Gathering  Co.,  33066 

TC  Power  Solutions,  10835 

Tennessee  Gas  Pipeline  Co..  988,  988,  8438. 
8940,  9180,  10262,  11427,  12989,  14134, 
14679,  16803,  23237,  24648,  25601, 
25937,  30851,  31591,  32316,  32775. 
34448.  34706 

TcrraWatt,  Inc.,  33401 

Texas  Eastern  Transmission  Corp.,  1 105.  144V. 
5965,  6519,  6768,  8940,  10835,  1 1 170, 
13604,  15475,  25601,  30578,  33856. 

34054,  34449,  34708,  35168 
Texas  Gas  Transmission  Co.,  7447 
Texas  Gas  Transmission  Corp.,  989.  4043, 

5624,  7448,  8940,  11171,  13875.  14134, 
15883,  17612,  18108,  22923,  24903, 

25186,  29134,  30851.  31591,  31809, 
33856.  34054 

Texas  Ohio  Pipeline.  Inc.,  1 1427,  18109.  I93I9. 

34054 
Toledo  Edison  Co..  29723 


Trailblazer  Pipeline  Co..  11171,  23444,  24098. 

25937.  32317,  33857 
TransColorado  Gas  Transmission  Co..  2661. 

5624.  8940,  11427.  18598,  25938,  32105 
Transcontinental  Gas  Pipe  Line  Co  ,  8708, 

27246 
Transcontinental  Gas  Pipe  Line  Corp  .  1450, 

3276,  3887.  4524,  5391.  7765.  8229. 

10551,  10835,  11171,  11172.  12990. 

13876.  14135.  15674,  16150.  16892. 

17612.  18340,  18769,  18770.  19563. 

22923,  23237.  24903.  25186.  26300. 

28695,  31592,  31809.  34054.  34709.  34742 
Transok.  Inc..  1743 
Transwestem  Pipeline  Co,,  96.  1743,  2661. 

3276.5389.6236.  10836.  13604.  14411. 

14679,  15476,  19319,  23238,  24648,  31093 
Trunkline  Gas  Co.,  1744.  1745,  5966,  7765, 

8941,  10836.  11427.  11855.  12825,  15476 
Trunkline  LNG  Co..  6236 
Tucson  Electric  Power  Co..  32593 
Tuscarora  Gas  Transmission  Co..  22924.  25601 
United  Amencan  Energy  Corp  .  1745 
United  Power  Technologies.  Inc..  401 
United  Regional  Energy.  33401 
Unocal  Corp..  14680 
Upper  Peninsula  Power  Co..  29134 
USG  Pipeline  Co..  13876 
UtiliSys  Corp..  29134 
U  T  Offshore  System.  3887.  4994.  28851 
Valley  Electnc  .'Nssociation.  Inc..  30577 
Vermont  Gas  Systems,  Inc..  18598 
Viking  Gas  Transmission  Co.,  5815.  7448, 

8229.  10263 
Warren  Transportation.  Inc..  12825 
Wasatch  Energy  Corp  .  1 2990 
Washington  Water  Power  Co..  1745.  25186, 

25601,  29135 
Watt  Works.  LLC.  25602.  31592 
Western  Gas  Interstate  Co  .  17613.  29337 
Western  Resources.  Inc.,  et  a!..  27020 
WestGas  Interstate  Inc..  11428.  18109,  34055 
West  Texas  Gas.  Inc..  1 1428.  31810 
Williams  Natural  Gas  Co..  1  105.  1450,  3276. 

3888.  4525.  7448.  8941.  8951.  9181.  9422, 

9423.  10032.  10895.  11172.  11428.  11856, 

12826.  13876.  14680.  17185.  17613. 

19564.  22924.  24098.  24159.  25938. 

25939.  27021.  28018.  28459.  28695. 

28851.  28852.  29135.  31093.  31810. 

33067,  33857,  34055.  34742,  35169 
Willision  Basin  Interstate  Pipeline  Co.,  1450, 

1451,  2146.  3888.  5390.  6519.  7225.  8708, 

9486.  10032.  10263.  11428.  15883.  24649, 

25187.  25602,  27021.  29337.  31592. 

31810.  31811.  33622.  34056.  34449 
Wisconsin  Distnbutor  Group.  27730 
Wisconsin  Electric  Power  Co.,  19745 
Wisconsin  Power  &  Light  Co..  2146.  32593 
Wisconsin  Public  Service  Corp..  31811.  34242 
Wisconsin  River  Power  Co.  et  al  ,  18341 
WWP  Resource  Services.  Inc..  15674 
Wyoming  Interstate  Co..  Ltd..  1451.  2662. 

4525.  6237.  10836.  11172,  13604,  26497. 

31593 
York  Haven  Power  Co  et  al  .  24442.  25224 
Young  Gas  Storage  Co..  Ltd..  989.  1451.  14412, 

25939.  32.' 17 

Federal  Financial  Institutions 
Kxamination  Council 

NOTICKS 

Agency  information  collection  activities 

Submission  lor  OMB  review,  comrneni  request, 
12199 
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Appraisal  subcommittee;  appraisal  policy; 

temporary  practice  and  reciprocity;  policy 

statement.  19755.  23777 
Banks  and  bank  holding  companies 

Improper  and  illegal  payments,  joint  policy 
statement,  withdrawn,  17817 
Foreign  exchange  in  commercial  banks,  uniform 

guideline  on  internal  control,  withdrawn. 
-    9767 
Formal  corrective  action  by  Federal  bank 

regulatory  agencies,  emergency  coordination. 

policy  statement  revision.  7782 
Government  guaranteed  loans  and  sale  premiums. 

policy  siatemenl  rescission.  16158 
Money  laundenng.  large-value  funds  transfers  use. 

policy  statement  rescission,  10855 
Statutory  enforcement  actions  disclosure, 

interagency  policv  statement,  withdrawn, 

11894 

Federal  Highway  .Administration 

RILES 

Engineenng  and  irafHc  operations: 
Design  standards  for  highways — 

Geometric  design  policv.  numerical  values  to 
metric  conversion.  15392 
Preconstruction  procedures,  and  construction 
and  maintenance  — 
Federal-aid  project  agreement  streamlining; 
contract  procedures,  6869 
Truck  size  and  weight — 

National  Network  for  Commercial  Vehicles, 
route  addition  in  North  Carolina,  30757 
Technical  corrections,  10178 
L'niform  Traffic  Control  Devices  Manual — 

National  standards,  revision.  1364 
Value  engineering — 

Federal-aid  highwav  projects,  application, 
6866 
Motor  earner  safet>  standards 

Financial  responsibilitv  minimum  levels,  hours 

of  service  of  drivers,  16707 
Iniermodal  transportation,  withdrawn,  1293 
Motor  carrier  regulation  information  system, 
interpretive  guidance  in  question  and 
answer  form,  availability.  16370 
Routing  regulations;  disposition  of  loss  and 
damage  claims  and  processing  salvage, 
records  preservation.  32040 
Safety  fitrKss  procedures- 
Rating  methodology.  28807 
Motor  carrier  transportation 

Technical  amendments.  15417 
Planning  and  research 

Federal -aid  highway  systems  changes;  comment 
request.  33351 
State  highway  safety  programs,  uniform 

procedures.  34397 
PROPOSED  RULES 
Engineenng  and  traffic  operations: 

Uniform  Traffic  Control  Devices  Manual — 
Markings,  signals,  and  traffic  control  systems 
for  railroad-highway  grade  crossings. 
691 
Motor  earner  safety  standards 

Commercial  Dnvers  License  and  Dnver 
Physical  Qualification  Requirements 
Negotiated  Rulemaking  Advisory 
Committee- 
Meetings.  6753 
Federal  regulatory  review.  3855.  14662 
Hours  of  service  for  commercial  motor  vehicle 

dnvers. 
Parts  and  accessoncs  necessary  for  safe 
operation 
General  amendmenus,  18170.  32066 
Shifting  or  falling  cargo,  protection,  .North 
Amencan  standard  development, 
meetmg,  19252 


Safety  fitness  procedures- 
Rating  methodology.  28826 
Receipts  and  bills 

Freight  forwarder  bills  of  lading  issuance; 
general  jurisdiction.  4096 
Right-of-way  and  environment. 

Mitigation  of  impacts  to  wetlands,  33047 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  comment  request.  29183. 
29773 
Alcohol  and  drug  testing  program,  implemenlauon 

guidelines  availability,  32400 
Brake  training  resources  directory,  offerors  of 
heavy  tnjck  and  bus  brake  mechanic  training 
courses  and  materials,  information  request. 
14717 
Dedicated  short  range  communication  systems. 

frequency  assignments,  applications,  '.'947 
Environmental  statements,  notice  of  intent 
Albany  County,  NV,  34735 
Allegheny  County  et  al.,  PA.  1801.  1802.  6038 
Bernalillo  County.  NM.  10108 
Clark  County,  NV.  19850 
Clear  Creek  and  Park  Counties.  CO.  1  1250 
Coryell  and  Lampasa.s  Counties.  TX.  3939 
Crow  Wing  County,  .MN.  26346 
Dare  County.  NC.  rescission,  27648 
Douglas  County,  KS,  10305 
Elk  County.  PA.  withdrawn.  1803  ^ 

Hennepin  and  Wnght  Counties.  MN.  27107 
King  County.  WA.  27833 
Orange  County  et  al,,  Fl.,  10306 
Pierce  County.  WA.  8076 
Salt  Lake  and  Davis  Counues.  L'T.  3324.  12681 
San  Francisco  and  Alameda  Counties.  CA, 

19388 
San  Mateo  County,  CA.  16887 
Santa  Fc  and  San  .Miguel  Counties.  .NM, 

withdrawn.  8305 
Savannah.  GA.  15967 
Sequoyah  and  LeFlorc  Counues.  OK.  2212 
Spencer  County  et  al,.  IN,  1"'661 
Tuscaloosa  County,  AL,  17903 
Virginia  Beach,  \ A,  32400 
Weber  County,  LT.  183X3 
Worchester  County.  MD.  8306 
Wnght.  Steams,  and  Sherburne  Counties.  MN, 

25216 
Yamhill  County.  OR.  13426 
Yankton  County.  SD.  et  al..  15%8 
Grants  and  cooperative  agreements,  availabilitv. 
etc 
•Motor  earner  regulatory  relief  and  safety 
demonstration  project  31655 
Intelligent  Transportation  Systems  National 
Architecture:  dedicated  shon  range 
comunication  systems,  implementation.  ''91 
Intelligent  Transportation  Systems  program 
•Advanced  rural  transportation  systems  strategic 

plan,  inquirv.  128''4 
Weather  information  for  surface  transponation. 
participation  request.  32401 
Meetings 

Intelligent  Transponation  Societv  of  Amenca. 
23288.  23289 
New  York  State,  transportation  improvement 
projects,  programmatic  hxccutive  Oder 
11990  wetland  finding.  28101 
Organization,  functions,  and  authonty  dclegauons: 
Rulemaking  and  adjudicatory  diKkct  files; 
lcmp<.)rary  reiivation.  '^234 
Strategic  plan,  performance  measures 

development.  241. "^4 
\^ctland  tunctions.  hvdrogeomorphit  approach  to 
assessing.  National  action  plan.  33607 


- 
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Winter  home  heating 

^il  delivery  State  fieMbiliiy 

program,  hours  o 

f  dnvers  servic 

C.  4< 

"7  "> 

Federal  Housing 

Enterprise 

Ov 

ersight 

OfTice 

PROPOSED  Rl  LES 

Semi  annual  agenda,  i 
F"ederai  Housine 

2482 
Finance  Br 

)ar( 

Rl  LES 

Federal  home  loan  bank  wstem 
Advances  to  nonmcmtiers,  120^3 
I        Advances  to  non-qualified  ihnfl  lenders, 
restnctions.  8868 
Bank  or  trust  company  deposits,  definition 
modificatior> — 
Foreign  banks'  L  S   branches  and  agcni.ies 
investment  deposits  inclusion.  6860. 
26921 
Community  support  requirement.  28983 
Employees  selection  and  compensation  and 
Finance  Office  Director  selection.  Federal 
regulatory  reform.  4 

PROPOSED  RLLES 

Federal  home  loan  hank  system 

Housing  finance  and  vommunity  investment; 
mission  achievement.  17108,  25563 
Semiannual  agenda.  22662 

NOTICES 

Conventional  1  '••mily  nonfarm  mortgage  loans. 

monthly  survcv  of  rates  and  terms.  9767 
Federal  home  loan  bank  system 
Community  support  rcview- 

Members  selected  for  review,  list.  \~^h 
18122 
Financial  management  policy,  policv  viatcmcni. 

1 3 1 46 
Items  processing  and  settlement  and  other 
services,  pnces.  P81  8 
Housing  and  community  development  investments 
pilol  programs  at  New  York.  Chicago   and 
•Atlanta  Federal  Home  Uian  Banks,  financial 
management  policy  provisions^  public 
heanngs,  5828 
Meeungs.  Sunshine  Act.  5005.  6535.  6971.  8742, 
9431.  14144.  15895,  18134,  18353,  22944, 
24113.  3-^080.  34452 

Federal  Labor  Relations  Authority 

RILES 

Federal  Service  Impasses  Panel  procedures 

Clarification  and  simplification,  correction.  2547 

PROPOSED  Rl  LES 

Infair  labor  practice  proceedings;  miscellaneous 

and  general  requirements.  28378 
NOTK  F„S 
■Amicus  curiae  bnefv  in  representation  proceedings 

pending  before  FT^R.A,  opponunitv  to  submit, 

-2h08" 

Federal  .Maritime  Commission 

Rl  I  ES 

Mantimc  ca.Tierv  in  foreign  commerce 
Conditions  unfavorable  to  shipping,  actionv  lo 
adjust  or  meet  — 
L  nited  States  Japan  trade,  pon  restnctions 
and  requirements,  9696,  185.^2,  18533 
CXean  common  earners  agreements,  information 
form  and  pc-t  effective  reporting 
requirements,  iitimg  of  partial  stay,  '28 
Ocean  freight  forwarder-  licensing 

Non-conviction  for  drug  offenses  certification, 
denial  of  Federal  bcrxTfils.  61  »2 


FEDERAL  REGI.STER  INDEX.  January  -June.   1997 


FMC 


PractiL'e  and  procedure  ailes: 

Non  conviciion  for  lirug  offenses  certification; 
denul  of  Federal  bcnefili.  6132 

PROPOSED  Rl  I.ES 

Semi  annual  agenda,  22668 

NOTICES 

Agreemenis,  additional  information  requests: 
Hyundai  Merchant  Marine  Co..  Ltd..  el  al..  8449 

.■\grcement.s  filed,  etc  ,  ''57,  1457.  1766.  2159. 
2667.  3512.  4532.  5231.  5631.  6971.  8449, 
9189.  10562.  11197.  12200.  13385.  14144. 
15183.  15516.  16158,  17826,  19117.  19761. 
23243.  25628,  2X)43,  27736,  29141.  30853. 
31601.  32338.  3406 _^.  U^>6 

Casually  a/id  nonpcrtomiaiicc  ccrtitkatcs 

.American  Canadian  Canbbean  Line,  Inc.  et  al., 

27736 
Cape  Canaveral  Cruise  Line,  inc  ,  et  al,,  27737 
Carnival  Corp  et  al  ,  -■>042,  6785 
Glacier  Bay  Park  Concessions,  Inc  .  el  al.,  3043 
RivcrBarge  Excursion  Lines,  Inc  .  et  al.,  6785 
Showa  Line  Ltd   et  al  .  6785 

Complaints  tiled 

.\S  Ivarans  Reden,  5005 
ADtranz  (North  .■\mencai.  Inc..  el  al..  994 
Corpco  International  Inc..  12645 
Hoegh-L'gland  Auto  Liners  AS.  31431 
McKenna"  Trucking  Co  .  Inc  .  et  al  .  5988 

Freight  forwarder  licenses 

A2Z  International  Trading,  Inc  ,  et  al  ,  8017 
.Aero-Mar-Terra  Forwarding  et  al  ,  8449 
.Air  Sea  International  Forwarding.  Inc  .  et  al.. 

6249 
Alpha  Cargo  Services.  Inc  .  et  al.,  6971 
.Amencan  Cargo  Forwarding.  Inc  ,  et  al.,  13385 
Amencan  Freight  Liners,  Inc  ,  c!  al  .  1887 
.Amersiar  Shipping  Inc   et  al  ,  16578 
Anchor  Shipping  &  Chartering  Co  et  al  ,  14682 
Ben  &  Brothers  Forwarding  Corp  et  al  .  1 1 197 
Bottom  Line  Forwarders,  Corp  ,  et  al  ,  13386 
Cauci  Shipping  Inc   et  al  ,  26789 
Celadon-Jacky  Maeder  Co  et  al  ,  19761 
Century  Express  et  al  ,  19761 
CERES  Freight  Systems,  Inc.  et  al  .  16808 
Challenge  Warehousing,  Inc  .  el  ai  .  24448 
Ciofalo.  Frank  J  .  et  al  ,  18629 
CNC  Shipping  International  Inc   et  al  .  3291 
East  West  North  South  Forwarding.  Inc  .  et  al,, 

7458 
Edward  Mittelstaedt.  Inc  ,  ct  al    10562 
Elite  Airfreight.  Inc,  et  al  ,  15517 
European  4  General  Shipping,  Inc  ,  et  ai  ,  406 
Hansa  USA   Corp  et  al  ,  31432 
Horizon  Trading  Co  ,  Inc  ,  et  al  .  27258 
Intemauonal  Consultants.  Inc  .  el  al  ,  757 
International  Services.  Inc  .  et  al  .  13386 
J&.M  Intemauonal.  Inc   et  al  .  1 1894 
K,V    Mark  Corp  el  al  ,  28703 
Kearney  Com.panies.  Inc  .  et  al  .  14145 
•Marine  Air  Land  Intemauonal  Services  et  al . 

12200 
Onon  Intemauonal  Freight  Forwarders.  Inc  ,  et 

al  ,  8742,  28480 
Paccent  Express  Line  Co  el  al  ,  13154 
Roldan  Products  Corp  et  al  ,  5231 
Sanpo  Unyu  Co  ,  Ltd    et  al  ,  9431 
Spcco  Intemauonal,  Inc  .  et  al     17826 
Transglobal  Solutions  et  al  ,  I  1  198 
Uirtk  Forwarding.  Inc  ,  et  al  .  321 17 
Worldwide  Inlemational  el  al  ,  25192 
Worldwide  Shipping  et  al  ,  30329 

Invesiigauons.  hcanngs,  peuiions,  etc 
A  P   .Moller  Maersk  Line  el  al,.  25193 
Apex  Manumc  Co  ,  Inc  .  31 100 
F.ver  Freight  Intemauonal  Ltd  et  al  ,  1 1 198 


Hyundai  Merchant  Marine  Co..  Ltd,,  et  al,, 

25195 
Pacific  International  Shipping  et  al  .  1887 
Paeon  Express.  Inc,  et  al,,  34757 
Shipman  International  (Taiwan)  Ltd,,  16158 
Topoccan  Consolidation  Service.  Ltd  .  el  al.. 
30587 

Meetings;  Sunshine  Act,  6972.  16578.  18353 

Senior  Executive  Service: 

Performance  Review  Board;  membership.  33410 

Federal  Mediation  and  Conciliation 

Service 

RULF^ 

Arbitration  services: 

Arbitration  policy  and  procedures,  34170 

PROPOSED  RULES 

Arbitration  services: 

Arbitration  policy  and  procedures,  1 1797 
Correction,  14052 

Expedited  arbitration,  351 12 
Semi-annual  agenda.  22436 

Federal  Mine  Safety  and  Health 
Review  Commission 

RlJLFJs 

Conflict  of  interests,  18705 

PROPOSED  RULES 

Eiqual  Access  to  Justice  Act;  implementation; 
Attorneys'  fees  and  other  expenses;  award.  4025 

NOTICES 

Government  PerformaiKe  and  Results  Act  of 
1993;  implementation: 
Goals  and  objecuves  development,  comment 
request,  23800 
Meetings;  Sunshine  Act.  2395.  5489.  9815,  12250. 
17214,  24667,  31464,  33682 

Federal  Prison  Industries 

PROPOSED  RULES 

Inmate  work  programs;  eligibility,  23536 

NOTICES 

New  product,  specific  product,  and  significant 
expansion  of  existing  product,  definiuons; 
public  involvement  procedures.  1 1465 

Federal  Procurement  Policy  Office 

RULF^ 

Acquisition  regulations: 

Cost  Accounung  Standards  Board — 

AllocaUon  of  contractor  restructunng  costs 
under  defense  contracts;  interpretation, 
31308 
Cost  accounting  standards  coverage; 
apipiicability  criteria,  31294 

Federal  Railroad  Administration 

RULES 

Alcohol  and  drug  use  control: 

Random  drug  and  alcohol  testing- 
Minimum  tesung  rate    1997  determinauon, 
13349 
Railroad  power  brakes  and  drawbars: 

Tram  and  locomotive  power  braking  systems; 
advaiKcd  technology  use.  two-way  cnd-of- 
train  telemetry  devices,  278,  30461 
Railroad  workplace  safety 

Roadway  worker  protection,  reconsideration 
pctili.inN,  19234 

PROPOSED  Rl  LE-S 

Radio  standards  and  procedures 

Wireless  communitalinns  devices  rt-quiremcnls. 
34544 


Railroad  safely;  passenger  train  emergency 
preparedness  plans,  8330 
Public  hearings,  1 0248 

NOTICES 

Emergency  orders; 

Northwestern  Pacific  Railroad,  4568 
Exemption  petitions,  etc 

Arkan-,as-Oklahoma  Railroad  Co,.  29774 

Beech  .Mountain  Railroad  Co..  2213 

Boone  &  Scenic  Valley  Railroad.  20058 

Canadian  .National  Railroad.  2213 

Indiana  Harbor  Belt  Railroad  Co..  297:'4 

Kiski  Junction  Railroad.  29775 

Metro-North  Railroad,  29775 

Michigan  Southcm  Railroad  Co..  Inc.,  29776 

National  Railroad  Passenger  Corp.  (AMTRAK), 

18163.  26347 
New  York  State  Transportation  Department, 

8306 
Northeast  Illinois  Railroad  Corp..  145 
Norlhem  Central  Railway.  Inc.  29776 
SMS  Rail  Service  Inc.,  17661 
Southeaslcm  Pennsylvania  Transportauon 

Authority.  29776 
Southern  Pacific  Transportation  Co.,  11945 
South  Kansas  &  Oklahoma  Railroad  el  al..  145 
Union  Pacific  Railroad  Co.  et  al.,  34736 
Union  Pacific  Railroad  et  al,.  19851 
Westinghouse  Air  Brake  Co,.  2214.  18163 
Meeungs: 

Maglev  Study  Advisory  Committee,  3550.  8507, 

14498.  19388,  2^834 
Railroad  Safely  Advisory  Committee,  10606, 

31661 
Safety  bulleuns: 

Emergency  application  of  air  brakes  on 

descending  grades  of  2  percent  or  greater, 

9014 
Safety  practices  for  locomouves  equipped  with 

emergency  mullipleunit  (MUl  fuel  line 

cut-off  devices.  4569 
Safety  direcuves; 

Operational  tests  and  inspection  integrity 

evaluauon  and  safety-cntical  informauon 

conveyance,  35330 
Traffic  control  systems;  discontinuance  and 
removal: 
CSX  Transportauon.  Inc..  34339 
CSX  Transportation.  Inc.  et  al  ,  15216 
New  Orleans  Public  Belt  Railroad,  2214 
Norfolk  Southern  Corp..  25217 
Union  Pacific  Railroad  Co.  et  al .  8307 

Federal  Reserve  System 

RULES 

Availability  of  funds  and  collecuon  of  checks 
(Regulauon  CC) 
Miscellaneous  amendments.  13801 
Technical  amendments,  26220 
Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y) 
Bank  acquisition  proposals,  etc.  streamlining, 
9290 
Consumer  leasing  (Regulauon  M): 

Advertising  disclosures  for  lease  transactions; 

streamlining.  15364 
Official  staff  commentary.  16053 
Demand  deposits;  prohibition  against  payment  of 
interest  (Regulauon  Q) 
Limitations  on  premiums,  interpretation.  26736 
Depository  insututions.  reserve  requirements 
(Regulauon  D) 
Depository  insutution  locauon.  clanficaUon, 
34613 
Federal  Reserve  banks;  issue  and  cancellation  of 
capital  stock  (Regulation  I) 
Depository  instituuon  locauon.  clanficaUon, 
34613 


36 


FEDERAL  REGISTER  INDEX,  January-June,  1997 


UMI 


FTC 


Government  securities  sales  practices: 

Banks'  conduct  of  business  as  government 
securities  brolters  or  dealers;  standards, 
13276 
Correction.  15600 
Home  mortgage  disclosure  (Regulation  C): 
Depository  institutions  asset  exemption 

threshold  increase,  disclosure  requirements 
modification,  etc..  28620 
Correction.  33339 
Depository  institutions  asset-size  exemption 
threshold;  increase.  3603 
Loans  to  executive  officers,  directors,  and 
pnncipal  shareholders  of  member  banks 
(Regulation  O): 
Loans  to  holding  companies  and  affiliates. 
13294 
Membership  of  State  banking  institutions 
(Regulation  H) 
Secunties  transactions  effected  by  State  member 
banks;  recordkeeping  and  confirmation, 
9909 
Small  insured  institutions,  expanded 
examination  cycle,  6449 
Organization,  functions,  and  authonty  delegations: 
Board  Secretary,  34617 
Foreign  bank  applications.  14792 
Securities  credit  transactions: 

OTC  margin  stocks  and  foreign  stocks  lists, 
3773.  22881 
Truth  in  lending  (Regulation  Z) 

Official  staff  commentary;  update,  10193 

PROPOSED  RULES 

Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y) 
Nonbank  subsidianes  under^nung  and  dealing 
in  secunties.  limitations;  review.  2622 
Collection  of  checks  and  other  items  from  Federal 
Reserve  banks  and  Fedwire  funds  transfers 
(Regulation  J). 
Single  funds  accounts,  27547 
Consumer  leasing  (Regulation  M) 

Motor  vehicle  leasing,  etc.;  disclosures.  7363 
Streamlining,  62 
Depository  institutions;  reserve  requirements 
(Regulation  D): 
Depository  institution  location;  clarification, 
1 1 1 17 
Electronic  fund  transfers  (Regulation  El: 

Electronic  benefit  transfer  programs;  exemption, 
3242 
Equal  credit  opportunitv  (Regulation  B) 
Creditor  compliance  with  Equal  Credit 
Opportunity  Act;  legal  pnvilege  for 
information,  56 
Federal  Reserve  banks,  issue  and  cancellation  of 
capital  stock  (Regulation  h 
Depository  institution  location;  clarification. 

11117 
Simplification,  update,  and  regulatory  burden 
reduction.  15297 
Freedom  of  Information  Act.  implementation, 

31526 
Membership  of  State  banking  institutions 
(Regulation  H) 
Simplification,  update,  and  regulatory  burden 
reduction.  15272 
Riegle  Ncal  Interstate  Banking  and  Branching 
Efficiency  Act.  implementation 
Interstate  branches  used  pnmanly  for  deposit 
production,  prohibition,  12730 
Secunly  procedures  (Regulation  P),  15300 
Semi  annual  agenda.  22674 
Truth  in  lending  (Regulation  Z) 

Disclosures  to  consumers;  improvement.  15624 
Home  equity  loan  market,  disclosure 

requirements  and  closed-end  mortgage  loan 
limitations,  hcanngs,  23189 


Residential  mortgage  and  variable-rate 
transacuons — 
Fifteen-year  histoncal  example  of  rates  and 
payments;  disclosure,  5183 

NOTICES 

Agency  information  collection  activities 

Proposed  collection;  comment  request,  4764. 

10562,  15184.  15517.  24927,  30853 
Submission  for  0MB  review,  comment  request. 
6972.  8078,  14909,  18353,  35175 
Banks  and  bank  holding  companies 

Change  in  bank  control,  406,  1117,  2667,  3043, 
3292,  3512,  4533,  5007,  5232,  5410,  5831, 
6249,  6535,  7230,  8247.  8450,  8960,  9190 
9770,  10270,  10564,  10856,  11894.  12645. 
13887,  14145,  14909,  15711.  15895. 

16578.  16809,  17191.  17827,  18353. 
18629.  18773.  19117,  19322.  20011. 
23778.  24113.  24656.  25952,  26314, 
27044,  27259,  27604,  27738,  28863. 
30330.  30589.  31101.  31820.  32809. 
33652,  34064,  34452,  35177 

Formations,  acquisitions,  and  mergers,  40"?, 

1118,  1333,  1458,  1767.  2160.  2368.  2667, 
3043.  3513.  3698.  3899.  3900.  4050.  4289. 
4533.  4534,  5007,  541 1.  5832,  5989,  6250. 
6535.  6785.  6786.  7231.  7783.  8742.  8960, 
9190,  9431,  9432,  9770,  10271.  10856. 
11454.  11894.  12645,  12646,  13155 
13386,  13614,  14145,  14146,  14682, 
14910,  15185,  15518,  15711.  15895, 

16579,  16809,  17192,  17622,  17827, 
18354,  18629,  18773,  19118,  19578, 
19762,  20011,  20188,  22944,  23243, 
23778,  24113,  24114,  24928,  25953 
26315,  26507,  26''90,  27259,  27605 
27737.  28480.  28703.  28863.  29347 
30330.  30589.  30856.  31 101.  31102 
31432.  31602.  31820.  32117.  32610. 
32810.  33081,  33653,  33870,  33871 
34064,  34452,  34758,  35177 

Nonbanking  activities,  4534,  23244 
Permissible  nonbanking  activities,  1118,  1458, 
1889,  2160,  3044,  3699,  4051,  4535,  5008. 
5232,  5832,  598<?,  6250,  7231,  7784,  8248. 
8742,8960,9432,  11455,  11895,  13155, 
14146,  15185,  15519,  15711,  17828, 
19322,  19578,  20012,  20189,  22945. 
23244.  241  14.  24657.  25953.  26315. 
26790.  27259.  27605,  29348.  30329. 
30856.  31432,  31602,  32117,  32611, 
33411,  33653,  33871.  34453.  35177, 
244489 
Committees,  establishment,  renewal,  termination, 
etc. 
Consumer  Advisory  Council,  nominations 
request.  32810 
Federal  Open  Market  Committee 

Domestic  policv  directives.  994.  6786.  17192. 
31102  ^ 

Federal  Reserve  bank  scrvKCi 

Net  settlement  payment  services  enhancement. 

comment  request.  321  18 
Volume-ba.scd  fee  sL-jctures  for  electronic 
payment  services  and  products,  etc., 
approval.  14146 
Meetings 

Consumer  .Advisory  Council.  157  12.  34064 
Meetings,  Sunshine  Act,  40'',  408.  1118.  i  1  19. 
n34,  1458.  2161.  2668.  .V'ii3.  3699.  3900. 
4289,  5232.  5833.  6535.  697,:i.  7458.  8017. 
8018.  8450.9191.  9770.  10564.  11455, 
12200,  12831.  13386.  1.^614.  14431.  14910, 
15185.  15519.  16160.  16809.  1782<J.  18629, 
19118,  19762,  20189,  23245.  24114,  24657. 
24928,  25629,  26M5.  2"044.  27(i(yi.  28481, 


28864.  29348.  30331.  31103.  31602.  31603. 
32338.  3281  1.  33654,  34065.  34-'58 
Reponing  and  recordkeeping  requirements.  4289, 
12646.  15706.  28481.  '2122,  3281  1.  ■<4"58 

Federal  Retirement  Thrift  Investment 
Board 

RLLES 

Thrift  savings  plan: 

Basic  pay  definition,  loan  eligibility  expansion, 

and  loan  program  amendments.  18019 
Death  benefits  payments,  32426 
Eligibility,  plan  account  make-up  contributions. 

withdrawn  funds  nsstoration.  and  loan 

account*  reestablishment.  18234 
Miscellaneous  regulations,  32473 
Penodic  participant  statements,  definitions  and 

clarification,  34154 
Vesung;  definitions  and  clanfication,  33968 

PROPOSED  RULES 

Thnft  savings  plan 

Death  benefits  payments.  14653 

Penodic  participant  statements,  definitions  and 

clanficauon.  25559 
Vesting,  definitions  and  clanficauon.  25558 
NOTICES 

Meetings.  Sunshine  Act.  408.  4535.  8960.  15895. 
23779,  29728 

Federal  Trade  Commission 

RULES 

Appliances,  consumer,  energy  consumption  and 
water  use  information  in  labeling  arxj 
advertising 
Comparability  ranges — 
Clothes  washers.  26383 
.Appliances,  consumer,  energy  cosLs  arKJ 
consumption  informauon  labeling  ai>d 
advertising 
Residential  energy  sources,  average  unit  energy 
COSLS.  5316 
Industry  guides 
Jewelry,  precious  meials.  and  pewicr  irxiustnes. 
platinum  product  claims.  16669 
Textile  Fiber  ProducLi-  Identification  ^ct: 
Ela.stocsier.  new  fiber  name  and  dermiiion. 
28342 
Trade  regulation  rules 

Textile  weanng  apparel  and  piece  goods,  care 
labeling,  care  s\rnbols  use.  coiKlilional 
exemption.  29006 
Care  ■-ymbois  use.  condiuonal  exemption, 
.^'24 

PROPOSED  Rl  LES 

Fair  Credit  Reponmg  Act 
Consumer  reporting  ageiKies.  consumer  rights 
and  duties.  9!  23 
Hobby  Protection  Act 

Overall  costs,  benefits,  and  regulatory  arxJ 
economic  impact.  1  ■104y 
Industry  guides 
Private  vtxational  schools.  19703 
Watch  industry.  33316 
Magnuson-Moss  Warranty  Act 
Consumer  pnxlucu.  wntten  warranties;  informal 
dispute  seiilcmeni  procedures.  15636 
Scmi  annual  agenda.  22692 
Trade  regulation  rules 

Franchising  and  business  opp^^rtunily  vcBBim; 
disclosure  requircmcnl-s  and  prohibitions, 
9115 
Public  workshop  conlcrences.  28822 
Home  cntenainmcnl  prixlucts.  power  output 
claims  for  amplifiers.  16500 
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FTC 


Leakproof.  gudranteed  Icakpnxif,  eu  .  JoLcp!:ve 
use  as  descnptivc  of  Jr\  jfll  baiicnes. 
14050 
Negative  opiion  plans  use  bv  sellers  in 

commerce.  cosLs  and  bcnet'it.s.  15135 
Ophthalmic  practice  rules,  15865,  29088 
Telecommunications  Act  of  1996 — 
900-number  rules.  pa>-per-call  services 
advertising  and  operation  and  billing 
dispute  procedures  esublishment.  1 1750 

NOTICES 

Agencv  information  collection  activities: 

Submission  for  0MB  review,    comment  request. 
4290 
Compliance  assistance  and  civil  penalty  leniency 
policies  tor  small  entities,  poiics  statement 
and  comment  request,  Ib.StW 
Consumer  information  privacy,  public  workshop, 

10271 
Interlocking  dlrectorate^ 
Clavlon  .Act  Section  S  junsdictional  thresholds, 
'  2668 
Joint  Venture  Project,  comment  request,  22945 
Made  in  L'SA  claims  in  product  advertismg  and 

labeling,  guides,  comment  request,  25020 
MagnusonVloss  Warranty  Act 
Consumer  products  wniten  vkarranties.  informal 
dispute  settlement  procedures,  32338 
Mergers  or  other  transactions;  disclosure  of 
investigations,  policy  >,tatemcnt,  18630 
Mutual  antitrust  enforcement  assistance,  proposed 
agreement  betv^een  United  States  of  .Amenca 
and  Australia,  comment  request,  20022, 
24131.  24159 
Organization,  functions,  and  authority  delegations: 
Competition  and  Consumer  PrnioLtion  Bureaus, 
Directors.  15H5 
Premerger  notification  v^aiting  pcncxis;  early 

terminations,  2668.  6250,  6252.  6253.  9191. 
12647.  13615,  16580.  22948.  26508,  28704. 
.■!2339.  34291.  35178 
Prohibited  trade  practices: 
lsS4Corp  et  al  .  s412 
294.M74  Canada.  Inc  .  16582 
AAF  McQuav.  Inc  ,  >008 
Abbott  laboratories,  2161 
Abflex,  ISA,  Inc  .  et  al.,  33871 
Administrative  Co  el  al  .  5413 
Advanced  Health  Care  Systems  et  al.,  16583 
Albcnson.  Randolf  D  .  4765 
Aldi.  Inc  ,  27606 
Amencan  Cyanamid  Co  .  6255 
American  Home  Products  Corp.,  10058 
Amencan  Honda  Motor  Co.,  Inc  ,  17829 
.Amencan  Isu/u  Motors  Inc.,  17829 
\menca  Online.  Inc  .  26510,  28760 
Amenfit    Inc  .  Ih584 
Apple  Computer.  Inc..  1 1 199 
Autixlesk.  Inc  .  et  al..  16814 
Automatic  Data  Prcxessing.  Inc..  34293 
Baxter  International  Inc  .  4i.W 
Bean.  Timothy  R  .  4-'65 

Bcn,.kiscr  Consumer  PnxJucts.  Inc.,  4765.  6619 
B.xJv  Cold.  11201 
B.xlywell  Inc   et  al..  16585 
Bruno's.  Inc  .  27607 
Budget  Marketing.  Inc..  ct  al..  15895 
Budget  Rent  A  Car  Systems,  Inc..  4766 
Cadence  [)csign  Systems.  Inc  ,  26790 
California  Suncarc.  ItK..  et  al..  17829 
Cancer  Treatment  Centers  of  America,  IrK..  et 

al  .  4766 
(  iha  (ieigy  Ltd   l-i  j1     4jcJ 
Clark.  Manha.  4^66 
Class  Rings.  In^  .  cl  al  .  5008 
CompuServe.  Inc.  ,  26512 


iH 


Computer  Business  .Services,  Inc.,  et  al  .  1 1201 

Comtrad  Industries.  Inc..  33654 

Conopco.  Inc..  15896 

Cooperative  Computing,  Inc.,  10564 

Coryat,  Bnan,  4767 

CVS  Corp.  cial..  31103 

DcII  Computer  Corp.,  4767 

Detfoit  Auto  Dealers  Association,  Inc.,  13617 

Diet  Workshop  Inc.,  el  al..  4767 

Douglass,  Jeanette  L.,  2671 

Filtration  Manufacturing,  Inc..  et  al.,  5009 

Fresenius  AG  et  al.,  2672 

General  Mills,  Inc.,  2162 

General  Motors  Corp.,  4768.  17830 

Gerber  Products  Co,.  13619 

Guildwood  Direct  Ltd.,  16586 

Herb  Gordon  Auto  World  et  al.,  5414 

Hulmg  Bros,  Chevrolet,  Inc..  et  al.,  5416 

Icon  Health  &  Fitness,  Inc.,  et  al.,  33872 

J.C.  Penney  Co.,  Inc.,  et  al.,  13155.  13156 

Jenny  Craig,  Inc.,  et  al.,  30857 

Johnson  &  Collins  Research,  Inc..  et  al.,  4768 

KCD  Holdings.  Inc..  et  al..  16587 

Kent  &  Spiegel  Direct.  Inc..  el  al..  33873 

Koninklijke  Ahold  nv  ct  al,.  2672 

Larson.  Lyie  R..  4768 

Life  Fitness.  33874 

Loewen  Group  Inc.  et  al.,  2672,  2673 

Mahle  GmbH  et  al..  10566 

May  Department  Stores  Co.,  2673 

Mazda  Motors  of  America.  Inc.,  17830 

Melagenics,  Inc.,  el  al.,  23245 

Mitsubishi  Motor  Sales  of  America,  Inc.,  17830 

Money  Tree,  Inc.,  et  al.,  7232 

Montana  Associated  Physicians,  Inc.,  et  al., 

1 1201 
Mrs,  Fields  Cookies,  Inc.,  4769 
Nationwide  Syndications,  Inc.,  el  al.,  5417 
Natural  Innovations,  Inc.,  et  al.,  33654 
NW  Ayer.  Inc.,  4769 
Pha.seout  of  Amenca.  Inc..  et  al.,  17831 
Phillips  Petroleum  Co..  1459 
Premier  I'roducis.  Inc..  et  al..  13156 
Pre-Paid  Legal  Services.  Inc.,  4290 
Prodigy  Services  Corp.,  26514 
Rahim.  Rick  A..  4769 
RxCare  of  Tennessee,  Inc.,  et  al,,  4769 
SaintGobain/Norion  Industrial  Ceramics  Corp., 

4770 
Schering-Plough  Healthcare  Products,  Inc., 

10059 
Sears.  Roebuck.  &  Co.,  31821 
Scrviss,  Roben,  4770 
Smith,  Sherman  G.,  4770 
Splitfire.  Inc.,  7785 
Syncronys  Soficorp  et  al.,  2673 
Tenet  Healthcare  Corp.,  5418 
Time  Warner  Inc.  et  al.,  1 1202 
Universal  Merchants,  Inc.,  el  al.,  15896 
Uno  Restaurant  Corp.  ct  al.,  4291,  33654 
Wcsley-Jessen  Corp.,  5009 
World  Media  TV..  Inc..  3.3655 
ZaIe  Corp  .  7786 

Federal  Tran.sit  .Xdministration 

PKOPOsM)  RULES 
Charter  service 

Charter  services  demonstration  program,  33793 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  6300 
Environmental  statements;  notice  of  intent 
Westchester  County.  NY;  Mid  Harlem  Third 

Track  Project.  29777 
West  Valley  City.  UT;  transportation 
improvcmcnls,  31471 


Transit  joint  development  policy,  12266 

Financial  Management  Service 

See  Fiscal  Service 

Fine  Arts  Commission 

See  Commission  of  Fine  .Arts 

Fiscal  Service 

RULES 

Bonds  and  notes,  U.S.  Treasury: 
Series  EE  U.S.  savings  bonds — 
Rate  structure  changes,  24280 
Book-entry  securities; 

Student  Loan  Marketing  .Association  fSallic 
■Mae I,  coordination  with  TR.ADES 
regulations,  621 
Book-entry  Treasury  bonds,  notes,  and  bills: 
Secunties  in  book -entry  form  held  through 
financial  intermediaries  (TR.ADES) 
regulations — 
.Article  8  exceptions;  Calilomia.  26 
Transaction  requests  vnthin  TREASURY 
DIRECT  system,  time  limitation  for 
processing,  18694 
Correction,  33548 
TREASURY  DIRECT  investor  statement  of 
account,  revised  timetable  and  confirmation 
notice  provisions,  correction,  18004,  32032 
Uniform  Commercial  Ccxle — Investment 

Secunties.  .Article  8  exceptions;  Distnct  of 
Columbia.  33010 
Debt  Collection  Improvement  Act  of  1996.  debt 
collect.on  auihonties: 
Collection  of  delinquent  nontax  debt  owed  to 
Federal  Government,  tax  refund  offset 
payments.  34175 
Marketable  book-entry  Treasury  bills,  notes,  and 
bonds,  sale  and  issue: 
Automated  clearing  hou.se  payment  method. 

U.S.  Securities  accounts,  correction.  33548 
Conforming  amendments;  correction.  32032 
Treasury  bill  auction  amounts;  offenng  amounts 

announcement,  etc..  25!  13 
Treasury  inflation-protection  secunties 
accomodation,  correction,  846.  32032 

PROPOSED  RULES 

Electronic  benefits  transfer; 

Financial  institutions  designation  as  financial 
agents.  25572 
Financial  management  services: 

Indorsement  and  payment  of  checks  drawn  on 
United  States  Treasury;  reissuance  of 
pr<Kedural  changes.  293 1 4 
Marketable  book -entry  Treasury  bills,  notes,  and 
bonds,  sale  and  issue;  uniform  offenng 
circular 
Three  decimal  bidding  in  .(X)5  increments,  etc., 
24375 
Correction,  25224 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request,  6040. 
34737 
Interest  rates 

Renegotiation  Board  and  prompt  payment  rates, 
102.^ 
Judgment  Fund  function,  transfer  from  GAO.  1808 
Senior  Executive  Service 

Performance  Review  Board,  membership.  j<3702 
Surety  companies  acceptable  on  Federal  bijnds: 

Amencan  Interstite  Insurance  Co..  794 

Consolidated  Insurance  Co.,  7294 
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Excelsior  Insurance  Co..  7294 
Greenwich  Insurance  Co..  •WSl 
Indiana  Insurance  Co.,  7295 
Libert)  .Mutual  Fire  Insurance  Co.,  11522 
Northland  Insurance  Co..  11522 
Redland  Insurance  Co..  10111 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservalion  Act. 
Tide  VIII  implementation  (subsistence 
pnonty  i: 
Fish  and  wildlife,  subsistence  taking.  29016 
Alaska  .National  Wildlife  Refuges. 

Visitor  service  aulhonzalions.  1838 
Endangered  and  threatened  species: 
Barton  Spnngs  salamander,  23377 
Brauntons  milk-vetch,  etc..  4172 
Cactus  ferruginous  pygmy-owl.  10730 
Canelo  Hills  ladies'-tresses.  etc.  (three  wetland 
species  in  southern  Arizona  and  northern 
Sonora,  Mexico).  665 
Coho  salmon.  Southern  Oregon  Northern 

California  Coast  evolutionanly  significant 
unit.  33038 
Contra  Costa  goldfields.  etc.  ifour  planus  from 
vernal  pools  and  mesic  areai,  C\).  33029 
Copperbelly  water  snake.  4183 
Cordia  bellonis.  1644 
Cumberland  clktoe.  etc..  1647 
Eggerts  sunflower.  27973 
Golden  paintbrush.  31740 
Guajon.  31757 

Hairy  OrcutI  grass  etc.,  14338 
Hanweg's  golden  sunburst,  etc.  (two  grassland 

plants  from  Central  Valley,  CAi.  5542 
Juglans  lamaicensis,  1691 
Laguna  Mountains  skipper  and  quino 

chcckerspot  butterfly,  2313 
Marbled  murrelet — 

Critical  habitat  designation.  3241 
Mount  Hemion  June  beetle,  etc..  3616 
San  Diego  fairy  shrimp,  4925 
San  Francisco  lessingia.  33368 
Steller  sea  lion,  status  listing  change.  30772 
Steller's  cider  (Alaska  breeding  population), 
31748 
Importation,  exportation,  and  transportation  of 
wildlife 
Designated  port  >Latus — 
Laredo.  TX,  et  al.,  30773 
Manne  mammals 

Polar  bear  trophies,  importalmn  irom  Canada, 
7302 
Migratory  bird  hunting 

Bismuth  tin  shot  as  nontoxic  for  waterfowl  and 

coot  hunting;  approval,  4X74 
Seasons,  limits,  and  sh(X)ting  hours, 

esubhshment.  etc.  (1996-97  FT),  6729 
Migratot>  bird  hunting  and  conservation  stamp 

(Federal  Duck  Stamp  I  contest.  24844 
.National  wildlife  refuge  system 

Range  and  feral  animal  management 

Range  animals,  surplus  disposition,  19936 

PROPOSKI)  Rl  LKS 

Alaska  .National  Wildlife  Refuges' 

.Administrative  and  visitor  facility  sites.  >46M 
F^ndangered  and  threatened  species 

.Alexander  .Archipelago  wolf,  status  review, 

6930,  14662 
Alexander  Archipelago  woli.  etc  ,  32070 
Baker's  larkspur  and  yellow  larkspur.  33383 
Blackburn's  sphinx  moth  (Hawaiian  Islands). 

1 564<) 
Black-f(X)ied  ferrets,  a'lnirixluction  into 

northwestern  Colorado  and  northeastern 
L'tah.  2.'202 


Bog  turtle  (northern  population).  4229.  15873 
Bruneau  hot  spnngsnail.  3453,  14101 
Bull  trout  (Klamath  and  Columbia  Rivers), 

32268 
Chinese  Camp  brodiaea,  etc.  (ten  plants  from 
foothills  of  Sierra  Nevada  Mountains), 
5199,  .55116 
Coastal  dunes  milkvetch,  etc,  ifive  plants  and 

lizard  from  Monterey  County,  C.Ai.  15646 
Desert  bighorn  sheep.  Peninsular  Ranges 

population.  16518,  32733 
Findings  on  petitions,  etc. — 
Canada  Knx,  28653 
Santa  .Ana  sucker,  15872 
Flat-uiled  homed  lizard,  10016.  24632 
Habitat  conservation  plans,  safe  harbor 

agreements,  and  candidate  conservation 
agreements.  32189 
Hoffmann's  rock-cress,  etc   (16  plant  taxa  from 

.Northern  Channel  Islands,  CA).  3263 
lone  buckwheat,  etc..  34190 
Jaguar  (panthera  oncai,  4718 
'oha  wai.  etc.  (ten  plant  taxa  from  Maui  N'ui. 

HI  I,  26757 
Onegon  (plant  endemic  to  Puerto  Rico); 

withdrawn.  9724 
Pallid  Manzanita,  8417,  24388 
Parish's  meadow  foam,  etc  ,  5560 
Preble's  meadow  jumping  mouse.  14093, 

243878 
Queen  Charlotte  goshawk,  status  review.  6930 
Recovery  plans — 

l.xe  County  cave  isopod,  33.'90 
Marsh  sandwort,  etc..  33798 
San  Bruno  Mountain  manzanild.  withdrawn. 

33388 
Santa  Cruz  ram  beetle.  3654 
Stephens'  kangaroo  rat.  33^99 
Endangered  Species  Convention 

Appendices  and  amendments.  185'^9,  18731, 
31054  ^ 

Habitat  conservation  planning  and  incidental  take 
permitting  process;  handbixik  availability;  no 
surpnses  policy,  29091 
Importation,  exportation,  and  transportation  of 
wildlife 
Designated  port  status — 

I^cdo.  TX.  ei  al..  2354 
Humane  and  healthful  transport  ot  wild 

mammals,  birds,  reptiles,  and  amphibians 
to  L'.S  .31044 
Manne  mammals 

Endangered  fish  or  wildlife- 

•Anadromous  .Atlantic  salmon  in  seven  Mjine 
rivers,  2841  5 
Vligralory  bird  hunting 

Annual  hunting  regulations  and  Indian  tnba! 

proposal  requests.  1  2054 
Migratorv  bird  harvest  information  program. 

participating  States.  12524 
Seasons,  limits,  and  shooting  hours; 

establishment,  etc.,  31298 
Tungstcn-iron  shot  as  nontoxic  for  1997-98 
season,  temporary  approval,  4877 
Migratory  bird  hunting  and  conservation  stamp 

(Federal  Duck  Stampi  ^ontest.  4sifi 
Migratory  bird  permits 

Double-crested  cormorant,  depredation  order 
implementation,  33960 

NOTICKS 

.-\gency  information  collection  activities 

Propiised  collection,  comment  request    1  IsliO, 

1  iqi3,  18644,  .'O.VV 
Submission  lor  OMB  review,  conimeni  xquesl, 
10576.  19124.  30874.  33669 
.Alaska  1  and  Bank  Program  aeree'Ticnls   40';4 


Coastal  Earner  Resources  System 
Boundary  modifications,  19125 
Flonda,  boundary  modifications,  28891 
Maps,  8258 

Endangered  and  threatened  species 

Candidate  conservation  agreements,  policy 

announcement  and  comment  request,  ''2183 
Conservation  agreements — 

Coral  Pink  Sand  Dunes  tiger  beetle,  23785 
Emergency  exemptions 

Neonate  margay,  454^ 

Incidental  Lake  pcrmiLs— 

Georgetown  Counts.  SC.  red-cockaded 
woodpeckers,  26322 

Recnverv  plans  — 

Braun's  rockcress,  13703 
Flonda  salt  marsh  vole,  7793 
Gnzzlv  bear,  19^77 
OkjliKisa  dancr,  .'!618 
Owens  lui  chub,  etc.,  1777 
Santa  Cruz  cypress.  31 125 
Safe  harbor  policy,  comment  request.  32178 
Southern  Rocky  Mountain  boreal  toad, 

conservation  strategy  availability.  24503 
Topeka  shiner  in  Mill  Creek  Watershed  Distnct, 
KS,  consersauon  agreement,  draft 
availability,  30610 

Endangered  and  threatened  species  permit 

applications.  104,  1468,  2382.  3515.  4548. 
5030,  5642,  6002.  6003,  6264,  6794,  7251, 
8034.  8260.  8455.  8768.  8980.  9204,  10871, 
11218.  11915,  12661.  13895,  1."^]^:  :^^:6. 
17199.  17200.  18141,  18356.  :(Kiiv  :;4-h, 
25201.  25965.  26813.  2840^  >->  >-,^6. 
30875.  31445.  32362.  34074.  34302.  34481 

Endangered  Species  Convention 
Pelly  Amendment  to  Fishermen  s  Pr.^iective 

Act;  petition  for  certification  of  Korea. 

conservauon  of  bears,  24502 

Environmental  statements,  availability,  etc.: 

Black  Bayou  Lake  National  Wildlife  Refuge, 
LA.  establishment.  13162 

Clark  County.  .N\',  multiple  species 
conservation  plan.  9443 

Claries  River  National  Wildlife  Refuge.  KY. 
4075 

Coakley  LandHll  Superfund  Site    NH.  :>4"y 

Commencement  Bjv    '^  \    natural  resource 
damage  assessment  restoration  plan.  12601 

Cypress  Creek  .National  Wildlife  Reluge.  IL. 
26813 
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Incidenul  take  permits— 

Alachua  and  Citrus  Counties,  FL.  red 

cockaded  svcxxJpecker.  31 125 
Bexar  Metropolitan  Water  Distnct.  TX;  San 

Marcos  gambusia.  etc  .  i"'''8 
Curr>  County,  OR,  marbled  murrelet.  32363 
Daphne.  AI-.  .Mabama  beach  mouse,  3517 
Florence  County,  SC.  red  ciKkaded 

woodpecker.  6''94 
Humboldt  Counlv.  C.-\,  northern  sp^jttcd  owl. 

29146 
Iron  Countv,  LT,  L'tah  prairie  dog.  9204. 

1660.V 
Kern  Water  Bank  natural  communU)  habitat 
conservation  plan,  Kem  County, 
California,  27062 
l-ane,  Linn.  Benion.  and  CHiugla.s  Counties, 
OR.  northern  spotted  owl,  etc  ,  'si 6, 
14161 
Monroe  County.  ,-\l-.  Red  Hills  salamander. 

5032 
Natomas  Basin  .Area,  Sacramento  and  Sutler 
Counties,  C.A.  giant  garter  snake,  etc  . 
3309<} 
Pineywoods  region.  TX,  red  C(xkaded 

woodpecker,  2761'' 
Riverside  County.  CA,  Stephens'  kangar(X) 

rat,  etc  .13163 
Sacramento  and  Suiter  Couniie>.  CA.  giant 

garter  snake,  etc  .  2P4 
Saipan.  Northern  .Manana  Islands,  nightingale 

reed  warbler.  7"'94 
San  Diego  County.  CA.  multiple  species 

corv>crvauon  program,  14938 
San  Joaquin  County.  CA.  multiple  species 

conservation  plan,  12247 
Santa  Cruz  County,  CA;  Mount  Hermon  June 

beetle,  etc  .  297^2 
Yolo  County,  CA,  valley  elderberry  ionghom 
beetle.  31445 
MAX.X.A.M.  Inc.,  et  al,,  joint  Federal  and  Slate 

actions,  1339.  4787 
Mexican  gray  wolf,  reintroduction  in 

Southwestern  L'nited  Slates.  1591^ 
Salmon  and  sleelbead  artificial  pn.xJuction 

strategies  in  Columbia  Basin.  8034.  :0020 
Shared  polar  bear  population  conservation  in 
ChukchL  Benng  seas,  Lniled  Slates  Russia 
bilateral  agreement,  n70^ 
W'accamaw  National  Wildlife  Refuge.  SC. 
28061 
Environmental  statements,  notice  of  intent 
Habitat  protection  in  selected  areas  of  western 
p<:)rtions  of  Washington,  Oregon,  and 
nonhem  California,  25201 
Fisherman's  Protective  Act 

Taiwan.  Pelly  amendment  certification 
terminauon,  23479 
GranLs  and  cooperative  agreements,  availability, 
etc 
•North  .American  Wetlands  Conservalinn 
Councily 
Application  instructions  package  availability, 
4.^20 
Small  grants  proposals  request.  4s4)s 
Sp<irt  fish  and  wildlife  restoration  administrativf 
projects.  10871 
Impxiriation.  exportation.  ar.d  transportalion  of 
wildlife 
Amencan  alligators,  ^onservanon  implications 
of  exportation,  comment  request    i4<)^4 
Marine  mammals 

Annual  report  availabiluv  i  1994  CV),  5243, 

144^8 
Incidental  taking,  authonzalion  letters,  etc, — 
Oil  and  gas  industry  activities,  polar  bears 
and  Pacific  walrus^-s,  2678,  31618 
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Stock  assessment  reports,  completion  and 
availability,  etc. — 
Southern  sea  otter,  CA,  et  al.,  20201 
Marine  mammals  permit  applications,  1468,  6949, 
10874.  14437.  14438,  23229,  30876.  32364, 
34483 
Meetings: 
Adaptive  harvest  management,  18357 
Aquatic  Nuisance  Species  Task  Force,  30876, 

33435 
Atlantic  Coastal  Fishenes  Cooperative 

Management  Act  and  Atlantic  Stnped  Bass 
Conservation  Act;  coordination  of 
activities,  12662 
Endangered  Species  of  Wild  hauna  and  Rora 
International  Trade  Convenuon.  14689. 
18777 
Negotiating  positions,  31 127 
Gamson  Diversion  Linil  Federal  Advisory 

Council,  25%7 
Klamath  Fishery  Management  Council.  3909. 

6796.  13163 
Klamath  River  Basin  Fisheries  Task  Force, 

15193.31151 
North  American  Wetlands  Conserv  alien 

Council.  8455,  32651 
Silvio  Conte  National  Fish  and  Wildlife  Refuge 

Advisory  Committee,  4075 
Sport  Fishing  and  Boating  Partnership  Council, 
26814 
Pipeline  right-of-way  applications: 

Texas,  10875 
Plant  species  that  occur  in  wetlands,  national  list; 

revision,  2680 
Wetland  functions,  hydrogeomorphic  approach  to 

assessing:  National  action  plan.  33607 
Wild  Bird  Conservation  Act  of  1992: 
Approval  applications — 
Boyer,  Susan.  20202 
Bright.  Heather.  10875 
Hancock,  David,  27268 

Food  and  Consumer  Service 

RULES 

Child  nutrition  programs: 

Child  and  adult  care  fcnxl  program- 

Child  Nutntion  and  V>  IC  Reauthorization  Act 

of  1989  et  al..  implementation,  23613 
Day  care  home  reimbursements,  targetine 

improvement,  889,  5519 
Meat  alternates,  10187 
National  school  lunch  program- 
Elementary  school  data  provision  to  family 

day  care  homes,  889 
Meat  alternates.  10187 
School  breakfast  program — 

Meat  alternates.  10187 
Summer  food  service  program — 
Meat  alternates.  10187 
Food  distribution  programs: 

Donation  of  foods  for  use  in  U.S   temtones 
and  possessions,  and  areas  under 
junsdiction — 
Disaster  and  distress  situations,  food 
assistance,  8361 
Food  stamp  program. 

Mickey  Leland  Childho^xJ  Hunger  Relief  Act — 
Quality  control  modification,  2%52 

PROPOSED  RULES 

fix  Hi  distribution  programs: 

Paperwork  burden  reduction,  12108 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5380. 
8419,9734,  12153,  14110,  1H082.  18577. 
18738,  29704,34044 


Child  nutrition  programs: 

Child  and  adult  care  food  program — 

Summer  food  service  program; 
reimbursement  rales,  1308 

National  school  lunch  program — 

Income  eligibility  guidelines,  11811 

Women,  infants,  and  children,  special 
supplemental  food  program  — 

Poverty  income  guidelines.  15153 

Commodity  supplemental  food  program: 

Poverty  income  guidelines  for  elderly.  19098 

Food  distnbution  programs: 

Donated  chicken  substitution  with  commercial 
chicken,  demonstration  project,  25885 

Emergency  food  assistance  program; 
commodities  availability,  3265 

,Nutntion  program  for  elderly;  assistance  level, 
16757 

Food  stamp  program. 

Alaska.  Hawaii.  Guam,  and  Virgin  Islands; 
maximum  allotments,  18578 

Electronic  benefit  transfer  systems; 
interoperability,  141 10 

Maximum  allotments  and  income  eligibility 
standards  and  deductions,  18579 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Chlortetracycline.  14303 

Epnnomectin,  339*^7 

Fuoroquinolones  and  glycopeptides;  extralabel 
use  prohibition.  27944 

Hygromycin  B.  pyrantel  tartrate,  and  tylosin, 
14300 

Correction.  15751.  23534 

Irradiauon  in  production,  processing,  and 
handling  of  food — 

Poultry  feed  or  poultry  feed  ingredients; 

gamma  radiation  rendenng  as  salmonella 
negative,  hearing  on  objections  denied. 
611 

Ivermectin.  14633 

Ivermectin  and  clorsulon,  14301 

Labeler  ctxie,  27691 

Lufenuron  tablets,  14301 

Melengestrol  acetate,  14304 

Monensin,  14303 
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New  drug  applications — 

Amikacin  sulfate  injection.  23357 
Amikacin  sulfate  solution.  23357 
Amoxicillin  holus  and  soluble  powder.  5525 
Bacitracin  methylene  di'^alicylale  and 

chlortctracycline.  12951 
Bambermycins,  8373 
Chlortetracycline  and  tiamulin.  12085 
Decoquinate.  23128 
Flunixin  meglumine  injection,  22888 
Gentamicin  sulfate.  29011 
Gentamicin  sulfate  intrautenne  solution.  611 
Gentamicin  sulfate  soluble  powder,  29012 
Gentamicin  sulfate  solution,  22888 
Gentamicin  topical  sprav.  10220 
Halothane.  29013 
Ivermectin  chewables.  5319 
Laidlomycin  propionate  potassium.  9929 
U.salocid.  28630 

Lufenuron  suspension  and  tablets,  8371 
Lufenuron  tableLs,  12085 
Melengestrol  acetate,  monensin,  and  Ivlosin, 

8372 
Milbemycm  oxime  lufenuron  tablets,  28628 
Monensin,  14305 
Monensin  feed  blocks,  8370 
Naltrexone  hydrochlonde  injection,  5319 
Orbifloxacin  tablets,  29012 
Oxytetracycline  hvdrochlonde  injection, 

1 4302 
Oxytetracycline  hydrochlonde  soluble 

powder,  23356 
Oxytetracycline  injection.  27692 
Oxytetracycline  injection,  correction.  13825 
Progesterone  and  estradiol  benzoate  ear 

implant.  8371 
Ronnel.  technical  amendment,  15111 
Salinomycin.  14305 
Salinomycm  etc.  29014 
Saratloxacin  hydrochlonde,  10219 
.Sulfadimethoxine  injection,  23128 
Sulfadimclhoxme  oral  solution,  8370.  23356 
Tetracycline  hydrochlonde  soluble  powder. 

5318 
Tilmicosm  phosphate  injection.  5526.  15391 
Trenbolone  acetate.  29013 
Trenbolone  acetate  and  estradiol  implants. 

28629 
Tnpelennamine  hydrochlonde  injecticin; 

conditions  of  use.  4163 
Tylosin.  15111 
Oral  dosage  form  new  animal  drugs — 

Gentamicin  sulfate  oral  solution,  '4168 
Ruminant  feed,  animal  proteins  prohibition, 

30936 
Salicylic  acid.  8372 

Scientific  reclassification  of  organisms — 
Corynebactenum  to  actinomyces; 
nomeni-laturc  change.  14306 
Selegiline  hydrochlonde.  34631 
Semduramicin.  25477 
Sponsor  name  and  addrt'ss  changes — 
Alpharma.  Inc  ,  143(H.) 
Bochringer  Ingclhoim  .Animal  Health,  Inc.. 

'507?^ 
Koffolk,  Inc  ,  :W10 
Nov.inis  Animal  Health  I'S.  Inc  ,  22887 
Ph(x-nu  Scientific.  Inc..  22887 
Tesa  Pharmaceuticals  USA,  6723,  13302 
Walco  International.  Inc..  28630 
Biological  products 

Well  characienzed  biotechnology  prtxlucls — 
Product  and  establishnieni  license  applications 
requirement,  elimination,  correction. 
11769 
Color  additives: 

1,4-Bis|2  hydroxyethyllaminol  9,10 

anthracenedi(>ne  bis(2  propenoick."sicr 
copolymers,  eflcctivc  dale.  12*^51 


FD&C  Blue  No.  1.  CFR  correction.  15389 
Electronic  identification  signatures  in  place  of 

handwntten  signatures.  13430 
Food  additives: 

1.3-butylene  glycol.  26225 
Adjuvants,  production  aids,  and  sanitizers — 
2-(4,6-diphenyl- 1 .3.5-tna2in-2yl)-5- 

(hexyloxy iphenol.  34628 
2.2'-ethylidcnebis(4.6-di-ten 

butylphenyllfluorophosphonite.  201 1 
2.3.4.5-tetrachloro-6-cvanobenzoic  acid,  etc., 

6721 
3,9-bis[2.4-bisil -methyl- 1  ^ 

phenylethy  I  iphenoxy  1-2.4.8. 10-tetraoxa 
3.9-diphos  phaspiroj5  5]  undecane, 
29009 
3.6-Bis(4-chlorophenyh-2.5-dihydro- 
pyrrolo(3.4-c|pyrrole-l  .4-dione  iC.I 
Pigment  Red  254).  9365 
CI,  Pigment  Yellow   191.  expanded  safe  use, 

19220 
Di  ten-butylphenyl  phosphonite  condensation 

product.  2014 
High-puntv  furnace  black.  254^5 
N.N-bis(2  hydroxyethyUdodecanamide.  31511 
Polyethyleneglycol  akyl(C10-C12)  ether 

sulfosuccinate.  etc  .  33995 
Tnisopropanoleimine.  30455.  34629 
Paper  and  papcrboard  components — 
Perfluoroalkyl  substituted  phophatc  ester 
acids,  ammonium  salts.  10452 
Polydextrose.  30984 
Polymers — 

1.4-hcnzenedicarboxylic  acid,  etc.,  22886 
Ethylene  !.3-phenylene  oxyethylenc 

isophthalate.  terephtalale  copoUmer. 
34628 
Secondary  direct  food  additives — 
Sulphopropvl  cellulose.  7678.  8312 
Hixx!  and  drugs,  technical  amendment.  15110 
Food  lor  human  consumption 

Bottled  water,  radiological  quality.  CF"R 

correction.  2266 
Canning  low  acid  foods  in  hermetically  sealed 
containers,  safe  manutaclunng,  processing, 
and  packaging  procedures,  technical 
amendment.  3P21 
Fixxl  labeling  - 

Health  claims;  soluble  fiber  from  whole  oats 
and  reduced  risk  of  coronary  hear. 
disea.sc.  3584.  15343 
Health  claims  use  aulhonzation.  final  rules 

timeframe.  28230 
Iron-containing  supplements  and  drugs; 
warning  statements  and  unit-dose 
packaging  requirements.  2218,  15110 
.Nutneni  content  claim,  use  of  term  "plus" 

as  synonym  for  "added".  313''8 
Nutneni  content  claims,  definition  of  term 

healthy.  15390 
Nutneni  content  claims  for  fat.  fatty  acids. 
and  cholesterol  content  of  food.  8163 
Nutntion  labeling,  mandaiory  status,  and 
nutnent  content  revision  nutntion  label 
format.  15342 
Saccharin  and  its  salts,  retail  establishment 
notice  requirement,  rcvivation,  3791 
Milk  and  cream 

1  owfal  milk,  s(^ur  half  and  hail,  etc  ,  identity 
standards  revcvation,  HI63 
GRA.S  or  prior  sanctioned  ingredients. 
.Menhaden  oil.  '07Si 


Human  drugs 
Cold,  cough,  allergy,  bronchodilator,  and 
antiasthmatic  products  (OTC> 
AntihisLaminc  active  ingredients.  CFK 

correction,  6866 
Epmephnne-containing,  etc.  bronchodilator 
products:  aerosol  containers,  pressunzed 
metered  dose,  morwgraph  amendment; 
correction.  %84 
Current  good  manufactunng  practice — 
Positron  emission  tomography 

radiopharmaceutical  products,  19493 
Labeling  of  drug  products  (OTCv  - 

Sodium  content  lOTC.i,  labeling  provisions. 
1?'"33.  19923 
.New  drug  applications — 

Clinical  investigations,  informed  consent 
exception.  .'24''9 
New  drugs,  list  consolidation.  Federal 

regulators  reform.  12083 
Sunscreen  products  iOTC* — 

Avobenzonc.  marketing  status,  enforcement 
pohcv.  233.'^0 
Human  drugs  and  biological  products 

Postmarketing  expedited  adverse  expenence 
reporting  requirements.  itKrea-sed  frequency 
reports  revocation.  34166 
Medical  devices 

Clinical  investigators  disqualification.  12087 
Dental  devices 

Endodontic  dry  heal  stenhzrr.  premarket 
approval  requirements.  2'>00.  *1512 
Electrode  lead  wires  and  patient  cables. 

perlormance  standard.  254""^ 
Infant  radiant  warmer,  reclassification  from. 

class  III  to  class  II.  special  controls.  33349 
Intraocular  lenses,  investigational  device 

exemptions,  regulations  removed.  4164 
Investigational  use  devices,  export  requirements. 

technical  amendment.  26228 
.Manufacturer  and  distnbutor  cerul'ication  and 
appHiiniment  of  C  S   designated  dgcnts. 
advePve  events  rcpiirting  requirements, 
13302 
Medical  device  corrections  and  removals, 

reporting  and  recordkeeping  requirements, 
27183 
Neurological  devices — 

Cranial  electrotherapy  stimulators;  premarket 
requirement  approval  revocation.  3045b 
Ophthalmic  devices — 

Rigid  gas  permeable  and  soft  (hydrophilic) 
contact  lens  solutions,  etc. 
reclassitlcatjon  from  Class  III  to  Class 
II.  30985 
Organization.  furKtions.  and  aulhonty  delegations; 
Agency  organizational  structure  ar>d 

headquancrs  and  field  office^  aoaresses. 
13821 
Center  for  Drug  Evaiualion  and  Research.  2554 
Commissioner  of  Fikk!  and  r>njgs,  28628, 

33349 
l^puty  L'ser  Fee  Vtaivcr  Olficcr.  923 
Drug  Evaluation  and  Research  Center    Director. 
ct  al  .  !  9493 

PROPOSED  Rl  LES 

Animal  drugs,  feeds,  and  related  products: 
Food  labeling  — 

Net  quantity  of  contents.  compliar>ce.  9826 
Minor  species  and  uses  approvals,  options 

development.  3VhI 
New  drug  applications 

Invesiigationa!  use    25152,  25153 
Ruminant  teed,  animjl  protein'-  prohibition.  552. 
18-28 
Public  foruniv    <S4~ 
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Biologies: 
Biological  establishments;  responsible  head  or 
designated  qualified  person,  requirements 
revision.  4221 
Cellular  and  tissue  based  produclA,  proposed 

approach  to  regulation,  document  availabilty 
and  public  meeting.  9721 
Chlorofluorociu'bon  propellanLs  in  selfpressunzed 
containers,  current  usage  determined  to  be 
no  longer  essential.  10242 
Food  for  human  consumption 
Current  good  manufacturing  practice — 

Dietary  supplements  and  dietary  supplement 
ingredients,  5700,  24619 
Dietary  supplements  containing  ephednne 

alkaloids.  ?0678 
Food  labeling — 

Health  claims,  soluble  fiber  from  ceruin 

foods  and  coronary  heart  disease.  28234 
Health  claims  use  authontation.  final  rules 

umeframe.  12579 
Net  quantity  of  contents,  compliance.  9826 
Nutrient  content  claims,  general  pnnciples. 
3635.  11129 
White  chocolate,  identity  standard.  10781 
Food  for  human  consumption  and  animal  drugs. 
feeds,  and  related  products 
Food  labeling — 

Net  quantity  of  contents,  compliance,  29313 
GRAS  or  pnor-sanctioned  ingredients: 

Cntena  clarification,  18938 
Human  drugs: 
Labeling  of  drug  products  lOTCi — 
Standardized  format,  9024.  33379 
Sunscreen  drug  products  (OTCk- 

Teniative  final  monograph  amendment,  8663 
Medical  devices 

Cigarettes  and  smokeless  tobacco  products, 
restriction  of  sale  and  distribution  to 
protect  children  and  adolescents.  73'K) 
Federal  preemption.  State  and  local 

government  exemption  application^, 
7395,  33783 
Class  III  preamendment  devices,  lung  water 
monitor,  powered  \aginal  muscle 
stimulator  for  therapeutic  u.se,  and  siair- 
climbing  wheelchair,  33044 
General  and  plastic  surgery  devices — 

T*eezerlype  epilator  rcclassifcation.  31771 
Investigational  devices,  export  requirements 

streamlining,  withdrawn.  95'.  31023 
Neurological  devices — 
Cranial  electrotherapy  siimulaiors:  premarket 
approval  requirement  revocation,  4023 
Premarket  approval  applications,  approval  and 
denial,  procedures  revision,  346X0 
Medical  foods  regulation.  ''390 

NOTICES 

.Agency  information  collection  .ictivities 
Proposed  collection,  comment  request.  995, 
3293.  9194.  9793.  10572,  13648,  14432. 
15186,  28482,  29353,  30591,  31117.  31830 
Submission  for  0MB  review,  comment  request, 
8024.  11898.  11899.  13648,  14682,  19323. 
22959,  2.%32,  2680',  27059.  3'(>60 
Animal  drugs,  feeds,  and  related  products 

Clorsulon  drench  u>e  in  aoals.  data  availability, 

2165 
New  drug  applications 

ID   Russell  Co   L.db^.lrJ!o^c^.  apprmal 

withdrawn.  12216 
Land  O  Ijikes.  Im.  .  el  al  .  approval 
withdrawn.  144'<3 
Patent  extension,  regulatory  review  pcn<xJ 
determinations- 
DECTOMA.X.  6263 
DIFTERIN  topical  gel.  6262 
tXCF.NHl.  sterile  suspension,  9195 
MFRRE.M  1  V  .  6261 


Uruguay  Round  Agreements  Act  (URAA) — 
Patent  term  extension  requirements; 

expiration  dates:  withdrawn.  12216 
Benzodiazepines  and  related  substances; 

scheduling  recommendations  cntena.  hearing, 
33418 
Biological  product  licenses: 

AM  Rho  Laboratories,  Inc.,  762 
SEF.  PA,  17193 
Biological  products; 

Cancer  treatment  uses  approval  for  marketed 
drugs  and  biological  products,  industry 
guidance  availability,  13649 
Clinical  evidence  of  effectiveness,  industry 

guidance  availability,  13650 
Home  Access  HIV- 1  test  system,  assay  kits 

approval,  3901 
Labeling — 

Promotional  labeling  preapproval; 
clarification,  10062 
Monoclonal  antibody  products  for  human  use; 
points  to  consider  in  manufacture  and 
testing;  document  availability,  9196 
Cigarettes  and  smokeless  tobacco,  video 

conference,  3701 
Color  additive  petitions 

Closure  Medical  Corp.,  23781 
Committees;  establishment,  renewal,  termination, 
etc.: 
Cancer-related  advisory  committees,  patient 

representatives  selection,  2166 
Nonprescription  Drugs  Advisory  Committee, 

13158 
Science  Board  subcommittee  on  toxicology 

testing  methods,  5632 
Technical  Electronic  Product  Radiation  Safety 

Standards  Committee,  6787 
Veterinary  Medicine  .Advisory  Committee. 
32617 
Debarment  orders: 

Bansal.  Padam  C,  11212 
Chatterji.  Dulal  C,  3297 
Elbert,  Robert,  15902 
Garfinkel,  Barry  D.,  15713 
Mays,  Gary  D  ,  3703 

Shah.  Atul;  special  termination  granted,  11212 
Electronic  submissions;  public  docket 

establishment,  13467 
Export  certificates: 

FDA  Export  Reform  and  Enhancement  Act  of 
1996— 
Exports  and  import-for-export  of  certain 

FDA-related  products  information,  public 
docket  establishment,  414 
Federal  regulatory  review: 

Gra.ssroots  regulatory  partnership  mci-tings — 
Cincinnati  District;  drug  review  process,  etc  , 
16862 
Food  additive  petitions: 
Alcide  Corp..  5428 
Asahi  Denka  Kogyo  K  K..  31433 
Ashland  Chemical  Co.,  501 1 
BeuDearbom,  Inc.,  25633 
Ciba  Specialty  Chemicals  Corp.,  100.  2373 
Exxon  Chemical  Co.,  27060 
General  Electric  Co.,  9197 
Hempel  CoaUngs  (USA),  lnc„  17624 
Japan  Vilene  Co.,  Ltd.,  19580 
Mitsui  Petrochemical  Industries,  Ltd..  15526 
O'Bnen,  Gerard  T  ,  101 
Toyo  Morion,  Ltd.,  23467,  33661 
Food  additives: 

Patent  extension;  regulatory  review  period 
determinations — 
Olean  (olestra),  763,  9197 
Food  for  human  consumption: 

Food  Chemicals  Codex.  4th  Edition — 
New  motwgraphs  and  revisions.  1491 1 


Food  labeling — 

Diet  plans;  marketers  guidance,  18774 
Foods  needing  refngeration;  voluntary  label 

statements  guidance,  8248 
Hazard  Analysis  Critical  Ccontrol  Point 
(HACCP)  pnnciples— 
Fish  and  fishery  products  hazards  and 
controls  guide;  availability,  7465 
Infant  formulas  for  preterm  infants;  nutnent 
requirements  review,  etc;  public  meeting, 
5011 
Regulatory  systems  used  by  foreign  countries 
to  ensure  safety  of  foods  exported  to  U.S.; 
equivalence  cntena;  guidance.  30593 
Grant  and  cooperative  agreement  awards: 

University  of  Maryland  at  College  Park.  28049 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Marketed  drugs,  biologies,  and  devices;  adverse 

effects  studies,  5429,  6788 
Radiation  protection  assurance  program,  33424 
Gras  or  prior-sanctioned  ingredients: 
Beatnce  Foods,  Inc.;  withdrawn,  31831 
Cerestar  Holding  Co.  B.V   et  al..  10285 
Cerestar  USA,  Inc.,  et  al.,  14154 
Stork  CFT  B.V.;  withdrawn,  34297 
Harmonisation  International  Conference; 
guidelines  availability. 
BiotechnologicaL'biological  products  quality; 
cell  substrates  used  for  production, 
denvation  and  characterization,  24312 
Biotechnology -den  ved  pharmaceuticals; 

preclinical  testing,  16438 
Clinical  safety  data  management;  penodic  safety 

update  reports  for  marketed  drugs,  27470 
Clinical  tnals;  general  considerations,  29540 
Human  clinical  tnals,  nonclinical  studies  for 

conduct,  24320 
New  drug  and  products,  impunties,  27454 
Pharmaceuticals — 
Carcinogenicity  studies;  dose  selection;  limit 

dose  addendum,  15715 
Clinical  tnals;  statistical  pnnciples,  25712 
Genotoxicity  testing;  standard  battery,  16026 
Good  clinical  practice,  consolidated  guideline, 

25692 
Impunties;  residual  solvents  for  safety  of 

patient,  24302,  27293 
Stability  testing  for  new  dosage  forms,  25634 
Photosiability  testing  of  new  drug  substances 

and  products,  271 16 
Validation  of  analytical  procedures; 
methodology,  27464 
Human  drugs: 

Cancer  treatment  uses  approval  for  marketed 
drugs  and  biological  products,  industry 
guidance  availability,  13649 
Clinical  evidence  of  effectiveness;  industry 

guidance  availability,  13650 
Current  good  manufacturing  practices — 
Positron  emission  tomographic  products; 
guidance  availability,  19580 
.Marketing  exclusivity  — 

Newly  approved  drug  products  with 

enantiomer  active  ingredients.  2167 
New  drug  applications — 

Coumadin  (warfarin  sodium)  for  injection, 

etc  ,  22960 
Discovery  Expenmenial  &  Development, 
Inc.;  deprenyl  gelatin  capsules  and 
liquid,  approval  refused,  15903 
Hoechsi  .Manon  Roussel,  Inc.,  el  al.,  approval 

withdrawn,  1889 
Hoffman-La  Roche,  Inc  ,  et  al  ,  approval 

withdrawn,  1337,  13651 
Merck  &  Co  et  al.,  approval  withdrawn, 

34297 
Positron  emission  tomography 

radiopharmaceuticals,  public  workshop, 
12218 
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Oral  contraceptives  containing  ethinyl  estradiol, 
norgestrel  or  levonorgestrel;  postcoital 
emergency  contraception  use.  8610 
Orphan-drug  and  biologicals— 

Designations,  cumulative  listing.  11900 
Patent  extension;  regulatory  review  period 
determinations — 
ACCOL.-\TE.  1616-1 
Astellin  Nasal  Sprav.  16167 
BAVTRIL.  12831 
CAMPTOSAR.  ^1066 
CEREBYX.  13.387 
DALNOXOME.  13651 
DIFFERIN  solution.  101,  4065.  4067,  4300 
DIFFERIN  topical  gel.  4064.  4065.  5432 
HYCAMTIN.  13388 
IVY  BLOCK.  12652 
MENTAX.  19324 

MERETEK  UBT  Breath  Test.  16166 
OXILA.N.  18775 
PATA.NOL.  29143 
PHOTOF-RIN.  16163 
REDLX.  9198 
REMERO.S.  16165 
TRITEC.  16166 
ULTIVA,  6549 
XALATAN.  16162 
F*rescnption  drug  advertising  and  promotional 
labelmg.  development  and  use  of  FDA 
guidance  documents.  14912 
Tablets  and  capsules,  therapeutic  equivalency 

ratings;  citizen  petitions.  149P 
Uruguay  Round  .Agreements  .Act  tUR.AA) — 
Patent  term  extension  requirements, 

expiration  dates,  withdrawn,  12216 
Medical  devices 

Changes  to  existing  devices,  submission  of 

510(ki.  guidance  availability,  S024 
Class  111  devices  (Group  2),  safely  and 

effectiveness  information  submission  order, 
32355 
Class  111  devices  (Group  3).  vafetv  and 

effectiveness  information  submission  order. 
32352 
Contact  lens  care  products,  prcmarkel 

noutlcalion  (5IO<kM.  guidance  document 
availability.  31118 
Hamson  Fetal  Bladder  Stent  Set  ilxiwery 
mixiificalioni;  humanitarian  device 
exemption  approval.  16593 
Immunotoxicity  testing  framework,  draft 

guidance  availability.  12832 
Neurological  devices — 

Cranial  electrotherapy  stimulators,  safety  and 
effectiveness  infonrijtion  submission 
requirements.  30600 
Medical  devices,  premarkct  approval 

.A.MPLICOR  Mvcobacterium  Tuberculosis  Test. 

15526 
Angelini  Pharmaceuticals.  Inc  .  2-in!  drop. 

15527 
Bard  Albumin  Coated  DcBakcv  '  asculour  11 

Vascular  Prosthesis.  28716 
Bausch  &  l.omb  Sonens66  (alphafilcon  .\) 
Visibility  Tinted  Contact  Lens  for 
Extended  Wear.  28052 
CEPRAI'E  SC  Stem  Cell  Concentration  Swtem. 

20189 
Chorus  RM  .Mcxlel  7034  DDDR  and  Opus  RM 
McxJel  4534  SSIR  Pacemaker  Systems, 
27260 
ConlaClair  Multi  Purpose  Solution.  12217 
Cytyc  Corp.  ITiinPrep  2000  System.  '5212 
Dr   Brown's  Home  Drug  lesting  System.  35213 
EMIT  2000  Cvclosporine  Specitic  Assav.  1  '^(^^2 
Gen  Probe  Amplified  .Mycobacicnum 
Tuberculosis  Direct  Test.  '3092 


Hulka  Clip  Tubal  Occlusion  Device  and 

Applicator  System.  15713 
Legend  Plus  Pacing  System.  15^14 
Natural  Knee  and  Natural  Knee  II  with 

Cancellous  Structured  Titanium.  35213 
Needle  Ease  2501  for  diabetics.  31831 
OPTIGLTDE  Fiber  Optic  Diffuscr,  etc..  29144 
Ray  Threaded  Fusion  Cage  with 

Instrumentation.  94'4 
Seprafilm  Bioresorbable  Membrane,  18638 
Thoratec  \entncular  Assist  De\ice  System, 

17849 
L'nizyme  Enzymatic  Cleaner.  16862 
VISX  Excimer  La.ser  System  iModcK  B  and 

Cl  for  Photorefractive  Keratectomv.  141^4 
WALLSTENT  iliac  endoprosthesis.  8025 
.Xillix  LIFT:  Lung  Fluoresence  Flndoscopv 

System.  15528 
Meetings 

Advisory  committees,  panels,  etc  .  764.  765, 

3047,  4301.  4303.  4535.  4537,  7789.  8973, 

9199,  14433.  14683 
Tentative  schedule.  723"" 
.Antiviral  Drugs  Advisory  Committee.  27261. 

33093 
■Anhntis  Advisory  Commiitee,  19325 
Biological  Response  Modifiers  Advisory 

Committee.  19764.  32619 
Biologies  Evaluation  and  Research  Oversight 

Committee.  8744 
Blood  Products  Advisors  Committee,  26804. 

27261 
Cardiovascular  and  Renal  Drug'-  .Advisory 

Committee.  28'' P 
Center  for  Biologies  Evaluation  and  Research, 

refusal  to  file  practices  use.  standing 

oversight  committee  review.  415.  31832 
Cigarettes  and  smokeless  tobacco  promotion, 

sale  and  distribution  to  children  and 

adolescents.  3704 
Health  professional,  consumer,  and  patient 
ad\[x;acv  organizations  representauves. 
4538 
Cvclospc^ra.  detection  and  control  on  fresh 

produce.  344/9 
Dermalologic  and  Ophthalmic  Drugs  Advisory 

Committee.  .•>2620 
Device  Gcxxl  .Manufacturing  Practice  Advisory 

Committee.  18137 
Drug  .Abuse  Advisory  Committee,  241  19 
FndcK'nnologic  and  Metabolic  Drugs  Advisory 

Committee,  19581 
Fresh  juices,  current  science,  technoiogy,  and 

safely  factors  review.  102 
Health  profesional  organization-.  repre->entjtives. 

28053 
Investigational  biological  prcxlucts — 
Clinical  holds  monitonng.  oversight 
committee.  12833.  30870 
Medical  IX'vices  Advisory  Committee.  19120. 

19765.  19767.  27768.  32618.  33426.  33661 
Medical  Devices  .Advisorv  Committee  et  al., 

1 3653 
National  Center  for  Toxicological  Research 

Science  .Advisory  Board.  28053 
Nonprescription  Drugs  .Advi^orv  Committee. 

I97t,3.  3342" 
Nonprescnption  Drug--  Advi--orv  Committee  ei 

al.,  32618,  326 f9 
Oncologic  I>ugs  Advisory  CommiUee,  26805 
Pcnphcral  and  Central  Nervous  System  Drugs 

Advisorv  Committee,  19"ti3 
Pharmaceutical  prcxjuction  control,  out-of- 

specification  guidance  lor  labivaiory 

le-ling.  29355 
Povtmarkeling  drag  surveilLince  program. 

adverse  dnig  reactions  electronically 

submitted.  ^"W 


Psychopharmacologic  Drugs  Advisory 

Committee.  32620 
Retail  food  program  standards.  Erassr«-)Ls 

meetings.  31611 
System  suiiabilitv  for  chromatographic  analysis: 

public  workshop.  26320 
Technical  Electronic  Product  Radiation  Safety 

Standards  Committee  et  al  .  13655 
Vaccines  and  Related  Biological  Products 

Advisory  Committee,  2""6^    '"HN,- 
Vetennary  Medicine  Advisi)r\  Commitu-c, 

20190 
National  shellfish  sanitation  program 

Shellfish  Sanitation  Model  Ordinance.  gix>d 

guidance  praLtice-.  application.  34480 
Organiz.ation.  functions,  and  authority  delegations. 
Enecutivc  Secreiana!  Office.  23250 
Health  and  Industry  Programs  Office. 

realignment.  1462 
Operations  Office,  \eicnnarv  .Medicine  Cenlcr. 

PI  95 
Sp)ecial  Health  Issues  Office.  24482 
Surveillance  and  Biomelncv  Office. 

realignment.  10' 
Tc-iing  and  Research  Office  and  Pharmaceutical 

Science  Office.  2674 
President's  National  Food  Safely  Initiative; 
Public  meeting  and  establishment  of  public 

dockets.  13589 
Reporting  and  recordkeeping  requircmcni.-,.  415. 
3297,3701,  11900,  12216.  13159,27262, 
27613.  29145.  34481 
Rcp<)rt.s  and  guidance  documents,  availabilitv.  etc. 
Accidental  radioactive  contamination  of  human 

food  and  animal  feeds,  recommendations 

for  State  and  local  agencies,  guidance. 

28054 
Autologous  somatic  cell  Lherapv  pnxJucLs  — 
Chemistry,  manufaciunng.  and  controls 
information  and  establishment 
description,  1460 
Blix>d  esiablishmenl  computer  software,  1767 
Cigarettes  and  smokeless  tobacco,  sale  and 

distribution  restriction  to  protect  children 

and  adolescents,  small  entity  compliance 

guide  on  regulations,  8974 
Compuienzed  systems  u\ed  in  clinical  trials, 

guidance,  33094 
Good  guidance  practices  adoption,  development. 

issuance,  and  use;  policies  and  procedares, 

8961 
Inspected  establishment,  cslablishmeni 

inspection  report  release.  18138 
Investigational  new  drugs  recovery  from  clinical 

investigators,  compliance  policy  guide. 

30603 
Liquid  chemical  germicides;  premarkct 

notification  (510(k))  content  and  format 

submissions,  guidartce.  28055 
Marketing  clearance  of  diagnostic  ultrasound 

systems  and  transducers;  information  for 

manufacturers,  32351 
Nonslenlc  semisolid  dosage  forms  (SL'PAC  SS) 

for  chemistry,  manufactunng.  and  controls. 

industry  guiilancc.  32352 
Nutntion  labeling  information  study;  raw  fruit/ 

vegetables  and  raw  l"ish.  25635 
Pharmacokinetics  arxl  pharmacodynamics  in 

patients  with  impaired  renal  function,  study 

design,  data  analysis,  and  impact  on  dosing 

and  labeling.  32617 
Positron  emission  tomography  drug  products. 

guidance.  19767,  32621 
Preventable  di-^a.scs.  combination  vaccines 

evaluation,  production,  testing,  and  clinical 

studies,  17624 


KF.DKRAl.  RKC.ISTKR   INDKX.  January-  June.   1997 


43 


Food 


Pnmer  on  medical  device  inieractions  with 
magnetic  resonance  imaging  systems, 
guidance,  28056 
Ruminant  feed,  animal  proteins  prohibition. 
small  entity  compliance  guide,  33W> 
World  Wide  Web  site  establishment,  electronic 
docket  discontinuation  for  medical  devicey 
radiological  health  polic>  statements  and 
operating  procedures  guide,  287 IS 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultrv  inspection 
Contact  freezing  of  meal  and  meal  products, 

liquid  nitrogen  use.  274-«) 
Pathogen  reduction,  hazard  anaKsu  .ind  critical 
control  point  iH.AACPi  ssstems  - 
E.  coll  testing  requirements  and  sanitation 
standard  operatine  prlKedu^e^.  mcctint;, 
2551,2009? 
E  coll  venficaiion  testing,  technical 

conference,  236.^9 
Technical  corrections  and  amendments.  2621 1 
Sodium  acetate  and  sodium  diacetate  use  as 

flavonng  agents.  33744 
Voluntary  inspection  fee  increases  and 
laboratory  services  fee  reduction, 
correction,  6111 
Poultry  products  inspection: 

Visible  fecal  contamination    finished  standards, 
5139 

PROPOSED  RULES 

Meal  and  poultry  inspection: 
Continuous  immersion  chilling  of  spin  p<iultry 

portions,  3101 '' 
Cooked  roast  beef  products,  sorbitol  use.  12117 
Ham  *ith  natural  juices  products,  use  of 

binders,  201.10 
Pathogen  reduction,  hazard  analysis  and  critical 
control  point  iHACCPi  s\^,tem>. 
Cjenenc  HACCP  models  guidcbtxik  and 

guide,  availability  and  comment  request. 
32053 
Salmonella  found  on  inspected  products 
testing  data  publication,  meeting,  7950 

noticf:s 

Australian  enpon  meat  inspection  program,  pilot 

proposal,  comment  request.  29326 
Codes  Alimenianus  Commission 

International  sanitary  and  phytosanitary 
standard  setting  activities.  ;>*4i^ 
Meat  and  poultry  inspection 

Pathogen  reduction,  hazard  anaivsis  and  critical 
control  point  i  HACCP i  ^>  stems — 
Food  safely,  animal  production  practices; 
farm  to  table  strategy.  ^olKltaIK^ns  for 
bids.  I51.M 
Slaughter  and  pnxessing,  inspection  methods 
reconsideration,  3155?,  .'''s83 
Retail  store  esemptions,  dollar  limitations 
adjusimcnl,  29705 
Meetings 
Codex  Alimenianus  Commission,  U.S, 

participation.  23745.  2970*^ 
Meal,  poultry,  and  egg  products,  user  fees  to 

cover  on  site  inspection  costs,  KX)2  I 
Microbiological  Criteria  lor  f-oods  National 

Advisory  Committee.  1439(J    29*26 
State  inspected  meat  and  poultrv  pnxlucts. 
intcrsLale  distribution.  M'>62 
Oganization,  functions,  and  autfK>nt>  delegations 
Docket  reading  room  relocation  and  inclusion 
of  Ercedom  of  Information  Act  dtxuments 
for  public  display  and  access,  246^4 
Presidents  Natiorul  Food  Safeiv  Iniutivc 
Public  meeting  and  csublishmcnt  ol  public 
dockets.  nSH9 


Foreign  Agricultural  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  7435, 
14112 
Committees;  establishment,  renewal,  termination, 
etc.: 
Agricultural  Policy  and  Technical  Advisory 
Committees  for  Trade.  6510 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Emerging  markets  program.  14113.  18738 
Foreign  market  development  cooperator 
program,  27006 
Meetings: 

World  Food  Summit;  U.S.  follow-up  actions, 
18738 

Foreign  As.sets  Control  Office 

RILES 

Federal  Republic  of  Yugoslavia  (Serbia  and 
.Montenegro)  and  Bosnian  Serb-controlled 
areas  of  Republic  of  Bosnia  and  Herzegovina 
sanctions  regulations: 
Blocked  Yugoslav  vessels;  claims  resolution, 
etc..  1%72 
Foreign  assets  control  regulations: 

North  Korea;  overflight  payments.  17548 
Iranian  assets  control  regulations: 

National  emergency  and  sanctions  against  Iran; 
oil  related  transactions — 
Time  report  extension,  1832 
Iranian  transactions  regulations: 

Foreign  affiliates'  oil-relaied  transactions; 
reporting  requirement,  19670 
Narcotics  trafficking  sanctions  regulations.  9959 
Sanctions,  blocked  persons,  specially  designated 
nationals,  terronsts.  and  narcotics  traffickers. 
and  blocked  vessels;  lists  consolidation, 
34934 

Additional  designations  aixl  supplemental 

information.  19500 
Entry  removals,  19499 
Specially  designated  narcotics  traffickers  order, 

persons  designated  in  or  pursuant  to,  etc.. 

2903 

'  PROPOSED  RULES 

Cuban  assets  control  regulations: 

Civil  penalty  cases,  administrative  heanngs  or 
settlement,  6896 
Foreign  assets  control  regulations 

Civil  penalties,  administrative  .hearings,  6896 

NOTICES 

Agency  information  collection  activities 
Proposed  collection;  comment  request.  7089, 
7090 

Foreign  C  laims  .Settlement 
C  ommission 

NOTICES 

Holocaust  survivor  claims  adjudication  for 
compensation;  filing  deadline.  5486 

Meetings.  Sunshine  Act,  3308.  7256.  9452.  15729, 
18148.  23796,  26326,  26327,  31463    ^3907 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  delerminations.  etc.: 
Alabama,  19545,  26772,  32290 
Coastal  Mobile  Refining  Co.,  oil  refinery 

complex,  8422,  15459,  17580 
JVC  Amcnca.  Inc  ,  VHS  videotape  and 
videocassette  manufacturing  facility, 
17146 
Shell  Oil  Co.;  oil  refinery  complex.  24080 
ZF  Industries.  Inc.;  automotive  axle 
manufactunng  plant.  30566 
Arizona.  17580,  25164 
California,  15459,  33829 
C.  Ceronix.  Inc..  gaming,  recreational  machine 
video  monitor  manufactunng  plant, 
24393 
Chevron  USA.,  Inc.;  oil  refinery  complex, 

17581,  33828 
Hewlett-Packard  Co  ,  computer  and  related 
electronic  products  manufactunng  and 
distnbution  facilities.  12792.  35151 
J  M  William  &  Co.,  Inc.;  textile  bed  linens 

manufactunng.  1314 
LA   Gear.  Inc  ,  casual  and  athletic  footwear 

distnbution  facility.  18312 
Solectron  Corp  .  electronicycomputer/ 
telecommunication  equipment  plant, 
12791 
Flonda 

Federal-Mogul  World  Trade,  Inc.,  vehicle 
parts  warehousevdistnbution  facility, 
1314 
Georgia 

Yamaha  Motor  Manufacturing  Corp.  of 
Amenca.  all-terrain  vehicle 
manufactunng  plant,  12792 
Illinois 

Henkel  Corp..  natural  vitamin  E 

manufactunng  facility,  32581 
Mobil  Oil  Corp.,  oil  refinery  complex.  18739 
Shell  Oil  Co.;  oil  refinery  complex.  13593 
Indiana.  7749 
Kansas 

Texaco,  Inc  ,  oil  refinery  complex,  1314 
Kentucky 

Ascent  Power  Technology  Corp.,  clectnc 
power  supplies,  electronic  fiuorescent 
lighting  ballasts  manufactunng  facilities. 
17146 
.^shland,  Inc  .  oil  refinery  complex,  1315 
Louisiana 

Murphy  Oil  US.A,  Inc.,  oil  refinery  complex, 
32582 
Massachusetts.  7750 
Michigan 
ESCO  Co  LP,  colorformer  chemicals 

manufactunng  facility,  11813 
Marathon  Oil  Co..  oil  refinery  complex, 

13594 
MascoTech.  Inc  .  automotive  parts  forging 
facility.  15460,  29102 
Missoun,  8422.  32582 
Kawasaki  Motors  Manufactunng  Corp., 
USA,  intemal-combustion  engines 
manufactunng  facilities,  29103 
Nevada.  10520 
New  Jersey 
Chevron  Products  Co,;  oil  refinery  complex, 

13594 
Coastal  Eagle  Point  Oil  Co.,  oil  refinery 

complex,  32583 
Conair  Corp.,  small  appliances,  beauty  care 
products,  and  personal  telephones 
warehousing/distnbution  and  repair 
facility,  19545 
Hewlett-Packard  Co  ,  computer  and  related 
electronic  products  manufactunng  and 
distnbution  facilities.  35151 
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New  York.  26772 
North  Carolina.  15460 
Unifi,  Inc..  polyester  partially-oriented  yam 
manufactunng  plant.  19546 
Ohio,  3659.  7750,  17147.  26773 

Ashland,  Inc.,  oil  refinery  complex.  1315 
Cincinnati  Milacron.  Inc..  honzontal  turning 
and  gnnding  machinery  and  related 
consumable  products.  30567 
Globe  Metallurgical.  Inc..  ferroalloys  and 
silicon  metals  manufactunng  plant, 
24393 
Pioneer  Industrial  Comf)onents.  Inc.; 

automotive  audio  products  manufacturing 
facilities.  17147 
Oklahoma.  6947 

ARCO  Pipe  Line  Co  ;  crude  oil  distribution 
terminal.  15461 
Oregon.  7750 

GranPac  Foods.  Inc  .  frozen  food  products 
manufactunng  processing  facility.  23218 
Pennsylvania.  10520 
Tosco  Corp..  oil  refinery  complex.  7751. 
32291 
Puerto  Rico 
Ohmeda  Canbe  Inc.  et  al..  pharmaceutical 
products  manufactunng  plant.  10521 
Puerto  Rico  Sun  Oil  Co,;  oil  refinery 
complex.  32290 
Rhode  Island.  4027 
South  Carolina.  12793 

Bayer  Corp.,  rubber  chemicals  manufactunng 

plant,  9159.  26773 
Zeuna  Starker  USA.  Inc  .  automotive  exhaust 
systems  plant.  10022 
South  Dakota.  1 8740 
Tennessee 

.Nissan  Motor  Manufactunng  Corp.  USA.; 
engines,  transaxles  plant,  13595 
Texas,  4028.  19547,  24081.  28445 

AMFELS.  Inc  .  offshore  dnlling  platforms/ 

shipbuilding,  10521 
Basis  Petroleum,  Inc.;  oil  refinery  complex. 

1316 
California  Microwave  Networks.  Inc  . 
microwave  radia telecommunications 
products  manufactunng  facility.  7751 
Dell  Computer  Corp  .  computer 

manufactunng  faciliUes,  1316.  17147 
Energy  Department  Strategic  Petroleum 

Reserve;  crude  oil  storage  facility.  33829 
Fossil  Parmers  LP,  watches,  sun  glasses,  and 
leather  goods  distnbution  facilitv.  13595 
LYONDELL  CFTGO  Refining  Co  .  Ltd  .  oil 
refinery  and  petrochemical  complex. 
24080 
Lyondell  Petrochemical  Co  .  petrochemical 

complex.  35152 
Phillips  Petroleum  Co  .  oil  refinery  complex. 

2646 
Seaway  Pipeline  Co  .  crude  oil  distnbution 

terminal,  15461.  15462 
Selective  Technology.  Inc  ,  air  conditioner 
compressor  manufactunng  processing 
activity.  19457 
Vermont 

Vermont  Electromagnetics  Corp.. 

manufacturing  assembly  facility.  32583 
Virginia.  28445,  28446 

Abbott  Manufactunng  ,  Inc..  infant  formula 
and  adult  nutntional  products 
manufactunng  plant.  1714S 
Hewlett  Packard  Co  .  computer  and  related 
electronic  products  manufactunng  and 
distnbution  facilities,  35152 
Washington 

Texaco  Inc  .  oil  refinery  complex.  32291 


West  Virginia,  31070 
Wisconsin 

Sargento  Foods  Inc  ;  cheese  processing  plant. 

33830 

Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  VIII  implementation  (subsistence 
pnonty) 
Fish  and  wildlife,  subsistence  taking,  29016 
National  Forest  System  timber;  disposal  and  sale 
Small  business  timber  sales  set-aside  program, 
shares  rccomputation,  appeal  procedures, 
13826 
Organization,  functions,  and  authoniy  delegations 
Information  availabihiv.  technical  amendment. 
13539 
Organization,  functions,  and  procedures. 
Technical  amendments.  33365 

PROPOSED  RULES  ^ 

Alaska  National  Interest  Lands  Conservation  Act, 
implementation 
Revenue-producing  visitor  services  in 

conservation  system  units  within  national 
forests  of  Alaska,  procedures 
establishment.  20140 
National  Forest  Svsiem  timber,  disposal  and  sale 
Timber  sale  contracts,  cancellation.  5949 

NOTICES 

.Agency  information  collection  activities 
Proposed  collection,  comment  request,  727, 
6'755.  12154.  14881 

Appealable  decisions,  legal  notice 
Eastern  region.  24389 
Intermountain  region.  22905 
Northern  region.  26469 
Pacific  Northwest  region.  30564 
Rcxrky  Mountain  region.  26280 
Southern  region.  23212 
Southwestern  region.  18582.  31 190 

Boundary  establishment,  descnpuons,  etc 
Indian  Peaks  Wilderness  Area.  CO.  4"  19 
Ouachita  National  Forest.  AR.  15876 
Ramsey  Creek  Purchase  Unit,  OR.  15876 
Yonah  Mountain  Purchase  Unit.  GA.  15876 

Environmental  statements,  availability,  etc 
Carson  National  Forest.  NM.  19542.  19543 
Clearwater  National  Forest,  ID,  2641 
Coconino  National  Forest.  AZ.  1087.  34684 
Gifford  Pinchot  National  Forest.  WA.  6941. 

6942.  1114« 
Idaho  Panhandle  Nauonal  Forests.  ID.  2079 
Inienor  Columbia  Basin  ecosystem  management 

project.  32076 
Inyo  National  Forest.  C.A.  1 4666 
InieragerKv  motor  vehicle  use  plan; 
cancellation.  19544 
Kootenai  National  Forest.  MT.  6942 
Nez  Perce  National  Forest.  ID.  10253 
Tahoe  National  Forest.  CA.  11149.  11413 
Tonto  National  Forest  - 

Cyprus  Miami  Mining  Corp  ,  Gila  County, 
AZ.  18083 
Wenatchcc  National  Forest,  WA.  3083^.  30838 
White  Mountain  National  Forest,  NH,  8217 
Willamette  Nauonal  Forest.  OR.  18084 

Environmental  statements,  notice  of  intent 
Cache  National  Forest,  ID,  8419 
Chugach  National  Forest.  AK,  19307 
Cibola  National  Forest.  NM.  el  al  ,  89 
Dixie  National  Forest.  UT.  33824 
Gallaun  National  Forest.  MT.  32286 
Helena  National  Forest.  MT.  5"'94 
Hiawatha  National  Forest.  MI.  Pcrkins- 
Manistique  138  kV  transmission  line 
project.  31  "785 


Idaho  Panhandle  National  Forests.  ID,  4719. 

9156.  177^8 
Idaho  Panhandle  National  Forests,  ID  and  W,^, 

30838 
Intenor  Columbia  Basin  ecosystem  management 

project,  OR  and  WA,  2176 
Inyo  National  Forest.  CA.  25160 
Kaibab  National  Forest.  ,AZ,  25583 
Kootenai  .National  Forest.  .MT.  3656.  24^34. 

2'163.^ 
Liltle  Missoun  National  Grassland,  ND.  et  al., 

86!s0 
Modoc  National  Forest.  CA.  27619 
Siskivou  National  Forest.  OR.  15649 
Tahvie  National  Forest.  CA.  14881,  23214, 

28002,  29706 
Thompson  Creek  Mine.  ID,  17145 
Tonga.ss  National  Forest,  AK,  4245,  25161, 

35145 
Uncompahgre  National  Forest.  CO,  25162 
Wasatch-Cache  National  Forest.  LT.  ei  al., 

27007 
Wenaichee  National  Forest  ei  al  .  W  A.  22906. 

33826 
White  .Mountain  National  Forest.  .NH.  3266 
White  River  National  Forest,  CO.  8924 
Grants  and  cooperative  agreements,  availability, 
ew 
Commonality  of  chemistnes  involved  m 

moisture,  biological,  ultraviolet.  ar>d 

thermal  degradations  of  wood,  consortium. 

13363 
Land  and  lunsdiction  transfers,  etc.. 

Headwaters  Forest  and  Elk  Head  Spnngs.  CA. 

23790 
Meetings: 

Blue  Mountains  .Natural  Resources  Insutuie 

Board  ot  Directors.  6756 
California  Coast  Province  .Advisory  Committee . 

6167.  18585,  35146 
California  Spotted  Owl  Federal  Advisor. 

Committee,  30565 
Deschutes  Provincial  Interagency  Executive 

Committee  .Advisory  Committee.  4720, 

33584 
Eastern  Washington  Cascades  Province 

Advisory  Committee.  1426.  14114 
Intergovernmental  Advisory  Committee    3657. 

138^4.  3228" 
Klamath  Provincial  Advisorv  Committee.  8421. 

25886 
National  L'rban  and  Communilv  Forestry 

Advisory  Council.  4518.  26281.  26282 
Olympic  Provincial  Interagency  Executive 

Committee  Advisory  Committee.  1''780 
Oregon  Coast  Provincial  Advisory  Committee, 

90.  I75"'8,  34199 
Southwest  Oregon  Provincial  Interagency 

Executive  Committee  .Advisory  Committee. 

5959,  1466'^,  2588" 
Southwest  Washington  Provincial  Advisory 

Committee,  1309,  9734.  25163 
Water  Rights  Task  Force.  6944,  16134,  25887, 

2^58"'2 
Western  Washington  Cascades  Province 

Interagency  Executive  Committee  Advisorv 
Committee,  5200,  28839 
Willamette  Provincial  Interagency  Flxecutive 
Committee  Advisory  Committee.  497'' 

14882.  29101.  32580 
Yakima  Province  Advisory  Committee,  10254 
Yakima  Provincial  Interagency  Executive 
Committee  Advisory  Committee,  1426, 
35147 
National  Forest  System  lands 

Noxious  weeds  spread  prevention,  certified 
forage  use,  VIT,  14668,  19394 
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Special  fiermiLs,  fee  schedule — 

Tongass  and  Chugach  National  Forests,  AK, 

32751 

Organization,  functions,  and  authority  Jclcgations: 

Pacific  Northwest  Region.  Regional  Director  of 

Recreation.  Lands,  and  Mineral  Resources. 

33826 

General  .Accounting  Office 

NOTICES 

Meetings 

Federal  Accounting  Standards  Advison.  Board. 

414.  7233,  13156.  16590.  27608,  30859 
Government  Auditing  Standards  Advisory 

Council.  4771 

General  Services  .Administration 

RILES 

Acquisition  regulations 

Board  of  Contract  Appeals,  procedure  rules — 
Transportation  rate  cases.  25865 
Travel  and  rekvation  expenses  cases.  25868 
Travel  and  relocation  expenses 
reimbursement.  25870.  32241 
Leasehold  interests  in  real  properly — 

Design-build  two-phase  selection  procedures, 
5166 
Federal  Acquisition  Regulation  iFAR): 
.Agency  procurement  protests.  270 
Buy  .Amencan  Act,  constmction  (Gnmberg 

decision).  12698 
Canbbean  Basin  and  designated  countries:  lists, 

267 
Caribbean  Basin  countries  end  products,  268 
Certification  requirements,  233 
Certified  cost  or  pncing  data  requirements; 

exception.  25'' 
Circular  9()-4s.  introduction,  224 

Correction.  6619,  10709 
Commercial  items,  specia]  simplified  acquisition 

priKedures  application,  262 
Contractor  personnel  compensation.  269 
Contractors   purchasing  systems  reviews.  12718 
Contracts,  fixed  pnce.  performance  incentives, 

1269> 
Design  build  tvvo  phase  construction  procedures, 

2"! 
Electronic  contracting,  12692 
Federal  compliance  *ith  nghtto-know  laws  and 

pollution  prevention  requirements.  12696 
Foreign  selling  costs  allowabilily.  12703 
Freedom  of  Information  Act;  implementation, 

25fi 
General   Xc^ounting  Office  protests;  hourly  cap 

on  attomevs    fees.  12718 
Gratuities,  12691 
Hisioncally  black  colleges  and  universities/ 

minority  institutions;  collection  of  award 

data.  12702 
Humanitarian  or  peacekeeping  operations; 

simplified  acquisition  threshold,  256 
Immigration  and  Nalionalily  Act  employment 

provi>;ons,  Lontractor  compliance,  266 
Independent  research  and  development; bid  and 

proposal  costs  in  cooperative  arrangements, 

12^1)4 

Indirect  ^osi  audits,  post  award,  limitation,  274 

Introduction,  12690 

Managenic'Vi  oversight  of  service  contracting, 

126^' 
North  American  Free  I  rjdc  Agreement 

Implementation  A^t,  implementation,  261 
Perrormance  based  payments.  12719 
ProLurerncnt  integrity.  226 
f^ompi  pavmcni.  12705 


Small  entity  compliance  guide,  2^';.  12721 
Technical  corrections.  1 2720 
Year  2000  compliant  information  technology 
products  and  services  procurement, 
awareness  and  compliance,  273 
Federal  property  management: 

Buildings  and  grounds  management, 

reimbursable  space  alterations;  small 
purcha.se  authoniy/simplified  acquisition 
threshold  authority  link,  1057 
Motor  equipment  management — 

Fuel  economy  standard,  etc.,  322,  31740 
Public  buildings  and  space — 
Reimbursable  work  authorizations;  pricing 
practices,  27972 
Utilization  and  disposal — 
Aircraft  parts  and  components;  exchange/sale, 

33751 
Excess  and  surplus  personal  property, 

reporting  requirement  eliminated.  34012 
Excess  personal  property:  reporting  cnteria, 

2022 
Foreign  gifts  and  decorations:  reporting 
requirements,  28368 
Federal  travel: 

Administrator's  authority  to  issue  regulations, 

etc,  10708 
Home  marketing  incentive  payments.  1 3763 
Househunting  tnp  subsistence  expenses,  fixed 

amount  reimbursement,  1 3768 
Last  move  home  benefits  for  immediate  family 

of  deceased  employees,  etc..  26374 
Per  diem  allowance  for  pianial  day  of  travel: 
and  househunting  tnps.  use  of  locality- 
based  per  diem  rate,  correction,  6878 
Per  diem  localities:  maximum  lodging  and  meal 
allowances,  13342.  33752 
Correction,  6041 
Privately  owned  vehicle:  transportation  wholly 

within  continental  United  States.  13794 
Property  management  services,  13760 
Reimbursement  of  higher  actual  subsistence 
expenses  in  special  or  unusual 
circumstances,  30279 
Relocation  income  lax  (RIT)  allowance  tax 

Ubies,  8173 
Residence  transaction  expenses  allowance 

modification  and  use  of  relocation  services 
companies,  13765 
Temporary  change  of  station;  relocation 

allowances,  13770 
Temporary  quarters  subsistence  expenses;  fixed 
amount  reimbursement,  13756 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Affirmative  action  reform  in  Federal 
procurement.  25786 
Correction.  27214 
Contracting  by  negotiation — 

Competitive  range  determinations,  26640 
Phase  1  rewnte:  correction,  27214 
Empowerment  contracting,  19200 
Government  property,  30186 
Liquidated  damages  and  commercial 

subcontracting  plans;  policy  clarification. 

17960 

Modular  contracting,  14756 

Semi-annual  agenda,  22582 

Subcontract  consent,  19465 

Federal  property  management: 

Aviation,  transportation,  and  motor  vehicles — 
Freight  and  household  goods  transportation 
arvl  traffic  management  activities; 
procedural  and  policy  changes,  19720 
Federal  advisory  committee  management,  31550 
Utilization  and  disposal- 
Govcmmcni-owned  improvements  and  related 
personal  property  on  surplus  land,  33580 
Real  properly  appraisals;  reliability,  integrity, 
and  confidentiality,  24383 


Freedom  of  Information  Act;  implementation: 
Agency  records  and  information  materials; 
public  availability.  14081 
Semi-annual  agenda.  22438 

NOTICES 

.Acquisition  regulations: 
Certified  cost  or  pncing  data:  submission 

exemption  request  (SF  1412  and  1412A); 
cancellation.  18631 
Subcontracting  report  for  individual  contracts 
(SF  294)  and  summary  subcontract  report 
(SF  295K- 
Contractor  establishment  code  changed  to 
contractor  identification  number.  5233 
.•\gency  information  collection  activities 

Proposed  collection:  comment  request.  14910 
Submission  for  0MB  review,  comment  request. 
32812 
Committees,  establishment,  renewal,  termination. 
etc  ■ 
Govemmentwide  Policy  Advisory  Board.  24449 
Fnvironmenial  statements,  availability,  etc: 
Amencan  Red  Cross  Chapter  House  site. 

Washington.  DC:  development  alternatives 
andor  mitigation  measures:  heanng.  25954 
District  of  Columbia:  vehicle  restnctions  near 
selected  federally-occupied  buildings, 
10276.  12649 
Miami.  FT.:  Immigration  and  Naturalization 
Ser\ice.  lease  construction  and 
consolidation.  3699.  15896 
San  Francisco.  CA.  Federal  Building.  12831. 

26797 
Seattle,  WA;  Federal  Courthouse.  4292 
Tccate.  CA;  port  of  entry.  30331 
Environmental  statements;  notice  of  intent: 
Northern  Virginia:  consolJated  Patent  and 
Trademark  Office,  construction  and 
operation,  19322 
Washington  Metropolitan  Area:  extcnor  secunty 
of  federally  iKcupied  buildings.  25954 
Federal  .-\cquisition  Regulation  (F,AR): 
Agency  information  collection  activities — 
Proposed  collection:  comment  request,  2358, 
4261.  14404.  15160.  1759^.  18760. 
18761.  19206.  19312.  19313,  19464, 
25796.  26482.  33605.  33606 
Submission  for  OMB  review;  comment 
request,  1737,  3270.  4987,  15162. 
17598.  3057  \  32083.  33846.  34442. 
34453.  34694 
Ordenng  procedures  for  1997  edition  through 
Government  Pnnting  Office.  13260,  15072 
Federal  property  management: 

Commercial  antennas,  placement  on  Federal 
propenv.  3261 1 
Federal  travel 

Hotel  and  Motel  Fire  Safety  .Act  responsibilities; 

promoting,  encouraging,  and  facilitating 

use  of  firesafe  accommodations.  17831 

Interagency  Committee  for  Medical  Records: 

Medical  record -authorization  for  tissue  donation 

(OF  523B).  automation.  2761  1 
Medical  record  emergency  care  and  treatment 

(SF  558 1,  automation,  27608 
Medical  rccord-interstitial  intercav  itary  therapy 

(SF  526).  automation.  2761  1 
Medical  record  medical  hisiorv  report  iSF  9^ 
revision),  18631 
Meetings: 

National  hislonc  landmarks,  development  and 
management.  35180 
Opened  lixked  sign  for  restricted  files  lOF  95); 

form  cancellation.  1767 
Privacy  Act: 

Svstems  of  records.  25197 
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Real  property.  U.S.  goveniment  lease  (short  form 

SF  2B),  cancellation.  18631 
Records  of  decision: 

Atlanta.  GA;  Centers  for  Disease  Control  and 
Prevention;  Clifton  Road  Campus 
expansion.  8018 
Blaine.  WA;  port  of  entrv  expansion,  1334 
Small  business  competitiveness  demonstration 
program;  solicitation  procedures  change, 
1335,  11456,  26797 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8981. 

25967,  3061! 
Submission  for  0MB  review;  comment  request, 
5483,  18141 
Baltimore-Washington,  DC  area;  aggregate 
resources  and  urban  grovklh  issues  studies, 
contribution  acceptance  from  National  Stone 
Association,  33101 
Federal  Geographic  Data  Committee: 

Digital  geospatial  metadata,  content  standards: 

comment  request,  19126 
Digital  orthoimagery  and  digital  elevation  data, 
content  standards;  public  review 
opportunity,  8262 
Geospatial  positioning  accuracy  standards; 
public  review.  3518 
Grant  and  cooperative  agreement  awards 
International  Software  Engineenng.  20020 
Microsoft  Corp..  23788 
Now  What  Software.  22962 
Spilz.  Inc..  20020 
TnCal.  27772 
Grants  and  coof>erative  agreements;  availability, 
etc., 
Electnc  Power  Research  Institute,  coal  beds 
information;  research  and  development. 
9800 
Federal  Geographic  Data  Committee,  nauonal 
spatial  data  infrastructure  framework 
demonstration  projects  program,  8981, 
12687 
National  earthquake  hazards  reduction  program, 

5642 
Yersinia  pestia  plague  vaccine  for  domestic  and 
wild  animals;  evaluation,  6553 
Meetings 

National  Cooperative  Geologic  Mapping 

Program  .Advisory  Committee,  13390 
Water  InformaUon  Advisory  Committee,  13390 
Privacy  Act: 

Systems  of  records,  6553 

Government  Ethics  Office 

RULES 

Conflict  of  interests  ,  1361,  12531 
Correction,  23127 

Executive  agency  ethics  training  programs, 
1  1 307 
Correction,  14737 
Post-employment  restrictions;  exemption  of 
positions  and  revi.sion  of  departmental 
component  designations,  26915 
Correction,  31865 
Executive  Branch  financial  dis<.losurc.  qualified 
trust,  and  certificates  of  divestiture 
No  new  interests  certiricate.  optional  use,  3397; 

PROPOSED  RULES 

Executive  Branch  financial  disclosure,  qualified 
trusts,  and  certificates  of  divestiture 
No  new  inierc-ls  certificate,  optional  use,  2048 


Semi-annual  agenda.  22486 
NOTICES 

Conflict  of  interests: 

Executive  agency  ethics  training  programs. 

13213 

Government  Printing  Office 

NOTICES 

Meetings: 

Depository  Library  Council.  10277 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

RULES 

Agricultural  commodities  standards: 
Federal  regulatory  reform — 

Beans,  whole  dry  peas,  spin  peas,  and  lentils; 
grade  ..landards  removed  from  CFR. 
6705 
Clear  title,  farm  products  purchasers  protection 
Effective  financing  statements,  statewide  central 
filing  systems,  15363 
Fees 

Official  inspection  and  weighing  services, 
3P01 
Correction,  34342 
Packers  and  Stockyards  .Act: 

Federal  regulatory  refer-  ,  correction,  1  P58 

PROPOSED  RULES 

Fees 
Official  inspection  and  weighing  services. 
26252 
Correction.  28922 
Packers  and  Stockyards  Act: 

Poultry  grower  contract  payments  determination, 
weighing  delivered  feed  or  live  birds.  5935 
Rulemaking  petitions 

Western  Organizauun  of  Resource  Councils, 
packer  livestock  procurement  practices, 
1845 

NOTICES 

.Agency  designation  actions 

Arkansas  et  al.,  18084 

Colorado  ct  al,.  9412 

Illinois  et  al.,  91.  4977.  15456 

Kansas,  10022,  18085 

Minnesota  et  al.,  35147 

Nebraska  et  al.,  15457 

North  Dakota,  6167 

North  Dakota  et  al  .  9i.  29708 

Ohio  et  al,,  29^0~ 
Agency  information  collection  activities 

Proposed  collection,  comment  request  19^08 
Meetings 

Gram  Inspection  Advisory  Commiitec.  14668 
Stockyards,  posting  and  deposiing 

Arizona  Livestock  Auction.  Inc  .  ,A7,  ei  al.. 
6168 

Dmkv  s.  Inc  ,  IN,  el  al  ,  19715 

Iron  Range  Livestock  Exchange.  Inc  ,  MN, 
11414 

Lafayette  Counrv  Livestixk  Auction.  .AR.  el  al  , 
10518 

Natural  Bndge  Stivkvard.  AL  ei  al  .  5795 

Health  and  Human  Services 
Department 

.S>f  Agency  lor  Health  Care  Policv  and  Research 
See  .Agency  lor  Toxic  Substances  and  Disease 

Registry 
See  .Aging  .Administration 
See  Centers  for  Disease  Control  and  PR-vcnlion 


See  Children  and  Families  Administration 

See  Community  Services  Office 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Admmisfaiion 

See  Indian  Health  Service 

See  Inspector  General  Office.  Health  and  Human 

Services  Department 
See  Nauonal  Institutes  of  Health 
See  Pubhc  Health  Service 
See  Refugee  Resettlement  Office 
See  Substance  .Abuse  aixl  Mental  Health  Services 

Administration 

RULES 

Individual  health  insurance  market  requirements 
Ponabilitv  from  group  to  individual  coverage, 
16985 
Correction,  31695 

PROPOSED  RULES 

Indirect  cosi  appeals,  informal  grant  appeals 

procedure.  CFR  pan  removed,  10009 
Semi-annual  ageiida.  21662 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  comment  request.  12201. 

13621.  16591.  1877?.  19762,  34296 
Submission  for  OMB  review,  comment  request 
10856,  32615,  34296,  34759.  35180 
Committees,  establishment  renewal,  termination, 
etc. 
Vital  and  Health  Staustics  National  Commiiiec. 
16592 
Federal  claims,  interest  rates  on  overdue  debts. 

3900,  I9;^'"9 
Grant  and  cooperative  agreement  awards 
Central  Sute  University,  OH.  5833 
Children  s  Hospital  of  Philadelphia.  8021 
National  Association  for  Equal  Opportuniiv  in 
Higher  F^ucation.  13622 
Grants  and  cooperative  agreements,  availabililv. 
etc.: 
Adolescent  family  life  demonstration  proiects. 

12026.  12030.  16592 
Bilingual  bicullura!  service  demonstration 

program  (managed  care),  6536.  12649 
Familv  planning  male  research  proiects.  25418, 

30  V' 1 
Immigrants,  their  communiues,  and 

organizations  serving  them,  economic  and 
health  status.  28706 
Minont)  health — 

Family  and  communitv  violence  prevention 
program.  1  189(i 
Temp*->rary  assistance  for  needy  tamilit-s 
program  and  related  State  wellare 
programs,  administrative  data  linkir.g 
projects,  3341 1 
Meetings 

Consumer  Protection  and  Quality  in  Health  Care 

Industry  Advisory  Commission.  24114 
Dietary  Supplement  l^beK  Commission,  5835 
Health  Care  Industrv  Consumer  Protection  and 

Qualitv  AdvLsorv  Commission.  32122 
Health  Data  Standards  Committee.  34296 
Health  Promotion  and  Disease  Prevention 

Objectives  for  2010.  Secretary's  Council. 
16160 
Hl\   AIDS  Presidential  AJvisi^rv  Council.  7234, 

3. HIM 
National  Bioethics  ,Advisorv  Commission.  7234. 
.>>,"4V  9'^^0,  9771.  I05hh,  l'>^^~,  16161. 
'08  5  Q 
Vital  and  Health  Statistics  National  Committee. 

1336.  10277.  I6I6I.  25954.  32615 
Welfare  Indicators  Advisorv  Board.  I9MS 
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Organization,  functions,  and  authontv  dcleeations 
Consumer  Affairs  Office.  ^QM*? 
Direclor.  fentepi  for  Disease  Control  and 

Prevention,  et  al  ,  1>  186 
Emergency  Preparedness  Office,  33081 
Financial  Management  Service  Divisions.  5010 
Health  Resources  and  Services  Administration, 

S991 
Inspector  General  Office,  30859 
National  Institutes  of  Health,  523^,  ^459 
National  Human  Genome  Research  Institute. 
3900 
Program  Suppon  Center.  2>95'^ 
Public  Health  and  Science  Office.  5a)9 
Public  Health  Service.  ^4Sg 
Science  Policy  Office.  4293 
Poverty  income  guidelines,  annual  revision.  10856 
Privacy  .Act: 

Systems  of  records,  "58,  59<il.  10569 
Reports  and  guidance  documents,  availability,  etc.. 
Dietary  supplem.ent  labels.  30'''! 
HIV  infection,  principles  of  therapv,  .NIH  panel 
report,  and  HIV-infected  adults, 
an ti retroviral  agenLs  use,  guidelines,  33417 
Scientific  mi.sconduct  findings,  administrative 
actions 
Boone,  James  B  ,  Jr  ,  PhD,  7787 
Huelskamp,  Ann  M,.  M  H  S  ,  2"':4/S 
Li,  Fugang,  Ph  D  .  '.616 
,McCov*n.  William  G  ,  Ph  D  .  23779 
.Misra,  Manoj.  Ph  D  ,  IS631 
Portuese,  Ennco,  15'' 12 
Sun,  Weidong,  M  D  .  Ph  D  ,  22950,  26515 
State  assistance  expenditures.  Federal  financial 
participation,  429^ 

Health  Care  Financing 
.Administration 

See  Inspector  General  Office.  Health  and  Human 
Services  Department 

RILFIS 

Clinical  Labt)raiones  Improvement  Act 

Clinical  laboratory  requirements;  effective  dates 
extension.  2585^ 
Group  health  plans,  access,  portability,  and 
renewability  requirements.  16894 
Correction.  17004,  31669.  31690 
V1edii.aid 

Clinical  laboratory  requirements,  effective  dates 

extension.  2''H5'> 
Fiigibihty  redetermination  due  to  welfare 

reform.  1682 
rhird  paHy  iiahihtv  cost-effectiveness  waivers; 
correclinn.  2  '  1  4<) 
Medicare 

Clinical  laN>raii)rv  rcq^iircmenis.  effective  dales 

evlensinn,  2^.'<'^^ 
Health  maintenance  'irL'jnizations.  competitive 
medical  p,a^^   and  health  care  prepayment 
plan> 
Expedited  revie*  prix.cs-  tor  Medicare 
henetiLiarie-    esijhiishmeni.  23368 
Individual  claims  under  Part  .A  or  B.  appeal 

procedures,  25844 
Physician  tee  schedule   C  Y  1997);  payment 

poiii.ies  and  rciati.e  .a!ue  unit  adjustments. 
correiiioT'    "94^ 
Skilled  nursnc  '.uihtics  and  home  health 
agenLics.  ciettrcinic  cost  reporting 
requirement.  26 
Correaion,  2''2!0 

PROPOSKD  Kl  I  ^.^ 

Medicaid 

Health  lnsuran<.e  H'lrtabiliiy  and  Accountability 

P(>nahil;lv    av^css.  and  renewabilily 

pr"viM..r:>,  ^ommcnt  request,  3563 


Home  health  agencies — 
Outcome  and  assessment  information  set 
(OASIS)  use  as  participation  condition. 
11035 
Participation  conditions,  11005.  11953 
Participation  conditions  and  outcome  and 
assessment  information  set  (OASIS)  use, 
introduction,  1 1004 
Physical  therapy,  respiratory  therapy,  speech 
language  pathology,  and  occupational 
therapy  services;  salary  equivalency 
guidelines.  14851 
Correction,  22995 
Medicare: 

Ambulance  services;  coverage  and  payment 

policies,  32715 
Health  Insurance  Portability  and  Accountability 
Act- 
Portability,  access,  and  renewability 
provisions;  comment  request,  3563 
Home  health  agencies — 
Outcome  and  assessment  information  set 
(OASIS)  use  as  participation  condition, 
11035 
Participation  conditions,  1 1(X)5,  1 1953 
Participation  conditions  and  outcome  and 
assessment  information  set  (OASIS)  use; 
introduction.  1 1004 
Hospital  inpatient  prospective  payment  systems 

and  1998  FY  rates.  29902 
Physical  therapy,  respiratory  therapy,  speech 
language  pathology,  and  occupational 
therapy  services;  salary  equivalency 
guidelines,  14851 
Correction,  22995 
Physician  fee  schedule  (1998  CY);  payment 
policies  and  relative  value  unit  adjustments 
and  clinical  psychologist  fee  schedule; 
establishment,  33158 
Menul  Health  Parity  Act  of  1996  and  Newborns' 
and  Mothers'  Health  Protection  Act  of  1996; 
implementation,  34604 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1338, 
3902.  5632,  5633.  7467.  8026.  11213, 
11458,  13389,  14155,  14918,  15914, 
17197,  17850,  18638,  23781,  23782, 
25636,  26806,  28884,  29729.  31612, 
31613,  32358,  33095,  33890,  34300,  34761 
Submission  for  OMB  review;  comment  request, 
3514,  4304.  4538,  4772.  5433,  6550,  7240, 
7791,  8026.  8252,  8450,  8451,  8744, 
10285.  11214.  12834.  14156.  15914. 
16863,  18639.  19582.  28056.  28057. 
29730.  30603.31121.  31613.  31614, 
33890.  34300.  35214 
Clinical  laboratories  improvement; 

Immunohemaiology;  Office  Laboratory 

Accreditation  Commission  approval.  27262 
Laboratories  exemption;  Puerto  Rico,  5433 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Small  business  innovation  research  program. 
4305 
Health  insurance  coverage  lo  individuals  with 
pnor  group  coverage;  alternative  mechanisms 
implementation  by  States;  guidance,  1768 
Medicaid: 
Demonstration  project  proposals,  new  and 
pending — 
August  (1995)  et  al..  4311 
November  (1996),  2373 
December  (1996),  8451 
January  (1997),  15187 
February  (1997),  18776 
March  (1997),  25957 
Apnl  (1997),  30604 


Disproportionate  share  hospitals;  aggregate 

payments  limitations.  4772 
Enhanced  Federal  matching  funds  allocation  for 

increased  administrative  costs  resulting 

from  welfare  reform,  26545,  33459 
Organ  procurement  organizations  (OPOs)  in 

designated  areas;  hospitals  requesting 

waivers;  list.  19326 
Program  issuances  and  coverage  decisions; 

quarterly  listing.  19328.  25957 
Medicare: 

Hemodialysis  treatments;  treatment  data 

collection,  collating,  and  analysis. 

initiative.  23251 
Organ  procurement  organizations  (OPOs)  in 

designated  areas;  hospitals  requesting 

waivers,  list.  19326 
Program  issuances  and  coverage  decisions, 

quarterly  listing.  19328.  25957 
Services  furnished  by  physicians;  reasonable 

compensation  equivalent  limits.  24483 
Meetings. 

Practicing  Physicians  Advisory  Council.  10286. 

29355 
Organization,  functions,  and  authonty  delegations, 
24120 

Health  Resources  and  Services 
Administration 

NOTICES 

Agency  information  collection  activities 

Proposed  collection;  comment  request.  1 120, 
1462,  2374.  2675.  4312.  5633.  9795. 
10574.  11214.  14919.  15528.  15914. 
17198.  25199.  28483.  28484.  31832. 

33095.  33427.  34301.  35214 
Submission  for  OMB  review,  comment  request, 

6551.  9201.  10575.  14920.  14921.  23782. 

33096.  33662 

Committees;  establishment,  renewal,  termination, 
etc 
Childhood  Vaccines  Advisory  Commission, 

33097 
Infant  Mortality  Advisory  Committee,  25200 
Competitive  grants  preview;  availability,  19585 
Grant  and  cooperative  agreement  awards: 

Association  of  .-\cademic  Health  Centers,  4539 
Grants  and  cooperative  agreements,  availability. 
etc.. 
Basic.'corc  area  health  education  center 

programs,  5237 
Community,  migrant,  and  homeless  health 

centers,  997.  23783 
Community  scholarship  programs.  14922 
Disadvantaged  health  professions  faculty  loan 

repayment  program.  4312 
Health  professions  and  nursing  programs- 
Low  income  levels.  8027 
Health  profession  students  from  disadvantaged 

backgr<iunds,  scholarships,  13657 
Human  immuncxleficiency  virus  (HIV> — 
Comprehensive  primary  health  care  services, 
19768 
Interdisciplinary  health  care  training  for  rural 
areas 
Dentistry,  chiropractic,  geriatric,  etc  ,  2169 
Maternal  and  child  health  services- 

Federal  set  aside  program,  etc.,  5634,  7241, 

8975 
Healthy  Stan  Futiative  Phase  11.  390V  10286 
Migrant  health  centers- 
Technical  and  non-financial  assistance,  14923 
Model  state  supported  area  health  education 

center  programs,  5237 
,National  Health  Service  Corps  loan  repayment 
and  Stale  loan  repayment  programs,  14925, 
1 8639 


UMI 


4» 
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Non-acute  health  care  facihties;  renovation  or 

construction,  28484 
Rural  telemedicine  program.  19770 
Ryan  White  Title  III  human  immunodeficiency 
virus  (HIV)  program — 
Early  inlcrvention  services  program,  pre- 
application  technical  assistance 
workshop,  15529 
Ryan  White  Title  IV  human  immunodeficiency 
virus  (HIV)  program — 
Children,  youth,  women,  and  families, 
coordinated  services  and  access  to 
research,  5012 
Special  projects  of  national  significance 

program,  32359 
Traumatic  brain  mjurv  demonstration  grants. 
14684.  17850 
Medical  professional  shortage  areas: 

Pnmarv  medical  care,  mental  health  care,  and 
dental  health  care;  designations  and 
withdrawals  list,  29396 
Meetings 
Childhood  Vaccines  Advisory  Commission. 

5015,27613 
Graduate  Medical  Education  Council,  17851 
Infant  Mortality  Advisory  Committee,  25200 
Maternal  and  Child  Health  Research  Grants 

Review  Committee.  18777 
Migrant  Health  National  Advisory  Council. 

8452,  18640 
National  Health  Service  Corps  National 

Advisory  Council.  26320 
Nurse  Education  and  Practice  National  Advisory 

Council.  9434 
Rural  Health  .National  Advisory  Committee. 
18640 
Meetings;  advisor)  committees; 

February.  1339.  1776 
National  practitioner  data  bank: 

User  fee.  304« 
National  vaccine  injury  compensation  program: 
Health  insurance  policy;  average  cost  revision. 

2675 
Petitions  received.  5442.  33098 
Organization,  functions,  and  authonty  delegations 

Administrator  Office.  27613 
Privacy  Act: 

Systems  of  records.  12653 
Veterans  Health  Care  Act: 

Limitation  on  prices  of  drugs  purchased  by 
covered  entities — 
Rebate  process  for  Slate  AIDS  drug 

assistance  programs,  withdrawn.  12219. 
13659 
Applications,  hearings,  determinations,  etc.: 
Community,  migrant,  and  homeless  health 
centers,  application  deadlines,  FY,  997 

Hearings  and  Appeals  Office,  Energy 
Department 

NOTICES 

Cases  filed.  6241-6243.  10556,  12164,  12635, 

12636.  15174.  15175,  18111.  181 12.  22934. 

23240.  23241.  24649.  25944.  27021.  27022, 

31.593.  31594 
Decisions  and  orders.  3676-3679.  4756.  4757. 

6243.  6244,  9428.  9429,  10268.  1 1 173. 

12165.  12637.  18112.  18113.  246.50.  25945. 

25946.  27023.  29339.  29340.  29342.  29343. 

31595 
Special  refund  procedures,  implementation,  7227. 

23444 


Hearings  and  Appeals  Office,  Interior 
Department 

NOTICES 

Organization,  functions,  and  authonty  delegations 
Waiver  of  debts  arising  from  erroneous 
payments.  25%7 

Historic  Preservation,  Advisory 
Council 

PROPOSED  RULES 

Semi-annual  agenda.  22282 
NOTICES 

Meetings.  7434.  32074 

Housing  and  Urban  Development 
Department 

See  Federal  Housing  Enterpnse  Oversight  Office 
RULES 

Community  development  block  grants 
Hispanic-serving  institutions  work  study 
program.  17492 
Community  facilities: 

Church  Arson  Prevention  Act  of  1996; 
implementation — 
Loan  guarantee  recovery  fund,  24573 
Shelter  Plus  Care  program;  Federal  regulatory 

reform,  correction,  13538 
Youthbuild  program,  application  and  gram 

award  process  regulauons  removed.  31954 
Correction.  33156 
Environmental  quality  protection  and 

enhancement.  Federal  regulator,  reform. 
1 5800 
Fair  housing 

Complaint  processing,  subpoena  provision 
removed,  15794 
Federal  Home  Mortgage  Corporation  (Freddie 
•Mac) 
Secunues  in  book -entry  system,  issuance, 

recordation,  and  transfer  procedures,  289''5 
Federal  National  Mortgage  Association  (Fannie 
Mae): 
Secunties  in  book -entry  system,  issuance, 

recordation,  and  transfer  procedures.  28975 
HUD-owned  properties 

Sale  of  HUD-held  single  family  mortgages. 
3766 
Indemnification  of  HL'D  employees.  6096 
Low  income  housing 

HOME  investment  partr>erships  program, 

technical  amendments,  28926 
HOPE  for  homeownersh;p  of  single  famiK 
homes  program  (HOPE  3).  34144 
Manufactured  home  construcuon  and  safety 
standards 
National  Manufactured  Housing  Construction 
and  Safelv  Standards  Act — 
Preemption  of  State  or  local  laws,  etc  ,  .'456 
Slate  and  local  zoning  determinations  involving 
HUD-code.  policy  statement.  24337 
Mortgage  and  loan  insurance  programs 
Direct  endorsement  mortgagees,  delegation  of 

insunng  authonty.  30222 
Home  equity  conversion  mortgage  insuraiKe 
demonstration,  mortgage  balarKC  dcfiniuon 
etc  ,  correcuon.  12952 
Lending  institutions  and  mortgagees  approval; 

Federal  regulatory  reform.  20080 
Single  family  mortgage  insurarKc 
Loss  mitigation  prtxredures.  partial 
suspension,  9«^30 
Public  and  Indian  housing 

Assisted  housing  programs,  technical 
amendments.  2712-< 


Optional  earned  income  special  treatment  ;  199'' 
and  199h  FY's).  24334 

PROPOSED  RULES 

Communitv  development  block  grants 
.New  York  small  cities  program.  31944 
Slate  program  income  requirements  and 

miscellaneous  amendments,  reporting  and 
recordkeeping  requirements.  11284 
Fair  housing 

Discnminalory  conduct  under  Fair  Housing 
Act-- 
Residential  real  estate  related  lending 

transacuons.  lender-initiated  self  testing. 
4882 
Housing  for  Older  Persons  Act  of  1995  (HOPA) 
implementation.  Federal  regulalorv  reform. 
2000 
Housing  Opponunitv  Program  ExienMon  Act  of 
1996.  implementation 
Section  8  renial  certificate,  renial  voucher,  and 
moderate  rehabihtation  programs, 
admission  and  occupancv  requirements. 
15346 
HUD  building  products  siarxiards  and  certification 

program,  use  of  matenals  bulletins.  2''486 
HUD  owned  properties 

HUD  acquired  smgle  familv  property, 
disposition.  3225  I 
Low  income  housing 

Housing  assistance  pavments  (Section  8) — 
Fair  market  rent  schedules  for  rental 

certificate,  loan  management,  propens 
disposiuon.  moderate  rehabilitation,  and 
rental  voucher  programs.  23552 
Manufactured  home  procedural  and  enforcement 
regulations 
Nauonai  .Manufactured  Home  Advisory  Council, 
membership  nominations.  8664 
Public  and  Indian  housing 

Admission  and  occupancv  regulations.  Federal 

regulatory  review.  25*^28 
Native  Amencan  Housing  Assistance  and  Self 
Detennination  Negouated  Rulemaking 
Committee  — 
Establishment.  8257 
Meetings,  825-.  10247.  IS306 
Rental  voucher  and  certificate  programs 
!  Section  8 1 — 
leasing  to  rclaUvcs.  rcstnctions,  10^86 
Real  Estate  Setilcmeni  Procedures  Act 

Employer  pavments  to  employees  who  make 
like  provider  referrals,  exemption  and  other 
amendments.  25740 
Semi-annual  agerxla.  21760 

NOTICES 

.Agency  information  collection  activities  i 

Proposed  collection,  comment  request.  1895. 

2173.  3.^00  3302.  5015.  5016.  -S025.  .'^028, 

5447,  6791,  :-'92,  ■'"'93.  8452.  8^49,  9203. 

11902.  11903.  11906.  12219.  12220. 

14434.  14435.  15530.  15531.  15725. 

16175.  18138.  18139.  19595.  19596. 

19-76.  23472.  24498.  24499.  25639, 

25996.  27267.  28885.  29''31.  .':.^61, 

32649.  32650.  32651.  33432,  334.'3 
Submission  tor  OMB  review,  comment  request. 

41-.  1896.  21-3.  3514.  3906  3908.  4784. 

5028.  5029.  5480.  5481.  8453.  8454, 

11906.  1190-.  11908.  12661,  n661. 

1.'662.  13663.  14436.  161 ''6.  19600. 

20015.  20016,  20017.  27060.  27061. 

2-26-.  28725.  28885.  28886.  28887, 

.'0333.  334.'!.  .'3432.  334'4.  '4072, 

340-'.  .'4764 
Grant  arxj  cixiperativc  agreement  awards 
Fair  housing  initiatives  program.  24*^64 
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Hispanic  serving  institutions  *ork  study 
program.  6792 

Housing  assistance  programs  i Section  8) — 

Familv  unit"icalion.  rental  certificate,  and 
rental  voucher  programs.  338^^1 

Public  and  Indian  housing-- 

Drug  elimination  program,  'IS'7 

Economic  development  and  supportive 
services  program.  28-185 

Grants  and  cooperative  agreements,  .ivailabilitv. 

etc 

Communitv  development  blivk  grant  program — 

Indian  tribes  and  ,-\laska  Native  villages, 
\791b 

Communitv  development  vtork  studv  program, 
9898 

Communitv  outreach  partnership  centers 
demonstration  program.  13506 

Emergency  shelter  granti  program — 

Indian  inbes  and  .-Maskan  Native  villages,  set- 
a.side  alkx-ation,  17970.  26322 

Facilities  lo  assist  homeless — 

Excess  and  surplus  Federal  property,  418, 

1466,  2677.  37  i  2.  4785,  5886,  6977. 
8088,9203,  10576.  12220,  1366'. 
I-J952,  16177,  17851.  19124,  20196. 
24128.  25640,  2':'061.  284>16.  29365, 
M  123.  32362.  .'3667,  34766 

Fair  housing  initiatives  program.  '4562 

Hispanic  serving  mstilulions  wark  sludv 
program,  17498 

Histoncally  black  colleges  and  jniverMties 
program.  26180.  27061 

Homeless  assistance  continuum  of  care  systems, 

r024,  24501.  '0873 

HOPE  V  1.  public  housing  demolition;,  30402 

Housing  assistance  pavments  (Section  %)— 

Portfolio  reengineering  demonstration 
program  ijuidehncs.   ->66 

Rental  .enificalc  and  rental  voucher 
programs.  ''•V'-2 

Rental  vinicher,  rental  cemncate,  and 

mvxJeraie  rehabiliLaiion  programs,  9488. 
149'>s 

Service  .ixirjinaiors  in  assisted  housing 

proiects.  '5060 

Housing  opportunities  for  persons  with  AIDS 
program.  25082,  29146 

HLD  approved  housing  „i.iunscling  ageiKies, 
2  '9 1  ^ 

Ix'ad  based  pjint  hazard  control  in  pnvalely- 
owned  housing,  30380 

l.o\*  income  housing 

Drag  elimination  and  safe  neightx)rho<xJ 
programs,  '2408 

Drug  eiimmaiion  pfierani,  28564 

Sate  neighborhixKJ  proiiram,  28586 

Pcrsiins  *ilh  disabilities 

Dcsignaied  housing  allocation  plans  and 

Section  ■<  developments,  rental 
assistance    1  '^6'2,   i  s^77 

Mainstream  hnusing  iipp<inunuies,  17666 
50 


Public  and  Indian  housing — 

Comprehensive  improvement  a.ssistance 

program,  23928 
Drug  elimination  program,  28538 
Drug  elimination  technical  assistance 

program,  28576.  31838 
Economic  development  and  supportive 
services  program  and  tenant 
opportunities  program.  7249.  31272 
Family  uniHcation  program,  19208 
HOME  program;  Indian  applicants.  17992, 

28888 
Moving  lo  work  demonstration  program 

(Section  8),  9442 
Severely  distressed  public  housing 

revitalization  (HOPE  VI)  (FY  1997). 
18242 
Traditional  Indian  housing  development 
program,  20068,  28726 
Safe  neighborhood  program,  31473 
Section  8  rental  certificate  and  rental  voucher 
programs — 
Family  self-sufficiency  program  coordinators, 
23912 
Supportive  housing  programs — 
Elderly,  28762 

Persons  with  disabilities.  17672,  28776 
Youthbuild  program,  19860 
Meetings: 
St.  Petersburg  Citizen's  Advisory  Commission 
Federal  Interagency  Task  Force.  14689, 
23477 
Mortgage  and  loan  insurance  programs; 
Debenture  interest  rates,  5482 
Manufacturers  of  products  and  materials; 

technical  suitability  of  products  programs; 
user  fee  schedule,  23783 
Mortgagee  Review  Board;  administrative  actions. 

7250,  24%7 
Native  American  Housing  Assistance  and  Self- 
Determmation  Act;  regulatory 
implementation;  public  meetings,  1 1 29,  7469 
Organization,  functions,  and  authonty  delegations: 
Acting  General  Couasel;  order  of  succession, 

29731 
Assistant  Secretary  for  Community  Planning 
and  Development  et  al,;  redelegalion  of 
authority;  revocation,  28889 
Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner,  24968 
Dalla.s,  TX  field  office;  supervisory  single 

family  housing  specialist,  23477 
Deputy  Assistant  Secretary  for  Multifamily 

Housing  Programs  et  al.,  24%9 
Deputy  Cieneral  Counsel  (Programs  and 

Regulations)  et  al.,  29732 
Directors,  Housing  Divisions;  authority 
revocation  and  redelegalion,  5029 
FHA  Comptroller.  766 
Government  National  Mortgage  Association 
Executive  Vice  President  et  al  .  28890 
Govemmcni  National  Mortgage  Association 
President,  28889 
Privacy  Act: 
Computer  matching  programs,  14160,  18139, 

27770 
Systems  of  records,  1 1909 
Public  and  Indian  housing: 

Housing  a.ssistance  payments  (Section  8) — 
Rental  voucher,  rental  certificate,  and 
moderate  rehabilitation  programs; 
administrative  fees;  annual  factors, 
11526 
Native  American  housing  block  grant  proi;ram. 

3972,  8258 
Reasonable  revitalization  potential  assessment  of 
public  housing  required  by  law:  iimc 
frames  amendment,  13894 


Site-based  waiting  lists;  notice,  1026 
Real  Estate  Settlement  Procedures  Act: 

Special  information  booklet;  revision,  31982 
Regulatorv  waiver  requests;  quarterly  listing,  6082, 
18236 

Immigration  and  Naturalization 
Service 

RULES 

Immigration: 
Checkpoints;  pre-enrolled  access  lane  program; 

establishment,  19024 
Educational  requirements  for  naturalization — 
Exceptions  due  to  physical  or  developmental 
disability  or  mental  impairment,  12915, 
15751 
Immigrant  pietitions — 

Employment-based  petitions;  priority  dates. 

4631 
Scientists  of  Commonwealth  of  Independent 
Slates  and  Baltic  States;  classification  as 
employment-based  immigrants.  6707 
Inspection  and  expedited  removal  of  aliens, 
detention  and  removal  of  aliens;  conduct 
of  removal  proceedings;  asylum 
procedures;  Federal  regulatory  reform. 
1 03 1 2,  15362 
Correction,  17048 
Law  students  and  graduates;  representation  and 

appearances.  23634 
Polish  and  Hungarian  parolees,  status 

adjustment.  28314 
Two-year  home  country  physical  presence 
requirement  for  certain  foreign  medical 
graduates;  waiver.  18506 
Nonimmigrant  clas.ses: 

Foreign  employers  seeking  lo  employ  temporary 
alien  workers  in  H.  O.  and  P  nonimmigrant 
classifications.  18508 
Nurses  (HI  A  category),  extension  of  authonzed 
penod  of  stay  in  U.S..  processing 
procedures.  10422 
Representation  and  appearances, 

PROPOSED  RULES 

Immigration 

Inspection,  detention,  and  expedited  removal  of 
aliens,  conduct  of  removal  proceedings, 
444 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  1134, 
6270.  6271,  9452,  9453.  9454.  20031. 
35223 
Submission  for  OMB  review,  comment  request. 
9452,  13707,  17203,  24131,  25211.  26570. 
34484 
Asylum  and  asylum-related  applications,  special 
filing  instructions  for  ABC  class  members: 
Address  changes  and  ABC  Post  Office  Box 
temporary  closure.  2684 
Foreign  student  exchange  visitor  program  pilot; 

volunteers  request.  2685 
Illegal  Immigration  Reform  and  Immigrant 

Responsibility  Act  of  1996.  implementation 
Intemational-to-intemational  llTl)  passengers 
(formerly  known  as  m-transit  to  lounge 
(ITL)  passenger),  carriers  requirement  to 
present  for  inspection.  18653 
Immigration; 

Direct  mail  program,  expansion,  16607 
Immigration  user  fee  account,  status  report.  26570 
Meetings 

Citizens  Advisory  Panel.  2687 
Immigration  and  Naturalization  Service  User 
Fee  Advisors  Committee.  19132 
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Temporary  protected  status  program  designations: 
Libcna.  16608 
Rwanda,  termination,  33442 

Indian  Affairs  Bureau 

RLLES 

Educauon 
Special  education;  CFR  pan  removed;  Federal 
rcgulatop.  reform.  11324 
Financial  activities: 

Alaska  resupply  operation.  L'.S.M.S.  North  Star 
decommissioning,  Federal  regulatory 
reform.  18515 
Land  and  water; 

Indian  tribes'  off- reservation  land  acquisitions; 

trust  status;  correction.  1057 
Land  acquisitions — 

Saginaw  Chippewa  Indian  Tnbe  of  Michigan, 
19927 
Law  and  order  on  Indian  reservations: 
Indian  country  law  enforcement.  15610 

PROPOSED  RLLES 

Economic  enterpnscs: 

Indian  business  development  program.  4497 
Education 

Higher  education  grant  program,  clanricalion, 
7395 
Grants  to  triballv  controlled  community  colleges 

and  .Navajo  Community  College.  15446 
Land  and  water: 

Indian  highway  safety  program,  competitive 
grant  selection  critena.  27000 
Law  and  order  on  Indian  reservations: 

Courts  of  Indian  Offenses  and  law  and  order 
code.  8664 
Tribal  revenue  allocation  plans.  7742 
Correction,  10494 

NOTICES 

Agency  information  collection  activities. 

Proposed  collection;  comment  request.  5837, 

19778.  33101 
Submission  for  0MB  review;  comment  request. 
24504.  30334 
Environmental  statements,  notice  of  intent. 
.Agua  Caliente  Indian  Reservation.  CA,  master 
development  plan,  meetings,  28892 
Grants  a.nd  cooperative  agreements,  availabilitv. 
etc  : 
Contract  support  funds,  distnbution  and  use 

methcxi;  guidance  availability.  1468 
Traffic  safety  on  Indian  reservations.  24505 
Indian  child  custody  proceedings;  junsdiction 
reassumption  petitions: 
Chevak  Traditional  Council  of  Chevak.  AK. 

1470 
Forest  County  Potawalomi  Communilv.  Wl. 
1471 
Indian  tnbcs,  acknowledgment  of  existence 
determinations,  etc. 
Biloxi.  Chitimacha  Confederation  of 

Muskogees,  Inc..  8982 
Coastal  Gabrieleno  Diegueno  Band  of  Mission 

Indians.  29147 
Cow  lit/  Indian  Tribe,  8983 
People  of  La  Junta  iJumanoMescaleroi,  18645 
Powhatan  Renape  Nation,  18357 
Wcslem  Mohcgan  Tnbe  and  Nation  of  New 
York,  159  If) 
Land  acquisitions  into  trust: 

Klamath  Tnbes  ot  Oregon.  27618 
Lower  Brule  Sioux  Tribe.  SD.  26551 
Liquor  and  tobacco  sale  or  distribution  ordinance 
Iowa  Tribe  of  Oklahoma.  23261 
Sac  and  Fox  Nation.  .MO,  8985 
Meetings 

Iribal  consultation  on  Indian  education  topics, 
9444 


Tnbal  consultation  on  Tnbal  shares,  27064 
Reservation  establishment,  additions,  etc 

Cow  Creek  Band  of  L'mpqua  Indian  Tribe.  OR. 

30335 
Klamath  Indian  Tnbe  of  Oregon,  30335 
Pinoleville  Indian  Communilv  of  California. 

10065 
Reno-Sparks  Indian  Colony.  NV,  30336 
Road  maintenance  funds  to  tnbal  bases 

disUibution  methodology.  8456 
Tnbal-State  Compacts  approval.  Class  111  (casinoi 
gambling. 
BumsPaiuie  Tnbe.  OR.  8456 
Choctaw  Nation.  OK.  18357 
Citizen  Band  Potawatomi  Indian  Tnbe.  OK. 

5033 
Confederated  Salish  and  Kcwtenai  Tnbes.  .MT. 

27065 
Confederated  Tnbes  of  Grand  Ronde 

Community  of  Oregon.  11219 
Cow  Creek  Band  of  L'mpqua  Tnbe.  OR.  34771 
Iowa  Tnbe.  OK.  5483 
Klamath  Tnbes.  OR.  996.  27619 
Otoe-Missouna  Tnbe.  OK.  11219 
Swinomish  Indian  Tnbal  Communilv,  \^  A.  99"' 

Indian  Health  Service 

NOTICES 

Agency  information  collection  activities 

Proposed  collection;  comment  request,  15191. 
16594 
Grant.s  and  cooperative  agreements,  availability, 
etc.: 
Amencan  Indians  into  psvchologv  program, 

29356 
Elder  health  care  initiative.  29358 
Health  professions  preparatory .  pregraduate  and 
Indian  health  scholarship  (professions) 
program    Fl   1997),  5443 
Indian  child  protection  and  child  abuse 

prevention  demonstration  projects.  19337 
Indian  women's  health  demonstration  program. 
29362 
Medical  care. 

Reimbursement  rates  for  1997  CY.  26806 

Inspector  General  Office.  Health  and 
Human  Services  Department 

RLLES 

Medicaid  programs: 
Fraud  and  abuse — 

Slate  uiili/alion  and  quality  control  peer 

review  organizations,  program  sanctions 
imposition  and  adjudication,  2'i4() 
Medicare  and  State  health  care  programs 

.Advisory  opinions,  fraud  and  abuse.  7.VS0 
Medicare  programs. 
Fraud  and  abuse — 
Sute  utilization  and  quality  control  peer 

pj.iew  organizations,  program  sanctions 
imp<isition  and  adiudicaiion.  23140 

PROPOSED  RLLES 

Health  care  programs,  fraud  and  abu>*: 

Health  Insurance  Pv>nabihiv  and  A^countabilitv 
A.I 
Shared  Risk  txception  Negotiated 
Rulemaking  Commiliee.  intent  to 
establish  and  meetings    28410 

NOTICES 

Clinical  laboraioncs,  nuxJcl  ciimphan^e  plan 

publication,  ^4''^ 
Program  exclusions,  iisi.  4315.  8028.  13888. 

19340.  ZbSO",  3'66' 

Interior  Department 

.Sec  I-ish  and  Wiidlilc  Service 


Sec  Geological  Sun'cy 

See  Heanngs  and  .Appeals  Office.  Intenor 

Dcpartmeni 
Sec  Indian  .Affairs  Bureau 
See  Land  .Managemenl  Bua-au 
See  Minerals  Managemenl  .Service 
See  National  Indian  Gaming  Commission 
Sec  National  Park  .Service 
See  Reclamation  Bureau 
See  Surface  Mining  Reclamation  and  F.nforcemcnl 

Otficc 

RLLES 

Acquisition  regulations: 

Streamlining  process  and  contractor  relationship 
improvement.  1805? 
Naluc  Amencan  Graves  Protection  and 
Repatnation  Act 
Civil  penalties  for  compliance  failure  by 
museums,  1820 

PROPOSED  RLLES 

Semi-annual  agenda,  21790 
NOTICES 

Agencv  information  coliection  activities: 
Proposed  collection:  commeni  request,  7469. 

7470 
Alaska  .National  Interest  Lands  Conservation  Act: 
Alaska  Native  allotment  applications,  lifting  of 
bar  to  statutory  approval,  7033 
Committees,  establishment,  renewal,  termination, 
etc 
Earth  Observing  Svsiem  iFOSi  l.-anJ  Pr(xcs>cs 
Distributed  Active  Archive  Center    UA.ACi 
Science  Ad^sorv  Panel.  144.''" 
Fxxon  Valdez  Oil  Spill  Public  Advison  Group. 

6793 
Gila  Box  Riparian  National  Conservation  Area 

Advisory  Committee  el  al  ,  IS'56 
Glen  Canyon  Dam  Adaptive  Management  V,ori. 

Group,  6264 
San  Pedro  Ripanan  National  Conscrvaiion  Area 

Advisors  Commiitec.  18356 
Surface  Mining  Reclamation  and  Lnlorccment 
Office  Adv;sor%  Board.  8980 
Environmental  statements,  availability,  etc.: 
Babeldaob  Island,  Republic  of  Palau,  Palau 

Compact  Road  development,  20018 
Central  I'lah  Water  Conservancy  Discnct — 
L'iniah  L'nii  replacement  project.  8768 
Lpalco  unit  replacement  project.  104,  1897. 

12244 
Wasatch  Counlv  vialer  c!!kicnc\  proK'.i  anj 
Daniel  a-placemcni  project,  efficiency 
improvements    16602 
Churchill  Count)  ei  al.,  NV,  water  resource 
managemenl  proposals.  1 2245 
Exxon  \  aldez  Oil  Spill  Trustee  Council; 

restoration  of  resources  and  services  injured 
by  oil  spill,  proiects  proposals  request  (1998 
fV).  12246 
Grants  and  cooperative  agreements   availability, 
cu 
Tnbal  sell  governance  prcvgram 

Negotiation  and  advance  planning.  1466 
Panicipalion  applications  deadline  (1998  FY' 

or  1998  CY).  1467 
^.igrams  eligible  for  inclusion  m  (1998  FY) 
annual  funding  agreements,  list.  23257 
Intergovernmental  rcviev*  ot  agencv  programs  a.nd 

activilies,  12835 
Meetings 

Maskj  [.and  Managers  Forum.  26"!s.  23"H4 
F^xon  \  jldez  Oil  Spill  Public  Advisory  Group. 

16864.  318'<9 
Federal-tnbal  consultations 

.Amen.. in  Indian  sa. red  siics.  7472 
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Nauonal  tnbal  consultaiion  meeungs,  trust 
management  business  cycle  strategic  plan. 
3051 
Western  Water  Policy  Revie*  Advisory 

Commission.  4074,  9204.  10064,  15532. 
23784,  28891,  33902 
National  Environmental  Policy  Act. 

implementation.  2375 
Pnvacy  Act 

Systems  of  records,  767 
Watches  and  watch  movements;  allocation  of 
duty -exemptions; 
Virgin  Islands.  1 1 156 

Internal  Revenue  Service 

RULES 

Employment  ia;ies  and  collection  of  income  taxes 
at  source; 
Form  W-4;  electronic  filing,  22 
Taxpayer  identification  number  (TIN)  matching 
program,  33008 
Estate  and  gift  taxes 

Generation-skipping  transfer  tax,  27498 
Mantal  deduction,  7156 
Correction.  12542 
Excise  taxes 
Group  health  plans,  access,  portability,  and 
renewability  requirements,  '6894 
Correction.  17004,  31669,  31690 
Foundation  and  similar  excise  taxes 

Return  and  ume  for  filing  requirement.  25 
Income  taxes 

Allocations  attributable  to  nonrecourse  liabilities 

Correction,  34634 
Arbitrage  aixi  related  restrictions  on  lax  exempt 

bonds,  guidance  for  complying,  25502 
Charitable  conmbutjons.  quid  pro  quo,  etc.. 

deductjbility,  substantiation,  and  disclosure; 
correction,  6874 
Consolidated  return  regulations — 
Consolidated  and  controlled  groups. 

investment  adjustment,  intercompans 
transaction,  and  losses  and  deductions 
limitation  provisions,  corrections.  12096 
Consolidated  groups,  losses  and  deductions 
of  members  use  limitations,  correction. 
12541 
Tax  Reform  ,Acl  of  1969,  compliance 
guidarKe,  correction,  23657 
Controlled  foreign  corporation,  foreign  base 
company  and  foreign  personal  holding 
company  income,  definitions.  17 
fcmployer  s<x"ial  securily  taxes  paid  on 

employee  tips,  credit  removal;  correction. 
11324' 
Foreign  taxes  deemed  paid  by  domestic 

corporate  shareholder,  compulation.  923 
Correction.  7i  ss 
Inflation-indexed  debt  instrumcni;,.  615 
Intangible  asset  acquisitions  and  deemed  asset 

purcha.ses,  treatment,  correction,  14821 
l.o\»  income  housing  building  tax  credit; 

Federal  grants,  '  ^^^2 
Marketable  securities,  partnership  distribution; 

correction,  8086 
Mortgage  credit  certificates  reissuaiKC,  6874 
Partnership  termination,  2549H 
Passive  foreign  investment  companies 

shareholders,  treatmeni   correction. — ,  7155 
Private  activity  bonds,  definilion.  2275 

Correction.  I  2687 
.Slix;k  and  asset  consisten..v  rules 

Target  affiliates  thai  are  controlled  foreign 
corporations.  ^458 
Taxable  asset  acquisitions  and  deemed  asset 

purcha.ses,  intangible  assets  treatment,  2267 


Travel,  entertainment,  gifts  and  listed  property; 
business  expenses  substantiation,  13988 
Income  taxes,  etc 

Accounting  method  adoption  or  change 

requirements,  extensions  of  time  to  make 
elections,  26740 
Correction.  28630 
Privacy  Act.  im.plemenlation,  19505 
Procedure  and  administration 

Domestic  i;nincorp<irated  business  organizations 
classification  as  partnerships  or 
as.sociations,  correction.  11769 

PROPOSED  RULES 

Estate  and  gift  taxes; 

Manial  deduction;  cross  reference.  7188 
Excise  taxes 

Group  health  plans,  health  insurance  portability, 
16977 
Foundation  and  similar  excise  taxes: 

Return  and  time  for  filing  requirement;  cross 
reference.  84 
Income  taxes. 

Accuracv  related  penalties;  rea.sonable  basis 

definition,  hearing  kxation  change,  6749 
Amortization  of  goodwill  aixl  otfier  intangibles, 
2336 
Heanng.  234^)8 
Asset  transfers  to  tax  exempt  entity  or  taxable 
corporation  conversion  to  tax-exempt 
entity.  2064 
Basis  reduction  due  to  dischairge  of  indebtedness 

Hearing  location  and  date  change.  12582 
Computer  programs  tranvfer  transactions; 

classification,  correction,  263^ 
Computer  software  for  taxpayers'  internal  use, 
research  activities  increa.se  credit 
qualification;  heanng.  81 
Empx)wern>ent  zone  employment  credit; 
qualified  zone  employees,  heanng 
cancellation.  19957 
Foreign  investment — 

Passive  foreign  investment  company  preferred 
shares,  qualified  electing  fund  elections, 
special  income  exclusion,  hearing 
cancellation.  19958 
Foreign  tax  credit  claims  of  U.S.  taxpayers; 
filing  requirements.  1700 
Heanng.  18730.  32054 
Guidance  regarding  chantable  remainder  trusts; 

heanng.  19072 
Health  Insurance  Portability  and  Accountability 
Act- 
Portability,  access,  and  renewability 
provisions;  comment  request.  3563 
Inbound  grantor  trusts  with  foreign  grantors, 

30785 
Inflation-indexed  debt  instruments;  cross- 
reference,  694 
Information  returns,  magnetic  media  filing 
requirements.  2068 
Heanng  cancellation.  4024 
Installment  obligations  received  from  liquidating 

corporations,  partial  withdrawal,  3244 
InsuraiKe  companies  other  than  life  insurance — 

Deductions  for  unearned  premiums,  72 
Life  insurance  reserves  computed  on  other  than 
actuanal  basis,  recomputaiion,  71 
Heanng  cancellation.  17572 
Limited  liability  companies;  tax  trcjimcm  of 

self-employed  members,  withdrawn,  1701 
Limited  partner  for  self-employment  lax 
purposes;  dennition,  1702 
Correction.  12687 

Public  heanng;  location  change,  11394 
Low-income  housing  building  lax  credit; 
Federal  grants,  cross  reference,  3848 


Obligation-shifting  transactions,  multiple-party; 
realized  income  from  leases,  etc.  and 
deductions  claimed  from  another  party, 
5355 
Correction,  8086 
Heanng  cancellation,  23408 

Reorganizations;  receipt  of  rights  to  acquire 
corporation  secunties;  and  depreciation 
allocations;  recapture  among  partners  in 
partnership;  hearing  cancellation,  12981 

Target  assets  or  stock  transfers;  continuity  of 
interest  and  business  enterprise 
requirements.  361 

Taxable  asset  acquisitions  and  deemed  asset 

purchases;  intangible  assets  treatment;  cross 
reference,  2335 
Hearing  caiKellation.  27563 

Travel,  entertainment  gifts  and  listed  property; 
business  expenses  substantiation;  cross- 
reference.  14051 

Trusts  and  estates  residency;  foreign  or 
domestic  trusts;  definition,  30796 
Income  taxes,  etc.: 

Accounting  method  adoption  or  change 

requirements;  extensions  of  time  to  make 
elections;  cross  reference,  26755 

Basis  reduction  due  to  discharge  of 
indebtedness,  955 

Taxpayer  Bill  of  Rights  2  and  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  miscellaneous 
sections  affected,  77 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  794, 
1492,  1809,  2437-2441,  3330-3333,  3736, 
3737,  4377,  5677,  5882,  6303,  6304,  6835, 
7090,  7091,  7295,  7296,  7826-7828,  9237, 
10309,  11947,  13427,  13428,  15974, 
16215,  16216,  16646,  18164,  18830. 

19656.  22992, 

23822.  23823, 

26363.  26364 

27112.  27655, 

28106.  28107 

30673.  30674 

31667.  32678, 

33703.  33704, 


22993. 

25217. 
27109. 
27656. 
28534, 
30675, 
32679, 

33705,  34738 
report 


19654,  19655, 
23530,  23531, 
25218,  26362, 
27110,  27111, 
27657,  28105, 
29186,  29187, 
31665,  31666, 
32680,  32856, 
Art  Advisory  Panel,  closed  meetings 

availability,  8309 
Committees;  establishment,  renewal,  termination, 
etc.. 
Information  Reporting  Program  Advisory- 
Committee;  membership  applications, 
14968 
Health  Insurance  Portability  and  Accountability 
Act  of  1996;  implemeniation: 
Individuals  losing  United  Slates  citizenship; 
quarterly  list.  4570.  23532 
Inflation  adjustment  factor  and  reference  pnces 
Fuel  credit,  nonconvcntional  sources,  16216 
Renewable  electncity  production  credit  19657 
Meetings 

Actuanal  Examinations  Advisory  Committee. 

16217 
An  Advisory  Panel.  H3I0,  30675 
Commissioner's  Advisory  Group,  23533 
Information  Reporting  Program  Advisory 
Committee.  18165 
Organization,  functions,  and  authority  delegations: 
Assistant  Commissioner  (International)  el  al  , 

19857 
Employee  Plans  Division,  Director,  29187 
Martinsburg  Computing  Center,  19657 
Philadelphia  Service  Center,  19658 
Privacy  Act 

Svslcms  of  records.  7091 


UMI 


FEDERAL  RECWSTER  INDEX,  January-June,  1997 


Intprnatinnsil 


International 


Research  and  dcvelopmeni  center.  Federally - 
funded,  eslablishmeni.  1815.  4831.  8-S'lO 

Securities  dealers,  mark  lo  market  valuation 
software,  comment  request.  29188 

Taxable  substances,  imported 

DigKcidyl  ether  of  bisphcnol  A.  10.310 

International  Boundary  and  Water 
Commission,  United  States  and 
Mexico 

NOTICFS 

Environmental  statement^,  availability,  etc.: 
Falcon  Dam  and  Reservoir  Project.  T-\.  "^474. 
747?,  30885.  30886 
Meetings.  26822 

International  Development 
Cooperation  .Agency 

See  Agency  tor  International  Development 
See  Overseas  Private  Investment  Corporation 

NOTICKS 

Agency  information  collection  activities: 

Submission  for  0MB  review,  comment  request. 
13589 
Committees,  establishment,  renewal,  termination. 
etc.: 
Food  Secunty  Intenm  Committee.  34683 

International  Trade  .Administration 

RULES 

Uruguay  Round  Agreements  Act  (LR.AA): 
Antidumping  and  countervailing  duties, 
conformance  and  Federal  regulatory 
reform.  27296 

PROPOSED  RLLES 

Uruguay  Round  Agreements  .Act  (L'RAA): 
Antidumping  and  countervailing  duties, 
conformance  and  Federal  regulatory 
reform.  8818.  19719,  25874^ 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  comment  request.  7751. 
8220.  27720 
Antidumping 

3  5  inch  microdisks  and  coated  media  from — 

Japan,  3660 
Anlifnction  bearings  (other  than  tapered  roller 
beanngs)  and  parts  from-- 
France,  34201 
France  et  al  .  149.  2081.  4028.  14391,  31566. 

32754 
France  et  al,.  correction.  34504 
Germany.  2130 
Germany  el  al  .  3003.  32755 
Romania.  32292 
Aramid  fiber  formed  of  poly  paraphcnylene 
terephthalamide  from — 
Netherlands.  10524 
Beryllium  metal  and  high  beryllium  alloys 
from — 
Kazakstan,  2648 
Brake  drums  and  rotors  from — 

China.  9160 
Brake  rotors  from  — 

China.  15655.  18740 
Bra.ss  sheet  and  stnp  from  — 
Canada.  16759 
Netherlands,  25891.  33395 
Calcium  alummatc  flux  from    - 

France.  5200.  1 1150.  14«85.  27221 
Calcium  hypochlorite  from  ~ 
Japan.  18086 


Carbon  steel  butt-weld  pipe  fillings  from — 

Thailand.  1654! 
Ca>cd  pencils  from — 

China.  24636 
Circular  welded  carbon  steel  pipes  and  tubes 
from  — 

Taiwan,  ni6,  31070 

Thailand.  2131.  8423 
Circular  welded  non-allov  steel  pipe  from — 

Mexico.  1429 
Cold-rolled  and  corrosion  resistant  carbon  steel 
flat  products  from — 

Korea.  8424.  18404.  33587 
Cold-rolled  carbon  steel  flat  products  from  — 

Netherlands.  18476.  22909.  32294 
Collated  roofing  nails  from  — 

China,  25899' 

Korea.  25895 

Taiwan.  25904 
Color  picture  tubes  from — 

Japan.  6168,  18742.  34201 
Compact  ductile  iron  waterworks  fillings  and 
glands  from — 

China,  8925,  8926 
Corrosion-resistant  carbon  steel  flat  products 
and  cul-to-lenglh  carbon  steel  plate  from  — 

Canada.  18448 
Coumann  from — 

China.  8424 
Cul-lo-lengih  carbon  steel  plate  from — 

Belgium.  26282.  33396 

Brazil,  13596,  18486 

Canada,  11813 

China.  31972 

China  el  al,.  14887.  23433 

Finland,  18468 

Germany.  13595.  18390 

Mexico.  26472 

Russian  Federation.  31967 

South  Afnca.  31963 

Sweden.  18396.  26473 

Ukraine.  31958 
Dynamic  random  access  memory 

semiconductors  of  one  megabit  and  above 
from — 

Korea.  965.  2654.  5588.  12794.  18742 
Elemental  sulphur  from — 

Canada.  969.  26475 
Engineered  process  ga.s  turtx)  compressor 
systems,  assembled  or  unas.sembled.  ar>d 
complete  or  incomplete,  from  — 

Japan.  24394,  32584 
Erasable  programmable  read  only  memones 
lEPROMs)  from— 

Japan,  28670 
Extruded  rubber  thread  from — 

Malaysia.  6758.  25164.  33588 
Fcrrosilicon  from — 

Brazil,  16763 
Ferrovanadium  and  nitnded  vanadium  from — 

Russian  Federation,  16542 
Forged  stainless  steel  flanges  from — 

India,  1317,  9735,  24088,  310^2 
Forged  steel  crank,shafls  from— 

United  Kingdom.  16768.  22909 
Fresh  aixJ  chilled  Atlantic  salmon  from — 

Norway.  1430.  28840 
Fresh  cut  flowers  from — 

Colombia.  9175.  10023.  16772,  18312 

Mexico.  1318.  27219 
Fresh  garlic  from  - 

China.  23758.  33601 
Fresh  kiwifruil  from — 

New  Zealand.  27721 
Freshwater  crawfish  tail  meal  trom  — 

China.  6948.  14392.  15657 


Frozen  concentrated  orange  juice  from — 

Bra/ii,  29^28 
Furfuryl  alcohol  from — 

South  Afnca.  3660 
Gram-onentcd  electrical  steel  from 

llalv.  2655 
Granular  polvtetrafluortxthvlcnc  rcsm  from — 

Italv.  5590.  23219.  26283 
Gray  ponland  cemenl  and  blinker  from — 

Mexico.  5800.  17148.  17581.  24414 
Gray  portland  cement  from — 

Mexico,  3661 
Heavy  forged  hand  looN  from  — 

China.  I  1813,  24416 
High  power  microwave  amplifiers  and 
components  from — 

Japan.  9176 
High-tenacily  rayon  filament  vam  from — 

Germany.' 1 4398.  29.^29 
Hot-rolled  lead  and  bismulh  carbim  stce! 
products  from   - 

United  Kingdom.  18744.  31787 

United  Kingdom  cl  al  .  34213 
Industrial  nitrocellulose  from  — 

China.  1-148 
Industnal  phosphon^  acid  from — 

Belgium.  310"  < 
Intemal-combustion  industnai  forklift  trucks 
from — 

Japan.  5592.  12598.  34216 
Large  power  transformers  from  — 

Italy.  3661 
Magnesium,  pure,  from — 

Canada.  2441'' 

China.  143  V  33603 
Mechanical  transfer  presses  from — 

Japan.  1  1820 
Melamine  instiiutional  dmnerwarc  products 
from  — 

China.  -08 

Indonesia.  P19 

Indonesia  el  al  .  8426 

Taiwan.  1726 
Natural  bnstle  paintbrusfies  and  brush  heads 
from  - 

China.  11823 
Needle  bearing  wire  from — 

Japan.  11824 
Oil  country  tubular  good.s  from — 

Argentina.  1  874" 

Japan.  25889 

Mexico.  5612,  19309 
Open-end  spun  rayon  singles  yam  from — 

Ausina.  3003.  14399 
Orange  juice,  frozen  corKentraied.  from  -- 

Brazil.  5588.  5798 
Pasta  from  — 

lUlv,  892- 
Pencils,  cased,  from — 

China,  r34 
Persulfales  from — 

China,  21-222 
Photo  albums  and  photo  album  filler  pages 
from  ~ 

South  Korea.  13596 
Pineapple  truit.  canned,  from  — 

Thailand,  4250,  28446 
Polychloroprenc  rubber  from — 

Japan,  16-82 
Polyethylene  tercphthalate  film,  sheet  and  sinp 
from 

Korea,  1735,  10527 
Polyvinyl  alcohol  from — 

Taiwan,  .'404^ 
Porcelain  on  steel  cookware  from — 

China,  4250,  49^9,  3275- 

McxKO,  472.V  25908,  31075.  35153 

Taiwan.  14«4,  10024 
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Professional  eiectric  cutting  •o<iK  t'rom^ 

Japan.  386.  Z:^^ 
Red  raspbemes  from- 

Canada,  12599.  24418 
Roller  chain,  other  than  bicycle,  from — 

Japan.  25165.  28447.  28671 
Sebacic  acid  from — 

China.  10530.  11825 
Shop  towels  from — 

Bangladesh.  4253.  12600 
SilicomangancNC  from — 

Brazil.  1320.  25172 
Silicon  metal  from — 

Argentina.  5613.  18315 

Brazil.  1954.  1970.  10540.  27235 
Small  diameter  circular  seamless  carbon  and 
alloy  steel  standard,  line,  jnJ  pressure  pipe 
from— 

Gerrnanv.  10O25 
Sodium  azide  from — 

Japan.  973 
Solid  urea  from  ~ 

Former  German  Demixralic  Republic,  17170, 
32295.  34046 
Stainless  steel  bar  from — 

India.  4029,  10540.  14886 
Stainless  steel  butt  weld  pipe  fittings  from — 

Taiwan.  2677> 
Stainless  steel  cooking  ware  from — 

Korea.  ^662 
Stainless  steel  plate  'rom 

Sweden.  5800 
Stainless  steel  wire  rods  from — 

France.  7206.  25915 

India,  6171.  27236 
Static  random  access  memor.  from 

Korea  and  Taiwan.  1  .'596 
Steel  concrete  reinforcing  bars  from — 

Turkey.  9737.  16543.  1874« 
Steel  wire  rod  from — 

Canada  et  al  .  13854 
Steel  wire  rope  from  — 

Korea.  17171.  26776 
Sulfanilic  acid  from  — 

China.  25917 
Tapered  roller  beannes  and  parts,  fmished  and 
unfinished,  from 

China.  6173.  6189.  10542 

Japan.  10025.  11825 

Romania.  1  1152,  31075 
Titanium  sponge  from — 

Russian  Federation.  25920 
Cranium  from— 

KazaJtsian  el  al,.  17589 
Vector  supercomputers  from — 

Japan.  16544 
Welded  carbon  steel  pipes  and  tubes  from — 

India.  23760 

Thailand.  17590 

Turkey.  16547.  26286.  27013,  35154 
Welded  stainless  steel  pipe  from — 

Korea.  31789 

Taiwan.  1435,  892'',  26''76.  ,'0567 
Antidumping  and  ■.ounten.ailing  duties; 

Administrative  review  requests.  1874.  2647, 
4978.9413.  10521.  11953.  12793,  15655, 
19988.  24081.  27720.  31786.  33394 
Antidumping  duty  orders  and  findings 
Determinations  not  lo  revoke,  '86,  10523, 

10524.  2.'218.  234'2 
Intent  to  revoke.  728.  4728.  9735,  16540, 
25588.  '27';3 
Business  development  missions  to  Brazil, 

■\rgentina.  and  Chile,  17596 
Busiricss  development  mission  to  Belfa.st  and 

U)ndondcrT>.  Northern  Ircl.ind.  28447 


Cheese  quota;  foreign  government  subsidies: 

Quarterly  update.  15462,  35155 
Children's  apparel  producers;  database 

development,  32766 
Committees;  establishment,  renewal,  termination. 

etc.: 
United  States-Egypt  Presidents'  Council.  4729 
Countervailing  duties: 
Apparel  from — 

Thailand.  392 
Ball  bearings  and  parts  from — 

Thailand.  728 
Carbon  steel  products  from — 

Sweden,  16549 
Cotton  shop  towels  from — 

Pakistan,  24082,  34046 
Cut-to-length  carbon  steel  plate  from — 

Sweden.  16551 
Extruded  rubber  thread  from — 

Malaysia,  26289 
Ferrochrome  from — 

South  Afnca.  24637 
Hot  rolled  lead  and  bismuth  carbon  steel 
products  from — 

United  Kingdom,  16555,  18086 
Industrial  phosphoric  acid  from — 

Israel,  23220 
Iron-metal  castings  from — 

India,  590.  28672,  32297 
Laminated  hardwood  trailer  floonng  from — 

Canada,  5201 
Leather,  etc.  from — 

Argentina,  24085 
Live  swine  from — 

Canada,  18087,  23220 
Magnesium,  pure  and  alloy,  from — 

Canada,  13857.  13863,  25924 
Oil  country  tubular  goods  and  cold-rolled 
carbon  steel  flat  products  from — 

Argentina.  24639 
Oil  country  tubular  goods  from — 

Argentina,  32307 
Pasta  from — 

Italy.  731 
Pure  and  alloy  magnesium  from — 

Canada.  18749 
Refngeration  compressors  from — 

Singapore,  15463.  28672 
Stainless  steel  cooking  ware  from — 

Korea,  25926,  32767 
Steel  wire  rod  from — 

Canada  etal.,  25172 

Germany  et  al.,  13866 
Viscose  rayon  staple  fiber  from — 

Sweden,  31079 
Welded  carbon  steel  pipes  and  tubes  and  welded 
carbon  steel  line  pipe  from — 

Turkey,  16782 
Countervailing  duty  orders: 

Determinations  not  to  revoke.  14887.  26292, 

35156 
Intent  to  revoke.  8929.  15463.  23220 
Existing  power  plants  renovation  and 

modernization  opportunities,  mission  lo  India. 

15658 
Export  trade  certificates  of  review.  732.  1323, 

3497,  3663,  4254,  5517.  5%  1,  9750.  12799, 

15878,  16136,  16138,  18315,  18586,  23764, 

29104,  30569.  34440 
Grants  and  cooperative  agreements,  availability. 

etc.: 
Market  development  cooperator  program.  29710 
Newly  independent  stales  (NIS>^- 

Amcncan  business  centers  establishment  and 
operation,  2134 

Special  Amencan  business  internship  training 
program;  business  executives  and 
scientists,  1089 


Homefumishings  products;  trade  mission  to  South 

Afnca.  14887 
Meetings: 

Automotive  Parts  Advisorv  Committee.  5213. 

17177 
Environmental  Technologies  Trade  Advisorv 

Committee.  8221.  19547,  34691 
Final  antidumping  regulations,  seminar.  28003 
President's  Export  Council.  15658 
North  Amcncan  Free  Trade  Agreement  (NAFTA); 
binalional  panel  reviews: 
Corrosion-resistant  carbon  steel  flat  products 
from  — 
Canada.  27584 
Fresh  cut  flowers  from — 

Mexico.  1439.  19736 
Gray  portland  cement  and  clinker  from — 

Mexico.  27238 
Magnesium,  pure  and  alloy,  from — 

Canada.  28840 
Oil  country  tubular  goods  from — 

Mexico.  5620 
Porcelain-on-steel  cookware  from — 

Mexico.  33830 
Pure  and  alloy  magnesium  from — 
Canada.  34440 
Pacific  Islands;  individuals  and  companies  doing 

business,  guidance,  list  compilation.  8427 
Scope  rulings;  list  9176.  30569 
Secretanal  business  development  mission  to 

Canada,  32585 
Telecommunications  trade  mission  to  Rome, 

13600 
Trade  fair  pnvatization: 

US.  exhibitor  pavilions  at  overseas  trade  fairs; 
pnvate  sector  organization  and 
management.  7126 
Trade  mission  to  Bahia.  Brazil.  19102 
Watches  and  watch  movements;  allocation  of 
duty-exemptions: 
Virgin  Islands,  1 1  156 
Apphcanons.  hearings,  determinations,  etc.: 
Agnculture  Depanment.  15657 
Brigham  and  Women's  Hospital  et  al.,  23433 
Brooklyn  College  of  City  University  of  New 

York  et  al..  23433  ' 
Centers  for  Disease  Control  and  Prevention. 

977.  11 15^ 
Centers  for  Disease  Control  and  Prevention  et 

al..6215 
College  of  New  Jersey,  2132 
Columbia  University.  34690 
Duke  University.  15657.  27236 
Environmental  Protection  Agency,  10542 
Federal  Highway  Administration.  11155 
Flonda  Stale  University,  29103 
Flonda  State  University  et  al  ,  32296 
Geological  Survey,  15658 
Geological  Survey  et  al.,  1 1 155 
Massachusetts  Institute  of  Technology.  15658 
Massachusetts  Institute  of  Technology  et  al.. 

6215 
National  Institutes  of  Health  et  al  .  13598 
Norfolk  State  University.  25923 
Oklahoma  State  University  et  al,.  13598 
Oregon  Graduate  Institute  of  Science  and 

Technology  et  al.,  25923 
Penn  State  University.  10542 
Penn  State  University  et  al..  978 
Santa  Rosa  Outpatient  Rehabilitation  Hospital 

et  al,.  978 
Skidmore  College.  27236 
Smithsonian  Institution,  National  Zoological 

Park,  et  al..  2133 
Stale  University  of  New  York,  Binghampton. 
et  al  ,  13599 


54 


FEDKRAL  RE(;iSTKR  INDEX.  January-June,   1997 


UMI 


Justice 


Stevens  Institute  of  Technology  et  al.,  17783, 

322% 
University  of — 

Arizona,  16549,  33603 

Arizona  et  al.,  4032 

Arkansas,  23434 

Arkansas  for  Medical  Sciences,  32765 

California,  23434 

California  et  al.,  8928,  23434,  27237,  32766 

Chicago,  25924 

Chicago  et  al.,  10543 

Colorado,  32296 

Colorado  et  al..  23434 

Connecucut  Health  Center  et  al.,  3004 

Illinois,  27722,  34691 

Illinois  at  Urbana-Champaign  et  al.,  1 1 156 

Illinois  et  al..  27236 

Iowa  et  al.,  5619 

Massachusetts  Medical  Center.  1 1 156 

Nebraska-Lincoln.  10543 

New  Orleans  et  al.,  13600,  29103 

Pennsylvania,  10543 

Pennsylvania  et  al.,  978 

Southern  California.  2133 

Tennessee  et  al.,  18749 

Vermont,  34690 

Washington  et  al.,  5619 

Wyoming.  6216 
Washington  University,  18749 
Woods  Hole  Oceanographic  Institution,  17784 
Yale  University.  2134 

International  Trade  Commission 

NOTICES 

Import  investigatjons: 

Administrative  protective  orders;  breaches 

investigation  summary,  13164 
Agncultural  tractors  under  50  power  take-off 

horsepower,  2179.  10069.  17636 
Aixlean  Trade  Preference  Act,  effect  on  US 

economy  and  on  Andean  drug  crop 

eradication;  annual  report  (1996),  17636 
Beryllium  metal  and  high  beryllium  alloys 

from — 
Kazakstan,  10070 
Brake  drums  and  rotors  from — 

China,  18650 
Carbon  steel  plate  from — 

China  et  al  ,  34304 
Caribbean  Basin  Economic  Recovery  Act; 

impact  on  U.S.  itidustnes  and  consumers; 

annual  report  (19%),  17637 
Collated  roofing  nails  from — 

China  et  al..  3524.  28731 
Condensers,  pans  and  products  containing  same, 

including  air  conditioners  for  automobiles. 

3525 
Crawfish  tail  meat  from — 

China,  17637 
Customs  rules  of  ongin;  international 

harmonization,  1 1 464 
Dense  wavelength  division  multiplexing  systems 

and  components,  17639 
Dynamic  random  access  memory  controllers  and 

multilayer  integrated  circuits,  as  well  as 

chipsets  and  products  containing  same. 

18651 
Electronic  products,  including  semiconductor 

products,  manufactured  by  certain 

processes,  10071 
Engineered  process  gas  turbo-compressor 

systems  from — 
Japan,  23483,  33115 
EPROM,  EEPROM.  flash  memory,  and  flash 

microcontroller  semiconductor  devices  and 

products  containing  same,  13706 


Flash  memory  circuits  and  products  containing 

same,  19353,  31153 
Foreign  investment  restnctions  database, 

program  to  maintain.  4331 
Fresh  Atlanuc  salmon  from — 

Chile.  33678 
Hardware  logic  emulation  systems  and 

components.  15918 
Heavy  forged  handtools  from — 

China.  23484 
Information  technology  products  and  distilled 
spirits;  duties  modification  advice,  1 1222 
Ion  trap  mass  spectrometers  and  components. 

8774 
Laminated  hardwood  floonng  from — 

Canada.  8775 
Melamine  institutional  dinnerwarc  from — 

China  et  al..  8775 
Multiple  implement,  mulu-function  pocket 
knives  and  related  packaging  arxJ 
promotional  materials,  28732 
Needle  bearing  wire  from — 

Japan.  8458.  17639 
Neodymium-iron-boron  magnets,  magnet  alloys, 

and  anjcles  containing  same.  18651 
.North  Amencan  Free  Trade  Agreement 

(NAFTA);  impact  on  US  economy  aixl 
industries;  three-year  review.  23265 
Open-end  spun  rayon  singles  yam  from — 

Austna.  16606 
Peppers,  other  than  chili.  8776 
Persulfates  from — 

China.  3526.  26553 
Potatoes,  fresh  and  processed — 
Random  access  memories,  processes  for 
manufacture  of  same,  and  products 
containing  same.  10071 
Removable  electronic  cards  and  electronic  card 
reader  devices  and  products  containing 
same.  15728 
Commission  investigative  attomev  change, 
34305 
Screen  printing  machines,  vision  alignment 

devices  used,  and  component  parts,  10072 
Sodium  azide  from — 

Japan,  770,  2180 
Static  rarxlom  access  memory  semiconductors 
from — 
Korea,  10073.  24973 
Taiwan.  10073.  24973 
Steel  concrete  reinforcing  bars  from — 

Turkey.  18653 
Steel  wire  rod  from — 

Canada  el  al  .  10292.  23485 
Textiles  and  apparel  from  Sub-Saharan  Afnca — 
Likely  impact  of  providing  quota-free  and 
duty-free  entry.  8036 
Tomatoes,  fresh  and  chilled,  8776 
Transpon  vehicle  tires.  10292 
U.S.  Afnca  trade  flows  and  effects  of  Uruguay 
Round  Agreements  and  US  trade  and 
development  policy.  15729 
Ultra  high  temperature  milk  from — 

Canada.  14442.  16607 
Vanable  speed  wind  turbines  and  components. 

3 1 1 54 
Vector  supercomputers  from — 
Japan.  24973 

Competitive  conditions  affecting  L'  S   arxJ 
Canadian  mdustnes.  5484 
International  Harmonized  Tariff  System 

nomenclature,  fxjssible  modifications.  29150 
Meetings.  Sunshine  Act  4078.  4833.  5247,  13168. 

14164.  15538.  27775.  303 '9 
Pnvacy  Act 

Systems  of  reconls,  234*5 


Senior  Executive  Service 

Performance  Review  Board,  membership,  33437 

Joint  Board  for  Enrollment  of 
.Actuaries 

NOTICES 

Meetings 
Actuanal  Examinauons  Advisory  Committee, 

32146 

Judicial  Conference  of  the  United 
States 

NOTICES 

Meetings 

Judicial  Conference  Advisory  Committee  on- 
Appellate  Procedure  Rules.  6270 
Bankruptcy  Procedure  Rules.  6269 
Civil  Procedure  Rules.  6270 
Cnminal  Procedure  Rules  b2'>0 
Evidence  Rules.  6270 
Practice  and  Procedure  Rules.  24.509 

Standard  citation  development  system  for  Federal 
and  State  courts,  commeni  request  and  public 
hearing.  8037 

Justice  I>epartment 

Sfe  Antitrust  Division 

See  Drug  Enforcement  Administralion 

See  Federal  Bureau  of  Investigation 

See  Federal  P"  son  Irxlustnes 

See  Foreign  C  aims  Settlement  Commission 

See  Immigration  and  Naturalization  Service 

See  Justice  Programs  Office 

Sre  Juvenile  Justice  and  Delinquency  Prcvenuon 

Office 
See  National  Ir.titute  of  Corrections 
See  National  I  >stitutc  of  Justice 
5<'^  Parole  Commission 
See  Prisons  Bureau 
See  Vicums  of  Crime  Office 

RULES 

Bankruptcy  Rt    xm  Acts 
Standing  trustees,  qualifications  and  standards. 
30172 
Civil  and  cnminal  forfeitures,  remission  or 

mitigauon  petiuons.  procedures.  3 1 4 
Civil  Liberties  Act  redress  p)rovisions 
Persons  of  Japanese  arKestry  — 

Restitutio'   for  evacuation,  relocation,  and 
internment  by  US   Government  persons 
bom  after  parents  evacuated  West  Coast 
prohibited  military  zones.  19928 
Communications  Assistance  for  Law  Enforcement 
Act.  implementauon 
Telecommunications  earners  reimbursement 
procedures.  1 3307 
Conflict  of  interests.  23941 

Correcuon.  3186.' 
Organization,  functions,  and  autJ>ont\  delegations 
Drug  Enforcement  Administration. 

Administrator,  redelegation  of  furxrtions. 
32031 
Executive  Office  for  Immigration  Review,  free 
legal  services  lisi  maintena/Ke 
responsibility.  9071 
Immigration  Related  Unfair  Employment 

Practices,  ''pecial  Counsel  Office,  merger 
into  Civil  Rights  Division.  23657 
Pnvacy  .Act.  implomenlation.  290V  34169 

PROPOSED  R"  LES 

Banknipicv  Re   irm  Acts  of  1978  and  1994 
Panel  and  standing  trustees,  susperision  and 
removal  procedures.  28391 
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Executive  Office  for  Immigrauon  Review 

Inspection,  detention,  and  expedited  removal  of 
aliens;  conduct  of  removal  proceedings, 
asylum  procedures.  444 
Pnvacy  Act;  implementation.  10495.  26458 
Radiation  Exposure  Compensation  Act.  claims 
Evidentiary  requirements;  definitions  and 
number  of  claims  filed.  2839? 
Semi-annual  agenda.  21876 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  comment  request.  1 
6011.  13897,  14442.  14443,  16180 
32654.  32655.  35222 

Submission  for  0MB  review,  comment  request. 
3915.  9449.  9450.  13168.  14443.  33906 
Federal  procurement,  affirmative  action  reforms 

proposal,  response  to  comments.  25648 
Grants  and  cooperative  agreements,  availability. 
etc. 

Advancing  community  policy  program.  26553 

COPS  universal  hinng  program.  40''8 

immigration  related  employment  d^scnmination, 
public  education  programs.  9803 
Megan's  Law  arxJ  Jacob  Wetierling  Cnmes 
Against  Children  and  Sexually  Violent 
Offender  Registration  Act.  implementation 
guidelines.  16180 
National  cooperative  research  notifications: 

Reynolds  Meuk  Co  et  al  ,  23796 
Pollution  control,  consent  judgments: 

AAF  McQuay.  Inc  ,  et  al  .  19130 

AAR  Manufactunng  Group.  Inc  ,  14445 

.Accurate  Partitions  Corp  et  al  .  1 130 

Ace  Galvanizing.  Inc  .  et  al  ,  7473.  I59I8. 
18146 

Air  Products  &  Chemicals  et  al  ,  3055 

Allied  Signal.  Inc  .  9450.  32369 

Alpen  Iron  &.  Meul  Corp  et  a)  .  1900 

Aluminum  Finishing  Corp  ,  ''254 

Amerada  Hess  Corp  et  al  .  15918 

American  Cyar^amid  et  al,  19131 

Amencan  National  Can  Co  .  27275 

Amcncan  National  Can  Co  ct  al  ,  27274 

American  Optical  Corp  el  al  ,  1 1223 

Amencan  Recovery  Co  et  al  .  20022 

Amiel.  Inc  ,  et  al  ,  25206 

ARCO  Pipe  Line  Co.  524« 

Atlantic  Richfield  Co  et  al  ,  524« 

Atlas  Foundry  Co  Inc  et  al  ,  5653 

Banken,  Jonathan  W  ,  Jr ,  et  al  .  8038 

BASF  Corp  et  al  ,  1 1 30 

Baton  Rouge,  LA,  et  al  ,  31454 

Bethlehem  Steel  Corp  ,  1191'' 

Big  Apple  Wrecking  Corp   et  al 

Blocksom,  Inc  ,  1191'' 

Braselman  Corp  et  al  ,  4551 

Camden  Iron  &  Metal,  Inc  ,  et  a 

Central  Quality  Services  Corp  et  al 

Chrysler  Corp  et  al  ,  4079 

CofKemed  Citizens  for  Nuclear  Safety,  Inc   et 
al  ,  5653 

Connor  Investment  Co  .  5485 

Conoco  Inc  .  16870,  26555 

Conoco  Pipe  Line  Co  .  3055 

Cotiingham,  Stewan  I  ,  28064 


19811 


26568 

27275 


Cowles  Media  Co  et  al 


"'640 


Crafts  Precision  Industries,  Inc  ,  8989 

Diversified  Contractors,  Inc  ,  33437 

IDoe,  Jane,  et  al  ,  19131 

El    DuPont  de,Semours  et  al  ,  6800 

ElectroSound  Group,  Inc   el  al  .  899() 

Ellis,  Irving  I  .  5248 

Eureka  Pipe  Line  Co  et  al  .  1 1223 

Farmer  Oil  Co  .  Inc  ,  et  al  ,  10579 

Fina  Oil  4  Chemical  Cn  et  al  ,  9451 


Reming.  Roger,  33679 

Formosa  Plastics  Corp.,  7255 

Franklin  Smelting  &  Refining  Corp..  6800 

Gold  Fields  .Mining  Corp  .  31843 

H   Brown  Co  et  al..  30881 

Hall,  Wayne  C,  Jr.,  26816.  26817 

International  Fastener  Research  Corp  et  al., 

8990 
International  Paper  Co  et  al  .  10580 
Kaiama  Chemical.  Inc  .  4079 
Kennecott  Greens  Creek  Mining  Co  ,  1981 1 
Kennecoti  Holdings  Corp  et  al..  19812 
KjrrH.McGee  Chemical  Corp..  19812 
LandJfrrA  Resource  Recovery.  Inc.,  8991 
LTV  SteeV^o.^  i3393 
Lucent  TechrtoJbgies  Inc..  6556 
Lvnn  Water  and  Sewer  Commission,  et  a!., 

1901 
M&O  F.nvironmenul  Co.  el  al.,  34077 
.MacGilhs  &  Gibbs  Co.  et  al.,  33438 
Maine  Department  of  Transportation  et  al..  5654 
Maxweil,  James,  et  al..  9806 
MCM  Warehouse.  Inc..  et  al.,  25206 
Mendian  tngineenng.  Inc.,  et  al  ,  4079 
Meuliurg,  Inc  ,  et  al.,  7255 
Monsanto  Co  el  al,,  5249 
.Montrose  Chemical  Corp  of  California  et  al., 

15919.  25206 
New  Haven  Foundry.  Inc  .  26817 
Niagara  .Mohawk  Power  Corp  ,  899! 
North  Amencan  Chemical  Co..  5485 
Northwest  Pipe  &  Casing  Co.,  26817 
Norwood.  ,MA.  18147 
Oaas.  Torger  L.,  et  al..  34077 
Occidental  Chemical  Corp  et  al..  25207 
Olin  Corp  ,  31623 
Pacific  Gas  &  Electric  Co  .  30881 
Philadelphia,  PA.  Board  of  Educauon.  34078 
Point  Corp.  et  al.,  19131 
Pnce/Costco,  Inc  ,  4080 
Providence  Harbour  View  Inc  .  3527 
Pucno  Rieo  Administration  of  Corrections.  5486 
Puerto  Rico  Electnc  Power  Authonty.  5249. 

I59I9 
Puerto  Rico  Sun  Oil  Co.,  Inc.,  25207 
Ramsey,  Fred,  et  al  .  28064 
Red  \rrow  Products  Co  et  al  .  27276 
Renora,  Inc  et  al .  1918 
Richmond.  IN,  1 1918 
Rio  Bravo  Farms.  Ltd..  et  al..  19132 
Ronald  J  Silveira.  Inc  .  et  al  .  15920 
Sanitary  Distnct  of  Hammond  el  al  .  20022 
Schusheim.  Janei  el  al.,  1901 
Sherwin-Williams  Co.,  7473 
Shiny  Rock  Mining  Corp  ,  28896 
Smith  Corona  Corp  el  al  ,  19354 
Somersel  Refinerv  Inc.,  27276 
Somersvvorth,  NH,  26555 
Sioughton,  Wl,  34078 
Tacoma,  WA,  31454 
Teledyne  Wah  Chang  Albany,  8992 
Tenneco  Oil  Co  ,  5654 
TIC  Investment  Corp.  et  al.,  3527 
Trail  King  Industnes,  Inc.,  13393 
Tndent  Seafoods  Corp  ,  16870 
Union  Pacific  Railroad  Co  .  30881 
Wallace,  David  Bowen,  el  al  .  9451 
Washington  Suie.  15196,  31455 
Wesley  Industries,  Inc.,  31455 
Western  Crude  Reserves,  Inc,  et  al.,  1901 
Western  Publishing  Co..  Inc.,  et  al.,  16870 
Westinghouse  Electnc  Corp..  31456 
Westinghouse  Electnc  Corp  et  al  ,  28065 
Yaffe  Iron  &  Metal  Co..  Inc  .  3056 
Pnvacy  Act. 

Systems  of  records,  1130,  1132,  10580.  1 1919, 

19132.26555.26557,33438  i 


Justice  Programs  Office 

PROPOSED  RULES 

Public  safety  officers'  death  and  disability 
benefits: 
Federal  law  enforcement  dependents  assistance 
program,  19958 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1471, 

1780,  7799,  10585,  18654 
Submission  for  0MB  review;  comment  request, 

10879,  13170,  20032,  22972,  24130, 

24131,  24132,  24133,  26328,  29739 
Grants  and  cooperauve  agreements;  availability, 
etc: 
Criminal  justice  system  project,  35224 
Data  resources  program  funding  for  analysis  of 

exisung  data,  33907 
Drug  court  evaluation  I  program,  25212 
Indigent  defense  systems  national  survey.  29740 
Law  enforcement  family  support:  stress 

reducuon  among  law  enforcement  officers 

and  their  families;  demonstration  and 

training  programs.  19355 
Measunng  what  matters  in  community  policing, 

25212 
Metropolitan  firefighter  and  emergency  services 

national  training  programs  for  first 

responders  to  lerronst  incidents.  30339 
Operation  Drug  TEST.  3308 
Policing  research  and  evaluation.  33680 
Reducing  non-emergency  calls  to  911,  four 

approaches  to  handling  citizen  calls  for 

service,  34079 
State  cnminal  alien  assistance  program,  12848, 

35224 
State  identification  systems  program,  19133 
Slate  pnsoners  program;  residential  substance 

abuse  treatment,  27068 
Victims  of  Cnme  Act  funding,  effectiveness  in 

meeting  needs  of  crime  victims,  33908 
Violence  against  women;  research  and 

evaluation,  19355 
Violence  Against  Women  Act;  arrest  policies 

program  evaluation,  19356 
Watch  Your  Car  (national  voluntary  motor 

vehicle  theft  prevention  program!,  1 8! 48 

Juvenile  Justice  and  Delinquency 
Prevention  OfRce 

NOTICES 

Agency  informauon  collection  activities: 
Proposed  collection;  comment  request.  2687, 
5487,  5488,  7800,  28733,  30615,  30616, 
31624 
Submission  for  OMB  review,  comment  request, 
11471 
Grants  and  cooperative  agreements,  availability, 
etc. 
Comprehensive  program,  11956 
Discreiionju7  program  announcements  and 

application  kit  (1997  FY),  35250 
Disproportionate  minonty  confinement,  national 
reduction  innovations  (Deborah  Ann 
Wysinger  Memonal  Program),  5280 
Missing  and  exploited  children's  program,  2387 
Ounce  of  Prevention  Program — 

Youth  drug  and  alcohol  use  prevention 
program,  2886 
Youth- led  substarKe  use  prevention  program 
effectiveness  evaluation,  6848 
Meetings 
Coordinating  Council,  20204 

Labor  Department 

See  Benefits  Review  Board,  Labor  Department 
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See  Employment  and  Traming  Administration 

See  Employment  Standards  Administration 

See  Federal  Contract  Compliance  Programs  Office 

See  Labor- Management  Standards  Office 

See  Labor  Statistics  Bureau 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health 

Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Veterans  Employment  and  Training,  Office 

of  Assistant  Secretary 
See  Wage  and  Hour  Division 

PROPOSED  RULES 

Discnmination  complaints  under  Federal  employee 
protection  statutes;  handling  procedures: 
Alternative  dispute  resolution,  expanded  use  in 
agency  programs.  6690 
Semi-annual  agenda,  21934 

NOTICES 

Agency  information  collection  activities: 
Proposed  collecuon.  comment  request.  15197, 

28734.  31844,  32825 
Submission  for  OMB  review;  comment  request. 
1 135.  2689.  5852.  8459.  9207.  9813, 
10588,  12852.  13708.  17204,  19812.   - 
19813,  20204,  23270,  24133,  24974, 
25657,  26328,  27068,  27620,  28498, 
30340,  31624.  31625,  32375.  33116,  34710 
Burma,  forced  labor;  heanngs.  25658 
Consumer  pnce  index;  U.S.  city  average,  10589. 

11472 
International  child  labor  pracuces;  hearing,  14164 
Meetings 
School -to- Work  Opportunities  Advisory 

Council,  30845 
Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee,  2690.  5250,  8459, 
17640,  25658,  32376 
North  Amencan  Agreement  on  Labor  Cooperatjon: 
Communications  Workers  of  Amenca  et  al,; 
heanng.  11924.  15198 
Heanng  cancellation.  19134 
Organizaiion.  funcuons.  and  authonty  delegations: 
Assistant  Secretary  for  Employment  Standards 

etal..  107.  8085 
Assistant  Secretary  for  Occupational  Safety  and 

Health.  111.  8085 
Chief  Financial  Officer  Office;  establishment, 
5047 
Pnvacy  Act: 
Systems  of  records,  16610 

Labor-Management  Standards  Office 

RULES 

Organization,  functions,  and  authonty  delegations: 
Labor-management  programs  and  labor- 
management  standards — 
Conduct  standards  for  Federal  sector  labor 
organizations:  miscellaneous 
amendments,  6090 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  request.  1473. 
8459,  11477.  11478.  13715.  14972,  24137, 
31157,  32826,  34083 
Annual  refiling  survey  for  and  multiple  worksite 
reports,  confidentiality  siaiemeni.  comment 
request,  34487 
Meetings 

Business  Research  Advisory  Council,  13395  i 

Labor  Research  Advisorv  Council,  25667  I 


Land  Management  Bureau 

RULES 

Minerals  management: 
Mining  claims  under  general  mining  laws, 
surface  management.  9093 
Correction.  26966 
Range  management: 

Wild  free-roaming  horse  and  burro 
management — 
Adoption  fees.  5338 

PROPOSED  RULES 

Coal  management: 

Federal  coal  management  program 

administrative  amendments,  withdrawn. 
6910 
Land  resource  management: 

Management,  use.  and  protection  of  public 
lands — 
Cnminal  law  enforcement  provisions; 

consolidauon;  withdrawn.  2636.  19247 
Minerals  management 
Coal  management.  Federal  regulatory  review. 

17141.  27563 
Leasing  of  solid  minerals  other  than  coal  and 

oil  shale:  Federal  regulatory  review.  5373 
Oil  and  gas  leasing — 

Delegation  of  authonty.  cooperative 

agreements  and  contracts  for  oil  and  gas 
inspecuons.  Federal  regulatory  review. 
17138 
Stnpper  oil  properties,  rovalty  rate  reduction, 
1705 
Preservation  and  conservation 
Designated  wilderness  areas,  7203 

NOTICES 

Agency  information  collection  activities 

Proposed  collection;  comment  request.  16864. 
18142.  18645.  27268 

Submission  for  OMB  review,  comment  request. 
4320.  10288.  18793.  187%.  18797.  22962. 
22963.  23480.  234«1 
Alaska  Native  claims  selection: 

Aleknagik  NaUves  Ltd.,  15194 

Ayakulik.  Inc..  13391 

Cahsta  Corp..  8989.  9205 

Chenega  Corp  .  8034 

English  Bay  Corp  ,  35221 

Goldbelt,  Inc  ,  31447 

.Manokotak  Nauves,  Ltd.,  34483 

Sealaska  Corp  ,  3 1 447 

Tatitlek  Corp,  14697 
Classification  of  public  lands 

Colorado,  6554 

Idaho,  31447 

Nevada,  6003,  8769,  27065,  32820 
Closure  of  public  lands 

California,  5643,  11459.  34076 

Colorado.  25202 

Montana,  29734.  31448 

Nevada.  19127.  31449.  32365.  33670 

New  Mexico.  6796.  8262,  31  152,  3477! 

Oregon,  8769.  8770.  17630.  33670.  34303 

Wyoming,  15916,  33671 
Coalbcd  methane  ownership;  affected  States,  list: 

Illinois,  removal.  4075 
Coal  leases,  exploration  licenses,  etc.: 

Alabama.  7033 

Colorado.  29734 

Montana.  1361.  10289.  28728 

New  Mexico.  10065 

North  Dakota.  27269 

Wyoming.  17631.  19778 
Committees,  establishment,  renewal,  termination, 
etc 

Gila  Box  Ripanan  National  Conservauon  Area 
Advisory  Committee.  32365 


Lewisiown  Distnct  Resource  Advisory  Council. 

13391 
National  Hislonc  Oregon  Trail  Interpretive 

Center  Advisory  Board.  5483.  9205 
Resource  Advisory  Councils.  13896 
Wild  Horse  and  Burro  Advisory  Boarii   30877 
Disclaimer  of  interest  applications: 
Alabama.  33903 
Colorado.  15016 
Idaho.  1686^ 
Endangered  and  threatened  species 

Flal-lailed  homed  lizard  rangewide  management 

strategy,  availability.  3052 
Environmental  statements,  availability   etc.: 
Big  Cedar  Ridge  Fossil  Plant  Area.  WT.  9445 
California  Desen  Conservation  Area.  CA — 
US   Army  National  Training  Center.  Fort 
Irwin.  14697 
Calypso  Trail.  Big  Dry  Resource  Area.  MT, 

.■^0877 
Castle  .Mountain  Mir>e  Expansion  Project. 

Needles  Resource  Area.  C,^.  17631 
Cave  Gulch-Bullfrog-Waltman  Natural  Gas 

Development  Project.  WT.  7795,  3J435 
Continental  Divide.  Wamsutter  II  natural  gas 

development  project.  W'Y.  29''34 
Cooke  Ciiv.  MT.  mirieral  area  withdrawal. 

12248 
Cyprus  Miami  Mining  Corp  .  Gila  Couniv.  AZ. 

18083 
Denton-Rawhide  Mine  Expansion  Project.  NV, 

10290 
Eagle  Mountain  landfill  and  recycling  center 

project.  CA.  3712 
FairbarULS.  ,AK.  Norrhem  Intertie  Project.  28''28 
Fon  Irwin  National  Training  Center.  '"A. 

expansion,  meeting.  8456 
Gillette  South  Coalbcd  Methane  Project.  WY. 

19127 
Greybull  Valley  Imgation  Distnct.  W^'.  dam 

and  reservoir  p>rojecL  3909 
Henry  Mountain.  Parker  Mountain,  and 

Mountain  Valley.  LT.  30878 
Impenal  Project  gold  mining  operauon.  Imperial 

County.  CA.  1779.  5033.  6555.  11<}|5 
Intenor  Columbia  Basin  ecosystem  managemeni 

project  32076 
Lisbon  Valley  Open  Pit  Copper  Mi.-x.  LT.  7035 
Mancopa  and  Pima  Counties.  AZ.  exchange  of 

Mancopa  County  public  land  for  Pima 

County  pnvate  land.  1 1 220 
Morenci  land  exchange.  AZ,  10577 
Nauonal  Petroleum  Reserve- Alaska,  integrated 

activity  plan.  9445.  15194 
Nauonal  Traini  g  Center.  CA.  expansion. 

meeting.  l^OO 
Pnce  Coalbed  Methane  Project.  LT,  29735 
Rangeland  health  standards  and  grazing 

maragement  guidelines- 
California  et  al..  28494 
Montana  el  al..  30612.  33102 
Salt  Lake  DistncL  Box  Elder  Resource  Area, 

LT,  31839 
Sanguaro  NaUor\al  Park.  AZ.  31619 
Soledad  Mountain  Project.  Kern  County.  CA. 

29"^  .^6 
SUMMO  USA  Corp  .  San  Juan  County.  LT. 

Lisbon  Valley  open  pi!  copper  mine  and 

heap  leaching  operation.  15726 
Taos  Resource  .Area.  NM  ar»d  San  Luis 

Resource  Area.  CO.  3477;    34772 
Environmental  statements,  nouce  of  intent 

.Mturas  Resouar  Area.  CA   geolhcrmal  electnc 

power  plant.  27619 
Book  Cliffs  Resource  Area.  LT,  .K)878 
Carbon  and  Flmery  Counties,  LT,  natural  gas 

development,  4076 
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Eagle  Lake  Resource  Area,  CA.  Cal-Neva 
management  plan.  7034 

Glenwood  Spnngs  Resource  Area.  CO.  oil  and 
gas  development,  19349 

Graixl  Junction  Resource  Area.  CO.  34772 

Great  Divide  Resource  Area.  W>'.  excess  wild 

horses  removal,  34772 
Henry  Mouniain  Resource  Area  et  al  .  LT.  8457 

Interior  Columbia  Basin  ecosystem  management 
project,  OR  and  WA.  2176 

Kingman.  AZ.  scoping  penod.  meetings,  31839. 
33903 

Lander  Resource  Area,  >V'\',  capture  plan  for 
gathering  of  wild  horses,  31619 

Medicine  Lodge  Resource  Area.  ID.  34773 

National  Petroleum  Reserve- Alaska,  integrated 
acuvity  plan.  6797.  17200 

Newmont  Gold  Co..  Elko  District.  NV.  mining 
plan  of  operations.  33102 

Pocatelk)  Resource  Area.  ID;  land  use  plan. 
31450 

Surface  management  regulauons — 

Mining  laws;  mining  opcrauons.  16177. 
23264.  30612 

Fire  management  and  suppression  aclivuies. 

Wyoming.  19778 

Jackson  Distnct,  AL  et  al  .  notice  to  lessees,  non 
producing  wells.  31450 

Junsdictional  transfers; 

Nevada.  14941 
Management  framework  plans,  etc 

Idaho,  6004 

Nevada.  4321 

Utah.  5838.  7795.  24971 

Meetings 

California  Desert  District  Advisory  Council. 
8263,  23264 

Dakotas  District  Advisory  Council.  1897 

Green  River  Basin  Advisory  Committee.  3519 

Helicopters  and  motorized  vehicles  use  for 

gathenng  of  wild  horses  and  burros.  Rock 

Spnngs.  WY.  2176 

Northern  and  Eastern  Mo>ave  planning  effort, 
etc  ,  13391 

Powder  River  Regiorul  Coal  Team,  12836. 
15533 

Resource  Advisory  Council  and  Provincial 

Advisory  Committee  Rangeland  Standards 
Indicator  Subgroup.  12249 


Resource  advisory  councils — 

Alaska.  5243.  35221 

Anzona.  1129,  3713.  7035.  10875,  11915, 

27773 
Bakersfield.  CA.  6004.  24128 
Butte  Distnct,  3519,  13392,  25647 
Dakotas  District,  32123 
Ea.stem  Washington,  1779.  23481,  28494 
Front  Range.  11460.  24128 
John  Dav  Snake.  2680,  23788 
Lewislown  District.  :<519.  7251.  22%3 
Lower  Snake  River,  4788.  25968 
l^wer  Snake  River  Distnct.  33103 
Miles  Cily  Distnct.  17852.  32366 
Mojave  Southern  Great  Basin.  5243,  13897. 

27772 
Montana.  4788 
New  Mexico,  12662,  27772 
Northeastern  Great  Basin,  23788 
Northwest  Colorado.  9206,  17632,  32652 
Phoenu  Field  Office.  17633 
Sierra  Front  Northwest  Great  Basin.  29736 
Southeastern  Oregon.  769.  17852,  25647 
Southwest  27270.  34773 
Southwest  Colorado.  4076.  19601 
Susanville.  CA,  1779.  27270 
Ckiah.  13392 

Ukiah  (Northwest  California).  34076 
Upper  Columbia  Salmon  Clearwater  Districts. 

2176.  18144.  32366 
Upper  Snake  River,  2679.  14941.  25968. 

32366 
I'tah.  4549.  31620 
Minerals  managcmcnL 

Federal  ccial  and  other  solid  mineral  leases; 
royalty  rale  reduction  guidelines, 
qualification  cntena 
Fort  Union  Federal  Coal  Production  Region, 
MT.  12662 
Mining  claims,  forms  of  legal  financial 
guarantees  - 
Colorado.  20202 
Idaho.  34774 
Mining  claims  under  general  mining  laws; 
surface  inanagemeni 
Utah,  legal  financial  guarantees.  157^6 
Motor  vehicle  use  restrictions; 
New  Mexico.  2680 
Oregon.  30879 
Oil  and  gas  leases; 
California,  3052 
Colorado.  3910.  14698 
Mississippi.  6265 
New  Mexico.  2680.  9207.  10290.  26552.  28062. 

29737 
North  Dakota.  .564^ 
Ohio,  29737 
Oklahoma,  28062 
Utah,  25968.  M)880 
Wyoming.  3910.  8989.  13392.  16603 
Opening  of  public  landj. 
California.  11460,  15533.  18646 
Nevada.  25202 
Organualion.  furKlions   and  authonly  delegations. 
Carlsbad  Resource  Area  Office.  NM.  mailing 

address  change,  13704 
Farmington  Indian  Minerals  Office,  NM, 
mailing  address  and  physical  location 
changes.  5034 
Needles  Revxirce  Area,  CA,  office  hours 
change.  4S50 
Public  land  orders 
Alaska,  31450.  33103 
Anzona.  6555.  16178 

California.  3306.  9446.  17633,  25202.  26324, 
30613.  3M04    (3436 


Colorado,  8263.  25647.  32367 
Idaho.  3053.  32819.  33436 
Michigan.  12836 

Montana.  2177.  17633,  22964.  35221 
Nevada,  5643,  8034.  16866 
New  Mexico.  2177,  24507 
Oregon,  104.  3519.  7796.  32367 
Utah,  31620 

Washington,  3911,  5244.  5644.  14438.  25203 
Wyoming,  25204,  27773 
Rangeland  health  and  grazing  management;  Slate 
standards  and  guidelines; 
Anzona.  11220,  I3i64 
Montana,  9206 
North  Dakota.  9206 
South  Dakota,  9206 
Realty  actions;  sales,  leases,  etc.; 
Alaska,  8770,  13392,  31152 
Anzona,  4550,  10577,  12687.  29737.  30880. 

33671 
California,  3911,  4788,  8035,  12249.  17853, 

23789,  24129,  26814.  28495.  32820 
Colorado,  26552,  31451 
Idaho.  3713,  3911,  15917 
Montana,  8456.  34303 
Nevada.  1340,  2383.  7472,  15194.  16179. 

19350,  22964,  23790,  24129.  29737.  30336 
New  Mexico.  4322.  10065.  10290.  11916 
Oklahoma.  20203 
Oregon.  19779,  24971,  32367 
Utah,  3912.  7251,  10066,  14941,  27270 
Wisconsin.  2177.  18358 
Wyoming.  1340.  9446.  16867.  20021.  24159. 

25%9,  27065,  33672,  34774 
Records  of  decision; 
Crown  Jewel  Mine,  WA,  5838 
Winnemucca  Distnct.  NV — 

Santa  Fe  Pacific  Gold  Corp.  Twin  Creeks 
Mine  Expansion  Project.  4322 
Recreation  management  rcstnctions.  etc.; 
Brushkana  Campground,  AK.  fees,  5838 
Cenified  noxious  weed  seed  free  forage  or 

pelletized  feed  on  U.S.  Forest  Service  and 

Land  Management  Bureau  administered 

lands,  MT.  14698 
Deschutes  National  Wild  and  Scenic  River 

Area.  OR;  prohibited  acts.  33673 
Folsom  Resource  Area,  CA;  recreational  suction 

dredging  only  on  public  lands, 

supplementary  rules,  5034 
Impenal  Sand  Dunes  Recreation  Area.  CA; 

camping  and  parking  safety  rules.  10291 
King  Range  National  Conservation  Area.  CA — 
Parking  rcstnctions,  etc..  supplementary  rules 

establishment.  28495 
Supplementary  rules.  16603 
Las  Cruces  Distnct.  NM;  visitor  rcstnctions; 

supplementary  rules.  31452 
Lower  Lake  Creek  Special  Recreation 

Management  Area.  OR;  supplementary 

rules  establishment.  25204 
Owyhee  National  Wild  and  Scenic  River  Area. 

OR.  fire  and  boating  restnctions.  6265 
Rawlins  Distnct.  WY;  certified  noxious  weed- 
free  forage,  straw,  and  mulch  use; 

supplementary  rules,  18358 
Sixes  River  Recreauon  Area.  OR;  recreational 

placer  mining  activities;  supplementary 

rtiles  establishment.  28496 
Sourdough  Creek  Campground.  AK;  fees,  5839 
Yakima  River  Canyon,  WA.  Roza  and  Squaw 

Creek  recreation  sites;  user  fees.  19350 
Yuma  County,  AZ.  Betty's  Kitchen  Watchable 

Wildlife  and  Interpretive  Area,  day-use 

only  restnction,  32368 
Resource  management  plans,  etc.; 
Bishop  Resource  Area.  CA.  35222 
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Book  Cliffs  Conservation  Initiative  Area,  LT. 

3520.  7252 
Box  Elder  Resource  Area.  UT,  18357 
Caliente  Resource  .Area.  CA.  23790 
Carson  City  Distnct.  NV;  tire  manacement  plan 

16869.  23264 
Diamond  Mountain  Resource  Area,  UT.  24970 
Donncr  und  Blitzen  Wild  and  Scenic  River.  OR. 

33903 
Ely  District,  NV;  fire  and  vegetative 

management  plan.  18143 
Garnet  Resource  Area,  MT,  105 
Grand  Junction  Resource  .'^rea.  CO.  20021 
Green  River  Resource  Area.  WY;  wild  horse 

gathenng  plan.  30880 
Kingman  Resource  .Area.  AZ,  7252 
Lahontan  and  Walker  Resource  Areas.  Lyon 

County.  NV.  33104 
Lahonian  Resource  Area.  .NV.  10067 
Michigan;  U.S.  Coast  Guard  lighthouse 

properties  disposal.  18646 
Phoenix  and  Safford  Distncts.  .\Z.  33674 
Polk  County.  FL,  11916 
Pony  Express  Resource  Area.  UT.  5034.  5839 
Roswell  Resource  Area  ct  al..  NM,  10578 
Snake  River  Resource  Area.  ID.  3912.  33105 
Survey  plat  filings: 
Anzona.  3912.  19128 
Arkansas.  11916,  14942,  17201.  25205 
California.  3714.  7036.  1  1460.  19128.  28497, 

35222 
Colorado.  3521.  10291.  16179.  27066 
Idaho,  3053,  3913,  4550,  6005,  7252,  9207. 

10291,  11461.  11917.  17201.  19351. 

23793,  26815,  28062,  34775 
Illinois,  7253 

Minnesota.  4788,  11221.  13393 
Nevada,  15533 

New  Mexico.  2679,  23793.  27620 
Oregon,  2681,  6555,  12837,  29738 
Washington,  6555.  12837.  29738 
Wisconsin,  13897.  26815 
Wyoming,  11.30,  8263,  12249.  Is64<i,  28497. 

V.'ithJrjw.i!  .ind  rcscr\jtion  v\  Undv 
Alaska.  30337 

California.  3053.  3054,  7036 
Colorado.  13705.  33675 
Flonda.  28062 
Idaho,  3054.  23794.  31620 
Montiuia.  6556.  23265.  25969 
Nevada,  5839.  14162.  19601,  20204.  :s648, 

33904 
New  Mexico,  2682 
Oregon,  13393 
Oregon  el  al,.  7253 
Utah.  8035 

Legal  Services  Corporation 

RLT.KS 

.Ahens,  kv.il  asMsiancc  restriction^,  !  s)40v 

Correclion.  22895.  24<l'^4,  24159 
hec  generating  cases,  \9}9X 
Fund  recipients 

Application  of  Federal  Uv. .  14424 

A\ttomcys'  fees.  25862 
Ixgal  assistance  eligihilitv 

.Maximum  income  Icvclv.  I2''sl 
i.ohhying  and  certain  (Uhcr  jciivilics.  restnctions. 
I94<X) 

Correction.  22895 
.Non  LSC  funds  ust. 

Client  identity  and  suicmcni  nI  lacls.  19418 
Correction.  22895 

Statutory  restnctions,  iniplcmenialion,  12101, 

27695  I 


Pnonties  in  use  of  resources,  19406 
Prisoners  representation,  19421 
Solicitation  restnction,  19422 
SubgranLs.  fees,  and  dues: 

Prohibition  of  use  of  funds  to  pay  membership 
dues  to  pnvate  or  nonprofit  organization. 
19417 
Welfare  reform,  30763 

PROPOSKD  RL  I,F.S 

Welfare  refonti.  14382 
NOTICES 

Accounting  guide  for  LSC  recipients;  guidelines; 

comment  request,  17881 
Grant  and  cooperative  agreement  awards: 
Central  Pennsylvania  Legal  Services,  31632 
Keystone  Legal  Services,  Inc.,  32828 
Philadelphia  Legal  Assistance  Center  et  al., 
27629 
Grants  and  contracts;  competitive  grant  funds. 

20038,  23278,  27071,  33116 
Grants  and  cooperative  agreements;  availability, 
etc: 
Civil  legal  services  areas — 

Delaware  County,  PA,  18151,  27071 
Fairfield  County  et  al..  OH.  18150 
Pennsylvania  migrant  population,  7070 
Webb  County,  TX.  civil  legal  services.  7071 
Meetings.  Sunshine  Act.  113.  2394.  7071.  8461, 
9813.  9815.  9815.  12666.  24138.  24139. 
24666.  24667,  31632 

Libraries  and  Information  Science, 
National  Commission 

See  National  Commission  nn  Lihrjncs  and 
Information  Science 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress 

Management  and  Budget  Office 

,S('(  Federal  PriH-urcmcni  Policv  Olfice 

RII.KS 

National  security  information;  classification. 

downgrading,  declassification,  and 

safeguarding.  25426 
Official  mformalion  release,  and  testimony  by 

OMB  personnel  as  witnesses  in  litigation, 

2v2><5 

PROPOSKD  RLLKS 

Scmi  annual  agenda,  22494 

NOTICKS 

Agency  information  collection  activities: 

Submission  for  OMB  rovieu,  comment  request, 
5863,  35.'02 
Audits  ot  slates,  kval  governments   .inJ  non-profit 

organizations  (Circular  ,-\  l.'3i,  .''-2~8 
Budget  rescissions  and  deferrals,  8045.  14478 
Cumulative  reports.  5259.  8858,  12864,  20221. 
28068,  33938 
Circulars,  etc.: 
A-21.  26577 
A-76,  8463 
A-87.  26577 
A-94.  9221 
A- 102.  26577 
A- 110,  26577 
A- 122.  26577 
Commercial  asiivmes  fxrtomiance  (Circular  A- 

76).  84^  ^ 
Cosl-effectivcness  analvsis  ol  l-edcr,jl  procranis. 

discount  rales  iC'ir^ular  A  94i.  4221 
IX'signated  hederal  entities  and  Federal  entities, 
list.  23505 


.Mexico 

Federal  financial  accounting  standards: 

Indian  trust  funds  and  Treasury  judgment  fund; 
interpretations.  1 1 505 
Federal  statistical  information  confidentialitv. 
35044 
Energy  statistical  programs;  coverage  extension 
to  appendix  A.  35049 
Government  grants  management  requirements 

(Circulars  A-21.  A-87,  A-102.  Al  10.  and  A- 
122).  26577 
National  Information  Infrastructure: 
Options  for  promoting  pnvacy;  paper 

availability  and  comment  request.  22978. 
34721 
North  .American  Industry  Classification  System; 
standard  indu.strial  classification  replacement: 
Adoption  and  implementation.  17288 
President's  Welfare  to -Work  Initiative;  questions 
and  answers.  27077 

Maritime  Administration 

RULES 

Reemployment  rights  of  certain  merchant  seamen. 

5158 

PROPOSFD  Rl  LES 

Cargo  preference — U.S.  flag  vessels: 
Exclusive  carriage  of  export  cargo;  available 
LlS-flag  commercial  vessels.  23426 
U.S,-flag  commercial  vessels: 
Carnage  of  bulk  and  packaged  preference 

cargoes;  fair  and  reasonable  rates  guideline, 
determination,  9143 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  9015. 
10109.  14718.  23530.  26348.  27290.  31862 
.Marine  hull  insurance: 

Foreign  undcrwntcrs  applications — 

HIH  Casualty  &.  General  Insurance  Ltd  ,  7494 
Meetings 
Joint  Planning  Advisory  Group,  6039 
Volunlary  Intermixlal  Scalift  Agreement,  31863 
Voluntary  Intermodai  Scalift  .Agreement, 

establishment,  6838 
Applicalions.  heannf^s.  delermtnaiwns.  etc.: 
Amencan  President  Lines,  4376 
Lykes  Bros.  Steamship  Co..  In.     ' '2^,  14183. 

17280 
Seabulk  Transmarine  Pjn.-xrship.  1  ;j  .  et  al,. 
29184 

Merit  Systems  Protection  Board 

Rl  IKS 

Practices  aiid  privcdures 

Miscellaneous  amendments.  P041 
\^'histleblovnng.  appeals  and  stay  requests  of 
personnel  actions.  17047 

NOTICKS 

Agency  information  collection  aciiviues: 
Proposed  collection;  comment  request.  9454 
Submission  for  O.MB  review;  comment  request. 
25974 
Opportunity  to  file  amicus  bncfs — 

Fitzgerald  et  al.  v    Defense  Department.  32663 
/.weniek  v   Personnel  Management  Office, 
23800 

Mexico  and  I  nited  States. 

International  Boundar>  and 
Water  Commission 

S^f  Inicnutiona,  BoL,r>da.-v  a;x:  Ujier 

Commission.  United  St.iics  and  Mexico 
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Minerals  Management  Service 

RULES 

Outer  Continental  Shelf,  oil.  ga>,  ind  >ulphur 
operations 
Dnlling  operations,  hydrogen  sulfide  iHISl 
releases  prevention,  etc..  personnel 
protection  and  exposure  limits,  etc  ,  3793 
Incorporations  b>  reference,  amendments, 

correction,  33!  56 
Leases,  conlinuajice  beyond  pnmary  term. 

correction,  35247 
Lessee  and  contractor  employees  training 
program.  5320 
Correction.  7298 
Oil  spill  contingency  plans  for  facilities  seaward 
of  coast  line,  13991 
Correction,  18040 
Surety  bond  coverage  for  leases,  2794S 
Unitization,  model  unit  agreements,  5329 
Royalty  management 

Royalties,  rentals,  bonuses,  and  other  monie-. 
due  Federal  govemmeni,  collection,  19497 

PROPOSED  RL  LES 

Federal  regulatory  review,  request  for  comments, 

19961 
Oil  Pollution  .Act  of  19^,  implcmeniaiion: 
Offshore  facilities,  oil  spill  financial 
responsibility,  14052,  24375 
Correction.  15639 
Outer  Continental  Shelf,  geological  and 

geophysical  explorations.  6149,  23705,  28824 
Meeting,  3.' ^80 
Outer  Continental  Shelf,  oil,  gas.  and  sulphur 
operations 
California  offshore  platforms,  seismic 
reassessment,  '^l  '^''<8 
Republication,  322*^2 
Lessee  and  contractor  employees  traming 

program,  180^0 
Oil  and  gas  production  measurement,  surface 
commingling,  and  ^ecuntv ,  S665 
Rovalty  management 

Administrative  appeals  pr^xL■^■>  a.nd  alternative 
dispute  resolution,  release  •>!  third  party 
proprietary  information.  16!  16.  29682 
Federal  leases,  natural  ga-,  valuation  regulations, 
amendments,  vmhdrawn.  supplemental 
information  comment  request,  19536, 
31538 
Functions,  delegation  lo  .States.  19967 
Natural  eas  from  Indian  leases,  valuation; 

meeting.  1024^ 
Oil  valuation.  Federal  leases  and  Federal  royalty 
oil  sale.  3742.  5355.  7189,  19966 
Public  meetings,  ^965 
Reporting  and  paying  royalties  on  gas  standards 
and  gas  analysis  report,  16121 

NOTICF_S 

Agency  information  collection  activities: 
Proposed  collection,  comment  request.  7797. 

18144,  19351 
Submission  for  OMB  review,  comment  request, 
769.  4789.  10067.  17854,  18796,  24507, 
272"'!.  2H921,  HJ614 
Fnvironmental  statements,  availability,  etc.; 
Alaska  CX'S-- 

U-ase  sales.  1471.  27774,31621 
Culf  ot  Mexico  OCS— 
Uase  sales.  29366 
Oil  and  gas  operations,  4550,  24971 
Western  Gulf  of  Mexico— 
Ixise  sales.  4322 
Meetings 

Federal  rosallv  m  kind    RlKi  gas  programs 
(pnshore,  22'*<^4 


60 


Federal  royaltyin-kind  (RIKt  oil  and  gas 

programs  onshore  and  on  Outer  Continental 
Shelf,  expanded  use,  8035 
Minerals  Management  Advisory  Board,  8771, 
14698,  18647 
Memorandums  of  understanding: 

Research  and  Special  Programs  Administration; 
Outer  Continental  Shelf  pipelines 
responsibilities.  7037,  10115 
Outer  Continental  Shelf  operations: 
Alaska  OCS— 
Lea.se  sales,  19781 
Leasing  systems,  19808 
Central  Gulf  of  Mexico — 
Lease  sales,  4789 
Leasing  systems,  4795 
Gulf  of  Mexico  OCS— 
Lease  sales,  29368 
Nonproducing  leases  royalty  relief. 
discretionary  authority,  3714 
Oil  and  gas  lease  sales;  restricted  joint  bidders 

list.  14699 
Sand  and  gravel  resources  lease  sale.  29738 
Western  Gulf  of  MexicCK- 
Lease  sales.  18359 
Royalty  management  program: 

Electronic  commerce  implementation  or  pilot 
testing;  presentation,  5244 

Mine  .Safety  and  Health 
\dministration 

RLLLS 

Coal  mine  safety  and  health: 
Underground  coal  mines — 

Diesel-powered  equipment;  usage  approval, 
exhaust  gas  monitonng.  and  safety 
requirements;  correction,  34640 
Ventilation;  safety  standards,  35085 
Reporting  and  recordkeeping  requirement,  13991 

PROPOSED  RULES 

Coal,  metal  and  nonmelal  mine  safety  and  health. 

Roof  and  rock  bolts  and  accessories;  safety 
standards.  22998.  35113 
Coal  mine  safety  and  health: 

Occupational  noise  exposure.  5554,  9404,  32252 
Metal  and  nonmetal  mine  safety  and  health 

Occupational  noise  exposure,  5554,  9404,  32252 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2394, 
10590,  10591,  17640,  18366,  27785, 
288%,  32827,  32828,  34083 
Petitions  for  safety  standard  modifications; 
summary  of  affirmative  decisions,  17641, 
17647 
Reporu;  availability,  etc.: 

Pneumoconiosis  Among  Coal  .Mine  Workers 
Advisory  Committee;  recommendations, 
3717 
Safety  standard  petitions: 

Clark  Elkhom  Mming  Co.,  et  al.,  1 1925,  3431 1 

D&DCoal  Co.  etal.,  4331 

G&P  Contractors,  Inc.,  et  al.,  29370 

Monterey  Coal  Co.,  34313 

Mountain  Coal  Co,  et  al..  420 

Wilderness  Mining  Co..  Inc..  et  al.,  23797      . 

Mine  Safety  and  Health  Federal 
Review  Commission 

See  Federal  Mine  Safely  and  Health  Review- 
Commission 

Minority  Business  Development 
,\Rency 

NOTK  ES 

Agency  infomiation  collection  activities: 
Proposed  collection;  comment  request,  27722 


Business  development  center  program  applications: 
California  et  al..  28004 
Georgia  et  al.,  28673 
Illinois,  15156,  30311 
Puerto  Rico,  19989 
Texas,  19990 

Mississippi  River  Commission 

NOTICES 

Meetings,  Sunshine  Act,  7071 

Morris  K.  Udall  Scholarship  & 
Excellence  in  National 
Environmental  Policy  Foundation 

NOTICES 

Meetings;  Sunshine  Act.  114 

National  Aeronautics  and  Space 
Administration 

RULES 

Acquisition  regulations: 
Contract  cost  pnnciples  and  procedures; 

independent  research  and  development; 

class  deviation  deleted.  24345 
Contractors  and  offerors  cemfication 

requirements;  non-slatutory,  14035 
FAR  supplement  (NFS),  rewnle.  4466 

Federal  regulatory  reform.  3464 
Miscellaneous  amendments,  14016 
Protests  to  agency,  1 1 107 
Duty  free  entry  of  space  articles,  6466 
Federal  Acquisiuon  Regulation  (FAR) 
Agency  procurement  protests,  270 
Buy  .Amencan  .Act;  construction  (Gnmberg 

decision),  12698 
Caribbean  Basin  and  designated  countries,  lists, 

267 
Canbbean  Basin  countries  end  products,  268 
Certification  requirements,  233 
Certified  cost  or  pricing  data  requirements, 

exception,  257 
Circular  90-45,  introduction,  224 

Correction,  6619,  10709 
Commercial  items,  special  simplified  acquisition 

procedures  application,  262 
Contractor  personnel  compensation,  269 
Contractors'  purchasing  systems  reviews,  12718 
Contracts,  fixed-pnce,  performance  incentives, 

12695 
Design-build  two-phase  construction  procedures, 

271 
Electronic  contracting,  12692 
Federal  compliance  with  nght-Io-know  laws  and 

pollution  prevention  requirements,  12696 
Foreign  selling  costs  allowability,  12703 
Freedom  of  Information  Act;  implementation, 

256 
General  .Accounting  Office  protests,  hourly  cap 

on  attorneys'  fees,  12718 
Gratuities,  12691 
Histoncally  black  colleges  and  universiiicv' 

minority  institutions,  collection  of  award 

data,  12702 
Humanitanan  or  peacekeeping  operations, 

simplified  acquisition  threshold,  256 
Immigration  and  .Nationality  Act  employment 

provision^;  contractor  compliance.  266 
Independent  research  and  development  bid  and 

proposal  costs  in  cooperative  arrangements, 

1 2704 
Indirect  cost  audits,  post  award,  limitation,  274 
Introduction,  12690 
Management  oversight  of  service  contracting, 

1269:< 


FEDERAL  REGISTER  INDEX.  January-June,   1997 


UMI 


National  Credit 


North  Amcnifan  Free  Trade  Agreement 

ImplemcnLation  Act;  implementation,  261 
Performance-based  payments,  12719 
Prix-uremcnl  integrity,  226 
Prompt  payment,  1 2705 
Small  entity  compliance  guide.  275,  12721 
Technical  corrections,  12720 
Year  2000  compliant  intormalion  technology 
prcxlucts  and  services  procurement; 
awareness  and  compliance,  27? 
PROPOSED  Rl  LES 
Federal  Acquisition  Regulation  iFAR) 
Attirmative  action  reform  m  Federal 
procurement,  25786 
Correction.  27214 
Contracting  by  negotiation- 
Competitive  range  determinations,  26640 
Phase  I  rewnte;  corrcclion.  27214 
Empowerment  contracting.  19200 
Government  property,  30186 
Liquidated  damages  and  commercial 

subcontracting  plans;  policy  clarification. 
17960 
Modular  contracting.  14  7s6 
Semi  annual  agenda,  22582 
Subcontract  consent.  19465 
Semi-annual  agenda.  22456 

NOTICES 

Agency  information  collection  activities 

Proposed  collection;  comment  request,  1474, 

8778,  18151,  24139.  2521.^.  2''281.  27787 
Submission  for  O.MB  review,  comment  request. 
3921.  8778,  331  H 
Environmental  statements;  availability,  etc.: 
Cassini  mission  to  Saturn  and  its  moons; 
implementation.  10879,  17216 
Federal  Acquisition  Regulation  iF,-\R): 
.Agency  intormalion  collection  activities — 
Proposed  collection,  comment  request,  2358, 
4261.  14404,  11^160,  17597,  18760, 
18761,  19206,  19312.  19313.  19464. 
25796.  26482.  33605.  33606 
Submission  for  OMB  review;  comment 
request,  1737.  3270.  4987,  15162, 
17598,  30573.  32083,  33846,  34442, 
34453.  34694 
Ordenng  procedures  for  199''  edition  through 
Government  Printing  Office.  1326^),  15072 
Inventions.  Govemmeni  owned,  availability  for 
licensing.  6013.  6562.  9212.  11224,  18656, 
27071.  27787.  27788 
Meetings: 

Advisory  Council,  3064,  23498 
Aeronautics  iind  Space  Transportation 

Technolocv  .Advisory  Council,  27788. 
28735 
Aerospace  Salety  Advisory  Panel.  1474 
Earth  Systems  Science  and  .Applications 

.Advisory  Committee.  3064 
International  Space  Station  Advisory 
Committee.  4552.  7072.  23278 
Life  and  Microgravity  Sciences  and 

Applications  Advisorv  Committee.  35'6. 
7072.  10880.  15203. 'l5730.  181^2.  191.^6. 
25671.  27072 
Minority  Business  Resource  Advisory 

Committee.  24510 
Shuttle  Mir  Rendezvous  and  Docking  Missions 

Task  Force.  1 8656 
Space  Science  Advisory  Committee.  997,  |474, 

■'922,  9455,  1317l',  14447 
Technology  and  Commercialization  Advisory 
Committee.  27788 
Patent  licenses,  non  exclusive,  exclusive,  or 
partially  exclusive 
AirFlow  Catalyst  Svstems,  Inc  ,  7072 


BioMetric  Systems.  30345 

Command  and  Control  Technologiev  Inc 

27072 
Digital  Manufactunng,  Inc  ,  14448 
DuPont  Advanced  Composites.  6013 
Electro- Tech  Systems,  Inc.  28897 
Esiee  Lauder  Co  .  601.^ 
Foerster  Instrumenus.  Inc..  15940 
FuMin  Svstems  Corp..  32383 
Global  Dynamics  International.  Inc..  9455 
Grand  Illusion  Living  Window.  Inc.,  I72I7 
HITCO  Technologies.  Inc  .  cl  al..  17217,  23801 
Horlon's  Onholic  Lab   In.     ^2583 
Houston  Advanced  Research  Center.  30345 
Howard  Industries.  Inc  .  13400,  32383 
Hypcnhcnr.ia  Technologies,  Inc..  28898 
Jensen.  Thomas,  el  al..  30345 
L'Gardc,  Inc..  16874 
Link  .Manufactunng.  Inc..  15730 
MICRO  CLEAN.  7073 
Micro  Control,  Inc.,  7073 
New  Mexico  Highlands  L'niversiiv.  1444^ 
PRAXAIR,  Inc  ,  32383 
Solar  Lniversal  Technologies,  Inc.,  28898 
Systems  Research  Group,  Inc..  8779 
TelecLm-Mek.  Inc  ,  30345 
TruView  Imaging  Co..  14448 
Lniversilv  of  Pittsburgh,  32383 
\  irginia  Power.  27072.  32384 

National  .Agricultural  Statistics 
Service 

.NOTICES 

Agency  inlormaiion  Lolie^iion  activities: 

Propcised  collection,  comment  request.  1309. 
1*11.  4833.  5384,  12155,  14390,  23754. 
26470,  ,^0839 

.National  .Archives  and  Records 
.Administration 

See  National  Histoncal  Publications  and  Records 
Commission 

RULES 

Public  availability  and  jsc 

Reprcxluclion  services:  fee  schedule.  32203 
Restrictions  on  use  of  records — 

LSl.A  matenals.  prepared  for  dissemination 
abroad,  in  cusiodv.  domestic  distribution. 
31724 

PROPOSED  Rl  LES 

Public  availability  and  use: 

Reproduction  services,  tee  schedule.  15137 

Correction,  15867 
Restrictions  on  u.se  of  records — 

LSIA  matenals.  pa'pared  for  dissemination 
abroad,  in  cusitxiv.  domestic  distnbution. 
4669 
Semi  annual  agenda,  22464 

NOTICES 

.Agency  intormation  collection  activities 
Prciposed  collection,  comment  request,  3718 
Submission  for  O.MB  review,  comment  request. 
KX)8<i.  15204 
Agency  records  schedules,  availability.  1475. 
4814.  8276,  10593.  13723,  17217,  19136, 
24668.  28735,  30345.  31 190.  32384.  35235 
Meetings 

National  Industnal  .Secuniv  Program  Policv 

.Advisory  Committee.  102'J3 
Presidential  Libranes  Advisorv  Committee. 
16874 
Nixon  lYesidential  hisioraal  malenais  Irom  V^hitc 
House  central  files,  opening  ot  maienaK, 
7073 


National  Bankruptcy  Kcvievv 
Commission 

NOTICES 

Meetings,  1342.  5655.  14949.  23801.  30623 

National  Capital  Planning 
Commission 

NO  IKES 

Environmental  statements;  availability,  etc.: 
Washington  DC,  convention  center; 
construction  and  operation.  7279 

National  Commission  on  Libraries 
and  Information  .Science 

NOTICES 

Meeimev  Sunshine  Act.  IHSP 

National  Communications  System 

NOTICES 

Agency  infotmalion  collection  activities: 

Proposed  collection;  comment  request.  19137 
Federal  telecommunications  standards: 
Telecommunications— 

Project  25  radio  equipment.  5655.  23498 
Meetings: 
National  Secunty  Telecommunications  Advisorv 

Committee.  6812,  10293 
Telecommunications  Service  Pnontv  System 
Oversight  Committee.  5058 

National  Council  on  Disability 

NOTICES 

Meetings    Sunshine  Act,  6';6'    229^2.  '2664 

National  Counterintelligence  Center 
noticf:s 

Pn^acy  Act: 
Systems  of  records,  8995 

National  Credit  I'nion  Administration 
RILES 

Credit  unions: 

Corporate  credit  unions,  12929 
Investment  and  deposit  activities.  32989 
Organization  and  operations — 

Membership  fields  restructunng,  permission; 
interpretive  ruling  and  polkv  siaiement, 
wiifidrawn.  5315 
Freedom  ot  Information  .Act,  implementation. 

M  ■^^ 
Organizaiion.  Icnctions,  a.nd  auihontv  dclecalions. 
Asset  Management  and  AssisiarKe  Center   8155 

PROPOSED  RM.E.S 

Credit  unions 

Credit  union  scrvuc  organizations.  11779. 

19702 
Federal  credit  unions  bylaws  and  Federal  .rcdii 
union  standard  bylavt  amendments. 
revision.  1  1778.  19702 
Interpretive  rulings  and  poluv  suifnients. 
revision.  1 17~'> 
Nonpublic  records  production  and  agerkv 

employees  testimony  in  legal  prcveedings, 
!  v)g4! 

Scmi  annual  agenda    22"'04 
NOTICES 

.Agencv  intormation  ^olkMion  asiiMiics 

Propiised  >ollc;.tion.  Lommeni  request.  "'0~4 
Submission  lor  O.MB  review,  comment  request. 
9455 
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National  Credit 


Meetings.  Sunshine  Act.  .•«^;2.  5058,  9213.  10086. 
10880.  11225.  18152.  18818.  22973.  24976. 
2^0^2.  28519.  31464 
Pn\.icv  Act 

Sv>tem>  of  records.  '2 '85 

National  Drug  Control  Policy  Office 

NOTICES 

Anzona  Proposition  2(X)  and  California 

Proposition  215,  dangerous  drug-,  availability; 
Administration  resptmse,  616-i 

High  miensits  drug  iraincicing  areas  designations; 

hsi.  6166 

National  Education  Goals  Panel 

NOTICES 

Meetings.  4082 

National  Foundation  on  the  Arts  and 
the  Humanities 

PROPOSED  RULES 

Scnii  annual  agenda 

Institute  of  .Museum  and  Librar.  Services. 

22470 
National  Endowment  tor  the  Ar.?>,  22472 
National  Endowment  for  the  Humanities,  22474 

NOTICES 

Agencv  information  collection  activities: 

Proposed  collection,  comment  request.  11225, 

15730.  24510,  ■'2830 
Submission  for  OMB  review,  comment  request, 

2690,  ^253,  ^2=^4   5489,  10293,  24511. 

28*;^ 
Ciraiio  and  cixiperMive  ajreements;  availability, 
etc 
Cultural  star  cities  program,  '238B 
Meetings 

.^rts  and  Artifacts  lndcm.ni!>  Panel  Advisory 

Committee.  I  8152 
Art^  National  Council,  2451  I 
Combined  Arts  Advisor.  Panel.  1781.  29157. 

29158.  31849.  34715 
Ecllowships  Advisory  Panel,  13898 
Humanities  National  Council,  11225 
Humanities  Panel.  3922.  8043,  15540,  22973, 

;9"4\  _'2124 
Inlcmationai  Exhibitions  Federal  Advisory 

Committee.  5254 
1  eadership  Initiatives  Advisory  Panel,  8043, 

1  5XVS 
Partnership  AJvi-or^  Panel.  18657 
Prevideni  s  Cirr.mitlee  on  Arts  and  Humanities, 

^21',  20220 
Pu*^iic  Partnership  Advisory  Panel,  13723 
Meetings,  Sunshine  Act,  3312.  19357 
Orcjniiation.  functions,  and  authority  delegations: 
Institute  of  .Vluseum  and  Library  Services;  name 
change  from  Institute  of  Museum  Services. 
5254' 

National  (iambling  Impact  Studv 
commission 

NOTK  KS 

Mcctin^v  '2386.  ■»3444 

National  Highwav   I  raffic  Safety 
Administration 

RULES 

Civil  moneiar)  penalties;  inflation  adjustment, 

5167 
Fuel  economy  standards: 

Light  trucks;  1999  model  year,  15859 
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Passenger  automobiles;  exemption.  PI 00 
Insurer  reporting  requirements; 

Insurers  required  to  file  reports;  list,  33754 
Motor  vehicle  content  labeling;  passenger  cars  and 
other  light  vehicles;  domestic  and  foreign 
content  information,  33756 
Motor  vehicle  safety  standards: 

Brake  hoses;  whip  resistance  test  conditions; 

petition  denied,  19523 
Controls  and  displays,  accessibility  and 

visibility;  Federal  regulatory  reform,  32538 
Hydraulic  brake  systems — 

Brake  warming;  CFR  correction.  35107 
Lamps,  reflective  devices,  and  associated 
equipment — 
Front  and  rear  fog  lamps;  performance  and 

installation,  8883 
Headlamps;  visuaL'optical  aiming.  10710 
Motorcycle  headlamps;  new  photometric 
requirements;  petition  denied,  31008 
Retroreflective  sheeting  or  reflen  reflectors 

for  rear  of  truck  tractors,  16709 
Sealing;  deflection  test  for  replaceable  light 
sources;  CFR  correction,  31367 
Occupant  crash  protection — 
Air  udg  depowenng,  12960 
Air  bag  depowenng;  anthropomorphic  test 
dummy  neck  flexion,  extension,  and 
tension  measuring  requirements.  2751 1 
Air  bag  depowenng;  delay  prevention.  26425 
Child  restraint  systems;  air  bag  warning  label 
on  rcar-facing  child  seats;  modification, 
18723,30464 
Head  impact  protection.  16718 
Safety  belt  fit  improvement;  Type  2  safety 
bells  for  adjustable  seats  in  automobiles 
with  gross  weight  of  10.000  pounds  or 
less,  1401 
Smart  air  bags,  vehicles  without;  warning 
labels,  manual  cutoff  devices,  etc.; 
reduction  of  dangerous  impacts  on 
children,  31,798 
Tlieft  protection;  automatic  transmission  park 
position  test  procedure.  2977 
Motor  vehicle  theft  prevention  standard: 
High  theft  lines  for  1997  model  year;  listing, 
1690 
Pilots  Records  Improvement  Act  of  1 996; 
implementation: 
National  Dnver  Register  information. 

procedures  for  pilots  to  request  and  air 
earners  to  receive,  27193 
State  highway  safety  programs,  uniform 
procedures,  34397 

PROPOSED  RULES 

Alternative  fuel  vehicles  manufacturing  incentives: 
Dual  fueled  electric  passenger  automobiles; 
minimum  dnving  range  requirement,  375 
Consumer  information: 

Motor  vehicle  safety;  rollover  prevention,  27578 
Insurer  reporting  requirements: 

Motor  vehicle  theft  loss  experiences  report 
filing,  list,  8206 
Correction,  14738 
Motor  vehicle  safety  standards: 
Accelerator  control  systems;  Federal  regulatory 
review;  withdrawn,  technical  workshop, 
10514,  13583 
Child  restraint  systems  — 
Tetficr  anchorages  and  anchorage  system. 
7858 
Compressed  natural  gas  fuel  containers,  29323 
Golf  carts  and  other  small  lightweight  vehicles; 
classification  as  low-speed  vehicles,  1077. 
10516 


Lamps,  reflective  devices,  and  associated 
equipment — 
Cruise  control  mode  extenor  lamp  indicator; 

petition  denied.  4228 
Vehicle  turn  signals,  programmabie  signaling 

requirement,  petition  denied,  16131 
Whne  reflex  reflectors  on  truck  tractors  and 
trailers;  mounting  requirements.  26466 
Metric  conversion,  weights  and  measures 

system,  19253 
Occupant  crash  protection — 
Air  bag  depowenng.  807 
Air  bag-equipped  vehicles,  testing:  use  of 
unbelted  dummies  moraianum.  8917, 
15453 
Occupant  protection  standard  and  smart  air 
bags;  technical  workshop,  2996 
Roof  crush  resistance  test  procedures,  highly 
sloped  or  raised  roofs,  suitability.  8906 
Tnangular  warning  devices,  withdrawn.  32562 
Windshields — 

Wiping  and  washing  s\  stems;  defrosting  and 
defogging  s\ stems,  withdrawn.  32559 
Motor  vehicle  theft  prevention  standard. 

Passenger  motor  vehicle  theft  data  (1995  CY). 
''987 

NOTICES 

.Agency  information  collection  activities: 

Proposed  collection,  comment  request.  5066. 
7494.  14966 
Child  safety  seats,  purchase  and  distnbution. 

agreement  between  General  Motors  and  DOT; 
qualification  certification  cntena.  11513 
Fuel  economy  program,  automotive;  annual  report 

to  Congress,  30656 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Air  bag  safety  campaign  projects  and  safety 

belt  and  safety  seat  use.  7495.  17662 
Alcohol-impaired  dnving  prevention  projects; 

demonstration  and  evaluation.  7819 
Safe  communities  concept  for  traffic  safety 
initiatives,  demonstration  and  evaluation. 
6603,  20240 
Insurance  cost  information  bfxiklet,  availability, 

1060^,  14183 
Insurer  reporting  requirements 
Theft  and  recovery  of  vehicles,  theft  deterrence 
assistance  and  premium  reduction  plans. 
32676 
Meetings: 

Motor  Vehicle  Safety  Research  Advisory 

Commiltee.  14499.  15744 
Research  and  developmcni  programs,  10614, 

29185.  33151 
Safely  performance  standards  - 

Research  and  development  pr(igrams,  2X753 
Research  and  satetv  assurance  programs. 
6608 
Motor  vehicle  defect  proceedings,  petitions,  etc.: 

Mitchem.  .Adrienne,  et  al,,  3077 
Motor  vehicle  safety  standards: 

National  Academy  of  Sciences  study;  consumer 

automotive  safety  informalion.  27648 
Nonconforming  vehicles 

Importation  eligibility,  delerminalions,  1  143- 
1  145,  1485.  1803.  I8(U.  3940.  5067. 
6609-6615.  10614.  14499.  14500.  15968, 
16640,  16888,  18384.  19165.  19166. 
19167,  19649.  26348.  27290.  28530, 
28753.  30371 
Motor  vehicle  safctv  standards,  exemption 
petitions,  etc 
Accunde  Corp,.  10617.  34492 
Capacity  of  Texas.  Inc.,  101 10 
Champagne  Imports,  Inc.,  14501 
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Cooper  Tire  &  Rubber  Co.,  19651 
Cosco.  Inc.,  17281 
Fleetwood  Enterpnses,  Inc.,  32676 
General  .Motors  Corp..  10618.  12269,  15969 
Hella  K.G.,  Hueck  &  Co..  19168 
J.K.  Motors.  4829 
LPC  of  New  York.  Inc  .  18385 
Michehn  North  Amenca.  Inc  .  10620 
Philips  Lighting  Co.  L'SA.  5879 
Motor  vehicle  theft  prevention  standards, 
exemption  petitions,  etc 
General  Motors  Corp.,  20058.  20240 
Reports  and  guidance  documents,  availability,  etc.: 
.Auto  theft  and  recovery,  report  to  Congress. 

34494 
Vehicle  size  and  safety;  relationship  of  vehicle 
weight  to  fatality  and  injury;  passenger  cars 
and  light  trucks,  comment  request,  34491 
Research  and  development  programs,  public 
meetings,  7293 

National  Historical  Publications  and 
Records  Commission 

NOTICES 

Strategic  plan;  comment  request,  12857 

National  Indian  Gaming  Commission 

PROPOSED  RULES 

Semi-annual  agenda,  22""  10 
NOTICES 

Annual  fees  payable  by  Class  II  gaming 

operations,  fee  rates,  8779 
Indian  Gaming  Regulatory  Act 
Class  111  tnbal  earning  ordinances,  approval, 
23802 

National  Institute  for  Literacy 

RULES 

Literacy  Leader  Fellowship  Program.  34378 
PROPOSED  RULES 

Literacy  leadership  fellowship  program.  24860 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request.  1475. 

9213.  10593.  18818,  27789 
Submission  for  0MB  review,  commeni  request, 
17218 
Grants  and  cooperative  agreements,  availability, 
etc 
Literacy  information  and  communication 
system:  regional  technology  hub  proieci, 
29743 
Literacy  Leader  Fellowship  Program.  34382 
Meetings: 

Advisory  Board.  4082,  28068 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agrecmenLs,  availahilitv, 
etc 
Deschutes  County,  OR.  community  luslice 

project.  26822 
Institution  mission  chanac  project,  management. 

4081 
Internal  classification  systems  project.  Jcsitn. 
development,  and  implementation,  40SO 
Women  offenders,  intcrmcdiaie  sanctions. 
training  and  technical  assistance  program 
tor  selected  kxal  lunsdiclions.  10586 
Meetings 

Advi'.orv  Board.  5654,  3KH44 


National  Institute  of  Justice 

NOTICES 

Grants  and  coopcrat:\e  agreements,  availability. 
etc 
Arrestee  drug  abuse  moniionns  program  sues. 

1  4704 
Investigator-initiated  research.  16873 
Sentencing  reform  and  their  effects  on 

corrections:  research  and  evaluauon.  32825 
Tnbal  strategies  against  violence  initiative 
evaluation.  15538 

National  Institute  of  Standards  and 
Technology 

RULES 

Fastener  Quality  .Act.  implementation  date 
extended.  19041 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  comment  request.  1C»92. 
1093.  4519.  15156,  15464 
Blood  banking  and  transfusion  sen.  ices  standards; 

comment  request,  5801 
Committees,  establishment,  renewal,  temimaiion, 
etc 
Amencaii  Lumber  Sundard  Committee,  6761 
Grants  and  cooperative  agreements,  availabilitv. 


M-«6 


.■\dvanced  technology  program. 
Fire  research  program.  3497 
Information  processing  standards.  Federal 
Advanced  encryption  standard,  algonthm 

evaluation  criteria,  93 
Cryptographic  entity  authentication  mechanisms; 

public  key,  7215 
Database  language  SQL,  etc  ,  validauon  sernces 

terminated,  16788 
Digital  signature  standard,  26293 
Public-key  ba.sed  cryptographic  key  agrcemeni 
and  exchange,  26294 
Inventions.  Government  owned,  availability  for 
licensing,  38^2,  4033.  6'"6I,  13365,  25173, 
33831 
Meetings 

.Advanced  Te^hnologv  \  isitine  Committee. 

7752.  25  P3 
Assessment  of  staie-of  knowledge  of  possible 
sulfur  hexatluonde  replacement  gases 
propenies.  28448 
Computer  System  Security  and  Pruacy 

Advisory  Board.  11415.  ;6'"~S 
Cooperative  research  and  development 
consortium-  - 
Machine  tool  performance  models  and 

machine  data  repository,  27239 
Zone  fire  modeling.  27584 
Fastener  Quality  Act:  statistical  process  control; 

industry  views.  21  34 
.Malcolm  Baldnge  National  Quality  Awards- 
Board  of  Overseers.  10825 
Panel  of  Judges.  10825,  28449 
National  Fire  Codes 

Technical  committee  repi^ms,  34691 
Patent  lii.cnscs,  non  excluvive,  exclusive,  or 
partially  exclusive 
Kin-Tek  Laboratories.  Inc..  34228 
Vident,  8428 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities 

Proposed  collection;  commeni  request.  1463. 
3705.  4776.  14687.  16168.  17625.  20012. 
24492.  24493  I 


SLibmssion  for  OMB  review,  comment  request. 
1121.  4068.  5638.  12056,  12657,  14157. 
14158.  14926,  16169.  17626.  19121, 
20013,  26808,28057,  30871 
Committees,  establishment,  renewal,  termmatjon. 

Center  tor  Inherited  Disease  Research  A.^css 

Review  Committee,  18640 
.Minority  Health  Research  .^dvisorv  Committee, 

1 8640 
National  Cancer  Insuiutc  Director  ^  Consumer 
Liaison  Group,  308^2 
Gra,nis  and  cooperatiye  agrccment.s.  availability, 
etc 
Active  transglutaminase  1  enzyme.  deNclopmcn; 

and  commercialization.  1265" 
Anuflammins  patent  ponfolio.  deveiopmcn!  atiJ 

commercialization.  1122 
Anti-virals  microbial  screen  development. 

targeting  PKR  or  inhibitors  of  PKR,  15';29 
Data  mining,  data  warehousing,  and 

visualization  techniques  to  commercial 
products,  research  and  development.  P626 
Human  genome  research,  iow-cost,  high 

accuracy  DNA  sequencing  technologies. 
32621 
Infectious  agents.  diagnostK  svstem  tor 

idenufying.  28^19 
Informatics  and  technology  deveiopmcnt.  3298 
MinocyclirK  use  in  treatment  of  osteoporosis. 

phase  II  clinical  tnal.  17627 
National  Institute  on  Aging — 

Nitroxide  compounds  effect  on  disease^ 
relating  to  su-csses  of  aging. 
investigation  by  pharmaceuucal 
company.  10063 
.Novel  progesterone  antagonisis  and 

pharmaceutical  comptisitions.  development. 
etc  .  6"88 
Prcmalignant  lesion  and  cancer  diagnosis  and 
prognosis,  monoclonal  antibodies  panel 
development  to  tumor  specific  growth 
factor.  2169 
Spatjal  and  temporal  control  of  gene  fxprevMon 
using  heat  shock  protein  promoter, 
technologies  and  applications.  1 1 23 
Tat  peptide  analogs,  soluble,  for  inhibition  of 
Hl\  transcription  and  viral  replication. 
scientific  and  commerciji  development. 
8745 
Testosterone  bucyciate.  development, 

evaluation,  commercialization,  28720 
Inventions.  Government  owned,  availability  for 
licensing,  1 1 24,  3298.  3299.  4069.  6789, 
8252,  26809,  31835 
Meetings: 

Advisory  Committee  to  Director.  27265 
AIDS  Research  Office  Advisory  Council.  8746 
Alternative  Medicine  Program  .Advison 

Council,  3705 
Beyond  Hunt  Valley,  research  on  women's 

health  for  21  si  century.  8033.  17629 
Blood  Safely  and  Availability  Advisory 

Committee.  9441.  13660 
Breast  cancer  screening  for  women  ages  40- 
49.  consensus  development  conference, 
1892 
Coordination  ot  R,ire  Distast-v  Research 

Advisory  Group.  24493 
Cystic  fibrosis,  genetic  testing,  consensus 

development  conterence.  16170 
Fogany  International  Center  Advisor.  Board. 

1892.  20191 
Genetic  Testing  Task  horce.  4539 
Hepatitis  C  management  consensus  development 
conference   4'"'" 
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Humar.  Gonomo  Research  National  Advisory 

Council.  23253 
Inslilulional  -Vnimal  Care  and  Use  Committees; 

role  of  member^.  /OH""!.  .US04 
National  Ad\l^o^,  Denuil  Rcseari.'h  Council. 

1126 
National  Cancer  Institute,  1  126.  4071.  4072. 

5639,  5992.  7245.  7246.  8254.  8746.  9441, 

10063.  18640,  1S64!.  19122.  19344. 

23254,  24':>62,  2*^636.  2681 1.  29365. 

30605,  31121,  31122.  31615,  31836. 

32625.  3M28,  33429.  3^664.  3'665,  34761 
National  Center  for  Human  Genome  Research, 

3706 
Nauonai  Center  for  Research  Resources.  1339, 

3049.  11215.  13890.  ^891.  15716.  16170. 

26550.  30605.  340^1 
Nauonai  Eye  Insutute,  4^"^.  20191.  23254, 

28722.  31615 

National  Heart,  Lung,  and  BUxxl  Institute.  1126. 

1127.  1893,  3049,  40"2,  4''^^.  5239.  5240. 

8030.  8^47,  12658,  13660,  16171,  19345. 

20191,  20192.  23254,  24494,  24962. 

25637,  28058,  28722,  30605,  32625.  34762 
National  Human  Genome  Research  Institute, 

''246,  10868.  31  122 
National  Institute  of  .MIergv  and  Infect;ous 

Diseases.  1125,  21''!,  3051,  5240,  5640. 

5993.  11215,  11216.  13891,  14159,  14927, 

15718,  19346,  23255,  24496,  26320. 

26321,  26550,  28"'23,  29365,  30606 
National  Institute  of  Arthritis  and 

Musculoskeieul  and  Slcin  Disea,ses.  1128, 

1894,  5640.  ■'''92,  82M   944!,  12658. 

24127,  26811,  3060*^    V4'4   31435.  34763 
National  Institute  of  Child  Health  and  Human 

Development.  1125.  5639.  5640.  8031, 

8255,  10869,  13160,  14158,  15718,  15719. 

n628.  18642.  19123.  19345,  23255. 

2449'',  24%3,  28060,  .'0fe07.  32626.  ^"763 
National  Institute  of  Dental  Research.  1894. 

4778.  8748.  13159.  16863.  27616,  31123, 

33666.  340"! 
National  Institute  of  Diabetes  and  Digestive  and 

Kidne>  Discai^s.  996,  '050.  6552,  8749. 

108^0,  12659,  13160,  !'^''19,  16171, 

18641.  24126,  24497  26812,  28058. 

28723,  28724,  30606,  31616,  33429.  35215 
National  Institute  of  Environmental  Health 

Sciences,  3050.  4778.  5240.  6551.  6552. 
10868,  10869,  15717.  15718.  16595. 
24496,  25637,  29145,  31435 

National  Institute  of  General  Medical  Sciences, 
5835,  6551,  8031,  8032.  8254.  8255,  8749, 
11215,  12658,  12659.  16172.  18641, 
23255,  2SO'i9    :*0606,  30607.  31 123. 
31434.  :<1435.  --2^60 

Nauonai  Institute  of  Mcnta;  Health.  1464.  1466. 
4778.  5640.  5994.  7246.  7792.  8032,  8033, 
9441,  10869.  1 1901,  12659,  13159,  I3I60, 
15716,  15717.  15718.  15719.  18641. 

18642.  19123.  19346,  23256.  24494, 
26321.  26551.  31122,  31433,  32359, 
32626,  15215 

Satiuna!  lns!i!uie  of  Neurological  Disorders  and 

-Stroke.  112^.  2172.  4780.  5240.  5639. 

5994.  7247.  8031.  8032.  13159.  15719, 

17628,  17629,  20192.  28058.  31616,  33429 
Nauonai  Institute  of  Nursing  Research.  3049, 

1^06.  20192,  23256.  28723,  31435 
Nauonai  Insliluic  on  Aging.  1894.  4072,  7247, 

12660,  15717.  15718.  16171.  16172. 

16594.  24126.  28059.  28060.  31616 
Nauonai  Insiuute  on  Alcohol  Abuse  and 

Alcoholism.  1465,  4779.  7247,  8031.  8748. 

21468,  24496.  25637.  33429,  33666 


National  Institute  on  Deafness  and  Other 

Communicauon  Disorders,  305 1 .  4779, 

5240,  7247,  8254.  8255.  10869,  11217, 

14688,  14927,  15719,  18642,  25637. 

28059.  30607.  31616.  34071 
National  Institute  on  Drug  Abuse.  1465,  2170, 

2171,  4779,  8255.  12660.  16171.  27265, 

31433 
National  Institutes  of  General  Medical  Sciences. 

32626 
National  Library  of  Medicine,  2172.  3706. 

6790.  13161.  15720.  16172,  16595.  19123,   1 

19347.25638,29365.31617  | 

Peer  Review  Oversight  Group.  5836.  1 8643 
Presidents  Cancer  Panel.  1893.  13161.  19124, 

33430 
Prevent  HIV  risk  behaviors  intervenuons; 

consensus  development  conference.  3707 
Recombinant  DNA  Advisory  Committee.  7108. 

28154 
Research  Grants  Division  Advisory  Committee, 

13892 
Research  Grants  Division  initial  review,  groups. 

20193 
Research  Grants  Division  special  emphasis 

panels.  1128.  1129.  2172,  3299.  40^3. 

4780,  5241,  5641.  6790.  7248,  8256. 

10064,  10870.  12660,  13161.  14159, 

15720,  16173.  16595,  18643.  18644. 

19347,  20193,  23256.  24127,  24963. 

26551,  26812,  28061.  30607.  31436. 

31836,  32360,  32626.  33430.  34504.  34763 
Scientific  Counselors  Board,  1 4688 
ScienUfic  Counselors  Boards  chairpersons,  9442 
Strategic  plan  update;  request  for  input,  4781 
Warren  Grant  Magnuson  Clinical  Center  Board 

of  Governors.  3051.  5642,  27617,  33430 
Women's  Health  Research  Office,  14689,  17629 
National  InsUtute  of  Menial  Health 

Mental  disorders  prevention  research,  public 

tesumony  requests.  19124 
Organization,  functions,  and  authoniy  delegations 

Nauonai  Institute  of  Dental  Research.  18355 
Patent  licenses;  non-exclusive,  exclusive,  or 
parually  exclusive: 
Auragen,  IncVGeniva,  Inc.,  5836 
Bio-Nucleonics,  Inc.,  28722 
Callisto  PharmaceuUcals,  Inc.,  17630 
EntreMed,  Inc..  28721 
Genetics  Institute.  Inc..  13162 
Hawaii  Biotechnology  Group.  Inc..  5836 
NeoPharm.  Inc.  of  Delaware,  11217 
NeuroLogic,  Inc..  6791 
ONYX.  Inc..  13660 
Serono  Laboratones,  Inc.,  23257 
Pnvacy  Act. 

Systems  of  records,  16596 
Recombinant  DNA  molecules  research. 
Acuons  under  guidelines,  4782 
Proposed,  7108 

National  labor  Relations  Board 

Rl  LL.S 
Organizauonal  structure: 

Associate  chief  judge  in  San  Francisco.  CA; 
utle  correcuon.  1668 
Procedural  rules: 
Compliance  proceedings;  regional  directors 
given  authoniy  to  issue  compliance 
specificauons.  %85 
Misconduct  by  attorneys  or  party  representauves 

before  agency;  correction,  1361 
Subpoenas,  issuaiKC  and  service,  9930 
Supplemental  standards  of  ethical  conduci.  644<i 

PROPOSED  RL'LES 

Semi-annual  agenda.  22716 


NOTICES 

Meeungs;  Sunshine  Act.  277H9 
Senior  Executive  Service 

Perfomiance  Review  Boards:  membership. 

25214 

National  Oceanic  and  .\tmospheric 
Administration 

RLLES 

\\d  to  t"isheries: 

Capital  ConsUTJCtion  Fund — 

Fishing  vessel  capital  consUuction  fund 
program,  safety-related  projects.  330 
Endangered  and  threatened  species 
Coho  salmon — 

Cenu-al  California  coast;  correction.  1296 
Southern  Oregoa  northern  California  coast. 
24588 
Sea  turtle  conservation,  shnmp  u-awling 
requirements — 
Tunle  excluder  devices.  7947 
Environmental  data  and  mformauon  and  products. 

fee  schedule,  24«12 
Fishery  conser\'ation  and  management: 

Alaska,  fisheries  of  Exclusive  Economic  Zone — 
Alaska  scallop.  2043 
.Meutian  Islands  shortraker  and  rougheye 

rockfish.  20129 
Atka  mackerel.  5781.  9718.  13352 
Benng  Sea  and  AleuUan  Islands  groundfish. 

2445.  7168,  8407.  13839,  31369 
Deep-water  species  caught  by  vessels  using 

u-awl  gear,  13352 
Federal  regulatory  reform;  technical 

amendment,  15127 
Fishing  mp  definiuon,  35109 
Flatfish,  7948 
Greenland  turbol.  26992 
Gulf  of  Alaska  groundfish,  8179,  1 1 109, 

18725 
Halibut.  7947 

High  seas  salmon.  19686.  26428 
Nearshore  pelagic  shelf  rockfish.  32049 
Pacific  cod.  10222.  11770.  11771,  19062, 

22896,  24058,  26854.  30287 
Pacific  halibut  and  red  king  crab.  31367 
Pacific  halibut  and  sablefish,  26246 
Pacific  Ocean  perch,  9718.  14652,  17568, 

19061 
Pollock,  4192,  5781,  6132.  8188,  8406,  8883, 
9379   9994,  10752,  13351,  14352. 
16112,  31010,  32048.  32049 
Recordkeeping  and  reporting  requiremenLs. 

revisions,  17753,  26-^49 
Rock  sole  fiathcad  sole,  etc  .  10479.  18542 
Sablefish.  13351 
Scallop,  4192.  8406.  8638.  17749,  19659. 

34182 
Seabird  bycaich  reduction  in  hook-and  line 

groundfish  fisheries.  23176 
Shallow-water  species  caught  by  vessels 

using  travkl  gear,  251  38 
Shortraker  rougheye  rockfish,  16736,  18167, 

19394,  26429.  30287 
Technical  amendment,  correcuon  and 

clarification,  2043 
Yellowfin  sole,  14651,  16112,  24058,  26429, 
27210,  3.V375 
American  lobster,  9993 
Atlantic  shark,  16648,  16656,  26428.  27703 
Atlantic  swordfish,  LV'SO.  .'0775 

Dnfi  gilinet  emergency  closure.  26427 
AllanlK  luiid  fishery.  '490 
Caribbean.  Gulf,  and  South  AllanUc  fisheries-  — 
Atlantic  group  king  and  Spanish  mackerel, 

23671 
Gulf  kme  mackerel.  6H9.  1402 
(iult  ot  Mexico  reef  fish,  n9X',  146sl 
Kin>:  mj.kerel.  'H(lK,  9718 
South  Atlantic  shrimp.  18536 
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Fishery  negotiation  panels;  establishment  and 

operation  procedures. 
Gulf  of  Mexico  and  South  Atlantic  spiny  lobster 

Control  date  rescinded,  14352 
Magnuson  Act  provisions.  27182 
Fishery  negotiation  panels,  establishment  and 

operation  procedures.  23667 
Technical  amendment  and  correction,  34396 
Northeastern  United  States  fishencs— 
Amencan  lobster.  10"47 
Atlantic  biuefish.  13298 
Atlantic  mackerel,  squid  and  hutterfish. 

10478.  28638 
Atlantic  sea  scallop.  1403.  1829 
Atlantic  surf  clam  and  ocean  quahoe.  4021 
Black  sea  bass.  25138 
Northeast  muitispecies.  2619.  8404.  9377. 

10747,  15381,  15425 
Scup  fishcrv.  12105.  34016 
Squid  and  butterfish.  8636 
Summer  flounder.  10473.  11108.  11953, 

13733 
Summer  flounder,  eic  .  279^8 
Technical  amendments.  14644,  18300 
West  Coast  States  and  Western  Pacific 
fisheries — 
Chinook  salmon.  25872 
Northern  anchovy.  19042.  20066 
Ocean  salmon.  19937.  24355.  28108 
Pacific  Coast  groundfish.  700.  3335.  24«45. 

27519.  29676.  32543.  34670 
Pacific  whitmg.  30776 
West  Coast  salmon.  32048 
Western  Pacific  botiomfish.  8637 
Western  Pacific  crustacean.  27523,  28376, 
33761 
Fishery  management  plans,  implementation  and 
amendments  pursuant  to  .Magnuson-Stevens 
Fishery  Conservation  and  Management  Act; 
policy  statement.  8178 
International  t^shcnes  regulations 

.'\ntarctic  .Manne  Living  Resources  Convention 
Act  of  1984,  conservation  and  management 
measures.  33039 
Marine  mammals 
Commercial  fishing  authon^aiions- - 

Fisheries  categorized  according  to  frequency 
of  incidental  takes,  list.  33 
Endangered  fish  or  wildlife  — 

North  Atlantic  right  whale  avoidance 

measures.  f)729.  ''947 
North  .Atlantic  nghl  whale  protection.  16108 
Stellcr  sea  lions,  listing  sutus  change.  24345 
Subsistence  laking    - 

Northern  fur  seals,  harvest  estimates.  33374 
Ocean  and  coastal  resource  management 

Coastal  jione  management  program  and  national 
estuanne  research  reserve  system,  statutory 
amendments.  12539 
.Marine  sanctuaries  — 

Flonda  Keys  National  Marine  Sanctuary. 

4578.  32154 
Gulf  of  the  Faralloncs  .National  Marine 
Sanctuar. .  name  change  from  Point 
Reyes.  Farallon  Islands  National  Manne 
Sanctuary,  3788 
Hawaiian  Islands  Humpback  Whale  .National 
Manne  Sancturary.  HI.  14799 
Pacific  Halibut  Commission.  International 
Pacific  halibut  fishencs - 
Cjich  sharing  plans.  I27S9 
Tuna.  .Ailanii.  bluefin  fishenes.  331,  8634,  9376. 

27518.  ^(1741.  ^2697.  34415,  35107 
PROPOSFI)  Kl  LKS 
hiidangerod  and  threatened  species: 
Alianiic  green  and  hawksbill  turtles — 
CnliLal  hahii.it  dcMi;naiion,  fi'JU 


I       Snake  River  spnng  summer  chinook  salmon, 
cnlical  habitat  designauon.  22903 
Fishery  consep<ation  and  management. 
I       Alaska,  fishenes  of  Exclusive  Economic  Zone- 

At-sea  scale  certification  program.  32564 
!  Benng  Sea  and  .Meutian  Islands  groundfish. 

85.  2719.  10016.  15151.  308*35.  34429 
Gulf  of  Alaska  groundfish.  724.  10016. 

15151 
Ice  and  slime  standard  allowances  for 

unwashed  Pacific  halibut  and  sabiefish, 
32734 
License  limitation  and  communilv 

development  quota  programs.  32579 
Pacific  halibut  and  sabiefish.  7993 
Atlantic  coastal  fishenes,  6935.  7994,  10020 
Atlantic  highly  migratory  species  fishenes — 

Atlantic  bluefin  tuna.  9726,  19296 
Atlantic  shark.  724,  1705,  18^2.  4239.  8679. 

10821 
Atlantic  swordfish.  1705,  8672.  10821 
Atlanuc  tuna.  1 1410 

Caribbean.  Gulf  and  South  Atlantic  fishenes — 
Gulf  of  Mexico  and  South  .Atlantic  coastal 
migratory  pelagic  resources.  19733. 
22995.  25158.  33800 
Gulf  of  Mexico  Fishcr>  .Management 

Council,  heanngs.  P^^b 
Gulf  of  Mexico  shnmp.  232  I  ! 
Snapper  grouper  and  black  sea  bass.  19732 
South  .Atlantic  Fishery  .Management  Council. 

heanngs.  384.  2999.  32072 
South  .Atlantic  shnmp,  720 
Highly  migratory  species  advisory  panels 
establishment,  combination  ot  .Atlantic 
shark,  swordfish.  and  tunas  fishery 
management  plans.  16132 
Magnuson  Aa  Provisions.  1306.  13360.  19723. 
19985 
Essential  fish  habitat,  meeungs.  23744, 

3207  1,  .?2"34 
Expenmcntal  fishing  perm:!  applications, 

30835 
Meclings.  27214 
Northeastern  Lnitcd  States  fishenes — 
Atlantic  biuefish.  29098 
Expenmcntal  fishing  permit  applications. 

19985.  30835 
Mid-Atlantic  Fisherv  Management  Council, 
hearings.  7991.  11411,  ]^lNy  14103, 
143SS" 
New  F.ngland  Fisherv  Managcmeni  Council. 

heanngs,  "^991 
New  England  Fishery  Management  Council. 
meetings.  14;4,  ,>4g.s,  i"0822.  17576. 
24073,  31551 
Northeast  muliispecies.  12983 
Scup.  5375 

Summer  flounder  29694 
Summer  flounder,  etc  .  16753.  18309 
West  Coast  States  and  Western  Pacific 
fishencs 
.Northern  anchovv.  31551 
Pacific  Coast  groundfi-h,  1.^583.  30305 
Pacific  salmon.  892  1 
Pacific  whiting.  185''2 
Sabiefish.  45^6.  5792  . 

Salmon  otf  coasLs  ci  Washington,  Oregon, 
and  California.  158^4 
Habitat  conservation  planning  and  incidental  lake 
permitting  pnvess.  handbook  availabililv.  no 
surpnses  policv.  29091 
International  Ccxic  of  Conduci  lor  Re\p<insible 
Fishenes  implementation  plan,  availabiliiv. 
11410 
Magnuson  Stcvcis  Fisherv  Conscrvaiion  and 
Managcmeni  .-Xct.  implementation 
Limited  access  permits,  central  title  and  lien 
reci^lrv.  10:40,  .nsci'' 


NOAA 

Manne  mammals 
Commercial  fishing  authorizations  — 

Fishencs  catcgonzcd  according  10  frequensv 

of  incidental  lakes,  list,  2865^ 
Take  reducuon  plan  and  emergencv 
regulations,  heanngs,  19985 
Endangered  fish  or  wildlife- - 

Anadromous  Atlantic  saimon  in  seven  Maine 
nvers,  28413 
Incidental  taking- 
Naval  activities.  L'SS  Seawolf  submanne 

shock  testing.  22902 
North  .Atlantic  nght  whale,  etc..  Lake 

reduction  plan.  16519.  28415 
Pacific  offshore  cetacean,  lake  reduction  plan. 
6931 
Subsistence  laking- 

Northem  fur  seals,  nar^cs!  estimates.  1~"74 
Ocean  and  coasial  resource  management 
Manne  sanctuanes— 

Thunder  Bav  National  .Manne  Sanctuanv,  Ml 
designauon.  33768 
Monterev  Bay  N'auonal  Manne  Sancturary. 
CA— 
Jade  collection.  32246.  34342 
Pacific  Halibut  Commission.  International 
Pacific  halibut  fishenes — 
Catch  vhanng  plans.  382 
NOTICE.S 

Agency  information  collection  activities 
Proposed  collecuon.  comment  request,  979. 
3004,  3269,  6948,  7752,  1 1415.  19103, 
23221.  23766.  27014.  27015.  27723. 
29104.  31081.  31082.  33831 
Coastal  zone  managcmeni  programs  and  estuanne 
sanctuanes 
State  programs— 

Evaluation  findings  availability.  17177 
Intent  to  evaluate  performance.  234''5 
Ohio.  28448 
Texas  coastal  management  program.  1439 
Committees;  establishment,  renewal,  termination. 
etc.: 
Atlanuc  Billfish  Fishenes  Advisorv  Panei. 

10544 
Atlanuc  pelagic  longline  fishenes  advisory 

panel.  8686 
Ecosystem  Research  Advisorv  Panel.  8687 
Gulf  of  Mexico  red  snapper  research,  peer 

review  panels.  11844,  24419 
Mid  Atlantic  Take  Reduction  Team.  8428 
Ndiional  ,\^a.'emv  of  Sciences,  individual 

fishing  quou  studv  advisorv  panels.  8429. 
148^8 
National  Marine  Fishenes  Service — 

Nauonal  Academv  of  Sciences  individual 
fishing  quota  studv  advisorv  panels  et 
al..  29105 
Sea  Grant  Review  Panel,  8221 
Endangered  and  ihreaiened  species 

Candidate  ^onsc^ation  agreements,  [vlicy 

announcement  and  com.ment  request.  32183 
Northern  nght  whale  protecuon.  petition,  16789 
Safe  harbor  policv    .ommenl  request.  32178 
Environmenial  sLaicmcnis,  availabilitv,  etc.: 
Atlantic  shark  fishery.  27585 
CoasUil  nonp(iinl  pi.i;iuuon  control  (jrograms; 
Slates  and  temlones — 
Ahbama.  62 lb 
Mississippi,  6216 
New  Jersey  el  al..  1331 
Oregon.  6216 
Commencement  Bav    \^  A    natural  resc>urce 
damage  aviessmcni  rcvtoration  plan.  WA. 
12601 
Commercial  fishing  operations,  acousuc  pingers 
use  as  managcmeni  measure  to  reduce 
manne  mammal  interacuons.  31575 
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NOAA 


Fort  Johnson,  Charleston,  SC    marine 

environmental  heai'Ji  research  latx>ralorv. 
33832 
Incidenul  take  permiis- 

Lane,  Linn,  Benton,  and  Douglas  Counties, 
OR,  northern  spotted  ow.1.  etc.,  3500, 
14161 
Juneau,  AK,  NO.AA  consolidation.  23766 
New  Bedford  Hartxx,  MA,  restoration  plan. 

18"'55 
Pacific  salmon  fishenes  off  coa.sts  of  California, 
Oregon.  Washington,  .Alaska,  and  in 
Columbia  River  Basin,  38^3,  97S0.  13365 
Environmental  statements,  notice  of  intent: 
Kachemak  Bay  National  Esiuanne  Research 

Reserve,  AK,  meetings,  3140s» 
State  coastal  management  programs — 
Georgia,  30571 
Fishery  conservation  and  management 

Alaska,  fishenes  of  Exclusive  Economic  Zone — 
Benng  Sea  and  Aleutian  Islands  groundfish, 

2656 
Gulf  of  Alaska  groundtlsh.  2656 
.Atlantic  stnped  ba.ss  fisheries.  1W5  survey, 

3499 
West  Coast  States  and  Western  Pacific 
fishenes   - 
Nonhweslem  Hawaiian  Islands  btittomfish; 
limited  entrv  permit,  jvailahility.  32078 
Grants  and  cooperative  agreements,  availability. 
etc 
Chesapeake  Bay  fishenes;  stock  conditions 
improvement  research  projects  to  provide 
information  for  soxk  assessments,  20150 
Climate  and  global  change  program.  15879, 

19548 
Coastal  services  center  coastal  management 

fellowship  program.  9"51 
Fishing  industry  research  and  development 
projects  - 
Gulf  of  Mexico  and  South  Atlantic  Coastal 

States  fishenes.  4255 
Saltonstall  Kennedy  program.  23222 
Gulf  of  Mexico  sustainable  fishenes  program, 

94,  1  11^^ 
,S'ortJieastem  I.  nitcd  States  fishenes — 

Atlanuc  surf  clam  and  ixean  quahog;  industry 
members  solicitation  to  conduct 
abundance  surveys.  20155 
Gulf  of  Maine  Aquaculture-Pmniped  Interaction 

Ta,sk  Force,  report  to  Congress,  12602 
Ciulf  of  Mexico  and  southeastern  L'.S.  Atlantic 
coastal  waters,  shrimp  virus  nsk  assessment 
and  meetings,  .'i  ^^ 
Marine  mammals 

California  sea  lion  t'irji;r 
salmonids.  non  Iciha 
manne  mammals,  1  m4> 
Irx-idental  taking,  authon/jti'^n  letters,  etc. — 
Apache  Corp  et  al  .  bottlenose  and  spotted 

dolphins.  320':'9 
BP  ExpliM-ation  i  Alaska).  19553.  27293 
Seneca  Resources  Corp  et  al.,  19737 
Var.denberg  ^FB.  C.\.  Lfxkheed  launch 

vehicles.  24^W.  26779 
\  andenberg  AFTJ,  C.A;  Taurus  space  launch 
vehicles.  734 
Pinniped  removal  authonty,  authonzaiion  letter. 

3  ^  396 
Stix'k  assessment  rcp^'rts  and  guidelines; 
availability.  'fK:i> 
Meetings 

Caribbean  hishery  Management  Council,  7753 
Coastal  ocean  data  workshop.  2135 
Gulf  of  Mexico  Fishery  Management  Council, 
2358.  4261.  4982,  4983,  6217,  7216, 


ipA  r'Ciiation  on 
■r-ii.  jj  .1!  nuisance 


10025.  11845,  15157,  16560,  16561, 
16562,  18756,  19992.  29106.  31791,  33603 
International  Commission  for  Conservation  of 
Atlantic  Tunas.  US   Section  Advisory 
Committee.  15464 
International  Wealing  Commission.  34441 
Manne  Fishenes  Advisory  Committee,  13366, 

33056 
Mid-Atlantic  Fishery  Management  Council, 

4983,  11846.  23228,  31791 
Modernization  Transition  Committee,  1 1846, 

31792 
New  England  Fishery  Management  Council, 

27724 
North  Pacific  Fishery  Management  Council. 
2136,  3010,  12800,  14888.  27S86,  3031  1, 
31792 
Pacific  Fishery  Management  Council,  2136, 
3269.  4983,  5385,  6948,  10026,  13366, 
23228,  25174,  29106,  31792,  33833 
Pacific  Offshore  Cetacean  Take  Reduction 

Team,  29107 
Shark  Operations  Team,  26475 
SoutJi  Atlantic  Fishery  Management  Council. 
301 1 .  4984.  1 2603.  1 467 1 .  27586.  3 1 409 
Teleconference,  2137 
Western  Pacific  Fishery  Management  Council, 
4985,  10826,  11846,  12156.  15157,  17784, 
23228,  23229.  23230,  32587 
National  Weather  Service;  modernization  and 
restructuring: 
Weather  Service  offices — 
Automation  certifications,  transmittal  to 

Congress,  1 1416 
Consolidation,  automation,  and  closures.  980. 

981,  983,984,  4261,  17786 
Consolidation  certifications;  transmittal  to         i 
Congress,  2137,  17785  \ 

Permits: 

Endangered  and  ttucatened  species,  2656,  3270, 
5801,  6762,  9178.  9179,  10544,  1 1 158, 
11416.  13367,  13601,  14115,  14403, 
14672,  16789,  16892,  17178,  18587. 
18588.  18757.  19104.  24421.  25174, 
25927,  26780,  26781,  29330,  29331, 
31410.  31576.  32768 
Expenmenlal  fishing.  18316,  33397 
Manne  mammals,  1440,  1875.  5385,  6949. 
6950.  8929,9414.  10026.  10258.  10259, 
11159.  11846,  12801.  13367.  13368. 
14115,  16562.  18758.  22910.  23229. 
23435.  24422,  26476,  27724,  27725, 
28449,  28676,  31083,  3141 1,  32079. 
32080.  32586.  33604.  34228.  34441,  35156 
Pribilof  Islands.  AK;  Federal  responsibility,  report 

to  Congress.  18316 
Reports;  availability,  etc.; 

,Managing  nation's  bycatch;  prioniies.  programs, 
and  actions  for  National  Marine  Fishenes 
Service.  15659.  24899 
Pacific  coast  pinniped  interaction  investigation 
and  report.  1 4889 

National  Park  Service 

Rl  LEs 

Organization,  functions,  and  authonty  delegations; 

Region  and  Regional  Director;  organizauonal 
title  change.  30232 
Special  regulations: 

Badlands  National  Park.  SD,  commercial 
vehicle  traffic.  2579 

John  F.  Kennedy  Center  for  the  Performing  Arts 
references  deleted,  and  literature 
dismbution  in  two  park  areas,  32201 

St.  Crou  National  Scenic  Riverway,  MN  and 
WI;  boating  operations;  protection  against 
zebra  mussel  infestation,  33749 


PROPOSED  RULES 

National  Park  System 

Glacier  Bay  National  Park,  AK;  commercial 
fishing  activities,  18547 
Special  regulations: 

Cape  Cod  National  Seashore,  MA.  off-road 
vehicle  use.  24624 

NOTICES 

Agency  infonnation  collectior.  activities: 
Proposed  collection,  comment  request,  5245, 

6266,  7473.  14162 
Submission  for  0MB  review;  comment  request, 
769.  19129,  27271,  34484 
Boundary  establishment,  descnptions.  etc.: 
Agate  Fossil  Beds  National  Monument,  NE. 

28729 
Hopewell  Culture  National  Histoncal  Park,  OH, 

29147 
Joshua  Tree  National  Park,  CA,  28729 
Niobrara  .National  Scenic  Riverway,  NE,  28730 
Olympic  National  Park,  WA,  15534 
Concession  authonzations  administration;  policies 

review,  7798.  14699 
Concession  contract  negotiations 

Brycc  Canyon  National  Park.  UT;  guided  horse 

ndes,'l2S37 
Cape  Cod  National  Seashore,  MA — 

Golf  course  facilities  and  services  operation, 

26324 
Highland  House  and  Highland  Lighthou.se 
museum,  exhibits,  and  tours  operation, 
18145 
Crater  Lake  National  Park,  C.A,  hotel,  food.  gift. 

tounng,  and  other  services.  10875 
Everglades  National  Park,  FL,  TW  Recreauonal 

Services,  Inc  ,  26325 
Fire  Island  National  Seashore,  MA,  manna  and 

food  service  facilities  and  services,  3913 
Gateway  National  Recreation  Area,  NY — 
Food  Service  facilities  and  services,  26325 
Fon  Wadsworth  food  service,  lodging  and 
conference  center  facilities  and  services. 
5644 
Manna  and  food  service  facilities  and 
services.  2683 
Grand  Teton  N.itional  Park,  CO,  31621 
Kings  Canyon  National  Park,  C.A  — 

Cedar  Grove  and  Grant  Grove  areas,  pack 
station  providing  pack  and  saddle  animal 
services  and  facilities  operation,  etc.. 
10876 
Lake  Mead  National  Recreation  .Area,  CA — 
Callville  Bay.  services  continuation,  10876 
Willow  Beach  manna,  '4303 
Lake  Rfxiseveit  National  Recreation  Area,  C.A; 

manna  facilities  operation.  6266 
Northeast  Region,  National  Park  Service  areas, 
educational  cooperator  authonzed  to  sell 
convenience  items,  18145 
Santa  Barbara  City  Harbor  to  Channel  Islands 
National  Park,  CA.  boat  transportation 
sen.  ice.  19808 
Sequoia  National  Park,  CA 

Mineral  King  area,  pack  station  providing 
pack  and  saddle  animal  sen.  ices  and 
facilities  operation.  10877 
Wolvenon  area,  pack  station  providing  pack 
and  saddle  animal  services  and  facilities 
operation.  10876 
Ventura  Harbor  to  Channel  Islands  National 
Park.  CA,  boat  transjxination  service, 
19808 
Concession  guidelines 

Proposed  amendments  and  clarifications; 
comment  request.  29147 
Environmental  statements,  availability,  etc. 
(ape  CixJ  .Naliimal  Seashore,  MA,  off  road 
vehicle  management  program.  24661 
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National  F'ark 


Cuyahoga  Valley  Nalioruil  RcLn-aiion  Area. 

OH.  28730' 
Dcnali  National  Park  and  Preserve.  AK; 
entrance  area  and  road  comdor,  1898. 
1 2663 
Gauley  River  National  Recreation  Area.  W\', 

11221 
Klondike  Gold  Rush  National  Historical  Park. 

AK.  1266? 
Manhattan  Sites.  NY.  6267 
Manzanar  National  Histonc  Site.  CA.  4325 
Mojavc  National  Preserve.  CA  and  NM.  19809 
Natural  Bridges  National  Monument.  LT,  26325 
Ncv,  Bedford  \\7ialing  National  Historical  Park. 

MA.  19130 
Niobrara  National  Scenic  River.  NH.  5840 
Padre  Island  National  Seashore.  TX,  6267 
Rock  Creek  Tennis  Center  and  Associated 

Recreation  Fields,  \\ashington.  DC.  4325 
Santa  Rosa  Island.  Channel  Islands  National 

Park.  CA.  19»()9 
South  Side  Dcnah.  AK.  3521,  12664 
Wolf  Trap  Farm  Park  for  F'erformmg  Arts, 

Vienna.  VA.  5246.  28893 
Yoscmite  National  Park.  CA.  10068 
Environmental  >tatcments;  notice  of  mtcnt: 
Big  South  Fork  National  River  and  Recreation 

Area,  KY  and  TN.  31152 
Gettysburg  National  Miliiary  Park  Soldiers' 

National  Cemetery,  PA.  24508 
Great  tgg  Harbor  National  Scenic  and 
Recreational  River  comprehensive 
management  plan;  public  meeting.  17634 
Lake  Roosevelt  National  Recreation  Area.  WA, 

241  U) 
Lyndon  B.  Johnson  National  HisiorRjl  Park. 

TX.  23481 
Padre  Island  National  Seashore,  TX,  .^1622 
Sequoia  and  Kings  Canvon  National  Parks,  CA: 

wilderness  nianagemenl  plan.  23482 
Tallgrass  Praine  National  Preserve.  KS,  '2821 
Wupalki,  Sunset  Crater  \'olcano.  Walnut 

Canyon  National  Monuments.  AZ.  27272 
Historic  preservation  professional  qualification 

sundards.  proposed  revision.  33708 
Jurisdictional  transfers: 

Tennessee.  National  Park  Svsiem  units.  32368 
Management  and  land  protection  plans, 
availability,  etc 
Petersburg  .National  Batlletield.  \  A.  meeting 

and  open  house,  15534 
Saint  Croix  National  Scenic  Riverway,  MN  and 
Wl,  camping  man,igcmeni  program.  15535 
Meetings 

Acadia  .National  Park  .Advisorv  Commission, 

29148 
Aniakchak  National  .Monument  Subsistence 

Resource  Commission,  2683 
Cape  Cix]  .National  Seashoa*  Advisory 

Commission,  10877.  24508 
Dayton  Aviation  Heritage  Commission,  15535. 

28730 
Delaware  and  Lehigh  Navigation  Canal  National 
HenUige  Comdor  Commission,  7253,  I 

17635,  31622 
Delaware  Water  Gap  .National  Recreation  Area 

Citizens  Advisory  Commission,  5644 
Delta  Region  [Reservation  Commission,  82M 
rx-nali  National  Park  Subsistence  Resource 

Commission.  6267.  14699 
Gates  of  .Arctic  .National  Park  Subsistence 

Resource  Commission.  18796 
Gettvs;)urg  National  .Military  Park   \dvisory 

Commission.  105.  155'^ 
(ioldcn  Gate  National  Recreation  Area  and 
Point  Reves  National  .Seashore  Advisorv 
Commission,  '  1  1  53  I 


Indian  Memorial  Advisory  Committee,  3055 
Jimmy  Caner  National  Historic  Site  .Advisory 

Commission,  9446 
Keweenaw  National  Historical  Park  Advisory 

Commission,  8264.  28731 
Lake  Clark  National  Park  Subsistence  Resource 

Commission,  418,  5484 
Maine  Acadian  Culture  Preservation 

Commission.  5035.  15536,  29149 
Manzanar  .National  Historic  Site  Advisory 

Commission.  15726 
Mary  McLcod  Bcihune  Council  House  National 
Historic  Site  Advisory  Commission,  1899. 
19130 
Mississippi  River  Coordinating  Commission, 

2178,  32369 
Mojave  National  Preserve  Advisory 

Commission.  6800.  31623 
National  Capital  Memorial  Commission.  19810. 

27272 
National  Park  System  Advisorv  Board.  19352, 

27273 
National  Preservation  Technologv  and  Training 

Board.  12837 
Native  Amencan  Graves  Protection  and 

Repatriation  ,Acl  Review  Committee,  10877 
Niobrara  National  S^enu  River  .Advisory 

Commission.  12664 
Presidio  Trust  Board  of  DircLtors.  34304 
San  Francisco  Mantimc  National  Histoncal  Park 

Advisory  Commission.  9447.  28731 
Trail  of  Tears  .National  Historic  Trail  Advisory 

Council.  18146 
L'ppcr  Delaware  Citizens  Advisiip.  Council. 

28417 
L  pp^T  Delav>.are  Scenic  and  Recreational  River 

Citizens  Advisorv  Council.  14163 
Wrangell  St,  Elias  .National  Park  Subsistence 
Resource  Commission.  6268 
Mining  plans  of  operation;  availability,  etc.: 
Denah  National  Pa^k  and  Preserve.  AK.  8264 
Joshua  Tree  National  Park.  CA,  18647.  31453 
National  Historic  Preservation  Act, 
implementation 
Federal  agency  historic  preservation  programs; 
standards  and  guidelines,  33105 
■Ndiional  Register  of  Histonc  Places 
Hligibilitv  determinations,  2178 
Pending  nominations,  1340,  2178.  3307,  4077. 
5246,  6268.  7798,  8771,  10068.  11222, 
12838,  14163,  15536.  17201.  18359. 
19601,  23482,  24661,  26326,  26815, 
27273.  28893,  30337,  31453,  32821.  33904 
National  Trails  System: 

North  Country  National  Scenic  Trail.  Ml  and 
OH.  16«)4 
Native  .Amencan  human  remains  and  associiled 
funerary  obiect.s 
Alaska  Slate  Mus<.-uni,  Juneau,  AK,  imenlorv. 

1  4439 
Alaska  Sutc  Office.  Land  .Management  Bureau. 

,-\nchorage,  AK;  inventory.  34777 
.Anasazi  Hentage  Center.  CO.  inventory.  14700 
Anthrop<ilogy  IX'partmenr  Centra!  W  ashington 
L'nivcrsiiy .  W  A 
Inventory  from  Prince  .Villiam  Sound.  AK, 

31841 
Inventory  from  Washini:!on  Staic,  .MH40. 
3 1 842 
Archaeological  Survey  of  Idaho- Western 

Repository,  ID.  Chief  Buffalo  Horn.  4328 
.Anzona  State  Museum,  f  niversitv  of  .An/ona. 

A/.  Twin  Fetishes.  4801.  144^9 
Bandelier  National  Monument.  1  os  Maniiis. 

NM.  inventory,  "'O'W  , 

Big  Cv press  National  Presi-rve.  FT.  invenlorv,      I 

18647  ■        i 


Burke  Museum,  University  of  Washington. 
WA— 
Inventory  from  Hartstinc  Island.  WA,  31841 
Inventory  from  Nebraska.  1 1462 
Inventory  from  Washington  Suie,  1 1461. 
14700 
Central  Washington  University  ct  al.,  WA; 

inventory  from  KiLsap  County,  WA.  9801 
Cibola  National  Forest,  NM;  Acoma  prayer 

sucks,  etc.,  3913 
Clarke  Memonal  Museum.  CA;  inventory  from 

Indian  Island,  CA,  34775 
Field  Museum  of  Natural  History.  IL — 
Cayuga  chief,  29738 
Inventory  from  Alaska.  29739 
Fon  Kamchameha  and  Hickam  Field.  U.S. 
Army  Garrison,  HI;  inventory.  33675 
Frtjitlands  Museums.  MA;  cultural  items  from 

Nebraska  and  South  Dakota.  9801 
Heard  Museum,  Phoenix,  AZ — 
37  Hopi  spint  fnends.  4328 
Inventory.  14701 
Two  carved  pipestone  pipes  from  South 

Dakota.  14440 
Two  painted  rawhide  rattles,  8264 
Hixxl  Museum  of  An.  Dartmouth  College,  NH; 

Cadoan  beads  and  celt,  3914 
Katmai  National  Park  and  Preserve.  AK  in 
control  by  National  Park  Service, 
inventory,  34776 
Los  Angeles  County  .Museum  of  Natural 

History,  CA;  inventory  from  Coos  County. 
OR,  8265 
Maine  Slate  Museum,  Augusta.  ME;  inventory, 

33676 
Mesa  Southwest  Museum.  Ay..  Western  Apache 

Gaan  matei  al.  3914 
Metropolitan  Mu.scum  of  .An.  NV.  Apache  Gaan 

mask  from  Anzona  repatnalion.  7041 
Milwaukee  Public  Museum.  Wl.  bear-cubskin 

medicine  bag,  etc.,  31842 
Minnesota  Historical  Society,  Si   Paul.  MN 

inventory,  14440 
Missoun  Histoncal  Society,  MO.  invcniorv 

from  Missoun  and  Montana,  1864^ 
Museum  of  New  Mexico,  NM;  Hopi  Katsina 

Spirit  Fnends  (masks),  18649 
Museum  of  Northern  Arizona,  AZ.  Kipo 

Katsina.  etc  .  34777 
Museum  of  South  Dakota  Slate  Histoncal 

Society.  SD,  medicine  mans  rattle,  2384 
Nevada  Slate  Musuem,  N\'.  inventory  from  near 

Yenngton,  N\  .  7040 
Neville  Public  Museum  of  Brown  Countv    W'|; 

inventory.  28063 
Organ  Pipe  Cactus  Naliona:  Monumen;    A/, 

ccram'c  lar.  2384 
Pcabodv  Museum  of  .Archaeology  and 
Ethnology.  MA.  yellow  wooden 
sunflowers,  etc..  2384.  1 1462 
Providence.  RI,  carved  wooden  figure  from 

Hawaiian  Is.aiKls,  23794 
Pumam  Museum  of  History  and  Natural 

Science,  Davenport  I.A,  inventory,  14441 
Roben  S    Peabtxly  .Museum  of  Archacologv, 

\1F,  inventory,  28063 
San  Diego  Museum  of  Man.  CA,  Mopi  Kausina 

masks,  1 1463 
Siika  National  Histoncal  Park,  AK— 

Inventory  from  Siginaka  Islar>ds.  AK,  32652 
Southwest  Museum,  CA,  carved  vn>xJen  figure. 

1  8644 
Spnngl'ield  Svieikc  Museum.  MA,  inveniorv 

from  Hawaii.  ]OS'^H.  32364 
Tallaha.ssce  Museum  of  Misturv  and  Natural 
ScieiKc,  Fl 
Hope  a-ranik  pot,  •26'^2 
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University  of  Alaska  Museum.  AK  — 
Inventory  from  Kenai,  AK.  7040 
Inventory  from  Mummy  Island  cave.  AK. 

9803 
Inventory  from  Teller,  AK  area.  9W^ 
University  of  Kansas.  Museum  of 

Anthropology.  KS,  inventory  from  SouLh 
Dakota,  15536 
University  of  Michigan  Museum  of 

Anthropology,  inventory  from  Emmet 
County.  Ml.  8265 
University  of  Nevada  Las  Vegas.  Physical 
Anthropology  Laboratory.  NV.  invcniorv 
from  Lyon  Count),  NV.  11463 
Virginia  Department  of  Historic  Resources.  V.A; 
objects  from  Great  Neck  Site,  Virginia 
Beach.  VA.  14701 
W,H.  Over  State  Museum  of  South  Dakou 
State  Histoncal  Society,  SD.  Nonhcm 
Ponca  drum,  2385 
Wisconsin  State  Histoncal  Society,  WI,  drum, 
etc.,  15537 
Oil  and  gas  plans  of  operation,  availabilitv,  etc.: 

Big  Thicket  Nauonal  Preserve.  TX,  16604 
Organization,  functions,  and  authonty  delegauons: 

Supennlendents  et  a!,.  27274 
Realty  actions,  sales,  leases,  etc.: 
Anzona,  14164 

National  Science  Foundation 

RULES 

Antarctica,  medical  screening  of  agency  sponsored 
personnel  traveling  to.  .'1521 

PROPOSED  RULES 

Semi-annual  agenda.  22478 

NOTICES 

.Agency  information  collection  activities: 

Proposed  collection,  comment  request.  2691, 

4815.  12251,  15541.  IK8I8,  19358,  1%22, 

343 1 5 
Submission  for  OMB  revie*,  comment  request, 

10594.  114''9,  15''31,  17882,  29377 
Antarctic  Conservation  Act  of  1978;  permit 

apphcauons,  etc  ,  424,  14448.  24668,  29377 
Committees,  establishment,  renewal,  termination, 
etc 
Small  Business  Industrial  Inn.i^jtion  .^dvlS0^y 

Commilice.  cl  a!  .  '4"!^ 
Meetings 

•\ctive  Tectonics  Special  tmphasis  Panel.  7802 
Advanced  Scientit^ic  Compuiing  Special 

fcmphisis  Panel.  1  14,  997,  2691.  14449. 

24140.  256"'l,  2^073 
Alan  T   Waterman  X^ard  Cummiltee,  6812 
Antarctic  tour  operators,  ^4084 
Anthropological  and  Geographic  Sciences 

Advisor\  Panel,  13724,  18657.  28736 
Astronomical  Sciences  Special  tmphasis  Panel, 

997.  1H657 
Bioengineenng  and  tnvironmental  Systems 

Special  hmphaM^  Pa.'irl.  ^W,  998,  14449. 

191.5^.  19622.  2^^^;    ^'''(S 
Biological  Sciences  Advisory  Committee. 

\\MH).  241  4<J.  ^4<.)84 
Biological  Sciences  Special  tmphasis  Panel. 

2691    82^''.  8779.  8780.  10595,  14449. 

1>204.  19622.  27073,  34717 
Bicimoje-.uiar  Pr. verses  Advisory  Panel,  16195, 

Buimolecular  Struciure  and  Function  Advisory 

Panel,  \^M'',  1^1  '^8 
Cell  Biolnev  AdviM.ry  Panel.  17647.  19138 
Chemical  and  Transp(3r1  Systems  Special 

hmphasis  Panel.  114.6812.  12271,22974 
(  hemislr>  Special  Emphasis  Panel,  998,  2691, 

2r,'):.  14449.  27073 


Civil  and  Mechanical  Systems  Special  Emphasis 
Panel.  115.  998,  2692.  22974  25671. 

27073.  30624 

Cognitive,  Psychological  and  Language 

Sciences  Advisory  Panel.  16196.  19138 
Computer  and  Computation  Research  Special 

Emphasis  Panel.  7803.  19138 
Computer  and  Information  Science  and 

Engineenng  Advisory  Committee.  25672 
Cross  Disciplinary  Activities  Special  Emphasis 

Panel,  999,  10595,  16196,  18657.  18658 
Design,  Manufacture,  and  Industrial  Innovation 

Special  Emphasis  Panel.  3312,  8044, 

13400.  13401.  16196.  25672 
Developmental  Mechanisms  Advisory  Panel. 

16196 
Division  of  Physics  Special  Emphasis  Panel. 

31850 
Earth  Sciences  Proposal  Review  Panel.  8044. 

16197 
Economics,  Decision,  and  Management  Sciences 

Advisory  Panel.  14450 
Education  and  Human  Resources  Advisory 

Committee,  12858.  27789.  34085 
Electncal  and  Communications  Systems  Special 

Emphasis  Panel.  115,  999,  7803,  24140. 

27074,  28736 

Elementary,  Secondary  and  Informal  Education 

Special  Emphasis  Panel.  19622.  30624 
Engineering  Advisory  Committee,  17648 
Engineenng  Education  and  Centers  Special 

Emphasis  Panel,  19139 
Environmental  Biology  Long  Terrn  Projects 

Advisory  Panel,  4336 
Equal  Opportunities  in  Science  and  Engineering 

Committee,  3313,  28737 
Expenmental  Programs  to  Stimulate 

Competitive  Research  Special  Emphasis 

Panel,  13401,  19623 
Federal  Networking  Council  Advisory 

Committee.  13401 
Gencucs  Advisory  Panel,  17648,  24140 
Geosciences  Advisory  Committee.  24141,  28737 
Geosciences  Special  Emphasis  Panel,  4083. 

4336.  6813,  8044,  12251,  13401.  16197, 

17648,  19623,  24141,  27074,  28737, 

30624,  33444 
Graduate  Educauon  Special  Emphasis  Panel. 

4083.  11226,  28737 
Human  Resource  Development  Special 

Emphasis  Panel,  4336,  8780,  31850, 

34085,  34717 
Information.  Robotics  and  Intelligent  Systems 

Special  Emphasis  Panel.  1 15.  1  16.  999. 

2692,  2693,  19623,  27074 
Infrastructure,  Methods,  and  Science  Studies 

Advisory  Panel,  14450 
Integrative  Plant  Biology  Advisory  Panel,  16197 
Interagency  Arctic  Research  Policy  Committee, 

26823 
International  Programs  Special  Emphasis  Panel, 

116 
Maicnals  Research  Special  Emphasis  Panel, 

1 16,  999.  1000,  2693,  6013,  8044,  10881, 

17218.  24141,27074,  31190,  31850 
Mathematical  and  Physical  Sciences  .Advisory 

Committee,  25672 
Mathematical  Sciences  Special  Empha.sis  Panel, 

116,  2693,  2694,  7803.  12252.  14450 
Microelectronic  Information  Processing  Systems 

Special  Emphasis  Panel.  6563 
Networking  and  Communications  Research  and 

Infrastructure  Special  Emphasis  Panel. 

1000.  10881,  11479,  12252,  13402.  19623, 

34717 
Neurosciencc  Advisory  Panel,  13402,  14450, 

14451,  16197,  17648 


Partial  differential  equations  in  mathematical 

sciences,  10595 
Physics  Special  Emphasis  Panel,  2694.  4336. 

6813.  9816.  12252.  14451.  22974,  27075 
Physiology  and  Ethology  Advisory  Panel,  3313, 

14451 
Polar  Programs  Advisory  Committee,  16198, 

28738 
Polar  Programs  Special  Emphasis  Panel,  117, 

15205.  19623 
Proposal  Review  Advisory  Team.  17649 
Real  and  Harmonic  Analysis  in  Math  Sciences 

Panel.  12858 
Research.  Evaluation  and  Communication 

Special  Emphasis  Panel.  1000.  4083, 

31851.  34085 
Small  Business  Industrial  Innovation  Advisory 

Committee,  424 
Social  and  Political  Sciences  Advisory  Panel, 

14452.  19624 
Social,  Behavioral  and  Economic  Sciences 

Advisory  Committee.  17<i49.  27281 
Social.  Behavioral,  and  Economic  Sciences 

Special  Emphasis  Panel.  16198 
Undergraduate  Education  Sjjecial  Emphasis 

Panel.  1000,  12858.  16198.  34086 
United  States  Antarctic  Program  Blue  Ribbon 

Panel.  1001.  2694.  4083 
Meetings;  Sunshine  Act,  6563.  13402.  22974 

National  Skill  Standards  Board 

NOTICES 

Grants  and  cooperative  agreements,  availability, 
etc.: 
Voluntary  partnership  planning  and  phase  I 
implementation.  11226.  33444 
Heanngs.  public  dialogue.  18819 
Meetings.  24669 

National  Technical  Information 
Service 

NOTICES 

Meetings. 

Advisory  Board.  8221.  32587 

National  Telecommunications  and 
Information  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  31U83 
Grants  and  cCK:)perative  agreements:  availability, 
etc 
Public  telecommunications  facilities  program, 

27662 
Telecommunications  and  information 

infraslruciurc  assistance  program.  3946 
Applicauons  received,  list.  27478 

National  Transportation  Safety  Board 

RULES 

Accident  incident  investigation  procedures 
Wreckage  relea.se  form  use  in  all  accident 
investigations,  etc  ,  3806 
Legal  proceedings,  production  of  records.  27702 

NOTICES 

.Aircraft  accidents,  heanngs.  etc.: 

Classification  system,  seventy  of  consequences- 
based  - 
.-Vdditional  accident  parameters,  passenger 
injuncs  fix'us.  7804 
Pensacola.  LL,  Delta  .Air  Lines,  Inc  ,  (light 
1288.  MD  88.  N927DA.  I  14H0 
Automobile  airbags  and  child  transponation; 
public  fomm.  8045 


68 


KKDKRAL  REGISTER   INDEX,  January -June,   1997 


UMI 


Nuclear 


Meetings;  Sunshine  Act.  5255.  8461.  8998.  10086. 

12858.  15542.  1 98 1 6.  26329.  30346.  31633. 

34086 
Passive  grade  crossing  safety;  public  forum,  22975 
Transportation  safety,  corporate  management 

philosophies  and  practices,  public 

symposium.  9214 

National  Women's  Business  Council 

NOTICES 

Meelmgs;  Sunshine  Act.  13402.  15205 

Natural  Resources  Conservation 
Service 

RULES 

Organization,  functions,  and  authontv  delegations, 
1 6659 

NOTICES 

Conservation  Practices  National  Handbook; 

Conservation  practice  standards,  new  or  revised; 
comment  request.  8925 
Environmental  statemenLs.  availabiliiv.  etc. 
Bear  Creek  Watershed.  IN  and  KY.  26470 
Brown  Lake  Hydroiogic  Restoration,  LA.  13590 
Cameron  Creole  .Maintenance  Project  (CS-4a), 

LA.  19098 
Induin  Creek  Watershed.  .MS.  15877 
Marshland  Watershed  Project.  W'A.  5586 
Middle  Deep  Red  Run  Watershed.  OK.  3001 
Palmers  Crossing  and  Irene  Chapel.  .MS.  30840 
Sweet  Lake  Willow  Lake  Project.  LA.  27582 
L'pcountrv  Maui  Watershed.  HL  30565 
Lpper  .Nanlicoke  River  Watershed.  DE.  17780 
West  .Mancopa  Watershed.  AZ.  29708 
Field  office  technical  guides;  changes: 
Alabama.  9413.  33826 
Flonda.  24391.  33827 
Louisiana.  25163 
Nevada.  .V>827 
Grants  and  cooperative  agreements;  availability, 
etc. 
Farmland  protection  program.  28836 
Soil  survey  division  research  program.  31063 
Meetings 

Agricultural  Air  Qualitv  Task  Force.  5587. 
27582 
State  technical  guides,  availability,  etc.: 
Louisuna.  32752 
Oregon.  15155 
Watershed  projects,  reauthonzation  of  funds: 
Dunloup  Creek  Watershed.  W'V.  14114.  19394, 
3056'=' 
Wetland  functions,  hydrogeomorphic  approach  to 
assessing.  Nalicmal  action  plan.  33607 

Navajo  and  Hopi  Indian  Relocation 
Office 

RL'I.ES 

Archeological  resources  protection 

Land  developed  for  resettlement  purposes, 
35077 

NOTICES 

New  lands  gra/ing  permits,  application  pentxJ 
closing  date.  13402 


Navy  Department 


Rl  I.ES 

.Naval  Records  Correction  Board 

Naval  and  marine  records,  error  or  injustice 
remedy  applications  prtvedures.  816^ 
Navigation.  COLRFCIS  compliance  exemptions 

CSS  Balaan.  1  1  '26 


CSS  Cardinal.  23658 
USS  Camev.  26742 
CSS  Coronado.  19673 
USS  Dubuque.  18272 
CSS  John  Paul  Jones.  19935 
L'SS  Juneau.  33358 
USS  Laboon.  26745 
CSS  Mahan.  182^4 
CSS  Mount  Whitney.  11.^25 
Pnvacy  .^ct.  implemcnL'tion.  15614 

NOTICES 

Aircraft  earner  ex  MIDWAY  iC\  41;.  availability 

for  donation.  26491 

Base  realignment  and  closure. 

Surplus  Federal  propertv  - 

Naval  Reserve  Center.  Penh  Amboy.  NJ, 
6227 
Environmental  statements,  availability,  etc.: 
Base  realignment  and  closure  — 

Defense  Department  Housing  Facility, 

Novato.  CA.  5620 
Fleet  and  Industrial  Suppiv  Center.  CA, 

1 3602 
Manne  Corps  Air  Station  Marine  Corps  Base. 

Camp  Pendleton.  C.A.  4^33 
Naval  Air  Station  Barbers  Point.  HI.  14405 
.Naval  Air  Station  Cecil  Field.  FL,  25590 
Naval  -Air  Warfare  Center.  Aircraft  Division. 

NJ.  12622 
Naval  Air  Warfare  Center.  Warminsurr.  PA, 

1878 
Naval  Civil  Enginecnng  Lab^rat(>r^.  Pon 

Hueneme.  CA.  4741 
Naval  Weapons  Industnal  Reserve  Plant.  .NY, 
15470 
Dry  storage  combiner  system  tor  nava!  spent 
nuclear  fuel  management.  1095.  23770 
Guam  and  Northern  .Manana  Islands,  proposed 

and  txcumng  military  training.  6228 
Las  Pulgas  and  San  .Mateo  Basins  of  Manne 
Corps  Base.  Camp  Pendleton.  CA. 
wastewater  treatment  and  dispcisal  svsiems 
upgrade.  19559 
Naval  ,Air  Station  Lemoore  ct  al  .  CA.  F  A- 

18  EF  aircraft  introduction  for  West  Coast,   i 
1 6563 
Naval  Air  Weaptins  Station.  China  Lake,  C\;       I 
comprehensive  land  use  manacemicnt  plan, 
201 6C) 
.Naval  Surface  Warfare  Center.  Acoustic 
Research  Detachment.  ID.  capital 
improvcment.s.  19105 
NIMITZ'Class  nuclear-powered  aircraft  carriers 
homepon  facilities  development.  L'S 
Pacific  Fleet.  1441,  2359 
Relocatable  over  the  hon/on  radar  iROTHRi 
system.  PR.  sonstraction  and  operation. 
69(>0 
Environmental  statements,  nonce  of  intent 
Base  realignment  and  closure 

Naval  .Air  Station  South  Wevmoutfi.  MA. 

18101 
Naval  Station  Brixiklyn,  .New  >ork,  NY. 

4744 
Naval  Undersea  W  art  arc  Center.  CT.  24438 
Naval  .Air  Weapons  Station.  CA.  comprehensive 

land  use  management  plan.  1547] 
Pacific  .Missile  Range  Facility.  Kauai.  HI; 
enhancement  oi  capability  to  conduct 
missile  defense  testing  and  training 
activities.  28451 
Patuxcnt  River  Complex.  MD.  integrated 

management  plan.  1547] 
Pinccastle  largel  Range.  Ocala  National  Forest, 
FT.,  vontinued  use.  154"'0 
ntemalional  Convention  lor  Prevention  ot 

Pollution  from  Ships  iMARPOL,  Annex  \ 


ShipKiard  solid  waste  dispiisal  from  surlasC 

ships,  6s»ss 
Submarine  solij  waste  managemern.  public 
mcc !:?!:;    '    j^ 
Invention-   i.Atnir.cni  owned,  availability  for 
licensing,  4269.  7441.  10261.  26491,  28452 
35I6I 
.Meetings: 

Chief  of  Naval  Operations  Executive  Panel 

10261 
Marine  Corps  Univcrsitv.  Board  ot  \  isiiors, 

26784 
Naval  Academy.  Board  of  Visitors.  3501.  8933 

13370.28685 
Naval  Academy.  Board  of  Vision..  33398 
Naval  Postgraduate  Schcxil  Board  of  Advisors 

to  Supennierxlent,  291 18 
Naval  Research  .Advisory  Committee.  24439, 

26491.  30573.  30845.  35162 
Planning  and  Steering  Advisory  Committee. 
4521.  19993 
Patent  liccn.ses.  non-exclusive,  exclusive,  or 
partially  exclusive. 
Clever  Ideas  Co,.  11851 
Concord  Circuits.  15880 
SDL.  Inc  .  6492 
U.S.  Foam  Corp  ,  IMIO" 
Pnvacy  .Act: 
Systems  of  records.  5963.  12806.  15666.  18590. 
I  19994,  25178.  25996.  M:^;.  ;4:i4, 

I  -■'4236.  35162 

Neighborhood  Reinvestment 
j  Corporation 

NOTICES 

Meetings.  Sunshine  .Act.  P82.  16626 

Northeast  Dairv  Compact 
Commission 

RULES 

Compact  over-order  pncc  regulations,  proceedings 

or  petitions  to  modify  or  exempt.  35065 
Over  order  pnce  regulations 

Compact  over-order  pnce  regulation  for 
I  Connecticut.  Maine,  Massachusetts.  New 

Hampshire.  Rhode  Island,  and  Vermont. 
296:6 
Pi.idLiLer  '■cIcrenduT.  results.  29^4^ 
PROPOSED  RL  LF„S 
Over  order  pnce    egulations 

Compact  over  order  pnce  regulation  for 

Connecticut.  Maine.  Massachusetts.  New 
Hampshire.  RhtKk  Island,  and  Vermont, 
23032 
Correction.  25140 
Meeting,  ;4h49 

NOTK  E.S 

Mcc!!ni;s    17219.  31851 

Ptkc  regulation  procedure,  hearings  a.nd  lommenl 

nrquesi.  i;;s: 

Nuclear  Regulator)  Commission 

Rl  I  ES 

Agreement  Stale  licensees,  recognition  ot  areas 
under  exclusive  Federal  junsdicuon  within 
agreement  State.  1662 
Byproduct  maienal.  medical  use: 

Di^se  based  cniena  tor  release  of  patients 
administered  radioactive  matenal    4120 
Classified  inlormalion,  access  a.nd  protection. 

P6S3 
Conduct  of  employees.  CVR  part  removed    !6<>'>3 
Environmental  protection,  domestic  liccnsiig  and 
related  regulatory  furxtions 
Materials  licenses,  environmental  reporting 
requirements.  26730 
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Fee  schedules  revision.  100%  fee  recoverv  llW7 
Pr"),  29194 
Correction.  32682 
Nuclear  power  reactors,  standard  design 

certifications,  and  combined  licenses,  early 
site  permits 
Boiling  water  reactors — 

Standard  design  certification  ipproval.  25800. 

2729.1 
System  80+  design,  -.tandard  design 
certification  approval.  2''S4<') 
Organization,  functions,  and  authontv  delegations 
Docketing  and  Service  Branch,  Office  of 
Secretary,  name,  address,  and  facsimile 
telephone  numbers  change.  2"494 
Region  II  office  telephone  number  and  address 
change.  22879 
Practice  rules 

Domestic  licensing  proceedings — 
Informal  small  entity  guidance.  26219 
Public  records 

Duplication  fees.  '9H4 
Radiation  protection  standards: 

Dose-based  cnieria  for  relea.se  of  patients 
administered  radioactive  material.  4120 
Radioactive  material  packaging  and  transportation: 
Fissile  matenal  shipments  quantity  limiu.  5907 
Radiography  licenses  and  radiation  safelv 
requirements  for  indu-.trial  radiographic 
operations.  28948 
Uranium  ennchment  facilities,  certification  and 
licensing.  6664 

PROPOSED  Rl  LES 

Bvproduct  matenal.  domestic  licensing 

Radioactive  drugs  containing  one  microcurie  of 
carbon  14  urea,  distribution  to  persons  for 
"in  viso"  diagnostic  use.  32552 
Decommissioning  funding  bv  non  profit  and  non- 
bond  issuing  licensees   seif  guarantee.  23394 
hnvironmenial  protection,  d.vMOs::c  licensing  and 
related  regulatory  runc■,l.•^^ 
Matenals  licenses,  cnvirnnmcntal  reporting 
requirements,  26"'" 
Fee  schedules  revlsu^n,  !')0'-"c  fee  recovery  (1997 
FTl.  8885 
Correction.  10626 
License  termination,  radiological  cntcna,  meeting 

bets^een  tP\  and  NRC,  19071 
P'ants  and  matenals.  physical  protection: 
Nuclear  p<,iwcr  plant  secunly  requirements; 

internal  threat  requirements,  deletion.  7721 
Radioactive  matenal  packaging  and  transportation; 

V  itnfied  high  level  waste.  25146 
Semi  annual  agenda.  22720 
I  ranium  ennchment  facilities,  certification  and 

licensing,  cross  reference.  6672 
NOTKE.S 
•Xbnormal  iKcurrence  reports: 

\nnual  report  to  Congress  (1996  FY).  23802 
P.iiicv  stjtemenl.  18820 
■\gcncy  information  collection  activities: 
Proposed  voilection;  comment  request,  771, 
I '42.  4^52,  12253.  13403,  14165.  14706. 
IKis'.,  22975.  27075.  28898,  30888 
Submission  for  OMB  review;  comment  request. 
21K1.  4816.  5059.  10086.  10087,  16198. 
16199.  16626,  16874    17649.  18368, 
24";  12,  27075.  28738,  31851,  31852 
\i:reemeni  Stale  radiation  control  programs 
Massai.huseits.  sult  assessment,  117,  1343, 
2395 
Certificates  of  compliance: 

I  r.ited  States  Fnnchmcni  Corp, — 

Paducah  Gaseous  Diffusion  Plant,  KY,  6279. 

r2K2.  29783.  32124,  33935 
Portsmouth  Gaseous  Diffusion  Plant,  OH, 
6278.  14477 


Committees;  establishment,  renewal,  termination, 
etc.: 
Meducal  Uses  of  Isotopes  Advisory  Committee, 

13905 
Enforcement  actions;  policy  and  procedure: 
Comment  request,  5494 
Policy  statement,  13906 
Radiographic  operations;  radiography  and 

radiation  safety  requirements,  28974,  33447 
Environmental  statements,  availability,  etc.: 
Arizona  Public  Service  Co..  3925.  12255, 

14169,  28739 
Bear  Creek  Uranium  Co.,  34718 
Cleveland  Electnc  Illuminating  Co  et  al  , 

24981,  28523 
Commonwealth  Edison  Co.,  13403 
Consumers  Power  Co.,  22975,  29378.  34720 
Crow  Butte  Resources,  Inc.,  30355 
Duke  Power  Co,.  28906 
Duke  Power  Co.  et  al..  17221 
Duquesnc  Light  Co..  et  al..  27791.  34320 
Energy  Fuels  Nuclear,  Inc.,  10091 
Entergy  OperaUons,  Inc.,  11482.  1%32,  29749 
Entergy  Operations,  Inc.,  et  al.,  19144 
Flonda  Power  Corp.,  24982,  28907 
General  Electnc  Co.,  25975 
GPU  Nuclear  Corp,  et  al.,  24983 
Hydro  Resources,  Inc.,  13725 
lES  Uulities  Inc.  eial,  24515 
Illinois  Power  Co.,  19633 
Indiana  Michigan  Power  Co,,  6565 
New  York  State  Power  Authonty,  15546 
North  Carolina  State  University,  23280 
Nonhem  States  Power  Co.,  13726.  31852 
Nuclear  Metals.  Inc..  10093 
Pennsylvania  Power  &  Light  Co.,  17886.  24669. 

24980 
Plateau  Resources  Ltd..  22977 
Portland  General  Electric  Co..  10094 
Portland  General  Electnc  Co.  et  al,.  31465 
Power  Authority  of  State  of  New  York,  3538, 

14705,  18659 
Public  Service  Co.  of  Colorado,  15737 
Public  Service  Electnc  &  Gas  Co.  et  al.,  25675 
Quivira  Mining  Co.,  23282 
Seabrook  Station.  NH.  3316.  3317 
Tennessee  Valley  Authonty.  18371.  32665 
Toledo  Edison  Co.  et  al,.  26330.  30627 
University  of  Illinois  at  Urbana-Champaign. 

2400 
University  of  Utah.  1 1935.  1 1936 
Vermont  Yankee  Nuclear  Power  Corp,.  12255. 

30356.  30357 
Virginia  Electnc  &  Power  Co,.  16202.  23504 
Export  and  import  license  applications  for  nuclear 
facilities  or  materials: 
ALARON  Corp,.  25677 
Fuel  cycle  and  matenals  operation,  enforcement 

actions,  policy  and  procedure.  6677 
Gaseous  diffusion  plants,  "backfilling" 

requirements,  staff  implementation  criteria; 
availability  and  inquiry.  14456 
Genenc  letters: 

Control  rod  in.sertion  problems;  bulletin 

supplement  i.ssuance;  comment  request, 

27629 
Emergency  cooling  systems;  susceptibility  to 

reactor  coolant  draindown  events  while 

shutdown,  7075 
Emergency  core  cooling  and  containment  spray 

systems;  degradation  potential.  26331 
Monthly  operating  report;  revi.sed  contents, 

28068 
Net  positive  suction  head  available  for 

emergency  core  cooling  and  containment 

heat  removal  pumps.  7806 


Pressunzed  water  reactor,  control  rod  dnve 
mechanism  nozzle  and  other  vessel  closure 
head  penetrations.  17887 
Steam  generator  internals  al  foreign  pressunzed- 

watcr  reactor  facilities;  degradation.  5656 
Ultrasonic  testing  examinations  in  inservice 
inspection  programs;  effectiveness.  3064 
Lobbying  activities;  registration  with  Congress  and 

filing  of  semiannual  reports.  7479 
Massachusetts;  discontinuance  of  NRC  regulatory 

authonty  within  commonwealth.  16628 
Matenals  licensees;  license  terms  extended  from 

five-year  to  ten-year  penod,  5656 
Meetings 

Amencan  Society  for  Quality  Control  and  NRC. 

quality  assurance  pnnciples.  29163 
Fabncation  of  mixed  oxide  fuel;  industry 

presentations.  10296 
Medical  Uses  of  Isotopes  Advisory  Committee, 

14170 
Mixed  oxide  (MOX)  fuel  use  in  nuclear 
reactors;  industry  presentation.  4084 
Nuclear  Regulatory  Research  Office,  core 

research  capabilities.  12256 
Nuclear  Safety  Research  Review  Committee. 

2695.  13726.  14171 
Nuclear  Waste  Advisory  Committee.  7280. 

10095.  15739.  24670.  31181 
Reactor  Safeguards  Advisory  Committee.  771. 
2401.  2695,  3539,  4340,  5496.  6566,  7077, 
7479.7810.  10882.  11231,  13175.  13404, 
16203.  19147,  19148.  25677,  25678, 
25979,  27632,  28523.  29163.  31182, 
33936.  33937,  34089 
Safety  regulations  information  conference.  3065 
Tntium  production  in  commercial  light-water 
reactors;  DOt"  proposal,  public  meeting. 
3925 
Meetings.  Sunshine  Act.  121.  1138.  1930.  3318, 
4084.  5258,  6280.  7479.  8461,  9818.  11231. 
12861.  14171.  15546.  16875.  18374.  19634, 
23284,  249K4.  25214.  26340.  27633,  28908, 

30628.  31638.  32831.  34090 
Memorandums  of  understanding. 

Energy  Depanment — 

.^gency  cooperation  on  significant  projects 

and  activities.  1 1936 
Hanford  tank  v^asle  remediation  system 

pnvdtization  activities,  cooperation  and 
support  for  demonstration  phase  (Phase 
I).  12861 
Food  and  Drug  Administration;  medical  devices 
and  radiopharmaceuticals  containing 
radioactive  matenals;  regulatory  programs, 
15740 
NRC  emergency  response  data  system 
utilization  — 
Vermont.  6281 
Mixed  radioactive  and  hazardous  waste 

Cesium- 137  contaminated  emission  control  dust 
and  other  incident-related  material 
disposlion.  staff  technical  position.  13176 
Multi-Agency  Radiation  Survey  and  Sue 

Investigation  Manual,  availability.  ~!^b 
Nuclear  industry  employees,  sjfcly  conscious 
work  environment.  stundarJi/cd  approjch 
8785 
Nuclear  waste  and  sjx-n!  lucl  shipments 
Governors    designees  receiving  adv,ince 
nolificalion.  list.  35237 
Operating  licenses,  amendments,  no  significant 
hazards  considerations,  biweekly  notices.  121. 
2185,  4341.  6566.  8790,  114X3.  14457. 
17223,  19825,  24984,  27792,  29163,  303.58, 

30629.  33117 
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Organization,  functions,  and  authonty  delegalions: 
Local  public  document  room  rclocalion  and 
establishment — 
Houston  Lighting  &  Power  Co..  South  Texas 

Project.  12256 
LdCros.sc  Boiling  Water  Reactor.  WI.  14476 
LaCrosse  boiling  water  reactor.  Wl.  closure, 
I  34321 

San  Onofre  Nuclear  Station.  CA.  reopening. 

3065 
Washington  Power  Supply  System:  Nuclear 
L'niLs  3  and  5  site  in  Satsop,  WA;  new 
location  selection.  34090 
Wharton  County  Junior  College.  TX.  2695 
Petitions;  Director's  decisions 

.Advanced  Medical  Systems.  Inc.,  33682 
Bassilakis.  Rosemary.  18157 
Consumers  Power  Co..  4360 
Consumers  Power  Co  ct  al  .  10882,  19820, 

34091 
Envirocare  of  Utah.  Inc.  7281 
Flonda  Power  &.  Light  Co..  33687 
Georgia  Power  Co.  et  al..  13908 
GPU  Nuclear  Corp..  29163.  33688 
Gunter.  Paul,  et  al.,  17252 
Northeast  Nuclear  Energy  Co.,  424 
Northeast  Utilities.  7281.  24671 
Rocmer.  Eleanor.  Esq..  el  al,.  1783 
Shieldalloy  .MeUllurgical  Corp.,  23284,  28740 
Shicldalloy  Metallurgical  Corp.  et  al.,  17650 
Toledo  Coalition  for  Safe  Energy.  7077 
U.S.  Ennchment  Corp..  15943 
Vermont  Yankee  Nuclear  Power  Corp.,  8462 
Westmghouse  Electric  Corp.,  14707 
Pnvacy  Act 

Systems  of  records.  15207 
Probabilistic  nsk  assessment  methods,  use  in 
nuclear  regulatory  activiues,  proposed 
regulatory  guides  availability  and  comments 
request,  34321 
Regulatory  guides,  issuance,  availability,  and 
withdrawal.  1138.7811,  13727,  14477. 
15547,  16204.  16629,  19635,  25979.  28524, 
32666 
Reports,  availability,  etc.: 

Changes,  tests,  or  eupcnments.  regulatory 

guidance.  24997 
Individual  plant  examination  databa.se.  user's 

guide.  24516 
Individual  plant  examination  program,  reactor 
safety  and  plant  performance  perspecuvcs. 
4365 
License  applications  to  distnbule  byproduct 
matenal  to  persons  exempt  from  NRC 
license  requirements;  standard  review  plan. 
16630 
Operator  licensing  program,  nuclear  power 

reactors.  6017 
Performance  assessment  methodology  for  low 
level  radioactive  waste  disposal  facilities, 
branch  technical  p<isition.  2'}164 
Portable  gauge  licenses,  program  specific 

guidance.  35240 
Power  reactors:  operating  liLcnsing  exa.Tiinaiion 

standards.  8462 
Reactor  safety  and  plant  pcrfomnnce.  individual 
plant  examination  program,  comment 
request  and  workshop.  13198 
Regulator.  Analysis  Techical  Evaluation 

Handbook,  availability.  6018 
Tntium-producing  burnable  absorber  rod  lead 
test  assemblies,  safety  evaluationy.  31853 
Senior  Executive  Service  | 

Executive  Resources  Board,  membership.  25214 
Performance  Review  Boards,  membership. 

24516  I 


Site  decommissioning  management  plan,  sites. 
Removals  from  list-- 

Texas  Instruments.  Inc  .  sue.  M.A.  P888 
Strategic  assessment  ajid  rcbaselining  initiative. 
Phase  !I  stakeholder  ii.ieraction  repon 
availability.  269^ 
United  States  Ennchmen;  Corp  gaseous  diffusion 
plants,  regulatory  jurisdiction  transferred  from 
DOE  to  NRC,  certification  process.  1  193« 
Apphcauons.  hearings,  deurmiruitions   etc  . 
21st  Century  Technologies.  Inc  .  19816.  34718 
Agarwal.  Shashi  K  .  M  D..  2181 
.^nzona  Public  ScrMce  Co..  18153 
.A.nzona  Public  Service  Co.  et  al  .  6564 
Army  Department.  US   Army  Armament  and 
Chemical  .Acquisition  and  Logistics 
Activity.  Rock  Island.  IL.  15940 
Anrw  Department.  Watcnown  Arsenal.  MA 

19824 
Atlas  Corp..  3313.  7279 
Babcock  and  Wilcox  Apollo  Site.  P.-\.  19140 
Baltimore  Gas  &  Electnc  Co  .  4816,  8780, 

13171 
Bamett  industrial  ,X-Ra>,  Inc.,  30346 
Ba.rnhart.  Jeffery  Lee.  35236 
Baudino.  Daniel  R  .  30348 
Boston  Edison  Co..  1  1480.  27076 
Bynum.  Joseph  R..  3923 
Calabrese.  Frank  J..  Jr..  15542.  18155 
Capital  Engineenng  Services.  Inc..  28519 
Carolina  Power  &.  Light  Co.,  3719,  5490. 

15542,  19818.  23498 
Chemetron  Corp  .  Inc  .  6014 
Chem-.Nuclear  Systems.  Inc  .  12254 
Cleveland  Electnc  Illuminating  Co  .  ct  al,. 

18369.  18658.  34316,  34317 
Commonwealth  Edison  Co.,  4553,  6016,  7804, 
8998,  10088.  I72I9,  17220.  19141.  19143 
27790.  31633 
Commonwealth  Edison  Co  et  al..  23499 
Connecticut  Yankee  .Atomic  Power  Co  .  13899. 

1662'^ 
Consolidated  Edison  Co  of  New  York.  Inc. 

9816.  2682' 
Consumers  Power  Co  ,  1001.  27790 
Department  of  Energy.  P82 
Detroit  Edison  Co.,  15731 
Duke  Power  Co..  24512,  32831 
Duke  Power  Co  et  al..  11931.  13213,  18369 
Duquesne  Light  Co..  30625 
Duquesne  Light  Co.  et  al  .  '4166 
Energy  Department.  105% 
Energy  Fuels  Nuclear.  Inc..  10090.  24514 
Entergy  Operations.  Inc  .  4818.  7280.  12858. 

1%24.  19626.  19628.  33934 
Flonda  Power  &  Light  Co  .  14''6 
Flonda  Power  Corp  .  9214.  265"'6 
Georgia  Power  Co  et  al..  13900.  L'90! 
GPl   Nuclear  Corp  .  26572 
Homestake  Mining  Co  .  3314.  27076 
Houston  Lighting  &  Power  Co.  ct  al.,  19358 
lES  Utilities  Inc  et  al.,  8783 
Illinois  Power  Co  .  17220.  34318 
Illinois  Power  Co.  el  al..  4337.  5495,  11933. 

1'902 
Johns.  David  F..  PE.  28521 
Kum.ir,  Knshna.  92  16 
McNeil.  Darr>!  D  .  15205 
Mulkey.  James  L..  ''218 
National  Institutes  of  Health.  28899 
NDC  Systems.  3314 
Nebraska  Public  Power  Distnct.  34718 
Nelson.  James  C  .  505'' 
Niagara  Mohawk  Power  Corp..  .'0625 
North  .Atlantic  Energy  Service  Corp  ct  al., 
54^:.  54Q4 


Occupational 

North  Carolina  Stale  L  nivcrsuv.  24976 

Northeast  Nuclear  Energy  Co  .  9000.  13903 

Northeast  Nuslcar  Encrgs  Co  et  ai..  15544 

Northeasi  Itihtics.  WfM  ,' ;^(^25 

Northeasi  Ltihtics  ct  ai     4819 

Northern  States  Power  Co..  4338,  5857,  17882. 

340»6 
Nuclear  Fuel  Services,  Inc  .  20039 
Owen.  Cecil  Ray.  1135 
PECO  Energy  Co..  34318 
Peco  Energy  Co  et  al,.  2694,  26329 
Pennsylvania  Power  &  Light  Co,.  10090.  12859. 
1416".  1788^  18824.  23278.  26330.  26825 
Portland  General  Electnc  Co,.  2399.  5860. 

1  1934.  32664 
Power  Authontv  of  State  of  New  York.  2182. 

5255.  13173.  15942,  33445 
Public  Service  Co  of  Colorado.  5655.  10881, 

25975 
Public  Service  Electnc  ii.  Gas  Co  ,  5861,  16199, 

26574.  26826.  29158.  34488 
Public  Service  Electnc  i  Gas  Co  et  al.  26573, 

31635 
Quivira  Mining  Co  .  32386 
Rio  .-Mgom  Mining  Corp  .  13724 
Rochester  Gas  &  Electnc  Corp  .  23502 
Sadovskv.  Roy.  D  V  M  ,  25673.  25674 
Sequoyah  Fuels  Corp  .  1 1  37 
Southern  California  Edison  Co..  3536.  7477. 

9001.  238]  1 
Southern  Nuclear  Operating  Co  ,  Inc.  10294. 

16201.  18658 
Southern  Nuclear  Operatine  Co,.  Inc,  et  ai., 

"806.  2""01 
Stephens.  Derek  F  .  23279 
Tennessee  Valley  Authontv.  1138.  6276.  14452, 

15"33.  30349.  34088  ' 
Tetnck.  Ralph  L..  24515 
Toledo  Edison  Co  .  et  al  .  8783.  18156.  19631, 

UMsi 
U.S.  Ennchment  Corp  .  1662",  19631,  2497Q 

25017 
University  of  Cincinnati.  5256 
University  of  Illinois  at  Urbana  Champaign. 

29160 
University  of  Utah.  13903.  19304 
US  Ecology.  Inc.  24977 
\ermonl  Yankee  Nuclear  Power  Corp  .  15545. 

'2386 
V  irginia  Electnc  &  Power  Co  .  5863.  26828 
Washington  Public  Power  Supply  System.  8045. 

9220.  11230.  29160 
Wisconsin  Electnc  Power  Co  .  5061.  5256. 

30888,  31636 
Wisconsm  Public  Service  Co  et  al..  24977, 

26829 
Wolf  Creek  Nuclear  OperaUng  Corp..  1478. 
14169 

Nuclear  Waste  Technical  Review 
Board 

NOTICES 

Mceungs.  26341 

Occupational  .Safety  and  Health 
.Administration 

RLLLi 

Inspections,  citations,  and  proposed  penalties: 

Abatement  venfication.  15324 
Occupational  injury  and  illness,  recording  and 
reporting: 
Esublishment-specific  dau  collccuon  by  mail, 
6434 
Safety  and  health  standards 

I.3-Butadicne  (BDi.  ixcupational  eiqwsure; 
reporting  and  recordkeeping  rfquitemenc, 
29668 
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Occupational 


Safely  and  health  stanLl.Lrd^,  etc, 

Melhvlene  chloride    ixcupjTional  exposure. 
149-1 
Shipyard  cmplosmer.i  ^a(ei\  and  health  standards: 
Personal  protective  equipment,  effective  dale 
and  reporting  and  recordkeeping 
requirement;..  .^354^ 
State  plans,  standards  appnnal.  etc.: 
Ala.ska  el  al  .  2558 

PROPOSED  RULES 

.Mtemative  dispute  resolution,  expanded  use  by 

agency  programs.  6690 
Safety  and  health  standards 

Control  of  hazardous  energy  sources  (lockout. 

lagout).  review  meeting.  29089 
Ethylene  omde  standard  rcvic*.  meeting.  28649 
Exit  routes  (means  of  egress i,  public  heanng. 
9402 
Shipyard  employment  safety  and  health  standards: 
Fire  Protection  for  Shipyard  Employment 
Negotiated  Rulemakmg  .Advisory 
Committee    ' 
Meetings,  1213:',  34417 

NOTICES 

.Agency  information  collection  activities 
Proposed  collection,  comment  request,  4081, 
9211.  10.592.  11928,  18368.  19621,23277. 
31848,  33909.  35233 
Committees,  establishment,  renewal,  icrmination. 
etc.: 
Construction  Safely  and  Heaiih  Advisory 
Committee,  nomination  request.  ■?4;'13 
Grants  and  cooperauve  agreements,  availability, 
etc. 
Residential  construction  industry  standards; 

training  seminars,  29373 
Susan  Harwood  training  program.  18799 
Meetings 
Construction  Safety  and  Health  Advisory 

Committee.  8460.  31463 
Manlime  .Advisory  Committee  for  Occupational 

Safelv  and  Health.  3"^ 1 8.  293^6.  33682 
Occupational  Safeiy  and  Health  Naiional 
Advisory  Committee.  i.''396.  25668 
Nationally  recognized  testing  iaboratones.  etc.: 

Eniela.'lnc  ,  8041.  28066" 
Reporting  and  recordkeeping  requirements,  19815 
Slate  plans,  standards  approval,  etc., 
California.  31159 
Maryland,  16873 
I  Vlinnesoia,  3532 
Pjerto  Rico,  25668 
Wa,shington,  3311,  ^"^34 

Occupational  Safety  and  Health 
Review  Commission 

RULES 

Practice  and  procedure: 

E  Z  Tnal  pilot  program  implementation  and 
simplified  proceedings  for  adjudicative 
prixess.  rules  revision.  1W21 

PROPOSED  RULES 

Practice  and  prficcdu.'c 

E  Z  Tnal  pilot  program  implementation  and 

simplified  proceedings  for  adjudicative 

process,  rules  revision.  34031 
Miscellaneous  amendments.  121 ''4 

Office  of  Federal  Housing  F.nterprise 
Oversight 

Sff  Federal  Housini;  Pnterpnse  Oversight  Office 

Office  of  .Management  and  Budget 

Vr  Management  and  Budget  Office 
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Office  of  the  Special  Counsel 

NOTICES 

Agency  informaiion  colleciion  activities: 
Submission  for  OMB  review;  comment  request, 
32851 

Office  of  United  States  Trade 
Representative 

See  Trade  Representative.  Office  of  United  Slates 

Ounce  of  Prevention  Council 

NOTICES 

Grants  and  cooperative  agreements,  availability, 
etc.: 
President's  Crime  Prevention  Council;  youth 
drug  and  alcohol  use  prevention  program, 
2886 

Overseas  Private  Investment 
Corporation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  3915 
Submission  for  OMB  review;  comment  request. 
15727.  15917.  30338,  33437 
Environmental  Handbook,  current  environmental 
policies  and  procedures,  publication  and 
electronic  access,  5645 
Meetings.  Sunshine  Act.  8989.  10878.  28896 

Panama  Canal  Commission 

RULES 

Acquisition  regulations: 

Debarment,  suspension,  and  ineligibility.  1 1770 
Health,  sanitation,  and  communicable  disease 
surveillance: 
Disinfecting  vessels  requirement;  technical 

amendments;  correction.  12751 
Licensing  of  activities.  33747 
Shipping  and  navigation: 

Vessel  transit  reservation  system,  trans:! 
schedule  preference,  transiting  vessels 
order,  and  passenger  steamers  preference, 
18275 

PROPOSED  RULES 

Semi  annual  agenda.  22522 

Shipping  and  navigation: 

Vessel  transit  reservation  system,  transit 
schedule  preference,  transiting  vessels 
order,  and  passenger  steamers  preference, 
9997 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  29165 

Parole  Commission 

NOTICES 

Mecungs;  Sunshine  Act,  770,  10588,  12666, 
33116 

Patent  and  Trademark  Office 

PROPOSED  RILES 

Patent  and  trademark  cases: 

Fee  revisions,  24865 
Patent  cases: 

Practice  rules,  trademark  uial  and  appeal  board 
proceedings.  30802 

NOTICES 

Meetings: 

Trademark  Affairs  Public  Advisory  Committee. 
I  18332 


Patents; 

Chemical  composition  species,  single  pnor  an 
reference;  claims,  examination  guidelines, 
6217,  94,S6 
Human  drug  products — 

CORLOPAM;  active  ingredient  term 
extension,  18099 

Peace  Corps 

PROPOSED  RULES 

Semi-annual  agenda.  22526 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  comment  request,  18659 
Submission  for  OMB  review;  comment  request, 
2401,  5656.  5657.  27283.  31853,  31854 

Pnvacy  Act: 

Systems  of  records,  5657 

Pension  and  Welfare  Benefits 
Administration 

RULES 

Employee  Retirement  Income  Secunty  Act: 
Group  health  plans;  disclosure  requirements, 
16979 
Correction,  31695 
Group  health  plans;  access,  portability,  and 
renewability  requirements,  16894 
Correction,  17004,  31669,  31690 

PROPOSED  RULES 

Employee  Retirement  Income  Secunty  Act; 
Civil  monetary  penalties;  inflation  adjustment, 
19078 
Correction,  23534 
Health  insurance  portability,  comment  request, 

3563 
Plan  assets;  participant  contributions,  14760 
Mental  Health  Paniy  Act  of  1996  and  Newborns' 
and  Mothers'  Health  Protecuon  Act  of  1996: 
implementation.  34604 

NOTICES 

Agency  information  collection  activities: 

Proposed  collecuon.  comment  request,  15539 
Employee  benefit  plans;  class  exemptions 

Foreign  exchange  transactions  executed  pursuant 

to  standing  instniciions,  5051 
Investment  services,  reduced  or  no  cost,  receipt 

by  individuals  whose  benefit  IRAs  or 

KEOGHs  have  been  established  or 

maintained.  5855 
Employee  benefit  plans:  prohibited  transaction 
exemptions: 
1st  Source  Bank  et  al,.  33910 
ADP  Ruor  Daniel.  Inc.,  el  al  .  10074 
Bear,  Steams  &  Co.  Inc.  28502 
Chicago  Corp.  el  al.,  1913.  10078 
Equitable  Life  Assurance  Society  of  the  L'nited 

Slates  et  al,.  33925 
General  Electric  et  al,,  18801 
ILGWU  National  Reuremem  Fund  et  al.,  7268 
KeeblerCc,  31630 
Keebler  Co,  ct  al  .  27621 
McLane  Co  .  Inc  ,  27625 
Norwest  Investment  Services.  Inc.,  28515 
Operating  Engineers  Local  1.50  et  al..  18803 
Orders  Distributing  Co..  Inc.,  et  al.,  4802 
Pikcsville  National  Bank  &  Trust  Co  e!  al  . 

4810 
Real  Estate  Equity  Trust  No,  1  el  al  .  17207 
Robert  A   Ben/  &  Co  .  PA.  ct  al  ,  30616 
United  States  Trust  Co  of  New  'Vork  el  al  . 

18X17 
Univar  Corp  el  dl  .  1925.  4X14 
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Washington  National  et  al.,  31630,  33443 
Washington  National  Insurance  Co,  et  al..  17209 
Wells  Fargo  Bank,  N.A.,  et  al..  7275 
Employee  Retirement  Income  Secunty  Act; 
Multiemployer  welfare  benefit  plans;  annual 

reporting  enforcement  policy;  adoption  and 

comment  request,  1 1929 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council,  5857,  12856,  12857, 

13171,  19815,  19816,  27785,  27786,  34314 

Pension  Benefit  Guaranty 
Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 

Interest  assumptions  for  valuing  benefits, 

2016,  6874,  12098.  18268,  26741,  32197 
Termination,  assessment  of  penalties  for  failure 
to  provide  required  information;  policy 
statement,  12521 
Waivers  for  major  disaster  area  residents  due  to 
severe  weather: 
Midwest  and  South,  12542 
Upper  .Midwest.  28631 

PROPOSED  RULES 

Multiemployer  plans: 
Mergers  and  transfers  between  multiemplover 
plans.  23700 
Semi-annual  agenda.  22530 
Single-employer  plans: 
Allocation  of  assets — 

Mortality  tables.  12982 
Termination  regulations;  amendments,  12508 
NOTICES 
Agency  information  collecuon  activities: 

Proposed  collecuon;  comment  request.  4820. 

8057,  9239.  18826.  24998 
Submission  for  O.MB  review;  comment  request, 
8057.  20226.  23507.  34721 
Multiemployer  plans. 

Bond  escrow  requirement,  exemption  requests — 
Bryland.  LP..  20226 
Dunham-Bush.  Inc..  16204 
Interest  rates  and  assumptions,  2401,  18374. 

26831 
Vanable-rale  premiums  and  benefits  following 
mass  withdrawal;  interest  rates  and 
assumpuons.  7078,  12257.  32387 
Single-employer  plans: 

Interest  rates  and  assumptions,  2401.  18374 
Substantial  damage  determination  requests 
Freight  Drivers  and  Helpers  Local  Union  No. 
557  Pension  Fund.  31465 

Personnel  Management  Office 

RULES 

Administrative  law  judge  positions  examination 

administration,  funding.  644S 
Allowances  and  differentials 
Cost-of-living  allowances  (nonforeign  areas), 
14188 
Correction,  16218 
Conflict  of  interest,  correcuon.  32859 
Employment: 

Excepted  service — 

Schedule  A  authonty  for  positions  in 
temporary  organizations,  18505 
Summer  employmrnl  program,  streamlining. 
19K99 
Match  Act  Reform  Amendments  of  1993, 

notification  requirements  removed.  23  1 25 


Mobility  assignments  between  Federal  agencies 
!  and  non-Federal  entities;  app>ointment 

I  system  streamlining.  23126 

I       Presidential  management  intern  program.  3193 
j       Reduction  in  force — 

!  Iniual  retirement  eligibility  establishment  and 

health  benefits  continuance,  annual  leave 
use,  10681 
Surplus  and  displaced  Federal  employees,  career 
transition  assistance  programs  development 
31315 
Correction,  34385 
Federal  Employee  Travel  Reform  Act  of  19%. 
implementation: 
Locauon- based  pay  entitlements;  official  duty 
station  determinations.  25423 
Intergovernmental  Personnel  Act  programs 
Personnel  administration  by  State  and  local 
govenunents;  ment  svstems  standards. 
33971 
Pay  administration 

Holiday  pay  for  prevailing  rate  employees, 
premium  pay  for  nonappropnated  fund 
wage  employees,  etc.,  28305 
Prevailing  rate  systems,  3195,  16465,  28978 
Retirement 

Civil  Service  Retirement  System— 
Ment  Systems  Protection  Board  direct 
appeals,  claims  adjudication.  228''? 
PROPOSED  RULES 
.Allowances  and  differentials. 
Cost-of-living  allowances  (nonforeign  areasi. 
13354 
Employment 

Excepted  service — 
Summer  emplovment  program,  streamlining. 
1695 
Qualification  requiremenLs,  general.  30^^8 
I       Reduction  in  force — 

Retention  service  credit  received  based  on  lob 
performance,  correction.  5174.  7298 
Intergovernmental  Personnel  Act  programs 
Personnel  administration  by  State  and  local 

governments,  ment  system  standards.  4940 
Organizations  representing  Federal  employees  and 
other  organizations;  agency  relationships. 
19525  I 

Pay  administration:  | 

Child  support,  alimony  and  commercial 

garnishment  of  Federal  employees'  pay. 
processing.  31763 
Pay  Labor  Standards  .Act — 

Complaints  and  compliance,  withdrawn.  9995 
Political  aciiviues.  Federal  employees  residing  in 
designated  localities.  34017 
Correction,  35247 
Retirement 
Civil  Service  Retirement  System — 

Disability  retirement;  application  procedures 
uniformity.  2323 
Federal  Employees  Retirement  System- 

Disability  retirement;  application  procedurcv 
uniformity,  2323 
Semi-annual  agenda,  22.*>00 

NOTICES 

Agency  wiformation  collection  aeuviues 

Proposed  collection,  comment  request.  2197, 

3319 
Submission  for  O.MB  review,  comment  request. 
2403.  3319,  9003,  14171.  23812,  25980. 
28741 
Allowances  and  differentials: 

Cost  of  living  allowances  in  nonforeign  areas: 
report  on  l'>96  suncys,  avaiiabihly,  14190 
Excepted  service 

Schedules  ,A.  B.  arnl  C,  positions  placed  or 
rcvokcd- 
Update.  2403.  586?.  \OQ95.  14707.  22979, 
^0889 


FEDERAL  REC;i.STER  INDEX.  January-June,   1997 


Locality  pay,  President's  Pay  Agent,  salary  tables 

1997  pay  adjustments.  16631 
Meetings 

Federal  Prevailing  Rate  Advisorv  Committee, 

5062.  17257.  25678.  32832' 
Federal  Salary  Council.  33447 
National  Pannership  Council.  50fe3.  10885, 
16632.  31182 
Personnel  management  demonstration  proiects 
Army  Department — 

Aviation  Research.  Development  and 

Engineenng  Center.  Federal  Center.  Sl, 
Louis.  .MO.  11700 
US   Army  Engineer  Waterways  Lxpenmcni 

Station,  Vicksburg.  MS.  12006 
U  S   Army  Medical  Research  and  Matenel 

Command.  Fon  Detnck.  MD,  116''6 
US    -Army  Missile  Command  (MlCOMi, 

Redstone  Arsenal.  AL.  I  1982 
US,  Army  Research  Laboratorv.  .Adelphi. 
MD.  1  1646 
Aviation  Research,  Development  and 

Engineenng  Center.  MO.  scietKe  and 
technology  reinvention  laboratones.  34Q06 
Commerce  Department 

Alternative  personnel  management  svstem. 
24256 
Missile  Research,  Development,  and 

Engineenng  Center.  AL.  science  and 
lechnologv  reinvcnuon  laboratones.  34*''6 
Naval  Sea  Systems  Command  Warfare  Centers. 
scietKC  arxJ  technology  reinvention 
laboratones.  8586 
Retirement 
Civil  Service  Retirement  System — 

Present  value  factors.  19149 
Federal  Employees  Reuremeni  System^ 
Normal  cost  percentages.  19152 
Present  value  factors.  191^1 
Senior  Executive  Service 

Career  positions  resened  dunng  !99^,  list.  S516 

Physician  Payment  Review 
Commission 

NOTICES 

Meeungs.  6587.  1882" 
.Meetings.  Sunshine  Act.  2!9~ 

Postal  Rate  Commission 

RILES 

Practice  ar>d  procedure 

Omnibus  rate  proceeding — 

Cost  attribution  methods  and  rate  design 
pnnciples.  30242 

PROPOSED  Rl  LES 

Practice  and  procedure 

.Market  research  evidence,  foundational 
requirements  cianfied.  2'^''^8 

NOTICES 

Domestic  maii  classification  schedule 

Forwarding  and  return  of  starxlard  lAi  parcels; 
schedule  proviMons  and  rates  changes, 
''2832 

Parcel  services  provisions  and  rates.  9455 

Weight  limitationv.  bound  pnnted  matter.  32125 
Meeungs,  Sunshine  Act.  1478.  4553.  10597, 

18157.  54<:)95 
Parcel  classification  reform.  26594 
Post  o(rwc  cloMngs,  petitions  lor  appeal 

Ada,  KS,  32128 

Cardiff.  MD,  10097 

Eddvvillc.  NE.  5496 

Henri.  WI,  5497 

Jackson  Juncuon.  lA.  1009^ 
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Kings  Creek.  SC.  ^0890 
Kingsdo«-n.  KS,  ?2i:8 
Kinross.  \A.  ?:i2'J 
Lasker.  NC.  12667 
North  ShapL-igh.  ME.  16632 
Pleaiant  Praine.  Wl.  429 
Popejov.  I  A.  }0»9\ 
Rago,  KS.  30891 
Rijs,sell  Spnngs,  KS.  16875 
Scotch  Grove.  l.A.  24999 
Spottswood.  VA.  11938 
Stanlev.  lA.  10886 
Visits  to  facilities.  8058 

Postal  Service 

RLLES 

•Administrative,  civil,  and  criminal  forfeitures; 
remission  and  mitigation  petitions, 
procedures.  31726 
Board  of  Governors  bylaws. 

Information  lumished  to  Board  concerning 
program  review,  and  Chief  Postal 
Inspector.  18519 
Sunshine  Act  provisions.  44^S 
Domestic  Mail  Vlanual 

Address  correction  information  requests  b) 

mailers.  15056,  24340 
Expenmental  nonlctter  size  business  reply  mail 
categones  and  fees,  implementation 
standards.  2'^7s; 
Miscellaneous  amendments.  645.  30457 
Restructuring  and  revision.  14826 
Special  services  reform,  implementation 
standards.  26()h(s,  ^isi; 
International  Vljil  Manuai 
Global  package  imk    CiPLi  service — 
Canada,  16"  4 

Canada  arxl  Lnited  Kingdom.  638 
Catalog  harmonization  charges.  19223 
China.'2'=>15 

Implementation.  631.  17072 
Japan,  25136 
International  mail  special  services — 

Fees  and  insurance  limits  changes.  28632 
Practice  m  pro■■eedlne^ 

Pandenng  Advertisements  Statute; 

adrriniNtrjtive  violation  cases.  4459 

PROPOSKD  RL  I.ES 

E><imestic  Mail  Manual; 

information  based  indicia.  14833 
Correction.  25876 

NOTICES 

Complaints  filed 
Coalition  Against  Unfair  USPS  Competition. 
23813 
Di'mc^iic  mail  classification  and  rates: 
luperimental  nonletter-size  reply  mail 

categones  and  fees,  25756 
Special  services  reform.  26099 
L>^)mt^tlc  mail  classifications  and  rales,  33142 
[Ximeslic  Mail  Manual: 
Posuge  meters  manufacture  and  use — 
Postal  secunty  devices  and  indicia 
(postmarks);  specifications.  1001 
Transition  Book;  removal.  30892 
dovemment  Performance  and  Results  Act: 

Strategic  plan  development.  15740.  28074 
Meeungs.  Sunshine  Act.  2197.  3721.  8463.  14480. 

19153.  20227,  26595.  28074.  32837 
Privacy  Act 

Systems  of  records,  18375.  25980.  30898. 
M)84 1 

Presidential  Vdvisorv  ( Ommittee  on 
(iulf  War  Veterans'  lilnesst-s 

NOIKKS 

Meetings.  7480.  16876.  28074.  32667 
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Presidential  Documents 

PROCLAMATIONS 

Generalized  System  of  Preferences,  amendments 

(Proc.  7007),  4415,  19017,  30415 
Trade: 

Certain  Pharmaceulicah  and  Chemical 

Intermediates;  Tariffs  (Proc.  6982).  16039 
Special  observances: 

African  Amencan  History  Month,  National 

(Proc.  6970),  5287 
Amencan  Heart  Month  (Proc.  6971).  5291 
Amencan  Red  Cross  Month  (Proc  6973).  9065 
Asian/Pacific  Amencan  Henuge  Month  (Proc 

6998),  25105 
Cancer  Control  Month  (Proc  6980).  16033 
Child  Abuse  Prevention  Month,  National  (Proc. 

6981).  16035 
Child  Passenger  Safety  Week.  National  (Proc. 

6972),  6443 
Cnme  Victims'  Rights  Week,  Nauonal  (Proc. 

6989),  19021 
DA. RE.  Day.  Nauonal  (Proc.  6984),  18015 
Day  of  Hope  and  Renewal.  National  (Proc 

6%8),  3443 
Day  of  Prayer,  National  (Proc.  6991),  19663 
Defense  Transportation  Day.  National,  and 

National  Transportation  Week  (PrcK   7002). 
26379 
Education  and  Shanng  Day,  USA   (Proc. 

6990),  19471 
Father's  Day  (Proc.  7010),  32983 
Flag  Day  and  National  Rag  Week  (Proc.  7009), 

31699 
Former  Prisoner  of  War  Recognition  Day, 

National  (Proc.  6983),  17681 
Greek  Independence  Day:  A  National  Day  of 
Celebration  of  Greek  and  Amencan 
Democracy  (Proc.  6979),  14771 
Insh-Amencan  Hentage  Month  (Proc.  6974). 

9677 
Jewish  Henuge  Week  (Proc.  7001),  26203 
Uw  Day,  U.S.A.  (Proc.  6995).  19897 
Loyalty  Day  (Proc.  6997).  24557 
Mantime  Day.  National  (Proc.  7005),  28605 
Martin  Luther  King.  Jr..  Federal  Holiday,  (Proc. 

6%7).  3441 
Mother's  Day  (Proc.  6999).  25421 
Older  Amencans  Month  (Proc.  69%).  24555 
Older  Workers  Employment  Week.  National 

(Proc.  6978).  11069 
Organ  and  Tissue  Donor  Awareness  Week, 

National  (Proc.  6992),  19891 
Pan  Amencan  Day  and  Pan  Amencan  Week 

(Proc.  6987).  18503 
Park  Week,  National  (Proc.  6994).  19895 
Pay  Inequity  Awareness  Day.  National  (Proc. 

6985).  18497 
Peace  Officers  Memorial  Day  and  Police  Week 

(Proc.  7000).  26201 
Poison  Prevention  Week.  National  (Proc.  6977). 

11067 
Prayer  for  Peace.  Memorial  Day  (Proc  7006), 

28793 
Religious  Freedom  Day  (Proc.  6966).  3191 
Safe  Boating  Week.  National  (Proc.  7003). 

27167 
Save  Your  Vision  Week  (Proc.  6976),  9907 
SerMce  and  Volunteer  Week.  National  (Proc. 

6986).  18501 
Small  Business  Week  (Proc.  7008).  30427 
Wildlife  Week.  National  (Proc.  6993),  19893 
Women's  History  Month  (Proc.  6975),  9905 
World  Trade  Week  (Proc.  7004).  27927 

EXKCUTIVE  ORDERS 

Agncultural  trade  development  and  food 

assistance,  amendment  (EO  13044).  19665 


Burma;  prohibiting  new  investment  in  (EO 

13047),  28301 
Commmces.  establishment,  renewal,  termination, 
etc. 
Amencan  Airlines  and  the  Allied  Pilots 
Association  labor  dispute,  emergency 
board;  establishment  (EO  13036),  7653 
Bioethics  Advisory  Commission,  National; 
extension,  27685 
Con-cction,  28109 
Capital  Budgeting,  Commission  to  Study; 
establishment  (EO  13037),  10185  ' 
Consumer  Protection  and  Quality  in  the  Health 
Care  Industry,  Advisory  Commission  on, 
amendment  (EO  130401,  14773 
Cniical  infrastructure  F^rotccuon,  President's 
Commission  on,  amendment  (EO  13041), 
17039 
Digital  Television  Broadcasters,  Advisory 

Committee  on  Public  Interest  Obligations 
of;  establishment  (EO  13038),  12065 
Environmental  Health  Risks  and  Safely  Risks 
to  Children,  Task  Force  on  (EO  13045), 
19885 
Gulf  War  Veterans'  Illnesses.  Pesidenual 
Advisory  Committee  on;  extension  (EO 
13034),  5137 
High  Performance  Computing  and 

Communications,  Information  Technology, 
and  the  Next  Generation  Inlemet,  Advisory 
Committee  on,  eslablishmeni  (EO  13035), 
7131 
Internal  Revenue  Service  Management  Board; 
establishment  lEO  1305!  ,  34609 
Government  agencies  and  employees: 

Executive  branch,  administrative  management 
improvement  lEO  13048),  32467 
Nava!  Special  Warfare  Development  Group, 
exclusion  from  Federal  labor  management 
relations  program  (EO  13039).  12529 
Organi/aiion  for  the  Prohibition  of  Chemical 

Weapons  (EO  13049).  32471 
Presidents  Advisory  Board  on  Race  (EO  13050). 

32987 
Seat  belt  use  in  the  L'nitcd  Slates,  increasing  (EO 

13043).  19217 
World  Trade  Organi7.ation;  implementing  for  the 
U  S,  .Article  Vlll  of  establishing  agreement 
(EO  1.^042).  18017 

ADMINISTRATIVE  ORDERS 

Afnca.  Great  l^kes  region;  refugee  and  migration 
assistance  (Presidential  Determination  No.  97- 
13  of  December  27.  1996i.  39^9 
Albania,  Belarus,  KazaksUn.  Kyrgyzslan. 

Tajikistan.  Turkmenisian.  and  L/bekistan. 
Trade  Act  of  1974;  Continuation  of  waiver 
auihonty  (Presidential  Determination  No.  97- 
28  of  June  3.  1997),  32019 
Armenia,  Azerbaijan.  Georgia,  Moldova,  and 
Ukraine.  Trade  Act  of  1974.  emigration 
policies  (Presidential  Dctennination  No,  97- 
27  of  June  ^.  1997i.  32017 
Bosnia  and  Herzegovina 

Compliance  on  withdrawal  of  foreign  forces  and 
terminating  c(.x)peration  with  Iran 
(Presidential  fX-tcrmination  No.  97-22  of 
May  5,  1997).  2X29^ 
Burma,  report  to  Congress  on  conditions  and  US, 
policy  (Presidential  IXterm.inalion  No.  97  29 
ot  June   \K  1947).   U157 
China. 

Trade  Act  of  1974  restnctions.  continuation  of 
waiver  authonty  (Presidential 
Determination  No.  97  25  of  May  29. 
1997),  31313 
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Cuba: 

Anchorage  and  movement  of  vessels,  regulation; 
continuation  of  emergency  (Notice  of 
February  27,  1997).  934?' 
Foreign  Operations.  Export  Financing,  and  Related 
Programs  Appropnations  Act.  1997; 
determination  pursuant  to  section  523 
(Presidential  Determination  No.  97-11 A  of 
December  6.  19%).  299 
Foreign  Relations  Authorization  Act,  Fiscal  Years 
1994  and  1995.  delegation  of  responsibility 
(Memorandum  of  Apnl  24.  1997),  24797 
Government  agencies  and  employees. 

Classified  national  secunty  inforrrauon  (Order 

of  February  26,  1997),  9349 
FBI  employees,  delegation  of  responsibilities 
concerning  (Memorandum  of  Apnl  14. 
1997).  23123 
Human  subjects  of  classified  research, 

sU"engthened  protections  (Memorandum  of 
March  27,  1997).  26369 
Immigration  emergency  resulting  from  alien 
smuggling  (Presidential  Determination  No. 
97  16  of  February  12.  1997),  13981 
Iran  emergency,  continuation  (Notice  of  March 

5.  1997),  10409 
Iraq 

Defense  a.ssistance  for  northern  (Presidential 
Determination  No.  97-14  of  December  27. 
1996).  1379 
Korean  Peninsula  Energy  Development 

Organization.  LI.S.  cuntnbution  (Presidential 
Determination  No.  97-21  of  Apnl  24,  1997), 
15353,  23939 
Libya 

Continuation  of  state  of  emergency  with  U.S.- 
(Nonce  of  January  2,  1997).  587 
Middle  East  Peace  process,  continuation  of 

emergency  regarding  terronsts  who  threaten 
to  disrupt  (Notice  of  Januarv  21.  1997),  439, 
3739 
Correction.  3439 
Narcotics,  major  producing  and  drug  tranMt 
countnes,  certification  (Presidential 
Deierminalion  No   97-18  of  February  28. 
1997).  11589 
Palestine  l-iberation  Organization 

Suspending  rcstnctions  on  relations  with  U.S. 
(Presidential  Determination  No   97-17  of 
February  21.  1997),  9903 
Soviet  Union,  New  Independent  States  ot  the 
Former;  a.ssistance  program  (Presidential 
IXnerminalion  No.  97-23  of  May  5.  1997,, 
28297 
Assistance  program  iPreMdcntuil  Determination 

No.  97-15  ot  December  27.  1996).  1381 
Assistance  program  (Presidential  DetenminaUon 
No.  97-19  of  March  II.  1997).  13531 
Turkey,  waiver  of  statutory  restnclions  to  permit 
assistance  (Presidential  [X'termination  No.  97- 
24  of  May  23.  1997).  30737 
United  Nations,  delegation  of  authonty  to  IS 
Rcsprescntalivcs  i-n  rates  of  compensation 
(Memorandum  ot  Apnl  1.  1997).  18261 
Yugoslavia.  Federal  Republic  of  (Serbia  and 
Montenegro),  assistance,  waiver  of 
prohibition  (Presidential  IXnermination  No. 
97-26  of  Mav  H).  199'-),  29283.  .«20I5 


President's  Commission  on  Critical 
Infrastructure  Protection 


President's  Council  on  Sustainable 
Development 

NOTICES 

Meetings.  168''6 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Inmate  legal  activities  and  inmate  personal 

property,  4890 
National  secunty,  classified  informaiion 

disclosure  prevention,  and  acts  of  violence 
and  terronsm  prevention.  3-''730 
Transfer  of  inmates  to  State  agents  for 
production  on  State  wnts,  13825 
Transfer  of  offenders  to  or  from  foreign 
countnes,  27872 
Institutional  management 

Postsecondary  education  programs  for  inmates. 
25100 
Research,  protection  ot  human  subjects.  6660 

PROPOSED  RULES 

General  management  policy: 

Searching  and  detaining  or  arresting  persons 
other  than  inmates.  10164 
Inmate  control,  custody,  care,  etc 
Classification  and  program  review;  team 

meetings.  19430 
Progress  reports;  tnennial  preparation.  10164 

Prospective  Payment  .Assessment 
Commission 


NOTICES 

Meetings,  1 1 39, 


16877 


NOTICES 

Mceliniis,  l()8Xfi,  1S2()S. 


29SI,  28074,  314^7 


Public  Debt  Bureau 

NOTICES 

.Agency  information  collection  activities 

Proposed  collection,  comment  request.  12684. 
12685.  19174.  19175,  27291,  27292, 
29189,  29190,  29191.  19192 

Public  Health  Service 

See  Ageni.y  for  Health  Care  Policy  and  Research 
See  Agency  for  Toxic  Substances  .inj  Disease 

Registry 
.SVt-  Centers  lor  Disea.se  Control  and  Prevention 
See  FcHid  and  Drug  .-Ndministralion 
See  Health  Resources  and  Services  .Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Substance  .Abuse  and  Meniai  Mcailh  Services 

■Administration 

RILES 

Fellowships,  internships,  training; 
Health  services  research,  evaluation. 

demonstration,  and  dissemination  projects; 
peer  review  of  grants  and  contracts,  12906 
Vaccine  injury  compcnsjiiorr  program: 
Vaccine  injury  table  revision.  7t>s5 
Correction,  10626 

PROPOSED  RULES 

Fellowships,  internships,  training: 

Individuals  Irom  disadvantaged  backgrounds, 
.NiH  clinical  research  kxin  a'paymcnt 
program.  5953 

NOTICES 

Meetings 

K  vi;amins,  se^mid  Fixxl  and  Nutntion  Board 
workshop.  12835 


Folate,  vitamin  B-12.  arKi  choline  dietary 
retcrence  intakes  development,  public 
workshop,  7468 
National  Toxicology  Program.  Scientific 
Counselors  Board.  23468 
National  Institute  of  Child  Health  and  Human 
Development,  contraception  and  infemlity 
research  loan  repayment  program.  1  3892 
National  loxicologv  program 

Annual  plan  (1996  FT),  availability.  4783 
Biennial  Report  on  Carcinogens - 
Cntena  and  process  used  in  listing 

substances.  23469 
Nominations  for  listing  or  delisting.  29145 
Toxicology  dnd  carcinogenesis  studies — 
Bromixlichloroacetic  acid,  etc  .  19<48 
Phcnolphihalein,  31837 
Organization,  functions,  and  authontv  delegations 
Centers  for  Disease  Control  and  Prevention 
13389 
Put  prevention  into  pracu^e,  partnership  initiative. 

7468 
Repons,  availability,  etc 

National  institute  of  Environmental  Health 
Sciences 
Toxicologicai  test  methods,  validation  and 
regulatory  accepiarKe,  Alternative 
Methods  Validation  ad  hoc  Interagency 
Coordinating  Committee  report,  1  1901 
Xenotransplantation,  infectious  disease  issues, 
guideline  availability.  3563 

Railroad  Retirement  Board 

RULES 

Civil  monetarv  penalties,  inflation  adiusiment. 

3790 
Debt  Collection  Improvement  Act  of  1996: 
Collection  of  debts  by  ottsc;  against  Federal 
payments.  19219 
Railroad  Retirement  Act 

Compensation  records  finaiitv.  '"'89 
Occupational  disabilitv  and  su^^lvof  annuities; 
eligibility,  1  n;.' 

PROPOSED  Rl  LF^S 

Railroad  Retirement  Act 

Familv  relationships  and  social  secuntv  overall 
minimum  guarantee  provision,  stepchild 
annuity  eligibility  rcquiremenLs.  27989 
Railroad  Unemployment  Insurance  Act 

Sickness  benefits,  acceptance  of  statement  of 
sickness  executed  by  substance  abuse 
professional  in  suppon  of  payment.  19072 
Semi  annual  agenda.  22536 

NOTICES 

Agency  information  collection  activities 

Proposed  collection;  comment  request.  1931. 
6813.  6814,  7078.  9003.  1  1508,  16877. 
23817.  33689 
Submission  for  OMB  --cvicw    ^mimcni  request. 
3926.  6587,  6814,  10296,  11939,  15944. 
20228.  25215.  26342,  31638.  32388.  32838 
Meetings 

Actuanal  Advisors  Committee,  23818 
.Mecungs.  Sunshine  Act.  1 139.  1931.  3926.  6588. 
13199.  16878.  18157,  26342.  27810,  32129 
Pnvacy  Act: 

Computer  matching  programs.  25679 
Systems  of  records.  4085 
Senior  Executive  Service 

PertormarKe  Review  Board,  membership.  4085 
Supplemental  annuity  program,  determination  of 
quancrly  rate  of  excise  tax.  10297.  .30901 

Reclamation  Bureau 

PROPOsf  1)  RULES 

Acreage  limitation 

Large  trusts  with  landholdings.  compliance; 
meeting.  7431 
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Reclamation 


Newlands  Reclamation  Project   NV.  operating 
cntena  and  procedures  adjustments,  ""201 

NOTICES 

Agency  mformation  collection  activities 

Proposed  collection,  comment  request.  4329. 

16605 
Submission  for  0MB  review;  comment  request, 
27066.  27067 
Central  Valley  Project  Improvement  Act. 
Fnani  Division  contractors,  mtenm  renewal 

contracts,  2564« 
Water  conservation  plans,  evaluation  cntena; 
decision,  3307 
Committees;  establishment,  renewal,  termination, 
etc 
Bay-Delta  Advisory  Council,  33678 
Concessions  management  policy,  directives  and 

standards;  public  meeting.  4796 
Contract  negotiations 

TabuJation  of  water  service  and  repayment; 
quarterly  sutus,  6005.  22965 
Environmental  slaicmerts.  availability,  etc.: 
Colorado  River  Water  Quality  Improvement 
Program — 
Colorado  River  salinity  control  program. 

Pnce-San  Rafael  River  Units.  LT,  18M9 
Pick-Sloan  Missouri  Basm  Program.  SC, 
Angostura  Irrigation  District,  long-term 
contract  renewal,  1 2665 
Savage  Rapids  Dam.  OR,  Josephine  Count> 

water  management  improvement  study,  fish 
passage  improvements.  1572^.  24508 
Environmenlal  statements,  nonce  of  intent 
East  Bay  .Municipal  Uulily  District's 

SupplementaJ  Water  Supply  Project,  CA, 
25205 
Yakima  Project,  WA.  31153 
Glen  Canyon  Dam;  operating  criteria  and  1997 

annual  plan  of  operauons.  944^ 
Govemmerrt  Performance  and  Results  Act 

Strategic  plan  development,  1879'' 
Meetings 

Bay-Delta  Advisory  Council.  106.  8266.  14702, 

18798,  23''95,  29149.  34076 
Colorado  River  Reservoirs,  coordinated  long- 
range  operating  cntena,  14942 
Lx)wer  Colorado  River,  operations.  maintenarKe. 
and  sensitive  species,  biological  opinion, 
28894 
Tnnity  River  Basin  Fish  and  Wildlife  Task 

Force,  19602 
Yakima  River  Basin  Water  Enhancement 
Project  Conservation  Advisory  Group. 
2179.  11917,  32123 
Records  of  decision 

Columbia  River  System.  MT  and  WA.  Hungry 
Horse  and  Grand  Coulee  projects,  system 
operation  strategy.  7041 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreement,  availability, 
etc 
Refugee  resettlement  program  - 

Omnibus  discretionary  >fcial  service 

program.  32627 
Refugees  in  local  areas  of  high  need.  31437 
Social  services  funds,  State  alhxanons, 
15721.  35216 

Regulatory  Information  Service 
Center 

PROPOSED  RLl.ES 

Unified  agenda  of  Federal  reauiaUTv  and 
dercgulalor.  action^.  2!4<i6 


Research  and  Special  Programs 
Administration 

RULES 

Drug  and  alcohol  testing: 

Reporting  drug  and  alcohol  testing  results  by 
computer  disk  option.  7946 
Hazardous  matenals; 
Civil  penally  increase,  etc..  2970 
Hazardous  liquid  transportation — 

Cargo  tank  motor  vehicle  use  on  intenm  basis 
for  delivery  of  propane  and  other 
liquefied  compressed  gases,  conditions, 
7638.  16107.  31363 
Hazardous  matenals  transportation — 
Identification  systems,  poison  inhalation 

haz^ird  label,  etc..  121'' 
Informal  guidance  and  interpretive  assistance; 

availability.  24055.  34415 
Non-specification  open-head  fiber  drum 
packagings;  aulhonty  tor  shipping 
certain  liquid  hazardous  matenals 
emended.  2967-* 
Oxygen  generators,  shipping  descnption  and 

packaging,  30767,  34667 
Regulations  hannonization  with  dangerous 
goods  international  standards.  24690 
Intrastate  shippers  and  earners,  regulations 

compliance,  1  208 
PerformaiKC  onented  packaging  standards,  final 
transitional  provisions.  14334 
Pipeline  safety 

Hazardous  matenals  transportation — 

Informal  guidance  and  interpretive  assistance; 
availability.  ^4415 
Informal  guidance  and  interpretive  assistance; 

availability.  24055 
Liquefied  natural  gas  facilities,  safely 
standards — 
Flammable  vapor  gas  dispersion  protection 
method,  replacement,  etc  ,  8402 
Low-stress  hazardous  liquid  pipelines  serving 

plants  aixj  terminals,  31364 
Natural  gas  transportation,  etc  — 

Service  lines;  excess  flow  valve  performance 
sLindards.  reconsideration  petition,  2618 

PROPOSED  Rl  LES 

Pipeline  safely 
Onshore  oil  pipeline  response  plans,  public 

hearing,  correction.  2989 
Pipeline  Personnel  Qualification  Negotiated 
Rulemaking  Committee — 
Meetings,  7985,  16131.  27715.  34041 

NOTICED 

Hazardous  matenals: 
Applications;  exemptions,  renewas.  etc  ,  5504, 
5506,  8508.  14503,  14530,  14531,  17662, 
26846,  26847,  28916.  33151.  33152,  34346 
Exemption  applications  delayed;  list,  440, 

12682,  28916 
Safely  advisories  — 

Compressed  gas  cylinders,  unauthonzed 

marking.  24548 
High  pressure  compressed  gas  cylinders; 

unauthonzed  marking  and  modification. 
1%5I 
Hazardous  matenals  transportation 

Preemption  determinations.  15970,  17281, 

31661 
Registration  requirement  and  fee  assessment 
program.  14502 
Meetings: 

International  standards  on  transport  of 

dangerous  goods.  32142 
Mechanical  damage  and  cracking  in  pipelines, 
detecuon,  19389 


National  pipeline  mapping  system,  25013 
Pipeline  risk  management  demonstration 

program,  electronic  town  meeting.  28102 
Pipeline  Safety  Advisory  Committees,  16212 
Memorandums  of  understanding: 

Minerals  Management  Service.  Outer 

Continental  Shelf  pipelines  responsibilities, 
7037.  10115 
Pipeline  Risk  Management  Demonstration 
Program: 
Risk  management  demonstrations,  request  for 
applications,  14719 
Pipeline  safety: 
Toward  a  Metric  America;  dialogue  open  to 
public,  comment  request,  11250 
Pipeline  safety;  waiver  petitions: 

Northern  Eclipse,  Inc.,  10307,  24157,  28103 
Pine  Needle  LNG  Co.,  16641,  28104 
Reporting  and  recordkeeping  requirements,  9819 

Rural  Business-Cooperative  Service 

RULES 

Federal  Agncullure  Improvement  and  Reform  Act 
of  1996;  implementation: 
IDelin4uent  account  servicing  provisions,  101 18 
Direa  and  guaranteed  loan  making  provisions, 
9351 
Correction,  11953,  28618 
Program  regulations: 
Community  facilities  grant  program,  16465 
Housing  preservation  grant  program,  26207 
Rural  rental  housing  assistance,  25062 

Heanng,  28982 
Section  515  rural  rental  housing  loans;  requests 
processing,  25071 
Water  and  waste  loans  and  grants;  regulations 
consolidation,  33462 

PROPOSED  RULES 

Grants: 

Rural  cooperative  development  program,  14354 
Rural  venture  capital  demonstration  program, 
17107 
Program  regulations: 
Community  and  insurtd  business  programs; 
servicing  loans  and  grants  servicing,  29678 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request,  88,  7205, 
9733.  15155.  17144,  18311.  19394.  22907, 
34439 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Cooperative  services  program.  27716 
Rural  business  enterpnse  program,  6756 
Meetings: 

National  Sheep  Industry  Improvement  Center 
Board,  10824 

Rural  Housing  Service 

RULES 

Federal  Agncullure  Improvement  and  Reform  Act 
of  1996;  implementation: 
Delinquent  account  servicing  provisions.  101 18 
Direct  and  guaranteed  loan  making  provisions, 
9351 
Correction,  11953.  28618 
Program  regulations: 
Community  facilities  grant  program.  16465 
Housing  preservation  grant  program.  26207 
Rural  rental  housing  assislaiKe,  25062 

Heanng,  28982 
Section  515  rural  rental  housing  loans,  requests 
processing.  25071 
Water  and  waste  loans  and  grants,  regulations 
consolidation,  33462 
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PROPOSED  RULES 

Program  regulations. 

Community  and  insured  business  programs, 

servicing  loans  and  grants  servicing.  29678 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  commcnl  request   88.  973.'?. 
17144.  19394.  34439 
Community  facilities  loan  program  refmancing 

policies,  etc..  4246 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Housing  preservation  program.  963 
Section  515  rural  rental  housing  program.  25078 
Rural  housing. 
Secuon  515  loan  funds  recipients  list  (1996 
Pr").  14114 
Section  515  rural  rental  housing  program;  intent 
to  keep  loan  applications.  32752 

Rural  Telephone  Bank 

PROPOSED  RULES 

Loan  policies 

Telecommunications  loan  program,  policies, 
types,  and  requirements.  10483 
NOTICES 

Meetings;  Sunshine  Act.  7205.  25)64 
Uruguay  Round  Agreements  Act: 

Rural  Electrification  Act,  Buy  American 
provision  compliance.  7205 

Rural  Utilities  Service 

RULES 

Direct  final  rulemalcing.  policy  statement.  6449 
Electric  loans: 

Alaska.  RUS  pnvatization  demonstration 

prepayment  program.  32477 
Electric  borrowers  whose  net  worth  exceeds  1  10 
percent  of  outstanding  loans,  exemptions 
of  operational  controls,  timing  of 
nolificauon  to  borrowers.  27929 
Pre-loan  policies  and  procedures — 

Conventional  utility  indenture  use  as  security 

instrument,  7663.  18037 
Temporary  loan  processing  procedures.  7921 
Federal  Agriculture  Improvement  and  Reform  .Act 
of  1996.  implementation 
Delinquent  account  servicing  provisions.  10118 
Direct  and  guaranteed  loan  making  provisions, 
9351 
Correction,  11953.  28618 
Program  regulations 

Community  facilities  grant  program.  16465 
Housing  preservation  grant  program.  26207 
Rural  rental  housing  assistance.  25062 

Hearing,  28982 
Section  515  rural  rental  housing  loans,  requests 
processing.  25071 
Rural  development 

Distance  learning  and  telemedicme  loan  and 
grant  program.  32434 
Telecommunications  standards  and  specifications 
Matenals.  equipment,  and  conslruclion-- 

Postloan  cngineenng  services  contract.  7135      I 
Telecommunications  plant  acceptance  tests 

and  measurements.  2395K.  25017  ' 

Telecommunications  system  construction  policies 
and  procedures 
Digital,  stored  program  controlled  central  office 
equipmcni.  ac^cpliincc  lest  policy.  3247fi 
Telephone  loans 

Alaska,  RL'S  pnvati/alion  demonstration 

prepay mcni  prograin.  32477  I 

Water  and  waste  loans  and  grants,  rcgulaiioiis 
consolidation.  '34<i2 


PROPOSED  RULES 

Electric  loans 

Debt  settlement,  policies  and  standards,  9382 
Electric  borrowers,  accounting  requirements, 

23298 
Electnc  system  operauons  and  maintenance, 

18544 
Long-range  financial  forecasts.  2"'546 
Pre-loan  policies  and  procedures — 

Conventional  utility  indc:i:ure  use  as  serunty 
instrument,  cross  reference.  7721 
Grants 

Rural  cooperative  development  program.  14354 
Program  regulations 
Community  and  insured  business  programs, 
servicing  loa;is  and  grants  servicing.  29678 
Rural  development 

Distance  learning  and  telemedicme  loan  and 
grant  program.  18678 
Correction.  23394 
Telecommunications  system  construction  policies 
and  procedures 
Digital,  stored  program  controlled  central  office 
equipment;  acceptance  test  policy.  32552 
Telephone  loans: 

Telecommunications  loan  program,  policies, 
types,  and  requirements.  10483 
NOTICES 

Agency  information  collection  activities 
Proposed  collection,  comment  request,  88.  8421, 
9733,  17144,  19394,  34439 
Electnc  loans: 

Quarterly  municipal  interest  rates,  12594.  34044 
Environmental  statements,  availability,  etc 
Albany,  KY,  Cagle  water  expansion  project, 

19099,  33392 
Central  Virginia  Electnc  Cooperative.  Nelson 
j  County,  VA;  construction  of  headquarters 

office  facility,  1088 
!       Cooperative  Power  Association.  23754 
Horry  Electnc  Cooperative.  34199 
Navajo  Tnbal  L'ulily  Authonty.  10825 
Palmetto  Electnc  Cooperative,  23430 
Rural  development: 

DistarKe  learning  and  telemedicme  loan  and 
grant  program — 
.Maximum  amount  of  financial  assistance 

available  and  minimum  number  of  points 
required  for  loan,  32449 
Uruguay  Round  Agreements  Act  (UR.^A) 
Rural  Electnfication  Act,  Buy  Amencan 
provision,  amendment,  7205 

Saint  Lawrence  Seaway  Development 
Corporation 

RULES 

Seaway  regulations  and  rules 

Great  Lakes  Pilotage  rates  adjustments,  5917 

PROPOSED  RULES 

Seaway  regulations  and  rules 

Grcal  Lakes  pilotage  regulations — 
Safety,  '■eliabilily,  and  efficicncv 

improvement,  public  meeting,  4223 

noticf:s 

•Meetings 

Advi.>ory  Board.  4564.  25688 

Science  and  Technologj  Policy  Office 

NOTICES 

Meetings 
Presidents  Committee  of  Advisors  on  Science 
and  Technoiopy.  7456,  28023 

Secret  Service 

NOTICES 

Senior  Executive  Scr>'ice; 

Pertorman-c  Review  Board,  niembership.  .•4"-J 


Securities  and  Exchange  Commission 

RULES 

Electronic  Data  Gaihcnng.  .Analysis,  and  Retncval 
System  (EDGAR I 
Filer  Manual — 

Update  and  incorporation  bv  reference.  8877. 
13820.  16690 
Informal  and  oth     procedures. 

Small  business  compliance  guides  designation, 
policy  statement.  4i04 
Investment  advisers 

Advisers  betweer  Comrr.ission  and  stales, 
reallocation  of  responsibilities,  281  12 
Correction.  33008 
Investmenl  companies 

Investment  advisory  programs  status.  15098 
Investment  company  assets,  custody  outside  the 

United  States,  26923 
National  Secunties  Markets  Improvemcnr  Ac! 
of  IS'96.  pnvately  offered  investment 
companies,  qualified  purcha.sers,  P5 12 
Organization,  functions,  and  authonty  delegations 

.Market  Regulation  Division  Director.  1384 
Public  utility  holding  companies 

Acquisition  of  secunties  of  nonuulily  companies 
engaged  in  er>ergy -related  and  gas-related 
dCUviues,  exemption.  7900 
Secunties 

Brokers  arxi  dealers,  reporting  requirements, 
employmeni  of  optical  storage  technologv, 
6469 
Customer  limil  orders,  improvemeni  of  handling 
and  execution-  - 
Compliance  and  effective  dates  revision. 
12^9.  1385 
Denvauve  section  12ig,i  financial  instruments, 
etc  ,  accounting  policies  disclosure.  6044 
.Net  capital  rule — 

Theoretical  option  pncing  models  or  strategy 
based  methodology  use  requirements  bv 
brokers  and  dealers.  6474 
Order  execution  obligations,  compliance  and 

effective  dates  revision.  6468 
Prepanfd  by  or  on  behalf  of  issuer,  definition, 
offenng  document  subject  to  State 
regulation  determination.  24572 
Quote  and  limit  order  display  rules,  order 

execution  obligations,  phasc-in  compliance 
schedule,  18514 
Restncied  secunties  resales,  shorter  hoijing 

penod  requirements.  9242 
Secunties  Exchange  Aci  of  193-1.  section  lO.A 

reporting  requirement    12743 
Secunties  Investor  FYotec,  on  Corporation 
rules — 
Contracts  closeoul  and  completion  for 

purchase  or  sale  of  secunties  made  by 
debtors  in  liqcidation,  10450 
Secunties  offenngs  trading  pracuccs  rule 
(Regulation  M).  manipulauon  conduct 
preclusion,  520.  1 1321 
Correction.  1321  ^ 
Shon-form  registration  expansion  !o  include 
•companies  with  non  voting  common 
equity.  26386 
Small  entities — 

Informal  guidance  program.  p<.)lkv  sutcment, 

1 5604 
Pcnaliv  reduction  policy  sialcmenl,  16076 

PROPOSED  RULES 
Federal  regulatory  review 

Rules  list  and  comment  request,  1301 
Investmenl  companies 

Open  end  management  investment  companies; 
registration  form,  10898 
Corrcction.  241hO 
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RegiMereJ  mvi-stmcm  company  name 

requircmonis    KW55 
Corrcciion.  241^1 
Secunlics 

Aliemalivc  iradmt:  systems,  national  securities 

exchanges,  foreign  niarkcl  activities,  and 

related  i^sucs.  regulation  oi  exchanges, 

30485 
Broker  dealers  ^xK1k^  and  records  requirement. 

26?  « 
Covered  securities.  ^2'^Os 
Open-end  management  investment  companies — 
New  disclosure  option.  lfW4.V  24160 
Registration  form.  lOH^H,  24160 
Plain  English  Ju>.losurc  in  prospectuses.  3152 
Prepared  bv  or  on  behalf  ot  iviuer.  definition; 

offering  document  subject  to  State 

regulation  determination.  7186 
Safe  harbor  procedures,  offshore  offers  and 

sales.  "JisS 
Small  business  and  small  organization; 

definitions  for  purposes  of  Regulatory 

Flexibility  Act.  41f)6.  IV'56 
Smaller  reporting  companies  pnmary  offenngs; 

delayed  pncing  for  certain  registrants.  9276 
L'nder*nter  definition,  etc  .  9246 
Semi  annual  agenda.  22738 

NOTICES 

.Agenc>  information  collection  activities. 

Proposed  collection,  comment  request.  1478, 
2197,  3540.  3^21.  40X6.  4366,  1^277.  8807. 
10597.  12257.  18660.  25679,  29750, 
30358.  32388,  33144 
Submission  for  0MB  revievk.  comment  request, 
430,  432.  1478,  1V.'2.  .H)66.  5658.  7284. 
10098,  10598,  1266".  14481.  15548, 
15944,  16205,  1687S,  2328",  25215. 
25981,  28741,  33943 
Cons«slidated  Tape  Association  plan,  amendments. 

24517 
Foreign  issuers,  registration  exemptions,  list.  6018 
Intermarkel  Trading  Svstem.  plan  amendments. 

19846.  30909 
Joint  industry  plan 

National  Association  of  Secunties  Dealers.  Inc.. 
et  al  .  16880 
Meetings 

Securities  laws  unitormits  annual  ^onterence; 
issues  to  be  considered  and  comment 
request,  17653 
Meetings,  Sunshine  Act.  1008.  1348,  3319.  3546. 
4088.  5501.  6288.  7285.  7483.  8285,  10303, 
12261.  13728.  15212.  15945.  17898,  18377, 
19636.  23515   24146.  24147,  25007,  27636. 
28524,  28909,  29382.  30911.  32130.  32668. 
33448.  33tJ47.  34»/>6,  U''22 
Options  pnce  reporting  au(j>onty,  4553,  17652 
Secunties 

Suspension  of  trading 

.Amquest  Intemaiional.  ltd     K)36l 
Combined  Companies  Intematiofui  Corp., 

28081 
Genesis  International  Financial  .Services.  Inc., 

24^19 
Green  Oasi^  Environmental.  Inc  .  26601 
Histonc  Hotel  Holdings.  Inc.,  18160 
Twenty  First  Century  Health,  Irx:..  6590, 
9469 
.Self- regulator;,  organ i nations 

Cleanng  agency  reeistrjtj  m  applications — 
Cedel  Bank,  exemption.  '^222.  9225 
Delta  Clearing  Corp  ,  5869 
Government  Securities  Cleanng  Corp  ,  *09l  1 
International  Secunties  Cleanng  Corp.,  31183 
Morgan  Guaraniv  Trust  Co.  of  New  York. 
"268''^ 


Self-regulatory  organizations;  proposed  rule 
changes: 

Amencan  Stock  Exchange,  Inc.,  1786,  1935. 
19.36,  2200,  2409.  241 1,  4555,  5502.  6590, 
6591.  7483,  8464,  8466,  8467,  8469.  9224, 
10303.  10627,  12271,  13728,  13918. 
14714,  14737,  14972,  15552,  16883, 
20043,  24519,  25682,  25982,  28081, 
28524,  28910,  28911,  30914,  31638, 
32390.  33459.  34342 

American  Stock  Exchange,  Inc.,  et  al..  8065. 
30912 

Boston  Slock  Exchange.  Inc.,  2202,  393 1 .  9470, 
27080,  28913 

Chicago  Board  Options  Exchange,  Inc..  136, 
434,  2702,  3547,  5265,  5266.  6821.  7080. 
7285.  7485,  7812.  8287.  8472-8474,  10098, 
lOIOO.  10888,  12667,  12669,  13201, 
14172,  14737,  15213.  1.5553,  19363, 
19364,  20046,  22982,  23516,  24520, 
27083,  27283.  27636.  27814,  27816, 
28082,  28084,  28525,  28749.  31 184, 
31643,  32393,  32394.  32846.  34332.  35241 

Chicago  Stock  Exchange,  Inc.,  1008.  1348, 
1788,  1937,  1938,  3320,  4367.  6592, 
10102,  12261,  13415.  14737,  15555. 
16632,  26832,  27084,  31467.  32131. 
32132.  32134.  32396 

Cincinnati  Stock  Exchange,  Inc.,  1480,  3724, 
5063,  14173 

Delta  Cleanng  Corp.,  3068.  4557.  4559,  9472, 
17257.  26342,  26601,  28085,  33145 

Depository  Trust  Co.,  4088,  4561.  7486.  7487. 

8067,  9473.  9474,  10104.  13729,  25008, 
27085,  27086 

Government  Secunties  Clearing  Corp..  5502, 

8068,  8475,  17259,  27088.  27089,  27818 
International  Securities  Cleanng  Corp..  2703. 

23519,  27100 
MBS  Cleanng  Corp..  6289.  8809.  9475.  16634. 

22983.27091,28750,30918 
Midwest  Cleanng  Corp..  27091 
Municipal  Secunties  Rulemakmt;  B(>ard.  ^069. 

11235.  1 1236,  30919 
National  Association  of  Securities  Dealers.  Inc  . 

436,  772.  776.  778,  780.  1009.  1350.  1352. 

1939,  1940,  1942,  2204.  2415,  3548,  3725. 

3935,  4368,  4562,  4563,  5870,  6041,  6290, 

8289,8477,9009,  11237,  11245,  11510, 

12687,  12866,  13416,  13417,  13921, 

14487,  14950,  14953,  14972.  14973, 

15945,  16635,  16884,  17260,  17262, 

17263,  18665,  19369,  19373,  19378. 

20233.  22984,  22986.  24147.  25226. 

25683,  26840,  26843,  2703.  27094. 

27095,  27818,  27819,  28086,  28088, 

29382,  30363,  30920,  31854,  31856, 

32669,  34723,  35243 
National  Association  of  Secunties  Dealers 

Regulation,  Inc.,  26841 
National  Secunties  Cleanng  Corp  .  8069.  10601, 

10602,  14954,  17274.  24522.  24523. 

27285,  27286.  27821.  28091,  28914 
New  York  Stock  Exchange.  Inc.,  1012,  1353. 

2704.  4833,  5875,  7488.  12671.  13421, 

13922,  14174,  17899,  23521.  25009. 

2501 1,  25984.  27822,  27823,  28092. 

29170,  31650,  32135.  32848,  33459, 

34334,  34336 
New  York  Stock  Exchange,  Inc.  et  al  .  5871 
Options  CJcanng  Corp.,  I0I3.  3070.  4089. 

8070,  13931,  14737,  15559,  26602.  27638. 

28751,  31468 
Pacific  Exchange,  Inc.,  13424,  20235,  26605, 

26606,  27096,  27640,  27641.  27642, 

27643,  27646,  27826,  30922,  31652, 

31857,  32682.  33448.  35244 


Pacific  Stock  Exchange.  Inc..  138,  782.  1945, 

4564,  6594,  6823,  6824,  ■'286.  7489.  8071. 

8286.  11247.  14488.  14973.  16886.  22988, 

28093.  28095.  29177 
Participants  Trust  Co..  3320.  6595.  8072.  8810, 

16638.  27097.  34725 
Philadelphia  Depository  Trust  Co..  1790.  8073. 

8478.  S479.  14737 
Philadelphia  Depository  Trust  Co.  et  al,.  1015 
Philadelphia  Stock  Exchange.  Inc..  783,  1017, 

1356.  2707.  2708.  3321.  4833,  5074.  5268. 

5662.  6596.  7288.  7289,  8291,  8483. 

10105,  13203.  13204,  14176.  14177, 

14715,  17659,  19383,  20048.  20055, 

24525.  24529,  24531,  25985.  27099. 

29385.  29756.  30365.  30366.  30923, 

32136,  33147,  33149.  34730 
Stock  Clearing  Corp.  of  Philadelphia.  8074. 

8485.  8811.  13425 
Slock  Clearing  Corp.  of  Philadelphia,  et  al.. 

1018.  1139 
Telemarketing  and  Consumer  Fraud  and  Abuse 
Prevention  .Act 
Deceptive  and  other  abusive  telemarketing  acts 

or  practices  by  brokers,  dealers,  and  other 

secunties  industry  professionals; 

prohibition.  18666 
Applications,  hearings,  delerminalions.  elC- 

ACM  Managed  Multi-Market  Trust.  Inc  .  13405 

.Advisor's  Inner  Circle  Fund.  15208 

AIM  Equity  Funds.  Inc  .  et  al  .  27810 

AIM  Strategic  Income  Fund.  Inc.,  32667 

Altius-Beia>und.  Inc.  28909 

Amerac  Energy  Corp.,  34095 

Amencan  Government  Term  Trust  Inc..  33145 

Amencan  Odyssey  Funds.  Inc..  el  al..  3541 

Amencan  Skandia  Trust  et  al..  6588 

Amenias  Vanable  Life  Insurance  Co  et  al., 

8278 
.Anchor  Pathway  Fund  et  al..  5497 
Andean  Fund.  Inc.,  32838 
Arch  Tax-Exempt  Trust,  1479 
Amhold  &.  S.  Bleichroeder.  Inc..  18157 
.Arthur  .Andersen  FinaiKial  .Advisers.  33689 
Beacon  Hill  Mutual  Fund.  Inc..  4086 
BFM  Institutional  Trust  Inc..  2198 
Biovail  Corporation  International.  1004 
Bond  Fund  Senes  et  al.,  24999 
Borland  International.  Inc..  34096 
Brae  Associates  Limited  Liability  Co.  et  al,, 

12258 
Bnar  Funds  Trust,  32838 
BSC  Employee  Fund.  LP.  et  al..  26595 
Bunker  Hill  Income  Secunties.  Inc..  13199 
Burlington  Industnes.  Inc  ,  4821 
Canadian  Impenal  Holdings  Inc..  1005 
Capital  Properties.  Inc.,  34327 
Capital  Southwest  Corp  et  al  ,  10297 
CharterCapital  Blue  Chip  Growth  Fund,  Inc  . 

10598 
Chubb  Amenca  Fund,  Inc  .  et  al.,  17650 
Chyron  Corp..  7284 
Citibank,  N.A  ,  et  al,,  14481 
Citicorp  Life  Insurance  Co.  et  al..  13406 
Cityted  Financial  ('orp..  3721 
Compass  Capital  Funds  et  al  .  30902 
Conestoga  Family  of  Funds.  10299 
Consolidated  Tape  Association,  14708 
Core  Trust  (Delaware)  et  al  .  24673 
Counsellors  Tandem  Secunties  Fund.  Inc..  8058 
Cova  Financial  Services  Life  Insurance  Co  et 

al,.  14484 
Credit  Union  Government  Secunties  Fund.  Inc., 

29379 
Diay-Verson  Funds,  Inc  .  22981 
DIJ  LBO  Plans  M.-inagement  Corp  et  al., 

29751 
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Don,iell>  Corp.,  19845 

Draccna  Funds.  Inc..  20228 

Dreyfus. Laurel  Funds  Trusi.  et  al,.  15210 

Ducommun.  Inc.,  2199 

Eaton  Vaflce  Corp.,  9004 

Eaton  Vance  Management  et  al,,  28742 

Emerging  German)  Fund  Inc  ,  6814 

Enron  Corp   et  al,.  8279 

Entergy  Corp,  et  al,,  5864 

Enterpnsc  Group  of  Funds.  Inc  ,  et  al,  24675 

Epitope,  Inc.,  2199 

EQ  Advisors  Trust  et  al.,  17888 

Equus  II  Inc.  et  al,,  18660 

Ernst  &  Young  Investment  Advisers  LLP, 

33692 
First  ,^me^can  Invesuncn;  Funds,  Inc,  et  al,, 

10599 
General  .Amencan  Life  Insurance  Co.,  et  al., 

17894 
Global  FYivatizaiion  Fund,  Inc  ,  13409 
Goldman  Sachs  &  Co.,  14710 
Great  Tram  Store  Co  ,  34096 
Great- West  Life  &  Annuitv  Insurance  Co,  et 

al  ,  12259 
Greif  Bros   Corp,,  17895 
Gundle  SLT  Environmental,  Inc.  5063 
Hampton  Utilities  Trust,  10301 
Hungarian  Teleconstmct  Corp  .  13410 
HV.A  Money  .Market  Fund,  Inc,  et  al.,  9004 
ICG  Communications.  Inc.  15548 
Insurance  Investments  Products  Trust,  6816 
Insured  Tax-Exempt  Lease  Trust  Senes.  14713 
INTRL'ST  Kansas  Tax  Exempt  Bond  Fund  et 

al,,  15549 
J, P.  Morgan  Index  Funding  Co   I  et  al.,  33943 
John  Hancock  Mutual  Life  Insurance  Co  et  al  , 

15550 
John  Nuveen  &  Co   Inc   et  al,,  6283 
Kansas  Farm  Bureau  Life  Variable  Account, 

8059 
Kent  Funds.  27634 
Key  Mutual  Funds  et  al.,  5659 
KPMG  Investment  Advisors.  33945 
Latin  Amencan  Discovery  Fund,  Inc  ,  et  al,, 

29165 
Libeny  All-Star  Equity  Fund  et  al.,  6817 
Libeny  .All-Star  Growth  Fund,  Inc  .  et  al  ,  6819 
Liberty  Term  Trust,  Inc.  3066 
Lord  .Abbett  California  Tax-Free  Income  Fund, 

Inc.  P896 
Lord  Abbcit  Fundamental  Value  Fund,  Inc, 

n897 
Lord  Abbeti  L'S  Government  Securities  Fund, 

Inc.,  20229 
Magellan  Health  Services,  Inc  .  5661 
Ma.ster  Investment  Trust,  Senes  II,  1932 
Masters'  Select  Investment  Trust  et  al.,  28745 
Mcdeva  PLC.  12866 
Memll  Lynch  Asset  Management.  LP  ,  et  al  , 

19359 
Memll  Lynch  Global  Institutional  Senes,  Inc., 

4087 
Memll  Lynch  KECALP  LP    1997  et  al.,  24677 
Mitcham  Industnes,  Inc  .  6288 
MLX  Corp  ,  20230 
Mutual  Life  Insurance  Co  of  New  York  et  al  , 

5498 
Nations  Fund  Trust  et  al  ,  13915 
Nationwide  Financial  Services,  Inc  et  al  .  5867 
Nationwide  Life  Insurance  Co  et  al  .  4821 
Natural  Alternatives  International,  Inc.  13410 
New  USA  Mutual  Funds,  Inc.,  et  al,.  24679 
New  World  Investment  Fund,  10886 
North  Star  Universal.  Inc  .  2200 
OFTITBANK  Investment  Fund.  Inc  ,  et  al  . 

1783 


Old  .Mutual  South  ,Afnca  Equitv  Trust  e\  al  . 

13200 
PaciTica  Funds  Trust.  30652 
Pacific  Gulf  Propenies  Inc  ,  4366 
PameWebber  Kidder.  Peabody  Ca>,h  Reserve 

Fund,  Inc  .  168:'9 
PaineW'ebber  Kidder.  Peabody  Premium 

Account  Fund.  16878 
Painewebber  Kidder,  Peabody  Tax  Exempt 

Money  Fund.  Inc  ,11509 
Paine  Webber  Amenca  Fund  et  al  ,  1 1232 
Palladian  Trust  et  al  .  2404 
Park  Avenue  Portfolio  et  al  .  13410 
Partners  Income  Fund,  8807 
Pennsylvania  Mutual  Fund,  8809 
Pioneer  Variable  Contracts  Trust  et  al,,  32839 
Principal  .Mutual  Life  Insurance  Co  et  al,,  3926 
Project  Capital  1995,  LLC,  25002 
Provident  Institutional  Funds.  Inc  ,  13414 
Public  utility  holding  company  filings,  434, 

1347.  2696,  3930,  4087. '4«24,  5261,  7079, 
8059,  8283,  9006.  10301,  13414.  14713. 
16206,  17897,  19153.  1%35.  20040. 
24141,  24518,  25680,  27079,  28075, 
29755,  31182.  32129.  32389,  33447,  34489 
Randgold  &.  Exploration  Co,  Limited,  Inc,  9006 
Reich  &  Tang  Distnbutors  LP.  et  al..  32844 
Rodney  Square  International  Secunties  Fund. 

Inc.  8285 
Royce  Global  Trust.  Inc  ,  et  ai..  28077 
Safeguard  Scientifics.  Inc..  28748 
Safeway  Inc  .  19362 

Senior  High  Income  Ponfolio  II.  Inc  ,  1006 
Senior  Strategic  Income  Fund.  Inc.,  1007 
Sierra  Prime  Income  Fund  et  al  .  8063 
Smith  Barney  Inc   et  al..  18662 
SoGen  Vanable  Funds.  Inc  ,  et  al  .  2697 
Sparta  Surgical  Corp,  27813 
Special  Portfolios.  Inc  .  i''86 
Slanger  Fund.  LP  .  33946 
State  Bond  Equitv  Funds,  Inc,  3432'^ 
Slate  Bond  Income  Funds,  Inc  ,  34328 
State  Bond  Investment  Funds,  Inc,  34329 
State  Bond  Money  Funds,  Inc  ,  34329 
Slate  Bond  .Municipal  Funds,  Inc..  34330 
Slate  Bond  Tax-Free  Income  Funds,  Inc.  34331 
Slate  Street  Research  Financial  Trust  et  al  , 

30907 
Strong  Insured  Municipal  Bond  Fund,  Inc, 

10887 
Suncor,  Inc  ,  25215 

Sun  Growth  Vanable  .Annuitv  Fund.  Inc  .  "812 
TJT.  Inc,  24518 

Texas  Mendian  Resources  Corp  ,  20233 
Time  Warner.  Inc.  14949 
TPC  Corp,  14950 
Tn-Magna  Corp  .  18159 
TrustFunds  Institutional  Funds.  2~01 
TrusiFunds  Mortgage  +  Plus  Trust,  2"'0; 
U,S,  Stock  Portfolio,  14486 
United  Continental  Income  InvcsLmeni 

Programs,  23507 
United  Financial  Group,  Inc  .  1933 
United  Income  Investment  Programs,  21*5 10 
United  International  Growth  Investment 

Programs.  2351  1 
United  Investors  Live  InsurarKe  Co  et  al  , 

29380 
United  Penodic  Investment  Plans  to  ,'\cquire 
United  Science  Fund  Shares  of  I  nitcd 
Funds,  Inc.  23509,  23513 
United  Vanguard  Investment  Programs,  23514 
USL  Capital  Corp,  15552 
USLIF'E  Income  Fund,  Inc  ,  et  al,  28079 
Vertex  Industnes,  IrK  ,  20233 
Victory  Funds  et  al  ,  23818 


Warburg,  Pincus  Balanced  Fund.  Inc  .  el  al  , 

30360 
WEBS  Index  Fund,  Inc  ,  et  al  .  "4*1 
WNC  Housing  Tax  Credit  Fund  \  1,  LP,  ci 

al,.  24144 

Selective  Service  System 

PROPOSED  RULES 

Semi-annual  agenda,  22544 

NOTICES 

Agency  information  collection  activities 

Submission  for  0MB  review,  comment  request, 
28096 
Pnvacy  Act 

Computer  matchmc  program^.  28096 

Sentencing  Commission.  Lnited  States 

See  Lnitcd  Slates  Scniencing  Commission 

Small  Business  .Administration 

Rl  LES 

Business  loan  policy: 

Depository  and  non-dcpoMtory  lenders; 
tlnancing  and  sccuntization  of 
unguaranteed  portions  of  Small  Business 
Act  guaranteed  .oans.  15601 
Low  documentation  loan  program,  pamcipaiing 
lenders.  301 
Small  business  investment  companies 

Examination  fees,  base  fees  for  examination 

establishment.  2333" 
Smaller  business  term  replaced  bv  statutory 
term  smaller  enterpnse.  1  I "59 
Small  business  size  siaixiards 

.Affiliation  with  investment  companies.  11317 

Correction,  26381 
Nonmanufacturer  ruic.  waivers — 

-Airborne  integrated  data  compor>enls.  6453 
Power  circuit  breakers,  current  and  potential 
transformers,  autotransformers,  and  surge 
arresters.  24325 
Routers  arid  switches,  6454 
Tn-deck  airbt^me  recorder,  8mm 
(ruggedized,'.  3985 

PROPOSED  RULES 

Business  loan  policy 

Unguaranteed  portions  of  loans,  financing  and 
sccuntization.  retamage,  etc  .  864C) 
Heanng.  25874 
Procurement  assistance 

\  ery  small  business  ^oncems.  29"9 
Scmi  annual  agenda.  22546 
Small  business  investment  companies 

Examination  fees,  base  fees  for  examination 
establishment.  614" 
Small  busirvess  size  standards 
Nonmanufacturer  rule,  waivers — 

Power  circuit  breakers,  disconnect  switches, 
current  and  potential  transformers,  etc  . 
6499 
\'ery  small  business  corwems.  29"9 

NOTICES 

Agency  mtormaucn  collection  activities 
Proposed  collectjon.  comment  request.  439. 
2^0«   6291.  7490.  8504.  14492.  23819. 
25986.  28"52.  2917^ 
Submission  for  OMB  review,  comment  request. 
20056.  23524,  2"646,  29r".  31858,  3^^693 
Commiilces.  establishment,  renewal,  lerminduon, 
etc 
Veterans  Business  Affairs  Advisory  Committee. 
8075 
Disaster  loan  areas 

Arkansas.  1^205,  1 4!  "9    14Qss    2;s:s    24512, 
24680 
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California,  1946.  2709,  3727.  6;9i.  9010, 
13205.  18160 

Flonda.  25987.  32396 

Idaho.  3:'27,  6292,  7490 

Illinois,  17275,  18160 

Indiana,  13205,  18160 

Kentucky,  13205,  14179,  r2-7S.  18161,  18827, 
263+4 

Louisiana,  340% 

Massachusetts,  |72''5 

Micronesia,  14179 

Minnesota,  11939.  14180,  196^6,  20056.  24533, 
26344.  33454 

Mis.sissippi.  126'75,  3409'" 

Nevada.  3728,  5270 

Ne*  York,  194'',  S'-'O 

North  Carolina,  2710 

Nonh  Dakota.  1963^.  33455 

North  Dakota  et  al  ,  8292.  10106 

Ohio,  13206,  14180,  3409" 

Oregon,  6292.  9011 

Pennsylvania.  1140.  194",  8292 

South  Dakota.  1963^.  3345"^ 

South  Dakota  et  al  .  8293 

Tennessee.  6292.  13206.  149^^  15'41.  17276. 
18827.  24533.  2468! 

Texas.  33455 

Washington,  52^0,  6292,  901  I.  18161.  18828, 
24533 

West  Virginia.  13207.  14956 

Wisconsin  et  al  ,  ''491 
Interest  rate^.  quarterly  determinations.  439,  17276 
License  surrenders 

Builders  Capital  Corp  .  .^07] 

Colorado  Invesco.  Inc  .  14180 

Cubico  Ltd  .  Inc..  3071 

Ene  Small  Business  Investment  Co..  29178 

First  Idaho  Venture  Capital  Corp.,  3071 

First  Interstate  Eijuitv  Corp  .  6293 

Inner  Citv  Capita!  .^cces^  Center,  Inc.,  3072 

Jupiter  Partners.  334*^5 

Red  River  Ventures.  Inc  .  3072 

Retailers  Grovkth  Fund.  Inc..  3072 

Safeco  Capital.  Inc  .  3072 

United  Financial  Re^.ources  Corp..  22989 

Universal  Financial  Services.  Inc..  3072 

Wcsbanc  Ventures.  Ltd  .  10603 
Meetings 

Sali.inal  .Small  Buslnc^^  Development  Center 
.'.(iviMiry  Board.  H0"6.  25988 

Regional  Fairness  Boards  — 
Rocky  Mountain  States.  27647 
Meetings,  district  and  regional  advisory  councils: 

Connecticut.  196^8 

Missoun.  18161 

Nevfc  York.  i*M61 

Rh.xJe  Uia.id    hi."6 

Te^a^,  ;~^  '  ^ 

'AashingDn.  DC  .  8076 

\Vest  Virginia,  19638 

Wisconsin,  8076,  19638,  25988 
Proposed  agency  information  collection  activities; 

pTjpoNcd  collection,  comment  request,  26844 
Srnall  business  investment  companies. 

Maximum  cost  of  money,  debenture  rate,  15951 
\ppli< a'.ions    hearings   delerminalions.  etc  : 

•\gin  Capital  Partners  I.  L  P..  27287 

Blue  Ridgc  Investors  LP..  26344 

Capilui  Health  Partners,  LP  .  32672 

Centura  SBIC.  In^     24680 

FGLSalWes!  Ventures  USA.  LP.,  31654 

Son*est  Fruity  Partners  VI.  LP,  25987 

Obcrlin  'apital,  I.  P    94''6 

(Jdvssey  Investment  Partners   L  P..  31654 

Philadelphia  Ventures  Liberty  Fund.  L.P  ,  1946 

rangcnt  Grovvth  Fund,  LP..  4091 


Wachovia  Capital  Associates.  Inc.,  24532 

Social  Security  .\dministration 

RLLtS 

Administrative  regulations: 

Tort  claims  against  Government.  24328 
Freedom  of  Information  Act;  implementation, 

4142 
Privacy  Act;  implementation.  4142 
Social  security  benefits: 
Cycling  payments;  additional  days  throughout 

month  on  which  benefits  vull  be  paid,  61 14 
Disability  and  blindness  determinations — 
Body  system  listings,  expiration  dates 
extension,  30746 
Federal  old  age,  survivors  and  disability 
insurance — 
Self-employment  wages  and  net  earnings, 
reporting.  15607 
Supplemental  sccunty  income: 
Aged,  blind,  and  disabled — 

Currently  available  reliable  information  for 

determining  benefit  amounts,  30747 
IfKome  and  resources  exclusions;  technical 

changes,  30980 
Institutionalized  children,  1053 
Preheanng  proceedings  and  decisions, 

attorney  advisors  authonty:  effective  date 
extension.  35073 
Supplementary  payments  on  behalf  of  States, 
administration  fees  and  interest.  309 
Disability  determination  for  child  under  18 
years  old,  6408 
Correction.  13537.  13733 

PROPOSED  RULES 

Semi-annual  agenda.  22554 
Social  secunty  benefits: 

Federal  old  age,  survivors  and  disability 
insurance — 
Claimant  representatives;  standards  of 

conduct,  352 
Disability  claims;  testing  elimination  of  final 
step  in  administrative  review  process. 
26997 
Inheritance  nghts  determination,  application 

of  Sute  law.  4494 
Self-employment  wages  and  net  earnings; 
reporting.  349 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 

Absent  from  household  ineligible  spouses  or 
parents  on  active  duty  with  Armed 
Forces;  eligibility  and  benefit  amounts 
affected,  3633 
Claimant  representatives,  standards  of 
conduct.  352 
Federal  old  age,  survivors  and  disability 
insurance — 
Disability  claims;  testing  elimination  of  final 
step  in  administrative  review  process. 
26997 
Overpayment  recovery  by  offset  of  Federal 
income  tax  refund.  33778 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  3728,  I 
5064.  12262.  16208.  17901.  19154.  19849.  , 
24151.26607,33693,34735  , 

Submission  for  OMB  review;  comment  request. 
6598.  9233.  25685.  30653.  32849.  32850. 
33693.  33694  I 

Disability  determination  procedures:  ! 

Testing  modifications — 

Disability  determination  services  full  process 

model.  16210 
Federal  processing  center  testing.  16209  ' 


Foreign  insurance  or  pension  systems: 
Austria,  6598 
Macedonia,  5503 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal  old-age.  survivors,  and  disability 

insurance,  research  grants,  14956 
Social  secunty  disability  program,  referral 
system  for  vocational  rehabilitation 
providers  demonstration  project,  23820 
Magnetic  media  filing  requirements  changes 

Corrected  wage  reports.  7814 
Magnetic  media  reporting  and  electronic  filing 

specifications;  public  meeting,  1947 
Meetings 

Electronic  customer  sen  ices  provided  on 
networks  such  as  Internet,  pnvacy  and 
secunty  issues;  public  forums  and 
electronic  town  meeting,  23525 
Plans  for  Achieving  Self-SupfX5rt  (PASS); 
administration,  public  forum,  29758 
Oganization.  functions,  and  authonty  delegations, 
34490 
Deputv  Commissioner  of  Systems  Office  et  al,, 

1481 
External  .^ffalrs  Office  et  al.,  9476 
Pnvacy  Act. 

Computer  matching  programs,  9477,  19849, 

23820,  29178,  29179 
Systems  of  records,  1 1939 
Reports,  availability,  etc.. 

Representative  Payment  Advisory  Committee — 
Beneficiary  incapability,  etc.,  7814 
Social  secunty  acquiescence  nilings: 

Gamble  v,  Chater;  amputation  of  a  lower 

extremity,  1791 
Pansi  by  Cooney  v   Chater;  dual  entitlement, 
reduction  of  benefits  under  family 
maximum,  n92 
Social  secunty  benefits. 

Disability  determination  procedures;  testing 
modifications,  continuation,  12264 
Social  security  claims 

Disability  evaluation,  redesigned  method 
development,  research  plan,  34097 
Supplemental  security  income. 

Disability  determination  procedures,  testing 

modificauons,  continuation,  12264 
Title  XVI   When  inhentances  become  income. 
1 4959 

Southeastern  Power  Administration 

NOTICES 

Power  marketing  policy 

Cumberland  System  of  FVojects.  9762,  1  1253 
Gcorgia-Alabama-South  Carolina  System  of 

Projects,  5978 
Jim  Woodruff  F^rojcct,  I  1431 
Kerr  Phi  I  pott  System  of  F>rojects,  9763 

Power  rates 

Stonewall  Jackson  Proiett.  24104 

Southwestern  Power  Administration 

NOTICES 

Integrated  System  power  rates  and  opportunities: 
Rate  design  development,  ''.■'91 

Special  Counsel  Office 

See  Office  of  the  Special  Counsel 

NOTICES 

Agency  infonnation  collection  activities: 

Proposed  collection,  comment  request,  11941 

State  Department 

Rl  IKS 

International  Iratfic  in  .Arms  regulations 
Registration  tecs  for  manufacturers  and 
ciporters,  274^^7 
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Visas:  immigrant  documentation: 

Immigrant  visas,  vahdits  period  extended. 
2769? 
Correction.  32196 
Violence  Againist  Women  Act- 
Relative  and  preference  classifications,  seit- 
petiuons  by  spouses  and  children,  613 
Visas,  nonimmigrant  dcxrumentation 

Machine-readable  nonimmigrant  visas,  issuing 

procedures  updated,  24332 
Machinereadablc  nonimmigrant  visas  and 

combined  border  crossine  cards,  prcxessine 
fee.  24.^34 
Validity  of  visa,  permanent  residenb  of  foreign 
country  and  aliens  granted  refugee  status 
in  that  foreian  countrv:  reciprocitv  rules. 
24331 

PROPOSFD  Rl  LFS 

Semiannual  agenda.  219X2 
Visas;  immigrant  documentation. 

Diversity  immigrant  visa  lotterv  adminisiration 
fee.  32558^ 

NOTICES 

.•\rms  Export  Control  .^cl,  determinations.  19850. 

28097.  28302 
Arms  Export  Control  Act  and  Export 
AdminisL'ation  Act  of  1979: 
Chemical  and  biological  weapons,  imposition  of 
proliferation  sanctions  on  foreign  enuties 
and  persons,  2S304 
Climate  acti<in  report,  availabiiiiv  arid  Lommeni 

request,  259h8 
Committees,  establishment,  renewal,  termination. 
etc.: 
Overseas  Schools  Advisory  Council.  3072 
Grants  and  cooperative  agreements;  availability. 
etc: 
Egypt  and  L'niied  States — 

International,  collaborative  projects  in  science 
and  technology.  1948 
L'niled  Slates-Spain  Joint  Commission  on 
Science  and  Technology.  34337 
Iniemalional  harnioni/ation  of  chemical  safety  and 
healtii  mtormation:  hazardous  chemicals 
classification,  safe  handling  procedures,  etc, 
15951 
Meeting.  27102 
International  Traffic  in  Arms  regulations;  statutoi^ 

debarment.  13932,  13933,  14492,  3.^694 
Iran,  significant  projects  tendered  in  oil  and  gas 

sector,  list,  1141 
.Meetings 

Dclensc  Trade  Advisory  Group.  18377 
Eastern  Europe  and  the  Independent  States  of 
the  Former  Soviet  Union  .Advisory 
Committee.  12871 
Fine  Ans  Committee.  8812 
Historical  Diplomatic  Documeniation  Advis,irv 

Cmmiltee.  1  151  I,  31654 
IntcnuUional  Communications  and  Int'^miation 
Policy  Adv!sor%  Commiliee.  IN4i,  29180. 
.v3150 
International  Economic  Policy  Advisory 

Committee.  14180 
International  Joint  Commission  Boundarv 

Waters  Treaty,  1141 

International  relecommunications  Advisory 

Committee.  1948,  5876.  98 IS.  22989.' 

27828.  32397.  33150.  34101 

Overseas  Sch(X)ls  .-\dvisor>  Council.  25989 

Overseas  .Sccunty  Advisory  Council.  7814. 

|i)3.S^ 
IVivaie  Iiitcmalional  Law  Advisorv  Commiitec. 

3729.  15741 
Religious  Freedom  Abroad  ,>\dvisory 
Committee,  4825,  V'947 


Shipping  Coordinating  Committee,  14i,  1948, 
22^0,  7291.  8812.  l^o^7.  20237,  27102, 
28097.  28098.  29180 
U.S.  foreign  policy  economic  sanciions 
programs,  bnefing,  11512 
Organization,  functions,  and  authontv  delegations: 

Legal  Adviser,  14181 
Passport  travel  restrictions,  L'.S,: 
Iraq,  13426 
Ixbanon,  4371 
Privacy  .Act 

Systems  of  records,  14' 55,  235-4 
Repon.s,  availability .  etc 

Climate  change;  regional  impacts,  27102 
Shnmp  trawl  fishing,  tunle  protection  guidelines; 
cenifications,  4826,  19157,  29759 

State  Justice  Institute 


NOTICES 

Meetings;  Sunshine   \l 


:2990 


Statistical  Reporting  Service 

See  National  ,-\gncultural  Statistics  Service 

Substance  ,\buse  and  Mental  Health 
Services  Administration 

NOTICES 

ADAMH.A  Reorganization  .Xct;  imptemenlation: 
Adults  with  serious  mental  illness,  estimation 
methtxJology,  14928 
.■\gency  information  collection  activities: 

Proposed  collection;  comment  request,  2676, 

4547.  5446,  25964,  26812 
Submission  for  O.^IB  review;  comment  request. 
9202,  20014,  25965 
Federal  agency  unne  drug  testing,  certified 

laboratones  meeting  minimum  standards,  list, 
416,  5241,  10287,  ](,\'x  23470,  30608 
Grant  and  c>xipcrative  agreement  awards: 
.■\mencan  Psychological  .Association,  20015 
Farm  Resource  Center,  Inc.,  3264S 
\^o'Tien  and  children  s  residential  treatment 
program  grantees,  19349 
GranLs  and  cooperative  aga-ements;  availability, 
etc.: 
Comprehensive  community  mental  health 
services  for  children  jnd  their  families. 
5994 
Knowledge  developmeni  and  application 
cooperative  agreements.  5997.  16602 
MIV;.AIDS  high-nsk  txhavior.  cannabis  youth 

treatments,  etc.  3707 
Servue  systems  change  action  grants; 

workshop,  8452 
Starting  Early  Staning  Smart,  6974 
State  incentive  program  et  al.,  9796 
Knowledge  dissemination  and  substance  abuse 
conference  programs — 
Receipt  date  cancellation,  13390 
U.S,  Mexico  border  four-slate  substance  abuse 
initiative.  32648 
Meetings: 

Drug  Testing  Advisory  Board.  7468.  32360 
SAMMSA  National  Advisory  Council,  24%4. 

M  6  P 
i  \M1K^A  special  emphasis  panels,  103.  4074. 
6552.  11459.  13661.  16864.  1 7 199,  19776. 
23471,  24127.  24497.  26321,  28724, 
r^^rS  30610.  M617.  33431,  33666,  344S1 
S,\.MHS.\  special  empha.sis  panels  et  al ,  25638 
Substance  Abuse  Treatment  Center  National 

Advisory  Council.  28724 
Women's  Services  Advisory  Committee.  6791 
Privacy  Act: 
Svsicms  of  records.  7249 


Surface  Mining  Reclamation  and 
Knforcement  Office 

RILES 

Abandoned  mine  land  reclamation  fund 
reauthorization,  implementation. 
Partial  suspension,  30232 
Federal  regulatory  reform. 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions,  9932 
Indian  lands  program 

Abandoned  mine  land  reclamation  plan — 
Hopi  Tnbe.  15112 
Navajo  Nation,  A/  and  NM.  18269 
Permanent  program  and  abandoned  mine  land 
rcclamauon  plan  submissions: 
Alaska.  15115 
Arkansas.  23129.  31473 
Colorado.  29290.  33747 
Iowa.  16490.  19394 
Maryland,  14306,  32687 
North  Dakou,  22889 
Ohio,  1668.  9076.  14308.  32687 
Oklahoma,  6041 
Pennsylvania,  29294 

Texas!  445 1,  14311,  19394,  23136,  32687 

Surface  coal  mining  and  reclamation  operations: 

Ownership  and  control,  permit  application 

process,  and  improvidently  issued  permits. 

194':0 

PROPOSH)  Rl  I  KS 
Abandoned  m.ne  land  reclamation  fund; 
Reclamation  fund  fee  collection  and  coal 

production  reporung;  basis  for  coal  weight 
determination;  withdrawn,  33784 
Initial  and  permanent  regulatory  programs: 
Surface  coal  mining  and  reclamation 
operations-  - 
Subsidence  due  to  underground  mining; 
prohibition  as  a  surface  coal  mining 
operation;  inierprctation,  4864,  20138 
Valid  existing  nghts  (VER)  definition  and 
claims  submission  and  processing 
procedures.  4836.  20138.  29314 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 
Alabama.  20138 
Alaska.  1074 
Arkansas.  4499 
Colorado.  P.805 
Indiana.  7189,  7192,  11807,  12776,  23192. 

25875 
Kansas.  30535 
Kentucky.  30540 
Maryland.  4502.  14079 
.Missoun.  23194.  31541 
Montana.  1408.  16506 
North  Dakota.  30800 
Ohio.  3491 
Pennsylvania.  4504 
Texas.  7965.  31543 
Ltah,  16507.  32255 
Virginia.  12776.  16509 
West  Virginia.  M543,  33785 

NOTICES 

Agency  inftvrmation  collection  activities. 
l*roposed  collection;  comment  request.  2683, 

7254,  128.39.  16606.  17635,  19810,  25970. 

26552,  3.^678 
.Submission  for  OMB  review;  comment  request, 

4797,  15195.  18360.  22995.  24509,  32653. 

33906 
Environmenial  siatements;  availability,  etc  : 
Permancni  program  regulations,  etc.  4798. 

29368 
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Waler  protection: 

Protable  hydrologic  consequences  Jelcmiination 
and  cumulative  hvdroioaic  impact 
assessments,  resource  document  availability 
on  Internet.  5841 

Surface  Transportation  Board 

RILES 

Combinations  and  ownership: 

Motor  earner  of  propertv  Tindnce  transactions, 
exemptions.  CFR  port  rcTioved.  51'' \ 
Interlockmg  officers 

Raul  officers  of  Class  III  railroads,  aulhoruation. 
:041 
Nonrail  licensing  prixedures 

Water  earners,  operations  cKicmsion,  CFR  pan 
removed,  4492 
Practice  and  procedure 

Licensing  and  related  services  to  public;  user 

fees,  ?4S7 
Rail  pas'-rnger  earner  commuLation  or  suburban 
fare  increases,  CP"R  part  removed,  33028 
Rail  earners 

Railroad  eon.solidalion  procedures,  fee  policy 
modification,  <)7|4,  28375 
Rail  licensing  procedures 
.Abandonment  and  discontinuance  of  rail  lines 
and  rail  transportation,  '4669 
Rale  procedures 

Bus  earner  rates  arxl  fares,  expedited  eomplainl 
procedures,  CFR  pan  removed,  51''0 
Tariffs  and  schedules 

Freight  forwarders  in  noncontiguous  domestic 
trade,  exemption  from  rate  reasonableness 
and  lar.ff  filing  requirements.  91  !0 
Household  goods  earners,  tariff  requircmenLs. 

sri 

Transportation  of  property  ^v  or  *ith  water 
earner  in  noncontiguous  domestic  trade, 
publication,  posting,  and  filing.  19058 
Reconsideration  petition,  30285 

PROPOSED  Rl  LES 

Contracts  and  exemptions 

Rail  general  exemption  aulhoniy — 

Nonferrous  recveiables.  27002,  27003,  28413 
Practice  and  procedure 

Rail  lines  acquisition,  advance  notice  of 

proposed  transactions.  23"'42 
Rail  passenger  earner  commutation  or  suburban 

fare  increases.  CFR  part  removed.  8209 
Statutory  junsdiction.  voluntarv  arbitration  of 
certain  disputes.  14385 
Rail  earners 

C!a.ss  I  track  safety  standards,  service 

obligauons  over  excepted  track.  2489<b 
Rail  IicenMng  procedures. 

Commuter  rail  service  continuation  subsidies 
and  discontinuance  notices,  32068 
Rate  procedures 

Simplified  rail  rate  reasonableness  proceedings, 
expedited  procedures,  650* 
Scmi  annual  agenda.  22766 

NOTICES 

AgerKy  information  collection  attivities: 
Submission  for  0MB  review    comment  request, 
.^068.  58s  1,  34^3^ 
.Agreements  under  sections  '^a  jr>d  5b,  applications 
for  approval,  etc 
EC-MAC  Motor  CamerN  Sernce  Assdciation 

Inc  ,  et  al  .  2^6."^  ^  -v 

Southern  .Motor  Carriers  Rate  (.  unfererKC.  InSv. 

27654 
Western  Motor  Tanff  Bureau.  !nc  .  23289 
Motor  carriers 

Control  exemptions 

Coach  I.  SA.  Inc  .  1  1518,  28531 

t-.ast  'A est  Resort  Express  LLC  et  al„  28532 

drvvhuund  Lines,  Inc     2"'S''4 


Finance  applications — 

Greyhound  Lines,  Inc,,  2215 
Service  po<iling  agreements — 

CapiUl  Motor  Lines  et  al.,  19853 

Peter  Pan  Bus  Lines.  Inc.,  9819 
Organization,  functions,  and  authonty  delegations: 

Office  relocation  business  plan,  8077 
Rail  earners: 
Cost  recovery  procedures — 

Adjustment  factor,  12683,  34340 

Productivity  adjustment  factor.  ''294,  27655 
Railroad  car  hire  compensation,  clanfication  of 
Association  of  Amencan  Railroads'  Code 
of  Car  Hire  Rules,  1%';2 
Rate  guidelines;  non-coal  proceedings,  23822 
Waybill  data,  release  for  use.  9483,  15561 
Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  &  Santa  F-e  Railway  Co.. 

10308.  18386 
Burlington  .Northern  Railroad  Co..  11519 
Canadian  Pacific  Railway.  19390 
Charles  City  Area  Development  Corp  .  1022 
Chicago  Rail  Link,  LLC,  1357 
Claxlcdale  Arizona  Central  Railroad.  L.C..  9235 
Coach  USA.  Inc..  17904 
Columbia  Port.  WA.  1487 
Consolidated  Rail  Corp..  17283 
CSX  Corp  et  al..  5507,  19390,  26352.  29387 
CSX  Transportation.  Inc..  2661 1 
Dallas  Area  Rapid  Transit,  3735 
DeQueen  &  Eastern  Railroad  Co.  et  al.,  18829 
Durbano.  David  L.,  9235 
Eastern  Shore  Railroad.  Inc.,  7085 
Fieldston  Co.,  Inc.,  1 147 
Georgetown  Railroad  Co..  1487 
Gilbertson.  Peter  A  .  et  al..  1487 
Grand  Rapids  Eastern  Railroad.  Inc  .  6039 
l&M  Rail  Link.  LLC.  17283 
Illinois  Central  Cotp.  el  al..  27653 
Illinois  Central  Railroad  Co..  28754 
Indiana  &  Ohio  Railway  Co.,  6039 
Indiana  Rail  Road  Co  ,  23290 
Kaasas  City  Southem  Industries.  Inc  .  et  al  , 

6832 
Kansas  City  Southem  Railway  Co..  6616 
Lake  State  Railway  Co.,  I496'' 
Land  ConservarKV  of  Sea'tle  and  King  County, 

23291 
Uwis  &  Clark  Railway  Co  ,  2215 
Luzerne  &  Susquehanna  Railway  Co.,  5272 
Minnesota  Northern  Railroad.  Inc  ,  11519, 

11520 
New  York  &  AtlanUc  Railway  Co.,  1488 
Norfolk  &  Western  Railway  Co.,  25689 
Norfolk  Southem  Corp  et  al.,  551 1 
Northern  Plains  Railroad,  Inc  ,  1357 
Oil  Creek  &  Titusville  Lines,  15561 
Orange  County  Transportation  .Authontv  et  al.. 

11520 
Owensville  Terminal  Co  .  Inc  .  6039 
Paducah  &  Louisville  Railway,  9820.  31863 
Penn  Jersey  Rail  Lines,  Inc.,  34110 
Pickens  Railway  Co.,  7085 
R  J  Corman  Railroad  Co  et  al  ,  I4%7 
Rail.Amenca,  Inc,  I  1521 
Railroad  Ventures,  Itk  ,  20061 
Reading  Blue  Mountain  &  Northern  Railroad 

Co,  et  al  ,  3550 
Rcspondck  Railroad  Corp,.  1488 
Rochester  &  Southern  Railroad,  Inc  .  15217 
Sammamish  Transportation  Co..  32142 
San  Joaquin  Valley  Railroad  Co..  33153 
Sauh  Ste.  Mane  Bndge  Co.,  5272.  5515 
Sierra  Pacific  Industries,  17284 
South  Carolina  Central  Railroad,  Inc.,  23291 
Sout^tem  Freight  Logistics,  LLC,  26848 


Southem  Pacific  Transportation  Co..  6616, 

9015,  24683.  33457 
SPCSL  Corp.  6617 
StatesRail.  Inc..  18829 
Summir  View  Inc..  3735.  5273 
Sutch.  Jeffrey  L.,  et  al..  341 1 1 
TTX  Co.  et  al,.  10605 
Union  County  Industnal  Railroad  Co.  et  al.. 

2215,  li52l 
Union  Pacific  Corp.  et  al.,  25014 
Union  Pacific  Railroad  Co.,  2435,  7294.  30667, 

33457 
Union  Pacific  Railroad  Co.  et  al.,  441,  2216 
Washington,  Dennis,  et  al.,  17284 
Western  Fuels  Service  Corp.,  et  al,,  1949,  6301 
West  Shore  Railroad  Corp..  2216 
Wheeling  &  Lake  Ene  Railway  Co  ,  10892 
Wisconsin  Central  Ltd.,  5516,  14184,  19854, 

29778 
Youngstown  Belt  Railroad  Co.,  3735 
Railroad  services  abandonment: 

Aroostook  Valley  Railroad  Co  ,  24684 
Blue  Mountain  Railroad,  Inc  ,  9820 
Central  Kan.sas  Railway  Co.,  23291 
Consolidated  Rail  Corp  ,  5273,  6617,  7498, 

19169,  27835 
CSX  Transportauon,  Inc.,  1357,  1489,  7825, 

10308,  13935.  15561,  19653,  26849, 

29391,  33700,  33949 
Dallas  Area  Rapid  Transit  et  al,  26849 
Flonda  Central  Railroad  Co.   Inc.,  1805 
Georgia  Central  Railway,  LP  ,  32855 
Idaho  Northern  &  Pacific  Railroad  Co.,  12883 
Illinois  Central  Railroad  Co  ,  2711,  23292 
Indiana  Rail  Road  Co..  27107 
Kansas  City  Southem  Railway  Co  .  30667. 

31188 
Longhom  Railway  Co.  et  al  ,  30927 
Louisiana  &  Delta  Railroad,  Inc  ,  28918,  28919 
Ludington  &  Northern  Railway,  Inc.,  793 
Missouri  Pacific  Railroad  Co.,  16213 
Norfolk  &  Western  Railway  Co.,  3941,  32677 
Norfolk  Southem  Railway  Co.,  5516,  5881 
Old  Augusta  Railroad  Co..  3079 
Owensville  Terminal  Co..  Inc.,  27108 
South  Kansas  &  Oklahoma  Railroad,  Inc.,  1358. 

2853^ 
South  Plains  Lamesa  Railroad.  Ltd  ,  441 
SWKR  Opcraung  Co  ,  7086 
Tulare  Valley  Railroad  Co.,  8077 
Union  Pacific  Railroad  Co,  2436,  8510,  1 1251, 

14968,  23292,  28104.  34497 
Wheeling  &  Lake  Ene  Railway  Co..  5273 
Wisconsin  Central  LTD  .  15562 

Susquehanna  River  Basin  Commission 

NOTICES 

Comprehensive  plan,  fee  schedule;  heanng,  22990 
Comprehensive  Plan  for  Management  arxl 

Development  of  the  Water  Resources  of  the 
Susquehanna  River  Basin,  heanng.  34337 
Out-of  basin  diversion  policy  and  protocol,  public 
heanng,  901 1 

Technology'  Administration 

NOTICES 

Advanced  technology  program;  continuous 

improvement  study,  comment  request,  16140 

Meeungs 

Certificate  authonties  and  digital  signatures; 

enhancing  global  electronic  commerce; 

public  forum,  3141 1 
Competitive  technology  stimulation 

cxptri mental  program.  p<sstponcrncnt, 

24422,  26782 
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Experimental  Program  lo  Stimulate  Competitive 

Technologv,  27587.  31412 
Federal  Key  Management  Infrastructure  Federal 
Information  Processing  Standard 
Development  Technical  Advisorv 
Committee.  5214,  15158,  28004 

Tennessee  Valley  Authority 

RLLES 

Privacy  Act;  implementation,  4642 
TVA  power  sccunties  issued  through  Federal 
Reserve  Banks;  book  entry  procedures.  920 

Correction.  4833.  8619 

Technical  amendments.  29287 

NOTICES 

Agency  information  collection  activities 

Proposed  collection,  comment  request   3549. 
3936.  27287.  28528 
Environmental  statements;  availability,  etc. 
Cherokee  National  Forest.  TN.  Upper  Ococe 
River  Corridor  recreational  development. 
19157 
Kingston  Fossil  Plant  (KIF)  Alternative  Coal 

Receiving  Systems,  TN.  15957 
United  States  Penitentiary.  Uee  Pennington  Gap. 
VA.  27103 
Meetings;  Sunshine  Act.  3937.  7291,  13933. 
19385.  32851 

Textile  Agiaements  Implementation 
Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

RULES 

Economic  Growth  and  Regulatory  Paperv^ork 
Reduction  .Act;  implementation 
Lending  and  investment  authonty  expansion, 
qualified  thnft  lender  iQTL)  lest 
amendment,  etc  .  15819 
Federal  savings  associations 

De  novo  charter  applications.  27177 
Correction.  28982 
Of>erations 

Small  insured  institutions;  expansion 
examination  cycle.  6449 
Uniform  Financial  Institutions  Rating  System 
lUFIRS).  conforming  amendments.  3779 

PROPOSED  Rl  LES 

.Application  processing.  17110 

Federal  mutual  associations,  incorporation, 

organization,  and  conversion.  17115 
Federal  regulatory  review 

Dep(jsiLs  and  electronic  banking.  15626 
Liquidity.  26449 
Mutual  holding  companies. 

S;ibsidiary  sliKk  holding  companies, 
establishment.  30778 

NOTICES 

Agency  inlonnation  collection  activities 

Proposed  collection.  i.ommenl  request.  5678. 
14969.  14970.  24550.  2^1  12.  29781. 
32680.  33458 
Submission  for  OMB  review;  lommcm  requesi, 
3334,  5069.  14971.  24550 
Capital  and  accounting  standards,  report  to 

Congress.  27 1  1 
■\f>pli(  anitnf.  hi-uring\.  JeierminaUons.  etc  : 
CF  .Mutual  Holdings.  2765H 
Cumberland  Mountain  Ban>.>hares,  M.M.C., 

6835 
IirstBank  Northwest.  25016 


First  Federal  Savings  &  Loan  Association  of 

Sistersville.  22994 
First  Federal  Savings  &  Loan  .Asssociation  of 

Spartanburg.  22994 
First  Robinson  Savings  &  Loan.  FA  .  25016 
Goshen  Savings  Bank.  27658 
Guaranty  Savings  &  Homestead  .Asso>.ialion, 

6835 
Heartland  Community  Bank.  1321  ! 
Hemlock  Federal  Bank  for  Savings.  851 1 
Montgomery  Mutual  Holding  Co..  27658 
Peoples  Federal  Savings  ic  Loan  Association 

of  Sidney.  11252 
Rocky  Ford  Federal  Savings  &  Loan 

Association.  16217 
Secunty  Federal  Savings  Bank,  18386 
Secunty  Federal  Savings  Bank  of  McMinnville, 

22994 

Toxic  Substances  and  Disease 
Registry  Agency 

See  .Agency  lor  Toxic  Substances  and  Disease 
Registry 

Trade  Representative,  Office  of 
United  States 

NOTICES 

Bilateral  trade  agreements 

Laos,  221  1 
Generalized  System  of  Preferences; 

.Annual  product  review  il997  F"Vi;  petitions 

submission  deadline,  27828 
Annual  Review  (1995)— 

Results  of  annual  GSP  product  review.  32672 
Competitive  need  limits  and  countries 

exceeding,  etc  .  lists.  8293 
Indonesia,  melamine  institutional  dinnerware 
products,  expedited  review.  2S528 
Harmonized  Tariff  Schedule 

North  American  Free  Trade  Agreement 
.  NAFTA  K- 
Rules  of  origin  rectifications.  22990.  27293 
Intellectual  property  nghts  protection,  countnes 
denying,  policies  and  practices; 
Argentina.  30"'2 
Canada.  1 1 42 
Honduras.  28915 
Meetings: 

Industry  Functional  .Advisory  Committee, 

10305,  28098 
Industry  Sector  .Advisory  Committees — 
Elecuonics  and  Instrumentation.  27288 
Retailing  and  wholesaling.  6035 
Small  and  minonts  business.  27288 
Small  and  Minonty  Business  Industry  Sector 

Advisory  Committee.  52''0 
Trade  Policy  and  Negotiations  Advison 

Committee.  8505.  2764" 
United  States— Pacific  Trade  and  Investmcni 
Policy  Commission.  8813 
North  Amencan  Free  Trade  Aga-ement  (NAFTA) 
Accelerated  tariff  eliminations  — 
First  round  implementation,  25989 
Second  round  initiation.  259*^2 
Broom  com  brooms  from  Mcxko,  arbitranon 
panel  esublishmcni.  60.'5 
Priontv  toreign  country  practices  identification, 

comment  request.  '239" 
Tariff  rale  quota  amount  Jetemunalions; 

Raw  cane  sugar.  12676.  27829 
Trade  Policy  Staff  Committee 

Free  Trade  Area  of  the  Amon^as  noi:oiia!ion, 
comment  request.  901 1 
World  Trade  Organization 

Algeria.  Jordan.  Kazakstan.  Kvrgvz  Republic. 
Moldova,  Oman,  Seychelles,  and  Vanuatu; 
accession.  K505 


China,  accession.  7082 
Dispute  settlement  panel  establishment 
requests — 
Argentina,  textiles,  apparel,  and  footwear. 

etc..  4826 
European  Communities,  computer  equipment, 

tariff  treaim.cnt.  10604 
Hungary,  agricultural  prcxJu.ts  export 

subsidies.  7815 
India;  pharmaceuticals  and  agricultural 
chemicals  patent  protection.  6826 
Malaysia  et  al  ;  sea  tunle  conservation, 

shnmp  or  shrimp  products,  importation 
restrictions.  1 3934 
Turkey,  foreign  films,  box  office  revenues, 
discriminatory  tax  imposition.  6827 
European  Communities,  modified  starch 
subsidies,  investigation  and  comment 


request. 


264 


Wheat  gluten  exports  to  U.S..  consultations, 
.>2398 
Financial  services  negotiations  under  General 
Agreement  on  Trade  in  Services.  12871 
Pakistan,  pharmaceuticals  and  agncultural 

^hem'  ;als  patent  protectii^n,  33695 
\  letnam.  accession.  8506 

Transportation  Department 

See  Coas!  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highwav   Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffk  Safciv 

Administration 
See  Research  and  Special  Programs  AJministraljon 
See  Saint  Lawrence  Seawav  Dcvciopmeni 

Corporation 
See  Surlace  Transportation  Board 
See  Transportation  Slatisucs  Bureau 

RILES 

Acquisition  regulations 

Mis».ellarKous  amendments.  26419 
Air  travel,  nondiscnmination  on  basis  of  disability; 
Lifts  and  boarding  facilitation  devices,  etc.. 
correction.  16 
Civil  monelarv  penalties,  inflation  adiusiment. 

6719 
Classified  information.  Federal  reeuiaiorv  review. 

23661 
Debarment  and  suspension  inonpriKurcment). 

1 5620 
Economic  regulations 

Ticketless  travel.  pa.ssengcr  noiiscs.  19473 
Equal  Access  to  Justice  Act.  implementation; 

Federal  regulatorv  reform.  19233 
Freedom  of  Information  Act.  implementation. 

19515 
Large  air  carriers,  intenutiona;  Jjta  submissions; 

changes.  t\l\  s 
Organiz-ation.  turwiions,  and  authoniv  delegations: 
Command.int.  U  S   Coast  Guard.  19935 
Commandant.  US   Coast  Guard,  et  al     1  1382. 

17100 
Federal  Highwav  .Administration  Administrator. 

28807 
Manume  Administrator.  261'' 
Transportation  Administrative  Service  Center, 
Director,  1649s 
Pnvacv   Act.  implemcntilion 

Federal  regulatorv  reform.  23666 
Prixedural  ai>d  special  regulations 

Air  and  toreign  air  carriers  compliance  with 
Consumer  Credit  Protection  Act.  ufxtaic 
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inspection  and  copying  of  DOT  records, 
etc-,  CFR  pan  removed,  25840 
Workplace  drug  and  alcohol  testing  programs: 
Standards  Council  of  Canada,  aulhonzation  to 
certify  participation  of  Canadian 
laboratones  in  DOT's  drug  lestirg 
program.  1905'' 

PROPOSED  RL  LES 

Disadvantaged  business  enierpnsc  panicipalion  in 

DOT  financial  assistance  programs.  29548 
Economic  regulations 

Domestic  passenger  manifest  infonnaiion, 

11789,  293  f} 
International  pas.senger  tariff  filing 
requirements.  eKemplion.  10758 
Procedural  regulations 

Practice  rules  in  proceedings.  Federal  regulatory 
review,  5094 
Semi-annual  agenda,  21990 

NOTICES 

Agency  information  collection  activities: 

Proposeii  collection,  comment  request,  1020. 
5065,  5663,  15960.  19159.  31470,  34101, 
34102 
Submission  for  0MB  revie*.  comment  request, 
1022.  1142.  1356.  1484.  3323.  3550.  3729. 
4827,  5066.  5876.  6293.  6300.  6828.  6829. 
10605.  11942.  13207.  15742.  15966, 
16639,  18828.  19162.  20056.  23288. 
24151.  26345.  27288.  27647.  27830, 
28752.  31 186,  31859.  34102.  34338 
Aviation  proceedings 

Agreements  filed;  weekly  receipts.  785,  2710, 
3937.  4828.  6036.  6830.  8304.  9234. 
11512,  1 1942.  13934.  16640.  24152. 
25686.  27106.  28528.  30655.  31  186. 
32674.  336% 
Certificates  of  public  convenience  and  necessity 
and  foreign  air  earner  permits,  weekly 
applications.  785.  1484.  2710.  3938.  4828. 
6830.8305.9234.  10892.  11512.  11943. 
13208.  13935.  15215.  19162.  24152, 
25686.  27106,  28529,  30655,  31187, 
32674,  336% 
Hearings,  etc  — 

Accessair  Holdings.  Inc  ,  32674 
Avcenter.  Inc  .  35245 
Caljet  Airlines.  14181 
Casino  .Airlines.  Inc  .  1010"' 
CityLink,  1%38 
Jet  Amenca.  6830 
Jim  Air.  Inc  .  6598 
M&N  Aviation.  Inc  .  12677 
Draft  Cargo  Liability  Studv.  comment  request, 

30371 
Enforcement  cases,  civil  penalties  for  small 
enuties,  reduction  and  waiver   policy 
sutement,  15560 
Environmental  justice  in  minonly  and  low  income 
populations,  incorporation  of  pnnciples  into 
policies,  programs,  and  activities,  18377 
Freight  transportation  across  all  modes,  policy 

statement,  785 
Global  positioning  system  iGPSi  modernization. 

planning  for  future,  comment  request,  19386 
International  cargo  rate  flexibiliiy  level 
Standard  foreign  fare  level  - 

Index  adjustment  factors,  7082,  16211,  31187 
.Meetings 

Assistance  to  Families  m  Aviation  Disasters 

Task  Force.  29180.  32^98 
NAFT.A  Land  Transportation  .Standards 
Subcommittee  arKl  Transportation 
Consultative  Group,  annual  plenary 
session.  29386 


M 


Partnership  Council.  5066.  28098 
White  House  Commission  on  .Aviation  Safety 
and  Security,  141.  3730,  4091.  4566.  6037, 
6598 
Metropolitan  planning  organizations/airport 

operators,  cooperation  across  transportation 
modes;  policy  statement.  4091 
Privacy  Act: 

Systems  of  records,  5663,  10892,  11943.  13730, 
14960,  18161 
Secietarial  deterrninaiions: 

Eldorado  International  Airport,  Colombia. 

notification  of  effective  secunty  measures, 
1022 

Transportation  Statistics  Bureau 

PROPOSED  RULES 

Motor  Carrier  Financial  and  Operating  Data 

Collection  Program  Negotiated  Rulemaking 
Committee: 

Intent  to  esublish,  3492 

.Meeungs,  3492,  5792 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  6301. 
19169.  19854,  19855 
Meetings 
Transportation  Statistics  Advisory  Council, 
1011 1,  24684 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau 
See  Community  Development  Financial 

Institutions  Fund 
See  Comptroller  of  the  Currency 
See  Customs  Service 
See  Fiscal  Service 
See  Foreign  Assets  Control  Office 
See  internal  Revenue  Service 
See  Public  Debt  Bureau 
See  Secret  Service 
See  Thrift  Supervision  Office 

RULES 

Employees'  personal  property  claims.  18518 
Government  secunties  brokers  or  dealers 
Recordkeeping  and  preservation  of  records, 
7153 
Privacy  Act;  implementation.  26934 

PROPOSED  RULES 

CurrerK'y  and  foreign  transactions,  financial 
reporting  and  recordkeeping  requirements: 
Bank  Secrecy  Act,  implementation- 
Cross-border  transpcinaiion  of  certain 

monetary  instruments,  3240 
Money  services  businesses,  definition  and 

registration,  27890 
Money  transmitters;  special  currency 

transaction  reporting  requirement.  27909, 
33786 
Money  transmitters  ,ind  money  order  and 
traveler's  check  issuers,  sellers  and 
redeemers;  suspicious  transaction 
reporting  requirements,  27900 
Privacy  Act;  implementation,  14376 
Semi-annual  agenda.  22162 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  commeni  request,  3324, 

8307,  8308.  9820,  10893.  l.<9\5.  14736. 

15217.  15218.  20061,  34340 
Submission  for  OMB  review;  comment  request, 

1806,  1807,  2436.  3551-3553.  4830.  7087- 

7089,  8308,  8309  9181.  9236.  9237, 


10620.  10621.  10622.  10623.  11252, 
11946.  11947.  12883.  13211,  15218, 
'^219,  15220.  15222,  16642.  16643. 
18670.  18671,  18672.  18673.  18674. 
18775,  20061,  20062,  24684.  24685. 
24686.  25689.  25690,  26612,  26613. 
30372,  30373,  30374,  32143,  32144, 
32145,  33701,  33702 
Boycotts,  intematicnal 

Countries  requinng  cooperation;  list,  '5224 
Corporate  credit  union  study;  comment  request, 

1358 
Environmental  statements;  availability,  etc.: 
White  House  secunty  review  vehicular  traffic 
restnction  recommendations, 
implementation,  29779 
Meetings: 

Community  Adjustment  and  Investment 

Program  Advisory  Committee,  4377,  30374 
Customs  Service  Commercial  Operations 
Advisory  Committee,  13211.  32146 
Debt  Management  Advisory  Committee,  1147, 

1949,  16889 
National  Center  for  State,  Local,  and 

International  Law  Enforcement  Training 
Advisory  Committee,  16213 
Notes,  Treasury: 

Large  position  reports,  call  for,  6  1/4  percent 
notes  (February  2007),  3I86j 
Organization,  functions,  and  authonty  delegations: 
Financial  Management  Service,  Commissioner, 

et  al..  30668,  34111 
Fiscal  Fiscal  Service.  30374 
Public  Debt  Bureau.  Commissioner,  et  al., 
32678 
Privacy  Act: 
Computer  matching  programs.  7825 
Systems  of  records.  1489,  6834,  6835,  8814, 
9484,  14532 
Senior  Executive  Service 

Legal  Division  Performance  Review  Board; 
membership,  32678 

U.S.  House  of  Representatives 

NOTICES 

Child  support  and  alimony  orders;  designation  of 
agent  to  receive  and  process,  9015 

Uniformed  Services  University  of  the 
Health  Sciences 

NOTICES 

Meetings;  Sunshine  .Act,  24439 

United  States  Enrichment 
Corporation 

NOTICES 

Me     ngs;  Sunshine  Act,  2718,  15224.  27292 

United  States  Information  Agency 

RULES 

Exchange  visitor  program: 

Au  pair  programs,  participation  requirements, 

34632 
Reinstatement  of  exchange  visitors  (J  visa) 

unlawfully  present  in  United  States.  19925 
Two-year  home  country  physical  presense 

requirement,  waiver  requests  by  interested 

U.S.  Government  agencies,  28801 
Two-year  return  home  requirement,  waiver 

requests  by  interested  US   Government 

agencies.  19221 
Pnvacy  Act.  implementation,  10630 

PROPOSED  RULES 

Semi-annual  agenda.  22578 
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NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request.  101 12 
Submission  for  0MB  review,  comment  request, 

5069.  11948.  24551,  27113 
An  objects,  importation  for  exhibition: 
Asian  Art  Museum  of  San  Franci'^o;  ten 

.^bje^Ls.  15565 
Enlightenment  Embodied:  The  Art  of  the 

Japanese.  Buddhist  Sculptor  (7th  to  14th 

Century).  24551 
Exiles  and  Emigres:  Tnc  Flight  of  European 

Artists  from  Hitler.  5274 
Glory  of  Byzantium.  4379 
Images  in  Ivory:  Precious  Object.<  f.om  the 

Gothic  Age,  S3 10 
Living  Memonal  to  the  Holocaust — Museum  of 

Jewish  Heritage  in  New  '>'ork.  31864 
Millennium  of  Glory:  Sculpture  of  .Angkor  and 

Ancient  Cambodia.  23293 
Objects  of  Desire.  The  Modem  Still  Life.  14184 
Padshahnama  (History  of  the  Emperori,  24687 
Painting  the  Universe   Frantisek  Kupka,  Pioneer 

in  Abstraction.  26365 
Picasso:  The  Early  Years  (1892-1906),  6836 
Revealing  an  Ancient  Message:  A  Synagogue 

.Mosaic  from  Sepphons.  32405 
Rodin  and  Michelangelo.  7498.  15565 
Sepphons  in  Galilee:  Crosscurrents  of  Culture. 

14184 
Spint  of  Ancient  Peru:  Treasures  from  the 

Museo  Archeologico  Raphael  Larco 

Heaera.  19658 
Victorians    Bntish  Painting  in  the  Reign  of 

Queen  Viclona.  3079 
Cultural  property 

Guatemala,  request  for  L'S.  protection  of 

certain  categories  of  archaelogical  and 

ethnological  material  from  pillage,  27835 
Peru,  architectural  and  or  ethnological  material. 

U.S-  protection  of  from  pillage,  6617 
Exchange  visitor  program 

Skills  list,  2448 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Czech  Republic,  Romania.  Slovakia,  and 

Bulgaria,  training  programs.  9016 
Foreign  nationals  affiliated  with  institutions  of 

higher  learning  in  VS.  census.  30928 
Fulbnght  teacher  exchange  program.  7S29, 

252  IS 
International  educational  and  cultural 

activities — 
Assistance  award  program.  34498 
East  Timor  education  exchange  program, 
20063 
Jordan,  civil  justice  modernization.  23827 
Middle  East-L'S-  exchange  program. 

strengthening  social  .services,  26850 
Overseas  direct  English  teaching  programs. 

25220 
Overseas  educational  ad\isine  services,  public 

pnvate  sector  partnerships,  23830 
Palestinian  Authonty,  judicial  training 

institution.  23823 
Russi.i  et  al  .  community -based,  professional 

programs  for  entrepreneurs,  legal 

profession.ils,  and  government  officials. 

146 
Russian  and  L'kranian  secondary  schoii 

educators  internships  in  IS   high  schixiK, 

5679 
Slovenia;  lelecommunicaiions  training  programs, 

4S7: 

Summer  Insiitulc  fiT  l.ni;lish  as  a  Foreign 
l.dngiiagc  I f.Fl.i 
French    and  Portugese  speaking  countiies  ol 
Sub  Africa,  9()1!< 


U.S.  graduate  students  and  postdoctoral  scholars 
in  North  African.  Middle  Eastern  and 
South  Asian  studies,  assistance  program. 
4570 
Meetings 
Cuba  Broadcasting  Advisory  Board.  17906, 

25016 
Cultural  Property  Advisory  Committee,  6617. 

27836 
Public  Diplomacy,  U.S.  Advisory  Commission, 
3079.  18386.  26614 
Pnvacy  Act 

Systems  of  records.  10634.  15752 
Senior  Executive  Service. 

Performance  Review  Board,  membership,  795 
Voice  of  Amenca  programs  and  program  services, 
telecommunications,  broadcasting  corporations 
as  pnvate  sector  partners,  9238 

United  States  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements,  availability, 
etc 
Unsolicited  grants — 

Fall  competition  program.  33705 
Spnng  competiuon  program.  1952 

Meeungs.  Sunshine  Act,  1023,  1  1522 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for 
Federal  courts,  152,  8487.  14490.  26616 

United  States — Pacific  Trade  and 
Investment  Policy  Commission 

NOTICES 

Meetings.  8813  ^ 

Utah  Reclamation  Mitigation  and 
Conservation  Commission 

NOTICES 

Environmental  statements,  availability,  etc.: 
Central  Utah  Water  Conservancy  District — 
Wasatch  County  water  efficiency  projeci  and 
Daniel  replacement  project.  17906 
Washington  Lake  campground.  LT.  23293 
Mitigation  and  conservation  plan,  annual  update. 
32681 

Veterans  Affairs  Department 

RULES 

Acquisition  regulations: 

Cost  comparisons  related  lo  contracting  out  of 
activities  al  VA  health  care  lacilities; 
limiuuons.  18300 
Adjudication,  pensions,  compensauon, 
dependency,  etc. 
Death  pension  benefits  enlitlemcni 

determination,  accrued  pension  benefits 

exclusion  from  countable  income,  5528 

Persian  Gulf  veterans,  undiagnosed  illnesses 

compensation,  23138 
Retroactive  payments  due  lo  liberalizing  law  or 

\A  issue.  n70fi 
Spouse  and  surviving  spouse  regulations, 
gender-specific  language  with  gender- 
neutral  language  replacenieni.  5528 
L  pgraded  discharges.  14822 
Disabilities  rating  schedule 

Muscle  mjuncs.  ^02_v'" 
Loan  guaraniv 

Disc<iuni  p<iinis  linanced  m  connection  with 
iniercsi  rate  reduction  rcfinaiKing  loans, 
limiLition.  'MO 


Rood  insurance  in  areas  with  special  flood 
hazards,  5530 
Medical  benefits: 

Homeless  providers  grant  and  per  diem 

program ,  6121 
Miscellaneous  amendments,  1''072 
Veterans    Health  Care  Eligibility  Reform  Acl 
of  1996.  implementation- 
Senson  neural  aids  i.eyeglasses.  contact 
lenses,  hearing  aids),  furnishing 
guidelines.  30240 
Organization,  functions,  and  authonlv  delegations 

Deputy  General  Counsel  et  al  .  14822 
Practice  and  procedure 

Rulemaking  nolice-and-commenl  provisions; 
elimination.  9969 
\  ocational  rehabilitation  and  education 
.Miscellaneous  amendments.  P''06 
Reservists    educatior>-- 

.Montgomery  Gl  Bill-Selected  Reserve,  rates 
payable  increase.  2"'963 
Veterans  education — 

Educational  assistance  test  program,  rales 

payable  increa,se,  10454 
Montgomery  Gl  Bili-Active  Duty,  rales 
payable  increase,  14823 
Work-study  sersices  performance,  debt  reduction, 
15400 

PROPOSED  RULES 

.^dJudlcatlon.  pensions,  compensation 
dependency,  etc 
Children  bom  with  spina  bifida  who  arc 

children  of  V  ictnam  veterans,  monetary 
allowances.  23724 
Dental  conditions,  service  connection 
determination  for  outpatient  dental 
treatment  purposes,  8201 
Nonservicc-connected  disability,  claims  ba.sed 
on  aggravation.  3054~ 
Disabilities  rating  schedule 
Cold  iniunes.  1 48.^2 
Intervertebral  disc  syndrome.  8204 
Loan  guaranty 

Electronic  paymeni  of  all  tunduig  fees.  24872 
Home  loans,  credit  standards.  24874 
.Medical  benefits 

Vietnam  veterans    children  with  spina  bifida, 
provision  of  health  care.  23^31 
Semi-annual  agenda.  22256 
V  ocational  rehabilitation  ar>d  education 
\  eicrans  education — 

FJigiblc  spouses  and  surviving  sp^iuses, 

eligibilily  penod  extension.  1303 
State  approving  agencies,  school  catalog 
submission.  1075 

NOTICES 

.•\dvisory  ^ommiticis.  annual  reports,  availability, 

8M0,  9020.  15'48 
.Agency  information  collection  activities. 

Prop<.sscd  collection,  commeni  request.  5070, 
11948.  11949.  11950,  16890.  28755, 
28756.  28757.  .^0930.  32146.  32147. 
32148.  32149.  '2856,  33153 
Submission  for  OMB  review,  commcni  request, 
795.  5070-5072.  8512.  11950.  11951, 
16891.  28758.  .'0932,  30933 
Committees,  establishment,  renewal,  termination. 
etc 
Minori'v  Veterans  Advisory  Committee.  2442 
Voluntary  .Service  National  Ad\  isorv 
Committee.  2442 
Cosl-of-living  adiustmcnts 
Compensation,  dependency,  and  indemniiy 
compensation  iDIC)  programs.  10112 
Cosl-of-living  adjustments  and  headstone  or 
marker  allowance  rate.  2442 
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Veterans 


Grants  and  ccxiperative  at;reemcnis;  availability. 
etc. 
Homeless  providers  grans  and  r<.T  diL-m 

program.  1?''-1>*.  ;s.^'^ 
Ltga!  interprc"uition->.  (icneral  liiunscl  prt-vcJcni 
opmions 
Veterans'  henefit.s  under  VA  adm;nl^lL•rcd  laws; 

summarv.  |s^65 
Loan  guarants 

Percentage  to  determino  net  value,  2939? 
Medical  care  reimhursemenl  rates  (1997  FY).  2718 
VfeetinEs 
Cemetenes  and  MemonaK   \Jvisory 

Committee.  I  l'J52 
Education  Advisor.  Commiitee.  8310 
F.nvironmenlal  Hazards  Advisor\  CDnimn'oe. 

2.':93 
Former  Prisoners  oi  W.ir  \Jvisor\  Committee, 

20244 
Future  of  V,-\  Lone  Tcmi  Care  Advisor) 

Committee.  1,^^49 
Genatncs  and  Cjeronioiogv    Vdvisop. 

Committee.  10624 
Innovations  in  .Nursing  .Advisory  Committee, 

''96.  9020.  15749'.  32857 
Medical  Research  Service  Cooperative  Studies 

Fvaluation  Committee.  10624 
Medical  Research  Ser\!ce  Vier;!  Revie* 

Committee.  10^9' 
Minoruv  Veterans  Advisor.  Commiitee.  4379. 

94^4,  198S- 
Persian  Gulf  h<pert  Scientif!^  Cotrimittee.  3942, 

I985H 
Prosthetics  and  Special  Disabilincs  P'ocrim- 

Advisory  Committee.  x<!  ! 
Rehabilitation  .Advisor.  Committee.  '^OT  i 
Rehabilitation  Research  and  !>;veiopment 

Service  Scientitlc  Men!  Review  Biiard. 

34^41 
Scientific  Revie*  and  [valuation  Board  for 

Health  SerMces  Research  and  Development 

.Service,  28">>^ 
Special  Medical  Advisor.  (,r.>up.  ^95.  10625, 

12685.  20()6s,  *s:4A 


Veterans  Readjustment  Advisorv  Committee. 

6305 
Voluntary  Service  National  Advisory 

Committee,  6836 
Wage  Committee,  13212,  34741 
Women  Veterans  Advisory  Committee.  23294 
Privacy  Act: 

Systems  of  records,  17285 
Real  property;  enhanced-use  leases: 

Atlanta,  GA;  Veterans  Affairs  Department 

Medical  Center.  1 5567 
Mountain  Home.  TN;  Veterans  Aftairs  Medical 

Center,  32857 
North  Chicago,  IL;  Veterans  Aflairs  Medical 

Center,  32857 
St.  Cloud,  MN;  Veteran  Affairs  Medical  Center, 

28759 
West  Palm  Beach,  FL;  Veterans  Affairs  .Medical 

Center:  child  development  center.  32858 

Veterans  tmployment  and  Training, 
Office  of  .\s,sistant  Secretary 

NOTICES 

Agency  informatjon  collection  activities: 
Proposed  collection;  comment  request.  771 

Meetings: 

Veterans  Employment  and  Training  Advisor. 
Committee,  2889^ 

Victims  of  Crime  Office 

NOTlCtb 

Grants  and  cooperative  agreements   jvailabilitv, 

etc: 
Victim  assistance  program,  7256 

Guidelines.  19607 
Victim  compensation  program,  7050 

Wajie  and  Hour  I)i>ision 

RULES 

.Migrant  and  seasonal  agncultural  worker 
protection: 
Employ,  independent  contractor,  and  joint 

employment,  definitions.  Federal  regulatory 
reform,  1 1734 


Ser\ice  contracts  for  maintenance  of  public 
buildings;  nondisplacement  of  qualified 
workers  under  certain  contracts.  28176 

PROPOSED  RLLES 

.Alternative  dispute  resolution;  expanded  use  in 

agencv  programs.  66sK) 

Fair  Labor  Standards  Act: 

Employment  ot  student  learners  and  workers, 
apprentices,  messengers,  etc.;  consolidation, 
redesignation.  and  removal  of  CF'R  parts, 
7094 

.NOTICES 

American  Samoa,  special  industr  committee  for 
all  industries,  appointment,  conversion,  and 
hearing,  14446 

Western  .\rea  Power  Administration 

NOTICES 

Energy  Planning  and  .Management  Program  Power 
Marketing  Initiative. 

Salt  Lake  City  .Area  integrated  projects 
contracts,  application.  8709.  16804 

Environmental  statements;  availability,  etc: 

Sierra  Nevada  Customer  Service  Region  2004 
power  marketing  program.  22934 

Sierra  .Nevada  Region  2004  power  marketing 
plan.  8710 

Post-2000  resource  pool  allocation  procedures. 
Pick-Sloan  Missoun  Basin  program.  Eastern 
Division,  final  power  allocation  procedures, 
etc  ,  11174 

Power  rate  adjustments 

Boulder  Canyon  Project.  24913 

Central  Valley  Project  et  al,.  9763.  12638 

Colorado  River  Storage  Project.  34255 

Parke-  Davis  Project.  AZ.  28465 
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1-300 Jan.  2  il) 

301-592 3  (2) 

593-888 6  (3) 

889-1030 -7  (4) 

1031-1238 8  (5) 

1239-1382 9  (6) 

1383-1658 10  (7) 

1659-1826 13  (8) 

1827-2006 14  (9) 

2007-2264 15  (10) 

2265-2546 16  (11) 

2547-2890 17  (12) 

2891-3192 21  (13) 

3193-3440 22  (14) 

3441-3602 23  (15) 

3603-3770 24  (16) 

3771-3978 27  (17) 

3879-4114 28  (18) 

4115-4428 29  (19) 

4429-4630 30  (20) 

4631-4894 31  (21) 

4895-5138 Feb,  3  (22) 

5139-5292 4  (23) 

5293-5518 5  (24) 

5519-5740 6  (25) 

5741-5902 7  (26) 

5903-6098 10  (27) 

6099-6442 11  (28) 

6443-6702 12  (29) 

6703-6850  13  (30) 

6851-7132 14  (31) 

7133-7334 18  (32) 

7335-7654 19  (33) 

7655-7920 20  (34) 

7921-8154 21  (35) 

8155-8360 24  (36) 

8361-8612 25  (37) 

8613-8866 26  (38) 

8867-9070 27  (39) 

9071-9348 28  (40) 

9349-9678 Mar   3  (41) 

9679-9904 4  (42) 


S^06-l0l84 5  (43) 

10185-10410 6  (44) 

10411-10680 7  (451 

10681-11068    10  (46i 

11069-11306 11  (47) 

11307-11756 12  (48) 

11757-12066 13  (49) 

12067-12530 14  (50) 
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15809-16052 3  (64) 

16053-16464 4  (65) 

16465-16658 7  (66) 

16659-17040 8  (67) 

17041-17530 9  (68) 

17531-17682 10  (69) 

17683-18014 11  (70) 

18015-18260 14  (71) 

18261-18504 15  (72) 

18505-18704 16  (73) 

18706-19022 17  (74) 

19023-19218 18  (75) 

19219-19472 21  (76) 

19473-19666  22  (77) 

19667-19896 23  (78) 

19897-20088 24  (79) 

20089-22872 25  (80) 

22873-23124 28  (81) 

23125-23334 29  (82) 

23335-23612 30  (83) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rrost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1124 

[Docket  No.  AO-368-nA25;  DA-85-01] 

Milk  in  the  Pacific  Northwest  Marketing 
Area;  Order  Amending  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTlOril:  Final  rule. 

summary:  This  final  rule  adds  two 
cr unties  to  the  Pacific  Northwest  milk 
marketing  area  and  modifies  the 
component  pricing  provisions  of  the 
order. 

EFFECTIVE  DATE:  February-  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.  O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
2357,  e-mail  address 

Connie M Brenner@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  rule  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  nile  will 
not  preempt  any  stale  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  writh 
the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  mav 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 


a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition,  ^fter  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equitv  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Considpration 

In  accordance  with  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601  et  seq.j,  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"'  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500  employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

Interested  persons  were  invited  to 
present  evidence  on  the  probable 
regulatory  and  informational  impact  of 
the  hearing  proposals  considered  in  this 
proceeding  on  small  businesses  or  to 
suggest  modifications  of  the  proposals 
for  the  purpose  of  tailoring  their 
applicabihty  to  small  businesses.  In 
addition,  in  order  to  properly  assess  the 
impact  on  small  businesses,  information 
relating  to  the  impact  of  the 
amendnmits  contained  in  this  rule  has 


been  obtained  from  the  market 
administrator. 

During  August  1996,  the 
representative  month  for  determining 
producer  approval  of  this  action,  1,297 
dairy  farmers  were  producers  under  the 
Pacific  Northwest  order.  Of  these.  808 
would  be  considered  small  businesses, 
having  under  326.000  pounds  of  milk 
production  for  the  month.  Of  the  dairy 
farmers  in  the  small  business  category. 
219  produced  under  100.000  pwunds  of 
milk.  328  produced  between  100.001 
and  200.000  pounds  of  milk,  and  261 
produced  between  200.001  and  326.000 
pounds  of  milk  during  August. 

Of  the  489  producers  produang  in 
excess  of  326.000  pounds  of  milk  during 
August  1996,  178  produced  between 
326.001  and  500.000  pounds  of  milk. 
186  produced  between  500.001  and 
1,000,000  pounds  of  milk,  and  125 
producers  produced  at  least  1,000.001 
pounds  of  milk. 

In  terms  of  total  dollars,  the  negative 
impact  on  producer  returns  resulting 
from  the  multiple  component  pricing 
amendments  generally  would  be  less  on 
small  producers  than  it  would  be  on 
large  producers.  However,  the  effect  of 
the  amendments  on  each  individual 
producer  would  depend  on  the  relative 
protein,  other  nonfat  solids,  and 
butterfat  content  of  the  producer's  milk 
production  rather  than  on  the  volume  of 
its  production. 

The  effect  of  the  multiple  component 
pricing  amendments  on  handlers,  both 
large  and  small,  would  depend  on  how 
they  use  the  milk  they  receive  from 
producers  Handlers'  cost  of  milk  used 
in  manufactured  products  would  be 
reduced  by  approximately  10  cents  per 
hundredweight,  depending  upon  the 
component  content  of  Lhe  milk  The  cost 
of  milk  used  in  fluid  products  would  be 
unchanged  In  addition  to  butterfat  tests, 
handlers  would  be  required  to  report 
protein  tests  and  "other  solids"  tests 
instead  of  nonfat  solids  tests  of  producer 
receipts.  Because  most  of  this  testing  is 
done  using  infra-red  analysis 
equipment,  there  should  be  little 
additional  cost  connected  with  the 
testing  and  reporting  of  the  protein 
component  and  the  "other  solids" 
component. 

Of  the  23  dairy  plants  pooled  under 
the  Pacific  Northwest  milk  order  dunng 
August  1996.  15  would  be  considered  to 
be  operated  by  small  businesses  on  the 
basis  of  having  fewer  than  500 
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employees.  Eight  of  the  pool  plants  were 
operated  by  handlers  having  more  than 
500  employees. 

Expansion  of  the  marketing  area  to 
include  the  two  remaining  Olympic 
Peninsula  counties  would  have  no  effect 
on  producers  and  would  result  in  the 
regulation  of  no  additional  handlers. 
Four  handlers  who  currently  distribute 
fluid  milk  products  into  the  two 
counties  would  be  benefitted  by  a 
reduction  in  their  recordkeeping  and 
reporting  burden.  Sales  outside  the 
marketing  area  are  required  to  be 
reported  separately  for  the  purpose  of 
determining  a  handler's  pool  status.  The 
addition  of  these  two  counties  to  the 
marketing  area  will  remove  the 
requirement  that  these  handlers  keep 
separate  records  and  file  reports  about 
sales  in  these  counties.  Two  of  the 
handlers  affected  would  be  considered 
to  be  small  entities. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  June  15, 
1995;  published  June  21,  1995  (60  FR 
32282). 

Extension  of  Time  for  Filing  Briefs: 
Issued  October  12.  1995;  pubhshed 
October  23.  1995  (60  FR  54315). 

Extension  of  Time  for  Fihng  Briefs: 
Issued  November  2,  1995;  pubhshed 
November  9. 1995  (60  FR  56538). 

Recommended  Decision:  Issued 
August  19, 1996;  pubhshed  August  23. 
1996(61  FR  43474). 

Final  Decision:  Issued  November  21, 
1996;  pubhshed  November  29,  1996  (61 
FR  60639). 

Finding!  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Pacific 
Northwest  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

The  following  findings  are  hereby 
made  with  respect  to  the  Pacific 
Northwest  order: 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  and  the  appUcable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900),  a  pubhc  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handhng  of 
milk  in  the  Pacific  Northwest  marketing 
area. 


Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof  it  is  found  that: 

(1)  The  Pacific  Northwest  order,  as 
hereby  amended,  and  all  of  the  terms 
and  conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the  order. 
as  hereby  amended,  are  such  prices  as 
will  reflect  the  aforesaid  factors,  insure 

a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(3)  The  Pacific  Northwest  order,  as 
hereby  amended,  regulates  the  handling 
of  milk  in  the  same  manner  as,  and  is 
appUcable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk  that  is 
marketed  within  the  specified  marketing 
area  to  sign  a  proposed  marketing 
agreement  tends  to  prevent  the 
effectuation  of  the  declared  poUcy  of  the 
Act; 

(2)  The  issuance  of  this  order 
amending  the  Pacific  Northwest  order  is 
the  only  practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  order  as  hereby  amended; 

(3)  The  issuance  of  the  order 
amending  the  Pacific  Northwest  order  is 
favored  by  at  least  two-thirds  of  the 
producers  who  were  engaged  in  the 
production  of  milk  for  sale  in  the 
marketing  area. 

List  of  Subjects  Ln  7  CFR  Part  1124 

Milk  marketing  orders. 
Order  Relative  to  Handling 

It  IS  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handhng  of  milk  in  the  Pacific 
Northwest  marketing  area  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  order,  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

PART  1 124— *IILK  IN  THE  PAaFIC 
NORTHWEST  MARKETING  AREA 

1  The  authority  citation  for  7  CFR 
Part  1124  reads  as  follows:      4k 


Authority:  7  U.S.C.  601-674. 

2.  Section  1124.2  is  amended  by 
revising  the  list  of  Washington  counties 
to  read  as  follows: 

§  1 1 24.2    Pacific  Northwest  marketing  area. 

***** 

Washington  counties: 

Adams,  Asotin,  Benton,  Chelan, 
Clallam.  Clark.  Columbia,  Cowlitz. 
Douglas,  Ferry,  Franklin,  Garfield. 
Grant.  Grays  Harbor.  Island,  Jefferson. 
King.  Kitsap,  Kittitas,  Klickitat.  Lewis, 
Lincoln,  Mason,  Okanogan,  Pacific, 
Pend  Oreille,  Pierce,  San  Juan,  Skagit, 
Skamania,  Snohomish,  Spokane, 
Stevens,  Thurston,  Wahkiakum,  Walla 
Walla  Whatcom,  Whitman  and  Yakima. 
***** 

3.  Section  1124.30  is  amended  by 
revising  paragraphs  (a)(1)  (i)  and  (ii), 
and  (c)  (1)  through  (3)  to  read  as  follows: 


§1124.30 
utiiization. 


Reports  of  receipts  and 


(a)  •  *  • 

(I)*** 

(i)  Milk  received  directly  fitjm 
producers  (including  such  handler's 
own  production),  and  the  poimds  of 
protein  and  pounds  of  soUds-not-fat 
other  than  protein  (other  solids) 
contained  therein; 

(ii)  Milk  received  from  a  cooperative 
association  pursuant  to  §11 24.9(c),  and 
the  pounds  of  protein  and  pounds' of 
solids-not-fat  other  than  protein  (other 
solids)  contained  therein; 
***** 

(c)  *  *  • 

(1)  The  pounds  of  skim  milk, 
butterfat,  protein  and  solids-not-fat 
other  than  protein  (other  solids) 
received  from  producers; 

(2)  The  utilization  of  skim  milk, 
butterfat,  protein  and  solids-not-fat 
other  than  protein  (other  solids)  for 
which  it  is  the  handler  pursuant  to 
§1124.9(b);  and 

(3)  The  quantities  of  skim  milk, 
butterfat,  protein  and  solids-not-fat 
other  than  protein  (other  solids) 
delivered  to  each  pool  plant  pursuant  to 
§1124,9(c). 
***** 

4.  Section  1124.31  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)(1)  to 
read  as  follows: 

§1124.31    Payroll  reports. 

***** 

(a)  •  *  • 

(1)  The  total  pounds  of  milk  received 
from  each  producer,  the  pounds  of 
butterfat,  protein  and  solids-not-fat 
other  than  protein  (other  solids) 
contained  in  such  milk,  and  the  number 


UMI 
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of  days  on  which  milk  was  delivered  by 
the  producer  during  the  month; 

«        *        *        »        » 

(b)  *  *  * 

(1)  The  total  pounds  of  milk  received 
from  each  producer  and  the  pounds  of 
butterfat,  protein  and  solids-Tiot-fat 
other  than  protein  (other  solids) 
contained  in  such  milk; 
»         *        »        «        * 

5.  Section  1124.50  is  amended  by 
revising  paragraph  (f)  introductory  text, 
paragraph  (g),  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 


(i)  The  butterfat  differential  for  the 
preceding  month. 

7.  Section  1124.60  is  amended  by 
redesignating  paragraphs  (f)  through  (m) 
as  paragraphs  (g)  through  (n).  revising 
the  section  heading,  the  undesignated 
center  heading  preceding  the  section 
heading,  paragraph  (e),  redesignated 
paragraphs  (g)  introductory  text,  (g)(3), 
the  phrase  "assigned  to  shrinkage"  in 
paragraph  (h)  introductory-  text  to 
"assigned  to  inventory",  (h)(3).  and 
(h)(6),  and  adding  a  new  paragraph  (f) 
to  read  as  follows; 


§  1 124.50    Class  and  component  prices.  Producer  Price  Differential 


(f)  The  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  the  total  of: 

*         »         »         «        * 

(g)  The  protein  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  1.32  times  the  average 
monthly  price  per  pound  for  40-pound 
block  Cheddar  cheese  on  the  National 
Cheese  Exchange  as  reported  bv  the 
Department. 

(h)  The  other  solids  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  the  basic  formula  price  at 
test  less  the  average  butterfat  test  of  the 
basic  formula  price  as  reported  by  the 
Department  times  the  butterfat  price, 
less  the  average  protein  test  of  the  basic 
formula  price  as  reported  by  the 
Department  for  the  month  times  the 
protein  price,  and  dividing  the  resulting 
amount  by  the  average  other  solids  test 
of  producer  milk  pooled  under  Part 
1124  for  the  month,  as  determined  by 
the  Market  Administrator.  If  the 
resulting  price  is  less  than  zero,  then  the 
protein  price  will  be  reduced  so  that  the 
other  solids  price  equals  zero. 

6.  Section  1124.53  is  revised  to  read 
as  follows: 

§1124.53    Announcement  of  class  and 
component  prices. 

On  or  before  the  5th  day  of  each 
month,  the  market  administrator  shall 
announce  publicly  the  following  prices: 

(a)  The  Class  i  price  for  the  following 
month; 

(b)  The  Class  II  price  for  the  following 
month; 

(c)  The  Class  III  price  for  the 
preceding  month; 

(d)  The  Class  III-A  price  for  the 
preceding  month; 

(e)  The  skim  milk  price  for  the 
preceding  month; 

(f)  The  butterfat  price  for  the 
preceding  month; 

(g)  The  protein  price  for  the  preceding 
month; 

(h)  The  other  solids  price  for  the 
preceding  month;  and 


§1124.60    Handler's  value  of  milk. 

*         •         ♦         «         ♦ 

(e)  Multiply  the  protein  price  for  the 
month  by  the  pounds  of  protein 
associated  with  the  pounds  of  producer 
skim  milk  in  Class  II  and  Class  III  during 
the  month.  The  pounds  of  protein  shall 
be  computed  by  multiplying  the 
producer  skim  milk  pounds  so  assigned 
by  the  percentage  of  protein  in  the 
handler's  receipts  of  producer  skim  milk 
during  the  month  for  each  report  filed 
separately; 

(f)  Multiply  the  other  sohds  price  for 
the  month  by  the  pounds  of  other  solids 
associated  with  the  pounds  of  producer 
skim  milk  in  Class  II  and  Class  III  during 
the  month.  The  pounds  of  other  solids 
shall  be  computed  by  multiplying  the 
producer  skim  milk  pounds  so  assigned 
by  the  percentage  of  other  solids  in  the 
handler's  receipts  of  producer  skim  milk 
during  the  month  for  each  report  filed 
separately; 

(g)  With  respect  to  skim  milk  and 
butterfat  overages  assigned  pursuant  to 
§1124.44{a)(15),  (b)  and  paragraph  (g)(6) 
of  this  section: 


(3)  Multiply  the  pounds  of  protein 
and  other  solids  associated  with  the 
skim  milk  pounds  assigned  to  Class  II 
and  III  by  the  protein  and  other  solids 
prices,  respectively; 

*  *         «         •        • 

(h)  *   •   * 

(3)  Multiply  the  pounds  of  protein 
and  other  solids  associated  with  the 
skim  milk  pounds  assigned  to  Class  II 
and  III  by  the  protein  and  other  solids 
prices,  respectively; 

*  *         •        •        * 

(6)  Subtract  the  Class  III  value  of  the 
milk  at  the  previous  month's  protein, 
other  milk  solids,  and  butterfat  prices; 

*  *         »         »        • 

8.  Section  1124.61  is  amended  by 
revising  the  section  heading, 
introductory  text,  and  paragraphs  (a),  (d) 
and  (e)  to  read  as  follows: 


§1124.61    Producer  price  differential. 

A  producer  price  differential  per 
hundredweight  of  milk  for  each  month 
shall  be  computed  by  the  market 
administrator  as  follows: 

(a)  Combine  into  one  total  for  al! 
handlers: 

(1 )  The  values  computed  pursuant  to 
§1124.60  (a)  through  (c)  and  (g)  through 
(n)  for  all  handlers  who  filed  the  reporis 
prescribed  by  §1124  30  for  the  month 
and  who  made  the  payments  pursuant 
to  §1124.71  for  the  preceding  month; 
and 

(2)  Add  the  values  computed 
pursuant  to  §1124.60  (d).  (e)  and  (f);  and 
subtract  the  values  obtained  by 
multiplying  the  handlers"  total  pounds 
of  protein  and  total  pounds  of  other 
solids  contained  in  such  milk  by  their 
respective  prices; 

*         •         *         «         • 

(d)  Divide  the  resulting  amount  bv  the 
sum.  for  all  handlers,  of  the  total 
hundredweight  of  producer  milk  and 
the  total  hundredweight  for  which  a 
value  is  computed  pursuant  to 

§1124. 60(k);  and 

(e)  Subtract  not  less  than  4  cents  per 
hundredweight  nor  more  than  5  cents 
per  hundredweight  The  result  shall  be 
the  producer  price  differential 

9.  Section  1124.62  is  removed,  and 
Section  1124,63  is  redesignated  as 
Section  1124  62  and  revised,  including 
the  section  heading  to  read  as  follows 

§1124.62    Announcement  of  tt>e  producer 
price  differential  and  a  statistical  uniform 
price. 

On  or  before  the  14th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  other  solids  price: 

(d)  The  butterfat  price; 

(e)  The  average  protein  and  other 
solids  content  of  producer  milk,  and 

(f)  The  statistical  uniform  pnce  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  111 
pnce  and  the  producer  price 
differential 

10.  Section  1124  71  is  amended  bv 
revising  paragraph  (a)(lj,  the  reference 
"§1124.73(a)(2)(i).  (ii),and(iii);"m 
paragraph  (b)(1)  to  "§1124  73(a)(2)  (ii) 
through  (iv).'  and  paragraph  (b)(3)  to 
read  as  follows: 

§1124.71     Paymen  ts  to  the  producer- 
settlement  fund. 


(1)  The  total  handlers  value  of  milk 
for  such  month  as  determined  pursuant 
to  §1124.60;  and 
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(3)  The  value  at  the  producer  price 
differential  adjusted  for  the  location  of 
the  plant(s)  from  which  received  (not  to 
be  less  than  zero)  with  respect  to  the 
total  hundredweight  of  skim  milk  and 
butterfat  in  other  source  milk  for  which 
a  value  was  computed  or  such  handler 
pursuant  to  §1124. 60(k). 

•  *        *         *         • 

11.  Section  1124.73  is  amended  bv 
revising  paragraphs  (a)(2)  (ii)  through 
(vi).  (c)  introductory  text,  (c)(1).  the 
reference  "paragraph  (a)(2)  (i)  through 
(iii)  of  this  section"  in  paragraphs  (c)(2) 
and  (d)(2)  to  "paragraph  (a)(2)  (i) 
through  (iv)  of  this  section",  (f)(2),  and 
adding  paragraph  (a)(2)(vii)  to  read  as 
follows 

§1124.73    Payments  to  produc«rs  and  to 
cooperativa  associations. 

•  •        *        *         • 

(a)'   *   • 

(2)*   *   • 

(ii)  Add  the  amount  that  results  from 
multiplying  the  protein  price  for  the 
month  by  the  total  pounds  of  protein  in 
the  milk  received  from  the  producer; 

(iii)  Add  the  amount  that  results  from 
multiplying  the  other  solids  price  for 
the  month  by  the  total  pounds  of  other 
solids  in  the  milk  received  from  the 
producer; 

(iv)  Add  the  a^nount  that  results  from 
multiplying  the  total  hundredweight  of 
milk  received  from  the  producer  by  the 
producer  price  differential  for  the 
month  as  adjusted  pursuant  to 
§1124. 74(a); 

(v)  Subtract  payments  made  to  the 
producer  pursuant  to  paragraph  (a)(1)  of 
this  section; 

(vi)  Subtract  proper  deductions 
authorized  in  writing  by  the  producer; 
and 

(vii)  Subtract  any  deduction  required 
pursuant  to  §  1124.86  or  by  statute;  and 

«  •  •  •  a 

(c)  Each  handler  shall  pay  to  each 
cooperative  association  which  operates 
a  pool  plant,  or  to  the  cooperative's  duly 
authorized  agent,  for  butterfat.  protein 
and  other  solids  received  from  such 
plant  in  the  form  of  fluid  milk  products 
as  follows; 

(1)  On  or  before  the  second  day  prior 
to  the  date  specified  in  paragraph  (a)(1) 
of  this  section,  for  butterfat,  protein,  and 
other  milk  solids  received  during  the 
first  15  days  of  the  month  at  not  less 
than  the  butterfat,  protein,  and  other 
milk  solids  prices,  respectively,  for  the 
preceding  month;  and 

•  •  •  *  k 

(f)*   •   ' 

(2)  The  total  pounds  of  milk  delivered 
by  the  producer,  the  pounds  of  butterfat. 


protein  and  other  solids  contained 
therein,  and.  unless  previously 
provided,  the  pounds  of  milk  in  each 
delivery; 


§1124.74    [Amended] 

12.  Section  1124.74(c)  is  amended  by 
revising,  in  two  locations,  the  phrase 
"weighted  average  differential  price"  to 
"producer  price  differential". 

§1124.75    [Amended] 

13  Section  1124.75  is  amended  by 
adding  the  phrase  "or  statistical  uniform 
price"  after  the  words  "estimated 
uniform  price"  in  the  second  sentence 
of  paragraph  (a)(l)(i),  and  by  revising 
the  phrase  "estimated  uniform  price"  in 
the  first  sentence  of  paragraph  (b)(4)  to 
"statistical  uniform  price". 

§1124.85    [Amended] 

14.  Section  1124.85  is  amended  by 
revising  the  reference  "^  1124.60(h)  and 
(j)"  in  paragraph  (b)  to  "§  1 124.60(i)  and 

Dated:  December  30,  1996. 
Michael  V.  Dunn, 

Assistant  Secivtary.  Marketing  and 
Regulatory  Programs. 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  932 
[No.  9&-97] 

Selection  and  Compensation  of 
Federal  Home  Loan  Bank  Employees 

AGENCY:  Federal  Housing  Finance 

liuard 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  the 
provisions  of  its  regulations  governing 
the  selection  and  compensation  of 
employees  of  the  Federal^ome  Loan 
Banks  (Banks)  in  order  to  streamline 
regulatory  requirements  and  transfer 
specific  functions  currently  performed 
by  the  Finance  Board  to  the  board  of 
directors  of  each  Bank.  The  final  rule 
requires  a  Bank  to  obtain  prior  Finance 
Board  approval  of  the  appointment  of  a 
new  President,  but  permits  a  Bank  to 
reappoint  an  incumbent  President 
without  prior  Finance  Board  approval. 
The  final  rule  also  gives  the  Banks  broad 
authority  to  set  Bank  Presidents'  salaries 
within  established  caps  and  authorizes 
the  Banks  to  make  incentive  payments 
to  their  Presidents  based  on  each  Bank's 
performance  and  on  fulfillment  of  its 
mission.  The  devolution  of  authority  to 


the  Banks  is  consistent  with  the  goals  of 
the  Regulatory  Reinvention  Initiative  of 
the  National  Performance  Review. 
EFFECTIVE  DATE:  January  2.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Fisher.  Director.  Office  of 
Resource  Management.  (202)  408-2586; 
or  David  Guy,  Associate  General 
Counsel.  (202)  408-2536.  Federal  . 
Housing  Finance  Board.  1777  F  Street, 
NW..  Washington.  DC  20006. 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

A.  Selection  of  Employees 

Section  12(a)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  provides  that 
each  Bank  may  select,  employ,  and  fix 
the  compensation  of  Bank  employees, 
subject  to  the  approval  of  the  Finance 
Board.  See  12  U.S.C.  1432(a).  Section 
932.40  of  the  Finance  Board's 
regulations,  which  governs  the  selection 
of  Bank  employees,  provides  that 
officers,  legal  counsel,  and  employees  of 
a  Bank  shall  be  elected  or  appointed  in 
accordance  with  the  Bank's  bylaws.  See 
12  CFR  932.40.  Each  Bank's  bylaws  are 
subject  to  the  approval  of  the  Finance 
Board.  See  12  U.S.C.  1432(a).  Under 
each  Bank's  bylaws,  a  Bank  elects  or 
appoints  its  President  subject  to  Finance 
Board  approval. 

Section  932.40  also  sets  forth  conflicts 
of  interest  prohibitions  applicable  to 
full-time  officers  or  employees  of  a 
Bank,  and  to  counsel  retained  by  a 
Bank.  See  12  CFR  932.40.  These 
provisions  generally  prohibit  a  Bank 
employee  from  acting  on  behalf  of  a 
member  or  other  institution  insured  by 
the  former  Federal  Savings  and  Loan 
Insurance  Corporation  (FSLIC).  except 
under  specified  circumstances  and  with 
the  consent  of  the  FSLIC.  Existing 
§  932.40  extends  this  prohibition  to 
counsel  and  attorneys  of  any  Bank, 
whether  employed  on  a  salary,  fee, 
retainer,  or  other  basis,  unless  the 
Finance  Board  consents  to  such 
representation.  See  id. 

B.  Compensation 
1.  Bank  Presidents 

Under  section  12(a)  of  the  Bank  Act, 
the  compensation  of  all  Bank  employees 
IS  subject  to  Finance  Board  approval. 
See  12  U.S.C.  1432(a).  However,  under 
its  existing  regulation  on  Bank 
employee  compensation,  prior  Finance 
Board  approval  is  required  only  for 
compensation  of  a  Bank's  President.  See 
12  CFTR  932.41(a).  Section  932.41  of  the 
Finance  Board's  existing  compensation 
regulation  requires  the  board  of 
directors  of  each  Bank  annually  to  adopt 
and  submit  to  the  Finance  Board  for  its 


UMI 
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approval  an  appropriate  resolution 
showing  the  contemplated 
comptensation  of  its  President.  See  id. 
In  setting  the  compensation  of  their 
Presidents,  the  Banks  are  governed  by 
the  Bank  Presidents'  Compensation  Plan 
(Compensation  Plan),  adopted  by  the 
Finance  Board  on  November  19,  1991, 
as  amended  from  time  to  time.  See  Bd. 
Res.  No.  91-565  (as  amended).  The 
Compensation  Plan  establishes  base 
salary  guidelines,  merit  increase  (to  base 
salary)  guideUnes,  and  criteria  for 
incentive  payments  for  Bank  Presidents. 
The  Compensation  Plan  requires  each 
Bank  annually  to  submit  for  Finance 
Board  approval  recommendations  for 
merit  increases  to  its  President's  base 
salary  and  proposed  incentive 
payments. 

2.  Other  Bank  Employees 

Section  932.41(b)  of  the  Finance 
Board's  existing  compensation 
regulation  permits  a  Bank  to  fix  the 
compensation  of  officers  other  than  the 
President  without  prior  Finance  Board 
approval,  provided  that  such 
compensation  is  within  ranges 
estabUshed  by  the  Finance  Board  and 
the  total  Umits  for  such  compensation  in 
the  Bank's  approved  budget.  See  12  CFR 
932.41(b).  Each  Bank  may  establish  the 
amount  and  form  of  compensation  for 
all  other  employees  (including  legal 
coimsel)  within  the  limits  set  forOi  in 
the  Bank's  approved  budget.  See  id. 
Section  932.41(b)  also  prohibits  a  Bank 
from  paying  a  bonus  to  any  director, 
officer,  employee,  or  other  person.  See 
id. 

In  Resolution  No.  84-390,  dated  July 
25,  1984,  the  Finance  Board's 
predecessor  agency,  the  Federal  Home 
Loan  Bank  Board  (FHLBB),  established 
a  cap  on  compensation  of  Bank 
employees  other  than  the  President, 
providing  that  the  salary  of  the  second- 
highest-paid  Bank  officer  may  not 
exceed  80  percent  of  the  Bank 
President's  salary.  This  resolution 
ciurently  remains  in  effect.  See  12 
U.S.C.  1437  note. 

n.  Proposed  Rulemaking 

On  August  16,  1996,  the  Finance 
Board  pubUshed  for  public  comment  a 
notice  of  proposed  rulemaking,  which 
proposed  to  amend  §§  932.40  and 
932.41  of  its  regulations  to  clarify  the 
scope  of  the  Banks'  discretion  in 
selecting  and  fixing  the  compensation  of 
Bank  Presidents  and  other  Bank 
employees.  See  61  FR  42570  (Aug.  16, 
1996)  (proposed  rule).  The  proposed 
rule  also  included  amendments  to 
§941.9  of  the  Finance  Board's 
regulations  to  codify  the  Finance 
Board's  existing  practice  regarding  the 


annual  appointment  and  compensation 
of  the  Director  of  the  Office  of  Finance 
(OF)  and  other  OF  employees.  See  id. 
The  proposed  rule  provided  for  a  60-day 
comment  period. 

The  Finance  Board  received  letters 
from  a  total  of  49  conunenters, 
including  all  12  Banks,  a  joint  Bank 
committee  on  Bank  Presidents' 
compensation,  32  Bank  members,  2  not- 
for-profit  housing  organizations,  one 
advocacy  group,  and  one  individual. 
The  commenters  generally  supported 
the  concept  of  transferring  to  the 
individual  Banks  more  authority  to 
determine  the  compensation  of  Bank 
employees  and,  in  particular,  the  Bank 
Presidents.  However,  various 
commenters  stated  that  the  Banks 
should  have  more  authority  in  this  area 
than  would  be  allowed  under  the 
proposed  rule.  Commenters  also 
generally  supported  giving  the  Banks 
more  control  over  the  appointment  of 
Bank  Presidents  than  would  be 
permitted  under  the  proposed  rule. 

A  discussion  of  the  relevant 
comments  is  included  below  in  the 
Analysis  of  the  Final  Rule.  Where  no 
comments  were  received  on  a  particular 
regulatory  provision,  or  a  provision  was 
not  considered  controversial,  and  the 
Finance  Board  has  determined  to  adopt 
the  provision  as  proposed,  the  provision 
generally  is  not  discussed  in  this 
preamble.  The  Finance  Board  is 
deferring  action  on  the  portions  of  the 
proposed  rule  pertaining  to  the  selection 
and  compensation  of  OF  employees  and 
benefits  until  a  later  date. 

m.  Analysis  of  the  Final  Rule 

A.  Selection  of  Employees 
1.  Bank  Presidents 

Section  932.40(a)  of  the  proposed  rule 
codified  the  Finance  Board's  existing 
practice  of  approving  the  appointments 
of  Bank  Presidents  for  one-year  terms. 
The  preamble  to  the  proposed  rule 
interpreted  the  one-year  appointment 
requirement  to  prohibit  a  President  from 
holding  over  upon  expiration  of  his  or 
her  term  of  office,  and  to  supersede  the 
existing  provisions  in  the  Banks'  by- 
laws allowing  for  the  holdover  of  Bank 
Presidents. 

Twenty-two  commenters  opposed 
requiring  Finance  Board  approval  of  the 
initial  appointment  and  the 
reappointment  of  Bank  Presidents. 
Many  commenters  believed  that  the 
Finance  Board  should  rely  on  the  boards 
of  the  Banks  to  appoint  the  Bank 
Presidents,  given  that  the  boards  are 
duly  elected  by  the  members  and 
appointed  by  the  Finance  Board,  and 
the  Banks  are  for-profit,  privately 
capitalized  institutions  owned  by  their 


stockholders.  According  to  some 
commenters,  requiring  Finance  Board 
approval  of  reappointment  also  may 
discoLuage  qualified  candidates  from 
seeking  the  Presidencies.  Several 
commenters  recommended  that  the 
Bank's  boards  be  permitted  to  enter  into 
multi-year  employment  contracts  with 
their  Presidents. 

Ten  commenters  opposed  requiring 
Finance  Board  approval  of  the 
reappointment  of  Bank  Presidents,  but 
these  commenters  either  supported  or 
would  not  necessarily  object  to  the 
Finance  Board  having  a  role  in 
approving  the  initial  appointment  of 
Bank  Presidents. 

While  the  Banks  may  be  characterized 
as  for-profit,  privately  capitalized 
institutions  owned  by  their 
stockholders,  the  Banks  exist  primarily 
to  carry  out  a  pubhc  purpose:  the 
promotion  and  expansion  of  housing 
finance.  See  12  U.S.C. 
§1422a(a)(3)(B)(ii).  Therefore,  a  Bank's 
President  is  charged  with  representing 
and  furthering  not  only  the  interests  of 
the  Bank's  stockholders  but  also  the 
interests  of  the  pubhc.  The  Bank  Act 
provides  that  the  primary  duty  of  the 
Finance  Board  is  to  ensure  that  the 
Banks  operate  in  a  financially  safe  and 
sound  manner.  See  id.  §  1422a(a)(3)(A). 
The  other  statutory  duties  of  the 
Finance  Board  are  to:  supervise  the 
Banks;  ensure  that  they  carry  out  their 
housing  finance  mission;  and  ensure 
that  they  remain  adequately  capitaUzed 
and  able  to  raise  funds  in  the  capital 
markets.  See  id.  §  1422a(a)(3)(B). 

The  Finance  Board  believes  that 
retaining  approval  authority  over  a 
Bank's  selection  of  its  highest  officer  is 
necessary  to  carry  out  the  Finance 
Board's  statutory  duties.  Therefore, 
§  932.40(a)  of  the  final  rule  requires  a 
Bank  to  obtain  prior  Finance  Board 
approval  of  the  appointment  of  a  new 
President.  However,  a  Bank  may 
reappoint  an  incumbent  President 
without  prior  Finance  Board  approval. 
For  purposes  of  clarity  and 
completeness,  §  932.40(a)  also  restates 
the  statutory  requirements  in  sections 
2B(ai(2)  and  12(a)  of  the  Bank  Act 
providing,  respectively,  that;  (1)  a  Bank 
President  may  be  suspended  or  removed 
by  the  Finance  Board  for  cause,  which 
shall  be  communicated  in  writing  to  the 
President  and  the  Bank,  and  (2)  a  Bank 
President  ser\es  at  the  pleasure  of  the 
Bank.  See  id.  §§1422b(a)(2),  1432(a). 
Twenty-four  commenters  opposed 
elimination  of  a  Bank  President's  ability 
to  holdover  on  the  ground  that,  among 
other  things,  this  may  lead  to  a  situation 
where  a  Bank  is  without  leadership  if 
the  Finance  Board  fails  to  approve  a 
new  President.  By  requiring  prior 
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Finance  Board  approval  only  of  new 
Bank  Presidents,  the  final  rule  allows 
for  the  holdover  of  an  incumbent  Bank 
President. 

2.  Other  Bank  Employees 

Section  932.40(b)  of  the  final  rule 
adopts  the  language  of  the  proposed  rule 
providing  that  a  Bank  may  appoint  or 
elect  officers  other  than  the  President 
and  may  hire  other  employees  of  the 
Bank  without  prior  Finance  Board 
approval. 

3.  Conflicts  of  Interests 

Proposed  §  932.40(c)  updated  the 
conflicts  of  interest  provisions  in 
existing  §932.40  by  eliminating 
references  to  the  FSLIC,  which  was 
abolished  by  Congress  in  1989  See  id. 
§  1437  note.  The  proposed  rule  retained, 
in  substance,  the  existing  requirement 
that  a  Bank  employee  shall  not  act  in 
any  capacity  for  certain  specified 
institutions  whose  interests  are  likely  to 
be  in  conflict  with  the  interests  of  the 
Bank.  Specifically,  proposed  §  932.40(c) 
prohibited  a  Bank  employee  from  being 
employed  by.  or  acting  in  any  other 
capacity  for,  a  Bank  member  or  an 
institution  eligible  to  make  application 
to  become  a  Bank  member.  The  final 
rule  adopts  proposed  §  932.40(c), 
without  change. 

B.  Compensation  of  Bank  Employees 

1 .  Base  Salaries 

a.  Bank  Presidents.  The  proposed  rule 
permitted  each  Bank  to  establish  the 
base  salar>'  of  its  President  within 
specific  ranges,  based  on  the  Bank's 
asset  size,  and  to  pay  yearly  merit 
increases,  up  to  a  maximum  rate  set  by 
the  Finance  Board.  The  general 
consensus  of  the  commenters  was  that 
the  boards  of  directors  of  the  Banks 
should  be  permitted  to  set 
compensation  for  all  Bank  employees, 
including  the  Presidents,  provided  such 
compensation  is  reasonable  and 
comparable  to  what  is  being  paid  in  the 
marketplace.  Commenters  generally 
opposed  Finance  Board  control  over  the 
compensation  of  the  Bank  Presidents, 
except  to  the  extent  that  it  relates  to 
safety  and  soundness  of  the  Banks. 
Commenters  made  a  variety  of 
arguments  in  support  of  these  positions, 
including:  (1)  The  establishment  of 
detailed  requirements  governing 
compensation  for  Bank  Presidents  is  not 
necessary  to  ensure  that  the  Banks 
operate  safely  and  soundly:  (2)  a  Bank's 
strategic  advantage  of  being  a  regionally 
based  entity  able  to  experiment  with 
new  ways  to  meet  local  housing  needs 
is  hindered  by  nationally  mandated 
compensation  goals:  (3)  placing  the 


compensation  issue  in  the  hands  of  a 
regulator  is  contrary  to  the  intent  and 
mission  of  the  Banks,  which  are  for- 
profit,  shareholder-owned  enterprises, 
and  creates  a  conflict  of  interest  for  the 
Finance  Board  in  its  capacity  as  a 
regulator,  and  (4)  codifying  the  Bank 
Presidents'  salaries  in  regulation 
politicizes  the  compensation  process 
and  treats  the  Presidents  like  public, 
rather  than  private  sector  employees. 
Several  commenters  recommended  that 
the  Finance  Board  adopt  the  approach 
of  other  federal  bank  regulatory  agencies 
that  limit  compensation  only  for 
executives  of  institutions  with  safety 
and  soundness  problems. 

The  Finance  Board  finds  merit  in  the 
ideas  that  detailed  regulatory 
requirements  for  the  compensation  of 
Bank  Presidents  do  not  necessarily 
further  the  goal  of  ensuring  the  safe  and 
sound  operation  of  the  Banks,  and  that 
a  Bank  should  have  flexibility  to 
establish  compensation  goals  that 
encourage  the  Bank  to  address  local 
housing  needs.  The  Finance  Board  also 
agrees  that  management  functions,  such 
as  the  establishment  of  employee 
compensation,  should  be  in  the  hands  of 
the  Banks  to  the  maximum  extent 
feasible. 

However,  the  Finance  Board  disagrees 
with  the  idea  that  it  should  approach 
the  regulation  of  Bank  employee 
compensation  in  the  same  manner  as 
regulators  of  pnvate  entities,  such  as 
commercial  banks  and  savings 
associations,  which  are  not  government 
chartered  corporations.  Although  the 
primarv'  duty  of  the  Finance  Board  is  to 
ensure  the  financial  safety  and 
soundness  of  the  Banks,  the  Finance 
Board  also  has  a  statutory  mandate  to 
ensure  that  the  Banks  carry  out  their 
programmatic  purposes  in  the  area  of 
housing  finance.  See  id. 
§  1422a(a)(3)(A),  (B)(ii).  Unlike  the 
institutions  regulated  by  other  federal 
bank  regulators,  the  Banks  exist 
primarily  to  serve  the  public  interest. 
See  id.  §  1422a(a)(3)(B)(ii). 
Consequently,  the  Finance  Board  has  an 
interest  in  exercising  some  control  over 
the  compensation  of  Bank  Presidents, 
not  only  to  ensure  the  safety  and 
soundness  of  the  Banks,  but  also  to 
ensure  that  the  programmatic  goals  of 
the  Banks  are  met. 

The  Finance  Board  currently 
determines  the  salary  ranges  for  Bank 
Presidents  using  a  comparability  model 
based  on  the  salaries  of  the  chief 
operating  officers  (COO)  of  private 
financial  subsidiaries  of  similar  asset 
size  and  geographic  locatir.n,  offset  by 
staff  size.  The  preamble  to  the  proposed 
rule  specifically  requested  comment  on 
the  appropriate  universe  of  entities  that 


should  be  used  in  establishing  the 
comparability  of  the  Bank  Presidents' 
salaries.  For  instance,  it  has  been 
suggested  that  the  salaries  of  the  Bank 
Presidents  should  be  comparable  to  the 
salaries  of  the  Presidents  (or  their 
equivalent)  of  the  Federal  Reserve 
Banks,  other  segments  of  the  financial 
services  industry,  or  other  federally  or 
state-created  entities  with  similar  size. 
functions,  and  mission.  The  Bank 
Presidents'  Compensation  Committee 
(Compensation  Committee),  which  is 
comprised  of  persons  appointed  from 
each  of  the  12  Banks,  retained  Hewitt 
Associates,  LLC.  to  review  the  proposed 
rule.  The  Hewitt  Associates  study 
(Hewitt  study)  concluded,  among  other 
things,  that  the  banking  industry  is  the 
appropriate  comparator  group  for  the 
Bank  Presidents  in  setting 
compensation,  and  that  the  chief 
executive  officer  (CEO)  of  a  bank 
subsidiary  is  a  more  appropriate  match 
than  a  CC)0  of  a  subsidiary. 

Most  of  the  Banks'  comments  on  this 
issue  are  in  accord  with  the  conclusions 
of  the  Hewitt  study.  Several  Banks  and 
the  Hewitt  study  concluded  that  an 
offset  based  on  asset  base  and  staff  size 
should  be  used  in  the  development  of 
compensation  levels.  The  two  Bank 
members  that  addressed  this  issue 
believed  that  Bank  Presidents' 
compensation  should  be  comparable 
with  the  salaries  of  CEOs  of 
organizations  of  similar  size,  scope,  and 
risk. 

In  light  of  the  public  purpose  of  the 
Banks,  the  issue  for  the  Finance  Board 
in  determining  comparability  of 
compensation  is  not  how  the  Bank 
Presidents  are  different  from 
comparable  positions  in  the  private 
sector,  but  how  the  Bank  Presidents  are 
different  from  comparable  positions 
with  governmental  or  quasi- 
governmental  entities. 

The  Hewitt  study  concluded  that  the 
Federal  Reserve  Banks  (FRBs)  are  not  an 
appropriate  comparator  group  for  the 
Banks  because  the  Banks  are  profit- 
driven  in  that  they  are  owned  by  their 
members,  who  are  entitled  to  dividends. 
Further,  the  Banks  operate  in  a 
competitive  environment  and  must 
market  their  services  to  members  and 
prospective  customers.  In  addition,  the 
Banks  make  statutorily  mandated 
annual  payments  of  $300  million  to  the 
Resolution  Funding  Corporation,  see  12 
U.S.C.  1441b,  and  at  least  $100  million 
to  the  Affordable  Housing  Program,  see 
id.  §1430(j). 

In  contrast  to  the  Banks,  the  FRBs' 
primary  mission  is  governmental,  and 
the  FRBs  do  not  manage  an  investment 
portfolio.  One  Bank  commenter  stated 
that  the  FRBs  are  not  appropriate 
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comparators  for  the  Banks  on  this  issue 
because:  (1)  they  carry  out  governmental 
monetary  and  regulatory  functions:  (2) 
their  boards  are  advisor\'  in  nature;  (3) 
their  stock  pays  a  fixed  return:  and  (4) 
their  profits  are  returned  to  the 
Department  of  the  Treasurv. 

In  recognition  of  the  expressed 
arguments  against  detailed  regulatory 
requirements  for  Bank  Presidents' 
compensation,  the  final  rule  does  not 
adopt  those  provisions  in  the  proposed 
rule  prescribing  salary  ranges  and  merit 
increase  rates.  The  final  rule  provides 
for  the  Finance  Board,  on  an  annual 
basis,  to  determine  and  publish  by 
November  30  individual  caps  on  the 
base  salaries  payable  to  each  of  the 
Banks'  Presidents  for  the  subsequent 
calendar  year.  The  base  salary  cap  for 
each  Bank  President  shall  be  based  on 
the  average  base  salary  of  a  CEO  of  a 
subsidiary  financial  institution  in  the 
Bank's  primary  metropolitan  statistical 
area  with  an  asset  size  comparable  to 
that  of  the  Bank,  as  of  June  of  the  prior 
year,  reduced  by  five  percent  and 
rounded  to  the  nearest  $5,000.  The  five 
percent  reduction  is  intended  to  refiect 
the  public  purpose  of  the  Banks.  Each 
Bank  shall  establish,  on  an  annual  basis, 
a  reasonable  base  salary  for  its 
President,  not  to  exceed  100  percent  of 
the  applicable  base  salary  cap  pubfished 
by  the  Finance  Board.  However,  those 
Bank  Presidents  whose  currently 
approved  and  recommended  base 
salaries  for  1997  exceed  the  1997  cap 
will  not  experience  any  reduction  in 
base  salary.  These  Presidents'  base 
salaries  will  be  capped  at  their  current 
levels  until  the  annual  cap  set  bv  the 
Finance  Board  for  the  Bank  exceeds  the 
1997  base  salary  currently  approved  and 
recommended  for  the  President  by  the 
Bank's  board  of  directors.  By  January  2 
of  each  year,  a  Bank  must  report  to  the 
Finance  Board  the  approved  base  salary 
of  its  President  for  that  year. 

b.  Other  Bank  Employees.  The 
proposed  rule  permitted  each  Bank  to 
establish  base  salaries  for  employees 
other  than  the  President  without  prior 
Finance  Board  approval,  provided  such 
salaries  are  reasonable  and  comparable 
with  the  base  salaries  of  employees  of 
the  other  Banks  and  other  similar 
businesses,  such  as  similar  financial 
institutions,  with  similar  duties  and 
responsibilities.  Section  932.41(b)(2) 
adopts  the  provisions  of  the  proposed 
rule,  with  the  additional  requirement 
that  no  employee's  base  salary  shall 
exceed  the  base  salary  of  the  Bank 
President.  This  is  intended  to  ensure  the 
effectiveness  of  the  cap  on  the  Bank 
President's  salary. 


2  Incentive  Payments 

a.  Bank  Presidents.  The  proposed  rule 
required  incentive  payments  to  Bank 
Presidents  to  be  based  solely  on  the 
performance  of  the  Bank,  rather  than  on 
the  President  s  individual  performance. 
The  proposed  rule  established  specific 
criteria  on  which  a  Bank  President's 
incentive  payment  is  to  be  based,  and 
required  the  boards  of  directors  of  the 
Banks  to  establish  numerical 
performance  targets  and  measures  to  be 
used  in  determining  a  Bank  President's 
incentive  payment.  Specifically,  the 
proposed  rule  provided  that  at  least  20 
percent  of  any  incentive  payment  for  a 
Bank  President  must  be  based  on  certain 
specified  criteria  illustrating  the  Bank's 
emphasis  on  the  portion  of  its  mission 
involved  with  support  for  member 
credit  activities;  at  least  30  percent  of 
any  incentive  payment  must  be  based 
on  certain  specified  criteria  illustrating 
the  Bank's  emphasis  on  additional 
support  for  housing  and  community 
development  finance;  and  the  remaining 
portion  of  the  incentive  payment  must 
be  based  on  the  Bank's  performance  in 
achieving  other  objectives  established 
by  the  Bank's  board  of  directors 

The  proposed  rule  provided  that 
performance  targets  must  be  set  at  such 
a  level  as  to  show  an  improvement  in 
the  Bank's  performance  over  the  prior 
year  or  an  extraordinary  achievement  in 
attaining  the  designated  target.  In  order 
to  obtain  the  maximum  incentive 
payment,  the  proposed  rule  required  a 
Bank  President  to  achieve  150  percent 
of  the  performance  target  for  a  given 
incentive  criterion. 

Nine  Banks  specifically  opposed  the 
setting  of  standard  criteria  for  incentive 
payments  throughout  the  Bank  System. 
Commenters  recommended  that  each 
Bank's  board  of  directors  be  permitted 
to  establish  incentive  payment  criteria 
in  order  to  ensure  a  complete  reflection 
of  the  issues  the  boards  believe  are 
critical.  Several  Banks  commented  that 
there  is  no  logical  relationship  between 
meeting  150  percent  of  a  performance 
target  and  an  outstanding  level  of 
performance. 

The  final  rule  gives  the  Banks  more 
fie.xibility  to  determine  the  basis  for 
incentive  payments  to  Bank  Presidents, 
but.retains  the  requirements  that  such 
payments  be  based  solely  on  the 
performance  of  the  Bank  and  that  they 
be  based  in  part  on  the  Bank's  measured 
progress  in  the  achievement  of  its 
mission. 

Section  932.41(c)(2)  of  the  final  rule 
provides  that  at  least  fifty  percent  of  the 
Bank  Presidents  incentive  payment 
must  be  based  on  the  extent  to  which 
the  Bank  meets  reasonable  numerical 


performance  targets  established  by  the 
Bank's  board  of  directors  related  to  the 
Bank's  achievement  of  its  housing 
finance  mission,  which  shall  include 
substantial  consideration  of  growth  in 
innovatne  products  directed  at  unmet 
credit  needs,  growth  in  pre-committed 
Community  investment  Program  (CIP) 
advances,  growth  in  non-advance  credit 
support  and  risk  management  products 
for  members,  as  well  as  growth  in 
advances,  including  long-term 
advances.  Pre-committed  CIP  advances 
means  CIP  advances  provided  in  » 
suppori  of  new  CIP  lending  activity,  not 
refinancings  of  existing  ClP-eligible 
loans 

The  remaining  portion  of  the 
incentive  payment  must  be  based  on  the 
extent  to  which  the  Bank  meets 
reasonable  numencal  performance 
targets  related  to  the  achievement  of 
goals  established  by  the  Bank's  board  of 
directors,  in  its  discretion.  Bv  January 
31  of  each  year,  the  board  of  directors 
of  each  Bank  that  intends  to  make  any 
incentive  payment  to  its  President  for 
such  year  shall  adopt  a  resolution 
establishing  the  performance  measures 
and  targets  on  which  such  incentive 
payment  will  be  based  Any  incentive 
payment  made  to  a  Bank  President  shall 
be  based  solely  upon  the  extent  to 
which  a  Bank  achieves  ihe  performance 
targets  established  by  the  board  of 
directors. 

The  preamble  to  the  proposed  rule 
requested  comments  on  the 
appropriateness  and  the  reasons  for 
limiting  a  Bank  President's  total 
incentive  payment  to  a  maximum 
percentage  of  base  salary    at  some  point 
in  the  range  between  zero  and  37.5 
percent.  Under  the  existing  Bank 
President's  Compensation  Plan,  prior  to 
the  most  recent  amendment,  the 
maximum  incentive  payment  payable  to 
a  Bank  President  was  37.5  percent  of 
base  salary.  The  Compensation  Plan  was 
amended  on  July  25,  1996.  to  limit  an 
incentive  payment  to  31  25  percent  of 
base  salary.  See  Bd.  Res  96-54  (July  25, 
1996). 

Eight  Banks  opposed  the  31  25 
percent  and  37  5  percent  limits  on 
incentive  payments  as  arbitrary  and  not 
reflective  of  marketplace  conditions. 
Several  Banks  commented  that  their 
boards  should  be  permitted  to  set  limits 
on  incentive  compensation  based  on  the 
industry-wide  average.  Commenters  also 
stated  that  the  Banks  should  be 
permitted  to  determine  the  appropriate 
mix  between  base  salarv'  and  incentive 
compensation  for  their  employees  The 
final  rule  attempts  to  provide  the  added 
flexibility  recommended  by 
commenters. 
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The  final  mle  provides  that  a  Bank 
may  establish  an  incentive  payment 
program  or  programs  for  its  employees. 
The  maximum  incentive  payment  to  a 
Bank  President  may  not  exceed  the 
difference  between  that  President's  base 
annual  salary  approved  by  the  Bank  and 
125  percent  of  the  annual  base  salary 
cap,  as  published  by  the  Finance  Board. 
The  effect  of  this  provision  is  to  limit  a 
Bank  President's  total  cash 
compensation  payable  in  salary  and 
incentive  compensation  to  125  percent 
of  thej«mount  of  the  base  salar\'  cap 
estabUshed  by  the  Finance  Board  for 
that  Bank. 

The  proposed  rule  prohibited  a  Bank 
from  making  any  incentive  payment  to 
its  President  if  the  most  recent 
examination  of  the  Bank  by  the  Finance 
Board  identified  an  unsafe  or  unsound 
practice  or  condition  with  regard  to  the 
Bank.  The  Finance  Board  specifically 
requested  comment  on  whether  there 
are  other  events  or  conditions  that 
should  result  in  a  prohibition  on 
incentive  payments  to  Bank  Presidents. 

Several  Banks  opposed  the 
prohibition  on  incentive  payments 
based  on  examination  findings  because 
such  a  practice  would  make  the 
examination  process  more  adversarial 
and  potentially  could  deny  a  President 
an  incentive  payment  based  on  an 
examination  finding  that  may  be 
reversed  upon  appeal.  One  Bank  and  the 
Compensation  Committee 
recommended  clarifying  that  if  an 
examination  finding  of  an  unsafe  or 
unsound  practice  or  condition  is 
subsequently  resolved  in  favor  of  the 
Bank,  the  Bank's  board  will  be  allowed 
to  pay  a  Bank  President  an  incentive 
payment  retroactively.  The  final  rule 
makes  this  clarification. 

The  Finance  Board  wishes  to  make 
clear  that  the  proposed  rule  does  not 
require  a  Bank  to  make  incentive 
payments,  but  if  a  Bank  chooses  to  make 
such  payments,  it  must  meet  the 
requirements  of  §  932.41(c). 

b.  Other  Bank  Employees.  The  final 
rule  adopts  the  provisions  of  the 
proposed  rule  authonzing  the  Banks  to 
make  incentive  payments  to  employees 
other  than  the  Bank  Presidents  that  are 
reasonable  and  comparable  with 
incentive  payments  made  to  emplovees 
of  the  other  Banks  and  other  similar 
businesses  (including  financial 
institutions)  with  similar  duties  and 
responsibilities.  The  final  rule  also 
provides  that  incentive  payments  for 
employees  other  than  the  Bank 
President  shall  be  based  on  the  extent  to 
which  an  employee  meets  objective 
performance  targets  related  to 
performance  critena  established  bv  the 
Bank's  board  of  directors  under  the 


Bank's  incentive  compensation  program 
or  programs  The  final  rule  limits  the 
incentive  payment  opportunities  for 
employees  other  than  the  President  such 
that  the  total  incentive  payment 
opportunitv.  expressed  as  a  percentage 
of  bast'  salary,  for  an  employee  other 
than  the  Bank  President  shall  not 
exceed  the  total  incentive  payment 
opportunity,  expressed  a^  a  percentage 
of  base  salary,  allowable  for  the  Bank 
President. 

3.  Benefits 

The  proposed  rule  authorized  the 
Banks  to  establish  cer  ain  kinds  of 
benefits  plans  for  their  employees  and 
to  provide  benefits  pursuant  to  such 
plans  without  prior  Finance  Board 
approval.  The  Finance  Board  is 
deferring  action  on  the  portions  of  the 
proposed  rule  governing  benefits  until  a 
later  date. 

4.  Severance  Payment  Plans 

The  proposed  rule  authorized  the 
Banks  to  establish  nondiscriminatory 
severance  plans  that  provide  benefits 
upon  involuntary  termination  other 
than  for  cause,  voluntary  resignation,  or 
early  retirement,  provided  that  total 
benefits  paid  do  not  exceed  one  vear  of 
employee  base  compensation. 

Nine  Banks  believed  that  the  Banks 
should  be  permitted  to  set  their  own 
severance  policies,  without  the 
limitation  that  severance  payments  not 
exceed  12  months  of  base 
compensation.  Commenters  suggested 
that  severance  payments  to  employees 
who  are  discharged  for  cause  may  be 
warranted  in  some  circumstances,  and 
that  the  "for  cause"  exception  could 
result  in  litigation  over  whether  a  Bank 
had  cause  to  terminate  an  employee. 
One  Bank  objected  to  the  denying 
severance  to  an  employee  in  tie  case  of 
earlv  retirement. 

The  final  rule  retains  the  12-month 
rule  as  a  reasonable  limitation  on 
severance  payments.  In  addition,  the 
restriction  on  severance  payments  to 
employees  terminated  for  cause  is 
removed.  The  final  rule  provides  for 
severance  payments  to  be  made  in  cases 
of  involuntary  termination.  Thus,  the 
final  rule  continues  the  restriction  on 
severance  payments  for  early  retirees  on 
the  ground  that  severance  payment 
plans  are  intended  to  provide  for 
income  replacement  in  the  event  of 
involuntary  termination. 

5.  Change-of-Control  Agreements 

The  Finance  Board  requested 
comments  on  whether  the  Banks  should 
be  permitted  to  enter  into  change-of- 
control  arrangements  with  certain  senior 
officers.  Change-of-control  agreements, 


so-called  "golden  parachutes,"  typically 
are  entered  into  with  senior 
management  and  provide  for 
guaranteed,  and  often  enhanced, 
severance  in  the  event  of  termination  of 
employment  following  some  period 
after  a  change  of  control. 

All  12  Banks  believed  change-of- 
control  agreements  are  important  to 
maintaining  the  safety  and  soundness  of 
a  Bank  in  cases  where  merger  or 
consolidation  is  imminent,  and  that  the 
Banks'  boards  should  be  permitted  to 
enter  into  and  determine  the  terms  of 
change-of-control  agreements  with  Bank 
officers. 

While  the  Finance  Board  is  not 
opposed  to  the  use  of  change-of-control 
agreements  in  the  appropriate  situation, 
the  Finance  Board  is  not  authorizing  the 
Banks  to  have  such  agreements  with 
their  employees  at  this  time.  The 
Finance  Board  will  take  into 
consideration  the  need  for  such 
agreements  should  events  arise  that 
would  make  change-of-control 
agreements  relevant. 

IV.  Effective  Date 

The  Finance  Board  has  approved  this 
final  rule  to  become  effective 
immediately  upon  publication,  on  the 
ground  that,  as  described  above,  the 
final  rule  relieves  restrictions  placed  on 
the  Banks  by  the  existing  provisions  of 
§§  937.40  and  932.41  of  its  regulations. 
Therefore,  the  thirty-day  delay  in  the 
effective  date  that  otherwise  would  be 
required  by  section  552  of  the 
Administrative  Procedures  Act  is  not 
applicable  to  this  final  ruie.  See  5  U.S.C. 
553(d)(1). 

V.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the  12 
Banks,  which  do  not  come  within  the 
meaning  of  "small  entities,"  as  defined 
by  the  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601.  Therefore,  in  accordance 
with  the  RFA,  the  Finance  Board  hereby 
certifies  that  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  12  CFR  Part  932 

Conflict  of  interests.  Federal  home 
loan  banks. 

Accordingly,  chapter  IX,  title  12, 
subchapter  B,  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows: 

SUBCHAPTER  B— FEDERAL  HOME  LOAN 
BANK  SYSTEM 

PART  932— ORGANIZATION  OF  THE 
BANKS 

1 .  The  authority  citation  for  Part  932 
is  revised  to  read  as  follows: 
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Authority:  12  U.S.C.  1422a.  1422b,  1426. 
1427,  1432;  42  U.S.C.  8101  et  seq. 

2.  Section  932.40  is  revised  to  read  as 
follows: 

§932.40    Selection. 

(a)  Bank  Presidents.  Each  Bank  may 
appoint  a  President,  subject  to  the 
following  limitations: 

(1)  No  appointment  of  a  new  Bank 
President  shall  be  effective  until 
approved  by  the  Finance  Board: 

(2)  A  President  shall  serve  at  the 
pleasure  of  the  Bank:  and 

(3)  A  President  may  be  suspended  or 
removed  by  the  Finance  Board  for 
cause,  which  shall  be  communicated  in 
writingto  the  President  and  the  Bank. 

(b)  Bank  employees  other  than  the 
President.  Each  Bank  may  appoint  or 
elect  officers  other  than  the  President 
and  may  hire  other  employees  of  the 
Bank  without  prior  Finance  Board 
approval. 

(c)  Prohibition  on  employment 
contracts.  A  Bank  shall  not  enter  into  an 
employment  contract  v^th  an  employee. 

(d)  Conflicts  of  interest.  A  Bank 
employee  shall  not  also  be  employed  by, 
or  otherwise  act  in  any  capacity  for,  a 
member  or  an  institution  eligible  to 
make  application  to  become  a  member. 

3.  Section  932.41  is  revised  to  read  as 
follows: 

§932.41    Compensation. 

(a)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 

Bonus  means  a  payment  to  an 
employee,  other  than  base  salary  and 
benefits,  that  is  not  based  on 
performance. 

Incentive  payment  means  a  direct  or 
indirect  transfer  of  funds  by  a  Bank  to 
a  Bank  employee,  in  addition  to  base 
salary,  based  on  the  employee's  on-the- 
job  performance. 

Nondiscriminatory  means  that  the 
plan,  contract  or  arrangement  in 
question  applies  to  all  employees  of  a 
Bank  who  meet  reasonable  and 
customary  eligibility  requirements 
appHcable  to  all  employees,  such  as 
minimum  length  of  service 
requirements.  A  nondiscriminatory 
plan,  contract,  or  arrangement  may 
provide  different  benefits  based  only  on 
objective  criteria  such  as  base  salary, 
total  compensation,  length  of  service, 
job  grade  or  classification,  which  are 
applied  on  a  proportionate  basis. 

Payment.  (1)  the  term  payment 
means: 

(i)  Any  direct  or  indirect  transfer  of 
any  funds  or  any  asset; 

(ii)  Any  forgiveness  of  any  debt  or 
other  obligation;  and 

(lii)  Any  segregation  of  any  funds  or 
assets,  the  establishment  or  funding  of 


any  trust  or  the  purchase  of,  or 
arrangement  for,  any  letter  of  credit  or 
other  instrument  for  the  purpose  of 
making,  or  pursuant  to  any  agreement  to 
make,  any  pavTnent  on  or  after  the  date 
on  which  such  funds  or  assets  are 
segregated,  or  at  the  time  of  or  after  such 
trust  is  established  or  letter  of  credit  or 
other  instrument  is  made  available, 
without  regard  to  whether  the  obligation 
to  make  such  payment  is  contingent  on: 

(A)  The  determination,  after  such 
date,  of  the  liability  for  the  payment  of 
such  amount;  or 

(B)  The  liquidation,  after  such  date,  of 
the  amount  of  such  payment. 

(2)  The  term  payment  does  not  mean: 

(i)  Reimbursement  of  an  employee  by 
the  Bank  for  necessarv'  and  customary 
expenses  incurred  by  the  employee  in 
the  scope  of  his  or  her  employment 
while  carrying  out  the  business  of  the 
Bank; or 

(ii)  Benefits. 

Severance  pay  plan  means  a 
severance  pay  plan  or  arrangement  as 
that  term  is  defined  in  the  Employee 
Retirement  Income  Security  Act  of  1974 
(as  amended)  (29  U.S  C.  1002(1)) 
(ERISA)  and  regulations  thereunder 
which  is  nondiscriminatory  and  which 
provides  for  payment  of  severance 
benefits  to  all  eligible  employees  upon 
involuntarv'  termination,  provided  that 
no  employee  shall  receive  any  such 
payment  which  exceeds  the  base 
compensation  paid  to  such  employee 
during  the  twelve  (12)  months 
immediately  preceding  termination  of 
employment. 

(b)  Base  salaries  of  Bank  employees. — 
(1)  Bank  President,  (i)  The  Finance 
Board  annually  will  determine  and 
publish  by  November  30  caps  on  the 
base  salary  paid  to  the  Bank  President 
for  the  subsequent  calendar  year  for 
each  of  the  12  Banks. 

(ii)  The  base  salary  cap  for  each  Bank 
shall  be  based  on  the  average  base  salar\ 
of  a  chief  executive  officer  of  a 
subsidiary  financial  institution  in  the 
Bank's  primar\'  metropolitan  statistical 
area  with  an  asset  size  comparable  to 
that  of  the  Bank,  as  of  June  of  the  prior 
year,  reduced  by  five  percent  and 
rounded  to  the  nearest  $5,000. 

(iii)  Each  Bank  shall  establish,  on  an 
annual  basis,  a  reasonable  base  salary 
for  its  President,  not  to  exceed  100 
percent  of  the  applicable  base  salary  cap 
published  by  the  Finance  Board,  except 
that  for  a  Bank  President  who.se 
approved  base  salary  for  the  calendar 
year  1997  exceeds  the  cap  published  by 
the  Finance  Board  for  1997.  the  Bank 
shall  establish,  on  an  annual  basis,  a 
reasonable  base  salary  not  exceeding  the 
greater  of  the  Bank  President's  approved 
base  salary  for  the  calendar  year  1997  or 


the  base  salar\  cap  published  b\  the 
Finance  Board  for  the  vear 

(iv)  By  January  31  of  each  year,  a  Bank 
must  report  to  the  Finance  Board  the 
approved  base  salary  of  its  President  for 
that  year. 

(2)  Other  Bank  employees.  Each  Bank 
shall  establish  base  salaries  for 
employees  other  than  the  President  that 
are  reasonable  and  comparable  with  the 
base  salaries  of  employees  of  the  other 
Banks  and  other  similar  businesses 
(including  financial  institutions)  with 
similar  duties  and  responsibilities, 
provided  that  no  employee's  base  salarv 
shall  exceed  the  base  salary  of  the  Bank 
President. 

(3)  Documentation.  Each  Bank  shall 
maintain  documentation  supporting  the 
reasonableness  and  comparabili' v  of 
their  employees'  base  salaries 

(c)  Incentive  payments  for  Bank 
employees. — (1)  In  general.  A  Bank  may 
establish  an  incenti\e  payment  program 
or  programs  for  its  employees. 

[2]  Bank  President  (i)  The  maximum 
incentive  payment  to  a  Bank  President 
may  not  exceed  the  difference  between 
that  President's  base  annual  salary- 
approved  by  the  Bank  and  125  percent 
of  the  annual  base  salary  cap,  as 
published  by  the  Finance  Board. 

(ii)  Ai  least  fifty  percent  of  the  Bank 
President's  incentive  payment  shall  be 
based  on  the  extent  to  which  the  Bank 
meets  reasonable  numerical 
performance  targets  established  by  the 
Bank's  board  of  directors  related  to  the 
Bank's  achievement  of  its  housing 
finance  mission,  which  shall  include 
substantial  consideration  of  growth  in 
innovative  products  directed  at  unmet 
credit  needs,  growth  in  pre-committed 
Community  Investment  Program 
advances,  grov\-th  in  non-advance  credit 
support  and  risk  management  products 
for  members,  as  well  as  growth  in 
advances,  including  long-term 
advances.  The  remaining  portion  of  the 
Bank  President's  incentive  pa\'ment 
shall  be  based  on  the  extent  to  which 
the  Bank  meets  reasonable  numerical 
performance  targets  established  by  the 
Bank's  board  of  directors  related  to 
achievement  of  goals  established  by  the 
board  of  directors,  in  its  discretion. 

(iii)  Any  incentive  payment  made  to 
a  Bank  President  shall  be  based  solely 
upon  the  extent  to  which  a  Bank 
achieves  the  performance  targets 
estabUshed  by  the  board  of  directors 

(iv)  By  January  31  of  each  year,  the 
board  of  directors  of  each  Bank  that 
intends  to  make  any  incentive  payment 
to  its  President  for  such  year  shall  adopt 
a  resolution  establishing  the 
performance  measures  and  targets  on 
which  such  incentive  payment  will  be 
based. 
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(v)  By  March  1  of  each  year,  the  board 
of  directors  of  each  Bank  making  any 
incentive  payment  to  its  President  for 
the  prior  year  shall  adopt  and  submit  to 
the  Finance  Board  a  resolution  showing 
the  results  for  the  individual 
performance  measures  and  the  amount 
of  the  incentive  pa>-ment  to  the  Bank 
President  for  the  prior  vear. 

(vi)  A  Bank  shall  not  make  any 
incentive  payment  to  its  President  if  the 
most  recent  examination  of  the  Bank  bv 
the  Finance  Board  identified  an  unsafe 
or  unsound  practice  or  condition  with 
regard  to  the  Bank,  provided  that  if  the 
finding  of  an  unsafe  or  unsound  practice 
or  condition  subsequently  is  resolved  in 
favor  of  the  Bank  by  the  Finance  Board, 
the  Bemk  may  pay  its  President  the 
incentive  payment  that  he  or  she 
otherwise  would  have  received. 

(3)  Incentive  pa\Tnents  for  other  Bank 
employees,  (i)  Each  Bank  may  make 
incentive  payments  to  employees  other 
than  the  President,  provided  that  such 
incentive  payments  are  reasonable  and 
comparable  with  incentive  payments 
made  to  employees  of  the  other  Banks 
and  other  similar  businesses  (including 
financial  institutions)  with  similar 
duties  and  responsibilities.  Each  Bank 
shall  maintain  documentation 
supporting  the  reasoiiableness  and 
comparability  of  their  employees' 
incentive  payments, 

(ii)  The  total  incentive  payment 
opportunity,  expressed  as  a  percentage 
of  base  salary,  for  an  employee  other 
than  the  Bank  President  shall  not 
exceed  the  total  incentive  pavment 
opportunity,  expressed  as  a  percentage 
of  base  salan,-.  allowable  for  the  Bank 
President. 

(iii)  An  incentive  payment  for  an 
employee  other  than  the  Bank  President 
shall  be  based  on  the  extent  to  which 
the  employee  meets  objective 
performance  targets  related  to 
performance  criteria  established  by  the 
Bank's  board  of  directors  under  the 
Bank's  incentive  compensation  program 
or  programs. 

(d)  Severance  plans.  A  Bank  may 
make  payments  in  the  nature  of 
severance  to  its  President  and  to  other 
Bank  employees  only  pursuant  to  a 
severance  pay  plan 

(e)  General  limits  on  payments.  (1)  No 
Bank  shall  make  any  payment  to  a  Bank 
employee,  except  as  provided  in  this 
.section. 

(2)  The  total  amount  of  base  salaries, 
incentive  payments,  and  benefits  paid  to 
Bank  employees  shall  be  within  the 
limit  set  forth  in  the  Bank's  approved 
budget  The  board  of  directors  of  each 
Bank  shall  review  annually  the 
compensation  for  its  employees, 
including  appropnate  documentation. 


prior  to  approving  the  Bank's  annual 
budget. 

(f)  Prohibition  on  bonuses.  A  Bank 
shall  not  pay  any  employee  or  other 
person  a  bonus. 

(g)  Determination  of  employee  status. 
A  Bank  shall  not  treat  an  employee  as 
an  independent  contractor  in  order  to 
avoid  complying  with  the  requirements 
of  this  section. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 

Dated:  December  20. 1996. 

Bruce  A.  Morrison, 

Chairman 

IFR  Doc.  96-33329  Filed  12-31-96;  8:45  am] 

BILLING  CODE  8725-0 1-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No  96-CE-09-AD;  Amendment  39- 
9872;  AD  97-01-01] 

RIN2120-AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  PA24,  PA28R,  PA30, 
PA32R,  PA34,  and  PA39  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
supersedes  AD  95-20-07.  which 
currently  requires  repetitively 
inspecting  the  main  gear  sidebrace  studs 
for  cracks  on  certain  The  New  Piper 
Aircraft.  Inc.  (Piper)  PA24.  PA28R. 
PA30.  PA32R.  PA34.  and  PA39  series 
airplanes,  and  replacing  any  cracked 
main  gear  sidebrace  stud.  This  AD 
retains  the  repetitive  inspection  and 
possible  replacement  requirements  of 
AD  95-20-07;  specifies  in  the 
"Applicability"  section  of  the  AD  that 
certain  Model  PA34-200T  airplanes 
could  contain  a  certain  main  gear 
sidebrace  assembly  configuration  that  is 
not  affected;  and  incorporates  additional 
modification  and  replacement  options. 
This  AD  results  from  additional 
information  received  by  the  Federal 
Aviation  Administration  (FAA)  after  the 
issuance  of  AD  95-20-07  on  the  design 
and  service  history  of  the  affected 
airplanes  concerning  this  subject.  The 
actions  sf)ecified  by  this  AD  are 
intended  to  prevent  a  main  landing  gear 
collapse  caused  by  main  gear  sidebrace 
stud  cracks,  which  could  result  in  loss 
of  control  of  the  airplane  during  landing 
operations. 


EFFECTIVE  DATE:  February  7,  1997. 

ADDRESSES:  Information  that  applies  to 
this  AD  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attention:  Rules  Docket 
96-CE-09-AD.  Room  1558.  601  E.  12th 
Street,  Kansas  City.  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park.  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  This  Action 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Piper  PA24.  PA28R,  PA30, 
PA32R,  PA34,  and  PA39  series  airplanes 
was  published  in  the  Federal  Register 
on  April  25.  1996  (61  FR  18299).  The 
action  proposed  to  supersede  AD  95- 
20-07  with  a  new  AD  that  would  (1) 
retain  the  requirement  of  repetitively 
inspecting  the  main  gear  sidebrace 
assembly,  and  replacing  any  cracked 
main  gear  sidebrace  stud.  This  includes 
the  inspection-terminating  replacement 
contained  in  AD  95-20-07;  (2)  specif>' 
in  the  "Applicability  "  section  of  the 
current  AD  that  certain  Piper  Model 
PA34-200T  airplanes  could  incorporate 
a  main  gear  sidebrace  assembly 
containing  the  %-inch  stud,  part 
number  (P/N)  78717-02.  with  a  two- 
piece  bushing.  P/N  67026-09,  and 
would  not  be  affected  by  the  proposed 
AD;  and  (3)  incorporate,  as  an  option,  an 
inspection-terminating  modification  for 
Piper  PA28R,  PA32R,  and  PA34  series 
airplanes.  This  modification  consists  of 
reaming  the  existing  two-piece 
bushings,  P/N  67026-6,  to  an  inside 
diameter  of  .624-inch  to  .625-inch, 
rechamfering  the  bushing,  and  installing 
the  Vs-inch  stud.  P/N  78717-02. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received  from  one 
commenter. 

Comment  Issue  No.  1:  Include  a 
Specific  FAA-Approved  Parts 
Manufacture  Approval  (PMA)  in  the 
AD  as  Replacement  Parts 

The  commenter,  VVebco  Aircraft 
(Webco),  states  that  it  holds  a  PMA  for 
main  gear  sidebrace  studs  to  equip  the 
Piper  Models  PA24,  PA24-250.  PA24- 
260,  PA24-400,  PA30.  and  PA39 
airplanes.  Webco  requests  that  the  FAA 
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reference  these  main  gear  sidebrace 
studs  in  the  AD. 

The  FAA  does  not  concur.  FAA 
policy  is  to  not  reference  PMA  parts  in 
AD's,  unless  the  FAA  determines  that 
the  unsafe  condition  apphes  to  the  PMA 
parts.  If  these  Webco  parts  are  installed, 
then  the  actions  of  this  AD  would  not 
apply  because  the  parts  are  an  FAA- 
approved  equivalent  to  the  Piper  main 
gear  sidebrace  studs  that,  when 
installed,  eliminate  the  repetitive 
inspection  requirement  of  the  AD. 

Comment  Issue  No.  2:  Additional 
Information  Added  to  the  AD 

Webco  recommends  that  the  FAA  add 
cautionary  information  to  the  AD  on 
reaming  and  chamfering  the  existing 
two-piece  bushings,  P/N  67026-6,  on 
the  Piper  PA-28R,  PA-32R,  and  PA-34 
series  airplanes.  Webco  states  that  the 
manufacturing  and  service  limits  for  the 
P/N  67026-6  bushings  are  so  close  that 
reaming  could  induce  gouges  that  are 
deeper  than  the  minimum  dimension 
specified  by  The  New  Piper  Aircraft, 
Inc.  Webco  also  recommends  that  the 
FAA  incorporate  specific  guidance  into 
the  AD,  emphasizing  that  only  the  head 
side  of  the  bushing  requires  chamfering 
to  accommodate  the  radius  in  the  shank 
of  the  sidebrace  stud. 

The  FAA  concurs  that  additional 
guidance  on  chamfering  the  bushing 
would  be  helpful  and  has  reworded  the 
AD  to  incorporate  the  commenter's 
specific  recommendation. 

The  FAA  does  not  concur  that  more 
guidance  is  needed  on  reaming  the 
bushings.  The  proposal  specifies 
reaming  the  inside  diameter  of  the 
bushings  to  a  dimension  of  .624-inch  to 
.625-inch.  If  the  bushing  is  reamed  to  a 
dimension  other  than  that  specified  in 
the  AD,  then  compliance  with  the  AD 
would  not  be  accomplished. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
incorporation  of  guidance  on 
chamfering  the  bushings  and  minor 
editorial  corrections.  The  FAA  has 
determined  that  the  incorporation  and 
minor  corrections  will  not  change  the 
meaning  of  the  AD  and  will  not  add  any 
additional  burden  upon  the  public  than 
was  already  proposed. 

Cost  Impact 

The  FAA  estimates  that  13,200 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  5  workhours  per  airplane 


to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
required  inspection  on  U.S.  operators  is 
estimated  to  be  $3,960,000.  This  figure 
represents  the  total  cost  of  the  required 
initial  inspection,  and  does  not  reflect 
costs  for  any  of  the  required  repetitive 
inspections  or  possible  replacements. 
The  FAA  has  no  way  of  determining 
how  many  main  gear  sidebrace  studs 
may  need  replacement  or  how  many 
repetitive  inspections  each  owner/ 
operator  may  incur  over  the  life  of  the 
airplane. 

In  addition,  this  AD  requires  the  same 
inspections  required  by  AD  95-20-07. 
The  only  difference  between  this  AD 
and  AD  95-20-07  is  the  addition  of  an 
inspection-terminating  modification 
option.  This  AD  does  not  provide  any 
additional  cost  impacts  over  that 
already  required  by  AD  95-20-07. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
wiW  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

-Authority:  49  L'SC  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
removing  .Airworthiness  Directive  f.\D) 
95-20-07.  Amendment  39-9386.  and  by 
adding  a  new  AD  to  read  as  follows: 

97-01-01     The  New  Piper  Aircraft,  Inc.; 

Amendment  39-9782,  Docket  .No  96- 
CE-09-.AD  Supersedes  AD  95-20-07, 
Amendment  39-9386. 
Applicability:  The  following  airplane 

models  and  serial  numbers,  certificated  in 

any  categor)' 

1  .Ml  serial  numbers  of  Models  PA24. 
PA24-250.  PA24-260.  PA24-^00  PA30.  and 
P.\39  airplanes: 

2  The  following  model  and  serial  number 
airplanes  that  are  not  equipped  with  a  Piper 
part  number  (P/.N)  78717-02  main  landing 
gear  sidebrace  stud  in  both  right  and  left 
main  landing  gear  sidebrace  bracket 
assemblies 


Model 


Senal  Nos 


PA28R-180  .. 

PA28R-200  .. 

PA28R-201  .. 

PA28R-201T 

PA32R-300  .. 

PAS4-200  ... 
PA34-200T    . 


28R-30002  through  28R- 
31135,  and  28R-71 30001 
through  28R-7130013. 

28R-35001  through  28R- 
35820,  and  28R-7 135001 
through  28R-7635539. 

28R-7737002  through  28R- 
7737096. 

28R-7703001  through  28R- 
7703239. 

32R-76PnO(n  through  32R- 
7780444 

all  senal  numbers. 

34-7570001  through  34- 
7770372 


Note  1:  P/N  78717-02  sidebrace  stud  was 
installed  at  manufacture  on  Piper  Model 
P.A34-200T  airplanes,  serial  numl)ers  34- 
7670325  through  34-7770372 

Note  2:  This  .AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilih,- 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  |>erfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  .\D 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance  Required  initially  as  follows, 
and  thereafter  as  sp)ecified  in  the  body  of  this 
AD; 

1   For  the  affected  Models  PA28R-180, 
PA28R-200.  PA28R-201.  PA28R-201T. 
PA32R-300,  PA34-200.  and  PA34-200T 
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airplanes:  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD  or,  if  the  main  gear  sidebrace  stud  has 
already  been  inspected  or  replaced  as 
sjjecified  in  this  AD.  within  500  hours  TIS 
after  the  last  inspection  or  replacement, 
whichever  occurs  later. 

2.  For  the  affected  Models  PA24.  PA24- 
250.  PA24-260.  PA24-400,  PA30.  and  PA39 
airplanes:  Within  the  next  100  hours  TIS 
after  the  effective  date  of  this  AD  or,  if  the 
main  gear  sidebrace  stud  has  already  been 
inspected  qr  replaced  as  specified  in  this  .^D. 
within  1,000  hours  TIS  after  the  last 
inspection  or  replacement,  whichever  occurs 
later. 

To  prevent  main  landing  gear  (MLG) 
collapse  caused  by  main  gear  sidebrace  stud 


cracks,  which  could  result  in  loss  of  control 
of  the  airplane  during  landing  op)erations, 
accomphsh  the  following, 

.Note  3:  The  paragraph  structure  of  this  AD 
IS  as  follows: 
Level  1    (aj.  (b).  (cj.  etc. 
Level  2:  (1),  (2).  (3).  etc. 
Level  3:  (i),  (ii),  (iii).  etc. 

Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow 

(a)  Remove  bcjth  the  left  and  right  main 
gear  sidebrace  studs  from  the  airplane  in 
accordance  with  the  instructions  contained 
in  the  Landing  Gear  section  of  the 
maintenance  manual,  and  inspect  each  main 
gear  sidebrace  stud  for  cracks,  using  Tyf)e  I 
(f!;jc)res<  enti  liquid  penetrant  or  magnetic 


particle  inspection  methods.  Figure  1  of  this 
AD  depicts  the  area  of  the  sidebrace  stud 
shank  where  the  sidebrace  stud  is  to  be 
inspected. 

Note  4:  All  affected  Models  PA24  and 
PA24-250  airplanes  were  equippmd  at 
manufacture  with  P/N  20829-00  main  gear 
sidebrace  studs.  All  affected  Models  PA24- 
260,  PA24-400,  PA30.  and  PA39  airplanes 
were  equipped  at  manufacture  with  P/N 
22512-00  main  gear  sidebrace  studs.  The 
Appendix  included  with  this  AD  contains 
information  on  determining  the  P/N  of  the 
bracket  assembly  (which  contains  the  main 
gear  side  brace  stud)  on  the  affected  PA28R, 
PA32R,  and  PA34  series  airplanes. 
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(1)  For  any  main  gear  sidebrace  stud  found 
cracked,  prior  to  further  flight,  replace  the 
cracked  stud  with  an  FAA-approved 
serviceable  part  (part  numbers  referenced  in 
the  table  in  paragraph  (b)  of  this  AD  or  FAA- 
approved  equivalent)  m  accordance  with  the 
instructions  contained  in  the  Landing  Gear 
section  of  the  applicable  maintenance 
manual,  and  accomplish  one  of  the 
following,  as  applicable: 

(i)  Reinspect  and  replace  (as  necessary)  as 
specified  in  paragraph  (b)  of  this  ,\D:  or 

(ii)  For  the  affected  Models  PA28R-180. 
PA28R-200.  PA28R-201,  PA28R-201T. 
PA32R-30O.  PA34-20O.  and  PA34-200T 
airplanes,  the  P/N  95299-00  or  95299-02 
main  gear  sidebrace  studs  are  no  longer 
manufactured.  Install  a  new  main  gear 
sidebrace  stud  bracket  assemblv.  P/N  95643- 
06.  P/N  95643-07,  P/N  95643-08.  or  P/N 


95643-09.  as  applicable  No  repetitive 
inspections  will  be  required  by  this  .\D  for 
these  affected  airplane  models  when  this 
bracket  assemblv  is  installed:  or 

(iii)  For  the  affected  Models  PA28R-180, 
PA28R-200.  PA28R-201,  PA28R-201T. 
PA32R-300.  PA34-200,  and  PA34-200T 
airplanes,  ream  the  existing  two-piece 
bushings,  P/N  67026-6.  to  an  inside  diameter 
of  .624-inch  to  .625-inch,  chamfer  the  head 
side  of  the  bushing  to  ace  ommodate  the 
radius  in  the  shank  of  the  ma:n  gear 
sidebrace  stud,  and  install  the  5/8-inch  stud, 
P/N  78717-02.  No  repetitive  inspections  will 
be  required  by  this  AD  when  this  action  is 
accomplisheci.  If  the  bushings  cannot  be 
reamed  while  installed  in  the  bracket  (i  e  . 
the  bushings  are  loose),  then  install  a  main 
gear  sidebrace  bracket  assemblv.  P/N  95643- 
06.  P/N  95643-07,  P/N  95643-08.  or  P'N 


95643-09,  as  applicable.  No  rep)etitive 
inspections  will  be  required  by  this  AD  when 
this  bracket  assembly  is  installed. 

(2)  For  any  main  gear  sidebrace  stud  not 
found  cracked,  prior  to  further  flight, 
reinstall  the  uncracked  stud  in  accordance 
with  the  instructions  contained  in  the 
Landing  Gear  section  of  the  applicable 
maintenance  manual,  and  reinspect  and 
replace  (as  necessary)  as  specified  in 
paragraph  (b)  of  this  AD 

(b)  Reinspect  both  the  left  and  right  main 
gear  sidebrace  studs,  using  Type  I 
(fluorescent)  liquid  penetrant  or  magnetic 
particle  inspection  methods.  Replace  anv 
cracked  stud  or  reinstall  any  uncracked  stud 
as  specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD.  respectively; 


Part  No.  installed 

TIS  in- 
spection 
interval 
(hours) 

Model  airplanes  installed  on 

20829-00  (Piper  parts)  or  FAA-approved  equivalent 

1.000 

1.000 

500 

PA24  and  PA24-250 

22512-00  (Piper  parts)  or  FAA-approved  equivalent 

95299-00  or  95299-02  (Piper  parts)  or  FAA-approved  equivalent 

PA24-260,  PA24^00,  PA30,  and  PA39. 

PA28R-180,   PA28R-200,  PA28R-201,  PA28R-201T,   PA32R- 
300,  PA34-200,  and  PA34-200T. 

Note  5-  .Accomplishing  the  actions  of  this 
AD  does  not  affect  the  requirements  of  AD 
"7-13-21.  Amendment  39-3093  The 
tolerance  inspection  requirements  of  that  AD 
still  apply  for  Piper  PA24.  PA30.  and  PA39 
series  airplanes, 

(c)  Owners/operators  of  the  affected 
Models  PA28R-180.  PA28R-200.  PA28R- 
201,  PA28R-201T.  PA32R-300.  PA34-200, 
and  PA34-20OT  airplanes  may  accomplish 
one  of  the  following  at  any  time  to  terminate 
the  repetitive  inspection  requirement  of  this 
AD: 

(1)  Install  a  main  gear  sidebrace  bracket 
assembly.  P/N  95643-06.  P/N  95643-07,  P/N 
95643-08,  or  P/N  95643-09.  as  applicable, 
which  contains  the  5/8-inch  diameter  main 
gear  sidebrace  stud.  P/N  78717-02.  and  the 
one-piece  bushing.  P/N  67026-12:  or 

(2)  Ream  the  existing  two-piece  bushings, 
P/N  67026-6,  to  an  inside  diameter  of  .624- 
inch  to  .625-inch,  chamfer  the  head  side  of 
the  bushing  to  accommodate  the  radius  in  the 
shank  of  the  main  gear  sidebrace  stud,  and 
install  the  5/8-inch  stud.  P/N  78717-02.  If 
the  bushings  cannot  be  reamed  while 
installed  in  the  bracket  (i,e  .  the  bushings  are 
loose),  then  install  a  main  gear  sidebrace 
bracket  assemblv.  P/N  9564,3-06.  P/N  95643- 
07.  P/N  95643-08.  or  P/N  95643-09.  as 
applicable. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requ.rements  of  this  AD 
can  be  accomplished 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  bv  the 
Manager.  Atlanta  .Mrcraft  Certification  Office 
(.\C0),  Campus  Building.  1701  Columbia 

,\ venue.  Suite  2-160,  College  Park,  Georgia 


30337-2748.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Insf)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  AC;0. 
Alternative  methods  of  compliance  approved 
in  accordance  with  AD  95-20-07 
Amendment  39-9386,  are  considered 
approved  as  alternative  methods  of 
compliance  with  this  AD 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  mav  be 
obtained  from  the  Atlanta  AGO. 

(f)  Information  related  to  this  AD  mav  be 
inspected  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri. 

(g)  This  amendment  supersedes  AD  95-20- 
07,  Amendment  39-9386. 

(h)  This  amendment  (39-9782)  becomes 
effective  on  February-  7.  1997, 

Appendix  to  AD  97-01-01  Information 
To  Determine  Main  Gear  Sidebrace 
Stud  Assembly  Part  Number  (P/N) 

—The  P/N  95643-OG/-01/-02/-03  bracket 
assembly  contains  the  9/16-inch  diameter 
main  gear  sidebrace  stud,  P/N  95299-00/- 
02,  and  a  two-piece  bushing,  P/N  67026- 
6. 

—The  P/N  95643-06/-07/-08/-09  bracket 
assembly  contains  the  5/8-inch  diameter 
main  gear  sidebrace  stud,  P/N  78717-02. 
and  a  one-piece  bushing.  P/N  67026-  12. 

— Both  the  one-piece  and  the  two-piece 
bushing  have  a  visible  portion  of  the 
bushing  flange,  i.e.,  bushing  shoulder 

— Whether  a  one-piece  or  two-piece  bushing 
is  installed  may  be  determined  by 
measuring  the  outside  diameter  of  the 
bushing  flange  with  a  micrometer  (jaws  of 
the  caliper  must  be  3/32-inch  or  less).  The 
two-  piece  bushing  will  have  an  outside 


diameter  of  1.00  inch  and  the  one-piece 
bushing  will  have  an  outside  diameter  of 
1.128  to  1.130  inches.  This  measurement  is 
not  valid  for  the  following  airplanes: 


Model 


Senal  Nos. 


PA28R-180 


PA28R-200 


28R-30004  through  28- 
31270. 

28R-35001  through  28R- 
35820,  and  28R-71 35001 
through  28R-71 35062 


The  main  gear  sidebrace  studs  on  these 
airplanes  will  require  removal  to  determine 
the  P/N  installed. 

— The  one-piece  bushing  contains  a  visible 
chamfer  in  the  center  of  the  bushing,  and 
the  chamfer  in  the  two-piece  bushing  is  not 
visible  when  the  stud  is  installed. 

—If  P/N  95643-00/-O1/-02/-03  bracket 
assembly  is  installed  or  the  above 
information  cannot  be  utilized,  the  main 
gear  sidebrace  stud  will  need  to  be 
removed  from  the  bracket  to  determine  the 
shank  diameter  and  main  gear  sidebrace 
stud  P/N. 

—P/N  95299-O0  and  P/N  95299-02  main 
gear  sidebrace  studs  are  H^ie-inch  in 
diameter. 

— P/N  78717-00  main  gear  sidebrace  studs 
are  Vg-inch  in  diameter. 

—P/N  95643-00/-O1/-O2/-03  bracket 
assembly  may  have  been  modified  to 
accommodate  the  Vs-inch  diameter  main 
gear  sidebrace  stud,  P/N  78717-02. 

— The  embossed  number  of  95363  on  the 
bracket  forging  is  not  the  bracket  assembly 
P/N. 
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Issued  in  Kansas  City.  Missouri,  on 
December  23, 1996. 

Michael  Gallagher. 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

|FR  Doc.  96-33231  Filed  12-31-96:  8:45  am) 
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14CFRPart39 

pocket  No.  96-NM-266-AD;  Amendment 
3»-0871;  AD  96-26-07] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  737 
series  airplanes.  This  action  requires 
revising  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  include 
procedures  that  will  enable  the  flight 
crew  to  take  appropriate  action  to 
maintain  control  of  the  airplane  during 
an  uncommanded  yaw  or  roll  condition, 
and  to  correct  a  jammed  or  restricted 
flight  control  condition.  This 
amendment  is  prompted  by  an  FAA 
determination  that  such  procedures 
currently  are  not  defined  adequately  in 
the  AFM  for  these  airplanes.  The  actions 
specified  in  this  AD  are  intended  to 
ensure  that  the  flight  crew  is  advised  of 
the  potential  hazard  associated  with  a 
fammed  or  restricted  flight  control 
condition  and  of  the  procedures 
necessary  to  address  it. 
DATES:  Effective  January  17, 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  3,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
266-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATKM  CONTACT:  Les 
Berven.  FUght  Test  Pilot.  Flight  Test 
Branch,  ANM-160S,  Seattle  Aircraft 
Certification  Office.  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055-^056;  telephone  (206)  227-2666: 
fax  (206) 227-1181. 


SUPPLEMENTARY  INFORMATION:  As  part  of 
its  Continuing  Operational  Safety 
Program,  the  FAA  has  become  aware  of 
new  information  related  to  the  safety  of 
Boeing  Model  737  series  airplanes. 
Recent  tests  of  the  main  rudder  power 
control  unit  (PCU),  conducted  at  Boeing, 
demonstrated  a  potential  failure 
scenario  that  was  previously  unknown. 
These  tests  revealed  that,  if  the 
secondary  shde  of  the  PCU  jams  in 
certain  positions,  rudder  pedal  input 
can  cause  deformation  in  the  linkage 
leading  to  the  primary  and  secondary' 
slides  of  the  servo  valve  of  the  main 
rudder  PCU.  This  situation  could  result 
in  rudder  deflection  in  the  opposite 
direction  of  the  rudder  command,  and  a 
jammed  rudder. 

Other  Relevant  Rulemaking 

The  conditions  described  previously 
were  addressed  previously  in  AD  96- 
23-51.  amendment  39-9818  (61  FR 
59317.  November  22,  1996),  which  is 
apphcable  to  all  Boeing  Model  737 
series  airplanes.  That  AD  requires 
repetitive  tests  to  verify  proper 
operation  of  the  rudder  power  control 
unit  (PCU).  and  replacement  of  the  PCU, 
if  necessary.  The  actions  specified  by 
that  AD  are  intended  to  prevent  rudder 
motion  in  the  opposite  direction  of  the 
rudder  command. 

FAA's  Findings 

As  a  result  of  analysis  related  to  the 
previously  prescribed  tests,  the  FAA 
finds  that  certain  procedures  should  be 
included  in  the  FAA-approved  Airplane 
Fhght  Manual  (AFM)  for  Model  737 
series  airplanes  to  enable  the  flight  crew 
to  take  appropriate  action  to  maintain 
control  of  the  airplane  during  an 
uncommanded  yaw  or  roll  condition, 
and  to  correct  a  jammed  or  restricted 
flight  control  condition.  The  FAA  has 
determined  that  such  procedures     ^ 
currently  are  not  defined  adequately  in 
the  AFM  for  these  airplanes. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  737 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  ensure  that 
the  flight  crew  is  advised  of  the 
potential  hazard  associated  with  a 
jammed  or  restricted  flight  control 
condition  and  of  the  procedures 
necessary  to  address  it.  This  AD 
requires  revising  the  AFM  to  include 
procedures  that  will  enable  the  flight 
crew  to  take  appropriate  action  to 
maintain  control  of  the  airplane  during 
an  uncommanded  yaw  or  roll  condition. 


and  to  correct  a  jammed  or  restricted 
flight  control  condition. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  commeat 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sulwtance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-266-AD  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
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not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februar\-  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  U)6(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

96-26-07  BOEING:  Amendment  39-9871. 
Docket  96-NM-266-AD 

Applicability  Al!  Model  737  series 
airplanes,  certificated  m  any  category. 

Note  1:  This  AD  applies  to  eat^  airplane 
identified  In  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  .•KD  is  affetted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .AD. 
The  request  should  include  an  assessment  Of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  ensure  that  the  flight  crew  is  advised  of 
the  potential  hazard  associated  with  jammed 
or  restricted  flight  controls  and  of  the 
procedures  necessary  to  address  it, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  .AD,  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD, 

(1)  Revise  the  Emergency  Procedures 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  include  the 
following  recall  item,  which  will  enable 
the  flight  crew  to  take  appropriate 
action  to  maintain  control  of  the 
airplane  during  an  uncommanded  yaw 
or  roll  condition.  This  may  be 
accomplished  bv  inserting  a  copy  of  this 
AD  in  the  AFM." 

"UNCOMMANDED  YAW  OR  ROLL 
RECALL 

Maintain  control  of  the  airplane  with  all 
available  flight  controls  If  roll  is 
uncontrollable,  immediately  reduce  angle  of 
attack  and  increase  airspeed.  Do  not  attempt 
to  maintain  altitude  until  control  is 
recovered   If  engaged,  disconnect  autopilot 
and  autothrottle. " 

(2)  Revise  the  section  entitled  "lAMMED 
FIJGHT  CONTROLS"  of  the  Normal 
Procedures  Section  (for  Model  737-100  and 
-200  series  airplanes)  or  the  Non-Normal 
Procedures  Section  (for  .Model  737-300. 
—400,  and  -.500  series  airplanes),  as 
applicable,  of  the  FAA-approved  .\FM  to 
include  the  following  procedures,  which  will 
enable  the  fiight  crew  to  lake  appropriate 
action  to  maintain  control  of  the  airplane  and 
to  correct  a  jammed  or  restricted  flight 
control  condition.  This  may  be  accomplished 
by  inserting  a  copy  of  this  AD  in  the  AFM. 

"JAMMED  FLIGHT  CONTROLS 

IA.M.MED  OR  RESTRICTED  ELEVATOR  OR 
AILERON: 

In  the  event  of  a  jammed  elevator  or 
aileron,  do  not  hesitate  to  apply  additional 
force  to  maintain  control  of  the  airplane.  Do 
not  turn  off  any  flight  control  switches  unless 
the  faulty  control  is  positively  identified. 
Manual  trim  may  be  used  to  offload  control 
forces, 

JAMMED  OR  RESTRICTED  RUDDER: 

If  the  rudder  pedals  will  not  move  to  the 
pilot  commanded  position,  or  if  the  pedals 
are  deflected  in  one  direction  and  lammed, 
maintain  control  of  the  airplane  with  all 
available  flight  controls.  Disengage  the 
autopilot  and  autothrottle.  Use  maximum 
force  (combined  effort  by  both  pilots]  to 
overpower  the  rudder  system. 

After  establishing  control  of  the  aircraft, 
check  rudder  pedal  position.  If  the  rudder 
pedals  have  centered,  accomplish  a  normal 
descent,  approach,  and  landing.  If  the  rudder 
pedals  remain  jammed  and  are  deflected  to 
a  degree  that  significantly  affects  the 
control labilitv  of  the  airplane,  select  System 
B  flight  control  switch  to  STBY  RUD.  If  this 
action  clears  the  jam/deflection,  make  a 
normal  approach  and  landing,  noting  that 
rudder  control  may  be  limited  If  moving  the 
System  B  flight  control  switch  to  STBY  RUD 
does  not  clear  the  jam,  select  System  A  fiight 


control  switch  to  off.  If  pedals  do  not  center, 
select  System  B  flight  control  switch  to  off. 
Make  approach  and  landing  with  flaps  15  at 
Vref  flaps  15.  The  crosswind  capability  of 
the  airplane  will  be  greatly  reduced. 

YAW  DAMPER: 

The  yaw  damper  is  a  separate  control  and 
provides  a  limited  rudder  movement  in 
opposition  to  the  yaw  rate  of  the  airplane. 
Rudder  (yaw  damper)  indicator  displacement 
indicates  yaw  damjier  operation.  Yaw 
damper  light  illuminates  amber  when  the 
yaw  damper  is  not  engaged. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
January  17.  1997. 

Issued  in  Renton,  Washington,  on 
December  23,  1996. 
S.R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  96-33104  Filed  12-30-96:  10:25 

am] 

BILLING  CODE  4910-1»-U 


Office  of  the  Secretary 
14  CFR  Part  382 

49  CFR  Part  27 

[Docket  No.  46872  and  45657] 

RIN  2105-AB62 

Nondiscrimination  on  the  Basis  of 
Handicap  In  Programs  and  Activities 
Receiving  or  Benefiting  From  Federal 
Financial  Assistance; 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Air  travel 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation  (DOT). 
ACTION:  Correction  to  final  regulations. 

SUMMARY:  On  November  1,  1996,  the 
Department  of  Transportation  pubHshed 
final  rules  amending  its  regulations 
implementing  Air  Carrier  Access  Act 
and  section  504  of  the  Rehabihtation 
Act.  This  document  corrects  ceilain 
editorial  errors  in  that  document.  The 
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corrections  do  not  affect  the  substance 
of  the  anunendments. 
EFFECTIVE  DATE:  January  2.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street.  S.W., 
Room  10424,  Washington.  D.C..  20590. 
(202)  366-9306  (voice);  (202)  755-7687 
(TDD) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  is  making  editorial 
corrections  to  its  November  1,  1996, 
final  rule  (61  FR  56409),  amending  49 
CFR  parts  27  and  14  CFR  part  382. 
which  implement  section  504  of  the 
Rehabilitation  Act  and  the  Air  Carrier 
Access  Act.  The  fmal  rule  concerned 
such  subjects  as  lifts  for  small  commuter 
aircraft,  airport  terminal  accessibility, 
and  passengers  with  communicable 
diseases. 

Need  for  Correction 

As  published,  the  document  contains 
errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
correction.  First,  the  title  of  an 
amendment  to  the  Air  Carrier  Access 
Act  regulation's  "Provision  of  services 
and  equipment"  section  is 
misnumbered  (61  FR  56422).  It  reads 
"§  382.49";  it  should  read  "§  382.39." 
Second,  in  the  amendment  to 
§  382.39(a)(2)  (61  FR  56423),  the  word 
"commuter"  in  the  final  sentence  is 
unnecessary  and  may  be  confusing,  and 
should  be  deleted.  In  the  same  sentence, 
the  words  "fewer  than  30"  should  be 
changed  to  "30  or  fewer."  Third,  in  the 
amendment  to  the  section  504  rule  (61 
FR  56424),  §  27.72(c)(2)  inadvertantly 
included  the  word  "rule"  in  three 
places,  and  we  are  deleting  it. 

Correction  of  Publication 

Accordingly,  the  publication  on 
November  1,  1996,  of  the  final 
regulations  amending  14  CFR  part  382 
and  49  CFR  part  27,  which  were  the 
subject  of  FR  Doc.  96-28084.  is 
corrected  as  follows: 

1.  On  page  56422.  in  the  third 
column,  following  amendator\' 
instruction  4,  the  title  of  the  amended 
section  is  corrected  to  read  as  follows: 

§  382.39    Provision  of  services  and 
equipment 

2.  On  page  56423,  in  the  first  column, 
the  last  sentence  of  the  amended 

§  382.39(a)(2)  is  corrected  by  removing 
the  word  "commuter"  and  changing  the 
words  "fewer  than  30"  to  "30  or  fewer." 

3.  On  page  56424.  in  the  third 
column,  the  first  sentence  of  new 


§  27.72(c)(2)  is  corrected  by  removing 
the  word  "rule"  in  three  places:  after  the 
words  "December  2,  1998".  after  the 
words  "December  2,  1999".  and  after 
the  words  "December  4.  2000." 
Robert  C.  Ashby, 

Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement 

|FR  Doc.  9&-33339  Filed  12-31-96;  8:45  am) 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8704] 

RIN  1545-nAR31 

Definition  of  Foreign  Base  Company 
Income  and  Foreign  Personal  Holding 
Company  Income  of  a  Controlled 
Foreign  Corporation 

agency:  Internal  Revenue  Ser\ice  (IRS), 
Treasury, 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  definitions  of 
subpart  F  income  and  foreign  personal 
holding  company  income  of  a  controlled 
foreign  corporation  and  the  allocation  of 
deficits  for  purposes  of  computing  the 
deemed-paid  foreign  tax  credit.  These 
regulations  are  necessar>-  to  provide 
guidance  that  coordinates  with 
previously  published  guidance  under 
section  954.  These  regulations  will 
affect  United  States  shareholders  of 
controlled  foreign  corporations. 

DATES:  These  regulations  are  effective 
January  2,  1997. 

For  specific  dates  of  applicabilitv.  see 
§§1.952-1(0(5).  1.952-2(c)(l).  1.954- 
2(b)(3)  and  1.960-l(i)(6). 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Mark,  (202)  622-3840  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  7.  1995.  proposed 
regulations  (IL-75-92)  amending  the 
Income  Tax  Regulations  (26  CFR  Fart  1) 
under  sections  952,  954(c)  and  960  of 
the  Internal  Revenue  Code  (Code)  were 
published  in  the  Federal  Register  (60 
FR  46548).  In  final  regulations  under 
section  954  (TD  8618),  also  published 
on  that  date  (60  FR  46500),  a  provision 
relating  to  the  treatment  of  tax-exempt 
interest  under  the  foreign  personal 
holding  company  income  rules  was 
reserved.  The  proposed  regulations 
provided  rules  for  the  treatment  of  tax- 


exempt  interest  and  also  provided 
guidance  under  sections  952  and  960  to 
coordinate  with  the  final  regulations  No 
public  hearing  was  requested  or  held. 
One  written  comment  was  received  on 
the  proposed  regulations.  After 
consideration  of  this  comment,  the 
proposed  regulations  are  adopted  as 
final  regulations  without  amendment. 

Explanation  of  Provisions 

Sections  1.952-llel  and  Ifl  and  1  960- 
IIH 

Sections  1.952-l(e)  and  (f)  and  1.960- 
l(i)  are  unchanged  from  the  proposed 
regulations. 

Sections  1.952-2lcini  and  1.954-2(b)(3) 

Under  §  1 .954-2T(b)(6).  interest 
income  that  was  exempt  from  tax  under 
section  103  was  included  in  the  foreign 
personal  holding  company  income  of 
the  controlled  foreign  corporation 
However,  the  net  foreign  base  company 
income  that  was  attributable  to  tax- 
exempt  interest  was  treated  as  tax- 
exempt  interest  in  the  hands  of  the 
United  States  shareholder  upon  a 
deemed  distribution  under  subpart  F 
and  therefore  excluded  for  regular  tax 
purposes  but  potentially  sub)ec1  to  the 
alternative  minimum  tax.  Section 
1.954-2(b)(3).  as  proposed  and 
finalized,  amends  the  rule  in  the 
temporary  regulations  to  provide  that 
foreign  personal  holding  company 
income  includes  interest  income  that  is 
exempt  from  tax  under  section  103.  The 
tax-exempt  interest  would  not  retain  its 
character  as  such  in  the  hands  of  the 
United  States  shareholder  upon  a 
deemed  distribution  under  subpart  F. 
As  a  result  of  the  treatment  of  tax- 
exempt  interest  in  these  final 
regulations.  Rev   Rul.  72-527  (1972-2 
C.B.  456)  is  o&soleted 

A  commentator  argued  that  treatment 
of  tax-exempt  interest  in  the  proposed 
regulations  was  contrary  to  section  103. 
This  comment  was  rejected.  The  Code 
does  not  specifically  address  how 
section  103  applies  in  the  context  of 
subpart  F  .Mthough  §  1,952-2  provides 
that,  in  general.  US.  tax  principles 
apply  in  computing  subpart  F  income, 
this  regulation  makes  certain  Code 
provisions  inapplicable  when  necessary 
to  serve  the  purposes  of  subpart  F.  See 
§1.952-2(c)(l). 

Section  1.954-l(dll4)(iiil 

The  example  in  §  1  954-l(d)(4)(iii)  is 
amended  to  correct  a  mathematical 
error. 

Section  1.954-2(g)l2l 

The  regulations  are  amended  to 
clarify  that  income  deri\ed  in  the  trade 
or  business  of  trading  foreign  currency 
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is  not  excluded  from  foreign  personal 
holding  company  income  under  the 
business  needs  e.xception.  .A  technical 
correction  is  made  to  §  1.954- 
2(g)(2)(ii)(B)(2). 

Section  1.957-l(c) 

Technical  corrections  are  made  to 
§  1.957-l(c)  Examples  8  and  9. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury'  decision  is  not  a  significant 
regulatory  action  as  defined  m  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C,  chapter  5)  does  not  apply  to  these 
regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
.\dvocacy  of  the  Small  Business 
.Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Barbara  Felker  and 
Valerie  Mark  of  the  Office  of  the 
.Associate  Chief  Counsel  (International), 
IRS,  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 

amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authonty  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows; 

Authority:  26  U.S.C.  7805.  *    *    • 

Section  1.960-1  also  issued  under  26 
U.S.C.  960(a).  •    *    * 

Par.  2.  Section  1.952-1  is  amended  by 
adding  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§1.952-1    Subpart  F  income  deflned. 

•         *         »         *         » 

(e)  Application  at  current  earnings 
and  profits  limitation — (1)  In  general.  If 
the  subpart  F  income  (as  defined  in 
section  952(a))  of  a  controlled  foreign 
corporation  exceeds  the  foreign 


corporation's  earnings  and  profits  for 
the  taxable  year,  the  subpart  F  income 
includible  in  the  income  of  the 
corporation's  United  States  shareholders 
is  reduced  under  section  952(c)(1)(A)  in 
accordance  with  the  following  rules. 
The  excess  of  subpart  F  income  over 
current  year  earnings  and  profits  shall — 

(i)  First,  proportionately  reduce 
subpart  F  income  in  each  separate 
category  of  the  controlled  foreign 
corporation,  as  defined  in  §  1.904- 
5(a)(1),  in  which  current  earnings  and 
profits  are  zero  or  less  than  zero; 

(ii)  Second,  proportionately  reduce 
subpart  F  income  in  each  separate 
category  in  which  subpart  F  income 
exceeds  current  earnings  and  profits: 
and 

(iii)  Third,  proportionately  reduce 
subpart  F  income  in  other  separate 
categories. 

[2]  Allocation  to  a  category  of  subpart 
F  income.  An  excess  amount  that  is 
allocated  under  paragraph  (e)(1)  of  this 
section  to  a  separate  category  must  be 
further  allocated  to  a  category  of  subpart 
F  income  if  the  separate  category 
contains  more  than  one  category  of 
subpart  F  income  described  in  section 
952(a)  or,  in  the  case  of  foreign  base 
company  income,  described  in  ^  1.954- 
l(c)(l)(iii)(A)  (1)  or  [2).  In  such  case,  the 
excess  amount  that  is  allocated  to  the 
separate  category  must  be  allocated  to 
the  various  categories  of  subpart  F 
income  within  that  separate  category  on 
a  proportionate  basis. 

(3)  Recapture  of  subpart  F  income 
reduced  by  operation  of  earnings  and 
profits  limitation.  Any  amount  in  a 
category  of  subpart  F  income  described 
in  section  952(a)  or,  in  the  case  of 
foreign  base  company  income,  described 
in  §  1.954-l(c)(l)(iii)(A)  [1]  or  [2]  that  is 
reduced  by  operation  of  the  current  year 
earnings  and  profits  limitation  of 
section  952(c)(1)(A)  and  this  paragraph 
(e)  shall  be  subject  to  recapture  in  a 
subsequent  year  under  the  rules  of 
section  952(c)(2)  and  paragraph  (f)  of 
this  section. 

(4)  Coordination  with  sections  953 
and  954.  The  rules  of  this  paragraph  (e) 
shall  be  applied  after  the  application  of 
sections  953  and  954  and  the 
regulations  under  those  sections,  except 
as  provided  in  §  1.954-l(d)(4)(ii). 

(5)  Earnings  and  deficits  retain 
separate  limitation  character  The 
income  reduction  rules  of  paragraph 
(e)(1)  of  this  section  shall  apply  only  for 
purposes  of  determining  the  amount  of 
an  inclusion  under  section  951(a)(1)(A) 
from  each  separate  category  as  defined 
in  §1.904-5(a)(l)and  thet      arate 
categories  in  which  recapti      accounts 
are  established  under  sect.       952(c)(2) 
and  paragraph  (f)  of  this  section.  For 


rules  applicable  in  computing  post-1986 
undistributed  earnings,  see  generally 
section  902  and  the  regulations  under 
that  section.  For  rules  relating  to  the 
allocation  of  deficits  for  purposes  of 
computing  foreign  taxes  deemed  paid 
under  section  960  with  respect  to  an 
inclusion  under  section  951(a)(1)(A),  see 
§1.960-1(1). 

(f)  Recapture  of  subpart  F  income  in 
subsequent  taxable  year — (1 )  In  general. 
If  a  controlled  foreign  corporation's 
subpart  F  income  for  a  taxable  year  is 
reduced  under  the  current  year  earnings 
and  profits  limitation  of  section 
952(c)(1)(A)  and  paragraph  (e)  of  this 
section,  recapture  accounts  will  be 
established  and  subject  to 
recharacterization  in  any  subsequent 
taxable  year  to  the  extent  the  recapture 
accounts  were  not  previously 
recharacterized  or  distributed,  as 
provided  in  paragraphs  (f)  (2)  and  (3)  of 
this  section. 

(2)  Rules  of  recapture — (i)  Recapture 
account.  If  a  category  of  subpart  F 
income  described  in  section  952(a)  or, 
in  the  case  of  foreign  base  company 
income,  described  in  §  1.954- 
l(c)(l)(iii)(A)  [1]  or  [2]  is  reduced  under 
the  current  year  earnings  and  profits 
limitation  of  section  952(c)(1)(A)  and 
paragraph  (e)  of  this  section  for  a  taxable 
year,  the  amount  of  such  reduction  shall 
constitute  a  recapture  account. 

(ii)  Recapture.  Each  recapture  account 
of  the  controlled  foreign  corporation 
will  be  recharacterized,  on  a 
proportionate  basis,  as  subpart  F  income 
in  the  same  separate  category  (as 
defined  in  §  1.904-5(a)(l))  as  the 
recapture  account  to  the  extent  that 
current  year  earnings  and  profits  e.xceed 
subpart  F  income  in  a  taxable  year.  The 
United  States  shareholder  must  include 
his  pro  rata  share  (determined  under  the 
rules  of  §  l,951-l(e))  of  each 
recharacterized  amount  in  income  as 
subpart  F  income  in  such  separate 
category  for  the  taxable  year. 

(iii)  Reduction  of  recapture  account 
and  corresponding  earnings.  Each 
recapture  account,  and  post-1986 
undistributed  earnings  in  the  separate 
categon,-  containing  the  recapture 
account,  will  be  reduced  in  any  ta.xable 
year  by  the  amount  which  is 
recharacterized  under  paragraph 
(f)(2)(ii)  of  this  section.  In  addition,  each 
recapture  account,  and  post-1986 
undistributed  earnings  in  the  separate 
category  containing  the  recapture 
account,  will  be  reduced  in  the  amount 
of  any  distribution  out  of  that  account 
(as  determined  under  the  ordering  rules 
of  section  959(c)  and  paragraph  (n(3)(ii) 
of  this  section). 

(3)  Distribution  ordering  rules — (i) 
Coordination  of  recapture  and 
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distribution  rules.  If  a  controlled  foreign 
corporation  distributes  an  amount  out  of 
earnings  and  profits  described  in  section 
959(c)(3)  in  a  year  in  which  current  year 
earnings  and  profits  exceed  subpart  F 
income  and  there  is  an  amount  in  a 
recapture  account  for  such  year,  the 
recapture  rules  will  apply  first. 

(ii)  Distributions  reduce  recapture 
accounts  first.  Any  distribution  made  by 
a  controlled  foreign  corporation  out  of 
earnings  and  profits  described  in  section 
959(c)(3)  shall  be  treated  as  made  first 
on  a  proportionate  basis  out  of  the 
recapture  accounts  in  each  separate 
category  to  the  extent  thereof  (even  if 
the  amount  in  the  recapture  account 
exceeds  post-1986  undistributed 
earnings  in  the  separate  category 
containing  the  recapture  account).  Any 
remaining  distribution  shall  be  treated 
as  made  on  a  proportionate  basis  out  of 
the  remaining  earnings  and  profits  of 
the  controlled  foreign  corporation  in 
each  separate  category.  See  section 
904(d)(3)(D). 

(4)  Examples.  The  application  of 
paragraphs  (e)  and  (0  of  this  section 
may  be  illustrated  by  the  following 
examples: 

Example  1.  (i)  A,  a  U.S.  person,  is  the  sole 
shareholder  of  CFC,  a  controlled  foreign 
corporation  formed  on  January  1,  1998, 
whose  functional  currency  is  the  u.  In  1998, 
CFC  earns  lOOu  of  foreign  base  company 
sales  income  that  is  general  limitation 
income  described  in  section  904(d)(l)(I)  and 
incurs  a  (200u)  loss  attributable  to  activities 
that  would  have  produced  general  limitation 
income  that  is  not  subpart  F  income.  In  1996 
CFC  also  earns  lOOu  of  foreign  p>ersonal 
holding  company  income  that  is  passive 
income  described  in  section  904(d)(1)(A). 
and  lOOu  of  foreign  personal  holding 
company  income  that  is  dividend  income 
subject  to  a  separate  limitation  described  in 
section  904(d)(1)(E)  for  dividends  from  a 
noncontrolled  section  902  corporation.  CFC's 
subpart  F  income  for  1998.  300u,  exceeds 
CFC's  current  earnings  and  profits,  lOOu.  by 
200u.  Under  section  952(c)(1)(A)  and 
paragraph  (e)  of  this  section,  subpart  F 
income  is  limited  to  CFC's  current  earnings 
and  profits  of  lOOu,  all  of  which  is  included 
in  A's  gross  income  under  section 
951(a)(1)(A).  The  200u  of  CFC's  1998  subpart 
F  income  that  is  not  included  in  A's  income 
in  1998  by  reason  of  section  952(c)(1)(A)  is 
subject  to  recapture  under  section  952(c)(2) 
and  paragraph  (0  of  this  section. 

(ii)  For  purposes  of  determining  the 
amount  and  type  of  income  included  in  A's 
gross  income  and  the  amount  and  typ>e  of 
income  in  CFC's  recapture  account,  the  rules 
of  paragraphs  (e)  (1)  and  (2)  of  this  section 
apply.  Under  paragraph  (e)(l)(i)  of  this 
section,  the  amount  by  which  CFC's  subpart 
F  income  exceeds  its  earnings  and  profits  for 
1998,  200u,  first  reduces  from  lOOu  to  0 
CFC's  subpart  F  income  in  the  general 
limitation  category,  which  has  a  current  year 
deficit  of  (lOOu)  in  earnings  and  profits.  Next, 


under  paragraph  (e)(l)liii)  of  this  section,  the 
remaining  lOOu  by  which  CFC's  1998  subpart 
F  income  exceeds  earnings  and  profits  is 
applied  proportionately  to  reduce  CFC's 
subpart  F  income  in  the  separate  categories 
for  passive  income  (lOOu)  and  dividends 
from  the  noncontrolled  section  902 
corporation  (lOOu).  Thus.  A  includes  50u  of 
passive  limitation/foreign  personal  holding 
company  income  and  50u  of  dividends  from 
the  noncontrolled  section  902  corporation/ 
foreign  personal  holding  company  income  in 
gross  income  in  1998.  CFC  has  lOOu  in  its 
general  limitation/foreign  base  company 
sales  income  recapture  account  attributable 
to  the  lOOu  of  foreign  base  company  sales 
income  that  is  not  included  in  A's  income  by 
reason  of  the  earnings  and  profits  limitation 
of  section  952(c)(1)(A)  CFC  also  has  50u  in 
its  passive  limitation  recapture  account,  all  of 
which  is  attributable  to  foreign  jaersonal 
holding  company  income,  and  50u  in  its 
recapture  account  for  dividends  from  the 
noncontrolled  section  902  corporation,  all  of 
which  is  attributable  to  foreign  p>ersonal 
holding  company  income. 

(iii)  For  purposes  of  computing  post-1986 
undistributed  earnings,  the  rules  of  sections 
902  and  960.  including  the  rules  of  §  1.960- 
l(i).  apply.  Under  §  1.960-1(1).  the  general 
limitation  deficit  of  (lOOu)  is  allocated 
proportionately  to  reduce  passive  limitation 
earnings  of  lOOu  and  noncontrolled  section 
902  dividend  earnings  of  lOOu.  Thus,  passive 
limitation  earnings  are  reduced  by  50u  to  50u 
(lOOu  passive  limitation  eamings/200u  total 
earnings  in  positive  separate  categories  x 
(lOOu)  general  limitation  deficit=50u 
reduction),  and  the  noncontrolled  section 
902  corp>oration  earnings  are  reduced  by  50u 
to  50u  (lOOu  noncontrolled  section  902 
corporation  eamings/200u  total  earnings  in 
positive  separate  categories  x  (lOOu)  general 
limitation  deficit=50u  reduction).  All  of 
CFC's  post-1986  foreign  income  taxes  with 
resp)ect  to  passive  limitation  income  and 
dividends  from  the  noncontrolled  section 
902  corporation  are  deemed  paid  by  A  under 
section  960  with  respect  to  the  subpart  F 
inclusions  (50u  inclusion/50u  earnings  in 
-^ach  separate  category).  After  the  inclusion 
and  deemed-paid  taxes  are  computed,  at  the 
close  of  1998  CFC  has  a  (lOOu)  deficit  in 
general  limitation  earnings  (lOOu  subpart  F 
earnings  -t-  (200u)  nonsubpart  F  loss),  50u  of 
passive  limitation  earnings  (lOOu  of  eammgs 
attributable  to  foreign  p)ersonal  holding 
company  income  -  50u  inclusion)  with  a 
corresponding  passive  limitation/foreign 
personal  holding  company  income  recapture 
account  of  50u,  and  50u  of  earnings  subject 
to  a  separate  limitation  for  dividends  from 
the  noncontrolled  section  902  corporation 
(lOOu  earnings  -50u  inclusion)  with  a 
corresponding  noncontrolled  section  902 
corporation/foreign  personal  holding 
compjany  income  recapture  account  of  50u. 
Example  Z.  (i)  The  facts  are  the  same  as  in 
Example  1  with  the  addition  of  the  following 
facts  In  1999.  CFC  earns  lOOu  of  foreign  base 
company  sales  income  that  is  genera! 
limitation  income  and  lOOu  of  foreign 
p)ersonal  holding  company  income  that  is 
passive  limitation  income.  In  addition.  CFC 
incurs  (lOu)  of  expanses  that  are  allocable  to 
its  separate  limitation  for  dividends  from  the 


noncontrolled  section  902  corporation  Thus, 
CFC's  subpart  K  mcome  for  1999.  200u. 
e.xceeds  CFC's  current  eammgs  and  profits, 
190u.  by  lOu  Under  section  952(c;)(l)(A)  and 
paragraph  (e)  of  this  section,  subpart  F 
income  is  limited  to  CFC's  current  earnings 
and  profits  of  I90u,  ail  of  which  is  included 
)n  ,^'s  gross  income  under  section,— 
951(aHlHAl 

(ii)  For  purposes  of  determining  the 
amount  and  type  of  income  Included  in  .^  s 
gross  income  and  the  amount  and  type  of 
income  in  CFC  s  recapture  accounts,  the 
aiies  of  paragraphs  (e)  (1)  and  (2)  of  this 
section  apply  While  CFC's  general  limitation 
post-1986  undistributed  earnings  for  1999  are 
0  ((lOOu)  openmg  balance  +  lOOu  subpart  F 
income).  CFC's  general  limitation  subpart  F 
income  (lOOu)  '^oes  not  exceed  its  general 
limitation  currv.it  earnings  and  profits  (lOOu) 
for  1999,  Accordingly,  under  paragraph 
(e)(l)(iii)  of  this  section,  the  amount  bv 
which  CFC's  subpart  F  income  exceeds  its 
earnings  and  profits  for  1999.  lOu.  is  applied 
proportionately  to  reduce  CFC's  subpart  F 
income  in  the  s'  ,jarate  categories  for  general 
limitation  income.  lOOu.  and  passive  income, 
lOOu.  Thus.  A  includes  95u  of  general 
limitation  foreign  base  company  sales  income 
and  95u  of  passive  limitation  foreign 
personal  holding  company  income  in  gross 
income  in  1999   At  the  close  of  1999  CFC  has 
105u  in  its  general  limitation/foreign  base 
company  sales  iicome  recapture  account 
(lOOu  tx3m  1998  ♦  5u  from  1999).  55u  in  its 
passive  limitation/foreign  p>ersonai  holding 
company  income  recapture  account  (50u 
from  1998  +  5u  from  1999).  and  50u  in  its 
dividends  from    le  noncontrolled  section 
902  corporation/ foreign  personal  holding 
companv  income  recapture  account  (all  from 
1998) 

(ill)  For  purposes  of  computing  post-1986 
undistributed  earnings  in  each  separate 
category',  the  rules  of  sections  902  and  960. 
including  the  rules  of  §  l,960-l(i),  apply 
Thus,  post-1986  undistributed  earnings  (or 
an  accumulated  deficit)  in  each  separate 
categon,'  are  increased  (or  reduced)  bv 
current  earnings  and  profits  or  current 
deficits  in  each  separate  category  The 
accumulated  deficit  in  CFC's  general 
limitation  earnings  and  profits  (lOOu)  is 
reduced  to  0  by  the  addition  of  lOOu  of  1999 
earnings  and  profits  CFC's  passive  limitation 
earnings  of  50u  are  increased  by  lOOu  to 
150u.  and  CFC's  nnnrontrolled  section  902 
corporation  earnings  of  50u  are  decreased  bv 
(lOu)  to  40u.  After  »he  addition  of  current 
year  earnings  and  profits  and  deficits  lo  the 
separate  categor    s  there  are  no  deficits 
remaining  in  any  separate  category.  Thus,  the 
allocation  rules  of  §  1  960-l(i)(4)  do  not 
apply  in  1999.  Accordingly,  in  determining 
the  pwst-1986  foreign  income  taxes  deemed 
paid  by  A.  post-1986  undistributed  earnings 
in  each  separate  category  are  unaffected  by 
earnings  in  the  other  categories  Foreign  taxes 
deemed  paid  under  section  960  for  1999 
would  be  determined  as  follows  for  each 
separate  category:  with  respiect  to  the 
inclusion  of  95u  of  foreign  base  company 
sales  income  out  of  general  limitation 
earnings,  the  section  960  fraction  is  95u 
inclusion/0  total  earnings,  with  respect  to  the 
inclusion  of  95u  of  passive  limitation  income 
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the  section  960  fraction  is  95u  inclusion/ 
ISOu  passive  earnings.  Thus,  no  general 
limitation  taxes  would  be  associated  with  the 
inclusion  of  the  general  limitation  earnings 
because  there  are  no  accumulated  earnings  in 
the  general  limitation  category.  After  the 
deemed-paid  taxes  are  computed,  at  the  close 
of  1999  CFC  has  a  (95u)  deceit  in  general 
limitation  earnings  and  profits  ((lOOu) 
opening  balance  ■*■  lOOu  current  earnings 
-95u  inclusion).  55u  of  passive  limitation 
earnings  and  profits  (50u  opening  balance  -f 
lOOu  current  foreign  ptersonal  holding 
company  income  -  95u  inclusion),  and  40u 
of  earnings  and  profits  subject  to  the  separate 
limitation  for  dividends  from  the 
noncontroUed  section  902  corporation  (50u 
0{>ening  balance  ■»■  (lOu)  expense) 

ExampI*  3.  (i)  A,  a  U.S.  person,  is  the  sole 
shareholder  of  CFC,  a  controlled  foreign 
corporation  whose  functional  currency  is  the 
u.  At  the  beginning  of  1998,  CFC  has  p>ost- 
1986  undistributed  earnings  of  275u,  all  of 
which  are  general  limitation  earnings 
described  in  section  904(d](l)(I).  CFC  has  no 
previously-taxed  earnings  and  profits 
described  in  section  959(c)(1)  or  (c)(2).  In 
1998,  CFC  has  a  (200u)  loss  in  the  shipping 
category  described  in  section  904(d)(1)(D), 
lOOu  of  foreign  personal  holding  company 
income  that  is  passive  income  described  in 
section  904(d)(1)(A),  and  125u  of  general 
limitation  manufacturing  earnings  that  are 
not  subp>art  F  income.  CFC's  subpart  F 
income  for  1998,  lOOu,  exceeds  CFC's  current 
earnings  and  profits,  2Su,  by  75u.  Under 
section  952(c)(1)(A)  and  paragraph  (e)  of  this 
section,  subpart  F  income  is  limited  to  CFC's 
current  earnings  and  profits  of  25u,  all  of 
which  is  included  in  As  gross  income  under 
section  951(a)(1)(A).  The  75u  of  CFC's  1998 
subp>art  F  income  that  is  not  included  in  A's 
income  in  1998  by  reason  of  section 
952(c)(1)(A)  is  subject  to  recapture  under 
section  952(c)(2)  and  paragraph  (f)  of  this 
s(«ction. 

(ii)  For  purposes  of  determining  the 
amount  and  type  of  income  included  in  A's 
gross  income  and  the  amount  and  typ>e  of 
income  in  CFC's  recapture  account,  the  rules 
of  p>aragraphs  (e)  (1)  and  (2)  of  this  section 
apply.  Under  paragraph  (e)(1)  of  this  section, 
the  amount  of  CFC's  subp)art  F  income  in 
excess  of  earnings  and  profits  for  1998,  75u, 
reduces  the  lOOu  of  passive  limitation  foreign 
personal  holding  compjany  income.  Thus.  A 
includes  25u  of  passive  limitation  foreign 
piersonal  holding  compiany  income  in  gross 
income,  and  CFC  has  75u  in  its  passive 
Limitation/foreign  piersonal  holding  company 
income  recapture  account. 

(iii)  For  purpxwes  of  computing  p)ost-1986 
undistributed  earnings  in  each  separate 
category  the  rules  of  sections  902  and  960. 
including  the  rules  of  §  1.960-1(1),  apply. 
Under  §  1.960-1(1),  the  shipping  limitation 
deficit  of  (200u)  is  allocated  proportionately 
to  reduce  general  limitation  earnings  of  400u 
and  pMssive  limitation  earnings  of  lOOu. 
Thus,  general  limitation  earnings  are  reduced 
by  160u  to  240u  (400u  general  limitation 
eamings/SOOu  total  earnings  in  p>ositive 
separate  categories  x  (200u)  shipping 
deficit=160u  reduction),  and  p>assive 
limitation  earnings  are  reduced  by  40u  to  60u 
(lOOu  pMssive  eamings/500u  total  earnings  in 


positive  separate  categories  x  (200u)  shipping 
deficit=40u  reduction).  Five-twelfths  of 
CFC's  post-1986  foreign  income  taxes  with 
respect  to  pmssive  limitation  earnings  are 
deemed  paid  by  A  under  section  960  with 
respect  to  the  subpart  F  inclusion  (25u 
inclusion/60u  passive  earnings).  After  the 
inclusion  and  deemed-p)aid  taxes  are 
computed,  at  the  close  of  1998  CFC  has  400u 
of  general  limitation  earnings  (275u  op>ening 
balance  •••  125u  current  earnings),  75u  of 
passive  limitation  earnings  (lOOu  of  foreign 
personal  holding  company  income  -  25u 
inclusion),  and  a  (200u)  deficit  in  shipping 
limitation  earnings. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  3  with  the  addition  of  the  following 
facts.  In  1999,  CFC  earns  50u  of  general 
limitation  earnings  that  are  not  subpart  F 
income  and  75u  of  passive  limitation  income 
that  is  foreign  personal  holding  company 
income.  Thus,  CFC  has  125u  of  current 
earnings  and  profits.  CFC  distributes  200u  to 
A.  Under  paragraph  (f)(3)(i)  of  this  section, 
the  recapture  rules  are  applied  first.  Thus, 
the  amount  by  which  1999  current  earnings 
and  profits  exceed  subp>art  F  income,  50u,  is 
recharacterized  as  pmssive  limitation  foreign 
personal  holding  company  income.  CFC's 
total  subpart  F  income  for  1999  is  125u  of 
passive  limitation  foreign  p>ersonal  holding 
company  income  (75u  current  earnings  plus 
50u  recapture  account),  and  the  passive 
limitation/foreign  personal  holding  comp>any 
income  recapture  account  is  reduced  from 
75u  to  25u. 

(ii)  CFC  has  150u  of  previously-taxed 
earnings  and  profits  described  in  section 
959(c)(2)  (25u  attributable  to  1998  and  125u 
attributable  to  1999),  all  of  which  is  passive 
limitation  earnings  and  profits.  Under  section 
959(c),  150u  of  the  200u  distribution  is 
deemed  to  be  made  from  earnings  and  profits 
described  in  section  959(c)(2).  The  remaining 
50u  is  deemed  to  be  made  from  earnings  and 
profits  described  in  section  959(c)(3).  Under 
paragraph  (f)(3)(ii)  of  this  section,  the 
dividend  distribution  is  deemed  to  be  made 
first  out  of  the  passive  limitation  recapture 
account  to  the  extent  thereof  (25u).  Under 
paragraph  (f)(2)(iii)  of  this  section,  the 
passive  limitation  recapture  account  is 
reduced  from  25u  to  0.  The  remaining 
distribution  of  25u  is  treated  as  made  out  of 
CFC's  general  limitation  earnings  and  profits. 

(iii)  For  purpxwes  of  computing  p>ost-1986 
undistributed  earnings,  the  rules  of  section 
902  and  960.  including  the  rules  of  §  1.960- 
l(i).  apply  Thus,  the  shipping  limitation 
accumulated  deficit  of  (200u)  reduces  general 
limitation  earnings  and  profits  of  450u  and 
passive  limitation  earnings  and  profits  of 
150u  on  a  proportionate  basis.  Thus.  100% 
of  CFC's  pK>sf-1986  foreign  income  taxes  with 
respect  to  passive  limitation  earnings  are 
deemed  paid  by  A  under  section  960  with 
respect  to  the  1999  subpart  F  inclusion  of 
125u  (lOOu  inclusion  (numerator  limited  to 
denominator)/ lOOu  passive  earnings).  No 
p)ost-1986  foreign  income  taxes  remain  to  be 
deemed  paid  under  section  902  in 
connection  with  the  25u  distribution  from 
the  passive  limitation/foreign  piersonal 
holding  company  income  recapture  account. 
One-twelfth  of  CFC's  post-1986  foreign 
income  taxes  with  respect  to  general 


limitation  earnings  are  deemed  paid  by  A 
under  section  902  with  respect  to  the 
distribution  of  25u  general  limitation 
earnings  and  profits  described  in  section 
959(c)(3)  (25u  inclusion/300u  general 
limitation  earnings).  After  the  deemed-paid 
taxes  are  computed,  at  the  close  of  1999  CFC 
has  425u  of  general  limitation  earnings  and 
profits  (400u  opening  balance  ■*■  50u  current 
earnings — 25u  distribution),  0  of  passive 
limitation  earnings  (7Su  recapture  account  -f 
75u  current  foreign  personal  holding 
company  income — 125u  inclusion — 25u 
distribution),  and  a  (200u)  deficit  in  shipping 
limitation  earnings. 

(5)  Effective  date.  Paragraph  (e)  of  this 
section  and  this  paragraph  (f)  apply  to 
taxable  years  of  a  controlled  foreign 
corporation  beginning  after  March  3, 
1997. 

Par.  3.  Li  §  1.952-2,  paragraph  (c)(1) 
is  revised  to  read  as  follows: 

§  1 .952-2    Detennination  of  gross  Income 
and  taxable  income  of  a  foreign 
corporation. 

•  •        *        •        • 

(c)  Special  rules  for  purposes  of  this 
section — (1)  Nonapplication  of  certain 
provisions.  Except  where  otherwise 
distinctly  expressed,  the  provisions  of 
subchapters  F,  G,  H.  L.  M,  N.  S.  and  T 
of  chapter  1  of  the  hitemal  Revenue 
Code  shall  not  apply  and,  for  taxable 
years  of  a  controlled  foreign  corporation 
beginning  after  March  3, 1997,  the 
provisions  of  section  103  of  the  Internal 
Revenue  Code  shall  not  apply. 

•  *        •        •        • 

Par.  4.  In  §  1.954-1,  the  Example  in 
paragraph  (d)(4)(iii)  is  revised  to  read  as 
follows: 

§  1 .954-1    Foreign  base  company  income. 

•  •        *        •        • 

(d)*  *  • 
(4)  *  *  * 
(iii)*  *  • 

Example.  During  its  1995  taxable  year. 
CFC.  a  controlled  foreign  corpxiration.  earns 
royalty  income,  net  of  taxes,  of  $100  that  is 
foreign  personal  holding  company  income. 
CFC  has  no  expanses  associated  with  this 
royalty  income.  CFC  pays  $50  of  foreign 
income  taxes  with  respect  to  the  royalty 
income.  For  1995.  CFC  has  current  earnings 
and  profits  of  $50.  CFC's  subpart  F  income, 
as  determined  prior  to  the  application  of  this 
paragraph  (d),  exceeds  its  current  earnings 
and  profits.  Thus,  under  paragraph  (d)(4)(ii) 
of  this  section,  the  amount  of  CFC's  only  net 
item  of  income,  the  royalty  income,  will  be 
limited  to  $50.  The  remaining  $50  will  be 
subject  to  recharacterization  in  a  subsequent 
taxable  year  under  section  952(c)(2).  Because 
the  amount  of  foreign  income  taxes  paid  with 
resp>ect  to  this  net  item  of  income  is  $50.  the 
effective  rate  of  tax  on  the  item,  for  purposes 
of  this  paragraph  (d).  is  50  parcent  ($50  of 
taxes/$50  net  item  +  $50  of  taxes). 
Accordingly,  an  election  under  paragraph 
(d)(5)  of  this  section  may  be  made  to  exclude 
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the  item  of  income  from  the  computation  of 

subpart  F  income. 

*         *         •         •         • 

Par.  5.  In  §  1.954-2.  paragraphs  (b)(3). 
(g)(2)(ii)(B)(i)(;0  and  (g)(2)(ii)(B)(2)  are 
revised  to  read  as  follows: 

§  1.954-2    Foreign  personal  holding 
company  Income. 

***** 

(b)  •   •   * 

(3)  Treatment  of  tax  exempt  interest. 
For  taxable  years  of  a  controlled  foreign 
corporation  beginning  after  March  3. 
1997,  foreign  personal  holding  company 
income  includes  all  interest  income, 
including  interest  that  is  described  in 
section  103  (see  §  1.952-2(c)(l)). 

***** 

(g)*   *   • 
(2).    *    . 

(ii)»    •    • 

(B)  *    *    • 
(J).    *    . 

(i)  Arises  from  a  transaction  (other 
than  a  hedging  transaction)  entered  into, 
or  property  used  or  held  for  use.  in  the 
normal  course  of  the  controlled  foreign 
corporation's  trade  or  business,  other 
than  the  trade  or  business  of  trading 
foreign  currency; 
***** 

[2]  The  foreign  currency  gain  or  loss 
arises  from  a  bona  fide  hedging 
transaction,  as  defined  in  paragraph 
(a)(4)(ii)  of  this  section,  with  respect  to 
a  transaction  or  property  that  satisfies 
the  requirements  of  paragraphs 
(g)(2)(ii)(B)(l)  [i]  through  [Hi)  of  this 
section,  provided  that  any  gain  or  loss 
arising  from  such  transaction  or 
property  that  is  attributable  to  changes 
in  exchange  rates  is  clearly 
determinable  from  the  records  of  the 
CFC  as  being  derived  from  such 
transaction  or  property.  For  purposes  of 
this  paragraph  (g)(2)(ii)(B)(2).  a  hedging 
transaction  will  satisfy  the  aggregate 
hedging  rules  of  §  1.1221-2(c)(7)  only  if 
all  (or  all  but  a  de  minimis  amount)  of 
the  aggregate  risk  being  hedged  arises  in 
connection  with  transactions  or 
property  that  satisfy  the  requirements  of 
paragraphs  (g)(2)(ii)(B)(J)  (i)  through  [Hi) 
of  this  section,  provided  that  any  gain 
or  loss  arising  from  such  transactions  or 
property  that  is  attributable  to  changes 
in  exchange  rates  is  clearly 
determinable  from  the  records  of  the 
CFC  as  being  derived  from  such 
transactions  or  property. 
*        ♦        »        *        » 

Par.  6.  Section  1.957-1  is  amended 
by: 

1.  Removing  the  last  sentence  of 
paragraph  (c)  Example  8  and  adding  two 
sentences  in  its  place. 

2.  Revising  the  last  sentence  of 
paragraph  (c)  Example  9. 


The  addition  and  revision  read  as 
follows: 

§  1 .957-1    Definition  of  controlled  foreign 
corporation. 

•        »        »        *        » 

(c)  *   *   * 

Example  8.  *    *   '  ]\'  was  a  controlled 
foreign  corporation  on  the  following  day 
because  over  50  percent  of  the  total  value  in 
the  corporation  was  held  by  a  person  thai 
was  a  United  States  shareholder  under 
section  951(b).  See  §  l,951-l(f). 

Example  9.  *    *   *  JV  became  a  controlled 
foreign  corporation  on  the  following  day 
because  over  50  percent  of  the  total  value  in 
the  corporation  was  held  by  a  person  that 
was  a  IJnited  States  shareholder  under 
section  951(b). 


Par.  7.  In  §  1.960-1.  paragraph  (i) 
added  to  read  as  follows: 


IS 


§  1 .960-1    Foreign  tax  credit  witfi  respect 
to  taxes  paid  on  earnings  and  profits  of 
controlled  foreign  corporations. 

***** 

(i)  Computation  of  deemed-paid  taxes 
in  post- 1986  taxable  years — (1)  General 
rule.  If  a  domestic  corporation  is  eligible 
to  compute  deemed-paid  taxes  under 
section  960(a)(1)  with  respect  to  an 
amount  included  in  gross  income  under 
section  951(a),  then,  such  domestic 
corporation  shall  be  deemed  to  have 
paid  a  portion  of  the  foreign 
corporation's  post-1986  foreign  income 
taxes  determined  under  section  902  and 
the  regulations  imder  that  section  in  the 
same  manner  as  if  the  amount  so 
included  were  a  dividend  paid  bv  such 
foreign  corporation  (determined  bv 
applying  section  902(c)  in  accordance 
with' section  904(d)(3)(B)). 

(2)  Ordering  rule  for  computing 
deemed-paid  taxes  under  sections  902 
and  960.  If  a  domestic  corporation 
computes  deemed-paid  taxes  under  both 
sections  902  and  960  in  the  same 
taxable  year,  section  960  shall  be 
apphed  first.  After  the  deemed-paid 
taxes  are  computed  imder  section  960 
with  respect  to  a  deemed  income 
inclusion,  post-1986  undistributed 
earnings  £md  post-1986  foreign  income 
taxes  in  each  separate  category'  shall  be 
reduced  by  the  appropriate  amounts 
before  deemed-paid  taxes  are  computed 
under  section  902  with  respect  to  a 
dividend  distribution. 

(3)  Computation  of  post- 1986 
undistributed  earnings.  Post- 1986 
undistributed  earnings  (or  an 
accumulated  deficit  in  post-1986 
undistributed  earnings)  are  computed 
under  section  902  and  the  regulations 
under  that  section. 

(4)  Allocation  of  accumulated  deficits. 
For  purposes  of  computing  post-1986 
undistributed  earnings  under  sections 


902  and  960.  a  post-1986  accumulated 
deficit  in  a  separate  category-  shall  be 
allocated  proportionately  to  reduce 
post-1986  undistributed  earnings  in  the 
other  separate  categories.  However,  a 
deficit  in  any  separate  category  shall  not 
permanently  reduce  earnings  in  other 
separate  categories,  but  after  the 
deemed-paid  taxes  are  computed  the 
separate  limitation  deficit  shall  be 
carried  forward  in  the  same  separate 
category-  in  which  it  was  incurred  in 
addition,  because  deemed-paid  taxes 
may  not  exceed  taxes  paid  or  accrued  by 
the  controlled  foreign  corporation,  in 
computing  deemed-paid  taxes  with 
respect  to  an  inclusion  out  of  a  separate 
categor\-  that  exceeds  post- 1986 
undistributed  earnings  in  that  separate 
category,  the  numerator  of  the  deemed- 
paid  credit  fraction  (deemed  inclusion 
from  the  separate  category)  may  not 
exceed  the  denominator  (post-i986 
undistributed  earnings  in  the  separate 
category ), 

[5]  Examples.  The  apphcation  of  this 
paragraph  (i)  may  be  illustrated  by  the 
following  examples  See  §  1.952-1  (f)(4) 
for  additional  illustrations  of  these 
rules. 

Example  1.  (i)  .\.  a  US  person,  is  the  sole 

shareholder  of  CFC,  a  controlled  foreign 
corporation  formed  on  lanuary  1    1998. 
whose  functional  currency  is  the  u   In  1998 
CFC  earns  lOOu  of  general  limitation  income 
described  in  section  904(d)(l)(l)  that  is  not 
subpart  F  income  and  lOOu  of  foreign 
personal  holding  company  income  that  is 
passive  income  descnbed  in  section 
904(d)(1)(A)  In  1998  CFC  also  incurs  a  (SOu) 
loss  in  the  shipping  category  described  in 
section  904(d)(1)(D)  CFC's  subpart  F  income 
for  1998.  lOOu.  does  not  exceed  CFCs 
current  earnings  and  profits  of  150u 
Accordingly,  all  lOOu  of  CFC's  subpart  F 
income  is  included  in  .A's  gross  income 
under  section  951(a)(1)(A),  Under  section 
904(d)(3)(B)  of  the  Internal  Revenue  Code 
and  paragraph  (i)(l)  of  this  section,  A 
includes  lOOu  of  passive  limitation  income 
in  gross  income  for  1998 

(ill  For  purposes  of  computing  p>ost-1986 
undistributed  earnings  under  sections  902. 
904(d)  and  960  with  respect  to  the  subpart  F 
inclusion,  the  shipping  limitation  deficit  of 
(SOu)  IS  allocated  propwrtionately  to  reduce 
general  limitation  earnings  of  lOOu  and 
passive  limitation  earnings  of  lOOu  Thus. 
general  limitation  earnings  are  reduced  bv 
25u  to  75u  (lOOu  general  limitation  earnings/ 
200u  total  earnings  in  positive  separate 
categories  x  (SOu)  shipping  deficit  =  2Su 
reduction),  and  passive  limitation  earnings 
are  reduced  by  25u  to  7Su  (lOOu  passive 
eamings/200u  total  earnings  in  pwsitive 
separate  categories  x  (SOu)  shipping  deficit  = 
25u  reduction)  All  of  CFCs  post-1986 
foreign  income  taxes  with  respect  to  passive 
limitation  earnings  are  deemed  paid  by  A 
under  section  960  with  respect  to  the  lOOu 
subpart  F  inclusion  of  passive  income  (TSu 
inclusion  (numerator  limited  to  denominator 
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under  paragraph  (i)(4)  of  this  section)/75u 
passive  earnings).  After  the  inclusion  and 
deemed-paid  taxes  are  computed,  at  the  close 
of  1998  CFC  has  lOOu  of  general  limitation 
earnings.  0  of  passive  limitation  earnings 
(lOOu  of  foreign  personal  holding  company 
income  —  lOOu  inclusion),  and  a  (50uj 
deficit  in  shipping  limitation  earnings. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1  with  the  addition  of  the  following 
facts.  In  1999,  CFC  distributes  150u  to  .\ 
CFC  has  lOOu  of  previously-taxed  earnings 
and  profits  described  in  section  959(c)(2) 
attributable  to  1998,  all  of  which  is  passive 
limitation  earnings  and  profits.  Under  section 
959(c),  lOOu  of  the  150u  distribution  is 
deemed  to  be  made  from  earnings  and  profits 
described  in  section  959(c)(2).  The  remaming 
50u  is  deemed  to  be  made  from  earnings  and 
profits  described  in  section  959(c)(3).  The 
entire  dividend  distribution  of  50u  is  treated 
as  made  out  of  CFC's  general  limitation 
earnings  and  profits.  See  section  904(d)(3)(D). 

(ii)  For  purposes  of  computing  f)ost-1986 
undistributed  earnings  under  section  902 
with  respect  to  the  1999  dividend  of  50u,  the 
shipping  limitation  accumulated  deficit  of 
(50u)  reduces  general  limitation  earnings  and 
profits  of  lOOu  to  50u.  Thus,  100%  of  CFC's 
post-1986  foreign  income  taxes  with  respect 
to  general  limitation  earnings  are  deemed 
paid  by  A  under  section  902  with  respect  to 
the  1999  dividend  of  50u  (50u  dividend/50u 
general  limitation  earnings)  After  the 
deemed-paid  taxes  are  computed,  at  the  close 
of  1999  CFC  has  50u  of  general  limitation 
earnings  (lOOu  opening  balance — 50u 
distribution),  0  of  passive  limitation  earnings, 
and  a  (50uj  deficit  in  shipping  limitation 
earnings. 

(6)  Effective  date.  This  paragraph  (i) 
applies  to  taxable  years  of  a  controlled 
foreign  corporation  beginning  after 
March  3,  1997. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  flevenue. 

Approved  December  11,  1996. 
Donald  C.  Lubick. 
Assistant  Secretary  of  the  Treasury. 
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Electronic  Filing  of  Form  W-4 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  Form  \V-4, 
Employee's  Withholding  Allowance 
Certificate.  The  final  regulations 
authorize  employers  to  estabUsh 
electronic  systems  for  use  by  employees 
in  fiUng  their  Forms  VV— i.  The 
regulations  provide  employers  and 


employees  with  guidance  necessary  to 
comply  with  the  law.  The  regulations 
affect  employers  that  establish 
electronic  systems  and  their  employees. 
EFFECTIVE  DATE:  These  final  regulations 
are  effective  January  2,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kann  Loverud,  (202)  622-«060  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1435.  Responses 
to  this  collection  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  annual  burden  per 
respondent  is  20  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington.  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  April  15.  1994.  a  notice  of 
proposed  rulemaking  [EE— 45-93] 
containing  proposed  regulations  relating 
to  Form  W-4,  Employee's  Withholding 
Allowance  Certificate,  was  published  in 
the  Federal  Register  (59  FR  18057). 

On  December  21.  1994,  temporary 
regulations  (TD  8577)  clarifying  the 
existing  proposed  regulations  were 
published  in  the  Federal  Register  (59 
FR  65712),  A  notice  of  proposed 
rulemaking  (EE-45-93)  cross- 
referencing  the  temporarv  regulations 
was  published  in  the  Federal  Register 
for  the  same  day  (59  FR  65740). 

Written  comments  responding  to 
these  notices  were  received.  Public 
hearings  were  requested  and  were  held 
on  July  15,  1994,  and  November  7,  1995, 


After  consideration  of  all  the 
comments,  the  proposed  regulations 
under  section  3402(f)  are  adopted  as 
revised  by  this  Treasury  decision.  The 
comments  and  revisions  are  discussed 
below. 

Explanation  of  Revisions  and  Summary 
of  Comments 

1.  Relationship  between  paper  and 
electronic  Forms  W~4 

A  withholding  exemption  certificate 
(Form  W— 4)  may  be  in  either  paper  or 
electronic  form.  Therefore,  an  employee 
will  furnish  a  Form  W— 4  to  the 
employer  either  on  paper  or 
electronically.  To  clarify  that  an 
electronic  Form  W-4  has  the  same 
status  as  a  paper  Form  W— 4,  the  final 
regulations  make  minor  revisions  to 
§  31.3402(f)(5}-l.  Form  and  contents  of 
withholding  exemption  certificates. 
Fiulher,  the  final  regulations  appear  as 
§  31.3402(f)(5)-l(c),  rather  than  in  a 
separate  regulations  section  Hmited  to 
electronic  forms. 

2.  Electronic  filing  by  all  employees. 

The  existing  proposed  and  temporary 
regulations  require  employers  that 
establish  electronic  systems  to  provide 
employees  with  the  option  of  filing 
paper  or  electronic  Forms  W-4.  Several 
commentators  requested  that  employers 
be  allowed  to  adopt  systems  under 
which  all  employees  file  Forms  W-4 
electronically.  These  commentators 
stated  that  a  system  under  which  all 
employees  file  electronically  would 
reduce  employer  burden  in  terms  of 
costs  and  time  (for  example,  eliminate 
maintenance  of  duplicative  paper  and 
electronic  systems).  Similarly,  it  would 
reduce  employee  burden  in  terms  of 
time  and  choosing  a  filing  option. 

The  IRS  and  Treasury  want  to  assist 
in  reducing  burdens  on  both  employers 
and  employees  and  to  make  it  as  easy 
as  possible  for  employers  to  adopt  less 
burdensome  systems.  The  final 
regulations  permit  an  employer  to  adopt 
a  system  under  which  all  employees  file 
Forms  W-4  electronically.  The  IRS  and 
Treasury  expect,  however,  that  an 
employer  will  make  a  paper  option 
reasonably  available  upon  request  to 
any  employee  who  has  a  serious 
objection  to  using  the  electronic  system 
or  whose  access  to,  or  ability  to  use.  the 
system  may  be  limited  (for  example,  as 
a  result  of  a  disability).  The  paper 
option  would  be  satisfied,  for  example, 
if  the  employer  informs  employees  how 
they  can  obtain  a  paper  Form  W-4  and 
where  they  should  submit  the 
completed  paper  Form  W-4.  The  IRS 
and  Treasury  also  expect  that  employers 
will  comply  with  all  applicable  law 
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governing  the  workplace  and  terms  and 
conditions  of  employment,  such  as  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12112(a)).  Compliance  with  these 
regulations  does  not  guarantee  that  a 
system  for  filing  Forms  W-4 
electronically  is  in  compUance  with 
those  applicable  laws. 

3.  Electronic  Forms  W-4 

Several  commentators  recommended 
that  electronic  systems  be  allowed  for 
all  Forms  W-4  without  exception.  The 
prior  proposed  and  temporary 
regulations  specifically  exclude  (1) 
Forms  W-4  required  upon 
commencement  of  employment  (initial 
Form  W-4),  and  (2)  Forms  W-4  required 
to  be  furnished  to  the  IRS  by  employers 
because  more  than  10  withholding 
exemptions  are  claimed  or,  if  the 
employee  is  expected  to  earn  more  than 
$200  per  week,  exemption  fi-om 
withholding  is  claimed. 

Initial  Form  W-4.  Section 
3402(f)(2)(A)  of  the  Internal  Revenue 
Code  (Code)  requires  a  new  employee  to 
furnish  tJie  employer  with  a  signed 
withholding  exemption  certificate. 
Section  6061  requires  all  Forms  W-4  to 
be  signed.  See  discxission  below  under 
"5.  Signature  Under  Penalties  of 
Pe/7U7y"and  §301.6061-l(b),  which 
states  that  the  Secretary  may  prescribe 
in  forms,  instructions,  or  other 
appropriate  guidance  the  method  of 
signing  any  return,  statement,  or  other 
document  required  to  be  made  under 
any  provision  of  the  internal  revenue 
laws  or  regulations.  The  final 
regulations  permit  electronic  systems  to 
include  Forms  W— 4  required  upon 
commencement  of  employment. 

Forms  W-4  claiming  more  than  10 
exemptions  or  exemption  from 
withholding.  Section  31.3402(f)(2)-l(g) 
requires  employers  to  submit  to  the  IRS 
copies  of  certain  Forms  W-4  furnished 
to  them  by  their  employees.  The  Forms 
W-4  required  to  be  submitted  are  those 
on  which  the  employee  claims  either  (1) 
more  than  10  withholding  exemptions, 
or  (2)  exemption  fit)m  withholding  (and 
the  employee  is  expected  to  earn  more 
than  $200  per  week). 

Under  §  31.3402(f)(2)-l(g)(5),  if  the 
IRS  determines  that  a  Form  W-4,  a  copy 
of  which  was  submitted  to  the  IRS,  is 
defective,  the  IRS  will  notify  in  writing 
both  the  employer  and  the  employee. 
(The  notice  is  referred  to  as  a  "lock-in 
letter.")  A  Form  W-4  is  defective  if  (1) 
the  IRS  determines  that  the  Form  W-4 
contains  a  materially  incorrect 
statement,  or  (2)  following 
communication  with  the  employee,  the 
IRS  lacks  sufficient  information  to 
determine  whether  the  certificate  is 
correct.  The  lock-in  letter  issued  by  the 


IRS  advises  the  employer  that  the 
employee  either  is  not  entitled  to  claim 
exemption  from  withholding  or  is  not 
entitled  to  claim  more  withholding 
exemptions  than  the  number  specified 
by  the  IRS  in  the  notice,  or  both.  If  the 
employee  subsequently  files  a  new 
Form  W-4,  the  employer  may  withhold 
on  the  basis  of  that  new  Form  W-4  only 
if  the  new  Form  W-4  is  consistent  with 
the  lock-in  letter.  The  employer  must 
continue  to  withhold  on  the  basis  of  that 
advice  until  the  IRS  revokes  in  writing 
its  lock-in  letter. 

The  final  regulations  permit 
electronic  systems  to  include  Forms  W- 
4  on  which  employees  claim  more  than 
10  withholding  exemptions  or 
exemption  from  withholding.  However, 
the  IRS  and  Treasury  expect  that 
electronic  systems,  alone  or  in 
conjimction  with  the  rest  of  an 
employer's  payroll  system,  will  ensure 
compliance  with  the  advice  contained 
in  a  lock-in  letter.  For  instance,  an 
electronic  system  can  ensiu^ 
compliance  with  a  lock-in  letter  by 
prohibiting  an  employee  for  whom  a 
lock-in  letter  was  issued  from  filing  any 
electronic  Form  W-4  or  prohibiting  the 
employee  irom  claiming  more 
withholding  exemptions  than  the 
number  specified  in  the  IRS  notice. 
Additionally,  an  employer  may  choose 
to  require  any  employee  to  file  a  paper 
Form  W-4  if  the  employee  wishes  to 
claim  more  than  10  withholding 
exemptions  or  exemption  from 
withholding. 

4.  Submission  of  Certain  Forms  W-4  to 
IRS 

Section  31.3402(f)(2)-l(g)  requires 
employers  to  submit  to  the  IRS  copies 
of  Forms  W-4  on  which  the  employee 
claims  either  more  than  10  withholding 
exemptions  or  exemption  from 
withholding  (and  the  employee  is 
expected  to  earn  more  than  $200  per 
week).  Generally,  the  copies  are  sent 
quarterly  to  the  IRS  along  with  the 
employer's  Form  941,  Employer's 
Quarterly  Federal  Tax  Return.  Copies 
can  also  be  submitted  earlier  and  more 
often  to  the  employer's  IRS  service 
center. 

Employers  that  establish  electronic 
systems  will  satisfy  the  requirement  of 
§31.3402(n(2)-l(g)  if  they  fiunish  the 
Form  W— 4  information  on  magnetic 
media.  Before  using  magnetic  media, 
employers  must  submit  Form  4419, 
Application  for  Filing  Information 
Returns  Magnetically/Electronically,  to 
request  authorization.  Rev.  Proc.  92-80 
(1992-2  C.B.  465)  contains 
specifications  for  filing  Forms  W-4  on 
magnetic  tape  and  on  5V«-  and  SVz-inch 
magnetic  diskettes.  Electronic 


transmission  of  Form  W-4  information 
to  the  IRS  is  not  yet  available. 

5.  Signature  Under  Penalties  of  Perjury 

Section  6061  of  the  Code  requires  that 
any  return,  statement,  or  other 
document  required  to  be  made  under 
any  provision  of  the  Code  or  regulations 
be  signed.  Section  6065  requires  that 
any  such  dociunent  contain  or  be 
verified  by  a  written  declaration  that  it 
is  made  under  the  penalties  of  perjury. 
These  requirements  apply  to  all  Forms 
W-4,  including  those  filed 
electronically,  and  are  reflected  in 
§31.3402(0(5)-l(c)(iii)  of  the  final 
regulations. 

Although  sections  6061  and  6065 
apply  to  all  Forms  W-4,  the  IRS  and 
Treasury  are  concerned  that  some 
electronic  systems  established  under  the 
temporary  regulations  may  not  include 
a  signature  under  penalties  of  perjury. 
The  final  regulations,  therefore,  include 
guidance  on  the  perjury  statement  and 
the  electronic  signature. 

For  certain  Forms  W-4,  the  final 
regulations  treat  the  signature-under- 
p>enaltie8-of-perjury-statement 
requirement  as  satisfied  until  January  1 , 
1999.  Tliis  special  rule  appUes  only  if 
the  system  precludes  the  electronic 
filing  of  Forms  W— 4  required  upon 
commencement  of  employment  and 
Forms  W— 4  claiming  more  than  10 
withholding  exemptions  or  exemption 
bom  withholding.  Moreover,  the  special 
rule  applies  only  to  Forms  W-4  filed 
electronically  before  the  earlier  of  (1) 
January  1 ,  1999,  or  (2)  the  first  date  on 
which  the  employer's  electronic  system 
permits  the  filing  of  Forms  W-4 
required  upon  commencement  of 
employment  or  Forms  W-4  claiming 
more  than  10  withholding  exemptions 
or  exemption  from  withholding. 

The  IRS  and  Treasury  will  consider 
written  comments  pertaining  to  the 
provisions  relating  to  signatures  under 
penalties  of  perjury.  Submissions 
should  be  sent  to:  CC:DOM<X)RP:R  (TD 
8706),  room  5228,  Internal  Revenue 
Service,  POB  7604,  Ben  Franklin 
Station.  Washington.  DC  20044. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs. ustreas.gov/prod/ 
tax^regs/comments.html.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to; 
CC:DOM:CORP:R  (TD  8706),  Courier's 
Desk,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW,  Washington, 
DC. 
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6.  Employer  Retention  of  Forms  W-4 
and  Predecessor  and  Successor 
Employers 

One  commentator  requested  guidance 
concerning  the  period  for  which  paper 
Forms  VV— 4  are  required  to  be  retained 
under  §  31.6001-l(e)  after  the  employer 
establishes  an  electronic  system  and  in 
predecessor-employer/successor- 
employer  situations.  Electronic  Forms 
W-4  have  the  same  status  as  paper 
Forms  W— 4.  Therefore,  guidance  that 
applies  to  paper  Forms  W-4  also  applies 
to  electronic  Forms  W-4.  For  further 
information,  see  Rev.  Proc.  91-59 
(1991-2  C.B.  841)  (information 
regarding  the  retention  of  records  using 
a  variety  of  automatic  data  processing 
systems);  and  section  5  of  Rev.  Proc.  96- 
60  (1996-53  I.R.B.)  (predecessor/ 
successor  situations). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatorv'  action  as  defined  in  EO 
12866.  Therefore,  a  reguiatorv' 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and,  because  the  notice  of 
proposed  rulemaking  preceding  the 
regulations  was  issued  prior  to  March 
29.  1996.  the  Regulatory  Fle.xibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the  Code, 
the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Karin  Loverud.  Office  of 
the  Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties.  Pensions.  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  Security. 
Unemployment  compensation. 

26  CFP  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  31  and  602 
are  amended  as  follows: 


PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  is  amended  by  adding  an 
entry  for  section  31.3402(f)(5)-l  to  read 
as  follows: 

Authority:  26  U.S.C  7805  *  *  *  Section 
31.3402(f)(5}-l  also  issued  under  26  U.S.C. 
3402  (i)  and  (m).  *  *  * 

Par.  2.  Section  31.3402(f)(5)-l  is 
amended  as  follows: 

1.  Headings  are  added  to  paragraphs  (a) 
and(b). 

2.  The  fourth  sentence  of  paragraph  (a) 
is  revised. 

3.  Paragraph  (c)  is  added. 

4.  The  authority  citation  which  follows 
the  end  of  the  section  is  removed. 
The  revisions  and  additions  read  as 

follows: 

§  31 .3402(f)(5)-1     Form  and  contents  of 
withholding  exemption  certificates. 

(aj  Form  W-4.  '  *  *  Blank  copies  of 
paper  Forms  W— 4  will  be  supplied  to 
employers  upon  request  to  the  Internal 
Revenue  Service.  *  *  * 

(b)  Invalid  Form  W^.  *  *  * 

(c)  Electronic  Form  W-4 — (1)  In 
genera'.  An  employer  may  establish  a 
system  for  its  employees  to  file 
withholding  exemption  certificates 
electronically. 

(2)  Requirements — (i)  In  general.  The 
electronic  system  must  ensure  that  the 
information  received  is  the  information 
sent,  and  must  document  all  occasions 
of  employee  access  that  result  in  the 
filing  of  a  Form  W-4.  In  addition,  the 
design  and  operation  of  the  electronic 
system,  including  access  procedures, 
must  make  it  reasonably  certain  that  the 
person  accessing  the  system  and  filing 
the  Form  W-4  is  the  employee 
identified  in  the  form. 

(ii)  Same  information  as  paper  Form 
W-4.  The  electronic  filing  must  provide 
the  employer  with  exactly  the  same 
information  as  the  paper  Form  VV-4. 

(iii)  Jurat  and  signature  requirements. 
The  electronic  filing  must  be  signed  by 
the  employee  under  penahies  of  perjur) . 

(A)  Jurat.  The  jurat  (per)ury  statement) 
must  contain  the  language  that  appears 
on  the  paper  Form  W^  The  electronic 
program  must  inform  the  employee  that 
he  or  she  must  make  the  declaration 
contained  in  the  jurat  and  that  the 
declaration  is  made  by  signing  the  Form 
W-4.  The  instructions  and  the  language 
of  the  jurat  must  immediately  follow  the 
employee's  income  tax  withholding 
selections  and  immediatelv  precede  the 
employee's  electronic  signature. 

(B)  Electronic  signature.  The 
electronic  signature  must  identify  the 


employee  filing  the  electronic  Form  W- 
4  and  authenticate  and  verify  the  filing. 
For  this  purpose,  the  terms 
"authenticate"  and  "verify"  have  the 
same  meanings  as  they  do  when  applied 
to  a  written  signature  on  a  paper  Form 
W-4.  An  electronic  signature  can  be  in 
any  form  that  satisfies  the  foregoing 
requirements.  The  electronic  signature 
must  be  the  final  entry  in  the 
employee's  Form  W-4  submission. 

(iv)  Copies  of  electronic  Forms  W-4. 
Upon  request  by  the  Internal  Revenue 
Service,  the  employer  must  supply  a 
hardcopy  of  the  electronic  Form  ^-4 
and  a  statement  that,  to  the  best  of  the 
employer's  knowledge,  the  electronic 
Form  W-4  was  filed  by  the  named 
employee.  The  hardcopy  of  the 
electronic  Form  W-4  must  provide 
exactly  the  same  information  as,  but 
need  not  be  a  facsimile  of,  the  paper 
Form  W— 4. 

(3)  Effective  date — (i)  In  general.  This 
paragraph  applies  to  all  withholding 
exemption  certificates  filed 
electronically  by  employees  on  or  after 
January  2,  1997. 

(ii)  Special  rule  for  certain  Forms  W- 
4.  In  the  case  of  an  electronic  system 
that  precludes  the  filing  of  Forms  W-4 
required  on  commencement  of 
employment  and  Forms  W— 4  claiming 
more  than  10  withholding  exemptions 
or  exemption  from  withholding,  the 
requirements  of  paragraph  (c)(2)(iii)  of 
this  section  will  be  treated  as  satisfied 
if  the  Form  W— 4  is  filed  electronically 
before  January  1,  1999. 

§31.3402(f)(5)-2T    [Removed] 

Par.  3.  Section  31.3402(f)(5)-2T  is 
removed. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  5,  In  §602.101,  paragraph  (c)  is 
amended  by: 

1   Removing  the  entry  for 
31.3402(f)(5)-2T  ft-om  tJie  table. 

2.  Revising  the  entry  for  31.3402(fl(5)- 
1  to  read  as  follows: 

§  602.101    OMB  Control  numt>ers. 


CFR  part  or  section  where 
identified  and  described 


Current 
OMB  Con- 
trol No. 


31.3402(0(5H 


1545-0010 
1545-1435 
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CFR  part  or  section  where 
identified  and  described 


Current 
0MB  Con- 
trol No. 


Approved:  December  12,  1996. 
Margaret  Milner  Richardson. 

Commissioner  of  Internal  Revenue. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary-  of  the  Treasury 
IFR  Doc.  96-32669  Filed  12-31-96.  8:45  ami 
BILUNG  CODE  4830-01 -U 


26  CFR  Part  53 

[TD  8705] 

RIN  1545-AU65 

Requirement  of  Return  and  Time  for 
Fiiing 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
and  temporary  regulations  providing 
that  disqualified  persons  and 
organization  managers  liable  for  Internal 
Revenue  Code  section  4958  excise  taxes 
are  required  to  file  Form  4720.  The 
regulations  also  specify  the  filing  date 
for  returns  for  the  period  to  which  the 
new  excise  taxes  applied  retroactively. 
These  excise  taxes  are  imposed  on 
excess  benefit  transactions  between 
disqualified  persons,  as  statutorily 
defined,  and  sections  501(c)(3)  and  (4) 
organizations,  except  for  private 
foundations. 

DATES:  These  regulations  are  effective 
January'  2.  1997. 

For  dates  of  applicability,  see 
§53.6071-lT(f)  of  these  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Haney,  (202)  622^290  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  amendments 
to  the  Foundation  and  Similar  Excise 
Taxes  -egulations  (26  CFR  part  53) 
under  sections  6011  and  6071.  These 
regulations  provide  guidance  relating  to 
the  requirement  of  a  return  to 
accompany  payment  of  section  4958 
excise  taxes  and  the  time  for  filing  that 
return.  These  rules  were  first  published 
in  Notice  9&-46  (1996-39  l.R.B.  7) 
(September  23.  1996). 

Taxpayer  Bill  of  Rights  2.  Public  Law 
104-168'  110  Stat.  1452  (TB0R2). 
enacted  July  30.  1996.  added  section 
4958  to  the  Code.  As  described  more 


fully  below,  section  4958  imposes 
excise  taxes  on  excess  benefit 
transactions.  Section  4958  taxes  applv 
retroactively  to  excess  benefit 
transactions  occurring  on  or  after 
September  14,  1995.  The  taxes  do  not. 
however,  apply  to  any  benefit  arising 
from  a  transaction  pursuant  to  any 
written  contract  which  was  binding  on 
September  13,  1995,  and  at  all  times 
thereafter  before  such  transaction 
occurred. 

An  "excess  benefit  transaction'" 
subject  to  tax  under  section  4958  is  anv 
transaction  in  which  an  economic 
benefit  is  provided  by  an  organization 
described  in  section  501(c)(3)  (except 
for  a  private  foundation)  or  501(c)(4) 
directly  or  indirectly  to,  or  for  the  use 
of,  any  disqualified  person  if  the  value 
of  the  economic  benefit  provided 
exceeds  the  value  of  the  consideration 
(including  the  performance  of  services) 
received  for  providing  the  benefit.  A 
"disquahfied  person"  is  any  person  who 
was,  at  any  time  during  the  5-year 
period  ending  on  the  date  of  the  excess 
benefit  transaction,  in  a  position  to 
exercise  substantial  influence  over  the 
affairs  of  the  organization.  Disqualified 
persons  also  include  family  members 
and  certain  entities  in  which  at  least  35 
percent  of  the  control  or  beneficial 
interest  are  held  by  persons  described  in 
the  preceding  sentence.  An 
"organization  manager"  is  any  officer, 
director,  trustee,  or  any  individual 
having  powers  or  responsibilities 
similar  to  those  of  any  officer,  director, 
or  trustee. 

Section  4958  imposes  three  taxes.  The 
first  tax  is  equal  to  25  percent  of  the 
excess  benefit  amount,  and  is  to  be  paid 
by  any  disqualified  person  who  engages 
in  an  excess  benefit  transaction.  The 
second  tax  is  equal  to  200  percent  of  the 
excess  benefit  amount,  and  is  to  be  paid 
by  any  disqualified  person  if  the  excess 
benefit  transaction  is  not  corrected 
within  the  taxable  period.  The  third  tax 
is  equal  to  10  percent  of  the  excess 
benefit  amount,  and  is  to  be  paid  bv  anv 
organization  manager  who  knowingly 
participates  in  an  excess  benefit 
transaction.  The  maximum  amount  of 
this  third  tax  with  respect  to  any  one 
excess  benefit  transaction  may  not 
exceed  $10,000.  These  regulations 
prescribe  Form  4  720  for  calculating  and 
paying  the  first  and  third  taxes 
described  above. 

TB0R2  also  amended  section  6033(b) 
to  require  section  501(c)(3) 
organizations  to  report  the  amounts  of 
the  taxes  paid  under  section  4958  with 
respect  to  excess  benefit  transactions 
involving  the  organization,  as  well  as 
any  other  information  the  Secretar\-  may 
require  concerning  those  transactions. 


Section  6033(f)  also  was  amended  to 
impose  the  same  reporting  requirements 
on  section  501(c)(4)  organizations. 
Those  amendments  to  section  6033  only 
apply  to  organizations'  returns  for 
taxable  years  beginning  after  )ulv  30. 
1 996 .  These  and  other  TB0R2 
amendments  to  the  reporting 
requirements  for  section  501(c)(3)  and 
(4)  organizations  are  reflected  on  IRS 
Forms  990  and  990-EZ  beginning  with 
the  1996  versions. 

Explanation  of  Provisions 

The  regulations  provide  that 
disqualified  persons  and  organization 
managers,  as  defined  in  sections 
4958(f)(1)  and  (2),  who  are  Hable  for 
section  4958  excise  taxes  on  excess 
benefit  tran.sactions.  as  defined  in 
section  4958(c)(1)  are  required  to  file  a 
return  on  Form  4720.  The  general  rule 
is  that  returns  will  be  due  on  or  before 
the  15th  day  of  the  fifth  month 
following  the  close  of  the  disqualified 
person's  or  organization  manager's 
taxable  year  The  regulations  also 
provide  that  returns  on  Form  4720  for 
taxable  years  ending  after  September  13. 

1995,  and  on  or  before  July  30.  1996, 
will  be  due  on  or  before  ciecember  15. 

1996.  See  Notice  96-46  11996-39  l.R.B. 
7)  (September  23.  1996). 

Special  Analyses 

It  has  been  determined  that  this 
Treasurv'  decision  is  not  a  significant 
regulator)'  action  as  defined  in  EO 
12866.  Therefore,  a  regulator\' 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(h)  of 
the  Administrative  Procedure  Act  (5 
U  S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  US  C 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Phylhs  Haney.  Office  of 
Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  53 

Excise  taxes.  Foundations. 
Investments.  Lobbying.  Reporting  and 
recordkeeping  requirements. 
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Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  53  is  amended  as 
follows: 

PART  53— FOUNDATION  AND  SIMILAR 
EXCISE  TAXES 

Paragraph  1.  The  authority  citation 
for  part  53  continues  to  read  as  follows: 

Authority:  26  U  S  C.  7805. 

§53.6011-1     [Amended] 

Par.  2.  In  §53.6011-1.  paragraph  (b) 

IS  amended  by: 

1.  Removing  from  Lhe  first  sentence, 
the  language  "or  4955(a)."  and  adding  "', 
4955ia).  or  4958(a)."  in  its  place. 

2.  Removing  from  thi'^  1  ist  sentence, 
the  language  "or  4q55{aJ,"  and  adding  ", 
4955(aj,  or  4958(a)."  in  its  place. 

Par.  3.  Section  53.60ri-lT  is  added 
to  read  as  follows: 

§53.6071-11    Time  for  filing  returns 
(temporary). 

(a)  through  (e)  (Reserved).  For  hirther 
guidance  see  §  53  6071-l(a)  through  (e). 

(f)  Taxes  imposed  on  excess  benefit 
transactions  engaged  in  by 
organizations  described  in  sections 
J01lcji3j  (except  private  foundations) 
dnd  501(c}(4} — (1)  General  rule.  A  Form 
4720  required  by  §  53.6011-l(b)  for  a 
disqualiued  person  or  organization 
manager  liable  for  tax  imposed  by 
section  4958(a)  shall  be  filed  by  that 
person  on  or  before  the  15th  day  of  the 
fifth  month  following  the  close  of  such 
person's  taxable  year 

(2)  Special  rule  for  taxable  years 
ending  after  September  13.  1995,  and  on 
or  before  July  30.  1996.  A  Form  4720 
required  by  §  5 3.60 11-1  (b)  for  a 
disqualified  person  or  organization 
.manager  liable  for  tix  imposed  by 
section  4958(a)  on  ;in  excess  benefit 
transaction  occurring  in  such  person's 
ta.xabie  \-^ar  ending  after  September  13, 
1995.  and  on  or  before  July  30,  1996.  is 
due  un  or  oefore  December  15.  1996. 

Datei-  I>-cember  10.  w:<h 
Margaret  .Vlilner  Richardson, 
Crmmisfiinner  of  Internal  Revenue. 
Donald  C.  Lubick, 

.'l^f.'^*;  .4>5,'stan(  Secretary  of  the  Treasury 
;FR  Dot:  ^16-32376  Filed  12-31-96:  8;45  ami 
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Fiscal  Service 

31  CFR  Part  357 

(Department  of  the  Treasury  Circular,  Public 
Debt  Series,  No.  2-86] 

Regulations  Governing  Book-Entry 
Treasury  Bonds,  Notes,  and  Bills; 
Determination  Regarding  State  Statute; 
California 

agency:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
ACTION:  Determination  of  substantially 
identical  state  statute. 

SUMMARY:  The  Department  of  the 
Treasury  is  announcing  that  it  has 
reviewed  the  State  of  California's 
recently  enacted  law  adopting  Revised 
Article  8  of  the  Uniform  Commercial 
Code — Investment  Securities  ("Revised 
Article  8")  and  determined  that  the  state 
statute  is  substantially  identical  to  the 
uniform  version  of  Revised  .\rticle  8  for 
purposes  of  interpreting  the  rules  in  31 
CFR  Part  357,  Subpart  B  (the  "TR.^DES" 
regulations).  Therefore,  the  portion  of 
the  TRADES  rule  requiring  application 
of  Revised  Article  8  if  a  state  has  not 
adopted  Revised  Article  8  will  no  longer 
be  applicable  for  California. 
EFFECTIVE  DATE:  Januarv  2.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  T.  Eccard.  Chief  Counsel  (202) 
219-3320,  or  Cynthia  E.  Reese,  Deputy 
Chief  Counsel  (202)  219-3320. 
SUPPLEMENTARY  INFORMATION:  On  August 
23.  1996.  the  Department  published  a 
final  rule  to  govern  secuntics  held  in 
the  commercial  book-entry  system,  now 
referred  to  as  Treasury/Reserve 
Automated  Debt  Entry  System 
("TRADES'").  61  FR  43626. 

In  the  commentary  to  the  final 
regulations,  Treasury  stated  that  for  the 
28  states  that  had  by  then  adopted 
Revised  Article  8,  the  versions  enacted 
were  "substantially  identical"  to  the 
uniform  version  for  purposes  of  the  rule. 
Therefore  for  those  states,  that  portion 
of  the  TRADES  rule  requiring 
application  of  Revised  Article  8  was  not 
invoked.  Treasury  also  indicated  in  the 
commentary  that  as  additional  states 
adopted  Revised  Article  8,  notice  would 
be  provided  in  the  Federal  Register  as 
to  whether  the  enactments  were 
substantially  identical  to  the  uniform 
version  so  that  the  federal  application  of 
Revised  Article  8  would  no  longer  be  in 
effect  for  those  states.  Treasiuy  adopted 
this  approach  in  an  attempt  to  provide 
certainty  in  application  of  the  rule  in 
response  to  public  comments.  This,  the 
first  such  notice,  addressed  California's 
recent  adoption  of  Article  8. 

Treasury  has  reviewed  the  California 
enactment  and  concluded  that  the 


variations  in  California's  statute  from 
Revised  Article  8  are  minor.  Therefore, 
Treasury  has  concluded  that  the 
California  enactment  is  substantially 
identical  to  Revised  Article  8. 
Accordingly,  if  either  §  357.10(b)  or 
§  357.11(a)  directs  a  person  to 
Cahfomia,  the  provisions  of  §§  357.10(c) 
and  357.11(d)  of  tlie  TRADES  rule  are 
not  applicable. 

Dated:  December  20.  1996 
Richard  L.  Gregg, 

Commissioner  of  the  Public  Debt. 

[FR  Doc.  96-33274  Filed  12-31-96:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  413 

[BPD-788-F1 

RIN0938-AH12 

Medicare  Program;  Electronic  Cost 
Reporting  for  Skilled  Nursing  Facilities 
and  Home  Health  Agencies 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule. 


summary:  This  final  rule  adds  the 
requirement  that,  for  cost  reporting 
periods  ending  on  or  after  February  1. 
1997,  most  skilled  nursing  facilities  and 
home  hnallh  agencies  must  submit  cost 
reports  currently  required  under  the 
Medicare  regulations  in  a  standardized 
electronic  format.  This  rule  also  allows 
a  delay  or  waiver  of  this  requirem.ent 
where  implementation  would  result  in 
financial  hardship  for  a  provider  The 
provisions  of  this  rule  allow  for  more 
accu-Mte  preparation  and  more  efficient 
processing  of  cost  reports. 
DATES:  This  final  rule  is  ei*.^ctive 
February  1,  1997.  This  r;ile  is  applicable 
for  cost  reporting  periods  ending  on  or 
after  Fpbruar%-  1.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Talbott.  (410)  786-4592. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

rTenerally,  under  the  Vledicare 
prog.'-am.  skilled  nursing  facilities 
tSNFs]  and  home  health  agencies 
(HHAs)  aiL'  paid  fur  the  reasonable  costs 
of  the  covered  items  and  ser\'ices  they 
furnish  to  Medicare  beneficiaries. 
Sections  1815(a)  fmd  1833(o)  of  the 
Social  Security  .'\ct  (the  Act)  provide 
that  no  payments  will  be  made  to  a 
p^o\^der  un^pss  it  has  furnished  the 


UMI 
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information,  requested  by  the  Secretan', 
needed  to  determine  the  amount  of 
payments  due  the  provider.  In  general, 
providers  submit  this  information 
through  cost  reports  that  cover  a  12- 
month  period.  Rules  governing  the 
submission  of  cost  reports  are  set  forth 
in  Federal  regulations  at  42  CFR  413.20 
and  42  CFR  413.24. 

Under  §413. 20(aj.  all  providers 
participating  in  the  Medicare  program 
are  required  to  maintain  sufficient 
financial  records  and  statistical  data  for 
proper  determination  of  costs  pavable 
under  the  program.  In  addition, 
providers  must  use  standardized 
definitions  and  follow  accounting, 
statistical,  and  reporting  practices  that 
are  widely  accepted  in  the  health  care 
industry'  and  related  fields.  Under 
§§  413.20(b)  and  413.24(f],  providers  are 
required  to  submit  cost  reports 
annually,  with  the  reporting  period 
based  on  the  provider's  accounting  vear. 
Additionally,  under  §412.52.  all 
hospitals  participating  in  the 
prospective  payment  system  must  meet 
co-st  reporting  requirements  set  forth  ai 
§§413.20  and  413.24 

Section  1886(fj(l)(Bi(i)  of  the  Act 
required  the  Secretan^'  to  place  into 
effect  a  standardized  electronic  cost 
reporting  system  for  all  hospitals 
participating  in  the  Medicare  program.. 
This  provision  was  effective  for  hospital 
cost  reporting  periods  beginning  on  or 
after  October  1.  1989.  On  May  25,  1994. 
we  published  a  final  rule  with  comment 
period  in  the  Federal  Register 
implementing  the  electronic  cost 
reporting  requirement  for  hospitals  (59 
FR  26960).  On  June  27.  1995,  we 
published  a  final  rule  that  responded  to 
comments  on  the  May  25,  1994  final 
rule  with  comment  period  (60  FR 
33123). 

11.  Provisions  of  the  Proposed 
Regulations 

On  December  5.  1995,  we  published 
a  proposed  rule  in  the  Federal  Register 
(60  FR  62237)  that  proposed  to  require 
SNFs  and  HHAs  to  submit  cost  reports 
in  a  standardized  electronic  format  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  1995.  We  also  proposed 
that  if  a  SNF  or  HHA  believes  that 
implementation  of  the  electronic 
submission  requirement  would  cause  a 
financial  hardship,  it  may  submit  a 
WTitten  request  for  a  waiver  or  a  delay 
of  these  requirements, 

We  stated  that  we  essentially  would 
apply  the  current  hospital  electronic 
cost  reporting  requirements  to  SNFs  and 
HHAs.  Hospitals  participating  in 
Medicare  must  submit  cost  reports  in  a 
uniform  electronic  format  for  cost 
reporting  periods  begirming  on  or  after 


October  1.  1989.  These  hospital  cost 
reports  must  be  electronicallv 
transmitted  to  the  intermediary  in 
American  Standard  Code  for 
Information  Interchange  (ASCII)  format. 
In  addition  to  the  electronic  file, 
hospitals  were  initially  required  to 
submit  a  hard  copy  of  the  full  cost 
report,  which  was  later  changed  to  a 
hard  copy  of  a  one-page  settlement 
summan,'.  a  statement  of  certain 
worksheet  totals  found  in  the  electronic 
file,  and  a  statement  signed  bv  the 
hospital's  administrator  or  chief 
financial  officer  certifying  the  accuracv 
of  the  electronic  file  (§413.24(f)(4)(iu)). 
Further,  to  preserve  the  integritv  of  the 
electronic  file,  we  specified  procedures 
regarding  the  processing  of  the 
electronic  cost  report  once  it  is 
submitted  to  the  intermediarv.  In 
addition,  the  provider's  electronic 
program  must  be  able  to  disclose  that 
changes  have  been  made  to  the 
provider's  as-filed  cost  report.  We 
proposed  to  apply  these  same  hospital 
electronic  cost  reporting  requirements  to 
SNFs  and  HHAs. 

In  the  proposed  rule,  we  discussed  in 
detail  the  benefits  of  requiring 
electronic  cost  reports  for  SNFs  and 
HH.'\s.  The  use  of  electronicallv 
prepared  cost  reports  will  be  beneficial 
for  SNFs  and  HHAs  because  the  cost 
reporting  software  for  these  reports  will 
virtually  eliminate  computational  errors 
a.id  substantially  reduce  preparation 
time.  The  use  of  cost  reporting  software 
will  also  save  time  when  the  provider 
discovers  that  it  needs  to  change 
individual  entries  in  the  cost  report 

III.  Discussion  of  Public  Comments 

We  received  six  timely  comments  in 
response  to  the  proposed  rule.  The 
majority  of  the  commenters  supported 
our  proposal  but  had  some  questions 
and  concerns  regarding  its 
implementation.  .A.  summar\-  of  these 
comments  and  our  responses  follow: 

Waivers  and  Exclusions 

Comment.  Several  commenters 
requested  clarification  of  the 
requirement  for  granting  a  waiver  of 
electronic  filing  due  to  financial 
hardship.  While  som.e  commenters 
suggested  that  we  develop  a  defined  set 
of  criteria  for  determining  when  the 
requirement  for  electronic  filing  would 
impose  a  financial  hardship  on  a 
provider,  others  supported  our  proposal 
of  a  case-by-case  review  of  waiver 
requests.  One  commenter  suggested 
that,  in  addition  to  financial  hardship, 
waivers  should  be  automatically  granted 
for  providers  with  low  Medicare 
utilization. 


Commenters  supporting  case-bv-case 
review  advised  us  to  remain  flexible  in 
making  determinations  of  financial 
hardship  until  we  have  the  experience 
and  data  to  determine  whether  set 
criteria  are  necessary.  Another 
commenter  supporting  our  proposal 
noted  that  most  providers  have,  or  have 
access  to,  a  computer  and  recommended 
that  as  part  of  a  waiver  request,  a 
provider  should  be  required  to  include 
a  statement  certifxing  thai  it  does  not 
own,  rent,  or  have  access  to  a  computer. 

Commenters  opposing  case-bv-case 
review  were  concerned  that,  based  on 
hospitals'  experiences  with  electronic 
filing,  few  waivers  would  be  granted. 
These  commenters  asserted  that  it 
would  be  best  to  establish  specific 
criteria  for  the  waiver  process 

Response.  We  do  not  believe  that  the 
development  of  specific  criteria  for 
waiver  requests  is  appropriate.  For 
example,  a  characteristic  such  as  a 
providers  size  alone  may  not 
necessarily  l>e  a  reliable  indicator  that 
electronic  cost  reporting  would  impose 
a  financial  hardship  since  even  the 
smallest  SNFs  and  HHAs  are  quite 
likely  to  already  be  using  computer 
equipment  Thus,  we  believe  that  an 
individualized  review  of  each  waiver 
request  based  on  the  totality  of  the 
provider's  financial  situation  would  be 
the  most  effective  method  for  making 
determinations.  Factors  that  we  may 
consider  in  determining  whether  to 
grant  a  waiver  include  whether  the 
provider  has  access  to  a  computer,  the 
provider's  size,  level  of  Medicare 
utilization,  and  financial  status. 

Regarding  the  commenters —  concern 
that,  like  hospitals,  few  waivers  will  be 
granted  for  SNFs  and  HHAs.  we  wish  to 
point  out  that  the  small  number  of 
electronic  reporting  waivers  granted  to 
hospitals  is  attributed  to  the  small 
number  of  hospitals  that  have  requested 
them.  We  have  received  only  10  waiver 
electronic  reporting  requests  from 
hospitals  (of  approximately  7.000 
hospitals  required  to  file  electronicallv) 
since  we  implemented  electronic 
reporting.  Ail  10  hospitals  have  "oeen 
granted  waivers.  We  note  that  hospitals 
must  request  the  waiver  everv  vear.  We 
anticipate  receiving  numerous  requests 
from  SNFs  and  HHAs  There  are  large 
differences  in  the  financial  structure 
between  hospitals  and  long-term  care 
providers.  Hospitals  provide  manv 
services  that  are  not  provided  bv  SNFs 
and  HHAs.  Additionally,  virtually  all 
hospitals  have,  or  have  access  to. 
computer  equipment,  which  ma\  or 
may  not  be  the  case  for  SNFs  and  HH.As. 
As  we  did  with  hospitals,  we  anticipate 
granting  hardship  waivers  for  providers 
with  low  Medicare  utilization  and 
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providers  with  reimbursement  systems 
that  would  be  too  costly  to  program  (for 
example,  all  inclusive  rate  providers 
who  are  not  required  tu  file 
electronicallyj.  Each  waiver  request  will 
be  handled  on  a  case-by-case  basis  and 
waivers  will  be  granted  when  i  provider 
has  documented  appropriately  its 
financial  hardship. 

We  note  that  if  a  provider  subject  to 
the  requirements  and  not  granted  a 
hardship  exemption  does  not  submit  its 
cost  report  electronically.  Medicare 
payments  to  that  provider  may  be 
suspended  under  the  provisions  of 
sections  1815(a)  and  1833(e)  of  the  Act. 
These  sections  of  the  Act  provide  that 
no  Medicare  pavTnents  will  be  made  to 
a  provider  unless  it  has  furnished  the 
information,  requested  by  the  Secretary, 
that  is  needed  to  determine  the  amount 
of  payments  due  the  provider  under  the 
Medicare  program  Section  405.371(d) 
provides  for  suspension  of  Medicare 
payments  to  a  provider  bv  the 
intermediarv'  if  the  provider  fails  to 
submit  information  requested  by  the 
intermediarv'  that  is  needed  to 
determine  the  amount  due  the  provider 
under  the  Medicare  program  The 
general  procedures  that  are  followed 
when  Medicare  payment  to  a  provider  is 
suspended  for  failure  to  submit 
information  needed  by  the  intermediary 
to  determine  Medicare  payment  are 
located  in  section  2231  of  the  Medicare 
Intermediary  Manual  (HCFA  Pub.  13). 
Those  procedures  include  timeframes 
for  "demand  letters"  to  providers. 
Demand  letters  remind  providers  to  file 
timely  and  complete  cost  reports  and 
explain  possible  adjustments  of 
Medicare  pa\Tnents  to  a  provider  and 
the  right  to  request  a  30-day  extension 
of  the  due  date. 

Comment  One  commenter  suggested 
that,  to  avoid  unnecessan,' 
administrative  costs  and  delays,  the 
fiscal  intermediary  instead  of  HCFA 
should  have  responsibility  for  granting 
waiver  requests 

Response.  We  believe  that  our  process 
for  making  waiver  determinations  is  the 
most  efficient  and  will  allow  each 
provider  seeking  a  waiver  to  receive  an 
individualized  review  of  its  request.  As 
explained  later,  we  have  extended  the 
deadline  for  filing  waiver  requests.  The 
revised  process  specifies  that  the  waiver 
request,  including  supporting 
documentation,  must  be  submitted  to  a 
provider's  intermediarv  no  later  than  30 
days  after  the  end  of  the  provider's  cost 
reporting  period.  The  intermediary  will 
review  the  request  and  forward  it,  with 
a  recommendation  for  approval  or 
denial,  to  the  HCFA  c  entral  office 
within  30  days  of  its  receipt  of  the 
request.  HCFA  central  office  will  either 


approve  or  deny  the  request  by  response 
to  the  intermediary  within  60  days  of 
receipt  of  the  request  from  the 
intermediary. 

Comment.  Some  commenters 
expressed  concern  with  the  proposed 
deadline  for  filing  waiver  requests  of 
120  days  before  the  end  of  the 
provider's  cost  reporting  period.  One 
commenter  noted  that  the  deadline 
should  not  be  set  before  the  end  of  the 
reporting  period  because  the  level  of 
Medicare  utilization  can  varv  from 
month  to  month.  Another  commenter 
suggested  that  the  time  limits  be 
modified  to  be  more  accommodating 
until  HCFA  has  further  experience  with 
the  impact  of  electronic  cost  reporting 
on  SNFs  and  HHAs. 

Response.  We  have  reconsidered  our 
proposed  policy  in  light  of  these 
comments  and  the  fact  that  we  have 
decided  to  extend  the  due  daie  for  filing 
electronic  cost  reports  in  this  final  rule 
(as  discussed  under  the  section  on 
"Implementation  Date").  We  agree  with 
the  commenters  that  it  is  appropriate  to 
allow  providers  a  longer  time  period 
within  which  to  submit  waiver  requests. 
We  have  revised  §413. 24(fl(4)(v)  to 
provide  that  a  provider  may  submit  a 
written  request  for  delay  or  waiver  with 
necessary  supporting  documentation  to 
its  intermediary  no  later  than  30  days 
after  the  end  of  its  cost  reporting  period. 

Comment.  One  commenter  suggested 
that  in  lieu  of  a  waiver,  we  should  allow 
the  hardware  and  software  costs  as 
"below  the  line"  cost  expenses  by 
modifying  the  Medicare  cost  report  to 
allow  the  provider  to  enter  the  software 
costs  directly  into  reimbursable  costs 
and  to  treat  the  hardware  similarly,  as 
a  capital  expense. 

Response.  The  use  of  electronic  cost 
reporting  software  and  the  costs 
associated  with  it  is  similar  to  a 
provider  hiring  an  accounting  finn  to 
complete  its  cost  report.  We  do  not 
make  separate  payments  for  these  types 
of  costs;  rather  we  include  the  costs  as 
administrative  and  general  costs. 
Similarly,  for  those  providers  that  have 
to  purchase  computer  equipment,  in 
accordance  with  existing  regulations 
governing  payment  of  provider  costs. 
Medicare  will  pay  for  the  cost  of  the 
equipment  as  an  overhead  cost. 

Comment.  One  commenter  inquired 
about  the  effect  of  the  rule  on  hospital- 
based  HHAs.  The  commenter  asked  if 
hospital-based  facilities  will  be  required 
to  submit  a  separate  cost  report.  Another 
commenter  requested  clarification  as  to 
whether  providers  under  the 
prospective  payment  system  would  be 
required  to  file  electronically. 
Specifically,  the  commenter  asked  that 
we  clarify  our  statement  in  the  proposed 


rule  that  a  SNF  that  furnishes  fewer 
than  1,500  Medicare  covered  days  in  a 
cost  reporting  period  would  not  be 
subject  to  the  electronic  cost  reporting 
requirement  (60  FR  62238). 

Response.  The  electronic  cost 
reporting  provision  will  only  apply  to 
those  providers  that  are  required  to  file 
a  full  Medicare  cost  report.  Providers 
that  are  required  to  file  less  than  a  full 
cost  report  (that  is,  low  or  no  Medicare 
utilization)  will  not  file  electronicallv 
but  will  be  required  to  request  a  waiver 
of  the  requirement  to  file  electronically. 
Hospital-based  SNFs  and  HHAs  file 
electronically  through  the  hospital, 
would  continue  to  do  so,  and  would  not 
file  separately  as  a  result  of  this 
regulation.  VVe  did  not  intend  to  exclude 
SNFs  that  are  paid  prospectively  and 
that  file  their  cost  reports  on  Form 
2540S.  While  §  413.321  defines  the 
Form  2540S  as  a  simplified  cost 
reporting  form,  the  fonn  does  not  meet 
the  definition  of  a  less  than  full  cost 
report  as  discussed  above.  Absent  a 
waiver,  these  SNFs  will  be  required  to 
file  their  cost  reports  electronically. 
Software  will  be  available  from  HCFA 
and  from  commercial  vendors  that  meet 
the  requirements  for  electronic  filing. 

Implementation  Date 

Comment.  Commenters  were 
concerned  that  the  proposed 
implementation  date  for  filing  electronic 
cost  reports  beginning  on  or  after 
October  1,  1995,  was  too  aggressive  and 
would  not  allow  sufficient  time  for 
providers  with  short  period  cost  reports 
to  file  electronically. 

Response.  We  agree  that  the  proposed 
implementation  date  should  be  revised. 
The  new  effective  date  will  be  timed  to 
coincide  with  the  completion  of  the 
installment  of  and  training  on  the  free 
software  and  electronic  specifications.__ 
We  anticipate  that  the  software  will  be 
ready  for  distribution  in  time  for 
providers  to  become  accustomed  to 
using  it  before  they  submit  their  cost 
reports  for  cost  reporting  periods  ending 
on  or  after  Febniary  1,  1997.  Thus,  we 
are  revising  the  implementation  date  to 
require  SNFs  and  HHAs  to  begin  filing 
their  cost  reports  electronically  for  cost 
reporting  periods  ending  on  or  after 
February  1,  1997.  VVe  believe  that  this 
revised  implementation  date  will  avoid 
prolonged  extensions  for  short  period 
cost  reports.  We  also  believe  that 
providers  with  cost  reporting  periods 
ending  on  February  1.  1997  (and  who 
thus  must  file  their  cost  reports  by  June 
30,  1997),  will  have  ample  time  to  do 
what  is  needed  to  file  an  electronic  cost 
report  by  June  30,  1997, 
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Cost  Reporting  Software 

Comment.  One  commenter  inquired 
about  how  providers  will  be  paid  for  the 
cost  of  the  e!ectronic  cost  reporting 
software.  Other  cominenters  queslioned 
the  adequacy  of  the  softn'are  offered  bv 
HCFA  and  its  efficiency  in  performing 
electronic  filing.  These  comnienters' 
concerns  were  based  on  the  difficulties 
experienced  by  hospitals  in  using  the 
cost  reporting  software  provided  b\ 
HCFA  .Another  commenter  suggested 
that  the  software  be  available  at  least  6 
months  before  the  iinpiem.^ntation  date 
for  electronic  filing  to  allow  provkiers 
time  to  insraii  the  software  and  train 
staff  Additionally,  on-j  commenter 
advised  that  free  software  should  be 
available  for  SNFs  under  the 
prospective  payment  system.  Finally, 
commenters  suggested  that  we  develop 
software  for  billing  and  for  the  Provider 
Cost  Report  Reimbursement 
Questionnaire  (Form  339j, 

Response.  HCFA  u  ill  provide 
software,  free  of  charge,  to  any  provider 
that  requests  it.  .Alternatively  providers 
may  purchase  the  software  from  anv 
HCFA-approved  software  vendor.  To 
obtain  the  free  software,  providers  may 
contact  their  intennediaries  or  send  a 
written  request  to  the  following  address: 
Health  Care  Financing  Administration. 
Division  of  Cost  Principles  and 
Reporting,  Room  C5-02-23.  Central 
Building,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  We  note 
that  as  with  the  cost  of  computer 
equipment,  Medicare  will  pav  for  the 
cost  of  the  software  as  an  overhead  cost 
through  tlie  cost  report  based  on 
Medicare  utilization. 

Regarding  commenters'  concerns 
about  the  adequacy  of  the  cost  reporting 
software,  we  note  that  while  there  were 
some  difficulties  with  application  of  the 
free  software  for  hospitals,  the  hospital 
cost  report  is  extremely  complex  and 
requires  extensive  reporting  for  a 
number  of  Medicare  services  that  are 
not  provided  by  S.NFs  and  HHAs.  Thus, 
we  do  not  anticipate  having  similar 
types  of  problems  with  cost  reporting 
software  for  SNFs  and  HHAs  because 
these  providers  generally  file  less 
complicated  cost  reports.  The  free 
software  will  not  be  developed  to 
compete  with  commercial  software 
packages.  Rather,  the  software  offered 
by  HCFA  will  enable  a  provider  with 
access  to  a  computer  to  meet  the 
requirements  by  fiUng  an  electronic  data 
set  to  the  fiscal  intermediarv  in  order  to 
generate  a  cost  report.  We  expect  that 
the  software  will  be  a  series  of  input 
screens  that  are  designed  to  assimiilate 
the  cost  reporting  forms.  Once  the 
prescribed  data  are  entered,  these  same 


data  can  be  forwarded  to  the 
intermediarv'  to  produce  a  completed 
cost  report.  As  3tated  above,  we 
anticipate  that  the  software  will  be 
ready  for  distribution  in  time  lo  allow 
providers  to  install  the  software  and 
train  staff 

While  we  do  no'  currently  require 
that  providers  submit  bills  in  an 
electronic  fonrial,  we  strongly  encourage 
electronic  billing.  We  note  that  fiscal 
intermediaries  can  accept  electronic 
bills  prepared  with  comrnerciallv 
available  software  that  meets  Medicare 
specifications.  Fiscal  intermediaries  also 
provide  free  software  for  r.iibmission  of 
Medicare  biliing  data.  Providers  should 
contact  their  interm.ediarys  electronic 
billing  department  for  information  about 
this  software  Additionally,  we  are 
currently  in  the  process  of  developing  a 
software  package  for  the  Form  339. 

Audit  Adjustments 

Comment.  One  commenter  questioned 
the  provision  in  proposed 
§4i3.24(n(4)(iii).  which  requires  that 
the  fiscal  intennediary  must  return  the 
as-filed  cost  report  to  the  provider  for 
correction  if  it  doec  not  pass  all 
spc'Cified  edits.  The  commenter  believed 
that  requiring  intermediaries  to  send 
rojectGd  cost  reports  back  to  the 
provider  would  impose  a  burden 
because  the  provider  would  have  to  do 
a  complete  review  ot  the  cost  report  in 
order  to  identify  and  correct  the  error. 
The  commenter  suggested  that  we  allow 
the  intermediary  discretion  in 
determining  whether  to  send  a  cost 
report  back  to  the  provider. 

Response  This  section  provides  that 
the  interm.ediary  must  reject  a  cost 
report  thai  does  not  pass  all  specified 
edits.  This  provision  is  not  intended  to 
prohibit  the  intermediary  from  making 
audit  adjustments  to  the  provider's  cost 
report.  Rather,  an  intermediary  must 
reject  a  cost  report  that  fails  a  "level 
one  "  edit  (for  example,  when  the 
settlement  amount  on  the  hard  copy 
cost  report  and  the  amount  contained  in 
the  electronic  file  are  different).  Cost 
reports  that  fail  level  one  e  iits  result  in 
incorrect  settlement  data  that  cannot  be 
corrected  by  the  intermediary  for  legal 
reasons  The  cost  report  is  the 
submission  of  the  provider  and  must 
maintain  its  originality  throughout  the 
cost  report  settlement  process. 

Comment.  One  commenter 
recommended  that  intermediaries  not 
require  providers  to  submit  more  than 
one  hard  copy  of  the  cost  report  in 
addition  to  the  electronic  file. 

Response.  During  a  transition  period, 
we  will  require  providers  to  submit  a 
hard  copy  of  the  completed  full  cost 
report  forms  in  addition  tu  the 


electronic  file  (as  we  did  for  hospitals). 
Requiring  a  hard  copy  will  allow  the 
provider  and  the  intennediarv  to 
compare  data  on  the  hard  copy  cost 
report  to  data  in  the  electronic  file  to 
ensure  accuracy  and  proper 
programming  Once  providers  and 
intermediaries  become  accustomed  to 
the  use  of  the  electronic  cost  reporting 
software,  we  will  no  longer  require  that 
a  hard  copy  of  the  full  cost  report  be 
filed.  After  the  transition  period,  SNFs 
and  HHAs  subject  to  the  electronic 
reporting  requirement  will  be  required 
to  file  a  hard  copy  of  the  one-page 
settlement  si,  jet.  a  statement  of  certain 
v.-orksheet  totals  found  in  the  electronic 
file,  and  a  statement  signed  bv  their 
administrator  or  chief  financial  officer 
certifying  the  accuracy  of  the  electronic 
file.   ■ 

rV.  Provisions  of  the  Final  Rule 

In  this  final  rule  we  are  adopting  the 
provisions  as  proposed  witli  three 
revisions.  Specifically,  in  response  to  a 
public  comment,  we  are  revising 
§  413.24(0(4)  (ii)  and  (iv)  to  change  the 
implementation  date.  These  sections 
now  provide  that,  effective  for  cost 
reporting  periods  beginning  on  or  after 
February-  1.  1997,  SNFs  and  HHAs  must 
submit  cost  reports  in  a  standardized 
electronic  format.  Additionally,  we  are 
revising  §  413. 24(fji4)(v)  to  clarify  that 
providers  with  low  or  no  Medicare 
utilization  may  request  a  waiver  of 
electronic  cost  reporting.  We  are  making 
another  revision  to  ^  413.24(f)(4)(v)  to 
specify  that  a  provider  may  submit  a 
'.vritfen  request  for  a  delay  or  a  waiver 
with  necessary'  supporting 
documentation  to  its  intermediary  no 
later  than  30  days  after  the  end  of  its 
cost  reporting  period. 

V.  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.is.C.  601  through  612)  unless 
we  certify  that  a  final  rule  such  as  this 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
providers  ano  small  businesses  that 
distribute  cost-report  software  to 
providers  are  considered  small  entities. 
HCFAs  intermediaries  are  not 
considered  small  entities  for  purposes  of 
the  RFA 

In  addition,  section  1102(b)  of  the 
Social  Security  Acx  requires  us  to 
prepare  a  regulatory  impact  analysis  for 
an\'  final  rule  that  may  have  a 
significant  impact  on  the  operation  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
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.  t  the  RFA   For  purposes  of  section 
1102(b)  of  the  .Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  ami  ha.->  fewer  than  50 
beds.  We  are  not  preparing  a  rural 
impact  statement  -:ince  we  have 
determined,  and  certify,  that  this  final 
rule  will  not  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

As  stated  above,  under  §§413.20Cb) 
and  413.24(0.  providers  are  required  to 
submit  cost  reports  annually,  with 
reporting  penotlb  based  on  the 
provider  s  accounting  year.  This  final 
rule  will  require  SNFs  and  HHAs.  like 
hospitals,  to  submit  their  Medicare  cost 
reports  in  a  standardized  electronic 
format.  We  anticipate  that  this 
requirement  will  take  effect  for  cost 
reporting  periods  ending  on  or  after 
Febniary  1,  1997,  meaning  that  the  first 
electronic  cost  reports  will  be  due  June 
30,  1997 

Currently,  appm-dniately  75  percent 
of  all  SNFs  and  HH.As  submit  a  hard 
copy  of  an  electronically  prepared  cost 
report  to  the  intermediary.  We  believe 
that  the  provisions  of  this  final  rule  will 
have  little  or  no  effect  on  these 
providers,  except  to  reduce  the  time 
involved  in  copying  and  collating  a  hard 
copy  of  the  report  for  intermediaries.  In 
addition  to  the  75  percent  of  providers 
that  currently  use  electronic  cost 
reporting,  this  rule  will  not  affect  those 
providers  that  do  not  file  a  full  cost 
report  and.  as  stated  above,  vdll  not  be 
required  to  submit  cost  reports 
electronir,a!l\. 

This  final  rule  may  have  an  impact  on 
'hose  providers  who  do  not  prepare 
electronic  cost  reports,  some  of  whom 
may  have  to  purchase  computer 
equipment,  obtain  t^v  necessary 
software,  and  train  staff  to  use  the 
software.  However,  as  discussed  below, 
we  believe  that  the  potential  impact  of 
this  final  rule  on  those  providers  who 
do  not  prepare  electronic  cost  reports 
will  be  insignificant. 

First,  a  small  number  of  providers  that 
do  not  submit  electronic  cost  reports 
may  have  lo  purchase  computer 
equipment  to  comply  with  the 
provisions  of  this  final  rule.  However, 
even  among  the  25  percent  of  SNFs  and 
HH,-\s  that  do  not  submit  electronically 
prepared  cost  reports,  we  believe  that 
most  providers  already  have  access  to 
computer  equipment,  which  they  are 
now  using  for  internal  record  keeping 
purposes,  as  v.'ell  as  for  submitting 
electronically  generated  bills  to  their 
fiscal  intermediaries,  for  example.  Thus, 
we  do  not  believe  that  obtaining 
computer  equipment  will  be  a  major 
obstacle  to  electronic  cost  reporting  for 


most  providers.  For  those  providers  that 
will  have  to  purchase  computer 
equipment,  we  note  that,  in  accordance 
with  current  regulations  governing 
payment  of  provider  costs,  Medicare 
will  pay  for  the  cost  of  the  equipment 
as  an  overhead  cost. 

We  recognize  that  a  potential  cost  for 
providers  that  do  not  submit  electronic 
cost  reports  will  be  that  of  training  staff 
to  use  the  software.  Since  most  SNFs 
and  HHAs  currently  use  computers,  we 
do  not  believe  that  training  staff  to  use 
the  new  software. will  impose  a  large 
burden  on  providers.  An  additional  cost 
will  be  the  cost  of  the  software  offered 
by  conunercial  vendors.  However, 
providers  could  eliminate  this  cost  by 
obtaining  the  free  software  from  HCFA. 

The  requirement  that  hospitals  subm.it 
cost  reports  in  a  standardized  electronic 
format  has  been  in  place  since  October 
1989.  Since  that  lime,  the  accuracy  of 
cost  reports  has  increased  and  we  have 
received  very  few  requests  for  waivers. 
Additionally,  we  have  not  received  anv 
comments  from  the  hospital  industry 
indicating  that  the  use  of  electronic  cost 
reporting  is  overly  burdensome.  We 
believe  that  electronic  cost  reporting 
will  be  equally  effective  for  SNFs  and 
HHAs.  with  the  benefits  (such  as 
increased  accuracy  and  decreased 
preparation  time)  outweighing  tlic  co.sts 
of  implementation  for  most  pronders. 

In  conclusion,  we  have  determined 
that  this  final  rule  will  not  have  a 
significant  effect  on  SNF  and  HH.A  costs 
because  these  providers  will  not  be 
required  lo  collect  any  additional  data 
beyond  thai  which  the  regulations 
currently  specify;  cost  reporting 
software  is  available  at  no  cost  from 
HCFA  to  any  provider  that  requests  it; 
most  SNFs  and  HHAs  have  some  tvpe 
of  computer  equipment  through  which 
they  currently  prepare  electronic  cost 
reports;  and  a  waiver  of  the  electronic 
cost  reporting  requirement  will  be 
available  to  providers  for  whom  the 
requirement  will  impose  a  financial 
hardship.  We  note  that,  as  with  the  cost 
of  computer  equipment,  Medicare  will 
pay  for  the  cost  of  the  software  as  an 
overhead  cost  through  the  cost  report 
based  on  Medicare  utilization. 
Therefore,  SNFs  and  HHAs  will  only  be 
affected  to  the  extent  that,  absent  a 
waiver,  they  will  be  required  to  submit 
cost  reports  in  a  standardized  electronic 
format  to  their  intermediary.  A  provider 
that  does  not  comply  udth  the 
provisions  of  this  rule,  as  specified  in 
the  preamble,  will  be  subject  to  sections 
1815(a)  and  1833fe)  of  the  Act,  which 
provide  that  no  payments  will  be  made 
to  a  provider  unless  it  has  furnished  the 
information  requested  by  the  Secretary 
that  is  needed  to  determine  the  amount 


of  payments  due  the  provider  under 
Medicare. 

In  accordance  with  the  provisions  of 
E.xecutive  Order  12866,  this  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

V'l.  Collection  of  Information 
Requirements 

The  overall  information  collection 
and  recordkeeping  requirements 
assot:iated  with  filing  HH.A  costs  reports 
(HCF.A  Form  1728)  have  been  approved 
by  OMB  through  October  1997  (OMB 
approval  number  0938-€022j. 
,*.riditionally,  OMB  has  approved  the 
overall  information  collection  .nnd 
record  keeping  requirement  associated 
with  filing  SNF  costs  reports  (HCFA 
l^orm  2540)  through  May  1999  (OMB 
approval  number  0938-0463). 

This  final  rule  does  not  require  SNFs 
and  HHAs  to  report  any  information  (m 
the  electronic  cost  report  that  is  not 
already  required  in  the  Medicare  cost 
reports  currently  submitted  by  these 
providers.  .Mthough  this  regulation  does 
not  impose  any  new  information 
collection  requirements  per  se.  the  new 
electronic  formal  requires  HCFA  to 
resubmit  the  information  collection 
requirements  to  OMB  for  approval 

We  estimate  that  the  number  of  hours 
each  provider  will  save  by  submitting 
an  electronically  prepared  cost  report 
instead  of  manually  preparing  and 
photocopying  the  cost  report  will  be 
about  4.5  hours  for  each  affected  HHA 
and  9  hours  for  each  affected  SNF. 
.Assuming  that  approximateh  25 
percent  of  all  SNFs  and  HHAs  will  be 
affected,  that  is.  roughlv  3,000  SNFs  and 
2,000  HHAs,  we  estimate  that  SNFs  will 
save  approximately  27.000  hours  per 
year  completing  cost  reports  and  HH.As 
will  save  about  9,000  hours  per  year. 

This  final  rule  does  not  need  to  be 
reviewed  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995. 

List  of  Subjects  in  42  CFR  Part  413 

Health  facilities,  Kidney  diseases. 
Medicare.  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  part  413  is  amended  as  set 
forth  below: 

PART  41  a— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 
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Authority:  Sees.  1102.  1861(v)|l)(A),  and 
1871  of  the' Social  Secuhrv  Act  [42  U.S.C. 
1302.  1395x(v)(ll(Al,  and'l395hhi 

2.  Section  413.1  is  amended  by 
redesignating  pa_rag-aphs  (a)(l)(ii)  (C) 
throughi  (J)  as  paragraphs  (a)(l)(,ii)  (D) 
through  (K],  respectively,  and  adding  a 
now  paragraph  (a)(lKii)(C)  to  read  as 
follows: 

§413.1     introduction. 

(a)  Basis,  scope,  and  applicabilitv. 

(1)  Statuton'basi^.    '    *   ' 

(ii)  Additional  requirements.    *   *    * 

(C)  Sections  1815(a)  and  1833(ei  of 
the  Act  provide  the  Serretar.'  with 
authority  to  request  information  from 
providers  to  determine  the  amount  of 
Medicare  payn^.ent  due  providers. 
*         *         *         *         « 

3.  Section  413.24  is  amended  by 
redesignating  existing  paragraphs 
(f)(4l(i)  through  in(4)(iv)  as  paragraph? 
(f)(4)(ii)  through  (f)(4)(v);  adding  a  new 
paragraph  (n(4i(i);  and  revismg 
redesignated  paragraphs  (r)(4)(ii) 
through  (f)(4)(v)  to  read  as  follows: 


§413.24 
finding. 


Adequate  cost  data  and  cost 


(f)  Cost  reports.  *  *  * 

(4)  Electronic  submission  of  cost 
reports,  (i)  As  used  in  this  paragraph, 
"provider"  means  a  hospital,  skilled 
nursing  facility,  or  home  health  agency. 

(ii)  Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  1989, 
for  hospitals,  and  cost  reporting  periods 
ending  on  or  after  Februarv'  1,  1997,  for 
skilled  nursing  facilities  and  home 
health  agencies,  a  provider  is  required 
to  submit  cost  reports  in  a  standardized 
electronic  format.  The  provider's 
electronic  program  must  be  capable  of 
producing  the  HGFA  standardized 
output  file  in  a  form  that  can  be  read  by 
the  fiscal  intermediary's  automated 
system,.  This  electronic  file,  which  m^ust 
contain  the  input  data  required  tc 
complete  the  cost  report  and  the  data 
required  to  pa.ss  specified  edits,  is 
forwarded  to  the  fiscal  intermediary  for 
processing  through  its  system. 

(iii)  The  fiscal  intermediary  stores  the 
provider's  as-filed  electronic  cost  report 
and  may  not  alter  that  file  for  any 
reason.  The  fiscal  intermediary  makes  a 
"working  copy"  of  the  as-filed 
electronic  cost  report  to  be  used,  as 
necessary,  throughout  the  settlement 
process  (that  is.  desk  review,  processing 
audit  adjustments,  final  settlement,  etc). 
The  providers  electronic  program  must 
be  able  to  disclose  if  any  changes  have 
been  made  to  the  as- filed  electronic  cos! 
report  after  acceptance  b\-  the 
intermediary,  if  the  as- filed  electronic 
cost  report  does  not  pass  all  specified 


edits,  the  fiscal  intermediary  rejects  the 
cost  report  and  returns  it  to  the  provider 
for  correction.  For  purposes  of  the 
requirements  in  paragraph  (f)(2)  of  this 
section  concerning  due  dates,  an 
electronic  cost  report  is  not  considered 
to  be  filed  until  it  is  accepted  bv  the 
intermediar}'. 

(iv)  Effective  for  cost  reporting 
periods  ending  on  or  after  September 
30.  1994,  for  hospitals,  and  cost 
reporting  periods  ending  on  or  after. 
Februar}-  1.  1997.  for  skilled  nursing 
facilities  and  homo  health  agencies,  a 
provider  must  submit  a  hard  copy  of  a 
settlement  summar\',  a  statement  of 
certain  worksheet  totals  found  within 
the  electronic  file,  and  a  statement 
signed  by  its  adm.inistrator  or  chief 
financial  officer  certifying  the  accuracv 
of  the  electronic  file  or  the  manuallv 
prepared  cost  report.  During  a  transition 
period,  skilled  nursing  facilities  and 
home  health  agencies  must  submit  a 
hard  copy  of  the  completed  cost  report 
forms  in  addition  to  the  electronic  file. 
The  ioilowing  statement  must 
immediately  precede  the  dated 
signature  of  the  provider's  administrator 
or  chief  financial  officer: 

I  hereby  certify  that  I  have  read  the  above 

certification  statemer.t  and  that  I  have 
examined  the  arcompanying  elertronically 
Tiled  or  manually  submitted  cost  report  and 
tne  Balance  Sheet  Statement  of  Revenue  and 

Expenses  prepared  by (Provider 

.Name(s)  and  Number(s))  for  the  cost 

reporting  period  beginning and 

ending and  that  to  the  best  of  my 

iuiowledge  and  belief,  this  report  and 
statement  are  true,  correct,  complete  and 
prepared  from  the  books  and  records  of  the 
pro\ider  in  accordance  with  applicable 
instructions,  except  as  noted   I  further  certih,' 
that  I  am  familiar  with  the  laws  and 
regulations  regarding  the  pn-jvision  of  health 
care  services,  and  that  the  services  identified 
in  this  cost  report  were  provided  in 
compliance  with  such  laws  and  regulations 

{\]  A  provider  may  request  a  delay  or 
waiver  of  the  electronic  submission 
requirement  in  paragraph  (f)(4)(ii)  of 
this  section  if  this  requi.f-ement  would 
cause  a  financial  hardship  or  if  the 
provider  qualifies  as  a  low  or  no 
Medicare  utilization  provnier.  The 
provider  must  submit  a  written  request 
for  delay  or  waiver  \vith  necessary 
supporting  documentation  to  its 
intennediar\'  no  later  than  JO  days  after 
the  end  of  its  cost  reporting  period.  The 
intermedia^'  reviews  the  request  and 
forwards  it.  with  a  recommendation  for 
approval  or  denial,  to  HCFA  cent.ral 
office  within  30  days  of  receipt  of  the 
request  HCFA  centrsl  office  either 
approves  or  denies  the  request  and 
notifies  the  intermediary  within  60  days 
oi  receipt  of  the  request. 


(Catalog  of  Federal  Domestic  .Assistance 
Program  No  93.773  Medicare — Hospital 
Insurance,  and  Program  No.  93  774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  September  27,  1996. 

Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

IFR  Doc.  96-33093  Filed  12-31-96,  8:45  am) 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No  74-14:  Notice  110] 

RIN2127-AG14 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highwav  Traffic 
Safety  Administration  (NHTSA!.  DOT. 
ACTION:  Final  rule,  technical 
amendment 


summary:  On  November  27,  1996, 
NHTSA  published  a  final  rule  requiring 
vehicles  with  air  bags  to  have  new 
warning  labels.  The  preamble  to  the 
notice  stated  tliat  one  of  the  labels,  the 
removable  label,  would  have  the 
following  statement:  "Children  Can  Be 
KILLED  or  INHERED  by  Passenger  Air 
Bag.  "  (emphasis  added)  Two  other 
labels,  the  sun  visoi  warning  label  and 
the  child  seat  label,  also  include 
statements  indicating  that  death  or 
injury  can  occur.  Due  to  a  typographic 
error,  the  figure  in  the  regulator\-  text  for 
the  rem.ovable  Lbel  indicates  that  the 
label  should  read:  "Children  Mav  Be 
KILLED  or  INJL-RED  by  Passenger  Air 
Bag."  (emphasis  added).  This  notice 
corrects  that  error 

DATES:  Effective  Date  The  amendments 
made  in  this  rule  are  effective  Januar)' 
2,  1997. 

Petition  Qptes-  Any  petitions  for 
reconsideration  must  be  received  b\ 
NHTSA  no  later  than  February  18.  1997. 
ADDRESSES;  .■\ny  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  numl>er  of  this  notice 
and  he  submitted  to  .^dmmistrator. 
National  Highway  Traffic  Safety 
.•Kdministration.  400  Seventh  Street,  SW, 
Washington,  DC  20390. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marv  Vfrsailles  Office  of  Safety 
Ferformdurc  Standards.  NTS-31. 
National  Highway  Traffic  Safety 
Administration.  400  Seventli  Street.  SW, 
Washiiigton.  D.C  20590;  telephone 
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(202)  366-2057;  facsimile  (202)  366- 
4329:  electronic  mail 
"mversailles@nhtsa.dot.gov" 
SUPPLEMENTARY  INFORMATION:  On 
November  27.  1996,  .VHTS.A  published 
a  final  rule  amending  49  CFR  571.208  to 
require  vehicles  with  air  bags  to  have 
new  warning  labels.  The  preamble  to 
the  notice  stated  that  one  of  the  labels, 
the  removable  label,  would  have  the 
following  statement-  "Children  Can  Be 
KILLED  or  INJURED  by  Passenger  Air 
Bag."  (emphasis  added)  Two  other 
labels,  the  sun  visor  warning  label  and 
the  child  seat  label,  also  include 
statements  indicating  thai  death  or 
injury  can  occur.  Due  to  a  tvpographic 
error,  the  figure  in  the  regulatory  te.xt  for 
the  rem.ovable  hibe!  indicates  that  the 
label  should  read  "Children  Mav  Be 
KILLED  or  IN'IURED  bv  Passenger  Air 
Bag."  (emphasis  added).  This  notice 
corrects  that  error 

Vehicles  manufactured  on  or  after 
Febr\iary  25.  1997  (90  days  after 
publication  of  the  final  rule)  must  be 
equipped  with  the  new  warning  labels. 
Because  N'HTS,\  is  aware  that  manv 
manufacturers  have  beyun  preparations 
to  comply  with  the  new  rule,  and 
b)ecause  it  would  be  difficult  for 
manufacturers  to  complv  bv  Februarv  25 
if  they  were  to  start  that  process  over 
again,  NHTS.A  has  decided  to  allow 
manufacturers  to  use  either  "can"  or 
"may"  in  the  text  of  the  removable  label 
until  -September  1.  1997  For  vehicles 
manufactured  on  or  after  September  1, 
1997.  the  removable  label  must  use  the 
word  "can." 

N'HTSA  finds  for  good  cause  that  this 
final  rule  can  be  made  effective  in  less 
than  30  days.  This  rule  corrects  a 
typographic  error  in  the  regulatory 
language  of  the  November  27.  1996. 
final  rule.  This  notice  should  therefore 
be  effective  on  the  same  date  as  the 
earlier  rule. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulator,-  Polirit^  and  Proi  edures 

NHTSA  has  considered  ti^e  impact  of 
this  rulemaking  action  under  E.O   12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.G.  12866.  "Regulatory  Planning 
and  Review."  This  document  is  part  of 
an  action  that  was  determined  to  be 


"significant"  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  However,  this  notice  does 
not  impose  any  new  requirements  on 
manufacturers.  It  simply  corrects  a 
typographic  error. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Further,  this  final  rule  will  not  alter  the 
economic  impacts  of  the  November 
1996  final  rule.  As  e.xplained  above,  this 
rule  will  not  have  an  economic  impact 
on  any  manufacturers. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  Natiojjal  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  prinf;iples  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  oijly  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  .sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safetv 
standards.  That  section  does  not  require 
submission  of  a  petition  for 


reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  .safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  title  49  continues  to  read  as  follows: 

Authority;  49  U.S.C.  .322,  30111.  3011.5. 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.208  is  amended  by 
revising  S4.5.1(e)  introductorv  text  and 
by  adding  new  paragraph  (e)(iv)  to  read 
as  follows: 

§  571 .208    Standard  No.  208,  Occupant 
Crash  Protection. 

***** 

84. 5.1     Labeling  and  owner's  manual 


(e)  Label  on  the  dash.  Each  vehicle 
manufactured  on  or  after  February  25. 
1997  that  is  equipped  with  an  inflatable 
restraint  for  the  passenger  position  shall 
have  a  label  attached  to  a  location  on 
the  dashboard  or  the  steering  wheel  hub 
that  is  clearly  visible  from,  all  tYont 
seating  positions.  The  label  need  not  be 
permanently  affixed  to  the  vehicle.  This 
label  shall  conform  in  content  to  the 
label  shown  in  Figure  7  of  this  standard, 
and  shall  complv  with  the  requirements 
of  S4.5.1(e)(2)(i)'through  S4.5.1(e)(2)(iv). 
***** 

(iv)  For  vehicles  manufactured  before 
September  1,  1997,  the  label  shown  in 
Figure  7  may  be  modified  by  replacing 
the  word  "can"  with  the  word  "may"  in 
the  statement:    Children  can  be  killed 
or  injured  by  passenger  air  bag." 


§571.208    [Amended] 

3.  Section  571.208  is  amended  bv 
replacing  figure  7  with  a  new  figure  7 
as  follows: 
L.  Robert  Shelton, 
Associate  Administrator  for  Safetv 
Performance  Standards 
BILUNG  CODE  4S10-S»^ 
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Label  Outline  and  Horizontal  Line  Black 


Bottom  Text  Black 
With  White 
Background 

Top  Text  and  Symbol 
Black  With  Yellow 
Background 


A  WARNING 


Children  Can  Be  KILLED  or  INJURED 
by  Passenger  Air  Bag 

The  back  seat  is  the  safest  place  for  children  12  and  under. 
Make  sure  all  diildren  use  seat  beHs  or  child  seats. 


Figure  7.    Removable  Label  on  Dash. 


[FR  Doc.  96-33308  Filed  12-31-96;  8:45  am] 

BILUNG  CODE  4B10-6»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  950605147-6368-05;  I.D. 
0409960] 

RIN  0648-AH33 

Finai  List  Of  Fisheries  for  1997 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (MMPA),  NMFS  updates  its 
final  List  of  Fisheries  (LOF)  for  1997. 
The  LOF  classifies  fisheries  as  Category 
I,  n,  or  in,  based  on  their  level  of 
incidental  mortalities  and  serious 
injuries  of  marine  mammals.  The  LOF 


informs  the  public  of  the  level  of 
interactions  with  marine  mammals  in 
various  U.S.  commercial  fisheries  and 
which  fisheries  are  subject  to  certain 
provisions  of  the  MMPA,  such  as  the 
requirement  to  register  for 
.'\uthorization  Certificates.  The 
registration  of  several  fisheries  under 
this  program,  referred  to  as  the  Marme 
Mammal  Assessment  Program  (MMAP). 
has  been  successfully  integrated  with 
other  existing  registration  or  permitting 
systems.  NMFS  also  amends  the 
instructions  for  registration  in  part  229 
EFFECTIVE  DATES:  The  amendments  to 
part  229  are  effective  December  27. 
1996.  As  of  December  27,  1996.  the 
effective  period  of  the  List  of  Fisheries 
for  1996  (60  FR  67063.  Dec.  28,  1995) 
is  extended  to  Februar>'  28,  1997.  The 
changes  to  the  List  of  Fisheries  for  1997 
are  effective  March  1.  1997. 
ADDRESSES:  Information  and  registration 
material  for  the  region  in  which  a 
fishery  occurs,  and  reporting  forms,  mav 
be  obtained  from  the  following 
addresses;  NMFS,  Northeast  Region, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298,  Attn-  Sandra  Arvilia; 
NMFS,  Southeast  Region.  9^21 


Executive  Center  Drive  North.  St. 
Petersburg.  FL  33702,  NMFS.  MMAP. 
Protected  Species  Management 
Division.  501  \V.  Ocean  Blvd  ,  Suite 
4200.  Long  Beach  CA  90802-4213; 
NMFS  Northwest  Region.  7600  Sand 
Point  Wav  NE.  Seattle.  \VA  98115.  .Attn: 
Permits  office;  NMFS-P.MRD.  P.O  Box 
22668.  709  West  9th  Street,  luneau.  AK 
99082. 

Comments  regarding  burden-hour 
estimates  for  collection-of-information 
requirements  contained  in  this  final  rule 
should  be  sent  to  Chief,  Marine 
Mammal  Division.  Office  of  Protected 
Resouces.  1315  East-West  Hwv.  Silver 
Spring.  MD  20910  and  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC.  20502  (Attention; 
NO.AA  Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robyn  Angliss,  Office  of  Protected 
Resources,  301-713-2322;  Douglas 
Beach.  Northeast  Region.  508-281- 
9254;  Charles  Oravetz,  Southeast 
Region.  813-570-5301:  James  Leckv. 
Southwest  Region.  310-980-4015:  Brent 
Norberg,  Northwest  Region.  206-526- 
6140;  Steven  Zimmerman.  .Maska 
Region. 907-586-7235. 
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SUPPLEMENTARY  INFORMUTION: 
Publication  of  the  LOF,  which  places  all 
U.S.  commercial  fisheries  into  three 
categories  based  on  their  levels  of 
incidental  mortality  and  serious  injury 
of  marine  mammals,  is  required  by 
section  118  of  the  MMPA.  Background 
information  on  the  history  of  the  LOF 
and  a  discussion  of  the  fishery 
classification  criteria  are  provided  in  the 
proposed  LOF  for  1997  (61  FR  37035, 
July  16,  1996).  The  fishery  classification 
criteria  are  specified  in  the 
implementing  regulations  for  section 
118  of  the  MMPA(50CFR  part  229). 

Registration  Requirements  for  Vessels 
Participating  in  Category  I  and  II 
Fisheries 

Vessel  or  gear  owners  participating  in 
Category  1  or  I!  fisheries  must  register 
under  the  MMPA.  as  rt^quired  by  30  CFR 
229.4   Registration  under  the  MMPA  is 
administered  by  NMFS  regional  offices. 
Thus,  the  procedures  and  fees 
associated  with  registration  differs 
between  Regions.  Under  50  CFR  229.4. 
the  granting  and  administration  of 
.^uthorization  Certificates  is  to  be 
integrated  and  coordinated  with  existing 
state  and  Federal  fisherv  license, 
registration,  or  permit  systems  and 
related  programs,  whenever  possible. 
\lternativc  registration  programs  have 
)een  or  are  being  implemented  in  the 
.•\laska  Region.  N'orthwest  Region,  and 
Northeast  Region.  Special  procedures 
and  instructions  for  registration  in  these 
Regions  are  provided  in  the  next  section 
(see  Region-Specific  Registration 
Requirements) 

It  the  granting  and  administration  of 
authorizations  has  not  been  integrated 
with  state  licensing,  registration,  or 
perm.itting  systems,  owners  of  vessels  or 
gear  must  obtain  registration  packets 
from  the  NMFS  Region  in  which  their 
fishery  operates.  N'MFS  Regional  Offices 
will  endoa\  or  to  send  these  packets  to 
known  participants  in  Category  1  or  II 
fisheries;  however,  it  is  the 
responsibility  of  fishers  to  ensure  that 
these  packets  are  obtained  and 
submitted  to  .\MFS  at  least  30  days  in 
advance  of  fishing  The  registration 
packet  will  typically  include  an  MMAP 
registration  form,  a  list  of  those  fisheries 
in  each  region  that  require  authorization 
in  order  to  incidentally  kill 'or  injure 
marine  mammals  (Categorv  I  and  II 
fisheries),  and  an  explanation  of  the 
management  regime,  including 
instructions  on  reporting  requirements. 
The  registration  packet  may  also  include 
an  explanation  of  the  changes  in  the 
fishery  classification  criteria,  guidance 
on  deterring  marine  mammals,  and  a 
reminder  that  intentional  lethal  takes  of 
marine  mammals  are  no  longer 


permitted  except  under  certain  specific 
conditions. 

Vessel  owners  must  submit  the 
registration  form  and  a  $25  fee  to  the 
NMFS  Regional  Office  in  which  their 
fishery  operates.  NMFS  will  send  the 
vessel  owner  an  Authorization 
Certificate,  program  decals,  and 
reporting  forms  within  60  days  of 
receiving  the  registration  form  and 
application  fee. 

If  the  granting  and  administration  of 
authorizations  under  50  CFR  229.4  is 
not  integrated  or  coordinated  with 
existing  fishery  licenses,  registrations, 
or  related  programs,  requests  for 
registration  forms  and  completed 
registration  forms  should  be  sent  to  the 
NMFS  Regional  Offices  listed  in  this 
notice  under  ADDRESSES. 

Procedures  for  registering  in  each 
NMFS  region  are  outlined  in  the 
following  section. 

Region-Specific  Registration 
Requirements  for  Category  I  and  II 
Fisheries 

Alaska  Region  MMAP  Registration  for 
1997 

In  1997.  registration  in  the  MMAP  for 
fishing  vessels  or  set  net  permit  holders 
participating  in  Alaska  Category  II 
fisheries  will  be  integrated  with  the 
Alaska  Department  of  Fish  and  Game 
(ADF&G)  system  for  registering 
commercial  vessels  and  permitting  set 
net  fishing.  The  information  required  for 
MMAP  registration  will  be  obtained  by 
NMFS  directly  from  ADF&G  and  will  be 
automatically  incorporated  into  the 
NMFS  MMAP  database.  Vessel  owners 
must  indicate  on  their  ADF&G  vessel 
registration  form  which  Category  II 
fishery  they  intend  to  participate  in 
during  1997.  If  a  fishery  is  not 
indicated,  the  vessel  will  not  be 
registered  in  the  MMAP  Registered 
vessel  owners  and  set  net  operators  will 
then  be  sent  an  MMAP  certificate  for 
1997,  an  MMAP  decal,  a  program 
information  sheet,  marine  mammal 
injury  and  mortality  reporting  forms, 
and  a  written  statement  to  be  signed  and 
returned  to  NMFS  indicating  whether 
any  marine  mammals  had  been  injured 
or  killed  during  the  vessel's  commercial 
f!shing  operations  in  1996.  The  vessel  or 
set  net  MMAP  certificate  will  not  be 
considered  valid  until  the  statement 
indicating  any  injuries  or  mortalities  to 
marine  mammals  during  1996  fishing 
operations  is  returned  to  NMFS.  There 
will  be  no  fee  charged  for  MMAP 
registration  for  1997. 


Northwest  Region  (NWR)  MMAP 
Registration  for  1997 

In  the  Northwest  Region,  the  States  of 
Washington  and  Oregon  have  agreed  to 
continue  their  assistance  in  issuing 
Authorization  Certificates  for  Category  I 
and  II  fishers  as  part  of  the  fishing 
license  renewal  process.  There  will  be 
no  additional  charge  to  the  fishers  for 
this  service,  and  the  registration 
instructions  will  remain  the  same  for 
1997  as  they  were  in  1996. 

Southwest  Region  (SWRJ  MMAP 
Registration  for  1997 

SWR  is  in  the  process  of  integrating 
MMAP  registration  for  Category  I  and  II 
fisheries  that  occur  in  California  with 
the  California  Department  of  Fish  and 
Game's  commercial  fishery  permit 
registration  program.  However,  this 
integration  will  not  be  completed  before 
1998.  For  this  reason,  Category  I  and  II 
vessel  owners  in  California  will 
continue  to  register  with  SWR.  In 
December  1996,  vessel  owners  who 
engaged  in  a  Category'  1  or  II  fishery  in 
1996  will  receive  a  registration  packet  in 
the  mail.  Any  Category'  I  or  II  vessel 
owmer  who  has  not  received  an 
application  package  by  December  1, 
1996,  may  request  one  from  NMFS  SWR 
(see  ADDRESSES). 

Southeast  Region  (SERj  MMAP 
Registration  for  1997 

SER  is  in  the  process  of  integrating 
MMAP  registration  for  Category  I  and  II 
fisheries  that  occur  in  the  southeast  U.S. 
Atlantic  Ocean  with  existing  fisherv 
registration  programs.  However,  this 
integration  will  not  be  completed  before 
1998. 

The  only  state  fisheries  in  Category  I 
or  II  that  are  under  SER  jurisdiction 
occur  in  North  Carolina.  State  fishers  in 
North  Carolina  should  expect  to  receive 
a  registration  packet  in  the  mail.  If  a 
fisher  plans  to  participate  in  any  state  or 
Federal  fishery  in  Category  I  or  II  and  a 
registration  packet  is  not  received, 
fishers  should  contact  SER  (see 
ADDRESSES). 

Northeast  Region  (NERj  MMAP 
Registration  for  1997 

N'ER  islntegrating  MMAP  registration 
with  stale  and  Federal  permitting 
processes  for  the  following  fisheries: 
Gulf  of  Maine.  U.S.  mid-.^tlantic  lobster 
fishery.  Atlantic  squid,  mackerel, 
butterfish  trawl,  and  the  New  England 
multispecies  sink  gillnet  fishery 
(including  but  not  lim.ited  to  species  as 
defined  in  the  Northeast  Multispecies 
Fishery  Man.^.gement  Plan,  dogfisli,  and 
monkfish).  The  Category  I  sink  gilinet 
fishery  includes  regulated  and  non- 
regulated  fisheries.  Participants  in  the 
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federally  regulated  segment,  the 
multispecies  sink  gillnet  fishery,  will  be 
registered  in  the  NfMAP  automatically 
through  integration  with  the  Federal 
permit  process.  Fishers  who  do  not  hold 
a  Federal  multispecies  sink  gillnet 
permit  and  who  fish  with  sink  gillnet 
for  non-regulated  species  (dogfish  and 
monkfish)  are  required  to  submit  an 
MMAP  registration  form  and  processing 
fee  to  NMFS. 

Federally  permitted  participants  in 
the  squid,  mackerel,  butterfish  trawl 
fishen,'  will  be  registered  in  the  MMAP 
automatically  through  integration  with 
the  Federal  permit  process.  Fishers  who 
do  not  hold  a  Federal  squid,  mackerel, 
butterfish  trawl  permit  and  who  trawl 
for  those  species  are  required  to  submit 
an  MMvAP  registration  form  and 
processing  fee  to  NMFS. 

State  and  Federally  permitted 
participants  in  the  lobster  trap/pot 
fishery'  will  be  registered  in  the  MMAP 
automatically  through  integration  with 
other  permitting  processes,  The 
integrated  registration  process  is 
expected  to  be  completed  prior  to  the 
effective  date  of  this  final  rule.  NMFS 
expects  to  issue  information  packages  to 
permitted  fishers  by  March  1,  1997. 
For  all  participants  in  fisheries  for 
which  NTvlFS  has  integrated  registration 
with  permitting  processes,  the 
requirements  to  submit  a  registration 
form  and  fee  and  to  post  an  MMAP 
decal  on  the  vessel  will  be  waived  in 
1997.  A  general  certificate  will  be  issued 
and  will  only  be  valid  if  presented  with 
a  valid  state  or  Federal  fishing  permit. 

All  fishers  who  plan  to  participate  in 
any  other  Category  I  and  II  fisheries  in 
the  NER  must  register  under  the  MMAP 
by  submitting  a  registration  or  renewal 
form  and  the  processing  fee  to  NMFS. 

Reporting:  Vessel  owners  or  operators, 
or  fishers  (in  the  case  of  non-vessel 
fisheries),  in  Category  I,  II,  or  III, 
fisheries  must  comply  with  50  CFR 
229.6  and  report  all  incidental  mortality 
and  injury  of  marine  mammals  during 
the  course  of  commercial  fishing 
operations  to  NMFS  Headquarters  or 
appropriate  NMFS  Regional  Office. 
"Injury"  is  defined  in  50  CFR  229.2  as 
a  wound  or  other  physical  harm.  In 
addition,  any  animal  that  ingests  fishing 
gear  or  any  animal  that  is  released  with' 
fishing  gear  entangling,  trailing,  or 
perforating  any  part  of  the  body  ic 
considered  injured  and  must  be 
reported.  Instructions  for  submission  of 
reports  are  found  at  50  CFR  229.6(a). 
Obsen'ers:  Fishers  participating  in 
Category  I  and  II  fisheries  may  be 
required,  upon  request,  to  accommodate 
an  observer  aboard  their  vessels. 
Observer  requirements  mav  be  found  at 
50  CFR  229.7. 


Responses  to  Comments 

NMFS  received  15  comments  on  the 
proposed  LOF.  Many  comments  were 
lengthy  and  raised  many  points  of 
concern.  Key  issues  and  concerns  are 
summarized  and  responded  to  as 
follows; 

General  Comments 

Comment  1:  Timely  data  fiow  from 
the  regional  Fishery  Science  Centers  is 
important.  In  some  cases,  incidental 
take  data  are  2  or  more  years  behind.  In 
addition,  NMFS  should  focus  on 
developing  updated  stock  assessments 
along  with  revised  Potential  Biological 
Removal  (PBR)  levels.  Failure  to  provide 
timely  information  on  mortaUtv  or 
abundance  can  result  in  incorrect 
categorization  of  fisheries  and 
unnecessarv'  risk  to  marine  mammal 
populations. 

Response:  NMFS  agrees  that  the  LOF 
should  strive  to  classify  commercial 
fisheries  based  on  the  best  scientific 
data  available  and  that  NMFS  should 
provide,  when  possible,  updated 
mortality  and  serious  injurv'  estimates 
and  updated  PBR  levels  for  each  LOF. 

Estimates  of  incidental  mortalitv  and 
serious  injurv'  that  are  based  on  observer 
data  and  used  in  the  LOF  are  typically 
2  years  old.  For  instance,  the  proposed 
LOF  for  1998.  which  will  be  developed 
in  early  1997.  will  be  based  on  mortality 
a^nd  serious  injury  estimates  from  1996. 
This  data  lag  is  unavoidable  because  of 
the  time  required  for  entry  and  analysis 
of  observer  data  and  the  time  required 
to  propose  and  finalize  a  new  LOF. 
NMFS  is  aware  that  some  estimates  of 
mortality  and  serious  injurv-  of  marine 
mammals  in  observed  fisheries  are  more 
than  2  years  old,  will  continue  to  work 
towards  improving  both  the  estimates 
and  the  timeline  in  which  they  are 
provided. 

New  draft  Stock  .Assessment  Reports 
(S.ARs).  which  include  revised  estimates 
of  stock-specific  and  fishery-specific 
mortality  and  serious  injur\',  and 
revised  abundance  estimates  and 
associated  PBR  levels,  are  expected  to 
be  made  available  to  the  public  in  the 
near  future.  If  final  S.ARs  are  not 
a\  aiiable  when  the  proposed  LOF  for 
1998  is  developed,  .NMFS  will  base  the 
proposed  LOF  for  1998  on  the 
information  provided  in  the  draft  SARs. 

Comment  2.  Several  commenters 
believed  that  the  reclassification  of  a 
fishery  from  Category  III  to  either 
Categon,-  II  or  I  in  the  LOF  would 
automatically  result  in  the 
implementation  of  an  observer  program 
for  that  fishery. 

Response:  The  final  regulations 
implementing  section  118  of  the  MMPA 


require  that  vessels  in  fisheries 
classified  in  Categorv'  I  or  II  to  provide 
accommodations  for  observers  if 
requested  by  NMFS  (50  CFR  229. 7fb)). 
Neither  the  regulations  nor  the  .MMPA 
require  that  NMFS  place  observers  on 
all  vessels  participating  in  all  fisheries 
classified  in  Categorv'  I  or  II.  While 
information  collected  by  observers 
aboard  vessels  usually  provides  the 
most  accurate  description  of  the  level  of 
serious  injur>  and  mortality  to  marine 
mammals  incidental  to  commercial 
fishing  operations,  monitoring  of 
commercial  fishing  operations  may  also 
be  accomplished  via  alternative 
monitoring  programs. 

Comment  3.  Annual  reporting 
requirements  need  to  be  more  specific 
about  the  condition  of  live  manne 
mammal  releases.  NMFS  needs  to  gather 
detailed  information  on  "released 
unharmed,"  "injury,"  "serious  injury," 
or  "incidental  mortaUty     A  simple 
check  box  with  "yes"  or  "no"  to  the 
question  of  killed  or  injured  will 
continue  to  create  problems  with  NMFS' 
assessment  of  the  estimated  level  of 
"serious  injury  and/or  incidental 
mortality"  with  any  accuracy  NMFS 
has  yet  to  determine  what  distinguishes 
an  injury  from  a  serious  injurv  and  how 
it  relates  to  sur\-ivability  of  released 
marine  mammals.  Both  NMFS  and 
Congress  acknowledge  that  encounters 
with  marine  mammals  do  not  alwavs 
result  in  "injury'  .  "serious  injurv'",  or 
"incidental  mortalitv". 

Response:  As  stated  b\  the 
commenter,  NlviFS  recognizes  that  not 
all  accidental  encounters  between 
comimercial  fishing  vessels  or  gear  and 
marine  mamm^.s  result  in  injuries, 
serious  injuries,  or  mortalities. 

NMFS  has  provided  considerable 
guidance  as  to  what  constitutes  an 
injury,  because  fishers  must  be  provided 
with  criteria  in  order  to  determine 
whether  an  incidental  interaction  with  a 
marine  mammal  constitutes  an  injury 
and  whether  a  report  of  interaction 
needs  to  be  submitted  to  NMFS.  An 
injury  is  defined  in  50  CFR  229.2  as 

*   *    *  a  wound  or  other  physical  harm. 
Signs  of  injury  to  a  marine  ma.Timal  include, 
but  are  not  limited  to.  visible  blood  flow,  loss 
of  or  damage  to  an  appendage  or  )aw, 
inabilir>'  to  use  one  or  more  appendages, 
as\TTimeln'  in  the  shape  of  the  bodv  or  body 
position,  noticeable  swelling  or  hemorrhage, 
laceration,  puncture  or  rupture  of  eveball, 
listless  appearance  or  inability  to  defend 
Itself  inability  to  swim  or  dive  upwn  release 
from  fishing  gear,  or  signs  of  equilibrium 
imbalance.  Any  animal  that  ingests  fishing 
gear,  or  any  an:mal  that  is  released  with 
tlshing  gear  entanglmg,  trailing  or  perforating 
any  part  of  the  bod>  will  h>e  considered 
injured  regardless  of  the  absence  of  any 
wound  or  other  evidence  of  an  injury. 
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The  definition  of  serious  injury  is 
more  general.  It  is  recognized  that  not 
all  incidental  injuries  to  marine 
mammals  are  serious  or  are  likely  to 
result  in  a  mortality.  Serious  injur\'  is 
defined  in  50  CFR  229.2  as  'any  injury 
that  will  likely  result  in  mortality." 

NMFS  anticipates  that  the  types  of 
injuries  that  constitute  senous  injuries 
may  be  species-specific  and  fishery- 
specific.  Interim  guidelines  were 
developed  by  the  Northeast  Region  in 
order  to  address  the  serious  injury  and 
mortality  of  large  whales  incidental  to 
the  lobster  pot  fishery.  The  response  to 
comment  19  describes  these  interim 
guidelines.  National  guidelines  for 
determining  which  injuries  should  be 
considered  serious  and  likely  to  result 
in  mortality  will  be  developed  by  NMFS 
in  1997  and  will  be  made  available  for 
public  comment. 

Comment  4:  Observers  should  be 
placed  on  vessels  when  NMFS  has 
questions  about  the  level  of  serious 
injury  and/or  incidental  mortaUty  in  a 
particular  fishery.  Current  fishery 
designations  do  not  reflect  the  realities 
of  fishery  interactions;  they  only  reflect 
what  fisheries  NMFS  has  chosen  to 
concentrate  on  observing  thus  far 

Response-  The  classification  of 
commercial  fisheries  in  the  LOF  is 
based  on  current  information  on  the 
level  of  serious  injury  and  mortality  of 
marine  mammals  incidental  to 
commercial  fisheries.  NMFS  disagrees 
that  current  fishery  designations  only 
reflect  what  fisheries  NMFS  has 
observed  to  date.  There  are  several 
fisheries  whose  classification  in 
Category  II  has  been  justified  by  using 
something  other  than  observer  data, 
such  as  the  Southeast  .Alaska  salmon 
purse  seine  fishery,  the  North  Carolina 
stop  net  fisherv',  and  the  mid-Atlantic 
coastal  gillnet  fishery. 

Comment  5:  Time  should  be  spent  in 
the  productive  capacity  of  research  and 
development  for  a  technological 
solution  in  the  areas  of  documented 
take. 

Response:  NMP^S  agrees.  Each  year. 
NMFS  allocates  funding  to  improve  gear 
technology  in  order  to  reduce  serious 
injuries  and  mortahties  of  protected 
species. 

Comment  6:  A  Category  I  listing 
focuses  considerable  attention  on  the 
fishery  and  gear  types  in  question.  This 
attention  translates  into  regulatory  and 
legislative  action  to  mandate  nontrivial 
measures  to  reduce  or  eliminate  the  risk 
to  the  endangered  species  in  question. 
Such  attention  and  actions  should  be 
commensurate  with  the  demonstrated 
real  risk,  so  that  unwarranted  costs  and 
hardships  are  not  imposed  on  people 


and  businesses  that  have  no  impact  on 
the  whales. 

Response:  Fisheries  placed  in 
Category  I  in  the  LOF  are  those  that 
have  been  determined  to  have  frequent 
incidental  serious  injuries  and 
mortalities  of  marine  mammals.  Because 
the  fishery  classification  criteria  are 
defined  relative  to  a  stock's  PBR  level 
and  because  the  PBR  level  for  somie 
marine  mammal  stocks,  particularly 
endangered  marine  mammal  stocks,  are 
very  low,  some  commercial  fisheries 
that  incur  a  few  (i.e.,  1  to  5)  serious 
injuries  or  mortalities  of  these  marine 
mammals,  will  be  classified  in  Category' 
I. 

The  LOF  itself  does  not  impose 
changes  in  fishery  management  that 
impact  commercial  fishers.  Generally, 
reduction  of  serious  injuries  and 
mortalities  incidental  to  commercial 
fisheries  will  be  addressed  by  the  Take 
Reduction  Team  (TRT)  process.  The 
MMPA  requires  that  NMFS  convene 
TRTs  that  include  representatives  of  all 
impacted  constituents.  These  Teams 
develop  Take  Reduction  Plans  (TRPs) 
which  have  the  short-term  objective  of 
reducing  serious  injury  and  mortality 
levels  to  the  PBR  levels  of  the  involved 
stocks,  and  the  long-term  objective  of 
reducing  serious  injury  and  mortality 
levels  to  the  Zero  Mortality  Rate  Goal. 
Proposed  regulations  resulting  from 
TRPs  will  be  published  in  the  Federal 
Register,  and  comments  on  the  methods 
that  NMFS  proposes  to  use  to  reduce 
interactions  between  marine  mammals 
and  commercial  fisheries  will  be 
solicited  at  that  time. 

Comment  7:  For  practical  purposes. 
Congress  apparently  intended  Category  I 
to  indicate  a  frequent  incidence  of 
serious  injury  and  mortality  However, 
in  a  sleight  of  language  that  makes 
citizens  so  wary  of  their  government, 
the  definition  of  "frequent"  makes  it 
possible  to  call  something  "frequent" 
that  any  practical  person  would  call 
remote. 

Response:  Pursuant  to  the  MMPA, 
Category'  I,  II,  and  III  fisheries  are  those 
that  incur  frequent,  occasional,  or  have 
a  remote  likelihood  of  incidental  serious 
injuries  and  mortalities  of  marine 
mammals,  respectively.  Congress  did 
not  provide  a  definition  of  "frequent," 
"occasional,"  or  "remote  likelihood"  in 
the  MMPA.  The  final  regulations 
implementing  section  118  defined 
Category  I,  II,  and  III  fisheries  and 
thereby  defined  "frequent," 
"occasional,"  and  "remote  likelihood" 
based  on  the  number  of  marine 
mammals  seriously  injured  or  killed 
incidental  to  commercial  fishing 
operations  relative  to  the  marine 
mammal  stock's  PBR  level. 


NMFS'  fishery  classification  criteria 
allow  the  agency  to  consider  the  level  of 
serious  injury  and  mortality  incidental 
to  commercial  fishing  on  a  stock- 
specific  basis  using  a  "weakest  stock" 
approach.  The  population  level  and 
status  of  each  marine  mammal  stock  is 
specific  to  that  stock.  Thus,  the  level  of 
impact  each  marine  mammal  population 
can  withstand  while  allowing  the 
population  to  attain  its  optimum 
sustainable  population  (OSP)  level  is 
also  stock-specific.  For  instance, 
because  the  estimated  minimum 
population  size  of  North  Atlantic  right 
whales  is  295  animals,  the  number  of 
animals  that  can  be  removed  from  the 
population  by  commercial  fishing  while 
allowing  the  population  to  attain  OSP  is 
0.4.  In  contrast,  because  the  minimum 
population  size  of  the  Oregon/ 
Washington  coastal  stock  of  harbor  seals 
is  28,322,  \h3  number  of  animals  that 
can  be  removed  from  this  population  by 
commercial  fishing  while  allowing  the 
population  to  attain  OSP  is  1,699.  Thus, 
a  small  take  of  right  whales  (under  1  per 
year)  would  have  a  significant  negative 
effect  on  the  population,  while  a  similar 
level  of  take  of  the  Oregon/Washington 
stock  of  harbor  seals  would  not.  NMFS' 
chosen  approach  to  the  classification 
criteria  allows  it  to  focus  management 
actions  where  fishery  interactions  have 
a  significant  negative  effect  on  a  marine 
mammal  population. 

Comment  S:  If  the  MMPA  programs 
succeed  in  protecting  marine  mammals, 
their  numbers  will  increase,  and 
logically,  so  will  fishery  interactions 
with  them.  It  is  not  only  possible,  but 
virtually  guaranteed,  that  no  matter 
what  commercial  fishermen  do  to 
minimize  interactions,  they  will  interact 
with  more  and  more  animals  until  an 
active  deterrent  is  in  general  use. 

Response:  The  fishery  classification 
criteria  in  the  final  regulations 
implementing  section  1 18  are  defined 
relative  to  a  marine  mammal  stock's 
PBR  level.  Thus,  if  the  population  of  a 
particular  stock  of  marine  mammal 
increases,  the  PBR  level  would  be 
expected  to  increase  as  well. 
Consequently,  commercial  fisheries 
could  anticipate  that  a  higher  number  of 
incidental  serious  injuries  and 
mortalities  could  be  authorized, 
provided  that  the  level  relative  to  the 
PBR  level  remains  constant  or 
decreases. 

Comment  9:  It  appears  that  marine 
mammal  takes  by  fishermen  of  other 
countries  fishing  in  proximity  to  the 
concerned  stocks  will  be  considered  as 
"uncontrollable  mortality"  and  will 
come  "off  the  top"  before  NMFS  sets  the 
PBR  level. 


UMI 
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Response:  The  calculation  of  a  PBR 
level  for  tiansboundary  marine  mammal 
stocks  was  considered  on  a  case-bv-case 
basis.  General  guidelines  for  migratory 
and  non-migratory  stocks  were 
developed  but  were  nol  applied  in  those 
instances  where  the  guideUnes  were 
inconsistent  with  what  is  known  about 
the  biology  of  the  marine  mamma!  stock 
of  concern.  For  migratory  stocks,  PBR 
level  calculations  are  generallv  based 
upon  the  portion  of  the  stock  foimd  in 
waters  under  U.S.  jurisdiction  or  the 
proportion  of  the  year  that  a  migraton' 
stock  spends  in  waters  under  U.S. 
jurisdiction,  and  mortalities  from 
foreign  fisheries  were  generally 
included  in  the  estimate  of  total 
mortality  but  not  in  the  estimate  of 
mortality  incidental  to  US.  fishing 
operations.  For  non-migratory  storks, 
the  PBR  level  wa?  calculated  based  on 
the  abundance  estimate  of  the  stock 
residing  in  U.S.  territorial  waters  and 
the  Exclusive  Economic  Zone  (EEZ), 
Restricting  PBR  level  calculations  in 
stich  a  manner  was  considered 
appropnate  because  NMFS  can  only 
regulate  incidental  monalitv  and  serious 
injury  with  respect  to  fishing  activities 
under  U.S.  jurisdiction.  Mortality  and 
serious  injury  incidental  to  foreign 
fishinj?  operations  outside  the  US  EEZ 
generally  do  not  affect  the  status  of  the 
stock  (strategic  vs.  non-Si.rdtegic)  and  are 
not  included  in  the  estimate  of  fishing 
mortality:  thus,  incidental  takes  of 
marine  mammals  by  foreign  fishing 
vessels  should  not  affect  the 
classification  of  U.S.  commercial 
fisheries  and  will  not  affect  the  ability 
of  U.S.  commercial  fishers  to  compete 
with  foreign  fishers. 

Comments  on  Fisheries  in  the  S'ortheast 
Region 

Comments  on  the  Gulf  of  Maine 
Mackerel  Trawl  Fishery 

Comment  10:  The  commenter 
questioned  NMFS'  allegation  that 
significant  effort  is  not  expected  in  the 
Gulf  of  Maine  mackerel  trawi  fishery.  As 
fisheries  are  coming  under  effort 
restrictions  for  ground  fish  in  the  Gulf  of 
Maine,  more  effort  is  likely  in  herring 
and  mackerel  fisheries,  as  these  stocks 
are  more  abundant.  Although  this 
fishery  may  not  merit  a  separate  listing 
from  the  combined  trawl  fishery  for 
squid,  mackerel,  and  butterfish^ 
attention  needs  to  be  paid  to  the  likely 
increase  in  effort. 

Response:  Since  a  new  listing  for  the 
Atlantic  squid,  mackerel,  and  butterfish 
trawl  was  crea'ed  in  the  1996  LOF.  the 
Usting  for  the  Gulf  o;'  Maine  mackerel 
trawl  fishery  is  duplicative  and  has  been 
deleted  in  the  1997  LOF.  The  squid, 


mackerel,  butterfish  trawl  fisher}'  is 
retained  in  Category  II  in  the  1997  LOF. 
NMFS  anticipates  that  additional 
information  on  effort  in  this  fisherv  will 
be  available  from  fishing  vessel  and 
dealer  logbooks.  NMFS  agrees  that  there 
is  potential  for  expansion  of  the 
mackerel  trawl  fi;,hfcr>-  since  the  stock  is 
currently  considen^d  underexploited. 
However,  because  the  economic 
viability  of  this  fishery  is  uncertain, 
effort  may  nol  increase  appreciably  in 
the  near  future. 

Fishers  who  hold  a  Federal  permit  for 
the  squid,  mackerel,  butterfish  fisherj- 
will  be  registered  automatically  under 
the  new  integrated  registration  system. 
Fishers  who  participate  in  the  state 
component  of  this  fishery  must  obtain 
registration  materials  from  NMFS  and 
must  subm.it  the  completed  registration 
nnd  a  S25  fee  to  be  authorized  under  the 
MMPA  (see  instructions  under 
Registration). 

Comments  on  the  Finfish  Aquaculture 
Fishery- 

Comment  li   Harbor  seals  should  be 
added  as  interacting  with  the  Finfish 
Aquaculture  Fisherv 

Bespcnse.  The  addition  of  harbor 
seals  as  an  interacting  stock  is  due  to  the 
entanglement  of  harbor  seals  in 
aquaculture  pens  NMFS  has  no  further 
information  to  indicate  anv  marine 
mammal  stocks  olher  than  harbor  seals 
interacting  with  this  fisherv  during  the 
1990-1994  period. 

Offshore  Monkfish  Bottom  Gillnet 
Fishery 

Comment  12:  The  offshore  monkfish 
bottom  gillnet  fishery  should  be  divided 
into  components  of  the  Northeast 
Multispecies  sink  gillnet  fishery  and  the 
U.S.  Mid-.^tiantic  coastal  gillnet  fishery. 

Response:  NMFS  agrees  This  change 
will  impact  several  vessels  that  were 
using  sink  gillnet  gear  but  were  not 
required  to  be  permitted  imder  the 
Multispecies  Fishery  Management  Plan 
(FMP)  because  they  were  targeting 
monkfish  and/or  dogfish,  which  are  not 
currently  included  under  the 
Multispecies  FMP.  Monkfish  was  fisted 
as  a  target  species  in  the  1996  LOF  for 
the  Northeast  Multispecies  sink  gillnet 
fishery  but  not  for  the  Mid-Atlantic 
gillnet  fishery.  Fishers  who  hold  a 
Federal  permit  for  the  multispecies  sink 
gillnet  fishery  will  be  registered 
automatically  under  the  new  integrated 
registration  system.  Fishers  who  target 
only  monkfish  and  do  not  have  a 
Federal  multispecies  permit  must  obtain 
registration  materials  from  NMFS  and 
must  submit  the  completed  regi.stration 
and  a  S25  fee  to  be  authorized  under  the 


MMPA  (see  instructions  under 
Registration). 

Comment  13:  It  was  not  reflected  in 
the  proposed  LOF  that  any  interactions 
between  the  offshore  monkfish  bottom 
gillnet  fisher>-  and  marine  mammals 
were  recorded  in  the  course  of 
observation  from  the  observer  program, 
nor  were  anecdotal  reports  provided. 
Why  is  the  monkfish  bottom  gillnet 
fishery  being  subjected  to  the 
requirements  of  the  MMPA?  If  then? 
have  been  reports  of  interactions  with 
marine  mammals  in  the  course  of  the 
fishing  operations  of  the  sink  gillnet 
dogfish  and  monkfish  fisheries,  then 
these  reports  should  be  presented  in  the 
Federal  Register  as  sufficient  to  classify 
them  as  tiie  proposed  rule  states. 
Without  that  documentation,  this 
fishery  is  being  classified  for  unjust  and 
unsound  scientific  reasoning  until  such 
fact  and  proof  com.e  forward. 

Response:  NMFS  recognizes  that 
quantitative  information  was  not 
provided  in  the  proposed  LOF  in 
support  of  the  combination  of  the 
offshore  monkfish  bottom  gillnet  fishery 
with  the  New  England  multispecies  sink 
gillnet  fishery  in  Category  I  or  with  the 
U.S.  mid-Atlantic  coastal  gillnet  fisher}' 
in  Category  II.  depending  on  the 
geographic  location  m  which  the  fisher 
operates.  As  indicated  in  the  proposed 
LOF.  the  offshore  monkfish  bottom 
gillnet  fishery  should  l>e  combined  with 
the  New  England  multispecies  sink 
gillnet  fisher\  or  the  US.  mid-Atiantic 
coastal  gillnet  fisher,',  primarily  because 
the  off.shore  monkfish  gillnet  fishery- 
uses  tied-down  sink  giilnet  gear,  which 
is  similar  to  the  gear  type  used  for 
fioiuider  in  the  multispecies  fishery, 
and  thus,  is  an  extension  of  current 
fisheries  already  in  e.xistence  and  is  not 
a  separate  fishery.  Vessels  occasionally 
set  strings  of  nets  for  monkfish  in  the 
same  area  and  on  the  same  trip  as 
strings  of  nets  set  for  eroundfish.  Thus, 
because  the  gear  is  similar,  there  is  no 
practical  distinction  between  the 
fisheries. 

Comments  on  the  Classification  of  the 
Lobster  Pot  Fishen,- 

A.  Comments  regardmg  the  data  used 
to  classif}  the  fishery. 

Comment  14:  What  is  the  definition  of 
"serious  intury"  as  it  pertains  to  the 
lobster  pot  fishery  classification  and 
who  determines  whether  the  injurv  was 
serious' 

Response:  Sec  responsF  to  comment  3 
regarding  the  definitions  of  'injury'  and 
"serious  injvu^"  under  50  CFR  229.2. 

National  guidelines  for  determining 
what  constitutes  a  senous  injurv  have 
nol  been  esiabiished  The  Atlantic 
ScienUfic  Review  Group  (SRG),  which 


38 


Federal  Register  /  Vol.  62.  No.  1  /  Thursday.  January  2,   1997  /  Rules  and  Regulations 


advises  the  agency  on  the  science  used 
bv  NMFS  to  manage  marine  mammals 
in  the  Atlantic  Ocean,  r'Kommended 
that  all  instances  whorf-  !n  irine 
mammals  are  released  alive  from  fishing 
gear  be  considered  serious  injuries  until 
documentation  to  the  contrary  has  been 
produced 

In  the  absence  of  national  guidelines 
and  because  interim  criteria  for  serious 
miury  were  urgently  needed  to  address 
the  impact  of  the  lobster  pot  fishery  to 
right  and  humpback  whales,  the 
Northeast  Region  utilized  interim 
criteria  for  det»^rmininy  what  constitutes 
a  serious  iniur%-  to  large  whales.  The 
criteria  developed  by  the  Northeast 
Region  and  used  in  the  classification  of 
the  lobster  fisherv  were  not  as 
conservative  as  the  Atlantic  SRG  has 
recommended. 

According  to  the  definition  of  injury, 
animals  entangled  m  fishing  gear,  or 
released  with  gear  trailing,  are 
considered  injured.  For  the  analysis  of 
the  level  of  impact  incidental  to  the 
lobster  pot  fishery,  an  injury  was 
considered  serious  if  it  met  any  of  the 
following  criteria,  (a)  Entanglement  did 
or  could  interfere  with  feeding  (e.g., 
cinching  loop  around  snout  or  gear 
through  baleen);  (b)  entanglement  did  or 
could  interfere  with  mobility  (e.g., 
whale  anchored,  nippers  pinned,  flukes 
weighed  down,  gear  apparently 
preventing  whale  from  getting  to  the 
surface  to  breathe);  or  (c)  entanglement 
resulted  in  substantia!  wounds  (e.g., 
deep  cuts,  tendon/ligament  or  bone 
damage),  that  may  result  in  loss  of 
appendages  or  debditating  infection.  A 
secondary  consideration  used  in  the 
analysis  was  whether  the  emwth  of  a 
juvenile  animal  could  cause  further 
injury  by  a  cinching  entanglement  on 
any  part  of  its  bodv  as  it  increased  in 
size- 
In  some  cases,  records  of  serious 
injury  entanglements  used  for  this 
analysis  described  whales  which  were 
disentangled.  In  cases  of  significant 
entanglements,  the  injuries  were 
considered  serious  unless  NMFS  could 
confirm  with  reliable  information  that 
the  whale  was  complotelv  freed  of  gear. 


and  that  the  whale  did  not  incuj 
residual  serious  injuries. 

If  necessary,  these  guidelines  will  be 
changed  to  ensure  consistency  with  the 
national  guidelines. 

Comment  JS.The  lobster  fishery  was 
placed  in  Category  I  because  of  one 
entanglement  of  a  right  whale  in  26 
years.  Because  this  constitutes  a  rare 
interaction,  it  is  inappropriate  to  place 
this  fishery  in  Category  I. 

Response:  NMFS  disagrees  that  the 
interaction  between  northern  right 
whales  and  the  lobster  pot  fishery 
should  be  considered  rare.  The  lobster 
fishery  was  placed  in  Category  1  in  the 
proposed  LOF  based  on  1  serious  injury 
or  mortality  of  a  northern  right  whale  in 
5  years.  This  animal  was  first  seen 
entangled  in  lobster  gear  on  December 
21,  1993,  and  stranded  dead  in  July  of 
1995.  In  addition,  since  the  publication 
of  the  proposed  LOF,  NMFS  identified 
a  second  record  (July  9,  1993)  as  a 
serious  injury  of  a  right  whale  in  lobster 
pot  gear.  Thus,  the  placement  of  the 
lobster  pot  fishery  in  Category  i  in  this 
final  LOF  is  based  on  two  mortalities  or 
serious  injuries  of  right  whales,  one  that 
was  first  seen  on  12/21/93  and  a  second 
that  was  first  seen  on  7/9/93  (see  Table 
1). 

NMFS  considered  ordy  data  from 
1990  to  1994  in  this  analysis.  NMFS 
used  21  records  of  serious  injury  and 
mortality  incidental  to  the  lobster 
fishery  for  this  analysis  (see  Table  1).  Of 
the  records  NMFS  considered  suitable 
for  this  analysis,  lobster  pot  gear  was 
responsible  for  the  serious  injury  or 
mortality  of  two  right  whales,  9 
humpback  whales,  and  7  minke  whales. 
In  addition,  NMFS  has  records  of  two 
additional  humpback  whales  and  one 
minke  whale  that  could  be  seriously 
injured:  these  records  are  currently 
under  evaluation.  NMFS  also  has 
records  of  25  other  whale  entanglem.ents 
collected  between  1990  and  1994  that 
were  excluded  from  this  analysis  due  to 
insufficient  information  on  gear  type. 
species  identification,  or  degree  of 
injury.  It  is  likely  that  some  percentage 
of  those  entanglements  represent  serious 
injury  and/or  mortality  due  lo 
entanglement  in  lobster  gear. 


Table  1:  NMFS  Record  of  Serious  Injury  and/or  Mortalitv  of  Urge 
Maine,  U.S.  Mid-Atlantic  Lobster  Trap/Pot  Fishery 


NMFS  IS  using  opportunistic  data  to 
classify  the  lobster  pot  fishery. 
Opportunistic  reports  provided  bv 
sources  such  as  NMFS,  the  New- 
England  Aquarium,  and  private  citizens 
cannot  be  extrapolated  to  provide  a  total 
estimate  of  serious  injury  and  mortality 
incidental  to  this  fishery.  The  true  level 
of  incidental  serious  inj\iry  and 
mortality  incidental  to  this  fishery  is 
'inknown  but  may  be  higher  than  that 
reported  nere. 

The  total  observed  serious  injury  or 
mortality  of  right  whales  incidental  to 
tfie  lobster  pot  fishery  for  1990  to  1994 
is  0.4  animals  per  year;  the  PBR  level  for 
the  northern  right  whale  stock  is  0.4 
.■Hnimais.  Thus,  because  the  total  fishery- 
related  incidental  mortality  and  serious 
injury  for  all  commercial  fisheries  is 
above  10  percent  of  the  PBR  !e\pi  for 
this  stock,  and  because  the  average  take 
for  the  past  5  years  is  greater  than  or 
equal  to  ,^0  percent  of  the  PBR  level  (2 
animals  in  5  years  equals  0.4  animals 
per  year;  this  is  equivalent  to  the  PBR 
level  for  this  stock),  placement  in 
Category  I  is  justified,  based  on  impact 
to  northern  right  whales. 

In  addition  to  the  serious  injury  and 
m.orta'ity  of  northern  right  vvhalps 
incidental  to  the  lobster  pot  fishery,  1 1 
humpback  whales  were  seriously 
injured  or  killed  by  lobster  pot  gea' 
between  1990  and  1994.  This  level  of 
serious  injury  and  mortality  of 
humpback  whales  averages  to  18 
animals  per  year,  which  represents  19 
percent  of  the  PBR  level  for  that  stock 
(PBR  level  ^  9.7).  This  level  of 
incidental  serious  injury  and  mortality 
would  justify  placement  of  the  lobster 
pot  fishery  in  Category  II.  In  addition  to 
the  records  of  serious  injuries  and 
mortalities  of  large  whales  in  lobster 
gear  used  in  this  analysis.  NMFS  has 
data  which  show  that  large  whale  (right, 
humpback,  minke)  entanglement  in  U.S. 
lobster  gear  has  occurred  historically 
and  nas  continued  since  1994.  which  is 
the  last  year  of  data  used  in  this 
analysis. 

Refer  to  the  respon.-^e  to  comment  7 
for  a  discussion  of  the  stock-specific 
approach  of  the  fishery  classification 
criteria 

Whales  Incidental  to  the  Gulf  of 

FOR  1990-1994* 


Dale 
Sighted" 


Species 


7/9/93 


NortTi  Atlantic  right 
wtTale. 


Sighting  Legation 


Georges  Bank 


Description  of  gear  and  evidence  of  serious  injury/monality 


Outcome* 


Lobster  t3w6y,  warp,  swivel  plus  swordfish  drittnet;  tail  of  juve- 
nile cut'  8"  on  botH  sides  from  lobster  line;  partially  healed 
arxl  re-cut  by  net;  wrapped  m  net;  partially  disentangled  7/9 
by  drittnet  fisher;  remainder  removed  8/7  by 
disentanglement  team  ;  re-sigtited  9/93  in  NY  in  shallow 
water;  pfesumed  dead  from  entanglement  'njurles. 


Senous  injury. 
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TABlE  1:  NMFS  RECORD  OF  SERIOUS  INJURV  AND/OR  MORTALITY  OF  LARGE  WhAlES  INCIDENTAL  TQ  the  GuLF  QF 

Maine,  U.S.  Mid-Atlantic  Lobster  Trap/Pot  Fishery  for  1S9Q-1 994*— Continued 


Date 
Sighted* 


Species 


I 


Sighting  Location     |      Descnptlon  of  gear  and  evidence  o'  senous  iniury/mortali'y 


12/21/93 


North  Atlantic  right 
whale. 


4/10/90  i  Humpback  whale 
5/18/90    Humpback  whale 

7/4/90    Humpback  whale 
8/1/91     Humpback  whale 


8/24,31  i  Humpback  whale 


10/3/91  I  HurnpbacK  whale 

4/22/93    Humpback  whale 

6/13/93  i  Humpback  whale 
8/11/93    Humpback  whale 

8/19/93  I  Humpback  whale 
8/11,94    Humpback  whale 


6/25/90  !  Minke  whale 


a' 16/90 
a'26/91 


Minke  whale 
Minke  whale 


i0,'2a'91     Minke  whaie 


8/22/92  i  Minke  whale Maine  

9'21/92  I  Minke  whale  |  Maine  , 

9'3/93     Mirwe  whale '  New  Hampshire 

7/2'94  1  Minke  whale  I  Maine  


Georgia    ^  Lobster  trap  trawl  ng  ;line  with  secondary  lines  spiiced  in  per- 

r^endicularly);  rrK3St!y  floating  poly  hne  aisc  sinking  (Xily'da- 
cron  line  w/wooden  toggle,  green  poi,  grourxjlme  imbedded 
3"  intc  bone  at  right  flippe:  mserio'^  &  through  tjaleen,  6—8 
wraps  around  fiippe',  dart-,  vvarp  or  Liack;  juven^ie  stranded 
dead  7/95  in  R' 

Massachusetts  Lobster  gear,  fisher  observed  free-swimmmg  wha'e  draggng 

hundreds  of  yards  of  gear  and  cut  most  off 

Massachusetts  I  Flipper  of  tree-swimming  whale   entangled  ir^  lobster   warp. 

1      trailing  blue  and  orange  float;  may  have  nac  Ime  throug,i 
mouth. 

New  Hampshire  i  Lobster  line  &  orange  buoy   whaie  may  ha.e  snaker  some  o' 

'.      the  pots;  juvenile,  last  seen  trailing  txioy. 

Massachusetts  I  Gillnet.  lobster  (including  pot;  &  tuna  gea, .  g'appimg  'ioo^, 

trailing  5C'  of  netling;  gear  around  mouth  £  tai',  emaciated  & 
tired;  couid  not  swim  with  tan,  freed  8lV'9''  by 
disentanglement  team  juvenile,  m  t>ad  shape;  sighted  over 
next  weei'  swimming  slowly 

New  York  Lobster  trap  traw;  ng    at  least  '2  pots  &  2  high-ftyers    lobster 

line  ever  flipper  anc  fluke.,  swimming  impaired atypcai  d'S- 
tressed'labored  breathing;  mostly  stayed  |ust  belo*  su^ace; 
heading  towaro  land,  luvenile  animal,  disentangled 

Massachusetts    Lobster  trap  trawl  w'2  buoys   nne  tignt  around  tail,  free-swim- 

ming,  not  in  immediate  danger  but  dose  to  st"K>re.  cut  tree 
by  local  lobsterman  (not  his  gear;,  K  headed  oirt  to  see.  un- 
known whether  trailing  gear  juveniie. 

New  Hampshire  i  Lobster  iir:e  abound  tail  stock  &  flukes,  whaie  tnm,  unknown  i! 

gear  trailing;  protjably  same  v.'haic  freed  t:\  disentanglement 
team  on  4'24/93;  thin  and  weak-  some  heama  a'ounc  ime 
juvenile  animal. 

New  Hampshire  Pot  warp  wrapped  around  flippers  &  oooy,  some  bieedng  on 

right;  line  trailing,  cal*  c'  tf>e  year,  fresh  wounos, 

Maine  Lctjster  &  sink  gillnet;  reported  by  lobsterman,  gear  ove'  t>aci. 

&  through  mouth,  anchored,  partiai:>  d.seniangled  oy  diver, 
left  gear  through  mouih  at  hmgt  whaie  swarr,  away;  juve- 
nile animal 

Maine  Lobster  gear  in  moutt~  4  arouna  tail  stock   sem.-ancnored.  .a- 

bored  breathi,ngwheezing, 

Maine  Probable  single  trap  lotiste"-  gear  wrapped  around  c  drapec 

over  flipper;  heavy  density  oi  pots  m  area,  at  least  partially 
disentangled  by  tobsterman  (not  his  gear). 

Maine  Lobster  gear  around  tail  stock;  line  around  pectora'  fins  and  .n 

mouth;  stranded  alive  as  a  result  o!  entanglement  injuries; 
okj  entanglement;  emaciateo  heavy  barnacle  load,  lesions; 
tail  deformec.  juvenile. 

Massachusetts  Trailing  lobster  gear;  looked  bad 

Maine  Lobster  trap  lines  through  rriouth  and  a^oi/.Td  tail,  lobstermai^ 

found  dead  whale  in  his  gear;  juvenre  animai 

New  Hampshire  '  Juvenile  whale  held  in  p'ace  by  multiple  „nes  leading  i;;,  lob- 
ster trap  trawls;  partially  disentanglec 
Juvenile  whale  found  f'oating  dead,  wrapped  \r  lobster  gea' 

Line  from  lobster  gear  strapping  mouth  shut     

Net  ana  lobster  gear  arojrxi  tan  and  tra'img;  latxired'struggling 
Lobster  lines  (3  pa\'  traps  involved),  line  thro-jgh  m'jr^.    c^" 
line  around  lower  jaw,  chafing  or  tail    whale  brou^^'T   jp 
dead  with  t;aps. 


Outcome' 


Senous  injury. 


Injury*, 
Serious  injury. 

Senous  inju,7. 
Senoub  I'-.iury. 

Serious  injury. 

Injury+, 

Senous  injury. 

Sericus  iPju'Y 
Senous  iniury. 

Sc'ious  injury. 
Serious  inju^. 

Serious  injury. 


Injury*. 

Mortality. 

Ser.ous  injury. 

Mortality, 
MortaMty-. 
Senous  injury. 
Mortality. 


*in  addition  to  these  21  reports.  NM^S  also  received  25  records  of  large  whale  entanglement  for  the  '990-'994  period  tnat  we'e  exc'uded 
from  this  analysis  due  to  insufficient  mtcmation  o^^  degree  of  mjury,  gear  type,  or  species  identificaticr  It  is  iikeiv  that  some  percentage  o^  f^pse 
entanglement  records  represent  serious  injury  c  mortality  due  to  lobster  gear.  The  25  records  tha'  were  excluded  include  'ight,  humpback, 
minke,  fin.  and  unidentified  whaies. 

"  The  date  sighted  and  location  provided  in  the  table  a:'e  not  necessanly  when  or  where  the  senous  mjuny-  or  mortality  occurred,  rathe',  tn,s  in- 
formation indicates  when  and  where  the  whale  was  first  seen  entangled  in  the  gear  that  uitimateK  resulted  m  se'tous  mju-^  o'  aeat^  tc  the  ant- 
mai.  Recent  records  indicate  that  the  difference  between  these  two  points  can  tie  substantial  for  twth  t:me  and  locatio," 

'"See  response  to  comment  19  for  a  descnption  of  the  guidelines  used  to  determine  what  constituted  a  senous  imur,  with  respect  to  large 
whale  takes  in  this  fishery. 

-  This  injury  may  constitue  a  senous  injury.  NMFS  is  evaluating  these  records  to  determine  the  extent  oi  the  mjury  and  wnetner  it  shoukj  be 
considered  a  senous  injury. 
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Comment  16:  The  commenter 
included  a  list  of  entanglements  and 
indicated  that  it  is  inappropriate  to 
propose  to  reclassify  the  lobster  pot 
fishery  based  on  the  one  right  whale 
entanglement  because  the  gear  cannot 
be  traced  to  the  lobster  fisherv".  The  gear 
recovered  from  the  animal  in  question 
was  identified  as  "unidentified  line". 

flesponseThe  list  to  which  the 
commenter  refers  was  a  draft  list  that 
was  not  prepared  by  N.MFS.  Information 
provided  to  NMFS  by  public 
commenters  is  very  helpfiil  but  cannot 
be  used  to  justif\'  the  placement  of  a 
fishery  in  a  specific  categor\-  m  the  LOF 
until  the  information  has  received 
scrutiny  and  approval  by  NMFS 
scientific,  management,  and 
headquarters  staff. 

The  whale  that  the  commenter  refers 
to  was  sighted  nn  December  21,  1993, 
off  Georgia.  When  the  gear  was  first 
removed  from  the  whale,  it  was 
described  as  lobster  gear,  although  it 
consisted  only  of  line  and  a  wooden 
toggle.  When  the  gear  was  transferred  to 
and  examined  by  NMFS,  this  initial 
assessment  was  confirmed  baseu  on  the 
type  of  line  and  arrangement  of  knots 
and  splices.  Since  the  publication  of  the 
proposed  LOF,  the  gear  has  been 
examined  and  the  assessment  confirmed 
by  a  lobster  industry  representative. 
Consequently,  the  final  reclassification 
of  the  lobster  fishery  into  Category'  I  is 
based  on  two  serious  injuries  or 
mortalities  of  northern  right  whales.  As 
previously  stated,  if  no  right  whales  had 
been  seriouslv  injured  or  killed,  a 
classification  in  Category  II  would  be 
justified  based  on  'he  9  serious  injuries 
or  mortalities  of  himipback  whales  and 
fi  serious  injuries  or  mortalities  of  minke 
whales. 

Comment  1 7.  The  commenter 
questions  the  statistical  validity  of  the 
calculations  by  which  the  conclusion 
was  reached  that  the  lobster  fishery 
exceeded  the  threshold  limits  for 
Category  I.  Because  of  the  small 
numbers  involved,  a  statistically  valid 
analysis  would  indicate  that  there  is  a 
very  high  probability  that  the  lobster 
fishery  does  not  exceed  the  threshold 
for  Category  I. 

Response  A  statistical  analysis  of  this 
data  is  not  necessary,  because  the 
reported  serious  injury  and  mortality  of 
two  right  whales  in  5  years  (1990-1994) 
results  in  a  minimum  average  annual 
level  of  serious  iniury  and  mortality  of 
0  4  per  year  (2/5  -  0.4).  Fisheries  placed 
in  Categorv'  I  are  those  that  have 
incidental  serious  injurv  and  mortality 
of  a  particular  stock  of  marine  mammals 
that  IS  greater  than  or  equal  to  50 
percent  of  the  FBR  level  for  that  stock. 
In  the  case  of  right  whales.  PER  level  = 


0.4,  so  50  percent  of  the  right  whale  PER 
level  =  0.2.  Because  two  serious  injuries 
or  mortalities  of  right  whales  were 
reported  in  this  fishery  during  5  years, 
the  minimum  serious  injury/mortality 
level  of  0.4  right  whales  per  year 
qualifies  the  lobster  fishery  as  a 
Category  I  fishery. 

Comment  18:  The  commenter 
indicated  that  it  was  inappropriate  to 
classify  the  New  England  lobster  pot 
fishery  based  on  the  recovery  of  pot  gear 
from  a  right  whale  in  waters  off  Georgia. 

Response:  Although  the  entangled 
right  whale  was  first  sighted  swimming 
off  Georgia,  the  initial  location  of 
entanglement  cannot  be  determined. 
The  whale  was  identified  as  an 
individual  that,  in  addition  to  using  the 
calving  grounds  off  Georgia  and  Florida, 
has  also  been  seen  in  Cape  Cod  Bay  and 
in  the  Bay  of  Fundy  Whales  have  been 
known  to  swim  great  distances  trailing 
gear. 

Comment  19:  NMFS  was  very 
conservative  in  its  use  of  entanglement 
reports  and  this  may  result  in  an 
underestimate  of  the  entanglement  rate. 

Response:  NMFS  agrees  tnat  the  rate 
of  annual  serious  injury  and  mortality 
determined  through  stranding  and  other 
reports  probably  underestimates  the 
total  level  of  serious  injury  and 
mortality  that  occurs  incidental  to  this 
fishery.  NMFS  uses  stranding  and  other 
reports  to  provide  a  minimum  rate  of 
serious  injury  and  mortality  incidental 
to  particular  commercial  fisheries.  This 
minimum  rate  cannot  be  extrapolated  to 
a  total  estimate  of  annual  serious  injur\' 
and  mortality. 

Comment  20:  Given  the  size  of  the 
lobster  pot  fishery  and  the  very  few 
reports  of  any  interaction  with  whales 
over  a  twenty-six  year  period,  logic 
would  dictate  that  the  lobster  fishery  is 
best  described  as  having  a  remote 
likelihood  of  interaction,  in  reality, 
given  all  the  lines  that  have  always  been 
present  in  the  water  for  all  these  years, 
and  the  total  lack  of  any  significant 
interaction  with  whales,  we  believe  the 
lobster  fishery  has  been  a  very  friendly 
neighbor  to  the  whales. 

Response:  See  response  to  Comment 
15. 

Comment  21:  Most  experts  on  whales 
do  not  believe  that  the  lobster  fishery 
merits  a  Category  I  designation.  While 
some  may  voice  concern  with  regard  to 
vertical  buoy  lines  going  to  the  surface, 
they  admit  that  the  entanglement 
possibility  is  a  rare  occurrence.  Thev 
also  cannot  explain  how  a  whale  can  get 
entangled  in  such  line. 

Response:  See  response  to  comment 
15. 

Comment  22:  Whale  watch  boat 
captains  report  that  they  have  seen 


schools  of  whales  "feeding"  and 
"frolicking"  among  buoy  lines  and  have 
never  seen  one  become  entangled. 

Response:  NMFS  appreciates  the 
reports  that  are  received  from  whale 
watch  boat  captains,  as  they  may 
provide  information  on  relative  seasonal 
distribution  of  the  animals.  The 
observation  provided  by  the  commenter 
documents  that  whales  are  known  to 
use  areas  where  lobster  gear  is  fished. 
However,  few  of  the  entanglements  that 
eventually  lead  to  serious  injur\'  or 
mortality  are  observed  at  the  time  of 
initial  occurrence.  Many  of  the  sightings 
of  entangled  whales  either  anchored  in 
or  trailing  gear  come  from  whale  watch 
vessels,  and  these  reports  are  valuable  to 
NMFS. 

See  response  to  Comm.ent  15  for 
additional  discussion. 

Comment  23  The  elevation  of  the 
lobster  pot  fishery  to  Category  I  is 
supported  bv  the  information  on  large 
whale  entanglements. 

Response:  NMFS  agrees. 

B.  Comments  Regarding  the 
Combination  of  the  Inshore  and 
Offshore  Lobster  Trap/Pot  Fisheries,  the 
Description  of  the  Lobster  Trap/Pot 
Fishery  and  the  Overlap  with 
Documented  Ranges  of  Marine 
Mammals. 

Comment  24:  The  breadth  and  scope 
of  the  range  of  the  lobster  pot  fishery  is 
neither  documented  nor  described  in 
sufficient  detail  so  as  to  distinguish  the 
area  of  the  fishery  most  likely  to  have 
interactions  with  the  marine  mammals 
of  concern.  Without  this  distinction, 
there  is  great  assumption  without 
sufficient  scientific  support  to  lump  all 
participants  and  areas  involved  in  this 
fishery  into  Category  I. 

Response:  In  a  future  LOF,  NMFS  may 
investigate  whether  it  is  possible  to 
separate  certain  geographic  segments  of 
the  lobster  fishery  relative  to  potential 
for  whale  entanglement.  Data  are  not 
currently  available  to  conduct  this 
analysis.  Most  of  the  quantitative 
distribution  surveys  concentrate  on 
shelf-edge  rattier  than  nearshore  waters. 
Some  qualitative  sighting  data  are 
available  in  addition  to  historic  records 
from  whaling  stations.  NMFS'  strategy 
for  separating  geographic  segments  of 
the  lobster  fishery  would  involve 
conducting  an  analysis  of  information 
on  whether  marine  mammals  known  to 
become  entangled  in  lobster  gear  occur 
in  waters  where  and  when  the  fishery 
occurs  and  then  attempting  to  determine 
whether  the  rate  of  occurrence  is 
sufficiently  low  to  reduce  the 
probability  of  entanglement.  Many  of 
the  whale  entanglements  in  lobster  gear 
involve  juvenile  animals.  Juvenile 
whales  tend  to  explore  inshore  areas 
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and  have  been  known  to  swim  up  into 
rivers  (e.g..  Delaware.  Susquehanna,  and 
Potomac  Rivers).  Humpback  whales,  in 
particular,  have  often  been  sighted 
feeding  very  close  to  shore  and  inside 
harbors. 

Comment  25:  A  tremendously  large 
portion  of  the  fishery  operates  in  near 
shore,  shallow  waters,  inside  the 
documented  range  of  the  marine 
mammals  mentioned  in  the  Federal 
Register  notice,  making  this  an  absurd 
and  unnecessary  administrative  burden 
on  these  fishermen  with  registration 
requirements. 

Response:  See  response  to  comment 
24. 

Comment  26:  The  inshore  and 
offshore  components  should  be 
combined  into  a  single  fi.shery.  The 
differences  in  gear  that  is  used  in  the 
inshore  and  offshore  fisher)-  for  lobster 
is  neither  significant  enough  to  affect 
the  potential  to  kill  or  seriously  mjure 
marine  mamm.als,  nor  is  the  marine 
mammal  distribution  such  that  either 
inshore  or  offshore  gear  has  a  greater 
likelihood  of  entangling  marine 
mammals. 

Response:  The  relative  potential  for 
serious  injur\'  cr  mortality  of  m.arine 
mammals  in  various  types  of  lobster 
gear  is  unknown.  Very  little  information 
is  available  that  describes  the  behavior 
of  the  whales  which  resulted  in 
entanglement,  particularly  for  those 
entanglements  that  occur  at  depth.  It 
may  be  possible  to  separate  out  certain 
fisheries  that  occur  in  bays  or  sounds  if 
it  can  be  determined  that  marine 
mammal  species  that  are  known  to 
become  entangled  in  lobster  gear  do  not 
occur  in  those  areas.  However,  that 
information  is  not  available  at  this  time. 
See  response  to  Comment  25  for 
additional  discussion. 

Comment  27:  The  proposed  LOF 
indicated  that  the  decision  to  combine 
the  inshore  and  offshore  lobster  pot 
fisheries  is  based  on  "new  information 
received  about  the  prosecution  of  the 
lobster  fishery."  Contran.'  to  the 
implication  in  the  Federal  Register 
notice,  the  practical  distinction  between 
the  offshore  and  inshore  lobster  pot 
fisheries  is  not  based  on  the  distinction 
between  state  waters  and  the  EEZ.  The 
proposed  LOF  is  erroneous  in  stating 
that  the  number  of  pots  and  number  and 
size  of  associated  lines  and  surface  gear 
increase  as  distance  from  shore 
increases. 

Response:  The  description  in  the 
proposed  LOF  was  intended  to  refer  to 
the  number  of  traps  fished  in  a  string 
and  the  number  of  traps  fished  per 
vessel,  not  to  the  total  number  of  traps 
fished  inshore  versus  offshore.  NMFS 
recognizes  that  the  size  of  the  fleet  that 


fishes  a  considerable  distance  from 
shore  in  the  EEZ  is  much  smaller  than 
that  which  fishes  closer  to  shore  in  the 
EEZ  and  in  state  waters. 

Comment  28:  Although  there  are  no 
sharp  or  practical  distinctions  between 
the  gear  types  and  vessel  sizes  used  in 
the  inshore  lobster  pot  fisher\-  and  the 
offshore  lobster  pot  fisherv.  there  are 
sharp  geographic  distinctions  that  can 
be  made,  particularly  in  coastal  New 
Hampshire  and  Maine.  Because  there 
has  been  onl\  one  right  whale  sighting 
inside  the  100m  bathymetric  contour 
(excluding  Jeffreys  Ledge),  the  available 
data  support  a  classification  of  Categcrv 
III  for  the  lobster  fishery  that  occurs  in 
the  State  waters  of  New  Hampshire  and 
Maine.  In  addition,  although  there  are 
right  whale  aggregations  at  the  Great 
South  Channel  and  Cape  Cod  Bav/ 
Stellwagen  Bank/Jeffreys  Ledge  and  in 
the  lower  Bay  of  Fundy  and  Browns 
Bank  on  the  Scotian  Shelf,  there  are 
large  areas  of  inshore  lobster  grounds  in 
between  where  the  data  suggest  that  the 
risk  of  serious  injury/mortalitv  from 
entanglement  in  lobster  pear  is  non- 
existent. 

Response:  NMFS  disagrees  with  the 
commenter's  interpretation  of  right 
whale  distribution.  More  than  one  right 
whale  has  been  sighted  inside  the  100m 
contour.  Although  concentrations  of 
right  whales  apparently  only  exist  in 
certain  areas  of  the  Gulf  of  Maine,  the 
whales  likely  transit  many  of  the  other 
areas  at  some  point  while  moving 
between  concentration  areas. 
Information  from  satellite  tracking 
indicates  whales  may  cover  large 
distances  over  short  periods  of  time  See 
response  to  Comments  24  and  26  for 
discussion  of  geographical  separation  of 
the  lobster  fishery.  Absent  the  evidence 
of  right  whale  serious  injurv  and 
mortality,  the  evidence  of  humpback 
and  minke  whale  mortality  and  serious 
injury  from  1990-1994  in  the  areas  of 
Maine  and  New  Hampshire  to  which  the 
commenter  refers  would  suppcjrt  a 
Categon  II  listing  rather  than  Categor\' 
III. 

Comment  29:  Due  to  its  geographical 
'ocation  and  fishing  methods  employed, 
a  practical  operational  distinction 
separates  Long  Island  Sound  from  other 
waters  where  the  lobster  fisherv  is 
prosecuted.  To  remain  consistent  with 
plans  for  a  separate  fishery  management 
area  in  Long  Island  Sound,  and  because 
right  whales,  humpback  whales,  and 
minke  whales  do  not  occur  in  Long 
Island  sound,  the  lobster  pot  fisherv  in 
Long  Island  Sound  should  be  separated 
from  the  U.S  mid-Atlantic  Inshore 
Lobster  Trap/Pot  fishery  and  identified 
as  a  separate  fisherv  in  Category  HI.  It 
makes  no  sense  to  have  inshore  Long 


Island  Sound  lobster  pot  fishermen  from 
Connecticut  or  New  York  complv  with 
the  same  registration  requirements  as 
imposed  on  lobstermen  who  actuallv 
fish  in  New  England  waters  inhabited 
by  endangered  cetaceans.  Specifically, 
lobstermen  fishing  exclusively  in  the 
waters  of  Long  Island  Sound  west  of  a 
line  running  from  Watch  Hill.  RI.  to 
Orient  Point,  NY,  should  be  excluded 
from  tlie  Categon  I  designaiion. 

Response:  See  response  to  Comments 
24.  25.  and  26.  NMFS  does  not  have 
good  information  on  the  extent  to  which 
whales  use  Long  Island  Sound 
However,  humpback,  minke.  right,  and 
fin  whales  have  been  sighted  inside  the 
line  mentioned  by  the  commenter  Most 
sighting  surveys  conducted  in  the 
western  U.S.  Atlantic  Ocean  did  not 
cover  inshore  waters  such  as  Long 
Island  Sound.  Delaware  Bav,  and 
Chesapeake  Ba) ;  rather,  effort  was 
concentrated  on  the  continental  shelf, 
NMFS  may  consider  a  geographic 
separation  of  the  lobster  fisherv  in  a 
future  LOF. 

Comment  30:  The  lobster  pot  fisherv 
should  be  restricted  in  areas  of  New 
England  where  endangered  whales  feed 
and  mate.  Recategorizing  the  territory 
that  the  whales  inhabit  from  r^itegon'  III 
to  Category  I  would  be  beneficial  to  the 
endangered  types  of  whales.  It  is  a 
tragedy  when  any  of  these  whales  are 
entangled  in  trap  lines,  and  enough 
have  died  alread\ . 

Respon-^e:  Reclassification  of  the 
lobster  fishen,-  will  not  result  directlv  in 
additional  protection  for  marine 
mammals.  Any  such  measures  will  be 
developed  utilizing  other  .management 
measures  such  as  the  promulgation  of 
regulations  in  order  to  implementat  the 
Large  Whale  TRP. 

C.  Comments  on  the  Use  of  Alternate 
Management  Regimes  and  Monitoring 
Programs. 

Comment  31.  Several  commenters 
supported  the  use  of  monitoring 
systems,  such  as  enhanced  stranding 
ajid  disentanglement  network  reporting, 
or  additional  gear  marking 
requirements,  in  lieu  of  the 
implementatinn  of  an  obser\'er  program 
for  the  lobster  pot  fishery.  Other 
alternatives  include  the  use  of 
shipboard  and  aerial  surveys  to  monitor 
fishing  acti\  ity  and  whaie  distributions, 
particularly  in  critical  habitat  areas  and 
known  summer  ranges  in  the  northern 
Gulf  of  Maine  In  addition,  observer 
programs  are  unlikely  to  result  in  an 
increased  understanding  cf  interactions 
between  marine  mammals  and  lobster 
gear,  as  many  entanglements  may  occur 
when  the  vessel  is  not  present 
Response:  NMFS  agrees  that 
alternatives  to  traditional  observer 
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programs  are  likrly  to  be  morr  effective 
ill  monitoring  marine  mammal  serious 
ir.juries  or  mortalities  incidental  to  the 
lobster  pot  fishery.  Such  an  ahemative 
observer  program  is  likely  to  include 
some  of  the  components  recommended, 
such  as  aenal  surveillance,  enhanced 
reporting  of  entanglements,  etc. 
.Mthough  NMFS  may  schedule  some 
low  level  of  ob'^erver  coverage  in  this 
fishery,  the  agency  anticipates  that 
several  suggestions  for  alternative 
monitoring  programs  may  be 
recommended  by  the  Large  Whale  TRT. 
This  Team,  which  consists  of 
representatives  of  the  Federal 
go\ernment.  affected  state  governments. 
t-Mvironmeiital  groups,  and  the  affected 
commercial  fisheries,  is  charged  with 
developing  the  Large  Whale  TRP  by 
earlv  1997. 

Comment  32.  NMFS  should  develop 
an  approach  fcr  monitoring  serious 
mjuries  and  mortalities  of  large  whales 
jp.  the  lobster  pot  fishery  which  allows 
fishermen  to  become  partners  in  the 
effort  to  protect  this  species,  rather  than 
victims  in  pursuit  of  what  may  be  an 
unattainable  goal. 

Response:  NMFS  agrees. 
Representatives  of  the  commercial 
lobster  pot  fishery  currently  participate 
in  the  Large  Whale  Take  Reduction 
Team,  which  is  charged  with 
developing  a  plan  that  will  reduce 
incidental  serious  injunes  and 
mortalities  of  large  whales.  NMFS 
anticipates  that  many  thoughthil. 
productive  methods  for  addressing  this 
issue  will  result  from  these  meetings. 

D  Comments  on  Coordinating 
Re^stration  Lnder  ihe  MMAP  with 
Existing  Stute  or  Federal  Hegistration 
Systems 

Comment  33:  All  lobstermen  required 
tn  register  under  the  MMPA  (Category  I 
and  II)  should  be  registpred  via  an 
integration  of  state  lobster  licensing  lists 
with  N'MFS  MMPA  registration 
requirements  If  we  allow  our  data 
processing  svstems  managers  to 
collaborate  on  this  issue,  we  can  avoid 
an  enormous  redimdaiu  y  in 
applications  for,  and  administration  of, 
th*"  required  permits 

Response:  NMFS  agrees.  Integration  of 
registration  under  the  MMP.A  with 
registration  in  existing  Federal  and  state 
permitting  svstems  greatly  reduces  the 
amount  of  paperwork  that  must  be 
completed  by  the  commercial  fisher  and 
handled  by  N'MFS  Because  of  the 
reduced  papenvork  burden  on  NMFS, 
an  integrated  system  often  results  in  a 
reduction  or  elimination  of  the  S25  fee 
othenvise  required  for  registration 
under  the  MMPA.  The  NER  will 
endeavor  to  integrate  the  registration  of 


the  commercial  lobster  pot  fishers  with 
state  and  Federal  permitting  systems. 

Comment  34:  Integration  of 
registration  with  the  state  fishery 
registration  system  of  Maine  will  be 
difficult,  if  not  impossible,  because 
licensing  issues  are  controlled  by  the 
Legislature  and  coordination  would 
require  the  passage  of  law,  and  because 
of  the  expense  of  registering  7,000 
commercial  lobster  fishers. 

Response:  Integration  of  state 
registration  systems  with  registration 
under  the  MMPA  would  not  necessarily 
require  that  individual  states  change 
their  licensing  practices.  NMFS  wall 
work  closely  with  the  states  to  develop 
an  integrated  registration  program  that 
causes  the  least  impact  to  the  state 
fishery  management  programs  while 
ensuring  that  the  legislative  mandates  of 
registration  under  the  MMPA  are 
hilfilled. 

Comments  on  Other  Fisheries 

Comment  35:  There  has  been  a  recent 
increase  in  effort  in  fishing  for  hagfish 
in  the  Gulf  of  Maine.  This  is  a  staked 
gear  fishery  that  may  beai-  monitoring 
for  potential  interactions  with  marine 
mammals. 

Response:  NMFS  agrees  that  effort  in 
the  hagfish  pot  fishery  has  increased  in 
New  England  waters  and  that  the  range 
of  the  fishery  may  overlap  that  of 
marine  mammals  know  n  to  become 
entangled  in  pot  gear.  Unlike  the 
American  eel  fishery,  the  hagfish  fishery 
in  the  Gulf  of  Maine  primarily  occurs  in 
waters  too  deep  for  staked  gear.  The 
hagfish  fishery  uses  gear  that  is  rigged 
similar  to  lobster  gear  but  uses  barrels 
instead  of  pots.  NMFS  currently  has  no 
records  of  serious  injuries  or  mortalities 
of  marine  mammals  incidental  to  this 
fishery.  NMFS  expects  to  examine  the 
locations  and  manner  in  which  this 
fishery  is  prosecuted  in  order  to 
determine  whether  the  fishery  should  be 
proposed  for  reclassification  based  on 
analogy  with  the  lobster  pot  fishery  or 
other  fisheries. 

Comment  36:  NMFS  should  pay 
additional  attention  to  the  proliferation 
of  aquaculture  permits  in  the  Gulf  of 
Maine,  as  some  gear  may  pose  an 
entanglement  risk  to  marine  mammals. 
For  example,  if  top-down  systems  of 
shellfish  aquaculture  are  used,  they  may 
pose  the  same  types  of  entanglement 
risk  that  is  posed  by  lobster  gear.  In 
addition,  blue  fin  tuna  grow-out 
activities  should  be  monitored,  as 
serious  problems  with  entanglement  of 
small  cetaceans  and  pinnipeds  have 
occurred  in  the  deeper  waters  of 
Australia,  where  this  technology  is 
already  in  use. 


Response:  NMFS  appreciates  the 
information  on  the  Australian  tuna 
project.  Federal  bliiefin  tuna  regulations 
do  not  currently  authorize  aquaculture 
or  grow-out  operations.  Such  activities 
may  be  conducted  on  a  limited  scale 
with  a  specific  letter  of  authorization 
consistent  with  the  AtlanUc  tuna 
regulations  (50  CFR  part  285)  and  the 
provisions  of  50  CFR  600.745.  U.S. 
Coast  Guard  and  Army  Corps  of 
Engineers  requirements  also  would 
apply.  Depending  on  the  scale  and 
duration  of  the  activity,  an 
Environmental  Assessment  could  be 
required,  in  which  case  the  impacts  on 
protected  species  would  be  assessed  and 
public  comment  would  be  sought  The 
referenced  pilot  project  is  currently 
being  examined  in  this  regard. 

Comment  37:  The  Atlantic  Ocean, 
Caribbean,  and  Gulf  of  Mexico  pelagic 
longline  fisheries  for  swordfish.  tuna. 
and  sharks  should  be  separated  into 
three  separate  fisheries  in  the  LOF  This 
action  has  been  requested  since  1991. 
Separation  of  the  Atlantic  longline 
fisheries  would  be  consistent  with 
NMFS'  proposed  action  to  separate  the 
Oregon  swordfish/blue  shark  surface 
longline  fishery  into  the  Oregon 
swordfish  floating  longline  fishery  and 
the  Oregon  blue  shark  floating  longline 
fishery.  In  addition,  separation  of  these 
fisheries  by  fishing  region  would 
facilitate  establishing  a  standardized 
process  for  monitoring  effort,  estimating 
serious  injury  and  incidental  mortality 
rates,  and  evaluating  the  effectiveness  of 
reduction  methods. 

flesponse  The  proposed  LOF  for  1997 
clearly  indicates  that  the  rationale  for 
separating  the  two  longline  fisheries 
permitted  by  the  state  of  Oregon  is  to 
remain  consistent  with  changing  state 
registration  practices  (see  61  FR  37035; 
especially  37038).  This  change  was  not 
proposed  based  on  a  change  in  the  level 
of  serious  injury  or  mortality  of  marine 
mammals  incidental  to  the  fisher\'. 
NMFS  will  consider  making  changes  to 
the  LOF  to  parallel  current  state  or 
federal  fishery  registration  practices,  as 
it  greatly  facilitates  integration  of  state 
or  federal  fishery  registration  with 
registration  in  the  MMAP. 

At  thi-s  time,  there  is  no  scientific  or 
management  reason  to  separate  the 
Atlantic  Ocean,  Caribbean,  and  Gulf  of 
Mexico  pelagic  longline  fisherv  into 
separate  fisheries  in  the  LOF.  "The 
fishery  is  managed  under  the  Atlantic 
Tunas  Convention  Act  (ATC.A) 
consistent  with  the  recommendations  of 
the  International  Committee  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
which  has  a  very  broad  scope.  This 
stems  from  the  wide  distribution  of  the 
target  species  in  the  pelagic  longline 
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fishery,  which  migrate  seasonally 
between  the  Northern  U  S.  Atlantic 
Ocean,  the  Caribbean,  and  the  Gulf  of 
Mexico.  The  marine  mammals 
incidentally  seriously  injured  and  killed 
in  ihis  fisherv  are  also  found  across  all 
of  these  an^as.  Although  some  vessels 
operate  on  a  more  regional  basis,  the 
fishery  typically  follows  the  target 
species  across  those  different  regions. 
Because  the  fishery  statistics  are  already 
collected  on  a  regional  basis,  dividing 
the  pelagic  longline  fishery  into 
different  segments  would  not  alter  the 
way  in  which  effort  and  take  data  arc 
monitored.  The  TRP  involving  this 
fishery  does  not  affect  *he  fishery  in  the 
Gulf  or  Caribbean,  ano  '»tiser\'ers  are 
placed  onboard  these  j,ci.:-ies  to 
monitor  target  species  catch  for  the 
purposes  of  reporting  to  ICJ..aT. 
regardless  of  the  fishery's  classification 
under  the  MMPA  Therefore, 
maintaining  this  as  one  fishery  does  nut 
place  undue  burden  upon  the  fisherv  or 
undue  "blame"'  for  marine  mammal 
takes  in  a  regional  area.  Alternativelv.  if 
the  fishery  was  divided  into  three 
separate  fisheries,  many  fishers  would 
have  to  register  under  two  or  three 
different  fisheries. 

Comment  38:  The  category 
designation  of  the  Atlantic  Ocean. 
Caribbean,  and  Gulf  of  Mexico  pelagic 
longline  fishery  should  be  reassessed 
based  on  more  accurate  information. 
The  current  classification  is  based  on 
pilot  whale  interactions  which  occur 
when  the  pilot  whale  preys  upon  dead 
tuna.  If  the  reported  number  of  hooks 
was  used  for  calculating  this  estimate. 
NMFS  must  consider  that  a  hook  in  the 
Gulf  of  Mexico  and  a  similar  hook  at  the 
Grand  Banks  have  a  ver\'  different 
likelihood  of  interacting  with  a 
particular  marine  mamma)  species. 

Response:  The  estimated  level  of 
effort  used  in  determining  the  total 
estimated  serious  injury  and  mortalitv 
of  marine  mammals  incidental  to  this 
fishery  is  based  on  the  number  of  sets 
(not  hooks)  and  is  the  same  data  set 
used  for  estimating  levels  of  catch  for 
target  species  used  by  NMFS  to  report 
to  ICCAT.  Pilot  whales  and  other 
species  known  to  interact  with  this 
fishery  occur  in  all  areas  where  the 
fishery  is  prosecuted.  For  the  purpose  of 
the  LOF,  it  is  immaterial  whether  the 
serious  injur\'  or  mortality  occurred  as 
a  result  of  predation  or  attempted 
predation  or  if  the  serious  iniurv  or 
mortality  occurred  as  a  result  of  some 
other  action  on  the  part  of  the  marine 
mamma!  New  information  on  the  level 
of  incidental  serious  injurv  and 
mortality  in  this  fisher%  was  not 
provided  in  the  draft  SARs  for  1996.  and 
thus  information  on  the  level  of  marine 


mammal  serious  injury  and  mortality  in 
the  pelagic  longline  fishery  is  unlikely 
to  be  available  for  the  development  of 
the  proposed  LOF  for  1998.  Constituents 
interested  in  obtaining  more  recent 
information  should  provide  public 
comments  on  the  draft  S.ARs  for  1996. 

Comment  39:  The  category  III 
designati(jn  fur  the  Gulf  of  Maine,  U.S. 
Mid-Atlantic  tuna,  shark,  and  swordfish 
hook  and  line/harpoon  fisherv  should 
be  reevaluated.  As  NMFS  ncted  in  the 
proposed  LOF.  information  mav  be 
available  to  confirm  the  type  of  gear  that 
entangled  a  humpback  whale  near 
leffrey's  Ledg"  in  1995.  These  sources  of 
information  should  be  investigated. 

Response:  NMFS  may  re\asit  the 

classification  of  this  fisherv  in  the 
proposed  LOF  f(jr  1998.  At  that  time. 
NMFS  hopes  to  have  additional 
documentaticn  on  several  entanglement 
records  and  on  which  segments  of  this 
fishery  present  an  entanglement  risk  to 
marine  mammals.  The  record  to  which 
the  commenter  refers  documents  the 
entanglement  of  a  humpback  whale  in  a 
bait  giUnet  set  lor  live  bait  to  be  used 
in  the  tuna  hand  line  fishery.  While  this 
entanglement  could  be  considered  an 
injury,  NMFS  determined  that  the 
entanglement  did  not  constitute  a 
serious  injur)-,  as  the  buoy  line  was 
apparently  draped  over  the  whale's 
flipper  rather  than  wrapped  around  it. 

Comment  40:  Several  of  the  gillnet 
and  trap  fisheries  are  prpposed  to 
remain  in  Category  III  in  the  absence  of 
data  indicating  interactions,  despite  the 
fact  that  all  of  these  fisheries  are  using 
gear  types  known  to  inteiact  with 
marine  mammals  in  areas  where  the 
fishing  effort  overlaps  with  .marine 
mammal  species  that  are  known  to 
become  entangled  in  those  types  of  gear. 
Lack  of  observer  coverage  or  the 
extremeh  slow  pace  of  data  flowing 
!rom  the  Northeast  Fisheries  Science 
Center  should  not  become  a  bar  to 
providing  monitoring  of  these  fisheries. 

Response  NMFS  has  no  new- 
information  on  the  level  of  serious 
injury  and  mortality  of  marine  mammals 
incidental  to  the  majority  of  these 
fisheries  at  this  time.  New  information 
on  the  level  of  serious  injuries  and 
mortalities  of  marine  mammals 
incidental  to  the  LIS.  mid-.\tlantic 
coastal  gillnet  fishery  and  the  North 
Carolina  inshore  gillnet  fishery  is  likely 
t(,'  become  available  by  June  1997.  These 
data  will  be  evaluated  and  used,  if 
appropnate,  to  pronose  changes  to  the 
LOF  for  199«. 

NMFS  will  reevaluate  other  fisheries 
in  a  future  proposed  LOF  as  data 
become  available. 


Comments  on  the  Definitions  of  Various 
U.S.  North  Atlantic  Trawl  Fisheries 

Comm-^nt  41:  While  the  divisions  and 
categor\  designations  of  the  North 
Atlantic  trawl  fishenes  are  generally 
supported,  because  the  Gulf  of  Maine, 
South  Atlantic,  and  Gulf  of  Mexico 
Herring  Trawl  fisherv-  mav  co-occur 
with  pilot  whales  and  mav  be 
interacting  with  harbor  porpoise,  this 
fisherv  may  need  to  be  considered  for 
designation  as  a  Categorv  II  fishery. 

Re!>ponse:  The  herting  trawl  fisherv 
which  is  currently  listed  m  Categon,-  III 
is  a  coastal  herring  trawl  fisherv,  .^t  this 
time,  NMFS  has  no  evidence  indicating 
that  marine  mammals  have  been 
seriously  injured  or  killed  incidental  to 
this  fisherv-. 

Comment  42:  The  estimated  iiumtjer 
of  five  vessels  in  the  Gulf  of  Maine, 
South  Atlantic,  and  Gulf  of  Mexuco 
herring  trawl  fisher,-  may  not  be  correct, 
as  there  have  been  reports  of  a  larger 
number  ot  vessels  fishing  in  the  Jeffrey's 
Ledge  area. 

Response:  No  updates  on  the  number 
of  participants  aiv  available  for  this  final 
LOF  N.MFS  will  update  the  tabular 
listing  of  number  of  participants  in  each 
fishery  and  the  list  of  marine  mammal 
stocks  involved  for  the  proposed  LOF 
for  1998. 

Comments  on  Fisheries  in  the  Southwest 

Region 

Comment  43:  Reclassification  of  the 
California  squid  purse  seine  fisherv  to 
Categnr\- 11  is  supported  based  on  the 
increase  in  fishing  effort,  the  presence  of 
pilot  whales  in  the  area,  and  historical 
evidence  of  .serious  injury  and  mortality 
in  the  fishery. 

Response:  NMFS  agrees.  The  fishery 
has  been  placed  in  Category  II. 

Justification  for  the  Categorization  of 
Commercial  Fisheries 

The  following  are  justifications  for  the 
final  categorization  of  commercial 
fisheries  into  Categon,  I.  II.  or  III  based 
on  the  classification  scheme  defined  in 
the  final  rule  implementing  section  118 
160  FR  45086.  .-august  30,  1995j. 
Justifications  are  presented  only  for 
those  fisheries  addressed  in  the 
proposed  LOF  for  1997  -fil  FR  37035, 
July  16.  1996). 

Commercial  Fifiheries  in  the  Atlantic 
Ocean 

U.S.  Atlantic  Tuna  Purse  Seine  Fishery 

As  discussed  in  the  proposed  LOF  for 
1996,  humpback  and  minke  whales 
have  been  encircled  by  tuna  purse 
seines.  However,  the  whales  were 
i-eleased  and  did  not  incur  injury  or 
mortality  Thus,  no  changes  in  the 
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classification  of  this  fishery  were 
proposed  In  1996.  NMFS  observers 
rero.-ded  that  eight  inan:ie  mammals 
were  encircled  iricidontai  to  this  fishery. 
All  animals  incidentally  encircled  were 
released  alive  and  uninjured.  Since 
NMFS  observers  have  recorded  the 
encirclement  ot  niarine  mammals. 
NMFS  will  carefully  monitor  this 
fishery  to  determine  why  marine 
mammals  are  being  encircled,  and  will 
propose  that  the  fishery  bo  reclassified 
if  serious  injuries  or  mortalities  become 
a  concern. 

This  listing  replaces  a  listing  for  the 
bluefin  tuna  purse  seine  fishery,  which 
had  been  inadvertently  omitted,  and  is 
made  more  general  to  include  additional 
target  species  such  as  yello'.vfin  tuna. 

Gulf  of  Mama  Mackerel  Trawl  Fishery 

This  fisherA'  is  a  Category  III  state 
fishery  that  user  similar  gear  to  target 
the  same  species  as  targeted  in  the 
.Atlantic  squid,  mackerel,  and  butterfish 
trawl  fishery.  A  separate  listing  of  the 
Gulf  of  Maine  mackerel  trawl  fishery  is 
duplicative  of  the  Atlantic  squid, 
mackerel,  butterfish  trawl  listing  and  is 
hereby  deleted  from  the  LOF 
Commercial  fishers  participating  in  the 
state  fishery  for  mackerel  should, 
therefore,  register  uiider  the  MMPA  as  a 
Category-  11  fishery  (see  information 
under  Registration] 

Finfish  Aquaculture  Fisherv' 

NMFS  has  received  four  reports  of 
harbor  seal  serious  injury  and  mortality 
incidr'ntal  to  this  fishery  between  1990- 
1 994.  These  dat-a  result  in  an  average  of 
0  a  mortalities  of  harbor  seals  per  year. 
.Mthough  the  actual  level  of  serious 
iniury  and  mortality  in  this  fishery  is 
unknowTi.  the  reported  serious  injur}' 
and  mortality  level  is  less  than  1  percent 
of  the  PBK  level  for  the  harbor  seal. 
Therefore,  this  fishen.'  is  retained  in 
Categon.'  III.  The  harbor  sea!  (Western 
Nonn  Atlantic  stof  k)  is  hereby  added  as 
a  species  which  incurs  injury  and/or 
mortality  incidental  to  the  finfish 
aqudcuhure  fishery. 

U.S.  Nortdi  Atlantic  Coastal  Giilnet 
Fisheries 

The  southernmost  boundary  of  the 
Northeast  multispecies  sink  giilnet 
fishery-  and  the  northernmost  boundary 
of  the  Mid-Atlantic  giilnet  fishery  are 
modified  to  be  consistent  with  the 
Multispecies  Fisher,'  .Management  Plan 
(f'MP).  This  boundary  extends  south 
from  the  southern  shoreline  of  Long 
Is'and  along  72°  30'  \V   Long  This 
changu  eliminates  an  overlap  in  the 
vicinity  of  Rhode  Island  and  .Martha's 
Vineyard. 


Offshore  Monkfish  Bottom  Giilnet 

This  fishery  is  divided  geographically 
and  placed  with  two  other  giilnet 
fisheries.  The  northern  portion  of  the 
fishery  is  absorbed  into  the  New 
England  multispecies  sink  giilnet 
fishery  in  Category  I  and  the  southern 
portion  with  the  Mid-Atlantic  giilnet 
fishery  in  Categorj'  II  The  monkfish 
fishery  uses  bottom  giilnet  gear  that  has 
been  observed  to  cause  mortality  of 
marine  mammals.  In  addition,  several  of 
the  areas  where  bottom,  giilnet  gear  is 
used  to  target  monkfish  are  known  to  be 
high-use  areas  for  marine  mammals. 

Gulf  of  Maine,  U.S.  Mid-Atlantic 
Lobster  Trap/Pot  Fishery 

Two  records  of  serious  injury  or 
mortality  of  northern  right  whales,  7 
records  of  serious  injury  and/or 
mortality  of  minke  whales,  and  10 
records  of  serious  injury  and  mortality 
of  humpback  whales  were  reported  in 
this  fishery  from  1990-1994.  These  data 
represent  a  serious  injury  and  mortality 
rate  of  0.4  (100  percent  of  PER  level)  per 
year  for  right  whales.  1.8  (19  percent  of 
PER  level)  per  year  for  humpback 
whales,  and  1.4  (7  percent  of  PER  level) 
per  year  for  minke  whales.  The  above 
rates  are  greater  than  1  percent  but  less 
than  50  percent  of  the  PER  level  for 
humpback  and  minke  whales,  but 
greater  than  50  percent  of  the  PER  level 
for  right  whales.  Therefore,  this  fishery 
is  placed  in  Category  I  in  the  1997  LOF. 

Opportunistic  reports  of  free- 
swimming  or  stranded  animals 
entangled  in  lobster  pot  gear  were  used 
to  justify  the  placement  of  this  fishery 
in  Category  1.  However,  it  should  be 
noted  that  opportunistic  reports  of  this 
type  provide  a  minimum  estimate  of 
mortality  due  to  a  particular  source. 
These  data  cannot  be  extrapolated  to 
provide  a  total  estimated  level  of  serious 
injury  or  mortality. 

Northern  right  whale,  humpback 
whatle,  and  minke  whale  are  added  as 
marine  mammal  stocks  that  incur  injun, 
and/or  mortality  incidental  to  the 
lobster  trap/pot  fishery. 

Trawl  Fisheries 

In  the  proposed  LOF  for  1997,  NMFS 
requested  public  comments  on 
alternative  definitions  of  the  trawl 
fisheries  in  the  Northeast  to  better 
reflect  current  fishing  practices.  No 
public  comments  providing  additional 
information  on  the  fisheries  were 
received.  In  a  future  LOF.  NMFS  may 
propose  to  redefine  several  of  the  trawl 
fisheries  according  to  gear  type  rather 
than  target  species  to  parallel  current 
fishery  management  practices  and  to 
facilitate  more  efficient  data  analysis. 


U.S.  Atlantic  Large  Pelagics  Pair  Trawl  . 
Fishery 

A  petition  to  consider  pair  trawl  gear 
as  an  autiiorized  gear  type  in  the 
Atlantic  tuna  fishery  was  denied  in 
1996  because  the  tuna  stocks  the  fishery 
targets  are  either  fully-  or  over-utilized 
at  this  time  (61  FR  48651 ,  September  16, 
19961.  Because  this  fishery  has  not  t>een 
authorized  under  ATCA  (16  u.S.C.  971 
et  seq.),  it  has  been  removed  from  the 
LOF.  Should  the  fishery  be  authorized 
in  the  future,  NMFS  will  review  the 
level  of  serious  injury  and  mortality  that 
occurred  incidental  to  this  fishery 
between  1992  and  1996  to  detentiinu  the 
appropriate  classification  in  the  LOF. 

Commercial  Fisheries  m  the  Pacific 
Ocean 

Oregon  Swordfish  Floating  Longline 
Fishery 

The  swordfish  longlinp  fishery  is 
being  separated  from  the  Oregon  blue 
shark  longlinR  fishery  to  ensure  that 
registration  under  the  MMPA  remains 
consistent  with  the  existing  state 
licensing  systems.  This  fishen.-  will  be 
retained  in  Category  II. 

Oregon  Blue  Shark  Floating  Longline 
Fishery 

The  blue  shark  longline  fishery  is 
being  separated  from  the  Oregon 
swordfish  longline  fishery  to  ensure  that 
registration  under  the  mKiPA  remains 
consistent  with  the  existing  state 
licensing  systems.  This  fishery  will  be 
retained  in  Category  II. 

California  Squid  Purse  Seine  Fishery 

No  observer  data  are  available  for 
consideration  in  classification  of  this 
fishcr>-.  Between  1989  and  1995. 
California  squid  purse  seine  fishers 
reported  short-finned  pilot  whale 
harassment  during  deterrence  attempts, 
but  there  were  no  accounts  of  pilot 
whales  being  injured  or  killed  either  by 
deterrence  or  gear.  The  California  squid 
purse  seine  fishery'  is  currently 
classified  as  a  Category  III  fishery. 
However,  the  Pacific  Scientific  Review 
Group,  established  under  section  117  of 
the  MMPA,  recommended  that  the 
squid  purse  seine  fishery  be  monitored 
with  an  observer  program  because  of 
documentation  of  previous  interactions 
between  this  fishery  and  short-finned 
pilot  whales  and  a  lack  of  current 
information  about  marine  mammal 
mortalities  and  serious  injuries 
incidental  to  this  fishery. 

Short-finned  pilot  whales  were  once 
common  off  Southern  California, 
especially  near  Santa  Catalina  Island 
(Barlow  et  al.  1995).  In  early  spring, 
short-finned  pilot  whales  occiured  in 
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inshore  waters  of  California,  coincident 
with  the  arrival  of  spawning  squid,  their 
main  prey  source.  Dohl  et  al.  (1980) 
estimated  that  a  resident  population  of 
400  short-fmned  pilot  whales  with  a 
seasonal  increase  of  up  to  2000 
individuals  occurred  in  California 
waters.  Short-finned  pilot  whales 
essentially  disappeared  from  the  area 
after  the  strong  1982-83  El  Nino  event 
and  few  sightings  were  made  between 
1984-92  (Barlow  et  al.  1995).  However, 
short-finned  pilot  whales  appear  to  have 
returned  to  California  waters  as 
indicated  by  recent  sighting  events  and 
incidental  mortality  in  the  drift  gillnet 
fishery  for  thresher  shark  and  swordfish 
(average  annual  mortality  =  20).  Results 
from  ship  surveys  in  1993  off  California 
indicate  that  the  estimated  abundance  of 
short-finned  pilot  whales  in  California/ 
Oregon/Washington  is  approximatelv 
1,000  animals  (NMFS  unpublished 
data).  Barlow  et  al.  (1995)  concluded 
that  the  Califomia/Oregon/Washington 
short-finned  pilot  whale  population  was 
a  "strategic"  stock  under  the  MMPA 

Historically,  incidental  mortality  of 
pilot  whales  occurred  in  the  squid  purse 
seine  fishery  in  southern  California. 
Twelve  pilot  whales  were  observed  and 
reported  entangled  incidental  to  this 
fishery'  during  the  1980  season  (Miller  et 
al.  1983).  Miller  et  al.  (1983)  also 
reported  that  pilot  whales  were 
occasionally  shot  in  the  squid  purse 
fishery  when  lethal  deterrence  was 
legal.  Heyning  and  Woodhouse  (1994) 
analyzed  stranding  data  between  1975- 
90  and  documented  that  14  short-finned 
pilot  whales  stranded  or  were  found 
fioating  dead  (most  during  the  late 
1970s).  They  concluded  that  these  pilot 
whales  were  probably  incidentally 
killed  in  the  squid  purse  seine  fishery. 
AH  animals  that  were  examined  had 
stomachs  full  of  market  squid:  none  of 
those  stranded  had  evidence  of  bullet 
holes,  and  commercial  squid  boats  were 
reported  to  have  been  working  those 
areas  at  the  time. 

Currently,  the  majority  of  the  purse 
seine  vessels  that  purse  seine  offshore 
California  for  mackerel,  tuna,  and 
anchovy  (a  Category  II  fishery)  use  the 
same  gear  to  fish  for  squid  in  the  winter 
off  southern  California  (California 
Department  of  Fish  and  Game, 
unpublished  data).  Although  the 
number  of  purse  seine  vessels  has 
remained  relatively  stable  in  southern 
Cahfomia  with  approximately  65  squid 
purse  seine  vessels  in  operation,  over 
the  last  few  years,  squid  purse  seine 
effort  and  landings  have  increased. 

The  regulations  implementing  section 
1 18  classify  all  fisheries  based  on  the 
best  available  information  on  incidental 
mortality  and  serious  injury  of  marine 
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mammals.  In  the  absence  of  reliable 
information  indicating  the  frequencv  of 
incidental  mortality  and  serious  injun,' 
of  marine  mammals  in  commercial 
fisheries,  the  Assistant  Administrator 
will  determine  whether  taking  is 
"occasional"  (Category  II)  by  evaluating 
other  factors  such  as  fishing  techniques, 
gear  used,  methods  used  to  deter  marine 
mammals,  target  species,  seasons  and 
areas  fished,  qualitative  data  from 
logbooks  or  fisher  reports,  stranding 
data,  and  the  species  and  distribution  of 
marine  mammals  in  the  areas. 

Due  to  the  possible  increase  of  short- 
finned  pilot  whales  in  California  waters, 
coincidence  of  the  fishery-  and  short- 
finned  pilot  whales  in  southern 
California  waters,  historic  incidental 
taking  in  the  California  purse  seine 
fishery,  and  impacts  to  the  short-finned 
pilot  whale  stock  from  other  fisheries. 
NMFS  is  categorizing  the  California 
squid  purse  seine  fishery  in  Category  II. 

Other  Changes  to  the  List  of  Fisheries 

Southeastern  U.S.  Coastal  Gillnet 

The  Southeast  U.S.  Atlantic  coastal 
gillnet  fishery  is  deleted  from  this  final 
LOF.  With  the  exception  of  certain 
gillnet  fisheries  already  included 
separately  on  the  LOF  (e.g..  Gulf  of 
Maine.  Southeast  U.S.  Atlantic  coastal 
shad,  sturgeon  gillnet  fishery.  Gulf  of 
Mexico  coastal  gillnet  fishery.  Florida 
east  coast.  Gulf  of  Mexico  pelagics  king 
and  Spanish  mackerel  gillnet  fishery, 
Southeastern  U.S.  Atlantic  shark  gillnet 
fishery),  coastal  .Atlantic  gillnet  fisheries 
no  longer  exist  south  of  North  Carolina, 
due  to  state  gillnet  bans.  Coastal  gillnet 
fisheries  in  North  Carolina  are  either 
included  in  the  U.S.  mid-Atlantic 
coastal  gillnet  fishery,  or  the  North 
Carolina  inshore  gillnet  fishery. 

Gulf  of  Maine,  Southern  North  Atlantic. 
Gulf  of  Mexico  Coastal  Herring  Trawl 
Fishery 

The  Gulf  of  Maine.  Southern  North 
Atlantic,  Gulf  of  Mexico  coastal  herring 
trawl  fishery-  is  revised  as  the  Gulf  of 
Maine,  U.S.  mid-Atlantic  coastal  herring 
trawl  fishery.  Although  purse  seine 
fisheries  for  "herring-like"  fish  such  as 
menhaden  and  sardine  exist  in  the 
southeastern  U.S.,  there  are  no 
southeastern  trawl  fisheries  targeting 
these  species.  In  addition,  true  herring 
are  not  found  in  southeastern  U.S. 
waters. 

Summarv  of  Changes  to  the  LOF  for 
1 997 

With  the  following  exceptions,  the 
placement  and  definitions  of  U.S. 
commercial  fisheries  are  identical  to 
that  provided  in  the  LOF  for  1996  and 


thus,  the  majority  of  the  LOF  for  1996 
remains  valid  m  1997  The  following 
summarizes  the  (.hanges  in  fishery- 
classification,  fishery  definition, 
elimination  of  fisheries,  and  species  that 
incur  incidental  injury  or  mortalit\  that 
are  made  final  by  this  LOF  for  1997  For 
a  compiled  list  of  the  categorization  of 
all  U.S.  commercial  fishenes,  contact 
the  Office  of  Protected  Resources  (see 
ADDRESSES). 

Commercial  Fisheries  in  the  Pacific 
Ocean 

Category-  III  to  Category  II: 

The  "California  squid  purse  seine 
fishery"  is  moved  from  Category  III  to 
Category  II. 

Fishery  definitions: 

The  "Oregon  swordfish/blue  shark 
surface  longline  fisher)-"  is  separated 
into  the  'Oregon  swordfish  fioating 
longline  fishery"  and  the  "Oregon  blue 
shark  floating  longline  fishery"  Both 
fisheries  are  retained  in  Category  II 

Removals  of  fisheries  from  the  LOF: 

The  "Oregon  swordfish/blue  shark 
surface  longline  fishery"  is  removed 
from  the  LOF 

Additions  to  the  list  of  species  that 
incur  incidental  injury-  or  mortality  to  a 
particular  fishery: 

Short-finned  pilot  whales  are  added 
to  the  list  of  species  that  incurs  injury 
or  mortality  incidental  to  the  California 
squid  purse  seine  fishery 

Commercial  Fisheries  in  the  Atlantic 
Ocean.  Gulf-of  Mexico,  and  Caribbean 

Category  III  to  Category  I  and  fishery 
definition 

The  "Gulf  of  Maine.  US  mid-.^tlantic 
in.shore  lobster  trap/pot  fisher\"  and  the 
"Gulf  of  Maine.  U.S.  mid-Atlantic 
offshore  lobster  trap/pot  fishen"  are 
combined  and  referred  to  as  the  "Gulf 
of  .Maine.  U.S.  mid-Atlantic  Lobster 
trap/pot  fishery  "  This  fishery  is  moved 
from  Category  III  to  Category  I 

Fishery  definition: 

The  "Gulf  of  Maine  mackerel  trawl" 
fishery,  which  is  a  Category  III  fishery , 
is  combined  with  the  "Atlantic  squid, 
mackerel,  butterfish  trawl  fishery-"  in 
Category  II. 

The  geographic  separation  between 
the  "New  England  multispecies  sink 
gillnet  (including  species  as  defined  in 
the  Multispecies  Fisheries  Management 
Plan  and  spiny  dogfish  and  monkfish)" 
and  the  "U.S.  mid-.Mlantic  coastal 
gillnet"  is  changed  from  70°40'  W.  long 
to  72°30  W.  long. 

The  offshore  monkfish  gillnet  fishery, 
which  was  in  Category  III.  is  combined 
with  either  the  "New  England 
multispecies  sink  gillnet  (including 
species  as  defined  in  the  Multispecies 
Fisheries  Management  Plan  and  spiny 
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dogfish  and  monkfish)",  which  is  in 
Category  I,  or  the  "U.S.  mid-Atlantic 
coastal  gillnet  fishery",  which  is  in 
Category  II,  depending  on  where  the 
monkfish  is  targeted. 

Additions  of  Fisheries  to  the  LOF: 

The  "U.S.  Atlantic  tuna  purse  seine  ' 
is  added  to  Category  III  in  the  LOF. 

Removals  of  Fisheries  in  the  LOF: 

The  "Gulf  of  Maine.  U.S.  mid-Atlantic 
inshore  lobster  trap/pot  fishery"  and  the 
'Gulf  of  Maine.  U.S.  mid- Atlantic 
offshroe  lobster  trap/pot  fishery"  are 
removed  from  the  LOF. 

The  U.S.  Atlantic  large  pelagics  pair 
trawl  is  deleted  from  the  LOF. 

The  "Gulf  of  Maine  mackerel  trawl" 
fisherv  is  deleted  from  Category  III  in 
the  LOF. 

The  "Offshore  monkfish  gillnet 
fisherv"  is  deleted  from  Category  III  in 
the  LOF. 

Additions  to  the  list  of  species  that 
incur  incidental  injur\'  or  mortality  to  a 
particular  fisherv': 

The  North  Atlantic  stock  of  harbor 
seals  is  added  as  a  stock  that  incurs 
injury  or  mortality  incidental  to  the 
"Finfish  aquaculture"  fishery. 

Other  Changes  to  the  LOF 

Pdrticipants  in  Category  I  or  II 
fisheries  are  required  to  register  under 
the  MMAP  In  order  to  provide 
additional  fle.xibility  for  integrated 
registration  systems  so  that,  if  kev 
MMF'A  Authorization  Certificate 
registration  information  is  supplied 
thrnugh  integration  with  state  systems, 
interjurisdictional  fisheries  programs, 
and  federally  managed  fisheries, 
individual  fishers  would  not  be  required 
to  fill  out  forms  or  submit  registration 
information  but  automatically  would  be 
issued  registrations  and  Authorization 
Certificates. 

The  benefits  of  integrating  MMPA 
ret^istration  with  existing  fishery 
registration  or  permit  programs  are 
( iear  Integration  results  in  a  reduction 
in  paperwork  that  must  be  completed  by 
the  fisher,  a  reduction  in  paperwork  that 
must  be  completed  by  NMFS,  and 
reduced  staff  burdens  for  NMFS.  In 
some  cases,  integration  has  resulted  in 
the  elimination  of  the  MMPA 
registration  fee  of  S25. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  the  purposes  of  E.O. 
12866. 

When  this  LOF  for  1997  was 
proposed,  the  Assistant  G»;neral  Counsel 
for  Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacv  of  the 
Small  Business  Administration  certified 
that  the  proposed  rule,  if  adopted. 


would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  As  a  result,  a  regulatorv' 
flexibility  analysis  was  not  prepared. 

This  final  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currentlv  valid 
OMB  Control  Number. 

This  final  LOF  determines  which 
vessel  owners  must  register  under  the 
MMPA,  and  which  commercial  fishers 
must  report  marine  mammal  mortalities 
and  injuries  writhin  48  hours  of 
returning  to  port,  as  required  by  the 
section  118  implementing  regulations 
These  collection  of  information 
requirements  have  been  approved  bv 
OMB,  and  the  OMB  control  numbers 
and  public  reporting  burdens  are  as 
follows:  reports  of  marine  mammal 
injury  or  mortality  (0.15  hours  per 
report)  under  0648-0292,  and 
registration  requirements  (0.25  hours 
per  registration)  under  0648-0293. 

The  estimated  response  times  include 
the  time  needed  for  reviewing 
instructions,  searching  the  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections-of- 
information.  Send  comments  regarding 
these  biu-den  estimates,  or  any  other 
aspects  of  these  coUections-of- 
information  to  NMFS  and  OMB  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Fisheries,  Marine 
mammals.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  26,  1996. 
Gary  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  amended 
as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 


2.  In  §  229.4,  paragraphs  (a),(b),  and 
(e)  are  revised  to  read  as  follows: 

§  229.4    Requirements  for  Category  I  and  II 
fisheries. 

(a)  Gerieral.  (1)  For  a  vessel  owner  or 
crew  members  to  lawfully  incidentally 
take  marine  mammals  in  the  course  of 
a  commercial  fishing  operation  in  a 
Category  1  or  II  fishery',  the  owner  or 
authorized  representative  of  a  fishing 
vessel  or  nonvessel  fishing  gear  must 
have  in  possession  a  valid  Certificate  of 
Authorization.  The  owner  of  a  fishing 
vessel  or  nonvessel  fishing  gear  is 
responsible  for  obtaining  a  Certificate  of 
Authorization. 

(2)  The  granting  and  administration  of 
Authorization  Certificates  under  this 
part  will  be  integrated  and  coordinated 
with  existing  fisherv-  license, 
registration,  or  permit  systems  and 
related  programs  wherever  possible. 
These  programs  may  include,  but  are 
not  limited  to,  state  or 
interjurisdictional  fisheries  programs.  If 
the  administration  of  Authorization 
Certificates  is  integrated  into  a  program, 
NMFS  will  publish  a  notice  in  the 
Federal  Register  announcing  the 
integrated  program  and  summarizing 
how  an  owner  or  authorized 
representative  of  a  fishing  vessel  or  non- 
fishing  gear  may  register  under  that 
program  or  how  registration  will  be 
achieved  if  no  action  is  required  on  the 
part  of  the  affected  fisher.  NMFS  will 
make  additional  efforts  to  contact 
participants  in  the  affected  fishery  via 
other  appropriate  means  of  notification. 

(b)  Registration.  (1)  The  owner  of  a 
vessel,  or  for  nonvessel  gear  fisheries, 
the  owner  of  gear,  who  participates  in 
a  Category  I  or  II  fishery  is  required  to 
be  registered  for  a  Certificate  of 
Authorization. 

(2)  Unless  a  notice  is  published  in  the 
Federal  Register  announcing  an 
integrated  registration  program,  the 
owner  of  a  vessel,  or  ior  nonvessel 
fishery,  the  owner  of  the  gear  must 
register  for  and  receive  an  Authorization 
Certificate.  To  register,  owners  must 
submit  the  following  information  using 
the  format  specified  by  NMFS: 

(i)  Name,  address,  and  phone  number 
of  owner. 

(ii)  Name,  address,  and  phone  number 
of  operator,  if  different  from  owner, 
unless  the  name  of  the  operator  is  not 
known  or  has  not  been  established  at 
the  time  the  registration  is  submitted. 

(iii)  For  a  vessel  fisherv',  vessel  name, 
length,  home  port;  U.S.  Coast  Guard 
documentation  number  or  state 
registration  number,  and  if  applicable; 
state  commercial  vessel  ficense  number 
and  for  a  nonvessel  fishery,  a 
description  of  the  gear  and  state 
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commercial  license  number,  if 
applicable. 

(iv)  A  list  of  all  Category  I  and  II 
fisheries  in  which  the  fisher  mav 
actively  engage  during  the  calendar 
year. 

(v)  The  approximate  time,  duration, 
and  location  of  each  such  fishery 
operation,  and  the  general  type  and 
nature  of  use  of  the  fishing  gear  and 
techniques  used. 

(vi)  A  certification  signed  and  dated 
by  the  owner  of  an  authorized 
representative  of  the  owner  as  follows: 
"I  hereby  certif\'  that  I  am  the  owner  of 
the  vessel,  that  I  have  reviewed  all 
information  contained  on  this 
document,  and  that  it  is  true  and 
complete  to  the  best  of  my  knowledge." 

(3)  if  a  notice  is  published  in  the 
Federal  Register  announcing  an 
integrated  registration  program,  the 
owner  of  a  vessel,  or  for  nonvessel 
fisherv .  the  owner  of  the  gear  mav 
register  by  following  the  directions 
provided  in  that  notice.  If  a  person 
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receives  a  registration  to  which  he  or 
she  is  not  entitled  or  if  the  registration 
contains  incorrect,  inaccurate  or 
incomplete  information,  the  person 
shall  notify  NMFS  within  10  days 
following  receipt.  If  a  fisher 
participating  in  a  Categor\-  I  or  II  fisherv 
who  expects  to  receive  automatic 
registration  does  not  receive  that 
registration  within  the  time  specified  in 
the  notice  announcing  the  integrated 
registration  program,  the  person  shall 
notify  NMFS  as  directed  in  the  notice  or 
may  apply  for  registration  bv  submitting 
the  information  required  under 
paragraph  (bi(l)(i)  through  ;b)(l){vil  of 
this  section- 


(e)  Issuance.  (1)  L'nluss  an  integrated 
registration  program  is  in  place.  NMFS 
will  issue  an  Authorization  Certificate 
and,  if  necessary,  a  decal  to  an  owner 
»r  authorized  representati\e  who 

(i)  Submits  a  completed  registration 
form  and  the  required  fee. 


(ii)  Has  complied  with  the 
requirements  of  this  section  and 
§§229.6  and  229.7. 

(lii)  Has  submitted  updated 
registration  or  renewal  registration 
which  includes  a  statement  (yes.'noi 
whether  anv  marine  mammals  were 
killed  or  injuried  during  the  current  or 
previous  calendar  vear, 

(2)  If  an  integrated  registration 
program  has  been  estabbshed.  an 
.Authorization  Certificate  or  otiier  proof 
of  registration  will  t)e  issued  annuallv  to 
each  fisher  .-"egi^'ered  for  that  fisher\ 

(31  If  a  person  receives  a  renewed 
.Authonzation  Certificate  or  a  decal  to 
which  he  or  she  is  not  entitled,  the 
person  shall  nntifv  NMFS  withm  lu 
days  following  receipt   In  order  for  a 
.Authorization  Certificate  to  \m^  valui.  the 
certification  nnisi  l>e  signed  and  elated 
by  the  owner  or  an  aiithonzed    ' 
representative  of  the  owner 
»  »  »  *         » 

FR  Do.    '<t,^-,-,-  '-f  Filed  12-27-96;  4:05  pm] 
BILLING  CODE  3510-22-W 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  pubJic  of  the  proposed 
issuance  of  rules  and  regulatons.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  tiTe 
rule  making  poor  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Parts  443  and  457 

RIN  0563-AA78 

Hybrid  Seed  Crop  Insurance 
Regulations;  and  Common  Crop 
insurance  Regulations,  Hybrid  Com 
Seed  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACnON:  Proposed  nile. 

SUMMARY:  The  Federal  Crop  insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
hybrid  com  seed.  The  provisions  will  be 
used  in  conjunction  v^-;th  the  Common 
Crop  Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  Hybrid  Seed  Crop  Insurance 
Regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  hybrid  corn  seed 
crop  insurance  regulation  to  the  1997 
and  prior  crop  years. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  March 
3.  1997  and  will  be  considered  when  the 
rule  is  to  be  made  final.  The  comment 
period  for  information  collections  under 
the  Paperwork  Reduction  Act  of  1995 
continues  through  March  3,  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriculture,  9435  Holmes  Road,  Kansas 
City.  MO  64131  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324,  South  Building, 
United  States  Department  rjf 
Agnculfure.  14th  and  Independence 
Avenue.  S.W  ,  W-a.^^hington.  DC.  8:15 


a.m.  to  4:45  p.m.,  est,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Nesheim,  Program  Analyst.  Research 
and  Development  Division.  Product 
Development  Branch,  Federal  Crop 
Insurance  Corporation,  at  the  Kansas 
City,  MO,  address  Usted  above, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and.  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Hybrid  Com  Seed  Crop  Insurance 
Provisions."  The  information  to  be 
collected  includes  a  crop  insurance 
application  and  an  acreage  report. 
Information  collected  from  the 
application  and  acreage  report  is 
electronically  submitted  to  FCIC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  hybrid  com 
seed  that  are  eligible  for  Federal  crop 
insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  infomiation  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3  6  responses  from  approximately 
1,755,015  respondents.  The  total  annual 
burden  on  the  pubic  for  this  information 
collection  is  2,676.932  hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiHty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information,  (c) 
ways  to  enhaiTce  the  quahty,  utihty,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  fomis  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  of  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 

The  Office  of  Management  and  Budget 
(OMB)  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  mle  does  not  have 
sufficient  federalism  implication  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  mle  wall  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  mle  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
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report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  producer  must 
also  annually  certify  to  the  previous 
years  production  if  adequate  records  are 
available  to  support  the  certification. 
The  producer  must  maintain  the 
production  records  to  support  the 
certified  information  for  at  least  three 
years.  This  regulation  does  not  alter 
those  requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605).  and  no 
Regulator^'  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  «ubjert  to  the 
provisions  of  Executive  Order  No. 
12372.  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115. June  24,  1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(h)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
state  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  must  be  exhausted  before  any 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  ehminate 


unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457).  a  new  section.  7  CFR  457.152. 
Hybrid  Com  Seed  Crop  Insurance 
Provisions,  The  new  provisions  will  be 
effective  for  the  1998  and  succeeding 
crop  years.  These  provisions  will 
replace  and  supersede  the  current 
provisions  for  insuring  hvbnd  corn  seed 
found  at  7  CFR  part  443  (Hybrid  Seed 
Crop  Insurance  Regulations).  FCIC  also 
proposes  to  amend  7  CFR  part  443  to 
limit  its  effect  to  the  1997  and  prior  crop 
years.  FCIC  will  later  publish  a 
regulation  to  remove  part  443  and 
reserve  that  part. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Hvbrid 
Com  Seed  Crop  Insurance  Regulations 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FCIC  is 
proposing  substantive  changes  in  the 
pro\isions  for  insuring  hybrid  com  seed 
as  foiiows: 

1.  Section  1— Add  definitions  for  the 
terms  adjusted  yield,  bushel,  certified 
seed  test,  county  yield,  FSA,  field  run. 
good  farming  practices,  hybrid  corn 
seed  processor  contract,  insurable 
interest,  mterplanted.  local  market 
price,  minimum  guaranteed  payment, 
planted  acreage,  planting  pattern, 
practical  to  replant,  seed  amount,  and 
written  agreement  for  clarification. 

2.  Section  2 — Unit  division  provisions 
are  amended  to  include  a  producer's 
reporting  responsibilities  to  qualify  for 
optional  units.  In  addition,  section 
2(e)(4)(ii)  clarifies  that  non-irrigated 
acreage  that  is  not  part  of  a  field  in 
which  a  center  pivot  irrigation  svstem  is 
used  may  quahfy  as  a  separate  optional 
unit.  This  makes  unit  division 
consistent  with  other  row  crops.  Also, 
clarifies  that  optional  units  are  available 
if  the  hybrid  com  seed  processor 
contract  specifies  that  it  is  a  specific 
number  of  acres  that  are  under  contract 
and  not  a  specified  amount  of 
production. 

3.  Section  4 — Change  the  contract 
change  date  to  November  30  in  order  to 
maintain  an  adequate  time  period 
between  the  contract  change  date  and 
the  revised  cancellation  date 

4.  Section  5 — Change  the  cancellation 
and  tennination  dates  to  March  15.  This 
change  is  necessary-  to  standardize  the 
cancellation  and  termination  dates  with 
the  sales  closing  dates  which  were 
changed  to  30  days  earlier  for  spring 
planted  crops  to  comply  with  the 
requirements  of  the  Federal  Crop 
Insurance  Reform  Act  of  1994. 


5.  Section  6 — Require  the  producer  to 
certify  that  a  hybrid  com  seed  processor 
contract  has  been  executed  and  certify 
the  amount  of  any  minimum  guaranteed 
payment  from  the  seed  companv. 
Certification  of  a  hybrid  com  seed 
processor  contract  on  or  Ix'fore  the 
acreage  reporting  date  is  needed  to 
establish  in'-urability  of  the  crop  before 
a  lo.ss  is  likely  and  ensures  a  market  for 
the  crop.  7  he  producer  must  also  certify 
to  any  minimum  guaranteed  payment 
under  the  contract  because  a  minimum 
guaranteed  payment  will  affect 
insurance  premium  and  the  amount  of 
indemnity. 

6  .Section  7(c)— Specify  conditions 
under  which  a  seed  producer  who  is 
also  a  seed  company  can  establish  an 
insurable  interest  in  the  insured  crop 
There  is  an  inherent  conflict  of  interest 
when  the  producer  is  also  the  processor 
who  will  provide  the  records  of  the 
producer.  These  conditions  are  needed 
to  ensure  the  eligibility  of  the  processor 
for  crop  insurance 

7.  Section  8{c) — Clanfy  that  any 
acreage  damaged  prior  to  the  final 
planting  date  must  be  replanted  unless 
it  is  not  practical  to  replant. 

8.  Section  9(h)— Specify  that  the 
calendar  date  for  the  end  of  the 
insurance  period  is  October  31.  The 
current  policy  language  refers  to  the 
date  contained  in  the  .Actuarial  Table. 

9.  Section  1 1(a) — Clanfy  the  size  of 
representative  crop  samples  required 
when  damage  is  discovered 

10.  Section  12(e) — Clarify  the  types  of 
production  that  will  be  considered  seed 
production  to  count, 

11    Section  12(g) — Change  the 
adjustment  level  for  high-moisture 
shelled  hybrid  corn  seed  from  15  5 
percent  to  15.0  percent  This  change  is 
consistent  with  changes  in  provisions 
for  insuring  field  com  Moisture 
adjustment  calculations  for  ear  com  are 
also  changed.  The  current  policy  states 
"the  weight  of  ear  com  to  equal  one 
bushel  of  shelled  corn  will  be  increased 
2  pounds  for  each  percentage  point  of 
moisture  in  excess  of  14  0  percent," 
This  conversion  factor  is  changed  to  15 
pounds  for  each  percentage  point  of 
moisture  in  excess  of  14,0  percent 
because  research  has  shown  the  existing 
fomiula  overcompensates  insureds  for 
high  moisture  seed  corn.  The  proposed 
provisions  also  allow  use  of  the  seed 
company's  moisture  conversion  charts  if 
the  charts  were  used  to  determine  the 
"approved  yield." 

12  Section  14.  .Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  longstanding 
policy  of  permitting  certain 
modification  of  the  insurance  contract 
by  written  agreement  for  some  policies. 
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1  his  amendment  allows  FCIC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances  The  new  section  will 
rover  application  for,  and  duration  of, 
uTitten  agreements. 

List  of  Subjects  in  7  CFR  Paris  443  and 

4.S7 

C-op  insurance.  Hybrid  seed  crop 
insurance  regulations,  Hybrid  com  seed. 

Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corpuratiun  hereby  proposes 
to  amend  7  CFR  parts  443  and  457  as 
follows 

PART  443— HYBRID  SEED  CROP 
INSURANCE  REGULATIONS 

1  The  authority  citation  for  7  CFR 
part  443  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506(1)  and  a506(p). 

2  The  subpart  heading  preceding 
§44J.l  IS  revised  lo  read  as  follows: 

Subpart— Regulations  for  the  1986 
through  1997  Crop  Years. 

3  Section  443.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  fd)  to  read  as  follows: 

§  443.7    The  application  and  policy 

•         *         •         *         « 

(d)  The  application  for  the  1986 
through  1997  crop  years  is  found  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37  and  400.38).  The  provisions  of 
the  Hybrid  Seed  Crop  Insurance 
Regulations  for  the  1Q86  through  1997 
crop  years  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

.\uthority:  7  U.S.C.  1306(1)  and  1506(p). 

4.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.152  to  read  as 

follows: 

§  457. 1 52    Hybrid  Com  Seed  Crop 
Insurance  Provisions 

The  Hybrid  Corn  Seed  Crop  Insurance 
Provi.-.ion.';  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

FCir  [joiii',e<; 

DEP.\RTVfENT  OF  .AGRICULTURE 

Fvdt'rai  Crop  Lisunince  Corporation 
Reinsured  [Xjlicies: 


(Appropriate  titl^or  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

Hybrid  Com  Seed  Crop  Provisions 

If  a  connict  exists  among  tlie  Basic 
Provisions  (§457.8),  these  crop  provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

•  Adjusted  yield — The  yield  per  acre  that 
results  from  multiplying  the  approved  yield 
by  the  coverage  level  percentage. 

Amount  of  insurance  per  acre — The 
number  of  dollars  determined  by  multiplying 
the  county  yield  for  the  coverage  level  you 
select  by  the  price  election  you  select,  and 
subtracting  any  minimum  guaranteed 
payment.  If  the  minimum  guaranteed 
payment  is  stated  in  a  unit  of  measure  other 
than  dollars,  it  will  be  converted  to  a  dollar 
amount  by  multiplying  the  number  of 
bushels  guaranteed  by  the  price  election  you 
selected. 

Approved  yield — The  yield  per  acre  that  a 
specific  tyfje  or  variety  is  expected  to 
produce  determined  from  yield  records 
provided  by  the  seed  company  or  other 
acceptable  information. 

Bushel — Fifty-six  pounds  avoirdupois  of 
shelled  corn,  70  pound  avoirdupois  of  ear 
com,  or  the  number  of  pounds  determined 
under  the  seed  company's  normal  conversion 
chart  when  the  company's  conversion  chart 
is  used  to  determine  the  approved  yield  and 
the  claim  for  indemnity. 

Certified  seed  test — A  warm  germination 
test  performed  according  to  specifications  of 
the  "Rules  for  Testing  Seeds"  of  the 
Association  of  Official  Seed  Analysts. 

Commercial  hybrid  corn  seed — The 
offspring  produced  by  crossing  a  male  and 
female  parent  plant,  each  having  a  different 
genetic  character.  This  offspring  is  the 
product  intended  for  use  by  an  agricultural 
producer  to  produce  a  commercial  field  corn 
crop  for  grain. 

County  yield — A  yield  contained  in  the 
Actuarial  Table  that  is  used  to  calculate  your 
amount  of  insurance. 

Days — Calendar  days. 

Dollar  value  per  bushel — The  value 
determined  by  dividing  your  amount  of 
insurance  for  timely  planted  acreage  by  the 
adjusted  yield. 

FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agencv. 

Female  parent  plants — Com  plants  that  are 
grown  for  the  purpose  of  producing 
commercial  hybrid  com  seed  and  have  had 
their  stamens  removed 

Field  run — Commercial  hybrid  com  seed 
production  before  it  has  been  processed  or 
screened. 

Final  planting  date — The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  amount  of 
insurance  per  acre. 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 


to  determine  the  amount  of  insurance,  or  are 
required  by  the  hybrid  corn  seed  processor 
contract  and  recognized  by  the  Cooperative 
State  Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic  and 
weather  conditions  in  the  county. 

Harvest — Combining,  threshing  or  picking 
of  the  fe.Tiaie  parent  plants  to  obtain 
conimercia!  hvbrid  corn  seed. 

Hybrid  corn  seed  processor  contract — A 
written  agreement  between  the  hybrid  corn 
seed  crop  producer  and  a  seed  company 
containing,  at  a  minimum: 

(a)  The  producer's  promise  to  plant  and 
grow  male  and  female  parent  plants,  and  to 
deliver  all  commercial  hybrid  corn  seed 
produced  from  such  plants  to  the  seed 
company; 

(b)  The  seed  company's  promise  lo 
purchase  all  the  commercial  hybrid  com  seed 
produced  by  t!ie  producer,  and 

(c)  Either  a  fixed  price  per  unit  of  measure 
(bushels,  hundredweight,  etc.)  of  the 
commercial  hybrid  com  seed  or  a  formula  to 
determinK  the  value  of  such  seed.  Anv 
formula  for  establishing  the  value  must  be 
based  on  data  provided  by  a  public  third 
party  that  establishes  or  pro\ides  pricing 
information  to  the  genera!  public,  based  on 
prices  paid  in  the  open  market  (e.g., 
commodity  futures  exchanges)  to  be 
acceptable  for  the  purpose  of  this  policy. 

Inadequate  germination — Gcmiination  of 
less  than  80  percent  of  the  commercial 
hybrid  com  seed  as  determined  by  using  a 
certified  seed  test  on  clean  seed. 

Insurable  interest — Your  share  of  the 
financial  loss  that  occurs  in  the  event  seed 
production  is  reduced  by  a  cause  of  loss 
defmed  under  this  crop  insurance  contract 

Interplanted — .Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  pennit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
system.s  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  af  least  the  yield  used  lo 
establish  the  irrigated  amount  of  insurance 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Late  planted — Acreage  planted  to  the 
insured  crop  during  the  late  planting  period. 

Late  planting  period — The  period  that 
begins  the  day  after  the  final  planting  date  for 
the  insured  crop  and  ends  25  days  after  the 
final  planting  date. 

Local  market  price — The  cash  price  offered 
by  buyers  in  the  area  for  any  production  from 
the  female  parent  plants  that  is  not 
considered  commercial  hybrid  com  seed 
under  the  terms  of  this  policy. 

Male  parent  plants — Corn  plants  grown  tor 
the  purpose  of  pollinating  female  parent 
plants. 

Minimum  guaranteed  payment — A 
minimum  amount  (usually  stated  in  dollars 
or  bushels)  specified  in  your  hybrid  corn 
seed  processor  contract  that  will  be  paid  or 
credited  to  you  by  the  seed  company 
regardless  of  the  quantity  of  seed  produced. 

Non-ieed  amount — The  dollar  amount 
obtained  by  multiplying  the  rum.ber  of 
bushels  of  non-seed  production  to  count  by 
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the  local  market  price  determined  on  the 
earlier  of  the  dale  the  non-seed  production  is 
sold  or  the  date  of  final  insoection  for  the 
unit. 

Planted  acreage — Land  in  which  seed  has 
been  placed  by  a  machine  appropriate  for  the 
insured  crop  and  planting  method,  at  tlje 
correct  depth,  into  a  seedbed  that  has  been 
properly  prepared  for  the  planting  methud 
and  production  practice.  The  irssured  rrcp 
must  be  planted  in  rows  wide  enough  to 
permit  mechanical  cultivation.  Acreage 
planted  in  anv  othRr  manner  will  not  be 
insurable  unless  otherwise  provided  by  the 
Special  Provisions  or  by  written  agreement. 

Planting  pattern — The  arrangemen*  of  the 
row;?  of  the  male  and  female  pa;ent  plants  in 
a  field.  An  example  of  a  planting  pattern  is 
four  consecut)\p  rows  of  female  pdrent 
plants,  two  consecutive  rows  of  male  parent 
plants 

Practical  to  ivplant — In  lieu  of  the 
definition  of  "Practicai  tc  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8). 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  lo  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  avaiiabilitv. 
condition  of  the  field,  time  to  crop  maturity. 
and  marketing  window,  that  replanting  to  the 
insured  crop  will  allow  the  crop  to 
adequately  pollinate  and  attain  maturity 
prior  tc  the  calendar  date  for  the  end  of  the 
ins'jrance  period  It  will  not  be  considered 
practical  to  replant  after  the  end  of  the  late 
planting  period  unless  replanting  is  generaiiy 
occurring  in  the  area.  Detenninations  of 
practical  to  replant  will  take  into 
consideration  the  planting  dates  specified  in 
the  hybrid  corn  seed  processor  contract  in 
accordance  with  section  8(c). 

Prevented  planting — Inability  to  plant: 

(a)  The  female  parent  plant  seed  with 
proper  equipment  bv: 

(1)  The  final  planting  date  designated  in 
the  Special  Provisions  for  the  insured  crop  in 
the  county:  or 

(2)  The  end  of  the  late  planting  period:  cr 

(b)  The  male  parent  plant  seed  with  proper 
equipment  at  a  time  sufficient  to  assure 
adequate  pollination  of  the  female  parent 
plants  in  accordance  with  the  production 
management  practices  of  the  seed  company. 

You  must  have  been  unable  to  plant  the 
female  or  male  parent  plant  seed  due  lo  an 
insured  cause  of  loss  that  has  prevented  the 
majority  of  producers  in  the  surrounding  area 
from  planting  the  same  crop. 

Sample — For  the  purpose  of  the  certified 
seed  test,  at  least  3  pounds  of  field  run 
shelled  corn  for  each  \ariety  of  commercial 
hybrid  corn  seed  grown  on  the  unit 

Seed  amount— The  dollar  amount  obtained 
by  multiplying  the  number  of  bushels  of  seed 
production  to  count  for  each  type  or  variety 
of  commercial  hybria  corn  seed  grown  on  the 
unit  by  the  applicable  dollar  value  per  bushe! 
for  that  type  or  variety,  and  totaling  the 
products  of  each  type  or  variety. 

Seed  company — A  corporation  that 
possesses  ail  licenses  for  marketing 
commercial  hybrid  com  seed  required  bv  the 
state  in  which  it  is  domiciled  or  operates. 
and  which  possesses  or  has  contracted 
facilities  with  enough  storage  and  drying 
capacity  to  accept  and  process  the  insured 


crop  within  a  reasonable  amount  of  time  after 
harvest. 

Seed  production — .M!  seed  produced  by 
fem.ale  parent  plants  with  a  gennination  rate 
of  at  least  80  percent,  as  determined  by  a 
certified  serd  test, 

Sheiled  corn — Kernels  that  have  been 
removed  from  the  rob. 

Timely  planted — Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 

Variety — The  name,  number  or  code 
assigned  to  a  specific  genetic  cross  by  the 
seed  company  or  the  Special  Provisions  for 
the  insured  crop  in  the  county. 

W'ntten  agreement — A  written  document 
that  alters  designated  terms  o'this  policy  in 
accordance  with  section  14, 

2.  Unit  Division 

(a)  Unless  limited  bv  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8), 
(basic  unit)  may  be  divided  into  optional 
units  only  if.  for  each  optional  unit,  you  meet 
all  the  conditions  of  this  section  or  if  a 
written  agreement  to  such  division  exists, 

(b)  Optional  units  are  a\ailable  if  the 
hybrid  com  seed  processor  con  fact  specifies 
that  It  is  a  specific  number  of  acres  that  are 
under  contract  and  not  «  specified  amount  of 
production, 

(cj  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  tailed  to  com.ply  with  these 
provisio.ns  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you. 

(d)  All  optional  units  you  selected  for  the 
Ciop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year, 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit 

(1)  You  must  have  records,  which  cari  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
'east  the  last  crop  jear  used  to  determine 
your  amount  of  insurance 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discernabie  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  You  must  have  records  of  marketed 
production  or  measurement  ot  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  f)erraits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(41 1-,ach  opt;r^nal  unit  must  meet  one  or 
more  of  the  following  criteria,  as  applicable: 

(i)  Optional  L'nitf:  by  Section.  Section 
Equivalent,  or  FSA  Farm  Serial  Sumber 
Optional  units  may  be  established  if  each 
optional  unit  is  located  ',n  c  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 


railroad  sur\eys.  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us.  or  in  ar^as 
where  such  systems  exist  but  boundaries  are 
not  readily  discernabie  each  optional  unit 
must  be  located  in  a  separate  farm  identified 
by  a  unique  FS.^  Farm  Serial  Numtier 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Mon-imgated  Practices:  In 
addition  to.  or  instead  of.  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Fann  Serial  Number,  optional  units 
may  be  based  on  irrigated  acreage  or  non- 
'rrigated  acreage  if  both  are  located  in  the 
same  section,  section  equivalent,  or  FSA 
Farm  Serial  Number  To  qualify  as  separate 
irrigated  and  non-irrigated  optional  units,  the 
non-irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
jjlanting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  point  at  which  the 
irrigation  system  can  deliver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based,  except  the  corners  of 
a  field  in  which  a  center  pixot  irrigation 
system  is  used  will  be  considered  as  irrigated 
acreage  if  separate  acceptable  records  of 
production  from  the  comers  are  not 
provided.  If  the  corners  of  a  field  in  which 
a  center-pivot  irrigation  system  is  used  do 
not  qualify  as  a  separate  non-imgafed 
optional  unit,  they  will  be  a  part  of  the  unit 
containing  the  irrigated  acreage  However. 
non-imgated  acreage  that  is  not  a  part  of  a 
field  in  which  a  center-pivot  imgation 
system  is  used  may  qualify  as  a  separate 
optional  unit  provided  that  ail  requirements 
of  this  section  are  met. 

3   Insurance  Guarantees.  Cove.-age  Levels, 
and  Prices  for  Detennining  Indemnities 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees.  Coverage 
Levels,  and  Prices  for  Detennining 
Indemnities)  of  the  Basic  Provisions  (§  457  8), 
you  may  select  only  one  price  election  for  all 
the  hybrid  com  seed  in  the  county  insured 
under  this  policy  unless  the  Special 
Provisions  provide  different  price  elections 
by  type  or  variety,  in  which  case  you  mav 
select  one  price  election  for  each  hybrid  com 
seed  type  or  variety  designated  in  the  Special 
Provisions.  The  price  election  you  choose  for 
each  type  or  variety  must  have  the  same 
percentage  relationship  to  the  maximum 
price  offered  by  us  for  each  type  or  variety. 
For  example,  if  you  t  hcxjse  100  percent  of  the 
maximum  price  election  for  one  specific  type 
or  \ariety.  you  must  also  choose  1(X)  percent 
of  the  maximum  price  election  for  all  other 
types  or  varieties. 

fb)  The  production  reporting  requirements 
contained  in  section  3  (insurance  Guarantees. 
Coverage  Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§  457.8) 
are  not  applicable  to  this  contract. 

4  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457,8). 
the  contract  change  date  is  November  30 
preceding  the  cancellation  date 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy.  Cancellation,  and  Termination)  of  the 
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Basic  Provisions  (§457  8).  the  cancellation 
and  temination  dates  are  March  15. 

6.  Report  of  Acreage 

Ir  addition  to  the  requirements  of  section 

6  (Report  of  Acreage!  of  the  Basic  Provisions 
(^457.8).  you  must: 

(a)  Report  by  type  and  variety,  the  location 
and  insurable  acreage  of  the  insured  crop: 

(hi  Report  any  acreage  ;hat  is  uninsured, 
including  that  portion  of  the  total  acreage 
occupied  t)y  male  parent  plants;  and 

(c)  Cortifv-  that  you  have  a  hybrid  corn  seed 
processor  contract  and,  if  applicable,  report 
the  amount  of  any  minimum  guaranteed 
payment 

7  Insured  Crop 

(a)  In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  .Provisions  (§457  8),  the 
crop  insu.-ed  vvcU  be  all  'he  female  parent 
plants  1.".  the  county  for  which  a  premium 
rate  is  provided  by  the  actuarial  table: 

il;  Ir.  which  you  have  a  share; 

(2;  That  are  grown  under  a  hybrid  com 
seed  processor  contract  executed  before  the 
acreage  reporting  date: 

(3)  That  are  planted  for  harvest  as 
commercial  hybrid  com  seed  in  accordance 
with  'he  requirements  of  the  hybrid  com 
seed  processor  contract;  and 

(4)  That  are  not  (unless  allowed  by  the 
Special  Provisions  or  by  wTitten  agreement): 

(1)  Planted  wiih  a  mixture  of  female  and 
male  p>aren;  seed  in  the  same  row; 

(ii)  Planted  for  any  purpose  other  than  for 
commercial  hybrid  corn  seed; 

(iii)  Inierplanted  with  another  crop;  or 

(iv)  Planted  into  an  established  grass  or 
legume. 

(b)  An  instrument  in  the  fomi  of  a  "lease" 
under  which  you  retain  control  of  the  acreage 
on  which  the  insureo  crop  is  grown  and  that 
provides  for  deliver)'  of  the  crop  under 
sub<itantialiy  the  same  terms  as  a  hybrid  com 
seed  prtcessor  contract  will  t)€  treated  as  a 
contract  under  which  you  have  an  insurable 
interest  in  the  crop 

(cl  .\  commercial  hybrid  com  seed 
producer  who  is  aUo  ,1  conimercial  hybrid 
com  seed  companv  may  Ite  able  to  establish 
an  insurabltf  interest  if  the  following 
requirements  are  met 

(1)  The  seed  company  must  be  a 
corporation  and  have  an  insurable  interest  in 
the  hybrid  corn  seed  crop. 

(2)  The  Board  of  Directors  of  the  seed 
company  must  have  instituted  a  corporate 
resolution  that  sets  forth  essentially  the  same 
terms  as  a  hybrid  coni  seed  processor 
contract.  Such  corporate  resolution  will  be 
considered  a  contract  under  the  terms  of  the 
hybrid  com  seed  crop  insurance  policy; 

(3)  Sales  records  for  a:  least  the  previous 
years'  seed  production  must  be  provided  to 
confirm  that  the  seed  company  has  produced 
and  sold  seed.  If  sue  h  records  arc  not 
available,  the  crop  may  only  be  insured 
under  the  Coarse  Crams  Crop  Provisions;  and 

(4)  Our  inspection  of  the  storage  and 
drying  facilities  determines  that  they  satisfy 
the  requirements  for  a  seed  t  ompany. 

8.  Insurable  .Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  .^c^eage)  of  the  Basic  Provisions 
(§  457.8),  we  will  not  insure  any  acreage: 


(a)  Planted  and  occupied  exclusively  by 
male  parent  plants; 

(b)  Not  in  compliance  with  the  rotation 
requirements  contained  in  the  Special 
Provisions  or,  if  applicable,  required  by  the 
hybrid  com  seed  processor  contract;  or 

(c)  Of  the  insured  crop  damaged  before  the 
final  planting  date,  to  the  extent  that  the 
remaining  stand  will  not  produce  at  least  90 
percent  of  the  adjusted  yield,  unless  such 
acreage  is  replanted  or  we  agree  that  it  is  not 
practical  to  replant.  If  we  detemiine  that  it 

is  practical  to  replant  and  the  seed  company 
will  not  extend  the  planting  date  stipulated 
in  the  hybrid  com  seed  processor  contract. 
we  will  delete  the  affected  acreage  from  your 
report  of  acreage,  and  that  acreage  will  not 
be  insured  under  these  crop  provisions. 

9.  Insurance  Period 

(a)  In  addition  to  the  provisions  of  section 
11  (Insxu-ance  Period}  of  the  Basic  Provisions 
(§457.8),  insurance  attaches  after: 

(1)  The  female  parent  plant  seed  is 
completely  planted  in  accordance  with  the 
hybrid  corn  seed  processor  contract  and  the 
production  practices  of  the  seed  company,  on 
or  before  the  final  planting  date  designated 
in  the  Hybrid  Com  Seed  Special  Provisions. 
except  as  allowed  in  section  13(c);  and 

(2)  The  male  jiareiit  plant  seed  is 
completely  planted  in  accordance  with 
production  practices  for  the  variety  being 
produced. 

(b)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§  457.8),  the  calendar  date  for  the 
end  of  the  insurance  [jeriod  is  the  October  31 
immediately  following  planting. 

10.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basit. 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  ios=  that 
occur  within  the  insurance  px     xi: 

(1)  Adverse  weather  condit'    is; 

(2)  Fire: 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  im.pro]:>er  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  irrigation  water  supply,  if 
caused  by  an  insured  peril  that  occurs  during 
the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss  not 
insured  against  under  section  12  (Causes  of 
Loss)  of  the  Basic  Provisions  (§457.8).  we 
will  not  insure  against  any  loss  of  production 
due  to: 

(1)  The  use  of  unadapted.  incompatible,  or 
genetically  deficient  male  or  female  parent 
plant  seed; 

(2)  Frost  or  freeze  after  the  date  set  by  the 
Special  Provisions; 

(3)  Failure  to  follow  the  requirements 
stated  in  the  hybrid  corn  seed  processor 
contract  or  production  management  practices 
of  the  seed  company; 

(4)  Inadequate  germination,  even  if  it's  the 
result  of  an  insured  cause  of  loss,  unless  vou 
have  provided  adequate  notice  under  section 


11(b)(1)  and  the  crop  is  inspected  and  the 
loss  is  apprai.sed  by  us  before  harvest  is 
completed;  or 

(5)  Failure  to  plant  the  male  fwrent  plant 
seed  at  a  time  or  in  a  manner  sufficient  to 
assure  adequate  pollination  of  the  female 
parent  plants,  unless  you  are  prevented  from 
planting  the  male  parent  plant  seed. 

11.  Duties  in  the  Event  of  Damage  or  Loss 

(a)  In  accordance  with  the  requirements  of 
section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§457.8),  the 
representative  sampiPS  of  the  unharvested 
crop  must  be  at  least  one  complete  planting 
pattern  of  the  male  and  female  parent  plant 
rows,  .md  extend  the  entire  length  of  each 
field  in  the  unit.  The  samples  must  not  be 
hari'ssted  or  destroyed  until  the  earlier  of  our 
inspection  or  15  days  after  harvest  of  the 
balance  of  the  unit  is  completed. 

!h]  In  addition  to  vour  duties  under  section 
14  (Ehities  in  the  Event  of  Damage  or  Los.s] 
of  the  Basic  Provisions  (§  457.8): 

(1)  You  must  give  us  notice  of  probable 
loss  at  least  15  days  before  the  beginning  of 
harvest  if  you  anticipate  inadequate 
germination  on  any  unit,  and 

(2)  You  must  provide  a  r ompleted  copy  of 
your  hybrid  corn  seed  processor  ccatract. 

12.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit  . 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1;  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided:  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  toi  the  units. 

(b)  You  wiil  not  receive  an  indemnity 
payment  on  a  unit  if  the  seed  company 
refuses  to  provide  u=  with  records  we  require 
to  determine  the  dollar  value  per  bushel  of 
production  for  each  variety. 

(c)  In  the  event  of  loss  or  damage  covered 
by  this  p>olicy.  we  will  settle  your  claim  on 
any  unit  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  amount  of  insurance  per  acre; 

(2)  Subtracting  the  total  of  production  to 
count  for  the  seed  amount  and  the  non-seed 
amount  from  the  result  of  section  12(c)(1); 
and 

(3)  Multiplying  the  result  of  section 
12(c)(2)  by  your  share. 

(d)  The  total  production  (bushels)  to  count 
from  all  insurable  acreage  on  the  unit  will 
include  all  seed  and  non-seed  production  as 
specified  in  section  12  fe)  through  (g)  below. 

(e)  Production  to  be  counted  as  seed 
production  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  adjusted  yield  for 
acreage: 

(A)  That  is  abandoned: 

(B)  Put  to  another  use  without  our  consent: 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Mature  unharvested  production  with  a 
germination  rate  of  at  least  80  percent  of  the 
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commercial  hybrid  corn  seed  as  determined 
by  a  certified  seed  test.  Any  such  production 
may  be  adjusted  in  accordance  with  section 
12(g); 

(iv)  Immature  appraised  production; 

(v)  Potential  production  on  insured  acreage 
that  you  intend  to  put  to  another  use  or 
abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  if  you  put  the  acreage  to 
another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for. 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  fail  to 
provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 

to  determine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  and 

(2)  Harvested  production  that  you  deliver 
as  commercial  hybrid  com  seed  to  the  seed 
company  stated  in  your  hybrid  com  seed 
processor  contract,  regardless  of  quality, 
unless  the  production  has  inadequate 
germination. 

(f)  Production  to  be  counted  as  non-seed 
production  will  include  all  harvested  or 
mature  appraised  production  that  does  not 
qualify  as  seed  production  to  count  as 
specified  in  section  12(e).  Any  such 
production  may  be  adjusted  in  accordance 
with  section  12(g). 

(g)  For  the  purpose  of  determining  the 
quantity  of  mature  production: 

(1)  shelled  commercial  hybrid  com  seed 
will  be: 

(i)  Increased  0.12  percent  for  each  0.1 
percentage  point  of  moisture  below  15 
percent;  or 

(ii)  Decreased  0.12  percent  for  each  0.1 
percentage  point  of  moisture  in  excess  of  15 
percent. 

(2)  The  weight  of  ear  com  required  to  equal 
one  bushel  of  shelled  com  seed  will  be 
increased  1.5  pounds  for  each  full  percentage 
point  of  moisture  in  excess  of  14  p>ercent,  and 
any  portion  of  a  percentage  point  will  be 
disregarded.  The  moisture  content  of  ear  com 
will  be  determined  from  a  shelled  sample  of 
the  ear  com. 

(3)  When  records  of  commercial  hybrid 
com  seed  production  provided  by  the  seed 
company  have  been  adjusted  to  a  shelled 
com  basis  of  15.0  percent  moisture  and  56 
pound  avoirdupois  bushels,  sections  12(g)  (1) 
and  (2)  above  will  not  apply  to  harvested 
production.  In  such  cases,  records  of  the  seed 
company  used  for  determining  the  next 
year's  approved  yield  will  be  used  to 
determine  the  amount  of  production  to 
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count:  provided,  such  production  records  are 
calculated  on  the  same  basis  as  that  used  to 
determine  the  approved  yield 

13.  Late  Planting  and  Prevented  Planting 

(a)  In  lieu  of  provisions  contained  in  the 
Basic  Provisions  (§457  8)  regarding  acreage 
initially  planted  after  the  final  planting  date 
and  the  applicability  of  a  Late  Planting 
Agreement  Option,  insurance  will  be 
provided  for  acreage  planted  to  the  insured 
crop  during  the  late  planting  period  [see 
section  13(c)),  and  acreage  you  were 
prevented  from  planting  (see  section  13(d)). 
These  coverages  provide  reduced  amounts  of 
insurance.  The  premium  amount  for  late 
planted  acreage  and  eligible  prevented 
planting  acreage  will  be  the  same  as  that  for 
timely  planted  acreage.  If  the  amount  of 
premium  you  are  required  to  pav  (gross 
premium  less  our  subsidy)  for  late  planted 
acreage  or  prevented  planting  acreage 
exceeds  the  liability  on  such  acreage, 
coverage  for  those  acres  will  not  be  provided, 
no  premium  will  be  due,  and  no  indemnity 
will  be  paid  for  such  acreage. 

(b)  You  must  provide  written  notice  to  us 
not  later  than  the  acreage  reporting  date  if 
you  were  prevented  from  planting 

(c)  Late  Planting 

(1 )  For  hybrid  com  seed  acreage  planted 
during  the  late  planting  period,  the  amount 
of  insurance  for  each  acre  will  be  reduced  for 
each  day  planted  after  the  final  planting  date 
by: 

(i)  One  percent  per  dav  for  the  1st  through 
the  10th  day:  and 

(ii)  Two  percent  per  day  for  the  11th 
through  the  25th  day. 

(2)  In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the  Basic 
Provisions  (§457.8),  you  must  report  the 
dates  the  acreage  is  planted  within  the  late 
planting  period. 

(3)  If  planting  of  hybrid  com  seed 
continues  after  the  final  planting  date,  or  you 
are  prevented  from  planting  during  the  late 
planting  period,  the  acreage  reporting  date 
will  be  the  later  of: 

(i)  The  acreage  reporting  date  contained  in 
the  Special  Provisions  for  the  insured  crop; 
or 

(ii)  Five  days  after  the  end  of  the  late 
planting  period. 

(d)  Prevented  Planting  (Including  Planting 
After  the  Late  Planting  Period) 

(1)  If  you  were  prevented  from  timely 
planting  hybrid  corn  seed,  you  may  elect: 

(i)  To  plant  hybrid  com  seed  during  the 
late  planting  period.  The  amount  of 
insurance  for  such  acreage  will  be 
determined  in  accordance  with  section 
13(c)(1): 

(li)  Not  to  plant  this  acreage  to  any  crop 
except  a  cover  crop  not  for  harvest.  You  mav 
also  elect  to  plant  the  insured  crop  after  the 
late  planting  period  In  either  case,  the 
amount  of  insurance  for  such  acreage  will  be 
40  percent  of  the  amount  of  insurance  for 
timely  planted  acres.  For  example,  if  your 
amount  of  insurance  for  timely  planted 
acreage  is  S300  per  acre,  your  prevented 
planting  amount  of  insurance  would  be  Si  20 
per  acre  ($300  multiplied  by  0.40).  If  you 
elect  to  plant  the  insured  crop  after  the  late 
planting  period,  production  to  count  for  such 


acreage  will  be  determined  in  accordance 
with  section  12;  or 

(iii)  Not  to  p'  'nt  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in  which 
case: 

(A)  No  prevfeaied  planting  amount  of 
insurance  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  or  before 
the  10th  day  following  the  final  planting  date 
for  the  insured  -"rop;  or 

(B)  .^n  amou.t  of  insurance  equal  to  20 
percent  of  the  amount  of  insurance  for  timely 
planted  acres  wil!  i)e  provided  for  such 
acreage,  if  the  substitute  crop  is  planted  after 
the  10th  day  following  the  final  planting  date 
for  the  insured  crop  If  you  elected  the 
Catastrophic  Risk  Protection  Endorsement  or 
excluded  this  coverage,  and  plant  a  substitute 
crop,  no  prevented  planting  coverage  will  be 
provided  For  example,  if  your  amount  of 
insurance  for  timsly  planted  acreage  is  S300 
per  acre,  your  prevented  planting  amount  of 
insurance  would  be  S60  per  acre  (S300 
multiplied  b>  0  20).  You  may  elect  to  exclude 
prevented  planting  coverage  when  a 
substitute  crop  is  planted  for  har\'est  and 
receive  a  reduction  in  the  applicable 
premium  rate  If  you  wish  to  exclude  this 
coverage,  you  must  so  indicate,  on  or  before 
the  sales  closing  date,  on  your  application  or 
on  a  form  approved  by  us.  Your  election  to 
exclude  this  covprage  will  remain  m  effect 
from  year  to  ye     unless  you  notif\  us  in 
writing  on  our  form  by  the  applicable  sales 
closing  date  for  the  crop  year  for  which  vou 
wish  to  include  this  coverage  All  acreage  of 
the  crop  insured  under  -Jiis  policy  will  be 
subiecl  to  this  exclusion. 

(2)  Amounts  of  insurance  for  timely,  late, 
and  prevented  planting  acreage  within  a  unit 
will  be  combined  to  determine  the  amount  of 
insurance  for  the  unit  For  example,  assume 
you  insure  one  unit  in  which  you  have  a  100 
percent  share  The  unit  consists  of  185  acres 
of  the  same  type  and  variety  of  which  1  50 
acres  are  occupied  by  the  female  parent 
plants.  (The  acreage  occupied  by  the  male 
parent  plants  (35  acres)  is  not  insurable,  and 
IS  not  eligible  for  coverage  under  this 
section.)  The  unit  consists  of  150  acres,  of 
which  50  acres  were  planted  timely.  50  acres 
were  planted  7  days  after  the  final  planting 
date  (late  planted),  and  50  acres  were  not 
planted  but  are  eligible  for  a  prevented 
planting  amount  of  insurance.  The  amount  of 
insurance  for  the  unit  will  be  computed  as 
follows: 

(i)  For  the  timely  planted  acreage,  multiply 
the  per  acre  amount  of  insurance  for  timely 
planted  acreage  by  the  50  acres  planted 
timely; 

(ii)  For  the  late  planted  acreage,  multiply 
the  per  acre  amount  of  insurance  for  timely 
planted  acreage  by  93  percent,  and  multiplv 
the  result  by  the  ""0  acres  planted  late:  and  ' 

(iii)  For  p.revented  planting  acreage. 
multiply  the  per  acre  amount  ol  insurance  for 
timely  planted  acreage  by: 

(A)  Forty  percent  and  multiply  the  result 
by  the  50  acres  you  were  prevented  from 
planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  the 
acreage  is  left  idie  for  the  crop  vear.  or  if  a 
co\er  crop  is  planted  not  for  harvest 
Prevented  planting  compensation  hereunder 
will  not  be  denied  because  the  cover  crop  is 
hayed  or  grazed;  or 
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(B)  Twenty  percent  and  multiply  the  result 
by  the  50  acres  you  were  prevented  from 
planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  you  elect 
to  plant  a  substitute  crop  for  harvest  after  the 
10th  day  following  the  final  planting  date  for 
the  insured  crop.  (This  paragraph  (B|  is  not 
applicable,  and  prevented  planting  coverage 
is  not  available  under  these  crop  provisions, 
if  you  elected  the  Catastrophic  Risk 
Protection  Endorsement  or  you  elected  to 
exclude  prevented  planting  coverage  when  a 
substitute  crop  is  planted  (see  section 
13(dKl){iii)). 

Your  premium  will  be  based  on  the  result 
of  multiplying  the  per  acre  amount  of 
insurance  for  timely  planted  acreage  by  the 
150  acres  in  the  unit. 

(3)  You  must  have  the  inputs  available  to 
plant  and  produce  the  intended  crop  with  the 
expectation  of  at  least  producing  the 
approved  yield.  Proof  that  these  inputs  were 
available  may  be  required. 

(41  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8).  the  insurance  period  for  prevented 
planting  coverage  begins; 

(i)  On  the  sales  closing  date  contained  in 
the  Special  Provisions  for  the  insured  crop  in 
the  county  for  the  crop  year  the  application 
for  insurance  is  accepted,  or 

(ii)  For  any  subsequent  crop  year,  on  the 
sales  closing  date  for  the  iiisured  crop  in  the 
county  for  the  previous  crop  year,  provided 
continuous  coverage  has  been  in  effect  since 
that  date.  For  example  If  you  make 
application  and  purchase  insurance  for 
hybrid  corn  se«'d  for  the  \996  crop  year, 
prevented  planting  coverage  will  tjegin  on 
the  1998  sales  closing  date  for  hybrid  com 
seed  in  the  county  If  the  coverage  remains 
in  effect  for  the  1999  crop  year  (is  not 
terminated  or  canceled  during  or  after  the 
1998  crop  year),  prevented  planting  coverage 
for  the  1999  crop  year  began  on  the  1998 
sales  closing  date.  Cancellation  for  the 
purpose  of  transferring  the  policy  to  a 
different  insurance  provider  when  there  is  no 
lapse  in  coverage  will  not  tie  considered 
terminated  or  canceled  coverage  for  the 
purpose  of  the  preceding  sentence. 

(51  The  acreage  to  which  prevented 
planting  coverage  applies  will  not  exceed  the 
total  eligible  acreage  on  all  FSA  Farm  Serial 
Numbers  in  which  you  have  a  share,  adjusted 
for  an\  reconstitution  that  may  have  occurred 
on  or  before  the  sales  closing  date  Eligible 
acreage  for  each  FSA  Farm  Serial  Number  is 
determined  as  follows; 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits  the 
number  of  acres  that  mav  be  planted  for  the 
crop  year,  the  acTeage  eligible  for  prevented 
planting  coverage  will  not  exceed  the  total 
acreage  permitted  to  be  planted  to  the 
insured  crop 

(ii)  If  you  do  not  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  li.mits  the 
number  of  acres  that  may  be  planted,  and 
unless  we  agree  in  writing  on  or  before  the 
sales  closing  date,  eligible  acreage  will  not 
exceed  the  greater  of 

(A)  The  number  of  acres  planted  to  hybrid 
com  seed  on  the  FS.^  Farm  Serial  Number 
during  the  previous  crop  year:  or 


(B)  One-hundred  percent  of  the  simple 
average  of  the  number  of  acres  planted  to 
hybrid  com  seed  during  the  crop  years  that 
you  certified  to  determine  your  yield. 

(iii)  Acreage  intended  to  be  planted  under 
an  irrigated  practice  will  be  limited  to  the 
number  of  acres  for  which  you  had  adequate 
irrigation  facilities  prior  to  the  insured  cause 
of  loss  which  prevented  you  from  planting. 

(iv)  A  prevented  planting  amount  of 
insurance  will  not  be  provided  for  any 
acreage: 

(A)  That  does  not  constitute  at  least  20 
acres  or  20  percent  of  the  acreage  in  the  unit. 
whichever  is  less  (Acreage  that  is  less  than 
20  acres  or  20  percent  of  the  acreage  in  the 
unit  will  be  presumed  to  have  been  intended 
to  be  planted  to  the  insured  crop  planted  in 
the  unit,  unless  you  can  show  that  you  had 
the  inputs  available  before  the  final  planting 
date  to  plant  and  produce  another  insured 
crop  on  the  acreage); 

(B)  For  which  the  actuarial  table  does  not 
designate  a  premium  rate  unless  a  written 
agreement  designates  such  premium  rate: 

(C)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(D)  On  which  another  crop  is  prevented 
from  being  planted,  if  you  have  already 
received  a  prevented  planting  indemnity, 
guarantee  or  amount  of  insurance  for  the 
same  acreage  in  the  same  crop  year,  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  was 
double-cropped  in  each  of  the  last  4  years  in 
which  the  insured  crop  was  grown  on  the 
acreage; 

(E)  On  which  the  insured  crop  is  prevented 
from  being  planted,  if  any  other  crop  is 
planted  and  fails,  or  is  planted  and 
harvested,  hayed  or  grazed  on  the  same 
acreage  in  the  same  crop  year,  (other  than  a 
cover  crop  as  specified  in  paragraph 
(d)(2)(iii)(A)  of  this  section,  or  a  substitute 
crop  allowed  in  paragraph  (d)(2)(iii)(B)  of 
this  section),  unless  you  provide  adequate 
records  of  acreage  and  production  showing 
that  the  acreage  was  double-cropped  in  each 
of  the  last  4  years  in  which  the  insured  crop 
was  grown  on  the  acreage; 

(F)  When  coverage  is  provided  under  the 
Catastrophic  Risk  Protection  Endorsement  if 
you  plant  another  crop  for  harvest  on  any 
acreage  you  were  prevented  from  planting  in 
the  same  crop  year,  even  if  you  have  a  history 
of  double-cropping.  If  you  have  a 
Catastrophic  Risk  Protection  Endorsement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  for  a  crop 
and  are  prevented  from  planting  another  crop 
on  the  same  acreage,  you  may  onlv  receive 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  for  the  crop  on  which 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  is  received;  or 

(G)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreage 
would  have  remained  fallow  for  crop  rotation 
purposes. 

(v)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and  be 
reduced  by  the  number  of  hybrid  com  seed 
acres  timely  planted  and  late  planted.  For 


example,  assume  you  have  100  acres  eligible 
for  prevented  planting  coverage  in  which  you 
have  a  100  percent  share.  The  acreage  is 
located  in  a  single  FSA  Farm  Serial  Number 
which  you  insure  as  two  separate  optional 
units  consisting  of  50  acres  each.  If  you 
planted  60  acres  of  hybrid  corn  seed  on  one 
optional  unit  and  40  acres  of  hybrid  corn 
seed  on  the  second  optional  unit,  your 
prevented  planting  eligible  acreage  would  be 
reduced  to  zero  (i.e.,  100  acres  eligible  for 
prevented  planting  coverage  minus  100  acres 
planted  equals  zero). 

(6)  In  accordance  with  the  provisions  of 
section  6  (Report  of  Acreage)  of  the  Basic 
Provisions  (§457.8),  you  must  report  by  unit 
any  insurable  acreage  that  you  were 
prevented  from  planting.  This  report  must  be 
submitted  on  or  before  the  acreage  reporting 
date.  For  the  purpose  of  determining  acreage 
eligible  for  a  prevented  planting  amount  of 
insurance,  the  total  amount  of  prevented 
planting  and  planted  acres  cannot  exceed  the 
maximum  number  of  acres  eligible  for 
prevented  planting  coverage.  Any  acreage 
you  report  in  excess  of  the  number  of  acres 
eligible  for  prevented  planting  coverage,  or 
that  exceeds  tne  number  of  eligible  acres 
physically  located  in  a  unit,  will  be  deleted 
from  your  acreage  report. 

14.  Written  Agreement 

Designated  terms  of  this  policy  may  be 
altered  by  wTitten  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
14(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terras  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  'he  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.C..  on  December 
20,  1996. 

Kenneth  D.  Ackernian, 

Manager,  Federal  Crop  Insurance 

Corporation. 

fFR  Doc.  96-33067  Filed  12-31-96;  8:45  am) 
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Agricultural  Martteting  Service 

7  CFR  Part  906 

[Docket  No.  FV96-e06-4PR] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  in  Texas; 
Reapportionment  of  Membership  on 
the  Texas  Valley  Citrus  Committee 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
reapportion  the  membership  of  the  15- 
member  Texas  Valley  Citrus  Committee 
(committee)  established  under  the 
Federal  marketing  order  regulating  the 
handling  of  oranges  and  grapefruit 
grown  in  the  Lower  Rio  Grande  Valley 
in  Texas.  This  action  would  provide  for 
more  equitable  representation  between 
cooperative  and  independent  producers 
and  handlers.  This  reapportionment 
would  reduce  the  number  of  cooperative 
producer  member  positions  from  four  to 
two  and  provide  independent  producers 
with  those  two  positions,  thus, 
increasing  independent  producer 
membership  to  seven  positions.  In 
addition,  the  number  of  cooperative 
handler  member  positions  would  be 
reduced  from  two  to  one,  thereby 
increasing  independent  handler 
membership  to  five  positions. 

DATES:  Comments  must  be  received  bv 
February  3,  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Division, 
AMS.  USDA.  P.O.  Box  96456.  room 
2525-S.  Washington,  DC  20090-6456. 
Fax  #  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  mspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza,  .Mc.^llen  Marketing 
Field  Office.  .Marketing  Order 
Admmistration  Branch.  Fruit  and 
Vegetable  Division.  1313  E.  Hackberry, 
McAllen,  Texas  78501:  telephone;  (210) 
682-2833.  Fax  #  1210) 682-5942:  or 
Charles  L.  Rush.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456,  room  2525-S.  VVashmgton. 
DC  20090-6456.  telephone:  (202)  690- 
36-'0.  Fax  »  (202)  720-5698.  Small 
businesses  may  request  information  on 
comphancp  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 


Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax  #(202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  and  Order  No.  906  (7  CFR 
Part  906),  as  amended,  regulating  the 
handling  of  oranges  and  grapefruit 
grown  in  the  Lower  Rio  Grande  Valley 
in  Texas,  hereinafter  referred  to  as  the 
"order."  This  order  is  effective  under 
the  Agricultural  Marketing  Agreerhent 
Act  of  1937,  as  amended  [7  U.S.C  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform  This  rale  is  not  intended 
to  have  retroactive  effect.  If  adopted, 
this  proposal  will  not  preempt  anv  State 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  m.ust  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  mav  file 
with  the  Secretary'  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  \ 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  pi-incipal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agncultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subiect  to  such  actions  in  order 
that  small  businesses  wnll  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
.Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  1 7  handlers  of  oranges  and 
grapefruit  who  are  subject  to  regulation 
under  the  order  and  approximately 
2.000  orange  and  grapefruit  producers 
in  the  regulated  area.  Small  agricultural 
service  firms,  which  includes  handlers. 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  anr  ual  receipts  of  less  than 
$500,000.  The  majority  of  handlers  and 
producers  of  Texas  oranges  and 
grapefruit  may  be  classified  as  small 
entities 

This  proposed  rule  would  reapportion 
the  membership  of  the  committee  This 
action  is  intended  to  provide  for 
equitable  and  balanced  repre.sentation 
between  cooperative  and  independent 
producers  and  handlers  and  would  not 
impose  additional  costs  or  burdens  on 
producers  and  handlers 

Therefore,  the  AMS  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  em  a 
substantial  number  of  small  entities. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatorv  and 
informational  impacts  of  this  action  on 
small  businesses. 

Pursuant  to  section  906  18  of  the 
order,  the  committee  consists  of  15 
members.  Each  member  has  an 
alternate  Nine  of  the  members  are 
producers  and  six  are  handlers  Section 
906,122  of  the  order's  rules  and 
regulations  provides  that  the  nine 
producer  representatives  be  allocated  so 
that  four  members  represent  cooperative 
marketing  organizations,  hereinafter 
referred  to  as  cooperatue  producers, 
and  five  members  represent 
independent  marketing  organizations 
hereinafter  referred  to  as  independent 
producers.  Section  906  122  further 
provides  that  the  six  handler 
representatives  on  the  committee  be 
allocated  so  that  two  members  represent 
cooperative  marketing  organizations, 
hereinafter  referred  to  as  cooperative 
handlers,  and  four  represent 
independent  marketing  organizations, 
hereinafter  referred  to  as  independent 
handlers. 

Section  906.19  provides  for  a  three- 
year  te,-m  of  office  for  committee 
members  and  their  alternates.  The  terms 
of  office  of  the  committee  are  staggered 
so  that  one-third  of  the  terms  end  everv 
third  year  .Members  and  alternates  ser\e 
in  their  designated  positions  during  the 
portion  of  the  term  of  office  for  which 
they  are  selected  or  until  their 
respective  successors  are  selected  and 
have  qualified. 

Section  906.21  of  the  order  authorizes 
the  committee,  with  the  Secretary's 


56 


Federal  Register  /  Vol.  62.  No.  1  /  Thursday,  January  2,  1997  /  Proposed  Rules 


approval,  to  reapportion  membership 
between  cooperative  producer  and 
handler  members  and  independent 
producer  and  handler  members  as 
necessary  to  assure  equitable 
representation  on  the  committee.  Such 
changes  are  authorized  in  order  to 
reflect  structural  changes  within  the 
industry  and  changes  in  the  amount  of 
fruit  handled  by  cooperative  handlers  m 
relation  to  fruit  handled  by  independent 
handlers. 

On  August  27,  1996.  the  committee 
met  to  discuss,  among  other  issues. 
committee  representation  and  to 
determine  whether  any  changes  were 
warranted  to  foster  more  equitable 
representation.  Changes  in  the  Texas 
citrus  industry  have  resulted  in  a 
reduction  of  the  number  of  cooperative 
handlers  in  that  industr\'  subsequently 
resulting  in  a  decrease  in  the  amount  of 
fruit  handled  by  cooperative  handlers. 
According  to  the  committee's  records, 
there  were  four  cooperative 
organizations  operating  until  1984,  prior 
to  a  freeze  in  the  production  area.  From 
1985  to  1995,  there  were  two 
cooperative  organizations  handling 
Texas  citrus.  Presently,  only  one 
cooperative  handler  remains  in 
operation. 

As  the  number  of  cooperative 
handlers  has  decreased,  so  has  the 
volume  of  fresh  fruit  accounted  for  by 
cooperatives.  At  the  time  committee 
membership  was  last  reapportioned  in 
1969,  cooperatives  accounted  for  about 
30  percent  of  fresh  fruit  shipments  and 
about  45  percent  of  fruit  harvested 
(which  includes  processed  citrus).  The 
volume  of  fresh  fruit  shipments 
accoimted  for  by  cooperatives  has 
declined  since  that  time,  particularly 
after  the  last  two  freezes. 

The  committee  is  concerned  that  the 
cooperative  segment  of  the  industry  is 
currently  over- rep  resented  on  the 
committee  and  that  committee 
representation  no  longer  reflects  the 
current  structure  of  the  industry.  The 
present  situation  has  recently  made  it 
difficult  to  acquire  cooperative 
representation  on  the  committee,  which 
could  lead  to  potential  problems  in  the 
future. 

This  proposed  rule  would  change  the 
composition  of  the  committee  by 
reducing  cooperative  producer  positions 
on  the  committee  from  four  to  two,  and 
increasing  independent  producer 
member  positions  from  five  to  seven.  In 
addition,  cooperative  handler 
representation  would  be  reduced  from 
two  member  positions  to  one,  and 
independent  handler  positions  would 
be  increased  from  four  to  five.  The 
proposed  change  would  bnng 
committee  representation  more  in  line 


with  the  Texas  citrus  industry's  current 
structure.  This  change  was  unanimously 
recommended  by  the  committee  at  its 
August  27  meeting. 

Tne  committee  further  recommended 
that  current  committee  members 
complete  their  current  terms  of  office 
where  possible  and  new  members  be 
nominated  where  applicable  to  provide 
for  full  thre*?-year  terms  of  office  for 
unexpired  terms.  Presently,  the  term  of 
office  of  one  of  the  four  cooperative 
producer  members  expires  on  July  31. 
1997,  and  three  expire  on  July  31,  1999. 
The  1997  position,  in  addition  to  one  of 
the  1999  positions,  would  be 
relinquished  to  independent  producers. 
Also,  there  are  presently  two 
cooperative  handler  members,  one  of 
whose  terms  expires  on  July  31,  1998, 
and  the  other  on  July  31,  1999.  One  of 
those  positions  would  be  relinquished 
to  independent  handlers.  The  three 
terms  of  office  relinquished  to  the 
independents  would  terminate  on  July 
31  of  the  appropriate  term. 
Determination  of  which  cooperative 
producer  and  handler  members 
currently  serving  unexpired  terms 
would  remain  in  their  respective 
positions  would  be  made  by  lot  at  the 
committee's  subsequent  nomination 
meetings. 

The  Texas  citrus  industr\'  has 
historically  demonstrated  a  policy  of 
maintaining  equitable  representation 
among  cooperative  and  independent 
producers  and  handlers.  When  the  order 
was  promulgated  in  1960,  two  of  the 
nine  producer  member  positions  and 
one  of  the  six  handler  positions  were 
allocated  to  cooperative  members.  In 
1969.  committee  membership  was 
reallocated  to  the  present 
apportionment  to  reflect  changes  in  the 
composition  of  the  industry 

Cooperative  producer  member 
positions  were  increased  from  two  to 
four  and  cooperative  handler 
representation  was  increased  from  one 
to  two.  The  changes  also  provided  for  a 
reduction  in  the  number  of  independent 
producer  and  handler  positions. 
Following  the  two  major  freezes,  only 
one  cooperative  handler  remains  in 
operation.  The  committee  recommended 
returning  to  the  order's  original 
apportionment  to  accommodate  the  shift 
in  production.  Reducing  the  total 
number  of  cooperative  positions  to  three 
would  bring  representation  closer  in 
line  with  the  proportion  of  fresh  fruit 
shipments  accounted  for  by  the 
cooperative.  Therefore,  the  committee's 
recommendation  to  revert  to  the 
committee's  original  apportionment 
would  be  achieved  by  removing 
§906.122.  which  would  result  in 
reallocation  of  cooperative  and 


independent  producers  and  handlers  to 
that  reflected  in  §  906.18  of  the  order. 
Section  906.122,  which  provides  tliat 
the  production  area  be  considered  as 
one  district  for  purposes  of  committee 
representation,  would  not  be  affected  by 
this  rule. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  prior  to  finalization 
of  this  rule. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  906  is  proposed  to 
be  amended  as  follows: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  THE  LOWER 
RIO  GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  906.122  is  removed. 
Dated:  December  26, 1996. 

Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

[PR  Doc.  96-33328  Filed  12-31-96;  8:45  am] 

BILUNO  CODE  3410-02-l> 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

[Regulation  B;  Docket  No.  R-0955] 

Equal  Credit  Opportunity 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  publishing  for 
comment  proposed  revisions  to 
Regulation  B  (Equal  Credit 
Opportunity).  The  revisions  would 
implement  recent  amendments  to  the 
Equal  Credit  Opportunity  Act  (ECOA), 
These  amendments  create  a  legal 
privilege  for  information  developed  by 
creditors  as  a  result  of  "self-tests"  that 
they  voluntarily  conduct  to  determine 
the  level  of  their  compliance  with  the 
ECOA.  The  Department  of  Housing  and 
Urban  Development  will  be  publishing 
for  comment  a  substantially  similar 
proposal  to  revise  the  regulations 
implementing  the  Fair  Housing  Act. 
DATES:  Comments  must  be  received  on 
or  before  January  31,  1997. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0955,  and  may  be  mailed 
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to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  received  will  be  available  for 
inspection  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board's  rules 
regarding  availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Michaels,  Senior  Attorney,  or 
Manley  Williams.  Staff  Attorney, 
Division  of  Consiuner  and  Community 
Affairs,  Board  of  Cjovemors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  the  hearing 
impaired  only,  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Equal  Credit  Opportunity  Act 
(ECOA),  15  U.S.C.  1691,  makes  it 
unlawful  for  creditors  to  discriminate  in 
any  aspect  of  a  credit  transaction  on  the 
basis  of  sex.  race,  color,  religion, 
national  origin,  marital  status,  age 
(provided  the  applicant  has  the  capacity 
to  contract),  because  all  or  part  of  an 
apphcant's  income  derives  from  any 
public  assistance,  or  because  an 
applicant  has  in  good  faith  exercised 
any  right  under  the  Consumer  Credit 
Protection  Act.  The  act  is  implemented 
by  the  Board's  Regulation  B  (12  CFR 
Part  202). 

On  September  30,  1996,  the  President 
signed  into  law  amendments  to  the 
ECOA  as  part  of  the  Economic  Grovrth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996  (Pub.  L.  104-208,  110  Stat. 
3009)  (1996  Act).  Section  2302  of  the 
1996  Act  creates  a  legal  privilege  for 
information  developed  by  creditors 
through  "self-tests"  that  are  conducted 
to  determine  the  level  or  effectiveness  of 
their  compliance  with  the  ECOA, 
provided  that  appropriate  corrective 
action  is  taken  to  address  any  possible 
violations  that  may  be  discovered. 
Privileged  information  may  not  be 
obtained  by  a  government  agency  or 
credit  applicant  for  use  in  an 
examination  or  investigation  relating  to 
fair  lending  compliance,  or  in  any  civil 
proceeding  in  which  a  violation  of  the 
ECOA  is  alleged.  The  1996  Act  also 
provides  that  a  challenge  to  a  creditor's 
claim  of  privilege  may  be  filed  in  any 


court  or  administrative  law  proceeding 
with  appropriate  jurisdiction. 

The  Act  directs  the  Board  to  issue 
implementing  regulations,  including  a 
definition  of  what  constitutes  a  "self- 
test."  After  consultation  with  the  federal 
agencies  responsible  for  enforcing  the 
ECOA  and  with  the  Department  of 
Housing  and  Urban  Development 
(HUD),  the  Board  is  pubUshing 
proposed  rules  to  implement  the  1996 
Act's  amendments  to  the  ECOA.  The 
1996  Act  also  establishes  a  privilege  for 
creditor  self-testing  under  the  Fair 
Housing  Act  (42  U.S.C.  3601  et  seq). 
HUD  will  be  publishing  for  comment 
substantially  similar  rules  to  implement 
the  amendments  to  the  Fair  Housing 
Act. 

U.  Proposed  Regulatory  Provisions 

The  proposed  amendment  to 
Regulation  B  would  implement  the  1996 
Act  by  defining  what  constitutes  a 
privileged  self-test.  The  Board  proposes 
to  define  a  "self-test"  as  any  program, 
practice,  or  study  that  creates  data  or 
factual  information  about  the  creditor's 
compliance  with  the  ECOA  that  is  not 
available  or  derived  from  loan  files  or 
other  records  related  to  credit 
transactions.  This  includes  but  is  not 
limited  to  the  practice  of  using  fictitious 
loan  applicants  (testers).  The  privilege 
would  apply  to  the  factual  evidence 
generated  by  the  self-test  as  well  as  any 
analysis  or  conclusions  contained  in 
reports  prepared  about  the  self-test.  A 
self-test  would  not  include  any 
collection  of  data  required  by  law  or  a 
creditor's  review  or  evaluation  of  loan 
files. 

The  Board  expects  to  publish  a  final 
rule  in  March  1997.  which  would 
become  effective  30  days  later.  The  1996 
Act  provides  that  once  the  rule  is 
issued,  self-tests  will  become  privileged 
even  if  they  were  conducted  before  the 
regulation's  effective  date.  As  an 
exception  to  this,  self-tests  previously 
conducted  will  not  become  privileged 
on  the  regulation's  effective  date  if  a 
court  action  or  administrative 
proceeding  has  already  commenced 
against  the  creditor  alleging  a  violation 
of  the  ECOA  or  Regulation  B  or  the  Fair 
Housing  Act.  In  addition,  a  self-test 
previously  conducted  will  not  become 
privileged  on  the  regulation's  effective 
date  if  any  part  of  the  report  or  results 
has  already  been  disclosed. 

in.  Section-by-Section  Analysis 

Section  202. 1 5    Incentives  for  Self- 
Testing  and  Self-Correction 

15(a)    General  Rule 

Proposed  paragraph  15(a)  states  the 
general  rule  that  the  report  or  results  of 


a  creditor's  self-test  are  privileged  if  the 
conditions  specified  in  this  rule  are 
satisfied.  The  privilege  applies  whether 
the  creditor  conducts  the  self-test  or 
employs  the  services  of  a  third  party  A 
self-test  murt,  however,  be  conducted 
voluntarily,  self-tests  that  are  required 
by  a  govermnent  authority  (including 
those  conducted  pursuant  to  a  judicial 
order)  would  not  quahfy  for  the 
privilege.  Similarly,  any  collection  of 
data  required  by  law  would  not  be 
considered  voluntary  under  this  section. 
The  privilege  for  self-testing  is  in 
addition  to  and  independent  of  anv 
other  privilege  that  may  exist,  such  as 
the  attorney-client  privilege  or  the 
privilege  for  attorney  work  product. 

This  paragraph  would  also  implement 
the  requirement  imposed  by  the  1996 
Act  that  a  creditor  take  appropriate 
corrective  action  to  address  any  possible 
violations  identified  by  the  self-test  in 
order  for  the  privilege  to  apply.  A 
creditor  must  take  whatever  actions  are 
reasonable  in  hght  of  the  scope  of  the 
possible  violat.ons  to  fully  remedy  both 
their  cause  and  effects.  This  may 
include  both  prospective  and  retroactive 
relief.  Guidance  on  a  creditors 
responsibihty  for  taking  appropriate 
corrective  action  is  provided  imder 
paragraph  15(c). 

Although  corrective  actions  are 
required  when  a  possible  violation  is 
found,  a  self-test  is  also  privileged  when 
it  does  not  identify  any  possible 
violations  and  no  corrective  action  is 
necessary.  The  Board  believes  that  the 
effectiveness  of  the  privilege  as  an 
incentive  to  self-test  would  be 
significantly  undermined  if  it  only 
apphed  when  violations  were 
discovered.  If  that  were  the  case,  the 
mere  assertion  of  the  privilege  would  be 
tantamount  to  an  admission  that 
violations  had  occtured.  Under  such 
circumstances,  some  creditors  might  be 
reluctant  to  use  self-testing  in  light  of 
the  fact  that  the  mere  assertion  of  the 
privilege  might  prompt  the  filing  of 
legal  claims. 

The  Board  also  notes  that  a  creditor's 
determinations  about  the  type  of 
corrective  action  needed,  or  a  finding 
that  no  corrective  action  is  required, 
would  not  be  conclusive  in  determining 
whether  the  requirements  of  this 
paragraph  have  been  satisfied.  If  a 
creditor's  claim  of  privilege  is 
challenged,  it  would  be  necessary  to 
assess  the  need  for  corrective  action  or 
the  type  of  corrective  action  that  is 
appropriate  based  on  a  review  of  the 
self-testing  results.  Such  an  assessment 
might  be  accomplished  by  an 
adjudication  where  a  judge  may  conduct 
an  in  camera  inspection  of  the 
privileged  docim^ents. 
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Under  the  statute,  the  privilege 
apphes  only  if  the  creditor  has  already 
taken  or  is  in  the  process  of  taking 
appropriate  corrective  action.  In  some 
cases,  the  issue  of  whether  certain 
information  is  privileged  ma}-  arise 
before  the  corrective  actions  are  fully 
underway.  The  rule  requires,  at  a 
minimum,  that  the  creditor  establish  a 
plan  for  corrective  action,  a  means  for 
monitoring  the  creditor's  progress  in 
implementing  the  plan,  and  activity  to 
begin  carrying  out  the  plan.  A  schedule 
may  be  imposed  by  the  court  or  agreed 
to  by  an  agency  or  the  other  parties 
affected.  A  creditor's  failure  tu  fuUv 
implement  planned  corrective  action 
may  be  cause  for  subsequently 
reevaluating  whether  the  privilege 
applies. 

15(b)     Self-test  defined 

15(b)(1)    Definition 

Proposed  paragraph  15(b)(1)  states 
what  constitutes  a  "self-test"  for 
purposes  of  this  rule.  The  1996  Act  does 
not  define  "self-test"  and  authorizes  the 
Board  to  define  by  regulation  the 
practices  to  be  covered  by  the  privilege. 
The  Board  proposes  to  define  a  "self- 
test"  as  any  program,  practice,  or  study 
used  to  create  data  or  factual 
information  about  the  creditor's 
comphance  with  the  ECOA  and 
Regulation  B  that  is  not  available  and 
cannot  be  derived  from  loan  or 
application  files  or  other  records  related 
to  credit  transactions.  This  definition  of 
self-test  includes  but  is  not  limited  to 
the  practice  of  using  testers.  For 
example,  self-testing  would  also  include 
a  survey  of  mortgage  customers 
conducted  by  a  creditor  for  fair  lending 
purposes,  or  a  program  specially 
designed  to  test  loan  officers'  knowledge 
about  fair  lending  laws. 

In  establishing  the  self-testing 
privilege,  the  Congress  sought  to 
encourage  lenders  to  undertake 
voluntary  efforts  to  assess  their 
comphance  with  fair  lending  laws.  The 
proposed  definition  is  an  incentive  for 
creditors  to  use  self-testing  to  monitor 
the  pre-application  stage  of  the  loan 
process  in  particular;  the  pre- 
application  process  does  not  typically 
produce  the  type  of  documentation  that 
lends  itself  to  traditional  file  reviews. 
The  privilege  serves  as  an  incentive  by 
assuring  that  evidence  of  possible 
discrimination  voluntarily  gathered 
through  a  self-test  will  not  be  used 
against  a  creditor,  provided  the  creditor 
takes  appropriate  corrective  actions  for 
any  discrimination  that  is  found. 
Although  the  legislative  history  focuses 
on  the  traditional  use  of  matched-pair 


testers,  it  also  recognizes  that  other 
testing  methods  may  also  be  useful. 

Under  the  proposed  rule,  the 
principal  attribute  of  self-testing  is  that 
it  constitutes  a  voluntary  undertaking  by 
the  creditor  to  produce  new  factual 
evidence  that  otherwise  would  not  be 
available  from  credit  records.  The 
proposed  rule  does  not  define  "self-test" 
so  broadly  as  to  include  all  types  of  self- 
evalualion  or  self-assessment  performed 
by  a  creditor.  Self-evaluations  involving 
creditor  reviews  of  loan  or  application 
files,  and  reviews  of  HMDA  data  or 
similar  types  of  records  (such  as  broker 
or  loan  officer  compensation  records) 
that  do  not  produce  new  data  or  factual 
evidence  about  a  creditor's  compliance 
would  not  be  covered  by  the  privilege. 
Accordingly,  a  compilation  of  data  nr  a 
regression  analysis  derived  from  the 
data  in  existing  loan  files  would  not  be 
privileged. 

Although  a  broader  definition 
encompassing  such  audits  or 
evaluations  would  be  within  the  Board's 
rulemaking  authority  under  the  statute, 
the  Board  does  not  believe  that  this 
broader  definition  of  self-test  is 
necessary.  Principles  of  sound  lending 
dictate  that  a  creditor  have  adequate 
poUcies  and  procedures  in  place  to 
ensure  compliance  with  appHcable  laws 
and  regulations,  and  that  lenders  adopt 
appropriate  audit  and  control  systems. 
These  may  take  the  form  of  compliance 
reviews,  file  analysts,  the  use  of  second- 
review  committees,  or  other  methods 
that  examine  creditor  records  kept  in 
the  ordinary  course  of  business. 
Notwithstanding  any  evaluation 
performed  by  the  creditor,  the 
underlying  loan  records  are  themselves 
subject  to  examination  by  the  regulatory 
and  enforcement  agencies  and  must 
usually  be  disclosed  to  a  private  litigant 
alleging  a  violation.  The  Board  beUeves 
that  creditors  already  have  adequate 
incentive  to  conduct  such  routine 
compliance  reviews  and  file  analyses  as 
a  good  business  practice  and  to  avoid  or 
minimize  potential  habiUty  for 
violations. 

Insured  financial  institutions  also 
have  an  incentive  to  conduct  such 
audits  to  assist  the  regulator)'  agencies 
in  streamlining  the  bank  examination 
process  and  thereby  minimizing  the 
burden  and  costs  associated  with  that 
process.  A  broader  definition  of  self-test 
would  allow  creditors  to  withhold 
information  relating  to  self-audits  from 
a  regulatory  agency.  .'Kt  this  time,  the 
Board  does  not  believe  it  is  necessary  to 
extend  the  privilege  to  audits  of  existing 
business  records,  which  could  have  an 
unintendmi  negative  effect  on  the  levels 
of  cooperation  between  creditors  and 
the  regulatory  agencies.  The  Board 


solicits  public  comment,  however,  on 
the  scope  of  the  proposed  definition  of 
"self-test"  and  whetiier  a  broader 
definition  would  adversely  affect  the 
ability  of  supervisory  or  enforcement 
agencies  or  private  parties  to  obtain 
needed  information  or  whether  it  would 
provide  needed  incentive  for  creditor 
monitoring  and  self-correction. 

In  order  to  qualify  for  the  privilege,  a 
self-test  must  be  designed  and 
conducted  to  assess  the  level  and 
effectiveness  of  the  creditor's 
compliance  with  the  rules  prohibiting 
discrimination  or  discouraging  loan 
applications  on  a  prohibited  basis. 
Testing  for  comphance  with  the  other 
regulatory  requirements  of  Regulation  B 
is  not  privileged.  For  example,  a  test  to 
determine  whether  adverse  action 
notices  are  mailed  within  apphcable 
time  limits  would  not  be  privileged.  A 
self-test  designed  for  other  purposes, 
such  as  a  self-test  designed  to  observe 
employees'  efficiency  and  thoroughness 
in  meeting  customer  needs,  is  not 
covered  by  the  privilege  even  if 
evidence  of  discrimination  is  uncovered 
incidentally 

15(b)(2)    Examples 

Proposed  paragraph  15(b)(2)  gives 
examples  of  some  activities  that  would 
and  would  not  be  included  as  self-tests 
for  purposes  of  this  section. 

15(b)(3)    Types  of  information  covered 

Under  the  1996  Act,  the  privilege 
covers  the  report  or  results  of  a  self-test. 
Proposed  paragraph  15(b)(3)  clarifies 
that  this  includes  any  data  generated  by 
the  self-test  and  any  analysis  of  such 
data,  and  any  workpapers  or  draft 
documents. 

15(b)(4)    Types  of  information  not 
covered 

The  1996  Act  does  not  prohibit  an 
agency  or  applicant  from  requesting 
information  about  whether  a  creditor 
has  conducted  a  self-test.  Proposed 
paragraph  15(b)(4)  clarifies  the  right  of 
a  government  agency  or  private  litigant 
to  obtain  sufficient  information  about 
the  existence  of  the  self-test,  including 
its  scope  or  the  methodology  used  in 
conducting  the  test,  to  determine 
whether  to  challenge  a  creditor's  claim 
of  privilege.  The  1996  Act  provides  that 
a  challenge  to  a  creditor's  claim  of 
privilege  may  be  filed  in  any  court  or 
administrative  law  proceeding  with 
appropriate  jurisdiction.  The  Board 
expects  such  challenges  to  be  resolved 
according  to  the  laws  and  procedures 
used  for  other  types  of  privilege  claims. 
This  may  include  the  use  of  in  camera 
proceedings,  the  filing  of  documents 
and  pleadings  with  the  court  under  seal, 
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or  the  production  of  documents  to  other 
parties  under  an  appropriate  protective 
order  that  limits  the  purpose  for  which 
they  may  be  used. 

15(c)    Appropriate  corrective  action 

Proposed  paragraph  15(c)  clarifies 
that  a  determination  of  whether  a 
creditor  has  taken  appropriate  corrective 
action  must  be  made  on  a  case-by-case 
basis.  Under  the  statute,  an  issue 
regarding  the  sufficiency  of  the 
corrective  action  may  be  resolved  in  a 
court  or  administrative  law  proceeding. 
A  creditor  must  take  whatever  actions 
are  reasonable  given  the  natiu*  and 
scope  of  the  possible  violations  to  fully 
remedy  both  their  cause  and  effects.  To 
determine  the  appropriate  corrective 
action,  the  creditor  must:  (1)  identify  the 
pohcies  or  practices  that  are  the  cause 
of  the  possible  violation,  such  as 
inadequate  or  improper  lending 
pohcies,  failure  to  implement 
established  policies,  employee  conduct, 
or  other  causes;  and  (2)  assess  the  extent 
and  scope  of  any  possible  violation,  by 
determining  the  stages  of  the     . 
application  process  and  the  areas  of 
operations  Ukely  to  be  affected  by  those 
policies  or  practices,  and  the  particular 
branches  or  offices  involved. 

The  Board  proposes  to  provide 
additional  guidance  in  the  Official  Staff 
Commentary  to  Regulation  B,  by 
including  a  list  of  sample  corrective 
actions,  including  both  prospective  and 
retroactive  relief.  Not  all  of  the  listed 
corrective  measures  would  be 
appropriate  in  every  case.  Comments  are 
solicited  on  this  approach. 

In  1994,  the  Interagency  Task  Force 
on  Fair  Lending,  representing  the  ten 
federal  agencies  responsible  for 
implementing  and  enforcing  the  fair 
lending  laws,  issued  a  policy  statement 
on  credit  discrimination  (59  FR  18266, 
18270-71  (April  15.  1994)).  That  policy 
statement  advised  lenders  that  discover 
discriminatory  practices  as  a  result  of  a 
self-test  to  "make  all  reasonable  efforts 
to  determine  the  full  extent  of  the 
discrimination  and  its  cause"  and  to 
"determine  whether  the  practices  were 
grounded  in  defective  policies,  poor 
implementation  or  control  of  those 
policies,  or  isolated  to  a  particular  area 
of  the  lender's  operations."  The  poHcy 
statement  also  provided  a  list  of 
prospective  and  retroactive  corrective 
actions  that  might  be  appropriate 
depending  on  tbe  circumstances. 

The  proposed  regulation  and 
revisions  to  the  Official  Staff 
Commentary  substantially  follow  the 
discussion  of  self-testing  and  the  list  of 
sample  corrective  actions  set  out  in  the 
Interagency  Policy  Statement. 
Appropriate  corrective  action  may 


include,  but  is  not  limited  to,  one  or 
more  of  the  following: 

1.  Identifying  persons  whose 
applications  may  have  been 
inappropriately  processed;  offering  to 
extend  credit  if  the  applications  were 
improperly  denied;  compensating 
apphcants  for  damages,  both  out-of- 
pocket  and  compensatory;  and  notifv'ing 
them  of  their  legal  rights. 

2.  Correcting  institutional  polices  or 
procedures  that  may  have  contributed  to 
possible  discrimination,  and  adopting 
new  policies  as  appropriate; 

3.  Identifying  and  then  training  and/ 
or  disciplining  the  employees  involved; 

4.  Developing  outreach  programs, 
marketing  strategies,  or  loan  products  to 
more  effectively  serve  segments  of  the 
lender's  markets  that  may  have  been 
affected  by  the  possible  discrimination; 
and 

5.  Improving  audit  and  oversight 
systems  to  avoid  a  recurrence  of  the 
possible  violations. 

A  creditor  must  take  corrective  action 
that  is  commensurate  with  the  scope  of 
the  discrimination  and  is  specifically 
tailored  to  address  the  particular  type  of 
problem  identified  by  the  self-test.  For 
example,  if  self-testing  reveals  that 
minority  applicants  do  not  receive  the 
same  level  of  assistance  during  the  pre- 
apphcation  stage,  but  reveals  no 
discrepancy  in  loan  decisions, 
underwriting  criteria  or  credit  terms  for 
loan  applications  that  were  actually 
filed,  it  may  be  sufficient  for  a  creditor 
to  take  prospective  action  relating  to  the 
creditor's  policies  and  employee 
training.  C)n  the  other  hand,  if  a  self-test 
reveals  that  loan  officers  treat  the 
submission  of  loan  applications  by 
minorities  differently  by  quoting  more 
onerous  loan  terms  such  as  larger  dov^Ti- 
payments  or  higher  interest  rates,  in 
addition  to  prospective  action  (such  as 
outreach  efforts)  retroactive  relief  may 
also  be  required;  appropriate  corrective 
action  would  include  a  review  of 
existing  loan  files  to  determine  if 
minority  borrowers  were  actually 
granted  loans  on  less  favorable  terms. 

15(d)(1)     Scope  of  privilege 

Proposed  paragraph  15(d)(1)  explains 
the  nature  of  the  qualified  privilege 
afforded  by  the  new  law.  This  paragraph 
states  that  privileged  dociunents  may 
not  be  obtained  by  a  government  agency 
for  use  in  an  examination  or 
investigation  relating  to  fair  lending 
compliance,  or  by  a  government  agency 
or  applicant  (including  prospective 
applicants  alleging  they  were 
discouraged  from  pursuing  an 
apphcatisn  on  a  prohibited  basis)  in  any 
civil  proceeding  in  which  a  violation  of 
the  ECOA  or  Regulation  B  is  alleged. 


There  may  be  other  proceedings  where 
the  pri\Tlege  would  not  apply,  for 
example,  if  the  documents  were  sought 
in  htigation  unrelated  to  fair  lending 
issues.  Comment  is  solicited  on  how  the 
rule  should  apply  to  state  agencies  for 
purposes  of  the  ECOA. 

15(d)(2)     Loss  of  privilege 

Proposed  paragraph  15(d)(2)  describes 
the  circumstances  that  would  result  in 
documents  losing  their  privileged 
status.  As  provided  in  the  1996  Act.  the 
results  or  report  of  a  self-test,  including 
any  data  generated  bi.'  the  self-test,  will 
not  be  considered  privileged  under  this 
section  once  the  creditor  has  voluntarily 
disclosed  all  or  part  of  the  contents  to 
any  government  agency,  loan  appUcant, 
or  the  general  public.  This  is  explained 
in  proposed  paragraph  15(d)(2)(i). 

If  a  creditor  elects  to  rely  on  the  self- 
testing  results  as  a  defense  to  alleged 
violations  of  the  ECOA  in  court  or 
administrative  proceedings,  the 
privilege  would  not  apply  if  the 
documents  are  sought  in  connection 
with  those  proceedings — the  disclosure 
would  be  treated  as  a  voluntary 
disclosure  under  this  paragraph.  This 
loss  of  privilege  is  covered  in  proposed 
paragraph  15(d)(2)(ii).  However,  a 
creditor's  involuntary  production  of 
records  in  response  to  a  judicial  order 
does  not  evidence  the  creditor's  intent 
to  give  up  the  privilege.  Accordingly,  if 
such  disclosures  are  made  in  a  hmited 
fashion  that  does  not  constitute  a 
disclosure  to  the  general  public,  for 
example  under  a  protective  order,  that 
disclosure  would  not  affect  the 
privileged  status  of  the  documents. 

The  1996  Act  provides  that  the  report 
or  results  of  a  self-test  are  not  privileged 
if  they  are  disclosed  by  a  person  with 
lawful  access  to  the  report  or  results. 
The  statute  draws  no  distinction  based 
on  whether  the  person  was  authorized 
by  the  creditor  to  make  the  particular 
disclosure. 

The  Board  solicits  comments  on 
whether  it  should  establish  by 
regulation  an  exception  to  the  general 
rule  in  paragraph  15(d)(2)(i),  whereby 
creditors  could  voluntarily  share 
privileged  information  with  a  federal  or 
state  bank  supervisory-  agency  or  law 
enforcement  agency  without  causing  the 
information  to  lose  its  prinleged  status 
when  it  is  subsequently  sought  by 
private  litigants.  However,  such 
disclosures  would  cause  the  documents 
or  information  to  lose  their  privileged 
status  with  respect  to  ail  supenisory  or 
enforcement  agencies.  The  purpose  of 
the  exception  would  be  to  encourage 
greater  cooperation  between  creditors 
and  enforcement  agencies  in  monitoring 
compliance  and  to  encourage  creditors 
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to  seek  guidance  from  the  agencies  in 
developing  appropriate  corrective 
action. 

As  noted  above,  a  creditor's  claim  of 
privilege  may  be  challenged  in  an 
appropriate  court  or  administrative  law 
proceeding.  Proposed  paragraph 
15(d)(2)(iii)  addresses  the  situation 
where  a  creditor  seeks  to  assert  the 
privilege  but  fails  or  is  unable  to 
produce  information  pertaining  to  the 
self-test  that  is  necessary  for 
determining  whether  the  privilege 
applies.  The  results  or  report  of  a  self- 
test  would  not  be  privileged  in  such 
cases.  The  judge  may  determine  in  each 
case  whether  the  creditor  has  met  its 
burden  of  producing  the  relevant 
evidence. 

15(d)(3)     Limited  use  of  privileged 
information 

Proposed  paragraph  15(d)(3) 
implements  the  statutory  provision  that 
allows  for  a  limited  use  of  privileged 
documents.  The  report  or  results  of  a 
privileged  self-test  may  be  obtained  and 
used  for  the  purpose  of  determining  a 
penalty  or  remedy  after  a  violation  of 
the  ECOA  or  Regulation  B  has  been 
formally  adjudicated  or  admitted.  The 
production  of  privileged  documents  for 
this  purpose  does  not  evidence  the 
creditor's  intent  to  give  up  the  privilege. 
If  such  disclosures  are  made  in  a  limited 
fashion  that  does  not  constitute  a 
disclosure  to  the  general  public,  the 
disclosure  would  not  affect  the 
privileged  status  of  the  documents. 

A  finding  by  a  government  agency,  as 
part  of  a  bank  examination  or 
investigation,  that  discrimination  has 
occurred  would  not  constitute  an 
adjudication  for  this  purpose.  If  surh 
findings  lead  tu  a  formal  adjudication  or 
an  admission  by  the  creditor,  the 
limited  use  of  privilege  documents 
under  this  paragraph  would  apply. 

The  1996  Act  also  provides  that 
information  disclosed  for  purposes  of 
determining  a  penalty  or  remedy  may  be 
used  only  for  the  particular  proceeding 
in  which  the  adjudication  or  admission 
is  made.  Accordingly,  parties  who 
obtain  such  information  are  prohibited 
from  any  further  dissemination  and  the 
judge  in  that  proceeding  may  issue  an 
appropriate  order. 

15(e)     Record  retention 

Proposed  paragraph  15(e)  provides 
that  a  creditor  has  a  duty  to  retain  self- 
testing  records  for  a  limited  time.  This 
retention  is  necessary  to  facilitate  a 
determination  about  whether  the  results 
or  report  of  the  self-test  are  privileged  or 
for  the  purpose  of  determining  the 
appropriate  penalty  or  remedy  when  a 
violation  has  been  adjudicated  or 


admitted.  The  Board  proposes  to  adopt 
the  same  standard  for  the  retention  of 
self-testing  records  as  applies  to  other 
records,  which  must  be  retained  for  25 
months. 

IV.  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0955.  The  Board  requests 
that,  when  possible,  comments  be 
prepared  using  a  standard  courier 
typeface  with  a  type  size  of  10  or  12 
characters  per  inch.  This  will  enable  the 
Board  to  convert  the  text  into  machine- 
readable  form  through  electronic 
scanning,  and  will  facilitate  automated 
retrieval  of  comments  for  review. 
Comments  may  also  be  submitted  on  3.5 
inch  or  5. 25  inch  computer  diskettes,  in 
any  IBM-compatible  DOS-based  format. 
Comments  on  computer  diskettes  must 
be  accompanied  by  a  paper  version. 

The  comment  period  ends  on  January 
31,  1997.  Normally  the  Board  provides 
a  60-day  comment  period,  in  keeping 
with  the  Board's  policy  statement  on 
rulemaking  (44  FR  3957,  January  19, 
1979).  In  this  case,  the  1996  Act  directs 
the  Board  to  prescribe  final  regulations 
by  March  31,  1997.  The  Board  believes 
that  an  abbreviated  comment  period  is 
necessary  in  order  to  meet  this 
schedule. 

V.  Regulatory  Flexibility  Analysis 

The  proposed  amendments 
implement  the  legal  privilege  created  by 
the  1996  Act  for  certain  information  that 
creditors  may  voluntarily  develop  about 
their  compliance  with  the  fair  lending 
laws  through  self-testing.  The  regulation 
does  not  impose  any  significant 
regulatory  requirements  on  creditors. 
Consequently,  the  proposed 
amendments  are  not  hkelv  to  have  a 
significant  impact  on  institutions'  costs, 
including  the  costs  to  small  institutions. 

VI.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.3506), 
the  Board  has  reviewed  the  proposed 
rule  under  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget  (0MB).  5  CFR  1320  Appendix 
A.l.  Comments  on  the  collection  or 
disclosure  of  information  associated 
with  this  regulation  should  be  sent  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0201),  Washington,  DC  20503,  with 
copies  of  such  comments  sent  to  Mary 
M.  McLaughlin,  Chief,  Financial 
Reports  .Section,  Division  of  Research 
and  Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551» 

Regulation  B  applies  to  individuals 
and  businesses  that  regularly  extend 


credit  or  participate  in  the  decision  of 
whether  or  not  to  extend  credit.  This 
includes  all  types  of  creditors.  Under 
the  Paperwork  Reduction  Act,  however, 
the  Board  accounts  for  the  paperwork 
burden  associated  writh  Regulation  B 
only  for  state  member  banks.  Any 
estimates  of  paperwork  burden  for  other 
financial  institutions  would  be  provided 
by  the  federal  agency  or  agencies  that 
supervise  those  lenders.  There  are  1,028 
state  member  banks  that  are  respondents 
and/or  recordkeepers,  with  an  estimated 
average  frequency  of  4,765  responses 
per  bank  each  year.  The  current 
estimated  burden  for  Regulation  B 
ranges  from  fifteen  seconds  to  five 
minutes  per  response.  The  combined 
annual  burden  for  all  state  member 
banks  under  Regulation  B  is  estimated 
to  be  129,015  hours. 

The  collection  of  information 
requirements  in  the  proposed  regulation 
are  found  in  12  CFR  202.15(e).  The 
recordkeepers  are  for-profit  financial 
institutions,  including  small  businesses. 
Records  relating  to  self-tests  must  be 
retained  for  at  least  twenty-five  months. 
The  purpose  is  to  facilitate  the 
determination  about  whether  the  results 
or  report  of  a  creditor's  self-test  are 
privileged.  The  recordkeeping  burden 
associated  with  the  proposal  consists  of 
the  additional  effort  necessary  to  retain 
self-testing  records;  it  does  not  include 
the  effort  necessary  to  conduct  and 
document  the  self-test. 

The  privilege  for  information 
developed  through  self-tests  is  intended 
to  serve  as  an  incentive  for  lenders  to 
undertake  voluntary  efforts  to  assess 
their  compliance  with  fair  lending  laws. 
The  Federal  Reserve  welcomes 
comments  that  would  help  it  estimate 
the  number  of  state  member  banks  that 
would  use  self-testing  under  the 
proposal.  At  a  typical  state  member 
bank  that  conducts  one  self-testing 
program  per  year,  it  is  estimated  to  take 
between  one  and  eight  houis  (or  an 
average  of  two  hours)  for  the  additional 
effort  to  retain  the  relevant  records. 
Some  portion  of  banks  that  conduct  self- 
tests  will  find  errors  in  compliance  and 
will  have  to  take  appropriate  corrective 
action.  The  amount  of  time  needed 
would  depend  on  the  nature  and  scope 
of  the  possible  violation.  The  Federal 
Reserve  estimates  that  the 
recordkeeping  associated  with 
corrective  action  would  take  an 
additional  two  to  twenty  hours,  with  an 
average  of  eight  recordkeeping  burden 
hours  annually.  There  is  estimated  to  be 
no  annual  cost  burden  over  the  annual 
hour  burden,  and  no  capital  or  start  up 
costs. 

Because  the  records  would  be 
maintained  at  state  member  banks,  no 
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issue  of  confidentiality  under  the 
Freedom  of  Information  Act  arises. 

Comments  are  also  invited  on:  a. 
■vvhethe;  the  proposed  collection  of 
information  is  necessar}'  foi  the  proper 
prrfoimance  of  die  Federal  Reserve'b 
functions;  including  whether  the 
information  has  practicEl  utility:  b.  the 
accuracy  of  the  Federal  Reserve's 
estimate  of  the  burden  of  the  proposed 
information  collecticn.  including  the 
cost  of  complianre,  l..  ways  to  enhance 
the  qualify,  utility,  and  clarity  of  the 
information  to  be  collected;  and  d.  ways 
to  minimize  the  burden  of  information 
collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

An  agency  may  not  collect  or  sponsor 
the  collection  or  disclosure  of 
information,  and  an  organization  is  not 
required  to  collect  or  disclose 
infonr.etion  unless  a  currently  valid 
OME  control  num.ber  is  displayed.  The 
0MB  control  number  for  Regulation  B  is 
7100-0201 

List  of  Subjects  in  12  CFR  Part  202 

Aged,  Banks,  Banking,  Civil  rights, 
Credit,  Federal  Reser\c  System,  Marital 
status  discrimination,  Penalties, 
Religious  discrimination.  Reporting  and 
recordkeeping  reqiurements,  Sex 
discrimination. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  prcpo5.es  to  amend 
12  CFR  part  20?  as  set  lurtl.  belov.-: 

PART  202--ECUAL  CREDIT 
OPPORTUNITY  (REGULATION  B) 

1.  The  authority  citation  for  Fail  202 
would  continue  to  lead  as  follows 

Authority:  15  L'.S.C.  1691-1691  f. 

2.  Section  202.15  would  be  added  to 
read  as  follows. 

§202.15    incentives  for  seiMesting  and 
self-correction 

(a)  General  rule,  if  a  creditor 
voluntarily  conducts  or  authorizes  a 
third  party  to  conduc*  a  self-test,  the 
report  or  results  of  the  self-test  are 
privileged  as  provided  in  this  section  if 
the  creditor  has  taken  or  is  taking 
appropriate  corrective  action  to  address 
any  possible  violations  identified  by  the 
self-test.  A  self-test  required  by  any 
government  authority  is  not  privileged. 

(b)  Self-test  defined— {-i)  Definition.  A 
self-test  is  any  program,  practice,  or 
study  that: 

(i)  Creates  data  or  factual  information 
that  is  not  available  and  cannot  be 
derived  from  loan  or  application  files  or 
other  records  related  to  credit 
transactions;  and 


(ii)  is  used  to  detennine  the  extent  or 
effecnvRnesi.  of  the  creditor's 
compliance  with  the  regulation's 
prohibition  en  discrimination  in  §  202.4 
or  thf  j.Tohibition  on  discouraging 
spphcatiuns  fr :  credit  in  §  202.5(a). 

12)  Examples.  Self-testing  includes. 
but  is  not  limited  to.  the  practice  of 
using  fictitious  applicants  for  credit 
(testers).  Self-testing  does  not  include 
the  collection  of  data  required  by  law  or 
by  any  goveniment  authority,  or  a 
creditor's  review  or  evaluation  of  loan 
files. 

(3)  Ty'pes  of  information  covered  The 
privilege  applies  to  the  report  or  results 
of  a  self-test,  including  any  data 
generated  by  the  self-tesl  and  any 
analysis  of  such  data,  and  any 
workpapers  or  draft  documents. 

(4)  Types  of  information  not  covered. 
The  privilege  does  not  co\  er 
information  about  whether  a  creditor 
has  conducted  a  self-test,  or  information 
concerning  the  scope  of  or  the 
methodology  used  in  conducting  the 
self-test 

(c)  Appropnote  corrective  action. 
^Vhcthtr  a  creditor  has  taken  or  is  taking 
appropri':te  corrective  action  will  be 
determined  on  a  case-by-cpse  basis.  A 
creditor  must  take  v/hate\  cr  fction  is 
rtasonabie  in  hght  (;f  the  scope  of  the 
possible  >'iolations  to  fully  remedy  both 
their  cr.use  and  effects,  CLorrective  action 
includes  both  prospective  aad 
retroactive  relief,  as  mav  be  appropriate. 
To  deternrune  the  appropriate  correctivs 
action  the  creditor  must: 

(1)  Identify  the  policies  or  practices 
that  are  the  likely  cause  of  thr  possible 
violation,  sucb  as  iaadequatt  o; 
improper  lending  policies,  failure  to 
inip'emcnt  established  policies. 
employee  conduct,  or  other  causes;  and 

(2)  Assess  the  extent  and  scope  of  any 
possible  violation,  by  determining  the 
stages  of  the  application  process,  the 
areas  of  the  creditor's  operations  likely 
to  be  affected  by  the  policies  cr 
practices  identified,  and  the  particular 
branches  or  offices  involved 

(d)[l)  Scope  of  pn^-^ege.  The  report  or 
results  of  a  privileged  self-test  may  not 
be  obtained  or  used: 

(i)  By  E  government  agency  in  any 
examination  or  investigation  relating  to 
compliance  with  the  act  or  the 
regulations  in  this  part;  or 

(ii)  By  a  government  agency  or  an 
applicant  (including  a  prospective 
apphcant  who  alleges  a  violation  of 
§  202.5(a))  in  any  proceeding  or  civil 
action  in  which  a  violation  of  the  act  or 
regulation  is  alleged. 

(2)  Loss  of  pri\ilege.  The  report  or 
results  of  a  self-test  arc  not  privileged 
under  paragraph  (d)(1)  of  this  section  if 


the  creditor  or  a  person  with  iawhi! 
access  to  the  self-test: 

(i)  Voluntanly  discloses  ail  or  any 
part  of  the  report  or  results  of  the  self- 
test  or  any  privileged  inlormation  to  an 
applicant  or  government  agency  or  to 
the  public;  or 

(ii)  Refers  to  or  describes  the  report  or 
results  of  the  self-test  or  anv  privileged 
information  as  a  defense  to  charges  that 
the  creditor  has  violated  the  act  or  the 
regulations  in  this  part  or 

liii)  if  the  creditor  fails  cr  is  unable  to 
produce  required  records  or  mfonnation 
pertaining  to  the  self-test  that  are 
necessary  to  dtter.ainc  whether  the 
privilege  applie? 

(3)  Limited  use  of  privileped 
information,  ^'ot\^^thstanding  the 
provisions  of  paragraph  (d)(1)  of  this 
section,  the  report  or  results  of  a 
privileged  self-test  may  be  obtained  and 
used  by  an  applicant  or  government 
agency  for  the  sole  purpose  of 
determining  a  penalty  or  remedy  for  a 
violation  of  tin'  ac;  or  this  regulation 
that  has  been  adjudicated  or  admitted. 
Disclosures  made  for  this  limited 
purpose  may  'be  used  only  for  die 
particular  prix:eediag  m  which  the 
adjudication  or  admission  was  made, 
and  remains  privileged  under  paragraph 
(d)(1)  of  diis  section. 

(e)  Record  retention  For  25  months 
after  a  self-lost  has  been  conducted,  die 
creditor  shall  retain  information  about 
the  self-test,  including  any  corrective 
action  taken  to  address  possible 
violations  identified  bv  the  self-test.  A 
cr-editor  shall  retain  iniormatiori  beyond 
25  montlis  if  it  has  actual  notice  that  it 
is  under  investigation  or  is  subiect  to  an 
entorcenient  prrKeeding  for  an  alleged 
vioialidn,  or  if  it  has  been  ser\ed  uith 
notice  of  a  civil  action.  In  tnat  case,  the 
creditor  sha'l  retain  the  information 
until  final  disposition  of  the  matter, 
unless  an  earlier  time  is  allowed  by  the 
agency  or  court  order 

3,  Supplement  i  to  Part  202  would  be 
amiCnded  by  adding  Section  202  15 — 
Incentives  for  Self-Tfstmg  and  Self- 
Conection.  to  n?ad  as  follows: 

Supplement  I  to  Pari  202— Official  StafT 
Interpretations 


Section  202. 1 5 — Incentives  for  Self-Testing 
and  Stlf-Correction 

15ia)    General  rule 

1.  The  privilege  for  self-testing  is  in 
addition  to  and  independent  of  any  other 
privilege  that  may  exist,  sucii  as  '.he  attorney- 
client  privilege  or  the  privilege  for  attorney 
work  product 

2.  Althoug!:  corrective  artio.ns  are  required 
when  a  possible  violation  is  found,  a  self-test 
that  identifies  r.o  possible  violations  and 
requires  no  correcuve  action  is  also 
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privileged.  A  r.ryditor  s  deterraipation  about 
the  type  ot  corrective  aLtion  ntwded,  or  a 
finding  that  no  corrective  action  is  required, 
is  not  conclusive  in  detennining  whether  the 
requirements  of  thiS  paragraph  have  been 
salisf.ed.  If  a  rrpditor's  dram  of  privilege  is 
cha!ien6;ea.  an  asses<;ment  of  the  need  for 
corrertiv?  action  or  the  type  of  corrective 
action  '.hat  is  appropriate  must  be  based  on 
a  review  of  the  self-testing  results.  Such  an 
assessment  might  be  at^complished  by  an 
adjudiration  where  a  judge  conducts  an  in 
camera  inspection  of  the  privileged 
documents 

3.  The  privilege  applies  only  if  the  creditor 
has  taken  or  is  taking  the  appropriate 
corrective  action.  In  some  cases,  the  issue  of 
whether  certain  information  is  privileged 
may  arise  before  the  corrective  actions  are 
fully  underway  The  rule  requires,  at  a 
minimum,  that  the  creditor  establish  a  plan 
for  corrective  action,  a  means  for  monitoring 
the  creditor's  progress  in  implementing  the 
plan,  and  activity  to  begin  carrying  out  the 
plan.  A  schedule  may  be  imposed  by  the 
court  or  agreed  to  by  an  agency  or  the  other 
parties  affected. 

i5(b)    Self-test  defined 
15(b)(1)    Definition 

1.  The  principal  attribute  of  self-testing  is 
that  it  constitutes  a  voluntary  undertaking  by 
the  creditor  to  produce  new  dat.-i  or  factual 
information  that  otherwi.se  would  not  be 
available  and  could  not  be  derived  from  loan 
or  application  files  or  other  records  related  to 
credit  transactions.  A  '•self-test"  includes  but 
is  not  limited  to  the  practice  of  using 
fictitious  loan  applicants  (also  known  as 
testf  .-<!  or  mystery  shoppers).  For  e,\amp!e. 
s?!f-testing  would  also  include  a  survey  of 
mortgage  customers  conducted  by  a  creditor 
for  fair  lending  purposes  or  a  program 
specially  designed  to  test  loan  officers' 
knowledge  about  fair  lending  laws.  Self- 
evaluations  involving  creditor  reviews  of 
loan  files,  and  reviews  of  HMDA  data  or 
similar  types  of  records  (such  as  broker  or 
loan  officer  compensation  records)  do  not 
produce  new  information  about  a  creditor's 
compliance  and  would  not  be  covered  by  the 
privilege.  .Accordingly,  a  compilation  of  data 
or  d  regression  analysis  derived  from  the  data 
in  existing  loan  files  would  not  be  privileged. 

2.  To  qualify  for  the  privilege,  a  self-test 
must  be  designed  and  conducted  to  assess 
the  level  and  effectiveness  of  the  creditor's 
compliance  with  the  rules  prohibiting 
discrimination  or  discouraging  loan 
applications  on  a  prohibited  basis.  Self- 
fusting  for  compliance  with  othetj^gulatory 
requirements  of  Regulation  B  is  not 
privileged. 

15(ci    .Appropriate  corrective  action 

1  A  creditor  must  take  whatever  action  is 
r°a-ionable  in  light  of  the  scope  of  the 
possible  violations  to  fully  remedy  both  their 
cause  and  effects.  Appropriate  corrective 
action  mav  include,  but  is  not  limited  to.  one 
or  more  of  the  following; 

1  Identifyirig  j^ensons  whose  applications 
r;:dv  .have  beer,  inappropriately  processed; 
offering  ro  f  x'end  credit  if  the  applications 
were  improperly  denied;  compensating 
applicants  for  damages,  both  out-of  pocket 


and  compensatory;  and  notifying  them  of 
their  legal  rights; 

ii.  Correcting  institutional  polices  or 
procedures  that  may  have  contributed  to 
possible  discrimination,  and  adopting  new 
policies  as  appropriate; 

iii.  Identifying  and  then  training  and/or 
disciplining  the  employees  involved; 

iv.  Developing  outreach  programs, 
marketing  strategies,  or  loan  products  to 
more  effectively  serve  segments  of  the 
lender's  markets  that  may  have  been  affected 
by  the  possible  discrimination;  and 

v.  Improving  audit  and  oversight  systems 
to  avoid  a  recurrence  of  the  possible 
violations. 

15(d)(2)    Loss  of  privilege 
Paragraph  15(d)(2)(iii) 

1.  A  creditor's  claim  of  privilege  may  be 
challenged  in  an  appropriate  court  or 
administrative  law  proceeding.  The  results  or 
report  of  a  self-test  are  not  privileged  if  the 
creditor  fails  or  is  unable  to  produce  the 
relevant  information  pertaining  to  the  self- 
test  that  is  necessary  for  determining  whether 
the  privilege  applies,  A  judge  may  determine 
in  each  case  whether  the  creditor  has  met  its 
burden  of  producing  the  relevant  evidence. 
*         »         »         *         • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  20. 1996. 
Wiiliara  W.  Wiles. 
Secretary  of  the  Board. 

IFR  Doc,  96-32919T"iled  12-31-96;  8;45  am) 
BILUNG  CODE  621(M>1-P 


^2  CFR  Part  213 

[Regulabon  M;  Docket  No.  R-0iio2] 

Consumer  Leasing 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Board  is  publishing  for 
comment  proposed  revisions  to 
Regulation  M,  which  implements  the 
Consumer  Leasing  Act.  The  act  requires 
lessors  to  provide  uniform  co.st  and 
other  disclosures  about  consumer  lease 
transactions.  The  proposed  revisions 
primarily  implement  amendments  to  the 
act  contained  in  the  Economic  Growlh 
and  Regulatory  Paperwork  Reduction 
Act  of  1996.  which  stjeamhne  tlie 
advertising  disclosures  for  lease 
transactions.  In  addition,  the  proposal 
contains  several  technical  amendments 
that  would  be  made  to  the  regulation. 
DATES:  Comments  must  be  received  by 
Februar}^  7.  1997, 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0952.  and  may  be  mailed 
to  William  W.  Wiles.  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20551. 
Comments  also  may  be  dehvered  to 


Room  B-2222  of  the  Eccles  Building 
between  8:45  a,m,  and  5:15  p,in, 
weekdays  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  WW,  (between  Constitution 
Avenue  and  C  Street}  at  anv  time. 
Comments  may  be  inspected  in  Room 
MP-50n  of  the  Martin  Building  between 
9:00  a.m.  and  5:0G  p,m,  weekdays 
except  as  provided  m  12  CFR  261.8  of 
ihfj  Board '«  rales  regarding  the 
availabiiitv  of  information, 
FOR  FURTHER  INFORMATION  CONTACT: 
Kyung  H.  Cho-.Miliei  or  Obrea  O. 
Poindexter,  Staff  Attorneys.  Division  of 
Consumer  and  Comnnmilv  Affairs, 
Board  of  Ginernors  of  the  Federal 
Reserve  System.  Washington,  DC  20551. 
at  (202)  452-2412  or  452-.''667.  Users  of 
Teiecomraunications  Device  for  the  Doaf 
o.nlv  max  contact  Dorothea  Thompson, 
at  (202)  452-3544. 

SUPPLEMENTAPy  INFORMATION: 

!.  Background  on  the  Consumer  Leasing 
Act  and  Regulation  M 

The  Consumer  L  easing  Act  (CLA),  15 
U.S  C.  16G7-1667e.  was  enacted  into 
law  in  1976  as  an  am.endment  to  the 
Truth  in  Lending  .^ct  fTlLA).  15  U.S.C. 
1601  et  seq  The  CLA  generally  applies 
to  consumer  leases  of  personal  property 
m  which  the  contraclual  obligation  does 
not  e.xcec-d  $25,000  and  has  a  term  of 
more  than  foui  months.  An  automobile 
lease  is  the  most  '.jonuTion  type  of 
consumer  lease  covered  by  the  act. 
Under  the  act.  lessors  are  reaaired  to 
provid'^  unifonn  cost  and  other 
information  about  coBsumer  lease 
transactions. 

The  Board  was  given  rulev^Titing 
authority,  and  its  Regulation  M  (12  CFR 
part  213)  implements  the  CLA   An 
official  staff  conunentary  interprets  the 
regulation 

The  Board  recently  completed  a 
review  of  Ixegulation  M  pursuant  to  its 
polic)  uf  periodically  reviewing  its 
regulations,  and  approved  a  final  rule  in 
Septfcmbftr  1996  substantially  revising 
the  regulation  to  update  the  disclosure 
requirements  and  to  carry  out  more 
effectively  the  purposes  of  the  ,^ct  (61 
FR  52246'  October  7.  1996] 

IL  Proposed  Regulatory  Provisions 

This  proposed  rulemaking  contains  a 
few  technical  amendments  to  tlie 
regulation  Foi  example,  the  model 
clause  for  providing  a  description  of  the 
leased  propeny  is  added  ar.d  the 
example  of  an  .annual  charge  as  an  other 
charge  is  deleted  on  the  open-  and 
closed-end  model  torms.  All  the 
proposed  technical  amendments  are 
discussed  in  detail  in  the  section-by- 
section  anaiysis. 
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In  the  September  1996  final  rule,  the 
advertising  provisions  implemented 
amendments  to  the  CLA  contained  in 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Pub.  L.  103-325,  108  Stat.  2160), 
allowing  a  toll-free  number  or  a  print 
advertisement  to  substitute  for  certain 
lease  disclosures  in  radio  commercials 
(which  was  expanded  in  the  final  rule 
to  television  commercials). 

The  advertisement  provisions  were 
amended  and  streamlined  on  September 
30,  1996,  when  the  Congress  enacted  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996  (Pub. 
L.  104-208,  110  Stat.  3009)  (the  1996 
Act).  The  Board's  proposed  rule 
implements  the  statutory  changes, 
wWch  are  discussed  in  detail  below  in 
§213.7. 

III.  Section-by-Section  Analysis 

Section  213.4    Content  of  disclosures 

4(n)     Fees  and  Taxes 

In  the  September  1996  final  rule, 
paragraph  4(n)  of  this  section  stated  that 
the  lessor  must  disclose  the  total  dollar 
amount  of  all  official  and  license  fees, 
registration,  title,  or  taxes  required  to  be 
paid  "to  the  lessor"  in  connection  with 
the  lease.  Adding  "paid  to  the  lessor" 
narrowed  the  scope  of  the  disclosure 
from  the  previous  requirement.  No 
substantive  change  to  the  requirement 
was  intended.  Thus,  the  phrase  "to  the 
lessor"  would  be  deleted  from  this 
section. 

4(o)    Insurance 

The  Board  proposes  to  revise  the 
captions  for  paragraph  4(o)  (1)  and  (2) 
to  change  the  focus  from  voluntary  and 
required  insurance.  The  new  captions 
more  accvuately  reflect  the  requirement 
for  the  insurance  disclosure — that 
insurance  obtained  through  the  lessor  or 
through  a  third  party,  regardless  of 
whether  it  is  required  or  voluntary, 
must  be  disclosed. 

Section  213.5     Renegotiations, 
Extensions,  and  Assumptions 

5(d)    Exceptions 

Under  Regulation  M.  new  disclosures 
generally  are  required  where  a  covered 
lease  transaction  is  renegotiated  or 
extended;  however,  under  paragraph 
5(d)(1)  new  disclosures  are  not  required 
if  the  "lease  charge"  is  reduced  in  a 
renegotiation  or  an  extension  of  an 
existing  lease.  This  exception  was 
moved  from  the  official  staff 
commentary  to  the  regulation  in  the 
final  rule  approved  in  September  1996. 
For  clarity  and  consistency  in 
terminology  throughout  the  regulation, 


the  Board  proposes  to  replace  the  term 
"lease  charge"  with  the  term  "rent 
charge." 

Section  213.7    A  dvertising 

The  advertising  provisions  in 
Regulation  M  currently  require 
additional  disclosure  if  an 
advertisement  states  any  of  the 
following  terras:  the  amount  of  any 
payment;  the  nimiber  of  required 
payments;  or  a  statement  of  any 
capitalized  cost  reduction  or  other 
payment  required  prior  to  or  at 
consummation,  or  that  no  payment  is 
required.  Under  the  amendments  to  the 
CLA  contained  in  the  1996  Act,  an 
advertisement  that  states  the  number  of 
required  payments  would  no  longer 
trigger  additional  disclosures. 

The  1996  Act  also  changes  the  items 
that  must  be  disclosed  (to  the  extent 
apphcable)  when  a  triggering  term  is 
stated  in  an  advertisement.  The  current 
disclosures  and  the  changes  made  by 
the  1996  Act  are  as  follows: 

(1)  That  tlie  transaction  advertised  is  a 
lease.  No  change  was  made  in   his  disclosure. 

(2)  The  total  amount  due  at  lease  signing. 
or  that  no  payment  is  required.  This 
disclosure  has  been  expanded  to  also  include 
amounts  due  at  delivery'  if  delivery  occurs 
after  consummation. 

(3)  The  number,  amounts,  due  dates  or 
jseriods  of  scheduled  pa>'ments.  and  total  of 
such  jjaymcnts  under  the  lea<!e.  The  total  of 
scheduled  payments  is  eliminated  as  a 
required  disclosure. 

(4)  A  statement  of  whether  or  not  the  lessee 
has  the  option  to  purchase  the  leased 
property,  and  where  the  lessee  has  the  option 
to  purchase  at  the  end  of  the  lease  term,  the 
purchase-option  price.  This  disclosure  has 
been  eliminated  entirely. 

(5)  A  statement  of  the  amount,  or  the 
method  for  determining  the  amount,  of  the 
lessee's  liability  (if  any)  at  the  end  of  the 
lease  term.  This  disclosure  has  been 
eliminated  entirely. 

(6)  For  an  open-end  lease,  a  statement  of 
the  lessee's  liability  (if  any)  for  the  difference 
between  the  residual  value  of  the  lease 
property  and  its  realized  value  al  the  end  of 
the  lease  term.  This  disclosure  was 
simplified  to  require  a  short  statement  that  an 
additional  charge  may  be  imp>osed. 

The  1996  Act  also  adds  as  an 
additional  disclosure  of  a  statement  on 
whether  or  not  a  security  deposit  is 
required. 

7(b)    Clear  and  Conspicuous  Standard 

7(b)(1)    Amount  Due  at  Lease  Signing 

The  general  rule  in  this  paragraph 
states  that  any  reference  to  a  charge  that 
is  part  of  the  total  amount  due  at  lease 
signing  may  not  be  more  prominent 
than  the  disclosure  of  the  total  amount 
due  at  lease  signing.  The  amount  of  any 
capitalized  cost  reduction  (or  no 
capitalized  cost  reduction)  is  provided 


as  an  example  of  an  amount  that  is  a 
part  of  the  total  amount  due  at  lease 
signing.  The  Board  proposes  to  delete 
this  example  from  this  paragraph  and  to 
move  it  to  the  official  staff  commentary. 

7(d)     Advertisement  of  Terms  That 
Require  Additional  Disclosure 

7(d)(1)    Triggering  Terms 

Pursuant  to  'he  1996  Act,  the  Board 
proposes  to  delete  paragraph  7(d)(l)(ii). 
Merely  stating  in  an  advertisement  the 
number  of  required  lease  payments,  for 
example,  "36  payments."  no  longer 
"triggers  '  the  additional  disclosures  in 
paragraph  7(d)(2).  Paragraph  7(d)(l)(iii) 
would  be  redesignated  as  paragraph 
7(d)(l)(ii). 

7(d)(2)     Additional  Terms 

An  advertisement  stating  any  item 
listed  in  paragraph  7(d)(1)  is  required  to 
state  the  additional  disclosures  in 
paragraph  7(d)(2),  as  apphcable.  As 
discussed  previously,  the  1996  Act 
amends  many  of  the  required  additional 
disclosures  in  this  paragraph.  The 
following  proposed  changes  implement 
the  statutory'  amendments. 

The  1996  Act  expands  the  disclosure 
of  the  total  amount  due  at  lease  signing 
in  paragraph  7[d)(2)(ii)  to  include 
"amounts  paid  at  delivery,  whichever 
occurs  later."  Prior  to  the  amendments, 
a  dehver\-  charge  paid  after 
consummation  was  not  included  in  the 
total  amount  due  at  lease  signing  in 
§  213.4rb)  or  in  this  section.  Under  the 
proposed  changes  to  implement  the 
statutory  amendment,  the  delivery 
charge  would  be  included  in  the  total 
even  if  it  was  paid  after  consummation. 
The  Board  does  not  propose  to  expand 
the  disclosure  under  §  213  4  to  parallel 
the  new  advertising  rule. 

The  total  of  scheduled  pavTnents 
disclosure  fror.  paragraph  7(d)(2)(iii), 
ail  of  paragraph  7(d)(2)liv),  and  ail  of 
paragraph  7(d)(2)(v)  will  be  deleted.  A 
statement  of  whether  or  not  a  security 
deposit  is  required  is  added  by  the 
statute  and  proposed  as  paragraph 
7(d)(iv)  For  an  open-end  lease,  the 
amended  statute  requires  a  statement 
that  an  extra  ci  arge  may  be  imposed  at 
the  end  of  the  lease  tenn;  the  regulatory 
provision  is  redesignated  as  paragraph 
7(d)(2)(v). 

7(f)     Ahernative  Disclosures — 
Television  or  Radio  Advertisements 

7(f)(1)    ToU-Free  Number  or  Print 
Advertisement 

The  1996  Act  deletes  the  "total  of 
scheduled  payments"  as  a  required 
additional  disclosure  under  section 
184(a).  the  general  advertising 
disclosures,  but  not  m  section  184(c). 
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which  governs  radio  advertisements. 
Section  105(a)  of  the  TILA  provides  that 
the  Board's  regulations  "may  contain 
such  classifications,  differentiations,  or 
other  provisions,  and  may  provide  for 
such  adjustments  and  exceptions  for 
any  class  of  transactions,  as  in  the 
judgment  of  the  Board  are  necessary  or 
proper  to  effectuate  the  purposes  of  [the 
CLA],  to  prevent  circumvention  or 
evasion  thereof,  or  to  facilitate 
comphance  therewith."  The  Board  does 
not  believe  that  the  Congress  intended 
to  require  more  disclosures  for  radio 
advertisements  than  other 
advertisements.  Accordingly,  the  Board 
proposes  to  delete  the  disclosure  of  the 
"total  of  scheduled  payments"  from 
section  184(c)  on  radio  advertisements 
pursuant  to  its  exception  authority 
under  section  105(a). 

Appendices 

Lessors  are  required  to  provide  a 
description  of  leased  property  under  the 
CLA  and  §  213.4(a)  of  Regulation  M.  The 
Board  proposes  to  amend  the  model 
forms  for  open-  and  closed-end  leases 
disclosures  to  add  among  the 
nonsegregaled  disclosures  a  model 
clause  for  describing  leased  propertv. 

The  Board  proposes  to  amend  the 
model  forms  for  open-  and  closed-end 
leases  by  deleting  "annual  tax"  as  an 
example  of  an  other  charge.  Third-party 
fees  or  chfirges  paid  to  the  lessor  but  not 
retained  by  the  lessor  such  as  taxes  are 
not  included  in  the  "other  charges" 
disclosure. 

rV.  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-OQ52  and,  when  possible, 
should  use  a  standard  Courier  typeface 
with  a  type  size  of  10  or  12  characters 
per  inch.  This  will  enable  the  Board  to 
convert  the  text  to  machine-readable 
form  through  electronic  scanning,  and 
will  facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  by  an  original  document 
in  paper  form,  comments  mav  be 
submitted  on  3V2  inch  or  5 'V inch 
computer  diskettes  in  anv  IBM- 
compatible  DOS-based  format. 

The  comment  period  ends  on 
Februar\'  7,  1997.  .Normally,  the  Board 
provides  a  60-day  comment  period,  in 
keeping  with  the  Board's  poUcy 
statement  on  rulemaking  (44  PR  3957, 
Januarv-  19,  1979).  The  proposed 
regulatory  revisions  primarilv 
implement  changes  in  the  law  made  by 
the  1996  Act  that  streamline  the 
advertising  provisions  and,  in  addition, 
make  a  few  technical  changes  to 
Regulation  M.  The  Board  believes  that  it 
IS  desirable  to  ensure  that  a  final  rule 
takes  effect  along  with  the  final  rule 


approved  in  September  1996,  which 
requires  issuing  a  final  rule  by  April  1, 
1997.  Accordingly,  the  Board  is 
providing  an  abbreviated  comment 
period. 

V.  Regulatory  Flexibility  Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603),  the  Board's  Office  of  the  Secretar\' 
has  reviewed  the  proposed  amendments 
to  Regulation  M.  Overall,  the 
amendments  are  not  expected  to  have 
any  significant  impact  on  small  entities. 
The  proposed  regulatory  revisions, 
primarily  required  to  implement  the 
1996  Act,  ease  compliance  bv 
streamlining  the  advertising  provisions. 
A  final  regulatory-  flexibility  analysis 
will  be  conducted  after  consideration  of 
comments  received  during  the  public 
comment  period. 

VI.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  proposed  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget. 
Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (7100-0202). 
Washington,  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Mary  M. 
McLaughlin,  Chief,  Financial  Reports 
Section.  Division  of  Research  and 
Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  F'ederal  Reserve 
System,  Washington.  DC  20551 

The  respondents  are  individuals  or 
businesses  that  regularly  lease,  offer  to 
lease,  or  arrange  for  the  lease  of  personal 
property  under  a  consumer  lease.  The 
purpose  of  the  disclosures  associated 
with  Regulation  M  is  to  ensure  that 
lessees  of  personal  propertv  receive 
meaningful  information  that  enables 
them  to  compare  lease  terms  with  other 
leases  and.  where  appropriate,  with 
credit  transactions.  Records,  required  to 
evidence  compliance  with  the 
regulation,  must  be  retained  for  twenty- 
four  months.  The  revisions  to  the 
collection  of  information  requirements 
in  this  proposed  rule  are  found  in  12 
CFR  213.4,  213.5,  and  213.7  and 
appendices  A-1  and  2. 

Regulation  M  applies  to  all  types  of 
financial  institutions,  not  just  state 
member  banks.  Under  the  Paperwork 
Reduction  Act,  however,  the  Federal 
Reserve  accounts  for  the  paperwork 
burden  associated  with  Regulation  M 
only  for  state  member  banks.  Any 
estimates  of  paperwork  burden  for 
institutions  other  than  state  member 
banks  affected  by  the  amendments 


would  be  provided  by  the  federal 
agency  or  agencies  that  supervise  those 
lessors.  The  Federal  Reserve  has  found 
that  few  state  member  banks  engage  in 
consiuner  leasing  and  that  while  the 
prevalence  of  leasing  has  increased  in 
recent  years,  it  has  not  increased 
substantially  among  state  member 
banks.  It  also  has  found  that  among  state 
member  banks  that  engage  in  consumer 
leasing,  only  a  very  few  advertise 
consumer  leases. 

The  proposed  revisions  to  §§  213.4 
and  213.5  are  estimated  to  have  no 
effect  on  the  hour  burden  that  the 
regulation  imposes.  The  proposed 
revisions  to  §  213.7,  while  more 
substantive,  are  expected  to  have  no  net 
effect  on  the  hour  burden. 

The  current  hour  burden  for  state 
member  banks,  as  of  the  September 
1996  final  rule,  is  estimated  to  be 
eighteen  minutes  for  the  disclosures  and 
twenty-five  minutes  for  advertising.  It  is 
estimated  that  there  will  be  310 
respondents  and  an  average  frequency 
of  120  responses  per  respondent  each 
year.  The  total  amoimt  of  annual  hour 
burden  at  all  state  member  banks  is 
estimated  to  be  11,179  hours.  Start-up 
cost  burden  associated  with  the 
September  1996  final  rule  was  estimated 
to  be  $12,000  per  respondent, 
amounting  to  a  total  of  $3,720,000  for 
state  member  banks.  The  Federal 
Reserve  estimates  that  this  amount  is 
sufficient  to  cover  any  costs  of  the 
proposed  rule. 

The  disclosures  made  by  lessors  to 
consumers  under  Regulation  M  are 
mandatory  (15  U.S.C.  1667  et  seq.). 
Because  the  Federal  Reserve  does  not 
collect  any  information,  no  issue  of 
confidentiality  under  the  Freedom  of 
Information  Act  arises.  Consumer  lease 
information  in  advertisements  is 
available  to  the  public.  Disclosures  of 
the  costs,  liabihties.  and  terms  of 
consumer  lease  transactions  relating  to 
specific  leases  are  not  publicly 
available. 

An  agency  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number.  The  OMB 
control  number  is  710CM)202. 

Comments  are  invited  on:  (a)  whether 
the  proposed  revised  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  Including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Federal  Reserve's 
estimate  of  the  burden  of  the  proposed 
revised  information  collection, 
including  the  cost  of  compliance;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
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collected;  and  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

List  of  Subjects  in  12  CFR  Part  213 

Advertising,  Federal  Reserve  System, 
Reporting  and  recordkeeping 
requirements,  Truth  in  Lending. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  regulation.  Nevi-  language  is  shown 
inside  bold-faced  arrows,  while 
language  that  would  be  deleted  is  set  off 
with  bold-faced  brackets. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Part  213  as  follows: 

PART  213— CONSUMER  LEASING 
(REGULATION  M) 

1.  The  authority  citation  for  part  213 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1604. 

2.  Section  213.4  would  be  amended  as 
follows: 

a.  Paragraph  (n)  would  be  revised;  and 

b.  The  headings  of  Paragraphs  (o)(l) 
and  (o)(2)  would  be  revised. 

The  revisions  read  as  follows: 

§  21 3.4    Content  of  disclosures. 

***** 

(n)  Fees  and  taxes.  The  total  dollar 
amount  for  all  official  and  license  fees, 
registration,  title,  or  taxes  required  to  be 
paid  |to  the  lessor)  in  connection  with 
the  lease. 

(0)  Insurance.  •    *    * 

(1)  [Voluntary  insurance.]  ^Through 
the  lessor.-^  *   «    * 

(2)  [Required  insurance.]  ^Through  a 
third  party.-^  *    *   ' 
***** 

3.  Section  213.5  would  be  amended 
by  revising  paragraph  (d)(1)  to  read  as 
follows: 


§  21 3.5    Renegotiations,  extensions,  and 
assumptions. 

***** 

(d)  Exceptions.  *   *   * 
(1)  A  reduction  in  the  [lease!  ►rent-^ 
charge; 

***** 

4.  Section  213.7  would  be  amended  as 
follows: 

a.  Paragraph  (b)(1)  would  be  revised; 

b.  Paragraph  (d)  would  be  revised 
The  revisions  read  as  follows: 

§213.7    Advertising. 

***** 

(b)  Clear  and  conspicuous  standard. 


*    *    * 


(1)  Amount  due  at  lease  signing. 
Except  for  the  statement  of  a  periodic 
payment,  any  affirmative  or  negative 
reference  to  a  charge  that  is  a  part  of  the 
total  amount  due  at  lease  signing  under 
paragraph  (d)(2)(ii)  of  this  section 

(,  such  as  the  amount  of  any  capitalized 
cost  reduction  (or  no  capitalized  cost 
reduction  is  required),]  shall  not  be 
more  prominent  than  the  disclosure  of 
the  total  amount  due  at  lease  signing. 
***** 

(d)  Advertisement  of  terms  that 
require  additional  disclosure — (1) 
Triggering  terms.  An  advert.sement  that 
states  any  of  the  following  items  shall 
contain  the  disclosures  required  bv 
paragraph  (d)(2)  of  this  section,  except 
as  provided  in  paragraphs  (e)  and  (f)  of 
this  section: 

(i)  The  amount  of  any  payment; 
►or^ 

|(ii)  The  number  of  required 
paym.ents;  or) 

[(iii)]  ►(ii)-^  A  statement  of  anv 
capitalized  cost  reduction  or  other 
payment  required  prior  to  or  at 
consummation,  or  that  no  payment  i? 
required. 

(2)  Additional  terms  An 
advertisement  stating  anv  item  listed  in 


paragraph  (d)(1)  of  this  section  shall 
also  state  the  following  items: 

(i)  That  the  transaction  advertised  is 
a  lease; 

(ii)  The  total  amount  due  at  lease 
signing  ►or  delivery,  whichever 
is  later  ■^.  or  that  no  pavment  is 
required; 

(iiil  The  number,  amounts,  ►and  "^ 
due  dates  or  periods  of  scheduled 
payments),  and  total  of  such  pavm.entsl 
under  the  lease. 

[(iv)  A  statement  of  whether  or  not  the 
lessee  has  the  option  to  purchase  the 
leased  property,  and  where  the  lessee 
has  the  option  to  purchase  at  the  end  of 
the  lease  term,  th'^  purchase-option 
price.  The  method  of  determining  the 
"^urchase-option  price  ma\  be 
substituted  in  disclosing  the  lessee's 
option  to  purc;hase  the  leased  property 
prior  to  the  end  of  the  lease  term;) 

](v)i  ►(iv)  M  .\  statement  of 
►whether  or  not  a  security  deposit  is 
required  -^  )the  amount,  or  the  method 
for  determining  the  amount,  of  the 
lessee's  liability  (if  any!  at  the  end  of  the 
lease  term  that;  ,  and 

[(vi)l  ►(v)  "^  A  statement  iof  the 
lessee's  liabilitv)  ►that  an  extra  charge 
may  be  imposed  at  the  end  of  the  lease 
term  where  the  lessee  is  liable  "^  (if 
anyl  for  the  difference  between  the 
residua!  value  of  the  leased  property 
and  its  realized  value  at  the  end  of  the 
lease  term. 

•  «  *  •  * 

5.  Appendix  .^  to  pan  213  is  amended 
bv  revising  Appendix  A-\  and 
Appendix  .\-2  to  read  as  follows; 

Appendix  A  to  Part  213 — Model  Forrns 
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Appendix  A-1  Model  Open-End  or  Finance  Vehicle  Lease  Disclosures 

FederaJ  Consumer  Leasing  Act  Disclosures 


Dae 


Lcssoils) 


Lessee(s) 


Amount  Due  at 
Lease  Signing 

(Itemized  below  i* 


Monthly  Payments 

Your  firs  cncmUiJv  pa.ment  -f  $ 
li  due  on 


payments  oi  S 


_,  foUowed  hv 
iue  on 


the 


of  each  iwnth     The  uxtl  of  your 


moothly  paymctus  is  $ 


Other  Charges  (not  pan  of  your  monthly 
payment) 

Disposinon  fee  !  if  you  do 

.10!  purchase  the  vehicle)         S . 

[(Ajinuil  tax)  


Tottl  S. 


Total  of  Payments 

(The  amount  you  will  have 
paid  by  the  end  of  the  lease) 


S 


You  will  owe  ao  additional 
amount  if  die  actual  value  of 
the  vehicle  is  less  than  tiie 
residual  value. 


Amount  Doe  At  Lease  Signing; 

Capitalized  cost  reduaion 
First  monthly  payment 
Refundable  secunry  deposit 
Tide  fees 
Rcgistratioa  fees 


*  Itemization  of  Amount  Due  at  Lease  Sisnios 

How  the  Amount  Due  at  Lease  Signing  will  be  paid: 

— _  Net  trade-in  allowance  $  

Rebates  and  noncash  credits  

Amouru  to  be  paid  in  cash  


Total       S 


Total 


YoM-  monthly  payment  is  determined  as  shown  bdow: 

Crosi  capitalixed  cost.  The  agreed  upon  value  of  me  vehicle  (S )  and  any  items 

you  pay  over  the  lease  tenn  (such  as  service  contracts,  insurance,  and  any  outstanding  prior  loan 
or  lease  balance) 


If  you  want  an  itemizatjoo  of  this  amoum.  please  check  this  box.  D 

Capitalized  cost  reductioa.  The  amount  of  anv  net  trade  in  allowance,  rebate,  noncash  credit,  or  cash  you  pay 
that  reduces  the  gross  capitalized  cost 

AtUusted  capitalized  cost.  The  amount  used  m  calculating  your  base  monthly  payment 

ReAhialratoe.  The  value  of  the  vebKle  at  the  end  of  the  lease  jsed  :n  calculating  your  base  monthly  payment " 

Depreciation  and  any  amortized  amounts.  Tbc  a-Twun:  chzr-gi-d  fer  the  vehicles  decline  in  value 

dirough  nomul  use  and  for  other  items  paid  over  me  ;ease  term  ~ 

Rent  charge.  The  amount  charged  m  aridiuon  to  the  deprcciauon  and  any  amortized  amounts '^ 

Total  of  base  monthly  payments.  The  depreciauon  and  any  amortized  amounts  p'us  the  rent  charge ~ 

L^ase  term.  The  number  of  months  in  your  lease "*" 

Baae  monthly  paymeia = 

Monthly  saics/nse  tax + 

-t- 

Total  monthly  payment   =$ 

Rej«  and  other  charges.   The  toul  amount  of  .^nt  and  other  charges  imposed  m  connection  with  your  lease  $ 


■■J^lj»-i3«-.    - 


.  r-n''^!-.:  -jRnwow rj.-?/.- 


•'.»<i«'»;u-,   nvt-J  ; 


EMiy  TaiBfaation.  You  may  have  to  pay  >  substantial  charge  if  you  end  this  lease  early.  The  charge  may  be  up  to  serwal 
^^nddoflar;.  The  actual  charge  -ill  depend  on  when  the  lease  is  termmated.  TTie  earlier  you  end  the  lease,  the  greater 
tab  charge  is  Ukety  to  be. 


E««S8ive  Wear  and  Use.  You  may  be  charged  for  excessive  wear  based  on  our  standards  for  normal  use  (and  for  mileage  m  excess 
°f miles  per  year  at  the  rate  of per  mile) 

Pwchase  Option  at  End  of  Lease  Term.  [You  have  an  option  to  purchase  the  vehicle  at  the  end  of  the  lease  term  for  $ 

[and  a  purchase  option  fee  of  $ j  1  (Yoo  do  not  have  an  opuon  to  purchase  the  vehicle  at  the  end  of  the  lease  tenn. 

Other  Important  Terms.  See  your  lease  documents  tor  additional  information  on  early  termination,  purchase  cptioos  and  maintenance 
responsibilities,  warraniKS,  late  and  default  charges,  insurance,  and  any  security  interest,  if  applicable. 
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Appendix  A-1  Model  Open-End  or  Finance  Vehicle  Lease  Disclosures 


Par  2o<2 


(The  roltowing  proTidoiis  are  tbe  nooscfresated  disdonns  required  under  Recnlatiea  M.] 


Year 


Make 


Descripdon  of  Leased  Property 


Model 


Body  Style 


Vehicle  ID  # 


Official  Fees  and  Taxes.  The  total  amount  you  will  pay  for  offical  and  liceose  fees,  registranon.  tide,  and  taxes  over  (he  tcnn  of  your  leajc.  whether 
iitcluded  widi  your  monthly  ptyinetus  or  assessed  otherwise   S 

Insorance.  Tbe  following  types  and  amounts  of  insurance  will  be  acquired  in  connectxxi  with  this  lease: 


We  (lessor)  will  provide  the  insurance  coverage  quoted  above  for  a  total  pranium  cost  of  i  . 
You  (lessee)  agree  to  provide  insurance  coverage  in  the  amooia  and  types  ■'>rtir«^f^  above. 


End  of  Tenn  Liability,  (a)  Tbe  residual  vahie  ($ )  of  die  vehicle  is  based  on  a  reasonable,  good  faali  estimate  of  die  vahie  of  die  vehcle  at  tic 

end  of  die  lease  term.  If  die  actual  vahie  of  die  vefaick  at  that  time  is  greater  dian  die  residual  vahie.  you  will  hive  do  fuidier  U^nliiy  under  diis  lease,  except  for 
other  charges  already  incurred  [and  are  entitled  to  a  credit  or  refund  of  any  surplus.]  If  the  actual  vahx  of  the  vehicle  b  lea  diai  the  resvjual  vahK.  you  will  be 
liable  for  any  dtflerence  up  to  $  (3  times  die  monthly  payment).  For  any  difference  m  excess  of  diat  amouai.  you  will  be  li^ile  only  if: 

1 .  Excessive  use  or  damage  (as  described  in  paragraph )  [representing  mote  diaa  normal  wear  and  use]  resuked  in  an  nausuaUy  low  vahie  at  die  end  of 

the  term. 

2.  The  matter  is  not  odierwise  resolved  and  we  win  a  lawsuit  against  you  seeking  a  higher  payment. 

3.  You  voluntarily  agree  with  us  after  the  end  of  die  lease  term  to  make  a  higher  paymeia. 

Should  we  bring  a  lawsuit  against  you,  wc  must  prove  diat  our  original  estimaie  of  die  vahie  of  die  leased  property  at  Dk  end  of  die  lease  term  wit  reasoaatiic  and 
was  made  in  good  faith.  For  example,  we  inighi  prove  diat  die  acsial  was  less  dum  die  originai  ^^mtt^  value,  aldiongh  the  original  estimate  wu  renenabte. 
becaase  of  an  nnantiripatrd  decline  in  value  for  diat  type  of  vehicle.  We  must  abo  pay  your  aoomey't  fees. 

(b)  If  you  disagree  with  die  vahie  we  assign  to  die  vdiicle,  you  may  obtain,  at  ytiur  own  expense,  from  an  <~*,p.„t,.»  third  party  agi«eai>le  id  both  of  us.  a 
profeuioaal  appraisal  of  die vahie  of  die  leased  vehicle  which  could  be  realized  at  sale.  The  appraised  vahc  shall  dien  be  used  as  itae  «'-««ai  vahK. 

Stmdards  for  Wear  and  Use.  Tbe  following  standards  are  apptjcahie  for  determining  unreasonable  or  excess  wear  and  use  of  the  leased  vehicle: 


MaJotenaiice. 

[You  are  responsible  for  the  foUowii^  i 


:  and  servicing  of  the  leased  vehicle: 


[We  are  responsible  for  die  following  mainenance  and  servicing  of  die  leased  vehicle: 


Warranties.  The  leased  vehicle  is  subject  to  die  following  express  warranties: 


Early  Termination  and  Default,  (a)  You  may  terminate  diis  lease  before  die  end  of  die  lease  term  under  die  fi>Uowuig  condiooos: 


Tbe  charge  for  such  early  lenninatioD  is: 


(b)  We  may  terminate  this  lease  before  the  end  of  die  lease  term  under  the  following  conditions: 


Upon  such  termination  we  shall  be  entuled  to  the  foUowmg  charge(])  for: 


(c)  To  die  extent  diese  charges  take  into  account  die  vahie  of  die  vehicle  at  termiaation.  if  you  disagree  widi  die  vahie  we  assign  to  tbe  vehicle,  you  may  obtain. 

at  your  own  expense,  fnxn  an  independent  diird  party  agreeable  to  both  of  us,  a  professional  appraisal  of  the vatoe  of  the  leased  vehicle 

which  could  be  realized  at  sale.  Tbe  appraised  vahie  shall  dien  be  used  as  the  actual  value. 

Security  Interest.  We  reserve  a  security  interest  of  die  foUowmg  type  m  the  property  listed  below  to  secure  performance  of  your  obligations  under  this  lease: 


Late  Payments.  The  charge  for  laie  payments  is: 


Option  to  Porcfaase  Leased  Property  Prior  to  the  End  of  the  Lease.   [You  have  an  option  to  purchase  die  leased  vehicle  pnor  to  the  end  of  die  term 
Tbe  price  will  be  (J  /[die  method  of  determining  die  price).)  [You  do  not  have  an  opooo  to  purchase  die  leased  vehicle  ] 
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Appendix  A-2  Mculel  Closed-End  or  Set  Vehicle  Ua^c  Disclosures 

Federal  Consumer  Leasing  Act  Disclosures 

Date 


Lcssor(s) 


Leaseeis) 


Amount  Due  at 
Lease  Signing 

(Itenuzed  below)* 


Mootltly  Payments 

Your  firs  monthly  paymeiu  of  S 

IS  due  on 


payments  c*  $ 


Dther  Charges  (not  pan  of  your  ninthly 

payment) 

Disposition  fee  (if  you  do 
followed  by     [   no<  purchase  the  vehicle)         S 

uue  on  [[Annua]  tax]  -.^_^_^__^_ 


the 


of  each  month     Fht  exai  of  vour 


nxxxhiy  payments  is  S 


Total      $. 


Total  of  Payments 

(The  amount  you  will  have 
paid  by  the  end  of  the  lease) 


*  Itemizatioa  of  Amount  Doe  ai  Lease  Signing 
Amount  Due  At  Lease  Signing:  How  the  Amount  Due  at  Lease  Signing  will  be  paid: 

Capitalized  cost  reductjon  $ Net  trade-in  allowance  S  

First  monthly  payment Rebates  and  twncash  credits  

Refundable  security  deposit  Amount  to  be  paid  in  cash  

Tide  fees  

Registration  fees 

Total      S Total      J  

Your  mootlity  payment  b  detennined  as  shown  bdow: 

Gross  capitaiixed  c<»»t.  The  agreed  upon  value  of  tiie    ehicie  iS )  and  any  itetns 

you  pay  over  the  lease  term  isuch  as  servnce  contratts   insurance   and  any  outstanding  pnor  loan 

or  lease  balance)   j 

If  you  want  an  iiemuaiion  of  this  ainouni.  please  check  this  hni  I    I 

Capitalized  coat  reductioa.  The  amotint  of  any  r.ci  irade  in  allowance,  rebate,  nortcash  credit,  or  cash  you  pay 

that  reduces  the  gross  capitalized  cost ~    

Adjusted  capitalized  cost.  The  amouiu  used  m  calculating  your  base  monthly  payment  ~    

Residual  value.  The  value  of  the  vehicle  ai  -Jit  ^nd  of  the  lease  iis«d  in  calculating  your  base  monthly  payment "    

Depreciadoo  and  any  amortized  amounts.  Tr^e  amount  „^.arged  for  ihe  vehicle's  declme  in  value 

through  norma]  use  and  for  other  items  paid  ove:  tne  loax"  icrrn  ~    

Rent  ctiarge.  The  amouiu  charged  m  addition  to  l"x  dcrreciation  and  any  amortized  amounts 

Total  of  hftse  monttiiy  payments.  The  deprtxiaiion  and  any  amortized  amounts  plus  the  rent  charge  ~    

L.ease  term.  The  number  of  months  m  your  .case  

Base  monttiiy  payment     "    

Monthly  sales/use  tax  "^    

-I- 

Totai  monthly  payment ^* 


Early  Terminatioo.  You  may  have  to  pay  a  substantial  charge  if  you  end  this  lease  early.  The  charge  may  be  up  to  several 
thousand  dollars.  The  actual  charge  wiU  depend  on  when  the  lease  ss  terminated.  The  earlier  you  end  the  lease,  the  greater 
this  charge  is  likely  to  be. 


Excessive  Hear  and  Use.  You  nay  be  c.^,argKl  r  r  ;^,ev,;\r  wear  based  on  our  standards  for  normal  use  [and  for  mileage  in  excess 
of  miles  per  year  at  the  rate  of :><:-  moej. 

Purchase  Option  at  End  of  Lease  Term.  (You  have  an  option  to  purchase  the  vehicle  at  the  end  of  the  lease  term  for  S 

[and  a  purchase  option  tee  of  S ]  ]  pt'ou  do  rKH  .nave  an  option  to  purchase  the  vehicle  at  the  end  of  the  lease  term. 

Other  Important  Terms.  See  vnur  lease  documents  fcr  additional  iniormaiion  on  early  termination,  purchase  options  and  maintenance 
responsibilities,  watranues.  late  and  default  charges,  insurance,  and  any  secunty  interest,  if  applicable. 
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Appeoih:!  A-2  Mixlei  Cbsed-Eod  or  Nei  Vehicle  Lease  Liistiosurts 


f^  i  o:  : 


{Tie  fo!lcr>7ing  pifvtsica?  zrt  tb>  ceiBcsrsgElcd  diidoscm  re(;vi>rtd  under  R'guktion  N? 


£■• 


Year 


Makf 


Description  n?'  Leasee  Prnpcm 


Mcdai 


'         Doc--  SiVie 


^  fbcit  ID  * 


Oftkial  Fees  ard  TiJ^es.  The  rota:  ainomt  v^x;  v<\\  p..-.  U.:  cffc.:  i.id  iicr.ii.-  fs«?    reir:«Ta:-.or,.  r;'f,  a_--J  tixa  o.rr  -j-  tcrT-  c'  vcxjr  le^^    >ncL*i£: 
incloct^  with  )  ii.:  t^o.-iyy  psyxicrts  c:  Jisessed  rtix .•.;•!'><:    S 

larjrance,  IV  foiiowing  ;>■?«  md  araour.u  of  iTimnr^  ^l;  tx  icq-;!-;:!  ^n  conxiec»K-r,  u-lS  thiv  icaic 


Yoc  (oMseci  epre  tc  prcvide  miuraiice  cove's g;  ■n  ine  aicouii  inc  rype;  c^Jicart-J  k'x,; 

Star.rJarris  fo-.-  ^'t»r  £nd  l'«.  The  foUowing  lU'xuTcis  air  appliaalr  for  drif -niJiiEg  ui-ii-0M*^i;  c:  .T-i?-  v.iir  ijic  us<  '.'  •i-.c  leased  ve:jc« 


Mtiijttnancc. 

(Yo4i  are  lesponxidle  t):  ihz  loiU-Rug  nuimeoEDce  ist-  sf-'-v:in;  c',  tf*  Itji^d  ■.e>>,; 


fWo  are  rrrrcri.'.'bK  tor  ;3f  foIio^LE^  cuuiicnance  ant?  strv.vL-g  of  lj:  leased  vehicle 


XVarrsilies.  The  ieaiccl  vehicle  .s  su*)jcct  u:  i-;  foiiovino  tr^r-v-  vin-scDes; 


E£riy  TenMLna'ios  and  DcfauJt.  (-    Vou  truy  ttrjij-ju  ihii  leise  before  [i.e  erf  c:  -i-^  Irasi;  term  ^nJer  tt   r.L'ot  .v     j->,.ii(,.-i- 


7  hf  cliir  jc  iV  SLic"".  esj  iv  lemuiisajn  u 


fb)  Wf  mav  tenEinstr  this  Ittse  «fure  aao  end  of  ihe  leasr  u.rr  I'jder  t."^i;  foik)wii:3  coadioons 


Utxi  'J--;;  lermcaiioi;  we  •!^iall  be  erti'Jed  K)  the  foUowir?  chaj^tivi  for- 


(c)  To  *i-  eiieni  titest  ciurgcs  ake  iati  acj-ouac  tne  va,a£  o'  ihe  ".thicle  a;  tcraunzijOQ,  if  you  d-'S4gr:«  wil^  me  vi)u£  wt  icvcn  to  t<i  vetacte    ).:x.  luy  oWiui. 

n  youi  o»i:  expeesi.  frrm  an  ladepecdrti  tho^  pirty  asrttabic  to  botfc  of  ui.  >  proi'esaotni  appraisij  of  lie viKit  cf  the  ieised  vrhiiie 

whki  could  be  realized  a:  sale.  The  appraised  vajue  tr.a!i  dier  do  used  as  the  actud  >alut 

Siemrity  Interest.  Wi  reserve  t  secunry  mierest  of  the  fjiiowmg  rype  ir  tbe  p^cpeny  li<t.-d  be!o»  to  secure  pcrfcrnaacr  cf  vour  ohii^s.Qon5  udos-  lin  kase 


Late  Psiymecc,  Thi  chsjg!  foi  late  payn>rscs  is 


Option  to  Purchase  Leased  Property  Prior  to  the  End  of  the  Least,   rtou  have  an  option  ic  pcroroic  tix  teased  vctucie  pncr  to  the  c.id  of  m?  tenr 
The  pice  «■<!!  be  ($ [the  orttod  of  determtmng  the  pncej  ]  fVou  do  rxit  have  ar  opcion  to  pu:cha.v  C>c  xzsec  vetKi'  j 
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By  order  o''  the  Poard  of  Governors  of  the 
Federal  Reserv'f  Syrtem.  Df(. ember  17,  1996. 
WUliam  W.  Wiles. 
Secretary  of  the  Beard. 
IFR  Doc.  96-32496  Filed  12-31-96:  8;45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administrcition 

l4CFRPart71 

(Airspace  Docket  Nc  96-ASO-41] 

Proposed  Amendment  to  Class  E 
Airspace;  Fort  Stewart,  GA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Clas.s  E  airspace  area  at  Fort 
Stewart.  GA.  A  GPS  RWY  32R  Standard 
Instmment  .Approacli  Procedure  (SIAP) 
has  been  den  rioped  for  Wright  AAF. 
Additional  coplrolled  airspace 
extending  upward  from  700  feet  above 
the  surface  (.*.GL)  is  needed  to 
accommodate  :his  SIAP  and  for  IFR 
operations  at  the  airport. 
DATES:  Ccmni^nts  .Tiust  be  received  on 
or  before  February  10,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tnplicate  to:  Federal 
Aviation  .^d!n:nis;rafion.  Docket  No. 
96— .-\SO— 41,  Manager,  Operations 
Branch.  ASO-5J0.  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 

The  official  docket  inav  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  .Southern  Region,  Room  550, 
1701  Columbia  .Avenue.  College  Park, 
Georgia  303.C  telephone  (404)  305- 
t586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamon,-,  Opei-ations 
Bi-anch,  Air  Tiaflic  Division,  Federal 
.'\v.ation  .Adnunislratiun.  P.O.  Box 
20636.  Atlanta,  Georgia  30320; 
telephone  '4041  305-5570. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Intere.sted  parties  are  invited  to 
participate  m  this  proposed  rulemaking 
by  submitting  such  wntten  data,  views 
or  arguments  a^  they  mav  desire. 
Comments  that  pro\nde  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helphi!  in 
develi/ping  reasoned  regulator} 
oer.isions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  entrgv  related 


aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  96-ASO-41.  '  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  commients  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  550,  1 701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  eai:h 
substantive  public  contact  with  FA.A 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  -f  th's 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Operations  Branch,  ASO-530,  Air     , 
Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at  Fort 
Stewart,  GA.  A  GPS  RWY  32R  SLAP  has 
been  developed  for  Wright  AAF. 
Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SIAP  and  for  IFR 
operations  at  the  airport.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.90 
dated  September  4,  1996,  and  effective 
September  16.  1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docimient  would  be 
published  subsequently  in  the  Order. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  , 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (l)  is  not  a    significant 
regulatory  action"  under  Executive 
Order  12866.  (2)  is  not  a  ■'significant 
rule"  under  DOT  Regu'atorv  Pohries 
and  Procedures  (44  FR  11034:  Februarv 
2G.  1S79);  and  (3)  docs  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
.Since  this  is  a  routine  matter  that  will 
only  afiect  air  trafllc  procedures  and  air 
navigation,  it  is  certii'ied  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  imuact  on  a 
substantial  numbei  o^  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibiii!}  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  .\dministration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— [Amended] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U  S  C  10G{g):  40103.  40in, 
40120.  EO!  10854,  :4rR9565,  .T  CFR.  195^;- 
1953  Comp  .  p.  389:  14  CFR  11,69. 

§71.1     [Amended] 

2.  The  incorporrttion  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996.  and  effective 
September  16,  1996.  is  amended  as 
follows: 

Faivgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 

surjcce  of  the  ecilh. 


ASO  GA  E5  Fon  Stewart.  GA  [Revised] 

Fort  .Stewart.  Wright  AAF.  GA  (lat. 
3r532r'N,  long.  83°4y48"\V) 
That  airspace  extending  upward  from  700 

feet  above  'he  surface  within  a  6  6-mile 

radius  ot  Wright  AAF. 

***** 

Issued  in  CoUtge  Park.  Georgia,  on 
December  13,  1996. 
Benny  L.  McGlamery, 

Acting  Manager.  .Air  Tniffic  Division, 
Southern  Region. 

:FR  Doc.  96-33378  Filed  12-31-96;  8:45  am) 
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,       DEPARTMENT  OF  THE  TREASURY 
'-  Internal  Revenue  Service 

26  CFR  Part  1 

[REQ-246018-e6] 

RtN  1545-AU49 

Recomputation  of  Life  Insurance 
Reserves 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  relating  to  the 
definition  of  life  insurance  reserves.  The 
proposed  regulations  permit  the 
taxpayer  or  the  IRS  to  recompute  certain 
reserves  if  those  resen'es  were  initially 
computed  or  estimated  on  other  than  an 
actuarial  basis.  The  proposed 
regulations  affect  both  life  insurance 
companies  and  property  and  casualty 
insurance  companies.  This  document 
also  contains  a  notice  of  a  public 
hearing  on  the  proposed  regulations. 

DATES:  Written  comments  must  be 
received  by  April  2, 1997.  Requests  to 
speak  and  outlines  of  oral  comments  to 
be  discussed  at  the  pubUc  hearing 
scheduled  for  Thiu^day,  April  17,  1997, 
at  10  a.m.  must  be  received  by 
Thursday.  March  27,  1997. 

ADDRESSES:  Send  submissions  to; 
CC:DOM:CORP:R  (REG-246018-96), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CDRP:R  (REG-246018-96). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  the 
Commissioner's  conference  room,  room 
3313.  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue. 
N.W.  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Arm 
Cammack,  (202)  622-3970;  concerning 
submissions  and  the  hearing, 
Evangelista  Lee,  (202)  622-7190  (not 
toll-free  numbers). 


SUPPLEMENTARY  INFORMATION: 
Background 

To  qualify  as  a  life  insurance  reserve 
for  purposes  of  Part  I  of  subchapter  L  of 
the  Internal  Revenue  Code,  a  reser\'e 
must  satisfy  various  requirements, 
including  the  requirement  in  section 
816(b)(1)(A)  and  §  1.801-4(a)(l)  that  it 
be  "computed  or  estimated  on  the  basis 
of  recognized  mortahty  or  morbidity 
tables  and  assumed  rates  of  interest." 
Qualifying  as  a  Ufe  reserve  under 
section  816(b)  has  various 
consequences.  Life  reserves  are 
included  in  the  numerator  and 
denominator  of  the  reserve  ratio  test  of 
section  816(a),  which  is  used  to 
determine  when  an  insurance  company 
is  taxed  as  a  life  insurance  company 
under  Part  I  of  subchapter  L.  Increases 
in  life  reserves  as  defined  in  section 
816(b)  are  taken  into  accoimt  under 
.section  807(c)(1).  In  addition,  Ufe 
reserves  as  defined  in  section  816(b)  are 
considered  part  of  a  nonlife  company's 
unearned  premiums  under  section 
832(b)(4). 

Two  circuits  have  construed  former 
section  801(b)(1)(A),  which  was 
recodified  as  section  816(b)(1)(A)  in 
1984,  to  prevent  reserves  held  with 
respect  to  life,  annuity  or 
noncanceliable  accident  and  health 
policies  but  not  computed  or  estimated 
using  actuarial  tables  from  qualifying  as 
life  reserves.  The  IRS  also  has  held  that 
life  reserves  must  be  computed  or 
estimated  using  actuarial  tables  under 
former  section  801(b)(1)(A).  See,  e.g., 
Rev.  Rul.  69-302  (1969-2  C.B.  186).  The 
Claims  Court,  in  contrast,  has  concluded 
that  the  statute  and  regulation  do  not 
necessarily  require  the  insurance 
company  to  compute  its  life  reserves 
using  actuarial  tables,  when  a  different 
method  results  in  reserves  that 
"reasonably  approximate"  actuarial 
reser\'es. 

Rev.  Rul.  69-302  held  that  not  only 
were  life  reserves  required  to  be 
computed  or  estimated  on  the  basis  of 
recognized  mortality  or  morbidity  tables 
and  assumed  rates  of  interest,  but  that 
reserves  for  credit  Ufe  insurance 
contracts  could  not  be  retroactively 
recomputed  in  a  manner  that  would 
enable  them  to  quaUf)'  as  life  reserves. 
Neither  of  the  cases  cited  in  Rev.  Rul. 
69-302.  however,  addressed  the 
question  of  whether  taxpayers  or  the 
Commissioner  could  recompute  reser\'es 
based  on  information  that  was  available 
at  the  end  of  the  appUcable  taxable  year. 
Two  subsequent  cases  came  to  opposite 
conclusions  on  this  issue. 

The  reserve  ratio  test  of  section  816(a) 
was  intended  to  distinguish  between  Ufe 
and  ncnlife  insurance  companies  based 


on  the  nature  of  each  company's 
business,  as  measured  by  its  reserves. 
This  purpose  is  not  achieved,  however, 
if  a  company  that  only  issues  Ufe 
insurance,  annuity  or  noncanceliable 
accident  and  health  contracts  can  elect 
to  be  taxed  as  a  nonlife  company  by 
failing  to  use  mortality  and  morbidity 
tables  and  assumed  rates  of  interest  in 
computing  or  estimating  its  reserves  for 
some  of  those  contracts. 

Explanation  of  Provisions 

Proposed  §  1.801-4(g)(l)  provides  that 
if  an  insurance  company  does  not 
compute  or  estimate  its  reserves  for 
certain  contracts  on  the  basis  of 
mortality  or  morbidity  tables  and 
assumed  rates  of  interest,  then  the 
taxpayer  or  the  Commissioner  may 
recompute  those  reserves  on  the  basis  of 
mortality  or  morbidity  tables  and 
assumed  rates  of  interest.  Tliis 
regulation  will  apply  to  reserves  for 
contracts  involving,  at  the  time  with 
respect  to  which  the  reserves  are 
computed,  life,  accident  or  health 
contingencies,  if  such  reser\'es  were  not 
initially  computed  in  accordance  with 
the  requirements  of  section  816(b)(1)(A). 

Proposed  §  1.801-^(g)(2)  provides  that 
if  the  taxpayer  or  the  Commissioner 
recomputes  reserves  pursuant  to 
§  1.801-4(g)(l),  the  reserves  satisfy  the 
section  816(b)(1)(A)  requirement  that  a 
Ufe  reserve  be  computed  or  estimated 
using  actuarial  tables  and  assumed  rates 
of  interest.  Assuming  that  these 
amoimts  satisfy'  the  other  requirements 
of  section  816(b).  the  recomputed 
amounts  will  be  considered  Ufe 
insurance  reserves  under  section  816(b), 
and  the  recomputed  reserves  will  be 
included  in  both  the  numerator  and  the 
denominator  of  the  reserve  ratio  test 
under  section  816(a).  In  addition,  the 
reserves  for  such  contracts  will  be  taken 
into  account  imder  section  807(c)(1)  and 
will  be  used  to  compute  a  nonlife 
company's  unearned  premiums  under 
section  832(b)(4). 

Proposed  §  1.801-4(g)(3)  provides  that 
for  purposes  of  section  816(b)(4)  and 
§  1.801-3(i),  which  provide  that  the 
mean  of  the  beginning  and  end  of  year 
reserves  will  be  used  for  purposes  of 
section  816  (a),  (b)  and  (c),  the  reserves 
on  a  Ufe  insurance,  annuity  or 
noncanceliable  accident  and  health 
contract  must  be  recomputed  for  both 
the  beginning  and  the  end  of  the  year. 

Proposed  §  1.801— 4(g)(4)  requires  that 
no  information  acquired  after  the  date  as 
of  which  the  beginning  of  year  reser\'es 
were  initially  computed  or  estimated 
may  be  taken  into  account  in 
recomputing  those  reserves  under 
paragraph  (g)(1).  It  also  requires  that  no 
information  acquired  after  the  date  as  of 
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which  the  end  of  year  reserves  were 
initially  computed  or  estimated  may  be 
taken  into  account  in  recomputing  those 
reserves  under  paragraph  (g)(1) 

The  IRS  is  considering  whether  to 
issue  guidance  under  section  816, 
including  regulations  regarding  the 
definition  of  "total  reserves"  under 
section  816(c)  as  well  as  redesignating 
and  revising  the  regulations  issued 
under  prior  law  section  801.  The  IRS 
invites  comments  on  this  matter. 

Proposed  Effective  Date 

Proposed  §  1.801-4(gj  would  be 
effective  with  respect  to  returns  filed  for 
taxable  years  beginning  after  the 
publication  of  the  final  regulations. 

Effect  on  Other  Documents 

The  IRS  will  modify,  clarifv.  or 
obsolete  publications  as  necessary  to 
conform  with  this  regulation  as  of  the 
date  of  publication  in  the  Federal 
Register  of  the  final  regulations.  See 
e.g..  Rev.  Rul.  6&-302  (196&-2  C.B.  186). 
The  IRS  solicits  comments  as  to  whether 
other  publications  should  be  modified 
or  obsoleted. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  nilemaking  is  not  a 
significant  regulator*-  action  as  defined 
in  EO  12866  Therefore,  a  regulator)' 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  erttities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
seaion  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacv  of  the  Small 
Business  Administration  for  comment 
on  its  impad  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  axe 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
8  copies)  that  are  submitted  timelv  to 
the  IRS.  All  comments  will  be  available 
for  public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
forTliursday,  April  17.  1997  in  the 
Commissioner  s  conference  room,  room 
3313.  Internal  Revenue  Service  Building 
at  10:00  a.m.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  heanng  starts. 


The  niles  of  26  CFR  601.601(aj(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  March  27,  1997 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (a  signed  original  and  8 
copies)  by  March  27,  1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Ann  B.  Cammack.  Office  of  Assistant 
Chief  Counsel  (Financial  Institutions 
and  Products).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  .\mendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *    * 

Par.  2.  Section  1.801-4  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  1.801-4    Lite  insurance  reserves. 

»         «         *         «         » 

(g)  Recomputation  of  life  insurance 
reserves — (Ij  General.  If  an  insurance 
company  does  not  compute  or  estimate 
its  reserves  for  contracts  involving,  at 
the  time  with  respect  to  which  the 
reserves  are  computed,  life,  accident  or 
health  contingencies,  on  the  basis  of 
mortality  or  morbidity  tables  and 
assumed  rates  of  interest,  then  the 
taxpayer  or  the  Commissioner  may 
recompute  reserves  for  those  contracts 
on  the  basis  of  mortality  or  morbidity 
tables  and  assumed  rates  of  interest. 

(2)  Effect  of  recomputation.  If  reserv'es 
are  recomputed  pursuant  to  paragraph 
(g)(1)  of  this  section,  the  recomputed 
reserves  satisfy  the  requirements  of 
section  816fb)(l)(A). 

(3)  Mean  reserve.  For  purposes  of 
section  816(b)(4)  and  §  1.801-3(i),  if 
reserves  are  recomputed  pursuant  to 


paragraph  (g)(1)  of  this  section  for  a 
taxable  year,  the  reserves  must  be 
recomputed  for  both  the  beginning  and 
the  end  of  the  taxable  year. 

(4)  Subsequently  acquired 
information.  No  information  acquired 
after  the  date  as  of  which  a  reserve  was 
initially  computed  or  estimated  may  be 
taken  into  account  in  recomputing  that 
reserve  under  paragraph  (g)(1)  of  this 
section. 

(5)  Effective  date.  This  section  is 
applicable  with  respect  to  returns  filed 
for  taxable  yeais  beginning  after  the  date 
final  regulations  are  filed  vsdth  the 
Office  of  the  Federal  Register. 

Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
(PR  Doc.  96-32855  Filed  12-31-96;  8:45  am] 
aiLUNG  CODE  4a30-01-U 


26  CFR  Part  1 

[REG-209839-96] 
RIN  1545-AU60 

Determination  of  Earned  Premiums 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
requirement  that  insurance  companies 
other  than  life  insurance  companies 
reduce  by  20  percent  their  deductions 
for  increases  in  unearned  premiums. 
This  requirement  was  enacted  as  part  of 
the  Tax  Reform  Act  of  1986.  These 
regulations  are  necessary  in  order  to 
provide  guidance  to  nonlife  insurance 
companies  that  are  subject  to  the  20 
percent  reduction  rule.  This  document 
also  contains  a  notice  of  a  public 
hearing  on  the  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  April  2,  1997.  Requests  to 
speak  and  outhnes  of  oral  comments  to 
be  discussed  at  the  public  hearing 
scheduled  for  April  30,  1997  at  10:00 
a.m.  must  be  received  by  April  2,  1997. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-209839-96), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington.  DC  20044.  Submissions 
may  be  hand  dehvered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-209839-96), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  IX.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
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comments  directly  to  the  IRS  internet 
site  at  http://www.irs  ustreas.gov/prod/ 
tax__regs/comments.htmi.  The  pubhc 
hearing  will  be  held  in  the  Auditorium. 
Internal  Revenue  Service  Building,  11 11 
Constitution  Avenue  NW.  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations,  Garv 
Geisler,  (202)  622-3970;  concerning 
submissions  and  the  hearing. 
Evangehsta  Lee,  (202)  622-7190  (not 
toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

A  noniife  insurance  company's 
underwriting  income  equals  its 
premiums  earned  on  insurance 
contracts  during  the  taxable  year  less  its 
losses  incurred  and  its  expenses 
incurred.  For  taxable  years  beginning  on 
or  after  Januar\'  1,  1993,  a  company's 
premiums  earned  on  insurance 
contracts  during  the  taxable  year  is  an 
amount  equal  to  the  gross  premiums 
written  on  insurance  contracts  during 
the  taxable  year,  less  return  premiums 
and  premiums  paid  for  reinsurance, 
plus  80  percent  of  unearned  premiums 
at  the  end  of  the  prior  taxable  year,  less 
80  percent  of  unearned  premiums  at  the 
end  of  the  current  taxable  year. 

The  gross  premiums  written  for  an 
insurance  or  reinsurance  contract  is  the 
total  amount  charged  by  the  insurance 
company  for  the  insurance  coverage 
provided  under  the  contract,  including 
amounts  charged  covering  the 
company's  expenses  and  overhead. 
Written  premiums  are  generally 
recorded  for  the  full  term  of  coverage  for 
the  year  in  which  the  contract  is  issued. 
Upon  recording  a  written  premium,  the 
company  establishes  an  unearned 
premium  liabihty  to  reflect  the  portion 
of  the  wTitten  premium  which  relates  to 
the  unexpired  portion  of  the  insurance 
coverage. 

The  term  "unearned  premium" 
historically  referred  to  the  portion  of  the 
gross  premiums  written  that  would  have 
to  be  returned  to  the  policyholder  upon 
cancellation  of  the  policy  and  that  was 
in  direct  proportion  to  the  unexpired 
term  of  the  policy.  See,  e.g.,  Buckeye 
Union  Casualty  Co.  v.  Commissioner. 
448  F.2d  228,  230  (6th  Cir.  1971),  affg 
54  T.C.  13,  20  n.5  (1970).  Cases  and 
rulings  expanded  this  definition  to 
include  premiums  paid  for  a  future 
benefit,  the  cost  of  which  was  fixed 
when  the  pohcy  was  issued.  See,  e.g.. 
Massachusetts  Protective  Ass'n.  v. 
United  States,  114  F.2d  304  (1st  Cir. 
1940);  C.P.A.  Co.  v.  Commissioner.  7 
T.C.  912  (1946)  (noniife  company),  acq. 
1947-1  C.B.  1;  Rev.  Rul.  55-705,  1955- 
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2  C.B  280.  But  cf.  Bituminowf  Casualty 
Corp.  v.  Commissioner.  57  T  C.  58 
(1971),  acq.  in  result  1973-2  C.B.  1 
(stating  in  dictum  that  "unearned 
premiums"  had  a  substantially  broader 
definition  than  the  one  developed  in  the 
cases  and  rulings  cited  above). 
Prior  to  1987,  the  increase  in 
unearned  premiums  during  the  taxable 
year  was  deducted  from  gross  premiums 
written  in  the  computation  of  premiums 
earned.  For  example,  if  a  company  on 
September  1st  issued  a  one-year  fire 
insurance  policy  with  a  premium  of 
$1,200,  the  company  on  that  date  would 
record  a  gross  written  premium  of 
$1,200  and  estabhsh  a  $1,200  unearned 
premium  reserve.  On  December  31st, 
the  company  would  have  earned  one- 
third  of  the  premium,  $400.  but  would 
have  an  $800  \meamed  premium 
reserve  habihty  for  the  remaining  eight 
months  of  coverage  to  be  provided  m 
periods  after  the  close  of  the  taxable 
year.  The  subtraction  of  the  full  amount 
of  unearned  premiums  from  the  gross 
vvTitten  premium  "generally  reflectled]" 
the  accounting  conventions  (often 
referred  to  as  "statutory  accountmg 
pnnciples")  used  to  prepare  the  annual 
statement  for  state  insurance  regulator)' 
purposes.  2  H.R.  Conf.  Rep.  No.  841, 
99th  Cong.,  2d  Sess.  n-354  (1986). 
1986-3  C.B.  (Vol.  4)  354;  S.  Rep.  No. 
313,  99th  Cong..  2d  Sess.  495  (1986), 
1986-3  C.B.  (Vol.  3)  495;  H.R.  Rep.  No. 
426,  99th  Cong.,  1st  Sess.  668  (1985). 
1986-3  C.B.  (Vol.  2)  668. 

A  nonhfe  company  generally  deducts 
expenses  incurred  in  the  taxable  year  in 
which  the  expenses  are  reported  on  the 
company's  annual  statement.  These 
expenses  include  premium  acquisition 
expenses  attributable  tn  unearned 
premiums. 

In  1986.  Congress  detennined  that  the 
combination  of  deferring  unearned 
premiums  and  currently  deducting 
premium  acquisition  expenses 
attributable  to  unearned  premiums 
under  the  accounting  conventions  used 
to  prepare  a  noniife  insurance 
company's  annual  statement  resulted  in 
a  mismatch  of  income  and  expense. 
Congress  decided  to  require  a  better 
measurement  of  income  for  Federal 
income  tax  purposes.  H.R.  Rep.  No.  426. 
1986-3  C.B.  (Vol.  2)  at  669,  S.  Rep.  No. 
313,  1986-3  C.B.  (Vol.  3)  at  496.  Rather 
than  require  a  noniife  companv  to 
capitalize  and  amortize  premium 
acquisition  expenses.  Congress  reduced 
by  20  percent  the  current  deduction  for 
unearned  premiums.  See  section 
832(b)(4)(B);  2  H.R.  Conf.  Rep.  No.  841, 
198&--3  C.B.  (Vol.  4)  at  354-55;  S.  Rep. 
No.  313,  1986-3  C.B.  (Vol.  3)  at  495-98. 
H.R.  Rep.  No.  426,  1986-3  C.B.  (Vol.  2) 
at  668-70.  This  reduction  in  unearned 


premiums  is  sometimes  referred  to  as 
the  "20  percent  haircut."  The 
acceleration  of  income  as  a  result  of  the 
20  percent  haircut  is  intended  to  be 
roughly  equivalent  to  denying  current 
deductibility  for  a  portion  of  the 
premium  acquisition  expenses. 

Congress  intended  the  20  percent 
haircut  to  apply  to  all  amounts  (other 
than  life  insurance  reserves  and  title 
insurance  reserves)  that  were 
considered  unearned  premiums  for 
Federal  income  tax  purposes  as  of  1986 
The  House  Report  states  that  "[ajll  items 
which  are  included  in  unearned 
premiums  under  section  832(b)  of 
present  law  are  subject  to  this  reduction 
in  the  deduction."  H.R.  Rep.  No.  426. 
1986-3C.B.  (Vol.  2)at669.  In 
describing  the  House  bill,  the 
Conference  Report  reiterates  that  "[aJll 
Items  which  are  included  in  unearned 
premiums  under  section  832rb)  of 
present  law  are  subject  to  this  reduction 
in  the  deduction"  and  describes  the 
Senate  amendment  as  "the  same  as  the 
House  bill,  except  that  life  insurance 
reserves  which  are  included  in 
unearned  premium  reserves  under 
section  832(b)(4)  are  not  subject  to  this 
reduction"  2  H.R.  Conf.  Rep.  No  841, 
1986-3  C.B.  (Vol.  4)  at  354-55.  The 
Report's  description  of  the  Conference 
agreement  states  that  the  agreement 
"follows  the  Senate  amendment"  but 
"provides  special  treatment  of  title 
insurance  unearned  premium  reserves." 
Id  See  sections  832(b)  (7)  and  (8)  for  the 
rules  applicable  to  Ufe  insurance  and 
title  insurance  reserves. 

Following  the  imposition  of  the  20 
percent  haircut  on  unearned  premiums, 
the  National  Association  of  Insurance 
Commissioners  (NAIC)  revised  the 
statutorv-  accounting  pnnciples  used  to 
prepare  a  nunlife  insurance  companv's 
annual  statement.  In  general,  these 
changes  permitted  a  noniife  companv  to 
defer  recording  written  premiums  and/ 
or  to  reduce  the  amount  of  unearned 
premiums  reported  on  the  company's 
annual  statement.  The  affected  iterns 
included  advance  premiums,  additional 
premiums  on  retrospect velv  rated 
insurance  policies,  and  the  reporting  of 
\\Titten  premiums  for  workers' 
compensation  poHcies  and  certain  other 
casualty  policies  where  the  covered  risk 
varies  over  the  policv  term. 

Prior  to  1989.  advance  premiums 
were  required  to  be  reported  in  written 
premiums  and  unearned  premiums  on 
the  annual  statement  for  the  vear  in 
which  the  advance  premiums  were 
received.  However,  statutorv  accountmg 
principles  now  permit  advance 
premiums  to  be  accumulated  in  a 
suspense  account  and  reported  as  a 
vkTite-in  liabilitv  on  the  annual 


74 


Federal  Register  /  Vol.  62.  No.  1  /  Thursday.  Januan'  2.  1997  /  Proposed  Rules 


statement.  A  company  electing  to  use 
this  alternative  treatment  would  not 
report  advance  premiums  in  either 
written  premiums  or  unearned 
premiums  on  the  annual  statement  until 
the  effective  date  of  the  underlying 
coverage. 

Statutory  accounting  principles  also 
required  a  nonUfe  insurance  company  to 
record  an  estimated  liability  for 
payment  of  return  premiums  under 
retrospectively  rated  insurance  policies 
(retro  credits)  as  part  of  the  unearned 
premium  liability.  Estimates  of 
additional  premiums  due  from  insureds 
under  these  policies  (retro  debits) 
historically  were  not  taken  into  account 
except  as  an  offset  to  the  company's 
estimated  liabiUty  for  payment  of  retro 
credits.  Thus,  retro  debits  were  not 
permitted  to  be  shown  as  assets  on  the 
annual  statement,  and  generally  were 
not  included  in  written  premiums  pnor 
to  the  year  in  which  the  company  billed 
the  policyholder  for  these  additional 
premiums.  Beginning  in  1988,  however, 
the  NAIC  permitted  retro  debits  to  be 
shown  in  an  insurance  company's 
admitted  assets,  subject  to  certain 
limitations.  The  NAIC  currently  has 
under  consideration  a  proposal  that 
would  require  retro  credits  to  be 
recorded  as  a  write-in  liability  on  the 
annual  statement,  rather  than  as  part  of 
unearned  premiums  This  proposal 
would  also  permit  retro  credits  and  retro 
debits  to  be  taken  into  account  either  as 
adjustments  to  written  premiums  or  as 
adjustments  to  earned  premiums  for 
purposes  of  determining  underwriting 
income  on  the  annual  statement. 

A  nonhfe  insurance  company 
ordinarily  reports  the  full  amount  of 
premiums  provided  in  a  casualty 
insurance  policy  (including  any 
deferred  premium  installments)  in 
written  premiums  and  unearned 
premiums  for  the  year  in  which  the 
policy  is  issued.  However,  for  workers' 
compensation  policies  and  certain  other 
casualty  policies  where  the  covered  risk 
varies  over  the  pohcy  term,  some  but 
not  all  state  insurance  regulators  permit 
written  premiums  to  be  recorded  based 
on  installment  bilhngs  to  the 
pohcyholder.  If  the  insurance  company 
issues  these  poUcies  throughout  the 
year,  and  the  premiums  for  the  policies 
are  billed  monthly,  the  portion  of  the 
total  written  premiums  that  would  be 
shown  as  unearned  premiums  is 
substantially  smaller  than  would  be  the 
case  if  the  wTitten  premiums  and 
unearned  premiums  were  determined 
based  on  the  entire  policy  term.  The 
NAIC  currently  has  under  consideration 
proposed  guidance  that  would  require 
the  full  amoimt  of  the  premiums 
provided  in  all  casualty  insurance 


policies  to  be  reported  in  written 
premiums  and  unearned  premiums  on 
the  effective  date  of  the  related 
coverage. 

Section  832(b)(1)(A)  provides  that  a 
nonlife  insurance  company's  income  is 
computed  on  the  basis  of  the 
underwriting  and  investment  exhibit  of 
the  annual  statement  approved  by  the 
NAIC.  Some  companies  assert  that 
section  832(b)(1)(A)  hmits  apphcation 
of  the  20  percent  haircut  to  the  amount 
of  unearned  premiums  reported  on  the 
annual  statement.  Under  this  approach, 
a  company  that  elects  for  annual 
statement  purposes  to  report  advance 
premiums  as  a  write-in  liability,  to 
offset  unearned  premiums  by  retro 
debits,  or  to  include  deferred  premiums 
on  policies  covering  fluctuating  risks  in 
wTitten  premiums  only  when  billed  to 
the  insured,  reduces  the  amount  of 
unearned  premiums  subject  to  the  20 
percent  haircut. 

The  e.xisting  regulations  under 
§  1.832-4(a)(2)  state  that  "(t)he 
underwriting  and  investment  exhibit!,] 
•   *   *  insofar  as  it  is  not  inconsistent 
with  the  provisions  of  the  Code  will  be 
recognized  and  used  as  a  basis  for 
[computing  the  net  income  of  a  nonlife 
insurance  company]."  However,  the 
regulations  recognize  that  not  all  items 
of  the  exhibit  "reflect  *   •   *  income  as 
defined  in  the  Code."  Where  statutory 
accounting  principles  permit  a  company 
to  elect  among  alternative  accounting 
practices,  one  or  more  of  which  do  not 
clearly  reflect  income  as  defined  by  the 
Code,  the  company  is  required  for 
Federal  tax  purposes  to  use  a  method 
that  clearly  reflects  income.  Section 
446(b)  and  §  1.446-1  (a)(2).  Furthermore, 
an  accounting  practice  used  on  the 
annual  statement,  although  specifically 
mandated  by  statutory  accounting 
pnnciples.  is  not  used  for  purposes  of 
computing  taxable  income  if  that 
practice  is  inconsistent  with  the  Code. 

Overview  of  Proposed  Regulations 

The  proposed  regulations  define  gross 
premiums  written,  return  premiums, 
and  unearned  premiums  for  tax 
purposes.  The  proposed  regulations  also 
provide  rules  for  determining  when 
gross  premiums  written,  return 
premiums,  and  unearned  premiums  are 
taken  into  account  for  tax  purposes.  In 
this  manner,  the  proposed  regulations 
ensure  that  items  such  as  advance 
premiums  and  retrospective  premium 
adjustments  are  treated  consistently  for 
purposes  of  the  20  percent  haircut  on 
imeamed  premiums. 

Explanation  of  Provisions 

The  starting  point  for  determining  a 
nonlife  insurance  company's  premiimis 


earned  for  tax  purposes  is  the  "gross 
premiums  written  on  insurance 
contracts  during  the  taxable  year." 
Proposed  §  1.832-4(a)(4)(i)  defines 
"gross  premiums  written  on  insurance 
contracts"  as  the  total  amounts  charged 
by  the  insurance  company  for  insurance 
coverage  under  insurance  or  reinsurance 
contracts  issued  or  renewed  during  the 
taxable  year.  Thus,  "gross  premiums 
written"  includes  collected  and 
uncollected  premiums. 

Proposed  §  1.832-4(a)(4)(ii)  addresses 
the  treatment  of  retro  debits,  which 
reflect  estimates  of  additional  premiums 
to  be  received  from  the  insured  or  the 
reinsured  based  on  the  insurance 
company's  loss  experience  during 
expired  coverage  periods.  Thus,  retro 
debits  represent  additional  gross 
premiiuns  wTitten  rather  than  offsets  to 
the  unearned  premium  liability  for 
unexpired  coverage  periods.  Treating 
retro  debits  as  offsets  to  unearned 
premiums  would  reduce  the 
acceleration  of  income  under  the  20 
percent  haircut,  and  would  allow  some 
companies  with  retro  debits  exceeding 
their  unearned  premiums  to  report  a 
lesser  amount  of  earned  premiums  for 
Federal  income  tax  purposes  than  for 
annual  statement  reporting  purposes. 
This  result  is  contrary  to  the 
Congressional  intent  to  accelerate  the 
rate  at  which  premiums  are  earned  for 
tax  purposes  in  order  to  correct  the 
mismatching  of  income  and  expenses  on 
the  annual  statement.  Accordingly, 
proposed  §  1.832— 4(a)(4)(ii)  requires 
retro  debits  to  be  included  in  gross 
premiums  written  regardless  of  the 
manner  in  which  the  retro  debits  are 
reported  on  the  underwriting  exhibit  of 
the  annual  statement. 

Under  section  832(b)(4)(A),  an 
insurance  company  reduces  the  amount 
of  gross  premiums  written  on  insurance 
contracts  during  the  taxable  year  by 
return  premiums  and  premiums  paid  for 
reinsurance.  Proposed  §  1.832-4(a)(5)(i) 
defines  return  premiums  as  amounts 
paid  or  credited  to  the  policyholder  in 
accordance  with  the  terms  of  an 
insurance  contract,  other  than 
pohcyholder  dividends  or  claims  and 
benefit  payments.  Thus,  return 
premiums  include  amounts  paid  or 
credited  to  the  policyholder  with 
respect  to  endorsements  and 
modifications  of  the  terms  of  coverage  of 
an  insurance  contract.  Return  premiums 
also  include  amounts  returned  or 
credited  to  the  policyholder  on 
cancellation  of  an  insurance  contract, 
including  the  unearned  portion  of  any 
deferred  or  uncollected  premiums 
previously  included  by  the  company  in 
gross  premiums  wTitten  and  unearned 
premiums.  Finally,  return  premiums 
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include  amounts  ccntractually  required 
to  be  returned  to  the  ceding  companv 
under  a  reinsurance  contract. 

The  proposed  regulations  modify'  the 
treatment  of  retro  credits  under  existing 
l&w  for  purposes  of  determining  earned 
premiums.  Since  1943.  §  1.832- 
4(a)(3][ii)  fias  provided  that  the  liability 
for  return  premiums  under  a 
retrospectively  rated  policy  is  included 
in  a  nonlife  company's  unearned 
premiums  for  tax  purposes.  Although 
retro  credits  were  included  in  unearned 
premiums  in  1986,  these  amounts  are 
based  on  an  insured's  loss  experience 
during  expired  coverage  periods,  for 
which  the  company  has  alreadv  earned 
the  premium.  For  this  reasou.  proposed 
§  1.832-4(a)(5)(ii)  provides  that  a  " 
nonlife  company's  provision  for 
payment  of  a  retro  credit  gonerallv  is 
included  in  return  premium.*:  that 
reduce  gross  premiums  WTitten. 
However,  propu'^d  §  1.832-^(a)(6)fiv) 
gives  a  company  the  option  to  include 
retro  credits  in  unearned  premidin?  to 
which  the  20  percent  haircut  applies. 

The  prop,osed  regulations  provide 
timing  rules  with  respect  to  when  a 
company  reports  gross  premiums 
written  and  unearned  premiums  for  tax 
purposes.  Proposed  §  i.&32-4(a)(7) 
requires  a  company  to  report  gross 
premiuius  written  with  respect  to  aui 
insurance  or  reinsurance  contract  for  the 
earlier  of  the  ♦axable  year  which 
includes  the  effective  date  of  the 
contract  or  the  taxable  year  in  which  all 
01  a  part  of  the  gross  premium  for  the 
contract  is  received.  Thus,  the  com.pany 
must  report  gross  premiums  wntten 
with  respect  to  an  insurance  contract  tor 
die  year  in  which  it  collects  sn  advance 
premium.  By  requiring  advance 
premiums  to  be  included  in  gross 
premiums  written  and  imeamed 
premiums,  regardless  of  the  manner  in 
which  the  advance  premiums  are 
recorded  on  the  annual  statement,  the 
proposed  regulations  ensure  that  the 
treatment  of  a  nonlife  insurance 
'"ompany's  edvance  premiums  conforms 
with  the  treatment  of  advance  premiums 
of  a  life  insurance  companv  under 
section  807(e)(7). 

The  .N'AIC  is  considering  proposed 
guidance  that  would  require  the 
premium  for  the  entire  term  of  a 
property  and  casualty  insurance 
contract  to  be  recorded  as  written 
premium  on  the  effective  date  of  the 
contract.  The  proposed  NAIC  guidance 
rejects  the  previous  NAIC  position  that 
permitted  wntten  premiums  for 
workers'  compensation  pohcies  and 
certain  other  casualty  pohcies  where  the 
covered  risk  varies  over  the  policy  term 
to  be  recorded  when  billed.  For  this 
reason,  the  raediod  of  reporting  gross 


premiums  written  for  workers' 
compensation  pohcies  and  certain  other 
casualty  insurance  poacies  covering 
fluctuating  risks  is  reserved  in  the 
proposed  regulations. 

Proposed  Effective  Date 

The  proposed  regulations  are 
proposed  to  apply  to  the  determination 
of  premiums  earned  for  insurance 
contracts  issued  or  renewed  in  taxable 
years  oeginning  after  the  date  on  which 
final  regulations  are  published  in  the 
Federal  Register. 

Special  Analysef. 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulator;  action  as  defined 
in  Executive  Ortier  12866.  rhcrefore.  a 
regulatory  assessment  is  not  required.  It 
also  has  been  detennined  tJiat  section 
553rb)  of  the  Adm.irJstrative  Procedure 
Act  (5  U.S.C,  chapter  5)  does  not  applv 
to  these  regulations,  and  because  the 
rt-gulations  do  not  impose  a  collection 
of  infomation  on  small  entitles,  the 
R'-;guiatory  Fie.xibihty  .•\ct  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocac>  of  the  Small 
Business  Admmisiration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  anv 
written  comments  (a  signed  original  and 
-1  copies)  that  are  submitted  timely  to 
the  IRS.  All  comments  will  be  available 
for  public  inspection  and  copying. 

A  public  hearing  has  Oeen  scheduled 
for  Wednesday,  April  30.  1997  m  the 
Auditorium.  Internal  Revenue  Service 
Building,  lill  Constitution  Avenue 
N'\V.  Washington  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  ?iic  hear.ng  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  10  the  heanng. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  m.ust  submit 
written  comments  by  April  2.  1997  and 
sub.mit  an  outline  of  the  topics  to  be 
discussed  and  die  time  to  be  devoted  to 
each  topic  (a  signed  original  and  8 
copies)  by  April  2   1997, 

A  period  o!  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  cf 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 


passed  Copies  of  the  agenda  \s-iil  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Gary  Geisler,  Office  of  Assistant  Chief 
Counsel  (Financial  Institutions  and 
Products''.  However,  other  persormel 
from  the  IRS  and  Treasurv  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Pail  1 

Income  taxes. 

Proposed  Amendments  to  the 
Regulations 

.Accordingly,  2b  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.832-4  is  amended  as 
follows: 

1.  Paragraph  (a)(3)  is  revised. 

2.  Paragraphs  (a)(4)  and  (a)(5)  are 
redesignated  as  (aM9]  and  (a)(10). 

3.  New  paragraphs  ,'aj(4)  through 
(a)(8)  are  added. 

The  additions  and  revisions  read  as 
follows: 

§  1.832-4     Gross  iocome. 
(a)  •  *  ' 

(3)  Premiums  earned.  The 
determination  of  premiums  earned  on 
insurance  contracts  during  the  taxable 
year  begins  with  the  insurance 
company's  gross  premiums  written  on 
insurance  contracts  during  the  taxable 
year,  reduced  by  return  premiiinis  and 
ceded  reinsusance  premiums  Subject  to 
the  exceptions  in  sections  832(b)(7), 
832tb)(8),  and  833(a)(3),  this  amount  is 
increased  by  80  percent  of  the  unearned 
premiums  at  tlie  end  of  the  preceding 
taxable  year,  and  is  decreased  bv  80 
percent  of  the  unearned  premiums  at 
the  end  of  the  taxable  \  ear. 

(4)  Gross  premiums  wntten — (i)  In 
general.  An  insuiance  company's  "gross 
premiums  written  on  insurance 
contracts  during  the  taxable  year"  are 
the  total  amounts  charged  by  the 
insurance  company  tor  insurance 
coverage  under  insurance  or  reinsurance 
contracts  issued  or  renewed  by  the 
company  during  the  taxable  vear. 

(ii)  Debits  on  retrospectively  rated 
insurance  policies.  Gross  premiums 
viTitten  include  an  insurance  comapanvs 
estimate  of  the  gross  additional 
premiums  to  be  received  from  the 
insured  or  the  reinsured  with  respect  to 
the  expired  portion  of  a  retrospectively 
rated  insurance  or  reinsurance  contract 
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(ntro  debits).  The  n^ro  debits  are 
reported  for  thf?  taxable  year  in  which 
the  aniounts  can  be  rea.son8bly 
estimated  based  on  inforn-.alion  used  to 
compute  the  insurance  company's  loss 
rcst^rves.  An  insurance  company  adjusts 
gross  premiums  wTitten  to  reflect 
pavrnf-nts  from  ths  insured  or  the 
r^^insurficl  with  r>'spec1  to  retro  debits,  as 
\vt!l  ds  changes  m  the  estimate  of  retro 
dfbiti. 

I  j]  Rtjfiini  prvmiums — (i)  In  general. 
K'^tiini  premiums  are  amounts  paid  or 
Li'vilted  to  the  policyholder  in 
accordance  with  tiie  terms  of  an 
insurance  contract,  otiier  than 
P'jlicyholder  dividend."^  or  claims  and 
benefit  payments.  For  example,  return 
premiums  include  amounts  returned  or 
credited  to  the  policvholder  based  on 
inudtfications  of  the  terms  of  an 
insurance  contract.  Return  premiums 
ai-^.o  ir.cUide  an:oun's  contractueliy 
required  to  be  rtUumed  to  the  ceding 
company  pursuant  to  a  reinsurance 
contract. 

(ii)  Credits  on  retrospectively  rated 
iusurarce  policies.  Except  as  provided 
m  paragraph  (a)(6)(iv)  of  this  section, 
return  premiums  include  an  insurance 
compsnv's  estim.Ue  of  the  gross  liability 
for  return  premium?  to  be  paid  or 
credited  to  the  insnrrd  or  the  reinsured 
v.'ith  respect  to  the  expired  portion  of  a 
retrospectively  rated  insurance  or 
reinsurance  contract  (retrtj  credits).  The 
n'tto  credits  are  included  m  return 
premiums  for  the  taxable  year  in  which 
the  insurance  company's  liability  to  pay 
or  credit  these  amounts  can  be 
reasonably  estimated  based  on 
information  used  to  compute  the 
cumpanv's  loss  reserves.  An  insurance 
company  adjusts  return  premiums  to 
reflect  payments  made  or  amounts 
credited  to  the  insured  or  the  reinsured 
with  respect  to  retro  credits,  as  well  as 
changes  in  the  estimate  of  retro  credits. 

(iii)  Unpaid  premiums  on  cancelled 
policies  If  an  insurance  contract  is 
cancelled  an  insurance  conipany 
includes  in  return  premiums  the 
unearned  portion  of  any  deferred  or 
uncollected  premiums  previously 
included  in  gro«s  premiums  written  and 
uneamecl  premium.s. 

(6)  Unearned  premiums — (i)  In 
general.  The  unearned  premium  for  an 
insurance  or  reinsurance  contract  is  the 
portion  of  the  gross  premiums  written 
which  is  attnbutable  to  future  insurance 
coverage  to  be  provided  under  the 
contract.  An  insurance  company  makes 
an  appropriate  adjustmeut  to  its 
unearned  premiums  for  an  insurance  or 
reinsurance  contract  if  the  contract  is 
reinsured  with,  or  retroceded  to,  another 
insurance  company. 


(ii)  Special  rules.  In  computing 
"premiums  earned  on  insurance 
contracts  dujing  the  taxable  year."  the 
amount  of  unearned  premiums 
includes — 

(A)  Life  insurance  reserves  (as  defined 
in  section  816(b).  but  computed  in 
accordance  with  section  807(dj); 

(B)  In  the  case  of  a  mutual  flood  or 
fire  insurance  company  descrilied  in 
section  832(b)(1)(D)  (with  respect  to 
contracts  described  in  that  section)  the 
amount  of  unabsorbed  premium 
deposits  which  the  company  would  be 
obligated  to  return  to  its  policyholders 
at  the  close  of  the  taxable  year  if  all  its 
policies  were  terminated  al  that  time; 

(C)  In  the  case  of  an  interinsurer  or 
reciprocal  underwriter  which  reports 
unearned  premiums  on  its  annual 
statement  net  of  premium  acquisition 
expenses,  the  unearned  premiums  on 
the  company's  annual  statement 
increased  by  the  portion  of  premium 
acquisition  expenses  allocable  to  those 
unearned  premiums, 

(D)  In  the  case  of  a  title  insurance 
company,  its  discounted  unearned 
premiums  (computed  in  accordance 
with  section  832(b)(8));  and 

(E)  Amounts  treated  as  unearned 
premiums  pursuant  to  the  optional 
treatment  provided  in  paragraph 
(a)(6)(iv)  of  this  section. 

(iii)  Method  of  determining  unearned 
premiums.  If  the  nsk  of  loss  under  an 
insurance  or  reinsurance  contract  arises 
uniformly  over  the  contract  period,  the 
unearned  premium  attributable  to  the 
portion  of  the  insurance  coverage  which 
has  not  expired  is  computed  on  a  pro 
rata  basis.  If  the  risk  of  loss  does  not 
arise  uniformly  over  the  contr&ct  period, 
the  insurance  company  may  consider 
the  pattern  or  incidence  of  the  risk  in 
determining  the  portion  of  the  gross 
premium  written  which  is  attributable 
to  the  portion  of  the  insurance  coverage 
which  has  not  yet  expired. 

(iv)  Option  to  include  retro  credits  in 
unearned  premiums.  An  insurance 
company  may  include  retro  credits  in 
unearned  premiums  under  section 
832(b)(4)  for  its  first  taxable  year 
begiruiing  after  the  date  on  which  final 
regulations  are  published  in  the  Federal 
Register.  Any  company  exercising  this 
option  must  apply  it  consistently  to  ail 
retro  credits  with  respect  to 
retrospectively  rated  insurance  or 
reinsurance  contracts  issued  or  renewed 
diuing  the  Lixable  yoar  and  all 
subsequent  years. 

(7)  Method  of  reporting  gross 
premiums  written--{i]  In  general.  An 
insurance  company  reports  gross 
premiums  written  vvith  respect  to  an 
insurance  or  reinsiu^nce  contract  for  the 
earhcr  of  the  taxable  year  which 


includes  the  effective  date  of  the 
contract  or  the  taxable  year  in  which  ail 
or  a  part  of  the  gross  premium  for  the 
contract  is  received. 

(ii)  Meshed  of  reporting  gross 
premiums  written  on  policies  covering 
fluctuating  risks.  [Reserved] 

(in)  Examples.  The  p'ovisions  of  this 
paragraph  (a)(7)  are  illustrated  by  the 
folicwing  example.-; 

Example  1  (i)  IC  is  a  nonlife  insurance 
company  v.-hicfi.  pursuant  to  section  84ri. 
files  its  returns  on  a  calendar  year  basis.  On 
July  1,  1998,  IC  issups  a  fire  insurance  policy 
to  A,  an  individua'.  The  policy  provides 
coverage  for  a  one-year  term  beginning  on 
July  1.  1998  and  ending  on  June  30,  1999. 
The  premium  provided  in  the  policy  is  S500, 
which  may  be  paid  eitlier  in  full  on  the 
policy  offectivc  date  cr  in  quarterly 
installment':  nf  S125.  A  selects  the 
instailment  payment  option.  As  of  December 
31.  199b,  the  policy  issued  to  A  remains  in 
force,  and  IC  has  collected  a  total  of  S250  of 
installment  premiums  from  A.  As'-.urae  IC  has 
issued  no  other  policies. 

(ii)  For  the  taxable  year  ending  December 
.31    1998.  IC  reports  the  ,?500  premium 
provided  in  A's  policy  in  gross  premiums 
written  under  section  832(b)(4)lA).  IC  also 
claims  a  reduction  under  section  832(bl(4KB) 
for  80°'c  of  the  S250  of  unearned  premiums 
(S200)  associated  with  the  policy  at  the  end 
of  the  taxable  year 

Example  2.  (i)  The  facts  are  the  samf'  a? 
Example  I,  except  that  die  term  of  coverage 
for  the  fire  insurance  policy  issued  to  A 
begins  on  January  1,  1999  and  ends  on 
December  31,  1999.  On  December  15.  1998, 
IC  receives  $125  from  .A  and  agrees  to  apply 
this  amount  as  the  first  premium  instsllraent 
due  on  the  policy- 

(ill  Under  paragraph  (a)(7)(i)  of  this 
section,  IC  reports  gross  premiums  written 
for  the  policy  issued  to  A  for  the  taxable  ye.ir 
in  which  the  advance  premium  is  received 
Thus,  tor  the  taxable  year  ending  December 
31,  1998,  IC  includes  S500  in  its  gross 
premiums  written  under  section  8a2(b)f4)(A;. 
IC  also  claims  a  reduction  under  section 
832fb)(4)(B)  for  80%  of  the  $500  of  unearned 
prtmiuras  (,S400)  associated  with  the  policy 
at  the  end  of  the  taxable  year. 

(8)  Effective  date.  Paragraphs  (a)(3) 
through  (a)(7)  of  this  section  are 
applicable  with  respect  to  the 
determination  of  premiums  earned  for 
insurance  contracts  issued  or  renewed 
during  taxable  years  beginning  after  the 
date  on  which  final  regulations  are 
published  in  the  Federal  Register. 
Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  96^-32520  Filed  12-31-96;  8:45  am] 
BILLING  COO€  4S30-01-U 
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26  CFR  Parts  1  and  301 

[REG-548770-96] 

RIN  154&-AU64 


Miscellaneous  Sections  Affected  by 
the  Taxpayer  Bill  of  Rights  2  and  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  contains 
proposed  regulations  relating  to  joint 
returns,  property  exempt  from  levy, 
interest,  penalties,  offers  in 
compromise,  and  the  awarding  of  costs 
and  certain  fees.  The  proposed 
regulations  reflect  changes  to  the  law 
made  by  the  Taxpayer  Bill  of  Rights  2 
and  a  conforming  amendment  made  by 
the  Personal  Responsibility  and  Work. 
Opportunity  Reconciliation  Act  of  1996. 
The  proposed  regulations  affect 
taxpayers  with  respect  to  filing  of 
returns,  interest,  penalties,  court  costs, 
and  payment,  deposit,  and  collection  of 
taxes. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
April  2,  1997. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-248770-96). 
room  5228,  Internal  Revenue  Ser\'ice. 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
dehvered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:R  (REG- 
248770-96).  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW,  Washington  DC.  Finally, 
taxpayers  may  submit  comments 
electronically  via  the  INTERNET  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://wvkrw.irs.ustreas.gov/prod/ 

tax regs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Beverly  A. 
Baughman,  (202)  622-4940  regarding 
joint  returns  and  penalties:  Robert  A. 
Miller,  (202)  622-3640  regarding  levy; 
Donna  J.  Welch,  (202)  622-4910 
regarding  interest;  Thomas  D.  Moffitt, 
(202)  622-7900  regarding  court  costs; 
and  Kevin  B.  Connelly,  (202)  622-3640 
regarding  compromises  (not  toll-free 
numbers).  Concerning  submissions, 
Evangehsta  Lee,  (202)  622-7190  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 


rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasurv'.  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer.  T:FP, 
Washington,  D.C.  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  March  3,  1997.  Comments 
are  specifically  requested  concerning: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below): 

How  the  quality,  utility,  and  claritv  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  301.7430- 
2(c)(3)(i)(B).  This  information  is 
required  to  obtain  an  award  of 
reasonable  administrative  costs.  This 
information  will  be  used  to  determine  if 
a  taxpayer  is  entitled  to  an  award  nf 
reasonable  administrative  co  ts  The 
collection  of  information  is  required  to 
obtain  the  award.  The  likely 
respondents  are  indivi  1  lals.  business  or 
other  for-profit  institutions,  nonprofit 
institutions,  and  small  businesses  or 
organizations. 

Estimated  total  annual  reporting 
burden:  10  hours. 

The  estimated  annual  burden  per 
respondent:  15  minutes. 
Estimated  number  of  respondents:  38. 
Estimated  annual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  mav 


become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  bv  26 
U.S.C.  6103. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  and  the  Regulations  on 
Procedure  and  Administration  (26  CFR 
parts  1  and  301,  respectively)  relating  to 
joint  returns  under  section  6013.  levy 
under  section  6334,  interest  under 
section  6601,  the  failure  to  file  penahy 
under  section  6651,  the  failure  to 
deposit  penalty  under  section  6656, 
compromise  under  section  7122.  and 
awards  of  costs  and  certain  fees  under 
section  7430.  These  sections  were 
amended  bv  the  Taxpayer  Bill  of  Rights 
2  (TBOR2)  (Pub,  L.  104-168.  110  Stat. 
1452  (1996))  and  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Pub,  L.  104- 
193.  110  Stat.  2105  (1996)).  The  changes 
made  by  TB0R2  and  the  Persona! 
Responsibihty  and  Work  Opportunity 
Reconciliation  Act  of  1996  are  refiect'ed 
in  the  proposed  regulations. 

Explanation  of  Provisions 

Interest  and  Penalties 

Section  6601  requires  a  taxpayer  to 
pay  interest  on  late  payments  of  tax 
However,  sections  6601  (e)i2)  and 
6601(e)(3)  provide  an  interest-free 
period  if  a  taxpayer  pays  the  tax  due 
Mthin  a  certain  number  of  days  after 
the  date  of  the  notice  and  demand  for 
payment   Sections  303(a)  and  303(b)|l) 
of  TBOR2  amended  sections  6601(e)(2) 
and  6601(e)(3)  to  extend  this  interest- 
free  period  Therefore.  §  301.6601-l(f) 
of  the  proposed  regulations  extends  the 
interest-free  period  from  10  days  to  21 
calendar  days  after  the  date  of  the  notice 
and  demand  (10  business  days  if  the 
amount  for  which  the  notice  and 
demand  is  made  equals  or  exceeds 
SlOO.OOOj  With  respect  to  any  notice  and 
demand  made  after  December  31 .  1996. 
The  proposed  regulations  also  define 
busine.ss  day  and  calendar  day  for 
purposes  of  §301  6601-1(0. 

Section  6651(a)(3)  imposes  a  penalty 
on  any  person  who  fails  to  pay  the 
amount  of  tax  that  is  required  to  be 
shown  on  a  return  but  that  is  not  so 
shovvm.  However,  a  penalty-free  period 
is  provided  if  a  taxpayer  pays  the  tax 
due  within  a  c  erlain  number  of  davs 
after  the  dato  nf  the  notice  and  demand 
for  payment.  Section  303(b)(2)  of 
TBOR2  amended  section  6651(a)(3)  to 
extend  the  penalty-free  period 
Therefore,  proposed  §  301.6651-l(a!(3J 
extends  the  penalty-free  period  from  10 
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day!»  to  21  calendar  days  after  the  date 
of  the  notice  and  demand  (10  business 
davs  if  the  amount  for  which  the  notice 
and  demand  is  made  equals  or  exceeds 
$100,000)  with  respect  to  any  notice  and 
demand  made  after  December  31,  1996. 
In  addition,  the  proposed  regulations 
amend  section  301.6651-l(a)(3)  to 
conform  with  changes  made  by  section 
1 502(b)  of  the  Tax  Reform  Act'of  1 986 
(Pub.  L.  99-514.  100  Stat.  2085  (1986)) 
to  repeal  the  special  coordination  rule 
under  section  6651(c)(1)(B). 

Section  6651(a)(2)  imposes  a  penalty 
on  any  p)erson  who  fails  to  pay  the 
amount  of  tax  shown  on  a  return  by  the 
payment  due  date  (including 
extensions).  Pursuant  to  section  6020(b). 
if  a  taxpayer  does  not  file  a  tax  return, 
the  Secretary  can  make  a  substitute 
return  for  the  taxpayer.  Prior  to  TBOR2, 
a  taxpayer  with  a  substitute  return  was 
not  subject  to  a  section  6651(a)(2) 
penalty  because  the  substitute  return 
was  not  treated  as  a  return  for  purposes 
of  the  penalty.  See  Rev.  Rul.  76-562. 
1976-2  C.B.  430.  Section  1301  of 
TBOR2  amended  section  6651  to  apply 
the  section  6651(a)(2)  failure  to  pay 
penalty  to  retiu-ns  prepared  by  the 
Secretary  pursuant  to  section  6020(b). 
Thus,  for  returns  due  (determined 
without  regard  to  extensions)  after  Julv 
30,  1996,  proposed  §  301.6651-l(g) 
provides  that  a  taxpayer  with  a 
substitute  return  may  be  subject  to  a 
failure  to  pay  penalty  under  section 
6651(a)(2). 

Section  6656  imposes  a  penalty  for 
failure  to  deposit  taxes  with  a 
government  depository  by  the 
prescribed  due  date.  Section  304  of 
TBOR2  amended  section  6656  to 
provide  exceptions  to  the  failure  to 
deposit  penalty  for  first  time  depositors 
of  employment  taxes.  Accordingly, 
§  301.6656-3(a)  of  the  proposed 
regulations  provides  that  in  the  case  of 
first  time  depositors  of  employment 
taxes,  the  Secretary  will  generally  waive 
the  penalty  for  failure  to  deposit  if  (1) 
the  failure  to  deposit  is  inadvertent 
based  on  all  the  facts  and 
circumstances.  (2)  the  depositing  entity 
meets  certain  net  worth  requirements. 
(3)  the  failure  to  deposit  occurs  during 
the  first  qujuter  the  depositing  entity  is 
required  to  deposit  any  employment  tax, 
and  (4)  the  return  for  the  employment 
tax  is  filed  on  time. 

In  addition,  proposed  §  301 .6656-3(h) 
provides  that  the  Secretary  may  abate 
any  penalty  for  failure  to  make  deposits 
if  the  first  time  a  depositor  is  required 
to  make  a  deposit,  the  amount  required 
to  be  deposited  is  inadvertently  sent  to 
the  Secretary  instead  of  to  the 
appropriate  government  depository. 
Proposed  §  301.6656-3  applies  to 


deposits  required  to  be  made  after  July 
30,  1996. 

foint  Returns 

Prior  to  TB0R2,  married  individuals 
making  an  election  under  section 
6013(b)  to  file  a  joint  return  after  filing 
a  separate  return  for  the  same  taxable 
year  were  required  to  pay  the  full 
amount  of  the  tax  shown  on  the  joint 
return  at  or  before  the  time  of  filing  the 
joint  return.  With  respect  to  taxable 
years  beginning  after  July  30,  1996. 
section  402  of  TB0R2  amended  section 
601 3(t)  to  permit  married  individuals 
who  previously  filed  separate  returns  to 
file  joint  returns  for  the  same  taxable 
year  without  paying  the  full  amount  of 
tax  shown  on  the  joint  return. 
Accordingly,  §  1.6013-2(b)(l)  of  the 
proposed  regulations  provides  that  the 
full  pa^Tnent  requirement  applies  only 
to  taxable  years  beginning  on  or  before 
July  30.  1996. 

Levy  and  Compromise 

Section  6334  lists  the  items  of 
property  that  are  exempt  from  levy  by 
the  IRS'  Section  502  of  TBOR2  amended 
section  6334  to  (1)  increase  the  dollar 
amount  exempt  fi-om  levy  under  section 
6334(a)(2)  and  provide  that  this 
exemption  amount  applies  to  all 
taxpayers,  not  just  heads  of  a  family;  (2) 
increase  the  dollar  amount  exempt  from 
levy  under  section  6334(a)(3);  and  (3) 
provide  a  yearly  inflation  adjustment  for 
the  dollar  amounts  exempt  from  levy.  In 
addition,  section  110(1)(6)  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
in  a  conforming  amendment,  amended 
section  6334(a)(ll)(A)  to  delete  the 
language  "(relating  to  aid  to  families 
with  dependent  children)". 

Accordingly.  §301. 6334-l(a)(2)  of  the 
proposed  regulations  increases  from 
$1,650  (51.550  in  the  case  of  levies 
issued  during  1989)  to  52,500  the 
amount  exempt  from  levy  for  fuel, 
provisions,  furniture,  and  personal 
effects,  and  makes  this  exemption 
applicable  to  all  taxpayers,  not  just 
taxpayers  who  are  heads  of  a  family. 
The  proposed  regulations  also  increase 
fi-om  $1,100  ($1,050  in  the  case  of  levies 
issued  during  1989)  to  $1,250  the 
amount  exempt  from  levy  for  books  and 
tools  of  a  trade,  business,  or  profession. 
These  changes  are  effective  with  respect 
to  levies  issued  after  December  31,  1996. 
In  addition,  for  calendar  years  beginning 
after  1997.  §301.6334-l(e)  of  the 
proposed  regulations  provides  an 
inflation  adjustment  for  the  exemption 
amounts  described  above  and  for 
rounding  to  the  nearest  multiple  of  $10. 

Prior  to  the  enactment  of  TBOR2, 
section  7122(b)  required  the  General 


Counsel  of  the  Treasvury  or  his  delegate 
to  file  an  opinion  with  the  Secretary 
whenever  the  Secretary  compromised  a 
case,  unless  the  compromise  involved  a 
civil  case  in  which  the  unpaid  amount 
of  the  tax  assessed  (including  any 
interest,  additional  amoimt,  addition  to 
the  tax,  or  assessable  penalty)  was  less 
than  $500.  Effective  July  30. 1996, 
section  503  of  TB0R2  amended  section 
7122  to  raise  the  dollar  threshold  for 
mandatory  review  of  compromises  of 
civil  cases  by  the  General  Counsel  of  the 
Department  of  Treasury  or  his  delegate 
from  $500  to  $50,000.  Accordingly, 
§301.7122-l(e)  of  the  proposed 
regulations  provides  that  for 
compromises  accepted  on  or  after  July 
30,  1996,  no  opinion  is  required  if  the 
unpaid  amount  of  tax  is  less  than 
$50,000. 

Awarding  of  Costs  and  Certain  Fees 

In  general,  under  section  7430  a 
prevailing  party  may  recover  the 
reasonable  adininistrative  or  litigation 
costs  incurred  in  an  administrative  or  a 
civil  proceeding  if  the  proceeding 
relates  to  the  determination,  collection, 
or  refund  of  any  tax,  interest,  or  penalty. 
Prior  to  TB0R2,  the  taxpayer  had  the 
burden  of  proving  that  the  position  of 
the  United  States  was  not  substantially 
justified.  Section  701  of  TB0R2 
amended  section  7430(c)(4)  to  place  on 
the  government  the  burden  of  proving 
that  the  position  of  the  United  States  is 
substantially  justified.  Under  TBOR2, 
the  position  of  the  government  will  be 
presumed  not  to  be  substantially 
justified  if  the  IRS  did  not  follow  its 
applicable  published  guidance.  Section 
701  defines  applicable  published 
guidance. 

The  proposed  regulations  reflect  these 
changes.  Further,  §  301.7430-5(c)(3)  of 
the  proposed  regulations  clarifies  that  in 
the  definition  of  applicable  published 
guidance,  "regulations"  means  final  and 
temporary  regulations.  The  proposed 
regulations  also  clarify  the  period 
during  which  and  the  issues  upon 
which  the  position  of  the  United  States 
is  presumed  to  be  not  substantially 
justified. 

Section  702  of  TB0R2  amended 
section  7430(c)(1)  to  increase  the 
allowable  hourly  rate  of  an  award  of 
attorney's  fees  and  provide  for  a  yearly 
inflation  adjustment  and  rounding. 
Sections  301.7430-2  and  301. 7430-4  of 
the  proposed  regulations  reflect  these 
changes. 

Finally,  section  703  of  TBOR2 
amended  section  7430(b)(1)  to  clarify 
that  any  failure  to  agree  to  an  extension 
of  the  statute  of  limitations  will  not 
affect  the  determination  of  whether  a 
taxpayer  has  exhausted  administrative 
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remedies  as  a  prerequisite  to  recovery  of 
attorney's  fees.  Although  this  is 
consistent  \vith  an  example  in  the  prior 
regulations  (Example  4.  §  301.74.3(>- 
1(fl).  the  proposed  regulations  add 
§301.74,'5O-l(hi(4)  to  refiect  the 
statutory  language. 

Special  Analyses 

It  has  been  determined  tiiat  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

It  is  hereby  certified  that  the 
regulations  in  this  document  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  a 
determination  that  in  the  past  only  an 
average  ot  38  taxpayers  per  year,  the 
majority  of  whom  were  individuals. 
have  filed  a  request  to  recover 
administrative  costs.  Accordingly,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  is  not  required. 

Pursuant  to  section  7fl05(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  i8)  copies)  or  electronic  comments 
that  are  submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  any  person  that  timelv 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 


Drafting  Information 

The  principal  authors  ot  these 
regulations  are  Beverly  A.  Baughman 
and  Donna  J.  Welch,  Office  of  Assistant 
Chief  Coun.sel  (Income  Tax  and 
Accounting).  Robert  A,  Miller  and  Kevin 
B.  Connelly,  Office  of  Assistant  Chief 
Counsel  (Genera)  Litigation),  and 
Thomas  D.  Moffitt,  Office  of  Assistant 
Chief  Counsel  (Field  Service)  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 


List  of  Subjects 

26  CFR  Part  J 

Income  taxes.  Reporting  and 
recordkeeping  requirements, 

26  CFB  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes,  Gift  taxes.  Income  ta.xes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordinglv  26  CFR  parts  1  and  301 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 

for  part  1  continues  to  read  :ii  part  as 
follows: 


Authoritv:  26  n.S.C  780.S   *    •    • 
§1.6013-2    [Amended] 

Par,  2.  Section  1.6013-2(b)(l)  is 

amended  by  removing  the  language 
"Unless"  and  adding  "Beginning  on  or 
before  luly  30,  1996^Jnless"  in  its 
place. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

.      Par.  3,  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Au»horit>:  26  1  ■  S.C  7805   *    '    * 

Par.  4.  Section  301.6334-1  is 
amended  bv: 

1.  Revising  paragraph  (a)(2! 

2.  Removing  the  language    Sl.lUO 
(SI.O.tO  for  levies  issued  prior  to  lanuary 
I.  1990)"  from  paragraph  (a)(3)  and 
adding  "51.250"  in  its  place 

3.  Removing  the  language  "(relating  to 
aid  to  families  with  dependent 
children)"  from  paragraph  (a)(ll)(i). 

4.  Redesignating  paragraph  (e)  as 
paragraph  (f)  and  adding  a  new 
paragraph  (e), 

5.  Revising  newly  designated 
paragraph  (fl. 

The  additions  and  revisions  read  as 
follows: 

§  301,6334-1     Property  exempt  from  levy. 

(a)   *    *    * 

(2)  Fuel,  prnvisions.  furniture,  and 
personal  effects  So  much  ot  the  fuel, 
provisions,  furniture,  and  personal 
effects  in  the  taxpayer's  household,  and 
of  the  arms  for  personal  use.  livestock, 
and  poultrv  of  the  taxpaver.  that  does 
not  exceed  $2,500  in  value. 
*         ♦         •         .         . 

(e)  Inflation  adjustment  For  any 
calendar  year  f>eginning  after  December 
31,  1997.  each  dollar  amount  referred  to 
in  paragraphs  (a)(2)  and  (a)l31  of  this 


section  wul  be  increased  bv  an  amount 
equal  to  the  dollar  amount  multiplied 
by  the  cost-oi-living  ad)ustment 
determined  under  section  1(f)(3)  for  the 
calendar  year  isubstituting  "calendar 
year  1996"  for  "calendar  vear  1992"  in 
section  1(f)(3)(B)).  If  any  dollar  amount 
as  adjusted  is  not  a  multiple  of  $10,  the 
dollar  amount  will  be  rounded  to  the 
nearest  multiple  of  SlO  (rounding  up  if 
the  amount  is  a  multiple  of  $5), 

(f)  Effective  date.  Generally,  these 
provisions  are  applicable  with  respect  to 
levies  made  on  or  after  fuly  1.  1989, 
However,  any  reasonable  attempt  by  a 
taxpayer  to  comply  w  ith  the  statutory 
amendments  addressed  by  the 
regulations  in  this  section  prior  to 
February  21.  199.5.  will  be  considered  as 
meeting  the  requirements  of  the 
regulations  in  this  section  In  addition, 
paragraphs  (a)(2).  (a)(3),  (a)(ll)(i)  and  (e) 
of  this  section  are  applicable  with 
respect  to  levies  issued  aher  December 
31.  1996. 

Par.  5.  Section  301.6601-1  is 
amended  b\ : 

1  Revising  paragraphs  (f)(3)  and  (f)(4) 

2  Redesignating  paragraph  (f)(5)  as 
paragraph  (0(6)  and  adding  new 
paragraph  {(1(5), 

The  additions  and  revisions  read  as 
follows: 

§  301 .6601-1     Interest  on  underpayments. 
•         •  .  .         , 

(f)    *    •    • 

(3)  Interest  will  not  he  imposed  on 
any  assessable  penaltv.  addition  to  the 
tax.  or  additional  amount  if  the  amount 
is  paid  within  21  calendar  davs  (10 
business  days  if  the  amount  stated  in 
the  notice  and  demand  equals  or 
exceeds  $100,000)  from  the  date  of  the 
notice  and  demand,  if  interest  is 
imposed,  it  will  be  imposed  only  for  the 
period  hom  the  date  of  the  notice  and 
demand  to  the  dale  on  which  payment 
IS  received.  This  paragraph  (HOlis 
applicable  with  respect  to  any  notice 
and  demand  made  after  December  T! 
1996 

(4)  If  notice  and  demand  is  made  aher 
December  31.  1996.  for  any  amount  and 
the  amount  is  paid  within  21  calendar 
davs  (10  business  riavs  if  the  amoun! 
equals  or  exceeds  $100,000)  from  the 
date  of  the  notice  and  demand,  interest 
will  not  be  imposed  for  the  period  after 
the  date  of  the  notice  and  demand 

(5)  For  purposes  of  paragraphs  (0(3) 
and  (0(4)  of  this  section  — 

(i)  The  term  busme^is  day  means  any 
dav  other  than  a  .Saturdav.  Sundav,  legal 
holiday  m  the  District  of  Columbia,  or 
a  statewide  legal  holiday  in  the  state 
when-  the  taxpaver  resides  or  where  the 
taxpayer  s  principal  place  of  business  is 
located.  With  respect  to  the  tenth 
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business  day  (after  taking  into  account 
the  first  sentence  of  this  paragraph 
(f)(5)(i)),  see  section  7503  relating  to 
time  for  performance  of  acts  where  the 
last  day  falls  on  a  statewide  legal 
hoUday  in  the  state  where  the  act  is 
required  to  be  performed. 

(ii)  The  term  calendar  day  means  any 
day.  With  respect  to  the  twenty-first 
calendar  day,  see  section  7503  relating 
to  time  for  performance  of  acts  where 
the  last  day  falls  op  a  Saturday,  Sunday, 
or  legal  holiday. 
*        •        *        *        « 

Par.  6.  Section  301.6651-1  is 
amended  by: 

1.  Revising  paragraph  (a)(3). 

2.  Adding  paragraph  (g). 

The  additions  and  revisions  read  as 
follows: 

§301.6651-1     Failure  to  fUe  tax  return  or  to 
pay  tax. 

(a)*   •   ' 

(3)  Failure  to  pay  tax  not  shown  on 
return.  In  the  case  of  failure  to  pay  any 
amount  of  any  tax  required  to  be  shown 
on  a  return  specified  in  paragraph  (a)(1) 
of  this  section  that  is  not  so  shown 
(including  an  assessment  made 
pursuant  to  section  6213(b))  within  21 
calendar  days  from  the  date  of  the 
notice  and  demand  (10  business  days  if 
the  amount  for  which  the  notice  and 
demand  is  made  equals  or  exceeds 
$100,000)  with  respect  to  any  notice  and 
demand  made  after  (December  31.  1996, 
there  will  be  added  to  the  amount  stated 
in  the  notice  and  demand  the  amount 
specified  below  unless  the  failure  to  pay 
the  tax  within  the  prescribed  time  is 
shown  to  the  satisfaction  of  the  district 
director  or  the  director  of  the  service 
center  to  be  due  to  reasonable  cause  and 
not  to  willful  neglect.  The  amount 
added  to  the  tax  is  0.5  percent  of  the 
amount  stated  in  the  notice  and  demand 
if  the  failure  is  for  not  more  than  1 
month  with  an  additional  0.5  percent 
for  each  additional  month  or  fraction 
thereof  during  which  the  failure 
continues,  but  not  to  exceed  25  percent 
in  the  aggregate. 
***** 

(g)  Treatment  of  returns  prepared  by 
the  Secretary — (1)  In  general.  A  return 
prepared  by  the  Secretarv  under  section 
6020(b)  will  be  disregarded  for  purposes 
of  determining  the  amount  of  the 
addition  to  tax  for  failure  to  file  any 
return  pursuant  to  paragraph  (a)(1)  of 
this  section.  However,  the  return 
prepared  by  the  Secretary  will  be  treated 
as  a  return  filed  by  the  taxpayer  for 
purposes  of  determining  the  amount  of 
the  addition  to  tax  for  failure  to  pay  the 
tax  shown  on  any  return  and  for  failure 
to  pay  the  tax  required  to  be  shown  on 
a  return  that  is  not  so  shown  pursuant 


to  paragraphs  (a)(2)  and  (a)(3)  of  this 
section,  respectively. 

(2)  Effective  date.  This  paragraph  (g) 
applies  to  returns  the  due  date  for 
which  (determined  without  regard  to 
extensions)  is  after  July  30,  1996. 

Par.  7.  Section  301.6656-3  is  added  to 
read  as  follows: 

§  301 .6656-3    Abatement  of  penalty. 

(a)  Exception  for  first  tune  depositors 
of  employment  taxes — (1)  Waiver.  The 
Secretary  will  generally  waive  the 
penalty  imposed  by  section  6656(a)  on 
a  person's  failure  to  deposit  any 
emplovTiient  tax  under  subtitle  C  of  the 
Internal  Revenue  Code  if — 

(i)  The  failure  is  inadvertent; 

(ii)  The  person  meets  the 
requirements  referred  to  in  section 
7430(c)(4)(A)(ii)  (relating  to  the  net 
worth  requirements  applicable  for 
awards  of  attorney's  fees); 

(iii)  The  failure  occurs  during  the  first 
quarter  that  the  person  is  required  to 
deposit  any  employment  tax;  and 

(iv)  The  return  of  the  tax  is  filed  on 
or  before  the  due  date. 

(2)  Inadvertent  failure.  For  purposes 
of  paragraph  (a)(l)(i)  of  this  section,  the 
Secretary  will  determine  if  a  failure  to 
deposit  is  inadvertent  based  on  all  the 
facts  and  circumstances. 

(b)  Deposit  sent  to  Secretary.  The 
Secretary  may  abate  the  penalty 
imposed  by  section  6656(a)  if  the  first 
time  a  depositor  is  required  to  make  a 
deposit,  the  amount  required  to  be 
deposited  is  inadvertently  sent  to  the 
Secretary  instead  of  to  the  appropriate 
government  depository. 

(c)  Effective  date.  This  section  applies 
to  deposits  required  to  be  made  after 
July  30,  1996. 

Par.  8.  Paragraph  (e)  of  §  301.7122-1 
is  revised  to  read  as  follows: 

§301.7122-1     Compromises. 

*         »         •         *         • 

(e)  Record — (1)  In  general.  If  an  offer 
in  compromise  is  accepted,  there  will  be 
placed  on  file  the  opinion  of  the  Chief 
Counsel  of  the  IRS  with  respect  to  the 
compromise,  with  the  reasons  for  the 
opinion,  and  including  a  statement  of — 

(i)  The  amount  of  tax  assessed; 

(ii)  The  amount  of  interest,  additional 
amount,  addition  to  the  tax,  or 
assessable  penalty,  imposed  by  law  on 
the  person  against  whom  the  tax  is 
assessed,  and 

(iii)  The  amount  actually  paid  in 
accordance  with  the  terms  of  the 
compromise. 

(2)  Exception.  For  compromises 
accepted  on  or  after  July  30,  1996,  no 
opinion  will  be  required  with  respect  to 
the  compromise  of  any  civil  case  in 
which  the  unpaid  amount  of  tax 


assessed  (including  any  interest, 
additional  amount,  addition  to  the  tax, 
or  assessable  penalty)  is  less  than 
$50,000.  However,  the  compromise  will 
be  subject  to  continuing  quality  review 
by  the  Secretary. 


§301.7430-0    [Amended] 

Par  9.  Section  301.7430-0  is  amended 
by: 

1.  Adding  under  the  heading 

§  301.7430-1,  a  caption  (b)(4)  to  read 
"(4)  Failure  to  agree  to  extension  of  time 
for  assessments.". 

2.  Adding  under  the  heading 

§  301.7430-5,  a  caption  (c)(3)  to  read 
"(3)  Presumption.". 

Par.  10.  Section  301.7430-1  is 
amended  by  adding  paragraph  (b)(4)  to 
read  as  follows: 

§  301 .7430-1     Exhaustion  of  administrative 
remedies. 

***** 

(b)*   *  * 

(4)  Failure  to  agree  to  extension  of 
t' me  for  assessments.  Any  failure  by  the 
prevailing  party  to  agree  to  an  extension 
of  the  time  for  the  assessment  of  any  tax 
will  not  be  taken  into  account  for 
purposes  of  determining  whether  the 
prevaiUng  party  has  exhausted  the 
administrative  remedies  available  to  the 
party  within  the  IRS. 
*        •         *         ♦        * 

Par.  11.  Section  301.7430-2  is 

amended  by: 

1.  Removing  the  language 
"7430(c)(4)(B)(ii)"  from  the  third 
sentence  of  paragraph  (b)(2)  and  adding 
"7430(c)(4)(C)(ii)"  in  its  place. 

2.  Revising  paragraph  (c)(3)(i)(B). 

3.  Removing  the  language  "If  more 
than  575"  from  paragraph  (c)(3)(ii)(C) 
and  adding  "In  the  case  of 
administrative  proceedings  commenced 
after  July  30,  1996,  if  more  than  $110" 
in  its  place. 

The  revision  reads  as  follows: 

§301.7430-2    Requirements  and 
procedures  for  recovery  of  reasonable 
administrative  costs. 

***** 

(c)  *    *   * 

(3)*    *    ' 
(j)*    .    * 

(B)  A  clear  and  concise  statement  of 
the  reasons  why  the  taxpayer  alleges 
that  the  position  of  the  IRS  in  the 
administrative  proceeding  was  not 
substantially  justified.  For 
administrative  proceedings  commenced 
after  July  30,  1996,  if  the  taxpayer 
alleges  that  the  IRS  did  not  follow  any 
applicable  published  guidance,  the 
statement  must  identify  all  applicable 
published  guidance  that  the  taxpayer 
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alleges  that  the  IRS  did  not  follow.  For 
purposes  of  this  paragraph  (c)(3){i)(B), 
the  term  applicable  published  guidance 
means  final  or  temporar\'  regulations, 
revenue  rulings,  revenue  procedures, 
information  releases,  notices, 
announcements,  and,  if  issued  to  the 
taxpayer,  private  letter  rulings,  technical 
advice  memoranda,  and  determination 
letters.  Also,  for  purposes  of  this 
paragraph  (c)(3)(i)(B),  the  term 
administrative  proceeding  includes  only 
those  administrative  proceedings  or 
portions  of  administrative  proceedings 
occurring  on  or  after  the  administrative 
proceeding  date  as  defined  in 
§301.743O-3(c). 
*         ♦         •         *         * 

Par.  12.  Section  301.7430-1  is 

amended  bv: 

1.  Removing  the  language  "$75"  from 
paragraph  (b)(3)(ij  and  adding  ".  in  the 
case  of  proceedings  commenced  after 
July  30,  1996,  SllO"  in  its  place. 

2.  Revising  paragraph  fb){3)(ii). 

3.  Removing  the  language  "$75"  from 
the  first,  second,  and  third  sentences  of 
paragraph  (b)(3)(iii)(B)  and  adding 
"$110"  in  its  place. 

4.  Removing  the  language  "$75"  from 
paragraph  (b)(3)(iii)(C)  and  adding 
"$110"  in  its  place. 

5.  Removing  the  language  "$75"  from 
the  third  sentence  of  the  example  in 
paragraph  ib)(3)(iii)(D)  and  adding 

'$110"  in  its  place. 

6.  Removing  the  language  "575"  from 
the  second  and  third  sentences  of 
paragraph  {c)(2)(ii)  and  adding  "$110" 
in  its  place. 

The  revision  reads  as  follows: 

§301.7430-4    Reasonable  administrative 
costs. 

•         «         *         »         « 

(b)  *   *   * 

(3)   •    •    • 

(ii)  Cost  of  living  adjustment.  The  IRS 
will  make  a  cost  of  living  adjustment  to 
the  $110  per  hour  limitation  for  fees 
incurred  in  any  calendar  year  beginning 
after  December  31,  1996.  the  cost  of 
living  adjustment  will  be  an  amount 
equal  to  $110  multiplied  by  the  cost-of- 
hving  adjustment  determined  imder 
section  1(f)(3)  for  the  calendar    •  u- 
(substituting  "calendar  year  1?  ,^5"  for 
"calendar  year  1992"  in  section 
1(f)(3)(B)).  If  the  dollar  limitation  as 
adjusted  by  this  cost-of-living  increase 
is  not  a  multiple  of  $10,  the  dollar 
amount  will  be  rounded  to  the  nearest 
multiple  of  $10  (rounding  up  if  the 
amount  is  a  multiple  of  $5). 
*         »        •         •        • 

Par.  13.  Section  301  7430-5  is 
amended  bv: 

1.  Revising  paragraph  (a). 

2,  Adding  paragraph  (c)(3). 


The  addition  and  revision  read  as 
follows: 

§  301 .7430-5    Prevailing  party. 

(a)  In  general.  For  purposes  of  an 
award  of  reasonable  administrative  costs 
under  section  7430  in  the  case  of 
administrative  proceedings  commenced 
after  July  30,  1996.  a  taxpayer  is  a 
prevailing  partv  onlv  if — 

(1)  The  position  of  the  IRS  was  not 
substantially  justified; 

(2)  The  taxpayer  substantially  prevails 
as  to  the  amount  in  controversv  or  with 
respect  to  the  most  significant  issue  or 
set  of  issues  presented;  and 

(3)  The  taxpayer  satisfies  the  net 
worth  and  size  limitations  referenced  in 
paragraph  (f)  of  this  section. 
•         *         »         »         • 

(c)   *    *   • 

(3)  Presumption.  If  the  IRS  did  not 
follow  any  appUcable  published 
guidance  in  an  administrative 
proceeding  commenced  after  July  30. 
1996,  the  position  of  the  IRS,  on  those 
issues  to  which  the  guidance  applies 
and  for  all  periods  during  which  the 
guidance  was  not  followed,  will  be 
presumed  not  to  be  substantially 
justified.  This  presumption  mav  be 
rebutted.  For  purposes  of  this  paragraph 
(c)(3),  the  term  applicable  published 
guidance  means  final  or  temporary 
regulations,  revenue  rulings,  revenue 
procedures,  information  releases, 
notices,  announcements,  and.  if  issued 
to  the  taxpayer,  private  letter  rulings, 
technical  advice  memoranda,  and 
determination  letters.  Also,  for  purposes 
of  this  paragraph  (c)(3),  the  term 
administrative  proceeding  includes  onlv 
those  administrative  proceedings  or 
portions  of  administrative  proceedings 
occurring  on  or  after  the  administrative 
proceeding  date  as  defined  in 
§301.743O-3(c). 
*         •         »         .         • 

Par.  14.  Section  301.7430-6  is  revised 
to  read  as  follows: 

§301.7430-6    Effective  date. 

Sections  301.7430-2  through 
301.7430-6,  other  than  §^301,7430-2 
lb)(2),  (c)(3)(i)(B).  (c)(3)(ii){C).  and  (c)(5). 
§§301.7430-4  (b)(3)(i),(b)(3)(ii). 
(b)(3){iii)(B),  (b)(3)(iii)(C),  (b)(3)(iii)(D). 
and  (c)(2)(ii):  and  §§  301.7430-5  (a)  and 
(c)(3),  apply  to  claims  for  reasonable 
administrative  costs  filed  with  the  IRS 
after  December  23,  1992,  with  respect  to 
costs  incurred  in  administrative 
proceedings  commenced  after 
November  10,  1988.  Section  301.7430- 
2(c)(5)  is  applicable  March  23,  1993. 
Section  301. 7430-0,  §§301.7430-2 
(b)(2),  (c)(3)(i)(B),  and  (c)(3)(ii)(C); 
§§301.7430-4  (b)(3)(i),(b)(3)(ii). 
(b)(3)(iii)(B),  fb)(3)(iii)(C),  (b)(3)(iii)(D), 


and  (cl(2)(ii):  and  §§301.7430-5  (a)  and 
!c)(3)  are  applicable  for  administrative 
proceedings  com.menced  after  July  30 
1996 

Margaret  .Milner  Richardson. 

Commissioner  of  Internal  Revenue. 
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26  CFR  Parts  1  and  602 

[REG-209494-eO] 

RIN  1545-A051 

Credit  for  Increasing  Research 
Activities 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 


SUMMARY:  This  document  contains 
proposed  regulations  under  section  41 
of  the  Internal  Revenue  Code  of  1986 
describing  when  computer  software 
which  is  developed  by  (or  for  the  benefit 
of)  a  ta.\-payer  primarily  for  the 
taxpayer's  internal  use  can  qualify  for 
the  credit  for  increasing  research 
activities.  The  proposed  regulations 
reflect  a  change  to  section  41  made  by 
the  Tax  Reform  ,^ct  of  1986  This 
document  also  provides  n(Mice  of  a 
pubhc  hearing  on  diese  proposed 
.'^gulations, 

DATES:  Comments  and  outlines  of  topics 
to  be  discussed  at  the  pubhc  hearing 
scheduled  for  .May  13,  1997  must  be 
received  by  Aprir22,  1997. 
ADDRESSES:  Send  submissions  to. 
CC:DC3M:CORP:R  (REG-209494-90), 
room  5228,  Internal  Revenue  Service, 
POB  7604.  Ben  Franklin  Station. 
Washington.  DC  20044  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM  CORP  R  iREG-209494-90). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  .\venue  NW.. 
Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
elect.'-onically  via  the  Internet  bv 
selecting  the  "Tax  Regs  '  option  of  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at,  http:  '/u-ww.irs  ustreas  gov  prod/ 
tax._regs/comments.htmi  The  public 
hearing  will  be  held  in  the  auditorium. 
Internal  Revenue  Building.  1111 
Constitution  .A\enue,  N\V  .  Washington. 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Concenung  the  regulations.  Lisii  ! 
Shuman  or  Robert  B  Hanson.  202-<")22- 
3120;  concerning  submissions  and  the 
hearing.  Christina  Vasquez.  202-622- 
7180  (not  toll-free  numbers). 
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SUPPLEMENTARY  INFORMATION: 
Background 

Section  41  of  the  Internal  Revenue 
Code  provides  a  credit  against  tax  for 
increasing  research  activities.  Eligibility 
for  the  credit  is  determined  in  part  on 
the  definition  of  qualified  research 
under  section  41(d)(1).  Section  231  of 
the  Tax  Refonn  Act  of  1986  (the  1986 
Act),  1986-3  CB.  1.  87,  established  a 
new  definition  of  qualified  research  for 
purposes  of  the  research  credit. 
QuaUfied  research  was  narrowed  to 
require  that  research  be  undertaken  for 
the  purpose  of  discovering  information 
that  is  technological  in  nature  and  the 
apphcation  of  which  is  intended  to  be 
useful  in  developing  a  new  or  improved 
business  component  of  the  taxpayer  In 
addition,  research  is  eligible  for  the 
credit  only  if  substantially  all  of  the 
activities  of  the  research  constitute 
elements  of  a  process  of 
experimentation  for  a  new  or  improved 
function,  performance,  or  reliability  or 
quality.  Treasury  and  the  IRS  request 
comments  on  the  appropriate 
explemation  of  the  terms  used  in  the 
definition  of  quahfied  research  under 
the  1986  Act,  in  particular,  the  term 
process  of  experimentation. 

Section  231  of  the  1986  Act  also 
specified  that  expenditures  incurred  in 
certain  research,  research-related,  and 
non-research  activities  are  to  be 
excluded  from  eligibility  for  the  credit 
without  reference  to  the  general 
requirements  for  credit  eligibility. 
Under  section  41(d)(4)(E)  of  the  Code, 
except  to  the  extent  provided  in 
regulations,  qualified  research  does  not 
include  research  with  respect  to 
computer  software  developed  by  (or  for 
the  benefit  of)  the  taxpayer  primarily  for 
the  taxpayer's  own  use  (internal-use 
software),  other  than  for  use  in  (1)  an 
activity  which  constitutes  quahfied 
research,  or  (2)  a  production  process 
whose  development  meets  the 
requirements  in  section  41(d)(1)  for 
quahfied  research  (as  where  the 
taxpayer  is  developing  robotics  and 
software  for  the  robotics  for  use  in 
operating  a  manufacturmg  process,  and 
the  taxpayer's  research  costs  of 
developing  the  robotics  are  eligible  for 
the  credit). 

The  legislative  history  indicates  that 
Congress  intended  to  limit  the  credit  for 
the  costs  of  developing  internal-use 
software  to  software  meetmg  a  high 
threshold  of  innovation.  In  particular. 
Congress  intended  that  regulations 
would  permit  internal- use  software  to 
qualify  for  the  credit  only  if,  in  addition 
to  satisfying  the  general  requirements 
for  credit  ehgibihty.  the  taxpayer  can 
establish  that  the  following  three- part 


test  is  satisfied:  the  software  is 
innovative  (as  where  the  software 
results  in  a  reduction  in  cost,  or 
improvement  in  speed,  that  is 
substantial  and  economically 
significant),  the  software  development 
involves  significant  risk  (as  where  the 
taxpayer  commits  substantial  resources 
to  the  development  of  the  software  and 
there  is  substantial  uncertainty,  because 
of  technical  risk,  that  such  resources 
would  not  be  recovered  in  a  reasonable 
period  of  time);  and  the  software  is  not 
commercially  available  for  use  by  the 
taxpayer  (as  where  the  software  caimot 
be  purchased,  leased,  or  licensed  and 
used  for  the  intended  purpose  without 
modifications  that  would  satisfy  the  first 
two  requirements).  See  H.R.  Rep.  No. 
841,  99th  Cong..  2d  Sess.  11-73.  Thus. 
Congress  did  not  intend  that  the  three- 
part  test  in  the  legislative  history  would 
apply  in  lieu  of  the  general 
requirements  for  credit  eligibility  but. 
rather,  intended  that  the  general 
requirements  for  credit  eligibility  of 
section  41(d)  also  would  have  to  be 
satisfied.  See  H.R.  Rep.  No.  841  at  11-73. 

The  legislative  history  indicates, 
however,  that  Congress  did  not  intend 
the  internal-use  software  exclusion  in 
section  41(d)(4)(E)  to  apply  to  research 
related  to  the  development  of  a  new  or 
improved  package  of  software  and 
hardware  developed  as  a  single  product 
of  which  the  software  is  an  integral  part, 
and  that  is  used  directly  by  the  taxpayer 
in  providing  technological  services  to 
customers  in  its  trade  or  business  (as 
where  a  taxpayer  develops  together  a 
new  or  improved  high  technology 
medical  or  industrial  instrument 
containing  software  that  processes  and 
displays  data  received  by  the 
instrument,  or  where  a 
telecommunications  company  develops 
a  package  of  new  or  improved  switching 
equipment  plus  software  to  operate  the 
switches).  .See  H.R.  Rep.  No.  841  at  II- 
74. 

Congress  intended  that  regulations 
incorporating  the  three-part  test  in  the 
legislative  history  as  an  exception  to  the 
exclusion  from  the  definition  of 
qualified  research  under  section 
41(d)(4)(E)  would  be  effective  on  the 
same  date  section  41(d)(4)(E)  became 
effective.  In  Notice  87-12  (1987-1  CB. 
432).  the  IRS  stated  that  regulations  to 
be  issued  under  section  41(d)(4)(E) 
would  be  effective  for  taxable  years 
beginning  after  December  31,  1985. 

Explanation  of  Provisions 

The  proposed  regulations  follow  the 
legislative  history  and  provide  that 
internal-use  software  that  meets  the 
general  requirements  of  section  41(d),  is 
innovative,  involves  significant 


economic  risk,  and  is  not  commercially 
available  for  use  by  the  taxpayer  is  not 
excluded  from  ehgibility  for  the 
research  credit  under  section 
41(d)(4)(E).  Under  the  proposed 
regulations,  this  is  a  facts  and 
circumstances  test.  Treasury  and  the  IRS 
request  comments  on  facts  and 
circiunstances,  other  than  those  factors 
enumerated  in  the  legislative  history,  to 
be  considered  in  determining  whether 
internal-use  software  satisfies  the  three- 
part  test. 

Proposed  Effective  Dates 

The  amendments  are  proposed  to  be 
effective  for  taxable  years  beginning 
after  December  31.  1985. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administradve  Procediu-e  Act  (5 
U.S.C.  chaptei  5)  does  not  apply  to  these 
regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  submitted  timely  (in 
the  maimer  described  in  the  ADDRESSES 
portion  of  this  preamble)  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  nas  been  scheduled 
for  May  13,  1997,  at  10  a.m.  in  the 
auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW.. 
Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
stflxts 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
(in  the  memner  described  in  the 
ADDRESSES  portion  of  this  preamble) 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  by  April  22,  1997. 


UMI 


Federal  Register  /  Vol.  62.  No.  1   /  Thursday,  January  2.  1997  /  Proposed  Rules 


A  period  01 10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  he 
available  free  of  charge  at  the  hearing. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reponing  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  i  and  60.? 
are  proposed  to  be  amended  as  followr,: 

PART  1— iNCOWE  TAXES 

Paragraph  1.  The  authority  rifation 
for  p2n  1  is  amended  b^-  adding  an  entry 
in  numerical  order  fa  read  as  foilov.'s: 

.Authority:  26  U.S.C  7805   *    *    * 

Section  1.41-4  also  issued  under  26 
U.S.C.  41fd)l4)!Ei.  ^    *    * 

Par.  2.  Section  1.41-0  i.s  amended  bv 
revising  the  entr}'  for  §  1,41-4  to  read  as 
follows: 

§1.41-0    Table  of  contents. 


§  1.41-4     Qualified  res'^crch  for  taxable 
years  beginninii  ofter  December  31.  1905. 

fp,)  through  fd)  IResprved], 

(e)  Internal-use  computer  software. 

(1)  General  rule. 

(2)  RequircmPKts, 

(3;  CoiTipiiter  software  a.'^d  hij-dware 
deveinpfd  as  a  sm^ie  product, 

(4)  Primarily  for  j-iiernai  use. 

(5)  Spec'ul  rule, 

(6)  Application  of  special  rule. 

(7)  Effective  date. 

♦  *  ♦  ♦  * 

Par,  3.  Section  1.41— i  is  revised  to 

read  as  follows: 

§1.41-4    Qualified  researcn  for  taxable 
years  tjeginning  after  December  31,  1985. 

(a)  through  (d)  iReserved], 

(e)  Internal-use  coniputer  software — 
(1)  General  rule.  Research  with  respect 
to  computer  software  that  is  developed 
by  (or  for  the  benefit  oil  the  taxpayer 
primarily  for  the  taxpayer's  internal  use 
is  eligible  for  the  research  credit  only  if 
t>ie  software  satis.^es  the  requirements 
of  paragraph  (e)(2)  of  this  section. 
Generally,  research  with  respect  to 
computer  software  is  not  eligible  lo.r  the 
research  credit  where  software  is  used 
internally,  for  example,  in  general  and 
adminisuative  functions  (such  ,^s 
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payroll,  bookkeeping,  or  personnel 
management)  or  m  providing 
noncomputer  ser\ices  (such  as 
accounting,  consulting,  or  banking 
services), 

(2j  Requirements.  The  requirements  of 
this  paragraph  (e)(2)  are — 

(i)  The  sortware  satisfies  the 
requirements  of  section  41(d)(1); 

(ii)  The  software  is  not  otherwise 
excluded  under  section  4Hd)(4)  (other 
than  section  41(d)(4)(E)!;  and 

(iii)  One  of  the  following  conditions  is 
met — 

(A)  The  taxpayer  uses  the  software  in 
an  activity  that  constitutes  qualified 
research  (other  than  the  development  of 
the  internal-use  software  i'seli"); 

(B)  The  taxpayer  uses  the  software  in 
a  production  process  that  meets  the 
requirements  of , "section  41(d)(1);  or 

(C)  The  software  satisfies  the  special 
rule  of  paragraph  (c;(5)  of  this  section. 

\^i  Compute:  scft;vare  and  hardv,-ar° 
developed  as  a  smgle  product.  This 
paragraph  (ej  does  not  apply  to  the 
development  costs  of  a  nev.-  or  improved 
package  of  computer  software  and 
hardware  developed  together  by  the 
taxpayer  as  a  single  product,  of  v.'hich 
the  software  is  an  integral  part,  that  is 
used  directly  by  the  taxpayer  in 
providing  technological  services  m  its 
trade  or  business  to  customers.  In  these 
cases,  eligibility  for  the  research  credit 
is  to  be  determined  by  examining  the 
combined  hardware-software  p.'-oduct  as 
a  singlf.  product, 

<  i]  Pnmcrily  for  internal  use.  Ail 
relevant  facts  and  circumstances  are  to 
be  considered  in  determining  if 
computer  software  is  developed 
pnmanlv  tor  die  ta.xpayer's  internal  use. 
It  com,puter  software  is  developed 
pnm.arily  for  the  taxpayer's  internal  use, 
the  requi,n?rnents  of  this  paragraph  (e) 
apply  even  though  the  taxpayer  intends 
to,  or  subsequently  does,  sell,  h^ise.  o: 
license  the  computer  software 

15]  Special  rule.  Computer  software 
satisiTes  the  special  rule  of  this 
paragraph  le)(5i  ^niy  if  the  taxpayer  can 
establish  that — 

(ij  The  softv\are  is  mnovative  (a? 
where  the  software  results  in  a 
reduction  in  cost,  or  improvement  in 
speed,  that  is  substantial  and 
econnmically  significant); 

(ii)  The  software  development 
involves  significant  economic  risk  (as 
where  the  taxpayer  commits  substantial 
resources  to  the  deveUipnicnt  .md  there 
IS  a  substantial  uncertaintv.  bccau.se  of 
technical  nsk,  diat  such  resourcf^s 
would  be  recovered  within  a  reasonable 
period):  and 

(iii)  The  software  is  not  commercially 
available  fcr  use  by  the  taxpaver  (as 
where  the  software  cannot  be 


purrJiased.  lea.sed,  or  licensed  and  used 
for  the  intended  purpose  without 
modifications  that  would  satisfy  the 
requmaments  of  paragraphs  {e][5]  (i)  and 
(ii)  of  this  .'-c-ctionj, 

(6)  Application  of  special  rule.  In 
determining  if  'he  special  rule  of 
paragraph  ie)(5)  of  this  section  is 
satisfied  all  of  the  facts  and 
circumstances  are  considered  The 
special  rule  allows  the  costs  of 
developing  internal-use  softwai-e  to  be 
eligible  for  the  research  credit  only  if 
ihe  soi'tware  in^'ets  a  high  threshold  of 
innovation  Tne  facts  and  circumstances 
analysis  takes  into  account  unly  the 
results  attnbutahie  to  the  development 
of  the  new  or  improved  software 
independent  of  the  effect  of  any 
modifications  to  related  hardware  or 
other  software  The  weight  given  to  any 
fact  or  circumstance  will  depend  on  the 
particular  case, 

(7)  Effective  date  Th^s  paragraph  (e) 

is  apphcable  for  taxable  years  beginning 
after  December  31,  1985. 

§§1.41-0A  Ihrough  1.41-6A     [Removed] 

Par.  4.  Sections  1  4 1-0 .A  tnrougn 
1  41-8.-\  and  the  undesignated 
centerheading  preceding  these  sections 
are  removed, 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  5.  The  authority  citation  for  part 

602  conimui  s  to  read  as  follows: 

Authority;  :'*s  U.S.C  "805, 

Par.  6.  In  §602.101.  paragraph  (c)  is 
amended  by  removing  the  following 
entries  from  the  table: 

«602,1C-'     OMB  Control  numbers. 


(c)   ' 


CFR  part  or  sc-ctic"  v.^cre 
identified  aod  oescnteO 


Cunent 

OMB  cor>- 

uot  No. 


1.41-4A „....       15^5-0074 

1.41-^  (b)  and  (c) 1545-0074 


Margaret  Milner  Rirhardson, 

Coinmif^sioner  cf  iraernal  Revenue. 

(FR  Doc  96-326-1  Filed  12-31-96;  8:45  am] 
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26  CFR  Part  55 

rnEG-2478ii2-06] 
RIN1545-.4U6e 

Re<^iiircn'ent  of  Return  and  Time  for 
Filing 

agency:  Internal  Revenue  Service  (IRS). 

Treasu-y 

ACTION:  Notice  cf  proposed  rulemaking 

by  crcss-reference  to  temporary 

regulations. 

StJMWARY:  In  *hr  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  ihe  IRS  is  issuing  regulations 
thd;  provide  that  disqualified  persons 
and  organization  managers  liable  for 
sectio;;  4953  excise  taxes  are  required  to 
file  Fonn  4720  The  regulations  also 
specify  ths  filing  aate  for  returns  for  the 
p^nod  tu  which  ttie  new  excise  taxes 
apply  retroactively.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations. 
DATES:  Wntten  comments  must  be 
received  by  April  2,  1997. 
ADDRESSES:  Send  submissions  to: 
CCDOM  CORP:R  (REG-247862-96), 
room  5226.  Internal  Revenue  Sen-ice, 
FOB  :n04  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
ma',  be  hand  dehvered  between  the 
houra  of  8  a.m.  and  5  p.m.  to 
CC:DOM:CORP;R  (REG-247862-96), 
Courier's  Desk,  Internal  Revenue 
Senice.  1111  Constitution  Avenue  NW, 
VVasnington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecim?  the  "Tax  Regs'"  option  of  the 
IRS  Home  Page,  or  by  submitting 
commento  directly  to  tlie  IRS  Internet 
?!'■»  at  http  '".vww.irs.ustreas.gov/prod/ 
tax — regK''rommt'nts.html. 
FOR  FURTHER  INFORMATION  CCffTACT: 
Fhyliis  Haney.  1202J  622-4290  (not  a 
toll-free  number) 

SUPPLEMENTARY  INPQRMATION: 
Background 

Final  and  temporary  regulations  in 
the  Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  amend  the 
Foundation  and  Sinular  Excise  Taxes 
Kegulatirns  (26  CFR  pan  53)  relating  to 
sections  601 1  and  6071.  The  final 
regulatiors  r  untain  rules  relating  to  the 
requiremr-!it  oi  a  retain  to  accompany 
payment  of  section  4958  excise  taxes; 
t^he  teiiipoiar/  regulations  prescribe  the 
tune  fo:  tiling  that  return. 

The  text  cf  those  tempoi-ary 
regulaticns  also  serves  as  the  text  of 
these  proposed  regulation^.  The 
prerunblc  tu  tlie  temporary  regulations 
explain.-  tlit  temporary  regulations. 


These  rules  were  first  published  in 
Notice  96-46  (1996-39  I.R.B.  7) 
(September  23. 1996).  The  new  section 
4958  excise  taxes  were  added  by  section 
1311  of  the  Taxpayer  Bill  of  Rights  2, 
Public  Law  104-168. 110  Stat.  1452, 
enacted  July  30, 1996. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6J  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Request  for  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submittod 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  pubUc  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Phyllis  Haney,  Office  of 
Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations) 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  53 

Excise  taxes.  Foundations, 
Investments,  Lobbying,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  53  is 
proposed  to  be  amended  as  follows: 

PART  53— FOUNDATION  ANO  SIMILAR 


Paragraph  1.  The  authority  citation 
for  part  53  continues  to  read  as  follows: 


Authority:  26  U.S.C.  7805. 

Par.  2.  Section  53.6071-1  ;.s  amended 
by  odding  paragraph  (f)  to  read  as 

follows: 

C  52.£07t-1    Time  fot  fiiinij  retun-'s. 

(fl  [Ths  te;\-t  of  ppragraph  (f)  of  this 
section  is  the  s^imc  d^  the  text  of 
§  53.6071-lTfr)  pubh.shod  elsewhere  in 
thi?  issu"  of  thf  Federal  Rcgistcrj 
.Mafgarel  Miiner  Richijdsori. 
Commissioner  of  Interna]  Eevenue. 
I'FK  Doc.  96-323/7  Filed  12-31-96;  8:45  am] 

B  LUNG  CODE  4^»0-01-e 


fedsr.^al  communications 

CGMMiSSION 

47  Ct^R  Part  73 

[?/M  Doc-ir-'t  No.  93-151,  RM-8038] 

Televi.sion  Broadcasting  Services; 
Pueblo,  CO 

agency:  Federal  Communications 

Cornmission. 

ACTlCi^;  Proposed  rule,  denial. 


SU'-^MARY:  This  document  denies  the 
application  for  rfiview  jtnnth'  filed  by 
tbo  University  of  Southern  Colnrcdo  and 
Sanpre  De  Cnsto  Communicationr,.  Inc. 
of  the  Report  and  Order,  F.O  FK  37041 
(July  19.  1095)  in  this  proceeding  which 
denied  petitioners'  joint  petition  tn 
excbaiigc  their  television  channel 
assignments.  The  Commission 
deicnnincd  tha*  it*^,  rales  did  not  require 
an  exchange  under  the  circumstances 
and  that  the  requested  exchange  wuuld 
not  be  granted  because  a  short  spacing 
waiver  granted  to  the  noncommercial 
lirensoe  KTSCfTV'],  largely  on  the 
ground:?  that  it  would  extend 
noncommercial  service,  was  not 
aporopriate  for  the  commerripJ  licensee 
|KOAA-T\') 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D  Scrutchins,  Mass  Media 
Bureaa  (202)  418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  93-191,  adopted  November 
21.  1996,  and  released  December  16. 
1996.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  St.,  NVV  ,  Washington,  DC. 
The  complete  text  of  this  decision  may 
alsfi  be  purchased  from  the 
Cornnnssion's  copy  contractors. 
International  Transcription  Service, 
Lnc,  (202)  857-3800.  2100  M  Street, 
NVV.,  Suite  140,  Washington,  DC  20037. 
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List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Douglas  W.  Webbink, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  96-33340  Filed  12-31-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961217360-6360-01;  I.D 
112596C] 

RIN  0648-AI62 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands  Area; 
Prohibited  Species  Catch  Limits  for 
Tanner  Crab 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule:  request  for 
comments. 


SUMMARY:  NMFS  issues  this  proposed 
mle  to  implement  Amendment  41  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fisher\'  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  This 
rule  would  adjust  the  prohibited  species 
catch  (PSC)  limits  for  Tanner  crab 
[Chionoecetes  bairdi]  [C.  bairdi)  in 
Zones  1  and  2  of  the  Bering  Sea.  This 
measure  is  necessary  to  protect  the  C. 
bairdi  stock  in  the  Bering  Sea,  which 
has  declined  to  a  level  that  presents  a 
serious  conservation  problem.  Changes 
to  the  previously  proposed  1997  C. 
bairdi  prohibited  species  bycatch 
allowances  for  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  trawl  fisheries  are  also  proposed 
to  reflect  the  proposed  adjustment  to  the 
C.  bairdi  PSC  limits.  This  measure  is 
intended  to  accomplish  the  objectives  of 
the  FMP. 

DATES:  Comments  must  be  received  by 
Febniarv'  18.  1997. 

ADDRESSES:  Comments  should  be  sent  to 
Ronald  J.  Berg.  Chief,  Fisheries 
Management  Division.  Alaska  Region. 
NMFS,  P.O.  Box  21668.  Juneau.  AK 
99802.  Attn:  Lori  J.  Gravel,  or  delivered 
to  the  Federal  Building,  709  West  9th 
Street.  Juneau.  AK.  Copies  of  the 
Environmental  Assessment/Regulator)' 
Impact  Review/Initial  Regulatorv' 
Flexibility  Analvsis  (EA/RIR/IRFA) 


prepared  for  the  amendment  may  be 
obtained  from  the  North  Pacific  Fisher>' 
Management  Council,  Suite  306,  605 
West  4th  Avenue,  Anchorage,  AK 
99501-2252;  telephone: 907-271-2809. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
S.  Rivera,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The  US. 
groundfish  fisheries  of  the  BSAI  in  the 
-    exclusive  economic  zone  are  managed 
by  NMFS  under  the  FMP.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  efseq.;  Magnuson-Stevens 
Act)  and  is  implemented  bv  regulations 
for  the  U.S.  fisheries  at  50  CFR  part  679. 
General  regulations  that  also  pertain  to 
U.S.  fisheries  appear  at  subpart  H  of  50 
CFR  part  600. 

Background 

Bering  Sea  crab  stocks  currently  are  at 
relatively  low  levels,  based  on  recent 
NMFS  bottom  trawl  sur\'ey  data. 
Recruitment  and  exploitable  biomass  of 
Bering  Sea  Tanner  crab  (C.  bairdi]  stocks 
are  near  historically  low  levels.  The 
1995  Tanner  crab  season  produced  only 
4.5  million  lb  (2,01 7  mt)  for  the  196 
vessels  participating.  This  amount  is  the 
lowest  catch  since  tLe  fishery  reopened 
in  1988.  PreUminarv'  1996  survey  data 
indicate  that  the  stock  decline  w"ill 
continue. 

Crab  is  a  bycatch  species  in  the 
groundfish  fisheries.  An  objective  of  the 
FMP  is  to  minimize  the  impact  of 
groundfish  fisheries  on  crab  and  other 
prohibited  species,  while  providing  for 
rational  and  optimal  use  of  the  region's 
fishery  resoiuces.  All  gear  types  used  to 
catch  groundfish  have  some  potential  to 
catch  crab  incidentally,  but  the  large 
majority  of  crab  bycatch  occurs  in  trawl 
fisheries. 

The  Council  initiated  several  analyses 
in  January  1995  to  examine  measures  to 
further  limit  crab  bycatch  in  the 
groundfish  fisheries.  Proposed 
alternatives  included  a  reduction  of 
existing  crab  bycatch  limits  (with  an 
option  that  the  limits  be  based  on  crab 
abundance)  and  establishment  of 
bycatch  limits  for  snow  crab  (C  opilio). 

At  its  January-  1996  meeting,  the 
Council  requested  that  a  suite  of  crab 
bycatch  management  measures  be 
examined  in  one  package,  so  that  the 
impacts  of  these  measures  could  be 
analyzed  in  a  comprehensive  manner 
An  additional  option  of  establishing 
PSC  limits  for  Tanner  crab  based  on 
abundance  thresholds  was  proposed  by 
the  Alaska  Crab  Coalition  in  Januarv 
1996  and  was  added  to  the  analysis  at 
the  request  of  the  Council. 


At  its  April  1996  meeting,  the  Council 
modified  the  alternatives  to  include 
reduced  PSC  limits  for  Tanner  crab  and 
snow  crab,  hi  June  1996,  the  Council 
formed  an  industry  work  group  to 
review  proposed  PSC  limits  for  Tanner 
and  snow  crab.  This  work  group 
consisted  of  three  crab  fishery- 
representatives,  three  trawl  fishery 
representatives,  and  one  shoreside 
processing  representative.  The  group 
met  August  29-30,  1996,  and  came  to  a 
consensus  on  PSC  limits  for  C.  bairdi 
crab.  The  agreement  negotiated  by 
affected  industry  groups  resulted  in  a 
proposal  for  an  annual  specification  of 
PSC  limits  for  C.  bairdi  based  on  the 
total  abundance  of  C.  bairdi  as  indicated 
by  the  most  recent  NMFS  bottom  trawl 
survey. 

At  i'ts  September  1996  meeting,  the 
Council  endorsed  the  industry  work 
group  agreement  and  took  final  action 
on  C  bairdi  PSC  limits  under 
Amendment  41  to  the  FMP  The  Council 
also  encouraged  the  industry  work 
group  to  continue  to  pursue  an 
agreement  for  an  appropriate  PSC  limit 
for  C.  opiho  crab  that  could  be 
presented  to  the  Council  in  the  near 
future  Adjustment  of  the  C  bairdiPSC 
Limit. 

Amendment  41  would  modih-  the 
current  C.  bairdi  PSC  limits  of  1,000.000 
animals  in  Zone  1  and  3,000,000 
animals  in  Zone  2  and  provide  for  the 
annual  specification  of  the  revised  PSC 
limits,  based  on  the  total  estimated 
abundance  of  C  bairdi  as  follows: 


Zone          Abundance 

PSC  limit  (numbef 

o'  animals ) 

1        0-150  million 

0.5%  ol  abun- 

Gratis 

dance 

150-270  rniihon 

750.000. 

crabs 

270-^00  million 

850,000. 

crabs 

]  over  400  million 

1.000,000 

Gratis. 

2 

0-1 75  million 

1 .2^0  0'  abun- 

crabs. 

(Jance 

175-29"!  million 

2.100.000 

crabs 

290-400  million 

2,550,000 

crabs. 

over  400  million 

3.000.000 

' 

crabs. 

1 ^ 

* 

Based  on  th    abundance  of  C  bairdi 
estimated  from  the  1996  NMFS  trawl 
survey  (185  million  crabs),  the  PSC  limit 
for  C.  bairdi  in  1997  would  be  750.000 
crabs  in  Zone  1  and  2.100,000  crabs  in 
Zone  2  D(;tail    of  and  justification  for 
the  proposed  PSC  limit  adjustments 
under  Amendment  41  are  as  follows: 

C  bairdi  PSC  limits  for  US  trawl 
vessels  in  specified  BSAI  fisheries  were 
first  established  in  1986  by  emergency 
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rule  (51  FR  20652.  June  6,  1986)  and 
extended  in  1987  under  Amendment  10 
to  the  FMP  (52  FR  8592;  March  19. 
1987J.  In  1987  and  1988.  the  C.  bairdi 
PSC  limits  were  the  subject  of 
negotiations  between  groundfish,  crab, 
and  halibut  fishery  representatives 
under  the  premise  that  measures  to  limit 
bycatch  of  one  prohibited  species  may 
impact  the  bycatch  rates  of  another 
prohibited  species.  Determination  of  the 
PSC  limits  began  with  the  best  available 
scientific  information  on  the  abundance 
and  distribution  of  the  specified  crab 
and  halibut  species  and  their  rate  of 
bycatch  in  fisheries  for  certain  species 
of  groimdfish.  These  determinations 
were  reviewed  and  debated  in  meetings 
of  the  Council's  Bycatch  Committee. 
Based  on  this  process,  the  C.  bairdi  PSC 
limits  were  estabUshed  in  1989  at 
1,000.000  animals  in  Zone  1  and 
3,000,000  animals  in  Zone  2  (54  FR 
32642;  August  9. 1989).  Regulations  at 
§  679.21(e)  provide  for  the 
apportionment  of  these  PSC  limits 
among  trawl  fisheries  during  the  annual 
specification  process  as  fishery-specific 
bycatch  allowances.  When  a  fishery 
attains  its  specified  bycatch  allowance, 
the  zone  is  closed  to  that  fishery. 

The  bycatch  of  C.  bairdi  in  the  1995 
BSAl  groundfish  fisheries  totaled  2.3 
milhon  crabs  (923.000  in  Zone  1  and 
approximately  1.3  million  in  Zone  2). 
which  is  reduced  significantly  from  4.3 
million  in  1992.  About  98  percent  of  the 
C.  bairdi  bycatch  occurs  in  the  trawl 
fisheries.  The  yellowfin  sole  fishery 
accounts  for  most  of  the  Tanner  crab 
bycatch,  followed  by  the  rock  sole/ 
flathead  sole/other  flatfish  fisheries. 
Bycatch  is  highest  in  NfMFS  statistical 
area  509  in  Zone  1  and  statistical  area 
513  in  Zone  2.  Large  numbers  of  Tanner 
crab  also  are  consistently  taken  in 
statistical  areas  517  and  521  in  Zone  2. 
Data  indicate  that  the  recent  level  of 
Tanner  crab  bycatch  in  trawl  fisheries 
(1992-95  average  of  3.06  million)  is 
high  relative  to  the  1978-87  average  of 
2.06  million. 

The  Council's  proposed  adjustment  to 
the  C.  bairdi  PSC  limits  is  an  effort  to 
protect  further  the  stocks  of  Bering  Sea 
Tanner  crab  by  limiting  the  incidental 
take  of  this  species  when  the  stock  is 
depressed.  The  proposed  criteria  for  the 
annual  specification  of  the  C.  bairdi  PSC 
limits  were  developed  by  the  Council- 
appointed  industry  work  group 
Although  the  industry  work  group  did 
not  make  recommendations  for  C.  opilio 
PSC  hmits.  the  group  will  meet  in  the 
futiu«  and  attempt  to  reach  consensus 
on  this  issue. 


Economic  Considerations 

Estimates  based  on  the  Bering  Sea 
simulation  model  using  1993  and  1994 
fishery  data  indicate  that  the  proposed 
management  measure  would  lead  to  a 
shght  decrease  in  the  net  benefits  to  the 
Nation  over  the  status  quo.  The 
approximately  $12  million  decrease  in 
net  benefits  using  1993  data  and 
approximately  $2.2  milhon  decrease  in 
net  benefits  using  1994  data  would  have 
resulted  in  decreases  of  0.4  percent  and 
a  0.8  percent,  respectively,  of  the  net 
benefits  to  the  Nation,  had      '  proposed 
measure  been  effective  dur     ,  those 
years.  However,  given  a  ce       n  level  of 
uncertainty  inherent  in  the  data,  and  in 
the  model  procedures,  these  predicted 
changes  in  net  benefits  to  the  Nation  are 
not  great  enough  to  indicate  an  actual 
change  from  the  status  quo. 

Implementation  of  the  proposed 
measure,  along  with  area  closings 
proposed  to  protect  red  king  crab  under 
.Amendment  37  (61  FR  65985,  December 
16,  1996;  final  rule  cite),  may  have 
ciunulative  effects  on  groundfish  trawl 
fisheries.  As  noted  by  the  Council's 
Scientific  and  Statistical  Committee, 
time  and  area  closures  cause  temporal 
and  spatial  shifts  in  groundfish  fishery 
effort.  With  each  additional  bycatch 
restriction,  options  for  the  groundfish 
trawl  fleets  are  reduced,  resulting  in 
effort  shifts  that  could  increase  the 
bycatch  of  other  prohibited  species. 
However,  these  tradeoffs  will  occur  with 
any  protection  closure  that  may  be 
implemented.  Proposed  Changes  to  the 
Proposed  1997  Prohibited  Species 
Bycatch  Allowances  for  the  BSAI  Trawl 
Fisheries. 

As  part  of  the  annual  BSAI  groundfish 
specification  process,  the  Council 
recommended  PSC  allowances  for  the 
BSAI  trawl  fisheries  at  its  September 
1996  meeting.  NMFS  published  in  the 
Federal  Register  the  proposed  1997 
BSAI  groundfish  specifications  that 
include  the  PSC  allowances  for  the 
trawl  fisheries  (61  FR  60076,  November 
26,  1996).  Table  7  of  the  proposed  1997 
PSC  allowances  for  the  BSAI  trawl 
fisheries  would  be  amended  as  follows 
to  reflect  the  proposed  adjustments  to 
the  C.  bairdi  PSC  limits: 

Table  7.— Proposed  1997  Prohib- 
ited Species  Bycatch  Allow- 
ances OF  C.  Bairdi,  Tanner  Crab 
FOR  the  BSAI  Trawl  Fisheries 


Table  7.— Proposed  1997-  Prohib- 
ited Species  Bycatch  Allow- 
ances OF  C.  Bairdi,  Tanner  Crab 
FOR  the  BSAI  Trawl  Fisheries— 
Continued 


Trawl  fisheries 

Zone  1 

Zone  2 

(number) 

Yellowfin  soJe  

Rocksole/flathead 
sote/otherflat 

187,500 
318,750 

1,071,000 
357,000 

Trawl  fisheries 

Zone  1 

Zone  2 

Turtx)t/arrowtooth/ 

sabtefish  

Rockfish  

Pacific  cod 

0 

0 
187.500 

56,250 

0 

6,300 

182,700 

Ponock/Atka  mack- 
erel/other   

483,000 

Total  

750,000 

2,100,000 

These  fishery  bycatch  allowances 
reflect  the  same  relative  1997  fishery 
apportionments  of  the  C.  bairdi  PSC 
hmits  as  those  proposed  by  the  Council 
at  its  September  1996  meeting. 

Classification 

This  proposed  rule  to  implement 
Amendment  41  has  been  preliminarily 
determined  to  be  adequate  to  put  before 
the  public  for  comment.  At  this  time, 
NMFS  has  not  determined  that  the  FMP 
amendment  this  rule  would  implement 
is  consistent  with  the  national 
standards,  other  provisions  of  the 
Magnuson-Stevens  Act,  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Council  prepared  an  IRFA  as  part 
of  the  RIR.  which  describes  the  impact 
this  proposed  rule  would  have  on  small 
entities,  if  adopted.  Based  on  the 
analysis,  it  was  determined  that  this 
proposed  rule  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  1995  there 
were  156  trawl  vessels  in  the  BSAI. 
Those  trawl  vessels  and  processors 
participating  in  the  BSAI  groundfish 
fishery  could  be  affected  by  this 
proposed  action.  Most  catcher  vessels 
harvesting  groundfish  off  Alaska  are 
considered  small  entities  and  would  be 
affected  by  the  reduced  C.  bairdi  PSC 
limits.  The  economic  impacl  on  small 
entities  that  would  result  from  reduced 
PSC  limits  could  result  in  a  reduction  in 
annual  gross  revenues  of  more  than  5 
percent  and  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  132  trawl 
catcher  vessels  that  harvested  BSAI 
groundfish  in  1993  are  considered  small 
entities.  Many  of  these  vessels  could  be 
affected  by  the  proposed  reduced  PSC 
limits,  based  on  the  best  available 
information.  A  copy  of  this  analysis  is 
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available  from  the  Council  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  27,  1996, 
Nancy  Foster. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq  .  1801  et 
seq. 

2.  In  §679.21.  paragraph  (e)(l)(iii)  is 
removed,  paragraphs  (e)(l)(iv)  through 
(vii)  are  redesignated  as  paragraphs 


{e)(l)(iii)  through  (vi),  respectively,  and 
paragraph  le)(l)(ii)  is  revised  to  read  as 
follows: 

§  679.21     Prohibited  species  bycatch 
management 


(ii)  Tanner  crab  (C.  bcirdil.  The  PSC 
limit  of  C.  hairdi  Tanner  crabs  caught  by 
trawl  vessels  while  engaged  m  directed 
fishing  for  groundfish  in  Zones  1  and  2 
during  any  fishing  year  will  be  specified 
annually  by  NMFS  under  paragraph 
(e)(6)  of  this  section,  based  on  total 
abundance  of  C.  bairdi  Tanner  crab  as 
indicated  by  the  NMFS  annual  bottom 
trawl  survey,  using  the  criteria  set  out 
under  paragraphs  (e)(l)(ii)(.^)  and  (B)  of 
this  section 

{.\]  Zone  1.  When  the  total  abundance 
of  C.  bairdi  Tanner  crabs  in  Zone  1  is: 

[1]  150  million  animals  or  less,  the 
PSC  limit  Will  be  0.5  percent  of  the  total 
abundance. 


(2)  Over  150  million  to  270  million 
animals,  the  PSC  limit  will  be  750.000 
animals, 

[3]  Over  27  J  million  to  400  million 
animals,  the  PSC  limit  will  be  850.000 
animals 

[4)  Over  400  million  animals,  the  PSC 
limit  will  be  1.000.000  animals. 

(B)  Zone  2  When  the  total  abundance 
of  C  bairdi  Tanner  crabs  in  Zone  2  is- 

[1]  175  niiliinn  animals  or  less,  the 
PSC  limit  will  be  ]  2  percent  of  the  total 
abundance. 

[2)  Over  175  million  to  290  miiii.^in 
animals,  the  PSC  limit  will  he  2.100.000 
animals, 

[3]  Over  290  million  to  400  inilho!; 
animals,  the  PSC  limit  wil:  be  2,550.000 
animals 

[4]  Over  400  miihon  animals,  the  F'SC 
limit  will  be  :^. 000. 000  animals- 
»         •         .         .         , 

iFR  Dor   96-33369  .f-',ied  12-3r)-96,  9  4.5  am) 
BILLING  COD£  MIO-^-W 
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This  sectron  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njtes  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCIES:  Rural  Housing  Service.  Rural 

Business-Cooperative  Service,  Rural 

Utilities  Service,  and  Farm  Service 

Agency.  USDA. 

ACTION:  Proposed  collection:  comments 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Rural  Housing 
Service  (RHS).  the  Rural  Business- 
Cooperative  Service  (RBS),  Rural 
Utilities  Service  (RUS),  and  the  Farm 
Service  Agency's  (FSA)  intention  to 
request  an  extension  for  a  currently 
approved  information  collection  in 
support  of  compliance  with  applicable 
acts  for  planning  and  performing 
construction  and  other  development 
work. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  3,  1997  to  be  assured 
consideration. 

FOfi  FURTHER  INFORMATION  CONTACT: 
Samuel  ).  Hodges  III,  Architect,  Program 
Support  Staff,  RHS,  U.S.  Department  of 
Agriculture.  Stop  0761.  1400 
Independence  Ave.,  S.VV  ,  Washington, 
DC  20250,  Telephone  (202)  720-9653. 
SUPP1.EMENTARY  INFORMATION: 

Title:  RD  1924-A.  "Planning  and 
Performing  Construction  and  Other 
Development." 

OMB  Number  0575-0042. 

Expiration  Date  of  Approval:  March 
31,  1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 


Abstract:  The  information  collection 
under  OMB  Number  0575-0042  enables 
the  Rural  Housing  Service  to  effectively 
administer  the  policies,  methods  and 
responsibilities  in  the  planning  and 
performing  of  construction  and  other 
development  work  for  the  related 
construction  programs. 

Section  501  of  Title  V  of  the  Housing 
Act  of  1949,  as  amended,  authorizes  the 
Secretary  Of  Agriculture  to  extend 
financial  assistance  to  construct, 
improve,  repair,  replace  or  rehabilitate 
dwellings,  farm  buildings  and/or  related 
facilities  to  provide  decent,  safe  and 
sanitary  living  conditions  and  adequate 
farm  buildings  and  other  structures  in 
rural  areas. 

Section  506  of  the  Act  requires  that  all 
new  buildings  and  repairs  shall  be 
constructed  in  accordance  with  plans 
and  specifications  as  required  by  the 
Secretary  and  that  such  construction  be 
supervised  and  inspected. 

Section  509  grants  the  Secretary  the 
power  to  determine  and  prescribe  the 
standards  of  adequate  farm  housing  and 
other  buildings.  The  Housing  and 
Urban-Rural  Recovery  Act  of  1983 
amended  Section  509  (a)  and  Section 
515  to  require  residential  buildings  and 
related  facilities  comply  with  the 
standards  prescribed  by  the  Secretary  of 
Agriculture,  the  standards  prescribed  by 
the  Secretary  of  Housing  and  Urban 
Development,  or  the  standards 
prescnbed  in  any  of  the  nationally 
recognized  model  building  codes. 

Similar  authorizations  are  contained 
in  Section  303.  304,  306.  and  339  of  the 
Consolidated  Farm  and  Rural 
Development  Act.  as  amended. 

In  several  sections  of  both  acts,  loan 
limitations  are  established  as 
percentages  of  development  cost, 
requiring  careful  monitoring  of  those 
costs.  Also,  the  Secretary  is  authorized 
to  prescribe  regulations  to  ensure  that 
Federal  funds  are  not  wasted  or 
dissipated  and  that  construction  will  be 
undertaken  economically  and  will  not 
be  of  elaborate  or  extravagant  design  or 
mdterials. 

Other  information  collection  is 
required  to  conform  to  numerous  Public 
Laws  applying  to  all  federal  agencies, 
such  as:  Civil  Rights  Acts  of  1964  and 
1968.  Davis-Bacon  Act.  Historic 
Preservation  Act.  Environmental  Policy 
Act,  and  to  conform  to  Executive  Orders 
governing  use  of  federal  funds.  This 
information  is  cleared  through  the 


appropriate  enforcing  Agency  or  other 
executive  Department. 

The  Agencies  provide  forms  and/or 
guidelines  to  assist  in  the  collection  and 
submission  of  information;  however, 
most  of  the  information  may  be 
collected  and  submitted  in  the  form  and 
content  which  is  accepted  and  typically 
used  in  normal  conduct  of  planning  and 
performing  development  work  in 
private  industry  when  a  private  lender 
is  financing  the  activity.  The 
information  is  usually  submitted  via 
hand  delivery  or  U.S.  Postal  Service  to 
the  appropriate  Agency  office. 

The  information  is  used  by  the 
Agencies  to  determine  whether  a  \oknJ 
grant  can  be  approved,  to  ensure  that 
the  Agency  has  adequate  security  for  the 
loans  financed,  to  provide  for  sound 
construction  and  development  work  and 
to  determine  that  the  requirements  of 
the  applicable  acts  have  been  met.  The 
information  is  also  used  to  monitor 
compliance  with  the  terms  and 
conditions  of  the  Agencies  loan/grant 
and  to  monitor  the  prudent  use  of 
federal  funds. 

If  the  information  were  not  collected 
and  submitted,  the  Agencies  would  not 
have  control  over  the  type  and  quality 
of  construction  and  development  work 
planned  and  performed  with  federal 
funds.  The  Agencies  would  not  be 
assured  that  the  security  provided  for 
loans  is  adequate,  nor  would  the 
Agencies  be  certain  that  decent,  safe  and 
sanitary  dwelling  or  other  adequate 
structures  were  being  provided  to  rural 
residents  as  required  by  the  different 
acts 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .33  hours  per 
response. 

Respondents:  Individuals  or 
households,  farms,  business  or  other  for- 
profit,  non-profit  institutions,  and  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
29,369. 

Estimated  Number  of  Responses  per 
Respondent:  14.03. 

Estimated  Total  Annual  Burden  on 
Respondents:  139,632  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Barbara  Williams, 
Regulations  and  Paperwork 
Management  Division,  at  (202)  720- 
9734. 


UMI 
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Comments 

Comments  and  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  RHS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
RHS's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  methodology 
and  assumptions  used;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Barbara 
Williams.  Regulations  and  Paperwork 
Management  Division,  U.S.  Department 
of  Agriculture,  Rural  Development.  Stop 
0743,  Washington,  DC  20250-0753.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comment  will 
also  become  a  matter  of  public  record. 

Dated:  December  20,  1996. 
Jan  E.  Shadbum, 

Acting  Administrator.  Rural  Housing  Service. 

Dated:  December  20.  1996. 
Dayton  |.  Watkins, 

Administrator.  Rural  Business-Cooperative 
Service. 

Dated:  December  20.  1996. 
Wally  Beyer, 

Administrator.  Rural  Utilities  Senice. 

Dated:  December  23,  1996. 
Bruce  R.  Weber, 

Acting  Administrator.  Farm  Senice  Agency 
(FR  Doc.  96-33327  Filed  12-31-96;  8:45  am) 
BILUNG  CODE  3410-XV-U 


Federal  Crop  Insurance  Corporation 

Termination  of  the  Standard 
Reinsurance  Agreement 

AGENCY:  Federal  Crop  Insurance 

Corporation.  USDA. 

ACTION:  Notice  of  termination. 

SUMMARY:The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  gives 
notice  that  it  will  terminate  the  current 
(1995/1997)  Standard  Reinsurance 
Agreement  effective  as  of  June  30,  1997. 
EFFECTIVE  DATE:  June  30.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
Heyward  Baker,  Acting  Director. 
Reinsurance  Services  Division, 
Insurance  Services,  Risk  Management 
Agency.  United  States  Department  of 
Agriculture,  1400  Independence 


Avenue,  SW,  Room  6727-S, 
Washington,  D.C.  20250,  telephone 
(202)  720-4232. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  V.J.  of  the 
Standard  Reinsurance  Agreement,  this 
action  is  necessary  to  provide  FCIC 
sufficient  time  to  address  proposed 
changes  for  the  1998  Standard 
Reinsurance  Agreement,  including  those 
recommended  by  the  crop  insurance 
industry  and  the  Office  of  Management 
and  Budget  and  proposed  in  the 
President's  1998  budget  proposal.  FCIC 
also  intends  to  address  reinsurance  for 
Crop  Revenue  Coverage  and 
catastrophic  risk  protection  policies. 

Accordingly,  the  FCIC  herewith  gives 
notice  that  it  will  terminate  the  current 
(1995/1997)  Standard  Reinsurance 
Agreement  effective  June  30.  1997. 

Signed  in  Washington.  D.C.  on  December 
27,  1996. 

Kenneth  D.  Ackerman, 

.Manager,  Federal  Crop  Insurance 

Corporation 

|FR  Doc.  97-00059  Filed  12-30-96;  12:08  pml 

BILLINC  CODE  M.O-Fk-P 


Forest  Service 

Revision  of  the  Land  and  Resource 
Management  Plan  for  the  Cibola 
National  Forest  and  Kiowa,  Rita 
Blanca,  Black  Kettie  and  McClellan 
Creek  National  Grasslands,  Located  in 
Colflax,  Harding,  Mora,  Union,  Catron, 
Sierra,  Socorro,  Bernalillo,  Sandoval, 
Lii'.coln,  Torrance,  Valencia,  McKinley 
and  Cibola  Counties,  NM;  Gray, 
Hemphill,  and  Dallam  Counties,  Texas; 
Roger  Mills  and  Cimarron  Counties, 
OK 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  Pursuant  to  36  CFR  219.10(g). 
the  Regional  Forester  for  the 
Southwestern  Region  gives  notice  of  the 
agency's  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Revised  Cibola  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan).  According  to  36  CFR  219.10(gj. 
Forest  Plans  are  ordinarily  revised  on  a 
10-year  cycle.  The  exis'iing  Cibola  Forest 
Plan  was  approved  on  )uly  15.  1985. 
and  has  eight  amendments. 

The  responsible  official  for  approving 
the  Forest  Plan  revision  is  Charles  W 
CartwTight,  Jr.,  Regional  Forester. 
Southwestern  Region.  USDA  Forest 
Service.  517  Gold  Avenue,  SW, 
Albuquerque.  New  Mexico  87102.  The 
Forest  Supervisor.  Cibola  National 
Forest,  is  delegated  responsibility  for 


preparing  the  Environmental  Impact 
Statement. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  March  11,  1997. 

ADDRESSES:  Send  written  comments  to 
jeanine  A.  Derby,  Forest  Supervisor, 
Cibola  National  Forest,  2113  Osuna 
Road  NE,  Suite  A,  Albuquerque,  New 
Mexico,  87113-1001. 
FOR  FURTHER  INFORMATION  CONTACT: 
)immy  E.  Hibbetts.  Planning  Staff  or 
Bamev  Lvons.  Team  Leader.  (505)  761- 
4650.' 

SUPPLEMENTARY  INFORMATION:  The  Land 
and  Resource  Management  Plan  defines 
the  long-term  direction  for  managing  the 
Cibola  National  Forest  and  the  Kiowa, 
Rita  Blanca.  Black  Kettle  and  McClellan 
Creek  National  Grasslands  The  revised 
Forest  Plan  will  take  an  ecological 
approach  to  achieve  multiple-use 
management  of  the  .National  Forest  and 
National  Grasslands. 

The  Cibola  Na'ional  Forest  identified 
revision  topics  through  a  process  by 
examining  the  Forest  Plan  and 
determining  items  that  need  to  be 
changed.  The  Fi\e  Year  Evaluation  and 
Monitoring  Reports  for  1986  to  1990  and 
1991  to  1996  were  also  used  to  identif\' 
revision  topics.  This  process  included  a 
number  of  public  meetings,  newsletters 
and  meetings  with  local  government 
officials  and  interest  groups  Over  3000 
letters  were  sent  to  Congressional, 
governmental,  and  tribal  agencies, 
organizations,  businesses,  and 
individuals.  These  contacts  all  aided  in 
identifying  the  revision  topics  Criteria 
was  used  to  screen  potential  changes 
into  five  possible  categones  of  action: 
Revision  Topics 
Implementation  Topics 
Legislation  Topics 
Topics  for  responsible  Government 

Entities 
Research  Topics 

The  Revision  Topics  are  those  areas  of 
the  Forest  Plan,  identified  through 
monitoring,  evaluation  and  public 
involvement,  where  a  potential  need  for 
change  was  identified.  The  Revision 
Topics  are 
Balancing  Land  Capability  with 

Resource  Demand 
Watershed  Condition  Assessment  and 

Water  L'ses.  Rights.  Quality,  and 

.Availability  .Assessment 
Biological  Diversity 
Native  American  Collaboration 
Land  Grant  Community  Collaboration 
Land  L'ses 
Oil  and  Gas  Leasing 
Population  Grov\lh  and  Social 

Demographics 
Rural  Communivv  Economics 
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Scenery  Management  Systems 
Urban  Interface 
Wilderness  Management 
Recreation  Management 
Fire  Management 
Response  to  Legal  Mandates 
Access  Management 
Range  Management 

The  Cibola  National  Forest  intends  to 
examine  the  primary  decisions  made  in 
the  Forest  Flan  by  addressing  the 
preliminary  issues  and  focusing  on 
revision  topics.  The  following  five 
significant  preliminary  issues  have  been 
identified  through  public  comments: 
Biological  Consequences  of  Forest 

Management 
LivestocK  Grazing 
Recreation/Wildemess/Travel 

Management 
Watershed  Conditions 
Balancing  Land  Capability  with 

Resources  Demands 

The  primary  decisions  to  be  made  in 
the  Forest  Plan  are: 

(a)  Establishment  of  Forest-wide 
multiple-use  goals  and  objectives, 
including  a  description  of  the  desired 
condition  of  the  National  Forest  and 
Grasslands  and  identification  of  the 
quantities  that  are  expected  to  be 
produced  or  provided  during  the  RPA 
planning  period  (36  CFR  219.11(b}). 

(b)  Establishment  of  multiple-use 
prescriptions  and  associated  standards 
and  guidelines  for  each  management 
area  including  proposed  and  probable 
management  practices  such  as  planned 
timber  sale  programs  (36  CFR  219.n(c)). 

(c)  Establishment  of  monitoring  and 
evaluation  requirements  (36  CFR 
219.11(d)). 

(d)  Establishment  of  Forest-wide 
standards  and  guidelines  to  fulfill  the 
requirements  of  16  U.S.C.  1604  iThe 
National  Forest  Management  Act) 
applying  to  the  future  activities 
(resource  integration  requirements  (36 
CFR  219.13  through  219.27)). 

(e)  Establishment  of  Irnd 
administratively  available  for  oil  and 
gas  leasing  and  the  stipulations  that 
must  be  applied  to  specific  lease  areas 
in  order  that  the  Bureau  (if  Land 
Management  can  authorize  leases  for  oil 
and  gas  production,  subject  to  review 
(36  CFR  228  102(d)  and  228  1021e)). 

(D  Establishment  of  land  suitable  for 
timber  production,  grazing  capability 
and  suitabilitv  and  other  resource 
activities  (16  USC  1604(k)  36  CFR  29.14, 
219.15.  219.20  and  219.21). 

(g)  Recommendations  for  the 
establishment  of  wilderness  and  other 
special  designations  such  as  research 
natural  areas  (36  CFR  219.17(a)  and 
219.25). 

Alternatives  required  by 
implementing  regulations  of  the 


National  Forest  Management  Act  will  be 
considered  during  the  planning  process. 
An  alternative  addressing  the  Resource 
Planning  Act  program  tentative  resource 
objectives,  a  "no-  action"  alternative 
that  reflects  the  current  level  of  goods 
and  services,  and  a  wide  range  of 
alternatives  will  be  developed  to 
respond  to  issues,  management 
concerns  or  resource  opportunities 
identified  during  the  planning  process 
(40  CFR  1501.7,  1502.14(c)). 

The  Forest  Service  continues  to  invite 
comments  and  suggestions  from 
Federal,  State,  and  local  agencies. 
Native  American  tribes,  individuals  and 
organizations  on  the  scope  of  the 
analysis  to  be  included  in  the  Draft 
Environmental  Impact  Statement  (DEIS). 
In  addition,  the  Forest  Service  gives 
notice  that  it  is  beginning  a  full 
environmental  analysis  and  decision 
making  process  for  this  proposal  so  that 
interested  or  affected  people  may  know 
how  they  can  participate  in  the 
environmental  analysis  and  contribute 
to  the  final  decision.  Public  meetings 
will  be  conducted  throughout  the 
planning  process  and  newsletters  will 
be  sent  out  periodically. 

Forest  Service  personnel  will  describe 
and  explain  the  preliminan,'  alternatives 
the  agency  has  identified  and  the 
process  of  environmental  analysis  and 
disclosure  to  be  followed.  Written 
comments  are  encouraged.  Additional 
meetings  with  individuals  or  groups 
may  be  arranged  by  contacting  Karen 
Carter,  Public  Affairs  Officer,  (505)  761- 
4650. 

The  Draft  Environmental  Impact 
Statement  and  proposed  Revised  Forest 
Plan  should  be  available  for  public 
review  in  May  1999.  After  a  minimum 
comment  period  of  90  days,  the  Final 
Environmental  Impact  Statement  and 
Revised  Forest  Plan  should  be 
completed  by  March  2000. 

The  90  day  public  comment  period  on 
the  Draft  Environmental  Impact 
Statement  will  commence  on  the  day 
the  Environmental  Protection  Agency 
publishes  a  "Notice  of  Availability"  in 
the  Federal  Register. 

It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  at  that  time.  To  be  the  most 
helpful,  written  comments  on  the  Draft 
Environmental  Impact  Statement  should 
be  as  specific  as  possible  and  may  also 
address  the  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  formulated 
and  discussed  in  the  statements  (see 
The  Council  on  Environmental  Quaiitv 
Regulations  for  implementing  the 
procedural  provisions  of  the  national 
Environmental  Pohcy  Act  at  40  CFR 
1503.3).  Please  note  that  comments  you 
make  on  the  Draft  Environmental 


Impact  Statement  will  be  regarded  as 
public  information. 

In  addition,  Federal  court  decisions 
have  established  that  reviewers  of  Draft 
Environmental  Impact  Statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions  (Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978)).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  or  dismissed  by  the 
courts  if  not  raised  until  after 
completion  of  the  Final  Environmental 
Impact  Statement  (City  of  Angoon  v. 
Model,  (9th  Circuit,  803  F.2d  1018,  1022 
(1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490F.  Supp.  1334,  1338  (E.D. 
Wis.  1980)).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  90  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  Final 
Environmental  Impact  Statement. 

Dated:  December  26,  1996. 

Robert  V.  Clayton, 

Acting  Regional  Forester 

[PR  Doc.  96-33331  Filed  12-31-96;  8:45  am) 

BILUNG  CODE  341 0-11 -M 


Oregon  Coast  Provincial  Advisory 
Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Oregon  Coast  Provincial 
Advison,'  Committee  (PAC)  will  meet  on 
January  16,  1997,  in  Newport,  Oregon, 
at  the  Hatfield  Marine  Science  Center 
(Meeting  Room  9/Fireside  Room),  2030 
S.  Marine  Science  Drive,  Newp.ort,  OR. 
The  meeting  will  begin  at  9:00  a.m.  and 
continue  until  3:45  p.m.  Agenda  items 
to  be  covered  include:  (1)  evaluation  of 
the  PAC  (where  we  are  and  future 
direction).  (2)  Adaptive  Management 
Area  Subcommittee  recommendations, 
and  (3)  open  public  forum.  All  Oregon 
Coast  Provincial  Advisory  Committee 
meetings  are  open  to  the  pubUc.  An 
"open  forum"  is  scheduled  at  9:15  a.m. 
Interested  citizens  are  encouraged  to 
attend.  The  committee  welcomes  the 
public's  written  comments  on 
committee  business  at  any  time. 
rOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Trish  Hogervorst,  Public  Affairs 
Officer,  Bureau  of  Land  Management,  at 
(503)  375-5657,  or  write  to  Forest 
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Supervisor,  Siuslaw  National  Forest, 
P.O.  Box  1148,  Corvallis,  Oregon  97339. 

Dated:  December  20.  1996. 
James  R.  Furnish, 

Forest  Supervisor. 

[FR  Doc.  96-33318  Filed  12-31-96;  8:45  am] 

BILUNG  CODC  341 0-11 -M 


Grain  Inspection,  Paci(er3  and 
Stocltyards  Administration 

Designations  for  the  Kanlcakee  (IL) 
Area  and  the  States  of  California  and 
Washington 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  announces  the 
designation  of  Kankakee  Grain 
Inspection,  Inc.  (Kankakee),  the 
Cahfomia  Department  of  Food  and 
Agriculture  (California),  and  the 
Washington  Department  of  Agriculture 
(Washington)  to  provide  official  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act). 
EFFECTIVE  DATE:  Februar>-  1.  1997. 
ADDRESSES:  USDA.  GIPSA,  lanet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604.  1400 
Independence  Avenue  S.W., 
Washington.  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
lanet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  .August  1,  1996,  Federal 
Register  (61  FR  40191).  GIPSA  asked 
persons  interested  in  providing  official 
sen-ices  in  the  geographic  areas 
assigned  to  Kankakee.  California,  and 
Washington  to  submit  an  application  for 
designation.  Applications  were  due  by 
September  2.  1996.  Kankakee, 
Cahfomia,  and  Washington,  the  only 
applicants,  each  applied  for  designation 
to  provide  official  services  in  the  entire 
area  currently  assigned  to  them. 

Since  Kankakee,  California,  and 
Washington  were  the  only  applicants  for 
the  respective  areas,  GIPSA  did  not  ask 
for  comments  on  the  applicants. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7lf){\)(A]  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  that  Kankakee.  California, 
and  Washington  are  able  to  provide 
official  services  in  the  geographic  areas 


for  which  they  applied.  Effective 
February  1,  1997,  and  ending  January 
31.  2000,  Kankakee.  Cahfomia,  and 
Washington  are  designated  to  provide 
official  services  in  the  geographic  areas 
specified  in  the  August  1.  1996.  Federal 
Register. 

Interested  persons  may  obtain  official 
ser\'ices  by  contacting  Kankakee  at  815- 
932-285 iXalifornia  at  916-654-0743. 
and  Washington  at  360-902-1827. 

AUTHORrrY:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  December  23.  1996 
Neil  E.  Porter 

Director,  Compliance  Division 

IFR  Doc  96-33325  Filed  12-31-96:  845  ami 

BILUNG  CODE  3410-EN-F 


Opportunity  for  Designation  in  the 
Jamestown  (ND),  Sioux  City  (lA),  and 
Tischer  (lA)  Areas 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act.  as  amended  (.Art), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  Grain  Inspection.  Inc 
(Jamestou-n).  will  end  July  31.  1997. 
according  to  the  Act,  and  the 
designations  of  Sioux  City  Inspection 
and  Weighing  Service  Company  (Sioux 
City),  and  A.V.  Tischer  and  Son,  Inc. 
(Tischer),  will  end  June  30.  1997, 
according  to  the  Act.  GIPSA  is  asking 
persons  interested  in  providing  official 
ser\'ices  in  the  lamestown.  Sioux  City, 
and  Tischer  areas  to  submit  an 
application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  January  31.  1997. 
ADDRESSES:  Applications  must  be 
submitted  to  USDA.  GIPSA.  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division.  STOP  3604,  1400 
Independence  Avenue  S.W.. 
Washington,  DC  20250-3604. 
Applications  may  be  submitted  by  FAX 
on  202-690-2755.  It  an  application  is 
submitted  by  FAX,  GIPS.A  reserves  the 
right  to  request  an  original  application. 
All  applications  will  be  made  available 
for  public  inspection  at  this  address 
located  at  1400  Independence  Avenue. 
S.W.,  during  regular  business  hours 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 


and  Departmental  Regulation  1512-1; 
therefore,  the  Lxecutive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action 

Section  7(f)(1)  of  the  Act  authorizes 
GIPSA's  .Administrator  to  designate  a 
qualified  applicant  to  provide  official 
ser\ices  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  GIPS.A  designated 
Jamestov\'n,  main  office  located  in 
JamestouTi.  North  Dakota,  to  provide 
official  inspection  ser\'ices  under  the  act 
on  .August  1.  1994  GIPSA  designated 
Sioux  City,  main  office  located  in  Sioux 
City,  Iowa,  and  Tischer.  main  office 
located  in  Fort  Dodge,  Iowa,  to  provide 
official  inspection  services  under  the  act 
on  July  1.  1994. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designation 
of  lamestown  ends  on  July  31,  1997. 
according  to  the  act,  and  the 
designations  of  Sioux  City  and  Tischer 
end  on  June  30.  1997. 

Pursuant  to  Section  7(f)(2)  of  the 
USGS.A.  the  following  geographic  area, 
in  the  State  of  North  Dakota,  is  assigned 
to  lamestown. 

Bounded  on  the  North  by  Interstate  94 
east  to  US  Route  85:  US  Route  85 
north  to  State  Route  200:  State  Route 
200  east  to  U.S  Route  83:  US  Route  83 
southeast  to  State  Route  41;  State  Route 
41  north  to  State  Route  200:  State  Route 
200  east  to  State  Route  3;  State  Route  3 
north  to  US  Route  52;  U.S.  Route  52 
southeast  to  State  Route  15;  State  Route 
15  east  to  U.S.  Route  281;  U.S.  Route 
281  south  to  Foster  County;  the  northern 
Foster  County  line;  the  northern  Gnggs 
County  line  east  to  State  Route  32; 

Bounded  on  the  East  by  State  Route 
32  south  to  State  Route  45;  State  Route 
45  south  to  State  Route  200;  State  Route 
200  west  to  State  Route  1;  State  Route 
1  south  to  the  Soo  Railroad  line;  the  Soo 
Railroad  line  southeast  to  Interstate  94. 
Interstate  94  west  to  State  Route  1,  State 
Route  1  south  to  the  Dickey  County  hne; 

Bounded  on  the  South  by  the 
southern  Dickey  County  line  west  to 
US  Route  281;  U.S.  Route  281  north  to 
the  Lamoiue  Count\  line;  the  southern 
Lamoure  County  line;  the  southern 
Logan  County  line  west  to  State  Route 
13;  State  Route  13  west  to  U.S.  Route  83; 
U.S.  Route  83  south  to  the  Emmons 
County  line;  the  southern  Emmons 
County  line:  the  southern  Sioux  County 
line  west  State  Route  49:  Slate  Route  49 
north  to  State  Route  21.  State  Route  21 
west  to  the  Burlington-Northern  (BN) 
line;  the  Burlington-Northern  (BN)  line 
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northwest  to  State  Route  22;  State  Route 
22  south  to  U.S.  Route  12;  U.S  Route  12 
west-northwest  to  the  North  Dakota 
State  line:  and 

Bounded  on  the  West  by  the  western 
North  Dakota  State  line  north  to 
Interstate  94. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Fanners 
Coop  Elevator,  Fessenden.  Farmers 
Union  Elevator,  and  Manfred  Grain, 
both  in  Manfred,  all  in  Wells  County 
(located  inside  Grind  Forks  Grain 
Inspection  Department.  Inc.'s,  area);  and 
Norway  Spur,  and  Uakos  Grain,  both  in 
Oakes.  Dickey  County  (located  inside 
North  Dakota  Grain  Inspection  Service. 
Inr  s.  area) 

faniestowTi's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  lamestown's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency:  Minot  Grain  Inspection,  Inc.: 
Benson  Quinn  Company.  Underwood; 
and  Missouri  Valley  Grain  Company, 
Washburn,  all  in  McLean  County. 

Pursuant  to  Section  7(f)(2)  of  lie 
USGSA.  the  following  geographic  area, 
in  the  States  of  Iowa.  Nebraska,  and 
South  Dakota,  is  a.ssigned  to  Siou.x  City. 

In  Iowa 

Bounded  on  the  North  by  the  northern 
Iowa  State  line  from  the  Big  Sioux  River 
east  to  U.S.  Route  59; 

Bounded  on  the  East  by  U.S.  Route  59 
south  to  B24,  B24  east  to'the  eastern 
O'Brien  County  line;  the  O'Brien  County 
line  south;  the  northern  Buena  Vista 
County  line  east  to  U.S.  Route  71;  U.S. 
Route  71  south  to  the  southern  Sac 
County  line; 

Bounded  on  the  South  by  the  Sac  and 
Ida  County  lines:  the  eastern  Monona 
County  line  south  to  State  Route  37, 
State  Route  37  west  to  State  Route  175; 
State  Route  175  west  to  the  Missouri 
River;  and 

Bounded  on  the  West  by  the  Missouri 
River  north  to  the  Big  Sioux  River:  the 
Big  Sioux  River  north  to  the  northern 
Iowa  State  line. 

In  Nebraska: 

Cedar,  Dakota,  Dixon.  Pierce  (north  of 
U.S.  Route  20),  and  Thurston  Counties. 

In  South  Dakota: 

Bounded  on  the  North  by  State  Route 
44  (U.S.  18)  east  to  State  Route  11;  State 
Route  11  south  to  A54B;  A54B  east  to 
the  Big  Sioux  River; 

Bounded  on  the  East  by  the  Big  Sioux 
River;  and 

Bounded  on  the  South  and  West  by 
the  Missouri  River, 

Pxu^uant  to  Section  7(0(2)  of  the 
USGSA,  the  following  geographic  area, 
in  the  State  of  Iowa,  is  assigned  to 
Tischer. 


Bounded  on  the  North  by  Iowa- 
Minnesota  State  hne  from  U.S.  Route  71 
east  to  U.S.  Route  169; 

Bounded  on  the  East  bv  U.S.  Route 
169  south  to  State  Route  9;  State  Route 
9  west  to  U.S.  Route  169;  US.  Route  169 
south  to  the  northern  Humboldt  Countv 
line;  the  Humboldt  County  line  east  to 
State  Route  17;  State  Route  17  south  to 
C54;  C54  east  to  U.S.  Route  69;  U.S. 
Route  69  south  to  the  northern  Hamilton 
County  line;  the  Hamilton  County  line 
west  to  R38;  R38  south  to  U.S.  Route  20; 
U.S.  Route  20  west  to  the  eastern  and 
southern  Webster  County  lines  to  U.S. 
Route  169;  U.S.  Route  169  south  to  El 8: 
El 8  west  to  the  eastern  Greene  County 
line;  the  Greene  County  line  south  to 
U.S.  Route  30; 

Bounded  on  the  South  by  U.S.  Route 
30  west  to  E53;  E53  west  to  N44;  N44 
north  to  U.S,  Route  30;  U.S.  Route  30 
west  to  U.S.  Route  71;  and 

Bounded  on  the  West  by  U.S.  Route 
71  north  to  the  Iowa-Minnesota  State 
line. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Farmers 
Co-op  Elevator,  Boxholm,  Boone  Countv 
(located  inside  Central  Iowa  Grain 
Inspection  Service,  Inc.'s,  area);  and 
West  Bend  Elevator  Co.,  Algona, 
Kossuth  County;  Big  Six  Elevator,  Burt, 
Kossuth  County;  Gold-Eagle,  Goldfield, 
Wright  County;  and  Farmers  Co-op 
Elevator.  Holmes,  Wright  County 
(located  inside  D.  R.  Schaal  Agency's 
area). 

Interested  persons,  including 
Jamestown,  Sioux  City,  and  Tischer.  are 
hereby  given  the  opportunity  to  apply 
for  designation  to  provide  official 
services  in  the  geographic  areas 
specified  above  under  the  provisions  of 
Section  7(f)  of  the  .^ct  and  section 
800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  the 
Jamestown  geographic  area  is  for  the 
period  beginning  August  1,  1997.  and 
ending  July  31 ,  2000.  Designation  in  the 
Sioux  City  and;  Tischer  geographic 
areas  is  for  the  period  begiiuiing  July  1, 
1997.  and  ending  June  30,  2000.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 
address  listed  abJove  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated 

AUTHORfTY:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq  ) 


Dated:  December  23.  1996 
Neil  E.  Porter 

Director.  Compliance  Division 

[PR  Doc.  96-33326  Filed  12-31-96:  8:45  am) 

BILUNG  CODE  341fr-eN-F 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Notice  of  Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  D.C,  on  Tuesday  and 
Wednesday,  January  14-15,  1997  at  the 
times  and  location  noted  below. 
DATES:  The  schedule  of  events  is  as 
follows: 

Tuesday.  January  14,  1997 

9:00-11:00  AM  Ad  Hoc  Committee  on 
Bylaws  and  Statutory  Review 

1  l:00-Noon  Planning  and  Budget 
Committee 

1:30-5:00  PM  ADAAG  Revision- 
Discussion  of  Issues  (Closed 
Meeting) 

Wednesday,  January  15, 1997 

8:30-10:00  AM  Long-Range  Planning 

Group 
10:00-Noon  Technical  Programs 

Committee 
1:30-3:30  PM  Board  Meeting 
ADDRESSES:  The  meetings  will  be  held 
at:  Marriott  at  Metro  Center,  775  12th 
Street,  N.W.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director,  (202)  272- 
5434  ext.  14  (voice)  and  (202)  272-5449 
(TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items: 

•  Approval  of  the  Minutes  of  the 
November  13.  1996  Board  Meeting. 

•  Planning  and  Budget  Committee 
Report. 

•  Technical  Programs  Committee 
Report. 

•  Ad  Hoc  Committee  on  Bylaws  and 
Statutory  Review  Report. 

•  Play  Facilities  Regulatory 
Negotiation  Committee  Report. 

•  ADAAG  Revision-Rulemaking 
Process  and  Schedule. 

•  Telecommunications  Access 
Advisory  Committee  Report. 
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All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
David  Capozzi, 

Director,  Office  of  Technical  and  Information 
Services. 

IFR  Doc.  96-33125  Filed  12-31-96;  8:45  am] 
BILUtrS  CODE  81SO-01-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  960924272-6272-01] 

RIN  0693-ZA13 

Announcing  Development  of  a  Federal 
Information  Processing  Standard  for 
Advanced  Encryption  Standard 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  Request  for  comments. 

SUMMARY:  A  process  to  develop  a 
Federal  Information  Processing 
Standard  (FTPS)  for  Advanced 
Encryption  Standard  (AES) 
incorporating  an  Advanced  Encr>'ption 
Algorithm  (AEA)  is  being  initiated  by 
the  National  Institute  of  Standards  and 
Technology  (NIST).  As  the  first  step  in 
this  process,  draft  minimum 
acceptability  requirements  and  draft 
criteria  to  evaluate  candidate  algorithms 
are  being  published  for  comment.  Also 
announced  for  comment  are  draft 
submission  requirements.  An  open, 
public  workshop  on  the  draft  minimum 
acceptability  requirements,  evaluation 
criteria  and  submission  requiremeitts 
has  also  been  scheduled.  It  is  intended 
that  the  AES  will  specify  an 
unclassified,  publicly  disclosed 
encryption  algorithm  capable  of 
protecting  sensitive  government 
information  well  intc  the  next  centur\'. 

The  purpose  of  this  notice  is  to  solicit 
views  from  the  public,  manufacturers, 
voluntary  standards  organizations,  and 
Federal,  state,  and  local  government 
users  so  that  their  needs  can  be 
considered  in  the  process  of  developing 
the  AES. 

DATES:  Comments  must  be  received  on 
orbefore  April2,  1997. 

The  AES  Evaluation  Criteria/ 
Submission  Requirements  Workshop 
will  be  held  on  April  15,  1997,  from 
9;00  a.m.  to  4:00  p.m. 

ADDRESSES:  Written  comments  should 
be  sent  to  Director.  Computer  Systems 
Laboratory,  Attn:  FTPS  for  AES  ' 
Comments,  Technology  Building,  Room 
A231,  National  Institute  of  Standards 


and  Technology,  Gaithersburg,  MD 
20899. 

Electronic  comments  may  be  sent  to 
AES@nist.gov. 

Comments  received  in  response  to 
this  notice  will  be  made  part  of  the 
public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Records  and  Reference 
Inspection  Facility.  Room  6020.  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitutiion 
Avenues,  NW,  Washington.  DC,  20230. 

The  AES  Criteria  Workshop  will  be 
held  at  the  Green  Auditorium, 
Administration  Building,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland.  Copies  of  the 
comments  submitted  will  be  available  at 
the  Workshop.  For  planning  purposes, 
advance  registration  is  encouraged.  To 
register,  please  fax  your  name,  address, 
telephone,  fax  and  e-maii  address  to 
301-948-1233  (Attn:  AES  Criteria 
Workshop)  by  April  10,  1997. 
Registration  will  also  be  available  at  the 
door.  The  workshop  will  be  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Roback,  National  Institute  of 
Standards  and  Technology.  Building 
820,  Room  426,  Gaithersburg.  MD 
20899;  telephone  301-975-3696  or  via 
fax  at  301-948-1233.  Technical 
inquiries  regarding  the  proposed  draft 
evaluation  criteria  and  draft  submission 
requirements  should  be  addressed  to 
Miles  Smid,  National  Institute  of 
Standards  and  Technology.  Building 
820,  Room  426,  Gaithersburg,  MD 
20899;  telephone  301-975-2938  or  via 
fax  at  301-948-1233. 
SUPPLEMENTARY  INFORMATION:  This  work 
effort  is  being  initiated  pursuant  to 
NIST's  responsibilities  under  the 
Computer  Security  Act  of  1987,  the 
Information  Technology  Management 
Reform  Act  of  1996,  Executive  Order 
13011,  and  0MB  Circular  A-130. 

NIST  recognizes  that  many 
institutions,  both  wnthin  and  outside  the 
Federal  Government,  have  considerable 
investments  in  their  current  installed 
base  of  encryption  equipment 
implementing  the  Data  Encryption 
Algorithm,  specified  in  the  Data 
Encryption  Standard  (DES,  Federal 
Information  Processing  Standard  46-2). 
DES  was  first  approved  in  1977  and  was 
most  recently  reaffirmed  by  the 
Secretary  in  1993.  until  December  1998. 
In  1993  the  following  statement  was 
included  in  the  standard: 

"At  the  next  review  (1998).  the 
algorithm  specified  in  this  standard  will 
be  over  twenty  years  old.  NIST  will 
consider  alternatives  which  offer  a 
higher  level  of  security.  One  of  these 


alternatives  may  be  proposed  as  a 
replacement  standard  at  the  1998 
review  ■' 

It  is  NlSTs  review  that  a  multi-year 
transition  penod  will  be  necessary  to 
move  toward  any  new  encryption 
standard  and  that  DES  will  continue  to 
be  of  sufficient  strength  for  many 
appUcations.  NIST  will  consuh  with  all 
interested  parties  so  that  a  smooth 
transition  can  be  accompUshed. 

In  order  to  provide  a  basis  for  the 
evaluation  of  encrv'ption  algorithms 
submitted  to  be  considered  as  the  AEA 
for  incorporation  into  the  FTPS  for  AES, 
evaluation  criteria  will  be  used  to 
review  submitted  algorithms  Comments 
on  the  draft  criteria  (and,  at  the 
appropriate  time,  or  candidate 
algorithms)  from  voluntary  consensu;; 
standards  organizations  are  particularly 
encouraged, 

Proposed  Draft  Minimum  Acceptability 
Requirements  and  Evaluation  Criteria 

The  draft  minimum  acceptability 
requirements  and  evaluation  criteria  are: 

A.l     AES  shall  be  publicly  defined. 

A. 2     AES  shall  be  a  synnmetric  block 
cipher. 

A. 3     AES  shall  be  designed  so  that 
the  key  length  may  be  increased  as 
needed. 

A. 4     AES  shall  be  implementable  in 
both  hardware  and  software. 

A. 5     AES  shall  either  be  (a)  freely 
available  or  (b)  available  under  terms 
consistent  with  the  ,\merican  National 
Standards  Institute  (-\NSI)  patent 
poUcy. 

A.e"    Algorithms  which  meet  the 
above  requirements  will  be  judged 
based  on  the  following  factors: 

(a)  Security  (i.e..  the  effort  required  to 
cryptanalyze), 

fb)  Computational  efficiency. 

(c)  Memory  requirements, 

(d)  Hardware  and  software  suitability, 

(e)  Simplicity. 

(f)  Flexibility,  and 

(g)  Licensing  requirements. 
Comments  are  tieing  sought  on  these 

draft  minimum  acceptability  criteria 
and  evaluation  cnteria.  suggestions  for 
other  cnteria.  and  relative  importance  of 
each  individual  criterion  in  the 
evaluation  process.  Criteria  will  be 
finahzed  bv  NLST  following  the  criteria 
workshop. 

Proposed  Draft  Submission 
Requirements 

In  order  to  provide  for  an  orderly,  fair. 
and  timely  evaluation  of  candidate 
algorithm  proposals,  submission 
requirements  will  specify  the 
procedures  and  supporting 
documentation  necessary  to  submit  a 
candidate  algorithm. 
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B.l     A  complete  written  specification 
of  the  algorithm  including  all  necessary 
mathematical  equations,  tables,  and 
parameters  needed  to  implement  the 
algorithm. 

B.2     Software  implementation  and 
source  code,  in  .^NSI  C  code,  which  will 
compile  on  a  personal  computer.  This 
code  will  be  used  to  compare  software 
performance  and  memory  requirements 
with  respect  to  other  algorithms. 

B.3     Statement  of  estimated 
computational  efficiency  m  hardware 
and  software. 

B.4     Encryption  example  mapping  a 
specified  plaintext  value  into  ciphertext 

B.5     Statement  of  licensing 
requirements  and  patents  which  may  be 
infringed  by  implementations  of  this 
algorithm. 

B.6     An  analysis  of  the  algorithm 
with  respect  to  known  attacks. 

B.7     Statement  of  advantages  and 
Umitations  of  the  submitted  algorithm, 
(end  of  draft  submission  requirements) 

Since  both  the  evaluation  cntena  and 
submission  requirements  have  not  yet 
been  set.  candidate  algorithms  should 
NOT  be  submitted  at  this  time. 

Dated:  December  16,  1996. 
Samuel  Kramer, 
Associate  Director 

[FR  Doc.  96-32494  Filed  12-31-96;  8:45  am] 
BILUNC  COOC  3S1»-CM-M 


National  Oceanic  and  Atmospheric 
Administration 

[Docicet  No.  960322092-6367-04;  I.D. 
122696A] 

RiN0646-ZA19 

Gulf  of  Mexico  Sustainable  Fisheries 
Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice;  request  for  comments. 

summary:  Pursuant  to  the 
Interjurisdictional  Fisheries  Act  of  1986 
(IFA),  the  Secretary  of  Commerce 
(Secretary)  declared  fishery  resource 
disasters  in  the  Northeast.  Northwest, 
and  the  Gulf  of  Mexico  (Gulf)  on  August 
2.  1995.  Emergency  aid  totahng  $15 
million  was  made  available  for  the  Gulf, 
$5  million  of  which  has  been  committed 
for  financial  assistance  to  commercial 
fishermen  who  suffered  uninsured 
fishing  vessel  or  gear  damage  or  loss 
caused  by  hurricanes,  floods,  or  their 
aftereffects  that  occurred  from  August 
22,  1992  through  December  31.  1995. 
NMFS  now  proposes  to  allocate  the 
remaining  $10  milUon  to  the  five  Gulf 


states'  fisheries  resources  agencies  for 
projects  or  other  measures  designed  to 
alleviate  the  long-term  effects  of  the 
disasters  on  the  Gulfs  fishery  resources 
and  associated  habitat.  Pursuant  to  the 
IFA.  NMFS  must  provide  notice  and  an 
opportunity  for  public  comment  on  any 
terms,  limitations,  and  conditions  that 
are  established  as  prerequisites  for 
receivmg  IFA  Federal  assistance  funds. 
This  notice  describes  those  terms, 
limitations,  and  conditions,  and 
requests  public  comment. 
DATES:  Comments  must  be  submitted  on 
or  before  January  30,  1997. 
ADDRESSES:  Comments  regarding  this 
proposed  program  should  be  sent  to  the 
National  Marine  Fisheries  Service. 
Southeast  Region,  9721  Executive 
Center  Drive.  St.  Petersburg,  FL  33702- 
2432. 

FOR  FURTHER  INFORMATION  CONTACT: 
Buck  Sutter,  (813)  570-5324. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  2,  1995,  the  Secretary 
declared  fishery  resource  disasters  in 
the  Pacific  Northwest,  New  England, 
and  the  Gulf.  With  respect  to  the  Gulf, 
the  Secretary's  disaster  declaration 
(Declaration)  cited  multiple  impacts. 
Non-point  source  nutnents  and  debris 
entering  the  Gulf  as  a  result  of  the 
Mississippi  River  floods  in  1993  and 
1994  caused  severe  hypoxia,  a  condition 
where  the  excess  nutrients  react  to 
deplete  the  water  of  necessary  oxygen, 
which  spread  to  massive  areas  in  the 
Gulf  and  threatened  marine  life  and 
coastal  resources.  The  flood  debris 
created  underwater  hazards  for 
commercial  fishermen  who  suffered 
damaged  or  lost  gear  and  vessels.  In 
addition,  the  Secretary  cited  hurricanes 
that  harmed  fisheries  habitat  and 
engendered  substantial  economic 
damage  and  social  disruption.  Because 
of  these  impacts,  the  Secretary  made 
$15  miUion  available  for  the  Gulf  of 
Mexico  for  disaster  relief. 

On  |une  10,  1996.  NMFS  pubUshed  a 
final  notice  describing  the  Gulf  of 
Mexico  Fisheries  Disaster  Program 
(FDP),  which  committed  up  to  $5 
million  of  the  available  $15  million  for 
direct  grants  to  commercial  fishermen 
who  suffered  uninsured  fishing  vessel 
or  gear  damage  or  loss  caused  by  the 
hurricanes,  floods,  or  their  aftereffects 
(61  FR  29350,  June  10,  1996;  61  FR 
55132,  Oct.  24.  1996). 

Section  308(d)  of  the  IFA  allows  the 
Secretar\'  to  help  persons  engaged  in 
commercial  fisheries  by  providing 
assistance  indirectly  through  state  and 
local  government  agencies.  Therefore, 
the  Secretary  proposes  to  use  the 


remaining  $10  milUon  in  Gulf  disaster 
assistance  for  projects  or  other  measures 
to  alleviate  tht-  long-term  impacts  on 
Gulf  fishery  resources  and  associated 
habitat  from  conditions  cited  in  the 
August  2,  1995,  Declaration.  Because 
the  impacts  varied  from  state  to  state,  a 
determination  has  been  made  to  provide 
this  assistance  through  the  five  Gulf 
state  fisheries  resoiU"ces  agencies,  as 
they  are  in  the  best  position  to 
determine  how  the  funds  can  be  used.     ' 

This  notice  proposes  the  criteria  that 
will  be  used  by  NOAA  to  fund  state 
disaster  assistance  proposals  and 
provides  opportunity  for  public 
comment.  NMFS  will  publish  a  final 
notice  that  will  address  public 
comments  submitted  on  this  notice  and 
establish  the  final  criteria  for  the  state 
grants.  States  will  also  be  notified  and 
required  to  comply  with  all  existing 
Federal  assistance  requirements.  Once 
NMFS  determines  that  a  state's 
proposal(s)  complies  with  all  applicable 
terms,  limitations,  and  conditions, 
NMFS  will  enter  into  a  financial 
assistance  agreement  with  that  state  for 
the  administration  of  each  project. 

After  consultations  with  appropriate 
state  officials  and  review  of  available 
information  regarding  the  impacts  of 
disasters  that  occurred  from  August  23, 
1992,  through  December  31.  1995, 
NMFS  has  decided  upon  the  followring 
apportionment  of  funds:  Alabama — $1 
million;  Florida — $2.25  million; 
Louisiana — $4.5  million;  Mississippi — 
$1  million;  and  Texas — $1.25  million, 

I.  Criteria 

In  order  to  be  considered  for  funding, 
a  state  proposal  must  adhere  to  the 
following  criteria: 

1.  The  proposed  project(s)  must  be 
consistent  with  the  original  intent  of  the 
Secretary's  disaster  declaration  and  the 
IFA  (i,e.,  each  project  must  address 
conditions  resulting  from  nutrients  and 
debris  entering  the  Gulf  as  a  result  of 
floods  and/or  hurricanes  or  hurricane- 
strength  storms  from  August  23,  1992, 
through  December  31. 1995). 

2.  Projects  must  address  the  long-term 
benefit  of  the  fishery  resource  and 
associated  habitat  and  must  seek  to 
create  healthy,  sustainable  fisheries  in 
the  Gulf  of  Mexico. 

3.  Projects  must  not  duplicate  existing 
Federal,  state,  or  local  projects. 
However,  they  may  augment  or  allow 
the  maintenance  of  effort  of  existing 
projects,  provided  that  those  projects  are 
consistent  with  all  other  criteria.  In 
other  words,  separate  funds  may  be 
used  to  maintain  existing  projects. 

4.  Projects  that  primarily  involve  new 
data  collection  must  show  a  clear 
relationship  between  that  project  and 
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long-term  benefits  to  the  fishery 
resource  that  are  attainable  without 
additional  hinding.  A  new  data 
collection  project  that  would  not 
provide  sufficient  useful  information  to 
help  Gulf  fisheries  unless  the  project 
received  additional  funding  would  not 
qualify  under  this  program. 

Projects  that  would  qualify  under 
these  criteria  might  include  restoration/ 
development  of  hurricane  or  flood- 
damaged  habitat,  enhancement  of  stocks 
that  dechned  due  to  hypoxia  or  habitat 
loss,  or  fishing  capacity  reduction 
projects  to  alleviate  the  excess  capacity 
targeting  the  depleted  stocks  and  to 
mitigate  the  financial  harm  suffered  by 
fishermen  who  targeted  these  stocks. 

n.  Determinations  and  Administration 

All  state  grant  proposals  will  be 
reviewed  by  the  Department  of 
Commerce,  NOAA,  and  NMFS.  Final 
project  selections  will  be  made  by 
^fMFS  ensuring  that  there  is  no 
dupUcation  with  other  projects  funded 
by  NOAA  or  other  Federal 
organizations.  If  a  proposal  is  accepted. 
NOAA  will  enter  into  a  financial 
assistance  agreement  with  the 
submitting  state. 

Catalogue  of  Federal  Domestic 
Assistance 

The  Program  is  listed  in  the 
"Catalogue  of  Federal  Domestic 
Assistance"  under  No.  11.452,  Unalhed 
Industry  Projects. 

Classification 

This  proposed  program  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866.  The  Assistant 
General  Counsel  for  Legislation  and 
Regulation  of  the  Department  of 
Commerce  certified  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  as  follows: 

I  certify  that  this  notice  would  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities.  Pursuant  to  this 
program,  a  total  of  $10  million  will  be 
divided  among  five  states  to  design  a 
program  of  assistance  to  eligible  industry 
participants.  As  each  state  has  flexibility  to 
design  its  own  implementation  of  the 
program,  the  funds  to  be  allocated  to  each 
state  are  likely  to  be  spent  on  numerous 
varied  projects.  Some  projects  might  provide 
direct  financial  benefits  to  fishermen  while 
other  projects  might  involve  environmental 
restoration  and  research,  which  are  designed 
to  benefit  the  fishery  directly,  and  only 
indirectly  benefit  fishermen.  Given  the 
extensive  universe  of  potential  applicants, 
the  limited  funds  available,  and  the  wide 
range  of  potential  projects,  it  is  unlikely  that 
20  percent  or  more  of  the  industry  will  be 
affected  to  an  extent  in  excess  of  5  percent 
of  gross  revenues.  As  the  program  is  meant 
to  benefit  the  industry,  it  is  also  unlikely  that 


the  action  will  precipitate  a  10  percent 
increase  in  compliance  cost  for  20  percent  or 
more  of  industry  participants,  or  cause  2 
percent  of  fishery  participants  to  cease 
op>e  rations. 

Therefore,  an  initial  Regulatory 
Flexibility  Act  analysis  was  not 
prepared. 

Authority:  Public  Law  99-659  (16  U.S.C. 
4107  et  seq.y.  Public  Law  102-396;  Public 
Law  104-134. 

Dated:  December  26. 1996. 

Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service 
[FR  Doc.  96-33368  Filed  12-31-96;  8:45  am] 
WLUNG  CODE  3510-22-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-1 98-000] 

Gulf  States  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 


December  26, 1996. 

Take  notice  that  on  December  20. 
1996,  Gulf  States  Transmission 
Corporation  (GSTC)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  certain  pro  forma  tariff 
sheets  to  be  effective  January  1.  1997. 

GSTC  states  that  the  purpose  of  the 
filing  is  to  reflect  changes  to  comply 
with  Order  No.  582,  issued  September 
28,  1995  in  Docket  No.  RM95-3-O00. 

GSTC  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  96-33321  Filed  12-31-96;  8:45  am) 

BILLMO  CODE  6717-01-11 


Pro)ect  htos.  503, 1971, 1975. 2061, 2726, 
2777,  2778 — Idaho] 

Idaho  Power  Company;  Notice  of 
Public  IMeeting 

December  26.  1996 

On  Tuesday,  February  4.  1997.  in 
Boise.  Idaho,  the  Federal  Energy 
Regulatory  Commission  staff  will  host  a 
public  meeting  to  solicit  input  from 
federal  and  state  agencies,  Indian  tribes, 
non-governmental  organizations,  and 
the  public  on  how  the  Commission 
should  conduct  the  cumulative  effects 
analysis  for  the  relicensmg  of  eight  of 
the  Idaho  Power  Company's  Snake  River 
hydroelectric  projects. 

The  eight  projects  are:  Bhss  (P-1975). 
Lower  Sabnon  Falls  {P-2061),  Upper 
Sabnon  Falls  (P-2777).  Shoshone  Falls 
(P-2778),  C).  Strike  (P-2055),  Upper 
and  Lower  Malad  (P-2726),  Hells 
Canyon  (P-1971),  and  Swan  Falls  (P- 
503).  These  projects,  located  on  a  360- 
mile-long  reach  of  the  mainstem  Snake 
River  in  Idaho,  have  existing  Ucenses 
that  will  expire  between  December  1997 
and  June  2010. 

The  meeting  will  be  held  at:  Boise 
Centre  on  the  Grove.  850  \V  Front 
Street,  Waters  Room,  10:00  a.m.  to  4:00 
p.m. 

The  meeting  will  be  recorded  by  a  court 
reporter. 

To  help  focus  discussions  at  the 
public  meeting,  the  Commission  will 
mail  a  discussion  paper  titled 
"Approaches  to  Cumulative  Analysis  for 
the  Snake  River  Basin  Relicensmg."  to 
all  entities  on  the  Snake  River 
Rehcensing  Collaborative  Team  mailing 
list  and  the  Bliss.  Lower  Salmon  Falls, 
and  Upper  Salm  in  Falls  Projects 
mailing  list.  Copies  of  the  discussion 
paper  will  also  be  available  at  the  public 
meeting. 

For  further  information  please  contact 
Mr.  Alan  Mitchnick  at  (202)  219-2826 
Lois  0.  Cashell, 
Secretary 
[PR  Doc  96-33322  Filed  12-31-96.  8  45  ami 

BtLLMG  CODE  6717-01-M 


Pocket  No.  ER96-3099-^XX)] 

Midwest  Energy,  Inc.;  Notice  of  Filing 

December  26.  1996. 

Take  notice  that  on  November  27, 
1996.  Midwest  Energ\\  Inc.  (Midwest), 
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tendered  for  filing  an  ,\mended  Energy 
Purchase  Agreement  for  Market  Based 
Sales  Service  between  Midwest  and  the 
City  of  Colby.  Kansas. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers.  State  Commissions  and  other 
interested  parties. 

Anv  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC 
20426.  in  accordance  with  Rules  2 1 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211 
and  18  CFR  385  214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  30.  1996  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
Lois  D.  Cashell, 
Secretary- 
[PR  Doc  96-33342  Filed  12-31-96;  8:45  am] 

BtLUNQ  COOC  671 7-01 -M 


[Docket  Nos.  RP95-271-00a  and  RP94-227- 

008] 

Transwestem  Pipeline  Company; 
Notice  of  Refund  Report 

December  26,  1996 

Take  notice  that  on  December  20, 
1996  Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  a 
Report  of  Refunds  shov^nng  refunds  that 
were  made  to  Transwestem  s  customers 
on  December  2.  1996  pursuant  to 
Section  1  of  the  Stipulation  and 
Agreement  (Settlement)  filed  in  the 
referenced  docket  on  Mav  21.  1996,  and 
approved  by  the  Commission  on 
October  16.' 1996 

Transwestem  states  that  copies  of  the 
fihng  were  served  on  its  gas  utilitv 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC, 
20426,  in  accordance  with  Rule  21 1  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  2. 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  tor  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Dor,  96-33323  Filed  12-31-96;  8:45  ara| 
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[Docket  No,  ER97 -788-000,  et  al.] 

Wisconsin  Public  Service  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  24.  1996 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-788-000I 

Take  notice  that  on  December  13, 
1996,  Wisconsin  Public  Service 
Corporation  (WPSC).  tendered  for  filing 
an  executed  Transmission  Ser\ice 
Agreement  between  WPSC  and  Western 
Resources.  The  Agreement  provides  for 
transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

Comment  date:  January  7.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER97-789-000) 

Take  notice  that  on  December  13. 
1996,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
an  executed  Transmission  Service 
Agreement  between  WPSC  and 
Wi.sconsin  Power  &  Light  Company.  The 
Agreement  provides  for  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff.  FERC 
Original  Volume  No.  11 

Comment  date:  January  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Boston  Edison  Company 

(Docket  No.  ER97-790-OOOI 

Take  notice  that  on  December  13, 
1996.  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
.^greement  under  Original  Volume  No. 
8,  FERC  Order  888  Tariff  (Tariff}  for  The 
Power  Company  of  America.  LP  (The 
Power  Company).  Boston  Edison 
requests  that  the  Service  Agreement 
become  effective  as  of  December  1. 
1996, 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  The  Power  Company 
and  the  Massachusetts  Department  of 
Public  UtiUties. 


Comment  date:  January  7,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER97-791-OOOJ 

Take  notice  that  on  December  13, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement  dated  December  9,  1996, 
with  Sonat  Power  Marketing  L.P. 
(Sonat)  under  PP&L's  FERC  Electric 
Tariff,  Original  Volume  No.  1.  The 
Service  Agreement  adds  Sonat  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
December  13,  1996.  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Sonat  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  7,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Portland  General  Electric  Company 

(Docket  No,  ER97-792-0001 

Take  notice  that  on  December  13. 
1996,  Portland  General  Electric 
Company  (PGE),  tendered  for  filing 
under  PGE's  Final  Rule  pro  forma  tariff 
(FERC  Electric  Tariff  Original  Volume 
No.  8,  Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
with  Aquila  Power  Corporation. 

Pursuant  to  18  CFR  35.11.  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreements  to  become 
effective  December  6,  1996. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Aquila  Power  Corporation 
as  noted  in  the  filing  letter. 

Comment  date:  January  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER97-793-000) 

Take  notice  that  on  December  16, 
1996,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  a 
copy  of  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Entergy  Services,  Inc. 
under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  January  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER97-794-0001 

Take  notice  that  on  December  16, 
1996,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
a  service  agreement  between  Louisville 
Gas  and  Electric  Company  and 
PanEnergy  Power  Services  under  Rate 
GSS. 

Comment  date:  Januar\'  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER97-795-OOOI 

Take  notice  that  on  December  16, 
1996,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  fihng  a 
copy  of  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Wisconsin  Electric  Power 
Company  under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  January  7,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Louisville  Gas  and  Electric  Company 

[Docket  No  ER97-796-0001 

Take  notice  that  on  December  16. 
1996,  Louisville  Gas  and  Electric 
Company  (LG&E).  tendered  for  filing  a 
copy  of  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Wabash  Valley  Power 
Association  under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  January  7,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Louisville  Gas  and  Electric 
Company 

[Docket  No  ER97-797-000! 

Take  notice  that  on  December  16. 
1996.  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  a 
copy  of  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement 
between  Louisville  Gas  and  Electric 
Company  and  Cinergy  Services.  Inc. 
under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  January  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER97-79&-OO01 

Take  notice  that  on  December  16. 
1996,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  a 
copy  of  a  Non-Firm  Point-to-Point 
Transmission  Service  .Agreement 
between  Louisville  Gas  and  Electric 


Company  and  American  Electric  Power 
Service  Corporation  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  Januar\'  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 2.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER97-79&-0001 

Take  notice  that  on  December  16, 
1996,  Central  Illinois  Public  Ser\'ice 
Company  (CIPS),  submitted  nineteen 
service  agreements,  dated  between 
November  1,  1996  and  December  16, 
1996,  establishing  the  following  as 
customers  under  the  terms  of  CIPS' 
Open  Access  Transmission  Tariff:  AES 
Power,  Inc.,  American  Electric  Power 
Ser\'ices  Corp.,  Carolina  Power  &  Light 
Co.,  Central  Illinois  Light  Co..  Cinergy 
Senices,  Inc..  Duke/Louis  Dreyfus 
L.L.C.,  Engelhard  Power  Marketing, 
Illinois  Power  Co..  lUinova  Power 
Marketing  Division.  Jpower,  Inc., 
Kentucky  Utilities  Co.,  Koch  Power 
Services,  Inc.,  MidCon  Power  Services 
Corp.,  QST  Energy  Trading  Inc.. 
Tennessee  Power  Co.,  Virginia  Electric 
and  Power  Co.,  Western  Resources, 
Wisconsin  Electric  Power  Co  and 
Wisconsin  Power  and  Light  Co. 

CIPS  requests  an  effective  date  of 
November  16.  1996  for  these  service 
agreements.  Accordingly.  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
ser\'ed  upon  the  foregoing  customers 
and  the  Illinois  Commerce  Commission. 

Comment  date:  Januarv'  7,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Montaup  Electric  Company 

[Docket  No.  ER97-80CM)00l 

Take  notice  that  on  December  Ift, 
1996,  .Montaup  Electric  Company 
(Montaup),  filed  (1)  executed  unit  sales 
ser\ice  agreements  under  Montaup 
FERC  Electric  Tariff.  Original  Volume 
No.  Ill;  and  (2)  executed  service 
agreements  for  the  sale  of  system 
capacity  and  associated  en?rgy  under 
Montaup's  FERC  electric  tariff,  Original 
Volume  No.  IV.  The  ser\ice  agreements 
under  both  tariff  are  between  .Montaup 
and  following  companies  (buyers): 

]   TransCanada  Po\\'er  Corp  [TPC) 

2,  PanEnergy  Power  Services.  Inc.  (PT?v1S) 

3  Eastern  Power  Distribution.  Inc.  (EPD) 

4  Federal  Energy  Sales.  Inc.  (FES) 

5.  Coral  Power.  L.L.C.  (CORAL) 

6.  Equitable  Power  Sources  Company  (EPSC) 

7.  Baltimore  Gas  &  Electric  Co  (BG&El 

8  Southern  Energy  Markelmg.  Inc  (Southern 

Energy) 
9.  CPS  Utilities  (CPS) 

Montaup  requests  a  waiver  of  the 
sixty-day  notice  requirement  so  that  the 


service  agreements  may  become 
effective  as  of  December  16.  1996  No 
transactions  have  occurred  under  anv  of 
the  agreements 

Comment  date:  januarv-  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Entergy  Ser-'ices,  Inc. 

[Docket  No.  ER97-801-OOO1 

Take  notice  that  on  December  16. 
1996.  Entergy  Ser\'ices,  Inc  (Entergv' 
Services),  on  behalf  of  Entergy 
.\rkansas.  Inc.,  Entergy  Gulf  States.  Inc., 
Entergy  Louisiana,  Inc..  Entergy 
Mississippi,  Inc.,  and  Entergy  New- 
Orleans,  Inc.  [collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-to-Point 
Transmission  Service  Agreement 
between  En:ergy  Services,  as  .agent  for 
the  Entergy  Operating  Companies,  and 
Electric  Cleannghouse,  Inc.  (ECT). 

Comment  date  January  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

15.  Wisconsin  Power  and  Light 
Company 

IDocket  No.  ER97-802-OO01 

Take  notice  that  on  December  16, 

1995,  Wisconsin  Po'ver  and  Light 
Company  (UT&L),  tendered  for  filing  a 
Form  of  .Service  .Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  establishing  Western  Resources 
as  a  point-to-point  transmission 
customer  under  the  terms  of  WP&L's 
Transmission  Tariff. 

WP&L  requests  an  effective  d.ate  of 
December  5.  1996,  and  accordingly 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upor  ^e  Public  Ser\'ice 
Commission  of  Wisconsin. 

Comment  date:  January  7.  1997,  in 
accordance  witn  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Veimont  Public  Service 
CorTJoration 

iDockel  No  ER9r-803-OOO| 
Take  notice  that  on  December  16, 

1996,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  an  amendment  to  its  FPC  Rate 
Schedule  29,  Supplement  2  which 
tracks  a  retail  rat"  increase  approved  by 
the  Vermont  Pub  ic  Service  Board, 

Central  Vermont  requests  the 
Commission  to  waive  its  notice  of  filing 
requirement  to  permit  the  amendment 
to  become  effective  according  to  its 
terms  In  support  of  its  request  Central 
Vermont  states  that  allowing  the 
amendment  to  br  ome  effective  as 
provided  will  enable  the  Company  and 
its  customers  to  achieve  mutual 
benefits. 
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Comment  date:  January  7.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  &  Light  Company 

IDociiet  No.  ER97-8O4-0OOi 

Take  notice  that  on  December  16, 
1996,  Florida  Power  &  Light  Company 
(FPL),  filed  the  Contract  for  Purchases 
and  Sales  of  Power  and  Energy  between 
FPL  and  Coral  Power  L.L.C.  FPL 
requests  an  effective  date  of  December 
20,  1996. 

Comment  date:  Januar\'  7.  1997.  in 
accordance  with  Stande.rd  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CP'R  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bocome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary- 
|FR  Doc.  96-33320  Filed  12-31-96;  8:45  am] 

BILUNG  COOE  S717-01-P 


[Docket  Nos.  CP95-1 94-001,  CP95-194- 
003,  CP96-C27-000,  and  CP9e-O27-00l] 

Northern  Border  Pipeline  Company; 
Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Availabilir.'  of  the 
Draft  Environmental  Impact  Statement 
for  the  Proposed  Northern  Border 
Project  and  Notice  of  Public  Meetings 

December  26,  1996 

The  staff  of  the  Federal  Energy 
Regulator)-  Commission  (FERC  or 
Commission)  has  prepared  a  draft 
environmental  impact  statement  (DEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Northern  Border  Pipeline 
Company  (Northern  Border)  and  .Natural 
Gas  Pipeline  Company  of  .America 
(Natural)  in  the  above- referenced 
dockets,  collectively  referred  to  as  the 
Northern  Border  Project. 

The  DEIS  was  prepared  to  satisfy  the 
requirements  of  tJie  National 
Environmental  PoUcy  Act.  The  staff 


concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  have  limited 
environmental  impact. 

The  DEIS  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities: 

Northern  Border 

•  About  390.0  miles  of  new  natural 
gas  pipeline; 

•  Aoout  303,500  horsepower  (hp)  of 
new  compression; 

•  9  new  and  1  modified  meter 
stations,  5  new  pig  launcher/receivers,  1 
new  office/warehouse  building,  and  16 
new  and  9  modified  valves;  and 

•  13  new  communication  towers. 

Natural 

•  About  85.7  miles  of  new  natural  gas 
pipeline; 

•  About  9.000  hp  of  new 
compression;  and 

•  3  new  pig  launcher/receivers  and 
17  new  or  modified  valves. 

The  purpose  of  the  proposed  facilities 
would  be  to  transport  up  to  1,226.3 
million  cubic  feet  per  day  of  natural  gas 
from  producing  regions  in  Canada  and 
the  Williston  Basin  in  Montana  and 
North  Dakota  to  natural  gas  shippers 
and  local  distribution  companies  in  the 
Midwest,  primarily  the  Chicago  area. 

Specific  Comment  Request 

The  staff  has  identified  and  evaluated 
two  system  alternatives  to  the  proposed 
combined  facilities  between  Harper, 
Iowa  and  Chicago,  Illinois,  the  Amarillo 
and  Iowa/Illinois  System  Alternatives. 
To  assist  the  staff  in  its  evaluation  of  the 
system  alternatives,  we  request  specific 
comments  on  the  impacts  and  benefits 
of  using  each  of  the  alternatives  as 
compared  to  the  applicants'  proposals. 
Area  residents,  local  or  state 
governments,  and  Northern  Border  and 
Natural  are  asked  to  comment  on 
whether  the  ,Amarillo  and/or  the  Iowa/ 
Illinois  System  Alternatives  are 
reasonable  and  practical  and  preferable 
to  the  combined  proposed  facilities 
between  Harper  and  Chicago.  Comments 
should  also  specifically  address  any 
impacts  on  project  timing  and  related 
costs/'benefits. 

Comment  Procedure 

Written  Comments 

Any  person  wishing  to  comment  on 
the  DEIS  may  do  so.  Written  comments 
must  be  received  on  or  before  February 
18,  1997.  reference  Docket  No.  CP95-' 
194-001.  and  be  addressed  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  N.E., 
Washington,  DC  20426. 


A  copy  of  the  written  comments 
should  also  be  sent  to  the  FERC  Project 
Manager  identified  below. 

Public  Meeting  Schedule 

Three  public  meetings  to  receive 
comments  on  the  DEIS  will  be  held  at 
the  following  times  and  locations: 


Date 


Feb.  4,  1997 
Feb.  5,  1997 
Feb.  6,  1997 


Location 


Channahon,  IL. 
Princeton,  IL. 
Walcott,  lA. 


The  meeting  in  Channahon,  Illinois 
will  be  held  at  the  Channahon  Junior 
High  School.  The  meeting  in  Princeton, 
Illinois  will  be  held  at  the  Bureau 
County  Metro  Center.  The  meeting  in 
Walcott,  Iowa  will  be  held  at  the 
American  Legion. 

Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  environmental 
impacts  described  in  the  DEIS.  Anyone 
who  would  like  to  speak  at  the  public 
meetings  may  get  on  the  speakers  list  by 
contacting  the  FERC  Project  Manager  or 
signing-up  at  the  public  meetings. 
Priority  will  be  given  to  persons 
representing  groups.  Transcripts  will  be 
made  of  the  meetings. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  DEIS,  a  final  environmental 
impact  statement  (FEIS)  will  be 
published  and  distributed.  The  FEIS 
will  contain  the  staffs  responses  to 
timely  comments  received  on  the  DEIS.  ' 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed, 
therefore,  parties  now  seeking  to  file  late 
interventions  must  show  good  cause,  as 
required  by  section  385.214(b)(3),  why 
this  time  limitation  should  be  waived. 
Environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  You 
do  not  need  intervenor  status  to  have 
your  comments  considered. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch.  888  First  street,  N.E., 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  DEIS  have  been  mailed 
to  federal,  state,  and  local  agencies, 


UMI 


Federal  Register  /  Vol.  62,  No.  1  /  Thursday.  January  2,  1997  /  Notices 


99 


public  interest  groups,  interested 
individuals,  newspapers,  and  parties  to 
this  proceeding. 

For  additional  procedural  information 
or  a  limited  number  of  copies  of  this 
DEIS  contact:  Ms.  Laura  Turner, 
Environmental  Project  Manager, 
Environmental  Review  and  Compliance 
Branch  II,  Office  of  Pipeline  Regulation, 
888  First  Street,  N.E.,  RM  7M-02, 
Washington,  DC  20426,  (202)  208-0916. 
Lois  D.  Cashell, 
Secretary- 

|FR  Doc.  96-33324  Filed  12-31-96;  8:45  ami 
BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30072M;  FRL-657&-1] 

Pesticide  Tolerance  Processing  Fees 
Deposit  Fund 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  EPA  announces  that,  as  a 
result  of  the  passage  of  the  Food  Quality 
Protection  Act  on  August  3,  1996.  all 
fees  related  to  pesticide  tolerance 
activities  are  being  deposited  in  the 
Reregistration  and  Expedited  Processing 
Fund.  The  current  fee  schedule  for 
tolerance  activities  has  not  been 
changed. 


EFFECTIVE  DATE:  Januarv  2.  1997. 


Bv 


FOR  FURTHER  INFORMATION  CONTACT: 
mail:  lantha  Gilmore.  Resource 
Management  Staff.  Office  of  Pesticide 
Programs  (7501C),  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460  Office  Location 
and  telephone  number:  Room  700-D. 
CM  #2,  1921  Jefferson  Davis  Highway, 
Arhngton,  Virginia,  (703-305-6127);  e- 
mail:  gilmore.iantha@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  408(m)  of  the 
Federal.  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  August  3. 
1996,  the  EPA  announces  that  all  fees 
related  to  tolerance  activities  collected 
under  40  CFR  180.33  are.  as  of  the  date 
of  this  notice,  being  deposited  in  the 
Reregistration  and  Expedited  Processing 
Fund. 

The  current  tolerance  fee  regulations 
(40  CFR  180.33)  were  promulgated 
under  the  former  section  408(o)  of  the 
FFDCA  and  were  deposited  to  the 
Tolerance  Fee  Fund.  The  new  section 
408(m)  uses  almost  identical  language  to 
that  used  in  the  earlier  section  408(o), 
except  that  section  408(m)  specifies  that 


tolerance  fees  are  to  be  deposited  into 
the  Reregistration  and  Expedited 
Processing  Fund.  Because  the  two 
sections  are  otherwise  nearly  identical, 
tolerance  fees  will  continue  for  now  to 
be  subject  to  the  existing  fee  schedule  in 
40  CFR  180.33. 

EPA  anticipates  that  this  '"ee  schedule 
will  be  sufficient  to  provide,  equip,  and 
maintain  an  adequate  tolerance 
assessment  program  over  the  short  term 
For  the  longer  term,  EPA  is  currentlv 
engaged  in  a  public  process  to 
determine  how  best  to  implement  all  the 
provisions  of  the  new  FFDCA  section 
408.  If.  at  the  completion  of  this  process, 
EPA  concludes  that  any  changes  in 
EPA's  tolerance  assessment  program 
requires  a  change  in  the  existing 
tolerance  fee  structure,  EPA  will  revise 
the  fee  schedule  accordingly. 

Until  the  above  public  process  is 
completed,  the  current  procedure  for 
increasing  the  fee  structure  to  reflect  the 
annual  increase  for  civihan  Federal 
General  Schedule  (OS)  employees 
working  in  the  Washington,  DC/ 
Baltimore.  MD  metropolitan  area  will 
continue.  When  these  automatic 
adjustments  are  made,  a  new  fee 
schedule  will  be  published  as  a  final 
rule  in  the  Federal  Register  to  become 
effective  30  days  or  more  after 
publication, 

In  the  meantime,  all  deposits  and  fees 
required  by  the  regulations  in  40  CFR 
part  180  must  be  paid  by  money  order, 
bank  draft,  or  certified  check  drawn  to 
the  order  of  the  Environmental 
Protection  Agency.  All  deposits  and  fees 
must  be  forwarded  to  the  Environmental 
Protection  Agency,  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs  (Tolerance  Fees). 
P.  O.  Box  360277M.  Pittsburgh,  PA 
15251.  The  payments  should  be  labeled 
"Tolerance  Petition  Fees"  and  should  be 
accompanied  only  by  a  copy  of  the  letter 
or  petition  requesting  the  tolerance. 

The  actual  letter  or  petition  along 
with  supporting  data,  shall  be 
forvk'arded  within  30  days  of  payment  to 
the  Environmental  Protection  Agency. 
Office  of  Pesticide  Programs. 
Registration  Division,  (7505C) 
Washington.  DC  20460.  A  petition  will 
not  be  accepted  for  processing  until  the 
required  fees  have  been  submitted.  A 
petition  for  which  a  waiver  of  fees  has 
been  requested  will  not  be  accepted  for 
processing  until  the  fee  has  been  waived 
or.  if  the  waiver  has  been  denied,  the 
proper  fee  is  submitted  after  notice  of 
denial.  A  request  for  waiver  or  refund 
will  not  be  accepted  after  scientific 
review  has  begun  on  a  petition. 


Dated;  December  19,  1996. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

[PR  Doc  96-33298  Filed  12-31-96;  8:45  am) 

BILUNG  CODE  65A&-60-F 

[FRL-6673-3] 

Proposed  Settlement  Under  Section 
122(h)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

AGENCY:  Environmental  Prot(H~1um 

.Agency 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 

SUMMARY:  The  Envirorunental  Protection 
.\gency  (EP.M  is  proposing  to  enter  into 
an  administratne  settlement  to  resolve 
certain  claims  under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980.  as  amended 
(CERCLA).  Notice  is  being  published  to 
inform  the  public  of  the  proposed 
settlement  and  o.  the  opportunity  to 
comment.  This  settlement  is  intended  to 
resolve  the  sole  settling  party's  liabilit) 
for  certain  response  costs  incurred  by 
EP.A  at  the  Monroe  Township  Landfill 
Superfund  Site  in  Monroe  Township. 
New  Jersey. 

DATES:  Comments  must  be  provided  on 
or  before  Februar\-  3,  1997. 
ADDRESSES:  Comments  should  be 
addressed  to  the  US.  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel.  290  Broadway — 17th  Floor, 
New  York.  N"^'  10007.  and  should  refer 
to:  In  the  Matter  of  the  Monroe 
TowTiship  Landfill  Superfund  Site: 
Browning-Ferris  Industries  of  South 
Jersev.  Inc  ,  Settling  Party.  U.S.  EPA 
Index  No  Il-CERCL.^-96-0110. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  .Agency, 
Office  of  Regional  Counsel.  290 
Broadway — 17th  Floor.  New  York,  N'Y 
10007:  Attention:  William  C.  Tucker. 
Esq. 12121637-3139 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Section  122(ii(l)  of 
CERCLA.  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Monroe  Township 
Landfill  Superfund  Site  located  in 
Monroe  TouTiship.  New  Ierse\    Section 
122(h)  of  CERCLA  provides  EPA  with 
authority  to  consider,  compromise  and 
settle  certain  claims  for  costs  incurred 
by  the  United  States. 

Browning-Ferris  Industries  of  South 
Jersey,  Inc.  will  pay  a  total  of  SlOO.OUO 
under  the  settlement  to  reimburse  EPA 
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for  t:ertain  response^  costs  incurred  at  the 
Monroe  Township  Lancifill  Superfunci 
Site 

A  copy  of  the  proposed  administrative 
settlement  agreement,  as  well  as 
background  information  relating  to  the 
settlement,  may  be  obtained  in  person 
or  by  mail  from  the  Office  of  Regional 
Counsel.  EPA  Region  II,  290 
Broadway — 17th  Flaoi,  New  York,  NY 
10007 

UaU'd  Off  pmber  16. 1996. 
Jeanne  M.  Fox, 
Regional  Administrator. 
IFR  Do<    ^f>-<rUT  Filed  12-31-96:  8:45  am] 

BILUNG  CODE  S560-60-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Comprehensive  Child 
Development  Program  Cohort  1 
Longitudinal  Follow  Up  Study. 

OMB  No:  New  Request. 

Description:  The  purpose  of  this 
collection  is  to  obtain  longitudinal  data 
from  CCDP  participant  and  control 
group  families  regarding  the  health  and 


development  of  their  children, 
economic  and  social  well-being  of  the 
parents,  and  self-sufficiency  of  the 
family. 

Respondents:  CCDP  participant  and 
control  group  parents  and  children; 
teachers  of  CCDP  participant  and 
control  group  children;  social  and 
health  services  delivery  personnel  from 
each  of  the  eight  study  sites. 

Annua!  Burden  Estimates: 


Instrument 


Parent  Interviews  

Direct  Child  Assessments 

Teacher  Assessmer^ts  

Service  Delivery  System  Survey 

Estimated  Total  Annual  Burden  Hours  (1997):  3,183;  (1999):  3,956. 


Number  of 

respondents 


Number  of 
responses 
per  re- 
spondent 


Average 

burden 

hours  per 

response 


Total  burden  hours 


1997 


^999 


2760 
773 
406 


Additional  Information:  Copies  of  the 
proposed  collection  of  information  may 
be  obtained  b\  writing  to  The 
.administration  for  Children  and 
Families.  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Ser\ices,  370  L'Enfant 
Promenade.  S.VV..  Washington,  D.C. 
20447,  .Attn:  ACF  Reports  Clearance 
Officer 

OMB  Comment:  C^MB  is  required  to 
make  a  decision  con(  erning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  i)est  assured  of 
having  its  full  effect  ;f  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  re(  ommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project,  725  17th  Street. 
N.W.,  Washington,  DC.  20503.  Attn: 
Ms.  Wendy  Taylor. 

Dated;  December  16.  1996. 
Robert  Sargis. 

Acting  Report  Clearance  Officer. 

[PR  Doc.  96-33346  Filed  12-31-96:  8:45  ami 

aiLLMG  CODE  41S0-04-M 


Food  and  Drug  Administration 
[Docket  No.  96F-0489] 

Ciba  Specialty  Chemicals  Corp.;  Filing 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba  Specialty  Chemicals  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  5.7-bis(l,l- 
dimethylethyl)-3-hyd^oxy-2(3H)- 
benzofu^a^one,  reaction  products  with 
o- xylene  as  an  antioxidant  and /or 
stabilizer  for  olefin  polymers  intended 
for  use  in  contact  with  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  Februarv  3,  1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857. 
FOR  FURTHER  INF0RMATK5N  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Aci 
(sec  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  7B4529)  has  been  filed  by 


Ciba  Specialty  Chemicals  Corp.,  540 
White  Plains  Rd..  Tarrytown,  NY 
10591-9005.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
5.7-bis(l.l-dimethylethyl)-3-hvdroxy- 
2(3H)-benzofuranone,  reaction  products 
with  o-xylene  as  an  antioxidant  and/or 
stabilizer  for  olefin  polymers  intended 
for  use  in  contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
PoUcy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  February  3, 
1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
wTitten  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
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Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  5, 1996. 
Alan  M .  Rulis, 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[PR  Doc.  96-33343  Filed  12-31-96;  8:45  am) 
BILUNG  CODE  4160-01-F 


pocket  No.  96F-0493] 

Gerard  T.  0'B.rien;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Gerard  T.  O'Brien  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  a  mixture  of  hydrogen 
peroxide  and  sodium  bicarbonate  as  an 
antimicrobial  agent  on  fresh  poultr>'. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  February  3.  1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville,  MD  20857. 
FOR  FURTHER  JNFORMATJON  CONTACT: 
James  C.  Wallwork.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204- 
0001,202-418-3078. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))),. 
notice  is  given  thai  a  food  additive 
petition  (FAP  7A4530)  has  been  filed  by 
Gerard  T.  O'Brien,  2162  Skyline  Dr.. 
Gainesville,  GA  30501.  The  petition 
proposes  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
a  mixture  of  hydrogen  peroxide  and 
sodium  bicarbonate  as  an  antimicrobial 
agent  on  fresh  poultry. 

FAP  7A4530  was  submitted  to  the 
agency  on  September  24, 1987,  as  FAP 
7A4045.  On  March  9.  1992,  because  of 
continued  deficiencies  in  the  petition, 
which  the  agency  had  not  filed,  FDA 
notified  the  petitioner  that  it  would  not 
continue  its  review  of  this  petition. 


Information  concerning  microbiological 
and  chemical  studies,  which  the  agency 
had  requested  in  several  letters  to  the 
petitioner,  had  not  been  submitted. 
These  studies  were  needed  to 
demonstrate  the  bactericidal 
effectiveness  of  the  petitioned  use  of  the 
additive  and  the  dietary  exposure  to 
oxidation  products  that  might  be  formed 
on  the  chicken  during  processing. 
Therefore,  FDA  planned  no  further 
review. 

Since  that  time,  the  agency  has  been 
corresponding  with  the  petitioner  and 
has  still  not  received  the  requested 
information.  In  a  September  18,  1995, 
letter  to  FDA  the  petitioner  asked 
whether  he  had  exhausted  his 
administrative  remedies.  Before 
receiving  a  response  from  FDA,  the 
petitioner  filed  a  lawsuit  against  the 
agency.  After  the  dismissal  of  this 
lawsuit,  tl'ie  agency  responded  to  the 
petitioner's  original  question  in  an 
October  16,  1996,  letter  saying  that  the 
petitioner  had  not  exhausted  his 
administrative  remedies  and  that  he 
could  either  file  a  new  petition  that 
would  include  the  supplemental 
information  requested  by  the  agency  or 
send  a  written  request  to  FDA  asking  the 
agency  to  file  the  petition  as  submitted 
in  accordance  with  §  171.1(i)(l)  (21  CFR 
171.1(i)(l)).  The  petitioner  responded  in 
a  November  4,  1996,  letter  indicating 
that  he  wants  FDA  to  approve  the 
proposed  use  of  this  additive  and  does 
not  intend  to  supplement  the  petition. 
Therefore,  FDA  is  filing  the  petition  as 
submitted,  in  accordance  with 
§  171.1(i)(l).  The  agency  has  assigned  a 
new  number  (FAP  7A4530)  te  this 
petition  for  administrative  purposes. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  original 
petition  that  is  the  subject  of  this  notice 
on  public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  Februar>'  3. 
1997  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on,  the 


petitioners  environmental  assessment 
without  further  emnouncement  in  the 
Federal  Register  If.  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  12.  1996. 
Alan  M.  Rulis, 

Director.  Office  of  Premarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition 
[PR  Doc.  96-33380  Filed  12-31-96;  8  45  am) 

BILUNG  CX>OE  4iefr-01-F 


[Docket  No  96E-0353] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  DIFFERIN  Solution 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice.   - 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulator)'  review  period  for 
DIFFERIN  Solution  and  is  pubhshing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  ).  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-1382. 
SUPPt-EMENTARY  INFORMATION:  The  Drug 
Pnce  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub:  L  98-417) 
and  the  Generic  .Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  mav  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulator)' 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product  s 
regulator)'  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 
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A  regiilatory  review  period  consists  of 
two  jjeriods  of  time;  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
apphcation  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulator^' 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  e.xample. 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  DIFFERIN 
Solution  (adapalene).  DIFFERIN 
Solution  is  indicated  for  the  topical 
treatment  of  acne  vulgaris.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  DIFFERIN 
Solution  (U.S.  Patent  No.  5,212.303) 
from  Centre  International  de  Recherches 
Dermatologiques  (QRD),  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibihty  for  patent  term  restoration.  In 
a  letter  dated  October  24,  1996.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  DIFFERIN 
Solution  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
DIFFERIN  Solution  is  2,814  days.  Of 
this  time,  1,651  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  1,163  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1 .  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug. 
and  Cosmetic  Act  (21  U.S.C.  355(i)] 
became  effective:  September  18.  1988. 
FDA  has  verified  the  applicant's  claim 
that  the  date  that  the  investigational 
new  drug  application  became  effective 
was  on  September  18.  1988. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 


human  drug  product  under  section 
5051b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  March  26.  1993.  The 
applicant  claims  March  19.  1993,  as  the 
date  the  new  drug  application  (NDA)  for 
DIFFERIN  Solution  (NDA  20-338)  was 
initially  submitted.  However.  FDA 
records  indicate  that  NDA  20-338  was 
submitted  on  March  26.  1993. 

3   The  date  the  application  was 
approved:  May  31.  1996.  FDA  has 
verified  the  apphcant's  claim  that  NDA 
20-338  was  approved  on  May  31,  1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  13  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  3.  1997  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  July  1,  1997  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong..  2d  sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  20, 1996. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  96-33381  Filed  12-31-96:  8:45  am] 
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[Docket  No.  96N-04491 

Current  Science  and  Technology  on 
Fresh  Juices;  Extension  of  Comment 
Period 

AGENCY:  Food  and  Drug  Administration, 
HHS 

ACTION:  Notice;  extension  of  comment 
period. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
February  3, 1997,  the  comment  period 
on  the  notice  that  appeared  in  the 
Federal  Register  of  November  27.  1996 
(61  FR  60290).  The  notice  announced  a 
meeting  to  review  the  current  science, 
including  technological  and  safety 
factors,  relating  to  fresh  juices  and  to 
consider  any  measures  necessary  to 
provide  safe  fruit  juices.  The  agency  is 
taking  this  action  in  response  to  several 
requests  for  an  extension  of  the 
comment  period. 

DATES:  Written  comments  by  February 
3.  1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  DeRoever,  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS-22), 
Food  and  Drug  Administration,  200  C 
St.  SW.,  Washington,  DC  20204,  202- 
205-4251,  (FAX)  202-205^970, 
(Internet) 

CMD@FDACF.SSW.DHHS.GOV. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  27,  1996 
(61  FR  60290),  FDA  requested 
information  and  data  on:  (1) 
Appropriate  good  manufacturing 
practices  (GMP's)  in  juice  processing; 
(2)  identification  of  critical  control 
points  in  juice  processing  under  a 
Hazard  Analysis  and  Critical  Control 
Point  System  (HACCP);  (3)  whether 
pasteurization  of  fresh  juices  is 
appropriate  or  necessary;  (4)  sanitizers 
that  are  available  to  control  pathogens  of 
concern;  (5)  alternative  available  food 
additives  that  will  ensure  safety  of  fresh 
juices;  (6)  any  new  technologies/ 
intervention  strategies  that  are  becoming 
available  that  appear  to  be  effective  in 
the  control  of  E.  coli  0157.H7  or  other 
pathogens  of  concern;  and  (7)  the  advice 
that  should  be  given  to  consumers  on 
fresh  and  other  juice  products. 
Interested  persons  were  given  until 
January  3, 1997,  to  submit  written 
comments  on  the  notice. 

FDA  received  several  requests  for  an 
extension  of  the  comment  period.  After 
careful  consideration,  FDA  has  decided 
to  extend  the  comment  period  to 
February  3, 1997,  to  facilitate  the 
submission  of  relevant  information  on 
the  above  topics. 

Interested  persons  may,  on  or  before 
February  3, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
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identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  December  26. 1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  96-33382  Filed  12-31-96;  8:45  am) 
BILUNQ  CODE  4160-01-F 


Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685.  February  25. 
1970.  and  56  FR  29484.  June  27,  1991. 
as  amended  most  recently  in  pertinent 
part  at  60  FR  65350.  December  19.  1995) 
is  amended  to  reflect  the  realignment  of 
the  Office  of  Surveillance  and 
Biometrics,  Center  for  Devices  and 
Radiological  Health  (CDRH),  Office  of 
Operations,  in  the  Food  and  Drug 
Administration  (FDA). 

The  functional  statements  of  the 
Office  of  Surveillance  and  Biometrics 
have  been  modified  to  include 
participation  in  research  and 
consultation  on  health  economics  and 
cost  effectiveness  methodology  issues. 
In  addition,  program  management 
activities  have  been  elevated  to  the 
immediate  office  which  will  tighten  the 
span  of  control  within  the  Office. 

Under  section  HF-B.  Organization: 

1.  Delete  the  subparagraph  Program 
Management  Staff  (HFWH2),  Center  for 
Devices  and  Radiologicd  Health  (HFW), 
in  its  entirety. 

2.  Delete  the  subparagraphs  Office  of 
Surveillance  and  Biometrics  (HFWH)  in 
their  entirety  and  insert  the  following 
new  subparagraphs  under  Office  of 
Surveillance  and  Biometrics  (HFWH), 
reading  as  follows: 

Office  of  Surveillance  and  Biometrics. 
Advises,  coordinates,  and  provides 
consultation  to  the  Center  Director  and 
other  Agency  officials  including  the 
Commissioner  on  Center  programs  and 
policies  concerning  premarket  review 
actiyities,  postmarket  management 
activities,  surveillance  and  biometrics 
programs  and  activities,  and  regulatory 
matters  for  medical  devices  and 
radiological  products. 

Establishes  policy  for  surveillance 
programs.  Designs,  develops,  and 
implements  a  Center  program  to  acquire 
device  experience  information; 
identifies  and  analyzes  device  problems; 
develops  solution  strategies  to  such 


problems;  and  tracks  programs  or 
solution  implementations. 

Provides  statistical,  epidemiological, 
and  biometric  services,  and  conducts 
research  in  support  of  the  operating  and 
scientific  programs  of  the  Center. 

Represents  the  Center  with  other 
governmental  agencies  (Federal,  State, 
and  International),  industry,  and 
consumer  organizations  on  issues 
related  to  the  activities  of  the  Office 
including  postmarket  management 
activities. 

Provides  consultation  to  Center 
Offices  on  health  economics  and  cost 
effectiveness  methodology  issues 
pertaining  to  claims  for  medical  devices. 

Plans,  develops,  and  implements 
office  administrative  support  and 
services  including  program  planning, 
financial  management,  extramural  and 
collaborative  efforts,  procurement, 
travel,  personnel  adniinistration, 
employee  development  and  training, 
employee  evaluations,  recognition 
programs,  property  management,  and 
facility  space  management. 

3.  Delete  the  subparagraphs  Issues 
Management  Staff  (HFWHl)  in  their 
entirety  and  insert  the  following  new 
subparagraphs  under  paragraph  Issues 
Management  Staff  (HFWHl),  Center  for 
Devices  and  Radiological  Health  (HFW). 
reading  as  follows: 

Issues  Management  Staff  (HFWHl). 
Directs  and  monitors  the  analysis, 
resolution,  development  and  solution 
implementation  of  postmarket  issues; 
presents  these  issues  to  the  CDRH,  FDA, 
other  agencies,  and  foreign  governments 
as  appropriate.  Coordinates  and 
disseminates  information  on  developing 
issues  and  solution  strategies  within 
CDRH,  FDA,  and  with  other  agencies 
and  foreign  governments  as  appropriate. 

Provides  and  coordinates  input  on 
postmarket  concerns  and  perspectives 
in  support  of  Center  initiatives, 
including  encouragement  and 
facilitation  of  the  use  of  postmarket  data 
available  vnthin  the  Center. 

Develops  and  directs  systems  that 
track  and  mohitor  CDRH's  postmarket 
surveillance  issues;  documents  the 
recommendations,  resolutions,  and 
solution  monitoring,  and  produces  final 
reports  for  review  by  Center 
management. 

Directs  the  preparation  of  issue  papers 
and  other  reports  or  studies  to  promote 
the  resolution  of  pubUc  health  issues; 
coordinates  these  analyses  with  subject 
matter  experts  throughout  CDRH,  FDA 
and  other  Department  of  Health  and 
Human  Services  agencies  as  required. 

Represents  CDRH's  postmarketing 
surveillance  concerns  at  industry,  trade, 
professional.  Agency,  and  international 
meetings.  Develops  and  delivers 


speeches  and  papers,  and  acts  as  the 
Center's  liaisons  for  postmarket  issues. 
4.  Prior  Delegations  of  Authority. 

Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  affected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successors. 

Dated;  November  27.  1996. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations 
[FR  Doc  96-33383  Filed  12-31-96.  8:45  am] 
BILLING  COOE  4iaO-01-F 


Substance  Abuse  and  IMental  Heatth 
Services  Administration 

Notice  of  lyieeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Spc-jial 
Emphasis  Panel  I  in  January. 

A  summary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Liaison.  SAMHSA  Office 
of  Extramural  Activities  Review.  5600 
Fishers  Lane,  Room  17-89.  Rockville, 
Maryland  20857.  Telephone:  (301)443- 
4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6')  and  5  U.S.C. 
App.2,  Section  10(d). 

Committee  Same:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Date:  January  9,  1997.  9:00 
a.m. -12:00  Noon. 

Place:  Doubletree  Hotel — Room: 
Presidential  II.  1750  Rockville  Pike. 
Rockville,  Maryland. 

Closed:  January  9,  1997.  9:00  a.m. 
until  12:00  Noon. 

Panel:  Cooperative  Agreement  with 
the  National  Association  of  State 
Alcohol  and  Drug  Directors 
(NASADAD)  GFA  No.  AS  97-0001 

Contact:  Katie  Baas.  Room  17-89, 
ParklawTi  Building,  Telephone:  (301) 
443-2592  and  FAX:  (301)  443-3437. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 
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Dated:  December  27.  1996. 
Jeri  Lipov, 

Committee  Management  Officer.  S.AXiHSA 
|FR  Doc.  96-33379  Filed  12-31-96;  8:45  ami 

BILLMG  COOC  41«2-i2tM> 


DEPARTMEFfT  OF  THE  INTERIOR 

Office  of  the  Assistant  Secretary- 
Water  and  Science;  Central  Utah 
Project  Compietlor  Act;  Upaico 
Replacement  Project 

AGENCIES:  The  Department  of  the 
Interior  (Department)  and  the  Central 
Utah  Water  Conservancv  District 
(District). 

ACTION:  Notice  of  availability  of  the 
Draft  Environmental  Impact  Statement: 
DES  96-51. 

SUMMARY:  Pursuant  to  section  102(2){C) 
of  the  National  Environmental  Policv 
Act  of  1969,  as  amended,  the 
Department,  and  the  District  have 
issued  a  |oint  Draft  Environmental 
Impact  Statement  (Draft  ElSj  on  the 
Upaico  Replacement  Project  (Upaico). 
The  Draft  EIS  consists  of  a  proposed 
action  and  alternatives  to  construct  a 
combination  of  features  that  will 
develop  water  supplies  for  the  Upaico 
Unit  of  the  Central  Utah  Project  in  the 
Unita  Basin  of  northeastern  Utah.  The 
Draft  EIS  evaluates  the  environmental 
impacts  of  water  storage  reservoirs, 
improved  diversion  and  distribution  of 
water,  water  conservation,  stabilization 
of  high  mountain  lakes,  instream  flows, 
fish  and  wildlife  mitigation  and 
enhancement,  recreation  developments 
and  land  retirement. 

There  is  a  need  to  manage  the  water 
supply  within  the  Upaico  Unit  to 
develop  resources  of  the  Ute  Indian 
Tribe  of  the  Uintah  and  Ourav 
Reservation,  provide  earlv  and  late 
season  irrigation  water,  provide 
municipal  water  supphes.  and  provide 
water  and  facihties  for  environmental 
and  recreation  purposes.  The  proposed 
action  and  alternatives  seek  to  meet 
these  needs  by  providing  storage, 
improved  distribution  of  water,  water 
conservation,  municipal  and  industrial 
water,  instream  flows,  fish  and  wildlife 
enhancements,  and  recreation 
developments. 

Public  participation  has  occurred 
throughout  the  EIS  process.  A  Notice  of 
Intent  was  filed  in  the  Federal  Register 
on  December  31,  1992.  Since  that  time, 
open  houses,  pubhc  meetings,  and  mail- 
outs  have  been  conducted  to  solicit 
comments  and  ideas.  Any  comments 
received  throughout  the  process  have 
been  considered. 


DATES:  Written  comments  on  the  Draft 
EIS  must  be  submitted  or  postmarked  no 
later  than  March  4,  1997.  Comments  on 
the  Draft  EIS  may  also  be  presented 
verbally  or  submitted  in  writing  at  the 
public  hearings  to  be  held  at  the 
following  times  and  locations: 

•  Wednesday,  February  5,  1997,  6:00 
p.m..  Altamont  High  School 
Auditorium,  Highway  87  (North  Side), 
Altamont.  Utah. 

•  Thursday,  February  6,  1997,  6:00 
p.m.,  Salt  Lake  County  Commission 
Chambers.  Room  Nllbo,  2001  South 
State  Street,  Salt  Lake  City,  Utah. 

•  Tuesday.  Febmary  11.  1997,  1:00 
p.m..  Ute  Tribal  Auditorium.  Ute  Tribal 
Headquarters.  Fort  Duchesne.  Utah. 

The  pubhc  hearings  are  being  held  to 
address  the  Draft  EIS  for  the  proposed 
Upaico  Unit  Replacement  Project.  In 
order  to  be  included  as  part  of  the 
hearing  record,  written  testimony  must 
be  submitted  at  the  time  of  the  hearing. 
Verbal  testimony  will  be  limited  to  5 
minutes.  Those  wishing  to  give 
testimony  at  a  hearing  should  submit  a 
registration  form,  included  at  the  end  of 
the  Draft  EIS.  to  the  address  listed  below 
by,  January  31,  1997. 

ADDRESSES:  Comments  on  the  Draft  EIS 
should  be  addressed  to:  Terrv 
Holzworth.  Project  Manager.  Central 
Utah  Water  Conservancy  District,  355 
West  1300  South,  Orem,  Utah  84058. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  copies  of  the  Draft  EIS, 
copies  of  the  resources  technical 
reports,  or  information  on  matters 
related  to  this  notice  can  be  obtained  on 
request  from:  Ms.  Nancy  Hardman. 
Central  Utah  Water  Conservancy 
District,  355  West  1300  South.  Orem. 
Utah  84058.  Telephone:  (801)  226-7187. 
Fax:  (801)  226-7150. 

Copies  are  also  available  for 
inspection  at: 

Central  Utah  Water  Conservancy 

District.  355  West  1300  South',  Orem, 
Utah  84058 

Department  of  the  Interior,  Natural 
Resource  Library.  Serials  Branch,  18th 
and  C  Streets,  NTW,  Washington,  D.C. 
20240 

Department  of  the  Interior.  Central  Utah 
Project  Completion  Act  Office,  302 
East  1860  South.  Provo.  Utah  84606 

Bureau  of  Indian  Affairs.  Llintah  and 
Ouray  Agency,  988  South  7500  East. 
Fort  Duchesne,  Utah  84026 

Dated   December  27.  1996. 

Ronald  lohnston. 

CUPCA  Program  Director.  Department  of  the 
Interior. 

!FR  Doc  96-33344  Filed  12-31-96;  8:45  am] 
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Pish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Permit 

The  following  apphcant  has  apphed 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.): 

PRT-823479 

Applicant:  Darrel  R.  Ragan. 
Statesboro.  Georgia. 

The  applicant  requests  a  permit  to 
take  (capture,  band,  or  conduct 
population  surveys)  the  red-cockaded 
woodpecker,  Picoides  horealis,  eastern 
indigo  snake,  Drymarchon  corals 
couperi,  and  wood  stork,  Mycteria 
amehcana.  throughout  the  species' 
ranges  in  coastal  Georgia  and  South 
Carolina  for  the  purpose  of 
enhancement  of  survival  of  these 
species. 

Written  data  or  comments  on  this 
application  should  be  submitted  to: 
Regional  Permit  Biologist,  U.S  Fish  and 
Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta^  Georgia 
30345.  All  data  and  comments  must  be 
received  within  30  days  of  the  date  of 
this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U,S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta.  Georgia 
30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Fax:  404/679-7081. 

Dated:  December  24,  1996. 
Noreen  K.  Clough, 
Regional  Director 

(FR  Doc.  96-33333  Filed  12-31-96;  8:45  am] 
BILUNG  CODE  4316-5»-M 


Bureau  of  Land  Management 
[OR-958-0777-63;  GP7-0012;  OR-50483] 

Public  Land  Order  7233;  Wlthdrawal-of 
National  Forest  System  Lands  for 
Administrative  Sites  and  a  Wild  and 
Scenic  River  Corridor;  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  withdraws  2,090 
acres  of  National  Forest  System  lands  in 
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the  Rogue  River  National  Forest  from 
mining  for  a  period  of  20  years  for  the 
Department  of  Agriculture,  Forest 
Service,  to  protect  the  Rabbit  Ears- 
Falcon  Wildhfe  Area,  the  Rogue  River 
Wild  and  Scenic  Corridor,  Union  Creek 
Historic  District,  Abbott  Creek  and  Mill 
Creek  Recreation  Sites,  and  Prospect 
Ranger  Station  Administrative  Site.  The 
lands  have  been  and  will  remain  open 
to  such  forms  of  disposition  as  may  by 
law  be  made  of  National  Forest  System 
lands  and  to  mineral  leasing. 
EFFECTIVE  DATE:  Janaur>'  2,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965. 
Portland,  Oregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Pohcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  vahd  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C, 
Ch.  2  (1988)),  but  not  from  leasing  under 
the  mineral  leasing  laws,  to  protect  a 
wildlife  area,  a  wild  and  scenic  corridor, 
a  historic  district,  two  recreation  sites, 
and  a  ranger  station: 

Willamette  Meridian 

Rogue  River  National  Forest 

Rabbit  Ears-Falcon  Wildlife  Area 
T.  29  S.  R.  3  E., 
sec.  26.  WVzSWV,  and  SEV^SW'A: 
sec.  27,  EVzSWV,  and  SEV,; 
sec.  34.  NE''4,  EVzNWV*.  EV2NEV4SWV4. 

NV2SEV4,  and  NV2SV2SEVH; 
sec.  35.  WV2NEV4.  NWV4,  NV2SW'/,, 
NV2SWV4SWV4.  and  WV2NWv,SEV4. 
Rogue  River  Wild  and  Scenic  Corridor 

T.  30  S.,  R.  3  E.. 

sec.  1,EV2SEV4; 

sec.  12,  NEV4NEV4NEV4; 

sec.  13,EV2NWV4; 

sec.  23,  NEV4NEV4SEV4  and  WV2WV2SEV4; 

sec.  34,  SEV4NEV4SEV4: 

sec.  35,  SEV.NE'ANW'A. 
SW'aSWVhNVV'a,  and  NWV4SEV4NWV4 
T.  31  S.,  R.  3  E., 

sec.  17,  NfEV4NWV4NEV4; 

sec.  19,  NWV4NEV4NEV4  and 
SEV4SEV4NEV4. 
T.  29S..R.  4E., 

sec.  10.  WV2EV2NEV4,  Sy2SV2SWV4,  and 
E'/^NWV4SEV4; 

sec.  15,N'/^NfWV4; 

sec.  21.  NWV4NEV4; 

sec.  29,  SEV4SWV4; 

sec.  32,EV2NWV4. 
T.  29S.,R.  5E., 

sec.  4,  SV2NEV4. 

Union  Creek  Historic  District 
T.  31  S,  R.  3  E., 


sec.  2,  SWV4SWV4NWV4; 

sec.  3,  EV2NEV4Si£v,,  SEV4SWV4SE''4.  and 

NW'ASE'ASEV,; 

sec.  9,  NV2NEV4SEV4; 
sec.  10,  NEV4NWV«NE'  4, 
SVVV4NWV4NEV4.  and  SEV«SEV4NWV4. 
Abbon  Creek  Recreation  Site 
T.  31  S..R.  3E.. 

sec.  7,  EV2SEV4SW'/4  and  WV2SWV«SEV4; 
sec.  18.  NfWV4NWV4NEV4  and 
NEV4N'E'/4NWV4. 

Mill  Creek  Recreation  Site 

T.  32S..R.  3E.. 
sec.  9,  SWV4SEV4: 
sec.  16.N''.NWV,NEV«. 

Prospect  Ranger  Station  Administrative  Site 
T.  32S.  R.  3E.. 

sec.  29.  VV»/2NE'4.\W'4. 

The  areas  described  aggregate  2.090 
acres  in  Jackson  and  Douglas  Counties. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
pubhc  land  laws  governing  the  use  of 
the  National  Forest  System  lands  under 
lease,  Hcense,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review- 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Polic\  and  Management  Act  of 
1976,  43  U!S.C.  1714(f)  (1988).  the 
Secretarv-  determines  that  the 
withdrawal  shall  be  extended. 

Dated.  December  23,  1996. 
Bob  Armstrong, 

Assistant  Secretary-  of  the  Interior 

[FR  Doc.  96-33347  Filed  12-31-96.  8:45  ami 

BILUNG  CODE  401&-33-P 


[MT-070-97-1 430-01] 

Resource  Management  Plan 
Amendment;  Missoula  County, 
Montana 

AGENCY:  Butte  District  Office,  Bureau  of 
Land  Management,  Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
Resoiu-ce  Management  Plan 
Amendment. 

SUMMARY:  A  Resource  Management  Plan 
Amendment/Environmental  Assessment 
will  be  prepared  to  allocate  resources 
and  to  designate  management  goals  and 
guideUnes  for  11,730  acres  of  land  along 
the  lower  Blackfoot  River  in  Missoula 
County,  Montana  which  are  proposed 
for  acquisition  by  exchange.  The  Garnet 
Resource  Area  Resource  Management 
Plan  (Garnet  RMP),  approved  in  1986, 
provide  for  the  disposal  and  acquisition 


of  lands  by  exchange  based  on  a  specific 
set  of  criteria  and  further,  identified 
public  lands  for  disposal  based  on  this 
criteria. 

Future  management  of  the  lands 
proposed  for  acquisition  has  been 
identified  as  an  issue  to  be  addressed  in 
the  Environmental  Assessment  for  the 
proposed  land  exchange.  Management 
Areas  consistent  with  the  Garnet  RMP 
would  be  assigned  to  the  lands 
proposed  for  acquisition.  Thirteen 
Management  Areas  were  described  in 
the  Garnet  RMP  and  all  public  lands  in 
the  Resource  Area  were  placed  in  one  of 
these  categories.  Each  Management  Area 
places  a  specific  emphasis  on  future 
land  use  and  each  provides  broad 
direction  for  future  management  of  the 
lands  in  each  categorv 

DATES:  A  public  scoping  period  will  run 
until  Februarv'  3.  1997,  Comments  may 
be  submitted  to  the  address  listed 
below 

FOR  FURTHER  INFORMATION:  Contact  the 
Bureau  of  Land  Management.  .Attention. 
James  Ledger.  3255  Fort  Missoula  Road. 
Missoula.  Montana,  59804  Phone:  406- 
329-^914. 

Dated  December  20.  1996 
Darrell  C.  SaU. 
Area  Manager 

iFR  Doc   9&-J3319  Filed  12-31-96:  8:45  ami 
BJLUNG  COO£  ^10-OH-P 


National  Park  Service 

Gettysburg  National  Military  Park 
Advisory  Commission;  Notice  of 
Meeting 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  twentieth  meeting  of  the 
Gettysburg  National  Militar.-  Park 
Advisorv-  Commission. 

DATES:  The  Public  meeting  will  be  held 
on  Januan,  16.  1997,  from  7:00  p.m- 
900  p.m." 

LOCATION:  The  meeting  will  bt-  held  at 
Gettysburg  Cyclorama  Auditorium.  125 
Tanevtowm  Road,  Gettvsburg. 
Pennsylvania  17325. 

AGENDA:  Sub-Committee  Reports. 
Requests  for  Proposals — Visitor  Center 
and  Museum,  Deer  Management, 
Operational  Update  on  Park  Activities, 
Election  of  Officers  and  Citizens  Open 
Forum, 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Latschar,  Superintendent. 
Gettysburg  National  Military  Park.  97 
Taneytown  Road,  Gettysburg, 
Pennsylvania  17325. 


/    \7nl       CO      KT« 
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SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Advisor>' 
Commission,  Gettysburg  National 
Military  Park,  97  Taneytown  Road, 
Gettysburg,  Pennsylvania  17325. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting  at  the  permanent  headquarters 
of  the  Gettysburg  National  Military  Park 
located  at  97  Taneytown  Road, 
Gettysburg.  Pennsylvania  17325. 

Dated:  December  23,  1996. 
David  H.  Dreier. 

Acting  Superintendent,  Gettysburg  NMP/ 

Eisenhower  HSS. 

|FR  Doc.  96-33136  Filed  12-31-96;  8:45  ami 

BILUNQ  CtX>e  431I>-7<M< 


Bureau  of  Reclamation 

Bay-Detta  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  meetings. 

summary:  The  Bay-E)elta  Advisorv- 
Council  (BDAC)  will  meet  to  discuss 
several  issues  including:  an  overview  of 
the  Water  Quality  Common  Program;  an 
overview  of  the  System  Integrity 
Common  Program;  an  overview  of  the 
general  level  of  detail  of  the  integration 
of  the  common  programs  into  the  EIS/ 
EIR;  and  other  items.  The  Ecosystem 
Roundtable  (a  subcommittee  of  the 
BDAC)  will  meet  to  discuss  the 
following  issues:  CALFED  Management 
liaisions;  implementation  strategy; 
resource  needs;  and  information  relative 
to  a  fiscal  decisionmaking  process.  Both 
meetings  are  opei;  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  BDAC  or  to  the 
Ecosystem  Roundtable  or  may  file 
written  statements  for  consideration. 
DATES:  The  Bay-Delta  Advisory  Council 
meeting  will  be  held  from  10:00  am  to 
5:00  pm  on  Thursday,  January  30,  1997. 
The  Ecosystem  Roundtable  will  meet 
from  9:30  am  to  1:30  p.m  on  Tuesday. 
Januar>'  21,  1997. 

ADDRESSES:  The  Bay-Delta  Advisory 
Council  will  meet  at  the  Sacramento 
Convention  Center,  1400  J  Street,  Room 
204,  Sacramento.  CA.  The  Ecosystem 
Roundtable  will  meet  in  Room  1131, 
1416  Ninth  Street.  Sacramento.  CA. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
For  the  BDAC  meeting,  contact  Sharon 
Gross,  CALFED  Bay-Delta  Program,  at 
(916)  657-2666.  For  the  Ecosystem 
Roundtable  meeting  contact  Cindy 


Darling,  CALFED  Bay-Delta  Program,  at 
(916)  657-2666.  If  reasonable 
accommodation  is  needed  due  to  a 
disability,  please  contact  the  Equal 
Emplovment  Opportunitv  Office  at  (916) 
653-6952  or  TDD  (916)  653-6934  at 
least  one  week  prior  to  the  meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
criticallv  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  CaUfomia 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  renhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  CALFED' Bay- 
Delta  Program  is  exploring  and 
developing  a  long-term  solution  for  a 
cooperative  planning  process  that  will 
determine  the  most  appropriate  strategy 
and  actions  necessary  to  improve  water 
quality,  restore  health  to  the  Bay-Delta 
ecosystem.,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisers  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long  term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  charted 
under  the  Federal  Advisory  Committee 
Act  (FACA)  as  the  Bay-Delta  Advisory 
Council  (BDAC)  to  advise  CALFED  on 
the  program  mission,  problems  to  be 
addressed,  and  objectives  for  the 
CALFED  Bay-Delta  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Ecosystem 
Roundtable  to  provide  input  on  annual 
work  plans  to  implement  ecosystem 
restoration  projects  and  programs. 


Minutes  of  the  meetings  will  be 
maintained  by  the  CALFED  Bay-Delta 
Program,  Suite  1155,  1416  Ninth  Street, 
Sacramento,  CA  95814,  and  will  be 
available  for  public  inspection  during 
regular  business  hours,  Monday  through 
Friday  within  30  days  following  the 
meeting. 

Dated;  December  19,  1996. 
Roger  Patterson, 

Regional  Director.  Mid-Pacific  Region. 

|FR  Doc  96-33316  Filed  12-31-96;  8:45  ami 

BILLING  CODE  4310-94-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993 — CommerceNet 
Consortium 

Notice  is  hereby  given  that,  on 
November  15,  1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
CommerceNet  Consortium, 
("Consortium")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Specifically,  the  following 
organizations  have  joined  the 
Consortium  as  Sponsor  Members: 
ARPA.  Arlington.  VA;  AT&T-Westem 
Technology  Center.  San  Mateo.  CA; 
Avery  Dennison  Worldwide  Office 
Products  Group,  Diamond  Bar,  CA; 
Bank  of  America,  San  Francisco,  CA; 
BBN,  Cambridge,  MA;  Bull  Worldwide 
Liformation  Systems,  Foster  City,  CA; 
Cahfomia  Trade  and  Commerce  Agency, 
OST.  Pasadena,  CA;  Deloifte  &  Touche, 
Boston,  MA;  Digital  Equipment 
Corporation,  Littleton,  MA;  Harbinger- 
Corporation,  Atlanta,  GA;  Intuit  Inc., 
Mountain  View,  CA;  Loral  Space  and 
Range  Systems,  Suimyvale,  CA; 
Lockheed  Martin  Missiles  and  Space, 
Palo  Alto.  CA;  McDonnell  Douglas,  St. 
Louis,  MO;  Novell,  Salt  Lake  City.  UT; 
Preraenos,  Concord,  CA;  Sterling 
Commerce,  Reston,  VA;  3Com,  Santa 
Clsira,  CA;  U.S.  Postal  Service, 
Washington,  DC;  Visigenic  Software, 
San  Mateo.  CA;  Websoft,  San  Francisco, 
CA;  and  Wright-Patterson  Air  Force 
Base,  OH. 

The  following  organizations  have 
joined  the  Consortium  as  Associate 
Members:  Actra  Business  Systems, 
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Sunnyvale.  CA;  Arthiu  Andersen  L.L.P., 
San  Jose,  CA;  Arthur  D.  Little,  Inc.,  San 
Francisco.  CA;  Center  for  Information 
Technology  and  Management,  Berkeley, 
CA;  CrossRoute,  Redwood  Shores.  CA; 
Cyberbusiness  Association  Japan, 
Tokyo,  JAPAN;  Cyberpath,  Orem,  UT; 
Dacom  Corporation,  Seoul,  KOREA; 
Daimler  Benz  Research  and  Technology. 
Palo  Alto,  CA;  Defense  Information 
Systems  Agency,  Reston,  VA;  Earth  web 
Inc..  New  York,  NY;  Electronic 
Purchasing  Information  Corporation, 
New  York,  NY;  E-Stamp  Corporation, 
Palo  Alto,  CA;  Fablink,  Colorado 
Springs,  CO;  First  Technology  Federal 
Credit  Union,  Beaverton,  OR;  France 
Telecom,  San  Francisco,  CA;  Freddie 
Mac.  McLean.  VA;  GTE.  Needham.  MA; 
GC  Tech.  New  York,  NY;  Internet 
Business  Group  (IBG),  Bedford,  NH; 
ICAST  Communications  Inc.,  Mountain 
View,  CA;  iCat  Corporation,  Seattle, 
WA;  Idea  Center  Inc.,  Las  Vegas,  NV; 
InReference  Inc.,  Simnyvale,  CA; 
Institute  of  the  Future,  Menlo  Park,  CA; 
Internet  Profiles  (IPRO),  Palo  Alto,  CA; 
Lizard  Communications  Inc.,  Santa 
Clara,  CA;  Logistics  Advantage.  Atlanta, 
GA;  Mediakola,  San  Jose,  CA;  Mercentec 
Inc..  Lisle,  IL;  MFP  Australia,  Adelaide. 
AUSTRALJA;  Mitsubishu  Electric 
Corporation,  Tokyo,  JAPAN;  MP  ACT 
Immedia  Systems,  Livonia,  MI; 
NACHA/Wespay,  San  Bruno.  CA; 
nCipher  Limited.  Cambridge, 
ENGLAND;  NCR,  Uncroft.  NJ; 
Netgrocer,  New  York,  NY;  NIA, 
Oakland,  CA;  National  Institute  of 
Standards  and  Technology  (NIST), 
Gaithersburg.  MD;  Nortel.  Ottawa, 
Ontario.  CANADA;  Northern  Telecom 
(Nortel),  Research  Triangle  Park,  NC; 
Novalink  Technologies  Inc.,  Fremont, 
CA;  NTT  Data  Communications,  Palo 
Alto,  CA;  Partner,  Salt  Lake  City,  UT; 
Paylinx  Corporation,  St.  Louis,  MO; 
Portland  Software,  Portland,  OR; 
Saqqara  Systems,  Sunnyvale,  CA;  Seoul 
Web  Society,  Seoul,  KOREA;  Signal 
Internet  Technologies,  Pittsburgh,  PA; 
Skomia  Law  Firm,  San  Jose,  CA; 
Software  Forum,  Palo  Alto,  CA;  Supply 
Tech,  Ann  Arbor,  MI;  Terisa  Systems. 
Los  Altos.  CA;  Underwriters 
Laboratories  Inc.,  Santa  Clara,  CA;  U.S. 
Web,  Santa  Clara,  CA;  VeriSign, 
Mountain  View,  CA;  Who  Where?, 
Mountain  View,  CA;  WIZnet-Worldwide 
Internet  Solutions  Network  Inc.,  Delray 
Beach,  FL;  WorldPoint  Interactive  Inc.. 
Solana  Beach,  CA;  and  Xcert  Software, 
Vancouver,  British  Columbia,  CANADA. 

The  following  organizations  have 
joined  the  Consortium  as  In-Kind 
Members:  Council  of  Better  Business 
Bureaus,  Arlington,  VA;  Gray,  Gary, 
Ware  &  Friedenrich,  Palo  Alto,  CA;  and 


Internet  Business  Group  (IBG).  Bedford, 
NH. 

The  following  Sponsor  Members  have 
canceled  their  memberships:  Allan- 
Bradley  Company  Inc.,  Albuquerque, 
NM;  NYNEX  Corporation,  Middleton, 
MA;  Delphi  Internet  Services 
Corporation,  Cambridge.  MA;  InterNex 
Information  Services,  Menlo  Park,  CA; 
Avex  Electronics  Inc.,  Huntsville,  AL; 
D.E,  Shaw  &  Co.,  L.P.,  New  York,  NY; 
and  First  Interstate  Bancorp,  Los 
Angeles,  CA. 

The  following  Associate  Members 
have  canceled  their  memberships: 
Conciurent  Technologies  Corporation, 
Oakland,  CA;  Intercom-University  of 
Virginia,  Computer  Science  Department, 
Charlottesville,  VA;  Tradewinds 
Technologies  Incorporate.  Winston- 
Salem,  NC;  IEEE  Computer  Society, 
Washington,  DC;  European  Union  Bank, 
Antigua,  WEST  INDIES;  Los  Alamos 
National  Laboratory,  Los  Alamos.  NM; 
Frontier  Technologies  Corporation. 
Mequon.  WI;  Nihongo  Yellow  Pages 
Inc..  San  Jose,  CA,  Dim  &  Bradstreet. 
Westport,  CT;  Arroyo  Seco/Fore  Play 
Golf,  South  Pasadena,  CA;  CyberMark 
Inc.,  Washington,  DC;  Process  Software 
Corporation,  Framingham,  MA;  Danish 
International  Inc.,  Sunnyvale  CA; 
Internet  Shopping  Network,  Menlo  Park, 
CA;  and  Nanolhinc,  San  Francisco,  CA. 

The  following  companies  have 
changed  their  memberships  from 
Associate  to  In-Kind:  l/Pro,  Palo  Alto, 
CA;  and  Vanderbilt  University, 
Nashville,  TN. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  Consortium. 
Membership  remains  open  and  the 
Consortium  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  June  13,  1994,  the  Consortium,  as 
"Smart  Valley  CommerceNet  Consortium 
Inc.,  filed  its  original  notification 
pursuant  to  §  6(a)  of  the  Act.  The 
Department  of  Justice  pubhshed  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  August  31, 
1994  (59  FR  45012). 

The  last  notification  was  filed  with 
the  Department  on  August  17,  1995.  A 
notice  was  published  in  the  Federal 
Register  on  December  18,  1995  (60  FR 
65068). 

Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-33309  Filed  12-31-96:  8:45  am] 

BILUNG  CODE  441fr.11-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Semiconductor  Research 
Corporation 

Notice  is  hereby  given  that,  on 
December  6,  1996.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  §  4301  et  seq.  ("the  Act"). 
Semiconductor  Research  Corporation 
("SCR")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  stat"s.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recover)'  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  AG  Associates,  Analogy, 
Inc..  and  InteUiSense  Corporation  are  no 
longer  members  of  the  joint  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Semiconductor  Research  Corporation 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  January'  7,  1985,  Semiconductor 
Research  Corporation  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
pubhshed  a  notice  in  the  Federal 
Register  pursuant  to  Section  efb)  of  the 
Act  on  January  30,  1985  (50  FR  4281). 

The  last  notification  was  filed  with 
the  Department  on  October  16,  1996.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6fb)  of  the 
Act  on  December  6,  1996  (61  FR  64371). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  96-33310  Filed  12-31-96:  8  45  am] 
BILUNG  CODE  441&.11-M 


DEPARTMENT  OF  LABOR 
[Secretary's  Order  5-96] 

Delegation  of  Authorities  and 
Assignment  of  Responsibilities  to  the 
Assistant  Secretary  for  Employment 
Standards  and  Other  Officials  in  the 
Employment  Standards  Administration 

December  27.  1996. 

1.  Purpose.  To  delegate  authonties 
and  assign  responsibilities  to  the 
Assistant  Secretary  for  Emplo\Tnent 
Standards  and  other  officials  in  the 
Employment  Standards  Administration. 

2.  Directives  Affected  This  Order 
repeals  and  supersedes  Secretary  s 
Order  1-93  (EmplojTnent  Standards).  In 
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addition,  this  Order  cancels  Secretary's 
Orders:  2-93.  3-93.  4-93.  6-94 
(previously  superseded  in  part  by 
Secretary's  Order  1-96),  2-95,  aiid  1-96. 
Finally,  this  Order  cancels  my  Notice 
published  in  the  Federal  Register  at  61 
FR  31164  (June  19.  1996). 

3.  Backffvund.  This  Order,  which 
repeals  and  supersedes  Secretary's 
Order  1-93.  constitutes  the  generic 
Secretary's  Order  for  the  Employment 
Standards  Administration.  Specifically, 
this  Order  delegates  authorities  and 
assigns  responsibilities  to  the  Assistant 
Secretary  for  Employment  Standards 
and  other  officials  in  the  Employment 
Standards  Administration  as  delineated 
in  subparagraphs  3.a.-d.  below.  All 
other  authority  and  responsibility  set 
forth  in  this  O^der  were  delegated  or 
assigned  previously  to  the  Assistant 
Secretary  for  Employment  Standards  in 
Secretary's  Order  1-93,  and  this  Order 
continues  those  delegations  and 
assignments  in  full  force  and  effect, 
except  as  expressly  modified  herein 

a.  Exchange  of  Authorities  Between 
the  Assistant  Secretary  for  Employment 
Standards  and  the  Assistant  Secretary 
for  Occupational  Safety  and  Health. 
This  Order,  in  conjunction  with 
Secretary's  Order  6-96.  effects  an 
exchange  of  particular  authorities  and 
responsibihties  between  the  Assistant 
Secretary  for  Employment  Standards 
and  the  Assistant  Secretar>'  for 
Occupational  Safety  and  Health.  The 
exchange  was  tested  in  a  pilot  project 
for  Region  VI  established  by  Secretarv's 
Order  6-94  (extended  by  Secret ar\s 
Order  1-96),  that  granted  these  assistant 
Secretaries  limited  concurrent  authority 
to  enforce  certain  environmental  and 
pubhc  health-related  whist leblower 
protection  laws,  which  had  been 
delegated  to  the  Employment  Standards 
Administration  (ESA)  under  Secretary's 
Order  1-93,  an  certain  laws  establishing 
labor  standards  affecting  field  sanitation 
and  migrant  housing,  which  had  been 
delegated  to  the  Occupational  Safety 
and  Health  Administration  (OSHA) 
under  Secretary's  Order  1-90  The  pilot 
project  resulted  in  a  determination  that 
the  respective  agencies  would  make 
better  use  of  their  program  expertise, 
and,  therefore,  that  the  Department  of 
Labor  would  more  effectively  and 
efficiently  utihze  its  resources,  by  a 
permanent  transfer  of  specific 
enforcement  activities  between  the 
.Assistant  Secretanes  for  ESA  and 
OSHA. 

Accordingly,  this  Order  grants  the 
Assistant  Secretary  for  ESA  authority 
under  the  Occupational  Safetv  and 
Health  Act  of  1970  29  U  S  C  651  et 
seq  .  to  enforce  compliance  by 
agricultural  employers  with,  and  to 


develop  and  issue  compliance 
interpretations  regarding,  the  standards 
on:  (1)  Field  sanitation.  29  C.F.R. 
1928.110;  and  (2)  temporary  labor 
camps.  29  C.F.R.  1910.142,  as  described 
in  subparagraph  4.a.(22)(b)  of  this 
Order.  (See  subparagraph  4. a. (22)  of  this 
Order.)  Secretary's  Order  6-96  grants 
the  Assistant  Secretary  for  OSHA 
authority  to  investigate  and  resolve 
allegations  of  discriminatory  actions 
taken  by  employers  against  employees 
in  violation  of  the  following  statutory 
whistleblower  protection  provisions:  (1) 
Section  1450(i)  of  the  Safe  Drinking 
Water  Act.  42  U.S.C.  300j-9(i);  (2) 
Section  211  of  the  Energy 
Reorganization  Act  of  1974.  as 
amended,  42  U.S.C.  5851;  (3)  Section 
n0(a)-(d)  of  the  Comprehensive 
Environmental  Response  Compensation 
and  Liabilitv  .Act  of  1980,  42  U.S.C. 
9610(a)-(d);'(4)  Section  507  of  the 
Federal  Water  Pollution  Control  Act,  33 
U.S.C.  1367;  (5)  Section  23  of  the  Toxic 
Substances  Control  Act.  15  U.S.C.  2622; 
(6)  Section  7001  of  the  Solid  Waste 
Disposal  Act.  42  U.S.C.  6971;  and  (7) 
Section  322  of  the  Clean  Air  Act.  42 
U.S.C.  7622. 

b.  Delegation  to  the  Assistant 
Secretary  for  Employment  Standards: 
Certain  Authorities  of  the  Former 
Assistant  Secretary  for  the  American 
Workplace.  This  Order  delegates  to  the 
Assistant  Secretary  for  ESA  certain 
authorities  of  the  former  Assistant 
Secretary  for  the  American  Workplace, 
relating  principally  to  the  Office  of 
Labor-Management  Standards,  as  set 
forth  in  Secretary's  Order  2-93.  This 
Order  thereby  cancels  a  temporary 
delegation  in  mv  Notice  published  in 
the  Federal  Register  at  61  FR  31164 
(June  19.  1996).  Thus,  the  Assistant 
Secretary  for  ESA  shall  become  the  legal 
successor  to  the  residua!  authorities  and 
responsibilities  of  the  former  Assistant 
Secretary  for  the  American  Workplace. 
("See  subparagraphs  4.a.(23)-(28)  of  this 
Order) 

c.  Delegation  to  the  Assistant 
Secretary  for  Employment  Standards, 
the  Wage  and  Hour  Administrator,  and 
the  Regional  Administrators:  Authority 
To  Issue  Administrative  Subpoenas.  In 
Cudahv  Packing  Co..  Ltd.  v.  Holland. 
315  US.  357  (1942),  the  Supreme  Court 
ruled  that  the  Wage  and  Hour 
Administrator  of  ESA  could  not  delegate 
his  subpoena  authority  under  the  Fair 
Labor  Standards  Act  to  other  officials. 
However,  pursuant  to  Reorganization 
Plan  No.  6  of  1950.  reprinted  in  5  U.S.C. 
App..  which  was  authorized  by  the 
Reorganization  Act  of  1949.  all 
functions  of  the  Administrator  and  other 
officers  of  the  Department  of  Labor  were 
transferred  to  the  Secretary.  The 


Reorganization  Plan  authorized  the 
Secretary,  in  turn,  to  authorize  any 
officer,  agency,  or  employee  of  the 
Department  to  perform  any  function  of 
the  Secretary. 

In  1984  Congress  expressly  ratified 
Reorganization  Plan  No.  6  of  1950,  see 
Public  Law  98-532  (Oct.  19.  1984), 
reprinted  in  5  U.S.C.  906  note,  which 
thus  has  the  full  force  and  effect  of  law. 
Pursuant  to  this  authority,  this  Order 
delegates  to  the  Assistant  Secretary  for 
ESA,  the  Wage  and  Hour  Administrator, 
and  the  regional  administrators,  specific 
authority  to  issue  administrative 
subpoenas  under  Section  9  of  the  Fair 
Labor  Standards  Act  of  1938.  as 
amended.  29  U.S.C.  209;  Section  5  of 
the  Walsh-Healey  Public  Contracts  Act, 
41  U.S.C.  39;  Section  4(a)  of  the 
McNamara-O'Hara  Service  Contract  Act, 
41  U.S.C.  353(a);  Section  512(b)  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  of  1983.  29 
U.S.C.  1862(b);  Section  5(b)  of  the 
Employee  Polygraph  Protection  Act  of 
1988.  29  U.S.C.  2004(b);  Section  106  of 
the  Familv  and  Medical  Leave  Act  of 
1993,  29  U.S.C.  2616;  and  Section  8(b) 
of  the  Occupational  Safety  and  Health 
Act  of  1970.  29  U.S.C.  657(b),  with 
respect  to  the  authority  delegated  by 
this  Order,  (See  subparagraphs  4.a.(l)- 
(3),  (8),  (9).  (21),  (22);  4.b.(l);  and  4.c.  of 
this  Order.) 

d.  Delegation  to  the  Assistant 
Secretary  for  Employment  Standards, 
the  Wage  and  Hour  Administrator,  and 
the  Deputy  Assistant  Secretary  for 
Federal  Contract  Compliance:  Authority 
To  Invoke  a  Claim  of  Privilege.  This 
Order  delegates  to  the  Assistant 
Secretary  for  ESA,  the  Wage  and  Hour 
Administrator,  and  the  Deputy  Assistant 
Secretary  for  Federal  Contract 
Compliance,  specific  authority  to 
formally  invoke  any  necessary 
govenunental  claim  of  privilege  arising 
from  the  functions  of  the  Wage  and 
Hour  Division  and  the  Office  of  Federal 
Contract  CompUance  Programs  (this 
authority  was  delegated  previously  to 
the  Wage  and  Hour  Administrator  and 
the  Deputy  Assistant  Secretary  for 
Federal  Contract  Compliance  in 
Secretary's  Orders  3-93  anii  4-93, 
respectively).  This  Order  continues  in 
effect  the  guideUnes,  set  forth  in  these 
earlier  Orders,  for  asserting  a  formal 
claim  of  privilege.  (See  subparagraphs 
4.b.(2)  and  4.d.  of  this  Order.) 

4.  Delegation  of  Authority  and 
Assignment  of  Responsibility. 

a.  The  Assistant  Secretary  for 
Employment  Standards  is  hereby 
delegated  authority  and  assigned 
responsibility,  except  as  hereinafter 
provided,  for  carrying  out  the 
employment  standards,  labor  standards. 


UMI 


and  labor-management  standards 
policies,  programs,  and  activities  of  the 
Department  of  Labor,  including  those 
functions  to  be  performed  by  the 
Secretary-  of  Labor  under  the  designated 
provisions  of  the  following  statutes: 

(1)  The  Fair  Labor  Standards  Act  of 
1938,  as  amended,  29  U.S.C.  201  et  seq. 
(FLSA),  including  the  issuance 
thereunder  of  child  labor  hazardous 
occupation  orders  and  other  regulations 
concerning  child  labor  standards,  and 
subpoena  authority  under  29  U.S.C.  209. 
Authority  and  responsibility  for  the 
Equal  Pay  Act,  Section  6id)'of  the  FLSA, 
were  transferred  to  the  Equal 
Employment  Opportunity  Commission 
on  July  1,  1979,  pursuant  to  the 
President's  Reorganization  Plan  No.  1  nf 
February  1978,  set  out  in  the  .Appendix 
to  Title  5,  Government  Organization  and 
Employees. 

(2)  Tlie  Walsh-Healey  Public 
Contracts  Act  of  1936,  as  amended,  41 
U.S.C.  35  et  seq..  except  those 
provisions  relating  to  safety  and  health 
delegated  to  the  .A.ssistant  Secretary  for 
Occupational  Safety  and  Health  or  the 
Assistant  Secretary  for  Mine  Safety  and 
Health.  The  authority  of  the  Assistant 
Secretary  for  ESA  includes  subpoena 
authority  under  41  U.S.C.  39. 

(3)  The  McN'amara-O'Hara  Service 
Contract  Act  of  1965,  as  amended,  41 
U.S.C.  351  et  seq..  except  those 
provisions  relating  to  safety  and  health 
delegated  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health.  The 
authority  of  the  Assistant  Secretary  for 
ESA  includes  subpoena  authority  under 
41  U.S.C.  353(a). 

(4)  The  Davis-Bacon  Act,  as  amended, 
40  U.S.C.  276a  et  seq..  and  any  laws 
now  existing  or  subsequently  enacted, 
providing  for  prevailing  wage  findings 
by  the  Secretary  in  accordance  with  or 
pursuant  to  the  Davis-Bacon  Act;  the 
Copeland  Act,  40  U.S.C.  276c: 
Reorganization  Plan  No.  14  of  1950;  and 
the  Tennes.see  Valley  Authority  Act,  16 
U.S.C.  831. 

(5)  The  Contract  Work  Hours  and 
Safety  Standards  Act.  as  amended,  40 
U.S.C.  327  et  seq.,  except  those 
provisions  relating  to  safety  and  health 
delegated  to  the  Assistant  Secretary'  for 
Occupational  Safety  and  Health. 

(6)  Title  III  of  the' Consumer  Credit 
Protection  Act,  15  U.S.C.  1671  et  seq. 

(7)  The  labor  standards  provisions 
contained  in  Sections  5(i)  and  7(g)  of  the 
National  Foundation  for  the  Arts  and 
the  Humanities  Act,  20  U.S.C.  954(i) 
and  956(g),  except  those  provisions 
relating  to  safety  and  health  delegated  to 
the  Assistant  Secretary  for  Occupational 
Safety  and  Health. 

(8)  The  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act  of 
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1983,  29  U.S.C.  1801  et  seq..  including 
subpoena  authority  under  29  U.S.C. 
1862(b). 

(9)  The  Employee  Polygraph 
Protection  Act  of  1988.  29  U.S.C.  2001 
et  seq.,  including  subpoena  authority 
under  29  U.S.C.  2004(b). 

(10)  The  Federal  Employees' 
Compensation  Act,  as  amended  and 
extended,  5  U  S.C.  8101  et  seq..  except 
5  U.S.C.  8149,  as  it  pertains  to  the 
Employees'  Compensation  Appeals 
Board. 

(11)  The  Longshore  and  Harbor 
Workers'  Compensation  Act,  as 
amended  and  extended,  33  U.S.C.  901  et 
seq.,  except:  33  U.S.C.  919(d),  with 
respect  to  administrative  law  ludges  in 
the  Office  of  .-administrative  Law  Judges; 
33  U.S.C.  921(b),  as  it  applies  to  the 
Benefits  Review  Board:  and  activities 
pursuant  to  33  U.S.C,  941.  assigned  to 
the  Assistant  Secretary  for  Occupational 
Safety  and  Health. 

(12)  The  Black  Lung  Benefits  Act.  as 
amended.  30  U.S.C.  901  et  seq. 

(13)  The  affirmative  action  provisions 
of  the  "V'ietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974,  as 
amended,  38  U.S.C.  4212.  except  for 
monitoring  of  the  Federal  contractor  |ob 
listing  activities  under  38  L'.S.C.  4212(aJ 
and  the  annual  Federal  contractor 
reporting  obligations  under  38  U.S.C. 
4212(dj,  delegated  to  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training. 

(14)  Sections  501(a).  501(f),  502,  and 
503  of  the  Rehabilitation  Act  of  1973.  as 
amended,  29  U.S.C.  791(a).  791(f).  792. 
and  793;  and  Executive  Order  11758 
("Delegating  Authority  of  the  President 
Under  the  Rehabilitation  Act  of  1973") 
of  January  15.  1974. 

(15)  Executive  Order  11246  ("Equal 
Employment  Opportunity")  of 
September  24,  1965,  as  amended  bv 
Executive  Order  11375  of  October  13. 
1967;  and  Executive  Order  12086 
(  "Consolidation  of  Contract  Compliance 
Functions  for  Equal  Employment 
Opportunity  ")  of  October  5,  1978. 

(16)  The  following  provisions  of  the 
Immigration  and  Nationality  Act  of 
1952,  as  amended,  8  U.S.C.'llOl  et  seq. 
(INA):  Section  218(g)(2),  8  U.S.C. 
1188(g)(2),  relating  to  assuring  employer 
compliance  with  terms  and  conditions 
of  employment  under  the  temporary 
ahen  agricultural  labor  certification  (H- 
2A)  program;  and  Section  274A(b)(3).  8 
U.S.C.  1324A(b](3),  relating  to 
employment  eligibility  verification  and 
related  recordkeeping. 

(17)  Section  212(m)(2)(E)  (ii)  through 
(v)  of  the  INA,  8  U.S.C,  1182(m)(2)(E) 
(ii)  through  (v),  relating  to  the 
complaint,  investigation,  and  penalty 
provisions  of  the  attestation  process  for 


users  of  nonimmigrant  registered  nurses 
{;.e.,H-lA  Visas). 

(18)  The  enforcement  of  the 
attestations  required  by  employers 
under  the  INA  pertaining  to  the 
employment  of  nonimmigrant  longshore 
workers.  Section  258  of  the  INA.  8 
U.SC.  1288(c)(4)  [B)-(F);  and  foreign 
students  working  off-campus,  8  U.SC. 
1 184  note;  and  enforcement  of  labor 
condition  apphcations  for  employment 
of  nonimmigrant  professionals.  Section 
212(n)(2)oftheINA,8U.S.C. 
1182(n)(2). 

(19J  Joint  responsibility  and  authority 
with  the  .'\ssistant  Secrptar\'  for 
Employment  and  Training  for  enforcing 
the  Equal  Employment  Opportunity  in 
Apprenticeship  and  Training 
requirements,  as  identified  in 
Secretary's  Order  4-90, 

(20)  Title  1  of  the  Americans  with 
Disabilities  Act  of  1990,  42  U.S.C.  12101 
et  seq..  and  the  regulations  at  41  CFR 
Part  60-742. 

(21)  The  Family  and  .Medical  Leave 
Act  of  1993.  29  U.S.C   2601  et  seq.. 
including  subpoena  authority  under  29 
U.S.C.  2616. 

(22)  The  Occupational  Safety  and 
Health  Act  of  1970.  29  US  C  651  et 
seq..  to  conduct  inspections  and 
investigations,  issue  administrative 
subpoenas,  issue  citations,  assess  and 
collect  penalties,  and  enforce  anv  other 
remedies  available  under  the  statute, 
and  to  develop  and  issue  compliance 
interpretations  under  the  statute,  with 
regard  to  the  standards  on: 

(a)  field  sanitation.  29  CFR  1928  110; 
and 

(b)  temporary  labor  camps,  29  CFR 
1910.142,  with  respect  to  anv 
agricultural  establishment  where 
employees  are  engaged  in  "agricultural 
employment  "  within  the  meaning  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  .Act,  29  US  C 

1 802(3),  regardless  of  the  number  of 
employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health  retains  enforcement 
responsibility  over  temporary  labor 
camps  for  employees  engaged  in  egg. 
poultry,  or  red  meat  production,  or  the 
post-har\est  processing  of  agricultural 
or  horticultural  commodities. 

The  authority  of  the  Assistant 
Secretary  for  Employment  Standards 
under  the  Occupational  Safety  and 
Health  Act  with  regard  to  the  standards 
on  field  sanitation  and  temporan  labor 
camps  does  not  include  anv  other 
agency  authorities  or  responsibilities, 
such  as  rulemaking  authority.  Such 
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authorities  under  the  statute  are 
retained  by  the  Assistant  Secretary'  for 
Occupational  Safety  and  Health. 

Moreover,  nothing  in  this  Order  shall 
be  construed  as  derogating  from  the 
right  of  States  operating  OSHA- 
approved  State  plans  under  29  U.S.C. 
667  to  continue  to  enforce  field 
sanitation  and  temporary  labor  camp 
standards  if  they  so  choose.  The 
Assistant  Secretary  for  Occupational 
Safety  and  Health  retains  the  authority 
to  monitor  the  activity  of  such  States 
with  respect  to  field  sanitation  and 
temporary  labor  camps. 

(23)  The  Labor-Management 
Reporting  and  Disclosiu^e  Act  of  1959,  as 
amended.  29  US  C.  401  et  seq. 

(24)  Section  701  (Standards  of 
Conduct  for  Labor  Organizations)  of  the 
Civil  Service  Refonn  Act  of  1978.  5 

r  S.C.  7120;  Section  1017  of  the  Foreign 
Service  Act  of  1980.  22  U.S.C.  4117; 
Section  220(a)(1)  of  the  Congressional 
Accountability  Act  of  1995,  2  U.S.C. 
1351(a)(1);  and  the  regulations 
pertaining  to  such  sections  at  29  C.F.R. 
Parts  457-4.n9 

(25)  Section  1209  of  the  Postal 
Reorganization  Act  of  1970,  39  U.S.C. 
1209 

(26)  The  employee  protection 
provisions  of  the  Federal  Transit  law,  as 
codified  at  49  U.S.C.  5333(b),  and 
related  provisions. 

(27)  Section  405  (a),  (b).  (c),  and  (e)  of 
the  Rail  Passenger  Ser\ice  Act  of  1970. 
45  L;,S.C.  565  (a),  (b),  (c).  and  (e). 

(28)  Section  43(d)  of  the  Airline 
Deregulation  Act  of  1978.  repealed  and 
reenacted  at  49  U  S  C.  42101-42103. 

(29)  Such  additional  Federal  acts  that 
from  time  to  time  may  assign  to  the 
Secretary  or  the  Department  duties  and 
responsibilities  similar  to  those  listed 
under  subparagraphs  (l)-(28)  of  this 
paragraph,  as  directed  by  the  Secretary. 

b.  The  Wage  and  Hour  Administrator 
or  the  Employment  Standards 
Administration  is  hereby  delegated 
authority  and  assigned  responsibility  to: 

(1)  Issue  administrative  subpoenas 
under  Section  9  of  the  Fair  Labor 
Standards  Act  of  1938.  as  amended,  29 
U.S.C.  209;  Section  5  of  the  VValsh- 
Healey  Public  Contracts  \cX.  41  U.S.C. 
39;  Section  4(a)  of  the  McNamara- 
O'Hara  Service  Contract  Act.  41  U.S.C. 
353(a);  Section  512(bj  of  the  Migrant 
and  Seasonal  Agricultural  Worker 
Protection  Act  of  1983,  29  U  S  C. 
1862(b);  Section  5(b)  of  the  Employee 
Polygraph  Protection  Act  of  1988.  29 
U  S.C.  2004(b);  Section  106  of  the 
Family  and  Medical  Leave  .-^ct  of  1993, 
29  L'.SC.  2616;  and  Section  8(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970.  29  U.S.C.  657(b).  with  respect  to 
■he  authority  delegated  by  this  Order. 


(2)  Invoke  all  appropriate  claims  of 
privilege,  arising  from  the  functions  of 
the  Wage  and  Hour  Division,  following 
his/her  personal  consideration  of  the 
matter  and  in  accordance  with  the 
following  guidelines; 

(a)  Informant's  Privilege  (to  protect 
from  disclosure  the  identity  of  any 
person  who  has  provided  information  to 
the  Wage  and  Hour  Division  in  cases 
arising  under  the  statutory  provisions 
listed  in  subparagraph  4. a.  of  this  Order 
that  are  delegated  or  assigned  to  the 
Wage  and  Hour  Division):  A  claim  of 
privilege  may  be  asserted  where  the 
Wage-Hour  Administrator  has 
determined  that  disclosure  of  the 
privileged  matter  may:  Interfere  with  the 
Wage  and  Hour  Division's  enforcement 
of  a  particular  statute  for  which  that 
Division  exercises  investigative  or 
enforcement  authority;  adversely  affect 
persons  who  have  provided  information 
to  the  Wage  and  Hour  Division;  or  deter 
other  persons  from  reporting  violations 
of  the  statute. 

(b)  Deliberative  Process  Privilege  (to 
withhold  information  which  may 
disclose  predecisional  intra-agency  or 
inter-agency  deliberations,  including: 
The  analysis  and  evaluation  of  facts; 
written  summaries  of  factual  evidence; 
and  recommendations,  opinions,  or 
advice  on  legal  or  policy  matters;  in 
cases  arising  under  the  statutory 
provisions  listed  in  subparagraph  4. a.  of 
this  Order  that  are  delegated  or  assigned 
to  the  Wage  and  Hour  Division):  A  claim 
of  privilege  may  be  asserted  where  the 
Wage-Hour  Administrator  has 
determined  that  disclosure  of  the 
privileged  matter  would  have  an 
inhibiting  effect  on  the  agency's 
decision-making  processes. 

(c)  Privilege  for  Investigative  Files 
compiled  for  law  enforcement  purposes 
(to  withhold  information  which  may 
reveal  the  Wage  and  Hour  Division's 
confidential  investigative  techniques 
and  procedures):  the  investigative  files 
privilege  may  be  asserted  where  the 
Wage  and  Hour  Administrator  has 
determined  that  disclosure  of  the 
privileged  matter  may  have  an  adverse 
impact  upon  the  Wage  and  Hour 
Division's  enforcement  of  the  statutory 
provisions  that  have  been  delegated  or 
assigned  to  the  Division  in 
subparagraph  4. a.  of  this  Order,  by; 
Disclosing  investigative  techniques  and 
methodologies;  deterring  persons  from 
providing  information  to  the  Wage  and 
Hour  Division;  prematurely  revealing 
the  facts  of  the  Wage  and  Hour 
Division's  case;  or  disclosing  the 
identities  of  persons  who  have  provided 
information  under  an  express  or  implied 
promise  of  confidentiality. 


(d)  Prior  to  filing  a  formal  claim  of 
privilege,  the  Wage  and  Hour 
Administrator  shall  personally  review: 
All  the  documents  sought  to  be 
withheld  (or,  in  cases  where  the  volume 
is  so  large  all  of  the  documents  cannot 
be  personally  reviewed  in  a  reasonable 
time,  an  adequate  and  representative 
sample  of  such  documents);  and  a 
description  or  summary  of  the  litigation 
in  which  the  disclosure  is  sought. 

(e)  In  asserting  a  claim  of 
governmental  privilege,  the  Wage  and 
Hour  Administrator  may  ask  the 
Sohcitor  of  Labor  or  the  Solicitor's 
representative  to  file  any  necessary  legal 
papers  or  documents. 

c.  The  Wage  and  Hour  Regional 
Administrators  of  the  Employment 
Standards  Administration  are  hereby 
delegated  authority  and  assigned 
responsibility  to  issue  administrative 
subpoenas  under  Section  9  of  the  Fair 
Labor  Standards  Act  of  1938,  as 
amended,  29  U.S.C.  209;  Section  5  of 
the  Walsh-Healev  Public  Contracts  Act, 
41  U.S.C.  39;  Section  4(a)  of  the 
McNamara-O'Hara  Ser\ice  Contract  Act, 
41  U.S.C.  353(a);  Section  512(b)  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  of  1983,  29 
U.S.C.  1862(b);  Section  5(b)  of  the 
Employee  Polygraph  Protection  Act  of 
1988,  29  U.S.C.  2004(b);  Section  106  of 
the  Family  and  Medical  Leave  Act  of 
1993,  29  use.  2616;  and  Section  8(b) 
of  the  Occupational  Safety  and  Health 
Act  of  1970.  29  use,  657(b).  with 
respect  to  the  authority  delegated  by 
this  Order. 

d.  The  Deputy  Assistant  Secretary  for 
Federal  Contract  Compliance  of  the 
Employment  Standards  Administration 
is  hereby  delegated  authority  and 
assigned  responsibiUty  to  invoke  all 
appropriate  claims  of  privilege,  arising 
from  the  functions  of  the  Office  of 
Federal  Contract  Compliance  Programs 
(OFCCP),  following  his/her  personal 
consideration  of  the  matter  and  in 
accordance  with  the  following 
guidelines: 

(1)  Informant's  Privilege  (to  protect 
from  disclosure  the  identity  of  any 
person  who  has  provided  information  to 
OFCCP  in  cases  arising  under  an 
authority  delegated  or  assigned  to 
OFCCP  in  subparagraph  4. a.  of  this 
Order):  A  claim  of  privilege  may  be 
asserted  where  the  Deputy  Assistant 
Secretary  for  Federal  Contract 
Compliance  has  determined  that 
disclosure  of  the  privileged  matter  may: 
interfere  with  an  investigative  or 
enforcement  action  taken  by  OFCCP 
under  an  authority  delegated  or 
assigned  to  OFCCP  in  subparagraph  4. a. 
of  this  Order;  adversely  affect  persons 
who  have  provided  information  to 
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OFCCP;  or  deter  other  persons  from 
reporting  violations  of  the  statute  or 
other  authority. 

(2)  Deliberative  Process  Privilege  (to 
withhold  information  which  may 
disclose  predecisional  intra-agency  or 
inter-agency  dehberations,  including: 
the  analysis  and  evaluation  of  facts; 
WTitten  summaries  of  factual  evidence; 
3nd  recommendations,  opinions  or 
advice  on  legal  or  policy  matters;  in 
cases  arising  under  an  authority 
delegated  or  assigned  to  OFCCP  in 
subparagraph  4. a.  of  this  Order):  A 
claim  of  privilege  may  be  asserted 
where  the  Deputy  Assistant  Secretary 
for  Federal  Contract  Compliance  has 
determined  that  disclosure  of  tho 
privilege  matter  would  have  an 
inhibiting  effect  on  the  agency's 
decision-making  processes. 

(3)  Privilege  for  Investigative  Files 
compiled  for  law  enforcement  purposes 
(to  withhold  information  which  may 
reveal  OFCCP's  confidential 
investigative  techniques  and 
procedures):  The  investigative  files 
privilege  may  be  asserted  where  the 
Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance  has  determined 
that  disclosure  of  the  privileged  matter 
may  have  an  adverse  impact  upon 
OFCCP's  enforcement  of  an  authority 
delegated  or  assigned  to  OFCCP  in 
subparagraph  4. a.  of  this  Order,  by: 
Disclosing  investigative  techniques  and 
methodologies;  deterring  persons  from 
providing  information  to  OFCCP; 
prematurely  reveahng  the  facts  of 
OFCCP's  case;  or  disclosing  the 
identities  of  persons  who  have  provided 
information  under  an  express  or  implied 
promise  of  confidentialitv. 

(4)  Prior  to  filing  a  fomial  claim  of 
privilege,  the  Director  shall  personnally 
review:  All  the  documents  sought  to  be 
withheld  (or,  in  cases  where  the  volume 
is  so  large  that  all  of  the  documents 
cannot  be  personally  reviewed  in  a 
reasonable  time,  an  adequate  and 
representative  sample  of  such 
documents);  and  a  description  or 
summary  of  the  litigation  in  which  the 
disclosure  is  sought. 

(5)  In  asserting  a  claim  of 
govenmiental  privilege,  the  Deputy 
Assistant  Secretary  for  Federal  Conlraci 
Compliance  may  ask  the  Solicitor  or  the 
Solicitor's  representative  to  file  any 
necessary  legal  papers  or  documents. 

e.  The  Assistant  Secretary  for 
Employment  Standards  and  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health  are  directed  to  confer 
regularly  on  enforcement  of  the 
Occupational  Safety  and  Health  Act 
with  regard  to  the  standards  on  field 
sanitation  and  temporary  labor  camps 
(see  subparagraph  4.a.(22)  of  this  Order), 


and  10  enter  into  any  memoranda  of 
understanding  which  mav  be 
appropriate  to  clarify  questions  of 
coverage  which  arise  in  the  course  of 
such  enforcement. 

f.  The  Chief  Financial  Officer  is 
assigned  responsibiUty,  in  accordance 
with  applicable  appropriations 
enactments,  for  assuring  that  resources 
associated  with  the  programs  and 
functions  of  the  Occupational  Safety 
and  Health  Administration  and  the 
Office  of  Labor-Management  Standards 
are  reallocated  and  transferred  to  ESA. 
as  appropriate,  in  aii  orderly  and 
equitable  manner. 

g.  The  Assistant  Secretan,-  for 
Administration  and  Management  is 
assigned  responsibiUty  to  assure  that 
any  transfer  of  resources  effecting  this 
Order  is  fully  consistent  with  the  budget 
policies  of  the  Department  and  that 
consultation  and  negotiation,  as 
appropriate,  with  representatives  of  anv 
employees  affected  by  this  exchange  of 
responsibihties  is  conuacted.  The 
.Assistant  Secretary-  for  Administration 
and  Management  is  also  responsible  for 
providing  or  assuring  that  appropriate 
administrative  and  management  support 
is  furnished,  as  required,  for  the 
efficient  and  effective  operation  of  these 
programs. 

h.  The  Solicitor  of  Labor  shall  have 
the  responsibility  for  providing  legal 
advice  and  assistance  to  ail  officers  of 
the  Department  relating  to  the 
administration  of  the  statutory 
provisions,  regulations,  and  Executive 
Orders  listed  above.  The  bringing  of 
legal  proceedings  under  those 
authorities,  the  representation  of  the 
Secretary  and/or  other  officials  of  the 
Department  of  Labor,  and  the 
determination  of  whether  such 
proceedings  or  representations  are 
appropriate  in  a  given  case,  and 
delegated  exclusively  to  the  Solicitor. 

5.  Resen-ation  of  Author itv  and 
Responsibility. 

a.  The  submission  of  reports  and 
recommendations  to  the  President  and 
the  Congress  conceniing  the 
Administrative  Orders  listed  above  is 
reserved  to  the  Secretary 

b.  Nothing  in  this  Order  shall  limit  or 
modif)'  the  delegation  of  authority  and 
assignment  of  responsibility  to  the 
Administrative  Review  Board  by 
Secretary's  Order  2-96  (April  17.  1996), 

c.  Except  as  expressly  provided, 
nothing  in  this  Order  shall  limit  or 
modify-  the  provisions  of  any  other 
Order,  including  Secretar\-  s  Order  2-90 
(Office  of  Inspector  General). 

6.  Redelegation  of  Authority  The 
■Assistant  Secretary-  for  EmplovTnent 
Standards,  the  Chief  Financial  Officer, 
the  Assistant  Secretan'  for 


Administration  and  Management,  and 
the  Solicitor  of  Labor  may  redelegate 
authority  delegated  in  this  Order. 
7.  Effective  Dates. 

a.  The  delegation  of  authority  and 
assignment  of  responsibility  set  forth  in 
subparagraphs  4  a.(23)-{28)  of  this 
Order  shall  be  effective  upon 
publication  in  the  Federal  Register 

b.  All  other  delegations  of  authority 
and  assignments  of  responsibilitv  set 
forth  in  paragraph  4.  above  shall  be 
effective  on  February  3,  1997. 
Robert  B.  Reich. 

Secretary-  of  Labor. 

|FR  Doc.  96-33365  Filed  12-31-96;  8:45  ami 
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[Secretary's  Order  6-96] 

Delegation  of  Authority  ar>d 
Assignment  of  Responsibility  to  the 
Assistant  Secretary  for  Occupation 
Safety  and  Health 

December  27.  1996 

1.  Purpose  To  delegate  authority  and 
assign  responsibility  to  the  Assistant 
Secretary-  for  Occupational  Safety  and 
Health. 

2  Directives  Affected  This  Order 
repeals  and  supersedes  Secretary's 
Order  1-90  (Occupational  Safety  and 
Health).  In  addition,  this  Order  cancels 
Secretan,'s  Orders  6-94  (previously 
superseded  in  part  bv  Secretar\'s  Order 
1-96)  and  1-96. 

3.  Background.  This  Order,  which 
repeals  and  supersedes  Secretary  s 
Order  1-90.  constitutes  the  genenc 
Secretary's  Order  for  the  Occupational 
Safety  and  Health  Administration 
Specifically,  this  Order,  in  conjunction 
with  Secretary  s  Order  5-96,  effects  an 
exchange  of  particular  authorities  and 
responsibilities  between  the  .Assistant 
Secretary  for  Employment  Standards 
and  the  .Assistant  Secretary  for 
Occupational  Safety  ai-.d  Health  The 
exchange  was  tested  in  a  pilot  project 
for  Region  VI  established  by  Secretar>''s 
Order  6-94  (extended  by  Secretary's 
Order  1-96).  that  granted  these 
.Assistant  Secretaries  limited  concurrent 
authority  to  enforce  certain  laws 
establishing  labor  standards  affecting 
field  sanitation  and  migrant  housing, 
which  had  been  delegated  to  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  under 
Secretary's  Order  1-90.  and  certain 
environmental  and  public  health-related 
whiteblower  protection  laws,  which  had 
been  delegated  to  the  Employment 
Standards  administration  (ESA)  under 
Secretar>  s  Order  1-93.  The  pilot  project 
resulted  in  a  determination  that  the 
respective  agencies  would  make  better 
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use  of  their  program  expertise,  and, 
therefore,  that  the  Department  of  Labor 
would  more  effectively  and  efficiently 
utilize  its  resources,  by  a  permanent 
transfer  of  specific  enforcement 
activities  between  the  Assistant 
Secretaries  for  OSHA  and  ESA. 

Accordingly,  this  Order  grants  the 
Assistant  Secretary  for  OSHA  authority 
to  investigate  and  resolve  allegations  of 
discriminatory  actions  taken  by 
employers  against  employees  in 
violation  of  the  following  statutory 
whitleblower  protection  provisions:  (1) 
Section  1450(i)  of  the  Safe  Drinking 
Water  Act,  42  U.S.C.  300)-9{i);  (2) 
Section  211  of  the  Energy 
Reorganization  Act  of  1974.  as 
amended.  42  U.S.C.  5831.  (3)  Section 
1 10(a)-{d)  of  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  of  1980.  42  U.S.C. 
9610(a)-{d);'(4)  Section  507  of  the 
Federal  Water  Pollution  Control  Act.  33 
U.S.C.  1367;  (5)  Section  23  of  the  Toxic 
Substances  Control  act.  15  U.S.C.  2622: 
(6)  Section  7001  of  the  Solid  Waste 
Disposal  Act,  42  U.S.C.  6971;  and  (7) 
Section  322  of  the  Clean  Air  Act,  42 
use.  7622.  (See  subparagraphs  4. a. 
(l)llHr)  of  this  Order.)  Secretary's 
Order  5-96  grants  the  Assistant 
Secretary  for  ESA  authority  under  the 
Occupational  Safety  and  Health  Act  of 
1970,  29  use.  651  et  seq  .  to  enforce 
compliance  by  agricultural  employers 
with,  and  to  develop  and  issue 
compliance  interpretations  regarding, 
the  standards  on;  (1)  Field  sanitation,  29 
C  F.R.  1928.110;  and  (2)  temporary  labor 
camps,  29  C  F.R.  1910.142.  as  described 
in  subparagraph  4  a.(2)(b)  of  this  Order. 
[See  subparagraph  4. a.  (2)  of  this  Order). 

.•Ml  other  authority  and  responsibility 
set  forth  in  this  Order  were  delegated  or 
assigned  previously  to  the  Assistant 
.Secretary  for  OSHA  in  Secretary's  Order 
1-90.  and  this  Order  continues  those 
delegations  and  assignments  in  full 
force  and  effect,  except  as  expressly 
modified  herein. 

4.  Delegation  of  Autbohtv  and 
Assignment  of  Responsibilitv. 

a.  The  Assistant  Secretary'  for 
Occupational  Safety  and  Health 

(1)  The  Assistant  Secretary  for 
Occupational  Safety  and  Health  is 
delegated  authority  and  assigned 
responsibility  for  administering  the 
safety  and  health  programs  and 
activities  of  the  Department  of  [,abor. 
except  as  provided  in  subparagraph 
4  a. (2)  below,  under  the  designated 
provisions  of  the  following  statutes: 

(a)  The  Occupational  Safetv  and 
Health  Act  of  1970,  29  U  S C'  651  et  seq. 

lb)  The  Walsh-Healev  Public 
Contracts  Act  of  1936.  as  amended.  41 
use.  35.37-41,43-45. 


(c)  The  McNamara-O'Hara  Service 
Contract  Act  of  1965,  as  amended,  41 
U.S.C.  351-354.356-357. 

(d)  The  Contract  Work  Hours  and 
Safety  Standards  Act.  as  amended,  40 
U.S.C.  329,  333. 

(e)  The  Maritime  Safety  Act  of  1958, 
33  U.S.C,  941. 

(f)  The  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  20 
U.S.C.  954(i)(2). 

(g)  5  U.S.C.  7902  and  any  Executive 
Order  thereunder. 

(h)  Executive  Order  12196 
("Occupational  Safety  and  Health 
Programs  for  Federal  Employees")  of 
February  26,  1980. 

(i)  49  U.S.C.  31105.  the  whisfleblower 
provision  of  the  Surface  Transportation 
Assistance  Act  of  1982. 

(j)  Section  211  of  the  Asbestos  Hazard 
Emergency  Response  Act  of  1986,  15 
use.  2651. 

(k)  Section  7  of  the  International  Safe 
Container  Act,  46  U.S.C.  App.  1505. 

(1)  Section  1450(i)  of  the  Safe  Drinking 
Water  Act,  42  U.S.C.  300|-9(i). 

(m)  Section  211  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  42  U.S.C.  5851. 

(n)  Section  110  (a)-(d)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  42  U.S.C.  9610  (a)-(d). 

(oj  Section  507  of  the  Federal  Water 
Pollution  Control  Act.  33  U.S.C.  1367. 

(p)  Section  23  of  the  Toxic  Substances 
Control  Act.  15  U.S.C.  2622. 

(q)  Section  7001  of  the  SoUd  Waste 
Disposal  Act.  42  U.S.C.  6971. 

(r)  Section  322  of  the  Clean  Air  Act, 
42  U.S.C.  7622. 

(s)  ResponsibiUties  of  the  Secretary  of 
Labor  with  respect  to  safety  and  health 
provisions  of  any  other  Federal  statutes 
except  those  related  to  mine  safety  and 
health,  the  issuance  of  child  labor 
hazardous  occupation  orders,  and 
Department  of  Labor  employee  safety 
and  health,  which  are  administered 
pursuant  to  Secretary's  Orders  3-78.  5- 
96,  and  5-95.  respectively 

(2)  The  authority  of  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health  under  the  Occupational  Safety 
and  Health  Act  of  1970  does  not  include 
authority  to  conduct  inspections  and 
investigations,  issue  citations,  assess 
and  collect  penalties,  or  enforce  any 
other  remedies  available  under  the 
statute,  or  to  develop  and  issue 
compliance  interpretations  under  the 
statute,  with  regard  to  the  standards  on: 

(a)  field  sanitation.  29  CFR  1928.110; 
and 

(b)  temporary  labor  camps.  29  CFR 
1910.142,  with  respect  to  any 
agricultural  establishment  where 
employees  are  engaged  in  "agricultural 


employment"  within  the  meaning  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act,  29  U.S.C. 
1802(3),  regardless  of  the  number  of 
employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  contciiners,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health  retains  enforcement 
responsibility  over  temporary  labor 
camps  for  employees  engaged  in  egg, 
poultry,  or  red  meat  production,  or  the 
post-harvest  processing  of  agricultural 
or  horticultural  commodities. 

Nothing  in  this  Order  shall  be 
construed  as  derogating  from  the  right  of 
States  operating  OSHA-approved  State 
plans  under  29  U.S.C.  667  to  continue 
to  enforce  field  sanitation  and 
temporary  labor  camp  standards  if  they 
so  choose.  The  Assistant  Secretary  for 
OSHA  retains  the  authority  to  monitor 
the  activity  of  such  States  with  respect 
to  field  sanitation  and  temporary  labor 
camps.  Moreover,  the  Assistant 
Secretary  for  OSHA  retains  all  other 
agency  authority  and  responsibility 
under  the  Occupational  Safety  and 
Health  Act  with  regard  to  the  standards 
on  field  sanitation  and  temporary  labor 
camps,  such  as  rulemaking  authority. 

(3)  The  Assistant  Secretary  for 
Occupational  Safety  and  Health  is  also 
delegated  authority  and  assigned 
responsibility  for: 

(a)  Ser\'ing  as  Chairperson  of  the 
Fede.al  Advisory  Council  on 
Occupational  Safety  and  Health,  as 
provided  for  by  Executive  Order  12196. 

(b)  Coordinating  Agency  efforts  with 
those  of  other  officials  or  agencies 
having  responsibilities  in  the 
occupational  safety  and  health  area. 

b.  The  Assistant  Secretary-  for 
Occupational  Safety  and  Health  and  the 
Assistant  Secretary  for  Employment 
Standards  are  directed  to  confer 
regularly  on  enforcement  of  the 
Occupational  Safety  and  Health  Act 
with  regard  to  the  standards  on  field 
sanitation  and  temporary  labor  camps 
(see  subparagraph  4. a.  (2)  of  this  Order), 
and  to  enter  into  any  memoranda  of 
understanding  which  may  be 
appropriate  to  clarify  questions  of 
coverage  which  arise  in  the  course  of 
such  enforcement. 

c.  The  Chief  Financial  Officer  is 
assigned  responsibility,  in  accordance 
with  applicable  appropriations 
enactments,  for  assuring  that  resources 
associated  with  the  programs  and 
functions  of  the  Employment  Standards 
Administration  are  reallocated  and 
transferred  to  OSHA,  as  appropriate,  in 
an  orderly  and  equitable  manner. 
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d.  The  Assistant  Secretary  for 
Administration  and  Management  is 
assigned  responsibility  to  assure  that 
any  transfer  of  resources  effecting  this 
Order  is  fully  consistent  with  the  budget 
policies  of  the  Department  and  that 
consultation  and  negotiation,  as 
appropriate,  with  representatives  of  any 
employees  affected  by  this  excheinge  of 
responsibiUties  is  conducted.  The 
Assistant  Secretary  for  Administration 
and  Management  is  also  responsible  for 
providing  or  assiuing  that  appropriate 
administrative  and  management  support 
is  furnished,  as  required,  for  the 
efficient  and  effective  operation  of  these 
programs. 

e.  The  Solicitor  of  Labor  shall  have 
the  responsibility  for  providing  legal 
advice  and  assistance  to  all  officers  of 
the  Department  relating  to  the 
administration  of  the  statutory 
provisions  and  Executive  Orders  Hsted 
above.  The  bringing  of  legal  proceedings 

'  under  those  authorities,  the 
representation  of  the  Secretary  and/or 
other  officials  of  the  Department  of 
Labor,  and  the  determination  of  whether 
such  proceedings  or  representations  are 
appropriate  in  a  given  case,  are 
delegated  exclusively  to  the  Solicitor. 

f.  The  Commissioner  of  Labor 
Statistics  is  delegated  authority  and 
assigned  responsibihty  for: 

(1 1  Furthering  the  purpose  of  the 
Occupational  Safety  and  Health  Act  by 
developing  and  maintaining  an  effective 
program  of  collection,  compilation, 
analysis,  and  publication  of 
occupational  safety  and  health  statistics 
consistent  with  the  provisions  of 
Secretary's  Orders  4-81  and  5-95. 

(2)  Making  grants  to  states  or  political 
subdivisions  thereof  in  order  to  assist 
them  in  developing  and  administering 
programs  dealing  with  occupational 
safety  and  health  statistics  under 
Sections  18,  23,  and  24  of  the 
Occupational  Safety  and  Health  Act. 

(3)  Coordinating  the  above  functions 
with  the  Assistant  Secretaries  for 
Occupational  Safety  and  Health  and 
Employment  Standards. 

5.  Reservation  of  Authority  and 
Responsibility. 

a.  The  submission  of  reports  and 
recommendations  to  the  President  and 
the  Congress  concerning  the 
administration  of  the  statutory 
provisions  and  Executive  Orders  hsted 
in  subparagraph  4. a.  above  is  reserved  to 
the  Secretary. 

b.  The  commencement  of  legal 
proceedings  under  the  statutory 
provisions  listed  in  subparagraph  4. a. 
above,  except  proceedings  before 
Department  of  Labor  administrative  law 
judges  and  the  Administrative  Review 
Board  under  49  U.S.C.  31105  (the 


whistleblower  provision  of  the  Surface 
Transportation  Assistance  Act),  is 
reserved  to  the  Secretary.  The  Sohcitor 
will  determine  in  each  case  whether 
such  legal  proceedings  are  appropriate 
and  may  represent  the  Secretary-  in 
litigation  as  authorized  by  law. 

c.  Nothing  in  this  Order  shall  limit  or 
modify  the  delegation  of  authority  and 
assignment  of  responsibility  to  the 
Administrative  Review  Board  by 
Secretary's  Order  2-96  (April  17,  1996). 

6.  Redelegation  of  Authority.  The 
Assistant  Secretary  for  Occupational 
Safety  and  Health,  the  Chief  Financial 
Officer,  the  Assistant  Secretary  for 
Administration  and  Management,  the 
Sohcitor  of  Labor,  and  the 
Commissioner  of  Labor  Statistics  may 
redelegate  authority  delegated  in  this 
Order. 

7.  Effective  Date.  This  delegation  of 
authority  and  assignment  of 
responsibility  shall  be  effective  on 
Februan,'  3,  1997. 

Robert  B.  Reich, 

Secretary  of  Labor. 

(PR  Doc.  96-33366  Filed  12-31-96;  8:45  amj 

BILUNO  CODE  4510-Z:MN 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  ttie 
Corporation's  Board  of  Directors: 
Correction 

In  the  meeting  notice  published  on 
December  27,  1996  (61  FR  68304). 
please  make  the  following  correction  to 
the  agenda: 

In  item  13,  change  "Consider  and  act 
on  proposed  policies  and  procedures  for 
annual  performance  reviews  of  the 
Corporation's  President  and  Inspector 
General"  to  "Consider  and  act  on 
proposed  poHcies  and  procedures 
relating  to  communications  between  the 
Corporation  and  the  Congress." 

Dated-  December  30.  1996. 
Victor  M.  Fortuno, 
General  Counsel. 

|FR  Doc.  96-33389  Filed  12-30-96:  2:19  pm] 
BILUNG  CODE  705(M)1-P 


LIBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  96-9  CARP] 

Copyright  Arbitration  Royalty  Panels; 
List  of  Arbitrators 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

action:  Publication  of  the  1997  CARP 

Arbitration  List. 


SUMMARY:  The  Copyright  Office  is 
pubhshing  the  Ust  of  arbitrators  eligible 
for  selection  to  a  Copyright  Arbitration 
Royalty  Panel  (CARP)  during  1997  This 
list  will  be  used  to  select  arbitrators  who 
shall  serve  on  panels  initiated  during 
1997  for  determining  the  distribution  of 
royalty  fees  or  the  adjustment  of  royalty 
rates. 

EFFECTIVE  DATE:  )anuar>-  2,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

.Marilyn  ].  Kretsinger,  .Acting  Crcneral 
Counsel,  or  Tanya  M  Sandros. 
.\ttomey-Advisor.  Copyright  Arbitration 
Royalty  Panel.  P  O.  Box  70977. 
Southwest  Station,  Washington.  D.C. 
20024  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 

SUPPLEMENTARY  INFORMATION: 

Background 

For  royalty  rate  adjustments  and 
distributions  that  are  in  controversy,  the 
CopvTight  Act  requires  the  selection  of 
a  CopvTight  .Arbitration  Royalty  Panel 
(C\RP)  consisting  of  three  arbitrators 
from  "lists  provided  by  professional 
arbitration  associations.  '  17  L'.S.C. 
802(b).  The  Librarian  selects  two  of  the 
arbitrators  for  a  CARP  from  a  list  of 
nominated  arbitrators;  those  selected 
then  choose  a  third  person  who  serves 
as  chairperson  of  the  panel 

Under  the  CARP  regulations,  as 
amended,  the  Library'  of  Congress  shall 
publish  in  the  Federal  Register  after 
January  1.  1998.  and  every  two  years 
thereafter,  a  list  of  between  30  and  75 
names  of  those  individuals  who  were 
nominated.  The  list  must  contain 
nominees  from  at  least  three 
professional  arbitration  associations  or 
organizations  61  FR  63715  (December 
2.  1996)  The  change  to  a  two-year  list 
was  implemented  to  reduce  the  cost 
associated  uiih  generating  an  annual 
hst  of  arbitrators,  most  of  whom  would 
have  no  opportunity  to  ser\e  on  a  C.\RP 
dunng  the  relevant  year.  In  so  amending 
the  rule,  the  Office  decided  to  use  the 
1996  hst  for  any  CARP  proceeding 
initiated  during  1997.  Therefore,  the 
Office  IS  republishing  the  1996  list  of 
nominees  to  serve  as  the  1997  list  of 
arbitrators. 

The  information  submitted  bv  the 
arbitration  association  wi\h  respect  to 
each  person  hsted  is  available  for 
copying  and  inspection  at  the  Licensing 
Division  of  the  CopyTight  Office.  The 
Licensing  Division  of  the  Copyright 
Office  is  located  in  the  Librarv  of 
Congress,  lames  Madison  Building, 
Room  458.  101  Independence  Avenue, 
S.E..  Washington.  DC,  20540. 

Publication  of  today's  hst  triggers  the 
requirement  in  37  CFT?  251.32  that  each 
hsted  person  file  a  confidential  financial 


114 


Federal  Register  /  Vol.  62,  No.  1  /  Thursday,  January  2,  1997  /  Notices 


disclosure  statement.  The  Librarian  of 
Congress  will  use  the  financial 
disclosure  statement  to  determine  what 
conflicts  of  interest,  if  any.  may 
preclude  the  person  from  serving  as  an 
arbitrator  in  a  CARP  proceeding.  Since 
each  of  these  nominees  has  already  filed 
a  financial  disclosure  form,  he  or  she 
need  not  file  an  updated  form  unless  the 
Library  of  Congress  selects  that 
individual  for  service  on  a  CARP 

The  1997  CARP  Arbitration  List 

Howard  B.  Abrams,  Esq. — American 

Arbitration  Association 
Miles  J.  Alexander,  Esq. — Center  for 

Public  Resources  Inc. 
Richard  Bennett.  Esq. — American 

Arbitration  Association 
The  Honorable  John  W.  Cooley — JAMS/ 

Endispute 
Robert  A.  Creo.  Esq. — JAMS/Endispute 
Joel  Davidow,  Esq. — American 

Arbitration  Association 
Edward  Dreyfus,  Esq. — American 

Arbitration  Association 
Corydon  B.  Dunham,  Esq. — American 

Arbitration  Association 
The  Honorable  Lenore  G,  Ehrig — 

American  Arbitration  Association  & 

Judicate.  Inc. 
The  Honorable  Jesse  Etelson — Judicate. 

Inc. 
John  B.  Farmakides,  Esq. — American 

Arbitration  Association 
The  Honorable  Thomas  A.  Fortkort — 

Center  for  Litigation  Alternatives 
Richard  G.  Green,  Esq. — American 

Arbitration  Association 
Joseph  A.  Greenwald.  Esq. — American 

Arbitration  Association 
The  Honorable  Lewis  Hall  Gnffith — 

Center  for  Litigation  Alternatives 
The  Honorable  Jeffrey  S.  Gulin,  Esq. — 

Judicate,  Inc. 
Professor  Hugh  C.  Hansen — Center  for 

Litigation  Alternatives 
David  C.  Hilliard,  Esq. — Center  for 

Public  Resources,  Inc. 
The  Honorable  Mel  R.  Jiganti— JAMS/ 

Endispute 
The  Honorable  William  B.  Lawless — 

"Judge-Net" 
Michael  K.  Lewis,  Esq. — Center  for 

Public  Resources,  Inc. 
The  Honorable  Reuben  Lozner — 

Judicate 
Steve  A.  Mains,  Esq. — JAMS/Endispute 
The  Honorable  H.  Curtis  Meanor — 

Center  for  Public  Resources.  Inc. 
The  Honorable  James  R.  Miller — JAMS/ 

Endispute 
Charles  B.  Molineaux,  Esq. — American 

Arbitration  Association 
The  Honorable  Timothy  Murphy — 

Center  for  Litigation  Alternatives 
The  Honorable  Sharon  T.  Nelson — 

American  Arbitration  Association  & 

Judicate 


David  VV.  Plant,  Esq. — American 

Arbitration  Association 
The  Honorable  Kathleen  A.  Roberts — 

|AMS/Endispute 
Peter  Carey  Schaumber,  Esq. — American 

Arbitration  Association 
The  Honorable  Herbert  Silberman — 

Judicate 
Linda  R  Singer,  Esq. — Center  for  Public 

Resources,  Inc. 
John  M.  Townsend.  Esq. — American 

Arbitration  Association 
The  Honorable  Ronald  P.  Wertheim — 

JAMS/Endispute  &  Judicate,  Inc. 
Bruce  Zagaris,  Esq. — American 

Arbitration  .Association 

Dated:  December  17   1996. 
Marytieth  Peters, 

Register  ofCop\Tights. 

(FR  Doc  96-32761  Filed  12-31-96.  8:45  am] 

BILUNG  CODE  1410-33-P 


(MORRIS  K.  UOALL  SCHOLARSHIP  & 
EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POLICY 
FOUNDATION 

Sunshine  Act  Meeting 

The  Board  of  Trustees  of  the  Morris  K. 
Udall  Scholarship  &  Excellence  in 
National  Environmental  Policy 
Foundation  will  hold  a  meeting 
beginning  at  9:00  a.m.  on  Friday, 
lanuary  17,  1997.  at  the  University  of 
Arizona  Main  Library,  Tucson,  Arizona 
85721. 

The  matters  to  be  considered  will 
include  (1)  A  review  of  current  budget 
matters;  (2)  Reports  of  on-going  and 
planned  Foundation  programs;  and  (3) 
A  report  from  the  Udall  Center  for 
Studies  and  Public  Policy.  The  meeting 
is  open  to  the  public. 

CONTACT  PERSON  FOR  MORE  INFORMATION; 
Christopher  L.  Helms,  803  East  First 
Street,  Tucson,  AZ  85719.  Telephone 
(520) 670-5523. 

Dated  this  27th  day  of  December,  1996 
Christopher  L.  Helms. 

IFR  DcK    97-<M)029  Filed  12-30-96;  9:44  am] 

BILUNG  CODE  6820-FN-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting: 

Mame:  Sepcial  Emphasis  Panel  in 
Advanced  Scientific  Computing  (#1 185) 


Date  and  Time:  January  24, 1997,  8:30  am 
to  5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Suite  1150,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  Van  Rosendale, 
Program  Director,  New  Technologies 
Program,  Suite  1122,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  (703)  306-1962. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 
propxisals  submitted  to  NSF  for  Financial 
support. 

Agenda:  Panel  review  of  CISE  Postdoctoral 
Research  Associates  in  Computational 
Science  and  Engineering  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  f)ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Govenunent 
in  the  Sunshine  Act. 

Dated:  December  27, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  96-33363  Filed  12-31-96;  8:45  am] 

BILUNQ  CODE  7555-01-M 


Faculty  Early  Career  Award  Panel  in 
Chemical  and  Transport  Systems; 
Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Chemical  and  Transport  Systems  (#1190). 

Date  and  Time:  January  27,  1997;  8:30  a.m. 
to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  680,  Arlington.  VA 
22230,  (703)306-1371. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Raul  Miranda,  Program 
Director,  Chemical  Reaction  Processes, 
Division  of  Chemical  &  Transport  Systems 
(CTS),  Room  525,  (703)  30&-1371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY97  Faculty  Early 
Career  Development  Program  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  propmsals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 


UMI 


Dated:  December  27, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-33354  Filed  12-31-96;  8:45  ara] 
BILUNG  CODE  755»-01-M 
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Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Civil  and  Mechanical 
Systems. 

Date  and  Time:  Wednesday,  January  29, 
1997  &  Thursday,  January  30.  1997,  8:30  am 
to  5:00  p.m. 

Place:  Rooms  530  &  580,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Drs.  Craig  S.  Hartley  & 
Sunil  Saigal,  Program  Directors,  Mechanics 
and  Materials  Program.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1361. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial      pport. 

Agenda:  To  review  and  evaluate  Career 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b{c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  27,  1996. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  96-33358  Filed  12-31-96:  8:45  am] 

BILUNQ  CODE  756S-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Sf)ecial  Emphasis  Panel  in 
Electrical  and  Communications  System. 

Date  and  Time:  January  27,  1997;  8:30  a.m. 
to  5:00  p.m. 

Place:  Room  630,  NSF.  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person(s):  Dr.  Deborah  Crawford. 
Program  Director,  Solid  State  and 
Microstructures,  Division  of  Electrical  and 
Communications  Systems,  NSF,  4201  Wilson 


Boulevard,  Room  675,  Arlington,  VA  22230, 
Telephone:  (703)  306-1339. 

Purpose:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  REG 
proposals  in  the  QEWB  program  as  pari  of 
the  selection  process  for  awards 

Reason  for  Closmg:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.SC  552  b.  (c)  (4 ) 
and  (6)  the  Government  in  the  Sunshine  ,\ct. 

Dated:  December  27,  1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  96-33353  Filed  12-31-96:  8  45  am] 

BILUNG  CODE  7S5S-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory'  Committee  Act  (Pub,  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Electrical  and 
Communications  Systems  (1196), 
Date  and  Time:  January  31.  1997 
Place:  Room  380.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230, 
Type  of  Meeting:  Closed. 
Contact  Person:  Dr.  Paul  Werbos,  Program 
Director,  Division  of  Electrical  and 
Communications  Systems.  .National  Science 
Foundation,  4201  Wilson  Boulevard.  Room 
675,  Arlington,  VA  22230,  Telephone:  (703) 
306-1340. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Neuroengineering  Career  and  Regular 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U,S,C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act, 

Dated:  December  27,  1996. 
M.  Rebecca  Winkler, 

Committee  Management  Officer 

[FR  Doc,  96-33357  Filed  12-31-96;  8:45  am) 

BIUMG  CODE  7H6-01-M 


Special  Emphasis  Panel  In  Infonnation, 
Robotics  and  Intelligent  Systems; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information.  Robotics  and  Intelligent  (1200). 

Date  and  Time  February  6-7.  1997,  8  30 
a,m  to  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  360,  Arlington  VA 
22230. 

Type  of  Meeting:  Qosed 

Contact  Person  Dr.  .Maria  Zemankova. 
Deputy  Division  Director,  National  Science 
Foundation.  4201  Wilson  Blvd  ,  Arlington 
VA  22230.  Telephone:  (703)  306-1929 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda  To  review  and  evaluate 
Information  Technology  and  Organizations 
Program  Career  proposals  as  part  of  the 
selection  process  for  awards 

Reason  for  Closmg  The  propxasals  being 
reviewed  include  information  of  a 
propnetan,'  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
pro  fxj  sals 

These  matters  are  exempt  under  5  US.Q 
552b(c)  (41  and  (6)  of  the  Government  in  the 
Sunshine  .^ct. 

Dated:  December  18.  1996. 
M.  Rebecca  Winkler, 

Committee  .\ianagement  Officer 

[FR  Doc.  96-33360  Filed  12-31-96;  845  am] 

BILUNG  CODE  7SS6-01-M 


Special  Emphasis  Panel  in  Infonnation, 
Robotics  and  Intelligent  Systems; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisor\'  Committee  Act  (Pub  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  Special  Emphasis  Panel  in 
Information,  Robotics  and  Intelligent  Svstems 
(1200). 

Date  and  Time  February  3-4,  1997,  8  30 
am  to  5:00  p.m. 

Place  .National  Science  Foundation  4201 
Wilson  Boulevard.  Room  1120,  Arlington, 
V.^  22230 

Type  of  Meeting  Closed 

Contact  Person  Dr  .Mana  Zemankova. 
Deputy  Division  Director.  National  Science 
Foundation.  4201  Wilson  Blvd  .  Arlington. 
VA  22230.  Telephone  (703)  306-1929 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Database 
and  Expert  Systems  Program  Career 
proposals  as  part  of  the  selection  process  for 
awards. 
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Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals. 

These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated:  December  18.  1996. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  96-33361  Filed  12-3  !-96;  8:45  am! 
BILUNG  COCl  7SS5-01-M 


Special  Emphasis  Panei  in  Information, 
Robotics  and  Intelligent  Systems; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Same:  Special  Emphasis  Panel  in 
Information,  Robotics  and  Intelligent  Systems 
(1200) 

Date  and  Time  February  3— »,  1997,  8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  1115N.  Arlington, 
VA  22230 

Tvpe  of  Meeting:  Closed. 

Confocf  Person  Dr  Maria  Zemankova, 
Deputy  Division  Director  National  Science 
Foundation,  4201  Wilson  Blvd    Arlington. 
VA  22230  Telephone:  (703)  306-1929 

Purpose  of  Meeting  To  provide  advice  and 
recommendations  conceniing  proposals 
submitted  to  NSF  for  finant  lal  support. 

Agenda:  To  review  and  evaluate  Robotics 
and  Machine  and  Intelligence  Program 
proposals  as  p»art  of  the  selection  process  for 
awards. 

Reason  for  Closing  The  proposals  being 
reviewed  include  information  of  a 
propnetarv  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
profKisals  These  matters  are  i^xempt  under  5 
U  S  C.  55b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated  Decem't)er  18  1996 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc  96-33362  Filed  12-31-96;  8:45  am] 

BH.UNO  COOC  7Sa6-01-M 


Special  Emphasis  Panel  in 
International  Programs;  Notice  Of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Comnnttee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foimdatjon  announces  the  following 
meeting. 


Name:  Special  Emphasis  Panel  in 
International  Programs  (1201). 

Date  and  Time:  January  27-28,  1997;  8:30 
a.m.  to  5:00  p.m. 

Place:  Room  360, 

Type  of  Meeting:  Closed. 

Contact  Person:  Susan  Parris.  Program 
Specialist  or  Randall  Soderquist.  Program 
Manager,  Division  of  Inl'ernational  Programs, 
Room  935,  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington,  VA 
22230.  Telephone  (703)  306-1706 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Division  of 
International  Programs'  International 
Research  Fellow  Awards  Program  as  part  of 
the  selection  process  for  awards 

Reason  for  Qosing:  The  meeting  is  closed 
to  the  public  because  the  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  December  27. 1996, 
M  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc.  96-33352  Filed  12-31-96;  8:45  am] 

BH.UNG  COO€  7556-01 -M 


Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisorv  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Same:  Sf)ecial  Emphasis  Panel  in  .Materials 
Research  (DMR). 

Date  and  Time:  January  24,  1997,  8:00  am- 
5:00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  1060.  Arlington, 
VA  22230. 

Type  of  Meeting :  CI  osed . 

Contact  Person:  Dr  Bruce  A  MacDonald, 
Program  Director,  Division  of  Materials 
Research.  Room  1065.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone  (703)  306- 
1835. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Facultv  Earlv  Career 
Development  (CMIEER)  Program 

Reason  for  Closing:  The  proposal  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  nature.  inf:luding 
technical  information,  financial  data  such  as 
salaries,  and  pwrsonal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C  552b  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  December  27.  1996. 
Nf.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  96-33351  Filed  12-31-96;  8:45  am] 

BILLING  CODE  7555-0 1-M 


Special  Emphasis  Panel  in  Materials 
Researcri;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub,  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Same:  Special  Emphasis  Panel  in  Materials 
Research  «1203. 

Dates  and  Times:  1/28-29/97.  8:00  am- 
6:00  pm  and  1/30-31/97,  8:00  am-5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  320  &  340  and  380 
&  390,  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ulrich  Strom,  Program 
Director.  Division  of  Materials  Research. 
Room  1065,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  \'A 
22230,  Telephone  (703)  306-1832. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  CAREER 
proposals  submitted  to  the  Condensed  Matter 
Physics  Program. 

Agenda:  Evaluation  of  proposal. 

Reason  for  Closing:  The  projxjsal  being 
reviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
profwsal.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  December  27.  1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
!FR  Doc  96-33359  Filed  12-31-96;  8:45  am] 
BILUNG  CODE  75S6-41-M 


Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204) 

Date  and  Time:  January  30  to  February  1, 
1997,  8:30  am-5:00  p.m. 

Place:  Rooms  340  and  360  National 
Science  Foundation.  4201  Wilson  Boulevard, 
.Arlington.  VA  22230 

Type  of  Meeting:  Closed: 

Contact  Person:  S.I.  Hariharan,  Applied 
Mathematics  Program.  Program  OfTicer. 
Room  1025  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington,  VA 
22230.  Telephone:  (703)  306-1870. 


UMI 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  applications 
submitted  to  NSF  for  financial  support. 

Agenda  To  review  and  evaluate  proposals 
in  the  mathematics  of  fluids  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  infoi-mation  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Art. 

Dated:  December  27,  1996. 
M.  Rebecca  VVinkJer, 

Committee  Management  Officer 

[FR  Doc.  96-333.56  Filed  12-31-96;  8:45  am] 

BILUNG  CODE  7555-01 -M 
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Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
.Advison-  Committee  .^ct  (Pub,  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Polar  Programs  («1209) 

Date  and  Time:  |anuar>-  30  &  31,  1997:  3:00 
AM  to  5:00  P.VI 

Place:  Room  770.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting  Closed. 

Contact  Person:  Dr  Michael  Ledbetter, 
Program  Director,  Arctic  System  Sciences 
Program,  Office  of  Polar  Programs,  Room  755 
National  Science  Foundation,  4201  Wilson 
Boulevard,  .\rlington.  VA  22230.  Telephone: 
(703)  306-1029. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Arctic 
Sy-stem  Sciences  SHEBA  proposals  as  part  of 
the  selection  process  for  awards 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  December  27. 1996. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  96-33355  Filed  12-31-96;  8:45  ami 

BiLUKS  CODE  7566-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Commonwealth  of  Massachusetts: 
Staff  Assessment  of  Proposed 
Agreement  Between  the  Nuclear 
Regulatory  Commission  and  the 
Commonwealth  of  Massachusetts 

AGENCY:  Nuclear  Regulators 

Commission. 

ACTION:  Notice  of  propcised  Agreement 

with  the  Commonwealth  of 

Massachusetts. 


SUMMARY:  The  U.  S.  Nuclear  Regulators^ 
Commission  (NRC1  has  received,  from" 
the  Governor  of  the  Commonwealth  of 
Massachusetts,  a  proposal  to  enter  into 
an  Agreement  pursuant  to  Section  274 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (Act).  The  proposed 
Agreement  would  permit  Massachusetts 
to  assume  certain  portions  of  the 
Commission's  regulators'  authority  .^s 
required  by  the  .^ct,  NRC  is  publishing 
the  proposed  Agreement  for  public 
comment.  NRC  is  also  publishing  a 
summar\-  of  the  NRC  staff  assessment  of 
the  proposed  Massachusetts  radiation 
control  program.  Comments  are 
requested  on  the  proposed  AgreemiCnt, 
especially  public  health  and  safety- 
aspects,  and  the  assessment. 

The  Agreement  will  effectively  release 
(exempt)  persons  in  Massachusetts  from 
certain  portions  of  the  Commission's 
regulatory-  authority.  The  Act  also 
requires  that  NRC  publish  those 
exemptions.  Notice  is  hereby  given  that 
the  pertinent  exemptions  have  been 
previously  pubhshed  in  the  Federal 
Register  and  are  codified  in  the 
Commission's  regulations  as  10  CFR 
Part  150. 

DATES:  The  comment  period  expires 
January'  23,  1997. 

Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Written  comments  may  be 
submitted  to  Mr.  David  L.  Meyer.  Chief, 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  Washington,  DC  20555- 
0001.  Copies  of  comments  received  by 
NRC  may  be  examined  at  the  NRC 
Public  Docimient  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 
Copies  of  the  proposed  Agreement, 
along  with  copies  of  the  request  by 
Governor  Weld  including  referenced 
enclosures,  applicable  legislation, 
regulations  for  the  control  of  radiation, 
and  the  full  text  of  the  NRC  staff 
assessment  are  also  available  for  public 


inspection  in  the  NRC's  Public 
Document  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L  Blanton,  Office  of  Stale 
Programs.  U.S.  Nuclear  Regulatory- 
Commission,  Washington.  DC  20555- 
0001.  Telephone  (301)  415-2322  ore- 
mail  KLBw,NRC  GOV 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received  a  request  from 
Governor  William  Weld  of 
Massachusetts  to  enter  into  an 
Agreement  whereby  the  NRC  would 
discontinue,  and  the  Commonwealth 
w-ould  assume,  certain  regulators- 
authority  as  specified  in  the  Act' 
Section  274  of  the  Act  authorizes  the 
Commission  to  enter  into  such  an 
agreement. 

Section  274e  of  the  Act  requires  that 
the  terms  of  the  proposed  Agreement  be 
published  for  public  comment  once 
each  week  for  four  consecutive  weeks. 
This  nntirt'  is  being  published  in  the 
Federal  Register  in  fulfillment  of  the 
requirement, 

I.  Background 

(a)  Section  274d  of  the  Act  provides 
the  mechanism  whereby  a  State  may 
assume  regulatory-  authonty.  othervv'ise 
reserved  to  the  NRC.  over  certain 
radioactive  materials  '  and  uses  thereof. 
In  a  letter  dated  March  28,  1996. 
Governor  Weld  certified  that  the 
Commonw-eaith  of  Massachusetts  has  a 
program  for  the  control  of  radiation 
hazards  that  is  adequate  to  protect 
health  and  safety  of  the  public  within 
the  Commonwealth  w-ith  respect  to  the 
materials  covered  by  the  proposed 
Agreement,  and  that  the  Commonwealth 
desires  to  assume  regulatory 
responsibility  for  these  materials 
Included  with  the  letter  was  the  text  of 
the  proposed  .Agreement,  which  is 
shown  in  Appendix  A  to  this  notice. 

The  specific  authorities  requested  by 
the  Commonwealth  of  Massachusetts 
under  this  proposed  .Agreement  are  (1) 
the  regulation  of  byproduct  materials  as 
defined  in  Section  lle.(l)  of  the  .^ct.  (2) 
the  regulation  of  source  materials.  (3) 
the  regulation  of  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass.  (4)  the  evaluation 
of  the  safety  of  sealed  sources  and 
devices  (containing  materials  covered 
by  the  Agreement)  for  distribution  in 
interstate  commerce,  and  (5)  the  land 
disposal  of  low-level  radioactive  waste 


'  The  malenais,  sometimes  referred  to  as 
"agrwemeni  materials.'  are  |a;  Byproduct  materials 
as  defined  in  Section  lle.dj  of  tiie  Act.  ;b) 
Byproduct  materials  as  defined  in  Section  lie. (21  of 
Ihe  Act.  Id  Source  materials  at  defined  m  Section 
llz  of  the  Act.  and  (dl  Sp>eciai  nuclear  materials 
as  defined  in  Section  llaa.  of  tJie  .Act.  restricted  tc 
quantities  not  sufficient  to  form  a  cnticai  ma&s 
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(as  defined  in  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985,  42  IJ.S.C.  2021b)  received 
from  other  persons.  The  Commonwealth 
does  not  wish  to  assume  authority  over 
the  regulation  of  byproduct  materials  as 
defined  in  Section  lie. (2)  of  the  Act, 
that  is  over  taiUngs  from  the  recovery  of 
source  materials  from  ore.  but  does 
reserve  the  right  to  appiv  at  a  future  date 
for  an  amended  agreement  to  assume 
authority  in  this  area. 

(b)  The  proposed  agreement  contains 
nine  articles  that  (1)  list  the  materials 
and  activities  to  be  covered  by  the 
Agreement;  (2)  specify  the  activity  for 
which  the  Commission  will  retain 
regulatory  authority.  (3)  allow  for  future 
amendment  of  the  Agreement;  (4)  allow 
for  certain  regulatory  changes  by  the 
Commission:  (5)  reference  the  continued 
authoritv  of  the  Commission  for 
purposes  of  safeguarding  nuclear 
materials  and  restricted  data;  (6)  commit 
the  Commonwealth  and  NRC  to 
exchange  information  necessar\'  to 
maintain  coordinated  and  compatible 
programs,  (7)  recognize  reciprocity  of 
licenses  issued  by  the  respective 
agencies;  (8)  identify'  criteria  for  the 
suspension  or  termination  of  the 
Agreement;  and  (9)  specify  the  proposed 
effective  date.  The  Commission  reserves 
the  option  to  modify  the  terms  of  the 
proposed  Agreement  in  response  to 
comments,  to  correct  errors,  and  to 
make  editorial  changes  in  style.  Also. 
because  of  several  issues  posed  by  this 
request  which  required  resolution 
before  the  Agreement  could  be 
concluded,  the  effective  date  requested 
by  the  Governor  could  not  be  realized. 
The  final  text  of  the  Agreement,  with 
the  actual  effective  date,  will  be 
published  after  the  .Agreement  is 
approved  by  the  Commission. 

(c)  The  Massachusetts  radiation 
control  program  currently  regulates 
users  of  naturally-occurring  and 
accelerator-produced  radioactive 
materials,  and  users  of  certain  radiation- 
producing  electronic  machines.  The 
program  was  enabled  by  Massachusetts 
law  (Massachusetts  General  Law 
(M.GL.l  Chapter  111.  5>5B)  in  1958. 
This  statute  was  later  replaced  by 
M.G.L.  Chapter  111,  Sections  5M 
through  5P.  In  1987.  M.G.L.  Chapter 
lllH  was  added  to  provide  for  the 
regulation  of  low-level  radioactive 
waste  Section  7  of  the  legislation 
contains  the  authority  for  the  Governor 
to  enter  into  an  Agreement  with  the 
Commission 

The  Massachusetts  regulations 
contain  provisions  for  the  orderly 
transfer  of  authority  over  NRC  licenses 
to  the  regulatory  control  of  the 
Commonwealth.  After  the  effective  date 


of  this  proposed  Agreement,  licenses 
issued  bv  NRC  will  continue  in  effect 
under  Massachusetts  regulator.' 
authority  until  these  licenses  expire  or 
are  replaced  by  Commonwealth  issued 
licenses. 

(d)  The  NRC  staff  assessment  finds  the 
proposed  Massachusetts  program 
adequate  to  protect  public  health  and 
safety,  and  compatible  with  the  NRC 
program  for  materials  regulatif)n. 

II.  Summary  of  the  NRC  Staff 
Assessment  of  the  Massachusetts 
Program  for  the  Control  of  .\greement 
Materials 

NRC  staff  has  examined  the  proposed 
Massachusetts  radiation  control 
program  with  respect  to  the  ability  of 
the  program  to  regulate  agreement 
materials.  The  examination  was  based 
on  the  Commission's  policy  statement 
"Criteria  for  Guidance  of  States  and 
NRC  in  Discontinuance  of  NRC 
Regulatory  Authority  and  Assumption 
Thereof  by  States  Through  Agreement" 
(referred  to  herein  as  the  "criteria  ")  (46 
FR  7540;  January  23,  1981,  as  amended). 

(a)  Organization  and  Personnel.  The 
proposed  program  unit  responsible  for 
regulating  agreement  materiels  will 
consist  of  13  technical/professional 
positions  within  the  existing  radiation 
control  program  of  the  Massachusetts 
Department  of  Public  Health.  The 
qualifications  for  staff  members 
specified  in  the  persOmiel  position 
descriptions,  and  the  qualifications  of 
the  current  staff  members,  meet  the 
criteria  for  education,  training  and 
experience.  All  current  staff  members 
hold  at  least  bachelor's  degrees  in 
physical  or  life  sciences,  or  have  a 
combination  of  education  and 
experience  at  least  equivalent  to  a 
bachelor's  degree.  Most  staff  members 
hold  advanced  degrees,  and  have  had 
additional  training  and  experience  in 
radiation  protection.  Senior  staff  have 
more  than  five  years  experience  each  in 
radiation  control  programs.  The 
program  director  has  a  master's  degree 
in  public  health  and  15  years  experience 
in  regulatory  health  physics. 

(b)  Legislation  ana  Regulations.  The 
Massachusetts  Department  of  Public 
Health  is  designated  by  statute  to  be  the 
radiation  control  agency.  The 
Department  is  provided  by  statute  with 
the  authority  to  promulgate  regulations, 
issue  licenses,  issue  orders,  conduct 
inspections,  and  to  enforce  compliance 
with  regulations,  license  conditions, 
and  orders.  Licensees  are  required  by 
law  to  provide  access  to  inspectors. 

The  Department  has  adopted 
regulations  (Massachusetts  Regulations 
for  the  Control  of  Radiation  or  MRCR) 
providing  radiation  protection  standards 


essentially  identical  to  the  standards  in 
10  CFR  Part  20.  Technical  definitions  in 
the  MRCR  are  also  essentially  identical. 
The  MRCR  require  consideration  of  the 
total  radiation  doses  to  individuals  from 
all  sources  of  radiation  (except 
background  radiation  and  radiation 
from  medical  treatment  or 
examinations,  as  is  the  case  in  the  NRC 
rules),  whether  the  sources  are  in  the 
possession  of  the  licensee  or  not.  The 
MRCR  also  require  appropriate  surveys 
and  personnel  monitoring  under  the 
close  supervision  of  technically 
competent  people,  and  the  use  of 
radiation  labels,  signs  and  svTnbols 
essentially  identical  to  those  contained 
in  10  CFR  Part  20.  Posting  requirements 
and  instruction  of  workers  requirements 
adopted  in  the  MRCR  are  compatible 
with  the  equivalent  current 
requirements  of  the  NRC. 

Nothing  in  the  Massachusetts  statutes 
or  regulations  seeks  to  regulate  areas  not 
permitted  by  the  Atomic  Energy  Act. 
The  MRCR  contain  a  provision  to  avoid 
interference  with  those  regulatory 
requirements  imposed  by  NRC  pursuant 
to  the  Act.  and  for  which 
Commonwealth  licensees  have  not  been 
exempted  under  the  agreement. 

(c)  Storage  and  Disposal.  The  MRCR 
also  contain  compatible  requirements 
for  the  storage  of  radioactive  material, 
and  for  the  disposal  of  radioactive 
material  as  waste.  The  waste  disposal 
requirements  cover  both  waste  disposal 
by  material  users  and  the  land  disposal 
of  waste  received  from  other  persons. 
The  NRC  staff  noted  some  differences  in 
the  MRCR  waste  regulations  as 
compared  to  the  NRC  regulations  in  10 
CFR  Part  61.  but  determined  that  the 
differences  are  related  either  to  the 
prohibition  of  shallow  land  burial  as  a 
disposal  technology  or  to  the  ownership 
of  the  disposal  site  by  the  Massachusetts 
Low-Level  Radioactive  Waste 
Management  Board.  Because  of  these 
special  provisions,  NRC  staff 
determined  that  the  differences  in  the 
regulations  do  not  reduce  the  ability  of 
the  Massachusetts  radiation  control 
program  to  protect  health  and  safety, 
nor  reduce  the  compatibility  of  the 
program  or  the  regulations  themselves. 

(a)  Transportation  of  Radioactive 
Material.  The  MRCR  contains  rules 
equivalent  to  10  CFR  Part  71  as  in  effect 
prior  to  .April  1,  1996.  Effective  on  that 
date,  the  NRC  amended  Part  71.  Under 
current  policy,  an  existing  Agreement 
State  is  allowed  up  to  three  years  after 
NRC  adopts  a  final  rule  to  adopt  a 
compatible  rule,  or  to  impose  each 
regulator\'  provision  of  the  rule  using  an 
alternate  legally  binding  requirement 
(LBR),  such  as  an  order  or  license 
condition.  A  State  seeking  an  agreement 
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is  expected  to  have  effective  rules  or 
LBRs  compatible  with  those  of  NRC  in 
effect  at  the  time  the  agreement  becomes 
effective.  The  intent  of  this  expectation 
is  to  spare  licensees  in  the  new 
Agreement  State  from  the  "whipsaw" 
effect  of  being  subjected  first  to  the  new 
NRC  requirements,  then  the  old 
requirements  when  the  agreement  takes 
effect,  then  again  to  the  new 
requirements  when  later  adopted  by  the 
State.  Massachusetts  is  in  the  process  of 
adopting  rules  compatible  with  the 
revised  10  CFR  Part  71.  However,  these 
rules  may  not  become  effective  before 
the  Agreement  is  signed.  Massachusetts 
intends  to  impose  the  requirements  of 
the  new  Part  71  rules  m  the  interim  by 
issuing  appropriate  orders  to  the 
affected  licensees. 

(e)  Recordkeeping  and  Incident 
Reporting.  The  MRCR  incident  reporting 
requirements  are  similar  to  the 
requirements  in  the  NRC  rules.  The  NRC 
staff  noted  that  for  some  NRC  rules  that 
specify  a  records  retention  period  of  less 
than  five  years,  the  retention  period 
specified  in  the  MRCR  is  shorter.  The 
NRC  staff  concluded,  however,  that  the 
retention  periods  specified  in  the  MRCR 
rules  are  adequate  since  the  retention 
periods  are  long  enough  to  permit 
examination  of  the  records  during 
routine  inspections.  The  MRCR  imposes 
retention  requirements  similar  to  the 
NRC  rules  for  records  which  must  be 
retained  indefinitely  or  until  the  license 
is  terminated. 

(f)  Evaluation  of  License  Applications. 
The  MRCR  contains  requirements 
equivalent  to  the  current  NRC 
regulations  specifying  the  required 
content  of  applications  for  licenses, 
renewals,  and  amendments.  The  MRCR 
also  provide  requirements  equivalent  to 
the  NRC  requirements  for  issuing 
licenses  and  specifying  the  terms  and 
conditions  of  licenses.  The  agreement 
materials  program  unit  has  adopted  a 
procedure  for  processing  applications 
that  assures  the  regulatory  requirements 
will  be  met,  or,  if  appropriate, 
exceptions  granted.  The  program  unit 
has  the  authority  by  Statute  to  impose 
requirements  in  addition  to  the 
requirements  specified  in  the 
regulations.  The  program  unit  also 
retains  by  regulation  the  authority  to 
grant  specific  exemptions  from  the 
requirements  of  the  regulations.  The 
MRCR  specifies  qualifications  for  the 
use  of  radioactive  materials  in  or  on 
humans  that  are  similar  to  the  NRC 
requirements  in  10  CFR  Part  35. 

The  Massachusetts  licensing 
procedures  manual,  along  with  the 
accompanying  regulatory  guides,  are 
adapted  from  similar  NRC  documents 
and  contain  adequate  guidance  for  the 
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agreement  materials  program  unit  staff 
to  use  when  evaluating  ficense 
applications. 

tg)  Inspections  and  Enforcement.  The 
Massachusetts  radiation  control 
program  has  adopted  a  schedule 
providing  for  the  inspection  of  licensees 
as  frequently  as,  or  more  frequently 
than,  the  inspection  schedule  used  by 
NRC.  The  agreement  materials  program 
unit  has  adopted  procedures  for  the 
conduct  of  inspections,  the  reporting  of 
inspection  findings,  and  the  report  of 
inspection  results  to  the  licensees  The 
program  has  also  adopted  procedures 
for  enforcement  in  the  MRCR. 

(h)  Regulatory  Administration.  The 
Massachusetts  Department  of  Public 
Health  is  bound  by  procedures  specified 
in  Commonwealth  statute  for 
rulemaking.  The  program  has  adopted 
procedures  to  assure  fair  and  impartial 
treatment  of  license  applicants. 

(i)  Cooperation  with  Other  Agencies. 
The  MRCR  deems  the  holder  of  an  NRC 
license  on  the  effective  date  of  the 
Agreement  to  possess  a  like  license 
issued  by  Massachusetts.  The  MRCR 
provides  that  these  former  NRC  licenses 
will  expire  either  90  days  after  receipt 
from  the  radiation  control  program  of  a 
notice  of  expiration  of  such  license  or 
on  the  date  of  expiration  specified  m  the 
NRC  license,  whichever  is  earlier.  The 
MRCR  also  provides  for  "timelv 
renewal.'"  This  provision  affords  the 
continuance  of  licenses  for  which  an 
appHcation  for  renewal  has  been  filed 
more  than  30  days  prior  to  the  date  of 
expiration  of  the  license.  Licenses  in 
timely  renewal  are  not  excluded  from 
the  transfer  continuation  provision.  The 
MRCR  provide  exemptions  from  the 
Commonwealth's  requirements  foi 
licensing  of  sources  of  radiation  for  NRC 
and  U.S.  Department  of  Energv 
contractors  or  subcontractors. 

The  Department  of  Public  Health  and 
the  Department  of  Labor  and  Industries 
have  entered  into  a  Memorandum  of 
Understanding,  as  authorized  elsewhere 
in  Massachusetts  law.  which  provides 
for  the  Department  of  Public  Health  to 
exercise  the  responsibility  and  authoritv 
of  the  Department  of  Labor  and 
Industries  with  respect  to  radiation  and 
radioactive  materials.  The  Department 
of  Environmental  Protection  is 
designated  as  the  agency  to  adopt  the 
suitability  standards  for  any  proposed 
disposal  site  uTder  the  Massachusetts 
Low-Level  Radioactive  Waste 
Management  Act.  The  Department  of 
Public  Health  will  license  and  regulate 
the  site  only  after  the  Executive 
Secretary  for  Environmental  Affairs  has 
determined  that  the  report  on  the  site 
characterization  studv  is  in 
conformance  with  the  suitability 


standards,  and  the  Low-Level 
Radioactive  Waste  Management  Board 
has  selected  the  operator. 

The  proposed  Agreement  commits  the 
Commonwealth  to  use  its  best  efforts  to 
cooperate  with  the  NRC  and  the  other 
Agreement  States  in  the  formulation  of 
standards  and  regulatory  programs  for 
the  protection  against  hazards  of 
radiation  and  to  assure  that  the 
Commonwealth's  program  will  continue 
to  be  compatible  with  the  Commissions 
program  for  the  regulation  of  like 
materials.  The  proposed  Agreement 
stipulates  the  desirability  of  reciprocal 
recognition  of  licenses,  and  commits  the 
Commission  and  the  Commonwealth  'o 
use  their  best  efforts  to  accord  such 
reciprocity 

ni.  Staff  Conclusion 

Subsection  274d  of  the  Act  provides 
that  the  Commission  shall  enter  into  an 
agreement  under  subsection  274b  with 
any  State  if: 

fa)  The  Governor  of  the  State  certifies 
that  the  State  has  a  program  for  the 
control  of  ra  'iation  hazards  adequate  to 
protect  pabl  .  health  and  safety  with 
respect  to  the  materials  within  the  State 
covered  by  the  proposed  Agreement, 
and  that  the  State  desires  to  assume 
regulatory  responsibility  for  such 
materials;  an'^ 

fb]  The  Coiumission  finds  that  the 
State  program  is  in  accordance  with  the 
requirements  of  Subsection  274o.  and  ^n 
all  other  respects  compatible  with  the 
Commission's  program  for  the 
regulation  of    uch  materials,  and  thai 
the  State  program  is  adequate  to  protect 
public  health  .ind  safety  with  respect  to 
the  materials  covered  by  the  proposed 
Agreemen-.. 

On  the  basis  of  its  assessment,  the 
NRC  staff  has  "oncluded  that  the 
Commonwea^tii  of  Massachusetts  meets 
the  requirements  of  Section  274  of  the 
Act.  The  Commonwealths  statutes, 
regulations,  personnel,  licensing, 
inspection,  and  administrative 
procedures  are  compatible  with  those  of 
the  Commission  and  adequate  to  protect 
public  health  and  safety  with  respect  to 
the  materials  covered  by  the  proposed 
Agreement.  Since  the  Commonwealth  is 
not  seeking  authority  over  byproduct 
matentl  as  defined  in  Section  lie. (2)  of 
the  Act.  Subsection  274o  is  not 
apphcp.ble  to  the  proposed  Agreement. 
The  language  of  the  .Agreement 
requested  by  Crovemor  Weld  has  been 
revised  to  refiect  that  the  effective  date 
of  the  proposed  .'\greement  and  the 
location  at  which  it  will  be  signed 
remain  to  be  i    termined.  Certain 
conventions  have  been  used  to  highlight 
the  proposed  revisions.  New  language  is 
shown  inside  boldfaced  arrows,  while 
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language  that  would  be  deleted  is  set  off 
with  brackets. 

rV.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(0MB). 

Dated  at  Rockville.  Marv'land,  this  19th  day 
of  December  1996. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Paul  H.  Lohaus, 
Acting  Director.  Office  of  State  Programs. 

Appendix  A — Proposed  Agreement 

Agreement  Between  the  United  States 
Nuclear  Regulatory  Commission  and 
the  Commonwealth  of  Massachuseits 
for  the  Discontinuance  of  Certain 
Commission  Regulatory  Authority  and 
Responsibility  Within  the 
Commonwealth  Pursuant  to  Section  274 
of  the  Atomic  Energy  Act  of  1954,  as 
Amended 

Whereas.  The  United  States  Nuclear 
Regulatory  Commission  (hereinafter 
referred  to  as  the  Commission)  is 
authorized  under  Section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(hereinafter  referred  to  as  the  Act),  to 
enter  into  agreements  with  the  Governor 
of  any  State  providing  for 
discontinuance  of  the  regulatory 
authority  of  the  Commission  within  the 
State  under  Chapters  6.  7.  and  8.  and 
Section  161  of  the  Act  with  respect  to 
by-product  materials  as  defined  in 
Sections  lle.(l)  and  (2)  of  the  Act, 
source  materials,  and  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass:  and, 

Whereas,  The  Governor  of  the 
Commonwealth  of  Massachusetts  is 
authorized  under  Massachusetts  General 
Laws.  Chapter  lllH,  to  enter  into  this 
Agreement  with  the  Commission:  and. 

Whereas,  The  Governor  of  the 
Commonwealth  of  Massachusetts 
certified  on  ijune  1.  1995,1  >March  28, 
1996. <  that  the  Commonwealth  of 
Massachusetts  (hereinafter  referred  to  as 
the  Commonwealth)  has  a  program  for 
tne  control  of  radiation  hazards 
adequate  to  protect  [the]  public  health 
and  safety  with  respect  to  the  materials 
within  the  Commonwealth  covered  by 
this  Agreement,  and  that  the 
Commonwealth  desires  to  assume 
regulaton,'  responsibility  for  such 
materials,  and. 


Whereas,  The  Commission  found  on 
[November  1,  1995,)  >(date  to  be 
determined)<  that  the  program  of  the 
Commonwealth  for  the  regulation  of  the 
materials  covered  by  this  Agreement  is 
compatible  with  the  Commission's 
program  for  the  regulation  of  such 
materials  and  is  adequate  to  protect 
pubhc  health  and  safety;  and. 

Whereas,  The  Commonwealth  and  the 
Commission  recognize  the  desirability 
and  importance  of  cooperation[sl 
between  the  Commission  and  the 
Commonwealth  in  the  formulation  of 
standards  for  protection  against  hazards 
of  radiation  and  in  assuring  that 
Commonwealth  and  Commission 
programs  for  protection  against  hazards 
of  radiation  will  be  coordinated  and 
compatible;  and, 

Wnereas,  The  Commission  and  the 
Commonwealth  recognize  the 
desirabiUty  of  reciprocal  recognition  of 
licenses  and  exemptions  from  licensing 
of  those  materials  subject  to  this 
Agreement;  and. 

Whereas,  This  Agreement  is  entered 
into  pursuant  lo  the  provisions  of  the 
Atomic  Energy  Act  of  1954,  as  amended: 

Now,  Therefore,  It  is  hereby  agreed 
between  the  Commission  and  the 
Governor  of  the  Commonwealth,  acting 
in  behalf  of  the  Commonwealth,  as 
follows: 

Article  I 

Subject  to  the  exceptions  provided  in 
Articles  II,  IV,  and  V,  the  Commission 
shall  discontinue,  as  of  the  effective 
date  of  this  Agreement,  the  regulatory 
authority  of  the  Commission  in  the 
Commonwealth  under  Chapters  6,  7, 
and  8.  and  Section  161  of  the  Act  with 
respect  to  the  following  nraterials: 

A.  By-product  materials  as  defined  in 
Section  lle.(l)  of  the  Act; 

B.  Source  materials; 

C.  Special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass;  and, 

D.  Licensing  of  Low-Level  Radioactive 
Waste  Facilities. 

Article  II 

This  Agreement  does  nut  provide  for 
discontinuance  of  any  authority  and  the 
Commission  shall  retain  authority  and 
responsibiUty  with  respect  to  regulation 
of: 

A.  The  construction  and  operation  of 
any  production  or  utilization  facility; 

B.  The  export  from  or  impor*  into  the 
United  States  of  by-product,  source,  or 
special  nuclear  material,  or  of  any 
production  or  utilization  facility; 

C.  The  disposal  into  the  ocean  or  sea 
of  by-product,  source,  or  special  nuclear 
waste  materials  as  defined  in 
regulations  or  orders  of  the  Commission; 


D.  The  disposal  of  such  other  by- 
product, source,  or  special  nuclear 
material  as  the  Commission  from  time  to 
time  determines  by  r-3gulalion  or  order 
should,  because  of  the  hazards  or 
potential  ha.?:ards  thereof,  not  be  so 
disposed  of  without  a  license  from  the 
Commission;  and, 

E.  The  extraction  or  concentration  of 
source  material  from  source  material  ore 
and  the  management  and  disposal  of  the 
resulting  by-product  material. 

Article  III 

This  Agreement  may  be  amended, 
upon  application  by  the  Commonwealth 
and  approval  by  the  Commission,  to 
include  the  additional  area(s)  specified 
in  Article  II,  paragraph  E,  whereby  the 
Commonwealth  can  exert  regulatory 
control  over  the  materials  stated  therein. 

Article  IV 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  flme  by 
rule,  regulation,  or  order,  require  that 
the  manufacturer,  processor,  or 
producer  of  any  equipment,  device, 
commodity,  or  other  product  containing 
source,  by-product,  or  special  nuclear 
material  shall  not  transfer  possession  or 
control  of  such  product  except  pursuant 
to  a  license  or  an  exemption  from 
licensing  issued  by  the  Commission. 

Article  V 

This  Agreement  shall  not  affect  the 
authority  of  the  Commission  under 
Subsection  161b  or  161i  of  the  Act  to 
issue  rules,  regulations,  or  orders  to 
protect  the  common  defense  and 
security,  to  protect  restricted  data  or  to 
guard  against  the  loss  or  diversion  of 
special  nuclear  material. 

Article  VI 

The  Commission  will  use  its  best 
efforts  to  cooperate  with  the 
Commonwealth  and  other  Agreement 
States  in  the  formulation  of  standards 
and  regulatory  programs  of  the 
Commonwealth  and  the  Commission  for 
protection  against  hazards  of  radiation 
and  to  assure  that  Commonwealth  and 
Commission  programs  for  protection 
against  hazards  of  radiation  will  be 
coordinated  and  compatible.  The 
Commonwealth  will  use  its  best  efforts 
to  cooperate  with  the  Commission  and 
other  Agreement  States  in  the 
formulation  of  standards  and  regulatory 
programs  of  the  Commonwealth  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
the  Commonwealth's  program  will 
continue  to  be  compatible  with  the 
program  of  the  Commission  for  the 
regulation  of  like  materials.  The 
Commonwealth  and  the  Commission 
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will  use  their  best  efforts  to  keep  each 
other  informed  of  proposed  changes  in 
their  respective  rules  and  regulations 
and  licensing,  inspection  and 
enforcement  policies  and  criteria,  and  to 
obtain  the  comments  and  assistance  of 
the  other  party  thereon. 

Article  VII 

The  Commission  and  the 
Commonwealth  agree  that  it  is  desirable 
to  provide  reciprocal  recognition  of 
licenses  for  the  materials  listed  in 
Article  I  licensed  by  the  other  party  or 
by  any  other  Agreement  State. 
Accordingly,  the  Commission  and  the 
State  agree  to  use  their  best  efforts  to 
develop  appropriate  rules,  regulations, 
and  procedures  by  which  such 
reciprocity  will  be  accorded. 

Article  VIII 

The  Commission,  upon  its  own 
initiative  after  reasonable  notice  and 
opportunity  for  hearing  to  the 
Commonwealth,  or  upon  request  of  the 
Governor  of  the  Commonwealth,  may 
terminate  or  suspend  all  or  part  of  this 
Agreement  and  reassert  the  licensing 
and  regulatory  authority  vested  in  it 
under  the  Act  if  the  Commission  finds 
that  (1)  such  termination  or  suspension 
is  required  to  profect  public  health  and 
safety,  or  (2)  the  Commonwealth  has  not 
complied  with  one  or  more  of  the 
requirements  of  Section  274  of  the  Act. 
The  Commission  may  also,  pursuant  to 
Section  274j  of  the  Act.  temporarily 
suspend  all  or  part  of  this  Agreement  if, 
in  the  judgement  of  the  Commission,  an 
emergency  situation  exists  requiring 
immediate  action  to  protect  public 
health  and  safety  and  the 
Commonwealth  has  failed  to  take 
necessary  steps.  The  Commission  shall 
periodically  review  this  Agreement  and 
actions  taken  by  the  Commonwealth 
under  this  Agreement  to  ensure 
compliance  with  Section  274  of  the  Act. 

Article  IX 

This  Agreement  shall  become 
effective  on  (April  24,  1996,]  >(date  to 
be  determined)<  and  shall  remain  in 
effect  unless  and  until  such  time  as  it  is 
terminated  pursuant  to  Article  VIII. 

Done  at  [Boston.  Massachusetts] 
>(locadon  to  be  determined)<,  in 
triplicate,  this  [24]th  Day  of  [April, 
1996]  >(date  to  be  determined)<. 

For  the  United  States  Nuclear  Regulaton,' 
Commission. 


Shirley  Ann  Jackson, 

Chairman. 


For  the  Commonwealth  of  Massachusetts. 


WiUiam  F.  Weld, 

Governor. 

|FR  Doc.  96-33252  Filed  12-31-96;  8;45  am] 

BILUNG  COO€  7590-01 -P 

Sunshine  Act  Meeting 

DATE:  Weeks  of  December  30.  1996  and 

Januarv'  6.  13,  and  20.  1997 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public  and  Closed 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  30 

There  are  no  meetings  scheduled  for 
the  Week  of  December  30. 

Week  of  January  6-Tentative 

Tuesday,  Januan'  7 
9:30  a.m.   Briefing  on  Investigative 

Matters  (Closed — E.x  5  &  7) 
2:00  p.m.  Discussion  of  Procedures  for 

NRC  Strategic  Assessment 

(Closed— Ex  2) 
Thursday.  January  9 
10:00  a.m.   Briefing  bv  .Maine  Yankee, 

.MRR.  and  Region  I  (PUBLIC 

MEETING)  (Contact:  Daniel 

Dorman. 301-415-1429) 
12:00  am.  Affirmation  Session  (PUBLIC 

MEETING)  (if  needed) 

Week  of  January  13-Tentative 

Monday,  January  13 
10:00  a.m.   Briefing  on  NRC  Strategic 

Assessment  (PUBLIC  MEETING) 

(Contact:  [ohn  Craig.  301-415- 

3812) 
11:30  a.m..   .^ffirmatlon  Session 

(PUBLIC  MEETING)  (if  needed) 

Week  of  January  20-Tentative 

Tuesday,  January  21 
3:30  p.m.  Briefing  on  Investigative 

Matters  (Closed— Ex,  5  &  7) 
Wednesday,  January  22 
10:00  a.m.   Briefing  on  Codes  and 

Standards  (PUBLIC  .MEETING) 

(Contact:  Gil  Millman.  301-415- 

5843) 
11:30  a.m.  Affirmation  Session 

(PUBLIC  MEETING)  (if  needed) 

•THE  SCHEDULE  FOR  COMMISSION 
MEETINGS  IS  SUBJECT  TO  CHANGE 
ON  SHORT  NOTICE.  TO  VERIFY  THE 
STATUS  OF  MEETINGS  CALL 
(RECORDING)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bill  Hill  (301)  415- 
1661. 


The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 


at:  http://wwvk-.nrc.gov/SECY/smi/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  vou  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington.  DC.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  svstem 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 
*         *         •        *        • 

Dated:  December  27, 1996. 

IFR  Doc.  97-00063  Filed  12-30-96;  12:45 
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BILLING  CODE  759O-01-M 


Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  r'ublic  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Co.mmission  or  .\RC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  .'\ct  of  1954.  as 
amended  (the  -Act),  to  require  the 
Commission  to  publish  notice  of  an\ 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  .Act .  This  provision  grants  the 
Commission  the  authority  to  .ssue  and 
make  immediately  effecti\e  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  befc  -e  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweeklv  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December  9. 
1996,  through  Decemiber  19.  1996  The 
last  biweekly  notice  was  published  on 
December  18.  1996. 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  ToTacility  Operating 
Licenses,  Proposed  .No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration 
Under  the  Commission  s  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facilitv  in  accordance  with  the 
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proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  faciUty,  the 
Conmiission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  EX:.  The  fihng 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  February  3,  1997,  the  hcensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 


proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
.Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  f)etitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  mav  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  exp>ert 


opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to    ■ 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
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telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  numbei  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  tho  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendments  request: 
November  6,  1996 

Description  of  amendments  request: 
The  proposed  amendment  would 
modify  the  technical  specifications  (TS) 
to  require  manual  blocking  of  one  train 
of  fast  bus  transfer  (FBT)  within  the  first 
hour  of  degraded  switchyard  voltage 
should  the  switchyard  voltage  fall  below 
the  level  necessary  for  the  electrical 
distribution  system  (EDS)  degraded 
voltage  protection  to  maintain 
compliance  with  General  Design  Criteria 
(GDC)  17.  The  proposed  amendment 
would  further  require  the  starting, 
paralleling  with  the  grid,  loading,  and 
then  separating  from  the  grid  the  other 
train's  emergency  diesel  generator  (EDG) 
within  the  first  hour,  rather  than  the 
current  TS  which  allows  two  hours  after 
onset  of  a  degraded  switchyard  voltage 
condition  to  start  the  EDG. 
Alternatively,  fast  bus  transfer  can  be 
blocked  in  both  trains  vdthin  the  first 
hour.  The  proposed  amendment 
includes  changes  to  the  apphcable  notes 
to  reflect  that  these  changes  are  no 
longer  temporary,  but  will  remain  as 
part  of  the  long-term  solution  to  this 
issue. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration.  The  NRC  staffs  analysis 
is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  reduces  the 
amount  of  time  the  second  train  of 
electrical  equipment  is  allowed  to 
remain  in  nonconformance  with  GDC  l'^ 
in  the  TS  action  statement.  This  change 
only  affects  equipment  used  to  mitigate 
an  event,  and  does  not  affect  equipment 
assumed  to  initiate  any  event.  "Thus  the 
probability  of  an  accident  previously 
evaluated  is  not  affected. 

The  proposed  change  brings  the  second 
EDS  train  into  compliance  with  GDC  17  at 
least  one  hour  sooner  than  the  current  TS. 
Once  in  conformance  with  GDC  17.  the 
consequences  of  accidents  previously 
evaluated  conform  to  the  current  analysis. 
Thus  the  proposed  change  does  not  mcrease 
the  consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  only  affects 
equipment  designed  to  mitigate  the 
effects  of  an  accident.  The  proposed 
change  ensures  that  safety  equipment  is 
configured  as  assumed  in  the  current 
accident  analysis.  The  proposed  change 
does  not  affect  the  conditions  of 
structures,  systems,  or  components 
assumed  in  the  safety  analysis  beyond 
the  existing  design  basis  as  maintained 
by  the  current  TS.  The  proposed  change 
does  not,  therefore,  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety 

The  margin  of  safety  affected  by  the 
profKJsed  change  is  based  on  calculated 
offsite  dose  consequences  for  f)ostulated 
transients  and  accidents  for  which  the  EDS 
provides  power  for  equipment  required  to 
mitigate.  The  proposed  change  reduces  the 
time  that  one  train  of  the  EDS  is  allowed  to 
remain  in  nonconformance  with  GDC  17. 
thus  increasing  the  availability  of  the  EDS 
prior  to  the  onset  of  a  postulated  accident 
compared  to  the  current  TS.  Thus  the 
proposed  change  does  not  increase 
thecalculated  offsite  dose,  and  therefore  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.9:i(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Phoenix  Pubfic  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 


Arizona  PubUc  Service  Company.  P.O. 
Box  53999,  Mail  Station  9068.  Phoenix, 
Arizona  85072-3999 

\RC  Project  Director:  WiUiam  H. 
Bateman 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  amendments  request: 
November  26,  1996 

Description  of  amendments  request: 
The  proposed  amendment  will  adopt 
Option  B  of  10  CFR  Part  50.  Appendix 
I.  to  require  Type  B  and  Type  C 
containment  leakage  rate  testing  to  be 
performed  on  a  performance-based 
testing  schedule.  Containment  leakage 
rate  testing  is  currently  performed  in 
accordance  with  10  CFR  Part  50. 
Appendix  J.  Option  A.  "Primary  Reactor 
Containment  Leakage  Testing  for  Water- 
Cooled  Power  Reactors.  "  Appendix  J 
specifies  containment  leakage  testing 
requirements,  including  the  types  of 
tests  required,  frequency  of  testing,  and 
reporting  requirements.  Containment 
leakage  test  requirements  include 
performance  of  Integrated  Leakage  Rate 
Tests,  also  known  as  Type  A  tests, 
which  measure  overall  leakage  rate  of 
the  containment;  and  Local  Leakage 
Rate  Tests,  also  known  as  Types  B  and 
C  tests,  which  measure  the  leakage 
through  containment  penetrations  and 
valves.  The  Nuclear  Regulatory 
Commission  (NRC)  has  amended  the 
regulations  to  provide  an  alternate 
performance-based  option,  Option  B.  to 
the  existing  Appendix  ].  Baltimore  Gas 
and  Electric  Company  (BGE)  received 
approval  to  adopt  Option  B  for  Type  A 
testing  only  At  this  time.  BGE  plans  to 
adopt  Option  B  for  Types  B  and  C 
testing,  as  well. 

BGE  is  revising  the  Containment 
Leakage  Rate  Testing  Program  for  Type 
A  testing  to  implement  Types  B  and  C 
testing  of  the  containment  as  required 
by  10  CFR  50.54(o)  and  10  CFR  Part  50. 
Appendix  ),  Option  B.'The  revised 
program  will  be  developed  m 
accordance  with  the  guidelines 
contained  in  Regulator)'  Guide  1  163 
"Performance-Based  Containment  Leak- 
Rate  Test  Program.  "  dated  September 
1995,  including  errata. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  \y  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated 


124 


Federai  Register  /  Vol.  62.  No.  1  /  Thursday,  January  2.  1997  /  Notices 


Containment  leakage  rate  testing  is 
performed  in  accordance  with  10  CFR  Part 
50,  Appendix  J.  "Primar>-  Reactor 
Containment  Leakage  Testing  for  Water- 
Cooled  Power  Reactors."  The  Appendix  J 
containment  leakage  test  requirements 
include  performance  of  Type  A  tests,  which 
measure  the  overall  leakage  rate  of  the 
containment,  and  Types  B  and  C  tests,  which 
measure  the  leakage  through  containment 
penetrations  and  valves.  The  Nuclear 
Regulatory  Commission  has  amended  the 
regulations  to  provide  a  performance-based 
alternative,  Option  B.  to  the  existing 
Appendix  ).  Baltimore  Gas  and  Electric 
Company  adopted  Option  B  for  Type  .\ 
testing  during  the  Unit  1  refueling  outage 
earlier  this  year  At  this  time.  BGE  plans  to 
adopt  Option  B  for  Types  B  and  C  testing. 

Implementation  of  Option  B  involves  no 
physical  or  operational  changes  to  the  plant 
structures,  systems,  or  components. 
Furthermore,  leakage  rate  does  not  contribute 
to  the  initiation  of  any  postulated  accidents; 
therefore,  this  proposed  change  does  not 
involve  an  increase  in  tlie  probability  of  any 
previously  evaluated  accidents. 

Types  B  and  C  testing  is  necessary  to 
demonstrate  that  leakage  through  the 
containment  penetrations  is  within  the  limits 
assumed  in  the  accident  analyses.  The  only 
potential  effect  of  the  proposed  change  to  the 
Types  B  and  C  test  frequency  is  the 
pK)ssibility  that  containment  penetration 
leakage  would  go  undetected  between  tests. 
To  provide  assurance  that  containment 
penetration  leakage  remains  within  the  limits 
of  the  Technical  Specifications.  BGE  plans  to 
implement  the  performance-based  leakage 
testing  program  in  accordance  with  NRC 
Regulatory  Guide  1163.  dated  September 
1995  (including  erratal,  with  no  exceptions. 

By  adopting  Option  B.  BGE  will  no  longer 
require  an  exemption  from  10  CFR  Part  50. 
Apjjendix  I.  which  was  granted  to 
accommodate  24-month  operating  cycles. 
The  exemption  increased  the  surveillance 
interval  to  a  maximum  of  30  months,  while 
proportionately  decreasing  the  combined 
Types  B  and  C  leakage  rate  acceptance 
criteria.  Option  B  to  .Appendix  J  provides  the 
regulation  necessary  to  accommodate  an 
extended  fuel  cycle,  while  maintaining  the 
original  combined  Types  B  and  C  leakage  rate 
testing  limit  Therefore,  BGE  has  requested 
revocation  of  the  exemption  to  10  CFR  Part 
50.  Appendix  ).  as  adoption  of  Option  B  for 
Typjes  B  and  C  testing  will  enable  a  return 
to  full  compliance  with  Appendix  ).  As  the 
fiacility  will  be  in  full  compliance  with  the 
regulations,  this  change  does  not  increase  the 
consequences  of  any  previously  evaluated 
accidents. 

Implementation  of  Option  B  does  not 
change  the  total  allowable  containment 
leakage  rate  acceptance  criteria,  nor  does  it 
change  the  total  leakage  assumed  in  the 
accident  analyses.  Option  B  allows  the 
implementation  of  a  performance- based 
testing  program  to  ensure  that  resources  are 
concentrated  on  the  components  most  likely 
to  exceed  administrative  limits.  Similarly, 
the  changes  to  relocate  the  procedural 
details,  including  test  frequency, 
performance  and  data  conversion 
methodology,  for  contamment  leakage  rate 


testing  from  the  Technical  Specifications  to 
the  Containment  Leakage  Rate  Testing 
Program  will  have  no  effect  on  the  total 
containment  leakage  allowed  by  the 
Technical  Specifications,  or  assumed  in  the 
accident  analyses.  Relocating  the  allowable 
leakage  rate  conversions  (Standard  Cubic 
Centimeters  per  Minute)  to  the  Technical 
Specification  Bases  does  not  change  the 
allowable  leakage  rates  (as  a  percentage  of  the 
containment  air  volume)  specified  in  the 
Technical  Specifications.  Furl^iermore. 
relocation  of  the  programmatic  controls  for 
Types  B  and  C  testing,  including  the 
allowable  leakage  rates,  to  the  Administrative 
Controls  section  of  the  Technical 
Sfjecifications  ensures  an  adequate  level  of 
regulatory  control  of  these  criteria  is  retained, 

.Additionally,  the  Calvert  Cliffs  Individual 
Plant  Examination  considered  the  effects 
associated  with  severe  accidents  which  could 
lead  to  containment  failure.  It  was  concluded 
that  adopting  a  performance-based  testing 
interval  will  not  significantly  affect  the 
containment  failure  probabilities  calculated 
for  the  Individual  Plant  Examination 
Altogether,  adoption  of  a  performance-based 
testing  frequency,  as  specified  in  10  CFR  Part 
50,  Appendix  J,  Option  B,  will  not 
significantly  decrease  the  confidence  in  the 
leak-tightness  of  the  containment,  including 
containment  penetrations.  Therefore,  this 
change  will  not  result  in  a  significant 
increase  in  the  probability  of  undetected 
containment  penetration  leakage  in  excess  of 
that  allowed  by  the  Containment  Leakage 
Rate  Testing  Program,  or  assumed  in  the 
accident  analysis,  or  in  the  consequences  of 
an  accident  previously  evaluated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  prof>osed  Technical  Specification 
change  adopts  a  perfonnance-based  approach 
to  containment  f>€netration  leakage  rate 
testing.  This  change  does  not  add  any  new 
equipment,  modify  any  interfaces  with  any 
existing  equipment,  or  change  the 
equipment's  function,  or  the  method  of 
operating  the  equipment.  The  proposed 
change  does  not  affect  normal  plant 
operations  or  configuration,  nor  does  it  affect 
leakage  rate  test  methods.  As  the  proposed 
change  would  not  change  the  design, 
configuration  or  operation  of  the  plant,  it 
could  not  cause  containment  penetration 
leakage  rate  testing  to  become  an  accident 
initiator. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
typ)e  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  invoK-e  a  signifkcant 
reduction  in  a  margin  of  safety 

The  purpose  of  the  existing  schedule  for 
Tyf)es  B  and  C  tests  is  to  provide  assurance, 
on  a  regular  basis,  that  the  release  of 
radioactive  material  will  be  restricted  to 
those  leak  pwths  and  leakage  rates  assumed 
in  the  accident  analyses.  The  margin  of  safety 
associated  with  containment  penetration 
leakage  rates  is  not  reduced  if  containment 


leakage  does  not  exceed  the  maximum 
allowable  leakage  rate  defined  in  the 
Technical  Specifications.  Implementation  of 
Option  B  does  not  change  the  total  allowable 
containment  leakage  rate  acceptance  criteria, 
nor  does  it  change  the  total  leakage  assumed 
in  the  accident  analyses.  Option  B  only 
allows  the  implementation  of  a  performance- 
based  testing  program  to  ensure  that 
resources  are  concentrated  on  the 
compwnents  most  likely  to  exceed 
administrative  limits.  Similarly,  the  changes 
to  relocate  the  procedural  details  for 
containment  leakage  rate  testing  from  the 
Technical  Specifications  to  either  the 
Containment  Leakage  Rate  Testing  Program 
or  the  Technical  Specification  Bases  will 
have  no  effect  on  the  total  containment 
leakage  allowed  by  the  Technical 
Specifications,  or  assumed  in  the  accident 
analyses.  Furthermore,  relocation  of  the 
programmatic  controls  for  Types  B  and  C 
testing,  including  the  allowable  leakage  rates, 
to  the  Adminiftrative  Controls  section  of  the 
Technical  Specifications  ensures  that  the 
same  regulatory  control  of  these  criteria  is 
retained. 

Elimination  of  the  exemption  to  Appendix 
J  which  reduced  the  amount  of  combined 
Types  B  and  C  testing  allowable  leakage 
redistributes  that  portion  of  the  total 
containment  leakage  which  may  be  attributed 
to  local  leakage  rate  testing,  but  does  not 
affect  the  maximum  allowable  containment 
leakage  rate,  L,.  The  proposed  change  does 
not  affect  a  safety  limit,  a  Limiting  Condition 
for  Operation,  or  the  way  in  which  the  plant 
is  operated. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Mar\'land  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  S,  Singh  Bajwa, 
Acting  Director 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fenni-2,  Monroe  County, 
Michigan 

Date  of  amendment  request: 
December  2.  1996  (NRC-96-0134) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3,1,4,3, 
Rod  Block  Monitor,  and  Tables  3.3.6-1 
and  4,3.6-1  in  TS  3.3.6,  Control  Rod 
Block  histriunentation,  to  expand  the 
range  of  conditions  imder  which  the  rod 
block  monitor  must  be  operable.  These 
changes  are  required  to  ensure  that  all 
fuel  limits  are  met  for  the  core  that  has 
been  loaded  for  Cycle  6, 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  provide 
requirements  that  are  more  restrictive  than 
the  existing  requirements  for  operation  of  the 
facility.  These  changes  provide  assurance 
that  the  Rod  Block  Monitor  system  is 
operable  when  necessary  to  prevent  or 
mitigate  transients  that  could  potentially 
threaten  the  integrity  of  the  fuel  cladding. 
There  will  be  no  adverse  impact  on  the 
probability  of  any  accident  previously 
evaluated  since  the  change  provides 
additional  assurance  that  fuel  thermal  and 
mechanical  design  bases  will  be  satisfied  and 
has  no  effect  on  any  accident  initiating 
mechanism.  The  additional  restrictive 
conditions  on  plant  operation  also  ensure 
that  the  consequences  of  anticipated 
operational  occurrences  are  no  more  severe 
than  the  most  limiting  conditions  using  the 
current  Technical  Specifications.  Therefore 
these  changes  do  not  involve  any  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated 

2.  The  proposed  changes  will  noi  involve 
any  physical  changes  to  plant  systems, 
structures,  or  compKDnents  (SSC).  The 
changes  in  Rod  Block  .V1oni4or  operability 
requirements  are  consistent  with  the  current 
safety  analysis  assumptions.  These 
requirements  provide  assurance  that  the  Rod 
Block  Monitor  will  be  operable  if  necessary 
to  terminate  a  rod  withdrawal  error  so  that 
fuel  thermal  and  mechanical  design  limits 
are  satisfied  The  change  does  not  cause  a 
physical  change  to  the  plant  or  introduce  a 
new  mode  of  operation.  Therefore,  the 
proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  These  changes  mamfain  current 
assumptions  within  the  safety  analyses  and 
design  basis.  The  changes  provide  assurance 
that  the  Rod  Block  Monitor  will  be  operable 
if  necessary  to  terminate  a  rod  withdrawal 
error  so  that  fuel  thermal  and  mechanical 
design  limits  are  satisfied.  Therefore,  these 
changes  do  not  involve  a  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  review-ed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan 
48226 

NRC  Project  Director:  John  N.  Hannon 


Entergy  Gulf  States,  Inc.,  Cajun  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
November  6,  1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  to  permit  an 
increase  in  the  allowable  leak  rate  for 
the  Main  Steam  Isolation  Valves 
(MSrVs)  and  delete  the  Penetration 
Valve  Leakage  Control  System  (PVLCS) 
and  Main  Steam-Positive  Leakage 
Control  System  (MS-PLCS) 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  operation  of  River  Bend  Station,  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  mcrease  m  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  amendment  to  delete 
Technical  Specification  3.6.1.8  and  3.6.1  9 
involves  eliminating  the  PVLCS  and  MS- 
PLCS  leakage  control  requirements  from  the 
Technical  Specifications.  As  described  in 
Sections  9,3  and  6  7  respectively,  of  the 
L^SAR  I  Updated  Safety  .\nalysis  Report],  the 
PVLCS  and  MS-PLCS  are  manually  initialed 
about  20  minutes  following  a  design  basis 
LOCA  (Loss  of  Coolant  .Occident] 

Since  the  PVLCS  and  MS-PLCS  are 
operated  only  after  an  accident  has  occurred, 
this  proposed  amendment  has  no  effect  on 
the  probability  of  an  accident. 

Since  MSIV  leakage  and  operation  of  the 
PVLCS  and  .MS-PLCS  are  included  in  the 
radiological  analysis  for  the  design  basis 
LOCA  as  described  in  Section  15.6  5  of  the 
USAR.  the  profKjsed  amendments  will  not 
affect  the  precursors  of  other  analvzed 
accidents.  The  PVLCS  and  MS-PLCS  are  not 
initiators  of  any  previously  analyzed 
accident.  The  proposed  amendments  result 
in  acceptable  radiological  consequences  of 
the  design  basis  LOCA  previouslv  evaluated 
in  Section  15.6.5  of  the  USAR. 

The  proposed  amendment  to  Technical 
Specification  3  6.1.3  does  not  involve  a 
change  to  structures,  components  or  systems 
that  would  affect  the  probability  of  an 
accident  previously  evaluated.  A  plant- 
specific  radiological  analysis  has  been 
performed  to  assess  the  affects  of  the 
proposed  increase  to  the  allowable  MSIV  leak 
rate  and  deleuon  of  the  PVLCS  and  MS-PLCS 
in  terms  of  Control  Room  and  off-site  doses 
following  a  postulated  design  basis  LOCA, 
This  change  required  a  revision  to  the 
existing  LOCA  dose  analysis  due  to  the 
potential  leakage  from  the  MSFVs  and  those 
valves  sen-ed  by  the  PVLCS,  Additional 
changes  were  also  included  in  the  revised 
dose  analysis  to  account  for  changes  in 
regulatory  guidance  and  dose  methodology 


Leakage  from  the  drywell  to  the  atmosphere 
through  the  PVLCS  (secondary  containment 
bypass  valves)  are  both  assumed  to  begin  at 
time  zero.  The  model  conservatively  assumes 
that  one  inboard  MSIV  fails  open  at  time  zero 
and  the  MSIVs  associated  with  the  remaining 
three  main  steam  lines  are  assumed  to  begin 
leakage  at  2  hours  with  a  total  leak  rate  of 
200  scfh  for  all  four  main  steam  lines  The 
design  basis  leak  rate  of  the  primary- 
containment  (excluding  main  steam  lines  and 
lines  sealed  by  the  PV^LCS)  is  0  26%  of  the 
containment  volume  by  weight  per  24  hours 
for  the  duration  of  the  accident  and  is 
assumed  to  be  released  entireiv  to  the 
environment  initially  or  the  secondars' 
containment  later  into  the  accident  The 
leakage  of  1 70.000  cc/hr  (4298  seem)  at  P. 
through  the  containment  isolation  valves 
served  by  the  PVLCS  is  considered  as  bvpass 
leakage  circumventing  the  secondary 
containment  The  on-site  and  off-site  doses 
were  determined  using  the  TR,^NSACT 
computer  code  which  included  the  ICRP  30 
dose  conversion  factors.  The  total  off-?;lP  and 
on-site  LOC,^  doses  for  both  the  airtxime  and 
liquid  release  pathways  resulting  from  the 
proposed  i  hange  are  bounded  b\  the 
applicable  regulator.'  limits. 

The  analysis  demonstrates  that  dose 
contributions  from  the  propMjsed  combined 
MSI\'  leakage  rate  limit  of  200  scfh  and  from 
the  proposed  deletion  of  the  PVLCS  and  MS- 
PLCS  result  in  values  bounded  by  the 
applicable  regulator>  limits  as  compared  to 
the  LOC.A  doses  previou.slv  evaluated  for  the 
off-site  and  Control  Room  doses  as  contained 
in  10C:FR100  and  10CFR50.  Appendix  A 
(Genera!  Design  Criteria  19),  respectively. 
The  LOCA  doses  previously  evaluated  are 
discussed  m  Section  15.6  5  of  the  I'SAR. 

The  whole  body  (DDE  (Deep  Dose 
Equl\alentl)  doses  at  the  Low  Population 
Zone  (LPZ)  is  2,82  Rem  and  the  Control 
Room  is  0.43  Rem  These  values  are 
acceptable  since  the  revised  doses  are 
bounded  by  the  Regulator^'  Guidelines  (2.82 
versus  25  Rem  at  the  LPZ  and  0  43  versus  5 
Rem  at  the  Control  Room).  The  associated 
whole  boy  (DDE)  dose  at  the  exclusion  area 
boundary'  (EAB)  is  4  69  Rem  which  also 
remains  bounded  by  the  Regulatory 
Guideline  of  25  Rem. 

The  thyroid  CEDE  ICommitted  Effective 
Dose  EquivalentI  dose  at  the  LPZ  is  62  58 
Rem  This  is  acceptable  since  the  revised 
dose  of  62  58  Rem  is  significantly  less  than 
the  Regulatory  Guideline  (300  Rem)  The 
E.\B  lh>T0id  CEDE  dose  is  37  53  Rem. 
whereas  the  Control  Room  th>Toid  CEDE 
dose  is  1 1  18  Rem  These  values  are  also 
acceptable  since  the  revised  doses  are  well 
within  the  Regulatory^  Guidelines  (37  53 
versus  300  Rem  at  the  EAB  and  1118  versus 
30  Rem  at  the  Control  Room)  The  Control 
Room  beta  (SDE  (Shallow  Dose  Equivalent]) 
dose  is  9.15  Rem  which  also  remains 
bounded  by  the  Regulatorv  Guideline  of  30 
Rem 

In  summary,  the  proposed  changes  do  not 
result  in  an  increase  to  the  radiological 
consequences  of  a  LOCA  previously 
evalu£-ted  in  the  USAR.  The  revised  LOCA 
doses  are  bounded  by  the  Regulaton, 
Guidelines  The  effectiveness  of  the  proposed 
request  even  for  leakage  rates  greater  than  the 
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prop>osed  MSFV  allowable  leak  rate  ensures 
that  ofT-site  and  Contnsl  Room  dose  limits  are 
not  exceeded. 

There  is  no  physical  change  to  the  ADS/ 
SRVs  (Automatic  Depressurization  System/ 
Safety  Relief  Valve].  The  PVLCS  accumulator 
tanks  remain  the  backup  air  supply  to  the 
ADS/SRV  acciimulators.  A  qualified  long- 
term  backup  air  supply  remains  but  is 
supplied  from  a  difference  sounje.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  propwsed  change  deletes  the 
requirements  for  the  LCS  [Leakage  Control 
System)  isolation  valves  which  are  non- 
PCrVs.  These  valves  are  elimmated  and  will 
not  be  performing  a  safety  function.  The  LCS 
lines  that  are  connected  >o  the  PCIVs  and 
process  piping  will  be  welded  and/or  capped 
closed  to  assure  primary  containment 
integrity  is  maintained.  The  welding  and 
post-weld  examination  procedures  will  be  in 
accordance  with  the  American  Society  of 
Mechanical  Engineers  (ASME)  Code.  Section 
XI  requirements.  These  welds  and/or  caps 
will  be  f)eriodically  tested  as  part  of  the 
primary  Containment  Integrated  Leak  Rate 
Test  (CILRT)  program  in  accordance  with  the 
requirements  of  10CFR50,  Appendix  ]  The 
proposed  change  does  not  involve  an 
increase  in  the  probability  of  equipment 
malfunction  previously  evaluated  in  the 
USAR.  In  fact,  the  propyosed  change  reduces 
the  probability  of  equipment  malfunction 
since,  upon  implementation.  RBS  will  be 
operated  with  fewer  process  line  isolation 
valves  and  associated  support  equipment 
subjected  to  postulated  failure.  The  affected 
LCS  MOVs  [Motor  Operated  Valves[  will  be 
eliminated  or  retained  as  normal  system 
isolation  or  maintenance  valves  having  no 
safety  or  leakage  control  function  thus 
requiring  no  bypassing  of  their  thermal 
overloads.  This  proposed  change  has  no 
effect  on  the  consequences  of  an  accident 
previously  evaluated  since  the  LCS  lines  will 
be  welded  and/or  capped  closed,  thus 
assuring  that  primary  coniainraent  integrity, 
isolation  and  leak  test  capability  are  not 
compromised. 

Therefore,  as  discussed  above,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

(2)  The  operation  of  River  Bend  Station,  in 
accordance  with  the  proposed  amendment, 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated 

The  proposed  amendment  to  Technical 
Specification  3.6.1.3  does  not  create  the 
possibility  for  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  BWROG  (Boiling  Water 
Reactors  Owners  Group)  evaluated  .MSIV 
leakage  performance  and  concluded  that 
.MSrV  leakage  rates  up  to  200  scfh  will  not 
inhibit  the  capability  and  isolation 
performance  of  the  valve  to  isolate  the 
primary  containment.  There  is  no  new 
modification  which  could  impact  the  MSIV 
operability.  The  LOCA  has  been  reanalyzed 
at  the  proposed  maximum  combined  leakage 


rate  of  200  scfh.  Therefore,  the  proposed 
change  does  not  create  any  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  in  the  USAR. 

The  proposed  amendment  to  delete 
Technical  Specification  3.6.1.8  and  3.6.1.9 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  removal  of 
the  P\'LCS  and  MS- PLCS  does  not  affect  any 
of  the  remaining  systems  at  RBS  [River  Bend 
Station)  and  the  LOCA  has  been  reanalyzed 
with  LOCA  doses  resulting  from  the 
proposed  change  remaining  bounded  by  the 
applicable  regulatory  limits. 

The  PVLCS  and  MS-PLCS  are  of  low  safety 
significance  as  discussed  in  NUREG-1273, 
Technical  Findings  and  Regulatory  Analysis 
for  Generic  Safety  Issue  II.E.4.3, 
"Containment  Integrity  Check,"  and  NUREG/ 
CR-3539,  "Impact  of  Containment  Building 
Leakage  on  LWR  Accident  Risk." 

The  proposed  change  to  elminate  the  LCS 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  removal  of 
the  LCS  does  not  adversely  affect  any  of  the 
remaining  RBS  systems  or  change  system 
inter-relationships.  The  associated  proposed 
changes  to  delete  the  LCS  isolation  valves 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident.  The  affected  LCS 
MOVs  will  be  eliminated  or  retained  as 
normal  system  isolation  or  maintenance 
valves  having  no  safety  or  leal;age  control 
function  thus  requiring  no  bypassing  of  their 
thermal  overloads.  The  PVLCS  and  MS-PLCS 
connections  to  the  process  piping  will  be 
welded  and/or  capped  closed  to  assure  that 
primary  containment  integrity,  isolation  and 
leak  testing  capability  are  not  compromised, 
therefore  eliminating  the  possibility  for  any 
new  or  different  kind  of  accident. 

Therefore,  as  discussed  above,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  operation  of  River  Bend  Station,  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  to  Technical 
Specification  3.6.1  3  does  not  involve  a 
significant  reduction  m  a  margin  of  safety. 
The  allowable  leak  rate  limit  specified  for  the 
MSIVs  is  used  to  quantify  a  maximum 
amount  of  bypass  leakage  assumed  in  the 
LOCA  radiological  analysis.  Results  of  the 
analysis  demonstrate  calculated  doses, 
assuming  the  two  single  active  failures  of  one 
MSIV  to  close  and  one  diesel  generator  to 
respond  are  bounded  by  the  requirements  of 
lOCFRlOO  for  the  off-site  doses  and  10CFR50, 
Appendix  A  (General  Design  Criteria  19)  for 
the  Control  Room  doses.  The  calculated 
whole  body  doses  are  significantly  reduced  at 
the  LPZ,  the  Control  Room,  and  the  EAB.  The 
calculated  thyroid  dose  is  significantly 
reduced  at  the  LPZ.  the  Control  Room,  and 
the  E.\B. 

The  proposed  amendment  to  delete 
Technical  Specification  3.6.1.8  and  3.6.1.9 
for  the  PVLCS  and  MS-PLCS.  does  not  reduce 
the  margin  of  safety  In  fact,  the  overall 
margin  of  safety  is  increased.  The  method  is 


effective  to  reduce  dose  consequences  of 
MSIV  and  the  PVLCS  leakage  over  an 
expanded  operating  range  and  will,  thereby, 
resolve  the  safety  concern  that  the  PVLCS 
and  MS-PLCS  will  not  function  at  leakage 
rates  higher  than  their  design  capacity.  The 
method  is  consistent  with  the  philosophy  of 
protection  by  multiple  leak-tight  barriers 
used  in  containment  design  for  limiting 
fission  product  release  to  the  environment. 
Therefore,  the  proposed  method  is  highly 
reliable  and  effective  for  MSIV  leakage  and 
deletion  of  the  PVLCS  and  MS-PLCS. 

The  calculation  shows  that  MSIV  leakage 
rates  up  to  100  scfh  per  steam  line  would  not 
exceed  the  regulatory  limits.  Therefore,  the 
proposed  method  provides  a  substantial 
safety  margin  for  mitigating  the  radiological 
consequences  of  MSIV  leakage  beyond  the 
proposed  Technical  Specification  leak  rate 
limit  of  200  scfh  for  all  four  main  steam  lines 
(combined  maximum  pathway). 

Minor  increases  in  containment  leakage 
such  as  the  leakage  through  the  MSIVs.  as 
identified  in  NUREG-1273.  NUREG/CR-3539. 
and  NUREG-1493  have  been  found  to  have 
no  significant  impact  on  the  risk  to  the 
public.  Therefore,  the  proposed  change  does 
not  result  in  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  delete  the  LCS 
isolation  valves  does  not  reduce  the  margin 
of  safety.  Welded  and/or  capped  closure  of 
the  LCS  lines  assure  that  primary 
contairmient  integrity  and  leak  testing 
capability  are  not  compromised.  The  affected 
LCS  MOVs  will  be  eliminated  or  retained  as 
normal  system  isolation  or  maintenance 
valves  having  no  safety  or  leakage  control 
function  thus  requiring  no  bypassing  of  their 
thermal  overloads.  The  PVLCS  and  MS-PLCS 
connections  to  the  process  piping  will  be 
welded  and/or  capped  closed  to  assure  that 
primary  containment  integrity,  isolation  and 
leak  testing  capability  are  not  compromised, 
therefore  eliminating  the  possibility  for  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  as  discussed  above,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803 
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Entergy  Gulf  States,  Inc.,  Cajun  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
November  15,  1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  to  allow  the 
performance  of  the  24-hour  emergency 
diesel  generator  (EDG)  maintenance  run 
while  the  unit  is  in  either  Mode  1  or 
Mode  2.  This  test  for  the  River  Bend 
Station  (RBS)  is  currently  prohibited  in 
Mode  1  and  Mode  2  and  allowed  in 
Modes  3.  4,  and  5. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  profKwed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  RBS  SAR  (Safety  Analysis  Report) 
assumes  that  the  AC  (Alternating  Current] 
electrical  power  sources  are  designed  to 
provide  sufficient  capacity,  capability, 
redundancy  and  reliability  to  ensure  that  the 
fuel,  reactor  coolant  system  and  containment 
design  limits  are  not  exceeded  during  an 
assumed  design  basis  event.  Spwcifically,  the 
SAR  assumes  that  the  onsite  EDGs  provide 
emergency  power  in  the  event  offsite  power 
is  lost  to  either  one  or  all  three  EDF 
(Engineered  Safety  Features] 

buses.  In  the  event  of  a  loss  of  preferred 
power,  the  ESF  electrical  loa(is  are 
automatically  connected  to  the  EDGs  in 
sufficient  time  to  provide  for  safe  reactor 
shutdown  and  to  mitigate  the  consequences 
of  a  design  basis  accident  such  as  a  LOCA 
(Loss  of  Coolant  Accident]. 

The  profxised  change  to  j>ermit  the  24-hour 
testing  of  the  EDGs  during  power  op)eration 
does  not  significantly  increase  the  probability 
or  consequences  of  any  previously  evaluated 
accident.  The  capability  of  the  EDGs  to 
supply  power  in  a  timely  manner  will  not  be 
compromised  by  ftermitting  performance  of 
EDG  testing  during  f>eriods  of  power 
operation.  Design  features  of  tlie  EDGs  and 
electrical  systems  ensure  that  if  a  LOCA  or 
LOP  (Loss  of  Offeite  Power]  signal,  either 
individually  or  concurrently,  should  occur 
during  testing,  the  EDG  would  be  returned  to 
its  ready-to-load  condition  (i.e..  EDG  running 
at  rated  speed  and  voltage  separated  from  the 
offsite  sources)  or  separately  connected  to  the 
ESF  bus  providing  ESF  loads  An  EDG  being 
tested  is  considered  to  be  op)ereble  and  fully 
cafwble  of  meeting  its  intended  design 
function.  Additionally,  the  testing  of  an  EDG 
is  not  a  precursor  to  any  preciously  evaluated 
accidents. 

If  during  the  test  period,  the  EDG  were  to 
receive  a  normal  operation  protective  trip 
resulting  in  the  actuation  of  a  generator 
lockout  signal,  the  lockout  could  be  reset  by 


the  operators  monitoring  the  test.  The 
resulting  delay  does  not  present  an 
immediate  challenge  to  the  fuel  cladding 
integrity,  reactor  water  level  control  or  to 
containment  parameters,  as  demonstrated  by 
the  bounding  four-hour  station  blackout 
coping  analysis  contained  in  RBS's  station 
blackout  conformance  report. 

Therefore,  the  proposed  change  allowing 
testing  of  EDGs  during  power  operation  will 
not  significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  previously  discussed,  the  proposed 
change  to  permit  the  fjerformance  of  EDG 
testing  during  power  operation  will  not  affect 
the  operation  of  any  system  or  alter  any 
system's  response  to  previously  evaluated 
design  basis  events.  The  EDGs  will 
automatically  transfer  from  the  test 
configuration  to  the  ready-to-load 
configuration  following  receipt  of  a  valid 
signal  (i.e.,  LOCA  or  LOP).  In  the  ready-to- 
load  configuration  the  EDG  will  be  running 
at  rated  sp>eed  and  voltage,  separated  from 
the  offsite  source  and  capable  of 
automatically  supplying  power  to  the  ESF 
buses  in  the  event  that  preferred  power  is 
actually  lost. 

The  proposed  change  is  also  the  same 
configuration  currently  used  for  the  monthly 
one-hour  test.  Therefore,  testing  during 
power  operation  will  not  create  the 
possibility  of  a  new  or  different  kind  of  event 
from  any  previously  evaluated. 

(Surveillance  Requirement]  SR  3.8.1.16 
demonstrated  that  tbe  EEX3  will 
automatically  override  the  test  mode 
following  generation  of  a  LOCA  signal.  In 
addition,  the  ability  of  the  EDGs  to  sur\'ive 
a  full  load  reject  is  verified  by  the 
performance  of  SR  3.8.1.9.  These  existing 
surveillance  requirements,  along  with  system 
design  features,  ensure  that  the  [performance 
of  EDG  testing  during  power  operation  will 
not  create  the  p>ossibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  AC  electrical  power  sources  are 
designed  to  provide  sufficient  capacity, 
capability,  redundancy,  and  reliability  to 
ensure  the  availability  of  necessary  pwwer  to 
ESF  systems  so  that  the  fuel,  reactor  coolant 
system  and  containment  design  limits  are  not 
exceeded.  Sp)ecifically,  the  EDGs  must  be 
captable  of  automatically  providing  p)ower  to 
ESF  loads  in  sufficient  time  to  provide  for 
safe  reactor  shutdown  and  to  mitigate  the 
consequences  of  a  design  basis  accident  in 
the  event  of  a  loss  of  preferred  power. 

Testing  of  EDGs  during  pwwer  op>eration 
will  not  affect  the  availability  or  operation  of 
any  offsite  source  of  power.  In  addition,  tbe 
EI)G  being  tested  remains  capable  of  meeting 
it  intended  design  functions.  Therefore,  the 
prop>osed  change  to  the  Technical 
Specification  Surveillance  Requirement 
3.8.1.13  will  not  result  in  a  reduction  in  a 
margin  of  safety. 

Tne  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loco]  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803 

Attorney  for  licensee:  Mark 
Wetterhahn.  Esq.,  Winston  &  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005 

NBC  Project  Director  Wilham  D. 
Beckner  . 

Entergy  Gulf  States,  Inc.,  Cajun  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
November  15,  1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  two  recirculation  loop 
Minimum  Critical  Power  Ratio  (MCPR) 
limit  from  1.07  to  1.10  and  the  single 
recirculation  loop  MCPR  limit  from  1.08 
to  1.12.  This  change  request  is  the  result 
of  a  non-conser\'ative  calculation 
identified  by  the  fuel  vendor. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

The  request  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  revised  Safety  Limit  MCPR  and  the 
cycle-sp>ecific  thermal  limits  that  are  based 
on  the  revised  SLMCPR  have  been  calculated 
using  the  methods  identified  in  the 
"Supplemental  Reload  Licensing  Rep>ort  For 
River  Bend  Station  Reload  6  Cycle  7" 
(Reference  1).  These  methods  are  within  the 
existing  design  and  licensing  basis  and 
cannot  increase  the  probability  or  severity  of 
an  accident.  The  basis  of  the  MCPR  Safety 
Limit  calculation  is  to  ensure  that  greater  that 
(than]  99.9%  of  all  fuel  rods  m  the  core  avoid 
transition  boiling  and  fuel  damage  in  the 
event  of  a  postulated  accident. 

The  SLMCPR  is  used  to  establish  the 
Op)erating  Limit  Minimum  Critical  Power 
Ratio  (OLMCPR).  Neither  the  SLMCPR  nor 
the  OLMCPR  can  initiate  an  event, 
therefore!. I  a  change  to  the  SLMCPR  does  not 
increase  the  probability  of  a  accident 
previously  evaluated.  Maintaining  the 
Minimum  Critical  Power  Ratio  (MCPR)  at  or 
above  the  OLMCPR  during  normal  operations 
precludes  fuel  failure  due  to  overheatmg  of 
the  fuel  clad  during  an  anticipated 
operational  occurrence  (AOO),  thus  limiting 
the  consequences  of  an  AOO.  The  prop>osed 
change  will  increase  the  SLMCPR.  which 
will  require  the  OLMCPR  to  be  increased. 
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which  in  turn  will  ensure  that  the 
requirements  of  10  CFR  (Part)  100  are  met  for 
an  AOO.  Therefore,  there  is  no  increase  in 
the  consequences  of  an  accident  previously 
analyzed. 

The  request  does  not  create  the  possibility' 
of  occurrence  of  a  new  or  different  icind  of 
accident  from  any  accident  previously 
evaluated. 

The  MCPR  Safety  Limit  is  a  Technical 
Specification  numerical  value  designed  to 
ensure  that  fuel  damage  from  transition 
boiling  does  not  occur  as  a  result  of  the 
limiting  postulated  accident.  It  cannot  create 
the  possibility  of  anv  new  tvpe  of  accident. 

Neither  the  SLMCPR  or  the  OLMCPR  can 
initiate  an  event,  therefore,  a  change  to  the 
SLMCPR  does  not  create  the  possibility  of 
occurrence  of  a  new  or  different  Idnd  of 
accident  &x)m  any  accident  previously 
evaluated. 

The  request  does  not  involve  a  significant 
reduction  in  the  margin  of  safety 

The  MCPR  Safety  Limit  is  a  Technical 
Specification  numerical  value  designed  to 
ensure  that  fuel  damage  from  transition 
boiling  does  not  occur  as  a  result  of  the 
limiting  fxistulated  accident  This  new  Safety 
Limit  MCPR  is  calculated  using  the  methods 
identified  in  the  reference.  These  methods 
are  within  the  existing  design  and  licensing 
basis  and  based  on  RBS  specific  inputs. 

The  margin  of  Safety  resides  between  the 
SLMCPR  and  the  point  at  which  fuel  fails 
The  proposed  change  to  SLMCPR  (and  the 
OLMCPR)  will  in  fact  restore  the  margin  of 
safety  associated  with  GE's  SLMCPR 
methodology. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803 

Attorney  for  licensee:  Mark 
VVetterhahn,  Esq.,  Winston  4  Strawn. 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005 

NnC  Project  Director  William  D. 
Beckner 

Entergy  Operations  Inc..  Docket  No  50- 
382.  Waterford  Steam  ElectncStation,  Unit  3, 
St.  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
December  2,  1996 

Description  of  amendment  request: 
The  profXDsed  Technical  Specification 
(TS)  Change  Request  will  permit  the  use 
of  10CFR50  Appendix  J,  Option  B. 
Performance-Based  Containment 
Leakage  Testing  for  1  ype  A.  B  and  C 
leak  rate  testing.  TSs  3/4.6.1.1,  3/4.6.1.2, 
3/4.6.1.3,  4.6.1.6  and  4.6.1.7  are  revised 
and  Section  6.15  is  added  establishing 
the  Containment  Leakage  Rate  Testing 
Program.  Toe  Bases  are  revised  to  reflect 
this  change.  Minor  editorial  changes  are 


included  in  this  request.  Waterford 
Steam  Electric  Station  is  planning  to 
havfi  a  Containment  Leakage  Rate 
Testing  Program  in  place  prior  to  the 
next  scheduled  refueling  outage.  This 
program  will  be  in  accordance  with  the 
guidelines  contained  in  Regulatory 
Guide  1.163,  "Performance-Based 
Containment  Leak-Test  Program,"  dated 
September  1995. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  will  not  affect  the 
assumptions,  design  parameters,  or  results  of 
any  accident  previously  evaluated.  The 
propwsed  change  does  not  add  or  modify  any 
existing  equipment.  The  proposed  changes 
will  result  in  increased  intervals  between 
containment  leakage  tests  determined 
through  a  performance  based  approach.  The 
intervals  between  such  tests  are  not  related 
to  conditions  which  cause  accidents.  The 
propMDsed  changes  do  not  involve  a  change  to 
the  plant  design  or  operation.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  of  any  accident 
previously  evaluated. 

NLTREG-1493,  •  Performance-Based 
Containment  Leak-Test  Program." 
contributed  to  the  technical  bases  for  Option 
B  of  10  CFR  50  Appendix  J.  NUREG-1493 
contains  a  detailed  evaluation  of  the 
expected  leakage  from  containment  and  the 
associated  consequences.  The  increased  risk 
due  to  lengthening  of  the  intervals  between 
containment  leakage  tests  was  also  evaluated 
and  found  acceptable.  Using  a  statistical 
approach.  NUREG-1493  determined  the 
increase  in  the  expected  dose  to  the  public 
fhsm  extending  the  testing  frequency  is 
extremely  small.  It  also  concluded  that  a 
small  increase  is  justifiable  due  to  the 
benefits  which  accrue  from  the  interval 
extension.  The  primarv  benefit  is  in  the 
reduction  in  occupational  exposure.  The 
reduction  in  the  occupational  exposure  is  a 
real  reduction,  while  the  small  increase  to 
the  public  is  statistically  derived  using 
conservative  assumptions.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve 
modifications  to  any  existing  equipment.  The 
proposed  change  will  not  affect  the  operation 
of  the  plant  or  the  manner  in  which  the  plant 
is  operated.  The  reduced  testing  frequency 
will  not  affect  the  testing  methodology. 
Therefore,  the  proposed  change  will  not 
create  the  p>ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  change  the 
performance  methodology  of  the  containment 
leakage  rate  testing  program.  However,  the 
proposed  change  does  affect  the  frequency  of 
contamment  leakage  rate  testing.  With  an 
increased  frequency  between  tests,  the 
proposed  change  does  increase  the 


probability  that  a  increase  in  leakage  could 
go  undetected  for  a  longer  period  of  time. 
Operational  experience  has  demonstrated  the 
leak  tightness  of  the  containment  buildings 
has  been  significantly  below  the  allowable 
leakage  limit. 

The  margin  of  safety  that  has  the  potential 
of  being  impacted  by  the  proposed  change 
involves  the  offsite  dose  consequences  of 
postulated  accidents  which  are  directly 
related  to  containment  leakage  rates.  The 
limitation  on  containment  lesikage  rate  is 
designed  to  ensure  iht;  total  leakage  volume 
will  hot  exceed  the  value  assumed  in  our 
accident  analysis.  The  margin  of  safety  for 
the  offsite  dose  consequences  of  postulated 
accidents  directly  related  to  containment 
leakage  is  maintained  by  meeting  the  1.0  La 
acceptance  criteria.  The  proposed  change 
maintains  the  1.0  La  acceptance  criteria. 
Therefore,  the  proposed  change  will  not 
involve  a  .significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NEC  Project  Director:  William  D. 
Beckner 

Georgia  Power  Company,  Oglethorpe 
Power  Coqioration,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georpa,  Docket  Nos.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request: 
September  19,  1996 

Description  of  amendment  request: 
The  proposed  changes  to  Plant  Hatch 
Units  1  and  2  Technical  Specifications 
would  revise  the  Surveillance 
Requirements  (SRs)  addressing  the 
reactor  vessel  pressure  and  temperature 
(P/T)  limits.  The  affected  SRs  are 
3.4.9.1,  3.4.9.2.  3.4.9.3,  3.4.9.4,  3.4.9.5, 
3.4.9.6,  and  3.4.9.7,  and  the 
corresponding  Units  1  and  2  Figures 
3.4.9-1,  3.4.9-2,  and  3.4.9-3,  which  show 
P/T  limit  curves  for  inservice  leak  and 
hydrostatic  testing,  non-nuclear  heatup 
and  cooldown,  and  criticality, 
respectively. 

The  P/T  curves  would  be  changed  to 
allow  separate  monitoring  of  the  three 
major  regions  of  the  reactor  pressure 
vessel  (RPV)  (i.e.,  the  upper  vessel  and 
flange  region,  the  beltline  region,  and 
the  bottom  head  region),  and  to  extend 
the  validity  of  the  Unit  1  curves  to  32 
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Effective  Full  Power  Years  (EFPY). 
Separate  monitoring  would  alleviate  the 
difficulties  with  meeting  certain 
temperature  requirements  due  to  the 
artificial  limits  imposed  by  the  ciu-rent 
P/T  curves. 

In  support  of  the  proposed  changes. 
General  Electric  (GE)  prepared  and 
issued  GENE-523-A137-1295.  "E.  I. 
Hatch  Nuclear  Power  Station,  P-T  Curve 
Modification  for  Unit  1  and  Unit  2." 
which  is  provided  in  the  submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Pressure  and  temperature  (P/T)  limits  for 
the  reactor  pressure  vessel  (RPV)  are 
established  to  ensure  brittle  fracture  of  the 
vessel  does  not  occur 

A^  The  proposed  changes  merely  clarify  the 
Applicability  of  the  P'T  limits  for  each  of  the 
low  pressure  conditions  by  replacing  the 
word  "performed"  with  "met",  adding  .\otes 
to  Surveillance  Requirements,  incorporating 
the  requirements  of  Notes  into  the 
Surveillance  Requirements,  and  modifving 
the  Frequency  statements.  Conditions  2.  3. 
and  4.  discussed  in  Enclosure  1  "justification 
of  changes",  |of  the  licensee's  application] 
have  their  own  Surveillance  Requirements. 
Temperature  requirements  for  Condition  1 
are  specified  in  the  Bases,  This  proposed 
change  only  clarifies  which  Surveillance 
Requirement  applies  to  each  operating 
configuration.  No  reduction  in  Surveillance 
Frequencies  is  proposed 

B.  The  proposed  revisions  to  the  operating 
limits  curves  for  inservice  leak  and 
hydrostatic  testing,  and  the  heatup  and 
cooldown  allow  independent  monitoring  of 
the  three  RPV  regions:  i,e  .  the  bottom  head. 
the  upper  vessel  and  flange,  and  the  core 
beltline  The  three  Unit  1  curves,  including 
the  criticalitv  curve,  were  extended  to  32 
Effective  Full  Power  Years  (EFPY).  and  a 
correction  to  the  Unit  1  criticality  curve  was 
made.  Operating  limits  for  each  of  the  curves 
were  evaluated  in  accordance  with  the 
methodology  given  in  the  applicable  ASME 
Codes:  Regulatory  Guide  1.99,  Rev.  2,  and 
Appendix  G  of  10  CFR  [Part]  50. 

The  actual  limits  in  the  inservice  leak  and 
hydrostatic  testing  curves,  and  the  heatup 
and  cooldown  curves  were  not  relaxed. 
Therefore,  segregating  the  curves  into  the 
three  affected  vessel  regions  does  not 
represent  a  reduction  in  the  actual  P/T 
requirements.  The  current  P/T  curves 
represent  a  composite  of  the  three  regions, 
with  each  point  representing  the  limiting 
region.  Regions  of  the  vessel  that  are  not 
linniting  at  a  specific  fxjint  are,  therefore, 
artificially  restrained.  Upon  implementation 
of  the  proposed  changes,  each  vessel  region 
will  have  its  own  curve,  with  its  own  true 
limit. 

Since  the  proposed  changes  do  not  affect 
the  recirculation  piping,  the  probability  and 


the  consequences  of  a  loss  of  coolant 
accident  are  not  increased  Likewise,  no 
other  previously  evaluated  accidents  or 
transients,  as  defined  in  Chapters  14  and  15 
of  the  Units  1  and  2  Final  Safety  Analysis 
Reports,  are  affected  by  the  proposed 
changes. 

In  summary,  the  proposed  changes  do  not 
represent  a  relaxation  of  any  actual  operating 
limit  and  do  not  reduce  the  Frequency  of  any 
Surveillance.  Three  of  the  four  operating 
configurations  of  the  RP\'  are  covered  by 
Sur\-eillance  Requirements,  Temp)erature 
limitations  for  the  head  removed  from  the 
vessel  are  given  in  the  Bases  The  operating 
limits  were  developed  using  the  approved 
methodology  contained  in  10  CFR  iParti  50, 
.Appendix  G,  Therefore,  the  probabilit\  and 
consequences  of  a  brittle  fracture  of  the  RP\' 
are  not  increased 

2,  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  previously  evaluated. 

Implementing  the  low  pressure  changes,  or 
the  new  operating  limit  curves,  does  not  alter 
the  design  or  operation  of  any  system 
designed  for  the  prevention  or  mitigation  of 
accidents.  The  proposed  changes  do  not 
introduce  any  new  type  of  normal  or 
abnormal  of>erating  mode  or  failure  mode 
.\\]  P/T  limits  for  the  Unit  1  and  the  Unit  2 
reactor  vessels  continue  to  be  monitored  per 
the  requirements  of  10  CFR  [Part]  50, 
.Appendices  G  and  H  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  type  of  accident, 

3   Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety'' 

The  purpose  of  the  P/T  limits  is  to  ensure 
a  brittle  fracture  of  the  RPV  does  not  occur 
The  proposed  Technical  Specifications 
changes  for  the  low  pressure  conditions  are 
made  for  clarification  purposes  No  operating 
limits  or  Surveillance  Requirements  are 
relaxed.  The  wordiiig  of  current  Technical 

Specifications  SRs  3.4,9  1,  3  4.9,2,  3.4  9,5. 
3,4.9,6.  and  3,4,9.7  could  result  m  overly 
conservative  application  of  the  requirements. 
The  proposed  amendment  is  written  to 
remove  the  ambiguity  m  that  the 
.Applicability  and  Frequency  of  each 
Surveillance  Requirement  are  clear.  Neither 
the  acceptance  criteria  nor  the  Surveillance 
Frequency  of  any  Surveillance  is  reduced. 
Furthermore,  the  four  possible  RPV 
configurations  are  all  adequately  monitored 
.\s  a  result,  the  margin  of  safety  for  the  low 
pressure  conditions  is  not  significantly 
reduced  due  to  the  proposed  changes. 

The  Unit  1  operating  curves  were  extended 
to  32  EFPY  using  approved  methodologies 
More  operational  margin  is  provided, 
because  the  three  vessel  regions  (upper  vessel 
and  flange,  beltline.  and  bottom  head)  are 
being  separated  for  the  inservice  leak  and 
hydrostatic  testing  curve,  and  the  heatup  and 
cooldown  curve.  Although  this  separation 
results  in  more  of)erating  margin  for  certain 
vessel  regions,  it  does  not  represent  a 
significant  reduction  in  the  margin  of  safety. 
As  described  previously,  the  i  irrent 
Technical  Specifications  curves  represent  a 
composite  of  the  three  regions.  Thus,  the 
curves  represent  the  temperature  for  the 
limiting  region  at  a  particular  pwint.  The 
regions  that  are  not  limiting  at  a  porticular 


point  are  artificially  restricted.  Separating  the 
three  regions,  as  proposed,  eliminates  false 
limits.  The  true  limit  for  each  region  is 
preserved  and  uncompromised.  based  on  the 
use  of  approved  methodologies 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Document  Room 
location:  Appling  County  Public 
Librarv-.  301  City  Hall  Di^ive,  Baxley. 
Georgia  31513 

Attorney  for  licensee.  Ernest  L.  Blake, 
Ir,,  Esquire.  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037 

SRC  Project  Director:  Herbert  N. 
Berkow 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of '.eorgia.  City  of  Daiton. 
Georgia,  Docket  .\os.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
I'nits  1  and  2,  Appling  County,  Georgia 

Dafe  of  amendment  request.  October 
7, 1996 

Description  of  amendment  request: 
The  proposed  changes  to  Plant  Hatch 
Unit  1  and  Unit  2  Technical 
Specifications  (TS)  would  revise 
Sur\'eillance  Requirements  (SR)  3,1,7.7 
and  3.4  3,1.  and  Limiting  Conditions  for 
Operation  (LCO)  3,4  3,  3,5,1.  and 
3.G.1.6,  to  increase  the  nominal 
mechanical  pressure  relief  setpoints  for 
all  of  the  11  safety  relief  valves  (SRV)  to 
1150  psig  and  allow  operation  with  one 
SRV  and  its  associated  functions 
inoperable  The  proposed  changes 
would  reduce  the  potential  for  SRV 
pilot  leakage  .^nd  the  potential  for  forced 
outages  due  to  an  inoperable  SRV 
during  a  fuel  cycle. 

The  existing  TS  require  that  during 
continuous  operation,  all  of  the  11  SRVs 
remain  OPER.ABLE  in  the  safety  mode, 
7  in  the  Automatic  Depressunzation 
System  (.ADS)  mode,  and  4  in  the  Low- 
Low  Set  (LLS)  mode.  If  one  SRV  is 
inoperable  for  longer  than  the  duration 
specified  in  the  applicable  Action 
Statements,  the  plant  must  be  placed  in 
a  Cold  Shutdown  Condition,  .Analyses 
have  been  completed  which  show  that. 
with  one  SRV  out  of  service,  all 
transient/accident  criteria  can  still  be 
met.  Increasing  the  nominal  mechanical 
relief  setpoints  will  increase  the  simmer 
margin  (i,e,.  the  difference  between  the 
SRV  setpoints  and  the  vessel  steam 
dome  pressure),  thereby  potentially 
reducing  SRV  pilot  leakage  which  may 
occur  during  a  typical  operating  cycle. 
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As  a  result  of  increasing  the  mechanical 
relief  setpoints  for  the  SRVs,  the 
Standby  Liquid  Control  (SLC)  System 
pump  test  discharge  pressure  is 
increased  to  1232  psig.  The  High 
Pressure  Coolant  Injection  (HPCI)  and 
Reactor  Core  Isolation  Cooling  (RCIC) 
systems  are  capable  of  operating  at  this 
increased  pressure. 

In  support  of  the  proposed  changes. 
General  Electric  (GE)  prepared  NEDC- 
32041P.  "Safety  Review  for  Edwin  I. 
Hatch  Nuclear  Power  Plant  Units  1  and 
2  Updated  Safety/Rehef  Valve 
Performance  Requirements,"  Revision  2, 
dated  April  1996,  which  was  included 
in  the  submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  SRVs  serve  to  mitigate  postulated 
transients  and  accidents;  the  proposed 
changes  do  not  alter  the  function  or  mode  of 
operation  of  the  SRVs.  The  probabilitv  of  an 
OPERABLE  or  an  INOPERABLE  SRV' 
inadvertently  op>ening  or  failing  to  open  or 
close  is  not  affected  by  these  changes. 
Therefore,  the  probability  of  an  accident  is 
not  increased.  Analysis'"  has  been  performed 
which  considers  the  consequences  of  the 
various  transients  and  accidents  with  the 
increased  setpoints  and  with  one  SRV 
inoperable.  The  analysis  also  considers  the 
impact  on  ECCS  lEmergency  Core  Cooling 
System]  performance,  including  HPCI  and 
RCIC.  The  analysis  has  shown  that  the 
consequences  of  an  accident  with  the 
increased  SRV  setpoints  and  with  one  SRV 
inop>erable  are  not  increased 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  icind  of 
accident  from  any  accident  previously 
analyzed. 

Revising  the  nominal  SRV  setpoint  only 
changes  when  the  SRV  opens  in  its 
mechanical  relief  mode;  the  operation  of  the 
SRV  and  any  other  existing  equipment  is  not 
altered.  Operation  with  one  SRV  inop>erablfi 
was  evaluated'"  and  does  not  introduce  any 
new  failure  modes.  The  impact  on  the 
op-ration  and  design  of  other  systems  and 
components  has  been  evaluated.'"'  including 
ECCS  and  SLC.  No  new  operating  modes  or 
failure  modes  are  introduced  Thus,  these 
changes  do  not  contribute  to  a  new  or 
different  typw  of  accident. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety 

The  change  in  SRV  setpoint  and  operation 
with  one  SRV  inoperable  was  evaluated 
relative  to  the  applicable  safety  system 
settings  and  found  to  remain  acceptable.  For 
example,  the  proposed  changes  were 
evaluated  against  peak  clad  temperature 
limits,  ECCS  operation,  .\SME  Code 
overpressurization  limits,  the  MINIMUM 
CRTTICAL  POWER  RATIO  Safety  Limit,  and 
containment  design  limits:  no  significant 


reduction  in  the  margin  of  safety  was 
identified'". 

(a)  GE  Report  NEDC-32041P.  "Safety 
Review  for  Edwin  I.  Hatch  Nuclear  Power 
Plant  Units  1  and  2  Updated  Safety/Relief 
Valve  Performance  Requirements.  Revision  2 
(Proprietan,').  .'Vpril  1996". 

The  N'RC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library.  301  City  Hall  Drive.  Baxley, 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake, 
Ir  ,  Esquire.  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037 

jVHC  Project  Director  Herbert  N. 
Berkow 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366.  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2.  Appling  County,  Georgia 

Date  of  amendment  request:  October 
29, 1996 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications 
(TS)  for  Plant  Hatch  Units  1  and  2 
associated  with  the  installation  of  a 
digital  Power  Range  Neutron  Monitoring 
(PRNM)  system  and  the  incorporation  of 
long-term  stabiUty  solution  hardware. 

In  response  to  Generic  Letter  94-02, 
"Thermal-Hydraulic  Instabilities  in 
Boiling  Water  Reactors,"  Georgia  Power 
Company  (GPC)  selected  General 
Electric  (GE)  Option  III  as  the  long-term 
stability  solution.  Option  III  detects  core 
instabilities  and  provides  a  reactor 
scram  signal  to  the  Reactor  Protection 
System  (RPS).  The  long-term  stability 
solution,  GE  Option  III,  is  supported  by 
the  BWR  Owners'  Group  Topical  Report 
NEDO-31960-A  submitted  to  the  NRC 
for  approval  in  May  1991.  and  NEDO- 
3 1960- A.  Supplement  1,  submitted  to 
the  NRC  for  approval  in  March  1992. 
The  NRC  issued  a  Safety  Evaluation 
Report  (SER)  for  NEDO-31960-A  and 
Supplement  1  in  July  1993.  BWR 
Owners'  Group  Topical  Report  NEDO- 
32465,  submitted  to  the  NRC  in  June 
1995,  provides  additional  analysis  for 
the  detection  and  suppression 
methodology  (Option  III). 

To  execute  the  stability  solution 
software,  the  Average  Power  Range 
Monitor  (APRM)  and  Rod  Block  Monitor 
(RBM)  electronics  would  be  replaced 


with  a  PRNM  system  based  on  digital 
GE  Nuclear  Measurements  Analysis  and 
Control  NUMAC  modules. 
Implementation  of  the  PRNM  would 
affect  the  RPS  and  Control  Rod  Block  TS 
3.3.1.1.  3.3.2.1.  3.4.1  and  3.10.8. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  purpose  of  the  proposed  amendment 
is  to  incorporate  the  Power  Range  Neutron 
Monitoring  (PRNM)  retrofit  and  Oscillation 
Power  Range  Monitor  (OPRM)  installation. 
The  types  of  Average  Power  Range  Monitor 
(APRM)  Functions  that  are  credited  to 
mitigate  accidents  were  previously  evaluated. 
The  proposed  OPRM  Upscale  Function  is 
implemented  in  the  same  hardware  that 
implements  the  APRM  Functions.  The 
change  to  a  two-out-of-four  RPS  [Reactor 
Protection  System]  logic  was  analyzed  and 
determined  to  be  equal  to  the  original  logic. 

The  modification  involves  equipment  that 
is  intended  to  detect  the  symptoms  of  some 
accidents  and  initiate  mitigating  action.  The 
worst  case  failure  of  the  equipment  involved 
in  the  modification  is  a  failure  to  initiate 
mitigating  action  (scram),  but  no  failure  can 
cause  an  accident.  As  discussed  in  the  bases 
for  proposed  changes,  the  PRNM  replacement 
system  is  designed  to  perform  the  same 
opterations  as  the  existing  Power  Range 
Monitoring  (PRM)  system  and  to  meet  or 
exceed  all  of  its  op)erational  requirements. 
Therefore,  it  is  concluded  that  the  probability 
of  an  accident  previously  evaluated  is  not 
increased  as  a  result  of  replacing  the  existing 

equipment  with  the  PRNM  equipment. 

*  •  •  * 

Human-machine  interface  (HMI)  failures  in 
the  current  system  could  be  related  to 
incorrectly  adjusted  settings,  incorrect 
reading  of  meters,  and  failure  to  return  the 
equipment  to  the  normal  operating 
configuration.  There  are  comparable  failure 
modes  for  some  of  these  problems  in  the 
digital  system  where  an  erroneous 
potentiometer  adjustment  in  the  current 
system  is  equivalent  to  an  erroneous  digital 
entry  in  the  replacement  system.  Certain 
potential  "failure  to  reconfigure  errors"  in 
the  current  system  have  no  counterpart  in  the 
replacement  system,  because  any 
reconfiguration"  is  automatically  returned  to 
normal  by  the  system.  Also,  since  parameters 
are  available  for  review  at  any  time,  even  if 
an  error,  such  as  a  digital  entry  error  occurs, 
it  is  more  likely  that  the  error  would  be 
almost  immediately  detected  by  recognition 
that  the  displayed  value  is  not  the  correct 
one. 

The  failure  analysis  of  the  current  system 
assumes  certain  rates  of  human  error.  The 
rates  for  the  replacement  system  will  be 
lower  and,  hence,  are  bounded  by  the  FSAR 
(Final  Safety  Analysis  Report]  analysis. 

Therefore,  GPC  (Georgia  Power  Company] 
concludes  the  proposed  changes  do  not 
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involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  APRM  Trip  Functions  credited  in  the 
accident  analyses  are  retained  in  the  PRNM 
retrofit.  The  resfXDnse  time  of  the  new 
electronics  meets  or  exceeds  the  required 
response  criteria.  No  new  interfaces  or 
interactions  with  other  equipment  will 
introduce  any  new  failure  modes. 

The  modification  involves  equipment  that 
is  intended  to  detect  the  symptoms  of  some 
accidents  and  initiate  mitigating  action.  The 
worst-case  failure  of  the  equipment  involved 
in  the  modification  is  a  failure  to  initiate 
mitigating  action  (scram),  but  no  failure  can 
cause  an  accident.  This  is  unchanged  from 
the  current  system. 

Software  common-cause  failures  can  at 
most  cause  the  system  to  fail  to  perform  its 
safety  function.  In  that  case,  it  cuuld  fail  to 
initiate  action  to  mitigate  the  consequences 
of  an  accident,  but  would  not  cause  one. 

The  new  system  is  a  digital  system  with 
software  (firmware)  control.  As  such,  it  has 
"central"  processing  points  and  software 
controlled  digital  processing  where  the 
current  system  had  analog  and  discrete 
r.omjxjnent  processing.  The  result  is  that  the 
specific  failures  of  hardware  and  potentially 
common-cause  software  failures  are  different 
from  the  current  system.  Also,  automatic  self- 
test  results  in  some  cases  in  a  direct  trip  as 
a  result  of  a  hardware  failure  where  the 
current  system  may  have  remained  "as-is '. 
However,  when  these  are  evaluated  at  the 
system  level,  there  are  no  new  effects.  In 
general.  FSARs  assume  simplistic  failure 
modes  (relays  for  example)  but  do  not 
specifically  evaluate  such  effects  as  self-test 
detection  and  automatic  trip  or  alarm. 

The  effects  of  software  common-cause 
failure  are  mitigated  by  hardware  design  and 
system  architecture.  The  replacement 
equipment  is  fully  qualified  to  operate  in  its 
installed  location  and  will  not  affect  other 
equipment. 

Therefore,  GPC  concludes  the  proposed 
changes  do  not  create  the  p>ossibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  replacement  equipment  provides  the 
same  function  as  the  original  electronics. 
Response  time  and  operator  information  are 
either  maintained  or  improved.  The 
equipment  was  qualified,  where  appropriate, 
to  assure  its  intended  safety  function  is 
performed.  The  replacement  system  has 
improved  channel  trip  accuracy  compared  to 
the  current  system  and  meets  or  exceeds 
system  requirements  assumed  in  setpoint 
analysis.  The  channel  response  time  exceeds 
the  requirements.  The  channel  indicated 
accuracy  is  improved  over  the  current 
system,  and  meets  or  exceeds  system 
requirements.  The  replacement  system  meets 
or  exceeds  all  system  requirements. 

The  BWROG  [BWR  Owners'  Group] 
Stability  Option  III  was  developed  to  meet 
the  requirements  of  GDC  [General  Design 


Criterion)  10  and  GDC  12  by  providing  a 
hardware  system  that  detects  the  presence  of 
thermal-hydraulic  instabilities  and 
automatically  initiates  the  necessary  actions 
to  suppress  the  oscillations  prior  to  violating 
the  MCPR  [maximum  critical  pwwer  ratio] 
Safety  Limit.  The  NRC  has  reviewed  and 
accepted  the  Option  III  methodology 
described  in  Licensing  Topical  Report  NEDO- 
31960  and  concluded  this  solution  will 
provide  the  intended  protection  Therefore,  it 
is  concluded  that  there  will  be  no  reduction 
in  the  margin  of  safety  as  defined  in  the 
Technical  Sfiecifications  as  a  result  of  the 
installation  of  the  OPRM  system  and  the 
simultaneous  removal  of  the  operating 
restrictions  imposed  by  the  IC^s  [item 
control  areas]. 

Therefore.  GPC  concludes  the  propvosed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley. 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr..  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

MRC  Project  Director:  Herbert  N. 
Berkow 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
November  20,  1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TS)  to 
allow  the  Vice  President  to  designate 
the  Safety  Audit  and  Review  Committee 
(SARC)  Chairperson,  to  change  the  work 
hours  limitation  in  accordance  with 
guidance  in  GL  82-12,  "Nuclear  Power 
Plant  Staff  Working  Hours;"  to  change 
radioactive  shipments  record  retention 
requirements  to  comply  with  recent  10 
CFR  Part  20  changes;  and  other  editorial 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  The  changes  requested  are 
administrative  in  nature.  Paragraph  3  D  was 
placed  in  the  License  by  Amendment  No.  155 
to  authorize  Omaha  Public  Power  District 
(OPPD)  to  increase  the  storage  capacity  of  the 
PCS  s{)ent  fuel  f)Ool.  Amendment  No.  155 


stated  that  the  TS  as  issued  would  be 
effective  when  the  last  new  rack  was 
installed  Since  the  kvt  new  rack  was 
installed  on 

.August  8.  1094,  Paragraph  3. D  is  no 
longer  necessan,'  and  should 

be  deleted  from  the  License. 

Table  of  Contents.  Section  6.0.  "Interim 
Special  Technical  Specifications," 
Subsections  6.1  through  6  4  are  proposed  for 
deletion  because  all  of  the  Specifications 
referred  to  have  been  deleted  by  previous 
.Amendments. 

The  revision  proposed  for  TS  2.15  (Item  2C 
of  Table  2-3  &  Item  IC  of  Table  2-4)  will 
insert  the  correct  terminology  (Pressurirer 
Low /Low  Pressure)  into  the  Functional  Unit 
description 

The  revision  proposed  for  TS  5.2  will 
require  the  contiol  of  overtime  worked  by 
personnel  to  be  in  accordance  with  the  NRC 
Policy  Statement  on  working  hours  (Generic 
Letter  82-12)  in  ;ieu  of  stating  the  specific 
times  requirements  from  the  Poiicv  as  the 
current  TS  does  This  option  is  in  accordance 
with  NUREG-1432,  Standard  TS  for 
Combustion  Engineering  Plants. 
Specification  5.2  2e.  and  will  allow  work 
groups  to  be  on  twelve  hour  shifts. 

The  revision  proposed  for  TS  5  5. 2. 2  will 
replace  the  specific  title  of  the  Chairperson 
of  the  Safety  .Audit  and  Review  Committee 
and  replace  it  wi'h  ".Member  as  appointed  by 
the  Vice  Presider.i  "  This  will  allow  the 
fiexibilit)-  to  change  chairmanship  of  the 
committee  amongst  the  members 

The  revision  to  TS  5.10  concerning 
retention  of  .records  of  radioactive  shipments 
will  update  the  TS  to  current  10  CFR  20 
requirements.  Plant  procedures  already 
comply  with  current  10  CFR  20  record 
retention  require,  lents  The  addition  of  the 
Section  5  0  title  corrects  a  minor  format 
discrepanc\ 

These  proposed  revisions  are 
administrative  in  nature  The  proposed 
revisions  have  no  effect  on  any  initial 
assumptions  or  operating  restrictions 
assumed  in  any  accident,  nor  do  these 
changes  have  any  effect  on  equipment 
required  to  mitigate  the  consequences  of  an 
accident  Therefore  the  proposed  revisions 
do  not  involve  a  significant  increase  m  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

2  The  proposed  change  does  not  create  the 
possibilitv  of  a  new  or  different  kind  of 
accident  from  anv  accident  previously 
evaluated. 

The  proposed  revisions  correct  minor 
errors,  remove  outdated  information,  are 
consistent  with  changes  in  organizational 
structure,  10  CFR  Pari  20.  or  NUREG-1432, 
"Combustion  Engineering  Standard 
Technical  Specifications  (STS)  These 
changes  will  not  result  in  any  physical 
alterations  to  the  plant  configuration, 
changes  to  setpwint  values,  or  changes  to  the 
application  of  sefpoints  or  limits  No  new 
operating  modes  are  proposed  as  a  result  of 
these  changes  Therefore  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 
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3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety 

The  revisions  listed  above  correct  minor 
errors,  remove  outdated  information,  or  are 
consistent  with  changes  in  organ izatTftnal 
structure.  10  CFR  Part  20,  or  Standard  TS. 
These  changes  will  not  result  in  any  physical 
alterations  to  the  plant  configuration. 
changes  to  setpoint  values,  or  changes  to  the 
application  of  setpoints  or  limits.  Therefore 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Librarv,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  Perry  D 
Robinson,  Winston  &  Strawn.  1400  L 
Street,  N.VV.,  Washington.  DC  20005- 
3502 

,V/?C  Project  Director:  William  H. 
Bateman 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  October 
28, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Section  3/ 

4.8.1,  'A-C.  Sources,"  TS  Section  3/ 

4.8.2.  "Onsite  Power  Distribution 
Systems,"  TS  Table  4  8.1,  "Battery 
Surveillance  Requirements,  '  and  the 
associated  bases.  Surveillance 
requirements  would  be  modified  to 
account  for  the  increase  in  the  fuel 
cycle,  consistent  with  Generic  Letter  91- 
04,  "Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-month  Fuel  Cycle,"  dated  April  2, 
1991.  Administrative  changes  are  also 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  has  reviewed  the  profwsed 
changes  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
ofjeration  of  the  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  in  accordance  with  these 
changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  such  accidents  are 


affected  by  the  proposed  revisions  to  increase 
the  surveillance  test  intervals  from  18  to  24 
months  for  the  A.C.  Offsite  Sources,  the 
Emergency  Diesel  Generators  and  the  Station 
Batteries  or  the  propwsed  revision  to  remove 
the  "during  shutdown"  restriction  for 
conduct  of  the  battery  performance  test. 
Results  of  the  review  of  historical  18 
month  surveillance  data  and  maintenance 
records  support  an  increase  in  the 
surveillance  test  intervals  from  18  to  24 
months  (and  up  to  30  months  on  a  non- 
routine  basisi  because  no  f)o1ential  for  a 
significant  increase  in  a  failure  rate  of  a 
system  or  compnanent  was  identified  during 
these  reviews. 

These  proposed  revisions  are  consistent 
with  the  NRC  guidance  on  evaluating  and 
proposing  such  revisions  as  provided  in 
Generic  Letter  91-04,  "Changes  in  Technical 
Specification  Surveillance  Intervals  to 
Accommodate  a  24-Month  Fuel  Cycle,"  dated 
April  2,  1991. 

Initiating  conditions  and  assumptions 
remain  as  previously  analyzed  for  accidents 
in  the  DBNPS  Updated  Safety  Analysis 
Rejxirt. 

These  revisions  do  not  involve  any 
physical  changes  to  systems  or  components, 
nor  do  they  alter  the  typical  manner  in  which 
the  systems  or  components  are  operated. 

The  proposed  revision  to  reflect  that  the 
battery  charger  performance  test  will 
continue  to  be  conducted  on  a(nl  18  month 
surveillance  interval  is  an  administrative 
change  and  does  not  affect  previously 
analyzed  accidents. 

The  proposed  revision  to  the  Bases  to 
reflect  that  a  change  to  a  24  month 
surveillance  test  interval  is  an  exception  to 
current  guidance  is  an  administrative  change 
and  does  not  affect  previously  analyzed 
accidents. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  source  term, 
containment  isolation  or  radiological  releases 
are  not  being  changed  by  these  proposed 
revisions.  Existing  system  and  component 
redundancy  is  not  being  changed  bv  these 
proposed  changes.  Existing  system  and 
component  operation  is  not  being  changed  by 
these  proposed  changes  and  the  assumptions 
used  in  evaluating  the  radiological 
consequences  in  the  DBNPS  Updated  Safety 
Analysis  Report  are  not  invalidated. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  these  revisions 
do  not  involve  any  physical  changes  to 
systems  or  components,  nor  do  they  alter  the 
typical  manner  in  which  the  systems  or 
components  are  operated. 

No  changes  are  being  proposed  to  the  type 
of  testing  currently  being  performed,  only  to 
the  length  of  the  surveillance  test  interval 
and  to  restrictions  on  conducting  testing  only 
during  shutdown  conditions. 

Results  of  the  review  of  historical  18 
month  surveillance  data  and  maintenance 
records  support  an  increase  in  the 
surveillance  test  intervals  from  18  to  24 
months  (and  up  to  30  months  on  a  non- 
routine  basis)  because  no  potential  for  a 
significant  increase  in  a  failure  rate  of  a 
system  or  component  was  identified  during 
these  reviews. 


The  proposed  revision  to  reflect  that  the 
battery  charger  performance  test  will 
continue  to  be  conducted  on  a(nl  18  month 
surveillance  interval  is  an  administrative 
change  and  does  not  alter  testing  currently 
being  f>erforraed. 

The  proposed  revision  to  the  Bases  to 
reflect  that  a  change  to  a  24  month 
surveillance  test  interval  is  an  exception  to 
current  guidance  is  an  administrative  change 
and  does  not  alter  testing  currently  being 
performed. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  results  of  the 
historical  18  month  surveillance  data  and 
maintenance  records  review  identified  no 
potential  for  a  significant  increase  in  a  failure 
rate  of  a  system  or  component  due  to 
increasing  the  sun'eillance  test  interval  to  24 
months.  Existing  system  and  component 
redundancy  is  not  being  changed  by  these 
proposed  changes. 

There  are  no  new  or  significant  changes  to 
the  initial  conditions  contributing  to  accident 
severity  or  consequences,  consequently  there 
are  no  significant  reductions  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo,  WiUiam 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  Ohio  43606 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Gail  H.  Marcus- 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
November  26,  1996 

Description  of  amendment  request: 
The  proposed  changes  would  eliminate 
the  records  retention  requirements  from 
the  administrative  section  of  the 
Technical  Specifications  (TS)  in 
accordance  with  NRC  Administrative 
Letter95-06,  "Relocation  of  Technical 
Specifications  Administrative  Controls 
Related  to  Quality  Assurance." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Specifically,  operation  of  the  ...  North 
Anna  Power  (Station)  in  accordance  with  the 
proposed  Technical  Specifications  changes 
will  not: 


UMI 
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(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed 
administrative  changes  do  not  affect 
equipment  or  its  operation.  Therefore,  the 
likelihood  that  an  accident  will  occur  is 
neither  increased  nor  decreased  by  relocating 
record  retention  requirements  from  the 
Technical  Sp>ecifications  to  the  Ofjerational 
Quality  Assurance  Program.  This  TS  change 
will  not  impact  the  function  or  method  of 
operation  of  plant  equipment.  Thus,  a 
significant  increase  in  the  probability  of  a 
previously  analyzed  accident  does  no!  result 
due  to  this  change.  No  systems,  equipment, 
or  components  are  affected  by  the  proposed 
changes.  Thus,  the  consequences  of  any 
accident  previously  evaluated  in  the  UFSAR 
[Updated  Final  Safety  Analysis  Report)  are 
not  increased  by  this  change. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
does  not  alter  the  design  or  operations  of  the 
physical  plant.  Since  record  retention 
requirements  are  administrative  in  nature,  a 
change  to  these  requirements  does  not 
contribute  to  accident  initiation,  an 
administrative  change  related  to  this  activity 
does  not  produce  a  new  accident  scenario  or 
produce  a  new  type  of  equipmeni 
malfunction.  [These]  changes  do  not  alter  any 
existing  accident  scenarios.  The  proposed 
administrative  change  does  not  affect 
equipment  or  its  operation,  and.  thus,  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety  Section  6.0  of  the  North 
Anna  ...  TeLhnical  Specifications  does  not 
have  a  basis  description.  The  proposed 
administrative  change  does  not  affect 
equipment  or  its  operation,  and.  thus,  does 
not  involve  any  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Lx3cal  Public  Document  Room 
location:The  Aldennan  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  VV. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza.  East  Tower.  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Mark  Reinhart, 
Acting 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
December  3, 1996 


Description  of  amendment  request: 
This  amendment  request  proposes  to 
revise  the  technical  specifications 
associated  wi\h  the  inspection  of  the 
reactor  coolant  flywheel  to  provide  an 
exception  to  the  recommendations  of 
Regulatory  Guide  1.14,  Revision  1, 
"Reactor  Coolant  Pump  Flywheel 
Integrity."  The  proposed  exception 
would  allow  either  an  ultrasonic 
volumetric  examination  or  surface 
examination  to  be  performed  at 
approximately  10-year  intervals.  In 
addition,  a  correction  of  the  issuance 
date  of  a  referenced  regulatory  guide  is 
included. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  p  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated 

The  safety  function  of  the  RCP  [reactor 
( oolant  pump)  flywheels  is  to  provide  a 
coastdown  period  during  which  the  RCPs 
would  continue  to  provide  reactor  coolant 
flow  to  the  reactor  after  loss  of  power  to  the 
RCPs  The  maximum  loading  on  the  RCP 
fiv-wheei  results  from  overspeed  following  a 
LOC.^  [loss-of-rooiant  accident).  The 
maximum  obtainable  speed  in  the  event  of  a 
LOCA  was  predicted  to  be  less  than  1500 
rpm.  Therefore,  a  peak  LOC.\  speed  of  1500 
rpm  is  used  in  the  evaluation  of  RCP 
flywheel  integrity  in  \VC.^P-14535.  This 
integrity  evaluation  shows  a  ven.'  high  flaw 
tolerance  for  the  flv-wheels  The  proposed 
change  does  not  affect  that  evaluation. 
Reduced  coastdown  times  due  to  a  single 
failed  fl\-wheei  is  bounded  by  the  locked 
rotor  analysis,  therefore,  it  would  not  place 
the  plant  in  an  unanalyzed  condition. 
Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  acca-ent  previouslv 
evaluated. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  since 
the  proposed  amendments  will  not  change 
the  physical  plant  or  the  modes  of  plant 
operation  defined  in  the  facility  operating 
license.  No  new  failure  mode  is  introduced 
due  to  the  proposed  change,  since  the 
proposed  change  does  not  involve  the 
addition  or  modification  of  equipment,  nor 
do  they  alter  the  design  or  operation  of 
affected  plant  systems,  structures,  or 
components. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety 

The  operating  limits  and  functional 
capjabilities  of  the  affected  systems, 
structures,  and  compxinents  are  basically 
unchanged  by  the  proposed  amendment.  The 


results  of  the  flywheel  inspections  performed 
have  identified  no  indications  affecting 
flv-wheel  integrity  As  identified  in  WCAP- 
14535.  detailed  stre  ■  analysis  as  well  as  nsk 
analysis  have  been  completed  with  the 
results  indicating  that  there  would  be  no 
change  in  the  probability  of  failure  for  RCP 
n>'wheels  if  all  inspections  were  eliminated. 
Therefore  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92{c|  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  m\  olves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations.  Emporia  State  I'niversitv. 
William  .Mien  White  Librar\-,  1200 
Commercial  Street,  Empona,  Kansas 
66801  and  Washburn  Universitv  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg.  Esq  , 
Shaw    Fittman,  Potts  and  Trowbndge. 
2300  N  Street.  N.W..  Washington,  DC. 
20037 

SRC  Project  Director:  William  H 
Batenian 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Datf'  af  amendment  request: 
December  3,  1996 

Description  of  amendment  request: 
This  amendment  request  proposes  to 
correct  the  reference  to  the  .Action 
Statement  for  Item  7  b,  RWST  Level  - 
Low-Low  Coincident  with  Safety 
Injection,  Table  3.3-3,  Engineered  Safety 
Features  .Actuation  System 
Instrumentation,  from  Action  16  to 
Action  28, 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50  91(a|,  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1   The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Changing  the  reference  from  .Action 
Statement  16  to  .Action  Statement  28  for 
Functional  L'nit  7  b  of  Table  3  3-3  will 
reduce  the  probability  for  an  automatic 
switchover  from  the  RWST  Irehieling  water 
storage  tank]  to  an  empty  containment  sump 
to  occur,  while  an  RWST  le\el  channel  is 
inoperable  or  is  b)eing  tested  with  its  bistable 
tripped,  should  an  inadvertent  safety 
injection  signal  occur  concurrent  with  a 
single  failure  of  a  second  RWST  level 
channel  The  design  of  these  channels  does 
not  allow  for  operation  or  testing  in  bypass, 
so  Action  Statement  16  is  not  applicable 
Changing  to  Action  Statement  28  will  limit 
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the  duration  that  a  channel  could  be 
inoperable  or  be  in  test  with  its  bistable 
bypassed.  This  change  does  not  involve  any 
design  changes  or  hardware  modifications, 
and  does  not  introduce  any  new  potential 
accident  initiating  conditions.  The  increa.se 
in  allowed  outage  time  for  this  item  was 
evaluated  and  the  associated  unavailability 
and  risk  was  shown  to  be  equivalent  to.  or 
less  than,  that  of  other  functional  units 
evaluated  in  WCAP-10271,  Supplement  2, 
Revision  1.  Therefore,  this  proposed  change 
does  not  increase  the  probability  of  any 
accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  finm  any  accident  previously 
evaluated. 

The  proposed  change  does  not  result  in 
any  hardware  changes  and  does  not  result  in 
a  change  in  the  manner  in  which  the  ESFAS 
(engineered  safety  features  actuation  system] 
provides  plant  protection  This  change  does 
not  alter  the  functioning  of  the  ESF.AS. 
Rather,  the  likelihood  or  probability  of  the 
ESFAS  functioning  propierly  is  affected  as 
described  above  This  change  will  not  change 
the  method  by  which  any  safety-related 
system  performs  its  function.  Therefore,  this 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
3  significant  reduction  in  a  margin  of  safety. 

This  proposed  change  will  not  result  in  a 
significant  reduction  in  the  margin  of  safety 
defined  for  any  technical  specification  since 
it  does  not  alter  the  manner  in  which  safety 
limits,  limiting  safety  system  settings,  or 
limiting  conditions  for  operation  are 
determined. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University. 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittmcin,  Potts  and  Trowbridge, 
2300  N  Street,  N.W..  Washington,  D.C. 
20037 

NEC  Project  Director  William  H. 
Bateraan 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  penod  since  pubhcation  of 
the  last  biweekly  notice,  the 
Conmiission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 


Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Conmiission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22fb).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circimistances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
Items  are  available  for  pubUc  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
June  28,  1996 

Brief  description  of  amendments:  The 
amendment  would  modify  the  technical 
specifications  (TS)  to  increase  the 
minimum  required  amount  of 
anhydrous  trisodium  phosphate  (TSP) 
In  the  containment  baskets.  TSP  is  used 
to  ensure  that  following  a  postulated 
design  basis  loss  of  coolant  accident 
(LOCA),  the  containment  sump  pH  is 
maintained  greater  than  or  equal  to 
seven. 

Date  of  issuance:  December  10,  1996 

Effective  date:  December  10,  1996,  to 
be  implemented  within  45  days  from 
the  date  of  issuance. 

Amendment  Nos.:  Unit  1-110;  Unit 
2  -  102;  Unit  3  -  82 

Facilitv  Operating  License  Nos.  NPF- 
41,  NPF-'SI,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  September  11,  1996  (61  FR 
47962)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  10,  1996. No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Pubhc  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
Ck>unty,  North  Carolina 

Date  of  application  for  amendments: 
June  21, 1996 

Brief  description  of  amendments:  The 
amendments  revise  the  term  "lifting 
loads"  used  in  Technical  Specification 
3.9.6b.2,  Manipulator  Crane,  to  "lifting 
force."  This  revision  will  clarify  that  the 
static  loads  associated  with  the  lifting 
tool,  drive  rod,  and  control  rod  weights 
are  not  included  in  the  lifting  force 
limit. 

Date  of  issuance:  December  12,  1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  171  and  153 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  September  11,  1996  (61  FR 
47977)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  12. 1996. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  CaroUna  28223 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
February  22,  1996,  and  as  supplemented 
by  letters  dated  Julv  4  and  September 
20. 1996 

Brief  description  of  amendment:  The 
amendment  revises  Clinton  Power 
Station  Technical  Specification  3.3.4.1, 
"End  of  Cycle  Recirculation  Pump  Trip 
(EOC-RPT)  Instrumentation,"  by 
deleting  Surveillance  Requirement 
3.3.4.1.6  which  requires  the  RPT  breaker 
interruption  time  to  be  determined  at 
least  once  per  60  months. 

Date  of  issuance:  December  13, 1996 

Effective  date:  December  13,  1996 

Amendment  No.:  Ill 
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Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  24,  1996  (61  FR  18169) 
The  supplemental  letters  of  July  4  and 
September  20,  1996,  provided  clarifying 
information  and  did  not  include 
significant  changes  relative  to  the 
original  Federal  Register  notice. The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  13, 1996. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nud'ear  Station  Unit  No.  1 ,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
July  12,  1996,  as  supplementedOctober 
30, 1996. 

Brief  description  of  amendment:  The 
amendment  revises  TS  6.2.2.h  regarding 
the  administrative  controls  for  the 
normal  working  hours  of  unit  staff  who 
perform  safety-related  functions,  and  TS 
6.2.2. i  regarding  an  organizational 
change.  The  changes  authorize  (1) 
establishment  of  imit  staff  work 
schedules  that  average  40  hours  per 
week  using  shifts  as  long  as  12  hours, 
and  (2)  elimination  of  the  positions  of 
General  Supervisor  Operations  and 
Supervisor  Operations. 

Date  of  issuance:  December  12,  1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  158 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  14.  1996  {61  FR  42280) 
The  October  30.  1996,  letter  provided 
supplemental  information  that  did  not 
change  the  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  12,  1996. No 
significant  hazards  consideration 
conmients  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Doaunents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 


Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County.  New  York 

Date  of  application  for  amendment: 
July  12.  1996 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specification  Section  6,2.2.i  regarding 
the  administrative  controls  for  the 
normal  working  hours  of  unit  staff  who 
perform  safety-related  functions.  The 
change  allows  the  establishment  of  unit 
staff  work  schedules  that  average  40 
hours  per  week  using  shifts  as  long  as 
12  hours. 

Date  of  issuance:  December  12.  1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  78 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  14.  1996  (61  FR  42281) 
The  Conmiission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  12,  1996.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Dociunents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
July  28.  1995,  as  supplemented  October 
25,  1995.  and  August  9,  1996 

Brief  description  of  amendments :  The 
amendments  revise  the  250  volt  DC 
profiles  in  the  Technical  Specifications 
for  the  two  units  to  reflect  new  load 
profile  calculations. 

Date  of  issuance:  December  17,  1996 

Effective  date:  Unit  1 ,  as  of  date  of 
issuance,  to  be  implemented  within  30 
days;  Unit  2,  as  of  date  of  issuance,  to 
be  implemented  prior  to  Startup 
following  the  Eighth  Refueling  and 
Inspection  Outage  for  Unit  2,  which  is 
scheduled  for  the  Spring  of  1997. 

Amendment  Nos.:  162  and  133 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  13,  1995  (60  FR 
47622)  The  supplemental  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 


determination  nor  the  Federal  Register 

notice. The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  17.  1996. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre.  PA  18701 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
June  12,  1992,  as  supplemented 
September  17,  1992,  March  17,  1993, 
August  17,  1993,  August  18,  1993, 
December  29,  1993.  June  29,  1995. 
August  15,  1996,  October  3, 
1996, October  23,  1996,  November  14. 
1996,  November  20,  1996  {JPN-96-045), 
November  20,  1996  (JPN-96-046).  and 
November  27,  1996. 

Brief  description  of  amendment:  The 
amendment  modifies 

Facility  Operating  License  No.  DPR-59 
and  the  James  A.  FitzPatrick  Nuclear 
Power  Plant  (JAFNPP)  Technical 
Specifications  (TSs)  to  authorize  an 
increase  in  the  maximum  power  level  of 
JAFNPP  from  2436  MWt  to  2536  MWt. 
The  amendment  also  approves  changes 
to  the  TSs  to  implement  uprated  power 
operation. 

Date  of  issuance:  December  6,  1996 

Effective  date: 

As  of  the  date  of  issuance  to  be 
implemented  upon  plant  startup 
following  the  refueling  outage  cycle  13 

Amendment  No.:  239 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  m  Federal 
Register  February  2.  1994  (59  FR  4943) 
The  letters  dated  September  17,  1992, 
March  17,  1993,  August  17.  1993. 
August  18.  1993,  December  29.  1993. 
June  29.  1995,  August  15,  1996,October 
3,  1996,  October  23,  1996.  November  14, 
1996,  November  20.  1996,  (JPN-96-045), 
November  20.  1996,  (JPN-96-046).  and 
November  27,  1996,  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  6,  1996. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Docimients 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 
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Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-311,  Salem  Nuclear 
Generating  Station,  Unit  No.  2.  Salem 
County,  New  Jersey  Date  of  application 
for  amendment:  September  20,  1996,  as 
supplemented  September  30,  1996 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specification  Surveillance  Requirement 
4.7.7.b.4  for  the  Auxiliary  Building 
Exhaust  Air  Filtration  System,  and  its 
associated  Bases,  to  indicate  that  the 
specified  flowrate  applies  only  to 
system  testing. 

Date  of  issuance:  Decembei  12.  1996 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  30  days. 

Amendment  No.  168 

Facility  Operating  License  No.  DPR- 
75:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  23,  1996  (61  PR 
55040]  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  12,  1996. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  |ersey 

Date  of  application  for  amendments: 
August  27,  1996,  as  supplemented 
October  24, 1996 

Brief  description  of  amendments.  The 
amendment  to  Unit  2  deletes  License 
Condition  2.C.(24)(a)  which  required 
establishment  by  June  3.  1981.  of 
regularly  scheduled  8-hour  shifts 
without  reliance  on  routine  u.se  of 
overtime.  The  amendments  to  both 
Units  1  and  2  revise  Technical 
Specification  6.2.2  to  delete  the 
reference  to  Generic  Letter  82-12, 
"Nuclear  Plant  Staff  Working  Hours," 
and  require  that  administrative  controls 
be  established  which  will  ensure  that 
adequate  shift  coverage  is  maintained 
without  heavy  use  of  overtime  for 
individuals. 

Date  of  issuance:  December  17,  1996 

Effective  date:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendment  Nos.  186  and  169 

Facility  Operating  License  Nos  DPR- 
70  and  D'PR-75.  The  amendments 
revised  the  Technical  Specifications  for 
both  units  and  License  for  Unit  2  only. 

Date  of  initial  notice  in  Federal 
Register  September  12.  1996  (61  FR 
48175)  The  October  24.  1996.  letter 


provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  the  original  notice.The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  December  17.  1996.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079 

Southern  California  Edison  Company, 
et  al.,  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
May  29.  1996 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  (TS)  Surveillance 
Requirement  3.5.1.4  to  increase  the 
minimum  boron  concentration  in  the 
safety  injections  tanks  from  1850  ppm  to 
2200  ppm. 

Date  of  issuance:  December  6,  1996 

Effective  date:  December  6,  1996,  to 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  Nos.:  Unit  2  -  135;  Unit 
3  -  124 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  31,  1996  (61  FR  40029) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  6.  1996.  No 
significant  hazards  consideration 
comments  received:  No. Temporary 

Local  Public  Document  Room 
location:  Science  Library.  University  of 
Cabfomia.  P.  Q.  Box  19557,  Irvine,  ' 
Cahfomia  92713 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  .Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
September  27,  1996.  as  supplemented 
on  October  25.  and  November  18.  1996 

Brief  description  of  amendment:  The 
amendment  revises  Kewaunee  Nuclear 
Power  Plant  Technical  Specification 
requirements  related  to  the  low 
temperature  overpressure  protection 
(LTOP)  system.  Specifically,  the  LTOP 
curve  is  modified  to  define  10  CFR  Part 
50,  Appendix  G  pressure  temperature 
limitations  for  LTOP  evaluation  through 
the  end  of  operating  cycle  (EOC)  33.  In 
addition,  the  LTOP  enabling 
temperature  and  the  temperature 
required  for  starting  a  reactor  coolant 
pump  have  been  changed  consistent 


with  the  design  basis  for  the  LTOP 
system.  Finally,  the  TS  bases  were 
changed  consistent  with  the  changes 
described  above. 

Date  of  issuance:  Decembei  13,  1996 

Effective  date:  December  13,  1996,  to 
be  implemented  within  30  days. 

Amendment  No.:  130 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  7.  1996  (61  FR  52472) 
The  October  25  and  November  18.  1996, 
submittals  provided  supplemental 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  13,  1996. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofrin  Library,  2420  Nicolet  Drive, 
Green  Bay.  Wisconsin  54311-7001 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  -  I/U, 
Office  of  Nuclear  Reactor  Regulation 
[Doc.  96-33254  Filed  12-31-96;  8:45  am) 
BILLING  COOr  759041 -F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38086;  File  No.  SR-CBOE- 
96-69] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Incorporated 
Relating  to  Calculating  Blue  Sheets 
Violation  Aggregate  Fines  on  a  Rolling 
Year  Basis 

December  26, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") ',  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  November 
20, 1996,3  the  Chicago  Board  Options 
Exchange,  Incorporated  ( 'CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 


MSU.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'On  December  17,  1996,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule  change. 
Amendment  No.  1  is  a  technical  amendment, 
correcting  Exhibit  I,  Section  I  to  the  fihng.  See  letter 
from  Margaret  Abrams.  Senior  Attorney.  CBOE  to 
Janice  Mitnick,  Attorney.  Division  of  Market 
Regulation.  SEC.  dated  December  17.  1996. 
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"Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
minor  rule  violation  plan  so  that 
automated  submission  of  trading  data 
("Blue  Sheets")  violation  aggregate  fines 
are  calculated  on  a  rolhng  year  basis. 
The  text  of  the  proposed  rale  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

in  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
the  basis  for  the  proposed  rule  change, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Piupose 

The  piupose  of  the  proposed  rule 
change  is  to  amend  CBOE's  minor  rule 
violation  plan  contained  in  Exchange 
Rule  17.50  ("minor  rule  plan")  to 
change  provisions  calculating  time  for 
aggregate  fines  for  Blue  Sheets 
violations  from  a  calendar  year  basis  to 
a  rolling  year  basis.  The  rule  change  will 
implement  the  Commission's 
recommendation  to  amend  the  minor 
rule  plan  following  a  1995  inspection  of 
CBOE's  regulatory  and  enforcement 
programs. 

In  an  inspection  report  dated  January 
3,  1996",  the  Commission's  Office  of 
Comphance  Inspections  and 
Examinations  recommended 
amendment  of  CBOE's  minor  rule  plan 
to  consider  previous  Blue  Sheets 


*  See  Letter  and  attached  Inspection  Report  from 
Lori  A.  Richards.  Director,  Office  of  Compliance 
Iiispections  and  Examinations.  Commission  to 
Charles  Henry.  President,  CPOE.  dated  January  3. 
1996. 


violations  on  a  rolling  basis  in  order  to 
deter  repeat,  or  recidivist,  violators; 

The  current  plan  calculates  aggregate  fines 
on  a  calendar  year  basis  for  violations  of 
position  limits  and  bluesheet  requests. 
Presently,  if  a  member  violates  a  fX)sition 
limit  in  March  1995.  the  CBOE  would  review 
whether  the  member  had  been  sanctioned 
only  in  the  prior  two  months  and  not  the 
previous  year.  Reviewing  sanctions  levied  on 
a  rolling  year  basis  would  prove  more 
beneficial ' 

The  filing  wall  amend  Rule  17.50(g)(3) 
relating  to  failures  to  respond  in  a 
timely  maimer  to  a  request  for  Blue 
Sheets  accordingly.  The  Exchange  notes 
that  no  Blue  Sheets  violations  have  been 
processed  as  summary  fines  under  the 
Exchange's  minor  rule  plan  in  1996. 

2.  Statutory  Basis 

By  amending  Exchange  rules  to 
implement  the  Commission's 
recommendations  to  more  efi^ectively 
deter  repeat  violations  of  the  Blue 
Sheets  provisions  of  CBOE's  minor  rule 
plan,  the  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Securities  Exchange  Act 
of  1934  ("Act")  in  general  and  with 
Section  6(b)(5)  of  the  Act  in  particular 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  pubUc  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act.  The 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act,  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and,  in 
particular,  with  the  requirements  of 
Section  6(b)  of  the  Act.  Specifically,  the 
Commission  beheves  that  the  rule 
change  to  calculate  aggregate  fines  on  a 
rolling  year  basis,  implementing 
Commission  reconunendations,  should 
deter  more  effectively  repeat  violations 


of  CBOE's  minor  rule  plan,  and  should 
promote  just  and  equitable  principles  of 
trade,  and  the  protection  of  investors 
and  the  public  interest. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  in  the  Federal 
Register,  hnmediate  approval  will  allow 
the  Exchange  to  adopt  a  Commission 
staff  recommended  change  to  its 
existing  minor  rule  violation  plan 
without  further  delay.  Further,  the 
Commission  notes  that  the  rule  change 
merely  conforms  to  the  standard  used 
by  the  New  York  Stock  Exchange. *• 
Accordingly,  the  Commission  believes, 
consistent  with  Section  6(b)(5)  of  the 
Act,  that  good  cause  exists  to  approve 
the  proposed  rule  change  on  an 
accelerated  basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  in\ited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  meiking  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N  W,. 
Washington,  D,C.  20549,  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
pro\-isions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copymg  at 
the  Commission's  Pubhc  Reference 
Room,  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  Ail 
submissions  should  refer  to  File  No. 
SR-CBOE-96-69  and  should  be 
submitted  bv  (anuary  23.  1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CBOE-96- 
69)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,* 

Jonathan  G.  Katz. 

Secretan,. 

|FR  Doc,  96-33315  Filed  12-31-96;  8:45  am] 

BILUMG  CODE  a01»-01-M 


'See  Inspection  Report,  p.9. 


•  Spe  New  York  Stock  Exchange  Rule  476A, 
Supplementaj'v  Material  (usinji    a  'roiling'  12- 
month  period"  !o  determine  muilipie  minor 
violations). 

'15  U.S.C.  78s(bll2). 

•l7CFR200.30-3(a)(12). 
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[IMaaM  No.  34-38081;  Fii«  No.  SR-PSE- 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Aniendment 
No.  1  to  Proposed  Rule  Change  by  the 
Pacific  Stock  Exchange,  inc.,  Relating 
to  the  Listing  and  Trading  of  index 
Options  on  ttie  Dow  Jones  &  Co. 
Tahvan  Index 

December  23,  1996. 
I.  Introduction 

On  October  17.  1996.  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,-:  a 
proposed  rule  change  to  list  and  trade 
index  options  based  on  the  Dow  Jones 
&  Co.  ("Dow  Jones  4  Co.")  Taiwan  Index 
("Index"). 

The  proposed  rule  change  appeared  in 
the  Federal  Register  on  October  25, 
1996.'  No  comments  were  received  on 
the  proposed  rule  change.  The  Exchange 
subsequently  filed  Amendment  No.  1  to 
the  proposed  rule  change  on  December 
17.  1996. ••  This  order  approves  the  PSE's 
proposal,  as  amended. 

U.  Dsscription 

The  Exchange  is  proposing  to  list  and 
trade  cash-settled,  European-style  ^ 
stock  index  options  on  the  Dow  Jones  & 
Co.  Taiwan  Index.  The  Index  is 
comprised  of  113  representative  stocks 
traded  on  the  Taiwan  Stock  Exchange 
("TSE").*  According  to  the  Exchange, 
the  Index  is  representative  of  the 
Taiwan  stock  market  as  a  whole,  and 
therefore,  is  deemed  a  broad-based 
index. 

A.  Index  Design 

The  Index  was  designed,  and  is 
maintained,  by  Dow  Jones  &  Co.  The 
113  stocks  comprising  the  Index  were 
selected  for  their  market  weight,  trading 
Uquidity,  and  their  representation  of  the 


•  15U.S.C  788(b)(1)  (1988). 
M7  CFR  240.19b-4 

'  See  Securities  Exchange  Act  Release  No.  37842 
(October  18,  1996).  61  FR  55345  (October  25.  1996;. 

*  See  letter  from  Michae!  D  Pienon.  Senior 
Attorney,  Regulatory  Policy.  PSE.  to  Matthew 
Morria,  Office  of  Market  Supervision.  Division  of 
Market  Regulation.  Commission,  dated  December 
17.  1996  ("Amendment  No.  1').  In  No.  1,  the  PSE 
amended  its  rule  filing  regarding  its  maintenance 
criteria  and  Index  value  dissemination  procedures 
See  infra  notes  10  and  12.  and  accompanying  text 

'  European-style  options  may  only  be  exercised 
during  a  specified  period  before  expiration. 

*A  list  of  Index  components  is  available  at  the 
Commission  and  at  the  PSE. 


business  industries  reflected  on  the 
TSE  The  Exchange  t)elieves  that  these 
stocks  reflect  the  industrial  composition 
of  the  broader  Taiwanese  equity  market. 
Specifically,  stocks  from  nineteen 
different  economic  sectors  of  the 
Taiwan  stock  market  were  ranked  by 
their  market  value  and  the  largest  stocks 
were  selected  from  the  sectors  until 
approximately  80%  of  the  market  was 
represented  by  Index  stocks.^ 

Only  publicly  traded  and  liquid 
common  stocks  are  considered  for 
inclusion  in  the  Index.  Stocks  which  are 
not  traded  frequently,  do  not  have 
sufficiently  high  share  turnover,  or  a 
sufficiently  large  dollar  volume  are 
excluded  from  the  Index.  Companies 
whose  stocks  are  75%  owned  by  another 
company  or  state  entity  will  be 
excluded,  and  companies  controlled  by 
a  family  or  an  individual  are  carefully 
reviewed  before  inclusion. 

The  Index  is  weighted  by  the  market 
capitalization  of  the  component  stocks. 
As  of  August  30,  1996,  the  market 
capitalization  of  the  Index  was  US$181 
billion  *  (at  the  exchange  rate  of  NT 
$27.5  per  dollar),  which  represents 
approximately  80%  of  the  capitalization 
of  the  TSE.  The  average  market 
capitalization  of  these  stocks  was 
US$1.6  billion  on  the  same  date  (at  the 
same  rate  of  exchange).  The  individual 
market  capitalization  of  these  stocks 
ranged  from  US$18.6  billion  (Cathay 
Life  Insurance)  to  US$150  million  (Hong 
Ho  Precision  Textile  Co.)  on  the  same 
date.  The  largest  stock  accounted  for 
10.26%  of  the  Index,  while  the  smallest 
accounted  for  .08%.  The  top  five  stocks 
in  the  Index,  by  weight,  accounted  for 
approximately  31%  of  the  Index.^  The 
average  daily  trading  volume  of  the 
component  securities  for  the  period 
April  1  through  August  30,  1996,  ranged 
from  a  high  of  49,879,418  shares  (China 
Steel)  to  a  low  of  457,091  shares  (Hsing 
Ta  Cement  Co.),  with  an  average  daily 
trading  volume  for  all  components  of 
the  Index  of  approximately  7,698,763 
shares.  For  the  quarter  ended  September 
30,  1996,  the  Index  components,  in  the 


'  Due  to  foreign  investment  restrictions  of 
Taiwanese  stocks,  Dow  )ones  &  Co.  only  includes 
20%  of  a  component  stocks'  total  shares 
outstanding  in  calculating  the  market  capitalization. 
.Accordingly,  only  20%  of  the  actual  market  value 
of  the  component  stocks  is  represented  by  the 
Index 

•This  figure  includes  all  outstanding  shares  for 
each  component  stock.  The  Index  itself  is 
comprised  of  approximately  20%  of  this  figure,  of 
US$36.2  billion.  See  supra  note  7. 

"The  five  most  heavily  weighted  stocks  in  the 
Index  as  of  August  30.  1996  were:  Cathay  Life 
Insurance  (10.26%);  First  Commercial  Bank 
(5  98%);  Hua  Nan  Bank  (5.75%);  Chang  Hwa  Bank 
(5.22%);  and  China  Steel  (3.88%). 


aggregate,  had  an  average  daily  trading 
volume  of  US$1.1  billion. 

B.  Calculation  and  Maintenance  of 
Index 

The  value  of  the  Index  is  determined 
by  multiplying  the  price  of  each  stock 
by  its  number  of  shares  included  in  the 
Index,  adding  those  sums,  and  then 
dividing  by  a  divisor  which  gives  the 
Index  value  of  100  on  its  base  date  of 
December  31,  1991.  The  Index  had  a 
closing  value  of  160.33  on  August  30, 
1996.  The  Index  will  be  maintained  by 
Dow  Jones  &  Co.  and,  in  order  to 
maintain  continuity  of  the  Index,  the 
divisor  of  the  Index  will  be  adjusted  to 
reflect  certain  events  relating  to  the 
component  stocks.  These  events 
include,  but  are  not  limited  to,  changes 
in  the  number  of  shares  outstanding, 
spin-offs,  certain  rights  insurances,  and 
mergers  and  acquisitions. 

The  composition  of  the  Index  is 
reviewed  every  quarter  using  size, 
liquidity,  and  investibility  screens.  Dow 
Jones  &  Co.  may  make  component 
changes  at  any  time  to  ensure  that  the 
Index  continues  to  represent  the  overall 
character  of  the  Taiwanese  equity 
market.  To  restrict  turnover  at  quarterly 
revisions,  however,  an  Index  stock  can 
be  replaced  by  a  new  stock  from  the 
same  economic  sector  only  if  the  market 
value  of  the  new  stock  exceeds  its 
market  value  by  a  threshold  amount. 
Index  stocks  may  also  be  replaced  when 
necessary  between  quarterly  reviews 
following  special  corporate  events  such 
as  delistings,  mergers,  or  acquisitions. 
Adjustments  may  also  become  necessary 
following  chemges  in  government 
restrictions  on  the  foreign  ownership  of 
stocks. 

In  addition,  in  the  event  that  the 
Index  does  not  comply  with  any  of  the 
following  maintenance  criteria,  the 
Exchange  will  notify  the  Commission  to 
determine  the  appropriate  regulatory 
response:  (a)  the  number  of  component 
stocks  in  the  Index  changes  and  there 
are  more  than  150  stocks  or  less  than  75 
stocks  comprising  the  Index;  (b)  at  the 
time  of  a  quarterly  review,  a 
component's  market  capitalization  is 
below  $75  million;  (c)  the  top  weighted 
component  stock  accounts  for  more  than 
25%  of  the  weight  of  the  Index;  or  (d) 
the  top  three  weighted  stocks  accoimt 
for  more  than  45%  of  the  weight  of  the 
Index.  1°  The  Commission's  and  the 
PSE's  regulatory  responses  for  failure  to 
meet  the  above  criteria  could  include, 
but  are  not  limited  to,  the  removal  of  the 
securities  from  the  Index,  prohibiting 
opening  transactions,  or  discontinuing 


'°  See  Amendment  No.  1. 
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the  Usting  of  new  series  of  Index 
options. 

C.  Index  Option  Trading 

The  Exchange  proposes  to  base 
trading  in  options  on  the  Index  on  the 
full  value  of  the  Index  as  expressed  in 
U.S.  dollars.  The  Exchange  also  may 
provide  for  the  Usting  of  long-term 
index  option  series  ("LEAPS")  on  the 
Index.  The  Exchange  will  list  expiration 
months  for  Index  options  and  Index 
LEAPS  in  accordance  v«th  PSE  Rule 
7.8. 

The  trading  hours  for  options  on  the 
Index  will  be  from  6:30  a.m.  Pacific  Ume 
to  1:15  p.m.  Pacific  time.'^  With  no 
overlap  in  trading  hours  between  the 
PSE  and  the  TSE,  the  Exchange  is 
proposing  to  disseminate  the  Index 
value  only  at  the  beginning  of  each 
trading  day.'^  Specifically,  the  PSE 
plans  to  disseminate  the  Index  value  via 
the  Consolidated  Tape  Authority 
("CTA")  Network  B  once  a  day  at  the 
opening  of  trading.  The  Index  value  will 
be  subsequently  re-disseminated 
throughout  the  trading  day  through  data 
venders  as  well  as  through  the  Dow 
Jones  Global  Index  web  site. 

In  addition,  the  Exchange  will  be 
trading  options  on  an  Index  value  that 
is  calculated  in  the  "local  currency" 
[i.e.,  Taiwan  dollars)  and  not  converted 
into  U.S.  dollars.  Although  premiums 
will  be  in  U.S.  dollars,  the  strike  prices 
will  be  based  on  the  local  currency 
Index  level.  It  also  should  be  noted  that 
the  futures  and  futures  options  that  will 
be  traded  at  the  Chicago  Mercantile 
Exchange  ("CME")  will  be  based  on  the 
same  underlying  Index  and  the  same 
Index  value. 

The  Exchange  is  proposing  to 
establish  position  limits  for  Index 
options  equal  to  50,000  contracts  on  the 
same  side  of  the  market,  with  no  more 
than  30,000  contracts  in  the  series  with 
the  nearest  expiration  date.  According 
to  the  Exchange,  these  limits  are  roughly 
equivalent,  in  dollar  terms,  to  the  limits 
applicable  to  options  on  other  indices. 
Furthermore,  the  hedge  exemption  rule 
apphcable  to  broad-based  index  options 
will  apply  to  Index  options." 

The  PSE  also  represents  that  it  has  the 
necessary  systems  capacity  to  support 


"  Regular  trading  hours  in  Taiwan  are  Monday  to 
Friday  0900-1200.  and  Saturday  from  0900-llob. 

'^According  to  the  PSE.  the  Consolidated  Tape 
Authority  ("CTA")  has  asked  the  options  exchanges 
to  evaluate  the  need  to  disseminate  index  values 
based  on  foreign  indices  every  fifteen  seconds  when 
the  index  value  does  not  change  during  U.S.  trading 
hours.  The  CTA  is  concerned  that  disseminating  the 
sa.Tie  index  value  every  fifteen  seconds  results  in 
unnecessary  data  traffic.  By  disseminating  the  Index 
value  only  once  a  day.  the  Exchange  believes  that 
it  is  complying  with  the  CTA's  request.  See 
Amendment  No.  1. 

"See  Commentary  .02  to  PSE  Rule  7.6. 


new  series  that  would  result  from  the 
introduction  of  the  Index  options. 

D.  Exercise  and  Settlement 

The  proposed  options  on  the  Index 
vnW  expire  on  the  Saturday  following 
the  third  Friday  of  the  expiration 
month,  and  trading  in  the  expiring 
contract  month  on  the  PSE  will 
normally  cease  on  Friday  at  1:15  p.m. 
Pacific  time  unless  a  hoUday  occurs. 
The  exercise  settlement  value  of  Index 
options  at  expiration  will  be  determined 
from  closing  prices  estabhshed  at  the 
close  of  the  regular  Friday  trading 
session  in  Taiwan.  If  a  stock  does  not 
trade  during  thi£  interval  or  if  it  fails  to 
open  for  trading,  the  last  available  price 
of  the  stock  will  be  used  in  the 
calculation  of  the  Index.  When 
expirations  are  removed  in  accordance 
with  Exchange  holidays,  such  as  when 
the  PSE  is  closed  on  the  Friday  before 
expiration,  the  last  trading  day  for 
expiring  options  will  be  Thursday  and 
the  exercise  settlement  value  of  Index 
options  at  expiration  will  be  determined 
at  the  close  of  the  regular  Thursday 
trading  sessions  in  Taiwan  even  if  the 
Taiwanese  markets  are  open  on  Friday. 
If  the  Taiwanese  markets  are  closed  on 
the  Friday  before  expiration  but  the  PSE 
is  open  for  trading,  the  last  trading  day 
for  expiring  options  will  similarly  be 
Thursday,  with  the  exercise  settlement 
value  being  determined  from  Thursday 
closing  prices  on  the  TSE. 

E.  Surveillance 

The  Exchange  will  apply  its  existing 
index  option  surveillance  procedures  to 
Index  options.  In  addition,  the  Exchange 
has  entered  into  a  surveillance  sharing 
agreement  with  the  TSE,  which  should, 
as  discussed  below,  enable  the 
Exchange  to  obtain  information 
concerning  the  trading  of  the 
component  stocks  of  the  Index. 

III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).'* 
Specifically,  the  Commission  finds  that 
the  trading  of  index  options  based  on 
the  Dow  Jones  &  Co.  Taiwan  Index, 
including  long-term  index  options,  will 
serve  to  protect  investors,  promote  the 
pubhc  interest,  and  will  help  to  remove 
impediments  to  a  free  and  open  market 
by  providing  investors  with  a  means  to 
hedge  exposure  to  the  market  risk 
associated  with  the  Taiwanese  equity 


market  and  to  provide  a  risk 
management  instrument  for  positions  in 
the  Taiwanese  securities  market.'* 

Nevertheless,  the  trading  of  options 
on  the  Index  raises  several  issues  related 
to  the  design  and  structure  of  the  Index, 
customer  protection,  and  surveillance. 
The  Commission  believes,  however,  for 
the  reasons  discussed  below,  that  the 
PSE  has  adequately  addressed  these 
issues 

A.  Index  Design  and  Structure 

The  Commission  finds  that  it  is 
appropriate  and  consistent  with  the  Act 
to  apply  the  Exchange  rules  applicable 
to  broad-based  index  options  to  the 
Index  options.  First,  the  Index  consists 
of  113  of  the  most  actively  traded  stocks 
on  the  TSE.  Second,  stocks  in  the  Index 
are  among  the  most  highly  capitahzed 
stocks  on  the  TSE.  For  example,  on 
August  30,  1996,  the  market 
capitalization  of  the  Index  was  US$181 
bilUon  (at  the  exchange  rate  of  NT  $27.5 
per  dollar),  which  represents 
approximately  80%  of  the  capitalization 
of  the  TSE.  In  addition,  the  market 
capitalization  of  the  individual  stocks  in 
the  Index  ranged  from  a  high  of  US$18.6 
billion  (Cathay  Life  Insurance)  to  a  low 
of  US$150  million  (Hong  Ho  Precision 
Textile  Co.),  with  an  average  market 
capitalization  of  US$1.6  billion.  Third, 
the  Index  includes  stocks  of  companies 
from  nineteen  separate  industries 
Fourth,  PSE  maintenance  criteria 
require  that  no  smgle  Index  component 
shall  comprise  more  than  25%  of  the 
Index's  total  value,  and  that  the 
percentage  weighting  of  the  three  largest 
issues  in  the  Index  shall  not  exceed 
45%  of  the  Index's  value.  This  will  help 
to  ensure  that  a  single  stock  or  small 
group  of  stocks  does  not  dommate  the 
Index."'  Fifth.  Dow  Jones  &  Co.  has 
adopted  listing  and  maintenance  criteria 
to  ensure  that  the  Index  maintains  its 
broad  representative  sample  of  stocks  as 
well  as  a  variety  of  industries  and 
economic  sectors.'"  In  addition,  the 


'M5U.S.C78f[b)(1988). 


"Pursuant  !o  Section  6fb)(51  of  the  .^ct.  the 
Commission  .must  predicate  approval  of  any  new 
securities  product  upon  a  .Inding  thai  the 
introduction  of  such  product  is  in  the  public 
interest.  Such  a  finding  wouid  oe  difficult  with 
respect  to  a  product  that  served  no  hedging  or  other 
economic  function,  because  any  benefits  that  might 
be  derived  b>  market  participants  likely  would  &e 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  :n  the  integrity  of  the 
markets,  and  other  valid  regulator)  concerns. 

'*.\s  noted  above,  as  of  .^ugusl  30.  1996.  the  top 
five  stocks  in  the  Index,  by  weight,  accounted  tor 
approximately  31%  of  the  Index,  and  no  smgle 
stock  accounted  for  more  than  10  26%  of  the  Index 
Sef  supra  note  9  and  accompanying  text. 

'"For  example,  the  Exchange  s  maintenance 
criteria  .'equire  that  at  the  time  of  a  quarterly 
review,  a  components  market  capitalization  be 

Continued 
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maintenance  criteria  will  ensure  that  the 
Index  continues  to  be  comprised  of 
component  stocks  that  are  among  the 
most  highly  capitahzed  and  actively 
traded  stocks  on  the  TSE.  Accordingly, 
the  Commission  believes  it  is 
appropriate  to  classify  the  Index  as 
broad-based. 

For  many  of  the  same  reasons,  the 
Commission  believes  that  the  general 
broad  diversification  of  the  Index 
component  stocks,  as  well  as  their  high 
capitalizations  and  trading  activity, 
lessen  the  potential  for  manipulation  of 
the  index.  First,  as  noted  above,  the 
Index  represents  a  broad  cross-section  of 
highly-capitalized  Taiwanese  stocks, 
with  no  single  industry  group  or  stock 
dominating  the  Index.  Second,  the 
stocks  that  comprise  the  Index  are 
relatively  actively  traded.  Third,  the 
Commission  believes  that  the  Index 
selection  and  maintenance  criteria  will 
serve  to  ensure  that  the  Index  continues 
to  represent  stocks  with  the  highest 
capitalizations  and  trading  volumes  on 
the  TSE.  In  addition,  the  E.xchange  has 
proposed  position  and  exercise  lim.its 
for  the  Index  options  that  are  consistent 
with  other  broad-based  index  options. 
Finally,  as  discussed  in  more  detail 
below,  the  Commission  believes  that 
adequate  surveilianc  p  mechanisms  exist 
between  the  PSE  and  the  underlying 
security  market  to  detect  and  deter 
potential  market  manipulation  and 
other  trading  abuses. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  the  Dow 
Jones  &  Co.  Taiwan  Index  options  and 
Index  LEAPS.  c<m  commence  on  a 
national  securities  exchange.  The 
Commission  notes  that  the  trading  of 
standardized  exchange-traded  options 
occurs  in  an  environment  that  is 
designed  to  ensure,  among  other  things, 
that:  (1)  the  special  risks  of  options  are 
disclosed  to  public  customers;  (2)  only 
investors  capable  of  evaluating  and 
bearing  the  risks  of  options  trading  are 
engaged  in  such  trading:  and  (3)  special 
compliance  procedures  are  applicable  to 
options  accounts.  Accordingly,  because 
the  Index  options  and  Index  LEAPS  will 


be  subject  to  the  same  regulatory  regime 
as  the  other  standardized  options 
currently  traded  on  the  PSE.  the 
Commission  believes  that  adequate 
safeguards  are  in  place  to  ensure  the 
protection  of  investors  in  Dow  Jones  & 
Co.  Taiwan  Index  options  and  Index 
LEAPS. 

C.  Sun'eillance 

In  evaluating  a  proposal  to  trade  a 
new  derivative  instrument,  the 
Commission,  consistent  with  the 
protection  of  investors,  considers  the 
degree  to  which  the  derivative  market 
can  conduct  adequate  surveillance  of 
trading  in  the  instrument.  The  ability  of 
the  options  market  to  obtain  information 
necessary  to  detect  and  deter  market 
manipulation  and  other  trading  abuses 
is  a  critical  factor  in  this  evaluation.  It 
is  for  this  reason  that  it  is  important  that 
the  Commission  determine  that  there  is 
an  adequate  mechanism  in  place  to 
provide  for  the  exchange  of  information 
between  the  market  trading  the 
derivative  product  and  the  market  on 
which  the  securities  underlying  the 
derivative  product  are  traded.  Such 
mechanisms  enable  officials  to  surveil 
trading  in  both  the  derivative  product 
and  the  underlying  securities.  ^^  for 
foreign  stock  index  derivative  products, 
such  mechanisms  are  especially 
important  for  the  relevant  foreign  and 
domestic  exchanges  to  facilitate  the 
collection  of  necessary  regulatory, 
surveillance,  and  other  information. 

The  Commission  notes  that  the  PSE 
and  the  TSE  have  entered  into  a 
Memorandum  of  Understanding 
("MOU")  which  appears  to  enable  the 
Exchange  to  obtain  necessary 
surveillance  information  concerning  the 
trading  of  the  component  stocks  of  the 
Index,  including  the  identity  of  persons 
who  execute  transactions  on  either  the 
TSE  or  the  PSE.'^  The  Commission 
recognizes,  however,  that  there  are 
conditions  that  affect  the  flow  of 
information  under  the  MOU  between 


above  S75  million,  and  that  the  number  of 
component  stocks  m  the  Index  not  be  more  than 
150  or  less  than  75  stocks.  In  the  event  that  the 
Index  does  not  comply  with  any  of  the  Exchange  s 
maintenance  criteria,  the  PSE  will  notify  the 
Commission  to  determine  that  appropriate 
regulatory  responses.  Such  responses  could 
mclude.  but  are  not  limited  to.  the  removal  of  the 
securities  from  the  Index,  prohibiting  opening 
transaction,  or  discontinuing  the  listing  of  new 
series  of  Index  options 


'•The  Commission  believes  that  a  comprehensive 
surveillance  sharing  agreement  should  provide  the 
parties  with  the  ability  to  obtain  information 
necessary  to  detect  and  deter  market  manipulation 
and  other  trading  abuses.  Consequently,  the 
Commission  generally  insists  that  such  agreements 
require  that  the  parties  provide  each  other,  upon 
request,  with  information  about  market  trading 
activity,  clearing  activity,  and  the  identity  of  the 
purchasers  and  sellers  of  securities  underlv^.^g  the 
derivative  product.  See,  e.q..  Securities  Exchange 
Act  Release  No,  31529  (November  27,  1992).  57  FR 
574248  (December  3.  1992)  (File  No.  Amex-91-26) 
(order  approving  proposed  rule  changes  relating  to 
the  listing  and  trading  of  options  on  .American 
Depositary  Receipts  and  preferred  stock). 

^^  See  Memorandum  of  Understanding 
Concerning  the  Provision  of  Information  for  the 
Purpose  of  Regulation  and  Enforcement  between 
the  Pacific  Stock  Exchange  and  the  Taiwan  Stock 
Exchange,  dated  October  22,  1993. 


the  two  exchanges.  While  the  TSE  has 
represented  that  there  are  no  TSE  rules 
or  Taiwanese  laws  that  might  act  to 
restrict  the  flow  of  market  surveillance 
information,  any  request  that  involves 
information  on  an  investor's  identity  or 
any  information  that  is  confidential  or 
classified  must  be  approved  by  the 
Taiwan  Securities  and  Exchange 
Commission  ("TSEC").  The  TSEC  will 
review  the  request  on  a  case-by-case 
basis  in  deciding  whether  to  permit  the 
TSE  to  provide  the  information  to  the 
PSE.  As  such,  pertinent  transaction, 
clearing,  or  customer  identity 
information  that  may  be  necessary  for 
the  PSE  to  review  during  an 
investigation  might  need  approval  by 
the  TSEC  before  it  could  be  relayed  to 
the  PSE. 

In  most  situations,  in  the  absence  of 
a  fully  effective  surveillance  sharing 
agreement  between  exchanges,  tho 
Commission  finds  it  difficult  to 
conclude  that  a  derivative  product,  such 
as  the  Dow  Jones  &  Co.  Taiwan  Index 
options,  is  not  susceptible  to 
manipulation.  Other  factors,  however, 
mitigate  such  a  conclusion  in  this 
instance  and  support  approval  of  the 
PSE's  proposal.  First,  while  the  size  of 
the  underlying  market  is  not  necessarily 
determinative  of  whether  a  particular 
derivative  product  is  readily  susceptible 
to  manipulation,  the  size  of  the  market 
underlying  the  Dow  Jones  &  Co.  Taiwan 
Index  makes  it  less  likely  that  the 
proposed  Index  options  are  readily 
susceptible  to  manipulation. 

Second,  the  PSE  and  the  TSE.  as 
discussed  above,  have  signalled  their 
intentions  to  prevent  cross-border  fraud 
and  manipulation  by  entering  into  a 
MOU. 

Third,  although  it  appears  that  the 
TSEC  has  the  ability  to  limit  or 
condition  the  information  to  be 
provided  by  the  TSE  to  the  PSE,  the 
TSEC  has  stated  to  the  Commission  that 
it  would  share  surveillance  information 
with  the  Commission  on  a  case-by-case 
basis. ^°  Moreover,  in  connection  with 
the  Commission's  review  of  a  proposal 
by  the  CME  to  trade  futures  on  the  Dow 
Jones  &  Co.  Taiwan  Index,  the  CME 
provided  an  opinion  of  coimsei  that 
indicates  that  the  TSEC  has  the" 
authority  to  obtain  market  oversight 
information  that  the  Commission  might 
request. 21  Consequently,  it  appears  as 
though  the  TSEC  can  obtain  the 


^Such  information  would  include  trenMCtion, 
clearing,  and  customer  identity  information 
necessary  to  conduct  an  investigation. 

2'  See  letter  from  Carl  A.  Royal,  Senior  Vice 
President.  Chicago  Mercantile  Exchange,  to  Jane  C. 
Kang,  Special  Counsel.  CFTC.  and  Howard  Kramer, 
Associate  Director.  Division  of  Market  Regulation. 
Commission,  dated  September  12.  1996. 
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necessary  information  and  is  willing  to 
provide  it  to  the  Commission.  The 
Commission  t)elieves  that  this,  along 
with  the  PSE's  agreement  with  the  TSE, 
should  help  to  detect  as  well  as  to  deter 
potential  manipulation. 

While  the  situation  described  above  is 
not  ideal,  the  Commission  believes  that 
it  is  adequate  in  light  of  the 
circumstances  and  considering  the  large 
capitalizations,  substantial  trading 
volume,  wide  diversity  of  the 
component  stocks  in  the  Dow  Jones  & 
Co.  Taiwan  Index,  and  the  size  of  the 
market  underlying  the  Index.22 

The  Commission  fmds  good  cause  to 
approve  Amendment  No.  1  to  the 
proposed  rule  filing  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  of  filing  thereof  in  the  Federal 
Register.  Amendment  No.  1  to  the  PSE's 
proposal  describes  details  of  certain 
Index  maintenance  procedures.  In  this 
regard,  the  Commission  believes  that  the 
Exchange's  review  of  the  Index's 
component  securities  for  liquidity, 
capitalization,  and  concentration  levels 
will  help  to  ensure  that  the  Index 
maintains  its  intended  market  character 
as  well  as  remains  an  appropriate 
trading  vehicle  for  public  customers.  In 
addition,  Amendment  No.  1  changes  the 
Exchange's  dissemination  procedures. 
Rather  than  calculating  and 
disseminating  the  Index  value  ever\' 
fifteen  seconds  throughout  the  trading 
day,  the  Exchange  will  disseminate  the 
Index  value  only  at  the  beginning  of 
each  trading  day.  The  Commission 
beheves  that  in  hght  of  the  PSE's 
assurances  that  the  Index  value  will  be 
widely  available  to  investors  throughout 
the  trading  day  through  data  vendors  as 
well  as  through  the  Dow  Jones  Global 
Index  web  site,  and  because  stock 
exchange  trading  in  Taiwan  and  U.S. 
markets  do  not  overlap,  approval  of  the 
amendment  is  appropriate.  The  changes 
proposed  by  Amendment  No.  1  are 
minor,  technical,  or  clarify  and,  for  the 
reasons  noted  above,  do  not  raise  any 
new  regulatory  issues.  The  Commission 
also  notes  that  no  comments  were 
received  on  the  original  PSE  proposal, 
which  was  subject  to  the  full  21 -day 
notice  and  comment  period. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Section  6(b)(5) 
of  the  Act  to  approve  Amendment  No. 


^2  The  Commission  has  similarly  explored 
alternatives  in  other  instances  when  the  relevant 
foreign  exchange  was  unwilling  or  unable  to  enter 
into  a  comprehensive  surveillance  sharing 
agreement.  See,  e.q.,  Securities  Exchange  .^ct 
Release  No.  36070  (August  9,  1995),  60  FR  42205 
(August  15,  1995)  (order  approving  proposed  rule 
change  relating  to  the  listing  and  trading  of 
warrants  on  the  Deutscher  Aktienindex). 


1  to  the  proposed  rule  change  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  rule  proposal.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretar\'. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  at 
the  Commission  s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C,  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-9&-40 
and  should  be  submitted  by  Januan'  23. 
1997. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  PSE's 
proposal  to  list  and  trade  index  options 
based  on  the  Dow  Jones  &  Co.  Taiwan 
Index  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-PSE-96-40). 
as  amended,  is  approved. 

For  the  Ck)minission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^^ 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  96-33314  Filed  12-31-96:  8:45  am) 
BILUNG  CODE  M10-01-U 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2493] 

Shipping  Coordinating  Committee 
Sutx^ommittee  on  Safety  of  Life  at  Sea 
Worliing  Group  on  Fire  Protection; 
Meeting 

The  U.S.  Safety  of  Life  at  Sea  (SOLAS) 
Working  Group  on  Fire  Protection  will 
conduct  an  open  meeting  on  January  22. 
1997.  at  9:30  a.m.,  in  Room  4315  at  U.S. 
Coast  Guard  Headquarters,  2100  2nd 


"15  U.S.C.  78s(b){2)(1988). 
'♦17  CFR  200.30-3(aKl2J. 


Street.  SW.  Washington,  DC  20593.  The 
purpose  of  the  meeting  will  be  to 
discuss  the  outcome  of  the  Forty-first 
Session  of  the  International  Maritime 
Organization's  Subcommittee  on  Fire 
Protection,  held  on  September  30,  1996 
In  addition,  preparations  for  the  next 
session  will  also  be  discussed  at  the 
meeting. 

The  meeting  will  focus  on  proposed 
amendments  to  the  1974  SOLAS 
Convention  for  the  fire  safety  of 
commercial  vessels.  Specific  discussion 
areas  include:  the  new  mandator\'  Fire 
Test  Procedures  Code,  proposed 
restructuring  of  Chapter  II-2.  halon  fire 
extinguishing  systems,  emergency 
escape  breathing  devices,  fire  retardant 
materials  for  fishing  vessel  Hfeboats, 
criteria  for  maximum  fire  loads,  fire 
safety  measures  for  deep  fat  cooking 
equipment,  interpretations  to  SOLAS 
74.  role  of  the  human  element  in 
maritime  casualties,  safety  of  passenger 
submersible  craft,  recognition  of  test 
laboratones.  fixed  fire  detection  and 
alarm  systems  for  new  and  existing 
cargo  ships,  and  shipboard  safety 
emergency  plans. 

Although  the  meeting  will  focus 
primarily  on  the  outcome  of  the 
previous  session,  preparations  and 
plans  for  the  next  will  also  be  discussed 
This  offers  the  opportunity  for  members 
of  the  public  to  be  involved  early  in  the 
standards  development  process. 
Members  of  the  public  wishing  to  make 
a  statement  on  new  issues  or  proposals 
at  the  meeting  are  requested  to  submit 
a  brief  summary'  to  the  U.S.  Coast  Guard 
five  days  prior  to  the  meeting. 

Interested  members  of  the  pubhc  are 
encouraged  to  attend  For  further 
information  regarding  the  meeting  of  the 
SOLAS  Working  Group  on  Fire 
Protection  contact  Mr.  )ack  Booth  at 
(202) 267-2997. 

Dated:  December  18.  1996 
Russell  A.  La  Mantia. 

Chairman.  Shipping  Coordinating  Committee 
|FR  Doc  96-33313  Filed  12-31-96:  8:45  am) 

BILUNG  COOE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

White  House  Commission  on  Aviation 
Safety  and  Security;  Open  IMeeting 

AGENCY:  Office  of  the  Secretary  (OST). 
DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  White  House 
Commission  on  Aviation  Safety  and 
Security  will  hold  a  meeting  to  discuss 
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aviation  safety  and  security  issues.  The 
meeting  is  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Thursday.  Ianuar\-  IB.  1997,  from  2:00 
p.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
in  the  Commerce  Department 
Auditonum,  14th  Street,  between 
Constitution  and  Pennsylvania 
Avenues,  NVV,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Pemberton.  Adminisirative 
Officer,  Room  6210,  GS.^  Headquarters, 
18th  &  F  Streets,  NW.  Washington,  DC 
20405;  telephone  202.501.3863: 
telecopier  202.501.6160. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory'  Committee  .Act 
(5  U.S.C.  Appendix).  DOT  gives  notice 
of  a  meeting  of  the  While  House 
Commission  on  Aviation  Safety  and 
Security  ("Commission").  The 
Commission  was  established  by  the 
President  to  develop  advice  and 
recommendations  on  ways  to  improve 
ihe  level  of  civil  aviation  safety  and 
security,  both  domestically  and 
internationally.  The  principal  purpose 
of  the  meeting  on  January  16  is  to  obtain 
information  concerning  aviation  safety 
and  financing. 

Limited  seating  for  the  public  portion 
of  the  meeting  is  available  on  a  first- 
come,  first-served  basis  The  public  may 
submit  written  comments  to  the 
Commission  at  any  time,  comments 
should  be  sent  to  Mr.  Pemberton  at  the 
address  and  telecopier  number  shown 
above. 

Issued  in  Washington.  DC.  on  December 
26.  1996 

Roftalind  A.  Knapp. 
Acting  General  Counsel.  Department  of 
Transportation 

!FR  Doc  96-33338  Filed  12-31-96;  8:45  am] 

BH.UNO  CODE  4»10-62-P 


Coast  Guard 

[CGDOB-97-061] 

HoustonyGalveston  Navigation  Safety 
Advisory  Committee  Meeting 

AGENCY:  Coast  Guard.  DOT 
ACTtON:  Notice  of  full  committee 
meeting. 


SUMMARY:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  will  meet  to  discuss 
waterway  improvements,  aids  to 
navigation,  current  nu  ters,  and  various 


other  navigation  safety  matters  affecting 
the  Houston/Galveston  area.  All 
meetings  will  be  open  to  the  public. 
DATES:  The  meeting  at  HOGANSAC  will 
be  held  on  Thursday.  January  30,  1997 
from  9:30  a.m.  to  approximately  1  p.m. 
Member  of  the  public  may  p-esent 
written  or  oral  settlements  at  the 
meeting. 

ADDRESSES:  The  HOGANSAC  meeting 
will  be  held  in  the  conference  room  of 
the  House  Pilots  Office,  8150  South 
Loop  East.  Houston.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Kevin  Eldridge,  Executive 
Director  of  HOGANSAC.  telephone 
(713)  671-5101,  or  Com.mander  Paula 
Carroll,  Executive  Secretary  of 
HOGANSAC,  telephone  (713)  671-5164. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  2. 

Agenda  of  the  Meeting 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC).  The 
tentative  agenda  includes  the  following: 

(1)  Opening  remarks  by  the  sponsor 
(Rear  .Admiral  Josiah),  Executive 
Director  (Captain  Eldridge)  and 
chairman  (Tim  Leitzell). 

(2)  Approval  of  the  October  3,  1996 
minutes. 

(3)  Report  from  the  Waterways 
Subcommittee. 

(4)  Report  from  the  Navigation 
Subcommittee. 

(5)  "State  of  the  Waterway"  report  by 
Vessel  Traffic  Service  Houston/ 
Galveston. 

(6)  Status  reports  on  Committee 
membership,  HSC  2000  Report, 
"Mobility"  initiative  and  Houston  Ship 
Channel  dredging  project. 

Procedural 

All  meetings  are  open  to  the  public. 
Members  of  the  public  may  make  oral 
presentations  during  the  meetings. 

Information  on  Services  for  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  December  19,  1996. 
T.  W  losiah. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
|FR  Doc.  96-33371  Filed  12-31-96;  8:45  am] 

BILLING  COO€  4910-14-M 


Federal  Aviation  Administration 

Advisory  Circulars:  Small  Airplanes 
Airworthiness  Standards 

agency:  Federal  Aviation 
Administraion  (FAA),  DOT. 

ACTION:  Publication  of  advisory    ' 
Circulars;  Part  23  Airplanes. 

summary:  The  purpose  of  this  notice  is 
to  advise  the  public  of  advisory- 
circulars  (AG's)  issued  by  the  Small 
Airplane  Directorate  since  January  1996. 
The  AG's  listed  below  relate  to  part  23 
of  the  Federal  Aviation  Regulations 
(FAR)  and/or  Part  3  of  the  Civil  Air 
Regulations  (CAR).  They  were  issued  to 
inform  the  aviation  public  of  acceptable 
means  of  showing  compliance  with  the 
Airworthiness  Standards  in  the  FAR 
and/or  CAR,  but  the  material  is  neither 
mandatory  nor  regulatory  in  nature. 

FOR  FURTHER  INFORMATION  COWTACT:  Ms. 
Terre  Flynn,  Standards  Staff  (ACE-11), 
Federal  Aviation  Administration,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
commercial  telephone  number  (816) 
426-6941. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  AG's  were  developed  to  update 
existing  policy  information  for  small 
airplane  certification  programs. 

Comments 

Interested  parties  were  given  the 
opportunity  to  review  and  comment  on 
each  AC  during  the  development  phase. 
At  that  time,  notices  were  published  in 
the  Federal  Register  to  announce  the 
availability  of,  and  request  written 
comments,  to  each  proposed  AC.  Each 
comment  was  reviewed  and  resolved. 
Appropriate  comments  were 
incorporated  in  the  AC. 

Distribution 

The  published  AG's  are  available 
upon  request  through  the  U.S. 
Department  of  Transportation, 
Subsequent  Distribution  Office,  SVC- 
121.23,  Ardmore  East  Business  Center, 
3341  Q  75th  Avenue,  Landover, 
Maryland  20785. 

Advisory  Circulars  Published 


AC  No 


23.1521-2.  Change  1 


Date 


Title 


4/24/96    Type  Certification  of  Oxygenates  and  Oxygenated  Gasoline  Fuels  in  Part  23 
I      Airplanes  witti  Recipfocating  Engines. 


UMI 
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AC  No. 


23.733-1 


Date 


10/10/96 


Tundra  Tires. 


TtUe 


In  addition  to  the  AG's  hsted  above, 
Powered  Parachute  Design  Standards  for 
Acceptance  Under  Primary  Category 
was  issued  5/8/96.  A  copy  of  this 
publication  may  be  obtained  by 
contacting  the  person  named  above 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Kansas  City,  Missouri,  on 
December  24, 1^96. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate  Aircraft 
Certification  Office. 

|FR  Doc.  96-33376  Filed  12-31-96;  8:45  am) 
MLUNG  CODE  4«1»-13-M 

[Summary  Notic«  No.  PE-86-62] 

Petitions  for  Waiver;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for  waivers 
received  and  of  dispositions  of  prior 
petitions. 

SUMMARY:  This  notice  contains  the 
summary  of  a  petition  requesting  a 
waiver  from  the  interim  compliance 
date  required  of  14  CFR  part  91. 
§91.867.  Requesting  a  waiver  is  allowed 
through  §  91.871.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA  s  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  15,  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200).  Petition  Docket  No.  28771,  800 
Independence  Avenue.  SW., 
Washington,  DC.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 


Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

Issued  in  Washington,  DC,  on  December 
23,  1996. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Waiver 

DocJtef  No.;  28771. 

Petitioner:  Transcontinental  AirUnes. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91867. 

Description  of  Relief  Sought:  To  allow 
Transcontinental  Airlines,  Inc.  to 
operate  for  31  days  after  December  31, 
1996,  without  the  required  number  of 
Stage  3  aircraft  in  its  fleet. 

[PR  Doc.  96-33372  Filed  12-31-96;  8:45  am) 
BILUNG  CODE  4«1fr-13-M 


RTCA,  Inc.;  Special  Committee  165; 
Minimum  Operational  Performance 
Standards  for  Aeronautical  Mobile 
Satellite  Services 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C.  Appendix  2],  notice  is 
hereby  given  for  Special  Committee  (SC) 
165  meeting  to  be  held  January  16-17. 
1997,  starting  at  9:30  a.m.  The  meeting 
will  be  held  at  RTCA,  1140  Connecticut 
Avenue-,  N.W..  Suite  1020.  Washington, 
DC,  20036. 

The  plenary  agenda  will  be  as  follows: 

(1)  Welcome  and  Introductions; 

(2)  Approval  of  the  Suramar>'  of  the 
Previous  Meeting;  • 

(3)  Chairman's  Remarks; 

(4)  Overview  of  New  Developments 
Relevant  to  AMSS  and  SC  165:  a. 
Required  Communications  Performance 
(SC  169/WG  2);  b.  AMCP  WG  A  on 
AMSS;  c.  Industry,  Users,  Government; 

(5)  Review  of  Working  Group 
Activities:  a.  WG  1  (AMSS  Avionics 
Equipment  MOPS);  b.  WG  3  (System/ 
Service  Performance  Criteria  and  Next- 
Generation  Satcom);  c.  WG  5  (AMS(R)S 
Satcom  Voice); 

(6)  Other  Business; 

(7)  Date  and  Place  on  Next  Meetmg. 
Attendance  is  open  to  the  interested 

public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 


members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W  ,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  December 
20,  1996. 
lanice  L.  Peters, 

Designated  Official. 

IFR  Doc.  96-33374  Filed  12-31-96;  8:45  am] 

BH.LING  CODE  4«10-1»-M 


RTCA,  inc.  Special  Committee  185; 
Aeronautical  Spectrum  Ranning 
Issues 

Piu^uant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463.  5  U.S.C.',  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
185  meeting  to  be  held  on  Januan'  14- 
16,  1997,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  RTCA,  Inc.,  1140 
Connecticut  Avenue,  N.W.,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Administrative  Remarks;  (2)  General 
Introductions;  (3)  Review  and  Approval 
of  the  Agenda;  (4)  Review  and  Approval 
of  the  Summary  of  the  Previous 
Meeting;  (5)  Review  Ballot  Comments 
on  Special  Committee  185  Final  Report; 
(6)  Other  Business:  (7)  Adjournment  of 
Special  Committee  185. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  pubUc  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
N.W.,  Suite  1020,  Washmgton,  DC 
20036:  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  pubUc 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  December 
20  1996 

Janice  L.  Peters, 

Designated  Official 

IFR  Doc.  96-33375  Filed  12-31-96.  8  45  am] 

BILUNG  CODE  M10-1S-M  '' 
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Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Manchester  Airport 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUIMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  at  Manchester  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  1.58  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  3.  1997, 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Airport  Division,  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803. 

In  addition,  one  cop\  of  any 
comments  submitted  to  the  F.-\A  must 
be  mailed  or  delivered  to  Mr.  .Alfred 
Testa,  Jr.,  Airport  Director  for 
Manchester  Airport  at  the  following 
address:  Manchester  Airport,  One 
Airport  Road,  Suite  300,  Manchester, 
New  Hampshire,  03103. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Manchester  under  section  158.23  of  Part 
158  of  the  Federal  .Aviation  Regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  A.  Scott,  .Airports  Program 
Specialist,  Federal  Aviation 
-Administration,  Airports  Division.  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (617) 
238-7614.  The  appUcation  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  Passenger 
Facility  Charge  (PFC)  at  .Manchester 
.Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconcihation  .Act  of  1990) 
(Pubhc  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  1.S8). 

On  December  12,  1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 


submitted  by  the  City  of  Manchester 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158  of  the  Federal  Aviation  Regulations. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  18,  1997. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application. 

PFC  Project:  #  97-04-C-OO-MHT. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  Charge  effective  date: 
September  1.  1997. 

Estimated  charge  expiration  date: 
February  1,  1998. 

Estimated  total  net  PFC  revenue: 
$527,500.00. 

Brief  description  of  project:  Acquire 
Snow  Removal  Equipment. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand 
Air  Taxi/Commercial  Operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  persons  at  the 
Manchester  Airport.  One  Airport  Road, 
Suite  300,  Manchester,  New  Hampshire 
03103. 

Issued  in  Burlington,  Massachusetts  on 
December  17,  1996. 

Vincent  A.  Scarano. 

Manager.  Airports  Division.  New  England 
Region. 

[PR  Doc.  96-33373  Filed  12-31-96;  8;45  am) 

BtLUNG  COOe  491&-13-M 


Notice  of  Intent  To  Rule  on  Application 
(»97-03-C-00-GEG)  To  Impose  and 
Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Spoltane 
International  Airport,  Submitted  by  the 
Spoi(ane  Airports,  Spokane,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Spokane  International 
Airport  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  158). 

DATES:  Comments  must  be  received  on 
or  before  February  3,  1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager; 


Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SVV;  Suite  250; 
Renton.  WA  98055^056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John  G. 
Morrison,  CEO/Executive  Director,  at 
the  following  address:  Spokane 
Airports,  P.O.  Box  19186,  Spokane,  WA 
99219-9186. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Spokane 
International  Airport,  under  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Mar>-  Vargas,  (206)  227-2660; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250; 
Renton,  WA  98055-4056.  The 
apphcation  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  apphcation  (#97-03-C- 
OO-GEG)  to  impose  and  use  PFC 
revenue  at  Spokane  International 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  24,  1996,  the  FA.A 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Spokane  International 
Airport,  Spokane,  Washington,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  March  25,  1997. 

The  following  is  a  brief  overview  of 
the  application. 

Levey  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1.  1997. 

Proposed  charge  expiration  date:  July 
1.2002. 

Total  requested  for  use  approval: 
$17,606,000.00. 

Brief  description  of  proposed  project: 
Master  plan  update;  Airport  terminal 
signage;  Taxiway  D  and  H 
improvements;  Taxiway  J 
improvements;  Multiple  use  apron 
(Apron  G)  improvements;  Multi  use 
apron  improvements;  Regional  terminal 
concourse  expansion;  and  Terminal 
ticketing/baggage  expansion. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 


UMI 
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Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue. 
S.W.,  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  appHcation,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Spokane 
International  Airport. 

Issued  in  Renton,  Washington,  on 
December  24, 1996. 

David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch.  Northwest  Mountain 
Region. 

[FR  Doc.  96-33377  Filed  12-31-96;  8:45  am] 
B<LUNG  CODE  4810-1 3-M 


Federal  Railroad  Administration 

[FRA  Waiver  Petition  Docitet  No.  PB-es- 
♦1 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Northeast  Illinois  Railroad  Corporation 

Northeast  Illinois  Railroad 
Corporation  (Metra)  seeks  a  permanent 
waiver  of  compliance  from  certain 
provisions  of  49  CFR  Part  232,  Section 
17,  on  passenger  cars  equipped  with  26- 
C  brake  equipment  by  extending  the 
clean,  oil,  test  and  stencil  (COT&S) 
period  from  36  to  48  months,  and  on 
passenger  cars  that  are  equipped  with 
PS-68  brake  systems  by  eliminating  the 
required  12  cycle  of  single  car  testing. 
According  to  Metre's  waiver  request, 
their  entire  car  fleet  is  equipped  with 
the  26-C  brake  valve  and  is  captive  to 
the  Chicago  metropohtan  area.  Each 
Metra  car  is  placed  in  a  yard  at  least 
once  each  week.  Their  passenger 
locomotive  fleet  is  equipped  with 
Graham-White  Air  Dryers  which 
provide  a  source  of  clean,  dry  air  to  the 
brake  system.  When  on  repair  tracks  or 
upon  completion  of  COT&S,  Metra  cars 
are  tested  under  Metra's  Code  of  Tests 
for  Passenger  Cars.  The  Metra's  Code  of 
Tests  for  Passenger  Cars  is  based  upon 
Association  of  American  Railroad's 
(AAR)  Standard  S-044  with  the 
following  enhancements: 


•  Main  reservoir  pipe  and  reservoir 
leakage  test  (Part  2.2); 

•  Test  for  auxiliary'  brake  pipe 
reduction  devices  (Part  2.5); 

•  Lift  interlock  pressure  setting  test 
(required  feature  covered  bv  the 
American  DisabiHties  Act)  (Part  2.10); 

•  Test  for  cars  equipped  with  the  26- 
C  service  portion  valves  and  ABDXL 
emergency  portion  valves  (Part  2.16); 
and 

•  Test  for  the  car  handbrake  (Part 

2.17). 

The  passenger  cars  operated  on  the 
Burlington  Norlhem  are  equipped  with 
a  PS-68  brake  system,  which  has  26-C 
brake  equipment  as  its  foundation.  The 
PS-68  brake  system  is  governed  bv  a  48 
month  COT&S  cycle,  per  A.^R  Standard 
S-045.  In  date,  testing  has  been 
performed  as  the  cars  are  repaired  in 
maintenance  shops.  According  to  Metra. 
the  car  is  dependable  and  safe,  and  their 
experience  with  this  equipment  does 
not  support  a  benefit  for  the  additional 
12  month  cycle  of  single  car  testing. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  bv 
submitting  written  viev.'s,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specifv'  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify'  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  PB-95-4)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street  S.W.,  Washington.  D.C.  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FR.^  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. -5:0-0  p.m.)  at 
FRA's  temporary  docket  room  located  at 
1120  Vermont  Avenue.  N.W..  Room 
7051,  Washington,  D.C.  20005. 

Issued  in  Washington,  DC.  on  December 
20,  1996. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety' 
Compliance  and  Program  Implementation 
(FR  Doc.  9&-33303  Filed  12-31-96.  8:45  ami 
BiLLMG  CODE  MKMW-P 


[FRA  Waiver  Petition  Docltet  No.  PB-86- 

2] 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  reUef  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  rehef. 

South  Kansas  &  Oklahoma  Railroad 
and  South  East  Kansas  Railroad 

The  South  Kansas  &  Oklahoma 
Railroad  and  the  South  East  Kansas 
Railroad  seek  a  permanent  waiver  of 
compliance  from  49  CFR  Part  232.13 
(e)(1),  concerning  transfer  and  yard  train 
air  test.  The  aforementioned  railroads 
work  in  Coffeyville,  Kansas,  preparing 
outbound  trains  on  a  daily  basis.  The 
trains  are  built  throughout  the  day  with 
cars  being  added  at  various  times. 
According  to  the  railroads,  the  space 
available  does  not  allow  for  complete 
trains  to  be  built  without  cutting  or 
clearing  four  public  crossings,  including 
a  Federal  highway.  The  trains  depart 
each  day  after  receiving  an  initial 
terminal  air  test  but  they  cannot  be  air 
tested  at  locations  where  the  trains  are 
made  up  without  blocking  some  or  all 
of  the  aforementioned  crossings  for 
significant  amounts  of  time.  The 
railroads  would  like  to  put  trains 
together  and  pull  them  to  the  edge  of 
town  where  they  can  be  tested  \\-ithout 
blocking  any  public  crossings  The  track 
speed  is  governed  by  restricted  speed 
with  a  maximum  of  10  mph.  all  withm 
yard  limits.  Currently,  the  .'■ailroads 
make  two  air  tests  of  the  same  train 
within  a  two  mile  area.  The  railroads 
state  that  the  city  of  Coffeyville  has  one 
road  accessibility  to  the  south  part  of 
town  when  the  aforementioned 
crossings  are  blocked,  thus  the  waiver 
would  allow  for  safer  access  bv 
emergency  personnel,  as  well  as  save 
the  public  from  long  delays  by  blocked 
crossings. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  bv 
submitting  written  views,  data,  or 
comments.  FR,^  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 
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All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (eg.  Waiver 
Petition  Docket  Number  PB-96-2)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel. 
FRA,  Nassif  Building,  400  Seventh 
Str«et  S.W.,  Washington,  DC.  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Conunents  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
FRA's  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051.  Washington.  D.C.  20005. 

Issued  in  Washington,  DC.  on  December 
20.  1996. 
Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
IFR  Doc.  96-33304  Filed  12-31-96;  8.45  am) 
MUJNQ  CODE  4n(MW-P 


UNITED  STATES  INFORMATION 
AGENCY 

Community  Connections 

ACnoW:  Notice — request  for  proposals. 

SUMMARY:  The  Office  of  Qtizen 
Exchanges,  Russia/Eurasia  Division  of 
the  United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  announces  a  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  I.501(c)(3>-1  may  apply  to 
organize  and  implement  community- 
based,  professional  programs  for 
entrepreneurs,  legal  professionals  and 
government  officials  fi-om  Russia, 
Ukraine,  Moldova,  Armenia,  Belarus, 
and  Georgia.  The  objective  of 
Community  Connections,  the  successor 
to  Business  for  Russia,  is  to  enhance  the 
participants'  skills  in  business  and 
entrepreneurship,  law,  and  local 
governance.  USLA  is  interested  in 
proposals  that  provide  both  professional 
experience  and  exposure  to  American 
life  and  culture  through  internships 
hosted  by  U.S.  business  and  local 
governmental  and  legal  institutions,  and 
home  stays  with  local  community 
members.  An  overall  objective  of 
Community  Connections  is  to  estabUsh 
long  term  lasting  relationships  among 
U.S.  and  international  audiences.  This 
program  is  not  academic  in  nature; 
rather,  it  is  designed  to  provide 
practical,  hands-on  training  in 


American  business,  legal  and  public 
sector  environments  which  can  be 
transferred  upon  an  individual's  return 
home.  The  Agency  welcomes  innovative 
proposals  which  combine  elements  of 
professional  enrichment,  job  shadowing 
and  internships  appropriate  to  the 
language  ability  and  interests  of  the 
participants. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Laws  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  .  .   .; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations        .  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Freedom  Support  Act. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availabihty  of  funds. 
ANNOUNCEMENT  TtTLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/PN- 
97-18 

DEADLINE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  D.C.  time 
on  Friday,  February  28, 1997.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  February 
28,  1997  but  received  at  a  later  date.  It 
is  the  responsibility  of  each  appUcant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Citizen  Exchanges,  Russia/ 
Eurasia  Division.  E/PN  Room  216,  U.S. 
Information  Agency,  301  4th  Street, 
S.W..  Washington,  DC.  20547.  Phone: 
(202)  401-6884,  fax:  (202)  619-^350. 
internet:  vrector@usia.gov  to  request  a 
Sohcitation  Package  containing  more 
detailed  award  criteria,  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
TO  DOWNLOAD  A  SOUCITATION  PACKAGE 
VIA  INTERNET:  The  Solicitation  package 
may  be  downloaded  from  USIA's 
website  at  http://www.usia.gov/or  from 


the  Internet  Gopher  at  gopher:// 
gopher.usia.gov.  Select  "Education  and 
Cultural  Exchanges",  then  select 
"Current  Request  for  Proposals  (RFPs)." 
Please  read  "About  the  Following  RFPs" 
before  beginning  to  dov^mload. 

Please  specify  USIA  Program  Officer 
Michael  Weider  on  all  inquiries  and 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

SUBMISSIONS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  12  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/PN-97-18, 
Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Stiwt,  S.W., 
Washington,  D.C.  20547. 
DIVERSITY  GUIDELINES:  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life."Diversity"  should  be  interpreted  in 
the  broadest  sense  and  ecompass 
differences  including,  but  not  limited,  to 
ethnicity,  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  'Support  for  Diversity'  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal. 

SUPPLEMENTARY  INFORMATION: 

Overview 

Commimity  Connections  seeks  to 
estabhsh  and  strengthen  links  between 
American  communities  and 
communities  in  Russia,  Ukraine  and 
Moldova.  Contingent  upon  the 
availability  of  funds,  we  also  anticipate 
expanding  the  program  to  include 
audiences  from  Armenia,  Belarus  and 
Georgia.  Community  Connections  will 
focus  on  business  (particularly 
extrepreneurship),  the  legal  profession 
and  its  relationship  to  the 
administration  of  justice,  and  issues  of 
concern  for  local  and  regional 
government.  IN  order  to  expand  the 
reach  and  impact  of  Community 
Connections,  the  program  will  recruit 
both  English  speaJdng  participants  and 
participants  with  little  or  no  English- 
language  skills. 


UMI 


Pending  availability  of  funds,  it  is 
anticipated  that  approximately  1,200 
professionals  will  participate  in  this 
cycle  of  the  FY  1997-funded 
Community  Connections  program.  All 
participants  will  be  recruited  from  the 
selected  regions  by  experienced  U.S. 
organizations  with  offices  in  Russia  and 
the  other  previously  mentioned 
countries.  It  is  anticipated  that 
approximately  half  of  all  participants 
will  be  from  Russia,  one  third  from 
Ukraine,  and  the  remainder  from 
Moldova.  Armenia,  Belarus  and  Georgia. 

Guidelines 

In  order  to  make  the  most  effective 
use  of  the  limited  financial  resources 
available  while,  at  the  same  time, 
maintaining  a  maximum  degree  of 
program  flexibility,  the  Office  of  Citizen 
Exchanges  asks  that  interested 
organizations  submit  proposals  to  host 
no  fewer  than  30  participants  in  total. 
Organizations  must  host  at  least  one 
group  of  participants  each  from  two  of 
the  three  subject  components  of  the 
program.  In  the  past,  in  an  effort  to 
minimize  administrative  expenses, 
organizations  have  hosted  no  fewer  than 
ten  participants  at  any  given  time. 
Programs  for  business  people  will  be 
from  four  to  five  weeks  in  length; 
programs  for  legal  professionals  will  be 
from  three  to  four  weeks  in  length;  and 
programs  for  government  officials  will 
be  from  two  to  three  weeks  in  length.  It 
is  anticipated  that  programs  will  be 
conducted  between  late  summer  of  1997 
and  late  summer  1998.  Care  must  be 
taken  to  allow  sufficient  time  between 
programs  to  prepare  for  the  following 
group.  Organizations  proposing  to 
develop  programs  for  additional  groups 
of  participants  beyond  the  minimum 
must  demonstrate  that  they  have  either 
allowed  for  sufficient  preparatory  time 
between  programs  or  have  the  necessary- 
human,  physical  and  financial  resources 
to  handle  any  overlap. 

Participants  will  be  assigned  to  U.S. 
host  communities  by  the  Office  of 
Citizen  Exchanges  based  on  the 
following  factors:  existing  ties  between 
the  regions  of  origin  of  the  participants, 
the  locations  of  the  U.S.  grantee 
organizations,  the  professional  interests 
of  the  participants,  and  the  areas  of 
strength  of  U.S.  grantee  organizations. 

A  proposal's  cost-effectiveness, 
including  in-kind  contributions  and 
abihty  to  keep  administrative  cost  low. 
is  a  major  consideration  in  the  review 
process.  Cost-sharing  may  be  in  the  form 
of  allowable  direct  or  indirect  costs.  The 
Recipient  must  maintain  written  records 
to  support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 


Federal  Register  /  Vol.  62,  No.  1  /  Thursday,  January  2,  1997  /  Notices 


147 


by  the  Federal  Government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  0MB  Circular  A-1 10 
(revised  subpart  C.23),  "Cost-Sharing 
and  Matching"  and  should  be  described 
in  the  proposal.  In  the  event  that  the 
Recipient  does  not  provide  the 
minimum  amount  of  cost-sharing  as 
stipulated  in  the  Recipient's  budget,  the 
Agency's  contribution  will  be  reduced 
in  proportion  to  the  Recipient's 
contribution. 

Contingent  upon  the  availability  of 
funds  from  one  fiscal  year  to  the  next, 
USIA  intends  to  establish  long-term 
continuing  relationships  wixh  U.S. 
organizations  which  have  demonstrated 
particular  expertise  in  the  planning  and 
administration  of  long  standing 
programs  of  importance  to  United  States 
foreign  policy,  such  as  Community 
Connections.  Accordingly,  USIA 
reserves  the  right  to  extend  grant 
programs  found  to  be  effective,  by 
annual  amendment  for  up  to  three 
additional  fiscal  years  (not  to  exceed  5 
years  total),  to  provide  continued 
support  for  this  program.  At  USIA's 
discretion,  organizations  may  be 
requested  to  continue  activities  for 
specific  audiences  or  to  expand  target 
audiences  within  the  scope  of  the 
program  (e.g.,  an  organization  may  be 
requested  to  host  participants  from  the 
same  or  another  discipline — local 
government,  business,  or  legal 
profession — from  the  same  or  another 
country  included  in  the  program)  to 
meet  the  changing  needs  of  this  program 
initiative. 

The  Fulbright-Hays  Act,  as  amended, 
provides  authority  to  establish  long- 
standing relationships  with  grantees  to 
further  U.S.  foreign  pohcy.  In 
recognition  of  the  need  to  estabhsh  such 
long-term  program  expertise,  an 
incumbent  grantee  (which  has  been 
found  to  be  effective)  may  make         ♦ 
reference  to  its  current  program  plans/ 
grant  agreement,  or  incorporate  such 
program  by  reference  and  identify-  any 
changes,  amendments,  revisions, 
improvements,  etc.  to  such  current 
program  that  it  would  propose  to 
implement  under  this  solicitation. 

Proposed  Budget 

Organizations  must  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidance  in  the 
Sohcitation  Package.  For  reference 
purposes,  past  programs  have  averaged 
a  total  of  $6,300  for  each  participant 
hosted.  Please  use  this  figure  as  a  guide 
when  preparing  your  budget. 

Grants  awaroed  to  eligible 
organizations  with  less  than  four  vears 


of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility,  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Ehgible 
proposals  will  be  forwarded  to  panels  of 
USLA  officers  for  advisor)'  review.  All 
eligible  proposals  will  be  reviewed  bv 
the  program  office,  as  well  as  the  USIA 
Office  of  Eastern  European  and  NTS 
Affairs  and  USIA  posts  in  Russia, 
Ukraine.  .Moldova,  Armenia.  Belarus 
and  Georgia.  Proposals  may  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  USIA  grants  officer 

Review  Criteria 

Technically  eligible  applications  will 
be  comjjetitively  reviewed  according  to 
the  criteria  stated  below: 

1.  Program  planning  and  ability  to 
achieve  objectives:  Detailed  agenda  and 
relevant  work  plan  should  demonstrate 
careful  and  thorough  preparation  to 
carry  out  substantive  programs  which 
have  a  high  likelihood  of  achieving 
program  objectives.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 
Objectives  should  be  reasonable, 
feasible,  and  fle.\ible. 

2.  Institutional  capabihtv; 
Organization  should  demonstrate 
sufficient  skills  and  experience  in 
hosting  visitors  from  other  countries 
and  ability  to  utilize  local  business, 
legal  and  governmental  resources  and 
voluntar\'  support.  Thematic  exjjertise 
in  project  subject  matter  must  be 
demonstrated. 

3.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  also  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity. 
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Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  bv  any  USIA  representative 
Explanatory  information  provided  b\ 
the  Agency  that  contradicts  pubhshed 
language  will  not  be  binding  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 


right  to  reduce,  revise,  or  increase 
proposal  budgets  m  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  .Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 


Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  December  24,  1996 
Dell  Pendergrast, 

Deputy  Associate  Director  for  Educational 

and  Cultural  Affairs. 

|FR  Doc.  96-33317  Filed  12-31-96  ,  8;45 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put))ished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-801,  A-428-801,  A-475-801.  A-588- 
804,  A-559-801,  A-401-801,  A-412-801] 

Anitfriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Singapore,  Sweden,  and  the 
United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews 

Correction  ^ 

In  notice  document  96-31753 
beginning  on  page  66472  in  the  issue  of 
Tuesday.  December  17,  1996,  make  the 
following  correction: 

On  page  66473,  in  the  table  under 
France,  in  the  "BBs"  column,  in  the 
eighth  line.  "70.73"  should  read  "0.73", 

B«LUNC  CODE  1506-01-0 
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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

ACENCY:  United  States  Sentencing 

C^oniinission. 

ACTION:  Notice  of  (1)  proposed 

leinpornrv.  emergency  giiidelinp 
anuMulnu'fit.s  iiicreosing  penalties  for 
alien  sniuggliiig  and  traudiilciit  use  of 
guvernniunt-issued  do(.UMients;  (2) 
proposed  temporary,  emergency 
guideline  amendments  im[)osing 
penalties  for  involuntary  servitude, 
peonage,  and  slave  trade  offense;  (3) 
proposed  temporary,  emergency 
guideline  amendments  uu;reasing  the 
penalties  forijffensos  involving  list  I 
chemicals;  and  (4)  proposed  non- 
emergency amendments  to  sentencing 
guidelines  and  conunentary.  Request  for 
Comment.  Notice  of  hearing. 

SUMMARY:  The  Sentencing  Commission 
herehv  gives  notice  of  the  following 
actions:  (l!  pursuant  to  its  authority 
under  se<  tions  203.  211.  and  218  of  the 
Illegal  Immigration  Reform  and 
Inmiigrant  Responsibility  Act  of  1996, 
the  Commission  is  preparing  to 
pronudgate  amendments  to  §§  2L1.1, 
2L2,1.  2L2.2.  and  2H4.1  and 
ac  companying  commentary;  (2) 
pursuant  to  its  authority  under  section 
^^)2  of  the  Comprehensive 
Methamphetamine  Control  AcA  of  1996, 
the  Cionmiission  is  preparing  to 
promulgate  amendments  to  *?  2Dl.ll 
and  accompanying  commentary;  and  (,3) 
pursuant  to  section  217(a)  ot  the 
Comprehensive  Crime  Control  .Act  of 
1984  (28  U.S.C.  994  la)  and  (p)),  the 
Commission  is  considering 
promulgating  certain  other  tu)n- 
emergencv  amendments  to  the 
sentencing  guidelines  and  comme.ntary. 
The  Commission  may  suhmit  the  latter, 
non-emergencv  amendments  to  the 
Congress  not  later  than  May  1.  1997. 

This  noti(,e  sets  forth  the  emergency 
and  other  proposed  amendments  and  a 
synopsis  of  the  issues  addressed  by  the 
amendments  as  well  as  additional  issues 
for  comment.  The  proposed 
amendments  are  presented  in  this  notice 
in  one  of  two  formats.  First,  some  of  the 
amendments  are  proposed  as  specific 
revisions  to  a  guideline  or  (.ommentary. 
Bracketed  text  within  a  proposed 
amendment  indicates  alternative 
proposals  and  that  the  Conmiission 
invites  comment  and  suggestions  for 
appropriate  policv  choices;  for  example, 
a  proposed  enhancement  of  |3— 5|  levels 
means  a  proposed  enhancement  of 
either  three,  four,  or  five  levels. 
Similarly,  a  proposed  enhancement  of 


|4|  levels  indicates  that  the  Commission 
is  considering,  and  invites  comment  on, 
alternative  policy  choices.  Second,  the 
Commission  has  highlighted  certain 
issues  for  comment  and  invites 
suggestions  for  specific  amendment 
language. 

DATES:  (1)  Emergency  Amendments. 
Comment  on  the  several  emergency 
amendments  set  forth  in  this  notice 
should  be  received  by  the  Commission 
not  later  than  February  4,  1997.  After 
considering  any  public  comment,  the 
Commission  plans  to  address  possible 
promulgation  of  the  emergency 
amendments  at  its  meeting  scheduled 
for  February  11,  1997,  at  the 
Commission's  offices  in  the  Fhurgood 
Marshall  Federal  Judiciary  Building 
(meeting  time  to  be  determined). 

(2)  Non-Emergency  Amendments. 
Comment  on  the  non-emergency 
amendments  and  issues  set  forth  in  this 
notice  should  be  received  not  later  tlian 
March  17,  1997.  The  Conmiission  has 
scheduled  a  public  hearing  on  the 
proposed  non-emergency  amendments 
for  March  17, 1997,  at  the  Thurgood 
Marshall  Federal  Judiciary  Building, 
One  Columbus  Circle,  N.E,.  Washington. 
D.C.  20002-8002. 

A  person  who  desires  to  testify  at  the 
public  hearing  should  notify  Michael 
Courlander,  Public  Information 
Specialist,  at  (202)  273-4,590  not  later 
than  March  3,  1997.  Written  testimony 
for  the  hearing  must  be  received  by  the 
Commission  not  later  than  March  10. 
1997.  Submission  of  written  testimony 
is  a  requirement  for  testifying^at  the 
public  hearing. 

ADDRESSES:  Public  Comment  should  be 
sent  to:  United  States  Sentencing 
Commission,  One  Columbus  Circle, 
N.E..  Suite  2-500.  Washington.  D.C. 
20002-8002,  Attention:  Publii, 
Information. 

FOR  FURTHER  INFORMATION  COrfTACT: 
Michael  Courlandt:r.  Public  Information 
Specialist,  Telephone:  (2t      273-4590. 

Authority:  28  U..S.C.  994  {:      ,o).  (p).  (x). 
Kichard  P.  Conaboy, 
Chairman. 

Fmergency  /Vmendments 

Section  2Dl.11     I 'ninw fully 
Distributing,  Importing.  Exporting  or 
Possessing  a  Listed  Chemical;  Attempt 
or  Conspiracy 

1.  Synopsis  of  Proposed  Amendment: 
This  amendment  implements  section 
302  of  the  Comprehensive 
Methamphetamine  Control  Act  of  1996. 
That  section  raises  the  statutory 
n.-aximum  penalties  under  21  U.S.C. 
841(d)  and  960(d)  from  ten  to  twenty 
years'  imprisonment.  The  Act  also 


instructs  the  Commission  to  increase  by 
at  least  two  levels  the  offense  levels  for 
offen.ses  involving  list  I  chemicals  under 
21  U.S.C.  841(d)  (1)  and  (2)  and  960(d) 
(1)  and  (3).  These  offenses  involve  the 
possession  and  importation  of  listed 
chemicals  knowing,  or  having 
reasonable  cause  to  believe,  the 
chemicals  will  be  used  to  unlawfully 
manufacture  a  controlled  substance.  In 
carrying  out  these  instructions,  the  Act 
requires  that  the  offen.se  levels  be 
calculated  proportionately  on  the  basis 
of  the  quantity  of  controlled  substance 
that  reasonably  could  be  manufactured 
in  a  clandestine  setting  using  the 
quantity  of  list  I  chemical  possessed, 
distributed,  imported,  or  exported. 

Current  Operation  of  the  Guidelines: 
Offenses  involving  violations  under  the 
above  statutes  are  covered  under 
S2D1.11  (Unlawfully  Distributing, 
Importing,  Exporting,  or  Possessing  a 
Listed  Chemical).  This  guideline  uses  a 
Chemical  Quantity  Table  to  determine 
the  ba.se  offense  level.  The  guideline 
also  has  a  cross  reference  to  §  2D1.1 
(Unlawfully  Manufacturing,  Importing, 
Exporting,  or  Trafficking)  for  cases 
involving  the  actual  manufacture,  or 
attempt  to  manufacture,  a  controlled 
substance. 

The  Chemical  Quantity  Table  was 
developed  in  two  steps.  First,  the 
amount  of  listed  chemical  needed  to 
produce  a  quantity  of  controlled 
substance  in  the  Drug  Quantity  Table  in 
§  2D1.1  was  determined.  The  amount  of 
listed  chemical  was  ba.sed  on  50%  of 
theoretical  yield.'  The  30%  figure  was 
used  because,  after  much  study,  this 
figure  was  determined  to  be  a  fair 
estimate  of  the  amount  of  controlled 
substance  that  typically  could  be 
produced  in  a  clandestine  laboratory. 

Second,  the  offense  level  in  I5  2Dl.ll 
was  adjusted  downward  by  eight  levels 
from  the  level  in  the  Drug  Quantity 
tj  2D1.1.  There  were  several  reasons  for 
these  adjustments.  One,  the  listed 
chemical  offenses  involved  an  intent  to 
manufacture  a  controlled  substance,  not 
the  actual  manufacture,  or  attempt  to 
manufacture,  a  controlled  substance. 
For  cases  involving  an  actual  or 
attempted  manufacture  of  a  controlled 
substance,  §2Dl.ll  contains  a  cross 
reference  to  §  2D1.1.  Another  reason  for 
the  reduction  in  offense  level  from  the 
offense  levels  in  §2Dl.l  was  the  fact 
that  statutes  covering  listed  chemicals 
had  maximum  sentences  often  years' 
imprisonment,  whereas  some  of  the 
controlled  substance  offenses  had 


'Thcorfitical  vield  is  ihr  rtmoiin!  of  a  ronlroiied 
substance  that  cmiiii  tje  ()rmliirpd  in  a  perfect 
reaction.  It  is  based  (in  a  chemical  equation/ 
mathematical  fomiiila  and  does  not  occur  in  reality. 
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maximum  sentencRS  of  life 
imprisonment.  If  the  offense  level  was 
not  reduced  in  §  2Dl.ll,  almost  all  of 
the  cases  would  have  resulted  in 
sentences  at  or  exceeding  the  statutory 
maximum.  A  third  reason  was  that  if  is 
more  difficult  to  make  an  accurate 
determination  of  the  amount  of  finished 
product  based  on  only  one  listed 
chemical  as  opposed  to  several  listed 
chemicals  and/or  lab  equipment.  By  not 
reducing  the  offense  level,  there  would 
have  been  the  possibility  that  the  person 


who  had  only  one  precursor  would  get 
a  higher  offense  level  than  someone 
who  actually  manufactured  the 
controlled  substance. 

The  proposed  amendment  raises  the 
penalties  for  list  I  chemicals  by  two 
levels.  The  top  of  the  Chemical  Quantity 
Table  for  list  I  chemicals  will  now  be  at 
level  30.  The  offense  level  for  list  II 
c:hemicals  remains  the  same  With  the 
new  statutory  maximum  of  20  years,  the 
guidelines  will  now  be  able  to  better 
take  into  account  aggravating 


adjustments  such  as  those  for  role  in  the 
offense.  Additionally,  the  increased 
staHitory  mr-  ^imum  will  allow  for 
higher  sente.ices  for  cases  convicted 
under  this  statute  that  involve  the  at  tiiui 
manufacture  of  a  controlled  sulistance 

Proposed  Amendment  Sedion 
2Dl.lUd)  is  "mended  by  deleting 
subsections  ,d)  (1) — (91  and  inserting  in 
lieu  thereof  the  following: 

"(d)  Chemical  Quality  Table* 


Listed  chemicals  and  quantity 


Base  oflense 
level 


(1)  List  I  Chemicals 

17.8  KG  or  more  of  BenzaWehyde; 

20  KG  or  more  of  Benzyl  Cyanide; 

20  KG  or  more  of  Ephedrine; 

200  G  or  more  of  Ergonovine; 

400  G  or  more  of  Ergotamine; 

20  KG  or  more  of  Ethylamine; 

44  KG  or  more  of  Hydrlodic  Acid; 

320  KG  or  more  of  Isoafrole; 

4  KG  or  more  of  Methylamine; 

1 500  KG  or  more  of  (M-Methylephedrine; 

500  KG  or  more  of  N-Methylpseudoephedrine; 

12.6  KG  or  more  of  NItroethane; 

200  KG  or  more  of  Norpseudoephednne; 

20  KG  or  more  of  Phenylacetic  Acid; 

200  KG  or  more  of  Phenylpropanolamine; 

10  KG  or  more  of  Piperidine; 

320  KG  or  more  of  Piperonal; 

1 .6  KG  or  more  of  Propionic  Anhydride; 

20  KG  or  more  of  Pseudoephedrine; 

320  KG  or  more  of  Safrole; 

400  KG  or  more  of  3,  4-Methylenedioxyphenyl-2-propanone; 

(2)  List  I  Chemicals ". 

At  least  5.3  KG  but  less  than  17.8  KG  of  Benzaldehyde; 

At  least  6  KG  but  less  than  20  KG  of  Benzyl  Cyanide; 
At  least  6  KG  but  less  than  20  KG  of  Ephednne; 
At  least  60  G  but  less  than  200  G  of  Ergonovine: 
At  least  120  G  but  less  than  400  G  of  Ergotamine; 
At  least  6  KG  but  less  than  20  KG  of  Ethylamine: 
At  least  13.2  KG  but  less  than  44  KG  of  Hydnodic  Acid; 
At  feast  96  KG  but  less  than  320  KG  of  Isoafrole: 
At  least  1.2  KG  but  less  than  4  KG  of  f^ethylamine; 
At  least  150  KG  but  less  than  500  KG  of  N-Methylephednne; 
At  least  150  KG  but  less  than  500  KG  of  N-Methylpseudoephednne; 
At  least  3.8  KG  but  less  than  12.6  KG  of  NItroethane; 
At  least  60  KG  but  less  than  200  KG  of  fMorpseudoephedrine; 
At  least  6  KG  but  less  than  20  KG  of  Phenylacetic  Acid; 
At  least  60  KG  tKJt  less  than  200  KG  of  Phenylpropanolamine; 
At  least  3  KG  but  less  than  10  KG  of  Piperidine; 
At  least  96  KG  but  less  than  320  KG  of  Piperonal; 
At  least  480  G  but  less  than  1 .6  KG  of  Propionic  Anhydnde; 
At  least  6  KG  but  less  than  20  KG  of  Pseudoephedrine; 
At  least  96  KG  but  less  than  320  KG  of  Safrofe; 

At  least  120  KG  but  less  than  400  KG  of  3,  4-Methylenedioxyphenyl-2-propanone, 
List  II  Chemicals 

KG  Of  more  of  Acetic  Anhydride; 

11 75  KG  or  more  of  Acetone; 

20  KG  or  more  of  Benzyl  Chloride; 

1075  KG  or  more  of  Ethyl  Ether; 

1200  KG  or  more  KG  of  Methyl  Ethyl  Ketone; 

10  KG  or  more  of  Potassium  Pennanganate; 

1300  KG  or  more  of  Toluene. 

(3)  List  I  Chemicals  


Level  30 


Level  28. 


Level  26 
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Listed  chemif^is  and  quantity 


At  least  18  KG  but  less  than  5  3  KG  of  Benzaldehyde; 

At  least  2  KG  out  less  than  6  KG  of  Benzyl  Cyanide: 

At  least  2  KG  but  less  than  6  KG  of  Ephednne, 

At  least  20  G  but  less  than  60  G  of  Ergonovine: 

At  least  40  G  but  less  than  120  G  of  Ergotainme: 

At  least  2  KG  but  less  than  6  KG  of  Ethyiam.ne 

At  least  4  4  KG  out  less  than  13  2  KG  of  HvOnodic  Add; 

At  least  32  KG  but  less  than  96  KG  of  isoatroie 

At  least  400  G  but  less  than  1  2  KG  of  Methyiarnine. 

At  least  50  KG  but  less  than  150  KG  of  N-MeuivieDhedrne 

At  least  50  KG  but  less  than  150  KG  of  N'Methyioseuooepnednne, 

At  least  1,3  KG  out  less  than  3.8  KG  of  Nitroethane 

At  least  20  KG  but  less  than  60  KG  of  Noroseudoeohedrine, 

At  least  2  KG  but  less  than  6  KG  of  Pnenyiacetic  Acid, 

At  least  20  KG  but  less  than  60  KG  oi  PhenyiproDanolamine; 

At  least  1  KG  but  less  than  3  KG  of  Pioeridine, 

At  least  32  KG  but  less  than  96  KG  of  Piperonal; 

At  least  160  G  but  less  'han  480  G  of  Propionic  Anhydride; 

At  least  2  KG  but  less  than  6  KG  ot  Pseuooeohedrine 

At  least  32  KG  but  less  than  96  KG  of  Safrole 

At  least  40  KG  Out  less  than  12G  KG  o<  J,  -i  Methyipnt-aionvDnedyi  Z  orooanone, 
List  II  Chemicals 

At  'east  3.3  KG  but  less  than  n  KG  of  Acetic  Anhvdnde; 

At  least  352  5  KG  but  less  than  1 1  /5  KG  of  Acetone. 

At  least  6  KG  but  less  than  20  KG  of  Benzyl  Chlofide; 

At  least  322.5  KG  but  less  than  1075  KG  of  Ethyl  Ether, 

At  least  360  KG  but  less  than  1200  KG  of  Methyl  Ethyl  Ketone; 

At  least  3  KG  but  less  'han  10  KG  of  Potassium  Permanganate; 

At  least  390  KG  but  less  than  1300  KG  ol  loluene. 
(4)     LisJ  I  Chemicals     

At  least  1 .2  KG  but  less  than  1  8  KG  of  Benzaldehyde; 

At  least  1,4  KG  but  less  than  2  KG  of  Benzyl  Cyanide; 

At  least  1  4  KG  but  less  than  2  KG  of  Ephecnne; 

At  least  14  G  but  less  than  20  G  of  Ergonovine, 

At  least  28  G  but  less  than  40  G  of  Ergotamine 

At  least  1  4  KG  bu*  less  'han  2  KG  of  Ethyiamme: 

At  least  3-08  KG  but  less  than  4  4  KG  of  Hydnodic  Acid; 

At  least  22,4  KG  but  less  than  32  KG  of  isoafroie: 

At  least  280  G  but  less  than  400  G  of  Methyiamme; 

At  least  35  KG  but  less  than  50  KG  of  N-Melhyleohednne. 

At  least  35  KG  but  less  than  50  KG  of  N-Metnylcseudcepnednne; 

At  least  879  G  but  less  than  1  3  KG  ol  Nitroethane 

At  least  14  KG  but  less  than  20  KG  of  Norpseudoeptieonne, 

At  least  1.4  KG  but  less  than  2  KG  of  Phenyiacetic  Aud, 

At  least  14  KG  but  less  than  20  KG  of  Phenylpropanolamine, 

At  least  700  G  but  less  than  1  KG  ol  Pipendme 

At  least  22  4  KG  but  less  than  32  KG  ol  Piperon.ji, 

At  least  1 12  G  but  less  than  160  G  of  Propionic  Anhydride. 

At  least  1.4  KG  but  less  than  2  KG  of  Pseudoepnedr-ne 

At  least  22.4  KG  but  less  than  32  KG  of  Safrole. 

At  least  28  KG  but  less  than  40  KG  of  3  4-Mefhylenedio)(yoheny!-2-propanone; 
Let  II  Chemicals 

At  least  1,1  KG  but  less  than  3,3  KG  of  Acetic  Anhydnoe 

At  least  117  5  KG  but  less  than  352  5  KG  ot  Acetone, 

At  least  2  KG  Cw/t  less  than  6  KG  of  Benzyl  Chlonde 

At  least  107  5  KG  but  less  than  322  5  KG  of  Ethyl  Ether 

At  least  120  KG  but  less  than  360  KG  of  Methyl  Ethyl  Ketone 

At  least  1  KG  but  less  than  3  KG  of  Potassium  Permangana'e. 

At  least  130  KG  but  less  than  390  KG  of  Toluene 
(5)  List  I  Ghetnicals  


Base  Offense 
level 


Level  24. 


Level  22 


UMI 
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Listed  chemicals  and  quantity 

Base  oflense 

level 

1 

At  least  712  G  but  less  than  1.2  KG  of  Benzaldehyde; 
At  least  800  G  but  less  than  1 .4  KG  of  Benzyl  Cyanide; 
At  least  800  G  but  less  than  1 .4  KG  of  Ephedhne; 
At  least  8  G  but  lessihan  14  G  of  Ergonovine; 
At  least  16  G  tHJt  less  than  28  G  of  Ergotamine; 
At  least  800  G  but  less  than  1 .4  KG  of  Ethylamlne; 
At  least  1 .76  KG  but  less  than  3.08  KG  of  Hydriodic  Acid; 
At  least  12.8  KG  but  less  than  22.4  KG  of  Isoafrole; 
At  least  160  G  but  less  than  280  G  of  Methylamine; 
At  least  20  KG  but  less  than  35,  KG  of  N-Methylephednne; 
At  least  20  KG  but  less  than  35  KG  of  fM-Methylpseudoephednne; 
At  least  503  G  but  less  than  879  G  of  Nitroethane; 
At  least  8  KG  but  less  than  14  KG  of  Norpseudoephedrine; 
At  least  800  G^JUt  less  than  1 .4  KG  of  Phenylacetic  Acid; 
At  least  8  KG  but  less  than  14  KG  of  Phenylpropanolamine; 
At  least  400  G  but  less  than  700  G  of  Piperkline; 
At  least  12.8  KG  but  less  than  22.4  KG  of  Piperonal; 
At  least  64  G  but  less  than  1 12  G  of  Propionic  Anhydride; 
At  least  800  G  but  less  than  1 .4  KG  of  Pseudoephedrine; 
At  least  12.8  KG  but  less  than  22.4  KG  of  Safrole; 

At  least  16  KG  but  less  than  28  KG  of  3,  4-Methylened(Oxyphenyl-2-propanone; 
List  II  Chemicals 

At  least  726  G  but  less  than  1.1  KG  of  Acetic  Anhydride; 
At  least  8225  KG  but  less  than  1 17.5  KG  of  Acetone; 
At  least  1 .4  KG  but  less  than  2  KG  of  Benzyl  Chloride; 
At  least  75.25  KG  but  less  than  107.5  KG  of  Ethyl  Ether; 
At  least  84  KG  but  less  than  120  KG  of  Methyl  Ethyl  Ketone; 
At  least  700  G  but  less  than  1  KG  of  Potassium  Permanganate; 
At  least  91  KG  but  less  than  130  KG  of  Toluene. 

(6)  List  I  Chemicals 

At  least  178  G  but  less  than  712  G  of  Benzaldehyde; 
At  least  200  G  but  less  than  800  G  of  Benzyl  Cyanide; 
At  least  200  G  but  less  than  800  G  of  Ephedrine; 
At  least  2  G  but  less  than  8  G  of  Ergonovine; 
At  least  4  G  but  less  than  16  G  of  Ergotamine; 
At  least  200  G  but  less  than  800  G  of  Ethylamine; 
At  least  440  G  but  less  than  1 .76  KG  of  Hydriodic  Acid; 
At  least  3.2  KG  but  less  than  12.8  KG  of  Isoafrole; 
At  least  40  G  but  less  than  160  G  of  Methylamine; 
At  least  5  KG  but  less  than  20  KG  of  N-Methylephednne; 
At  least  5  KG  but  less  than  20  KG  of  N-Methylpseudoephedrine; 
At  least  126  G  but  less  than  503  G  of  Nitroethane; 
At  least  2  KG  but  less  than  8  KG  of  Norpseudoephedrine; 
At  least  200  G  but  less  than  800  G  of  Phenylacetic  Acid; 
At  least  2  KG  but  less  than  8  KG  of  Phenylpropanolamine; 
At  least  100  G  but  less  than  400  G  of  Piperidine; 
At  least  3.2  KG  but  less  than  12.8  KG  of  Piperonal; 
At  least  16  G  but  less  than  64  G  of  Propionic  Anhydnde; 
At  least  200  G  but  less  than  800  G  of  Pseudoephedrine; 
At  least  3.2  KG  but  less  than  12.8  KG  of  Safrole; 

At  least  4  KG  but  less  than  16  KG  of  3,  4-Methylenedtoxyphenyl-2iDropanone, 
List  II  Chemicals 

At  least  440  G  but  less  than  726  G  of  Acetic  Anhydride; 

At  least  47  KG  but  less  than  82.25  KG  of  Acetone; 

At  least  800  G  but  less  than  1 .4  KG  of  Benzyl  Chloride; 

At  least  43  KG  but  less  than  75.25  KG  of  Ethyl  Ether; 

At  least  48  KG  but  less  than  84  KG  of  Methyl  Ethyl  Ketone; 

At  least  400  G  but  less  than  700  G  of  Potassium  Permanganate; 

At  least  52  KG  but  less  than  91  KG  of  Toluene. 

(7)  List  I  Chemicals  


Level  20 


Leve*  18. 
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Listed  chemicals  and  quantity 


At  least  142  G  but  less  than  178  G  of  Benzaldehyde; 

At  least  160  G  but  less  than  200  G  of  Benzyl  Cyanide; 

At  least  160  G  but  less  than  200  G  of  Ephednne, 

At  least  1  6  G  but  less  than  2  G  of  Ergonovtne: 

At  least  3.2  G  but  less  than  4  G  of  Ergotamine, 

At  least  160  G  but  less  than  200  G  of  Ethylamme, 

At  least  352  G  but  less  than  440  G  of  Hydriodic  Aad; 

At  least  2.56  KG  but  less  than  3.2  KG  of  Isoafrole; 

At  least  32  G  but  less  than  40  G  of  Methylamine, 

At  least  4  KG  but  less  than  5  KG  of  N-Methylephednne 

At  least  4  KG  but  less  than  5  KG  of  N-Methylpseudoephednne; 

At  least  100  G  but  less  than  126  G  of  Nitroethane; 

At  least  1 .6  KG  but  less  than  2  KG  of  ^tolpseudoephednne; 

At  least  160  G  but  less  than  200  G  of  Phenylacetic  Aad, 

At  least  1 .6  KG  but  less  than  2  KG  of  Phenylpfopandamme; 

At  least  80  G  but  less  than  100  G  of  Pipendine, 

At  least  2.56  KG  but  less  than  3.2  KG  of  Piperonal; 

At  least  12.8  G  but  less  than  16  G  of  Proptonic  Anhydnde, 

At  least  160  G  but  less  than  200  G  of  Pseudcephednne, 

At  least  2.56  KG  but  less  than  3.2  KG  of  Safrote; 

At  least  3.2  KG  but  less  than  4  KG  of  3,  4-Methylenedioxyphenyl-2  propanone; 
List  II    Chemicals 

At  least  1 10  G  but  less  than  440  G  of  Acetic  Anhydride, 

At  least  1 1 .75  KG  but  less  than  47  KG  of  Acetone, 

At  least  200  G  but  less  than  800  G  of  Benzyl  Chloride; 

At  least  10.75  KG  but  less  than  43  KG  of  Ethyl  Ether; 

At  least  12  KG  but  less  than  48  KG  of  Methyl  Ethyl  Ketone; 

At  least  100  G  but  less  than  400  G  of  Potassium  Permanganate; 

At  least  13  KG  but  less  than  52  KG  of  Toluene 

(8)     List  I  Chemicals  

At  least  107  G  but  less  than  142  G  of  Benzaldehyde; 
At  least  120  G  but  less  than  160  G  of  Benzyl  Cyanide; 
At  least  120  G  but  less  than  160  G  of  Ephednne, 
At  least  1.2  G  but  less  than  1.6  G  of  Ergonovine. 
At  least  2.4  G  but  less  than  3.2  G  of  Ergotamine. 
At  least  120  G  but  less  than  160  G  of  Ethylamme, 
At  least  264  G  but  less  than  352  G  of  Hydnodic  Acid; 
At  least  1.92  KG  but  less  than  2.56  KG  of  Isoafrole: 
At  least  24  G  but  less  than  32  G  of  Methylamine; 
At  least  3  KG  but  less  than  4  KG  of  N-Methylephednne: 
At  least  3  KG  but  less  than  4  KG  of  N-Methylpseudoephednne 
At  least  75  G  but  less  than  100  G  of  Nitroethane; 
At  least  1.2  KG  txit  less  than  1.6  KG  of  Norpseudoephednne, 
At  least  120  G  but  less  than  160  G  of  Phenylacetic  Aac, 
At  least  1 .2  KG  but  less  than  1 .6  KG  of  Phenylpropanolamine: 
At  least  60  G  but  less  than  80  G  of  Pipendine, 
At  least  1.92  KG  but  less  than  2.56  KG  of  Piperonal, 
At  least  9.6  G  but  less  than  12.8  G  of  Propionic  Anhydride. 
At  least  120  G  but  less  than  160  G  of  Pseudcephednne; 
At  least  1.92  KG  but  less  than  2.56  KG  of  Safrole. 

At  least  2.4  KG  but  less  than  3  2  KG  of  3  4  Methylenechoxyphenyi  2  propanone; 
List  II  Chemicals 

At  least  88  G  but  less  than  1 10  G  of  Acetic  Anhydride. 
At  least  9.4  KG  but  less  than  11  75  KG  of  Acetone; 
At  least  160  G  but  less  than  200  G  of  Benzyl  Chloride: 
At  least  8  6  KG  but  less  than  10.75  KG  of  Ethyl  Ether. 
At  least  9.6  KG  but  less  than  12  KG  of  Methyl  Ethyl  Ketone; 
At  least  80  G  but  less  than  100  G  of  Potassium  Permanganate, 
At  least  10.4  KG  but  less  than  13  KG  ot  Toluene 
(9)     List  I  Chemicals  


Base  oflense 
level 


Level  16. 


Level  14. 
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Listed  chemicals  and  quantity 


Base  oflense 
level 


At  least  2.7  KG  but  less  than  3.6  KG  of  Anttiranilic  Actd; 

At  least  80.25  G  but  less  than  107  G  of  Benzaldehyde; 

At  least  90  G  but  less  than  120  G  of  Benzyl  Cyanide; 

At  least  90  G  but  less  than  120  G  of  Ephednne; 

At  least  900  MG  but  less  than  1.2  G  of  Ergonovine; 

At  least  1 .8  G  txjt  less  than  2.4  G  of  Ergotamine; 

At  least  90  G  but  less  than  120  G  of  Ethylamine; 

At  least  198  G  but  less  than  264  G  of  Hydriodic  Acid; 

At  least  1.44  G  but  less  than  1.92  KG  of  Isoafrole; 

At  least  18  G  but  less  than  24  G  of  Methylamine; 

At  least  3.6  KG  but  less  than  4.8  KG  of  N-Acetylanthranilic  Acid; 

At  least  2.25  KG  but  less  than  3  KG  of  r4-Methylephednne; 

At  least  2.25  KG  but  less  than  3  KG  of  N-Methylpseudoephednne; 

At  least  56.25  G  but  less  than  75  G  of  Nitroethane; 

At  least  900  G  but  less  than  1 .2  KG  of  Nofpseudoephedrine; 

At  least  90  G  tnjt  less  than  120  G  of  Phenylacetic  Aad; 

At  least  900  G  but  less  than  1 .2  KG  of  Phenylpropanolamine; 

At  least  45  G  but  less  than  60  G  of  Piperidine; 

At  least  1.44  KG  but  less  than  1.92  KG  of  Piperonal; 

At  least  7.2  G  but  less  than  9.6  G  of  Propionic  Anhydnde; 

At  le^st  90  G  but  less  than  120  G  of  Pseudoephedrine; 

At  least  1 .44  G  but  less  than  1 .92  KG  of  Safrole; 

At  least  1 .8  KG  but  less  than  2.4  KG  of  3,  4-Methylenedioxyphenyl-2-propanone; 
List  II  Chemicals 

At  least  66  G  but  less  than  88  G  of  Acetic  Anhydride; 

At  least  7.05  KG  but  less  than  9.4  KG  of  Acetone; 

At  least  120  G  but  less  than  160  G  of  Benzyl  Chloride; 

At  least  6.45  KG  but  less  than  8.6  KG  of  Ethyl  Ether; 

At  least  7.2  KG  but  less  than  9.6  KG  of  Methyl  Ethyl  Ketone; 

At  least  60  G  but  less  than  80  G  of  Potassium  Permanganate; 

At  least  7.8  KG  but  less  than  10.4  KG  of  Toluene. 
(10)    List  I  Chemicals 

Less  than  2.7  KG  of  Anthranilic  Acid; 

Less  than  80.25  G  of  Benzaldehyde 

Less  than  90  G  of  Benzyl  Cyanide; 

Less  than  90  G  of  Ephednne; 

Less  than  900  MG  of  Ergonovine; 

Less  than  1 .8  G  of  Ergotamine; 

Less  than  90  G  of  Ethylamine; 

Less  than  198  G  of  Hydriodic  Acid; 

Less  than  1 .44  G  of  Isoafrole; 

Less  than  18  G  of  Methylamine; 

Less  than  3.6  KG  of  fM-Acetylanthranilic  Acid; 

Less  than  2.25  KG  of  N-Methylephedrine; 

Less  than  2.25  KG  of  N-Methylpseudoephednne; 

Less  than  56.25  G  of  Nitroethane; 

Less  than  900  G  of  Norpseudoephedrine; 

Less  than  90  G  of  Phenylacetic  Acid; 

Less  than  900  G  of  Phenylpropanolamine; 

Less  than  45  G  of  Piperidine; 

Less  than  1 .44  KG  of  Piperonal; 

Less  than  7.2  G  of  Propionic  Anhydnde; 

Less  than  90  G  of  Pseudoephedrine; 

Less  than  1 .44  G  of  Safrole; 

Less  than  1.8  KG  of  3,  4-Methylenedioxyphenyl-2-propanone; 
List  II  Chemicals 

Less  than  66  G  of  Acetic  Anhydride; 

Less  than  7.05  KG  of  Acetone; 

Less  than  120  G  of  Benzyl  Chloride; 

Less  than  6.45  KG  of  Ethyl  Ether; 

Less  than  12  KG  of  Methyl  Ethyl  Ketone; 

Less  than  60  G  of  Potassium  Permanganate; 

Less  than  7.8  KG  of  Toluene. 


Level  12 


The  Commentary  to  §  2Dl.ll 
captioned  "Application  Notes"  is 
amended  in  Note  4(a)  by  deleting  "three 
kilograms"  and  inserting  in  lieu  thereof 
"300  grams";  by  deleting  "24"  each  time 
if  appears  and  inserting  in  lieu  thereof 


"26";  and  by  deleting  "14"  and 
inserting  in  lieu  thereof  "16". 

Section  2L1A — Alien  Smuggling 

2.  Synopsis  of  Proposed  Amendment: 
This  amendment  implements  section 


203  of  the  Illegal  Immigration  Reform 
and  Immigrant  Responsibility  Act  of 
1996.  Section  203  directs  the 
Commission  to  amend  the  guidelines  for 
offenses  related  to  smuggling, 
transporting,  or  harboring  illegal  aliens. 
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The  legislation  dire<:ts  the  Commission 
to: 

"(A)  increase  the  base  offense  level  for 
such  offenses  at  least  ,)  offense  levels 
above  the  applicable  level  in  effect  on 
the  date  of  the  enactment  of  this  Act; 

(B)  review  the  sentencing 
enhancement  for  the  number  of  aliens 
involved  (U.S.S.G.  2L1. 1(b)(2)).  and 
increase  the  senteiu  in^  ontiancenieiU  by 
j!  least  .SO  percent  above  the  applicable 
enhancement  in  effect  on  the  date  of  the 
enactment  of  this  Act; 

{(.'.)  im[)ose  an  appropriate  sentencing 
enhancement  upon  an  offender  with  1 
prior  felony  convi(  tion  arising  out  of  a 
separate  and  prior  prosecution  lor  an 
offense  that  involved  the  same  or 
similar  underlying  conduct  as  tfie 
current  offense,  to  be  applied  in 
addition  to  any  sentencing  enhancement 
that  would  otherwise  apply  [uirsuant  to 
the  calculation  of  the  defemiant's 
criminal  historv-categorv:   *    *   *   (and 
Lin  additional  enhancement  for  2  or 
iiu^re  priors  I; 

(t.)  impose  an  appropriate  .sentencing 
enhancement  on  a  defendant  who,  in 
the  course  of  committing  an  offense 
tlescribed  in  this  subsection  (i)  nuirders 
or  otherwise  causes  death,  hodilv  injury, 
or  serious  bodily  uijury  to  a  defendant; 
liil  uses  or  brandishes  a  firearm  or  other 
dangerous  weapon:  or  (iii)  engages  in 
condu(.t  that  (onsciously  or  recklessly 
places  another  in  serious  danger  of 
death  or  serious  bodily  injurv: 

(F)  consider  whether  a  downward 
adjustment  is  appro[)riate  if  the  offense 
is  a  first  offense  and  involves  the 
smuggling  only  of  the  alien's  spouse  or 
child    '    *    •  "■ 

The  amendment  provides  for  a  higher 
base  offen.se  level  as  required  by  the 
legislatmn.  In  addition,  the  amendment 
provides  for  new  specifi(  offense 
I  barat.teristics  outiiiuu)  in  the 
legislation  and  adjusts  the  current 
specific  offense  characteristics  as 
dire<  ted  bv  the  legislation.  Finally,  the 
amendment  provides  for  clarifying 
commentary 

Proposed  Aiiicndnwnt:  Section 
2Ll. 1(a)(1)  is  amended  by  deleting  "20" 
and  uiserting  in  lieu  thereot  "|2:3-25j". 

Set;tmn  21,1. 1(a)(2)  is  amended  by 
deleting  "9"  and  inserting  in  lieu 
thereof"|12-14l". 

Section  2Ll  l(bj  is  amended  by 
deleting: 

"(1)  If  the  defendant  committed  the 
offen.se  other  than  for  profit  and  the  base 
offen.se  level  is  determined  under 
subsection  (a)(2),  decrease  by  3  levels. 

(2)  If  the  offense  involved  the 
smuggling,  transporting,  or  harboring  of 
SIX  or  more  unlawful  aliens,  increa.se  as 
follows: 


Number  of  unlawful  aliens  smug- 
gled, transported,  or  harbored 


(A)  6-24 

(B)  25-99 

(C)  100  or  more 


Increase  in 
level 


Add  2. 
Add  4. 
Add  6. 


(3)  If  the  defendant  is  an  unlawful 
alien  who  has  been  deported 
(voluntarily  or  involuntarily)  on  one  or 
more  occasions  prior  to  the  instant 
offense,  and  the  offense  level 
determined  above  is  less  than  level  8, 
increase  to  level  8." 
and  inserting  in  lieu  thereof: 

"(1)  If  the  offense  involves  the 
smuggling,  transporting,  or  harboring 
only  of  the  defendant's  spouse  or  child, 
decrease  by  |2-3|  levels. 

(2)  If  the  offense  involved  the 
smuggling,  transporting,  or  harboring  of 
three  or  more  unlawful  aliens,  increase 
as  follows: 


Numt)er  of  unlawful  aliens  smug- 
gled, transported,  or  harbored 


(A) 
(B) 
(C) 
(D) 
(E) 


3-5 

&-11  

12-24  

25-99  

1 00  or  more 


Increase  in 
level 


Add  1. 
Add  3. 
Add  5. 
Add  7. 
Add  9. 


(3)  [Option  1:  If  the  defendant 
committed  the  instant  ofTense 
subsequent  to  sustaining  (A)  one 
conviction  for  an  immigration  and 
naturalization  offense,  increase  by  2 
levels;  or  (B)  two  convictions  for 
immigration  and  naturalization  offenses 
each  arising  out  of  separate 
prosecutions,  increase  by  4  levels. I 

[Option  2:  If  the  defendant  at  the  time 
of  sentencing  had  been  previously 
convicted  of  (A)  one  immigration  and 
naturalization  offense  arising  out  of  a 
separate  and  prior  prosecution,  increase 
by  2  levels;  or  (B)  two  immigration  and 
naturalization  offenses  each  arising  out 
of  separate  prosecutions,  increase  by  4 
levels.  I 

(4)  (A)  If  a  firearm  was  discharged, 
increase  by  6  levels,  but  if  the  resulting 
offense  level  is  less  than  level  |22-24|, 
increase  to  level  (22-24|; 

(B)  if  a  dangerous  weapon  (including 
a  firearm)  was  brandished  or  otherwise 
used,  increase  by  4  levels,  but  if  the 
resulting  offense  level  is  less  than  level 
[20-221,  increase  to  level  |2()-22|; 

(C)  if  a  dangerous  weapon  (including 
a  firearm)  was  possessed,  increase  by  2 
levels,  but  if  the  resulting  offense  level 
is  less  than  level  |18-20|,  increase  to 
level  |18-20|. 

[Option  1:  (D)  if  the  offense  involved 
recklessly  creating  a  substantial  risk  of 
death  or  serious  bodily  injury  to  another 
person,  increase  by  2  levels,  but  if  the 
resulting  offense  level  is  less  than  level 
1 18-20),  increase  to  level  |l8-20|j. 


[Option  2:  (5]  If  the  offense  involved 
recklessly  creating  a  substantial  risk  of 
death  or  serious  bodily  injury  to  another 
person,  increase  by  2  levels,  but  if  the 
resulting  offense  level  is  less  than  level 
118-201,  increase  to  level  [18-20|. 

(6)  If  any  person  died  or  sustained 
bodily  injury  as  a  result  of  the  offense, 
increase  the  offen.se  level  accordingly: 

(1)  Bodily  Injury  Add  2  levels. 

(2)  Serious  Bodily  Injury  ....     Add  4  levels. 

(3)  Pemianent  or  Life-  Add  6  levels. 
ThreHt(!ning  Bodily  Injury. 

14]     Death  .". Add  8  levels. 

(c)  Cross  Reference. 

If  any  person  was  killed  under 
circumstances  that  would  constitute  murder 
under  18  U.S.C.  §  1111  had  such  killing  taken 
place  within  the  special  maritime  and 
territorial  jurisdiction  of  the  linited  States, 
iip[)ly  the  appropriate  murder  guideline  from 
Chapter  two.  Part  A.  Subpart  1" 

The  Commentary  to  §  2L1.1  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  deleting  "dangerous  or 
inhumane  treatment,  death  or  bodily 
injury,  possession  of  a  dangerous 
weapon,  or". 

The  Commentary  to  §  2L1 . 1  captioned 
"Application  Notes  is  amended  by 
inserting  the  following  additional  notes: 

"|7.  Under  subsections  (b)(4)(A)  and 
(b)(4)(B),  the  defendant  is  accountable  if 
(A)  the  defendant  discharges, 
brandishes,  or  otherwise  uses  a  firearm, 
or  (B)  another  person  discharges, 
brandishes,  or  otherwise  uses  a  firearm 
and  the  defendant  is  aware  of  the 
presence  of  the  firearm.  Under 
subsection  (b)(4)(C),  the  defendant  is 
accountable  if  the  defendant  or  another 
person  possesses  a  dangerous  weapon 
during  the  offense. I 

8.  Prior  felony  conviction(s)  resulting 
in  an  adjustment  under  subsection  (b)(3) 
are  also  counted  for  purposes  of 
determining  criminal  history  points 
pursuant  to  Chapter  Four,  Part  A 
(Criminal  History). 

9.  Reckless  conduct  triggering  the 
adjustment  from  subsection(b)(5)  can 
vary  widely.  Such  conduct  may  include, 
but  is  not  limited  to,  transporting 
persons  in  the  trunk  or  engine 
compartment  of  a  motor  vehicle, 
carrying  substantially  more  passengers 
than  the  rated  capacity  of  a  motor 
vehicle  or  vessel,  or  harboring  persons 
in  a  crowded,  dangerous,  or  inhumane 
condition.  If  the  reckless  conduct 
triggering  the  adjustment  in  subsection 
(b)(4)(C)  includes  only  conduct  related 
to  fieeing  from  a  law  enforcement 
officer,  do  not  apply  an  adjustment  from 
§  3C1.2  (Reckle.ss  Endangerment  During 
Flight).  [Do  not  apply  the  adju.stment  in 
subsection  (b)(4)(D)  if  the  reckless 
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conduct  that  created  a  substantial  risk  of 
death  or  serious  bodily  injury  includes 
only  conduct  related  to  weapon 
possession  or  use.j 

10.  An  'immigration  and 
naturalization  offense"  means  any 
offense  covered  by  Chapter  2,  Part  L. 

11.  For  purposes  of  this  section,  the 
term  "child"  is  defined  at  section 
101(b)(1)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  §  1101(b)(1)) 
and  "spouse"  is  defined  at  section 
101(a)(35)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C. 
§1101(a)(35))." 

The  Commentary  to  §  2L  1.1  captioned 
"Background"  is  amended  by  deleting 
the  following: 

"A  specific  offense  characteristic 
provides  a  reduction  if  the  defendant 
did  not  commit  the  offense  for  profit. 
The  offense  level  increases  with  the 
number  of  unlawful  aliens  smuggled, 
transported,  or  harbored." 

The  Commentary  to  §  2L1.1  captioned 
"Background"  is  amended  by  inserting 
the  following  after  "In  large  scale": 

"smuggling  or  harboring". 

Section  2L2.1  and  2L2. 2— Immigration 
Document  Fraud 

3.  Synopsis  of  Proposed  Amendment: 
This  amendment  implements  section 
211  of  the  Illegal  Immigration  Reform 
and  Immigrant  Responsibility  act  of 
1996.  Section  211  directs  the 
Commission  to  amend  the  guidelines  for 
offenses  related  to  the  fraudulent  use  of 
government  issued  documents.  The 
Commission  is  directed  to: 

"(A)  increase  the  base  offense  level  for 
such  offenses  at  least  2  offense  levels 
above  the  level  in  effect  on  the  date  of 
the  enactment  of  this  Act: 

(B)  review  the  sentencing 
enhancement  for  the  number  of 
documents  or  passports  involved 
(U.S.S.G.  2L2. 1(b)(2)),  and  increase  the 
upward  enhancement  by  at  least  50 
percent  above  the  applicable 
enhancement  in  effect  on  the  date  of  the 
enactment  of  this  Act; 

(C)  impose  an  appropriate  sentencing 
enhancement  upon  an  offender  with  1 
prior  felony  conviction  arising  out  of  a 
separate  and  prior  prosecution  for  an 
offense  that  involved  the  same  or 
similar  underlying  conduct  as  the 
current  offense,  to  be  applied  in 
addition  to  any  sentencing  enhancement 
that  would  otherwise  apply  pursuant  to 
the  calculation  of  the  defendant's 
t;riminal  history  category;  .  .  .  [and  an 
additional  enhancement  for  2  or  more 
priors];" 

The  amendment  provides  for  a  higher 
base  offense  level  as  required  by  the 
legislation.  In  addition,  the  amendment 
provides  for  a  new  specific  offense 


characteristic  for  defendants  who  have 
one  or  more  prior  convictions  for  the 
same  or  similar  conduct — as  outlined  in 
the  legislation — and  adjusts  the  current 
specific  offense  characteristics  as 
directed  by  the  legislation  and 
consistent  with  other  guidelines. 
Finally,  the  amendment  provides  for 
clarifying  commentary. 

Proposed  Amendment:  Section  2L2.1 
is  amended  by  deleting  "9"  and 
inserting  in  lieu  thereof  "|  11-13]". 

Section  2L2.1(b)  is  amended  by 
deleting: 

"(1)  If  the  defendant  committed  the 
offense  other  than  for  profit,  decrease  by 
3  levels. 

(2)  If  the  offense  involved  six  or  more 
documents  or  passports,  increase  as 
follows: 


Numt)er  o1  documents/passports 


Increase  in 
level 


(A)  6-24 

(B)  25-99  

(C)  100  or  more 


Add  2. 
Add  4. 
Add  6.' 


and  insert  in  lieu  thereof: 

"(1)  lOption  1:  If  the  defendant 

committed  the  offense  other  than  for 

profit  and  had  not  been  convicted  of  an 

immigration  and  naturalization  offense 

prior  to  the  commission  of  the  instant 

offense,  decrease  by  3  levels] 
[Option  2:  If  the  offense  involves 

documents  only  related  to  the 

defendant's  spouse  or  child,  decrease  by 

[2-3]  levels.] 
(2)  If  the  offense  involved  three  or 

more  documents  or  passports,  increase 

as  follows: 


Numtjer  of  documents/passports 


Increase  in 
level 


(A) 
(B) 

(C) 
(D) 
(E) 


3-5 

6-11  

12-24   

25-99  

1 00  or  more 


Add  1. 
Add  3. 
Adds. 
Add  7. 
Add  9." 


Section  2L2.1(b)  is  amended  bv 
inserting  the  following  additional 
subdivision: 

"(3)  lOption  1:  If  the  defendant 
committed  the  instant  offense 
subsequent  to  sustaining  (A)  one 
conviction  for  an  immigration  and 
naturalization  offense,  increase  by  2 
levels;  or  (B)  two  convictions  for 
immigration  and  naturalization  offenses 
each  arising  out  of  separate 
prose<:utions,  increa.se  by  4  levels.) 

jOption  2:  If  the  defendant  at  the  time 
of  sentencing  had  been  previously 
convicted  of  (A)  one  immigration  and 
naturalization  offense  arising  out  of  a 
.separate  and  prior  prosecution,  increase 
by  2  levels;  or  (B)  two  immigration  and 


naturalization  offenses  each  arising  out 
of  separate  prosecutions,  increase  by  4 

levels.!" 

The  Commentary  to  ^  2L2.1  captioned 
".Application  Notes  '  is  amended  bv 
inserting  the  following  additional  notes: 

"4.  Prior  felonv  conviction(s) 
resullin^i  in  nn  adjustment  un(ier 
subsection  (b)l4)  are  also  counted  for 
purposes  of  determining  criminal 
history  points  pursuant  to  Chapter  Four, 
Part  A  (Criminal  History! 

S.  An  "immigration  and 
naturalization  offense  '  means  anv 
offense  t:overed  by  Chapter  2,  Part  L. 

B.  For  purposes  of  this  section,  the 
term  "child"  is  defined  at  section 
101(b)(1)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  «?  1 101(b)(lj) 
and  "spouse"  is  defined  at  section 
101(a)(3,5)  of  the  Immigration  and 
Nationalitv  Act  (8  U.S.C 
§1101(a)(3.5))." 

Section  2L2.2(a)  is  amended  by 
deleting  "6"  and  inserting  in  lieu 
thereof  "18-101" 

Section  2L2.2(b)  is  amended  by 
deleting  "Characteristic"  and  inserting 
in  lieu  thereof  "Characteristics ";  and  by 
inserting  the  following  new  subdivision: 

"(2)  lOption  1:  If  the  defendant 
committed  the  instant  offense 
subsequent  to  sustaining  (A)  one 
convii.tion  for  an  immigration  and 
naturalization  offense,  increase  by  2 
levels;  or  (B)  two  convictions  for 
immigration  and  naturalization  offenses 
each  arising  out  of  separate 
prosecutions,  increase  by  4  levels.] 

lOption  2:  If  the  defendant  at  the  time 
of  sentencing  had  been  previously 
convicted  of  (A)  one  immigration  and 
naturalization  offense  arising  out  of  a 
separate  and  prior  prosecution,  increase 
by  2  levels;  or  (B)  two  immigration  and 
naturalization  offenses  each  arising  out 
of  separate  prosecutions,  increase  bv  4 
levels.]" 

The  Commentary  to  *?  21.2.2  captioned 
"Application  Note"  is  amended  by 
deleting  and  inserting  in  lieu  thereof 
"Notes":  and  bv  inserting  the  following 
additional  notes; 

"2.  Prior  felony  convi(:tion(s) 
resulting  in  an  adjustment  under 
subsection  (b)(4)  are  also  counted  for 
purposes  of  determining  (.riminal 
hislorv  points  pursuant  to  Chapter  Four, 
Part  A^((>iminal  History) 

3.  An  'unmigration  and  naturalization 
offense'  means  any  offense  covered  by 
Chapter  2,  Part  L.". 

Section  2H4  l—Involuntan'  Senitude 

4.  Svnopsis  of  Proposed  Amendment: 
This  amendment  implements  section 
218  of  the  Illegal  immigration  Reform 
and  Immigrant  Responsihiiits  act  of 
1996.  Section  218  directs  the 
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Commission  to  review  the  guideline  for 
peonage,  involuntary  servitude  and 
slave  trade  offenses  and  amend  the 
guideline,  as  necessary,  tu: 

"(A)  reduce  or  eliminate  any 
unwarranted  disparity  *    *    *  between 
the  sentences  for  peonage,  involuntary 
servitude,  and  slave  trade  offenses,  and 
the  sentences  for  kidnapping  offen.ses 
and  alien  smuggling: 

(B)  ensure  that  the  applicable 
guidelines  for  defendants  convicted  of 
peonage,  involuntary  servitude,  and 
slave  trade  offenses  are  sufficiently 
stringent  to  deter  such  offenses  and 
adequately  re.tlect  the  heinous  nature  of 
such  offenses;  and 

(C)  ensure  that  the  guidelines  reflect 
the  general  appropriuteiusss  of  enhanced 
sentences  for  defendants  whose 
peonage,  involuntary  servitude,  or  slave 
trade  offenses  involve,  (i)  a  large 
number  of  victims;  (ii)  the  use  or 
threatened  use  of  a  dangerous  weapon; 
or  (iii)  a  prolonged  period  of  peonage  or 
involuntary  servitude." 

The  amendment  generallv  tracks  the 
structure  of  the  kidnapping  guideline. 

Section  2H4  1  is  amended  by  deleting 
the  s<«:tion  in  its  entirety  and  replacing 
in  lieu  thereof  the  following: 

"ti2H4.1   Peonage,  Involuntary 
Servitude,  and  Slave  Trade 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(11 118-24] 

(b)  Specific  Offense  Characteristics 

(1)  [A]  If  any  victiiTi  sustained 
permanent  or  life-threatening  boiiily 
injury,  iiu^rease  by  [4— 6|  levels:  (B)  if 
any  victim  sustained  serious  bodily 
injury,  increase  by  [2— 4|  levels. 

(2)  If  a  dangerous  weapon  was  used, 
increase  by  12-4]  levels. 

[3]  If  anv  victim  was  held  in  a 
condition  of  servitude  or  peonage  for 
(A)  more  than  one  year,  increase  by  (3— 
.Sj  levels;  (B)  between  IHU  days  and  one 
year,  increase  by  |2-4|  levels;  (C)  more 
than  thirty  days  but  less  than  180  days, 
increase  by  1 1-.T(  level. 

(4)  If  any  other  offense  was  committed 
during  the  commission  of  or  in 
connection  with  the  servitude,  peonage, 
or  slave  trade  offense,  increase  to  the 
greater  of: 

(A)  2  plus  the  offense  level  as 
determined  above,  or 

(B)  2  plus  the  offense  level  from  the 
offense  guideline  applicable  to  that 
other  offense,  but  in  no  event  greater 
than  level  4.1. 

Commentary 

Statutorv  Provisions:  18  U.S.C.  §§  241, 
1581-1.588 

Application  Notes: 

1.  Under  subsection  (b)f4).  'anv  other 
offense*    *    *  committed  durnig  the 


commission  of  or  in  connection  with  the 
servitude,  peonage,  or  slave  trade 
offense'  means  any  conduct  that 
constitutes  an  offense  under  federal, 
state,  or  local  law  (other  than  an  offense 
that  is  itself  covered  under  Chapter 
Two,  Part  H,  Subpart  4).  See  the 
Commentary  in  §2Hl.l  for  an 
explanation  of  how  to  treat  a  count  of 
convirtion  which  sets  forth  more  than 
one  'other  ■  offense. 

2.  Definitions  of  'serious  bodily 
injury'  and  'permanent  or  life- 
threatening  bodily  injury'  are  found  in 
the  Commentary  to  •*  iBl.l  (Application 
Instructions). 

3.  'A  dangerous  weapon  was  used' 
means  that  a  firearm  was  discharged,  or 
a  'firearm'  or  'dangerous  weapon'  was 
'otherwise  used"  (as  defined  in  the 
Commentary  to  §  iBl.l  (Application 
Instructions)). 

4.  If  the  offense  involved  the  holding 
of  more  than  10  victims  in  a  condition 
of  involuntary  servitude  or  peonage,  an 
upward  departure  may  be  warranted. 

Background:  This  section  covers 
statutes  that  prohibit  peonage, 
involuntary  servitude,  and  slave  trade. 
For  purposes  of  deterrence  and  just 
punishment,  the  minimum  base  offense 
level  is  (18-24).". 

Issue  for  Comment:  Section  218  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
directs  the  Commission  to  ensure  that 
the  guidelines  reflect  the  general 
appropriateness  of  enhanced  sentences 
for  defendants  whose  peonage, 
involuntary  servitude,  or  slave  trade 
offenses  involve  a  large  number  of 
victims.  The  Conmiission  seeks 
comment  on  whether  the  current 
enhancements  provided  under  the 
guidelines'  multiple  coiuit  provisions 
are  sufficient  to  ensure  appropriately 
enhanced  sentences  when  peonage, 
involuntary  servitude,  or  slave  trade 
offen.ses  involve  a  large  numlier  of 
victims  or  whether  a  new  specific 
offense  characteristic  for  n  large  number 
of  victims  is  needed. 

Non-Kmergenty  Amendments 

Section  3 A  1.4    Terrorism 

5.  Synopsis  of  Proposed  Amendment: 
This  amendment  proposes  to  make 
permanent  the  emergency  amendment 
promulgated  by  the  Commission  to 
implement  section  730  of  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  (Pub.  L.  104-132; 
110  Stat.  1214).  That  se<:tion  gave  the 
Commission  emergency  authority. 
under  section  21(a)  of  the  Sentencing 
Act  of  1987,  to  amend  the  sentencing 
guidelines  so  that  the  Chapter  3 
adjustment  in  §  3A1.4,  relating  to 


international  terrorism,  applies  more 
broadly  to  Federal  crimes  of  terrorism, 
as  defined  in  section  2332b(g)  of  title  18, 
United  States  Code.  By  vote  of  the 
Commission,  the  emergency  amendment 
became  effective  November  1,  1996. 
However,  under  the  terms  of  section 
21(a)  of  the  Sentencing  Act  of  1987,  the 
emergency  amendment  will  no  longer 
be  in  effect  after  submission  of  the  next 
report  to  Congress  under  28  U.S.C. 
Ij  994(p)  unless  in  the  next  report,  the 
Commission  submits  (and  Congress 
does  not  disapprove)  an  amendment  to 
make  it  permanent. 

Proposed  Amendment:  Section  3A1.4 
is  amended  in  the  title  by  deleting 
"International". 

Section  3Al.4(a)  is  amended  by 
deleting  "international"  and  inserting  in 
lieu  thereof  "a  federal  crime  of. 

The  Commentary  to  §  3A1.4  captioned 
"Application  Notes"  is  amended  in 
Note  1  in  the  first  sentence  by  deleting 
"international"  and  inserting  in  lieu 
thereof  "a  federal  crime  of';  and  in  the 
sec:ond  sentence  by  deleting 
"International"  and  in.serting  in  lieu 
thereof  "Federal  crime  of;  and  by 
deleting  "2331  "  and  inserting  in  lieu 
thereof  "■2332b(g)". 

Section  IB  1.1     Application  Instructions 

6.  Synopsis  of  Proposed  Amendment: 
This  is  a  two-part  amendment  to  §  iBl.l 
(Application  Instructions).  First,  the 
amendment  corrects  a  technical  error  in 
!^  iBl.l(b).  Second,  the  amendment 
expands  the  definition  of  "offense"  to 
specify  what  is  meant  by  the  term 
"instant  offense."  This  term  is  used  to 
distinguish  the  current  or  "instant" 
offense  from  prior  criminal  offenses. 
Currently,  this  term  is  not  defined  and 
has  repeatedly  raised  questions  about  its 
application.  This  amendment  defines 
this  term  to  mean  the  offense  of 
conviction  and  relevant  conduct,  unless 
a  different  meaning  is  expressly  stated 
or  is  otherwise  clear  from  the  context. 

Two  conforming  amendments  are 
necessary.  The  first  t:onforming 
amendment  adds  commentary  defining 
the  term  "instant  offense"  in  relation  to 
§3Cl.l.  Secrtion  3C1.1  requires  more 
extensive  commentary  regarding  this 
term  be<;ause  of  the  variety  of  situations 
covered  by  this  guideline.  The  second 
conforming  amendment  makes  explicit 
that,  with  respect  to  §§4Bl.l  and  4B1.2, 
the  "instant  offense"  is  the  offense  of 
conviction.  Currently,  §4Bl.l  expressly 
states  this  in  subdivision  (2),  but  not  in 
subdivision  (1). 

Proposed  Amendment:  Section 
iBl.l(b)  is  amended  by  inserting  ", 
cross  references,  and  special 
instructions"  immediately  following 
"characteristics  ". 
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The  Commentary  to  §  iBl.l  captioned 
"Application  Notes"  is  amended  in 
Note  1(1)  by  inserting  as  the  second 
sentence  "The  term  'instant'  is  used  in 
connection  with  'offense'  when,  in  the 
context,  it  is  necessary  to  distinguish 
the  current  or  'instant'  offense  from 
prior  criminal  offenses.". 

The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  by 
in.serting  the  following  additional  note 
at  the  end: 

"8.  'During  the  investigation  or 
prosecution  of  the  instant  offense' 
means  during,  and  in  relation  to,  the 
investigation  or  prosecution  of  the 
federal  offense  of  which  the  defendant 
is  convicted  and  any  offense  or  related 
civil  violation,  committed  by  the 
defendant  or  another  person,  that  was 
part  of  the  same  investigation  or 
prosecution,  whether  or  not  such 
offense  resulted  in  conviction  or  such 
violation  resulted  in  the  imposition  of 
civil  penalties.  It  is  not  necessary  that 
the  obstructive  conduct  pertain  to  the 
particular  count  of  which  the  defendant 
was  convicted. 

'During  the  sentencing  of  the  instant 
offense'  means  during,  and  in  relation 
to,  the  sentencing  phase  of  the  process, 
including  the  preparation  of  the 
presentence  report.". 

Section  4B1.1  is  amended  by  deleting 
"of  the  instant  offense"  and  inserting  in 
lieu  thereof  "the  defendant  committed 
the  instant  offense  of  conviction  ". 

Section  4Bl.2(3)  is  amended  by 
inserting  "of  conviction"  immediately 
before  "subsequent". 

Section  lBl.2    Applicable  Guidelines 

7.  Synopsis  of  Proposed  Amendment: 
This  amendment  amends  §  lBl.2 
(Applicable  Guidelines)  and  the 
Statutory  Index  to  clarify  that,  "jxcept  as 
otherwise  provided  in  the  Introduction 
to  the  Statutory  Index,  the  Statutory 
Index  will  specify  the  Chapter  Two 
offense  guideline  most  applicable  to  an 
offense  of  conviction.  ~ 

Proposed  Amendment:  The 
Commentary  to  §  lBl.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting  "The  Statutory  Index 
(Appendix  A)  provides  a  listing  to  assist 
in  this  determination."  and  inserting  in 
lieu  thereof  "Except  as  otherwise 
provided  in  the  Introduction  to  the 
Statutory  Index,  the  Statutory  Index 
specifies  the  offense  guideline  section(s) 
in  Chapter  Two  most  applicable  to  the 
offense  of  conviction.":  by  inserting  "in 
the  Statutory  Index"  immediately 
following  "referenced";  by  inserting 
"more  than  one  ofTense  guideline 
section  may  be  referenced  in  the 
Statutory  Index  for  that  particular 
statute  and"  immediately  following 


"offense  guidelines,";  by  inserting  "of 
the  referenced"  immediately  following 
"determine  which";  and  by  deleting 
"section"  immediately  before  "applies" 
and  inserting  in  lieu  thereof  "sections". 

The  Introouction  to  Appendix  A  is 
amended  in  the  first  paragraph  by 
inserting  "Therefore,  as  a  general  rule, 
when  determining  the  guideline  section 
from  Chapter  Two  most  applicable  to 
the  ofTense  of  conviction  for  purposes  of 
§  iBl.l,  use  the  guideUne  referenced  for 
that  statute  in  this  index."  after  the  first 
sentence;  deleting  "If,  in  an  atypical 
case,  the  guideline  .section  indicated  for 
the  statute  of  conviction  is 
inappropriate  because  of  the  particular 
conduct  involved,  use  the  guideline 
section  most  applicable  to  the  nature  of 
the  offense  conduct  charged  in  the 
count  of  which  the  defendant  was 
convicted.  (See  §  lBl.2.)";  and  by 
inserting  "referenced"  immediately 
before  "for  the  substantive". 

The  Introduction  to  Appendix  A 
(Statutory  Index)  is  amended  by  moving 
the  second  paragraph  to  the  end  of  the 
first  paragraph. 

The  Introduction  to  Appendix  A 
(Statutory  Index)  is  amended  by 
deleting  the  second  (formerly  the  third) 
paragraph  as  follows: 

"For  those  offenses  not  listed  in  this 
index,  the  most  analogous  guideUne  is 
to  be  applied.  (See  §  2X5.1.)"., 

And  inserting  in  lieu  thereof: 

"However,  there  are  exceptions  to  the 
general  rule  set  forth  above.  If  the 
statute  of  conviction  (1)  is  not  listed  in 
this  index;  or  (2)  is  listed  in  this  index 
but  the  guideline  section  referenced  for 
that  statute  is  no  longer  appropriate  to 
cover  the  offense  conduct  charged 
because  of  changes  in  law  not  yet 
reflected  in  this  index,  use  the  most 
analogous  guideline.  (See  §  2X5.1.)". 

Section  lBl.3    Relevant  Conduct 

a.  Synopsis  of  Proposed  Amendment: 
This  amendment  incorporates  into 
§  lBl.3  (Relevant  Conduct)  the  holding 
in  United  States  v.  Hill,  79  F.3d  1477 
(6th  Cir.  1996),  that  when  two 
controlled  substance  transactions  are 
conducted  more  than  one  year  apart,  the 
fact  that  the  same  controlled  substance 
was  involved  in  both  transactions  is 
insufficient,  without  more,  to 
demonstrate  that  the  transactions  were 
part  of  the  "same  course  of  conduct"  or 
"common  scheme  or  plan". 

Proposed  Amendment:  The 
Commentary  to  §  lBl.3  captioned 
"Application  Notes"  is  amended  in 
Note  9(B)  by  deleting  "For  example, 
where"  and  inserting  in  lieu  thereof 
"If;  and  by  inserting  after  the  fourth 
sentence  "For  example,  if  two 
controlled  substance  transactions  are 


conducted  more  than  one  year  apart,  the 
fact  that  the  transactions  involved  the 
same  controlled  substance,  without 
more  information,  is  insufficient  to 
show  that  they  are  part  of  the  same 
course  of  conduct  or  common  scheme  or 
plan."  after  the  fourth  sentence. 

9.  Synopsis  of  Proposed  Amendment: 
This  amendment  addresses  the  issue  of 
whether  acquitted  conduct  may  be 
considered  for  sentencing  purposes. 
Option  1  of  this  amendment  excludes 
the  use  of  acquitted  conduct  as  a  basis 
for  determining  the  guideline  range. 
Option  1  has  two  suboptions,  either  or 
both  of  which  could  be  added.  Option 
1(A)  adds  the  bracketed  language,  in  the 
guideline  and  application  note, 
providing  that  acquitted  conduci  shall 
be  considered  if  established 
independently  of  evidence  admitted  at 
trial.  Option  i(B)  invites  the  use  of 
acquitted  conduct  as  a  basis  for  upward 
departure. 

Option  2  is  derived  from  a 
"compromise"  proposal  suggested 
several  years  ago  by  the  Commission's 
Practitioners'  Advisory  Group  It 
excludes  acquitted  condurt  from 
consideration  in  determining  the 
guideline  range  unless  such  conduct  is 
established  by  the  "clear  and 
convincing"  standard,  rather  than  the 
less  exacting  "preponderani;e  of  the 
evidence"  standard  generally  applicable 
to  the  determination  of  relevant 
conduct. 

Option  3  expressly  provides  what 
currently  is  arguably  implicit  in  the 
Relevant  Conduct  guideline:  that 
acquitted  conduct  should  be  evaluated 
using  the  same  standards  as  any  other 
form  of  unconvicted  conduct  and 
included  in  determining  the  guideline 
range  if  those  standards  are  met 
However,  the  amended  commentary 
invites  a  discretionary  downward 
departure  to  exclude  such  conduct  if  the 
use  of  that  conduct  to  enhance  the 
sentence  raises  substantial  concerns  of 
fundamental  fairness.  It  also  states  what 
should  be  the  obvious  appropriate  floor 
for  such  a  downward  departure. 

Proposed  Amendment.  [Option  lA: 
Section  lBl.3  is  amended  by  in.serting 
the  following  new  subsection: 

"(c)  Acquitted  conduct,  i.e..  conduct 
■  necessarily  rejected  by  the  trier  of  fad 
in  finding  the  defendant  not  guilty  of  a 
charge,  shall  not  be  considered  relevant 
conduct  under  this  set:tion  unless  it  is 
independently  established  by  evidence 
not  admitted  at  trial." 

The  Commentary'  to  §  iBl  3  captioned 
"Applic;ation  Notes"  is  amended  by 
renumbering  Note  10  as  Note  11  and  by 
inserting  the  following  as  new  Note  10 

"10.  Subsedion  (c)  provides  that 
conduct  (i.e.,  acts  and  omissions)  of 
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which  the  defendant  has  been  acquitted 
after  trial  ordinarily  shall  not  be 
considered  in  determining  the  guideline 
range.  In  applying  this  provision,  the 
court  should  be  mindful  that  evidence 
not  admissible  at  trial  properly  may  be 
considered  at  sentencing  and  that 
application  of  the  guidelines  often  may 
involve  determinations  somewhat 
different  from  those  necessary  for 
conviction  of  an  offense.  For  example, 
the  factors  necessary  to  establish  the 
enhancement  in  *?  201. 1(b)(1)  for 
possession  of  a  weapon  in  a  controlled 
substance  offense  are  different  from  the 
elements  necessary  to  find  a  dofeiuhml 
guilty  of  using  or  carrying  a  firearm  in 
connection  with  that  offense,  in 
violation  of  IH  U.S.C.  sj  q24(c);  therefore, 
an  acquittal  of  that  offen.se  would  not 
necessarily  foreclose  the  application  of 
the  weapon  enhancement.  Moreover, 
even  if  the  defendant  is  acquitted  of  a 
charge  under  18  U.S.C.  «?  924(c).  the 
weapon  enhancement  in  <!)  2Dl. 1(b)(1) 
may  apply  if.  for  example,  another 
person  possessed  a  weapon  as  part  of 
jointly  undertaken  criniinal  activity 
with  the  defendant  and  the  possession 
of  the  weapon  was  reasonably 
foreseeable  ".  I 

iOption  IB:  Section  iKl.l  is  amended 
by  inserting  the  following  new 
subsection 

"(c)  Acquitted  conduct,  i.e.,  conduct 
neces.sarily  rejected  by  the  trier  of  fact 
in  finding  the  defendant  not  guilty  of  a 
charge,  shall  not  be  considered  relevant 
londuct  under  this  section  ". 

The  Commentary'  to  *>  iRl.'i  captioned 
"Application  Notes"  is  amended  bv 
renumbering  .Note  10  as  Note  1 1  and  bv 
inserting  the  following  as  new  Note  10: 

"10.  .Subsection  (c)  provides  that 
conduct  (i.e..  acts  and  omissions)  of 
which  the  defendant  has  ()een  acquitted 
after  trial  shall  not  he  considered  in 
determining  the  guideline  range.  In 
applying  this  provision,  the  court 
should  be  mindhil  that  application  of 
the  guidelines  often  ma\  involve 
detemimations  somewhat  different  from 
those  ne<;es.sary  for  conviction  of  an 
offense.  For  example,  the  factors 
nec:essary  to  establish  the  enhancement 
in  *>2Dl  1(h)(1)  for  possession  of  a 
weapon  in  a  controlled  substance 
offense  are  different  from  the  elements     ■ 
necessary  to  find  a  defendant  guilty  of 
using  or  carrying  a  firearni  in 
connection  with  that  offense,  in 
violation  of  18  U.S.C.  t»924((:):  therefore, 
an  acquittal  of  that  offense  would  not 
ne<:es.sarilv  fore<:lose  the  application  of 
the  weapon  enhancement 

Moreover,  even  if  the  defendant  is 
acquitted  of  a  charge  under  18  U.S.C. 
*j  924(c).  the  weapon  enhancement  in 
§2Dl. 1(b)(1)  may  apply  if,  for  example. 


another  person  pos.sessed  a  weapon  as 
part  of  jointly  undertaken  criminal 
activity  with  the  defendant  and  the 
possession  of  the  weapon  was 
reasonably  fore.seeable.  Although 
acquitted  conduct  may  not  be  used  in 
determining  the  guideline  range,  such 
conduc;t  may  provide  a  basis  for  an 
upward  departure.".) 
(Option  2 

Section  lBl.3  is  amended  by  inserting 
the  following  new  subsc'ction: 

"(c)  Acquitted  conduct,  i.e..  conduct 
necessarily  rejected  by  the  trier  of  fact 
in  finding  the  defendant  nut  guiltv  of  a 
charge,  shall  not  be  (  onsidered  relevant 
conduct  under  this  section  unless  such 
conduct  is  established  by  clear  and 
convincing  evidence.". 

The  Commentary  to  §  lBl.3  captioned 
"Application  Notes"  is  amended  by 
renumbering  Note  10  as  Note  11  and  by 
inserting  the  following  as  new  Note  10: 

"10.  Subsection  (c)  provides  that 
conduct  (i.e.,  acts  and  omissions)  of 
which  the  defendant  has  been  acquitted 
after  trial  shall  not  be  considered  in 
determining  the  guideline  range  unless, 
considering  the  evidence  admitted  at 
trial  and  any  additional  evidence 
presented  at  sentencing,  such  conduct  is 
established  by  clear  and  convincing 
proof. 

In  determining  whether  conduct 
necessarily  was  rejected  by  an  acquittal, 
the  court  should  be  mindful  that 
application  of  the  guidelines  often  may 
involve  determinations  different  from 
those  necessary  for  conviction  of  an 
offense.  For  example,  the  factors 
ne<:essary  to  establish  the  enhancement 
in  §2D1. 1(b)(1)  for  possession  of  a 
weapon  in  a  controlled  substance 
offense  are  different  from  the  elements 
necessary  to  find  a  defendant  guilty  of 
using  or  carrying  n  firearm  in 
connection  with  that  offense,  in 
violation  of  18  U.S.C.  § 924(c);  therefore, 
an  acquittal  of  that  offense  would  not 
ne<:essarily  foreclose  the  .ipplication  of 
the  weapon  enhancement.  .Moreover, 
even  if  the  defendant  is  acquitted  of  a 
charge  under  18  U.S.C.  §  924(c),  the 
weapon  enhancement  in  f^  2Dl. 1(b)(1) 
may  apply  if,  for  example,  another 
person  possessed  a  weapon  as  part  of 
jointly  undertaken  criminal  activity 
with  the  defendant  and  the  possession 
of  the  weapon  was  reasonably 
foreseeable.".! 
(Option  3 

The  Commentary  to  §  lBl.3  captioned 
"Application  Notes"  is  amended  by 
renumbering  Note  10  as  Note  11  and  by 
in.serting  the  following  note  as  new  Note 
10: 

"10.  Acquitted  conduct,  i.e,,  conduct 
necessarily  rejected  by  the  trier  of  fact 
in  finding  the  defendant  not  guilty  of  a 


charge,  shall  be  considered  under  this 
section  if  it  otherwise  qualifies  as 
relevant  conduct  within  the  meaning  of 
this  section.  However,  if  the  court 
determines  that,  considering  the  totality 
of  circumstances,  the  use  of  such 
conduct  as  a  sentencing  enhancement 
raises  substantial  concerns  of 
fundamental  fairness,  a  downward 
departure  may  be  considered.  Such  a 
downward  departure  should  not  result, 
in  the  absence  of  other  appropriate 
factors,  in  a  sentence  lower  than  the 
minimum  sentence  in  the  guideline 
range  that  would  apply  if  such  conduct 
were  not  considered.".] 

Section  IB  J. 5     Interpretation  of 
References  to  Other  Offense  Guidelines, 

10.  Synopsis  of  Proposed 
.■\rnendment:  This  amendment 
simplifies  the  operation  of  Chapter  Two 
cross  references  in  two  wavs:  (1)  by 
amending  t?  1B1..S  (Interpretation  of 
References  to  Other  Offense  Guidelines) 
tjp  provide  that  only  Chapter  Two 
offen.se  levels  (not  Chapter  Two  offense 
levels  and  Chapter  Three  adjustments) 
must  be  considered  in  determining 
whether  a  cross  reference  will  result  in 
a  greater  offense  level  than  that 
provided  in  the  Chapter  Two  guideline 
that  contains  the  cross  reference 
provision;  and.  (2)  by  amending  §2X1.1 
to  replace  the  three-level  reduction  for 
certain  offenses  involving  attempts, 
solicitation  and.  (onspiracy  with  a 
downward  departure  provision  (see 
accompanying  memorandum).  This 
amendment  al.so  corrects  a  technical 
error  in  Application  Note  1  of  §1B1..t. 

I II  Amfndment  of  ii  iBiri— 
.Approximately  32  guideline  subsections 
involving  niunerous  cross  references 
contain  a  requirement  that  the  cross 
reference  applies  only  if  it  results  in  the 
greater  offense  level.  Currently,  to 
determine  the  "greater  offense  level,"  a 
comparison  is  required  taking  into 
account  both  the  Chapter  Two  offense 
levels  and  any  applicable  Chapter  Three 
adjustments.  The  inclusion  of  the 
Chapter  Three  adjustments  in  the 
comparison  significantly  increases  the 
complexity  of  this  task. 

This  amendment  simplifies  the 
guidelines  by  restricting  the  comparison 
to  the  Chapter  Two  offense  levels, 
unless  a  different  procedure  is  expressly 
specified.  The  amendment,  together 
with  existing  guideline  language, 
provides  a  different  procedure  with 
respect  to§§2Cl.l,  2C1.7,  2K1.1,  2E1.2 
because  they  are  the  only  four  offense 
guidelines  in  which  the  inclusion  of 
Chapter  Three  adjustments  in  the 
comparison  is  likely  to  make  a 
difference.  Although  it  is  possible  that 
there  mav  be  a  difference  under  some 
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other  guideline  section  under  some 
unusual  circumstance,  such  differences 
will  occur  extremely  rarely,  if  at  all. 

Sections  2E1.1  and  2E1.2  currently 
expressly  provide  for  a  comparison  (of 
the  offense  level  applicable  to  the 
underlying  activity  and  the  alternative 
base  offense  level)  including  Chapter 
Three  adjustments.  There  may  be  cases, 
for  example,  in  which  abuse  of  a 
position  of  trust  is  accounted  for  in  the 
offense  level  applicable  to  the 
underlying  racketeering  activity.  If 
Chapter  Three  adjustments  (including 
§3B1.3  (Abuse  of  Position  of  Trust  or 
Use  of  Special  Skill))  are  not  included 
in  the  comparison,  then  abuse  of  a 
position  of  trust  would  be  taken  into 
account  only  in  the  offense  level 
applicable  to  the  underlying  activity 
and  not  with  respect  to  the  alternative 
base  offense  level. 

Likewise,  §§2Cl.l  and  2C1.7 
currently  do  not  expressly  provide  for  a 
comparison  including  Chapter  Three 
adjustments,  although  under  current 
§  lBl.5  such  a  comparison  is  called  for. 
Cases  under  §§  2C1.1  and  2C1.7  would 
have  a  different  result  using  a  Chapter 
Two  comparison  versus  a  Chapter  Two 
and  Three  comparison  only  where  the 
Chapter  Two  offense  level  from  §  2C1.1 
or  2C1.7  was  the  same  as  that  for  the 
underlying  offense,  and  a  2-level 
adjustment  from  §.3Bl.3  would  apply  to 
the  underlying  offense  (an  adjustment 
from  §  3B1.3  does  not  apply  to  an 
offense  level  from  §  2C1.1  or  §  2C1.7).  In 
such  case,  a  2-level  difference  would 
result:  that  conduct  would  already  be 
taken  into  account  under  §§  2C1.1  and 
2C1.7  but  would  not  be  taken  into 
account  in  the  comparison  of  the  offense 
level  from  the  underlying  offense 
because  the  Chapter  Three  adjustment 
would  not  be  included.  However,  such 
cases  should  occur  relatively 
infrequently.  In  FY  1995,  there  were  220 
cases  .sentenced  under  §  2C1.1 
altogether  and  26  cases  sentenced  under 
2C1.7. 

To  address  the  cases  described  above, 
this  amendment  requires,  as  an  express 
exception  to  the  general  rule  provided 
for  in  the  amendment,  that  the 
comparisons  made  in  §§  2C1.1,  2C1.7, 
2El.l.and  2E1.2  include  Chapter  Three 
adjustments.  Application  notes  are 
added  to  §§  2C1.1  and  2C1.7  expressly 
requiring  a  Chapter  Three  comparison 
(and  the  application  notes  in  §§  2E1.1 
and  2E1.2  that  require  the  same  are 
retained),  without  any  substantive 
change. 

(2)  Amendment  of  §  2X1 . 7— This 
amendment  also  proposes  deletion  of 
the  three-level  reduction  under 
§  2X1. Kb)  (1),  (2),  or  (3).  for  attempts, 
conspiracies,  or  solicitations  not 


covered  by  a  specific  offense  guideline, 
in  which  the  defendant  has  not 
completed  all  the  acts  neces^ry  for  the 
substantive  offense  and  was  not  "about 
to  complete  all  such  acts  but  for  the 
apprehension  or  interruption  by  some 
similar  event  beyond  the  defendant's 
control."  In  place  of  the  three-level 
reduction,  this  amendment  provides  for 
the  possibility  of  a  downward  departure 
under  such  circumstances.  The 
arguments  for  eliminating  the 
provisions  are:  (1)  A  large  number  of 
cases  that  go  to  §  2X1.1  theoretically  are 
required  to  be  considered  for  the 
reduction,  but  only  a  small  number 
qualify  for  it;  (2)  on  its  face  the 
provision  should  be  expected  to  apply 
rarely;  and  (3)  the  concerns  manifested 
in  the  provisions  can  be  dealt  with 
adequately  through  departure.  On  the 
other  hand,  if  the  three-level  reduction 
is  replaced  by  a  departure  provision,  in 
the  rare  case  when  the  requirements  for 
a  reduction  under  subsection  (b)  are 
met.  the  defendant  will  not  have  a  right 
to  the  reduction  but  must  rely  on  the 
sentencing  judge's  exercise  of  the 
discretion  to  depart. 

In  FY  1995  there  were  1.568  cases  in 
which  the  highest  guideline  applied  was 
§2X1. 1(a).  Of  these.  33  (or  2%)  received 
the  three-level  reduction  under 
subsection  (b)  (17  for  attempt.  13  for 
conspiracy,  and  3  for  solicitation).  The 
affirmance  rate  of  appeals  of  these 
findings  has  been  very  high  (90.5%  in 
FY  1995,  85%  in  FY  1994.  and  94.4% 
in  FY  1993). 

Proposed  Amendment:  Section 
§  lBl.5(d)  is  amended  by  deleting  "final 
offense  level  (i.e.,  the  greater  offense 
level  taking  into  account  the  Chapter 
Two  offense  level  and  any  applicable 
Chapter  Three  adjustments)"  and 
inserting  in  lieu  thereof  "Chapter  Two 
offense  level,  except  as  otherwise 
expressly  provided". 

"The  Commentary  to  §  lBl.5  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting  ".  (2).  '  and  in.serting 
in  lieu  thereof  "and"  immediately  after 
"§  2D1. 2(a)(1)"  and  by  deleting  "and 
§2H1. 1(a)(1).". 

The  Commentary  to  §  lBl.5  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  deleting  in  the  second 
sentence  "greater  final";  by  deleting 
"(i.e.,  the  greater  offense  level";  by 
deleting  "both"  and  inserting  in  lieu 
thereof  "only";  and  by  deleting  "and 
any  applicable  Chapter  Three 
adjustments)." 

The  Commentary  to  §  lBl.5  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  deleting  the  second  and  third 
sentences  and  inserting  the  following  in 
lieu  thereof: 


".  unless  the!  offense  guideline 
expressly  provides  for  consideration  of 
both  the  Chapter  Two  offense  level  and 
applicable  Chapter  Three  adjustments. 
For  situations  in  which  a  comparison 
involving  both  Chapters  Two  and  Three 
is  necessary,  see  the  Commentan.-  to 
§§2Cl.l  (Offering,  Giving,  Soliciting,  or 
Receiving  a  Bribe);  2Cl  7  (Fraud 
Involving  Deprivation  of  the  Intangible 
Right  to  the  Honest  Services  of  Public 
Officials);  2E1.1  (Unlawful  Conduct 
Relating  to  Racketeer  Influenced  and 
Corrupt  Organizations);  and  2E1.2 
(Interstate  or  P'oreign  Travel  or 
Transportation  in  Aid  of  Racketeering 
Enterprise).". 

The  Commentary  to  §  2Cl  .1  captioned 
"Application  Notes  '  is  amended  by 
inserting  the  following  additional  note: 

7.  For  the  p  irposes  of  determining 
whether  to  apply  the  cross  references  in 
this  section,  the  "resulting  offense 
level"  means  the  greater  final  offense 
level  (i.e.,  the  offense  level  determined 
by  taking  into  account  both  the  Chapter 
Two  offense  level  and  any  applicable 
adjustments  from  Chapter  Three,  Parts 
A-D).". 

The  Commentary  to  §  2Cl  7  captioned 
"Application  Notes"  is  amended  by 
in.serting  the  following  additional  note: 

■fi.  For  the  purposes  of  determining 
whether  to  apply  the  cross  references  in 
this  .sec:tion,  the  "resulting  offense 
level"  means  the  greater  final  offense 
level  (i.e.,  the  offense  level  determined 
by  taking  into  account  both  the  Chapter 
Two  offense  level  and  any  applicable 
adjustments  f'^.)m  Chapter  Three.  Parts 
.A-D)  ■. 

Se(.1ion  §2X1  1  is  amended  by 
deleting  subse<:tion  (b)  in  its  entirety 
and  redesignating  subsection  (( :)  as 
subsection  (b) 

The  Commentary  to  §  2X1  1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  4  in  its  entirety  and 
inserting  the  following  in  lieu  thereof 

"4,  This  guideline  applies  to  attempts, 
.solicitations,  or  conspiracies  that  are  not 
covered  by  a  specific  offense  guideline. 
In  cases  to  which  this  guideline  applies, 
a  downward  departure  of  up  to  three 
levels  may  be  warranted  if  the 
defendant  is  arrested  well  befori^  the 
defendant  or  any  co-conspirator  has 
completed  thr  acts  necessary  for  the 
substantive  offense.  A  downward 
departure  would  not  be  appropriate 
under  this  section  in  cases  in  which  the 
defendant  or  a  co-conspirator  completed 
all  the  acts  such  person  believed 
necessarv  for  successful  completion  of 
the  substantive  offense  or  the 
circumstances  demonstrate  that  the 
person  was  about  to  complete  all  such 
acts  but  for  apprehension  or 
interruption  by  some  similar  event 
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beyond  the  person's  control.  A 
downward  departure  also  would  not  be 
appropriate  in  cases  involving 
solicitation  if  the  statute  treats 
solicitation  of  the  substantive  offense 
identically  with  the  substantive  offense, 
i.e.,  the  offense  level  in  such  cases 
should  be  the  .same  as  that  for  the 
substantive  offense.". 

The  Commentary  to  §  2X1.1  captioned 
"Background"  is  deleted  in  its  entirety. 

The  Commentary  to  §  lBl.3  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  7  in  its  entirety. 

The  Commentary  to  §  2A4.1  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  deleting  ",  subject  to  a 
possible  3-level  reduction  under 
§2X1. Kb))", 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  9  in  its  entirety. 

Section  IB  1.10  Retroactivity  of 
Amended  Guideline  Range 

11.  Synopsis  of  Proposed 
Amendment:  This  amendment  responds 
to  recent  litigation,  including  a  circuit 
conflict  and  inquiries  regarding  the 
operation  of  §  IBI.IO  and  related 
statutory  provisions. 

The  amendment  clarifies  Commission 
intent  that  the  designation  of  an 
amendment  for  retroactive  application 
to  previously  sentenced,  imprisoned 
defendants  authorizes  only  a  reduction 
in  the  term  of  imprisonment  pursuant  to 
18  U.S.C.  §  3582(c)(2)  (which,  in  turn, 
speaks  only  to  modification  of  a  term  of 
imprisonment)  and  does  not  open  any 
other  components  of  the  sentence  (e.g., 
the  term  of  supervised  release)  to 
modification.  The  amendment  further 
clarifies  that  the  amount  of  reduction  in 
the  prison  sentence,  subject  to  the 
constraints  of  the  amended,  reduced 
guideline  range  and  the  amount  of  time 
remaining  to  be  served,  is  within  the 
sound  discretion  of  the  court. 

Proposed  Amendment:  Section 
IBI.IO  is  amended  in  the  title  by 
deleting  "Retroactivity"  and  inserting  in 
lieu  thereof  "Reduction  in  Term  of 
Imprisonment  as  a  Result". 

Section  iBl. 10(b)  is  amended  by 
deleting  "sentence"  the  first  lime  it 
appears  and  inserting  in  lieu  thereof 
"the  term  of  imprisonment  ',  bv  deleting 
"sentence"  the  next  time  it  appears  and 
inserting  in  lieu  thereof  "term  of 
imprisonment",  and  by  inserting  ", 
except  that  in  no  event  may  the  reduced 
term  of  imprisonment  be  less  than  the 
term  of  imprisonment  the  defendant  has 
already  served"  immediately  before  the 
period  at  the  end  of  the  senteni,e 

The  Commentary  to  §  IBI.IO 
captioned  "Application  Notes"  is 


amended  by  inserting  the  following 
additional  note  at  the  end: 

"3.  The  dbtermination  of  whether  to 
grant  a  reduction  in  a  term  of 
imprisonment  under  18  U.S.C. 
§  3582(c)(2)  and  the  amount  of  such 
reduction  are  within  the  sound 
dist:retion  of  the  court,  subject  to  the 
limitations  in  subsection  (b).". 

The  Commentary  to  §  IBI.IO 
captioned  "Background"  is  amended  in 
the  third  paragraph  by  inserting  "to 
determine  an  amended  guideline  range 
under  subsection  (b)"  immediately 
before  the  period  at  the  end  of  the 
sentence;  and  by  inserting  the  adding  at 
the  end  the  following  new  paragraph: 

"The  listing  of  an  amendment  in 
subsection  (c)  reflects  policy 
determinations  by  the  Commission  that 
a  reduced  guideline  range  is  sufficient 
to  achieve  the  purposes  of  sentencing 
and  that,  in  the  sound  discretion  of  the 
court,  a  reduction  in  the  term  of 
imprisonment  may  be  appropriate  for 
previously  sentenced,  qualified 
defendants.  The  authorization  of  such  a 
discretionary  reduction  does  not 
otherwise  affect  the  lawfulness  of  a 
previously  imposed  sentence,  does  not 
authorize  a  reduction  in  any  other 
component  of  the  sentence,  and  does 
not  entitle  a  defendant  to  a  reduced 
term  of  imprisonment  as  a  matter  of 
right.". 

Section  2B1.1.  Larceny.  Embezzlement, 
and  Other  Forms  of  Theft;  Receiving, 
Transporting.  Transmitting,  or 
Possessing  Stolen  Property 

12.  Synopsis  of  Proposed 
Amendment:  (a)  Source  and  Purpose — 
This  amendment  addresses  a  significant 
interpretive  problem  involving  a 
spetnfic  offense  characteristic  in  the 
Theft  (t»2Bl.l)  and  Fraud  (§2Fl,l) 
guidelines.  The  problem  occurs  in 
connection  with  the  specific  offen.se 
characteri.stic  under  §  2Bl.  1(b)(6)(B)  and 
§2Fl.l(b)(B)(B),  which  provides  an 
enhancement  of  four  levels 
(approximate  50  pendent  increase)  and  a 
fioor  offense  level  of  24  (51-63  months 
for  a  first  offender),  if  the  offense 
"affected  a  financial  institution  and  the 
defendant  derived  more  than  $1,000,000 
in  gross  receipts  from  the  offense."  The 
proper  interpretation  of  this  language 
has  been  the  subject  of  a  number  of 
hotline  calls  and  some  litigation 
(although  no  cin:uit  conflict  has  yet 
resulted).  Staff  review  of  the  Theft  and 
Fraud  guidelines  has  raised  this  matter 
for  possible  Commission  attention. 

(b)  Number  of  affected  cases — FY  "95 
monitoring  data  are  unable  to 
distinguish  cases  that  received  the 
similar  enhancement  for  substantially 
jeopardizing  the  safety  and  soundness  of 


a  financial  institution  (under 
§  2B1. 1(b)(6)(A)  and  §  2Fl.l(b)(6)(A)) 
from  this  particular  enhancement  under 
paragraph  (B).  One  or  the  other 
enhancement  was  applied  in  37  (0.6%) 
of  6,019  fraud  ca.ses  and  28  (0.9%)  of 
3,142  theft  (§2Bl.l)  cases.  This 
amendment  could  decrease  the 
frequency  with  which  this  particular 
enhancement  is  given.  The  amendment 
proposes  to  delete  the  four-level 
enhancement  in  paragraph  (B),  while 
retaining  the  minimum  offense  level  of 
24  (because  that  is  all  the  directive 
requires).  This  could  affect  as  many  as 

27  of  the  fraud  cases  (i.e.,  27  of  the  fraud 
cases  received  a  4-level  enhancement 
while  10  were  affected  by  the  floor  of 
24)  and  2  of  the  theft  cases  (i.e.,  2  of  the 

28  cases  received  a  4-level  enhancement 
while  26  were  affected  by  the  floor  of 
24). 

(c)  Scope  of  Amendment — This 
amendment  would  continue  to  apply 
the  enhancement  to  a  broader  spectrum 
of  cases  than  minimally  required  under 
the  congressional  directive.  However, 
the  commentary  would  state  that  the 
offense  must  be  perpetrated  against  one 
or  more  financial  institutions  and  the 
defendant's  $1  million  must  be  derived 
entirely  from  one  or  more  financial 
institutions.  The  definition  for  "gross 
receipts"  in  the  commentary  would  be 
amended  to  clarify  that  "gross  receipts 
from  the  offense"  includes  property 
under  the  control  of,  or  in  the  custody 
of,  the  financial  institution  for  a  second 
party,  e.g.,  a  depositor.  The  Background 
Commentary  would  also  be  amended  to 
reflect  the  Commission's  intent  to 
implement  the  congressional  directive 
more  broadly. 

Proposed  Amendment:  Section 
§2B1. 1(b)(6)  is  amended  by  deleting 
"(A)";  by  deleting  ";  or"  immediately 
following  "institution"  and  inserting  in 
lieu  thereof  a  "."  ;  and  by  deleting 
subsection  (B)  in  its  entirety. 

Section  §  2B1.1  is  amended  by 
inserting  the  following  additional 
subseclion: 

"(7)  If  (A)  obtaining  or  retaining  the 
gross  receipts  of  one  or  more  financial 
institutions  was  an  objet-i  of  the  offense, 
(B)  the  defendant  derived  more  than 
$1,000,000  in  gross  receipts  from  such 
institutions,  and  (C)  the  offense  level  as 
determined  above  is  less  than  level  24, 
increase  to  level  24.". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  11  by  inserting  at  the  beginning  the 
following: 

"For  purposes  of  subseclion  (b)(7), 
■gross  receipts'  means  any  moneys, 
funds,  credits,  assets,  securities,  or  other 
real  or  personal  property,  whether 
tangible  or  intangible,  owned  by,  or 
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under  the  custody  or  control  of,  a 
financial  institution,  that  are  obtained 
directly  or  indirectly  as  a  result  of  such 
offense.  See  18  U.S.'C.  §§  982(a)(4), 
1344.". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  11  by  deleting  in  the  second 
sentence  (formerly  the  first  sentence) 
"from  the  offense,";  by  deleting  "(6)(B)" 
immediately  following  "(b)";  and  by 
deleting  "generally"  immediately 
following  "(7),". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  11  by  deleting  the  third  sentence 
(formerly  the  second  sentence)  in  its 
entirety. 

The  Commentary  to  §  231. 1  captioned 
"Background"  is  amended  in  the  sixth 
paragraph  by  deleting  "Subsection"  and 
inserting  in  lieu  thereof  "Subsections"; 
by  deleting  "(A)"  immediately  following 
"(b)(6)"  and  inserting  in  lieu  thereof 
"and  (b)(7)";  by  deleting  "implements" 
and  inserting  in  lieu  thereof 
"implement";  by  deleting  "instruction" 
and  inserting  in  lieu  thereof 
"instructions";  and  by  inserting  "and 
section  2507  of  Public  Law  101-647, 
respectively"  immediately  following 
"101-73". 

Section  2F1. 1(b)(6)  is  amended  by 
deleting  "(A)";  by  deleting  ":  or" 
immediately  following  "institution"  and 
inserting  in  lieu  thereof  a  ","  ;  and  by 
deleting  (B)  in  its  entirety. 

Section  2Fl.l(b)  is  amended  by 
inserting  the  following  additional 
subsection: 

"(7)  If  (A)  obtaining  or  retaining  the 
gross  receipts  of  one  or  more  financial 
institutions  was  an  object  of  the  offense. 
(B)  the  defendant  derived  more  than 
$1,000,000  in  gross  receipts  from  such 
institutions,  and  (C)  the  offense  level  as 
determined  above  is  less  than  level  24, 
increa.se  to  level  24.". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  16  by  deleting  in  the  first  sentence 
"from  the  offense,";  by  deleting  "(6)(B)" 
immediately  following  "(b)";  and  by 
deleting  "generally"  immediately 
following  "{7],". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  16  by  deleting  the  second  sentence 
in  its  entirety. 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  16  by  inserting  at  the  beginning  the 
following: 

"For  purposes  of  subsection  (b)(7), 
'gross  receipts'  means  any  moneys, 
funds,  credits,  assets,  securities,  or  other 
real  or  personal  property,  whether 
tangible  or  intangible,  owned  by,  or 
under  the  custody  or  control  of,  a 


financial  institution,  that  are  obtained 
directly  or  indirectly  as  a  result  of  such 
offense.  See  18  U.S.C,  §§  982(a)(4), 
1344.". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  in  the 
seventh  paragraph  by  deleting 
"Subsection"  and  inserting  in  lieu 
thereof  "Subsections '; 

By  deleting  "(A)"  immediately 
following  "(b)(6)"  and  inserting  in  lieu 
thereof  "and  (b)(7)": 

By  deleting  "implements  '  and 
inserting  in  lieu  thereof  "implement": 

By  deleting  "instruction"  and 
inserting  in  lieu  thereof  "instructions"; 

And  by  inserting  "and  section  2507  of 
Public  Law  101-647,  respectively" 
immediately  following  "101-73". 

Section  5 A  1.1     Sentencing  Table 

13.  Synopsis  of  Proposed 
Amendment:  This  is  a  two-part 
amendment.  First,  this  amendment 
incorporates  the  Sentencing  Table  into  a 
new  guideline  at  §5Al.l,  in  response  to 
questions  about  the  legal  status  of  the 
Sentencing  Table.  By  incorporating  the 
Sentencing  Table  into  a  guideline,  this 
amendment  also  uses  a  construct  for  the 
Sentencing  Table  that  is  consistent  with 
the  construct  used  for  other  tables  in  the 
Guidelines  Manual,  such  as  the  Drug 
Quantity  Table  in  §2Di.l. 

Second,  this  amendment  addresses  an 
arguably  unwarranted  "cliff  in  the 
Sentencing  Table  between  offense  levels 
42  and  43.  Under  the  current  table, 
offense  level  42  prescribes  guideline 
ranges  of  360  months  to  life 
imprisonment  for  each  criminal  history 
category.  Offense  level  43,  in 
comparison,  prescribes  a  guideline 
sentence  of  life  for  each  crii  linal  history 
category. 

There  is  evidence  that  the 
Commission  initially  intended  to 
preserve  level  43  and  its  resulting  life 
sentence  requirement  for  the  most 
egregious  law  violators;  i.e..  those 
convicted  of  first  degree  murder, 
including  felony  murder,  and  treason. 
Note,  for  example,  the  wording  of 
Application  Note  1  to  §  2A1.1:  "The 
Commission  has  concluded  that  in  the 
absence  of  capital  punishment  life 
imprisonment  is  the  appropriate 
punishment  for  premeditated  killing." 
However,  in  providing  for  a  sentencing 
table  with  a  continuous  series  of  offense 
levels,  the  Commission  actually  made  it 
pos.sible  for  those  most  serious 
categories  of  criminals  to  be  subject  to 
offense  levels  less  than  43  (and,  hence, 
to  guideline  ranges  that  do  not  require 
a  life  sentence),  if  mitigating  guideline 
adjustments  apply.  Conversely,  the 
continuous  nature  of  the  Sentencing 
Table  also  can  result  in  defendants  who 


commit  less  inherently  serious  crimes; 
i.e.,  those  carrying  base  offense  levels 
less  than  43.  receiving  an  offense  level 
of  43  (and,  hence,  a  required  life 
sentence)  as  a  result  of  applicable 
aggravating  guideline  adjustments  (e.g.. 
aggravating  role,  weapon  enhancement). 
Prior  to  a  1994  ai.iendment  redui:ing  the 
quantity-based  offen.se  level  in  the  drug 
table  from  42  to  38,  this  latter  situation 
ot;curred  more  frequently  than  it  occurs 
now. 

Nevertheless,  in  those  mfrequeni 
cases,  when  a  defendant  whose  base 
offense  level  is  less  than  43  becomes 
subject  to  guideline  enhancements  that 
result  in  a  final,  adjusted  offense  level 
of  43  or  more,  a  "mandatory"  guideline 
sentence  of  life  imprisonment  may  not 
be  warranted.  In  the  last  several  years, 
a  number  of  judges  have  written  or 
called  the  Commission  to  express 
concern  about  what  they  see  as  an 
anomalous,  unwarranted  "cliff 
between  level  42  (range  of  360  months 
to  life)  and  level  43  (life),  particularly  in 
the  case  of  a  very  young  defendant  who 
has  a  remaining  life  expectancy 
exceeding  30  years.  Those  who  have 
contacted  the  Co^'.imission  about  this 
sentencing  table  phenomenon  have 
pointed  out  that,  for  younger 
defendants,  there  may  be  a  definite 
qualitative  as  well  as  a  quantitative 
difference  between  a  sentence  of  30  or 
more  years  and  a  non-parolable 
sentence  of  life.  In  some  of  these  cases, 
the  applicability  of  a  guideline 
enhancement  of  one  or  two  offense 
levels  can  turn  a  very  lengthy,  deserved 
sentence  into  a  life  sentence  that  may 
not  t>e  warranted  and.  according  to  some 
who  have  commented,  may  even  raise 
Eighth  Amendment  concerns. 

The  .second  part  of  this  amendment 
addresses  this  concern  by  making  level 
42  the  offense  level  upper  limit  in  the 
senteni;ing  table,  unless  the  defendant 
was  subject  to  an  offense  level  of  43  as 
a  result  of  the  application  of  §  2A1.1 
(First  Degree  Murder).  §  2M1.1 
(Treason),  or  other  guideline  provision 
that  elevates  the  offense  level  to  level  43 
because  of  the  death  of  a  person  In  such 
cases,  level  43  and  its  associated  life 
sentence  would  continue  to  apply  This 
approach  preserves  level  43  for  the  most 
egregious  cases  while  providing  a  range 
of  360  months  to  life  for  all  other  cases 
that  reach  level  42  through  guideline 
enhancements. 

This  amendment  can  be  expected  to 
affed  a  relatively  small  number 
(perhaps  30-^0)  of  cases,  based  on  FY 
1995  monitoring   lata.  In  FY  1995,  80 
defendants  received  a  final  offense  level 
of  43.  Of  these.  28  would  not  be  affet;ted 
because  level  43  was  received  via 
§2A1.1  (First  Degree  Murder);  (there 
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were  no  §  2M1.1  (Treason)  cases.)  Of  the 
52  remaining  defendants  at  final  offense 
level  43.  34  received  a  life  sentence.  The 
amendment  could  be  expecited  to  impact 
approximately  this  number  of 
defendants,  some  of  whom  might  still 
receive  a  life  sentence  because  the  judge 
elected  to  impose  it. 

Pmposfd  Amnndnient:  The 
Commentary  to  *?2A1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting  "life  imprisonment  is 
the  appropriate  punishment  for 
premeditated  killing"  and  inserting  in 
lieu  thereof  "a  defendant  who  commits 
premeditated  nnirder  should  be 
sentenced  at  the  highest  offense  level 
under  the  Sentencing  Table  (subject  to 
an)  applicable  adjustments  from 
C'hapter  Three)"  :  and  by  deleting  the 
second,  third,  and  fourth  sentences. 

(Chapter  Five — netermining  the 
Sentence  is  amended  in  Fart  -A— 
Sentencing  Table  by  deleting  "The 
Sentencing  Table  used  to  determine  the 
guideline  range  follows:"  and  inserting 
in  lieu  thereof. 

"§.5Al.l     Sentencing  Table 

(a)  The  Sentencing  Table  used  to 
deteniiined  the  guideline  range  is  set 
forth  in  subsection  (hj  ". 

Chapter  F\vt\ — Determining  the 
Sentence  is  amended  in  Part  A — 
Sentencing  Table  by  inserting  "(b)"  in 
the  title  of  the  Sentencing  Table. 

The  Commentar\  to  Sentencing  Table 
is  amended  in  Note  2  hv  tieleting  "An 
offense  level  of  more  than  43  is  to  be 
treated  as  an  offense  level  of  43."  and 
inserting  the  following  in  lieu  thereof; 

"A  total  offense  level  of  more  than  42 
is  to  be  treated  as  an  offense  level  of  42. 
However,  if  the  tiiial  offense  level  is  43 
or  more  as  a  residt  of  the  appli(;ation  of 
§2A1  1  (First  IJegree  Murder),  i^  2M1.1 
(Treason),  or  another  guideline 
provision  (including  a  cross  reference  to 
§2A1.1)  that  increases  the  offense  level 
to  level  43  because  the  offense  involved 
first  degret)  murder  or  resulted  in  death, 
the  offense  level  is  to  be  treated  as  an 
offense  level  of  43   '. 

Section  2B3  1     Hohbery 

14.  Synopsis  of  Proposed 
.\mendment:  (a)  .Source  and  Purpose — 
This  amendment  addresses  a  split 
among  the  circuit  courts  regarding  the 
application  of  the  "express  threat  of 
death"  etdiancement  in  *5  2B3.1 
(Robbery  I 

The  majority,  relying  on  the 
(Commission's  discussion  in  Application 
Note  fi,  holds  that  the  enhancement 
applies  when  the  combination  of  tlie 
defendant's  actions  and  words  would 
mstill  in  a  reasonable  person  ni  tht? 
position  of  the  immediate  victim  (e.g.,  a 


bank  teller)  a  greater  amount  of  fear  than 
necessary  to  conunit  the  bank  robbery. 
Pursuant  to  this  approach,  the 
enhancement  applies  even  when  the 
defendant's  statement  does  not  indicate 
distinctly  an  intent  to  kill  the  victim;  it 
is  sufficient  that  the  victim  infers  from 
the  defendant's  conduct  that  a  threat  of 
death  was  made.  See  United  States  v. 
Robinson,  86  F.3d  1197.  1202  (D.C.  Cir. 
1996)  (enhancement  applies  if  (1)  a 
reasonable  person  in  the  position  of  the 
immediate  victim  would  very  likely 
believe  the  defendant  made  a  threat  and 
the  threat  was  to  kill;  and  (2)  the  victim 
likely  thought  his  life  was  in  peril): 
United  States  V.  Murray.  6,S  F.3d  1161, 
1 167  (4th  Cir.  1995)  ("any  combination 
of  statements,  gestures,  or  actions  that 
would  put  an  ordinary  victim  in 
reasonable  fear  for  his  or  her  life  is  an 
express  threat  of  death");  United  States 
V.  France,  57  F.3d  865,  HfiH  (qth  Cir, 
1995)  ("[a|n  express  threat  need  not  be 
specific  in  order  to  instill  the  requisite 
level  of  fear  in  a  reasonable  person"); 
United  States  v.  Hunn,  24  F.3d  994  (7th 
Cir.  1994)  (combination  of  defendant's 
note  and  his  gesture  that  he  was 
pointing  a  gun  through  his  po(;ket  at  the 
teller  would  be  understood  by  a 
reasonable  victim  as  a  death  threat); 
United  States  v  Bell,  12  F.3d  139  (8th 
Cir.  1993)  (upholding  enhancement 
based  on  demand  note's  statement 
"Make  any  sudden  moves  alert  anyone 
I'll  pull  the  pistol  in  this  purse  and  the 
shooting  will  .start!");  United  States  v. 
Smith,  973  F.2d  1374,  1378  (8th  Cir. 
1992)  (combination  of  threatening 
statements  to  teller  and  gesture  that 
defendant  had  a  gun  instilled  greater 
fear  than  necessary  to  commit  the 
robbery). 

The  minority  holds  that  only  what  the 
defendant  does  or  says,  not  what  the 
victim  infers,  should  be  used  to  assess 
whether  an  express  threat  of  death  was 
made  within  the  meaning  of  the  robbery 
guideline.  United  States  v.  Alexander, 
88  F.3d  427,  431  (6th  Cir.  19961  ("a 
defendant's  statement  must  distinctly 
and  directly  indicate  that  the  defendant 
intends  to  kill  or  otherwise  <.  ause  the 
death  of  the  viciim  ");  United  States  v. 
Tuck,  964  F.2d  1079  (Uth  Cir.  1992) 
(same);  see  also  United  States  v.  Hunn, 
24  F.3d  at  999-1000  (Easterbrook,  J., 
dissenting).  The  Sixth  Circuit  also  held 
that  the  commentary  examples  and  the 
Commission's  underlying  intent  at 
Application  Note  6  are  not  controlling 
because  they  are  inconsistent  with  the 
plain  meaning  of  "express"  in 
§2B3.1(b)(2)(F).  United  States  v. 
Alexander,  88  F.3d  at  431  (referring  to 
Stinson  v.  United  Slates,  30K  U.S.  3t. 
(1993)). 


(b)  Policy  Considerations — The  major 
policy  consideration  is  how  strictly  the 
Commission  intends  for  the  threat  of 
death  enhancement  to  apply;  i.e.,  must 
the  defendant  explicitly  threaten  death 
in  order  for  the  enhancement  to  apply. 

(c)  Number  of  Affected  Cases — In  FY 
1995,  the  enhancement  is  applied  in  169 
out  of  l,488ca.ses(or  11.4%  of  the 
cases)  .sentenced  under  the  robbery 
guideline. 

(d)  Amendment  Options — This 
amendment  adopts  the  majority  view 
and  clarifies  the  Commission's  intent  to 
enhance  offense  levels  for  defendants 
whose  intimidation  of  the  victim 
exceeds  tliat  amount  necessary  to 
constitute  an  element  of  a  robbery 
offense.  The  amendment  deletes  the 
reference  to  "express"  in 

§2R3. 1(b)(2)(F)  and  provides  for  a  two- 
level  enhancement  "if  a  threat  of  death 
was  made". 

Proposed  Amendment:  Section 
§  2B3. 1(b)(2)(F)  is  amended  by  deleting 
"an  express"  and  inserting  in  lieu 
thereof  "a". 

Option  1; 

The  Commentary  to  §  2B3. 1  captioned 
"Application  Notes"  is  amended  in 
Note  6  by  deleting  "An  express"  and 
inserting  in  lieu  thereof  "A  "  "; 

By  deleting  the  second  sentence  in  its 
entirety  and  inserting  in  lieu  thereof 
"Accordingly,  the  defendant  does  not 
have  to  state  expressly  his  intent  to  kill 
the  vic;tim  in  order  for  the  enhancement 
to  apply."; 

And  ny  deleting  in  the  third  sentence 
"the  underlying"  and  inserting  in  lieu 
thereof  "this". 

Option  2: 

The  Commentary  to  §  2B3.1  captioned 
"Application  Notes"  is  amended  in 
Note  6  by  deleting  "An  express"  and 
inserting  in  lieu  thereof  "A  "  "; 

By  deleting  the  second  sentence  in  its 
entirety  and  inserting  in  lieu  thereof 
"Accordingly,  the  defendant  does  not 
have  to  state  expre.ssly  his  intent  to  kill 
the  victim  in  order  for  the  enhancement 
to  apply.  "; 

By  deleting  in  the  third  sentence  "the 
underlying"  and  inserting  in  lieu 
thereof  'this";  and  by  deleting 
"significantly  greater  fear  than  that 
necessary  to  constitute  an  element  of  the 
offense  of  robbery"  and  inserting  in  lieu 
thereof  "a  fear  of  death". 

15.  Synopsis  of  Proposed 
Amendment;  This  amendment 
addres.ses  the  Carjacking  Correlation  Act 
of  1996,  Pub.L  104-217;  110  Stat.  3020. 
Section  2  of  that  Act  amends  18  U.S.C. 
§2119(2),  which  (A)  makes  it  unlawful 
to  take  a  motor  vehi(;le  by  force  and 
violence  or  by  intimidation,  with  intent 
to  cause  death  or  serious  bodily  harm, 
and  (B)  provides  for  a  term  of 
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imprisonmeni  of  not  more  than  25  years 
if  serious  bodily  injury  results.  As 
.amended  bv  the  Carjacking  Correction 
Act  of  1996,  18  U.S.C.  §  2119(2) 
includes  aggravated  sexual  abuse  under 
18  U.S.C.  §  2241  and  sexual  abuse  under 
18  U.S.C.  §  2242  within  the  meaning  of 
"serious  bodily  injury".  Therefore,  a 
defendant  will  be  subject  to  the  25-year 
statutory  maximum  under  18  U.S.C. 
§2119(2)  if  the  defendant  commits  a 
carjacking  and  rapes  the  carjacking 
victim  during  the  carjacking. 

In  addition,  this  amendment  amends 
§  2B3. 1(b)(1)  to  provide  cumulative 
enhancements  if  the  offense  involved 
bank  robbery  and  carjacking.  Currently, 
§2B3.1  provides  a  2-level  enhancement 
either  for  bank  robbery  or  for  carjacking; 
it  does  not  provide  separate 
enhancements  for  those  factors. 

Two  options  are  presented.  Option  1 
is  a  fairly  narrow  response  to  the  Act. 
It  amends  Application  Note  1  of  §  2B3.1 
(Robbery,  Extortion,  and  Blackmail),  the 
guideline  which  covers  carjacking 
offenses  under  18  U.S.C.  §  2119  (and 
only  that  guideline)  to  provide  that 
"serious  bodily  injury"  includes 
aggravated  sexual  abuse  under  18  U.S.C. 
§  2241  and  sexual  abuse  under  18  U.S.C. 
§2242. 

Option  2  is  a  broader  response  to  the 
Act.  It  expands  the  definition  of 
"serious  bodily  injury"  under  §  iBl.l. 
Option  2  makes  this  broader  definition 
generally  applicable  to  Chapter  Two 
offense  guidelines  which  contain  a 
"serious  bodily  injury"  enhancement. 
The  sexual  abuse  guideline,  §  2A3.1,  in 
turn  is  amended  to  make  clear  that,  for 
purposes  of  that  guideline,  the  "serious 
bodily  injury"  enhancement  covers 
conduct  other  than  aggravated  sexual 
abuse  and  sexual  abuse,  which  are 
inherent  in  the  conduct  covered  by  that 
guideline. 

Option  2  also  clarifies  the  guideline 
definition  of  serious  bodily  injury  by 
inserting  the  word  "protracted" 
immediately  preceding  the  word 
"impairment".  Statutes  defining  serious 
bodily  injury  consistently  use  the  term 
"protracted"  before  "impairment"  (e.g., 
18  U.S.C.  §§831,  1365,  1864;  21  U.S.C. 
§  802).  Without  use  of  the  term 
"protracted",  even  a  temporary 
impairment  such  as  a  "sprained  wrist" 
would  fall  within  the  definition  of 
serious  bodily  injury,  as  would  the 
throwing  of  sand  or  pepper  in 
someone's  face  to  temporarily  impair 
vision.  Finally,  Option  2  removes  two 
sentences  of  commentary  that  are 
unhelpful. 

(Option  1 

Set:tion  2B3. 1(b)(1)  is  amended  by 
deleting  "(A)"  immediately  following 


"If,  and  by  deleting  "or  (B)  the  offense 
involved  carjacking,". 

Section  2B3,1  is  amended  by 
renumbering  subdivisions  (5)  and  (6)  as 
subdivisions  (6)  and  (7)  respectively  and 
in.serting  the  following  as  a  new 
subdivision  (5): 

"(5)  If  the  offense  involved  carjacking, 
increase  by  2  levels.". 

Section  2B3.1  captioned  "Application 
Notes"  is  amended  in  Note  1  by 
inserting  "For  purposes  of  this 
guideline — "  immediately  before 
"Firearm,"  and  inserting  "In  addition, 
'.serious  bodily  injury — '  includes 
conduct  constituting  criminal  sexual 
abuse  under  18  U.S.C.  §  2241  or  §  2242 
or  any  similar  offense  under  state  law." 
immediately  after  "Instructions).". 

[Option  2 

The  Commentary  to  §  iBl.l  captioned 
"Application  Notes"  is  amended  in 
Note  1(b)  by  deleting  "As  used  in  the 
guidelines,  the  definition  of  this  term  is 
somewhat  different  than  that  used  in 
various  statutes.". 

The  Commentary  to  §  iBl.l  captioned 
"Application  Notes"  is  amended  in 
Note  l(j)  by  inserting  "protracted" 
immediately  before  "impairment";  and 
by  deleting  "As  used  in  the  guidelines, 
the  definition  of  this  term  is  somewhat 
different  than  that  used  in  various 
statutes."  and  inserting  in  lieu  thereof 
"  "Serious  bodily  injury'  includes 
conduct  constituting  criminal  sexual 
abuse  under  18  U.S.C.  §  2241  or  §  2242 
or  any  similar  offense  under  state  law.". 

The  Commentary  to  §  2A3.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  "For  purposes  of 
this  guideline"  immediately  before 
'"Permanent";  and  by  inserting  the 
following  as  the  last  .sentence: 

"However,  for  purposes  of  this 
guideline,  'serious  bodily  injun,'  means 
conduct  other  than  criminal  sexual 
abuse,  which  already  is  taken  into 
account  in  the  ba,se  offense  level  under 
subsection  (a)  ". 

The  Commentary  to  §  2A3.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  the  following  as  the 
last  paragraph: 

"The  means  set  forth  in  18  U.S.C. 
§2241  (a)  or  (b)"  are:  by  using  force 
against  the  victim;  by  threatening  or 
placing  the  victim  in  fear  that  any 
person  will  be  subject  to  death,  .serious 
bodily  injury,  or  kidnapping;  by 
rendering  the  victim  unconscious;  or  by 
administering  by  force  or  threat  of  fon:e, 
or  without  the  knowledge  or  permission 
of  the  victim,  a  drug,  intoxicant,  or  other 
similar  substance  and  thereby 
substantially  impairing  the  ability  of  the 
victim  to  appraise  or  control  conduct. 
This  provision  would  apply,  for 


example,  where  any  dangerous  weapon 
was  used,  brandished,  or  displayed  to 
intimidate  the  victim.". 

The  Commentary  to  §  2A3.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  2  in  its  entirety;  and  by 
renumbering  Notes  3-7  as  Notes  2-6 
respectively. 

Section  2B3.1(b)(lj  is  amended  by 
deleting  "(A)"  immediately  after  "If";  by 
deleting  "or  (B)  the  offense  involved 
carjacking,"  immediately  before 
"increase". 

Section  2B3  1(b)  is  amended  by 
renumbering  subdivisions  (5)  and  (6)  as 
subdivisions  (6)  and  (7)  respectively, 
and  by  inserting  the  following  as  a  new 
subdivision  (5); 

"(5)  If  the  offense  involved  carjacking, 
increase  by  2  le.els.". 

Section  2B5.1     Offenses  Involving 
Counterfeit  Bearer  Obligations  of  the 
United  States 

16.  Synopsis  of  Proposed 
Amendment:  This  is  a  three-part 
amendment.  First,  this  amendment 
addresses  section  807(h)  of  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996.  That  section 
requires  the  Commission  to  amend  the 
sentencing  guidelines  to  provide  an 
appropriate  enhancement  for  a 
defendant  convicted  of  an  international 
counterfeiting  offense  under  18 
U.S.C.§470.  The  amendment  adds  a 
specific  offense  characteristic  in  §  2B5.1 
(Offenses  Involving  Counterfeit  Bearer 
Obligations  of  the  United  States)  to 
provide  a  two-level  enhancement  if  the 
offense  occurred  outside  the  United 
States. 

Second,  this  amendment  moves  the 
coverage  of  offenses  involving  altered 
bearer  instruments  of  the  United  States 
from  §2Fl.l  (Fraud  and  Deceit;  Forgery; 
Offenses  Involving  .Mtered  or 
Counterfeit  Instruments  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States)  to  §2B5.1  (Offenses 
Involving  Counterfeit  Bearer  Obligations 
of  the  United  States).  Currently,  §2B5.1 
covers  counterfeit  bearer  obligations  of 
the  United  States.  Section  2F1.1  covers 
altered  bearer  obligations  of  the  United 
States  The  offense  level  in  §2B5.1  is 
one-level  higher  than  sophistic;ited 
fraud  (i.e..  fraud  and  more  than  minimal 
planning)  under  §2Fl.l  throughout  the 
range  of  loss  values.  There  are  two 
reasons  for  moving  offenses  involving 
altered  bearer  instruments  of  the  United 
States  from  §2Fl.l  to§2B5.1;  (A) 
theoretical  consistency,  and  (B) 
sim[)lu,it\  of  guideline  o[)eration. 

[A]  Tlit'oretK.ai  Consistency.  The 
higher  offense  level  for  offenses 
involving  i:ounterfeit  bearer  obligations 
of  the  United  States  refiects  the  lower 
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level  of  scrutiny  realistically  possible  in 
transactions  involving  currency  and  the 
absence  of  any  requirement  that  the 
person  passing  the  ciirrenc  y  produce 
identification.  Under  this  rationale, 
however,  altered  bearer  obligations  of 
the  United  States  seem  to  belong  with 
counterfeit  bearer  obligation  of  the 
United  .States,  rather  than  with  other 
counterfeit  or  altered  instruments. 

(B)  Simplicity  o(  Guideline  Operation. 
As  a  practical  matter,  the  distinction 
between  an  altered  instrument  and  a 
counterfeit  instrument  is  not  always 
clear.  For  example,  if  a  genuine  one- 
dollar  bill  is  bleached  -.nid  a  photocopy 
of  a  twenty-dollar  bill  made  using  the 
genuine  note  paper,  is  the  n;sulting 
twenty-dollar  bill  a  counterfeit  bill  or  an 
alteo'd  bill?  In  one  recent  ca.se.  a 
defendant  made  photocopies  of  twenty- 
dollar  bills,  then  cut  out  the  presidential 
picture  of  genuine  twenty-dollar  bills 
and  switi:hed  pictures  (using  the 
genuine  picture  with  the  photocopied 
bill  and  the  photoc()[)ie(l  pi<  ture  with 
the  otherwise  genuine  bill).  Is  the 
photocopied  bill  with  the  genuine 
presidential  picture  a  counterfeit  or  an 
altered  instrument.'  This  amendmeiU 
simplifies  the  guidelines  by  handling 
this  conduct  in  the  sanu^  offeii.se 
guideline,  thus  avoitling  any  difference 
based  upon  such  very  tine  distinctions. 

Third,  this  amendment  (.iarifies  the 
operation  of^jZB.T.l  (Offeiwjes  Involving 
Counterfeit  Bearer  Obligations  of  the 
United  States)  in  two  respe<;ts  to  address 
issues  raised  in  litigation  It  deletes  a 
phrase  in  Applit:ation  Note  .1 
concerning  photocopying  a  note  that 
could  lead  to  the  inappropriate 
t:onclusion  that  an  enharu;ement  from 
subsection  (b)(2)  does  not  apply  even  to 
sophisticated  copying  of  notes.  It  also 
adds  an  application  note  to  provide 
e.xpressly  that  items  clearly  not 
intended  for  circulation  are  not  counted 
under  subsection  (b)(1). 

Proposed  Amimdnirnt:  Section  2B5.1 
is  amended  in  the  title  by  inserting  "or 
Altered"  inunediately  following 
"Counterfeit". 

Sei:tion  2B,5.1(b)  (l)and  (bj(2)  are 
both  amended  by  inserting  "or  altered" 
immediately  following  "(.ounterteit '. 

,Set;tion  28.5. 1(b)  is  amended  by 
inserting  the  following  new  subdivision 
at  the  end; 

"(4)  If  the  offen.se  was  committed 
outside  the  United  States,  increase  by  2 
levels.". 

The  Commentary  to  i^  213,5.1  captioned 
"Statutory  Provision"  is  amended  by 
deleting  "471"  and  inserting  in  lieu 
thereof  "470". 

The  Commentary  to  §  2B.'5.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  2,  renumlKjring  Note  1  as 


Note  2  and  inserting  the  following  as  the 
new  Note  1: 

"1.  For  purposes  of  this  guideline, 
"United  States"  means  each  of  the  fifty 
.states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Northern 
Mariana  Islands,  and  American 
Samoa."; 

In  Note  2  (formerly  Note  1)  by 
inserting  "or  altering"  immediately 
following  "counterfeiting"; 

By  renumbering  Note  .3  as  Note  4  and 
inserting  the  following  as  the  new  Note 
3: 

"3.  For  the  purposes  of  sub.section 
(b)(1),  do  not  count  items  that  clearly 
were  not  intended  for  circulation  (e.g., 
items  that  are  so  defective  that  they  are 
unlikely  to  be  accepted  even  if  subjected 
to  only  minimal  scrutiny).  However, 
partially  completed  items  that  would 
have  been  completed  t)ut  f(jr  the 
discovery  of  the  offense  should  be 
counted  for  purposes  of  such 
subsection."; 

And  in  Note  4  (formerly  Note  ,1)  by 
deleting  "merely  photocopy  notes  or 
otherwise". 

The  Commentary  to  §  2B.'5.1  captioned 
"Background"  is  amended  by  inserting 
"alters  bearer  obligations  of  the  United 
States  or"  inunediately  before 
"produces". 

Section  2F1.1  is  amended  in  the  title 
by  inserting  "Altered  or"  immediately 
following  "than". 

Section  2D1.6     Use  of  Communicotion 
Facility  in  Committing  Drug  Offense 

17.  Synopsis  of  Proposed 
Amendment:  This  amendment  clarifies 
the  operation  of  §§  2D1.6  (Use  of 
(Communication  Facility  in  Committing 
Drug  Offense;  Attempt  or  Conspiracy). 
2E1.1  (Unlawful  Conduct  Relating  to 
Racketeer  Influenced  and  Corrupt 
Organizations),  2E1.2  (Interstate  or 
Foreign  Travel  or  Transportation  in  Aid 
of  a  Racketeering  Enterprise),  and  2El.,3 
(Violent  Crimes  in  Aid  of  Racketeering 
Activity)  in  a  manner  consistent  with 
the  operation  of  !^  lBl.2  (Applicable 
Guidelines)  governing  the  selection  of 
the  offense  guideline  section.  This 
amendment  addresses  a  cir<;uit  conflict 
by  specifying  that  the  "underlying 
offense",  for  purposes  of  these 
guidelines,  is  determined  on  the  basis  of 
the  conduct  of  whi(  h  the  defendant  was 
convicted.  Compare  United  States  v. 
McCall,  91.5  F.2d  81 1  (2d  Cir.  1990) 
with  United  States  v.  Carrozza,  4  F.,3d 
70  (1st  Cir.  1993).  In  addition,  this 
amendment  deletes  an  application  note 
from§§2El.l.2El.2,  and  2El.3that  is 
unnecessary  and  is  not  included  in 
other  sei;tions  of  the  Guidelines  Manual. 


Proposed  Amendment:  The 
Commentary  to  §  2D1.6  captioned 
"Application  Notes"  is  amended  by 
deleting  "Note"  and  inserting  in  lieu 
thereof  "Notes",  by  renumbering  Note  1 
as  Note  2,  by  inserting  the  following  as 
new  Note  1: 

"1.  'Offense  level  applicable  to  the 
underlying  offense"  means  the  offense 
level  determined  by  using  the  offense 
guideline  applicable  to  the  controlled 
substance  offense  that  the  defendant 
was  convicted  of  using  a 
communication  facility  to  commit, 
cause,  or  facilitate. '. 

The  Commentary  to  §  2E1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting  "Where  there  is  more 
than  one  underlying  offense"  and 
in.serting  in  lieu  thereof  "The  'offense 
level  applicable  to  the  underlying 
racketeering  activity'  under  subsection 
(a)(2)  means  the  offense  level  under  the 
applicable  offense  guideline,  as 
determined  under  the  provisions  of 
!^  lBl.2  (Applicable  Guidelines)(i.e.,  on 
the  basis  of  the  conduct  of  which  the 
defendant  was  convicted).  In  the  case  of 
more  than  one  underlying  offense  (for 
this  determination,  apply  the  provisions 
of  Application  Note  5  of  the 
Commentary  to  §  lBl.2  as  if  in  a 
conspiracy  case)";  by  inserting  "apply 
Chapter  Three,  Parts  A,  B.  and  C  to 
subsection  (a)(1),  and"  immediately 
following  "level,",  by  deleting  "both 
(a)(1)  and"  and  inserting  in  lieu  thereof 
"subsection";  by  deleting  Note  3,  and  by 
renumbering  the  remaining  notes 
accordingly. 

The  Commentary  to  §  2E1.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting  "Where  there  is  more 
than  one  underlying  offense"  and 
inserting  in  lieu  thereof  "The  'offense 
level  applicable  to  the  underlying  crime 
of  violence  or  other  unlawful  activity' 
under  subsection  (a)(2)  means  the 
offense  level  under  the  applicable 
offense  guideline,  as  determined  under 
the  provisions  of  §  lBl.2  (Applicable 
Guidelines)  (i.e.,  on  the  basis  of  the 
conduct  of  which  the  defendant  was 
convicted).  In  the  case  of  more  than  one 
underlying  offense  (for  this 
determination,  apply  the  provisions  of 
Application  Note  5  of  the  Commentary 
to  S  lBl.2  as  if  in  a  conspiracy  case)". 

The  Commentary  to  §2El.3  captioned 
"Application  Notes"  is  amended  by 
deleting  "Notes"  and  inserting  in  lieu 
thereof  "Note",  in  Note  1  by  adding  the 
following  as  the  first  .sentence: 

"The  offense  level  applicable  to  the 
underlying  crime  or  racketeering 
activity"  under  subsection  (a)(2)  means 
the  offense  level  under  the  applicable 
offense  guideline,  as  determined  under 
the  provisions  of  §  lBl.2  (Applicable 
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Guidelines)(i.e.,  on  the  basis  of  the 
conduct  of  which  the  defendant  was 
convicted)."; 
And  by  deleting  Note  2. 

Fraud.  Theft,  and  Tax  Offenses 

Chapter  Two.  Parts  B,  F.  and  T  (Theft, 
Fraud,  and  Tax) 

18.  Synopsis  of  Proposed 
Amendment;  This  amendment  makes 
the  following  changes  to  guideline 
§§2Bl.l,2Fl.l,and  2T4.1;  (1) 
Eliminates  the  more-than-minimal- 
plaiming  enhan(;ement  in  §(^281.1  and 
2F1.1  and  other  guidelines,  and  builds 
a  corresponding  increase  into  the  loss 
tables,  and  creates  a  two-level 
enhancement  like  the  one  in  §  2T4.1  for 
offenses  involving  "sophisticated 
means";  (2)  increases  the  base  offense 
level  of  f?  2B1.1  (the  theft  guideline)  and 
revises  the  loss  tables  in  §§2Bl.l.  2F1.1 
and  2T4,1  (theft,  fraud,  and  tax  offenses, 
respectively);  (.T)  changes  the  current 
one-level  inf:rements  in  the  loss  tables 
in  S§2B1.1,  2Fl.l,and2T4.1  (to  two- 
level  increments  or  a  combination  of 
one  and  two-level  increments);  (4) 
increases  the  severitv  of  the  loss  tables 
in  §§2Bl.l,  2Fl.l,and  2T4.1  at  higher 
loss  amounts;  (5)  adds  telemarketing 
enhancements  to  §§2B1.1  and  2F1.1;  (6) 
adds  a  cross  reference  in  §  2F1.1  for 
offenses  involving  arson;  and  (7)  makes 
conforming  technical  changes. 
(1)  Elimination  of  More-tnan- 
Minimal-Planning  Enhancement  for 
Sophisticated  Means. 

First,  the  amendment  eliminates  the 
specific  offense  characteristic  for  more- 
than-minimal  planning  from  the  theft 
and  fraud  guidelines  (and  a  number  of 
other  guidelines),  and  phases  in  a 
corresponding  increase  in  the  loss  tables 
(or,  in  the  case  of  option  3,  into  the  base 
offense  level).  Arguments  for  revising  or 
eliminating  the  "more  than  mininpl 
planning"  specific  offense  characteristic 
include;  (I)  the  workload  (and  related 
litigation)  burden  of  the  provision  is 
considerable;  in  each  of  the  over  9,000 
cases  sentenced  under  these  guidelines, 
some  consideration  is  given  to  whether 
this  SOC  is  applicable;  (ii)  the  definition 
of  more  than  minimal  planning  is 
arguably  unclear  or  ambiguous;  (iii)  past 
Commission  studies  have  shown  that 
the  provision  is  applied  unevenly,  thus 
contributing  to  unwarranted  disparity; 
and  (iv)  the  adjustment  is  applied  with 
such  frequency,  particularly  at  higher 
dollar  amounts,  that  it  arguably  should 
be  built  into  the  loss  table  or  even  the 
base  offense  level.  (The  more-than- 
minimal  planning  adjustment  is  applied 
in  58.7%  of  all  r:ases  sentenced  under 
§2Bl.l;  of  all  cases  under  §2Fl.l.  it  is 
applied  in  82.5%  (and  over  89%  of 


cases  involving  loss  amounts  greater 
than  $10,000)). 

The  amendment  proposes  creating  a 
two-level  specific  offense  characteristic 
in  §§2B1.1  and  2F1.1  (and  other 
guidelines  that  currently  have  a  more- 
than-minimal  planning  enhancement) 
that  would  apply  if  "sophisticated 
means"  were  used  to  impede  discovery 
of  the  existence  or  extent  of  the  offense 
(with  a  floor  of  level  12).  Replacing  the 
more-fhan-minimal  planning 
enhancement  with  one  for  sophisticated 
means  will  increase  the  fact-finding  and 
application  burden  compared  to  just 
deleting  the  more-than-minimal 
planning  enhancement.  In  addition,  in 
the  proposed  loss  table  options  at  levels 
at  or  above  the  point  where  the  two 
ievf^ls  from  more-than-minimal 
planning  are  automatically  built  into  the 
loss  table,  defendants  who  would 
receive  the  new  two-level  enhancement 
for  sophisticated  means  would 
effectively  receive  an  additional  two- 
level  increase,  in  addition  to  any  others 
provided  in  this  amendment.  It  is 
unclear  how  many  cases  would  l)e 
affected  by  this  new  enhancement.  In 
conjunction  with  the  addition  of  this 
enhancement,  it  is  proposed  that  the 
current  specific  offense  characteristic 
involving  use  of  foreign  bank  accounts 
found  at  subset;tion  (b)(5)  (providing  a 
fioor  of  12  for  such  offenses),  be  deleted 
and  incorporated  into  the  definition  of 
"sophisticated  means"  for  all  guidelines 
that  currently  have  a  more-than- 
minimal  planning  enhancement.  In  FY 
1995.  of  the  6.019  cases  sentenced 
under  §2F1.1.  3  (.05%)  received  the 
enhancement  for  use  of  foreign  bank 
accounts. 
(2)  Amendments  to  Lo.ss  Tables. 
Three  options  are  presented  for 
changes  to  the  loss  tables  for  the  theft 
and  fraud  guidelines.  A  corresponding 
change  is  proposed  to  the  tax  loss  table 
in  §2T4.1  (for  options  1  and  2;  if  option 
3  is  chosen,  a  conforming  tax  loss  table 
will  be  prepared).  Depending  on  the 
option  chosen,  the  necessity  of  factual 
findings  for  the  lowest  loss  amounts  is 
eliminated  by  building  these  loss 
amounts  into  the  base  offense  level. 

Options  1  and  2  of  this  proposal 
provide  identical  base  offen.se  levels  of 
6  for  the  theft  and  fraud  guidelines. 
Option  3  provides  a  base  offense  level 
of  8. 

(3)  Loss  Tables — Two-level 
Increments. 

Second,  in  options  one  and  three  the 
loss  tables  are  changed  from  the  current 
one-level  increments  to  two-level 
increments,  so  that  broader  ranges  of 
dollar  loss  are  assigned  to  a  particular 
offense  level  increase.  Option  two 
generally  retains  one-level  increments. 


but  provides  two-level  increments  for 
losses  above  $2,000  and  $.'i,()()(l.  and  f(jr 
loss  increments  above  $r),{)O(),00t) 
Option  two  retains  cutting  pouifs  that 
are  very  similar  to  the  current  loss 
tables,  but  hus  no  consistent  pattern  iti 
the  selection  ofthecuttuig  points. 

Several  arguments  suggest  use  of  two- 
level  int.rements  in  the  loss  tiibles.  as 
proposed  in  Options  One  and  Three:  (!) 
Reduction  in  probation  officer  and 
judicial  workload  (broader  loss  ranges 
will  produ(,e  fewer  "cutting  points ';  for 
example,  n  two-level  loss  table— with  no 
other  changes— would  go  from  18  to  10 
cutting  points);  (ii)  increased 
consistency  with  other  offunst^ 
guidelines  (mosl  alternative  bns*'  offense 
levels  and  specific  offense 
characteristics  increase  by  at  least  two- 
level  increments;  for  example,  the  drug 
table);  and  (liij  a  table  with  two-level 
increments  is  less  mechainstic  iiud 
lessens  the  appearance  of  false  precision 
compared  to  the  current  structure  On 
the  other  hand,  one-level  increments 
provide  a  smoother  increase  in  levels 
relative  to  loss  amounts,  with  a 
minimized    cliff  effect  and  somewhat 
greater  proportionalitv 

(4)  Loss  Tables — Increased  Severitv  at 
Higher  Loss  .Amounts 

Fourth,  all  three  options  provide  for 
increases  in  the  severitv  levels  assigned 
to  the  higher  loss  amounts,  in  addition 
to  the  int:rense  built  into  the  table  (or 
ba.se  offense  level)  in  response  to  the 
elimination  of  the  more-than-miiumal 
planning  adjustment. 

There  are  several  reasons  wh\ 
consideration  should  be  given  to  raising 
the  severity  levels  for  cases  involving 
the  largest  loss  amounts  First,  the  draft 
report  of  the  C^onuiiission-sponsored 
"just  punishment  '  stud\  suggests  that 
respondents  identified  certain  kinds  of 
cases  that  may  warrant  greater 
punishment  for  higher  loss  amounts 
than  (  urrently  provided  bv  the  loss 
tables  in  the  theft  and  fraud  guidelines: 
embezzlement  or  theft  cases  involving 
bank  officials  or  postal  workers; 
fraudulent  .solicitation  for  a  nonexistent 
charity;  fraud  involving  false  mortgage 
application  with  no  intent  to  repay;  and 
forgery  or  fraud  involving  .stolen  credit 
r.ards  or  writing  bad  checks. 

Set;ond.  the  draft  results  of  the 
F"ederal  Judicial  O^nter  survey  of  federal 
district  court  judges  and  chief  probation 
officers  reveal  sentiment  that  §§2Bl.l 
and  2F1.1  under  punish  defendants 
whose  offenses  involve  large  monetary 
los.ses. 

Third,  the  Department  of  lustice  and 
the  Criminal  Law  Committee  of  the 
ludicial  Conference  have  recommended 
thai  consideration  be  given  to  raising 
the  severity  levels  at  higher  loss 
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amounts  for  theft  and  fraud  cases  to 
more  appropriately  punish  large-scale 
offenders. 

15)  Telemarketing  Enhancements. 

The  rdth  change  proposed  by  this 
amendment  is  to  add  specific  offense 
characteristics  to  *i  2Fl.  1  for  offense 
conduct  involving  teieniarlceting.  In  the 
1994  omnibus  crime  hill.  Congress 
raised  the  statutory  maximum  for 
telemarketing  offenses  by  five  years  (18 
LJ,S.C.  §2326(1)),  and  by  ten  years  for 
such  offenses  that  victimized  ten  or 
more  persons  over  age  5.5  or  targeted 
persons  over  the  age  of  55  (18  U.S.C. 
^  2326(2)).  This  amendment  provides  a 
two-level  increase  in  §2Fl.l  for  offenses 
involving  telemarketing,  and  an 
additional,  cumulative  2-level  increase 
if  the  offense  victimized  10  or  more 
persons  over  the  age  of  55,  or  targeted 
persons  oTer  the  age  of  55. 

(6)  Cross  Reference — Arson. 

The  sixth  change  proposed  by  the 
amendment  is  to  add  to  the  fraud 
guideline  a  cross  reference  to  §  2K1.4 
(Arson,  Property  Damage  by  Use  of 
Explosives),  if  the  offense  involved 
arson  or  property  destruction  by  use  of 
explosives,  and  if  the  resulting  offense 
level  is  greater.  Offenses  that  involve  an 
underlying  arson  may  be  charged  as 
frauds.  The  proposed  cross  reference 
better  ensures  that  similar  offenses  are 
treated  similarly. 

(7)  Conforming  Technical  Changes. 
The  amendment  also  makes  the 

following  technical  changes:  In  §  2B 1 . 1 , 
subsection  (b)(3)  is  proposed  for 
deletion  because  the  floor  of  6  for 
offenses  involving  the  theft  of  mai  I  is 
unnecessary  given  the  proposal  to 
increase  the  base  offense  level  for  all 
offenses  under  this  guideline  from  4  to 
6:  in  §  2B1.1,  subsection  (b)(4)(B) 
providing  a  four-level  increase  for 
offenses  involving  receiving  stolen 
property  is  revised  to  provide  a  two- 
level  increase  becau.se  of  the  proposed 
deletion  of  more  than  minimal  planning 
(i.e.,  the  current,  four-level 
enhancement  is  applied  in  the 
alternative  to  a  two-level  enhancement 
for  more  than  minimal  plaruiing;  if  the 
more-than-minimal  planning 
enhancement  is  subsumed  in  the  loss 
tables,  it  is  necessary  to  reduce  the  four- 
level  enhancement  for  fencing  stolen 
property  to  two  levels  to  maintain 
equipoise).  In  §  2Fl .  1 ,  subsection 
(b)(2)(B),  providing  an  alternative  (to  the 
more-than-minimal-planning)  two-level 
iiu'.rease  for  a  scheme  mvoTved  the 
defrauding  of  more  than  one  victim,  is 
proposed  for  deletion  b«;cause  the 
concerns  are  handled  by  building  the 
levels  for  more  than  minimal  planning 
into  the  loss  table;  and  the  definition  of 
more-than-minimal  planning  in  ^^  IBI  1, 


comment,  (n.l(fl),  is  proposed  for 
deletion  and  replacement  by  the 
definition  of  "sophisticated  means", 
with  corresponding  changes  to 
§§2A2.1(b)(l).2Bl. 1(b)(4)(A), 
281. 3(b)(3),  and  2B2. 1(b)(1).  The 
definition  of  "sophisticated  means" 
currently  in  §  2T1.1  is  revised 
accordingly. 

(Al  Proposed  Amendment 

The  Commentary  to  s?  IB  1.1  captioned 
".-\pplication  Notes"  is  amended  by 
deleting  application  note  1(f)  in  its 
entirety  and  inserting  in  lieu  thereof: 

"'Sophisticated  means  to  impede 
discovery  of  the  offense  or  its  extent,' 
includes  conduct  that  is  more  complex 
or  demonstrates  greater  intricacy  or 
planning  than  a  routine  effort  to  impede 
discovery  of  the  offen.se  or  its  extent.  An 
enhancement  would  be  applied,  for 
example  where  the  defendant  used 
transactions  through  corporate  shells  or 
fictitious  entities,  or  used  foreign  bank 
accounts  or  transactions  to  conceal  the 
nature  or  extent  of  the  fraudulent 
conduct." 
***** 

Section  2Bl.l(a)  (Base  Offense  Level) 
is  amended  by  deleting  "4"  and 
inserting  in  lieu  thereof  [Options  1  and 
2:  "6";  Option  3:  "8"|. 

Section  2B1.1  is  amended  by  deleting 
(b)(1)  in  its  entirety,  and  inserting  in 
lieu  thereof,  one  of  the  following  three 
options: 

Option  One 

|"(b)  Specific  Offense  Characteristics 
(1)  if  the  loss  was  $5,000  or  more, 
increase  the  offense  level  as  follows: 


Loss  (apply  the  greatest) 

Increase  in 
level 

(A)  S5  000  or  more     I. 

Add  2. 

(B)  10,000  or  more  

(C)  22,500  or  more  

(D)  50,000  or  more  

(E)  120  000  or  more  

Add  4. 
Add  6. 
Add  8. 
Add  10 

(F)  275.000  or  more 

(G)  650.000  or  more  

(H)  1  500  000  or  more  

Add  12. 
Add  14. 
Add  16. 

(1)  3,500,000  or  more  

(J)  8.000,000  or  more  

(K)  18,000.000  or  more  

(L)  40  000  000  or  more    

Add  18. 
Add  20. 
Add  22. 
Add  24. 

(M)  90  000  000  or  more  

Add  26"]. 

Option  Two 

['(b)  Specific  Offense  Characteristics 
(1)  If  the  loss  exceeded  $2,000, 
increa.se  the  offense  level  as  follows: 


Loss  (apply  the  greatest) 


(A)  More  than  $2,000 

(B)  More  than  5.000  . 

(C)  More  than  10.000 


Increase  in 

level. 


Add  2. 
Add  4 
Adds. 


Loss  (apply  the  greatest) 

Increase  in 
level. 

(D)  More  than  20,000  

Add  6. 

(E)  More  than  40.000 

Add  7. 

(R  More  than  70  000   

Add  8. 

(G)  More  than  120.000  

Add  9. 

(H)  More  than  200,000  

Add  10. 

(1)  More  than  350,000  

Add  11. 

(J)  More  than  500,000  

Add  12. 

(K)  More  than  800,000 

Add  13. 

(L)  More  than  1,500,000 

Add  14. 

(M)  More  than  2,500,000  

(N)  More  than  5,000,000  

(0)  More  than  7,500,000  

(P)  More  than  15,000,000 

(Q)  More  than  25,000,000  

(R)  More  than  50,000,000  

Add  15. 
Add  16. 
Add  18. 
Add  20. 
Add  22. 
Add  24"). 

Option  Three 

|"(b)  Specific  Offense  Characteri.stics 
(1)  If  the  loss  exceeded  $5,000, 
increase  the  offense  level  as  follows: 


Loss  (apply  the  greatest) 

Level  of  in- 
crease. 

(A)  More  than  S5  000 

Add  2. 

(B)  More  than  20  000     

Add  4. 

(C)  More  than  60  000       

Add  6. 

(oi  More  than  100  000  

Add  8. 

(E)  More  than  250,000 

Add  10. 

(F)  More  than  500  000   

Add  12. 

(G)  More  than  750  000    

Add  14. 

(H)  More  than  1,000,000  

h)  More  than  3.000,000  

Add  16. 
Add  18. 

(J)  More  than  7  000  000  

Add  20. 

(K)  More  than  12,000,000 

(L)  More  than  20,000,000  

(M)  More  than  40,000,000  

(N)  More  than  80,000.000  

Add  22. 
Add  24. 
Add  26. 
Add  28"]. 

Section  2B1.1  is  amended  by  deleting 
(b)(3)  in  its  entirety  and  inserting  in  lieu 
thereof: 

"If  sophi!?ticated  means  were  used  to 
impede  discovery  of  the  offense  or  its 
extent,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level 
12,  increase  to  level  12." 

Section  2B1.1  is  amended  by  deleting 
(b)(4)(A)  in  its  entirety  and  by  amending 
{b)(4)(B)  by  deleting  "(B)"  and  by 
deleting  and  changing  "4  levels"  to  "2 
levels". 
***** 

Option  Three  Only 

[Section  2Fl,l(a)  is  amended  by 
deleting  "6"  and  in.serting  in  lieu 
thereof  "8"|, 

Section  2Fl,l  is  amended  by  deleting 
(b)(1)  in  its  entirety,  and  inserting  in 
lieu  thereof,  one  of  the  following  three 
options: 

Option  One 

|"(b)  Specific  Offense  Characteristics. 
(1)  If  the  loss  was  $5,000  or  more, 
increase  the  offense  level  as  follows: 
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Loss  (apply  the  greatest) 

Increase  in 
level 

(A)  S5.000  or  more  

Add  2 

(B)  10,000  or  more  ..: 

Add  4 

(C)  22,500  or  more  

Add  6 

(D)  50,000  or  more  

Add  8 

(E)  120,000  or  more  

Add  10 

(F)  275,000  or  more 

Add  12 

(G)  650,000  or  more  

Add  14 

(H)  1,500.000  or  more  

Add  16 

(1)  3.500.000  or  more 

Add  18 

(J)  8,000,000  or  more  

Add  20 

(K)  18,000,000  or  more  

(L)  40.000,000  or  more  

(M)  90,000,000  or  more 

Add  22. 
Add  24. 
Add  26"! 

Option  Two 

|"(b)  Spei  ific  Offense  Characteristics. 
(1)  If  the  loss  exceeded  SZ.UQO. 
increase  the  offen.se  level  as  follows: 


Loss  (apply  ttie  greatest) 


(A)  More  than  S2.000 

(B)  More  than  5.000 

(C)  More  than  10.000  .... 

(D)  More  than  20.000  .  .. 

(E)  More  than  40.000 

(F)  More  than  70.000  

(G)  More  than  120.000  ... 
(H)  More  than  200,000  ... 

(I)  More  than  350,000  

(J)  More  than  500.000  .... 
(K)  More  than  800,000  .... 
(L)  More  than  1,500,000  . 
(M)  More  than  2,500,000 
(N)  More  than  5,000.000 
(O)  More  than  7,500.000 


Increase  in 
level 


Add  2 
Add  4. 
Add  5. 
Add  6. 
Add  7. 
Add  8. 
Add  9. 
Add  10. 
Add  1 1 . 
Add  12. 
Add  13. 
Add  14. 
Add  15, 
Add  16. 
Add  18. 


(P)  More  than  15,000.000 Add  20. 

(Q)  More  than  25,000,000  Add  22 

(R)  More  than  50,000,000  Add  24"]. 

Option  Three 

("(b)  Specific  Offense  Characteristics 
(1)  If  the  loss  e.xceeded  $5,000. 
increase  the  offense  level  as  follows: 


Loss  (apply  the  greatest) 

Level  of  in- 
crease 

(A)  More  than  S5.000 

Add  2 

(B)  More  than  20,000 

Add  4. 

(G)  More  than  60,000  

Add  6 

(D)  More  than  100,000  

Add  8 

(E)  More  than  250,000 

Add  10 

(F)  More  than  500.000 

Add  12 

(G)  More  than  750,000  

Add  14 

(H)  More  than  1,000.000  

(1)  More  than  3,000,000  

Add  16. 
Add  18 

(J)  More  than  7.000,000 

Add  20 

(K)  More  than  12,000,000 

(L)  More  than  20,000,000  

(M)  More  than  40,000.000  

(N)  More  than  80,000,000  

Add  22 
Add  24. 
Add  26. 
Add  28"]. 

Section  2F'1.1  is  amended  by  deleting 
(b)(5)  in  its  entirety,  and  by  deleting 
(h)(2)  in  its  entirety,  and  inserting  in 
lieu  thereof: 

"If  sophisticated  means  were  used  to 
impede  discovery  of  the  offense  or  its 


extent,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level 
12,  increase  to  level  12." 

Section  2F1.1  is  amended  by  inserting 
the  following: 

"(f))  If  the  offense  involved 
telemarketing,  increase  bv  2  levels. 

(7)  If  the  offense  [involved 
telemarketing  conduct  and  either! 
victimized  10  or  more  persons  over  the 
age  of  .55.  or  targeted  persons  over  the 
age  of  55.  increase  by  2  levels.' 

Section  2F1.1  is  amended  bv  adding 
the  following  cross  reference  as  ((:)(2): 

"(2)  It  the  offen.se  involved  arson  or 
property  destruction  by  use  of 
explosives,  apply  ^  2K1.4  (Arson. 
Property  Damage  by  Use  of  Explosives), 
if  the  resulting  offense  level  is  greater 
than  that  determined  above." 
***** 

Serf  inn  2T1.1  is  nniended  bv  deleting 
(h)l5)  in  its  entirety  and  inserting  in  lieu 
thereof: 

"If  sophisticated  means  were  used  to 
impede  di.scovery  of  the  offense  or  its 
extent,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level 
12,  increase  to  level  12." 

Section  2T4.1  is  amended  by  deleting 
the  tax  table,  and  inserting  in  lieu 
thereof,  one  of  the  following  two 
options: 

Option  One 


("Tax  Loss 


(A)  S5,000  or  more  

(B)  10,000  or  more  

(C)  22.500  or  more  

(D)  50,000  or  more  

(E)  120,000  or  more  

(F)  275.000  or  more  

(G)  650.000  or  more  

(H)  1.500,000  or  more  .. 
(I)  3,500,000  or  more  .  .. 
(J)  8,000.000  or  more  ... 
(K)  18,000,000  or  more 
(L)  40,000,000  or  more  . 
(M)  90.000.000  or  more 


Level 


8 
10 
12 
14 
16 
18 
20 
22 
24 
26 
28 
30 
32" 


Level 


Option  Two 

["TaxLoss  (apply  the  greatest) 

(A)  $2,000  or  less  

(B)  More  than  2.000  

(C)  More  than  5,000  

(D)  More  than  10.000  

(E)  More  than  20.000  

(F)  More  than  40,000 

(G)  More  than  70.000  

(H)  More  than  120,000  

(I)  More  than  200.000 

(J)  More  than  350,000  

(K)  More  than  500,000  

(L)  More  than  800.000  

(M)  More  than  1,500,000  

(N)  More  than  2.500,000  

(O)  More  than  5.000.000  

(P)  More  than  7.500.000  


8 

9 

10 

11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 


"Tax  Loss  (ap)ply  the  greatest) 


Level 


(Q)  More  than  15.000.000 
(R)  More  than  25,000.000 
(S)  More  than  50.000.000 


26 
28 
30*1 


Issues  for  (k)niment 

The  toliowint  issues  for  comnicnt  are 
provided  to  Inciiitate  intormed  coniment 
on  the  issues  raised  by  the  prec.eding 
nniendmenf. 

(11  Loss  Tables:  In  addition  to 
requesting  input  on  the  options  m  the 
proposed  amendment,  the  Commission 
requests  comment  on  whether  Sjt;  2H1.1 
and  2F1.1  should  have  different  base 
offense  levels  and  different  starting 
points  and  ciitting  points  for  the  loss 
tables.  If  so,  the  Commission  requests 
comment  on  what  the  r«>spective  base 
offense  levels  should  be  (for  example, 
level  f)  lor  *?  2R1,1  and  level  H  for 
**  2Fl,l),  on  what  loss  amount  should 
trigger  the  first  increase  (52.000.  S5.()U0. 
orSlO.OOn  for  5»2Bll,  S2.0()0.  S'lOno, 
SlO.Oni)   or  S2(),()0()  tor  <*2Fl,lj.and 
wh.it  the  cutting  points  of  the  loss  tables 
should  be, 

(2)  Telemarketing  offen.ses:  In 
addition  to  the  issues  raised  b\  the 
proposed  amendment,  the  Commission 
invites  comment  on  whether  tlie 
guidelines  should  provide  a  broader 
enhancement  tor  other  Irauds  involving 
the  victimization  or  targeting  of  persons 
over  the  age  of  ')5.  The  Commission  also 
invites  comment  on  whether  the 
guidelines  should  l)e  amended  to  add  a 
Chapter  Tlm^e  adiu.stment  that  provides 
a  two-level  increase  if  the  offense, 
regardless  of  type,  involves  the 
victimization  of  10  or  nujre  persons  over 
the  age  of  5:'i  or  the  targeting  of  persons 
over  the  age  of  55.  AlternativeU  .  the 
Commission  invites  comment  on 
whether  i^  3A1  1  (V^ulnerable  Victim) 
should  be  amended  to  provide  that  if 
will  always  apply  when  an  offense 
involves  the  victimization  of  10  or  more 
persons  over  the  age  of  55  or  the 
targeting  of  persons  over  the  age  of  55. 
or  to  provide  an  enhancement  for 
offenses  invoK  ing  telemarketing 
conduct. 

(3)  Cross  Reference:  The  Commission 
invites  comment  on  whether  the 
following  cross  reference  should  be 
adopted:    If  the  offen.se  involved  a 
bribe,  gratuity,  commenual  brilw'  or 
kickback,  or  similar  conduct.  appU 
^  2(^1,2  (Offering.  Giving,  Soliciting,  or 
Receiving  a  (iratuitv):  i*2Cl.5  (Payment 
to  Obtain  Public  Office):  «5  2C1.H  {U)an 
or  Gratuity  to  Hank  Examiner,  or 
Gratuity  for  .Ad|ustmeni  of  Farm 
Indebtedness,  or  Prot:uring  Bank  Loan, 
or  Discount  of  Commercial  Paper); 


24        ??2Cl..  (Fraud  Involving  Dtiprivation  of 
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the  Intangible  Right  to  the  Honest 
Services  of  PubHc  Officials;  Conspiracy 
to  Defraud  by  Interference  with 
Governmental  Functions);  or  §  2B4.1 
(Bribery  in  Procurement  of  Bank.  Loan 
and  Other  Commercial  Bribery), 
whichever  is  the  most  applicable,  would 
provide  that  the  cross  reference  should 
apply  only  if  the  listed  offense  conduct 
results  in  a  higher  offense  level." 

(4)  Consolidation  of  §<i2Bl.l  and 
2F1.1:  Currently  there  is  sometimes 
confusion  about  whether  a  given  offense 
should  be  sentenced  using  §  2B1.1  or 
§  2F1.1  and  which  definition  of  loss 
should  be  used.  The  Commission  invites 
comment  on  whether  §§2Bl.l  and 
2F1.1  should  be  consolidated  into  one 
guideline  and.  if  so,  what  provisions  of 
each  should  he  retained  in  the 
consolidated  guideline,  and  how  the 
two  definitions  of  loss  should  be 
combined  into  one.  Alternatively,  the 
Commission  invites  comment  on 
whether  the  definitions  of  loss  in 
§«?  2Bl.t  and  2F1.1  should  be  combined 
into  one  definition  and.  if  so.  what 
provisions  of  each  should  be  retained  in 
the  consolidated  definition  and  how  the 
new  definition  should  be  worded. 

Additional  Issues  for  Comment — 
Determination  of  Loss 

These  issues  for  comment  solicit 
input  on  possible  changes  to  the 
definition  of  loss  in  i}§2Bt.l  and  2F1.1 
to  clarify  the  Commission's  intent, 
resolve  issues  raised  by  case  law.  and 
aid  in  consistency  of  application. 

(1)  Standard  oTcausation:  Currently, 
the  definition  of  loss  in  ^2Fl.l  does  not 
specify  a  standard  of  causation 
governing  whether  unintended  or 
unexpected  los.ses  are  to  be  included  in 
the  loss  calculation  under  the 
guidelines.  See  United  States  v.  Neadle. 
72  F.3d  1104,  1108-11  (3d  Cir.)  (holding 
defendant  fraudulently  posted  required 
$750,000  bond  to  open  insurance 
company  accountable  for  $2,1  million  in 
property  damage  from  a  hurricane  that 
the  defendant's  insurance  company 
lacked  the  assets  to  cover,  loss 
undoubtedly  would  have  gone 
unreimbursed  regardless  of  defendant's 
insurance  fraud),  amended,  79  F.3d  14 
(3d  Cir.).  cert,  denied.  1 17  S.  Ct.  238 
(1996). 

The  Commission  invites  comment  on 
whether  to  clarify  the  standard  of 
causation  necessary  to  link  a  harm  with 
an  offense  under  §  IBI. 3(a)(3).  More 
specifically,  the  Commission  requests 
comment  on  whether  it  should  include 
only  harm  proximately  caused  (or 
directly  cau.sed)  by  the  defendant's 
conduci,  or  whether  it  should  include 
all  harm  that  would  not  have  occurred 
'but  for"  the  defendant's  conduct. 


Finally,  the  Commission  invites 
comment  on  whether,  regardless  of 
which  causation  standard  is  adopted, 
the  Commission  should  invite  the 
possibility  of  a  departure  when  los.ses 
far  exceed  those  intended  or  reasonably 
foreseen  by  the  defendant. 

(2)  Market  value;  The  current 
definition  of  lo.ss  in  theft  and  fraud  uses 
the  concept  of  market  value  as  an 
important  factor  in  determining  loss. 
The  Commission  invites  comment  on 
whether  this  concept  should  be  clarified 
to  specifv  whether  retail,  wholesale,  or 
black  market  value  is  intended, 
depending  on  the  nature  of  the  offense. 
In  addition,  the  Commission  invites 
comment  on  whether  market  value 
includes  the  enhanced  value  on  the 
black  market  when  it  exceeds  fair 
market  value,  or  alternatively,  whether 
black  market  value  should  be  a 
departure  consideration. 

(3)  Consequential  damages  and 
administrative  costs — inclusion  of 
interest:  The  definition  of  lo.ss  in  fraud 
provides  that  reasonably  foreseeable 
consequential  damages  and 
administrative  costs  are  included  in 
determinations  of  loss  only  in  cases 
involving  procurement  fraud  or  product 
substitution.  The  Commission  invites 
comment  on  whether  consequential 
damages  should  be  used  in 
determinations  of  loss  in  all  theft  and/ 
or  fraud  cases,  and  if  so,  how  such 
damages  should  be  determined. 
Alternatively,  should  the  special  rule  in 
fraud  on  the  inclusion  of  consequential 
damages  and  administrative  costs  in 
loss  determinations  in  procurement 
fraud  and  product  substitution  cases  be 
deleted?  The  Commission  further 
invites  comment  on  whether,  even  if 
consequential  damages,  generally,  are 
not  included  in  loss,  they  might  be  used 
as  an  offset  against  the  value  of  the 
benefit  received  by  the  victim(s). 

Although  the  definition  of  loss  in  the 
theft  and  fraud  guidelines  excludes 
interest  "that  could  have  been  earned 
had  the  funds  not  been  stolen."  .some 
courts  have  interpreted  the  definition  of 
loss  to  permit  inclusion  in  loss  of  the 
interest  that  the  defendant  agreed  to  pay 
in  connection  with  the  offense.  Cf.. 
United  States  v.  Hoyle,  33  F.3d  41.5.  419 
(4th  Cir.  1994)  ("|I|nterest  shall  not  be 
included  to  determine  loss  for 
sentencing  purposes .")  with  United 
States  V.  Gilberg.  75  F.3d  15.  18-19  (1st 
Cir.  1996)  (including  in  loss  interest  on 
fraudulently  procured  mortgage  loan); 
and  United  States  v.  Henderson.  19  F.3d 
917.  928-29  (5th  Cir.)  ("Interest  should 
be  included  if.  as  here,  the  victim  had 
a  reasonable  expectation  of  receiving 
interest  from  the  transaction"),  cert, 
denied,  115  S.  Ct.  207  (1994). 


The  Commission  invites  comment  on 
whether  the  definition  of  loss  should  be 
clarified  to  (A)  exclude  all  interest  from 
loss;  (B)  to  permit  inclusion  of 
bargained-for  interest,  or  (C)  to  allow 
consideration  of  bargained-for  interest 
as  a  departure  factor  only. 

(4)  Benefit  received  by  victims: 
Currently,  with  the  exception  of 
payments  made  and  collateral  pledged 
in  fraudulent  loan  cases,  the  definition 
of  loss  does  not  specify  whether  benefit 
received  by  the  victim(s)  reduces  the 
amount  of  the  loss.  Courts  have 
generally,  although  not  unanimously, 
held  that  loss  in  fraud  cases  must  be 
reduced  by  any  benefits  received  by  the 
victim(s).  See,  e.g., United  States  v. 
Maurello,  76  F.3d  1304,  1311-12  (3d 
Cir.  1996)  (calculating  loss  by 
subtracting  value  of  satisfactory  legal 
services  from  amount  of  fees  paid  to 
bogus  lawyer);  United  States  v. 
Reddeck,  22  F.3d  1504,  1513  (10th  Cir. 
1994)  (reducing  loss  by  value  of 
education  received  from  bogus 
university);  United  States  v.  Mucciante. 
21  F.  3d  1228,  1237-38  (2d  Cir.) 
(refusing  to  reduce  loss  by  amount  that 
defendant  "repaid  *   *   *  as  part  of  a 
meretricious  effort  to  maintain  |the 
victims')  confidences"  in  a  non-Ponzi 
scheme),  cert,  denied  115  S.  Ct.  361 
(1994). 

A  Ponzi  scheme  is  a  particular  kind 
of  criminal  offense  that  may  warrant 
explicit  treatment  in  the  definition  of 
loss.  A  Ponzi  scheme  is  defined  as  "a 
fraudulent  investment  scheme  in  which 
money  placed  by  later  investors  pays 
artificially  high  dividends  to  the 
original  investors,  thereby  attracting 
even  larger  investments."  Bryan  A. 
Garner,  A  Dictionary  of  Modern  Legal 
Usage  671  (2d  ed.  1995).  Several  cases 
raise  some  important  issues  about  Ponzi 
schemes. 

The  Seventh  Circuit  was  the  first  to 
address  the  issue  of  calculating  loss 
from  a  Ponzi  scheme.  In  United  States 
V.  Holiusa.  13  F.3d  1043,  1044-^5  (6th 
Cir.  1994),  the  defendant  perpetuated  a 
Ponzi  scheme  by  appropriating 
$11,625,739  from  "investors"  and 
returning  approximately  $8,000,000  in 
"interest."  The  appellate  court  rejected 
the  district  court  holding  that  because 
the  defendant  intended  "to  defraud  all 
of  the  victims  of  their  money"  he  was 
accountable  for  the  full  $11,625,739.  Id. 
at  1045;  See  also  U.S.S.G.  §  2F1.1, 
comment,  (n.  7)  ("[Ilf  an  intended  loss 
that  the  defendant  was  attempting  to 
inflict  can  be  determined,  this  figure 
will  be  used  if  it  is  greater  than  the 
actual  loss.").  The  court  held  that  "Itlhe 
full  amount  invested  was  not  the 
probable  or  intended  loss  because  (the 
defendant]  did  not  at  any  point  intend 


UMI 


Federal  Register  /  Vol.  62,  No.  1  /  Thursday.  January  2.  1997  /  Notices 


173 


to  keep  the  entire  sum.  •  •  •  Because 
he  did  not  intend  to  and  did  not  keep 
the  full  $11.6  million,  that  amount  does 
not  reflect  the  actual  or  intended  loss, 
and  is  not  an  appropriate  basis  for 
sentencing."  Holiusa,  13  F.3d  at  1046- 
47.  The  court  remanded  the  case, 
instructing  the  district  court  not  to 
include  in  loss  "amounts  that  [the 
defendant]  both  intended  to  and  indeed 
did  return  to  investors."  Id.  at  1048;  see 
also  United  States  v.  Wolfe,  71  F.Sd  611, 
618  (6th  Cir.  1995)  (following  Holiusa). 

While  the  Seventh  Circuit  saw  the 
concept  of  intended  loss  as  the  focus  of 
Ponzi  scheme  loss  calculation,  the 
Eleventh  Circuit  took  a  different 
approach  in  United  States  v.  Orton,  73 
F.3d  331  (11th  Cir.  1996).  The  Orton 
defendant  had  received  $525,865.66 
from  and  returned  $242,513.65  to  the 
"investors."  Twelve  investors  received 
more  than  they  had  invested;  the  total 
lost  by  the  other  investors  was 
$391,540.01.  Id.  at  333.  The  Eleventh 
Circuit  adopted  what  it  dubbed  the 
"loss  to  losing  victims"  method:  it  held 
the  defendant  accountable  for  "the  net 
losses  of  all  victims  who  lost  all  or  part 
of  the  money  they  invested."  Id.  at  334. 
The  money  that  the  defendant  received 
from  and  returned  to  those  investors 
who  ended  up  with  a  net  gain  did  not 
enter  into  the  loss  calculation.  The 
Orton  defendant  was  therefore  held 
accountable  for  $391,540.01. 

The  Commission  invites  comment  on 
whether  the  value  of  the  benefit 
received  by  the  victira(s)  of  an  offense 
should  be  used  to  reduce  the  amount  of 
the  loss  and,  if  so.  how  benefits  that  are 
more  theoretical  than  real  should  be 
valued.  The  Commission  also  invites 
comment  on  whether  the  money 
returned  to  victim-investors  (including 
"profits")  in  a  Ponzi  scheme  should  be 
included  in  the  calculation  of  loss.  In 
addition,  the  Commission  invites 
comment  on  whether  in  cases  involving 
fraudulent  representations  of  a 
defendant's  professional  license  or 
training,  the  loss  should  be  reduced  by 
the  value  of  the  "benefit/service"  given 
to  the  victim  (or  to  someone  else  on  the 
victim's  behalf)  by  the  defendant,  or 
whether  it  should  be  determined  based 
on  the  full  charge  for  the  "service." 

(5)  Diversion  of  government  benefits: 
The  Commission  invites  comment  on 
how  loss  should  be  determined  in  fraud 
cases  involving  the  diversion  of 
government  program  benefits  and 
kickbacks.  These  cases  tend  to  present 
special  difficulties  in  determining  or 
estimating  loss  and  determining  gain.  At 
the  same  time,  there  is  a  strong  .so<;ielal 
interest  in  the  integrity  of  government 
programs.  More  specifically,  the 
Commission  invites  comment  on 


whether  the  "value  of  benefits  diverted" 
in  such  cases  should  be  reduced  by  the 
"benefits"  or  services  provided  by  the 
participants.  In  addition,  the 
Commission  invites  comment  on 
whether  special  rules  should  be  devised 
for  such  cases  to  facilitate  the 
determination/estimation  of  loss  or  gain, 
such  as  a  special  rule  that  determines 
loss  or  gain  based  on  a  percentage  of  the 
total  value  of  the  benefits  diverted  and, 
if  so,  what  percentage  should  be  chosen 
(such  as  5—40%).  The  Commission  also 
invites  comment  on  whether  the  nature 
and  seriousness  of  such  offenses  require 
a  specific  offense  characteristic  to  target 
such  conduct  and/or  a  floor  offense 
level  to  guarantee  a  minimum  offense 
level. 

(6)  Pledged  collateral  and  payments: 
Currently,  the  value  of  pledged 
collateral  is  determined  based  on  the  net 
proceeds  of  the  sale  of  the  collateral,  or 
if  the  sale  has  not  been  accomplished 
prior  to  sentencing,  then  the  market 
value  of  the  collateral  reduced  by  the 
expected  cost  of  the  sale.  See,  e.g.. 
United  States  v.  Barrett,  51  F.3d  86, 
90-91  (7th  Cir.  1995)  (including  in  loss 
the  drop  in  value  of  property  securing 
fraudulently  obtained  loans).  The 
Commission  invites  comment  on  how 
and  when  to  determine  loss  in  respect 
to  crediting  pledged  collateral  and 
payments.  More  specifically,  the 
Commission  invites  comment  on 
whether  to  clarify  the  current  rule  that 
only  payments  made  prior  to  discovery 
of  the  offense  are  to  be  credited  in 
determining  loss,  whether  to  clarify  or 
change  the  current  rule  that  provides 
that  the  value  of  the  pledged  collateral 
is  determined  by  the  amount  the 
lending  institution  has  recovered  or  can 
expect  to  recover,  and  whether  to  clarify 
what  constitutes  "discovery  of  the 
offense."  In  addition,  the  Commission 
invites  comment  on  whether  the  value 
of  the  pledged  collateral  should  be 
determined  at  the  time  it  is  pledged  or 
at  the  time  of  discovery  of  the  offense 
or  some  other  time.  In  addition,  the 
Commission  invites  comment  on 
whether  unforeseen  (or  unforeseeable) 
decreases  (or  increases)  in  the  value  of 
the  collateral  should  affect  the  credit  to 
be  used  to  determine  loss. 

(7)  Gain:  Currently  gain  can  be  used 
in  lieu  of  loss  in  certain  limited 
circumstances  under  §2Fl  1.  Compare 
United  States  v.  Kopp,  951  F.2d  521. 
530  (3d  Cir.  1991)  (holding  that  gain 
cannot  be  used  if  loss  is  measurable 
even  if  loss  is  zero),  with  United  States 
v.  Haddock,  12  F.3d  950.  960  (10th  Cir 
1993)  (allowing  gain  to  be  used  as 
alternative  at  ail  times).  The 
Commission  invites  comment  on 
whether  to  clarifv  the  issue  of  whether 


or  not  gain  may  be  used  in  lieu  of  loss. 
If  the  rule  should  be  clarified,  should 
upward  departures  be  encouraged  if  the 
amount  of  gain  substantially  exceeds 
loss?  Alternatively,  the  Commission 
invites  comment  on  whether  gain 
should  be  used  whenever  it  is  greater 
than  actual  or  intended  loss  and.  if  so. 
how  gain  should  be  determined.  The 
Commission  aLso  invites  comment  on 
whether  there  are  situations  in  which 
gain  should  be  used  for  theft-type  cases 
under  §2B1.1. 

(8)  Intended  loss:  Intended  loss  is  to 
be  used  in  fraud  cases  when  it  is 
determined  to  be  greater  than  actual 
loss.  §2Fl.l.  comment,  (n.  7).  Some 
courts  have  held  that  intended  lo.ss 
should  be  limited  by  concepts  of 
"economic  reality"  or  impossibility. 
Compare  United  States  v.  Moored.  38 
F.3d  1419.  1425  (6th  Cir.  1994) 
(focusing  on  loss  that  defendant 
"realistically  intended")  with  United 
States  V.  Lorenzo,  995  F  2d  1448.  1460 
(9lh  Cir.)  ( 'ITjhe  amount  of  (intended) 
loss  *   *    *  does  not  have  to  be 
realistic"),  cert,  denied,  510  U.S.  881 
(1993), 

The  Commission  invites  comment  on 
whether  the  current  rule  should  be 
changed  to  provide  that  loss  is  to  be 
based  primarily  on  actual  loss,  with 
intended  loss  available  only  as  a 
possible  ground  for  departure.  The 
Commission  further  invites  comment  on 
whether,  if  the  substance  of  the  current 
rule  is  to  be  retained,  the  magnitude  ot 
intended  loss  should  be  limited  by  the 
amount  that  the  defendant  realistically 
could  have  succeeded  in  obtaining. 
More  specifically,  the  Commission 
invites  comment  on  whether  intended 
loss  should  be  limited  by  concepts  of 
"economic  reality"  or  impossibility, 
such  as  in  a  government  sting  operation 
where  there  can  be  no  loss,  or  in  a  false 
insurance  claims  ca.se  in  which  the 
defendant  submits  a  claim  for  an 
amount  in  excess  of  the  fair  market 
value  of  the  item. 

(9)  Risk  of  loss;  Currently,  in  some 
cases  defendants  obtain  loans  by 
fraudulent  means  but  the  loss  is 
determined  to  be  zero  because  of 
pledged  collateral  and  payments  made 
prior  to  discovery  The  Cx)mniission 
invites  comment  on  whether  the 
definition  of  loss  should  be  revi.sed  to 
include  the  concept  of  risk  of  loss,  so  as 
to  ensure  higher  punishment  levels  for 
defendants  who  commit  serious  crimes 
that,  because  of  the  value  of  pledged 
collateral  or  payments  made  liefore 
discovery,  result  in  low  or  even  zero 
loss,  and  if  so,  how  the  risk  of  loss  might 
be  determined.  See  ^  2F1.1,  comment 
(n,  7). 
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(10)  Loss  amounts  that  over-  or 
understate  the  significance  of  the 
offense:  The  Commission  invites 
comment  on  whether  to  provide 
guidance  for  applying  the  current 
provision  allowing  departure  where  the 
loss  amount  over-  or  understates  the 
significance  of  the  offense.  See  *»2Fl.l, 
comment,  (n.  10).  More  specifically,  the 
Commission  invites  comment  on 
whether  to  specify  that  where  the  loss 
amount  included  through  *?  lBl.3 
(Relevant  Conduct)  is  far  in  excess  of 
the  henefit  personally  derived  by  the 
defendant,  the  court  might  depart  down 
to  an  offense  level  corresponding  to  the 
loss  amount  that  more  appropriately 
measures  the  defendant's  culpability. 
Alternatively,  the  Commission  invites 
comment  on  whether  to  provide  a 
specific  offense  characteristic  or  special 
rule  to  reduce  the  offense  level  in  such 
cases. 

Chapter  Two,  Part  M 

19(A}.  Issue  for  cnininent:  SecAion  511 
of  the  Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  pertains  to 
biological  weapons.  It  incorporates 
attempt  and  conspiracy  into  18  U.S.C. 
§  175,  which  prohibits  the  production, 
stockpiling,  transferring,  acquiring, 
retaining,  or  possession  of  biological 
weapons.  It  also  expands  the  scope  of 
biological  weapons  provisions  in 
chapter  10  of  title  18  by  expanding  the 
meaning  of  biological  agents. 

Section  521  creates  a  new  offense  at 
18  U.S.C.  §  2332c.  The  new  offense 
smakes  it  unlawful  for  a  person,  without 
lawful  authority,  to  use  iur  attempt  or 
conspire  to  use)  a  chemical  weapon 
against  a  United  States  national  outside 
the  United  States,  any  person  within  the 
United  States,  or  any  federal  property. 
The  penalty  is  any  term  of  years  or  life 
or.  if  death  results,  death  or  any  term  of 
years  or  life. 

The  Commission  invites  comment  as 
o  how  the  guidelines  could  be  amended 
to  include  these  statutes.  One  approach 
could  be  to  amend  fi  2M6.1  (Unlawful 
Acquisition,  Alteration,  Use.  Transfer, 
or  Possession  of  Nuclear  Material, 
Weapons,  or  Facilities)  to  include  these 
statutes.  If  the  Commission  were  to 
select  this  approach,  what  changes,  if 
any,  would  be  appropriate  to 
accommodate  these  offenses? 

(Bl  Issue  for  comment:  Section  702 
creates  a  new  offense  at  18  U.S.C. 
^  2332b.  The  new  offense  makes  it 
unlawful  for  a  person,  committing 
conduct  occurring  outside  the  United 
States  and  conduct  occurring  inside  the 
United  States  and  under  specified 
circumstances,  to  (1 )  kill,  kidnap,  maim, 
or  commit  an  as.sault  resulting  in  serious 
bodily  injury  or  with  a  dangerous 


weapon,  or  (2)  create  a  substantial  risk 
of  serious  bodily  injury  to  another 
person  by  damaging  (or  conspiring  to 
damage)  any  real  or  personal  property 
within  the  LJnited  States.  The  specified 
circumstances  are  using  or  obstructing 
interstate  or  foreign  commerce,  having 
the  federal  government  or  one  of  its 
employees  or  agents  as  a  victim  or 
intended  victim,  involving  federal 
property,  and  committing  the  offense  in 
the  territorial  sea  of  the  United  States  or 
within  the  sf)e(:ial  maritime  or  territorial 
jurisdiction  of  the  United  States. 

The  terms  of  imprisonment  under  the 
new  offense  are  ( 1 )  death,  or  life,  or  any 
term  of  years,  if  death  resulted;  (2)  any 
term  of  years,  for  kidnaping;  (3)  not 
more  than  35  years,  for  maiming;  (4)  not 
more  than  30  years,  for  a.ssault;  (5)  not 
more  than  25  years,  for  damaging  or 
destroying  property:  (6)  for  any  term  of 
years  not  exceeding  that  which  would 
have  applied  if  the  offense  'lad  been 
committed,  for  a  conspiracy;  and  (7)  not 
more  than  10  years,  for  threatening  to 
commit  any  such  offense 

The  provision  also  expressly 
precludes  the  imposition  of  a  term  of 
probation  for  any  of  the  above-described 
offenses  and  precludes  the  imposition  of 
concurrent  sentences  for  terms  of 
imprisonment  imposed  under  this 
section  with  any  other  terms  of 
imprisonment. 

The  Commission  invites  comment  on 
how  the  guidelmes  should  be  amended 
to  include  this  statute.  For  example,  one 
option  could  be  to  amend  the  statutory 
index  to  reference  the  statute  to  the 
guideline  for  each  of  the  underlying 
offenses. 

Section  2X3. 1     Accessory  After  the  Fact 

Section  2X4. 1     Misprision  of  Felony 

20.  Synopsis  of  Proposed 
Amendment:  This  is  a  three-part 
amendment.  First,  this  amendment 
clarifies  the  application  of  §  2X3.1  when 
this  guideline  is  used  as  the  result  of  a 
cross  reference. 

Second,  this  amendment  clarifies  the 
interaction  of  §  IBI. 3  (Relevant 
Conduct)  with  §§2X3.1  (Accessory 
After  the  Fact)  and  2X4.1  (Misprision  of 
Felony).  In  the  case  of  a  guideline  with 
alternative  base  offense  levels,  as 
opposed  to  one  base  offen.se  level  and 
one  or  more  specifi<:  offense 
characteristics,  the  question  has  arisen 
as  to  whether  the  knowledge 
requirement  set  forth  in  Application 
Note  1  applies  to  the  selection  of  the 
appropriate  base  offense  level. 
Consistent  with  §  lBl.3,  this 
amendment  clarifies  that  the  knowledge 
requirement  does  apply. 

Finally,  this  amendment  clarifies  that, 
for  purposes  of  §§2X3.1  and  2X4.1,  if 


the  offense  guideline  applicable  to  the 
underlying  offense  refers  to  the 
defendant,  such  reference  is  to  the 
defendant  who  committed  the 
underlying  offense,  not  to  the  defendant 
who  is  convicted  of  being  an  accessory 
or  to  the  defendant  who  committed  the 
misprision. 

Proposed  Amendment:  The 
Commentary  to  §2X3.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting; 

"Apply  the  base  offense  level  plus 
any  applicable  specific  offense 
characteristics  that  were  known,  or 
reasonably  should  have  been  known,  by 
the  defendant;  see  Application  Note  10 
of  the  Commentary  to  §^B1.3  (Relevant 
Conduct).", 

And  inserting  in  lieu  thereof; 

"However,  if  the  application  of 
§  2X3.1  results  from  a  cross  reference  or 
other  instruction  in  another  Chapter 
Two  offense  guideline  (e.g., 
§§2J1.2(c)(l),2jl. 3(c)(1)),  the 
underlying  offense  is  the  offense 
determined  by  that  cross  reference  or 
instniction.  Determme  the  offense  level 
(base  offense  level,  specific  offense 
characteristics,  and  cross  references) 
based  on  the  conduct  that  was  known, 
or  reasonably  should  have  been  known, 
by  the  defendant;  see  Application  Note 
10  of  the  Commentary  to  §  lBl.3 
(Relevant  Conduct).  In  addition,  if  the 
Chapter  Two  offense  guideline 
applicable  to  the  underlying  offense 
refers  to  the  defendant,  such  reference  is 
to  the  defendant  who  committed  the 
underlying  offense,  not  to  the  defendant 
who  is  convicted  of  being  an  accessory 
or  to  whom  this  section  applies  duo  to 
a  cross  reference  or  other  instruction  in 
another  Chapter  Two  offense 
guideline.". 

The  Commentary  to  §  2X4.1  captioned 
"Application  Notes"  is  amended  in 
.Note  1  by  deleting  "Apply  the  base 
offense  level  plus  any  applicable 
specific  offense  characteristics  that 
were"  and  inserting  in  lieu  thereof 
"Determine  the  offense  level  (base 
offense  level,  specific  offense 
characteristics,  and  cross  references) 
based  on  the  conduct  that  was";  and  by 
inserting  at  the  end  the  following  as  the 
last  sentence: 

"In  addition,  if  the  Chapter  Two 
offen-se  guideline  applicable  to  the 
underlying  ofTense  refers  to  the 
defendant,  such  reference  is  to  the 
defendant  who  committed  the 
underlying  offense,  not  to  the  defendant 
who  is  convicted  of  committing  the 
misprision  or  to  whom  this  se<;tion 
applies  due  to  a  cross  reference  or  other 
instruction  in  another  Chapter  Two 
offen.se  guideline". 
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Part  B— Role  in  the  Offense 

Introductory  Commentary.  §3Bl.l 
(Aggravating  Rolel 

21.  Synopsis  of  Proposed 
Amendment:  This  two-part  amendment 
(A)  revises  the  Introductory 
Commentary  to  Chapter  Three.  Part  B  to 
put  the  application  of  *?§3Bl.l 
(Aggravating  Role)  and  ,3B1.2 
(Mitigating  Role)  in  perspective  and 
show  the  relationship  among  these 
adjustments,  and  (B)  revises  ^3Bl.l. 
Options  1  and  2  of  Part  B  maintain  the 
current  structure  of  §3Bl.l  but  revise 
the  guideline  to  provide  clearer 
definitions  and  cure  a  significant 
anomaly  in  the  current  guideline 
structure.  Option  3  presents  an 
alternative  structure  similar  to  the 
proposed  amendment  to  s»3Bl.2. 

Following  the  amendment  to  §  3B1.2 
are  several  issues  for  comment  designed 
to  elicit  suggestions  for  alternative 
aj)proaches. 

lAI  Proposed  Amendment:  Chapter  3. 
Part  B — Role  in  the  Offense  is  amended 
in  the  first  sentence  of  the  Introductory 
Commentary  by  inserting  "whether,  in 
committing  the  offense."  immediately 
following  "based  upon": 

By  deleting  "role  the"  immediately 
before  "defendant": 

By  inserting  "(A)"  immediately 
following  "defendant": 

By  deleting  "in  committing  the 
offense"  and  inserting  in  lieu  thereof 
"an  aggravating  or  a  mitigating  role,  (B) 
abused  a  position  of  trust  or  used  a 
special  skill,  or  (C)  used  a  minor" 

Chapter  3.  Part  B— Role  in  the  Offen.se 
is  amended  in  the  second  sentence  of 
the  Introductory  Commentary  by 
deleting  "The  determination  of  a 
defendant's  role  in  the  offense"  and 
inserting  in  lieu  thereof  "Each  of  these 
determinations"; 

By  deleting  "all"  and  inserting  in  lieu 
thereof  "the": 

By  deleting  "within  the  scope  of  and 
inserting  in  lieu  thereof  "for  which  the 
defendant  is  accountable  under": 

And  by  deleting  the  ","  immediately 
following  "(Relevant  Conduct)"  and 
inserting  in  lieu  thereof  a  ":". 

Chapter  3,  Part  B— Role  in  the  Offense 
is  amended  in  the  Introductory 
Commentary  by  deleting  the  second 
paragraph  in  its  entirety  and  inserting  in 
lieu  thereof  the  following: 

Sections  3B1.1  (Aggravating  Role)  and 
3B1.2  (Mitigating  Role)  are  designed  to 
provide  appropriate  adjustments  in  the 
defendant's  offense  level  based  on  the 
defendant's  role  and  relative  culpability 
in  the  offense  conduct  for  which  the 
defendant  is  accountable  under  §  lBl.3 
(Relevant  Conduct).  For  §  381. 1 
(Aggravating  Role)  or  §  3B1.2  (Mitigating 


Role)  to  apply,  the  offense  must  involve 
the  defendant  and  at  least  one  other 
participant.  If  an  offense  has  only  one 
participant,  neither  §3Bl.l  nor  43B1.2 
will  apply.  In  some  cases,  some 
participants  may  warrant  an  upward 
adjustment  under  i?  3B1.1.  other 
participants  may  warrant  a  downward 
adjustment  under  ^3Bl.2.  and  still 
other  participants  may  warrant  no  role 
adjustment." 

IBI  Proposed  Amendment: 
Option  1: 

Section  t)  3B1.1  is  amended  by 
deleting  "follows:"  and  inserting  in  lieu 
thereof  "follows  (Apply  the  Greatest]:". 

Section  §3Bl.l(a)  is  amended  by 
deleting  "a  i:riminal  activit\  that 
involved  five  or  more  participants  or 
was  otherwise  extensive"  and  inserting 
in  lieu  thereof  "an  offense  that  involved 
at  least  four  other  participants  or  was 
otherwise  extensive" 

Section  <?  3Bl.l(b)  is  amended  by 
deleting  "(but  nut  an  organizer  or 
leader)  and  the  criminal  activii-,  mvolw 
five  or  more  participants  or  was 
otherwise  extensive"  and  inserting  in 
lieu  thereof  "(1)  of  at  least  |three||touri 
other  participants  in  the  offense,  or  (2) 
in  an  offense  that  was  othervvi.se 
extensive". 

Section  §3Bl.l(c)  is  amended  h\ 
deleting  "in  any  criminal  activity  other 
than  described  in  (a)  or  (b)"  and 
inserting  in  lieu  thereof  "ul  at  least  one 
other  participant  in  the  offense". 

The  Commentar\-  to  i^  3Rl  1  (  apiioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  at  the  tieginning 
"For  purposes  of  this  guideline-": 

By  deleting  "convicted"  and  inserting 
in  lieu  thereof  "charged  jor  specificaliv 
identified,  so  long  as  the  court 
determines  that  the  offense  invoUed 
another  person]". 

The  Commentary  to§3Bl.l  (.aptioned 
"Application  Notes"  is  amended  by 
deleting  Note  2  in  its  entirety  and 
inserting  in  lieu  thereof  the  following  as 
paragraphs  two  and  three  of  Note  1: 

"An  'organizer'  or  'leader'  is  the 
participant  who  is  primarily  responsible 
for  the  criminal  venture:  the  person  m 
overall  charge  of  the  other 
participant(s).  Generally,  the  organizer 
or  leader  will  be  the  person  who  plans 
and  organizes  the  offense,  recruits  the 
other  key  participant(s),  makes  the  ke\ 
decisions,  directs  and  controls  the 
actions  of  other  participants,  and 
ret;eives  the  largest  share  of  the 
proceeds.  In  some  offenses  (generally 
larger  scale  offenses),  there  may  be  more 
than  one  organizer  or  leader.  The  term 
organizer'  or  leader  is  not  intended  to 
apply  to  a  person  who  merely  sugge.sts 
the  commission  of  the  offense. 


A   manager'  or  supervisor'  is  a 
person,  other  than  an  organizer'  or 
leader.'  who  exercises  managerial  ur 
supervisory  authority  over  one  or  more 
other  participants,  either  direc:tly  or 
indirectly  A  manager  or  supervisor  is  at 
a  lower  level  in  the  hierarchy  than  the 
organizer  or  leader  of  the  offense,  and 
generally  will  receive  a  share  of  the 
proceeds  that  is  less  than  that  of  the 
organizer  or  leader  but  greater  than  that 
of  the  parlicipanf(s)  that  he  or  she 
manages  or  siiper\ises" 

The  Commentary  to  S3B1.1  captioned 
"Application  Notes"  is  amended  h\ 
redesignating  Note  3  as  Note  2;  and 
inserting  the  following  as  the  new  Note 
3: 

"3.  In  the  case  of  a  defendant  who 
would  have  merited  a  minor  ur  minimal 
role  adjustment  but  for  the  defendant  s 
supervision  of  other  minor  or  minimal 
participants,  do  not  appiv  an  adjustment 
from  §3Bl.l  (Aggravating  Role) 
Instead,  this  factor  is  to  l)e  (  onsidered 
in  determining  the  appropriate 
reduction,  it  any,  under  t,  3R1  2 
(Mitigating  Role).  For  example,  if  the 
defendant  would  have  meralcd  .i 
reduction  tor  a  minimal  role  but  for  his 
or  her  supervision  ot  other  mimnial 
participants,  a  reduction  for  a  minor. 
rather  than  a  minimal   role  ordinariK 
would  be  appropriate  Similarly,  if  the 
defendant  would  have  merited  n 
reduction  for  a  minor  role  but  for  tiis  or 
her  supervision  of  other  minimal  or 
minor  participants  no  reduction  tor  role 
in  the  offense  ordinarilv  would  be 
appropriate. 

The  interaction  of  *?«j3Bl.l  and  3Bl  2 
is  to  be  addres.sed  in  the  mamit-r 
described  above  Thus  H  an  ad|ustment 
from  «}  3ni.l  is  applied,  an  adiustment 
from  *?  3Bl  2  ma\  not  be  applied.". 

The  Commentary  to  «?  3Bl  1  t  apiioned 
"Application  Notes"  is  amended  l)\ 
deleting  Note  4  in  its  entirety  and 
inserting  in  lieu  thereof  the  following: 

'4,  Illustrations  of  Circumstances 
That  May  Warrant  an  Upward 
Departure 

There  may  be  circumstances  in  which 
a  defendant  has  a  more  culpable  role  in 
the  offense  but  does  not  qualify  for  an 
upward  adjustment  under  this  section 
In  such  circumstances,  an  upward 
departure  may  be  considered  The 
following  are  examples  of  circumstances 
that  may  warrant  an  upward  departure 
analogous  to  an  aggravating  role 
adjustment: 

{A}  A  defendant  who  exercised 
management  responsibility  over  the 
property,  assets,  or  activities  of  a 
criminal  organization  but  who  did  not 
organize,  lead,  manage,  or  supervise 
another  participant. 
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(B)  In  a  controlled  substance  offense. 
a  defendant  who  functions  at  a 
relatively  high  level  in  a  drug 
distribution  network  but  who, 
nevertheless,  may  not  qualify  for  an 
aggravating  role  adjustment  because  he 
or  she  does  not  exercise  supervisory 
control  over  other  participants.". 

Option  2: 

Section  3Bl.l(a)  is  amended  by 
deleting  "a  criminal  activity  that 
involved  five  or  more  participants  or 
was  otherwise  extensive"'  and  in.serting 
in  lieu  thereof  'an  offense  that  involved 
at  lea.st  four  other  participants  or  was 
otherwise  extensive". 

Section  381. 1  is  amended  by  deleting 
subsection  (b)  in  its  entirety. 

Section  3B1.1  is  amended  by 
redesignating  subsection  (c)  as 
subsection  (b);  by  deleting  "in  any 
criminal  activity  other  than  described  in 
la)  or  (b)"  and  inserting  in  lieu  thereof 
'of  one  other  participant  in  the 
offense  ". 

Section  iBl.l  is  amended  by  inserting 
as  an  additional  paragraph  at  the  end 
"In  cases  falling  between  (a)  and  (b), 
increase  by  .T  levels.". 

The  Commentary  to  «^  3B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  at  the  beginning 
"For  purposes  of  this  guideline-";  by 
deleting  "convicted"  and  inserting  in 
lieu  thereof  "charged  [or  specifically 
identified,  so  long  as  the  court 
determines  that  the  offense  involved 
another  person]";  and  by  inserting  the 
following  additional  paragraphs: 

"An  'organizer'  or  leader'  is  the 
participant  who  is  primarily  responsible 
for  the  criminal  venture:  the  person  in 
overall  charge  of  the  other 
participant(s).  Generally,  the  organizer 
or  leader  will  be  the  person  who  plans 
and  organizes  the  offense,  recruits  the 
other  key  participant(s),  makes  the  key 
decisions,  directs  and  controls  the 
actions  of  other  participants,  and 
receives  the  largest  share  of  the 
proceeds.  In  some  offen.ses  (generally 
larger  scale  offenses),  there  may  be  more 
than  one  organizer  or  leader.  The  term 
'organizer'  or  'leader'  is  not  intended  to 
apply  to  a  person  who  merely  suggests 
the  commission  of  the  offense. 

A  "manager'  or  'supervisor'  is  a 
person,  other  than  an  organizer'  or 
'leader,'  who  exercises  managerial  or 
supervisory  authority  over  one  or  more 
other  participants,  either  directly  or 
indirectly.  A  manager  or  supervisor  is  at 
a  lower  level  in  the  hierarchy  than  the 
organizer  or  leader  of  the  offense,  and 
generally  will  receive  a  share  of  the 
proceeds  that  is  less  than  that  of  the 
organizer  or  leader  but  greater  than  that 
of  the  participant(s)  that  he  or  she 
manages  or  supervises.". 


The  Commentary  to  §3B1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  2  in  its  entirety  and 
inserting  in  lieu  thereof: 

"To  qualify  for  a  four-level 
adjustment  under  subsection  (a),  the 
defendant  must  be  an  organizer  or 
leader  of  an  offense  involving  at  least 
four  participants  in  addition  to  the 
defendant.  The  defendant  need  not. 
however,  personally  exerci.se 
supervisory  control  over  all  such 
participants.  To  qualify  for  a  two-level 
adjustment  under  subsection  (b),  the 
defendant  must  have  been  the  organizer, 
leader,  manager,  or  supervisor  of  one 
other  participant.  In  cases  falling 
betwe^m  subsections  (a)  and  (b).  i.e., 
where  the  defendant  organizes,  leads, 
manages,  or  supervises  more  than  one 
participant  but  whose  aggravating  role 
does  not  rise  to  the  level  of  that 
described  in  subsection  (a),  a  three  level 
upward  adjustment  is  warranted.". 

The  Commentary  to  §  3B1  1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  4  in  its  entirety  and 
inserting  in  lieu  thereof  the  following; 

"4.  In  the  case  of  a  defendant  who 
would  have  merited  a  minor  or  minimal 
role  adjustment  but  for  the  defendant's 
supervision  of  other  minor  or  minimal 
participants,  do  not  apply  an  adjustment 
from  §381.1  (Aggravating  Role). 
Instead,  this  factor  is  to  be  considered 
in  determining  the  appropriate 
reduction,  if  any,  under  §381.2 
(Mitigating  Role).  For  example,  if  the 
defendant  would  have  merited  a 
reduction  for  a  minimal  role  but  for  his 
or  her  supervision  of  other  minimal 
participants,  a  reduction  for  a  minor, 
rather  than  a  minimal,  role  ordinarily 
would  be  appropriate.  Similarly,  if  the 
defendant  would  have  merited  a 
reduction  for  a  minor  role  but  for  his  or 
her  supervision  of  other  minimal  or 
minor  participants,  no  reduction  for  role 
in  the  offense  ordinarily  would  be 
appropriate. 

The  interaction  of  §§  381.1  and  381. 2 
is  to  be  addres.sed  in  the  manner 
described  above.  Thus,  if  an  adjustment 
from  §381.1  is  applied,  an  adjustment 
from  §  3B1.2  may  not  be  applied.". 

The  Commentary  to  §  3B1.1  captioned 
"Appliciition  Notes  "  is  amended  by 
inserting  the  following  additional  note: 

"5.  Illustrations  of  Cirt;umstances 
That  May  Warrant  an  Upward 
Departure. 

There  may  be  circum.stances  in  which 
a  defendant  has  a  more  culpable  role  in 
the  offense  but  does  not  qualify  for  an 
upward  adju.stment  under  this  section. 
In  such  circumstances,  an  upward 
departure  may  be  considered.  The 
following  are  examples  of  circumstances 
that  may  warrant  an  upward  departure 


analogous  to  an  aggravating  role 
adjustment: 

(A)  A  defendant  who  exercised 
management  responsibility  over  the 
property,  assets,  or  activities  of  a 
criminal  organization  but  who  did  not 
organize,  [lead],  manage,  or  supervise 
another  participant. 

(B)  In  a  controlled  sub.stance  offense, 
a  defendant  who  functions  at  a 
relatively  high  level  in  a  drug 
distribution  network  but  who, 
nevertheless,  may  not  qualify  for  an 
aggravating  role  adjustment  because  he 
or  she  does  not  exercise  supervisory 
control  over  other  participants,". 

Option  3: 

Section  3B1.1  is  deleted  in  its  entirety 
and  inserting  in  lieu  thereof  the 
following: 

"Section  3B1.1.  Aggravating  Hole 

Based  on  the  defendant's  role  in  the 
offense  as  a  substantially  more  culpable 
participant,  increase  the  offense  level  as 
follows  (Apply  the  greater); 

(a)  If  the  defendant  had  |a  major 
aggravating!  role  in  |thel  |a  large-scalel 
offense,  increase  by  4  levels. 

(b)  If  the  defendant  had  [a  lesser 
aggravating!  role  in  the  offense,  increase 
by  2  levels. 

Commentary 

Application  Notes: 

1.  For  purposes  of  this  guideline — 
A  "participant"  is  a  person  who  is 

criminally  responsible  for  the 
commission  of  the  offense,  but  need  not 
have  been  charged  |or  specifically 
identified,  so  long  as  the  court 
determines  that  the  offense  involved 
another  such  person!.  A  person  who  is 
not  criminally  responsible  for  the 
commission  of  the  offense  (e.g.,  an 
undercover  law  enforcement  officer)  is 
not  a  participant. 

("Large-scale  offense  "  means  an  offense 
that  involved  at  least  five  participants, 
including  the  defendant,  or  an  offense 
that  involved  at  least  two  participants, 
including  the  defendant,  and  is 
otherwise  extensive.! 

2.  For  a  major  aggravating  role 
adjustment  to  apply  under  subsection 
(a),  the  defendant  must  be  (A)  a 
substantially  more  culpable  participant, 
and  (B)  among  the  most  culpable 
participants  in  the  offense.  The 
following  is  a  non-exhaustive  list  of 
characteristics  typically  possessed  by  a 
defendant  with  a  major  aggravating  role: 

(i)  Broad  knowledge  and 
understanding  of  the  scope  and 
structure  of  the  offense,  and  of  the 
identity  and  role  of  the  other 
participants  in  the  offense; 

(ii)  Sophisticated  tasks  performed; 
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(iii)  [Primaryl  (majorl  decision- 
making authority  in  the  offense; 

(iv)  [Primaryl  |major|  responsibility 
and  control  over  the  property,  finances, 
and  other  participants  involved  in  the 
offense; 

(v)  The  anticipated  or  actual  total 
compensation  or  benefit  was  large  in 
comparison  to  the  total  return  typically 
as.sociated  with  offenses  of  the  same 
type  and  scope;  and 

(vi)  Recruitment  of  other  participants 
in  the  offense. 

3.  For  a  les.ser  role  adjustment  to 
apply  under  subsection  (b),  the 
defendant  must  (A)  be  a  substantially 
more  culpable  participant,  and  (B) 
typically  possess  some  of  the 
characteristics  associated  with  a  major 
aggravating  role,  but  not  qualify  for  a 
major  aggravating  role  adjustment. 

4.  The  determinations  of  (A)  whether 
a  defendant  is  a  sub.stantiallv  more 
culpable  participant  warranting  an 
aggravating  role  adjustment  under  this 
section,  and  (B)  if  so,  whether  a  major 
aggravating  or  lesser  aggravating  role 
adjustment  is  more  appropriate,  involve 
case-specific,  fact-based  assessments  of 
the  defendant's  conduct  in  comparison 
to  that  of  other  participants  in  the 
offense.  (In  making  these 
determinations,  and  particularly  in 
determining  whether  a  defendant  in  fact 
has  an  aggravating  role,  the  court  may 
also  wish  to  c:ompare  the  conduct  of  the 
defendant  to  the  conduct  of  an  average 
participant  in  an  offense  of  the  same 
type  and  scope.)  The  sentencing  judge  is 
in  a  unique  position  to  make  these 
determinations,  based  on  the  judge's 
assessment  of  all  of  the  relevant 

c  ire  urn. stances. 

19.  In  the  case  of  a  defendant  who 
would  have  merited  a  minor  or  minimal 
role  adjustment  but  for  the  defendant's 
supervision  of  other  minor  or  minimal 
participants,  do  not  apply  an  adjustment 
from  §.1B1.1  (Aggravating  Role). 
Instead,  this  factor  is  to  be  considered 
in  determining  the  appropriate 
reduction,  if  any,  underS3Bl.2 
(Mitigating  Role).  For  example,  if  the 
defendant  would  have  merited  a 
reduction  for  a  minimal  role  but  for  his 
or  her  supervision  of  other  minimal 
participants,  a  reduction  for  a  minor, 
rather  than  a  minimal,  role  ordinarily 
would  be  appropriate.  Similarly,  if  the 
defendant  would  have  merited  a 
reduction  for  a  minor  role  but  for  his  or 
her  supervision  of  other  minimal  or 
minor  participants,  no  reduction  for  role 
in  the  offense  ordinarily  would  be 
appropriate. 

The  interaction  of  §§3Bl.l  and  3B1.2 
is  to  be  addressed  in  the  manner 
de.scribed  above.  Thus,  if  an  adjustment 


from  «?3B1.1  is  applied,  an  adjustment 
from  5,381.2  may  not  be  applied.", 

Sffction  3B1.2    Mitigating  Role 

22(.A).  Synopsis  of  Proposed 
Amendment:  This  amendment  clarifies 
the  operation  of  the  mitigating  role 
adjustment  in  f?3Bl.2,  as  follows: 

1.  The  language  in  the  guideline  is 
standardized  by  using  the  term     ' 
"offense"  instead  of  "criminal  activity." 

2.  T\w  "intermediate,"  three-level 
reduction  is  bracketed  for  possible 
deletion  because  it  does  not  provide  a 
meaningfully  distinc;t  category  and  is 
unnecessary  in  view  of  the  overlapping 
ranges  feature  of  the  Sentencing  Table, 

3,  A  common,  umbrella  definition  for 
mitigating  role;  i.e.,  "substantially  less 
culpable  participant"  is  provided.  This 
definition  should  assist  the  court  in 
distinguishing  mitigating  role 
defendants  from  those  who  ref:eive  an 
aggravating  or  no  role  adjustment 

4,  Commentary  in  current  Application 
Note  2  that  has  been  viewed  as  overly 
restrictive  in  regard  to  the  minimal  role 
adjustment  is  removed.  In  its  plnie.  a 
non-e.xhaustive  list  of  typical 
characteristics  associated  with  minimal 
role  is  provided.  The  characteristics  are 
derived  from  the  case  law  and  staff 
review  of  mitigating  role  cases, 

r>.  A  somewhat  more  helpful  but  still 
fiexible  definition  of  minor  role  is 
provided, 

fi,  Clommentary  is  added  to  reflect 
Commission  intent  that  district  court 
as.sessments  of  mitigating  role  should  be 
reviewed  deferentially. 

7,  A  cirf:uit  conflict  regarding  how 
mitigating  role  comparisons  should  be 
done — whether  within  the  context  of 
relevant  conduct  or,  also  bv  comparing 
the  defendant  to  a  hypothetical  average 
participant — is  addressed.  The 
suggested  "compromise"  resolution  (see 
bracketed  language  in  Application  Note 
4)  is  to  require  the  relevant  conduct 
comparison  but  also  suggest/allow  the 
broader,  "average  participant" 
comparison  if  the  court  finds  it  helpful 

8,  Commentary  is  added  to  address 
the  burden  of  persuasion  in  a  common- 
sense  fashion  consistent  with  the  overall 
guidelines  structure, 

9,  Commentary  is  added  to  address 
another  circuit  conflict  regarding 
whether  a  court  can  analogize  to 
mitigating  role  and  dow  .vardly  depart 
when  a  defendant  is  "directed"  to  some 
extent  by  a  government  agent  or  other 
person  who  is  not  a  criminally 
responsible  participant.  Whether  the 
bracketed  language  that  provides  a 
qualified  "yes"  answer  should  be 
included  is  a  policy  judgment  for  the 
Commission, 


10  The  existing  background 
cominentarv  is  removed  because  it  is 
largely  redundant  and  unnecessary. 
Option  1: 

.Section  t?  3B1,2  is  amended  in  the  first 
paragraph  by  inserting  "as  a 
substantially  less  culpable  participanf 
immediately  following  "offense", 

.Section  tj3Bl,2(a)  is  amended  by 
deleting  "was  a  minimal  participant  in 
any  criminal  activity"  and  inserting  in 
lieu  thereof  "had  a  minimal  role  in  the 
offense". 

Section  §  3Bl.l(b)  is  amended  by 
deleting  "was  a  minor  participant  in  any 
cruninal  activity"  and  in.serting  in  lieu 
thereof  "had  a  minor  role  in  the 
offense". 
Option  2; 

.Section  §  3B1.2  is  amended  by 
inserting  "as  a  substantiall>  less 
culpable  parti(.ipanl"  immediatelv 
following  "offense" 

.Section  k!3B  1.2(a)  is  amended  by 
deleting  "was  a  minimal  [)artiripant  in 
am  crmiinal  activity"  and  inserting  in 
lieu  thereof  "had  a  minimal  role  in  the 
offense". 

.Section  *i3Bl,l(b)  is  amended  by 
deleting  "was  a  minor  participant  in  any 
criminal  activity"  and  inserting  in  lieu 
thereof  "had  a  minor  role  in  the 
offen.se". 

Section  §3Bl,2  is  amended  by 
deleting  "In  cases  falling  between  (a) 
and  (b),  decrease  by  3  levels  ". 
Options  1  and  2: 

The  Commentary  to  «*  3Bl  ,2  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  1  in  its  entirety  and 
in.serting  in  lieu  thereof  the  following: 
"1,  For  purposes  of  this  guideline — 
'Participant'  is  defined  in  tin- 
Commenlar\  to  §3Bl  1  (Aggravating 
Role), 

'Substantially  less  culpable 
parti(.ipant'  means  a  defendant  who  (A) 
is  recruited  by.  or  voluntarily  assists, 
another  more  i:ulpable  participant  in 
facilitating  the  commission  of  a  criminal 
offense,  and  (B)  performs  one  or  more 
limited,  discrete  functions  that  typically 
are  less  critical  to  the  success  of  the 
offense.". 

The  Commentary  to  §  3B1.2  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  2  in  its  entirety  and 
inserting  in  lieu  thereof  the  following: 
"2.  P'or  a  minimal  role  adjustment  In 
apply  under  subsection  (a),  the 
defendant  must  be  (A)  a  substantialK 
less  culpable  participant,  and  (B)  among 
the  least  culpable  participants  in  the 
offense.  The  following  is  a  non- 
exhau.<itive  list  of  characteristics 
typically  po.ssessed  by  a  defendant  with 
a  minimal  role: 

(i)  Lack  of  knowledge  or 
understanding  of  the  scope  and 
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structure  of  the  offense,  and  of  the 
identity  or  role  of  the  other  participants 
in  the  offense; 

(ii)  only  unsophisticated  tasks 
performed; 

(iii)  no  material  decision-making 
authority  in  the  offense; 

(iv)  no.  or  very  minimal,  supervisory 
responsibility  over  the  property, 
finances,  or  other  participants  involved 
in  the  offense;  and 

(v)  the  anticipated  or  actual  total 
compensation  or  benefit  was  small  in 
comparison  to  the  total  return  typically 
associated  with  offenses  of  the  same 
type  and  scope.". 

The  Commentary  to  §  3B1.2  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  3  in  its  entirety  and 
inserting  in  lieu  thereof  the  following: 

"3.  For  a  minor  role  adjustment  to 
apply  under  subsection  (b).  the 
defendant  must  (A)  be  a  substantially 
less  culpable  participant,  and  (B) 
typically  possess  some  of  the 
characteristics  associated  with  a 
minimal  role,  but  not  qualify  for  a 
minimal  role  adjustment.". 

The  Commentary  to  §  3B1.2  captioned 
"Application  Notes"  is  amended  in 
Note  4  by  inserting  in  the  first  sentence 
"a"  immediately  before  "substantially" 
and  by  deleting  "than"  and  inserting  in 
lieu  thereof  "participant  compared  to". 

The  Commentary  to  §  3B1.2  captioned 
"Application  Notes"  is  amended  by 
redesignating  Note  4  as  Note  5  and 
inserting  the  following  new  Note  4: 

"4.  The  determinations  of  (A)  whether 
a  defendant  is  a  substantially  less 
culpable  participant  warranting  a 
mitigating  role  adjustment  under  this 
section,  and  (B)  if  so,  whether  a  minimal 
or  minor  role  adjustment  is  more 
appropriate,  involve  case-specific,  fac:t- 
ba.sed  assessments  of  the  defendant's 
conduct  in  comparison  to  that  of  other 
participants  in  the  offense.  |ln  making 
these  determinations,  and  particularly 
in  determining  whether  a  defendant  in 
fact  has  a  mitigating  role,  the  court  may 
also  wish  to  measure  the  defendant's 
conduct  and  relative  culpability  against 
the  elements  of  the  offense  of  conviction 
and  to  (.ompare  the  conduct  of  the 
defendant  to  the  conduct  of  an  average 
participant  in  an  offense  of  the  same 
type  and  scope. I  The  sentencing  judge  is 
in  a  unique  position  to  make  these 
determinations,  based  on  the  judge's 
assessment  of  all  of  the  relevant 
circumstan(;es. 

The  defendant  bears  the  burden  of 
persuasion  in  establishing  whether  the 
defendant  qualifies  for  a  minimal  or 
minor  role  adjustment  under  this 
section.  As  with  any  ottier  factual  issue, 
the  court,  in  weighing  the  totality  of  the 
cirt;umstances,  is  not  required  to  find. 


based  solely  on  the  defendant's  bare 
assertion,  that  such  a  role  adjustment  is 
warranted.  ". 

The  Commentary  to  §  3B1.2  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"6.  If  the  defendant  would  be  a 
substantially  less  culpable  participant 
but  for  the  fact  that  t.'ie  defendant  was 
recruited  by  a  person  who  is  not 
criminally  responsible  for  the 
commission  of  the  offense  (e.g.,  an 
undercover  law  enforcement  officer),  a 
downward  departure  may  be  warranted. 
Such  a  downward  departure  should  not 
result,  without  more,  in  a  lower 
sentence  than  would  result  if  the 
defendant  had  received  a  mitigating  role 
adjustment  under  this  section.". 

(B)  Additional  Issues  for  Comment: 
(1)  The  Commission  invites  comment  on 
whether,  as  an  alternative  to  separate 
guidelines  for  aggravating  role  (§3Bl.l) 
and  mitigating  role  (^  3B1.2),  it  .should 
adopt  a  single  or  unitary  role  guideline 
with  aggravating,  mitigating,  and  no  role 
adjustments.  What  wonld  be  the 
advantages  and/or  disadvantages  of 
such  an  approach  in  comparison  to  the 
current  structure? 

(2)  Focusing  on  aggravating  role. 
Option  3,  the  Commission  invites 
comment  on  characteristics,  in  addition 
to  those  suggested,  that  reliably 
distinguish  among  aggravating  role 
adjustments,  as  well  as  those 
characteristics  that  reliably  distinguish 
defendants  with  an  aggravating  role 
from  those  warranting  no  role 
adjustment  or  a  mitigating  role 
adjustment. 

(3)  Focusing  on  mitigating  role,  the 
Commission  invites  comment  on 
characteristics,  in  addition  to  those 
suggested  in  the  proposed  amendment, 
that  distinguish  defendants  with  a 
mitigating  role  from  defendants  who  do 
not  merit  such  an  adjustment. 
Additionally,  the  Commission  invites 
suggestions  regarding  characteristics, 
factors,  and/or  definitional  language 
that  would  better  provide  a  meaningful 
distinction  between  minimal  role  and 
minor  role.  Finally,  the  Commission 
invites  comment  on  whether  it  should 
expressly  state  whether  "couriers"  or 
"mules"  receive  a  minimal,  minor,  or  no 
role  adjustment. 

Section  3Cl .  1     Obstructing  or  Impeding 
the  Administration  of  Justice 

23.  Synopsis  of  Proposed 
Amendment:  This  amendment 
addresses  a  split  in  the  circuits  over  the 
meaning  of  the  last  sentence  of 
Application  Note  1  in  the  Commentary 
to  the  Chapter  Three  adjustment  for 
obstruction  of  justice.  The  issue  is 
whether  that  sentence  requires  the  use 


of  a  heightened  standard  of  proof  when 
the  court  applies  an  enhancement  for 
perjury.  Compare  United  States  v. 
Montague,  40  F.3d  1251  (D.C.  Cir.  1994) 
(applying  the  clear  and  convincing 
standard)  with  United  States  v.  Zajac,  62 
F.3d  145  (6th  Cir.  1995)  (applying  the 
preponderance  of  the  evidence 
standard).  The  amendment  changes  the 
last  sentence  of  Application  Note  1  so 
that  it  no  longer  suggests  the  use  of  a 
heightened  standard  of  proof.  Instead,  it 
clarifies  that  the  court  should  be 
mindful  that  not  all  inaccurate 
testimony  or  statements  reflect  a  willful 
attempt  to  obstruct  justice. 

Second,  subdivision  (i)  of  Application 
Note  3  in  §  3C1.1  is  deleted  as 
unnecessary.  This  subdivision  is  not 
helpful  in  contrasting  the  types  of 
conduct  that  are  serious  enough  to 
warrant  an  enhancement  from  those  that 
are  not  serious  enough  to  warrant  the 
enhancement.  The  statutes  referred  to  in 
subsection  (i)  include  a  hodgepodge  of 
provisions.  Some  have  very  marginal,  if 
any,  relevance,  e.g.,  18  U.S.C.  §  1507 
(picketing  or  parading);  and  some,  e.g., 
18  U.S.C.  §  1514  (civil  action  to  restrain 
harassment  of  a  victim  or  witness),  and 
1515  (definitions  for  certain  provisions; 
general  provision)  have  no  relevance  at 
all. 

Third,  this  amendment  adds  an 
additional  sentence  at  the  end  of 
Application  Note  4  in  §  3C1.1  to  clarify 
the  meaning  of  the  phrase  "absent  a 
separate  count  of  conviction."  A  panel 
of  the  Seventh  Circuit,  although 
reaching  the  correct  result,  has 
examined  this  phrase  and  found  it  to  be 
unclear.  See  United  States  v. 
Giacometti,  28  F.3d  698  (7th  Cir.  1994). 

Fourth,  this  amendment  moves  the 
last  two  sentences  of  Application  Note 
6  into  a  separate  Application  Note  7. 
This  clarifies  that  the  guidance  provided 
in  these  two  sentences  applies  to  a 
broader  set  of  cases  than  the  cases 
described  in  the  first  two  sentences  of 
Application  Note  6. 

Proposed  Amendment:  The 
Commentary  to  §  3C1.1  captioned 
"Application  Noter."  is  amended  in 
Note  1  by  deleting  in  the  second 
sentence  "such  testimony  or  statements 
should  be  evaluated  in  a  light  most 
favorable  to  the  defendant"  and 
inserting  the  following  in  lieu  thereof: 

"The  court  should  be  cognizant  that 
inaccurate  testimony  or  statements 
sometimes  may  result  from  confusion, 
mistake,  or  faulty  memory  and,  thus,  not 
all  inaccurate  testimony  or  statements 
necessarily  reflect  a  willful  attempt  to 
obstruct  justic;e.". 

The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  in 


UMI 


Federal  Register  /  Vol.  62,  No.  1  /  Thursday,  January  2,  1997  /  Notices 


179 


Note  3(h)  by  deleting  the  ";"  and 
inserting  in  lieu  thereof  ",". 

The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  deleting  subsection  (i)  in  its 
entirety. 

The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  4  by  deleting  "The  following  is  a 
non-exhaustive  list  of  examples  of  the" 
and  inserting  in  lieu  thereof  "Some"; 

By  deleting  "that,  absent  a  separate 
count  of  conviction  for  such  conduct." 
and  inserting  in  lieu  thereof 
"ordinarily"; 

By  deleting  "but  ordinarily  can 
appropriately  be  sanctioned  by  the 
determination  of  the  particular"  and 
inserting  in  lieu  thereof  "but  may 
warrant  a  greater";  by  inserting 
immediately  following  "guideline 
range"  the  following: 

".  However,  if  the  defendant  is 
convicted  of  a  separate  count  for  such 
conduct,  this  enhancement  will  apply 
and  increase  the  offense  level  for  the 
underlying  offense  (i.e.,  the  offense  with 
respect  to  which  the  ob,structive 
conduct  o<;curred).  See  Application 
Note  7,  below. 

The  following  is  a  non-exhaustive  list 
of  examples  of  the  types  of  conduct  to 
which  this  application  note  applies: '. 

The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  fi  in  the  second  sentence  by 
inserting  "(the  offense  with  respect  to 
which  the  obstructive  conduct 
occurred),"  immediately  before  "the 
count  for  the  obstruction"  and  by 
redesignating  as  new  Note  7  the  second 
and  third  sentences. 

The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  by 
redesignating  Note  7  as  Note  8. 

Section  3El .  1     Acceptance  of 
Responsibility 

24.  Synopsis  of  Proposed 
Amendment:  This  amendment  revises 
§3El.l  (Acceptance  of  Responsibility) 
in  a  number  of  key  respects  to  provide 
greater  flexibility  to  the  sentencing 
judge  in  determining  whether  a 
defendant  qualifies  for  a  reduction  in 
sentence,  particularly  the  additional 
one-level  reduction  in  subsection  (b), 
based  on  the  defendant's  acceptance  of 
responsibility.  First,  this  amendment 
eliminates  many  of  the  considerations 
currently  listed  as  appropriate  to 
consider  in  determining  whether  the 
defendant  qualifies  for  the  two-level 
reduction  under  subsection  (a), 
reserving  many  of  those  considerations 
for  a  determination  of  whether  the 
defendant  qualifies  for  the  additional 
one-level  reduction  under  substjction 
(b). 


Second,  this  amendment  cxmditions 
receipt  of  the  two-level  reduction  on  the 
timeliness  of  the  defendant's  admission 
of  conduct  comprising  the  offense  of 
conviction,  the  defendant's  admission 
or  failure  to  falsely  deny  relevant 
conduct,  and  the  defendant's  not  having 
committed,  after  filing  of  charges  on  the 
instant  offense,  conduct  that,  under  the 
totality  of  the  circumstances,  negates  an 
inference  of  acceptance  of 
responsibility.  Therefore,  obstructive 
conduct  does  not  automatically 
preclude  receipt  of  the  two-level 
reduction  if  the  totality  of  the 
circumstances  indicate  that  the 
defendant  has  accepted  responsibility 
(or  the  offense. 

Third,  this  amendment  provides  for 
an  additional  one-level  reduction  if  the 
defendant  qualifies  for  the  two-level 
reduction  and  the  defendant  has 
demonstrated  extraordinary  acceptance 
of  responsibility,  based  on  the 
sentencing  judge's  consideration  of  a 
variety  of  considerations,  including 
those  listed  in  Application  Note  2,  as 
well  as  the  .sentencing  judge's 
consideration  of  the  totalitv  of  the 
circumstances.  Finally,  the  amendment 
provides  a  number  of  options  with 
respect  to  whether  the  commission  of 
obstructive  conduct  or  a  new  offense 
should  disqualify  the  defendant  from 
receiving  the  additional  one-level 
reduction. 

Proposed  Aniendment  Section  3F1.1 
is  amended  by  deleting  it  in  its  entirety 
and  inserting  in  lieu  thereof: 

"§  3El.  7      Acceptance  of  Responsibility 

(a)  If  the  defendant  demonstrates 
acceptance  of  responsibility  for  his 
offense,  decrea.se  the  offense  level  by  2 
levels. 

(b)  if  the  defendant  qualifies  for  a 
decrease  under  subsection  (a),  the 
offense  level  determined  prior  to  the 
operation  of  subsection  (a)  is  level  16  or 
greater,  and  the  defendant  clearly 
demonstrates  extraordinary  acceptance 
of  responsibility,  decrease  the  offense 
level  by  1  additional  level. 

Commentary 
Application  Notes 

1.  A  defendant  qualifies  under 
subsection  (a),  if  the  defendant; 

(a)  Truthfully  admits,  in  a  timely 
manner,  the  conduct  comprising  the 
offense(s)  of  conviction,  and  truthfully 
admits  or  does  not  falsely  deny  any 
additional  relevant  conduct  for  which 
the  defendant  is  accountable  under 
§181.3  (Relevant  Conduct).  Note  that  a 
defendant  is  not  re(]uired  to  volunteer, 
or  affirmatively  admit,  relevant  conduct 
beyond  the  offense  of  conviction  in 


order  to  obtain  a  reduction  under 
subsection  (a).  A  defendant  may  remain 
silent  in  respect  to  relevant  conduct 
beyond  the  offense  of  convidion 
without  affecting  his  ability  to  obtain  a 
reduf:tion  under  this  sub.section. 
However,  a  defendant  who  falsely 
denies,  or  frivolously  contests,  relevant 
conduct  that  the  court  determines  to  be 
true  has  acted  in  a  manner  inconsistent 
with  acceptance  of  responsibility;  and 
(b)  Has  not,  after  the  filing  of  charges 
on  the  instant  offense,  committed 
c.ondut;t  that,  under  the  totality  of  the 
circumstances,  negates  an  inference  of 
acceptance  of  responsibility.  Conduct 
that  may  negate  an  inference  of 
acceptance  of  responsibility  under  this 
paragraph  is  (1)  conduct  resulting  in  an 
enhancement  under  t)3Cl.l 
(Obstructing  or  Impeding  the 
Administration  of  justice),  i.e., 
obstructive  conduct,  or  (2)  the 
commission  of  an  offense  by  the 
defendant.  Such  conduct  does  not 
necessarily  disqualify  the  defendant 
from  receiving  a  reduction  in  offense 
level  under  this  section.  In  determining 
whether  such  conduct  disqualifies  the 
defendant  from  receiving  a  reduction  in 
offense  level  under  this  section,  the 
court  should  consider  the  nature. 
seriousness,  and  timing  of  the  conduct, 
as  well  as  the  extent  to  which 
c(inimissi(;n  of  the  conduct  is 
inconsistent  with  aci;eptance  of 
responsibility. 

2.  In  the  case  in  which  the  defendant 
qualifies  for  the  2-level  reduction  under 
subsection  (a)  and  the  offense  level 
determined  prior  to  the  operation  of 
subsection  (a)  is  level  16  or  greater,  the 
court  may  grant  an  additional  1 -level 
reduction  under  subsection  (b)  if  the 
court  determines,  under  the  totalitv  of 
the  circumstances,  that  the  defeiuiaiif 
has  clearlv  demonstrated  extraordinary 
acceptance  of  responsibility.  The 
sentencing  judge  is  in  a  unique  position 
to  make  this  determination.  For  this 
reason,  this  determination  is  entitled  to 
great  deferenf;e  on  review.  In 
determining  whether  the  defendant  has 
clearly  demonstrated  extraordinary 
acceptance  of  responsibility  for 
purposes  of  subsection  (b).  appropriate 
considerations  include  the  following 

(a)  Fully  cooperating  with  the 
probation  officer  in  the  preparation  of 
the  presentence  report. 

Note;  Thi'.  iru  liides  iippoHniig  for 
mtcrv  icw  Hs  required,  prdvidiii^^  accurate 
l)a(.kgruuiul  informHtum   incliufing 
inform.Ttion  regarding  the  ilofemiant's 
luvcniln  HPii  aciull  criminal  rwxirii.  and 
pruvifiing  ( oinpleto  fiii,in<.ial  information  as 
rpfjuested,  in  a  timf  Iv  fashion.  With  respect 
to  discussitiii  of  ttic  offense  of  conviction  and 


180 


Federal  Register  /  Vol.  62.  No.  1  /.  Thursday.  January  2,  1997  /  Notices 


relevant  conduct,  the  provisions  set  forth  in 
Application  Note  1(a)  above  control. 

(b)  Timely  nofifyinj^  authorities  of  hi.s 
intention  tu  enter  a  plea  of  guilty,  in  n 
sufficiently  prompt  manner  to  permit 
the  government  to  avoid  preparing  for 
trial  and  to  permit  the  court  tu  allocate 
its  resources  efficiently. 

Note:  The  notification  to  authorities  of  the 
intention  to  plead  miiltv  should  o(.(  ur 
particularly  early  in  the  (  ase.  For  example,  a 
defendant  who  pleads  guiitv  one  day  before 
his  scheduled  trial  date  may  qualifv  under 
subsection  (a),  but  such  plea  will  nut 
ordinarily  be  timely  enough  to  constitute  an 
indicia  of  extraordinary  acceptance  of 
responsibility  under  this  paragraph. 

1(c)  Voluntary  termination  or 
withdrawal  from  criminal  conduct  or 
associations;] 

1(d)  Voluntary  payment  of  restitution 
prior  to  adjudication  of  guilt, | 

1(e)  Voluntary  surrender  to  authorities 
promptly  after  commission  of  the 
offense;] 

|(fl  Voluntary  assistance  to  authorities 
in  the  recovery  of  the  fruits  and 
instrumentalities  of  the  offense;! 

KgJ  Voluntary  resignation  from  the 
office  or  position  held  during  the 
commission  of  the  offense;] 

[(h)  Post-offense  rehabilitative  efforts 
(e.g.,  counseling  or  drug  treatment);  and] 

Hi)  Voluntary  stipulation  to 
administrative  deportation,  in  the  case 
of  a  deportable  alien]. 

The  defendant  may  qualify  for  the 
additional  1-level  decrease  under 
subsection  (b)  without  satisfying  all  of 
the  factors  listed  in  this  Application 
Note.  However,  satisfaction  by  the 
defendant  of  one  or  more  of  the  (actors 
listed  in  this  Application  Note  will  not 
be  sufficient  under  subsection  (b)  if  the 
court  determines  that,  under  the  totality 
of  the  {;iri,umstances.  the  defendant  has 
not  clearly  demonstrated  exiraordmary 
acceptan{;e  of  rt'sponsibilitv. 

A  defendant  who.  after  tne  filing  of 
charges  on  the  instant  offense,  commits 
obstructive  conduct  or  a  new  offense 
[may  not  receive  the  additional  1-level 
decrea.se  under  subsection  (b)| 
[ordinarily  will  not  qualify  for  the 
additional  1-level  decrease  under 
subsection  (b)]  [will  qualify  for  the 
additional  1-level  decrease  under 
subsection  (b)  only  in  an  extraordinary 
case]. 

.1.  A  reduction  in  offense  level  under 
this  set;tion  is  not  intended  to  apply  to 
a  defendant  who  puts  the  government  to 
its  burden  of  proof  at  trial  by  denying 
the  essential  factual  elements  of  guilt,  is 
convicted,  and  only  then  admits  guilt 
and  expresses  remorse.  Conviction  by 
trial,  however,  does  not  automatically 
preclude  a  defendant  from 
consideration  for  such  a  reduction.  In 


rare  situations  a  defendant  may  clearly 
demonstrate  an  acceptance  of 
responsibility  for  his  criminal  conduct 
even  though  he  exercises  his 
constitutional  right  to  a  trial.  This  may 
occur,  for  example,  where  a  defendant 
goes  to  trial  to  a.ssert  and  preserve  issues 
that  do  not  relate  to  factual  guilt  (e.g., 
to  make  a  constitutional  challenge  to  a 
statute  or  a  challenge  to  the 
applicability  of  a  statute  to  his  conduct). 
In  each  such  instance,  however,  a 
determination  that  a  defendant  has 
accepted  responsibility  will  be  based 
primarily  upon  pre-trial  statements  and 
conduct. 

Background;  Sub.section  (a)  provides  a 
2-level  decrease  in  offense  level. 
Subsection  (b)  provides  an  additional  1- 
level  decrease  for  a  defendant  at  offense 
level  16  or  greater  prior  to  operation  of 
subsection  (a)  who  both  qualifies  for  a 
decrease  under  subsedion  (a)  and 
clearly  demonstrates  extraordinary 
acceptance  of  responsibility  based  on 
the  factors  listed  in  Application  Note  2 
or  equivalent  factors.  Subsection  (b) 
does  not  apply,  however,  to  a  defendant 
whose  offense  level  is  level  1.5  or  lower 
prior  to  application  of  subse<:tion  (a). 
The  reduction  in  the  guideline  range 
provided  by  a  2-level  decrease  in 
offense  level  under  subsection  (a)  is 
sufficient  at  offense  level  1.5  or  lower 
because  the  2-level  decrease  provides  a 
greater  proportional  reduction  in  the 
guideline  range  than  at  higher  offense 
levels  due  to  the  structure  of  the 
Sentencing  Table. 

The  reduction  of  offense  level 
provided  by  this  section  recognizes 
legitimate  societal  interests.  A 
defendant  who  timely  demonstrates 
acceptance  of  responsibility  for  his 
offense  is  appropriately  given  a  lower 
offen.se  level  than  a  defendant  who  has 
not  demonstrated  acceptance  of 
responsibility.  A  defendant  who  further 
demonstrates  extraordinary  acceptance 
of  responsibility  is  likewise  deserving  of 
additional  recognition  of  his 
extraordinary  acceptance.". 

Section  3El .  1     Acceptance  of 
Responsibility 

25.  Synopsis  of  Proposed 
Amendment;  This  amendment  clarifies 
that  the  commission  of  a  new  offense 
while  pending  trial  or  .sentencing  on  the 
instant  offense  is  a  negative  indicant  of 
acxeptance  of  responsibility.  This 
provision  does  not  require  that  the  new 
offen.se  be  related  or  similar  to  the 
instant  offense.  Currently,  there  is  a 
circuit  split  on  this  issue.  Compare 
United  States  v.  Morrison.  983  F.2d  730 
(6th  Cir.  1993)(consideration  of  post- 
indictment  theft  and  positive  drug  test 
inappropriate  in  determining  whether 


defendant  accepted  responsibility  for 
firearms  violations)  with,  e'.g.,  United 
States  v.  Watkins,  911  F.2d  983  (5th  Cir. 
1990)(upholding  denial  of  acceptance 
for  defendant  convicted  of  possessing 
stolen  treasury  checks  who  used  cocaine 
pending  sentencing). 

Proposed  Amendment:  The 
Commentary  to  §  3E1.1  captioned 
"Application  Notes'  is  amended  in 
Note  4  by  inserting  the  following  as  the 
last  sentence: 

"Similarly,  the  commission  of  an 
offense  by  the  defendant  while  pending 
trial  or  sentencing  on  the  instant 
offense,  whether  or  not  that  offense  is 
similar  to  the  instant  offense,  ordinarily 
indicates  that  the  defendant  has  not 
accepted  responsibility  for  the  instant 
offense.". 

Section  SEt  A     Acceptance  of 
Responsibility 

26.  Synopsis  of  Proposed 
Amendment;  This  amendment  revises 
§  3E1.1  (Acceptance  of  Responsibility) 
to  remove  the  restriction  that  currently 
prohibits  the  application  of  the 
additional  1-level  decrease  in 
subsection  (b)  for  offense  levels  15  and 
lower.  This  amendment  would  allow 
consideration  of  the  additional  1-level 
decrease  for  defendants  at  all  offense 
levels.  Consequently,  eligibility  for 
alternatives  to  incarceration  would  be 
increased  for  defendants  at  offense 
levels  of  15  or  less  who  receive  a  3  level 
reduction  for  acceptance  of 
responsibility. 

Proposed  Amendment:  Section 
3El.l(b)  is  amended  by  deleting  "the 
offense  level  determined  prior  to  the 
operation  of  subsection  (a)  is  level  16  or 
greater,  and  the  defendant"  and 
inserting  in  lieu  thereof  "and". 

The  Commentary  to  §  3E1.1  captioned 
"Application  Notes  '  is  amended  in 
Note  6  by  deleting  "at  offense  level  16 
or  greater  prior  to  the  operation  of 
subsection  (a)". 

The  Commentary  to  §  3E1.1  captioned 
"Background"  is  amended  in  the  second 
paragraph  by  deleting  "at  offense  level 
16  or  greater  prior  to  operation  of 
subsection  (a)";  and  by  deleting 
"Subsection  (b)  does  not  apply, 
however,  to  a  defendant  whose  offense 
level  is  level  15  or  lower  prior  to 
application  of  subsection  (a).  At  offense 
level  15  or  lower,  the  reduction  in  the 
guideline  range  provided  by  a  2-level 
decrease  in  offense  level  under 
subsection  (a)  (which  is  a  greater 
proportional  reduction  in  the  guideline 
range  than  at  higher  offense  levels  due 
to  the  structure  of  the  Sentencing  Table) 
is  adequate  for  the  court  to  take  into 
account  the  factors  set  forth  in 
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subsection  (b)  within  the  applicable 
guideline  range.". 

Section  4B1.3  is  amended  by  deleting 
"13,  unless  §3El.l  (Acceptance  of 
Responsibility)  applies,  in  which  event 
his  offense  level  shall  be  not  less  than 
11"  and  inserting  "level  13  (decreased 
by  any  applicable  adjustment  from 
§  3E1.1  (Acceptance  of 
Responsibility)).". 

Section  4B1.2    Definitions  of  Terms 
Used  in  Section  4B1.1 

27.  Synopsis  of  Proposed 
Amendment;  This  amendment  resolves 
a  circuit  conflict  with  respect  to 
definitions  of  terms  used  in  the  Chapter 
Four  career  offender  guideline  and 
addresses  several  related  issues. 
(1)  Miscellaneous  Controlled 
Substance  Offenses — This  amendment 
addresses  the  question  of  whether  the 
oflienses  of  possessing  a  listed  chemical 
with  intent  to  manufacture  a  controlled 
substance  or  possessing  a  prohibited 
flask  or  equipment  with  intent  to 
manufacture  a  controlled  substance  are 
"controlled  substance  oflienses"  under 
the  career" offender  guideline.  A  panel  of 
the  Fifth  Circuit  concluded  that 
possession  of  a  listed  chemical  with 
intent  to  manufacture  a  controlled 
substance  is  a  controlled  substance 
offense  under  §4B1.2.  U.S.  v.  Calverley, 
11  F.3d  505  (5th  Cir.  1993).  (The  panel 
questioned  the  precedent  on  which  the 
decision  was  based  and  recommended 
reconsideration  en  banc;  on 
reconsideration  en  banc,  the  Fifth 
Circuit  declined  to  address  the  merits  of 
the  issue.)  In  contrast,  the  Tenth  Circuit 
has  concluded  that  possession  of  a 
listed  chemical  with  intent  to 
manufacture  a  controlled  substance  is 
not  a  controlled  substance  offense. 
United  States  v.  Wagner.  994  F.2d  1467. 
1475  (10th  Cir.  1993).  This  amendment 
makes  such  offenses  a  'controlled 
substance  offense"  under  the  career 
offender  guideline.  There  seems  such  an 
inherent  connection  between  possession 
of  a  listed  chemical  or  prohibited  flask 
or  equipment  with  intent  to 
manufacture  a  controlled  substance  and 
actually  manufacturing  a  controlled 
substance  that  the  former  offenses  are 
fairly  considered  as  controlled 
substance  trafficking  offenses. 

(2)  Additional  Related  Issues— The 
first  related  issue  is  whether  the 
Commission  should  amend  §4Bl.2  to 
clarify  that  certain  offenses  are  "crimes 
of  violence"  or  "controlled  substance 
offenses"  if  the  offense  of  conviction 
established  that  the  underlying  offense 
was  a  "(Time  of  violence"  or  "cor-trolled 
substance  offense.  "  See  United  :^.ates  v. 
Baker.  16  F.3d  854  (8th  Cir.  1994); 
United  States  v.  Vea-Gonzalez,  999  F.2d 


1326  (9th  Cir.  1993),  effectively 
pverruled  on  other  grounds  by  Custis  v. 
United  States,  114  S.Ct.  1732  (1994). 

The  second  issue  is  whether  to  make 
the  following  nonsubstantive  changes  to 
§481.2  to  improve  the  internal 
consistency  of  the  guidelines:  (A) 
adding  the  phrase  "punishable  by 
imprisorunent  for  a  term  exceeding  one 
year"  in  subsection  (2)  to  make  it 

consistent  with  subsection  (1);  and  (B)        tha^nderlying  offense  (the  offense 
conforming  the  second  paragraph  of  G<!(himitted,  caused,  or  facilitated)  was  a 

Application  Note  2  of  §  4B1.2  to  the    ^,,^^controlled  substance  offense.' 


§856)  is  a  "controlled  substance  offense' 
if  the  offense  of  conviction  established 
that  the  underlying  offense  (the  offense 
facilitated)  was  a  'controlled  substance 
offense.' 

Using  a  communications  facility  in 
committing,  causing,  or  facilitating  a 
drug  offen.se  (21  U.S.C.  §  843(b))  is  a 
controlled  substance  offense'  if  the 
offense  of  conviction  established  that 


language  of  §§  2K1.3  and  2K2.1. 

Proposed  Amendment:  Section 
§  4Bl.2(l)  is  amended  by  inserting  a  "," 
immediately  after  "state  law"  and 
immediately  after  "one  year"; 

By  redesignating  "§  4Bl.2(l)"  as 
"§  4B1 .2(a)";  by  redesignating  "(i)"  as 
"(1)"  and  redesignating  "(ii)"  as  "(2)". 

Section  §481.2(2)  is  amended  by 
deleting  "a"  immediately  after  "under"; 

By  deleting  "prohibiting"  and 
inserting  in  lieu  thereof ",  punishable 
by  imprisonment  for  a  term  exceeding 
one  year,  that  prohibits"  and  by 
redesignating  "(2)"  as  "(b)". 

Section  §  481.2(3)  is  amended  by 
redesignating  "(A)"  as  "(1)", 
redesignating  "(B)"  as  "(2)"  and  by 
redesignating  "§  481.2(3)"  as 
"§  481.2(c)". 

The  Commentary  to  §  4B1.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  at  the  beginning 
"For  purposes  of  this  guideline-"; 

By  deleting  "The  terms  'crime'  "  and 
inserting  in  lieu  thereof  "  'Crime'  ". 

The  Commentary  to  §  481.2  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  deleting  in  the  second 
sentence  "whereas"  immediately 
following  "included"  and  inserting  in 
lieu  thereof  "as  'crimes  of  violence'  if; 

By  deleting  the  last  sentence  from  the 
first  paragraph; 

By  deleting  from  the  first  sentence  of 
the  second  paragraph  "The  term 
'crime'  "  and  inserting  in  lieu  thereof 
"'Crime' "; 

By  deleting  in  the  second  sentence  of 
the  second  paragraph  "has" 
immediately  following  "if  the 
defendant"  and  inserting  in  Ueu  thereof 
"had"; 

And  by  inserting  at  the  end  the 
following: 

"Unlawfully  possessing  a  listed 
chemical  with  intent  to  manufacture  a 
controlled  substance  (21  U.S.C. 
§  841(d)(1))  is  a  'controlled  substance 
offense.' 

Unlawfully  possessing  a  prohibited 
fiask  or  equipment  with  intent  to 
manufacture  a  controlled  substance  (21 
U.S.C.  §  843(a)(6))  is  a  'controlled 
substance  offense.' 

Maintaining  any  place  for  the  purpo.se 
of  facilitating  a  drug  offense  (21  U.S.C. 


Possessing  a  firearm  during  and  in 
relation  to  a  crime  of  violence  or  drug 
offense  (18  U.S.C.  §  924(c))  is  a  crime  of 
violence'  or  'controlled  substance 
offense'  if  the  offense  of  conviction 
established  that  the  underlying  offense 
(the  offense  during  and  in  relation  to 
which  the  firearm  was  carried  or 
possessed)  was  a  'crime  of  violence'  or 
'controlled  substance  offense.'  Note  that 
if  the  defendant  also  was  convicted  of 
the  underlying  offense,  the  two 
convictions  will  be  treated  as  related 
cases  under  §  4A1.2  (Definitions  and 
Instniction  for  Computing  Criminal 
History)).". 

The  Commentary  to  §  481.2  captioned 
"Application  Notes"  is  amended  by 
deleting  the  numbers  corresponding  to 
Notes  "2"  and  "3";  and  by  inserting  the 
following  as  new  Note  2: 

"2.  Section  4B1.1  (Career  Offender) 
expressly  provides  that  the  instant  and 
prior  offenses  must  be  crimes  of 
violence  or  controlled  substance 
offenses  of  which  the  defendant  was 
convicted.  Therefore,  in  determining 
whether  an  offense  is  a  crime  of 
violence  or  controlled  substance  for  the 
purposes  of  §4B  1.1  (Career  Offender), 
the  offense  of  conviction  (i.e.,  the 
conduct  of  which  the  defendant  was 
convicted)  is  the  focus  of  inquiry .". 

The  Commentary  to  §  481.2  captioned 
"Application  Notes"  is  amended  by 
redesignating  Note  4  as  Note  3. 

28.  Issue  for  Comment:  The 
Commission  requests  public  comment 
on  whether,  and  in  what  manner,  it 
should  address  by  amendment  the 
following  circuit  court  conflicts: 

(1)  Whether  an  upward  departure  may 
be  based  on  dismissed  or  uncharged 
conduct  that  is  related  to  the  offense  of 
conviction  but  is  not  relevant  conduct. 
Compare  United  States  v.  Figaro.  935 
F.2d  4  (1st  Cir.  1991)  (permitting 
consideration  of  uncharged  conduct 
related  to  the  offense  of  conviction); 
United  States  v.  Kim.  896  F.2d  678  (2d 
Cir.  1990)  with  United  States  v. 
Thomas.  961  F.2d  1110  (3d  Cir.  1992) 
(court  cannot  consider  uncharged 
conduct) 

(2)  Whether  information  provided  in 
connection  with  a  §  lBl.8  agreement 
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may  he  placed  in  the  presentence  report 
or  used  to  affect  conditions  of 
confinement.  (Amendment  would 
implicate  §  lBl.8  (Use  of  Certain 
Information).)  Compare  United  States  v. 
Marsh.  963  F  2d  72.  74  (5th  Cir.1992) 
(implying  court  may  receive 
information);  United  States  v.  Malvito. 
946  F.2d  1066.  1068  (4th  Cir.1991) 
(same)  with  United  States  v.  Ahanatha. 
999  F.2d  1246.  1249  (8th  Cir.  1993), 
cert,  denied  114  S.Ct.  1549  (1994) 
(information  should  not  be  included  in 
PSR  b€t.ause  the  Fifth  Amendment 
precludes  information  from  being 
considered  at  sentencing  or  allowed  to 
affect  conditions  of  confinement). 

(3)  Whether  drug  quantities  possessed 
for  personal  use  should  \ye  aggregated 
with  quantities  distributed  or  possessed 
with  intent  to  distribute  (Amendment 
would  implicate  §  lBl.3  and  §2Dl.l.) 
Compare  United  States  v.  Antonietti.  86 
F.3d  206,  209  (11th  Cir.);  United  States 
V.  Innamorati,  996  F.2d  456.  492  (1st 
Cir.  1993),  cert,  denied.  510  U.S.  955 
(1993)  with  United  States  v.  Eodhquez- 
Sanchez.  23  F.3d  1488  (9th  Cir.  1994) 
(personal  use  amounts  are  not  same 
course  of  conduct  as  quantities 
possessed  for  distribution). 

(4)  Whether  a  federal  prison  camp  is 
a  "similar  facility"  under  §  2Pl. 1(b)(3). 
Compare  United  States  v.  Hillstrom.  988 
F.2d  448  (3d  Cir.  1993),  cert,  denied. 
115  S.  Ct.  1382  (1995)  with  United 
States  V.  Sarno.  24  F.3d  618  (4th  Cir. 
1994)  (minimum  security  prison  is  a 
secure  facility);  United  States  v.  Tapia. 
981  F.2d  1194  (llth  Cir.).  cert,  denied. 
113  S.  Ct.  2979  (1993).  (Although  the 
Third  Circuit  initially  disagreed  with 
the  Fourth,  Fifth,  Ninth.  Tenth,  and 
Eleventh  cirraiits,  the  district  court  on 
remand  held  that  a  federal  prison  camp 
is  not  a  "similar  facility"  within  the 
meaning  of  the  escape  guideline.  United 
States  V.  Hillstrom.  837  F.Supp.  1324 
(M.D.Pa.  1993):  afrd,  37  F.3d  1490 
(unpublished).). 

(5)  Whether  the  two-level 
enhancement  at  §  2F1. 1(b)(3)(A) 
requires  that  the  defendant  misrepresent 
his  autliority  to  act  on  behalf  of  a 
charitable  or  governmental  organization. 
Compare  United  States  v  Frazier,  53 
F.3d  1105.  1123-13  (10th  Cir.  1995) 
(enhancement  does  not  apply  to 
chairman  of  educational  organization 
who  misapplied  funds  because  he  made 
no  misrepresentation  of  his  authority  to 
act  on  behalf  of  the  organization)  with 
United  States  v  Mnrcum.  16  F.3d  599. 
603  (4th  Cir.  ),  cert,  denied,  115  S.  Ct. 
137  (1994)  (applying  enhancement  to 
president  of  charitable  organization  who 
embezzled  fund  from  the  organization). 

(6)  Whether  "victim  of  the  offense" 
under  §  3A1.1  refers  only  to  victim  of 


the  offense  of  conviction  or  to  victim  of 
any  relevant  conduct.  Compare  United 
States  V.  Echevania.  33  F.3d  175  (2d 
Cri.  1994)  (vulnerable  victim  need  not 
be  victim  of  the  offense  of  conviction); 
United  States  v.  Roberson.  872  F.2d  597 
(5th  Cir,  ),  cert,  denied,  493  U.S.  961 
( 1989)  with  United  States  v.  Di.\on,  66 
F.3d  133  (6th  Cir.  1995);  United  States 
V.  Wright.  12  F.3d  70  (6th  Cir.  1993), 
cert,  denied  116  S.  Ct.  320  (1995). 

(7)  Whether  a  defendant's  failure  to 
admit  to  use  of  a  controlled  substance 
amounts  to  willful  and  material 
ob.struction  of  justice  under  §  3Cl  .1 
(Obstruction  of  Justice).  Compare 
United  States  v.  Garcia.  20  F.3d  670  (6th 
Cir.  1994).  cert,  denied,  1 15  S.  Ct.  1120 
(1995)  with  United  States  v.  Belletiere, 
971  F.2d  961  (3d  Cir.  1992);  United 
States  V.  Thompson.  944  F.2d  1331  (7th 
Cir.  1991).  cert,  denied.  502  U.S.  1097 
(1992). 

(8)  Whether  time  in  a  community 
treatment  center  is  a  "sentence  of 
imprisonment"  under  §  4A1. 2(e)(1). 
Compare  United  States  v.  Hasco,  963 
F.2d  132  (6th  Cir.).  cert,  denied  113  S. 
Ct.  238  (1992)  (detention  in  community 
treatment  facility  following  revocation 
of  parole  is  "incarceration");  United 
States  v.  Vanderlaan.  921  F.2d  257 
(10th  Cir.  1990).  cert  denied.  499  U.S. 
954  (1991)  (placement  in  federal  special 
treatment  facility  during  period  of 
commitment  to  federal  prison  is 
confinement  and  is  considered 
"sentence  of  imprisonment")  with 
United  States  v.  Latimer.  991  F.2d  1509 
(9th  Cir.  1993)  (placement  in 
community  treatment  facility  following 
revocation  of  parole  is  not  considered 
"incarceration");  United  States  v. 
Urhizii,  4  F.3d  636  (8th  Cir,  1993)  (dicta) 
(placement  in  halfway  house  not 
categorized  as  confinement). 

(9)  Whether  convictions  that  ar« 
era.sed  for  reasons  unrelated  to 
innot;ence  or  errors  of  law  (regardless  of 
whether  they  are  termed  by  statute  as 
"set  aside"  or  "expunged")  should  be 
counted  for  purpo.ses  of  criminal 
history.  (Amendment  would  implicate 
§4A1.2.  comment,  n.  10).  Compare 
United  States  v.  McDonald.  991  f.2d  866 
(D.C.  Cir.  1993)  (examining  effect  of  set 
aside  D.C.  Youth  Rehabilitation  Act 
conviction  and  noting  it  is  automatic 
and  unrelated  to  innocence)  with 
United  States  v.  BeauUeau.  959  F.2d 
375  (2d  Cir.  1992)  (do  not  count 
conviction  where  Vermont  set  aside 
statute  intended  to  erase  conviction 
from  record;  such  a  set  aside  is 
equivalent  to  expungement);  United 
States  V.  Hidalgo.  932  F  2d  805  (9th  Cir. 
1991)  (do  not  count  conviction  subject 
to  Qilifornia  Youth  Act  set  aside 
provision  releasing  youth  from  all 


penalties  and  disabilities;  treat  as  an 
expungement  provision). 
-*    (10)  Whether  a  court  may  impose  a 
fine  for  costs  of  imprisonment  under 
§  5El.2(c).  Compare  United  States  v. 
Sellers,  42  F.3d  116  (2d  Cir.  1994),  cert, 
denied,  116  S.  Ct.  93  (1995)  (§5El.2 
does  not  require  district  court  to  impose 
a  punitive  fine  in  order  to  impose  a  fine 
for  costs  of  imprisonment);  United 
States  v.  Turner.  998  F.2d  534  (7th  Cir.), 
cert,  denied,  114  S.  Ct.  639  (1993)  with 
United  States  v.  Corral.  964  F.2d  83  (1st 
Cir.  1992)  (court  cannot  impose  fine  for 
cost  of  imprisonment  when  defendant  is 
indigent);  United  States  v.  Labat,  915 
F.2d  603  (10th  Cir.  1990)  (cost  of 
imprisonment  is  additional  fine  that 
cannot  be  imposed  unless  court  first 
imposes  a  punitive  fine). 

(11)  Whether  a  departure  above  a 
statutorily  required  minimum  sentence 
should  be  measured  from  a  defendants 
guideline  range  or  the  applicable 
mandatory  minimum.  (Amendment 
would  implicate  §§  5G1.1,  5K2.0. 
4A1.3.)  Compare  United  States  v. 
Carpenter.  963  F  2d  736  (5th  Cir.  1992) 
(appropriate  for  court  to  depart  upwards 
from  the  range  within  which  the 
mandatory  minimum  falls);  United 
States  v.  Doucette.  979  F.2d  1042,  1047 
(5th  Cir.  1992)  with  United  States  v. 
Rodriguez-Martinez.  25  F.3d  797  (9th 
Cir.  1994)  ( if  the  court  determines  that 

a  departure  above  a  mandatory 
minimum  is  warranted,  it  should 
calculate  the  departure  from  the 
defendant's  guideline  range). 

(12)  Whether  the  district  court  r^n 
depart  to  the  career  offender  level  based 
on  the  defendant's  criminal  history, 
although  the  defendant  does  not 
otherwise  qualify  for  the  career  offender 
enhancement.  Compare  United  States  v. 
Ruffin.  997  F.2d  343,  347  (7th  Cir. 
1993)("Only  real  convictions  support  a 
sentence  under  §4Bl.l.");  United  States 
V.  Faulkner,  952  F.2d  1066,  1072-73(9th 
Cir.  1991)(career  offender  guidelines 
operate  as  an  "on/ofF'  switch  and 
cannot  be  used  for  departure  purposes 
if  defendant  does  not  qualify  as  a  career 
offender)  with  United  States  v.  Cash. 
983  F.2d  558,  562  (4th  Cir. 
1992)(departure  reasonable  when 
defendant  would  be  career  offender  but 
for  constitutional  invalidity  of  one  prior 
conviction;  §4A1.3's  level  by  level 
consideration  is  implicit  in  the 
departure);  United  States  v.  Hines,  943 
F.2d  348,  354-55  (4th  Cir. 
1991)(departure  reasonable  when 
defendant's  two  prior  murder 
convictions  were  consolidated  for 
sentencing). 

(13)  Whether  multiple  criminal 
incidents  occurring  over  a  period  of 
time  may  constitute  a  single  act  of 
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aberrant  behavior  warranting  departure. 
Compare  United  States  v.  Grandnwison 
77  F.3d  555  (1st  Cir.  1996)  (includes 
multiple  acts  leading  up  to  the 
defendant's  commission  of  the  offense): 
United  States  V.  Takai.  941  F.2d  738 
(9th  Cir.  1991)  (multiple  incidents  over 
six-week  period  can  be  "single  act  of 
aberrant  behavior")  witii  United  States 
V.  Marcello.  13  F.3d  752  (3d  Cir.  1994) 
(requires  spontaneous,  thoughtless, 
single  act  involving  lack  of  planning); 
United  States  v.  Williams,  974  F.2d  25 
(5th  Cir.  1992),  cert,  denied,  507  U.S. 
934  (1993)  (same). 

(14)  Whether  collateral  consequences 
of  a  defendant's  conviction  can  be  the 
basis  of  a  downward  departure. 
Compare  United  States  v.  Smith.  27 
F.3d  649  (D.C.  Cir.  1994)  (objectively 
more  serious  prison  conditions  faced  by 
deportable  aliens  may  warrant 
downward  departure)  with  United 
States  V.  Sharapan.  13  F.3d  781  (3d  Cir. 
1994)  (demise  of  defendant's  business, 
employees'  loss  of  jobs,  and  economic 
harm  do  not  support  downward 
departure):  United  States  v.  Restreppa, 
999  F.2d  640  (2d  Cir.),  cert,  denied.  114 
S.  Ct.  405  (1993)  (disallowing  departure 
based  on  collateral  consequences  of 
being  a  deportable  alien). 

(15)  Whether  the  definition  of 
"violent  offense"  under  §5K2.13 
(Diminished  Capacity)  is  the  same  as 
"crime  of  violence"  under  ^  4B1.2. 
Compare  United  States  v.  Pnff,  926  F.2d 
588  (7th  Cir.).  cert,  denied.  502  U.S.  827 
(1991):  United  States  v.  Maddalena.  893 
F.2d  815  (6th  Cir.  1990),  cert,  denied, 
502  U.S.  882  (1991)  with  United  States 
v.  Weddle,  30  F.3d  532  (4th  Cir.  1994): 
United  States  v.  Chatman.  986  F  2d 
1446  (D.C.  Cir.  1993) 

Sertion  5B1.J     Conditions  of  Probation 

29(A).  Synopsis  of  Proposed 
Amendment:  This  amendment  revises 
§§5B1.3.  5B1.4,  and  5D1.3  to  reflect 
required  conditions  of  probation  and 
supervised  release  that  have  been  added 
by  the  Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  and  other  statutory 
provisions.  Section  5B1.4  is  amended  to 
list  both  statutorily  required  and 
discretionary  conditions  in  a  way  that 
will  facilitate  their  application  in 
individual  cases. 

Proposed  Amendment:  Section 
5Bl.3(a)  is  amended  by  deleting: 

"(a)  If  a  term  of  probation  is  imposed, 
the  court  shall  impose  a  condition  that 
the  defendant  shall  not  commit  another 
federal,  state,  or  local  crime  during  the 
term  of  probation.  18  U.S.C. 
§  3563(a)(1).  The  court  shall  also  impose 
a  condition  that  the  defendant  not 
possess  illegal  controlled  substances.  18 
U.S.C.  §  3563(a)(3)." 
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And  inserting  in  lieu  thereof: 
"(a)  If  a  term  of  probation  is  imposed, 
the  court  is  required  by  statute  to 
impose  the  following  conditions: 

(1)  That  the  defendant  not  c;ommit 
another  federal,  state,  or  local  crime 
during  the  term  of  probation.  18  U.S.C. 
§  3563(a)(1).  This  condition  is  reflected 
in  §5Bl.4(a)  (condition  #1); 

(2)  That  the  defendant  not  unlawfully 
possess  a  controlled  substance.  18 
U.S.C.  §  3.563(a)(3).  This  condition  is 
reflected  in  a  broader  form  in  §5Bl.4(i]| 
(condition  #8): 

(3)  In  the  case  of  a  defendant 
convicted  for  the  first  time  of  a  domestii 
violence  crime,  as  defined  in  18  U.S.C. 
§  3561(b).  that  the  defendant  attend  a 
public,  private,  or  private  nonprofit 
offender  rehabilitation  program  that  has 
been  approved  by  the  court,  in 
consultation  with  the  State  Coalition 
Against  Domestic  Violence  or  other 
appropriate  experts,  if  an  approved 
program  is  readily  available  within  a  50- 
mile  radius  of  the  legal  residence  of  the 
defendant.  18  U.S.C.  §3563(a)(4J.  This 
condition  is  reflected  in  a  broader  form 
in  i;>5Bl.4(b)  (condition  #25): 

(4)  That  the  defendant  refrain  rrom 
any  unlawful  use  of  a  controlled 
substance  and  submit  to  one  dru^  test 
within  15  days  of  release  on  probation 
and  at  least  two  periodic  drug  tests 
thereafter  (as  determined  by  the  court) 
for  use  of  a  controlled  substance,  but  the 
condition  stated  in  this  paragraph  may 
be  ameliorated  or  suspended  bv  the 
court  for  any  individual  defendani  it  iht 
defendant's  presentence  report  or  other 
reliable  sentencing  information 
indicates  a  low  risk  of  hifure  substance 
abuse  by  the  defendant    18  U.S.C. 
§  3563(a)(5).  This  condition  is  reflected 
in  a  broader  form  in  §  5Bl.4(a) 
(condition  #8)  and  §  5Bl.4(b) 
(conditions  #22  and  #23): 

(5)  That  the  defendant  make 
restitution  in  accordance  with  IH  U.S.C. 
§§2248,  2259,  2264,  2327,  3663,  3663A. 
and  ,3664.  18  U.S.C.  §  3563(a)(6)(A) 
This  condition  is  reflected  in  a  broader 
form  in  §5Bl.4(b)  (condition  #18): 

(6)  That  the  defendant  pay  the  special 
assessment  imposed  under  18  U.S.C. 
§3013.  18  U.S.C.  §  3563(a)(6)(B).  Thi^ 
condition  is  reflected  in  §5Bl.4(a) 
(condition  #15): 

(7)  That  the  defendant  notify  the  court 
of  any  material  change  in  the 
defendant's  economic  circumstances 
that  might  affect  the  defendant's  abilii> 
to  pay  restitution,  fines,  or  special 
asses.sments.  18  U.S.C,  §  3563(a)(7).  This 
condition  is  reflected  in  §  5Bl.4(a) 
(condition  #16); 

(8)  If  the  court  has  imposed  a  fine, 
that  the  defendant  pay  the  fine  or 
adhere  to  a  court-established 


in.stallmenf  schedule  18  U.S.C 
§35fi3(a).  This  condition  is  refle<:ted  m 
§5Bl,4(b)  (condition  »19|.'. 

Section  5Bl.3(b)  is  renumbered  as 
§5Bl.3((:):and  §5Bl.3((;)  is  renumbered 
as§5Bl.3(b). 

Section  riBl.3(b)  (formerly  (c))  is 

amended  b>  deleting  "a  fine.",  and  by 

inserting  "(pertaining  to  discrelionar\' 

•  conditions  of  probation!"  immediately 

after  "3563(h)". 

Section  5H].3(c;)  (formerly  (b))  is 
amended  by  deleting  "Recomniended 
c  onditions  are  set  forth  in  i*  5H1.4.'  . 

Section  5Bl.3(d)  is  amended  bv 
inserting  ;n  the  "This  condition  is 
reflected  in  i?5Bl.4(c,)  [condition  #31J  ". 
.Section  5 Hi. 3  is  amended  by  inserting 
after  sut)se<:tion  (d)  the  following  new 
subsection: 

"(e)  Recommended  conditions  of 
probation  are  set  forth  in  «?5Bl.4 
(Recommended  Conditions  of  Probation 
and  Supervi.sed  Reloasel.' 

The  Cx)mmentar\  to  *>  5B1.3  is  deleted 
in  its  entirety,  iricludinii  'he  title. 
Section  5Bl.4(a)  is  amended  by 
deleting  "(1-13)";  by  deleting 
"generally":  by  deleting  '  "  and 
insertint;  m  Hen  thereof  '■  "  and  by 
inserting  at  the  end  the  toll()wing'"A 
condition  (or  a  part  of  a  condition) 
designated  by  an  asterisk  mav  be 
statutorily  required  in  ail  or  some 
cases  ' 

Section  5Bl.4(aj  is  amended  h\ 
renumbering  subdivisions  (U  through 
(13)  as  subdivisions  (2)  through  (14). 
respectiveiv:  and  by  inserting  t)efore 
subdivision  12)  (formerl\  (a)(ljl  the 
following:  "(1)  the  defendant  .shall  not 
commit  another  federal,  slate,  or  lo(^l 
crime:*" 

Se<:tion  ')Bl.4(n)(5)  (formerly  (a)(4))  is 
amended  by  deleting  "his"  and 
inserting  in  lieu  thereof  "the 
defendant's":  and  bv  inserting 
iinmediatel\  following 
"responsibilities"  the  following: 
"(including,  but  not  limited  to. 
complying  with  the  tenns  of  anv  court 
order  or  administrative  process 
pursuant  to  the  law  of  a  state,  the 
District  of  Columbia,  or  any  other 
pos.session  or  territor\  of  the  United 
Slates  requiring  payments  b\  the 
defendant  for  the  support  and 
maintenance  of  any  child  or  of  a  child 
and  the  parent  with  whom  the  child  is 
li\  ing)" 

Section  5B1. 4(a)(7)  (fonnerly  (a)(fi))  is 
amended  by  deleting  "within  seventy- 
two  hours  of  and  inserting  in  heu 
thereof  "at  least  ten  days  prior  to"  and 
bv  deleting  "in'  and  inserting  in  lieu 
thereof  "of^' 

Section  5Bl.4|a)(8)  (formerlv  (a)(7)l  is 
amended  by  deleting  "narc.otic  or 
other":  by  deleting  "such"  and  inserting 
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in  lieu  thereof  "any  controlled";  by 
deleting  "substance"  and  inserting  in 
lieu  thereof  "substances ";  and  bv 
inserting  an  asterisk  immediately 
following  "physician;". 

Section  5Bl.4{a)(ll)  (fonnerly  (a)(10)) 
is  amended  by  deleting  "him"  and 
inserting  in  lieu  thereof  "the 
defendant". 

Section  5Bl.4(a)(14)  (formerly  (a)(13)) 
is  amended  by  deleting  "."  at  the  end 
and  inserting  in  lieu  thereof"; '. 

Section  581. 4(a)  is  amended  by 
inserting  at  the  end  the  following  new 
subdivisions  (1.5)  and  (IB): 

"(15)  The  defendant  shall  pay  the 
special  assessment  imposed  or  adhere  to 
a  court-ordered  installment  schedule  for 
the  payment  of  the  special  assessment;* 

(Ifi)  The  defendant  shall  notify  the 
probation  offii:er  of  any  material  {;hange 
in  the  defendant's  economic 
circumstances  that  might  affect  the 
defendant's  ability  to  pay  any  unpaid 
amount  of  restitution,  fines,  or  special 
assessments.*". 

Section  .5B  1.4(b)  is  amended  by 
deleting  in  the  first  sentence  "(14-24)  ". 
by  deleting  "either";  by  deleting  "or 
required  by  law  under"  and  inserting  in 
lieu  thereof  "in";  by  deleting  ".  or  may 
be  appropriate  in  a  particular  case"  and 
inserting  in  lieu  thereof  "and.  in 
addition,  may  otherwise  be  appropriate 
in  particular  cases.  A  condition  (or  a 
part  of  a  condition)  designated  by  an 
asterisk  may  be  statutorily  required  in 
all  or  some  cases";  and  by  renumbering 
subdivisions  (14)  through  (18)  as  (17) 
through  (21)  respectively;  by 
renumbering  subdivisions  (19)  through 
(22)  as  (26)  through  (29),  respectively; 
and  by  renumlxjring  subdivision  (23)  as 
subdivision  (22);  and  by  renumbering 
subdivision  (25)  as  subdivision  (30). 

Section  5Bl.4(b)(17)  (formerly  (bj(14)) 
is  amended  by  deleting  ",  it  is 
recommended  that  the  court  impose" 
and  inserting  in  lieu  thereof" — ". 

Se<;tion  5Bl.4(b)(18)  (formerly  (b)(15)) 
is  amended  by  deleting  "oP' 
immediately  following  "order"  and 
inserting  in  lieu  thereof  "or  condition 
requiring";  by  deleting  "  it  is 
recommended  that  the  court  impose" 
and  inserting  in  lieu  thereof  " — ";  by 
deleting  "See  §5El.l  (Restitution)."  and 
by  inserting  in  lieu  thereof  an  asterisk; 
;  and  by  inserting  at  the  end  the 
following  new  paragraph; 

"If  any  restitution  obligation  remains 
unpaid  at  the  commencement  of  a  term 
of  supervised  release,  it  shall  be  a 
condition  of  supervised  release  that  the 
defendant  pay  any  such  restitution  in 
at;cordance  with  the  schedule  of 
payments  ordered  bv  the  court.". 

Section  5Bl.4(b)(i9)  (formerly  (b)(16)) 
is  amended  by  deleting  ",  it  is 


recommended  that  the  court  impose" 
and  inserting  in  lieu  thereof  " — ";  by 
inserting  an  asterisk  after  "the  fine."; 
and  by  adding  at  the  end  the  following 
new  paragraph; 

"If  any  fine  obligation  remains  unpaid 
at  the  commencement  of  a  term  of 
supervised  release,  it  shall  be  a 
condition  of  supervised  release  that  the 
defendant  pay  any  such  fine  in 
accordance  with  the  schedule  of 
payments  ordered  by  the  court." 

Section  5Bl.4(b)  is  amended  by 
inserting  after  subdivision  (22)  (formerly 
subdivison  (b)(23))  the  following  new 
subdivision  (23): 

"(23)  Drug  Testing. 

Unless  the  court  determines  that  there 
is  a  low  risk  of  future  substance  abuse 
by  the  defendant — a  condition  requiring 
the  defendant  to  submit  to  one  drug  test 
within  fifteen  days  of  release  on 
Iprobationllsupervised  release!  and  at 
least  two  periodic  drug  tests  thereafter, 
as  determined  by  tlie  court.* 

Note:  This  condition  is  not  necessary  if  the 
substance  abuse  program  participation 
condition  (condition  #22)  is  imposed.". 

Section  5Bl.4(b)(20)  (formerly  {b)(17)) 
is  amended  by  deleting  ",  it  is 
recommended  that  the  court  impose" 
and  inserting  in  lieu  thereof" '. 

Section  5Bl.4lb)(21)  (formerly  (b)(18)) 
is  amended  by  deleting  ',  it  is 
recommended  that  the  court  impose" 
and  inserting  in  lieu  thereof  " ". 

Section  5B1.4(b)(22)  (formerly  (b)(23)) 
is  amended  by  deleting  ",  it  is 
recommended  that  the  court  impose" 
and  inserting  in  lieu  thereof" — ". 

Section  5Bl.4(b)(24)  is  amended  by 
deleting  ",  it  is  recommended  that  the 
court  impose"  and  inserting  in  lieu 
thereof" ". 

Sec;tion  5Bl.4(b)  is  amended  by 
inserting  the  following  as  new 
subdivision  (25); 

"(25)  Domestic  Violence  Program 
Participation. 

In  the  case  of  a  defendant  convicted 
of  a  domestic  violence  crime,  as  defined 
in  18  U.S.C.  §  3561(b),  a  condition 
requiring  the  defendant  to  attend  a 
public,  private,  or  private  nonprofit 
offender  rehabilitation  program  that  has 
been  approved  by  the  court,  in 
consultation  with  the  State  Coalition 
Against  Domestic  Violence  or  other 
appropriate  experts,  if  an  approved 
program  is  readily  available  within  a  50- 
mile  radius  of  the  legal  residence  of  the 
defendant.*" 

Se<:tion  5B1.4  is  amended  by  inserting 
the  following  immediately  after  new 
subdivision  (25); 

"(c)  Additional  Conditions. 

The  following  "special  conditions" 
may  be  appropriate  on  a  c:ase-by-case 
basis:" 


Section  5B1.4  (c)(30)  (formerly 
(b)(25))  is  amended  by  deleting  "If  and 
inserting  in  lieu  thereof  "A  condition 
imposing  a  curfew  may  be  imposed  if; 
and  by  deleting  ",  a  condition  of  curfew 
is  recommended". 

Section  5B1.4  is  amended  by  inserting 
after  subdivision  (30)  (formerly 
subdivision  (b)(25))  the  following  new 
subdivision:        * 

"(31)  Intermittent  Confinement 

Intermittant  confinement  (custody  for 
intervals  of  time)  may  be  ordered  as  a 
condition  of  probation  during  the  first 
year  of  probation. 

Note:  This  condition  may  not  be  order  as 
a  condition  of  supervised  release.". 

The  commentary  to  5B1.4  captioned 
"Application  Note"  is  amended  in  Note 
1  by  deleting  "his"  wherever  it  appears 
and  inserting  in  lieu  thereof  "the 
defendant's";  and  by  inserting  in  the 
last  sentence  a  comma  immediately 
following  'home  detention". 

Section  5D1.3  is  amended  by  deleting 
subsection  (a)  in  its  entirety  and 
inserting  in  lieu  thereof: 

"(a)  If  a  term  of  supervised  release  is 
imposed,  the  court  is  required  by  statute 
to  impose  the  following  conditions; 

(1)  that  the  defendant  not  commit 
another  federal,  state,  or  local  crime 
during  the  term  of  supervised  release. 
18  U.S.C.  §  3583  (d).  This  condition  is 
reflected  in  §5Bl.4(a)  (condition  #1); 

(2)  that  the  defendant  not  unlawfully 
possess  a  controlled  substance.  18 
U.S.C.  §  3583  (d).  This  condition  is 
reflected  in  §5Bl.4(a)  (condition  #8); 

(3)  in  the  case  of  a  defendant 
convicted  for  the  first  time  of  a  domestic 
violence  crime,  as  defined  in  18  U.S.C. 

§  3561(b),  that  the  defendant  attend  a 
public,  private,  or  private  nonprofit 
offender  rehabilitation  program  that  has 
been  approved  by  the  court,  in 
consultation  with  the  State  Coalition 
Against  Domestic  Violence  or  other 
appropriate  experts,  if  an  approved 
program  is  readily  available  within  a  50- 
mile  radius  of  the  legal  residence  of  the 
defendant.  18  U.S.C.  §  3583(d).  This 
condition  is  reflected  in  §5Bl.4(b) 
(condition  #25); 

(4)  that  the  defendant  refrain  from  any 
unlawful  use  of  a  controlled  substance 
and  submit  to  one  drug  test  with  15  day 
of  release  on  supervised  release  and  at 
least  two  periodic  drug  tests  thereafter 
(as  determined  by  the  court)  for  use  of 

a  controlled  substance,  but  this 
condition  may  be  ameliorated  or 
suspended  by  the  court  for  any 
individual  defendant  if  the  defendant's 
presentence  report  or  other  reliable 
sentencing  information  indicates  a  low 
risk  of  future  substance  abuse  by  the 
defendant.  18  U.S.C.  §3583(dJ.  This 
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condition  is  reflected  in  a  broader  form 
in  §  5Bl.4(a)  (condition  #8),  and 
§5Bl.4(b)  (conditions  #22  and  #23).". 

Section  5Dl.3(b)  is  amended  by 
deleting  "§  3353(a)(2)  and". 

Section  5Dl.3(c)  is  amended  by 
inserting  "(Recommended  Conditions  of 
Probation  and  Supervised  Release)" 
immediately  following  "§5B1.4". 

The  Commentary  to  5D1.3  captioned 
"Background"  is  amended  by  deleting 
the  fourth  sentence. 

Section  8Dl.3(a)  is  amended  by 
deleting  "shall"  following  "the 
organization". 

Section  8D1.3  is  amended  by 
redesignating  subsection  (c)  as 
subsection  (g);  and  by  inserting  after 
subsection  (b)  the  following  new 
subsections: 

(c)  Pursuant  to  18  U.S.C. 

§  3563(a)(6)(A),  any  sentence  of 
probation  shall  include  the  condition 
that  the  defendant  make  restitution  in 
accordance  with  18  U.S.C.  §2248,  2259, 
2327,  3663,  3663A,  and  3664. 

(d)  Pursuant  to  18  U.S.C. 

§  3563(a)(6)(B),  any  sentence  of 
probation  shall  include  the  condition 
that  the  defendant  pay  the  special 
assessment  imposed  under  18  U.S.C. 
§3013. 

(e)  Pursuant  to  18  U.S.C.  §  3563(a)(7), 
any  sentence  of  probation  shall  include 
the  condition  that  the  defendant  notify 
the  court  of  any  material  change  in  the 
defendant's  economic  circumstances 
that  might  affect  the  defendant's  ability 
to  pay  restitution,  fines,  or  special 
assessments. 

(f)  Pursuant  to  18  U.S.C.  §  3563(a),  if 
the  court  has  imposed  a  fine,  any 
sentence  of  probation  .shall  include  the 
condition  that  the  defendant  pay  the 
fine  or  adhere  to  a  court-established 
installment  schedule. 

B.  Issue  for  Comment:  The 
Commission  invites  comment  as  to 
whether  §§  5B1.3  (Conditions  of 
Probation),  5B1.4  (Recommended^ 
Conditions  of  Probation  and  Supervised 
Release  (Policy  Statements)),  and  5D1.3 
(Conditions  of  Supervised  Release) 
should  be  reorganized  so  as  to  better 
distinguish  between  the  statutorily 
required,  standard,  and  special 
conditions  of  probation  and  supervised 
release.  For  example,  one  option  could 
be  to  delete  §  5B1.4  and  amend  §§  5B1.3 
and  5D1.3  so  that  subsection  (a)  of  each 
guideline  lists  all  the  statutorily 
required  conditions  of  probation  or 
supervised  release,  sub.section  (b)  lists 
all  the  .standard  conditions,  and 
subsection  (c)  lists  all  the  optional 
conditions. 


Section  5D1.2 
Release 


Term  of  Supervised 


30.  Synopsis  of  Proposed 
Amendment:  This  amendment  amends 
§  5D1.2  (Term  of  Supervised  Release)  to 
make  clear  that  a  defendant  who 
qualifies  under  the  "safety  valve" 
(§  5C1.2,  18  U.S.C.  §  3553'(f))  is  not 
subject  to  any  statutory  minimum  term 
of  supervised  release.  This  issue  has 
arisen  in  a  number  of  hotline  calls.  This 
amendment  also  clarifies  that  the 
requirement  in  subsection  (a),  with 
respect  to  the  length  of  a  term  of 
supervised  release,  is  subject  to  the 
requirement  in  subsection  (b)  that  the 
term  be  not  less  than  any  statutorily 
required  term  of  supervised  release. 

Proposed  Amendment:  Section 
5Dl.2(a)  is  amended  by  deleting  "If 
and  inserting  in  lieu  thereof  "Subject  to 
subsection  (b),  iT'. 

Section  5Dl.2(b)  is  amended  by 
deleting  "The"  and  inserting  in  lieu 
thereof  "Provided,  that  the". 

The  Commentary  to  §  5D1.2  is 
amended  by  inserting  the  following 
immediately  before  "Background": 

"Application  Note: 

1.  In  the  case  of  a  defendant  who  qualifies 
under  §  5C1.2  (Limitation  on  Applicability  of 
Statutory  Minimum  Sentence  in  Certain 
Cases),  the  term  of  supervised  release  is  to  be 
determined  under  subsection  (a)  without 
regard  to  any  otherwise  applicable  statutory 
minimum  term  of  supervised  release,  i.e..  the 
requirement  in  subsection  (b)  is  inapplicable 
in  such  a  case  because  a  statutory  minimum 
term  of  supervised  release  no  longer  applies 
to  that  defendant.". 

Section  5El  A     Restitution 

31(A).  Synopsis  of  Proposed 
Amendment:  This  amendment  conforms 
the  provisions  of  §  5E1.1  to  the 
mandator)-  restitution  provisions  of  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996.  Because  the  new 
restitution  provisions  have  ex  post  facto 
provisions  that  cannot  be  addres.sed  in 
the  usual  fashion  (by  determining 
whether  the  final  Chapter  Five  guideline 
range  is  greater),  a  separate  provision  is 
set  forth  as  a  special  instruction  to 
address  this  issue  and  allow  the 
maintenance  of  the  Commission's  "one 
book"  rule. 

Proposed  Amendment:  Section 
5El. 1(a)(1)  is  amended  by  inserting  "in 
the  case  of  an  identifiable  victim  of  the 
offen.se  for  the  full  amount  of  the 
victim's  loss,"  immediately  following 
"restitution  order":  by  deleting  "§  " 
immediately  after  "18  I'.S.C. ':  by 
inserting  "2248.  §  2259,  §  2264,  §  2327, 
§  "  immediately  before  "3663":  and  by 
deleting  "-3664"  and  inserting  in  lieu 
thereof  ".or  §3663A' 


Section  5E1. 1(a)(2)  is  amended  by 
inserting  "impose  a  term  of  probation  or 
supervised  release  with  a  condition 
requiring  restitution  in  the  case  of  an 
identifiable  victim  of  the  offense  for  the 
full  amount  of  the  victim's  loss," 
immediately  before  "if  a  restitution";  bv 
deleting  "§  '  immediately  following  "18 
U.S.C";  by  deleting  "-3664" 
immediately  following  "3663";  by 
deleting  "set  forth  in"  and  inserting  in 
lieu  thereof  "under";  by  inserting  "21 
U.S.C.  §  841,  §  848(a),  §  849.  §  856. 
§861,  or  §863,  "  immediately  following 
"States  Code,";  and  by  deleting  ", 
impose  a  term  of  probation  or 
supervised  relea.se  with  a  condition 
requiring  restitution". 

Section  5El.l(b)  is  amended  by 
deleting  it  in  its  entirety  and  inserting 
in  lieu  thereof: 

"(b)  Provided,  that  the  provisions  of 
subsection  (a)  do  not  apply — 

(1)  when  full  restitution  has  been 
made;  or 

(2)  in  the  case  of  a  restitution  order 
under  §  3663;  a  restitution  order  under 
18  U.S.C.  §  3663A  that  pertains  to  an 
offense  against  property  described  in  18 
U.S.C.  §  3663A(c)(l)(AJ(ii);  or  a 
condition  of  restitution  imposed 
pursuant  to  subsection  (a)(2)  above,  to 
the  extent  the  court  finds,  from  facts  on 
the  record,  that  (1)  the  number  of 
identifiable  victims  is  so  large  as  to 
make  restitution  impracticable,  or  (2) 
determining  complex  issues  of  fact 
related  to  the  cause  or  amount  of  the 
victim's  losses  would  complicate  or 
prolong  the  sentencing  process  to  a 
degree  that  the  need  to  provide 
restitution  to  any  victim  is  outweighed 
by  the  burden  on  the  sentencing 
process." 

Section  5El.l(c)  is  amended  by 
in.serting  "to  an  identifiable  victim" 
immediately  following  "to  make 
restitution". 

Section  5El.l(d)  is  deleted  in  its 
entirety  and  the  following  new 
subsections  are  inserted  in  lieu  thereof 

"(d)  A  restitution  order  may  direct  the 
defendant  to  make  a  single,  lump  sum 
payment,  partial  payments  at  specified 
intervals,  in-kind  payments,  or  a 
combuia^^n  of  payments  at  spe<;ified 
intervals  and  in-kind  payments.  18 
U.S.C.  §  3664(f)(3)(A).  An  in-kind 
payment  may  be  in  the  form  of  (1) 
return  of  property:  (2)  replacement  of 
property,  or  (3)  if  the  victim  agrees, 
services  rendered  to  the  victim  or  to  a 
person  or  organization  other  than  the 
victim.  18  use.  ^  ,1664(0(4) 

(e)  A  restiti  ;ion  order  may  direct  the 
defendant  to  make  nominal  periodic 
payments  if  the  court  finds  from  facts  on 
the  record  that  the  economic 
circumstances  ot  the  defendant  do  not 
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allow  the  payment  of  any  amount  of  a 
restitution  order  and  do  not  allow  for 
the  payment  of  the  full  amount  of  a 
restitution  order  in  the  foreseeable 
future  under  any  reasonable  schedule  of 
payments. 

(fl  Special  Instruction. 

(1)  This  guideline  applies  only  to  a 
defendant  convicted  of  an  offense 
committed  on  or  after  November  1, 
1997.  Notwithstanding  the  provisions  of 
§  iBl.ll  (Use  of  Guidelines  Manual  in 
Effect  on  Date  of  Sentencing),  use  the 
former  §5El.l  (set  forth  in  Appendix  C, 
amendment  537)  in  lieu  of  this 
guideline  in  any  other  case  ". 

The  Commentary  to  §  5E  1.1  captioned 
"Application  Note"  is  amended  by 
deleting  Note  1  in  its  entirety:  and  by 
deleting  "Application  Note." 

The  Commentary  to  §  5E1.1  captioned 
"Background"  is  amended  in  the  first 
sentence  of  the  first  paragraph  by 
inserting  ".  United  States  Code." 
immediately  following  "Title  18";  by 
deleting  the  second  sentence  and 
inserting  the  following  in  lieu  thereof: 
"Orders  of  restitution  are  authorized 
under  18  U.S.C.  §§  2248,  2259,  2264, 
2327,  3663,  and  3663A.";  in  the  third 
sentence  by  deleting  "other" 
immediately  following  "For";  and  by 
inserting  "for  which  an  order  of 
restitution  is  not  authorized" 
immediately  following  "offenses";  and 
by  deleting  the  fourth  sentence  and 
inserting  in  lieu  thereof  "To  the  extent 
that  any  of  the  above-noted  statutory 
provisions  conflict  with  the  provisions 
of  this  guideline,  the  applicable 
statutory  provision  shall  control.". 

The  Commentary  to  §  5E  1.1  captioned 
"Background"  is  amended  by  deleting 
the  second  through  fifth  paragraphs  in 
their  entirety. 

Se<:tion  8B1.1  is  deleted  in  its  entirety 
and  the  following  is  inserted  in  lieu 
thereof: 

■§8Bl.l.  Restitution — Organizations. 

(a)  The  court  shall 

(1)  Enter  a  restitution  order  in  the  case 
of  an  identifiable  victim  of  the  offense 
for  the  full  amount  of  the  victim's  loss, 
if  such  order  is  authorized  under  18 
U.S.C.  §  2248,  tj  22.59,  ^  2264.  §^327, 
§3663.or  §3663A;  or 

(2)  Impo.se  a  term  of  probation  with  a 
condition  requiring  restitution  in  the 
case  of  an  identifiable  victim  of  the 
offen.se  for  the  full  amount  of  the 
victim's  loss,  if  a  restitution  order 
would  be  authorized  under  18  U.S.C. 

t)  3663.  except  tor  the  tact  that  the 
offen.se  of  conviction  is  not  an  offense 
under  Title  18,  United  States  Code,  21 
U.S.C.  *jH41.  §  848(a),  t?  849,  ^856, 
«»861,  or  i?  863.  or  49  U.S.C.  §46312, 
§46,502,  or  §46.504. 


(b)  Provided,  that  the  provisions  of 
subsection  (a)  do  not  apply — 

(1)  when  full  restitution  has  been 
made;  or 

(2)  in  the  case  of  a  restitution  order 
under  §  3663;  a  restitution  order  under 
18  U.S.C.  §  3663 A  that  pertains  to  an 
offense  against  property  de.scribed  in  18 
U.S.C.  §3663A(c)(l)(A)(ii);ora 
condition  of  restitution  imposed 
pursuant  to  subsection  (a)(2)  above,  to 
the  extent  the  court  finds,  from  facts  on 
the  record,  that  (1)  the  number  of 
identifiable  victims  is  so  large  as  to 
make  restitution  impracticable,  or  (2) 
determining  complex  issues  of  fact 
related  to  the  cause  or  amount  of  the 
victim's  losses  would  complicate  or 
prolong  the  sentencing  process  to  a 
degree  that  the  need  to  provide 
restitution  to  any  victim  is  outweighed 
by  the  burden  on  the  sentencing 
process. 

(c)  If  a  defendant  is  ordered  to  make 
restitution  to  an  identifiabk  victim  and 
to  pay  a  fine,  the  court  shal     rder  that 
any  money  paid  by  the  def'     lant  shall 
first  be  applied  to  satisfy  th^  order  of 
restitution. 

(d)  A  restitution  order  may  direct  the 
defendant  to  make  a  single,  lump  sum 
pavment.  partial  payments  at  specified 
intervals,  in-kind  payments,  or  a 
combination  of  payments  at  specified 
intervals  and  in-kind  pavments.  18 
U.S.C.  §  3664(f)(3)(A).  An  in-kind 
payment  may  be  in  the  form  of  (1) 
return  of  property;  (2)  replacement  of 
property,  or  (3)  if  the  victim  agrees, 
services  rendered  to  the  victim  or  to  a 
person  or  organization  other  than  the 
victim.  18  U.S.C.  §3664(0(4). 

(e)  A  restitution  order  may  direct  the 
defendant  to  make  nominal  periodic 
payments  if  the  court  finds  from  facts  on 
the  record  that  the  economic 
circumstances  of  the  defendant  do  not 
allow  the  payment  of  any  amount  of  a 
restitution  order,  and  do  not  allow  for 
the  payment  of  the  full  amount  of  a 
restitution  order  in  the  foreseeable 
future  under  any  reasonable  schedule  of 
payments. 

(f)  Special  Instruction. 

(1)  This  guideline  applies  only  to  a 
defendant  convicted  of  an  offense 
committed  on  or  after  November  1, 
1997.  Notwithstanding  the  provisions  of 
§  iBl.ll  (Use  of  Guidelines  Manual  in 
Effect  on  Date  of  Sentencing),  use  the 
former  §8Bl.l  (set  forth  in  Appendix  C, 
amendment  537)  in  lieu  of  this 
guideline  in  any  other  case. 

Commentary 

Background:  Section  3553(a)(7)  of 
Title  18  requires  the  court,  "in 
determining  the  particular  sentence  to 
be  imposed,"  to  consider  "the  need  to 


provide  restitution  to  any  victims  of  the 
offense."  Orders  of  restitution  are 
authorized  under  18  U.S.C.  §§  2248, 
2259,  2264,  2327,  3663,  and  3663A.  For 
offenses  for  which  an  order  of 
restitution  is  not  authorized,  restitution 
may  be  imposed  as  a  condition  of 
probation.". 

(B)  Issue  for  Comment:  Community 
Restitution — Section  205  of  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  ("the  Act") 
authorizes  district  courts  to  order 
"community  restitution"  when 
sentencing  a  defendant  convicted  of  an 
offense  described  in  section  401,  408(a), 
409,  416,  420,  or  422(a)  of  the 
Controlled  Substances  Act  (21  U.S.C. 
§  841,  §  848(a),  §  849,  §  856,  §  861,  or 
§863)  in  which  there  is  no  identifiable 
individual  victim.  The  Act  further 
directs  the  Commission  to  promulgate 
guidelines,  based  on  the  amount  of 
public  harm  caused  by  the  offense  and 
not  to  exceed  the  amount  of  the  fine 
ordered  for  the  offense,  to  assist  courts 
in  determining  the  appropriate  amount 
of  community  restitution  to  be  ordered 
in  individual  cases. 

The  Commission  requests  comment 
regarding  implementrtion  of  this 
directive  so  as  to  fully  effectuate 
congressional  intent.  The  Commission 
specifically  requests  comment  on  (1) 
how  the  Commission  should  determine 
the  appropriate  amount  of  community 
restitution  to  be  ordered,  (2)  whether  it 
would  be  appropriate  to  determine  the 
amount  of  community  restitution  by 
reference  to  the  fine  table  found  at 
section  5E1.2  of  the  Guidelines  Manual, 
(3)  whether  it  would  be  appropriate  to 
apportion  a  specific  percentage  of  any 
fine  ordered  under  the  current 
guidelines  to  community  restitution, 
and  (4)  if  it  is  appropriate  to  apportion 
a  specific  percentage  of  any  fine  ordered 
under  the  current  guidelines  to 
community  re.stitution,  whether  the 
Commission  should  adjust  the  fine 
table. 

Section  5E1.3    Special  Assessments 

32.  Synopsis  of  Proposed 
Amendment:  This  amendment 
implements  section  210  of  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996.  That  section 
amends  18  U.S.C.  §  3013(a)(2)  to 
provide  for  a  special  assessment,  in  the 
case  of  a  felony,  of  not  less  than  .$100 
for  an  individual  and  not  less  than  $400 
for  an  organization. 

Proposed  Amendment:  Section  5E1.3 
is  deleted  in  its  entirety  and  the 
following  replacement  guideline  is 
inserted  in  lieu  thereof: 
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"§5El.3.  Special  Assessments. 

(a)  In  the  case  of  a  defendant 
convicted  of  a  felony  offense  committed 
on  or  after  April  24,  1996,  the  special 
assessment  shall  be  $100. 

(b)  In  the  case  of  a  defendant 
convicted  of — 

(1)  A  misdemeanor  offense  or  an 
infraction;  or 

(2)  A  felony  offense  committed  prior 
to  April  24,  1996. 

the  special  assessment  shall  be  the 
amount  fixed  by  statute  (18  U.S.C. 
§3013). 

Commentary 

Application  Notes: 

1.  This  guideline  applies  only  if  the 
defendant  is  an  individual.  See  §  8E1.1 
for  special  assessments  applicable  to 
organizations. 

In  the  case  of  a  felony  conviction  for 
an  offense  committed  by  an  individual 
on  or  af^er  April  24,  1996,  this  guideline 
specifies  a  special  assessment  in  the 
amount  of  $100.  Any  greater  special 
assessment  is  a  departure  from  this 
guideline. 

In  any  other  case,  the  special 
assessment  is  in  the  amount  set  forth  by 
statute. 

2.  The  following  special  assessments 
are  provided  bv  statute  (18  U.S.C. 
§3013): 

For  Offenses  Committed  By 
Individuals  On  Or  After  April  24,  1996: 

(A)  Not  less  than  $100,  if  convicted  of 
a  felony; 

(B)  $25,  if  convicted  of  a  Class  A 
misdemeanor; 

(C)  $10,  if  convicted  of  a  Class  B 
misdemeanor  or  an  infraction; 

(D)  $5,  ifconvirted  of  an  infraction  or 
a  Class  C  misdemeanor. 

For  Offenses  Committed  By 
Individuals  On  Or  After  November  18, 
1988,  But  Prior  To  April  24,  1996: 

(E)  $50,  if  convicted  of  a  felony: 

(F)  $25,  if  convicted  of  a  Class  A 
misdemeanor; 

(G)  $10.  if  convicted  of  a  Class  B 
misdemeanor  or  an  infraction; 

(H)  $5,  if  convicted  of  an  infraction  or 
a  Class  C  misdemeanor. 

For  Offenses  Committed  By 
Individuals  Prior  To  November  18, 
1988: 

(I)  $50,  if  convicted  of  a  felony; 

(J)  $25,  if  convicted  of  a  misdemeanor. 

3.  A  special  assessment  is  required  by 
statute  for  each  count  of  conviction. 

Background:  Section  3013  of  Title  18, 
added  by  The  Victims  of  Crimes  Act  of 
1984,  Pub.  L.  No.  98-473,  98  Stat.  1837, 
2174  (1984),  requires  courts  to  impose 
special  assessments  on  convicted 
defendants  for  the  purpose  of  funding 
the  Crime  Victims  Fund  established  by 
the  same  legislation. 


In  the  case  of  felony  conviction  for  an 
offense  committed  on  or  after  April  24, 
1996,  the  special  as.sessment  authorized 
by  statute  on  each  count  is  not  less  than 
$100  if  the  defendant  is  an  individual. 
No  maximum  limit  is  specified.  In  all 
other  cases,  the  amount  of  the  special 
assessment  is  fixed  by  statute. 

The  Commission  has  set  the  guideline 
for  a  special  assessment  for  a  felony 
offense  committed  by  an  individual  on 
or  after  April  24,  1996  at  $100.  The 
Commission  believes  a  special 
assessment  in  this  amount,  combined 
with  the  restitution  provisions  in 
§  5E1.1  (Restitution)  and  the  fine 
provisions  in  §5El.2  (Fines)  (which 
increase  with  the  seriousness  of  the 
offense  committed),  will  provide  an 
appropriate,  coordinated  financial 
penalty.". 

Section  8E1.1  amended  by  deleting 
t^e  guideline  in  its  entirety  and  the 
following  replacement  guideline  is 
inserted  in  lieu  thereof: 

Section  8E1.1.     Special  Assessments — 
Organizations 

(a)  In  the  case  of  a  defendant 
convicted  of  a  felony  offense  committed 
on  or  after  April  24,  1996,  the  special 
assessment  shall  be  $400. 

(b)  In  the  case  of  a  defendant 
convicted  of — 

(1)  A  misdemeanor  offense  or  an 
infraction:  or 

(2)  A  felony  offense  committed  prior 
to  April  24,  1996. 

the  special  asse.ssment  shall  be  the 
amount  fixed  by  statute  (18  U.S.C. 
§3013). 

Commentary 

Application  Notes: 

1.  This  guideline  applies  if  the 
defendant  is  an  organization.  It  does  not 
apply  if  the  defendant  is  an  individual. 
See  §  5E1.3  for  special  assessments 
applicable  to  individuals. 

In  the  case  of  a  felony  conviction  for 
an  offense  committed  by  an  organization 
on  or  after  April  24.  1996,  this  guideline 
specifies  a  special  assessment  in  the 
amount  of  $400.  Any  greater  special 
assessment  is  a  departure  from  this 
guideline. 

In  any  other  case,  the  special 
assessment  is  in  the  amount  set  forth  by 
statute. 

2.  The  following  special  assessments 
are  provided  by  statute  (18  U.S.C. 
§3013): 

For  Offenses  Committed  By 
Organizations  On  Or  After  April  24. 
1996: 

(A)  Not  less  than  $400.  if  convicted  of 
a  felony; 

(B)  $125,  if  convicied  of  a  Class  A 
misdemeanor: 


(C)  $50,  if  convicted  of  a  Class  B 
misdemeanor:  or 

(D)  $25.  if  convicted  of  a  Class  C 
misdemeanor  or  an  infraction. 

For  Offenses  Committed  By 
Organizations  On  Or  After  November 
18.  1988  But  Prior  To  April  24.  1996: 

(E)  $200.  if  convicted  of  a  felony: 

(F)  $125,  if  convicted  of  a  ClassA 
misdemeanor; 

(G)  $50,  ifcf  nvicted  of  a  Class  B 
misdemeanor;  or 

(H)$25,  if  c(  nvicted  of  a  Class  C 
misdemeanr-  or  an  infraction. 

For  Offenses  Committed  By 
Organizations  Prior  To  November  18, 
1988: 

(I)  $200,  if  convided  of  a  felony; 

(J)SIOO,  if  convicted  of  a 
misdemeanor, 

3.  A  special  assessment  is  required  by 
statute  for  each  count  of  convidion. 

Background:  Section  3013  of  Title  18. 
added  bv  The  Victims  of  Crimes  Act  of 
1984.  Pub.  L  No.  98-473.  Title  II,  Chap. 
XIV.  requires  courts  to  impose  special 
assessments  on  convicted  defendants  for 
the  purpose  of  funding  the  Crime 
Victims  Fund  established  by  the  same 
legislation. 

In  the  case  of  felony  conviction  for  an 
offense  committed  on  or  after  April  24, 
1996,  the  special  assessment  authorized 
by  statute  on  each  count  is  not  less  than 
$400  if  the  defendant  is  an  organization. 
No  maximum  limit  is  specified.  In  all 
other  raises,  the  amount  of  the  special 
assessment  is  fixed  by  statute. 

The  Commission  has  set  the  guideline 
for  a  special  assessment  for  a  felony 
offense  committed  by  an  organization 
on  or  after  April  24.  1996  at  $400  The 
Commission  believes  a  sf>ecial 
assessment  in  'his  amount,  combined 
with  the  restitution  provisions  in  Part  B 
of  this  Chapter  and  the  fine  provisions 
in  Part  C  of  this  Chapter  (which  increase 
with  the  seriousness  of  the  offense 
committed),  will  provide  an 
appropriate,  coordinated  financial 
penalty.". 

Section  5Hl  13     Susceptibility  to  Atiuse 
in  Prison  and  Designation  of  Prison 
Facility 

33,  Synopsis  of  Proposed 
Amendment:  This  amendment  creates 
an  additional  policy  statement  in 
Chapters,  part  H  as  §5Hl.l3 
(Susceptibility  to  Abuse  in  Prison  and 
Designation  of  Prison  (Policy 
Statement)),  The  amendment  provides 
that  neither  susceptibility  to  abuse  in 
prison  nor  the  type  of  imprisonment 
facility  designated  for  service  of 
imprisonment  is  ordinarily  relevant  in 
determining  a  departure, 

Proposea  Amendment:  Chapter  5,  Part 
H  is  amended  by  inserting  an  additional 
policy  statement  as: 
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"§  5H1.13.  Susceptibility  to  Abuse  in 
Prison  and  Designation  of  Prison 
Facility  (Policy  Statement). 

Neither  susceptibility  to  abuse  in 
prison  nor  the  type  of  fa(  ility  designated 
for  service  of  a  term  of  imprisonnient  is 
ordinarily  relevant  in  determining 
whether  a  sentence  should  be  outside 
the  applicable  guideline  range.". 

Section  5K2.0    Grounds  for  Departure 

34.  Synopsis  of  Proposed 
Amendment;  This  amendment  proposes 
to  make  changes  to  policy  statement 
§  5K2.0  (Grounds  for  Departure).  The 
proposed  amendment  moves  language 
discussing  departure  policies  from  the 
Introduction  of  the  Guidelines  Manual 
to  §5K2.();  deletes  a  sentence  that, 
under  the  proposed  emergency 
amendment  to  the  immigration 
guidelines,  will  no  longer  be  apt;  adds 
a  citation  to  Koon  v.  United  States,  1 16 
S.Ct.  2035  (1996).  to  reflect  the  greater 
deference  to  be  accorded  district  court 
departure  decisions  by  the  appellate 
courts;  adds  a  sentence  stating  that 
departures  must  be  consistent  with  the 
purposes  of  sentencing  and  Sentencing 
Reform  Act  goals;  and  makes  minor 
(;hanges  to  improve  the  precision  of  the 
language. 

Proposed  Amendment:  Section  5K2.0 
is  amended  by  deleting  "Under  18 
U.S.C.  §  3553(b)  the  sentencing  court 
may  impose  a  sentence  outside  the 
range  established  by  the  applicable 
guideline,  if  the  court  finds  'that  there 
exists  an  aggravating  or  mitigating 
circumstance  of  a  kind,  or  to  a  degree, 
not  adequately  taken  into  (X)nsideration 
by  the  Sentencing  Commission  in 
formulating  the  guidelines  that  should 
result  in  a  sentence  different  from  that 
described.'  "  and  inserting  in  lieu 
thereof  'The  Sentencing  Reform  Act 
permits  a  court  to  depart  from  a 
guideline  range  when  it  finds  an 
aggravating  or  mitigating  circumstance, 
of  a  kind  or  to  a  degree,  not  adequately 
taken  into  consideration  by  the 
Sentencing  Commission  in  formulating 
the  guidelines  that  should  result  in  a 
sentence  different  from  that  described. 
18  U.S.C.  §  3553(b).  The  Commission 
intends  for  sentencing  courts  to  treat 
each  guideline  as  carving  out  a 
heartland,'  a  set  of  typical  c:ases 
embodying  the  conduct  that  each 
guideline  describes.  When  a  court  finds 
an  atypical  case,  one  to  which  a 
particular  guideline  linguistically 
applies,  but  where  conduct  significantly 
differs  from  the  norm,  the  court  may 
consider  whether  a  departure  is 
warranted.  With  the  few  exi;eptions 
noted  below,  the  Commission  does  not 
intend  to  limit  the  kinds  of  factors, 
whether  or  not  mentioned  anywhere 


else  in  the  guidelines,  that  could 
constitute  grounds  for  departure  in  an 
unusual  case. 

Factors  that  the  court  may  not  take 
into  account  as  grounds  for  departure 
are: 

(1)  race,  sex,  national  origin,  creed, 
religion,  and  socio-economic  status  (See 
§5H1.10); 

(2)  Lack  of  guidance  as  a  youth  and 
similar  circumstances  (See  §  5H1.12); 

(3)  Drug  or  alcohol  abuse  (See 
§5H1.4);. 

(4)  Personal  financial  difficulties  and 
economic  pressures  upon  a  trade  or 
business  (See  §  5K2. 12).". 

Section  5K2.0  is  amended  in  the  first 
paragraph  by  beginning  a  new 
paragraph  at  the  sentence  that  starts 
"Circumstances  that  may  warrant 
departure";  by  deleting  "guidelines" 
immediately  following  "from  the"  and 
inserting  in  lieu  thereof  "guideline         ^ 
range":  by  deleting  "controlling" 
immediately  following  "The";  by 
deleting  "can  only  be"  immediately 
following  "warranted  '  and  inserting  in 
lieu  thereof  "most  appropriately  is";  by 
deleting  "courts"  immediately  following 
"the  '  and  inserting  in  lieu  thereof 
"sentencing  court  on  a  case-specific 
basis";  by  inserting  "determining" 
immediately  following  "consideration 
in";  by  deleting  "guidelines" 
immediately  following  "consideration 
in  the"  and  inserting  in  lieu  thereof 
"guideline  range";  by  deleting 
"guideline  level"  immediately  following 
"circumstances,  the"  and  inserting  in 
lieu  thereof  "weight",  and  by  inserting 
"under  the  guidelines"  immediately 
following  "'factor". 

Section  5K2.0  is  amended  in  the  third 
paragraph  by  deleting  "For  example,  the 
use  of  a  weapon  has  been  listed  as  a 
specific  offense  characteristic  under 
many  guidelines,  but  not  under 
immigration  violations.  Therefore,  if  a 
weapon  is  a  relevant  factor  to 
sentencing  for  an  immigration  violation, 
the  court  may  depart  for  this  reason." 

Section  5K2.0  is  amended  in  the 
fourth  paragraph  by  deleting  "An"  and 
inserting  in  lieu  thereof  "Finally,  an"; 
by  inserting  "",  in  the  commission's 
view."  immediately  following 
"circumstance  that":  and  by  inserting 
parentheses  around  "not  ordinarily 
relevant"  immediately  before  "in 
determining  ". 

The  Commentary  to  §  5K2.0  is 
amended  by  inserting  "Moreover,  any 
cited  basis  for  departure  must  be 
consistent  with  the  statutory  purposes 
of  sentencing  and  the  fundamental 
objectives  of  the  Sentencing  Reform  Act. 
See  18  U.S.C.  §§3553(aJ.{b).  28  U.S.C. 
§  991  (b)(1)."  immediately  before  "For, 
example";  and  by  inserting  as  a  new 


paragraph  "The  Supreme  Court  has 
determined  that,  in  reviewing  a  district 
court's  decision  to  depart  from  the 
guidelines,  appellate  courts  are  to  apply 
an  abuse  of  discretion  standard.  Koon  v. 
United  States,  116  S.Ct.  2035  (1996)." 

Section  5K2. 19     Successive  Federal 
Prosecution 

35.  Synopsis  of  Proposed 
Amendment:  This  amendment  proposes 
to  create  an  additional  amendment  in 
Chapter  5,  Part  K  as  §  5K2.19 
(Successive  Federal  Prosecutions 
(Policy  Statement)).  The  amendment 
provides  that  a  federal  prosecution 
following  another  jurisdiction's 
prosecution  for  the  same  or  similar 
conduct  is  not  ordinarily  relevant  in 
determining  a  departure,  except  as 
authorized  by  §  5G1.3  (Imposition  of  a 
Sentence  on  a  Defendant  subject  to  an 
Undischarged  Term  of  Imprisonment). 

Proposed  Amendment:  Chapter  5,  Part 
K  is  amended  by  inserting  an  additional 
policy  statement  as  follows: 

"§  5K2.19.  Successive  Federal  Prosecution 
(Policy  Statement). 

Prosecution  and  conviction  in  federal  court 
following  prosecution  in  another  jurisdiction 
for  the  same  or  similar  offense  conduct  is  not 
ordinarily  relevant  in  determining  whether  a 
sentence  t)elow  the  guideline  range  is 
warranted,  except  as  authorized  by  §  5G1.3 
(Imposition  of  a  Sentence  on  a  Defendant 
subject  to  an  Undischarged  Term  of 
Imprisonment).  In  circumstances  not  covered 
by  §  .5Gl,3,  concerns  atxjut  the  impact  of 
successive  prosecutions  must  tie  carefully 
weighed  against  concerns  relating  to  the 
legitimate  exercise  of  prosecutorial  authority 
by  separate  sovereigns.". 

Section  6A1.J     Presentence  Report 

36.  Synopsis  of  Proposed 
Amendment:  This  amendment  makes  a 
number  of  technical  changes  to  Chapter 
Six  (Sentencing  Procedures  and  Plea 
Agreements)  to  reflect  changes  recently 
made  in  the  structure  of  Rule  32,  Fed. 
R.  Crim.  P. 

Proposed  Amendment:  Section  6A1.1 
is  amended  by  deleting  "(c)(1)"  and 
inserting  in  lieu  thereof  "(b)(1)". 

The  Commentary  to  §6A1.1  is 
amended  by  deleting  "(c)(1)"  and 
inserting  in  lieu  thereof  "(b)(1)". 

Section  6A1.2  is  amended  by  deleting 
"See  Model  Local  Rule  for  Guideline 
Sentencing  prepared  by  the  Probation 
Committee  of  the  Judicial  Conference 
(August  1987)"  and  insert  in  lieu  thereof 
"Rule  32  (b)(6).  Fed.  R.  Crim.  P.". 

The  Commentary  to  §  6A1.2  captioned 
'"Application  Note"  is  amended  in  Note 
1  by  deleting  "111  S.  Ct.  2182"  and 
inserting  in  lieu  thereof  "501  U.S.  129, 
135-39". 

The  Commentary  to  §  6A1.2  captioned 
"Background  '  is  amended  by  inserting 
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"in  writing'"  immediately  following 
"respond";  and  by  deleting  the  second, 
third,  and  fourth  sentences  and 
inserting  in  lieu  thereof  "Rule  32  (b)(6), 
Fed.  R.  Crim.  P.". 

Section  6Al.3(a)  is  amended  in  the 
second  sentence  by  deleting 
"reasonable"  immediately  before 
"dispute". 

Section  S6A1.3(b)  is  amended  by 
inserting  "at  a  sentencing  hearing  " 
immediately  following  "factors";  by 
deleting  "(a)(1)"  and  inserting  in  lieu 
thereof  "(c)(1)";  and  by  deleting 
"(effective  Nov.  1,  1987),  notify  the 
parties  of  its  tentative  findings  and 
provide  a  reasonable  opportunity  for  the 
submission  of  oral  written  objections 
before  imposition  of  sentence". 

The  Commentary  to  §6Al.3  is 
amended  in  the  seventh  sentence  of  the 
first  paragraph  by  deleting  "reasonable" 
immediately  before  "dispute". 

The  Commentary  to  §  fiAl.3  is 
amended  by  deleting  the  last  paragraph 
in  its  entirety. 

Consolidation  of  Closely  Related 
Guidelines 

37.  Synopsis  of  Proposed 
Amendment:  This  amendment 
consolidates  a  number  of  Chapter  Two 
offense  guidelines.  There  are  several 
advantages  to  con.solidation  of  offense 
guideUnes;  (1)  shortening  the 
Guidelines  Manual  and  simplifying  its 
application  and  appearance;  (2) 
reducing  the  potential  for  inconsistency 
in  phraseology  and  definitions  between 
closely  related  offense  guidelines  (and 
litigation  as  to  the  meaning  of  such 
differences);  (3)  reducing  the  potential 
for  inadvertent,  unwarranted 
inconsistency  in  offense  levels  among 
closely  related  offense  guidelines;  (4) 
reducing  the  potential  for  uncertainty 
(and  resulting  litigation)  as  to  which 
offense  guideline  applies  when  one 
statute  references  two  or  more  closely 
related  offense  guidelines;  (5)  making 
application  of  the  rules  relating  to  the 
grouping  of  multiple  counts  of 
conviction  simpler  by  reducing  the 
frequency  of  cases  in  which  the  offense 
levels  have  to  be  determined  under 
more  than  one  guideline  using  aggregate 
quantity  and  then  compared 
(§  3Dl.3(b));  (6)  reducing  the  number  of 
cross  references  in  the  Guidelines 
Manual  and  the  added  calculations 
entailed;  (7)  aiding  the  development  of 
case  law  because  cases  involving  similar 
or  identical  concepts  will  be  referenced 
under  one  guideline  section  rather  than 
different  guideline  sections:  and  (8) 
reducing  the  number  of  conforming 
amendments  required  when  the 
guidelines  are  amended. 


On  the  other  hand,  the  proposed 
consolidation  of  offense  guidelines  may 
raise  one  or  more  of  the  following 
concerns:  (1)  some  of  the  proposals 
result,  or  may  result,  in  a  change  in 
offense  levels  for  some  offenses  (due 
mainly  to  the  application  of  specific 
offense  characteristics  and  cross 
references  as  a  result  of  consolidation); 
(2)  some  of  the  proposals  may  move 
closer  to  a  "real  offense"  system  with 
respect  to  offense  behavior  covered  by 
those  proposals;  and  (3)  some  of  the 
proposals  implicate  other  policy  issues 
(e.g.;  through  the  elimination  of  specific 
offense  characteristics). 

(A)  Consolidation  of  §§2 AT.. 5  and 
2E1  4. 

Synopsis  of  Proposed  Amendment: 
Section  2E1.4  (U.se  of  Interstate 
Commerce  Facilities  in  the  Commission 
of  Murder-For-Hire)  is  consolidated 
with  <^  2A1.5  (Conspiracy  or  Solicitation 
to  Commit  Murder)  with  no  change  in 
offense  levels.  The  base  offense  level  of 
32  under  §  2E1.4  is  represented  in  the 
consolidation  by  a  base  offense  level  of 
28  plus  four  levels  for  pecuniary  gain 
under  subsection  (b)(2).  The  four-level 
enhancement  for  pecuniary  gain  always 
should  apply  to  murder-for-hire  offenses 
under  §2El.4.  This  amendment  al.so 
eliminates  the  cross  reference  in 
§  2A1. 5(c)(2)  and  replaces  it  with  a 
bodily  injury  enhancement  in 
subsection  (b)(1). 

The  1993  Annual  Report  (FY  93) 
shows  31  cases  sentenced  under  §  2A1.5 
(in  13  of  those  if  was  the  primary 
guideline)  and  26  cases  sentenced  under 
§  2E1.4  (in  24  of  those  it  was  the 
primary  guideline). 

The  1994  Annual  Report  (FY  94) 
shows  28  cases  sentenced  under  §  2A1.5 
(in  18  of  those  it  was  the  primary 
guideline)  and  31  cases  sentenced  under 
§2E1.4  (in  23  of  those  it  was  the 
primary  guideline). 

The  1995  Annual  Report  (FY  95) 
shows  25  cases  sentenced  under  §  2A1.5 
(in  16  of  those  it  was  the  primary 
guideline)  and  20  cases  sentenced  under 
§  2E1.4  (in  15  of  those  it  was  the 
primary  guideline). 

Proposed  Amendment:  Section  2A1.5 
is  amended  in  the  title  by  inserting  at 
the  end  ";  Use  of  Interstate  Commerce 
Facilities  in  the  Commission  of  Murder- 
For-Hire".  Section  2Al.5(b)  is  amended 
by  redesignating  subdivision  (1)  as 
subdivision  (2)  and  by  inserting  the 
following  new  subdivision: 

"(1)  (A)  If  the  victim  sustained 
(jermnnent  or  life-threatening  bodily 
injury,  increase  by  4  levels:  or  (B)  if  the 
victim  sustained  serious  bodily  injury, 
increase  by  2  levels". 


Section  2Al.5(c)  is  amended  in  the 
caption  by  deleting  "References"  and 
inserting  in  lieu  thereof  'Reference  " 

.Section  2Al.5(c)  is  amended  by 
deleting: 

"(2)  If  the  offense  resulted  in  an 
attempted  nuirder  or  assault  with  intent 
to  commit  murder,  apply  S  2A2.1 
(Assault  With  Intent  to  Commit  Murder; 
Attempted  Murder).". 

The  Commentary  to  «5  2A1.5  captioned 
"Statutory  Provisions"  is  amended  by 
in.serting  after  "1751(d)"  ",1958 
(formerly  18  U  S.C.  §  1952A).". 

The  Commentary  to  §  2A1.5  is 
amended  by  inserting  the  following  at 
the  end: 

Application  Notes: 

1.  Definitions  of  serious  txxiiiy  injury'  and 
■permanent  or  hfu-thrnatRning  twdily  injury' 
am  found  in  the  (k)nimnntar\  to  §  1  Bl  1 
(Application  Instructions). 

2.  If  the  offense  involved  a  substantial  risk 
of  death  or  serious  txidilv  injury  to  more  than 
one  person,  an  upward  departure  may  l>e 
warranted". 

Section  2E1.4  is  deleted  in  its 
entirety. 

(B)  Consolidation  of  §§2A2.3  and 
2A2.4. 

Synopsis  of  Proposed  Amendment: 
Section  2A2.4  (Obstructing  or  Impeding 
Officers)  is  consolidated  with  §  2A2,3 
(Minor  Assault).  The  resulting  offense 
levels  are  the  same  as  those  under  the 
current  guidelines,  except  for  the 
following  differences.  First,  the  cross 
reference  to  aggravated  assault  (shown 
as  an  option  under  the  consolidated 
guideline)  would  now  apply  to  offenses 
under  §  2A2.3.  Currently,  the  cross 
reference  to  aggravated  assault  applies 
only  to  §  2A2.4.  Sec:ond,  the 
enhancement  for  official  victim  in  the 
consolidated  guideline  would  now 
apply  to  minor  assault  cases  under 
§  2A2.3.  Similarly,  the  upward 
departure  provision  for  significant 
disruption  of  governmental  function 
(Application  Note  3  of  the  consolidated 
guideline)  would  apply  to  minor  assault 
cases. 

In  addition,  there  is  a  split  among  the 
circuits  as  to  whether  subsection  (c) 
refers  to  the  conviction  offense  or  is 
based  on  consideration  of  the 
underlying  conduct  (compare  United 
States  v.  fennings.  991  F.2d  725  (nth 
Cir.  1993)  with  United  States  v.  Pndilla. 
961  F.2d  322  (2d  Cir.).  cert,  denied.  506 
U.S.  846  (1992).  There  seems  no  reason 
for  the  cross  reference  to  apply  to  one 
guideline  but  not  the  other  Two  options 
are  provided.  If  the  bracketed  language 
(subsection  (c))  is  included,  the  cross 
reference  to  §  2A2.2  will  apply  on  the 
basis  of  the  underlying  conduct  (i  e.. 
whether  the  as,sault  was  an  aggrayated 
or  simple  assault  will  be  a  sentencing 
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rather  than  a  charge  offense  factor).  If 
the  bracketed  language  is  not  included, 
§2A2.2  will  apply  only  if  established  by 
the  offense  of  conviction  (see  §  lBl.2 
(Applicable  Guidelines)). 

The  1993  Annual  Report  (FY  93) 
shows  26  cases  sentenced  under  §  2A2.3 
(in  25  of  those  it  was  the  primary 
guideline)  and  97  cases  sentenced  under 
§2A2.4  (in  83  of  those  it  was  the 
primary  guideline). 

The  1994  Annual  Report  (FY  94) 
shows  27  cases  sentenced  under  §  2A2.3 
(in  22  of  those  tt  was  the  primary 
guideline)  and  85  cases  under  §  2A2.4 
(in  73  of  those  it  was  the  primary 
guideline). 

The  1995  Annual  Report  (FY  95) 
shows  24  cases  sentenced  under  §  2A2.3 
(in  19  of  those  it  was  the  primary 
guideline)  and  120  cases  sentenced 
under  §  2A2.4  (in  98  of  those  it  was  the 
primary  guideline). 

Proposed  Amendment:  Section  2A2.3 
is  amended  in  the  title  by  inserting  at 
the  end  ":  Obstruction  or  Impeding 
Officers'. 

Section  2A2.3(b)  is  amended  by 
deleting  "Characteristic  "  and  inserting 
in  lieu  thereof  "Characteristics". 

Section  2A2.3(b)  is  amended  by 
redesignating  subdivision  (1)  as 
subdivision  (2)  and  inserting  the 
following  new  subsection: 

"(1)  If  the  offense  involved 
obstructing  or  impeding  a  governmental 
officer  in  the  performance  of  his  duty, 
increase  by  3  levels.". 

Section  2A2.3(b)  is  amended  in  the 
redesignated  (2)  (formerly  (1))  by 
deleting  "resulted  in"  and  inserting  m 
lieu  thereof  "involved". 

Section  2A2.3  is  amended  by  adding 
the  following  additional  subsertion: 

"1(c)  Cross  Reference. 

(1)  If  the  offense  involved  aggravated 
assault,  apply  §2A2.2  (Aggravated 
Assault).)". 

The  Commentary  to  §  2A2.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "111,"  immediately  before 
"112":  by  inserting  "1501,  1502," 
immediately  following  "351(e).":  anc^by 
inserting  ".  3056(d)"  immediately 
following  "1751(e)". 

The  Commentary  to  §  2A2.3  captioned 
"Application  Notes"  is  amended  by 
deleting  Notes  1  through  3  and  inserting 
the  following  as  new  Notes  1  through  3: 

"1.  For  purposes  of  this  guideline — 

"Minor  assault'  means  a  misdemeanor 
assault,  or  a  felonious  assault  not  covered  by 
S2A2.2  (Aggravated  Assault). 

'Firearm'  and  dangerous  weapon'  have  the 
meaning  given  such  terms  in  the 
Commentary  to  §  iBl.l  (Application 
Instructions). 

'Substantial  bodily  injury'  means  'txxiily 
injury  wtiich  involves  (A)  a  temporary  but 


substantial  disfigurement;  or  (B)  a  temporary 
but  substantial  loss  or  impwirment  of  the 
function  of  any  bodily  member,  organ,  or 
mental  faculty'  .See  18  I  i.S.C.  §  113(b)(1). 
.     2.  .Sutjsection  (b)(1)  reflects  the  fact  that  the 
victim  was  a  governmental  officer  performing 
official  duties.  If  subsection  (b)(1)  applies,  do 
not  apply  §3A1.2  (Official  Victim)  unless  the 
offense  level  is  determined  by  use  of  the 
cross  reference  in  subsection  (c). 

3.  The  offense  level  under  this  guideline 
does  not  assume  any  significant  disruption  of 
governmental  functions.  In  situations 
involving  such  disruption,  an  upward 
departure  may  tie  warranted.  See  §  5K2.7 
(Disruption  of  Governmental  Function).". 

The  Commentary  to  §  2A2.3  captioned 
"Background"  is  deleted  in  its  entirety. 

Section  2A2.4  is  amended  by  deleting 
it  in  its  entirety. 

(C)  Consolidation  of§§2Bl.l.  2B1.3. 
2B6.1.  and2H3.3. 

Synopsis  of  Proposed  Amendment: 
This  is  a  three-part  amendment.  First, 
§2Bl.3  (Property  Damage  or 
Destruction)  is  consolidated  with 
§2Bl.l  (Larceny,  Embezzlement,  and 
Other  Forms  of  Theft:  Receiving, 
Transporting,  Transferring, 
Transmitting,  or  Possessing  Stolen 
Property)  with  no  change  in  offense 
levels. 

Second,  §  286.1  (Altering  or 
Removing  Motor  Vehicle  Identification 
Numbers,  or  Trafficking  in  Motor 
Vehicles  or  Parts  with  Altered  or 
Obliterated  Identification  Numbers)  is 
consolidated  with  §2Bl.l.  Section 
2B6.1  is,  in  effect,  a  stolen  property 
guideline  limited  to  stolen  automobiles 
and  automobile  parts  with  altered  or 
obliterated  identification  numbers.  The 
offense  levels  resulting  from  application 
of  the  current  guidelines  in  most  cases 
are  identical.  The  only  differences  are 
that  §  286. 1  has  a  built-in  adjustment  for 
more  than  minimal  planning  and  a  loss 
of  at  least  $2,000.  In  the  small 
percentage  of  cases  in  which  the  loss  is 
$1,000  or  less,  or  more  than  minimal 
planning  is  not  found,  the  offense  level 
from  §  286.1  is  higher  than  from 
§281.1.  To  ensure  no  reduction  in 
offense  level  (with  respect  to  the  more 
than  minimal  planning  adjustment) 
under  the  consolidated  guideline,  an 
application  note  is  added  providing  that 
more  than  minimal  planning  is  deemed 
present  when  the  offense  involved 
altering  or  removing  an  automobile  or 
automobile  part  identification  number 
or  trafficking  in  an  automobile  or 
automobile  part  with  an  altered  or 
obliterated  identification  number. 
Therefore,  under  the  consolidated 
guideline,  if  the  value  of  the  vehicle(s) 
or  part(s)  is  more  than  $1,000,  the 
offense  level  will  be  the  same  as  under 
the  current  guidelines.  The  only 
difference  in  offense  level  between  the 


current  and  proposed  guideline  is  that 
if  the  value  of  the  vehicle(s)  or  part(s) 
is  $100  or  less,  the  offense  level  under 
the  consolidated  guideline  will  be  6 
rather  than  8;  and  if  the  value  of  the 
vehicle(s)  or  part(s)  is  $101-$1,000,  the 
offense  level  under  the  consolidated 
guideline  will  be  7  rather  than  8.  In  FY 
95,  4.3%  of  cases  (i.e.;  3  of  70  cases) 
sentenced  under  §  2B6.1  did  not  receive 
an  enhancement  under  §  286. 1(b)(1) 
because  the  value  of  the  vehicle  was  less 
than  $2,000. 

Third,  the  consoHdation  of  §§  281. 1 
and  281.3  allows  the  consolidation  of 
§  2H3.3  (Obstructing  Correspondence) 
with  §  281.1.  No  substantive  change  in 
offense  levels  would  result. 

The  1993  Annual  Report  (FY  93) 
shows  3,902  cases  sentenced  under 
§§  281.1  and  281.2  (which  is  now 
consolidated  with  §  281.1;  in  3,769  of 
those  they  were  the  primary  guidelines), 
79  cases  sentenced  under  §  281.3  (in  74 
of  those  it  was  the  primary  guideline), 
93  cases  sentenced  under  §  286. 1  (in  85 
of  those  it  was  the  primary  guideline), 
and  17  cases  sentenced  under  §  2H3.3 
(In  all  of  those  it  was  the  primary 
guideline). 

The  1994  Annual  Report  (FY  94) 
shows  3,712  cases  sentenced  under 
§§  281.1/281.2  (in  3,598  of  those  they 
were  the  primary  guidelines),  62  cases 
sentenced  under  §  281.3  (in  56  of  those 
it  was  the  primary  guideline),  55  cases 
sentenced  under  §  286.1  (in  51  of  those 
it  was  the  primary  guideline),  and  nine 
cases  sentenced  under  §  2H3.3  (in  all  of 
those  it  was  the  primary  guideline). 

The  1995  Annual  Report  (FY  95) 
shows  3,265  cases  sentenced  under 
§§  281.1/281.2  (in  3,152  of  those  it  was 
the  primary  guideline),  81  cases 
sentenced  under  §  281.3  (in  77  of  those 
it  was  the  primary  guideline),  75  cases 
sentenced  under  §  2B6.1  (in  70  of  those 
it  was  the  primary  guideline),  and  seven 
cases  sentenced  under  §  2H3.3  (in  all  of 
those  it  was  the  primary  guideline). 

Proposed  Amendment:  Section  2B1.1 
is  amended  in  the  title  by  inserting  at 
the  end  ";  Property  Damage  or 
Destruction:  Obstructing 
Correspondence". 

Section  §  281.1(b)(3)  is  amended  by 
redesignating  "(8)"  as  "(C)"; 

8y  deleting  "or"  immediately  after 
"was  taken"  and  inserting  in  lieu 
thereof  "destroyed,  or  obstructed,  (8)"; 

And  by  deleting  "of  such  item"  and 
inserting  in  lieu  thereof ", destruction,  or 
obstruction  of  undelivered  United  States 
mail". 

Section  281. 1(b)(5)  is  amended  by 
inserting  "or  to  receive  stolen  vehicles 
or  vehicle  parts,"  immediately  following 
"vehicle  parts,". 
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Section  2Bl.l(c)  is  amended  by 
deleting  "Reference"  and  inserting  in 
lieu  thereof  "References";  and  by 
inserting  the  following  new  subdivision 
at  the  end: 

"(2)  If  the  offense  involved  arson,  or 
property  destruction  by  use  of 
explosives,  apply  §2K1.4  (Arson; 
Property  Destruction  by  Use  of 
Explosives)  if  the  resulting  offense  level 
is  greater  than  that  determined  above.". 

The  Commentary  to  §  2B1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "511,"  immediately  following 
"225,";  by  inserting  "(2),"  immediately 
following  "553(a)(1),";  by  inserting 
"1361,"  immediately  following  "664,"; 
by  inserting  "1703,"  immediately 
following  "1702,";  and  by  inserting 
".2321"  immediately  following  "2317". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  notes: 

"15.  In  some  cases,  the  monetary  value  of 
the  property  damaged  or  destroyed  raay  not 
adequately  reflect  the  extent  of  the  harm 
caused.  For  example,  the  destruction  of  a 
$500  telephone  line  may  cause  an 
interruption  in  service  to  thousands  of 
fjeople  for  several  hours.  In  such  instances, 
an  upward  departure  may  be  warranted. 

16.  More  than  minimal  planning  shall  be 
deemed  present  in  any  offense  involving 
altering  or  removing  an  automobile  (or 
automobile  part)  identification  number  or 
trafficking  in  an  automobile  (or  automobile 
part)  with  an  altered  or  obliterated 
identification  number.". 

The  Commentary  to  §  2B1.1  captioned 
"Background"  is  amended  by  inserting 
the  following  as  a  new  first  paragraph: 

"This  guideline  covers  offenses 
involving  theft,  stolen  property,  and 
property  damage  or  destruction.  It  also 
covers  offenses  involving  altering  or 
removing  motor  vehicle  identification 
numbers,  trafficking  in  automobiles  or 
automobile  parts  with  altered  or 
obliterated  identification  numbers,  and 
obstructing  correspondence."; 

In  the  third  paragraph  by  deleting 
"Consistent  with  statutory  distinctions, 
an"  and  inserting  in  lieu  thereof  "An"; 
by  inserting  in  the  first  sentence  of  the 
third  paragraph  ",  destruction,  or 
obstruction"  immediately  following 
"theft";  and  by  deleting  in  the  third 
paragraph  ".  Theft  of  undelivered  mail 
interferes  with  a  governmental  function, 
and  the  scope  of  the  theft  may  be 
difficult  to  ascertain"  immediately 
following  "undelivered  mail",  and 
inserting  in  lieu  thereof  "because  theft, 
destruction,  or  obstruction  of 
undelivered  mail  inherently  interferes 
with  a  governmental  function";  in  the 
fourth  paragraph  by  inserting  "or  to 
receive  stolen  vehicles  or  vehicle  parts" 
immediately  following  "vehicle  parts"; 


Section  2B1.3  is  deleted  in  its 
entirety. 

Section  2B6.1  is  deleted  in  its 
entirety. 

Section  2H3.3  is  deleted  in  its 
entirety. 

Section  2Kl. 4(a)(4)  is  amended  by 
deleting  "§  2B1.3  (Property  Damage  or 
Destruction)"  and  inserting  in  lieu 
thereof  "§2Bl.l  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft;  Receiving,  Transporting, 
Transferring,  Transmitting,  or 
Possessing  Stolen  Property;  Property 
Damage  or  Destruction;  Obstnicting 
Correspondence) ' ' . 

(D)  Consolidation  of§§2Cl.2  and 
2C1.6. 

Synopsis  of  Proposed  Amendment: 
This  amendment  consolidates  §§  2C1.2 
(Offering,  Giving,  Soliciting,  or 
Receiving  a  Gratuity)  and  2C1.6  (Loan  or 
Gratuity  to  Bank  Examiner,  or  Gratuity 
for  Adjustment  of  Farm  Indebtedness,  or 
Procuring  Bank  Loan,  or  Discount  of 
Commercial  Paper).  Both  guidelines 
cover  offenses  involving  gratuities  and 
have  identical  base  offense  levels.  There 
are,  however,  several  inconsistencies 
between  §§  2C1.2  and  2C1.6.  Section 
2C1.2  (like  §2Cl.l)  contains 
enhancements  for  multiple  instances 
and  involvement  of  high-level  officials, 
but  §  2C1.6  does  not  contain  these 
enhancements.  Section  2C1.2  has  a 
special  instruction  pertaining  to  fines 
for  organizations;  §  2C1.6  does  not 
contain  this  instruction.  This 
amendment  removes  these 
inconsistencies.  In  addition,  this 
amendment  adds  an  application  note  to 
clarify  that  the  unlawful  payment 
involved  need  not  be  a  monetary 
payment. 

The  1993  Annual  Report  (FY  93) 
shows  15  cases  sentenced  under  §2Cl.2 
(in  13  of  those  it  was  the  primary 
guideline)  and  one  case  sentenced 
under  §  2C1.6  (in  that  case  it  was  also 
the  primary  guideline). 

The  1994  Annual  Report  (FY  94) 
shows  39  cases  sentenced  under  §  2C1.2 
(in  37  of  those  it  was  the  primary 
guideline)  and  no  cases  sentenced  under 
§2C1.6. 

The  1995  Annual  Report  (FY  95) 
shows  37  cases  sentenced  under  §2Cl.l 
(in  35  of  those  it  was  the  primary 
guideline)  and  no  cases  sentenced  under 
§2C1.6. 

Proposed  Amendment:  Section 
§  2Cl.2(b)(2)(A)  is  amended  by  deleting 
"gratuity"  and  inserting  in  lieu  thereof 
"unlawful  payment". 

Section  §2Cl. 2(b)(2)(B)  is  amended 
by  deleting  "gratuity"  and  inserting  in 
lieu  thereof  "unlawful  payment". 

The  Commentary  to  §  2C1.2  captioned 
"Statutory  Provisions"  is  amended  by 


inserting  "§  "  immediately  following 
"§";  and  by  inserting",  212,  214,  217, 
666"  immediately  following  "(c)(1)". 

The  Commentary  to  §  2C1.2  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"5.  An  unlawful  payment  may  be  anything 
of  value;  it  need  not  be  a  monetary 
payment." 

The  Commentary  to  §  2C1.2  captioned 
"Background"  is  amended  by  deleting 
the  second,  tnird,  and  fourth  sentences 
and  inserting  the  following  in  lieu 
thereof: 

"It  also  applies  to  the  offer  to.  or 
acceptance  by,  a  bank  examiner  of  any 
unlawful  payment;  thp  offer  orceceipt  of 
anything  of  value  for  procuring  a  loan  or 
discount  of  commercial  paper  from  a  Federal 
Reserve  Bank;  and  the  acceptance  of  a  fee  or 
other  consideration  by  a  federal  employee  for 
adjusting  or  cancelling  a  farm  debt." 

(E)  Consolidation  of§§2Cl.3.  2Cl  4. 
and2C].5. 

Synopsis  of  Proposed  Amendment: 
This  amendment  consolidates  §§  2C1.3 
(Confiict  of  Interest),  2C1.4  (Payment  or 
Receipt  of  Unauthorized 
Compensation),  and  §  2C1.5  (Payments 
to  Obtain  Public  Office) . 

Although  the  elements  of  the  offenses 
of  confiict  of  interest  (currently  covered 
by  §  2C1.3)  and  unauthorized 
compensation  (currently  covered  bv 
§  2C1.4)  payment  differ  in  some  ways, 
the  gravamen  of  the  offen.ses  is  similar — 
unauthorized  receipt  of  a  payment  in 
respect  to  an  official  act.  The  base 
offense  levels  for  botli  guidelines  are 
identical.  The  few  cases  in  which  these 
guidelines  were  applied  usually 
involved  a  confiict  of  interest  offense 
that  was  a.ssociafed  with  a  bribe  or 
gratuity:  i.e..  the  conflict  of  interest 
statute  was  used  as  a  plea  bargaining 
statute. 

Note  that  there  may  be  a  change  in 
offense  levels  for  some  cases  if  the  cro.ss 
reference  to  the  guidelines  for  offenses 
involving  a  bribe  or  gratuity  is  provided. 
If  the  bracketed  language  (subset:tion 
(c))  is  included,  a  cross  reference  to 
§  2C1.1  or  §  2C1.2  will  apply  on  the 
basis  of  the  underlying  conduct:  i.e..  as 
a  sentencing  factor  rather  than  a  charge 
of  conviction  factor 

Offenses  involving  payment  to  obtain 
public  office  (currently  covered  by 
§  2C1.5)  generally,  hut  not  always, 
involve  the  promised  use  of  mfiuence  to 
obtain  public  appointive  office.  Also, 
such  offenses  need  not  involve  a  public 
official  (see,  for  example,  the  second 
paragraph  of  18  U.S.C.  §211).  The 
current  offense  level  for  all  such 
offenses  is  level  8.  The  two  statutes  to 
which  §2Cl. 5  applies  (18  U.S.C.  §§210 
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and  211)  are  both  Class  A 
misdemeanors. 

Under  the  proposed  consolidation, 
the  base  offense  level  would  be  level  6, 
but  the  higher  base  offense  level  of 
§2Cl.5  would  be  taken  into  account  by 
a  2-level  enhancement  in  subsection 
(b)(2)  covering  conduct  under  18  U.S.C. 
§  210  and  the  first  paragraph  of  18 
U.S.C.  §211.  There  is  one  circumstance 
in  which  a  lower  offense  level  may 
result  and  one  circumstance  in  which  a 
higher  offense  level  may  result.  The 
offense  level  for  conduct  under  the 
second  paragraph  of  18  U.S.C.  §211  (the 
prong  of  §  211  that  does  not  pertain  to 
the  promise  or  use  of  influence)  is 
reduced  to  level  6.  On  the  other  hand, 
conduct  that  involves  a  bribe  of  a 
government  official  will  result  in  an 
increased  offense  level  (level  10  or 
greater)  under  the  proposed  cross 
reference. 

The  1993  Annual  Report  (FY  93) 
shows  four  cases  sentenced  under 
§  2C1.3  (in  all  of  those  it  was  the 
primary  guideline),  seven  cases 
sentenced  under§2Cl.4  (in  all  of  those 
it  was  the  primary  guideline),  and  no 
cases  sentenced  under  §  2C1.5. 

The  1994  Annual  Report  (FY  94) 
shows  16  cases  sentenced  under  !?  2C1.3 
(in  13  of  those  it  was  the  primary 
guideline),  16  cases  sentenced  under 
§2C1.4  (in  15  of  those  it  was  the 
primary  guideline),  and  one  case 
sentenced  under  §2Cl..'5  (in  that  case  it 
was  also  the  primary  guideline) 

The  1995  AnnualReport  (FY  95) 
shows  10  cases  sentenced  under  'J2C1.3 
(in  all  of  those  it  was  the  primary 
guideline),  six  cases  sentenced  under 
s?2Cl.4  (in  all  of  those  it  was  the 
primary  guideline),  and  no  cases 
sentenced  under  §  2C1.5. 

Proposed  Amendment:  Section  2C1.3 
is  amended  in  the  title  by  inserting  at 
the  end  ":  Payment  or  Receipt  of 
Unauthorized  Compensation:  Payments 
to  Obtain  Public  OffK.e". 

Set;tion  2Cl.3(b)  is  amended  by 
inserting  the  following  additional 
subsectmn: 

(2)  If  the  offense  involved  (A)  the 
payment,  offer,  or  promise  of  any  money 
or  thing  of  value  in  consideration  of  the 
use  of,  nr  promise  \o  use,  any  influence 
to  procure  an  appointive  federal 
position  for  any  person;  or  (B)  the 
soiic;itation  or  receipt  of  any  money  or 
thing  or  value  in  consideration  of  the 
promise  of  support,  or  use  of  influence, 
in  obtaining  an  appointive  federal 
position  for  any  person,  increase  by  2 
levels. 

Section  2C]1.3  is  amended  by  inserting 
at  the  end  the  following: 

1(c)  Cross  Reference. 


(1)  If  the  offense  involved  a  bribe  or 
gratuity,  apply  §  2C1.1  (Offering,  Giving, 
SoUciting,  or  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official  Right) 
or  §2Cl.2  (Offering,  Giving,  Soliciting, 
or  Receiving  a  Gratuity),  as  appropriate, 
if  the  resulting  offense  level  is  greater 
than  determined  above.) 

The  Commentary  to  §  2C1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  209,  210,  211.  1909" 
immediately  following  "208". 

The  Commentary  to  §  2C1.3  captioned 
"Application  Notes"  is  amended  by 
deleting  "Note"  and  inserting  in  lieu 
thereof  "Notes". 

The  Commentary  to  t?  2C1.3  captioned 
"Background"  is  deleted  in  its  entirety. 

Section  2C1.4  is  deleted  in  its 
entirety. 

Section  2C1.5  is  deleted  in  its 
entirety. 

(F)  Consolidation  of>i§2D1.9  and 
2D1.W. 

Synopsis  of  Proposed  Amendment: 
Section  2D1.10  is  consolidated  with 
S  2D1.9.  The  offenses  covered  by  both 
guidelines  essentially  involve 
endangering  human  life  while 
manufacturing  a  controlled  substance. 
The  treatment  under  the  current 
guidelines,  however,  is  very  different. 
Under  §201.9  (effective  11/1/87),  the 
offense  level  is  23,  with  no  additional 
characteristics.  Under  §2D1. 10 
(effective  11/1/89),  the  offense  level  is 
the  greater  of  20  or  3  plus  the  offense 
level  from  the  underlying  drug  offense. 
In  the  consolidated  guideline,  the 
structure  from  §2D1.10  (the  more 
recently  adopted  guideline)  is  used. 
Two  bracketed  options  (level  20  or  level 
23)  are  provided  for  the  alternative  base 
offense  level  in  subsection  (a)(2).  If  level 
20  is  provided  as  the  alternative  base 
offense  level  under  subsection  (a)(2),  a 
change  in  offense  levels  for  some  cases 
under  §  2D1.9  may  result.  The  base 
offense  level  currently  is  23  for  offenses 
under  §  2D1.9.  The  base  offense  level 
applicable  for  such  offenses  under  the 
consolidation  with  §2D1.10  would  be 
either  3  plus  the  offense  level  from  the 
Drug  Quantity  Table  in  §  2D1.1;  or  20, 

The  1993  Annual  Report  (FY  93) 
shows  no  cases  sentenced  under  §  2D1.9 
or§2Dl.lO. 

The  1994  Annual  report  (!•  Y  94) 
shows  no  cases  sentenced  under  §  2D1.9 
and  four  crises  sentenced  under  §  2D1.10 
(in  all  of  those  il  was  the  primary 
guideline). 

The  1995  Annual  Report  (FY  95) 
shows  no  cases  sentenced  under  §  2D1.9 
and  four  cases  sentenced  under  §  2D1.10 
(in  all  of  those  if  was  the  primary 
guideline). 

Proposed  Amendment:  Section 
2D1.10  is  amended  in  the  title  by 


inserting  at  the  end  ";  Placing  or 
Maintaining  Dangerous  Devices  on 
Federal  Property  to  Protect  the  Unlawful 
Production  of  Controlled  Substances; 
Attempt  or  Conspiracy". 

Section  2D1. 10(a)(2)  is  amended  by 
deleting  "20"  and  inserting  in  lieu 
thereof  "[20)123]", 

The  Commentary  to  §  2D1.10  is 
amended  by  deleting  "Provision"  and 
inserting  in  lieu  thereof  "Provisions" 
and  by  inserting  "§841  (e)," 
immediately  following  "§". 

Section  2D1.9  is  deleted  in  its 
entirety. 

Section  2D1.10  is  redesignated  as 
§2D1.9. 

(G)  Consolidation  of§§2D2.1  and 
2D2.2. 

Synopsis  of  Proposed  Amendment: 
Sections  2D2,2  (Acquiring  a  Controlled 
Substance  by  Forgery,  Fraud,  Deception, 
or  Subterfuge;  Attempt  or  Conspiracy) 
and  2D2.1  (Unlawful  Possession; 
Attempt  or  Conspiracy)  are 
consolidated.  The  only  substantive 
change  is  that  any  adjustment  for 
acquiring  a  controlled  substance  by 
forgery,  fraud,  deception,  or  subterfuge 
will  be  determined  as  a  sentencing 
factor  rather  than  on  the  basis  of  the 
offense  of  conviction. 

The  1993  Annual  Report  shows  961 
cases  sentenced  under  §  2D2.1  (in  904  of 
those  it  was  the  primary  guideline)  and 
38  cases  sentenced  under  §  2D2.2  (in  34 
of  those  it  was  the  primary  guideline). 

The  1994  Annual  Report  (FY  94) 
shows  845  cases  sentenced  under 
§  2D2.1  (in  809  of  those  it  was  the 
primary  guideline)  and  46  cases 
sentenced  under  §2D2.2  (in  41  of  those 
it  was  the  primary  guideline). 

The  1995  Annual  Report  (FY  95) 
shows  630  cases-sentenced  under 
§2D2.1  (in  587  of  those  it  was  the 
primary  guideline),  24  cases  sentenced 
under  §  2D2.2  (in  17  of  those  it  was  the 
primary  guideline). 

Proposed  Amendment:  Section  2D2.1 
is  amended  in  the  title  by  inserting  "of 
a  Controlled  Substance;  Acquiring  a 
Controlled  Substance  by 
Misrepresentation,  Forgery,  Fraud, 
Deception  or  Subterfuge"  immediately 
following  "Possession". 

Section  2D2.1(b)  is  redesignated  as 
"(c)". 

Section  2D2. 1(c)(2)  (formerly  (b)(2))  is 
amended  by  inserting  "if  the  resulting 
offense  level  is  greater  than  that 
determined  above"  immediately  before 

Section  2D2.1  is  amended  by  adding 
the  following  new  subsection  after 
sub.section  (a): 
"(b)  Specific  Offen.se  Characteristic 
(1)  If  tne  offen.se  involved  acquiring  a 
controlled  substance  from  a  legally 
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authorized  source  by  misrepresentation, 
forgery,  fraud,  deception,  or  subterfuge, 
increase  by  2  levels.  If  the  resulting 
offense  level  is  less  than  level  8. 
increase  to  level  8.". 

The  Commentary  to  §  2D2.1  is 
amended  by  deleting  "Provision"  and 
inserting  in  lieu  thereof  "Provisions" 
and  by  inserting  "§  843(a)(3)," 
immediately  after  "§  ". 

The  Commentary  to  §  2D2.1  is 
amended  by  inserting  the  following: 

"Application  Note: 

1.  Subsection  (b)(1)  would  apply,  for 
example,  where  the  defendant  obtained  a 
controlled  substance  from  a  pharmacist  by 
using  a  forged  prescription  or  a  prescription 
obtained  from  a  physician  by  fraud  or 
deception.". 

The  Commentary  to  §  2D2.1  captioned 
"Background"  is  amended  in  the  second 
paragraph  by  deleting  "2D2.1(b)"  and 
inserting  in  lieu  thereof  "2D2. 1(c)", 

Section  2D2.2  is  deleted  in  its 
entirety. 

(H)  Consolidation  of  §§2D3.1  and 
2D3.2. 

Synopsis  of  Proposed  Amendment: 
Sections  2D3.1  (Regulatory  Offenses 
Involving  Registration  Numbers: 
Unlawful  Advertising  Relating  to 
Schedule  I  Substances;  Attempt  or 
Conspiracy)  and  2D3.2  (Regulatory 
Offenses  Involving  Controlled 
Substances;  Attempt  or  Conspiracy)  are 
consolidated.  Section  2D3.1  currently 
has  a  base  offense  level  of  6;  §2D3.2  has 
a  base  offense  level  of  4,  The 
consolidated  guideline  would  have  a 
base  offense  level  of  6,  the  base  offense 
level  most  typical  for  regulatory 
offenses. 

The  1993  Annual  Report  shows  seven 
cases  sentenced  under  §  2D3.1  (in  all  of 
those  it  was  the  primary  guideline)  and 
three  cases  sentenced  under  §  2D3.2 
(then  §§  2D3.2-2D3.5;  in  all  of  those 
they  were  the  primary  guidelines). 
The  1994  Annual  Report  (FY  94) 
shows  nine  cases  sentenced  under 
§  2D3,1  (in  eight  of  those  it  was  the 
primary  guideline)  and  two  cases 
sentenced  under  §§  2D3,2-2D3,5  (in 
both  of  those  they  were  the  primary 
guidelines). 

The  1995  Annual  Report  (FY  95) 
shows  two  cases  sentenced  under 
§  2D3.1  (in  both  of  those  it  was  the 
primary  guideline)  and  four  cases 
sentenced  under  §§2D3.2-2D3.5  (in 
three  of  those  they  were  the  primary 
guidelines). 

Proposed  Amendment:  Section  2D3.1 
is  amended  in  the  title  by  deleting 
"Registration  Numbers"  and  inserting  in 
lieu  thereof  "Controlled  Substances  or 
Listed  Chemicals". 

The  commentary  to  §2D3,1  captioned 
"Statutory  Provisions"  is  amended  by 


deleting  "842(a)(1).  843(a)(1).  (2)"  and 
inserting  in  lieu  thereof  "842(a)(1),  (2) 
(9),  (10),  (b).  843(a)(1),  (2),  954,  961", 

Section  2D3,2  is  deleted  in  its 
entirety, 

(I)  Consolidation  of§§2E2.1  and 
2B3.2. 

Synopsis  of  Proposed  Amendment: 
Sections  2B3,2  (Extortion  by  Force  or 
Threat  of  Injury  or  Serious  Damage)  and 
2E2,1  (Making  or  Financing  an 
Extortionate  Extension  of  Credit; 
Collecting  an  Extension  of  Credit  by 
Extortionate  Means)  are  consolidated. 
These  guidelines  use  the  same  basic 
structure  and  cover  conduct  that  i«  in 
many  respects  similar.  The  current 
guidelines  have  four  differences.  First, 
the  base  offense  level  of  §  233. 2  is  18 
with  a  2-level  adjustment  for  an  express 
or  implied  threat  of  death,  bodily  injury, 
or  kidnapping.  The  base  offense  level  of 
§  2E2.1  is  20.  Second,  the  offense  levels 
for  weapon  use  (originally  identical)  are 
now  different.  (In  1991.  the  Commission 
increased  the  adjustments  for  firearms 
possession  or  use  in  §§  2B3.1  and  2B3.2 
but  not  §2E2.1). 

Third.  §  2B3.2  provides  an 
enhancement  for  the  amount  demanded 
or  loss  to  the  victim.  Section  2E2.1  does 
not  contain  this  enhancement  (because 
there  would  be  substantial  difficulty  in 
separating  the  unlawfully  demanded 
interest  from  the  principal  and 
legitimate  interest  that  could  have  h>een 
charged).  Fourth,  §233.2  contains  a 
cross  reference  to  the  attempted  murder 
guideline;  §  2E2.1  does  not. 

The  consolidated  guideline  uses  the 
base  offense  level  and  adjustments  from 
§  2B3.2.  A  specific  offense  characteristic 
is  added  to  include  a  2-level  adjustment 
for  extortionate  extension  of  credit  and 
collecting  an  extension  of  credit  by 
extortionate  means  (resulting  in  the 
same  offense  level  as  the  current 
guideline  for  such  conduct).  In  addition. 
Application  Note  1  is  amended  to 
provide  (as  in  current  §  2E2.1)  that,  in 
cases  involving  extortionate  extension 
of  credit  or  collecting  an  extension  of 
credit  by  extortionate  meaj\s.  sub.section 
(h)(2)  does  not  apply  to  the  demand  for 
repayment  of  principal  or  interest  in  the 
case  of  a  loan. 

Under  the  consolidation,  offenses 
under  §2E2,1  will  be  subject  to  a 
weapon  enhancement  that  may  be  two 
levels  greater,  in  some  cases,  than  is 
currently  provided  by  the  weapon 
enhancement  in  §2E2.1.  In  addition, 
under  the  consolidated  guideline,  the 
attempted  murder  cross  reference  in 
§  2B3.2  and  the  enhancement  in 
§  2B3,2(b)(3)(B)  (providing  a  three-level 
incrt^ase  if  the  offense  involved 
preparation  or  other  demonstrated 
ability  to  carry  out  a  threat  of  specified 


unlawful  behavior),  would  now  apply  to 
offenses  under  §2E2,1. 

The  1993  Annual  Report  (FY  93) 
shows  52  cases  sentenced  under  §233.2 
(in  36  of  those  it  was  the  primary 
guideline)  and  48  cases  sentenced  under 
§2E2.1  (in  31  of  those  it  was  the 
primar\'  guideline). 

The  1994  Annual  Report  (FY  94) 
shows  129  cases  sentenced  under 
§  2B3.2  (in  74  of  those  it  was  the 
primary  guideline),  and  48  cases 
.sentenced  under  §  2E2.1  (in  29  of  those 
it  was  the  primary  guideline). 

The  1995  Annual  Report  (FY  95) 
shows  93  cases  sentenced  under  §  2B3.2 
(in  52  of  those  it  was  the  primary 
guideline),  and  62  cases  sentenced 
under  §  2E2.1  (in  39  of  those  it  was  the 
primary'  guideline). 

Proposed  Amendment:  Section  2B3.2 
is  amended  in  the  title  by  inserting  at 
the  end  ":  Extortionate  Extension  of 
Credit:  Collecting  an  Extension  of  Credit 
by  Extortionate  Means". 

Section  2B3. 2(b)(2)  is  amended  by 
inserting  at  the  end  the  following:  ■Do 
not  apply  this  subsection  in  the  ca.se  of 
extortionate  extension  of  credit  or 
collecting  an  extension  of  credit  by 
extortionate  means." 

Section  2B3.2(b)  is  amended  by 
inserting  the  following  additional 
subdivision  at  the  end: 

"(6)  If  the  offense  involved 
extortionate  extension  of  credit  or 
collecting  an  extension  of  credit  by 
extortionate  means,  increase  by  2 
levels.". 

Section  233.2(c)  is  amended  by 
inserting  the  following  additional 
subdivision: 

"(3)  If  the  offense  did  not  involve  a 
threat,  express  or  implied,  that 
reasonably  could  be  interpreted  as  one 
to  injure  a  person  or  physically  damage 
property,  or  any  comparably  serious 
threat,  apply  §233.3  (Blackmail  and 
Similar  Forms  of  Extortion).". 

The  Commentary  to  §  2B3.2  captioned 
"Statutory  Provisions"  is  amended  by 
in,serting  "892-894"  following  "877,", 

The  Commentary  to  §  233. 2  captioned 
"Statutory  Provisions"  is  amended  bv 
inserting  "892-894,"  ImmediateK 
following  "877". 

The  Commentary  to  2B.1.2  captioned 
"Application  Notes  '  is  amended  in 
Note  1  by  inserting  at  the  beginning 
"For  purposes  of  this  guideline-": 
3y  deleting  "are  defined  in  the 
commentary  lo§lBl.l  (Application 
Instructions)"  and  inserting  in  lieu 
thereof  "have  the  meaning«^iven  such 
terms  in  |the  commentary  to|  §  iBl.l"; 

.^nd  by  inserting  the  following 
additional  paragraph  at  the  end: 

"  Loss  to  the  victim.'  as  used  in 
subsection  (b)(2),  means  any  demand 


194 


Federal  Register  /  Vol.  62.  No.  1  /  Thursday,  January  2,  1997  /  Notices 


paid  plus  any  additional  consequential 
loss  from  the  offense  (e.g.,  the  cost  of 
defensive  measures  taken  in  direct 
response  to  the  offense).  Subsection 
(b)(2)  does  not  apply  in  the  case  of 
extortionate  extension  of  credit  or 
collecting  an  extension  of  credit  by 
extortionate  means.  However,  in  such  a 
case,  if  the  loss  to  the  victim  involved 
consequential  loss  from  the  offense, 
such  as  damage  to  an  automobile,  an 
upward  departure  may  be  warranted.". 

The  Commentary  to  §  2B3.2  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  deleting  the  last  sentence. 

The  Commentary  to  i^  2B3.2  captioned 
"Application  Notes  '  is  amended  by 
deleting  Note  5  in  its  entirety  and 
renumbering  the  remaining  notes 
accordingly. 

The  Commentary  to  §  2B3.2  captioned 
"Bacltground"  is  deleted  in  its  entirety. 

Section  2E2.1  is  deleted  in  its 
entirety. 

(I)  Consolidation  of  §§2E5.3  and 
2F1.1 

Synopsis  of  Proposed  Amendment: 
Set:tion  2E5.3  (False  Statements  and 
Concealment  of  Facts  in  Relation  to 
Documents  Required  by  the  Employee 
Retirement  Income  Security  Act;  Failure 
to  Maintain  and  Falsification  of  Records 
Required  by  the  Labor  Management 
Reporting  and  Disclosure  Act)  and  2F1.1 
(Fraud  and  Deceit;  Forgery;  Offenses 
Involving  Altered  or  Counterfeit 
Instruments  Other  than  Counterfeit     • 
Bearer  Obligations  of  the  United  States) 
are  consolidated.  Section  2E5.3  is  an 
infrequently  used  guideline  for  what  is 
essentially  a  false  statement  offense  or  a 
failure  to  maintain  re<;ords  offense  that 
in  some  cases  may  be  u.sed  to  conceal 
another  offense,  generally 
embezzlement  or  bribery.  Consolidation 
with  §  2F1.1  retains  the  same  base 
offense  level,  and  will  produce  the  same 
final  offense  level  in  cases  of 
embezzlement. 

Currently,  Application  Note  13  of 
§2Fl.l  describes  situations  in  which 
application  of  offensn  guidelines  other 
than  §  2F1.1  may  hf,  more  apt.  Ttiis 
amendment  adds  a  cross  reference  to 
§2Fl.l  to  apply  another  offen.se 
guideline  if  the  offense  conduct  is 
addressed  more  specifically  by  that 
guideline  and  modifies  Applic;ation 
Note  13  accordingly.  Application  Note 
13  is  also  modified  to  address  the  small 
number  of  cases  in  which  this  offense 
may  be  committed  to  conceal  a  bribery 
offense. 

The  1993  Aanual  Report  (FY  93) 
shows  two  cases  sentenced  under 
t(2E5.3  (in  both  of  those  it  was  the 
primary  guideline)  and  ,5.963  crises 
sentenced  under  §2Fl.l  (in  5.696  of 
those  it  was  the  primary  guideline). 


The  1994  Annual  Report  (FY  94) 
shows  10  cases  sentenced  under  §  2E5.3 
(in  seven  of  those  it  was  the  primary 
guideline),  and  6,23,5  cases  sentenced 
under  §2Fl.l  (in  5.952  of  those  it  was 
the  primary  guideline). 

The  199.5  Annual  Report  (FY  95) 
shows  90  cases  sentenced  under  §  2E5.3 
(in  eight  of  those  it  was  the  primary 
guideline)  and  6.339  cases  sentenced 
under  «?2F1.1  (in  6,019  of  those  it  was 
the  primary  guideline). 

Proposed  Amendment:  Section  2E5.3 
is  deleted  in  its  entirety. 

Section  2F1.1  is  amended  by  inserting 
the  following  new  subsection: 

"(c)  Cross  Reference. 

(1)  If  the  offense  conduct  is  addressed  more 
specifically  by  another  offense  guideline, 
apply  that  offense  guideline.". 

The  Commentary  to  §  2F1.1  captioned 
"Statutory  Provisions"  is  amended  by 
deleting  ".  1026,  1028."  and  inserting 
"  ";  and  by  inserting  ";  29  U.S.C.  §§439, 
461. 1131"  immediately  after  "2315". 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  in 
Note  13  by  deleting  "Sometimes,"  and 
inserting  in  lieu  thereof  "Subsection 
(c)(1)  provides  a  cross  referenr;e  to 
another  offense  guideline  if  that 
guideline  more  specifically  addresses 
the  offense  conduct  than  this  section 
does.  For  example,  sometimes";  by 
inserting  "false  statements  to  secure 
immigration  documents,  for  which 
§  2L2.1  or  §  2L2.2  would  be  more  apt." 
immediately  before  "and  false 
statements ";  by  inserting  "§  2S1.3  or" 
immediately  before  "§  2T3  1";  and  by 
deleting  "Where  the  indictment  or 
information  setting  forth  the  count  of 
conviction  (or  a  .stipulation  as  described 
in  §  lBl.2(a))  establishes  an  offense 
more  aptly  covered  by  another 
guideline,  apply  that  guideline  rather 
than  §  2F1.1.  Otherwise,  in  such  cases. 
§2Fl.l  is  to  be  applied,  but  a  departure 
from  the  guidelines  may  be  considered." 
and  inserting  in  lieu  thereof:  "In  certain 
other  cases,  an  offense  involving 
fraudulent  statements  or  documents,  or 
failure  to  maintain  required  records, 
may  be  committed  in  furtherance  of  the 
commission  or  concealment  of  another 
offense,  such  as  embezzlement  or 
bribery.  In  such  ca.ses.  §  2B1.1  or  §  2E5.1 
would  be  more  apt". 

The  Commentary  to  §2Fl.l  captioned 
"Background"  is  amended  by  inserting 
the  following  new  paragraph  after  the 
first  paragraph: 

"This  guideline  also  covers  the 
falsification  of  documents  or  records 
relating  to  a  benefit  plan  covered  by  the 
Employment  Retirement  Income 
Security  Act  and  failure  to  maintain  or 
falsification  of  documents  required  by 


the  Labor  Management  Reporting  and 
Disclosure  Act.". 

(K)  Consolidation  of§§2El.2  and 
2EJ.3. 

Synopsis  of  Proposed  Amendment: 
Sections  2E1.2  (Interstate  or  Foreign 
Travel  or  Transportation  in  Aid  of  a 
Racketeering  Enterprise)  and  2El,3 
(Violent  Crimes  in  Aid  of  Racketeering 
Activity)  are  consolidated.  Both  have 
the  base  offense  level  for  the  underlying 
offense  as  the  primary  base  offense 
level.  Section  2E1.2  has  an  alternative 
base  offense  level  of  6  and  §  2E1.3  has 
an  alternative  base  offense  level  of  12. 
Elimination  of  these  alternative  base 
offense  levels  will  considerably  simplify 
the  operation  of  these  guidelines, 
removing  the  need  in  each  case  for  the 
comparison  set  forth  in  Application 
Note  1.  In  FY  95.  5  of  the  24  cases 
sentenced  under  §  2El,2  (or  20.8%)  had 
a  base  offense  level  of  6,  and  one  of  the 
19  cases  sentenced  under  §  2E1.3  (or 
5.3%)  had  a  base  offense  level  of  12. 

The  1993  Annual  Report  (FY  93) 
shows  90  cases  sentenced  under  §  2E1.2 
(in  72  of  those  it  was  the  primary 
guideline)  and  55  cases  sentenced  under 
§  2E1.3  (in  26  of  those  it  was  the 
primary  guideline). 

The  1994  Annual  Report  (FY94) 
shows  97  cases  sentenced  under  §2E1.2 
(in  77  of  those  it  was  the  primary 
guideline),  and  48  cases  sentenced 
under  §  2E1.3  (in  17  of  those  it  was  the 
primary  guideline). 

The  1995  Annual  Report  (FY  95) 
shows  33  cases  sentenced  under  §  2E1.2 
(in  24  of  those  it  was  the  primary 
guideline),  and  six  cases  sentenced 
under  §  2E1.3  (in  three  of  those  it  was 
the  primary  guideline). 

Proposed  Amendment:  Section 
§  2E1.2  is  amended  in  the  title  by 
inserting  at  the  end  ";  Violent  Crimes  in 
Aid  of  Racketeering  Activity". 

Section  §  2El.2(a)  is  amended  by 
deleting  "(Apply  the  greater):";  by 
deleting  subsection  (1)  in  its  entirety;  by 
deleting  "(2)";  by  deleting  "the"  and 
inserting  in  its  place  "The";  and  by 
deleting  "crime  of  violence  or  other 
unlawful  activity  in  respect  to  which 
the  travel  or  transportation  was 
undertaken"  and  inserting  in  lieu 
thereof  "offense  (crime  of  violence  or 
racketeering  activity)". 

The  Commentary  to  §  2E1.2  captioned 
"Statutory  Provision"  is  amended  by 
deleting  "f  rovision"  and  inserting  in 
lieu  thereof  "Provisions";  by  inserting 
an  additional  "§  "  immediately 
following  the  "§  ";  and  by  inserting  at 
the  end  ";  1959  (formerly  18  U.S.C. 
1952B)". 

The  Commentary  to  §  2E1.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  deleting  "for  the  purposes  of 
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subsection  (a)(2)"  and  by  deleting  the 
second  and  third  sentences. 

The  Commentary  to  §  2E1.2  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  3  in  its  entirety. 

Section  2E1.3  is  deleted  in  its 
entirety. 

(L)  Consolidation  of  §§  211.2  and 
2)1.3. 

Synopsis  of  Proposed  Amendment: 
Sections  2|1.3  (Perjury  or  Subornation 
of  Perjury:  Bribery  of  Witness)  and  2)1.2 
(Obstruction  of  Justice)  are 
consolidated.  No  substantive  change  in 
offense  levels  results  from  this 
consolidation.  The  only  difference 
between  the  current  guidelines  is  that 
§  2J1.3  contains  a  special  instruction 
pertaining  to  the  grouping  of  certain 
separate  instances  of  perjury.  This 
special  instruction  would  continue  to 
apply  only  to  cases  currently  covered. 
This  amendment  also  clarifies  the 
interaction  of  §§  2jl.2(c)(l )  and 
2J1. 3(c)(1)  with  §  2X3.1  and  adds  an 
Application  Note  to  §  2J1.2  to  clarify 
that  the  criminal  offense  the 
investigation  or  prosecution  of  which 
was  obstructed  need  not  have  been 
specifically  charged  or  resulted  in  a 
conviction  in  order  for  the  cross 
reference  to  §  2X3.1  to  apply. 

In  addition,  this  amendment  adds  an 
application  note  to  reemphasize  that  the 
defendant's  conduct  need  not  constitute 
the  offense  of  accessory  after  the  fact  in 
order  for  the  cross  reference  to  §  2X3.1 
to  apply.  Even  though  the  background 
and  commentary  to  §  2J1.2  was 
amended  in  1991  to  clarify  that  the 
cross  reference  to  §  2X3.1  could  apply 
even  if  the  defendant  was  a  principal  to 
the  underlying  offense,  hotline  calls 
indicate  there  is  still  some  confusion  in 
respect  to  this  issue  for  both  §§  2J1.2 
and  2J1.3  cases. 

The  1993  Annual  Report  (FY  93) 
shows  111  cases  sentenced  under  §  2J1.2 
(in  89  of  those  it  was  the  primary 
guideline)  and  125  cases  sentenced 
under  §  2J1.3  (in  109  of  those  it  was  the 
primary  guideline). 

The  1994  Annual  Report  (FY  94) 
shows  137  cases  sentenced  under  §  2J1.2 
(in  99  of  those  it  was  the  primary 
guideline)  and  119  cases  sentenced 
under  §2J1.3  (in  96  of  those  it  was  the 
primary  guideline). 

The  1995  Annual  Report  (FY  95) 
shows  104  cases  sentenced  under  §  2J1.2 
(in  82  of  those  it  was  the  primary 
guideline)  and  78  cases  sentenced  under 
§2J1.3  (in  63  of  those  it  was  the  primary 
guideline). 

Proposed  Amendment:  Section  2J1.2 
is  amended  in  the  title  by  inserting 
"Perjury  or  Subornation  of  Perjurv; 
Witness  Bribery;"  immediately  before 
"Obstruction". 


Seciion  2Jl. 2(b)(1)  is  amended  by 
inserting  "suborn  perjury  or  otherwise" 
immediately  before  "obstruct". 

Section  211.2  is  amended  by  adding 
the  following  new  subsection: 

"(d)  Special  Instruction. 

( 1)  In  the  case  of  counts  of  perjury  or 
subornation  of  perjury  arising  from 
testimony  given,  or  to  be  given,  in 
separate  proceedings,  do  not  group  the 
f:ounts  together  under  §  3D1.2  (Groups 
of  Closely  Related  Counts).". 

The  Commentary  to  §2)1.2  captioned 
"Statutory  Provisions"  is  amended  bv 
inserting  "201(b)  (3),  (4),"  immediately 
before  "1503,";  and  by  inserting  ", 
1621-1623"  immediately  following 
"1516". 

The  Commentary  to  §  2J1.2  captioned 
"Application  Notes  is  amended  in  Note 
2  by  deleting  "or"  inunediatelv  after 
"investigation"  and  in.serting  a  comma 
in  lieu  thereof;  by  deleting  "of  the" 
immediately  after  "trial"  and  inserting 
in  lieu  thereof ",  or  .sentencing  of  the 
perjury,  subornation  of  perjury,  witness 
bribery,  or";  in  Note  5  by  inserting 
"suborn  perjury  or"  immediately 
following  "(e.g.,  to";  and  by  inserting 
the  following  additional  notes. 

"6.  For  purposes  of  subsection  (c)(l|.  the 
criminal  offense  the  investigation  or 
prosecution  of  which  was  obstructed  need 
not  have  been  charged  or  resulted  in  a 
conviction. 

Application  of  subsection  (c)(1)  does  not 
require  that  the  defendant's  conduct 
constitute  the  offense  of  accessory  after  the 
fact.  Rather,  it  provides  for  the  use,  in  the 
circumstances  specified,  of  the  guideline  that 
applies  to  accessory  after  the  fact  offenses. 
Thus,  the  fact  that  a  defendant  cannot  be  an 
accessory  after  the  fact,  under  federal  law.  to 
an  offense  in  which  the  defendant  is  a 
principal  does  not  bar  application  of  this 
cross  reference. 

7.  '.Separate  proceedings,'  as  used  in 
subsection  (d)(1).  includes  different 
proceedings  in  the  same  case  or  matter  (e.g.. 
a  grand  jury  proceeding  and  a  trial,  or  a  trial 
and  retrial),  and  proceedings  in  separate 
cases  or  matters  (e.g..  separate  trials  of 
codefendants).  but  does  not  include  multiple 
grand  jury  proceedings  in  the  same  case  " 

The  Commentary  to  §  2J1.2  captioned 
"Background"  is  amended  in  the  first 
sentence  by  deleting  "the"  immediately 
following  "involving"  and  inserting  in 
lieu  thereof  "perjury,  subornation  of 
perjury,  witness  bribery,  and". 

Section  2)1.3  is  deleted  in  its  entirety. 

Issue  for  Comment:  The  special 
instruction  currently  contained  in 
§  211.3(d)(1)  applies  to  perjury  or 
subornation  of  perjury  and  not  to 
obstruction,  separate  instances  of  which 
are  more  difficult  to  determine.  This 
special  instruction  was  not  included  in 
the  original  guideline  but  was  later 
added  to  cover  the  very  infrequent 


perjury  case  to  which  it  applied 
(approximately  six  in  40.000  cases).  The 
Commission  requests  comment  on 
whether  this  historical  policy  judgment, 
which  was  limited  to  perjuries,  should 
be  expanded  to  cover  obstructions. 

(M)  Consolidation  of§ii2Kl.l  and 
2K1.6. 

Synopsis  nf  Proposed  Amendment 
Sections  2K1,]  and  2K1.6  are 
consolidated.  These  are  regulatory  and 
recordkeeping  offenses  having  the  same 
base  offense  level.  The  only  substantive 
change  resulting  from  the  consolidation 
is  that  the  cross  reference  in  §2Kl  ft. 
which  directs  to  apply  §2Kl.3  if  the 
offense  reflected  an  effort  to  conceal  a 
substantive  offense,  would  also  apply  to 
offenses  under  §2Kl  1.  This  could 
result  in  n  change  in  offense  levels  for 
cases  under  §2kl.l  (offenses  under 
which  currently  have  a  statutory 
maximum  of  one  year  )  There  seems  no 
reason  that  the  cross  reference  in 
§2K1.6  (covering  conduct  refietlingan 
effort  to  conceal  a  substantive  offense) 
shouJd  not  also  cover  conduct  under 
§2K1.1. 

The  1993  Annual  Report  (FY  93) 
shows  no  cases  sentenced  under  §  2K1.1 
or§2Kl.6. 

The  1994  Annual  Report  (FY  94) 
shows  nine  r;ases  sentenced  under 
§2Kl.l  (in  all  of  those  it  was  the 
priman.'  guideline)  and  no  cases 
sentenced  under  §2Kl.6. 

The  1995  Annual  Report  (FY  95) 
shows  11  cases  sentenced  under  §2Kl.l 
(in  ail  those  it  was  the  primary 
guideline)  and  no  cases  sentenced  under 
t?2Kl.6. 

Proposed  Amendment:  Section  2K1.1 
is  amended  in  the  title  by  inserting  at 
the  end  ";  Licensee  Recordkeeping 
Violations". 

Section  2K1.1  is  amended  by  adding 
the  following  new  subsection  after 
sub.section  (a): 
"(b)  Cross  Reference: 
(1)  If  the  offense  involved  an  effort  to 
t:otu:eal  a  substantive  explosive 
materials  offense,  apply  §  2K1.3 
(Unlawful  Rec;eipt,  Possession,  or 
Transportation  of  Explosives  Materials; 
Prohibited  Transactions  Involving 
Explosive  Materials).". 

The  Commentary  to  §  2K1  1  captioned 
"Statutory  Provisions  "  is  amended  bv 
inserting  "(f).  (g).  '  immediately 
following  "'*  842  " 

The  Comme   tary  to§2Kl.l  captioned 
"Background"  is  deleted  in  its  entirety. 

Section  2Kl.fi  is  deleted  in  its 
entirety. 

(N)  Consolidation  of§§2L2.2and 
2L2.5 

Synopsis  of  Proposed  Amendment: 
Sections  2L2!2  and  2L2.5  are 
consolidated.  No  change  in  offense  level 
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will  result.  Section  2L2.5  covers  a  rarely 
prosecuted  statute  that  has  the  same 
base  offense  level  as  §  2L2.2.  Section 
2L2.2  contains  additional  adjustments, 
but  they  do  not  apply  to  conduct 
covered  by  §  2L2.5. 

The  1993  Annual  Report  (FY  93) 
shows  186  cases  sentenced  under 
§  2L2.2  (in  156  of  those  it  was  the 
primary  guideline)  and  no  cases 
sentenced  under  §  2L2.5. 

The  1994  Annual  Report  (FY  94) 
shows  266  cases  sentenced  under 
§  2L2.2  (in  242  of  those  it  was  the 
primary  guideline)  and  no  cases 
sentenced  under  §2L2.5. 

The  1995  Annual  Report  (FY  95) 
shows  402  cases  sentenced  under 
§  2L2.2  (in  354  of  those  it  was  the 
primary  guideline)  and  no  cases 
sentenced  under  §  2L2.5. 

Proposed  Amendment:  Section  2L2.2 
is  amended  in  the  title  by  inserting  at 
the  end  ";  Failure  to  Sui"render  Canceled 
Naturalization  Certificate" 

The  Commentary  to  §  2L2.2  captioned 
"Statutory  Provisions"  is  amended  by 
deleting  "1426"  and  inserting  in  lieu 
thereof  "1427". 

Section  2L2.5  is  deleted  in  its 
entirety. 

(O)  Consolidation  of§§2M2.1  and 
2M2.3. 

Synopsis  of  Proposed  Amendment: 
This  amendment  consolidates  §§  2M2.1 
(Destruction  of,  or  Production  of 
Defective,  War  Material.  Premises,  or 
Utilities)  and  2M2.3  (Destruction  of.  or 
Production  of  Defective,  National 
Defense  Material,  Premises,  or  Utilities). 
[Note:  The  Commission  decided  in 
October  that  it  did  not  wish  to  propose 
deletion  of  these  two  guidelines  and 
their  incorporation  into  §2Bl.l  (Theft, 
Embezzlement,  Receipt  of  Stolen 
Property,  and  Property  Destruction),  but 
the  Commission  indicated  a  willingness 
to  consider  merging  the  two  guidelines 
into  one. I  Consolidation  is  appropriate 
for  two  reasons.  First,  prosecutions 
under  these  statutes  are  infrequent.  In 
FY  1990  through  1995.  there  were  no 
cases  sentenced  under  these  guidelines. 
Se<:ond.  although  the  statutes  referenced 
to§§2M2.1  and  2M2.3  cover  an 
extremely  wide  range  of  conduct  (e.g., 
from  major  sabotage  designed  to  injure 
the  United  States  on  one  hand  to  minor 
property  damage  by  a  disgruntled 
serviceman  or  a  war  protest  group  on 
the  other),  the  offenses  covered  by  these 
two  guidelines  essentially  are  property 
damage  offenses.  An  option  for 
addressing  the  issue  of  the  appropriate 
offense  level  is  to  add  an  application 
note  explaining  the  circumstances 
under  which  a  departure  may  be 
warranted. 


Proposed  Amendment:  Section  2M2.1 
is  amended  by  deleting  subsection  (a)  in 
its  entirety  and  inserting  the  following 
in  lieu  thereof: 

(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  32,  if  the  defendant  is  convicted 

(A)  under  18  U.S.C.  §  2153  or  §  2154;  or 

(B)  under  42  U.S.C.  §  2284  of  acting 
with  intent  to  injure  the  United  States 
or  aid  a  foreign  nation;  or 

(2)  26.  otherwise. 

The  Commentary  to  §  2M2.1 
captioned  "Statutory  Provisions"  is 
amended  by  inserting  an  additional  "§  " 
immediately  following  the  "§  ";  and  by 
deleting  "2154"  and  inserting  in  lieu 
thereof  "-2156". 

The  Commentary  to  §  2M1.1 
captioned  "Application  Note"  is 
amended  by  deleting  Note  1  in  its 
entirety  and  inserting  the  following  in 
lieu  thereof: 

1 1.  Be<:ause  this  section  covers  a 
particularly  wide  range  of  conduct,  it  is 
not  possible  to  include  all  of  the 
potentially  relevant  circum.stances  in 
the  offense  level.  Therefore,  depending 
on  the  circumstances  of  the  case,  an 
upward  or  a  downward  departure  may 
be  warranted.  F"or  e.xample,  if  the 
defendant  was  convicted  under  18 
U.S.C.  §2155  of  throwing  paint  on 
defense  equipment  or  supplies  as  an  act 
of  protest  during  peacetime,  the  offense 
level  in  subset:tion  (al(2)  may 
overrepresent  the  seriousness  of  the 
offense.  In  that  case,  a  downward 
departure  may  be  warranted.  However, 
if  the  defendant  was  convicted  under  18 
use.  §2153  of  major  sabotage  of  arms 
and  munitions  while  the  United  States 
was  at  war,  the  offense  level  in 
subsection  (a)(1)  may  underrepresent 
the  seriousness  of  the  offen.se.  In  that 
case,  an  upward  departure  may  be 
warranted.  Factors  to  be  considered  in 
determining  the  extent  of  the  departure 
include  whether  the  offense  was 
committed  while  the  United  States  was 
at  war.  whether  the  purpose  of  the 
offense  was  to  injure  the  United  States 
or  aid  a  foreign  nation  or  power, 
whether  a  substantial  risk  of  death  or 
physical  injury  was  created,  and  the 
extent  to  which  national  security  was 
threatened.  See  Chapter  Five,  Part  K 
(Departures).) 

Section  2M2.3  is  deleted  in  its 
entirety. 

iP)  Deletion  of  §2M3.4. 

Synopsis  of  Proposed  Amendment: 
This  amendment  deletes  §  2M3.4 
(Losing  National  Defense  Information) 
as  unnecessary  and  potentially 
counterproductive.  This  guideline 
covers  an  extremely  rarely  prosecuted 
offense.  There  have  been  no  sentences 
recorded  under  this  section  since  the 


guidelines  took  effect.  Given  that  this 
offense  could  occur  in  a  variety  of 
circumstances  (as  well  as  could  be  used 
as  a  plea  bargain  offense  for  a  more 
serious  offense),  it  seems  questionable 
whether  the  current  §2M3.4  is  adequate 
to  provide  an  appropriate  result.  Given 
the  rarity  of  this  offense,  deletion  of  this 
offense  guideline  is  recommended.  Any 
offenses  currently  handled  under  this 
section  will  be  addressed  by  §2X5.1 
(Other  Offenses). 

The  1993  Annual  Report  (FY  93) 
shows  no  cases  sentenced  under 
§2M3.4. 

The  1994  Annual  Report  (FY  94) 
shows  no  cases  sentenced  under 
§2M3.4. 

The  1995  Annual  Report  (FY  95) 
shows  no  cases  sentenced  under 
§2M3.4. 

Proposed  Amendment:  Section  2M3.4 
is  deleted  in  its  entirety. 

(Q)  Consolidation  of§§2M3.5  and 
2M6.2. 

Synopsis  of  Proposed  Amendment: 
Sections  2M3.5  (Tampering  with 
Restricted  Data  Concerning  Atomic 
Energy)  and  2M6.2  (Violation  of  Other 
Federal  Atomic  Energy  Agency  Statutes, 
Rules,  and  Regulations)  are  rarely  used 
guidelines  that  cover  conduct  relating  to 
atomic  energy.  Currently,  there  seems  to 
be  some  inconsistency  in  the  offense 
levels  between  these  guidelines.  It  is  not 
clear  why  tampering  with  restricted  data 
concerning  atomic  energy  has  an  offense 
level  of  24  (even  if  done  with  intent  to 
injure  the  United  States  or  aid  a  foreign 
nation)  while  violations  of  other  federal 
atomic  energy  statutes,  rules,  or 
regulations  have  an  offense  level  of  30 
if  committed  with  intent  to  injure  the 
United  States  or  aid  a  foreign  nation. 
This  amendment  would  remove  this 
inconsistency  by  consolidating  these 
guidelines.  However,  offenses  that 
involve  tampering  with  restricted  data 
(which  currently  receive  an  offense 
level  of  24)  would  receive  an  offense 
level  of  30  if  the  offense  were 
committed  with  intent  to  injure  the 
United  States  or  aid  a  foreign  nation. 

The  1993  Annual  Report  (FY  93) 
shows  no  cases  sentenced  under 
§  2M3.5,  and  five  cases  sentenced  under 
§  2M6.2  (in  four  of  those  it  was  the 
primary  guideline). 

The  1994  Annual  Report  (FY  94) 
shows  no  cases  sentenced  under 
§2M3.5,  and  two  sentences  under 
§  2M6.2  (in  one  of  those  it  was  the 
primary  guideline). 

The  1995  Annual  Report  (FY  95) 
shows  no  cases  sentenced  under 
§2M3.5  and  three  cases  .sentenced 
under  §  2M6.2  (in  all  of  those  it  was  the 
primary  guideline). 
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Proposed  Amendment:  Section  2M6.2 
is  amended  in  the  title  by  inserting 
"Tampering  With  Restricted  Data 
Concerning  Atomic  Energy;" 
immediately  before  "Violation". 

Section  2M6.2{a)  is  amended  by 
deleting  "Greater"  and  inserting  in  lieu 
thereof  "Greatest";  by  renumbering 
subdivision  (2)  as  subdivision  (3)  and 
inserting  the  following  as  subdivision 
(2): 

"(2)  24,  if  the  offense  involved 
tampering  with  restricted  data 
concerning  atomic  energy;  or". 

The  Commentary  to  §  2M6.2 
captioned  "Statutory  Provision"  is 
amended  by  deleting  "Provision"  and 
inserting  in  lieu  thereof  "Provisions": 
by  inserting  "§  "  immediately  before 
"2273";  and  by  inserting  ",  2276" 
immediately  following  "2273". 

The  Commentary  to  §  2M6.2  is 
amended  by  inserting  the  following 
immediately  before  "Background": 

"Application  Note: 

1.  For  purposes  of  this  guideline, 
"tampering  with  restricted  data  concerning 
atomic  energy"  means  conduct  proscribed  by 
18U.S.C.  §2276.". 

Section  2M3.5  is  deleted  in  its 
entirety. 

(R)  Consolidation  of§§2N3.1  and 
2F1.1. 

Synopsis  of  Proposed  Amendment: 
Section  2N3.1  (Odometer  Laws  and 
Regulations)  is  consolidated  with 
§2F1.1  (Fraud  and  Deceit;  Forgery; 
Offenses  Involving  Altered  or 
Counterfeit  Instruments  Other  Than 
Counterfeit  Bearer  Obligations  of  the 
United  States).  Currently,  §  2N3.1  has 
the  same  base  offense  level  as  §  2Fl.] 
and  is  cross-referenced  to  §  2F1.1  if 
more  than  one  vehicle  was  involved 
(one  vehicle  cases  are  infrequent). 
Under  this  consolidation,  fraud  by 
odometer  tampering  involving  one 
vehicle  will  be  treated  the  same  as  other 
fraud  (i.e.,  the  specific  offense 
characteristics  for  loss  and  more  than 
minimal  planning  will  apply,  if 
warranted).  There  seems  no  reason  to 
treat  this  type  of  fraud  differently  than 
other  types  of  fraud. 

The  1993  Annual  Report  (FY  93) 
shows  5,963  cases  sentenced  under 
§  2F1.1  (in  5,696  of  those  it  was  the 
primary  guideline)  and  17  cases 
sentenced  under  §  2N3. 1  (in  all  of  those 
it  was  the  primary  guideline). 

The  1994  Annual  Report  (FY  94) 
shows  6,235  cases  sentenced  under 
§2Fl.l  (in  5,952  of  those  it  was  the 
primary  guideline)  and  eight  cases 
sentenced  under  §  2N3.1  (in  seven  of 
those  it  was  the  primarv  guideline). 
The  1995  Annual  Report  (FY  95) 
shows  6,339  cases  sentenced  under 


§  2F1.1  (in  6,019  of  those  it  was  the 
primary  guideline)  and  two  cases 
sentenced  under  §  2N3.1  (in  both  of 
those  it  was  the  primary  guideline). 

Proposed  Amendment:  The 
Commentary  to  §  2F1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  1983-1988,  1990c" 
immediately  following  "1644". 

The  Commentary  to  §  2F1.1  captioned 
"Background"  is  amended  by  inserting 
as  a  new  paragraph  after  the  first 
paragraph: 

"This  guideline  also  co\  ers  offenses 
relating  to  odometer  laws  and 
regulations.". 

Section  2N3.1  is  deleted  in  its 
entirety. 

(S)  Consolidation  of§§2Tl.l  and 
2TJ.6. 

Synopsis  of  Proposed  Amendment: 
Sections  2T1.1  (Tax  Evasion;  Willful 
Failure  to  File  Return,  Supply 
Information,  or  Pay  Tax;  Fraudulent  or 
False  Returns.  Statements,  or  Other 
Documents)  and  2T1.G  (Failing  to 
Collect  or  Truthfully  Account  for  and 
Pay  Over  Tax)  are  consolidated.  Se<;tion 
2T1.6  is  an  infrequently  prosecuted  fax 
offense  involving  an  employer  failing  to 
collect  or  truthfully  account  for  any  pay 
over  tax. 

Both  guidelines  have  the  same  base 
offense  level.  In  most  cases,  there  will 
be  no  change  in  offense  level,  which  is 
based  on  the  tax  loss,  because  sections 
2Tl.l(b)  (1)  and  (2)  will  not  apply  to 
conduct  under  §  2T1.6.  However, 
currently  §  2T1.6  contains  a  cross 
reference  to  §  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft)  if  the  offense  involved 
embezzlement  by  withholding  fax  from 
an  employee's  earnings  and  willfully 
failing  to  account  to  the  employee  for  it. 
Application  of  that  cross  reference 
could  result  in  offense  levels  one  or  two 
levels  greater  for  offenses  under  §  2T1 .6. 
That  cross  reference  no  longer  exists 
under  the  consolidation,  and  the 
consolidation  does  not  provide  an 
enhancement  for  offenses  involving 
embezzlement. 

The  1993  Annual  Report  (FY  93) 
shows  302  cases  sentenced  under 
§  2T1.1  (in  225  of  those  it  was  the 
primary  guideline)  and  five  cases 
sentenced  under  §  2Tl  .6  (in  all  of  those 
it  was  the  primary  guideline). 

The  1994  Annual  Report  (FY  94) 
shows  528  cases  sentenced  under 
§2Tl.l  (in  413  of  those  it  was  the 
primary  guideline)  and  no  cases 
sentenced  under  §  2T1.6 

The  1995  Annual  Report  (FY  95) 
shows  517  cases  sentenced  under 
§2Tl.l  (in  405  of  fho.sc  it  was  the 
primary  guideline)  and  five  ca.ses 


sentenced  under  §  2T1.6  (in  all  of  those 
it  was  the  primary  guideline). 

Proposed  Amendment:  Section  2T1.1 
is  amended  in  the  title  by  inserting  ", 
Failing  to  C^ollect  or  Truthfully  Account 
for  and  Pay  Over  Tax"  immediately 
following  "Documents". 

.Section  2Tl.l(c)  is  amended  by 
renumbering  subdivision  (5)  as 
subdivision  (6)  and  by  insi^rling  the 
following  as  a  new  subdivision  (5): 

"(5)  If  the  offense  involved  failing  to 
collect  or  truthfully  account  for  any  pay 
over  tax.  the  tax  loss  is  the  amount  of 
tax  not  collet  led  or  ac;(:ounfed  for  and 
paid  over.". 

Section  2T1.6  is  deleted  in  its 
entirety. 

(T)  Consolidation  of§§2E4.1.  2T2.1. 
and  2T2.2. 

Synopsis  of  Proposed  Amendment: 
Sections  2E4.1  (Unlawful  Conduct 
Relating  to  Contraband  Cigarettes), 
2T2.1  (Non-Payment  of  [Alcohol  and 
Tobaccol  Taxes),  and  2T2.2  (Regulatory 
Offenses)  and  are  consolidated.  This 
amendment  consolidates  three 
infrequently  applied  guidelines. 

Under  this  consolidation,  the  base 
offense  level  for  §  2T2  2  is  raised  from 
four  to  six,  which  is  the  base  offen.se 
most  typical  for  regulatory  offenses. 
Otherwise,  there  is  no  substantive 
change. 

The  1993  Annual  Report  shows  no 
cases  .sentenced  under  §2E4.1.  seven 
cases  .sentenced  under  §  2T2.1  (in  five  of 
those  if  was  the  primary  guideline),  and 
no  cases  sentenced  under  §  2T2.2. 

The  1994  Annual  Report  (FY94) 
shows  10  cases  sentenced  under  *»  2E4.1 
(in  SIX  of  those  it  was  the  primary 
guideline),  four  cases  sentenced  under 
§  2T2.1  (in  one  of  those  it  was  the 
primary  guideline),  and  no  cases 
sentenced  under  §  2T2.2. 

Proposed  Amendment:  Chapter  Two. 
Part  T.  Subpart  2  captioned 
"Introductory  Commentary  '  is  deleted 
in  its  entirety. 

Section  2T2.1  is  amended  by  deleting 
it  in  its  entirety  and  inserting  in  lieu 
thereof: 

§2T2.1.  Non-Payment  of  Taxes; 
Regulatory  Offenses. 

(a)  Base  Offense  Level  (Apply  the 
Greatest): 

(1)  Level  from  §2T4.1  (Tax  Table) 
corresponding  to  the  tax  loss; 

(2)  9,  if  the  offense  involved 
contraband  cigarettes:  or 

(3)  6.  if  there  is  no  fax  loss. 

(b)  Spe<;ial  lnstruc:tion. 

(1)  For  purposes  of  this  guideline,  the 
"tax  loss"  is  the  total  amount  of  taxes 
on  the  alcohol  or  tobacco  that  the 
taxpayer  failed  to  pay.  evaded,  or 
attempted  to  evade. 
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Commentary 

Statutory  Provisions  18  U  SC  §§2't42(a1 
2344(a);  26  ll.S.C:  §§  5601,  5603~,S605    5661 
5671,  5762.  For  additional  statutory 
provi.sion(s|.  see  Appendix  A  (Statiitorv 
Index) 

Application  Notes 


1.  In  the  case  of  contraband  cigarettes  (as 
defined  m  18  IJ.S.C  §  2341  (2)),  the  tax  loss 
I-.  the  total  amount  ni  unpaid  state  excise 
trixes  on  the  cigarettes 

J  ( )ttense  conduct  directed  at  more  than 
tax  evasion  (e.g.,  theft  or  fraud)  may  warrant 
an  upward  departure. 

Background:  This  section  f:overs  a  variety 
of  offenses  involving  alcohol  and  tobacco. 


including  evasion  of  alcohol  and  tobacco 
taxes,  evasion  of  state  excise  taxes  on 
cigarettes,  operating  an  illegal  still,  and 
regulatory  offenses." 

Sections  2E4.1  and  2T2.2  are  deleted 
in  their  entirety. 

|FR  Doc.  96-33157  Filed  12-31-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart89 

[AM5-FRL-5670-31 

nm2060-AF76 

Control  of  Emissions  of  Air  Pollution 
From  Nonroad  Diesel  Engines 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Supplemental  advance  notice  of 

proposed  rulemaking. 

summary:  EPA,  the  California  Air 
Resources  Board,  and  members  of  the 
nonroad  diesel  engine  industry  recently 
signed  a  Statement  of  Principles 
("Nonroad  SOP")  calling  for 
significantly  more  stringent  standards 
for  emissions  of  oxides  of  nitrogen. 
hydrocarbons,  and  particulate  matter 
from  compression-ignition,  or  diesel, 
engines  used  in  most  land-based 
nonroad  equipment  £uid  some  marine 
applications.  In  addition,  members  of 
the  nonroad  equipment  manufacturing 
industry  that  utilize  these  engines  have 
also  signed  in  support  of  the  SOP  If 
these  standards  are  implemented,  the 
resulting  emission  reductions  would 
translate  into  significant,  long-term 
improvements  in  air  quality  in  many 
areas  of  the  U.S.  For  engines  in  this 
large  category  of  pollution  sources,  NOx 
and  PM  emissions  would  be  reduced  by 
up  to  two-thirds  from  current  standards. 
Oiverall,  the  proposed  program  would 
provide  much-needed  assistance  to 
states  and  regions  facing  ozone  and 
particulate  air  quality  problems  that  are 
causing  a  range  of  adverse  health  effects 
for  their  citizens,  especially  in  terms  of 
respiratory  impairment  and  related 
illnesses. 

EPA  is  issuing  this  Supplemental 
Advance  Notice  of  Proposed 
Rulemaking  (Supplemental  ANPRM)  to 
make  available  the  text  of  the  Nonroad 
SOP  and  to  invite  comment  from  all 
interested  parties  on  EPA's  plans  to 
propose  new  emission  standards  and 
other  related  provisions  for  these 
engines  consistent  with  the  Nonroad 
SOP.  This  action  supplements  an  earlier 
Advance  Notice  published  on  August 
31,  1995,  which  provides  additional 
context  for  EPA's  plans  regarding 
nonroad  engines. 

DATES:  EPA  requests  comment  on  this 
Supplemental  ANPRM  no  later  than 


February  3,  1997.  Should  a  commenter 
miss  the  requested  deadline,  EPA  will 
try  to  consider  any  comments  that  it 
receives  prior  to  publication  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
that  the  Agency  expects  to  follow  this 
Supplemental  ANPRM.  There  will  also 
be  an  opportunity  for  oral  and  written 
comment  when  EPA  publishes  the 
NPRM. 

ADDRESSES:  Materials  relevant  to  this 
action  are  contained  in  Public  Docket 
A-96-40,  located  at  room  M-1500, 
Waterside  Mall  (ground  floor),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  S.W,,  Washington,  DC  20460. 
The  docket  may  be  inspected  from  8:00 
a.m.  until  5:30  p.m.,  Monday  through 
Friday  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 
Comments  on  this  notice  should  be 
sent  to  Public  Docket  A-96-40  at  the 
above  address.  EPA  requests  that  a  copy 
of  comments  also  be  sent  to  Tad  Wysor, 
U.S.  EPA  .  2565  Plymouth  Road,  Ann 
Arbor.  MI  48105. 

FOR  FURTHER  INFORMATION  CONTACT:  Tad 
Wysor.  U.S.  EPA,  Engine  Programs  and 
Compliance  Division,  2565  Plvmouth 
Road,  Ann  Arbor,  MI  48105.  lalephone: 
(313) 668-4332 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose  for  This 
Supplemental  Advance  Notice 

With  this  notice  EPA  announces  the 
signing  of  a  Statement  of  Principles 
(SOP)  between  EPA.  the  California  Air 
Resources  Board,  and  members  of  the 
nonroad  diesel  engine  manufacturing 
industry.  Members  of  the  nonroad 
equipment  manufacturing  industry  tl.at 
utilize  these  engines  also  signed  in 
support  of  the  SOP.  EPA  announced  its 
intent  to  pursue  an  SOP  for  nonroad 
engines  in  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  on 
August  31,  1995  (60  PR  45580).  This 
1995  ANPRM  discussed  the  need  for 
further  reductions  of  NOx,  PM,  and  HC 
from  highway  heavy-duty  engines 
(HDEs)  and  nonroad  engines  and 
presented  for  public  comment  an  SOP 
focusing  on  highway  HDEs.  Today's 
Supplemental  Advance  Notice  includes 
the  text  of  the  Nonroad  SOP  as  an 
appendix  to  this  preamble. 

It  is  the  Agency's  intent  to  issue  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  near  future  in  accordance  with 
the  Nonroad  SOP.  Such  a  proposal  will 
be  subject  to  the  full  public  process  of 


any  proposed  rulemeiking.  By 
publishing  the  text  of  the  SOP  in 
advance  of  the  NPRM,  EPA  hopes  to 
receive  early  comments  and  suggestions 
which  can  inform  the  development  of 
the  proposal.  In  addition,  in  the  August 
1995  ANPRM  EPA  discussed  a  number 
of  reasons  why  the  Agency  places  a  high 
priority  on  considering  new  emission 
standards  for  both  highway  heavy-duty 
engines  and  nonroad  engines.  EPA 
encourages  comment  on  this  rationale  as 
it  applies  to  nonroad  engines  and  on  all 
aspects  of  the  Nonroad  SOP  published 
here. 

As  discussed  in  the  August  31, 1995 
ANPRM,  EPA  believes  that  the  Nonroad 
SOP  represents  a  constructive 
framework  for  stringent  new  standards 
for  a  class  of  engines  which  contribute 
heavily  to  the  nation's  air  quality 
problems.  Emissions  of  oxides  of 
nitrogen  (NOx)  are  a  major  part  of  the 
ozone  problem  facing  many  areas  (due 
to  local  emissions  as  well  as  the 
transport  of  ozone  and  its  precursors 
from  upwind  areas);  these  emissions 
add  to  the  NOx-related  problems  of  acid 
rain,  eutrophication  of  estuaries,  and  the 
formation  of  secondary  nitrate  PM;  and 
NOx  emissions  are  directly  harmful  to 
human  health  and  the  environment. 
NOx  emissions  from  compression- 
ignition  (Q)  nonroad  engines 
(commonly  called  nomoad  diesels) 
represent  a  large  fraction  of  total  <■ 

nationwide  NOx  emissions,  about  10 
percent,  or  about  20  percent  of 
nationwide  mobile-source  NOx 
emissions.'  EPA  expects  that  emission 
reductions  from  current  standards  will 
be  largely  offset  in  the  future  by  growth 
in  this  sector.  Figure  1  illustrates  EPA's 
current  projection  of  the  emissions  of 
NOx  from  nonroad  diesels  covered  by 
this  Supplemental  ANPRM  as  compared 
to  total  mobile  source  emissions.^ 

BILLING  COD6  6660-60-P 


'  The  discussion  of  the  contribution  of  nonroad 
engines  in  the  1995  ANPRM  was  general  and 
included  some  categories  of  nonroad  engines  not 
covered  in  the  recent  Nonroad  SOP.  Today's  action 
is  limited  to  the  Nonroad  SOP  categories. 

^The  "Nonroad  Diesel"  emissions  presented  in 
Figure  1  are  the  sum  of  all  diesel-powered  source 
categories  listed  in  the  memo  "Nonroad  Diesel  and 
Mobile  Source  NOx  Emission  Projections"  (found 
in  Docket  Number  A-96-40)  except  highway 
vehicles,  commercial  marine  vessels,  and 
locomotives.  The  "All  Mobile  Sources  '  emissions 
in  Figure  1  are  the  total  of  all  source  categories 
listed  in  the  memo  except  stationary  sources. 
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Available  evidence  shows  that  PM 
caused  by  diesel  engines  contributes  to 
a  variety  of  respiratory  problems  and 
diseases.  Nonroad  diesels  covered  by 
the  Nonroad  SOP  contribute  a  large 
fraction  of  the  diesel  PM  emissions  to 
which  Americans  are  exposed — nearly 
half  of  the  total  PM  from  diesel  engines. 
Finally,  nonroad  diesel  engines  are  also 
significant  contributors  to  hydrocarbon 
emissions,  a  key  precursor  to  ozone 
formation.' 

A  first  set  of  emission  standards, 
called  "Tier  1"  standards,  was 
previously  issued  for  new  land-based 
nonroad  diesel  engines  rated  at  or  above 
37  kW  (50  hp)  (59  FR  31306,  June  17, 
1994).  As  a  result,  manufacturers  of 
these  engines  are  now  beginning  to 
address  the  emissions  of  their  products. 
For  nonroad  diesel  engines  rated  below 
37  kW,  no  emission  standards  currently 
exist.  All  diesel  nonroad  engine  and 
equipment  manufactiorers  are  at  a  much 
earlier  stage  in  the  development  and 
incorporation  of  emission  control 
technologies  than  are  their  counterparts 
in  the  highway  engine  and  truck/bus 
industries.  Also,  in  contrast  to  the 
relatively  small  number  of  large, 
domestically-focused  companies  that 
dominate  the  heavy-duty  highway 
engine  and  truck/bus  industries,  the 
nonroad  diesel  industry  is  made  up  of 
a  large  number  of  engine  and  equipment 
manufacturers,  many  of  which  do 
business  internationally. 

n.  Summary  of  the  Nonroad  SOP  and 
EPA  Plana 

The  Nonroad  SOP  concerns  most 
diesel  nonroad  engines  and  the 
equipment  they  power.  Nonroad  engine 
categories  not  addressed  in  this  SOP 
and  being  addressed  in  other  federal 
programs  are  those  used  in  aircraft, 
underground  mining  equipment, 
locomotives,  marine  vessels  over  37  kW, 
and  all  spark-ignition  (SI)  nonroad 
engines,  including  gasoline  engines.  As 
discussed  in  the  Nonroad  SOP,  EPA  will 
pursue  a  separate  SOP  with 
manufactxirers  of  land-based  SI  engines 
rated  at  over  19  kW  (25  hp)  regarding 
standards  for  this  class  of  engines.  CKher 
SI  engines  are  being  addressed  in 
separate  EPA  initiatives. 

The  approach  to  new  emission 
standards  is  somewhat  different  in  the 
Nonroad  SOP  than  in  the  Heavy-duty 
Highway  SOP,  where  a  single  set  of 
standards  was  proposed.  Specifically, 
the  Nonroad  SOP  involves  a  tiered 


'  The  raader  will  find  more  discussion  of  the 
health  and  snvironmental  impacts  of  NOx,  PM.  and 
HC.  the  contribution  of  nonroad  engines  to  these 
smissions.  and  EPA'j  oonclusion  that  new  emission 
controls  are  appropriate  in  the  August  31.  1995 
ANPRM  referenced  above. 


approach  to  reducing  the  standards.  For 
engines  rated  at  37  kW  and  above, 
which  are  subject  to  the  Tier  1 
regulations,  the  SOP  discusses  a  Tier  2 
set  of  standards  for  the  early  years  of  the 
next  decade  and  Tier  3  standards  3  to 
5  years  later  for  engines  rated  between 
37  kW  and  560  kW  (750  hp).  The  Tier 
2  nonroad  NOx  standards  for  engines 
rated  at  37  kW  and  above  are  similar  in 
stringency  to  the  heavy-duty  highway 
engine  NOx  standards  that  will  apply  in 
1998:  the  Tier  3  nonroad  NOx  standards 
are  similar  in  stringency  to  the  highway 
heavy-duty  NOx  standards  proposed  for 
2004  (see  61  FR  33421,  June  27,  1996). 
As  discussed  in  the  SOP,  EPA  plans 
to  propose  a  second  tier  of  PM  standards 
for  nonroad  engines  rated  at  37  kW  and 
above,  but  does  not  plan  to  immediately 
propose  a  third  tier  of  standards  for  PM. 
Recent  health  studies  have  raised  new 
concerns  about  exposure  to  diesel  and 
other  PM,  and  EPA  has  proposed  a 
revision  of  the  existing  PM  NAAQS  and 
is  currently  taking  comment.  At  this 
time,  the  Agency  believes  it  is 
premature  to  address  diesel  nonroad  PM 
standards  beyond  the  second  tier 
contained  in  the  SOP.  and  would  take 
any  further  reductions  that  might  be 
proposed  in  the  future  into  account  in 
the  below-discussed  review  of  the 
feasibility  of  the  proposed  Tier  3 
NMHC-t-NOx  standards. 

For  nonroad  diesel  engines  rated 
under  37  kW,  EPA  plans  to  propose 
federal  standards  for  the  first  time."  The 
SOP  contains  a  set  of  Tier  1  standards 
for  the  1999-2000  time  fi-ame  and  Tier 
2  standards  in  the  2004-5  time  frame. 

For  the  Tier  3  over  37  kW  engine 
standards  and  the  Tier  2  imder  37  kW 
engine  standards,  the  Nonroad  SOP 
calls  for  EPA  to  conduct  a  review, 
including  opportunity  for  public 
comment,  of  any  rule  adopting  these 
standards  to  assess  whether  these 
standards  are  technologically  feasible 
and  otherwise  appropriate  under  the 
Clean  Air  Act.  This  review  is  to  be 
completed  by  the  end  of  2001.  The  SOP 
describes  a  number  of  issues  to  be 
covered  in  this  review,  including  the 
cost  of  engine  and  equipment  redesigns. 

There  are  some  program  areas  for 
which  the  SOP  does  not  contain 
detailed  provisions,  as  discussed  below. 
EPA  particularly  solicits  comment  on 
these  areas  in  its  preparation  of  the 
proposal. 

Tne  SOP  participants  are  interested  in 
establishing  a  program  that,  in  real- 
world  operating  experience,  achieves 
the  emission  control  levels  implied  in 
the  SOP  standards.  To  this  end,  the 


*The  State  of  California  currently  regulates 
nonroad  diesel  engine*  under  19  kW  (25  hp). 


Agency  is  evaluating  whether  the 
provisions  adopted  in  the  Tier  1 
program  that  impact  emission  controls' 
durability,  such  as  the  length  of  the 
regulatory  useful  life,  should  be  revised. 
Comment  is  solicited  on  the  need  for 
and  form  of  such  changes. 

In  addition,  the  SOP  discusses  a 
program  to  encourage  clean  alternative 
fuels  and  innovative  diesel  emission 
control  technologies  through  optional 
standards  and  test  prtx:edures.  EPA 
solicits  suggestions  on  the  appropriate 
standards  and  procedures  for  this 
program,  as  well  as  on  any  other 
concepts  which  might  help  accomplish 
this  goal. 

Because  many  manufacturers  of 
nonroad  diesel  engines  and  equipment 
market  their  products  on  an 
international  scale,  the  industry  places 
a  very  high  value  on  globally 
harmonized  emission  standards. 
Therefore,  the  Nonroad  SOP  states  that 
harmonized  standards  and  test 
procedures  will  be  pursued  to  the 
maximum  extent  possible,  provided  that 
these  measures  do  not  compromise 
either  the  SOP's  other  provisions  or  the 
air  quality  needs  of  the  U.S.  The  Agency 
requests  comment  on  specific  program 
elements  by  which  fuller  harmonization 
might  be  achieved. 

Finally,  the  SOP  includes  detailed 
provisions  for  a  proposal  giving 
flexibility  to  equipment  manufacturers 
in  incorporating  the  cleaner  engines 
envisioned  in  the  SOP  into  their 
products.  The  SOP  also  expresses  the 
signatories'  intent  to  develop  alternative 
flexibility  proposals  that  will  not 
compromise  the  environmental  benefits. 
EPA  encourages  commenters  to  provide 
suggestions  for  such  alternatives. 

ni.  Potential  Impacts  of  the  SOP 
Standards 

Because  of  the  large  reduction  in  the 
levels  of  emissions  standards  contained 
in  the  SOP  and  the  large  number  of 
engines  that  would  be  subject  to  the 
standards,  EPA  and  the  other  signatories 
of  the  Nonroad  SOP  expect  major 
reductions  in  emissions  to  occur  if  the 
standards  are  implemented.  As  a  part  of 
the  planned  rulemaking,  EPA  will 
include  detailed  analyses  of  the 
emissions  reductions  and  air  quality 
benefits  that  would  result  from 
implementing  the  SOP  standards  in  the 
planned  NPRM.  Based  on  preliminary 
assessments,  EPA  expects  that  the 
emission  control  program  described  in 
the  SOP  will  reduce  NOx  emissions  on 
the  order  of  800,000  tons  per  year.  Large 
reductions  in  PM  would  result  as  well, 
both  from  reducing  the  carbonaceous 
PM  that  is  directly  emitted  by  nonroad 
diesel  engines  and  from  reducing 
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secondary  nitrate  PM  as  a  result  of  the 
NOx  reductions  described  above. 
Overall,  the  emission  reductions  the 
Agency  believes  will  result  from  the 
standards  contained  in  the  SOP  would 
rank  this  program  among  the  most 
significant  single  mobile-source 
emission  control  programs  EPA  has  ever 
implemented. 

EPA  also  will  include  in  the  NPRM  an 
analysis  of  the  expected  costs  of  meeting 
the  emission  standards  of  the  Nonroad 
SOP.  A  very  approximate  indication  of 
possible  cost  impacts  can  be  g&ined 
from  the  cost  analyses  developed  by  the 
Agency  in  the  past  for  similar  levels  of 
emissions  control  on  highway  HDEs. 
EPA  estimated  the  per-engine  cost  of 
reducing  the  highway  HDE  NOx 
standard  from  6.0  to  5.0  g/bhp-hr 
(effective  in  1991)  at  less  than  $100  (50 
FR  10653,  March  15.  1985);  from  5.0  to 
4.0  g^hp-hr  (1996)  at  less  than  $100  (58 
FR  15801,  March  24,  1993);  and  from 
4.0  g/bhp-hr  NOx  to  2.5  g^hp-hr 
NOx+NMHC  (proposed  for  2004)  at  less 
than  $500  (61  FR  33421,  June  27,  1996). 
Thus  EPA's  estimate  of  the  overall  cost 
for  reducing  emissions  from  6.0  g/hp-hr 
NOx  to  2.5  g/bhp-hr  NOx+NMHC  is  in 
the  range  of  several  hundred  dollars  per 
highway  HDE.  This  emission  reduction 
is  similar  to  the  reduction  from  6.9  g/ 
bhp-hr  NOx  (the  nonroad  Tier  1  level) 
to  3.0  g/hp-hr  NOx+HC  (the  Nonroad 
SOP  Tier  3  level  for  larger  engines).  The 
Agency  recognizes  that  comparisons  of 
this  sort  do  not  account  for  such 
differences  as  the  potential  costs  of 
nonroad  equipment  redesign,  relative 
penetration  of  electronic  fuel  controls 
and  tiut»ocharging,  relative  market  sizes 
and  degree  of  product  diversity,  special 
factors  in  small  engine  design,  and  costs 
of  controlling  other  pollutants.  These 
factors  will,  of  course,  be  included  in 
the  NPRM  analysis. 

rv.  Public  Participation 

The  Agency  is  conunitted  to  a  full  and 
open  regulatory  process  and  looks 
forward  to  input  from  a  wide  range  of 
interested  parties  as  the  rulemaking 
process  develops.  If  EPA  proceeds  as 
expected  with  a  proposed  rule,  these 
opportunities  will  include  a  formal 
pubUc  comment  period  and  a  pubhc 
hearing.  EPA  encourages  all  interested 
parties  to  become  involved  in  this 
process  as  it  develops. 

With  today's  action,  EPA  opens  a 
comment  period  for  this  Supplemental 
ANPRM.  Comments  will  be  accepted 
thro\igh  February  3, 1997.  The  Agency 
strongly  encourages  comment  on  all 
aspects  of  the  SOP  and  the  overall 
emission  control  program  it  lays  out. 
The  most  useful  comments  are  those 
supported  by  appropriate  and  detailed 


rationales,  data,  and  analyses.  All 
comments,  with  the  exception  of 
proprietary  information,  should  be 
directed  to  the  EPA  Air  Docket  Section. 
Docket  No.  A-96-40  before  the  date 
specified  above. 

Commenters  who  wish  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  from  other  comments 
by  (1)  labeling  proprietary  information 
"Confidential  Business  Information" 
and  (2)  sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
FOR  FURTHER  INFORKWDON  CONTACT)  and 
not  to  the  public  docket.  This  will  help 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 
If  a  commenter  wants  EPA  to  use  a 
submission  of  confidential  information 
as  part  of  the  basis  for  an  NPRM,  then 
a  nonconfidential  version  of  the 
document  that  summarizes  the  key  data 
or  information  should  be  sent  to  the 
docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  in 
accordance  with  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  the 
submission  when  it  is  received  by  EPA. 
it  will  be  made  available  to  the  public 
without  further  notice  to  the 
commenter. 

V.  Copies  of  Documents 

This  Supplemental  Advance  Notice 
and  the  Nonroad  SOP,  as  well  as  the 
August  31,  1995  ANPRM,  are  available 
in  tie  public  docket  as  described  under 
ADDRESSES  above.  These  dociunents  are 
also  available  electronicaDy  on  the 
Internet  and  on  the  Technology  Transfer 
Network  (TTN). 

A.  Internet 

This  Supplemental  Advance  Notice 
and  related  documents  may  be  found  on 
the  Internet  as  follows: 

World  Wide  Web 

http.//www.epa.gov/omswww 

FTP 

ftp://ftp.epa.gov  Then  CD  to  the  /pub/ 
gopher/OMS/  directory 

Gopher 

gopher://gopher.epa.gov:70/l  1/ 
Offices/Air/OMS 

Alternatively,  go  to  the  main  EPA 
gopher,  and  follow  the  menus: 
gopher.epa.gov 

EPA  Offices  and  Regions 
Office  of  Air  and  Radiation 
Office  of  Mobile  Sources 


B.  Technology  Transfer  Network  (TTN) 

The  Technology  Transfer  Network 
(TTN)  is  an  electronic  bulletin  board 
system  (BBS)  operated  by  EPA's  Office 
of  Air  QualitN  Planning  and  Standards. 
Users  are  able  to  access  and  download 
TTN  files  free  of  charge  (except  for  the 
cost  of  the  phone  call)  on  their  first  call 
using  a  personal  computer  and  modem 
as  follows: 

TTN  BBS:  919-541-5742  (1200- 
14400  bps,  no  paritv.  8  data  bits.  1  stop 
bit) 

Voice  Helpline:  919-541-5384 

Also  accessible  via  internet:  TELNET 
ttnbbs.rtpnc.epa.gov  Off-line:  Mondays 
from  8:00  AM  to  12:00  Noon  ET 

VI.  Statutory  Authority 

Section  213  of  the  amended  Clean  Air 
Act.  42  use  7547(a).  EPA  conducted  a 
study  of  emissions  from  nonroad 
engines,  vehicles  and  equipment  in 
1991.  Based  on  the  results  of  that  study, 
EPA  determined  that  emissions  of  NOx, 
volatile  organic  compounds  (including 
HC),  and  CO  from  nonroad  engines  and 
equipment  contribute  significantly  to 
ozone  and  CO  concentrations  in  more 
than  one  NAAQS  nonattainment  area 
(see  59  FR  31306.  June  17.  1994) 
Having  made  these  determinations, 
Section  213(a)(3)  of  the  Act  requires 
EPA  to  promulgate  (and  from  time  to 
time  revise)  emissions  standards  for 
those  classes  or  categories  of  new 
nom-oad  engines,  vehicles,  and 
equipment  that  in  EPA's  judgment  cause 
or  contribute  to  such  air  pollution. 

Where  EPA  determines  that  other 
emissions  from  new  nonroad  engines, 
vehicles,  or  equipment  significantly 
contribute  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
pubhc  health  or  welfare.  Section 
214(a)(4)  authorizes  EPA  to  establish 
(and  from  time  to  time  revise)  emission 
standards  from  those  classes  or 
categories  of  new  nonroad  engines, 
vehicles,  and  equipment  that  EPA 
determines  cause  or  contributor  to  such 
air  pollution. 

Vn.  Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA). 
Pubhc  Law  104—4,  EPA  must  prepare  a 
budgetary'  impact  statement  to 
accompany  any  general  notice  of 
proposed  rulemaking  or  final  rule  that 
includes  a  Federal  mandate  which  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  miUion 
or  more.  Under  Section  205.  for  any  rule 
subject  to  Section  202  EPA  generally 
must  select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
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alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Under  Section 
203.  before  establishing  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments,  EPA 
must  take  steps  to  inform  and  advise 
small  governments  of  the  requirements 
and  enable  them  to  provide  input. 

EPA  has  determined  that  the 
requirements  of  UMRA  do  not  extend  to 
advance  notices  of  proposed  rulemaking 
such  as  this  Supplemental  Advance 
Notice. 

Vm.  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  Public  Law  104-121. 
amended  the  Regulatory  Flexibility  Act 
and  is  intended  to  assure  that  concerns 
about  small  entities  are  adequately 
considered  during  the  development  of 
new  regulations  which  affect  them. 
SBREFA  does  not  formally  apply  to 
advance  notices  Uke  this  Supplemental 
ANPRM.  However.  EPA  has  twgun  to 
consider  how  small  entities  would  be 
affected  by  the  potential  new  standards 
of  the  SOP. 

In  contrast  to  the  relatively  small 
number  of  fairly  large  companies  that 
dominate  the  heavy-duty  highway 
engine  and  truck/bus  industries  and  the 
primarily  domestic  market  these 
industries  serve,  the  nonroad  diesel 
industry  is  made  up  of  a  large  number 
of  engine  manufacturers  and  a  still 
larger  number  of  equipment 
manufactiirers.  many  of  which  do 
business  internationally.  Some  of  these 
equipment  manufacturers  are  relatively 
small  businesses  that  may  be  impacted 
differently  than  larger  equipment 
manufacturers  as  new  technologies  are 
incorporated  into  nonroad  diesel 
engines. 

Equipment  manufacturers  were 
involved  in  the  Nonroad  SOP 
discussions  and,  as  discussed  above,  the 
final  SOP  includes  several  provisions 
which  will  provide  flexibility  to 
nonroad  equipment  manufactiirers. 
especially  smaller  manufacturers, 
without  harming  the  overall  emission 
benefits  of  the  program.  EPA  plans  to 
minimize  any  disproportionate  impact 
on  smaller  nonroad  equipment 
manufacturers  and  will  work  with 
representatives  of  such  entities  as  the 
formal  proposal  is  developed,  including 
ihe  preparation  of  a  Regulatory 
Flexibihty  Analysis.  EPA  requests 
comment  on  the  impacts  of  the  program 
outlined  in  the  SOP  on  small  entities; 
such  comments  will  help  the  Agency 
meet  its  obligations  under  SBREFA. 


IX.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (Oct.  4,  1993)).  the  Agency  must 
determine  whether  this  regulatory 
action  is  'significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  any  regulatory 
action  (including  an  advanced  notice  of 
proposed  rulemaking)  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obhgations  of  recipients  thereof;  or, 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President  s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  Supplemental  Advance  Notice 
was  submitted  to  OMB  for  review  as 
required  by  Executive  Order  12866.  Any 
MTitten  comments  from  OMB  and  any 
EPA  response  to  OMB  comments  are  in 
the  pubUc  docket  for  this  Notice. 

List  of  Subfects  in  40  CFR  Part  89 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Diesel  fuel,  Motor 
vehicles.  Motor  vehicle  pollution, 
Reporting  and  recordkeeping 
requirements.  Research. 

Dated:  December  20,  1996. 
Carol  M.  Browner, 

Administrator 

Appendix — Nonroad  Compression- 
Ignition  Engine  Statement  of  Principles 

Nonroad  Compression-Ignition  Engine 
Statement  of  Principles 

Members  of  the  nonroad  compression- 
ignition  (CI)  engine  and  equipment  industry, 
the  U.S.  Environmental  Protection  Agency 
(EPA)  and  the  California  Air  Resources  Board 
(ARB)  (collectively,  the  Signatories) 
recognize  the  importance  of  preserving  the 
environment  while  maintaining  a  strong 
industry  This  Statement  of  Principles  (SOP) 
increases  certainty  and  stability  for  the 
nonroad  CI  engine  and  equipment  industry 
which  is  vital  for  their  business  planning.  It 
also  ensures  cleaner  air  in  a  manner  which 
is  both  realistic  for  industry  and  resp)onds  to 
environmental  needs.  With  this  SOP  the 


nonroad  Q  engine  and  equipment  industry 
has  stepped  forward  to  become  a  leader  in 
environmental  protection,  and  industry  and 
government  will  work  as  partners  to  bring 
about  cleaner  air. 

EPA  and  ARB  have  recently  established 
programs  to  control  emissions  from  nonroad 
engines.  EPA  and  ARB  recognize  these 
engines  are  sources  of  ozone-forming  oxides 
of  nitrogen  (NOx)  and  hydrocarbons  (HC),  as 
well  as  of  particulate  matter  (PM)  and  other 
pollutants,  all  of  which  raise  concerns  for 
public  health  and  the  environment.  The 
current  Tier  1  regulations  for  large  CI 
nonroad  engines  are  primarily  focused  on 
achieving  significant  NOx  reductions  as  early 
as  possible  and  are  being  phased  in  by 
horsepower  level  beginning  in  1996.  At  the 
time  of  finalizing  the  Tier  1  regulations,  EPA 
and  ARB  recognized  that  more  stringent 
standards  for  these  engines,  and  further 
evaluation  of  the  test  procedure  by  which 
compliance  with  the  standards  is  measured, 
would  likely  be  needed  in  the  future  to  help 
meet  air  quality  goals.  These  agencies  also 
recognized  the  need  to  control  emissions 
from  spark-ignited  (SI)  and  other  CI  nonroad 
engines  as  well. 

Although  recent  progress  in  improving  the 
nation's  air  quality  has  been  encouraging, 
EPA  and  ARB  believe  there  is  strong 
evidence  that  currently  adopted  measures  are 
insufficient  to  offset  such  factors  as  the 
growth  in  vehicle  and  equipment  sales  and 
usage.  The  states  and  others  have  strongly 
urged  EPA  to  undertake  new  programs  to 
achieve  further  cost-effective  emission 
reductions  in  a  time  frame  consistent  with 
the  Clean  Air  Act  attainment  goals.  In 
response,  among  other  initiatives,  EPA  and 
ARB  have  initiated  a  program  to  further 
reduce  emissions  from  heavy-duty  on- 
highway  vehicles  and  nonroad  engines. 

The  industries  that  produce  these  engines 
have  also  stepped  forward,  expressing  a 
desire  to  develop  and  use  cost-effective 
emission  control  technologies  to  help  meet 
the  nation's  air  quality  goals.  EPA  and  ARB 
have  consulted  with  these  industries  to  help 
craft  proposals  that  provide  the  needed  air 
quality  benefit.  The  effectiveness  of  this 
approach  is  evidenced  by  the  issuance  of  a 
joint  Statement  of  Principles  (SOP)  on  July 
11, 1995,  outlining  a  proposal  for  stringent 
new  nationwide  standards  for  on-highway 
heavy  duty  engines.  EPA  followed  up  that 
SOP  with  an  Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  and  a  Notice  of 
Proposed  Rulemaking  (NPRM).  The  1995 
SOP  expressed  an  intent  by  the  Signatories 
to  pursue  a  similar  SOP  for  heavy-duty 
nonroad  engines. 

After  considerable  discussion  between 
EPA,  ARB,  and  the  nonroad  engine  and 
equipment  industries,  this  SOP  has  been 
completed.  The  Signatories  expect  major 
reductions  in  emissions  from  the  standards 
set  forth  in  this  SOP.  For  nonroad  Q  engines 
rated  at  50  hp  (37  kW)  and  higher,  the  Tier 
2  and  Tier  3  standards  together  will  achieve 
about  a  75  percent  reduction  in  NOx  from 
uncontrolled  levels.  The  Tier  2  standards  for 
PM  represent  about  a  40  percent  reduction 
bora  current  levels.  For  nonroad  Q  engines 
rated  at  less  than  50  hp,  the  Tier  2  standards 
are  expected  to  result  in  NOx  and  PM 
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reductions  similar  to  those  from  the  Tier  2 
standards  for  engines  rated  at  50  hp  and 
higher. 

The  Signatories  agree  that  EPA  should 
issue  an  ANPRM  in  1996  and  an  NPRM  in 
1997  consistent  with  the  points  outlined  in 
this  document.  A  final  rule  would  follow  by 
February  1998.  However,  this  SOP  does  not 
change  the  importance  of  EPA  demonstrating 
the  need  for  the  standards  described  below 
and  EPA's  obligation  to  meet  the  criteria  of 
the  Clean  Air  Act  in  fmalizing  any  rule, 
including  complying  with  all  applicable 
rulemaking  procedures. 

1.  Scope 

This  SOP  concerns  CI  nonroad  engines  as 
defined  in  40  CFR  89.2,  and  the  nonroad 
equipment  powered  by  these  engines,  with 
the  exception  of  engines  used  in  aircraft, 
underground  mining  equipment, 
locomotives,  and  marine  vessels.  However, 
propulsion  and  auxiliary  marine  CI  engines 
rated  at  less  than  50  hp  (37  kW)  are 
included. '  EPA  is  addressing  marine  d 
engines  rated  at  50  hp  and  higher  separately 
from  this  SOP. 

Although  EPA  and  ARB  have  made 
significant  progress  in  SOP  discussions  with 
the  manufacturers  of  nonroad  SI  engines 
rated  at  above  25  hp  (19  kW)  (as  well  as  the 
manufacturers  of  equipment  using  these 
engines),  these  discussions  have  not  yet 
reached  a  stage  that  would  allow  inclusion  of 
these  engines  in  this  SOP.  EPA  and  ARB  will 
pursue  the  development  of  an  SOP  for 
nonroad  SI  engines  above  25  hp  by  the  end 
of  1996.  Such  an  SOP  would  assist  the 
nonroad  engine  and  equipment 
manufacturers  in  their  pnxluct  planning.  The 
Signatories  recognize  the  p>ossible 
competitive  effects  of  regulating  CI  and  SI 
engines  separately,  and  EPA  and  ARB  will 


take  those  effects  into  account  in  the 
development  of  an  SI  engine  SOP. 

2.  National  Standards  for  Q  Nonroad  Engines 

This  SOP  seeks  to  establish  a  nationwide 
program  that,  in  real-world  ojperating 
experience,  achieves  the  emission  control 
levels  indicated  below.  Recognizing  that  real- 
world  control  is  closely  linked  to  the  test 
procedure  by  which  conformance  with 
standards  is  measured,  the  following 
discussion  of  standards  should  be  read  hi  the 
context  of  the  test  procedure  discussion  that 
follows  it.  The  Signatories'  goal  is  a 
combination  of  emission  standards  and  test 
procedures  that  achieves  real- world  emission 
reductions  corresponding  to  these  standards, 
provided  that  such  standards  are 
technologically  feasible  and  cost  effective, 
taking  into  consideration  both  engine  and 
equipment  manufacturer  costs. 

a.  NMHC,  NOx.  CO  and  PM  Standards 

EPA  will  propose  combined  standards  for 
nonmethane  hydrocarbons  (NMHC)  and 
"NOx.  and  separate  standards  for  carbon 
monoxide  (CO)  and  PM.  These  standards 
would  apply  to  any  affected  engine  that  is 
newly  manufactured  on  or  after  January  1  of 
the  year  indicated  in  the  following  table, 
except  as  provided  in  Section  5, 
Implementation  Flexibility,  below.  While 
this  SOP  does  not  specify  PM  standards  in 
Tier  3,  the  Signatories  acknowledge  that 
there  is,  in  general,  an  inverse  relationship  in 
controlling  certain  pollutants  (e.g.,  NOx  and 
PM).  The  Signatories  recognize  that  the 
manufactiirer  signatories  have  agreed  to  the 
Tier  3  NMHC-t-NOx  standards  set  forth  below 
on  the  condition  that  there  would  be  no 
further  reduction  in  PM  or  CX)  from  Tier  2 
levels.  If  such  reductions  should  be 
profKJsed,  EPA  will  take  the  reductions  into 


account  in  its  review  of  the  feasibility  of  the 
proposed  Tier  3  N'MHC-t-NOx  standards  (see 
Section  4.  Feasibility  Review,  below).  The 
Signatories  recognize  the  role  that  direct 
injection  engine  technology  plays  in  the  less 
than  50  hp  nonroad  engine  market  and 
expect  the  standards  set  forth  in  this  SOP  to 
allow  for  the  continued  existence  of  that 
technology.  As  part  of  the  feasibility  review 
(see  Section  4  below),  EPA  will  assess  the 
progress  in  meeting  Tier  2  standards  for  those 
engines  using  direct  injection  technology, 
b  Smoke 

The  Signatones  support  the  completion 
and  worldwide  adoption  of  the  new  smoke 
test  being  developed  by  the  International 
Standards  Organization  (ISO  8178-9)  EPA 
intends  to  propwse  to  replace  its  current 
smoke  test  with  the  ISO  test  procedure  for 
the  sake  of  harmonization  and  improved 
control  of  smoke,  provided  that  it  provides 
for  a  level  of  smoke  control  at  least  as 
adequate  as  the  current  test.  EPA  will  also 
propose  to  extend  the  smoke  standards  that 
were  adopted  in  the  Tier  1  rule  to  the  under 
50  hp  engine  category,  and  will  evaluate  the 
appropriateness  of  any  changes  to  the  smoke 
standards  for  all  engine  size  categories  in 
formulating  the  proposal. 

c.  Crankcase  Emissions 

For  several  years,  emission  regulations  for 
on-highway  engines  have  required  that 
crankcase  emissions  be  eliminated,  except  in 
the  case  of  turbocharged  diesel  engines, 
which  present  sf)ecial  difficulties  in 
designing  for  closed  crankcase.  EPA  will 
propose  to  extend  this  requirement  to 
covered  nonroad  engines  (including  the 
provision  for  excepting  turbocharged  diesel 
engines) 


NMHC+NOx  /  CO  /  PM  in  g/hp-hr  (9*W-hf) 


hp(kW) 


1999 


2000 


2001 


2002 


± 


2003 


2004 


2005 


2006 


2007 


<11  (8) 


>11  (8)  .. 
<25  (19) 


>25(19) 
<50(37) 


>S0  (37)  .. 
<100  (75) 


>100  (75)  .. 
<175(130) 

>175(130) 
<300  (225) 

>300  (225) 
<600(450) 

>600(450) 
<750  (560)  . 




7.8  (1C.5) 

6.0  (8.0) 

0.74(1.0) 

7.0  (9.6) 

4.9  (6.6) 

0.60  (0.80) 

7.0  (9.5) 

4.1  (5.5) 
0.60  (0.80) 

Twf  1 


4.8  (6.4) 

2.6  (3  5) 

0.15  (0.20) 


4.8  (6.4) 

2.6  (3.5) 

0.15  (0.20) 


5.6  (7.5) 

4.1  (5.5) 

0.44 

(0.50) 


Tier  2" 

5.6  (7.5) 

6.0  (8.0) 

0.60 

(0.80) 

5.6  (7.5) 

4.9  (6.6) 

0.60 

(0.80) 


Tier  2 

5.6  (7.5) 

3.7  (5.0) 
0.30  (0.40) 

4.9  (6.6) 
3.7  (5.0) 

0.22  (0.30) 
4.9  (6.6) 
2.6  (3.5) 

0.15  (050) 

2008 


Tiers- 


3.0  (4.0) 

2  6  (3.5) 

3  0  (4  0) 
2.6  (3.5) 

3.0  (4.0) 
2.6  (3.5) 


3.0  (4.0) 
3  7  (5.0) 


3.5  (4.7) 
3.7  (5.0) 


'  Currently,  EPA  is  required  under  a  court  order 
to  take  final  action  on  proposed  regulations  for  Q 
marine  engines  by  December  18.  1996.  EPA  will 


seek  appropriate  changes  to  this  order  regarding 
final  action  on  d  inarine  engines  less  than  50  hp 
(37  kW)  to  conform  to  this  SOP. 
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NMHC+NOx  /  CO  /  PM  in  gAip-hr  (g/VW-fir) 


Hp(kW) 

1999 

2000 

2001 

2002 

2003 

2004 

2006 

2006 

2007 

2008 

2750(560)  

4.8  (6.4) 

2.6  (3.5) 

0.15  (0.20) 



These  standards  are  subtect  to  a  feasibility  review  as  discussed  m  Section  4. 
~  See  above  discussion  on  PM  standards. 


3.  Test  Procedures 

In  adopting  a  steady-state  test  cycle  for  its 
Tier  1  final  rule,  EPA  stated  that  further 
study  will  be  required  to  better  characterize 
the  nature  and  level  of  transient  operation 
experienced  by  nonroad  engines  in  actual 
use.  The  Signatories  recognize  that  additional 
data  would  be  beneficial  in  assessing  the 
adequacy  of  the  steady-state  test  in  achieving 
control  of  regulated  emissions,  especiallv 
PM.  in  use.  Other  test  parameters,  such  as  the 
composition  of  the  test  fuel,  may  also  impact 
the  program's  success  in  controlling  in-use 
emissions. 

The  Signatories  further  recognize  (!)  the 
crucial  role  that  the  test  procedure  plays  in 
ensuring  real  emissions  control  in  use,  (2)  the 
critical  importance  of  in-use  emission 
reductions  in  improving  air  quality  and  in 
determining  state  implementation  plan 
credits  under  the  Clean  Air  Act.  (3)  the  effect 
that  changes  to  test  procedures  could  have  on 
industry's  ability  to  design,  test  and  produce 
engines  that  comply  with  the  applicable 
standards  in  the  time  periods  contemplated 
by  the  SOP,  (4)  the  need  for  a  well-planned 
and  well-coordinated  test  program  to  settle 
the  issue  of  test  procedure  adequacy.  (5)  the 
value  of  proceeding  in  concert  with 
international  standard  setting  organizations 
in  adopting  a  harmonized  test  procedure,  and 
(6)  the  potential  for  this  to  be  a  lengthy 
process. 

In  order  to  achieve  major  NOx  reductions 
as  early  as  possible,  EPA  will  propose  that 
the  current  steady-state  test  be  retained  in  the 
adoption  of  this  SOPs  standards.  In  addition, 
the  Signatories  will  initiate  a  comprehensive 
test  program,  coordinated  by  EPA  and 
cooperatively  executed,  to  evaluate  the 
adequacy  of  the  current  test  procedure  for 
achieving  in-use  emissions  rontrol.  The  test 
program  will  be  initiated  within  six  months 
of  signing  this  SOP  and  will  be  completed  by 
December  1998.  The  Signatories  will  also 
engage  interested  parties  in  the  European 
L'nion  (EL'j  in  this  comprehensive  test 
program  with  the  goal  of  gaining  their 
participation  as  partners,  if  possible.  Should 
the  results  of  the  testing  program  indicate 
that  the  test  procedure  does  not  achieve 
adequate  control  of  emissions  in  use.  EPA 
will  initiate  action  to  revise  the  test 
procedure  if  another  test  procedure  is 
expected  to  provide  significantly  better 
control 

It  is  recognized  that  the  standards  in  the 
SOP  are  based  on  the  current  steady-state  test 
procedure.  Further,  all  Signatories  recognize 
that  any  test  cycle  changes  or  additions 
would  likely  complicate  and  delay  industry's 
ability  to  research,  design,  test,  and  produce 
engines  that  comply  with  the  standards 
contained  in  the  SOP.  .As  a  result,  anv 
proposal  to  revise  the  current  test  procedure 
would  propose  that  the  revision  not  be 


implemented  before  Tier  3.  Any  changes  in 
the  test  procedure  will  be  taken  into 
consideration  as  part  of  the  Tier  3  feasibility 
review  outlined  below. 

Engines  rated  at  under  50  hp  are  not 
subject  to  the  current  Tier  1  standards  and 
test  procedure. 

The  Signatories  recognize  that  the 
manufacturer  signatories'  agreement  to  the 
standards  for  these  engines  set  forth  in 
Section  2  of  this  SOP  is  based  on  the 
assumption  that  the  following  test  cycles  are 
adopted: 

Land-based  CI  engines 

Variable-  and  constant-sjjeed  <25  hp 

(19  kW) ISO  8178  G2 

Variable-Sfjeed  25-50  hp 

(19-37  kW) ISO  8178  CI 

Constant-speed  25-50  hp 

(19-37  kW) ISO  8178  D2 

Auxiliary  marine  CI  engines 

Variable-  and  constant-speed  <25  hp 

(19  kW) ISO  8178  02 

Variable-speed  25-50  hp 

(19-37)  kW ISO  8178  CI 

Constant-speed  25-50  hp 

(19-37)  kW ISO  8178  D2 

Propulsion  marine  CI  engines  <50  hp 

(37  kW) ISO  8178  E3 

In  addition,  the  Signatories  recognize  that 
the  manufacturer  signatories'  agreement  to 
the  application  of  the  standards  set  forth  in 
Section  2  of  this  SOP  to  land-based  constant- 
speed  engines  rated  at  over  50  hp  is  based 
on  the  assumption  that  the  ISO  8178  D2  test 
cycle  is  adopted  for  these  engines  as  an 
optional  alternative  to  the  current  steady- 
state  test.  EPA  will  assess  the  adequacy  of  the 
above  cycles  for  the  indicated  engines  and 
propose  appropriate  cycles  in  the  N'PRM.  If 
EPA  should  propose  different  cycles,  then 
EPA  will  reassess  the  feasibility  of  the 
standards  in  light  of  the  proposed  cycles. 

4.  Feasibility  Review 

In  order  to  assess  the  progress  of  the 
industry  in  meeting  the  Tier  3  standards  and 
effect  dates  for  over  50  hp  engines  and  Tier 
2  standards  and  effect  dates  for  under  50  hp 
engines  (hereafter  collectively,  the  "Later 
Standards"),  and  to  ensure  the  lowest 
appropriate  standard  levels  at  the  earliest 
appropriate  time,  EPA  shall  conduct  a  review 
of  any  rule  adopting  the  Later  Standards  .set 
forth  in  this  SOP.  This  review  will  conclude 
in  2001  and  will  commence  with  a  notice 
providing  opportunity  for  public  comment 
on  whether  or  not  the  standards  are 
technologically  feasible  and  otherwise 
appropriate  under  the  Clean  Air  .\a.  After 
the  public  comment  period.  EPA  will  take 
final  action  on  the  review  under  Section  307 
of  the  Clean  Air  Act.  Should  the  Agency 
conclude  as  a  result  of  this  review  that  these 


standards  are  not  technologically  feasible,  or 
are  otherwise  not  appropriate  under  the 
Clean  Air  Act,  it  shall  revise  the  rule  as 
appropriate.  In  any  such  revision,  the 
NMHC-fNOx  standards  are  not  expected  to  bo 
raised  more  than  1.0  g/hp-hr  (1.3  g/kW-hr), 
assuming  no  change  in  the  PM  and  CO 
standards. 

In  reviewing  the  rulemaking  as  set  forth 
above,  EPA  shall  review  the  need  for  and 
feasibility  and  cost  of  the  Later  Standards, 
including,  but  not  limited  to:  (1)  the  need  to 
provide  engine  and  equipment  manufacturers 
an  adequate  period  in  which  to  recoup  the 
capital  investment  required  to  achieve  the 
previous  standards;  (2)  the  need  to  provide 
engine  and  equipment  manufacturers  no  less 
than  four  full  years  of  leadtime^  between  the 
time  the  feasibility  review  is  finalized  and 
the  Later  Standards  become  effective  (while 
maintaining  the  engine  category  phase-in  set 
forth  in  Section  2  above);  (3)  the  need  to 
assess  the  suitability,  effectiveness  and  cost 
of  transferring  on-highway  engine  technology 
to  nonroad  engines  and  equipment;  and  (4) 
the  need  to  assess  the  costs  associated  with 
redesigning  equipment  to  accommodate  the 
Later  Standards. 

The  Signatories  acknowledge  that  the 
standards  set  forth  in  this  SOP  will  require 
a  substantial  investment  for  nonroad  engine 
and  equipment  manufacturers,  and  their 
customers,  and  that  the  affected  nonroad 
industry  ordinarily  requires  a  substantial 
period  of  stability  in  which  to  recoup  such 
an  investment.  The  period  of  stability 
between  the  previous  and  Later  Standards 
ordinarily  would  be  too  short  a  time  in  which 
to  reasonably  recoup  the  investment  needed 
to  comply  with  the  previous  standards  before 
imposing  additional  costs  to  comply  with  the 
Later  Standards.  Thus,  the  Signatories  agree 
that  the  Later  Standards  in  this  SOP  are 
based  on  the  premise  that  no  significant 
equipment  redesign  beyond  that  required  to 
accommodate  engines  meeting  the  previous 
standards  will  be  required  to  acconunodate 
engines  meeting  the  Later  Standards 

As  part  of  the  review  discussed  in  this 
Section,  EPA  will  solicit  information  as  to 
whether  equipment  redesign  will  be  required 
as  a  result  of  changes  to  engines  that  will  be 
required  to  meet  the  Later  Standards.  Should 
such  equipment  redesign  be  required,  EPA 
will  assess  its  significance,  taking  into 
account  the  cost  and  technical  difficulty  of 
such  redesign,  the  need  for  a  period  of 
stability  to  reasonably  recoup  the  investment 
in  equipment  redesign  to  meet  the  previous 
standards,  the  number  of  equipment  models 
affected,  and  other  relevant  factors.  If 
significant  equipment  redesign  is  required  to 
accommodate  engines  meeting  the  Later 


^  In  the  case  of  engines  rated  at  less  than  50  hp, 
no  less  than  two  full  years  of  leadtime. 
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Standards,  EPA  will  propose  appropriate 
measures  to  address  the  burden  of  such 
redesign.  Such  measures  would  include 
flexibilities  similar  to  those  set  forth  in 
Section  5  below,  a  minimum  two-year  ^ 
adjustment  of  the  time  between  the  previous 
standards  and  Later  Standards  for  all  engine 
families  in  each  affected  power  category,  an 
adjustment  to  the  Later  Standards  to  address 
the  need  for  the  redesign,  or  some 
combination  thereof.  EPA  also  may  propose 
additional  measures  as  appropriate  under  the 
Clean  Air  Act.  EPA  and  ARB  acknowledge 
that  this  SOP  will  require  the  industry  to 
make  a  commitment  to  meet  the  Later 
Standards  that  will  require  a  substantial 
period  of  stability. 

EPA's  review  and  assessment  of  the 
feasibility  and  cost  of  the  Later  Standards 
will  include  a  review  of  the  costs  associated 
with  the  Later  Standards  on  a  marginal  cost 
basis,  taking  into  consideration  total 
equipment  production  and  operating  costs, 
not  just  engine  costs.  If  this  assessment 
shows  that  the  nonroad  equipment  industry 
will  exjjerience  significant  adverse  impacts 
firom  changes  in  standards  that  are  too 
frequent,  rapid,  or  costly,  EPA  further 
commits  to  propose  relaxing  the  standards 
and/or  delaying  the  effective  date  of  the 
standards,  consistent  with  relevant 
provisions  of  the  Clean  Air  Act. 

The  Signatories  shall  meet  periodically  to 
provide  updates  on  their  efforts  and  progress 
in  complying  with  this  SOP. 

5.  Implementation  Flexibility 

The  Signatories  recognize  that  new 
emission  standards  may  create  challenges  for 
engine  and  equipment  manufacturers  beyond 
simply  developing  low-emission 
technologies.  The  nonroad  industry  is 
characterized  by  a  diversity  in  engine  models 
and  equipment  applications,  many  of  which 
have  small  markets,  making  it  difficult  to 
rapidly  and  frequently  implement  design 
changes  across  wide  product  lines.  Even 
small  changes  in  engine  designs  can  create 
major  difficulties  for  equipment  makers  with 
low  volume  models,  diverse  product  lines,  or 
inadequate  leadtime  to  respond  to  the 
changes.  If  engine  makers  were  to 
discontinue  engine  models  made  in  small 
volumes,  this  could  cause  market 
disruptions,  esfjecially  for  small 
manufacturers  of  equipment  who  buy  these 
engines,  and  their  customers. 

Problems  of  this  sort  could  be  dealt  with 
by  phasing  new  standards  in  very  gradually. 
However,  in  order  to  gain  the  desired  air 
quality  benefits  as  early  as  possible,  this  SOP 
instead  aims  to  resolve  the  problem  by 
broadening  the  flexibility'  granted  to 
equipment  manufacturers  by  providing  them 
implementation  options.  Thus,  EPA  will 
propose  programs  whereby,  on  an  annual 
basis,  an  equipment  manufacturer  would  be 
allowed  to  install  engines  not  meeting  the 
otherwise  applicable  Tier  2  or  3  standards  for 
engines  50  hp  or  higher  in  some  of  its 
equipment  (Tier  1  standards  for  engines  less 
than  50  hp).  The  following  subsection 
describes  two  such  programs  that  will  be 


'  Minimum  three  years  and  one  year  for  engines 
in  the  175-300  hp  and  300-600  hp  categories, 
respectively. 


proposed,  based  on  a  percent-of-sales 
approach.  The  Signatories  agree  to  work 
together  in  developing  alternative  flexibility 
proposals,  with  the  understanding  that  these 
alternatives  will  not  involve  a  projected  loss 
in  overall  emission  benefits  over  that  entailed 
in  the  below-described  program.  One 
alternative  approach  under  consideration 
would  exempt  equipment  on  an  application- 
specific  basis;  EPA  will,  at  a  minimum,  seek 
comment  on  such  an  approach  in  the  NPRM. 

a.  Equipment  Manufacturer  Phase-in 

Engines  50  hp  or  higher.  For  engines  rated 
at  50  hp  or  higher.  EPA  will  propose  to  allow 
each  equipment  manufacturer  to  install 
engines  certified  to  the  Tier  1  standards  in  a 
maximum  of  1 5  percent  of  the  equipment 
produced  for  sale  in  the  United  States  during 
the  first  year  that  a  new  Tier  2  standard 
applies,  and  in  a  maximum  of  5  percent 
during  each  of  the  six  years  thereafter.  This 
allowance  would  continue  for  a  total  of  seven 
years  after  Tier  2  standards  become  effective 
for  each  engine  category.  At  the  end  of  this 
allowance  period,  equipment  manufacturers 
would  be  required  to  install  Tier  3  engines 
(or  Tier  2  engines  in  any  engine  categories 
without  Tier  3  standards)  in  all  new 
equipment  using  engines  in  the  category. 
However,  if  the  effective  dates  of  Tier  3 
standards  in  any  engine  category  are  delayed 
beyond  those  set  forth  in  Section  2.  the 
allowance  period  for  that  engine  category 
would  be  extended  by  the  same  p>eriod  of 
time.  For  manufacturers  electing  to  take 
advantage  of  the  special  flexibility  provision 
for  farm  and  logging  equipment  described 
below,  the  above-described  flexibility- 
provision  would  apply  to  just  the  non-farm/ 
logging  equipment  the  manufacturer  sells. 

To  avoid  disadvantaging  smaller 
companies  with  limited  product  offerings, 
manufacturers  would  be  allowed  to  exceed 
the  above  jjercent  of  production  allowances 
during  the  same  years  affected  by  the  above 
allowance  program,  provided  they  limit  the 
installation  of  Tier  1  engines  to  a  single 
equipment  model  with  an  annual  production 
level  (for  U.S.  sales)  of  100  pieces  or  less. 

In  addition  to  the  above  general  flexibility 
allowances.  EPA  will  propose  that 
manufacturers  of  farming  or  logging 
equipment  will  be  allowed  to  install  Tier  1 
engines  in  a  maximum  of  30  p)ercent  of  this 
equipment  (produced  for  sale  in  the  United 
States)  during  the  first  year  that  a  new  Tier 
2  standard  applies,  and  in  a  maximum  of  15 
percent  for  each  of  the  seven  years  thereafter 
This  allowance  would  continue  for  a  total  of 
eight  years  after  Tier  2  standards  become 
effective  for  each  engine  category  At  the  end 
of  this  allowance  period,  equipment 
manufacturers  would  be  required  to  install 
Tier  3  engines  (or  Tier  2  engines  m  any 
engine  categories  without  Tier  3  standards) 
in  all  new  farm  or  logging  equipment  using 
engines  in  the  category.  However,  if  the 
effective  dates  of  Tier  3  standards  in  any 
engine  category  are  delayed  beyond  those  set 
forth  in  Section  2.  the  allowance  period  for 
that  engine  category  would  be  extended  by 
the  same  period  of  time. 

Nothing  set  forth  above  would  change  the 
rules  established  in  the  Tier  1  standards 
which  allow  equipment  manufacturers  to  use 


up  existing  stocks  of  noncomplying  engines 
at  the  time  a  new  standard  takes  effect. 

Engines  less  than  50  hp  EPA  will  propwse 
flexibilities  as  described  above  for  equipment 
manufacturers  who  mstall  <50  hp  engines 
into  their  equipment,  except  as  follows: 

(1)  Equipment  manufacturers  will  he 
allowed  to  install  unregulated  engines 
instead  of  Tier  1  engines 

(2)  The  flexibilities  will  expire  after  a  total 
of  four  years.  When  they  expire 
manufacturers  must  install  certified  engines 
in  all  equipment. 

(3)  A  delay  of  the  effective  date  for  the  <50 
hp  Tier  2  standards  does  not  affect  the 
expiration  date  of  the  flexibilities 

b.  Engine  Manufacturer  ABT  and 
Continued  Sales  of  Previous-Standard 
Engines 

EPA  finalized  an  averaging,  banking,  and 
trading  (ABT)  program  in  its  Tier  1  rule  to 
help  engine  manufacturers  meet  the  new 
standards.  Consistent  with  the  NPRM  for 
heavy-duty  on-highway  engines,  EPA  will 
propwse  to  modify  the  existing  ABT  program 
to  eliminate  any  limit  on  credit  life,  to 
eliminate  any  discounts  in  the  way  credits 
are  calculated,  and  to  make  ABT  available  for 
NMHC+NOx  and  PM  These  provisions  will 
apply  to  all  of  the  standards  set  forth  in 
Section  2  except  as  discussed  below.  In 
recognition  of  the  role  ABT  plays  in 
facilitating  the  introduction  of  new 
standards.  EPA  will  reassess  the 
appropriateness  of  these  provisions  as  part  of 
the  feasibility  review  discussed  in  Section  4 
The  Signatories  recognize  that  the 
manufacturers  have  agreed  to  the  standards 
set  forth  in  this  SOP  on  the  condition  that  the 
changes  that  EPA  will  propose  in  the  ABT 
program  are  finalized  and  made  a  part  of 
these  standards. 

EPA  will  also  propose  three  special 
provisions  for  the  ABT  program  for  engines 
rated  at  less  than  25  hp  First,  no  credits 
generated  from  the  sale  of  these  engines 
would  be  allowed  to  be  used  to  demonstrate 
compliance  for  engines  rated  above  25  hp 
Second,  all  credits  generated  from  the  sale  of 
Tier  1  under  25  hp  engines  would  expire  at 
the  end  of  2007.  Finally,  credits  from  the  sale 
of  Tier  1  under  25  hp  engines  would  only  be 
generated  by  engine  families  with  family 
emission  limits  of  less  than  5  6  g'hp-hr  (7  5 
g/kVV-hr)  for  NMHC+NOx  credits  and  0  60  g/ 
hp-hr  (0.80  g/kW-hri  for  PM  credits,  and 
these  credits  would  be  calculated  against 
these  baseline  levels  rather  than  against  the 
actual  Tier  1  standard  levels 

In  addition  to  these  ABT  provisions.  EP.^ 
will  propose  that  engine  manufacturers  be 
allowed  to  continue  to  build  and  s«?li  the 
engines  needed  to  meet  the  market  demand 
created  by  the  equipment  manufacturer 
flexibility  program  set  forth  above  To  avoid 
the  creation  of  unfair  business  advantages, 
the  engine  manufacturer  Signatories  agree 
that,  if  they  decide  to  continue  the 
production  of  such  engines,  they  will  make 
them  available  for  sale  at  reasonable  prices  to 
all  interested  buyers 

Finally,  EPA  also  will  propKJse  to  allow 
engine  manufacturers  to  produce 
unregulated,  Tier  1.  or  Tier  2  engines,  as  the 
case  may  be,  to  meet  customer  needs  for 
replacement  engines,  so  long  as 
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manufacturers  comply  with  the  replacement 
engine  regulations  that  EPA  is  developing 

6.  Harmonization 

The  particifwnts  in  this  SOP  recognize  the 
value  that  harmonizmg  standards  within  the 
United  States  would  have  on  the  cost  of 
producing  engines  and  equipment   EPA  and 
the  California  Air  Resources  Board  will 
pursue  harmonized  standards  and  test 
procedures  for  nonroad  engines  covered  by 
this  SOP  such  that  an  engine  familv  tested 
and  certified  by  EPA  could  be  sold  in 
California  and,  similarly,  an  engine  familv 
tested  and  certified  m  California  could  be 
sold  in  the  rest  of  the  country.  California 
acknowledges  that  the  emission  standards  set 
forth  in  this  SOP  meet  its  needs  for  emission 
reductions  for  the  engines  covered  bv  this 
SOP.  However,  if  these  standards  should  not 
be  implemented  as  proposed,  California's 
obligations  to  comply  with  State  and  Federal 
law,  including  its  State  Implementation  Plan, 
take  precedence  over  this  SOP. 

Furthermore,  the  global  nature  of  the 
nonroad  equipment  and  engine  markets 
argues  for  maximum  harmonization  between 
the  U.S.  standards  and  test  procedures  and 
•hose  of  other  nations.  In  particular,  the 
Eurof)ean  Union  has  developed  standards 
very  similar  to  EPA's  Tier  1  standards  and 
has  proposed  its  own  Tier  2  standards.  The 
Signatories  support  the  goal  of  continued 
harmonization  and  intend  to  work  with  the 
EU.  Ia|ian,  and  other  regulatory  bodies  in 
developing  harmonized  future  standards, 
including  provisions  for  implementation 
flexibility.  Harmonized  standards  and  test 
procedures  will  be  pursued  in  the  program 
developed  under  this  SOP  to  the  maximum 
extent  possible,  provided  that  these  measures 
do  not  compromise  the  other  provisions  of 
this  SOP  or  the  primary  purpose  of  the 
program,  which  is  to  meet  the  air  quality 
needs  of  the  United  States, 

7.  Fuels  and  Lower  Emitting  Alternatives 

The  standards  set  forth  above  contemplate 
the  possibility  of  transferring  on-highwav 
technology  to  nonroad  engines  The 
Signatories  recognize  that:  (1)  on-highway 


engines  currently  are  operated  on  higher 
quality  fuel  than  nonroad  engines.  (2)  fuel 
composition  has  a  significant  impact  on 
emission  performance,  (3)  changes  in  the 
composition  and  improvements  in  the 
qualitv  of  nonroad  fuels  mav  be  needed  to 
make  the  Tier  3  standards  technologically 
feasible  and  otherwise  appropriate  under  the 
Act. 

A  number  of  states  and  other  interested 
parties  have  expressed  strong  interest  in 
programs  to  reduce  emissions  from  nonroad 
engines  beyond  the  levels  established  in  this 
SOP.  These  parties  believe  that  if  a  program 
were  in  place  to  certify  low  emitting  engines 
(both  diesel  and  alternative  fuel  engines),  a 
market  for  these  engines  could  be  created 
through  a  variety  of  incentives  including,  but 
not  limited  to,  marketable  emission  credits 
and  the  prominent  labeling  of  low-pwlluting 
equipment  as  such  This  certification 
program  would  be  dependent  on  the 
establishment  of  a  test  procedure  which 
reasonably  evaluates  the  effectiveness  of 
these  engines  in  achieving  real  m-use 
emissions  trductions. 

Therefore.  EPA  shall  propose  an  optional 
program  for  the  certification  of  very  low- 
emitting  engines  This  program  would 
include,  as  needed,  optional  test  procedures 
and  standards  that  would  encourage  the  sale 
of  engines  providing  benefits  bevond  those 
torresponding  to  the  program  described 
elsewhere  in  this  SOP  in  addition.  EPA  will 
consider  other  programs  to  encourage  the  use 
of  low-emitting  engines  and  emission- 
reducing  fuels. 

8.  Durability 

Ail  Signatories  recognize  that  it  is 
important  that  emissions  control  be 
maintained  throughout  the  life  of  the  engine. 
The  Signatories  will  work  together  to  develop 
appropriate  measures  which  ensure  that 
emission  improvements  are  maintained  in 
use. 

9.  Certification  and  Compliance 

All  Signatories  recognize  that  it  is 
important  to  minimize  the  costs  associated 


with  certification  and  they  commit  to 
working  together  to  streamline  and  simplify 
the  certification  process.  Further,  the 
Signatories  acknowledge  that  the  standards 
set  forth  in  Section  2  of  this  SOP  are  based 
on  the  assumption  that  there  will  be  no 
changes  to  the  enforcement  program  adopted 
as  part  of  the  Tier  1  rule,  except  as 
specifically  set  forth  in  this  SOP.  Finally,  the 
Signatories  also  recognize  that  engine 
manufacturers  will  be  required  to  undertake 
significant  engineering  challenges  in 
relatively  short  time  frames  in  order  to  meet 
the  Tier  2  and  Tier  3  standards  including  the 
challenge  of  stabilizing  initial  production 
variability.  Therefore,  EPA  will  only  impose 
selective  enforcement  audits  (SEA's)  during 
the  first  year  in  which  a  standard  is  in  effect 
for  those  engine  families  where  strong 
evidence  exists  that  SEA  failure  would  be 
likely. 

10.  Research  Agreement 

The  Signatories  recognize  the  benefits  of  a 
joint  industry/government  research  program 
with  the  goal  of  developing  engine 
technologies  which  can  meet  and  exceed  the 
standards  for  nonroad  engines  outlined  in 
this  SOP.  The  Signatories  will  undertake 
development  of  a  separate  research 
agreement  with  goals  of  reducing  NOx 
emissions  to  1.5  g/hp-hr  (2.0  g/kW-hr)  and 
PM  emissions  to  0.05  g/hp-hr  (0.07  g/kW-hr). 
while  maintaining  attributes  of  current 
nonroad  diesel  engines  such  as  fserforraance. 
reliability,  durability,  safety,  efficiency,  and 
compatibility  with  nonroad  equipment. 
These  characteristics  have  allowed  current 
nonroad  diesel  engines  to  serve  as  the  pillar 
of  the  international  nonroad  equipment 
industry.  This  research  agreement  would 
include  certain  of  the  industry  signatories 
below,  EPA,  ARB,  and  other  organizations, 
such  as  the  U.S.  Department  of  Energy,  as  are 
approved  by  the  particip>ants. 

(FR  Doc.  96-32970  Filed  12-31-96;  8:45  am] 
BiLUNG  CODE  S560-50-P 


210 


FffHpral     Wttmiatwtr     I     Vnl       R7       Mrv       1      /     TVlnrcrlair      Tamiom     O       1  00'7      /     t>w.r^T^nr,nA     D.,1,r^.n 


Thursday 
January  2,  1997 


Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  51 

Proposed  Implementation  Requirements 
for  Reduction  of  Sulfur  Oxide  (Sulfur 
Dioxide)  Emissions;  Proposed  Rule 


FMlpra)  Rp<riiztpr  /  Vnl    fi2.  Nn.   1    /  Thiirsdav.  lanuarv  2.   1997   /  Pronosed  Rules 


211 


210 


Federal  Register  /  Vol.  62.  No.  1  /  Thursday,  January  2,  1997  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart51 

[AD-FRL-6«70-8] 
RIN  2060-AA61 

Proposed  Implementation 
Requirements  for  Reduction  of  Sulfur 
Oxide  (Sulfur  Dioxide)  Emissions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  a  new 
intervention  level  program  under  the 
authority  of  sections  301(a)(1)  and  v303 
of  the  Clean  Air  Act  (Act)  to  supplement 
protection  provided  by  the  primary  and 
secondary  sulfur  dioxide  (SO2)  national 
ambient  air  quality  standards  (NAAQS). 
The  program  proposed  today  is  in  lieu 
of  the  three  alternative  implementation 
strategies  for  reducing  high  5-minute 
SO2  concentrations  in  the  ambient  air 
proposed  on  March  7,  1995. 

The  intervention  level  program 
addresses  EPA's  concern  that  a  segment 
of  the  asthmatic  population  mav  be  at 
increased  health  risk  when  exposed  to 
5-minute  peak  concentrations  of  SO2  in 
the  ambient  air  while  exercising 
("exercising"  in  this  case  can  include 
walking  up  stairs  or  hills,  as  well  as 

Category 
Industry  

FederaJ  govemmeni  

State/lribai  government 


more  strenuous  activities).  At  certain 
concentration  levels  or  frequencies, 
such  peaks  can  represent  imminent  and 
substantial  endangerment  to  public 
health.  This  proposed  program  also 
responds  to  comments  received  on  the 
March  7,  1995  proposal. 

In  addition,  EPA  is  reproposing  the 
implementation  strateg\'  for  identifying 
and  prioritizing  areas  with  potential  5- 
minute  SO2  peaks.  The  changes  to  the 
monitoring  strategy  discussed  in  the 
March  7,  1995  proposal  address  pubUc 
comments  regarding  the  flexibility  of 
the  strategy  and  the  criteria  used  to 
identify  sources  for  monitoring. 

Finally.  EPA  has  reviewed  comments 
concerning  the  revisions  to  the  24-hour 
significant  harm  levels  (SHL)  for  SO2 
discussed  in  the  March  7.  1995 
proposal.  After  further  consideration, 
the  EPA  now  believes  the  proposed 
revisions  to  those  levels  are  not  needed 
at  this  time.  The  EPA  is  requesting 
comment  on  whether  the  proposed 
changes  to  the  SHL  are  necessary  or 
should  be  withdrawn. 
DATES:  Written  comments  on  this 
proposal  must  be  received  by  March  3, 
1997.  Persons  wishing  to  present  oral 
testimony  pertaining  to  this  notice 
should  contact  EPA  at  the  address  hsted 
below  under  FOR  FURTHER  INFORMATION 
CONTACT  by  Januar\'  17,  1997.  If  anyone 
contacts  EPA  requesting  to  speak  at  a 


pubUc  hearing,  a  separate  notice  will  be 
published  announcing  the  date,  time, 
and  place  where  the  hearing  will  be 
held. 

ADDRESSES:  Submit  comments  on  this 
proposal  (two  copies  are  preferred)  to: 
Office  of  Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
Room  M  1500,  U.S.  Environmental 
Protection  Agency,  Attention:  Docket 
No.  A-94-55,  401  M  Sti^et,  SW, 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8:00  a.m.  and  5:30 
p.m.  on  weekdays,  and  a  reasonable  fee 
may  be  charged  for  copying.  The  Air 
Docket  may  be  called  at  (202)  260-7548. 
For  the  availability  of  related 
information,  see  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
L.  Crump,  Integrated  Policies  and 
Sti-ategies  Group  (MD-15).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-4719. 

SUPPLEMENTARY  INFORMATION: 
Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  contribute  to  5- 
minute  ambient  SO2  concentrations  that 
pose  a  health  threat  to  sensitive, 
exposed  populations.  Regulated 
categories  and  entities  would  include: 


Examples  of  regulated  entities 


Pulp  and  paper  mills,  lead,  aluminum,  and  copper  smetters,  petroleum  refineries,  iron  and 
steel  mills,  cartx)n  t)lack  manutacturers,  portland  cement  plants,  oil  and  gas  extraction  proc- 
esses, fertilizer  manufacturers,  industrial  and  utility  boilers,  sulfuric  acid  plants. 

Federal  agencies  which  operate  industrial  or  utility  boilers. 

StateAribal  agencies  wtiich  operate  industrial  or  utility  boilers. 


This  table  is  not  intended  to  be 
exhaustive;  furthermore,  entities  Usted 
in  this  table  would  not  necessarily  be 
subject  to  regulation  under  this 
proposed  action.  This  table  is  intended 
only  as  a  guide  for  readers  regarding 
entities  likely  to  be  regulated  by  this 
action.  This  table  hsts  the  types  of 
entities  that  EPA  believes  could 
potentially  be  regulated  by  this  action. 
Other  types  of  entities  not  listed  in  the 
table  could  also  be  regulated.  To 
determine  whether  your  facility. 
company,  business  or  organization 
would  be  regulated  by  this  proposed 
action,  you  should  ascertain  whether 
your  facility,  company,  business,  or 
organization  (1)  emits  SO2.  and  (2)  is 
located  in  an  area  subject  to  ambient  air 
concentrations  that  exceed  the  criteria 
in  §51.154  of  40  CFR.  If  you  have 
questions  regarding  the  apphcabiUty  of 
this  action  to  a  particular  entity,  consult 


the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Availability  of  Related  Information. 

The  1982  revised  criteria  document. 
Air  Quality  Criteria  for  Particulate 
Matter  and  Sulfur  Oxides  (three 
volumes,  EPA-600/8-82-029af-cf, 
December  1982:  Volume  I,  ^4TIS  #  PB- 
84-120401,  $36.50  paper  copy  and 
$9.00  microfiche.  Volume  0,  NTIS  #  PB- 
84-120419,  $77.00  paper  copy  and 
$9  00  microfiche;  Volume  ID.  NTIS  # 
PB-84-120427,  $77.00  paper  copy  and 
$20.50  microfiche);  the  1986  criteria 
document  addendum,  Second 
.Addendum  to  Air  Quality  Criteria  for 
Particulate  Matter  and  Sulfur  Oxides 
(1982):  Assessment  of  Newly  Available 
Health  Effects  Information  (EPA/600/8- 
86-020-F.  NTIS  #  PB-87-176574. 
$36.50  paper  copy  and  $9.00 
microfiche);  the  1994  criteria  document 


supplement,  Supplement  to  the  Second 
Addendum  (1986)  to  Air  QuaUty 
Criteria  for  Particulate  Matter  and  Sulfur 
Oxides  (1982):  Assessment  of  New 
Findings  on  Sulfur  Dioxide  Acute 
Exposure  Health  Effects  in  Asthmatic 
hidividuals  (1994)  (EPA-600/FP-93/ 
002);  the  1982  staff  paper.  Review  of  the 
National  Ambient  Air  Quality  Standards 
for  Sulfur  Oxides:  Assessment  of 
Scientific  and  Technical  Information 
(EPA-450/5-82-007,  November  1982; 
NTIS  #  PB-84-102920,  $36.50  paper 
copy  and  $9,00  microfiche);  the  1986 
staff  paper  addendum,  Review  of  the 
National  Ambient  Air  Quality  Standards 
for  Sulfur  Oxides:  Updated  Assessment 
of  Scientific  and  Technical  Information 
(EPA-450/05-86-013.  December  1986; 
NTIS  »  PB-87-200259.  $19.50  paper 
copy  and  $9.00  microfiche)  and  the 
1994  staff  paper  supplement.  Review  of 
the  National  Ambient  Air  Quahty 
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Standards  For  Sulfur  Oxides:  Updated 
Assessment  of  Scientific  and  Technical 
Information,  Supplement  to  ^he  1986 
OAQPS  Staff  Paper  Addendxun  (1994) 
(EPA^52/R-94-013,  September  1994; 
NTIS  #  PB-95-1 24160,  $27.00  paper 
copy  and  $12.50  microfiche)  are 
available  from:  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161,  or 
call  1-800-553-NTIS.  (Add  $3.00 
handUng  charge  per  order.) 
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SUPPLEMENTARY  INFORMATKM: 

I.  Background 

A.  Overview 

As  discussed  in  the  November  15, 
1994  prop<»al  (59  FR  58958),  EPA 
completed  a  thorough  review  of  the  air 
quality  criteria  and  the  current  SO2 
NAAQS  required  by  sections  108  and 
109  of  the  Act  and  concluded 
provisionally  that  the  current  24-hour 
and  aimual  primary  standards  provide 
adequate  protection  against  the  effects 
associated  with  those  averaging  periods. 
The  key  issue  that  emerged  from  the 
review  is  whether  additional  regulatory 
measiu^s  are  needed  to  provide 
additional  protection  for  asthmatic 
individuals  that  may  be  exposed  to  high 
5-minute  peak  SO2  concentrations. 


As  explained  in  the  March  7,  1995 
Federal  Register  proposal  (60  FR 
12492),  the  available  air  quality  and 
exposure  data  indicate  that  the 
likelihood  that  the  asthmatic  population 
in  general  would  be  exposed  to  5- 
minute  peak  SO2  concentrations  of 
concern,  while  outdoors  and  at  exercise, 
is  very  low  when  viewed  from  a 
national  perspective.  The  data  indicate, 
however,  that  high  peak  SO2 
concentrations  can  occur  around  certain 
sources  with  some  frequency,  and  as  a 
result,  asthmatic  individuals  in  the 
vicinity  of  such  sources  would  be 
subject  to  a  greater  health  risk  than 
asthmatics  not  subject  to  such  peaks  or 
the  nonasthmatic  population.  These 
assessments  lead  EPA  to  beUeve  that  if 
any  additional  regulatory  measures  are 
adopted  to  provide  additional 
protection,  they  should  be  addressed 
through  an  approach  that  focuses  on 
those  locations  where  the  sensitive 
population  is  more  likely  to  be  exposed 
to  high  5-minute  peak  SO2 
concentrations. 

Based  on  these  considerations,  EPA 
requested  comment  on  three  regulatory 
measiues  proposed  on  March  7,  1995  to 
address  high  5-minute  SO2  peaks:  (1) 
augmenting  implementation  of  the 
existing  standards  by  focusing  on  those 
sources  or  source  types  likely  to 
produce  high  5-minute  peak  SO2 
concentrations;  (2)  estabUshing  a  new 
regulatory  program  imdpr  section  303  of 
the  Act  to  supplement  the  protection 
provided  by  the  existing  NAAQS;  and 
(3)  supplementing  the  existing  NAAQS 
with  a  5-minute  NAAQS  of  0.60  parts 
per  million  (ppm). 

The  public  comments  received 
represented  various  concerns  regarding 
the  three  alternatives.  Of  the  many 
comments  received,  the  following 
arguments  appeared  to  be  most 
compelling:  (1)  short-term  peak 
emissions  are  more  of  a  localized  issue 
rather  than  a  widespread  concern  and 
that  instead  of  a  broad  national 
regulatory  program.  States  and  tribes 
should  be  given  the  authority  to  address 
such  issues;  and  (2)  States  and  tribes 
need  more  flexibiUty  to  address 
situations  that  create  exposures  to  high 
short-term  ambient  concentrations, 
especially  in  cases  when  the  short-term 
peaks  are  rare  and  the  potential  for 
expK)Sure  is  low  (for  example,  when  the 
source  is  located  in  a  relatively  isolated 
area).  The  comments  received  confirm 
EPA's  original  assessment  that  high  5- 
minute  peak  episodes  of  SO2  are  not  a 
uniformly  widespread  problem;  rather, 
these  episodes  are  limited  to  certain 
localized  areas  throughout  the  country. 
The  EPA  now  beUeves  that  a  national 
regulatory  program  developed  for 


implementation  by  every  State  and  tribe 
would  be  counterproductive,  placing  an 
administrative  biu-den  on  many  parts  of 
the  country  that  are  not  subject  to  risk 
from  these  peak  concentrations. 

Although  these  episodes  are  few.  it  is 
clear  that  5-minute  SO2  ambient 
concentration  peaks  pose  a  health  threat 
to  sensitive,  exposed  populations,  and 
that  the  severity  of  the  threat  depends 
upon  the  concentration  and  frequency 
of  peak  episodes  eind  the  size  of  the 
population  subject  to  the  peak  episodes. 
Because  ever\'  area  that  is  subject  to 
significant  short-term  peaks  has  its  own 
unique  characteristics,  EPA  agrees  it  is 
prudent  for  States,  local  governments, 
and  tribal  governments  to  assess  each 
individual  situation,  and  if  a  significant 
threat  to  public  health  exists,  act 
appropriately  and  efficiently  to  reduce 
the  risk  to  the  pubhc.  The  EPA  wishes 
to  establish  an  implementation  program 
that  (1)  effectively  addresses  real  health 
concerns,  (2)  provides  States,  tribes,  and 
local  communities  with  a  basis  for 
taking  protective  action,  and  (3) 
provides  flexibility  to  address  a  given 
situation  appropriately- 

For  the  reasons  discussed  in  the  May 
22.  1996  Federal  Register  final  decision 
(61  FR  25565),  EPA  has  concluded  that 
revisions  to  the  existing  SOj  NAAQS  are 
not  appropriate  at  this  time.  In  lieu  of 
the  three  alternative  approaches 
originally  proposed  to  address  5-minute 
concentrations,  EPA  now  proposes  an 
intervention  level  program  under  the 
authority  of  section  303  of  the  Act  to 
address  the  risk  presented  by  5-minute 
SO2  concentrations. 

Because  health  effects  caused  by  5- 
minute  SO2  ambient  concentrations 
tend  to  be  locaUzed  problems,  EPA 
beUeves  the  intervention  level  program 
is  the  appropriate  approach  to  address 
this  concern.  Instead  of  a  uniform 
nationwide  approach  that  might  call  for 
unnecessary  administrative  effort,  this 
program  would  allow  placement  of 
resources  and  efforts  precisely  where 
the  problems  are.  It  would  allow  States, 
tribes,  and  local  governments  to  analy» 
the  variable  issues  relevant  to  peak 
concentration  episodes  in  their 
jurisdiction,  giving  them  the  flexibility 
to  address  the  sources  of  the  peak 
emissions  more  efficiently  and 
appropriately.  The  intervention  level 
program  would  also  provide  a  catalyst 
for  community -based  approaches  to 
environmental  protection  by 
encouraging  States  and  tribes  to 
incorporate  citizen  concerns  and 
complaints  into  their  criteria  for 
assessing  pubUc  health  risk. 
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B.  Rulemaking  Docket 

Docket  No.  A-94-55  has  been 
established  for  supporting 
documentation  for  the  action  proposed 
today.  The  EPA  established  a  standard 
review  docket  (Docket  No.  A-79-28)  for 
the  sulfur  oxides  review  in  July  1979. 
The  EPA  also  established  a  rulemaking 
docket  (Docket  No.  A-84-25)  for  the 
April  26,  1988  proposal  under  section 
307(d)  of  the  Act.  Docket  No.  A-84-25 
was  used  for  the  most  current  review  of 
the  SO2  NAAQS.  Both  of  these  dockets, 
as  well  as  a  separate  docket  established 
for  criteria  document  revision  (Docket 
No.  ECACM:D-79-1),  are  hereby 
incorporated  into  the  rulemaking  docket 
for  the  action  proposed  today. 

II.  Intervention  Level  Program 

A.  Program  Highlights 

The  proposed  intervention  level 
program  is  derived  in  part  from  the  SHL 
program,  which  has  served  in  the  past 
as  a  means  for  implementing  the 
authority  granted  under  section  303  of 
the  Act.  The  SHL  program  was  designed 
to  address  emergency  episodes  that 
occur  where  pollution  levels  build  up 
over  a  period  of  time  to  unhealthy 
levels.  The  SHL  program  establishes  a 
specific  pollutant  concentration  within 
a  given  time  period  that  is  known  to 
pose  a  significant  threat  to  human 
health  and  that  would  require  specific 
measures  on  the  part  of  the  State  or  tribe 
and  emission  sources  to  correct.  In 
addition,  the  program  establishes 
several  degrees  or  levels  of  response 
which  are  triggered  by  pollutant 
concentrations  below  the  SHL.  As  the 
concentration  of  a  pollutant  rises  to 
each  level,  emission  sources  in  the  area 
are  required  to  take  increasingly 
restrictive  action  to  reduce  emissions  as 
specified  in  the  contingency  plan  within 
an  approved  State  implementation  plan 
(SIP).  The  SHL  program  is  a  proactive 
program  designed  to  prevent  an  area 
from  ever  reaching  the  SHL. 

The  EPA  contemplated  using  a  similar 
approach  to  address  5-minute  peak 
emissions  of  SO2,  but  believes  the  SHL 
program  would  not  be  the  best  means 
for  addressing  such  short  term  peak 
episodes.  A  5-minute  ambient 
concentration  peak  encompasses  a  short 
period  of  time  compared  to  the  3-hour 
and  24-hour  periods  used  in  the  SHL 
program.  The  EPA  beUeves  it  is 
impractical  to  expect  industry.  States, 
and  tribes  to  have  a  predetermined 
course  of  corrective  action  in  place  to 
stop  5-minute  peak  episodes  as  they 
occur  because  5-minute  episodes  would 
generally  be  over  before  remedial  action 
could  be  taken  to  stop  them.  In  the  view 
of  the  Administrator,  this  situation  calls 


for  a  more  reactive  approach  as  opposed 
to  the  proactive  approach  called  for  in 
the  SHL  program.  The  EPA  believes  that 
its  authority  under  sections  301(a)(1) 
and  303  of  the  Act  provides  for  the 
creation  of  a  new  program  to  address 
these  short  term  peaks  of  SO2 — the 
intervention  level  program. 

The  intervention  level  program 
proposed  herein  would  be  similar  to  the 
SHL  program  in  that  it  would  establish 
concentration  levels  in  the  CFR  that 
provide  a  basis  for  action  by  States, 
tribes  and  industry  if  those  levels  are 
reached.  As  a  supplement  to  the  four 
concentration  levels  specified  in  the 
SHL  program,  EPA  proposes  a  range  of 
concentrations  under  the  intervention 
level  program.  The  lower  boundary  of 
this  range  would  be  the  concern  level, 
set  at  0.60  ppm  of  SO2,  based  on  a  5- 
minute  hourly  maximum  value  (a  5- 
minute  hourly  maximum  value  for  SOj 
is  the  highest  of  the  5-minute  averages 
from  the  12  possible  nonoverlapping 
periods  during  a  clock  hour).  The  upper 
boundary  of  this  range  would  be  the 
endangerment  level,  set  at  2.0  ppm  of 
SO;,  based  on  a  5-minute  hourly 
maximum  value.  These  intervention 
levels  are  based  on  the  health  criteria 
discus.sed  below  and  in  the  May  22, 
1996  part  50  final  action  (61  PR  25566). 
and  would  be  used  by  States  and  tribes 
along  with  other  factors  to  determine 
whether  occurrences  of  5-minute  SO2 
concentrations  require  action  to  address 
"*   *   *  imminent  and  substantial 
endangerment  to  public  health  or 
welfare,  or  the  environment  *   *   *",  as 
stated  in  section  303  of  the  Act. 

In  the  event  that  the  concern  level 
concentration  is  exceeded  in  a  given 
area,  and  the  State  or  tribe  has  reason  to 
believe  that  the  exceedance  may 
constitute  imminent  and  substantial 
endangerment.  the  State  or  tribe  would 
assess  the  situation  to  determine 
whether  intervention  is  appropriate.  In 
making  this  determination,  the  State  or 
tribe  would  consider  the  magnitude  of 
the  5-minute  peak  concentrations;  the 
frequency  of  the  episodes  (based  on 
those  episodes  detected  by  monitors  and 
an  estimate  of  the  number  of  5-minute 
peaks  not  recorded  by  the  monitoring 
network);  the  history  and  nature  of 
citizen  complaints;  available 
information  on  potential  population 
exposure,  inferred  in  part  by  the 
population  in  the  vicinity  of  the  source; 
the  type  of  process  being  used  (i.e.,  one 
type  of  process  within  a  source  category 
may  be  less  efficient  and  known  to  emit 
more  SO7  than  another);  the  history  of 
past  upsets  or  malfunctions;  the  type  of 
fuel  used;  knowledge  of  how  well  the 
source  is  controlled;  and  any  other 
considerations  the  State  or  tribe  finds  to 


be  appropriate.  Because  the  health 
effects  become  more  severe  as  the  5- 
minute  SO2  concentration  approaches 
the  endangerment  level,  it  is  reasonable 
to  expect  that  the  State  or  tribe  would 
be  more  likely  to  determine  that 
intervention  is  warranted,  and  that  the 
degree  of  intervention  judged  to  be 
necessary  would  increase.  If  the 
endangerment  level  is  exceeded,  thereby 
exposing  a  significant  population  to 
imminent  and  substantial 
endangerment,  the  State  or  tribe  may 
consider  taking  immediate  action  to 
protect  public  health.  Even  in  cases 
when  the  endangerment  level  is 
exceeded,  it  is  conceivable  that  the  State 
or  tribe  may  determine  that  no  action  is 
warranted.  For  example,  if  the 
exceedance  is  linked  to  an  unusual 
circumstance  not  likely  to  reoccur,  or 
causes  minimal  impact  on  public 
health,  the  State  or  tribe  may  conclude 
that  corrective  measures  are  not  needed 
at  this  time. 

In  general  the  State  or  tribe  will  assess 
the  health  risk  and  implement 
corrective  measures  under  the 
intervention  level  program,  not  EPA.  If 
necessary,  EPA  would  take  action  under 
the  authority  of  section  303,  as 
appropriate,  in  the  event  that  the  State 
or  tribe  fails  to  address  (1)  imminent 
and  substantial  endangerment  to  pubhc 
health  presented  by  exceedances  of  the 
endangerment  level,  or  (2)  evidence  that 
exceedances  above  the  concern  level 
(but  below  the  endangerment  level) 
cause  imminent  and  substantial 
endangerment  due  to  their  frequency, 
magnitude,  and  reported  health  impacts. 

B.  Health  Effects  and  Basis  for  Levels 

The  health  effects  associated  with 
exposures  to  the  concern  level,  0.60 
ppm  SO2.  5-minute  block  average,  were 
the  focus  of  EPA's  most  recent  review  of 
the  primary  NAAQS  for  sulfur  oxides 
(measured  as  sulfur  dioxide).  The  health 
effects  and  the  Administrator's 
conclusions  about  the  public  health 
risks  associated  with  exposure  to  the 
concern  level  are  thoroughly  discussed 
in  the  EPA  documents  generated  during 
that  review:  the  criteria  document 
supplement  (EPA,  1994a),  the  staff 
paper  supplement  (EPA  1994b),  the 
November  15,  1994  proposal  (59  FR 
58958)  and  the  May  22.  1996  final 
decision  on  part  50  (61  FR  25566). 
These  documents  are  incorporated  into 
today's  proposal  by  reference. 

The  EPA's  concern  about  the  potential 
public  health  consequences  of 
exposures  to  short-term  peaks  of  SO2 
arose  from  the  extensive  literature 
involving  brief  (2-  to  10-min)  controlled 
exposures  of  persons  with  mild  (and.  in 
some  cases  moderate)  asthma  across  the 
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ranges  of  concentrations  of  SO2  to 
greater  than  2.0  ppm  while  at  elevated 
ventilation  rates.  The  major  effect  of  SO2 
on  sensitive  asthmatic  individuals  is 
bronchoconstriction,  usually  evidenced 
in  these  studies  by  decreased  lung 
function  (i.e.,  decreased  forced 
expiratory  volume  in  1  second  (FEVi) 
and  increased  specific  airway  resistance 
(SR,w))  and  the  occurrence  of  clinical 
symptoms  such  as  wheezing,  chest 
tightness,  and  shortness  of  breath.  The 
proportion  of  asthmatic  individuals  who 
respond,  the  magnitude  of  the  response 
and  the  occurrence  of  symptoms 
increase  as  SO2  concentrations  and 
ventilation  rates  increase.  The  criteria 
document  supplement  (EPA.  1994a) 
contains  a  summary  of  the  literature  on 
the  health  effects  associated  with  brief 
exposures  to  SO2. 

Taking  into  account  the  available 
health  effects  studies  and  the  body  of 
comments  on  the  health  effects,  the 
Administrator  concluded  in  the  May  22, 
1996  final  decision  (61  FR  25566)  that 
a  substantial  percentage  (20  percent  or 
more)  of  mild-to-moderate  asthmatic 
individuals  exposed  to  0.60  to  1.0  ppm 
SO2  for  5  to  10  minutes  at  elevated 
ventilation  rates,  such  as  would  be 
expected  during  moderate  exercise, 
would  be  expected  to  have  lung 
function  changes  and  severity  of 
respiratory  symptoms  that  clearly 
exceed  those  experienced  from  typical 
daily  variation  in  lung  function  or  in 
response  to  other  stimuli  (e.g.,  moderate 
exercise  or  cold/dry  air).  The 
bronchoconstriction  caused  by  brief 
exposures  to  0.6  to  1.0  ppm  SO2  is 
transient  (i.e.,  measiu^ments  of  lung 
function  start  to  improve  when 
exposiue  ceases  or  when  the  individual 
ceases  to  exercise  and  ventilation  rates 
return  to  resting  levels).  However,  for 
many  responders,  the  effects  are  likely 
to  be  both  perceptible  and  thought  to  be 
of  some  health  concern;  that  is,  likely  to 
cause  some  disruption  of  ongoing 
activities,  use  of  bronchodilator 
medication,  and/or  possibly  seeking  of 
medical  attention. 

During  the  regulatory  review  process, 
there  was  some  agreement  by  medical 
experts  that  at  this  concentration,  0.60 
ppm  SO2,  the  frequency  with  which 
such  effects  are  experienced  may  affect 
the  degree  of  public  health  risk.  After 
taking  into  account  the  broad  range  of 
opinions  expressed  by  Clean  Air 
Scientific  Advisory  Committee  (CASAC) 
members,  medical  experts,  and  the 
public  in  the  part  50  final  decision,  the 
Administrator  concluded  that  repeated 
occurrences  of  such  effects  should  be 
regarded  as  significant  from  a  pubUc 
health  standpoint.  Furthermore,  the 
Administrator  determined  that  the 


likely  frequency  of  occurrence  of  such 
effects  should  be  a  consideration  in 
assessing  the  overall  public  health  risk 
in  a  given  situation. 

The  available  scientific  literature 
indicates  that  in  the  range  of  0.60  to  2.0 
ppm  SO2,  there  is  a  dose-response 
relationship  between  SO2  concentration 
and  (1)  the  magnitude  of  the  lung 
function  changes,  and  (2)  the  proportion 
of  the  asthmatic  individuals  expected  to 
respond.  At  1.0  ppm  SO2,  5-minute 
block  average,  approximately  60  percent 
of  the  mild-to-moderate  asthmatic 
individuals  at  elevated  ventilation  rates 
are  likely  to  respond.  The  health  effects 
become  more  pronounced,  with  more 
substantial  changes  in  pulmonary 
function  accompanied  by  symptoms. 
Asthmatic  individuals  may  experience 
mild  bronchoconstriction  without 
symptoms  while  at  rest  (EPA,  1986a; 
EPA,  1986b). 

At  2.0  ppm  SO2,  5-minute  block 
average,  approximately  80  percent  of 
mild-to-moderate  asthmatic  individuals 
at  elevated  ventilation  rates  are  likely  to 
respond.  Effects  can  range  from 
moderate  to  incapacitating.  Asthmatic 
individuals  at  rest  are  likely  to 
experience  moderate 
bronchoconstriction.  A  moderate 
episode  of  bronchoconstriction  can 
increase  the  limg  function  index  SR,w 
^y  100  to  200  percent,  with  a  severe 
response  being  an  SR,w  increase  of  >  200 
percent,  and  incapacitating 
bronchoconstriction  entails  SR,» 
increases  much  greater  than  300  percent 
(EPA,  1994a).  Horstman  et  al.  (1986) 
report  that  12  (of  27)  subjects  in  the 
Roger  et  al.  (1985)  study,  whose  SR,,, 
values  did  not  increase  by  100  percent 
at  1.0  ppm  SO2  or  lower  levels,  were 
also  exposed  to  2.0  ppm  using  the  same 
protocol.  At  this  level,  seven  of  these 
less  sensitive  asthmatic  individuals  had 
SR«»  increases  of  from  100  to  over  600 
percent.  For  a  mcwe  detailed  discussion 
of  the  studies  which  support  this 
assessment,  see  the  1986  criteria 
dociunent  addendum  (Table  7;  EPA, 
1986a),  and  section  IIB  of  the  1986  staff 
paper  addendum  (EPA,  1986b). 

At  3.0  to  5.0  ppm  SO2,  nonasthmatic 
adults  at  mild  exercise  will  experience 
bronchoconstriction,  and  asthmatic 
individuals  at  rest  will  likely  experience 
pronounced  bronchoconstriction.  For  a 
more  detailed  discussion  of  the  health 
effects  of  exposure  to  these  higher 
concentrations  of  SO2,  see  the  1982 
criteria  dociunent  (EPA,  1982a)  and  the 
1982  staff  paper  (EPA,  1982b).  Based 
upon  this  information,  EPA  beheves 
that  exposure  of  a  sensitive  population 
to  a  5-minute  ambient  concentration  of 
2.0  ppm  or  above  would  pose  an 
imminent  and  substantial  endangerment 


to  public  health  and  welfare  and, 
therefore,  would  justify  corrective 
action  under  the  authority  of  section 
303. 

C.  Flexible  Implementation  Strategy 

Like  the  previously  proposed 
implementation  alternatives,  a  key 
element  of  this  new  implementation 
strategy  is  the  relocation  of  existing  SO2 
monitors  to  areas  near  point  sources 
where  peak  SO2  concentrations  may 
exist.  Because  the  monitors  in  the 
existing  State  and  local  area  monitoring 
stations  (SLAMS)  network  were 
designed  to  characterize  urban  ambient 
air  quaUty  associated  with  3-hour,  24- 
hour,  and  annual  SO:  concentrations, 
they  are  not  always  the  appropriate 
means  for  measuring  5-minute  peak  SOj 
concentrations  from  point  sources,  To 
make  existing  monitors  available  for  the 
measurement  of  short-term  peak 
concentrations,  EPA  proposed  certain 
technical  changes  to  the  requirements 
for  ambient  air  monitoring  reference  and 
equivalent  methods  (40  CFR  part  53) 
and  revisions  to  the  ambient  air  quahty 
surveillance  requirements  (40  CFR  part 
58)  in  the  November  15.  1994  (59  FR 
58958)  and  the  March  7.  1995  (60  FR 
12492)  proposals,  respectively. 

The  EPA  believes  these  changes  to  the 
monitoring  requirements  will  give  the 
States  and  tribes  the  flexibility  to 
relocate  existing  monitors  to  areas 
where  5-minute  peak  concentrations 
may  be  of  concern,  and  to  respan  the 
monitors  to  measure  these  peaks.  Under 
the  intervention  level  program,  the 
States  and  tribes  would  be  able  to 
identify  areas  to  be  monitored  based  on 
State  or  tribal  priorities,  source 
emissions,  citizen  complaints,  location 
of  sensitive  populations,  or  other 
variables.  Upon  request,  EPA  would 
assist  State  and  tribal  efforts  to  identify 
and  prioritize  areas  for  monitoring  5- 
minute  peak  concentrations  by 
providing  information  compiled  from 
various  databases.  The  EPA  would  leave 
the  discretion  on  how  best  to  utilize  this 
information  in  siting  monitors  to  the 
States  and  tribes.  If  the  State  or  tribe  has 
ample  reason  to  believe  that  areas 
within  its  jurisdiction  do  not  experience 
health  risks  from  5-minute  peak 
concentrations  (for  example,  no  sources 
with  significant  compliance  issues, 
maintenance  problems  or  upsets:  no 
complaints  about  detrimental  health 
effects  from  short-term  peak  SO2 
concentrations),  the  State  or  tribe  would 
be  justified  in  not  relocating  SO2 
monitors  for  this  purpose. 

ni.  Legal  Authority 

to  the  November  15,  1994  Federal 
Register  action  (59  FR  58958),  EPA 
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discussed  the  legal  authority  for  a 
proposed  regulatory  program  under  the 
authority  of  sections  110(a)(2)(G),  301, 
and  303'of  the  Act.  The  March  7,  1995 
proposal  (60  FR  12492)  described  this 
program  in  greater  detail.  Although  the 
intervention  level  program  proposed 
herein  differs  from  the  section  303 
program  described  in  these  actions,  the 
basic  objective  and  the  legal  authority  to 
establish  it  remain  the  same. 
Consequently,  the  EPA  continues  to  rely 
on  the  legal  authority  discussion 
regarding  sections  301  and  303 
contained  in  the  November  15.  1994 
proposal  and  hereby  incorporates  that 
discussion  bv  reference  (59  FR  58970- 
71). 

In  addition,  the  EPA  believes  that  in 
some  cases  the  potential  health  effects 
that  may  result  from  a  5-minute  peak 
SO2  concentration  above  the  concern 
level  of  0.60  ppm  could  be  an  indicator 
of  substantial  endangerment  to  public 
health  and  welfare,  depending  on  the 
frequency  and  magnitude  of  the  ambient 
peak  concentrations  and  the  likelihood 
that  asthmatic  individuals  will 
experience  exposures  of  concern.  For 
example,  concentrations  above  the 
concern  level  may  present  an 
unacceptable  risk  of  harm  to  asthmatic 
individuals  who  have  not  premedicated 
with  beta-agonist  bronchodilators  and 
are  exposed  at  elevated  ventilation. 
Action  under  the  authority  of  section 
114  to  investigate  the  cause  and 
potential  effect  of  ambient 
concentrations  above  the  concern  level. 
followed  by  corrective  action  under  the 
authority  of  section  303,  might  therefore 
be  warranted  in  some  cases. 
Furthermore,  EPA  believes  that 
exposure  of  a  sensitive  population  to  a 
5-minute  ambient  concentration  of  2.0 
ppm  or  above  would  pose  an  imminent 
and  substantial  endangerment  to  public 
health  and  welfare  and,  therefore, 
would  justify  corrective  action  under 
the  authority  of  section  303 

Unlike  the  section  303  program  EPA 
proposed  on  March  7,  1995,  the 
intervention  level  program  proposed 
today  would  not  require  States  and 
tribes  to  submit  revised  contingency 
plans  to  EPA  requiring  specific  actions 
for  the  State,  tribe,  and  source  to 
undertake  once  an  established  ambient 
SO2  concentration  is  violated.  The  EPA 
believes  that  the  approved  SIP's 
currently  in  force  provide  the  States 
with  adequate  general  authorities  to 
implement  the  intervention  level 
program  without  submittal  of  revised 
contingency  plans  for  approval  by  EPA. 
Section  110(a)(2)(G)  of  the  Act  requires 
that  the  SIP  contingency  plans  contain 
adequate  authority  to  implement  section 
303  programs.  Furthermore,  the  SIP's 


contain  general  enforcement  authority 
that  allows  States  to  request  information 
and  conduct  inspections — in  short,  to 
gather  the  necessary  data  to  determine 
the  appropriate  course  of  action  in  the 
event  that  5-minute  SO2  peaks  pose  a 
threat  to  human  health.  Finally,  many 
SIP's  contain  general  prohibitions 
against  air  pollution  which  provide  the 
States  broad  discretion  to  address 
source-specific  problems.  The  EPA  also 
believes  that  once  the  tribal  rule 
proposed  on  August  25,  1994  (59  FR 
43956)  becomes  final,  tribal 
implementation  plans  (TIP's)  will 
provide  tribes  with  similar  authority. 

The  EPA  believes  the  general 
authority  possessed  by  States  and  tribes 
to  implement  the  intervention  level 
program  under  section  303  is  an 
advantage.  By  eliminating  the  need  for 
States  and  tribes  to  revise  their 
contingency  plans,  as  well  as  the  need 
for  an  extensive  review  and  approval 
process,  the  intervention  level  program 
should  minimize  the  potential 
administrative  burden  on  the  States  and 
tribes.  If  a  particular  State  SIP  or  tribal 
TIP  does  not  contain  adequate  authority 
to  implement  the  intervention  level 
program.  EPA  expects  the  State/tribe  to 
revise  its  SIP /TIP  accordingly  to  provide 
the  necessary  authority.  In  the  event 
that  the  State/tribe  does  not  take  prompt 
action  to  revise  its  SIP/TIP,  EPA  would    • 
issue  a  SIP/TIP  call  for  the  State/tribe. 
The  EPA  interprets  sections  110(a)(2)(G) 
and  303  of  the  Act,  along  with  section 
301  (which  grants  general  authority  to 
prescribe  regulations  necessary  to  carry 
out  the  functions  of  the  Administrator), 
as  providing  adequate  legal  authority  to 
establish  this  program  and  to 
promulgate  the  necessary  regulations  to 
implement  it. 

rv.  Program  Implementation 

A.  Requirements  Associated  with 
Implementation  of  the  Intervention 
Level  Program 

As  stated  earlier,  EPA's  intent  in 
proposing  the  intervention  level 
program  is  that  the  States  and  tribes 
would  be  given  the  flexibility  to  address 
particular  sources  of  5-minute  SO2  peak 
concentrations  in  the  most  efficient  and 
appropriate  manner,  based  on  an  area- 
specific  analysis  of  the  particular 
characteristics  of  peak  ambient 
concentration  episodes  in  their 
jurisdictions.  The  following  discussion 
is  intended  as  a  guide  for  implementing 
the  intervention  level  program  and  is 
not  meant  to  be  prescriptive. 

The  EPA  believes  that  when  the 
concern  level  of  0.60  ppm  has  been 
exceeded  in  a  given  area,  the  State  or 
tribe  should  consider  whether  or  not  the 


situation  presents  a  significant  public 
health  risk.  If  the  number  of 
exceedances  per  year  are  few  in  number, 
or  linked  to  rare  incidents,  the  State  or 
tribe  may  determine  that  no  further 
action  is  warranted  unless  the  frequency 
or  severity  of  the  exceedances  increases. 
If  the  concern  level  is  exceeded  on  a 
more  regular  basis,  or  to  a  more  severe 
degree,  the  State  or  tribe  should  conduct 
a  more  detailed  analysis.  The  analysis 
could  include  elements  such  as 
identification  of  the  sources  that 
contribute  most  to  the  peak  ambient 
concentrations,  the  number  of  observed 
and  projected  exceedances,  the 
magnitude  of  the  exceedances,  the 
nature  and  location  of  the  sources,  the 
proximity  of  the  sources  to  sensitive 
populations,  and  other  pertinent  factors 
needed  to  characterize  the  risk  to  public 
health.  The  State  or  tribe  may  choose  to 
follow  up  the  analysis  with  a 
compliance  inspection  of  the  sources 
that  contribute  to  the  peak  ambient 
concentrations.  If  the  magnitude  of  the 
peak  concentrations  is  significantly 
higher  than  the  concern  level  of  0.60 
ppm  (but  still  less  than  the 
endangerment  level  of  2.0  ppm),  the 
State  or  tribe  may  choose  to  conduct  a 
compliance  inspection  after  only  one 
exceedance.  If  any  of  the  sources  under 
consideration  are  out  of  compliance 
vn\h  their  existing  emission  limits 
(based  on  the  NAAQS  or  other  air 
pollution  requirements),  then  the  State 
or  tribe  would  take  the  necessary  steps 
to  bring  the  sources  into  compliance.  If, 
however,  the  State  or  tribe  determines  a 
substantial  threat  to  public  health  exists, 
but  (1)  finds  it  imlikely  that  bringing 
sources  into  compUance  with  their 
existing  emission  limits  would  prevent 
further  exceedances  of  the  concern 
level,  or  (2)  determines  the  source  to  be 
in  compliance  wiih  applicable  emission 
limits,  then  further  action  in  addition  to 
assuring  compliance  may  be  needed.  In 
such  circumstances,  the  next  step  would 
be  for  the  State,  tribe  and  source  to 
examine  the  sources  of  the  peak 
concentrations.  Once  that  is  determined, 
an  appropriate  approach  to  address  the 
high  peak  concentrations  would  need  to 
be  developed. 

Under  the  intervention  level  program, 
EPA  would  not  specify  a  time  limit  in 
which  States,  tribes  and  sources  must 
take  corrective  action  (whether  it  be 
control  devices,  process  or  operational 
modifications,  or  other  selected 
protective  approach).  However,  EPA 
expects  that  development  and 
implementation  of  any  course  of 
corrective  action  for  a  given  situation 
would  occur  expeditiously  and 
efficiently,  based  on  the  risk  to  public 
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health;  the  specific  processes  or 
operations  at  the  source  that  cause  the 
peak  episodes;  the  available  options  for 
addressing  the  pubUc  health  risk;  the 
reasonable  lead  time  necessary  to  plan, 
design,  procure  and  install  control 
devices  and  process  modifications,  or  to 
implement  alternative  approaches  to 
control;  and  other  pertinent 
considerations,  hnplementation  need 
not  wait  until  the  process  of 
incorporating  the  selected  course  of 
action  into  the  SIP/TIP.  permit,  or  other 
enforceable  agreement  is  complete. 
Once  the  approach  for  addressing  the 
pubhc  health  risk  has  been  determined, 
the  State/tribe  should  issue  a  section 
303  order  to  the  source  to  expedite 
implementation  of  the  selected  action. 

In  determining  the  course  of 
corrective  action.  States,  tribes,  and 
sources  should  keep  in  mind  that  the 
goal  of  the  intervention  level  program  is 
to  prevent  imminent  and  substantial 
endangerment  to  public  health  caused 
by  short-term  peak  ambient 
concentrations.  Control  measures  to 
prevent  recurrences  of  5-minute  SOj 
peaks  may  include  better  maintenance 
of  control  equipment,  better  capture  of 
fugitive  emissions,  raising  the  stack 
height  (refer  to  section  A  under 
Relationship  between  the  Intervention 
Level  Program  and  Existing  Programs), 
restriction  of  operations  during  times  of 
peak  exposure  (e.g.,  conducting 
activities  during  hours  when  fewer 
people  are  outside),  or  other  innovative 
courses  of  action.  In  some  cases  (e.g., 
areas  where  the  risk  is  minimal  due  to 
low  population  density  or  where 
infreiquent  5-minute  peaks  occ  r),  after 
consultation  with  sources  ana  the 
affected  communities,  the  State  or  tribe 
may  determine  that  control  measures 
may  not  be  the  most  appropriate  means 
for  reducing  the  risk  to  the  public.  In 
such  cases,  States  or  tribes,  in 
consultation  with  sources  and  the 
impacted  communities,  may  elect  to 
address  the  health  risk  through 
alternative  approaches.  Examples  of 
alternative  approaches  that  States, 
sources,  and  communities  might  select 
are:  public  education  campaigns  for 
asthma  prevention,  public  warning/ 
notice  of  potential  health  problems  due 
to  peak  episodes  (e.g.,  a  local  alert 
system,  posting  of  areas  where  short- 
term  peaks  occur),  or  providing  support 
for  State,  tribal,  or  local  public  health 
programs.  Should  an  alternative 
approach  be  chosen,  the  State/tribe 
should  ensure  that  the  alternative 
measures  required  of  the  source  are 
federally  enforceable. 

As  the  concentration  approaches  the 
endangerment  level  of  2.0  ppm  averaged 
over  a  5-minute  period,  the  health 


effects,  as  discussed  earlier,  will  become 
more  pronounced  and  severe.  The  EPA 
expects  States  and  tribes  will  be  more 
concerned  about  the  potential  impacts 
and  be  more  assertive  in  pursuing 
corrective  remedies  with  the  sources  as 
the  5-minute  peak  concentrations 
approach  the  endangerment  level.  At 
concentrations  at  or  above  the 
endangerment  level,  EPA  believes  that 
imminent  and  substantial  endangerment 
to  the  public  health  and  welfare  could 
occur,  and  if  such  is  the  case,  urgent 
corrective  actions  would  be  warranted. 
However,  even  an  isolated  exceedance 
of  the  endangerment  level  might  not 
require  corrective  action  if  the  State  or 
tribe  find  that  the  circumstances  related 
to  the  exceedance  are  not  likely  to 
reoccur,  or  that  the  risk  of  exposure  to 
sensitive  populations  is  minimal.  Again. 
EPA  encourages  States  and  tribes  to 
determine  the  appropriate  course  of 
action  for  each  situation  based  on  the 
potential  for  public  exposure  and  the 
risk  to  public  health.  While  the  State/ 
tribe  would  issue  section  303  orders 
requiring  urgent  corrective  actions,  any 
long-term  correctivg  actions  would  have 
the  same  enforceability,  recordkeeping, 
and  comphance  requirements  as 
specified  for  the  concern  level  actions. 

The  EPA  believes  proper  and 
judicious  implementation  of  the 
intervention  level  program  by  States  and 
tribes  would  provide  adequate 
protection  against  the  recurrence  of 
high,  5-minute  SO2  peaks  once  such 
emissions  are  identified  as  a  problem  for 
particular  sources.  In  EPA's  view.  States 
and  tribes,  being  in  the  best  position  to 
assess  the  impact  of  5-minute 
concentrations  in  their  jurisdiction, 
would  have  primary  responsibility  to 
execute  this  section  303  program. 
However,  EPA  would  retain  the 
authority  to  take  whatever  actions  the 
Agency  considers  appropriate  under 
section  303  to  address  these  situations. 
For  example,  if  a  State  or  tribe  does  not 
take  action  after  the  endangerment  level 
has  been  exceeded,  EPA  would  consult 
with  the  State  or  tribe  to  discuss  the 
basis  for  their  decision  not  to  act.  If  EPA 
then  determines  that  corrective  action  is 
warranted  to  protect  pubUc  health,  EPA 
itself  would  take  action.  Similarly.  EPA 
would  consult  with  the  State  or  tribe 
and  take  action  in  cases  where  it  is 
evident  that  fi^uent  exceedances  of  the 
concern  level  constitute  an  imminent 
and  substantial  endangerment  to  public 
health,  and  the  State  or  tribe  has  failed 
to  take  protective  action. 

B.  Compliance  and  Enforcement  Issues 

If  the  State/tribe  decides  that  action  is 
required  under  the  intervention  level 
program  to  abate  the  threat  to  pubhc 


health,  an  effective  means  for  ensuring 
that  the  source  (or  sources)  has 
implemented  the  required  course  of 
action  is  needed.  In  many  cases, 
comphance  would  consist  of  the  State 
or  tribe  ensuring  that  the  source  has 
implemented  the  required  remedies 
(e.g.,  equipment/process  modifications, 
improving  maintenance  to  address 
emissions  contributing  to  short-term 
peaks,  or  a  system  to  alert  the  pubhc 
that  conditions  conducive  to  high  5- 
minute  peak  concentrations  are 
present).  However,  if  there  are  instances 
in  which  emissions  can  be  feasibly 
measured  on  a  5-minute  basis,  or  if  fuel 
samphng  can  be  showTi  to  be  a  feasible 
compliance  indicator,  the  State  or  tribe 
may  elect  to  set  an  emission  limit  and 
use  emission  measurement  or  fuel 
sampling  as  the  method  for  determining 
compliance  with  any  control 
requirements.  In  such  cases,  ambient  air 
monitoring  over  a  reasonable  period 
after  the  implementation  of  the  selected 
approach  would  be  necessary  to  verify 
the  effectiveness  of  the  selected 
corrective  actions. 

Enforcement  of  the  intervention  level 
program  requirements  would  be  based 
on  the  requirements  of  the  applicable 
operating  permit,  enforceable  consent 
order  or  agreements,  or  SIP.  Because 
States  and  tribes  have  differing 
mechanisms  for  implementing  their 
programs,  EPA  believes  States  and  tribes 
are  in  the  best  position  to  determine  the 
most  appropriate  implementation 
mechanism  for  their  situations. 
Nonetheless,  EPA  believes  that  any 
corrective  action  required  of  a  source  by 
the  State/tribe  should  be  effective  and 
practically  enforceable — on  both  the 
State/tribal  and  Federal  levels. 
Furthermore,  the  State/trit)e  should 
provide  opportunity  for  pubhc  notice 
and  comment  on  these  actions.  To  this 
end,  SIP  revisions,  operating  permits, 
court  orders,  or  other  implementation 
mechanisms  that  protide  for  Federal 
enforceability  and  pubhc  participation 
would  be  appropriate  methods  for 
establishing  corrective  actions. 

V.  Relationship  Between  the 
Intervention  Level  Program  and 
Existing  Programs 

A  Impact  on  SIF's.  Attornment 
Planning  and  Implementation 

While  both  the  inter\ention  level 
program  and  the  SIP  address  health 
concerns  caused  by  ambient 
concentrations  of  SO2  in  a  given  area. 
care  should  be  taken  to  distinguish  the 
two  approaches.  While  the  SIP  and  the 
intervention  level  programs  are  both 
meant  to  provide  protection  from  the 
effects  of  ambient  SOj  concentrations, 


216 


Federal  Register  /  Vol.  62.  No.  1  /  Thursday,  January  2,  1997  /  Proposed  Rules 


they  address  different  health  concerns. 
The  SIP  is  intended  for  implementation 
of  the  primary  and  secondary  SO2 
NAAQS,  established  under  sections  108 
and  109  of  the  Act  to  protect  public 
health  with  ah  adequate  margin  of  safety 
and  protect  the  public  welfare.  The 
limits  for  the  NAAQS  as  established  are 
based  on  an  annual  arithmetic  mean,  a 
maximum  24-hour  concentration  and  a 
maximum  3-hour  concentration.  The 
intervention  level  program,  under  the 
authority  of  section  303,  is  designed  to 
address  short-term  (5-minute)  ambient 
concentrations  that  present  imminent 
and  substantial  endangerment  to  public 
health  or  welfare.  While  these  programs 
complement  each  other,  satisfaction  of 
one  program's  requirements  does  not 
necessarily  mean  compliance  with  the 
other.  For  example,  an  area  within  a 
State  may  be  in  compliance  with  the 
requirements  of  the  SIP  and  still  be 
subject  to  5-minute  peaks  of  such 
magnitude  and  frequency  that  action 
under  the  intervention  level  program  is 
warranted.  Similarly,  in  a 
nonattainment  area  where  progress  is 
being  made  toward  meeting  the  SIP 
requirements,  the  State/tribe  may 
conclude  that  action  under  the 
intervention  level  program  is 
unnecessary  if,  for  example  (1)  the  area 
has  no  5-minute  peaks  that  exceed  the 
concern  level,  or  (2)  the  area  has 
infrequent  peak  episodes  that  do  not 
render  a  significant  health  risk. 
Furthermore,  if  any  actions  are  taken  by 
States,  tribes,  or  industry  to  address  5- 
minute  peaks  of  SO2  in  a  given  area, 
care  should  be  taken  to  ensure  that  such 
actions  do  not  conflict  with  the  existing 
SIP  requirement,  or  the  State  or  tribal 
attainment  plan. 

As  an  example,  after  investigating  5- 
minute  SO2  peak  emissions  in  a  given 
area  and  discussing  various  approaches 
with  the  source  and  the  affected 
community,  it  may  be  determined  that 
the  most  cost  efficfent  way  of  addressing 
the  situation  would  be  to  increase  the 
stack  height  of  a  particular  source. 
While  the  impact  of  increasing  the  stack 
height  may  not  be  considered  in 
determining  whether  the  emission 
limitation  requirements  of  the  SIP  are 
satisfied,  and  though  the  source  mav 
already  be  in  compliance  with  all 
applicable  SIP  limits,  it  is  conceivable 
that  the  best  way  to  address  a  given  5- 
minute  concentration  problem  under 
the  intervention  level  program  could  be 
through  the  use  of  dispersion 
techniques  and  intermittent  controls. 
The  EPA  is  not  suggesting  bv  this 
example  that  increasing  stack  heights  is 
generally  an  appropriate  means  for 
addressing  short-term  peaks.  States, 


tribes,  sources,  and  affected 
communities  are  encouraged  to  consider 
other  available  approaches  for 
minimizing  the  risk  from  short-term  SO2 
exposures. 

In  conclusion,  implementation  of  the 
intervention  level  program  cannot  and 
should  not  lead  to  any  relaxation  of  the 
SIP  requirements.  However,  there  will 
be  cases  where  the  implementation  of 
the  intervention  level  program  will 
complement  the  implementation  of  the 
SIP,  if  reductions  in  emissions  are 
achieved.  In  nonattainment  areas  where 
5-minute  SO2  peaks  are  also  prevalent, 
the  State  or  tribe  may  wish  to  coordinate 
attainment  plan  development  so  that  the 
corrective  action  taken  by  the  source  is 
consistent  with  the  objectives  of  both 
the  attainment  plan  and  the  intervention 
level  program. 

B.  Malfunctions 

The  EPA  has  on  occasion  used  its 
enforcement  discretion  in  determining 
how  and  whether  to  act  on  unavoidable 
violations  of  source  emission  limits 
during  periods  of  startup,  shutdown  and 
malfunction  (40  CFR  60.11(d)).  This 
policy  recognizes  thai  during  certain 
startup  and  shutdown  conditions, 
effective  pollutant  control  may 
sometimes  not  be  technically  feasible 
due  to  process  temperatures  and 
pressures  that  have  not  yet  stabilized. 
The  policy  also  recognizes  that  certain 
source  malfunctions  are  not  reasonably 
foreseeable  and  are  unavoidable,  which 
result  in  uncontrolled  emissions  to  the 
atmosphere.  However,  in  some  cases 
these  emissions  may  be  causing  5- 
minute  SO2  peak  concentrations  that 
exceed  the  concern  level  of  0.60  ppm. 
The  State  or  tribe  must  decide  when  and 
if  action  is  needed  to  address  such 
cases.  The  State  or  tribe  may  find  that 
if  exceedances  associated  with 
malfunctions,  start-ups,  or  shutdowns 
occur  frequently  and  pose  a  risk  to 
public  health,  an  appropriate  remedial 
response  (including  controls,  improved 
maintenance,  or  other  alternative 
approaches)  would  be  warranted. 

C.  Significant  Harm  Level  Program 

The  EPA  views  the  SHL  program  and 
the  intervention  level  program  as 
separate  programs  designed  to  address 
different  situations  that  pose  a  threat  to 
public  health.  The  SHL  program 
establishes  corrective  actions  in  advance 
to  address  emergency  episodes  that 
occur  over  a  period  of  time  (in  the  case 
of  SO2.  the  timeframe  would  be  24 
hours  or  more).  The  intervention  level 
program  is  intended  to  address  peak 
concentrations  which  occur  over  a 
relatively  short  timeframe  (5  minutes) 
and,  thereby,  calls  for  the  appropriate 


means  to  address  the  peeiks  to  be 
determined  after  the  peak  episode 
occurs. 

In  most  cases,  no  overlap  between  the 
two  programs  is  expected  to  occiir.  It  is, 
however,  conceivable  that  an  area  may 
be  subject  to  high  SO2  emissions  and 
generate  5-minute  and  24-hour  ambient 
concentrations  of  such  magnitude  that  a 
State  or  tribe  would  have  cause  to  take 
action  under  the  auspices  of  both  the 
intervention  level  and  the  SHL 
programs.  For  example,  an  area 
experiencing  a  24-hour  average  SO2 
concentration  of  1.0  ppm  (the 
significant  harm  level)  would  also 
experience  5-minute  peak 
concentrations  in  excess  of  0.60  ppm 
(the  concern  level  for  the  intervention 
level  program). 

Under  such  circumstances,  EPA 
expects  corrective  action  will  be 
promptly  initiated  through  the  SHL 
program.  Once  the  corrective  action 
required  under  that  program  has  been 
established,  steps  would  be  taken  to 
determine  wheUier  (1)  that  action 
effectively  prevents  5-minute  peak 
concentration  episodes  in  excess  of  the 
intervention  levels,  or  (2)  if  the  5- 
minute  episodes  occur  independently  of 
events  in  which  the  24-hour  episode 
levels  are  exceeded.  In  the  latter  case. 
States  and  tribes  would  be  expected  to 
take  further  action  under  the 
intervention  level  program  as  necessary. 

D.  Acid  Rain  Program 

Under  the  acid  rain  program,  sources 
(primarily  coal-fired  electric  utilities) 
are  given  flexibiUty  in  how  they  choose 
to  meet  their  emissions  reductions, 
including  the  buying  or  selling  of  SO2 
emissions  allowances.  Regardless  of  the 
number  of  SO2  allowances  a  source 
holds,  it  may  not  emit  at  levels  that 
would  violate  Federal,  State,  or  tribal 
emission  requirements  established 
under  title  I  of  the  Act  to  protect  public 
health,  including  any  emission 
requirements  that  would  be  established 
to  carry  out  the  intent  of  the 
intervention  level  program. 

VI.  Community  Involvement  in  the 
Intervention  Level  Program 

As  stated  earlier,  the  intervention 
level  program  as  designed  would  give 
States,  tribes,  local  governments,  and 
communities  the  authority,  ability  and 
flexibility  to  address  localized  health 
concerns  caused  by  5-minute  SO2 
episodes  more  effectively.  While  State 
or  tribal  regulatory  agencies  and 
industrial  sources  would  be  expected  to 
be  primarily  responsible  for 
implementing  the  intervention  level 
program,  members  of  the  local 
community,  whose  health  may  be 
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significantly  impacted  by  peak  ambient 
SO2  concentrations,  have  a  primary 
interest  in  the  implementation  of  this 
program.  The  EPA  encourages  the 
States,  tribes,  industry,  and  local 
citizens  to  work  together  through  the 
intervention  level  program  to  identify 
areas  subject  to  5-minute  peaks,  to 
assess  the  need  for  corrective  action, 
and  to  develop  corrective  solutions. 

When  identifying  areas  that  are 
subject  to  high  ambient  peaks.  States 
and  tribes  may  not  wish  to  limit  their 
analysis  to  ambient  air  monitoring  and 
risk  analysis.  The  States  and  tribes  may 
want  to  consider  the  number  and  nature 
of  citizen  complaints  received  as  an 
indicator  of  a  potential  public  health 
problem  and  apply  appropriate 
resources  to  receiving,  reviewing,  and 
addressing  the  concerns  of  citizens  and 
commimity  groups.  The  EPA 
recommends  that  citizens  who  express 
concern  about  the  health  and  welfare 
effects  due  to  high  ambient 
concentration  peaks  be  given  the 
opportunity  to  present  and  clarify  their 
concerns  to  the  State  or  tribe.  Citizens, 
in  turn,  should  be  informed  of  the  types 
and  levels  of  information  that  would  be 
most  helpful  in  determining  links 
between  peaks  and  health  effects  and  be 
given  every  opportunity  to  gather  and 
provide  that  information.  The  EPA  can 
serve  as  an  information  resoiuxie  for 
States,  tribes,  and  citizens  providing  the 
information  it  has  available  regarding 
health  effects,  risk  analysis,  ambient  air 
concentrations,  monitoring,  and  other 
issues,  if  requested. 

After  the  State  or  tribe  completes  its 
assessment  of  the  health  risks  in  an  area 
caused  by  5-minute  SO2  concentrations, 
it  may  determine  one  of  three  things  in 
an  area:  (1)  measures  to  protect  the 
public  health  are  needed.  (2)  measures 
to  protect  the  pubhc  health  are  not 
needed,  or  (3)  more  information  is 
needed  to  reasonably  determine  if 
protective  measures  are  needed.  The 
EPA  encourages  States  and  tribes  to 
keep  local  citizens  and  community 
groups  informed  during  the  decision- 
making process,  to  explain  the  factors 
and  information  used  to  supporting  the 
decision,  and  to  provide  citizens  ample 
opportunity  to  comment  if  they  disagree 
with  the  decision. 

If  the  State  or  tribe  decides  that 
measures  to  protect  the  public  health 
are  necessary,  EPA  recommends  that  the 
protective  measures  be  developed 
through  a  collaborative  process 
involving  the  State,  tribe,  industry,  and 
the  local  community.  As  part  of  the 
collaborative  process,  the  parties 
involved  should  determine:  (1)  an 
agreed  outcome  or  goal  to  be  achieved 
by  the  protective  measures,  (2) 


appropriate  actions  to  be  taken  by  the 
emission  sources  to  reduce  the  risk  due 
to  5-minute  ambient  SO2 
concentrations,  (3)  a  reasonable 
timetable  for  completion  of  the  agreed- 
upon  action  (or  actions),  (4)  a  process  to 
ensiu-e  that  the  action  (or  actions)  agreed 
upon  has  been  taken,  and  (5)  a 
reasonable  yardstick  for  assuring  that 
the  desired  objectives  have  been 
achieved. 

VII.  Source  Prioritization  and  Monitor 
Allocation 

Like  the  three  implementation  options 
originally  proposed,  a  key  element  of 
this  new  proposed  implementation 
strategy  is  the  relocation  of  existing  SO2 
monitors  to  areas  near  point  sources 
where  peak  SO2  concentrations  may 
exist.  Historically,  EPA  has  rehed  on 
modeling  to  predict  air  pollutant 
concentrations.  However,  the  use  of 
models  is  not  currently  an  effective 
means  for  predicting  5-minute  SO2 
excursions.  The  reasons  for  this, 
discussed  in  detail  in  the  March  7.  1995 
proposal  (60  FR  12492).  are  summarized 
as  follows:  (1)  model  validation  studies 
have  not  been  conducted  to  determine 
if  existing  models  can  estimate  with 
sufficient  accuracy  to  be  used  in  a 
regulatory  context;  (2)  it  is  difficult  to 
obtain  acciuate  source  emission  data  for 
5-minute  periods,  since  such  data  often 
depend  on  trying  to  measure  emissions 
that  may  occur  infrequently  and  at 
unpredictable  times,  concentrations, 
and  flow  rates;  and  (3)  a  method  of 
determining  the  expected  frequency  of 
emission  releases  due  to  malfunctions 
would  have  to  be  employed  in  order  to 
model  these  releases. 

For  these  reasons,  EPA  presented  a 
"targeted  implementation  strategy'"  in 
the  March  7,  1995  proposal  that  relied 
principally  on  ambient  air  monitoring 
instead  of  modeling  to  find  areas 
exposed  to"high,  5-minute 
concentrations  of  SO2.  Because  the 
layout  of  the  existing  SLAMS  network 
was  intended  for  characterizing  urban 
ambient  air  quality  associated  with  3- 
hour,  24-hour,  and  annual  SO2 
concentrations,  the  network  is  not 
currently  designed  to  measure  5-minute 
peak  SO2  concentrations  from  point 
sources.  To  allow  for  the  relocation  of 
monitors  for  measuring  5-minute  peak 
concentrations,  EPA  proposed  revisions 
to  the  ambient  air  quality  surveillance 
requirements  (40  CFR  part  58)  and 
proposed  certain  technical  changes  to 
the  requirements  for  ambient  air 
monitoring  reference  and  equivalent 
methods  (40  CFR  part  53)  in  the 
November  15.  1994  (59  FR  58958)  and 
the  March  7.  1995  (60  FR  12492) 
proposals.  The  March  7.  1995  proposal 


also  presented  a  strategy  States  and 
tribes  could  use  to  prioritize  potential 
sources  of  high.  5-minute  SO2  peaks  for 
monitoring.  The  strategy  presented  three 
groups  of  sources  ranked  by  their 
capacity  for  high  emission  rates  and 
their  potential  for  high.  5-minute  peaks. 
Available  air  quality  or  exposure  data 
and  the  effects  of  source  location  in 
complex  terrain  were  also 
considerations  in  developing  the 
groups. 

In  ranking  sources  for  monitoring  5- 
minute  peaks.  EPA  did  not  expect  States 
and  tribes  to  rely  solely  on  the  three 
categories  described  in  the  original 
proposal.  The  EPA  also  recommended 
that  States  and  tribes  evaluate  each 
facility  on  an  individual  basis, 
considering  such  factors  as  the  type  of 
process,  past  upsets  and  malfunctions, 
the  type  of  fuel  used,  the  complexity  of 
the  surroimding  terrain,  knowledge  of 
how  well  the  source  is  controlled,  the 
compliance  history  of  the  source, 
proximity  to  population  centers,  and  the 
history  of  citizen  complaints.  The  States 
and  tribes  would  also  need  to  determine 
how  heavily  to  weigh  a  Group  A  source 
in  an  area  with  low  population  density 
versus  a  Group  C  source  in  a  more 
densely-populated  area  and  consider  the 
impact  of  different  source  ty'pes 
clustering  within  a  given  area.  These 
considerations  would  form  the  basis  for 
a  State  or  tribal  monitoring  plan  which 
would  be  submitted  to  EPA  during  the 
annual  review  of  the  SLAMS  network. 
While  EPA  would  review  the 
monitoring  plan  developed  by  States  or 
tribes,  it  was  EPA's  intent  that  States 
and  tribes  would  retain  the  main  role  of 
decision  making  since  they  would  have 
better  knowledge  of  the  individual 
circumstances  pertaining  to  the 
potential  sources  to  be  targeted. 

Comments  received  on  tne  targeted 
monitoring  strategy  indicate  that  some 
members  of  the  pubhc  viewed  the 
proposed  strategy  as  being  more  rigid 
than  EPA  intended.  Many  commenters 
felt  that  the  data  and  assumptions  used 
to  develop  the  ranking  categories  were 
outdated  and/or  conservative.  Some  felt 
that  their  respective  industries  should 
not  have  been  given  as  high  a  priority 
as  suggested  by  the  categories.  Many 
rejected  the  concept  of  prioritizing 
industrial  categories,  preferring  that  the 
prioritization  of  sources  be  based  on  the 
additional  factors  EPA  originally 
proposed— ^health  and  exposure  data, 
the  size  and  configuration  of  sources, 
compliance  history,  proximity  to 
population  centers,  etc. 

In  response  to  the  comments  received, 
EPA  wishes  to  clarify  the  criteria 
discussed  in  the  March  7,  1995  proposal 
for  use  by  States  and  tribes  to  prioritize 
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the  monitoring  of  sources  for  high.  5- 
minute  SOj  peaks.  The  EPA  is  not 
requiring  States  or  tribes  to  prioritize 
sources  for  monitoring  in  accordance 
with  the  three  categories  of  industrial 
sources  discussed  in  that  proposal.  The 
EPA  is  now  recommending  that  States 
and  tribes  evaluate  the  need  to  monitor 
sources  based  on  factors  such  as  the 
history  of  citizen  complaints,  the 
compliance  history  of  the  sources  in 
question,  the  State  or  tribe's  knowledge 
of  the  operational  characteristics  of  a 
given  source  (e.g.,  the  likelihood  of 
highly  variable  emissions,  maintenance 
history),  the  population  in  the  vicinity 
of  a  source  (or  more  specifically,  the 
population  of  asthmatics  and  other 
individuals  susceptible  to  high  SO2 
concentrations),  and  environmental 
justice  concerns.  The  EPA  maintains  the 
proposed  revisions  to  the  ambient  air 
quality  surveillance  requirements  (40 
CFR  part  58)  and  the  proposed  technical 
changes  to  the  requirements  for  ambient 
air  monitoring  reference  and  equivalent 
methods  (40  CFR  part  53).  as  discussed 
earlier. 

Vm.  Reconsideration  of  Proposed  24- 
Hour  Significant  Harm  Level  and 
Episodes  Criteria 

In  the  March  7,  1995  action  (53  FR 
14926),  EPA  also  proposed  revisions  to 
the  24-hour  SHL  for  SO;  The  EPA  is 
now  reconsidering  this  proposed  SHL 
revision. 

The  EPA  based  its  previous  proposal 
on  a  reassessment  of  the  data  upon 
which  the  original  SHL  were  based  and 
an  assessment  of  more  recent  scientific 
evidence  on  sulfur  oxides  and 
particulate  matter.  The  scientific 
evidence  suggested  that  the  combination 
of  SO2  and  high  levels  of  particulate 
matter  can  be  associated  with  increases 
in  daily  mortaUty.  The  final  24-hour 
PM-10  (particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers)  SHL  of  600  jig/m'  takes 
this  potential  interaction  into  account. 
This  raised  the  question  as  to  whether 
the  remaining  SO2  SHL  is  sufficient. 
The  possibility  that  SO2  alone  or  in 
combination  with  other  pollutants  or  fog 
droplets  may  be  in  part  responsible  for 
the  effects  associated  with  24-hour 
exposures  suggests  the  need  to  continue 
a  24-hour  SHL  for  SO;,  but  at  a 
substantially  lower  concentration. 
Accordingly,  EPA  proposed  to  revise  the 
24-hour  SCh  SHL  from  1.0  (2,620  jig/mJ) 
to  0.29  ppm  (750  ^g/m').  as  well  as 
revisions  to  the  24-hour  episode  levels. 

Upon  further  consideration,  EPA  now 
beheves  that  a  revised  24-hour  SHL  is 
not  necessary  to  protect  the  public 
health.  Based  on  a  review  of  existing 
data,  the  EPA  now  believes  the 


additional  areas  that  would  require 
corrective  action  as  a  result  of  changing 
the  SHL  (and  the  episode  levels)  are 
generally  areas  that  have  not  attained 
the  SO2  NAAQS.  The  EPA  expects  that 
continued  efforts  of  the  States  and  tribes 
toward  submittal,  approval,  and 
enactment  of  State  or  tribal 
implementation  plans  should  not  only 
achieve  attainment  of  the  NAAQS,  but 
should  also  address  the  impact  on 
human  health  caused  by  significant  24- 
hour  SO2  episodes.  For  this  reason,  EPA 
is  amending  its  earlier  proposal, 
recommending  that  no  revision  to  the 
24-hour  SHL  for  SO2  be  made  at  this 
time.  The  EPA  solicits  comment  on  this 
issue. 

DC.  Comments  and  the  Public  Docket 

The  EPA  welcomes  comments  on  all 
aspects  of  this  proposed  rulemaking. 
Commenters  are  especially  encouraged 
to  give  suggestions  for  improving  or 
clarifying  any  aspects  of  the  proposal. 
All  comments,  with  the  exception  of 
proprietary  information,  should  be 
directed  to  Docket  No.  A-94-55  (see 
ADDRESSES). 

Commenters  who  wish  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  from  other  comments 
by:  (1)  labeling  proprietary  information 
"Confidential  Business  Information." 
and  (2)  sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
FOR  FURTHER  INFORMATION  CONTACT)  and 
not  to  the  public  docket.  This  will  help 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 
If  a  commenter  wants  EPA  to  use  a 
submission  labeled  as  confidential 
business  information  as  part  of  the  basis 
for  the  final  rule,  then  a  nonconfidential 
version  of  the  document,  which 
summarizes  the  key  data  or  information, 
should  be  sent  to  the  docket. 
Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  the  submission  may  be 
made  available  to  the  public  without 
notifying  the  commenters. 

IX.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
Agency  must  determine  whether  a 
regulatory  action  is  "signiP.cant"  and, 
therefore,  subject  to  Office  of 
Management  and  Budget  (0MB)  review 
and  the  requirements  of  the  Executive 
Order.  The  order  defines  a  "significant 
regulatory  action"  as  one  that  may: 


(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  Agency; 

(3)  materially  alter  the  oudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

While  EPA  does  not  believe  the 
intervention  level  program  would 
potentially  have  an  annual  effect  on  the 
economy  of  $100  miHion  or  more,  the 
proposed  intervention  level  program 
was  developed  in  part  due  to  comments 
received  on  earlier  proposed 
implementation  strategies  which  were 
deemed  to  be  significant.  Also,  to  some 
extent,  the  characteristics  of  the 
intervention  level  program — local 
responsibility,  flexibility,  community 
involvement — represents  a  novel 
regulatory  approach.  For  these  reasons. 
EPA  has  judged  that  the  proposed 
intervention  level  program  is  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866  and  has 
submitted  this  action  to  0MB  for 
review.  The  EPA  has  prepared  a 
regulatory  impact  analysis  (RIA)  which 
is  summarized  below. 

In  the  event  that  a  State  or  tribe 
determines  that  some  means  of 
corrective  action  is  necessary  under  the 
intervention  level  program,  the  actions 
taken  will  be  specific  to  the  source  and 
the  area  impacted  by  high.  5-minute 
ambient  concentrations.  As  such,  the 
costs  can  vary  widely  (from  a  low-cost 
alternative,  such  as  fuel  switching,  to 
the  installation  of  more  costly  add-on 
control  equipment).  Because  of  the 
tremendous  uncertainty  surrounding  the 
estimation  of  national  costs,  the  RLA 
evaluates  the  cost  of  control  through  a 
series  of  case  studies  that  present 
information  on  a  sample  of  control 
strategies.  The  case  studies  chosen  for 
analysis  in  the  RLA  are  based  upon 
available  data  emd  characteristics  of  the 
SO2  problem  (and  areas)  that  provide  a 
broad  scope  of  the  issues  associated 
with  the  implementation  of  the 
intervention  level  program.  Of  the 
predicted  actions  to  be  taken  under  this 
program,  two  of  them  correspond  with 
case  studies  provided  in  the  RLA.  It 
should  be  noted,  however,  that  the 
control  strategies  evaluated  for  the  case 
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studies  were  chosen  to  provide  the 
reader  with  a  wide  variety  of 
approachesto  resolve  a  short-term  SO2 
problem,  and  thus,  the  strategies  may 
not  coincide  with  strategies  that  may  be 
developed  by  States  and  tribes  to 
resolve  the  problem  in  their  local  areas. 
The  list  of  control  strategies  analyzed  is 
not  exhaustive,  as  time  and  resource 
constraints  preclude  analysis  of  all 
possible  control  alternatives  (including 
new  and  innovative  ways  of  addressing 
SO2  concentrations  that  States  and  local 
communities  may  develop  while 
evaluating  a  5-minute  SO2  problem).  As 
discussed  earUer,  States  or  tribes  may 
choose  to  have  sources  address  health 
risks  from  short-term  peaks  through 
alternative  approaches  such  as  pubhc 
health  education  campaigns  or  public 
warning/notice  of  peak  episodes.  Such 
approaches  may  have  lower  costs  than 
measures  that  reduce  SO2  emissions. 
Since  the  current  SLAMS  network 
was  not  developed  to  identify  areas  that 
experience  5-minute  peak  SO2 
concentrations,  it  is  difficult  to  predict 
how  many  areas  of  concern  might  be 
identified  by  States  and  tribes  when 
they  relocate  monitors  for  this  purpose. 
A  survey  of  the  States  yielded  63 
source-based  monitors  that  monitored  5- 
minute  concentrations  during  1993  and 
1994.  Of  these  63  monitors,  27  (43 
percent)  registered  at  least  one 
exceedance  of  the  concern  level  (0.6 
ppm),  and  1  (2  percent)  registered 
exceedance  of  the  endangerment  level 
(2.0  ppm).  Based  on  a  detailed 
evaluation  of  data  from  these  monitors, 
EPA  identified  ten  areas  that  the  Agency 
felt  would  be  evaluated  for  the  level  of 
public  health  risk  associated  with  short- 
term  SO2  episodes.  Of  the  ten  areas, 
EPA  reasonably  estimates  that  action 
under  the  intervention  level  program 
could  be  warranted  for  approximately 
five  areas.  The  EPA  is  using  several 
types  of  information  as  a  basis  for 
projecting  the  likeUhood  of  action  under 
the  intervention  level  program, 
including:  (1)  historical  knowledge 
fbout  the  situation  based  on  interactions 
oetween  the  EPA  Regions,  States  and 
local  sources;  (2)  comments  from 
sources,  States,  and  local  agencies  on 
the  original  proposals  which  not  only 
discuss  local  situations,  but  also  the 
regulatory  agency's  likely  response 
(because  EPA  is  not  only  making  a 
provisional  judgment  about  the 
potential  public  health  risk  from  these 
situations,  but  is  also  assessing  how  the 
regulatory  agencies  would  respond);  (3) 
air  quality  and  census  data;  and  (4) 
information  about  the  industrial 
processes  at  facilities  in  the  locations  of 
concern. 


The  EPA  recognizes  that  relocation  of 
monitors  around  sources  and  in  areas  of 
potential  concern  could  identify  more 
areas  where  assessment  of  public  health 
risk  and  possible  intervention  would  be 
warranted.  Since  there  is  significant 
uncertainty  about  the  extent  to  which 
States  and  tribes  will  relocate  monitors, 
the  total  cost  of  the  final  program  could 
be  higher  than  the  cost  EPA  has  so  far 
identified.  The  EPA  invites  public 
comment  on  its  approach  to  estimating 
the  costs  of  this  proposal. 

The  case  studies  indicate  the  range  of 
annualized  cost  for  solutions  to  different 
5-minute  SO2  problems  to  be  from 
approximately  $300,000  to  $2.2  million. 
In  addition,  some  case  studies  have  no 
cost  associated  with  the  program  since 
action  is  not  taken.  Yet,  other  studies 
indicate  the  potential  for  either  a  cost 
savings  of  $257,544  or  a  total 
annualized  cost  of  $30  milHon.  The 
range  of  costs  reflects  the  significant 
amount  of  flexibility  that  regulatory' 
authorities,  commimities,  and  sources 
hffve  under  the  intervention  level 
program  to  resolve  short-term  SO; 
problems  at  a  substantially  lower  cost 
than  other  potential  regulatory  vehicles. 
For  example,  the  previously-proposed 
regulatory  option  of  establishing  a  new 
short-term  SO2  NAAQS  (0.60  ppm,  5- 
minute  average)  was  estimated  to  cost 
$1.75  billion.  Several  sources  expected 
to  incur  costs  under  the  NAAQS  option 
would  conceivably  have  no  regulatory 
action  taken  upon  them  under  the 
intervention  level  program  and  thus 
would  not  incur  compliance  costs.  Even 
if  the  five  actions  predicted  so  far  to 
occur  under  the  intervention  level 
program  have  the  highest  end  of  costs 
estimated  in  the  RIA  case  studies  ($2.2 
million),  the  total  cost  of  these  five 
actions  would  be  $11  million — $1,739 
bilHon  less  than  the  NAAQS  option 
proposed  earlier. 

Given  that  implementation  of  the 
intervention  level  program  will  only 
occur  in  areas  where  a  State  or  tribe 
determines  there  is  substantial  risk  to 
human  health,  it  is  imlikely  that  a  vast 
number  of  sources  in  any  one  industry' 
will  be  impacted.  It  is  likely  that  only 
one  or  two  sources  of  an  industry'  will 
incur  additional  control  costs  to  resolve 
a  5-minute  SO2  problem.  If  the  sources 
affected  by  the  program  are  not  the 
marginal  producers  of  an  industry,  the 
market  supply  curve  is  not  likely  to  shift 
and  the  source  would  not  benefit  from 
increased  prices.  Rather,  the  source 
would  absorb  the  compUance  costs  and 
incorporate  them  into  the  cost  of 
production  to  determine  their  optimal 
level  of  operation. 

The  quantified  benefits  of  the  case 
studies  ranged  in  value  from  $2,700  to 


$44,100.  As  such,  the  costs  exceed 
benefits  by  a  significant  amount.  The 
small  magnitude  of  benefits  results  from 
mainly  two  factors.  First,  the  short-term 
peaks  in  SO2  imder  consideration 
impact  a  fairly  small  geographic  area 
within  the  local  vicinity  of  the  model 
plants.  The  small  geographic  area  leads 
to  a  relatively  small  number  of  people 
being  exposed  to  these  short-term  peaks. 
Second,  the  benefit  estimates  are  limited 
to  the  health  benefits  accruing  to 
asthmatics.  The  welfare  benefits 
associated  with  any  ecosystem — 
visibility,  odor,  materials  damage,  or 
particulate  matter  improvements  that 
may  result  from  control  of  short-term 
peaks  in  SO2 — have  not  been 
considered.  Although  the  costs 
determined  for  the  case  studies  exceed 
the  quantifiable  benefits,  the 
inter\'ention  level  program  achieves  a 
reasonable  solution  to  short-term  SO2 
problems  at  substantially  lower  cost 
than  other  potential  regulatory  vehicles, 
such  as  the  pre\'iousIv-proposed,  new 
short-term  SO2  NAAQS.  Several  of  the 
sources  assumed  to  incur  costs  under 
the  short-term  NAAQS  option  would 
conceivably  not  require  regulatory 
action  taken  upon  them  under  the 
proposed  inter\'ention  level  program 
and  would  thus  incur  no  compliance 
costs.  In  addition,  a  regulatory  authority 
may  consider  environmental  justice  as  a 
criteria  to  warrant  action  under  the 
intervention  level  program.  Paragraph  E 
of  this  sectic  .1  of  the  preamble  discusses 
the  environmental  justice  analysis 
prepared  for  the  RIA. 

B.  Monitoring  and  Administration  Costs 

There  are  '  '9  sites  in  the  current 
SLAMS  network  established  to  monitor 
for  violations  of  the  SO:  NAAQS.  It  was 
estimated  in  the  previous  proposal  that 
approximately  two-thirds  of  the 
monitors  coi-'d  be  relocated  in  order  to 
monitor  for  snort-term  SOj 
concentrations  without  compromising 
the  ciurent  network  of  monitors  for  the 
NAAQS.  When  final  changes  to  the 
requirements  for  ambient  air  monitoring 
reference  and  equivalent  methods  (40 
CFR  part  53)  .nd  revisions  to  the 
ambient  air  quality  surveillance 
requirements  (40  CFR  part  58)  are 
promulgated,  the  States,  tribes,  and 
local  authorities  will  be  given  guidance 
to  place  anywhere  from  1  to  4  monitors 
around  sources  where  short-term  SOj 
concentrations  are  of  concern.  While  the 
total  number  of  monitors  to  be  relocated 
caxmot  be  determined  presently,  it  is 
likely  that  significantly  fewer  than  two- 
thirds  of  the  current  network  will  be 
relocated  under  the  intervention  level 
program. 
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The  cost  to  relocate  a  monitor  is 
specific  to  the  monitor  and  site. 
However,  if  a  stand-alone  monitor  can 
be  relocated  without  having  to  replace 
operating  and  maintenance  equipment 
(i.e..  the  shelter,  calibration  equipment, 
data  logger,  etc.).  EPA  estimates  it 
would  cost  $18,630  to  relocate  the 
monitor.  If  a  monitor  that  is  relocated 
requires  the  installation  of  new 
equipment,  the  total  cost  of  relocation 
would  be  $45,050.  In  addition,  there  is 
a  cost  to  operate  the  monitor  estimated 
at  $22,000  per  year.  If  the  monitor  is 
currently  operating  independently, 
relocating  the  monitor  would  merely 
transfer  this  expense  to  the  new  site. 
Therefore,  there  would  be  no 
incremental  cost  to  operate  the  relocated 
monitor.  However,  the  EPA  is  aware 
that  some  SO2  monitors  are  colocated 
writh  other  monitors  (e.g.,  for  ozone, 
nitrogen  oxides,  and  particulate  matter). 
When  relocating  the  SO:  monitor  in  this 
case,  the  existing  site  would  maintain 
the  current  operating  expense  for  the 
remaining  monitors,  and  the  new  site 
for  the  relocated  SO2  monitor  would 
incur  an  incremental  operating  cost  of 
$22,000.  Thus  the  total  cost  to  relocate 
a  monitor  could  range  from  $18,630  for 
a  stand-alone  monitor  that  already  has 
the  necessar\'  equipment  to  relocate  to 
a  new  site  and  will  not  incur  any 
incremental  operating  costs  to  $67,050 
for  a  monitor  requiring  both  new 
equipment  and  operating  expenses. 

The  EPA  recognizes  that  as  monitors 
are  relocated,  areas  of  concern  in 
addition  to  those  estimated  may  be 
identified.  To  the  extent  more 
information  becomes  available,  EPA 
will  estimate  the  anticipated  impact  of 
relocating  monitors  on  total  program 
costs  in  the  final  rule. 

The  EPA  recognizes  that  there  are 
costs  associated  with  the  administration 
of  the  intervention  level  program.  These 
costs  include:  determining  the  need  to 
relocate  monitors;  evaluating  citizen 
complaints:  assessing  public  health  risk; 
and  developing,  implementing,  and 
monitoring  actions  required  of  the 
source  to  reduce  risk.  The  EPA  believes 
that  the  additional  costs  resulting  from 
the  intervention  level  program  would  be 
minimal  for  two  reasons.  First,  many 
States  and  tribes  currently  have 
sufficient  administrative  infrastructure 
in  place  to  conduct  such  activities. 
Second,  the  flexibility  of  the  program 
allows  States  and  tribes  to  use  their 
resources  in  the  most  efficient  manner 
in  implementing  the  program.  The  EP.^ 
invites  public  comment  on  the  costs 
associated  with  administering  the 
intervention  level  program. 


C.  Regulatory  Flexibility  Ar      /sis 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  all  Federal  agencies 
consider  the  impacts  of  final  regulations 
on  small  entities,  which  are  defined  to 
be  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions  (5  U.S.C.  601  et  seq.). 
Under  5  U.S.C.  605(b).  this  requirement 
may  be  waived  if  the  Agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

A  decision  to  implement  the 
intervention  level  program  under  the 
authority  of  section  303  would  impose 
no  new  major  requirements. 
Furthermore,  the  control  measures 
necessary  to  implement  the  intervention 
level  program  are  developed  by  the 
States  and  tribes.  In  selecting  such 
measures,  the  States  and  tribes  have 
considerable  discretion  to  address  the 
risk  presented  by  5-minute  ambient  SO2 
concentrations.  Therefore,  the  impact  on 
small  entities  from  the  intervention 
level  program  would  be  determined  by 
how  the  States  and  tribes  choose  to 
implement  the  program.  For  these 
reasons,  any  assessment  performed  by 
EPA  on  the  costs  of  implementation  at 
this  time  would  necessarily  be 
speculative.  On  the  basis  of  the  above 
considerations  and  findings,  and  as 
required  by  section  605  of  the  RFA,  5 
U.S.C.  601  et  seq.,  the  Administrator 
certifies  that  this  regulation  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Impact  on  Reporting  Requirements 

While  there  are  reporting 
requirements  associated  with  related 
sections  of  the  Act,  particularlv  sections 
107.  110.  160.  and  317  (42  U.S'.C.  7407. 
7410.  7460,  and  7617),  there  are  no 
specific  Federal  reporting  requirements 
associated  with  the  proposed 
intervention  level  program.  Because  the 
program  gives  States  and  tribes 
discretion  to  take  action  as  warranted  by 
the  risk  to  the  pubUc  health,  it  is 
difficult  to  project  what  recordkeeping 
and  reporting  requirements  States  and 
tribes  may  feel  are  needed  to  ensure 
compliance  and  enforceability  in 
specific  cases.  Furthermore,  any 
necessary  reporting  and  recordkeeping 
would  be  restricted  to  sources  the  State/ 
tribe  determines  as  contributing  to  high 
5-minute  concentrations  in  a  localized 
area.  No  recordkeeping  or  reporting 
would  be  required  from  sources  not 
contributing  to  5-minute  peaks  or  from 


sources  in  areas  not  subject  to  high  5- 
minute  peaks. 

Consequently,  EPA  is  not  asking  for 
approval  under  the  Paperwork  g 

Reduction  Act  for  any  such 
requirements  at  this  time.  The  EPA 
welcomes  comments  on  the  nature  and 
burden  of  recordkeeping  and  reporting 
requirements  that  may  be  associated 
with  the  intervention  level  program.  As 
the  information  requirements  of  the 
program  become  clearer,  EPA  will 
reevaluate  the  need  for  information 
collection  approval  under  the 
Paperwork  Reduction  Act. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  sections  202,  203,  and 
205,  respectively,  of  the  UMRA,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  and 
tribal  governments,  in  the  aggregate  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  vsdlh 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  pubhshes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed  a 
small  government  agency  plan  under 
section  203  of  the  UMRA.  The  plan 
must  provide  for  notifying  potentially- 
affected,  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this 
proposal  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
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of  $100  million  or  more  for  State,  local, 
or  tribal  governments,  in  the  aggregate 
or  the  private  sector  in  any  1  year.  The 
EPA  anticipates  that  the  number  of 
cases  in  which  abatement  of  short-term 
SOj  concentrations  will  be  necessary 
will  be  few  in  number  and  that  the 
States  and  tribes  will  work  with  the 
sources  and  the  loc^  community  to 
arrive  at  the  most  appropriate  and 
efficient  control  approach  to  reduce  the 
risk  to  the  public.  For  these  reasons,  the 
expenditures  imder  the  intervention 
level  program  are  not  expected  to 
exceed  the  $100  milhon  threshold. 
Thus,  today's  proposal  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA. 

F.  Environmental  Justice 

Executive  Order  12898  requires  that 
each  Federal  agency  shall  make 
achieving  environmental  justice  part  of 
its  mission  by  identifying  and 
addressing,  as  appropriate, 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
of  its  programs,  policies,  and  activities 
on  minority  and  low-income 
populations.  The  requirements  of 
Executive  Order  12898  have  been 
addressed  in  the  draft  regulatory  impact 
analysis. 

A  number  of  factors  indicate  that 
asthma  may  pose  more  of  a  health 
problem  among  non-white  individuals, 
children,  and  urban  populations.  With 
these  factors  in  mind,  a  general 
screening  analysis  is  conducted  to 
examine  the  sociodemographic 
characteristics  of  the  case  study  areas 
potentially  impacted  by  short-term  SO2 
peaks. 

Overall,  the  population  distributions 
in  the  case  study  areas  do  not  indicate 
that  a  disproportionate  number  of  non- 
white  individuals  would  be  impacted  by 
short-term  SO2  ambient  concentrations 
greater  than  0.60  ppm.  The  analysis  also 
indicates  that  there  are  twice  as  many 
children  residing  in  the  case  study  areas 
as  compared  to  the  national  average, 
and  potentially  595  of  these  children 
could  have  asthma  and  thus  experience 
health  impacts  diuing  peak  SO2 
concentrations.  In  addition  to  the  large 
number  of  children  potentially  exposed 
to  peak  SO2  concentrations,  27  percent 
of  the  households  in  the  case  study 
areas  are  below  the  poverty  level,  which 
is  twice  the  national  average.  It  should 
be  noted,  however,  that  it  is  not  knowTi 
how  many  of  the  households  below  the 
poverty  level  contain  asthmatic 
individuals.  Given  the  available  data, 
there  is  an  indication  that  a 
disproportionate  number  of  children 
and  households  below  the  poverty  level 
are  exposed  to  short-term  SOi  peaks. 


In  general,  children  do  not  have 
sufficient  resources  to  relocate  or  take 
action  against  sources  of  SO2  emissions. 
Similarly,  households  below  the  poverty 
level  are  generally  unhkely  to  relocate 
or  take  action  against  sources  of  SO2 
emissions.  Not  only  do  these 
households  often  lack  the  resources  to 
relocate,  but  they  may  be  dependent  on 
the  local  industrial  sources  for 
employment.  In  such  a  case,  these 
households  may  be  reluctant  to  take 
action  against  sources  of  SO2  emissions 
if  this  action  would  adversely  impact 
employment  opportunities. 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection, 
Administrative  practices  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  SO2.  Reporting  and 
recordkeeping  requirements,  State 
implementation  plans. 

Dated:  December  20,  1996. 
Carol  M.  Browner, 

Administrator. 
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For  the  reasons  set  forth  in  the 
preamble,  EPA  proposes  to  amend  part 
51  of  Chapter  I  of  title  40  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  51— flEQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401-7671q 

Subpart  H — Prevention  of  Air  Pollution 
Emergency  Episodes 

2.  Section  51,154  is  added  to  Subpart 
H  to  read  as  follows; 

§51,154    Intervention  levels, 

(a)  Each  plan  must  contain  the 
authority  to  take  whatever  action 
necessary  to  prevent  further 
exceedances  of  the  following  concern 
level  attributable  to  emissions  from  a 
source  or  group  of  sources  where  one 
exceedance  has  occurred,  and  the  State, 
tnbe,  or  local  air  pollution  control 
agency  determines  that  the  potential  for 
further  exceedances  of  this  level 
constitutes  imminent  and  substantial 
endangerment  to  public  health  or 
welfare,  or  the  environment: 

Sulfur  dioxide  ISO2) — 0.60  ppm,  5-minute 
hourly  maximum  value. 

fb)  Each  plan  must  contain  the 
authority  to  take  whatever  action 
necessary  to  prevent  further 
exceedances  of  the  following 
endangerment  level  attributable  to 
emissions  from  a  source  or  group  of 
sources  where  one  exceedance  has 
occurred,  and  the  State,  tribe,  or  local 
air  pollution  control  agency  determines 
that  the  potential  for  further 
exceedances  of  this  level  constitutes 
immiijent  and  substantial  endangerment 
to  public  health  or  welfare,  or  the 
environment: 

Sulfur  dioxide  (SCh) — 2  0  ppm.  5-minute 
hourly  maximum  value 

(c)  Nothing  in  paragraphs  (a)  or  (b)  of 
this  section  shall  preclude  the  State, 
tribe,  or  local  air  pollution  control 
agency  from  addressing  any  public 
health  threat  arising  from  exceedances 
of  the  concern  or  endangerment  levels 
with  measures  other  than  the  imposition 
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of  control  requirements  designed  to 
reduce  emissions  from  specific  sources, 
as  long  as  the  measures  chosen 
effectively  reduce  the  threat  to  public 
health. 

(d)  The  State,  tribe,  or  local  air 
pollution  control  agency  shall  ensure 
that  any  action  to  be  taken  on  the  part 
of  the  source  or  group  of  sources  to 
address  any  public  health  threat  caused 
by  exceedances  of  either  the  concern  or 
endangerment  level  shall  be  enforceable 


bv  the  .Administrator  and  by  citizens 
under  the  Act 

(ej  .A  .5-nunute  hourly  maximum 
value  for  SO2  is  the  highest  of  the  5- 
minute  averages  from  the  12  possible 
nonoverlapping  periods  during  a  clock 
hour  An  exceedance  occurs  if  the  5- 
rninutp  hourlv  maximum  is  greater  than 
the  5 minute  concern  or  endangerment 
level  after  rounding   A  value  of  0.605 
would  be  rounded  to  0.61;  a  value  of 
J  0,5  vvouui  be  rounded  to  2.1. 
Therpfiin'.  thf-  smallest  value  for  an 


exceedance  of  the  concern  level  is  0.61 
and  the  smallest  value  for  an 
exceedance  of  the  endangerment  level  is 
2.1.  A  5-minute  maximum  shall  be 
considered  vahd  if: 

(1)  The  5-minute  averages  WQre 
available  for  at  least  9  of  the  12  5- 
minute  periods  during  the  clock  hour; 
or 

(2)  The  value  of  any  5-minute  average 
is  greater  than  the  concern  level. 

|FR  Doc.  96-32978  Filed  12-31-96;  8:45  am) 
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DEPARTMEFfT  OF  DEFENSE  and  National  Aeronautics  and  Space 

Administration  (NASA). 

GENERAL  SERVICES  aot.o^.  q  »,  rr     i 

ADMINISTRATION  ACTION:  Summary  presentation  of  final 

and  interim  rules. 

NATIONAL  AERONAUTICS  AND  '       ' 

SPACE  ADMINISTRATION  SUMMARY:  This  document  serves  to 

introduce  and  relate  together  the  interim 

48  CFR  Chapter  1  ^"'^  ^'"^'  ''^^'^  documents  which  follow 

and  w-hich  comprise  Federal 
[Federal  Acquisition  Circular  90-45]  Acquisition  Circular  (FAC)  90-45.  The 

Federal  AcquiSitior,  Regulation;  Civilian  Agency  Acquisition  Council 

Introduction  of  Miscellaneous  "^"^  ^«,  °^^^"^^  Acquisition  Regulations 

Amendments  Council  have  agreed  to  issue  FAC  90- 

45  to  amend  the  Federal  Acquisition 
AGENCIES:  Department  of  Defense  (DOD).     Regulation  (FAR)  to  implement  changes 
General  Services  Administration  (GSA),      in  the  following  subject  areas: 

Item  Subject  FAR  case 

I  Procurement  Integritv  „ _ „ 96-314 

il  Certification  Requirements  96-312 

III  Humanitarian  Operations 96-323 

IV  Freedom  of  Information  Act 96-326 

V  Exceptions  to  Requirements  for  Certified  Cost  or  Pricing  Data  96-306 

VI  Implementation  of  the  North  American  Free  Trade  Agreement  Implementation  Act 93-310 

VII  Application  of  Special  Simplified  Procedures  to  Certain  Commercial  Items  96-307 

VIII  Compliance  with  Immigration  and  Nationality  Act  Provisions  96-320 

IX  Caribbean  Basin  and  Designated  Countries  96-017 

X  Caribbean  Basin  Country  End  Products — Renewal  of  Treatment  as  Eligible  96-020 

XI  Compensation  of  Certain  Contractor  Personnel  (Interim) 96-325 

XII  Agency  Procurement  Protests 95-309 

XIII  Two-Phase  Design  Build  Selection  Procedures  96-305 

XIV  Year  2000  Compliance  (Intenm)  •. 96-607 

XV  Limitation  on  Indirect  Cost  Audits  96-324 


Analyst 

Linfleld 

O'Neill 

Linfield 

O'NeiN 

Olson 

Linfield 

Moss 

Linfield 

Linfield 

Linfield 

DeStefano 

O'Neill 

O'Neill 

O'Neill 

Olson 


DATES:  For  effective  dates  and  comment 
dates,  see  individual  documents  which 
appear  elsewhere  in  this  separate  part. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
analyst  whose  name  appears  in  relation 
to  each  f  AR  case  or  subject  area.  For 
general  information,  contact  the  FAR 
Secretariat.  Room  4035,  GS  Building. 
Washington,  DC,  20405  (202)  501-4755 
Please  cite  FAC  90-45  and  FAR  case 
number(s). 

SUPPLEMENTARY  INFORMATION:  Federal 
Acquisition  Circular  90-45  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
specified  below: 

Case  Summaries 

For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

Item  I — Procurement  Integntv  (FAR 
Case  96-314) 

This  final  rule  amends  the  FAR  to 
implement  the  procurement  integrity 
provisions  of  Section  27  of  the  Office  of 
Federal  Procurement  Policy  (OFPF)  Act. 
as  amended  by  Section  4304  of  the  1996 
National  Defense  Authorization  Act 
Section  4304  is  part  of  the  Clinger- 
Cohen  Act  of  1996.  Section  3.104  is 


rewritten  Unlike  the  previous  statute, 
some  of  the  post-employment 
restrictions  in  the  rewritten  3.104  apply 
to  post-award  activities.  The  final  rule 
eliminates  all  of  the  procurement 
integrity  certifications  required  by  the 
previous  statute. 

The  final  rule  makes  other  significant 
changes.  The  new  post-employment 
restrictions  apply  to  services  provided 
or  decisions  made  on  or  after  January  1, 
1997;  the  old  restrictions  apply  for 
former  officials  whose  employment 
ended  before  fanuan,'  1,  1997.  The 
clause  at  52  203-10  is  revised.  The 
clauses  at  52.203-9  and  52.203-13,  and 
the  Optional  Form  333  at  53.202-1,  are 
removed.  The  solicitation  provision  at 
52.203-8  is  replaced  with  a  new  clause 
*o  provide  the  means  to  void  or  rescind 
contracts  where  there  has  been  a 
violation  of  the  procurement  integrity 
restrictions. 

Item  II — Certification  Requirements 
(FAR  Case  96-312) 

This  final  rule  amends  FAR  Parts  1, 
3,  4,  6,  8,  9,  12,  14,  16,  19,  23.  27,  29, 
31,  32.  36.  37,  42,  45,  47.  49,  52,  and  53 
to  remove  certain  certification 
requirements  for  contractors  and 
offerors  that  are  not  specifically 
required  by  statute.  The  rule 


implements  Section  4301(b)  of  the 
Clinger-Cohen  Act  of  1996  (PubUc  Law 
104-106). 

Item  III — Humanitarian  Operations 
(FAR  Case  96-323) 

This  final  rule  amends  the  definition 
of  "simplified  acquisition  threshold"  at 
FAR  2.101  to  increase  the  threshold  to 
$200,000  for  contracts  to  be  awarded 
and  performed,  or  purchases  to  be 
made,  outside  the  United  States  in 
support  of  a  humanitarian  or 
peacekeeping  operation.  The  rule 
implements  10  U.S.C.  2302(7)  and  41 
U.S.C.  259(d)  as  amended  by  Section 
807  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1997 
(Public  Law  104-201). 

Item  IV — Freedom  of  Information  Act 
(FAR  Case  96-326) 

This  final  rule  amends  FAR  Subpart 
24.2  to  implement  Section  821  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1997  (Public  Law  104-201). 
Section  821  prohibits,  with  certain 
exceptions,  Government  release  of 
competitive  proposals  under  the 
Freedom  of  Information  Act. 


UMI 
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Item  V — Exceptions  to  Requirements  for 
Certified  Cost  or  Pricing  Data  (FAR  Case 
9&-306) 

This  final  rule  implements  Section 

4201  of  the  Clinger-Cohen  Act  of  1996 
(Pubhc  Law  104-106).  Section  4201:  (1) 
Exempts  suppliers  of  commercial  items 
under  Federal  contracts  from  the 
requirement  to  submit  costs  or  pricing 
data;  (2)  provides  for  the  submission  of 
information  other  than  cost  or  pricing 
data  to  the  extent  necessary  to 
determine  price  reasonableness:  and  (3) 
removes  specific  audit  authorities 
pertaining  to  information  provided  by 
commercial  suppliers.  Accordinglv. 
FAR  15.8.  52.215-26.  52.215-41.  and 
52.215-42  are  amended  to  revise 

_  requirements  pertaining  to  the 
submission  of  information  relating  to 
commercial  items;  FAR  52.215-43  is 
removed;  and  other  associated  changes 
are  made  in  FAR  PartS'4,  12,  15.  16.  25, 
31,  46,  and  52. 

Item  VI — Implementation  of  the  .Vort/i 
American  Free  Trade  Agreement 
Implementation  Act  (FAR  Case  93-3101 

The  interim  rule  published  as  FAC 
90-19  and  amended  by  FAC  90-39  is 
converted  to  a  final  rule  with  changes. 
The  final  rule  amends  FAR  Part  25.  The 
final  rule  revisions  result  from  public 
comments  received  on  FAR  Case  96-312 
pubhshed  as  Item  II  in  this  FAC.  Upon 
consideration  of  those  public  comments, 
certifications  eliminated  under  the 
interim  rule  published  in  FAC  90-39 
were  reinstated. 

Item  VH — Application  of  Special 
Simplified  Procedures  to  Certain 
Commercial  Items  (FAR  Case  96-307) 

This  final  rule  amends  FAR  Parts  5, 
6.  11,  12.  and  13  to  implement  section 

4202  of  the  Clinger-Cohen  Act  of  1996 
(Public  Law  104-106).  Section  4202 
requires  revisions  to  the  FAR  to 
incorporate  special  simplified 
procedures  for  the  acquisition  of  certain 
commercial  items  "with  a  value  greater 
than  the  simplified  acquisition 
threshold  ($100,000)  but  not  greater 
than  $5  million.  The  purpose  of  this 
revision  is  to  vest  contracting  officers 
with  additional  procedural  discretion 
and  flexibility,  so  that  commercial  item 
acquisitions  in  this  dollar  range  may  be 
solicited,  offered,  evaluated,  and 
awarded  in  a  simplified  manner  that 
maximizes  efficiency  and  economy  and 
minimizes  burden  and  administrative 
costs  for  both  the  Government  and 
industry. 


Item  VIII — Compliance  With 
Immigration  and  Nationality  Act 
Provisions  (FAR  Case  96-320) 

The  interim  rule  published  as  Item  II 
of  FAC  90-41  is  converted  to  a  final  rule 
without  change.  The  final  rule  amends 
FAR  9.406  to  specify  that  a  contractor 
may  be  debarred  upon  a  determination 
by  the  Attorney  General  that  the 
contractor  is  not  in  compliance  with  the 
employment  provisions  of  the 
Immigration  and  Nationality  Act.  The 
rule  implements  Executive  Order  12989, 
Economy  and  Efficiency  in  Government 
Procurement  Through  Compliance  With 
Certain  Immigration  and  Naturalization 
Act  Provisions. 

Item  IX — Caribbean  Basin  and 
Designated  Countries  (FAR  Case  96- 
017)' 

This  final  rule  amends  F.AR  25.401  to 
update  the  lists  of  countries  included  in 
the  definitions  of  "Caribbean  Basin 
countr\"  and  "Designated  countr\  ". 

Item  X — Caribbean  Basin  Countn,-  End 
Products — Renewal  of  Treatment  as 
Eligible  (FAR  Case  96-020) 

This  final  rule  amends  FAR  25.402(b) 
to  implement  the  extension  by  the  U.S. 
Trade  Representative  of  the  date  of 
eligibility  under  the  Trade  Agreements 
Act  for  products  of  Caribbean  Basin 
countries. 

Item  XI — Compensation  of  Certain 
Contractor  Personnel  (FAR  Case  96-325) 

This  interim  rule  adds  a  new 
requirement  at  FAR  31.205-6(p)  to 
implement  Section  809  of  the  Fiscal 
Year  (FY)  1997  National  Defense 
Authorization  Act  (Public  Law  104- 
201).  Section  809  places  a 
Governmentwide  ceiling  of  S250.000 
per  year  on  allowable  compensation 
costs  for  contractor  personnel  in  senior 
management  positions  under  contracts 
awarded  during  FY  1997. 

Item  XII — Agency  Procurement  Protests 
(FAR  Case  95-309) 

The  interim  rule  published  as  Item 
XIII  of  FAC  90-40  is  revised  and 
finalized.  The  rule  amends  FAR  33.103 
to  implement  Executive  Order  12979, 
Agency  Procurement  Protests.  Executive 
Order  12979  provides  for  inexpensive, 
informal,  procedurally  simple,  and 
expeditious  resolution  of  agency 
protests,  including  the  use  of  alternative 
dispute  resolution  techniques,  third 
party  neutrals,  and  another  agency's 
personnel. 

Item  XIII — Two-Phase  Design-Build 
Selection  Procedures  (FAR  Case  96-305) 

This  final  rule  amends  FAR  Part  36  to 
implement  Section  4105  of  the  Clinger- 


Cohen  Act  of  1996  (Public  Law  104- 
106).  which  authorizes  the  use  of  two- 
phase  design-build  procedures  for 
construction  contracting.  Two  phase 
design-build  construction  contracting 
provides  for  the  selection  of  a  limited 
number  of  offerors  (normallv  five  or 
fewer),  during  Phase  One  of  the 
solicitation  process,  to  submit  detailed 
proposals  for  Phase  Two. 

Item  XP^'—Year  2000  Compliance  (FAR 
Case  96-607] 

This  interim  rule  amends  FAR  Part  39 
to  increase  awareness  of  '^'ear  2000 
procurement  issues  and  to  ensure  that 
solicitations  and  contracts  address  Year 
2000  issues. 

Item  XV — Limitation  on  Indirect  Cost 
Audits  (FAR  Case  96-324) 

This  final  rule  amends  F.^R  Part  42  to 
implement  Section  808  of  the  FY  97 
National  Defense  .Authorization  .-Act 
(Public  Law  104-201).  Section  808 
amends  10  U.S.C.  2313(d)  and  41  U.S.C. 
254d(d)  to  expand  required  audit 
reciprocity  among  Federal  agencies  to 
include  post-award  audits.  10  U.S.C. 
2313(d)  and  41  U.S.C.  254d(d)  were 
added  by  the  P'ederal  Acquisition 
Streamlining  ArA  of  1994.  Sections 
2201(a)(1)  and  2251(a)  of  Public  Law 
103-355.  to  include  reciprocity  on  pre- 
award  audits. 

Dated:  December  24,  1996. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Federal  .Acquisition  Circular  (FAC) 
90-45  is  issued  under  the  authority  of 
the  ,Secretary  of  Defense,  the 
.Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  .Administration. 

l^nless  otherwise  specified,  all 
Federal  .Acquisition  Regulation  (F.AR) 
and  other  directive  material  contained 
in  F.AC  90-45  is  effective  Januar%'  1. 
1997.  except  for  Item  XII.  which  is 
effective  .March  3.  199" 

Dated:  December  24,  1996. 
Charles  .A.  Zuckerman. 
Director.  Defense  Procurement  (Acting. 

Dated:  December  23.  1996. 
Ida  M.  Ustad, 

Deputy  .Associate  .Administrator.  Office  of 
.Acquisition  Pnlicv.  General  Sen  ices 
Administration 

Dated  December  23.  1996. 
L.W.  BaileU. 

Associate  Administrator  for  Procurement 

I  Acting).  .Sational  .Aeronautics  and  Space 

Administration 

[FR  Doc  95-33198  Filed  12-31-96.  8  45  ami 
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48  CFR  Pa^  1,  3,  4,  9, 12, 14, 15,  19, 
33,  37,  43,  52.  and  53 

[FAC  9(M5;  FAR  Case  9e~314;  Item  I] 

RIN900&-AH19 

Federal  Acquisition  Regulation; 
Procuremant  Integrity 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMiWRY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (F.'KR)  to 
implement  Section  27  of  the  Office  of 
Federal  Procurement  Policy  (OFPP)  Act 
(41  U.S.C.  423).  as  amended  by  Section 
4304  of  the  Clinger-Cohen  .^ct.  part  of 
the  FY  96  National  Defense 
Authorization  Act.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993.  and  is  not  a  major 
rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  January  1.  1997 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Paul  Linfield  at (202) 501-1757  m 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4035,  GS  Building, 
Washington.  DC  20405  (202)  501-4755, 
Please  cite  FAC  90-45.  FAR  case  96- 
314.  E-mail  correspondence  submitted 
over  the  Internet  should  be  addressed 
to:  96-3 14@V. GSA  GOV. 

SUPPLEMENTARY  INFORMATION: 

.\.  Background 

This  final  rule  amends  the  FAR  to 
implement  the  procurement  integrity 
requirements  in  41  U.S.C.  423  as 
amended  by  Section  4304  of  the  Clinger- 
Cohen  Act  of  1996  (Public  Law^  104- 
106).  A  proposed  rule  with  request  for 
public  comments  was  published  on 
September  6,  1996  (61  FR  47390).  Sixty- 
nine  comments  were  received  from  10 
respondents  These  comments  include 
three  respondents"  comments  that  were 
received  after  November  5.  1996.  but 
which  also  were  considered  in  drafting 
this  final  rule. 

Section  4304  imposes  restrictions  on 
both  the  obtaining  and  disclosing  of 
certain  information  obtained  during  the 
conduct  of  a  procurement,  except  as 
provided  by  law.  It  requires  certain 
agency  officials  involved  in  a 
procurement  to  take  definite  actions 
when  contacting  or  contacted  by 
offerors  regarding  non-Federal 


employment.  .-Mso.  it  prohibits  a  former 
official's  acceptance  of  compensation 
from  a  contractor  if  the  former  official 
either  served  in  an  identified  position  or 
made  certain  contract  decisions 
involving  more  than  $10  million  to  that 
contractor.  Unlike  the  previous  statutory 
requirements,  some  of  the  post- 
emplovTnent  restrictions  apply  to  post- 
award  activities. 

The  final  rule  eliminates  all 
procurement  integrity  certifications 
previously  required  by  the  statute  and 
revises  the  proposed  rule  published  on 
September  6,  1996.  in  several  significant 
ways.  Subsection  3.104-2  was  clarified 
to  state  that  the  post-Federal 
employment  restrictions  of  the  amended 
statute  are  applicable  only  to  Federal 
service  provided  or  decisions  made  after 
January  1,  1997.  The  text  was 
reorganized  and  two  new  subsections 
added.  In  the  redesignated  3.104-3,  the 
terms  "compensation",  "contract", 
"decision  to  award  a  subcontract  or 
modification  of  subcontract",  "in  excess 
of  $10,000,000",  and  "source  selection 
evaluation  board"  were  defined. 

The  final  rule  amplifies  on  the 
proposed  rule  in  several  areas  addressed 
in  the  public  comments  received.  For 
example,  bid  or  proposal  information 
marked  in  accordance  with  FAR 
52.215-12  is  contractor  bid  or  proposal 
information  that  requires  protection  (see 
definition  in  3.104-3  and  3.104-5).  In 
3.104-6.  the  final  rule  adds  that  contacts 
through  an  agent  or  other  intermediary 
of  an  agency  official  or  of  a  bidder  or 
offeror  may  be  considered  a  "contact" 
and  require  the  agency  official  to 
disqualify  himself  or  herself  from  the 
procurement.  In  the  new  3.104-10,  we 
added  that  the  agency  may  take 
appropriate  administrative  action  when 
an  agency  official's  contact  with  a 
bidder  or  offeror  regarding  post-Federal 
employment  interferes  with  the 
official's  ability  to  perform  assigned 
duties,  and  made  specific  reference  to 
the  criminal  and  civil  penalties  which 
may  result  from  violations  of  the 
prohibitions  and  requirements  of  the 
Act. 

B.  Regulatory  Flexibility  Act 

A  Final  Regulatory  Flexibility 
.Analysis  (FRF A)  has  been  performed.  A 
copy  of  the  FRFA  may  be  obtained  fi-om 
the  FAR  Secretariat.  Room  4035.  GS 
Building.  Washington,  DC  20405  (202) 
501—4755.  The  analysis  is  summarized 
as  follows: 

The  objective  of  this  rule  is  to  advise 
present  and  certain  former  agency 
officials,  bidders,  offerors,  and  others 
involved  in  Federal  agency 
procurements  and  contracts,  of  the 
revised  requirements  of  41  U.S.C.  423. 


Section  4304  of  the  Clinger-Cohen  Act 
of  1996  (PubHc  Law  104-106)  (1) 
restricts  the  disclosing  and  obtaining  of 
procurement  information  during  the 
conduct  of  a  Federal  agency 
procurement,  (2)  identifies  actions 
procurement  officers  must  take  wh#n 
contacted  by  a  bidder  or  offeror 
regarding  non-Federal  employment,  and 
(3)  prohibits  a  former  official's 
acceptance  of  compensation  from  a 
contractor  if  the  former  official  either 
served  in  an  identified  position  or  made 
certain  contact  decisions  involving  more 
than  $10  million  to  that  contractor. 

No  comments  were  received  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis.  The  final  rule's 
restrictions  on  disclosing  or  obtaining 
procurement  information  apply  to  all 
competitive  Government  procurements.  • 
The  restrictions  on  employment 
discussions  between  Federal  agency 
officials  and  bidders  or  offerors  in 
Federal  agency  procurements  apply  to 
all  competitive  Government 
procurements  above  the  simplified 
acquisition  threshold.  We  estimate  that 
there  are  approximately  40,000  small 
businesses  per  year  that  submit  bids  or 
proposals  for  contracts  exceeding  the 
simplified  acquisition  threshold. 

Tne  rule's  prohibition  on  former 
Federal  agency  officials'  acceptance  of 
compensation  from  certain  contractors 
applies  to  any  contractor  which  is 
awarded  a  contract  in  excess  of  $10 
million,  or  which  is  affected  by  certain 
decisions  made  by  a  Federal  agency 
official  on  matters  in  excess  of  $10 
million.  We  estimate  that  this  provision 
of  the  rule  will  apply  to  approximately 
60  small  businesses  per  year. 

The  interim  rule  imposes  no  new 
information  collection  or  recordkeeping 
requirements.  The  rule  eliminates 
existing  information  collection  and 
recordkeeping  requirements  that 
implemented  41  U.S.C.  423  prior  to  its 
amendment  by  Section  4304.  The 
existing  requirements  that  this  rule 
ehminates  applied  to  (1)  large  and  small 
entities  that  are  bidders  or  offerors  in 
Federal  agency  procurements  with  a 
value  of  $100,000  or  more,  (2) 
contractors  negotiating  contract 
modifications  with  a  value  of  $100,000 
or  more,  and  (3)  contractors  that  wish  to 
employ  former  Federal  procurement 
officials. 

There  are  no  known  alternatives 
which  would  further  reduce  the  impact 
on  small  entities  and  accomplish  the 
objectives  of  41  U.S.C.  423,  as  amended 
by  Section  4304  of  Public  Law  104-106. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Public 
Law  96-511)  is  deemed  to  apply 
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because  the  final  rule  eliminates 
existing  recordkeeping  and  information 
collection  requirements  approved  by  the 
Office  of  Management  and  Budget  under 
0MB  Number  9000-0103.  A  paperwork 
burden  of  43.333  hours  is  eliminated. 

List  of  Subjects  in  48  CFR  Parts  1,  3,  4, 
9, 12, 14, 15, 19,  33.  37.  43,  52,  and  53 

Government  procurement. 
Dated:  December  24,  1996. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  1,  3,  4,  9,  12, 
14,  15.  19,  33,  37,  43,  52,  and  53  are 
amended  as  set  forth  below: 

1.  The  authoritv  citation  for  48  CFR 
Parts  1,  3,  4,  9,  12,  14,  15,  19,  33,  37. 
43,  52,  and  53  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106    [Amended] 

2.  The  table  in  section  1.106  is 
amended  under  the  "FAR  Segment"  and 
"0MB  Control  Number"  columns  by 
removing  the  entries  for  "3.104-9", 
"3.104-12(a)(12)",  "52.203-8",  and 
"52.203-9". 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Sections  3,104  through  3.104-11 
are  revised  and  3.104-12  is  removed,  to 
read  as  follows: 

3.104    Procurement  integrity. 

3.104-1     General. 

(a)  This  FAR  section  3.104 
implements  section  27  of  the  Office  of 
Federal  Procurement  Policy  Act  (41 
U.S.C.  423),  as  amended  by  section  814 
of  the  Fiscal  Year  1990/1991  National 
Defense  Authorization  Act,  Public  Law 
101-189,  section  815  of  the  Fiscal  Year 
1991  National  Defense  Authorization 
Act,  Public  Law  101-510,  and  section 
4304  of  the  Fiscal  Year  1996  National 
Defense  Authorization  Act,  Public  Law 
104-106  (hereinafter,  the  Office  of 
Federal  Procurement  Policy  Act,  as 
amended,  is  referred  to  as  "the  Act"). 
Agencies  may  supplement  3.104  and 
any  clauses  required  by  3.104.  and  may 
use  agency  specific  definitions  to 
identify  individuals  who  occupy 
positions  specified  in  3.104— 4(d)(l)(ii). 
Such  supplementation  and  definitions 
must  be  approved  at  a  level  not  lower 
than  the  senior  procurement  executive 
of  the  agency,  unless  a  higher  level  of 
approval  is  required  by  law  for  that 
agency. 


(b)  Agency  employees  are  reminded 
that  there  are  other  statutes  and 
regulations  that  deal  v«th  the  same  or 
related  prohibited  conduct,  for 
example — 

(1)  The  offer  or  acceptance  of  a  bribe 
or  gratuity  is  prohibited  bv  18  U.S.C. 
201,  10  U.S.C.  2207,  5  U-S'.C.  7353.  and 
5  CFR  part  2635; 

(2)  Section  208  of  Title  18,  United 
States  Code,  and  5  CFR  part  2635 
preclude  a  Government  emplovee  from 
participating  personally  and 
substantially  in  any  particular  matter 
that  would  affect  the  financial  interests 
of  any  person  from  whom  the  employee 
is  seeking  employment; 

(3)  Post-emplovment  restrictions  are 
covered  by  18  U.S.C.  207  and  5  CFR 
parts  2637  and  2641,  which  prohibit 
certain  activities  by  former  Government 
employees,  including  representation  of 
a  contractor  before  the  Government  \n 
relation  to  any  contract  or  other 
particular  matter  involving  specific 
parties  on  which  the  former  employee 
participated  personally  and 
substantially  while  employed  by  the 
Government; 

(4)  Parts  14  and  15  place  lestrictions 
on  the  release  of  information  related  to 
procurements  and  other  contractor 
information  which  must  be  protected 
under  18  U.S.C.  1905; 

(5)  Other  laws  such  as  the  Privacv  Act 
(5  U.S.C.  552a)  and  the  Trade  Secrets 
Act  (18  U.S.C.  1905)  may  preclude 
release  of  information  both  before  and 
after  award  (see  3.104-5);  and 

(6)  Use  of  nonpublic  information  to 
further  an  employee's  private  interest  or 
that  of  another  and  engaging  in  a 
financial  transaction  using  nonpublic 
information  are  covered  bv  5  CFR 
2635.703. 

3.104-2    Applicability. 

(a)  The  restrictions  at  3.104-4  (a)  and 
(b)  apply  beginning  January  1.  1997,  to 
the  conduct  of  every  Federal  agency 
procurement  using  competitive 
procedures  for  the  acquisition  of 
supplies  or  sen'ices  from  non-Federal 
sources  using  appropriated  funds. 

fb)  The  requirements  of  3.104— 4(c) 
apply  beginning  January-  1,  1997,  in 
connection  with  every  Federal  agency 
procurement  using  competitive 
procedures,  for  a  contract  expected  to 
exceed  the  simpfified  acquisition 
threshold.  Such  requirements  do  not 
apply  after  the  contract  has  been 
awarded  or  the  procurement  has  been 
canceled. 

(c)  The  post-employment  restrictions 
at  3.104— 4(d)  apply  to  any  former 
official  of  a  Federal  agency,  for  ser\'ices 
provided  or  decisions  made  on  or  after 
January  1,  1997. 


(d)  Former  officials  of  a  Federal 
agency  whose  employment  by  a  Federal 
agency  ended  before  January  1,  1997, 
are  subject  to  the  restrictions  imposed 
by  41  U.S.C.  423  as  it  existed  before 
Public  Law  104-106.  Solely  for  the 
purpose  of  continuing  those  restrictions 
on  those  officials  to  the  extent  thev  were 
imposed  prior  to  January  1.  1997,  the 
provisions  of  41  U.S.C.  423  as  it  existed 
before  Public  Law  104-106  applv 
through  December  31,  1998. 

3.104-0    Definitions. 

As  used  in  this  section — 
Agency  ethics  official  means  the 
designated  agencv  ethics  official 
described  in  5  CFR  2638.201  and  anv 
other  designated  person,  including — 

(1)  Deputy  ethics  officials  described 
in  5  CFR  2538.204.  to  whom  authority 
under  3.104-7  has  been  delegated  by  the 
designated  agency  ethics  official;  and 

(2)  .-Mternate  designated  agencv  ethics 
officials  descril>ed  in  5  CFR  2638  202rb) 

Compensation  means  wages,  salaries, 
honoraria,  commissions,  professional 
fees,  and  any  other  form  of 
compensation,  provided  directly  or 
indirectly  for  services  rendered. 
Compensation  is  indirectly  provided  if 
it  is  paid  to  an  entity  other  than  the 
individual,  specifically  in  exchange  for 
services  provided  by  the  individual 

Contract,  for  purposes  of  the  post- 
employment  restrictions  at  3.104— 4(d), 
includes  both  competitively  awarded 
and  non-compe!itively  awarded 
contracts. 

Contractor  bid  or  proposal 
information  means  any  of  the  following 
information  submitted  to  a  Federal 
agency  as  part  of  or  in  connection  with 
a  bid  or  proposal  to  enter  into  a  Federal 
agency  procurement  contract,  if  that 
information  has  not  been  previously 
made  available  to  the  public  or 
disclosed  publicly; 

(1)  Cost  or  pricing  data  (as  defined  by 
10  U.S.C.  2306a(h)  with  respect  to 
procurements  subject  to  that  section, 
and  section  304A(h)  of  the  Federal 
Propertv  and  .administrative  Services 
Act  of  1949  (41  U.S.C.  254b(h)).  with 
respect  to  procurements  subject  to  that 
section). 

(2)  Indirect  costs  and  direct  labor 
rates 

(3)  Proprietary  information  about 
manufacturing  processes,  operations,  or 
techniques  marked  by  the  contractor  in 
accordance  with  applicable  law  or 
regulation. 

(4)  hiformation  marked  by  the 
contractor  as  "contractor  bid  or  proposal 
information"  in  accordance  with 
applicable  law  or  regulation. 

(5)  Information  marked  in  accordance 
with  52.215-12 
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Decision  to  award  a  subcontract  or 
modification  of  subcontract  means  a 
decision  to  designate  award  to  a 
particular  source. 

Federal  agency  has  the  meaning 
provided  such  term  in  section  3  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  472). 

Federal  agency  procurement  means 
the  acquisition  (by  using  competitive 
procedures  and  awarding  a  contract)  of 
goods  or  services  (including 
construction)  from  non-Federal  sources 
by  a  Federal  agency  using  appropriated 
funds.  For  broad  agency  announcements 
and  small  business  innovative  research 
programs,  each  proposal  received  by  an 
agency  shall  constitute  a  separate 
procurement  for  purposes  of  the  Act 

In  excess  of  Si 0.000. 000  means— 

(1)  The  value,  or  estimated  value,  at 
the  time  of  award,  of  the  contract. 
including  all  options: 

(2)  The  total  estimated  value  at  the 
time  of  award  of  all  orders  under  an 
indefinite-delivery,  indefinite-quantity, 
or  requirements  contract; 

(3)  .\n\  multiple  award  schedule 
contract  unless  the  contracting  officer 
documents  a  lower  estimate. 

(4)  The  \'alue  of  a  deliver\'  order,  task 
order,  or  an  order  under  a  Basic 
Ordering  Agreement: 

(5)  The  amount  paid  or  to  be  paid  in 
settlement  of  a  claim;  or 

(6)  The  estimated  monetary  value  of 
negotiated  overhead  or  other  rates  when 
applied  to  the  Government  portion  of 
the  applicable  allocation  base. 

Official  means: 

(1)  An  officer,  as  defined  in  5  U.S.C. 
2104. 

(2)  An  emplovee,  as  defined  in  5 
U.S.C.  2105. 

(3)  A  member  of  the  uniformed 
services,  as  defined  in  5  U.S.C.  2101(3). 

(4)  A  special  Government  employee, 
as  defined  in  18  U.S.C.  202. 

Participating  personally  and 
substantially  in  a  Federal  agencv 
procurement  is  defined  as  follows: 

(1)  Participating  personally  and 
substantially  in  a  Federal  agency 
procurement  means  active  and 
significant  involvement  of  the 
individual  in  any  of  the  following 
activities  directly  related  to  that 
procurement: 

(ij  Drafting,  reviewing,  or  approving 
the  specification  or  statement  of  work 
for  the  procurement. 

fii)  Preparing  or  developing  the 
solicitation. 

(iii)  Evaluating  bids  or  proposals,  or 
selecting  a  source. 

(iv)  Negotiating  price  or  terms  and 
conditions  of  the  contract. 

(v)  Reviewing  and  approving  the 
award  of  the  contract. 


(2)  Participating  "personally"  means 
participating  directly,  and  includes  the 
direct  and  active  supervision  of  a 
subordinate's  participation  in  the 
matter. 

(3)  Participating  "substantially" 
means  that  (he  employee's  involvement 
is  of  significance  to  the  matter. 
Substantial  participation  requires  more 
than  official  responsibility,  knowledge, 
perfunctory  involvement,  or 
involvement  on  an  administrative  or 
peripheral  issue.  Participation  may  be 
substantial  even  though  it  is  not 
determinative  of  the  outcome  of  a 
particular  matter.  A  finding  of 
substantiality  should  be  based  not  only 
on  the  effort  devoted  to  a  matter,  but  on 
the  importance  of  the  effort.  While  a 
series  of  peripheral  involvements  may 
be  insubstantial,  the  single  act  of 
approving  or  participating  in  a  critical 
step  may  be  substantial.  However,  the 
review  of  procurement  documents 
solely  to  determine  compliance  with 
regulatory,  administrative,  or  budgetary 
procedures,  does  not  constitute 
substantial  participation  in  a 
procurement. 

(4)  Generally,  an  individual  will  not 
be  considered  to  have  participated 
personally  and  substantially  in  a 
procurement  solely  by  participating  in 
the  following  activities: 

(i)  Agency  level  boards,  panels,  or 
other  advisory  committees  that  review 
program  milestones  or  evaluate  and 
make  recommendations  regarding 
alternative  technologies  or  approaches 
for  satisfying  broad  agency  level 
missions  or  objectives; 

(ii)  The  performance  of  general, 
technical,  engineering,  or  scientific 
effort  having  broad  application  not 
directly  associated  with  a  particular 
procurement,  notwithstanding  that  such 
general,  technical,  engineering,  or 
scientific  effort  subsequently  may  be 
incorporated  into  a  particular 
procurement; 

(iii)  Clerical  functions  supporting  the 
conduct  of  a  particular  procurement; 
find 

(iv)  For  procurements  to  be  conducted 
under  the  procedures  of  OMB  Circular 
A-76.  participation  in  management 
studies,  preparation  of  in-house  cost 
estimates,  preparation  of  "most  efficient 
organization  "  analyses,  and  furnishing 
of  data  or  technical  support  to  be  used 
by  others  in  the  development  of 
performance  standards,  statements  of 
work,  or  specifications. 

Source  selection  evaluation  board 
means  any  board,  team,  council,  or 
other  group  that  evaluates  bids  or 
proposals. 

Source  selection  information  means 
any  of  the  following  information  which 


is  prepared  for  use  by  a  Federal  agency 
for  the  purpose  of  evaluating  a  bid  or 
proposal  to  enter  into  a  Federal  agency 
procurement  contract,  if  that 
information  has  not  been  previously 
made  available  to  the  public  or 
disclosed  publicly: 

(1)  Bid  prices  submitted  in  response 
to  a  Federal  agency  invitation  for  bids, 
or  lists  of  those  bid  prices  before  bid 
opening. 

(2)  Proposed  costs  or  prices  submitted 
in  response  to  a  Federal  agency 
solicitation,  or  lists  of  those  proposed 
costs  or  prices. 

(3)  Source  selection  plans. 

(4)  Technical  evaluation  plans. 

(5)  Technical  evaluations  of 
proposals. 

(6)  Cost  or  price  evaluations  of 
proposals. 

(7)  Competitive  range  determinations 
that  identify  proposals  that  have  a 
reasonable  chance  of  being  selected  for 
award  of  a  contract. 

(8)  Rankings  of  bids,  proposals,  or 
competitors. 

(9)  Reports  and  evaluations  of  source 
selection  panels,  boards,  or  advisory 
councils. 

(10)  Other  information  marked  as 
•'SOURCE  SELECTION 
INFORMATION— SEE  FAR  3.104" 
based  on  a  case-by-case  determination 
by  the  head  of  the  agency  or  designee, 
or  the  contracting  officer,  that  its 
disclosure  would  jeopardize  the 
integrity  or  successful  completion  of  the 
Federal  agency  procurement  to  which 
the  information  relates. 

3.104-4    Statutory  and  related  prohibitions, 
restrictions,  and  requirements. 

(a)  Prohibition  on  disclosing 
procurement  information  (subsection 
27(a)  of  the  Act).  (1)  A  person  described 
in  paragraph  (a)(2)  of  this  subsection 
shall  not,  other  than  as  provided  by  law. 
knowingly  disclose  contractor  bid  or 
proposal  information  or  source  selection 
information  before  the  award  of  a 
Federal  agency  procurement  contract  to 
which  the  information  relates.  (See 
3.104-5(a).) 

(2)  Paragraph  (a)(1)  of  this  subsection 
appUes  to  any  person  who^ 

(i)  Is  a  present  or  former  official  of  the 
United  States,  or  a  person  who  is  acting 
or  has  acted  for  or  on  behalf  of,  or  who 
is  advising  or  has  advised  the  United 
States  with  respect  to.  a  Federal  agency 
procurement;  and 

(ii)  By  virtue  of  that  office, 
employment,  or  relationship,  has  or  had 
access  to  contractor  bid  or  proposal 
information  or  source  selection 
information. 

(b)  Prohibition  on  obtaining 
procurement  information  (subsection 
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27(b)  of  the  Act).  A  person  shall  not, 
other  than  as  provided  by  law, 
knowingly  obtain  contractor  bid  or 
proposal  information  or  source  selection 
information  before  the  award  of  a 
.  Federal  agency  procurement  contract  to 
which  the  information  relates. 

(c)  Actions  required  of  agency  officials 
when  contacted  by  offerors  regarding 
non-Federal  employment  (subsection 
27(c)  of  the  Act].  If  an  agency  official 
who  is  participating  personally  and 
substantially  in  a  Federal  agency 
procurement  for  a  contract  in  excess  of 
the  simpUfied  acquisition  threshold 
contacts  or  is  contacted  by  a  person  who 
is  a  bidder  or  offeror  in  that  Federal 
agency  procurement  regarding  possible 
non-Federal  employment  for  that 
official,  the  official  shall — 

(1)  Promptly  report  the  contact  in 
writing  to  the  official's  supervisor  and 
to  the  designated  agency  ethics  official 
(or  designee)  of  the  agency  in  which  the 
official  is  employed;  and 

(2)(i)  Reject  the  possibility  of  non- 
Federal  employment;  or 

(ii)  DisquaUiy  himself  or  herself  from 
further  personal  and  substantial 
participation  in  that  Federal  agency 
procurement  (see  3.104-6)  until  such 
time  as  the  agency  has  authorized  the 
official  to  resume  participation  in  such 
procurement,  in  accordance  with  the 
requirements  of  18  U.S.C.  208  and 
apphcable  agency  regulations,  on  the 
grounds  that — 

(A)  The  person  is  no  longer  a  bidder 
or  offeror  in  that  Federal  agencv 
procurement ;  or 

(B)  All  discussions  with  the  bidder  or 
offeror  regarding  possible  non-Federal 
employment  have  terminated  without 
an  agreement  or  arrangement  for 
employment. 

(a)  Prohibition  on  former  official's 
acceptance  of  compensation  from  a 
contractor  (subsection  27(d)  of  the  Act). 

(1)  A  former  official  of  a  Federal 
agency  may  not  accept  compensation 
from  a  contractor  as  an  employee, 
officer,  director,  or  consultant  of  the 
contractor  within  a  period  of  one  year 
after  such  former  official — 

(i)  Ser/ed,  at  the  time  of  selection  of 
the  contractor  or  the  award  of  a  contract 
to  that  contractor,  as  the  procuring 
contracting  officer,  the  source  selection 
authority,  a  member  of  a  source 
selection  evaluation  board,  or  the  chief 
of  a  financial  or  technical  evaluation 
team  in  a  procurement  in  which  that 
contractor  was  selected  for  award  of  a 
contract  in  excess  of  $10,000,000; 

(ii)  Served  as  the  program  manager, 
deputy  program  manager,  or 
administrative  contracting  officer  for  a 
contract  in  excess  of  $10,000,000 
awarded  to  that  contractor;  or 


(iii)  Personally  made  for  the  Federal 
agency — 

(A)  A  decision  to  award  a  contract, 
subcontract,  modification  of  a  contract 
or  subcontract,  or  a  task  order  or 
dehvery  order  in  excess  of  $10,000,000 
to  that  contractor; 

(B)  A  decision  to  estabhsh  overhead 
or  other  rates  apphcable  to  a  contract  or 
contracts  for  that  contractor  that  are 
valued  in  excess  of  $10,000,000; 

(C)  A  decision  to  approve  issuance  of 
a  contract  payment  or  payments  in 
excess  of  $10,000,000  to  that  contractor; 
or 

(D)  A  decision  to  pay  or  settle  a  claim 
in  excess  of  $10,000,000  with  that 
contractor. 

(2)  Nothing  in  paragraph  (d)(1)  of  this 
subsection  may  he  construed  to  prohibit 
a  former  official  of  a  Federal  agency 
from  accepting  compensation  from  anv 
division  or  affiliate  of  a  contractor  that 
does  not  produce  the  same  or  similar 
products  or  services  as  the  entity  of  the 
contractor  that  is  responsible  for  the 
contract  referred  to  in  paragraph  (d)(1) 
of  this  subsection. 

3.104-5    Disclosure,  protection,  and 
marking  of  contractor  bid  or  proposal 
information  and  source  selection 
information. 

(a)  Except  as  specifically  provided  for 
in  this  subsection,  no  person  or  other 
entity  may  disclose  contractor  bid  or 
proposal  information  or  source  selection 
information  to  any  person  other  than  a 
person  authorized,  in  accordance  with 
applicable  agency  regulations  or 
procedures,  by  the  head  of  the  agencv  or 
designee,  or  the  contracting  officer,  to 
receive  such  information. 

fb)  Contractor  bid  or  proposal 
information  and  source  selection 
information  shall  be  protected  from 
unauthorized  disclosiue  in  accordance 
with  14.401, 15.411.  15.413.  applicable 
law,  and  agency  regulations. 

(c)  In  determining  whether  particular 
information  is  source  selection 
information,  see  the  definition  in  3.104- 
3  and  consult  with  agency  officials  as 
necessary.  Individuals  responsible  for 
preparing  material  that  may  be  source 
selection  information  under  paragraph 
(10)  of  the  definition  shall  mark  the 
cover  page  and  each  page  that  the 
indi\Tdual  beheves  contains  source 
selection  information  with  the  legend 
"SOURGE  SELECTION 
INFORMATION— SEE  FAR  3.104." 
Although  the  information  in  paragraphs 
(1)  through  (9)  of  the  definition  in 
3.104-3  is  considered  to  be  source 
selection  information  whether  or  not 
marked,  all  reasonable  efforts  shall  be 
made  to  mark  such  material  with  the 
same  legend. 


(d)  Except  as  provided  in 
subparagraph  (d)(4)  of  this  subsection,  if 
the  contracting  officer  beheves  that 
information  marked  as  proprietary  is  not 
proprietar)',  information  otberwise 
marked  as  contractor  bid  or  proposal 
information  is  not  contractor  bid  or 
proposal  information,  or  information 
marked  in  accordance  with  52.215-12  is 
inappropriately  marked,  the  contractor 
that  has  affixed  the  marking  shall  be 
notified  in  writing  and  given  an 
opportunity  to  justify'  the  marking. 

{\]  If  the  contractor  agrees  that  the 
marking  is  not  justified,  or  does  not 
respond  within  the  time  specified  m  the 
notice,  the  contracting  officer  mav 
remove  the  marking  and  the  information 
may  be  released. 

(2)  If.  after  reviewing  any  justification 
submitted  by  the  contractor,  the 
contracting  officer  determines  that  the 
marking  is  not  justified,  the  contracting 
officer  shall  notify  the  contractor  in 
writing. 

(3)  Information  marked  bv  the 
contractor  as  proprietary,  otherwise 
marked  as  contractor  bid  or  proposal 
information,  or  marked  in  accordance 
vdth  52.215-12,  shall  not  be  released 
until — 

(i)  The  review  of  the  contractor's 
justification  has  been  completed,  or 

(ii)  The  period  specified  for  the 
contractor's  response  has  elapsed, 
whichever  is  ''arliei.  Thereafter,  the 
contracting  oificer  may  release  the 
information. 

(4)  With  respect  to  technical  data  that 
are  marked  proprietary  by  a  contractor, 
the  contracting  officer  shall  generally 
follow  the  procedures  in  27.404(h). 

(e)  .Nothing  in  this  section  restricts  or 
prohibits — 

(1)  A  contractor  from  disclosing  its 
own  bid  or  proposal  information  or  the 
recipient  from  receiving  that 
information; 

(2)  The  disclosure  or  receipt  of 
information,  not  otherwise  protected, 
relating  to  a  Federal  agency 
procurement  after  it  has  been  canceled 
by  the  Federal  agency,  before  contract 
award,  unless  the  Federal  agencv  plans 
to  resume  the  procurement; 

(3)  Individual  meetings  between  a 
Federal  agency  official  and  an  offeror  or 
potential  offeror  for,  or  a  recipient  of.  a 
contract  or  subcontract  under  a  Federal 
agency  procurement,  provided  that 
unauthorized  disclosure  or  receipt  of 
contractor  bid  or  proposal  information 
or  source  selection  information  does  not 
occur;  or 

(4)  The  Government's  use  of  technical 
data  in  a  manner  consistent  with  the 
Government's  rights  in  the  data. 

(f)  Nothing  in  this  section  shall  be 
construed  to  authorize — 
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(1)  The  withholding  of  any 
information  pursuant  to  a  proper 
request  from  the  Congress,  any 
committee  or  subcommittee  thereof,  a 
Federal  agency,  the  Comptroller 
General,  or  an  Inspector  General  of  a 
Federal  agency,  except  as  otherwise 
authorized  by  law  or  regulation.  Any 
such  release  which  contains  contractor 
bid  or  proposal  information  or  source 
selection  information  shall  clearly 
notify  the  recipient  that  the  information 
or  portions  thereof  are  contractor  bid  or 
proposal  information  or  source  selection 
information  related  to  the  conduct  of  a 
Federal  agency  procurement,  the 
disclosure  of  which  is  restricted  by 
section  27  of  the  Act; 

(2)  The  withholding  of  information 
from,  or  restricting  its  receipt  by.  the 
Comptroller  General  of  the  United 
States  in  the  course  of  a  protest  against 
the  award  or  proposed  award  of  a 
Federal  agency  procurement  contract; 

(3)  The  release  of  information  after 
award  of  a  contract  or  cancellation  of  a 
procurement  if  such  information  is 
contractor  bid  or  proposal  information 
or  source  selection  information  which 
pertains  to  another  procurement;  or 

(4)  The  disclosure,  solicitation,  or 
receipt  of  bid  or  proposal  information  or 
source  selection  information  after  award 
where  such  disclosure,  solicitation,  or 
receipt  is  prohibited  by  law.  See  3.104- 
1(b)(5)  and  subpart  24.2. 

3.104-6    Disqualification. 

(a)  Contacts  through  agents. 
Disqualification  pursuant  to  3.104- 
4(c)(2)  may  be  required  even  where 
contacts  are  through  an  agent  or  other 
intermediary  of  the  agency  official  or  an 
agent  or  other  intermediary  of  a  bidder 
or  offeror.  See  18  U.S.C.  208  and  5  CFR 
2635.603(c). 

(b)  Disqualification  noticp.  In  addition 
to  submitting  the  contact  report  required 
by  3.104— 4(c)(1),  an  agency  official  who 
must  disquaUfy  himself  or  herself 
pursuant  to  3.i04-4(c)(2)(ii)  shall 
promptly  submit  to  the  head  of  the 
contracting  activity  (HCA).  or  designee, 
a  written  notice  of  disqualification  from 
further  participation  in  the 
procurement.  Concurrent  copies  of  the 
notice  shall  be  submitted  to  the 
contracting  officer,  the  source  selection 
authority  if  the  contracting  officer  is  not 
the  source  selection  authority,  and  the 
agency  official's  immediate  supervisor. 
As  a  minimum,  the  notice  shall — 

(1)  Identify  the  procurement; 

(2)  Describe  the  nature  of  the  agency 
official's  participation  in  the 
procurement  and  specify  the 
approximate  dates  or  time  period  of 
participation;  and 


(3)  Identify  the  bidder  or  offeror  and 
describe  its  interest  in  the  procurement. 

(c)  Resumption  of  participation  in  a 
procurement.  (1)  The  individual  shall 
remain  disqualified  until  such  time  as 
the  agency  has  authorized  the  official  to 
resume  participation  in  the  procurement 
in  accordance  with  3.104— 4(c)(2)(ii). 

(2)  Subsequent  to  a  period  of 
disqualification,  if  an  agency  wishes  to 
reinstate  the  agency  official  to 
participation  in  the  procurement,  the 
HCA  or  designee  may  authorize 
immediate  reinstatement  or  may 
authorize  reinstatement  following 
whatever  additional  period  of 
disqualification  the  HCA  determines  is 
necessary  to  ensure  the  integrity  of  the 
procurement  process.  In  determining 
that  any  additional  period  of 
disqualification  is  necessary,  the  HCA 
or  designee  shall  consider  any  factors 
that  might  give  rise  to  an  appearance 
that  the  agency  official  acted  without 
complete  impartiality  with  respect  to 
issues  involved  in  the  procurement.  The 
HCA  or  designee  shall  consult  with  the 
agency  ethics  official  in  making  a 
determination  to  reinstate  an  official. 
Decisions  to  reinstate  an  employee 
should  be  in  writing.  It  is  within  the 
discretion  of  the  HCA.  or  designee,  to 
determine  that  the  agency  official  shall 
not  be  reinstated  to  participation  in  the 
procurement. 

(3)  An  employee  must  comply  with 
the  provisions  of  18  U.S.C.  208  and  5 
CFR  part  2635  regarding  any  resumed 
participation  in  a  procurement  matter. 
An  employee  may  not  be  reinstated  to 
participate  in  a  procurement  matter 
affecting  the  financial  interest  of 
someone  with  whom  he  or  she  is 
seeking  employment,  unless  he  or  she 
receives  a  waiver  pursuant  to  18  U.S.C. 
208(b)(1)  or  (b)(3)  or  an  authorization  in 
accordance  with  the  requirements  of  5 
CFR  part  2635,  as  appropriate. 

3.104-7     Ethics  advisory  opinions 
regarding  prohibitions  on  a  former  official's 
acceptance  of  compensation  from  a 
contractor. 

(a)  An  official  or  former  official  of  a 
Federal  agency  who  does  not  know 
whether  he  or  she  is  or  would  be 
precluded  by  subsection  27(d)  of  the  Act 
(see  3.104— 4(d))  from  accepting 
compensation  from  a  particular 
contractor  may  request  advice  from  the 
appropriate  agency  ethics  official  prior 
to  accepting  such  compensation. 

(b)  Tne  request  for  an  advisory 
opinion  shall  be  submitted  in  writing, 
shall  be  dated  and  signed,  and  shall 
include  all  information  reasonably 
available  to  the  official  or  former  official 
that  is  relevant  to  the  inquiry.  As  a 
minimum,  the  request  shall  include — 


(1)  Information  about  the 
procurement(s),  or  decision(s)  on 
matters  imder  3.104-4(d)(l)(iii), 
involving  the  particular  contractor,  in 
which  the  individual  was  or  is  involved, 
including  contract  or  solicitation 
numbers,  dates  of  solicitation  or  award, 
a  description  of  the  supplies  or  services 
procured  or  to  be  procured,  and  contract 
amount; 

(2)  Information  about  the  individual's 
participation  in  the  procurement  or 
decision,  including  the  dates  or  time 
periods  of  that  participation,  and  the 
nature  of  the  individual's  duties, 
responsibilities,  or  actions;  and 

(3)  Information  about  the  contractor. 
including  a  description  of  the  products 
or  services  produced  by  the  division  or 
affiliate  of  the  contractor  from  whom  the 
individual  proposes  to  accept 
compensation. 

(c)  Within  30  days  after  the  date  a    . 
request  containing  complete 
information  is  received,  or  as  soon 
thereafter  as  practicable,  the  agency 
ethics  official  shall  issue  an  opinion  as 
to  whether  the  proposed  conduct  is 
proper  or  would  violate  subsection 
27(d)  of  the  Act. 

(d)(1)  Where  complete  information  is 
not  included  in  the  request,  the  agency 
ethics  official  may  ask  the  requester  to 
provide  any  information  reasonably 
available  to  the  requester.  Additional 
information  may  also  be  requested  from 
other  persons,  including  the  source 
selection  authority,  the  contracting 
officer,  or  the  requester's  immediate 
supervisor. 

(2)  In  issuing  an  opinion,  the  agency 
etiiics  official  may  rely  upon  the 
accuracy  of  information  furnished  by 
the  requester  or  other  agency  sources, 
unless  he  or  she  has  reason  to  believe 
that  the  information  is  fraudulent, 
misleading,  or  otherwise  incorrect. 

(3)  If  the  requester  is  advised  in  a 
written  opinion  by  the  agency  ethics 
official  that  the  requester  may  accept 
compensation  from  a  particular 
contractor,  and  accepts  such 
compensation  in  good  faith  reliance  on 
that  advisory  opinion,  then  neither  the 
requester  nor  the  contractor  shall  be 
found  to  have  knowingly  violated 
subsection  27(d)  of  the  Act.  If  the 
requester  or  the  contractor  has  actual 
knowledge  or  reason  to  believe  that  the 
opinion  is  based  upon  fraudulent, 
misleading,  or  othenvise  incoirect 
information,  their  reliance  upon  the 
opinion  will  not  be  deemed  to  be  in 
good  faith. 
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3.104-8    Calculating  ttw  period  Of 
compansation  prohlbnion. 

The  one-year  prohibition  on  accepting 
compensation  (see  3.104-4{d)(l))  begins 
to  run  as  provided  in  this  subsection: 

(a)  If  the  former  official  was  serving  in 
one  of  the  positions  specified  in  3.104- 
4(d)(l)(i)  on  the  date  of  the  selection  of 
the  contractor,  but  not  on  the  date  of  the 
award  of  the  contract,  the  prohibition 
begins  on  the  date  of  the  selection  of  the 
contractor. 

(b)  If  the  former  official  was  serving 
in  one  of  the  positions  specified  in 
3.104-4(d)(l)(i)  on  the  date  of  the  award 
of  the  contract  (whether  or  not  they 
were  serving  on  the  date  of  the  selection 
of  the  contractor),  the  prohibition  begins 
on  the  date  of  the  award  of  the  contract. 

(c)  If  the  former  official  was  serving  in 
one  of  the  positions  specified  in  3.104- 
4(d)(l)(ii),  the  prohibition  begins  on  the 
last  date  the  individual  served  in  that 
position. 

(d)  If  the  former  official  personally 
made  one  of  the  decisions  specified  in 
3.104-4(d)(l)(iii),  the  prohibition  begins 
on  the  date  the  decision  was  made. 

3.104-9    Contract  clauses. 

(a)  The  contracting  offic.er  shall  insert 
the  clause  at  52.203-8,  Cancellation. 
Rescission,  and  Recovery  of  Funds  for 
Illegal  or  Improper  Activity,  in 
solicitations  and  contracts  with  a  value 
exceeding  the  simplified  acquisition 
threshold. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.203-10,  Price  or  Fee 
Adjustment  for  Illegal  or  Improper 
Activity,  in  soUcitations  and  contracts 
with  a  value  exceeding  the  simplified 
acquisition  threshold. 

3. 1 04-1 0    Violations  or  possible  violations. 

(a)  If  the  contracting  officer  receives 
or  obtains  information  of  a  violation  or 
possible  violation  of  subsections  27  (a), 
(b),  (c),  or  (d)  of  the  Act  (see  3.104-4), 
the  contracting  officer  shall  determine 
whether  the  reported  violation  or 
possible  violation  has  any  impact  on  the 
pending  award  or  selection  of  the  source 
therefor. 

(1)  If  the  contracting  officer  concludes 
that  there  is  no  impact  on  the 
procurement,  the  contracting  officer 
shall  forward  the  information 
concerning  the  violation  or  possible 
violation,  accompanied  by  appropriate 
dociunentation  supporting  that 
conclusion,  to  an  individual  designated 
in  accordance  with  agency  procedures. 
With  the  concurrence  of  that  individual, 
the  contracting  officer  shall,  without 
further  approval,  proceed  Mrith  the 
procurement. 

(2)  If  the  individual  reviewing  the 
contracting  officer's  conclusion  does  not 


agree  with  that  conclusion,  the 
individual  shall  advise  the  contracting 
officer  to  withhold  award  and  shall 
promptly  forward  the  information  and 
documentation  to  the  HCA  or  designee. 
(3)  If  the  contracting  officer  concludes 
that  the  violation  or  possible  violation 
impacts  the  procurement,  the 
contracting  officer  shall  promptly 
forward  the  information  to  the  HCA  or 
designee. 

(b)  The  HCA  or  designee  receiving 
any  information  describing  an  actual  or 
possible  violation  of  subsections  27  (a), 
(b).  (c),  or  (d)  of  the  Act,  shall  review  all 
information  available  and  take 
appropriate  action  in  accordance  with 
agency  procedures,  such  as — 

(1)  Advising  the  contracting  officer  to 
.  continue  with  the  procurement: 

(2)  Causing  an  investigation  to  be 
conducted; 

(3)  Referring  the  information 
disclosed  to  appropriate  criminal 
investigative  agencies; 

(4)  Concluding  that  a  violation 
occurred;  or 

(5)  Recommending  an  agency  head 
determination  that  the  contractor,  or 
someone  acting  for  the  contractor,  has 
engaged  in  conduct  constituting  an 
offense  punishable  under  subsection 
27(e)  of  the  Act,  for  the  purpose  of 
voiding  or  rescinding  the  contract. 

(c)  Before  concluding  that  a  bidder, 
offeror,  contractor,  or  person  has 
violated  the  Act,  the  HCA  or  designee 
may  request  information  from 
appropriate  parties  regarding  the 
violation  or  possible  violation  when 
considered  in  the  best  interests  of  the 
Govenunent. 

(d)  If  the  HCA  or  designee  concludes 
that  the  prohibitions  of  section  27  of  the 
Act  have  been  violated,  then  the  HCA  or 
designee  may  direct  the  contracting 
officer  to — 

(1)  If  a  contract  has  not  been 
awarded — 

(i)  Cancel  the  procurement; 
(ii)  Disquahfy  an  offeror;  or 
(iii)  Take  any  other  appropriate 

actions  in  the  interests  of  the 

Government. 

(2)  If  a  contract  has  been  awarded — 
(i)  Effect  appropriate  contractual 

remedies,  including  profit  recaptiire  as 
provided  for  in  the  clause  at  52.203-10, 
Price  or  Fee  Adjustment  for  Illegal  or 
Improper  Activity,  or,  if  the  contract  has 
bees  rescinded  under  paragraph 
(dM2Kii)  of  this  subsection,  recovery  of 
the  amoimt  expended  under  the 
contract; 

(u)  Void  or  rescind  the  contract  with 
respect  to  which — 

(A)  The  contractor  or  someone  acting 
for  the  contractor  has  been  convicted  for 
an  offense  where  the  conduct 


constitutes  a  violation  of  subsections  27 
(a)  or  (b)  of  the  Act  for  the  purpose  of 
either — 

[1]  Exchanging  the  information 
covered  by  such  subsections  for 
anything  of  value;  or 

(2)  Obtaimng  or  giving  anyone  a 
competitive  advantage  in  the  award  of  a 
Federal  agency  procurement  contract;  or 

(B)  The  head  of  the  agency,  or 
designee,  has  determined,  based  upon  a 
preponderance  of  the  evidence,  that  the 
contractor  or  someone  acting  for  the 
contractor  has  engaged  in  conduct 
constituting  an  offense  punishable 
under  subsection  27(e)(1)  of  the  Act:  or 

(iii)  Take  any  other  appropriate 
actions  in  the  best  interests  of  the 
Government. 

(3)  Refer  the  matter  to  the  agency 
suspension  and  debarment  official 

(e)  The  HC.'K  or  designee  shall 
recommend  or  direct  an  administrative 
or  contractual  remedy  commensurate 
with  the  severity  and  effect  of  the 
violation. 

(0  If  the  HCA  or  designee  receiving 
information  concerning  a  violation  or 
possible  violation  determines  that 
award  is  justified  by  urgent  and 
compelling  rircumstances,  or  is 
otherwise  in  the  interests  of  the 
Government,  the  HCA  may  authorize 
the  contract,.ng  officer  to  award  the 
contract  or  execute  the  contract 
modification  after  notification  to  the 
head  of  the  agency  in  accordance  with 
agenc}-  procedures. 

(g)  The  HCA  may  delegate  his  or  her 
authority  under  this  subsection  to  an 
individual  at  least  one  organizational 
level  above  the  contracting  officer  and 
of  General  OfPcer,  Flag.  Senior 
Executive  Service,  or  equivalent  raiJc. 

3. 1 04-1 1     Criminal  and  civil  penalties,  and 
hirthar  adminlstrattve  remedies. 

Criminal  and  civil  penalties,  and 
administrative  remedies,  may  applv  to 
conduct  which  violates  the  Act  (see 
3.104-4).  See  ?3. 102(f)  for  special  rules 
regarding  bid  protests.  See  3.104-10  for 
administrative  remedies  relating  to 
contracts. 

(a)  An  official  who  knowingly  fails  to 
comply  with  the  requirements  of  3.104- 
4  shall  be  subject  to  the  penalties  and 
administrative  action  set  forth  in 
subsection  27(e)  of  the  Act. 

(b)  A  bidder  or  offeror  who  engages  in 
employment  discussion  with  an  official 
subject  to  the  restrictions  of  3.104— 4. 
knowing  that  the  official  has  not 
compUed  with  3.104-4(c)(l),  shall  be 
subject  to  the  criminal,  civil  or 
administrative  penalties  set  forth  in 
subsection  27(e)  of  the  Act. 

(c)  An  official  who  refuses  to 
terminate  employment  discussions  (see 
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3.104-6)  may  be  subject  to  agency 
administrative  actions  under  5  CFR 
2635.604(d)  if  the  official's 
disqualification  from  participation  in  a 
particular  procurement  interferes 
substantially  with  the  individual's 
ability  to  p)erform  assigned  duties. 

4.  Section  3.700(a)  is  revised  to  read 
as  follows: 

3.700  Scope  of  subpart. 

(a)  This  subpart  prescnbes 
Govemmentwide  policies  and 
procedures  for  exercising  discretionary- 
authority  to  declare  void  and  rescind 
contracts  in  relation  to  which — 

(1)  There  has  been  a  final  conviction 
for  briber}',  conflict  of  interest, 
disclosure  or  receipt  of  contractor  bid  or 
proposal  information  or  source  selection 
information  in  exchange  for  a  thing  of 
value  or  to  give  anyone  a  competitive 
advantage  in  the  award  of  a  Federal 
agency  prociu-ement  contract,  or  similar 
misconduct;  or 

(2)  There  has  been  an  agency  head 
determination  that  contractor  bid  or 
proposal  information  or  source  selection 
information  has  been  disclosed  or 
received  in  exchange  for  a  thing  of 
value,  or  for  the  purpose  of  obtaining  or 
giving  anyone  a  competitive  advantage 
in  the  award  of  a  Federal  agency 
procurement  contract. 
***** 

5.  Section  3.701  is  revised  to  read  as 
follows: 

3.701  Purpose. 

This  subpart  provides — 

(a)  An  administrative  remedy  with 
respect  to  contracts  in  relation  to  which 
there  has  been — 

(1)  A  final  conviction  for  bribery, 
conflict  of  interest,  disclosure  or  receipt 
of  contractor  bid  or  proposal 
information  or  source  selection 
information  in  exchange  for  a  thing  of 
value  or  to  give  anyone  a  competitive 
advantage  in  the  award  of  a  Federal 
agency  procurement  contract,  or  similar 
misconduct;  or 

(2)  An  agency  head  determination  that 
contractor  bid  or  proposal  information 
or  source  selection  information  has  been 
disclosed  or  received  in  exchange  for  a 
thing  of  value,  or  for  the  purpose  of 
obtaining  or  giving  anyone  a 
competitive  advantage  in  the  award  of  a 
Federal  agency  procurement  contract; 
and 

(b)  A  means  to  deter  similar 
misconduct  in  the  future  by  those  who 
are  involved  in  the  award,  performance, 
and  administration  of  Government 
contracts. 

6.  Section  3.703  is  amended  by 
redesignating  the  text  as  paragraph 


"(a)  ".  and  by  adding  paragraph  (b)  to 
read  as  follows: 

f 

3.703  Authority. 

***** 

(b)  Subsection  27(e)(3)  of  the  Office  of 
Federal  Procurement  Policy  Act  (41 
U.S.C.  423)  (the  OFPP  Act)',  as  amended, 
requires  a  Federal  agency,  upon 
receiving  information  that  a  contractor 
or  a  person  has  engaged  in  conduct 
constituting  a  violation  of  subsection  27 
(a)  or  (b)  of  the  OFPP  Act,  to  consider 
recission  of  a  contract  with  respect  to 
which — 

(1)  The  contractor  or  someone  acting 
for  the  contractor  has  been  convicted  for 
an  offense  punishable  under  subsection 
27(e)(1)  ofthe  OFPP  Act;  or 

(2)  The  head  of  the  agency,  or 
designee,  has  determined,  based  upon  a 
preponderance  of  the  evidence,  that  the 
contractor  or  someone  acting  for  the 
contractor  has  engaged  in  conduct 
constituting  such  an  offense. 

7.  Section  3.704  is  amended  in 
paragraph  (b)  by  removing  "F.'\R"  and 
by  adding  paragraph  (c)  to  read  as 
follows: 

3.704  Policy. 

***** 

(c)  If  there  is  a  final  conviction  for  an 
offense  punishable  under  subsection 
27(e)  of  die  OFPP  Act.  or  if  the  head  of 
the  agency,  or  designee,  has  determined, 
based  upon  a  preponderance  ofthe 
evidence,  that  the  contractor  or  someone 
acting  for  the  contractor  has  engaged  in 
conduct  constituting  such  an  offense, 
then  the  head  of  the  contracting  activity 
shall  consider,  in  addition  to  any  other 
penalty  prescribed  by  law  or 
regulation — 

(1)  Declaring  void  and  rescinding 
contracts,  as  appropriate,  and  recovering 
the  amounts  expended  under  the 
contracts  by  using  the  procedures  at 

3.705  (see  3.104-10);  and 

(2)  Recommending  the  initiation  of 
suspension  or  debarment  proceedings  in 
accordance  with  subpart  9.4. 

8.  Section  3.705  is  amended  bv 
revising  the  last  sentence  in  paragraph 
(c)(3)  and  paragraph  (d)(3)  to  read  as 
follows: 

3.705    Procedures. 

***** 

(c)  •    *    * 

(3)  *   *   •  However,  no  inquiry  shall 
be  made  regarding  the  validity  of  a 
conviction. 

***** 

(d)*   •  * 

(3)  Specifically  identify  the  offense  or 
final  conviction  on  which  the  action  is 
based; 


PART  4— ADMINISTRATIVE  MATTERS 

9.  Section  4.802(e)  is  revised  to  read 
as  follows: 

4.802    Contract  files. 


(e)  Contents  of  contract  files  that  are 
contractor  bid  or  proposal  information 
or  source  selection  information  as 
defined  in  3.104-3  shall  be  protected 
from  disclosure  to  unauthorized  persons 
(see  3.104-5). 


4.803    [Amended] 

10.  Section  4.8G3  is  amended  by 
removing  paragraph  (a)(42),  and  by 
redesignating  paragraph  (a)(43)  as 
(a)(42). 

PART  9— CONTRACTOR 
QUALIFICATIONS 

9.105-3    [Amended] 

11.  Section  9.105-3(c)  is  amended  by 
revising  the  parenthetical  "(see  3.104-4 
(j)  and  (k))"  to  read  "(see  3.104-3)". 

9.106-3    [Amended] 

12.  Section  9.106-3  is  amended  in 
paragraph  (a)  by  removing  the  paragraph 
designation  "(a)",  and  by  removing 
paragraph  (b). 

9.505    [Amended] 

13.  Section  9.505  is  amended  in 
paragraph  (b)(1)  by  removing  "3.104- 
4(j)"  and  inserting  "3.104-3"  in  its 
place,  and  in  (b)(2)  by  removing  "3.104- 
4(k)"  and  inserting  "3.104-3"  in  its 
place. 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

12.503  [Amended] 

14.  Section  12.503  is  amended  by 
removing  paragraph  (b)(4),  and  by 
redesignating  paragraphs  (b)  (5)  and  (6) 
as  (b)  (4)  and  (5),  respectively. 

12.504  [Amended] 

15.  Section  12.504  is  amended  by 
removing  paragraph  (b)(3),  and  by 
redesignating  paragraph  (b)(4)  as  (b)(3). 

PART  14— SEALED  BIDDING 
14.404-2    [Amended] 

16.  Section  14.404-2  is  amended  by 
removing  paragraph  (m). 

PART  15— CONTRACTING  BY 
NEGOTIATION 

17.  Section  15.413  is  revised  to  read 
as  follows: 
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1 5.41 3    Disclosure  and  use  of  information 
before  award. 

See  3.104  for  statutory  and  regulatory 
requirements  related  to  the  disclosure  of 
contractor  bid  or  proposal  information 
and  source  selection  information. 

15.413-2    [Aniended] 

18.  Section  15.413-2  is  amended  by 
removing  paragraph  (f){6). 

19.  Section  15.509  is  amended  by 
revising  paragraph  (f)(4),  and  by 
removing  (h)(3)  to  read  as  follows: 

1 5.509    Limited  use  of  data. 

***** 

(fl*   *   * 

(4)  Require  any  non-govemment 
evaluator  to  give  a  written  agreement 
stating  that  data  in  the  proposal  will  not 
be  disclosed  to  others  outside  the 
Government. 


20.  Section  15.805-5  is  amended  by 
revising  paragraph  (j)  and  by  removing 
paragraph  (k)  to  read  as  follows: 

15.805-6    Field  pricing  support 


(j)  Field  pricing  reports,  including 
audit  and  technical  reports,  may  contain 
proprietary  and/or  source  selection 
information  (see  3.104-3),  and  the  cover 
page  and  all  pages  containing  such 
information  should  be  marked  with  the 
appropriate  legend  and  protected 
accordingly. 

PART  19— SMALL  BUSINESS 
PRCXSRAMS 

19.811-1    [Amended] 

21.  Section  19.811-1  is  amended  by 
removing  paragraph  (d). 

19.811-2    [Amended] 

22.  Section  19.811-2  is  amended  by 
removing  paragraph  (b)  and  by 
redesignating  paragraph  (c)  as  (b). 

PART  33— PROTESTS,  DISPUTES, 
AND  APPEALS 

23.  Section  33.102  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

33.102    General. 


(f)  No  person  may  file  a  protest  at 
GAO  for  a  procurement  integrity 
violation  unless  that  person  reported  to 
the  contracting  officer  the  information 
constituting  evidence  of  the  violation 
within  14  days  after  the  person  first 
discovered  the  possible  violation  (41 
U.S.C.  423(g)). 


PART  37— SERVICE  CONTRACTING 

37.103    37.103  [Amended] 

24.  Section  37.103  is  amended  by 
removing  paragraph  (c)  and  by 
redesignating  paragraph  (d)  as  (c). 

PART  43— CONTRACT 
MODIFICATIONS 

43.106    [Reserved] 

25.  Section  43.106  is  removed  and 
reserved. 

PART  52~SOLICITAT10N  PROVISIONS 
AND  CONTRACT  CLAUSES 

26.  Section  52.203-8  is  revised  to  read 
as  follows: 

52.203-6    Cancellation,  Rescission,  and 
Recovery  of  Funds  for  illegal  or  Improper 
Activity. 

As  prescribed  in  3.104-9(a),  insert  the 
following  clause  in  solicitations  and 
contracts: 

CANCELLATION.  RESCISSION.  AND 
RECOVERY  OF  FUNDS  FOR  ILLEGAL  OR 
IMPROPER  ACTIVITY  (IAN  1997) 

(a)  If  the  Government  receives  information 
that  a  contractor  or  a  person  has  engaged  in 
conduct  constituting  a  violation  of  subsection 
(a),  (b).  (c),  or  (d)  of  Section  27  of  the  Office 
of  Federal  Procurement  Policy  Act  (41  U.S.C. 
423)  (the  Act),  as  amended  by  section  4304 
of  the  1996  National  Defense  Authorization 
Act  for  Fiscal  Year  1996  (Pub.  L.  104-106), 
the  Government  may — 

(1)  Cancel  the  solicitation,  if  the  contract 
has  not  yet  been  awarded  or  issued;  or 

(2)  Rescind  the  contract  with  respect  to 
which — 

(i)  The  Contractor  or  someone  acting  for 
the  Contractor  has  been  convicted  for  an 
offense  where  the  conduct  constitutes  a 
violation  of  subsection  27  (a)  or  (b)  of  the  Act 
for  the  purpose  of  either — 

(A)  Exchanging  the  information  covered  by 
such  subsections  for  anything  of  value;  or 

(B)  Obtaining  or  giving  anyone  a 
competitive  advantage  in  the  award  of  a 
Federal  agency  procurement  contract;  or 

(ii)  The  head  of  the  contracting  activity  has 
determined,  based  upon  a  preponderance  of 
the  evidence,  that  the  Contractor  or  someone 
acting  for  the  Contractor  has  engaged  in 
conduct  constituting  an  offense  punishable 
under  subsections  27(e)(l}  of  the  Act 

(b)  If  the  Government  rescinds  the  contract 
under  paragraph  (a)  of  this  clause,  the 
Government  is  entitled  to  recover,  in 
addition  to  any  penalty  prescribed  by  law, 
the  amount  expended  under  the  contract. 

(c)  The  rights  and  remedies  of  the 
Government  sp)ecified  herein  are  not 
exclusive,  and  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law, 
regulation,  or  under  this  contract. 

(End  of  clause) 

52.203-9    [Reserved] 

27.  Section  52.203-9  is  removed  and 
reserved. 


28.  Section  52.203-10  is  amended  by 
revising  the  introductory  text,  clause 
date,  and  paragraphs  (a)  and  (b)(5)  to 
read  as  follows: 

52.203-10    Price  or  Fee  Ad)ustment  for 
illegal  or  improper  Activity. 

As  prescribed  in  3.104-9(b),  insert  the 

following  clause; 

PRJCE  OR  FEE  ADJUSTMENT  FOR  ILLEGAL 
OR  IMPROPER  ACTIVITY  (JAN  1997) 

(a)  The  Government,  at  its  election,  mav 
reduce  the  price  of  a  fixed-pnce  type  contract 
and  the  total  cost  and  fee  under  a  cost-t\f>e 
contract  by  the  ar  sunt  of  profit  or  fee 
determined  as  set  forth  in  paragraph  (b)  of 
this  clause  if  the  head  of  the  contracting 
activity  or  designee  determines  that  there 
was  a  violation  of  subsection  27  (a),  (b).  or 

(c)  of  the  Office  of  Federal  Procurement 
Policy  .^ct,  as  amended  (41  U.S.C.  423).  as 
implemented  in  section  3  104  of  the  Federal 
.Acquisition  Regulation 

(b)  •  *  • 

(5)  For  firm-fixed-pnce  contracts,  by  10 
percent  of  the  initial  contract  price  or  a  profit 
amount  determined  by  the  Contracting 
Officer  from  records  or  documents  in 
existence  prior  to  the  date  of  the  contract 
award. 
***** 

(End  of  clause) 

52.203-13    [Reserved] 

29.  Section  52.203-13  is  removed  and 
reserved. 

52.212-3    [Amended] 

30.  Section  52.212-3  is  amended  by 
revising  the  clause  date  to  read  "(JAN 
1997)"'  and  by  removing  paragraph  (i) 

PART  53— FORMS 

53.203    [Reserved] 

31    Section  53.203  is  removed  and 
reserved 

53.302-333    [Removed] 

32.  In  section  53.302-333.  Optional 
Form  333  is  removed 
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SUIiMARY:  The  Civihan  .Agency 
Acquisition  Council  and  the  Defense 
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Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
remove  particular  certification 
requirements  for  contractors  and 
offerors.  This  final  rule  implements 
Section  4301(b)  of  Public  Law  104-106. 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30,  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  January  1,  1997 
FOR  FURTHER  INFORMATIOM  COfTTACT:  Mr. 
Jack  O'Neill  at  (202)l  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037.  GS  Building, 
Washington.  DC  2040'>,  (202)  501^755. 
Please  cite  FAC  90-^5,  FAR  case  96- 
312.  E-mail  correspondence  submitted 
over  the  Internet  should  be  addressed 
to:  96-312©V.GSA.GOV 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  Parts  1. 
3.  4,  6,  8,  9,  12,  14.  16,  19.  23.  27,  29. 
31,  32,  36.  37,  42.  45.  47.  49.  52,  and  53 
to  remove  particular  certification 
requirements  for  contractors  and 
offerors.  The  rule  implements  Section 
4301(b)  of  the  Clinger-Cohen  Act  of 
1996  (Public  Law  104-106).  Section 
4301(b)  required  the  Administrator, 
Office  of  Federal  Procurement  Policy,  to 
issue  for  public  comment  a  proposal  to 
remove  from  the  FAR  those  certification 
requirements  for  contractors  and 
offerors  that  are  not  specifically 
imposed  by  statute.  A  proposed  rule 
was  pubhshed  in  the  Federal  Register 
on  September  12,  1996  (61  FR  48354)! 


Thirty  comments  were  received  from 
seven  respondents.  All  comments  were 
considered  in  the  development  of  the 
final  rule. 

In  response  to  the  public  comments, 
FAR  52.242^.  Certification  of  Indirect 
Costs,  was  amended  to  reduce  the  scope 
of  the  certification  requirement  and  to 
remove  the  requirement  to  certify  imder 
penalty  of  perjury.  The  requirement  at 
FAR  32.304-8  to  provide  certificates 
also  was  removed,  and  an  editorial 
change  was  made  at  FAR  52.215-35  to 
substitute  the  word  "offer"  for  "bid"  in 
paragraph  (a). 

The  certification  at  52.213-1.  Fast 
Payment,  is  being  retained  for  several 
reasons:  (a)  One  large  industry  trade 
organization,  in  its  pubUc  comments, 
acknowledged  that  this  certification  is 
useful  and  potentially  beneficial  to 
industry;  (b)  The  Government  has 
higher  confidence  in  the  acciiracy  of  the 
request  for  payment,  since  it  is  expected 
to  receive  a  higher  degree  of  scrutiny  by 
the  contractor  before  it  is  certified  and 
submitted;  and  (c)  The  payment  office  is 
frequently  separate  and  distinct  from 
the  contract  administration  office,  and 
the  certification  provides  the  paying 
office  with  documentation  that  the 
items  have  been  delivered  independent 
of  a  separate  source  inspection 
documentation. 

Several  certifications  associated  with 
Foreign  Contracting  had  been  proposed 
for  elimination.  However,  upon 
consideration  of  public  comments 
received  in  response  to  the  proposed 
rule,  these  certifications  were  retained, 
because  the  self-policing  discipline  of  a 
certification  requirement  is  important  to 
enforcing  a  national  policy  grbunded  in 


vital  economic  and  security  interests. 
The  Government  believes  that 
elimination  of  these  certification 
requirements  would  have  created  a  need 
for  offerors  to  submit  more  detailed 
information  regarding  the  origin  of 
offered  products.  Therefore,  the 
certification  is  viewed  as  a  less 
burdensome  alternative.  The 
certification  required  by  52.223-1, 
Clean  Air  and  Water  Certification,  has 
been  retained  because  the  Government 
has  concluded  that  the  certification  is 
the  least  burdensome  and  most  effective 
way  to  avoid  entering  into  a  contract 
with  a  Clean  Air  Act  or  Clean  Water  Act 
violator.  In  the  near  future,  we  will  be 
publishing  for  pubUc  comment  a 
proposal  to  substitute  a  more  Umited 
clean  air  and  water  certification  and  a 
Clean  Air  and  Water  Act  notification  for 
commercial  items.  An  associated  change 
is  made  in  FAR  case  93-310,  Item  VI  of 
this  FAC.  The  certification  required  by 
52.223-1,  Clean  Air  and  Water 
Certification,  was  also  revised  and 
retained  because  the  Government 
concluded  that  it  would  be  the  least 
burdensome  and  most  effective  way  to 
avoid  entering  into  a  contract  with  a 
Clean  Air  Act  or  Clean  Water  Act 
Violator.  Interested  parties  are  invited  to 
submit  comments  on  the  retention  of 
these  certification  requirements.  Please 
cite  Holding  File  96-708-01,  Regulatory 
Reform — Certifications,  in 
correspondence.  Comments  should  be 
limited  to  the  retention  of  the  following 
certifications  for  contractors  and 
offerors  which  were  proposed  for 
elimination  but  have  been  retained  as  a 
result  of  the  analysis  of  public 
conmients. 


FAR  cite 

Clause/provi- 
sion No. 

Title 

22.810(a)(1) 

5?,???-?i 

CArtifir^tinn  of  Nnrv^anrftaated  Facilities. 

23.105(a)  

52.223-1     Clean  Air  and  Water  Certification. 

26.109(a)  

52.225-1  '  Buy  Amerx;an  Certificate. 
52.225-6    Balance  of  Payments  Program  Certifteate 
52225-7    Balance  of  Payments  Program. 

52.225-8    Buy  American  Act— Trarta  Agreements— Balance  of  F>ayments  Program  (Certificate. 
52.225-9  1  Buy  Amencan  Act — Trade  Agreements — Balarwe  of  Payments  Program. 
52  225-20  i  Buv  Amerv^an  Act — North  American  Free  Trade  Aoreement  Irmlementation  Act — 

25.305  

25.408<aK1 ) 

25.408(a)(2) 

25.408(a)(3) 

.'5.408(a)(4) 

52.225-21 

Balance  of  Payments  Program  Certilicate  (amended). 
Buy  Amencan  Act — Nortfi  American  Free  Trade  Agreement  Impl^nentation  Act — 

Balance  of  Payments  Program. 
Solicitation  orovisions  and  cordraol  dauses. 

25.408(b)     

B.  RegvJatory  Flexibility  Act 

Hiis  final  rule  is  expected  to  have  a 
significant  beneficial  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq.. 
because  it  reduces  the  number  of 
certifications  that  offerors  and 


contractors  must  provide  to  the 
Government.  A  Final  Regulatory 
Flexibility  Analysis  (FRFA)  has  been 
prepared  and  will  be  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
FRFA  may  be  obtained  from  the  FAR 
Secretariat.  The  analysis  is  summarized 


as  follows:  The  objective  and  legal  basis 
for  this  rule  is  Section  4301(b)  of  the 
Clinger-C^ohen  Act  of  1996  (Public  Law 
104-106).  The  rule  implements  Section 
4301(b)  by  amending  tlie  FAR  to  remove 
particular  certification  requirements  for 
contractors  and  offerors. 
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There  were  no  pubUc  comments 
received  in  response  to  the  initial 
regulator)'  flexibility  analysis.  Several 
changes  were  made  in  the  final  rule  as 
a  result  of  pubhc  comments  received  in 
response  to  the  proposed  rule.  All  of  the 
certifications  required  by  FAR  Part  25 
have  been  retained.  The  certification 
required  by  FAR  52.223-1  was  also 
retained.  The  Certification  of  Final 
hidirect  Costs  at  FAR  52.242-4  was 
revised  to  remove  the  requirement  to 
sign  the  certification  under  penalty  of 
perjury,  and  the  requirement  to  provide 
certificates  was  deleted  from  FAR 
32.304-8. 

The  rule  will  apply  to  all  bidders  or 
offerors,  and  contractors,  large  and 
small,  whose  direct  economic  interests 
would  be  affected  by  the  award  or 
failure  to  award  a  Government  contract. 
The  number  of  small  entities  to  which 
the  rule  will  apply  is  estimated  to  be 
between  35,000  and  45,000.  This  rule 
does  not  impose  any  additional 
reporting,  recordkeeping,  or  other 
compliance  requirements. 

This  rule  is  expected  to  have  a 
beneficial  impact  on  small  entities  by 
deleting  existing  certification 
requirements  that  are  not  required  by 
statute. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Public 
Law  96-511)  is  deemed  to  apply 
because  the  final  rule  eliminates 
existing  recordkeeping  and  information 
collection  requirements  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  OMB  Control  Numbers 
9000-0017, and  9000-0111. A 
paperwork  burden  of  67,375  hours  is 
eliminated. 

List  of  Subjects  in  48  CFR  Parts  1,  3,  4, 
6,  8,  9,  12,  14,  16,  19,  23,  27,  29,  31,  32, 

36,  37,  42,  45,  47,  49,  52,  and  53 

Government  procurement. 

Dated:  December  24, 1996. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  1,  3,  4,  6,  8, 
9,  12,  14.  16,  19.  23.  27.  29,  31,  32.  36. 

37,  42,  45,  47,  49,  52,  and  53  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1,  3,  4,  6,  8,  9.  12,  14,  16,  19,  23, 
27,  29,  31,  32,  36,  37,  42,  45,  47,  49,  52, 
and  53  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 


PART  I^FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106    [Amended] 

2.  Section  1.106  is  amended  in  the 
table  following  the  text  by  removing  the 
following  entries  along  with  their 
control  numbers:  8.203-2,  9.5,  and 
52.208-1. 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Section  3.502-2(i){l)  is  revised  to 
read  as  follows: 

3.502-2    Subcontractor  kickbacks. 


(1)  Have  in  place  ar.d  follow 
reasonable  procedures  designed  to 
prevent  and  detect  violations  of  the  Act 
in  its  owTi  operations  and  direct 
business  relationships  (e.g.,  company 
ethics  rules  prohibiting  kickbacks  by 
employees,  agents,  or  subcontractors; 
education  programs  for  new  employees 
and  subcontractors,  explaining  policies 
about  kickbacks,  related  company 
procedures  and  the  consequences  of 
detection;  procurement  procedures  to 
minimize  the  opportunity  for  kickbacks: 
audit  procedures  designed  to  detect 
kickbacks;  periodic  surveys  of 
subcontractors  to  elicit  information 
about  kickbacks;  procedures  to  report 
kickbacks  to  law  enforcement  officials; 
annual  declarations  by  employees  of 
gifts  or  gratuities  received  from 
subcontractors;  annual  employee 
declarations  that  they  have  violated  no 
company  ethics  rules;  personnel 
practices  that  document  unethical  or 
illegal  behavior  and  make  such 
information  available  to  prospective 
employers);  and 


PART  4— ADMINISTRATIVE  MATTERS 

4.  Section  4.102  is  amended  by 
revising  the  last  sentence  of  paragraph 
(d)  to  read  as  follows: 

4.102    Contractor's  signature. 

*         •         •         *         It 

(d)  Joint  ventures.  *   •   *  When  a 
corporation  is  participating,  the 
contracting  officer  shall  verif\'  that  the 
corporation  is  authorized  to  participate 
in  the  joint  venture. 


PART  6— COMPETITION 
REQUIREMENTS 

6.302-3    [Amended] 

5.  Section  6.302-3  is  amended  in 
paragraph  (b)(l)(vi)  by  inserting  "or"  at 


the  end;  in  paragraph  fb)(l)(vii)  by 
removing  ";  or"  and  inserting  a  period 
in  its  place;  and  by  removing  paragraph 
(b)(l)(viii), 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

6.  Section  8,002  is  amended  by 
removing  paragraph  (a),  redesignating 
paragraphs  (b)  through  (f)  as  (a)  through 
(e);  and  revising  newly  redesignated 
paragraphs  (a)  and  (d)  to  read  as  follows: 

8.002    Use  of  other  Government  supply 
sources. 

*        *        «         t        • 

(a)  PubUc  utiUty  services  (see  part  41), 

***** 

(d)  Strategic  and  critical  materials 
(e.g.,  metals  and  ores)  from  inventories 
exceeding  Defense  National  Stockpile 
requirements  (detailed  information  is 
available  from  the  Defense  National 
Stockpile  Center.  8725  John  J.  Kingman 
Rd..  Suite  4528.  Fort  Belvoir,  VA 
22060-6223;  and 


Subpart  8.2    [Reserved] 

7.  Subpart  8.2  is  removed  and 
reserved. 

PART  9— CONTRACTOR 
QUALIFICATIONS 

9.505-4    [Amended] 

8.  Section  9,505— 4(c)  is  amended  by 
removing  the  last  sentence 

9.  Section  9.506  is  amended  in 
paragraph  (a)  by  revising  the  first 
sentence;  m  paragraph  (d)(3)  by 
replacing  ";  and,  '  with  a  period;  and  by 
removing  paragraph  (d)(4).  The  revised 
text  reads  as  follows: 

9.506    Procedures. 

(a)  If  information  concerning 
prospeK:tive  contractors  is  necessar\  to 
identify  and  evaluate  potential 
organizational  conflicts  of  interest  or  to 
develop  recommended  actions, 
contracting  officers  first  should  seek  the 
information  from  within  the 
Government  or  from  other  readily 
available  sources,  •    *    * 


9.507-1     [Amended] 

10.  Section  9,507-1  is  amended  by 
removing  the  paragraph  (a)  designation 
and  removing  paragraphs  (b),  (c).  and 
(d), 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

11.  Section  12,503  is  amended  by 
revising  paragraphs  (b)(1)  and  rb)(4)  to 
read  as  follows: 
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1 2.503    Applicability  of  cartain  laws  to 
Exacutlva  agancy  contracts  for  the 
acquisition  of  commercial  Items. 

•        *         *        ft        • 

(1)  33  U.S.C.  1368,  Requirement  for  a 
clause  under  the  Federal  Water 
Pollution  Control  Act  (see  23.105). 

***** 

(4)  42  U.S.C.  7606,  Requirements  for 
a  clause  under  the  Clean  Air  Act  (see 
23.105). 


12.504    [Amended] 

12.  Section  12.504  is  amended  by 
removing  paragraph  (a)(16). 

PART  14— SEALED  BIDDING 

14.405    [Amended] 

13.  Section  14.405(f)  is  amended  by 
removing  "certifications"  and  inserting 
"representations"  in  its  place. 

PART  16— TYPES  OF  CONTRACTS 

16.306    [Amended] 

14.  Section  16.306  is  amended  in  the 
second  sentence  of  paragraph  (d)(2)  by 
removing  "certification"  and  inserting 
"statement"  in  its  place. 

PART  19— SMALL  BUSINESS 
PROGRAMS 

19.001    [Amended] 

15.  At  section  19.001,  the  definition 
"Small  disadvantaged  business 
concern"  is  amended  in  paragraph  (b) 
by  removing  "certify"  and  inserting 
"represent"  in  its  place. 

16.  Section  19.301  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows; 

19.301     Representation  by  the  offeror. 

(a)  To  be  eligible  for  award  as  a  small 
business,  an  offeror  must  represent  in 
good  faith  that  it  is  a  small  business  at 
the  time  of  its  written  representation. 


17.  Section  19.303  is  amended  by 
revising  the  introductor\'  text  of 
paragraph  (c)(2);  in  paragraph  (c)(2)(vi] 
by  removing  "certifying"  and  inserting 
"acknowledging"  in  its  place;  and  by 
revising  the  second  sentence  of 
paragraph  (c)(3)  to  read  as  follows: 

19.303    Determining  product  or  service 
classifications. 

***** 

(c)  '   *   • 

(2)  The  appeal  shall  be  in  wTiting  and 
shall  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Small  Business 
Administration.  Washington.  DC  20416. 
No  particular  form  is  prescribed  for  the 


appeal.  However,  time  limits  and 
procedures  set  forth  in  SBA's 
regulations  at  13  CFR  121.11  are  strictly 
enforced.  The  appellant  shall  submit  an 
original  and  one  legible  copy  of  the 
appeal.  In  the  case  of  telegraphic 
appeals,  the  telegraphic  notice  shall  be 
confirmed  by  the  next  day  maifing  of  a 
written  appeal,  in  duplicate.  By  signing 
the  submission,  a  party  or  its  attorney 
attests  that  the  statements  and 
allegations  in  the  submission  are  true  to 
the  best  of  its  knowledge,  and  that  the 
submission  is  not  being  filed  for  the 
purpose  of  delay  or  harassment.  The 
appeal  shall  include — 
***** 

(3)  *   *   *  The  contracting  officer's 
response,  if  any.  to  the  appeal  must 
include  appropriate  argument  and 
evidence,  and  must  be  filed  with  the 
Office  of  Hearings  and  Appeals  no  later 
than  5  business  days  after  receipt  of  the 
appeal.  *    •    * 

19.501     [Amended] 

18.  Section  19.501  is  amended  by 
removing  paragraph  (h). 

19.508    [Amended] 

19.  Section  19.508  is  amended  by 
removing  paragraph  (f). 

20.  Section  19.703  is  amended  in 
paragraph  (a)(2)  by  revising  the  second 
and  fourth  sentences  to  read  as  follows: 

19.703    Eligibility  requirements  for 
participating  In  the  program. 

(a)  '    *    * 

(2)  *   *   *  Individuals  who  represent 
that  they  are  members  of  named  groups 
(Black  Americans.  Hispanic  Americans, 
Native  .Americans,  Asian-Pacific 
.\mericans.  Subcontinent- Asian 
.•\mericans)  may  also  represent 
themselves  as  socially  and  economically 
disadvantaged.  •  *  *  Concerns  that  are 
tribally  owned  entities  or  Native 
Hawaiian  Organizations  may  represent 
themselves  as  socially  and  economically 
disadvantaged  if  they  qualify  under  the 
requirements  of  13  CFR  124.112  or  13 
CFR  124.113.  respectively.  '  *  ' 


PART  23— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

23.102    [Amended] 

21.  Section  23.102  is  amended  in 
paragraph  (d)  by  removing  the  reference 
"40  CFR  part  15"  and  inserting  "40  CFR 
part  32"  in  its  place. 

22.  Section  23,302  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 


23.302    Policy. 

***** 

(d)  *   *   * 

(1)  By  the  apparent  successful  offeror 
prior  to  contract  award  if  hazardous 
materials  are  expected  to  be  used  during 
contract  performance. 

***** 

23.  Section  23.601  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

23.601     Requirements. 

***** 

(c)  The  clause  permits  the  contracting 
officer  to  waive  the  notification  if  the 
contractor  states  that  the  notification  on 
prior  Qeliveries  is  still  current.  The 
contracting  officer  may  waive  the  notice 
only  after  consultation  with  cognizant 
technical  representatives. 


PART  27— PATENT,  DATA,  AND 
COPYRIGHTS 

24.  Section  27.303(e)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

27.303    Contract  clauses. 


(e)  For  those  agencies  excepted  under 
paragraph  (a)(l)(i)  of  this  section,  only 
small  business  firms  or  non-profit 
organizations  qualify  for  the  clause  at 
52.227-11.  *    *    * 
***** 

25.  Section  27.406  is  amended  by 
revising  paragraph  (c);  in  paragraph 
(d)(1)  and  (d)(2),  and  twice  in  (d)(3)  by 
removing  "(C)  certification"  and 
inserting  "(D)  declaration";  and  in 
paragraph  (d)(2)  by  removing  "certify" 
and  inserting  "declare"  in  its  place.  The 
revised  text  reads  as  follows: 

27.406    Acquisition  of  data. 

***** 

(c)  Acceptance  of  data.  As  required  by 
41  U.S.C.  418a(d)(7),  acceptability  of 
technical  data  delivered  under  a 
contract  shall  be  in  accordance  vdth  the 
appropriate  contract  clause  as  required 
by  subpart  46.3,  and  the  clause  at 
52.227-21,  Technical  Data  Declaration. 
Revision,  and  Withholding  of 
Payment — Major  Systems,  when  it  is 
included  in  the  contract.  (See  paragraph 
(d)  of  this  section.) 


27.409    [Amended] 

26.  Section  27.409  is  amended  in 
paragraph  (q)  by  removing 
"Certification"  and  inserting 
"Declaration"  in  its  place. 
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PART  29— TAXES 

29.302    [Amended] 

27.  Section  29.302  is  amended  in  the 
second  sentence  of  paragraph  (b)  by 
revising  the  word  "Certificate"  to  read 
"Form". 

28.  Section  29.305  is  amended  in 
paragraph  (a)(3)  by  revising  the  word 
"Certificate"  to  read  "Form";  and  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

29.305    State  and  local  tax  exemptions. 


(b) 


*   *   * 


(3)  Under  a  contract  or  purchase  order 
that  contains  no  tax  provision,  if — 

(i)  Requested  by  the  contractor  and 
approved  by  the  contracting  officer  or  at 
the  discretion  of  the  contracting  officer; 
and 

(ii)  Either  the  contract  price  does  not 
include  the  tax  or,  if  the  transaction  or 
property  is  tax  exempt,  the  contractor 
consents  to  a  reduction  in  the  contract 
price. 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

29.  Section  31.110  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

31.110    Indirect  cost  rate  certification  and 
penalties  on  unallowable  costs. 

(a)  Certain  contracts  require 
certification  of  the  indirect  cost- rates 
proposed  for  final  payment  purposes. 


31.205-22    Lobbying  and  political  activity 
costs. 

30.  Section  31.205-22  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraphs  (e)  and  (f)  as 
(d)  and  (e).  respectively;  and  in  the 
newly  designated  (d)  by  adding  "(see 
42.703-2)"  after  "unallowable". 

PART  32— CONTRACT  FINANCING 

32.304-8    Amended] 

31.  Section  32.304-8  is  amended  in 
paragraph  (b)(3)  by  revising  the  word 
"certificates"  to  read  "documentation". 

32.805    [Amended] 

32.  Section  32.805  is  amended  in 
paragraph  (a)(l)(iii)  by  removing 
"certified"  and  inserting  "true"  in  its 
place. 

PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

33.  Section  36.205  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 


36.205    Statutory  cost  limitations. 

***** 

(b)  *   *   * 

(3)  That  the  price  on  each  schedule 
shall  include  an  approximate 
apportionment  of  all  estimated  direct 
costs,  allocable  indirect  costs,  and 
profit. 


PART  37— SERVICE  CONTRACTING 

34.  Section  37.402  is  revised  to  read 
as  follows: 

37.402    Contracting  officer  responsibilities. 

Contracting  officers  shall  obtain 
evidence  of  insurability  concerning 
medical  liability  insurance  from  the 
apparent  successful  offeror  prior  to 
contract  award  and  shall  obtain 
evidence  of  insurance  demonstrating  the 
required  coverage  prior  to 
commencement  of  performance. 

PART  42— CONTRACT 
ADMINISTRATION 

42.302    [Amended] 

35.  Section  42.302  is  amended  in 
paragraph  (a)(18)  by  revising  the  word 
"certificates"  to  read  "forms". 

36.  Section  42.703-2  is  amended  by 
revising  paragraphs  (a)  and  (c)(1);  in 
paragraph  (c)(2)(ii)  by  removing  the 
word  "potentially";  in  paragraph  (d)  by 
inserting  the  word  "final"  after  "of; 
and  by  revising  paragraph  (f)  to  read  as 
follows: 

42.703-2    Certificate  of  indirect  costs. 

(a)  General.  In  accordance  with  10 
U.S.C.  2324(h)  and  41  L'.S.C.  256(h).  a 
proposal  shall  not  be  accepted  and  no 
agreement  shall  be  made  to  establish 
final  indirect  cost  rates  unless  the  costs 
have  been  certified  by  the  contractor. 
***** 

(c)  •   *   • 

(1)  If  the  contractor  has  not  certified 
its  proposal  for  final  indirect  cost  rates 
and  a  waiver  is  not  appropriate,  the 
contracting  officer  may  unilaterally 
establish  the  rates. 
***** 

(f)  Contract  clause.  (1)  Except  as 
provided  in  paragraph  (f)(2)  of  this 
subsection,  the  clause  at  52.242-4, 
Certification  of  Indirect  Costs,  shall  be 
incorporated  into  all  solicitations  and 
contracts  which  provide  for 
establishment  of  final  indirect  cost  rates. 

(2)  The  Department  of  Energy  may 
provide  an  alternate  clause  in  its  agency 
supplement  for  its  Management  and 
Operating  contracts. 


PART  4S-G0VERNMENT  PROPERTY 

45.606-1     [Amended] 

37.  Section  45.606-1  is  amended  bv 
removing  the  designation  of  paragraph 
(a):  and  by  removing  paragraph  fb). 

45.606-5    [Amended] 

38.  Section  45.606-5  is  amended  m 
the  parenthetical  at  the  end  of  paragraph 
(a)(2)  bv  revising  '^S  606-l(a),)"  to  read 

■45,606-1  )•■ 

PART  47— TRANSPORTATION 

39.  Section  47.303-17  is  amended  by 
revising  paragraph  (d)(3)(ii)  to  read  as 
follows: 

47.303-17    Contractor-prepaid  commercial 
bills  of  lading,  small  package  shipments. 

«  »  *  •  « 

(d)  •   *   * 

(3)  *    *    • 

(ii)  The  contractor  agrees  to  furnish 
evidence  of  pavment  when  requested  by 
the  Government 


47.305-11     [Amended] 

40.  Section  47,305-11  is  amended  by 
removing  the  designation  of  paragraph 
(a)  and  adding  the  text  to  the  end  of  the 
undesignated  introductory  paragraph 
which  precedes  it:  by  removing 
paragraph  (b):  and  redesignating 
paragraphs  (a)(1)  through  (3)  as  (a) 
through  (c) 

41.  Section  47  403-3  is  amended  in 
paragraph  (a)  bv  removing  "certificate 
or";  and  by  revising  paragraph  (c)  to 
read  as  follows: 

47.403-3    Disallowance  of  expenditures. 

***** 

(r)  The  justification  requirement  is 
satisfied  by  the  contractor's  use  of  a 
statement  similar  to  the  one  contained 
in  the  clause  at  52.247-63.  Preference 
for  US, -Flag  .Air  Carriers  (See  47  405.) 

42.  Section  47.404  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

47.404    Air  freight  forwarders. 

*  «  •  •  « 

(b)*   '   * 

(2)  justification  for  the  use  of  foreign- 
flag  air  earners  similar  to  the  one  shown 
m  the  clause  at  52  247-63.  Preference 
for  r.S.-Flag  .\it  Carriers, 

PART  49— TERMINATION  OF 
CONTRACTS 

43.  Section  49  108-3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

49.108-3    Settiement  procedure. 

*  «  •  *  • 

(b)  Except  as  provided  in  49  108— 4. 
the  TCO  shall  require  that — 
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(1)  All  subcontractor  termination 
inventory  be  disposed  of  and  accounted 
for  in  accordance  with  part  45;  and 

(2)  The  prime  contractor  submit,  for 
approval  or  ratification,  all  termination 
settlements  with  subcontractors. 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.208-1  and  52.208-2    [Removed  and 
Reserved] 

44.  Sections  52.20a-l  and  52.208-2 
are  removed  and  reserved. 

45.  Section  52.209-3  is  amended  in 
Alternate  I  by  revising  the  date  and 
paragraph  (i)  to  read  as  follows: 

52.209-3    First  Article  Approval- 
Contractor  Testing. 

***** 

Alternate lUAiN  1997).  •  •  * 

(i)  The  Contractor  shall  produce  both  the 
first  article  and  the  production  quantity  at 
the  same  facility. 
****'« 

46.  Secbon  52.209—4  is  amended  by 
revising  the  date  and  paragraph  (j)  of 
Alternate  I  to  read  as  follows: 

52.209-4    First  Article  Approval— 
Government  Testing. 


Alternate  UJAS  1997}   '    '   ' 

(j)  The  Contractor  shall  produce  both  the 
first  article  and  the  production  quantity  at 
the  same  facility. 


52.209-7  and  52.209-8    [Renwved] 

47.  Sections  52.209-7  and  52.209-8 
are  removed. 

48.  Section  52.212-3  is  amended  by 
revising  the  provision  date,  paragraph 
(c)(2).  the  introductory  text  of  (c)(6).  and 
the  last  sentence  of  the  introductory  text 
of  (c)(6)(ii)  to  read  as  follows: 

52^12-3    Offeror  Representations  and 
Certifications — Commercial  Items. 

***** 

OFFEROR  REPRESENTATIONS  AND 
CERTIFICATIONS— COMMERCIAL  ITEMS 
(JAN  1997) 

•  *  *  *  « 

(c)  •  •  • 

(2)  Small  disadvantaged  business  concern. 
The  offeror  represents  that  it  D  is.  D  is  not 
a  small  disadvantaged  business  concern 

«         *         •  *         * 

(6)  Small  Business  Size  for  the  Small 
Business  Comp>etitiveness  Demonstration 
Program  and  for  the  Targeted  Industry 
Categories  under  the  Small  Business 
Competitiveness  Demonstration  Program. 
[Complete  only  if  the  offeror  has  represented 
itself  to  be  a  small  busmess  concern  under 
the  size  standards  for  this  solicitation] 


(11) 


*  Offeror  represents  as  follows: 


49.  Section  52.214-30  is  revised  to 
read  as  follows: 

52.214-30    Annual  Representations  and 
Certifications— Sealed  Bidding. 

As  prescribed  in  14.201-6(u),  insert  the 
following  provision: 

ANNUAL  REPRESENTATIONS  AND 
CERTIFICATIONS— SEALED  BIDDING  (JAN 
1997) 

The  bidder  has  (check  the  appropriate 
block): 

D  (a)  Submitted  to  the  contracting  office 
issuing  this  solicitation,  annual 
representations  and  certifications  dated 

[insert  date  of  signature  on 

submission],  which  are  incorporated  herein 
by  reference,  and  are  current,  accurate,  and 
complete  as  of  the  date  of  this  bid,  except  as 
follows  [insert  changes  that  affect  only  this 
solicitation:  if  "none, "  so  state]: 

O  (b)  Enclosed  its  annual  representations 
and  certifications. 
(End  of  provision) 

50.  Section  52.215-35  is  revised  to 
read  as  follows: 

52.215-35    Annual  Representations  and 
Certifications — Negotiation. 

As  prescribed  in  15.407(i),  insert  the 
following  provision: 

ANNUAL  REPRESENTATIONS  AND 
CERTIFICATIONS— NEGOTIATION  (JAN 
1997) 

The  offeror  has  (check  the  appropriate 
block): 

D  (a)  Submitted  to  the  contracting  office 
issuing  this  solicitation,  annual 
representations  and  certifications  dated 

[insert  date  of  signature  on 

submission]  which  are  incorporated  herein 
by  reference  and  are  current,  accurate,  and 
complete  as  of  the  date  of  this  offer,  except 
as  follows  [insert  changes  that  affect  only  this 
solicitation:  if  "none,"  so  state]. 

D  (b)  Enclosed  its  annual  representations 
and  certifications. 
(End  of  provision) 

52.216-2    [Amended] 

51.  Section  52.216-2  is  amended  by 
revising  the  clause  date  to  read  "(JAN 
1997)";  and  in  paragraph  (b)  by 
removing  the  last  sentence. 

52.216-3    [Amended] 

52.  Section  52.216-3  is  amended  by 
revising  the  clause  date  to  read  "(JAN 
1997)";  and  in  paragraph  (b)  by 
removing  the  last  sentence. 

52.216-4    [Amended] 

53.  Section  52.216—4  is  amended  by 
revising  the  clause  date  to  read  "(JAN 
1997)";  and  by  removing  paragraph  (d) 
and  redesignating  paragraph  (e)  as  (d). 


52.219-1    [Amend  tl] 

54.  Section  52.219-1  is  amended  by 
revising  the  provision  date  to  read 
"(JAN  1997)";  and  in  paragraph  (b)(1)  by 
removing  "and  certifies". 

52.21 9-1 5    [Removed  and  Reserved] 

55.  Section  52.219-15  is  removed  and 
reserved, 

52.219-18    [Amended] 

56.  Section  52.219-18  is  amended  by 
revising  the  clause  date  to  read  "(JAN 
1997)";  and  in  paragraph  (b)  by 
removing  "certifies"  and  inserting 
"represents"  in  its  place. 

57.  Section  52.219-19  is  amended  by 
revising  the  date  and  paragraph  (b)  of 
the  provision  to  read  as  follows: 

52.21 9-1 9    Small  Business  Concern 
Representation  for  the  Small  Business 
Competitiveness  Demonstration  Program. 

***** 

SMALL  BUSINESS  CONCERN 
REPRESENTATION  FOR  THE  SMALL 
BUSINESS  COMPETmVENESS 
DEMONSTRATION  PROGRAM  (JAN  1997) 
***** 

(b)  [Complete  only  if  the  Offeror  has 
represented  itself  under  the  provision  at 
52.219-1  as  a  small  business  concern  under 
the  size  standards  of  this  solicitation.] 

The  Offeror  D  is,  D  is  not  an  emerging 
small  business. 


52.219-21    [Amended] 

58.  Section  52.219-21  is  amended  by 
revising  the  clause  date  to  read  (JAN 
1997);  in  the  parenthetical  following  the 
provision  heading  by  removing 
"certified"  and  inserting  "represented" 
in  its  place;  and  in  the  first  paragraph 
of  the  provision  by  removing  "and 
certifies". 

59.  Section  52.223-3  is  amended  by 
revising  the  clause  date  and  paragraphs 
(c)  and  (e)  to  read  as  follows: 

52.223-3  Hazardous  Material  Identification 
and  Material  Safety  Data. 

***** 

HAZARDOUS  MATERL\L  IDENTIFICATION 
AND  MATERIAL  SAFETY  DATA  (JAN  1997) 
***** 

(c)  This  list  must  be  updated  during 
performance  of  the  contract  whenever  the 
Contractor  determines  that  any  other  material 
to  be  delivered  under  this  contract  is 
hazardous. 
***** 

(e)  If,  after  award,  there  is  a  change  in  the 
composition  of  the  itera(s)  or  a  revision  to 
Federal  Standard  No.  313,  which  renders 
incomplete  or  inaccurate  the  data  submitted 
under  paragraph  (d)  of  this  clause,  the 
Contractor  shall  promptly  notify  the 
Contracting  Officer  and  resubmit  the  data. 
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60.  Section  52.223-7  is  amended  by 
revising  the  clause  date  and  paragraph 
(b)(2)  to  read  as  follows: 

52.223-7    Notice  of  Radioactive  Materials. 


NOTICE  OF  RADIOACTIVE  MATERIALS 
(JAN  1997) 

***** 

(2)  State  that  the  quantity  of  activity, 
characteristics,  and  composition  of  the 
radioactive  material  have  not  changed:  and 


52.227-12    [Amended] 

61.  Section  52.227-12  is  amended  by 
revising  the  clause  date  to  read  "(JAN 
1997)";  and  in  paragraph  (f)(7)  by 
removing  "certifying"  wherever  it 
appears  and  inserting  "stating"  in  its 
place. 

52.227-13    [Amended] 

62.  Section  52.227-13  is  amended  by 
revising  the  clause  date  to  read  "(JAN 
1997)";  and  in  paragraph  (e)(3)  by 
removing  "certifying"  wherever  it 
appears  and  inserting  "stating"  in  its 
place. 

63.  Section  52.227-21  is  amended  by 
revising  the  section  and  clause 
headings,  the  clause  date,  paragraph 
(b)(1),  the  first  sentence  of  (b)(2).  and 
(d)(l)(ii)  to  read  as  follows: 

52.227-21    Technical  Data  Declaration, 
Revision,  and  Witttholdlng  of  Payment- 
Major  Systems. 

.  *        *        *         *        * 

TECHNICAL  DATA  DECLARATION, 
REVISION,  AND  WITHHOLDING  OF 
PAYMENT— MAJOR  SYSTEMS  (JAN  1997) 
***** 

(b)  Technical  data  declaration.  (1)  All 
technical  data  that  are  subject  to  this  clause 
shall  be  accompanied  by  the  following 
declaration  upwn  delivery: 

TECHNICAL  DATA  DECLARATION  (JAN 
1997) 


The  Contractor, 


hereby 


declares  that,  to  the  best  of  its  knowledge  and 
belief,  the  technical  data  delivered  herewith 

under  Government  contract  No. (and 

subcontract ,  if  appropriate)  are 

complete,  accurate,  and  comply  with  the 
requirements  of  the  contract  concerning  such 
technical  data. 
(End  of  declaration) 

(2)  The  Government  shall  rely  on  the 
declarations  set  out  in  paragraph  (b)(1)  of  this 
clause  in  accepting  delivery  of  the  technical 
data,  and  in  consideration  thereof  may,  at 
any  time  during  the  period  covered  by  this 
clause,  request  correction  of  any  deficiencies 
which  are  not  in  compliance  with  contract 
requirements.  *  *  * 


(ii)  Provide  the  declaration  required  by 
paragraph  (b)(1)  of  this  clause: 

***** 

(End  of  clause) 

64.  Section  52.228-5  is  amended  by 
revising  the  clause  date  and  the  first 
sentence  of  paragraph  (b)  to  read  as 
follows: 

52.228-6    Insurance— Wori(  on  a 
Government  Instellation. 


INSURANCE— WORK  ON  A  GOVERNMENT 
INSTALLATION  (JAN  1997) 

***** 

(b)  Before  commencing  work  under  this 
contract,  the  Contractor  shall  notify  the 
Contracting  Officer  in  writing  that  the 
required  insurance  has  been  obtained.  *  *  * 

***** 

65.  Section  52.22&-8  is  amended  by 
revising  the  clause  date  and  the  first 
sentence  of  paragraph  (d)  to  read  as 
follows: 

52.228-8    Liability  and  Insurance — Leased 
Motor  Vehicles. 


LIABILITY  AND  INSURANCE- 
MOTOR  VEHICLES  (JAN  1997) 


•LEASED 


(d)  Before  commencing  worlc  under  this 
contract,  the  Contractor  shall  notify  the 
Contracting  Officer  in  writing  that  the 
required  insurance  has  been  obtained. 

***** 

66.  Section  52.228-9  is  amended  by 
revising  the  clause  date,  the  second 
sentence  of  paragraph  fb),  and 
paragraph  (c)(2)  to  read  as  follows: 

52.228-8    Cargo  Insurance. 

***** 

CARGO  INSURANCE  (JAN  1997) 

(a)  •  *  * 

(b)  *  *  *  As  evidence  of  insurance 
maintained,  an  authenticated  copy  of  the 
cargo  liability  insurance  policy  or  policies 

shall  be  furnished  to [insert  name 

of  contracting  agencv\.  *  *  * 

(c)  •  •  * 

(2)  An  authenticated  copy  of  any  renewal 

p>olicy  to I  insert  name  of  contracting 

agency\  not  less  than  1 5  days  prior  to  the 
expiration  of  any  current  policy  on  file  with 
[insert  name  of  contracting  agency] 

(End  of  clause) 

67.  Section  52.237-7  is  amended  by 
revising  the  clause  date  and  the  first 
sentence  of  paragraph  (d)  to  read  as 
follows: 

52.237-7    Indemnification  and  Medical 
Liability  Initurance. 


INDEMNIFICATION  AND  MEDICAL 
LIABILITY  INSURANCE  (JAN  1997) 


provider  who  will  perform  under  this 
contract  shall  be  provided  to  the  Contracting 
Officer  prior  to  the  commencement  of 
services  under  this  contract.  *  *  * 

***** 

68.  Section  52.242-4  is  amended  by 
revising  the  section  heading,  clause  title 
and  date:  paragraphs  (a)(1),  (b),  and  (c); 
and  the  Certificate  following  paragraph 
(c).  The  revised  text  reads  as  follows: 


52.242-4 
Coste. 


Certification  of  Final  indirect 


CERTIFICATION  OF  FINAL  INDIRECT 
COSTS  ()AN  1997) 

(a)  •  •  • 

(1)  Certif>-  any  proposal  to  establish  or 
modif\-  final  indirect  cost  rates; 

«  •         •  •  « 

(b)  Failure  by  the  Contractor  to  submit  a 
signed  certificate,  as  described  in  this  clause, 
may  result  in  final  indirect  costs  at  rates 
unilaterally  established  bv  the  Contracting 
Officer. 

(c)  The  certificate  of  final  indirect  costs 
shall  read  as  follows: 

CERTIFICATE  OF  FINAL  INDIRECT  COSTS 

This  is  to  certify  that  I  have  reviewed  this 
proposal  to  establish  final  indirect  cost  rates 
and  to  the  best  of  my  knowledge  and  belief; 

1   .^11  costs  included  in  this  proposal 
[identify  proposal  and  date)  to  establish  final 
indirect  cost  rates  for  [identify  period  covered 
by  rate)  are  allowable  in  accordance  with  the 
cost  principles  of  the  Federal  Acquisition 
Regulation  (FAR)  and  its  supplements 
applicable  to  the  contracts  to  which  the  final 
indirect  cost  rates  will  apply;  and 

2.  This  profXDsal  does  not  include  any  costs 
which  are  expressly  unallowable  under 
applicable  cost  principles  of  the  FAR  or  its 
supplements. 

Firm:  

Signature; 

Name  of  Certif\'ing  Official- 

Title; 

Date  of  Execution;   

(End  of  clause) 

69.  Section  52.245-6  is  amended  by 
revising  the  introductory  text,  the  clause 
date,  and  the  fourth  and  fifth  sentences 
of  paragraph  (f)  to  read  as  follows: 

52.245-8    Liability  for  the  Facilities. 

As  prescribed  in  45.302-6(b).  insert 
the  following  clause: 

LIABILITY'  FOR  THE  FACILITIES  (IAN  1997) 

*  •  •  •  • 

(0  *  "  '  Documentation  of  insurance  or  an 
authenticated  copy  of  such  insurance  shall  be 
deposited  promptly  with  the  Contracting 
Officer  The  Contractor  shall,  not  less  than  30 
days  before  the  expiration  of  such  insurance, 
deliver  to  the  Contracting  Officer 
documentation  of  insurance  or  an 
authenticated  copy  of  each  renewal  policy 


(d) 
(1)' 


(d)  Evidence  of  insurance  documenting  the 
quired  coverage  for  each  health  care 


(End  of  clause) 
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70.  Section  52.247-2  is  amended  by 
revising  the  introductory  paragraph,  the 
clause  date  and  paragraph  (a)  to  read  as 
follows: 

52.247-2    Permits,  Authorities,  or 
Franchises. 

As  prescribed  in  47,207-l(a).  insert 
the  following  clause: 

PERMITS.  .AUTHORITIES,  OR  FR.AVCHISES 
(JAN  1997) 

(a)  The  offeror  does  D.  do^s  not  D.  hold 
authorization  from  the  Federal  Highway 
.Administration  (FHVV'.A)  or  other  cognizant 
regulatory  body.  If  authorization  is  held,  it  i^ 
as  follows: 

(.\ame  of  regulatory  body) 

(Authorization  No.  I 

•  •  «  *         * 

[End  of  clause! 

52.247-54    [Removed  and  Reserved] 

71.  Section  52.247-54  is  removed  and 
reserved. 

72.  Section  52.247-63  is  amended  hv 
revising  the  clause  date  and  the 
definition  "U.S. -flag  air  carrier";  in 
paragraph  (b)  by  removing  "49  U.S.C, 
1517"  and  inserting  "49  U.S.C.  40118"; 
and  by  revising  paragraph  (dj  to  read  as 
follows: 


52.247-63 
Carriers. 


Preference  for  U.S.-Flag  Air 


PREFERENCE  FOR  U  S   FLAG  AIR 
CARRIERS  (IAN  1997) 

***** 

(a)  *  •  • 

U  S.-flag  air  earner,  as  used  in  this  clause. 
means  an  air  carrier  holding  a  certificate 
under  49  U.S.C.  Chapter  411. 
•  •  *  »  • 

(d)  In  the  event  that  the  Cxmtrartor  selects 
a  carrier  other  than  a  I'.S  -flag  air  carrier  for 
international  air  transportation,  the 
Contractor  shall  include  a  statement  on 


vouchers  involving  such  transportation 
essentially  as  follows 

.STATEMENT  OF  UNAVAILABILITY  OF 
US  -FLAG  AIK  CARRIERS 

International  air  transportation  of  persons 
land  their  personal  effects)  or  property  by 
U.S.-flag  air  carrier  was  not  available  or  it 
was  necessary  to  use  foreign-flag  air  carrier 
service  for  the  following  reasons  (see  section 
47  403  of  the  Federal  .Acquisition 
Regulation):  [State  reasons]. 


(End  of  statement) 


PART  53— FORMS 

73.  Section  5.12 14(e)  is  amended  by 
revising  the  paragraph  heading  to  read 
as  follows: 

53.214    Sealed  bidding. 

***** 

(e)  SF  129  IHEV.  12/96).  Solicitation 
.^tailing  List  Application.  *  *  * 

***** 

74.  Section  53  215-1(0  is  amended  by 
revising  the  paragraph  heading  to  read 
as  follows: 

53.215-1     Solicitation  and  receipt  of 
proposals  and  quotations. 

*  »  •  •         * 

(f)  SF  129  I  REV  12/96).  Solicitation 
Mailing  Ust  Application.  *  *  * 
***** 

75.  Section  53.222(g)  is  amended  by 
revising  the  paragraph  heading  to  read 
as  follows: 

53.222    Application  of  latx>r  laws  to 
Government  acquisitions  (SF's  99,  308, 
1093,  1413.  1444,  1445,  1446,  WH-347). 

***** 

(g)  SF  1445  (REV.  12/961.  Labor 
Standards  Interview.  *  *  * 

***** 

76.  Section  53.229  is  amended  by 
revising  the  paragraph  heading  to  read 
as  follows: 


53.229    Taxes  (SF's  1094, 1094-A). 

SF  1094  (REV.  12/96,  U.S.  Tax 
Exemption  Form,  and  SF  1094-A  (REV 
12/96),  Tax  Exemption  Forms 
Accountability  Record.  *  *  * 

77.  Section  53.245  is  amended  in 
paragraphs  (c),  (f),  (g),  (h),  (i),  and  (j)  by 
revising  the  paragraph  headings  to  read 
as  follows; 

53.245    Government  property. 

***** 

(c)  SF  1423  (REV.  12/96).  Inventory 
Verification  Survey. 

***** 

(f)  SF  1426  (REV.  12/96),  Inventory 
Schedule  A  (Metals  in  Mill  Product 
Form),  and  SF  1 427  (REV.  7/89), 
Inventory  Schedule  A — Continuation 

Sheet  (Meta)s  in  Mill  Product  Form). 

*   *   * 

.  (g)  SF  1428  (REV.  12/96),  Inventory 
Schedule  B,  and  SF  1429  (REV.  7/89). 
Inventory  Schedule  B — Continuation 
Sheet.  *  *  * 

(h)  SF  1430  (REV.  12/96),  Inventory 
Schedule  C  (Work-in-Process)  and  SF 
1431  (REV.  7/89).  Inventory  Schedule 
C — Continuation  Sheet  (Work-in- 
Process).  *  *  * 

(i)  SF  1432  (REV.  12/96),  Inventory 
Schedule  D  (Special  Tooling  and 
Special  Test  Equipment),  and  SF  1433 
(REV.  7/89).  Inventory  Schedule  D— 
Continuation  Sheet  (Special  Tooling 
and  Special  Test  Equipment).  *   •   * 

(j)  SF  1434  (REV.  12/96),  Termination 
Inventory  Schedule  E  (Short  Form  for 
Use  with  SF  38  Only).  *   *   * 

53.301-129    [Revised] 

78.  Section  53.301-129  is  revised  to 
read  as  follows: 

53.301-129    SF  129,  Solicitation  {Mailing 
List  Application. 

BILUNG  CODE  S820-EP-P 
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SOUCITATION  MAILING  LIST  APPLICATION 


n  wmAi      n  Rfvtsiow 


TTsrr 


0MB  No.  9000-0002 
Expires:     10/31/97 
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Sacratariat  (MVR),  Fwlaral  Acquiaition  Policy  Oiviaion,  GSA.  Waahington.  DC  20405. 
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J  PARTNERSWr                          LJ  UNDER  THE  LAWS  Of  THE  STATE  Of: 

e.  OTY 

d    STATE 

•   Zr  CODE 

7 

NAMES  Of  OFFICERS,  OWNERS,  OR  PARTNERS 

a.  PRCSIOe<T 

b.  VICE  PRESOENT 

e    SECRETARY 

d.  TREASURER 

•-  OWNERS  OR  PARTNERS 

8.  AFFIUATES  OF  APPLICANT 


NAME 


LOCATKM 


NATURE  OF  AFFLIATION 


9.  PERSONS  AUTHORIZED  TO  SIGN  OFFERS  AND  CONTRACTS  IN  YOUR  NAME  (Indicate  rf  agent) 


NAME 


OFFICIAL  QAPAOTY 


TB.ePHONC  NUMBER 


AREA  CODE 


NUMBER 


10.  IDENTIFY  EQUPMENT.  SUPPLIES.  ANDMR  SERVICES  ON  WHICH  VOU  DESIRE  TO  MAKE  AN  OFFER   |5m  mnmcttad  f^dmrml  Agmtcy  j  tupplemmxtml  twOnf  ill 


H  ..  see  af  BUSWESS  ISm  Mntio«,  an  eeriml 

SMALL  BUSMESS                           OTHER  THAN 
r~|    IV  ehaekai.  emnplmn         r~l    SMAU 
LJ    Itmrm  ItBmt^  na             LJ    BUSMESS 

ilk  AveAAfie»4UMUAdFEMn.<}yee£/^e«uobv 

afmf$l   FOR  FOUR  PRECCOMG  CALENDAR 
QUARTERS 

Tic     AVEFUGt  AWWUAt  5ALLS TJg  nFCCf>T5  WP 
PRECEDMG  THREE  FISCAL  YEARS 

$ 

(Not  ippSeablm  for  othm  ltn>  mnml  buti ^ 

WOMAN- 
n    DBAOVANTAGED                 f— 1    OWNED 
LJ    BUSMESS                                LJ    BUSMESS 

I—I  MANUFACTURER                   I—I  CONSTRUCTION                                         f— I  SURPLUS 
LJ  OR  PRODUCER                        LJ  CONCERN                                                     LJ  DEALER 

[—1  SERVICE                                   r— 1  RESEARCH  AND 
LJ  ESTABLBMMENT                    LJ  DEVaOPMENT 

u-piwswg. /y».»uw  •'    -■■               -L      . 

15.  k6W  LdN4  M  NVS&4T  ftuSMf^S? 

16.  FLOOR  SPACE  ISquare  Feet/M' ) 

17    NET  WORTH 

,.  iAAtmnen)tm6 

b.  WAAEMOSe 

«.  tVAIT 

b    AMOUNT 

1 8.  SECURITY  CLEARANCE  llf  appHcabh.  check  highest  dearance  authorizedl 


FOR 

TOP  SECRET 

SECRET 

CONFCENTUL 

c.  NAMES  Of  AGWOES   GRANTMG  SECURTTY  aEARANCES 

d    DATES  ORANTEO 

a.     KEY  PERSONNa 

b.     PLANT  ONLY 

The  information  supp 

led  herein  (in 

ckytfing  i 

tK  pages  attach 

ea)  IS  correct  and  neither  the  applicant  nor  any  persor 

1  (or  concern)  in  any 

any 
any 


aqencv  thereof. 

•\i»  NXME  or  PEKM  AUTMflnCED  TO  SIflM  ITyp,  « p,int) 


\Vb  rm.E  t*  KASM  AUTMMED  TO  &kM  iTyp,  o, pnnti 


20.  SKMATUflE 


■31  BATTSIflNlD 


AUTHORIZEO  FOR  LOCAL  REPRODUCTION 
PMvkMM  adWon  net  uubto 


STANDARD  FORM  129  IREV  u  »6i 

Praacrib^  by  GSA     FAR  (4«  CFW  53  I14I.I 
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INSTRUCnOttS 


b«  aMad  to  a  panicutar  agancy'a  bMdar'a  maOng  lat  far  wpplaa  ar  aarvieaa  ihal  fHa  Ma  preparty  complatad 

togatfiar  witfi  tuch  oihar  Ma  aa  may  ba  ittachad  to  Ma  wp0tewltim  form,  «M«  aach  proeuramant  oMca  of  Iha 

I  to  do  buwnaaa.   If  a  Fadarai  agar>cy  haa  attadiad  a  Supplawanm  Cewimedhy  8at  wHh  InaMuuHuiia.  eowiplala  »a 

OttMTMiaa.  idantify  in  ItanK  1 0  tfia  aquipanant.  auppiaa.  and/or  aarvteaa  on  wMch  you  daaira  to  bid.    VrvMt  Fadarai  Supply 

Oaa^fc  adnn  codaa.  if  avaiabta.)    Th*  appMcadan  thai  ba  aubmittad  artd  aonad  by  Iha  principal  aa  dMnguiritad  from  an 


Aftar  plinmi-T  on  ttto  biddar'a  maOng  lat  of  an  agancy,  your  failura  to  raapond  (a><»mlaalen  of  bid.  ar  notica  in  writing,  that  you  ara  unaMa  to  bid 
dtat  pardeular  vanaacdon  but  wiah  to  ramatn  on  tha  activa  biddar'a  maOngHM  for  that  pardcular  itam)  to  aoSdtattona  jarii  ba  undaratood  by  tha 

ama  froni 


lack  of  In 


and  eoncurranca  in  (ha  ramoval  of  your  ttama  I 


Iha  puroharing  aetivity'a  aaSdtatioN  maWng  far  itama  eoncamad. 


SIZE  Of  BUSifieSS  OCFtNTDONS 
(SMitam  11AJ 


Smal 


I  concam  -  A  «naN  buainaaa  concam  for  tha  purpoaa  of 
procuramant  ia  a  concam,  including  Ita  affUiataa.  which  la 
ad  and  oparatad,  ia  not  dominant  in  lt\€  fiaM  of 
in  aMch  it  ia  compadng  for  Oovammant  contracta,  wtd  can 
Kvthar  ^uafy  undar  tha  cHtaria  concarning  numbar  of  amptoyaaa. 
avaraga  annual  racaipta.  or  tfia  othar  critaria,  aa  praacribad  by  tha  SmaN 
Buainaaa  Adminiaaiation.  (Saa  Coda  of  Fadarai  Raigutationa,  Titto  13,  Part 
121.  aa  amaiidad.  which  contaWia  datatlad  mduatry  dafirHbon*  and 
ralatad  procaduraa.) 


b.  Affiiataa  -  Buainaaa  concarna  ara  affiiiataa  of  aach  othar  whan  attttar 
dkactly  or  indlractty  0)  ona  concarn  controla  or  haa  tha  powar  to  control 
tha  othar,  or  (ii)  a  third  party  controla  or  haa  tha  pow«r  to  control  both. 
In  dataimaang  wftathar  concarrw  ara  iiviapandantfy  ownad  and  oparatad 
and  whatftar  or  rkot'  affiliation  axiata,  conaidarabon  la  givan  to  all 
appropriata  factora  including  coanmon  ownarship,  common 
martagamant,  and  contractual  ralationahip.    (Saa  Itam*  8  and  HA.) 

c.  Numbar  of  amployaaa  -  (Itam  11 B)  In  connection  with  tha 
datarminatian  of  anal  txiairtaaa  atatu*,  'numbar  of  amployaaa*  maarw 
tha  avaraga  amploymant  of  any  concam,  irM:luding  cha  amployaaa  of  ita 
domaabc  and  foraign  affUiataa.  baaad  on  tha  numbar  of  parsona 
amployad  on  a  fut-dma,  part-tima,  tamporary  or  othar  baan  durir^  aach 
of  d»a  pay  parioda  of  Iha  pracading  1  2  montha.  If  a  concam  haa  not 
baan  in  aaatanca  for  12  montha,  *numt>ar  of  amployaaa'  maana  (ha 
avaraga  amploymant  of  auch  car>carn  and  rta  affiiiataa.  during  tha  pariod 
dtat  iuch  concam  haa  baan  in  axiatanca  baaad  on  tha  numbar  of  paraona 
amployad  during  aach  of  Itta  pay  parioda  of  iha  partod  that  auch  concam 
haa  baan  in  buamaaa. 


TYPE  OF  OWNERSHIP  DEFINmOMS 
(Saa  Itam  12.) 

a.  *Oiaadvantagad  buainaaa  concam*  -  maana  any  buainaaa  concam  (1) 
which  ia  at  laaat  51  parcant  ownad  by  ona  or  mora  aociaMy  af>d 
acortomicaay  diaadwantagad  indivlduala;  or,  in  tlM  eaaa  of  any  pubficly 
ownad  buainaaa.  at  laaat  51  parcant  of  tha  atock  of  which  ia  ownad  by 
ona  or  mora  aecialy  and  aconomicaly  diaadvantagad  indhriduala:  and 
(2)  wfHMa  martagamant  and  dafly  buaiitaaa  oparadena  ara  controtad  by 
ona  or  mora  of  auch  indhriduala. 

b.  "Woman-ownad  buainaaa'  -  maana  a  buainaaa  tfiat  ia  at  laaat  51 
parcant  ownad  by  a  woman  or  woman  who  ara  U.S.  dtizana  and  who 
alao  con^ol  artd  oparata  tha  bua 


TYPE  OF  BUSINESS  DERNITIONS 
(Saa  Itam  13.) 

a.  'MarHifacturar  or  producar*  -  maana  a  paraon  lor  concam)  owning, 
oparadng,  or  maintaintrtg  a  atora,  warahouaa,  ar  othar  aatabAahmant  Ittat 
producaa.  on  tha  pramiaaa,  tha  matariaia.  auppliaa,  artidaa  ot  aquipmant 
of  tha  ganaral  cftaractar  of  tt>oaa  Uatad  in  Itam  10,  or  in  tha  Fadarai 
Agar>cy'a  Supplamarttal  Commodity  Liat,  if  attachad. 

b.  'Sarvica  aataWiahmant*  -  maana  a  cortcam  (or  paraon)  wrhich  owna, 
oparataa,  or  maintaina  any  typa  of  buainaaa  which  ia  prindpaty  angagad 
in  tha  hirniMng  of  nonparaonal  aarvieaa,  auch  aa  (but  nat  NmKad  to) 
rapairing,  daaning.  radacorating,  or  rantal  of  paraonal  proparty,  including 
ttta  furmahing  of  nacaaaary  rapair  parta  or  othar  auppliaa  aa  a  part  af  tha 
aarvieaa  parformad. 


COMMERCE  BUSINESS 
propaaad  pracuraaaanta. 


OAILV  -  Tha  Commarca  Buawiaaa  OaHy,  pubkahad  by  Iha  Dapartmant  of  Commarca,  containa  informatian  concarnir>g 
ai«d  contact  awarda.   For  Kirthar  ^formation  cortcaming  Ma  puUkatien.  contact  your  local  Coaamarca  Fiald  Offica. 


STANOAHO  FONM  129  wcv.  12-M)  BACK 


LUNC  COM  M20-CP-C 
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53.301-1094    [Revised]  53.301-1094    SF  t094,  U.S.  Tax  Exemption 

79.  Section  53.301-1094  is  revised  to       ^<*'™- 
read  as  follows:  bilung  cooe  6820-ep-p 
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53.301 -1094A    [Revised] 

80.  Section  53.301-1094A  is  revised 
to  read  as  follows: 


§  53.301  -1 094A    SF  1 094A,  Tax  Exemption 
Forms  Accountability  Record. 


BU.UNO  COOC  tSZO-EP-P 


I 


i 
f 


1 

I 

O 


it 

MS 

H 


o 

w 

3 

w 

S 

Ul 

►- 

< 

i 

O 

3 

s 

5 

a 

H 

a 

z 

w 

s 

3 

K 

-          2 

< 

i          < 

Z 

i   ^ 

S 

M 

k 

Ul 

u. 

i 

2« 

1 

< 

1 

< 
1 

O 
O 

5 

u 

p^Ui 

§ 

M 

p 

sfi 

sis 

IK 

2 
< 

X 

u. 

O 

o  cc 

So 

so 

o 

UJ 

3 

10 

M 

w 

H 

< 

Q 

X 

o 

f 

2 

o 

W 

SS 

< 

i 

10 

2 

^ 

§ 

Ul 

1^ 

▲ 

J 

Ul 

C 
3 
— 

o 

o 

Z 

< 

o 

- 

< 

Ul 

IPTION 

THIS 

MBERE 

< 

(A 

i 

- 

1 

^M 

S 

o  c        1 

FORMS 
BOOK 

1 

z 

Ul 

0 

Z 

i 

yhi 
i 

0 

i 


248 


Federal  Register  /  Vol.  61.  No    1   !  Thursday.  January  2,  1997  /  Rules  and  Regulations 


2 
C 

H 

4 
</ 

2 
4 
3 

U 

1^ 

f 

e 

z 

i 

0 

> 

• 
m 

a 
1 

0 

> 

0 

z 
c 

o 
Z 

i 

0 

> 

• 

i 

0 

> 

6 

Z 

1 

2 

1 
i 

5 

• 

1 

5 

6 

z 

£ 

> 

> 

1 

2 

TV001 

liViS 

4 

• 
o 

1 

• 
m 

1 

o 

3 
0 
o 

• 
% 

a. 

e 

o. 
a. 
m 

X 

jt 
5 
S 

Q 

LU 

cn 

< 

5 

Ui 

o 

< 
Q 

Z 
< 

< 
z 
c 

s 

z 

> 

o 

UJ 

< 

O 

z 

< 

CD 

c 


"■Si 


<0.' 


BiLUNG  CODE  6820-EP-C 


BILUNG  C( 


UMI 


Federal  Register  /  Vol.  61,  No.  1  /  Thursday,  January  2,  1997  /  Rules  and  Regulations 


249 


53.301-1423    [Revised] 

81.  Section  53.301-1423  is  revised  to 
read  as  follows: 


53.301-1423    SF  1423,  inventory 
Verification  Survey. 

BILUNG  CODE  6820-EP-P 


INVENTORY  VERIHCATION  SURVEY 

(Sm  far  48.606-3) 


DATE 


0MB  No.:  9000-00 15 
Expim:     05/31/98 


nAlV  (W  response,  mciuomg  tne  ome  ror 


"■  jsting  data  sources,  gathenng  and  maintaini»%g  th 

comntents  regardino  this  burden  estimats  or  any  other  aspect  of  Xtm  collection  of  ^formation. 


reviewing  instructions,  searching  existing  data  sources,  gathering  artd  maintairung  the  data  needed,  ar>d  completrtg  »nd  reviewtng 
the  coiection  of  information.  Servd  comntents  regardifK)  this  burden  estimats  or  any  other  aspect  of  xtm  collection  of  ^formation, 
indudine  suggestions  for  reducir>g  this  burden,  to  the  FAR  Secretariat  (MVR),  Federal  Acquaition  Policy  Division,  GSA.  Washington, 


DC  20405. 


SECnON  1  ■  GENERAL 

1 .  FWM:  riMM*  Zm  04»i 

2.  CON-mACT  NUMBER 

3.  TO:r*ieM>Zi^CMW 

«.  CONTnACT/SUeCONTRACTOM 

S.  tCHCDULES  Of  MVBfTORV  TO  BE  MSPECTB)  AMD  VEMFCD 

SF142SMeM    ttroueh     • 

SFI42CMe**    ttmuali     —^-^^     % 

SFI490PMM    ewiueh     • 


SF  1432 
Sf  1434 


Onugh 


SECTKHH  N  •  TECHNICAL  VERIFICATION 

YES 

NO 

12    ARE  THE  VICIQHTS  OF  THE  rms  RECOMMCNOED  AS  SOUf 
APPKUOMATRV  COMKCT7 

9  WBQHTS  ANE  NOT  SHOWN.  WVE  ESTMATE  OF  WEIOKT  BY 
BASK  MATEHAL  COWTBTT 

YES 

N0| 

e.     S  PIVyEKTY  LBTED  ON  THE  NV0nX)RV  SCHEDULES  ON  HAND 
AND  M  TME  OUANTmES  MDICATED7 

« 

■ 

ImF 

flWHHIwS's 

7.    ■  THE  mopsny  comvctvy  dfscmbed  on  the  mventohv 

SCHEDULES? 

13.  DO  THE  TTBU  AfPEAA  TO  HAVE  COMMEWCIAL  VALUE  OTHEB 
THANSCI\AP7 

• 

B.     »  THE  MOTERTV  SEONEOATEO  On  AOEQUATRV 
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23    SIGNATURE  OF  REOUESTER 


INVENTORY  VERIRCATION 
The  at>ove  information  is  based  on  a  physical  Verification  of  Inventory  listed  under  Item  5. 
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53.301-1426    [Revised] 

82.  Section  53.301-1426  is  revised  to 
read  as  follows: 


53.301-1426    SF  1426,  Inventory  Schedule 
A  (Metals  In  Mill  Product  Form). 
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53.301-1428    [Revised] 

83.  Section  53.301-1428  is  revised  to 
read  as  follows: 


53.301-1428    SF  1428,  Inventory  Schedule 
B. 
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53.301-1430    [Revised]  53  301-1430    SF  1430,  Inventory  Schedule 

84.  Section  .53.301-1430  is  revised  to        ^  (Work-in-Process).      . 
read  as  follows: 
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53.301-1432    [Revised] 

85.  Section  53  301-1432  is  revised  to 
read  as  follows: 


53.301-1432    SF  1432,  Inventory  Schedule 
D  (Special  Tooling  and  Special  Test 
Equipment). 
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S3.301-1434     [Revised] 

86.  Section  .53.:U)  1-1434 
read  as  follows: 


rev  i  seel 


53.301  -1434     SF  1434,  Termination 
inven!or> 

.")( iit'dhie  E  (Short  Form  For  Use  With 
SF  1438  Only). 
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53.301-1445    [Revised]  53.301-1445    SF  1445,  Labor  Standards 

87.  Section  53.301-1445  is  revised  to       'nterv'ew- 
read  as  follows:  bilung  code  682«p-p 


255 
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48  CFR  Part  2 

[FAC  90-45;  FAR  Case  96-323;  Item  III] 
RIN  9000-AH45 

Federal  Acquisition  Regulation; 
Humanitarian  Operations 

AGENCIES:  Department  ot  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
.Acquisition  Coun(,il  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  .Acquisition  Regulation  (FAR)  to 
implement  Section  80"  of  the  Fiscal 
Year  1997  Defense  .Authorization  Act 
(Public  Law  104-201).  Section  807 
increases  the  "simplified  acquisition 
threshold"  for  a  humanitarian  or 
peacekeeping  operation.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
F:\ecutive  Order  12866.  dated 
Septt'inber  JO.  1993.  This  is  not  a  major 
rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  lanuarv  1.  1997 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  L.  Linfield  at  1202'  501-1757  in 
reference  to  this  F.AK  i  iS"   K'>r  general 
information,  contact  ttie  i".\R 
Secretariat.  Room  4035,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-^5.  FAR  case  96- 
323. 

SUPPLEMENTARY  INFORMATION: 

.\.  Background 

Ihis  Hnal  rule  amends  FAR  Part  2  to 
implement  Section  807  of  the  Fiscal 
Yea"  1997  [>fense  Authorization  Act 
(Public  Uw  104-201).  Section  807 
amends  10  U.S.C.  2302(7)  and  41  U.S.C. 
259(d)  to  provide  for  a  simplified 
acquisition  threshold  for  humanitarian 
or  peacekeeping  operations  in  an 
amount  equal  to  two  times  that 
specified  in  se<:tion  4  of  the  Office  of 
Federal  Procurement  Policy  Ad  (41 
U  S.C;  403)  .Accordingly,  the  definition 
of  "simplified  acquisition  threshold"  at 
FAR  2  101  is  amended  to  reflect  an 
amount  of  S21)n.000  for  contracts  to  be 
awarded  and  performed,  or  purchases  to 
be  made,  outside  the  United  States  in 
support  of  a  humanitarian  or 
peacekeeping  operation. 

B.  Regulatory  Flexibility  Act 

This  final  rul-.;  does  not  constitute  a 
significant  F.AR  revision  within  the 
meaning  of  F.AR  1.501  and  Public  Law 
9H-,")77.  and  publication  for  public 
comments  is  not  required.  However, 


comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  LI.S.C. 
601,  et  seq.  (FAC  90-45,  FAR  case  96- 
323),  in  correspondence. 

C.  Paperwork  Reduction  .Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  e/ seq. 

List  of  Subjects  in  48  CFR  Part  2 

Government  procurement. 

Dated:  December  24.  1996. 
Edward  C.  Loeb, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  2  is  amended 
as  set  forth  below; 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

1.  The  authority  citation  for  48  CFR 
Part  2  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(cJ;  10  U.S.C. 
chapter  1 37;  and  42  U.S.C.  2473(c). 

2.  Section  2.101  is  amended  by 
revising  the  definition  for  "Simplified 
acquisition  threshold"  to  read  as 
follows; 

2.101     Definitions. 

♦         •         •         •         * 

Simplified  acquisition  threshold 
means  $100,000,  except  that  in  the  case 
of  any  contract  to  be  awarded  and 
performed,  or  purchase  to  be  made, 
outside  the  United  States  in  support  of 
a  contingency  operation  (as  defined  in 
10  U.S.C.  101(a)(13))  or  a  humanitarian 
or  peacekeeoing  operation  (as  defined  in 
10  U.S.C.  2302(7)  and  41  U.S.C.  259(d)), 
the  term  means  $200,000. 

***** 
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48CFRParts6. 15,  and24 

[FAC  90-^5;  FAR  Case  96-326;  Item  IV] 
RIN  9000-AH46 

Federal  Acquisition  Regulation; 
Freedom  of  Information  Act 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Final  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Section  821  of  the  Fiscal 
Year  1997  Defense  Authorization  Act 
(Public  Law  104-201).  Section  821 
prohibits,  with  certain  exceptions, 
Government  release  of  competitive 
proposals  under  the  Freedom  of 
Information  Act.  This  regulatory  action 
was  not  .subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30.  1993. 
This  is  not  a  major  rule  under  5  U.S.C. 
804. 

EFFECTIVE  DATE:  January  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-45.  FAR  case  96- 
326. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  Subpart 
24  2.  Freedom  of  Information  Act  (5 
U.S.C.  552).  to  add  a  new  section 
24.202.  Prohibitions  This  new  section 
implements  section  821  of  Public  Law 
104-201  by  prohibiting,  with  certain 
exceptions,  the  release  of  proposals 
submitted  in  response  to  competitive 
solicitations.  The  rule  also  amends  FAR 
sections  6.305  and  15.1006  to  provide 
appropriate  cross-references.  (Note:  The 
change  to  15.804-5  that  implements  this 
rule  in  part  is  made  under  FAR  case  96- 
.106.! 

B.  Regulatory  Flexibility  Act 

This  fina'  rule  does  not  constitute  a 
significant  F.AR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577.  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  sm.all  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separatelv  and  cite  5  U  S.C. 
601,  et  seq.  (FAC  9&-45,  FAR  case  96- 
326).  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
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of  Management  and  Budget  under  44 
U.S.C.  3501,etseq. 

List  of  Subjects  in  48  CFR  Parts  6, 15, 
and  24 

Government  procurement. 
Dated:  December  24, 1996. 
Edward  C  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  6, 15,  and  24 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  6,15,  and  24  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  6— COMPETITION 
REQUIREMENTS 

2.  Section  6.305  is  amended  in 
paragraph  (1)  by  revising  the  third 
sentence  to  read  as  follows: 

6.305    Availability  of  ttie  Justification. 

(1)  *   *  *  Contracting  officers  shall 
also  be  guided  by  the  expmptJons  to 
disclosure  of  information  contained  in 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  prohibitions  against 
disclosure  in  24.202  in  determining 
whether  other  data  should  be  removed. 


PART  15— CONTRACTING  BY 
NEGOTIATION 

3.  Section  15.1006  is  amended  in 
paragraph  (e)  introductory  text  by 
revising  the  second  sentence  to  read  as 
follows: 

1 5. 1 006    Postaward  debriefing  of  offerors. 

•         •         •         *         * 

(e)  *   *   *  Moreover,  debriefing  shall 
not  reveal  any  information  prohibited 
from  disclosure  by  24.202  or  exempt 
from  release  under  the  Freedom  of 
Information  Act,  including — 


PART  24— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

24.202  [Redesignated  as  24.203] 

4.  Section  24.202  is  redesignated  as 

24.203  and  a  new  section  24.202  is 
added  to  read  as  follows: 

24.202    Prohibitions. 

(a)  A  proposal  in  the  possession  or 
control  of  the  Government,  submitted  in 
response  to  a  competitive  solicitation, 
shall  not  be  made  available  to  any 
person  under  the  Freedom  of 
Information  Act.  This  prohibition  does 
not  apply  to  a  proposal,  or  any  part  of 
a  proposal,  that  is — 

(1)  In  the  possession  or  control  of 
NASA  or  the  Coast  Guard:  or 


(2)  Set  forth  or  incorporated  by 
reference  in  a  contract  between  the 
Government  and  the  contractor  that 
submitted  the  proposal.  (See  10  U.S.C. 
2305(g)  and  41  U.S.C.  253b(m).) 

(b)  No  agency  shall  disclose  any 
information  obtained  pursuant  to 
15.804-5(b)  that  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act.  (See  10  U.S.C. 
2306a(d)(2)(C)  and  41  U.S.C. 
254b(d)(2)(C).) 

[FR  Doc.  96-33208  Filed  12-31-96;  8:45  am] 
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48  CFR  Parts  4, 12,  15,  16,  25,  31,  46, 
and  52  <*^ 

[FAC  90-45;  FAR  Case  96-306;  Item  V] 

R1N9000-AH16 

Federal  Acquisition  Regulation; 
Exceptions  to  Requirements  for 
Certified  Cost  or  Pricing  Data 

AGENaES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUiyiMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regxilations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Section  4201  of  the  Federal 
Acquisition  Reform  Act  of  1996.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 

EFFECTIVE  DATE:  January  1,  1997. 
FOR  FURTHER  INFORMATJON  CONTACT:  Mr. 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building, 
Washington,  DC  20405  (202)  501^755. 
Please  cite  FAC  90-45.  FAR  case  96- 
306. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  FAR  rule  implements 
changes  to  the  Truth  in  Negotiations  Act 
(TINA)  contained  in  Section  4201  of  the 
Clinger-Cohen  Act  of  1996  (Pub.  L.  104- 
106)  and— 

Simphfies  obtaining  a  TINA 
exception  for  commercial  items  by 
eliminating  the  distinction  between 
catalog  or  market-priced  commercial 
items  and  all  other  commercial  items: 

Eliminates  the  subordination  of  the 
commercial  item  exception  to  the 


traditional  exceptions  of  adequate  price 
competition,  catalog  or  market-priced 
commercial  items,  or  prices  set  bv  law 
or  regulation,  which  previously  was 
required  by  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Pub.  L.  103- 
355)  (FASA); 

Eliminates  the  criteria  established  by 
FASA  for  the  commercial  item 
exception  (i.e..  an  exception  could  not 
be  granted  unless  price  reasonableness 
could  be  determined  based  on  sp)ecific 
information  requirements)  and  deletes 
the  authority  to  obtain  cost  or  pricing 
data  for  commercial  item  acquisitions 
when  the  criteria  is  not  met;  and 

Eliminates  the  clause  for  postaward 
audit  of  information  submitted  to 
support  the  pricing  of  commercial  item 
contracts. 

The  Federal  Acquisition  Reform  Act 
of  1996  was  subsequently  named  the 
Clinger-Cohen  Act  of  1996. 

A  proposed  rule  was  published  on 
August  7.  1996  (61  FR  41214).  Sixteen 
comments  were  received  from  seven 
respondents.  All  comments  were 
considered  in  the  development  of  the 
final  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601 .  et  seq..  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis  and  do  not  require  the  submission 
of  cost  or  pricing  data. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  4, 12, 
15,  16.  25,  31,46,  and  52 

Government  procurement. 

Dated;  December  24.  1996. 
Edward  C.  Loeb, 
Director.  Federal  Acquisition  Policy  Division 

Therefore.  48  CFR  Parts  4.  12,  15,  16. 
25,  31,  46.  and  52  are  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  4,  12.  15.  16.  25,  31,  46,  and  52 
continues  to  read  as  follows: 
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Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  4— ADMINISTRATIVE  MATTERS 

4.702    [Amended] 

2.  Section  4.702  is  amended  by 
removing  paragraph  (a)(3). 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

3.  Section  12.209  is  revised  to  read  as 
follows: 

12.209    Determination  of  price 
reasonableness  when  contracting  by 
negotiatJon. 

When  contracting  by  negotiation  for 
commercial  items,  the  policies  and 
procedures  in  subpart  15.8  shall  be  used 
to  establish  the  reasonableness  of  prices. 

PART  15-CONTRACTING  BY 
NEGOTIATION 

4.  Section  15.106  is  revised  to  read  as 
follows: 

15.106    Contract  clause. 

(a)  This  section  implements  10  U.S.C. 
2313.  41  U.S.C.  254d.  and  ONIB  Circular 
No.  A-133. 

(b)  The  contracting  officer  shall,  if 
contracting  by  negotiation,  insert  the 
clause  at  52.215-2,  Audit  and  Records — 
Negotiation,  in  sohcitations  and 
contracts  except  those — 

(1)  Not  exceeding  the  simplified 
acquisition  threshold; 

(2)  For  commercial  items  exempted 
under  15.804-1;  or 

(3)  For  utility  services  at  rates  not 
exceeding  those  established  to  apply 
uniformly  to  the  general  public,  plus 
any  applicable  reasonable  connection 
charge. 

(c)  In  facilities  contracts,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I.  In  cost- 
reimbursement  contracts  with 
educational  institutions  and  other 
nonprofit  organizations,  the  contracting 
officer  shall  use  the  clause  with  its 
Alternate  II.  If  the  examination  of 
records  by  the  Comptroller  General  is 
waived  in  accordance  with  25.901.  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  III. 

1 5. 1 0fr-1  and  1 5. 1 06-2    [Removed] 

5.  Sections  15.106-1  and  15.106-2  are 
removed. 

15.802    [Amended] 

6.  Section  15.802  is  amended  in  the 
third  sentence  of  paragraph  (a) 
introductory  text  by  revising  "15.804- 
5(b)"  to  read  "15.804-5",  and  in 
paragraph  (a)(1)  by  revising  "15.804- 
5(a)(3)"  to  read  "15.804-5(b)" 


7.  Section  15.804-1  is  amended  by 
revising  paragraph  (a);  removing  (b)(2); 
redesignating  (b)(3)  through  (b)(6)  as 
(b)(2)  through  (b)(5).  respectively,  and 
revising  newly  designated  (b)(3)  and 
(b)(5);  and  by  removing  paragraphs  (c) 
and  (d).  The  revised  text  reads  as 
follows: 

15.804-1     Prohibition  on  obtaining  cost  or 
pricing  data. 

(a)  Exceptions  to  cost  or  pricing  data 
requirements.  The  contracting  officer 
shall  not.  pursuant  to  10  U.S.C.  2306a 
and  41  U.S.C.  254b.  require  submission 
of  cost  or  pricing  data  (but  may  require 
information  other  than  cost  or  pricing 
data  to  support  a  determination  of  price 
reasonablenessbr  cost  realism) — 

(1)  If  the  contracting  officer 
determines  that  prices  agreed  upon  are 
based  on — 

(i)  Adequate  price  competition  (see 
exception  standards  at  paragraph  (b)(1) 
of  this  subsection;  or 

(ii)  Prices  set  by  law  or  regulation  (see 
exception  standards  at  paragraph  (b)(2) 
of  this  subsection). 

(2)  For  acquisition  of  a  commercial 
item  (see  exception  standards  at 
paragraph  (b)(3)  of  this  subsection). 

(3)  For  exceptional  cases  where  a 
waiver  has  been  granted  (see  exception 
standards  at  paragraph  (b)(4]  of  this 
subsection). 

(4)  For  modifications  to  contracts  or 
subcontracts  for  commercial  items,  if 
the  basic  contract  or  subcontract  was 
awarded  without  the  submission  of  cost 
or  pricing  data  because  the  action  was 
granted  an  exception  from  cost  or 
pricing  data  requirements  under 
paragraph  (a)(1)  or  (a)(2)  of  this 
subsection  and  the  modification  does 
not  change  the  contract  or  subcontract 
to  a  contract  or  subcontract  for  the 
acquisition  of  other  than  a  commercial 
item  (see  exception  standards  at 
paragraph  (b)(5)  of  this  subsection). 

(b)*   •   • 

(3)  Commercial  items.  An  acquisition 
for  an  item  that  meets  the  commercial 
item  definition  in  2.101  is  excepted 
from  the  requirement  to  obtain  cost  or 
pricing  data. 
***** 

(5)  Modifications.  This  exception 
applies  when  the  original  contract  or 
subcontract  was  exempt  from  cost  or 
pricing  data  based  on  adequate  price 
competition,  price  set  by  law  or 
regulation,  or  was  a  contract  or 
subcontract  for  the  acquisition  of  a 
commercial  item  (15.804-l(a)(l)  or 
(a)(2)  j.  For  modifications  of  contracts  or 
subcontracts  for  commercial  items,  the 
exception  at  15.804-1  (a)(4)  applies  if 
the  modification  does  not  change  the 
item  from  a  commercial  item  to  a 


noncommercial  item.  However,  if  the 
modification  to  a  contract  or  a 
subcontract  changes  the  nature  of  the 
work  under  the  contract  or  subcontract 
either  by  a  change  to  the  commercial 
item  or  by  the  addition  of  other 
noncommercial  work,  the  contracting 
officer  is  not  prohibited  from  obtaining 
cost  or  pricing  data  for  the  changed  or 
added  work. 

8.  Section  15.804-2  is  amended  in  the 
second  sentence  of  paragraph  (a)(1), 
introductory  text,  by  removing  "15.804- 
1  (b)(5)"  and  inserting  "15.804-l(b)(4)"; 
and  in  paragraph  (a)(l)(ii)  by  removing 
"15.804-l(b)(5)"  and  inserting  "15.804- 
1(b)(4)"  in  its  place;  and  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

1 5.804-2    Requiring  cost  or  pricing  data. 

(a)  *  *  * 

(2)  Unless  prohibited  because  an 
exception  at  15.804-1  (a)(1)  or  (a)(2) 
applies,  the  head  of  the  contracting 
activity,  without  power  of  delegation, 
may  authorize  the  contracting  officer  to 
obtain  cost  or  pricing  data  for  pricing 
actions  below  the  pertinent  threshold  in 
paragraph  (a)(1)  of  this  subsection 
provided  the  action  exceeds  the 
simplified  acquisition  threshold.  The 
head  of  the  contracting  activity  shall 
justify  the  requirement  for  cost  or 
pricing  data.  The  documentation  shall 
include  a  written  finding  that  cost  or 
pricing  data  are  necessary  to  determine 
whether  the  price  is  fair  and  reasonable 
and  the  facts  supporting  that  finding. 
****** 

9.  Section  15.804-5  is  revised  to  read 
as  follows: 

15.804-5    Requiring  Information  other  than 
cost  Of  pricing  data. 

(a)  General.  (1)  If  cost  or  pricing  data 
are  not  required  because  an  exception 
applies,  or  an  action  is  at  or  below  the 
cost  or  pricing  data  threshold,  the 
contracting  officer  shall  perform  a  price 
analysis  to  determine  the 
reasonableness  of  the  price  and  any 
need  for  further  negotiation. 

(2)  The  contracting  officer  shall 
require  submission  of  information  other 
than  cost  or  pricing  data  only  to  the 
extent  necessary  to  determine 
reasonableness  of  the  price  or  cost 
realism.  Unless  an  exception  imder 
15.804-l(a)(l)  applies,  the  contracting 
officer  shall  obtain,  at  a  minimum, 
appropriate  information  on  the  prices  at 
which  the  same  item  or  similar  items 
have  previously  been  sold  that  is 
adequate  for  evaluating  the 
reasonableness  of  the  price. 

(3)  The  contractor's  format  for 
submitting  such  information  shall 
generally  be  used  (see  15.804-5(c)(2)). 


UMI 
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(4)  The  contracting  officer  shall 
ensure  that  information  used  to  support 
price  negotiations  is  sufficiently  current 
to  permit  negotiation  of  a  fair  and 
reasonable  price.  Requests  for  updated 
offeror  information  should  be  limited  to 
information  that  affects  the  adequacy  of 
the  proposal  for  negotiations,  such  as 
changes  in  price  lists.  Such  data  shall 
not  be  certified  in  accordance  writh 
15.804-4. 

(b)  Adequate  price  competition.  When 
an  acquisition  is  based  on  adequate 
price  competition,  generally  no 
additional  information  is  necessary  to 
determine  the  reasonableness  of  price. 
However,  if  it  is  determined  that 
additional  information  is  necessary  to 
determine  the  reasonableness  of  the 
price,  the  contracting  officer  shall,  to  the 
maximum  extent  practicable,  obtain  the 
additional  information  from  sources 
other  than  the  offeror.  In  addition,  the 
contracting  officer  may  request 
information  to  determine  the  cost 
realism  of  competing  offers  or  to 
evaluate  competing  approaches. 

(c)  Limitations  relating  to  commercial 
items.  (1)  Requests  for  sales  data  relating 
to  commercial  items  shall  be  limited  to 
data  for  the  same  or  similar  items  during 
a  relevant  time  period. 

(2)  The  contracting  officer  shall,  to  the 
maximum  extent  practicable,  limit  the 
scope  of  the  request  for  information 
relating  to  commercial  items  to  include 
only  information  that  is  in  the  form 
regularly  maintained  by  the  offeror  in 
commercial  operations. 

(3)  Any  information  relating  to 
commercial  items  obtained  pursuant  to 
this  paragraph  (c)  that  is  prohibited 
from  disclosure  by  24.202(a)  or  exempt 
from  disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552Cb))  (see 
24.202(b))  shall  not  be  disclosed  by  the 
Govenmient. 

10.  Section  15.804-6  is  amended  in 
paragraph  (a)(5)  by  removing  the  words 
"or  postaward"  and  in  Table  15-2  by 
revising  the  fourth  paragraph  of  Item  1 
entitled  "Established  Catalog  or  Market 
Prices  or  Prices  Set  by  Law  or 
Regulation  or  Commercial  Items  Not 
Covered  By  Another  Exception"  to  read 
as  follows: 

15.804-6    Instructions  for  submission  of 
cost  or  pricing  data  or  information  other 
than  cost  or  pricing  data. 

*        *        »        »        « 

Prices  Set  by  Law  or  Regulation  or 
Commercial  Item  Exception — When  an 
exception  from  the  requirement  to 
submit  cost  or  pricing  data  is  requested, 
whether  the  item  was  produced  by 
others  or  by  the  offeror,  provide 
justification  for  the  exception. 


11.  Section  15.812-1  is  amended  by 
revising  paragraph  (b)  and  the  fourth 
sentence  of  paragraph  (c)  to  read  as 
follows: 

15.812-1    General. 

*        *        »        *        « 

[b)  However,  the  policy  in  paragraph 
(a)  of  this  subsection  does  not  apply  to 
any  contract  or  subcontract  for 
acquisition  of  a  commercial  item. 

(c)  •  *   *  The  information  shall  not  be 
requested  for  commercial  items.  •   *   • 

12.  Section  15.812-2  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5);  and 
adding  (a)(6)  to  read  as  follows: 

15.812-2    Contract  clause. 

(a)  •   *   * 

(3)  Utility  services  under  part  41; 

»        *         »         »         » 

(5)  Acquisitions  of  commercial  items; 
and 

(6)  Contracts  for  petroleum  products. 


PART  16— TYPES  OF  CONTRACTS 

13.  Section  16.203^  is  amended  by 
revising  paragraphs  (a)(l)(ii)  and 
(b)(l)(ii)  to  read  as  follows: 

16.203-4    Contract  clauses. 

(a)(1)*  *   • 

»        *        «        •        * 

(ii)  The  requirement  is  for  standard 
supplies  that  have  an  established 
catalog  or  market  price. 

*  »        •         *         * 

fb)(l)*  *  • 

*  •        »        »        ♦ 

(ii)  The  requirement  is  for 
semistandard  supplies  for  which  the 
prices  can  be  reasonably  related  to  the 
prices  of  nearly  equivalent  standard 
supplies  that  have  an  established 
catalog  or  market  price. 


PART  25— FOREIGN  ACQUISITION 

25.901     [Amended] 

14.  Section  25.901  is  amended  in  the 
first  sentence  of  paragraph  fb)  by 
removing  "15.106-l(b)"  and  inserting 
■•15.106(b)"  in  its  place. 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

15.  Section  31.205-26  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

31.205-26    IMaterial  costs. 

*         *         «         *         * 

(f)  When  a  commercial  item  under 
paragraph  (e)  of  this  subsection  is 
transferred  at  a  price  based  on  a  catalog 
or  market  price,  the  price  should  be 
adjusted  to  reflect  the  quantities  being 


acquired  and  may  be  adjusted  to  reflect 
the  actual  cost  of  any  modifications 
necessary  because  of  contract 
requirements. 

PART  46-QUALITY  ASSURANCE 

46.804    [Amended] 

16.  Section  46.804  is  amended  in  the 
second  sentence  by  removing  "(see 
15.804-1  (b)(2))". 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.215-2    [Amended] 

17.  Section  52.215-2  is  amended  in 
the  introductory  text  by  removing 
"15.106-l(b)"  and  inserting  "15.106(b)" 
in  its  place;  in  Alternates  I.  II  and  III,  by 
revising  the  Alternate  dates  to  read 
"(JAN  1997)"  and  removing  "15.106- 
1(c)"  and  inserting  "15.106(c)"  in  its 
place. 

18.  Section  52.215-26  is  revised  to 
read  as  follows: 

52.21 5-26    Integrity  of  Unit  Prices. 

As  prescribed  in  15.812-2.  insert  the 
following  clause: 

INTEGRiry  OF  UNIT  PRICES  (JA.V  1997) 

(a)  Any  proposal  submitted  for  the 
negotiation  of  prices  for  items  of  supplies 
shall  distribute  costs  within  contracts  on  a 
basis  that  ensures  that  unit  prices  are  m 
prop)ortion  to  the  items'  base  cost  (e.g.. 
manufacturing  or  acquisition  costs).  Any 
method  of  distributing  costs  to  line  items  that 
distorts  unit  prices  shall  not  be  used.  For 
example,  distributing  costs  equally  among 
line  items  is  not  acceptable  except  when 
there  is  little  or  no  variation  in  base  cost. 
Nothing  m  this  paragraph  requires 
submission  of  cost  or  pricing  data  not 
otherwise  required  by  law  or  regulation. 

(b)  The  Offeror 'Contractor  shall  also 
identify  those  supplies  which  it  will  not 
manufacture  or  to  which  it  will  not 
contribute  significant  value  when  requested 
by  the  Contracting  Officer 

(End  of  clause) 

Alternate  I  {]AS  1997).  .^s  prescribed  in 
15,812-2(b).  substitute  the  following 
paragraph  (b)  for  paragraph  (b)  of  the  basic 
clause: 

(b)  The  Offeror/Contractor  shall  also 
identify  those  supplies  which  it  will  not 
manufacture  or  to  which  it  will  not 
contribute  significant  value 

19  Section  52.215-41  is  amended  by 
revising  the  provision  and  Alternates  II 
and  III  to  read  as  follows: 

52.21 5-41     Requirements  for  Cost  or 
Pricing  Data  or  Inforniation  Other  Than  Cost 
or  Pricing  Data. 


REQLIRE.ME.NTS  FOR  COST  OR  PRIQNG 
DATA  OR  I.NFORMATION  OTHER  TR^N 
COST  OR  PRIQNG  DATA  (JAN  1997) 

(a)  Exceptions  from  cost  or  pacing  data  (1 ) 
In  lieu  of  submitting  cost  or  pricing  data. 
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offerors  may  submit  a  written  request  for 
exception  by  submitting  the  information 
described  in  the  following  subparagraphs. 
The  Contracting  Officer  may  require 
additional  supp>orting  information,  but  only 
to  the  extent  necessary  to  determine  whether 
an  exception  should  be  granted,  and  whether 
the  price  is  fair  and  reasonable. 

(i)  Identification  of  the  law  or  regulation 
establishing  the  price  offered.  If  the  price  is 
controlled  under  law  by  periodic  rulings, 
reviews,  or  similar  actions  of  a  governmental 
body,  attach  a  copy  of  the  controlling 
document,  unless  it  was  previously 
submitted  to  the  contracting  office 

(ii)  For  a  commercial  item  exception,  the 
offeror  shall  submit,  at  a  minimum, 
information  on  prices  at  which  the  same  item 
or  similar  items  have  previously  been  sold 
that  is  adequate  for  evaluating  the 
reasonableness  of  the  price  for  this 
acquisition.  Such  information  may  include — 

(A)  For  catalog  items,  a  copy  of  or 
identification  of  the  catalog  and  its  date,  or 
the  appropriate  pages  for  the  offered  items, 
or  a  statement  that  the  catalog  is  on  file  in 
the  buying  office  to  which  the  proposal  is 
being  submitted.  Provide  a  copy  or  describe 
current  discount  policies  and  price  lists 
(published  or  unpublished),  e.g..  wholesale, 
original  equipment  manufacturer,  or  reseller. 
Also  explain  the  basis  of  each  offered  price 
and  its  relationship  to  the  established  catalog 
price,  including  how  the  proposed  price 
relates  to  the  price  of  recent  sales  in 
quantities  similar  to  the  proposed  quantities. 

(B)  For  market-priced  items,  the  source  and 
date  or  period  of  the  market  quotation  or 
other  basis  for  market  price,  the  base  amount, 
and  applicable  discounts.  In  addition, 
describe  the  nature  of  the  market, 

(C)  For  items  included  on  an  active  Federal 
Supply  Service  Multiple  Award  Schedule 
contract,  proof  that  an  exception  has  been 
granted  for  the  schedule  item. 

(2)  The  offeror  grants  the  Contracting 
Officer  or  an  authorized  representative  the 
right  to  examine,  at  any  time  before  award, 
books,  records,  doc;uments,  or  other  directly 
pertinent  records  to  verify  anv  request  for  an 
exception  under  this  provision,  and  the 
reasonableness  of  price.  Access  does  not 
extend  to  cost  or  profit  information  or  other 
data  relevant  solely  to  the  offeror's 
determination  of  the  prices  to  be  offered  in 
the  catalog  or  marketplace. 

(b)  Requirements  for  cost  or  pricing  data 
If  the  offeror  is  not  granted  an  exception  from 
the  requirement  to  submit  cost  or  pricing 
data,  the  following  applies: 

(1)  The  offeror  shall  submit  cost  or  pricing 
data  on  Standard  Form  (SF)  1411,  Contract 
Pricing  Proposal  Cover  Sheet  (Cxist  or  Pricing 
Data  Required),  with  supporting  attachments 
prepared  in  accordance  with  Table  15-2  of 
FAR  15.804-6(b)(2) 

(2)  As  soon  as  practicable  after  agreement 
on  price,  but  before  contract  award  (except 
for  unpriced  actions  such  as  letter  contracts), 
the  offeror  shall  submit  a  Certificate  of 
Current  Cost  or  Pricing  Data,  as  prescribed  in 
FAR  15.804-4 

(End  of  provision) 


Alternate  //(jAN  1997).  As  prescribed  in 
15  804-8(h).  add  the  following  paragraph  (c) 
to  the  basic  provision: 

(c)  When  the  proposal  is  submitted,  also 
submit  one  copy  each,  including  the  SF  1411 
and  supporting  attachments,  to  (1)  the 
Administrative  Contracting  Officer,  and  (2) 
the  Contract  Auditor. 

Alternate  III  {]AS  1997).  As  prescribed  in 
15.804-8(h).  add  the  following  paragraph  (c) 
to  the  basic  provision  (if  Alternate  II  is  also 
used,  redesignated  as  paragraph  (d)): 

(c)  Submit  the  cost  portion  of  the  profnasal 
via  the  following  electronic  media:  (Insert 
media  format,  e.g.,  electronic  spreadsheet 
format,  electronic  mail,  etc.). 
***** 

20.  Section  52.215^2  is  amended  by 
revising  the  clause;  and  revising  the 
date  and  the  last  sentence  in  paragraph 
(b]  of  Alternate  FV  to  read  as  follows: 

52.21 5-42    Requirements  for  Cost  or 
Pricing  Data  or  Information  Other  Than  Cost 
or  Pricing  Data — Modifications. 

***** 

REQUIREMENTS  FOR  COST  OR  PRICING 
DATA  OR  INFORMATION  OTHER  THAN 
COST  OR  PRIQNG  DATA— 
MODIFIC\TIONS  (JAN  1997) 

(a)  Exceptions  from  cost  or  pricing  data.  (1) 
In  lieu  of  submitting  cost  or  pricing  data  for 
modifications  under  this  contract,  for  price 
adjustments  expected  to  exceed  the  threshold 
set  forth  at  FAR  15.804-2(a)(l)  on  the  date  of 
the  agreement  on  price  or  the  date  of  the 
award,  whichever  is  later,  the  Contractor  may 
submit  a  written  request  for  exception  by 
submitting  the  information  described  in  the 
following  subparagraphs.  The  Contracting 
Officer  may  require  additional  supf>orting 
information,  but  only  to  the  extent  necessary 
to  determine  whether  an  exception  should  be 
granted,  and  whether  the  price  is  fair  and 
reasonable. 

(i)  Identification  of  the  law  or  regulation 
establishing  the  price  offered.  If  the  price  is 
controlled  under  law  by  periodic  rulings, 
reviews,  or  similar  actions  of  a  governmental 
body,  attach  a  copy  of  the  controlling 
document,  unless  it  was  previously 
submitted  to  the  contracting  office. 

(ii)  Information  on  modifications  of 
contracts  or  subcontracts  for  commercial 
items. 

(A)  If  (I)  the  original  contract  or 
subcontract  was  granted  an  exception  from 
cost  or  pricing  data  requirements  because  the 
price  agreed  upon  was  based  or.  adequate 
price  competition,  or  prices  set  bv  law  or 
regulation,  or  was  a  contract  or  subcontract 
for  the  acquisition  of  a  commercial  item,  and 
[2]  the  moidification  (to  the  contract  or 
subcontract)  is  not  exempted  based  on  one  of 
these  exceptions,  then  the  Contractor  may 
provide  information  to  establish  that  the 
modification  would  not  change  the  contract 
or  subcontract  from  a  contract  or  subcontract 
for  the  acquisition  of  a  commercial  item  to 

a  contract  or  subcontract  for  the  acquisition 
of  an  item  other  than  a  commercial  item. 

(B)  For  a  commercial  item  exception,  the 
Contractor  shall  provide,  at  a  minimum, 
information  on  prices  at  which  the  same  item 
or  similar  items  have  previously  been  sold 


that  is  adequate  for  evaluating  the 
reasonableness  of  the  price  of  the 
modification.  Such  information  may  include: 

(1)  For  catalog  items,  a  copy  of  or 
identification  of  the  catalog  and  its  date,  or 
the  appropriate  pages  for  the  offered  items, 
or  a  statement  that  the  catalog  is  on  file  in 
the  buying  office  to  which  the  proposal  is 
being  submitted.  Provide  a  copy  or  describe 
current  discount  policies  and  price  lists 
(published  or  unpublished),  e.g.,  wholesale, 
original  equipment  manufacturer,  or  reseller. 
Also  explain  the  basis  of  each  offered  price 
and  its  relationship  to  the  established  catalog 
price,  including  how  the  proposed  price 
relates  to  the  price  of  recent  sales  in 
quantities  similar  to  the  proposed  quantifies. 

(2)  For  market-priced  items,  the  source  and 
date  or  period  of  the  market  quotation  or 
other  basis  for  market  price,  the  base  amount, 
and  applicable  discounts.  In  addition, 
describe  the  nature  of  the  market. 

[3]  For  items  included  on  an  active  Federal 
Supply  Service  Multiple  Award  Schedule 
contract,  proof  that  an  exception  has  been 
granted  for  the  schedule  item. 

(2)  The  Contractor  grants  the  Contracting 
Officer  or  an  authorized  representative  the 
right  to  examine,  at  any  time  before  award, 
books,  records,  documents,  or  other  directly 
pertinent  records  to  verify  any  request  for  an 
exception  under  this  clause,  and  the 
reasonableness  of  price.  Access  does  not 
extend  to  cost  or  profit  information  or  other 
data  relevant  solely  to  the  Contractor's 
determination  of  the  prices  to  be  offered  in 
the  catalog  or  marketplace. 

(b)  Requirements  for  cost  or  pricing  data. 
If  the  Contractor  is  not  granted  an  exception 
from  the  requirement  to  submit  cost  or 
pricing  data,  the  following  applies: . 

(1)  The  Contractor  shall  submit  cost  or 
pricing  data  on  Standard  Form  (SF)  1411, 
Contract  Pricing  Propjosal  Cover  Sheet  (Cost 
or  Pricing  Data  Required),  with  supporting 
attachments  prepared  in  accordance  with 
Table  15-2  of  FAR  15.804-6(b)(2). 

(2)  As  soon  as  practical  after  agreement  on 
price,  but  before  award  (except  for  unpriced 
actions),  the  Contractor  shall  submit  a 
Certificate  of  Current  Cost  or  Pricing  Data,  as 
prescribed  by  FAR  15.804-4. 

(End  of  clause) 


Alternate  IV  (JAN  1997)'  '  * 

(b)  *   *   *  Standard  Form  1448,  Proposal 
Cover  Sheet  (Cost  or  Pricing  Data  Not 
Required),  may  be  used  for  information  other 
than  cost  or  pricing  data.) 

52.215-43    [Removed] 

21.  Section  52.215—43  is  removed. 

22.  Section  52.216-2  is  amended  by 
revising  the  introductory  paragraph,  the 
clause  date,  and  the  third  sentence  in 
paragraph  (a)  to  read  as  follows: 

52.21&-2    Economic  Price  Adjustment- 
Standard  Supplies. 

As  prescribed  in  16.203— 4(a),  insert 
the  following  clause.  The  clause  may  be 
modified  by  increasing  the  10  percent 
hmit  on  aggregate  increases  specified  in 
subparagraph  (c)(1),  upon  approval  by 
the  chief  of  the  contracting  office. 
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ECONOMIC  PRICE  ADJUSTMENT- 
STANDARD  SUPPLIES  (JAN  1997) 

(a)  *   *   *  The  term  "established  price" 
means  a  price  that  (1)  is  an  established 
catalog  or  market  price  for  a  coinraercial  item 
sold  in  substantial  quantities  to  the  genera! 
public,  and  (2)  is  the  net  price  after  applying 
any  standard  trade  discounts  offered  by  the 
Contractor. 
•         *  »  *         • 

23.  Section  52.216-3  is  amended  by 
revising  the  introductory  paragraph,  the 
clause  date,  and  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 

52.216-3    Economic  Price  Adjustment— 
Semlstandard  Supplies. 

As  prescribed  in  16.203^(b),  insert 
the  following  clause.  The  clause  may  be 
modified  by  increasing  the  10  percent 
limit  on  aggregate  increases  specified  in 
subparagraph  {c)(l),  upon  approval  by 
the  chief  of  the  contracting  office. 

ECONOMIC  PRICE  ADJUSTMENT- 
STANDARD  SUPPLIES  (JAN  1997 J 

(a)  *   *   '  The  term  "established  price" 
means  a  price  that  f  1 )  is  an  established 
catalog  or  market  price  for  a  commercial  item 
sold  in  substantial  quantities  to  the  general 
public,  and  (2)  is  the  net  price  after  applying 
any  standard  trade  discounts  offered  by  the 
Contractor.  *   *   * 

!FR  Doc  96-33209  Filed  12-31-96;  8:45  am) 
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48  CFR  Parts  5, 14, 15,  17,  25,  27,  and 
52 

[FAC  90-45;  FAR  Case  93-310;  Item  VI] 

RIN  9000-AF60 

Federal  Acquisition  Regulation; 
Implementation  of  the  North  American 
Free  Trade  Agreement  Implementation 
Act 

AGENQES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule  adopted  as  final 
with  changes. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  implementing  the 
North  American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act  related  to 
applications  of  the  Buy  American  Act 
provisions  to  acquisition  of  certain 
Mexican  and  Canadian  products.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  January  1,  1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Paul  L.  Linfield  at  (202)  501-1757  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building, 
Washington.  DC  20405,  (202)  501-1755 
Please  cite  FAC  90—45,  FAR  case  93- 
310. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

An  interim  rule  was  pubhshed  in  the 
Federal  Register  on  )anuarv  5.  1994  (59 
FR  544.  FAC  90-19),  FAR  case  93-310. 
to  implement  NAFTA.  Based  on  the 
analysis  of  public  comments,  a  revised 
interim  rule  was  published  m  the 
Federal  Register  on  June  20.  1995  (61 
FR  31646)  (FAC  90-39).  One  late  public 
comment  was  received  and  considered, 
but  was  not  incorporated  in  the  final 
rule.  This  final  rule  does  contain 
revisions  resulting  from  public 
comments  received  on  FAR  Case  96-312 
published  as  Item  II  in  this  FAC.  Upon 
consideration  of  those  public  comments, 
certifications  eliminated  under  the 
interim  rule  pubhshed  at  61  FR  31646 
are  being  retained.  The  Government 
believes  if  the  certifications  were 
eUminated,  offerors  would  be  required 
to  submit  more  detailed  information 
regarding  the  origins  of  offered 
products.  Without  this  information, 
enforcing  a  national  policy  grounded  in 
vital  economic  and  security  interests 
would  be  extremely  difficult.  To  satisfv 
this  national  pohcy  interest,  the  self- 
policing  di.scipline  of  a  certification  was 
determined  to  be  the  lesc  burdensome 
alternative. 

B.  Regulatory  Flexibility  Act 

This  tmal  rule  is  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulators- 
Flexibility  Act,  5  L.S.C.  601  et  seq., ' 
because  the  rule  waives  the  Buy 
American  Act  for  certain  Mexican  and 
Canadian  products.  A  Final  Regulatory 
Flexibihty  Analysis  (FRFA)  has  been 
prepared  A  copy  of  the  FRFA  mav  be 
obtained  from  the  FAR  Secretariat.  The 
FRFA  is  summarized  as  follows:  This 
final  rule  generally  applies  to  all 
businesses,  large  and  small,  that 
contract  with  Federal  agencies  other 
than  the  Department  of  Defense  for 
supply  contracts  with  an  estimated 
value  above  $25,000.  This  final  rule  also 
applies  to  Federal  construction 
contracts,  including  those  awarded  by 
the  Department  of  Defense,  with  an 
acquisition  value  of  $6,500,000  or  more. 
Although  U.S.  businesses  may  face 
increased  competition  from  Canadian  or 
Mexican  firms,  they  mav  also  find  an 


increased  market  for  their  materials  in 
Canada  and  Mexico. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  applies 
because  the  provision  at  F.AR  52.225-20 
requires  offerors  to  list  the  hnc  item 
number  and  tlic  country  of  origin  for 
any  end  product  other  than  a  domestic 
end  product  Accordingly,  a  request  for 
clearance  of  the  information  collection 
requirement  was  submitted  to  the  Office 
of  Management  and  Budget  under  44 
U  S.C.  3501   el  seq.  and  has  been 
approved  under  0MB  Control  Number 
yUOO-0130. 

List  of  Subjects  in  48  CFR  Parts  5,  14. 
15,  17,25.27,  and  52 

Government  procurement. 

Dated.  December  24.  1996. 
Edward  C.  Loeb, 
Dirfftor.  Federal  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  Final  With 
Changes 

.A.ccordingiy.  the  interim  rule 
amending  48  CFR  Parts  5   14.  15, 17.  25. 
27,  and  52,  which  was  published  at  59 
FR  544  on  January  5.  1994.  and 
amended  by  the  interim  rule  pubhshed 
at  61  FR  31646  on  June  20.  1996,  is 
adopted  as  final  with  changes  as  set 
forth  below 

1.  The  authority  citation  for  46  CF'R 
Parts  5.  14,  15,  17.  25.  27.  and  52 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c).  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  25— FOREIGN  ACQUISITION 

25.408    [Amended] 

2.  Section  25.408  is  amended  in 
paragraph  (a)i3)  by  removing  the  word 
"Provision"  in  the  title  of  the  provision 
and  inserting  "Certificate". 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3  Section  52.212-3  is  amended  by 
revising  the  date  of  the  provision  and 
paragraphs  (g)(l)(i).  (g)(l)(iii1.  and  (g)(2) 
to  read  as  follows 

52.212-3    Offeror  Representations  and 
Certifications — Commercial  Items. 


OFFEROR  REPRESENTATIONS  .\SU 
CERTIFICATIONS— COMMERCL\L  ITEMS 

()AN  1997) 

*  ♦  •  «  » 

(gjdj*  •  • 

(i)  The  offeror  certifies  that  each  end 
product  being  offered,  except  tiiose  listed  in 
paragraph  (g)!l)(ii1  of  this  provision,  is  a 
domestic  end  product  (as  deHned  in  the 
clause  enfitlf  d  "B'jv  American  .\ct — North 
American  Free  Trade  Agreement 
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Implementation  Act — Balance  of  Payments 
Program,"  and  that  components  of  'inknown 
origin  have  bet;;;  con.sidered  to  have  been 
mmed,  produced,  or  manufactured  outside 
the  United  States 
*         «         *         *         * 

(iii)  Offers  will  he  evaluated  bv  giving 
certain  preferences  to  domestic  end  products 
or  NAFTA  country  end  products  over  other 
end  products.  In  order  to  obtain  these 
preferences  in  the  evaluation  of  each 
excluded  end  product  listed  in  paragraph 
(g)(l)(iij  of  this  provision,  offerors  must 
Identify  and  certify  below  [hose  excluded 
end  products  that  are  NAFTA  coufitry  end 
products  Products  that  are  not  identified  and 
certified^low  will  not  be  deemed  NAFTA 
country  end  products  The  offeror  certifies 
that  the  following  supplies  qualify  as 
"NAFTA  country  end  products"  as  that  term 
is  defined  in  the  clause  entitled  "Buy 
.American  Act— North  American  Free  Trade 
Agreement  Implementation  Act — Balance  of 
Pa>Tnents  FYogram": 


(Insert  line  item  numbers) 

***** 

(2)  Alternate  I  If  .Mternate  I  to  the  clause 
at  52.225-21  is  included  in  this  "solicitation, 
substitute  the  following  paragraph  (g)(l}(iii) 
for  paragraph  (g)(l)(iii)  of  this  provision; 

(g){l)(iii)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end  products 
or  Canadian  end  products  over  other  end 
products.  In  order  to  obtain  these  preferences 
in  the  evaluation  of  each  excluded  end 
product  listed  in  paragraph  (h)  of  this 
provision,  offerors  must  identify  and  certif\ 
below  those  excluded  end  products  that  are 
Canadian  end  products  Products  that  are  not 
identified  and  certified  below  will  not  be 
deemed  Canadian  end  products. 

The  offeror  certifies  that  the  following 
supplies  qualify  as  "Canadian  end  products" 
as  that  term  is  defined  in  ttie  clause  entitled 
'Buy  American  Act — North  American  Free 
Trade  Agreement  Implementation  Act — 
Balance  of  Payments  ftogram"; 


(Insert  line  item  numbers) 
***** 

(End  of  pro%ision) 

4.  Section  52.225-20  is  amended  in 
the  section  heading  and  provision 
heading  by  removing  the  word 
"Provision"  and  inserting  "Certificate": 
revising  the  date  of  the  provision  and  its 
Alternate  I  to  read  "(JAN  1997)"; 
revising  paragraph  (a)  of  the  provision; 
revising  the  first  paragraph  of  paragraph 
(c)  of  the  provision  and  of  Alternate  I: 
and  by  inserting  the  words  "offeror 
certifies  that  the"  after  the  first  word 
"The"  in  the  first  sentence  of  the  second 
paragraph  of  pardyraph  (c)  oi  the 
provision  and  of  Alternate  I  to  read  as 
follows: 


52.225-20    Buy  American  Act — North 
American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  Certificate. 

*         «         *         «         * 

BUY  AMERICAN  ACT— NORTH  AMERICAN 
FREE  TRADE  AGREEMENT 
IMPLEMENTATION  ACT— BALANCE  OF 
PAYMENTS  PROGRAM  CERTIFICATE 

(JAN  1997) 

(a)  The  offeror  certifies  that  each  end 
product  being  offered,  except  those  listed  in 
paragraph  (b)  of  this  provision,  is  a  domestic 
end  product  (as  defined  in  the  clause  entitled 
"Buy  American  Act — North  American  Free 
Trade  Agreement  Implementation  Act — 
Balance  of  Payments  Program")  and  that 
components  of  unknown  origin  have  been 
considernd  to  have  been  mined,  produced,  or 
manufactured  outside  the  United  States 
***** 

(c)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end  products 
or  NAFTA  country  end  products  over  other 
end  products.  In  order  to  obtain  these 
preferences  in  the  evaluation  of  each 
excluded  end  product  listed  in  paragraph  (b) 
of  this  provision,  offerors  must  identify  and 
certify  below  those  excluded  end  products 
that  are  NAFTA  country  end  products. 
Products  that  are  not  identified  and  certified 
below  will  not  be  deemed  NAFTA  country 
end  products. 


Alternate  I  (JAN  1997).  '  '  * 

(c)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end  products 
or  Canadian  end  products  over  other  end 
products.  In  order  to  obtain  these  preferences 
in  the  evaluation  of  each  excluded  end 
product  listed  in  paragraph  (b)  of  this 
provision,  offerors  must  identify  and  certify' 
below  those  excluded  end  products  that  are 
Canadian  end  products  ftoducts  that  are  not 
identified  below  will  not  be  deemed 
Canadian  end  products. 


52.225-21     [Amended] 

5  Section  52.225-21  is  amended  by 
revising  the  date  of  the  clause  to  read 
"(JAN  1997)"  and  by  removing  the  word 
"specifying"  in  the  fourth  sentence  of 
paragraph  (c)  of  the  clause  and  of 
Alternate  I  and  inserting  "certifying". 

IFR  Dec.  96-33210  Filed  12-31-96;  8:45  am] 
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48  CFR  Parts  5,  6, 11, 12  and  13 

[FAC  90-45;  FAR  Case  96-307;  Item  VII] 
RIN  9000-AH20 

Federal  Acquisition  Regulation; 
Application  of  Special  Simplified 
Procedures  to  Certain  Commercial 
Items 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 


and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  CiviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Section  4202  of  the  Chnger- 
Cohen  Act  of  1996  (Public  Uw  104- 
106).  Section  4202  requires  revisions  to 
the  FAR  to  incorporate  special 
simplified  procedures  for  the 
acquisition  of  certain  commercial  items 
with  a  value  greater  than  the  simplified 
acquisition  threshold  (SI 00.000)  but  not 
greater  than  S5  million.  The  purpose  of 
this  revision  is  to  vest  contracting 
officers  with  additional  procedural 
discretion,  so  that  commercial  item 
acquisitions  in  this  dollar  range  may  be 
solicited,  offered,  evaluated,  and 
awarded  m  a  simplified  manner  that 
maximizes  efficiency  and  economy  and 
minimizes  burden  and  administrative 
costs  for  both  tjie  Government  and 
industry.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30.  1993.  This 
is  not  a  major  rule  imder  5  U.S.C.  804. 
EFFECTIVE  DATE:  January  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Victoria  Moss  at  (202)  501^764  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90^5,  FAR  case  96- 
307. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  the  Federal 
Acquisition  Regulation  to  implement 
section  4202  of  the  Clinger-Cohen  Act  of 
1996  (Public  Law  104-106).  Section 
4202  authorizes  special  simplified 
procedures  for  acquisitions  of 
commercial  items  at  amounts  greater 
Liian  the  simplified  acquisition 
threshold  (5100,000)  but  not  greater 
than  $5  million,  when  tlie  contracting 
officer  reasonably  expects,  based  on  the 
nature  of  the  commercial  items  sought 
and  on  market  research,  that  offers  will 
include  only  commercial  items.  The 
authority  to  use  the  special  simplified 
procedures  under  this  section  expires 
on  January  1,  2000.  Section  4202  also 
amends  41  U.S.C.  416  to  permit 
issuance  of  solicitations  for  commercial 
items  in  fewer  than  15  days  after  the 
synopsis  notice  is  published. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  September  6,  1996 
(61  FR  47384).  Twentv-four  sources 


UMI 


Federal  Register  /  Vol.  61.  No.  1  /  Thursday,  January-  2.  1997  /  Rules  and  Regulations  263 


submitted  comments  in  response  to  the 
proposed  rule.  All  comments  were 
considered  in  the  development  of  the 
final  rule.  Among  other  changes 
adopted  in  this  final  rule,  the  proposed 
language  at  13.604-2,  Alternative 
negotiation  techniques,  which 
introduced  into  the  FAR  an  auctioning- 
like  concept,  has  been  removed  from 
this  final  rule  for  further  study  and 
analysis  under  new  FAR  case  96—024. 

B.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  because  it  is 
expected  to  increase  the  number  of 
Federal  contracts  awarded  using 
procedures  that  are  familiar  to  small 
entities.  A  Final  Regulatory  Flexibility 
Analysis  (FRFA)  has  been  prepared  and 
will  be  provided  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  FRFA 
may  be  obtained  from  the  FAR 
Secretariat.  The  analysis  is  summarized 
as  follows:  One  public  comment  was 
received  in  response  to  the  initial 
regulatory  flexibility  analysis.  The 
respondent  stated  that  the  analysis  did 
not  indicate  that  regulatory-  alternatives 
were  considered  in  the  process  of 
drafting  the  proposed  rule,  and  that 
there  was  no  estimated  measure  or 
quantification  of  small  business  impact 
or  number  and  dollar  value  of  Federal 
contracts  likely  to  be  affected.  The  final 
regulatory  flexibihty  analysis  contains  a 
more  complete  description  of  the 
alternatives  that  were  considered  for  the 
purpose  of  minimizing  any  adverse 
impact  on  small  businesses  and  reflects 
data  extrapolated  from  the  Federal 
Procurement  Data  System  which  show 
that  in  fiscal  year  1995,  73  percent  of  all 
purchases  made  under  the  procedures 
used  in  Part  13  were  awarded  to  small 
businesses.  As  stated  in  the  initial 
regulatory  flexibility  analysis,  the 
Federal  Procurement  Data  System  is  just 
beginning  to  track  acquisitions  of 
commercial  items.  Until  more  complete 
data  are  collected,  it  will  be  difficult  to 
precisely  estimate  the  number  of  small 
entities  to  which  the  rule  will  apply. 
The  rule  imposes  no  new  reporting, 
recordkeeping,  or  other  compliance 
requirements.  We  considered  whether 
flexible  comphance  with  this  rule 
would  be  appropriate.  Since  the  rule  is 
expected  to  have  a  beneficial  impact  on 
industry,  it  was  determined  that  flexible 
compliance  would  not  be  appropriate  in 
this  case  Instead,  the  rule  is  intended 
to  apply  to  both  small  and  large  entities 
equally  so  that  both  may  benefit. 
However,  in  developing  the  final  rule, 


alternatives  were  considered,  and 
revisions  were  made,  to  minimize 
possible  economic  impact  on  small 
entities.  The  language  on  alternative 
negotiation  techniques  has  been 
removed  from  the  rule  pending  further 
study  and  analysis.  At  the  present  time, 
this  rule  does  not  extend  authority  to 
use  the  special  test  procedures  for 
construction.  The  proposed  language 
included  on  construction,  in  Part  13, 
was  not  intended  to  address  the 
applicability  of  the  test  procedures  to 
construction  and  the  language  in  the 
final  rule  has  been  amended  to 
eliminate  this  ambiguity.  The  broader 
issue  of  the  apphcability  of  the  FAR's 
commercial  item  policies  to 
construction  contracting  is  under 
review. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  5,  6. 11, 
12  and  13 

Government  procurement. 
Dated:  Decerr.be,-  24.  1996. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  5.  6.  11.  12 
and  13  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  5,  6.  11,  12  and  13  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C.  2301 
to  2331:  and  42  U.S.C.  2473(c). 

PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

2.  Section  5.203  is  amended  by 
revising  paragraph  (a)  and  add'ng 
paragraph  (h)  to  read  as  follows: 

5.203    Publicizing  and  response  time. 

*         «         *         *         « 

(a)  A  notice  of  contract  action  shall  be 
published  in  the  Commerce  Business 
Daily  at  least  15  days  before  issuance  of 
a  solicitation  except  when  that,  for 
acquisitions  of  commercial  items,  the 
contracting  officer  may — 

(1)  Establish  a  shorter  period  for 
issuance  of  the  solicitation;  or 

(2)  Use  the  combined  CBD  synopsis/ 
solicitation  procedure  (see  12.603). 


subject  to  NAFTA  or  the  Trade 
Agreements  Act  (see  subpart  25.4),  the 
period  of  time  between  publication  of 
the  synopsis  notice  and  receipt  of  offers 
shall  be  no  less  than  40  days.  However, 
if  the  acquisition  falls  within  a  general 
category'  identified  in  an  annual 
forecast,  the  availability  of  which  is 
published  in  the  CBD.  the  contracting 
officer  may  re   uce  this  time  penod  to  as 
few  as  10  days. 

3.  Section  5.207  is  amended  by 
revising  paragraph  (e)(3)  to  read  as 
follows: 

5.207    Preparation  and  transmtttal  ot 
synopses. 

*         *         *         •         • 

(e)  *  •  * 

(3)  Except  for  contract  actions  equal  to 
or  less  than  the  simplified  acquisition 
threshold  or  acquisitions  of  commercial 
items,  tJie  synopsis  shall  refer  to 
Numbered  Note  22  for  noncompetitive 
contract  actions,  if  it  is  anticipated  that 
award  will  be  made  via  a  delivery  order 
to  an  existing  basic  ordering  agreement, 
the  synopsis  shall  so  state. 


PART  6— COMPETITION 
REQUIREMENTS 

4.  Section  6.001(a)  is  revised  to  read 

as  follows. 

6.001     Applicability. 

*         •         *         •         * 

(a)  Contracts  awarded  using  the 
simplified  acquisition  procedures  of 
part  13  (but  see  13.602  for  requirements 
pertaining  to  sole  source  acquisitions  of 
commercial  items  under  subpart  13.6); 


PART  11— SUBSCRIBING  AGENCY 
NEEDS 

5.  Section  11.002  is  amended  bv 
revising  paragr iph  (a)(l)(ii)  and  adding 
paragraph  (e)  to  read  as  follows: 

11.002     Policy. 

(a)  •  •  • 

(1)'  •  ' 

(ii)  Only  include  restrictive  pro\isions 
or  conditions  to  the  extent  necessary  to 
satisfy  the  needs  of  the  agency  or  as 
authorized  by  law. 
***** 

(e)  Some  or  all  of  the  performance 
levels  ur  performance  specifications  in  a 
solicitation  may  be  identified  as  targets 
rather  than  as  fixed  or  minimum 
requirements. 

6.  Section  11.104  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


(h)  In  addition  to  other  requirements        11-1W    'te^is  peculiar  to  one  manufacturer, 
set  forth  in  this  section,  for  acquisitions      •         •         >         •         • 
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(a)  The  particular  brand-name, 
product,  or  feature  is  essential  to  the 
Government's  requirements,  and  market 
research  indicates  other  companies" 
similar  products,  or  products  lacking 
the  particular  feature,  do  not  meet,  or 
caimot  be  modified  to  meet,  the 
agency's  minimum  needs:  and 


PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

7.  Section  12.202  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

12.202  Market  research  and  description  of 
agency  need. 

***** 

(b)  The  description  of  agency  need 
must  contain  sufficient  detail  for 
potential  offerors  of  commercial  items  to 
know  which  conunercia!  products  or 
services  ma\  be  suitable.  Generally,  for 
acquisitions  io  excess  of  the  simplified 
acquisition  threshold,  an  agen'jy's 
statement  of  need  for  a  commercial  item 
will  describe  the  type  of  product  or 
.service  to  be  acquired  and  explain  how 
the  agency  intends  to  use  the  product  or 
serv  ice  in  terms  of  funi  tion  to  be 
performed,  performance  requirement  or 
es:^ential  physical  characteristics. 
Describing  the  agency's  needs  in  these 
terms  allows  offerers  to  propose 
methods  that  will  best  meet  the  needs 
of  the  Government 

«  •  *  *  * 

8.  Section  12  203  is  amended  by 
adding  a  sentence  to  the  end  of  the 
paragraph  to  read  as  follows: 

12.203  Procedures  for  solicitation, 
evaluation,  and  award. 

*   *   *   For  acquisitions  of  commercial 
items  exceeding  the  simplified 
acquisition  threshold  but  not  exceeding 
$5,000,000,  including  options, 
contracting  activities  shall  employ  the 
simplified  proc:edures  authorized  bv 
subpart  13  6  to  the  maximum  extent 
practicable. 

9.  Section  12.204  is  revised  to  read  as 
follows: 

12.204  Solicitation/contract  lorm. 

la)  The  contracting  officer  shall  use 
the  Standard  Form  1449.  Solicitation/ 
Contract/Order  for  Commercial  Items,  if 
(1)  the  acquisition  is  expected  to  exceed 
the  simplified  acquisition  threshold;  (2) 
a  paper  solicitation  or  contract  is  being 
issued;  and  (3)  procedures  at  12.603  are 
not  being  used.  Use  of  the  SF  1449  is 
norunandatory  but  encouraged  for 
commercial  acquisitions  not  exceeding 
the  simplified  acquisition  threshold. 

(b)  Consistent  with  the  requirements 
at  5.203  (a)  and  (h),  the  contracting 


officer  may  allow  fewer  than  15  days 
before  issuance  of  the  solicitation. 

10.  Section  12.205  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

12.205    Offers. 

»         »         *         »         * 

(c)  Consistent  with  the  requirements 
at  5.203  (b)  and  fh),  the  contracting 
officer  may  allow  fewer  than  30  days 
response  time  for  receipt  of  offers  for 
commercial  items. 

11.  Section  12.213  is  revised  to  read 
as  follows: 

12.213    Ottier  commercial  practices. 

it  is  a  common  practice  in  the 
commercial  marketplace  for  both  the 
buyer  and  seller  to  propose  terms  and 
conditions  written  from  their  particular 
perspectives.  The  terms  and  conditions 
prescribed  in  this  part  seek  to  balance 
the  interests  of  both  the  buyer  and 
seller.  These  terms  and  conditions  are 
generally  appropriate  for  use  in  a  wide 
range  of  acquisitions.  However,  market 
research  may  indicate  other  commercial 
practices  that  are  appropriate  for  tlie 
acquisition  of  the  particular  item.  These 
practices  should  be  considered  for 
incorporation  into  the  solicitation  and 
contract  if  the  contracting  officer 
determines  them  appropriate  in 
concluding  a  business  arrangement 
satisfactory  to  both  parties  and  not 
otherwise  precluded  by  law  or 
Executive  order. 

12.  Section  12.302(a)  is  revised  to 
read  as  follows: 

12.302    Tailoring  of  provisions  and  clauses 
for  the  acquisition  of  commercial  items. 

(aj  General.  The  provisions  and 
clauses  estabUshed  in  this  subpart  are 
intended  to  address,  to  the  ma.vimum 
extent  practicable,  commercial  market 
practices  for  a  wide  range  of  potential 
Government  acquisitions  of  commercial 
items.  However,  because  of  the  broad 
range  of  commercial  items  acquired  by 
the  Government,  variations  in 
commercial  practices,  and  the  relative 
volume  of  the  Government's 
acquisitions  in  the  specific  market, 
contracting  officers  may,  within  the 
limitations  of  this  subpart,  and  after 
conducting  appropriate  market  research, 
tailor  the  provision  at  52.212 — 1, 
Instructions  to  Offerors-Commercial 
Items,  and  the  clause  at  52.212 — 4, 
Contract  Terms  and  Conditions- 
Commercial  Items,  tij  adapt  to  the 
market  conditions  for  each  acquisition. 
*        «         *         •         * 

13.  .Section  12.602  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

12.602    Streamlined  evaluation  of  offers. 

(a)  When  evaluation  factors  are  used, 
the  contracting  officer  may  insert  a 


provision  substantially  the  same  as  the 
provision  at  52.212-2,  Evaluation — 
Commercial  Items,  in  solicitations  for 
commercial  items  or  comply  with  the 
procedures  in  13.106-2  if  the 
acquisition  is  being  made  using 
simplified  acquisition  procedures. 
When  the  provision  at  52.212-2  is  used, 
paragraph  (a)  of  the  provision  shall  be 
tailored  to  the  specific  acquisition  to 
describe  the  evaluation  factors  and 
relative  importance  of  those  factors. 
However,  when  using  the  simplified 
acquisition  procedures  in  part  13, 
contracting  officers  are  not  required  to 
describe  the  relative  importance  of 
evaluation  factors. 
***** 

14.  Section  12.603  is  amended  by 
revising  paragraph  (c)(3)(ii)  to  read  as 
follows: 

12.603    Streamlined  solicitation  for 
commercial  items. 

***** 

(c)'  *   * 

(3)*   *    • 

(ii)  When  using  the  combined  CBD 
synopsis/solicitation,  contracting 
officers  shall  establish  a  response  time 
in  accordance  with  5.203(b)  (but  see 
5.203(h)). 


PART  13— SIMPLIFIED  ACQUISITION 
PROCEDURES 

15.  Section  13.000  is  revised  to  read 
as  follows: 

13.000    Scope  of  pan 

This  part  prescribes  policies  and 
procedures  for  the  acquisition  of 
supplies  and  services,  including 
construction,  research  and 
development,  and  commercial  items, 
the  aggregate  amount  of  which  does  not 
exceed  the  simplified  acquisition 
threshold  (see  2.101).  Section  13.601 
provides  special  authority  for 
acquisitions  of  commercial  items 
exceeding  the  simplified  acquisition 
threshold  but  not  greater  than 
$5,000,000.  including  options.  See  part 
12.  Acquisition  of  Commercial  Items,  for 
pohcies  applicable  to  the  acquisition  of 
commercial  items  exceeding  the  micro- 
purchase  threshold.  See  36.602-5  for 
simplified  procedures  to  be  used  when 
acquiring  architect-engineering  services. 

16.  Section  13.103  is  amended  by 
revising  paragraphs  (b),  (c)  and  (j)  to 
read  as  follows: 

13.103    Policy. 

***** 

(b)  The  contracting  office  shall  not  use 
simplified  acquisition  procedures  for 
contract  actions  exceeding  $50,000  after 
December  31,  1999,  unless  the  office's 
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cognizant  agency  has  certified  full 
FACNET  capability  in  accordance  with 
4.505-2.  This  limitation  does  not  apply 
to  acquisitions  of  commercial  items 
conducted  using  subpart  13.6. 

(c)  Simplified  acquisition  procedures 
shall  not  be  used  in  the  acquisition  of 
supplies  and  services  initially  estimated 
to  exceed  the  simplified  acquisition 
threshold  (or  $5,000,000,  including 
options,  for  acquisitions  of  commercial 
items  using  subpart  13.6),  even  though 
resulting  awards  do  not  exceed  the 
applicable  threshold.  Requirements 
aggregating  more  than  the  simplified 
acquisition  threshold  (or  $5,000,000, 
including  options,  if  using  subpart  13.6) 
or  the  micro-purchase  threshold  shall 
not  be  broken  down  into  several 
purchases  that  are  less  than  the 
applicable  threshold  merely  to  permit 
use  of  simplified  acquisition 
procedures,  or  to  avoid  any 
requirements  that  apply  to  purchases 
exceeding  the  micro-purchase 
threshold. 
»         »         »         ♦         « 

(j)  Contracting  officers  are  encouraged 
to  use  innovative  approaches  in 
awarding  contracts  using  the  simplified 
acquisition  procedures  under  the 
authority  of  this  part.  For  acquisitions  of 
other  than  commercial  items  not 
expected  to  exceed  the  simplified 
acquisition  threshold,  contracting 
officers  may  use  any  appropriate 
combination  of  the  procedures  in  part 
13,  14,  15,  35,  or  36,  including  the  use 
of  Standard  Form  (SF)  1442, 
Solicitation.  Offer  and  Award 
(Construction,  Alteration,  or  Repair),  for 
construction  contracts  (see  36.701(b)). 
For  acquisitions  of  commercial  items 
not  expected  to  exceed  S5  million, 
contracting  officers  may  use  any 
cppropriale  combination  of  the 
procedures  in  parts  12,  13,  14  and  15 
(seel3.in3(c)). 

•  »         »         •        « 

17.  Section  13.104  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

13.104    Procetlures. 

*  •         *         «         • 

(b)  Related  items  (such  as  small 
hardware  items  or  spare  parts  for 
vehicles)  may  be  included  in  one 
solicitation  and  the  award  made  on  an 
"all-or  none"  or  "multiple  award  '  basis 
if  suppliers  are  so  advised  when 
quotations  or  offers  are  requested. 
»         ♦         «         »         • 

18.  Section  13.106-2  is  amended  by 
revising  paragraphs  (a)(1)  through  (a)'(3). 
(a)(4)  introductor>'  text,  (a)(5),  (a)(6). 
(b)(1).  (b)(3).  (c)(1),  (c)(2),  (d)(3)  and 
(d){4)(ii);  redesignating  (a)(6)  through  (8) 
as  (a)(7)  through  (9),  respectively,  and 


by  adding  new  (a)(6),  and  (a)(10)  to  read 
as  follows: 

13.106-2    Purchases  exceeding  the  micro- 
purchase  threshold. 

(a)  Soliciting  competition.  (1) 
Contracting  officers  shall  promote 
competition  to  the  maximum  extent 
practicable  to  obtain  supplies  and 
ser\'ices  from  the  source  whose  offer  is 
the  most  advantageous  to  the 
Government,  based,  as  appropriate,  on 
either  price  alone  or  price  and  other 
factors  {e.g  ,  past  performance  and 
quality)  including  the  administrative 
cost  of  the  purchase.  Contracting 
officers  are  encouraged  to  use  best 
value.  Solicitations  shall  notif\' 
suppliers  of  the  basis  upon  which  award 
is  to  be  made. 

(2)  For  acquisitions  not  exceeding  the 
simplified  acquisition  threshold  where 
FACNET  is  not  available,  or  an 
exemption  set  forth  in  4.506  applies, 
quotations  may  be  solicited  through 
other  appropriate  means  (e.g..  orally,  or 
in  writing).  The  contracting  officer  shall 
comply  with  the  requirements  of  5.101 
when  not  soliciting  via  FACNET.  When 
a  synopsis  is  required,  sufficient 
information  to  permit  suppliers  to 
develop  quotations  or  offers  may  be 
incorporated  into  a  combined  synopsis/ 
solicitation.  In  such  cases,  the 
contracting  officer  is  not  rfquired  to 
issue  a  separate  solicitation.  For 
commercial  item  acquisitions,  also  see 
12.603. 

(3)  For  acquisitions  not  exceeding 
$25,000,  requests  for  quotations  should 
be  solicited  orally  to  the  maximum 
extent  practicable  when  FACNET  is  not 
available  or  a  written  determination  has 
been  made  that  it  is  not  practicable  or 
cx)st -effective  to  purchase  via  FACNET 
Paper  solicitations  for  contract  actions 
not  expected  to  exceed  $25,000  should 
only  be  issued  only  when  obtaining 
electronic  or  oral  quotations  is  not 
considered  economical  or  practicable. 
Written  solicitations  shall  be  issued  for 
construction  contracts  over  $2,000. 

(4)  If  a  synopsis  is  not  required  [e.g., 
the  acquisition  does  not  exceed  $25,000 
or  an  exemption  to  the  synopsis 
requirement  applies)  and  FACNET  is 
not  being  used,  solicitation  of  at  least 
three  sources  generally  mav  be 
considered  to  promote  competition  to 
the  maximum  extent  practicable.  In 
such  circumstances,  maximum 
practicable  competition  ordinarily  can 
be  obtained  without  soliciting 
quotations  or  offers  from  sources 
outside  the  local  trade  area.  If 
practicable,  two  sources  not  included  m 
the  prpvious  solicitation  should  be 
requested  to  furnish  quotations  or  offers. 
The  following  factors  influence  the 


number  of  quotations  or  offers  required 

in  connection  with  any  particular 

purchase: 

•         «         »         •        » 

(5)  For  purchases  not  exceeding  the 
simplified  acquisition  threshold. 
Contracting  officers  may  solicit  from 
one  source  if  the  contracting  officer 
determines  that  the  circumstances  of  the 
contract  action  deem  only  one  source 
reasonably  available. 

(6)  For  sole  source  acquisitions  of 
commercial  items  in  excess  of  the 
simplified  acquisition  threshold 
conducted  pursuant  to  subpart  13,6.  the 
reauirements  at  13.602(a)  apply. 

[7]  Contrac  ing  dCicers  shall'not  limit 
competition  to  suppliers  of  well-known 
and  uideiy  distributed  makes  or  brands 
is(-e  1 1.104),  or  solicit  quotations  or 
offers  on  a  personal  preference  basis. 

•  *  ♦  •  • 

(10)  Solicitations  are  not  required  to 
state  the  relative  importance  assigned  to 
each  evaluation  factor  and  subfartor, 
nor  are  they  required  to  include 
subfactors 

(b)  Evaluation  of  quotations  or  offers. 
(1)  When  evaluating  quotations  or 
offers,  the  evaluation  must  be  made  on 
the  basis  established  in  the  solicitation. 
All  quotations  or  offers  must  be 
considered.  However,  the  contracting 
officer  has  broad  discretion  in 
fashioning  suitable  evaluation 
procedures.  The  procedures  prescribed 
in  parts  14  and  15  are  not  mandator). 
At  the  contracting  officer's  discretion, 
one  or  more,  hjt  not  necessarilv  all,  of 
the  evaluation  procedures  in  part  14  or 
15  may  be  used.  Forma!  evaluation 
plans,  establishment  of  a  competitive 
range,  conduct  of  discussions,  and 
scoring  of  quotes  or  offers  are  not 
required.  Contracting  offices  mav 
conduct  comparative  evaluations  of 
offers.  Evaluation  of  other  factors,  such 
as  past  performance,  does  not  require 
the  creation  or  existence  of  a  formal  data 
base,  but  may  be  based  on  such 
information  .is  the  contracting  officer's 
knowledge  o'  and  pre\  ious  experience 
with  the  itemi  or  service  being 
purchased,  customer  surveys,  or  other 
reasonable  basis 

•  •         «         ♦        • 

(3)  Contracting  officers  shall  evaluate 
quotations  or  offers  inclusive  of 
transportation  charges  from  the 
shipping  point  of  the  supplier  to  the 
delivery  destination. 

•  «        •        *        • 

(c)  Award.  (1)  Occasionally  an  item 
can  be  obtained  only  from  a  supplier 
that  quotes  a  minimum  order  price  or 
quantity  that  either  unreasonably 
exceeds  stated  quantity  requirements  or 
results  in  an  unreasonable  price  for  the 
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quantities  required.  In  these  instances, 
the  contracting  officer  should  inform  the 
requiring  activity  of  all  facts  regarding 
the  quotation  or  offer  and  ask  it  to 
confirm  or  alter  its  requirement.  The  file 
shall  be  documented  to  support  the  final 
action  taken. 

(2)  For  acquisitions  not  exceeding  the 
simplified  acquisition  threshold,  except 
for  awards  conducted  through  FACNET, 
notification  to  unsuccessful  suppliers 
shall  be  given  only  if  requested. 

•  •        *        •        • 

(d)  •  *  • 

(3)  If  only  one  source  is  solicited  and 
the  acquisition  does  not  exceed  the 
simplified  acquisition  threshold,  an 
additional  notation  shall  be  made  to 
explain  the  absence  of  competition, 
except  for  acquisition  of  utility  services 
available  onlv  from  one  source. 

(4)  *  '  • 

(ii)  Written  solicitations  (see  2.101). 
For  acquisitions  not  exceeding  the 
simplified  acquisition  threshold,  v^Titten 
records  of  solicitations/offeis  may  be 
limited  to  notes  or  abstract?  to  show 
prices,  delivery,  references  to  printed 
price  lists  used,  the  supplier  or 
suppliers  contacted,  and  other  pertinent 
data. 

•  •         •         *         * 

19.  Section  1.1.107  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

13.107    Solicitation  forms. 

(a)  For  use  of  the  SF  1419. 
Solicitation/ContracL/Order  for 
Commercial  Items,  see  12.204. 

•  •         •         t         * 

20.  Section  13.202  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

13.202    Establistiment  o?  blanket  purchase 
agreements  (BPAs). 

•  •         *         •         * 

(b)  •  *  * 

(2)  Consider  suppliers  whose  pa.st 
performance  has  shown  them  to  be 
dependable,  and  who  offer  quality 
supplies  or  services  at  consistently 
lower  prices  and  who  have  provided 
numerous  purt:hases  at  or  below  the 
simplified  acquisition  threshold. 

•  *         •         •         ft 

21.  Section  13.204  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

13.204    Purchases  under  bianltet  purchase 
agreements. 

(a)  The  use  of  a  BPA  does  not 
authorize  purchases  that  are  not 
otherwise  authorized  by  law  or 
regulation.  For  example,  the  BPA,  being 
a  method  of  simplifying  the  making  of 
individual  purchases,  shall  noi  be  used 
to  avoid  the  simplified  acquisition 


threshold,  or  $5,000,000  for  acquisitions 
of  commercial  items  conducted  under 
subpart  13.6. 

(b)  Unless  otherwise  specified  in 
agency  regulations,  individual 
purchases  under  BPAs,  except  those 
under  BPAs  established  in  accordance 
with  13.202(c)(3),  shall  not  exceed  the 
simplified  acquisition  threshold,  or 
$5,000,000,  for  acquisitions  of 
commercial  items  conducted  under 
subpart  13.6. 
***** 

22.  Subpart  13.6,  consisting  of 
sections  13.601  and  13.602,  is  added  to 
read  as  follows: 

Subpart  13.6-Test  Program  for  Certain 
Commercial  items 

Sec. 

13.601  General. 

13.602  Special  docuir.entation 
requirements. 

13.601     General. 

(a)  This  subpart  authorize"?,  as  a  test 
program,  use  of  simplified  procedures 
for  the  acquisition  of  supplies  and 
services  in  amounts  greater  than  the 
simplified  acquisition  threshold  but  not 
exceeding  $5,000,000,  including 
options,  if  the  contrac-ting  officer 
reasonably  expects,  based  on  the  nature 
of  the  supplies  or  ser\ices  sought,  and 
on  market  research,  that  offers  will 
include  only  commercial  items.  Under 
this  test  program,  contracting  officers 
may  use  any  simplified  acquisition 
procedure  in  this  part,  subject  to  any 
specific  dollar  limitation  applicable  to 
the  particular  procedure.  The  purpose  of 
this  test  program  is  to  vest  contracting 
officers  with  additional  procedural 
discretion  and  flexibility,  so  that 
commercial  item  acquisitions  in  this 
dollar  range  may  be  solicited,  offered, 
evaluated,  and  awarded  in  a  simplified 
manner  that  maximizes  efficiency  and 
economy  and  minimizes  burden  and 
administrative  costs  for  both  the 
Government  and  industry  (10  U.S.C. 
2304(g)  and  2305  and  41  U.S.C.  253(g) 
and  253a  and  253b). 

(b)  For  the  period  of  this  test, 
contracting  activities  shall  emplov  the 
simplified  procedures  authorized  by  the 
test  to  the  maximum  extent  practicable. 

(c)  When  acquiring  commercial  items 
using  the  procedures  in  this  part,  the 
requirements  of  part  12  apply  subject  to 
the  order  of  precedence  provided  at 
12.102(c).  This  includes  use  of  the 
provisions  and  clauses  at  subpart  12.3. 

(d)  The  authority  to  issue  so'icitations 
under  this  subpart  shall  expire  on 
January  1 ,  2000.  Contracts  may  be 
awarded  after  the  expiration  of  this 
authority  for  solicitations  issued  before 
the  expiration  of  the  authority. 


13.602    Special  documentation 
requirements. 

(a)  Sole  source  acquisitions. 
Acquisitions  conducted  under 
simplified  acquisition  procedures  are 
exempt  from  the  requirements  in  part  6. 
However,  contracting  officers  shall  not 
conduct  sole  source  acquisitions,  as 
defined  in  6.003,  under  this  subpart 
unless  the  need  to  do  so  is  justified  in 
writing  and  approved  at  the  levels 
specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section.  Contracting  officers  shall 
prepare  sole  source  justifications  using 
the  format  at  6.303-2,  modified  to 
reflect  an  acquisition  under  the 
authority  of  the  test  program  for 
commercial  items  (section  4202  of  the 
Clinger-Cohen  Act).  Justifications  and 
approvals  are  required  under  this 
subpart  only  for  sole  source 
acquisitions. 

(1)  For  a  proposed  contract  exceeding 
$100,000  but  not  exceeding  $500,000, 
the  contracting  officer's  certification 
that  the  justification  is  accurate  and 
complete  to  the  best  of  the  contracting 
officer's  knowledge  and  belief  will  serve 
as  approval,  unless  a  higher  approval 
level  is  established  in  agency 
procedures. 

(2)  For  a  proposed  contract  exceeding 
$500,000.  the  approval  shall  be  by  the 
competition  advocate  for  the  procuring 
activity,  designated  pursuant  to  6.501; 
or  an  official  described  in  6.304  (a)(3)  or 
(a)(4).  This  authority  is  not  delegable. 

"    fb)  Contract  file  documentation.  The 
contract  file  shall  include — 

(1)  A  brief  written  description  of  the 
procedures  used  in  awarding  the 
contract,  including  the  fact  that  the  test 
procedures  in  FAR  13.6  were  used; 

(2)  The  number  of  offers  received; 

(3)  An  explanation,  tailored  to  the  size 
and  complexity  of  the  acquisition,  of  the 
basis  for  the  contract  award  decision; 
and 

(4)  Any  justification  approved  under 
paragraph  (a)  of  this  section. 

[FR  Doc.  9&-33211  Filed  12-31-96;  8:45  am] 
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[FAG  90-45;  FAR  Case  96-320;  Item  VIII] 

RIN  9000-AH47 

Federal  Acquisition  Regulation; 
Compliance  with  Immigration  and 
Nationality  Act  Provisions 

AGENCIES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  adopted  as  final 
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SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  convert  the  interim  rule 
published  at  61  FR  41472,  August  8. 
1996,  to  a  final  rule  without  change.  The 
rule  amended  the  Federal  Acquisition 
Regulation  (FAR)  to  implement 
Executive  Order  12989  of  Febniary  13, 
1996.  Economy  and  Efficiency  in 
Government  Procurement  Through 
Compliance  With  Certain  hnmigration 
and  islaturalization  Act  Provisions.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
dated  September  30.  l-."^3,  and  is  not  a 
major  rule  under  5  U.S  C  B04. 

EFFECTIVE  DATE:  January'  1,  1997. 

FOR  FURTHER  INFORMATION  CO.'TACT:  Mr. 
Paul  L.  Linfield  at  (202)  501-1757  m 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAC  90-45,  FAR  case  96- 
320. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  imiplements  Executive 
Order  12989  of  Februar>'  13,  1996, 
which  provides  that  a  contractor  mav  be 
debarred  upon  a  determination  bv  the 
Attorney  General  that  the  contractor  is 
not  in  compliance  with  the  employment 
provisions  of  the  Immigration  and 
Nationality  Act.  No  comments  were 
received  in  response  to  the  interim  rule 
published  on  August  8,  1996. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certifv'  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulator)-  Flexibility 
Act.  5  U.S.C.  601,  et  seq  .  because  only 
a  small  number  of  Federal  contractors 
are  hkely  to  be  the  subject  of  a 
determination  by  the  Attorney  General 
that  they  are  not  in  compliance  with  the 
employment  provisions  of  the 
Immigration  and  Nationality  Act. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  recordkeeping  or  information 
collection  requirements,  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  e(  seq. 


List  of  Subjects  in  48  CFR  Part  9 

Government  procurement. 
Dated:  December  24,  1996. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  Final 

The  interim  rule  published  as  Item  II 
of  FAC  90-^1  (61  FR  41472.  Augusts, 
1996)  is  converted  to  a  final  rule 
without  change.  The  rule  amended  FAR 
9.406  to  specify  that  a  contractor  may  be 
df^barred  upon  a  determination  bv  the 
Attorney  General  that  the  contractor  is 
not  in  compliance  with  the  employment 
provisions  of  the  Immigration  and 
Nationality  Act. 

The  authority  citation  for  48  CFR  Part 
9  continues  to  read  as  follows: 

Authority:  40  L'.S  C  486(c);  10  U.S.C. 
chapter  137;  and  42  L'  ,S.C:.  2473(c). 
[FR  Doc.  96-33212  Filed  12-31-96:  8:45  am) 
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48  CFR  Part  25 

[FAC  90-45;  FAR  Case  96-017;  Item  IX] 

RIN  9000-AH46 

Federal  Acquisition  Regulation; 
Caribbean  Basin  and  Designated 
Countries 

AGENCIEii;  Department  ofDefen.se  (DOD), 
General  Service,  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTSON:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
update  the  lists  of  Caribbean  Basin 
countries  and  designated  countries 
included  in  the  definitions  at  FAR 
25.401.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30.  1993.  and  is 
not  a  major  rule  under  5  U.S.C.  804 
EFFECTIVE  DATE:  Januan,'  1.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Linfield  at  (202)  501-1757  in 
reference  to  this  FAR  case.  For  general 
information,  contact  tiie  FAR 
Secretariat,  Room  4035.  GS  Building, 
Washington,  DC  20405  (202)  501-4755 
Please  cite  FAC  90-45,  FAR  case  96- 
0174. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

As  directed  by  the  Office  of  the 
United  States  Trade  Representative,  this 


final  rule  updates  the  lists  of  Caribbean 
Basin  countries  and  designated 
countries  included  in  the  definitions  at 
FAR  25.401   Haiti.  Nicaragua,  and 
Panama  are  added  to  the  list  cf 
Caribbean  Basin  countries  Ten  least- 
developed  countries  are  added  to  the 
list  of  designated  countries  pursuant  to 
Section  504((  )(6)  of  the  Trade  Act  of 
1974.  as  amended.  In  addition, 
Singaporf  is  added  as  a  designated 
countr\-  pursuant  to  Section  1-101  of 
Executive  Order  12260  (61  FR  11233. 
March  19.  1996).  The  designation  of 
Singapore  does  not  apply  to 
procuremeiits  by  the  Department  cf 
Energy,  the  Department  of 
Transportation,  the  Army  Corps  of 
Engineers,  the  Tennessee  Vallev 
Authority,  or  the  Bureau  cf 
Reclamation. 

Sudan  is  removed  from  the  list  of 
designated  countries  because  the  Acting 
U.S.  Trade  Representative  has 
withdrawn  the  designation  of  Sudan 
under  the  Trade  Agreements  Act  of 
1979.  as  amended,  in  light  of  the 
political  situation  in  Sudan  and  the  lack 
of  norma!  economic  relations  between 
the  1,'nited  ?  ates  and  Sudan. 

B.  Regulatory  Flexibility  Act 

The  final  mle  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577.  and  publication  for  public 
comments  is  not  required  However. 
comment,<;  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601.  et  seq.  (FAC  9t>-45,  FAR  case  96- 
017),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
coUetrtions  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  SSGl.tf. seq 

List  of  Subjects  in  48  CFR  Part  25 

fkivenimen;  procurement. 

Dated  December  24   199b. 
Edward  C.  L,oeb, 
Director.  Federal  AcqiiisiUon  Policy  Division. 

Therefore  48  CFR  Part  25  is  amended 
as  set  forth  l->e!()w: 

PART  25— FOREIGN  ACQUISITION 

1 .  The  authority  citation  for  48  CFR 
Part  25  continues  to  read  as  follows: 
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Authority:  40  L'.S.C  486'l!:  !0  U.S.C. 
chjpter  137,  ami  42  L'.S.C.  1147^(1.;, 

2  Section  25.401  is  amended  by 
revising  the  definitions  "Caribbean 
Basin  country"  and  "Designated 
country"  to  read  as  follows: 

25.401     Definitions. 

*  *         «         «         * 

Caribbean  Ba'iin  cjuntry:  as  used  in 
this  subpart,  means  a  i'.ountr\ 
designated  by  the  President  as  a 
beneficiary  under  the  Caribhtean  Basin 
EconomicRecovery  Act  (19  U.S  C.  2701, 
et  seq.)  and  listed  as  fGl!o'.','s: 
.•\ntigua  and  Barbuda 
Aruba 
Bahamas 
Bart>ados 
Belize 

British  Virgin  Islands 
Costa  Rica 
Dominica 

Dominican  Republic 
El  Salvador 
Grenada 
Guatemala 
Guyana 
Haiti 

\    mduras 
Ja.naica 
Montserrat 
Netherlands  Antilles 
Nicaragua 
Panama 

St.  Kitts  and  Nevis 
St. -Lucia 

St.  Vincent  and  the  Grenadines 
Trinidad  and  Tobago 

*  •         •         t         • 

Designated  country.  a<  used  in  this 
subpart,  means  a  country  or 
instrumentality  designated  under  the 
Trade  Agreements  Act  of  1979  and 
listed  as  follov/s: 
Aruba 
Austria 
Bangladesh 
Belgium 
Benin 
Bhutan 
Botswana 
Burkina  Faso 
Burundi 
Canada 
Cape  Verde 

Central  African  Republic 
Chad 
Comoros 
Denmark 
Djibouti 

Equatorial  Guinea 
Finland 
France 
Gambia 
Germany 
Greece 
Guinea 


Guinea-Bissau 

Haiti 

Ireland 

Lrael 

Italy 

Japan 

Kiribati 

Lesotho 

Liechtenstein 

Luxembourg 

Malawi 

Maldives 

Mali 

Mozambique 

Nepal 

Netherlands 

Niger 

Norway 

Portugal 

Republic  of  Korea 

Rwanda 

Sao  Tome  and  Principe 

Sierra  Leone 

Singapore 

Somalia 

Spain 

Sweden 

Switzerland 

Tanzania  U.R. 

Togo 

Tuvalu 

Uganda 

United  Kingdom 

Vanuatu 

Western  Samoa 

Yemen 

|FR  Doc.  96-33213  Filed  12-31-96;  8:45  am] 

BILUNG  CODE  6870-EP-9 


48  CFR  Part  25 

[FAC  90-*5;  FAR  Case  96-020;  Item  X] 

RIN  900O-AH49 

Federal  Acquisition  Regulation; 
Caribbean  Basin  Country  End 
Products — Renewal  of  Treatment  as 
Eligible 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY;  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
amended  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  the 
extension  by  the  U.S.  Trade 
Representati\  e  of  the  date  of  eligibility 
under  the  Trade  Agreements  .^ci  for 
products  of  Caribbean  Basin  countries. 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  unde-  E.xecutive  Order  12866. 
dated  September  30,  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 


EFFECTIVE  DATE:  January  1.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Paul  L.  Linfleld  at  (202)  .'SOl-1757  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405,  (202^01-4755. 
Please  cite  FAC  90-45,  FAR  case  96- 
020. 

SUPPLEMENTARY  INFOBH^ATION: 

A.  Background 

FAR  25.404(h)  provides  that  products 
of  Caribbean  Basin  countries  which  are 
eligible  for  duty-free  treatment  under 
the  Cftribbean  Basin  Economic  Recovery 
Act  shall  be  treated  as  eligible  products 
under  the  Trade  Agreements  Act.  This 
final  rule  extends  the  eligibility  date 
from  September  30,  1996,  to  September 
30,  1997,  except  that  for  products  of 
Panama,  the  date  is  extended  through 
September  30,  1998.  in  accordance  with 
the  notice  published  by  the  U.S.  Trade 
Representative  on  September  30,  1996 
(61  FR  51134). 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  F.AR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  P'AR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq.  (FAC  9cC-45,  FAR  case  96- 
020),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Part  25 

Government  procurement. 
Dated;  December  24, 1996. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  25  is  amended 
as  set  forth  below: 

PART  25— FOREIGN  ACQUISmON 

1.  The  authority  citation  for  48  CFR 
Part  25  continues  to  read  as  follows: 

Authority:  40  U  S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  25.402fb)  is  revised  to  read 
as  follows: 


UMI 
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25.402    Policy. 

***** 

Cb)  The  U.S.  Trade  Representative  has 
determined  that  in  order  to  promote 
further  economic  recovery  of  the 
Caribbean  Basin  countries  (as  defined  in 
25.401),  products  originating  in  those 
countries  which  are  eligible  for  duty- 
free treatment  under  the  Caribbean 
Basin  Economic  Recovery  Act  shall  be 
treated  as  eligible  products  for  the 
purposes  of  this  subpart.  Except  for 
products  of  Panama,  this  determination 
is  effective  until  September  30,  1997. 
For  products  of  Panama,  this 
determination  is  effective  until 
September  30, 1998.  These  dates  may  be 
extended  by  the  U.S.  Trade 
Representative  by  means  of  a  notice  in 
the  Federal  Register. 
***** 

[PR  Doc.  96-33214  Filed  12-31-96:  8:45  am] 
BILLING  CODE  6820-EP-P 


48  CFR  Part  31 

[FAC  90-45;  FAR  Case  96-325;  Item  XQ 
RIN  9000-AH50 

Federal  Acquisition  Regulation; 
Compensation  of  Certain  Contractor 
Personnel 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  an  interim  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Section  809  of  the  Fiscal 
Year  1997  National  Defense 
Authorization  Act  (Pub.  L.  104-201)  by 
placing  a  Govemmentwide  ceiling  on 
allowable  compensation  costs  for 
contractor  personnel  in  senior 
management  positions  under  contracts 
that  are  awarded  during  fiscal  year 
1997.  This  regulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30,  1993,  and  is 
not  a  major  rule  under  5  U.S.C.  804. 
DATES:  Effective  Date:  January  1,  1997. 
Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shov«i  below  on  or  before 
March  3, 1997  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 


Secretariat  (VRS).18th  &  F  Streets,  NW, 
Room  4035,  Attn:  Ms.  Beverly  Fayson, 
Washington,  DC  20405.  Please  cite  FAC 
90-45,  FAR  case  96-325  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  DeStefano  at  (202)  501-1758  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington.  DC  20405  (202)  501^755. 
Please  cite  FAC  90-45.  FAR  case  96- 
325. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Section  809  of  the  Fiscal  Year  1997 
National  Defense  Authorization  Act 
(Pub.  L.  104-201)  limits,  during  fiscal 
year  1997,  allowable  compensation 
costs  to  $250,000  per  year  for  contractor 
personnel  in  senior  management 
positions.  Section  809  defines 
"comjjensation"  as  the  total  amount  of 
wages  and  elective  deferrals  for  the  year 
concerned,  as  these  terms  are  defined  in 
Sections  3401(a)  and  402(g)(3). 
respectively,  of  the  Internal  Revenue 
Code  of  1986.  Section  809  also  limits 
the  application  of  the  compensation 
ceiling  to  an  "officer"  of  a  company 
"who  is  determined  to  be  in  a  senior 
management  position  as  established  by 
regulation."  The  interim  rule  defines  an 
"officer  in  a  senior  management 
position"  as  the  contractor's  Chief 
Executive  Officer  (CEO),  or  anv 
individual  acting  in  a  similar  capacity, 
and  the  contractor's  four  most  highly 
compensated  officers  in  senior 
management  positions,  other  than  the 
CEO.  This  definition  is  consistent  with 
the  standard  employed  by  the  United 
States  Securities  and  Exchange 
Commission  (SEC)  in  its  executive 
compensation  disclosure  rules.  The  SEC 
requires  that  publicly  traded  companies 
disclose  to  their  stockholders  the 
compensation  of  the  CEO  (or  any 
individual  acting  in  a  similar  capacity)    • 
as  well  as  that  of  their  four  most  highly 
paid  senior  executive  officers,  other 
than  the  CEO,  who  earn  more  than 
$100,000  per  year  in  salarv  and  bonus. 

The  interim  FAR  rule  a8ds  a  new 
requirement  at  31.205-6(p)  to 
implement  the  statutory  ceiling  on 
allowable  compensation  costs  for 
officers  in  senior  management  positions. 
This  restriction  applies  to  contracts 
awarded  during  fiscal  year  1997,  for 
compensation  costs  of  certain  contractor 
personnel  that  are  incurred  during  fiscal 
year  1997.  and  that  are  in  excess  of 
$250,000  per  year.  This  restriction  also 
applies  to  the  five  most  highly 
compensated  individuals  in  senior 
management  positions  at  intermediate 


home  offices  and/or  segments  if  a 
contractor  is  organizationally 
subdivided  into  such  units. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulaton,- 
Flexibility  Act.  5  U.S.C.  601,  et  seq.,' 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive,  fixed-price  basis,  and  do 
not  require  application  of  the  cost 
principle  contained  in  this  rule.  In 
addition,  this  rule  is  limited  to 
businesses  that  incur  costs  prior  to 
October  1,  1997,  under  contracts 
awarded  during  fiscal  year  1997.  for 
compensation  in  excess  of  $250,000  per 
year  for  an  officer  in  a  senior 
management  position.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments  must 
be  submitted  separately  and  cite  5  U.S.C 
601 ,  er  seq.  (FAR  Case  96-325).  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  '  ollection  requirements,  or 
collections  ot  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretar\  of  Defense 
(DOD).  the  Administrator  of  General 
Ser\'ices  (GS.M,  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  pubUc  comment.  This 
action  is  necessarv-  to  ensure  that 
contracting  activities  become  aware  of 
the  statutor>'  ceiling  on  allowable 
compensation  costs  for  certain 
contractor  personnel  when  forward 
pricing  contracts  to  be  awarded  during 
fiscal  year  1997.  This  rule  implements 
Section  809  of  the  Fiscal  Year  1997 
National  Defense  Authorization  Act 
(Pub.  L  104-201)  and  applies  to 
Govemmentwide  contracts  awarded 
during  fiscal  year  1997.  However, 
pursuant  to  Public  Law  98-577  and  FAR 
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1.501.  public  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  the  formation  of  the  final 
rule. 

List  of  Subiects  in  48  CFR  Part  31 

Government  procurement. 
Dated:  December  24. 1996. 
Edward  C  Loeb, 

Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-6  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

31 .205-6    Compensation  for  personal 
services. 

***** 

(p)  Limitation  on  allowability  of 
compensation  for  certain  contractor 
personne/,  ( 1 )  For  contracts  awarded 
during  fiscal  year  1997,  costs  incurred 
from  October  1,  1996,  through 
September  30.  1997,  for  compensation 
of  an  officer  in  a  senior  management 
position  in  excess  of  S250.000  per  year 
are  unallowable  (Section  809  of  Public 
Law  104-201). 

(2)  As  used  in  this  paragraph; 

(i)  Compensation  means — 

(A)  The  total  amount  of  taxable  wages 
paid  to  the  employee  for  the  year 
concerned;  plus 

(B)  The  total  amount  of  elective 
deferred  compensation  earned  by  the 
employee  in  the  year  concerned. 

(ii)  Officer  in  a  senior  management 
position  means — 

(A)  The  contractors  Chief  Executive 
Officer  (CEO)  or  any  individual  acting 
in  a  similar  capacity: 

(B)  The  contractor's  four  most  highly 
compensated  officers  in  senior 
management  positions,  other  than  the 
CEO:  and 

(C)  If  the  contractor  is 
organizationally  subdivided  into 
intermediate  home  offices  and/or 
segments,  the  five  most  highly 
compensated  individuals  in  senior 
management  positions  at  each  such 
intermediate  home  office  and/or 
segment. 

[PR  Doc.  96-33215  Filed  12-31-96;  8:45  am) 
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48  CFR  Part  33 

[FAC  90-45;  FAR  Case  95-309;  Item  XII] 

RIN9000-AH10 

Federal  Acquisition  Regulation; 
Agency  Procurement  Protests 

AGENCIES:  [Department  of  Defense  (DOD), 
CTeneral  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
.Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
provide  for  informal,  procedurally 
simple,  and  inexpensive  resolution  of 
protests.  This  final  rule  implements 
Executive  Order  12979,  Agency 
Procurement  Protests.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993.  and  is  not  a  major 
rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  March  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  O'Neill  at  (202)  .SOl-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building, 
Washington.  DC  20405,  (202)  501^755. 
Please  cite  FAC  90-^5,  FAR  case  95- 
309. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  revises  the  agency 
procurement  protest  procedures  at  FAR 
33.103  to  implement  Executive  Order 
12979  of  October  25,  1995,  Agency 
Procurement  Protests  (60  FR  55171, 
O<.tober  27,  1995).  An  interim  rule  was 
published  in  the  Federal  Register  at  61 
FR  :^9219,  July  26,  1996.  Six  .sources 
submitted  public  comments.  All 
comments,  including  comments  from 
GAO,  were  considered  in  developing 
the  final  rule. 

B.  Regulatory  Flexibility  Act 

A  Final  Regulatory-  Flexibility 
Analysis  (FRFA)  has  been  performed.  A 
copy  of  the  FRFA  may  be  obtained  from 
the  FAR  Secretariat.  The  analysis  is 
summarized  as  follows: 

This  nilp  implements  ExRcutive  Order 
12979,  Agency  Procurement  Protests,  which 
requires  the  heads  of  the  executive 
departments  and  agencies  engaged  in  the 
procurement  of  supplies  and  services  to 
prescribe  administrative  procedures  for  the 
resolution  of  procurement  protests  as  an 
alternative  to  protests  in  a  forum  outside  the 
procurmg  agencies.  There  were  no  public 


comments  received  in  respwnse  to  the  Initial 
Regulatory  Flexibility  Analysis.  Several 
changes  were  made  as  a  result  of  public 
comments  in  response  to  the  interim  rule. 
The  time  to  file  a  protest  was  reduced  fix)m 
14  to  10  days  after  the  basis  of  protest  is 
known,  or  should  be  known,  to  conform  with 
revisions  to  General  Accounting  Office 
protest  procedures.  The  rule  was  revised  to 
clarify  that  agencies  may  designate  an 
official,  other  than  the  contracting  officer,  to 
receive  protests.  Agencies  may  also  designate 
whether  a  review  of  a  protest  by  an  official 
other  than  the  contracting  officer  is  instead 
of,  or  in  addition  to,  review  of  the  protest  by 
the  contracting  officer.  The  rule  was  revised 
to  permit  agencies  to  exchange  information 
with  a  protester  while  considering  the 
protest. 

The  rule  will  apply  to  all  actual  or 
potential  bidders  or  offerors,  large  and  small, 
whose  direct  economic  interests  would  be 
affected  by  the  award  or  failure  to  award  a 
Government  contract.  The  number  of  small 
entities  to  which  the  rule  will  apply  is 
estimated  to  be  between  35,000  and  45,000. 
This  rule  does  not  impose  any  reporting, 
recordkeeping,  or  other  compliance 
requirements. 

This  rule  is  expected  to  have  a  beneficial 
impact  on  small  entities  by  prescribing 
informal,  procedurally  simple,  and 
inexpensive  means  to  resolve  protests.  The 
rule  encourages  the  use  of  alternative  dispute 
resolution  techniques,  third  party  neutrals, 
and  another  agency's  personnel  as  alternative 
protest  resolution  methods. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  etseq. 

List  of  Subjects  in  48  CFR  Part  33 

Government  procurement. 
Dated:  December  24. 1996. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  33  is  amended 
as  set  forth  below: 

PART  33— PROTESTS,  DISPUTES, 
AND  APPEALS 

1.  The  authority  citation  for  48  CFR 
Part  33  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  33.103  is  amended — - 

a.  in  paragraph  (c)  by  removing  "and 
permitted  by  law"; 

b.  by  revising  paragraphs  (d)(2)(i)  and 
(d)(4): 

c.  in  paragraph  (e)  by  revising  "14 
days"  to  read  "10  days"; 
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d.  in  the  first  sentence  of  paragraphs 
(f)(1)  and  (f)(2)  by  inserting  the  word 
"agency"  after  the  word  "pending"; 

e.  by  adding  paragraph  (0(4);  and 

f.  by  revising  paragraphs  (g)  and  (h)  to 
read  as  follows: 

33.1 03    Protests  to  the  agency. 

***** 

(d)  *  •  ♦ 

(2)  Protests  shall  include  the 
following  information: 

(i)  Name,  address,  and  fax  and 
telephone  numbers  of  the  protester. 
***** 

(4)  In  accordance  with  agency 
procedures,  interested  parties  may 
request  an  independent  review  of  their 
protest  at  a  level  above  the  contracting 
officer;  solicitations  should  advise 
potential  bidders  and  offerors  that  this 
review  is  available.  Agency  procedures 
and/or  solicitations  shall  notify 
potential  bidders  and  offerors  whether 
this  independent  review  is  available  as 
an  alternative  to  consideration  by  the 
contracting  officer  of  a  protest  or  is 
available  as  an  appeal  of  a  contracting 
officer  decision  on  a  protest.  Agencies 
shall  designate  the  official(s)  who  are  to 
conduct  this  independent  review,  but 
the  official(s)  need  not  be  within  the 
contracting  officer's  supervisory  chain. 
When  practicable,  officials  designated  to 
conduct  the  independent  review  should 
not  have  had  previous  personal 
involvement  in  the  procurement.  If 
there  is  an  agency  appellate  review  of 
the  contracting  officer's  decision  on  the 
protest,  it  will  not  extend  GAO's 
timeliness  requirements.  Therefore,  any 
subsequent  protest  to  the  GAO  must  be 
filed  within  10  days  of  knowledge  of 
initial  adverse  agency  action  (4  CFR 
21.2(a)(3)). 

***** 

(f)*   .   * 

(4)  Pursuing  an  agency  protest  does 
not  extend  the  Ume  for  obtaining  a  stay 
at  GAO.  Agencies  may  include,  as  part 
of  the  agency  protest  process,  a 
voluntary  suspension  period  when 
agencies  protests  are  denied  and  the 
protester  subsequently  files  at  GAO. 

(g)  Agencies  shall  make  their  best 
efforts  to  resolve  agency  protests  within 
35  days  after  the  protest  is  filed.  To  the 
extent  permitted  by  law  and  regulation, 
the  parties  may  exchange  relevant 
information. 

(h)  Agency  protest  decisions  shall  be 
well-reasoned,  and  explain  the  agency 
position.  The  protest  decision  shall  be 
provided  to  the  protester  using  a 
method  that  provides  evidence  of 
receipt. 

[FR  Doc.  96-33216  Filed  12-31-96;  8:45  am] 
[BILUNO  CODE  U20-EP-P 


43  CFR  Parts  1,  5, 14,  and  36 

FAC  90-45;  FAR  Case  96-305;  Item  XIIQ 

RIN  9000-AH17 

Federal  Acquisition  Regulation;  Two- 
Phase  Design  Build  Selection 
Procedures 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Section  4105  of  the  Clinger- 
Cohen  Act  of  1996  (Public  Law  104- 
106),  which  authorizes  the  use  of  two- 
phase  design-build  procedures  for 
construction  contracting.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  January  1.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-5,  FAR  case  96-305. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  proposed  rule  with  request  for 
public  comment  was  published  in  the 
Federal  Register  at  61  FR  41212,  August 
7,  1996.  Comments  were  received  from 
77  respondents.  After  analysis  of  the 
public  comments  and  further 
consideration  of  the  proposed  language, 
the  rule  was  revised  at  FAR  36.104, 
36.301(b)(2),  and  36.303-1  to  more 
closely  conform  to  the  provisions  of 
Section  4105  of  Public  Law  104-106.  In 
addition,  examples  of  phase-two 
evaluation  factors  have  been  added  at 
FAR  36.303-(a). 

B.  Regulatory  Flexibility  Act 

This  final  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  because  the 
rule  reduces  the  cost  of  proposal 
preparation  for  those  offerors  not 
selected  for  Phase  Two,  when  two-phase 
design-build  procedures  are  used.  A 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  has  been  prepared  and  is 
summarized  as  follows: 


We  estimate  that  approximately  1 .465 
.small  businesses  respxinding  to  two-phase 
design-build  solicitations  annually  may  save 
proposal  costs  on  an  average  of  eight  separate 
solicitations  each.  This  final  rule  imposes  no 
new  reporting  or  recordkeeping 
requirements. 

A  copy  of  the  FRFA  will  be  provided 
to  the  chief  Counsel  for  Advocacv  for 
the  Small  Business  Administration  A 
copy  of  the  FRFA  may  be  obtained  from 
the  FAR  Secretariat.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C 
601,  et  seq.  (FAR  Case  96-305),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Papervkork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  etseq. 

List  of  Subjects  in  48  CFR  Parts  1,  5, 14. 
and  36 

Government  procurement. 

Dated;  December  24,  1996. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Po! in  Division 

Therefore,  48  CFR  Parts  1,  5.  14.  and 
36  is  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1,  5,  14,  and  36  continues  to  read 
as  follows: 

Authority:  40  L.S  C.  486(c),  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISmON 
REGULATION  SYSTEM 

1.106    [Aniended] 

2.  Section  1.106  is  amended  in  the  list 
following  the  introductory  paragraph  by 
removing  the  FAR  segment  ■'36.302" 
and  in.serting  "36.213-2". 

PART  5— PUBUCIZING  CONTRACT 
ACTIONS 

3.  Section  5.204  is  amended  bv 
revising  the  first  sentence  to  read  as 
follows: 

5.204    Presollcitation  notices. 

Contracting  officers  shall  publicize 
presolicitation  notices  in  the  CBD  isee 
15.404  and  36.213-2).  *    *    * 
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PART  14-SEALED  BIDDING 

4.  Section  14.202-1  is  amended  in 
paragraph  (a)  by  revising  the  first 
parenthetical  to  read  as  follows: 

14.202-1    Bidding  time. 

(a)  *   *   *  (For  construction  contracts, 
see  36.213-3(a)).  *   '   * 

***** 

5.  Section  14.211  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

1 4.21 1    Release  of  acquisition  Information. 

(a)  Before  solicitation.  Information 
concerning  proposed  acquisitions  shall 
not  be  released  outside  the  Government 
before  solicitation  except  for 
presolicitation  notices  in  accordance 
with  14.205-4(c)  or  36.213-2,  or  long- 
range  acquisition  estimates  in 
accordance  with  5.404,  or  synopses  in 
accordance  with  5.201.  *   *   * 


PART  3e-C0NSTRUCT10N  AND 
ARCHITECT-ENGINEER  CONTRACTS 

6.  Section  36.102  is  amended  by 
adding,  in  alphabetical  order,  the 
definitions  "Design",  "Design-bid- 
build".  "Design-build",  and  "Two- 
phase  design-build  selection 
procedures"  to  read  as  follows: 

34.102    Definitions. 


Design,  as  used  in  this  part,  means 
defining  the  construction  requirement 
(including  the  functional  relationships 
and  technical  systems  to  be  used,  such 
as  architectural,  environmental, 
structural,  electrical,  mechanical,  and 
fire  protection),  producing  the  technical 
specifications  and  drawings,  and 
preparing  the  construction  cost 
estimate. 

Design-bid-build,  as  used  in  this  part, 
means  the  traditional  delivery  method 
where  design  and  construction  are 
sequential  and  contracted  for  separately 
with  two  contracts  and  two  contractors. 

Design-build,  as  used  in  this  part, 
means  combining  design  and 
construction  in  a  single  contract  with 
one  contractor. 


Two-phase  design-build  selpctinn 
procedures,  as  used  in  this  part,  i«;  a 
selection  method  in  which  a  limited 
number  of  offerors  (normally  five  or 
fewer)  is  selected  during  Phase  One  to 
submit  detailed  proposals  for  Phase 
Two  (see  subpart  36.3). 

7.  Section  36.104  is  added  to  read  as 
follows: 


36.104    Policy. 

Unless  the  traditional  acquisition 
approach  of  design-bid-build 
established  under  the  Brooks  Architect- 
Engineers  Act  (41  U.S.C.  541.  et  seq.]  or 
another  acquisition  procedure 
authorized  by  law  is  used,  the 
contracting  officer  shall  use  the  two- 
phase  selection  procedures  authorized 
by  10  U.S.C.  2305a  or  41  U.S.C.  253m 
when  entering  into  a  contract  for  the 
design  and  constr\iction  of  a  public 
building,  facility,  or  work,  if  the 
contracting  officer  makes  a 
determination  that  the  procedures  are 
appropriate  for  use  (see  subpart  36.3). 
Other  acquisition  procedures  authorized 
by  law  include  the  procedures 
established  in  this  part  and  other  parts 
of  this  chapter  and.  for  DoD,  the  design- 
build  process  described  in  10  U.S.C. 
2862. 

Subpart  36.3  [Redesignated  as  36.213 
and  Amended] 

36.301-36.304    [Redesignated  as  36.21 3- 
1—36.213-4] 

8.  Subpart  36.3  is  redesignated  as 
section  36.213  and  the  heading  is 
revised  to  read  "Special  procedures  for 
sealed  bidding  in  construction 
contracting.":  and  sections  36.301 
through  36.304  are  redesignated  as 
36.21.3-1  through  36.213-4, 
respectively. 

Subpart  36.4  [Removed] 

36.401  [Removed] 

36.402  [Redesignated  as  36.214] 

36.403  [Redesignated  as  36.215] 

9.  Subpart  heading  36.4  and  section 
36.401  are  removed;  and  sections  36.402 
and  36.403  are  redesignated  as  36.214 
and  36.215,  respectively,  and  the 
section  headings  revised  to  read  as 
follows: 

36.214  Special  procedures  for  price 
negotiation  In  construction  contracting. 

36.21 5  Special  procedure  for  cost- 
reimbursement  contracts  for  construction. 

10.  Subpart  36.3,  consisting  of 
sections  36.300  through  36.303-2,  is 
added  to  read  as  follows: 

Subpart  36.3 — Two-Phase  Design- 
Build  Selection  Procedures 

Sw. 

36  300    Scope  of  subpart. 

36.301  Use  of  two-phase  design-build 
selection  procedures. 

36.302  Scop>e  of  work. 

36.303  Pr(x;edures. 
36.303-1     Phase  One. 
36  303-2     Phase  Two. 


Subpart  36.3 — Two-Phase  Design- 
Build  Selection  Procedures 

36.300  Scope  of  subpart 

This  subpart  prescribes  policies  and 
procedures  for  the  use  of  the  two-phase 
design-build  selection  procedures 
authorized  by  10  U.S.C.  2305a  and  41  - 
U.S.C.  253m. 

36.301  Use  of  two-phase  design-build 
selection  procedures. 

(a)  Ehiring  formal  or  informal 
acquisition  planning  (see  part  7),  if 
considering  the  use  of  two-phase 
design-build  selection  procedures,  the 
contracting  officer  shall  conduct  the 
evaluation  in  paragraph  (b)  of  this 
section. 

(b)  The  two-phase  design-build 
selection  procedures  shall  be  used  when 
the  contracting  officer  determines  that 
this  method  is  appropriate,  based  on  the 
following; 

(1)  Three  or  more  offers  are 
anticipated. 

(2)  Design  work  must  be  performed  by 
offerors  before  developing  price  or  cost 
proposals,  and  offerors  will  incur  a 
substantial  amount  of  expense  in 
preparing  offers. 

(3)  The  following  criteria  have  been 
considered: 

(i)  The  extent  to  which  the  project 
requirements  have  been  adequately 
defined. 

(ii)  The  time  constraints  for  delivery 
of  the  project. 

(iii)  The  capability  and  experience  of 
potential  contractors. 

(iv)  The  suitability  of  the  project  for 
use  of  the  two-phase  selection  method. 

(v)  The  capability  of  the  agency  to 
manage  the  two-phase  selection  process. 

(vi)  Other  criteria  established  by  the 
head  of  the  contracting  activity. 

36.302  Scope  of  work. 

The  agency  shall  develop,  either  in- 
house  or  by  contract,  a  scope  of  work 
that  defines  the  project  and  states  the 
Government's  requirements.  The  scope 
of  work  may  include  criteria  and 
preliminary  design,  budget  parameters, 
and  schedule  or  delivery  requirements. 
If  the  agency  contracts  for  development 
of  the  scope  of  work,  the  procedures  in 
subpart  36.6  shall  be  used. 

36.303  Procedures. 

One  solicitation  may  be  issued 
covering  both  phases,  or  two 
solicitations  may  be  issued  in  sequence. 
Proposals  will  be  evaluated  in  Phase 
One  to  determine  which  offerors  will 
submit  proposals  for  Phase  Two.  One 
contract  will  be  awarded  using 
competitive  negotiation. 
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36.303-1     Phase  One. 

(a)  Phase  One  of  the  solicitation(sj 
shall  includ — 

(1)  The  scope  of  work; 

(2)  The  phase-one  evaluation  factors, 
including — 

(i)  Technical  approach  (but  not 
detailed  design  or  technical 
information): 

(ii)  Technical  qualifications,  such  as— 

(A)  Specialized  experience  and 
technical  competenct, 

(B)  Capability  to  perform; 

(C)  Past  performance  of  the  offeror's 
team  (including  the  architect-engineer 
and  construction  members);  and 

(iii)  Other  appropriate  factors 
(excluding  cost  or  price  related  factors, 
which  are  not  permitted  in  Phase  One); 

(3)  Phase-two  evaluation  factors  (see 
36.303-2);  and 

(4)  A  statement  of  the  maximum 
number  of  offerors  that  will  be  selected 
to  submit  phase-two  proposals.  The 
maximum  number  specified  shall  not 
exceed  five  unless  the  contracting 
officer  determines,  for  that  particular 
solicitation,  that  a  number  greater  than 
five  is  in  the  Government's  interest  and 
is  consistent  with  the  purposes  and 
objectives  of  two-phase  design-build 
contracting). 

(b)  After  evaluating  phase-one 
proposals,  the  contracting  officer  shall 
select  the  most  highly  qualified  offerors 
(not  to  exceed  the  maximum  number 
specified  in  the  solicitation  in 
accordance  with  36.303-l(a)(4))  and 
request  that  only  those  offerors  submit 
phase-two  proposals. 

36.303-2    Phase  Two. 

(a)  Phase  Two  of  the  solicitation(s) 
shall  be  prepared  in  accordance  with 
part  15,  and  include  phase-two 
evaluation  factors,  developed  in 
accordance  with  15.605.  Examples  of 
potential  phase-two  technical 
evaluation  factors  include  design 
concepts,  management  approach,  key 
personnel,  and  proposed  technical 
solutions. 

(b)  Phase  Two  of  the  solicitation(s) 
shall  require  submission  of  technical 
and  price  proposals,  which  shall  be 
evaluated  separately,  in  accordance 
with  part  15. 

11.  Subpart  36.4  is  added  and 
reserved  to  read  as  follows: 

Subpart  36.4 — Commercial  Practices 
[Reserved] 

[FR  Doc.  96-33217  Filed  12-31-96;  8:45  am] 
BtLUNG  CODE  6B20-EP 


48  CFR  Parts  39  and  52 

[FAC  90-45;  FAR  Case  96-607;  Item  XIV] 
RIN  9000-AH51 

Federal  Acquisition  Regulation;  Year 
2000  Compliance 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule  with  request  fcr 
comments. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
amending  the  FAR  on  an  interim  basis 
to  increase  awareness  of  Year  2000 
procurement  issues  and  to  ensure  that 
solicitations  and  contracts  address  Year 
2000  issues.  This  regulator*'  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
1286B,  dated  September  30,  1993.  and  is 
not  a  major  rule  under  5  U.S.C.  804 
DATES;  Effective  Date:  January  1.  1997. 
Ccmment  Date:  Comments  should  t>e 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
March  3.  1997  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  wTitten  comments  to:  General 
Services  Administration,  FAR 
Secretariat  [lAVR],  18th  &  F  Streets,  NW. 
Room  4035,  Attn:  Ms.  Beverlv  Fayson. 
Washington,  DC  20405.  Please  cite  FAC 
90-i5.  FAR  case  96-607  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  O'Neill,  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035.  GS  Building. 
Washington.  DC  20405,  (202)  501-4755. 
Please  cite  FAC  90—15.  FAR  case  96- 
607 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Many  information  technology  systems 
will  have  operational  difficulties  due  to 
the  use  of  two-digit  years  in  date 
representations.  While  commonly 
thought  to  be  a  problem  of  old  legacy 
systems,  it  can  also  be  a  problem  in 
information  technology  services  and 
products  that  are  for  sale  today. 

At  the  recommendation  of  tlie  Chief 
Information  Officers  Council  and  the 
interagency  working  group  on  the  year 
2000,  the  Federal  Government  intends 
to  only  acquire  products  that  will  work 
in  the  year  2000.  This  interim  rule  is 
intended  to  assist  in  the  implementation 
of  that  intent.  It  provides  a  uniform 


approach  and  definition  for  addressing 
the  year  2000  problem  in  the  many, 
unique  information  technology 
acquisitions  that  will  occur  between 
now  and  the  year  2000. 

The  rule  defines  the  term  "year  2000 
compliant,"  It  also  requires  that 
agencies  assure  that  when  acquiring 
information  technology  which  will  be 
required  to  perform  date/time 
processing  involving  dates  subsequent 
to  December  31,  1999.  the  solicitations 
and  contracts  either  require  vear  2000 
compliant  technology,  or  require  that 
non-compliant  information  technology 
be  upgraded  to  be  compliant  in  a  timeiv 
manner.  The  rule  also  recommends  that 
agency  solicitations  describe  existing 
information  iechnoiogv  that  will  be 
used  with  the  information  technology  to 
be  acquired  and  identif\'  whether  the 
existing  information  technology  is  Year 
2000  compliant. 

Additional  information  about  the  vear 
2000  problem  and  the  activities  of  the 
interagency  working  group  on  the  year 
2000  can  be  found  on  the  group's  home 
page  located  at  L'RL  http:// 
www.itpolicy.gsa.gov. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  smiall  entities 
within  the  meaning  of  the  Regulator\- 
Flexibility  Act,  5  U.S.C.  601.  et  seq.,' 
because  the  rule  primarily  pertains  to 
internal  Government  acquisition 
planning  guidance  regarding  the 
acquisition  of  ma)or  systems  of 
information  technology.  An  Initial 
Regulatory  Fle,Kibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  part  also 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  should  cite 
FAR  case  95-607  in  correspondence 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 

not  apply  because  this  interim  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C  3501.  p/. seq 

D.  Determination  to  Issue  an  Interim 
Rule 

.\  determination  has  been  made  under 
the  authority  of  the  Secretary'  of 
Defense,  the  Administrator  of  General 
Services  (GSAj,  and  the  Admmislralor 
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of  the  National  Aeronautics  and  Space 
Administration  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessar\  to  ensure  that 
Federal  agencies  do  not  procure  non- 
compliant  information  technology 
products  that  would  otherwise  require 
premature  replacement  or  costlv  repairs 
to  make  them  Year  2000  compliant 
before  December  31.  1999.  However, 
pursuant  to  Public  Law  98-577  and  FAR 
1.501,  public  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in  the  formation  of  the  final 
rule. 

List  of  Subjects  in  48  CFR  Parts  39  and 
52 

Government  procurement. 

Dated:  December  24,  1996. 
Edward  C.  Loeb, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Parts  39  and  52  are 
amended  as  set  forth  below: 

PART  39— ACQUISITION  OF 
INFORMATION  TECHNOLOGY 

1  The  authority  citation  for  48  CFR 
Parts  39  and  52  continues  to  read  as 
follows. 

Authority;  40  U.S.C.  486(c).  10  U.S.C. 
chapter!  37;  and  42  U  S.C.  2473|c) 

2.  Section  39.002  is  amended  by 
adding,  in  alphabetical  order,  the 
definition  "Year  2000  compliant"  to 
read  as  follows: 

39.002    Definitions. 

•         *         *         •         * 

Year  2000  compliant  means 
information  technology  that  accurately 
proces.ses  date/time  data  (including,  but 
not  limited  to,  calculating,  comparing, 
and  sequencing)  from,  into,  and 
between  the  twentieth  and  twentv-t'irst 
centuries,  and  the  years  1999  and  2000 
and  leap  year  calculations.  Furthermore, 
Year  2000  compliant  information 
tef:hnology,  when  used  in  combination 
with  other  information  technology,  shall 
accurately  process  date/time  dati  if  the 
other  information  technology  properly 
exchanges  date/time  data  with  it. 

39. 1 06    [Redesignated  as  39. 1 07] 

3  Section  39.106  is  redesignated  as 
39.107,  and  a  new  section  39.106  is 
added  to  read  as  follows: 

39.106    Year  2000  compliance. 

When  acquiring  information 
technology  that  will  be  required  to 
perform  date/tim,e  processing  involving 
dates  subsequent  to  December  31.  1999. 
agencies  shall  ensure  that  solicitations 
and  contracts — 


(a)(1)  Require  the  information 
technology  to  be  Year  2000  compliant; 
or 

(2)  Require  that  non-compliant 
information  technology  be  upgraded  to 
be  Year  2000  compliant  prior  to  the 
earlier  of 

(i)  the  earliest  date  on  which  the 
information  technology  may  be  required 
to  perform  date/time  processing 
involving  dates  later  than  December  31, 
19':9,  or 

(ii)  December  31,  1999;  and 

(b)  As  appropriate,  describe  existing 
information  technology  that  will  be 
used  with  the  information  technology  to 
be  acquired  and  identify  whether  the 
existing  information  technology  is  Y'ear 
2000  compliant. 

PART  52—50 LICIT ATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.239-1    [Amended] 

4.  Section  52.239-1  is  amended  in  the 
introductory  text  by  revising  "39.106" 
to  read  "39.107". 
[FR  Doc.  96-33218  Filed  12-31-96;  8:45  ami 
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48  CFR  Part  42 

[FAC  90-45;  FAR  Case  96-324;  Item  XV] 
RIN  9000-AH52 

Federal  Acquisition  Regulation; 
Limitation  on  Indirect  Cost  Audits 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR) 
implementing  Section  808  of  the  FY  97 
Defense  Authorization  Act  (Pub.  L.  104- 
201),  which  expands  required  audit 
reciprocity  among  Federal  agencies  to 
include  post-award  audits.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30.  1993,  and  is  not  a 
major  rule  under  5  U.S.C.  804. 
EFFECTIVE  DATE:  January  1,  1997. 
FOB  FURTHER  INFORMATION  CONTACT:  Mr. 
Jerry  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contactHhe  FAR 
Secretariat.  Room  4035,  OS  Building, 
Washington,  DC  20405  (202)  501^755. 
Please  cite  FAC  90-45.  FAR  case  96- 
324. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  FAR  change  implements  Section 
808  of  the  Fiscal  Year  1997  National 
Defense  Authorization  Act  (Public  Law 
104-201).  Section  808  amends  10  U.S.C. 
2313(d)  and  41  U.S.C.  254d(d)  to 
expand  required  audit  reciprocity 
among  Federal  agencies  to  include  post- 
award  audits.  Section  808  was  effective 
September  23,  1996.  10  U.S.C.  2313(d) 
and  41  U.S.C.  254d(d)  were  added  by 
the  Federal  Acquisition  Streamlining 
Act  of  1994,  Sections  2201(a)(1)  and 
2251(a)  (Public  Law  103-355),  to 
include  reciprocity  on  pre-award  audits. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1 .501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq.  (FAC  90-45,  FAR  case  96- 
324),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  42 

Government  procurement. 

Dated:  Decemt)er  24,  1996. 
Edward  C.  Loeb, 
Director.  Federal  Acquisition  Policy  Division. 

Therefore,  48  CFR  Part  42  amended  as 
set  forth  below: 

PART  42— CONTRACT 
ADMINISTRATION 

1.  The  authority  citation  for  48  CFR 
Part  42  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137.  and  42  U.S.C  2473(c). 

2.  Section  42.703-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

42.703-1     Policy. 

(a)  A  single  agency  (see  42.705-l(a)) 
shall  be  responsible  for  establishing 
indirect  cost  rates  for  each  business 
unit.  These  rates  shall  be  binding  on  all 
agencies  and  their  contracting  offices, 
unless  otherwise  specifically  prohibited 
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by  statute.  An  agency  shall  not  perform 
an  audit  of  indirect  cost  rates  wlien  the 
contracting  officer  determines  that  the 
objectives  of  the  audit  can  reasonably  be 
met  bv  accepting  the  results  of  an  audit 
that  was  conducted  by  any  other 
department  or  agency  of  the  Federal 
Government  (10  U.S.C,  2.3i:H(dl  and  41 
U.S.C.  2,'>4d(d)). 
*        «        *        «        « 

!FR  Doc.  90-33219  Filed  12-31-Pb.  8  45  ami 
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48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DOD! 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
-Administration  (NAS.-\1 
ACTION:  Small  Entity  Compliance  Guide. 
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Item 


SUMMARY:  This  document  is  issued 
under  the  joint  authoritv  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Ser\  ices  and  the 
.■\dministrator  for  the  National 
.-Xer^inautics  and  Space  Admini'^tration 
as  the  Federal  Acquisition  Regulation 
(FAR)  Council.  This  Small  Entity 
Complianrc  Giude  has  been  prepared  in 
accordance  with  Section  212  of  the 

List  of  Rules  \u  FAC  90-45 


Small  Business  Regulator.'  Enforcement 
Fairness  Act  of  1996  (Public  Lav\  104- 
121),  It  consists  oi  a  summarv  of  rules 
appearing  in  Federal  .•Acquisition 
Circular  (FAC)  90-45  which  amend  the 
}-AR.  The  rules  marked  with  an  asteris-k 
(* !  are  those  for  which  a  final  regulator^' 
flexibility  analysis  has  been  pri^pared  in 
accordance  with  5  U.S.C.  604.  Further 
information  regarding  these  rules  may 
be  obtained  bv  referring  to  FAC  90-45 
which  precedes  this  notice  This 
document  may  be  obtained  from  the 
Internet  at  http;//www.gsa.gov/far/ 
SECG. 

FOR  FURTHER  INFORMATION  CONTACT: 
Be',  er!\  Favson,  FAR  Secretariat,  (202) 

.",01-4~53.' 

SUPPLEMENTARY  INFORMATION: 


Subject 


Procurement  Integrity  

Certification  Requirements  

Humanitarian  Operations  

Freedom  ot  Information  Act  

Exceptions  to  Requirements  for  Certified  Cost  or  Pricing  Data  

Implementation  of  the  North  Arnerican  Free  Trade  Agreement  Implementation  Act 

Application  of  Special  Simpliiieo  Procedures  to  Certain  Commercial  Items  

Compliance  witti  Immigration  and  Nationality  Act  Provisions  

Canbbean  Basin  and  Designated  Countries  

CarilDbean  Basm  Country  End  Products— Renewal  of  Treatment  as  EliglbJe 

Compensation  of  Certain  Contractor  Personnel  (Interim)     

Agency  Procurement  Protests  

Two-Phase  Design  Build  Selection  Procedures 

Year  2000  Compliance  (Intenm)  , 

Limitation  on  indirect  Cost  Audits  


FAR  case 


Analyst 


96-314 
96-312 

96-323 
96-326 
96-306 
93-310 
96-307 
96-320 
96-017 
96-020 
96-325 
95-309 
96-306 
96-f07 
96- '24 


Linfield. 
O'Neill 

LinfietC 

C'Neill 

Olson 

LinfieiO 

Moss 

L;nf.eiO 

LinfieW 

L.nfieid 

DeStefanc. 

O'Neill 

O'Neill 

O'Neill 

Oison 


Item  I — Procurement  Integrity  (FAR 
Case  96-314) 

This  final  rule  amends  the  FAR  to 
implement  the  procurement  integrity 
provisions  of  Section  27  of  the  Office  of 
Federal  Procurement  Polic\  (OFPP)  Act. 
as  amended  by  Section  4304  of  the  1996 
National  Defense  Authorization  Act. 
Section  4304  is  part  of  the  Clinger- 
Cohen  Act  of  1996.  Section  .3.104  is 
rewritten.  Unlike  the  previous  statute. 
some  of  the  post-empioymeni 
restrictions  in  the  rewritten  3.104  applv 
to  post-award  activities  The  final  rule 
eliminates  all  of  the  procurement 
integrity  certifications  required  bv  the 
previous  statute. 

The  final  rule  makes  other  significant 
changes.  The  new  post-emplovment 
restrictions  apply  to  services  provided 
or  decisions  made  on  or  after  )anuarv  1 . 
1997;  the  old  restrictions  apply  for 
former  officials  whose  emplovment 
ended  before  )anuary  1.  1997.  The 
clause  at  52.203-10  is  revised.  The 
clauses  at  52.203-9  and  52.203-13.  and 
the  Optional  Form  333  at  53.202-1,  are 


removed.  The  solicitation  provi.sion  at 
52.203-8  is  replaced  with  a  new  clause 
to  provide  the  means  to  void  or  rescind 
contracts  where  there  has  been  a 
violation  of  the  procurement  intetjrHv 
restrictions. 

Item  II — Certification  Requirements 
(FAR  Case  96-312) 

This  final  rule  amends  FAR  Parts  1 . 
3.  4.  6.  8.  9.  12,  14,  16.  19,  23.  27.  29, 
31,  32,  36.  37.  42,  45.  47.  49.  52,  and  53 
to  remove  certain  certification 
requirements  for  c:ontractors  and 
offerors  that  are  not  specificalK 
required  by  statute.  The  rule 
implements  Section  4301(b)  o!  the 
Clinger-Cohen  .■^ct  of  1996  (Puhlu  Law 
104-106). 

Item  III — Humanitarian  Operations 
(FAR  Case  96-323) 

This  final  rule  amends  the  definition 
of  "simplified  acquisition  threshold"  at 
FAR  2.101  to  increase  the  threshold  to 
5200.000  for  contracts  to  be  awarded 
and  performed,  or  purchases  to  be 
made,  outside  the  United  States  m 


support  ui  a  humanitarian  or 
peacekeeping  operation.  The  rule 
implem.ents  10  U.S.C.  2302(7)  and  41 
U.S.C;,  259(d)  as  amended  b\  .Section 
807  of  the  National  Defense 
.\uthorization  Act  for  Fiscal  '^ear  1997 
(Public  Law  104-201). 

Item  I\' — Freedom  of  Information  .\rt 
(FAR  Case  96-326) 

This  final  ruit-  amends  F.-\R  Subpart 
24.2  to  implement  Section  821  of  the 
National  Defense  Authorization  Act  for 
Fiscal  ^ear  1997  (Public  I.^iw  104-201). 
Section  821  prohibits,  with  certain 
exceptions.  Government  release  of 
competitive  proposals  under  the 
Freedom  of  Information  Act. 

Item  V — Exceptions  to  Requirements  for 
Certified  Cost  or  Pricing  Data  (F.\R 
Case  96-306) 

This  final  rule  implements  Section 
4201  of  the  Clinger-Cohen  Act  of  1996 
(Public  Law  104-106).  Section  4201:  (1) 
Exempts  suppliers  of  commercial  items 

under  Federal  contracts  from  the 
requirement  to  submit  costs  or  pricing 
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data;  (2)  provides  for  the  submission  of 
information  other  than  cost  or  pricing 
data  to  the  extent  necessary  to 
determine  prux'  reasonabiuness:  and  (3) 
removes  specific  andit  niitliorities 
pertaining  to  irdonmation  provided  by 
commercial  suppliers.  Accordingly, 
FAR  1  j.S,  52.215-26.  52.215-41,  and 
52.215-42  are  amended  to  revise 
requirements  pertainmg'to  the     * 
submission  of  information  relating  to 
commercial  items;  FAR  52.215-43  is 
removed;  ar.d  othe:-  a^sociated  changes 
are  m^ide  in  FAR  Parts  4.12  15.  16,  25, 
-'il,  4f>.  and  52. 

Ilem  VI — Implementation  of  the  North 
.American  Free  Trade  .Agreement 
Implementation  Act  (FAR  Case  93-310) 

The  uilermi  rule  published  as  FAC 
90-19  and  amended  bv  FAC  90-39  is 
converted  to  a  final  nde  with  changes. 
The  final  rule  amends  FAR  Part  25.  The 
final  rule  rc\  isions  result  from  public 
comments  ref.eived  on  FAR  Case  96-312 
published  as  I'em  II  in  this  FAC.  Upon 
consideration  of  those  public  comments, 
certifications  eliminated  under  the 
interim  rule  published  in  FAC  90-39 
v'ere  reinstated. 

Item  VTI — Application  ot  Special 
Simplified  Procedures  to  Certain 
Commercial  Hems  (FAR  Case  96-3071 

This  final  rule  amende  FAR  Parts  5. 
fi,  11    12-  and  13  to  implement  section 
4202  cf  the  Ciinger-Cohen  Act  of  1996 
(Public  Law  104-106).  .Section  4202 
requires  revisions  to  the  FAR  to 
incorporate  special  simplified 
procedures  for  the  a(  quisition  of  certain 
commercial  items  with  a  value  greater 
than  the  simplified  acquisition 
•hreshold  (5100,000)  but  not  greater 
than  S5  m.illion.  The  purpose  of  this 
revision  is  to  vest  contracting  officers 
with  additional  procedural  discretion 
and  nexibility.  so  that  commercial  item 
ac:quisitions  in  this  dollar  range  may  be 
solicited,  offered,  evaluated,  and 
awarded  in  a  simplified  manner  that 
maximizes  effi(;ienc\  and  economy  and 
minim.izes  burden  and  administrative 
costs  for  both  t.Te  Government  and 
industr\. 


Item  VllI — (Compliance  With 
Immigration  and  Nationality  Act 
Provisions  (FAR  Case  96-320) 

The  interim  rule  pubii  .lit  d  as  Item  II 
of  FAC  90-41  is  converted  to  a  final  rule 
without  change.  The  final  rule  am.ends 
FAR  9.406  to  specify  that  a  coniractor 
may  be  debarred  upon  a  determination 
by  the  Attorney  Genera!  that  the 
contractor  is  not  in  compliance  with  the 
employment  provisions  of  the 
Immigration  and  Nationality  Act.  The 
rule  implements  Executive  Order  12989. 
Economy  and  Efficiency  in  Government 
Procurement  Through  Compliance  With 
Certain  Immigration  and  Naturalization 
Act  Provisions. 

Item  IX — Caribbean  Basm  and 
Designated  Countries  (FAR  Case  96- 
017) 

This  final  rule  amends  FAR  25.401  to 
update  the  lists  of  countries  included  in 
the  definitions  of  "Caribbean  Basin 
country"  and  "Designated  country". 

Item  X — Caribbean  Basin  Country  End 
Products — Renew.^1  of  Treatment  as 
Eligible  (FAR  Case  96-020] 

This  final  rule  amends  FAR  25.402(bl 
to  implement  the  extension  by  the  U  S. 
Trade  Representative  of  the  date  of 
eligibility  under  the  Trade  Agreements 
Act  for  products  of  Caribbean  Basin 
countries. 

Item  XI — Compensation  of  Certain 
Contractor  Personnel  (FAR  Case  96- 

325) 

This  interim  rule  adds  a  new 
requirement  at  FAR  31.205-6(p)  to 
implement  Section  809  of  the  Fiscal 
Year  (FY)  1997  National  Defense 
Authorization  Act  (Public  Law  104- 
201).  Section  809  places  a 
Govemmentwide  ceiling  of  $250,000 
per  year  on  allowable  compensation 
costs  for  contractor  personnel  in  senior 
management  positions  under  contracts 
awarded  during  FY  1997. 

Item  XII — .Agency  Procurement  Protests 
(FAR  Case  95-309) 

The  interim  rule  published  as  Item 
XIU  of  FAC  90-40  is  revised  and 
finalized.  The  rule  amends  FAR  33.103 


to  implement  Executive  Order  12979, 
Agencv  Procurement  Protests  Executive 
Order  12979  provides  for  inexpensive, 
informal,  procedurally  simple,  and 
expeditious  resolution  of  agency 
p.'-otests.  including  the  use  of  alternative 
dispute  resolution  techniques,  third 
party  neutrals,  and  another  agency's 
persofine!. 

Item  XIII — Two-Phase  Design-Build 
Selection  Procedures  (FAR  Case  96- 
305) 

This  final  rule  amends  FAR  Part  36  to 
implement  Section  4105  of  the  Clinger- 
Cohen  Act  of  1996  (Public  Law  104- 
1061.  whu;n  authorizes  the  use  of  two- 
phase  design-build  procedures  for 
construction  contracting.  Two  phase 
design-build  construction  contracting 
provides  for  tlie  selection  of  a  limited 
number  of  offerors  (normally  five  or 
fewer),  during  Phase  One  of  the 
solicitafinn  process,  to  submit  detailed 
proposals  for  Phase  Two. 

Item  XIV— Year  2000  Compliance  (FAR 
Case  96-607) 

This  interim  rule  amends  FAR  Part  39 
to  increase  awareness  of  Year  2000 
procurement  issues  and  to  ensure  that 
solicitations  and  contracts  address  Year 
2000  issues. 

Item  XV — Limitation  on  Indirect  Cost 
Audits  (FAR  Case  96-324) 

This  final  rule  amends  FAR  Part  42  to 
implement  Section  808  of  the  FY  97 
National  Defense  Authorization  Act 
(Public  Law  104-201).  Section  808 
amends  10  U.S.C  2313(d)  and  41  U.S.C. 
254d(d)  to  expand  required  audit 
reciprocity  am.ong  Federal  agencies  to 
include  post-award  audits.  10  U.S.C. 
2313(d)  and  41  U.S.C.  254d(d)  were 
added  by  the  Federal  Acquisition 
Streamlining  .Act  of  1994,  Sections 
2201(aj(l)and  2251(a)  of  Public  Law 
103-355,  to  include  reciprocity  on  pre- 
award  audits. 

Dated   December  24.  1996 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
[PR  Doc  96-3.T220  Filed  t  2-31-96;  8:45  am] 
BILUNG  CODE  S820-EP-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  232 

[FRA  Docket  No.  PB-8,  Notice  No.  6] 

RIN2130-AA73 

Two-way  End-of-Train  Telemetry 
Devices 

agency:  Federal  Railroad 
Administration  (FRA).  DOT. 
action:  Final  rule. 

summary:  FRA  is  revising  the 
regulations  governing  train  and 
locomotive  power  braking  systems  to 
include  provisions  pertaining  to  the  use 
and  design  of  two-way  end-of-train 
telemetry  devices  (two-way  EOTs).  Two- 
way  EOTs  provide  locomotive  engineers 
with  the  capability  of  initiating  an 
emergency  brake  application  that 
commences  at  the  rear  of  the  train. 
These  revisions  are  designed  to  improve 
the  safety  of  railroad  operations  by 
requiring  the  use  of  these  devices  on  a 
variety  of  freight  trains  in  accordance 
with  legislation  enacted  in  1992  and  by 
providing  minimum  performance  and 
operational  standards  related  to  the  use 
and  design  of  two-way  EOTs. 
EFFECTIVE  DATE:  The  rule  is  effective  Julv 
1,1997, 

ADDRESSES:  Any  petition  for 
reconsideration  should  be  submitted  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 
S.W.,  Room  8201,  Washington,  D.C. 
20.590. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Thomas  Peacoc;k,  Motive  Power  and 
Equipment  Division,  Office  of  Safety. 
RRS-14,  Room  8326,  FRA,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20,590 
(telephone  202-632-3345),  or  Thomas 
Herrmana»Trial  Attorney,  Office  of  the 
Chief  Counsel,  FRA,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590 
(telephone  202-632-3167). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  train  air  brake  system  is  complex 
and  sensitive.  A  simplified  summary  of 
its  operation  may  be  useful  in 
understanding  the  use  and  desirability 
of  the  technology  required  by  this  final 
rule.  The  train  air  brake  system  is 
composed  of  three  major  parts:  (i)  n 
signal  sender;  (ii)  a  signal  relayer:  ynd 
(iii)  a  signal  receiver/responder. 

The  brake  valve  on  the  hxjomotive  is 
the  signal  sender.  Operation  of  the  valve 
permits  air  to  be  pumped  into  or 
released  from  the  bralte  pipe.  The 


pressure  change  resulting  from  the 
additional  or  reduced  air  supply  in  the 
brake  pipe  is  the  "signal."  The  brake 
pipe,  also  known  as  the  train  air  line,  is 
the  "signal  relayer."  The  brake  pipe  is 
the  continuous  air  line  running  from  the 
front  of  the  train  to  the  rear  of  the  train. 
The  continuity  of  the  air  line  from  car 
to  car  is  accomplished  by  means  of 
fiexible  air  hoses.  The  brake  pipe  is 
closed  (sealed)  at  the  rear  of  the  train 
and  pressurized  so  that,  apart  from  air 
leakage  in  the  system,  changes  in  the 
brake  pipe  pressure  are  made  through 
operation  of  the  brake  valve  on  the 
locomotive. 

When  the  engineer  "sets  the  brakes," 
air  is  released  from  the  brake  pipe 
through  the  locomotive  brake  valve. 
This  release  of  air  reduces  the  pressure 
of  the  brake  pipe,  beginning  at  the  front 
of  the  train.  The  pressure  reduction 
moves  down  the  brake  pipe  to  the  rear 
of  the  train.  Thus,  the  signal  is  relayed 
by  the  brake  pipe  to  the  entire  train. 
Similarly,  when  the  brakes  are  released, 
the  locomotive  brake  valve  is  positioned 
so  that  air  is  pumped  into  the  brake 
pipe,  sending  a  pressure  increase 
through  the  brake  pipe.  A  pressure 
reduction  in  the  brake  pipe  rather  than 
a  pressure  increase  initiates  a  brake 
application.  Consequently,  the  train  air 
brake  system  is  said  to  be  "failsafe,"  i.e., 
if  an  air  hose  bursts,  the  resulting  loss 
of  air  pressure  in  the  brake  pipe  will 
initiate  a  brake  application. 

The  third  major  part  of  the  train  air 
brake  system  is  the  "signal  receiver/ 
responder"  valves  located  on  each  car, 
which  receive  and  interpret  the  changes 
in  the  brake  pipe  pressure.  These  valves 
initiate  the  application  or  release  of  the 
brake  on  each  individual  car.  The 
degree;  of  braking  effort  is  determined  by 
the  degree  of  the  brake  pipe  pressure 
drop,  generally  described  as  a  partial 
service  reduction,  a  full  service 
reduction,  or  an  emergency  application. 

An  EOT  device  is  a  radio  telemetry 
device  composed  of  a  front  unit,  located 
in  the  cab  of  the  controlling  locomotive, 
and  a  rear  unit,  located  at  the  rear  of  the 
train  and  attached  to  the  brake  pipe. 
Provisions  governing  the  use  of  one-way 
EOTs  were  incorporated  into  the  power 
brake  regulations  in  1986.  See  49  CFR 
232.13  and  232.19.  One-way  EOTs  have 
the  capability  of  interpreting  rear-of- 
train  brake  pipe  pressure  and  of 
transmitting  that  information  via  radio 
to  the  front  receiving  unit  in  the  cab  of 
the  controlling  locomotive.  Optional 
features  include  the  transmission  of 
information  regarding  rear  end  motion 
and  battery  status.  Many  of  the  rear 
units  of  an  EOT  also  incorporate  rear- 
end  marking  devices  required  by  49  CFR 
Part  221.  One-way  EOTs  only  have  the 


ability  to  transmit  information  from  the 
rear  unit  to  the  front  unit. 

Since  the  advent  of  EOTs. 
technological  advances  have  been  made 
to  incorporate  "two-way 
communication"  into  the  system.  The 
two-way  EOTs,  in  addition  to  the 
features  of  the  one-way  EOTs,  have  the 
ability  of  transmitting  from  the 
controlling  locomotive  an  emergency 
brake  application  that  begins  at  the  rear 
of  the  train.  This  is  a  desirable  feature 
in  event  of  a  blockage  or  separation  in 
the  train's  brake  pipe  that  would 
prevent  the  pneumatic  transmission  of 
the  emergency  brake  application 
throughout  the  entire  train.  In  1986, 
FRA  concluded  that  mandating  the 
installation  of  two-way  EOTs  was  not 
warranted.  At  that  time,  cabooseless 
trains  operating  without  two-way  EOTs 
lacked  any  ability  to  initiate  an 
emergency  brake  application  from  the 
rear  of  the  train  and  in  FRA's  view  there 
was  no  demonstrated  a  need  for  the  EOT 
to  do  so.  Furthermore,  at  that  time  EOTs 
with  two-way  capability  were  not 
commercially  available.  In  addition, 
since  two-way  capability  requires  two- 
way  signal  transmission,  the  cost  of  the 
devices  sharply  increased.  Nevertheless, 
FRA  made  a  public  commitment  then  to 
monitor  developments  in  EOT 
technology  and  to  review  the  subject 
periodically.  See  51  FR  17300,  17301 
(May  9,  1986). 

Since  1986,  significant  advances  have 
been  made  in  the  development  of  two- 
way  EOTs,  and  they  are  now 
commercially  available  in  the 
marketplace  from  several 
manufacturers.  In  1987,  two-way  EOTs 
were  mandated  in  Canada  as  a  condition 
for  elimination  of  cabooses.  FRA 
received  recommendations  from  the 
National  Transportation  Safety  Board 
(NTSB)  and  petitions  from  the  United 
Transportation  Union,  the  Brotherhood 
of  Locomotive  Engineers,  the  Oregon 
Public  Utilities  Commission,  the 
Washington  Utilities  and  Transportation 
Commission,  and  the  Montana  Public 
Service  Commission  to  require  two-way 
EOTs  on  all  cabooseless  trains  operating 
in  certain  territories. 

In  1992,  Congress  amended  the 
Federal  rail  safety  laws  by  adding 
certain  statutory  mandates  related  to 
power  brake  safety.  See  49  U.S.C.  20141 
(formerly  contained  in  Section  7  of  the 
Rail  Safety  Enforcement  and  Review 
Act,  Pub.  L.  No.  102-365  (September  3, 
1992),  amending  Section  202  of  the 
Federal  Railroad  Safety  Act  of  1970, 
formerly  codified  at  45  U.S.C.  421,  431 
et  seq.).  These  amendments  specifically 
address  two-way  EOTs  by  adding  a  new 
subsection  which  states: 
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(r)  POWER  BRAKE  SAFETY.— 
*   *   *  (3)(A)  The  Secretary  shall  require  2- 
way  end  of  train  devices  (or  devices  able  to 
perform  the  same  function)  on  road  trains 
other  than  locals,  road  switchers,  or  work 
trains  to  enable  the  initiation  of  emergency 
braking  from  the  rear  of  the  train.  The 
Secretary  shall  promulgate  rules  as  soon  as 
possible,  but  not  later  than  December  31, 
1993,  requiring  such  2-way  end  of  train 
devices.  Such  rules  shall  at  a  minimum — 

(i)  set  standards  for  such  devices  based  on 
performance; 

(ii)  prohibit  any  railroad,  on  or  after  the 
date  that  is  one  year  after  promulgation  of 
such  rules,  from  acquiring  any  end  of  train 
device  for  use  on  trains  which  is  not  a  2-way 
device  meeting  the  standards  set  under 
clause  (i); 

(iii)  require  that  such  trains  be  equipped 
with  2-way  end  of  train  devices  meeting  such 
standards  not  later  than  4  years  after 
promulgation  of  such  rules;  and 

(iv)  provide  that  any  2-way  end  of  train 
device  acquired  for  use  on  trains  before  such 
promulgation  shall  be  deemed  to  meet  such 
standards.  (B)  The  Secretary  may  consider 
petitions  to  amend  the  rules  promulgated 
under  subparagraph  (A)  to  allow  the  use  of 
alternative  technologies  which  meet  the  same 
basic  performance  requirements  established 
by  such  rules.  (C)  In  developing  the  rules 
required  by  subparagraph  (A),  the  Secretary 
shall  consider  data  presented  under 
paragraph  (1). 

(4)  The  Secretary  may  exclude  from  the 
rules  required  by  paragraphs  (1),  (2),  and  (3) 
any  category  of  trains  or  rail  operations  if  the 
Secretary  determines  that  such  an  exclusion 
is  in  the  public  interest  and  is  consistent 
with  railroad  safety.  The  Secretary  shall 
make  public  the  reasons  for  granting  any 
such  exclusion.  The  Secretary  shall  at  a 
minimum  exclude  from  the  requirements  of 
paragraph  (3) — 

(A)  trains  that  have  manned  cabooses; 

(B)  passenger  trains  with  emergency 
brakes; 

(C)  trains  that  operate  exclusively  on  track 
that  is  not  part  of  the  general  railroad  system; 

(D)  trains  that  do  not  exceed  30  miles  per 
hour  and  do  not  operate  on  heavy  grades, 
except  for  any  categories  of  such  trains 
specifically  designated  by  the  Secretary;  and 

(E)  trains  that  operate  in  a  push  mode. 

Pub.  L.  No.  102-365,  §  7;  codified  at  49 
U.S.C.  20141,  superseding  45  U.S.C. 
431(r). 

Proceedings  to  Date 

In  response  to  the  statutory  mandate, 
the  various  recommendations,  and  due 
to  its  own  determination  that  the  power 
brake  regulations  were  in  need  of 
revision,  FRA  published  an  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  on  December  31,  1992  (57  FR 
62546)  and  conducted  a  series  of  public 
workshops  in  early  1993.  A  section  of 
the  ANPRM  was  specifically  designed  to 
elicit  comments,  information,  and  views 
on  two-way  EOTs,  and  a  portion  of  the 
public  workshops  covered  this  topic. 
See  57  FR  62550-62551.  Based  on  the 


comments  and  information  received, 
FRA  published  an  NPRM  regarding 
revision  the  power  brake  regulation 
which  contained  specific  requirements 
related  to  two-way  EOTs.  See  57  FR 
47700, 47713-14, 47731,  47734, and 
47743. 

Following  publication  of  the  NPRM  in 
the  Federal  Register  (59  FR  47676),  FRA 
held  a  series  of  public  hearings  in  1994 
to  allow  interested  parties  the 
opportunity  to  comment  on  specific 
issues  addressed  in  the  NPRM.  Public 
hearings  were  held  in  Chicago,  Illinois 
on  November  1-2;  in  Newark,  New 
Jersey  on  November  4:  in  Sacramento. 
California  on  November  9;  and  in 
Washington,  D.C.  on  December  13-14, 
1994.  These  hearings  were  attended  by 
numerous  railroads,  organizations 
representing  railroads,  labor 
organizations,  rail  shippers,  and  State 
governmental  agencies.  Due  to  the 
strong  objections  raised  by  a  large 
number  of  commenters,  FRA  announced 
by  notice  published  on  January  17.  1995 
that  it  would  defer  action  on  the  NPRM 
and  permit  the  submission  of  additional 
comments  prior  to  making  a 
determination  as  to  how  it  would 
proceed  in  this  matter.  60  FR  3375.  In 
the  January  notice,  FRA  also  stressed 
that  it  did  not  intend  to  defer 
implementation  of  the  requirement  for 
two-way  EOTs  beyond  an  effective  date 
of  December  31,  1997. 

In  the  ANPRM  and  the  NPRM.  FRA 
identified  11  recent  incidents  that  might 
have  been  avoided  had  the  involved 
trains  been  equipped  with  two-way 
EOTs.  See  57  FR  62550;  59  FR  47713- 
14.  In  addition,  on  December  14,  1994. 
in  Cajon  Pass  in  California,  an 
intermodal  train  operated  by  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  (Santa  Fe)  collided  with  the 
rear  end  of  a  unit  coal  train  operated  by 
the  Union  Pacific  Railroad  Company, 
resulting  in  the  serious  injury  of  two 
crew  members  and  total  estimated 
property  damages  in  excess  of  $4 
million.  After  investigation  of  this 
incident,  the  NTSB  concluded  that,  had 
the  train  been  equipped  with  a  two-way 
EOT,  the  collision  could  have  been 
avoided  because  the  engineer  could 
have  initiated  an  emergency  brake 
application  from  the  end  of  the  train.  On 
December  15,  1995,  based  on  the 
conclusion  reached  above,  the  NTSB 
made  the  following  recommendation  to 
FRA: 

.Separate  the  two-way  end-of-train 
requirements  from  the  I'ower  Brake  L^w 
NPRM,  and  immediately  conclude  the  end- 
of-train  device  rulemaking  so  as  to  require 
the  use  of  two-way  end-of-train  telemetry 
devices  on  all  cabooseless  trains  (R-95— 44). 


Furthermore,  on  February  1,  1996, 
again  in  Cajon  Pass,  a  westward  Santa 
Fe  freight  train  derailed  on  a  descending 
three-percent  grade.  The  incident 
resulted  in  fatal  injuries  to  two  of  the 
crew  members,  serious  injuries  to  a 
third,  and  the  derailment  of  45  of  49 
cars  and  four  locomotives.  Although 
investigation  of  this  incident  is 
currently  in  progress,  it  appears  as 
though  it  could  have  been  avoided  had 
the  train  been  equipped  with  a  means 
for  the  train  crew  to  have  effected  an 
emergency  brake  application  from  the 
rear  of  the  train.  The  two 
aforementioned  incidents  resulted  in 
FRA's  issuance  on  Febnjarv  6.  1996.  of 
Emergency  Order  No.  18  (61  FR  5058), 
which  requires  the  affected  railroad  to 
ensure  that  its  train  crews  have  the 
ability  to  effect  an  emergency  brake 
application  from  the  rear  of  the  train  on 
all  westward  freight  trains  operating 
through  Cajon  Pass, 

Consequently,  based  on  these 
considerations  and  after  review  of  all 
the  comments  submitted.  FRA 
determined  that  in  order  to  limit  the 
number  of  issues  to  be  examined  and 
developed  in  any  one  proceeding  it 
would  proceed  with  the  revision  of  the 
power  brake  regulations  via  three 
separate  processes.  In  light  of  the 
testimony  and  comments  received  on 
the  NPRM,  emphasizing  the  differences 
between  passenger  and  freight 
operations  and  the  brake  equipment 
utilized  by  the  two,  FRA  decided  to 
separate  passenger  equipment  power 
brake  standards  from  freight  equipment 
power  brake  standards.  As  pa!;senger 
equipment  power  brake  standards  are  a 
logical  subset  of  passenger  equipment 
safety  standards,  the  passenger 
equipment  safety  standards  working 
group  will  assist  FRA  in  developing  a 
second  NPRM  covering  passenger 
equipment  power  brake  standards.  See 
49  U.S.C  20133(c).  In  addition,  a 
second  NPRM  covering  freight 
equipment  power  brake  standards  will 
be  developed  with  the  assistance  of 
FRA  s  Railroad  Safety  Advisorv 
Committee.  See6\  FR  29164. 
Furthermore,  in  the  interest  of  public 
safety  and  due  to  statutory  as  well  as 
internal  commitments,  FRA  determined 
that  it  would  separate  the  issues  related 
to  two-way  EOTs  from  both  the 
passenger  and  freight  issues,  address 
them  in  a  public  regulatory  conferenc-e, 
and  issue  a  final  rule  on  the  subject  as 
soon  as  practicable. 

Pursuant  to  a  notice  published  on 
February  21,  1996  (61  FRfiBll),  FRA 
held  an  informal  public  regulatory 
conference  on  March  .').  1996,  in 
Washington,  DC.  to  further  discuss 
issues  related  to  the  proposed 
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requirements  on  two-way  EOTs 
contained  in  the  NPRM.  In  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  551  et  seq.],  the  public 
regulatory  conference  was  a 
continuation  of  the  power  brake 
rulemaking  proceeding.  In  this  notice, 
based  on  a  review  of  the  substantial 
number  of  comments  submitted  in 
connection  with  the  ANPRM  and  the 
NPRM  regarding  two-way  EOTs,  FRA 
identified  and  provided  some 
discussion  of  seven  major  issue  areas 
regarding  two-way  EOTs  including:  the 
definition  of  "mountain  grade  territory," 
en  route  failures  of  the  devices,  trains 
subject  to  the  requirements,  initial 
terminal  requirements,  design 
requirements,  calibration  requirements, 
and  cost/benefit  information.  As  part  of 
the  cost/benefit  discussion.  FRA 
identified  26  potentially  preventable 
accidents  had  the  trains  involved  been 
equipped  with  two-way  EOTs.  See  61 
FR  6615.  This  public  regulatory 
conference  was  attended  by 
representatives  of  at  least  seven 
railroads,  two  organizations 
representing  Class  I  and  short  line 
railroads,  four  labor  organisations,  two 
manufacturers  of  the  two-way  EOTs, 
and  one  State  public  utilities 
commission.  Written  comments  were 
received  from  most  of  these  parties  or 
their  representative.  The  comment 
period  for  this  proceeding  closed  on 
April  15,  1996;  however,  comments 
received  after  that  date  have  been 
considered. 

Discussion  of  Comments  and 
Conclusions 

Those  parties  filing  comments  and 
presenting  testimony  regarding  two-way 
EOTs  at  the  hearings  following 
publication  of  the  ANPRM  and  NPRM 
as  well  as  the  public  regulatory 
conference  have  provided  the  agency 
with  a  wealth  of  facts  and  infonned 
opinions  and  have  been  extremely 
helpful  to  FRA  in  resolving  the  issues. 
While  most  commenters  provided 
testimony  or  written  comments  on  more 
than  one  issue,  and  while  most  of  the 
comments  supported  the  position(s)  of 
at  least  one  other  commenter,  the  issues 
themselves  were  centered  around  a  few 
key  concepts.  Rather  than  attempt  to 
paraphrase  each  commenter's  response 
to  each  of  the  proposed  regulatory 
sections  in  the  NPRM,  FRA  believes  it 
is  better,  and  monj  understandable,  to 
discuss  the  key  i,ssue  areas  in  this 
proceeding  and  present  the  thrust  of  the 
comments  on  each  of  these. 


A.  Replacement  of  Term  "Mountain 
Grade"  with  "Heavy  Grade";  Definition 
of  Heavy  Grade 

In  the  NPRM  as  well  as  in  the  Notice 
of  Public  Regulatory  Conference,  FRA 
consistently  u.sed  the  term  "mountain 
grade"  territory  to  describe  those  areas 
where  trams,  even  though  operating 
below  30  mph,  would  be  required  to  be 
et]uippeci  with  a  two-way  EOT.  Several 
commenters  recommended  that  FRA 
abandon  its  use  of  the  term  "mountain 
grade"  territory  because  it  is  confusing 
and  inconsistent  with  the  language  used 
in  the  statute.  See  49  U.S.C.  20141(c).  In 
order  to  remain  consistent  with  the 
language  used  in  the  statutory  mandate 
and  to  avoid  confusion  by  affected 
parties,  FRA  will  not  use  the  term 
"mountain  grade"  territory  in  the  final 
regulations  and  will  instead  use  the 
term  "heavy  grade." 

In  Appendix  C  of  the  NPRM.  FRA 
propMJsed  a  definition  of  mountain  grade 
territory  as  a  section  of  track  of  distance, 
D,  with  an  average  grade  of  1.5  percent 
or  more  over  that  distance  which 
satisfies  the  following  relationship: 
(.lO/Vl-^G^IKlZ 
Where: 

G  =  average  grade  x  100 
D  =  distance  in  miles  over  which  average 

grade  is  taken 
V  =  speed  of  train 
See  59  FR  47719,  4775.3.  FRA  also 
provided  a  chart  containing  mountain 
grade  territory  curves  based  on  an 
application  of  the  definition.  See  59  FR 
47753.  FRA  developed  this  empirical 
relationship  based  on  most  commenters' 
suggestions  that  some  type  of  formula  be 
developed  based  on  a  variety  of  factors, 
including  train  tonnage,  speed,  length  of 
grade,  percent  of  grade,  and  distance  of 
grade.  P'RA  determined  that  the  three 
most  important  variables  in  defining 
mountain  grade  were:  (i)  the  speed  of 
the  train  (V);  (ii)  the  steepness  of  the 
grade  (G);  and  (iii)  the  length  of  the 
grade  (D). 

Many  commenters  found  the 
definition  contained  in  the  NPRM 
confusing,  inaccurate,  and  impractical. 
These  commenters  suggested  that  the 
definition  would  result  in  known 
mountain  or  heavy  grades  not  being 
covered  by  the  two-way  EOT 
requirement,  while  other  areas  never 
before  believed  to  be  mountain  grades 
would  fall  within  the  requirement. 
Several  commenters  al.so  re<:ommended 
that  the  definition  bn  eliminated  and 
that  the  two-way  EOT  requirements 
apply  solely  to  trains  operating  in 
excess  of  30  mph.  The  California  Public 
Utilities  Commission  .suggested  that, 
short  of  requiring  the  devic:es  on  every 
train,  the  fundamental  criterion  should 


be  the  ability  of  the  train  to  stop  within 
a  safe  distance  based  solely  on  the 
ability  of  the  independent  locomotive 
brakes.  Other  commenters  suggested 
that  other  criteria  be  used  to  define 
mountain  grade  territory  and  that  the 
formula  be  simplified.  One  commenter 
recommended  that  the  proposed 
definition  be  eliminated,  and  that  the 
two-way  EOT  requirements  be  applied 
to  trains  operating  over  30  mph  and  to 
heavy  tonnage  and  long  trains  as 
defined  in  FRA's  proposal. 

Based  on  these  comments  as  well  as 
its  reconsideration  of  the  proposed 
definition,  FRA  acknowledged  that  the 
definition  contained  in  the  NPRM  was 
confusing  and  inaccurate  in  its  Notice  of 
Public  Regulatory  Conference  published 
on  February  21.  1996.  See  61  FR  6612. 
In  that  Notice,  FRA  requested 
alternative  suggestions  and  proposed 
replacing  the  term  "mountain  grade" 
with  "heavy  grade"  and  defining  "heavy 
grade"  as:  any  portion  of  a  railroad  with 
an  average  grade  of  one  percent  or 
greater  where  the  product  of  the  average 
percent  grade  (as  a  decimal)  and  the 
distance  over  which  the  grade  persists 
(in  miles)  is  greater  than  or  equal  to  .03. 
Thus  a  one  percent  (.01)  average  grade 
for  three  miles  or  a  two  percent  (.02) 
average  grade  for  1.5  miles  would  meet 
the  definition.  See  61  FR  6613. 
Although  this  definition  was  accepted 
by  some  commenters  as  being  better 
than  that  proposed  in  the  NPRM,  none 
of  the  commenters  endorsed  the 
definition,  and  several  stated  that  it  was 
either  too  hard  to  enforce  or  was  too 
broad  or  too  narrow. 

Several  commenters  provided 
alternative  definitions  of  mountain  or 
heavy  grade.  The  Association  of 
American  Railroads  (AAR)  and  The 
American  Short  Line  Railroad 
Association  (ASLRA)  suggested  that 
mountain  or  heavy  grade  be  defined  as 
"a  section  of  track  with  a  continuous 
grade  of  2  percent  or  greater  over  a 
distance  of  2  miles."  Many  commenters 
objected  to  this  alternative,  stating  that 
it  excludes  known  mountain  or  heavy 
grade  territories.  Several  of  these 
commenters  identified  specific  locations 
with  grades  of  greater  than  one  percent 
but  less  than  two  percent  for  long 
distances  that  would  not  fall  within  the 
definition  proposed  by  the  AAR  (such 
as  Feather  River  Canyon  in  California 
and  the  grade  at  Pig's  Eye  Yard  in  St. 
Paul.  Minnesota).  In  the  alternative,  the 
AAR  recommended  that  the  term 
mountain  or  heavy  grade  not  be 
specifically  defined  in  the  regulation 
and  that  each  railroad  define  the  term  in 
its  operating  rules  filed  with  FRA.  The 
stated  advantage  to  this  approach  is  that 
each  railroad  could  tailor  the  definition 
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to  its  particular  operating  territory  and 
FRA  could  object  should  a  railroad  fail 
to  include  a  section  of  track  FRA 
believed  to  be  mountain  or  heavy  grade 
territory.  Several  commenters  objected 
to  this  alternative,  stating  that  such  a 
regulation  would  be  difficult  to  enforce 
since  every  railroad  would  have 
different  definitions  of  the  term  and 
such  a  regulation  could  result  in 
railroads  intentionally  defining  the  term 
in  order  to  negate  its  applicability  to 
their  operation.  The  ASLRA  further 
recommended  that  shorter,  lower 
tonnage  trains  be  excluded  from  any 
definition  of  mountain  or  heavy  grade 
due  to  the  costs  involved  with 
equipping  these  types  of  operations  and 
the  fact  that  the  safety  data  does  not 
support  the  need  for  the  use  of  the 
devices  on  these  types  of  operations 
solely  because  they  operate  in  mountain 
or  heavy  grade  territory.  The  ASLRA 
also  suggested  that  an  alternative  to  the 
use  of  two-way  EOTs  be  permitted  for 
trains  operating  with  4,000  trailing  tons 
or  less  by  permitting  them  to  use 
retaining  valves,  set  in  the  high  pressure 
position  before  operating  over  a 
descending  grade. 

The  Brotherhood  of  Railway  Carmen 
(BRC)  recommended  that  "heavy  grade" 
be  defined  as  any  grade  greater  than  one 
percent.  The  BRC  believed  that  such  a 
definition  was  clear,  enforceable,  and 
not  overly  restrictive.  This  commenter 
felt  that  variables  such  as  speed, 
tonnage,  and  train  length  were  too 
subject  to  manipulation  and  change  to 
be  included  in  a  clear,  enforceable 
definition.  Other  commenters  objected 
to  this  definition,  stating  that  it  was 
overly  broad  and  would  include  areas 
never  considered  fo  be  heavy  grades. 
Several  commenters  recommended  that 
two-way  EOTs  be  required  on  all  trains 
operating  on  main  line  track  regardless 
of  speed  or  grade.  Many  parties  objected 
to  this  suggestion  stating  that  it  is 
clearly  in  excess  of  Congress'  intent  to 
provide  exceptions  for  various 
operations  based  on  their  operating 
speeds,  terrain,  and  type  of  service 
being  provided. 

The  California  Public  Utilities 
Commission  (CAPUC)  recommended 
that  a  performance  standard  be  adopted 
to  determine  which  operations  would  be 
subject  to  the  requirements.  This 
performance  standard  would  be  based 
on  the  ability  of  the  independent 
locomotive  brakes  to  stop  a  train.  In  its 
written  comments,  the  CAPUC  provided 
a  detailed  discussion  of  calculating  the 
standard  for  various  grades  and 
tonnages  based  on  the  amount  of 
independent  locomotive  brake  present 
on  a  given  train.  However,  the  CAPUC 
emphasized  that  values  contained  in  its 


analysis  were  illustrative  and  that 
further  research  would  be  required  to 
develop  the  concept.  At  the  public 
regulatory  conference,  several  parties 
objected  to  this  type  of  performance 
approach  as  too  complicated  and  very 
difficult,  if  not  impossible,  to  enforce 
due  to  the  amount  of  information 
necessary  to  calculate  the  formula. 

Conclusions 

In  its  statutory  mandate.  Congress 
specifically  provided  an  exception  from 
any  two-way  EOT  requirements  for 
certain  trains  that  do  not  operate  on 
heavy  grades.  See  49  U.S.C.  20141(c)(4). 
In  order  to  give  effect  to,  and  remain 
consistent  with,  this  statutory  provi.sion, 
FRA  is  compelled  to  develop  an 
understandable  and  easily  enforceable 
standard  for  determining  whether  a 
segment  of  track  should  be  considered 
heavy  grade  territory.  FRA  believes  that 
any  regulations  related  to  two-way  EOTs 
must  include  provisions  excluding  from 
the  requirements  certain  operations  that 
do  not  operate  on  heavy  grades. 
Consequently,  FRA  does  not  think  it 
would  be  consistent  with  the  statutory 
mandate  or  with  the  safety  data 
reviewed  in  this  proceeding  to  require 
the  use  of  two-way  EOTs  on  all  trains 
operating  on  main  line  track  regardless 
of  speed  or  grade,  as  recommended  by 
some  commenters.  FRA  believes  that  a 
performance  standard  based  on  tons  per 
axle  of  independent  locomotive  brake 
offers  an  attractive  approach;  however, 
the  proposal  would  require  significant 
refinement  and  might  not  be  capable  of 
reliable  application  in  the  field  FRA 
also  believes  that  the  AAR  alternative, 
permitting  each  railroad  to  define  the 
term  heavy  grade,  could  result  in 
inconsistent  standards,  without  an 
adequate  safety  rationale,  opening  the 
regulation  to  legal  challenge,  and  would 
require  considerable  agency  resources  to 
review  and  verify  the  submissions  of 
each  railroad  across  the  country. 

In  determining  the  most  effective  way 
to  define  heavy  grade,  FRA  not  only 
considered  the  comments  submitted  but 
also  considered  and  analyzed  a  variety 
of  factors  which  affeci  the  operation  of 
a  train  in  grade  territory.  These  included 
such  things  as:  the  steepness  of  grade; 
the  effect  of  cresting  speed;  the  location 
of  a  trainline  blockage;  the  weight  of  the 
train;  the  number  of  lot;omotives:  the 
length  of  grade;  and  the  life  of  brake 
shoes  under  stress.  After  consideration 
of  these  factors,  FRA  determined  that 
any  definition  of  heavy  grade  should 
attempt  to  incorporate  the  effects  of  as 
many  of  these  factors  as  possible 
without  creating  a  requirement  which 
would  be  extremely  complex  or  overly 
intrusive  on  the  operations  of  a  railroad. 


For  example,  one  factor  FR.^  considered 
to  be  overly  intrusive  was  placing 
limitations  on  the  cresting  speeds  of 
trains  at  various  grades.  FRA 
determined  that  there  was  no 
universally  applicable  standard  and  that 
establishif.g  such  limitations  may 
actually  create  additional  safety 
concerns. 

In  the  aftermath  of  recent  accidents  on 
heavy  grades,  FRA  bec;ame  aware  of  the 
great  value  of  including  heavy  grade 
descent  plans  in  the  training  and 
instruction  of  operating  employees.  A 
heavy  grade  descent  plan  can 
incorporate  the  wisdom  and  experience 
of  engineers  long  familiar  with 
descending  a  particular  heavy  grade  and 
provide  a  vehicle  for  sharing  the 
different  ways  the  grade  c^n 
successfully  be  traversed.  Such  a  plan 
should  take  into  account  a  wide  variety 
of  factors  such  as  those  listed  above. 
FRA  strongly  encourages  railroads  to 
develop  and  use  heavy  grade  descent 
plans  and  to  share  "best  pradices "  for 
training  operating  employees  to  handle 
heavy  grades.  While  requiring  the  use  of 
heavy  grade  descent  plans  or  changing 
requirements  for  training  operating 
emplovees  is  outside  the  scope  of  this 
rulemaking.  FRA  thinks  that  railroads 
should  be  aware  in  the  context  of  this 
rule  of  the  potential  for  heavy  grade 
descent  plans  to  enhance  safety.  FRA 
will  address  heavy  grade  descent  plans 
and  training  practices  through  other 
vehicles  in  the  near  future. 

As  noted  above,  the  AAR  and  the 
ASLRA  proposed  to  define  heavy  grade 
as  a  sec:tion  of  track  with  a  continuous 
grade  of  two  percent  for  two  miles.  FRA 
believes  this  basic  and  simple  definition 
is  a  good  .starting  pointy  as  it  takes  into 
account  both  the  percentage  of  grade 
and  the  distance  over  which  that  grade 
extends.  However.  FRA  agrees  with 
manv  of  the  commenters  that  this 
definition  fails  to  captun;  several  areas 
traditionally  considered  to  be  heavy  or 
mountain  grades.  Furthemiore.  after  a 
review  of  the  potentially  preventable 
accidents  identified  in  the  Notice  of 
Public  Regulatory  Conference  (fil  FR 
6615)  as  well  as  other  recently 
identified  accidents/incidents,  it  is 
apparent  that  tram  tonnage  or  length 
should  also  be  a  factor  in  determining 
whether  a  particular  segment  of  track  is 
considered  heavy  grade  territory  for  a 
particular  train.  In  order  to  keep  the 
definition  of  heavy  grade  as  simple  to 
understand  as  possible.  FRA  will  u.se 
only  total  trailing  tons  as  a 
supplemental  factor  suice  it  sonu'whal 
incorporates  train  length.  Consequently, 
FRA  will  use  a  simple,  two-level 
approa(.h  in  defining  heavy  grade,  using 
the  total  trailing  tons  of  a  train  as  one 
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of  the  two  bases  for  determining 
whether  the  train  is  operating  over  a 
heavy  grade. 

The  ASLRA  recommended  that  FRA 
exclude  trains  with  less  than  4.000 
trailing  tons  from  the  requirements 
relating  to  heavy  grades,  contetuling  that 
the  safety  data  do  not  support  the  use 
of  the  devices  on  these  shorter,  lower- 
tonnage  trains  and  that  such  an 
e.xclusion  would  reduce  the  economic 
impact  of  the  requirements  on  smaller 
raUroads.  After  a  review  of  the  accident/ 
incident  data.  FR.^  agrt^es  that  lower- 
tonnage  trains  tend  to  have  fewer 
problems  operating  over  heavy  grades 
than  higher-tonnage  trains.  Virtually  all 
of  the  accidents/incidents  cited  by  FRA 
in  its  cost/benefit  analysis  as  potentially 
preventable  with  a  high  degree  of 
confidence  mvolve  long,  heavy-tonnage 
trains  or  trains  operating  in  excess  of  30 
mph.  Consequently  for  simplicity's 
.sake.  FRA  will  adopt  the  definition  of 
heavy  grade  sugge-sted  by  the  AAR  and 
the  ASLRA  for  trains  operating  with 
4,000  trailing  tons  or  less,  with  one 
modification:  FRA  will  require  use  of  a 
two-way  EOT  on  trains  operating  with 
4,000  trailing  tons  or  less  when  operated 
on  a  segment  of  track  with  an  average 
rather  than  a  continuous  grade  of  two 
percent  or  more  for  a  distance  of  two  or 
more  miles.  FRA  believes  that  the  use  of 
average  grade  instead  of  continuous 
grade  will  capture  some  of  the  locations 
with  brief  dips  below  two  percent  (i.e., 
1.9  or  1.8  percent)  raised  as  examples  by 
several  commenters.  Furthermore,  FRA 
does  not  believe  that  the  use  of  retaining 
valves,  even  on  a  train  operating  with 
less  than  4,000  trailing  tons,  provides 
the  same  measure  of  safety  as  an  armed 
and  operable  tvvo-,way  flOT  and.  thus. 
FRA  will  not  permit  the  use  of  retaining 
valves  as  an  alternative  to  the  use  of  a 
two-way  EOT 

As  mentioned  above.  FRA  will  apply 
a  separate  definition  of  heavy  grade  for 
trains  operating  with  greater  than  4,000 
trailing  tons  A  review  of  the  accidents/ 
incidents  considered  by  FRA  as 
potentially  preventable,  had  the  train 
involved  been  equipped  with  a  two-way 
EOT,  reveals  that  those  incidents 
otxurring  on  steep  grades  almost  always 
involved  trains  operating  with  greater 
than  4  000  trailing  tons.  FRA  believes 
that  the  definition  of  heavy  grade  for 
these  types  of  trains  needs  to  Iw  broad 
enough  to  encompass  the  areas 
identified  by  several  commenters  noted 
above,  yet  sufficiently  limited  so  as  not 
to  be  overly  burdensome  to  the  industry. 
Consequently,  based  on  FR7\  s  proposed 
definition  contained  in  its  Notice  of 
Public  Regulatory  Conference  (fil  FR 
661.1)  and  ba.sed  upon  comments 
rei«ived  from  the  BRC  and  CAPUC  as 


well  as  others,  FR/\  will  define  heavy 
grade  for  trains  operating  with  greater 
than  4,000  trailing  tons  as  segments  of 
track  with  an  average  grade  of  one 
percent  or  greater  over  a  distance  of 
three  or  more  miles.  FR/\  does  not 
believe  this  definition  will  be  overly 
burden.some  to  the  industry  since  the 
ASLRA  stated  that  17  of  the  21 
mountain  grade  railroads  it  surveyed 
have  average  train  tonnage  of  less  than 
4,00(1  trailing  tons  and  most  of  the  trains 
operated  by  Class  I  railroads  over  this 
type  of  terrain  will  be  operating  in 
excess  of  30  mph  at  some  point  between 
origin  and  destination  of  tlie  intact 
consist- 
Both  of  the  definitions  of  heavy  grade 
discussed  above  include  a  minimum 
distance  over  which  the  average  grade 
must  extend.  If  a  strict  percentage 
approach  were  adopted  (i.e.  1  or  2 
percent),  then  areas  where  brief  dips  in 
the  grade  reach  those  percentages  for 
very  short  distances  would  bring  a  train 
within  the  requirement  for  use  of  the 
device  when  in  reality  the.se  brief  dips 
do  not  create  a  safety  concern.  The  two 
and  three  mile  minimum  distance 
requirements  were  adopted  based  on  an 
analysis  of  the  relevant  potentially 
preventable  accident/incident  data  as 
well  as  the  natural  rolling  resistance  of 
a  train  and  the  brake  shoe  life  of  the 
independent  locomotive  brakes  if 
cautious  cresting  speeds  are  assunieii. 
The  grade  and  mileage  components  of 
the  definitions  are  sufficiently 
restrictive  to  capture  all  of  the  pa.st 
relevant  potentially  preventable 
accidents/incidents  but  broad  enough  to 
prevent  brief  dips  in  the  terrain  from 
being  considered  heavy  grades. 

B.  Applicability 

Based  on  the  statutory  mandate  and 
after  review  of  the  comments  received 
and  the  accidents  relied  on  for  support 
of  the  use  of  two-way  p;OTs,  FRA  in  the 
NPRM  proposed  that  the  devices  be 
required  equipment  on  trains  that 
operate  at  speeds  in  excess  of  30  mph 
and  on  trains  that  operate  in  mountain 
grade  territories.  See  59  FR  47743.  In 
addition  to  those  operations  specifically 
excluded  from  two-way  EOT 
requirements  by  the  .statute  (49  U.S.C. 
20141(c)).  FRA  found  sufficient  safety 
justificxition  for  excluding  two  other 
types  of  operations:  (i)  Freight  trains 
equipped  with  a  locomotive  capable  of 
initiating  a  brake  application  lo<;ated  in 
the  rear  third  of  the  train  length;  and  (ii) 
trains  equipped  with  hilly  independent 
secondary  braking  systems  capable  of 
safely  stopping  the  train  in  the  event  of 
failure  of  the  primary  system.  In  order 
to  provide  the  industry  with  time  to 
acquire  a  sufficient  number  of  two-way 


EOTs  and  to  ease  the  economic  impact 
of  acquiring  the  devices,  FRA  propo.sed 
that  the  requirement  for  use  of  the 
devices,  not  become  effective  until 
December  31,  1996.  See  59  FR  47713, 
47743.  FRA  also  proposed  that  all  two- 
way  EOTs  purchased  prior  to  the 
effective  date  of  the  final  rule  would  be 
deemed  to  meet  the  design  requirements 
contained  in  the  proposal.  See  59  FR 
47713,  47743.  There  were  very  few 
comments  submitted  in  response  to  the 
NPRM  specifically  addressing  the 
applicability  requirements  contained  in 
the  NPRM  other  than  stylistic 
suggestions.  One  commenter  did 
recommend  that  the  exception  for  trains 
operating  in  a  push  mode  be  amplified 
to  require  that  the  control  cab  on  the 
rear  of  train  be  occupied,  display  a 
reading  of  the  brake  pressure,  and  be 
capable  of  making  an  emergency 
application. 

At  the  public  regulatory  conference 
several  commenters  raised  objections  to 
FRA's  proposal  regarding  local  and 
work  trains  that  were  reiterated  in  the 
written  comments.  In  the  NPRM,  FRA 
proposed  to  require  the  use  of  two-way 
EOTs  on  local  and  work  trains  that 
exceeded  30  mph.  See  59  FR  47743. 
FRA  also  proposed  definitions  of  these 
types  of  trains.  See  59  FR  47726.  Several 
commenters  objected  to  the  proposed 
restrictions  on  these  types  of  trains 
contending  that  they  are  inconsistent 
with  the  statutory  mandate.  The  AAR 
proposed  that  these  types  of  trains  not 
be  subject  to  the  two-way  EOT 
requirements  and  reiterated  the 
definitions  contained  in  the  NPRM  for 
local  and  work  trains.  In  the  statutory 
provision,  Congress  stated  that  two-way 
EOTs  .shall  be  required  "on  road  trains 
other  than  locals,  road  switchers,  or 
work  trains.   .   .   ."  See  49  U.S.C. 
20141(b)(1).  However,  the  statute  does 
not  define  the  terms  local,  road 
switcher,  or  work  trains  and  does  not 
include  them  in  the  specific  exclusions 
contained  in  the  legislation.  See  49 
U.S.C.  20141(c).  At  the  public  regulatory 
conference  it  was  generally  agreed  that 
any  definition  of  local  trains  would 
essentially  subsume  the  term  "road 
switcher  "  and,  thus,  separate  definitions 
would  not  be  required  for  purpose  of 
these  regulations.  Several  commenters 
suggested  that  due  to  the  nature  of  the 
work  performed  by  local  and  work 
trains  (e.g.,  delivery  or  pick-up 
.switching  en  route  and  repairs)  that  any 
requirement  that  they  be  equipped  with 
two-way  EOTs  would  have  a 
tremendous  economic  impact  on  the 
industry.  These  commenters  also 
suggested  that  due  to  the  shorter 
distances  these  trains  generally  travel 
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the  safety  rationale  for  requiring  use  of 
the  devices  is  far  less  apparent.  Other 
commenters  recommended  that  FRA 
narrowly  define  local  and  work  train  in 
order  to  prevent  a  possible  loophole 
wherein  carriers  could  designate  all 
their  trains  as  local  trains  and,  thus, 
circumvent  the  two-way  EOT 
requirements.  Several  commenters  also 
objected  to  treating  local  and  work 
trains  any  differently  than  road  trains  as 
they  incur  the  same  operational 
difficulties  and  pose  the  same  threat  to 
safety. 

One  commenter  expressed  concern 
over  the  proposed  exception  granted  to 
trains  with  a  locomotive  capable  of 
making  a  brake  application  located  in 
the  rear  third  of  the  train.  Generally,  this 
commenter  was  concerned  with  how  the 
locomotive,  located  in  the  rear  third  of 
the  train,  would  be  operated  and 
whether  the  locomotive  would  be 
required  to  have  the  capability  of 
effectuating  an  emergency  braike 
application  in  both  directions  from  its 
position  in  the  train.  Another 
commenter  suggested  that  the  proposed 
exception  for  trains  operating  in  the 
push  mode  be  reworded  so  as  only  to 
permit  the  exception  if  the  train  has  the 
ability  to  initiate  an  emergency  brake 
application  from  the  rear  of  the  train. 
One  railroad  recommended  that  an 
exception  from  the  requirements 
regarding  two-way  EOTs  be  granted  to 
railroads  that  do  not  operate  on  ruling 
grades  exceeding  .5  percent. 

Conclusions 

Although  it  is  arguable,  as  some 
commenters  suggested,  that  Congress 
intended  for  locals,  road  switchers,  and 
work  trains  per  se  to  be  granted  an 
exception  from  the  requirements  related 
to  two-way  EOTs,  FRA  does  not  believe 
Congress  intended  to  except  trains 
merely  based  on  a  label  placed  on  the 
operation.  FRA  believes  that  Congress 
intended  for  the  term  "locals,  road 
switchers,  or  work  trains"  to  be 
narrowly  construed  by  FRA  and  not  so 
broadly  defined  that  the  requirements 
for  two-way  EOTs  are  rendered 
meaningless  in  many  circumstances. 

In  the  NPRM,  FRA  attempted  to  limit 
the  local  or  work  train  exception  by 
proposing  the  30  mph  standard. 
However,  after  reconsideration  of  the 
accident/incident  data  compiled  in 
relation  to  this  proceeding  and  the 
comments  submitted,  FRA  admits  that 
the  proposed  exception  was  probably 
not  the  most  effective  means  of  limiting 
the  application  of  the  requirements  for 
these  types  of  operations. 

Therefore,  in  the  final  rule,  rather 
than  impose  a  blanket  speed  criterion. 
FRA  intends  to  define  local  and  work 


trains  narrowly  and  not  except  such 
trains  when  operated  in  heavy-grade 
territory.  FRA  will  start  with  the 
definitions  proposed  in  the  NPRM  for 
local  and  work  trains  (59  FR  47726)  and 
add  an  additional  limiting  factor  of 
4,000  trailing  tons.  FRA  will  further 
narrow  the  definition  of  a  local  train  by 
adding  the  limitation  that  the  train 
travel  a  distance  that  is  no  greater  than 
that  which  can  be  operated  by  a  single 
crew  in  a  single  tour  of  duty.  In  FRA's 
view,  local  trains  operating  with  greater 
than  4,000  trailing  tons  for  extended 
distances  and  work  trains  operating 
with  greater  than  4,000  trailing  tons  lose 
the  characteristics  of  being  traditional 
local  or  work  trains  and  begin  to  look 
more  like  any  other  road  train 
susceptible  to  the  same  operational 
problems  and  difficulties  and,  thus,  fall 
outside  the  exception  contemplated  by 
Congress  for  local  and  work  trains.  FRA 
believes  this  approach  is  consistent  with 
Congress'  intent  and  FRA's  rationale 
expressed  with  regard  to  defining  heavy 
grades.  This  approach  not  only 
recognizes  the  operational  necessity  for 
the  services  these  tyjjes  of  trains  provide 
and  the  nature  of  the  duties  they  engage 
in  when  en  route,  while  preventing  the 
potential  for  confusion  or  abuse  of  the 
term  local  or  work  train,  but  also 
ensures  that  those  trains  most  likely  to 
benefit  from  the  added  safety  provided 
by  two-way  EOTs  are  so  equipped. 

FRA  also  intends  to  amend  the 
exceptions  contained  in  the  NPRM 
relating  to  trains  operated  in  a  push 
mode  and  trains  with  a  locomotive  in 
the  rear  third  of  the  train  in  order  to 
clarify  the  exceptions  and  address  the 
concerns  raised  by  some  commenters 
with  regard  to  these  exceptions.  The 
exception  for  trains  operated  in  the 
push  mode  will  be  clarified  to  include 
language  that  the  train  must  have  the 
ability  to  effectuate  an  emergency  brake 
application  from  the  rear  of  the  train.  In 
addition,  the  exception  for  trains 
operated  with  a  locomotive  in  the  rear 
third  of  the  train  will  be  amended  to 
require  that  the  locomotive  be  capable 
of  effectuating  an  emergency  brake 
application  in  both  directions  from  its 
location  in  the  train.  FRA  believes  that 
although  this  method  of  operation  does 
not  provide  all  the  safeguards  provided 
by  a  two-way  EOT,  it  provides  other 
operational  and  train-handling  benefits 
as  well  as  many  of  the  safeguards 
provided  by  a  two-way  EOT  and,  thus, 
there  is  no  compelling  need  for  the 
devices  in  these  operations. 

Finally,  FRA  rejects  the  suggestion  of 
one  railroad  that  an  exception  be 
granted  for  trains  that  do  not  operate  on 
grades  exceeding  .5  percent  regardless 
of  the  train's  speed.  Although  these 


types  of  trains  would  not  be  operating 
on  heavy  grades,  such  an  exception 
would  be  contrary  to  Congressional 
intent. 

C.  En  Route  Failures 

In  the  NPRM.  FRA  proposed  that  if  a 
two-way  EOT  or  equivalent  device 
becomes  incapable  of  initiating  an 
emergency  brake  application  from  the 
rear  of  the  train  while  the  train  is  en 
route,  then  the  speed  of  that  train  would 
be  limited  to  30  mph.  See  59  FR  47714. 
47743.  FRAs  rationale  for  this 
limitation  was  that,  under  the  statute, 
two-way  EOT  devices  are  not  required 
on  trains  that  travel  less  than  30  mph. 
Operating  with  a  non-functional  two- 
way  EOT  device  is  the  same  as  not 
having  a  device;  consequently,  trains 
operating  with  failed  two-way  EOT 
devices  should  be  subjected  to  this  same 
limitation.  Furthermore,  FRA  suggested 
that  the  concerns  raised  by  several 
railroads  regarding  train  delays,  missed 
deliveries,  and  safety  were  not  justified. 
The  AAR  as  well  as  several  railroads 
commented  that  these  devices  are  very 
reliable  and  have  an  extremely  low 
failure  rate,  if  properly  maintained.  FRA 
believed  that  the  concerns  of  the 
railroads  were  outweighed  by  the 
potential  harm  to  both  the  public  and 
railroad  employees  caused  by  trains 
being  allowed  to  operate  without  the 
devices  at  speeds  which  Congress  and 
FRA  think  require  the  added  safety 
benefits  provided  by  these  devices. 

Several  railroads  commented  on 
FRA's  proposal,  reinforcing  the  view 
that  such  a  limitation  could  cause 
serious  train  delays  and  missed 
deliveries  and  would  actually  produce 
additional  safety  hazards  due  to  the 
bunching  of  trains.  Commenters  also 
suggested  that  FRA  failed  to  include  the 
cost  of  this  limitation  in  its  analysis. 
Other  commenters  noted  that 
subsequent  to  the  drafting  of  the  NPRM. 
Canada  eliminated  its  speed  restriction 
for  failure  of  a  two-way  EOT  en  route. 

At  the  public  regulatory  conference 
and  in  written  comments,  the  AAR 
again  objected  to  any  speed  restriction 
for  en  route  failures  of  the  devices, 
stating  that  any  speed  restriction  would 
be  costly  both  in  terms  of  operating 
expense  and  reduced  customer 
satisfaction.  In  support  of  this 
statement,  the  A.\R  provided  a  cost 
analysis  regarding  various  speed 
restrictions.  The  AAR  also  proposed  an 
alternative  method  for  handling  en  route 
failures.  This  proposal  required  that  the 
conductor  report  the  location,  date, 
time,  and  description  of  the  failure:  that 
the  train  be  equipped  with  a  train  brake 
status  system:  and  that  the  train  be 
moved  only  to  the  nearest  forward  point 
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capable  of  repairing  or  replacing  the 
unit.  Several  commenfers  objected  to 
this  alternative  as  well  as  other 
alternatives  permitting  speeds  greater 
than  30  mph  on  the  grounds  that  they 
basically  provide  incentives  to  operate  a 
train  with  a  defective  two-way  EOT 
device.  Many  comraenters  felt  that  if 
carriers  are  permitted  to  pro<:eed  to  the 
next  point  where  repairs  can  be  made 
then  the  same  problems  inherent  with 
moving  cars  with  any  defect  will  result: 
repair  points  will  disappear,  or 
locations  will  be  declared  unable  to 
make  repairs  or  replacements. 

Several  commenters  supported  the 
proposed  30-mph  speed  restriction  for 
en  route  failures.  The  BRC  endorstnl  the 
proposed  speed  restriction,  but  would 
like  to  see  it  coupled  with  a  requirement 
that  the  device  be  repaired  or  replaced 
at  the  next  yard,  terminal,  or  crew 
change  point,  whichever  comes  first. 
This  commenter  believed  that  the  speed 
reduction  was  the  only  viable  incentive 
for  ensuring  that  railroads  prop«;rly 
maintain  the  devices.  At  the  public 
regulatory  conference  it  was  also 
discovered  that,  contrary  to  the 
information  provided  in  response  to  the 
NPRM,  Canada  has  not  eliminated  the 
25-mph  speed  restriction  for  en  route 
failures  of  two-way  EOTs.  The  Canadian 
Legislative  Director  for  the  United 
Transportation  Union  stated  that 
although  the  order  requiring  a  speed 
reduction  to  25  mph  for  en  route 
failures  of  the  devices  was  revoked,  it 
was  revoked  only  on  the  premise  that 
the  general  operating  instructions  of  the 
railroads  would  contain  the 
requirements  of  the  order,  which  they 
do,  and  it  is  a  violation  of  the  Qmadian 
Rail  Safety  Act  to  violate  the  railroad's 
general  operating  instructions.  Thus,  the 
speed  restriction  for  en  route  failure  of 
the  devices  still  exists  in  Canada,  and 
no  evidence  was  submitted  to  show  the 
restriction  has  adversely  affected 
railroad  operations.  FRA  has  received 
no  written  comments  disputing  the 
.statements  regarding  the  Canadian 
requirements  as  presented  at  the  public 
regulatory  conference. 

Although  supporting  the  30-mph 
speed  restriction  for  en  route  failures. 
the  CAPUC  was  concerned  that  the 
limitation  did  nothing  to  address  en 
route  failures  th.Tt  o<;(:ur  in  heavy  grade 
territory.  This  comment^jr  suggested  that 
many  trains  do  not  operate  over  30  mph 
when  in  mountain  or  heavy  grade 
territory  and,  thus,  for  railroads 
operating  such  trains  the  risk  of  a  30- 
mph  restriction  provides  no  incentive  to 
keep  the  devices  operational.  One 
commenter  suggestetl  an  alternative  to 
the  speed  restriction:  requiring  trains 
that  develop  en  route  failures  to 


immediately  stop  and  have  the  crew 
defemiine  whether  the  train  can  be 
operated  at  a  safe  speed  to  the  next 
lo<:ation  for  repairs.  This  proposal  also 
provided  that  if  the  train  proceeded  the 
crew  would  be  exonerated  from  any 
discipline  resulting  from  a  rules 
violation  or  accident. 

Both  oral  and  written  comments  were 
received  in  relation  to  the  question  of 
what  constitutes  an  en  route  failure  of 
the  device.  In  the  NPRM,  FRA  merely 
stated  that  a  failure  will  be  considered 
the  inability  to  initiate  an  emergency 
brake  application  from  the  rear  of  the 
train.  Although  this  provides  some 
guidance,  it  does  not  really  address  the 
problem  of  loss  of  communication  and 
at  what  point  that  loss  constitutes  a 
failure  of  the  device.  Commenters  and 
F^RA  re<:ognize  that  brief  communication 
interruptions  between  the  front  and  rear 
units  commonly  occur  and  that  these 
lapses  may  not  be  critical  since  the 
signal  for  an  emergency  application  is 
transmitted  at  a  much  higher  wattage 
than  the  ordinary  communication 
signals  between  the  two  units.  The  AAR 
recommended  that  a  failure  not  be 
declared  until  communication  between 
the  front  and  rear  units  cannot  be 
established  for  16  minutes  and  30 
seconds.  This  time  frame  was  proposed 
based  on  the  design  of  the  devices, 
which  automatically  che<;ks 
communication  between  the  units  every 
ten  minutes.  If  no  response  is  received, 
the  front  unit  automatically  requests 
communication  from  the  rear  1,5 
seconds  later;  if  no  response  is  received 
to  that  request,  another  request  is  made 
six  minutes  later;  and  if  there  is  still  no 
response,  the  front  unit  makes  another 
request  15  set;onds  later.  No  other 
commenters  presented  measurable 
criteria  for  determining  when  an  en 
route  failure  occurs. 

Conclusions 

FRA  intends  to  require  trains  which 
experience  en  route  failures  of  the  two- 
way  EOT  device  to  limit  their  speed  to 
30  mph.  FRA  believes  this  is  a  logical 
outgrowth  of  the  recjuirement  that  trains 
operating  in  excess  of  30  mph  be 
equipped  with  the  devices.  FRA  agrees 
with  many  of  the  commenters  that  to 
permit  speeds  in  excess  of  30  mph 
would  be  akin  to  providing  an  incentive 
to  operate  without  the  devices.  The 
railroads  as  well  as  the  manufacturers  of 
the  devices  stated  that  the  failure  rate 
for  the  devices  is  extremely  low.  These 
parties  indicated  that  the  majority  of  the 
failures  were  due  to  depleted  batteries, 
which  FRA  believes  will  he  reduced  to 
a  great  extent  by  the  requirements 
contained  in  this  regulation  regarding 
the  charging  of  batteries  throughout  the 


trip.  (See  discussion  regarding 
inspection  and  calibration  of  the 
devices.)  FRA  also  believes  that  the  30- 
mph  speed  limitation  on  trains 
experiencing  en  route  failures  will 
encourage  railroads  to  ensure  that  the 
devices  are  properly  functioning  when 
they  are  installed  and  will  ensure  that 
a  sufficient  number  of  the  devices  are 
available  at  various  locations 
throughout  a  train's  trip,  both  of  which 
will  further  mitigate  the  effects  of  the 
speed  restriction.  Furthermore,  trains  in 
Canada  have  been  operating  for  several 
years  with  a  25-mph  speed  restriction 
on  trains  that  experience  en  route 
failures  of  the  devices,  and  there  were 
no  comments  submitted  indicating  the 
problems  suggested  by  the  railroads. 
Consequently,  FRA  believes  that  failure 
of  these  devices  will  be  extremely  rare 
and  that  the  concerns  expressed  and  the 
costs  estimated  by  the  railroads 
regarding  train  delays  and  missed 
deliveries  are  not  justified  and  are 
overstated. 

FRA  does  not  intend  to  mandate 
locations  where  these  devices  must  be 
repaired  or  replaced  if  they  should  fail 
en  route.  FRA  believes  each  railroad  is 
in  the  best  position  to  determine  the 
locations  where  additional  devices  can 
or  must  be  maintained  and  stored  to 
ensure  the  efficiency  of  its  own 
operation.  Furthermore,  FRA  believes 
that  the  requirements  limiting  the  speed 
of  a  train  operating  with  a  defective 
device,  as  well  as  the  inspection  and 
battery  charge  requirements,  are 
sufficient  to  promote  the  prompt  repair 
or  replacement  of  defective  units  and  to 
ensure  that  the  devices  will  be 
operational  throughout  a  train's  trip. 

FRA  will  adopt  the  AAR's  suggestion 
for  determining  when  a  loss  of 
communication  between  the  front  and 
rear  units  should  be  considered  a  failure 
of  the  device  en  route.  As  noted  in  the 
above  discussion,  brief  losses  of 
communication  do  occur  between  the 
front  and  rear  unit,  and  FRA  does  not 
intend  to  consider  these  communication  " 
gaps  as  failures  en  route.  As  pointed  out 
by  several  commenters,  the  signal 
calling  for  the  initiation  of  an 
emergency  brake  application  is 
continuously  transmitted  at  a  wattage 
that  is  greater  than  five  times  the 
wattage  at  which  ordinary 
communications  between  the  two  units 
are  transmitted.  Thus,  brief 
communication  gaps  will  be  overcome 
by  the  increased  wattage  at  which  the 
signal  calling  for  an  emergency  brake 
application  is  transmitted.  The  16 
minutes  and  30  seconds  recommended 
by  the  AAR  is  based  on  the  current 
design  of  the  automatic  communication 
between  the  front  and  rear  units  and 
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constitutes  an  entorct-able  sfandnrd  for 
determining  when  a  loss  oi 
i:ommunii,atioii  shciuld  be  considered 
an  en  route  f'aihn'f. 

As  noted  bv  some)  (.oinmeiiters,  t!it= 
issue  of  failures  approaching  the  crest  of 
heavy  grade.s  is  not  adequately 
addressed  bv  siinp'y  i'mifiiig  trr.in 
speed.  Nor  is  it  sufficien;  lo  Liow  that 
the  train  line  is  open  and  properly 
charged  at  the  crest.  As  two  recent 
accidents  appear  to  iihistrate,  huff 
(compressive)  fon:es  in  tiie  irain  may 
cause  blockages  in  Uie  train  line  as  the 
train  descends  the  grade  that  may  not 
have  been  presp.nt  \vhije  the  train  \v,is 
s'rt.tched  on  Us  upv.ard  climb. 
Tlierefore.  it  is  paMiCiuarly  critical,  in 
order  to  realize  the  benefits 
contemplated  hv  the  Congress,  that  the 
two-way  F^OT  be  operative  as  the  train 
begins  its  desc:ent  down  heavy  grades 
Although  FRA  believes  that  the 
reiiu"enients  limiting  the  speed  of  a 
train  operating  with  a  defective  device, 
as  well  OS  the  inspec  tir;n  and  batten; 
charge  .oquirenients  are  suftuienf  to 
piomote  the  prompt  repair  or 
replacement  of  defective  units  and  to 
ensure  that  tiie  devices  will  bo 
opentionni  throughout  n  train  s  trip  in 
most  instances,  FR^'\  }>elieves  tliat 
additional  safeguards  must  be  provided 
when  a  train  experiences  a  failure  of  'ts 
two-wa\'  EOT  Ahen  oprratingon 
particularly  heavv  grades.  l'K.\  believe, 
these  added  safeguards  are  necessarv'  for 
those  trains  that  operate  over  sections  of 
track  with  an  average  grade  of  tv.o 
percent  or  greater  for  tv.'o  continuous 
miles.  FR^\'s  Emergency  Order  No  18 
porndts  operation  o\er  a  heavy  grade 
down  the  Cajon  Pa.ss  of  California  only 
if  the  two-way  EOT  system  is  operative 
or  providetl  one  of  certain  other 
ahernative  measures  is  provided.  The 
allei  native  measim^g  incUidt  the 
following: 

1.  Use  of  an  ncrimii^d  helfu-'- 
locninotive  at  thv  oiid  of  the  tram.  If  'his 
method  is  used,  the  helper  locomotive 
engineer  shall  ini'iatt!  and  maintain 
two-wav  voici^  radio  comnuniiCcjtion 
with  the  engineer  on  the  i;ead  end  of  tlie 
train;  diis  contact  shall  be  verified  just 
prior  to  passing  the  t:resi  of  the  grade. 
If  there  is  a  io'-is  of  cnnununuiition  prior 
to  passing  the  crest  of  the  grade.  flie 
helper  locomotive  engineer  and  the 
head-end  engineer  shall  act  immedifitelv 
to  stop  the  train  until  voice 
communif  ation  is  resumed,  if  there  is  a 
loss  of  Gommunit  ation  oncf;  th'i  descent 
has  begun  beyond  Summit,  the  heljjer 
locomotive  engineer  and  the  head-end 
engineer  shall  act  to  stop  the  train  it  the 
irain  has  reached  a  predetennuied  rate 
of  speed  that  indiciites  the  nec>d  for 
emergency  braking.  The  brake  pipe  of 


the  helper  locomotive  must  be 
connected  and  cut  in  to  the  train  line 
and  tested  to  ensnre  operation;  and 
trains  shall  be  stopped  when  helpers  are 
cut  in  or  cut  off  from  trains  being 
assisted. 

2.  Use  of  an  occupied  caboose  at  the 
unit  of  the  train  with  a  tested, 
functioning  brake  valve  capable  of 
initiating  an  emergency  brake 
application  fro.n  the  caboose.  If  this 
method  is  used  the  train  service 
tniployee  in  the  caboose  and  the 
engineer  on  the  head  end  of  the  train 
sliall  establish  and  maintain  two-way 
voice  radio  coniniunicalion  and  respond 
appropriately  to  the  loss  of  such 
commun'ca'ion  \n  the  same  manner  as 
prescribed  for  helper  locomotives. 

3.  Use  of  a  radio-controlled 
locomotive  in  the  rear  third  of  tlie  train 
under  (.ontinuous  contrni  oi  the 
engineer  in  the  head  end  by  means  of 
telemetry,  but  only  if  such  radio- 
controlled  locomotive  is  capable  of 
initiating  an  emergency  applicr.tioii  on 
conmL.nd  from  the  lead  locomotive. 

Railroads  tvpically  maintain  available 
helper  locomotives  and  have  crews  on 
call  to  address  exigencies  in  heavy  grade 
territorv,  such  as  tnihire  of  one  or  more 
locomotives  en  route  F'R.'\  believes  that, 
given  the  high  rchahililv  oi  two- way 
EOTs.  the  ini'rgiua!  ccsis  of  using  helper 
kicomodvGS  cut  into  the  train  line — 
i:nder  the  control  of  a  crew  m  contact 
v.ith  the  lead  uint  of  the  pnmai-v 
locomotive  eonsist — would  not  be 
significant  in  mlation  lo  the  risk  of  a 
inn-awav  train.  Accordineiy.  FPv..\  will 
require  tJiat  ttie  two-v,  ay  EOT  be 
operative  or  tlia;  OTie  oi  the  approved 
alternative  methods  of  oueration  he 
eirnloved  whenever  a  train  required  to 
bt.  equipped  with  a  two-way  EOT 
operates  over  a  .se<.tion  of  track  with  an 
average  grade  of  two  [lercent  or  greater 
for  a  distamx)  of  two  miles. 

D-  Design  Requirements 

In  order  to  maintain  uniformity  in  the 
performance  of  two-wav  EOTs.  ¥]IA 
irropn.suu  l;;(S,i  performance  and  design 
nHjiiirenienls  for  these  devices  in  ihe 
NFRVI.  As  'vvo-vvav  EOTs  that  are 
currently  in  production  meet  the  design 
requirements  already  established  for 
one-vvav  devices  contained  at  4')  (JFR 
7..'i2.1fl.  FRA  proposed  to  retain  those 
requ;ren!ents,  apply  them  to  two-way 
EOT  i  and  add  specific  requinmients  to 
eu.'.iire  two-wav  coir.niuniciition  am!  the 
ability  to  initiate  an  emergency  hrak" 
application  from  the  rear  of  the  train.  In 
the  NFRM,  FRA  recagnized  that 
(  u.T'mtiy  available  two-v.ay  EOTs  fiave 
several  optional  fealures  that  could 
prove  beneficial  to  railroads,  and 
although  FRA  recommended  that 


railroads  obtain  as  many  of  the  optional 
features  as  they  can  when  purchasing 
the  devices,  ERA  did  not  propose  to 
mandate  their  use  and  feels  each 
railroad  is  in  tiie  best  position  to 
detennine  which  featurps  benefit  its 
operation. 

In  the  NPRM.  FRA  proposed  a 
requirement  that  the  rear  unit 
automatically  begin  restoring  the  brake 
function  (recharging  the  air  brake 
system)  within  60  seconds  after  it  has 
initiated  an  emergency  application.  See 
59  FR  47731.  fXA  proposed  this 
requirement  based  on  the  belief  that 
currently  manufactuied  two-way  EOTs 
are  designed  witti  this  feature  Several 
commenters  in  respon.se  to  the  NPRM 
and  the  Notice  of  Public  Regulatory 
Conference  suggested  that  the  proposed 
provision  requinng  the  automatic 
restoration  of  the  brakf  function  after  60 
sw:nnds  should  be  eliminated.  These 
commenters  statnd  t'lar  the  brake 
function  should  not  be  restored  until  the 
train  has  come  to  a  complete  stop  or  that 
the  locomotive  engineer  should  retain 
control  of  the  restoration,  or  both.  These 
commenters  also  stated  that  many 
railroads  require  the  train  to  be 
inspected  after  an  emergency 
application  and  do  not  want  the  brakes 
to  be  reset  prior  to  the  completion  of  the 
inspection. 

In  the  Notice  of  Public  Regulato.'-y 
Confprence,  F'RA  attempted  to  clarify 
the  proposal  regarding  thp  availability  of 
the  frunt-to-rt;ar  commmiications  link 
being  checked  automatically  by  stating 
that  the  NPRM  inadvertently  contained 
a  requirement  of  10  nniiufes  and  that  it 
should  have  read  "lO-scconds."  See  61 
FR  6G14  Several  parties  commented  on 
this  clarification,  including  the 
manufacturers  cf  the  devices,  stating 
that  a  lOsccond  requirement  would  be 
impossible  to  meet  with  current 
technology  and  would  result  in  a  battery 
drain  within  a  short  time.  These 
commenters  stated  thai  I'R.\  correctly 
proposed  a  10-minute  requirement  in 
the  NPKM  as  that  is  the  current  industry 
standard  and  has  been  the  standard  for 
devices  used  in  Canada  for  several 
years. 

The  AAR  recommended  that  FRA 
.should  not  require  that  the  rear  unit 
respond  onlv  to  the  Iroiit  unit  of  that 
Irain.  This  commenter  indicated  that 
.some  railroads  yvant  the  ability  to 
activate  the  rear  unit  from  a  location 
other  than  the  front  end  of  the  train  in 
an  emergency,  such  as,  where  the  crew 
of  tfie  train  becomes  disabled.  Finally, 
one  commenter  recommended  that  a 
separate,  labeled,  and  protected 
emergency  switch  should  not  be 
mandated  if  the  EX)T's  emergency 
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application  (  ouid  be  integrated  into  the 
existing  emei^^ency  brake  controls. 

Conclusions 

Based  on  the  comments  received,  FRA 
does  not  infoiid  to  change  its  position 
ri'vjnrding  (hn  mandating  of  any  of  the 
optional  tti.Tlures  (  urrently  available  on 
two-way  HOTs.  As  FRA  stated  in  the 
NI'r<M,  it  encourages  railroads  to  obtain 
<is  many  of  the  optional  leatures  as 
possible  when  purchasing  the  devices, 
but  believes  that  each  railroad  is  in  the 
best  posilioi.  to  determine  vvhii.h 
features  [)esi  suit  its  operation.  FRA 
agrees  with  many  of  the  commenters 
that  requiring  the  bralcing  function  to  be 
autom;jtn;allv  resloitjd  within  60 
secouiis  aft'.'r  an  eniergeacv  application 
has  been  initiateo  would  hinder  the  safe 
prac;ti(:es  of  many  railroads  with  regard 
to  inspecting  the  fraiu  after  an 
emergen'  y  ipplication  is  made  or 
leaving  the  tram  within  tlie  control  of 
the  lo<;omotive  engineer.  FRA  also 
agrees  with  those  commenters  that 
noted  that  I"R.-\  iinj)roperly  suggested  a 
change  in  the  Nntic.c  ot  Public 
Regulatory  Conference  with  regard  to 
the  time  frame  for  checking  the  front-to- 
ruar  cnnuuunic.ations  link. 
(>)n->equentlv.  FRA  vvill  leave  the 
recjiiirement  at  1(1  minutes  as  proposed 
in  the  NPRM.  rather  than  the  10  seconds 
conlained  in  the  Notice  of  Public 
Kegiilatnry  (ionferenre. 

FRA  fiirthe'-  agrees  vvith  the  AAR's 
.'■e<,ommHndatiun  tiiat  some  leeway  be 
;)rov:d>'d  m  the  requirement  that  the 
rear  unit  respond  to  only  the  front  unit 
of  that  train  in  order  to  permit  railroads 
to  activate  the  rear  unit  from  a  location 
ottier  than  the  front  end,  provided  it  can 
he  done  in  such  a  way  as  to  ensure  the 
security  of  sut  h  a  pnxjethire.  FRA 
believes  this  can  be  easdv 
accommodated  by  changes  in  the 
wording  contained  in  the  proposal  to 
pemiit  the  rear  .init  to  respond  to  an 
emert^em  V  coni'nuid  from  any 
"properiv  associated  front  unit."' This 
language  should  permit  the  flexibility 
desired  bv  some  railroads. 

FRA  do<;s  not  believe  it  would  lie 
henefici.)!  to  removt!  tiie  provision 
requiring  a  separately  labeled  and 
mamifilly  f;ontrolled  switch  lor 
initialing  an  emergencv  brake 
transmissinn  c  oinuiand.  as  suggested  by 
one  commenter.  At  present,  FRA  is 
unfamiliar  with  the  technology  that 
would  infegrat.'  fiie  EOT's  emergency 
ap[)lii:alinn  with  the  existing  emergency 
brake  controls.  Implementation  of 
inte;^r;ited  elet  tionir:  controls  of 
pneumatic  brakes  has  not  vet  achieved 
the  degree  of  reliability  that  would  be 
desirable  as  a  platform  for  this  key 
safety  function.  Thus,  FRA  believes  that 


such  technology  would  best  be 
introduced  through  a  waiver  or  possibly 
through  future  regulations  addressing 
the  introduction  of  new  technology. 
currently  under  consideration  by  the 
Railroad  Safety  Advisory  Committee 
working  group  on  freight  power  brakes. 

E.  Inspection  and  Calihration 

At  the  ANPRM  stage,  FRA  received 
several  comments  regarding  the 
batteries  used  in  two-way  EOTs.  Several 
commenters  suggested  that  the  most 
frequent  cause  of  failure  of  two-way 
EOTs  is  battery  failure.  These 
commenters  also  indicated  that  this 
problem  could  be  cured  by  replacing 
batteries  at  initial  terminals.  Other 
commenters  suggested  that  some 
minimum  charge  be  required  at  initial 
terminals  and  that  inspections  be 
performed  during  all  brake  tests  and  at 
crew  change  points.  Several 
commenters  also  suggested  that 
interchangeable  battery  packs  were 
necessary  because  some  railroads  were 
unable  to  charge  the  devices  that  come 
onto  their  lines  from  other  railroads. 
Based  on  these  comments,  FRj\ 
proposed  that  any  train  equipped  wiLti 
a  two-way  EOT  or  its  equivalent  shall 
not  depart  from  the  point  where  the 
train  is  originally  assembled  unless  (i) 
the  device  is  capable  of  initiating  a 
brake  application  from  the  rr  ^  of  the 
train  and  (ii)  the  batteries  of  i    i  device 
are  charged  to  at  least  75  pei     at  of 
watt-hour  capacity.  See  59  Fk  47734. 
At  the  public  regulatory  conferenc;e 
the  issue  of  the  amount  of  battery  charge 
that  should  be  required  at  initial 
terminals  was  discussed.  Several 
commenters  initially  recommended  that 
a  percentage  of  watt-hour  capacity  be 
required  at  this  location,  ranging  hum 
100  percent  to  ."JO  percent.  However,  as 
the  discussion  progressed,  it  was 
apparent  that  many  commenters  favored 
some  type  of  performance  requirement. 
In  its  written  comments,  the  AAR 
recommended  that  FRA  merely  require 
that  the  EOT  be  sufficiently  charged  so 
that  it  can  be  reasonably  expected  that 
the  EOT  will  remain  operative  until  the 
next  terminal  capable  of  charging  the 
batteries  or  installing  replacements.  The 
AAR  suggested  that  such  an  approach 
would  ensure  that  the  devices  are 
sufficiently  cliarged  without  the  u.se  of 
an  arbitrary  percentage  that  may  be  too 
high,  requiring  railroads  to  spend 
resources  to  unnecessarily  charge 
batteries,  or  that  may  be  too  low  to 
ensure  a  sufficient  charge  throughout 
the  trip.  Other  commenters 
recommended  that  if  a  performance 
standard  is  adopted  which  requires 
sufficient  battery  crharge  to  ensure 
completion  of  the  train's  trip  then  strict 


liability  needs  to  attach  to  instances 
where  depleted  batteries  are  the  cause  of 
an  en  route  failure.  It  was  stressed  that 
this  sort  of  liability  should  apply  only 
to  the  batteries  supporting  the  telemetry 
capabilities  of  the  devices,  not  to  the 
riia.'--end  marker  function.  As  noted 
previously,  most  F^OTs  incorporate  the 
rear-end  marking  device  required  by  49 
CFR  Part  221  into  their  design,  and 
there  are  separate  batteries  within  the 
rear  units  which  provide  power  to  these 
devices.  Several  commenters  stated  that 
if  F'RA  were  to  limit  the  operating  speed 
of  trains  experiencing  en  routo  failures 
of  the  devices  then  a  performance 
standard  related  to  battery  charge  would 
probably  work  since  railroads  would 
iiave  an  incentive  to  keep  them  charged. 

In  addition  to  battery-charge 
requirements,  there  was  some 
discussion  as  to  what  would  be  required 
at  the  initial  terminal  with  mgard  to 
testing  the  devif:es  to  ensure  they  are 
capable  of  initiating  a  brake  application 
from  the  rear  of  the  train.  Several  parties 
commented  that  thert^  were  several 
different  methods  for  testing  such 
ability  Casically,  four  possible  methods 
for  tesMng  the  devices  were  identified  in 
the  various  comments  One  method 
would  be  to  attach  the  device  to  the  rear 
of  the  train  and  then  have  the 
controlling  Iwiomotive  transmit  an 
emergency  brake  .-ipplication  signal  with 
the:  front  unit  causing  an  emergency 
application  to  be  initiated  bom  the  rear 
of  the  train,  thereby  having  the  entire 
train  effectuate  an  emergency 
application  of  the  brakes.  A  second 
method  would  be  to  attach  the  device  to 
the  rear  of  the  train,  close  the  angle  cock 
on  the  last  or  second-to-the-last  car  of 
the  train  (an  angle  cock  is  a  lever  which 
permits  the  closing  of  the  brake  pipe  so 
that  no  air  can  travel  past  that  point  in 
the  brake  pipe),  and  then  have  the 
controlling  locomotive  transmit  an 
emergency  braky  application  signal  from 
the  front  unit.  Under  this  method  only 
the  last  one  or  two  c:ars  of  the  train 
would  effectuaio  an  emergency  brake 
application  as  the  closed  angle  cock 
would  prevent  further  propagation  of 
the  signal  down  the  trainlirie.  The  third 
method  would  involve  a  check  of  the 
emergency  valve  on  the  rear  unit  after 
the  unit  is  attached  and  armed,  without 
placing  any  cars  in  the  train  into 
emergency.  This  method  would  require 
an  emergency  application  to  be 
transmitted  by  the  controlling 
locomotive  and  then  a  visual  check  of 
the  emergency  vfHve  on  the  rear  unit  to 
ensure  the  valve  [unctions  properly.  The 
final  method  of  inspection  would  be  a 
bench  te.st  of  the  device  which  would  be 
performed  prior  to  the  device  being 
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armed  and  placed  on  the  train.  One 
commenter  suggested  that  if  bench 
testing  is  permitted  it  should  be 
required  to  be  done  within  a  short  time 
prior  to  the  device  being  placed  on  the 
train.  The  BRC  recommended  that,  in 
addition  to  testing  requirements,  the 
FRA  needed  to  require  additional 
periodic  inspections  and  maintenance 
to  ensure  the  devices  are  working 
properly. 

In  the  NPRM,  FRA  also  proposed  to 
extend  the  calibration  period  for  all 
EOTs  from  92  days  to  365  days.  See  59 
FR  47700,  47731.  Currently,  the 
regulations  require  one-way  EOTs  to  be 
calibrated  for  accuracy  every  92  days. 
See  49  CFR  232.19(h)(3).  FRA  based  this 
proposed  extension  not  only  on  its  own 
experience  but  also  on  the  comments 
received  from  several  parties  that  the 
devices  are  fairly  reliable  and  can 
operate  for  years  without  calibration. 
Furthermore.  FRA  stated  that  the  92-day 
calibration  period  was  established  at  a 
time  when  there  was  little  experience 
with  the  devices,  noting  that  since  that 
time,  not  only  has  calibration  of  the 
devices  not  proven  to  be  a  problem,  but 
technology  has  further  improved  the 
reliability  of  the  devices.  Although 
several  commenters.  both  at  the  ANPRM 
and  NPRM  stage,  commented  on  the 
unreliability  of  the  devices,  these 
comments  generally  addressed  either 
the  failure  of  the  railroads  to  properly 
perform  the  calibrations  or  the  misuse  of 
the  devices.  Comments  submitted 
subsequent  to  the  public  regulatory 
conference  basically  reiterated  the 
positions  expressed  previously.  The 
AAR  and  manufacturers  of  the  devices 
supported  a  365-day  calibration  period, 
stating  that  the  calibration  of  the  devices 
does  not  drift  periodically  and  that 
when  the  devices  fail  they  fail 
completely,  as  the  calibration  of  the 
devices  does  not  deteriorate  over  time. 
One  manufacturer  commented  that  the 
mean  time  between  failures  of  its 
devices  is  in  excess  of  15,000  hours.  The 
BRC  restated  its  objection  to  the 
proposed  extension  of  the  calibration 
period  citing  carrier  abuses  of  the 
devices  and  the  extreme  operating 
conditions  under  which  the  devices  are 
used. 

Conclusions 

FRA  intends  to  adopt  a  performance 
standard  relative  to  both  the 
requirements  tor  charging  batteries  as 
well  as  testing  requirements  at  the 
initial  terminal  or  point  of  installation 
of  the  devices.  FRA  agrees  with  many  of 
the  commenters  that  rather  than  me'-eiy 
picking  a  percentage  of  watl-hours  to 
which  the  batteries  must  be  charged  at 
initial  terminals,  it  would  be  much  more 


effective  to  establish  a  performance 
standard  for  this  requirement.  Due  to 
the  fact  that  FRA  intends  to  impose  a 
speed  limitation  on  trains  that 
experience  en  route  failures  of  the 
devices  and  since  a  vast  majority  of  the 
en  route  failures  are  attributable  to  dead 
batteries,  FRA  believes  there  is  a  major 
incentive  to  the  railroads  to  ensure  the 
batteries  are  sufficiently  charged. 
Consequently,  FRA  intends  to  establish 
a  standard  that  requires  the  batteries  on 
the  rear  unit  to  be  sufficiently  charged 
at  the  initial  terminal  or  point  of 
installation  and  throughout  the  train's 
trip  to  ensure  that  the  device  will 
remain  operative  throughout  the  trip. 
This  requirement  is  only  intended  to 
apply  to  the  batteries  supporting  the 
telemetry  capabilities  of  the  devices 
Furthermore,  as  recommended  by 
several  commenters  and  agreed  to  by 
carrier  representatives,  hTLA  will  impose 
a  strict  liability  standard  regarding 
failures  due  to  insufficiently  charged 
batteries;  that  is,  it  will  be  a  per  se 
violation  if  a  device  fails  en  route  due 
to  insufficiently  charged  batteries.  FR.^ 
will  rely  on  witness  statements, 
interviews,  and  carrier  repair  records  to 
estabhsh  whether  a  failure  of  the  device 
was  the  result  of  insufficiently  charged 
batteries. 

FRA  also  intends  to  require  that  the 
devices  be  inspected  at  the  initial 
terminal  or  other  point  of  installation  to 
ensure  that  the  device  is  capable  of 
initiating  an  emergency  brake 
appUcation  from  the  rear  of  the  train. 
Rather  than  require  a  specific  method  of 
ensuring  this  capability,  FRA  will 
permit  the  railroads  to  develop  a 
method  that  best  fits  the  circumstances 
and  their  operations.  At  this  time,  FRA 
recognizes  four  different  methods, 
discussed  in  detail  above,  that  would  be 
sufficient  to  test  this  capability;  they 
include:  dumping  the  whole  train  into 
emergency  once  the  device  is  attached; 
(losing  the  angle  cock  on  the  last  one  or 
two  cars  and  then  a(;tivating  an 
emergency  application  on  those  cars; 
inspection  and  testing  of  the  emergency 
valve  on  the  device  once  it  is  attached 
to  ensure  it  functions  properly  without 
placing  any  cars  in  emergency;  and 
bench  testing  the  devices  prior  to  their 
being  armed  and  placed  on  the  train 
within  a  rea.sonable  time  period  prior  to 
attaching  the  device  to  the  train.  Use  of 
a  method  other  than  those  li.sted  above 
will  not  be  permitted  if  FRA  finds  that 
it  does  not  sufficiently  ensure  that  the 
device  is  capable  of  initiating  an 
emergency  brake  application.  Due  to  the 
speed  limitation  being  imposed  for  en 
route  failures,  FR,^  does  not  believe  it 
is  necessary  to  mandate  additional 


inspections  or  maintenance  as  the 
carriers  have  sufficient  incentive  to 
ensure  the  devices  are  adequately 
maintained 

No  new  information  was  provided 
FR.^  in  relation  to  the  proposed 
extension  of  the  caUbration 
requirements  from  92  days  to  365  days. 
C]onsequentiy,  FRA  continues  to  believe, 
based  on  its  own  experiences  and  the 
comments  submitted,  that  these  devices 
are  fairly  reliable  and  can  be  operated 
for  long  periods  of  time  without 
calibration  problems.  FRA  believes  that 
the  current  92-day  requirement  is 
outdated  due  to  improved  technology 
and  is  not  consistent  with  the  reality 
that  calibration  of  these  devices  has  not 
proven  to  be  a  problem.  Furthermore. 
FRA  believes  'hat  much  of  the  abuse 
and  misuse  of  these  devices  cited  by  one 
commenter  will  be  corrected  due  to  the 
restrictions  imposed  on  trains  operating 
with  device   that  are  defective  or  fail  en 
route. 

Section-by-Section  Analysis 

As  most  of  the  issues  and  provisions 
have  been  discus.sed  and  addressed  in 
detail  in  the  preceding  discussions,  tliis 
sectiun-by-section  analysis  will  explain 
the  provisions  of  the  final  rule  and 
changes  from  the  NPRM  by  briefly 
highlighting  the  rationales  or  referring 
to  the  prior  discussion.  The  discussions 
and  conclusions  contained  above 
should  be  considered  in  conjunction 
with  the  analysis  contained  below.  Each 
comment  received  has  been  considered 
by  FRA  in  preparing  this  final  rule. 
Because  the  provisions  regarding  two- 
way  EOTs  were  part  of  a  much  broader 
NPRM  addressing  all  power  brake 
provisions,  the  section  citations  in  the 
final  rule  will  vary  considerably  from 
the  citations  referred  to  in  the  NPRM. 

Section  232.21 

This  new  section  of  the  regulations 
contains  design  standards  for  two-way 
EOTs.  Except  fur  a  few  modifications,  as 
noted  below,  this  section  es.senlialiy 
contains  the  same  requirements  as 
proposed  in  the  NPRM  at  §232.117  (59 
FR  47731).  This  section  indicates  that 
two-way  EOTs  are  to  be  designed  not 
only  in  aixordanc  e  with  the  standards 
contained  in  this  sedion  but  also  those 
contained  in  §  232.19  applicable  to  one- 
way devices,  except  those  in 
§  232.19(b)(3).  FRA  intends  tlu-! 
enfon;emcnt  actions  taken  pursuant  to 
these  design  and  jierformance 
requirements  would  be  principally 
focused  at  manufacturers  of  the  devices. 
It  is  noted  that,  failure  to  use  a  device 
niPCtine  the  desi'.m  and  performance 
criteria  contained  in  this  set:tion  could 
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result  in  enforcement  action  against  a 
railroad  pursuant  to  §  232.23(b). 

FRA  has  eliminated  the  requirement 
regarding  the  automatic  restoration  of 
the  braking  function  by  the  rear 
equipment  within  60  seconds  after  it 
has  initiated  an  emergency  application 
as  proposed  in  the  NPRM  at 
§  232.117(e).  FRA  agrees  with  many  of 
the  commenters  that  requiring  the 
braking  function  to  be  automatically 
restored  within  60  seconds  after  an 
emergency  application  has  been 
initiated  would  hinder  the  safe  practices 
of  many  railroads  with  regard  to 
inspecting  the  train  after  an  emergency 
application  is  made  or  leaving  the  train 
within  the  control  of  the  locomotive 
engineer. 

Subsections  {a)-(g)  are  unchanged 
from  the  provisions  proposed  in  the 
NPRM  at  §  232.117{a)-(d)  and  (f)-(h). 
These  requirements  pertain  to  the 
design  and  performance  of  the  front  and 
rear  units  necessary  to  ensure  that  a 
proper  communication  link  exists 
between  the  front  and  rear  units  and  to 
ensure  that  a  safe  and  timely  emergency 
brake  application  can  and  is  initiated 
from  the  rear  of  the  train.  The  only 
comments  received  regarding  any  of 
these  provisions  related  to  subsections 
(e)  and  (f).  As  noted  earlier,  one 
commenter  requested  that  a  separate, 
labeled,  and  protected  emergency 
switch  should  not  be  mandated  if  the 
EOT's  emergency  application  could  be 
integrated  into  the  existing  emergency 
brake  controls.  As  previously  stated, 
FRA  is  unfamiliar  with  the  technology 
that  would  integrate  the  EOT's 
emergency  application  with  the  existing 
emergency  brake  controls  and  thus,  does 
not  feel  elimination  of  this  requirement 
is  appropriate.  FRA  believes  that  such 
technology  would  best  be  introduced 
through  a  waiver  or  possibly  through 
future  regulations  addressing  the 
introduction  of  new  technology, 
currently  under  consideration  by  the 
Railroad  Safety  Advisory  Committee 
working  group  on  freight  power  brakes. 

In  the  Notice  of  Public  Regulatory 
Conference,  FRA  attempted  to  clarify 
the  proposal  regarding  the  availability  of 
the  front-to-rear  communications  link 
being  checked  automatically  by  stating 
that  the  NPRM  inadvertently  contained 
a  10-minufe,  instead  of  a  10-second. 
requirement.  See  61  FR6614.  Several 
parties  commented  on  this  clarification, 
including  the  manufadurers  of  the 
devices,  stating  that  the  10-second 
requirement  would  be  impossible  to 
meet  with  current  technology  and 
would  result  in  a  battery  drain  within  a 
short  time  These  commenters  stated 
that  FRA  correctly  proposed  a  10- 
minute  requirement  In  the  NPRM  a.s  that 


is  the  current  industry  standard  and  has 
been  the  standard  for  devices  used  in 
Canada  for  several  years.  FRA  agrees 
with  these  commenters  and  will  leave 
the  requirement  at  10  minutes  as 
proposed  in  the  NPRM. 

Subsection  (h)  has  been  modified 
slightly  from  that  proposed  in  the 
NPRMat  §  232.117(1)  by  replacing  the 
word  "its"  with  the  phrase  "a 
properly  "  This  revision  is  made  in 
response  to  a  recommendation  by  the 
AAR  that  some  leeway  be  provided  in 
the  requirement  that  the  rear  unit  only 
respond  to  front  unit  of  that  train  to 
permit  railroads  to  activate  the  rear  unit 
from  a  location  other  than  the  front  unit 
of  the  train,  provided  it  can  be  done  in 
such  a  way  as  to  ensure  the  security  of 
such  a  procedure.  FRA  believes  the 
revised  language  permits  the  rear  unit  to 
respond  to  an  emergency  command 
from  any  properly  associated  front  unit 
and,  thus,  should  permit  the  flexibility 
desired  by  some  railroads. 

Section  232.23 

This  new  section  of  the  regulations 
contains  the  operating  requirements 
related  to  two-way  EOTs.  This  section 
also  contains  general  applicability 
standards  and  identifies  those 
operations  excepted  from  the 
requirements  related  to  two-way  EOTs. 

Subsection  (a)  contains  the  definitions 
of  key  terms  necessary  for  identifying 
those  operations  excepted  from  the 
requirements  related  to  two-way  EOTs. 
These  definitions  are  intended  solely  for 
determining  the  applicability  of  the 
requirements  related  to  two-way  EOTs 
and  should  not  be  used  in  connection 
with  other  provisions  contained  in  FRA 
regulations.  With  the  exception  of  the 
definition  of  a  "train"  contained  in 
(a)(2),  the  other  definitions  contained  in 
this  section  have  been  revised  from 
those  proposed  in  the  NPRM  at  §  232.5 
(59  FR  47723-26)  based  on  a  review  of 
the  accident  data  and  the  comments 
received. 

Heavy  Grade 

(For  a  detailed  discussion  of  the  all 
the  comments,  issues,  and  conclusions 
involving  this  definition,  interested 
parties  should  review  the  preceding 
discussion  regarding  the  definition  of 
heavy  grade  contained  in  part  A  of  the 
'Discussion  of  Comments  and 
Conclusions"  portion  of  this  document.) 
Although  FRA  u.sed  the  term  "mountain 
grade"  to  describe  this  idea  in  previous 
proposals.  FRA  has  determined,  in  order 
to  avoid  confusion  and  remain 
consistent  with  the  statutory  provision, 
it  will  use  the  term  "heavy  grade"  in  the 
final  rule.  FRA  will  use  a  bi-level 
approach  in  defining  heavy  grade,  using 


the  total  trailing  tons  of  the  train  as  one 
factor  in  determining  whether  a  train  is 
operating  on  a  heavy  grade  and,  thus, 
subject  to  the  requirements  related  to 
two-way  EOTs.  A  train  operating  with 
4,000  trailing  tons  or  less  will  be 
considered  to  be  operating  on  a  heavy 
grade  if  a  section  of  track  over  which  it 
operates  has  an  average  grade  of  2 
percent  or  greater  for  a  distance  of  2 
miles.  A  train  operating  with  greater 
than  4,000  trailing  tons  will  be 
considered  to  be  operating  on  a  heavy 
grade  if  a  section  of  track  over  which  it 
operates  has  an  average  grade  of  1 
percent  or  greater  for  3  miles.  FRA  feels 
this  definition  is  consistent  with  the 
available  accident  data  and  addresses 
many  of  the  concerns  raised  in  the 
comments  submitted. 

Local  Train 

(See  part  the  preceding  "Discussion  of 
Comments  and  Conclusions"  portion  of 
this  document  under  the  heading 
"Applicability"  for  a  detailed 
discussion  of  this  issue.)  Although  FRA 
believes  Congress  intended  an  exception 
for  local  trains,  FRA  believes  that 
Congress  intended  for  the  terra  to  be 
narrowly  construed.  Rather  than  attempt 
to  narrowly  construe  the  term  in  the 
exceptions  portion  of  the  rule  as  was 
done  in  the  NPRM,  FRA  decided  to 
narrowly  define  the  term  based  on  the 
traditional  idea  of  what  constitutes  a 
local  train.  Consequently,  FRA  has 
limited  the  distance  such  a  train  moves 
to  that  which  can  be  operated  by  a 
single  crew  in  a  single  tour  of  duty  and 
has  limited  the  size  of  the  trains  to  4,000 
trailing  tons  or  less.  FRA  also  believes 
this  definition  is  consistent  with  the 
overall  structure  of  these  requirements. 
If  a  train,  even  though  designated  by  a 
railroad  as  a  local  train,  falls  outside  the 
parameters  contained  in  this  definition 
then,  it  will  be  considered  an  ordinary 
train  subject  to  the  two-way  EOT 
requirements. 

Work  Train 

(See  the  preceding  "Discussion  of 
Comments  and  Conclusions"  portion  of 
this  document  under  the  heading 
"Applicability"  for  a  detailed 
discussion  of  this  issue.)  FRA  used  the 
same  reasoning  for  defining  work  trains 
as  is  it  did  for  local  trains.  If  a  train  fails 
to  meet  the  definition  contained  in  this 
subsection,  even  though  labeled  a  work 
train  by  the  railroad,  it  will  be 
considered  an  ordinary  train  subject  to 
the  two-way  EOT  requirements. 

Subsection  (b)  contains  the  general 
requirement  for  equipping  trains  with 
two-way  EOTs.  FRA  recognizes  that  the 
Class  I,  II,  and  III  railroads  have 
voluntarily  committed  to  equip  the  vast 
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majority  of  the  trains  covered  by  these 
rules  by  the  effective  date  of  the 
requirements.  Therefore,  FRA  believes 
that  an  effective  date  of  July  1. 1997  is 
a  realistic  deadline  for  complying  with 
these  requirements.  FRA  will  consider 
extending  this  date  only  in  the  event 
that  manufacturing  delays  result  in  a 
railroad's  inability  to  secure  an  adequate 
number  of  the  devices;  however,  FRA 
will  not  consider  extension  of  the 
effective  date  beyond  the  statutorily 
mandated  date  of  December  31,  1997. 
This  section  also  provides  that  in  order 
to  be  properly  equipped  the  two-way 
EOT  must  meet  the  performance  criteria 
contained  in  §232.21. 

Subsections  (c)  and  (d)  basically 
contain  the  statutory  requirements 
regarding  present  and  future  purchases 
of  EOT  devices.  These  provisions 
require  that  ail  EOTs  purchased  after 
one  year  from  the  date  of  pubUcation  of 
these  requirements  shall  have  two-way 
capabilities  meeting  the  design  and 
performance  requirements  contained  in 
§  232.21  and  that  all  two-way  devices 
acquired  prior  to  the  promulgation  of 
this  rules  shall  be  grandfathered  as 
meeting  the  design  and  performance 
requirements  contained  in  §  232.21.  In 
essence,  these  requirements  eventually 
result  in  one-way  EOTs  being  gradually 
phased  out  of  use  as  they  are  replaced 
by  two-way  EOTs. 

Subsection  (e)  contains  a  listing  of 
those  trains  that  are  excepted  from  the 
requirements  relating  to  two-way  EOTs, 
previously  proposed  in  the  NPRM  at 
§  232.813(e)  (59  FR  47743).  The  majority 
of  the  exceptions  were  specifically 
provided  for  in  the  statute.  See  49 
U.S.C.  §  201 41  (c).  FRA  has  revised  the 
exceptions  contained  in  paragraphs 
(e)(1)  and  (e)(2)  from  those  proposed  in 
the  NPRM,  in  order  to  clarify  the  scope 
of  the  exceptions.  Paragraph  {e)(l)  has 
been  rewritten  to  ensure  that  the 
locomotive  located  in  the  rear  third  of 
the  train  has  the  capability  to  initiate  an 
emergency  brake  application  and  is  in 
continuous  communication  with  the 
controlling  locomotive.  Paragraph  (e)(2) 
has  been  revised  to  clarify  that  the 
exception  is  for  trains  operating  in  a 
push  mode  only  if  the  locomotive  at  the 
rear  of  the  train  has  the  ability  to  initiate 
an  emergency  brake  application  from 
that  location.  Paragraph  (e)(3)  has  been 
revised  to  ensure  that  the  caboose  is 
manned  by  a  crew  member  and  is 
equipped  with  an  emergency  brake 
valve.  The  local  and  work  train 
exceptions  contained  in  paragraphs 
(e)(fi)  and  (e)(7)  have  been  revised  from 
those  proposed  in  the  NPRM  to  remain 
consistent  with  the  definitions 
contained  in  subsection  (a)  and  are 
limited  in  that  the  exception  does  not 


apply  if  these  types  of  trains  are 
operating  on  heavy  grade.  As  the 
definitions  of  both  "local  train"  and 
"work  train"  limit  their  size  to  4,000 
trailing  tons  or  less,  heavy  grades  for 
these  trains  will  be  sections  of  track 
with  an  average  grade  of  2  percent  or 
greater  for  2  miles.  (See  the  preceding 
"Discussion  of  Comments  and 
Conclusions  ■  portion  of  this  document 
under  the  "AppUcability"  heading  for  a 
detailed  discussion  of  this  issues  related 
to  local  and  work  trains  and  other 
exceptions.) 

Subsection  (f)(1)  requires  that  the 
devices  be  properly  armed  and  operable 
at  the  time  a  train  departs  from  the  point 
where  the  device  is  installed.  FRA 
believes  that  this  requirement,  although 
not  specifically  contained  in  the  NPRM. 
could  have  be  inferred  from  the 
proposed  initial  terminal  requirements 
regarding  these  devices  at  §  232.309  (59 
FR  47734)  and  the  testing  and 
inspection  requirements  contained  in 
§232.25.  However,  several  commenters 
wanted  a  specific  provision  contained 
in  the  final  regulations  to  prevent  any 
confusion  or  misunderstanding. 

Subsection  (f)(2)  contains  the 
performance  standard  related  to  the 
amount  of  battery  charge  required  when 
the  devices  are  in  use.  The  standard 
requires  that  the  batteries  on  the  rear 
units  be  sufficiently  charged  at  the 
train's  initial  terminal  or  the  point 
where  the  device  is  installed  and 
throughout  the  train's  trip  to  ensure  that 
the  device  will  remain  operative  until 
the  train  reaches  destination.  In  the 
NPRM  at  §  232.309(e)  (59  FR  57734), 
FRA  proposed  a  75  watt-hour 
requirement  for  the  batteries  at  initial 
terminals;  however,  based  the 
comments  received  as  discussed  above, 
FRA  believes  this  is  an  ideal  situation 
in  which  to  use  a  perfonnance  standard. 
Due  to  the  speed  restrictions  being 
mandated  for  en  route  failures,  coupled 
with  FRA's  intent  to  apply  strict 
liability  for  en  route  failures  due  to 
insufficiently  charged  batteries,  FR.^ 
feels  there  are  sufficient  incentives  for 
railroads  to  ensure  that  the  batteries  on 
the  rear  units  are  sufficiently  riiarged  at 
all  times.  This  requirement  is  intended 
only  to  apply  to  the  batteries  supporting 
the  telemetry  capabilities  of  the  devices. 
FRA  does  not  intend  this  provision  to 
require  that  the  place  where  the 
batteries  should  be  sufficiently  charged 
for  the  train  to  reach  its  final  destination 
should  be  the  initial  terminal  or  the 
point  where  the  device  is  installed;  it  is 
within  the  railroad's  discretion  to 
determine  when  and  where  the  batteries 
will  be  charged,  and  railroads  should  be 
cognizant  of  their  strict  liability  for 
failure  of  the  batteries  en  route  and 


mindful  of  the  speed  restrictions  that 
will  be  imposed.  (See  the  preceding 
"Discussion  of  Comments  and 
Conclusions  '  portion  of  this  document 
under  the  "Inspection  and  Calibration" 
heading  for  a  detailed  discussion  of  this 
issue.) 

Subsection  (g)  contains  the  speed 
restriction  being  placed  on  trains  that 
experience  en  route  failure  of  the 
devices.  This  is  identical  to  the 
restriction  proposed  in  the  NPRM  at 
§232.815(0  (59  FR  47743).  This 
subsection  also  contains  the  definition 
of  when  a  loss  of  communication 
between  the  front  and  rear  units  will  be 
considered  an  en  route  failure.  If  a  train 
experiences  an  en  route  failure  of  the 
two-way  EOT,  it  will  be  required  to 
limit  its  speed  to  30  mph.  FRA  believes 
this  is  a  logical  outgrowth  of  the 
pquirement  that  trains  operating  in 
excess  of  30  mph  be  equipped  with  the 
devices.  FRA  believes  that  failure  of 
these  devices  will  be  very  rare  and  that 
the  concerns  raised  by  several 
commenters  regarding  the  costs  and 
delays  associated  with  this  requirement 
are  not  justified.  FRA  further  believes 
that  many  of  the  failures  currently 
reported  will  be  greatly  reduced  since  a 
majority  of  them  are  the  result  of 
depleted  batteries,  which  FRA  feels  will 
be  a  thing  of  the  past  due  to  this  speed 
restriction  and  the  requirements 
contained  in  this  rule  regarding  the 
charging  of  batteries.  The  definition  of 
when  a  loss  of  communication  between 
the  front  an  rear  units  will  \k 
considered  an  "en  route  failure"  is 
based  on  the  automatic  communications 
built  into  the  devices.  FRA  does  not 
intend  for  brief  losses  of  communication 
to  be  considered  failures  en  route  since 
these  brief  gaps  should  be  overcome  by 
the  increa.se  in  the  wattage  at  which  the 
emergency  signal  is  transmitted  and 
continuous  rate  at  which  the  signal 
calling  for  an  emergency  brake 
application  is  transmitted.  (See  the 
preceding  "Discussion  of  Comments 
and  Conclusions  '  portion  of  this 
document  under  the  "En  Route 
Failures"  heading  for  a  detailed 
discussion  of  these  issues.) 

Paragraph  (g)(1)  of  this  subsection 
contains  the  operating  restrictions  for 
trains  which  experience  en  route 
failures  of  the  two-way  EOT  when 
operating  on  especially  heavy  grades. 
Although  FRA  believes  that  the 
requirements  limiting  the  speed  of  a 
train  operating  with  a  defet:tive  device, 
as  well  as  the  inspection  and  battery 
charge  requirements,  are  sufficient  to 
ensure  the  prcmpt  repair  or  replacement 
of  defective  units  and  to  ensure  that  the 
devices  will  be  operational  throughout  a 
train's  trip  in  most  instances,  FRA 
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believes  that  additional  safeguards  mu.st 
t)«  provided  when  a  train  experiences  a 
failure  of  its  tvvo-wav  EO'V  when 
operating  on  particularly  heavy  grades. 
FRA  believes  these  added  safeguards  are 
necessary  for  those  trains  that  operate 
over  sections  of  track  with  an  average 
grade  of  2  pert  efit  or  greater  fur  2 
continuous  miles.  (See  the  preceding 
"[Discussion  of  Clomnients  and 
Conclusions"  portion  of  this  document 
under  the  "Kn  Route  l-'ai lures"  heading 
for  a  detailed  discussion  of  these 
issues.) 

Section  232  25 

This  new  section  of  the  regulation 
contains  the  inspet;tion.  testing,  and 
calibration  requirements  related  to  EOT 
devic:es.  This  settion  contains  the 
provisions  previously  contained  in 
§2,12.1P(h)  tuit  with  some  revisions,  as 
noted  below. 

Suhset;tions  (a)  and  (b)  basically 
contain  the  provisiniis  previously 
contauied  in  *?  232, 19(h)(1)  and  (h)(2). 
Although  these  provisions  previously 
pertained  only  to  one-way  EOTs.  FRA 
intends  them  to  be  equallv  applicable  to 
two-wav  KOTs  and  proposed  that  in  the 
NPRM  at  !?  2.^2. 1 15  (59  FR  4773U).  The 
provisions  contain  the  language  "after 
each  installation"  as  proposed  in  order 
to  clarify  when  these  requirements  are 
to  be  performed 

Sulwei.tion  ((,)  contains  a  type  of 
performance  standard  test  that  is  to  be 
performed  at  the  initial  terminal  of  the 
train  or  at  tin?  [joint  where  a  two-way 
ROT  is  first  installed  on  the  train,  as  an 
EOT  device  may  not  always  be  installed 
at  the  initial  terminal.  At  these  locations 
the  devices  must  be  tested  to  ensure  that 
they  are  capable  of  initiating  an 
emergency  brake  application  from  the 
rear  of  the  train.  In  the  preceding 
discu.ssion.  FR,\  indicated  that  it 
intended  to  leave  it  to  the  railroad's 
discretion  as  to  how  this  test  will  be 
conducted.  FRA  recognized  that  there 
are  currently  four  different  ac  ceptable 
meth(jds  of  perforniiiig  this  test 
dumping  the  whole  train  into 
emergent, y  once  the  device  is  attached; 
(losing  the  angle  co<:k  on  the  last  one  or 
two  cars  and  then  activating  an 
emergency  (if  those  cars;  inspeftion  of 
the  emergency  valve  on  the  device  once 
it  is  aita(,hed  to  ensure  it  functions 
properly  without  placing  any  cars  into 
emergency;  and  hencti  testing  tlie 
devices  prior  to  their  being  armed  and 
placed  on  the  train  within  a  reasonable 
time  pxjriod  of  atta(  hing  the  device  to 
the  train.  I'RA  also  rioted  that  use  of  a 
methml  other  than  those  contained 
above  will  not  Ik;  pennitted,  if  FRA 
finds  that  it  does  not  sufficiently  ensure 
that  the  device  is  i^ipahle  of  initiating  an 


emergency  brake  application.  This 
subsection  also  requires  that  if  the 
testing  of  the  device  is  conducted  by  an 
individual  other  than  a  member  of  the 
train  crew  then  the  locomotive  engineer 
be  informed  that  the  test  was  performed. 
(See  the  preceding  "Discussion  of 
Comments  and  Conclusions"  portion  of 
this  document  under  the  "Inspection 
and  Calibration"  heading  for  a  detailed 
discussion  of  these  issues.) 

Subsection  (d)  contains  the 
calibration  and  recordkeeping 
requirements  for  EOT  devices  as 
previously  proposed  in  the  NPRM  at 
§232.1ir)(h)(,3)  (59  FK  47731).  FRA 
continues  to  believe,  based  on  its  own 
experiences  and  the  comments 
submitted,  that  these  devices  are  fairly 
reliable  and  can  be  operated  for  long 
periods  of  time  without  calibration 
problems.  FRA  believes  that  the  current 
92-day  requirement  is  excessive  due  to 
improved  technology  and  is  not 
consistent  with  the  reality  that 
calibration  of  these  devices  has  not 
proven  to  be  a  problem.  Furthermore. 
FRA  believes  that  much  of  the  abuse 
and  misuse  of  these  devices  cited  by  one 
commenter  will  be  corrected  due  to  the 
restrictions  imposed  on  trains  operating 
with  devices  that  are  defective  or  fail  en 
route.  (See  the  preceding  "Discussion  of 
Comments  and  Conclusions"  portion  of 
this  document  under  the  "Inspection 
and  Calibration"  heading  for  a  detailed 
discussion  of  these  issues.) 

Regulatory  Impact 

This  rulemaking  is  the  result  of  a 
specific  and  direct  legislative  mandate 
that  required  use  of  an  existing 
technology  to  prevent  accidents  caused 
by  obstructions  of  train  air  brake  lines. 
FRA  has  sought  to  c^rry  out  that 
mandate,  issuing  regulations  necessary 
for  safety.  FRA  has  also  (conducted  a 
regulatory  impact  analysis  and  an 
assessment  of  impacts  upon  small 
entities  under  the  Regulatory  Flexibility 
Act. 

The  final  rule  seeks  to  prevent  very 
serious  accidents  associated  with  loss  of 
braking  control  on  freight  trains, 
focusing  on  scenarios  posing  serious 
risk  while  avoiding  the  creation  of 
exceptions  that  could  undermine  the 
purpose  the  statute  sought  to  achieve. 
Analysis  conducted  in  support  of  this 
proceeding  has  assisted  in  the  crafting 
of  a  final  rule  that  provides  flexibility  to 
employ  various  technologies  to  achieve 
the  regulatory  purpose. 

The  analysis  below  reports  the  results 
of  economic  analysis  using  historical 
data  as  the  basis  for  estimating  future 
risk,  discusses  the  limitations  of  that 
approach,  and  indicates  the  agency's 
rationale  for  striking  the  balance 


included  in  the  final  rule.  A  key 
component  of  that  rationale  is  the 
recognition  that  the  actual  consequences 
of  catastrophic  accidents  are  difficult  or 
even  impossible  to  predict.  Given  the 
grave  potential  for  serious  consequences 
from  accidents  caused  by  loss  of  braking 
control  on  freight  trains,  FRA  has 
applied  that  focus  on  risk  reduction. 
The  natural  consequence  of  that  strategy 
is  relief  for  smaller  railroads  operating 
lighter  trains  at  reduced  speeds,  except 
in  the  limited  instances  where  very 
heavy  grades  must  be  negotiated. 

The  consequences  of  an  accident 
caused  by  a  run-away  train  tend  to  be 
extreme,  with  potential  for  deaths, 
economic  disruption  and  lasting 
environmental  damage.  An  example  of 
this  type  of  disaster,  discussed  below, 
occurred  on  February  1,  1996  in  Cajon 
Pass  in  California.  The  value  of 
casualties,  which  included:  2  fatalities. 
1  severe  injuiy.  and  32  minor  injuries 
(32  emergency  responders  required 
medical  treatment  due  to  inhalation  of 
toxic  chemicals)  combined  with 
damages  due  to  railroad  property 
damage  and  casualties,  would  be 
approximately  $9.8  million.  Costs  to  the 
United  States  Environmental  Protection 
Agency  for  monitoring  environmental 
clean-up  and  mitigation  (through  May 
1996)  were  $16,014.  The  costs  to  the  ' 
involved  railroad  for  environmental 
damages  were  estimated  at 
approximately  $4.2  million.  These 
damages  are  included  in  the  economic 
analysis  discussed  below  with  a  total 
value  of  approximately  $14  million,  for 
railroad  property,  casualties,  and 
environmental  damages. 

Executive  Order  12866  and  DOT 
Regulatory-  Policies  and  Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  regulatory 
policies  and  procedures  and  is 
considered  to  be  significant  under  DOT 
policies  and  procedures  (44  FR  11304) 
because  of  Congressional  and  public 
interest  in  promoting  rail  safety.  This 
final  rule  has  also  been  reviewed  under 
Exix;utive  Order  12866  and  is 
considered  "significant"  under  that 
Order.  Consequently.  FRA  has  prepared 
a  regulatory  evaluation  addressing  the 
economic  impact  of  the  proposed  rule. 
The  regulatory  evaluation  e.stimates  the 
economic  co-sts  and  consequences  of 
this  proposed  rule  as  well  as  its 
anticipated  benefits  and  impacts.  This 
regulatory  evaluation  has  been  placed  in 
the  docket  and  is  available  for  public 
inspection  and  copying  during  normal 
business  hours  on  the  Seventh  Floor. 
Office  of  Chief  Counsel.  FRA.  1120 
Vermont  Avenue.  N.W.,  Washington, 
D.C.  Copies  may  also  be  obtained  by 
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submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  Room  8201.  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 

Potential  costs  and  benefits  of  the 
proposed  rule  were  calculated  for  a  20- 
year  period  using  the  seven  percent 
discount  rate  required  by  Federal 
regulatory  guidelines.  It  is  estimated 
that  the  net  present  value  (NPV)  costs 
associated  with  the  rule  total 
approximately  $264  million  over  the  20- 
year  period  of  analysis.  Our  analysis  of 
the  historical  accidents  that  could  have 
been  prevented  by  two-way  EOTs 
indicates  that  about  three  accidents  per 
year  may  not  have  occurred  had  these 
devices  been  in  place.  Assuming  that 
the  same  type  of  accidents  would 


continue  to  occur  in  the  absence  of  two- 
way  devices,  we  have  calculated  that 
the  benefit  of  installing  these  devices 
will  result  in  a  reduction  of  accidents, 
casualties  and  damages  worth 
approximately  $92  million  over  20  years 
(again,  discounted  to  present  value). 

Although  FRA  identified  26 
potentially  preventable  accidents  in  its 
Notice  of  Public  Regulatory  Conference 
(61  FR  6615),  the  number  of  potentially 
preventable  accidents  was  reduced  to 
sixteen  for  purposes  of  this  regulatory 
impact  analysis  based  on  comments 
received  and  an  application  of  the 
provisions  of  this  final  rule  to  the 
factual  situations  of  each  of  the 
accidents.  In  quantifying  the  benefits 


related  to  this  final  rule,  FRA  generally 
identified  two  types  of  accidents  which 
could  be  prevented  through  the  use  of 
two-way  EOTs.  These  included 
accidents  due  to  brake  pipe  obstruction 
and  accidents  due  to  other  brake  related  ' 
problems,  Ari  effectiveness  rate  was 
then  assigned  to  each  of  the  accidents 
based  on  the  level  of  confidence  by  FRA 
safety  experts  that  the  accidents  c^ould 
have  been  prevented  had  the  train  been 
equipped  and  used  a  two-way  EOT,  The 
pioperty  damages  and  costs  related  to 
injuries  and  fatalities  associated  with 
each  of  the  potentially  preventable 
accidents  are  contained  in  Table  1 
below. 


Table  i— Potentially  Preventable  Accidents 


DATE 

PLACE 

CAUSE 

INJURIES          ''tIes' 

RR  PROP- 
ERTY UP- 
DATED TO 
12/95$ 

RATE  OF 
EFFEC- 
TIVENESS 

ACCIDENTS 
PREVENT- 
ABLE BENE- 
FIT 

910918 
910304 
920307 
920611 
931001 
931011 
931221 
931225 
940118 
940907 
941122 
941214 
950209 
950406 
960201 
960214 

Sprague,  WA 

Waterfall,  WY  

Kansas  City,  MO 

Money,  MS  

Keystone,  NB 

Fulton,  KY  

Wood,  lA  

Seward,  NB 

Cowen,  WV  

Gillette,  WY  

Tenn  Pass.  CO  

Cajon,  CA 

Nelsons,  Wl 

Argonne,  Ml  

Cajon,  CA 

E.  St.  Paul,  MN  

OBSTRUCTED  BRAKE 
PIPE. 

OTHER  BRAKE  RELAT- 
ED. 

OBSTRUCTED  BRAKE 
PIPE. 

OTHER  BRAKE  RELAT- 
ED. 

OBSTRUCTED  BRAKE 
PIPE. 

OTHER  BRAKE  RELAT- 
ED. 

OTHER  BRAKE  RELAT- 
ED. 

OBSTRUCTED  BRAKE 
PIPE. 

OBSTRUCTED  BRAKE 
PIPE. 

OTHER  BRAKE  RELAT- 
ED. 

OBSTRUCTED  BRAKE 
PIPE. 

OBSTRUCTED  BRAKE 
PIPE. 

OTHER  BRAKE  RELAT- 
ED. 

OTHER  BRAKE  RELAT- 
ED. 

OBSTRUCTED  BRAKE - 
PIPE. 

OBSTRUCTED  BRAKE 
PIPE. 

4 
4 
2 
2 
2 
0 
0 
4 
0 
0 
1 
3 
1 
0 
32 
9 

1 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
0 

1 

2 
0 

$4,327,634 
1,626,483 

492,307 

677,113 

2,653,038 

14,589 

428,535 
1,947,358 
1,381,380 
3,677,160 
1.503,495 
4,058.544 
30,696 

268.529 
3,756,294 
2,723,956 

0.9 
0.5 
0.9 
0.5 
0.9 
0.5 
0.5 
0.9 
0.9 
0.9 
0.9 
0.9 
0.9 
0.9 
0.9 
0.9 

$6,883,771 

824.041 

452.796 

343.956 

2.463,064 

7.295 

214,268 

3,575.122 

1 ,243,242 

3.309.444 

3.206.020 

3.936,999 

65.291 

2.671.676 

15.851.369 

3.504,965 

TOTAL  

65 

4 

29,567,109 

48.553.320 

Although  the  quantified  benefits  of 
the  proposed  rule  are  exceeded  by  the 
estimated  costs,  with  a  NPV  cost  of 
approximately  $172  million  over  20 
years.  FRA  believes  that  the  accident 
information  collec:ted  by  FRA  does  not 
adequately  reflect  the  true  costs  to 
society  due  to  brake-related  accidents. 
Further,  as  discussed  below. 


considerable  variation  in  accident 
severity  can  be  expected. 

The  potential  benefits,  which  have 
not  been  quantified  in  this  analysis  due 
to  a  lack  of  information,  may  equal  or 
substantially  exceed  the  benefits  which 
have  been  quantified.  As  shown  in  the 
most  recent  "preventable"  accidents 
identified  by  FRA,  there  is  a  significant 
risk  that  similar  accidents  in  the  future 


could  release  large  amounts  of 
hazardous  materials  which,  if  the 
accident  occurred  in  a  densely 
[Ktpulated  or  environmentally  sensitive 
area,  could  produce  truly  catastrophic 
results.  The  costs  of  evacuation  and 
medic;al  treatment  for  those  near  the 
accident  site  could  be  substantial,  and 
associated  road  closures  also  produce 
significant  e<;onomi(:  impact  to  trnvelers 
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and  the  communities  nearby.  Should  a 
hazardous  material  release  impact  a 
river  or  stream,  the  consequences  to 
wildlife  in  the  area  could  also  be  severe 
and  lasting.  The  costs  associated  with 
these  types  of  accidents  could  be 
extremely  high  and,  as  these  types  of 
costs  (potential  benefits)  have  not  been 
calculated  in  this  analysis,  the  t)enefit 
estimations  are  extremely  conservative. 
For  cost/benefit  analyses  to  serve  their 
purpose  well,  all  reasonably  foreseeable 
damages  should  be  accounted  for,  not 
merely  those  that  have  already  chanced 
to  occur. 

Evaluation  of  Risk  and  Requirements  to 
Equip  Trains 

The  FR.A,  recognizes  that  the  base  case 
e<;onomic  analysis  for  this  rulemaking 
suggests  caution.  Nevertheless,  the  FRA 
has  determined  that  e.xceptions  to  the 
requirement  for  two-way  KCTTs  should 
be  drawn  with  great  care,  respe<:ting  the 
intent  of  the  statutory  exceptions 
without  creating  potential  loopholes 
that  could  seriously  erode  the  beneficial 
safety  impacts  intended  by  the 
Congress.  In  doing  so,  FRA  has  been 
mindful  of  the  need  to  ensure  impacts 
on  small  entities  are  limited  to  the 
extent  possible  given  the  spe<;iri(: 
commands  of  the  congressional 
mandate.  These  choices  have  caused 
FRA  to  focus  on  train  speed,  grade,  and 
tonnage  as  critical  factors  in 
detennining  what  trains  should  be 
equipped  with  two-way  F.OTs  and  in 
determining  the  appropriate  response 
when  this  equipment  fails  en  route,  FRA 
has  proceeded  in  this  manner  both 
becau.se  the  agency  wished  to  be  faithful 
to  the  level  of  safety  determined  by  the 
statute  to  be  appropriate  m  this  context 
and  becau.se  a  common  sense  approach 
to  analysis  of  the  nppro[)riate  risks 
indi(.ales  the  need  to  act  decisively. 
This  approach  recognizes  the  role  of 
accident  frt;quency,  accident  causation, 
and  accident  severity. 

In  addition  to  performing  an 
economic  analysis  employing  historic 
accident  patterns  to  projeci  future  risk 
(and  thus  prospective  benefits).  FRA  has 
considered  the  potential  volatility  of  the 
future  risk  a.s.s(x:iated  with  absence  of 
two-way  EOTs.  When  the  Congress 
began  hearings  on  the  legislation  that 
underlies  this  rulemaking  in  1991, 
advocates  of  the  technology  wert;  hard- 
prt?s.sed  to  cite  specific  and  sustainable 
examples  of  accidents  potentially 
pn'ventahle  through  use  of  two-way 
telemetry   A  decade  had  |ust  closed 
during  which  cabooses  had  been 
r»;moved  from  trains,  and  initial 
experience  had  been  relatively 
favorable.  From  the  persjHjctive  of  1996, 
the  need  for  this  technnlogv  is  much 


more  evident,  with  the  frequency  of 
preventable  events  having  proven 
higher  than  would  have  been  expected. 
Accidents  preventable  by  this 
te<;hnology  but  involving  trains  not 
utilizing  the  technology  have  continued 
into  the  current  year,  notwithstanding 
the  fact  that  railroads  have,  in  fact, 
made  strides  toward  full  compliance 
with  two-way  EOT  requirements  by  the 
outside  statutory  deadline  of  December 
31,  1997  (an  effort  recently  accelerated 
to  meet  earlier  voluntary  deadlines). 

The  coasequences  of  an  accident 
depend  on  many  factors  which  may  not 
be  related  to  the  cause  of  the  accident, 
such  as  the  locijtion  of  the  train  or  the 
lading  if  transports.  In  either  a  densely 
populated  or  environmentally  sensitive 
area,  the  consequences  of  an  accident 
may  be  more  severe  than  an  accident  in 
a  less  critical  location.  Likewise,  a 
hazardous  materials  release  is  much 
more  lik(;ly  to  have  more  severe  effects 
(such  as  death,  explosions,  or 
environmental  damage)  than  a  grain 
spill  in  the  same  location.  When 
considering  the  potential  benefits  which 
may  be  produced  by  avoiding  the  type 
of  brake-related  accidents  targeted  by 
this  rule,  it  is  therefore  not  sufficient  to 
look  only  at  the  consequences  of  past 
accidents  with  similar  causes.  One 
should  also  look  for  indications  in  those 
past  accidents  for  the  rea.sonable 
potential  for  grfiater  catastrophe.  In  this 
context,  accidents  caused  by  loss  of 
braking  control  on  freight  trains  (as  can 
occur,  among  other  reasons,  due  to 
brake  pipe  obstructions)  tend  to  have  a 
rather  high  potential  for  casualties,  very 
substantial  property  damage,  and 
considerable  risk  of  environmental 
damage  when  hazardous  materials  are 
in  the  consist.  Because  derailment  or 
collision  will  often  occur  due  to 
overturning  on  curves  or  entering 
congested  areas,  third  party  casualties 
and  property  damage  can  also  be 
substantial. 

An  example  of  the  potential  severity 
of  an  accident  caused  by  loss  of  braking 
control,  other  than  those  noted  above, 
may  be  illustrated  by  the  circumstances 
surrounding  the  accident  occurring  on 
May  12,  1989  in  wlfich  a  Southern 
Pacific  Transportation  Company  train 
accelerated  out  of  control  descending  a 
2.2  percent  grade  into  San  Bernardino, 
California.  Two  employees  were  killed 
and  three  injured.  The  ac:cident 
de.stroyed  seven  residences  adjacent  to 
the  right-of-way,  killing  two  residents 
and  injuring  a  third.  A  14-inch  gasoline 
pipeline  which  may  have  been  damaged 
in  either  the  accident  or  ensuing  clean- 
up, ruptured  13  days  later,  n  suiting  in 
the  death  of  two  additional  residents, 
serious  injuries  to  two  residents,  and 


minor  injuries  to  16  others.  Eleven 
additional  homes  were  destroyed,  along 
with  21  motor  vehicles.  Total  property 
damages  in  the  derailment  and  pipeline 
rupture  exceeded  $14  million.  While 
this  accident  was  not  preventable 
through  use  of  a  two-way  EOT  system, 
exactly  the  same  consequences  could 
result  from  a  loss  of  control  that  would 
be  preventable  by  this  technology. 
Another  example  would  be  the 
accident  that  occurred  at  Helena, 
Montana,  on  February  2,  1989,  in  which 
freight  cars  from  a  Montana  Rail  Link 
train  rolled  eastward  down  a  mountain 
grade  and  struck  a  helper  locomotive 
consist,  slightly  injuring  two  crew 
members.  Hazardous  materials  in  the 
consist  included  hydrogen  peroxide, 
isopropyl  alcohol,  and  acetone.  Release 
of  these  hazardous  materials  later 
resulted  in  a  fire  and  explosions, 
necessitating  the  evacuation  of 
approximately  3,500  residents  of  Helena 
for  over  two  days.  According  to  the 
National  Transportation  Safety  Board, 
railroad  and  other  property  damage 
exceeded  $6  million,  and  all  of  the 
buildings  of  Carroll  College  sustained 
damage.  The  City  of  Helena  received 
154  reports  of  property  damage  from 
residents  within  a  three-mile  radius  of 
the  accident.  As  a  result  of  this  accident, 
the  Board  recommended  that  FRA 
"require  the  use  of  two-way  end-of-train 
telemetry  devices  on  all  caboo.seless 
trains  for  the  safety  of  railroad 
operations."  (NTSB  Report  RAR-89/05 
at  19-20,  76.)  Although  in  FRA's 
judgment  it  is  unlikely  that  the  Helena 
accident  would,  in  fact,  have  been 
prevented  by  a  two-way  EOT  system 
due  to  the  prior  gradual  leakage  of  brake 
pipe  pressure  from  the  train  line,  other 
potential  accidents  with  similar  or  even 
more  serious  consequences  certainly 
could  be  prevented. 

Consequently,  ba.sed  on  the  potential 
for  catastrophic  results  of  an  accident  of 
this  type,  FRA  cannot  make  the  finding 
that  a  less  restrictive  rule  would  be 
consistent  with  safety.  A  train  without 
the  ability  to  properly  control  its  speed 
and  .stop  due  to  brake  problems 
represents  an  unacceptable  risk  to 
tolerate,  given  the  availability  of 
relatively  inexpensive  and  highly 
reliable  technology  that  can  greatly 
reduce  or  even  eliminate  that  risk. 
Existing  types  of  automatic  train  brakes 
generally  fail  safe,  but  not  when  there  is 
an  obstruf:tion  of  the  train  line.  As  noted 
above,  train  line  obstructions  are  known 
to  occur.  The  technology  mandated  by 
this  rule  addresses  this  need,  and  use  of 
the  technology  will  provide  a  high  level 
of  confidence  that  the  failure  mode  will 
not  permit  a  catastrophe.  That  is,  it  is 
not  necessary  to  speculate  regarding  the 
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existuDK^  of  an  unai.coptahic  haznrti  nor 
ibe  etier.tivei'ess  of  the  couiitHrmcasiire. 
As  affirmecl  b)'  Iht  1092  congressional 
mandate,  it  woiil<i  be  irresponsible 
public  policy  to  Vkithiiohi  actioii  until 
the  occurrence  of  an  accident  or 
accidents  of  sufficient  niagnitude  to 
pennit  conipietiun  of  an  economic 
analysis  showing  a  positive  benefit-to- 
cnst  ratio  for  the  primary  case. 

FRA  believes  this  legislatively 
mandated  niie  balances  the  need  to 
reduce  the  risk  of  a  truly  catastrophic 
event  with  the  nee:'.]  to  minimize  costs 
to  f'r'.'ight  railroad  operations,  FRA  has 
not  been  able  to  identify  additional 
extfptions  to  the  requiremen;  for  two- 
v»'ny  GDTs  that  could  be  considered  to 
be  consistent  with  satety,  given  the 
tiar.ard  addressed  by  the  statutory 
mandate  and  the  realities  of  railroad 
oper;ition<^. 

Regulatory  Flexibility  Act 

The  Regulatory  l-'lexibijity  Act  of  1980 
(5  IJS.C.  6t)l  et  seq.)  requires  an 
assessment  of  the  impacts  of  proposed 
rules  on  small  entities  unless  tiie 
Secndarv'  cMrtifies  that  the  rule  will  not 
have  a  sif^iniicant  econoinic  impact  on 
a  substantial  number  of  small  entities. 

The  Sinal!  Business  Administration 
(SBA)  uses  an  indurtry  wide  definition 
uf  r.mrdi  business  i)ascd  (jn  emplovment. 
Railroads  are  considered  small  by  SRA 
liefinition  if  thev  employ-  fewer  tiian 
T'lOtJ  people.  VR\  typically  employs 
the  classificnficiii  system  of  the  .Surface 
Transportation  }:!uard  (S'lT3i,  which  is 
based  on  operating  revenue,  where  a 
Class  11  railroad  has  operating  ivvenue 
greater  or  i  qunl  to  S-tO  million  dollars 
but  less  dian  S2.').i.7  million  and  a  Class 
HI  railroad  has  operating  revenue  below 
$19  million.  This  proposed  rule  affects 
many  of  the  larger  reginna!  railrricds  and 
som.e  of  the  larger  short  line  railroads 
(i.e,  Class  II  and  \U  railroads).  After 
consulting  with  the  Olfice  of"Advo(acv 
of  the  SBA,  the  SI'H'KRA  chssilication 
system  was  used  in  this  analysis. 

Most  shoi'.  line  ladruadt  (Class  III) 
will  not  l>e  required  to  purchase  or  use 
two-way  EOTs,  and  thus  will  not  be 
ahef.ted  tiy  the  provisions  of  this  final 
rule.  The  American  Short  Line  Railroad 
Association  (ASLRA).  an  organization 
that  reprtjsents  short  line  railroads, 
submitted  comments  to  KRy\  Docket  No, 
PH-9  subsei^uent  to  the  p'lbhc 
regulatory  conference  conducted  m 
Marci;  of  1990  which  referenced  thn 
resiijis  ot  a  survev  thev  had  contluct'.'ci 
of  their  member  railroads  Tiieir  survey 
results  indicated  that  out  of  a  total  ot 
287  railroads  that  responded  to  the 
survey,  only  32  railroad'^  op"rate  at 
speeds  !(i  e,\(,ess  of  ,3(1  mph  and  only  21 
of  the  rrilroads  oporato  in  heavy  grades 


of  tno  perc:«'nt  o\'er  two  miles.  Of  the  21 
railroads  operating  in  these  heavy 
grades  17  oi  them  operate  trains  with  an 
average  tonnage  of  less  than  4.000 
Iraiii'ig  tons.  Th.e  ASLRA  recommended 
that  lower  tonnage  trains  be  excluded 
from  any  dehnition  of  heavy  grade. 
After  reviewing  the  accident  data.  \Rj\ 
has  adopted  a  dehnition  of  h.eavy  grade 
based  on  a  two-tier  approach  which 
permits  'rnias  operating  with  4,000 
trailing  ions  or  less  to  operate  over 
certain  heavy  grades  (le.-,s  than  2%  over 
2  miles)  wilh.jut  being  ctjuippect  with  a 
two-way  tm 

Although  the  ASLRA  did  not  have  an 
opportunity  to  coinmcni  on  the 
definition  of  hea\'y  grade  for  heavier 
trains,  conversations  with  ASLR/\ 
representatives  and  FR.\  track  experts 
indicate  that  betwi  tm  30  aufJ  70  percent 
of  short  line  railroads  operate  trains  in 
territory  where  an  average  giade  of  one 
percent  over  three  miles  would  be 
encountered.  However,  most  of  these 
railroads  do  not  operate  at  speeds 
greater  than  30  mph,  nor  do  they  have 
average  train  tonnage  in  excess  of  4,000 
trailing  tons,  h  is  believed  that  the  rule 
will  primarily  impact  only  those  short 
line  railroads  which  operate  in  heavy 
grades  of  two  percent  or  greater  over  a 
distance  of  luo  miles.  The  ASLR.'\ 
estimated  that  its  member  railroads 
would  nep.d  to  accjuire  approximately 
1.100  two-wa>  EOTs  to  <  omph  the 
{iropos.ai  submitted  by  the  .AAR.  in  the 
regulatory  impact  anaivsis  FRA 
estimated  the  nuinlwr  of  d';vices 
required  by  siioi-t  line  railroads  to  be 
1,I'![)  in  order  to  (  oinuly  witli  the  final 
rule. 

In  reviewing  the  economic  impact  of 
the  nile,  FR/\  has  conrhided  that  it  will 
have  a  small  economic  impact  on  small 
entities.  Therefore,  it  is  certified  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
piovisions  of  tlif  Rei-utatorv  Flexibility 
Act. 

FR.A.  has  prepared  a  re<.',uiatorv 
flexibility  as-ses,snient  addressing  the 
unpad  of  the  final  rule  on  smtdl 
entities.  The  regulatory  llexibiiUy 
as.sessment  has  been  placx-d  in  the 
docket  and  is  available  for  public 
insiiection  and  coping  during  normal 
Diislness  hours  in  on  the  Seventh  Floor. 
Office  u;  Chief  Counsel,  Kl^\,  1120 
Vermont  Avenue,  N.VV.,  Washington, 
DC.  Copies  may  also  be  obtained  b\ 
vuijinitting  a  written  requcsi  In  tht;  KRA 
Dof.ket  Clerk  at  Room  R201,  400  Seventh 
Street,  S.VV..  Washington,  D.C.  20590. 

Papcnvork  Rcdiirtinn  Art 

This  final  nde  contains  information 
collection  requirements.  Because  the 


policy  of  the  Federal  Government  is  to 
minimize  the  regulatory  record  keeping 
burden  jilaced  on  private  industry,  a 
.separate  analysis  ot  the  record  keeping 
burden  resulting  from  the  final  rule  was 
performed. 

FRA  will  submit  these  information 
collection  requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3.501  et  spq.  Persons  desiring  to 
comment  regarding  tlie  burden  estimate 
or  any  other  aspe<;t  of  this  collection  of 
infonnation,  including  suggestions  for 
reducing  this  burden,  should  submit 
their  views  in  wTiting  to:  Ms.  Gloria 
Swanson,  Office  of  Safety,  RRS-21, 
Federal  Railroad  Administration,  400 
Seventh  Street,  S.W.,  Room  8314, 
Washington,  D.C.  20590;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  ATTN:  Desk  Officer  for  FRA" 
(OMB  No.  2130-New).  New  Executive 
Office  Building,  726  Jackson  Place. 
N.W..  Room  3201.  Washington.  D.C. 
20.503.  Copies  of  any  such  comments 
should  also  be  submitted  to  the  Docket 
Clerk.  Office  of  Chief  Counsel,  Federal 
Railroad  Administration.  400  Seventh 
Street.  S.W.,  Room  8201.  Washington, 
D.C. 20590. 

OMB  is  rcxjuired  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  final  rule 
between  30  and  60  days  after 
publication  of  thi.s  docrument  in  the 
Federal  Register.  Therefore,  a  conunent 
to  OMH  IS  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

F'RA  cannot  impose  a  penalty  on 
persons  for  violating  information 
collection  requirements  when  they  do 
not  display  a  current  OMB  crmtrol 
number,  if  required.  FRA  intends  to 
obtain  current  OMB  c  ontrol  numbers  for 
any  new  or  revised  information 
collection  requirements  resulting  from 
this  rulemaking  action  prior  to  the 
effective  date  of  this  final  rule.  The 
OMB  control  number,  when  assigned, 
will  be  announced  by  separate  notice  in 
the  Federal  Register. 

Environmental  Impact 

FR.'\  lias  evaluated  this  final  rule  in 
accordance  with  its  prot;cdures  for 
ensuring  full  consideration  of  the 
environmental  impad  of  FR.^  actions, 
as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4,321  pt  spq.),  other  environmental 
statutes.  Executive  Orders,  and  IX)T 
Order  5610.1c.  It  has  been  determined 
that  this  final  rule  will  not  have  any 
effect  on  the  quality  of  the  environment. 
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Fcdfrnlism  Iiiipiir.:itions 

riiis  finnl  ruio  will  iiof  have  a 
siibstantini  efVct  on  the  States,  on  the 
n'latjonsliip  botvvtHMi  the  national 
gdverfHiisrit  on  the  States,  or  on  the 
distriluition  ot  power  and 
responsibilities  among  the  various 
levels  of  go^ernnieiif.  Thus,  in 
accordance  vvifli  [{\ecutive  Order  12612, 
preparation  of  a  FederaJism  Assessment 
is  not  warranted. 

List  of  Subjects 

l-)CFH  Part  232 

Railroad  safety,  Railroad  power 
brakes.  Two-way  end-of-train  devices. 

Ihe  Rule 

In  coPisuleratiun  of  the  foregoing,  FRA 
amends  chapter  II.  subtitle  B  of  title  49, 
(lode  of  Federal  Regulations  as  follows: 

PART  232— RAILROAD  POWER 
BRAKES  AND  DRAWBARS 

1.  I'tu' authority  cit.itum  for  part  232 
is  revised  to  reati  as  follows: 

.Authority:  44  i;..SC.  20102,  20103.  20107. 
2()10«,  201  U)-20112.  20114.  20133.  20301- 
JO«M,  20701    20703.  21301.  21302.  21304. 
■ind  21311.  l'ut>.  L   103-272  (1994);  and  49 
(TK  1  4<»(r),  (g),  ,md  Im). 

2.  Section  232.19  is  amended  by 
removing  paragraph  (h).  by  revising  the 
section  hcadiu!^  and  by  revising 
paragraph  (a)  to  read  as  follows: 

§232.19    Design  standards  for  one-way 
end-of-train  devices. 

(a)  .A  ont'-wav  end-of-train  device 
shall  be  cnmpnst^d  of  a  roar-of-train  unit 
(rear  unit  I  !o(  ated  on  the  last  car  of  a 
train  and  a  front-of-train  unit  (front  unit) 
located  in  the  i.ab  of  the  locomotive 
controlling  the  train. 
•         ♦         ♦         ♦         * 

3.  Sections  232.21,  232.23,  and  232.25 
are  added  to  read  as  follows: 

§232,21     Design  and  performance 
standards  for  two-way  end-ot-tram  devices. 

I  wo-wav  end-ot-tram  ;!^■vlc•*s  stiall  be 
designed  and  perform  with  the  features 
applicable  to  nne-wav  end-of-train 
tl'-vices  fi(;s(  r'bed  in  ti2,12.1i),  except 
those  included  in  4}232.1«(b)l3).  In 
addition,  a  two-way  end-of-train  device 
shall  he  designed  and  perform  with  the 
f^oUowMit;  features: 

(a)  An  eiiif!rgt!ii(:v  brake  application 
command  from  the  front  unit  of  the 
device  shall  activate  the  emergency  air 
valve  at  the  rear  of  the  train  within  one 
Mfcond. 

(b)  The  rear  unit  of  the  device  shall 
senii  .Hi  acknowledgment  message  to  the 
trout  unit  immediately  upon  receipt  of 
an  f^mergencv'  brake  application 
command.  1  he  front  unit  shall  listen  for 


this  acknowledgment  and  repeat  the 
brake  application  command  if  the 
acknowledgment  is  not  correctly 
received. 

(c)  The  rear  unit,  on  receipt  of  a 
properly  coded  command,  shall  open  a 
valve  in  the  brake  line  and  hold  it  open 
for  d  minimum  of  15  seconds.  This 
opening  of  the  valve  shall  cause  the 
brake  line  to  vent  to  the  exterior. 

(d)  The  valve  opening  and  hose  shall 
have  a  minimum  diameter  of  %  inch  to 
effect  an  emergency  brake  application, 

(e)  The  front  unit  shall  have  a 
manually  operated  sv/itch  which,  when 
activated,  shall  initiate  an  emergency 
brake  transmission  command  to  the  rear 
unit.  The  switch  shall  be  labeled 
"Emergency"  and  shall  be  protected  .so 
that  there  will  exist  no  possibility  of 
accidental  activation. 

(f)  The  availability  of  the  front-to-rear 
communications  link  shall  be  checked 
automatically  at  least  every  It)  minutes. 

(g)  Means  shall  be  provided  to 
confirm  the  availability  and  proper 
functioning  of  the  emergency  valve. 

(h)  Means  shall  be  provided  to  arm 
the  front  and  rear  units  to  ensure  the 
rear  unit  responds  to  an  emergency 
command  only  from  a  properly 
associated  front  unit, 

§232.23    Operations  requiring  use  of  two- 
way  end-of-tram  devices;  prohibition  on 
purctiase  of  nonconforming  devices. 
(a)  The  following  definitions  are 
intended  solely  for  the  purpose  of 
identifying  those  operations  subject  to 
the  requirements  for  the  use  of  two-wav 
end-of-train  devices. 

( 1 )  Heavy  grada  means: 

(i)  For  a  train  operating  v/ith  4.000 
trailing  tons  or  less,  a  section  of  track 
with  an  average  grade  of  two  percent  or 
greater  over  a  distance  of  two 
continuous  miles;  and 

(ii)  For  a  train  operating  wdth  greater 
than  4,000  trailing  tons,  a  section  of 
track  with  an  average  grade  of  one 
percent  or  greater  over  a  distance  of 
three  continuous  miles. 

(2)  Train  means  one  or  more 
locomotives  coupled  with  one  or  more 
rail  cars,  except  during  switching 
operations  or  where  the  operation  is  that 
of  classifying  (::ars  within  a  railroad  yard 
for  the  purpose  of  making  or  breaking 
up  trains. 

(3)  Ijncal  train  means  a  train  assigned 
to  perform  switching  en  route  which 
operates  with  4,000  trailing  tons  or  less 
and  travels  between  a  point  of  origin 
and  a  point  of  final  destination,  for  a 
distance  that  is  no  greater  than  that 
which  can  normally  be  operated  by  a 
single  crew  in  a  single  tour  of  duty. 

(4)  Woric  train  means  a  non-revenue 
service  train  of  4,000  trailing  tons  or  less 


used  for  the  administration  and  upkeep 
service  of  the  railroad. 

(5)  Trailing  tons  means  the  sum  of  the 
gross  weights — expressed  in  tons — of 
the  cars  and  the  lncomotivf>s  in  a  train 
that  are  not  providing  propelling  power 
to  the  train, 

(b)  All  trains  not  specifically  excepted 
in  paragraph  (e)  of  this  section  shall  be 
equipped  with  and  shall  u,se  either  a 
two-way  end-of-train  device  meeting  the 
design  and  pertbrnicmce  requirements 
contained  in  §  232  21  or  a  device  using 
an  alternative  technology  ♦u  perform  the 
same  function. 

(c)  Each  newly  manufactured  end-ol 
train  device  purchased  by  a  railroad 
after  (one  year  from  date  of  publication) 
stiall  be  a  two-vva}  end-of-train  device 
meeting  the  design  and  performance 
requirements  CQ..t  .inc-u  in  §  232.21  or  a 
device  using  an  alternative  technology 
to  perform  the  sani*-  funr.tion. 

(d)  Each  two-way  end-of-train  device 
purchased  by  any  person  prior  to 
promulgation  of  these  regulations  shall 
he  deemed  to  meet  the  design  and 
performance  requirements  contained  in 
§232.21. 

(0)  The  following  types  of  trains  are 
excepted  from  tlie  requirement  for  the 
use  of  a  two-w-ay  end-of  train  device: 

(1)  Trains  with  a  locomotive  capable 
of  making  an  emergency  brake 
ajiplication,  through  a  command 
effected  by  telemetry  or  by  a  crew 
member  in  radio  contact  with  the  lead 
(controlling)  locomotive,  located  in  the 
rear  third  of  the  train  letigth; 

(2)  Trains  operating  in  the  push  mode 
vv:lh  the  ability  io  effectuate  an 
emergency  brake  application  from  the 
rear  of  the  train; 

(3)  Tra'ns  with  an  operational  caboose 
placed  at  the  rear  of  the  train,  carrying 
one  or  more  crew  members,  that  is 
equipped  with  an  emergency  brake 
vnlve; 

(4)  Trains  operating  with  a  secondary, 
fully  independent  braking  system 
capable  of  safely  stopping  the  train  in 
the  event  of  failure  of  the  primary 
system: 

(5)  Trains  that  do  not  operate  ever 
heavy  grades  and  do  not  exceed  30  mph: 

(fi)  Local  trains  as  defined  in 
paragraph  (a)(3)  of  this  section  that  do 
not  operate  ovt^r  heavy  grades; 

1 7,1  Work  trains  as  defined  in 
paragraph  ta)(4)  of  this  section  ttiat  do 
not  operate  over  heavy  grades; 

(8)  Trains  that  operate  exclusively  on 
track  that  is  not  part  oi  the  i^eneral 
railroad  system;  and 

(9)  Passenger  trains  with  emergency 
biakes 

(fj  If  a  tram  is  required  to  ii.se  a  two- 
way  (uid-ot-tniin  device 

(1)  That  device  shall  be  arn:ed  and 
operable  from  the  time  a  train  departs 
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from  the  point  where  the  device  is 
installed  until  the  train  reaches  its 
destination. 

(2)  The  rear  unit  batteries  shall  be 
sufficiently  charged  at  the  initial 
terminal  or  other  point  where  the  device 
is  installed  and  throughout  the  train's 
trip  to  ensure  that  the  end-of  train- 
device  will  remain  operative  until  the 
train  reaches  its  destination. 

(g)  If  a  two-way  end-of-train  device  or 
equivalent  device  fails  en  route  (i.e.,  is 
unable  to  initiate  an  emergency  brake 
application  from  the  rear  of  the  train 
due  to  certain  losses  of  communication 
or  due  to  other  reasons),  the  speed  of  the 
train  on  which  it  is  installed  shall  be 
limited  to  30  mph  until  the  ability  of  the 
device  to  initiate  an  emergency  brake 
application  from  the  rear  of  the  train  is 
restored.  This  limitation  shall  apply  to 
a  train  using  any  device  that  uses  an 
alternative  technology  to  serve  the 
purpose  of  a  two-way  end-of-train 
device.  With  regard  to  two-way  end-of- 
train  devices,  a  loss  of  communication 
between  the  front  and  rear  units  will  be 
considered  an  en  route  failure  only  if 
the  loss  of  communication  is  for  a 
period  greater  thin  16  minul.  s  and  30 
seconds. 

(1)  If  a  two-way  end-of-train  device 
fails  en  route,  the  train  on  which  it  is 
installed,  in  addition  to  observing  the 
30-mph  speed  limitation,  shall  not 
operate  over  a  section  of  track  with  an 
average  grade  of  two  percent  or  greater 
over  a  distance  of  two  continuous  miles, 
unless  one  of  the  following  alternative 
measures  is  provided: 

(i)  Use  of  an  occupied  helper 
locomotive  at  the  end  of  the  train.  This 
alternative  may  t>e  used  only  if  the 
following  requirements  are  met: 

(A)  The  helper  locomotive  engineer 
will  initiate  and  maintain  two-way 
voice  radio  communication  with  the 
engineer  on  the  head  end  of  the  train; 


this  contact  shall  be  verified  just  prior 
to  passing  the  crest  the  grade. 

(B)  If  there  is  a  loss  oi  communication 
prior  to  passing  the  crest  of  the  grade, 
the  helper  locomotive  engineer  and  the 
head-end  engineer  shall  act  immediately 
to  stop  the  train  until  voice 
communication  is  resumed,  if  this  can 
be  done  safely. 

(C)  If  there  is  a  loss  of  communication 
once  the  descent  has  begun,  the  helper 
locomotive  engineer  and  the  head-end 
engineer  shall  act  to  stop  the  train  if  the 
train  has  reached  a  predetermined  rate 
of  speed  that  indicates  the  need  for 
emergency  braking. 

(D)  The  brake  pipe  of  the  helper 
locomotive  shall  be  connecied  and  cut 
into  the  train  line  and  tested  to  ensure 
operation. 

(ii)  Use  of  an  occupied  caboose  at  the 
end  of  the  train  with  a  tested, 
functioning  brake  valve  capable  of 
initiating  an  emergency  brake 
application  from  the  caboose.  This 
alternative  may  be  used  only  if  the  train 
service  employee  in  the  caboose  and  the 
engineer  on  the  head  end  of  the  train 
establish  and  maintain  two-way  voice 
radio  communication  and  respond 
appropriately  to  the  loss  of  such 
communication  in  the  same  manner  as 
prescril>ed  for  helper  locomotives  in 
paragraph  (g)(lJli)  of  thi.s  section. 

(iii)  Use  of  a  radio-controlled 
locomotive  in  the  rear  third  of  the  train 
under  continuous  control  of  the 
engineer  in  the  head  end  by  means  of 
telemetry,  but  only  if  such  radio- 
conti oiled  locomotive  is  capable  of 
initiating  an  emergency  application  on 
command  from  the  lead  (controlling) 
locomotive. 

§  232.25    Inspection  and  testing  of  end-of- 
train  devices. 

(a)  After  each  installation  of  either  the 
front  or  rear  unit  of  an  (ind-oflrain 
device,  or  both,  on  a  train  and  before  the 


train  departs,  the  railroad  shall 
determine  that  the  identification  code 
entered  into  the  front  unit  is  identical  to 
the  unique  identification  code  on  the 
rear-of-train  unit. 

(b)  After  each  installation  of  either  the 
front  or  rear  unit  of  an  end-uf-train 
device,  or  both,  the  functional  capability 
of  the  device  shall  be  determined,  after 
charging  the  train,  by  comparing  the 
quantitative  value  displayed  on  the 
front  unit  with  the  quantitative  value 
displayed  on  the  rear  unit  or  on  a 
properly  calibrated  air  gauge.  The  end- 
of-train  device  shall  not  be  used  if  the 
difference  between  the  two  readings 
exceeds  three  pounds  per  square  inch. 

(c)  A  two-way  end-of-train  device 
shall  be  tested  at  the  initial  terminal  or 
other  point  of  installation  to  ensure  that 
the  device  is  capable  of  initiating  an 
emergency  power  brake  application 
trom  the  rear  of  the  train.  If  this  test  is 
conducted  by  a  person  other  than  a 
member  of  the  train  crew,  the 
locomotive  engineer  shall  be  informed 
that  the  test  was  performed 

(d)  The  telemetr\'  equipment  shall  he 
calibrated  for  accuracy  according  to  the 
manufacturer's  specifications  at  least 
everv  36,5  davs.  The  date  of  the  last 
calibration,  the  location  where  the 
calibration  was  made,  and  the  name  of 
the  person  doing  the  calibration  shall  be 
legibly  displayed  on  a  weather-resistant 
sticker  or  other  marking  device  affixed 
to  the  outside  of  both  the  front  unit  nnd 
the  rear  unit. 

4.  Appendix  A  to  Part  2.32— 
"Schedule  of  Civi!  Penalties"  is 
amended  t;y  removing  the  entry  for 
§  232.19(h)  and  bv  adding  entries  for 
§§232  21    232.2.3'.  and  232.25  f(.  rend  as 
follows: 

Appendix  A  to  Part  232 — Schedule  of 
(livil  Penalties 
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Section 


Violation 


Willful  viola- 
tion 


232.21     Two- 

way  EOTs: 

(a)-(h)  De- 

sign 

Standards 

2.500 

5,000 

23223    Operat- 

ing Standards: 

(b)  Failure  to 

equip 

5,000 

7,500 

(c)  Pur- 

chases .... 

2.500 

5,000 

7,500 


Section  Vidation       ^""l^'  ^*°^- 

tion 


if)^  1  >  Device 
no:  armed 
or  oper- 
able      5.000 

(2)  In- 
suffi- 
cient 
Dai 
'ery 
char 

qe  2,500 

\g)  f"  rouie 
failures  5,000 

23225     Inspec 
tiof!  and  fes' 
ing 
(a)  Unique 
code  2,500 


Section 

Violation 

Willful  viola- 
tion 

(b)  Compar- 
ing values 

(c)  Test  of 
emer- 
gency ca- 
pability .... 

(d)  Calibra- 
tion   

2,500 

5,000 
2,500 

5,000 

7,500 
5,000 

J-  f^f^        Issued  in  Washington,  D.C.,  on  December 
^■"^     27.  1996. 

7,500     S-  Mark  Lindsey, 

Acting  Administrator. 

(FR  Doc.  96-33364  Filed  12-31-96;  8:45  am] 
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Presidential  Determination  No.  97-1 1  A— 
Determination  Pursuant  to  Section  523  of 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  97-11  A  f)f  Dt>f  embrr  fi,  1991; 

Determination  Pursuant  tc  Section  523  of  the  Foreign  Oper- 
ations. Export  Finanrino.  and  Related  Proj^rams  Appropria- 
tions Act,  1997  (as  Enacted  in  Publi(    Law  104-208) 


Memorandum  tor  the  Secretary  of  Stale 

Piirsuant  to  section  523  o!  (Me  Foreign  Oporntlf:;-  F\[)nr!  Fin^nciim.  ,.-m! 
Related  Programs  Appropriations  Ac  iM^r  ;,;>  t'.-,,i;  ifc  ::,  i^uiiiu;  i,a\\  liJ4- 
2QR)  I  horeb\-  reitifv  that  wi'lihoiding  from  inU-rri.ition ji  tin, ^m  ia!  :ns;:tu- 
tions  and  other  iiii(^rn,itiona!  organizations  and  p:;;^r;in:s  func^  apf)ro[!ri::ted 
or  otherwise  made  available  pursuant  to  thai  -\l'.  is  Lontrar>  to  the  national 
intf:;()st. 

\ou  arp  H;!tii()riz(ni  anti  dinHitefi  [<:  publish  this  deterrnm.ition  .;i  uic  Federal 
Register 


Xr^XivGuM  <r^AM^3^^ 


IFR  Doc.  96-33393 
Filed  12-31-96:  8:45  am] 
Hilling  code  4710-10-F 
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REMINDERS 

e  Items  in  this  Nst  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  TODAY 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  planning  purposes; 
designation  of  areas 
Connecticut;  published  '  i  ■ 
15-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Television  Ixoadcastinq: 
Children's  television 
broadcast  services; 
published  8-27-96 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system: 

Employees  selection  and 
compensation  and 
Finarx^  Office  Director 
selection;  Federal 
regulatory  reform, 
published  1-2-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Meckca/e: 
Medicare  payment 
suspension  charges  and 
determination  of  allowable 
interest  expenses. 
put>lished  12-2-96 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arbitration  royalty 
panel  rules  and  regulations 
technical  amendments, 
published  12-2-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  otiicers  and 
seamen 

Commercial  vessel 
personnel,  chemical  drug 
and  alcohol  testing 
programs:  drug  testing  in 
foreign  waters,  published 
12-18-96 
Regattas  arid  marine  parades 
Events  requiring  permits, 
written  notices,  or  neither 
identification,  published  6 
26-96 
TRANSPORTATION 
DEPARTMENT 

Air  travel,  nondiscrimination  on 
basis  of  disability 


Lifts  and  txjarding  facilitation 
devices   etc 

Correction,  published  1-2- 
97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Pran  &  Whitney,  published 

12-2-96 
Transport  category 
airplanes  - 

Cartxjn  dioxide,  allowable 
concentration  m  cabins, 
published  12-2-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Intermodal  transportation; 
published  8- '9-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Occupant  crash  protection- 
.Smart  air  bags,  vehicles 
without:  warning  lathe's, 
manual  cuiotf  switcnes, 
etc    reduction  of 
dangerous  impacts  on 
children,  published  1-2- 
97 

TREASURY  DEPARTMENT 
Fiscal  Service 

Book-entry  Treasury  bonds, 
notes,  and  bills 
Revised  Article  8  of  Uniform 
Commercial  Code, 
determination  of 
substantially  identical 
State  statute,  California; 
published  '  2  97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Employment  taxes  ana 
collection  of  income  taxes  at 
source 

Form  W-4;  electronic  filing; 
published  1-2-97 
Excise  taxes 
Return  and  time  for  filing 
requirement;  published  1- 
2-97 

income  taxes 
Controlled  foreign 
corporations;  foreign  base 
company  and  foreign 
personal  nolding  company 
income,  definitions; 
published  ■>  ?-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits. 
Adult  day  health  care, 
community  residential 


care,  and  veterans  with 
alcohol  and  drug 
dependence  disorders 
contract  programs- 
Incorporations  by 

reference;  update; 

published  12-2-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Administrative  regulations: 
Nonstandard  underwnting 
classification  system; 
comments  due  by  1-6-97; 
published  11-7-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Meat'bone  separation 
machinery  and  meat 
recovery  systems;  data 
and  informationsolicitation; 
comments  due  by  1-7-97; 
published  11-8-96 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Electric  transmission 
specifications  and 
drawings  (34.5  kV  to  69 
kV  and  115  kV  to  230 
kV)  for  use  on  RUS 
financed  electnc  systems; 
comments  due  by  1-7-97; 
published  n-8-96 

COMMERCE  DEPARTMENT 

Acquisition  regulations: 
Acquisition  processes; 
streamlining;  comments 
due  by  1-10-97;  published 
11-26-96 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

West  Coast  steelhead; 
comments  due  by  1-6-97; 
published  10-29-96 
Fishen/  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
Reef  fish  fishery  of  Gulf 
of  Mexico;  comments 
due  by  1-9-97, 
published  1 1-25-96 
Northeastern  United  States 
fisheries- 
Atlantic  mackerel,  squid, 
and  butterfish; 


comments  due  by  1-6- 
97;  published  12-11-96 
Summer  flounder,  scup, 
and  Blacl<  Sea  bass; 
comments  due  by  1-6- 
97;  published  12-9-96 
West  Coast  States  and 
Western  Pacific  fisheries- 
Western  Pacific  bottomfish 
fishery;  comments  due 
by  1-10-97;  published 
11-27-96 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
sen/ices  (CHAMPUS): 
Health  promotion  and 
disease  prevention  visits 
and  immunizations; 
comments  due  by  1-6-97, 
published  11-5-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Headquarters  policy  support 
contractors;  eligibility; 
comments  due  by  1-6-97; 
published  11-7-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Colorado;  comments  due  by 
1-6-97;  published  12-6-96 
Clean  Air  Act: 
State  operating  permits 
programs- 
Connecticut;  comments 
due  by  1-6-97; 
published  12-6-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communlcations- 
Non-voice  non- 
geostationary  mobile 
satellite  service; 
comments  due  by  1-6- 
97;  published  12-31-96 
Practice  arxJ  procedure: 
Formal  complaints  filed 
against  common  carriers; 
processing;  comments 
due  by  1-6-97;  published 
12-26-96 
Radio  stations;  table  of 
assignments; 

Colorado;  comments  due  by 
1-6-97;  published  12-10- 
96 
Mississippi;  comments  due 
by  1-5-97;  published  12-2- 
96 
Missouri;  comments  due  by 
1-6-97;  published  12-2-96 

Utah;  comments  due  by  i- 
6-97;  published  12-2-96 

Washington;  comments  due 
by  1-6-97;  published  12-2- 
96 


UMI 


FEDERAL  RESERVE 
SYSTEM 

Truth  in  lendinq  (Regulation 
Z); 

Otticial  staff  commentar/: 
comments  due  by  1-6-97: 
published  11-27-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives 

Adjuvants,  production  aids, 
and  sanitizers- 

i,4-b;s((2.4,6- 
tninethylphenyljamino]- 
9,1 0-anthracenedione: 
comments  due  by  '-9- 
97,  published  ^ 2- 10-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Geothermal  resources  leasing 
and  operations;  comments 
aue  by  •-5-97,  publisned 
10-8-96 

Land  resource  management 
Land  exchanges,  comments 
due  by  --5-97:  published 
12-6-96 

Management,  use,  and 
proteciion  0*  pubMc  lands 
Criminal  penalties  for 
misuse,  comments  due 
by  '-6-97.  published 
1 --7-96 
Minerals  m,anagement 
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Surface  management  of 
mineral  activities  within 
Bodie  Bowl  under  1994 
Bodie  Protection  Act; 
comments  due  by  '-7-97, 
published  1 1  -8-96 

JUSTICE  DEPARTMENT 

Conflict  of  interests,  comments 
due  by  1-9-97,  published 
1 '  -25-96 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

institutional  management 
Incoming  publications,  nudity 
or  sexually  explicit 
material  or  information. 
distribution  to  inmates 
comments  due  D>'  "-6-97 
published  '  '-6-96 

LABOR  DEPARTMENT 

Conflict  of  interests;  comments 

due  Dy  '-6-97;  published 
-6-96 

NUCLEAR  REGULATORY 
COMMISSION 

Enforcement  actions  domcv 

and  procedure 

Radiation  protection 
prog'am,s,  comments  due 
by   1-9-97;  Dubiisned  12- 
'0-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Empioymien: 
Temporal-)  and  term 
employment    appo:nt:ng 


system  streamlining 
comments  due  by  i  "C 
97.  published  12-'  "-9t 
Voting  rights  program 
JeMerson  and  Galveston 
Counties,  Tx,  comments 
due  by  '-9-97   published 
•2-'0-96 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 

Nonm.anutacture  rule, 
waivers-- 

Airtxjrne  integrated  data 
components;  comments 
due  by  '-6-97 
publisned  "2- '3  96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations 
Louisiana,  comme'^ts  Cue  C, 
■-"0-97    p.jpiishec  '2  2~ - 
56 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airwcrthiness  directives 
Airbus    co.mments  due  by  1- 

8-97.  pubiisnec  '  ■  29-96 
AlliedSignai  inc  ,  cc-r-rnents 

due  b\    "-6-97    pubi'snec 

•■-5-96 
Bombardier    comnen's  Que 

by  1-6-97    DuDiisneo  11-6- 

96 


Class  E  airspace,  comments 
due  by  '-7-97    pubtistieo 

'■  27-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Tratlic 
Safety  Administration 

Motor  ve*^icie  safety 
standards 

Moto'  .enicies    moto' 
•  e'licie  engines  ana  the 
en.i-onment.  mtemationa 
'egjiator.  narmomzation, 
comments  due  Dv    •-6-97, 
pjbi'Shec  "  "-■4-ot5 

TRANSPORTATION 
DEPARTMENT 

Transponation  Statistics 
Bureau 


Motor 


"■•ancia'  and 


Operating  Data  Collection 
Program  Negotiated 
Rulemaking  Committee 

Intent  to  establish; 
commern?  due  by  1-8-97, 

[-'^.-b'.shec  "2-9-96 

TREASURY  DEPARTMENT 
internal  Revenue  Service 

^'come  taxes 

Magne'c  r-,ea.a  filing 
'equirements  for 
i'^formation  returns; 
comments  due  by   1-6-97; 
published  *0-'0-96 
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CFR  ISSUANCES  1997 

Complete  Listing  of  1996  Editions  and  Projected 

January,  1997  Editions 

This  list  sets  out  the  CFR  issuances  for  the  1996  editions  and 
projects  the  puWicatlon  plans  for  the  January,  1997  quarter.  A 
projected  schedule  that  will  include  the  April,  1997  quarter  will 
appear  in  the  first  Federal  Register  issue  of  April. 

For  pricing  information  on  available  1996-1997  volumes 
consult  ttie  CFR  checklist  wtiich  appears  every  Monday  In 
the  Federal  Register. 

Pnoiig  Information  is  not  available  on  protected  issuances  The 
weel^ly  CFR  checitlist  and  the  monthly  List  of  CFR  Sections 
Affected  will  continue  to  provide  a  cumulative  list  of  CFR  titles 
and  parts,  revision  date  and  price  of  each  volume 
Nomially,  CFR  volumes  are  revised  according  to  trie  !oiicwinq 
schedule; 

Titles  1-16 — January  1 
Titles  17-27— April  1 
Titles  28-41— July  1 
Titles  42-50— October  i 

All  volumes  listed  tselow  will  adhere  to  these  scheduled  revision 
dates  unless  a  notation  m  the  listing  indicates  a  different  revision 
date  for  a  particular  volume. 

Titles  revised  as  of  January  1,  1996: 

Tltie 

CFR  Index  200-End 


1-2  (Revised  as 

Of  Feb.  1, 

10  Parts: 

1996) 

0-50 

51-199 

3  (Compilation) 

20C^399 
400-499 

4 

500-End 

5  Parts: 

11 

1-699 

700-1199 

12  Parts: 

1 200-End 

1-199 
200-2-9 

6  [Reserved] 

220-299 
300-499 

7  Parts: 

500-599 

0-26 

500-End 

27-45 

46-51 

13  (Revised  as  of  Mar   1 

52 

. 

-996) 

53-209 

210-299 

14  Parts: 

300-399 

1-59 

400-699 

60-139 

700-899 

140-199 

900-999 

200- '199 

1000-1199 

1 200-End 

1200-1499 

1500-1899 

15  Parts: 

1900-1939 

0-299 

1940-1949 

300-799 

1950-1999 

800-End 

2000-End 

16  Parts: 

8 

0-149 
1 50-999 

9  Parts: 

1000-End 

1-199 

Titles  revised 

as  of  April  1, 

1996: 

TItte 

17  Parts: 

200-239 

1-199 

240-End 

200-219  (Revised  May  1,  1996) 

18  Parts: 

220-499  (Revised  May  1,  1996) 

1-149 

500-699  (Revised  May  1,  1996) 

1 50-279 

700-S99  (Revised  May  1 ,  1996) 

280-399 

900-1699  (Revised  May  1, 

40O-End 

1996) 

1 700-End  (Revised  May  1 , 

19  Parts: 

1996) 

1-140 

141-199 

25 

20O-End 

26  Parts: 

20  Parts: 

1  (§§1.0-1-1.60) 

1-399 

1  (§§1.61-1.169) 

400-499 

1  (§§1.170-1.300) 

500-End 

1  (§§1.301-1.400) 

1  (§§1.401-1.440) 

21  Parts: 

1  (§§1.441-1.500) 

1-99 

1  (§§1.501-1.640) 

100-169 

1  (§§1.641-1.850) 

170-199 

1  (§§1.851-1.907) 

200-299 

1  (§§1.908-1.1000) 

300-499 

1  (§§1.1001-1.1400) 

500-599 

1  (§1.1401-End) 

600-799 

2-29 

800-1299 

30-39 

1300-End 

40-^9 

50-299 

22  Parts: 

300-^99 

1-299 

500-599  (Cover  only) 

300-End 

600-End 

23 

27  Parts: 

1-199 

24  Parts: 

200-End 

0-199  (Revised  May  l.  1996) 

Titles  revised  as  of  July  1,  1996: 
TMe 


28  Parts: 

0-42 
43-End 

29  Parts: 
0-99 
100-499 

500-699 

900-1899 

1900-1910.999 

1910 1000-End 

1911-1925 

1926 

1927-End 

30  Parts: 

1-199 

200-699 

700-End 

31  Parts: 

0-199 
200-End 

32  Parts: 

1-190 

191-399 

400-629 

630-699  (Cover  only) 

700-799 

800-End 

33  Parts: 

1-124 

125-199 

200-End 


34  Parts: 

1-299 

300-399 

400-End 

35 

36  Parts: 

1-199 
200-End 

37 

38  Parts: 

0-17 
1&-End 

30 

40  Parts: 

1-51 

52 

53-59 

60 

61-71 

72-80 

81-85 

86 

87-135 

136-149 

150-189 

190-259 

260-299 

300-399 

400-424 
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425-«99 
700-789 
790-End 


41  Parts: 

Chs.  1-100 
Ch.  101 
Chs.  102-200 
Ch.  201 -End 


Titles  revised  as  of  October  1,  1996: 

TltJe 


42  Parts: 

1-<399 

400-429 

430-ErxJ 

43  Parts: 

1-999 
lOOO-End 

44 

45  Parts: 

1-199 
200-499 
500-1199 
120O-Er)d 

46  Parts: 

1^0 

41-69 

70-«9 

90-139 

140-155 

156-165 

166-199 

200-499 

500-End 

47  Parts: 


0-19 

20-39 

40-69 

70-79 

80-End 

48  Parts: 

Ch.  1  (1-51) 
Ch.  1  (52-99) 
Ch.  2  (201-251) 
Ch.  2  (252-299) 
Chs.  3-6 
Chs.  7-14 
Ch.  15-28 
Ch.  29-End 

49  Parts: 

1-99 

100-185 

186-199 

200-399 

400-999 

1000-1199 

1200-End 

50  Parts: 

1-199 
200-599 


Projected  January  1,  1997  issuances: 

TttJe 


CPR  incJex 

1-199 

200-End 

1-2  (Revised  as  of  Feb.  1, 

1997) 

10  Parts: 

0-50 

3  (Compilation) 

51-199 

200-199 

4 

500-End 

5  Parts: 

11 

1-699 

700-1199 

12  Parts: 

1200-End 

i-'99 

200-219 

6  [Reserved] 

220-299 

300-^99 

7  Parts: 

500-599 

0-26 

600-End 

27-52 

53-209 

13 

210-299 

300-399 

14  Parts: 

400-699 

1-59 

700-899 

60-139 

900-999 

140-199 

1000-1199 

200-1199 

1200-1499 

1200-End 

1500-1899 

1900-1939 

15  Parts: 

1940-1949 

0-299 

1950-1999 

300-799 

200O-End 

800-End 

8 

16  Parts: 

0-999 

9  Parts: 

lOOO-End 

VI 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— JANUARY  1997 


This  table  is  used  bv  the  Offi(.e  of  the 
Federal  Register  to  rompiite  certain 
dates,  such  as  effective  dates  ami 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  dav 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


1997 


Date  Of  FCi 
cnjBLiCA-riON 

15  DAYS  AFTER 
PueuCATKDN 

30  DAYS  AFTER 
PUBLICATION 

45  OA^S  A^TER 
PUBLiCATION 

60  DAfS  AFTEP 
P'jBLICATIQN 

90  DAYS  AFTER 
PUBLICATION 

January  2 

January  1  7 

February  3 

February  18 

March  3 

April  2 

January  3 

January  21 

February  3 

February  18 

March  4 

April  3 

January  6 

January  21 

February  5 

February  20 

March  7 

Apnl  7 

January  7 

January  22 
January  23 

Febmary  6 
February  7 

February  21 

March  10 

April  7 

January  8 

February  24 

March  10 

Aphl  8 

Januarv  9 

Jd'-'-ar-y  2^ 

February  10 

Februa'-y  24 

March  10 

Apnl  9 

January  10 

January  27 

February  10 

February  24 

March  1 1 

Apnl  10 

January  13 

January  28 

February  12 

February  27 

March  14 

April  14 

January  14 

January  29 

February  13 

February  28 

March  17 

Apnl  14 

Jar-.'jary  15 

January  30 

February  14 

March  3 

March  17 

Apnl  15 

January  16 

January  31 

February  18 

March  3 

March  17 

April  16 

January  17 

February  3 

February  18 

Msrch  3 

March  16 

Apnl  17 

January  21 

February  5 

February  20 

March  7 

March  24 

April  21 

January  22 

February  6 

February  21 

March  10 

March  24 

April  22 

January  23 

February  7 

February  24 

March  10 

March  24 

April  23 

January  24 

February  10 

February  24 

March  10 

March  25 

April  24 

Jc'.ruii':-,  2i 

Ft-truar)   11 

Fet)ruary  26 

Ma'cr  13 

March  28 

Apnl  28 

January  28 

February  12 

February  27 

March  14 

March  31 

Apr:!  28 

January  29 

February  13 

February  28 

March  17 

March  31 

Apni  29 

January  30 

February  14 

March  3 

March  17 

March  31 

Apnl  30 

January  31 

February  18 

March  3 

March  17 

April  1 

May  1 

UMI 


Pubfio  Laws 


105th  Congress.  1st  Session.  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress.  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents  US 
Government  Printing  Office.  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register  ^or 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  httpV/www  access 

dpo,gov/su_docs/ 


G'der  Processing  Code 

*  6216 


Superintendent  of  Documents  Subscriptions  Order  F 


itrn' 


S3 


I I    1  H.^.  enter  niv  suh>eriniii)n'.N*  av  tolli>ws: 


VISA 


Charge  your  order    JBWPtt 
tts  Easy'    >tB09' 


Ka\  M)ur  orders  i2(.'2i  512-2250 
Phone  \()ur  orders  i202i  512-!S(K» 


._  subveriptionv  .-,  PlBLir  I.  WVS  for  th.   lO'^rh  Congress,  1st  Session.  1997  for  $190  per  sub.scnption. 

The  iota!  eost  ofnn  ..rd.r  i.  S Inicihauonai  .uMoiners  piea>e  add  25%.  Prues  include  reiiuiar  dt^inesno 

p(^<tat;c  cind  .hand.niL;  and  are  -iiHiee^  io  chan^'e. 

Please  CluK)se  Method  of  Payment: 
I — I  Check  Payable  u>  the  Superintendent  of  Devumcnis 
l_j   t )[''  i  i;)eposit  Account         |     j     j     !     !     |     j     |  -  [ 
I I   VISA  or  .MasterCard  Account 


(Company  or  Fcrsoiiai  Name) 


(Please  type  or  print) 


(Additional  address/atiention  ijnei 


(Sl.r-J.-!  JilJrt-SS) 


"T 


"T ! r 


J 


iCit\,  Stale.  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  \nu  inr 
Miur  ("lU  .'■ ' 


I  Daytime  phone  including  area  code) 


!  Purchase  Order  \'o,i 


>KS   \f> 


Nlaj  wf  make  mhip  iiami^iKldns*.  a\aiial>h'  id  iaIkt  niailen..' 


(Authorizing  Signature) 

Mail  To:   SjjxTiniendent  of  Document'- 

i'O   Bnx  .^71954,  Pittsburgh.  PA  15:50-7934 


12/% 


Aimouncing  the  Latest  EdiUon 


P. 


W^i 


leral 


e 


•  e 


¥ 


"i/% 


515  Tf 


isier 


at  It  Is 


low  to  Us( 


A  Guide  for  the  User  ot  the  Federal  Register  — 
Code  of  Ftsdera'  Regulations  System 

This  handbook  is  ^.ispci  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federa!  Register.  For  Lhose  persons  unable  to 
attend  a  workshop,  this  handbook  wiil  provide 
gu'de'iines  for  using  tne  Federal  Register  and 
■relateci  pubUcationb,  as  well  as  av.  eApianatim 
of  hon  to  solve  a  sample  research  problem. 


Frke  $7.00 


SuDerintendent  of  Documer.ls  Publications  Older  Form 


Order  processing  code: 

*6173 


Charge  your  order.  ^ 
Its  easy.' 


YES,  pied>e  send  me  the  following: 


VISA  1 

To  fax  vnur  orders  (202)-512-2250 


ccpi 


iCd  a'  The  Fecerr,:  Registe'  -  Wna;  it  is  and  How  To  Use  it.  ai  $7.00  p-jr  ccpy   StocK  No  069-^00-000^-'   i 


UMI 


The  total  l.l'^'  of  tvv  order  is  $ 

pKi>Uii.e  ut-.l;  h.indli.-'^  and  are  subject  to  change 


.  International  customers  please  add  25^5.  Price:  include  regular  joniestic 


iiIi-vr.in.1T.  ■■••  P:r-;orial  Name) 

(Plea<ie  type  or  print) 

i-U'l.ti'^n^  „^.!,'i.':--af tendon  line) 

(■^trs-ci  a4ld'■c^^) 

(CiT>    S'ju;    /-IP  c.Tiiel 

,nu-  fir-.'i-.c    .K'luding  area  code) 


.Pur^ru-'^;  (.rii::  .No.) 

V^S     NO 

Mav  we  make  ^oii."-  ruir-f  r.(!4r»--;s  av-ai'-ib!''  in  .thet-  'nxTicrs?  I I    I I 


Plea>e  Choose  Method  of  Payment: 

i \  Check  Payable  to  ibe  SLioei  intendent  of  Document'- 

I     I  GPO  DepC'Sit  Acv-oun:  1 I l_j — Lj- 

i     I  VISA  or  MasterCard  Account 


I-:    i 


JL_J L 


(Crc-dil  cajo  exr'ir."..-r.  da.vi  Thank  yoii  for 

\our  order! 


(.Ajithonzing  Signature) 


iRcv    It)-'! 


Mail  To:     Ne>v  Orders.  Superintendent  of  Document-^ 
FO   Bov  ?n9.S4,  Pittsbunzh.  PA  l.'^2.^0-"9.^i 


Now  Available  Online 

through 

GPO  Access 

A  Senice  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient,    ' 

FREE  — — 


Informed 

.  .  .elcc!'-onica!/\.' 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web. 
go  to  the  Superintendent  of 
Documents"  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais.  then 
login  as  guest  (no  password 
required). 


You  rnay  also  connect  using  local  WAIS  client  software.  For  tunher  mtormafon.  contact 
the  GPO  Access  U.ser  Support  Team; 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Ea>tern  time) 

Fax;  (202)  512-1262  (24  hours  a  day.  7  days  a  week). 

Internet  E-Mail:  gpoaccessC?  gpo.go\ 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


I 


Announdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  User  of  die  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  prtxKsinj!  code 

*6173 

I i  YES,  please  send  me  the  t-oliowmg: 


r  ^^ 


Charge  your  order. 

It's  Easy!  1^^^ 


To  fax  your  orders  (202)-5U-2250 


copies  of  The  Federal  Register -What  ii  is  and  How  To  U»«  H^  ai  $700  per  copy  Stock  No  069-000-00044-4 


UMI 


The  total  cost  of  my  order  is  S__ [nternaiiumil  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change 

Please  Choose  Method  of  Payment: 

[     j  Check  Payable  to  the  Superintendent  of  Documents 

l-D 


(Company  or  Personal  Namei 


(Additional  address/attentwn  hnei 


(Street  address) 


(Cit>.  State.  ZIP  C(ide) 


(D«>time  phone  including  aira  codei 


(Please  type  or  print) 


(Purchase  Order  No  I 

YES     NO 

Mjiv  we  make  vour  name/address  available  to  other  mailer!?   I — I     I — I 


1 i  GPO  Deposit  Account 


VISA  or  MasterCard  Account 


1 


(Credit  card  expirauon  date)  Thank  yOU  for 

your  order! 


(Authorizing  Signature) 


(Ke\   (-93) 


Mail  To;     New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Public  Papers 
of  the 

Presidents 
of  the 

United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  vears  are 
available:  other  volumes  not  listed  are 
out  of  print. 

\^llliam  J.  (  linton 

1993 

(Book  I) .,51  00 

1993 

(Book  II) .55,00 

1994 

(Book  I) $56  00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 


Publ.thed  by  the  Offic«  of  ih*  Fe<j*r»l  Refitier  National 
Archivet  and  Records  Adminiainiiion 

Mail  order  to: 

Sup)erintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbcHik  o\  the  f  cdcral  C.u\criimcnt,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  cxecuti\c  branches.  It  also  includes 
information  on  quasi-otficial  agencies  and  inicrn.itional  orga- 
nizations'in  which  the  Lnitcd  States  participates. 

Particularlv  helpful  tor  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agencv's  "Sources  o\  Information"  section  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  manv  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agencysubject  indexes. 

Of  significant  historical  interest  is  Appendix  R,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4.  1933. 

The  Manual  is  published  b\  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


*36  per  copy 


I  United  States  Government 

iINFORMAHON 

Order  Processing  Code 

*7917 

Zl  YES,  please  send  rre 


Charge  your  order 
it 's  easy! 


MBSC 


copies  of  The  United  States  Government  Manual.  1996/97, 


S/N  069-OOC-00069-0  at  ^36  (M5  foreign)  each. 
Total  cost  o'f  mv  order  is  ^ .  Pnce  includes  regular  domestic  postage  and  handling  and  is  subject  to  change 

Check  method  of  payment: 

U  Check  payable  to  Superintendent  of  Documents 

_J  GPO  Deposit  Account        |     |     |     |     |     |     j    1-|  "1 
□  VISA      □MasterCard 


Company  or  personal  name 


(Please  type  or  pnnt) 


Additional  address/attention  line 
Street  address 


City  State,  Zip  code 


Da/time  phone  including  area  code 


Purchase  order  nu-nber  (optional)  . 

Photocopies  ot  this  'or^r  a^e  acceptable. 

Please  inciuae  complete  order  form  with  your  payment. 


'^T'  r^  1  ^ 

1                 1 

1        1 

(expiration  date) 

Thank  you  for  your  order! 

Authorizing  signature  ^'^ 

Mail  orders  to:        Superintendent  of  Documents 
RO,  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 


Phone  orders  to:  (202)  512-1800 
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Rules  and  Regulations 


Federal  Rej^ler 

Vol.  62,  No.  2 

Friday,  January  3,  1997 


This  section  ol  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  tc  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 

Business  Loans 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Interim  final  nile  with  request 

for  comments. 

summary:  Section  103(c)  of  the  Small 
Business  Programs  Improvement  Act  of 
1996  (1996  legislation),  enacted  on 
September  30.  1996,  authorizes  SBA  to 
continue  its  Low  Documentation 
(LowDoc)  loan  program  through  lenders 
with  significant  experience  in  making 
small  business  loans.  The  Act  requires 
SBA  to  promulgate  regulations  by 
December  31,  1996.  This  interim  final 
rule  implements  this  requirement.  SBA 
is  soliciting  and  will  consider  any 
comments  it  receives  with  respect  to 
this  interim  final  rule  in  making  future 
adjustments. 

DATES:  This  rule  is  effective  January  3. 
1997.  Comments  may  be  made  by 
February  3,  1997. 

ADDRESSES:  Comments  should  be  sent  to 
Jane  Palsgrove  Butler,  Acting  Associate 
Administrator  for  Financial  Assistance, 
Small  Business  Administration,  409 
Third  Street,  N.W.,  Washington,  D.C. 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Dowd,  Director.  Office  of 
Loan  Programs,  (202)  205-6570. 
SUPPLEMENTARY  INFORMATION:  Section 
103(c)  of  the  1996  legislation  (Pub.  L. 
104-208)  amends  section  7(a)  of  the 
Small  Business  Act  (15  U.S.C.  636(a)) 
and  authorizes  SBA  to  continue  its 
LowDoc  loan  program  through  lenders 
with  significant  experience  in  making 
small  business  loans.  Under  the  LowDoc 
program,  SBA  may  guaranty  repayment 
of  up  to  80%  of  a  loan  of  $100,000  or 
less  made  to  a  small  business  by  a 
participating  SBA  lender.  In  the 
LowDoc  program  the  SBA  requires  a 


lender  to  submit  less  documentation  to 
support  its  guaranty  request  than  SBA 
requires  for  other  loans  guaranteed 
under  section  7(a)  of  the  Small  Business 
Act.  The  1996  legislation  requires  SBA 
to  promulgate  regulations  defining  the 
experience  nec:essary  for  a  lender  to  be 
designated  as  experienced. 

SBA  believes  that  an  experienced 
lender  should  be  an  SBA  qualified 
lender  with  significant  current  activity 
in  making  small  loans  to  small 
businesses.  SBA  presently  qualifies  all 
of  its  participating  lenders  pursuant  to 
section  410  of  its  regulations  (13  CFR 
§  120.410).  Once  qualified,  lenders  enter 
into  a  guarantee  agreement  (SBA  Form 
750)  with  SBA.  A  lender's  qualification 
can  be  revoked  for  failure  to  maintain 
regulatory  compliance.  SBA  is  satisfied 
that  this  qualification  process  is 
satisfactory  to  assure  that  only 
experienced  and  capable  lenders 
participate  in  its  programs. 

SBA  presently  monitors  the  activity  of 
lenders  which  participate  in  its 
programs  and  retains  infonnation 
regarding  their  SBA  activity.  In 
addition,  while  banking  regulators  do 
not  require  banks  and  thrift  institutions 
to  track  or  report  lending  activity  with 
small  businesses,  they  do  require  banks 
to  report  the  number  of  small  loans 
outstanding  as  of  each  "call  report" 
date.  SBA  uses  this  data  on  commercial' 
industrial  loans  and  for  commercial  real 
estate  loans  made  by  banks  and  thrifts 
to  supplement  the  information  it  retains 
regarding  qualified  lenders. 

SBA  has  reviewed  the  activity  of  its 
own  portfolio  of  active  lenders  and  that 
of  the  lending  community  at  large  to 
determine  what  constitutes  a  sufficient 
number  of  small  loans  for  purposes  of 
qualification  as  a  LowDoc  lender.  It  also 
reviewed  its  own  requirements  for  the 
origination,  servicing  and  liquidation 
capabilities  of  SBA  guaranteed  lenders. 
On  the  basis  of  that  review,  SBA  is 
satisfied  that  a  lender  should  qualify  as 
having  significant  experience  lending  to 
small  business  concerns  if  it  is:  (1)  a 
bank  or  thrift  institution  which  has 
executed  an  SBA  Form  750.  Loan 
Guaranty  Agreement,  and  which  has  nt 
least  20  qualified  loans  outstanding  as 
of  the  i.all  report  date  closest  to  the  date 
of  its  fiscal  year  end,  or  (2)  an 
institution  other  than  a  bank  or  thrift 
institution  which  has  executed  n  SBA 
Form  750,  Loan  Guaranty  Agreement, 
and  which  has  at  least  20  qualified 


loans  outstanding  as  of  its  latest  fiscal 
year  end.  A  qualified  loan  is  one  which 
was  initially  approved  in  the  amount  of 
SlOO.OOO  or  less  and  is  classified  as  a 
commercial,  industrial,  or  commercial 
real  estate  loan  for  purposes  of  call 
reporting. 

SBA  will  (.onsider  good  c:ause 
exceptions  to  this  definition  on  a  case  "^ 
bv  case  basis.  Lenders  seeking  an 
exception  should  make  their  requests 
directly  to  the  Associate  Administrator 
for  Financial  Assistance. 

Compliance  With  Regulatory  Flexibility 
Act.  Executive  Orders  12866.  12612, 
and  12778,  the  Unfunded  Mandates  Act 
and  the  Paperwork  Reduction  Act 

SBA  certifies  that  this  interim  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
for  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq] 
This  rule  only  affects  those  banks  that 
make  fewer  than  20  qualified  loans  to 
small  business  and  want  to  participate 
in  the  SBA's  LowDoc  Loan  Program.  A 
qualified  loan  is  one  which  was  initially 
approved  in  the  amount  of  $100,000  or 
less  and  is  classified  as  a  commercial, 
industrial  or  commercial  real  estate  loan 
for  purposes  of  call  reporting. 
Approximately  500  banks  out  of  10,000 
will  be  affected  by  this  rule. 

SBA  certifies  that  this  interim  final 
rule  is  not  a  "significant  regulatorv 
action  '  under  Executive  Order  12866.  It 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  and 
does  not  adversely  affect  in  a  material 
way  the  economy  or  any  sector  of  the 
economy. 

SBA  certifies  that  this  interim  final 
rule  will  not  have  federalism 
implications  warranting  a  Federalism 
,^ssHSsment  under  Executive  Order 
12612  SBA  further  certifies  that  this 
interim  final  rule  will  not  add  any  new 
reporting  or  recordkeeping  requirements 
under  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  chapter  35.  For 
purposes  of  Executix  e  Order  12778, 
SBA  certifies  that  this  interim  final  rule 
is  drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  order 

Because  this  final  rule  is  required  to 
be  promulgated  by  December  31,  1996, 
SB.^  is  publishing  it  without 
oppurtunitv  tor  prior  public  comment 
pursuant  to  5  L  .SC.  553(b)(A). 
However,  SBA  will  consider  any 
I  ommonts  it  n'ceivps  with  respect  to 


302 Federal  Register  /  Vol.  62.  No.  2  /  Friday.  January  3,  1997  /  Rules  and  Regulations 


thi.s  final  rule  in  making  future 
adjustments. 

((.atiilog  of  Federal  Domestic  Assistance 
Program  No.  59  012) 

List  of  Subjects  in  13  CFR  Fart  120 

Loan  programs — business,  Small 
businesses. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  5(b)(6)  of 
the  Small  Business  Act  (l.S  U.S.C. 
6.14(b)(6)).  SBA  amends  part  120, 
chapter  I,  title  13,  Code  of  Federal 
Regulations,  as  follows. 

PART  120— BUSINESS  LOANS 

1.  The  authority  citation  for  Part  120 
continues  to  read  as  follows: 


Authoritv:  15  [',  S.C 

ancl(h) 


634(b)(6)  and  636(a) 


2.  Section  120.410  is  amended  by 
removing  ";  and"  at  the  end  of 
paragraph  (c).  removing  the  period  at 
the  end  of  paragraph  [d)  and  adding  "•, 
and"  in  its  place,  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§120.410    Requirements  for  all 
participating  Lenders. 

•         *         »         «         « 

(e)  In  order  to  make  Low 
Documentation  loans,  be: 

(1)  A  bank  or  thrift  institution  which 
hits  executed  an  SBA  Form  750,  Loan 
(iuaranty  Agreement,  and  which  has  at 
least  20  qualified  loans  outstanding  as 
of  the  call  report  date  closest  to  the  date 
of  its  fiscal  year  end,  or 

(2)  An  institution  other  than  a  bank  or 
thrift  institution  which  has  executed  an 
SBA  Form  750,  Loan  Guaranty 
.Agreement,  and  which  has  at  least  20 
qualified  loans  outstanding  as  of  its 
latest  fist.al  year  end.  For  purposes  of 
this  paragraph  (e),  a  qualified  loan  is 
one  which  was  initially  approved  in  the 
amount  of  $100. UOO  or  less  and  is 
classified  as  a  commercial,  industrial  or 
commercial  real  estate  loan  for  purposes 
of  call  reporting.  A  lender  may  request 
an  exception  to  the  requirements  of  this 
paragraph  (e)  from  the  SBA  Associate 
Administrator  for  Financial  Assistance. 

Dated:  December  30,  1996. 
Philip  Lader. 
Administrator 
IFK  [Xx   97-103  Filed  1-2-97;  8:45  am) 

BILUNG  CODE  802S-O1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docttet  No.  96-NM-280-AD;  Amendment 
39-9868:  AD  96-26-52] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule:  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Regi.ster  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T96-26— 52  that  was  sent  previously  to 
all  known  U.S.  owners  and  o[)erators  of 
Boeing  Model  747  series  airplanes  by 
individual  telegrams.  This  AD  requires 
repetitive  inspections  of  the  acce.ss 
doors  to  the  midspar/spring  beam  fuse 
pins  on  all  engine  pylons  to  detect 
cracks  on  the  external  surface;  repetitive 
inspections  of  each  midspar/spring 
beam  fuse  pin  to  detect  if  it  protrudes 
beyond  its  mating  nut  by  a  specified 
distance:  and  repair  of  any  discrepancy 
found.  This  action  is  prompted  by  a 
report  indicating  that  a  fu.^e  pin  had 
migrated  on  an  inboard  spring  beam 
fitting  on  the  Number  1  engine  pylon  of 
a  Boeing  Model  747-400  airplane.  The 
actions  spe<:ified  by  this  AD  are 
intended  to  prevent  migration  of  this 
fuse  pin.  which,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  failure  of  the  engine  pylon  and 
consequent  separation  of  the  engine 
from  the  wing. 

DATES:  Fffective  January  8,  1997,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T96-26-52.  issued 
December  20,  1996.  which  contained 
the  requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  4.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Admini.stration  (F"AA),  Transport 
Airplane  Directorate,  .ANM-10.3, 
Attention:  Rules  Docket  No.  96-NM- 
280-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-^056. 

Service  information  pertaining  to  this 
rulemaking  action  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  L.  Dow,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056,  telephone 
(206)  227-2771;  fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On 
December  20,  1996,  the  FAA  issued 
telegraphic  AD  T96-2&-52,  which  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes. 

That  action  was  prompted  by  a  report 
indicating  that  a  fuse  pin  had  migrated 
V«  inch  out  of  an  inboard  spring  beam 
fitting  on  the  Number  1  engine  pylon  of 
a  Boeing  Model  747-400  series  airplane. 
hi  addition,  the  mating  nut  to  this  pin 
had  backed  off  approximately  Viu  inch 
from  full  engagement  with  the  pin.  The 
discrepant  fuse  pin  was  detected  after 
maintenance  personnel  observed  that 
the  access  door  (part  number  65B94112- 
43)  to  this  fuse  pin  protruded  outward 
from  its  adjacent  pylon  structure. 

At  the  time  this  discrepancy  was 
found,  the  airplane  had  accumulated 
12.446  total  hours  time-in-service,  and 
accomplished  1,439  total  landings.  Prior 
to  delivery  of  this  airplane  in  June  1994, 
the  manufacturer  had  installed  fuse  pins 
in  the  spring  beam  fitting  that  are  made 
of  15-5  corrosion  resistant  steel  ("third 
generation  pins").  These  pins  replaced 
existing  pins  made  of  4330  or  4340 
steel. 

Migration  of  the  fuse  pin.  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  failure  of  the 
engine  pylon  and  consequent  separation 
of  the  engine  fi-om  the  wing. 

Other  Relevant  Rulemaking 

The  FAA  previously  had  issued  AD 
95-13-05  lamendment  39-9285  (60  FR 
33333,  dated  June  28,  1995;  as  corrected 
at  60  FR  35452,  July  7,  1995)1,  which 
applies  to  certain  Boeing  Model  747 
series  airplanes  equipped  with  Rolls 
Royce  Model  RB211  series  engines.  The 
FAA  also  had  issued  AD  95-13-06 
ianiendment  39-9286  (60  FR  33338, 
June  28,  1995;  as  corrected  at  60  FR 
37500,  July  20,  1995)1,  which  applies  to 
certain  Model  747  series  airplanes 
equipped  with  General  Electric  Model 
CF6-80C2  series  engines  or  Pratt  & 
Whitney  Model  PW4000  series  engines. 
These  AD's,  which  are  almost  identical, 
require  modification  of  the  nacelle  .strut 
and  wing  structure  of  the  applicable 
airplanes.  Among  the  actions  required 
by  both  ADs  is  the  installation  of  a 
mechanical  secondary  retention  to 
prevent  the  fu.se  pins  for  the  midspar/ 
spring  beam  fittings  trom  migrating. 

At  the  time  the  discrepancy  described 
above  was  discovered,  the  nacelle  strut 
and  wing  modification  had  not  yet  been 
accomplished  on  the  incident  airplane; 
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consequently,  the  secondary  retention 
device  had  not  yet  been  installed  either. 
(The  secondary  retention  device  has 
been  installed  during  production  of 
airplanes  beginning  at  line  number 
1047.) 

Explanation  of  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  Telegraphic  AD  T96-26-52 
to  prevent  migration  of  this  fuse  pin, 
subsequent  failure  of  the  engine  pylon, 
and  consequent  separation  of  the  engine 
from  the  wing.  The  AD  requires 
repetitive  detailed  visual  inspections  of 
the  access  doors  to  the  midspar/spring 
beam  fuse  pins  on  all  engine  pylons  to 
detect  cracks  on  the  external  surface, 
and  repair,  if  necessary.  In  addition,  the 
AD  requires  repetitive  detailed  visual 
inspections  of  each  midspar/spring 
beam  fuse  pin  to  detect  if  it  protrudes 
beyond  its  mating  nut  by  a  specified 
distance,  and  repair,  if  necessary.  These 
inspections  are  to  be  repeated  until  the 
terminating  modifications  currently 
required  by  AD  95-13-05  or  AD  95-13- 
06,  as  applicable,  are  accomplished. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  December  20,  1996, 
to  all  known  U.S.  owners  and  operators 
of  Boeing  Model  747  series  airplanes. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubUc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-280-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessmen  . 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  toilows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-2&-52    Boeing:  Amendment  3»-9868 
Docket  96-NM-280-AD 
Applicability:  Model  747  series  airplanes 
having  line  numbers  1  through  1046. 
inclusive;  certificated  in  any  category;  that 
meet  all  of  the  following  criteria: 

•  equipped  with  Pratt  &  Whitney  Model 
PW4000  series  engines,  or  General  Electric 
Model  CFft-80C2  series  engines,  or  Rolls 
Royce  Model  RB211  series  engines: 

•  on  which  fuse  pins  having  part  numbers 
310112301-101. -116,  -117,  or -120  I 'third 
generation  "  fuse  pins)  are  installed  at  the 
midspar/spring  beam  fittings  of  the  engine 
pylon,  and 

•  on  which  the  modification  of  the  nacelle 
strut  and  wing  structure  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2156 
or  Boeing  Alert  Service  Bulletin  747- 
54A2157.  as  applicable,  has  not  t)een 
accomplished 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requiremi  nts  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  engine  pylon  and 
consequent  separation  of  the  engine  from  the 
wing,  due  to  migration  of  the  fuse  pins 
installed  at  the  midspar/spring  beam  fittings 
of  the  pylon,  accomplish  the  following: 

(a)  Within  1 5  days  af^er  the  receipt  of  this 
AD,  accomplish  the  requirements  of 
paragraphs  (a)(l^  and  (a)(2)  of  this  AD. 

(1)  Perform  a  detailed  visual  inspection  of 
the  access  doors  to  eacK  midspar/spring 
bieam  fu.se  pin  on  each  engine  pylon  to  detect 
cracks  on  the  external  surface  of  the  doors. 

(il  If  no  cracking  is  detected  during  the 
inspection,  repieat  that  inspection  at  intervals 
not  to  exceed  1 50  landings  or  1 .000  hours 
time-in-service,  whichever  occurs  first 

(ill  If  any  cracking  is  detected  during  the 
inspection,  prior  to  further  flight,  repair  in 
dccordance  with  a  method  approved  by  the 
Manager.  Seattle  Am  raft  Ortification  Offii^ 
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(AGO).  FAA,  Transport  Airplane  Directorate. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  1 50  landings  or  1 ,000  hours 
time-in-service,  whichever  occurs  first. 

(2)  Gain  access  through  the  aft  fairing  d(wrs 
of  each  engine  pylon  to  each  niidspar/spriiig 
beam  fuse  pin  and  its  mating,  sijlf-locking 
nut.  and  perform  a  detailed  visual  inspertuin 
of  each  fuse  pin  to  verify  that  at  least  one 
thread  of  the  fu.se  pin  protrudes  beyond  its 
mating.  self-lo<:king  nut. 

(i)  If  no  discrepanf  y  is  detected  during  the 
ins[)ection,  repeat  that  inspection  at  intervals 
not  to  PX(:oe<l  150  lan(1ings  or  l.(K)0  hours 
time-in-service,  whi(  hover  occurs  first. 

(ii)  If  the  inspeijtiou  reveals  that  at  least 
one  thread  does  not  protrude  beyond  its 
mating.  self-l(K:king  nut.  prior  to  further 
night,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  .\C.O.  FAA. 
Transport  Airplane  Directorate.  Thereafter. 
rep«;at  the  inspection  at  uitervals  not  to 
exceed  150  landings  or  1,000  hours  time-in- 
service,  whichever  cm. curs  first. 

(b)  Ac;complishment  of  the  modification  of 
the  nacelle  strut  and  wing  structure  in 
aixordance  with  Boeing  Alert  .Service 
Bulletin  747-54A2156,  Revision  2.  dated 
December  21.  1995.  or  earlier  revisions  (for 
airplanes  equipped  with  (General  Electric 
Mcxiel  CF6-60G2  series  engines,  or  Pratt  & 
Whitney  PW4000  series  engines),  or  Boeing 
Alert  Service  Bulletin  747-54A2157. 
Revision  2,  dated  Noveml)er  14,  1Q96.  or 
earlier  revisions  (for  airplanes  with  Rolls 
Royce  Model  RB211  series  engines);  as 
applicable,  constitutes  terminating  action  for 
the  repetitive  detailecl  visual  inspec;tions 
required  by  paragraphs  |a)(l|  and  Ih)(2)  of 
this  AD 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  c:ompliancc  time  that 
pnivides  an  acceptable  level  of  safety  may  be 
used  If  approved  bv  the  Manager.  Seattle 
A(X),  PAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FA,-\  Principal  .Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  information  ccmceming  the 
existenc:e  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  f)e 
obtained  from  the  Seattle  .^("O. 

(d)  Special  flight  permits  may  be  is«ued  in 
accordance  with  ,S»?ctions  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  lix;ation  where  the  requirements  of  this  AD 
can  be  ac:c.(jmplisheii 

(e)  This  amendment  becomes  effective  on 
lanuary  8,  1997,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  i)v  teic!graphi(:  AD  T96-26-52, 
issued  on  Decemb«-r  20.J946,  which 
contained  the  requirements  of  this 
amendment. 

Issued  111  Renton,  Washington,  on 
Decemtwr  2i,  199<). 
S.  R.  Miller, 

Acting  Manuf^fr.  Transport  Airplanp 
Dirpctnrtite .  Am  nift  Ortificiilion  Service. 
|FR  r>w    97-114  File.!  1-2-97:  8:45  ami 
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14CFRPart39 

[Docket  No,  96-NM-277-AD;  Amendment 
39-9870;  AD  96-26-06] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes.  This  action  requires  a 
one-time  inspection  to  detect  damage  of 
the  sleeving  and  wire  bundles  of  the 
boost  pumps  of  the  numbers  1  and  4 
main  fuel  tanks,  and  of  the  auxiliary 
tank  jettison  pumps  (if  installed); 
replacement  of  any  damaged  sleeving 
with  new  sleeving;  and  repair  or 
replacement  of  any  damaged  wires  with 
new  wires.  For  airplanes  on  which  any 
burned  wires  are  found,  this  action  also 
requires  an  inspection  to  detect  damage 
of  the  conduit,  and  replacement  of  any 
damaged  conduit  with  a  .serviceable 
conduit.  This  amendment  is  prompted 
by  an  P'AA  determination  that  an 
environment  conduc:ive  to  vibration 
exists  in  the  conduit  and  wire  bundles 
of  the  boost  pumps  and  of  the  auxiliary 
tank  jettison  pumps.  whic:h  can  cause 
abrasion  of  the  Teflon  sleeving  and 
sub.sequent  abrasion  of  the  wires  in  the 
bundles.  The  actions  specified  in  this 
AD  are  intended  to  detect  and  coirect 
such  abrasion,  which  c:ould  result  in 
electrirjal  arcing  between  the  wires  and 
the  aluminum  conduit  and  subsequent 
fire  or  explosion  of  the  fuel  tank. 
DATES:  Effective  January  21.  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  21, 
1997 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  4,  1997. 

ADDRESSES:  Submit  comments  in 
triplic  ate  to  the  Federal  Aviation 
Administration  (P"AA).  Transpoil 
Airplane  Directorate,  ANM-10,3, 
Attention:  Rules  Docket  No.  9f>-NM- 
277-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  9805.5^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle,  Washington  98124-2207. 
This  information  may  ba  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 


the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Michael  Collins,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2689; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On  July 
17,  1996,  a  Boeing  Model  747  series 
airplane  broke  up  during  climb  over  the 
Atlantic  Ocean  after  takeoff  from  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York.  Although  the  National 
Transportation  Safety  Board  (NTSB)  has 
not  determined  the  cause  of  the 
accident,  it  has  identified  mechanical 
failure  as  one  possible  cause.  The  NTSB 
al^o  stated  that  the  center  fuel  tank 
exploded  at  some  time  during  the 
accident.  However,  the  NTSB  has  not 
determined  if  that  explosion  was  the 
cause  of  the  accident  or  the  result  of 
some  other  event.  Following  the 
accident,  the  FAA  began  investigating 
potential  failures  that  could  result  in 
ignition  sources  in  the  fuel  tanks 
installed  on  Model  747  series  airplanes. 

Other  Relevant  Rulemaking  and  Survey 

As  part  of  its  investigation,  the  FAA 
reviewed  the  actions  required  by  certain 
existing  AD's,  and  the  results  of  a 
survey  conducted  on  in-service  Model 
747  series  airplanes,  as  discussed  below. 

In  1979,  the  FAA  issued  AD  79-05- 
04,  amendment  39-3431  (44  FR  12636, 
March  8,  1979),  That  AD  was  prompted 
by  a  report  indicating  that  the  fuel 
pump  wires  in  an  aluminum  conduit  in 
an  auxiliary  fuel  tank  on  a  Model  747 
series  airplane  chafed  through  the 
insulation.  Electrical  arcing  from  the 
chafed  wire  to  the  aluminum  conduit 
caused  a  hole  in  the  conduit;  however, 
the  arcing  did  not  cause  a  fire  or 
explosion.  The  hole  in  the  conduit  was 
discovered  because  fuel  leaked  through 
the  hole  and  out  of  the  conduit  at  the 
rear  spar. 

AD  79-05-04  required  discontinuing 
the  use  of  the  auxiliary  fuel  tanks, 
draining  fuel  from  those  tanks,  and 
opening  and  collaring  the  circuit 
breakers  for  the  auxiliary  tank  jettison 
pumps.  Those  actions  were  required  to 
be  accomplished  prior  to  further  Hight. 
The  actions  required  by  that  AD  affected 
10  Model  747-200  series  airplanes, 
unless  Teflon  sleeving  had  been 
installed  on  the  wire  bundles  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-28A2091,  Revision  1, 
dated  February  5.  1979.  or  unless  the 
pumps  had  been  deactivated  previously 
in  accordance  with  Boeing  Service 
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Bulletin  747-28-2067,  dated  November 
11,  1977.  The  FAA  has  been  advised 
that  use  of  the  fuel  tanks  has  been 
discontinued  on  eight  of  the  affected 
airplanes,  and  that  Teflon  sleeving  has 
been  installed  on  the  wire  bundles  of 
two  of  the  affected  airplanes. 

Following  the  issuance  of  AD  79-05- 
04,  a  survey  involving  an  inspection  of 
the  wires  in  the  conduits  for  the 
numbers  1  and  4  fuel  tank  pumps  was 
conducted  on  approximately  26  in- 
service  Model  747  series  airplanes.  The 
results  of  that  survey  revealed  that 
numerous  wires  in  these  conduits  were 
chafing  against  the  conduit.  Although 
none  of  the  wires  inspected  at  that  time 
had  worn  completely  through  the 
insulation,  chafing  through  up  to  80 
percent  of  the  total  insulation  thickness 
was  found  on  numerous  wires. 

Based  on  these  survey  results,  the 
FAA  issued  AD  79-06-02,  amendment 
39-3439  (44  FR  16362,  March  19,  1979). 
That  AD  requires  an  inspection,  repair, 
and  modification  of  the  outboard  main 
fuel  tanks  (numbers  1  and  4)  boost 
pump  wires  in  the  conduits  located  in 
the  inboard  main  fuel  tanks  (numbers  2 
and  3)  on  Model  747  series  airplanes. 
Any  chafed  wires  are  required  to  be 
replaced,  and  Teflon  sleeving  is  to  be 
installed  to  prevent  chafing  or  abrasion 
of  the  wires  against  the  conduit.  Those 
actions  were  required  to  be 
accomplished  within  750  hours  time-in- 
service  or  2  months,  whichever 
occurred  first,  after  the  airplane  had 
accumulated  either  6,000  or  30,000  total 
hours  time-in-service,  depending  upon 
the  type  of  wires  installed.  The 
modification  required  by  AD  79-06-02 
involves  tying  the  wires  together  every 
six  inches  and  installing  two  concentric 
Tefion  sleeves  over  the  wire  bundle. 
The  requirements  of  that  AD  were 
intended  to  prevent  abrasion  of  the 
electrical  wires  of  the  fuel  tank  boost 
pumps. 

Background  Information 

The  numbers  1  and  4  main  fuel  tanks 
(outboard  main  tanks)  on  Model  747 
series  airplanes  each  have  two  boost 
pumps  that  are  located  in  dry  bays 
("dog  houses")  inside  the  numbers  2 
and  3  main  fuel  tanks  (inboard  main 
tanks).  The  electrical  power  for  these 
boost  pumps  is  supplied  by  wiring 
routed  through  aluminum  conduits 
inside  the  inboard  main  tanks.  These 
conduits  begin  at  the  wing  rear  spar  and 
end  at  the  boost  pump  dog  houses.  The 
wires  are  .separated  from  the  conduit  by 
two  concentric  Teflon  sleeves  that  are 
installed  over  the  wire  bundles. 

The  auxiliary  tank  jettison  pumps,  if 
installed,  are  located  in  the  auxiliary 
fuel  tanks.  These  pumps  are  mounted  in 


dog  houses  inside  the  auxiliary  fuel 
tanks.  The  electrical  power  for  these 
pumps  is  routed  through  aluminum 
conduit  inside  the  auxiliary  fuel  tanks, 
similar  to  the  conduit  of  the  boost 
pumps  for  the  numbers  1  and  4  main 
fuel  tanks. 

Vibration  of  the  conduit  and  wire 
bundles  can  cause  abrasion  of  the 
Teflon  sleeving,  which  could  lead  to 
abrasion  of  the  wires  in  the  bundles. 
Such  abrasion,  if  not  corrected,  could 
result  in  electrical  arcing  between  the 
wires  and  the  aluminum  conduit  and 
subsequent  fire  or  explosion  of  the  fuel 
tank. 

FAA's  Determinations 

The  FAA  finds  that  an  environment 
conducive  to  vibration  still  exists  in  the 
conduit  and  wire  bundles  of  the  fuel 
boost  pumps  and  the  auxiliary  tank 
jettison  pumps  (if  installed).  The  FAA 
has  determined  that  wire  chafing  has 
occurred  on  Model  747  series  airplanes 
inside  other  conduits  located  outside 
the  main  fuel  tanks  in  the  vicinity  of  the 
conduits  addressed  in  AD  79-06-02.  In 
some  cases,  chafing  through  both  the 
Teflon  sleeving  and  the  wire  insulation 
has  occurred  on  these  airplanes 
(reference  AD  96-03-14,  amendment 
39-9511  (61  FR6500,  February  21, 
1996).  and  AD  89-14-04,  amendment 
39-6246  (54  FR  27157.  June  28,  1989)]. 
The  FAA  concludes  that  follow-on 
inspections  of  the  Teflon  sleeving  must 
be  accomplished  to  determine  if  the 
sleeving  continues  to  provide  a 
protective  barrier  after  extended  time  in 
service. 

Explanation  of  Relevant  Service 
Information 

The  FAA  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
28A2204,  dated  December  19,  1996, 
which  describes  procedures  for  a  one- 
lime  inspection  to  detect  damage  of  the 
sleeving  and  wire  bundles  of  the 
forward  and  aft  boost  pumps  of  the 
numbers  1  and  4  main  fuel  tanks,  and 
of  the  wire  bundles  of  the  auxiliary  tank 
jettison  pumps  (if  installed);  and  repair 
or  replacement  of  damaged  parts  with 
new  parts.  For  airplanes  on  which  any 
burned  wires  are  found,  the  alert  service 
bulletin  describes  procedures  for  an 
inspection  to  defect  damage  of  the 
conduit,  and  replacement  of  any 
damaged  conduit  with  a  serviceable 
conduit. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  747 
series  airplanes  of  the  same  type  design. 


this  AD  is  being  issued  to  detect  and 
correct  abrasion  of  the  Teflon  sleeving 
and  wires  in  the  bundles  of  the  fuel 
boost  pumps  for  the  numbers  1  and  4 
main  fuel  tanks,  which  could  result  in 
electrical  arcing  between  the  wires  and 
the  aluminum  conduit  and  subsequent 
fire  or  explosion  of  the  fuel  tank.  This 
AD  requires  a  o;  e-time  inspection  to 
detect  damage  of  the  sleeving  and  wire 
bundles  of  the  forward  and  aft  boost 
pumps  of  the  numbers  1  and  4  main  fuel 
tanks,  and  of  the  auxiliary  tank  jettison 
pumps  (if  installed);  replacement  of  any 
damaged  sleeving  with  new  sleeving; 
and  repair  or  replacement  of  any 
damaged  wires  with  new  wires.  For 
airplanes  on  which  any  burned  wires 
are  found,  this  AD  requires  an 
inspection  to  detect  damage  of  the 
conduit,  and  replacement  of  any 
damaged  conduit  with  a  serviceable 
conduit.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
alert  .service  bulletin  described 
previously 

This  AD  also  requires  that  operators 
submit  a  report  of  inspection  results  to 
the  FAA.  In  addition,  this  AD  requires 
that  operators  submit  damaged  Teflon 
sleeving,  wires,  and  conduits  to  the 
FAA. 

Boeing  Model  747  series  airplanes 
having  line  numbers  433  and 
subsequent  are  equipped  with  fuel 
pump  wire  conduits  made  from 
corrosion-resistant  steel  (stainless  steel). 
Arcing  from  the  fuel  pump  wires  to  the 
stainless  steel  conduit  will  result  in 
opening  the  fuel  pump  circuit  breaker 
before  suffic;ient  heat  is  generated  to 
penetrate  the  stainless  steel  conduit. 
The  F"AA  is  considering  additional 
rulemaking  to  require  replacing  the 
aluminum  conduits  located  in  the  fuel 
tanks  with  stainless  steel  conduits 
following  accomplishment  of  the  one- 
time inspection  required  bv  this  AD. 
The  details  of  the  requirement  to  rt^place 
the  aluminum  conduits  with  .stainless 
steel  conduits  will  be  finalized  after 
reviewing  the  reports  of  inspection 
results  required  by  this  AD. 

Additionally,  the  FAA  recognizes  that 
the  degree  of  wear  or  damage  to  the 
parts  may  h<>  difficult  to  describe  ui  a 
written  report  of  inspection  results. 
Consequently,  the  FAA  finds  it 
necessary  to  require  that  any  damaged 
parts  be  submitted  to  the  FA.A  for 
examination.  Kxamination  of  these  parts 
will  enable  the  FAA  to  determine 
whether  a  need  exists  to  require  future 
replacement  of  a'uminum  (onduits  svitfi 
stainless  steel  conduits,  and  lo  develfiji 
appropriate  compliance  times  based  on 
the  extent  of  wear  or  damage  found. 
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Justification  of  Compliance  Time 

The  required  compliance  time  of  120 
days  is  usually  sufficient  to  allow  for  a 
brief  comment  period  before  adoption  of 
a  final  rule.  In  this  AD,  however,  that 
compliance  time  was  selected  in  order 
to  allow  the  requirements  of  the  AD  to 
be  performed  at  a  maintenance  base 
where  special  equipment  and  trained 
maintenance  personnel  will  be  available 
without  significant  disruption  of  normal 
operations.  Nevertheless,  the  FAA  has 
determined  that  immediate  adoption  is 
necessary  in  this  case  because  of  the 
importance  of  initiating  the  required 
one-time  inspection  as  soon  as  possible. 

Determination  of  Rule's  Effective  Date 

Smce  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submi'tted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
niHjded. 

Comments  are  specilit  alK  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  n  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  F.AA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stapiped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  96-NM-277-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  Iwjation  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  .Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C   10«i(g).  40113.  44701. 

§39.13    [Amended] 

2.  Se<-.tion  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

9ft-26-06  Boeing:  Amendment  39-9870 
Ek)cket  96-NM-277-AD. 

Applicability:  Model  747  serins  airplanes 
having  line  numbers  up  through  4,'!2, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  rcgardle.ss  of  whether  it  has  been 
modified,  nltercd,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  abrasion  of  the 
Teflon  sleeving  and  wires  in  the  bundles  of 
the  fuel  boost  pumps  for  the  numbers  1  and 
4  main  fuel  tanks  and  of  the  auxiliary  tank 
jettison  pumps  (if  installed),  which  could 
result  in  electrical  arcing  between  the  wires 
and  the  aluminum  conduit  and  subsequent 
fire  or  explosion  of  the  fuel  tank,  accomplish 
the  following: 

(a)  Within  120  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  to 
detect  damage  of  the  sleeving  and  wire 
bundles  of  the  forward  and  aft  boost  pumps 
of  the  numbers  1  and  4  main  fuel  tanks,  and 
of  the  wire  bundles  of  the  auxiliary  tank 
jettison  pumps  (if  installed),  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
28A2204,  dated  December  19,  1996. 

(1)  If  any  damaged  sleeving  is  found,  prior 
to  further  flight,  replace  the  sleeving  with 
new  sleeving  in  accordance  with  the  alert 
service  bulletin. 

(2)  If  any  damaged  wire  is  found,  prior  to 
further  flight,  repair  or  replace  the  wire  with 
new  wire  in  accordance  with  the  alert  service 
bulletin. 

(3)  If  any  burned  wire  is  found,  prior  to 
further  flight,  perform  an  inspection  to  detect 
<iamage  of  the  conduit,  in  accordance  with 
the  alert  service  bulletin.  If  any  damage  is 
found,  prior  to  further  flight,  replace  the 
conduit  with  a  serviceable  conduit  in 
accordance  with  the  alert  service  bulletin. 

(b)  Within  14  days  after  accomplishing  the 
requirements  of  paragraph  (a)  of  this  AD. 
submit  a  report  of  inspection  results  to  the 
Manager.  .Seattle  Aircraft  Certification  Office 
(ACO).  FAA,  Transport  Airplane  Directorate. 
IBOl  Lind  Avenue,  SW,,  Renton.  WA  98055- 
4056;  fax  (206)  227-1181.  The  report  shall 
include  the  infomiation  specified  in 
paragraphs  (b)(1).  (b)(2),  (b)(3),  (b)(4),  and 
(b)(5)  of  this  AD.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMBl  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  (J.SC  .1.501  etseq.]  and  have  been 
ci.ssigiind  OMB  Control  Number  2120-0056. 

( 1 )  The  airplane  serial  numtjer. 

(2)  The  total  hours  time-in-service 
accumulated  on  the  airplane. 

(3)  The  total  number  of  flight  cycles 
accumulated  on  the  airplane. 

(4)  A  description  of  any  damage  found 

(5)  The  location  where  the  damaged  part 
was  installed. 

(c)  If  any  damagisd  sleeving,  wire,  or 
t:()n(luil  is  found  during  any  inspection 
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required  by  this  AD,  within  14  days  after 
accomplishing  the  inspection,  submit  the 
damaged  part  to  the  Manager,  Seattle  AGO, 
along  with  the  report  of  inspection  results 
required  by  paragraph  (b)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
28A2204.  dated  December  19,  1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.G.  552(a)  and  1  GFR 
part  51.  Gopies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Gopies  may 
be  inspected  at  the  FAA,  TranspKjrt  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Gapitol  Street,  NW.,  suite 
700.  Washington,  DG. 

Cg)  This  amendment  becomes  effective  on 
January  21.  1997. 

Issued  in  Renton,  Washington,  on 
December  23,  1996. 
S.  R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  96-33105  Filed  12-31-96;  12:23 
pm| 
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14  CFR  Pan  39 

[Docket  No.  96-ANE-37;  Amendment  3»- 
9874;  AD  97-01-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Textron 
Lycoming  Reciprocating  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Textron  Lycoming 
reciprocating  engines.  This  action 
requires  removal  from  service  of 
defective  piston  pins,  and  replacement 
with  serviceable  parts.  This  amendment 
is  prompted  by  a  report  of  failure  of  a 
piston  pin.  The  actions  specified  in  this 


AD  are  intended  to  prevent  piston  pin 
failure,  which  could  result  in  engine 
failure. 

DATES:  Effective  January  21.  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  21, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  4,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-ANE-37.  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Textron 
Lycoming,  652  Oliver  St.,  Williamsport, 
FA  17701;  telephone  (717)  327-7278, 
fax  (717)  327-7022.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Franco  Fieri  and  Pat  Perrotta,  Aerospace 
Engineer,  New  York  Aircraft 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  10  Fifth  St., 
Valley  Stream,  NY  11581;  telephone 
(516)  256-7526  and  (516)  256-7534,  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
received  a  report  of  metal  detected  in  an 
engine  oil  filter  on  a  Textron  Lycoming 
Model  AEIO-540-L1B5  reciprocating 
engine.  The  investigation  revealed  the 
metal  in  the  oil  filter  was  caused  by  a 
failed  piston  pin.  Part  Number  (P/N) 
LW-14077.  Failure  of  the  piston  pin 
may  cause  puncturing  of  the  engine 
crankcase  by  the  piston  rod  resulting  in 
the  loss  of  oil  leading  to  total  power 
failure  and  possible  fire.  Failure  of  the 
piston  pin  may  also  cause  jamming  of 
the  engine  crankcase  by  the  piston  rod 
resulting  in  total  power  failure.  The 
FAA  has  determined  that  a  quantity  of 
piston  pins,  marked  with  code  17328. 
were  produced  that  did  not  meet 
manufacturing  specifications.  The 
defects  are  grooves  in  the  piston  pin 
created  during  manufacturing  that  result 
in  the  fatigue  failure  of  the  pins.  Textron 
Lycoming  has  notified  the  FAA  of  three 
piston  pin  failures  that  were  reported  at 
50,  62.4  and  386  hours  total  time  in 
service  (TIS)  with  the  defective  piston 
pin  installed.  This  condition,  if  not 
corrected,  could  result  in  piston  pin 


failure,  which  could  result  in  engine 
failure. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Textron 
Lycoming  Mandatorv  Service  Bulletin 
(SB)  No.  527B,  dated  October  8,  1996, 
that  lists  serial  numbers  (S/Ns)  of 
engines  manufactured,  remanu fact u red, 
or  overhauled  by  Textron  Lycoming 
during  the  time  period  that  defective 
piston  pins  could  have  been  installed, 
and  describes  procedures  for  removal 
from  service  of  defective  piston  pins, 
and  replacement  with  serviceable  parts. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  piston  pin  failure,  which  could 
result  in  engine  failure.  This  AD 
requires  remo\'^l  from  service  of 
defective  piston  pins,  and  replacement 
with  serviceable  parts.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  Mandatory  SB 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  puolic  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  le.ss  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
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concerned  with  the  substance  of  this  Af)     §39.13    [Amended] 


will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  ot  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANK-37."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conmienter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
tccordance  with  Executive  Order  12612. 
f  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  As.sessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regidation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraff. 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Do<:ket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Ai.'-craft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  amends  pari  ,19  of  the 
Federal  Aviation  Regulations  ( 14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DtRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows 

.Authority:  49  USC  106(g),  4011 3,  44701. 


2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-01-03     Textron  Lycoming:  Amendment 

39-  987-4   Dock.-t  'Ifi   ANE-37. 
Applicability:  TextTon  Lycoming  O-320, 
IQ-320.  AEIO-320,  O-360,  l.r3-360,  IC)-360. 
LIO-360,  VO-3B0,  lVO-36n,  flO-:t60.  HIO- 
360,  AIO-360,  AEIC5-360,  Tlf)-3fiO,  T(3-360. 
O-540  (except  f>-540-|l  A.SD.  -jlCSD, 
-I2A5D,  -J3A5D.  -)3(:5U.  -L3(:,5D).  IO-,'>40 
(except  lO-.MO-VVlASD,  -W3A,5n.  -AB1A5). 
AEIO-540,  TIO-540,  LTIf)-.=S40.  Tir)-541. 
TIGO-S41,  and  IO-720  .series  reciprocating 
engines,  that  meet  any  one  of  the  following 
<:onditions: 

1.  Engines  with  serial  numbers  (.S/Ns) 
listed  in  Textron  Lycoming  Mandatory 
Service  Bulletin  (SB)  No.  527B.  dated 
Octobers,  1996;  or 

2.  Engines  that  had  Textron  Lycoming 
cylinder  kits  installed  after  December  15, 
1995;  or 

3.  Engines  that  have  been  overhauled,  or 
had  cylinder  head  maintenance  performed, 
by  a  repair  facility  other  than  Textron 
Lycoming  after  Decembt;r  15.  1995. 
These  engines  are  installed  on  but  Fiot 
limited  to  reciprocating  engine  powered 
aircraft  manufactured  by  Aerospatiale, 
Bellanca,  Cessna.  The  New  Piper  Company, 
Beech,  Schweizer.  Maule.  and  Mooney 

Note  1:  A  maintenance  re<:ords  check  may 
allow  an  owner  or  operator  to  determine  if 
this  AD  applies. 

Note  2:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicabilitv  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
a.ssessment  of  the  effet:t  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  piston  pin  failure,  which  could 
result  in  engine  failure,  accomplish  the 
following: 

(a)  For  engines  with  S/Ns  listed  in  Textron 
Lycoming  Mandatory  SB  No.  527B,  dated 
October  8,  1996,  accomplish  the  following: 

(1)  Check  the  piston  pin  code  in 
accordance  with  Textron  Lycoming  SB  No. 
527B.  dated  October  8.  1996  in  accordance 
with  the  following  .schedule: 

(i)  For  engines  with  45  hours  or  more  time 
in  service  (TIS)  since  the  engine  was  shipped 
from  Textron  Lycoming,  since  overhaul, 
since  installation  of  a  cylinder  kit,  or  since 
installation  of  a  replacement  piston  pin,  as 
applicable,  accomplish  within  5  hours  TIS 
after  the  effective  date  of  this  AD. 

(ii)  For  engines  with  less  than  45 
hours  TIS  since  the  engine  was  shipped 


from  Textron  Lycoming,  since  overhaul, 
since  installation  of  a  cylinder  kit.  or 
since  installation  of  a  replacement 
piston  pin,  as  applicable,  accomplish 
prior  tcf  accumulating  50  hours  TIS 
since  the  applicable  date. 

(2)  Remove  from  service  piston  pins, 
Part  Number  (P/N)  LVV-14077,  code 
17328,  and  replace  with  serviceable 
piston  pins. 

(b)  F'or  all  other  affected  engines, 
determine  if  a  suspect  piston  pin.  P/N 
LW-14077.  code  17328  could  have  been 
in.stalled,  in  accordance  with  Textron 
Lycoming  Mandatory  SB  No.  527B, 
dated  October  8,  1996,  and  accomplish 
the  following: 

(1)  If  it  is  determined  that  suspect 
piston  pins,  P/N  LW-14077,  code  17328 
coidd  have  been  installed,  accomplish 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(2)  If  it  is  determined  that  suspect 
piston  pins.  P/N  LW-14077,  code  17328 
could  not  have  been  installed,  no 
further  action  is  required. 

(3)  If  it  cannot  be  determined  if  the 
suspect  pi.ston  pins,  P/N  LW-14077. 
code  17328  were  installed,  accomplish 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(c)  For  purposes  of  this  AD  a 
serviceable  piston  pin  is  a  piston  pin,  P/ 
N  LW-14077,  with  a  piston  pin  code  of 
"BN"  or  "71238,"  Installation  of  a 
piston  pin,  P/N  LW-14077,  with  a 
piston  pin  code  of  "17328"  is  prohibited 
after  the  effective  date  of  this  AD. 

(d)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an 
appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and 
then  send  it  to  the  Manager,  New  York 
Aircraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  New  York 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following 
Textron  Lycoming  Mandatory  SB: 


Document  No. 

Pages 

Date 

527B  

Attachment  

1-3 
1-6 

Octobers.  1996. 
Octobers.  1996. 

Total 
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This  incoiporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Textron  Lycoming.  652  Oliver  St.. 
Williamsport,  PA  17701;  telephone  (717) 
327-7278,  fax  (717)  327-7022.  Copies  may  be 
inspected  attfee  FAA.  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park.  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  N\V..  suite  700. 
Washington.  DC. 

(f)  This  amendment  becomes  effective  on 
January  21.  1997. 

Issued  in  Burlington,  Massachusetts,  on 
December  26,  1996. 

Jay  |.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  96-33399  Filed  12-31-96;  12:23 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-^EA-1 1] 

Amendment  to  Class  E  Airspace, 
Staunton,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  at  Staunton,  VA,  to 
accommodate  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procediu^  (SIAP)  to  Rimwav 
(RWY)  23  at  Shenandoah  Valley 
Regional  Airport.  This  amendment  also 
corrects  the  airspace  description  of  the 
Staunton,  VA  Class  E  airspace  are, 
published  as  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register 
November  1,  1996  (61  FR  56480).  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport. 

EFFECTIVE  DATE:  0901  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Operations  Branch,  AEA-530,  Air 
Traffic  Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553^521. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  1,  1996,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  bv  modifying  Class  E  airspace 
at  Staunton,  VA,  (61  FR  56480).  This 


action  would  provide  adequate  Class  E 
airspace  for  IFR  operations  at 
Shenandoah  Valley  Regional  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  E  airspace  areas  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9D.  dated  September  4, 
1996,  and  effective  September  16.  1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  modifies  Class  E  airspace  area 
at  Staunton,  VA.  to  accommodate  a  GPS 
RWY  23  SL\P  and  for  IFR  operations  at 
Shenandoah  Valley  Regional  Airport. 

The  FAA  has  determined  that  tnis 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — {1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wall  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40103.  40113. 
40120;  EO 10854.  24  FR  9565. 3  CFR.  1959- 
1963  Comp  .  p.  389:  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  .A.irspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996,  and  effective 


September  16,  1996.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  hnm  700  feet  or  more 
above  the  surface  of  tht  earth. 


.\EA  VA  E5  Staunton,  VA  [Revised] 

Shenandoah  Valley  Regional  Airport.  VA 

(lat.  3B=15'50'N,'.  long  78°53'47"W.) 
Bndgewater  .^ir  Parii.  VA 

(lat  38'2200  N..  long.  78°57'37"W,) 
Bridgewater  .\DB 

(lat  38=21  Se'N..  long.  78°57'40"W.) 
STAUT  NDB 

(lat.  38°12'06"N.,  long.  78°57'26"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10-5-mile 
radius  of  the  Shenandoah  Vallev  Regional 
Airport  and  within  8  miles  northwest  and  4 
miles  southeast  of  the  Shenandoah  Valley 
Regional  .\irport  localizer  southwest  course 
extendmg  from  the  STALT  NDB  to  16  miles 
southwest  of  the  .NDB  and  within  a  6  8-mile 
radius  of  Bridgewater  .^ir  Park  and  within  4 
miles  northwest  and  8  miles  southeast  of  the 
208°  bearing  from  the  Bridgewater  .NDB 
extending  from  the  NDB  to  16  miles 
southwest  of  the  .NDB. 
•         •         •         »         « 

Issued  in  Jamaica,  New  York  on  December 
18.  1996. 

James  K.  Buckles, 

Acting  Manager.  Air  Traffic  Division.  Eastern 
Region 

[FR  Doc.  97-76  Filed  1-2-97;  8:45  am] 

BILLING  CODE  4»10-1S-li; 


soaAL  SECURrrv  administration 

20  CFR  Part  416 
[Regulations  No.  16] 
RIN  0960-AD75 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Charging 
Administration  Fees  for  Making  State 
Supplementary  Payments;  Interest 
Charging  on  State  Supplementary 
Payment  Funds 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Final  rule. 

SUMMARY:  We  are  revising  our  rules  to 
bnng  them  into  accord  with  statutory 
changes  which  require  the  Social 
Security  Administration  (SS.A)  to  charge 
the  States  an  administration  fee  for 
making  supplementary  payments  on 
behalf  of  States  and  authorize  SSA  to 
charge  the  States  an  additional  ser\-ices 
fee  for  performing  senMces  not 
customarily  provided  at  the  request  of 
States  We  also  are  conforming  our 
regulations  to  reflect  the  requirements  of 
the  law  regarding  the  transfer  of  funds 
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from  States  to  SSA  for  use  in  making 
supplementary  payments. 
EFFECTIVE  DATE:  These  rules  are  effective 
February  3.  19Q7. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  U.  I.enier,  Legal  Assistant, 
Diyjsion  of  Regulations  ,md  Rulings, 
Social  Security  Administration,  6401 
Security  BKd..  Baltimore.  MD  2123.5. 
(410)  965-1762  for  information  about 
these  rules.  For  information  on 
eligibility  or  claiming  iienefits,  call  our 
national  toll-free  number,  1-800-772- 
1213 

SUPPLEMENTARY  INFORMATION 

Background 

These  regulations  reflect  the 
provisions  of  section  13731  of  Pub.  L. 
103-66  (the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1993)  and 
Pub.  L.  101-453  (the  Cash  Management 
Improvement  Act  (CMIA)  of  1990)  as 
amended  by  Pub.  L.  102-589  (the  Cash 
Management  Improvement  Act 
Amendments  of  1992).  From  the 
inception  of  the  supplemental  security 
income  (SSI)  program  in  January  1974 
through  September  1993,  SSA  did  not 
have  the  authority  to  charge  States  for 
the  costs  it  incurred  in  administering 
mandatory  and  optional  State 
supplementary  payment  programs. 
During  that  same  period  of  time.  SSA 
did  not  have  specific  authority  to  charge 
States  for  the  costs  it  incurred  in 
performing,  at  the  request  of  the  States, 
services  not  customarily  provided  in  the 
administration  of  State  .su[)plementary 
payment  programs 

Section  13731  of  Public  l^iw  103-66. 
effective  for  supplementary  payments 
made  for  any  month  beginning  on  or 
after  Odober  1.  1<^93.  requires  SSA  to 
charge  the  States  an  admmistration  fee 
tor  making  supplementary  payments  on 
fiehalf  of  States  and  authorizes  SSA  to 
charge  the  States  an  additional  services 
fije  for  perforniing  services  at  the  request 
ot  States  not  cu.stomarily  provided. 

The  CMIA  requires  that  transfers  of 
funds  from  the  States  to  SSA  for  the 
fKivment  of  supplementary  payments  be 
tuned  to  coincide  as  closely  as  possible 
with  disbursements  of  those  funds  to 
eligible  individuals.  In  the  case  of 
certain  States,  transfers  which  do  not 
oc(  ur  on  due  dates  and/or  which  are  not 
in  appropriate  amounts  will  cause  the 
imposition  of  an  interest  liabditv  on 
either  the  States  or  on  the  Federal 
Clovernment  in  accordance  with  the 
regulations  of  the  Uruted  States 
IX![)artment  of  the  Treasury 
ini()lementing  the  CMIA.  The  provisions 
ot  the  C;MIA  were  effective  on  the  later 
of  July  1.  1993.  or  the  first  day  of  the 
State's  Tiscal  year  beginning  in  1993. 


Prior  to  the  effective  date  of  the  CMIA, 
no  interest  liability  was  incurred  by 
either  the  States  or  the  Federal 
Government  on  the  transfer  of  funds  to 
SSA  for  use  in  making  State 
.supplementary  payments. 

At  the  outset  of  the  SSI  program, 
States  were  encouraged  to  supplement 
the  Federal  benefit.  As  an  incentive  to 
provide  a  supplement,  States  that  agreed 
to  make  optional  supplementary 
payments  and  signed  an  agreement  to 
iiave  those  payments  administered  by 
the  Federal  Government  would  not  be 
charged  a  fee  for  Federal  administration. 
States  required  to  pay  mandatory 
supplementary  payments  could  also 
enter  into  agreements  providing  for 
Federal  administration  of  those 
payments  at  no  cost  to  the  States.  States 
electing  Federal  administration  were 
required  to  periodically  transfer  to  SSA 
only  amounts  equal  to  the  expenditures 
made  by  SSA  for  supplementary 
payments. 

On  October  1,  1993,  pursuant  to 
amendments  made  to  the  Social 
Security  Act  (the  Act)  and  to  section 
212(b)(3)  of  Public  Uw  9.3-66  by 
section  13731  of  Public  Law  103-66, 
SSA  began  charging  States  that  had 
elected  Federal  administration  of 
optional  and/or  mandatory  State 
supplementary  payments  a  fee  for 
administering  those  payments.  The 
administration  fee  is  charged  monthly 
and  is  derived  by  multiplying  the 
number  of  State  supplementary 
payments  made  by  SSA  on  behalf  of  a 
State  lor  a  month  by  the  applicable 
dollar  rate  for  the  fiscal  year  (FY),  as 
prescribed  in  section  13731  of  Public 
Law  103-66.  The  dollar  rates  are  as 
follows:  for  FY  1994.  $l.(i7;  for  FY  95, 
$3.33;  for  FY  96,  $5.00;  and.  for  FY  1997 
and  each  succeeding  FY,  $5.00  or  such 
different  rate  as  determined  by  SSA  to 
be  appropriate  for  any  particular  State, 
taking  into  account  the  complexity  of 
administering  the  State's  supplementary 
payment  program.  The  number  of 
■  supplementary  payments  made  by  SSA 
in  a  month  is  the  total  iuimf)er  of  checks 
issued,  and  direcl  deposits  made,  to 
recipients  in  that  month,  that  are 
composed  in  whole  or  in  part  of  State 
supplementary  funds.  The  number  of 
supplementary  payments  include,  for 
example,  recurring  monthly  payments 
(ongoing  monthly  payments  to 
individuals  who  maintain  eligibility 
from  the  previous  month);  supplemental 
payments  (payments  certified  after  the 
date  established  for  the  regular  transfer 
of  payment  data  to  the  United  States 
Department  of  the  Treasury);  daily 
payments  (non-recurring  initial  claims 
or  post-entitlement  payments  including 
one-time  payments  such  as  those  made 


to  correct  underpayments);  erroneous 
payments  (overpayments  and  payments 
to  ineligibles);  unnegotiated  check 
payments  (payments  by  check  not 
presented  for  payment  by  the  recipient 
within  180  days  of  issuance); 
replacement  checks  (duplif:ate  checks 
issued  when  recipients  allege 
nonreceipt  of  original  check  issuances); 
and,  installment  payments  of  large  past- 
due  amounts  (payments  made  over  a 
period  of  months,  the  sum  of  which  is 
equal  to  amounts  due  recipients). 

Section  13731  of  Public  Law  103-66 
also  authorizes  SSA  to  charge  a  State  an 
additional  services  fee  if,  at  the  request 
of  the  State.  SSA  agrees  to  provide  the 
State  with  additional  services  beyond 
the  level  customarily  provided  in  the 
administration  of  State  supplementary 
payments.  SSA  is  not  required  to 
perform  any  additional  services 
requested  by  a  State  and  may,  at  its  sole 
discretion,  refuse  to  perform  those 
additional  services.  An  additional 
services  fee  charged  a  State  may  be  a 
one-time  charge  or,  if  the  furnished 
services  result  in  ongoing  costs  to  the 
Federal  Government,  a  monthly  or  less 
frequent  charge  to  the  State  for 
providing  such  services.  Section  13731 
of  Public  Law  103-66  requires  that  the 
additional  services  fee  be  in  an  amount 
that  ,SSA  determines  is  necessary  to 
cover  all  costs  (including  indirect  costs) 
incurred  by  the  Federal  Government  in 
furnishing  the  additional  services.  Prior 
to  the  effective  date  of  section  13731  of 
Pub.  L.  103-66.  SSA  had  no  specific 
authority  to  impose  additional  services 
fees. 

The  CMIA  was  enacted  to  ensure 
greater  efficiency,  effectiveness  and 
equity  in  the  exchange  of  funds  between 
the  Federal  Government  and  the  States. 
For  purposes  of  Federal  administration 
of  State  supplementary  payments,  the 
(^MIA  requires  that  the  transfer  of  funds 
from  the  States  to  SSA  for  use  in  making 
supplementary  payments  be  timed  to 
f:oincide  as  closely  as  possible  with  the 
actual  payment  of  those  funds  to 
recipients.  While  all  States  are  required 
to  comply  with  the  funding  techniques 
of  the  CMIA,  pursuant  to  the 
implementing  regulations  of  the  United 
States  Department  of  the  Treasury  at  31 
CFR  Part  205,  only  those  States  whose 
State  supplementary  payment  programs 
meet  the  requirements  of  a  major 
Federal  assistance  program  in  their 
respective  States  are  subject  to  the 
interest  liability  provisions  of  the  CMIA. 
For  those  States,  transfers  of 
supplementary  payment  funds  to  SSA 
which  are  not  made  on  due  dates  and/ 
or  are  not  made  in  appropriate  amounts 
will  cause  the  imposition  of  an  interest 
liability  on  either  the  State,  or  the 
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Federal  Government.  Currently,  SSA 
administers  the  supplementary  payment 
programs  of  25  States  and  die  District  of 
Columbia.  The  supplementary  payment 
programs  of  11  of  those  States  and  the 
District  of  Columbia  meet  the 
requirements  of  a  major  Federal 
assistance  program  and,  thus,  are 
subject  to  the  interest  liability 
provisions  of  the  CMIA. 

Each  month,  States  are  notified  of  the 
amount  of  funds  they  must  transfer  to 
SSA  to  be  used  in  the  succeeding  month 
to  make  supplementary  payments  and  to 
pay  administration  fees.  Notification  is 
made,  generally.  7  work,  days  before  the 
end  of  the  month.  For  purposes  of 
complying  with  the  funding  technique 
requirements  of  the  CMIA  and  its 
implementing  regulations,  all  State 
funds  must  be  received  by  SSA  by  the 
fifth  Federal  business  day  following  the 
day  the  regularly  recurring  monthly 
supplementary  payments  are  issued. 
This  date  is  the  State  supplementary 
payment  transfer  date  and  represents 
the  dollar- weighted  average  day  of 
clearance  of  all  SSI/State  supplementary 
payment  checks  and  direct  deposits 
made  to  individuals  in  a  month.  Section 
1616(d)  of  the  Act  and  section  212(b)(3) 
of  Public  Law  9.3-66.  as  amended  bv 
section  13731  of  Public  l^w  103-66, 
require  that  the  States  pay 
administration  fees  on  the  same  day 
they  transfer  to  SS.^  the  amounts 
nocessurv  to  make  State  supplementary 
payments.  However,  the  provisions  of 
the  CMIA  apply  only  to  the  amounts 
transferred  to  SSA  for  use  in  making 
supplementary  payments.  Therefore,  the 
interest  provisions  of  the  CMIA  are 
iiiapplicable  to  the  payment  of 
aaministration  fees  not  made  on  transfer 
dates  and/or  not  made  in  appropriate 
amounts.  However,  administration  fee 
payment  delinquencies  by  States  are 
subject  to  the  provisions  of  the  claims 
collection  regulations  at  45  CFR  Part  30, 
which  include  the  imposition  of  interest 
on  amounts  due  SSA.  The.se  Department 
of  Health  and  Human  Services 
regulations  remain  applicable  after 
March  30,  1995,  to  the  assessment  of 
interest  on  delinquent  administration 
fees  by  SSA  pursuant  to  section  106(b) 
of  Public  Law  103-296,  the  Social 
Security  Independence  and  Program 
Improvements  Act  of  1994. 

It  is  not  possible  for  SSA  to  forecast 
the  precise  amount  of  State 
expenditures  that  will  be  made  in  the 
subsequent  month.  Therefore,  the 
amounts  transferred  on  the  State 
supplementary  payment  transfer  date 
are  based  on  estimates  made  by  SSA. 
After  the  ( lose  of  the  month  for  which 
the  amounts  are  transferred,  when  final 
expenditure  figures  become  available. 


those  amounts  will  be  revealed  to  be 
either  more  or  less  than  actually 
expended,  therefore  triggering  an 
interest  liability  on  either  the  State  or 
the  Federal  Government.  Prior  to  the 
amendments  being  made  by  these  final 
rules,  SSA's  regulations  did  not  reflect 
the  CMIA  requirement  that 
supplementary  payment  funds  be 
transferred  to  SSA  on  the  date  of 
average  clearance  of  SSI/supplementarv 
payments,  nor  did  thev  authorize  the 
charging  or  payment  of  interest  by  either 
SSA  or  the  Slates  with  regard  to  the 
transfer  of  State  supplementary  payment 
funds. 

Regulations  Changes 

We  are  amending  the  regulations  at 
§§  416.2010(b)  and  416.2090  to  reflect 
the  provisions  of  section  13731  of 
Public  Law  10.3-66  that  require  SSA  to 
charge  States  an  administrative  fee  for 
administering  their  State  supplementary 
payments  and  authorize  SSA  to  charge 
States  an  additional  services  fee  for 
services  not  customarily  performed. 
Examples  of  services  not  customarily 
provided  States  and  thus,  for  which  an 
additional  fee  will  be  charged  if  SSA 
agrees  to  perform  them,  are  presented 
below.  The  list  is  not  intended  to  be 
inclusive,  .^ny  and  all  additional 
services  performed  by  SSA  at  the 
request  of  a  State  will  be  subject  to  the 
services  fee,  including: 

•  The  collection  and/or  verification  of 
additional  information  in  the  claims  or 
redetermination  pro«^ess  which  SSA 
does  not  now  typically  or  usually 
collect  and/or  verify; 

•  The  modification  of  a 
supplementar\'  payment  level  variation 
or  replacement  of  a  supplementary 
payment  level  variation,  resulting  in  a 
variation  more  labor  intensive  or 
otherwise  more  costly  to  administer 
than  variations  normally  administered 
by  SSA: 

•  The  modification  or  expansion  of 
the  existing  SSI  Quality  Assurance 
sample  that  would  increase  the  level  of 
reporting  usually  performed  by  SSA; 

•  The  development  and  issuance  of 
notices  to  SSI/.State  supplementary 
payment  recipients  in  the  State  tieyond 
those  normally  provided; 

•  The  revision  of  State  supplementary 
payment  amounts  which  requires 
software  changes  in  the  SSI  payment 
system  not  otherwise  necessary.  Such 
revisions  would  be  other  than  the 
customary  revisions  associated  with 
aimual  cost-of-living  adjustments  to  the 
Federal  benefit  rate: 

•  The  provision  of  more  d(>taiied  or 
frequent  accounting  data  or  reports;  and 

•  A  service  that  would  re(]uJre  SSA  to 
engage  in  software  developniejU  or 


modification  and/or  reprogramming 
efforts  not  normally  .undertaken 

We  also  are  amending  the  regulations 
at  §416.2()90(a)(2)  to  provide,  consistent 
with  our  present  procedure,  that  all 
.State  funds  to  Iw  used  by  .SSA  to  make 
monthly  supplementary  payments  and 
to  pay  administration  fees  for  that 
month,  as  estimated  by  SSA,  must  be  on 
deposit  with  SSA  bv  the  fifth  Federal 
business  day  following  the  day  the 
regularly  recurring  monthly 
supplementary  payments  are  issued. 
This  paragraph  also  provides  that  any 
additional  services  fees  are  to  be  on 
deposit  with  SSA  on  the  date  specified 
bv  SSA.  In  addition,  we  are  amending 
§'416.2090(b)  to  clarify  that 
administration  and  additional  services 
fees  are  in(  luded  in  .SS.As  at:counling  of 
State  funds  and  to  reflect  the  fact  that 
SSA  and  the  States  may  now  incur 
interest  charges  with  respect  to  the 
adjustment  and  accounting  of  State 
supplementary  payment  tunds  in 
accordance  with  the  CMIA  and 
implementing  regulations  of  the  United 
States  Department  of  the  Treasury. 

We  also  are  making  technical 
revisions  to  the  regulations  in  Subpart  T 
that  are  unrelated  to  the  provisions  of 
OBR.\  of  1993  and  the  CMIA.  Section 
1H4  of  Public  I,aw  97-248.  enaded 
September  3.  19H2,  phased-out  the  hold- 
harmless  provisions  of  the  Soc  ial 
Seiuritv  Act.  In  order  to  reflect  the  fact 
that  these  provisions  are  now  obsolete, 
we  are  deleting  the  hold-hamdess 
regulations  at  §^  416.2010(b)  (except  for 
the  last  sentence  which  is  unrelated  to 
the  hold-harmless  protection  and  which 
will  be  inserted  at  the  end  of 
iiit,  416.2005(d)).  416.2080.  416.2082, 
and  416.2085  per  SSA's  June  1.  1995, 
report  to  President  Clinton  on 
Eliminating  nnd  Improving  Regulations, 
•and  are  amending  the  n'gulations  at 
S  416.2050(h)(1)  and  i*  416.2090  (a)(2) 
and  (d).  Section  416  2010(d)  is  being 
redesignated  as  ti  4162l)10(r)  and  is 
being  revised  to  indicate  that 
agreements  will  renew  automatically 
one  year  after  the  date  diey  are  signed 
for  a  period  of  one  year  unless  the  State 
or  SS.\  gives  written  notice  not  to  renew 
at  least  90  days  before  the  beginning  of 
the  new  period.  The  regulations 
pn?viouslv  provided  that  the  agreements 
run  until  June  30,  the  Federal 
govermnent's  tornier  end  ot  a  fiscal  year. 
This  c:hange  takes  into  consideration  the 
fact  that  States  have  not  signed  their 
agretmients  on  one  uniform  date. 
FinaiU  .  these  rules,  in  the  sections 
being  amended,  replace  all  references  to 
the  Secretary  of  Health  ami  Human 
.Services  with  references  to  SSA  to 
reflect  Public  Law  103-296  which. 
effective  March  31.  1995.  established 
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SSA  as  an  independent  agency  separate 
from  the  Department  of  Health  and 
Human  Services. 

Comments  on  Notice  of  Proposed 
Rulemaking 

These  regulations  were  published  in 
the  Federal  Register  (61  FR  18.=i29)  as  a 
notice  of  proposed  rulemaking  (NFRM) 
on  April  26.  1996.  Interested  parties 
were  given  60  days  to  suhmit  comments. 
Public  comments  were  received  from  a 
State's  Governor's  office  which  raised 
concerns  about  interest  charging  on 
State  supplementary  funds.  We  address 
these  concerns  in  our  responses  to  the 
comments  by  elaborating  on  certain 
statements  we  made  in  the  NFRM.  We 
are.  therefore,  publishing  the  final  rules 
with  no  substantive  changes  from  the 
proposed  rules. 

Comment:  The  commenter  believes  it 
is  contrary  to  the  spirit  of  CMIA  to 
assess  interest  when  a  State  timely 
transmits  to  SSA  the  amount  of  SSI 
funds  requested  for  a  month's 
disbursements.  The  NPRM  indicates 
that  such  interest  results  because  "(ijt  is 
not  possible  for  SSA  to  fonH;ast  the 
preci.se  amount  of  State  expenditures 
that  will  be  made  in  the  subsequent 
month  .   .   .,•■  (61  FR  18.529,  18530) 
which  the  commenter  sees  as  an  explicit 
admission  that  SS.-\  procedures  require 
improvement. 

The  commenter  stated  that  in 
conversations  with  SSA  on  this  subject, 
it  was  explained  that  necessary 
adjustments  occurring  subsequent  to  the 
payment  due  date  affect  the  final 
monthly  figures.  This  could  and  does 
result  in  differences  between  the 
amounts  estimated  by  SSA  and  amounts 
actually  paid  out,  leading  to  a 
calculation  of  interest  due  to  or  from  the 
Federal  Government.  According  to  the 
commenter,  a  fairer  solution  to  the 
problem  would  be  for  SSA  to  record  the 
later  adju.stments  and  apply  them,  phis 
or  minus,  to  the  estimates  for  the 
succeeding  month.  These  estimates, 
when  timely  transmitted  by  the  State, 
would  result  in  no  interest  calculation 
and  would  be  in  keeping  with  the  spirit 
of  CMIA. 

fle.spon.sr  Pursuant  to  CMIA.  interest 
has  been  and  will  be  i  alculated  on  the 
difference  between  the  amount  of  the 
State's  monthiv  payment  to  SSA  and  the 
actual  amount  of  mnnthlv  outlays  for 
State  supplernentarv  payments  made  by 
SS.A  tm  behalf  of  the  State.  The  monthiv 
funds  requests  are  developed  nearly  two 
months  before  the  actual  current 
month's  expenditures  are  available.  SSA 
does  take  ad)ustnients  into 
consideration  when  developing  the 
nu.inlhly  estimates  However.  State 
supplementary  payments  are  not 


processed  only  on  the  first  of  each 
month.  Payments  and  ret.ovories  are 
proces.sed  daily  and  the  volume  is 
unpredictable.  By  including  as  many 
monthly  adjustments  and  payments  as 
possible  in  the  monthly  hinds  request, 
interest  charges  to  either  party  are  kept 
to  a  minimum.  The  greatest  cause  of 
interest  to  either  party  is  the  early  or 
late  transfer  of  State  payment  funds  not 
the  adjustments  included  in  the  funds 
requests. 

Comment:  The  same  commenter  also 
addresses  the  rate  of  interest  SSA  uses 
in  calculating  a  "penalty"  for  untimely 
delivery  of  the  processing  fees. 
According  to  the  commenter.  SSI  is  by 
its  nature  not  a  "Federal  Assistance 
Program.  "  which  defines  the  scope  of 
CMIA.  However,  since  the  program  is 
specifically  covered  by  CMIA 
regulations,  the  commenter  accepts  its 
inclusion  under  CMIA. 

The  commenter  states  that  CMIA 
defines  the  interest  rate  applicable  to 
programs  covered  by  CMIA.  and  does 
not  reserve  to  SSA  or  any  Federal 
agency  the  right  to  charge  interest  rates 
other  than  those  calculated  in 
accordance  with  CMIA:  therefore,  any 
interest  enlarged  for  delinquent  payment 
of  processing  fees  should  be  subject  to 
CMIA  interest  rules.  The  commenter 
believes  that  in  terms  of  equity  and 
fairness,  SSA  cannot  have  it  both  ways: 
either  SSI  and  related  fees  are  subject  to 
CMIA  or  they  are  not.  If  they  are  subject 
to  CMIA,  as  it  appears,  then  only  one 
interest  rate  should  apply — that 
specified  by  CMIA  regulations. 

Response:  The  CMIA  is  only 
applicable  to  funds  representing  benefit 
payments  to  recipients.  The 
administration  fees  are  not  covered  by 
CMIA.  However,  the  fees  are  covered  by 
the  claims  collection  regulations,  set 
forth  at  Subpart  B  of  4,5  C.F.R.  Part  ,10. 
These  regulations  require  that  I  he 
Commissioner  of  Social  Security  take 
action  to  collect  debts  and  reduce 
delinquencies  and  generally  require  the 
imposition  of  interest  on  debts.  The 
interest  rate  is  set  by  the  Secretary  of  the 
Treasury  after  taking  into  consideration 
the  prevailing  private  i:onsumer  rates  of 
interest.  The  State  is  immediately 
notified  of  any  interest  due  as  a  result 
of  a  failure  to  make  timely  payment  of 
its  administrative  fee. 

ReRuIatnry  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMBJ  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 


Thus,  they  were  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  certify  that  these  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

These  rules  impose  no  reporting/ 
recordkeeping  requirements  subject  to 
OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.006.  Supplemental  Sncurity 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits,  Public  assi.stance  programs, 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income. 

Dated:  December  19, 1996. 
Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

Subpart  T  of  part  416  of  chapter  III  of 
title  20  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  416— [AMENDED] 

Subpart  T — [Amended] 

1.  The  authority  citation  for  subpart  T 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(.5).  1616,  1618.  and 
1631  of  the  Social  .Security  Act  (42  IJ.S.C. 
902(a)(5),  1382e,  1382g,  and  1383);  sec.  212, 
Pub.  L.  93-66,  87  Stat.  155  (42  U.S.C.  1382-/ 
note);  sec.  8(a),  (b)(l)-(b)(3).  Pub.  L.  93-23X 
87  Stat.  956  (7  l.'.S.C  61 2t  note.  1431  note 
and  42  U.S.C.  1382e  note);  sees.  1  (a)-(c)  and 
2(a),  2(b)(1).  2(b)(2),  Pub.  L.  9.3-335.  88  Stat. 
291  (42  U.S.C.  1382  note,  1382n  note), 

2.  Section  416.2005  is  amended  by 
revising  paragraph  (a),  removing  "the 
Secretary"  and  adding  "SSA"  in  the 
heading  and  each  time  it  appears  in 
paragraphs  (b)-(d)  and  adding  a 
sentence  to  the  end  of  paragraph  (d)  to 
read  as  follows: 

§416.2005    Administration  agreements 
with  SSA. 

(a)  Agreement-mandatory  only. 
Subject  to  the  provisions  of  paragraph 
(d)  of  this  section,  any  State  having  an 
agreement  with  the  Social  Security 
Administration  (SSA)  under 
§  416.2001(c)  may  enter  into  an 
administration  agreement  with  SSA 
under  which  SSA  will  make  the 
mandatory  minimum  supplementary 
payments  on  behalf  of  such  State.  An 
agreement  under  ^4 16.2001(c)  and  an 


UMI 
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administration  agreement  under  this 
paragraph  may  be  consolidated  into  one 
agreement. 

***** 

(d)  *  *  *  If  the  Stat'^  elects  options 
available  under  this  subpart  (specified 
in  §§416.2015-416.2035),  such  options 
must  be  specified  in  the  administration 
agreement. 

3.  Section  416.2010  is  amended  by 
removing  paragraph  (b),  redesignating 
paragraphs  (c)  through  (f)  as  paragraphs 
(b)  through  (e).  removing  "the 
Secretary"  and  adding  "SSA"  each  time 
it  appears  in  paragraphs  (a),  (d)  and  (e), 
and  by  revising  redesignated  paragraphs 
(b)  and  (c)  to  read  as  follows: 

§  41 6.201 0    Essentials  of  the  administration 
agreements. 

***** 

(b)  Administrative  costs.  (1)  SSA  shall 
assess  each  State  that  had  elected 
Federal  administration  of  optional  and/ 
or  mandatory  State  supplementary 
payments  an  administration  fee  for 
administering  those  payments.  The 
administration  fee  is  asses.sed  and  paid 
monthly  and  is  derived  by  multiplying 
the  number  of  State  supplementary 
payments  made  by  SSA  on  behalf  of  a 
State  for  any  month  in  a  fiscal  year  by 
the  applicable  dollar  rate  for  the  fiscal 
year.  The  number  of  supplementary 
payments  made  by  SSA  in  a  month  is 
the  total  number  of  checks  issued,  and 
direct  deposits  made,  to  recipients  in 
that  month,  that  are  composed  in  whole 
or  in  part  of  State  supplementary  funds. 
The  dollar  rates  are  as  follows: 

(i)  For  fiscal  year  1994.  $1.67; 

(ii)  For  fiscal  year  1995,  $3.33; 

(iii)  For  fiscal  year  1996,  $5.00;  and 

(iv)  For  fiscal  year  1997  and  each 
succeeding  fiscal  year,  $5.00,  or  such 
different  rate  as  determined  by  SSA  to 
be  appropriate  for  any  particular  State, 
taking  into  account  the  complexity  of 
administering  the  State's  supplementary 
payment  program. 

(2)  SSA  shall  charge  a  State  an 
additional  services  fee  if,  at  the  request 
of  the  State,  SSA  agrees  to  provide  the 
State  with  additional  services  beyond 
the  level  customarily  provided  in  the 
administration  of  State  supplementary 
payments.  The  additional  services  fee 
shall  be  in  an  amount  that  SSA 
determines  is  necessary  to  cover  all 
costs,  including  indirect  costs,  incurred 
by  the  Federal  Government  in 
furnishing  the  additional  services.  SSA 
is  not  required  to  perform  any 
additional  services  requested  by  a  State 
and  may,  at  its  sole  discretion,  refuse  to 
perform  those  additional  services.  An 
additional  services  fee  charged  a  State 
may  be  a  one-time  charge  or,  if  the 
furnished  services  result  in  ongoing 


costs  to  the  Federal  Government,  a 
monthly  or  less  frequent  charge  to  the 
State  for  providing  such  services. 

(c)  Agreement  period.  The  agreement 
period  for  a  State  which  has  elected 
Federal  administration  of  its 
supplementary  payments  will  extend  for 
one  year  from  the  date  the  agreement 
was  signed  unless  otherwise  designated. 
The  agreement  will  be  automatically 
renewed  for  a  period  of  one  year  unless 
either  the  State  or  SSA  gives  written 
notice  not  to  renew,  at  least  90  days 
before  the  beginning  of  the  new  period. 
For  a  State  to  elect  Federal 
administration,  it  must  notify  SSA  of  its 
intent  to  enter  into  an  agreement, 
furnishing  the  necessary  payment 
specifications,  at  least  120  davs  before 
the  first  day  of  the  month  for  which  it 
wishes  Federal  administration  to  begin, 
and  have  executed  such  agreement  at 
least  30  days  before  such  day. 


§416.2050    [Amended] 

4.  Paragraph  (b)(1)  of  section  416.2050 
is  amended  by  removing  the  phrase  "(as 
defined  in  §  416.2085(e))"  and  removing 
"the  Secretary"  and  adding  "SSA"  each 
time  it  appears. 

§416.2080    [Removed] 

5.  Section  416.2080  is  removed. 

§416.2082    [Removed] 

6.  Section  416.2082  is  removed. 

§416.2085    [Removed] 

7.  Section  416.2085  is  removed. 

8.  Section  416.2090  is  amended  by 
removing  "the  Secretary"  and  adding 
"SSA"  each  time  it  appears  m 
paragraph  (c),  by  removing  the  phrase 
"for  purposes  of  §  416.2080"  at  the  end 
of  paragraph  (d),  and  by  revising  the 
section  heading  and  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  41 6.2090    State  funds  transferred  for 
supplementary  payments. 

(a)  Payment  transfer  and  adjustment. 
(1)  Any  State  which  has  entered  into  an 
agreement  with  SSA  which  provides  for 
Federal  administration  of  such  State's 
supplementary  payments  shall  transfer 
to  SSA: 

(i)  An  amount  of  funds  equal  to  SSA's 
estimate  of  State  supplementary 
payments  for  any  month  which  shall  be 
made  by  SSA  on  behalf  of  such  State; 
and 

(ii)  An  amount  of  funds  equal  to 
SSA's  estimate  of  administration  fees  for 
any  such  month  determined  in  the 
manner  described  in  §416.201()(b)(l); 
and 

(iii)  If  applicable,  an  amount  of  funds 
equal  to  SSA's  determination  of  the 
costs  int:urred  bv  the  Federal 


government  in  fiimishing  additional 
services  for  the  State  as  described  in 
§  416.2010(b)(2). 

(2)  In  order  for  SSA  to  make  State 
supplementary  payments  on  behalf  of  a 
State  for  any  month  as  provided  by  the 
agreement,  the  estimated  amount  of 
State  funds  referred  to  in  paragraph 
la)(l)(i)  of  this  se<:tion,  necessars  to 
make  those  payments  for  the  month, 
together  with  the  estimated  amo\mt  of 
administration  fees  referred  to  in 
paragraph  (a)(l)(ii)  of  this  section,  for 
that  month,  must  be  on  deposit  witii 
SSA  on  the  State  supplementary 
payment  transfer  date,  which  is  the  fifth 
Federal  business  day  following  the  day 
in  the  month  that  the  regularly  recurring 
monthly  supplemental  security  income 
pavments  are  issued.  The  additional 
services  fee  referred  to  in  paragraph 
(a)(l)(iii)  of  this  section  shall  be  on 
deposit  with  SSA  on  the  date  specified 
by  SSA.  The  amount  of  State  funds  paid 
to  SSA  for  State  supplementary 
payments  and  the  amount  paid  for 
administration  fees  will  be  adjusted  as 
necessary  to  maintain  the  balance  with 
.State  supplementary  payments  paid  out 
by  SSA  on  behalf  of  the  State,  and 
administration  fees  owed  to  SSA, 
respectively. 

(b)  Accounting  nf  State  funds  (1)  As 
soon  as  feasible,  after  the  end  of  each 
calendar  month,  SSA  will  provide  the 
State  with  a  statement  showing, 
cumulatively,  the  total  amounts  paid  by 
SSA  on  behalf  of  the  State  during  the 
current  Federal  fiscal  year;  the  fees 
charged  by  SSA  to  administer  such 
supplementary  payments;  any 
additional  ser\  ices  fees  charged  the 
State:  the  States  total  liability  therefore; 
and  the  end-of-month  balance  of  the 
State's  [:ash  on  deposit  with  SSA. 

(2)  SSA  shall  provide  an  accounting 
of  State  funds  received  as  State 
supplementary  payments, 
administration  fees,  and  additional 
services  fees,  within  three  c;alendar 
months  followmg  the  tenninalion  of  an 
agreement  under  §  416.2005 

(3)  .adjustments  wnll  be  made  because 
of  State  funds  due  and  payable  or 
amounts  of  State  funds  recovered  for 
calendar  months  for  which  the 
agreement  was  in  effect.  Interest  will  be 
incurred  bv  SSA  and  the  States  with 
respect  to  the  adjustment  and 
accounting  of  State  suppiemetitar\ 
pavments  funds  in  accordance  with 
applicable  laws  and  regulations  of  the 
United  States  Department  of  the 

Treasury 

***** 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

U.S.  Agency  for  International 
Development 

22  CFR  Part  228 
RtN0412-AA28 

Rules  on  Source,  Origin  and 
Nationality  for  Commodities  and 
Services  Financed  by  the  Agency  for 
International  Development;  Correction 

agency:  United  States  Agency  for 
International  Development  (USAID), 
IDC  A. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  (22  CFR 
Part  228)  which  were  published 
Tuesday.  October  15.  1996  (fit  FR 
53615).  The  regulations  cover  USAID's 
rules  on  source,  origin  and  nationalifv 
for  commodities  and  services  financed 
by  USAID. 

EFFECTIVE  DATE:  January  .3.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  J.  O'Hara.  Office  of 
Procurement,  Procurement  Policy 
Division  (M/OP/P).  USAID,  Room 
1600A.  SA-14.  Washington.  DC  20523- 
1435.  Telephone  (703)  875-1534. 
facsimile  (703)  875-1243. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  that  is  the  subject  of  these 
corrections  was  effective  on  November 
14, 1996. 

Need  for  Correction 

As  published,  the  final  rule  contains 
errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
correction. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  15.  1996  of  the  final  rule,  which 
were  the  subject  of  FR  Doc.  96-26246, 
is  corrected  as  follows: 

$22&11(b)    [Corrected] 

1.  On  page  53618.  in  the  first  column, 
in  §  228.11,  paragraph  (b)  is  corrected  by 
removing  "non-Free  World"  and  putting 
"foreign  policy  restricted"  in  its  place. 

§22&13    [Corrected] 

2.  On  page  53618,  in  the  second 
column,  in  §228.13.  paragraph  (b)  is 
corrected  by  deleting  the  fifth  seatence, 
which  begins  on  line  23  of  the 
paragraph. 

f22&14    [Corrected] 

3.  On  page  53628,  in  the  third 
column,  in  §228.14,  paragraph  (c)(2)  is 
corrected  by  deleting  "Deputy  A.ssistant 


Administrator  for  Management  (DAA/ 
M)"  and  putting  "Procurement 
Executive"  in  its  place. 

§  228.22    [Corrected] 

4.  On  page  53619,  in  the  second 
column,  in  tj  228.22,  paragraph  (d),  the 
word  "agreement"  at  the  end  of  the 
paragraph  is  corrected  to  read 
"agreements". 

§  228.37    [Corrected] 

5.  On  page  53621.  in  the  first  column, 
in  §  228.37.  paragraph  (b),  line  nine  is 
corrected  by  adding  the  word  "Director" 
after  "Mission". 

§228.51     [Corrected] 

6.  On  page  53622.  in  the  first  column, 
in  §  228.51,  paragraph  (c)  is  corrected  by 
adding;  "In  no  event,  however,  shall 
procurement  be  from  a  non-Code  935 
source. "  at  the  end  of  the  paragraph. 

Dated:  December  13,  1996. 
MarctLS  L.  Steveiuon, 
Procurement  Executive. 
|FR  Doc.  97-63  Filed  1-2-97;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
28  CFR  Part  9 

[AG  ORDER  No.  2064-96] 

RIN  1105-AA23 

Revision  of  Regulations  Governing  the 
Remission  or  Mitigation  of  Civil  and 
Criminal  Forfeitures 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  order  amends  and  adopts 
rules  that  govern  the  processing  of 
petitions  for  remission  and  mitigation  of 
forfeitures  by  the  Criminal  Division,  the 
Drug  Enforcement  Administration,  the 
Federal  Bureau  of  Investigation,  the 
Immigration  and  Naturalization  Service, 
and  the  United  States  Marshals  Service 
of  the  Department  of  Justice.  The 
amendments  are  made  in  an  effort  to 
ameliorate  the  harsh  results  in 
individual  forfeiture  cases  and  to 
provide  relief  to  inno<;ent  persons 
whose  property  is  used  by  others  for 
criminal  purposes. 

EFFECTIVE  DATE:  February  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  L.  Rider.  Deputy  Chief,  Asset 
Forfeiture  and  Money  Laundering 
Section,  Crimmal  Division,  Department 
of  Justice,  Washington.  DC  20530. 
telephone  (202)  514-1263.  This  is  not  a 
toll-free  number. 


SUPPLEMENTARY  INFORMATION: 

Background 

This  order  amends  28  CFR  part  9 
primarily  so  the  Department  can  transfer 
forfeited  assets  to  victims  of  the  offense 
or  related  offenses  underlying  particular 
forfeiture  actions.  Under  the  current 
regulations,  standing  to  seek  remission 
or  mitigation  is  limited  to  parties  having 
a  present  legally  cognizable  interest  in 
the  forfeited  property  {e.g..  owners, 
lienholders).  and  unless  a  particular 
victim  has  such  an  interest,  forfeited 
assets  cannot  be  used  to  restore  property 
to  those  victimized  by  the  criminal 
conduct.  The  amendments  permit  the 
Department  to  transfer  certain  forfeited 
assets  to  victims  of  certain  fraud-type 
offenses  who  lack  a  present  ownership 
interest  in  particular  forfeited  assets  but 
who  are  victims  of  the  offense 
underlying  the  forfeiture  or  related 
offense  where  the  applicable  statutes 
allow  such  a  transfer.  These  regulations 
also  clarify  certain  ambiguities  in  the 
present  regulations  pertaining  to  who 
has  standing  to  file  petitions  for 
remission.  The  notice  of  proposed 
rulemaking  for  these  regulations  was 
published  in  the  Federal  Register  on 
June  29.  1994  (59  FR  33457). 

Comments 

The  Department  received  five 
comments  during  the  comment  period 
that  ended  July  29.  1994.  Three  of  the 
comments  pertained  to  issues  relating  to 
the  use  of  remission  to  transfer  seized 
and  forfeited  property  to  victims  of  the 
criminal  or  criminal  conduct.  Two  of 
the  comments  concerned  the  manner  in 
which  victims'  interests  are  treated 
under  the  new  regulations.  The  purpose 
of  remission  is  not  to  effect  restitution 
to  all  victims  of  crime,  but  rather  to 
ameliorate  the  hardship  that  may  result 
from  forfeiture  to  those  who  (i)  have  an 
ownership  interest  in  the  property,  and 
(ii)  others  who,  even  though  they  do  not 
have  a  cognizable  interest  in  the 
property,  have  incurred  a  monetary  loss 
as  a  result  of  the  same  underlying  or 
related  criminal  offense  and  who  are 
uninvolved  in  or  unaware  of  the 
underlying  criminal  activity  that 
resulted  in  the  forfeiture.  Restitution,  on 
the  other  hand,  a  remedy  that  is  often 
confused  with  remission,  is  available  as 
an  equitable  remedy  designed  to  make 
parties  whole  and  to  prevent  unjust 
enrichment. 

The  Department  believes  the 
definition  of  victim  for  purposes  of  the 
relevant  statutes  is  included  in  the 
definition  of  an  owner  as  found  at 
section  9.2(1).  where  the  victim  has  a 
legally  cognizable  interest  in  the 
forfeited  property.  Victims  who  do  not 
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have  a  legally  cognizable  interest  in  the 
property  that  has  been  seized  and 
forfeited,  but  have  been  victimized  by 
the  criminal  from  whom  the  property 
was  seized  are  non-owners  and  are,  to 
the  extent  the  Department  maj 
recognize  those  interests,  covered  by 
section  9.8. 

One  of  the  two  comments  concerning 
victims  suggested  the  regulation's 
definition  of  the  word  victim  be 
expanded  to  include  an  owner-victim, 
whose  ownership  interest  is  based  on 
the  fact  that  the  forfeited  property  was 
acquired  with  property  wrongfully 
taken  from  him,  but  where  the  forfeiture 
was  not  based  on  an  offense  underlying 
the  victim's  loss.  The  example  cited  was 
that  of  a  thief  who  steals  money  and 
buys  a  car  that  is  subsequently  forfeited 
for  an  offense  unrelated  to  the  theft.  The 
concern  is  that  the  person  from  whom 
the  thief  stole  the  money  would  not  be 
a  victim  covered  under  the  regulations 
if  the  forfeiture  was  based  on  an  offense 
unrelated  to  the  theft.  The  commenter  is 
mistaking  remission  for  restitution.  If 
the  government  seized  and  forfeited  the 
stolen  money  for  a  reason  unconnected 
to  the  theft,  and  the  money  was  clearly 
taken  in  the  theft,  the  money  would  be 
restored  to  the  individual  from  whom  if 
had  been  stolen  as  the  rightful  owner.  If 
the  thief  used  stolen  money  to  purchase 
a  vehicle  that  was  subsequently 
forfeited  for  a  reason  unconnected  to  the 
theft,  the  government  would  not  be  able 
to  restore  the  stolen  money,  nor  the 
vehicle  purchased  with  stolen  money, 
for  many  practicable  and  evidentiary 
reasons,  unless  the  victim  clearly 
established  a  legally  cognizable  interest 
in  the  forfeited  property  and  thus 
demonstrated  his  interest  as  that  of  an 
"owner"  under  section  9.2(1). 

Another  commenter  stated  that 
sections  9.2(v)  and  9.8  are  inconsistent, 
in  that  section  9.2(v)  only  applies  to 
victims  of  the  offense  underlying  a 
forfeiture  and  excludes  or  of  la]  related 
offense,  which  appears  in  section  9.8. 
The  commenter  was  correct  and  the 
distinction  is  purposeful.  As  noted, 
there  is  a  difference  between  section 
9.2(v)  and  section  9.8  victims:  section 
9.2(v)  covers  owners,  who  have  been 
victimized  by  the  criminal  conduct  that 
was  the  basis  of  the  forfeiture,  while 
section  9.8  covers  non-owners  who  have 
been  victimized  by  the  criminal  conduct 
that  was  the  basis  of  the  forfeiture  or 
related  to  the  forfeiture.  For  example, 
section  9.8  would  address  victims  of  a 
mail  fraud  scheme  where  the  forfeiture 
is  brought  pursuant  to  the  RICO 
statute— 18  U.S.C.  §  1963.  where  suc;h  a 
person  would  not  be  covered  by  section 
9.2(v). 


Because  the  sections  were  drafted  to 
address  different  types  of  victims  for  the 
reasons  previously  gi^en.  the  suggestion 
to  align  the  two  definitions  of  "vi(  tim" 
would  be  inconsistent  with  the  purpose 
and  intent  of  these  regulations. 

The  third  comment  concerning 
victims  issues  maintained  that  the 
regulations  do  not  appear  to  have  been 
drafted  with  an  emphasis  on  forfeiture 
c:ases  that  arise  out  of  financial  crimes, 
i.e.,  schemes  to  defraud  banks  and 
individuals.  The  regulations  implement 
federal  laws,  and  relate  to  the  remission 
of  forfeitures  conducted  pursuant  to 
statutes  such  as  sections  981  and  982  of 
title  18,  United  States  Code,  which 
permit  the  forfeiture  of  the  proceeds  of 
certain  bank  fraud  violations,  as  well  as 
the  criminal  proceeds  of  other  violations 
of  federal  law  predicated  on  schemes  to 
defraud. 

Another  comment  suggested  that  the 
regulations  ignored  forfeitures  under 
title  26,  for  failure  to  file  Currency 
Transaction  Reports  (CTRs),  and  title  ,31. 
for  failure  to  file  Currency  and  Monetary 
Instrument  Reports  (CMlRs).  It  stated 
that  since  these  statutes  do  not  contain 
innocent  owner  provisions,  there  is  no 
avenue  for  remission  or  mitigation  for 
individuals  who  are  affected  by  title  26 
or  title  31  forfeitures.  The  Department  of 
Justice  responds  by  pointing  out  that 
section  9.5(a)(l)(ii)  specifically  provides 
that  "(i|f  the  applicable  civil  forfeiture 
statute  contains  no  innocent  owner 
defense,  the  innocent  owner  provisions 
applicable  to  21  United  States  Code 
§  881(a)(4)  shall  apply." 

The  last  comment  suggested  that 
section  9.6(f)(l)(iii)  be  amended  to  allow 
a  judgment  creditor  to  be  recognized  if 
he  or  she  had  no  knowledge  of  the  acts 
giving  ri.se  to  the  forfeiture  at  the  time 
of  the  transaction  upon  which  the 
judgment  was  based  in.stead  of  requiring 
the  creditor  to  have  no  knowledge  "at 
the  time  the  judgment  became  a  lien  on 
the  forfeited  property."  The  Department 
responds  that  section  9.6(f)(l)(iii)  is 
necessarily  consistent  with  the  time-of- 
knowledge  standard  applicable  to  all 
petitioners  pursuant  to  section  9.5.  The 
suggested  amendment  must  be  rejected 
as  it  would  provide  judgment  creditors 
with  an  unfair  advantage  over  other 
petitioners  in  the  petition  for  remission 
process. 

Recent  changes  in  the  Immigration 
and  Naturalization  Service 
organizational  structure  have  modified 
internal  decision-making  authority. 
Accordingly,  under  section  9.1(b)(1), 
authority  to  grant  remission  and 
mitigation  is  now  delegated  to  the  INS 
Regional  Directors. 

The  Department  has  deleted  the  last 
sentence  of  the  definition  of  the  term 


"owner"  in  section  9.2(1),  which 
provided  that  "Itlhe  mere  existenc:e  of  a 
(  ominunity  property  interest  without 
proof  of  financial  contribution  to  the 
purchase  of  the  property  will  not  be 
deemed  sufficient  to  support  a 
petition."  This  provision  was  included 
to  guard  against  spouses  of  drug  dealers 
and  other  crimmals  obtaining  a  windfall 
from  the  proceeds  of  illegal  activities 
where  the  petitioning  spouse  made  no 
financial  contribution  to  the  pun;hase  of 
the  property  at  issue.  Though  this 
rationale  remains  a  concern,  the  sweep 
of  the  provision  was  undulv  broad, 
possibly  precluding  meritorious 
petitions  by  innocent  spou.ses  claiming 
an  ownership  interest  understate 
community  property  laws.  Accordingly, 
the  Department  will  review  petitions 
prt;dicated  upon  state  community 
property  laws  on  a  case-by-case  basis 
and  may  deny  such  petitions  where  the 
petitioning  spouse  would  be  unjustly 
enriched  by  the  proceeds  of  the 
offending  spouse's  criminal 
wrongdoing. 

The  Department  has  made  other 
technical  changes  in  section  9.8  which 
do  not  require  an  additional  notice  and 
comment  period. 

Other  Matters 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  60.5(b)).  the 
Attorney  General  certifies  that  this  rule 
does  not  have  a  signifii;ant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  will  not  have  substantia! 
direct  effRi:ts  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  m 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  dot^s  not 
have  suffi(  lent  federalism  impluations 
to  warrant  the  preparation  ot  a 
Federalism  Assessment.  This  regulation 
has  been  drafted  and  reviewed  in 
accordance  vvitti  Kxecutive  Order  12HhH. 
§  1(b).  Priniiiples  ol  Regulation.  The 
Department  of  Justice  has  determined 
that  this  rule  is  a  "significant  regulatory 
action"  under  Exe<:utive  Order  12866. 
§  3(0.  Regulatorv  Planning  and  Review; 
accordingly,  it  has  been  reviewed  by  the 
Office  of  Management  and  Budget, 

List  of  Subjects  in  28  CFR  Fart  9 

Administrative  practice  and 
procedure.  Crime,  Seizures  and 
forfeitures. 

By  virtue  of  the  authority  vested  in 
me  as  .Attorney  General  by  28  U.S.C.  509 
and  510,  28  CFR  part  9  is  revised  to  read 
as  follows: 
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PART  9— REGULATIONS  GOVERNING 
THE  REMISSION  OR  MITIGATION  OF 
CIVIL  AND  CRIMINAL  FORFEITURES 

Sec. 


9.1  Authority,  purpxise.  and  scope. 

9.2  Definitions. 

9.3  Petitions  in  administrative  forfeiture 
ca.ses. 

9.4  Petitions  in  judicial  forfeiture  ca.ses 

9.5  Criteria  governing  administrative  and 
judicial  remission  and  mitigation 

9.6  Special  mles  for  specific  petitioners. 

9.7  Terms  and  conditions  of  remission  and 
mitigation. 

9.8  Provisions  applicable  to  victims. 

9.9  Miscellaneous  provisions. 
Authority:  28  U  S C  509.  510,  515-518, 

524;  8  U.S.C.  1.324;  15  CSC.  1177;  17  U.S.C. 
509;  18  U.S.C.  512.  981.  982,  1467.  1955, 
1963.  2253,  2254.  2513;  19  U.S.C.  1613.  1618; 
21  l.'.S.C.  853,  881;  22  U.S.C.  401. 

§9.1    Authority,  purpose,  and  scope. 

(aj  Purpose.  This  part  sets  forth  the 
procedures  for  agency  officials  to  follow 
when  considering  remission  or 
mitigation  of  administrative  forfeitures 
under  the  jurisdiction  of  the  agency,  and 
civil  judicial  and  criminal  judicial 
forfeitures  under  the  juri.sdiction  of  the 
Criminal  Division.  The  purpose  of  the 
regulations  in  this  part  is  to  provide  a 
basis  for  ameliorating  the  effects  of 
forfeiture  through  the  partial  or  total 
remission  of  forfeiture  for  individuals 
who  have  an  interest  in  the  forfeited 
property  but  who  did  not  participate  in. 
or  have  knowledge  of,  the  conduct  that 
resulted  in  the  property  being  subject  to 
forfeiture  and,  where  required,  took  all 
reasonable  steps  under  the 
circumstances  to  ensure  that  such 
property  would  not  be  used,  acquired, 
or  disposed  of  contrary  to  law. 
Additionally,  the  regulations  provide  for 
partial  or  total  mitigation  of  the 
forfeiture  and  imposition  of  alternative 
conditions  in  appropriate 
circumstances. 

(b)  Authority  to  grant  remission  and 
mitigation  (1)  Remission  and  mitigation 
funciions  in  administrative  forfeitures 
are  performed  by  the  agency  seizing  the 
property.  Within  the  Federal  Bureau  of 
Investigation,  authority  to  grant 
remission  and  mitigation  is  delegated  to 
the  Forfeiture  Counsel,  who  is  the  Unit 
Chief,  Legal  Forfeiture  Unit,  Office  of 
the  General  Coun.sel;  within  the  Drug 
Enforcement  Administration,  atithoritv 
to  grant  remission  and  mitigation  is 
delegated  to  the  Forfeiture  Counsel, 
Office  of  Chief  Counsel;  and  within  the 
Immigration  and  Naturalization  Service, 
authority  to  grant  remission  and 
mitigation  is  delegated  to  the  INS 
Regional  Dire<:tors. 

(2)  Remission  and  mitigation 
hiiictions  in  judicial  raises  are 
performed  by  the  Criminal  Division  of 


the  Department  of  Justice.  Within  the 
Criminal  Division,  authority  to  grant 
remission  and  mitigation  is  delegated  to 
the  Chief,  A.sset  F'orfeiture  and  Money 
[plundering  Section,  Criminal  Division. 

(3)  The  powers  and  responsibilities 
delegated  by  these  regulations  in  this 
part  may  be  redelegated  to  attorneys  or 
managers  working  under  the 
suoervision  of  the  designated  officials. 

(c)  The  time  periods  and  internal 
requirements  established  in  this  part  are 
designed  to  guide  the  orderly 
administration  of  the  remission  and 
mitigation  process  and  are  not  intended 
to  create  rights  or  entitlements  in  favor 
of  individuals  seeking  remission  or 
mitigation.  The  regulations  will  apply  to 
all  decisions  on  petitions  for  remission 
or  mitigation  made  on  or  af^er  February 
3,  1997.  The  regulations  will  apply  to 
decisions  on  requests  for 
reconsideration  of  a  denial  of  a  petition 
under  §§  9.3(j)  and  9.4(k)  only  if  the 
initial  de<.ision  on  the  petition  was 
made  under  the  provisions  of  this  part 
effective  on  February  3,  1997. 

(d)  This  part  governs  any  petition  for 
remission  filed  with  the  Attorney 
General  and  supersedes  any  Department 
of  Justice  regulation  governing  petitions 
for  remission,  to  the  extent  such 
regulation  is  inconsistent  with  this  part. 
In  particular,  this  part  supersedes  the 
provisions  of  21  CFR  1316.79  and 
1316.80,  which  contain  remission  and 
mitigation  procedures  for  property 
seized  for  narcotics  violations.  The 
provisions  of  8  CFR  274. 13  through 
274.19  and  28  CFR  8.10,  which  concern 
non-drug  related  forfeiture.s.  are  also 
superseded  by  this  part  where  those 
regulations  relate  to  remission  and 
mitigation. 

§9.2    Definitions. 
As  used  in  this  part: 

(a)  The  term  administrative  forfeiture 
means  the  process  by  which  property 
may  be  forfeited  by  an  investigative 
agency  rather  than  through  judicial 
proceedings. 

(b)  The  term  appraised  value  means 
the  estimated  market  value  of  an  asset 
at  the  time  and  place  of  seizure  if  such 
or  similar  property  was  freely  offered  for 
sale  between  a  willing  seller  and  a 
willing  buyer. 

(cj  The  term  Assets  Forfeiture  Fund 
means  the  Department  of  lustice  Assets 
Forfeiture  Fund  or  Department  of  the 
Treasury  A.sset  Forfeiture  Fund, 
depending  upon  the  identity  of  the 
seizing  agency. 

(d)  The  term  Attorney  General  means 
the  Attorney  General  of  the  United 
States  or  his  or  her  designee. 

(e)  The  term  beneficial  owner  means 
a  person  with  actual  use  of,  as  well  as 


an  interest  in,  the  property  subject  to 
forfeiture. 

(f)  The  terms  Chief  Asset  Forfeiture 
and  Money  Laundering  Section,  and 
Chief,  refer  to  the  Chief  of  the  Asset 
Forfeiture  and  Money  Laundering 
Section,  Criminal  Division,  United 
States  Department  of  Justice. 

(g)  The  term  general  creditor  means 
one  whose  claim  or  debt  is  not  secured 
by  a  specific  right  to  obtain  satisfaction 
against  the  particular  property  subject  to 
forfeiture. 

(h)  The  term  judgment  creditor  means 
one  who  has  obtained  a  judgment 
against  the  debtor  but  has  not  yet 
received  full  satisfaction  of  the 
judgment. 

(i)  The  term  judicial  forfeiture  means 
either  a  civil  or  a  criminal  proceeding  in 
a  United  States  District  Court  that  may 
result  in  a  final  judgment  and  order  of 
forfeiture. 

(j)  The  term  lienholder  means  a 
creditor  whose  claim  or  debt  is  .secured 
by  a  specific  right  to  obtain  satisfaction 
against  the  particular  property  subject  to 
forfeiture.  A  lien  creditor  qualifies  as  a 
lienholder  if  the  lien: 

(1)  Was  established  by  operation  of 
law  or  contract; 

(2)  Was  created  as  a  result  of  an 
exchange  of  money,  goods,  or  services; 
and 

(3)  Is  perfected  against  the  specific 
property  forfeited  for  which  remission 
or  mitigation  is  sought  (e.g.,  a  real  estate 
mortgage;  a  mechanic's  lien). 

(k)  The  term  net  equity  means  the 
amount  of  a  lienholder's  monetary 
interest  in  property  subject  to  forfeiture. 
Net  equity  shall  be  computed  by 
determining  the  amount  of  unpaid 
principal  and  unpaid  interest  at  the  time 
of  seizure,  and  by  adding  to  that  sum 
unpaid  interest  calculated  from  the  date 
of  seizure  through  the  last  full  month 
prior  to  the  date  of  the  decision  on  the 
petition.  Where  a  rate  of  interest  is  set 
forth  in  a  security  agreement,  the  rate  of 
interest  to  be  used  in  this  computation 
will  be  the  annual  percentage  rate  so 
specified  in  the  security  agreement  that 
is  the  basis  of  the  lienholder's  interest. 
In  this  computation,  however,  there 
shall  be  no  allowances  for  attorneys' 
fees,  accelerated  or  enhanced  interest 
charges,  amounts  set  by  contract  as 
damages,  unearned  extended  warranty 
fees,  insurance,  service  contract  charges 
incurred  after  the  date  of  seizure, 
allowances  for  dealer's  reserve,  or  any 
other  similar  charges. 

(1)  The  term  owner  means  the  person 
in  whom  primary  title  is  vested  or 
whose  interest  is  manifested  by  the 
actual  and  beneficial  use  of  the 
property,  even  though  the  title  is  vested 
in  another.  A  victim  of  an  offense,  as 
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defined  in  paragraph  (v)  of  this  section, 
may  also  be  an  owner  if  he  or  she  has 
a  present  legally  cognizable  ownership 
interest  in  the  property  forfeited.  A 
nominal  owner  of  property  will  not  be 
treated  as  its  true  owner  if  he  or  she  is 
not  its  beneficial  owner. 

(m)  The  term  person  means  an 
individual,  partnership,  corporation, 
joint  business  enterprise,  estate,  or  other 
legal  entity  capable  of  owning  property. 

(n)  The  term  petition  means  a  petition 
for  remission  or  mitigation  of  forfeiture 
under  the  regulations  in  this  part.  This 
definition  includes  a  petition  for 
restoration  of  the  proceeds  of  sale  of 
forfeited  property  and  a  petition  for  the 
value  of  forfeited  property  placed  into 
official  use. 

(0)  The  term  petitioner  means  the 
person  applying  for  remission, 
mitigation,  restoration  of  the  proceeds  of 
sale,  or  for  the  appraised  value  of 
forfeited  property,  under  the  regulations 
in  this  part.  A  petitioner  may  be  an 
owner  as  defined  in  §9.2(1),  a  Henholder 
as  defined  in  §  9.2(j),  or  a  victim  as 
defined  in  §  9.2(v),  subject  to  the 
limitations  of  §9.8. 

(p)  The  term  property  means  real  or 
personal  property  of  any  kind  capable  of 
being  owned  or  possessed. 

(q)  The  term  record  means  a  series  of 
arrests  for  related  crimes,  unless  the 
arrestee  was  acquitted  or  the  charges 
were  dismissed  for  lack  of  evidence;  a 
conviction  for  a  related  crime  or 
completion  of  sentence  within  ten  years 
of  the  acquisition  of  the  property  subject 
to  forfeiture;  or  two  convictions  for  a 
related  crime  at  any  time  in  the  past. 

(r)  The  term  related  crime  as  used  in 
§  9.2(q)  and  §  9.6(e)  means  any  crime 
similar  in  nature  to  that  which  gives  rise 
to  the  seizure  of  property  for  forfeiture. 
For  example,  where  property  is  seized 
for  a  violation  of  the  federal  laws 
relating  to  drugs,  a  related  crime  would 
be  any  offense  involving  a  violation  of 
the  federal  laws  relating  to  drugs  or  the 
laws  of  any  state  or  political  subdivision 
thereof  relating  to  drugs. 

(s)  The  term  related  offense  as  used  in 
§9.8  means: 

(1)  Any  predicate  offense  charged  in 
a  Federal  Racketeer  Influenced  and 
Corrupt  Organizations  Act  (RICO)  count 
for  which  forfeiture  was  ordered;  or 

(2)  An  offense  committed  as  part  of 
the  same  scheme  or  design,  or  pursuant 
to  the  same  conspiracy,  as  was  involved 
in  the  offense  for  which  forfeiture  was 
ordered. 

(t)  The  term  Ruling  Official  means  any 
official  to  whom  decision  making 
authority  has  been  delegated  pursuant 
to§9.1(b). 

(u)  The  term  seizing  agency  means  the 
federal  agency  that  seized  the  property 


or  adopted  the  seizure  of  another  agency 
for  federal  forfeiture. 

(v)  The  term  victim  means  a  person 
who  has  inciured  a  pecuniary  loss  as  a 
direct  result  of  the  commission  of  the 
offense  underlying  a  forfeiture.  A  drug 
user  is  not  considered  a  victim  of  a  drug 
trafficking  offense  under  this  definition. 
A  victim  does  not  include  one  who 
acquires  a  right  to  sue  the  perpetrator  of 
the  criminal  offense  for  any  loss  by 
assigimient,  subrogauon  inheritance,  or 
otherwise  form  the  actual  victim,  unless 
that  person  has  acquired  an  actual 
ownership  interest  in  the  forfeited 
property. 

(w)  The  term  violator  means  the 
person  whose  use  or  acquisition  of  the 
property  in  violation  of  the  law 
subjected  such  property  to  seizure  for 
forfeiture. 

§  9.3    Petitions  in  administrative  forfeiture 
cases. 

(a)  Notice  of  seizure.  The  notice  of 
seizure  and  intent  to  forfeit  the  property 
shall  advise  any  persons  who  may  have 
a  present  owTiership  interest  in  the 
property  to  submit  their  petitions  for 
remission  or  mitigation  within  thirty 
(30)  days  of  the  date  they  receive  the 
notice  in  order  to  facilitate  processing. 
Petitions  shall  be  considered  any  time 
after  notice  until  the  forfeited  property 
is  placed  into  official  use.  sold,  or 
otherwise  disposed  of  according  to  law. 
except  in  cases  involving  petitions  to 
restore  the  proceeds  from  the  sale  of 
forfeited  property.  A  notice  of  seizure 
shall  include  the  title  of  the  seizing 
agency,  the  Ruling  Official,  the  mailing 
and  street  address  of  the  official  to 
whom  petitions  should  be  sent,  and  an 
asset  identifier  number. 

(b)  Persons  who  may  file.  A  petition 
for  remission  or  mitigation  must  be  filed 
by  a  petitioner  as  defined  in  §  9.2(o]  or 
as  prescribed  in  §§  9.9(g)  and  (h). 

(c)  Contents  of  petition.  (1)  All 
petitions  must  include  the  following 
information  in  clear  and  concise  terms: 

(i)  The  name,  address,  and  social 
security  or  other  taxpayer  identification 
number  of  the  person  claiming  an 
interest  in  the  seized  property  who  is 
seeking  remission  or  mitigation; 

(ii)  The  name  of  the  seizing  agency, 
the  asset  identifier  number,  and  the  date 
and  place  of  seizure; 

(iii)  A  complete  description  of  the 
property,  including  make,  model,  and 
serial  numbers,  if  any;  and 

(iv)  A  description  of  tht  petitioner's 
interest  in  the  property  as  owner, 
henholder,  or  otherwise,  supported  by 
original  or  certified  bills  of  sale, 
contracts,  deeds,  mortgages,  or  other 
documentary  evidence. 


(2)  Any  factual  recitation  or 
documentation  of  any  type  in  a  petition 
must  be  supported  by  a  sworn  affidavit. 

(d)  Releases.  In  addition  to  the 
contents  of  the  petition  for  remission  or 
mitigation  set  forth  in  paragraph  (c)  of 
this  section,  upon  request,  the  petitioner 
shall  also  furnish  the  agency  with  an 
instrument  executed  by  the  titled  or 
registered  owner  and  any  other  known 
claimant  of  an  interest  in  the  property 
releasing  interest  in  such  property. 

(e)  Filing  petition  \\ith  agency.  (1)  A 
petition  for  remission  or  mitigation 
subject  to  administrative  forfeiture  shall 
be  addressed  to  the  appropriate  federal 
agency  as  follows: 

(i)  Drug  Enforcement  Administration. 
Office  of  Chief  Counsel.  Street  .address: 
700  .^rmv  Navv  Drive,  Arlington.  VA 
22202 

Mailing  Address:  P.O.  Box  28356, 
Washington.  DC.  20038 

(ii)  Federal  Bureau  of  Investigation. 
Special  Agent  in  Charge,  Field  Office 
that  seized  the  property. 

(iii)  Immigration  and  Naturalization 
Service  District  Director.  Chief  Patrol 
Agent,  or  Regional  Asset  Forfeiture 
Oflice  at  location  with  jurisdiction  over 
the  forfeiture  proceeding. 

(2)  The  petition  is  to  be  sent  to  the 
official  address  provided  in  the  notice  of 
seizure  and  shall  be  sworn  to  bv  the 
petitioner  or  by  the  petitioner's  attorney 
upon  information  and  belief,  supported 
by  the  client's  sworn  notice  of 
representation  pursuant  to  28  U.S.C. 
1 746.  as  set  out  in  §  9.9(g).  The  Chief  of 
the  Asset  Forfeiture  and  Money 
Laundering  Section  is  delegated 
authority  to  amend  the  address  of  the 
official  to  whom  petitions  may  be  sent 
from  time  to  time,  as  necessary,  by 
publishing  notice  of  the  change  of 
address  in  the  Federal  Register.  Failure 
to  publish  a  notice  of  change  of  address 
in  the  Federal  Register  shall  not  alter 
the  authority  of  the  Ruling  Official  to 
determine  petitions  for  remission  or 
mitigation  nor  the  obligation  of  a 
petitioner  to  file  a  petition  at  the 
address  provided  in  the  notice  of 
seizure.  Failure  to  publish  a  notice  of 
change  of  address  in  the  Federal 
Register  shall  not  be  grounds  for 
expanding  the  time  for  filing  a  petition 
for  remission  or  mitigation  under  the 
regulations  in  this  part. 

(f)  Agency  investigation.  Upon  receipt 
of  a  petition,  the  seizing  agency  shall 
investigate  the  merits  of  the  petition  and 
prepare  a  written  .^iiport  containing  the 
resuhs  of  that  investigation.  This  report 
shall  be  submitted  to  the  RuUng  Official 
for  review  and  consideration. 

(g)  Ruling.  Upon  receipt  of  the 
petition  and  the  agency  report,  the 
Ruling  Official  for  the  seizing  agency 
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shall  review  the  petition  and  the  report, 
and  shall  rule  on  the  merits  of  the 
petition.  No  hearing  shall  be  held 

(h)  Petitions  granted.  If  the  Ruling 
Official  grants  a  remission  or  mitigation 
of  the  forfeiture,  a  copy  of  the  decision 
shall  be  mailed  to  the  petitioner  or,  if 
represented  by  an  attorney,  to  the 
petitioner's  attorney.  A  copy  shall  also 
be  sent  to  the  United  States  Marshals 
Service  or  other  property  custodian.  The 
written  decision  shall  include  the  terms 
and  conditions,  if  any,  upon  which  the 
remission  or  mitigation  is  granted  and 
the  procedures  the  petitioner  must 
follow  to  obtain  release  of  the  property 
or  the  monetary  interest  therein 

(i)  Petitions  denied.  If  the  Ruling 
Official  denies  a  petition,  a  copy  of  the 
decision  shall  be  mailed  to  the 
petitioner  or.  if  represented  by  an 
attorney,  to  the  petitioner's  attorney  of 
record.  A  copy  of  the  decision  shall  also 
be  sent  to  the  United  States  Marshals 
Service  or  other  property  custodian.  The 
decision  shall  specify  the  reason  that 
the  petition  was  denied.  The  decision 
shall  advise  the  petitioner  that  a  request 
for  reconsideration  of  the  denial  of  the 
petition  may  be  submitted  to  the  Ruling 
Official  in  accordance  with  paragraph  (j) 
of  this  section. 

(j)  Request  for  reconsideration.  (1)  A 
request  for  reconsideration  of  the  denial 
of  the  petition  shall  be  considered  if: 

(i)  It  is  postmarked  or  received  by  the 
office  of  the  Ruling  Official  within  ten 
(10)  days  from  the  receipt  of  the  notice 
of  denial  of  the  petition  by  the 
petitioner;  and 

(ii)  The  request  is  based  on 
information  or  evidence  not  previously 
considered  that  is  material  to  the  basis 
for  the  denial  or  presents  a  basis  clearly 
demonstrating  that  the  denial  was 
erroneous. 

(2)  In  no  event  shall  a  request  for 
reconsideration  be  decided  by  the  same 
Ruling  Official  who  ruled  on  the 
original  petition. 

(3)  Only  one  request  for 
reconsideration  of  a  denial  of  a  petition 
shall  be  considered. 

(k)  Restoration  of  proceeds  from  sale. 
(1)  A  petition  for  restoration  of  the 
proceeds  from  the  sale  of  forfeited 
property,  or  for  the  appraised  value  of 
forfeited  property  when  the  forfeited 
property  has  been  retained  by  or 
delivered  to  a  government  agencv  for 
official  use.  may  be  submitted  by  an 
owner  or  leinholder  in  cases  in  which 
the  petitioner: 

(i)  Did  not  know  of  the  seizure  prior 
to  the  entry  of  a  de<Maration  of  forfeiture; 
and 

(iij  Could  not  reasonably  have  known 
of  the  seizure  prior  to  the  entry  of  a 
He<;!aralion  of  forfeiture. 


(2)  Such  a  petition  shall  be  submitted 
pursuant  to  paragraphs  (b)  through  (e)  of 
this  section  within  ninety  (90)  days  of 
the  date  the  property  is  sold  or 
otherwise  disposed  of. 

§  9.4    Petitions  in  judicial  forfeiture  cases. 

(a)  Notice  of  seizure.  The  notice  of 
seizure  and  intent  to  forfeit  the  property 
shall  advise  any  persons  who  may  have 
a  present  ownership  interest  in  the 
property  to  submit  their  petitions  for 
remission  or  mitigation  within  thirty 
(30)  days  of  the  date  they  receive  the 
notice  in  order  to  facilitate  processing. 
Petitions  shall  be  considered  any  time 
after  notice  until  such  time  as  the 
forfeited  property  is  placed  in  official 
use,  sold,  OT  otherwise  disposed  of 
according  to  law,  except  in  cases 
involving  petitions  to  restore  property. 
A  notice  of  seizure  shall  include  the 
title  of  the  Ruling  Official  and  the 
mailing  and  street  address  of  the  official 
to  whom  petitions  should  be  .sent,  the 
name  of  the  agency  seizing  the  property, 
an  asset  identifier  number,  and  the 
district  court  docket  number. 

(b)  Persons  who  may  file.  A  petition 
for  remission  or  mitigation  must  be  filed 
by  a  petitioner  as  defined  in  §  9.2(o)  or 
as  prescribed  in  §  §  9.9  (g)  and  (h). 

(c)  Contents  of  petition.  (1)  All 
petitions  mu.st  include  the  following 
information  in  clear  and  concise  terms: 

(i)  The  name,  address,  and  social 
security  or  other  taxpayer  identification 
number  of  the  person  claiming  an 
interest  in  the  seized  property  who  is 
seeking  remission  or  mitigation; 

(ii)  The  name  of  the  seizing  agency, 
the  a.s.set  identifier  number,  and  the  date 
and  place  of  seizure; 

(iii)  The  district  court  docket  number; 

(iv)  A  complete  description  of  the 
property,  including  the  address  or  legal 
description  of  real  property,  and  make, 
model,  and  serial  numbers  of  personal 
property,  if  any;  and 

(v)  A  description  of  the  petitioner's 
interest  in  the  property  as  owner, 
lienholder,  or  otherwise,  supported  by 
original  or  certified  bills  of  sale, 
contracts,  mortgages,  deeds,  or  other 
documentary  evidence. 

(2)  Any  factual  recitation  or 
documentation  of  any  type  in  a  petition 
must  be  supported  by  a  sworn  affidavit. 

(d)  Releases.  In  addition  to  the 
content  of  the  petition  for  remission  or 
mitigation  set  forth  in  paragraph  (c)  of 
this  section,  the  petitioner,  upon 
request,  also  shall  furnish  the  agency 
with  an  instrument  executed  by  the 
titled  or  registered  owner  and  any  other 
known  claimant  of  an  interest  in  the 
property  releasing  the  interest  in  such 
property 


(e)  FHing  petition  with  Department  of 
Justice.  A  petition  for  remission  or 
mitigation  of  a  judicial  forfeiture  shall 
be  addressed  to  the  Attorney  General; 
shall  be  sworn  to  by  the  petitioner  or  by 
the  petitioner's  attorney  upon 
information  and  belief,  supported  by  the 
client's  sworn  notice  of  representation 
pursuant  to  28  U.S.C.  1746,  as  set  forth 
in  §  9.9(g);  and  shall  be  submitted  to  the 
United  States  Attorney  for  the  district  in 
which  the  judicial  forfeiture 
proceedings  are  brought.  A  petitioner 
also  shall  submit  a  copy  of  the  petition 
to  the  seizing  agency  in  the  judicial 
district  in  which  the  seizure  occurred  as 
specified  in  the  notice  of  seizure,  except 
in  Drug  Enforcement  Administration 
cases,  where  the  copy  shall  be 
submitted  to  Drug  Enforcement 
Administration  Headquarters,  Office  of 
Chief  Counsel,  P  O.  Box  28356, 
Washington,  D.C.  20038,  or  700  Army 
Navy  Drive,  Arlington.  VA  22202. 

(f)  Agency  investigation  and 
recommendation;  United  States 
Attorney's  recommendation.  Upon 
receipt  of  a  petition,  the  United  States 
Attorney  shall  direct  the  seizing  agency 
to  investigate  the  merits  of  the  petition 
based  on  the  information  provided  by 
the  petitioner  and  the  totality  of  the 
agency's  investigation  of  the  underlying 
basis  for  forfeiture.  The  agency  shall 
submit  to  the  United  States  Attorney  a 
report  of  its  investigation  and  its 
recommendation  on  whether  the 
petition  should  be  granted  or  denied. 
Upon  receipt  of  the  agency's  report  and 
recommendation,  the  United  States 
Attorney  shall  forward  to  the  Chief, 
Asset  Forfeiture  and  Money  Laundering 
Section,  the  petition,  the  seizing 
agency's  report  and  recommendation, 
and  the  United  States  Attorney's 
recommendation  on  whether  the 
petition  should  be  granted  or  denied. 

(g)  Ruling.  The  Chief  shall  rule  on  the 
petition.  No  hearing  shall  be  held.  The 
Chief  shall  not  rule  on  any  petition  in 
any  case  in  which  similar  petition  has 
been  administratively  denied  by  the 
seizing  agency  prior  to  the  referral  of  the 
case  to  the  United  States  Attorney  for 
the  institution  of  forfeiture  proceedings. 

(h)  Petitons  under  Internal  Revenue 
Service  liquor  laws.  The  Chief  shall 
accept  and  consider  petitions  submitted 
in  judicial  forfeiture  proceedings  under 
the  Internal  Revenue  Service  liquor  laws 
only  prior  to  the  time  a  decree  of 
forfeiture  is  entered.  Thereafter,  district 
courts  have  exclu.sive  jurisdiction. 

(i)  Petitions  granted.  If  the  Chief 
grants  a  remission  or  mitigates  the 
forfeiture,  the  Chief  shall  mail  a  copy  of 
the  decision  to  the  petitioner  or,  if 
represented  by  an  attorney,  to  the 
petitioner's  attorney,  the  appropriate 
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United  States  Attorney,  the  United 
States  Marshals  Service  or  other 
property  custodian,  and  the  appropriate 
seizing  agency.  The  written  decision 
shall  include  the  terms  and  conditions, 
if  any,  upon  which  the  remission  or 
mitigation  is  granted  and  the  procedures 
the  petitioner  must  follow  to  obtain 
release  of  the  property  or  the  monetary 
interest  therein.  The  Chief  shall  advi.se 
the  petitioner  or  the  petitioner's 
attorney  to  consult  with  the  United 
States  Attorney  as  to  such  terms  and 
conditions,  The  United  States  Attorney 
shall  confer  with  the  seizing  agency 
regarding  the  release  and  shall 
coordinate  disposition  of  the  property 
with  that  office  and  the  United  States 
Marshals  Service  or  other  property 
custodian. 

(j)  Petitions  denied.  If  the  Chief  denies 
a  petition,  a  copy  of  that  decision  shall 
be  mailed  to  the  petitioner,  or  it 
represented  by  an  attorney,  to  the 
petitioner's  attorney  of  record,  to  the 
appropriate  United  States  ,'\ttorney,  the 
United  States  Marshals  Service  or  other 
property  custodian,  and  to  the 
appropriate  seizing  agency.  The 
decision  shall  specify  the  reason  that 
the  petition  was  denied.  The  decision 
shall  advise  the  petitioner  that  a  request 
for  reconsideration  of  the  denial  of  the 
petition  may  be  submitted  to  the  Chief 
at  the  address  provided  in  the  dec:ision, 
in  accordance  with  paragraph  (k)  of  this 
section. 

(k)  Request  for  reronsiderntion.  (l)  A 
reque.st  for  reconsideration  of  the  denial 
shall  be  considered  if: 

(i)  It  i.s  postmarked  or  received  by  the 
Asset  Forfeiture  and  Money  Laundering 
.Section  at  the  address  contained  in  the 
decision  denying  the  petition  within  ten 
(10)  davs  from  the  receipt  of  the  notice 
of  denial  of  the  petition  by  the 
petitioner:  and 

(ii)  The  request  is  ba.sed  on 
information  or  evidence  not  previously 
considered  that  is  material  to  the  basis 
for  the  denial  or  presents  a  basis  clearly 
demonstrating  that  tlie  denial  was 
erroneous.  A  copy  of  the  request  must 
be  received  by  the  appropriate  United 
States  Attorney  within  ten  (10)  days  of 
the  receipt  of  the  denial  by  the 
petitioner. 

(2)  In  no  event  shall  a  request  for 
reconsideration  he  decided  by  the 
Ruling  Official  who  ruled  on  the 
original  petition. 

(3)  Only  one  request  for 
reconsideration  of  a  denial  ot  a  petition 
shall  be  considered. 

(4)  LIpon  receipt  of  the  retjuest  for 
reconsideration  (jf  the  denial  of  a 
petition,  disposition  of  the  property  will 
be  delayed  pending  notice  of  the 
decision  at  the  request  of  the  Chief.  If 


the  United  States  Attorney  does  not 
receive  a  copy  of  the  request  for 
reconsideration  within  the  prescribed 
period,  the  deposition  of  the  property 
may  proceed. 

(1)  Restoration  of  Proceeds  from  sale. 
(1)  A  petition  for  restoration  of  the 
proceeds  from  the  sale  of  forfeited 
property,  or  for  the  appraised  value  of 
forfeited  property  when  the  forfeited 
property  has  been  retained  by  or 
delivered  to  a  government  agency  for 
official  use.  may  be  submitted  by  an 
owner  or  lienholder  in  cases  in  which 
the  petitioner: 

(i)  Did  not  know  of  the  seizure  prior 
to  the  entry  of  a  final  order  of  forfeiture: 
and 

(ii)  Could  not  reasonably  have  known 
of  the  seizure  prior  to  the  entry  of  a  final 
order  of  forfeiture. 

(2)  Such  a  petition  must  be  submitted 
pursuant  to  paragraphs  (b)  through  (e)  of 
this  .section  within  ninety  (90)  days  of 
the  date  the  property  was  sold  or 
otherwise  disposed  of. 

§  9.5    Criteria  governing  administrative  and 
judicial  remission  and  mitigation. 

(a)  Remission.  (1)  The  Ruling  Official 
shall  not  grant  remission  of  a  forfeiture 
unless  the  petitioner  establishes  that; 

(i)  The  petitioner  has  a  valid,  good 
faith,  and  legally  cognizable  interest  in 
the  seized  property  as  owner  or 
lienholder  as  defined  in  this  pari;  and 

(ii)  The  petitioner  is  iiui(x:ent  within 
the  meaning  of  the  innocent  owner 
provisions  of  the  applicable  civil 
forfeiture  statute,  is  a  bona  fide 
purchaser  for  value  without  cause  to 
believe  that  the  property  was  subject  to 
forfeiture  at  the  time  of  the  purchase,  or 
is  one  who  held  a  legally  cognizable 
interest  in  the  seized  property  at  the 
time  of  the  violation  underlying  the 
forfeiture  superior  to  that  of  the 
defendant  within  the  meaning  of  the 
applicable  criminal  forfeiture  statute, 
and  is  thereby  entitled  to  recover  his  or 
her  interest  in  the  forfeited  property  b\' 
statute.  (If  the  applicable  (,ivil  forfeiture 
statute  contams  no  innocent  owner 
defense,  the  inno(.ent  owner  provisions 
applicable  to  21  U.S.C.  881(a)(4)  shall 
apply.)  Unless  otherwise  provided  by 
statute,  in  the  case  of  petitioners  who 
acquired  their  intere.st  in  the  property 
after  the  time  of  the  violation 
underlying  the  Icrfeiture,  the  question 
of  whether  the  petitioner  had 
knowledge  of  the  violation  shall  l>e 
determined  as  of  the  point  in  time  when 
the  interest  in  the  property  was 
acquired. 

(2)  The  knowledge  and 
responsibilities  of  petitioner's 
representative,  agent,  or  employee  in 
paragraph  (a)(l)(ii)  of  this  section  are 


imputed  to  the  petitioner  where  the 
representative,  agent,  or  employee  was 
acting  in  the  course  of  his  or  her 
employment  and  in  furtherance  of  the 
petitioner  s  business. 

(3)  The  petitioner  has  the  burden  of 
establishing  the  basis  for  granting  a 
petition  for  remission  or  mitigation  of 
forfeited  property,  a  restoration  of 
proceeds  of  sale  or  appraised  value  of 
forfeited  propert\ ,  or  a  reconsideration 
of  a  denial  of  such  a  petition.  Failure  to 
provide  information  or  documents  and 
to  submit  to  interviews,  as  requested, 
may  result  in  a  denial  of  the  petition 

(4)  The  Ruling  Offi(.ial  shall  presume 
a  valid  forfeiture  and  shall  not  consider 
whether  the  evidence  is  sufficient  to 
support  the  forfeiture. 

(5)  Willful,  materially-false  statements 
or  information,  made  or  fiirnished  by 
the  petitioner  in  support  of  a  petition  for 
remission  or  mitigation  of  forfeited 
property,  the  restoration  of  pro(.eeds  or 
appraised  value  of  forfeited  property,  or 
the  re<:onsideration  of  a  denial  of  any 
sucti  petition,  shall  be  grounds  tor 
denial  of  such  petition  and  possible 
[)rosecution  for  the  filing  of  false 
statements. 

(b)  Mitigation  (1)  The  Ruling  Official 
may  grant  mitigation  to  a  party  not 
involved  in  the  commission  of  the 
offense  underlying  forfeiture: 

(i)  Where  the  petitioner  has  not  met 
the  minimun]  conditions  for  remission, 
but  the  Ruling  Official  finds  that  some 
relief  should  be  granted  to  avoid 
extreme  hardship,  and  that  return  of  the 
property  combined  with  imposition  of 
monetary  and.or  other  conditioiLs  of 
mitigation  in  lieu  of  a  complete 
forfeiture  will  promote  the  interest  of 
justice  and  will  not  dimmish  the 
deterrent  effect  of  the  law.  Extenuating 
circumstaiu;es  justifying  suc:h  a  finding 
include  those  circumstances  that  reduce 
the  responsibility  of  the  petitioner  for 
knowlecige  of  flu-  illegal  aitivity, 
knowledge  of  the  (.riminal  record  of  a 
user  of  the  projiertv.  or  failure  to  take 
reasonable  steps  to  prevent  tlie  illegal 
use  or  acquisition  b\  another  for  some 
reason,  such  as  a  reasonable  fear  of 
reprisal:  or 

(ii)  Where  the  minimum  standards  for 
remission  tiave  been  satisfied  but  the 
overall  t;ircumstances  are  such  that,  in 
the  opinion  of  the  Ruling  Official, 
complete  relief  is  not  warranted, 

(2)  The  Ruling  Officials  may  in  his  or 
her  distretion  grant  mitigation  to  a  party 
involved  in  the  commission  of  the 
offense  underlying  the  forfeiture  where 
certain  mitigating  factors  exist, 
including,  but  not  limited  to:  the  lack  of 
a  prior  re<:ord  or  eyidenc;e  ot  similar 
criminal  conduct;  if  the  violation  does 
not  include  drug  distribution. 
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manufacturing,  or  importation,  the  fact 
that  the  violator  has  taken  steps,  such  as 
drug  treatment,  to  prevent  further 
criminal  conduct;  the  fact  that  the 
violation  was  minimal  and  was  not  part 
of  a  larger  criminal  scheme;  the  fact  that 
the  violator  has  cooperated  with  federal, 
state,  or  local  investigations  relating  to 
the  criminal  conduct  underlying  the 
forfeiture;  or  the  fact  that  complete 
forfeiture  of  an  asset  is  not  neces,sary  to 
achieve  the  legitimate  purposes  of 
forfeiture. 

(3)  Mitigation  may  take  the  form  of  a 
monetary  condition  or  the  imposition  of 
other  conditions  relating  to  the 
continued  use  of  the  property,  and  the 
return  of  the  property,  in  addition  to  the 
imposition  of  any  other  costs  that  would 
be  chargeable  as  a  condition  to 
remission.  This  monetary  condition  is 
considered  as  an  item  of  cost  payable  by 
the  petitioner,  and  shall  be  deposited 
into  the  As.sets  Forfeiture  Fund  as  an 
amount  realized  from  forfeiture  in 
accordance  with  the  applicable  statute. 
If  the  petitioner  fails  to  accept  the 
Ruling  Officials  mitigation  decision  or 
any  of  its  conditions,  or  fails  to  pay  the 
monetary  amount  within  twenty  (20) 
days  of  the  receipt  of  the  decision,  the 
property  shall  be  sold,  and  the  monetary 
amount  imposed  and  other  costs 
chargeable  as  a  condition  to  mitigation 
shall  be  subtracted  from  the  proceeds  of 
the  sale  before  transmitting  the 
remainder  to  the  petitioner. 

§  9.6    Special  rules  for  specific  petitioners. 

(a)  General  creditnrs.  A  general 
creditor  may  not  be  granted  remis.sion  or 
mitigation  of  forfeiture  unless  he  or  she 
otherwise  qualifies  as  petitioner  under 
this  part. 

(b)  Hivnl  rinirnnnts.  If  the  bt^neficial 
owner  of  the  forfeited  propertv  and  the 
owner  of  a  se<:urity  interest  in  the  same 
property  each  files  a  petition,  and  if 
both  petitions  are  found  to  be 
meritorious,  the  claims  of  the  beneficial 
owner  shall  take  precedence. 

(c)  Vnliintnn,'  hailnwnts.  A  (>etitionpr 
who  allows  another  to  use  his  or  her 
property  without  cost,  and  who  is  not  in 
the  business  of  lending  money  secured 
by  property  or  of  leasing  or  renting 
property  for  profit,  shall  l)e  granted 
remission  or  mitigation  of  forfeiture  in 
accordance  with  the  provisions  of  sjfl.S. 

Id)  /.f's.sors  .A  person  engaged  in  the 
business  of  leasing  or  renting  real  or 
personal  property  on  a  long-term  basis 
with  the  right  to  sublease  shall  not  he 
entitled  to  remission  nr  mitigation  of  a 
torfcitnre  n(  such  propf^rtv  unless  the 
lessor  can  demonstrate  compliance  with 
all  the  requirements  of  i^  4.,=). 

(e)  Strnw  nwners.  A  petition  by  any 
person  who  has  ai  quired  a  property 


interest  recognizable  under  this  part, 
and  who  knew  or  had  reason  to  believe 
that  the  interest  was  conveyed  by  the 
previous  owner  for  the  purpose  of 
circumventing  seizure,  forfeiture,  or  the 
regulations  in  this  part,  shall  be  denied. 
A  petition  by  a  person  who  purchases 
or  owns  property  for  another  who  has  a 
record  for  related  crimes  as  defined  in 
§9.2(r),  or  a  petition  by  a  lienholder 
who  knows  or  has  reason  to  believe  that 
the  purchaser  or  owner  of  record  is  not 
the  real  purchaser  or  owner,  shall  be 
denied  unless  both  the  purchaser  of 
record  and  the  real  purchaser  or  owner 
meet  the  requirements  of  §  9.5. 

(0  Judgment  creditors.  (1)  A  judgment 
creditor  will  be  recognized  as  a 
lienholder  if; 

(i)  The  judgment  was  duly  recorded 
before  the  seizure  of  the  property  for 
forfeiture; 

(ii)  Under  applicable  state  or  other 
local  law,  the  judgment  constitutes  a 
valid  lien  on  the  property  that  attached 
to  it  before  the  seizure  of  the  property 
for  forfeiture;  and 

(iii)  The  petitioner  had  no  knowledge 
of  the  conmiission  of  any  act  or  acts 
giving  rise  to  the  forfeiture  at  the  time 
the  judgment  became  a  lien  on  the 
forfeited  property. 

(2)  A  judgment  creditor  will  not  be 
recognized  as  a  lienholder  if  the 
property  in  question  is  not  property  of 
which  the  judgment  debtor  is  entitled  to 
claim  ownership  under  applicable  state 
or  other  local  law  (e.g.,  stolen  property). 
A  judgment  creditor  is  entitled  under 
this  part  to  no  more  than  the  amount  of 
the  judgment,  exclusive  of  any  interest, 
cx)sts,  or  other  fees  including  attorney's 
fees  associated  with  the  action  that  led 
to  the  judgment  or  its  collection. 

(3)  A  judgment  creditor's  lien  must  be 
registered  in  the  district  where  the 
property  is  located  if  the  judgment  was 
obtained  outside  the  di.strict. 

§  9.7    Terms  and  conditions  of  remission 
and  mitigation. 

(a)  Owners.  (1)  An  owner's  interest  in 
property  that  has  been  forfeited  is 
represented  by  the  property  itself  or  by 
a  monetary  interest  equivalent  to  that 
interest  at  the  time  of  seizure.  Whether 
the  property  or  a  monetary  equivalent 
will  be  remitted  to  an  owner  shall  be 
determined  at  the  discretion  of  the 
Ruling  Official. 

(2)  If  a  civil  judicial  forfeiture  action 
again.st  the  property  is  pending,  relea.se 
of  the  property  must  await  an 
appropriate  court  order. 

(3)  Where  the  government  sells  or 
disposes  of  the  property  prior  to  the 
grant  of  the  remission,  the  owner  shall 
rec;eive  the  proceeds  of  that  sale,  less 
any  costs  incurred  by  the  government  in 


the  sale.  The  Ruling  Official,  at  his  or 
her  discretion,  may  waive  the  deduction 
of  costs  and  expenses  incident  to  the 
forfeiture. 

(4)  Where  the  owner  does  not  comply 
with  the  conditions  imposed  upon 
release  of  the  property  by  the  Ruling 
Official,  the  property  shall  be  sold. 
Following  the  sale,  the  proceeds  shall  be 
used  to  pay  all  costs  of  the  forfeiture 
and  disposition  of  the  property,  in 
addition  to  any  monetary  conditions 
imposed.  The  remaining  balance  shall 
be  paid  to  the  owner. 

(b)  Lienholdem.  (1)  When  the  forfeited 
property  is  to  be  retained  for  official  use 
or  transferred  to  a  state  or  local  law 
enforcement  agency  or  foreign 
government  pursuant  to  law,  and 
remission  or  mitigation  has  been 
granted  to  a  lienholder,  the  recipient  of 
the  property  shall  assure  that: 

(i)  In  the  case  of  remission,  the  lien  is 
satisfied  as  determined  through  the 
petition  process;  or 

(ii)  In  the  case  of  mitigation,  an 
amount  equal  to  the  net  equity,  less  any 
monetary  conditions  imposed,  is  paid  to 
the  lienholder  prior  to  the  release  of  the 
property  to  the  recipient  agency  of 
foreign  government. 

(2)  When  the  forfeited  property  is  not 
retained  for  official  use  or  transferred  to 
another  agency  or  foreign  government 
pursuant  to  law,  the  lienholder  shall  be 
notified  by  the  Ruling  Official  of  the 
right  to  select  either  of  the  following 
alternatives: 

(i)  Return  of  property.  The  lienholder 
may  obtain  possession  of  the  property 
after  paying  the  United  States,  through 
the  Ruling  Official,  the  costs  and 
expen.ses  incident  to  the  forfeiture,  the 
amount,  if  any.  by  which  the  appraised 
value  of  the  property  exceeds  the 
Lienholder's  net  equity  in  the  property, 
and  any  amount  specified  in  the  Ruling 
Official's  decision  as  a  condition  to 
remit  the  property.  The  Ruling  Official, 
at  his  or  her  discretion,  may  waive  costs 
and  expenses  incident  to  the  forfeiture. 
The  Ruling  Official  shall  forward  a  copy 
of  the  decision,  a  memorandum  of 
disposition,  and  the  original  releases  to 
the  United  States  Marshals  Service  or 
other  property  custodian  who  shall 
thereafter  relea.se  the  property  to  the 
lienholder;  or 

(ii)  Sale  of  Property  and  Payment  to 
Lienholder.  Subject  to  the  provisions  of 
§  9.9(a),  upon  sale  of  the  property,  the 
lienholder  may  receive  the  payment  of 
a  monetary  amount  up  to  the  sum  of  the 
lienholder's  net  equity,  less  the 
expenses  and  costs  incident  to  the 
forfeiture  and  sale  of  the  propertv,  and 
any  other  monetary  conditions  imposed. 
The  Ruling  Official,  at  his  or  her 
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discretion,  may  waive  costs  and 
expenses  incident  to  the  forfeiture. 

(3)  If  the  lienholder  does  not  notify 
the  Ruling  Official  of  the  selection  of 
one  of  the  two  options  set  forth  in 
paragraph  (b)(2)  of  this  section  within 
twenty  (20)  days  of  the  receipt  of 
notification,  the  Ruling  Official  shall 
direct  the  United  States  Marshal  or 
other  property  custodian  to  sell  the 
property  and  pay  the  lienholder  an 
amount  up  to  the  not  equity,  less  the 
costs  and  expenses  incurred  incident  to 
the  forfeiture  and  sale,  and  any 
monetary  conditions  imposed.  In  the 
event  a  lienholder  subsequently  receives 
a  payment  of  any  kind  on  the  debt  owed 
for  which  he  or  she  received  payment  as 
a  result  of  the  granting  of  remission  or 
mitigation,  the  lienholder  shall 
reimburse  the  Assets  Forfeiture  Fund  to 
the  extent  of  the  payment  received. 

(4)  Where  the  lienholder  does  not 
comply  with  the  conditions  imposed 
upon  the  release  of  the  property,  the 
property  shall  be  sold  after  forfeiture. 
From  the  proceeds  of  the  sale,  all  costs 
incident  to  the  forfeiture  and  sale  shall 
first  be  deducted,  and  the  balance  up  to 
the  net  equity,  less  any  monetary 
conditions,  shall  be  paid  to  the 
lienholder. 

§  9.8    Provisions  appiicable  to  victims. 

The  provisions  of  this  section  apply  to 
victims  of  an  offense  underlying  the 
forfeiture  of  property,  or  of  a  related 
offense,  who  do  not  have  a  present 
ownership  interest  in  the  forfeited 
property  (or,  in  the  case  of  multiple 
victims  of  an  offense,  who  do  not  have 
a  present  ownership  interest  in  the 
forfeited  property  that  is  clearly 
superior  to  that  of  other  petitioner 
victims).  The  provisions  of  this  section 
apply  only  with  respect  to  property 
forfeited  pursuant  to  statutes  that 
explicitly  authorize  restoration  or 
remission  of  forfeited  property  to 
victims.  Victims  who  have  a  superior 
present  legally  cognizable  ownership 
interest  in  forfeited  property  may  file 
petitions,  as  other  owners,  subject  to  the 
regulations  set  forth  in  §  9.7(a).  The 
claims  of  such  owner  victims,  like  those 
of  any  other  owners,  shall  have  priority 
over  the  claims  of  any  non-owner 
victims  whose  claims  are  recognized 
pursuant  to  this  section. 

(a)  Qualification  to  file.  A  victim,  as 
defined  in  §  9.2(v),  of  an  offense  that 
was  the  underlying  basis  for  the 
criminal,  civil,  or  administrative 
forfeiture  of  specific  property,  or  a 
victim  of  a  related  offense,  may  be 
granted  remission  of  the  forfeiture  of 
that  property,  if  in  addition  to 
complying  with  the  other  app'    able 


provisions  of  §  9.8,  the  victim 
satisfactorily  demonstrates  that: 

(1)  A  pecuniary  loss  of  a  specific 
amount  has  been  directly  caused  by  the 
criminal  offense,  or  related  offense,  that 
was  the  underlying  basis  for  the 
forfeiture,  and  that  the  loss  is  supported 
by  documentary  evidence  including 
invoices  and  receipts; 

(2)  The  pecuniary  loss  is  the  direct 
result  of  the  illegal  acts  and  is  not  the 
result  of  otherwise  lawful  acts  that  were 
committed  in  the  course  of  a  criminal 
offense: 

(3)  The  victim  did  not  knowingly 
contribute  to,  participate  in,  benefit 
from,  or  act  in  a  willfully  blind  manner 
towards  the  commission  of  the  offense, 
or  related  offense,  that  was  the 
underlying  basis  of  the  forfeiture; 

■  (4)  The  victim  has  not  in  fact  been 
compensated  for  the  wrongful  loss  of 
the  property  by  the  perpetrator  or 
others:  and 

(5)  The  victim  does  not  have  recourse 
reasonably  available  to  other  assets  from 
which  to  obtain  compensation  for  the 
wrongful  loss  of  the  property. 

(b)  Pecuniary  loss.  The  amount  of  the 
pecuniary  loss  suffered  by  a  victim  for 
which  remission  may  be  granted  is 
limited  to  the  fair  market  value  of  the 
property  of  which  the  victim  was 
deprived  as  of  the  date  of  the  occurrence 
of  the  loss.  No  allowance  shall  be  made 
for  interest  foregone  or  for  collateral 
expenses  incurred  to  recover  lost 
property  or  to  seek  other  recompense. 

(c)  Torts.  A  tort  associated  with  illegal 
activity  that  formed  the  basis  for  the 
forfeiture  shall  not  be  a  basis  for 
remission,  unless  it  constitutes  the 
illegal  activity  itself,  nor  shall  remission 
be  granted  for  physical  injuries  to  a 
petitioner  or  for  damage  to  a  petitioners 
property. 

(0)  Denial  of  petition.  In  the  exercise 
of  his  or  her  discretion,  the  Ruling 
Official  may  decline  to  grant  remission 
where: 

(1)  There  is  substantial  difficulty  in 
calculating  the  pecuniary  loss  incurred 
by  the  victim  or  victims; 

(2)  The  amount  of  the  remission,  if 
granted,  would  be  small  compared  with 
the  amount  of  expenses  incurred  by  the 
government  in  determining  whether  to 
grant  remission:  or 

(3)  The  total  number  of  victims  is 
large  and  the  monetary  amount  of  the 
remission  so  small  as  to  make  its 
granting  impractical. 

(e)  Pro  rata  basis.  In  granting 
remission  to  multiple  victims  pursuant 
to  this  section,  the  Ruling  Official 
should  generally  grant  remission  on  a 
pro  rata  basis  to  recognized  victims 
when  petitions  cannot  be  granted  in  full 
due  to  the  limited  value  of  the  forfeited 


property.  However,  the  Ruling  Official 
may  consider,  among  others,  the 
following  factors  in  e.stablishing 
appropriate  priorities  in  individual 
cases: 

(1)  The  specificity  and  reliability  of 
the  evidence  establishing  a  loss: 

(2)  The  fact  that  a  particui.Tr  vidim  is 
suffering  an  extreme  financial  hardship; 

(3)  The  fact  that  a  particular  victim 
has  cooperated  with  the  government  in 
the  invtistigation  related  to  the  forfeiture 
or  to  a  related  perse(.ution  or  civil 
action;  and 

(4)  In  the  case  of  petitions  filed  by 
multiple  victims  of  related  offenses,  the 
fact  that  a  particular  victim  is  a  victim 
of  the  offense  underlying  the  forfeiture. 

(f)  Reimbursement.  Any  petitioner 
granted  remission  pursuant  to  this  part 
shall  reimburse  the  Assets  Forfeiture 
Fund  for  the  amount  received  to  the 
extent  the  individual  later  receives 
compensation  for  the  loss  of  the 
property  from  any  other  source.  The 
petitioner  shall  surrender  the 
reimbursement  upon  paymmit  from  any 
secondary  source. 

(g)  Claims  of  financial  mstitution 
regulatory  agencies.  In  cases  involving 
property  forfeitable  under  18  U.S.C. 
981(a)(i)(C)  or  (a)(1)(D),  the  Ruling 
Official  may  decline  to  grant  a  petition 
filed  by  a  petitioner  in  whole  or  in  part 
due  to  the  lack  of  sufficient  forfeitable 
funds  to  satisf\'  both  the  petition  and 
claims  of  the  financial  institution 
regulatory  agencies  pursuant  to  18 
U.S.C.  981(e)(3)  or  (7).  Generally,  claims 
of  financial  institution  regulatory 
agencies  pursuant  to  18  U.S.C.  981(e)(3) 
or  (7)  shall  take  priority  over  claims  of 
victims. 

§  9.9    Miscellaneous  Provisions. 

(a)  Priority  of  payment.  Except  where 
otherwise  provided  in  this  part,  costs 
incurred  by  the  United  States  Marshals 
.Service  and  other  agencies  participating 
in  the  forfeiture  that  were  incident  to 
the  forfeiture,  sale,  or  other  disposition 
of  the  property  shall  be  deducted  from 
the  amount  available  for  remission  or 
mitigation.  Such  costs  include,  but  are 
not  limited  to.  court  costs,  storage  costs, 
brokerage  and  oth^r  sales-related  costs, 
the  amount  of  any  liens  and  associated 
costs  paid  by  the  government  on  the 
property,  costs  incurred  in  paying  the 
ordinary  and  nec;essary  expenses  of  a 
business  seized  for  forfeiture,  awards  for 
information  as  authorized  by  statute, 
expenses  of  trustees  or  other  assistants 
pui^uant  to  paragraph  (c)  of  this  section, 
investigative  or  prosecutive  costs 
specially  incurred  incident  to  the 
particular  forfeiture,  and  costs  incurred 
incident  to  the  processing  of  the 
pefition(s)  for  remission  or  mitigation. 
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The  remaining  balance  shall  be 
available  for  remission  or  mitigation. 
The  Ruling  Official  shall  direct  the 
distribution  of  the  remaining  balance  in 
the  following  order  or  priority,  except 
that  the  Ruling  Official  may  exercise 
discretion  in  determining  the  priority 
between  petitioners  belonging  to  classes 
described  in  paragraphs  (a)(3)  and  (4)  of 
this  section  in  exceptional 
circumstances: 

(1)  Owners; 

(2)  Lienholders; 

(3)  Federal  financial  institution 
regulatory  agencies  (pursuant  to 
paragraph  (e)  of  this  section),  not 
constituting  owners  or  lienholders;  and 

(4)  Victims  not  constituting  owners  or 
lienholders  (pursuant  to  §9.8). 

(b)  Sale  or  disposition  of  property 
prior  to  ruling.  If  forfeited  property  has 
been  sold  or  otherwise  disposed  of  prior 
to  a  ruling,  the  Ruling  Official  may  grant 
relief  in  the  form  of  a  monetary  amount. 
The  amount  realized  by  the  sale  of  the 
property  is  presumed  to  be  the  value  of 
the  property.  Monetary  relief  shall  not 
be  greater  than  the  appraised  value  of 
the  property  at  the  time  of  seizure  and 
shall  not  exceed  the  amount  realized 
from  the  sale  or  other  disposition.  The 
proceeds  of  the  sale  shall  be  distributed 
as  follows: 

(1)  Payment  of  the  government's 
expenses  incurred  incident  to  the 
forfeiture  and  sale,  including  court  costs 
and  storage  charges,  if  any; 

(2)  Payment  to  the  petitioner  of  an 
amount  up  to  his  or  her  interest  in  the 
property; 

(3)  Payment  to  the  Assets  Forfeiture 
Fund  of  all  other  costs  and  expenses 
incident  to  the  forfeiture; 

(4)  In  the  case  of  victims,  payment  of 
any  amount  up  to  the  amount  of  his  or 
her  loss;  and 

(5)  Payment  of  the  balance  remaining, 
if  any,  to  the  Assets  Forfeiture  Fund. 

(c)  Trustees  and  other  assistants.  In 
the  exercise  of  his  or  her  discretion,  the 
Ruling  Official,  with  the  approval  of  the 
Asset  Forfeiture  and  Money  Laundering 
Section,  may  use  the  services  of  a 
trustee,  other  government  official,  or 
appointed  contractors  to  notify  potential 
petitioners,  process  petitions,  and  make 
rec»mmendations  to  the  Ruling  Official 
on  the  distribution  of  property  to 
petitioners.  The  expense  for  such 
assistance  shall  be  paid  out  of  the 
forfeited  funds. 

(d)  Other  agencies  of  the  United 
States.  Where  another  agency  of  the 
United  States  is  entitled  to  remission  or 
mitigation  of  forfeited  assets  because  of 
an  interest  that  is  recognizable  under 
this  part  or  is  eligible  for  such  transfer 
pursuant  to  18  U.S.C.  981(e)(6),  such 
agency  shall  request  the  transfer  in 


writing,  in  addition  to  complying  with 
any  applicable  provisions  of  §§9.3 
through  9.3.  The  decision  to  make  such 
transfer  shall  be  made  in  writing  by  the 
Ruling  Official. 

(e)  Financial  institution  regulatory 
agencies.  A  Ruling  Official  may  direct 
the  transfer  of  property  under  18  U.S.C. 
981(e)  to  certain  federal  financial 
institution  regulatory  agencies  or  an 
entity  acting  in  their  behalf,  upon 
receipt  of  a  written  request,  in  lieu  of 
ruling  on  a  petition  for  remission  or 
mitigation. 

(0  Transfers  to  foreign  governments. 
A  Ruling  Official  may  decline  to  grant 
remission  to  any  petitioner  other  than 
an  owner  or  lienholder  so  that  forfeited 
assets  may  be  transferred  to  a  foreign 
government  pursuant  to  18  U.S.C. 
981(i)(l),  19  U.S.C.  1616a(c)(2).  or  21 
U.S.C.  881(e)(1)(E). 

(g)  F;7;ng  by  attorneys.  (1)  A  petition 
for  remission  or  mitigation  may  be  filed 
by  a  petitioner  or  by  his  or  her  attorney 
or  legal  guardian.  If  an  attorney  files  on 
behalf  of  the  petitioner,  the  petition 
must  include  a  signed  and  sworn 
statement  by  the  client-petitioner  stating 
that: 

(i)  The  attorney  has  the  authority  to 
represent  the  petitioner  in  this 
proceeding; 

(ii)  The  petitioner  has  fully  reviewed 
the  petition;  and 

(iii)  The  petition  is  truthful  and 
accurate  in  every  respect. 

(2)  Verbal  notification  of 
representation  is  not  acceptable. 
Responses  and  notification  of  rulings 
shall  not  be  sent  to  an  attorney  claiming 
to  represent  a  petitioner  unless  a  written 
notice  of  representation  is  filed.  No 
extensions  of  time  shall  be  granted  due 
to  delays  in  submission  of  the  notice  of 
representation. 

(h)  Consolidated  petitions.  At  the 
discretion  of  the  Ruling  Official  in 
individual  cases,  a  petition  may  be  filed 
by  one  petitioner  on  behalf  of  other 
petitioners,  provided  the  petitions  are 
based  on  similar  underlying  facts,  and 
the  petitioner  who  files  the  petition  has 
written  authority  to  do  so  on  behalf  of 
the  other  petitioners.  This  authority 
must  be  either  expressed  in  documents 
giving  the  petitioner  the  authority  to  file 
petitions  for  remission,  or  reasonably 
implied  from  documents  giving  the 
petitioner  express  authority  to  file 
claims  or  lawsuits  related  to  the  course 
of  conduct  in  question  on  behalf  of 
these  petitioners.  An  insurer  or  an 
administrator  of  an  employee  benefit 
plan,  for  example,  which  itself  has 
standing  to  file  a  petition  as  a  "victim" 
within  the  meaning  of  §  9.2(v),  may  also 
file  a  petition  on  behalf  of  its  insured  or 
plan  beneficiaries  for  any  claims  they 


may  have  based  on  co-payments  made 
to  the  perpetrator  of  the  offense 
underlying  the  forfeiture  or  the 
perpetrator  of  a  "related  offense"  within 
the  meaning  of  §  9.2(s),  if  the  authority 
to  file  claims  or  lawsuits  is  contained  in 
the  document  or  documents  establishing 
the  plan.  Where  such  a  petition  is  filed, 
any  amounts  granted  as  a  remission 
must  be  transferred  to  the  other 
petitioners,  not  the  party  filing  the 
petition;  although,  in  his  or  her 
discretion,  the  Ruling  Official  may  use 
the  actual  petitioner  as  an  intermediary 
for  transferring  the  amounts  authorized 
as  a  remission  to  the  other  petitioners. 

Dated:  December  19, 1996. 
Janet  Reno, 

A  ttorney  General. 

(FR  Doc.  97-117  Filed  1-2-97;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-38 
[FPMR  Amendment  G-111] 
RIN  3090-AG26 

Motor  Vehicles 

AQENCY:  Office  of  Govemmentwide 
Policy,  GSA. 

ACTION:  Final  rule. 

StiMMARY:  This  regulation  updates  fuel 
economy  standards;  provides  references 
to  the  newly-established  General 
Services  Administration  (GSA)  Office  of 
Govemmentwide  Policy;  updates 
reporting  requirements  pertaining  to 
leasing  vehicles  from  commercial 
activities;  updates  organizational  titles 
within  the  Departments  of  Agriculture, 
Labor  and  the  Treasury;  and  provides 
unlimited  exemptions  from  the 
requirement  to  display  official  U.S. 
Government  tags  and  other 
identification  for  certain  activities  of  the 
Environmental  Protection  Agency,  GSA, 
and  the  Departments  of  Defense, 
Housing  and  Urban  Development, 
Transportation,  and  Veterans  Affairs 
(VA).  The  regulation  also  revises 
residence  to  place  of  employment 
procedures  for  users  of  GSA  Interagency 
Fleet  Management  System  vehicles; 
revises  restrictions  on  the  use  of  leaded 
gasoline  in  Government-owned  or 
-leased  motor  vehicles;  reformats  the 
Table  of  Minimum  Replacement 
Standards;  revises  requirements  for  the 
use  of  the  SF  149,  U.S.  Government 
National  Credit  Card,  and  SF  149A,  U.S 
Government  Fleet  Credit  Card,  and 
makes  minor  editorial  changes.  This 
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regulation  is  issued  to  show  new 
references  to  the  GSA  Office  of 
Governmentwide  Policy;  reflect  new 
fuel  economy  standards  issued  by  the 
Secretary  of  Transportation,  to  update 
exemptions  for  the  identification  of 
motor  vehicles,  to  update  gasoline 
requirements  for  Government  operated 
motor  vehicles;  to  provide  a  separate 
replacement  category  for  ambulances,  to 
delete  the  restriction  that  fuel  credit 
cards  cannot  be  used  for  vehicles  leased 
or  rented  from  commercial  sources  for 
less  than  60  continuous  days,  and  to 
update  the  regulation  in  light  of  current 
industry  practices,  other  regulatory 
requirements,  and  improved  readability. 
The  intended  result  is  to  reduce 
administrative  burdens  on  agencies,  to 
update  41  CFR  Part  38  in  light  of  other 
regulatory  issuances,  to  provide  updated 
fuel  economy  standards,  to  update  the 
list  of  activities  authorized  exemption 
from  the  requirement  to  display  official 
U.S.  Government  identification  and 
license  plates,  and  to  correct 
organizational  structure  inconsistencies 
caused  by  agency  reorganizations. 
EFFECTIVE  DATE:  January  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Moses,  Office  of 
Governmentwide  Policy,  Federal 
Vehicle  Policy  Division  (202-501-2507) 
or  E-mail  at  mike.moses@gsa.gov. 
SUPPLEMENTARY  INFORMATION:  The  GSA 
has  determined  that  this  rule  is  not  a 
significant  rule  for  the  purposes  of 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

GSA  has  established  the  Office  of 
Governmentwide  Policy  (OGP)  in 
response  to  President  Clinton's  request 
for  GSA  to  place  greater  emphasis  on  its 
policy  functions.  The  new  Federal 
Vehicle  Policy  Division  (MTV),  within 
the  Office  of  Transportation  and 
Personal  Property  of  OGP.  is  tasked  with 
establishing  Governmentwide  policies 
that  promote  efficiency  and  economy  in 
the  operation  of  Federal  agency  vehicle 
fleets.  Some  of  the  Governmentwide 
functions  previously  performed  by  the 
GSA  Interagency  Fleet  Management 
Division  are  now  the  responsibility  of 
this  new  office.  The  regulation  is  being 
updated  to  reflect  this  new  office,  where 
appropriate. 

GSA's  Interagency  Fleet  Management 
System  (IFMS)  has  been  a  "provider  of 
choice"  since  its  inception  in  1954. 
Vehicle  support  from  the  IFMS  has 
historically  been  based  upon  mutual 


agreement  between  GSA  and  executive 
agencies  based  on  cost  effectiveness  and 
the  availability  of  vehicles.  The 
regulation  currently  requires  executive 
agencies  desiring  to  lease  vehicles  for  60 
consecutive  days  or  more  to  first  obtain 
a  determination  from  GSA  of  whether 
vehicle  requirements  can  be  satisfied 
through  the  IFMS.  This  requirement 
may  be  interpreted  to  mean  that  the 
IFMS  is  a  mandatory  source  for  vehicle 
services.  Accordingly,  the  regulation  is 
revised  to  remove  this  requirement. 

The  Secretary  of  Transportation 
establishes  yearly  fleet  average  fuel 
economy  standards  for  passenger 
automobiles  and  light  trucks.  Prior  to 
this  amendment,  41  CFR  101-38.104 
provided  fuel  economy  standards 
through  fiscal  year  1995  for  passenger 
automobiles  and  through  fiscal  year 
1994  for  light  trucks.  The  Secretary  of 
Transportation  has  established  fuel 
economy  standards  for  passenger 
automobiles  through  fiscal  year  1998, 
and  for  light  trucks  through  fiscal  year 
1997.  Accordingly,  the  FPMR  is  updated 
by  this  amendment  to  reflect  these 
additional  standards. 

On  May  1,  1996,  the  Defense  Logistics 
Agency  (DLA)  requested  an  unlimited 
exemption  from  the  requirement  to 
display  U.S.  Government  identification 
on  vehicles  used  for  intelligence, 
investigative,  or  security  purposes.  This 
request  was  approved  by  GSA. 

On  April  29,  1996,  the  Environmental 
Protection  Agency  requested  an 
unlimited  exemption  from  the 
requirement  to  display  U.S.  Government 
identification  on  vehicles  used  for  law 
enforcement  and  investigative  duties. 
The  request  was  specifically  for  the 
Office  of  Inspector  General  and  the 
Office  of  Enforcement  and  Compliance 
Assurance.  This  request  was  approved 
by  GSA. 

On  April  9,  1996,  the  GSA  Public 
Buildings  Service  requested  an 
unlimited  exemption  from  the 
requirement  to  display  U.S.  Government 
identification  on  vehicles  assigned  to 
the  GSA  Federal  Protective  Service.  The 
request  specifically  identified  Special 
Agents  of  the  GSA  Federal  Protective 
Service  engaged  in  criminal 
investigations  and  surveillance 
activities.  On  May  10,  1996,  a  similar 
request  was  received  for  the  GSA  Office 
of  Inspector  General.  These  requests 
were  approved  by  GSA. 

On  January  30."  1996,  the  Department 
of  Transportation,  Federal  Highway 
Administration  requested  an  unlimited 
exemption  from  the  requirement  to 
display  U.S.  Government  identification 
in  lieu  of  requesting  a  continuation  of 
the  limited  exemption  now  in  effect. 
The  request  specifically  identified 


Special  Agents  of  the  Idaho  Division 
Office  of  Motor  Carriers,  Federal 
Highway  Administration.  This  reque.st 
was  approved  by  GSA. 

On  October  12,  1995,  the  Department 
of  the  Treasury  requested  that  Federal 
Property  Management  Regulations. 
S  101-3'8.204-l(u),  be  corrected  to 
reflect  current  organizational  titles  for 
activities  within  the  Bureau  of  Alcohol, 
Tobacco,  and  Firearms  (ATF). 
Specifically,  the  request  .stated  that  the 
Office  of  Criminal  Enforcement  and  the 
Office  of  Internal  Affairs  within  ATF 
had  been  changed  on  October  1,  1994, 
to  the  Office  of  Enforcement  and  the 
Office  of  Inspection.  On  May  6.  1996, 
the  Department  of  Labor  requested  that 
§  101-38.204-l(m)  be  corrected  to 
reflect  an  organizational  change  within 
DOL.  Specifically,  the  Office  of 
Manpower  Administration  (Bureau  of 
Apprenticeship  and  Training)  is  now 
identified  as  the  Employment  and 
Training  Administration.  A  similar 
request  to  correct  organizational  titles 
within  §  101-38. 204-l(b)  was  received 
from  the  Department  of  Agriculture  on 
May  15,  1996.  The  regulation  is  being 
changed  to  reflect  these  new  titles. 

On  May  7.  1996,  the  Department  of 
Housing  and  Urban  Development 
requested  an  unlimited  exemption  from 
the  requirement  to  display  official  U.S. 
Government  tags  and  other 
identification  for  vehicles  used  by  the 
Office  of  Inspe<:tor  General  for  law 
enforcement  and  investigative  purposes. 
GSA  approved  this  request. 

On  Augu.st  7.  1995,  the  Department  of 
Veterans  Affairs  requested  an  unlimited 
exemption  from  the  requirement  to 
display  official  U.S.  Government  tags 
and  other  identification  for  regional 
Field  Inspectors  and  Property 
Management  Inspectors.  GSA  approved 
this  request  on  August  22.  1995.  and  is 
changing  this  regulation  to  reflect  this 
additional  exemption. 

Prior  to  May  1993.  the  GSA 
Interagency  Fleet  Management  Division 
(IFMS)  required  customer  agencies  to 
notify  the  servicing  GSA  Fleet 
Management  Center  when  vehicle 
operators  were  allowed  residence  to 
place  of  employment  travel  in  IFMS 
vehicles.  When  GSA's  internal 
handbook  was  rewritten  in  May  1993. 
this  requirement  was  deleted  to  reduce 
the  workload  on  customer  agencies  and 
GSA.  This  regulation  removes  this 
reporting  requirement. 

On  February  2,  1996.  the 
Environmental  Protection  Agency 
published  a  direct  final  rule  titled 
Prohibition  on  Gasoline  Containing 
Lead  or  I^ad  Additives  for  Highway  Use 
(40  CFR  part  80).  The  regulation 
promulgated  provisions  in  the  Clean  Air 
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Act  which  prohibit  the  introduction  of 
gasoline  containing  lead  or  lead 
additives  into  commerce  for  use  as  a 
motor  vehicle  fuel  after  December  .31, 
1995.  Accordingly,  the  provisions  in  41 
CFR  101-38.401-1  concerning  the 
restrictions  on  the  use  of  leaded 
gasoline  in  Government-owned  or 
-leased  motor  vehicles  operated  within 
the  50  States  is  no  longer  needed  and  is 
being  removed. 

Federal  Property  Management 
Regulations  Amendment  0-78  was 
issued  on  April  4.  198fi.  Thi.s 
amendment  reformatted  FPMR  Parts 
101-38  and  101-39  to  separate  issues 
covering  the  Federal  fleet  as  a  whole 
and  issues  concerning  interagency 
motor  pool  management.  Prior  to  the 
issuance  of  FPMR  G-78,  minimum 
replacement  standards  for  ambulances 
were  identified  as  a  separate  entity. 
Amendment  G-78  grouped  ambulances 
with  sedans  and  station  wagons  under 
a  passenger  vehicle  category.  The 
Department  of  Defense  (DOD)  has 
requested  that  ambulances  be  returned 
to  a  separate  categor\-,  since  ambulances 
are  routinely  classified  as  special 
purpose  vehicles  built  and  operated  for 
a  distinct  purpose  other  than 
transporting  passengers.  GSA  agrees 
with  DOD's  request  and  is  revising  the 
Table  of  Minimum  Replacement 
Standards  accordingly. 

The  Department  of  Health  and  Human 
Services,  Food  and  Drug 
Administration,  has  requested  a 
deviation  from  «5 101-38.800  of  the 
FPMR.  The  agency's  investigative 
mission  requires  the  short-  term  rental 
of  commercial  motor  vehicles  on  a 
routine  basis.  The  regulation  now  states 
that  Government  fuel  credit  cards  can 
only  be  used  for  vehicles  rented  or 
lea.sed  for  60  continuous  davs  or  morf, 
thus,  an  agency  must  pay  cash  for  fuel 
purchases  and  be  reimbursed  through 
imprest  funds.  This  procedure  is  time 


consuming  and  does  not  take  advantage 
of  the  Government's  exemption  from 
State  sales  taxes.  Additionally,  with  the 
discontinuance  of  GSA  IFMS  dispatch 
vehicle  services  at  most  locations,  the 
Government  has  increased  its  reliance 
on  the  conmiercial  sector  for  short-term 
vehicle  needs.  GSA  has  decided  that  the 
60-day  restriction  is  burdensome  for  the 
Government  as  a  whole  and  no  longer 
makes  good  economic  sense.  This 
restriction  is  being  removed. 

On  April  16,  1996.  GSA  informally 
sent  a  draft  copy  of  this  amendment  to 
all  major  Federal  agencies  asking  for 
their  comment  on  the  proposed  changes 
and  to  solicit  additional  changes  not 
included  in  that  draft.  Comments  were 
received  from  the  Departments  of 
.Agriculture.  Defen.se,  Labor,  Treasury, 
and  Veterans  Affairs  and  the 
Environmental  Protection  Agency. 
These  comments  involved  changes  in 
organizational  structures,  additional 
exemptions  to  41  CFR  101-38.204-1, 
and  editorial  changes  to  improve 
readability.  These  (.omments  are 
addressed  in  this  amendment. 

List  of  Subjects 

41  CFR  Part  101-38 

Energy  conservation.  Government 
property  management.  Motor  vehicles, 
Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  Part  101-38  is 
amended  as  follows: 

1.  The  authority  citation  for  part  101- 
38  continues  to  read  as  follows: 

Authority:  Sec.  205(c).  6.'J  Stat  390;  (40 
IJ.S.C.  486(c)). 

PART  101-38— MOTOR  EQUIPMENT 
MANAGEMENT 

la.  The  heading  of  Part  101-38  is 
revised  to  read  as  set  forth  above. 


2.  Section  101-38.001-19  is  revised  to 
read  as  follows: 

§101-38.001-19    Light  truck. 

Light  truck  means  a  truck  up  to  8,500 
pounds  gross  vehicle  weight  rating 
(GVWR),  which  is  a  four-wheeled 
vehicle  propelled  by  fuel  (gasoline, 
diesel,  or  an  alternative  fuel  such  as 
natural  gas,  ethanol,  or  methanol),  is 
manufactured  primarily  for  use  on 
public  streets,  roads,  and  highways,  and 
is  contained  in  Federal  Standard  No. 
307  (Trucks:  Light  commercial,  two- 
wheel  drive)  or  Federal  Standard  No. 
292  (Trucks:  Light  commercial,  four- 
wheel  drive). 

3.  Section  101-38.104  is  amended  by 
revising  paragraphs  (b)(2),  (b)(3),  and 
(b)(4)  (ii)  (A)  through  (E)  to  read  as 
follows: 

§  1 01  -38. 1 04    Fuel  efficient  passenger 
automobiles  and  light  trucks. 

*        *        »        «        * 

(b)*  *  * 

(D*  *  * 

(2)  The  Federal  fieet  program  enables 
GSA  to  determine  the  total  fleet  average 
fuel  economy  achieved  by  all  executive 
agencies  at  the  end  of  each  fiscal  year 
and  to  provide  management  assistance 
to  agencies  to  ensure  compliance  with 
Executive  Order  12375.  Copies  or 
synopses  of  actual  vehicle  leases  and 
vehicle  purchases  not  procured  through 
the  GSA  Automotive  Center  shall  be 
forwarded  to  the  General  Services 
Administration,  ATTN:  MTV, 
Washington,  DC  20405,  not  later  than 
December  1st  of  each  year,  in 
accordance  with  the  requirements  set 
forth  in  §101-38.105. 

(3)  Passenger  automobiles  and  light 
trucks  acquired  by  executive  agencies 
must  meet  the  fieet  average  fuel 
economy  objectives  set  forth  below  for 
the  appropriate  fiscal  year: 


Fiscal  year 


1977 


1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 


Miles  per  gallon 

Average ' 
fuel  econ- 
omy stand- 

Passenger 
automobiles 

Light  trucks 

Fleet  aver- 
age fuel  2 

Fleet  aver- 
age fuel  ^ 

ard 

economy 
4x2 

economy 
4x4 

18.0 

18.0 

18.0 

20.0 

19.0 

22.0 

17.2 

15.8 

20.0 

24.0 

16.0 

14.0 

22.0 

26.0 

16.7 

15.0 

24.0 

24.0 

18.0 

16.0 

26.0 

26.0 

19.5 

17.5 

27.0 

27.0 

20.3 

18.5 

27.5 

27.5 

19.7 

18.9 

26.0 

26.0 

20.5 

19.5 

26.0 

26.0 

21.0 

19.5 

26.0 

26.0 

21.0 

19.5 

'99A 


Piufmral      Donaotor      /     \7r^]       O       \T,.        O      /     C..:  ^  ^ 


/     D..1__ 1     r> !_.!__ 


Federal  Register  /  Vol.  62,  No.  2  /  Friday,  January  3,  1997  /  Rules  and  Regulations  325 


Fiscal  year 


Miles  per  gallon 


Average ' 
fuel  ecofv 
omy  stand- 
ard 


Light  trucks 


Passenger 
automobiles 


Fleet  aver- 
age fuel  2 
economy 

4x2 


Fleet  aver- 
age fuel  ^ 
economy 

4x4 


1989  

1990 

1991  

1992  

1993 

1994  

1995 

1996  

1997  

1998  and  beyond 


26.5 

21.5 

19.0 

27.5 

20.5 

19.0 

27.5 

207 

19  1 

27.5 

3  20.2 

^20.2 

27.5 

-^20  4 

3  20.4 

27.5 

^20,5 

320.5 

27.5 

■■'20  6 

3  20^ 

27.5 

^20  7 

320.7 

27.5 

■^20  7 

320.7 

27.5 

n 

C) 

(4) 


(A)  Six-cvlinder  automatic 
transmission  passenger  vans  and  cargo 
vans  (200)  divided  by  22.1  mpg,  plus 


(B)  Eight-cylinder  automatic 
transmission  passenger  vans  and  cargo 
vans  (75)  divided  by  192  mpg,  plus 

(C)  Six-cylinder  manual  transmission 
pick-ups  (100)  divided  by  20.8  mpg, 
plus 


(D)  Sic-cylinder  automatic 
transmission  pick-ups  (200)  divided  b\ 
20.5  mpg,  plus 

(E)  Six-cylinder  automatic 
transmission  compact  \ari  wagons  (25) 
divided  by  2,'^. 4  mpg. 


600 


200       75       100      200       25 

+ + + + 

22.1      19.2     20.8     20.5     23.4 


600 


9.0490  +  3.9063  +  4.8077  +  9.756 1  +  1 .0684 


600 

28.5883 


=  20.9876  (Rounded  to  nearest  0.1  mpg) 


4.  Section  101-38.105  is  amended  by 
revising  paragraphs  (a),  (e),  (h)  and  (i)  to 
read  as  follows: 

§  1 01  -38. 1 05    Agency  purchase  and  lease 
of  motor  vehicles. 

(a)  Executive  agencies  that  obtain  a 
waiver  of  the  provisions  of  §  101- 
26.501-1  in  accordance  with  paragraphs 
(b)  and  (c)  of  that  section  may  acquire 
vehicles  without  using  the  services  of 
the  GSA  Automotive  Center.  Copies  or 
synopses  of  actual  vehicle  leases  and 
purchases  acquired  for  domestic  fleets 
which  are  not  acquired  through  the  GSA 
Automotive  Center  will  be  furnished  to 
the  General  Services  Administration, 
ATTN:  MTV,  Washington,  DC  20405. 
Each  submission  shall  use  the 
unadjusted  combined  city/highway 
mileage  ratings  for  passenger 
automobiles  and  light  trucks  developed 
by  the  Environmental  Protection  Agency 
(EPA)  for  each  fiscal  year.  The 
submissions  shall  be  forwarded  to  GSA 


as  soon  as  possible  after  the  purt;hase  or 
effective  date  of  the  lease.  All 
submissions  for  the  previous  fiscal  year 
shall  reach  GSA  by  December  1st  of 
each  vear.  GSA  issues  information 
concerning  the  EPA  mileage  ratings  and 
miles  per  gallon  rating  guidance  to 
assist  agencies  in  the  timely  planning  of 
their  acquisitions.  Agencies  not 
intending  to  purchase  or  lease  vehicles 
or  agencies  that  satisfy  their  total  motor 
vehicle  requirements  through  the  GSA 
Interagency  Fleet  Management  System 
shall  so  inform  GSA. 


(e)  In  order  to  maintain  a  master 
record  of  all  leased  passenger  vehicles 
and  light  trucks  under  8,500  pounds 
(GVWR).  agencies  shall  forward  to  the 
General  Services  Administration. 
AITN:  MTV,  Washington.  DC  20405. 
copies  or  synopses  of  lease  agreements 
for  (hose  vehicles  leased  for  a  period  of 
60  continuous  days  or  more,  or  thev 
may  submit  the  following  iiiforni.ition 


(1)  Number  of  vehicles,  bv  category; 

(2)  Year; 
[3]  Make; 

(4)  Model; 

(5)  Transmission  type  (if  manual, 
number  of  forward  speeds); 

(6)  Cubic  inch  displacement; 

(7)  Fuel  type  (i.e..  gasoline  or 
alternative  fuel); 

(8)  Monthly  lease  cost; 

(9)  Duration  of  lease  (include  option 
to  renew); 

(10)  Vehicle  type  (4X2  or  4X4— light 
trucks  onl\ ); 

(11)  Gross  vehicle  weight  rating 
(GVWR):  Light  trucks  only;  and 

112)  Lessor's  name  and  address. 
***** 

(h)  Agencies  may  request  GS.A 
assistance  when  planning  their 
acquisitions  hv  contacting  the  (reneral 
.Services  Admii   stration,  .Attn   MTV. 
Washington.  DC  20405. 

(i)  Information  concerning  vehu  les 
pun-hased  for  agencies  bv  the  GS.A 
.'\utomotiv  ('  (Center  is  prcnided 
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internally:  therefore,  vehicles  procured  identification  of  the  motor  vehicle(s)  submitted  to  the  General  Services 

by  GSA  are  not  required  to  be  reported.  would  interfere  with  the  discharge  of  Administration,  Attn:  FBF,  Washington, 

«101-3a.106    rnamovMfl  such  duties  or  endanger  the  security  of  DC  20406,  if  the  vehicle  is  leased  from 

'       ^              ^               '  individuals  or  the  United  States  the  GSA  Interagency  Fleet  Management 

5.  Section  101-38.106  is  removed.  Government.  Vehicles  regularly  used  for  System. 

6.  Section  101-38.200  is  amended  by  common  administrative  purposes  not  7  Qprtinn  ini-3H  90?  9  is  ampnHpH 

revising  paragraphs  (0  and  (g]  to  read  as  direc  tlv  connei  ted  with  the  u                                ^^iZul^.  ^'"^"'^^^ 

f^ll««.c           »    ^'      '  '          '^'  uiR-cuy  Luunei.ieu  wuinne  by  revising  paragraph   b    1   to  read  as 

toilows.  performance  of  law  enforcement,  follows- 

$101^200    General  requirements.  investigative,  or  intelligence  duties  «,„,  „  ^,  ,    ^  .^,   _  „.     .       . 

'         ^         ,         ,         ,  involvmg  security  activities  shall  not  be  §101-38.202-2    Outside  the  District  of 

exempt.  All  exemptions  granted  under  Columbia. 

(f)  Exemptions,  in  addition  to  those  the  provisions  of  this  4^  101-38.200(f)  are  ***** 

authorized  in  §§  101-38.204-1  and  101-  \umt^.d  to  1  year.  If  the  requirement  for  fbl  *    *    * 

38.204-2  may  be  authorized  by  the  head  exemption  still  exists  at  the  end  of  the  ,d       u           ^         u  .,  •      .   ^     u 

of  the  agency  or  designee  upon  written  year,  the  agency  shall  recertify  its  intent  ^  '  P"        f  u       "^  shall  include  the 

certiHcation  that  conspicuous  ,«  continue  the  exemption.  A  copy  of  l""^^  'f"^"^  '°  J^  imprmted  on  the  tags; 

identification  will  interfere  with  the  ,his  ..ertification  shall  be  forwarded  to  *^^  ^.^^J  °"             deliveries  are 

purpose  for  which  the  motor  vehicle  is  ^SA  if  the  vehicle  is  leased  from  the  ^qmred;  the  consignee  and  shipping 

used.  This  certification  shall  be  GSA  Interagency  Fleet  Management  >nstructions;  the  symbol  number  of  the 

maintained  at  the  agency  headquarters.  System               "  appropriation  to  be  charged:  and  the 

A  copy  of  this  certification  shall  also  be          (g)  Certain  organizational  units  of  signature  of  an  officer  authorized  to 

provided  to  the  General  Services  Federal  agencies  may  be  authorized  to  obligate  the  cited  appropriation. 

Administration,  Attn:  FBF,  Washington,  remove  official  Government  markings  ***** 

DC  20406,  if  the  vehicle  is  obtained  and  substitute  license  plates  issued  by  8.  Section  101-38.202-4  is  revised  to 

through  the  GSA  Interagency  Fleet  the  appropriate  State,  Commonwealth,  read  as  follows: 

Management  System.  Approval  by  GSA  territory,  or  possession  whenever  the 

will  not  be  required.  The  certification  agency  head  or  designee       ermines  that  ^  101-38.202-4    Numbering  and  coding. 

must  state  that  the  motor  vehicle(s)  is  temporary  removal  is  in  t      public  Official  U.S.  Government  tags  shall  be 

(are)  acquired  and  used  primarily  for  the  interest.  A  written  deten.     .ation  and  numbered  serially  for  each  executive 

purpose  of  investigative,  law  justification  for  temporary  removal  of  agency,  beginning  with  101,  and  shall 

enforcement,  or  intelligence  duties  official  (;ovemment  markings  shall  be  be  preceded  by  a  letter  code  designating 

involving  security  activities  or  for  safety  maintained  at  the  agency  headquarters.  the  agency  having  accountability  for  the 

of  the  vehicle's  occupant(s),  and  that  the  This  determination  shall  also  be  motor  vehicles  as  follows: 

ACTION  ^CT 

Agriculture,  Department  of ^ 

Air  Force,  Department  of  the y^p 

Army,  Department  of  the  !.!!."!!!!!!"."!" W 

Commerce,  Department  of  _ q 

Consumer  Product  Safety  (kimmission _ CPSC 

Corps  of  Engineers,  (]ivil  Works  .."!!!!","!  CE 

Defense  Commissary  Agency ^ DECA 

Defense  Contract  Audit  Agency  !..!..!.!"!!!."."  DA 

Defense.  Department  of !..!!.!.,".."  7^^  D 

Defense  Logistics  Agency  !..!..!"".  DLA 

District  of  Columbia  Redevelopment  Land  Agency  !."!„"!!!."!!!!"  LA 

Education,  Department  of  gp 

Energy,  Department  of  "!!!!"".".„"."" E 

Enrichment  Corporation,  U.S gr 

Environmental  Protection  Agency  '. !.!..!!"""!."",""1".."."!""!!".  EPA 

Executive  Office  of  the  President  !!!!!!!!!.""" EO 

Council  of  Economic  Advisers,  National  Security  Council.  Office  of  Management  and  Budget 

Export-Import  Bank  of  the  United  States  Eg 

Federal  Communications  (Commission  pr 

Federal  Deposit  Insurance  Ck)rpordtion  „ pj3 

Federal  Emergency  Management  Agency  !...."!!!!!."."!!"  FE 

Federal  Home  Loan  Bank  Board   pg 

Federal  Mediation  and  Q)nciliation  Service pj^ 

Federal  Reserve  System  !.!.!"!!!!!.."" FR 

Federal  Trade  Commission  p-j- 

General  Accounting  Office  p* 

General  .Services  Administration  pc 

Government  Printing  Office  !„.!!"!!."!". GP 

Health  and  Human  Services,  Department  of HHS 

Housing  and  Urban  Development,  Department  of !..".!.."7!!.""."!!." H 

Interagency  Fleet  Management  System,  GSA  ...!!!."!!."!!!!!!"!!1!!!."!!!""I!!.  ."! . G 

interior.  Department  of  '  "  ' " [ i 

judicial  Branch  of  the  Government  ^ id 

Instice.  Department  of I 

Labor,  Department  of  ,....!""" L 

Legislative  Branch  "  " ,0 

Marine  Corps  x,,. 

NHtional  Aeronautics  and  Spare  Administration   !.!."."""!!!! NA 


UMI 
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National  Capital  Housing  Authority  : NH 

National  (Capital  Planning  Commission  • NP 

National  (iuard  Bureau  "" 

National  Labor  Relations  Board  NL 

National  Science  Foundation  NS 

Navy,  Department  of  the  " "^ 

Nuclear  Regulatory  Commission  NRC 

Office  of  Personnel  Management  OPM 

Panama  Canal  Commission   ■ "• 

Railroad  Retirement  Board   R° 

Securities  iind  Exchange  Commission  SB 

Selective  Service  System  SS 

Small  Business  Administration  SB 

Smithsonian  Institution SI 

National  Gallery  of  Art 

Soldiers'  and  Airmen's  Home,  U.S SH 

State,  Department  of S 

Tennessee  Valley  Authority  '^ 

Transportation,  Department  of  ., ^^' 

Treasury,  Department  of  the  ' 

United  States  Information  Agency  '^ 

United  States  Postal  Service  - P 

Veterans  Affairs,  Department  of ''■^ 


9.  Section  101-38.202-5  is  revised  to 
read  as  follows: 

§101-38.202-6    Requests  for  additional 
code  designations. 

Additional  code  designations  are 
issued  by  GSA  upon  written  request  to 
General  Services  Administration, 
ATTN:  MTV,  Washington,  DC  20405. 

10.  Section  101-38.204-1  is  amended 
by  redesignating  paragraphs  (h)  through 
(v)  as  paragraphs  (k)  through  (y);  adding 
paragraphs  (h),  (i)  and  (j);  and  revising 
paragraphs  (b),  (d),  and  redesignated 
paragraphs  (n),  (v),  (w).  and  (x)  to  read 
as  follows: 

§  101-38.204-1    Unlimited  exemptions. 

«         *         *         •         ♦ 

(b)  Agriculture,  Department  of.  Motor 
vehicles  that  the  Agricultural  Marketing 
Service,  Animal  and  Plant  Health 
Inspection  Service,  Food  Safety  and 
Inspection  Service,  Forest  Service,  Grain 
Inspection,  Packers  and  Stockyard 
Administration,  Packers  and  Stockyard 
Program,  Food  and  Consumer  Service, 
and  Office  of  Inspector  General  use  in 
the  conduct  of  investigative  or  law 
enforcement  activities. 
»         *        *         •        * 

(d)  Defense,  Department  of.  Motor 
vehicles  used  for  intelligence, 
investigative,  or  security  purposes, 
including  such  vehicles  used  by  the 
U.S.  Army  Intelligence  Agency  and  the 
Criminal  Investigation  Command  of  the 
Department  of  the  Army;  Office  of  Naval 
Intelligence  of  the  Department  of  the 
Navy;  Office  of  Special  Investigations  of 
the  Department  of  ttie  Air  Forc:e:  the 
Defp'isu  Criminal  Investigation  Service, 
Office  of  the  Inspector  General:  and  the 
Defense  Logistics  Agency 
«         •         *         *         * 

(h)  Environmental  PrutiHtion  Agency. 
Motor  vehicles  used  for  law 
enforcement  and  investigative  purposes 


operated  by  the  Office  of  Inspector 
General  and  the  Office  of  Enforcement 
and  Compliance  Assurance. 

(i)  Federal  Communications 
Commission.  Motor  vehicles  operated 
bv  the  Field  Operations  Bureau  for 
investigative  purposes. 

(j)  General  Services  Administration 
Motor  vehicles  operated  by  Special 
Agents  of  the  Public  Buildings  Service, 
Federal  Protective  Service  and  Special 
Agents  of  the  Office  of  Inspector  General 
while  engaged  in  criminal 
investigations,  surveillance,  and 
security  activities. 
***** 

(n)  Justice,  Department  of.  All  motor 
vehicles  operated  in  undercover  law 
enforcement  activities  or  investigative 
work  by  the  Department. 
«        *         *         »         » 

(v)  State,  Department  of.  Ail  motor 
vehicles  designated  for  the  proteirtion  of 
both  domestic  and  foreign  dignitaries 
and  motor  vehicles  used  in  the 
investigations  of  passport  and  visa  fraud 
cases. 

(w)  Transportation.  Department  of 
All  motor  vehicles  used  for  intelligence, 
investigative,  or  security  purposes  by 
the  DOT  Office  of  Inspector  General;  the 
OST  Office  of  Security;  the 
Investigations  and  Security  Division  and 
field  counterparts  in  the  U.S.  Coast 
Guard:  the  Office  of  Civil  Aviation 
Security  and  field  counterparts  in  the 
Federal  Aviation  Administration;  and 
the  Idaho  Division  Office  of  Motor 
Carriers  in  the  Federal  Highway 
Administration. 

(x)  Treasury.  Department  of  the.  All 
motor  vehicles  operated  b\  the  US 
Secret  Service;  Criminal  Investigation 
Di\  ision.  Internal  Security  Division,  and 
vehicles  used  for  investigative  purposes 
by  the  Collection  Division  of  the 
Internal  Revenue  Service;  the  Otfice  of 


Enforr;emen1  and  the  Office  of 
Inspection  of  the  Bureau  of  Alcohol, 
Tobacco,  and  Firearms;  and  the  Office  of 
Enforcement.  Office  of  Compliance 
Operations,  and  Office  of  Internal 
Affairs  of  the  U.S.  Customs  Service. 

*  »  •  •  « 

11.  Section  101-38.204-^  is  revi.sed  to 
read  as  follows; 

§  1 01  -38.204-^    Report  of  exempted  motor 
vehicles. 

The  head  of  each  executive  agencv 
shall  submit  a  report,  upon  request,  to 
the  General  Services  Administration, 
ATTN:  MTV,  Washington,  DC  20405, 
concerning  motor  vehicles  exempted 
under  Subpart  101-38.2.  Interagency 
report  control  number  1537-GSA-AR 
has  been  assigned  to  this  reporting 
requirement, 

12.  Section  101-38.301  is  revised  to 
read  as  follows' 

§  101-38.301     Authorired  use. 

Officers  and  employees  of  the 
Government  shall  use  Govern ment- 
owned  or  -leased  motor  vehicles  for 
official  purposes  only.  "Official 
purposes"  does  not  include 
transportation  of  an  officer  or  employee 
between  his  or  her  residence  and  place 
of  employment,  unless  authorized  under 
the  provisions  of  31  U.S.C.  1344,  or 
other  applicable  law.  A  copy  of  anv 
written  approval  shall  be  maintained  /f 
the  appropriate  level  within  the  agency. 
Each  agency  should  establish 
procedures  to  monitor  and  control  the 
use  of  its  vehicles  at  all  times.  Officers 
and  employees  entrusted  with  a  motor 
vehicle  are  responsible  for  the  proper 
care,  operation,  maintenance,  and 
protection  of  the  vehicle  .Any  officer  or 
empl'iyee  who  uses  or  authorizes  the 
use  ci  such  vehicle  for  other  than 
official  purposes  is  subject  to  a 
suspension  of  at  ieast  1  month  or.  up  to 
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and  inciudinfj,  removal  by  the  head  of 
the  agency  (31  U.S.C.  1349]. 

13.  Section  101-38.401-1  is  amended 
by  removing  the  introductory  text, 
redesignating  paragraph  (c)  as  paragraph 
(b).  and  revising  paragrapfi  (a) 
introductory  text  to  read  as  tnllovvs: 

§101-38.401-1     Gasoline  for  use  in  motor 
vehicles. 

(a)  Unleaded  (O.OSgni/gnl.)  gasoline 
shall  he  used  in  all  Goveriiinent- 
operated  motor  vehicles  u.sed  overseas 
unless — 

(1)  *    *    • 


(b)  Under  no  circumstances  should 
premium  gasoline  he  used  in 
Cjoveriuiient-owned  vehicles,  except  for 
those  vehicles  that  require  premium 
gasoline. 

14.  Section  101-38.401-2  is  amended 
by  revising  the  introductory  text  and 
removing  paragraphs  (a)  through  (d)  to 
read  as  follows: 

§  101-38.401-2    Use  of  self-service  pumps. 

Heads  of  agencies  shall  require  the 
use  of  self-,service  pumps  by  their  motor 
vehicle  operators  when  purchasing  fuel 
at  commercial  service  stations  with  self- 


service  pumps  to  the  fullest  extent 
possible.  Operators  should  minimize  the 
cost  of  fuel  purchases  by  using  service 
stations  which  accept  the  Standard 
Form  149,  U.S.  Government  National 
Credit  Card,  and  SF  149A.  U.S. 
Government  Fleet  Credit  Card,  for 
gasoline  purchases  at  self-service 
pumps. 

15.  Section  101-38.402  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 01  -38. 402    Replacement  standards. 

(a)  Table  of  minimum  replacement 
standards. 


Table  of  Minimum  Replacement  Standards 


Vehicle  description 


Sedans/StatKsn  Wagons , 

Ambulances 

Buses: 

Intercity-Type  

City-Type  

Sctiooi-Type  

Tnjcks: 

Less  than  12,500  pounds  GVWR 

12.500— 23,999  GVWR    

24,000  pounds  and  over 

4-or  6-wheel  drive  vehicles  


Life  expectancy 

Years 

Miles 

3 

7 

N/A 
UiA 
N/A 

6 
7 
9 
6 

60,000 

60,000 

280,000 

150.000 

80,000 
50,000 

60,000 
80,000 

40,000 

Ifi.  Section  101-38. ,S()4  is  revised  to 
read  as  follows: 

§101-38.504    Assistance  to  agencies. 

GSA  is  available  to  assist  agencies  in 
establishing  or  revising  their  scheduled 
maintenance  programs.  Requests  for  this 
assistance  shall  be  submitted  by  owning 
agencies  to  the  General  Services 
Administration,  ATTN:  MTV. 
Washington,  DC  2040,5 

17.  Section  101-38  701  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§101-38.701     Transfer  of  title  for 
Government-owned  motor  vehicles. 

(a)  *    ♦    * 

(1)  All  Government-owned  motor 
vehicles  to  be  titled  by  State  moior 
vehicle  activities  shall  be  transferred  hv 
executing  Standard  Form  (SF)  97.  The 
United  States  Government  Certificate  to 
Obtain  Title  to  a  Vehicle.  The  use  of  this 
forin  in  foreign  countries  is  optional 

*  •         •         ♦         * 

18.  .Section  101-38,800  is  amended  by 
revising  paragraph  10  to  read  as  follows 

§101-38.800    General. 

•  •         .  .         , 

(f)  The  SF  149  and  SF  149 A  may  be 
u.sed  for  any  properly  identified  U.S. 


Government  motor  vehicle,  boat,  small 
aircraft,  or  nonvehicular  equipment. 

19.  Section  101-38.903  is  amended  by 
revising  paragraplis  (a)  and  (b)(lj  to  read 

as  follows: 

§101-38.903    Reporting  of  data. 

(a)  Federal  agencies  shall  use 
Standard  Form  82,  Agent  v  Report  of 
Motor  Vehicle  Data,  to  report  vehicle 
inventory,  cost,  and  operating  data  to 
GSA.  Interagency  Report  Control 
Number  11 02-GSA-AN  has  been 
assigned  to  this  reporting  requirement. 

(b)  *    *    * 

(1)  Each  owning  agency  shall  submit 
a  Standard  Form  82  to  the  General 
Services  Administration,  ATTN:  MTV, 
Washington,  DC  2U405  within  75 
calendar  days  after  the  end  of  the  fiscal 
year. 
•         *        *        «        « 

Dated:  October  28,  199(i. 
David  J.  Barram, 

Acting  Administrator  of  General  Services. 
IFR  Doc.  97-52  Filed  1-2-97;  8:45  am| 

BILLING  coot  5a20-24-P 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  572 
[Docket  No.  94-31] 

Post-Effective  Reporting  Requirements 
for  Agreements  Among  Ocean 
Common  Carriers  Subject  to  the 
Shipping  Act  of  1984 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  Rule;  lifting  of  stay. 


SUMMARY:  The  Federal  Maritime 
Commission  ("FMC"  or  "Commission") 
is  lifting  the  stay  of  monitoring  report 
requirements  contained  in  its  agreement 
regulations.  The  filing  of  the  quarterly 
monitoring  reports  will  begin  with  the 
report  covering  the  first  quarter  of 
calendar  year  1997. 

EFFECTIVE  DATE:  46  CFR  572.701(a)  and 
572.702,  which  were  staved  at  61  FR 
11564.  March  21,  1996,  are  effective 
lanuary  3,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Austin  L.  Schmitt,  Director,  Bureau  of 
Economics  and  Agreement  Analysis, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  N.W.,  Washington, 
DC  20573-0001,  202-523-5787. 
SUPPLEMENTARY  INFORMATION:  In  Docket 
No.  94-31,  Informntion  Form  and  Post- 
Effective  Beporting  Requirements  for 
Agreements  Among  Ocean  Common 
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Carriers  Subject  to  the  Shipping  Act  of 
1984,  the  Federal  Maritime  Commission 
amended  its  regulations  set  forth  in  46 
CFR  Fart  572  governing  the  filing, 
processing  and  review  of  agreements 
subject  to  the  Shipping  Act  of  1984.  61 
FR  11  564  (Mar.  21,  1996)  and  61  FR 
40530  (Aug.  5,  1996).  For  the  most  part, 
these  amended  regulations  became 
effective  on  April  19,  1996.  Since  that 
date,  new  agreements  have  been 
required  to  comply  with  the  revised 
information  form  provisions.  However, 
the  proper  application  of  the  new 
monitoring  report  provisions  in  46  CFR 
572.701-572.705  to  agreements  already 
in  effect  could  not  be  determined 
immediately,  because  the  market  share 
data  necessary  to  separate  Class  A/B 
agreements  into  Class  A  and  Class  B  was 
not  readily  available.  Accordingly,  the 
Commission  stayed  the  effectiveness  of 
the  monitoring  report  provisions  of  the 
final  rule  until  further  notice.  Under 
section  15  of  the  1984  Act.  the 
Commission  has  directed  all  existing 
Class  A/B  agreements  to  submit  reports 
that  include  the  information  demanded 
of  new  Class  A/B  agreements  under  the 
information  form  regulations,  including 
market  share  data. 

The  market  share  data  has  been 
submitted  to  the  Commission,  and 
existing  Class  A/B  agreements  can  now 
be  assigned  their  appropriate 
rereporting  classifications.  Those 
agreements  are  being  notified,  via  letter, 
of  their  reporting  classification  for  1997. 

Therefore,  the  Commission  is  lifting 
the  stay  of  the  monitoring  report 
provisions  at  46  CFR  572.701(a)  and 
572.702.  With  this  action,  the  lifting  of 
quarterly  monitoring  reports,  including 
those  applicable  to  Class  C  agreements, 
will  begin  with  the  report  covering  the 
first  quarter  (i.e.,  January-March)  of 
calendar  year  1997,  which  is  to  be  filed 
within  75  days  of  the  end  of  that 
quarter,  pursuant  to  46  CFR  572.701(f)- 

By  the  Commission. 
)oseph  C.  Polking, 

Secretary. 

|FR  Doc.  97-60  Filed  1-2-97;  8:45  am] 

BtLUNG  CODE  6730-01 -M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-SO;  RM-8581;  RM-8662] 

Radio  Broadcasting  Services;  Willcox, 
AZ;  Lordsburg,  NM 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  28.5C3  for  Channel  252A  at 
Willcox,  Arizona,  and  modifies  the 
license  of  Station  KWCX-FM  to  specify 
operation  on  the  nonadjacent  higher 
powered  channel,  as  requested  bv 
William  S.  Konopnicki.  See  60  FR 
22022,  May  4,  1995.  Also,  Channel 
223C3  is  allotted  to  Willcox.  as  an 
additional  equivalent  channel,  since  an 
interest  in  applying  for  a  second  Class 
C3  allotment  at  that  community  was 
expressed  by  Michael  T.  McKenna. 
Additionally,  Channel  289C3  is  allotted 
to  Lordsburg,  New  Mexico,  as  an 
additional  local  FM  transmission 
service  at  that  community,  in  response 
to  a  counterproposal  filed  on  behalf  of 
Lordsburg  Broadcasting  Associates. 
Coordinates  used  for  Channel  223C3  at 
Willcox  are  32-16-22  North  Latitude 
and  109—48-14  West  Longitude: 
coordinates  used  for  Channel  285C3  at 
Willcox  are  32-14^8  North  Latitude 
and  109-39-52  West  Longitude, 
coordinates  used  for  Channel  289C3  at 
Lordsburg,  are  32-20-48  North  Latitude 
and  108-^2-36  West  Longitude.  As 
Willcox,  Arizona,  and  Lordsburg,  New 
Mexico,  are  located  within  320 
kilometers  (199  miles)  of  the  United 
States-Mexico  border,  concurrence  of 
the  Mexican  government  in  the 
respective  allotments  was  obtained. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  February  10,  1997.  The 
window  period  for  filing  applications 
for  Channel  223C3  at  Willcox,  Arizona, 
and  for  Channel  289C3  at  Lordsburg. 
New  Mexico,  will  open  on  February  10. 
1997,  and  close  on  March  13,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  223C3  at  Willcox.  Arizona,  and 
for  Channel  289C3  at  Lordsburg.  New 
Mexico,  should  be  addressed  to  the 
Audio  Services  Division,  (202)  418- 
2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-50. 
adopted  December  20,  1996,  and 
released  December  27,  1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington,  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contratiors, 
International  Transcription  Service. 
Inc.,  (202)  857-3800,  loc;ated  at  1919  M 
Street,  N.W.,  Room  246,  or  2100  M 


Street.  N.W..  Suite  140,  Washington, 
DC.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  73— {AMENDED] 

1.  The  authority  citation  for  Fart  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  l'  S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
bv  adding  Channel  223C3  at  Willcox; 

"  3.  Section  73.202(b),  the  Table  of  ¥M 
Allotments  under  Arizona,  is  amended 
by  removmg  Channel  252A  and  adding 
Channel  285C3  at  Willcox; 

4.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Channel  289C3  at 
Lordsburg. 

Federal  Qimmunications  Commission. 
lohn  A.  Karousos, 

('hief.  AllcK^ations  Branch.  Policy  anH  Pules 
Division.  Mass  Media  Bureau 
|FR  Doc.  97-47  Filed  1-2-97;  8:45  am) 

BILLINQ  CODE  671 2-01 -P 


47  CFR  Part  73 

[MM  Docket  No.  96-76;  RM-^770] 

Radio  Broadcasting  Services; 
Nekoosa,  Wisconsin 

AGENCY:  Federal  Communications 

Commission 
ACTION:  Final  rule. 

SUMMARY:  Action  in  this  document 
allots  Channel  288A  to  Nekoosa, 
Wisconsin,  in  response  to  a  petition 
filed  bv  Lvle  Robert  Evans  d'b/a  The 
Radio  Company  See  61  FR  18541,  April 
26.  1996.  The  coordinates  for  Channel 
288A  are  44-18-33  and  90-03-10. 
There  is  a  site  restriction  1 1 .9 
kilometers  (7.4  miles)  west  of  the 
community.  With  this  action  this 
proceeding  is  terminated. 
DATES:  Effective  February  10.  1997  The 
window  period  for  filing  applicntiuns 
for  Channel  2a8A  at  Nekoosa. 
Wisconsin,  will  open  on  February  10, 
1997.  and  close  on  March  13,  1497. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)418-218(1 
SUPPLEMENTARY  INFORMATION:  Tins  is  a 
summarv  of  the  (A)mmission's  Report 
and  Order.  MM  Docket  No.  96-76, 
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adopted  December  20.  1996,  and 
released  December  27,  1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.  Washington. 
D.C.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc.,  2100  M  Street,  N.W..  Suite  140, 
Washington,  D.C.  20037.  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082:  47  U.S.C.  154.  as  amended 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  adding  Channel  288A  at 
Nekoosa. 

Federal  Communications  Commission. 
Fohn  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  97-46  Filed  1-2-97;  8:45  ami 

BILLMO  CODE  S712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

SO  CFR  Part  259 
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Capital  Construction  Fund;  Interim 
Fishing  Vessel  Capital  Construction 
Fund  Procedures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Final  rule. 


SUMKURY:  NMFS  issues  this  final  rule  to 
allov/  fishermen  to  use  the  Fishing 
Vessel  Capital  Construction  Fund 
Program  (Program)  for  equipping  and/or 
modifying  their  fishing  vessels  to 
increase  general  vessel  safety  and/or  to 
comply  with  specific  requirements 


established  under  the  Commercial 
Fishing  Industry  Vessel  Safety  Act  of 
1988  and/or  other  laws  or  regulations 
that  materially  increase  the  safety  of  a 
fishing  vessel.  The  result  is  that  a  vessel 
equipment  acquisition  or  vessel 
modification,  which  materially 
increases  the  safety  of  a  qualified  vessel, 
will  be  treated  as  a  reconstruction  and 
exempted  from  certain  Program  rules  so 
that  payment  for  it  becomes  a  qualified 
withdrawal. 

EFFECTIVE  DATE:  February  3.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Cooper  (Financial  Services 
Division.  NMFS)  at  301-713-2396. 
SUPPLEMENTARY  INFORMATION: 
Baclcground 

The  Program  allows  fisheries 
taxpayers  to  defer  paying  Federal  taxes 
on  fishing  vessel  income.  Income  on 
which  taxes  are  to  be  deferred  must  be 
deposited  in  accordance  with  Capital 
Construction  Fund  Agreements  and 
reserved  for  the  equity  portion  of  fishing 
vessel  construction,  reconstruction,  or 
acquisition  costs.  All  deferred  taxes  are 
eventually  recaptured  by  reductions  in 
the  depreciation  basis,  for  tax  purposes, 
of  vessels  benefitting  from  tax  deferrals 
under  the  Program. 

Under  present  Program  rules  (50  CFR 
part  259).  fishermen  cannot  use  the 
Program  to  pay  for  safety  equipment 
unless  that  equipment  is  part  of  a  vessel 
construction  or  reconstruction  project. 
Although  this  is  not  generally  a  problem 
when  fishing  vessel  construction  is 
involved,  it  can  be  a  problem  when 
fishing  vessel  reconstruction  is 
involved. 

Generally,  improving  a  fishing  vessel 
vdll  not  quahfy  as  reconstruction  under 
this  Program's  rules  unless  the  cost  of 
doing  so:  (1)  Is  a  capital  expenditure;  (2) 
amounts  to  at  least  $100,000  or  20 
percent  of  the  vessel's  acquisition  cost 
(whichever  is  less);  and  (3)  substantially 
prolongs  the  vessel's  useful  life, 
increases  its  value,  or  adapts  it  to  a 
different  fisheries  use.  The  purchase 
and  mstajlation  of  fishing  vessel  safety 
equipment  would  seldom  meet  this 
rules  test.  Many  fishing  vessel 
modifications  for  safety  purposes  would 
also  fail  to  meet  this  test. 

.Additionally,  the  conditional  fishery 
requirements  apply  to  fishing  vessel 
reconstruction  under  this  Program. 
These  requirements  restrict  the 
availabiUty  of  Program  benefits  in 
fisheries  where  the  Government  deems 
additional  or  increased  harvesting 
capacity  unwarranted.  These 
conditional  fishery  requirements  could 
also,  under  the  present  Program  rules. 


prevent  use  of  this  Program  for  safety 
projects. 

This  rulemaking  permits  Program  use 
for  the  acquisition  and  installation  of 
fishing  vessel  safety  equipment  and  for 
fishing  vessel  modifications  whose 
central  purpose  is  to  increase  vessel 
safety  to  be  treated,  in  their  own  right, 
as  reconstructions  for  the  purpose  of 
withdrawing  tax-deferred  funds  from 
Capital  Construction  Funds  to  pay  for 
them.  Except  for  the  capital  expenditure 
requirement,  these  fishing  vessel  safety 
projects  are  now  exempted  from  the 
normal  rules  test  that  determines 
whether  fishing  vessel  improvements 
can  qualify  as  reconstructions.  They  are 
now  also  exempted  from  the  conditional 
fishery  requirements  that  would 
otherwise  apply  to  reconstruction 
projects. 

Notice  of  proposed  rulemaking  for 
this  change  was  published  in  the 
Federal  Register  on  November  18,  1992 
(57  FR  54356). 

Conunents  and  Responses 

Seven  parties  responded  in  WTiting  to 
the  notice  of  proposed  rulemaking.  All 
supported  it.  The  general  response  was 
that  this  rule  would  give  the  industry 
needed  flexibility  in  meeting  new  and 
proposed  safety  requirements  for  fishing 
vessels.  One  of  those  responding  was 
the  Director.  Northeast  Region,  NMFS, 
for  NOAA,  who  also  recommended 
expanding  the  proposed  rule  to  include 
the  acquisition  and  installation  of 
equipment  required  by  law  or  regulation 
which  materially  increases  the  safety  of 
a  qualified  fishing  vessel.  This 
recommendation  was  made  for  the 
purpose  of  helping  fishermen  pay  for 
the  high  cost  of  transponders  required 
for  fishery  management  purposes;  but 
which  also  serve  to  materially  increase 
vessel  safety  by  providing  accurate 
hourly  position  transmissions  that  could 
be  sent  directly  to  the  U.S.  Coast  Guard. 

After  considering  these  comments, 
NMFS  has  decided  to  proceed  with  final 
rulemaking  with  only  a  minimum 
change  in  the  proposed  rule  to  allow  the 
Program  to  be  used  for  vessel  equipment 
acquisitions  or  vessel  modifications, 
which  materially  increase  the  safety  of 
a  quahfied  vessel,  to  be  treated  as  a 
reconstruction  when  made  either  for 
such  central  purpose  or  because  it  was 
required  by  law  or  regulation. 

Effect  of  Final  Rule 

This  rule  allows  the  fishing  industry 
to  use  their  Capital  Construction  Funds 
to  pay  for  fishing  vessel  safety-related 
projects  without  regard  to:  (1)  The  cost 
of  the  safety  project;  (2)  whether  the 
fishing  vessel  involved  in  the  safety 
project  had  its  useful  life  extended,  its 
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value  increased,  or  was  converted  to  a 
different  fisheries  use;  and  (3) 
conditional  fishery  requirements. 

Classification 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
relates  to  financial  assistance  programs 
in  which  participation  is  voluntary  and 
does  not  impose  any  cost,  economic 
burden,  or  reporting  burden  on  the 
industry.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  action  has  been  determined  to  be 
not  significant  for  the  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  259 

Fisheries,  Fishing  vessels,  Income 
taxes,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  27, 1996. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  259  is  amended 
as  follows: 

PART  25»-CAPnrAL  CONSTRUCTION 
FUND 

1.  The  authority  citation  for  part  259 
continues  to  read  as  follows; 

Authority:  46  U.S.C.  1177. 

2.  Section  259.31  is  amended  by 
removing  the  authority  citation  in  the 
parenthetical  at  the  end  of  the  section 
and  by  adding  a  new  paragraph  (e)  to 
read  as  follows: 

$  259.31    AcquisHlon,  construction,  or 
reconstruction. 

•        *        •        *        • 

(e)  Safety  projects.  The  acquisition 
and  installation  of  safety  equipment  for 
a  qualified  vessel  and  vessel 
modifications  whose  central  purpose  is 
materially  increasing  the  safety  of  a 
qualified  vessel  or  the  acquisition  and 
installation  of  equipment  required  by 
law  or  regulation  that  materially 
increases  the  safety  of  a  qualified  vessel 
shall,  regardless  of  cost,  be  treated  as 
reconstruction  for  the  purpose  of 
qualifying  a  CCF  withdrawal  for  such 
expenditure,  shall  be  exempt  from 
having  to  meet  conditional  fishery 
requirements  for  reconstruction  as  set 
forth  in  §  259.32,  and  shall  be  exempt 
from  all  qualifying  tests  for 
reconstruction  set  forth  in  paragraph  (b) 
of  this  section,  with  the  following 
exceptions: 


(1)  A  safety  improvement  shall  be 
required  to  meet  both  conditional 
fishery  requirements  and  all  quaUfying 
tests  for  reconstruction  if  it  serves  the 
dual  purpose  of  safety  and  meeting  the 
reconstruction  requirement  of  paragraph 
(a)  of  this  section  for  qualifying  a 
withdrawal  for  the  acquisition  of  a  used 
vessel; 

(2)  That  portion  of  the  actual  cost  of 
a  safety  improvement  that  is  to  be  paid 
for  from  the  CCF  must  be  classifiable 
and  treated  as  a  capital  expenditure  for 
Internal  Revenue  Service  purposes; 

(3)  Safety  improvement  projects 
whose  clear  and  central  purpose  is 
restricted  to  complying  with  the 
requirements  of  the  Commercial  Fishing 
Industry  Vessel  Safety  Act  of  1988 
(Public  Law  100-^24  Sec.  1,  102  stat. 
1585  (1988)  (codified  in  scattered 
sections  of  46  U.S.C.))  shall,  without 
further  documentation,  be  considered  to 
fall  within  this  paragraph  (e). 
Satisfactory  documentation  will  be 
required  for  all  other  projects  proposed 
to  be  considered  as  falling  within  this 
paragraph  (e).  Projects  not  required  by 
law  or  regulation  whose  central  purpose 
clearly  involves  something  other  than 
an  improvement  that  materially 
increases  the  safety  of  a  vessel  will  not 
be  considered  to  fall  within  this 
paragraph  (e). 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Docicet  No.  961209344-6344-01;  I.D. 
102S96D] 

RIN  0648-AI29 

Atlantic  Tuna  Fisheries;  Permit 
Requirements 

agency:  National  Marine  Fisheries 

Service  fNMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMAAY:  NMFS  amends  the  final 
regulations  governing  the  Atlantic  tunas 
fisheries  by  removing  references  to  the 
Regional  Director  for  the  purposes  of 
applying  for  and  issuing  tuna  permits. 
These  changes  are  necessary  to  allow 
the  Atlantic  tunas  permit  program  to  be 
managed  by  contract. 
EFFECTIVE  DATE:  December  30,  1996.  See 
SUPPLEMENTARY  INFORMATKX  for  the 
permit  conversion  schedule. 


FOfl  FURTHER  INFORMATION  CONTACT: 

Chris  Rogers.  301-713-2347. 
SUPPt.EMENTARY  INFORMATION:  The 
Atlantic  tuna  fisheries  are  managed 
under  the  authority  of  the  Atlantic 
Tunas  Convention  Act  (ATCA).  The 
ATCA  authorizes  the  Secretary  of 
Commerce  (Secretary)  to  implement 
regulations  as  necessary  to  carry  out  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tuna^  (ICCAT).  The  authority 
to  implement  ICCAT  recommendations 
has  been  delegated  from  the  Secretary  to 
the  Assistant  Administrator  for 
Fisheries,  NOAA. 

ICCAT  requires  contracting  parties  to 
report  annual  fishing  effort  and  catch 
statistics  for  species  under  international 
management,  To  implement  the  ICCAT 
data  collection  program,  NMFS  has 
established  vessel  permitting 
requirements  for  Atlantic  tuna  fi.sheries 
(60  FR  38505,  July  27.  1995).  Due  to  the 
volume  of  permits  issued,  NMFS  has 
determined  that  the  Atlantic  tunas 
permit  program  can  be  more  efficiently 
managed  under  contract. 

This  final  rule  amends  tuna 
regulations  by  removing  references  to 
the  Regional  Director  for  the  purposes  of 
applying  for  and  issuing  tuna  permits. 
These  changes  are  necessary  to  allow 
the  Atlantic  tunas  permit  program  to  be 
managed  by  contract.  This  amendment 
does  not  affect  any  other  requirements 
for  vessel  permits.  However,  all  existing 
Atlantic  tunas  permits  must  be  reissued 
under  the  new  system  in  order  to 
remain  valid  and  a  fee  of  $18.00  will  be 
assessed  to  recover  administrative  costs 
of  the  contract. 

Atlantic  tunas  permits  which  expired 
in  1996,  regardless  of  whether  or  not 
renewed,  must  be  reissued  under  the 
new  system  to  remain  valid  beginning 
January  1,  1997  In  addition,  all  new 
permit  applications  and  requests  for 
category  changes  must  be  made  under 
the  new  system  beginning  January  1. 
1997.  In  a  proposed  rule  to  be  published 
soon,  NMFS  will  propose  that  permits 
expiring  on  or  after  January  1,  1997 
must  be  renewed  under  the  new  system 
by  March  31,  1997.  NMFS  will  inform 
vessel  owners  of  procedures  to  access 
the  new  permitting  system  in  letters  to 
individual  permit  holders  and  in  notices 
broadcast  over  tho  Highly  Migratory 
Species  FAX  network. 

Classification 

Because  this  amendment  only  revises 
agency  procedure  or  practice,  under  5 
U.S.C.  553(b)(A)  prior  notice  and 
opportunity  for  comment  are  not 
required.  Because  this  rule  is  not 
substantive,  under  5  U.S.C  553(d).  it  is 
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not  subject  to  a  30-day  delay  in 
effectiveness. 

This  rule  is  exempt  from  review 
under  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Fishing,  Penalties, 
Reporting  and  ret:ordk.eeping 
requirements.  Treaties. 

Dated:  Defemtwr  21 .  1996 
Nancy  Foster, 

Depuly  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  285  is  amended 
by  making  the  following  technical 
amendment: 

PART  285— ATLANTIC  TUNA 
FISHERIES 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  16  I!  SC.  971  pt  seq 

2.  In  §285.21  paragraphs  (b)(1),  (c). 
(d),  (e),  (g)  and  (1)  are  revi.sed  to  read  as 
follows: 

$  285.21     Vessel  permits. 

«         •         *         *         • 

(b)  Categories  of  permits.  (1)  Upon 
submission  of  a  complete  and  valid 
application  pursuant  to  paragraph  (c)  of 
this  section,  the  owner  of  each 
qualifying  vessel  may  be  issued  a  permit 
by  NMFS  for  one  of  the  following 
permit  categories:  General,  Charter/ 
Headboat,  Angling,  Harpoon  Boat,  Purse 
Seine,  or  Incidental  Catch.  A  permit  will 
not  be  issued  for  more  than  one 
category. 
***** 

(c;)  Application  procedure.  Permits 
issued  under  this  section  must  be 
renewed  upon  expiration.  A  vessel 
owner  applying  for  an  initial  Atlantic 
tuna  permit,  or  transfer,  under  this 
section  must  submit  a  completed  permit 
application  signed  by  the  owner  or 
agent  on  a  form  approved  by  the 
Assistant  Administrator.  The 
application  must  be  submitted  as 
indicated  in  the  instructions  on  the  form 
at  least  30  days  before  the  date  on  which 
the  applicant  desires  to  have  the  permit 
made  effective.  To  lie  deemed  complete, 
an  application  must  include  all  the 
information  required  on  the  form  and 
must  contain  copies  of  required 
documents  as  indicated  in  the 
instructions  on  the  form.  The 
application  must  include  the  name, 
address  and  telephone  niuiiber  of  the 
vessel  owner(s)  (for  each  owner  that 


owns  more  than  a  25  percent  intere.st  in 
the  vessel);  the  name  of  the  vessel;  the 
port  where  the  vessel  is  docked;  the 
official  U.vS.  Coast  Guard  documentation 
or  state  registration  number;  the  gross 
tonnage,  if  known;  the  length  of  the 
ves.sel;  the  engine  horsepower;  the  year 
the  vessel  was  built;  the  type  of  vessel 
construction;  the  type  of  vessel 
propulsion;  the  vessel's  fish  hold 
capacity;  the  type(s)  of  fishing  gear 
used;  the  normal  crew  size;  number  of 
party  or  charter  passengers  licensed  to 
carry  (if  applicable);  and  the  category  of 
the  permit.  In  addition,  applicants  must 
submit  a  copy  of  the  official  state 
registration  or  U.S.  Coa.st  Guard 
documentation,  party/charter  boat 
license,  and,  if  a  boat  is  owned  by  a 
corporation  or  partnership,  the 
corporate  or  partnership  documents 
(copy  of  Certificate  of  Incorporation  and 
Articles  of  Association  or  Incorporation, 
including  the  names  and  addresses  of 
all  shareholders  owning  25  percent  or 
more  of  the  corporation's  shares). 
Except  for  purse  seine  vessels,  an  owner 
may  change  the  category  of  the  ves-sel's 
permit  by  application  on  the 
appropriate  form  to  the  Assistant 
Administrator  before  May  15.  After  May 
15,  the  vessel's  permit  category  may  not 
be  changed  for  the  remainder  of  the 
calendar  year,  regardless  of  any  change 
in  the  vessel's  ownership,  unless  there 
is  sufficient  eviden(,e  for  the  Assistant 
Administrator  to  determine  that  an  error 
involving  contradictory  information  was 
made  on  the  application. 

(d)  Issuance.  (1)  Except  as  provided  in 
subpart  D  of  15  CFR  part  904,  a  permit 
shall  be  issued  within  30  days  of  receipt 
of  a  complete  and  valid  application. 

(2)  The  applicant  will  be  notified  of 
any  deficiency  in  the  application.  If  the 
applicant  fails  to  correct  the  deficiency 
within  15  days  following  the  date  of 
notification,  the  application  will  be 
considered  abandoned. 

(e)  Duration.  A  permit  issued  under 
this  .section  remains  valid  until  it  is 
suspended  or  revoked,  or  it  expires.  A 
permit  issued  under  this  .section  expires 
when  the  name  of  the  owner  or  vessel 
changes,  or  upon  the  renewal  date 
specified  on  the  pennit. 

»        *         »         «        » 

(g)  Replacement.  Replacement 
permits  will  be  issued  when  requested 
in  writing  by  the  owner  or  authorized 
representative,  stating  the  need  for 
replacement,  the  name  of  the  ves.sel,  and 
the  fishing  permit  number  assigned.  A 
request  for  a  replacement  permit  will 
not  be  considered  a  new  application.  An 


appropriate  fee,  consistent  with 
paragraph  (k)  of  this  section,  may  be 
charged  for  issuance  of  the  replacement 
permit. 

***** 

(1)  Change  in  application  information. 
Within  15  days  after  any  change  in  the 
information  contained  in  an  application 
submitted  under  this  section,  the  vessel 
owner  must  report  the  change  in 
writing.  In  such  case,  a  new  permit  will 
be  issued  to  incorporate  the  new 
information.  For  certain  informational 
changes,  NMFS  may  require  supporting 
documentation  before  a  new  permit  will 
be  issued.  The  permit  is  void  if  any 
change  in  the  information  is  not 
reported  within  15  days. 
***** 

3.  In  §  285.53  paragraphs  (a)  through 
(c),  and  the  first  sentence  in  (d)  are 
revised  to  read  as  follows: 

§  285.53    Vessel  permits. 

(a)  Permit  requirements.  The  operator 
of  each  vessel  that  fishes  for,  or  takes, 
Atlantic  yellowfin,  bigeye,  albacore,  and 
skipjack  tunas  and  Atlantic  bonito  must 
have  on  board  a  valid  permit  issued 
under  this  section. 

(b)  Commercial  vessel  permits.  As  a 
prerequisite  to  selling  Atlantic 
yellowfin,  bigeye,  albacore,  and  skipjack 
tunas  and  Atlantic  bonito  and  to  be 
eligible  for  exemption  from  applicable 
bag  limits,  if  any,  specified  in  this 
subpart,  an  owner  or  operator  of  a  vessel 
that  fishes  for  or  takes  Atlantic 
yellowfin,  bigeye,  albacore,  and  skipjack 
tunas  and  Atlantic  bonito  must  be 
issued  a  vessel  permit  in  the 
commercial  category  appropriate  for  the 
gear  type  or  method  of  fishing. 

(c)  Charter/ Headboat  vessel  permits. 
Owners  or  operators  of  charter  vessels 
and  headboats  must  be  i,ssued  a  charter/ 
headboat  vessel  permit  to  lawfully  fish 
for,  catch,  retain  or  land  Atlantic 
yellowfin,  bigeye,  albacore,  and  skipjack 
tunas  and  Atlantic  bonito.  Anglers  on 
board  charter  vessels  and  headboats 
must  adhere  to  applicable  catch  limits 
for  the  recreational  fisheries. 

(d)  Recreational  vessel  pennits. 
Owners  or  operators  of  private 
recreational  vessels  must  be  issued 
vessel  permits  in  order  to  fish  for,  catch, 
retain,  or  land  Atlantic  yellowfin, 
bigeye,  albacore,  and  skipjack  tunas. 


[FR  Doc:.  9fi-:33.')91  Filed  12-:iO-9fi:  2:50  pmj 

BILUNG  CODE  3S10-22-F 


334 


ppdpral     Booicfor     /    \/r 


eo    M,- 


/   r-;^. 


I  rkrtp*      / 


Proposed  Rules 


Federal  Register 

Vol.  62.  No    2 

Fridav,  )anuar\  3.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  mtes  and  regulations.. The 
purpose  of  these  notices  is  to  give  interested 
persoru  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401  and  457 

General  Crop  Insurance  Regulations, 
Fresh  Market  Sweet  Com 
Endorsement;  and  Common  Crop 
Insurance  Regulations,  Fresh  Market 
Sweet  X^m  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insiirance 
Corporation,  USD  A. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
fresh  market  sweet  com.  The  provisions 
will  be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  current  Fresh  Market  Sweet  Com 
Endorsement  under  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  Fresh  Market  Sweet 
Com  Endorsement  to  the  1997  and  prior 
crop  years. 

DATES:  Written  comments,  data  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business 
Febmary  3,  1997  and  will  be  considered 
when  the  mle  is  to  be  made  final.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  March  3,  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriculture,  9435  Holmes  Road,  Kansas 
City,  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324,  South  Building, 
United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  S.W.,  Washington.  D.C.,  8:15 


a.m.  to  4:45  p.m.,  est,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  Program  Analyst. 
Research  and  Development  Division, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  this  mle  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  this 
mle  has  not  been  reviewed  by  0MB. 

Paperwork  Reduction  Act  of  1995 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Fresh  Market  Sweet  Com  Crop 
Insurance  Provisions."  The  information 
to  be  collected  includes  a  crop 
insurance  application  and  an  acreage 
report.  Information  collected  from  the 
application  and  acreage  report  is 
electronically  submitted  to  FCIC  by  the 
reinsured  companies. 

Potential  respondents  to  this 
information  collection  are  producers  of 
fresh  market  sweet  com  that  are  eligible 
for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  ehgibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,755,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,676,932 
hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory'  Affairs. 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—1.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulator,'  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  mle  contains  no  Federal 
mandates  (under  the  regulator*' 
provisions  of  title  11  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  mle  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  mle  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  mle  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
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report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  This  regulation 
does  not  alter  those  requirements  The 
amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer,  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115,  June  24,  1983 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(21  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
state  and  lo<;al  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  must  be  exhausted  before  any 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.129, 
Fresh  Market  Sweet  Com  Crop 


Insurance  Provisions.  The  new 
provisions  will  be  effective  for  the  1998 
and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring  fresh 
market  sweet  com  found  at  7  CFR 
401.138  (Fresh  Market  Sweet  Com 
Endorsement).  FCIC  also  proposes  to 
amend  §401.138  to  limit  its  effect  to  the 
1997  and  prior  crop  years.  FCIC  will 
later  publish  a  regulation  to  remove  and 
reserve  §401.138. 

This  mie  makes  minor  editorial  and 
format  changes  to  improve  the  Fresh 
Market  Sweet  Com  Crop  Insurance 
Endorsement's  compatibility  with  the 
Common  Crop  Insurance  Policy.  In 
addition,  FCIC  is  proposing  substantive 
changes  in  the  provisions  for  insuring 
fresh  market  sweet  com  as  follows: 

1.  Section  1— Add  definitions  for  the 
terms  "crate,"  "days,"  "excess  rain," 
"excess  wind,"  "FSA,"  "good  farming 
practices,"  "interplanted,"  "irrigated 
practice,"  "planted  acreage,"  "practical 
to  replant,"  "replanting,"  and  'written 
agreement"  for  clarification. 

Clarify  the  definition  of  crop  year  to 
specify  that  the  crop  year  begins  on  the 
first  day  of  the  earliest  planting  period 
for  fall-planted  sweet  com  and 
continues  through  the  end  of  the 
insurance  period  for  spring-planted 
sweet  com. 

Change  the  definition  of  freeze  to 
specify  that  freeze  occurs  when  low  air 
temperatures  cause  ice  to  form  in  the 
cells  of  the  plant  or  its  fmit  to 
encompass  conditions  found  in  both 
frost  and  freeze. 

Change  the  definition  of  harvest  to 
clarify  and  remove  the  term  marketable. 
Sweet  com  picked  from  the  stalk  is 
considered  harvested  whether 
marketable  or  not. 

2.  Section  3(a) — Clarify  that  an 
insured  may  select  only  one  coverage 
level  (and  the  corresponding  amount  of 
insurance  designated  in  the  Actuarial 
Table  for  the  applicable  planting  period 
and  practice)  for  all  the  sweet  com  in 
the  county  insured  under  the  policy. 

3.  Section  3(b) — Clarify  that  the 
amounts  of  insurance  the  insured 
chooses  for  each  planting  period  and 
practice  must  have  the  same  percentage 
relationship  to  the  maximum  amount  of 
insurance  offered  by  FCIC  for  each 
planting  period  and  practice. 

4.  Section  5— Change  the  cancellation 
and  termination  dates  to  March  15  for 
all  States  that  currently  have  an  April  15 
date.  This  change  is  necessary  to 
standardize  the  cancellation  and 
termination  dates  with  the  sales  closing 
dates  that  were  changed  for  spring 
planted  crops  to  comply  with  the 
requirements  of  the  Federal  Crop 
Insurance  Reform  Act  of  1994.  To  allow 


sweet  corn  crop  expansion  into  other 
areas,  Berrien  County,  Georgia,  has  been 
added  to  the  Georgia  Counties  that  have 
July  31  cancellation  and  termination 
dates.  The  [uly  31  cancellation  and 
termination  dates  for  Berrien  County, 
Georgia  coincide  with  production 
practices  of  other  Georgia  counties  with 
that  same  date. 

5.  Section  9(a)— Add  a  provision  that 
will  provide  coverage  on  newly  cleared 
land  or  fomier  pasture  land  that  is 
planted  to  fresh  market  sweet  com.  It  is 
a  recognized  practice  to  plant  the 
insured  crop  on  tilled  acreage  that  has 
been  newly  cleared  or  has  been  pasture 
land  to  eliminate  some  of  the  risk  of 
disease  and  insect  damage.  This  change 
also  will  standardize  current  regulations 
for  the  fresh  market  vegetable  crops. 

6.  Section  9(b)(2)— Allow  an  insured 
to  elect  not  to  replant  damaged  sweet 
com  that  is  initially  planted  wathin  the 
fall  or  winter  planting  periods,  provided 
the  final  planting  date  for  the  planting 
period  has  passed.  With  this  election, 
the  insured  may  collect  an  indemnity 
and  that  particular  acreage  will  be 
uninsurable  for  the  next  planting 
period.  The  insured  may  also  elect  to 
replant  such  sweet  com  acreage,  collect 
a  replanting  payment  under  section  12, 
and  maintain  the  initial  planting  period 
coverage.  This  change  incorporates  and 
standardizes  procedures  utilized  in  the 
fresh  market  vegetable  crops. 

7.  Section  10(f)— The  calendar  date 
for  the  end  of  the  insurance  period  is 
now  included  in  the  sweet  com  crop 
provisions  and  has  been  established  as 
100  days  after  the  date  of  planting  or 
replanting.  This  change  incorporates  the 
actual  number  of  days  for  sweet  com  to 
reach  maturity  and  for  the  crop  to  be 
harvested.  This  change  will  also 
standardize  provisions  to  that  of  other 
crop  insurance  policies.  Currently,  the 
calendar  date  for  the  end  of  the 
insurance  period  is  contained  in  the 
Actuarial  Table. 

8.  Section  ll(a}— Add  excess  rain  and 
excess  wind  as  insurable  causes  of  loss. 
Current  regulations  allow  these  causes 
to  be  covered  only  if  they  occur  in 
conjunction  with  a  cyclone.  Removal  of 
the  requirement  that  these  causes  of  loss 
must  occur  in  conjunction  with  a 
cyclone  will  provide  coverages  for  crop 
damage  that  is  not  associated  with  a 
cyclone. 

9.  Section  13 — Change  notice  of 
damage  or  loss  requirements  to  require 
that  if  the  insured  intends  to  claim  an 
indemnity  on  any  unit,  notice  must  be 
given  vdthin  72  hours  after  the  earliest 
of:  discontinuance  of  harvest  of  any 
acreage  on  the  unit;  the  date  harvest 
would  normally  start  if  any  acreage  on 
the  unit  will  not  be  harvested;  or  the 
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calendar  date  for  the  end  of  the 
insurance  period.  This  change  will 
standardize  provisions  found  in  all  fresh 
market  vegetable  crop  policies. 

10.  Section  14[b)(2)— Modify  claim  for 
indemnity  calculations  by  providing 
calculations  for  catastrophic  risk 
protection  coverage  and  for  coverage 
other  than  catastrophic  risk  protection. 
This  provision  includes  the  use  of  the 
catastrophic  risk  protection  price 
election  equivalent  to  determine  the 
total  dollar  of  production  to  count  for 
indemnity  purposes.  This  change  is 
necessary  to  assure  that  producers  that 
are  insured  based  on  a  dollar  amount  of 
insurance  are  indemnified  comparable 
to  producers  that  are  insured  based  on 
an  actual  production  history  (APH) 
yield  basis. 

11.  Section  14(c)(1)— Clarify  -.hat  the 
insured  will  receive  not  less  than  the 
amount  of  insurance  per  acre  for  the 
applicable  stage  for  acreage  that  is: 
Abandoned;  put  to  another  use  wathout 
the  insurance  provider's  consent; 
damaged  solely  by  uninsured  causes;  or 
for  which  the  insured  fails  to  provide 
production  records.  Current  regulations 
require  that  not  less  than  the  final  stage 
dollar  amount  of  insurance  be  assessed 
for  such  acreage.  This  change  allows  for 
either  the  first  stage  amount  of 
insurance  or  the  final  stage  amount  of 
insurance  to  be  assessed  against  such 
acreage,  depending  on  the  growth  stage 
of  the  crop  when  the  event  occurred. 
This  change  wall  standardize  the 
provisions  found  in  all  fresh  market 
vegetable  crops. 

12.  Section  14(c)(2)(iii)— Require  the 
insured  to  continue  to  care  for  acreage 
when  the  insured  does  not  agree  with 
the  appraisal  on  that  acreage. 
Production  to  count  for  such  acreage 
will  be  determined  using  the  harvested 
production  if  the  crop  is  harvested,  or 
our  reappraisal  if  the  crop  is  not 
harvested. 

13.  Section  14(c)(3) — Change  the 
value  to  count  for  harvested  production 
to  the  dollar  amount  obtained  by 
subtracting  the  allowable  cost  from  the 
price  received  (this  resulting  price  must 
not  be  less  than  the  minimum  value 
shown  in  the  Special  Provisions),  and 
multiplying  this  result  by  the  niunber  of 
crates  harvested.  Current  regulations 
allow  the  value  of  sold  production  to  be 
as  low  as  zero.  Also,  clarify  that 
harvested  mature  sweet  com  that  is 
damaged  or  defective  due  to  insurable 
causes  and  is  not  marketable  will  not  be 
counted  as  production.  These  changes 
are  made  to  assure  that  the  minimum 
value  specified  in  the  Special  Provisions 
will  be  the  lowest  value  considered  for 
any  marketable  harvested  production 


unless  the  insured  selected  the 
minimum  value  option. 

14.  Section  15 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  wnritten  agreement  for  some  policies. 
This  amendment  allows  FCIC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  the  procedures  for  and  duration  of 
written  agreements. 

15.  Section  16 — A  minimum  value 
option  is  added.  The  option  allows  the 
value  of  each  harvested  crate  to  be  as 
low  as  zero.  This  option  is  selected  on 
the  insurance  application.  This  change 
will  provide  consistency  in  regulations 
found  in  other  fresh  market  vegetable 
crops. 

List  of  Subjects  in  7  CFR  Parts  401  and 

457 

Crop  insurance.  Fresh  market  sweet 
com  endorsement.  Fresh  market  sweet 
com. 

Proposed  Rule 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  proposes  to  amend 
7  CFR  parts  401  and  457  as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS- 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.  S.  C.  1506(1),  1506(p), 

2.  In  §401.138.  the  introductory  text 
is  revised  to  read  as  follows: 

§  401 . 1 38    Fresh  market  sweet  com 
endorsement 

The  provisions  of  the  Fresh  Market 
Sweet  Com  Endorsement  for  the  1991 
through  the  1997  crop  years  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C,  1506(1),  1506(p). 

4.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.129  to  read  as 
follows: 

§  457. 1 29    Fresh  Market  Sweet  Com  Crop 
Insurance  Provisions. 

The  Fresh  Market  Sweet  Com  Crop 
hisurance  Provisions  for  the  1998  and 
succeeding  crop  years  are  as  ioUows: 


FCIC  policies: 
United  States  Depertxnent  of  Agriculture 
Federal  Crop  Insurance  Corporation 

Reinsured  p>olicies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies; 
Fresh  Market  Sweet  Com  Crop  Provisions 

If  a  tonnict  exists  among  the  Basic 
Provisions  (§  457.8),  these  crop  provisions, 
and  the  Special  Provisions,  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1   Definitions. 

Qnte — Fort>-two  (42)  pounds  of  the 
insured  crop. 

Crop  year — In  lieu  of  the  definition  of 
"crop  year"  contained  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457  8), 
crop  year  is  a  period  of  time  that  begins  on 
the  first  day  of  the  earliest  planting  period  for 
fall-planted  sweet  com  and  continues 
through  the  last  day  of  the  insurance  period 
for  spring-planted  sweet  com  The  crop  year 
is  designated  by  the  calendar  year  in  which 
spring-planted  sweet  com  is  harvested. 

Days — Calendar  days 

Direct  marketing — Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer  Examples  of  direct 
marketing  include  selling  through  an  on-farm 
or  roadside  stand,  farmer's  market,  and 
pjermitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  ali  or  a 
portion  of  the  crop. 

Excess  rain — An  amount  of  precipitation 
sufficient  to  directly  damage  the  crop 

Excess  w)nd — Wind  sjjeed  strong  enough 
to  cause  lodging  of  stalks  and  prevent  a 
normal  harvest. 

FSA—The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture  or  a  successor  agency 

Freeze — The  formation  of  ice  in  the  cells  of 
the  plant  or  its  fruit,  caused  by  low  air 
temp>eratures 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity,  and  are  those  recognized  by  the 
Cooperative  State  Research.  Education  and 
Extension  Service  as  compatible  with 
agronomic  and  weather  conditions  in  the 
county. 

Harvest — The  picking  of  sweet  com  on  the 
unit. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropnate 
systems  and  at    le  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  for  the  insured  crop  to  make  normal 
progress  toward  maturity 

Marketable  sweet  corn — Sweet  com  that 
meets  the  standards  for  grading  U  S  No.  1  or 
better  and  w.!l  with.stand  normal  handling 
and  shipping. 
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Plant  stand — The  number  of  live  plants  per 
acre  prior  to  the  occurrence  of  an  insurable 
cause  of  loss. 

Planted  acreage — Land  in  which,  for  each 
planting  period,  seed  has  been  placed  bv  a 
machine  appropriate  for  the  insured  crop  and 
planting  method,  at  the  correct  depth,  into  a 
seedbed  that  has  been  properly  prepared  for 
the  planting  method  and  production  practice. 
For  each  planting  period,  fresh  market  sweet 
com  must  initially  be  planted  in  rows  far 
enough  apart  to  permit  mechanical 
cultivation.  Acreage  planted  in  any  other 
manner  will  not  be  insu.^able  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement. 

Planting  period — The  period  of  time 
designated  in  the  Actuarial  Table  in  which 
fresh  market  sweet  com  must  be  planted  to 
be  considered  fall,  winter,  or  spring-planted 
sweet  corn. 

Potential  production — The  number  of 
crates  of  sweet  corn  that  the  sweet  com 
plants  will  or  would  have  produced  per  acre 
by  the  end  of  the  insurance  period,  assuming 
normal  growing  conditions  and  practices. 

Practical  to  replant — In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8). 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  availability. 
condition  of  the  field,  marketing  windows, 
and  time  to  crop  maturity,  that  replanting  to 
the  insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period  (inability  to 
obtain  seed  will  not  be  considered  when 
determining  if  it  is  practical  to  replant). 

Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  sweet  corn 
seed  and  then  replacing  the  sweet  com  seed 
in  the  insured  acreage  with  the  expectation 
of  growing  a  successful  crop 

Sweet  com — A  type  of  corn  with  kernels 
containing  a  high  percentage  of  sugar  that  is 
adapted  for  human  consumption  as  a 
vegetable. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  a  policy  in 
accordance  with  section  15. 

2.  Unit  Division 

(a)  A  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8), 
(basic  unit)  will  be  divided  bv  planting 
period. 

(b)  Unless  limited  by  the  Special 
Provisions,  these  basic  units  may  be  further 
divided  into  optional  units  if,  for  each 
optional  unit  you  meet  all  the  conditions  of 
this  section  or  if  a  written  agreement  for  such 
further  division  exists. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 


(d)  All  optional  units  established  for  a  crop 
year  must  be  identified  on  the  acreage  report 
for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  in  which  the  crop  was 
planted; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discernable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(4)  Each  optional  unit  must  be  located  in 
a  separate  legally  identified  section.  In  the 
absence  of  sections,  we  may  consider  parcels 
of  land  legally  identified  by  other  methods  of 
measure  including,  but  not  limited  to 
Spanish  grants,  railroad  surveys,  leagues, 
labors,  or  Virginia  Military  Lands,  as  the 
equivalent  of  sections  for  unit  purposes.  In 
areas  that  have  not  been  surveyed  using  the 
systems  identified  above,  or  another  system 
approved  by  us,  or  in  areas  where  such 
systems  exist  but  boundaries  are  not  readily 
discernable,  each  optional  unit  must  be 
located  in  a  separate  farm  identified  by  a 
single  FSA  Farm  Serial  Number. 

3.  Amounts  of  Insurance  and  Production 
Stages, 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§457.8), 
you  may  select  only  one  coverage  level  (and 
the  corresponding  amount  of  insurance 
designated  in  the  Actuarial  Table  for  the 
applicable  planting  period  and  practice)  for 
all  the  sweet  corn  in  the  county  insured 
under  this  policy. 

(b)  The  amount  of  insurance  you  choose  for 
each  planting  period  and  practice  must  have 
the  same  percentage  relationship  to  the 
maximum  price  offered  by  us  for  each 
planting  period  and  practice.  For  example,  if 
you  choose  ItX)  percent  of  the  maximum 
amount  of  insurance  for  a  specific  planting 
period  and  practice,  vou  must  also  choose 
100  percent  of  the  maximum  amount  of 
insurance  for  all  other  planting  (jeriods  and 
practices. 

(c)  The  amount  of  insurance  available 
under  the  catastrophic  risk  protection  plan  of 
insurance  will  be  specified  in  the  Actuarial 
Table. 

(d)  The  production  reporting  requirements 
contained  in  section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§457.8), 
do  not  apply  to  fresh  market  sweet  corn. 

(e)  The  amounts  of  insurance  are 
progressive  by  stages  as  follows: 


%of 

amount 

of  In- 

sur- 

Stage 

ance 
per 
acre 

Length  of  time 

that 

• 

you  se- 

lected 

1  

65 

From  planting  through 
the  beginning  of  tassel- 
ing  (which  is  when  the 
tassel  becomes  visible 
above  the  whorl). 

Final  

100 

From  tasseling  until  the 
acreage  is  harvested. 

(f)  Any  acreage  of  sweet  com  damaged  in 
the  first  stage  to  the  extent  that  the  majority 
of  producers  in  the  area  would  not  normally 
further  care  for  it,  will  be  deemed  to  have 
been  destroyed.  The  indemnity  payable  for 
such  acreage  will  be  based  on  the  stage  the 
plants  had  achieved  when  the  damage 
occurred. 

4.  Contract  Changes. 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8), 
the  contract  change  date  shown  below  is  the 
date  preceding  the  cancellation  date: 


State  and  county 

Date 

All  Florida  counties;  and  all 

Georgia  counties  for  which 

the  Special  Provisions  des- 

ignate a  fall  planting  period  ... 

Apr. 

30. 

Alabama;  South  Carolina;  all 

Georgia  counties  for  which 

the  Special  Provisions  do  not 

designate  a  fall  planting  pe- 

riod; and  all  other  States 

Nov. 

30, 

5.  Cancellation  and  Termination  Dates. 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457,8),  the  cancellation 
and  termination  dates  are: 


State  and  county 


Florida;  Atkinson,  Baker, 
Berrien,  Brantley,  Camden, 
Colquitt,  Cook,  Early,  Mitch- 
ell, and  Ware  Counties  Geor- 
gia and  all  counties  south 
thereof  for  which  the  Special 
Provisions  designate  a  fall 
planting  period 

Alabama;  South  Carolina;  and 
all  Georgia  Counties  for 
which  the  Special  Provisions 
do  not  designate  a  fall  plant- 
ing period  

All  other  States  


Cancellation 
and  termi- 
nation dates 


July  31. 


Feb.  15. 
Mar,  15, 


6.  Report  of  Acreage. 

In  addition  to  the  requirements  of  section 
6  (Report  of  Acreage)  of  the  Basic  Provisions 
(§  457.8),  you  must  report  on  or  before  the 
acreage  reporting  date  contained  in  the 
Special  Provisions  for  each  planting  period, 
all  the  acreage  of  sweet  com  in  the  county 
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insured  under  this  p>olicy  in  which  you  have 
a  share. 

7.  Annual  Premium. 

In  lieu  of  the  premium  amount 
determinations  contained  in  section  7 
(Annual  Premium)  of  the  Basic  F*rovisions 
(§457.8),  the  annual  premium  amount  for 
each  cultural  practice  (e.g.  fall  planted 
irrigated)  is  determined  by  multiplying  the 
final  stage  amount  of  insurance  per  acre  by 
the  premium  rate  for  the  cultural  practice  as 
established  in  the  Actuarial  Table,  by  the 
insured  acreage,  by  your  share  at  the  time 
coverage  begins,  and  by  any  applicable 
premium  adjustment  factors  contained  in  the 
Actuarial  Table. 

8.  Insured  Crop. 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  sweet  com  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  Actuarial  Table: 

(a)  In  which  you  have  a  share; 

(b)  That  is: 

(1)  Planted  to  be  harvested  and  sold  as 
fresh  market  sweet  com; 

(2)  Planted  within  the  planting  periods 
designated  in  the  Actuarial  Table; 

(3)  Grown  under  an  irrigated  practice; 

(4)  Grown  by  a  person  who  in  at  least  one 
of  the  three  previous  crop  yeeirs: 

(i)  Grew  sweet  com  for  commercial  sale;  or 
(ii)  Participated  in  managing  a  sweet  com 
farming  operation; 

(c)  That  is  not: 

(1)  Interplanted  with  another  crop; 

(2)  Planted  into  an  established  grass  or 
legume;  or 

(3)  Grown  for  direct  marketing. 

9.  Insurable  Acreage. 

(a)  In  lieu  of  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8),  that  prohibit  insurance  attaching  if 
a  crop  has  not  been  planted  in  at  least  one 
of  the  three  previous  crop  years,  we  will 
insure  newly  cleared  land  or  former  pasture 
land  planted  to  fresh  market  sweet  com. 

(b)  In  addition  to  the  provisions  of  section 
9  (Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8); 

(1)  You  must  replant  any  acreage  of  sweet 
com  damaged  during  the  planting  f)eriod  in 
which  initial  planting  took  place  whenever 
less  than  75  percent  of  the  plant  stand 
remains:  and 

(i)  It  is  practical  to  replant:  and 

(ii)  If,  at  the  time  the  crop  was  damaged, 

the  final  day  of  the  planting  period  has  not 

passed. 

(2)  Whenever  sweet  com  initially  is 
planted  during  the  fall  or  winter  planting 
periods  and  the  condition  specified  in 
section  9(b)(l)(ii)  is  not  satisfied,  you  may 
elect; 

(i)  To  replant  such  acreage  and  collect  any 
replant  payment  due  as  specified  in  section 
12.  The  initial  planting  period  coverage  will 
continue  for  such  replanted  acreage. 

(ii)  Not  to  replant  such  acreage  and  receive 
an  indemnity  based  on  the  stage  of  growth 
the  plants  had  attained  at  the  time  of  damage. 
However,  such  an  election  will  result  in  the 
acreage  being  uninsurable  in  the  subsequent 
planting  period. 

10.  Insurance  Period. 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic  Provisions 


(§  457.8),  coverage  begins  on  each  unit  or  part 
of  a  unit  the  later  of  the  date  we  accept  your 
application,  or  when  the  sweet  com  is 
planted  in  each  planting  period.  Coverage 
ends  at  the  earliest  of; 

(a)  Total  destruction  of  the  sweet  com  on 
the  unit; 

(b)  Abandonment  of  the  sweet  com  on  the 
unit; 

(c)  The  date  harvest  should  have  started  on 
the  unit  on  any  acreage  which  will  not  be 
harvested; 

(d)  Final  adjustment  of  a  loss  on  the  unit; 

(e)  Final  harvest;  or 

(f)  100  days  after  the  date  of  planting  or 
replanting. 

11.  Causes  of  Loss. 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8).  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  p>eriod: 

(1)  Excess  rain; 

(2)  Excess  wind; 

(3)  Fire; 

(4)  Freeze; 

(5)  Hail; 

(6)  Tornado;  or 

(7)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  cause  of  loss  that 
occurs  during  the  insurance  pjeriod 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8).  we  will  not  insure 
against  any  loss  of  production  due  to: 

(1)  Disease; 

(2)  Insect  infestation;  or 

(3)  Failure  to  market  the  sweet  com.  unless 
such  failure  is  due  to  actual  physical  damage 
caused  by  an  insured  cause  of  loss  that 
occurs  during  the  insurance  period. 

12.  Replanting  Payments. 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  tke  Basic  Pronsions 
(§  457.8),  a  replanting  payment  is  allowed  if. 
due  to  an  insured  cause  of  loss,  more  than 
25  jjercent  of  the  plant  stand  will  not 
produce  sweet  com  and  it  is  practical  to 
replant. 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  result  obtained 
by  multiplying  $65.00  by  your  insured  share. 

(c)  In  lieu  of  the  provisions  contained  in 
section  13  (Replanting  Pa>Tnent)  of  the  Basic 
Provisions  (§457.8),  limiting  a  replanting 
payment  to  one  each  crop  year,  only  one 
replanting  payment  will  be  made  for  acreage 
planted  during  each  planting  period  within 
the  crop  year. 

13.  IJuties  In  The  Event  of  Damage  or  Loss. 
In  addition  to  the  requirements  contained 

in  section  14  (Duties  In  The  Event  of  Damage 
or  Loss)  of  the  Basic  F*rovisions  (§  457.8).  if 
you  intend  to  claim  an  indemnity  on  any  unit 
you  also  must  give  us  notice  not  later  than 
72  hours  after  the  earliest  of: 

(a)  The  time  you  discontinue  harvest  of  any 
acreage  on  the  unit; 

(b)  The  date  harveST  normally  would  start 
if  any  acreage  on  the  unit  will  not  be 
harvested;  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

14.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 


(1 )  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  anv 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  in  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by 

(1)  Multiplying  the  insured  acreage  in  each 
stage  by  the  amount  of  insurance  per  acre  for 
the  final  stage; 

(2)  Multiplying  each  result  in  section 
14fb)(l)  by  the  percentage  for  the  applicable 
stage  (see  section  3(e)); 

(3)  Total  the  results  of  section  14(b)(2), 

(4)  Subtracting  either  of  the  following 
values  from  the  result  of  section  14(b)(3):  (i) 
For  other  than  catastrophic  risk  protection 
coverage,  the  total  value  of  production  to  be 
counted  (see  section  14(c)):  or 

(li)  For  catastrophic  risk  protection 
coverage,  the  result  of  multiplying  the  total 
value  of  production  to  be  counted  (see 
section  14(c))  times: 

(A)  Sixty  percent  for  the  1998  crop  year;  or 

(B)  Fifty- five  percent  for  1999  and 
subsequent  crop  years,  and 

(5)  Multiplying  the  result  of  section 
14(b)(4)  by  your  share. 

(c)  The  total  value  of  production  to  count 
from  all  insurable  acreage  on  the  unit  will 
include: 

(1)  Not  less  than  the  amount  of  insurance 
per  acre  for  the  stage  for  any  acreage 

(i)  That  is  aba  ,doned; 

(ii)  Put  to  another  use  without  our  consent. 

liii)  That  is  damaged  solely  by  uninsured 
causes:  or 

(iv)  For  which  you  fail  to  provide 
acceptable  production  records 

(2)  The  value  of  the  following  appraised 
production  will  not  be  less  than  the  dollar 
amount  obtained  by  multiplying  the  number 
of  crates  of  appraised  sweet  com  times  the 
minimum  value  p>er  crate  shown  in  the 
Sjsecial  Provisicns  for  the  planting  period 

(i)  Unharvested  production  (unharvested 
production  that  is  damaged  or  defective  due 
to  insurable  causes  and  is  not  marketable  will 
not  be  counted  as  production  to  count); 

(ii)  Production  lost  due  to  uninsured 
causes;  and 

(iii)  Potential  production  on  insured 
acreage  that  yoi:  intend  to  put  to  another  use 
or  ahiandon.  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upton  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  We  may  require  you  to  continue  to  care 
for  the  crop  so  ttiat  a  subsequent  appraisal 
mav  be  made  or  the  crop  harvested  to 
determine  actus'  production  (If  we  require 
vou  to  continue  to  care  for  the  crop  and  you 
do  not  do  so.  the  original  appraisal  will  be 
used);  or 

(Bl  You  mav  elect  to  continue  to  care  for 
the  crop,  in  which  case  the  amount  of 
production  to  count  for  the  acreage  will  be 
the  harvested  production,  or  our  reappraisal 
if  the  crop  is  not  harvested. 

(3)  The  total  value  of  all  hanested 
production  from  the  insurable  acreage  will  be 


338 


Federal  Register  /  Vol.  62.  No.  2  /  Friday.  January  3,  1997  /  Proposed  Rules 


the  dollar  amount  obtained  by  subtracting  the 
allowable  cost  contained  in  the  Special 
Provisions  from  the  price  received  for  each 
crate  of  sweet  com  (this  result  mav  not  be 
less  than  the  minimum  value  shown  in  the 
Special  Provisions  for  any  crate  of  sweet 
corn),  and  multiplying  this  result  by  the 
number  of  crates  of  sweet  com  harvested. 
Harvested  mature  sweet  corn  that  is  damaged 
or  defective  due  to  insurable  causes  and  is 
not  marketable,  will  not  be  counted  as 
production  to  count. 

15.  Written  Agreements. 
Designated  terms  of  this  policy  may  be 

altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writmg  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
15(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved: 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to.  crop  tvpe  or 
variety,  and  premium  rate, 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy):  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if.  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

16.  Minimum  Value  Option 

(a)  The  provisions  of  this  option  are 
continuous  and  will  be  attached  to  and  made 
a  part  of  your  insurance  policy,  if: 

(1)  You  elect  the  Minimum  Value  Option 
on  your  application,  or  on  a  form  approved 
by  us.  on  or  before  the  sales  closing  date  for 
the  initial  crop  year  in  which  you  wish  to 
insure  fresh  market  sweet  com  under  this 
option,  and  pay  the  additional  premium 
indicated  in  the  Actuarial  Table  for  this 
optional  coverage:  and 

(2)  You  have  not  elected  coverage  under 
the  Catastrophic  Risk  Protection 
Endorsement 

fb)  In  lieu  of  the  provisions  contained  in 
section  14(c)(3).  the  total  value  of  harvested 
production  will  be  determined  as  fellows: 

(1)  For  sold  production,  the  dollar  amount 
obtained  by  subtracting  the  allowable  cost 
contained  in  the  Special  Provisions  from  the 
pnce  received  for  each  crate  of  sweet  com 
(this  result  may  not  be  less  than  zero  for  any 
crate  of  sweet  com),  and  multiplying  this 
result  by  the  number  of  crates  of  sweet  com 
sold;  and 

(2)  For  marketable  production  that  is  not 
sold,  the  dollar  amount  obtained  by 
multiplying  the  number  of  crates  of  such 
sweet  com  on  the  unit  by  the  minimum  value 
shown  in  the  Special  Provisions  for  the 
planting  period  (harvested  production  that  is 
damaged  or  defective  due  to  insurable  causes 
and  is  not  marketable  will  not  be  counted  as 
production) 


(c)  This  option  may  be  canceled  by  either 
you  or  us  for  any  succeeding  crop  year  bv 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  the  crop  vear  for 
which  the  cancellation  of  this  option  is  to  be 
effective. 

Signed  in  Washington,  D.C..  on  December 
24.  1996 

Kenneth  D.  Ackerraan, 

Manager.  Federal  Crop  Insurance 
Corporation. 
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7  CFR  Parts  445  and  457 

Pepper  Crop  Insurance  Regulations; 
and  Common  Crop  Insurance 
Regulations,  Fresh  Market  Pepper 
Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
fresh  market  peppers.  The  provisions 
will  be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  current  Pepper  Crop  Insurance 
Regulations  under  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  Pepper  Crop 
Insurance  Regulations  to  the  1997  and 
prior  crop  years. 

DATES:  Written  comments,  data  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business 
February  3,  1997  and  will  be  considered 
when  the  rule  is  to  be  made  final.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  March  3,  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriculture,  9435  Hobnes  Road,  Kansas 
City,  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324,  South  Building, 
United  States  Department  of 
Agriculture.  14th  and  Independence 
Avenue.  S.W..  Washington.  D.C.  8:15 
a.m.  to  4:45  p.m.,  est.  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  Program  Analyst, 


Research  and  Development  Division, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No,  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  0MB. 

Paperwork  Reduction  Act  of  1995 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including, 
Common  Crop  Insurance  Regulations: 
Fresh  Market  Pepper  Crop  Insurance 
Provisions."  The  information  to  be 
collected  includes  a  crop  insurance 
application  and  an  acreage  report. 
Information  collected  from  the 
application  and  acreage  report  is 
electronically  submitted  to  FCIC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  fresh  market 
peppers  that  are  eligible  for  Federal  crop 
insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCiC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16,9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,755,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,676,932 
hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
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Desk  Officer  for  Agriculture,  OfBce  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 

OMB  IS  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulator>' 
provisions  of  title  11  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufflcient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  This  regulation 
does  not  alter  those  requirements.  The 
amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amoimt  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  FlexibiUty 


Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24.  1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
state  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  must  be  exhausted  before  any 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  enviromnent,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  §  457.148, 
Fresh  Market  Pepper  Crop  Insurance 
Provisions.  The  new  provisions  will  be 
effective  for  the  1998  and  succeeding 
crop  years.  These  provisions  will 
replace  and  supersede  the  current 
provisions  for  insuring  fresh  market 
peppers  found  at  7  CFR  part  445 
(Pepper  Crop  Insurance  Regulations). 
FQC  also  proposes  to  amend  7  CFR  part 
445  to  limit  its  effect  to  the  1997  and 
prior  crop  years.  FQC  will  later  pubUsh 
a  regulation  to  remove  and  reserve  part 
445. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Fresh 
Market  Pepper  Crop  Insurance 


Regulations  compatibility  with  the 
Common  Crop  Insurance  Policy.  In 
addition,  FCIC  is  proposing  substantive 
changes  in  the  provisions  for  insuring 
peppers  as  follo"'s: 

1.  Section  1 — Add  definitions  for  the 
terms  "bell  pepper,"  "box."  "days," 
"FSA,"  "good  farming  practices," 
"interplanted,"  "irrigated  practice," 
"mature  bell  pepjaer,"  "planted 
acreage,"  "practical  to  replant,"  "row 
width,"  and  "written  agreement"  for 
clarification. 

The  definition  of  "county"  contained 
in  the  Common  Crop  Insurance  Policy 
(§  457.8),  will  be  used  to  conform  with 
other  fresh  market  crop  policies.  This 
change  will  require  acreage  located  in  a 
local  producing  area  bordering  the 
county  to  be  insured  using  the  actuarial 
materials  for  the  county  where  the  land 
is  physically  located, 

Clarify  the  definition  of  crop  year  to 
specify  that  the  crop  year  begins  on  the 
first  day  of  the  earliest  planting  period 
for  fall-planted  peppers  and  continues 
through  the  end  of  the  insurance  period 
for  spring-planted  pepjjers. 

Clarify  the  definition  of  excess  rain  to 
specifv'  that  it  is  an  amount  of 
precipitation  that  is  sufficient  to  directly 
damage  the  crop.  Previous  regulations 
defined  excessive  rain  as  a  minimum  of 
10  inches  of  rain  within  a  24-hour 
period.  This  change  will  provide 
coverage  for  crop  damage  that  occurs 
when  a  lesser  amount  of  precipitation  is 
received. 

Change  the  definition  of  freeze  to 
specify  that  free  e  ocoirs  when  low  air 
temperatures  cause  ice  to  formin  the 
cells  of  the  plant  or  its  fruit  to 
encompass  conditions  found  in  both 
frost  and  freeze. 

Change  the  definition  of  harvest  to 
clarifv'  and  remove  the  term  marketable. 
Peppers  picked  from  the  plant  are 
considered  harvested  whether 
marketable  or  not. 

2.  Section  3(a) — Clarify  that  an 
insured  may  select  only  one  coverage 
level  (and  the  corresponding  amount  of 
insurance  designated  in  the  Actuarial 
Table  fpr  the  applicable  planting  period 
and  practice)  for  all  the  fresh  market 
pepp>ers  in  the  county  insured  under  the 
pohcy. 

3.  Section  3(b)— Clarify  that  the 
amounts  of  insurance  the  insured 
chooses  for  each  planting  period  and 
practice  must  have  the  same  percentage 
relationship  to  the  maximum  amount  of 
insurance  offered  by  FQC  for  each 
planting  period  and  practice. 

4.  Section  3(e)— Add  language  listing 
three  stages  of  coverage  for  direct 
seeded  and  transplanted  acreage.  This 
language  was  previously  contained  in 
the  actuarial  documents. 
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5.  Section  9(a) — Add  a  provision  that 
provides  coverage  on  newly  cleared 
land  or  former  pasture  land  that  is 
planted  to  fresh  market  peppers.  It  is  a 
recognized  practice  to  plant  the  insured 
crop  on  tilled  acreage  tliat  has  been 
newly  cleared  or  that  has  been  pasture 
land  to  eliminate  some  of  the  risk  of 
disease  and  insect  damage.  This  change 
also  will  standardize  current  regulations 
for  the  fresh  market  vegetable  crops. 

6.  Section  9(b)(2) — Allow  an  insured 
to  elect  not  to  replant  damaged  peppers 
that  were  initially  planted  within  the 
fall  or  winter  planting  periods,  provided 
the  final  planting  date  for  the  planting 
period  has  passed  and  damage  occurs 
after  30  days  of  transplanting  or  after  60 
days  of  direct  seeding.  With  this 
election,  the  insured  may  collect  an 
indemnity  and  that  particular  acreage 
will  be  uninsurable  for  the  next  planting 
period.  The  insured  may  also  elect  to 
replant  such  pepper  acreage,  collect  a 
replanting  payment  under  section  12, 
and  maintain  the  initial  planting  period 
coverage.  This  change  incorporates  and 
standardizes  procedures  utilized  in  the 
fresh  market  vegetable  crops. 

7.  Section  10rf)(l)— Change  the 
calendar  date  for  the  end  of  the 
insurance  period  from  150  days  to  165 
days  after  the  date  of  direct  seeding  or 
replanting  with  seed.  This  change  will 
allow  expansion  of  pepper  crop 
insurance  coverage  into  other  areas. 

8.  Section  14(b)(2)— Modify  claim  for 
indemnity  calculations  by  providing 
calculations  for  catastrophic  risk 
protection  coverage  and  for  coverage 
other  than  catastrophic  risk  protection. 
This  provision  includes  the  use  of  the 
catastrophic  risk  protection  price 
election  equivalent  to  determine  the 
total  dollar  of  production  to  count  for 
indemnity  purposes.  This  change  is 
necessary  to  assure  that  producers  that 
are  insured  based  on  a  dollar  amount  of 
insurance  are  indemnified  comparable 
to  producers  that  are  insured  based  on 
an  actual  production  history  (APH) 
yield  basis. 

9.  Section  14(c)(2)(iv)— Require  the 
insured  to  continue  to  care  for  acreage 
when  the  insured  does  not  agree  with 
the  appraisal  on  that  acreage. 
Production  to  count  for  such  acreage 
will  be  determined  using  the  harvested 
production  if  the  crop  is  harvested,  or 
our  reappraisal  if  the  crop  is  not 
harvested. 

10.  Section  14(c)(3>— Change  the 
value  to  count  for  harvested  production 
to  the  dollar  amount  obtained  by 
subtracting  the  allowable  cost  from  the 
price  received  (this  resultmg  price  must 
not  be  less  than  the  minimum  value 
shown  in  the  Special  Provisions),  and 
multiplying  this  result  by  the  number  of 


boxes  harvested.  Current  regulations 
allow  the  value  of  sold  production  to  be 
as  low  as  zero.  Also,  clarify  that 
harvested  mature  bell  peppers  that  are 
damaged  or  defective  due  to  insurable 
causes  and  are  not  marketable  will  not 
be  counted  as  production.  These 
changes  are  made  to  assure  that  the 
minimum  value  specified  in  the  Special 
Provisions  will  be  the  lowest  value 
considered  for  any  marketable  harvested 
production  unless  the  insured  selected 
the  minimum  value  option. 

11.  Section  15 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  written  agreement  for  some  policies. 
This  amendment  allows  FCIC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  the  procedures  for  and  duration  of 
written  agreements. 

12.  Section  16 — A  minimum  value 
option  is  added.  The  option  allows  the 
value  of  each  harvested  box  to  be  as  low 
as  zero.  This  option  is  selected  on  the 
insurance  application.  This  rhange  will 
provide  consistency  in  regulations 
found  in  other  fresh  market  vegetable 
crops. 

List  of  Subjects  in  7  CFR  Parts  445  and 

457 

Crop  insurance,  Pepper  crop 
insurance  regulations.  Fresh  market 
peppers. 

Proposed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insuranr  o 
Corporation  hereby  proposes  to  amend 
7  CFR  parts  445  and  457  as  follows: 

PART  445— PEPPER  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  445  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  The  subpart  heading  preceding 
§  445.1  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  1987 
Through  the  1997  Crop  Years 

3.  Section  445.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§  445.7    The  application  and  policy. 

•         •         «         •         * 

(d)  The  application  for  the  1987  and 
succeeding  crop  years  is  found  at 
subpart  D  of  part  400-General 
-Administrative  Regulations  (7  CFR 
400.37.  400.38).  The  provisions  of  the 
Pepper  Crop  Insurance  Policy  for  the 


1987  through  1997  crop  years  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

5.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.148  to  read  as 
follows: 

§  457. 1 48    Fresh  Market  Pepper  Crop 
Insurance  Provisions. 

The  Fresh  Market  Pepper  Crop 
Insurance  Provisions  for  the  1998  and 
succeeding  crop  years  are  as  follows: 

FCIC  policies: 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

FRESH  MARKET  PEPPER  CROP 
PROVISIONS 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8).  these  crop  provisions, 
and  the  Special  Provisions:  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions. 

Acre — 43,560  square  feet  of  land  when  row 
widths  do  not  exceed  six  feet,  or  if  row 
widths  exceed  six  feet,  the  land  area  on 
which  at  least  7,260  linear  feet  of  rows  are 
planted. 

Bell  pepper^An  annual  pepper  (of  the 
capsicum  annuum  species,  grossum  group), 
widely  cultivated  for  its  large,  crisp,  edible 
fruit. 

Box — One  and  one-ninth  (IV9)  bushels  of 
the  insured  crop. 

Crop  year— In  lieu  of  the  definition  of 
"crop  year"  contained  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8). 
crop  year  is  a  period  of  time  that  begins  on 
the  first  day  of  the  earliest  planting  period  for 
fall-planted  peppers  and  continues  through 
the  last  day  of  the  insurance  period  for 
spring-planted  peppers.  The  crop  year  is 
designated  by  the  calendar  year  in  which 
spring-planted  peppers  are  harvested. 

Days — Calendar  days. 

Direct  marketing—Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  interraediarv  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an  on-farm 
or  roadside  stand,  farmer's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

Excess  rain — An  amount  of  precipitation 
sufficient  to  directly  damage  the  crop. 
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FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture  or  a  successor  agency. 

Freeze — The  formation  of  ice  in  the  cells  of 
the  plant  or  its  fruit,  caused  by  low  air 
temperatures. 

Good  fanning  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity,  and  are  those  recognized  by  the 
Coop)erative  State  Research,  Education,  and 
Extension  Sei-vice  as  compatible  with 
agronomic  and  weather  conditions  in  the 
county. 

Harvest — The  picking  of  peppers  on  the 
unit. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  propier  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  for  the  insured  crop  to  make  normal 
progress  toward  maturity. 

Mature  bell  pepper — A  pepper  that  has 
reached  the  stage  of  development  that  will 
withstand  normal  handling  and  shipping. 

Plant  stand— The  number  of  live  plants  per 
acre  prior  to  the  occurrence  of  an  insurable 
cause  of  loss. 

Planted  acreage — Land  in  which,  for  each 
planting  period,  transplants  or  seed  have 
been  placed  manually  or  by  a  machine 
appropriate  for  the  insured  crop  and  planting 
method,  at  the  correct  depth,  into  soil  that 
has  been  propwrly  prepared  for  the  planting 
method  and  production  practice.  For  each 
planting  period,  peppers  must  initially  be 
planted  in  rows.  Acreage  planted  in  any 
other  manner  will  not  be  insurable  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement. 

Planting  period — The  period  of  time 
designated  in  the  Actuarial  Table  in  which 
the  pieppers  must  be  planted  to  be  considered 
fall,  winter  or  spring-planted  peppers. 

Potential  production — The  number  of 
boxes  of  mature  bell  peppers  that  the  pepper 
plants  will  or  would  have  produced  per  acre 
by  the  end  of  the  insurance  period,  assuming 
normal  growing  conditions  and  practices. 

Practical  to  replant — In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8), 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 


Stage 


Percent 

of 
amount 
of  insur- 
ance 
per  acre 
that  you 
selected 


65 
85 

100 


not  limited  to  moisture  availability, 
condition  of  the  field,  marketing  windows, 
and  time  to  crop  maturity,  that  replanting  to 
the  insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period  (inability  to 
obtain  plants  or  seed  will  not  be  considered 
when  determining  if  it  is  practical  to  replant) 

Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  p>epp)er 
seed  or  transplants  and  then  replacing  the 
pepper  seed  or  transplants  in  the  insured 
acreage  with  the  expectation  of  growing  a 
successful  crop. 

Bow  width — The  widest  distance  from  the 
center  of  one  row  of  plants  to  the  center  of 
an  adjacent  row  of  plants. 

Tropical  depression — A  system  identified 
by  the  U.S.  Weather  Service  as  a  tropical 
depression,  and  for  the  period  of  time  so 
designated,  including  tropical  storms,  gales, 
and  hurricanes. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  a  policy  in 
accordance  with  section  15. 

2.  Unit  Division. 

(a)  A  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8). 
(basic  unit)  will  be  divided  by  planting 
pehod. 

(b)  Unless  limited  by  the  Special 
Provisions,  these  basic  units  may  be  further 
divided  into  optional  units  if,  for  each 
optional  unit  you  meet  all  the  conditions  of 
this  section  or  if  a  written  agreement  for  such 
further  division  exists. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purjxjse  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(d)  All  optional  units  established  for  a  crop 
year  must  be  identified  on  the  acreage  report 
for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit; 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  am. age 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  in  which  the  insured 
crop  was  planted; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discemable  break 


in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  ptermits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(4)  Each  optional  unit  must  be  located  in 
a  separate  legally  identified  section.  In  the 
absence  of  sections,  we  may  consider  parcels 
of  land  legally  identified  by  other  methods  of 
measure  including,  but  not  limited  to 
Sptanish  grants,  railroad  surveys,  leagues, 
labors,  or  Virginia  Military  Lands,  as  the 
equivalent  of  sections  for  unit  purposes.  In 
areas  that  have  not  been  surveyed  using  the 
systems  identified  above,  or  another  system 
approved  by  us,  or  in  areas  where  such 
systems  exist  but  boundaries  are  not  readily 
discemable,  each  optional  unit  must  be 
located  in  a  separate  farm  identified  by  a 
single  FSA  Farm  Serial  Number. 

3.  Amounts  of  Insurance  and  Production 
Stages. 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees.  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§  457.8). 
you  may  select  only  one  coverage  level  (end 
the  corresponding  amount  of  insurance 
designated  in  the  Actuarial  Table  for  the 
applicable  planting  period  and  practice)  for 
all  the  f)epp)ers  in  the  count>'  insured  under 
this  pKjlicy 

(b)  The  amount  of  insurance  you  choose  for 
each  planting  period  and  practice  must  have 
the  same  percentage  relationship  to  the 
maximum  price  offered  by  us  for  each 
planting  period  and  practice.  For  example,  if 
vou  choose  100  p)ercent  of  the  maximum 
amount  of  insurance  for  a  sp)ecific  planting 
period  and  practice,  you  must  also  choose 
100  percent  of  the  maximum  amount  of 
insurance  for  all  other  planting  periods  and 
practices. 

(c)  The  amount  of  insurance  available 
under  the  catastrophic  risk  protection  plan  of 
insurance  will  be  sp»ecified  in  the  Actuarial 
Table 

(d)  The  production  reporting  requirements 
contained  in  section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§  457.8) 
do  not  apply  to  fresh  market  peppers. 

(e)  The  amounts  of  insurance  per  acre  are 
progressive  by  stages  as  follows: 


Length  of  time  if  direct  seeded 


Length  of  time  if  transpJanted 


From  plantng  through  ttie  74tti  day  after  planting  I  From  planting  tfirougfi  the  44th  day  after  planting. 

From  the  75th  day  after  pizmting  until  the  tjeginning  of  stage  '  From  the  45th  day  after  planting  until  the  beginning  of  stage 

3.  '      3. 

Begins  the  earlier  of  1 10  days  after  planting,  or  the  begin-    Begins  the  earlier  of  80  days  after  planting,  or  the  beginning 

ning  of  harvest. 


of  harvest 
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(f)  Any  acreage  of  peppers  damaged  in  the 
First  or  second  stage  to  the  extent  that  the 
majority  of  producers  in  the  area  would  not 
normally  further  rare  for  it,  will  be  deemed 
to  have  been  destroyed.  The  indemnity 
payable  for  such  acreage  will  be  based  on  the 
stage  the  plants  had  achieved  when  the 
damage  occurred. 

4.  Contract  Changes. 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8), 
the  contract  change  date  is  April  30 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates. 
In  accordance  with  section  I  (Life  of 

Policy.  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  July  31, 

6.  Report  of  .Acreage 

In  addition  to  the  requirements  of  section 
6  (Report  of  .Acreage)  of  the  Basic  Provisions 
(§457.8),  you  must  report  on  or  before  the 
acreage  reporting  date  contained  in  the 
Special  Provisions  for  each  planting  period: 

(a)  .All  the  acreage  of  peppers  in  the  county 
insured  under  this  policy  in  which  you  have 
a  share;  and 

(b!  The  row  width 

7.  .\nnual  Premium. 

In  lieu  of  the  premium  amount 
determinations  contained  in  section  7 
(Annual  Premium)  of  thp  Basic  Provisions 
(§  457  8),  the  annual  premium  amount  for 
each  cultural  practice  (e.g  tal!  direct  seeded 
irrigated)  is  determined  bv  multiplying  the 
third  stage  amount  of  insurance  per  acre  by 
the  premium  rate  for  the  cultural  practice  as 
established  m  the  .Actuarial  Table,  bv  the 
insured  acreage,  by  vour  share  at  the  time 
coverage  begins,  and  by  Hny  applicable 
premium  adjustment  factors  contained  in  the 
.Actuarial  Table 

8  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  bell  peppers  in 
the  county  for  which  a  premium  rate  is 
provided  by  the  Actuarial  Table: 

(a)  In  which  you  have  a  share; 

(b)  That  are 

(1)  Planted  to  be  harvested  and  sold  as 
mature  fresh  marlcpt  bell  pejipers; 

(2)  Planted  within  the  planting  periods 
designated  in  the  Actuarial  Table; 

(J)  Grown  under  an  irrigated  practice; 

(4)  Grown  on  acreage  covered  by  plastic 
mulch  except  where  the  Special  Provisions 
allow  otherwise; 

(5)  Grown  by  a  person  who  in  at  least  one 
of  the  three  previous  crop  years: 

(i)  Grew  bell  peppers  for  commercial  sale; 
or 

(ii)  Participated  in  managing  a  bell  pepper 
farming  operation; 

(c>  That  are  not: 

(1)  Interplanted  with  another  crop: 

(2)  Planted  into  an  established  grass  or 
legume. 

(3)  Pimento  peppers,  or 

(4)  Grown  for  direct  marketing. 
9.  Insurable  .Acreage. 

(a)  In  lieu  of  the  provisions  of  section  9 
(Insurable  Acreagp)  of  the  Basic  Provisions 
(§457  8),  that  prohibit  insurance  attaching  if 
a  crop  has  not  been  planted  in  at  lea.st  one 
of  the  three  previous  crop  years,  we  will 


insure  newly  cleared  land  or  former  pasture 
land  planted  to  fresh  market  p>eppers. 

(b)  In  addition  to  the  provisions  of  section 
9  (Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8): 

(1)  You  must  replant  any  acreage  of 
peppers  damaged  during  the  planting  period 
in  which  initial  planting  took  place 
whenever  less  than  50  percent  of  the  plant 
stand  remains:  and 

(i)  It  is  practical  to  replant: 

(ii)  If,  at  the  time  the  crop  was  damaged, 
the  final  day  of  the  planting  period  has  not 
passed:  and 

(iii)  The  damage  occurs  within  30  davs  of 
transplanting  or  60  days  of  direct  seeding. 

(2)  Whenever  peppers  initially  are  planted 
during  the  fall  or  winter  planting  periods  and 
the  conditions  specified  in  sections  9(b)(l)(ii) 
and  (iii)  are  not  satisfied,  you  may  elect: 

(i)  To  replant  such  acreage  and  collect  any 
replant  payment  due  as  specified  in  .section 
12.  The  initial  planting  period  coverage  will 
continue  for  such  replanted  acreage 

(ii)  Not  to  replant  such  acreage  and  receive 
an  indemnity  based  on  the  stage  of  growth 
the  plants  had  attained  at  the  time  of  damage. 
However,  such  an  election  will  result  in  the 
acreage  being  uninsurable  in  the  subsequent 
planting  pieriod. 

(3)  We  will  not  insure  any  acreage  which, 
in  the  preceding  planting  period  was  planted 
to  peppers  (except  as  allowed  in  sections 
9(b)(1)  and  (2)),  tomatoes,  eggplants,  or 
tobacco  unless  the  soil  has  been  fumigated  or 
otherwise  properly  treated. 

10.  Insurance  Period. 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic  Provisions 

(§457.8),  coverage  begins  on  each  unit  or 
part  of  a  unit  the  later  of  the  date  we  accept 
your  application,  or  when  the  peppers  are 
planted  in  each  planting  period.  Qjverage 
ends  at  the  earliest  of: 

(a)  Total  destruction  of  the  peppers  on  the 
unit; 

(b)  Abandonment  of  the  peppers  on  the 
unit; 

(c)  The  date  harvest  should  have  started  on 
the  unit  on  any  acreage  which  will  not  be 
harvested; 

(d)  Final  adjustment  of  a  loss  on  the  unit: 

(e)  Final  harvest;  or 

(f)  The  calendar  date  for  the  end  uf  the 
insurance  p>eriod  as  follows: 

(1)  165  days  after  the  date  of  direct  seeding 
or  replanting  with  seed;  and 

(2)  150  days  after  the  date  of  transplanting 
or  replanting  with  transplants. 

11.  Causes  of  Loss. 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Excess  rain; 

(2)  Fire; 

(3)  Freeze; 

(4)  Hail; 

(5)  Tornado; 

(6)  Tropical  depression;  or 

(7)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  cause  of  loss  that 
occurs  during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 


Basic  Provisions  (§  457.8),  we  will  not  insure 
against  any  loss  of  production  due  to: 

(1)  Disease; 

(2)  Insect  infestation;  or 

(3)  Failure  to  market  the  peppers,  unless 
such  failure  is  due  to  actual  physical  damage 
caused  by  an  insured  cause  of  loss  that 
occurs  during  the  insurance  period. 

12.  Replanting  Payments. 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Basic  Provisions 
(§457.8),  a  replanting  payment  is  allowed  if, 
due  to  an  insured  cause  of  loss,  more  than 
50  percent  of  the  plant  stand  will  not 
produce  peppers  and  it  is  practical  to  replant. 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  result  obtained 
by  multiplying  $300.00  by  your  insured 
share 

(c)  In  lieu  of  the  provisions  contained  in 
section  13  (Replanting  Payment)  of  the  Basic 
Provisions  (§  457  8),  limiting  a  replanting 
pavTTient  to  one  each  crop  year,  only  one 
replanting  payment  will  be  made  for  acreage 
planted  during  each  planting  period  within 
the  crop  year. 

13.  Duties  In  The  Event  of  Damage  or  Loss. 

In  addition  to  the  requirements  contained 
in  section  14  (Duties  In  The  Event  of  Damage 
or  Loss)  of  the  Basic  Provisions  (§  457.8),  if 
you  intend  to  claim  an  indemnity  on  any  unit 
you  also  must  give  us  notice  not  later  than 
72  hours  after  the  earliest  of: 

(a)  The  time  you  discontinue  harvest  of  any 
acreage  on  the  unit; 

(b)  The  date  harvest  normally  would  start 
if  any  acreage  on  the  unit  will  not  be 
harvested;  or 

(c)  The  calendar  date  for  the  end  of  the 
insurance  period. 

14  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
record  ■  were  not  provided,  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  in  each 
stage  by  the  amount  of  insurance  per  acre  for 
the  final  stage; 

(2)  Multiplying  each  result  in  section 
14(b)(1)  by  the  percentage  for  the  applicable 
stage  fsee  section  3(e)); 

!3)  Total  the  results  of  section  14(b)(2); 

(4)  Subtracting  either  of  the  following 
values  from  the  result  of  section  14(b)(3); 

(i)  For  other  than  catastrophic  risk 
protection  coverage,  the  total  value  of 
production  to  be  counted  (see  section  14(c)); 
or 

(ii)  For  catastrophic  risk  protection 
coverage,  the  result  of  multiplying  the  total 
value  of  production  to  be  counted  (see 
section  14(c))  by: 

(.A)  Sixty  percent  for  the  1998  crop  year;  or 

(B)  Fifty-five  percent  for  1999  and 
subsequent  crop  years;  and 

(5)  Multiplying  the  result  of  section 
14(b)(4)  bv  vour  share. 


UMI 


Federal  Register  /  Vol.  62,  No.  2  /  Friday,  January-  3,  1997  /  Proposed  Rules 


343 


(c)  The  total  value  of  production  to  count 
from  all  insurable  acreage  on  the  unit  will 
include: 

(1)  Not  less  than  the  amount  of  insurance 
per  acre  for  the  stage  for  any  acreage; 

(i)  That  is  abandoned; 

(ii)  Put  to  another  use  without  our  consent; 

(iii)  That  is  damaged  solely  by  uninsured 
causes;  or 

(iv)  For  which  you  fail  to  provide 
acceptable  production  records; 

(2)  The  value  of  the  following  appraised 
production  will  not  be  less  than  the  dollar 
amount  obtained  by  multiplying  the  number 
of  boxes  of  appraised  peppers  times  the 
minimum  value  per  box  shown  in  the  Special 
Provisions  for  the  planting  period: 

(i)  Potential  production  on  any  acreage  that 
has  not  been  harvested  the  third  time; 

(ii)  Unharvested  mature  bell  peppers 
(unharvested  production  that  is  damaged  or 
defective  due  to  insurable  causes  and  is  not 
marketable  will  not  be  counted  as  production 
to  count); 

(iii)  Production  lost  due  to  unmsured 
causes;  and 

(iv)  Pote'ntial  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  We  may  require  you  to  continue  to  care 
for  the  crop  so  that  a  subsequent  appraisal 
may  be  made  or  the  crop  harvested  to 
determine  actual  production  (If  we  require 
you  to  continue  to  care  for  the  crop  and  you 
do  not  do  so.  the  original  appraisal  will  be 
used);  or 

(B)  You  may  elect  to  continue  to  care  for 
the  crop,  in  which  case  the  amount  of 
production  to  count  for  the  acreage  will  be 
the  harvested  production,  or  our  reappraisal 
if  the  crop  is  not  harvested. 

(3)  The  total  value  of  all  harvested 
production  from  the  insurable  acreage  will  be 
the  dollar  amount  obtained  by  subtracting  the 
allowable  cost  contained  in  the  Special 
Provisions  from  the  price  received  for  each 
box  of  peppers  (this  result  may  not  be  less 
than  the  minimum  value  shown  in  the 
Special  Provisions  for  any  box  of  p)epp)ers). 
and  multiplying  this  result  by  the  number  of 
boxes  of  peppers  harvested.  Harvested 
production  that  is  damaged  or  defective  due 
to  insurable  causes  and  is  not  marketable, 
will  not  be  counted  as  production  to  count. 

15.  Written  Agreements. 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
15(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  and  premium  rate; 


(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (It  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  aher  the  sales  closing  date  may  be 
approved  if.  after  a  physical  inspection  of  thi' 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  pravisions. 

16  Minimum  Value  Option. 

(.^)  The  provisions  of  this  option  are 
continuous  and  will  be  attached  to  and  made 
a  part  of  your  insurance  policy,  if 

(1)  You  elect  e;(/?er  Option  I  or  Option  II 
of  the  Minimum  Value  Option  on  \our 
application,  or  on  a  form  approved  by  us.  on 
or  before  the  sales  closing  date  for  the  initial 
crop  year  in  which  you  wish  to  insure  fresh 
market  peppers  under  this  option,  and  pay 
the  additional  premium  indicated  in  the 
Actuarial  Table  for  this  optional  coverage; 
and 

(2)  You  have  not  elected  coverage  under 
the  Catastrophic  Risk  Protection 
Endorsement. 

fb)  In  lieu  of  the  provisions  contained  in 
section  14(c)(3).  the  total  value  of  har\'ested 
production  will  be  determined  as  follows: 

(1)  If  you  selected  Option  1  of  the 
Minimum  Value  Option,  the  total  value  of 
harvested  production  will  be  as  follows: 

(i)  For  sold  production,  the  dollar  amount 
obtained  by  subtracting  the  allowable  cost 
contained  in  the  Special  Provisions  from  the 
price  received  for  each  box  of  peppers  (this 
result  may  not  be  less  than  S2.75  for  any  box 
of  peppers),  and  multiplying  this  result  by 
the  number  of  boxes  of  peppers  sold;  and 

(ii)  For  marketable  production  that  is  not 
sold,  the  dollar  amount  obtained  by 
multiplying  the  number  of  boxes  of  such 
peppers  on  the  unit  by  the  minimum  value 
shown  in  the  Special  Provisions  for  the 
planting  period  (harvested  production  that  is 
damaged  or  defective  due  to  insurable  causes 
and  is  not  marketable  will  not  be  counted  as 
production). 

(2)  If  you  selected  Option  11  of  the 
Minimum  Value  Option,  the  total  value  of 
harvested  production  will  be  as  provided  in 
section  16(b)(1).  except  that  the  dollar 
amount  specified  in  section  16(b)(l)(i)  may 
not  be  less  than  zero. 

(c)  This  option  may  be  canceled  by  either 
vou  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  preceding  the  crop  year  for 
which  the  cancellation  of  this  option  is  to  be 
effective. 

Signed  in  Washington,  DC.  on  December 
24.  1996. 

Kenneth  D.  Ackennan, 
Manager.  Federal  Crop  Insurance. 
|FR  Doc.  97-61  Filed  1-2-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart  J9 

[Docket  No.  M-ANE-44]  ' 

RIN2120-AA64 

Airworthiness  Directives;  Certain 
Textron  Lycoming  320  and  360  Series 
Reciprocating  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airuorthiness  directive  (AD), 
which  would  have  been  applicable  to  all 
Textron  Lycoming  235  series  and  290 
series,  and  certain  320  and  360  series 
reciprocating  engines,  that  would  have 
required  initial  and  repetitive 
inspections  of  the  creinkshaft  inner 
diameter  (ID)  for  corrosion  and  cracks, 
and  replacement  of  cracked  cranLshafts 
with  a  serviceable  part.  In  addition,  that 
proposed  AD  would  have  permitted 
operation  of  engines  with  crankshafts 
that  were  found  to  have  corrosion  pits 
but  were  free  of  cracks,  provided 
repetitive  inspections  were  performed 
by  only  certain  qualified  individuals 
until  the  next  engine  overhaul  or  5  years 
after  the  initial  inspection,  whichever 
occurred  first,  at  which  time  the 
proposed  AD  would  have  required  those 
crankshafts  with  corrosion  pits  but  no 
cracks  to  be  replaced  with  serviceable 
crankshafts.  That  proposal  was 
prompted  by  reports  of  crankshaft 
breakage  originating  from  corrosion  pits 
on  the  inside  wall.  This  action  revises 
the  proposal  by  limiting  the 
applicability  of  the  proposed  AD  to  only 
certain  Textron  Lycoming  320  and  360 
series  reciprocating  engines.  e.xcluding 
additional  engines  installed  in 
helicopters;  permitting  any  certificated 
mechanic  holding  an  airframe  or 
powerplant  rating  to  perform  the 
Fluorescent  Penetrant  Inspection  (FPI); 
permitting  continued  use  of  a  pitted 
crankshaft  as  long  as  repetitive  FPI 
inspections  are  performed;  and  deleting 
the  five  year  limit  on  the  use  of 
crankshafts  that  are  pitted  but  not 
cracked.  Also,  the  FAA  has  received 
new  cost  information,  and  has  revised 
the  economic  analysis  with  respect  to 
the  initial  inspection  time,  the  time  to 
remove  and  replace  crankshafts,  the  cost 
of  the  replacement  crankshafts,  and  the 
cost  for  repetitive  FPI  inspections. 
Finally,  this  revised  proposal  introduces 
a  public  reporting  survey  to  provide  the 
FAA  with  a  broader  database  on  the 
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condition  of  crankshafts  when  observed 
during  the  initial  inspections.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  crankshaft 
failure,  which  can  result  in  engine 
failure,  propeller  separation,  forced 
landing,  and  possible  damage  to  the 
aircraft. 

DATES:  Comments  must  be  received  by 
April  3,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-44,  12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Fridav,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Textron  Lycoming,  652  Oliver  St., 
Williamsport.  PA  17701;  telephone 
(717)  327-7080,  fax  (717)  327-7100. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Reinhardt  or  Pat  Perrotta, 
Aerospace  Engineers,  New  York  Aircraft 
Certification  Office.  FAA,  Engine  and 
Propeller  Directorate,  10  Fifth  St., 
Valley  Stream.  NY  11581-1200; 
telephone  (516)  256-7532  or  (516)  256- 
7534.  fax  (516)  568-2716. 

SUPPt-EMENTARY  INFORMATION 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-44."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-ANE-44,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  October  18.  1993,  the  Civil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  of  the  United 
Kingdom,  received  a  report  that  a  Piper 
PA-28-161  aircraft,  with  a  Textron 
Lycoming  O-320-D3G  reciprocating 
engine  installed,  executed  a  forced 
landing  due  to  an  engine  crankshaft 
failure  which  caused  the  propeller  to 
separate  from  the  aircraft.  The  cause  of 
the  crankshaft  failure  was  determined  to 
be  due  to  a  high  cycle  fatigue 
mechanism  that  had  initiated  from  a 
number  of  corrosion  pits  in  the 
crankshaft  bore.  After  the  cracks  had 
progressed  through  a  substantial 
proportion  of  the  crankshaft  section,  the 
rate  of  advance  had  increased  until  the 
remaining  unseparated  portion  had 
failed  as  a  result  of  overload.  The 
cracking  occurred  in  high  cycle  fatigue 
and  it  had  progressed  over  an  extended 
period  of  service.  At  the  time  of  the 
accident  the  engine  had  operated  for 
1.950  hours  time  in  service  (TIS)  since 
overhaul  and  had  accumulated  4.429 
hours  total  time  since  new  over  a  period 
of  16  years.  In  addition,  the  Federal 
Aviation  Administration  (FAA)  has 
confirmed  that  four  other  failures  in  the 
United  States  and  10  in  foreign 
countries  were  due  to  cracks  initiating 
from  corrosion  pits  in  the  crankshaft 
bore  on  certain  Textron  Lycoming  320 
and  360  reciprocating  engines  with 
ratings  of  160  horsepower  or  greater.  Of 
the  10  failures  in  foreign  countries,  four 
resulted  in  the  propeller  separating  ft-om 
the  aircraft  infiight.  Three  of  these  four 
were  ft-om  1993  to  1996.  The  FAA 
utilized  metallurgical  failure  analysis 
reports  and  other  information  to 
conclude  that  these  failures  were  due  to 
cracks  originating  from  corrosion  pits. 
This  condition,  if  not  corrected,  could 
result  in  crankshaft  failure,  which  can 
result  in  engine  failure,  propeller 


separation,  forced  landing,  and  possible 
damage  to  the  aircraft. 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Textron  Lycoming  235  Series 
and  290  Series,  and  certain  320  and  360 
series  reciprocating  engines  was 
published  in  the  Federal  Register  on 
November  28,  1995  (60  FR  58580);  the 
comment  period  was  reopened  in  a 
reprinting  of  the  original  proposal  on 
April  8,  1996  (61  FR  15430).  That  action 
proposed  to  require  initial  and 
repetitive  inspections  of  the  crankshaft 
inner  diameter  (ID)  for  corrosion  and 
cracks,  and  replacement  of  cracked 
crankshafts  with  a  serviceable  part.  In 
addition,  the  proposed  AD  would  have 
permitted  operation  of  engines  v^ath 
crankshafts  that  were  found  to  have 
corrosion  pits  but  were  free  of  cracks 
provided  repetitive  inspections  were 
performed  until  the  next  engiile 
overhaul  or  5  years  after  the  initial 
inspection,  whichever  occurred  first,  at 
which  time  the  proposed  AD  would 
have  required  those  crankshafts  with 
corrosion  pits  but  no  cracks  to  be 
replaced  with  serviceable  crankshafts. 
Those  proposed  actions  would  be 
performed  in  accordance  with  Textron 
Lycoming  Mandatory  Service  Bulletin 
(MSB)  No.  505A.  dated  October  18. 
1994. 

The  FAA  had  determined  that 
Fluorescent  Penetrant  Inspections  (FPI) 
were  warranted  if  corrosion  pits  were 
found.  The  FPI  inspection  was 
developed  due  to  reports  from  Textron 
Lycoming  and  other  approved  repair 
stations  that  most  of  the  crankshafts  that 
are  pitted  do  not  contain  cracks.  The 
FAA  determined  that  visual  inspections 
alone  were  not  sufficient  to  detect  a 
crack.  The  FPI  inspection  was  based  on 
crack  propagation  data  developed  by  the 
FAA  in  conjunction  with  Textron 
Lycoming  and  with  consideration  of  the 
technical  base  in  the  U.S.  for  performing 
Non-Destructive  Inspections.  The  FPI 
process  was  showm  to  be  reliable  for 
detection  of  cracks  down  to  0.050 
inches  deep  and  0.100  inches  in  length. 
The  FPI  inspection  interval  was  based 
on  the  crack  propagation  data  such  that 
a  crack  could  be  reliably  be  detected 
before  the  crankshaft  failed.  If  an 
installed  engine  was  found  to  have  a 
pitted  crankshaft,  the  FAA  did  not 
propose  to  allow  the  removal  of  metal 
to  remove  the  corrosion  pits  due  to 
possible  contamination  of  the  engine  oil 
supply  with  metal  fihngs  and  to  ensure 
that  the  concentricity  of  the  crankshaft 
would  not  be  compromised. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Over  200 
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comments  were  received  in  response  to 
the  initial  NPRM.  The  following 
comment  groups  comprise  the 
information  received  from  the  various 
commenters  from  around  the  U.S.  and 
overseas: 

A  group  of  commenters  state  that  the 
Textron  Lycoming  Model  O-360-A4A 
and  other  models  that  incorporate  solid 
crankshafts  should  be  exempted  from 
the  proposed  rule's  applicability.  Also, 
the  commenters  state  that  the  Textron 
Lycoming  Model  0-360-J2A  engine, 
installed  in  the  Robinson  helicopter, 
should  also  be  exempted  from  the 
proposed  rule's  applicability,  as  the 
-J2A  model  was  not  specifically 
designed  as  a  helicopter  engine.  The 
FAA  concurs.  All  these  engines  have 
been  deleted  from  the  applicability  of 
the  revised  proposal. 

Another  group  of  commenters  state 
that  inspections  are  too  costly,  that  there 
are  not  enough  failures  to  justify  an  AD, 
and  not  enough  data  and  studies  were 
developed  before  issuance  of  the  NPRM. 
The  FAA  does  not  concur.  The  FAA 
received  data  and  studies  which 
substantiated  the  need  for  an  AD.  These 
data  confirm  the  crankshaft  fracture 
occurred  at  a  stress  concentration 
caused  by  a  corrosion  pit  on  the  inside 
of  the  crankshaft.  In  addition,  since  the 
NPRM  was  issued,  six  additional 
crankshaft  failures  on  160  horsepower 
Textron  Lycoming  engines  are  being 
investigated.  The  FAA  has,  however, 
performed  additional  analysis  to  limit 
the  population  of  engines  impacted  by 
this  proposed  AD  and  has  deleted  the 
five  year  life  limit  on  pitted  crankshafts 
undergoing  repetitive  FPI  inspections. 
These  measures  will  decrease  the  cost  of 
this  AD  to  the  public. 

Another  group  of  commenters  state 
that  the  5-year  limit  on  the  fluorescent 
penetrant  inspection  (FPI)  after  which 
the  pitted  crankshaft  must  be  removed 
from  service  should  be  deleted  from  the 
AD.  The  FAA  concurs,  and  the  proposal 
AD  has  been  revised  to  delete  the  5-year 
life  Umit  on  pitted  crankshafts 
undergoing  repetitive  FPI  inspections. 

Another  group  of  commenters  state 
that  the  crankshaft  failures  used  to 
justify  the  prop)osed  AD  occurred  after 
a  propeller  strike,  and  that  the  propeller 
strike  history  is  the  main  reason  for 
crankshaft  failures.  The  commenters 
recommend  inspecting  crankshafts  only 
after  a  propeller  strike.  The  FAA  does 
not  concur.  There  is  insufficient 
evidence  to  show  that  propeller  strikes 
were  the  primary  cause  or  even  a  major 
contributing  factor  iv  the  investigated 
crankshaft  failures.  Severe  propeller 
strikes  are  normally  associated  with 
stress  rupture  or  low  cycle  fatigue 
failures,  whereas  the  corrosion  failures 


addressed  in  this  proposal  are 
associated  with  high  cycle  fatigue. 

Another  group  of  commenters  state 
that  any  AD  should  allow  airframe  or 
powerplant  rated  mechanics  to  perform 
the  required  FPI  inspections,  not  just 
specially  rated  individuals.  The  FAA 
concurs  and  the  proposed  AD  has  been 
revised  accordingly. 

Another  group  of  commenters  state 
that  instead  of  the  proposed  initial  and 
repetitive  inspections,  the  inspections 
should  be  required  at  the  next  overhaul 
or  2000  hours  TIS  since  last  overhaul, 
and  reinspecdon  accomplished  at 
reasonable  TIS  intervals.  The  F.\A  does 
not  concur.  Most  overhauls  do  not 
include  a  detailed  examination  of  the 
crankshaft  internal  bore  for  corrosion 
and  cracks.  The  proposed  initial 
inspection  at  1,000  hours  TIS  since 
remanufacture  or  overhaul  is  necessar\' 
due  to  service  failures  which  have 
occurred  shortly  after  1.000  hours  TIS 
since  new  or  overhaul.  With  regard  to 
the  repetitive  inspection  inter\'als,  the 
100  hours  TIS  inter\'al  is  based  on  the 
crack  propagation  rate  when  the  crack, 
detectable  by  FPI,  exists  in  the  internal 
bore. 

Another  group  of  commenters  state 
that  the  proposed  inspections  may  cause 
more  problems  by,  for  example, 
improper  plug  replacement,  a  rag  left  in 
the  shaft  bore,  improper  torque  on 
propeller  bolts,  or  metal  particles  falling 
into  the  oil  system.  The  FAA  concurs. 
The  NPRM  and  Textron  Lycoming's 
Mandatory  SB  cautioned  operators 
about  some  of  these  conditions,  and  the 
proposed  AD  has  been  revised  to 
require,  for  example,  removal  of  cloths 
used  during  the  FPI  inspections. 

Another  group  of  commenters  state 
that  all  new  crankshafts  should  be 
exempt  from  the  inspections  required  by 
the  proposed  AD  for  10  years.  The  FAA 
concurs  in  part.  The  original  proposal 
recognized  this  issue  and  already 
incorporates  this  provision.  Paragraph 
[b)  of  the  current  proposal  allows  initial 
inspection  within  10  years  of  the 
original  ship  date,  or  6  months  from  the 
effective  date  of  the  AD,  whichever 
occurs  later.  However,  there  are  other 
events  that  may  require  crankshaft 
inspection  prior  to  reaching  10  years,  for 
example,  an  overhaul  or  engine 
disassembly  as  specified  in  Paragraph 
(b)  of  the  proposed  AD. 

Another  group  of  commenters  state 
that  FPI  inspection  chemicals  may 
interfere  with  corrosion  prevention 
treatments  being  initiated.  The 
commenters  recommend  delaying  FPI 
inspection  for  1  year.  The  FAA  does  not 
concur.  When  corrosion  protection 
treatments  are  available,  the  FAA  will 
evaluate  the  need  for  future  rulemaking. 


In  addition,  the  FAA  has  removed 
from  the  proposed  AD's  applicability 
engines  with  less  than  160  maximum 
rated  horsepower  (hp)  because  the  lower 
power  engines,  which  utilize  the  same 
size  crankshaft,  develop  lower  stress 
levels  at  the  location  of  the  corrosion 
pitting.  The  lower  stress  levels  result  in 
predicted  fatigue  life  which  will  not 
initiate  cracking  from  the  stress 
concentrations  associated  with  the 
corrosion  pitting.  In  addition.  ser\ice 
historv'  of  cracks  developing  from  the 
location  of  corrosion  pitting  has  been 
limited  to  the  higher  raied  power  (160 
hp  and  above)  engines. 

Also,  the  FAA  has  determined  the 
need  to  acquire  more  data  on  the  extent 
of  crankshaft  corrosion.  A  crankshaft 
inspecrtion  survey  has  been  included  as 
an  appendix  to  this  proposed  AD.  The 
inspection  survey  will  be  utilized  by  the 
FAA  to  determine:  the  number  of 
engines  under  repetitive  FPI 
inspections,  the  number  of  crankshafts 
that  are  found  to  be  cracked,  if  another 
failure  mechanism  is  contributing  to  the 
crankshaft  failures,  and  possible 
adjustment  of  the  repetitive  inspection 
interval.  The  information  obtained  by 
this  survey  may  lead  to  future 
rulemaking. 

Finally,  the  economic  analysis  of  this 
proposed  AD  is  revised  to  address  the 
changes  in  the  scope  of  the  proposal. 
The  total  number  of  engines  impacted 
worldwide  has  dropped  from  77.100  to 
16,357  (11,000,  160  hp,  320  series;  and 
5.357,  360  Series).  The  FAA  estimates 
that  60%  of  that  number.  9,814  engines 
are  installed  on  aircraft  of  U.S.  registrv'. 
and  would  be  affected  by  this  proposed 
AD.  The  FAA  estimates  that  it  would 
fake  approximately  8  work  hours  pei 
engine  to  accomplish  the  proposed 
initial  visual  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour; 
therefore  the  estimated  cost  impact  for 
the  proposed  initial  visual  inspections 
would  be  $4,710,720.  The  FAA  also 
estimates,  based  on  information 
received  from  the  UK  CAA  regarding  the 
number  of  engines  undergoing  repetitive 
inspections  in  the  UK  due  to  the  UK 
Q\A  AD  on  the  same  subject,  that  12%, 
or  1,178.  of  the  affected  engines  would 
contain  crankshafts  that  require  FPI. 
The  F.AA  estimates  that  eadi  FPI  would 
take  approximately  8  hours,  and  that 
operators  with  corroded  crankshafts 
would  perform  one  FPI  per  year.  The 
estimated  cost  for  the  repetitive  FPI, 
therefore,  is  $565,286  annually.  Lastly, 
the  FAA  estimates  that  5  crankshafts 
will  require  replacement  per  year  due  to 
cracks,  and  that  it  would  take  38  work 
hours  per  engine  to  replace  cracked 
crankshafts.  Assuming  that  a 
replacement  crankshaft  would  cost 
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approximately  $6,000  per  engine,  the 
estimated  cost  for  replacement  of  5 
crankshafts  would  be  $41,400  annually. 
Therefore,  the  total  estimated  cost 
impact  of  this  proposal  is  $5,317,406  for 
the  first  year,  and  $606,686  each  year 
thereafter. 

Since  these  changes  expand  the  scope 
of  the  originally  prop>osed  AD.  the  FAA 
has  determined  that  it  is  necessary  to 
publish  this  Supplemental  Notice  of 
Proposed  Rulemaking  to  provide  an 
opportunity  for  public  comment  on  the 
revised  proposal. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authonty:  49  USC  106(g).  40113,  44701. 

139.13   [Amandwi] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Textron  Lycoming:  Docket  No.  94-ANE-44. 


Applicability:  Text-on  Lycoming  320  series 
limited  to  160  horsepower,  and  360  series, 
four-cylinder  reciprocating  engines  with 
fixed  pitch  propellers;  except  for  the 
following  installed  in  helicopters  or  with 
solid  crankshafts:  HO-360  series,  HlO-360 
series.  LHIO-360  series,  VC)-360  series,  and 
IVO-360  series,  and  Models  O-320-B2C,  O- 
360-I2A.  AEIO-36a-B4A,  O-360-A4A,  -4G. 
-A4J,  -A4K,  -A4M,  and  -C4F.  These  engines 
are  installed  on  but  not  limited  to 
reciprocating  engine  powered  aircraft 
manufactured  by  Cessna.  Piper,  Beech. 
American  Aircraft  Corporation,  Grumman 
American  Aviation,  Mooney,  Augustairlnc, 
Maule  Aerospace  Technology  Corporation, 
Great  Lakes  Aircraft  Co..  and  Commander 
Aircraft  Co. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (g) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  crankshaft  failure,  which  can 
result  in  engine  failure,  propeller  separation, 
forced  landing,  and  possible  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  For  engines  shipped  new  from  Textron 
Lycoming  prior  to  and  including  December 
31,  1984,  and  that  have  never  been 
overhauled,  or  any  engine  remanufactured  or 
overhauled  and  that  has  accumulated  1,000 
hours  or  more  time  in  service  (TlSj  since 
remanufacture  or  overhaul,  visually  inspect 
the  inner  diameter  (ID)  of  the  crankshaft  for 
corrosion  pits  within  the  next  100  hours  TIS 
after  the  effective  date  of  this  AD.  or  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  in  accordance  with 
Textron  Lycoming  Mandatory  Service 
Bulletin  (MSB)  No.  505A,  dated  October  18, 
1994. 

(1)  The  propeller  must  be  removed  in 
accordance  with  the  aircraft  manufacturer's 
procedures  to  perform  this  inspection. 

(2)  If  corrosion  pits  are  found  during  this 
inspection,  prior  to  further  flight  perform  a 
Fluorescent  Penetrant  Inspection  (FPI)  in 
accordance  with  paragraph  (e)  of  this  AD. 

(3)  Within  48  hours  after  these  inspections, 
report  the  finding  of  the  inspection  in 
accordance  with  paragraph  (f)  of  this  AD. 

(b)  For  engines  shipped  new  from  Textron 
Lycoming  after  December  31,  1984.  and  that 
have  never  been  overhauled,  or  any  engine 
remanufactured  or  overhauled  and  that  has 
accumulated  less  than  1,000  hours  TIS  since 
remanufacture  or  overhaul,  visually  inspect 
the  ID  of  the  crankshaft  for  corrosion  pits,  at 
the  earliest  occurrence  of  any  event  specified 
in  subparagraph  (4)  of  this  paragraph,  and  in 


accordance  with  Textron  Lycoming  MSB  No. 
505A.  dated  October  18. 1994. 

(1)  The  propeller  must  be  removed  in 
accordance  with  the  aircraft  manufacturer's 
procedures  to  perform  this  inspection. 

(2)  If  corrosion  pits  are  found  during  this 
inspection,  prior  to  further  flight  perform  an 
FPI  in  accordance  with  paragraph  (e)  of  this 
AD. 

(3)  Within  48  hours  after  these  inspections, 
report  the  finding  of  the  inspection  in 
accordance  with  paragraph  (f)  of  this  AD. 

(4)  Visually  inspect  the  ID  of  the  crankshaft 
for  corrosion  pits  at  the  earliest  of  the 
following: 

(i)  The  next  engine  overhaul  or 
disassembly. 

(ii)  Within  10  years  of  the  original  shipping 
date  or  6  months  irom  the  effective  date  of 
this  AD,  whichever  occurs  later. 

(iii)  Within  1.000  hours  TIS  since 
remanufacture  or  overhaul,  or  6  months  from 
the  effective  date  of  this  AD.  whichever 
occurs  later. 

(c)  Thereafter,  if  no  corrosion  pits  or  cracks 
are  found  on  the  ID  of  the  crankshaft  during 
the  initial  visual  inspection,  perform  a  visual 
inspection  at  intervals  not  to  exceed  5  years 
since  last  inspection,  or  at  the  next  engine 
overhaul  or  disassembly,  whichever  occurs 
first,  in  accordance  with  Textron  Lycoming 
MSB  No.  505 A,  dated  October  18, 1994.  If 
corrosion  pits  but  no  cracks  are  found  on  the 
ID  of  the  crankshaft  during  the  initial  visual 
inspection,  repeat  the  FPI  at  intervals  not  to 
exceed  100  hours  TIS  since  last  FPI 
inspection  until  a  serviceable  crankshaft  is 
installed  in  the  engine.. 

(d)  Prior  to  further  flight,  remove  from 
service  and  replace  with  a  serviceable  part 
any  crankshaft  found  cracked  during  FPI 
performed  in  accordance  with  paragraph  (e) 
of  this  AD. 

(e)  An  engine,  installed  in  the  aircraft 
having  a  corroded  crankshaft,  may  be 
returned  to  service  without  disassembly 
provided  an  FPI  confirms  the  bore  to  be  crack 
bee.  The  process  and  materials  utilized  for 
the  FPI  must  comply  with  the  classification 
contained  in  MIL-I-25135.  The  FPI  must  be 
fluorescent  solvent  removable  (Method  C) 
utilizing  a  Type  1  penetrant  system  with  a 
penetrant  sensitivity  Level  3  or  higher  and  a 
Form  D-Nonaqueous  Developer.  Spray 
containers  of  the  materials  are  acceptable  for 
this  insp>ection.  An  individual  having  a 
mechanic  certificate  with  at  least  an  Airframe 
or  Powerplant  Rating  who  has  the  capability 
to  perform  the  FPI  inspection  method  is 
authorized  to  perform  the  FPI  inspection. 
This  FPI  process  involves  the  removal  of 
penetrant  material  from  the  inspection 
surface.  To  ensure  that  contaminants  fi^m 
the  cleaning  process  and  the  FPI  do  not  enter 
the  engine  oil  supply,  block  off  the  area  of 
the  crankshaft  bore  that  is  aft  of  the  area 
being  inspected  by  using  a  clean,  dry.  lint- 
tree  cloth.  When  the  FPI  is  completed  remove 
the  lint-fr«e  cloth  from  the  crankshaft  bore 
before  installing  the  frnnt  crankshaft  plug. 
The  FPI  must  be  performed  using  the 
following  steps: 

(1)  Cleaning — ^The  crankshaft  bore  surface 
must  be  cleaned  of  visible  corrosion  prior  to 
the  FPI  process  using  Scotchbrite  or  an 
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equivalent  material.  Metal-removing 
processes  must  not  be  used  for  visible 
corrosion  cleaning.  In  addition,  clean  all 
surfaces  to  be  inspected  utilizing  a  cleaner, 
such  as  Magnaflux  Spot  Check  Cleaner/ 
Remover  SKC-NF  or  equivalent,  on  the  ID  of 
the  crankshaft  bore.  Let  the  cleaner/remover 
dry  for  5  minutes  minimum.  Wipe  clean  with 
a  lint-free  cloth. 

(2)  Penetrant  Application — Spray 
penetrant,  such  as  ZYGLO  ZL-22A 
Magnaflux  Corp.  or  equivalent  Type  1  with 
a  p>enetrant  sensitivity  Level  3  or  higher,  on 
the  ID  bore. 

(3)  Penetrant  Dwell — Allow  a  minimum  of 
10  minutes  dwell.  For  dwell  times  exceeding 
60  minutes  the  penetrant  shall  be  reapplied 
to  prevent  drying. 

(4)  Penetrant  Removal — Remove  all  bulk 
surface  penetrant  by  wiping  with  a  clean,  dry 
lint-free  cloth.  Make  a  single  wipe  and  then 
fold  the  cloth  to  provide  a  clean  surface  for 
succeeding  wipes. 

(i)  Solvent  Wipe— After  the  bulk  of  the 
surface  penetrant  has  been  removed,  lightly 
moisten  a  fresh  lint-free  cloth  with  cleaner/ 
remover  and  again  wipe  the  surface.  The 
cloth  must  not  be  saturated  and  the 
inspection  surface  must  not  be  flooded  with 
solvent.  Excessive  solvent  will  wash 
penetrant  from  defects. 

(ii)  During  wiping,  the  inspection  surface 
shall  be  illuminated  with  black  light.  Repeat 
the  solvent  wipe  as  necessary  until  no 
residual  trace  of  penetrant  remains  on  the 
insp>ection  surface. 

(5)  Nonaqueous  Developer  (solvent 
suspended)— Following  the  cleaner/remover 
wipe  apply  nonaqueous  developer  by 
spraying  a  developer,  such  as  Magnaflux 
Spot  Check  Developer  SKD-NF  or  Form  D- 
Nonaqueous  equivalent,  on  the  ID  bore. 
Apply  a  thin  uniform  layer  to  the  bore 
surface.  The  optimum  coating  thickness  is 
indicated  by  the  visibility  of  the  part  surface. 
If  the  metallic  luster  cannot  be  seen  the 
develop>er  is  too  thick. 

(6)  I>well — Develofier  dwell  is  required  to 
allow  the  developer  time  to  draw  entrapped 
penetrant  from  any  small  defects.  The 
minimum  development  time  shall  be  10 
minutes.  The  maximum  dwell  time  for 
nonaqueous  developer  shall  be  60  minutes. 

(7)  Inspection  shall  be  performed  within 
the  allotted  dwell  time.  Components  that  are 
not  inspected  within  the  allotted  dwell  time 
must  be  reprocessed. 

(i)  Examine  crankshaft  bore  in  a  darkened 
enclosure  under  ultraviolet  (black)  light. 
Allow  1  minute  for  eyes  to  adapt  to  darkened 
environment  prior  to  inspecting  crankshaft 
bore.  Use  of  photochromic  lenses  or 
permanent  darkened  lenses  is  prohibited. 

(ii)  During  insjjection  make  sure  that  the 
black  light  intensity  is  a  minimum  of  1200 
microwatts/cm^  at  the  bore  surface.  This  can 
be  accomplished  by  positioning  the  black 
light  as  close  as  necessary  to  the  bore  to 
achieve  1200  microwatts/cm^.  White  light 
background  shall  not  exceed  20  Ix/m^  (2 
foot-candles).  A  photographic  light  meter 
may  be  used  to  determine  the  white  light 
background  reading. 

(iii)  Crankshaft  bores  having  no  crack 
indications  are  acceptable. 

(iv)  Magnification  (lOX  maximum)  and/or 
white  light  may  be  used  to  determine 
discontinuity  type.  Indications,  on  parts 


exhibiting  fluorescent  background  which 
interferes  with  evaluation  of  questionable 
indications,  shall  be  evaluated  as  follows: . 

(A)  Lightly  wipe  the  area  once  with  a  soft 
brush  or  cotton  swab  applicator  dampened 
with  ethyl  alcohol.  Do  not  permit  alcohol  to 
flood  the  surface. 

(B)  After  the  alcohol  evaporates  from  the 
surface,  re-inspmct.If  an  indication  reappears, 
evaluate  it  immediately.  If  the  indication 
does  not  reappear,  reapply  develop>er.  The 
redevelopment  time  shall  equal  the  original 
development  lime.  Thereafter,  re-inspect. 

(8)  After  inspection,  clean  residual 
penetrants  and  developers  from  the 
crankshaft  bore.  Remove  the  lint-free  cloth 
fix)m  the  crankshaft  bore  prior  to  installing 
front  crankshaft  plug.  Failure  to  do  so  may 
result  in  oil  restriction  within  the  engine  and 
in  turn  cause  engine  failure.  Reinstall  the 
front  crankshaft  plug  in  accordance  "with 
Textron  Lycoming  MSB  No.  505A.  dated 
October  18.  1994.  Failure  to  install  the  plug 
prop>erly  may  result  in  engine  oil  loss  and  in 
turn  cause  engine  failure. 

(f)  After  accomplishing  the  initial  visual 
inspjection  and,  if  necessary,  the  FPI. 
required  by  this  AD,  complete  Apf>endix  1  of 
this  AD  and  submit  to  the  Manager,  New 
York  Aircraft  Certification  Office,  FAA. 
Engine  and  Projjeller  Directorate,  10  Fifth  St  . 
Valley  Stream,  NY  11581;  fax  (516)  568- 
2716.  Reporting  requirements  have  been 
approved  by  the  Office  of  Management  and 
Budget  and  assigned  OMB  control  number 
2120-0056. 

Appendix  1 

Textron  Lycoming  Crankshaft  Inspection 
Survey 

AD  DOCKET  NO.  94-ANE-44 

Date  of  Insf)ection 


If  yes,  describe  reason  for  removal  in 
detail. 


Inspector's  Information 

Name 

Address     

State Zip  Code 


Telephone  No.     

Facsimile  No.   

Engine  Model  Number  

Engine  Serial  Number  (S/N) 

Date  of  Manufacture 

Total  Time  (TT) 


(M/D/YR) 


hrs 


Time  Since  Major  Overhaul  (SMOH) 
hrs 


Crankshaft  Part  Number  (located  on  prop 

flange) S/N 

Aircraft  Make  and  Model 


per  month 
hrs  per 


Frequency  of  Flights 

(average)  Duration 

Flight 

How  was  aircraft  being  utilized? 

Training, Personal. Banner 

Towing Glider  Towing, 

Agricultural.  Other  (please  explain) 

Q 

Propeller  Make  and  Model 


Has  the  aircraft  ever  experienced  a 

propeller  strike  during  ser\'ice? Yes 

No 

Was  propeller  ever  removed  for  servicing 
or  overhaul? Yes No 


What  was  the  condition  of  the  crankshaft 

internal  bore? 

Corroded Yes No 

If  corroded,  how  many  pits? 1  to  5. 

6  to  10. More  than  10 

No 


Was  a  crack  found' 


Yes 


If  crack  was  found,  complete  the  following: 

Distance  from  crankshaft  end  (Inches) 

Crack  Length  (Inches) 


Comments: 


(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety'  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  lnsp>ector.  who  may  add 
comments  and  then  send  it  to  the  Manager. 
New  York  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  New  York 
Aircraft  Certification  Office. 

(h)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
December  26,  1996 
)ay  J.  Pardee. 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Senice 

IFR  Doc  97-32  Filed  1-2-97.  8:45  am) 

BILUNG  CODE  4t10-1}-U 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AEA-16] 

Proposed  Establishment  of  Class  E 
Airspace;  Johnstown,  NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  Airspace  at  Johnstown, 
NY.  The  development  of  two  new 
Standard  Instrument  Approach 
Procedures  (SIAP)  at  Fuhon  Coimty 
Airport  based  on  the  Global  Positioning 
System  (GPS)  has  made  this  proposal 
necessar>'.  Additional  controlled 
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airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  these  SL^Ps  and  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  airport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  January  30,  1997 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager. 
Operations  Branch.  AEA-530.  Docket 
No.  96-AEA-16,  F.A.A.  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel. 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  he 
examined  during  normal  business  hours 
in  the  Operations  Branch,  AEA-530. 
F.A.A.  Eastern  Region.  Federal  Building 
*111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr..  Airspace 
Specialist.  Operations  Branch.  AEA- 
530,  F.A.A.  Eastern  Region.  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport.  Jamaica,  New 
York  11430:  telephone:  (718)  553^521. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  mvited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  mav  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identifv^  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket-No.  96- 
AEA-16"  The  postcard  \vill  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  dale  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 


in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111.  John  F.  Kennedy  International 
-Airport.  Jamaica.  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Johnstown.  NY.  A  GPS  RWY 
10  SIAP  and  a  GPS  RWY  28  SIAP  has 
been  developed  for  Fulton  County 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  these  SIAPs  and  for  IFR 
operations  at  the  airport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9D.  dated  September  4. 
1996,  and  effective  September  16.  1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
es.ablished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 


would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120,  E.O.  10854:  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389:  14  CFR  11.69. 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  dated 
September  4,  1996,  and  effective 
September  16,  1996,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

»  *  •  »  » 

AEA  NY  E5  Johnstown,  NY  (New) 

Fulton  County  Airport.  NY 

(Lat.  42°59'54"  N.  long.  74°19'46"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9.5-mile 
radius  of  Fulton  County  Airport,  excluding 
that  portion  that  coincides  with  the  Albany, 
NY  Class  E  airspace  area. 
•         ♦         *  «         * 

Issued  in  Jamaica.  New  York,  on  December 
18,  1996. 

James  K.  Buckles, 

Acting  Manager,  Air  Traffic  Division,  Eastern 
Region. 

[FR  Doc.  97-78  Filed  1-2-97;  8:45  am] 

BILUNG  CODE  4»1(V.1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AEA-15] 

Proposed  Establishment  of  Class  E 
Airspace;  Stuart,  VA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  Airspace  at  Stuart.  VA. 
The  development  of  a  new  Standard 
Instrument  Approach  Procedure  (SIAP) 
at  Micro  Airport  based  on  the  Global 
Positioning  System  (GPS)  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extendlpg  upward 
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from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  Instrument  Flight  Rules  (IFR) 
operations  to  the  airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  January  30,  1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 
No.  96-AEA-15,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel. 
AEA-7,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica.  NY  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Operations  Branch,  AEA- 
530,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  11430;  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argument  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  Identify  the 
airspace  docket  number  and  submitted 
in  triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  96-AEA-15".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 


comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NTRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
FAA  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisor*-  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Stuart.  VA.  A  GPS  RWY  26 
SIAP  has  been  developed  for  Micro 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SIAP  and  for  IFR 
operations  at  the  airport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4. 
1996,  and  effective  September  16.  1996. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulator.'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034:  Februar)'  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities  under  the  criteria  of  the 
Regulatorv'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  "l  as 
follows: 

PART  71— [AMENDED] 

1 .  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authoritv:  49  L'.S.C  U)6(g!,  40103.  40113. 
40120.  E  O'  10854,  24  FR  9565,  3  CFR,  195a- 
1963  Comp.,  p,  389;  14  CFR  11  69 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D.  dated 
September  4,  1996,  and  effective 
September  16,  1996.  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005     Class  E  airspace  areas 
pxfendmg  upward  from  700  feet  or  more 

above  the  surface  of  the  earth 


AEA  VA  E5  Stuart.  VA  (New) 

.Micro  .Airport.  V.A 
(lat.  36°44'07-N.  long  80=  26  56  W) 
That  airspace  extending  upward  from  TOO 
feet  above  the  surface  within  a  R-mik'  radius 
of  Micro  Airport  and  wifhm  4.5  miles  each 
side  of  the  252°  bearing  to  the  airpwrt  from 
the  8-mile  radius  to  15  miles  northeast  of  the 
airport, 
•         *  «  *         * 

Issued  in  lamaica,  New  York,  on  December 

18.  199f) 

lames  K.  Buckles, 

Acting  Manager,  Air  Traffic  Division.  Eastern 

Region. 

IFR  Doc.  97-79  Filed  1-2-97.  8.45  am) 

BltLING  CODE  4910-13-M 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 
[Regulation  No.  4] 
RIN  0960-AE44 

Federal  Old-Age,  Survivors  and 
Disability  Insurance;  Report  of 
Earnings  Under  the  Social  Security 
Earnings  Test 

AGENCY:  Social  Security  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  This  propo.sed  rule  would 
amend  our  rt^eulations  regarding  reports 
of  earnings  to  the  Social  Security 
.Administration  (SSA)  required  of 
beneficiaries  who  work  and  earn  more 
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than  the  applicable  exempt  amount. 
Beneficiaries  under  age  70,  who  work 
and  earn  more  than  the  applicable 
exempt  amount,  are  required  by  law  to 
report  their  earnings  to  SSA  within 
three  months  and  15  days  following  the 
close  of  their  tax  year  (usually  April  15). 
As  a  result  of  our  ongoing  efforts  both 
to  improve  customer  service  and  to 
reduce  the  pubUc's  paperwork  burden, 
we  propose  to  change  our  regulations  to 
state  that  we  can  accept  the  W-2  report 
filed  by  the  employer  with  SSA.  and/or 
the  self-employment  income  tax  return 
filed  by  the  beneficiary  with  the  Internal 
Revenue  Service  (IRS),  as  the  report  of 
earnings.  We  wall  use  the  information 
(wages  and  net  earnings  from  self- 
employment)  contained  in  those  reports 
together  with  other  pertinent 
information  to  adjust  benefits  under  the 
earnings  test. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  February  3,  1997. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Conunissioner  of  Social  Security.  P.O. 
Box  1585.  Baltimore.  MD  21235,  sent  by 
telefax  to  (410)  966-2830,  sent  by  E-mail 
to  "regulations@ssa.gov. ■■  or  delivered 
to  the  Division  of  Regulations  and 
RuUngs,  Social  Security  Administration, 
3-B-l  Operations  Building.  6401 
Security  Boulevard.  Baltimore,  MD 
21235,  between  8:00  A.M.  and  4:30  P.M. 
on  regular  business  days.  Comments 
may  be  inspected  during  these  same 
hours  by  making  arrangements  with  the 
contact  person  shown  below 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  A.M.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect 
format  and  will  remain  on  the  FBB 
during  the  comment  period. 
FOfl  FURTHER  INFORMATKJN  CONTACT: 
Robert  Augustine,  Division  of 
Regulations  and  Rulings.  Social  Security 
Administration.  6401  Security  Blvd.. 
Baltimore.  MD  21235.  (410)  966-5121. 
For  information  on  eligibility,  claiming 
benefits,  or  coverage  of  earnings,  call 
our  national  toll-free  number,  1-800- 
772-1213. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Social  Security  earnings  test  set  out  in 
section  203  of  the  Social  Security  Act 
(the  Act),  benefits  are  reduced  if  the 
annual  earnings  of  a  benefioa.'v 
(receiving  other  than  disability  benefits), 
under  age  70.  ext.eed  certain  exempt 
amnunts.  The  exempt  amounts  ere 
established  by  law.  Individuals  who  are 


entitled  to  a  monthly  benefit  (other  than 
a  disability  benefit)  during  the  year  and 
who  earn  over  the  exempt  amount  are 
required  to  file  a  report  of  earnings  with 
the  SSA  within  three  months  and  15 
days  following  the  close  of  their  tax  year 
(usually  April  15).  The  reports  may  be 
filed  on  a  form  prescribed  bv  SSA.  or  in 
person,  or  by  telephone.  The  report  may 
be  filed  by  someone  other  than  the 
beneficiary,  provided  the  report 
contains  the  required  information. 
Failure  to  file  a  report  as  required  will 
result  in  a  monetary  penalty,  unless  we 
find  that  there  was  good  cause  for  filing 
late.  There  are  330.833  public  reporting 
burden  hours  associated  with  the 
completion  and  filing  of  these  annual 
earnings  reports. 

Working  beneficiaries  are  also 
required  to  report  their  income  to  the 
IRS  during  the  same  time  period.  SSA 
receives  and  processes  W-2  information 
from  employers.  We  also  receive  limited 
information  from  IRS  from  individual 
self-employment  income  tax  returns  that 
are  filed.  Wages  and  net-earnings  from 
self-employment  are  "posted"  to 
individual  earnings  records  as  part  of 
our  mission  to  maintain  accurate 
earnings  records  for  benefit  payment. 
Until  recently,  we  have  been  unable  to 
use  the  earnings  information  we  receive 
from  W-2  forms  and  self-employment 
tax  returns  as  the  annual  report  because 
it  took  several  years  for  SSA  to  receive 
and  process  the  earnings  information 
from  the  W-2  forms  and  the  tax  returns. 
For  that  reason,  we  provided  in 
§  404.452(b)  of  our  regulations  that  the 
filing  of  tax  returns  with  the  IRS  was  not 
such  a  report  as  is  required  to  be  filed 
for  the  annual  earnings  test,  even  where 
the  tax  returns  showed  the  same  wages 
and  net  earnings  ftrom  self-employment 
that  must  be  reported  to  us  for  purposes 
of  the  annual  earnings  test.  Although 
SSA  was  unable  to  use  earnings 
information  from  W-2  forms  and  self- 
employment  tax  returns  to  adjust 
benefits  on  a  timely  basis,  we  have 
traditionally  used  this  information  as  a 
check  to  ensure  beneficiary  compliance 
with  the  reporting  requirements  of  the 
annual  earnings  test. 

Recent  improvements  in  employer 
reporting  practices  and  in  SSA's  Annual 
Wage  Reporting  (AWR)  process  have 
made  it  feasible  and  desirable  for  SSA 
to  change  its  process  for  obtaining 
earnings  information  from  working 
beneficiaries.  For  the  majority  of 
beneficiaries,  information  from  the  W- 
2  report  and/or  the  self-employment  tax 
return  is  now  processed  quickly  enough 
that  it  is  sufficient  to  serve  as  the 
"annual  report"  without  need  for 
further  action  by  the  beneficiary 
Therefore,  as  part  ot  the  "reinventing 


government"  initiative  and  in  order  to 
reduce  the  reporting  burden  on  the 
public,  improve  customer  service  and 
save  administrative  costs,  we  propose  to 
revise  §  404.452  to  state  that  the  form 
W-2  filed  by  the  employer  with  SSA 
and/or  the  self-employment  income  tax 
return  filed  by  beneficiaries  with  IRS 
may  serve  as  the  annual  report  of 
earnings.  Because  of  this  change.  SSA 
will  no  longer  print  and  mail  Annual 
Report  of  Earnings  forms.  For  most 
beneficiaries,  the  process  will  be  totally 
automated,  with  SSA  receiving  and 
processing  earnings  information 
reported  for  tax  purposes  and  using  that 
information  in  conjunction  with  other 
relevant  information  to  adjust  the  Social 
Security  benefits  payable  accordingly. 
Certain  situations  will  require  more 
information  than  is  contained  on  the 
form  W-2  and  self-employment  income 
tax  return.  When  these  situations  occur, 
a  beneficiary  will  still  have  to  contact 
SSA  to  provide  the  information  in  order 
to  ensure  the  correct  amount  of  benefits 
are  paid,  unless  the  information  was 
otherwise  provided  to  us.  In  addition, 
some  beneficiaries  may  wish  to  file  a 
report  directly  with  SSA,  in  order  to 
have  their  benefits  adjusted  sooner. 
(Most  adjustments  now  occur  during  the 
period  February  through  May,  based  on 
reports  filed  directly  with  us,  but  would 
take  place  June  through  October  if  based 
on  reports  filed  through  IRS.)  In  these 
instances,  we  will  accept  a  report  of 
earnings  in  writing,  in  person,  or  over 
the  telephone,  from  beneficiaries  who 
still  need  or  wish  to  file  a  report. 

For  example,  under  IRS  regulations, 
wages  are  reported  on  forms  W-2  for  the- 
year  in  which  they  are  paid.  Under  the 
Social  Security  earnings  test,  wages  are 
counted  for  the  year  in  which  services 
are  performed.  Therefore,  if  the  form  W- 
2  shows  wages  that  were  earned  in  a 
year  or  years  prior  to  the  year  for  which 
the  report  is  made,  e.g..  deferred 
compensation,  the  beneficiary  will  need 
to  report  to  us  the  correct  amount  of 
earnings  for  the  year  reported. 

There  is  a  similar  provision  for  the 
self-employed  (applicable  to  years  after 
the  initial  year  of  entitlement)  that  may 
require  contact  when  no  services  have 
been  performed  in  the  year  for  which 
net  earnings  from  self-employment  are 
reported.  Furthermore,  in  the  year  in 
which  the  monthly  earnings  test  applies 
(frequently  the  year  of  retirement),  a 
beneficiary  who  has  not  already  done  so 
will  need  to  provide  monthly  earnings 
information  to  SSA  that  cannot  be 
discerned  from  the  form  W-2  or  the  self- 
employment  income  tax  return. 

Additional  examples  of  situations 
where  other  pertinent  information  must 
be  provided  are: 


UMI 
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•  The  beneficiary  earned  wages  above 
the  exempt  amount  and  also  had  a  net 
loss  from  self-employment; 

•  There  were  wages  reported  on  a  VV- 
2  that  will  be  included  on  a  self- 
employment  tax  return  (e.g.,  ministers 
and  certain  church  workers); 

•  The  beneficiary  is  self-employed 
and  reports  earnings  on  a  fiscal  year 
basis  which  is  not  the  calendar  year; 

•  The  beneficiary  had  Federal 
agricultural  program  payments  or 
income  from  carry-over  crops  that  is 
included  on  the  SE  return; 

•  The  beneficiary  estimated  earnings 
over  the  exempt  amount  and  some 
benefits  were  withheld,  but  there  were 
no  earnings  for  the  year,  i.e.,  no  wages 
reported,  no  self-employment. 

SSA  already  has  methods  of  collecting 
some  of  the  supplemental  information 
needed  to  correctly  adjust  benefits 
under  the  earnings  test  when  that 
information  is  needed.  Much  of  the 
information  can  be  gathered  in  tiie 
initial  claims  process.  We  also  work 
with  employers  and  payroll  groups  to 
have  them  report  directly  to  us  certain 
payments  that  should  not  be  counted 
under  the  earnings  test  We  will 
continue  to  use  these  methods  as  well 
as  develop  other  means  to  obtain 
supplemental  information  needed  to 
correctly  adjust  benefits  without  a 
separate  report  of  earnings  from  the 
beneficiary.  We  will  provide  an 
explanation  of  the  process  during  the 
claims  interview,  and  we  will  provide 
written  information  through  our  public 
information  materials  that  will  allow 
beneficiaries  to  understand  what 
earnings  should  be  counted  under  the 
earnings  test  and  the  situations  in  which 
we  would  need  additional  information. 
When  we  adjust  benefits  based  on  the 
earnings  posted  to  the  beneficiary's 
record,  we  will,  in  our  notice  to  the 
beneficiary,  provide  full  information 
regarding  the  earnings  that  we  used  and 
the  situations  in  which  those  earnings 
may  not  be  correct.  This  will  ensure  that 
beneficiaries  have  full  knowledge  of  our 
actions.  Our  notice  will  also  tell 
beneficiaries  how  to  obtain  a 
reconsideration  of  our  determination  if 
they  feel  we  were  wrong,  and  will 
advise  them  of  their  responsibility  to 
give  us  any  further  information  that 
could  be  pertinent  to  their  benefit 
adjustment. 

It  should  be  noted  that  we  are  not 
revising  our  regulations  regarding 
extension  of  time  for  filing  a  report 
(§404.452(0).  The  deadline  for  fifing 
employer  reports  (W-2  forms)  is  well 
within  the  timeframes  for  required 
annual  reports.  In  relying  on  these,  as 
well  as  the  SE  tax  return  information, 
SSA  will  assume  that  posted  earnings 


are  based  on  timely  filed  reports. 
However,  when  a  beneficiary  requests 
an  extension  of  time  from  IRS  for  filing 
a  self-employment  tax  return,  the 
beneficiary  must  either  file  a  timely 
report  of  earnings  with  SSA.  or  request 
an  extension  of  time  for  filing  such  a 
report  from  SSA.  An  extension  granted 
by  IRS  will  not  be  considered  an 
extension  of  time  granted  by  SSA. 

This  change  in  our  rules  is  proposed 
in  the  spirit  of  improved  service  to  our 
beneficiaries.  First,  this  proposed  rule 
would  reduce  the  burden  associated 
with  the  double  filing  of  information 
with  both  SSA  and  IRS.  Second,  SSA 
would  be  able  to  shift  resources  devoted 
to  the  solicitation  and  processing  of 
i"eports  from  beneficiaries  under  the 
current  annual  report  process  to  other 
priority  workloads,  such  as  processing 
claims  for  benefits  and  responding  to 
telephone  inquiries.  Finally,  this 
proposed  rule  supports  the  President's 
request  in  his  remarks  on  May  22,  1995 
on  signing  the  Paperwork  Reduction  Act 
of  1995.  that  agencies  review  their 
regulations  with  the  goal  of  reducing  by 
half  the  frequency  of  reports  required 
from  citizens.  This  proposed  rule  would 
eliminate  the  annual  report  of  earnings 
form  and  the  need  for  most  working 
beneficiaries  to  file  a  separate  report  of 
earnings  with  SSA,  resulting  in  a 
savings  of  up  to  330,833  public  burden 
hours  each  year. 

We  also  propose  to  rev  se  paragraphs 
(a)(1)  and  (a)(2)  of  §  404.452  by  changing 
age  72  to  age  70.  These  revisions  would 
reflect  the  statutory'  change  in  the  Social 
Security  Amendments  of  1977  that 
reduced  from  age  72  to  70,  the  age  at 
which  beneficiaries  become  exempt 
from  the  annual  earnings  test.  This 
change  was  originally  scheduled  to  take 
effect  in  1982  but.  due  to  a  provision  in 
the  Omnibus  Budget  Reconciliation  Act 
of  1981,  it  did  not  become  effective  until 
1983.  Since  the  statutory  provisions 
were  self-implementing,  we  exempted 
working  beneficiaries  age  70  and  over 
from  the  annual  earnings  test  beginning 
in  1983.  However,  we  have  not 
previously  updated  this  regulation  to 
take  account  of  this  statutory-  change. 

Regulatory  Procedures 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  reviewed  this  proposed  rule 
and  determined  that  it  meets  the  criteria 
for  a  significant  regulatory  action  within 
the  meaning  of  Executive  Order  12866. 
As  indicated  earlier  in  this  preamble, 
failure  to  file  a  timely  report  of  earnings 
will  result  in  a  monetary  penalty,  unless 
we  find  that  there  was  good  cause  for 
filing  late.  Since,  for  most  beneficiaries, 


the  VV-2  and/or  self-employment  tax 
return  information  will  be  considered 
the  annual  report  of  earnings  required 
by  sedion  203(f)  of  the  Act.  we 
anticipate  that  there  will  be  ver\'  few 
penalties  imposed  on  beneficiaries  for 
failing  to  report  their  earrungs.  The  loss 
of  penalty  dollars  is  estimated  to  be 
$60-75  million  for  the  5-year  period  of 
fiscal  years  1997  through  2001. 
However,  we  believe  that  the  loss  of 
penalty  income  should  not  be  given 
undue  consideration  because  this 
income  results  from  beneficiaries" 
failure  to  timely  report  their  earnings  to 
SSA.  It  has  always  been  the  goal  of  SSA 
to  achieve  maximum  reporting 
compliance  and  if  this  goal  was 
achieved,  there  would  be  no  penalties 
imposed.  Furthermore,  we  believe  that 
the  loss  ot  penalty  revenue  is  more  than 
offset  b\  the  benefits  that  both  the 
public  and  SSA  would  realize  under  the 
proposed  rule  These  benefits  include 
the  fact  that  up  to  1.3  million 
beneficiaries  will  no  longer  be  required 
to  complete  the  annual  report  of 
earnings  forms  resulting  in  a  reduction 
in  the  public  reporting  burden  of  up  to 
330.833  hours.  In  addition,  this 
initiative  will  shift  the  annual  report 
workload  from  SSA's  peak  workload 
period  (Januarv'  through  March)  until 
later  in  the  year  and  thus,  will  allow 
SSA  to  divert  scarce  resources  to  other 
priority  workloads,  such  as  processing 
claims  for  benefits  and  responding  to 
telephone  inquiries,  resulting  in  better 
overall  service  to  the  public. 

Administrative  savings  for  this 
initiative  are  estimated  to  be  540 
workyears  and  S23.2  million  for  fiscal 
years  1997  through  2001. 

Regulatory  Flexibility  Act 

We  certif)'  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  it  affects  only  individuals. 
Therefore,  a  regulator.'  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulator*'  Flexibility  Act.  is 
not  required. 

Papens'ork  Reduction  Act 

This  proposed  regulation  will  impose 
no  new  reporting  or  recordkeeping 
requirements  requiring  OMB  clearance. 
As  indicated  earlier  in  this  preamble. 
we  estimate  that  the  proposed  Annual 
Report  of  Earnings  process  will  reduce 
the  annual  public  reporting  burden  by 
up  to  330.833  hours.  This  is  the  annual 
reporting  burden  currently  associated 
with  the  completion  and  filing  of  forms 
SSA-777  and  SSA-7770  (OMB  Control 
Number  0960-0057).  Although  this 
proposed  regulation  would  eliminate 
those  forms,  SSA  will  continue  to 
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collect  earnings  information,  through  a 
number  of  other  collection  instruments 
already  approved  by  0MB.  In  most 
cases,  we  will  obtain  this  information 
through  forms  VV-2  and  schedule  SEs 
approved  for  use  by  IRS.  In  those  cases 
where  additional  information  is 
required,  we  expect  to  obtain  that 
information  during  the  initial  claims 
interview  through  forms  approved  for 
use  by  SSA  (primarily  the  SSA-1 
(Application  for  Retirement  Benefits; 
0MB  Approval  Number  0960-0007)  and 
the  SSA-795  (Statement  of  Claimant  or 
Other  Person:  0MB  Approval  Number 
0960-0045)).  In  addition,  SSA  has 
developed  a  new  form  to  collect  the 
additional  mformation  needed  from 
employers  to  correctly  adjust  benefits  in 
special  wage  payment  situations.  We 
will  submit  this  form  to  0MB  for  its 
review  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995. 

(Catalog  of  Federal  Domestjc  Assistance 
Program  Nos.  96.001  Social  .Security — 
Disability  Insurance;  96.002  Social 
Security — Retirement  Insurance:  96.004 
Social  Security — Survivors  Insurance) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind.  Disability  benefits, 
Old-Age.  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements,  Social  security. 

Dated:  .Movember  1,  1996. 
Shirley  S.  Chater. 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  part  404  of  chapter  III  of  title 
20  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE 

1.  The  authority  citation  for  subpart  E 
of  part  404  continues  to  read  as  follows 

Autliority:  Sees  202.  203.  204  (a)  and  (e), 
205  (a)  and  (c).  222(b).  223(e).  224.  225,  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
402,  403.  404  (a)  and  (e).  405(a)  and  (c), 
422(h).  423(e),  424a.  425,  and  902(a)(5)). 

2.  Section  404.452  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2), 
revising  the  last  sentence  of  paragraph 
Cb),  and  revising  paragraph  (d)  to  read  as 
follows: 

5  404.452    Reports  to  Social  Sec  u  rtty 
Administration  of  earnings;  «vages;  net 
earnings  from  self-empioymenL 


(2)  The  individual's  benefit  payments 
were  suspended  under  the  provisions 
described  in  §404.4.56  for  all  months  in 
a  taxable  year  in  which  the  individual 
was  entitled  to  benefits  and  was  under 
age  70. 

(b)  *   *   *  The  filing  of  an  income  tax 
return  or  a  form  W-2  with  the  Internal 
Revenue  Service  may  serve  as  the  report 
required  to  be  filed  under  the  provisions 
of  this  section  where  the  income  tax 
return  or  form  VV-2  shows  the  same 
wages  and  net  earnings  from  self- 
employment  that  must  be  reported  to 
the  Administration  under  this  section. 
***** 

(d)  Information  to  be  provided  to  us. 
The  report  should  show  the  name  and 
social  security  claim  number  of  the 
beneficiary  about  whom  the  report  is 
made;  identify  the  taxable  year  for 
which  the  report  is  made;  show  the  total 
amount  of  wages  for  which  the 
beneficiary  rendered  services  during  the 
taxable  year  (if  applicable),  the  amount 
of  net  earnings  from  self-employment 
for  such  year  (if  applicable);  and  show 
the  name  and  address  of  the  individual 
making  the  report.  To  overcome  the 
presumption  that  the  beneficiary 
rendered  services  for  wages  exceeding 
the  allowable  amount  and  rendered 
substantial  services  in  self-employment 
in  each  month  (see  §404.435),  we  must 
also  be  told  the  specific  months  in 
which  the  beneficiary  did  not  render 
services  in  employment  for  wages  of 
more  than  the  allowable  amount  (as 
described  in  §  404.435)  and  did  not 
render  substantial  services  in  self- 
employment  (as  described  in  §§404.446 
and  404.447). 
*****  ^ 

(FR  Doc.  97-100  Filed  1-2-97;  8:45  am] 

ULUNG  CODE  4190-2»-P 


(a)   •   *   • 

(1)  The  individual  attained  the  age  of 
70  in  or  before  the  first  month  of 
entitlement  to  benefits  in  the  taxable 
year,  or 


20  CFR  Parts  404  and  416 
[Regulations  Nos.  4  and  16] 
RIN  0960-AD73 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  and  Supplemental 
Security  Income  for  ttie  Aged,  Blind, 
and  Disabled;  Standards  of  Conduct 
for  Claimant  Representatives 

AGENCY:  Social  Security  Administration. 
ACTION:  Proposed  rules. 

SUMMARY:  These  proposed  rules  would 
revise  our  regulations  governing 
representation  of  claimants  seeking 
Social  Security  or  supplemental  security 
income  (SSI)  benefits  under  title  II  or 
XVI  of  the  Social  Security  Act  (the  Act). 
They  would  establish  standards  of 
conduct  and  responsibility  for  persons 


serving  as  representatives  and  further 
define  our  expectations  regarding  their 
obligations  to  those  they  represent  and 
to  us.  They  would  include  statutorily 
and  administratively  imposed 
requirements  and  prohibitions. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  March  4,  1997. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585.  Bahimore,  MD  21235,  sent  by 
telefax  to  (410)  966-2830.  sent  by  E-mail 
to  "regulations@ssa.gov",  or  delivered 
to  the  Division  of  Regulations  and 
Rulings,  Social  Security  Administration, 
3-B-l  Operations  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235.  between  8:00  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 
received  may  be  inspected  during  these 
hours  by  making  arrangements  with  the 
contact  person  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Bresnick.  Legal  Assistant, 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)965-1758. 

SUPPLEMENTARY  INFORMATION 

Purpose  and  Scope 

Existing  regulations  governing 
representatives'  conduct  (§§  404.1740.  et 
seq.  and  416.1540,  et  seq.)  under  titles 
II  and  XVI  primarily  reiterate  various 
statutor\'  provisions  set  forth  in  the  Act. 
Sections  404.1745  and  416.1545  also 
provide  that  a  representative  may  be 
suspended  or  disqualified  if  he  or  she 
has  violated  those  rules,  been  convicted 
of  a  violation  of  section  206  of  the  Act 
or  "otherwise  refused  to  comply  with 
our  rules  and  regulations  on 
representing  claimants  iri  dealings  with 
us."  This  is  consistent  with  section 
206(a)(1)  of  the  Act,  which  provides  that 
the  Commissioner  of  Social  Security 
(the  Commissioner)  may  "suspend  or 
prohibit  from  further  practice  before 
him  any  such  person,  agent,  or  attorney 
who  refuses  to  comply  with  the 
Commissioner's  rules  and  regulations 
*  *   *."  Since  their  inception,  the 
regulations  have  reflected  the 
Commissioner's  (formerly  the  Secretary 
of  Health  and  Human  Services'  (the 
Secretary's))  broad  authority  over 
matters  involving  representatives' 
activities  in  their  dealings  with  us. 

These  proposed  rules  specifically 
provide  enforceable  standards  governing 
aspects  of  practice,  performance  and 
conduct  for  all  persons  who  act  as 
claimants'  representatives.  The- 
proposed  rules  also  recognize  potential 
changes  in  the  procedures  used  by  the 
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Social  Security  Administration  (SSA)  to 
process  claims,  the  increased 
participation  of  compensated 
representatives  in  the  adjudicative 
process,  the  special  circumstances 
presented  by  SSA's  nonadversarial 
hearings,  and  statutory  amendments, 
such  as  the  anti-fraud  provisions  of  the 
Social  Security  Independence  and 
Program  Improvements  Act  of  1994, 
Public  Law  (Pub.  L.)  103-296.  The 
existing  regulations  pertaining  to 
representatives'  conduct  have  been 
largely  unchanged  since  their 
promulgation  in  1980,  and  do  not 
adequately  address  actual  and  potential 
problems  resulting  from  the 
participation  of  representatives  in  the 
claims  process. 

Although  we  realize  that  most 
representatives  do  a  conscientious  job  in 
assisting  their  clients,  our  experience 
has  convinced  us  that  there  are 
sufficient  instances  of  questionable 
conduct  to  warrant  promulgation  of 
additional  regulatory  authority.  The 
existing  regulations  do  not  address  a 
representative's  willful  or  negligent 
delay,  refusal  to  cooperate,  failure  to 
adequately  prepare  and  present  the 
claimant's  case  and  other  deficiencies. 
The  proposed  rules  correct  these 
omissions  and  are  necessary  to  protect 
the  claimant  and  the  process  from  those 
individuals  who  are  incapable  of 
providing,  or  unwilling  to  provide, 
meaningful  assistance  in  expeditiously 
resolving  pending  claims. 

Although  there  are  disparities  in  the 
levels  of  skill,  experience,  education 
and  professional  status  among  those 
who  serve  as  representatives,  we  believe 
all  such  individuals  must  be  bound  by 
the  same  set  of  rules.  In  determining 
appropriate  standards,  we  considered 
the  requirements  and  intent  of  the  Act 
and  its  implementing  regulations, 
administrative  law  principles  applicable 
to  adjudication  and  the  American  Bar 
Association's  (ABA)  Model  Rules  of 
Professional  Conduct  and  Model  Code 
of  Professional  Responsibility. 

There  are  comparable  rules  in  part 
410,  subpart  F  (§§  410.684,  et  seq.) 
governing  representative  conduct  under 
the  Black  Lung  benefits  program.  We  are 
not  revising  those  rules,  however. 
Executive  Order  12866,  Regulator\- 
Planning  and  Review,  issued  by  the 
President  on  October  4. 1993  (58  PR 
51735),  provides  that  "Federal  agencies 
should  promulgate  only  such 
regulations  as  are  required  by  law.  are 
necessary  to  interpret  the  law,  or  are 
made  necessary  by  compelling  public 
need*   *   *."  Because  we  have  found  no 
problems  with  representative  conduct  in 
claims  involving  Black  Lung  benefits 
comparable  to  those  that  have  led  to 


these  proposed  rules  for  titles  II  and 
X\T,  there  is  no  compelling  need  to 
revise  the  Black  Lung  rules. 

We  expect  that  the  proposed  rules 
will  further  clarif\'  our  expectations 
regarding  the  obligations  of 
representatives  to  provide  competent 
representation  of  their  clients,  in 
accordance  with  procedural  and 
evidentiary  requirements  of  the  claims 
process.  Moreover,  the  proposed 
regulations,  when  published,  will 
constitute  official  notice  concerning  our 
requirements  and  prohibitions. 

To  address  the  concerns  of  claimants 
and  others  with  a  stake  or  interest  in  the 
issue  of  claimant  representation  in 
drafting  the  proposed  rules,  we  obtained 
information  from  various  sources.  We 
conducted  focus  groups  with  claimants 
and  beneficiaries  as  part  of  our 
disability  process  redesign  initiative. 
We  also  used  information  gathered  m 
investigating  nearly  600  complaints  of 
representative  misconduct  made  by 
claimants  from  1988  to  date. 

Communication  With  Claimants 

Participants  in  the  public  dialogue 
conducted  in  conjunction  with  our 
disability  process  redesign  initiative 
frequently  complained  about  the  lack  of 
timely  or  effective  assistance  on  the  part 
of  claimants'  representatives.  They  felt 
that  some  representatives  delayed 
submitting  evidence  until  the  case 
reached  the  hearing  level  in  order  to 
increase  the  amount  of  past-due  benefits 
and  thereby  increase  the  amount  of  their 
fees.  Others  did  not  believe  that  all 
representatives  provided  adequate 
assistance  in  the  preparation  or 
presentation  of  the  case.  In  the  latter 
category,  there  were  recurring 
complaints  that  the  claimant  did  not  see 
or  have  any  contact  with  the 
representative  until  shortly  before  the 
hearing  when  the  representative, 
allegedly  for  the  first  time,  would 
review  the  file.  These  claimants  did  not 
believe  that  the  representative  was 
adequately  prepared  to  present  their 
case,  or  had  provided  any  assistance  in 
ensuring  that  the  record  was  complete. 
Some  individuals  complained  that  their 
representatives'  failure  to  obtain 
medical  documentation  for  inclusion  in 
the  record,  despite  being  informed  that 
the  evidence  was  available  and  material, 
forced  them  personally  to  obtain  the 
required  documentation.  The 
dissatisfaction  with  the  quality  and 
effectiveness  of  representatives'  services 
was  strong  enough  to  prompt  the 
Disability  Process  Redesign  Team  to 
include  within  its  recommendations 
provisions  aimed  at  correcting 
shortcomings  in  the  representatives' 
performance. 


The  comments  received  from  focus 
groups  and  at  public  meetings  are 
consistent  with  written  complaints  we 
receive  about  representatives  who  do 
not  participate  or  coop>erate  in  the 
processing  of  claims.  We  have  seen 
instances  where  a  representative 
demands  that  all  communications  with 
the  claimant  be  made  through  his  or  her 
office  and  refuses,  at  lower  levels  of 
adjudication,  to  produce  available 
medical  evidence  or  make  his  or  her 
client  available  for  a  consultative 
examination.  Some  representatives,  as  a 
matter  of  practice,  do  not  submit 
available  evidence  until  the  day  of  the 
hearing  even  though  in  some  cases  the 
matter  might  have  been  favorably 
decided  some  time  before  on  the  basis 
of  new  medical  reports.  In  addition  to 
delaying  pa>Tnent  unnecessarily  in 
some  cases,  this  practice  can  further 
delay  disposition  of  a  claim  when  the 
administrative  law  judge  or  expert 
witnesses  do  not  have  an  opportunity  to 
review  and  consider  the  new  evidence 
prior  to  the  hearing. 

Consultation  With  the  Representative 
Community 

In  February  1995  we  requested 
comments  on  a  draft  proposal  from  33 
separate  groups  and  organizations 
comprising  the  attorney  and  non- 
attorney  representative  community. 
These  groups  included  professional 
organizations,  interest  groups,  think 
tanks,  the  I^al  Ser\ices  Corporation, 
and  various  pnvate  representative 
organizations. 

We  received  92  individual  responses. 
Many  were  supportive,  especially 
regarding  the  need  to  provide  standards 
for  non-attorney  representatives.  Many, 
however,  were  opposed  to  more 
regulation  of  their  professional  conduct. 
We  carefully  considered  all  of  the 
individual  views  and  concerns  in 
formulating  these  proposed  rules.  A 
summary  of  the  major  views  and 
concerns  and  our  responses  follows. 

1.  A  common  complaint  was  that  the 
proposed  standards  used  terms  that 
were  too  vague  and  ambiguous,  such  as 
"timely,"  "diligence,"  "as  soon  as 
possible  "  and  "matters  at  issue."  To  be 
responsive  to  these  concerns  and  further 
clarify  our  requirements,  we  have 
modified  the  language  that  was  most 
often  identified  as  ambiguous. 

For  example,  the  earlier  language  in 
what  are  now  proposed 
§§404.1740(b)(l)and{2)and 
416.1540(b)(1)  and  (2)  called  for 
representatives  to  diligently  develop  the 
record  and  submit  evidence  as  soon  as 
possible.  In  these  proposed  rules,  we 
ask  representatives  to  submit  evidence 
"as  soon  as  practicable,  but  no  later  than 
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the  due  date  designated  by  the  Agency, 
except  for  good  cause  shown."  We 
believe  this  standard  is  more  specific, 
and  gives  representatives  some 
discretion  in  the  submission  of 
information  and  evidence.  Also,  in 
place  of  the  phrase  "matters  at  issue"  in 
what  are  now  proposed 
§§404.1740(b)(2)(ii)and 
416.1540(b)(2)(ii),  we  say  "pertaining  to 
specifically  identified  issues."  In 
proposed  §§404.1740(b)(3)(i)  and 
416.1540(b){3)(i),  we  narrowed  the 
"matters  at  issue"  to  those  matters 
"establishing  entitlement  or  eligibility 
to  the  claimed  right  or  benefit." 

Some  individuals  found  the  entire 
substance  of  the  proposed  standards  to 
be  ambiguous,  although  one  believed 
they  were  drawn  too  narrowly  and 
should  be  expanded.  Several  argued  that 
the  proposals  did  not  provide  adequate 
notice  to  representatives  of  the  exact 
types  of  conduct  we  would  find  to 
violate  these  regulations. 

It  is  our  position  that  the  proposed 
rules  define  with  specificity  the  types  of 
conduct  subject  to  regulation.  Similar  to 
other  codes  of  conduct  (e.g.,  the  ABA 
Model  Rules),  the  proposed  regulations 
do  not  list  every  act  or  omission  which 
might  constitute  a  violation.  Such  a 
listing  would  be  virtually  impossible 
given  the  limitless  factual  situations 
involved  in  claims  processing.  Rather, 
we  intend  to  deal  with  each  complaint 
on  a  case-by-case  basis  to  determine 
whether  under  the  attending 
circumstances,  a  representative  engaged 
in  actionable  misconduct.  In  making 
this  determination  we  will  apply  an 
objective  test,  that  is.  whether  a 
reasonable  person,  in  light  of  all  the 
circumstances,  would  consider  the  act 
or  omission  violative  of  the  rule  in 
question. 

This  has  been  our  practice  in  the  past. 
In  all  but  the  most  egregious  instances 
of  fKJtential  misconduct,  we  give 
representatives  notice  of  the  alleged 
wrongdoing  and  an  opportunity  to 
respond  before  formal  charges  are  ever 
proposed.  Once  it  is  determined  that  a 
formal  complaint  is  warranted,  the 
Deputy  Commissioner  for  I*rograms, 
Policy,  Evaluation  and  Communications 
(or  other  official  the  Commissioner  may 
designate)  reviews  the  proposal 
independently  from  the  investigative 
component  and  makes  a  decision 
whether  to  file  a  complaint. 

We  believe  that  the  internal  checks 
and  balances  within  our  operating 
procedures  provide  adequate  safeguards 
against  abuse  of  discretion  or  arbitrary 
action.  Even  after  a  complaint  is  served, 
a  representative  is  entitled  to  file  an 
answer  and  petition  for  withdrawal  of 
the  complaint.  Thereafter,  the  accused 


party  has  a  right  to  a  full  evidentiary 
hearing,  and  a  right  to  request  review  of 
the  resulting  decision.  In  view  of  these 
elaborate  safeguards,  administered  at 
each  step  by  independent  decision 
makers,  it  is  unlikely  that  an  honest 
mistake  or  a  reasonable 
misunderstanding  on  the  part  of  a 
representative  would  result  in 
sanctions. 

2.  A  majority  of  responding  attorneys 
complained  that,  since  their  conduct 
already  is  governed  by  their  individual 
State  bar  codes  of  conduct  and  ethical 
rules,  a  .separate  SSA  code  of  conduct  is 
redundant.  Several  individuals 
expressed  the  opinion  that  SSA  simply 
can  refer  an  attorney  to  his  or  her  State 
bar  disciplinary  authority  when  we 
susped  misconduct.  Another 
recognized  that  State  bar  rules  are  not 
applicable  to  representatives  who  are 
not  attorneys,  but  opined  that  there  are 
not  enough  non-attorney  representatives 
to  warrant  standards  of  conduct  for  non- 
attorneys. 

Bar  rules  differ  in  language  and 
format  among  the  50  States,  the  District 
of  Columbia  and  the  U.S.  territories.  As 
the  administrator  of  a  national  program, 
however,  SSA  should  not  be  expected  or 
required  to  apply  local  rules,  or  local 
interpretations  of  the  rules,  to  problems 
which  extend  beyond  the  boundaries  of 
local  jurisdictions.  Furthermore,  if  we 
applied  local  rules  or  local 
interpretations  rather  than  a  national 
standard,  it  is  conceivable  that  attorneys 
in  one  area  could  be  subject  to 
discipline  for  conduct  that  another 
jurisdiction  would  not  find  actionable. 
We  do  not  believe  it  benefits  the 
attorneys,  the  claimants  or  SSA  to  have 
this  type  of  inconsistency  in  effecting 
the  Commissioner's  statutory  obligation 
to  regulate  the  conduct  of 
representatives. 

Moreover,  attorneys  often  represent 
claimants  in  jurisdictions  other  than 
those  in  which  they  are  licensed  to 
practice  law.  In  those  instances,  it 
would  be  unclear  which  jurisdiction's 
rules  would  apply,  which  could  lead  to 
inconsistent  application  of  the  rules 
among  attorneys  practicing  in  the  same 
geographical  area. 

Also,  under  existing  laws,  referral  of 
suspected  attorney  misconduct  to  a 
State  bar  disciplinary  authority  could 
possibly  constitute  a  violation  of  the 
provisions  of  section  1106of  the  Act 
and,  under  certain  circiunstances,  the 
Privacy  Act  (5  U.S.C.  552a)  on 
maintaining  the  confidentiality  of 
personal  information  that  we  maintain 
in  our  files. 

A  major  concern  is  the  fact  that 
currently  there  is  no  external  authority 
enforcing  standards  or  rules  of  conduct 


for  representatives  who  are  not 
attorneys.  Contrary  to  one  individual's 
opinion,  individual  non-attorney 
representatives  and  representative 
organizations  represent  a  substantial 
number  of  claimants.  Within  the  last  7 
years,  suspension/disqualification 
actions  against  non-attorneys  comprised 
approximately  36  percent  of  SSA's 
representative  disciplinary  actions. 
Therefore,  it  is  essential  to  provide  rules 
that  will  govern  the  conduct  of  non- 
attorneys  who  practice  before  us. 
Moreover,  it  is  only  fair  and  equitable  to 
hold  all  representatives  who  practice 
before  us  to  the  same  standards. 

3.  A  majority  of  responding 
individuals  objected  to  the  earlier 
wording  of  what  now  are  proposed 
§§  404.1740(b)(1)  and  416.1540(b)(1). 
which  required  representatives  to 
"[ejxercise  diligence  in  developing  the 
record  on  behalf  of  his  or  her  client  by 
obtaining  and  submitting,  as  soon  as 
possible,  all  information  and  evidence 
intended  for  inclusion  in  the  record." 

They  argued  that  SSA  was  attempting 
to  improperly  delegate  to  claimants  and 
representatives  its  own  duty  to  develop 
the  record,  which  could  place 
representatives  at  the  mercy  of  arbitrary 
or  unreasonable  SSA  requests  for 
information.  They  also  pointed  out  that 
the  original  language  did  not  allow  for 
discretion  in  situations  involving 
uncooperative  treating  physicians  and 
uncooperative  or  uneducated  claimants. 

The  claimant  has  a  right  to  receive 
benefits  under  the  Act  only  after 
establishing  that  he  or  she  satisfies  the 
underlying  statutory  and  regulatory 
requirements. 

Historically,  SSA  has  assisted 
claimants  in  gathering  evidence  and 
perfecting  the  claim.  Current  workloads 
and  revised  processing  procedures  will 
require,  however,  that  the  claimant  take 
a  more  active  role  in  establishing 
entitlement  or  eligibility.  The 
representative,  as  the  designated  agent 
of  the  claimant,  will  be  called  upon  to 
respond  to  our  requests  just  as  an 
unrepresented  claimant  will  be  required 
to  cooperate. 

Our  intention  is  for  the  representative 
to  ensure  that  the  claimant's  evidence  is 
available  for  inclusion  in  the  record 
when  the  claim  is  ready  for 
adjudication,  unless  there  is  a  valid 
reason  for  the  delay.  This  is  consistent 
with  the  ABA  Model  Rules,  which  state 
at  Rule  3.2— Expediting  Litigation,  that 
"(a)  lawyer  shall  make  reasonable  efforts 
to  expedite  litigation  consistent  with  the 
interests  of  the  client."  The  comment 
accompanying  the  rule  states  that 
"(djelay  should  not  be  indulged  merely 
for  the  convenience  of  the  advocates," 
and  "(rjealizing  financial  or  other 
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benefit  from  otherwise  improper  delay 
in  litigation  is  not  a  legitimate  interest 
of  the  cHent." 

It  is  in  the  best  interests  of  the 
claimant  to  have  full  adjudication  of  the 
claim  as  early  in  the  adjudicative 
process  as  possible.  Although  there  will 
be  instances  when  evidence  is  not 
readily  available  despite  reasonable 
effort,  we  believe  that  in  most  cases  the 
information  can  be  secured  timely. 

In  our  experience,  some 
representatives  do  not  submit  evidence 
promptly  and  fail  to  cooperate  with  our 
attempts  to  obtain  necessar>' 
information  and  evidence.  Under  our 
current  rules  at  §§  404.1715(a)  and 
416.1515(a),  we  are  required  to  send  the 
representative  requests  for  information 
and  evidence.  Since  we  may  not  contact 
a  represented  claimant  directly,  the 
claimant  often  does  not  even  know  the 
claim  is  being  delayed  by  the 
representative.  Although  this  practice  is 
not  pervasive,  when  it  does  occur  we 
are  required  to  engage  in  unwarranted 
and  time-consuming  efforts  to  develop 
the  evidence.  More  importantly, 
however,  the  claimant  is  harmed  by 
delay  in  the  disposition  of  the  claim. 

We  do  not  believe  that  our  proposed 
rules  unduly  burden  claimants  or 
representatives.  The  duties  in  question 
only  require  a  good  faith  effort  to  assist 
the  claimant  in  timely  submission  of 
material  information  and  evidence  that 
the  claimant  wants  included  in  the 
record. 

Many  individuals  complained  that 
compliance  with  what  are  now 
proposed  §§  404.1740(b)(2)  and 
416.1540(b)(2),  which  originally  asked 
representatives  to  "Ipjromptly    omply, 
at  every  stage  of  the  administi^tive 
review  process,  with  our  requests  for 
information  and  evidence,"  might  place 
them  in  violation  of  their  own  State  bar 
rules  requiring  zealous  advocacy  and 
protection  of  confidential  client 
information. 

We  recognize  that  State  bar  rules  vary 
in  their  interpretation  of  an  attorney's 
duty  to  maintain  the  confidences  and 
secrets  of  the  client.  We  believe  that  our 
proposed  rules,  as  we  have  modified 
them  in  response  to  individual 
representatives'  concerns,  will  permit 
an  attorney  to  satisfy  our  requirements 
without  risking  unauthorized 
disclosures  of  information. 

Under  the  ABA  Model  Rules,  an 
attorney  may  reveal  information  that  is 
"impliedly  authorized  in  order  to  carry 
out  the  representation.  "  Moreover,  Rule 
1.6a  provides  that  the  attorney  is  not 
barred  from  making  disclosures  if  "the 
client  consents  after  consultation."  We 
believe  that  an  attorney  can  act  in 
accordance  with  State  bar  rules  by 


informing  the  chent  that  SSA  requires 
certain  information  and  evidence  from 
claimants,  and  that  as  the  claimant's 
representative,  the  attorney  must  either 
comply  with  these  requests  or  tell  SSA 
that  the  claimant  declines  to  furnish  the 
data.  Taking  these  rules  into 
consideration,  we  have  modified 
proposed  §§  404.1740(b)(2)  and 
416.1540(b)(2)  to  permit  representatives 
to  protect  a  client's  confidentiality  by 
notifying  SSA  that  "the  claimant  does 
not  consent  to  release  of  some  or  all  of 
the  [requested]  material." 

We  do  not  believe,  however,  that 
deliberate  and  purposeful  withholding 
from  us  of  information  or  evidence  is 
justifiable  under  the  various  State  bar 
rules.  In  fact,  such  actions  may  be  illegal 
and  subject  to  severe  penaltv.  Section 
206  of  Public  Law  103-296  adds  a  new 
section  1129  to  the  Social  Security  Act. 
providing  that:  "Any  person  *   *   *  who 
makes,  or  causes  to  be  made,  a 
statement  or  representation  of  a  material 
fact  for  use  in  determining  [the  right  to 
benefits  under  title  II  or  title  XVIj  that 
the  person  knows  or  should  know  is 
false  or  misleading  or  knows  or  should 
know  omits  a  material  fact  *    *   *  shall 
be  subject  to,  in  addition  to  any  other 
penalties  that  may  be  prescribed  by  law. 
a  civil  money  penalty  of  not  more  than 
$5,000  •   *   •  ."  A  material  fact  is 
defined  as  "one  which  the 
Commissioner  of  Social  Security  may 
consider  in  evaluating  whether  an 
applicant  is  entitled  to  benefits  *   *   *  ." 
(See  sections  1129(a)  (1)  and  (2)  of  the 
Act.) 

Further,  section  205(u)(l)(A)  of  the 
Act,  as  added  by  section  206(d)  of 
Public  Law  103-296,  provides  that  the 
Commissioner  "shall  immediately 
redetermine  the  entitlement  of 
individuals  to  monthly  insurance 
benefits  under  *   *   *  (title  II)  if  there  is 
reason  to  believe  that  fraud  or  similar 
fault  was  involved  in  the  application  of 
the  individual  for  such  benefits  *    *   *  ." 
Section  1631(e)(6)(A)(i)  of  the  Act, 
which  also  was  added  by  section  206(d) 
of  Public  Law  103-296,  is  a  comparable 
provision  covering  eligibility  for  title 
XVI  benefits.  Similar  fault  is  defined  in 
sections  205(u)(2]  and  1631(e)(6)(B)  of 
the  Act  as  knowingly  making  "an 
incorrect  or  incomplete  statement  that  is 
material  to  the  determination"  or 
knowingly  concealing  "information  that 
is  material  to  the  determination." 
Moreover,  section  205(a)  of  the  Act 
provides  that  the  Commissioner  shall 
adopt  "reasonable  and  proper  rules  and 
regulations  to  regulate  and  provide  for 
the  nature  and  extent  of  the  proofs  and 
evidence  and  the  method  of  taking  and 
furnishing  the  same  in  order  to  establish 
the  right  to  benefits  hereunder."  This 


section  is  made  applicable  to  the  title 
XVI  program  by  section  1631(d)(1)  of 
the  Act. 

In  our  view,  the  provisions  of 
proposed  §§  404.1740(b)(2)  and 
416.1540(b)(2)  require  the  representative 
to  comply  with  our  requests  made  under 
statutory-  authority  for  full  and  accurate 
disclosure  of  material  facts  to  the  same 
extent  that  the  claimant  is  required  to 
do  so.  In  assessing  any  allegation  raised 
against  a  representative  regarding  failure 
to  comply  with  our  request  for 
information,  we  will  consider  the 
reasonableness  of  the  request,  the 
relevance  of  the  information  requested, 
and  any  factors  that  may  interfere  with 
the  procurement  of  requested 
information. 

4.  A  few  individuals  questioned  the 
need  for  any  rules  or  standards  of 
conduct,  expressmg  their  opinion  that 
representatives  rarely  engage  in 
misconduct  sufficient  to  warrant 
formalized  investigative  and 
disciplinar\-  procedures.  Several 
speculated  that  only  representatives 
who  were  not  attorneys  engaged  in 
misconduct  warranting  SSA  attention. 

From  August  1988  through  August 
1995,  the  Office  of  Hearings  and 
Appeals  received  approximately  566 
referrals  of  representative  misconduct. 
Some  of  these  referrals  complained  of 
questionable  conduct  which  warranted 
corrective  action,  but  which  was  not 
covered  by  any  existing  regulator)- 
authority.  Of  the  remaining  referrals,  we 
were  able  to  close  many  without  formal 
disciplinar\-  action.  In  approximately 
160  claims,  we  closed  the  disciplinar> 
referral  upon  the  representatives  refund 
to  a  claimant  or  to  SSA  of  monies 
collected  without  authorization  or  as  a 
result  of  Agenc\  overpa\Tnents  to 
representatives.  As  of  August  15.  1995. 
we  have  collected  from  these 
representatives  a  total  of  5279.411  98. 
returning  Si  76.096  of  this  amount  to  the 
claimants  who  had  been  overcharged, 
and  the  remainder  to  SSA. 

We  also  have  filed  approximately  136 
formal  complaints  against 
representatives.  We  were  able  to  resolve 
many  complaints  before  a  formal 
hearmg.  The  remainder,  however,  have 
resulted  in  the  suspension  or 
disqualification  of  57  representatives. 
Approximately  64  percent  of  the 
suspended  or  disqualified 
representatives  were  attorneys. 

We  believe  these  general  statistics 
provide  ample  evidence  of  the  need  to 
continue  our  investigative  and 
disciplinary-  role.  We  expect  the 
proposed  rules  and  standards  to  provide 
the  representative  community  with 
improved  notice  of  the  conduct  we  view 
as  inappropriate,  and  supply  SSA  with 
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the  tools  to  address  representatives' 
conduct  that  falls  below  our  published 
standards. 

5.  Several  individuals  were  confused 
about  the  addition  of  the  word  'retain" 
in  what  are  now  proposed 
§§  404.1740(c)(2)  and  416.1540(c)(2). 
which  state  that  a  representative  shall 
not  "(kjnowingly  charge,  collect  or 
retain  *   *   •  any  fee  for 
representational  services  in  violation  of 
applicable  law  or  regulation."  They 
questioned  whether  this  was  a  change  in 
SSA's  policy  permitting  representatives 
to  collect  money  toward  payment  of 
their  fees  before  any  fee  is  authorized, 
as  long  as  the  collection  is  placed  in  a 
trust  or  escrow  account. 

This  is  not  a  policy  change.  Social 
Security  Ruling  (SSR)  82-39  still 
permits  representatives  to  solicit  from 
claimants  a  deposit  of  money  into  a 
trust  or  escrow  account  as  a  means  of 
assuring  payment  of  the  fees  for  services 
in  connection  with  such  representation, 
as  long  as  the  claimant  willingly  enters 
into  the  trust  or  escrow  agreement  and 
willingly  deposits  the  money  in  the 
trust  or  escrow  account;  none  of  the 
money  in  the  account  is  paid  over  to  the 
representative  unless  and  until  SSA 
authorizes  a  fee,  and  then  only  in  an 
amount  up  to,  but  not  exceeding,  the 
authorized  fee;  and  any  funds  in  the 
account  in  excess  of  the  authorized  fee 
are  refunded  promptly  to  the  claimant. 

We  have  added  the  word  "retain"  to 
cover  those  situations  in  which  the 
representative  has  charged  or  collected 
a  fee  and  has  improperly  retained  the 
fee  despite  a  claimant's  or  SSA's  request 
for  refund.  If  a  representative  places  the 
money  charged  and  collected  from  a 
claimant  into  a  trust  or  escrow  account, 
and  complies  with  the  conditions  set 
forth  in  SSR  82-39,  we  will  not  consider 
that  money  to  be  an  improperly  retained 
fee. 

6.  A  few  individuals  were  concerned 
with  what  are  now  proposed 
§§  404.1740(c)(3)  and  416.1540(c)(3). 
which  prohibit  representatives  from 
knowingly  making  or  participating  in 
the  making  or  presentation  of  false  oral 
or  written  statements,  assertions  or 
representations  about  a  material  fact 
concerning  a  matter  within  our 
jurisdiction.  They  suggested  that  it 
required  them  to  be  a  guarantor  of  a 
claimant's  testimony,  or  to  impeach 
their  own  client  if  they  suspected  that 
the  client  was  presenting  false  evidence 
or  testimony. 

This  prohibition  applies  only  to 
knowing  presentations  of  false 
statements.  There  already  exist  both 
criminal  and  civil  penalties  for 
knowingly  making  or  participating  in 
the  making  of  false  representations  to  a 


claimant  or  to  SSA.  (See  18  U.S.C.  1001 
and  sections  208  and  1129  of  the  Act.) 
By  incorporating  this  prohibition  in  our 
rules  of  conduct,  we  place 
representatives  on  notice  that,  in 
addition  to  the  criminal  and  civil 
sanctions  possible  for  this  misconduct, 
the  making  or  presentation  of  such  false 
statements  also  may  lead  to  their 
suspension  or  disqualification  from 
representing  claimants  in  matters  before 
us. 

We  do  not  place  an  affirmative  duty 
on  representatives  to  impeach  their 
clients  or  guarantee  a  client's  honesty. 
Nonetheless,  we  do  expect 
representatives  who  practice  before  us 
not  to  knowingly  prompt,  encourage  or 
engage  in  false  or  misleading 
representations  about  material  facts  in 
connection  with  the  representation  of  a 
claimant. 

7.  Several  individuals  expressed 
concern  about  what  are  now  proposed 
§§  404.1740(c)(4)  and  416.1540(c)(4), 
which  prohibit  willfully  or  negligently 
delaying,  or  causing  to  be  delayed,  the 
processing  of  a  claim.  They  suggested 
that  it  was  overly  broad,  and  could  be 
interpreted  to  prohibit  even  such 
rea-sonable  delays  as  scheduling 
conflicts,  illness,  family  emergency  and 
claimants'  continuing  treatment. 

Black's  Law  Dictionary  defines  an  act 
or  omission  as  willfully  done  "if  done 
voluntarily  and  intentionally  and  with 
the  specific  intent  to  do  something  the 
law  forbids,  or  with  the  specific  intent 
to  fail  to  do  something  the  law  requires 
to  be  done."  It  includes  actions  engaged 
in  with  a  bad  motive  or  purpose,  with 
indifference  to  the  natural 
consequences,  or  without  justifiable 
excuse.  A  negligent  action  involves  the 
failure  to  exhibit  the  conduct  or  care  a 
reasonable  person  would  exhibit  under 
similar  circumstances.  It  is 
characterized  chiefly  by  inadvertence, 
thoughtlessness  and  inattention. 
Under  our  proposed  standard 
prohibiting  willful  or  negligent  delay, 
SSA  does  not  intend  to  penalize 
reasonable  or  justifiable  delays,  or 
delays  that  may  occur  even  when 
reasonable  care  is  taken  in  claim 
preparation.  In  determining  whether  a 
representative  has  violated  this  rule  we 
will  look  to  the  gravity  of  the  act  or 
omission,  the  consequences  for  the 
claimant,  whether  the  behavior  reflects 
a  pattern  or  practice,  and  other  factual 
circumstances  particular  to  the  matter. 

8.  The  draft  proposal  had  language 
prohibiting  representatives  from 
engaging  in  disruptive,  defiant  or 
confrontational  behavior  or  repeated 
challenges  to  the  presiding  official's 
authority,  which  clearly  exceed  the 
bounds  of  zealous  advocacy.  Many 


individuals  found  this  provision  to  be 
vague  and  an  interference  with  their 
duty  to  provide  zealous  advocacy. 

In  response  to  these  concerns,  we 
modified  the  language  in  proposed 
§§404.1740(c)(7)(ii)and 
416.1540(c)(7)(ii)  to  prohibit  "(wjillful 
behavior  which  has  the  effect  of 
improperly  disrupting  proceedings  or 
obstructing  the  adjudicative  process." 
We  envision  actionable  conduct  under 
this  provision  to  include  grossly 
undignified  or  discourteous  behavior 
and  inflammatory  language  directed  at 
the  presiding  official  which  prejudice 
the  orderly  presentation  and  reception 
of  evidence. 

This  rule  is  not  intended  to  inhibit 
zealous  advocacy  or  vigorous  dissent, 
but  to  prevent  conduct  or  language 
which  significantly  exceeds  the  bounds 
of  civility,  and  disrupts  a  proceeding.  In 
determining  whether  a  representative 
has  violated  this  provision,  we  will  look 
at  the  totality  of  the  circumstances, 
including  the  egregiousness  of  the 
conduct,  its  impact  on  the  claimant  or 
the  Agency,  possible  provocation  and 
whether  the  behavior  reflects  a  pattern 
or  practice. 

9.  The  draft  proposal  included  a 
prohibition  against  soliciting  or 
accepting  from  SSA  direct  payment  of 
fees  from  past-due  benefits,  in  violation 
of  law  or  regulation,  for  services 
performed  by  a  person  other  than  an 
attorney.  Many  individuals 
misunderstood  the  intent  of  this 
provision,  believing  that  it  meant  either 
that  non-attorney  representatives  could 
not  be  paid  for  their  representational 
services,  or  that  attorneys  could  not 
receive  direct  payment  from  SSA  for 
persons  other  than  attorneys  who 
provided  representational  services 
under  their  direct  supervision. 

Because  of  the  confusion  involving 
this  provision,  and  the  fact  that  SSA 
currently  is  considering  separate 
regulations  to  address  direct  payment  of 
fees  in  more  detail,  this  provision  is  not 
included  in  these  proposed  rules. 

10.  The  draft  proposal  contained  a 
prohibition  against  making  off-the- 
record  communications  relevant  to  the 
merits  of  an  adjudication  to  anyone 
involved  in  the  administrative  review 
process.  Many  individuals  found  this 
provision  to  be  vague  and  undefined. 
They  were  concerned  that  it  prohibited 
communications  to  SSA  in  claims  that 
had  extenuating  circumstances,  such  as 
claimants  who  were  terminally  ill  or 
suicidal.  In  their  opinion,  it  would 
unduly  formalize  nonadversarial 
proceedings,  would  foster  inefficiency 
by  requiring  increased  documentation  of 
SSA  contacts,  and  would  be  in  conflict 
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with  SSA's  goal  of  expediting  claims 
processing. 

We  agreed  that  the  provision  was 
confusing  and  possibly 
counterproductive,  so  it  is  not  included 
in  these  proposed  rules. 

11.  The  draft  proposal  also  contained 
a  prohibition  against  engaging  in 
dilatory  tactics  or  neglectful  actions 
which  are  prejudicial  to  the  fair  or 
orderly  conduct  of  oral  proceedings. 
Some  individuals  pointed  out  that  it 
was  vague  and  duplicated  an  existing 
provision.  We  agreed,  and  this  provision 
is  not  included  in  these  proposed  rules. 

Explanation  of  Revisions 

These  proposed  regulations  would 
revise  §§404.1740,  404.1745,  404.1750, 
404.1765,  404.1770,  404.1799.  416.1540, 
416.1545,  416.1550,  416.1565,  and 
416.1599. 

Proposed  §§404.174003)  and 
416.1540(b)  describe  affirmative  duties, 
which  are  certain  obligations  that  a 
representative  must  actively  perform  in 
his  or  her  representation  of  claimants  in 
matters  before  us.  We  expect  these 
affirmative  duties  to  promote  efficiency 
and  timeliness  in  assisting  the  claimant 
to  meet  the  burden  of  proving  eligibility 
for  benefits. 

Proposed  §§  404.1740(b)(1)  and 
416.1540(b)(1)  require  the  representative 
to  exercise  diligence  in  obtaining  and 
submitting  that  evidence  which  the 
claimant  wants  the  decision  maker  to 
consider  in  ruling  on  a  claim. 

Proposed  §§404.1740(b)(2)(i)  and 
416.1540(b)(2)(i)  require  that  the 
representative  provide,  upon  request, 
information  regarding  the  claimant's 
medical  treatment,  vocational  factors  or 
other  specifically  identified  matters,  or 
provide  notification  that  the  claimant 
does  not  consent  to  release  the 
information. 

Proposed  §§404.1740(b)(2)(ii)  and 
416.1540(b)(2)(ii)  require  that  the 
representative  provide,  upon  request, 
evidence  material  to  identified  issues 
which  the  representative  or  claimant 
already  has  or  may  readily  obtain.  This 
rule  requires  furnishing  evidence 
already  in  the  possession  of  the 
representative  or  claimant,  or  obtaining 
copies  of  existing  evidence  not  already 
of  record.  The  provision  also  mandates 
that  the  representative  and  claimant 
furnish  all  the  pertinent  evidence 
requested,  even  if  it  is  ostensibly 
unfavorable  to  the  claimant,  or  provide 
notification  by  the  representative  that 
the  claimant  does  not  consent  to  its 
release. 

Proposed  §§  404.1740(b)(3)  and 
416.1540(b)(3)  are  intended  to  establish 
minimum  requirements  governing  the 
competency  and  behavior  of 


representatives  in  their  dealings  with 
us.  They  seek  to  ensure  that  the 
representative  does  not  become  a 
hindrance,  either  through  ignorance  or 
willful  obstruction,  in  our  attempts  to 
provide  a  fair  and  expeditious 
disposition  of  the  claim  for  benefits. 

We  have  weighed  the  possibility  of 
testing  or  other  formal  certification 
procedures  for  non-attorney 
representatives,  but  rejected  the  idea  as 
infeasible  at  this  time.  Nonetheless,  in 
order  to  identify  those  persons  who  do 
not  possess  the  requisite  qualifications, 
we  are  considering  possible  revisions  to 
§§404.1705  and  416.1505  to  define  in 
greater  detail  the  minimum 
requirements  to  serve  as  a 
representative. 

Any  individual  who  provides  ser\ices 
as  a  representative  for  a  fee  shall  be 
expected  to  demonstrate,  in  the 
performance  of  those  .services,  sufficient 
knowledge  of  the  claims  process  to  be 
of  assistance  to  the  claimant.  Ignorance 
of  substantive  provisions  of  law  or 
procedural  requirements  shall  not  be 
considered  a  mitigating  factor  for  acts  or 
omissions  which  impede  or  disrupt  the 
efficient  and  orderly  disposition  of  a 
claim. 

Proposed  §§  404.1740(b)(3)(i)  and 
416.1540rb)(3)(i)  essentially  state  that 
the  representative  must  understand 
what  the  claimant  must  prove  in  order 
to  qualify  for  benefits,  and  know  how  to 
obtain  and  submit  evidence  regarding 
the  claim. 

Proposed  §§404.1740(b){3)(ii)  and 
416.1540(b)(3)(ii)  require  the 
representative  to  promptly  answer  our 
requests  and  communications 
pertaining  to  the  pending  claim.  It  is  not 
permissible  for  the  representative  to 
ignore  official  communications. 

Proposed  §§404.1740(b)(3)(iii)  and 
416.1540(b)(3)(iii)  require  cooperation 
in  developing  the  record,  which  may 
typically  include  transactions  requiring 
the  participation  of  the  claimant,  such 
as  consenting  to  a  treating  source's 
release  of  medical  records,  scheduling 
consultative  examinations  and 
scheduling  conferences  or  hearing  dates. 

Proposed  §§  404.1740(c)  and 
416.1540(c)  describe  prohibited  actions, 
which  are  certain  acts  or  activities  that 
a  representative  must  avoid.  In  part,  the 
prohibited  actions  incorporate  various 
statutory  provisions  set  forth  in  the  Act 
and  other  legislation. 

Proposed  §§  404.1740(c)(1)  and 
416.1540(c)(1)  are  based  on  the 
prohibitions  set  forth  in  section 
206(a)(5)  of  the  Act  and  are  self- 
explanatory.  A  representative's  honest 
mistake  would  not  be  construed  as 
knowingly  misleading  a  claimant.  In 
determining  whether  a  representative 


knowingly  misled  a  claimant,  we  will 
consider  whether  the  action  involved 
matters  that  the  representative  should 
have  known  were  untrue. 

Proposed  §§  404.1740(c)(2)  and 
416.1540(c)(2)  are  based  on  the 
provisions  of  sections  206  (a)  and  (b)  of 
the  Act  and  apply  to  all  fee  collections. 
With  regard  to  section  206(aJ(4)  of  the 
Act.  we  will  assume  in  the  absence  of 
evidence  to  the  contran,  that  work 
performed  by  support  staff  in  a  law 
office  is  performed  under  the 
supervision  of  an  attorney,  thereby 
permitting  the  attorney  to  validly  claim 
direct  payment  from  past-due  benefits 
for  those  services  in  a  title  II  claim.  This 
assumption  will  not  apply,  however, 
when  a  person  other  than  an  attornev 
appears  alone  at  a  hearmg  to  provide 
representation  on  behalf  of  a  claimant. 

In  those  cases,  the  person  shall  be 
considered  the  representative  and  will 
be  required  to  file  a  fee  petition  or  fee 
agreement  for  his  or  her  sen'ices,  and 
will  not  be  entitled  to  receive  direct 
payment  from  past-due  benefits  for  the 
representation  at  the  hearing. 

Proposed  §§404. 1740(c)(3)  and 
416.1540(c)(3)  ere  based  generally  on 
the  criminal  prohibitions  in  18  U.S.C. 
1001  and  the  provisions  governing  civil 
monetar>-  penalties  and  assessments  set 
forth  in  section  1129  of  the  Act  and  are 
self-explanator\'. 

Proposed  §§  404.1740(c)(4)  and 
416.1540(c)(4)  are  directed  against 
practices  where  willful  or  negligent  acts 
or  omissions  have  the  effect  of  delaying 
the  disposition  of  a  claim  for  benefits. 

Proposed  §§404, 1740(c)(5)  and 
416.1540(c)(5)  are  based  on  the 
provisions  of  section  1106  of  the  Act, 
which  prohibit  disclosure  by  any  person 
of  information  obtained  by  the  Agency 
in  conjunction  with  a  claim,  except  as 
may  be  authorized  by  regulations 
prescribed  bv  us. 

Proposed  §§404. 1740(c)(6)  and 
416.1540(c)(6)  prohibit  a  representative 
from  offering  or  giving  an\'thing  of  value 
to  persons  involved  in  the  adjudication 
except  as  remuneration  to  a  witness  for 
legitimate  expenses  or  for  services 
rendered.  The  intent  is  to  prevent  the 
fact  or  the  appearance  of  attempting  to 
infiuence  the  disposition  of  a  claim  by 
bestowing  gifts  or  favors  on  individuals 
in  a  position  to  materially  affect  the 
outcome. 

Proposed  §§  404.1740(c)(7)  and 
416.1540(c)(7)  are  directed  at  conduct 
undertaken  during  the  course  of  oral 
proceedings  which  is  disruptive  and 
detrimental  to  due  process  and  the 
administration  of  justice. 

Proposed  §§404,1740(c)(7)(i)  and 
416.1540{c)(7)(i)  prohibit  repeated 
instances  of  unexcused  absences  or 
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tardiness  because  such  conduct 
adversely  affects  claimants,  diminishes 
the  ability  of  the  Agency  to  operate 
efficiently  and  harms  other  applicants 
by  disrupting  hearing  schedules  and 
work  flow. 

Proposed  §§404.1740(c)(7)(ii)  and 
416.1540(c)(7)(ii)  address  deliberate  acts 
which  have  the  effect  of  disrupting  the 
proceedings  or  diverting  the  attention  of 
the  participants  from  the  purpose  of  the 
hearing  to  matters  irrelevant  to  the 
merits  of  the  case. 

Proposed  §§  404.1740(c)(7)(iii)  and 
416.1540(c)(7)(iii)  are  based  in  part  on 
the  provisions  of  section  206(a)(5)  of  the 
Act,  18  U.S.C.  Ill  and  28  CFR  64.2(x). 
They  prohibit  threatening  or 
intimidating  the  participants  in  an  oral 
proceeding  or  the  employees  assigned  to 
our  offices.  Actual  or  implied  threats  of 
violence  will  not  be  tolerated. 

Proposed  §§404.1745  and  416.1545 
explain  that  we  may  begin  proceedings 
to  susf)end  or  disqualif>'  a  person  who 
does  not  meet  our  qualifications  for  a 
representative  or  who  violates  our  rules 
and  standards  governing  representatives 
in  their  dealings  with  us. 

Proposed  §§404.1750  (a)  and  (d), 
404.1765  (a)  and  (e).  404.1799  (c)  and 
(e),  416.1550  (a)  and  (d),  416.1565  (a) 
and  (e),  and  416.1599  (c)  and  (e)  are 
being  modified  to  reflect  current  Agency 
official  titles  and  organizational 
changes. 

Proposed  §§  404.1765(g)(3)  and 
416.1565(g)(3)  are  being  revised  to 
remove  the  first  word  "not"  from  each 
paragraph.  This  corrects  errors  made 
when  the  regulations  on  representation 
of  parties  were  reorganized,  renumbered 
and  republished  on  August  5.  1980  (45 
FR  52078).  When  the  original  regulation 
was  published  as  §  404.983(f)  on  April 
26,  1969  (34  FR  6973,  6974),  it  provided 
that  "(ilf  the  individual  has  filed  an 
answer  and  if  the  hearing  officer 
believes  that  there  is  relevant  and 
material  evidence  available  which  has 
not  been  presented  at  the  hearing,  the 
hearing  officer  may  at  any  time  prior  to 
the  mailing  of  notice  of  tlfie  decision,  or 
submittal  of  a  recommended  decision, 
reopen  the  hearing  for  the  receipt  of 
such  evidence."  This  is  consistent  with 
the  preceding  language  in  §  404.983(f). 
which  states  that  if  a  representative  "has 
filed  no  answer  he  shall  have  no  right 
to  present  evidence  *   *   * ." 

In  the  1980  final  mle.  the  former 
§  404.983(f)  was  renumbered  as 
§  404.1765(f),  with  a  parallel  SSI 
provision  at  §416.1565(0  Paragraph 
(0(2)  addressed  representatives  who  do 
not  answer  charges  and  paragraph  (0(3) 
addressed  those  who  do.  Paragraph 
(0(3)  (45  FR  52078,  52093,  52108) 
contained  a  misprint,  however,  which 


read,  "If  the  representative  did  not  file 
an  answer  to  the  charges  *   *    * ."  Thus, 
paragraphs  (0(2)  and  (0(3)  were 
inconsistent  and  conflicting. 
Subsequently,  in  1991,  paragraph  (0  of 
§§404.1765  and  416.1565  was 
redesignated  as  paragraph  (g)  (56  FR 
24129,  24131,  24132). 

The  1980  misprint  substantively 
changed  the  meaning  of  current 
paragraph  (g)(3).  As  specifically 
explained  in  the  preamble  to  those 
rules,  however,  SSA  never  intended  to 
make  any  substantive  changes  in  those 
regulations.  The  regulations  were 
rewritten  for  the  purpose  of  reorganizing 
and  restating  them  more  clearly  in 
simpler  language.  The  misprint  has 
created  confusion  in  the  representative 
disciplinary  process.  Consequently,  we 
are  taking  this  opportunity  to  correct  the 
error  to  reflect  the  original  intent  of  the 
regulations. 

We  also  are  correcting  another  minor 
misprint  in  the  current  §  404.1765(g)(3) 
by  making  "decisions"  singular  for 
correctness  and  consistency  with 
§  416.1565(g)(3). 

Finally,  in  proposed  §404.1770, 
paragraphs  (a)(3)  and  (b)(3)  are  being 
amended  to  correct  a  publication  error 
that  occurred  after  paragraph  (a)(3)  was 
revised  in  1991.  As  correctly  published 
in  final  rules  on  May  29.  1991  (56  FR 
24129,  24132),  paragraph  (a)(3)  was 
revised  to  show  that  the  hearing  officer 
shall  mail  a  copy  of  the  decision  to  the 
parties  at  their  last  known  addresses. 
When  codified  in  the  1992  volume  of 
the  Code  of  Federal  Regulations, 
however,  the  revised  language  of 
paragraph  (a)(3)  was  erroneously  placed 
in  paragraph  (h)(3),  superseding  that 
existing  language  addressing  the  effect 
of  a  final  decision  imposing  a 
suspension  upon  a  representative.  With 
this  correction,  we  will  accurately 
reflect  the  language  and  purpose  of 
paragraphs  (a)(3)  and  (b)(3)  and  bring 
§  404. 1 770  into  conformity  with  its 
equivalent  §416.1570. 

Electronic  Versions 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfed  and 
will  remain  on  the  FBB  during  the 
comment  period. 


Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 


determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  they  were  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  certify  that  the  proposed  rules,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  provisions 
of  the  proposed  rules  that  involve 
entities  were  developed  to  allow  them 
to  provide  representational  services 
without  generating  any  supplemental 
reporting  requirements.  The  proposed 
rules  will  not  result  in  any  increased 
legal  accounting  or  consulting  costs  to 
small  businesses  or  small  organizations, 
will  not  adversely  affect  competition  in 
the  marketplace,  or  create  barriers  to 
entry  on  the  part  of  small  entities.  In 
fact,  these  rules  may  facilitate  such 
entry  into  the  representation  sphere. 
The  regulations  will  provide  uniform 
standards  applicable  to  all  entities  who 
engage  in  the  business  and  tend  to 
disqualify  the  unscrupulous  and  the 
incompetent  practitioners,  thereby 
expanding  demand  for  others  willing 
and  able  to  perform  the  service. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  FlexibiUty  Act,  is 
not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002,  Social  Security-- 
Retirement  Insurance;  96.004,  Social 
Security-Survivors  Insurance;  96.006, 
Supplemental  Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure,  Blind,  Disability  benefits, 
Old-Age,  Survivors  and  Disabifity 
Insurance,  Reporting  and  recordkeeping 
requirements,  Social  Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs. 
Reporting  and  recordkeeping, 
Supplemental  Security  Income  (SSI) 
requirements. 

Dated;  December  23,  1996. 
Shirley  S.  Chafer, 

Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  part  404,  subpart  R,  chapter 
in  of  title  20  of  the  Code  of  Federal 
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Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-       ) 

1.  The  authority  citation  for  subpart  R 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205(a),  206.  and  702(a)(5) 
of  the  Social  Security  Act  (42  U.S.C.  405(a), 
406.  and  902(a)(5)). 

2.  Section  404.1740  is  revised  to  read 
as  follows: 

§  404.1 740    Rules  of  conduct  and 
standards  of  responsibility  for 
representatives. 

(a)  Purpose  and  scope.  (1)  All 
attorneys  or  other  persons  acting  on 
behalf  of  a  party  seeking  a  statutory 
right  or  benefit  shall,  in  their  dealings 
with  us,  faithfully  execute  their  duties 
as  agents  and  fiduciaries  of  a  party.  A 
representative  shall  provide  competent 
assistance  to  the  claimant  and  recognize 
the  authority  of  the  Agency  to  lawfully 
administer  the  process.  The  following 
provisions  in  this  section  set  forth 
certain  affirmative  duties  and  prohibited 
actions  which  shall  govern  the 
relationship  between  the  representative 
and  the  Agency,  including  matters 
involving  our  administrative  procedures 
and  fee  collections. 

(2)  Moreover,  all  representatives  shall 
be  forthright  in  their  dealings  with  us 
and  with  the  claimant  and  shall 
comport  themselves  with  due  regard  for 
the  nonadversarial  nature  of  the 
proceedings  by  complying  with  our 
rules  and  standards,  which  are  intended 
to  ensure  orderly  and  fair  presentation 
of  evidence  and  argument. 

(b)  Affirmative  duties.  A 
representative  shall: 

(1)  Promptly  obtain  all  information 
and  evidence  which  the  claimant  wants 
to  submit  in  support  of  the  claim  and 
forward  the  same  for  consideration  as 
soon  as  practicable,  but  no  later  than  the 
due  date  designated  by  the  Agency, 
except  for  good  cause  shown; 

(2)  Comply  with  our  requests  for 
information  or  evidence  at  any  stage  of 
the  administrative  review  process  as 
soon  as  practicable,  but  no  later  than  the 
due  date  designated  by  the  Agency, 
except  for  good  cause  shown.  This 
includes  the  obligation  to: 

(i)  Provide,  upon  request, 
identification  of  all  known  medical 
sources,  updated  information  regarding 
medical  treatment,  new  or  corrected 
information  regarding  work  activity, 
other  specifically  identified  information 
pertaining  to  the  claimed  right  or 
benefit,  or  notification  by  the 
representative  after  consultation  with 


the  claimant  that  the  claimant  does  not 
consent  to  the  release  of  some  or  all  of 
the  material;  and 

(ii)  Provide,  upon  request,  all 
evidence  and  documentation  pertaining 
to  specifically  identified  issues  which 
the  representative  or  the  claimant  either 
has  within  his  or  her  possession  or  may 
readily  obtain,  or  notification  by  the 
representative  after  consultation  with 
the  claimant  that  the  claimant  does  not 
consent  to  the  release  of  some  or  all  of 
the  material; 

(3)  Conduct  his  or  her  dealings  in  a 
manner  which  does  not  obstruct  the 
efficient,  fair  or  orderly  conduct  of  the 
administrative  review  process, 
including  duties  to: 

(i)  Be  cognizant  of  the  matters  at  issue 
in  establishing  entitlement  or  eligibility 
to  the  claimed  right  or  benefit,  and 
knowledgeable  of  our  evidentiary  and 
procedural  requirements  in  order  to 
provide  competent  assistance  to  the 
partv  he  or  she  represents; 

(iii  Provide  timely  and  responsive 
answers  to  requests  from  the  Agency  for 
information  pertinent  to  processing  of 
the  claim;  and 

(iii)  Cooperate  with  our  attempts  to 
obtain  information  and  documentation, 
or  complete  processing  requirements  for 
a  claimed  right  or  benefit. 

(c)  Prohibited  actions.  A 
representative  shall  not: 

(1)  In  any  manner  or  by  any  means 
threaten,  coerce,  intim.idate,  deceive  or 
knowingly  mislead  a  claimant,  or 
prospective  claimant  or  beneficiar\', 
regarding  benefits  or  other  rights  under 
the  Act; 

(2)  Knowingly  charge,  collect  or 
retain,  or  make  any  arrangement  to 
charge,  collect  or  retain,  from  any 
source,  directly  or  indirectly,  any  fee  for 
representational  services  in  violation  of 
applicable  law  or  regulation; 

(3)  Knowingly  malce  or  present,  or 
participate  in  the  making  or 
presentation  of,  false  oral  or  written 
statements,  assertions  or  representations 
about  a  material  fact  concerning  a 
matter  within  our  jurisdiction; 

(4)  Willfully  or  negligently  delay,  or 
cause  to  be  delayed,  by  any  act  or 
omission,  without  good  cause,  the 
processing  of  a  claim  at  any  stage  of  the 
administrative  review  process; 

(5)  Divulge,  except  as  may  be 
authorized  by  regulations  prescrit)ed  by 
us,  any  information  we  furnish  or 
disclose  about  a  claim  or  prospective 
claim  of  another  person; 

(6)  Attempt  to  influence,  directly  or 
indirectly,  the  outcome  of  a  decision, 
determination  or  other  administrative 
action  by  offering  or  granting  a  loan, 
gift,  entertainment  or  anything  of  value 
to  a  presiding  official.  Agency  employee 


or  witness  who  is  or  m.ay  reasonably  be 
expected  to  be  involved  in  the 
administrative  review  process,  except  as 
reimbursement  for  legitimately  incurred 
expenses  or  lawful  compensation  for  the 
services  of  an  expert  witness  retained  on 
a  non-con'ingency  basis  to  provide 
evidence;  or 

(7)  Engage  in  actions  or  behavior 
prejudicial  to  the  fair  and  orderly 
conduct  of  oral  proceedings,  including 
but  not  limited  to: 

(i)  Repeated  instances  of  unauthorized 
absences,  or  persistent  tardiness  at 
scheduled  proceedings; 

(ii)  Willful  behavior  which  has  the 
effect  of  improperly  disrupting 
proceedings  or  obstructing  the 
adjudicative  process;  and 

(iii)  Threatening  or  intimidating 
language,  gestures  or  actions  directed  at 
a  presiding  official,  witness  or  Agency 
employee. 

3.  Section  404.1745  is  revised  to  read 
as  follows: 

§  404. 1 745    Violations  of  our  requirements, 
rules,  or  standards. 

When  we  have  evidence  that  a 
representative  fails  to  meet  our 
qualification  requirements  or  has 
violated  the  rules  governing  dealings 
with  us.  we  may  begin  proceedings  to 
suspend  or  disqualify  that  individual 
from  acting  in  a  representational 
capacity  before  us.  We  may  file  charges 
seeking  such  sanctions  when  we  have 
evidence  that  a  representative: 

(a)  Does  r  it  meet  the  qualif>-ing 
requirements  described  in  §404.1705: 

(b)  Has  violated  the  affirmative  duties 
or  engaged  in  the  prohibited  actions  set 
forth  in  §404.1740;  or 

(c)  Has  been  convicted  of  a  violation 
under  sectir  ;  206  of  the  Act. 

4.  Section  404.1750  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§  404.1 750    Nottce  of  charges  against  a 
representativ  . 

(a)  The  Deputy  Commissioner  for 
Programs.  P  licy.  Evaluation  and 
Communications  (or  other  official  the 
Commissioner  may  designate),  or  his  or 
her  designee,  will  prepare  a  notice 
containing  ?  Uatemeni  of  charges  that 
constitutes  me  basis  for  the  proceeding 
against  the  representative. 

*  •         *         •         * 

(d)  The  Deputy  Commissioner  for 
Programs,  Polic\',  Evaluation  and 
Communications  (or  other  official  the 
Commissioner  may  designate),  or  his  or 
her  designee,  may  extend  the  30-day 
period  for  good  cause. 

•  •         »         •         • 

5.  Section  404.1765  is  amended  by 
revising  paragraph  (a),  the  second 
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and  paragraph 


§  404.1 765    Hearing  on  charges. 

(a)  Scheduling  the  hearing.  If  the 
Deputy  Commissioner  for  Programs. 
Policy,  Evaluation  and  Comn.unications 
(or  other  official  the  Commissioner  may 
designate),  or  his  or  her  designee,  does 
not  take  action  to  withdraw  the  charges 
W'ithin  15  days  after  the  date  on  which 
the  representative  filed  an  answer,  we 
will  hold  a  hearing  and  make  a  decision 
on  the  charges. 
•        •        •        *        • 

(e)  Parties.  *  *  *  The  Deputy 
Commissioner  for  Programs.  Policy. 
Evaluation  and  Communications  (or 
other  official  the  Commissioner  may 
designate),  or  his  or  her  designee,  shall 
also  be  a  party  to  the  hearing. 


(g)  *  *  * 

(3)  If  the  representative  did  file  an 
answer  to  the  charges,  and  if  the  hearing 
officer  believes  that  there  is  material 
evidence  available  that  was  not 
presented  at  the  hearing,  the  hearing 
officer  may  at  any  time  before  mailing 
notice  of  the  hearing  decision  reopen 
the  hearing  to  accept  the  additional 
evidence. 
*        «         •         •         . 

6.  Section  404.1770  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(3)  and  by  revising  paragraph  (b)(3)  to 
read  as  follows: 

§404.1770    Decision  by  hearing  officer. 

(a)  *  *  * 

(3)  The  hearing  officer  shall  mail  a 
copy  of  the  decision  to  the  parties  at 
their  last  known  addresses  *  *  * 

(b)"  • 

(3)  If  the  final  decision  is  that  a 
person  is  suspended  for  a  specified 
period  of  time  from  being  a 
representative  in  dealings  with  us.  he  or 
she  will  not  be  permitted  to  represent 
anyone  in  dealings  with  us  during  the 
period  of  suspension  unless  authorized 
to  do  so  under  the  provisions  ot 
§404.1799. 

7.  Section  404.1799  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  and  the  second  sentence  of 
paragraph  (e)  to  read  as  follows: 

§  404.1 799    Reinstatement  after 
suspension  or  disqualification— period  of 
suspension  not  expired. 
•         *         •         »         . 

(c)  The  Appeals  Council  shall  allow 
the  Deputy  Commissioner  for  Programs, 
Policy,  Evaluation  and  Communications 
(or  other  official  the  Commissioner  may 
designate),  or  his  or  her  designee,  upon 
notification  of  receipt  of  the  request.  30 
days  in  which  to  present  a  written 


report  of  any  experiences 
suspended  or  disqualified 
subsequent  to  that  persor 
or  disqualification.  *  *  * 


th  the 

;rson 

uspension 


(e)  *  *  *  It  shall  also  mail  a  copy  to 
the  Defjuty  Commissioner  for  Programs. 
Policy.  Evaluation  and  Communications 
(or  other  official  the  Commissioner  may 
designate),  or  his  or  her  designee. 
*         *        *         •         * 

For  the  reasons  set  forth  in  the 
preamble,  part  416,  subpart  O.  chapter 
m  of  title  20  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND.  AND  DISABLED 

8.  The  authority  citation  for  subpart  O 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5)  and  16.31  (d)  of 
the  Social  Security  Act  (42  U.S.C.  902(a)(5] 
and  1383(d)). 

9.  Section  416.1540  is  revised  to  read 
as  follows: 

§416  1540    Rules  of  conduct  and 
standards  of  responsibility  for 
representatives. 

(aj  Purpose  and  scope.  (1)  All 
attorneys  or  other  persons  acting  on 
behalf  of  a  party  seeking  a  statutor>^ 
right  or  benefit  shall,  in  their  dealings 
with  us.  faithfully  execute  their  duties 
as  agents  and  fiduciaries  of  a  party.  A 
representative  shall  provide  competent 
assistance  to  the  claimant  and  recognize 
the  authority  of  the  Agency  to  lawfully 
administer  the  process.  The  following 
provisions  in  this  section  set  forth 
certain  affirmative  duties  and  prohibited 
actions  which  shall  govern  the 
relationship  between  the  representative 
and  the  Agency,  including  matters 
involving  our  administrative  procedures 
and  fee  collections. 

(2)  Moreover,  all  representatives  shall 
be  forthright  in  their  dealings  with  us 
and  with  the  claimant  and  shall 
comport  themselves  with  due  regard  for 
the  nonadversarial  nature  of  the 
proceedings  by  complying  with  our 
rules  and  standards,  which  are  intended 
to  ensure  orderly  and  fair  presentation 
of  evidence  and  argument. 

(b)  Affirmative  duties.  A 
representative  shall: 

(1)  Promptly  obtain  all  information 
and  evidence  which  the  claimant  wants 
to  submit  in  support  of  the  claim  and 
forward  the  same  for  consideration  as 
soon  as  practicable,  but  no  later  than  the 
due  date  designated  by  the  Agency, 
except  for  good  cause  shown; 

(2)  Comply  with  our  requests  for 
information  or  evidence  at  any  stage  of 


the  administrative  review  process  as 
soon  as  practicable,  but  no  later  than  the 
due  date  designated  by  the  Agency, 
except  for  good  cause  shown.  This 
includes  the  obligation  to: 

(i)  Provide,  upon  request, 
identification  of  all  known  medical 
sources,  updated  information  regarding 
medical  treatment,  new  or  corrected 
information  regarding  work  activity, 
other  specifically  identified  information 
pertaining  to  the  claimed  right  or 
benefit,  or  notification  by  the 
representative  after  consultation  with 
the  claimant  that  the  claimant  does  not 
consent  to  the  release  of  some  or  all  of 
the  material;  and 

(ii)  Provide,  upon  request,  all 
evidence  and  documentation  pertaining 
to  specifically  identified  issues  which 
the  representative  or  the  claimant  either 
has  within  his  or  her  possession  or  may 
readily  obtain,  or  notification  by  the 
representative  after  consultation  with 
the  claimant  that  the  claimant  does  not 
consent  to  the  release  of  some  or  all  of 
the  material; 

(3)  Conduct  his  or  her  dealings  in  a 
manner  which  does  not  obstruct  the 
efficient,  fair  or  orderly  conduct  of  the 
administrative  review  process, 
including  duties  to: 

(i)  Be  cognizant  of  the  matters  at  issue 
in  establishing  entitlement  or  eligibility 
to  the  claimed  right  or  benefit,  and 
knowledgeable  of  our  evidentiary  and 
procedural  requirements  in  order  to 
provide  competent  assistance  to  the 
party  he  or  she  represents; 

(ii)  Provide  timely  and  responsive 
answers  to  requests  from  the  Agency  for 
information  pertinent  to  processing  of 
the  claim;  and 

(iii)  Cooperate  with  our  attempts  to 
obtain  information  and  documentation, 
or  complete  processing  requirements  for 
a  claimed  right  or  benefit. 

(c)  Prohibited  actions.  A 
representative  shall  not: 

(1)  In  any  manner  or  by  any  means 
threaten,  coerce,  intimidate,  deceive  or 
knowingly  mislead  a  claimant,  or 
prospective  claimant  or  beneficiar>', 
regarding  benefits  or  other  rights  under 
the  Act; 

(2)  Knowingly  charge,  collect  or 
retain,  or  make  any  arrangement  to 
charge,  collect  or  retain,  from  any 
source,  directly  or  indirectly,  any  fee  for 
representational  services  in  violation  of 
applicable  law  or  regulation; 

(3)  Knowingly  make  or  present,  or 
participate  in  the  making  or 
presentation  of,  false  oral  or  written 
statements,  assertions  or  representations 
about  a  material  fact  concerning  a 
matter  within  our  jurisdiction; 

(4)  Willfully  or  neghgently  delay,  or 
cause  to  be  delayed,  by  any  act  or 
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omission,  without  good  cause,  the 
processing  of  a  claim  at  any  stage  of  the 
administrative  review  process; 

(5)  Divulge,  except  as  may  be 
authorized  by  regulations  prescribed  by 
us,  any  information  we  furnish  or 
disclose  about  a  claim  or  prospective 
claim  of  another  person; 

(6)  Attempt  to  influence,  directly  or 
indirectly,  the  outcome  of  a  decision, 
determination  or  other  administrative 
action  by  offering  or  granting  a  loan, 
gift,  entertainment  or  anything  of  value 
to  a  presiding  official.  Agency  employee 
or  witness  who  is  or  may  reasonably  be 
expected  to  be  involved  in  the 
administrative  review  process,  except  as 
reimbursement  for  legitimately  incurred 
expenses  or  lawful  compensation  for  the 
services  of  an  expert  witness  retained  on 
a  non-contingency  basis  to  provide 
evidence;  or 

(7)  Engage  in  actions  or  behavior 
prejudicial  to  the  fair  and  orderly 
conduct  of  oral  proceedings,  including 
but  not  limited  to: 

(i)  Repeated  instances  of  unauthorized 
absences,  or  persistent  tardiness  at 
scheduled  proceedings; 

(ii)  Willful  behavior  which  has  the 
effect  of  improperly  disrupting 
proceedings  or  obstructing  the 
adjudicative  process;  and 

(iii)  Threatening  or  intimidating 
language,  gestures  or  actions  directed  at 
a  presiding  official,  witness  or  Agency 
employee. 

10.  Section  416.1545  is  revised  to  read 
as  follows: 

§416.1545    Violations  of  our  requirements, 
rules,  or  standards. 

When  we  have  evidence  that  a 
representative  fails  to  meet  our 
qualification  requirements  or  has 
violated  the  rules  governing  dealings 
with  us,  we  may  begin  proceedings  to 
suspend  or  disqualify  that  individual 
from  acting  in  a  representational 
capacity  before  us.  We  may  file  charges 
seeking  such  sanctions  when  we  have 
evidence  that  a  representative: 

(a)  Does  not  meet  the  qualifying 
requirements  described  in  §416.1505; 

fb)  Has  violated  the  affirmative  duties 
or  engaged  in  the  prohibited  actions  set 
forth  in  §416.1540;  or 

(c)  Has  been  convicted  of  a  violation 
under  section  1631(d)  of  the  Act. 

11.  Section  416.1550  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows; 

§416.1550    Notice  Of  Charges  against  a 
representative. 

(a)  The  Deputy  Commissioner  for 
Programs,  Policy,  Evaluation  and 
Conununications  (or  other  official  the 
Commissioner  may  designate),  or  his  or 


her  designee,  will  prepare  a  notice 
containing  a  statement  of  charges  that 
constitutes  the  basis  for  the  proceeding 
against  the  representative. 

«        *        «         *         « 

(d)  The  Deputy  Commissioner  for 
Programs,  Policy,  Evaluation  and 
Communications  (or  other  official  the 
Commissioner  may  designate),  or  his  or 
her  designee,  may  extend  the  30-day 
period  for  good  cause. 

*  *        •        *        • 

12.  Section  416.1565  is  amended  by 
revising  paragraph  (a),  the  second 
sentence  of  paragraph  (e),  and  paragraph 
(g)(3)  to  read  as  follows: 

§  416.1 565    Hearing  on  charges. 

(a)  Scheduling  the  hearing.  If  the 
Deputy  Commissioner  for  Programs. 
Policy,  Evaluation  and  Communications 
(or  other  official  the  Commissioner  may 
designate),  or  his  or  her  designee,  does 
not  take  action  to  withdraw  the  charges 
within  15  days  after  the  date  on  which 
the  representative  filed  an  answer,  we 
will  hold  a  hearing  and  make  a  decision 
on  the  charges. 

*  •        *        «        * 

(e)  Parties.  *   *   *  The  Deputy 
Commissioner  for  Programs,  Policy, 
Evaluation  and  Communi  cations  (or 
other  official  the  Commissioner  may 
designate),  or  his  or  her  designee,  shall 
also  be  a  party  to  the  hearing. 

*  *         *         •        • 

(g)*   *   * 

(3)  If  the  representative  did  file  an 

answer  to  the  charges,  and  if  the  hearing 

officer  believes  that  there  is  material 

evidence  available  that  was  not 

presented  at  the  hearing,  the  hearing 

officer  may  at  any  time  before  mailing 

notice  of  the  hearing  decision  reopen 

the  hearing  to  accept  the  additional 

evidence. 

*  •         •         •         * 

13.  Section  416.1599  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  and  the  second  sentence  of 
paragraph  (e)  to  read  as  follows; 

§416.1599    Reinstatement  after 
suspension  or  disqualification — period  of 
suspension  not  expired. 

*  *         *         *         • 

(c)  The  Appeals  Council  shall  allow 
the  Deputy  Commissioner  for  Programs. 
Policy,  Evaluation  and  Communications 
(or  other  official  the  Commissioner  may 
designate),  or  his  or  her  designee,  upon 
notification  of  receipt  of  the  request.  30 
days  in  which  to  present  a  written 
report  of  any  experiences  with  the 
suspended  or  disqualified  person 
subsequent  to  that  person's  suspension 
or  disqualification.  *    *   * 


(e)  *   *   *  It  shall  also  mail  a  copy  to 
the  Deputy  Commissioner  for  Programs, 
Policy.  Evaluation  and  Communications 
(or  other  official  the  Commissioner  may 
designate),  or  his  or  her  designee. 
•        •         •         •         t 
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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
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Continuity  of  Interest  and  Business 
Enterprise 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  proposes  rules 
pro\'iding  that  for  certain 
reorganizations,  transfers  by  the 
acquiring  corporation  of  target  assets  or 
stock  to  certain  controlled  corporations, 
and  under  prescribed  conditions, 
transfers  of  target  assets  to  partnerships. 
will  not  disqualif>-  the  transaction  from 
satisf\ing  the  continuity  of  interest  and 
continuity  of  business  enterprise 
requirements.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Comments  must  be  received  by 
April  3.  1997.  Requests  to  speak  and 
outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for 
Wednesday.  May  7,  1997  must  be 
received  by  Wednesday.  April  16.  1997. 
ADDRESSES:  Send  submissions  to 
CC:DOM;CORP;R  (REG-252233-96). 
room  5228,  Internal  Revenue  Service, 
POB  7604.  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  b  a.m  and  5  p.m.  to 
CC:DOM;CORP;R  (REG-252233-96), 
Courier's  Desk,  Internal  Revenue 
Service.  1111  Constitution  .^venue, 
NW.,  Washington,  DC.  .'Mtematively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selectmg  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  the  Auditorium. 
Internal  Revenue  Building.  1111 
Constitution  Avenue  NW..  Washington 
DC. 
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FOn  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Marlene 
Peake  Oppenheim,  (202)  622-7750; 
concerning  submissions  and  the 
hearing,  Christina  Vasquez.  (202)  622- 
6808  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  368.  The  proposed  regulations 
establish  rules  providing  that  for  certain 
reorganizations  transfers  by  the 
acquiring  corporation  of  target 
corporation  assets  or  stock  to  certain 
controlled  corporations  and  under 
prescribed  conditions  transfers  of  target 
assets  to  partnerships,  will  not 
disqualify  the  transaction  from 
satisfying  the  continuity  of  interest  and 
continuity  of  business  enterprise 
requirements. 

Explanation  of  Proposed  Regulations 

A.  Remote  Continuity  of  Interest 

1.  Overview 

The  Internal  Revenue  Code  of  1986 
(Code)  provides  general  nonrecognition 
treatment  for  reorganizations 
specifically  described  in  section  368  of 
the  Code.  Literal  compliance  with  the 
statutory  requirements  is  not  sufficient, 
however,  for  nonrecognition  treatment. 

The  Supreme  Court,  in  Groman  v. 
Commissioner.  302  U.S.  82  (1937),  and 
Helvehng  v.  Bashford.  302  U.S.  454 
(1938).  established  the  basis  of  what  has 
become  known  as  the  "remote 
continuity  of  interest  doctrine,"  Under 
this  doctrine,  stock  consideration 
received  by  the  target  corporation's  (T) 
shareholders  does  not  provide 
continuity  unless  the  target  assets  or 
stock  are  ultimately  held  by  the 
corporation  that  issued  the  stock.  Thus, 
if  T  transfers  its  a.ssets  to  an  acquiring 
corporation  (P),  in  exchange  for  stock  of 
the  corporation  controlling  P  (see 
Groman].  or  if  P  acquires  the  T  assets 
but  pursuant  to  the  plan  of 
reorganization  transfers  them  to  a 
controlled  subsidiary  (S)  (see  Bashford). 
the  continuity  of  interest  requirement  is 
not  satisfied. 

Congress  has  substantially  limited  the 
remote  continuity  of  interest  doctrine. 
In  1954.  Congress  enacted  section 
368(a)(2)(C)  which  provides  that  P's 
transfer  of  T  assets  acquired  in  a 
reorganization  under  section 
368(a)(1)(A)  (merger  or  consolidation)  or 
section  368(a)(1)(C)  (asset  acquisition)  to 
S  does  not  disqualify-  the  reorganization 
Section  368(a)(l)(C)'was  also  amended 
to  provide  that  P  can  acquire  T  assets 


directly  in  exchange  for  voting  stock  of 
a  corporation  in  control  of  P  (a 
triangular  C  reorganization). 
In  the  1960s,  the  Treasury 
Department  and  IRS  issued  several 
revenue  rulings  attempting  to  clarify  to 
what  extent  the  remote  continuity 
doctrine  had  remaining  vitality.  Where 
the  guidance  held  that  the  remote 
continuity  doctrine  applied  to 
disqualify  the  transaction  from 
reorganization  treatment,  Congress  at 
times  responded  by  amending  the 
relevant  Code  section  and  overturning 
the  result.  For  example.  Rev.  Rul.  63- 
234  (1963-2  C.B.  148)  held  that  remote 
continuity  remained  an  issue  for  section 
368(a)(1)(B)  reorganizations.  The 
following  year  Congress  responded  by 
amending  section  368(a)(1)(B), 
permitting  P  to  acquire  T's  stock  in 
exchange  for  stock  of  the  corporation 
controlling  P  (a  triangular  B 
reorganization).  Congress  also  amended 
section  368(a)(2)(C)  to  provide  that  P 
can  transfer  T  stock  acquired  in  a 
reorganization  under  section 
368(a)(1)(B)  to  S  without  disqualifying 
the  reorganization. 

Similarlv.  when  Rev.  Rul.  67-326 
(1967-2  C.B.  143)  held  that  a  merger  of . 
T  into  S  in  exchange  for  stock  of  the 
corporation  controlling  S  (a  forward 
triangular  merger)  violated  the 
continuity  of  interest  doctrine.  Congress 
responded  in  the  following  year  by 
enacting  section  368(a)(2)(D).  which 
provides  that  a  forward  triangular 
merger  qualifies  as  a  section 
368(a)(1)(A)  reorganization. 

In  contrast.  Rev.  Rul.  64-73  (1964-1 
C.B.  142)  held  that  a  transaction 
qualified  as  a  section  368(a)(1)(C) 
reorganization  where  P  and  P's  second 
tier  subsidiary  acquired  all  the  T  assets 
in  exchange  for  P  stock.  The  transaction 
was  viewed  as  an  acquisition  of 
substantially  all  the  T  assets  by  P. 

2.  Transfers  of  T  Assets  or  Stock  to 
Controlled  Corporations 

The  proposed  regulations  curtail  the 
remote  continuity  of  interest  doctrine  by 
providing  that  assets  can  be  transferred 
among  members  of  a  "qualified  group." 
A  qualified  group  consists  of  one  or 
more  chains  of  corporations  connected 
through  stock  ownership  with  the 
"issuing  corporation.  "  but  only  if  the 
issuing  corporation  owns  directly  stock 
meeting  the  requirements  of  section 
368(c)  in  at  least  one  other  corporation, 
and  stock  meeting  the  requirements  of 
section  368(c)  in  each  of  the 
corporations  (except  the  issuing 
corporation)  is  owned  diredly  by  one  of 
the  other  corporations.  The  issuing 
corporation  is  the  acquiring  corporation 
(as  that  term  is  used  in  section  368(a)), 


except  in  transactions  where  use  of 
stock  of  a  corporation  in  control  of  the 
acquiring  corporation  is  permitted. 
Where  stock  of  the  controlling 
corporation  is  used,  the  controlling 
corporation  is  the  issuing  corporation. 

"The  proposed  regulations  generally 
permit  transfers  or  successive  transfers 
of  assets  or  stock  to  members  of  the 
quahfied  group.  Thus,  continuity  of 
interest  is  not  violated  where  there  are 
transfers  or  successive  transfers  of  T 
stock  (or  transfers  of  the  T  assets  after 
a  T  stock  acquisition)  or  T  assets  (or 
transfers  of  the  acquiring  corporation's 
stock  after  a  T  asset  acquisition)  among 
members  of  the  qualified  group.  The 
Treasury  Department  and  IRS  solicit 
comments  on  whether  the  qualified 
group  should  be  defined  other  than  by 
reference  to  section  368(c). 

The  proposed  regulations  are  limited 
to  asset  or  stock  transfers  following 
transactions  that  otherwise  qualify  as 
section  368(a)(1)  (A).  (B),  (C),  or  (G) 
(meeting  the  requirements  of  sections 
354(b)(1)(A)  and  (B))  reorganizations 
(covered  reorganizations).  Section 
368(a)(2)(C)  by  its  terms  does  not  apply 
to  acquisitive  section  368(a)(1)(D)  or 
section  368(a)(1)(F)  reorganizations.  The 
Treasury  Department  and  IRS  solicit 
comments  as  to  whether  the  rules  in  the 
proposed  regulations  should  be 
extended  to  these  other  reorganization 
provisions  or  to  section  355  divisive 
transactions. 

3.  Transfer  of  T  Assets  to  a  Partnership 

Whether  the  transfer  of  assets  to  a 
partnership  (PRS)  by  the  corporate 
transferor  partner  (PTR)  disqualifies  an 
otherwise  qualifying  covered 
reorganization  depends  in  part  on 
whether  PRS  is  viewed  as  an  aggregate 
of  its  partners  or  as  an  entity  separate 
from  the  partners.  The  treatment  of  PRS 
as  an  aggregate  or  entity  must  be 
determined  on  the  basis  of  the 
characterization  most  appropriate  for 
the  situation.  H.R.  Conf.  Rep.  No.  2543. 
83d  Cong.,  2d  Sess.  59  (1954),  Cf. 
§  1.701-2(e)(l)  of  the  Income  Tax 
Regulations. 

The  Treasury  Department  and  IRS 
believe  it  is  appropriate  to  treat  PRS  as 
an  aggregate  of  its  partners  in  analyzing 
a  transaction  with  respect  to  continuity 
of  interest.  Thus,  the  proposed 
regulations  provide  that  PTR's  transfer 
of  T  assets  to  PRS  does  not  violate  the 
continuity  of  interest  requirement. 
The  proposed  regulations  do  not 
permit  the  transfer  of  stock  to  PRS 
where  the  Code  imposes  a  control 
requirement  in  section  368.  See  sections 
368(a)(1)(B)  and  (C),  sections 
368(a)(2)(D)  and  (E),  and  section 
368(a)(2)(C).  In  addition,  the  transfer  of 
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T  assets  to  PRS  may  violate  the 
continuity  of  business  enterprise 
(COBE)  requirement. 

B.  Continuity  of  Business  Enterprise 

1.  Overview 

Section  1. 368-1  (b)  requires  that 
reorganizations  afford  a  continuity  of 
business  enterprise  under  modified 
corporate  form.  COBE  requires  that  P 
either  (i)  continue  T's  historic  business 
(business  continuity)  or  (ii)  use  a 
significant  portion  of  T's  historic 
business  assets  in  a  business  (asset 
continuity).  §  1.368-l(d)(2).  The 
proposed  regulations  provide  a 
framework  for  applying  the  existing 
COBE  regulations  to  situations  where 
the  T  assets  or  stock  are  transferred  to 
certain  controlled  corporations  or  assets 
are  transferred  to  partnerships. 

2.  Transfer  of  T  Assets  or  Stock  to  a 
Controlled  Corporation 

The  proposed  regulations  provide 
that,  under  prescribed  conditions,  COBE 
is  not  violated  by  reason  of  the  fact  that 
part  or  all  of  the  T  assets  or  stock  are 
transferred  among  members  of  a 
qualified  group.  Thus,  the  COBE 
requirement  is  not  violated  where  there 
are  transfers  or  successive  transfers  of  T 
stock  (or  transfers  of  the  T  assets  after 
a  T  stock  acquisition)  or  T  assets  (or 
transfers  of  the  acquiring  corporations 
stock  after  a  T  asset  acquisition)  among 
members  of  the  qualified  group. 

3.  Transfer  of  T  Assets  to  a  Partnership 

The  proposed  regulations  provide 
that,  under  prescribed  conditions,  COBE 
is  not  violated  by  reason  of  the  fact  that 
part  or  all  of  the  T  assets  are  transferred 
to  PRS  by  PTR.  The  proposed 
regulations  adopt  an  aggregate  approach 
in  determining  whether  COBE  has  been 
satisfied  when  T  assets  are  transferred  to 
PRS  following  a  T  asset  or  T  stock 
acquisition.  Thus,  the  proposed 
regulations  provide  that  for  purposes  of 
the  business  continuity  test,  PTR  will  be 
treated  as  conducting  a  business  of  PRS 
if  PTR  has  active  and  substantial 
management  functions  as  a  partner  with 
regard  to  the  business  (cf.  Rev.  Rul.  92- 
17  (1992-1  C.B.  142))  or  if  PTR's 
partnership  interest  in  PRS  represents  a 
significant  interest  in  the  PRS  business. 
Furthermore,  in  determining  whether 
PTR  satisfies  the  asset  continuity  test  (i) 
PTR  will  be  treated  as  owming  the  assets 
of  PRS  in  accordance  with  PTR's 
interest  in  PRS,  and  (ii)  PTR  will  be 
treated  as  conducting  a  business  of  PRS 
under  the  rules  applicable  to  business 
continuity. 

COBE  requires  a  facts  and 
circumstances  analysis.  Thus,  the 


proposed  regulations  also  state  that  the 
fact  that  PTR  meets  the  business 
continuity  requirements  of  §  1.36&- 
l(d)(^(i)  and  1(d)(3)  through  active  and 
substantial  management  of  a  PRS 
business  tends  to  establish  COBE,  but 
the  fact  that  PTR  conducts  a  PRS 
business  is  not  alone  sufficient. 

C.  Effect  on  Other  Authorities 

The  proposed  regulations  apply  only 
for  the  purpose  of  determining  the  effect 
that  transfers  of  assets  or  stock  following 
a  reorganization  have  on  the  continuity 
of  interest  and  COBE  requirements. 
They  do  not  address  any  other  issues 
concerning  the  qualification  of  a 
transaction  as  a  reorganization. 

Thus,  the  proposed  regulations  do  not 
expand  the  scope  of  triangular 
reorganizations.  Under  current  law,  a  T 
asset  or  stock  acquisition  in  exchange 
for  stock  of  a  grandparent  (or  higher  tier) 
corporation  does  not  qualify  as  a 
reorganization.  See  Rev.  Rul.  74-564 
(1974-2  C.B.  124)  and  Rev.  Rul.  74-565 
(1974-2  C.B.  125).  The  proposed 
regulations  do  not  change  this  result. 

The  proposed  regulations  do  not 
provide  guidance  on  whether  the 
"solely  for  voting  stock"  requirement  is 
satisfied  in  a  section  368(a)(1)(C) 
reorganization  when  a  corporation  other 
than  the  acquiring  corporation  assumes 
target  liabilities.  See  generally  Rev.  Rul. 
70-107  (1970-1  C.B.  78). 

Furthermore,  the  proposed 
regulations  do  not  modify  the  section 
381  regulations  which  provide  rules 
concerning  which  entity  inherits  the  tax 
attributes  of  T  in  an  asset  acquisition. 

The  Treasury  Department  and  IRS 
solicit  comments  on  these  issues. 

Proposed  Effective  Date 

The  revisions  and  additions  in  the 
proposed  regulations  apply  to 
transactions  occurring  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register, 
except  that  they  shall  not  apply  to 
transactions  occurring  pursuant  to  a 
written  agreement  which  is  (subject  to 
customary  conditions)  binding  on  or 
before  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 

Effect  on  Other  Documents 

The  Treasury  Department  and  IRS 
solicit  comments  on  what  IRS 
publications  should  be  modified  or 
obsoleted  when  the  proposed 
regulations  are  published  as  final 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulator^'  action  as  defined 


in  EO  12866.  Therefore,  a  regulator)- 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6J  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemakmg  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  en  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  copies)  that  are  submitted  timely 
to  the  Internal  Revenue  Ser\'ice. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  din'Ctly  to  the  IRS  Internet 
site  at  http;//\vww. irs.ustreas.gov/prod/ 

tax regs/comments.html  All 

comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  Wednesday,  May  7,  1997,  beginning 
at  10  a.m.,  in  the  Auditorium,  Internal 
Revenue  Building.  1111  Constitution 
Avenue,  NW,.  Washington,  DC.  Because 
of  access  restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601la)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  request  to 
speak,  and  submit  an  outline  of  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  by  Wednesday, 
April  16,  1997. 

.■\  period  of  10  minutes  will  be 
allocated  to  each  person  for  making 
comments 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  the  proposed 
regulations  is  Marlene  Peake 
Oppenheim  of  the  Office  of  Assistant 
Chief  Counsel  (Corporate).  IRS. 
However,  other  personnel  from  the 
Treasury  and  IRS  participated  in  their 
development. 
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List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Part  1  is 
proposed  to  lie  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S  C.  7805  *    •    * 

Par.  2.  Section  1  IfiH-l  a.s  proposed  to 
be  amended  at  61  FR  67514  is  amended 
by: 

1.  Adding  two  .sentences  after  the 
sixth  sentence  of  paragraph  (b). 

2.  Redesignating  paragraph  (d)(5)  as 
paragraph  (dj(6) 

3.  Adding  a  new  paragraph  (d)(5). 

4.  Adding  three  sentences  to  the  end 
of  newly  designated  paragraph  (d)(6) 
introductory  text. 

5.  Adding  Example  6  through 
Exampie  U)  to  newly  designated 
paragraph  ld)(6). 

6.  Adding  paragraph  [f]. 

The  additions  read  as  follows: 

§  1 .368-1     Purpose  and  scope  of  exception 
of  reorganization  exchanges. 
•         «         >         >         < 

(b)  *    *    '  Rules  concerning  continuity 
of  interest  as  applied  to  section 
36H(a)(l](A).  (Bl.  (C).  or  (G)  (meeting  the 
requirements  of  sections  3,=i4(b){l)(A) 
and  (B))  are  in  paragraph  (f]  of  this 
section.  The  preceding  sentence  applies 
to  transactions  occurring  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register 
except  that  it  shall  not  apply  to  any 
transactions  occurring  pursuant  to  a 
written  agreement  which  is  (subject  to 
customary  conditions)  binding  on  or 
before  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register 


(d)  •    *    • 

(5)  Transfers  of  assets  or  stock  to 
controlled  rnrporations  and 
partnerships— {]]  Scope  The  following 
rules  in  paragraphs  (d)(5)  (ii)  through 
(vi)  of  this  .section  apply  in  determining 
whether  the  continuity  of  business 
enterpnse  requirement  of  paragraph 
(d)(1)  of  this  section  is  satisfied  with 
respect  to  transactions  otherwise 
qualify  ing  as  reorganizations  under 
sec-tion  368(a)(1)(A).  (B),  (C).  or  (G) 
(meeting  the  requirements  of  sections 
354(b)(1)(A)  and  (B)) 

(ii)  Transfers  to  members  of  a 
qualified  group  Continuity  of  business 


enterprise  continues  to  be  satisfied 
where  there  are  transfers  or  successive 
transfers  of  target  (T)  stock  (or  transfers 
of  T  assets  after  a  stock  acquisition)  or 
T  assets  (or  transfers  of  the  acquiring 
corporation's  stock  after  a  T  asset 
acquisition)  among  members  of  a 
qualified  group  as  defined  in  paragraph 
(d)(5)(iii)  of  this  section. 

(iii)  Qualified  group.  A  qualified 
group  is  one  or  more  chains  of 
corporations  connected  through  stock 
ownership  with  the  issuing  corporation 
as  defined  in  paragraph  (d)(5)(iy)  of  this 
section,  but  only  if  the  issuing 
corporation  owns  directly  stock  meeting 
the  requirements  of  section  368(c)  in  at 
least  one  other  corporation,  and  stock 
meeting  the  requirements  of  section 
368(c)  in  each  of  the  corporations 
(except  the  issuing  corporation)  is 
owned  directly  by  one  of  the  other 
corporations. 

(iv)  Issuing  corporation  The  issuing 
corporation  is  the  acquiring  corporation 
(as  that  term  is  used  in  section  368(a)). 
except  in  transactions  where  the  use  of 
stock  of  a  corporation  in  control  of  the 
acquiring  corporation  is  permitted. 
Where  stock  of  the  controlling 
corporation  is  used,  the  controlling 
corporation  is  the  issuing  corporation. 

(v)  Partnerships— [A]  For  purposes  of 
the  business  continuity  test  of  paragraph 
(d)(3)  of  this  section,  the  corporate 
transferor  partner  (PTK)  will  be  treated 
as  conducting  a  business  of  a 
partnership  (PRS)  where — 

(1]  PTR  has  active  and  substantial 
management  functions  as  a  partner  with 
respect  to  the  PRS  business;  or 

12]  PTR"s  interest  in  PRS  represents  a 
significant  interest  in  the  PRS  business. 

(B)  For  purposes  of  the  asset 
continuity  test  of  paragraph  (d)(4)  of  this 
section — 

{!)  PTR  will  be  treated  as  owning  the 
assets  of  PRS  in  accordance  with  PTR's 
interest  in  PRS;  and 

(2)  PTR  will  be  treated  as  conducting 
a  PRS  business  if  PTR  meets  the 
requirement  of  paragraph  (d)(5)(v)(A) 
or  [2]  of  this  section. 

(C)  The  fact  that  PTR  is  treated  as 
conducting  a  business  of  PRS  under 
paragraph  (d)(5)(v)(A)  of  this  section 
tends  to  establish  the  requisite 
continuity,  but  is  not  alone  sufficient. 

(vi)  This  paragraph  (d)(5)  applies  to 
transactions  occurring  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register 
except  that  it  shall  not  apply  to  any 
transactions  occurring  pursuant  to  a 
written  agreement  which  is  (subject  to 
customary  conditions)  binding  on  or 
before  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 


1) 


(6)  *   *   *  All  corporations  have  only 
one  class  of  common  stock  outstanding. 
Example  6  through  Example  W  of  this 
paragraph  (d)(6)  apply  to  transactions 
occurring  after  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register  except  that  they  shall 
not  apply  to  any  transactions  occurring 
pursuant  to  a  written  agreement  which 
is  (subject  to  customary  conditions) 
binding  on  or  before  these  regulations 
are  published  as  final  regulations  in  the 
Federal  Register.  The  examples  are  as 
follows: 
•         *         *         ♦         » 

Example  6.  Qualified  group  and  business 
continuity,  (a)  Facts.  T  operates  a  bakery- 
which  makes  and  suppHes  delectable  pastries 
and  cookies  to  a  few  select  locations.  The 
acquiring  corporate  group  consists  of 
numerous  corporations  which  produce  a 
variety  of  baked  goods  for  distribution 
around  the  world.  Holding  Company  (HC) 
owns  80  percent  of  the  stock  of  P.  Pursuant 
to  a  plan.  T  transfers  all  of  its  asscjts  to  P 
solely  in  exchange  for  HC  voting  stock, 
which  T  distributes  to  its  shareholders.  P 
owns  80  percent  of  the  stock  of  Si :  Si  owns 
80  percent  of  the  stock  of  S2,  which  also 
makes  and  supplies  pastries  and  cookies.  To 
amalgamate  the  T  business  into  HC's 
affiliated  group.  P  would  like  to  operate  T's 
business  in  S2.  Pursuant  to  the  plan,  P 
transfers  the  T  assets  to  Si;  Si  then  transfers 
the  T  assets  to  S2. 

(b)  Continuity  of  business  enterprise.  HC. 
P.  Si.  and  S2  are  members  of  a  qualified 
group  as  defined  in  paragraph  (d)(5)(i!i)  of 
this  section.  Under  paragraph  (d)(5)(ii)  of  this 
section,  continuity  of  business  enterprise 
continues  to  be  satisfied  where  T's  historic 
business  is  transferred  to  a  member  of  the 
qualified  group.  The  same  results  would 
occur  if  T  had  been  acquired  by  P  for  HC 
voting  stock  in  a  reorganization  described  in 
section  368(a)(1)(B)  and  the  T  stock  had  been 
U-ansferred  from  P  to  Si  and  from  Si  to  S2. 

Example  7.  Transfers  of  assets  to  multiple 
controlled  corporations,  (a)  Facts.  T  operates 
an  auto  parts  distributorship.  Pursuant  to  a 
plan,  T  merges  into  P  and  the  T  shareholders 
receive  solely  P  stock.  P  owns  80  percent  of 
the  stock  of  Si   Si  owns  80  percent  of  the 
stoc:k  often  subsidiaries,  S2  through  Sll   S2 
through  Sll  each  separately  operate  a  full 
service  gas  station.  As  part  of  the  plan.  P 
trHnsfers  T's  auto  parts  to  Si,  which  in  turn 
transfers  some  of  the  parts  to  each  of  its  ten 
subsidiaries.  .No  one  subsidiary  receives  a 
significant  portion  of  T's  historic  business 
assets.  Each  of  Si's  subsidiaries  will  use  the 
T  assets  received  in  the  operation  of  its  full 
service  gas  station  No  Si  subsidiary-  will  be 
an  auto  parts  distributor. 

(b)  Continuity  of  business  enterprise.  P.  Si. 
and  the  respective  subsidiaries  are  members 
of  a  qualified  group  as  defined  in  paragraph 
(d)(,SJ(iii)  of  this  section.  Under  paragraph 
(d)(5)(ii)  of  this  section,  continuity  of 
business  enterprise  continues  to  be  satisfied 
where  all  of  T's  histonc  business  assets  are 
transferred  among  members  of  the  qualified 
group  Even  though  no  one  corporation  is 
using  a  significant  portion  of  T's  historic 
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business  assets  in  a  business,  the  continuity 
of  business  enterprise  requirement  is 
satisfied  because  the  qualified  group  is  using 
a  significant  portion  of  T's  historic  business 
assets  in  a  business. 

Example  8.  Transfer  of  a  historic  T 
business  to  PBS — artjve  and  substantial 
management,  (a)  Facts.  T  manufactures 
custom  ski  boots.  T  transfers  all  of  its  assets 
to  P  solely  in  exchange  for  P  voting  stock, 
which  T  then  distributes  to  its  shareholders. 
P  plans  to  continue  manufacturing  ski  boots 
and  to  expand  this  operation.  As  part  of  the 
expansion,  P  and  R  (an  unrelated  party)  form 
a  new  partnership  (PRS).  As  part  of  the  plan 
of  reorganization,  P  (PTR)  transfers  T's  sk.i 
boot  business  to  PRS  in  exchange  for  a  20 
percent  interest  in  PRS.  R  transfers  cash  in 
exchange  for  its  interest  in  PRS.  PTR 
performs  active  and  substantial  management 
functions  for  PRS  including  the  decision- 
making regarding  significant  business 
decisions  of  PRS  and  regular  participation  in 
the  overall  supervision,  direction  and  control 
of  the  employees  of  PRS  in  operating  the  ski 
boot  business. 

(b)  Continuity  of  business  enterprise. 
Under  paragraph  (d)(5)(v)(A)(l)  of  this 
section,  PTR  is  treated  as  conducting  T's 
historic  business  because  the  officers  of  PTR 
perform  active  and  Substantial  management 
functions  for  the  ski  boot  business  in  PRS. 
Thus,  the  continuity  of  business  enterprise 
requirement  is  satisfied  because  PTR  is 
treated  as  continuing  to  conduct  T's  historic 
business. 

(c)  Continuity  of  interest.  Under  paragraph 
(f)(l}(ii)  of  this  section,  the  continuity  of 
interest  requirement  is  satisfied  even  though 
the  assets  are  transferred  to  PRS  in  exchange 
for  an  interest  in  PRS. 

Example  9.  Transfer  of  a  historic  T 
business  to  PPS — significant  interest,  (a) 
Facts.  The  facts  are  the  same  as  in  Example 
8  except  that  PTR's  officers  do  not  operate 
the  ski  boot  business,  and  PTR  owns  a  33V3 
percent  interest  in  PRS. 

(b)  Continuity  of  business  enterprise. 
Under  paragraph  (d)(5){v)(A)(2)  of  this 
section,  PTR  is  treated  as  conducting  T's 
historic  ski  boot  business  because  PTR's  33'/^ 
percent  interest  in  PRS  represents  a 
significant  interest  in  the  PRS  ski  boot 
business. 

(c)  Continuity  of  interest.  Under  paragraph 
(f)(lKii)  of  this  section,  the  continuity  of 
interest  requirement  is  satisfied  even  though 
the  assets  are  transferred  to  PRS  in  exchange 
for  an  interest  in  PRS. 

Example  10.  Transfer  of  T's  historic  assets 
to  PRS.  (a)  Facts.  T  manufactures  silk.  T 
transfers  all  of  its  assets  to  P  solely  in 
exchange  for  P  voting  stock,  which  T  then 
distributes  to  its  shareholders.  P 
manufactures  clothing  and  has  been  buying 
silk  from  T.  P  (PTR)  and  R  (an  unrelated 
party)  own  interests  in  a  partnership  (PRS) 
which  owns  and  maintains  warehouse 
facilities.  As  part  of  the  plan  of 
reorganization,  PTR  transfers  the  T  assets  to 
PRS,  increasing  PTR's  f)ercentage  interest  in 
PRS  from  20  to  33'^  percent.  PTR  decides  to 
buy  its  silk  from  a  different  manufacturer  and 
converts  T's  plant  facilities  into  warehouses. 

(b)  Continuity  of  business  enterprise. 
Under  paragraph  (d)(5)(v)(A)(2),  PTR  is 


treated  as  being  in  the  business  of  ownmg 
and  maintaining  warehouse  space  because  of 
PTR's  significant  interest  in  PRS. 
Furthermore,  under  paragraph  (d)(5)(v)(B)  of 
this  section,  PTR  is  treated  as  owning  the 
assets  of  PRS  in  accordance  with  its  interest 
in  the  partnership.  Thus,  the  continuity  of 
business  enterprise  requirement  is  satisfied 
because  PTR  continues  to  use  a  significant 
pKDrtion  of  T's  historic  assets  in  a  business. 

(c)  Continuity  of  interest.  Under  paragraph 
({)(l)(ii)  of  this  section,  the  continuity  of 
interest  requirement  continues  to  be  satisfied 
even  though  the  assets  are  transferred  to  PRS 
in  exchange  for  an  interest  in  PRS. 
***** 

(f)  Continuity  of  interest  and  asset  or  stock 
tmnsfers.  (1)  Scope.  The  following  rules 
apply  to  transactions  otherwise  qualifying  as 
a  reorganization  under  section  368(a)(1)(A), 
(B),  (C).  or  (G)  (meeting  the  requirements  of 
sections  354(b)(1)  (A)  and  (B)): 

(i)  Transfers  to  members  of  a  qualified 
group.  Continuity  of  interest  is  satisfied 
where  there  are  transfers  or  successive 
transfers  of  target  (T)  stock  (or  transfers  of  T 
assets  after  a  stock  acquisition)  or  T  assets  (or 
transfers  of  the  acquiring  corporation's  stock 
after  a  T  asset  acquisition)  among  members 
of  a  qualified  group  as  defined  in  paragraph 
(d)(5)(iii)  of  this  section. 

(ii)  Partnerships.  Continuity  of  interest  is 
satisfied  even  where  T  assets  (or  transfers  of 
T  assets  following  a  T  stock  acquisition)  are 
transferred  to  a  partnership  in  exchange  for 
a  p>artnership  interest. 

(2)  Example.  The  rules  of  this  paragraph  (f) 
are  illustrated  by  the  following  example.  P 
represents  the  acquiring  corporation  and  T 
represents  the  target  corporation.  Also  see 
Example  8  through  Example  10  in  paragraph 
(d)(6)  of  this  section. 

The  example  is  as  follows: 

Example.  Transfers  to  corporations  in  the 
qualified  group,  (a)  Facts.  T  manufactures 
playground  equipment,  including  launch 
ramps  and  half  pij)es  for  skateboarding,  in- 
line skating,  and  bicycling.  The  P  affiliated 
group  is  engaged  in  architectural  design  and 
construction.  A  holding  company  (HC)  ovms 
80  percent  of  the  stock  of  each  of  P  and  Si . 
Si  in  turn,  owns  80  percent  of  the  stock  of 

52,  and  S2  owns  80  percent  of  the  stock  of 

53.  T  transfers  all  of  its  assets  to  P  in 
exchange  for  HC  voting  stock,  which  T 
distributes  to  its  shareholders.  HC  transfers 
ail  of  the  P  stock  to  Si.  Si  in  turn  transfers 
all  of  the  P  stock  to  S2,  and  S2  transfers  the 
P  stock  to  S3. 

(b)  Continuity  of  interest.  HC,  P.  Si,  S2  and 
S3  are  members  of  a  qualified  group  as 
defined  in  paragraph  (d)(5)(iii)  of  this 
section.  Under  paragraph  (f)(l  )(i)  of  this 
section,  the  successive  transfers  of  the  P 
stock  to  other  members  of  the  qualified  group 
do  not  violate  the  continuity  of  interest 
requirement 

Par.  3.  In  §  1.368-2,  paragraph  (f)  is 
amended  by  removing  the  second 
sentence  and  adding  two  new  sentences 
in  its  place  to  read  as  follows: 

§  1 .36S-2    Definition  of  terms. 


ID  *   *   *  A  corporation  remains  a 
party  to  the  reorganization  even  though 
assets  are  transferred  among  members  of 
a  qualified  group  as  defined  in  §  1.368- 
l(d)(5)(iii).  The  preceding  sentence 
applies  to  transactions  occurring  after 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register 
except  that  it  shall  not  apply  to  any 
transactions  occuiring  pursuant  to  a 
written  agreement  which  is  (sub)ect  to 
customan,'  conditions)  binding  on  or 
before  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register. 


Margaret  Milner  Richardson. 

Commissioner  of  Internal  Revenue. 
IFR  Doc.  97-83  Filed  1-2-97;  8,45  am) 

BILLmO  COOC  ««30-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 

[OPPTS-400106B;  FRL-6581-5) 

RtN  207a-AD08 

Addition  of  Community  Right-to  Know; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Advance  notice  of  proposed 

rulemaking;  extension  of  comment 

period. 

SUMMARY:  In  the  Federal  Register  of 
October  1.  1996.  EPA  issued  an  advance 
notice  of  proposed  rulemaking  (ANPR) 
to  announce  EPA's  intention  to  expand 
its  Community  Right-to-Know 
initiatives  to  increase  the  information 
available  to  the  public  on  chemical  use, 
and  to  solicit  comments  on  all  aspects 
of  chemical  use  data  and  its  collection. 
Based  on  a  request  for  additional  time 
submitted  by  the  U.S.  Department  of 
Energy's  Office  of  Environmental  Policy 
and  Assistance,  EPA  is  extending  the 
comment  period  on  the  ANPR  by  60 
days. 

DATES:  Comments  must  be  received  by 
February  28,  1997. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OPPT 
Docket  Clerk.  TSCA  Document  Receipt 
Office  (7407).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agencv,  Rm.  E-G099,  401  M 
St.,  SW.,  Washington,  DC  20460. 
Comments  containing  information 
claimed  as  confidential  must  be  clearly 
marked  as  confidential  business 
information  (CBI).  If  CBI  is  claimed. 
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three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  will  be  placed  in 
the  record  for  this  action  and  will  be 
available  for  public  inspection. 
Comments  should  include  the  docket 
control  number  for  the  ANPR,  OPPTS- 
400106  and  the  EPA  contact.  Unit  II.  of 
this  document  contains  additional 
information  on  submitting  comments 
containing  information  claimed  as  CBI. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic€tepamail. epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  De 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPPTS-400106.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  ANPR  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  rv.  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Gillen  at  202-260-1801,  e-mail: 
gillen.matthew@epamail.epa.gov  for 
specific  information  regarding  this 
Notice.  For  further  information  on 
EPCRA  section  313  contact  the 
Emergency  Planning  and  Community 
Right-to-Know  Hotline,  Envirormiental 
Protection  Agencv,  Mail  Stop  5101,  401 
M  St..  SW.,  Washington.  DC  20460.  Toll 
free:  1-800-535-0202.  in  Virginia  and 
Alaska:  703-412-9877  or  Toll  free  TDD: 
800-553-7672. 

SUPPLEMENTARY  INFORMATION:  Electronic 
Availability:  An  electronic  copy  of  the 
documents  listed  in  Unit  I  of  this 
document  are  available  from  the  EPA 
Public  Access  gopher  (gopher.epa.gov) 
at  the  Environmental  SubSet  entry 
under  "Rules  and  Regulations." 

I.  Introduction 

In  1986.  Congress  enacted  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA).  Section 
313  of  EPCRA  requires  certain 
businesses  to  submit  reports  each  year 
on  the  amounts  of  toxic  chemicals  their 
facilities  release  into  the  environment  or 
otherwise  manage.  The  information  is 
placed  in  a  publicly  accessible  data  base 
known  as  the  Toxics  Release  Inventory 
(TRI).  The  purpose  of  this  requirement 
is  to  inform  the  public,  govemtnent 
officials,  and  industry  about  the 
chemical  management  practices  of 
specified  toxic  chemicals. 


EPA  is  interested  in  expanding  the 
information  available  via  TRI  to  include 
chemical  use  information  such  as 
materials  accounting  data.  The  Agency 
began  reviewing  this  issue  in  1993  and 
held  public  meetings  in  1994  and  1995. 
On  August  8.  1995.  President  Clinton 
directed  EPA  to  develop  and 
implement,  on  an  expedited  schedule,  a 
process  for  consideration  of  reporting 
use  information  under  TRI.  In  response, 
EPA  has  begun  the  regulatory 
development  process  for  additional 
review  of  chemical  use  reporting,  which 
the  Agency  believes  may  provide  a  more 
detailed  and  comprehensive  picture  to 
the  public  about  environmental 
performance  and  about  toxic  chemicals 
in  their  communities.  EPA  published 
the  ANPR  on  October  1.  1996  (61  FR 
SI 322)  (FRL-5387-6),  to  give  notice  of 
EPA's  consideration  of  this  issue  and  to 
solicit  comments  on  all  aspects  of 
chemical  use  and  the  collection  of 
chemical  use  data.  At  the  same  time,  the 
Agency  also  released  "Issues  Paper  No. 
3"  which  describes  previous 
stakeholder  comments  on  chemical  use 
reporting.  EPA  also  held  three  public 
meetings  in  October  and  December  of 
1996  to  provide  public  forums  for 
interested  parties  to  provide  input  on 
the  issues  raised  by  the  ANPR.  This 
issues  paper  and  ANPR  can  be  obtained 
from  the  EPCRA  hotline  at  the 
telephone  numbers  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT 
unit  of  this  document,  or  electronically 
via  the  EPA's  TRI  Homepage  at:  http:/ 
/wwrw. epa.gov/opptintr/tri. 

The  original  comment  period  for  the 
ANPR  was  due  to  expire  on  December 
30.  1996.  However,  on  November  26, 
1996,  the  Department  of  Energy 
submitted  a  request  for  an  extension  of 
the  comment  period  to  allow  time  to 
gather  and  consolidate  comments  from 
various  DOE  facilities,  and  to  account 
for  DOE'S  need  to  comment  on  another 
EPA  reporting  initiative  during  the  same 
period.  EPA  has  decided  to  grant  this 
request  and  to  extend  the  comment 
period  for  an  additional  60  days,  or 
until  February'  28,  1997. 

II.  Rulemaking  Record  and  Electronic 
Filing  of  Comments 

A  record  has  been  established  for  the 
ANPR  under  docket  number  "OPPTS- 
400106  '  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 


Nonconfidential  Information  Center. 
Room  NE-B607,  401  M  St..  SW.. 
Washington,  DC  20460. 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  "confidential,"  "CBI,"  or 
other  appropriate  designation. 
Comments  not  claimed  as  confidential 
at  the  time  of  submission  will  be  placed 
in  the  public  file.  Any  comments 
marked  as  confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  person  submitting 
comments  claimed  to  be  confidential 
must  prepare  a  nonconfidential  public 
version  of  the  comments  in  triplicate 
that  EPA  can  place  in  the  public  file. 

Electronic  comments  can  be  sent 
directly  to  EPA  at 

oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
The  official  record  for  this  action,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection, 
Community  right-to-know,  Reporting 
and  recordkeeping  requirements,  Toxic 
chemicals. 

Dated:  December  23, 1996. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  97-57  Filed  1-2-97;  8:45  ami 
BILUNG  CODE  ft560-SO-F 


40  CFR  Part  372 
[OPPTS-400107;  FRL-5581-1] 
RIN  2070-ACOO 

Barium  Compounds;  Toxic  Chemical 
Release  Reporting;  Community  Right- 
to-Know 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Denial  of  petition. 


SUMMARY:  EPA  is  denying  a  petition  to 
remove  the  barium  compounds  category 
from  the  list  of  chemicals  subject  to  the 
reporting  requirements  under  section 
313  of  the  Emergency  Planning  and 
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Community  Right-to-Know  Act  of  1986 
(EPCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
This  action  is  based  on  EPA's 
conclusion  that  barium  compounds  do 
not  meet  the  deletion  criterion  of 
EPCRA  section  313(d)(3).  Specifically, 
EPA  is  denying  this  petition  because 
EPA's  review  of  the  petition  and 
available  information  resulted  in  the 
conclusion  that  barium  ion  (Ba*^)  can 
become  available  from  the  barium 
compounds  subject  to  reporting  and  that 
barium  ion  can  reasonably  be 
anticipated  to  cause  chronic  toxicity. 
Therefore,  barium  compounds  meet  the 
criteria  for  inclusion  on  the  list  of 
chemicals  subject  to  reporting  under 
section  313  of  EPCRA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  R.  Bushman,  Acting  Petitions 
Coordinator,  202-260-3882  or  e-mail: 
bushman.daniel@epamail.epa.gov,  for 
specific  information  regarding  this 
document.  For  further  information  on 
EPCRA  section  313,  contact  the 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline, 
Environmental  Protection  Agency,  Mail 
Stop  5101,  401  M  St.,  SW..  Washington, 
DC  20460,  Toil  free:  1-800-535-0202,  in 
Virginia  and  Alaska:  703-412-9877.  or 
Toll  free  TDD:  1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

This  action  is  taken  under  sections 
313(d)  and  (e)(1)  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA),  42  U.S.C. 
11023.  EPCRA  is  also  referred  to  as  Title 
III  of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
(Pub.  L.  99-499). 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
to  report  their  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  also  must  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act  of  1990 
(PPA),  42  U.S.C.  13106.  Section  313 
established  an  initial  list  of  toxic 
chemicals  that  was  comprised  of  more 
than  300  chemicals  and  20  chemical 
categories.  Barium-containing 
substances  were  included  on  the  initial 
list,  under  the  chemical  category 
entitled  "barium  compounds."  Section 
313(d)  authorizes  EPA  to  add  or  delete 
chemicals  from  the  list,  and  sets  forth 
criteria  for  these  actions.  EPA  has  added 


and  deleted  chemicals  from  the  original 
statutory  list.  Under  section  313(e)(1). 
any  person  may  petition  EPA  to  add 
chemicals  to  or  delete  chemicals  from 
the  list.  Pursuant  to  EPCRA  section 
313(e)(1),  EPA  must  respond  to  petitions 
within  180  days,  either  by  initiating  a 
rulemaking  or  by  publishing  an 
explanation  of  why  the  petition  is 
denied. 

EPCRA  section  313(d)(2)  states  that  a 
chemical  may  be  listed  if  any  of  the 
listing  criteria  are  met.  Therefore,  in 
order  to  add  a  chemical,  EPA  must 
demonstrate  that  at  least  one  criterion  is 
met.  but  does  not  need  to  examine 
whether  all  other  criteria  are  also  met. 
Conversely,  in  order  to  remove  a 
chemical  from  the  list.  EPA  must 
demonstrate  that  none  of  the  criteria  are 
met. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4,  1987  (52  FR 
3479).  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
submitting  petitions.  On  May  23,  1991 
(56  FR  23703),  EPA  issued  guidance 
regarding  the  recommended  content  of 
petitions  to  delete  individual  members 
of  the  section  313  metal  compound 
categories.  EPA  has  also  published  a 
statement  clarif>'ing  its  interpretation  of 
the  section  313(d)(2)  criteria  for  adding, 
and  deleting  chemical  substances  fron 
the  section  313  list  (59  FR  61439, 
November  30.  1994)  (FRL-4922-2). 

II.  Description  of  Petition  and 
Regulatory  Status  of  Barium  and 
Barium  Compounds 

Barium-containing  substances  are  on 
the  list  of  toxic  chemicals  subject  to  the 
annual  reporting  requirements  of 
EPCRA  section  313  and  PPA  section 
6607.  Barium-containing  substances 
comprise  the  "barium  compounds" 
category  on  the  EPCRA  section  313  list 
of  toxic  chemicals.  The  presence  of 
barium  in  a  compound  defines  its 
inclusion  in  the  barium  compounds 
categorv.  As  with  all  the  metal 
compound  categories  on  the  EPCR-\ 
section  313  list  of  toxic  chemicals,  the 
basis  for  inclusion  of  the  individual 
metal-containing  substances  within 
these  categories  is  the  toxicity  which 
may  be  exhibited  by  the  intact 
substance,  or  by  the  metal  or  metal  ion 
which  may  be  liberated  from  the  intact 
substance  within  an  organism,  by 
biological  fluids,  or  in  the  environment. 
EPA  published  a  detailed  discussion  on 
the  Agency's  policies  related  to  the 
metal  compound  categories  on  the 
EPCRA  section  313  list  of  toxic 
chemicals  in  the  Federal  Register  of 
May  23,  1991  (56  FR  23703). 


EPA  recently  deleted  barium  sulfate 
(also  known  as  barite)  from  the  barium 
compounds  categorv  (59  FR  33205,  )une 
28,  1994)  (FRL-476'7-5).  EPA  concluded 
that  barium  sulfate  does  not  meet  the 
toxicity  criteria  of  EPCRA  sections 
313(d)(2)(A),  (B)  or  (C).  and  that  barium 
ion  is  available  from  barium  sulfate  only 
under  low  sulfate,  anaerobic  conditions 
in  stagnant  water  bodies  that  are  cut-off 
from  surface  and  ground  waters  (i.e., 
conditions  that  cannot  reasonably  be 
anticipated  to  cause  ecotoxicity  or  lead 
to  human  exposure  to  the  ion).  EPA 
believes  that  the  low  toxicity  of  barium 
sulfate  can  be  mainly  ascribed  to  the 
very  low  water  solubility  (2.4 
milligrams  per  liter  (mg/L)  at  25  "C)  of 
barium  sulfate,  barium  ion's  strong 
affinity  for  sulfate,  and  correspondingly, 
the  low  availability  of  barium  ion. 

Barium  is  regulated  under  the  Safe 
Drinking  Water  Act,  (42  U.S.C.  300f- 
300J-26);  the  current  maximum 
contaminant  level  (MCL)  is  2  mg/L  (2 
parts  per  million  (ppm))  (40  CFR 
141.62(b)(3)). 

On  lune  28.  1996.  EPA  received  a 
petition  from  the  Chemical  Products 
Corporation  (CPC)  to  delete  the  entire 
barium  compounds  category'  from  the 
EPCRA  section  313  list  of  toxic 
chemicals.  With  this  action.  CPC 
petitioned  EP.^  to  delete  all  barium 
compounds  from  the  list  of  toxic 
chemicals  subject  to  the  annual 
reporting  requirements  of  EPCRA 
section  313  and  PPA  section  6607.  In 
the  petition,  data  are  presented  from 
various  toxicity  studies  on  a  limited 
number  of  barium  compounds  The 
petitioner  contends  that  all  barium 
compounds  should  be  deleted  because 
the  available  toxicity  data  show  that 
barium  ion  does  not  meet  the  criteria  for 
inclusion  on  the  list  of  EPCR^  section 
313  chemicals.  The  petitioner  also 
asserts  that  under  environmental 
conditions  barium  ion  is  largely 
unavailable  from  barium  compounds 
■because  of  the  presence  of  sulfate  ion  in 
the  environment:  sulfate  ion  will  react 
quickly  with  barium  ion  to  form  barium 
sulfate. 

III.  EPA's  Technical  Review  of  Barium 
Compounds 

The  technical  review  of  the  petition  to 
delete  barium  compounds  from  the 
reporting  requirements  of  EPCRA 
section  313  and  PPA  section  6607 
included  an  analysis  of  the  chemistr>', 
health  effects,  ecological  effects,  and 
environmental  fate  data  available  for 
barium  compounds 

A.  Chemistry  and  i'se 

Barium  is  a  metallic  substance  that 
occurs  in  nature  as  its  divalent  cation 
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(ion).  Ba  *  -.  Barium  compounds  are 
those  substances  that  contain  barium  as 
part  of  their  molecular  formula.  EPA  has 
published  a  discussion  on  the  chemistry 
of  barium  ion  (Ref.  1).  Barium  ion  is 
highly  electropositive,  and  reacts 
readily  with  anions  (sulfate  (SO4  -), 
chloride  (CI  'j.  carbonate  (CO.  -),  nitrate 
(NOv-),  etc.)  to  form  the  corresponding 
barium  salt.  The  water  solubility  of  the 
salt  and.  therewith,  its  ability  to 
dissociate  to  barium  ion  is  largely 
dependent  on  the  affinity  between 
barium  ion  and  the  anion.  Barium 
chloride  is  highly  water  soluble  (317 
grams  per  liter  (g/L)),  whereas  barium 
carbonate  and  barium  sulfate  are 
considerably  less  soluble,  having  water 
.solubilities  of  24  mg'  L  and  2.4  mg/L. 
respectively  (Ref  21.  Barium  carbonate 
is  soluble  in  diluted  solutions  of 
hydrochloric,  nitric  or  acetic  aCid.  These 
acids  react  with  barium  carbonate  to 
form  barium  chloride,  barium  nitrate, 
and  barium  a(  etate.  respectively,  which 
are  all  freely  soluble  in  water  (Ref.  2). 

Another  important  factor  controlling 
the  availability  of  barium  ion  from  a 
barium  compound  is  the  presence  of 
sulfate  ion.  In  waters,  the  availability  of 
barium  ion  from  a  barium  compound  is 
governed  largely  by  the  concentration  of 
sulfate  ion  present  in  solution.  The 
availability  of  barium  ion  is  inversel/ 
related  to  the  concentration  of  sulfate; 
barium  ion  availability  is  suppressed  in 
the  presence  of  sulfate,  and  enhanced 
when  sulfate  concentration  is  low.  This 
is  because  sulfate  has  a  high  affinity  for 
barium  ion  and  will  form  barium  sulfate 
which  precipitates  out  of  solution  (Ref 
1).  A  more  detailed  discussion  of  factors 
that  control  barium  ion  availability  in 
waters  is  provided  below  in  Unit  III.C. 
of  this  notice  "Environmental  Fate  of 
Barium  Compounds  " 

The  most  common  natural  form  of 
barium  is  barium  sulfate  (barite).  The 
greater  natural  occurrence  of  barium 
sulfate  with  respect  to  other  barium 
salts  is  likely  to  be  due  to  the  relatively 
stronger  affinity  between  Ba  •  -  and 
SO4  -,  when  compared  to  the  affinity 
between  Ba  *  -  and  other  naturally 
occurring  anions. 

Barium  carbonate  is  another  naturally 
occurring  barium  compound.  It  is  also 
produced  commercially  from  barium 
sulfate.  Barium  carbonate  is  often  added 
to  brick  and  clay  products  to  precipitate 
sulfates.  Barium  carbonate  is  used  also 
in  the  production  of  ceramic  materials 
and  glass  products,  and  to  produce 
other  barium  compounds.  Barium 
compounds  produced  from  barium 
carbonate  include;  barium  acetate; 
barium  bromide;  barium  chloride; 
barium  2-ethylhexanoate:  barium 
hydroxide;  barium  hydrosulfide;  barium 


iodide;  barium  metaborate;  barium 
nitrate;  barium  nitrite:  barium  oxide; 
barium  peroxide;  barium  sodium 
niobium  oxide;  barium  sulfide;  bariumi 
titanate;  and  higher  purity  grades  of 
barium  sulfate  (Ref.  3).  The  uses  of  most 
of  these  barium  compounds  are 
summarized  in  Ref.  3. 

B.  Toxicological  Evaluation' 

EPA's  toxicological  evaluation  of 
barium  compounds  consisted  of  an 
analysis  of  health  and  environmental 
data  pertaining  to  barium-containing 
substances  included  on  the  EPCRA 
-  section  list  of  toxic  chemicals  as  part  of 
the  barium  compounds  category.  Data 
were  obtained  from:  studies  found  in 
the  literature  (Refs.  4-12);  the  Hazardous 
Substances  Data  Bank  (Ref.  13);  EPA's 
Integrated  Risk  Information  System 
(IRIS)  (Ref.  14);  a  previous  Federal 
Register  Notice  on  barium  sulfate  (Ref. 
15);  a  1992  report  published  by  the  U.S. 
Department  of  Health  and  Human 
Services'  Agency  for  Toxic  Substances 
and  Disease  Registry  entitled 
Toxicological  Profile  for  Barium  (Ref. 
16);  a  1993  report  published  by  the  U.S. 
Department  of  Health  and  Human 
Services'  National  Toxicology  Program 
entitled  Toxicology  and  Carcinogenesis 
Studies  of  Barium  Chloride  Dihvdrate  in 
F4344  Rats  and  B6C3F1  Mice  {Rei.  17); 
and  a  1990  EPA  document  entitled  The 
Drinking  Water  Criteria  Document  for 
Barium  (Ref.  18).  The  health  and 
environmental  portions  of  these 
reference  sources  are  summarized 
below.  Detailed  discussions  can  be 
found  in  the  publications  and  in  the 
technical  reports  (Refs.  19-22)  prepared 
by  the  EPA  scientists  who  reviewed  the 
publications.  EPA's  toxicological 
evaluation  of  barium  compounds  also 
included  a  review  of  the  analysis  of 
health  and  environmental  dafa  stated  in 
the  petition  and  the  petitioner's 
interpretation  of  such  data. 

1.  Acute  mammalian  toxicity.  In 
humans,  symptoms  of  acute -barium 
toxicity  after  accidental  or  intentional 
oral  ingestion  of  1-15  grams  of  soluble 
barium  salts  include:  muscular 
paralysis;  respiratory  failure:  arterial 
hypertension;  cardiac  arrhythmias; 
profound  hypokalemia  and  death  (Refs. 
5  and  18).  The  threshold  of  a  toxic  oral 
dose  in  adults  has  been  estimated  to  be 
200-500  milligrams  (mg)  or  2.86  -  7.14 
milligrams  per  kilogram  (mg/kg)  of  body 
weight.  This  quantity  applies  to  the 
equivalent  weight  of  the  barium  ion 
absorbed  from  the  gut  from  the  barium 
compound.  The  digestive  system  is 
extremely  permeable  to  the  barium  ion. 
Acute  lethal  oral  doses  for  barium  in 
adults  have  been  estimated  to  be  3-4 
grams  (calculated  43  -  57  mg/kg)  (Refs. 


13  and  18).  Animal  studies  support 
similar  cardiotoxic  effects  following 
acute  exposure. 

Ogen,  et  al.  summarized  the  results  of 
two  large  outbreaks  of  food  poisoning 
that  occurred  following  consumption  of 
sausage  that  contained  barium  carbonate 
which  was  accidentally  substituted  for 
potato  starch  during  sausage  preparation 
(Ref.  12).  The  authors  estimate  that  the 
amount  of  barium  carbonate  ingested  in 
most  of  the  affected  individuals  was  2- 
3  grams  per  person.  The  characteristic 
symptoms  occurred  within  8  hours  after 
ingestion  of  the  contaminated  sausage, 
and  included:  vomiting,  diarrhea, 
general  weakness,  paresthesia,  difficulty 
in  breathing,  and,  in  the  more  severe 
cases,  paralysis  of  the  limbs  and 
respiratory  muscles.  Most  of  the  144 
affected  individuals  received  treatment 
and  recovered  within  a  few  days, 
hoyvever,  19  individuals  required 
hospitalization,  and  one  patient  died. 
The  authors  of  the  study  attribute  the 
observed  toxicity  of  barium  carbonate  to 
its  reaction  with  hydrochloric  acid  in 
the  stomach  to  yield  barium  chloride, 
which  dissociates  readily  to  barium  ion 
and  is  absorbed  systemically.  These 
authors  cite  other  studies  involving  food 
poisoning  from  barium  carbonate. 

The  acute  oral  lethality  of  barium  in 
animals  has  been  well  documented. 
There  is  a  wide  variability  in  th*  lethal 
dose  of  barium  among  species  and  age, 
as  well  as  between  strains  of  the  same 
species.  Nevertheless,  the  acute  lethality 
of  various  barium  salts  is  a  function  of 
their  solubility  in  water  or  acid.  In  rats, 
acute  oral  toxicities  of  barium  chloride, 
fluoride,  nitrate  and  acetate  have 
median  lethal  dose  (LD.v,)  values  of  118. 
250,  355  and  921  mg  barium/kg, 
respectively  (Refs.  4,  13,  and  17). 

2.  Subchronic  and  chronic 
mammalian  toxicity.  EPA's  review  of 
the  available  toxicity  data  for  barium 
compounds  identified  kidney  toxicity  as 
the  toxicological  endpoint  of  concern. 
There  are  also  varying  reports  on 
cardiovascular  effects  in  humans  and 
test  animals  from  subchronic  and 
chronic  exposure  to  barium. 

The  U.S.  Department  of  Health  and 
Human  Services'  National  Toxicology 
Program  (NTP)  conducted  toxicology 
and  carcinogenicity  studies  in  F344/N 
rats  and  B6C3F1  mice  by  administering 
barium  chloride  dihydrate  (99  percent 
pure)  in  drinking  water  for  15  days,  13 
weeks,  and  2  years  (Ref.  17).  Under  the 
conditions  of  the  study,  there  was  no 
evidence  of  carcinogenic  activity  in  any 
of  the  test  animals.  There  were 
chemical-related  increased  incidences 
of  kidney  toxicity  (nephropathy)  in  male 
and  female  mice.  The  Lowest  Observed 
Adverse  Effect  Level  (LOAEL)  for 
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kidney  toxicity  in  mice  is  approximately 
180  milligrams  per  kilogram  per  day 
(mg/kg/day)  (Refs.  19  and  20).  Kidney 
toxicity  was  observed  in  rats,  but  the 
data  are  conflicting  (kidney  effects  were 
seen  in  the  13-week  study,  but  not  in 
the  2-year  study).  Test  animals  and  their 
offspring  were  not  observed  for 
reproductive  or  developmental  effects. 
The  results  of  the  NTP  study  are 
summarized  below.  A  more  detailed 
summary  is  provided  in  Ref.  19. 

In  groups  of  60  male  and  60  female 
mice  receiving  0,  500,  1,250,  or  2,500 
mg/L  barium  chloride  dihydrate  in 
drinking  water  for  2  years,  dose-related 
nephropathy  was  observed.  The 
incidence  of  nephropathy  was 
significantly  increased  in  mice  of  both 
genders  that  received  2,500  mg/L.  The 
nephropathy  consisted  of  extensive 
regeneration  of  cortical  and  medullary 
renal  tubule  epitheUum,  tubule 
dilatation,  hyaline  cast  formation, 
multifocal  interstitial  fibrosis  and  in 
some  kidneys,  glomerulosclerosis. 
These  lesions  were  accompanied  by 
brown  crystals  (barium  precipitated 
salts)  located  within  the  kidney's 
tubules  lumen  and  interstitium 
throughout  the  cortex  and  medulla.  The 
kidney  lesions  were  considered  the 
cause  of  death  in  most  animals.  The 
absolute  and  relative  spleen  weights  in 
female  rats  in  the  highest  dose  were 
lower  compared  to  controls.  Based  on 
the  renal  toxicity,  the  LOAEL  is  160  mg/ 
kg/day  for  male  mice  and  200  mg/kg/ 
day  for  female  mice.  The  No  Observed 
Adverse  Effect  Level  (NOAEL)  is  75  mg/ 
kg/day  for  male  mice  and  90  mg/kg/day 
for  female  mice. 

Groups  of  10  male  and  10  female 
F344/N  rats  received  barium  chloride 
dihydrate  in  drinking  water  at  doses  of 
0,  125,  500,  1.000,  2,000  or  4,000  mg/ 
L,  7  days  a  week  for  13  weeks  (Ref.  17). 
Drinking  water  levels  were  estimated  to 
deliver  daily  doses  of  10,  30,  65,  110,  or 
200  mg/kg  for  male  rats  and  10,  35,  65, 
115.  or  180  mg/kg  body  weight  to 
females.  Three  male  rats  and  one  female 
rat  that  received  4,000  mg/L  died  during 
the  last  week  of  the  study.  A  significant 
decrease  in  motor  activity  was  observed 
in  rats  that  received  the  highest  dose. 

The  absolute  and  relative  kidney 
weights  of  female  rats  that  received 
2,000  and  4.000  mg/L  and  the  relative 
kidney  weight  of  male  rats  in  the  4,000 
mg/L  groups  were  greater  than  controls 
and  were  associated  with  barium- 
induced  renal  lesions.  Barium-induced 
renal  lesions  occurred  in  three  male  and 
three  female  rats  in  the  highest  dose 
groups.  Gross  pathology  revealed 
kidneys  that  wew  pale  and  had 
roughened  surfaces.  Microscopically, 
the  kidney  lesion  appeared  as  a  minimal 


to  mild  focal  to  multifocal  dilatation  of 
the  proximal  convoluted  tubules  in  the 
outer  medulla  and  the  renal  cortex. 
Tubule  dilatation  observed  in  this  study 
was  different  from  the  common 
spontaneous  lesions  observed  in  the 
kidney  of  rats. 

In  a  similar  13-week  study  on  mice 
(Ref.  17),  barium-induced  nephropathy 
was  obser\'ed  in  10  male  and  9  female 
mice  in  the  highest  dose  group.  Gross 
pathology  revealed  kidneys  that  were 
pale  and  had  roughened  surfaces.  The 
nephropathy  consisted  of  mild  to 
moderate  multifocal  tubule  dilatation, 
regeneration  and  atrophy  with  crystals 
in  the  lumens  of  the  atrophic  tubules. 
An  increased  amount  of  fibrous 
connective  tissue  was  present  in  the 
affected  kidneys.  The  LOAEL  in  male 
mice  was  450  mg/kg/day  and  in  female 
mice  was  495  mg/kg/day  based  on  the 
mortality,  lower  final  mean  body 
weights  and  water  consumption, 
presence  of  renal,  thymic  and  splenic 
lesions.  The  NOAEL  was  205  mg/kg/day 
for  male  mice  and  200  mg/kg/day  for 
female  mice. 

In  a  13-week  drinking  water  study 
(Ref.  11),  barium  chloride  dihydrate  was 
given  to  groups  of  10  male  and  10 
female  F344/N  rats  and  B6C3F1  mice  at 
levels  of  0,  125.  500,  1,000,  2.000,  and 
4,000  mg/L  (ppm).  The  estimated 
average  barium  doses  for  rats  were  0. 
5.1,  20.0,  39.0,  70.0,  and  128  mg/kg/day 
and  for  mice  were  0.  12.0.  45.0,  83.0, 
165,  and  399  mg/kg/day.  Mortality 
ranged  from  60  to  70  percent  in  mice 
and  from  10  to  30  percent  in  rats  in  the 
4,000  mg/L  groups.  Deaths  in  mice  were 
associated  with  barium-induced  renal 
toxicity.  Renal  lesions  in  rats  were 
much  less  severe  than  in  mice  and  did 
not  contribute  to  the  barium-induced 
deaths  seen  in  the  high  dose  group.  In 
both  species  the  highest  dose  produced 
marginal  decreases  in  motor  activity, 
grip  strength,  and  thermal  sensitivity. 
The  authors  attributed  these  effects  to 
secondar)'  changes  resulting  from 
barium  chloride  toxicity  at  this  dose.  In 
mating  trials,  no  anatomical  effects  on 
offspring  of  rats  or  mice  were  noted. 
Rats  given  4,000  mg/L  had  marginal 
reductions  in  pup  weights.  .No  effects 
were  noted  on  reproductive  indices. 
Based  on  the  mortality  and  renal 
toxicity  at  4,000  mg/L  in  both  rats  and 
mice,  the  NOAEL  was  70  mg/kg/day  in 
rats  and  165  mg/kg/day  in  mice. 

Reports  on  the  cardiovascular  effects 
of  subchronic  and  chronic  exposure  to 
barium  in  humans  and  animals  vary. 
Brenniman  et  al.  [Ref.  7)  conducted  an 
epidemiological  study  in  which  death- 
rates  (established  from  death 
certificates)  in  communities  with  high 
levels  of  barium  in  their  drinking  water 


(2-10  mg/L)  were  compared  to 
communities  that  were  exposed  to  low- 
levels  of  barium  in  water  (0.0  -  0.2  mg/ 
L).  While  an  initial  analysis  of  the  data 
indicated  statistical  differences  in  blood 
pressure  between  the  communities, 
extensive  analysis  did  not.  No 
statistically  significant  differences  were 
found  in  blood  pressure  between 
individuals  in  the  two  cities  even  when 
adjustments  for  duration  of  exposure, 
use  of  water  softeners  and  the  use  of 
ant'hvpertensive  drugs  were  made  (Ref. 

17J.  ■ 

In  a  human  study  conducted  by 
Wones  et  al.  (Ref.  8).  11  healthy  men 
were  enrolled  in  a  10-week  barium 
drinking  water  dose-response  protocol. 
Diet  and  lifestyle  were  controlled  and 
the  barium  content  of  the  drinking  water 
was  varied  from  0  mg/L  (first  2  weeks) 
to  5  mg/L  (next  4  weeks)  to  10  mg/L 
(last  4  weeks).  There  were  no  changes  in 
morning  or  evening  systolic  or  diastolic 
blood  pressures,  plasma  cholesterol  or 
lipoprotein,  serum  potassium  or 
calcium  or  glucose  levels.  There  were 
no  arr\thmias  related  to  barium 
exposure.  Consumption  of  barium  in 
drinking  water  at  a  dose  of  0.21  mg 
barium/kg/day  did  not  appear  to  affect 
any  of  the  cardiovascular  parameters 
monitored  in  this  study  (Ref  17).  This 
study  was  considered  limited  by  the 
EPA's  Office  of  Drinking  Water  due  to 
its  small  study  population  and  short 
duration  of  exposure  (4  weeks)  and 
because  there  was  no  lowest  effect  dose. 

Perry  et  al.  (Ref.  9)  studied  the  effect 
of  barium  in  drinking  water  on  blood 
pressure  in  rats.  A  total  of  195  female 
weanling  Long-Evans  rats  were 
subdivided  into  a  control  group  of  26 
animals  (0  mg/L)  and  3  exposure  groups 
of  13  rats.  Each  group  was  provided 
,  drinking  water  contammg  1.  10.  or  100 
mg/L  of  barium  chloride  for  1,  4.  or  16 
months.  There  were  significant 
increases  in  mean  systolic  blood 
pressure  in  rats  receiving  the  highest 
dose  at  1  and  4  months  (7  1  and  6.3  mg/ 
kg/day.  respectively).  In  the  16-month 
study,  rats  exposed  to  0.51  and  5.1  mg/ 
kg/day  had  significant  increases  in 
blood  pressure  as  well.  Also  at  the 
highest  dose,  there  was  a  decrease  in 
contractility  a:id  excitability  of  cardiac 
muscle  fiber  The  LOAEL  for  the  16- 
monlh  study  was  0  51  mg/kg/day  as 
evidenced  by  increase  in  blood  pressure 
and  the  NOAEL  was  0.051  mg/kg/day. 
However,  the  test  animals  were 
maintained  on  a  special  contaminant- 
free  diet  that  restricted  their  intake  of 
certain  beneficial  trace  metals,  such  as 
calcium  and  potassium.  This  restriction 
may  have  contributed  to  the  observed 
hypertensive  effects  Several  other 
studies  with  rats  and  mice  lasting  from 
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13  weeks  to  2  years  show  no  increase  in 
blood  pressure  or  any  other 
cardiova.scular  effects. 

3.  Ecotoxicity.  Barium  compounds 
have  low  toxicity  to  aquatic  organisms 
and  plants  (Refs.  15  and  22).  The  low 
toxicity  of  barium  compounds  to  aquatic 
species  is  attributable  to  the  presence  of 
sulfate  in  waters:  barium  ion  liberated 
from  a  barium  compound  reacts  with 
sulfate  to  form  barium  sulfate,  which 
precipitates  from  solution 

C.  Environmental  Fate  of  Barium 
Compounds 

EPA's  environmental  fate  evaluation 
of  barium  compounds  consisted  of  an 
analysis  of  environmental  fate  data 
pertaining  to  barium-containing 
substances  included  on  the  EPCRA 
section  313  list  of  toxic  chemicals  as 
part  of  the  barium  compounds  categor)'. 
Data  were  obtained  from  studies  found 
in  the  literature  (Refs  23,  26-29.  31.  and 
32)  and  several  government  documents 
(Refs.  24.  25.  and  30).  The  portions  of 
these  reference  sources  that  are  relevant 
to  EPA's  review  of  the  environmental 
fate  of  barium  compounds  are 
summarized  below  Detailed 
discussions  can  he  found  in  the 
publications  and  in  Ref,  33,  EPA's 
technical  review  of  these  publications. 

1   Air.  Most  barium  compounds 
released  to  the  environment  from 
industrial  sources  are  in  forms  that  do 
not  become  widely  dispersed  (Ref.  23). 
In  the  atmosphere,  barium  compounds 
are  likely  to  be  present  m  particulate 
form.  .Although  chemical  reactions  may 
cause  changes  in  speciation  of  barium  in 
air.  the  main  mechanisms  for  the 
removal  of  barium  compounds  from  the 
atmosphere  are  likely  to  be  wet  and  dry 
deposition  (Ref  24). 

Elemental  barium  is  oxidized  readily 
in  moi^^t  air  (Refs.  25  and  26).  The 
residence  time  of  barium,  in  the 
atmosphere  mav  be  several  days, 
depending  on  the  size  of  the  particulate 
formed,  the  c:hemical  nature  of  the 
particulate,  and  environmental  factors 
such  as  rainfall  (Ref  24). 

2   [Voter.  In  aquatic  media,  barium 
compounds  are  likely  to  precipitate  out 
of  solution  as  barium  sulfate  (BaSOj)  or 
barium  carbonate  (BaCO>).  VVaterborne 
barium  ma\  also  adsorb  to  suspended 
particulate  matter  (Refs.  24.  27,  and  28) 
Precipitation  of  barium  sulfate  is 
accelerated  when  rivers  enter  ocean 
waters.  This  is  due  to  the  higher  sulfate 
(content  in  ocean  waters  (Ref  33). 
Sedimentation  removes  a  large  portion 
of  barium  compounds  that  are 
suspended  in  surface  waters  (Ref.  29). 

Appreciable  quantities  of  barium 
sulfate  or  carbonate  precipitate  may 
occur  in  aquatic  environments.  This  is 


because  natural  waters  usually  contain 
sulfate  or  carbonate  concentrations  that 
are  sufficient  to  react  with  barium  ion 
to  form  barium  sulfate  or  carbonate, 
which  precipitates  from  solution  (Ref. 
30).  In  natural  waters  at  pH  levels  of  9.3 
or  below,  barium  ion  will  react  to  form 
barium  sulfate  (Ref.  27).  At  pH  above  9.3 
formation  of  barium  carbonate  is 
favored. 

3.  So/7.  Barium  is  not  very  mobile  in 
most  soils.  The  rate  of  transportation  of 
barium  in  soils  is  dependent  on  soil 
characteristics.  Soil  properties  that 
influence  the  transportation  of  barium 
to  groundwaters  are  cation  exchange 
capacity  and  calcium  carbonate  (CaCO,) 
content.  In  soils  with  a  high  cation 
exchange  capacity  (e.g.,  fine  textured 
mineral  soils  or  soils  with  high  organic 
matter  content),  barium  mobility  will  be 
limited  by  adsorption  (Ref  28).  High 
calcium  carbonate  content  limits 
mobility  by  precipitation  of  the  element 
as  barium  carbonate.  In  soils,  barium 
will  also  precipitate  as  barium  sulfate  in 
the  presence  of  sulfate  ions  (Refs.  27 
and  28).  Barium  is  more  mobile  and  is 
more  likely  to  be  leached  from  soils  in 
the  presence  of  chloride  due  to  the 
increased  solubility  of  barium  chloride 
as  compared  to  other  chemical 
compounds  of  barium  (Ref.  28).  Barium 
can  form  compounds  with  fatty  acids 
(e.g.,  in  acidic  landfill  leachate)  with 
enhanced  mobility  in  soils  due  to  the 
lower  charge  of  these  compounds  and 
subsequent  reduction  in  adsorption 
capacity  (Ref.  28).  The  significance  of 
these  mobility  enhancing  processes  is 
thought  to  be  minor  overnll.  and  it  is 
likely  that  in  the  presence  of  sulfate  or 
carbonate  in  soils,  barium  ion  will  react 
to  form  a  solid  (barium  sulfate  or  barium 
carbonate)  with  relatively  low  mobility. 

4.  Barium  solubility  in  anaerobic 
environments.  Although  the  formation 
of  barium  sulfate  precipitate  is  thought 
to  be  the  major  fate  pathway  for  barium 
ion  in  aqueous  environments  containing 
adequate  levels  of  sulfate,  there  is 
evidence  indicating  that  under 
anaerobic,  low  sulfate  conditions, 
enhanced  barium  solubility  from  barium 
sulfate  can  occur.  Barium  ion 
concentrations  greater  than  those 
expected  based  on  the  solubility  of 
barium  sulfate  can  result  through  a 
series  of  steps  in  which  available  sulfate 
is  reduced  to  sulfide  by  anaerobic 
bacteria  (Ref.  31). 

The  existence  of  anaerobic,  sulfate 
poor  aquatic  environments  where 
enhanced  barium  solubility  may  occur 
has  been  documented  (Ref.  32). 
However,  these  environments  are  often 
found  in  northern  glaciated  regions  in 
water  bodies  that  are  isolated  from 
flowing  surface  waters  and 


groundwaters.  As  these  areas  tend  to  be 
remote,  the  likelihood  of  releases  of 
barium  compounds  entering  these 
environments  with  subsequent 
attainment  of  barium  ion  concentrations 
of  environmental  significance  is  low. 

D.  Acute  Exposure 

Because  barium  compounds  have 
been  associated  with  acute  effects  in 
humans,  EPA  conducted  a  limited 
exposure  analysis.  (See  discussion  of 
use  of  exposure  in  listing  decisions,  59 
FR  61440,  November  30,  1994.)  Based 
on  the  TRI  data,  EPA  has  determined 
that  the  concentration  levels  of  barium 
compounds  likely  to  exist  beyond 
facility  site  boundaries  are  low 
compared  to  the  levels  that  would  be 
required  to  induce  the  acute  toxicities 
discussed  above.  Therefore,  EPA  does 
not  believe  that  adverse  acute  human 
health  effects  are  reasonably  likely  to 
occur  as  a  result  of  continuous,  or 
frequently  recurring  releases  of  barium 
compounds  from  facilities  (Ref.  33). 

IV.  Technical  Summary 

EPA's  technical  review  shows  that 
many  barium  compounds  are  known  to 
produce  toxic  effects  in  humans  and 
experimental  animals  with  the  main 
target  organ  being  the  kidneys.  Several 
barium  compounds  are  acutely  toxic  to 
humans:  however,  EPA's  exposure 
analysis  indicates  that  the 
concentrations  required  to  produce 
these  acute  toxicities  are  not  reasonably 
likely  to  exist  beyond  facility  site 
boundaries  as  a  result  of  continuous,  or 
frequently  recurring  releases  of  barium 
compounds  from  facilities.  With  regard 
to  chronic  toxicity,  the  data  from  animal 
studies  support  a  LOAEL  of 
approximately  180  mg/kg/day  for  renal 
toxicity.  Based  on  these  data.  EPA 
considers  barium  ion  to  have 
moderately  high  chronic  toxicity.  From 
its  technical  review  EPA  concludes  that: 
barium  ion  is  bioavailable  from  barium 
compounds,  including  some 
compounds  with  low  water  solubility 
(e.g.  barium  carbonate):  and  that  barium 
ion  is  responsible  for  the  toxic  effects 
produced  by  barium  compounds. 
Available  data  indicate  that  barium 
compounds  are  not  ecotoxic.  EPA's 
previous  determination  (59  FR  33205, 
June  28.  1994)  (FRL-4767-5)  that  barium 
sulfate  is  essentially  non-toxic  to 
humans  and  the  environment,  and  thus 
does  not  meet  the  EPCRA  section 
313(d)(2)  criteria  for  listing  remains 
unchanged. 

V.  Rationale  for  Denial 

With  the  exception  of  barium  sulfate, 
barium-containing  substances  are 
chemicals  subject  to  EPCRA  section  313 
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(listed  under  the  category  of  "barium 
compounds")  and  PPA  section  6607 
reporting  requirements.  The  petition  to 
delist  barium  compounds  is  based  on 
the  petitioner's  contention  that  barium 
compounds  are  not  toxic  and  do  not 
meet  any  of  the  statutory  criteria  under 
section  313(d)(2).  In  addition,  the 
petitioner  contends  that  due  to  an 
abundance  of  sulfate  in  the 
environment,  barium  ion  is  not 
available  from  barium  compounds 
released  into  the  environment  because 
environmental  sulfate  will  combine 
with  barium  ion  to  form  barium  sulfate. 

EPA's  review  of  available  data  has  led 
the  Agency  to  conclude  that  in 
experimental  animals  and  humans:  (1) 
Barium  ion  is  available  from  barium 
compounds,  including  some 
compounds  that  have  low  water 
solubility;  and  (2)  barium  ion  causes 
moderately  high  toxicity  to  the  kidney. 

Based  on  available  data,  EPA 
concludes  that  barium  compounds  can 
reasonably  be  anticipated  to  cause 
chronic  toxicity  in  humans  because  of 
their  ability  to  liberate  barium  ion, 
which  in  turn  causes  adverse  chronic 
health  effects.  Therefore,  barium 
compounds  meet  the  criteria  of  EPCRA 
section  313(d)(2)(B).  EPA  concludes  that 
barium  compounds  should  not  be 
deleted  from  the  section  313  list  of  toxic 
chemicals,  and  the  petition  should  be 
denied.  Because  barium  compounds  can 
reasonably  be  anticipated  to  cause 
moderately  high  chronic  toxicity,  EPA 
does  not  believe  that  an  exposure 
assessment  is  necessary  to  conclude  that 
barium  compounds  meet  the  toxicity 
criterion  of  EPOIA  section  313(d)(2)(B) 
For  a  discussion  of  the  use  of  exposure 
in  EPCRA  section  313  listing/delisting 
decisions,  see  59  FR  61440,  November 
30,  1994. 

EPA  agrees  with  the  petitioner  that 
sulfate  is  a  ubiquitous  substance  in  the 
environment,  and  that  sulfate  reacts 
with  barium  ion  to  form  barium  sulfate. 
EPA  also  agrees  that  barium  sulfate  does 
not  meet  the  criteria  for  listing  on  the 
section  313  list  of  toxic  chemicals.  EPA 
does  not  agree,  however,  that  the 
presence  of  sulfate  in  the  environment 
ensures  that  barium  compounds  cannot 
be  toxic  to  humans.  In  its  review  of  the 
toxicity  of  barium  compounds,  EPA 
concludes  that  environmental  presence 
of  barium  ion  is  not  a  necessary 
prerequisite  for  toxicity  from  a  barium 
compound.  In  the  technical  review 
portion  of  this  notice,  EPA  describes 
studies  in  which  adverse  effects  were 
observed  following  exposure  to  an  intact 
barium  compound.  The  toxicity  occurs 
as  a  consequence  of  barium  ion  release 
in  vivo.  Therefore,  exposure  to  an  intact 
barium  compound  can  reasonably  be 


anticipated  to  cause  toxicity  as  a  result 
of  the  release  of  barium  ion  in  the  body. 

In  addition,  EPA  does  not  agree  that 
the  presence  of  sulfate  in  the 
environment  automatically  ensures  that 
barium  ion  availability  will  not  resuh 
from  barium  compounds  released  into 
the  environment.  EPA  feels  that 
continuous  releases  of  a  barium 
compound  (particularly  a  highly  soluble 
one)  to  a  given  area  could  deplete 
sulfate  in  that  area.  Once  sulfate 
depletion  takes  place,  continued  release 
of  the  barium  compound  could  lead  to 
availability  of  barium  ion. 

EPA's  denial  of  this  petition  is 
consistent  with  the  Agency's  published 
policy  and  guidance  on  metal 
compound  categories  under  section  313 
of  EPCRA  (56  FR  23703,  May  23.  1991). 
This  policy  and  guidance  articulated 
EPA's  determination  that  the  toxicity  of 
a  metal-containing  compound  that 
dissociates  or  reacts  to  generate  the 
metal  ion  can  be  expressed  as  a  function 
of  the  toxicity  induced  by  the  intact 
species  and  the  availability  of  the  metal 
ion.  Thus,  EPA  stated  that  for  petitions 
to  exempt  individual  metal-containing 
compounds  from  the  EPCRA  section  313 
list  of  toxic  chemicals,  EPA  bases  its 
decisions  on  the  evaluation  of  all 
chemical  and  biological  processes  that 
may  lead  to  metal  ion  availability,  as 
well  as  on  the  toxicity  exhibited  by  the 
intact  species.  EPA  stated  that  the 
Agency  will  deny  petitions  for 
chemicals  that  dissociate  or  react  to 
generate  the  metal  ion  at  levels  which 
can  reasonably  be  anticipated  to  cause 
adverse  effects  to  human  health  or  the 
environment  and  for  which  the  metal 
ion  availability  cannot  be  properly 
characterized. 

In  summary,  EPA's  review  of 
information  pertaining  to  barium 
compounds  resulted  in  the  conclusion 
that  in  mammals:  (1)  Barium  ion  is 
available  from  barium  compounds 
(including  some  compounds  that  have 
low  water  solubility);  and  (2)  barium  ion 
causes  chronic  toxic  effects.  Thus, 
barium  compounds  can  reasonably  be 
anticipated  to  cause  chronic  toxicity  in 
humans  because  of  their  ability  to 
liberate  barium  ion.  EPA  believes  that 
the  available  data  satisfy  the  criterion  in 
EPCRA  section  313(d)(2)(B). 
Accordingly,  EPA  is  denying  the 
petition. 
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47  CFR  Part  73 

[MM  Docket  No.  96-259;  RM-«970] 

Radio  Broadcasting  Services;  Moscow 
ID 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Darin  L.  Siebert  requesting  the 
allotment  of  Channel  277A  to  Moscow, 
Idaho,  as  that  community's  second  local 
commercial  FM  service.  Coordinates 
used  for  Channel  277A  at  Moscow  are 
46-42-24  and  ii6-55-(38.  As  Moscow, 
Idaho,  is  located  within  320  kilometers 
(199  miles)  of  the  Canadian  border,  the 
Commission  must  obtain  the 
concurrence  of  the  Canadian 
government  to  this  proposal. 
DATES:  Comments  must  be  filed  on  or 
before  February  18,  1997,  and  reply 
comments  on  or  before  March  5,  1997, 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Darin  L.  Siebert, 
S.  605  Grand  Ave.,  Pullman.  WA  99163. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Jovner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
96-259,  adopted  December  20,  1996. 
and  released  December  27.  1996.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc..  (202)  857-3800,  2100  M  Street, 
NW..  Suite  140.Washington,  DC  20037 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  "apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
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For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  97-49  Filed  1-2-97;  8:45  am] 

BILUNG  CODE  671 2-01 -P 

47  CFR  Part  73 

[MM  Docket  No.  96-258;  RM^967] 

Radio  Broadcasting  Services;  Valdez, 
AK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  North  Wave 
Communications,  Inc.,  seeking  the 
allotment  of  FM  Channel  227 A  to 
Valdez,  Alaska,  as  that  community's 
first  local  FM  transmission  service. 
Coordinates  used  for  this  proposal  are 
61-07-00  and  146-16-00.  As  Valdez, 
Alaska,  is  located  within  320  kilometers 
(199  miles)  of  the  Canadian  border,  the 
Commission  must  obtain  the 
concurrence  of  the  Canadian 
government  to  this  proposal. 
DATES:  Comments  must  be  filed  on  or 
before  Februar\-  18,  1997.  and  reply 
comments  on  or  before  March  5,  1997 

ADDRESSES:  Secretary',  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Michael 
H.  Bader,  Esq.,  Haley  Bader  &  Potts, 
P.L.C..  4350  North  Fairfax  Drive,  Suite 
900,  Arlington,  VA  22203-1633. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  )oyner.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-258,  adopted  December  20,  1996, 
and  released  December  27,  1996.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW,  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service. 


Inc.,  (202)  857-3800,  2100  M  Street. 
NW.,  Suite  140.  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Ad  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Qjmmission 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 
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BILUNG  CODE  6712-01-P 


47  CFR  Part  73 

[MM  Docket  No.  9&-260,  RM-8965] 

Radio  Broadcasting  Services; 
Mankato,  Minnesota 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Mid- 
Minnesota  Broadcsting  Company 
proposing  the  allotment  of  Channel 
231A  to  Mankato.  Minnesota.  The 
coordinates  for  Channel  231 A  at 
Mankato  are  44-10-12  and  94-00-24. 
DATES:  Comments  must  be  filed  on  or 
before  February  18.  1997,  and  reply 
comments  on  or  before  March  5.  1997 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Abdolmajid  Khalizadeh, 
Philip  A.  Rubin  &  .Associates.  Inc.,  1350 
Connecticut  Avenue.  Suite  610. 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
96-260,  adopted  December  20.  1996, 
and  released  December  27,  1996.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 


during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW  ,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  2100  M  Street,  NW.,  Suite  140. 
Washington.  DC,  20037.  (202)  857- 
3800. 

Provisions  of  the  Regulatorv 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  th    public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1  1204(b)  for  rules 
governing  permissible  e.v  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
)ohn  A.  Karousos. 

Chief.  Allncationy  Branch.  Policv  and  Rules 
Division.  Mass  .Media  Bureau 
IFR  Doc.  97-45  Filed  1-2-97;  8:45  am) 

BILLING  CODE  6712-01-P 


47  CFR  Part  73 

[MM  Docket  No.  96-257,  RM-8966] 

Radio  Broadcasting  Services; 
Cloudcroft,  New  Mexico 

AGENCY:  Federal  Comniunications 

Commission, 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Robert 
I.  Flotte  seeking  the  allotment  of 
Channel  250C1  to  Cloudcroft,  New 
Mexico,  as  the  community's  first  local 
aural  transmission  service.  Channel 
250C1  can  be  allotted  to  Cloudcroft  m 
compliance  with  the  Commission's 
minimum  dist  ince  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  32-57- 
30  North  Latitude  and  105-44—42  West 
Longitude  Mexican  concurrence  in  the 
allotment  is  required  since  the 
communitv  is  located  within  320 
kilometers  (199  milesl  of  the  U.S.- 
Mexican border. 

DATES:  Comments  must  be  filed  on  or 
before  February-  18.  1997.  and  repK 
comments  on  or  before  March  5.  1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC.  20554. 
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In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Barry  D.  Wood.  Esq..  Mark  A 
Brinton,  Esq.,  Jones,  Waldo,  Holbrook  & 
McDonough.  PC.  2.100  M  Street  NW.. 
Suite  900.  Washington.  DC  20037 
(Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-257,  adopted  December  20.  1996, 
and  released  December  27.  1996.  The 
full  text  of  this  Commi.ssion  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239J.  1919 
M  Street.  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  mav  also 
be  purchased  from  the  Commission  s 
copy  contractor.  International 
Transcription  Services.  Inc..  (202]  857- 
3800.  2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory- 
Flexibility  Act  of  1980  do  not'apply  to 
this  prot:eeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See47CFR  1  1204(b)  for  rules 
governing  permissible  fx  partf  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
lohii  A.  Karousos. 

Chief.  Allocations  Bmnch.  Pohcvand  Rules 

Division,  Mass  Media  Bureau 

(FRDot    97-40  Filed  1-2-97,8:45  am] 

BILUNC  CODE  6712-01-P 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  225,  231,  and  242 
[DFARS  Case  95-D040] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Independent 
Research  and  Development/Bid  and 
Proposal  Costs  for  FY96  and  Beyond 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comment. 


SUMMARY:  The  Department  of  Defense  is 
proposing  to  amend  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  reflect  proposec  changes  to 
the  Federal  Acquisition  Regulation 
(FAR)  to  treat  Independent  Research 
and  Development  and  Bid  and  Proposal 
cost  for  fiscal  year  1996  and  beyond  as 
fully  allowable,  subject  only  to  the  FAR 
normal  standards  of  reasonableness  and 
allocability. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
.March  4.  1997,  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to.  Defense 
Acquisition  Regulations  Council,  Attn; 
Ms.  Sandra  G.  Haberlin.  PDCSD  (A&T) 
DP  (DAR),  tMD  3D139,  3062  Defense 
Pentagon.  Washington,  DC  20301-3062, 
telefax  number  (703)  fi02-fl350.  Please 
cite  DFARS  Case  95-D040  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  Haberlin.  at  (703)  602-0131. 
Please  cite  DFARS  Case  95-D040. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  current  Independent  Research 
and  Development  (IR&D)/Bid  and 
Proposal  (B&P)  cost  principle  at  DFARS 
231.205-18  covers  the  limited 
allowability  of  IR&D/B&P  costs  for  major 
contractors  through  a  3-year  transition 
period  (fiscal  years  1993-199.5),  based 
on  the  requirements  of  section  802  of 
the  National  Defense  Authorization  Act 
for  fiscal  years  1992  and  1993  (Pub.  L. 
102-190).  Section  802  does  not  address 
the  allowability  of  IR&D/B&P  costs  after 
fiscal  year  1995.  This  proposed  DFARS 
rule  supplements  a  proposed  FAR  rule 
(FAR  Case  95-032),  which  treats  IR&D/ 
B&P  costs  for  fiscal  year  1996  and 
beyond  as  100  percent  allowable  for  all 
contractors,  subject  only  to  the  FAR 
normal  standards  of  reasonableness  and 
allocability.  The  proposed  FAR  rule  was 
published  in  the  Federal  Register  on 
November  14.  199b  (61  FR  58452).  In 
addition,  this  DFARS  rule  continues  to 
require,  in  accordance  with  10  L'.S.C. 
2372.  that  IR&D/B&P  activities  of  major 
contractors  have  a  potential  interest  to 
DoD  for  the  costs  to  be  allowable. 

The  proposed  DFARS  rule  revises 
231.205-18  and  242.771  to  delete  (1)  the 
requirement  for  advance  agreement 
negotiations  or  formal  IR&D  technical 
reviews  and  evaluations  after 
contractors'  fiscal  year  1992;  and  (2)  the 
limited  allowability  restriction  of  IR&D/ 
B&P  costs  for  fiscal  years  1993-1995. 
Also,  the  rule  revises  225.7303-2(c)  to 
indicate  that  the  "potential  interest  to 


DoD"  requirement  of  DFARS  231.205- 
18(c)(3)  does  not  apply  to  contracts  for 
foreign  military  sales. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.^ 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive  fixed-price  basis  and  do  not 
require  application  of  the  cost  principle 
contained  in  this  rule.  An  initial 
regulator)'  fiexibility  analysis,  therefore, 
has  not  been  performed.  Comments  are 
invited  from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  also  will  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  95- 
D040  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  rule 
does  not  impose  any  new 
recordkeeping,  information  collection 
requirements,  or  collections  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501.  erseq. 

List  of  Subjects  in  48  CFR  Parts  225, 
231,  and  242 

Government  procurement 
Michele  P.  Peterson. 

Executive  Editor.  Defense  Acquisition 
Begulations  Council 

Therefore,  it  is  proposed  that  48  CFR 
Parts  225,  231,  and  242  be  amended  as 
follows; 

1.  The  authority  citation  for  48  CFR 
Parts  225,  231,  and  242  continues  to 
read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 

Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7303-2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

225.7303-2    Cost  of  doing  business  witti  a 
foreign  government  or  an  international 
organization. 

*         •         •         »         • 

(c)  The  cost  limitation  for  major 
contractors  on  independent  research 
and  development  and  bid  and  proposal 
(IR&D/B&P)  costs  for  projects  which  are 
of  potential  interest  to  DoD.  in  231 .205- 
18(c)(iii),  does  not  apply  to  foreign 
military  sale  contracts,  except  as 
provided  in  225.7303-5.  The 
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allowability  of  IR&D/B&P  costs  on 
contracts  for  foreign  military  sales  not 
wholly  paid  for  from  funds  made 
available  on  a  nonrepayable  basis  shall 
be  limited  to  the  contract's  allocable 
share  of  the  contractor's  total  IR&D/B&P 
expenditures.  In  pricing  contracts  for 
such  foreign  military  sales — 

(1)  Use  the  best  estimate  of  reasonable 
costs  in  forward  pricing. 

(2)  Use  actual  expenditures,  to  the 
extent  that  they  are  reasonable,  in 
determining  final  cost. 


PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

3.  Section  231.205-18  is  revised  to 
read  as  follows: 

231.205-18    Independent  research  and 
development  and  bid  and  proposal  costs. 

(a)  Definition.  Major  contractor,  as 
used  in  this  subsection,  means  a 
contractor  with  more  than  $11,000,000 
in  IR&D/B&P  costs  in  the  preceding 
fiscal  year  allocated  to  DoD  prime 
contracts  and  subcontracts  whose  values 
exceed  the  simplified  acquisition 
threshold,  except  for  fixed-price 
contracts  and  subcontracts  without  cost 
incentives. 

(c)  Allowability,  (i)  Departments/ 
agencies  shall  not  supplement  this 
regulation  in  any  way  that  limits  IR&D/ 
B&P  cost  allowabilitv. 

(ii)  See  225.7303-2(c)  for  allowability 
provisions  affecting  foreign  military  sale 
contracts. 

(iii)  For  major  contractors  (see 
paragraph  (a)  of  this  subsection),  the 
following  limitation  applies — 

(A)  The  amount  of  IR&D/B&P  costs 
allowable  under  DoD  contracts  shall  not 
exceed  the  lesser  of — 

(1)  Such  contracts'  allocable  share  of 
total  incurred  IR&D/B&P  costs:  or 

(2)  The  amount  of  incurred  IR&D/B&P 
costs  for  projects  having  potential 
interest  to  DoD. 

(B)  Allowable  IR&D/B&P  costs  are 
limited  to  those  for  projects  which  are 
of  potential  interest  to  the  DoD, 
including  activities  intended  to 
accomplish  any  of  the  following — 

(1)  Enable  superior  performance  of 
future  U.S.  weapon  systems  and 
components; 

(2)  Reduce  acquisition  costs  and  life- 
cycle  costs  of  military  systems: 

(3)  Strengthen  the  defense  industrial 
and  technology  base  of  the  United 
States; 

(4)  Enhance  the  industrial 
competitiveness  of  the  United  States; 

(5)  Promote  the  development  of 
technologies  identified  as  critical  under 
lOU.S.C.  2522; 


(6)  Increase  the  development  and 
promotion  of  efficient  and  effective 
applications  of  dual-use  technologies; 

(7)  Provide  efficient  and  effective 
technologies  for  achieving  such 
environmental  benefits  as:  improved 
environmental  data  gathering, 
environmental  cleanup  and  restoration, 
pollution  reduction  in  manufacturing, 
environmental  conservation,  and 
environmentally  safe  management  of 
facilities. 

(iv)  For  major  contractors,  the 
contractmg  officer  will — 

(i)  Determine  whether  IR&D/B&P 
projects  are  of  potential  interest  to  DoD: 
and 

(ii)  Provide  the  results  of  the 
determination  to  the  contractor. 

(v)  The  cognizant  contract 
administration  office  shall  furnish 
contractors  with  guidance  on  financial 
information  needed  to  support  IR&D/ 
B&P  costs  and  on  technical  information 
needed  from  major  contractors  to 
support  the  potential  interest  to  DoD 
determination  (see  also  242.771-3(a)). 

PART  242— CONTRACT 
ADMINISTRATION 

4.  Sections  242.771  through  242.771- 
3  are  revised  to  read  as  follows: 

242.771     Independent  research  and 
development/Md  and  proposal. 

242.771  -1    Scope  of  subpart 

This  section  implements  10  U.S.C. 
2372,  Independent  research  and 
development  and  bid  and  proposal 
costs:  payments  to  contractors. 

242.771-2    Policy. 

Defense  contractors  are  encouraged  to 
engage  in  IR&D/B&P  activities  of 
potential  interest  to  DoD,  including 
activities  cited  in  231.205-18(c)(iii)(B). 

242.771-3    Responsibilities. 

(a)  The  cognizant  administrative 
contracting  officer  (AGO)  or  corporate 
AGO  shall— 

(1)  Determine  cost  allowability  of 
IR&D/B&P  costs  as  set  forth  in  231.205- 
18  and  FAR  31.205-18. 

(2)  Determine  whether  IR&D/B&P 
projects  performed  by  major  contractors 
(see  231.205-18(a))  are  of  potential 
interest  to  DoD.  Notify  the  contractor 
promptly  of  any  IR&D/B&P  activities 
which  are  not  of  potential  interest  to 
DoD. 

(b)  The  Defense  Gontract  Management 
Command  of  the  Defense  Logistics 
Agency  or  the  Mihtary  Department 
responsible  for  performing  contract 
administration  functions  is  responsible 
for— 


11)  Providing  contractors  with 
guidance  on  financial  information 
needed  to  support  IR&D/B&P  costs. 

(2)  Providing  Defense  Contract  Audil 
Agency  (DCA.M  with  IR&D/B&P 
statistical  information,  as  necessary ,  to 
assist  DC\A  in  its  annual  reporting 
requirement  (see  paragraph  (c)  of  this 
subsection). 

(c)  The  Etefense  Contract  Audit 
Agency  is  responsible  for  submitting  an 
annual  report  to  the  Director  of  Defense 
Procurement  (USD  (A&T)  DP)  setting 
forth  required  statistical  information 
relating  to  the  DoD-wide  IR&D/B&P 
program. 

(d)  The  Director.  Defense  Research 
and  Engmeering  (USD  (A&T)  DDR&E),  is 
responsible  for  establishing  a  regular 
method  for  communication — 

(1)  From  DoD  to  contractors,  of  timely 
and  comprehensive  information 
regarding  planned  or  expected  DoD 
future  needs:  and 

(2)  From  contractors  to  DoD.  of  brief 
technical  descriptions  of  comractor 
IR&D  projects. 

|FR  Doc  97^3  Filed  1-2-97;  8:45  am! 

BILUNG  CODE  5000  0*  M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  538 

[Docket  No.  94-35;  Notice  2] 

RIN2127-AF37 

Minimum  Driving  Range  for  Dual 
Fueled  Electric  Passenger 
Automobiles 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTlOfi:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  In  this  document.  NHTSA 
proposes  to  set  the  minimum  driving 
range  only  for  dual  fueled  electric 
passenger  automobiles,  otherwise 
known  as  hybrid  electric  vehicles 
(HEVs),  at  17.7  miles  when  operating  on 
electricity  alone.  The  purpose  of 
establishing  the  range  is  to  meet  a 
statutory  requirement  intended  to 
encourage  the  production  of  HEVs.  An 
HEV  which  meets  the  range  requirement 
would  qualify  to  have  its  fuel  economy 
calculated  according  to  a  special 
procedure  that  would  facilitate  the 
efforts  of  its  manufacturer  to  comply 
with  the  corporate  average  fuel  economy 
standards.  NHTSA  is  also  proposing  to 
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establish  a  procedure  through  which 
manufacturers  of  HEVs  that  do  not  meet 
the  minimum  dnving  range 
requirements  may  petition  the  agency 
for  relief. 

DATES:  Comments  must  be  received  by 
March  4.  1997. 

ADDRESSES:  Comments  on  this 
document  must  refer  to  the  docket  and 
notice  numbers  set  forth  above  and  be 
submitted  (preferably  10  copies)  to  the 
Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5313,  400  Seventh  Street  SVV.. 
Washington,  IX  20590.  (Docket  hours 
are  9:30  a.m.  to  4:00  p.m.,  Monday 
through  Friday.) 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
P.  L.  Moore,  Office  of  Planning  and 
Consumer  Programs,  NPS-32.  Room 
5315,  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SVV., 
Washington,  DC  20590.  Telephone: 
(202) 366-5222. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  Alternative  Motor  Fuels  Act  of  1988 

Section  6  of  the  Alternative  Motor 
Fuels  Act  of  1988  (AMFA)  (P.L.  lOO- 
494)  amended  the  fuel  economy 
provisions  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (Cost 
Savings  Act)  by  adding  a  new  section 
513,  "Manufacturing  Incentives  for 
Automobiles."  Section  513  contained 
incentives  for  the  manufacture  of 
vehicles  designed  to  operate  on  alcohol 
or  natural  gas,  including  dual  fuel 
vehicles;  i.e.,  vehicles  capable  of 
operating  on  one  of  those  alternative 
fuels  and  either  gasoline  or  diesel  fuel. 

Section  513  provided  that  dual  fuel 
vehicles  meeting  specified  criteria 


qualify  for  special  treatment  in  the 
calculation  of  their  fuel  economy  for 
purposes  of  the  corporate  average  fuel 
economy  (CAFE)  standards.  The  fuel 
economy  of  a  qualifying  vehicle  is 
calculated  in  a  manner  that  results  in  a 
relatively  high  fuel  economy  value,  thus 
encouraging  its  production  as  a  way  of 
facilitating  a  manufacturer's  compliance 
with  the  CAFE  standards.  One  of  the 
qualifv'ing  criteria  for  passenger 
automobiles  was  to  meet  a  minimum 
driving  range,  which  was  to  be 
established  by  NHTSA. 

NHTSA  was  required  to  establish  two 
minimum  driving  ranges,  one  for  "dual 
energy"  (alcohol/gasoline  or  diesel  fuel) 
passenger  automobiles  when  operating 
on  alcohol,  and  the  other  for  "natural 
gas  dual  energy"  (natural  gas/gasoline  or 
diesel  fuel)  passenger  automobiles  when 
operating  on  natural  gas.  In  establishing 
the  dnving  ranges,  NHTSA  was  to 
consider  the  purposes  of  AMFA, 
consumer  acceptability,  economic 
practicability,  technology, 
environmental  impact,  safety, 
drivability.  performance,  and  any  other 
factors  deemed  relevant. 

The  AMFA  and  its  legislative  history 
made  it  clear  that  the  driving  ranges 
were  tf)  be  low  enough  to  encourage  the 
production  of  dual  fuel  passenger 
automobiles,  yet  not  so  low  that 
motorists  would  be  discouraged  by  a 
low  driving  range  from  actually  fueling 
their  vehicles  with  the  alternative  fuels. 
The  agency  accordingly  promulgated 
driving  range  regulations  at  49  CFR  Part 
538  (55  FR  17616). 

B.  Energy  Policy  Act  of  1 992 

The  Energy  Policy  Act  of  1992  (Pub. 
L.  102-486)  amended  section  513  of  the 
Cost  Savings  Act  to  expand  the  scope  of 
the  alternative  fuels  it  promotes.  The 


amended  section  provided  incentives 
for  the  production  of  vehicles  using,  in 
addition  to  alcohol  and  natural  gas, 
liquefied  petroleum  gas,  hydrogen,  coal 
derived  liquid  fuels,  fuels  (other  than 
alcohol)  derived  from  biological 
materials,  electricity  (including 
electricity  from  solar  energy),  and  any 
fuel  NHTSA  determines,  by  rule,  is 
substantially  not  petroleum  and  would 
yield  substantial  energy  security 
benefits  and  substantial  environmental 
benefits. 

Section  513  continued  to  provide 
incentives  for  the  production  of  dual 
fuel  vehicles;  i.e.,  vehicles  that  operate 
on  one  of  a  now  expanded  list  of 
alternative  fuels,  including  electricity, 
and  on  gasoline  or  diesel  fuel.  For 
example,  the  calculated  fuel  economy  of 
a  dual  fueled  vehicle  is  based  on  the 
harmonic  average  of  the  fuel  economy 
when  operated  on  gasoline  or  diesel  fuel 
and  the  credited  fuel  economy  when 
operated  on  the  alternative  fuel.  A 
hybrid  electric  vehicle  opei-ating  on 
gasoline  may  have  a  combined  city/ 
highway  fuel  economy  average  of  28.5 
miles  per  gallon,  and  a  combined  city/ 
highway  energy  consumption  of  422 
watt-hours/mile  when  operated  on 
electricity.  Using  the  petroleum 
equivalency  factor  of  38322  watt-hours 
per  gallon  (Wh/gal)  proposed  by  the 
Department  of  Energy  on  February  4, 
1994  (59  FR  5336)  to'derive  a  miles  per 
gallon  equivalent,  the  mpg  of  such  an 
electric  vehicle  with  no  petroleum 
powered  accessories  is  derived  by 
dividing  the  petroleum  equivalency  by 
the  electric  energy  consumed  per  mile: 

38322/422  =90.81  miles/gallon 

The  harmonic  average  of  90.81  mpg 
and  28.5  mpg  is: 


1 


0.5       0.5 

+ 


43.4  miles /gallon 


28.5     90.8 


NHTSA  notes  that  some  statutory 
terminology  was  changed  by  the  1992 
amendments.  Among  other  things,  the 
terms  "dual  energy"  and  "natural  gas 
dual  energy"  were  dropped,  and  the 


terms  'alternative  fueled  automobile," 
"dedicated  automobile,"  and  "dual 
fueled  automobile"  were  added. 

Section  513  also  continued  to  require 
dual  fueled  passenger  automobiles  to 


meet  specified  criteria,  including 
meeting  a  minimum  driving  range,  in 
order  to  qualify  for  the  special  treatment 
in  the  calculation  of  their  fuel  economy 
for  purposes  of  the  CAFE  standards.  The 
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1992  Energy  Policy  Act  necessitates 
amending  Part  538.  The  agency  must 
establish  a  minimum  driving  range  for 
the  expanded  scope  of  dual  fueled 
vehicles.  Minimum  driving  range 
standards  for  all  dual  energy  vehicles 
except  electric  vehicles  were  established 
by  a  final  rule  issued  on  March  21,  1996 
(61  FR  14507).  Pursuant  to  the  1992 
amendments,  the  March  21.  1996,  final 
nile  also  eliminated  the  exemption  from 
the  minimum  driving  range 
requirements  for  all  non-electric  dual 
fueled  vehicles.  Establishment  of  a 
minimum  driving  range  for  HEVs 
requires  reinstating  the  availability  of  an 
exemption  for  these  vehicles. 

On  luly  5,  1994,  the  Cost  Savings  Act 
was  revised  and  codified  "without 
substantive  change."  The  provisions 
formerly  found  in  section  513  of  the 
Cost  Savings  Act  are  now  at  49  U.S.C. 
32901,  32905,  and  32906.  In  setting  the 
minimum  driving  range  for  dual  energv 
electric  vehicles,  NhTSA  is  required  bv 
49  U.S,C.  32901(c)(3)  to  consider  the 
purposes  set  forth  in  section  3  of  the 
AMFA  as  amended  by  the  Energy  Policy 
Act:  '   . 

(1)  To  encourage  the  development  and 
widespread  use  of  methanol,  ethanol,  natural 
gas.  other  gaseous  fuels,  and  electricity  as 
transportation  hjels  by  consumers;  and 

(2)  To  promote  the  production  of 
alternatively  fueled  motor  vehicles. 

Section  32901(c)(3)  also  requires  that 
the  agency  consider  consumer 
acceptability,  economic  practicibility, 
technology,  environmental  impact, 
safety,  drivability,  performance,  and 
other  relevant  factors  in  setting  a 
minimum  driving  range. 

Proposal 

In  this  document.  NHTSA  is 
proposing  to  amend  Part  538  pursuant 
to  the  Energy  Policy  Act.  As  discussed 
below,  the  agency  is  proposing  to  set  the 
minimum  driving  range  for  all  hybrid 
electric  dual  fueled  passenger 
automobiles  while  operating  on 
electricity  alone  at  17.7  miles  and  to 
establish  application  procedures  for 
manufacturers  of  HEVs  seeking 
exemption  from  the  minimum  range 
requirement. 

To  encourage  the  development  and 
production  of  alternative  fuel  vehicles, 
the  AMFA  provides  that  such  vehicles 
meeting  an  appropriate  minimum 
driving  range  will  qualify-  for  special 
treatment  in  the  calculation  of  their  fuel 
economy  for  the  purpose  of  their 
manufacturers'  compliance  with  CAFE 
standards. 

The  inclusion  of  electricity  in  the  list 
of  alternative  fuels  covered  by  the 
AMFA  necessitates  that  a  minimum 
driving  range  be  established  for  HEVs 


for  fuel  economy  purposes.  The  AMP'A 
specifies  a  minimum  driving  range  of 
200  miles  for  dual  fueled  passenger  cars 
(other  than  dual  fueled  electric)  when 
operating  on  the  alternative  fuel,  but 
allows  the  Secretary  of  Transportation 
to  establish  the  minimum  driving  range 
for  HEVs. 

The  AMFA  and  Energy  Policy  Act 
provisions,  which  are  now  codified  at 
49  U.S.C.  sections  32901(c)  and  32905, 
require  the  Secretary  of  Transportation 
to  establish  a  minimum  driving  range 
for  HEVs.  This  minimum  range 
requirement  applies  to  passenger 
automobiles  only.  It  does  not  applv  to 
dual  fueled  light  trucks. 

In  seeking  to  carry  out  its  goals,  the 
Ac  t  attempts  to  balance  two  competing 
obiectives: 

(1)  Encouraging  the  production  of 
alternatively  fueled  vehicles  by  offering 
CAFE  standard  compliance  incentives, 
and 

(2)  Encouraging  the  purchase  of 
alternatively  fueled  vehicles  bv 
consumers  by  providing  the  incentives 
only  to  those  vehicles  whose  range  of 
operation  is  large  enough  to  meet 
consumer  needs. 

The  setting  of  a  minimum  driving 
range  for  HEVs  must  balance  the  needs 
of  the  consumer  with  the  technical  and 
economic  considerations  that  are  faced 
by  the  manufacturers.  A  low  minimum 
driving  range  eligibility  criterion  might 
encourage  the  production  of  dual  fueled 
cars,  hut  lead  to  HEVs  being  designed 
with  such  a  low  alternative  fuel  driving 
range  that  consumers  do  not  buy  them 
or,  if  they  buy  them,  infrequently 
operate  them  on  the  alternative  fuel. 
Conversely,  an  excessively  high 
minimum  driving  range  eligibility 
criterion  might  discourage  the 
production  of  dual  fueled  electric  cars 
and  unnecessarily  compromise  other 
vehicle  attributes  and  aspects  of 
performance.  Manufacturers  would  be 
discouraged  by  an  overly-stringent 
minimum  range  because  a  vehicle 
which  does  not  meet  the  minimum 
•driving  range  for  its  type  is  unlikely  to 
be  built  since  the  manufacturer  would 
not  receive  any  of  the  benefits  or 
incentives  provided  by  the  Act. 

From  the  viewpoint  of  the  consumer, 
the  necessary  driving  range  may  be 
dictated  by  the  convenience  of  a  range 
thai  corresponds  to  a  typical  workweek 
travel  distance,  or  a  daily  travel  distance 
for  a  fieet  car.  Also,  if  the  majority  of 
consumers  would  use  an  HEV  in  an 
urban  area  with  more  recharging 
stations  or  in  a  fleet  application  with  a 
central  recharging  station,  a  large 
driving  range  may  be  less  critical 

To  aid  the  agency  in  relating  the  data 
on  driving  range  for  HE\'s  to  the  unique 


characteristics  of  dual  fueled  passenger 
automobiles.  NHTSA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  September  22. 
1994  (59  FR  48589)  In  the  ANTRM  the 
agency  posed  a  number  of  questions  on 
the  use  of  HEVs  relating  to  the 
determination  of  a  driving  range  that 
wouid  serve  the  purposes  of  Alternative 
Motor  Fuels  Act  and  the  Energv  Policy 
Act. 

A.  Response  to  the  ANPRM 

The  agency  received  four  comments 
in  response  to  the  September  22.  1994, 
ANPRM.  Commients  were  submitted  bv 
\'olvo  Cars  of  North  America.  Inc. 
(Volvo).  National  Automobile  Dealers 
Association  (NADA).  Mitsubishi  Motors 
America.  Inc.  (Mitsubishi),  and 
American  Automobile  Manufacturers 
.-Vssociation  (A.^MA).  N,\DA  did  not 
provide  responses  to  the  individual 
questions.  \'olvo  commented  on  most  of 
the  questions,  and  Mitsubishi  and 
AAMA  commented  on  all  questions. 

One  of  the  questions  contained  in  the 
ANPR\<  requested  views  nn  the 
minimum  driving  range  tor  HEV 
passenger  cars  when  operating  on 
electricity.  Volvo  stated  that  a  minimum 
driving  range  of  approximately  60  to  80 
miles  would  be  appropriate  Mitsubishi 
declined  to  recommend  an  explicit 
minimum  driving  range,  but  did 
recommend  that  the  agency  consider  the 
application  of  a  driving  cyrle  that  is  at 
a  lower  speed  than  the  current  EPA 
urban'highway  driving  cycle  since  the 
EPA  urban/highway  driving  cycle's 
speeds  (60+  mph)  are  too  high  for  some 
HEVs.  AAM.^  recommended  that 
NHTSA  set  a  zero  minimum  driving 
range  for  HEVs  so  that  no  HEV 
technologies  (including  those  with  little 
or  no  all-electric  range)  that  still  offer 
energy  and/or  emissions  benefits  will  be 
excluded  by  regulatory  design.  AAM.^ 
believes  that  this  approach  to  setting 
minimum  driving  range  is  consistent 
with  the  intent  of  the  Energy  Policy  Act. 

The  ANPRM  also  solicited  comments 
on  what  the  appropriate  method  for 
determining  minimum  driving  ranges 
should  he.  whether  the  EP.-\  driving 
cycle  should  be  used  to  determine  the 
range  and  whether  driving  range 
measurements  should  be  undertaken 
with  the  vehicle  using  electric  power 
alone  or  a  combination  of  electricity  and 
other  fuels.  Volvo  stated  that  dual 
fueled  vehicles  should  incorporate  the 
same  driving  range  on  the  two  fuels 
combined  as  a  normal  gasoline  fueled 
vehicle,  which  is  350-400  miles. 
However,  Volvo  Ijelieves  that  it  is 
possible  for  a  hybrid  vehicle  to 
complete  the  EP.*i  driving  r\(  le  solely 
on  electric  power  Mitsubishi  believes 
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that  the  minimum  driving  range  should 
be  determined  based  on  the  hybrid 
vehicle's  role  and  purpose;  e.g.,  in  a 
high  pollution  urban  area,  the  range 
should  be  based  on  all  electric  operation 
and  in  suburban  or  rural  areas  the  range 
should  be  based  on  operation  with  the 
other  power  source  running  as  well. 
Mitsubishi  also  stated  that  whether  the 
hybrid  can  operate  solely  on  electricity 
depends  on  the  design  and  purpose  of 
the  vehicle.  AAMA  stated  that  the  range 
should  be  determined  on  the 
combination  of  both  power  sources  and 
it  believes  that  there  may  be  vehicles 
that  can  operate  solely  on  elect.-icitv 
while  others  may  require  the  au.xiliary 
power  source  as  well.  AAMA  also  noted 
that  a  hybrid  with  electric  power  and  an 
alternative  fueled  engine  is  a  dedicated 
alternative  fueled  automobile  since  it 
operates  entirely  on  alternative  fuels, 
albeit  two  types  of  alternative  fuel. 

The  ANPRM  also  requested  comments 
regarding  the  suitability  of  the  Society 
of  Automotive  Engineers  (SAE)  11711 
Hybrid  Electric  Vehicle  Test  Procedure 
This  test  procedure,  which  is  still  under 
development,  might  be  used  in  the 
future  for  determining  range.  Among 
other  requests,  the  NfPRM  sought 
information  regarding  the  adaptability 
of  the  SAE  procedure  for  use  with  the 
EPA  driving  cycle,  and  the 
appropriateness  of  other  tests. 
Mitsubishi's  opinion  was  that  the  SAE 
procedure  should  be  adopted,  but  with 
lower  speeds  since  the  EPA  cycle 
speeds  are  too  high  for  hybrids  AAM.'K 
stated  that  the  SAE  procedure  could  be 
used  once  it  is  fully  developed  since  it 
does  contain  procedures  for  computing 
an  all-electric  range.  AAMA  further 
added  that  it  was  unaware  of  other  test 
procedures  that  would  be  applicable  in 
determining  the  range  for  hybrid 
vehicles. 

In  addition  to  addressing  the  basic 
concerns  of  how  to  determine  a  drivmg 
range  for  HEVs  and  what  the  potential 
ranges  for  such  vehicles  may  be  in  light 
of  existing  technology,  the  .ANPRM  also 
solicited  information  relating  to 
consumer  acceptability,  economic 
practicability,  technology, 
environmental  impact,  safety, 
drivabihty,  and  performance  Comments 
received  in  response  to  the  .ANPRM  as 
well  as  the  agency's  own  research 
indicate  that  consumer  expectations  and 
requirements  for  range,  safety, 
drivability  and  performance  place  a 
great  burden  on  existing  HEV 
technologies,  particularly  when  the 
economic  practicibility  of  these  vehicles 
is  considered.  In  regard  to  consumer 
demands  and  expectations,  Volvo  thinks 
that  hybrid  vehicles  will  be  used  mainly 
in  urban  areas  and  recharging  will  take 


place  at  the  consumer's  residence  or,  for 
fleets,  at  central  recharging  facilities. 
Mitsubishi  believes  that  the  primary  use 
will  be  in  urban  areas  and  for  fleets  with 
central  recharging.  AAMA  expects  that 
hybrids  will  be  used  in  urban  areas  for 
commuting  and  fleet  use.  Recharging  is 
expected  to  be  at  residences  and 
centralized  stations  or  parking  garages. 

In  response  to  questions  directed  at 
specific  consumer  expectations  of 
minimum  driving  range.  Volvo 
commented  that  the  consumer  can 
accept  a  shorter  driving  range  if  the 
hybrid  or  dual  fueled  vehicle 
incorporates  an  auxiliary  power  unit  as 
opposed  to  a  vehicle  solely  powered  by 
an  electrical  source.  Volvo  also  stated 
that  the  minimum  driving  range  for  a 
vehicle  operating  on  electricity  should 
be  defined  so  that  the  majority  of  people 
who  commute,  for  example  in  the  Los 
Angeles  metropolitan  area  (or  any  other 
mandated  metropolitan  area),  have  the 
capability  to  get  to  work  and  then  back 
home  (and  with  some  margin}  using  the 
vehicle's  stored  electrical  energy 
supply.  Mitsubishi  offered  the  fact  that 
90%  of  daily  round-trip  commutes  are 
less  than  60  miles  in  urban  areas. 
AAMA  commented  that  the  minimum 
driving  range  should  be  based  on 
convenience  to  the  customer.  Volvo, 
Mitsubishi,  and  AAMA  all  indicated 
that  until  technology  allows  more  rapid 
recharging  and  electric  recharging 
facilities  become  widely  available,  that 
the  range  of  HEVs  operating  on 
electricity  alone  will  be  constrained  by 
the  need  to  recharge  vehicles  at  their 
base  of  operations. 

Consumer  requirements  such  as 
performance,  utility  and  comfort  also 
have  an  impact  on  range.  Mitsubishi 
noted  that  about  1  kW  of  electrical 
power  is  expeded  to  be  needed  to 
operate  normal  heating  and  cooling 
systems  in  Electric  passenger  cars.  WiUi 
a  heat  pump  system,  driving  in  the  city 
may  decrease  the  range  by  15  to  20%. 
Using  a  heater  adequate  to  meet  FMVSS 
103  requirements  would  consume  more 
than  5  kVV  of  electricity.  Mitsubishi 
stated  that  such  a  heater  would  easily 
meet  the  defrosting  requirements,  but 
heating  the  interior  could  reduce  the 
driving  range  in  half.  AAMA  indicated 
that  heaters  and  air  conditioners  reduce 
the  range  of  the  vehicle  depending  on 
the  ambient  temperature  and  type  of 
system.  While  new  technology  is  being 
developed,  it  cannot  be  considered  at 
this  time  because  of  high  cost  and 
unknown  reliability.  While  NADA  did 
not  comment  on  this  question 
specifically,  it  submitted  information 
about  the  GM  Impact  electric  vehicle 
cold  weather  experience  and  noted  that 
minimum  HEV  range  calculations  must 


also  reflect  climate  variations.  Results  of 
prototype  tests  in  colder  ambient  air 
temperatures  indicated  that  these 
vehicles  suffered  drastically  reduced 
driving  range  with  the  expected  55  mile 
range  reduced  by  40%  when  the 
temperature  falls  from  70  degrees 
Fahrenheit  to  20  degrees  and  a  55% 
reduction  when  the  temperature  falls  to 
0  degrees. 

In  offering  its  comments  on  utility 
and  space  Mitsubishi  indicated  that  if 
the  minimum  driving  range  is  set  too 
high,  there  may  not  be  enough  space  for 
the  batteries  in  a  typical  sedan-type 
vehicle.  AAMA  stated  that  there  is 
always  a  trade-off  between  appearance 
and  aerodynamics  versus  function  when 
designing  a  vehicle  and  that  with 
current  technology,  storage  space  is 
likely  to  be  reduced  if  a  large  minimum 
driving  range  is  required.  Passenger  and 
cargo  space  must  be  utilized  to  increase 
range  to  higher  levels. 

In  examining  the  economic 
practicability  of  HEVs,  the  range  of  the 
vehicle  appears  to  be  directly  related  to 
its  cost.  AAMA  stated,  and  the 
responses  submitted  by  Volvo  and 
Mitsubishi  indicate,  that  even  without 
significant  driving  range  requirements, 
one  of  the  HEVs  most  serious  issues  is 
battery  cost.  High  driving  range 
requirements  can  lead  to  excessive  cost 
and  weight  of  powertrains  and  energy 
storage  devices.  The  increased  weight 
due  to  the  dual  fuel  capability  of  HEVs 
requires  increased  vehicle  structural 
strength  and  additional  chassis 
components  which  increase  the  overall 
weight  and  cost  of  the  HEV  and  reduce 
energy  efficiency. 

Higner  range  requirements  have  other 
costs  as  well,  particularly  when  existing 
technologies  are  considered.  Greater 
range  under  electric  power  requires 
larger  and  heavier  battery  packs.  Volvo 
indicated  that  the  bigger  the  battery,  the 
longer  the  range,  since  battery  pack  size 
is  in  direct  proportion  to  the  consumer's 
available  driving  range.  Volvo  also 
stated  that  the  bigger  the  battery,  the 
heavier  the  vehicle,  thus  providing  a 
shorter  driving  range  when  a  non- 
electric source  of  energy  is  used  to 
propel  the  vehicle.  Mitsubishi  reasoned 
that  if  the  battery  pack  is  larger,  it  may 
take  longer  to  discharge  the  battery, 
which  would  result  in  a  longer  HEV 
driving  range.  However.  Mitsubishi 
believes  that  HEVs  may  actually  have  a 
shorter  driving  range  since  the 
reduction  in  fuel  economy  resulting 
from  the  increased  weight  may  not 
offset  the  amount  of  energy  gained  by  a 
larger  battery  pack. 

AAMA  indicated  that  batteries 
occupying  the  same  space  as  a  gasoline 
fuel  tank  would  weigh  about  1.7  times 
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as  much  while  providing  only  a  fraction 
of  the  operating  range  (approximately 
3%).  In  an  HEV.  an  oversized  energy 
storage  device  reduces  the  space 
available  for  the  gasoline  or  diesel  fuel 
storage. 

Higher  range  in  the  electric-only 
mode  of  operation  would  also  invoke 
penalties  affecting  performance  and 
safety.  Mitsubishi  believes  that  the 
balance  of  the  vehicle,  and  consequently 
the  vehicle's  handling,  will  be  affected 
if  a  large  number  of  batteries  are  used 
to  provide  longer  driving  ranges. 
Mitsubishi  indicated  that  an  HEV  with 
the  range  of  a  standard  gasoline 
powered  vehicle  would  weigh 
approximately  5^00  lbs.  Mitsubishi 
further  added  that  while  the  majority  of 
driving  performance  depends  on  the 
vehicle  weight  and  the  motor's  power 
capacity,  the  most  important  parameter 
is  weight  balance  to  improve  handling. 
In  addition  to  performance  and 
handling,  Mitsubishi  indicated  that  it 
did  not  have  sufficient  data  regarding 
the  safety  risk  related  to  longer  driving 
ranges  on  electric  power,  but  believed 
that  if  the  battery  capacity  is  smaller. 
the  safety  risk  is  lower,  and  the  driving 
range  is  shorter.  AAMA  explained  that 
an  electric  powertrain  can  be  made  to 
produce  the  same  performance 
capability  as  a  gasoline  vehicle,  but,  like 
a  gasoline  vehicle,  increased 
performance  generally  results  in 
decreased  range  when  holding  all  other 
variables  constant.  If  longer  range 
requires  larger  batter\  storage,  then  co.st 
and  packaging  constraints  will  lead 
toward  smaller  engines,  which,  if  the 
battery  is  near  depletion,  leads  to 
performance  and  drivability 
degradation. 

B.  The  Proposed  Mmimuni  Driving 
Range 

The  setting  of  a  minimum  driving 
range  for  HEVs  must  carefully  balance 
what  the  potential  purchaser  expects 
from  the  vehicle  and  what  technical  and 
economic  considerations  the 
manufacturer  will  encounter  in 
successfully  bringing  these  vehicles  to 
the  marketplace.  The  agency's  goal  is  to 
allow  maximum  flexibilit\  to 
manufacturers  of  this  emerging 
technology  while  encouraging  the 
purchase  of  alternati\el\'  fueled  vehicles 
by  consumers,  with  the  expectation  that 
those  vehicles  produced  will  satisfy 
vehicle  performance  requirements  and 
contain  attributes  desired  by  the 
purchaser. 

In  comparison  to  a  normal  gasoline 
fueled  vehicle  driving  range  of  350—400 
miles,  the  tvpical  elei:tric:-only  vehi(,le 
has  a  driving  range  of  60—80  mile.s  or 
less.  Recent  developments  in  electric 


vehicle  technology  appear  to  be 
extending  driving  ranges.  New  battery 
types,  such  as  the  fiber-nickel-cadmium 
battery  previously  used  only  in  the 
aerospace  industry,  may  change  existing 
constraints  on  range.  Vehicles  based  on 
these  batteries  are  expected  to  have  a 
range  of  100  to  150  miles,  can  partially 
recharge  in  as  little  as  five  minutes,  and 
have  a  battery  life  of  more  than  200,000 
miles.  These  batteries,  however,  along 
with  a  host  of  other  advanced- 
technology  batteries  are  still  in  the 
developmental  stage,  and  are  not 
expected  to  be  available  on  a 
commercial  scale  for  many  vears. 
Meanwhile,  lead-acid  and  possiblv 
nickel-cadmium  are  the  onlv 
commercially  available  and  economical 
battery  technologies  suitable  for  electric 
vehicles  in  the  near  term.  Therefore,  for 
the  immediate  future,  it  is  expected  that 
the  battery  used  in  electric  and  hybrid 
vehicles  will  be  the  lead-acid  battery. 
This  battery  configuration  has 
considerable  constraints,  such  as  an 
extremely  low  charge  density  and  a  long 
recharge  time.  Based  on  NHTSA's 
review  of  comments  forwarded  in 
response  to  the  ANPRM.  a  review  of 
current  literature,  studies  of  current 
industry  capabilities,  an  assessment  of 
the  available  technology,  and  existing 
statutory  requirements,  the  agency  is 
proposing  to  set  the  minimum  driving 
range  for  HEVs.  when  operating  solelv 
on  electricity  at  17.7  miles — the  range 
required  to  complete  one  EPA  urban' 
highway  cycle  under  the  current  Federal 
Test  Procedure  (FTP). 

In  the  agency's  view,  setting  a 
minimum  driving  range  at  17.7  miles 
ensures  that  HEVs  will  have  sufficient 
driving  range  to  meet  the  needs  of 
consumers  while  also  encouraging  HEV 
development-  A  17.7  mile  ni.nimum 
range  is  not  so  stringent  as  to  foreclose 
the  development  of  vehicles  relying  on 
new  technologies  or  entry  into  the 
market  without  undulv  large 
expenditures  of  capital  resources.  The 
proposed  range  is  also  sufficient  to  meet 
the  needs  of  many  vehicle  users. 
.■\ccording  to  the  1990  National  Personal 
Transportation  Survey  (NPTS).  a  17.7 
mile  range  would  be  adequate  for  85% 
of  dailv  vehicle  trips  and  45%  of  daily 
vehicle  miles  traveled.  In  addition, 
setting  the  minimum  driving  range  at 
17.7  miles  allows  use  of  EPA  test 
procedures,  where  one  complete 
highway  and  urban  cycle  consists  ot 
17.7  mi.  The  agency  is,  therefore, 
proposing  that  those  vehicles  that  finish 
one  complete  circuit  of  the  EPA 
highway  and  urban  cycle  in  the  electric- 
only  mode  without  recharging  shall  be 


deemed  to  have  met  the  minimum  range 
requirement. 

The  agency  notes  that  the  proposed 
minimum  dnving  range  contemplates 
operation  of  the  vehicle  solely  on 
electric  power  when  some  hybrid 
designs  under  consideration  are  full 
time  hybrids.  In  these  vehicles,  electric 
and  internal  combustion  engines  are 
designed  to  complement  each  other  and 
may  not  have  sufficient  power  alone  to 
adequately  propel  the  vehicle. 
Similarly,  other  designs  in  which  the 
vehicle  may  be  operated  on  electric 
power  alone  may  not  have  sufficient 
range  to  meet  the  proposed  17.7  mile 
minimum  range  However,  calculation 
of  the  fuel  economy  of  a  dual  fueled 
automobile  under  Section  513  of  the 
AMFA  (now  49  U.S.C.  32905)  requires 
that  the  vehicle  be  operated  solelv  on 
the  alternative  fuel  and,  as  set  forth  in 
49  U.S.C.  32904(c),  have  its  energy 
consumption  measured  through  use  of 
the  EPA  combined  urban  and  highway 
cycle.  This  statutory  requirement 
compels  a  minimum  driving  range 
specifying  electric  onlv  operation  for  a 
distance  equivalent  to  one  EPA  cycle. 

In  order  to  assist  the  agency  in  setting 
the  minimum  driving  range  and 
evaluating  the  environmental 
consequences  of  tins  proposal.  NHTSA 
requests  that  vehicle  manufacturers 
provide  answers  to  the  following 
questions  1 1)  If  there  were  no  CAFE 
incentive.s  for  produc:ing  dual  fuel 
electric  vehicles,  how  many  of  these 
vehicles  would  you  manufacture  in  the 
next  ten  years?  What  type  of  battery 
would  the  vehicles  have?  What  range  do 
you  expect  the  vehicle  to  have  when 
operating  on  electric  power, 
conventional  fuels,  or  both?  (2)  With 
CAFE  incentives  available  only  for  dual 
fuel  electric  vehicles  that  have  a  range 
of  at  least  17.7  miles,  how  many  of  these 
vehicles  would  you  produce  in  each  of 
the  next  ten  years?  What  kind  of  battery 
would  it  employ?  (3)  Is  there  a 
minimum  driving  range  different  than 
17.7  miles  that  would  give  you  an 
incentive  to  build  substantially  more 
vehicles?  How  many  vehicles  would 
you  manufacture  in  the  next  ten  years 
in  this  case?  What  types  of  batteries 
would  you  use?  (4)  What  is  the  highest 
driving  range  at  which  you  would 
manufacture  at  least  80%  of  the  number 
of  vehicles  projected  in  your  answer  to 
question  3,  and  what  type  of  batteries 
would  you  use  to  achieve  that  range? 

Adopting  a  range  lower  than  17.7 
miles  might  provide  additional     • 
flexibility  to  manufacturers  seeking  to 
develop  new  technologies.  However,  it 
is  NHTSA's  current  view  that  the 
agency  is  precluded  by  the  explicit 
language  of  49  U.S.C.  32905  from  setting 
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a  minimum  driving  range  that  does  not 
require  operation  on  electricity  alone.  In 
addition,  determining  the  fuel  economy 
of  a  hybrid  electric  vehicle  while 
operating  on  electricity  aione  requires 
that  the  vehicle  complete  at  least  one 
EPA  driving  cycle.  In  addition,  allowing 
manufacturers  to  obtain  CAFE  credits  by 
producing  a  vehicle  that  mav  not  be 
capable  of  any  meaningful  operation 
while  using  electricity  as  a  fuel,  is 
contrary  to  the  intent  of  the  statute  in 
that  credits  would  be  made  available 
without  any  corresponding  benefit 
Those  manufacturers  who  are  unable, 
because  of  technological  or  other 
burdens,  to  produce  a  vehicle  capable  of 
meeting  the  17.7  mile  range 
requirement,  may  apply  for  exemption 
under  the  procedures  proposed  in  this 
notice. 

Regulatory  Impacts 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impaci  of  this 
rulemaking  action  and  has  determined 
that  the  action  is  not  "significant"  under 
the  Department  of  Transportation  s 
regulatory  policies  and  procedures  In 
this  NPRM,  the  agency  proposes  to  set 
the  minimum  driving  range  for  electric 
dual  fueled  passenger  automobiles 
when  operating  solely  on  electricitv  at 
17.7  miles.  The  establishment  of  a 
minimum  driving  range  implements 
statutory  incentives  tc  encourage  the 
manufacture  of  alternative  fuel  vehicles 
and  does  not  add  any  additional 
burdens.  For  these  reasons,  NHTSA 
believes  that  any  impacts  on 
manufacturers  will  be  so  minimal  as  not 
to  warrant  preparation  of  a  full 
regulatory  evaluation. 

B.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  .\c\  I  certify 
that  this  proposed  rule,  if  made  final, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rationale  for  this 
certification  is  that,  to  the  extent  that 
any  passenger  automobile 
manufacturers  qualifv  as  small  entities, 
their  number  would  not  be  substantial. 
Moreover,  conversion  of  vehicles  to 
dual  fuel  status  with  the  minimum 
ranges  that  would  be  established  bv  this 
regulation  would  be  undertaken 
voluntarily.  Therefore,  no  significant 
costs  would  be  imposed  on  any 
manufacturers  or  other  small  entities. 


C.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

D.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect  and  it  does  not 
preempt  any  State  law.  49  U.S.C.  32909 
sets  forth  a  procedure  for  judicial  review 
of  automobile  fuel  economy  regulations. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

E.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  includes  new 
"collections  of  information"  as  that  term 
is  defined  by  the  Office  of  Management 
and  Budget.  For  Part  538.  0MB  has 
previously  approved  a  collection  of 
information  (OMB  Control  Number 
2127-00554  "Minimum  Driving  Range 
for  Dual  Energy  and  Natural  Gas  Dual 
Energy  Passenger  Vehicles — 49  CFR 
538")  for  use  through  lune  30,  1996. 
This  approval  has  now  lapsed  as  the 
petitioning  process  for  non-electric 
alternative  fuel  vehicles  was  rescinded 
in  the  last  revision  of  Part  538  (61  FR 
14507).  NHTSA  will  prepare  a  new 
request  for  collection  of  information 
approval  for  the  petitioning  process 
proposed  in  this  notice  and  will  include 
in  the  request  an  estimate  of  the  new 
collection  of  information  burden  that 
would  result  if  this  proposed  rule  is 
made  final.  To  assist  the  agentv  in 
estimating  the  new  collection  of 
information  burden  that  would  result  if 
this  proposed  rule  is  made  final,  the 
agency  requests  that  potential 
petitioners  provide  comments  to  the 
following  questions:  (1)  Do  you 
anticipate  petitioning  the  agency  for  a 
reduction  in  the  minimum  driving  range 
requirement  for  a  particular  vehicle?  If 
so.  identify  yourself  as  a  member  of  one 
of  the  following;  household,  business, 
for-profit  entity,  non-profit  entity,  and/ 
or  federal,  state,  local,  or  tribal 
government.  (2)  What  are  the  estimated 
annual  reporting  and  recordkeeping 
hours  required  to  submit  a  petition  for 
a  model-specific  reduction  of  the 
minimum  driving  range?  Indicate 
whether  this  information  could  be 
collected  and  transmitted  electronically 
either  in  whole  or  in  part  and  what 
percentage  of  the  information  could  be 
collected  or  transmitted  electronically. 
(3)  What  is  your  estimate  of  the  annual 


reporting  and  recordkeeping  costs 
required  to  petition  for  a  model-specific 
reduction  of  the  minimum  range 
requirement?  (4)  What  is  your  estimate 
of  the  total  annualized  capital/startup 
costs  required  for  submitting  a  petition 
for  a  model-specific  reduction?  (5)  What 
is  your  estimate  of  your  total  annual 
costs  for  reporting  and  recordkeeping 
for  petitioning  for  a  model-specific 
reduction? 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  and  OMB's  regulations  at  5 
CFR  section  1320,5(b)(2),  NHTSA 
informs  the  potential  persons  who  are  to 
respond  to  the  collection  of  information 
that  such  persons  are  not  required  to 
respond  to  the  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  As  of  the  publication  of 
this  notice,  there  is  no  valid  OMB 
control  number  applicable  to  the 
collection  of  information  associated 
with  the  driving  range  reduction 
petition  process  proposed  in  this  notice. 
As  noted  above,  the  agency  intends  to 
obtain  a  valid  OMB  control  number 
prior  to  promulgation  of  a  final  rule. 

Public  Comments 

NHTSA  solicits  public  comments  on 
the  issues  presented  in  this  notice.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21), 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  part 
512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
NPRM  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  in  regard  to  the  final 
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rule  will  be  considered  as  suggestions 
for  further  rulemaking  action. 
Comments  on  this  notice  will  be 
available  for  inspection  in  the  docket. 
NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  538 

Energy  conservation.  Gasoline. 
Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  .538  is  proposed  to  be  revised 
to  read  as  follows: 

PART  538— MANUFACTURING 
INCENTIVES  FOR  ALTERNATIVE  FUEL 
VEHICLES 

.Sec. 

538.5  Minimum  driving  range. 

538.6  Measurement  of  driving  range, 

538.7  Petitions  for  reduction  of  minimum 
driving  range. 

Authority:  49  I'  ,S.C  32901.  32905.  and 
32906;  delegation  of  authority  at  49  CFR  1.50. 

§538.5    Minimum  driving  range. 

(a)  The  minimum  driving  range  that  a 
passenger  automobile  must  have  in 
order  to  be  treated  as  a  dual  fueled 
automobile  pursuant  to  49  U.S.C. 
32901(c)  is  200  miles  when  operating  on 
its  nominal  usable  fuel  tank  capacity  of 
the  alternative  fuel,  except  when  the 
alternative  fuel  is  electricity. 

(b)  The  minimum  driving  range  that  a 
passenger  automobile  using  electricity 
as  an  alternative  fuel  must  have  in  order 
to  be  treated  as  a  dual  fueled  automobile 
pursuant  to  49  U.S.C.  32901(c)  is  1 7.7 
miles  when  operating  on  its  nominal 
storage  capacity  of  electricity. 

§  538.6    Measurement  of  driving  range. 

(a)  The  driving  range  of  a  passenger 
automobile  model  type  not  using 
electricity  as  an  alternative  fuel  is 
determined  by  multiplying  the 
combined  EPA  city/highway  fuel 
economy  rating  when  operating  on  the 
alternative  fuel,  by  the  nominal  usable 
fuel  tank  capacity  (in  gallons),  of  the 
fuel  tank  containing  the  alternative  fuel. 

(b)  The  combined  EP.'^  city/highwas 
fuel  economy  rating  is  the  value 
determined  by  the  procedures 
established  by  the  Administrator  of  the 


EPA  under  49  U.S.C.  32904  and  set  forth 
in  40  CFR  part  600. 

(c)  The  driving  range  of  a  passenger 
automobile  model  type  using  electricity 
as  an  alternative  fuel  is  determined  bv 
operating  the  vehicle  in  the  electric-onU 
mode  of  operation  through  the  EP.^ 
combined  city/highway  cvcle. 

(d)  Passenger  automobile  types  using 
electricity  as  an  alternative  fuel  that 
have  completed  the  EPA  combined  city/ 
highway  cycle  once  without  recharging 
shall  be  deemed  to  have  a  range  of  17.7 
miles. 

§  538.7     Petitions  for  reduction  of  minimum 
driving  range. 

(a)  A  manufacturer  of  a  model  tvpe  of 
passenger  automobile  capable  of 
operating  on  both  electricity  and  either 
gasoline  or  diesel  fuel  mav  petition  for 
a  reduced  minimum  driving  range  for 
that  model  type  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section 

(b)  Each  petition  shall: 

(1)  Be  addressed  to:  Administrator, 
.National  Highway  Traffic  Safety 
.administration,  400  Seventh  Street, 
S\V,.  Washington,  DC  20590. 

(2)  Be  submitted  not  later  than  the 
beginning  of  the  first  model  year  in 
which  the  petitioner  seeks  to  have  the 
model  type  treated  as  an  electric  dual 
fueled  automobile, 

(3)  Be  written  in  the  English  language. 

(4)  State  the  full  name,  address,  and 
title  of  the  official  responsible  for 
preparing  the  petition,  and  the  name 
and  address  of  the  petitioner. 

(5)  Set  forth  in  full  data,  views,  and 
arguments  of  the  petitioner,  including 
the  information  and  data  specified  in 
paragraph  (c)  of  this  section,  and  the 
calculations  and  analyses  used  to 
develop  that  information  and  data.  No 
documents  may  be  incorporated  by 
reference  in  a  petition  unless  the 
documents  are  submitted  with  the 
petition. 

(6)  Specify  and  segregate  any  part  of 
the  information  and  data  submitted 
under  this  section  that  the  petitioner 
wishes  to  have  withheld  from  public 
disclosure  in  accordance  with  part  512 
of  this  chapter. 

(c)  Each  petitioner  shall  include  the 
following  information  in  his/her 
petition: 

(1)  Identification  of  the  model  type  or 
types  for  which  a  lower  driving  range  is 
sought  under  this  section. 

(2)  For  each  model  type  identified  in 
accordance  with  paragraph  (c)(li  of  this 
section: 

(i)  The  driving  range  sought  for  that 
model  type. 

(ii)  The  number  of  years  for  which 
that  driving  range  is  sought. 

(iii)  A  description  of  the  model  type, 
including  car  line  designation,  engine 


displacement  and  type,  electric  storage 
capacity,  transmission  type,  and  average 
fuel  economy  when  operating  on: 

(A)  Electricity,  and 

(B)  Gasoline  or  diesel  fuel, 
(iv)  An  explanation  of  why  the 

petitioner  cannot  modify'  the  model  tvpe 
so  as  lo  meet  the  generally  applicable 
minimum  range,  including  the  steps 
taken  by  the  petitioner  to  improve  the 
minimum  range  of  the  vehicle,  as  well 
as  additional  steps  that  are 
technologically  feasible,  but  have  not 
been  taken.  The  costs  to  the  petitioner 
of  taking  these  additional  steps  shall  be 
included. 

(3)  A  discussion  of  why  granting  the 
[)etition  would  be  consistent  with  the 
following  factors: 

ii)  The  purposes  of  49  U.S.C  chapter 
329.  including  encouraging  the 
development  and  widespread  use  of 
electricity  as  a  transportation  fuel  by 
consumers,  and  the  production  of 
passenger  automobiles  capable  of  being 
operated  on  both  electricity  and 
gasoline/diesel  fuel: 

(ii)  Consumer  acceptability; 

(iii)  Economic  practicability; 

(iv)  Technology; 

(v)  Environmental  impact; 

(vi)  Safety; 

(vii)  Drivability:  and 

(viii)  Performance. 

(d)  If  a  petition  is  found  not  to  contain 
the  information  required  by  this  sec'tion, 
the  petitioner  is  informed  about  the 
areas  of  insufficiency  and  advised  that 
the  petition  will  not  receive  further 
consideration  until  the  required 
information  is  received. 

(e)  The  Administrator  may  request  the 
petitioner  to  provide  information  in 
addition  to  that  required  bv  this  section. 

(fl  The  Administrator  publishes  in  the 
Federal  Register  a  notice  of  receipt  for 
each  petition  containing  the  information 
required  by  this  section.  Any  interested 
person  ma\  submit  written  comments 
regarding  the  petition. 

(g)  In  reaching  a  determination  on  a 
petition  submitted  under  this  section, 
the  .Administrator  takes  into  account, 

(1)  The  purposes  of  49  U.S.C.  chapter 
329.  including  encouraging  the 
development  and  widespread  use  of 
alternative  fuels  as  transportation  fuels 
by  consumers,  and  the  production  of 
alternative  fuel  powered  motor  vehicles; 

(2)  Consumer  acceptability; 

(3)  EcononiK  practicability; 

(4)  Technology. 

(5)  Environmental  impact: 

(6)  Safety; 

(7)  Drivabilit\:  and 

(8)  Performance, 

(h)  If  the  Administrator  grants  the 
petition,  the  petitioner  is  notified  in 
writing,  specifying  the  reduced 
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minimum  driving  range,  and  specifying 
"he  model  years  for  which  the  reduced 
driving  range  applies.  The 
Administrator  also  publishes  a  notice  of 
the  grant  in  the  Federal  Register  and  the 
reasons  for  the  grant. 

(i)  If  the  Administrator  denies  the 
petition,  the  petitioner  is  notified  in 
writing.  The  Administrator  also 
publishes  a  notice  of  the  denial  of  the 
petition  in  the  Federal  Register  and  the 
reasons  for  the  denial. 

Issued  on:  De(;emh«>r  26.  1996. 
L.  Robert  Shelton. 

Associa  te  A  dmm  istni  tor  for  Safety 

Performance  Standards. 

IFR  Doc  97-85  Filed  1-2-97;  8:45  ami 

BtLUNG  COO£  4910-49-P 


DEPARTMErrr  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  961217359-6359-01;  I.D. 
121196B] 

RIN0648-AJ11 

Pacific  Halibut  Fisheries;  Catch 
Sharing  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce 

ACTION:  Proposed  rule  and  proposed 
catch  sharing  plan. 

SUMMARY:  NMFS  proposes  to  approve 
and  implement  revisions  to  the  Catch 
Sharing  Plan  (Plan)  for  sport  harvests  of 
Pacific  halibut  off  Oregon  under 
authority  of  the  .Northern  Pacific  Halibut 
Act  of  1982  (Halibut  Act).  NMFS  also 
proposes  sport  fisherv  regulations  to 
Hiiplenient  the  Plan  in  1997.  The 
proposed  rule  is  intended  to  carry  out 
the  objectives  of  the  Plan  for  1997. 
DATES:  Comments  on  the  changes  to  the 
Plan  must  be  received  by  January  19, 
1997;  comments  on  the  proposed  sport 
fishery  regulations  must  be  received  by 
February  15.  1997 

ADDRESSES:  Send  comments  or  requests 
for  the  Plan  to  William  Stelle.  Ir.. 
Director.  Northwest  Region.  NMFS. 
7600  Sand  Point  Wav  NE.  Seattle.  VVA 
98115. 

FOR  FURTHER  INFORMATION  CONTACT:  loe 
Scordino,  206-,=J2B-6140 
SUPPLEMENTARY  INFORMATION:  The 
Halibut  Act  of  1982  at  16  U.S.C.  773c 
provides  that  the  Secretary  of  Commerce 
(Secretary)  shall  have  general 
responsibility  to  carry^  out  the  Halibut 


Convention  between  the  United  States 
and  Canada  and  that  the  Secretary  shall 
adopt  such  regulations  as  may  be 
necessary  to  carry  out  the  purposes  and 
objectives  of  the  Convention  and  the 
Halibut  Act.  Section  773c(c)  also 
authorizes  the  regional  fishery 
management  council  having  authority 
for  the  geographic  area  concerned  to 
develop  regulations  governing  the 
Pacific  halibut  catch  in  U.S.  Convention 
waters  that  are  in  addition  to,  but  not  in 
conflict  with,  regulations  of  the 
International  Pacific  Halibut 
Commission  (IPHC).  Accordingly,  catch 
sharing  plans  to  allocate  the  total 
allowable  catch  (TAC)  of  Pacific  halibut 
between  treaty  Indian  and  non-Indian 
harvesters,  and  among  non-Indian 
commercial  and  sport  fisheries  in  IPHC 
statistical  Area  2A  (off  Washington. 
Oregon,  and  California)  have  been 
developed  each  year  since  1988  by  the 
Pacific  Fishery  Management  Council 
(Council)  in  accordance  with  the 
Halibut  Act.  In  1995.  NMFS 
implemented  a  Council-recommended 
long-term  Plan  (60  FR  14651.  March  20, 
1995)  which  was  revised  in  1996  (61  FR 
11337.  March  20,  1996).  The  Plan 
allocates  35  percent  of  the  Area  2A  TAC 
to  Washington  treaty  Indian  tribes  in 
Subarea  2A-1  and  65  percent  to  non- 
Indian  fisheries  in  Area  2A.  The 
allocation  to  non-Indian  fisheries  is 
divided  into  three  shares,  with  the 
Washington  sport  fishery  (north  of  the 
Columbia  River)  receiving  36.6  percent. 
the  Oregon/California  sport  fishery 
receiving  31.7  percent,  and  the 
commercial  fishery  receiving  31.7 
percent.  The  commercial  fisherv  is 
further  divided  into  tw  o  sectors;  a 
directed  (traditional  longline) 
commercial  fishery  that  is  allocated  85 
percent  of  the  31.7  percent  (26.945 
percent  of  the  non-Indian  commercial 
harvest),  and  incidental  (troll  salmon) 
commercial  fishery  is  allocated  15 
percent  of  the  31.7  percent  (4.755 
percent  of  the  non-Indian  commercial 
harvest).  The  directed  commercial 
fishery  in  Area  2A  is  confined  to 
southern  Washington  (south  of 
46°53"18"  N.  lat.),  Oregon  and 
California.  The  Plan  also  divides  the 
sport  fisheries  into  seven  geographic 
areas  each  with  separate  allocations, 
seasons,  and  bag  limits. 

Proposed  Changes  to  the  Plan 

At  its  August  1996  public  meeting. 
the  Council  adopted,  for  public 
comment,  proposed  changes  to  the  Plan 
on:  (1)  Re-structuring  the  Oregon  sport 
fisheries  from  quota  managed  seasons  to 
fixed-length  seasons  that  are  determined 
and  set  preseason,  and  (2)  deleting  the 
rollover  provisions  for  unused  quota  in 


the  commercial  incidental  halibut  catch 
(salmon  troll)  fishery.  At  its  October 
1996  public  meeting,  the  Council  made 
final  recommendations  for  modifying 
the  Plan  to  restructure  the  May  and 
.August  seasons  in  the  Oregon  Central 
Coast  subarea  sport  fishery  (Cape  Falcon 
to  Florence  north  jetty)  from  a  quota 
managed  to  a  fixed-length  season 
fishery.  At  the  request  of  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW),  the  Oregon  South  Coast 
subarea  sport  fishery  in  May  was  not 
recommended  for  modification  based  on 
input  from  sport  users  in  that  area; 
however,  the  August  season,  which  is 
combined  with  the  Central  Coast 
subarea,  was  recommended  for 
modification  to  a  fixed-length  season. 
The  commercial,  incidental  halibut 
catch  (salmon  troll)  fishary  was  not 
recommended  for  change  because  of  the 
Council's  desire  to  maintain  its  original 
intent  in  the  Plan  to  roll  over  any 
remaining  quota  not  incidentally 
harvested  during  the  May/June  chinock 
salmon  troll  fishery  to  the  directed 
commercial  (longline)  fishery. 

NMFS  is  proposing  to  implement  the 
Council-recommended  changes  to  the 
Plan. 

Proposed  Revised  Section  of  the  Plan 
for  the  Oregon  Sport  Fisheries 

Oregon  Central  Coast  Subarea 

If  the  Area  2A  TAC  is  388.350  lb 
(176.2  mt)  and  greater,  this  Oregon 
Central  Coast  subarea  extends  from 
Cape  Falcon  to  the  Siuslaw  River  at  the 
Florence  north  jetty  (44°01'08"  N.  lat.) 
and  the  sport  fishery  is  allocated  88.4 
percent  of  the  Oregon/California  sport 
allocation,  which  is  18.21  percent  of  the 
Area  2A  TAC.  If  the  Area  2A  TAC  is  less 
than  388,350  lb  (176.2  mt),  this  subarea 
extends  from  Cape  Falcon  to  the 
California  border  and  the  sport  fishery 
is  allocated  95.4  percent  of  the  Oregon/ 
California  sport  allocation.  The 
structuring  objectives  for  this  subarea 
are  to  provide  two  fixed-length  periods 
of  fishing  opportunity  in  May  and  in 
August  in  productive  deeper  water  areas 
along  the  coast,  principally  for  charter 
and  larger  private  boat  anglers,  and 
provide  a  period  of  fishing  opportunity 
in  the  summer  for  nearshore  waters  for 
small  boat  anglers.  Fixed-length  seasons 
will  be  established  preseason  for  the 
May  and  August  openings  and  will  not 
be  modified  inseason.  The  average  catch 
per  day  observed  in  the  previous  3  years 
in  May  and  August  will  be  used  to 
estimate  the  number  of  open  days  for 
each  fixed  season.  ODFW  will  monitor 
landings  and  provide  a  post-season 
estimate  of  catch  within  2  weeks  of  the 
end  of  the  fixed  season.  If  sufficient 


UMI 


Federal  Register  /  Vol.  62.  No.  2  /  Friday.  January  3.  1997  /  Proposed  Rules 


383 


catch  remains  for  an  additional  day  of 
fishing  after  the  May  season  or  the 
August  season,  openings  will  be 
provided  in  May  and  August 
respectively.  Potential  additional  open 
dates  for  both  the  May  and  Augu.st 
seasons  will  be  announced  preseason.  If 
a  decision  is  made  inseason  to  allow 
fishing  on  one  or  more  of  these 
additional  dates,  notice  of  the  opening 
will  be  announced  on  the  NMFS  hotline 
(206)  526-6667  or  (800)  662-9825.  No 
halibut  fishing  will  be  allowed  on  the 
additional  dates  unless  the  opening  date 
has  been  announced  on  the  NMFS 
hotline.  Any  poundage  remaining 
unharvested  in  the  subquotas  from 
earlier  seasons  will  be  added  to  the  next 
season.  The  daily  bag  limit  for  all 
seasons  is  two  halibut  per  person,  one 
with  a  minimum  32-inch  (81.3-cm)  size 
limit  and  the  second  with  a  minimum 
50-inch  (127.0  cm)  size  limit.  ODFVV 
will  sponsor  a  public  workshop  shortly 
after  the  IPHC  annual  meeting  to 
develop  recommendations  to  NMFS  on 
the  opening  dates  for  each  season  each 
year.  The  three  seasons  for  this  subarea 
are  as  follows. 

1.  The  first  season  is  an  all-depth 
fishery  that  begins  in  mid-Mav  and  is 
allocated  68  percent  of  the  subarea 
quota.  Fixed  season  dates  will  be 
established  preseason  based  on 
projected  catch  per  day  and  number  of 
days  to  achievement  of  the  subquota  for 
this  first  season.  No  inseason 
adjustments  will  be  made,  except  that 
additional  opening  days  (established 
preseason)  may  be  allowed  if  any  quota 
for  this  season  remains  unharvested. 
The  fishery  will  be  open  2  days  per 
week  (Friday  and  Saturday)  if  the 
season  is  for  4  or  fewer  fishing  davs. 
The  fishery  will  be  open  3  davs  per 
week  (Thursday  through  Saturday)  if  the 
season  is  for  5  or  more  fishing  days 

2.  The  second  season  opens  the  dav 
following  closure  of  the  first  season, 
only  in  waters  inside  the  30-fathom 
(55-m)  curve,  and  continues  daily  until 
7  percent  of  the  subarea  quota  is  taken, 
or  until  early  August,  whichever  is 
earlier. 

3.  The  last  .season  is  a  coast  wide 
(Cape  Falcon  to  Oregon/California 
border)  all-depth  fishery  that  begins  in 
early  Augu.st  and  is  allocated  25  percent 
of  the  subarea  quota.  Fixed  season  dates 
will  be  established  preseason  based  on 
projected  catch  per  day  and  number  of 
days  to  achievement  of  the  combined 
Oregon  subarea  quotas  south  of  Cape 
Falcon.  No  inseason  adjustments  will  be 
made,  except  that  additional  opening 
days  (established  preseason)  may  be 
allowed  if  quota  remains  unharvested. 
The  fishery  will  be  open  2  davs  per 
week  (Friday  and  Saturday). 


Oregon  South  Coast  Subarea 

If  the  Area  2  A  TAC  is  388.350  lb 

(1 76  2  mt)  and  above,  this  Oregon  South 
Coast  subarea  extends  from  the  Siuslaw 
River  at  the  Florence  north  jettv 
(44''01'08"  N.  lat.)  to  the  California 
border  (42°00'00"  N.  lat.)  and  the  sport 
fisher\'  is  allocated  7.0  percent  of  the 
Oregon/California  sport  allocation, 
which  is  1.44  percent  of  the  Area  2.\ 
TAC.  If  the  Area  2A  TAC  is  less  than 
388.350  lb  (176.2  mt),  this  subarea  will 
be  included  in  the  Oregon  Central  Coast 
subarea.  The  structuring  objective  for 
this  subarea  is  to  create  a  south  coast 
management  zone  designed  to 
accommodate  the  needs  of  both 
charterboat  and  private  boat  anglers  in 
this  area  where  weather  and  bar 
crossing  conditions  very-  often  do  not 
allow  scheduled  fishing  trips.  The  first 
and  second  seasons  will  be  managed  for 
a  quota,  and  a  fixed-length  season  will 
be  established  preseason  for  the  August 
c;oastwide  season  (Cape  Falcon  to 
Oregon/California  border).  The  average 
catch  per  day  observed  in  the  previous 
3  years  fisheries  in  August  would  be 
used  to  estimate  the  number  of  davs  for 
the  fixed  season  Anv  poundage 
remaining  in  the  suhiquotas  from  earlier 
seasons  would  be  added  to  the-next 
season.  Additional  open  dates  may  be 
allowed  after  the  August  fixed-length 
season  if  sufficient  quota  remains  for  an 
additional  day  of  fishing.  If  a  decision 
is  made  inseason  to  allow  fishing  on  one 
or  more  of  these  additional  dates,  notice 
of  the  opening  will  be  announced  on  the 
NMFS  hotline  (206)  526-6667  or  (800) 
662-9825.  No  halibut  fishing  will  be 
allowed  on  the  additional  dates  unless 
the  opening  date  has  been  announced 
on  the  NMFS  hotline.  Additional  open 
dates  will  be  announced  preseason.  The 
daily  hag  limit  for  all  seasons  is  two 
halibut  per  person,  one  with  a  minimum 
32-inch  (81.3-cm)  size  limit  and  the 
second  with  a  minimum  50-inch 
(127.0-cm)  size  limit.  ODFW  will 
sponsor  a  public  workshop  shortly  after 
the  IPHC  annual  meeting  to  develop 
recommendations  to  NMFS  on  the 
opening  dates  for  each  season  each  year. 
The  three  seasons  for  this  subarea  are  as 
follows: 

1.  The  first  season  is  an  all-depth 
fishery  that  begins  in  May  and 
continues  at  least  3  days  per  week 
(dependent  on  TAC)  until  80  percent  of 
the  subarea  quota  is  taken. 

2.  The  second  season  opens  the  day 
following  closure  of  the  first  season, 
only  in  waters  inside  the  30-fathom  (55 
m)  curve,  and  continues  daily  until  the 
subarea  quota  is  estimated  to  have  been 
taken,  or  early  August,  whichever  is 
earlier. 


3.  The  last  season  is  a  coasfwide 
(Cape  Falcon  to  Oregon/California 
border)  all-depth  fishery  that  begins  in 
early  .August.  Fixed  season  dates  will  be 
established  preseason  based  on 
projected  catch  per  day  and  number  of 
days  to  achievement  of  the  combined 
Oregon  subarea  quotas  south  of  Cape 
Falcon.  No  inseason  adjustments  will  be 
made,  except  that  additional  opening 
days  (established  preseason)  mav  be 
allowed  if  quota  remains  unharvested. 
The  fishery  will  be  open  2  davs  per 
week  (Friday  and  Saturday). 

Proposed  Sport  Fishery  Regulations 

This  document  also  proposes  sport 
fishery  regulations  necessary  to 
implement  the  Flan  in  1997.  These 
proposed  sport  fishery  regulations  are 
based  on  the  1996  Area  2A  TAC  of 
520,000  lb  (235.9  mt).  Many  of  the 
proposed  sport  fishing  regulations  are 
the  same  as  the  1996  regulations,  which 
were  published  on  March  20.  1996  (61 
FR  11337).  It  is  unknown  at  this  time 
what  the  1997  TAC  will  be.  but 
information  available  from  IPHC 
indicates  the  TAC  will  likely  bf  greater 
than  1996.  If  the  1997  TAC  is  greater 
than  1996.  the  proposed  sport 
regulations  will  be  revi-sed  in  a  final  rule 
as  described  in  the  Plan.  The  final  TAC 
will  be  determined  b\  the  IPHC  at  its 
annual  meeting  in  lanuary  1997  .The 
propcsed  sport  fishing  regulations  for 
1997  by  subarea  based  on  the  1996  TAC 
of  520.000  lb  (235.9  mt),  are  as  follows: 

Washington  Inside  Waters  Subarea 
IPuget  Sound  and  Straits) 

The  proposed  sport  regulations  for 
this  subarea  are  similar  to  1996.  except 
that  the  season  is  reduced  by  2  weeks, 
because  the  catch  rate  in  1996  was 
greater  than  predicted  preseason  in 
1996.  The  proposed  fishing  season 
would  be  open  from  May  23  through 
July  13.  5  days  a  week  (Thursday 
through  Monday),  If  the  1997  TAC  is 
greater  than  1996.  the  season  length 
and.'or  days  open  per  week  will  likely 
increase.  The  final  determination  of  the 
season  dates  that  will  be  open  will  be 
based  on  the  allowable  harvest  level, 
estimated  catch  rales,  and 
recommendations  developed  in  a  public 
workshop  sponsored  by  Washington 
Department  of  Fish  and  Wildlife  after 
the  1997  TAC  is  set  by  the  IPHC. 

Washington  North  Coast  Subarea  (north 
of  the  Queets  River) 

The  proposed  sport  regulations  for 
this  subarea  are  the  same  as  1996  with 
a  .May  1  opening  and  continuing  5  days 
per  week  (Tuesday  through  Saturday) 
until  the  quota  is  taken  If  the  1997  TAC 
is  the  same  as  1996,  the  quota  for  this 
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siibarea  would  likely  be  reached  bv  the 
end  of  May.  If  the  1997  TAG  is  greater 
than  1996,  the  Plan  stipulates  that  the 
second  priority  (after  a  5-days-per-vveek 
season  in  May)  is  to  reopen  the  fisherv 
on  luly  1  and  continue  through  at  least 
July  4.  The  next  priority  in  the  Plan,  if 
the  TAG  is  sufficient,  is  to  increase  the 
May  season  to  7  days  per  week  and 
continue  into  June. 

Washington  South  Coast  Subarea 

The  proposed  sport  regulations  for 
this  subarea  are  the  same  as  199R  with 
a  May  1  opening  and  continuing  7  days 
per  week  until  1,000  lb  (0.45  mt)  remain 
in  the  quota,  and  then  would  reopen  as 
a  nearshore  fishery  until  the  remaining 
quota  is  taken,  or  September  ,30, 
whichever  occurs  first.  The  Plan  does 
not  stipulate  any  change  in  the 
structuring  ot  this  season  if  the  1997 
TAG  is  greater  than  1996. 

Columbia  River  Subarea 

The  proposed  sport  regulations  for 
this  subarea  are  the  same  as  1996  with 
a  May  1  opening  and  continuing  7-days 
per  week  until  the  quota  is  reached  or 
September  .30,  whichever  occurs  first. 
The  Plan  does  not  stipulate  anv  change 
in  the  structuring  of  this  season  if  the 
1997  TAG  is  greater  than  1996. 

Oregon  Central  Coast  Subarea 

The  proposed  changes  to  the  Plan 
would  change  the  structuring  for  the 
.May  and  .August  seasons  in  this  area  to 
fixed-seasons  With  an  Area  2.^  T.-\G  of 
520.000  lb  (235.9  mt).  the  May  opening 
would  be  a  5-dav  fisherv  with  a  3-day 
season  from  May  H  through  Mav  10.  and 
a  2-day  season  on  May  16  and  17.  If 
sufficient  quota  remains  after  this 
season  for  additional  days  fishing,  the 
open  dates  would  be  May  31.  then  May 
30.  then  Mav  29  The  30-fathoni  fishery 
would  open  on  May  18  and  continue 
until  fuly  31  or  attainment  of  quota  for 
this  sea.son  The  .-\ugust  coastwide 
unrestricted-depth  fishery  (Cape  Falcon 
to  Oregon /Gilifomi a  border)  would  be  a 
2-day  season  on  August  1  and  2.  If 
sufficient  quota  remains  after  this 
season  for  additional  days  fishing,  the 
open  dates  would  be  August  16.  then 
Augu.st  15.  then  .August  14.  If  the  1997 
TAG  is  greater  than  1996.  the  May 
season  may  be  more  than  5  days,  and 
the  fishery  would  be  open  3  days  per 
week  as  described  in  the  above 
proposed  changes  to  the  Plan.  The  final 
determination  of  the  season  dates  will 
be  based  on  the  allowable  harvest  level, 
estimated  catch  rates,  and 
recommendations  developed  in  a  public 
work.shop  sponsored  bv  ODF'W  after  the 
1997  TAG  IS  set  bv  the  IPHG. 


Oregon  South  Coast  Subarea 

The  proposed  sport  regulations  for  the 
first  and  second  seasons  are  the  same  as 
1996  with  the  first  season  opening  May 
16  and  continuing  3  days  per  w^eek  until 
80  percent  of  the  quota  is  taken,  then 
switching  to  a  nearshore  water  fishery 
until  the  subarea  quota  is  taken  or  July 
31,  whichever  is  earlier.  The  third 
coastwide  (Cape  Falcon  to  OR/CA 
border)  unrestricted  depth  season  would 
be  a  2-day  season  on  August  1  and  2.  If 
sufficient  quota  remains  after  tliis 
season  for  additional  davs  fishing,  the 
open  dates  would  be  August  16,  then 
August  15,  then  August  14.  The  Plan,  as 
proposed  to  be  changed  (described 
above),  does  not  stipulate  any  change  in 
the  structuring  of  the  seasons  if  the  1997 
TAG  is  greater  than  1996.  The  final 
determination  of  the  season  opening 
dates  will  be  based  on  recommendations 
developed  in  a  public  workshop 
sponsored  by  ODFW  after  tlie  1997  TAG 
is  set  by  the  IPHG. 

California  Subarea 

The  proposed  sport  regulations  for 
this  subarea  are  the  same  as  1996  with 
a  May  1  opening  and  continuing  7-days 
per  week  until  September  30.  The  Plan 
does  not  stipulate  any  change  in  the 
structuring  of  this  season  if  the  1997 
TAG  is  greater  than  1996. 

NMFS  requests  public  comments  on 
the  Gouncil's  recommended 
modifications  to  the  Plan  and  the 
proposed  sport  fishing  regulations.  The 
Area  2A  TAG  will  be  set  by  the  IPHG  at 
its  annual  meeting  on  Januarv  27-30. 
1997.  Comments  on  the  proposed 
changes  to  the  Plan  are  requested  by 
January  19.  1997  so  that  final  changes  to 
the  Plan  can  be  approved  before  the 
IPHG  meeting.  Comments  on  the 
proposed  sport  regulations  are  requested 
by  February  15,  1997,  after  the  IPHG 
annual  meeting,  so  that  the  public  will 
have  the  opportunity  to  consider  the 
final  Area  2A  TAG  before  sutimitting 
comments  on  the  proposed  sport  fishing 
regulations.  The  States  of  Washington 
and  Oregon  will  conduct  public. 
workshops  shortly  after  the  IPHG 
meeting  to  obtain  input  on  the  sport 
season  dates.  After  the  Area  2A  TAG  is 
known,  and  after  NMFS  reviews  public 
comments  and  comments  from  the 
States,  NMFS  will  issue  final  rules  for 
the  Area  2A  Pacific  halibut  sport  fishery 
concurrent  with  the  IPHG  regulations 
for  the  1997  Pacific  halibut  fisheries. 

Copies  of  the  Plan  are  available  from 
NMFS  (see  ADDRESSES). 

Classification 

The  proposed  revisions  to  the  Plan 
and  sport  regulations  are  not  significant 


and  fall  within  the  scope  of  the  1995 
Environmental  Assessment/Regulatory 
Impact  Review  prepared  by  the  Council, 
which  also  applies  to  this  action. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  action,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows; 

The  proposed  revisions  to  the  Catch 
Sharing  Plan  would  not  change  the  allocation 
of  the  total  allowable  catch  of  Pacific  halibut 
between  treaty  and  non-Indian  fisheries,  and 
among  non-Indian  commercial  and  sport 
fisheries  in  International  Pacific  Commission 
Statistical  Area  2A  (off  Washington.  Oregon, 
and  California).  The  proposed  revisions, 
recommended  by  the  Pacific  Fishery' 
Management  Council,  would  affect  only  the 
non-Indian  sports  fishery  and  are  intended  to 
allow  users  to  better  utilize  allocations  in  the 
sport  fisheries  off  Oregon, 

Many  of  the  proposed  sport  fishing 
regulations  are  similar  to  those  implemented 
in  1996  and  are  ba.sed  on  the  Area  2A  1996 
total  allowable  catch  of  520,000  pounds 
(235  9  metric  tons)  of  Pacific  halibut.  If  the 
International  Pacific  Halibut  Commission 
determines  that  the  1997  total  allowable 
catch  for  Area  2 A  is  greater  than  the  1996 
amount,  the  fishing  seasons  and  of)en  fishing 
dates  could  be  adjusted  to  provide  for  an 
increased  sport  fishery  harvest.  .A.nv  increase 
in  the  1997  total  allowable  catch  would  have 
a  positive  economic  impact  on  the  sport 
fisheries. 

Therefore,  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Dated:  December  27,  1996 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 

\'ational  Marine  Fisheries  Senice. 

[FR  Doc  97-00006  Filed  1-2-96;  8:45  am] 

BILLING  CODE  3510-22-F 


50  CFR  Part  622 

P.D.  120696E] 

South  Atlantic  Fishery  Management 
Council;  Public  Hearings;  Correction 

AGENCY:  National  Marine  Fisheries 
Service.  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Public  hearings;  correction. 


SUMMARY:  This  document  corrects  the 
notice  announcing  hearings  on  Draft 
Amendment  8  to  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
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(FMP).  published  on  December  20, 
1996,  at  61  FR  67294. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Buchanan.  803-,t71-4366. 

SUPPLEMENTARY  INFORMATION:  The 

document  that  is  the  subject  of  these 
corrections  announced  that  the  South 
Atlantic  Fishery  Management  Council 
(Council)  will  convene  10  public 
hearings  on  Draft  Amendment  8  to  the 
FMP. 

Need  for  Correction 

As  published,  the  summary  paragraph 
is  incomplete  and  the  Council  is  adding 
some  additional  inforniation  regarding 
the  availability  of  staff  members  to 


answer  questions  about  the  document 
before  each  public  hearing 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  20,  1996,  of  the  public: 
hearing  document  (l.D.  120696E).  which 
was  the  subject  of  FR  DOC  96-29500,  ;s 
corrected  as  follows. 

On  page  67294,  in  the  third  c:olumn. 
the  SUMMARY  paragraph  is  corrected  to 
read:  "The  South  Atlantir  Fisherv 
Management  Council  (Council)  wiil 
convene  10  public  hearings  on  Draft 
Amendment  8  to  the  Fisherv 
Management  Plan  for  the  Snapper- 
Crouper  Fishery  of  the  South  .Atlantic 
Region  (FMP)  and  its  associated 
analyses  of  regulatory  and 


environmental  impacts,  including  a 
draft  supplemental  environmental 
impact  statement  (DSEIS).  Due  to  the 
complexity  of  the  public  hearing 
document.  Council  staff  members  w;li 
be  available  at  the  respective  hearing 
locations  from  6  p  m,  to  "  p,m   (one 
hour  before  the  start  of  the  publii 
nearings)  to  answer  questions  the  public 
ina\  have  about  the  document", 

.Authority:  Ih  !    S  C   ISO!  p;  ^t-g 
Dated   D.'ffrnr)f>r  :~,  199(1 
George  H,  Darcv, 

A-rt:'g  Director.  Office  of  Sustainable 
Fi^hf-nes.  National  Marine  Fisheries  Service. 

;FK  Do,-    97-24  Fileo  1-2-9"   S  4,S  am' 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decistons  and 
rulings,  delegations  of  authority,  filing  of 
petitions  ar)d  applications  and  agency 
statements  of  organization  arxj  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OP  COMMERCE 

International  Trade  Administration 

Determination  Not  to  Revoke 
Antidumping  Duty  Orders  and 
Findings  Nor  to  Terminate  Suspended 
Investigations 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACDON:  Determination  not  to  revolce 

antidumping  duty  orders  and  findings 

nor  to  terminate  suspended 

investigations. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  orders  and  findings 
nor  to  terminate  the  suspended 
investigations  listed  below. 
EFFECTIVE  DATE:  January  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14lh  Street  4  Constitution 
Avenue.  NW.,  Washington,  IX  20230. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation, 
pursuant  to  19  CFR  353.25(d){4)(iii),  if 
no  interested  party  has  requested  an 
administrative  review  for  four 
consecutive  annual  anniversary  months 
and  no  domestic  interested  party  objects 
to  the  revocation  or  requests  an 
administrative  review. 

We  had  not  received  a  request  to 
conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months.  Therefore, 
pursuant  to  §  353.25(d)(4)(i)  of  the 
Department's  regulations,  on  November 
4.  1996.  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke 
these  antidumping  duty  orders  and 


findings  and  to  terminate  the  suspended 
investigations  and  served  written  notice 
of  the  intent  to  each  domestic  interested 
party  on  the  Department's  service  list  in 
each  case.  Within  the  specified  time 
frame,  we  received  objections  from 
domestic  interested  parties  to  our  intent 
to  revoke  these  antidumping  duty  orders 
and  findings  and  to  terminate  the 
suspended  investigations.  Therefore, 
because  domestic  interested  parties 
objected  to  our  intent  to  revoke  or 
terminate,  we  no  longer  intend  to  revoke 
these  antidumping  duty  orders  and 
findings  or  to  terminate  the  suspended 
investigations. 

Antidumping  Proceeding 

A-357^05 

Argentina 

Barbed  Wire  &  Barbless  Fencing  Wire 

Objection  Date;  November  18,  1996, 

November  19,  1996 
Objector:  Insteel  Industries,  Inc., 

Keystone  Steel  &  Wire  Company 
Contact;  Tom  Killiam  at  (202)  482-2704 
A-357-007 
Argentina 

Carbon  Steel  Wire  Rods 
Objection  Date:  November  26, 1996, 

November  27,  1996 
Objector:  North  Star  Steel,  Atlantic  Steel 

Company 
Contact:  Tom  KilUam  at  (202)  482-2704 
A-559-502 
Singapore 

Light-Walled  Rectangular  Pipe  &  Tube 
Objection  Date:  November  27,  1996 
Objector:  Hannibal  Industries,  Inc. 
Contact:  Tom  Killiam  at  (202)  482-2704 
A-570-«ll 

The  People's  Republic  of  China 
Tungsten  Ore  Concentrates 
Objection  Date:  November  26,  1996 
Objector;  U.S.  Tungsten  Corporation 
Contact:  Andrea  Chu  at  (202)  482-4733 
A-588-090 
Japan 
Certain  Sm.all  Electric  Motors  of  5  to  150 

Horsenower 
Objection  Date:  November  25,  1996 
Objector:  Reliance  Electric  Industrial 

Company 
Contact:  Jacqueline  Winbush  at  (202) 

482-1374 

Dated:  December  17.  1996. 

Barbara  R.  .StafTord, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement. 

(FR  Doc  97-74  Filed  1-2-97;  8:45  am] 

BILUNO  COOC  3S10-OS-P 


[A-S88-«23] 

Professional  Electric  Cutting  Tools 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  September  4,  1996.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
professional  electric  cutting  tools 
(PECTs)  from  Japan.  This  review  covers 
the  period  of  July  1,  1994  through  June 
30,  1995. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  January  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Maureen  Flannery, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-4733. 

Applicable  Statutes  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1. 1995.  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  4, 1996,  we  published 
in  the  Federal  Register  (61  FR  46624) 
the  preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  PECTs  from  Japan  (58  FR  37461;  July 
12, 1993).  We  received  case  briefs  from 
the  respondent,  Makita  Corporation  and 
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Makita  U.S.A..  Inc.  (Makita)  and  the 
petitioner,  Black  and  Decker  (U.S.),  Inc. 
(Black  &  Decker)  on  October  18,  1996. 
Petitioner  and  respondent  submitted 
rebuttal  briefs  on  October  24,  1996.  We 
held  a  public  hearing  on  October  29, 
1996.  We  are  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  PECTs  from  Japan.  PECTs 
may  be  assembled  or  unassembled,  and 
corded  or  cordless. 

The  term  "electric"  encompasses 
electromechanical  devices,  including 
tools  with  electronic  variable  speed 
features.  The  term  "assembled" 
includes  unfinished  or  incomplete 
articles,  which  have  the  essential 
characteristics  of  the  finished  or 
complete  tool.  The  term  "unassembled" 
means  components  which,  when  taken 
as  a  whole,  can  be  converted  into  the 
finished  or  unfinished  or  incomplete 
tool  through  simple  assembly  operations 
(e.g.,  kits). 

PECTs  have  blades  or  other  cutting 
devices  used  for  cutting  wood,  metal, 
and  other  materials.  PECTs  include 
chop  saws,  circular  saws,  jig  saws, 
reciprocating  saws,  miter  saws,  portable 
bank  saws,  cut-off  machines,  shears, 
nibblers,  planers,  routers,  joiners, 
jointers,  metal  cutting  saws,  and  similar 
cutting  tools. 

The  products  subject  to  this  order 
include  all  hand-held  PECTs  and  certain 
bench-top,  hand-operated  PECTs.  Hand- 
operated  tools  are  designed  so  that  only 
the  functional  or  moving  part  is  held 
and  moved  by  hand  while  in  use,  the 
whole  being  designed  to  rest  on  a  table 
top,  bench,  or  other  surface.  Bench-top 
tools  are  small  stationar>'  tools  that  can 
be  mounted  or  placed  on  a  table  or 
bench.  The  are  generally  distinguishable 
from  other  stationary  tools  by  size  and 
ease  of  movement. 

The  scope  of  the  PECT  order  includes 
only  the  following  bench-top.  hand- 
operated  tools:  cut-off  saws;  PVC  saws; 
chop  saws;  cut-off  machines,  currently 
classifiable  under  subheading  8461  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS);  all  types  of 
miter  saws,  including  slide  compound 
miter  saws  and  compound  miter  saws, 
currently  classifiable  under  subheading 
8465  of  the  HTSUS;  and  portable  band 
saws  with  detachable  bases,  also 
currently  classifiable  under  subheading 
8465  of  the  HTSUS. 

This  order  does  not  include: 
professional  sanding/grinding  tools; 
professional  electric  drilling/fastening 
tools;  lawn  and  garden  tools;  heat  guns; 
paint  and  wallpaper  strippers;  and 


chain  saws,  currently  classifiable  unde» 
subheading  8508  of  the  HTSUS. 

Parts  or  components  of  PECTs  when 
they  are  imported  as  kits,  or  as 
accessories  imported  together  with 
covered  tools,  are  included  vdthin  the 
scope  of  this  order. 

"Corded"  and  "cordless"  PECTs  are 
included  within  the  scope  of  this  order. 
"Corded"  PECTs,  which  are  driven  by 
electric  current  passed  through  a  povi^er 
cord,  are,  for  purposes  of  this  order, 
defined  as  power  tools  which  have  at 
least  five  of  the  following  seven 
characteristics: 

1.  The  predominate  use  of  ball, 
needle,  or  roller  bearings  (i.e..  a  majority 
or  greater  number  of  the  bearings  in  the 
tool  are  ball,  needle,  or  roller  bearings; 

2.  Helical,  spiral  bevel,  or  worm 
gearing; 

3.  Rubber  (or  some  equivalent 
material  which  meets  UL's 
specifications  S  or  SJ)  jacketed  power 
supply  cord  with  a  length  of  8  feet  or 
more; 

4.  Power  supply  cord  with  a  separate 
cord  protector, 

5.  Externally  accessible  motor 
brushes; 

6.  The  predominate  use  of  heat  treated 
transmission  parts  (i.e.,  a  majority  or 
greater  number  of  the  transmission  parts 
in  the  tool  are  heat  treated);  and 

7.  The  presence  of  more  than  one  coil 
per  slot  armature. 

If  only  six  of  the  above  seven 
characteristics  are  applicable  to  a 
particular  "corded"  tool,  then  that  tool 
must  have  at  least  four  of  the  six 
characteristics  to  be  considered  a 
"corded"  PECT. 

"Cordless"  PECTs.  for  the  purposes  of 
this  order,  consist  of  those  cordless 
electric  power  tools  having  a  voltage 
greater  than  7.2  volts  and  a  batter\' 
recharge  time  of  one  hour  or  less. 

PECTs  are  currently  classifiable  under 
the  following  subheadings  of  the 
HTSUS:  8508.20.00.20,  8508.20.00.70. 
8508.20.00.90,  8461.50.00.20, 
8465.91.00.35,  85.80.00.55, 
8508.80.00.65  and  8508.80.00.90. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  review  is 
dispositive. 

This  review  covers  one  company  and 
the  period  July  1, 1994  through  June  30, 
1995. 

Analysis  of  the  Conunents  Received 

Comment  J; Makita  argues  that  the 
Department's  usage  of  the  term 
"professional"  to  define  the  scope  of  the 
subject  merchandise  is  inaccurate,  and 
that  power  tools  cannot  be 
distinguished  by  the  terms 


"professional"  or  "non-professional." 
Makita  claims  that,  in  the  less-than- fair- 
value  (LTFV)  investigation,  the 
Department  used  an  arbitrary  and 
shifting  set  of  physical  characteristics, 
not  recognized  by  producers,  consumers 
or  end-users  in  the  tool  industry,  in  its 
effort  to  create  a  generally-accepted 
definition  of  the  subject  merchandise. 

Petitioner  argues  that  Makita 
submitted  its  views  on  the  scope  of  the 
order  to  the  Departrfient  during  the 
LTFV  investigation,  and  that  the 
Department  rejected  Makita's  argument 
that  there  is  no  distinction  between 
professional  and  consumer  electric 
cutting  tools.  Petitioner  asserts  that 
Makita  has  not  submitted  any  valid 
grounds  on  which  the  scope  issue 
should  be  reopened.  Furthermore, 
petitioner  argues,  the  Department 
should  not  reconsider  this  matter  until 
the  Court  of  International  Trade  (CIT) 
has  reached  its  decision  on  issues 
related  to  the  LTFV  investigation. 
Department's  Position:  Makita's 
argument  that  we  should  reconsider  the 
scope  of  the  order  is  unpersuasive.  as 
there  is  nothing  on  the  record  of  this 
review  to  suggest  that  our  scope  is 
incorrect.  During  the  LTFV 
investigation,  we  gave  all  parties  an 
opportunity  to  present  their  views 
concerning  the  scope.  Makita  appealed 
our  determination  of  the  scope,  among 
other  issues  concerning  the  LTFV 
investigation,  to  the  CIT.  The  CIT  has 
not  yet  issued  its  determination  on  these 
matters,  and  thus  altering  the  scope  at 
this  time  is  unwarranted. 

Comment  2:  Makita  argues  that,  in 
failing  to  use  average-to-average  price 
comparisons  in  the  calculation  of  the 
dumping  margin,  the  Department 
ignored  the  changes  to  the  U.S. 
antidumping  law  pursuant  to  the  World 
Trade  Organization's  .Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and  Trade 
("WTO  .Antidumping  Agreement")  and 
the  Department  s  own  practice.  Makita 
states  that,  prior  to  the  WTO-mandated 
amendments  to  the  antidumping  law. 
the  Department  had  the  discretion  to 
use  averaging  in  both  investigations  and 
administrative  reviews  pursuant  to  19 
U.S.C.  §  1677f-l(a)(l).  With  the 
amendments  to  the  law,  however, 
Makita  argues  that  the  Department  is 
now  required  to  use  either  average-to- 
average  or  transaction-to-transaction 
price  comparisons  in  investigations, 
with  a  preference  for  the  average-to- 
averaee  approach. 

Aitnougn  the  new  law  does  not 
specifically  pjpvide  for  the  use  of 
average-to-average  price  comparisons 
during  administrative  reviews,  Makita 
argues  that  the  Department  is  required 
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to  use  this  methodology  in  reviews  for 
the  following  reasons:  (1)  the  new  law 
does  not  specifically  except 
administrative  reviews  from  the 
requirement  of  using  average-to-average 
price  comparisons;  (2)  administrative 
reviews  and  investigations  are  identical 
proceedings,  different  in  name  only;  and 
(3)  there  is  no  justification  or  logical 
reason  for  the  application  of  different 
standards  to  investigations  and  reviews. 
Makita  asserts  that  the  argument  that 
average-to-average  price  comparisons 
may  mask  targeted  dumping  is  not  a 
justification  for  failing  to  use  this 
methodology  in  reviews  when  it  is  used 
in  investigations,  because  the  likelihood 
of  targeted  dumping  is  equally  present 
in  both  investigations  and  reviews. 

Makita  argues  that,  in  general,  the 
application  of  a  different  methodology 
in  administrative  reviews  than  was  used 
in  LTFV  investigations  will  result  in 
higher  margins  in  reviews  than  were 
found  in  investigations,  with  the  effect 
that  exporters  will  not  be  able  to  rely  on 
margins  established  in  the  investigation 
as  a  guide  for  future  corrective  conduct, 
ating  Shikoku  Chemicals  Corp.  v.  U.S.. 
795  F.Supp.  417,  421  (CIT  1992) 
[Shikoku  ),  Makita  further  states  that  it 
has  a  right  to  rely  on  the  consistent  and 
fair  application  of  methodologies  from 
one  proceeding  to  the  next.  The  fact  that 
the  Department  did  not  use  average-to- 
average  price  comparisons  in  the  LTFV 
investigation  in  this  case  is,  according  to 
Makita,  irrelevant  for  the  reasons  stated 
above. 

In  support  of  its  contention  that 
Congress  intended  for  average-to- 
average  price  comparisons  to  be  used  in 
both  investigations  and  administrative 
reviews,  Maltita  states  that  Congress  did 
not  expressly  or  implicitly  disapprove 
of  the  Department's  longstanding 
practice  under  the  earlier  antidumping 
law  of  using  the  same  price  comparison 
methodology  in  both  investigations  and 
reviews.  Thus,  Congress  intended  for 
the  Department  to  continue  this 
practice.  Makita  cites  Harris  v.  Sullivan. 
968  F.2d  263.  265  (2nd  Cir.  1992) 
(Harris).  Makita  asserts  that  the  fact  that 
the  Statement  of  Administrative  Action 
(SAA)  may  suggest  otherwise  is 
irrelevant,  since  the  SAA  is  not  law.  nor 
is  it  appropriate  to  use  it  to  interpret  a 
statutory  provision  that  is  neither  vague 
nor  ambiguous,  pursuant  to  Marcel 
Watch  Co.  V.  U.S..  11  F.3d  1054.  1058 
(Fed.  Cir.  1992).  See  SAA,  House  Doc. 
103-316,  Vol.  1,  103d  Cong.  2nd  Sess., 
September  27,  1994. 

Furthermore.  Makita  argues,  the  SAA 
itself  may  be  in  violation  of  the  WTO 
Antidumping  Agreement,  because  using 
a  different  price  comparison 
methodology  in  reviews  than  was  used 


in  investigations  may  by  itself  increase 
antidumping  duties  in  a  manner  not 
contemplated  by  the  WTO. 

Petitioner  states  that  the  correctness 
of  the  Department's  approach  in  the 
preliminary  results  is  confirmed  by  the 
statute,  the  SAA,  and  the  Department's 
proposed  regulations,  and  that  Makita's 
arguments  are  based  on  an  incorrect 
reading  of  the  law.  Petitioner  cites  the 
SAA  at  843,  and  Antidumping  Duties: 
Proposed  Rule.  61  FR  7308,  7348. 
section  351.414  (February  27.  1996) 
(Proposed  Regulations]. 

Petitioner  argues  that  Makita's 
reliance  on  Shikoku  and  Harris  is 
misplaced.  The  Department  has  not 
changed  a  long-standing  practice;  rather, 
Congress  has  mandated  a  new  approach, 
which  requires  different  price 
comparison  methodologies  in 
investigations  and  reviews.  As  evidence 
that  Congress  intended  to  treat 
investigations  separately  from  reviews, 
petitioner  points  out  that  19  U.S.C. 
§  1677f-l(d)  contains  different 
provisions  for  investigations  and 
reviews:  section  (d)(1)  deals  writh 
investigations,  and  requires  the 
Department  to  compare  weighted 
average  normal  values  (NVs)  to 
weighted-average  export  prices,  with  the 
alternative  of  comparing  transaction-by- 
transaction  prices  on  txjth  sides  of  the 
equation,  while  section  (d)(2)  deals  with 
reviews,  and  requires  the  Department  to 
compare  weighted  average  NVs  to 
individual  export  prices,  as  the 
Department  did  in  this  case. 

Another  justification  for  treating 
investigations  and  reviews  differently, 
according  to  petitioner,  is  that 
respondents  should  be  held  to  higher, 
stricter  standards  in  reviews,  since  by 
the  time  of  the  administrative  review, 
they  are  on  notice  that  further  dumping 
will  be  penalized.  Petitioner  argues  that 
Makita's  case  confirms  this  proposition, 
since  Makita  has  failed  to  correct  its 
dumping  practices  since  issuance  of  the 
LTFV  determination,  and  should 
therefore  be  held  to  a  higher  standard 
during  the  administrative  review. 

Department's  Position:  We  agree  with 
petitioner  The  Act,  as  amended  by  the 
URAA.  distinguishes  between  price 
comparison  methodologies  in 
investigations  and  reviews.  Section 
777A(d)(l)  states  that  in  investigations, 
generally  the  Department  will  make 
price  comparisons  on  an  average-to- 
average  or  transact  i  on-to-transaction- 
specific  basis.  See  also  SAA  at  842-43; 
Proposed  Regulations  at  7348-49  and 
Proposed  Rule  351.414. 

However,  the  language  of  777A(d)(2) 
reflects  Congress's  understanding  that 
the  Department  would  use  a  monthly 
average  NV  to  a  U.S.  transaction-specific 


methodology  during  reviews,  in  keeping 
with  the  Department's  past  practice,  and 
both  the  SAA  and  the  Department's 
proposed  regulations  expressly  state 
that  the  monthly  average-to-transaction- 
specific  comparison  is  the  preferred 
methodology  in  reviews.  See  SAA  at 
843;  Proposed  Regulations  at  7348-49. 
Hence,  the  Department  is  under  no  legal 
obligation  to  apply  an  average-to- 
average  approach  in  a  review  merely 
because  777A(d)(l)  permits  such  a 
comparison  in  investigations.  However, 
in  appropriate  circumstances,  such  as  in 
the  case  of  highly  perishable  products, 
for  example,  average-to-average  price 
comparisons  may  be  used.  See  Floral 
Trade  Council  of  Davis  v.  United  States, 
606  F.  Supp.  695,703  (CIT  1991).  Makita 
has  not  demonstrated  that  similar 
circumstances  exist  with  respect  to  the 
sale  of  PECTs  that  would  warrant  a 
departure  from  our  stated  preference  of 
making  monthly  average-to-transaction- 
specific  price  comparisons  in  reviews. 

Moreover,  contrary  to  Makita's 
assertion,  an  LTFV  investigation  and  an 
administrative  review  are  not  "identical 
proceedings,"  but  are  two  distinct 
segments  of  a  single  antidumping 
proceeding.  The  Act  expressly 
distinguishes  between  investigations 
and  reviews.  See  §  733;  735;  751;  19 
CFR  353.2(1).  They  differ  in  several 
respects,  such  as  initiation  requirements 
and  outcome — an  investigation  may  or 
may  not  end  upon  the  issuance  of  an 
antidumping  duty  order,  while  only  a 
review  will  result  in  the  actual 
assessment  of  duties.  Further, 
investigations  and  reviews  are  based  on 
different  sets  of  sales,  and  both  are 
subject  to  separate  judicial  review. 

The  WTO  Antidumping  Agreement 
also  distinguishes  between 
investigations  and  reviews  in 
antidumping  matters.  (See  also 
Comment  3).  Article  2.4.2  of  the  WTO 
Antidumping  Agreement  explicitly 
requires  that  an  average-to-average  price 
comparison  be  used  in  the 
"investigation  phase"  of  an 
antidumping  proceeding.  The  SAA 
elucidates  the  intent  of  the  WTO 
Antidumping  Agreement  that  the 
Department  continue  to  treat 
investigations  and  reviews  differently 
with  respect  to  price  comparisons.  As 
the  SAA  states: 

The  Agreement  reflects  the  express  intent 
of  the  negotiators  that  the  preference  for  the 
use  of  an  average-to-average  or  transaction-to- 
transaction  comparison  be  limited  to  the 
"investigation  phase"  of  an  antidumping 
proceeding.  Therefore,  as  permitted  by 
Article  2.4.2,  the  preferred  methodology  in 
reviews  will  be  to  compare  average  to 
individual  export  prices. 

SAA  at  843. 
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Finally,  Makita  claims  that  it  has  a 
right  to  rely  on  the  consistent  and  fair 
application  of  methodologies  from  one 
segment  of  a  proceeding  to  the  next. 
Makita  argues  that  by  not  applying  an 
average-to-average  comparison  in  this 
review,  the  Department  is  not  consistent 
with  what  it  is  required  to  do  under  the 
new  law  for  investigations — make 
average-to-average  price  comparisons. 
Hence,  following  Makita's  logic,  the 
Department  must  now  apply  an  average- 
to-average  methodology  in  this  review 
to  be  consistent  with  the  new 
methodology  used  in  investigations. 
Makita  is  incorrect  in  two  respects.  The 
law  now  requires  the  Department  to 
apply  an  average-to-average  pi  ^e 
comparison  in  investigations  only. 
Secondly,  by  comparing  monthly 
average  NVs  to  transaction-specific  U.S. 
prices  in  this  review,  we  are  being 
consistent  with  our  longstanding 
practice,  which  was  not  changed  by  the 
passage  of  the  URAA,  as  discussed 
above.  Moreover,  during  the 
investigation  of  this  order,  which 
occurred  under  the  old  law,  we  did 
compare  average  foreign  market  values 
[FMVs)  to  transaction-specific  U.S. 
prices.  Thus,  we  are  being  consistent 
from  one  segment  of  the  proceeding  to 
another. 

Finally,  Makita's  reliance  on  Shikoku 
is  misplaced.  That  case  dealt  with  a 
situation  in  which  the  Department 
failed  to  follow  a  particular  case-specific 
calculation  methodology  that  it  had 
repeatedly  used  in  several  reviews  with 
respect  to  the  sales  of  a  particular 
respondent.  Here,  there  has  been  no 
change  in  methodology,  as  discussed 
above. 

Comment  3:  Makita  argues  that,  if  the 
Department  had  used  average-to-average 
price  comparisons  in  the  preliminary 
results,  Makita's  margin  would  have 
been  de  minimis  pursuant  to  the  2 
percent  de  minimis  standard  mandated 
by  /Jticle  5.8  of  the  VVTO  Antidumping 
Agreement  [see  19  U.S.C.  §§  1673b(b)(3) 
and  1673(a)(4)).  Since  the  WTO 
Antidumping  Agreement  makes  no 
distinction  between  investigations  and 
administrative  reviews,  Makita  argues, 
the  2  percent  de  minimis  standard 
should  also  apply  to  reviews,  for  the 
same  reasons  Makita  discussed  with 
respect  to  using  average-to-average  price 
comparisons  in  reviews. 

Makita  argues  that  no  basis  can  be 
found  in  either  the  WTO  Antidumping 
Agreement,  or  in  U.S.  law  or  policy,  for 
using  0.5  percent  as  the  de  minimis 
standard  for  reviews,  since  there  is  no 
mention  of  this  particular  figure  in  any 
of  the  relevant  documents.  Makita 
asserts  that  using  a  stricter  standard  for 
reviews  than  for  investigations  is 


illogical  if  the  underlying  purpose  is  to 
punish  exporters  who  are  caught 
dumping,  since  it  would  make  more 
sense  to  apply  a  stricter  standard  in  the 
investigation  phase.  Finally,  Makita 
claims  that  this  practice  could  by  itself 
result  in  increased  dumping  liability  for 
exporters,  and  is  a  possible  violation  of 
the  VVTO  by  the  United  States. 

Petitioner  argues  that  Makita  misreads 
the  law,  which  requires  that  the  new  de 
minimis  level  of  two  percent  be  applied 
in  investigations  only.  Thus,  the 
Department  must  continue  to  use  its 
regulatory  standard  of  0.5  percent 
during  reviews,  as  stated  in  the  SAA 
and  the  Department's  proposed 
regulations  (61  FR  7308,  7355). 

Department's  Position:  We  disagree 
with  respondent  that  the  0.5  percent  de 
minimis  standard  set  forth  in  19  CFR 
353.6  should  not  continue  to  apply  to 
reviews.  Article  5.8  of  the  WTO 
.A.ntidumping  Agreement  explicitly 
requires  signatories  to  apply  the  two 
percent  de  minimis  standard  only  in 
antidumping  investigations.  See  Article 
5.8.  There  is  no  such  requirement 
regarding  reviews.  Moreover,  Makita  is 
incorrect  in  claiming  that  the  WTO 
Antidumping  Agreement  makes  no 
distinction  between  investigations  and 
administrative  reviews.  See  eg..  Article 
5;  Article  11. 

In  conformity  with  Article  5.8  of  the 
WTO  Antidumping  Agreement,  sections 
733(b)  and  735(a)  of  the  Act  were 
amended  by  the  URA.\  to  require  that, 
in  investigations,  the  Department  treat 
the  weighted  average  dumping  margin 
of  any  producer  or  exporter  which  is 
below  two  percent  ad  valorem  as  de 
minimis.  Hence,  pursuant  to  this 
change,  the  Department  is  now  required 
to  apply  a  two  percent  de  minimis 
standard  during  investigations  initiated 
after  January  1,  1995,  the  effective  date 
of  the  URAA  (see  sections  733(b)(3)  and 
735(a)(4)).  However,  the  Act  does  not 
mandate  a  change  to  the  Department's 
regulatory  practice  of  using  a  0.5 
percent  de  minimis  standard  during 
administrative  reviews.  As  discussed 
above,  the  WTO  Antidumping 
Agreement,  the  Act,  the  SAA  and  the 
Department's  regulations  recognize 
investigations  and  reviews  to  be  two 
distinct  segments  of  an  antidumping 
proceeding. 

The  SAA  also  clarifies  that  "[t)he 
requirements  of  Article  5.8  apply  only 
to  investigations,  not  to  reviews  of 
antidumping  duty  orders  or  suspended 
investigations."  See  SAA  at  845.  The 
SAA  further  states  "*   *   *  in 
antidumping  investigations,  Commerce 
(shall)  treat  the  weighted-average 
dumping  margin  of  any  producer  or 
exporter  which  is  below  two  percent  ad 


valorem  as  de  minimis."  SAA  at  844 
Likewise.  "Itjhe  Administration  intends 
that  Commerce  will  continue  its  present 
practice  in  reviews  of  waiving  the 
collection  of  estimated  cash  deposits  if 
the  deposit  rate  is  below  0.5  percent  ad 
valorem,  the  existing  regulatorv 
standard  for  de  minimis  "  SAA  at  845 
(emphasis  added).  See  Proposed 
Regulations  at  7355.  Proposed  Rule 
351.106;  see  also  High-Tenacity  Ravon 
Filiment  Yarn  from  Germany.  Final 
Results  of  Antidumping  Dutv 
Administrative  Review.  61  FR  51421 
(October  2.  1996) 

Comment  4:  Makita  claims  that  the 
Department's  preliminary  margin 
calculation  program  misapplied  the 
sales  below  cost  test  by  deducting  from 
the  gross  unit  price  certain  costs  which 
were  included  in  the  total  cost  against 
which  the  net  price  is  compared  As  a 
resuh.  the  number  of  sales  below  cost 
was  overstated  in  the  preiiminan,' 
results.  Petitioner  did  not  comment  on 
this  issue. 

Department's  Position:  We  agree  with 
Makita.  and  have  made  the  requested 
corrections  to  the  margin  calculation 
program  for  the  final  results 

Comment  5  Makita  claims  that  the 
Department's  computer  program 
incorrectly  calculated  constructed  value 
(CV)  and  construded  export  price  (CEP) 
profit,  based  on  only  those  home  market 
sales  that  were  used  as  matches  for  U.S. 
sales.  Makita  argues  that,  since  the 
profit  calculations  must  be  made  on  the 
basis  of  all  sales  of  the  foreign  like 
product,  using  this  reduced  home 
market  database  results  in  overstated 
profit  rates  for  both  CV  and  CEP  profit. 

Makita  argues  that  the  law  does  not 
intend  for  profit  to  be  calculated  using 
only  the  products  in  the  home  market 
which  are  the  closest  matches  to  models 
sold  in  the  United  States.  Makita  cites 
to  the  Department's  explanation  of  its 
proposed  regulations,  with  respect  to 
section  351.405(b).  which  states  that 
this  would  "undermine  the 
predictability  of  the  statute"  by  giving 
the  Department  "the  discretion  to  pick 
and  choose  the  sale  of  the  foreign 
product  from  which  profit  and  SG&A 
would  be  taken  "  (61  FR  7335) 

With  respect  to  CEP  profit,  Makita 
points  out  that  the  law  is  clear  that  the 
calculation  is  to  be  based  on  total 
expenses  "incurred  with  respect  to  the 
subject  merchandise  sold  in  the  United 
States  and  the  foreign  like  product  sold 
in  the  exporting  country."  19  U.S.C. 
§1677a(f)(2)(C)(i). 

Petitioner  argues  that  the  Department 
correctly  calculated  CEP  profit  based  on 
data  for  the  foreign  like  product. 
Petitioner  claims  that  the  term  foreign 
like  product  is  defined  by  the  statute  as 
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the  sales  used  as  a  basis  of  comparison 
with  sales  to  the  United  States  (19 
U.S.C  §  1677b(a)).  Petitioner  notes  that 
19  U.S.C.  §  1677(16)(A)(B)(C)  requires 
the  Department  to  select  as  the  foreign 
like  product  merchandise  that  is,  in  the 
first  instance,  identical  to  that  sold  in 
the  United  States.  If  identical 
merchandise  does  not  exist,  the 
Department  may  select  similar 
merchandise  as  the  foreign  like  product, 
the  objective  being  to  develop  a  pool  of 
comparable  products,  the  prices  of 
which  are  used  to  calculate  NV. 
Petitioner  cites  Koyo  Seiko  Co.,  Ltd.  v. 
United  States,  66  F.3d  1204,  1209 
(C.A.Fed,  1995)  (Koyo  Seiko)  in  support 
of  its  contention  that  the  pool  of 
matched  models  is  the  foreign  like 
product  from  which  the  home  market 
portion  of  the  CEP  profit  is  derived. 

Petitioner  concludes  that  if  the  foreign 
like  product  is  expanded  beyond  the 
pool  of  matched  models  to  include  all 
similar  products,  as  respondent 
requests,  the  resulting  profit  figure 
would  be  unrepresentative  of  the 
products  that  were  used  to  determine 
NV. 

Department's  Position:  We  agree  that 
we  incorrectly  limited  the  home  market 
data  base  to  those  models  used  as 
matches  for  U.S.  sales  for  the  purposes 
of  calculating  CV  and  CEP  profit  in  the 
preliminary  results.  For  the  final  results, 
we  have  used  all  sales  of  the  foreign  like 
product  for  the  purposes  of  calculating 
CV  and  CEP  profit. 

Newly  amended  sections  772(0  and 
773(e)(2)(A)  now  require  that  the 
Department  calculate  CV  and  CEP  profit 
based  on  a  respondent's  actual  profits 
made  from  home  market  sales  of  the 
foreign  like  product,  provided  the  home 
market  is  found  viable.  While  neither 
side  disputes  that  actual  profits  will  be 
used  in  this  regard,  petitioner  believes 
that  the  Department  should  disregard  its 
past  practice  of  determining  profit  for 
CV  based  on  sales  in  the  home  market 
on  an  aggregated  basis,  i.e.,  based  on 
sales  of  the  same  general  class  or  kind 
as  the  merchandise  under  consideration. 
See  773(e)(1)(B)  of  the  pre-UTLAA 
statute.  Instead,  petitioner  argues  that 
newly  amended  771(16)  now  requires 
that  the  Department  arrive  at  the  actual 
home  market  profit  using  only  those 
home  market  sales  which  can  be 
matched  most  closely  to  the  subject 
merchandise  applying  the  descending 
hierarchy  of  771(16). 

For  purposes  of  calculating  CV  and 
CEP  profit,  we  interpret  the  term 
■foreign  like  product"  to  be  inclusive  of 
all  merchandise  sold  in  the  home 
market  which  is  in  the  same  general 
class  or  kind  of  merchandise  as  that 
under  consideration.  We  do  not  believe 


the  change  in  terminology  from  "such  or 
similar  merchandise  to  "foreign  like 
product"  was  intended  as  a  substantive 
change  in  this  regard.  Thus,  "foreign 
like  product  '  includes  all  of  the 
merchandise  covered  by  the  descending 
hierarchy  of  section  771(16)  (A),  (B)  & 
(C).  This  comports  with  our  past 
practice.  Moreover,  were  we  to  adopt 
petitioner's  view,  the  Department  would 
have  the  discretion  to  pick  and  choose 
the  sale  of  the  foreign  like  product  from 
which  profit  would  be  taken,  which 
would  undermine  the  prodictability  of 
the  statute,  as  Makita  correctly  points 
out.  See  Proposed  Regulations  at  7335. 
In  this  case,  since  all  models  of  PECTs 
comprise  the  same  general  class  or  kind 
of  merchandise,  regardless  of  whether 
they  were  matched  to  U.S.  sales  in  the 
margin  calculation,  we  determine  the 
foreign  like  product  to  include  all  of 
Makita's  reported  home  market  models. 
See  Professional  Electric  Cutting  Tools 
and  Professional  Electric  Sanding/ 
Grinding  Tools  from  Japan:  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value,  58  FR  30144  (May  26.  1993) 
(the  Department  determined  that  PECTs 
comprise  one  class  or  kind).  See  also 
Large  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  from  Japan: 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  Investigation,  61  FR 
38139  (July  23,  1996). 

Petitioner  confuses  section  771(16)'s 
hierarchy  of  what  encompasses  the 
foreign  like  product  with  how  the 
Department  uses  this  hierarchy  for 
purposes  of  model-matching  to  arrive  at 
a  comparison  based  on  the  most 
physically  similar  merchandise. 
Petitioner's  reliance  on  Koyo  Seiko  is 
misplaced,  as  that  case  dealt  with  the 
issue  of  the  model-matching  hierarchy 
set  out  for  such  or  similar  merchandise 
under  the  old  law.  ("Congress  has 
implicitly  delegated  authority  to 
Commerce  to  determine  and  apply  a 
model-match  methodology  necessary  to 
yield  "such  or  similar'  merchandise 
under  the  statute. ')  However,  here  we 
are  concerned  with  calculating  actual 
profits  under  the  newly  amended  law 
for  CV  and  CEP,  and  whether  home 
market  profits  and  SG&A  should  be 
inclusive  of  all  sales  of  the  foreign  like 
product  in  making  this  calculation. 

We  note  that  for  calculating  the  actual 
selling,  general  and  administrative 
expenses  for  the  purposes  of  CV  for 
these  final  results,  we  have  also  based 
said  expenses  on  all  of  Makita's  home 
market  sales  of  PECTs.  for  the  same 
reasons  set  out  above.  ' 

Lastly,  petitioner's  concern  that 
basing  the  CEP  profit  calculation  on  a 
larger  group  of  models  than  is  used  to 


calculate  NV  will  result  in  an 
unrepresentative  profit  figure  is 
unfounded.  As  the  SAA  states,  even  if 
the  Department  determined  total  profit 
on  the  basis  of  a  broader  product  line 
than  the  subject  merchandise,  no 
distortion  in  the  profit  allocable  to  U.S. 
sales  is  created,  because  the  total 
expenses  are  also  determined  on  the 
basis  of  the  same  expanded  product 
line.  See  SAA  at  825. 

Comment  6:  Petitioner  claims  that  the 
Department's  margin  calculation 
program  incorrectly  subtracted  home 
market  indirect  selling  expenses  from 
NV.  Petitioner  points  out  that  indirect 
selling  expenses  are  only  properly 
deducted  under  certain  limited 
circujnstances,  such  as  an  offset  for 
selling  commissions  in  the  United 
States  and  as  an  offset  to  CEP. 

Makita  argues  that  the  deduction  of 
indirect  selling  expenses  from  NV  was 
not  a  mistake,  since  it  satisfies  the 
requirements  for  establishing  a  "fair 
comparison"  as  required  by  the  WTO 
Antidumping  Agreement  and  19  U.S.C. 
§  1677b(a).  Makita  states  that,  according 
to  the  new  law,  the  Department  must 
reduce  NV  by  the  amounts  included  in 
the  price  that  are  "attributable  to  any 
additional  costs,  charges,  and 
expenses."  19  U.S.C.  §  1677b(6)(B). 
Reducing  NV  by  the  amount  of  indirect 
selling  expenses,  Makita  claims,  would 
therefore  be  appropriate. 

Makita  argues  that,  since  greater 
selling  expenses  for  a  specific  service 
are  incurred  in  the  home  market  than 
are  incurred  for  the  same  service  for 
products  destined  for  the  U.S.  market, 
deducting  direct  selling  expenses  from 
NV,  while  not  also  deducting  indirect 
selling  expenses,  does  not  represent  a 
"fair  comparison"  under  the  new  law. 
Finally,  Makita  asserts  that  there  is  no 
reasonable  basis  for  arriving  at  any 
relevant  or  meaningful  distinction 
between  "direct"  and  "indirect"  selling 
expenses. 

Department's  Position:  We  agree  with 
petitioner  that  our  deduction  of  indirect 
selling  expenses  from  NV  was  a  clerical 
error.  The  amended  statute  permits  the 
deduction  of  indirect  selling  expenses 
from  NV  as  a  CEP  offset  only  when  a 
level-of-trade  (LOT)  adjustment  is 
warranted,  but  the  data  available  do  not 
provide  an  appropriate  basis  to 
determine  a  LOT  adjustment.  See 
§  773(a)(7)(B).  In  addition,  the  SAA 
clearly  states  that  the  CEP  offset  is  to  be 
used  in  lieu  of  a  LOT  adjustment.  See 
SAA  at  829.  In  the  preliminary  results, 
we  made  a  LOT  adjustment  to  NV  in 
accordance  with  §  773(a)(7)(B). 
Therefore,  we  have  not  deducted 
indirect  selling  expenses  from  NV  in  our 
final  margin  calculation. 
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Makita's  reliance  on  773(a)(6)(B)  in 
support  of  its  position  that  the  new  law 
now  requires  that  all  expenses  be 
deducted  from  NV  is  erroneous.  This 
statutory  provision  explicitly  provides 
for  the  deduction  of  all  movement 
expenses  from  NV,  but  not  for  the 
deduction  of  all  expenses  in  general, 
and  indirect  selling  expenses  in 
particular,  as  Makita  suggests.  Were  we 
to  do  so,  we  would  clearly  be  in 
violation  of  the  Act.  Moreover,  we 
disagree  with  Makita's  assertion  that  the 
language  in  773(a)  stating  that  a  "fair 
comparison"  shall  be  made  between  the 
export  price  or  CEP  and  NV  now 
requires  the  Department  to  make 
additional  adjustments  to  NV  not 
specifically  set  out  in  773(a).  Rather, 
773(a)  expressly  states  that,  in  order  to 
achieve  a  "fair  comparison,"  NV  will  be 
determined  as  set  out  in  773(a),  which 
we  have  followed  in  this  review. 

Comment  7:  Petitioner  argues  that  the 
Department  should  correct  an  error  in 
the  computer  program  involving  the 
difference  in  merchandise  (difmer) 
adjustment.  Petitioner  points  out  that, 
according  to  the  Department's 
methodology,  the  difmer  is  found  by 
subtracting  the  variable  manufacturing 
costs  in  the  U.S.  market  from  the 
variable  manufacturing  costs  in  the 
home  market.  If  the  U.S.  manufacturing 
costs  exceed  the  home  market 
manufacturing  costs,  the  difference 
should  be  added  to  NV  in  accordance 
with  the  procedures  described  in  the 
Import  Administration  Antidumping 
Manual  (see  Chapter  8  at  44,  July  1993 
Rev.)  Petitioner  points  out  that  the 
Department's  computer  program 
incorrectly  deducted  from  NV  the 
positive  amount  by  which  U.S.  costs 
exceed  home  market  costs. 

Makita  states  that,  in  most  cases,  the 
difmer  should  not  be  added  to  NV. 
However,  in  this  case,  no  di&ner 
adjustment  should  be  made  at  all, 
pursuant  to  19  U.S.C.  §  1677b(a),  which 
requires  the  Department  to  make  fair 
comparisons.  Makita  claims  that  the 
main  physical  characteristics  of  the 
merchandise  at  issue  should  not  result 
in  any  difmer  adjustment  because  they 
are  not  amenable  to  precise 
measurement  for  purposes  of  arriving  at 
price  differences.  Since  all  physical 
differences  are  minor  variations  or 
features  mandated  to  meet  U.S.  and 
Japanese  technical  and  safety  standards, 
their  inclusion  was  a  necessary 
condition  to  Makita's  sale  of  the  subject 
merchandise  in  both  the  U.S.  and  Japan. 
Makita  argues  that  price  comparisons 
within  antidumping  proceedings  should 
focus  on  the  voluntary  action  of  a 
respondent  in  raising  or  not  raising  its 
U.S.  prices  rather  than  on  issues  relating 


to  the  technical  need  for  additional 
costly  features  of  the  product.  Makita 
requests  that  the  Department  disregard 
differences  in  voltage,  amperage,  and 
wattage  in  its  application  of  the  difmer. 

Department's  Position:  We  agree  with 
petitioner  that  we  made  a  clerical  error 
by  adding  difmer  to  NV  instead  of 
subtracting  it.  We  have  made  the 
necessary  correction  to  our  margin 
calculations  for  the  final  results. 

When  we  make  price  comparisons 
based  on  similar  models,  it  is  our 
longstanding  practice  to  adjust  NV  for 
the  differences  in  the  variable  costs 
associated  with  manufacturing  those 
products.  See  e.g.,  Tapered  Holler 
Bearings  and  Parts  Thereof.  Finished 
and  Unfinished,  From  Japan  and 
Tapered  Poller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter  and 
Components  Thereof.  From  Japan:  Final 
Besults  of  Antidumping  Duty 
Administrative  Beview  and  Bevocation 
in  Part  of  an  Antidumping  Finding,  61 
FR  57629  (November  7,  1996).  We 
calculated  difmer  based  on  the  variable 
cost  information  Makita  provided  in  its 
questionnaire  response.  In  choosing  to 
sell  its  products  to  the  United  States, 
Makita  made  the  decision  to  adapt  the 
models  sold  to  U.S.  voltage  and 
amperage  requirements.  Makita  admits 
that  there  are  legitimate  cost  differences 
between  home  market  models  and  U.S. 
models.  For  our  purposes,  the  reasons 
behind  why  there  are  cost  differences 
are  irrelevant.  It  is  well-established  law 
that  estabhshing  an  intent  to  dump  is 
not  required  under  the  Act.  (See  USX  v. 
United  States,  682  F.Supp.  6068  (CIT, 
1988). 

Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margins 
exist: 


Manufacturer/ 
exporter 

Time  period 

Margin 
(per- 
cent) 

Makita  Cor- 
poration   

7/1/94-6/30/95 

.    — , 

4.36 

The  Department  shall  determine,  and 
the  Customs  service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  NV  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  PECTs 
from  Japan  entered,  or  withdrauTi  from 
warehouse,  for  consumption  on  or  after 


the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  that  established  in  these  final 
results  of  this  administrative  review:  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  or  a  previous 
review  or  the  LTFV  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  most  recent  rate 
established  for  the  manufacturer  of  the 
merchandise:  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  the  "all  others"  rate  of 
54.52  percent,  the  all  others  rate 
estabUshed  in  the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
pubUcation  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  ^PO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
section  353.22  of  the  Department's 
regulations. 

Dated:  December  24. 1996 
Jeffrey  P.  Bulos, 

Acting  Asiislant  Secretary  for  Import 

Administration 

|FR  Doc  97-73  Filed  1-2-97,  8.45  am) 
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[C-649-401] 

Certain  Apparel  From  Thailand; 
Determination  to  Amend  Revocation, 
in  Part,  of  Countervailing  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  determination  to 
amend  revocation,  in  part,  of 
countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  determined  to 
amend  the  effective  date  of  the 
revocation  of  the  countervailing  dutv 
order  on  Certain  Apparel  from  Thailand, 
with  respect  to  the  products  classified 
under  the  item  numbers  of  the 
Harmonized  Tariff  Schedule  (HTS) 
listed  in  Appendix  D  to  this  notice,  from 
Ianuar>'  1.  1995  to  Januan,-  1.  1991.  In 
addition,  the  Department  has 
determined  not  to  amend  the  effective 
date  of  revocation  with  respect  to  the 
products  classified  under  the  HTS  item 
numbers  listed  in  Appendix  B  to  this 
notice.  As  a  result  of  this  determination 
not  to  amend  the  effective  date  of 
revocation,  we  will  now  complete  the 
administrative  review  of  the 
countervailing  duty  order,  covering  the 
period  Januar>'  1.  1991  through 
December  31.  1991  with  respect  to  the 
Appendix  B  items. 
EFFECTIVE  DATE:  January  3.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein  or  Robert  Copvak. 
Office  of  C\T)/AD  Enforcement  VI. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

During  the  original  certain  textile 
products  and  certain  apparel 
investigations  from  various  countries, 
including  Thailand,  the  Department 
reviewed  issues  concerning  the  standing 
of  petitioners  with  respect  to  apparel 
and  explained  its  determinations  in 
Final  Negative  Counten'oiling  Dutv 
Determination:  Certain  Textile  Mill 
Products  and  Apparel  from  Maiavsia 
(50  PR  9852;  March  i2,  1985)  [Malaysia 
Final  Determination).  No  injury 
investigations  were  required  for  the 
countries  involved,  and  the  Department 
relied  upon  a  list  of  86  like  products 
both  for  determining  the  standing  of 
petitioners  and  for  establishing  the 
corresponding  scope  of  the  certain 
apparel  order.  See  Letter  from  VVilmer. 
Cutler  &  Pickering,  Dec.  3.  1984.  Annex 


3.  on  file  in  the  Central  Records  Unit, 
Room  B-099,  Department  of  Commerce 
(CRU). 

With  respect  to  the  investigation  on 
certain  apparel,  the  Department 
determined  that  the  Amalgamated 
Clothing  and  Textile  Workers  Union 
(ACTWU)  was  an  interested  party  with 
respect  to  52  of  the  86  apparel  like 
products  covered  by  the  petition.  The 
Department  also  determined  that  the 
standing  requirement  for  the  remaining 
apparel  products  covered  by  the  petition 
was  satisfied  by  the  International 
Ladies'  Garment  Workers'  Union 
(ILGWU).  Together,  these  petitioners 
had  filed  the  petition  "on  behalf  of  the 
apparel  industry. 

On  March  13,  1992.  the  Department 
announced  its  intent  to  revoke  the 
countervailing  duty  order  on  certain 
apparel  from  Thailand  pursuant  to 
section  355.25(dJ(4)(i)  of  the 
Department's  regulations  because  no 
interested  party  had  requested  an 
administrative  review  for  at  least  four 
consecutive  review  periods.  Notice  of 
Intent  to  Revoke  Counten'ailing  Dutv 
Orders.  57  FR  8860  (March  13,  1992) 
(Intent  to  Revoke  Notice).  Pursuant  to 
the  Department's  regulations,  if  no 
interested  party  objects  to  the 
Department's  intended  revocation  or 
requests  an  administrative  review  of  the 
countervailing  duty  order,  the 
Department  will  revoke  the  order.  19 
CFR§355.25(d)(4)(iii)(1993). 

On  March  16,  1992,  ACTWU  objected 
to  the  intended  revocation  and 
requested  an  administrative  review, 
covering  the  period  January  1,  1991 
through  December  31.  199i.  The  review 
was  initiated  on  April  13.  1992. 
Initiation  of  Antidumping  and 
Counten'ailing  Dutv  Administrative 
Reviews.  57  FR  12797  (April  13.  1992). 
On  April  24.  1992,  the  Royal  Thai 
Government  (RTG)  challenged  the 
standing  of  ACTWU  to  object  to  the 
Department's  intended  revocation  and 
to  request  an  administrative  review.  The 
RTG  argued  that,  to  the  extent  that 
ACTWU  lacked  standing  with  respect  to 
any  of  the  many  like  products  covered 
by  the  order,  the  Department  should 
revoke  the  countervailing  dutv  order 
with  respect  to  those  products  and 
conduct  the  administrative  review  of 
only  the  merchandise  which  remained 
in  the  scope  of  the  order.  On  June  19, 
1996.  the  Department  issued  its 
preliminary  findings  with  re-     ct  to  the 
standing  of  ACTWU.  See  Mei    randum 
from  Barbara  E  Tillman  to  I      I  L.  Joffe. 
Acting  Assistant  Secretary  for  Import 
Administration,  June  19.  1996  [Analysis 
Memorandum).  Comments  on  the 
Department's  preliminary  findings  were 
filed  by  the  RTG.  The  Department's  final 


determinations  with  respect  to  this  issue 
are  fully  discussed  in  the  sections 
Interested  Party  Status  of  ACTWU  and 
Analysis  of  Comments,  below. 

Revocation  Under  Section  753  of  the 
Uruguay  Round  Agreements  Act 

This  countervailing  duty  order  was 
revoked  effective  January  1,  1995, 
pursuant  to  section  753  of  the  Tariff  Act 
of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  (60  FR  40568). 
The  Department  is  conducting  an 
administrative  review  only  to  determine 
the  appropriate  assessment  rate  for 
entries  made  during  the  period  January 
1,  1991  through  December  31,  1991. 

Scope  Conversion 

The  scope  of  the  certain  apparel  order 
was  originally  defined  in  terms  of  the 
item  numbers  listed  under  the  Tariff 
Schedule  of  the  United  States 
Annotated  (TSUSA).  See  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order:  Certain  Apparel  from  Thailand 
(50  FR  9819;  March  12,  1985)  [Thailand 
Final  Determination).  On  Januar)-  1. 
1989.  the  United  States  fully  converted 
from  TSUSA  to  the  Harmonized  Tariff 
Schedule  (HTS).  At  that  time,  the 
Customs  Service  prepared  a  list  which 
included  all  of  the  HTS  numbers 
necessary  to  cover  the  items  previously 
identified  by  the  TSUSA.  However, 
because  the  two  tariff  schedules  use 
different  classification  systems  which 
do  not  produce  a  one-to-one  product 
correlation,  this  list  also  included  some 
items  not  included  in  the  like  product 
list  relied  upon  by  the  Department  in 
the  investigation.  On  July  26,  1993.  the 
Department  published  Certain  Apparel: 
Notice  of  Proposed  Scope  Amendment 
(58  FR  39789),  which  contained  the 
proposed  HTS  scope  and  invited 
comments.  The  conversion  became  final 
on  May  17.  1994.  with  the  publication 
of  Certain  Apparel  from  Thailand; 
Scope  Amendment  (59  FR  25699) 
[Scope  Notice),  in  which  the  comments 
submitted  were  addressed.  The  analysis 
undertaken  as  a  result  of  the  RTG's 
challenge  of  ACTWU's  standing  is  based 
on  the  item  numbers  of  the  HTS  listed 
in  the  Scope  Notice;  these  HTS  item 
numbers  have  now  been  separated  into 
those  for  which  we  determine  that 
ACTWU  has  standing  (Appendix  B)  and 
those  for  which  we  determine  ACTWU 
does  not  have  standing  (Appendix  D). 

Applicable  Statute  and  Regulations 

The  Department  has  made  this 
determination  in  accordance  with 
sections  751  (a)  and  (c)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
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statute  and  to  Department's  regulations 
are  in  reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Interested  Party  Status  of  ACTWU 

In  April  1992,  the  RTG  challenged  the 
standing  of  ACTWIJ  both  to  object  to  the 
Department's  intended  revocation  and 
to  request  an  administrative  review  of 
the  countervailing  duty  order  on  certain 
apparel  from  Thailand.  The  RTG  argued 
that,  to  the  extent  ACTWU  lacked 
standing  with  respect  to  any  of  the 
many  like  products  covered  by  the 
order,  the  Department  should  revoke  the 
order  with  respect  to  those  products  and 
conduct  the  administrative  review  of 
only  the  merchandise  which  remained 
in  the  scope  of  the  order.  The  RTG  cited 
to  the  original  investigation,  noting  that 
ACTWU  was  foimd  to  have  standing  for 
only  52  of  the  86  like  products 
investigated  (standing  for  the  remaining 
like  products  was  satisfied  by  co- 
petitioners).  Furthermore,  the  RTG 
noted  that  declining  union  membership 
had  been  documented  in  the  course  of 
the  investigation.  Thus,  the  RTG  urged 
the  Department  to  examine  anew 
whether  ACTWU  had  standing  with 
respect  to  all  of  the  like  products 
covered  by  the  order. 

During  the  1985  countervailing  duty 
investigations  of  apparel  and  textile  mill 
products,  which  involved  many 
coxmtries,  including  Thailand  and 
Malaysia,  the  Department  determined 
that  ACTWU  was  an  interested  party 
with  respect  to  52  of  the  original  86 
apparel  like  products  covered  by  the 
petition.  Final  Negative  Countervailing 
Duty  Determination;  Certain  Textile  Mill 
Products  and  Apparel  from  Malaysia,  50 
FR  9852  (March  12,  1985)  {Malaysia 
Final  Determination).  The  Department 
determined  that  the  standing 
requirement  for  the  remaining  apparel 
products  covered  by  the  petition  was 
satisfied  by  the  International  Ladies' 
Garment  Workers'  Union  (ILXIWU). 
Together,  these  petitioners  had  filed  the 
petition  "on  behalf  of  the  apparel 
industry  and  had  standing  with  respect 
to  the  86  apparel  like  products  at  issue. 
Id.  at  9854;  Thailand  Final 
Determination. 

The  RTG  contested  ACTWU's 
standing  as  an  interested  party  after  the 
objection  by  ACTWU  to  the 
Department's  intent  to  revoke  the  order. 
The  Department  determined,  based  on 
information  collected  in  the  course  of 
this  proceeding,  that  there  was  no  basis 
to  reexamine  ACTWU's  standing  for  the 
52  like  products  for  which  it  was  found 
to  have  standing  during  the 
investigation.  See  Memorandum  from 
Barbara  E.  Tillman,  Director,  Office  of 
Countervailing  Compliance  to  Joseph  A. 


Spetrini,  Deputy  Assistant  Secretary  for 
Import  Administration,  on  the 
Interested  Party  Status  of  a  Domestic 
Interested  Party  With  Respect  to  the 
Countervailing  Duty  Order  on  Apparel 
from  Thailand,  October  14,  1992 
[October  1992  Memorandum),  on  file  in 
the  Central  Records  Unit,  Room  B-099, 
Department  of  Commerce  (CRU). 

The  Department  examined  ACTWU's 
status  as  an  interested  party,  within  the 
meaning  of  section  771(9)(D)  of  the  Act. 
with  respect  the  34  remaining  like 
products  covered  by  this  order.  See 
Analysis  Memorandum.  The 
Department  asked  ACTWU  to  indicate 
which  of  these  products  were  produced 
by  its  members.'  Regarding  unions, 
section  771(9)(D)  defines  "interested 
party"  as  "a  certified  union  or 
recognized  union  or  group  of  workers 
which  is  representative  of  an  industry 
engaged  in  the  manufacture,  production 
or  wholesale  in  the  United  States  of  a 
like  product.  .  . ." 

After  examining  the  information 
provided  by  ACTWU,  and  considering 
the  arguments  submitted  by  the  RTG 
over  the  course  of  this  proceeding,  the 
Department  issued  its  preliminary 
findings  on  June  19, 1996.  See  Analysis 
Memorandum.  Of  the  remaining  34  like 
products,  the  Department  determined 
that  ACTWU  had  standing  as  an 
interested  party  with  respect  to  five. 
Combined  with  the  52  like  products  for 
which  ACTWU  was  found  to  have 
standing  during  the  investigations  (see 
Malaysia  Final  Determination),  the  total 
number  of  like  products  for  which 
ACTWU  was  found  to  have  standing  is 
57.  The  Department  invited  comments 
on  this  determination.  We  address  the 
RTG's  argimients  in  the  Analysis  of 
Comments  section  below.  No  other 
party  submitted  comments. 

Analysis  of  Comnients 

Comment  1 :  The  RTG  argues  that  the 
Department's  determination  that 
ACTWU  has  standing  with  respect  to  57 
like  products  is  based  upon  a  legal 
standard  that  is  contrary  to  the  plain 
language  of  the  statute.  The  RTG  cites 
section  355.2(i)(4)  of  the  Department's 
regulations,  which  specifies  that  to  be 
an  interested  party,  a  union  must  be 
"representative  of  the  industry  or  of 
sellers  (other  than  retailers)  in  the 
United  States  of  the  like  product 
produced  in  the  United  States."  The 


'  An  87th  Uke  product,  flatbags.  handbags  and 
luggage,  was  subject  to  investigation  and  was 
classified  as  within  the  scope  of  the  apparel  order 
when  certain  textile  mill  products  and  certain 
appiarel  were  separated  into  two  countervailing 
duty  orders.  There  is  no  information  in  the  record 
which  indicates  that  ACTWU  had  standing  with 
respect  to  this  product. 


RTG  also  cites  section  771(4)(D)  of  the 
Act.  which  defines  "industry"  as  "the 
domestic  producers  as  a  whole  of  a  like 
product,  or  those  producers  whose 
collective  output  of  the  like  product 
constitutes  a  major  proportion  of  the 
total  domestic  production  of  that 
product*   *   *■  The  RTG  concludes 
that  in  order  to  be  representative  of 
those  producers  whose  collective  output 
represents  a  major  proportion  of  total 
domestic  production  of  the  like  product, 
a  union  mu  t  demonstrate  that  it 
represents  \-  orkers  in  each  facility 
included  in  such  a  determination. 

The  RTG  argues  that  it  is 
inappropriate  for  the  Department  to 
presume  that  a  union  is  representative 
of  an  indust->'  producing  the  like 
product  when  it  represents  only  one  or 
a  small  number  of  the  workers  in  that 
industry.  Had  Congress  intended  such  a 
resuh,  the  RTG  argues,  it  would  not 
have  required  that  a  union  be 
"representa  .ve  of  an  industr\"  {which 
clearly  encompasses  more  than  just  one 
worker  or  n.  jre  than  just  one 
enterprise);  rather,  Congress  would 
simply  have  required  the  union  to  be 
representative  of  a  "producer"  of  the 
"like  produr*." 

In  conclusion,  the  RTG  noies  that 
ACTWU,  like  all  unions,  is  engaged  in 
efforts  to  increase  its  membership  by 
eru-olling  workers  at  factories  that  are 
not  yet  unionized:  if  ACTWU  has  not 
succeeded  in  enrolling  workers  at 
companies  whose  collective  output 
represents  a  major  proportion  of  total 
domestic  production  of  a  particular  like 
product,  then,  the  RTG  argues,  the 
union  cannot  simply  be  deemed 
representative  of  the  industn,-  producing 
that  product.  The  RTG  urges  the 
Department  to  arrive  at  an  interpretation 
of  the  statute  that  gives  full  meaning  to 
the  term  "industry"  in  the  sf)ecifications 
of  the  standing  requirements  for  unions. 

Department's  Position:  We  disagree 
with  the  RTG'h  assertion  that  we 
applied  the  '  '.correct  legal  standard  to 
determine  v,  nether  ACTWU  is  an 
interested  party,  and  we  continue  to 
find  that  ACTWU  has  standing  to  object 
to  revocation  and  request  an 
administrative  review  for  each  of  the 
like  products  for  which  the  union 
ultimately  claimed  interested  party 
status,  in  accordance  with  section 
355.25(d)(4)(iii)  of  the  Department's 
regulations. 

The  RTG  correctly  notes  that  to 
qualify  as  an  interested  party  pursuant 
to  section  771  (9)(D)  of  the  Act.  a  union 
must  be  "representative  of  an  industn*' 
engaged  in  the  manufacture,  production, 
or  wholesale  in  the  United  States  of  a 
like  product."  However,  the  RTG 
incorrectly  hnks  this  requirement 
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directly  to  the  definition  of  the  term 
"industry"  under  section  771(4)(A).  The 
RTG  concludes  that,  to  meet  this 
requirement,  a  union  must  at  least 
demonstrate  that  it  represents  workers 
in  each  facility  producing  the  like 
product.  We  disagree.  Such  a  narrow 
interpretation  of  the  phrase 
"representative  of  an  industry"'  would 
unduly  limit  the  rights  of  a  union  to 
qualify  as  an  interested  party,  object  to 
revocation,  and  otherwise  participate  in 
a  proceeding. 

Section  771(9)  of  the  Act  defines 
several  categories  of  domestic  interested 
parties.  In  each  case,  the  key  to 
qualifying  is  for  the  party  to 
manufacture,  produce  or  wholesale  the 
like  product  in  the  United  States.  For 
instance,  under  section  771(9)(C),  to 
qualify  as  a  "manufacturer  or  producer" 
of  the  like  product,  the  Court  of 
International  Trade  has  held  that  a  party 
must  actually  manufacture  the  product 
in  the  United  States.  See  Brother  Indus. 
lUSA)  V,  United  States.  801  F.  Supp. 
751,  757  (CIT  1992). 

However,  the  language  of  the 
legislative  history  describing  the 
standing  requirements  "is  broad  and 
unqualified."  Id  [citing  S.  Rep.  No.  249, 
96th  Cong..  1st  Sess.  90  (1979)).  Where 
Congress  intended  to  further  limit  a 
party's  ability  to  qualify  as  an  interested 
party.  Congress  made  that  intention 
explicit.  In  particular,  sections  771(9) 
(E)  and  (F)  explicitly  limit  the  rights  of 
a  trade  or  business  association  in  just 
this  manner.  The  legislative  history 
explains: 

The  provision  also  provides  that  a  trade  or 
business  association  may  be  considered  an 
interested  party  only  when  a  majority  of  its 
members  ar<»  importers  of  merchandise  under 
mvestigation.  or  manufacture,  produce,  or 
wholesale  a  like  product,  as  the  case  may  be. 
This  limitation  is  believed  to  fairly  delimit 
those  groups  with  sufficient  mterest  to 
always  be  considered  mterested  parties.  .\n 
association  representative  of  importers 
generally,  or  business  generally,  would  not 
be  considered  an  interested  party  under  this 
limitation,  although  a  sub-group  of  such  an 
association  may  qualifvv 

S  Rep.  No.  249.  95th  Cong..  1st  Sess.  90 
(1979).  By  contrast,  with  regard  to 
section  7'71(9)(D),  the  legislative  history 
states  that  the  provision  "clarifies  that  a 
union  may  file  a  petition  and  participate 
in  proceedings  under  Title  VII  as  added 
by  the  bill.  The  union  or  group  of 
workers  must  represent  workers  in  the 
relevant  U.S.  industry."  Id  Congress 
gave  no  indication  that  bv  requiring  a 
union  to  be  "representative  of  an 
industr>-,"  it  intended  to  limit  the  rights 
of  unions  which    represent  workers  in 
the  relevant  U.S.  industry"  to 
participate  in  proceedings  as  interested 


parties.  The  legislative  history  makes 
clear  that  Congress  intended  unions 
which  represent  workers  in  the  relevant 
U.S.  industry  to  be  "representative"  of 
the  industry.  For  these  reasons,  we  find 
that  the  phrase  "representative  of  an 
industry"  requires  no  more  than  that  a 
union  "represent  workers  in  the 
relevant  U.S.  industry." 

This  is  the  same  determination 
reached  by  the  Department  in  the 
original  apparel  and  textile  mill  product 
investigations.  See  Malaysia  Final 
Determination  at  9854.  Contrary  to  the 
claim  of  the  RTG.  we  have  not 
determined  that  a  union  representing 
just  one  worker  at  just  one  facility 
producing  the  like  product  necessarily 
qualifies  as  an  interested  party.  We  have 
determined  that  when  a  union  certifies, 
as  ACTWU  has  done,  that  it  represents 
workers  in  the  relevant  U.S.  industry, 
we  will  not  investigate  the  matter 
further,  absent  actual  evidence  calling 
the  union's  certification  into  question. 
This  determination  is  further  explained 
in  the  Department's  Position  on 
comment  2,  below. 

Having  found  that  ACTWU  qualifies 
as  an  interested  party,  the  next  issue  is 
whether  the  union  may  object  to 
revocation  and  request  an 
administrative  review  for  those  like 
products  for  which  it  has  claimed 
standing.  Section  355.25(d)(4)(iii)  of  the 
Department's  regulations  provides 
simply  that  if  no  interested  party  objects 
to  revocation  or  requests  a  review,  the 
Department  will  conclude  that  the  order 
(or  suspended  investigation)  is  no 
longer  of  interest  to  domestic  interested 
parties,  as  provided  for  by  section 
355.25{d}(l)(i).  Conversely,  if  a  domestic 
interested  party  does  object,  and  no 
other  party  expresses  its  support  for 
revocation,  the  Department  will  not 
revoke  the  order.  In  this  situation,  the 
Department  effectively  presumes  that 
the  order,  whether  in  whole  or  in  part, 
is  of  interest  to  domestic  interested 
parties  and  that  revocation  is  not 
appropriate. 

The  Department  indicated  in  the 
commentary  to  the  regulations  that 
when  "parties  which  account  for  a 
significant  proportion  of  domestic 
production"  either  affirmatively  oppose 
or  support  revocation,  we  will  make  a 
case-by-case  determination  of  whether 
revocation  is  appropriate.  53  FR  52.306, 
52.333  (1988).  Accordingly,  the 
Department  has  revoked  an  order  over 
the  objection  of  one  or  more  domestic 
interested  parties,  and  we  have  refused 
to  revoke  despite  receiving  support  for 
revocation  from  part  of  the  domestic 
industry.  See  Oregon  Steel  Mills,  Inc.  v. 
United  States.  862  F.2d  1541  (Fed.  Cir. 
1988)  (affirming  revocation);  Certain 


Round-Shaped  Agricultural  Tillage 
Tools  From  Brazil;  Preliminary  Results 
of  Changed  Circumstances  CVD  Review 
and  Intent  Not  To  Revoke  Order,  55  FR 
41,265  (1990)  (declining  to  revoke).  In 
this  case,  however,  no  domestic 
interested  party  has  expressed  support 
for  the  order.  ACTWU's  objection  to 
revocation  is  the  only  indication  we 
have  received  regarding  the  domestic 
industry^'s  position.  As  described  above, 
ACTWU  has  certified  that  it  represents 
workers  producing  each  of  the 
remaining  57  like  products,  which 
qualifies  the  union  as  an  interested 
party.  Given  that  no  domestic  interested 
party  has  supported  revocation,  it  is 
reasonable  to  presume  that  the 
remainder  of  the  industry  favors  or  at 
least  acquiesces  in  ACTWU's  position. 

This  is  similar  to  the  presumption 
adhered  to  by  the  Department  for 
determining  whether  a  petition  for 
initiating  an  antidumping  or 
countervailing  duty  investigation  is 
filed  "on  behalf  of  an  industry,"  in 
accordance  with  section  702(b)(1)  of  the 
Act.  In  that  situation,  the  Department 
presumes  that  the  petitioner  filed  on 
behalf  of  the  domestic  industry,  unless 
a  majority  of  the  domestic  industry 
affirmatively  opposes  the  petition.  The 
Court  of  Appeals  for  the  Federal  Circuit 
has  upheld  this  interpretation  of  the 
statute  as  being  reasonable.  Minebea 
Co.,  Ltd.  v.  United  States,  984  F.2d 
1178.  1180  (Fed.  Cir.  1993):  Suramerica 
de  Aleaciones  Laminadas,  C.A.  v. 
United  States,  966  F.2d  660  (Fed.  Cir. 
1992). 

Comment  2.  The  RTG  next  argues 
that,  even  assuming  the  Department  has 
applied  the  correct  legal  standard,  the 
Department  must  still  investigate 
whether  ACTWU  meets  this  standard, 
both  with  respect  to  the  52  like  products 
for  which  ACTWU  was  found  to  have 
standing  in  the  original  investigation 
and  with  respect  to  the  five  products  for 
which  ACTWU  first  made  standing 
claims  in  this  proceeding.  The  RTG 
claims  that  it  is  incorrect  for  the 
Department  to  refuse  to  reconsider  its 
original  standing  determination; 
moreover,  the  Department  cannot  refuse 
to  further  investigate  ACTWU's 
additional  claims  of  standing,  absent 
affirmative  evidence  that  ACTWU"s 
interested  party  status  has  changed. 

Regarding  the  52  like  products  for 
which  ACTWU  originally  claimed 
standing,  the  RTG  contests  the 
Department's  refusal  during  this 
proceeding  to  reconsider  its 
determination  in  the  original 
countervailing  duty  investigation.  The 
RTG  argues  that  it  was  documented  in 
the  context  of  the  original  1984-1985 
investigations  that  union  membership  in 
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the  apparel  industry  had  been  gradually 
declining.  The  RTG  asserts  that  it  is 
likely  that  this  trend  has  continued  and 
that  ACTWU's  membership  has  changed 
over  time.  The  RTG  also  asserts  that 
companies  in  import  sensitive 
industries  have  been  moving  production 
facihties  from  the  unionized  Northeast 
to  non-unionized  areas  in  the  South,  to 
Mexico,  and  elsewhere  overseas.  On  this 
basis,  the  RTG  concludes  that  there 
exists  public  information  showing 
declining  and  changing  union 
membership  in  the  apparel  industry. 

According  to  the  RTG,  these  facts 
should  have  caused  the  Department  to 
revisit  its  1985  determination.  In 
addition,  the  RTG  claims  that  the 
information  provided  by  ACTWU  in 
1984,  indicating  standing  for  52  of  the 
like  products,  is  inconsistent  with 
ACTWU's  ultimate  claim  in  1994  of 
standing  for  five  additional  hke 
products.  In  claiming  standing  for  five 
additional  like  products,  ACTWU  called 
attention  to  obvious  changes  in 
membership  over  time.  Such  changing 
membership  indicates  that  ACTWU  may 
no  longer  represent  one  or  more  of  the 
like  product  industries  it  represented  in 
1984. 

Furthermore,  the  RTG  argues,  the 
Department's  determination  that 
ACTWU  is  an  interested  party  with 
respect  to  the  original  52  like  products 
was  based  on  ACTWU's  certification 
during  the  investigation  that  it  was  an 
"interested  party."  According  to  the 
RTG,  this  is  a  legal  conclusion  on  the 
part  of  ACTWU,  and  is  therefore  not  the 
appropriate  basis  for  the  Department's 
determination.  Rather,  the  Department 
should  seek  a  factual  representation 
from  which  to  draw  its  own  legal 
conclusion. 

As  a  matter  of  policy,  the  RTG  argues 
that  it  is  inappropriate  for  the 
Department  to  place  the  burden  of 
production  in  this  instance  on 
respondents.  ACTWU's  membership 
information  is  not  public;  it  would  be 
impossible  for  the  RTG  to  determine 
whether  ACTWU  continues  to  represent 
workers  in  each  of  the  like  product 
industries  at  issue;  and,  it  is  contrary  to 
the  normal  presumption  of  the  conduct 
of  a  countervailing  duty  investigation  to 
require  a  party  to  come  forward  with 
another  party's  confidential 
information. 

Thus,  the  RTG  urges  the  Department 
to  solicit  and  examine  information 
regarding  ACTWU's  membership,  as  it 
relates  to  these  like  products. 
Specifically,  for  each  like  product,  the 
RTG  urges  the  Department  to  obtain  the 
following  information:  the  names  of  the 
companies  in  which  ACTWU  represents 
workers,  the  number  of  imion- 


represented  and  non-union  workers  in 
each  such  facility,  the  names  of 
companies  which  produce  the  like 
product  whose  workers  are  not 
represented  by  the  union,  and  an 
estimate  of  the  number  of  workers  in 
such  facilities. 

Department's  Position:  We  disagree 
with  the  RTG.  As  described  in  the 
Analysis  Memorandum,  absent 
affirmative  evidence  showing  that  a 
party's  status  has  changed,  we  do  not 
reconsider  our  original  standing 
determination  with  respect  to  those  like 
products  for  which  a  domestic 
interested  party,  objecting  to  revocation 
or  requesting  a  review,  had  interested 
party  status  during  the  original 
investigation.  Moreover,  ACTWU  has 
certified  that  it  continues  to  represent 
workers  producing  each  of  the  52  like 
products  for  which  it  was  originally 
determined  to  have  standing,  and 
neither  the  RTG  nor  any  other  party  has 
presented  affirmative  evidence 
challenging  ACTWU's  certification. 

It  is  true  that  several  years  have 
passed  since  the  Department  reached  its 
original  standing  determination. 
However,  the  Department  is  not 
required  to  investigate  standing  issues 
to  the  same  extent  as  it  must  allegations 
of  dumping  or  subsidization.  See 
Brother  Indus.,  Ltd.  v.  United  States, 
Slip  Op.  92-231  at  4-5  (CIT  Dec.  30. 
1992).  For  the  purpose  of  requesting  a 
review  or  objecting  to  revocation,  it 
would  not  be  appropriate  either  to 
revisit  our  original  standing 
determination  or  to  question  a  union's 
certification  that  it  represents  workers 
producing  a  particular  like  product, 
absent  some  evidence  that  the  union's 
representation  of  those  workers  has,  in 
fact,  changed. 

Much  the  same  holds  true  for  the 
remaining  like  products  for  which 
ACTWU  claimed  standing.  The  union 
certified  that  it  represents  workers  in 
each  of  these  industries,  and  the  RTG 
has  presented  no  evidence  to  the 
contrary.  Absent  such  evidence,  we 
consider  ACTWU's  certification 
sufficient.  It  is  worth  noting  that  the 
Department  did  not  accept  ACTWU's 
initial  standing  claim  at  face  value. 
ACTWU  originally  claimed  that  its 
members  produced  eighteen  additional 
products.  ACTWU  correctly  qualified 
this  claim,  however,  by  noting  that  the 
products  its  members  produced  were 
identical  to  the  products  covered  by  the 
scope  of  the  order  except  for  vegetable 
fiber  content.  The  Depiulment  rejected 
this  claim  on  the  ground  that  the  like 
product  list  describing  the  scope  of  the 
order  distinguishes  among  apparel 
products  on  this  very  basis — according 
to  fiber  content.  See  Letter  from  Barbara 


Tillman  to  Mark  Love,  dated  Mav  11. 
1994,  on  file  in  CRU.  Thereafter,' 
ACTWU  withdrew  this  claim,  and 
submitted  another  claim  with  respect  to 
five  different  like  products,  which 
ACTWU  certified  as  being  identical  to 
those  covered  by  the  scope  of  the  order. 
We  examined  the  claim  and  the 
certification,  and  deemed  the 
certification  sufficient  to  support  the 
claim,  absent  evidence  to  the  contrary. 
No  such  evidence  was  provided. 

This  standard  does  not  place  an 
undue  burden  on  respondents  to 
produce  evidence  to  challenge  a  union's 
standing  to  object  to  revocation  or 
request  a  review.  The  Department  found 
at  the  time  of  the  original  investigation 
that  ACTWU  represented  workers 
producing  52  like  products,  and 
ACTWU  has  certified  that  it  continues 
to  produce  these  and  the  other  five  like 
products  for  which  it  has  claimed 
standing.  It  is  not  too  much  to  require 
that  a  party  challenging  this  assertion  do 
more  than  point  to  the  passage  of  time 
and  shifts  in  demographics  as  support. 
Like  the  standard  for  filing  a  petition, 
the  standing  requirements  for  objecting 
to  revocation  are  to  be  construed 
liberally.  See  Brother  Indus.,  Slip  Op. 
92-23 1'at  4  {citing  S.  Rep.  249  at  63); 
Brother  Indus..  801  F.Supp.  At  757.  We 
determine  thai  ACTWU  has  met  these 
requirements. 

Comment  3:  The  RTG  argues  that  the 
Department  should  revoke  the  order 
with  respect  to  those  products  at  the 
HTS  ten-digit  level  that  do  not  fall 
vrithin  the  57  like  products  for  which 
ACTWU  has  claimed  standing.  The  RTG 
notes  that  examination  of  standing  at 
the  ten-digit  level  is  consistent  with  the 
standing  analysis  used  by  the 
Department  in  the  suspended 
investigation  of  certain  textile  mill 
products  from  Thailand.  The  RTG  is 
concerned  that  at  the  eight-digit  level, 
the  HTS  item  numbers  cover  several 
products,  some  of  which  are  represented 
among  the  list  of  86  hke  products 
originally  covered  by  this  countervailing 
duty  order  and  some  of  which  are  not. 
Thus,  the  Department  should  revoke  the 
order  for  these  products  at  the  ten-digit 
level. 

Department's  Position:  Beginning 
with  the  conversion  from  the  TSUSA  to 
the  HTS  tariff  schedule,  the  Department 
has  conducted  its  standing  analysis  in 
this  proceeding  at  the  ten-digit  HTS 
level.  See  Scope  Notice.  59  FR  at  25610. 
This  is  the  same  approach  we  took  in 
the  suspended  investigations  involving 
textile  mill  products  from  Thailand  and 
various  other  countries.  See,  e.g., 
Certain  Mill  Products  From  Thailand; 
Notice  of  Termination  in  Part.  60  FR 
20258  (April  25,  1995);  Certain  Textile 
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Mill  Products  From  Colombia  and 
Thailand:  Notice  of  Proposed 
Conversion.  59  PR  16101  (April  15, 
1994).  If  only  the  eight-digit  HTS  item 
number  is  listed  for  a  particular  product 
category,  either  the  category  does  not 
break  down  into  additional  ten-digit 
HTS  levels,  or  all  of  the  products 
included  in  that  category  (at  the  eight- 
digit  or  greater  level)  are  covered  by  the 
scope  of  the  order. 

\Vhere  the  qualifications  of  coverage 
corresponded  to  the  breakdown  of 
products  at  the  ten-digit  level,  we  have 
now  included  the  appropriate  HTS 
numbers  at  the  ten-digit  level  to  identify 
both  HTS  items  for  which  the  order 
remains  in  effect  for  the  1991  review 
period  and  the  HTS  items  for  which  the 
effective  date  of  revocation  will  be 
amended  (as  indicated  in  Appendix  B 
and  Appendix  D).  Further,  in  drawing 
up  the  HTS  list,  we  included 
annotations  for  the  first  time  in  the 
Scope  Notice  to  clarify  the  limits  of 
coverage  under  particular  item  numbers 
which  identified  merchandise  outside  of 
the  scope  of  the  order  as  well  as 
merchandise  within  the  scope.  In  the 
course  of  this  proceeding,  the 
Department  has  added  a  number  of 
annotations,  and  other  annotations  have 
been  clarified  as  a  result  of  the  RTG's 
arguments  in  Comment  4  below. 

Comment  4:  The  RTG  urges  the 
Department  to  reexamine  some  of  the 
products  for  which  it  found  ACTVVU  to 
have  standing  and  to  revise  the 
footnotes  which  annotate  certain  of  the 
HTS  item  numbers  for  which  it  found 
ACTWU  to  have  standing.  Basically,  the 
RTG  takes  issue  with  some  of  the 
Department's  categorizations  of  the 
numerous  HTS  item  numbers  accordmg 
to  the  list  of  86  like  products  which  has 
been  the  basis  for  standing 
determinations  throughout  the  history 
of  this  case.  Specifically,  the 
Department  categorized  HTS  number 
6111.3050  (babies'  garments  and  cloth 
accessories,  sunsuits.  blanket  sleepers 
(synthetic,  knit))  under  the  like  products 
for  nightwear  (like  product  58),  other 
apparel  (60),  or  playsuits  (45). 
According  to  the  RTG.  there  is  no 
indication  that  these  like  product 
categories  were  ever  intended  to  include 
baby  apparel,  and  that  only  those  like 
product  categories  which  carry  the 
designation  "WGI."  for  women's,  girls', 
and  infants'  apparel,  should  be  used  for 
determining  ACTWU's  standing  with 
regard  to  baby  apparel.  Since  ACTWU 
made  no  standing  claims  with  respect  to 
many  WGI  like  products  made  from 
synthetic  fabric,  it  is  reasonable  to 
concKide  that  ACTWU  lacked  standing 
with  respect  to  babies'  garments  and 
clothing  accessories.  Thus,  the 


Department  should  revoke  the  order 
with  respect  to  HTS  6111.3050. 

In  addition,  the  Department  found 
ACTWU  to  have  standing  for  HTS 
6112.1200,  men's  and  boys'  synthetic 
track  suits,  based  on  ACTWU's  standing 
for  the  like  products  for  other  coats  (42). 
knit  shirts  (46).  and  trousers  (54)  of 
man-made  fiber.  According  to  the  RTG. 
there  is  no  indication  that  track  suits  or 
other  warm-up  style  suits  were  ever 
intended  to  fall  within  these  particular 
like  products,  and  therefore,  the  order 
with  respect  to  this  HTS  item  number 
should  also  be  revoked. 

The  RTG  argues  that  the  Department 
also  incorrectly  classified  the  products 
included  under  HTS  6209.2050,  babies' 
sunsuits,  washsuits.  clothing  sets  and 
diapers  (non-knit,  cotton),  under  the 
like  products  for  playsuits  (8)  and  other 
apparel  (21)  of  cotton,  and  found 
ACTWU  to  have  standing  with  respect 
to  all  products  within  this  HTS 
subheading.  The  RTG  takes  issue  with 
the  Departments  determination  that 
diapers  constitute  "other  apparel,"  and 
notes  that  there  is  no  indication  that 
ACTWU  represents  workers  making 
diapers.  Thus,  the  order  should  be 
revoked  with  respect  to  HTS  6209.2050. 

With  respect  to  "trousers,  breeches, 
and  shorts,  "  the  RTG's  argues  that  the 
like  product  categories  for  "trousers" 
necessarily  exclude  breeches  and  shorts, 
and  therefore  although  ACTWU  was 
found  to  have  standing  with  respect  to 
"trousers,  "  it  cannot  be  said  to  have 
standing  with  respect  to  breeches  and 
shorts.  Because  the  HTS  numbers  which 
identify  trousers  also  include  breeches 
and  shorts,  and  there  is  no  indication, 
according  to  the  RTG,  that  ACTWU's 
standing  for  trousers  extends  to 
breeches  and  shorts,  the  RTG  argues  for 
an  annotation  which  notes  the  limits  of 
coverage  under  any  HTS  item  numbers 
which  cover  "trousers  breeches,  and 
shorts"  together.  Alternatively,  the  RTG 
argues  for  revocation  of  the  HTS 
numbers  at  the  ten-digit  level. 

The  RTG  also  noted  a  number  of 
additional  HTS  item  numbers  for  which 
they  recommend  the  Department  modify 
the  annotations  to  clarify  the  limits  of 
the  coverage  under  those  item  numbers. 

Department's  Position:  With  respect 
to  HTS  item  numbers  6111.3050, 
6112.1200,  and  6209.2050,  the  RTG's 
concern  that  the  Department  has 
misclassified  these  HTS  items  in  terms 
of  the  listing  of  like  products  which  are 
subject  to  the  order  is  misplaced.  As  a 
general  matter,  in  classifying  these  items 
using  the  like  product  list,  the 
Department  consulted  with  the  United 
States  Customs  Service  and  received 
confirmation  that  the  classifications 
were  reasonable.  See  Memorandum  for 


The  File  on  Certain  Apparel  from 
Thailand— Like  Products  and  HTS 
Numbers,  dated  February  20,  1996,  on 
file  in  the  CRU. 

We  reject  the  RTG's  argument  that 
ACTWU's  standing  with  respect  to 
babies'  apparel  on  the  whole  is 
questionable  based  on  the  fact  that 
ACTWU  lacks  standing  with  respect  to 
several  items  of  babies'  apparel 
included  among  the  like  products.  The 
Department  determined  ACTWU's 
standing  for  these  HTS  item  numbers 
after  first  classifying  them  according  to 
like  products.  Because  ACTWU  was 
determined  to  have  standing  for  all  of 
the  like  products  under  which  these 
HTS  items  were  classified,  their 
standing  for  this  HTS  item  number 
needs  no  qualification. 

We  also  reject  the  RTG's  conclusion 
that  track  suits  were  never  intended  to 
be  included  among  the  87  like  products 
covered  by  the  countervailing  duty 
order.  This  conclusion  is  unsupported 
by  record  evidence.  This  issue.  like  so 
many  of  the  issues  raised  by  the  RTG, 
actually  concerns  the  Department's 
conversion  of  the  tariff  schedule  from 
the  TSUSA  to  the  HTS  listing.  As  noted 
above.  ACTWU  represents  workers 
producing  the  like  products  "other 
coats,"  "knit  shirts,"  and  "trousers"  of 
man-made  fiber.  Jn  conducting  the 
original  investigation,  the  Department 
determined  that  those  like  products 
corresponded  to  a  certain  TSUSA  item 
number  or  numbers.  Thereafter,  in 
making  the  conversion  from  TSUSA  to 
HTS,  the  Department  concluded  that 
those  TSUSA  item  number  or  numbers 
corresponded  in  part  to  the  HTS  item 
number  6112.1200.10,  for  men's  and 
boys'  synthetic  track  suits.  At  the  same 
time,  we  determined  that  of  the  like 
products  corresponding  to  the  coverage 
of  the  order,  the  closest  match  to  track 
suits  are  the  like  products  mentioned 
above.  Thus,  we  based  our  standing 
determination  for  track  suits  on  the  fact 
that  ACTWU  has  standing  for  the 
individual  like  products  which 
comprise  track  suits. 

This  is  a  reasonable  determination. 
While  synthetic  track  suits  do  constitute 
a  single  item  for  HTS  purposes,  a  track 
suit  actually  consists  of  two  separate 
components,  a  relatively  light-weight 
synthetic  coat  and  trousers.  Indeed,  the 
HTS  listing  for  track  suits  is  broken 
down  into  coats,  shirts,  and  trousers;  in 
the  case  of  coats,  the  HTS  then  cross- 
references  the  separate  HTS  listings  for 
those  items.  This  confirms  that  it  is 
reasonable  to  classify  track  suits  under 
the  like  products  for  their  components. 

Similarly,  many  of  the  other  standing 
determinations  questioned  by  the  RTG 
concern  HTS  item  numbers  which  cover 
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"ensembles,"  which  we  have  classified 
under  the  like  products  for  their 
components.  In  reviewing  our 
determinations,  we  agree  with  the  RTG 
that  certain  of  these  classifications 
should  be  clarified.  In  many  cases, 
ACTWU  was  found  to  have  standing  for 
some  of  the  components  and  not  for 
others.  ACTWU's  standing  with  respect 
to  the  HTS  item  is  limited  by  the  like 
products  for  the  ensemble  components 
for  which  it  was  found  to  have  standing. 
Thus,  we  have  clarified  the  annotations 
as  appropriate,  or  resorted  to  the  use  of 
the  ten-digit  HTS  item  number,  as 
explained  in  Comment  3  above  and  as 
indicated  in  Appendix  B. 

We  disagree,  however,  that  the  hke 
product  categorv-  "trousers"  excludes 
breeches  and  shorts.  We  determine  that 
breeches  and  shorts  are  types  of 
trousers.  Therefore  ACTWU's  standing 
with  respect  to  "trousers"  extends  to  all 
types  of  trousers,  including  breeches 
and  shorts.  Thus,  we  will  neither  be 
adding  the  annotation  desired  by  the 
RTG  nor  revoking  at  the  ten-digit  level 
the  HTS  numbers  for  breeches  and 
shorts. 

Determination  to  Amend  Revocation,  in 
Part 

For  the  reasons  stated  above,  the 
Department  has  determined  that  the 
ACTWU  does  not  have  standing  as  an 
interested  party  with  respect  to  30  of  the 
like  products  covered  bv  this 
countervailing  duty  order,  as  listed  in 
Appendix  C  this  notice.  The  HTS  item 
numbers  corresponding  to  the  like 
products  listed  in  Appendix  C  are  listed 
in  Appendix  D.  The  Department  is  now 
amending  the  effective  date  of  the 
revocation  of  the  order  with  respect  to 
these  HTS  item  numbers  to  make  it 
effective  January  1,  1991,  Accordingly, 
for  the  merchandise  identified  in 
Appendix  D,  the  Department  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  without  regard  to 
countervailing  duties  all  unliquidated 
entries  made  on  or  after  January  1,  1991. 

The  Department  determines  that 
.ACTWU  does  have  standing  as  an 
interested  party,  in  accordance  with  19 
U.S.C.  1677(9)(D)  and  19  C.F.R. 
§  355.2(i)(4),  with  respect  to  57  like 
products.  These  like  products  are  listed 
in  Appendix  A.  The  HTS  item  numbers 
which  correspond  to  these  like  products 
are  listed  in  Appendix  B,  with 
appropriate  annotations  as  discussed 
above.  Thus,  the  Department  will 

HTS  No. 

6101.2000  Coverage  excludes  garments  having  embroidery  or  permanentty  affixed  apptique  work  on  the 

I      outer  surface 
6101.3020 


conduct  the  administrative  review  of 
entries  of  the  merchandise  listed  in 
Appendix  B,  made  during  the  period 
Januar\'  1,  1991  through  December  31. 
1991,  and  will  issue  appropriate 
instructions  to  Customs  with  respect  to 
these  entries  upon  completion  of  the 
review. 

This  countervailing  duty  order  was 
subject  to  section  753  of  the  Uruguay 
Round  Agreements  Act.  See 
Countervailing  Duty  Order:  Opportunity 
to  Request  a  Section  753  lnjur\' 
Investigation.  60  PR  27,963  (May  26. 
1995).  Because  no  domestic  interested 
parties  exercised  their  right  under 
section  753(a)  of  the  Act  to  request  an 
injury  investigation,  the  International 
Trade  Commission  made  a  negative 
injury  determination  with  respect  to  this 
order,  pursuant  to  section  753(b)(4)  of 
the  Act.  As  a  result,  the  Department 
revoked  the  order,  effective  Januarv  1, 
1995,  pursuant  to  section  753(b)(3)'(B)  of 
the  Act,  and  ordered  Customs  to 
terminate  suspension  of  liquidation  and 
to  refund  all  cash  deposits  made  after 
January  1,  1995.  Revocation  of 
Countervailing  Dutv  Orders.  60  PR 
40568  (August  9,  1995).  Accordingly,  for 
the  merchandise  listed  in  Appendix  B 
for  which  the  Department  is  not 
amending  the  effective  date  of 
revocation,  the  Department  intends  to 
order  Customs  to  liquidate  shipments 
exported  on  or  after  January  1.  1991  and 
entered  on  or  before  December  31,  1991. 
in  accordance  with  the  final  results  of 
the  administrative  review.  We  will  not 
issue  further  instructions  with  respect  to 
suspension  of  liquidation  or  cash 
deposits  of  estimated  countervailing 
duties. 

This  determination  and  notice  are  in 
accordance  with  sections  751  (a)  and  (r) 
ofthe  Act  (19  U.S.C.  1675(a)(1)  and 
1675(c)). 

Dated:  December  9,  1996 
JeSrey  P.  Bialos, 

Acting  Assistant  Secretan-  for  Import 
Administration 

Appendix  A— C-549-401 
Countervailing  Duty  Order  on  Certain 
Apparel  From  Thailand  Like  Products 
for  Which  ACTWLI  Has  Standing 


Like  prod- 
uct code 

No. 


Like  product  description 


Like  prod- 

uct code 
No 

Like  product  description 

3  

Hosiery. 

4  

Suit-type  coats,  M&B. 

5  

Otfier  Coats.  M4B. 

8  

Playsuits. 

9  

Knit  Sfiirts,  M&B. 

10  

Knit  Shirts  &  Bk)uses,  WGl 

11  

Sfiirts,  Not  Knit,  M&B. 

14  

Sweaters. 

15  

Trousers,  M&B. 

19  

Nigfitwear 

20 

Underwear 

21  

Other  Apparel. 

Woo«; 

22  

Gloves 

23 

Hosiery 

24  

Suit-type  Coats.  M&B. 

25  

Other  Coats.  M&B, 

26  

Coats,  WGl 

28  

Knit  Shirts  &  Blouses 

29  

Shirts  &  Blouses,  Not  Knit 

30 

Skirts 

31  

Suits,  M&B 

33  

Sweaters,  M&B 

35  

Trousers,  M&B. 

36  

Trousers,  WGl 

37  

Otfter  Wool  Apparel 

Man-Made 

Fit>er: 

38 

Harxlkerchiefs. 

39 

Gloves 

40 

Hosiery 

41  

Suit-type  Coats.  M&B. 

42 

Other  Coats,  M&B. 

45 

Playsuits. 

46 

Knit  Shirts.  M&B 

48 

Shjrts,  Not  Knit,  M&B 

51  

Suits.  M&B 

52  

Suits.  WGl 

53  

Sweaters. 

54  

Trousers.  M&B. 

58  

Nightwear 

59 

Underwear 

60  

Other  Apparel. 

Otfier  Fat»- 

nc: 

61  

Handkerchiefs. 

62 

Gloves 

63 

hosiery 

64  

Suit -type  Coats,  M&B 

65 

Other  Coats,  M&B 

68 

Playsuits 

69 

Knit  Shirts  M&B 

71  

Shirts.  Not  Knit,  M&B 

74  

Suits,  M&B 

76  

Sweaters,  M&B 

78  

Trousers,  M&B. 

82  

Nightwear 

83  

Dowrvfilied  Coats.  M&B. 

85  

Underwear. 

86  

1 

Other  Apparel 

Cotton: 

1  j  Handkerchiefs 

2 I  Gloves. 


Appendix  B — C-549-401 
Countervailing  Duty  Order  on  Certain 
Apparel  From  Thailand  Harmonized 
Tariff  Schedule  .Numbers 


Annotation 
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HTS  No. 


Annotation 


6102.1000 

6103.1920  Coverage  limited  to  garments  that  would  be  covered  if  separately  entered. 

6103.2200  Coverage  limited  to  garments  that  would  be  covered  it  separately  entered. 


6103.2300 
6103.2910 

6103.4210 

6103.4315 

6103  4910 


6104.1320 

6104.1915 

6104.2100.10 

6104.2100.30 

6104.2100.40 

6104.2100.60 

6104.2100.80 

6104.2200.10 

6104.2200.60 

6104.2200.80 

6104.2200.90 

6104.2300.22 

6104.291060 

6104.5100  


6111.3050 

6111.9040 

6111.9050 

6112.1200.10 

6112.1200.30 

6112.1200.50 

6112.1910.10 

6112.1910,30 


coverage  limited  to  garrrtents  that  would  tie  covered  if  separately  entered. 
Coverage  limited  to  garments  that  would  be  covered  if  separately  entered. 
Coverage  excludes  garments  having  embroidery  or  permanently  affixed  applique  work  on  the 

Outer  surface 
Coverage  excludes  garments  having  embroidery  or  permanently  affixed  applique  worV  on  the 

outer  surface 
Coverage  excludes  garments  having  embroidery  or  permanently  affixed  applique  work  on  the 

outer  surface 


Coverage  excludes  garments  having  embroidery  or  permanently  affixed  applique  work  on  the 
cuter  surlace 

6104.5310  Coverage  limited  to  wool  skirts 

6104.5910  Coverage  limited  to  wool  skirts;  coverage  excludes  girls'  skirts  or  divided  skirts  A/Of  having 

embroidery  or  permanently  affixed  applique  work  on  tfie  outer  surface. 

6104.6920  Coverage  iim.ted  to  wool  trousers. 

6105.1000 

6106  2020 

6106.1000 

6109.1000 

6109.9010.07 

6109.9010.09 

6109.9010.13 

6109.9010.25 

6109.9010.47 

6109.9010  49  Coverage  excludes  garments  having  embroidery  or  permanently  affixed  applique  work  on  the 

outer  surtace 

6110.2020  ^  Cove-^age  excludes  mens  or  boys'  gamnents  having  embroidery  or  permanently  affixed  appli- 
que worv  on  t^e  outer  surface. 

6110.3030.05 

6110.3030.10 

6110.3030  15 

6110.3030.20 

6110.3030.25 

6110.3030.40 

6110.3030.50 

6111.3040  


6112.1910  50  _ i  Cove 


Cove'^age  iimitea  to  sweaters,  coverage  excludes  garments  having  embroidery  or  permanently 
aftixed  applique  work  on  the  outer  surface. 

Coverage  iimited  to  sweaters 


Coverage  limited  to  men's  and  boys'  garments  that  would  be  covered  if  separately  entered. 
cvprage  excludes  men  s  or  boys'  garments  that  would  be  covered  it  separately  entered. 


6112.2010.10 

6112.2010.30 

6112.2010.50 

6112.2010  60 

61 12.2010.80 

6114.2000 

6114.3010,10 

6114.3030 

6201.1220 

6201.1340 

6201.9220 

6203.1910    ,,,, 


age  excludes  mens  or  boys'  garments  that  wouW  be  covered  if  separately  entered. 


Coverage  e»dudes  rnen  s  or  boys'  garments  tfiat  would  be  covered  if  separately  entered. 
Coverage  limited  to  men's  and  boys'  garments  ttiat  would  be  covered  if  separately  entered. 
Coverage  excludes  men's  or  boys'  garments  that  wouW  be  covered  if  separately  entered. 
Coverage  excludes  men's  or  txjys'  garments  that  would  be  covered  if  separately  entered. 
Coverage  iimited  to  men's  and  boys'  garments  ttiat  would  be  covered  if  separately  entered. 


overage  iimited  to  garments  that  wouW  t>e  covered  if  separately  entered. 


6203.2230  Coverage  limited  to  garments  that  would  be  covered  if  separately  entered 
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HTS  No. 

ArmotatKXi 

6203.2300  

Coverage  limited  to  garments  ttiat  would  be  covered  if  separately  entered. 
Coverage  limited  to  garments  that  would  be  covered  rt  separately  entered. 

Coverage  limited  to  woolen  gamients  that  would  be  covered  if  separately  entered. 

Coverage  limited  to  garments  that  would  be  covered  i1  separately  entered. 

62032920  

6203.4240 
6203.4340 
6203.4920 
6204.2300  

6204.2920.10 
62042920.30 
6204.2920.40 
62042920.50  

6205.2020 

6208.2200 

6208.9200.30 

6208.9200.40 

6209.2050 

Appendix  C— C-54&-401 
Countervailing  Duty  Order  on  Certain 
Apparel  From  Thailand  Like  Products 
for  Which  ACTWU  Does  Not  Have 
Standing 


Like  prod- 

uct code 

Like  product  descnption 

No. 

Cotton: 

6 

Coats,  WGI. 

7 

Dresses. 

12 

Bkxjses.  Not  Knit.  WGI. 

13 

Skirts. 

16 

Trousers,  WGI. 

17 

Brassieres,  etc. 

18 

Dressing  Gowns. 

Wool: 

27 

Dresses. 

32 

Suits,  WGI. 

34  

Sweaters,  WGI 

Man-Made 

Fiber: 

43  

Coats,  WGI. 

44  

Dresses. 

47  

Knit  Shirts  &  Btouses,  WGI. 

49  

BkxJses,  Not  Knit,  WGI. 

50  

Skirts. 

55  

Trousers,  WGI. 

56 

Brassieres,  etc. 

57 

Dressing  Gowns. 

Other  Fab- 

nc: 

66 

Coats,  WGI. 

67 

Dresses. 

70 

Knit  Shirts  &  Bkxtses,  WGI. 

72  

Bkxjses.  Not  Knit,  WGI. 

73  ....r... 

Skirts. 

75 

Suits,  WGI. 

77  

Sweaters,  WGI. 

79 

Trousers,  WGI. 

80 

Brassieres,  etc. 

81  

Dressing  Gowns. 

84  

Down-filled  Coats,  WGI. 

Other  Like: 

87  

Flatgoods,   handt»gs.  and  lug- 

gage. 

Appendix  D— C-54»-«)l 
Countervailing  Duty  Order  on  Certain 
Apparel  From  Thailand  Harmonized 
TarifT  Schedule  Numbers 

(For  which  revocation  will  be  amended 
from  January  1,  1995  to  January  1 .  1991) 


6104.2910.70 

6104.3100 

6104.3310 

6104.3320 

6104.3910 

6104.4200 

6104.4320 

6104.4420 

6104.5200 

6104.5320 

6104.6220 

6104.6320 

6106.2020 

6109.9010.50 

6109.9010.60 

6109.9010.65 

6109.9010.70 

6109.9010.75 

6109.9010:90 

6110.3030.30 

6110.3030.35 

6110.3030.45 

6110.3030.55 

6111.3010 

6111.3020 

6111.3030 

6111.9010 

6111.9020 

6111.9030 

6112.1200.20 

6112.1200.40 

6112.1200.60 

6112.1910.20 

6112.1910.40 

6112.1910.60 

6112.2010.20 

6112.2010.40 

6112.2010.70 

•In  the  amended  HTS  list,  published  Mav 
17.  1994.  6212.1050  and  6212.1090  were  not 
listed.  These  two  numbers  replaced 
6212.1010  and  6212.1020  in  early  1995. 

|FR  Doc.  97-:72  Filed  1-2-97;  8:45  ami 
BILLING  COOE  3S10-OS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Headquarters  Air  Force 
Ser\'ices  Agency,  DOD. 


4202.1240 

4202.1260 

4202.1280 

4202.2245 

4202.2260 

4202.2270 

4202.2280 

4202.3240 

4202.3295 

4202.9215 

4202.9220 

4202.9230 

4202.9260 

4202.9290 

6102.3010 

6102.3020 

6104.1200 

6104.2100.70 

6104.2200.30 

6104.2200.40 

6104.2200.50 

6104.2300.10 

6104.2300.14 

6104.2300.16 

6104.2300.20 

6104.2300.24 

6104  2300.26 

6104.2300.30 

6104.2300.32 

6104.2300.34 

6104.2300.36 

6104.2300.40 

6104.2300.42 

6104.2910.10 

6104.2910.20 

6104.2910.30 

6104.2910.40 

6104.2910.50 


6112.2010.90 

6113.0000.30 

6114.3010.20 

6202.1220 

6202.1340 

6202.9220 

6202.9345 

6202.9350 

6204.1200 

6204.2230 

6204.2920.15 

6204.2920.20 

6204.2920.25 

6204.3220 

6204.3350 

6204.3930 

6204.4230 

6204.4340 

6204.4440 

6204.5220 

6204.5330 

6204.5930 

6204.6240 

6204.6335 

6204.6925 

6206.3030 

6206.4030 

6208.9200.10 

6208.9200.20 

6209.2010 

6209.2020 

6209.2030 

6210.3010 

6210.501020 

6212  1050* 

6212.1090* 


actkjn:  Notice. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Headquarters 
Air  Force  Services  Agency  (HQ  AFSVA) 
announces  a  proposed  format  change  to 
the  existing  Air  Force  Form  3211. 
Customer  Comments  card  and  seeks 
public  comment  of  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessarv-  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(h)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  March  4,  1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
HQ  AFSVA,  Lodging  and  Laundn' 
Branch  (HQ  AFSVA/SVOHL,  10100 
Reunion  Place,  Ste  401,  San  Antonio  TX 
7821&-4138,  ATTN:  Lt  Col  Deb 
Kuennen  or  SMSgt  Denise  Knebel). 
fOn  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
HQ  AFSVA/SVOHL,  at  (210)  652-8875. 

Title,  Associated  Farm,  and  0MB 
Number:  Customer  Comments,  AF  Form 
3211.  0MB  Number  0701-XXX. 

Needs  and  Uses:  Each  lodging  guest  is 
provided  an  AF  Form  3211.  The  .AF 
Form  3211  gives  each  guest  the 
opportunit\  to  comment  on  facilities 
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and  services  received.  Completion  and 
turn  in  of  the  form  is  optional.  The 
information  collection  requirement  is 
necessary  for  Wing  leadership  to  assess 
the  effectiveness  of  their  Lodging 
program.  AF  Forms  3211  can  be  used  as 
background  documentation/supporting 
material  for  ail  types  of  management 
decisions. 

Affected  Public:  AFI  34-246,  Air 
Force  Lodging  Program,  specifies  who  is 
an  authorized  guest  in  Air  Force 
lodging.  Some  examples  of  the  public 
include  construction  contractors  and 
special  guests  of  the  Installation 
Commander 

Annual  Burden  Hours:  16.67.. 

Number  of  Respondents  200 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response.  5 
minutes. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Each  guest  of  Air  Force  lodging  and 
its  contract  lodging  operations  are 
provided  access  to  AF  Forms  3211.  AF 
Forms  3211  give  each  guest  the 
opportunity  to  comment  on  facilities 
and  services  received  and  completion 
and  turn  in  of  the  form  is  optional.  The 
information  collection  requirement  is 
necessary  for  Wing  leadership  to  assess 
the  effectiveness  of  their  Lodging 
program.  Form  3211s  are  also  useful  as 
background  documentation/supporting 
material  for  all  types  of  management 
decisions.  They  are  also  reviewed  by 
higher  headquarters  during  lodging 
assistance  and  Innkeeper  Award 
competitions. 
Patsy  |.  Conner, 

Air  Fnrce  Federal  Register  Liaison  Officer. 
IFR  Doc    97-90  Filed  1-2-97;  8;45  am| 

BtLLING  COOC  »1(M)1-P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board:  Education. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the 
Achievement  Levels  Committee  of  the 
National  Assessment  Governing  Board 
This  notice  also  describes  the  functions 
of  the  Board.  Notice  ot  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act 
DATES:  February  10,  19^7. 
TIME:  7:00  a.m.-2:30  p.m 


LOCATION:  The  Brown  Palace  Hotel,  321 
Seventeenth  Street,  Denver,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitcl  Street, 
N.W.,  Washington,  D.C.,  20002^233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994),  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

On  February  10,  1997,  between  the 
hours  of  7:30  a.m.  and  2:30  p.m.  there 
will  be  a  closed  meeting  of  the 
Achievement  Levels  Committee.  The 
Committee  will  be  reviewing  the  final 
data  and  national  consensus 
information  on  the  proposed  1996 
science  achievement  levels  to  prepare 
its  final  recommendations  to  present  to 
the  Executive  Committee. 

This  meeting  must  be  conducted  in 
closed  session  because  premature 
disclosure  of  the  information  presented 
for  review  might  significantlv  frustrate 
implementation  of  a  proposed  agency 
action.  Such  matters  are  protected  by 
exemption  9(B)  of  Section  552b(c)  of 
Title  5  U.S.C. 

A  summary  of  the  activities  of  the 
meeting  and  related  matters,  which  are 
informative  to  the  public,  consistent 
with  the  policy  of  5  U.S.C,  552b,  will 
be  available  to  the  public  within 
fourteen  days  after  the  meeting. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  N.W.  Washington.  DC, 
from  8:30  a.m.  to  5:00  p.m. 

Dated:  December  30.  1996. 

Roy  Truby, 

Executive  Director.  National  Assessment 
Governing  Board. 

IFR  DiHT  97-54  Filed  1-2-97:  8:45  am] 

BILLING  CODE  4000-01-M 


National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 


ACTION:  Notice  of  partially  closed 
teleconference  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  partially  closed 
teleconference  meeting  of  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

Date:  February  13,  1997. 

Time:  1:00-2:00  p.m.,  (closed);  2:00- 
3:00  p.m.,  (open). 

Locf7f;on.- National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  N.W.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street, 
N.W.,  Washington,  D.C,  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994),  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

On  February  13.  1997.  the  Executive 
Committee  will  meet  via  teleconference 
in  partially  closed  session.  The 
Committee  will  meet  in  closed  session 
ft-om  1:00-2:00  p.m.  to  review  and 
discuss  the  recommendation  from  the 
Achievement  Levels  Committee 
regarding  the  proposed  achievement 
levels  for  the  1996  science  assessment. 
This  portion  of  the  meeting  must  be 
conducted  in  closed  session  because 
premature  disclosure  of  the  information 
presented  for  review  might  significantlv 
frustrate  implementation  of  a  proposed 
agency  action.  Such  matters  are 
protected  bv  exemption  9(B)  of  Section 
552b(c)offitle5U.S.C. 

A  summary  of  the  activities  of  the 
meeting  and  related  matters,  which  are 
informative  to  the  public,  consistent 
with  the  policy  of  5  U.S.C.  552b,  will  be 
available  to  the  public  within  fourteen 
days  after  the  meeting. 

Beginning  at  2:00  p.m.  until 
adjournment,  3:00  p.m..  the  Committee 
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will  meet  in  open  session  to  review  and 
approve  the  agenda  for  the  Governing 
Board  meeting  scheduled  for  March  6- 
8, 1997. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  N.W.,  Washington,  D.C., 
from  8:30  a.m.  to  5:00  p.m. 

Dated:  December  30,  1996. 
Roy  Truby, 

Executive  Director.  National  Assessment 
Governing  Board. 

[FR  Doc.  97-55  Filed  1-2-97;  8:45  am] 

BtLLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-S1 2-000] 

A'Lones  Group,  Inc.;  Notice  of 
Issuance  of  Order 

December  27.  1996. 

A'Lones  Group,  Inc.  [A'Lones  Group) 
submitted  for  filing  a  rate  schedule 
under  which  A'Lones  Group  will  engage 
in  wholesale  electric  power  and  energy 
transactions  as  a  marketer.  A'Lones 
Group  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
A'Lones  Group  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  A'Lones  Group. 

On  December  18,  1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  A'Lones  Group  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with-Ru^css  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  A'Lones  Group  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 


applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  A'Lones  Group's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  inter\'ene 
or  protests,  as  set  forth  above,  is  Januarv 
17,  1997.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch. 
888  First  Street,  N.E.  Washington.  D.C. 
20426. 

Lois  D.  Cashell, 
Secretary 

[FR  Doc  97-10  Filed  1-2-97,  8.45  am] 
BILUNG  CODE  6717-01-M 

[Docket  No.  ER97-464-000] 

AMVEST  Coal  Sales,  Inc.;  Notice  of 
issuance  of  Order 

December  27,  1996 

AMVEST  Coal  Sales.  Inc.  (AMVEST) 
submitted  for  filing  a  rate  schedule 
under  which  AMVTST  will  engage  in 
wholesale  electric  power  and  energy- 
transactions  as  a  marketer.  AMVES't 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
AMVEST  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  AMVEST. 

On  December  16.  1996,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  AMVEST  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Ene.^v  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  DC. 
:.n426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  AMVEST  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 


compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  AM'VEST's  issuances  of 
securities  or  assumptions  of  liability 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
15,  1997.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch. 
888  First  Street,  N.E.  Washington,  DC. 
20426. 

Lois  D.  Cashell. 
Secretan 
[FRDoc   97-9  Filed  1-2-97;  8:45  am) 

BtLUNG  CODE  e717-01-M 

[Docket  No.  ER97-1 22-000] 

United  Power  Technologies,  Inc., 
Notice  of  Issuance  of  Order 

December  27.  1996. 

United  Power  Technologies.  Inc. 
(United  Power)  submitted  for  filing  a 
rate  schedule  under  which  United 
Power  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  United  Power  also  requested 
waiver  of  various  Commission 
regulations.  In  particular.  I'nited  Power 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  United 
Power 

On  December  16.  1996,  pursuant  to 
delegated  authority,  the  Direi:tor. 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  United  Power  should  file  a 
motion  to  inten'ene  or  protest  with  the 
Federal  Energy  Regulator\  Commission, 
888  First  Street.  N.E  ,  Washington.  DC. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Proc-.edure  (18  CFR  38.5  211 
and  385  2141. 

Absent  a  request  for  hearing  within 
this  period.  I'nited  Power  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
endorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person, 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
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applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  United  Power's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
15,  1997.  Copies  of  the  full  test  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.  Washington.  D.C. 
20426. 

Lois  D.  Cashell, 
Secretory' 
|FR  Doc.  97-8  Filed  1-2-97;  8:45  ami 

WLUNG  COOE  <717-01-M 


[Docket  No.  ER97-325-000,  et  al.j 

The  Detroit  Edison  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  26.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  The  Detroit  Edison  Company 

(Docket  No.  ER97-325-OOOJ 

Take  notice  that  on  December  18, 
1996,  The  Detroit  Edison  Company 
(Detroit  Edison),  tendered  for  filing  a 
revised  Wholesale  Power  Sales  Tariff 
(WPS-1),  together  with  a  blacklined 
copy  of  the  revised  tariff,  showing  the 
revisions  made  in  this  filing.  Detroit 
Edison  requests  an  effective  date  of 
November  2,1996,  for  WPS-1. 

Copies  of  this  filing  have  been  served 
on  the  Michigan  Public  Service 
Commission  and  on  all  parties  to  this 
proceeding. 

Comment  date:  January  6,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Portland  General  Electric  Company 

[Docket  No.  ER97-6.51-000| 

Take  notice  that  on  December  13, 
1996,  Portland  General  Electric 
Company  (PGE)  and  Southern  California 
Edison  Company  (Edison),  filed  an 
amendment  to  the  Notices  of 
Cancellation  of  PGE  and  Edison's  Long- 
Term  Power  Sale  and  Exchange 
Agreement  (PGE  Rate  Schedule  FERC 
No.  57,  and  Edison  Rate  Schedule  FERC 
No.  213)  and  requested  expedited  action 
and  a  waiver  of  the  60-day  prior  notice 
requirement  (205  of  the  FPA  and  18  CFR 
35.15)  to  allow  the  termination  to 
become  effective  on  December  31,  1996. 


PGE  and  Edison's  notice  of 
cancellation  was  subject  to  the 
California  Public  Utilities  Commission 
(California  PUC)  approving,  by 
December  31,  1996,  a  "Termination 
Agreement  Between  Portland  General 
Electric  and  Southern  California 
Edison.  "  dated  March  28,  1996 
(Termination  Agreement).  On  December 
9,  1996,  the  California  PUC  issued  an 
Interim  Opinion  approving  the 
Termination  Agreement. 

Comment  date:  January  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Duke  Power  Company 

(Docket  No.  ER97-805-OOOI 

Take  notice  that  on  December  16, 
1996.  Duke  Power  Company  (Duke), 
tendered  for  filing  a  Market  Rate  Ser/ice 
Agreement  between  Duke  and 
Associated  Electric  Cooperative,  Inc. 
Duke  requests  that  the  Agreement  be 
made  effective  as  of  November  19,  1996. 

Comment  date:  January  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Commonwealth  Edison  Company 

IDocket  No.  ER97-806-0001 

Take  notice  that  on  December  16. 
1996,  Commonwealth  Edison  Company 
(ComEd)  submitted  three  Service 
Agreements,  variously  dated, 
establishing  American  Electric  Power 
Service  Corp.,  (AEP).  Northern  Indiana 
Public  Service  Company  (NIPSCO),  and 
Interstate  Power  Company  (ISP),  as  non- 
firm  customers  under  the  terms  of 
ComEd  s  Open  Access  Transmission 
Tariff  (OATT).  Also  submitted  is  a 
Service  Agreement,  establishing 
Wisconsin  Electric  Power  Company 
(WEPCO),  as  a  firm  transmission 
customer  under  the  terms  of  ComEd's 
OATT. 

ComEd  requests  an  effective  date  of 
November  16,  1996  for  the  service 
agreements  with  AEP.  NIPSCO,  ISP,  and 
November  30,  1996  for  the  service 
agreement  with  WEPCO,  and 
accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  upon  AEP. 
NIPSCO.  ISP,  WEPCO  and  the  Illinois 
Commerce  Commission. 

Comment  date:  January  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER97-807-OOOI 

Take  notice  that  on  December  16. 
1996,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
a  service  agreement  between  Louisville 
Gas  and  Electric  Company  and 


American  Electric  Power  Service 
Corporation  under  Rate  GSS. 

Comment  date:  January  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER97-808-0001 

Take  notice  that  on  December  16, 
1996.  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
a  service  agreement  between  Louisville 
Gas  and  Electric  Company  and  Wabash 
Valley  Power  Association,  Inc.  under 
Rate  GSS. 

Comment  date:  January  8,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Union  Electric  Company 

(Docket  No.  ER97-809-00O] 

Take  notice  that  on  December  16, 
1996.  Union  Electric  Company  (UE). 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  dated  December  6, 
1996  between  Illinois  Power  Company 
(1?)  and  UE.  UE  asserts  that  the  purpose 
of  the  Agreement  is  to  f)ermit  UE  to 
provide  transmission  service  to  IP 
pursuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-50. 

Comment  date:  January  8.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Union  Electric  Company 

[Docket  No.  ER97-810-0OOI 

Take  notice  that  on  December  16, 
1996,  Union  Electric  Company  (UE), 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  dated  December  6, 
1996  between  MidAmerican  Energy 
company  (MEG)  and  UE.  UE  asserts  that 
the  purpose  of  the  Agreement  is  to 
permit  UE  to  provide  transmission 
service  to  MEG  pursuant  to  UE's  Open 
Access  Transmission  Tariff  filed  in 
Docket  No.  OA96-50. 

Comment  date:  January  8,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Commonwealth  Edison  Company 

[Docket  No.  ER97-8n-000l 

Take  notice  that  on  December  16. 
1996.  Commonwealth  Edison  Company 
(ComEd).  submitted  for  filing  Service 
Agreements,  establishing  Interstate 
Power  Company  (ISP).  American 
Electric  Power  Service  Corporation 
(AEP),  and  the  Village  of  Winnetka 
(Winnetka).  as  customers  under  the 
terms  of  ComEd's  Power  Sales  and 
Reassignment  of  Transmission  Rights 
Tariff  PSRT-1  (PSRT-1  tariff).  ComEd 
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also  filed  new  Service  Agreements  with 
Vitol  Gas  &  Electric  LLC  (Vitol),  Sonat 
Power  Marketing  L.P.  (Sonat),  to  reflect 
a  customer  name  change.  The 
Commission  has  previously  designated 
the  PSRT-1  Tariff  as  FERC  Electric 
Tariff,  First  Revised  Volume  No.  2. 

ComEd  requests  an  effective  date  of 
January  1, 1997,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  ISP,  Vitol,  Sonat,  AEP, 
Winnetka.  and  the  Illinois  Commerce 
Commission. 

Comment  date:  January  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-81 2-000) 

Take  notice  that  on  December  16, 
1996,  Wisconsin  Public  Service 
Corporation  (WPSC),  tendered  for  filing 
an  executed  Transmission  Service 
Agreement  between  WPSC  and  AIG 
Trading  Corporation.  The  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 

Comment  date:  January  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Interstate  Power  Company 

[Docket  No.  ER97-81 3-000] 

Take  notice  that  on  December  16, 
1996,  Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Wisconsin  Electric  Power  Company. 
Under  the  Transmission  Service 
Agreement,  IPW  will  provide  non-firm 
point-to-point  transmission  service  to 
Wisconsin  Electric. 

Comment  date:  January  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ES97-19-O00] 

Take  notice  that  on  December  16, 
1996,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  filed  an 
application,  under  §  204  of  the  Federal 
Power  Act,  seeking  authorization  to 
issue,  on  or  before  December  31, 1998, 
short-term  notes  and  obligations  in  an 
aggregate  principal  amount  outstanding 
at  any  time  not  exceeding  an  amount 
equal  to  10  percent  of  the  aggregate  of 
total  consolidated  surplus  and  secured 
indebtedness  of  Niagara  Mohawk  and  its 
wholly-owned  subsidiaries  and  the 
capital  of  the  Niagara  Mohawk  plus  $50 
million.  Such  short-term  secured  notes 
and  other  obligations  will  have  a  final 


maturity  date  not  more  than  one  year 
after  the  date  of  issuance. 

Comment  date:  January  15,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-11  Filed  1-2-97;  8:45  am] 

BH.UNG  CODE  671 7-01 -P 


[Protect  No.  11530-000,  Iowa] 

Mitchell  County  Conservation  Board; 
Notice  of  Availat>ility  of  Final 
Environmental  Assessment 

December  27, 1996. 

In  accordemce  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  initial  license  for  the 
Mitchell  Mill  Dam  Hydroelectric 
Project,  located  on  the  Cedar  River,  in 
Mitchell  County,  Iowa,  and  has 
prepared  a  Final  Environmental 
Assessment  (FEA)  for  the  project. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  N.E.,  Washington, 
D.C.  20426. 

For  further  information,  please 
contact  Nancy  Beals  at  (202)  219-2178. 
Lois  D.  Cuhell, 
Secretary. 

[FR  Doc.  97-15  Filed  1-2-97;  8:45  am] 
BiLUNO  coot  trir-oi-M 


[Protect  No.  2550-002] 

N.E.W.  Hydro,  Inc.;  Notice  of 
Availability  of  Environmental 
Assessment 

December  27.  1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulator)' 
Commission's  (Commission's) 
Regulations,  IP  CFR  380  (Order  No.  486, 
52  FR  47897),  the  Office  of  Hydropower 
Licensing  has  reviewed  the  application 
for  a  new  license  for  the  Weyauwega 
Hydroelectric  Project,  located  on  the 
Waupaca  River,  in  the  City  of 
Weyauwega.  Waupaca  County. 
Wisconsin:  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  existing 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
environmental  protection  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A.  of  the  Commission's  offices 
at  888  First  Street  NE.,  Washington.  DC 
20426.  For  further  information,  please 
contact  Edward  R.  Mever  at  (202)  208- 
7998. 

Lois  0.  Cashell, 
Secretary- 
[FR  Doc.  97-13  Filed  1-2-97;  8:45  am) 

BILLING  CODE  C717-01-M 


[Protect  No.  11132-000] 

Ridgewood  Maine  Hydro  Partners, 
L.P.;  Notice  of  Availability  of  Final 
Environmental  Assessment 

December  27,  1996. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  RJegulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
apphcation  for  an  original  license  for 
the  existing  unlicensed  Eustis 
Hydroelectric  Project,  located  in 
Franklin  County,  Maine,  and  has 
prepared  a  Final  Environmental 
Assessment  (FEA)  for  the  project.  In  the 
FEA,  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  existing  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  environmental 
protection  measures,  would  not 
constitute  a  mojor  federal  action 
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significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  2-A.  of  the  Commission's  offices 
at  888  First  Street.  N.E.,  Washington. 
D.C.  20426. 
Lois  D.  Casfaell, 
Secretary 
|FR  Doc.  97-14  Filed  1-2-97:  8:45  ami 

ULUMC  CODE  e717-01-M 


[Project  No.  2131-008] 

Wisconsin  Electric  Power  Company; 
Notice  of  Availability  of  Environmental 
Assessment 

December  27.  1996. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA 
analyzes  the  environmental  impacts  of 
an  application  by  Wisconsin  Electric 
Power  Company  (licensee)  to  grant  an 
easement  to  the  Wisconsin  Department 
of  Natural  Resources  (WDNR)  for  about 
1,366  acres  of  land  in  the  Kingsford 
Hydroelectric  Project  boundary.  The 
WDNR  wants  to  include  these  lands  in 
its  new  Spread^Eagle  Barrens  State 
Natural  Area  (State  Natural  Area).  The 
State  Natural  Area  is  being  created  by 
the  WDNR  to  preserve,  restore,  and 
manage  rare  pine  barrens/bracken 
grasslands  in  the  vicinity  of  the 
Kingsford  Hydroelectric  Project. 
Approving  the  application  to  grant  the 
easement  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment.  The 
Kingsford  Hydroelectric  Project  is 
located  on  the  Menominee  River  in 
Florence  County.  Wisconsin  and 
Dicidnson  County.  Michigan. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission 
Copies  of  the  EA  can  be  obtained  by 
calling  the  Commission's  Public 
Reference  Room  at  (202)  208-1371. 
Lois  D.  Cuhell. 
Secretary 
[PR  Doc.  97-12  Filed  1-2-97;  845  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tER-FRL-6476-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  December  23. 


1996  Through  December  27,  1996 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  960596.  Draff  EIS.  NPS.  AS, 
National  Park  of  American  Samoa. 
Implementation.  General  Management 
Plan,  Islands  of  Tutulla,  Ta'u  and  Ofu, 
Territory'  of  American  Samoa.  Due: 
Febniary  18.  1997,  Contact:  Alan 
Schmierer  (415)  744-3971. 

EIS  No.  960597,  Draft  EIS,  BLM,  CA, 
U.S.  Army's  Land  Acquisition  Project 
for  National  Training  Center,  Fort 
Irwin.  San  Bernardino  County,  CA, 
Due:  April  04.  1997.  Contact:'Mike 
DeKeyrel  (619)  255-8730. 

EIS  No.  960598.  Final  EIS,  BLM,  NV, 
Ruby  Hill  Gold  Mining  Operations 
Project,  Implementation.  Battle 
Mountain  District.  Plan  of  Operations 
and  COE  Section  404  Permit.  Eureka 
County,  NV.  Due:  February  03,  1997, 
Contact:  Christopher  Stubbs  (702) 
635-4000. 

EIS  No.  960599.  Draft  Supplement,  COE, 
NJ,  Green  Brook  Sub-Basin  Flood 
Control  Plan,  Updated  Information 
concerning  a  Revised  Recommended 
Plan  and  Mitigation  Plan, 
Implementation.  Middle.sex.  Union 
and  Somerset  Counties.  NJ.  Due: 
February  18,  1997,  Contact:  William 
Richard.son  (212)  264-1275. 

EIS  No.  960600.  Final  EIS,  AFS,  AK, 
South  Lindenberg  Timber  Sale(s), 
Timber  Harvesting,  Tongass  National 
Forest,  Stikine  Area.  Kupreanof 
Island.  AK.  Due:  February  03.  1997. 
Contact:  Jim  Thompson  (907)  772- 
3871. 

EIS  No.  960601,  Draff  EIS,  DOI,  UT. 
Upaico  Unit/Uinta  Basin  Replacement 
Project.  Water  Supply  Management, 
Approvals  and  Permits  Issuance, 
Duchesne  and  Uintah  Counties.  UT, 
Due:  March  04.  1997,  Contact:  Terry 
Holzworth  (801)  226-7100.  The  US 
Department  of  the  Interior  and  the 
Central  Utah  Water  Conservancy 
District  are  Joint  Lead  Agencies  on  the 
above  project. 

EIS  No.  960602,  Draft  EIS.  FRC.  ND.  SD, 
MN.  MT,  lA.  IL,  Northern  Border 
Project.  Natural  Gas  Transportation, 
Pipeline  and  Facilities  Expansion  and 
Construction,  Permits  and  Right-of- 
Way  Grant  Issuance,  ND,  SD,  MN, 
MT,  L\  and  IL,  Due:  February  18, 
1997,  Contact:  Laura  Turner  (202) 
208-0916 

Dated:  December  30.  1996. 

B.  Katherine  Biggs. 

Director.  XEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  97-65  Filed  1-2-97;  8:45  am) 

BILLING  CODE  6640-60-U 


Environmental  Protection  Agency 

[OPPTS-00204;  FRL-5579-6] 

Notice  of  Availability  of  Pollution 
Prevention  Grants  and  Announcement 
of  Financial  Assistance  Programs 
Eligible  for  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Availability  of 
Pollution  Prevention  Grants. 

SUMMARY:  EPA  is  announcing  the 
availability  of  approximately  $5  million 
in  fiscal  year  1997  grant/cooperative 
agreement  funds  under  the  Pollution 
Prevention  Incentives  for  States  (PPIS) 
grant  program.  The  grant  dollars  are 
targeted  at  State  and  Tribal  programs 
that  address  the  reduction  or 
elimination  of  pollution  across  all 
environmental  media:  air,  land,  and 
water.  Grants/cooperative  agreements 
will  be  awarded  under  the  authority  of 
the  Pollution  Prevention  Act  of  1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Your  EPA  Regional  Pollution  Prevention 
Coordinator.  Contact  names  for  each 
Regional  Office  are  listed  under  Unit  VI. 
of  this  preamble. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Approximately  $30  million  has  been 
awarded  to  more  than  100  State,  Tribal, 
and  regional  organizations  under  EPA's 
multimedia  pollution  prevention  grant 
program,  since  its  inception  in  1989. 

In  November  1990,  the  Pollution 
Prevention  Act  of  1990  (the  Act)  (Pub. 
L.  101-508)  was  enacted,  establishing  as 
national  policy  that  pollution  should  be 
prevented  or  reduced  at  the  source 
whenever  feasible.  Section  6603  of  the 
Act  defines  source  reduction  as  any 
practice  that: 

(1)  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal. 

(2)  Reduces  the  hazards  to  public 
health  and  the  envirorunent  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminimts, 

EPA  further  defines  pollution 
prevention  as  the  use  of  other  practices 
that  reduce  or  eliminate  the  creation  of 
pollutants  through  increased  efficiency 
in  the  use  of  raw  materials,  energy, 
water,  or  other  resources,  or  protection 
of  natural  resources,  or  protection  of 
natural  resources  by  conservation. 

Section  6605  of  the  Act  authorizes 
EPA  to  make  matching  grants  to  States 
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to  promote  the  use  of  source  reduction 
techniques  by  businesses.  In  evaluating 
grant  applications,  the  Act  directs  EPA 
to  consider  whether  the  proposed  State 
program  will: 

(1)  Make  technical  assistance 
available  to  businesses  seeking 
information  about  source  reduction 
opportunities,  including  funding  for 
experts  to  provide  onsite  technical 
advice  and  to  assist  in  the  development 
of  source  reduction  plans. 

(2)  Target  assistance  to  businesses  for 
which  lack  of  information  is  an 
impediment  to  source  reduction. 

(3)  Provide  training  in  source 
reduction  techniques. 

In  addition  to  this  grant  making 
authority,  the  Act  authorized  EPA  to 
establish  a  national  source  reduction 
clearinghouse  and  expanded  EPA's 
authorities  to  collect  data  to  better  track 
source  reduction  activities.  The  Act  also 
requires  EPA  to  report  periodically  to 
Congress  on  EPA  progress  in 
implementing  the  Act. 

In  June  1996,  EPA  published  the 
Pollution  Prevention  Incentives  for 
States  Assessment  Study.  The  study 
documents  the  full  range  of  activities 
funded  by  the  PPIS  grant  program 
during  its  first  5  years.  It  represents  an 
accounting  of  how  grantees  used  EPA 
funds  to  stimulate  and  enhance 
pollution  prevention  awareness  and 
initiatives  throughout  the  country.  For  a 
copy  of  the  report,  including  the 
Executive  Summary,  contact  the 
Pollution  Prevention  Information 
Clearinghouse  at  202-260-1023. 

II.  Availability  of  FY  97  Funds 

With  this  publication,  EPA  is 
announcing  the  availability  of 
approximately  $5  million  in  grant/ 
cooperative  agreement  funds  for  FY 
1997.  The  Agency  has  delegated  grant 
making  authority  to  the  EPA  Regional 
offices.  Regional  offices  are  responsible 
for  the  solicitation  of  interest,  the 
screening  of  proposals,  and  the  actual 
selection  of  awards.  PPIS  grant  guidance 
will  be  provided  to  all  applicants  along 
writh  any  supplementary  information  the 
Regions  may  wish  to  provide. 

All  applicants  must  address  the 
national  program  criteria  listed  under 
Unit  V.2.  of  this  document.  In  addition, 
applicants  may  be  required  to  meet  any 
supplemental  Regional  criteria. 
Interested  applicants  should  contact 
their  Regional  Pollution  Prevention 
Coordinator  for  more  information. 

III.  Catalogue  of  Federal  Domestic 
Assistance 

The  number  assigned  to  the  PPIS 
program  in  the  Catalogue  of  Federal 


Domestic  Assistance  is  66.708  (formerlv 
66.900). 

IV.  Matching  Requirements 

Organizations  receiving  pollution 
prevention  grant  funds  are  required  to 
match  Federal  funds  by  at  least  50 
percent.  For  example,  the  Federal 
government  will  provide  half  of  the  total 
allowable  cost  of  the  project,  and  the 
State  will  provide  the  other  half.  A  grant 
request  for  $100,000  would  support  a 
total  allowable  project  cost  of  $200,000. 
with  the  State  also  providing  $100,000. 
State  contributions  may  include  dollars, 
in-kind  goods  and  services,  and/or  third 
party  contributions. 

V.  Eligibility 

1.  Applicants.  In  accordance  with  the 
Act,  eligible  applicants  for  purposes  of 
funding  under  this  grant  program 
include  the  50  States,  the  District  of 
Columbia,  the  U.S.  Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  any  agency  or  instrumentality  of 
a  State  including  State  universities,  and 
all  Federally  recognized  Native 
American  tribes.  For  convenience,  the 
term  "State"  in  this  notice  refers  to  all 
eligible  applicants.  Local  governments, 
private  universities,  private  nonprofit 
entities,  private  businesses,  and 
individuals  are  not  ehgible.  The 
organizations  excluded  from  applying 
directly  are  encouraged  to  work  with 
ehgible  applicants  in  developing 
proposals  that  include  them  as 
participants  in  the  projects.  EPA 
strongly  encourages  this  type  of 
cooperative  arrangement. 

2.  Activities  ana  criteria.--{i)  General. 
The  purpose  of  the  PPIS  grant  program 
is  to  support  the  establishment  and 
expansion  of  State,  Regional,  Tribal,  or 
local  multimedia  pollution  prevention 
programs.  EPA  specifically  seeks  to 
build  State  pollution  prevention 
capabilities  or  to  test,  at  the  State  level, 
innovative  pollution  prevention 
approaches  and  methodologies.  Funds 
awarded  under  the  PPIS  grant  program 
must  be  used  to  support  pollution 
prevention  programs  that  address  the 
transfer  of  potentially  harmful 
pollutants  across  all  environmental 
media:  air,  water,  and  land.  Programs 
should  reflect  comprehensive  and 
coordinated  pollution  prevention 
planning  and  implementation  efforts 
State-  or  Region-wide.  State  programs 
might  focus  on,  for  example: 

a.  Developing  multimedia  pollution 
prevention  activities,  including  but  not 
limited  to:  providing  direct  technical 
assistance  to  businesses;  collecting  and 
analyzing  data  to  target  outreach  and 
technical  assistance  opportunities; 


conducting  outreach  activities; 
developing  measures  to  determine 
progress  in  pollution  prevention:  and 
identifying  regulatory  and 
nonregulatory  barriers  and  incentives  to 
pollution  prevention  and  developing 
plans  to  implement  solutions,  where 
possible. 

b.  Institutionalizing  multimedia 
pollution  pretention  as  an 
environmental  management  priority, 
establishing  prevention  goals, 
developing  strategies  to  meet  those 
goals,  and  integrating  the  pollution 
prevention  ethic  within  both 
governmental  and  nongovernmental 
institutions  of  the  State  or  region, 

c.  Initiating  demonstration  projects 
that  test  and  su  iport  innovative 
pollution  prevention  approaches  and 
methodologies  including  measuring 
progress. 

(ii)  1997  National  Chtena.  There  is  a 
growing  emergence  of  business 
assistance  organizations  established 
within  States  to  address  the  vast  array 
of  environmental  concerns. 
Consequently,  as  a  means  to  provide 
substantive  support  of  pollution 
prevention,  EPA  is  eager  to  ensure  that 
the  PPIS  grants  will  add  to  the  success 
and  sustainability  of  State 
environmental  assistance  providers  and 
will  encourage  a  cooperative  network  of 
coordinated  environmental  assistance 
providers.  EPA  also  believes  it  is 
important  for  these  assistance 
organizations  to  complement  the  goals 
and  strategies  of  the  State 
Environmental  Performance  Agreement 
[EnPA],  Performance  Partnership 
Agreements  (PPAs),  and  Performance 
Partnership  Grants  (PPGs)  under  the 
National  Environmental  Performance 
Partnership  System  (NEPPS). 

EPA  through  the  PPIS  grant  funds  is 
striving  to  support  the  development  of 
a  coordinated  network  of  State 
environmental  service  providers  that 
seek  to  leverage  the  expertise  of  the 
various  environmental  assistance 
organizations  and  show  an  ability  to 
work  jointly  in  an  effort  to  promote 
pollution  prevention  in  conjunction 
with  the  overall  environmental 
performance  goals  identified  by  the 
States  through  the  EnPAs.  The 
application  must  demonstrate  how 
activities  will  advance  State 
environmental  goals.  Applicants  must 
describe  how  pollution  prevention 
activities  will  complement  (where 
present)  State  EnPAs,  PPAs,  and  PPGs 
developed  under  NEPPS.  EPA 
encourages  all  appUcants  to  develop 
initiatives  in  priority  industr\'  sectors 
and  geographic  areas  identified  by  the 
states. 
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For  applicants  from  States  that  are 
currently  not  participating  in  the 
development  of  EnPAs.  in  order  to  be 
eligible  for  PPIS  grant  funds,  the 
applicant  must  still  clearly  identify  a 
partnership  with  one  or  more  business 
or  environmental  assistance  provider  in 
the  State, 

In  addition,  in  1995  and  1996  the 
National  Institute  for  Standards  and 
Technology  (NIST)  funded  27  State 
environmental  planning  networks  The 
purpose  of  the  planning  effort  is  to 
coordinate  activities  among  NIST 
Manufacturing  Extension  Partnerships, 
pollution  prevention  programs, 
compliance  centers,  and  other 
environmental  service  delivery 
organizations  in  the  State.  PPIS 
applications  from  States  that  have 
received  funding  from  .\IST  for 
environmental  services  planning  must 
address  how  the  grant  will  relate  to  the 
NIST-funded  environmental  pliinniiig 
efforts. 

PPIS  applications  from  States  that 
have  not  been  awarded  a  NIST 
environmental  services  planning  grant 
are  not  required  to  address  this 
criterion 

Based  on  the  above.  EPA  has 
developed  the  following  criteria  that 
must  be  addressed  bv  all  eligible 
applicants.  Proposals  that  do  not 
address  these  criteria  will  not  be 
considered  eligible  for  funding.  In  the 
narrative  of  the  grant  application,  the 
following  three  requirements  must  be 
addres.sed: 

(11  Identify  who  the  partnering 
oroanization(s)  is/are  and  demonstrate 
or  document  the  relationship.  This  can 
be  done,  for  example,  through  a  letter  of 
agreement,  a  joint  statement,  or 
principles  of  agreement  signed  by  both 
parties. 

(2)  Describe  how  the  activities  in  the 
grant  will  support  the  State's  EnP.\ 
under  NEPPS,  where  present 

(3)  Address  how  the  grant  will  relate 
to  the  NIST-funded  environmental 
coordination  planning  efforts.  (This 
criterion  only  applies  to  those  States 
that  have  a  NIST-funded  grant.) 

Applicants  should  consult  the  PPIS 
program  guidance  for  more  detailed 
information  on  the  1997  goals  and 
criteria.  Proposals  accepted  for  review 
under  this  program  must  qualifv  as 
pollution  prevention  as  defined  by  EPA. 

3.  Program  management  .•\ wards  for 
FY  1997  funds  will  be  managed  through 
the  EPA  Regional  Offices 

4.  Contacts.  Interested  applicants  are 
requested  to  contact  the  appropriate 
EPA  Regional  Pollution  Prevention 
Coordinator  listed  under  L'nit  VI.  of  this 
do<;ument  to  obtain  specific  instructions 
and  guidance  for  submitting  proposals. 


VI.  Regional  Pollution  Prevention 
Contacts 

Abby  Swaine.  US  EPA  Region  1  (SPN), 
JFK  Federal  BIdg.  Room  2203  Boston, 
MA  02203,  (617)  565-4523  (CT,  MA, 
ME,  NH,  RI,  VT) 

Janet  Sapadin,  US  EPA  Region  2  (2- 
OPM-PPI).  290  Broadwav,  25th  Floor 
New  York,  NY  10007.  (212)  637-3584 
(NJ,  NY,  PR.  VI) 

Cathy  Libertz.  US  EPA  Region  3 
(3ES43).  841  Chestnut  Bldg. 
Philadelphia  PA  19107,  (215)  566- 
2737  (DC,  DE,  MD,  PA,  VA,  \VV) 

Connie  Roberts,  US  EPA  Region  4, 
Atlanta  Federal  Center  100  Alabama 
St.  SW  Atlanta.  GA  30365,  (404)  562- 
9084  (AL.  FL.  GA.  KY,  MS,  NC.  SC. 
TN) 

Phil  Kaplan,  US  EPA  Region  5  (DRP-8J), 
77  West  Jackson  Blvd.,  Chicago,  IL 
60604-3590.  (312)  353-4669  (IL.  IN, 
MI.MN.  OH,  VVI) 

Linda  Thompson,  US  EPA  Region  6 
(6EN-XP),  1445  Ross  Ave.,  12th  Floor, 
Suite  1200  Dallas.  TX  75202,  (214) 
665-6568  (AR,  LA.  NM,  OK,  TX) 

Steve  Wurtz,  US  EPA  Region  7,  726 
Minnesota  Ave.  Kansas  Citv.  KS 
66101.  (913)  551-7315  (lA.KS,  MO, 
NE) 

Linda  Walters,  US  EPA  Region  8  (8P2- 
P2),  999  18th  St..  Suite  500  Denver, 
CO  80202-2466  (303)  312-6385  (CO. 
MT,  ND,  SD,  UT,  WY) 

Eileen  Sheehan,  US  EPA  Region  9  (H-1- 
B),  75  Hawthorne  Ave.  San 
Francisoco,  CA  94105,  (415)  744-2190 
(AS,  AZ,  CA,  CNMI.  GU,  HI,  NV,  RP) 

Carolyn  Gangmark,  US  EPA  Region  10. 
1200  Sixth  Ave,  Seattle,  WA  98101, 
(206)  553-4072  (AK.  ID,  OR,  WA) 

Dated:  December  20,  1996. 

William  H.  Sanders, 

Director.  Office  of  Pollution  Prevention  and 
Toxics. 

(PR  Doc.  97-58  Filed  1-2-97;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
fright  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  freight  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  below: 

License  Number:  3400 

Name:  European  &  General  Shipping. 
Inc. 


Address:  8300  N.W.  53rd  Street,  Suite 
308,  Miami,  FL  33166. 

Date  Revoked:  December  2,  1996. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  309. 

Name:  Frederick  Richards,  Inc. 

Address:  321  East  Bay  Street. 
Charleston.  SC  29402.  " 

Date  Revoked:  November  27,  1996. 

Reason:  Surrendered  license 
voluntarily. 
Bryant  L.  Vanfirakle, 

Director.  Bureau  of  Tariffs.  Certification  and 
Licensing 

[FR  Doc.  97-53  Filed  1-2-97:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  16,  1997. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco.  California 
94105: 

1.  Robert  M.  and  feannine  N. 
Dougherty.  Park  City,  Utah,  and  W. 
James  Tozer,  Jr..  New  York,  New  York, 
to  each  acquire  a  total  of  1,87  percent; 
Pei-Yuan  Chia,  Bedford,  New  York. 
David  and  Constance  Clapp,  New  York, 
New  York,  Solitude  Partners,  L.P,. 
Solitude,  Utah,  Thomas  S.  Johnson, 
New  York,  New  York,  333  Corporation, 
New  York,  New  York,  Robert  and  Gayle 
Larsen,  Park  City,  Utah,  Joseph 
Mahoney,  Park  City,  Utah.  John  B. 
Prince.  Salt  Lake  City,  Utah,  John  M. 
Robert.son.  Salt  Lake  City,  Utah, 
Michelle  E.  Proctor,  Salt  Lake  City. 
Utah.  Garth  Blake  Robinson,  Centerville, 
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Utah,  William  N.  Shiebler,  Boston, 
Massachusetts,  Richard  B.  Tucker. 
Denver,  Colorado,  Robert  E.  Wood  II, 
Chicago,  Illinois,  to  each  acquire  a  total 
of  3.27  percent;  Peter  and  Barbara 
Georgescu.  New  York,  New  York, 
Benefex  Corporation,  Watermill.  New 
York,  Steven  Lazarus,  Glencoe,  Illinois, 
and  James  and  Frances  Wood,  Mt. 
Kisco,  New  York,  to  each  acquire  a  total 
of  1.63  percent,  of  the  voting  shares  of 
Draper  Bancorp.  Draper.  Utah,  and 
thereby  indirectly  acquire  Draper  Bank 
and  Trust,  Draper,  Utah. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  27,  1996. 
Jennifier  J.  lohnson. 

Deputy  Secretary  of  the  Board. 

|FR  Doc  97-24  Filed  1-2-97;  8:45  am] 

BILLING  CODE  621 0-01 -f 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act],  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  bv  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 


a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  partv  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  27, 
1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  \'ice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  County  Bancorp.  Inc..  Manitowoc. 
Wisconsin;  to  become  a  bank  holding 
companv  by  acquiring  100  percent  of 
the  voting  shares  of  Investors 
Community  Bank,  Manitowoc, 
Wisconsin  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
.System.  December  27,  1996 
leiinifer  J.  Johnson. 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  96-23  Filed  1-2-97;  8  45  ami 

BILLING  CODE  6210-01-F 


Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
.Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbankmg  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reser\e  Bank 
indicated.  Once  the  appUcation  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors,  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  AcA  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 


public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C  1843)  Any  request  for 

a  hearing  must  be  ae.companied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fad  that  are  in  dispute, 
summarizmg  the  evidence  thai  would 
be  presented  at  a  hearing,  and  indicating 
how  the  part\  commenting  would  be 
aggrie\ed  In  appro\al  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States, 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reiien-e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  [anuarv  28. 
1997 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

J.  Southern  '^eruritv  Financial 
Corporation.  Hollywood,  Florida;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Southern  Security  Bank 
Corporation.  Hollywood,  Florida,  and 
therebv  indirectly  acquire  Southern 
Security  Bank.  Hollywood,  Florida. 

Board  of  Governors  of  the  Federal  Reser\'e 
Svstem.  December  30,  1996. 
Jennifer  |.  Johnson, 

Deputy  Secretaiy  of  the  Board 

IFR  Doc  97-75  Filed  1-2-97;  8:45  ami 

BILUNG  CODE  6210-01-F 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System 

TIME  AND  DATE:  10  00  a  m    Wednesday, 

January  8   1997. 

PLACE;  Marriner  S,  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

\  W  ,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1   Publication  for  comment  of 
proposed  amendments  to  the  prudential 
limitations  (firewalls)  imposed  on  the 
operations  ot  section  20  subsidiaries  of 
bank  holding  companies. 

2.  .Any  items  carried  forward  from  a 
previouslv  announced  meeting. 
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Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unaWe  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Boards 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  ot 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  D.C 
20551. 

CONTACT  PERSOM  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  December  31, 1996. 
leniiifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  96-33400  Filed  12-31-96;  2:34  pm) 

BILLMa  COM  MKMI-P 
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Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Govemofs  of  the  Federal  Reserve 
System. 

THE  AND  DATE:  Approximately  10:45 
a.m.,  Wednesday,  January  8,  1997, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
■I.VV.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

IDated:  December  31. 1996. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board 

IFR  Doc.  96-33401  Filed  12-31-96:  2:34  pm| 

MJJNQ  COOC  ttlO-OI-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.  (EST)  January 
13,  1997. 

PLACE:  4th  Floor,  Conference  Room 
4506,  1250  H  Street.  N.W.,  Washington 
D.C.  ^      ' 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
December  16.  1996.  Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Trabucco,  Director,  Office  of 
E.xtemal  Affairs,  (202)  942-1640. 

Dated:  December  31, 1996. 
Roger  W.  Mehle, 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

(FR  Doc.  96-33404  Filed  12-31-96;  2:34  pml 

BiUJNQ  COOC  6760-01-M 


FEDERAL  TRADE  COMMISSION 
[File  No.  971-0002] 

Baxter  international  inc.;  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  Baxter 
International  ("Baxter"),  an  Illinois- 
based  corporation,  to  divest  its  Autoplex 
product  to  a  Commission-approved 
buyer,  and  to  license  Immuno 
International  AGs  ("Immuno")  product 
in  development  to  a  Commission- 
approved  licensee  within  four  months 
of  the  date  Baxter  signs  the  consent. 
This  would  resolve  antitrust  concerns 
raised  by  the  proposed  $463  million 
acquisition  of  Immuno  by  Baxter,  which 
both  manufacture  a  wide  variety  of 
biologic  products  derived  from  human 
blood  plasma. 

DATES:  Comments  must  be  received  on 
or  before  March  4,  1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer  or  George  Gary,  FTC/H- 
374,  Washington.  D.C.  20580.  (202)  326- 
2932  or  326-3741. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 


approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  page,  on  the  World  Wide  Web,  at 
"http://www.ftc.gov/os/actions/htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  N,W,,  Washington,  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
:    comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  Consent  Order  ("Order") 
from  Baxter  International  Inc. 
("Baxter"),  which  remedies  the 
anticompetitive  effects  of  Baxter's 
acquisition  of  Immuno  International  AG 
("Immuno").  The  proposed  order 
requires  Baxter  to  divest  assets  and 
undertake  certain  actions  to  restore 
competition  in  the  market  for  treatments 
of  Factor  VIU  inhibitors  in 
hemophiliacs,  and  to  license  assets  and 
undertake  certain  actions  to  restore 
competition  in  the  racket  for  fibrin 
sealant.  In  addition,  Baxter  has  signed 
an  Interim  Agreement  providing  that  the 
terms  of  the  Consent  Agreement  will 
become  effective  immediately. 

The  proposed  Consent  Agreement  has 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  ft-om  the 
agreement  or  make  final  the  agreement's 
proposed  Order. 

Pursuant  to  a  Stock  Purchase 
Agreement  signed  August  28, 1996, 
Baxter  agreed  to  purchase  a  majority  of 
the  outstanding  shares  of  Immuno,  in  a 
transaction  valued  at  approximately 
$715  milhon.  The  proposed  Complaint 
alleges  that  the  acquisition  violates 
Section  7  of  the  Clayton  Act,  as 
amended,  15  U,S.C.  §  18,  and  Section  5 
of  the  FTC  Act,  as  amended,  15  U.S.C, 
§  45,  in  the  market  for  the  research. 
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development,  manufacture  and  sale  of 
products  for  the  treatment  of  Factor  VIII 
inhibitors  in  the  United  States;  and  in 
the  market  for  the  research, 
development,  manufacture  and  sale  of 
fibrin  sealant  in  the  United  States. 

The  proposed  Order  would  remedy 
the  alleged  violations.  In  the  market  for 
the  research,  development,  manufacture 
and  sale  of  treatments  for  Factor  VIII 
inhibitors  in  the  United  States,  the 
proposed  Order  requires  Baxter  to  divest 
its  Autoplex  product  to  a  Commission 
approved  buyer  within  four  months. 
Baxter's  Autoplex  and  Immuno's  FEIBA 
are  the  only  FDA-approved  activated 
prothrombin  complex  concentrates  for 
the  treatment  of  patients  with 
hemophilia  A  who  have  developed  an 
immune  system  response  to  their 
therapy,  known  as  "inhibitors". 
Autoplex  and  FEIBA  act  to  overcome 
these  patients'  inhibitors  so  that  they 
can  be  treated  effectively.  The 
acquisition  would  eliminate  the 
substantial  competition  between 
Autoplex  and  FEEBA.  The  proposed 
Consent  Agreement  would  remedy  the 
loss  of  competition  by  requiring  Baxter 
to  divest  Autoplex  to  a  Commission- 
approved  buyer  within  four  months  of 
the  date  Baxter  signed  the  Consent 
Agreement. 

In  Europe  and  Japan,  fibrin  sealants 
are  used  to  control  bleeding  and 
promote  wound  healing  in  a  wide 
variety  of  surgical  procedures,  and  to 
treat  bum  and  trauma  victims.  Baxter 
and  Immuno  are  two  of  only  a  few 
companies  developing  fibrin  sealant  for 
sale  in  the  United  States,  and  are  likely 
to  be  two  of  the  first  companies  to 
receive  FDA  approval  to  do  so.  The 
United  States  market  for  an  FDA- 
approved  fibrin  sealants  could  be  as 
large  as  $400  million  per  year.  The 
acquisition  would  eliminate  the 
significant  on-going  competition 
between  Baxter  and  Immuno  in  the 
research  and  development,  as  well  as 
future  competition  in  the  manufacture 
and  sale,  of  fibrin  sealant  in  the  United 
States.  The  proposed  Order  remedies 
this  loss  of  competition  by  requiring 
Baxter  to  license  Immuno's  product  in 
development  to  a  Commission-approved 
licensee  within  four  months  of  the  date 
Baxter  signed  the  Consent  Agreement. 

The  Order  also  requires  Baxter  to 
provide  to  the  Commission  a  report  of 
compliance  with  the  divestiture  and 
licensing  provisions  of  the  Order  within 
sixty  (60)  days  following  the  date  the 
Order  becomes  final,  and  every  ninety 
(90)  days  thereafter  until  Baxter  has 
completed  the  divestiture  and  licensing. 
The  Order  also  requires  Baxter  to  notify 
the  Commission  at  least  thirty  (30)  days 
prior  to  any  change  in  the  structure  of 


Baxter  resulting  in  the  emergence  of  a 
successor. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Benjamin  I.  Berman. 
Acting  Secretary: 
|FR  Doc.  97-4  Filed  1-2-97;  8:45  ami 

BILLING  CODE  S75O-01-P 


[File  No.  961-0055] 

Ciba-Geigy  Limited,  et  al.;  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
permit,  among  other  things,  the  $63 
billion  merger  of  Ciba-Geigy  Limited 
and  Sandoz  Ltd.,  two  leading 
commercial  developers  of  gene  therapy 
products,  so  long  as  the  companies  carr\' 
out  the  divestiture,  licensing  and  certain 
other  requirements.  If  the  divestiture  is 
not  completed  on  time,  the  consent 
agreement  would  permit  the 
Commission  to  appoint  a  trustee  to 
complete  the  transaction. 
DATES:  Comments  must  be  received  on 
or  before  March  4,  1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  N.W.. 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer  or  George  Gary,  FTC/H- 
374,  Washington,  D.C.  20580.  (202)  326- 
2932  or  326-3741. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  page,  on  the  World  Wide  Web,  at 
"http://wwrw.ftc.gov/os/actions/htm."  A 


paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130.  Sixth  Street  and  Pennsylvania 
Avenue.  N.W..  Washington,' D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  Consent  Order  ("Order")  to 
resolve  anticompetitive  concerns  raised 
by  the  proposed  merger  of  Ciba-Geigy 
Limited  ("Ciba")  and  Sandoz  Ltd. 
("Sandoz")  into  a  new  entity.  Novartis 
AG  ("Novartis").  The  agreement  is 
between  the  Commission  and  Ciba, 
Sandoz,  and  Chiron  Corporation 
("Chiron").  Ciba,  which  owned  46.5% 
of  Chiron's  voting  stock  as  of  September 
30.  1996,  participates  in  the  field  of 
gene  therapy  through  Chiron.  Under  the 
proposed  Order,  the  companies  have 
agreed  to  license  certain  Sandoz  and 
Chiron  gene  therapy  technologies,  to 
divest  Sandoz'  com  herbicide  business, 
and  to  divest  Sandoz"  United  States  and 
Canadian  flea  control  business.  In 
addition,  the  parties  have  entered  into 
an  Agreement  to  Hold  Separate 
Sandoz's  agricultural  chemicals 
business,  including  herbicides  and  other 
pesticides,  anr"  Sandoz's  flea  control 
business  until  the  required  divestitures 
have  been  accomplished. 

The  proposed  Order  has  been  placed 
on  the  public  record  for  sixty  (60)  days 
for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  sixty  (60)  days,  the 
Commission  will  review  the  agreement 
and  the  comments  received  and  will 
decide  whether  it  should  withdraw  from 
the  government  or  make  final  the 
agreement's  proposed  Order. 

On  March  6,  1996,  Ciba  and  Sandoz 
signed  a  merger  agreement  providing 
that  both  companies  vvnll  merge  to  form 
Novartis  AG  ("Novartis").  The  total 
value  of  the  stock  involved  in  the 
transaction  is  in  excess  of  $63  billion. 
The  merged  entity,  Novartis.  will 
control  worldwide  assets  valued  at 
approximately  $80  billion. 

The  proposed  complaint  alleges  that 
the  merger  violates  Section  7  of  the 
Clayton  Act.  as  amended,  15  U.S.C.  §  18. 
and  Section  5  of  the  FTC  Act.  as 
amended.  15  U.S.C.  §45.  by  lessening 
competition  or  tending  to  create  a 
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monopoly  in  markets  involving  three 
general  areas:  (1)  gene  therapy  research 
and  development;  (2)  com  herbicides; 
and  (3)  fiea  control  products.  According 
to  the  complaint,  the  merger  will 
increase  the  level  of  concentration  and 
increase  barriers  to  entry  in  each  of  the 
relevant  markets  and  eliminate  Ciba  and 
Sandoz  as  substantial,  independent 
competitors  both  for  currently  marketed 
products  as  well  as  products  that  are 
under  development. 

According  to  the  proposed  complaint, 
entry  into  the  relevant  markets  would 
not  be  timely,  likely,  or  sufficient  in  its 
magnitude,  character,  and  scope  to  deter 
or  counteract  anticompetitive  effects  of 
the  merger.  Regulations  by  the  Food  and 
Drug  Administration  ("FDA")  covering 
gene  therapy  products  and  systemic  flea 
control  products,  and  by  the 
Environmental  Protection  Agency 
("EPA")  covering  corn  herbicides  and 
externally  applied  flea  control  products, 
create  long  lead  times  for  the 
introduction  of  new  products. 
Additionally,  patents  and  other 
intellectual  property  create  large  and 
potentially  insurmountable  baniers  to 
entry. 

Gene  Therapy  Research  and 
Development 

The  proposed  complaint  alleges  that 
therapy  technology  aijd  the  research  and 
development  of  gene  therapies 
constitute  relevant  markets  in  which  to 
analyze  the  effects  of  the  proposed 
merger.  The  proposed  complaint  also 
alleges  that  there  are  four  specific  gene 
therapy  closet  to  market  use  retroviral 
vectors,  the  delivery  vehicle  for  genes, 
to  place  an  HSV-tk  gene  into  the 
cancerous  cells  and  are  anticipated  to 
have  sales  exceeding  $600  million  by 
2002.  HSV-tk  gene  therapy  is  also 
expected  to  be  used  to  treat  graft  versus 
host  disease,  an  acute,  chronic  and 
sometimes  fatal  complication  occurring 
in  a  significant  percentage  of  all  bone 
marrow  transplantations.  Gene  therapy 
treatments  for  hemophilia  A  are  likely 
to  be  used  prophylactically  for  many 
sufferers;  in  cases  of  trauma,  gene 
therapy  products  would  likely  be  used 
in  combination  with  recombinant  and 
purified  Factor  Vm  proteins.  Cancer 
patients  could  benefit  significantly  from 
gene  therapy  for  chemoresistance  by 
providing  protection  to  patients'  blood 
systems  and  allowing  higher,  more 
effective  doses  of  cancer  chemotherapy 
to  be  administered.  If  chemoresistance 
gene  therapy  research  is  successful, 
sales  are  projected  to  exceed  $1  billion 
by  2004. 

The  complaint  alleges  that  each  of  the 
gene  therapy  markets  is  highly 
concentrated  and  that  Ciba/Chiron  and 
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Sandoz  are  two  of  only  a  few  entities 
capable  of  commercially  developing  a 
broad  range  of  gene  therapy  products. 
Ciba/Chiron  and  Sandoz  control  crucial 
inputs  into  the  development  of  gene 
therapy  products  and  the  merger  creates 
an  unmafchable  portfolio  of  intellectual 
property  assets  that  are  necessary  to 
commercialize  gene  therapy  products. 
In  addition,  they  both  posses  the 
technological,  manufacturing,  clinical, 
and  regulatory  expertise  and 
manufacturing  capability  to 
commercially  develop  gene  therapy 
products.  A  substantial  niunber  of  other 
companies  are  able  to  conduct  gene 
therapy  research.  Without  licenses  to 
crucial  intellectual  property  held  by 
Ciba/Chiron  and  Sandoz,  however, 
these  other  researchers  would  not  be 
likely  to  continue  development.  The 
critical  intellectual  property  rights  for 
gene  therapy  held  by  Ciba/Chiron  and 
Sandoz  include  a  broad  patent  covering 
all  ex  vivo  approaches  product  markets. 
These  are  the  markets  for  the  research, 
development,  manufacture  and  sale  of: 
(1)  herpes  simplex  virus-thymidine 
kinase  ("HSV-tk")  gene  therapy  for  the 
treatment  of  cancer;  (2)  HSV-tk  gene 
therapy  for  the  treatment  of  graft  versus 
host  disease;  (3)  gene  therapy  for  the 
treatment  of  hemophilia  A;  and  (4) 
chemoresistance  gene  therapy.  SandOz 
and  Ciba/Chiron  are  two  of  only  a  very 
small  number  of  entities  capable  of 
commercially  developing  gene  therapy 
products.  They  posses  the  intellectual 
property,  the  technological, 
manufacturing,  clinical,  and  regulatory 
expertise,  and  the  manufacturing  assets 
to  commercially  develop  gene  therapy 
products. 

Gene  therapy  involves  treating 
diseases  or  medical  conditions  by 
modifying  genes  and  then  inserting  the 
modified  genes  into  a  patient's  ceils. 
Patients'  genes  may  be  altered  using  one 
of  two  broad  approaches:  ex  vivo, 
outside  the  body,  for  subsequent 
administration  into  the  patient;  or  in 
vivo,  inside  the  body,  by  gene  therapy 
products  that  are  given  directly  to  the 
patients.  Gene  therapy  research  today 
targets  fatal  or  disabling  diseases  such 
as  cancer  for  which  there  are  no  current 
effective  treatments  and  for  which  no 
drugs  are  in  advanced  develomnent. 
While  no  gene  therapy  product  has 
yet  been  approved  by  the  FDA  for 
commercial  sale,  gene  therapy 
treatments  now  in  clinical  trials  offer 
patients  the  prospect  of  significant 
medical  improvements  or  cures  for 
diseases,  particularly  in  oncology, 
transplantation  and  central  nervous 
system  diseases.  Gene  therapy  may  be 
useful  in  treating  a  wide  array  of 
diseases  and  conditions.  Sales  of  all 


gene  therapy  products  are  projected  to 
reach  up  to  $45  billion  by  2010. 

The  first  regulatory  approvals  for 
commercial  sales  of  gene  therapy 
products,  expected  by  the  year  2000, 
will  most  likely  be  in  the  area  of  cancer 
treatment  of  brain  tumors.  Gene  therapy 
offers  brain  cancer  patients  their  first 
hope  of  a  real  cure.  The  brain  cancer 
gene  therapy  products  used  in  gene 
therapy  and  the  use  of  cytokines,  a 
protein  necessary  for  many  ex  vivo  gene 
therapy  applications  that  is  used  to 
increase  the  number  of  cells  taken  from 
a  patient.  The  parties  also  have  vital 
intellectual  property  rights  in  retroviral 
vectors,  the  only  delivery  vehicle  for 
gene  therapy  that  has  been  proven  safe 
and  relatively  effective. 

The  complaint  alleges  that  only  two 
companies,  Ciba/Chiron  and  Sandoz, 
are  capable  of  commercially  developing 
HSV-tk  gene  therapy  products  with 
retroviral  vectors  and  are  either  in 
clinical  development  or  near  clinical 
development  to  treat  cancer  and  to  treat 
graft  versus  host  disease.  Similarly, 
these  two  companies  are  the  most 
advanced  of  all  companies  capable  of 
commercially  developing  viral  vectors 
using  the  Factor  VIII  gene  for  the 
treatment  of  hemophilia  A  and  using  the 
MDR-1  gene  and  the  MRP  gene  for  the 
treatment  of  chemoresistance.  In  each 
instance,  Ciba/Chiron  and  Sandoz  are 
either  in  clinical  development  or  near 
clinical  development  for  the  treatment 
of  these  diseases,  are  the  leading 
commercial  developers  of  these  gene 
therapy  technologies  and  control  critical 
proprietary  intellectual  property 
portfolios,  including  patents,  patent 
applications,  and  know-how.  For 
example,  with  respect  to  the  HSV-tk 
gene  therapy  products,  both  Ciba/ 
Chiron  and  Sandoz  control  intellectual 
property  portfolios  sufficient  to  make  it 
likely  that  they  could  market  HSV-tk 
gene  therapy  products  in  competition 
with  one  another.  The  merger  would 
ehminate  that  competition,  and  because 
of  the  parties'  patent  portfolios,  it  is 
extremely  unlikely  that  any  other  firm 
would  be  able  to  enter  to  replace  that 
lost  competition. 

The  complaint  alleges  that  entry  into 
the  gene  therapy  markets  requires 
lengthy  FDA  approved  clinical  trials, 
data  collection  and  analysis,  and 
expenditures  of  significant  resources 
over  may  years.  No  company  may  reach 
advanced  stages  of  development  in  the 
relevant  gene  therapy  markets  without: 
(1)  clinical  gene  therapy  expertise;  (2) 
scientific  research  that  requires  years  to 
complete;  (3)  patent  rights  to  all  the 
necessary  proprietary  inputs  into  the 
gene  therapy  product  sufficient  to 
provide  the  company  with  reasonable 
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assurances  of  freedom  to  operate;  and 
(4)  clinical  grade  product  manufacturing 
expertise,  regulatory  approvals  and 
capacity  to  complete  clinical 
development.  The  necessary  proprietary 
inputs  may  include  genes,  vectors  and 
vector  manufacturing  technolog>',  and 
cytokines. 

Ciba/Chiron  and  Sandoz  each  possess 
virtually  all  of  the  gene  therapy 
intellectual  property  needed  to  ensure 
their  ability  to  independently  perform 
gene  therapy  development.  Through  the 
merger,  the  companies'  alternative 
competing  gene  therapy  technologies 
will  be  combined,  reducing  innovation 
competition.  That  combination  changes 
the  competitive  incentives  of  the 
merged  entity.  It  will  likely  lead  to  a 
reduction  in  development  of  gene 
therapy  products,  as  the  parties  combine 
their  research  and  development 
pipelines  and  eliminate  or  slow  down 
their  parallel  development  projects. 

In  addition,  Novartis,  the  merged 
firm,  will  have  a  disincentive  to  license 
intellectual  property  rights  to  or 
collaborate  with  other  companies  as 
compared  to  the  pre-merger  incentives 
of  the  independent  competitors,  Ciba/ 
Chiron  and  Sandoz.  Although  Ciba/ 
Chiron  and  Sandoz  had  substantial 
individual  intellectual  property 
portfolios  pre-merger,  they  had  the 
incentive  and  did  act  as  rival  centers 
from  which  others  could  obtain  needed 
intellectual  property  rights.  Ciba/Chiron 
and  Sandoz  would  grant  limited 
intellectual  property  rights  to  other 
developers  and  researchers  in  return  for 
receiving  marketing  or  other  valuable 
rights  back  from  them.  Consequently,  as 
the  complaint  alleges,  the  merger  may 
heighten  barriers  to  entry  by  resulting  in 
one  entity  holding  so  extensive  a 
portfolio  of  patents  and  patent 
applications,  of  uncertain  breath  and 
validity,  as  to  diminish  its  incentives  to 
Ucense,  thus  impeding  the  ability  of 
other  gene  therapy  researchers  and 
developers  to  continue  developing  their 
products. 

To  remedy  the  alleged  competitive 
harm,  the  proposed  C5rder  provides  for 
a  set  of  patent  licenses  to  allow  other 
companies  to  replace  the  competition 
otherwise  lost  due  to  the  merger.  The 
Commission  beUeves  that  licensing, 
rather  than  divestiture  of  assets,  is 
sufficient  because  access  to  certain  key 
intellectual  property  rights  held  by  the 
merged  firm  is  a  crucial  component  of 
successful  commerciahzation  of  many 
potential  gene  therapy  products. 
Competitors  already  have  (to  varying 
degrees)  the  hard  assets,  e.g..  production 
facilities,  researchers  and  scientists, 
needed  to  compete.  Rivals  and  other 
scientists  confinn  that  licensing  would 


enable  them  to  develop  gene  therapy 
products  and  replace  the  competition 
lost  due  to  the  merger.  Further,  an  asset 
divestiture  might  create  substantial 
disruption  in  the  parties'  research  and 
development  efforts.  In  this  case, 
therefore,  a  licensing  remedy  appears  to 
be  the  preferred  approach  to  restoring 
the  competition  lost  by  the  merger. 

The  proposed  Order  includes  the 
following  remedy  provisions.  First,  in 
the  research,  development, 
manufacture,  and  sale  of  gene  therapy, 
the  proposed  Order  would  require 
Sandoz  and  Chiron  to  provide  to  all 
gene  therapy  researchers  and  developers 
non-exclusive  licenses  or  sublicenses  to 
certain  proprietary  and  patented 
technologies  essential  for  the 
competitive  development  and 
commercialization  of  gene  therapy 
products.  In  the  United  States,  Chiron 
owns  the  rights  to  commercialize 
cytokine  Interieukin  2  ("IL-2"),  and 
Sandoz  has  exclusive  rights  to  the 
Anderson  ex  vivo  patent,  and  claims 
arising  there-under,  and  owns  the  rights 
to  cytokines  Interieukin  3  ("IL-3")  and 
Interieukin  6  ("IL-6").  Within  thirty  (30 
days  of  the  date  the  Order  becomes 
final,  the  companies  are  required  to 
grant  to  other  gene  therapy  researchers 
non-exclusive  licenses  to  each  of  these 
essential  gene  therapy  technologies.  In 
addition,  each  licensee  must  be  given 
access  to  drug  master  files,  the  data  filed 
with  the  FDA  establishing  the  safety  and 
purity  of  these  cytokines.  These 
licensing  arrangements  will  remedy  the 
reduction  in  competition  in  research 
and  development  of  gene  therapy 
caused  by  the  merger. 

As  detailed  in  the  Order,  the  IL-2,  IL- 
3  and  IL-6  cytokines  and  the  Anderson 
ex  vivo  patent  licenses  include  a  right  to 
a  royalty  payment  at  low  rates  (based 
upon  net  sales  with  no  minimum 
amount).  In  the  past,  the  Commission 
has  had  concerns  with  royalty  payments 
in  connection  with  licenses  that  are 
meant  to  restore  competition  eliminated 
by  a  merger.  This  is  because  continuing 
entanglements  between  the  divesting 
company  and  the  acquirer  might 
provide  opportunities  for  information 
exchange  between  competitors  and 
interfere  with  their  economic  incentives 
to  compete  vigorously.  These  risks  are 
relatively  slight  under  the  terms  of  the 
proposed  Order,  particularly  because  of 
the  low  royalties  and  potential  number 
of  non-exclusive  licenses  to  the  industry' 
required  under  the  proposed  Order.  In 
addition,  to  minimize  further  the 
financial  relationships  and  the  exchange 
of  competitively  sensitive  information 
among  Novartis,  Chiron  and  potential 
competitor-licensees,  an  independent 
auditor  will  be  appointed  to  collect  and 


aggregate  the  royalty  payments.  Sandoz. 
Ciba.  Chiron,  and  Novartis  will  be 
prohibited  from  gaining  access  to  this 
confidential  sales  information.  Each 
license  will  also  include  a  binding 
arbitration  clause  to  resolve  disputes 
regarding  the  royalties  or  any  ether 
terms,  a  provision  that  further  insulates 
Sandoz,  Ciba.  Chiron,  and  Novartis  from 
interactions  with  the  potential  licensees. 

Second,  the  proposed  Order  provides 
for  further  remedies  regarding  the 
anticompetitive  harm  alleged  with 
respect  to  the  HSV-tk  product  markets. 
Both  Sandoz  and  Ciba/Chiron  are 
developing  HSV-tk  gene  therapies  for 
cancer  and  graft  versus  host  disease. 
After  the  merger.  Ciba/Chiron  and 
Sandoz  would  control  dominating 
intellectual  property  poMfolios  for  HSV- 
tk  gene  therapy.  The  proposed  Order 
restores  the  pe-merger  incentives  for 
research,  development,  manufacture 
and  sale  of  HSV-tk  gene  therapy 
products  for  cancer  and  graft  versus  host 
disease  by  requiring  licensing  of  the 
Sandoz'  and  Chiron's  worldwide  HSV- 
tk  patent  rights,  including  rights  relating 
to  vectors.  By  September  1,  1997. 
Sandoz  and  Chiron  each  are  required  to 
grant  a  non-exclusive  license  to  Rhone- 
Poulenc  Rorer  ("RPR"),  with  whom 
Ciba.  Sandoz  and  Chiron  have  entered 
into  a  letter  of  intent  for  this  purpose. 
If  the  agreement  between  RPR  and  Ciba. 
Sandoz,  and  Chiron  were  to  fall 
through,  Ciba,  Sandoz  and  Chiron 
would  be  required  to  Ucense  these 
assets  to  another  licensee  who  has 
received  Commission  approval  by 
September  1,  1997.  Under  the  terms  of 
the  proposed  Order,  the  license  granted 
to  RPR,  or  an  alternative  licensee,  must 
include  the  right  to  sublicense  in  fields 
that  are  not  developed  by  RPR  or  the 
licensee,  as  well  as  a  technology  transfer 
from  Sandoz  of  necessary  HSV-tk  know- 
how,  including  know-how  relating  to 
vectors,  within  one  year  of  execution  of 
the  license. 

Third,  to  ensure  the  continued 
research,  development,  manufacture 
and  sale  of  Factor  VIII  gene  therapy 
products  for  the  treatment  of 
hemophilia  A,  the  proposed  Order 
requires  that  by  September  1,  1997. 
Sandoz  shall  either:  (1)  convert  its 
exclusive  license  for  the  use  in  gene 
therapy  of  the  partial  Factor  VIII  gene  to 
a  non-exclusive  license;  or  (2)  grant  to 
RPR  a  sublicense  to  those  gene  therapy 
Factor  VIII  rights.  At  the  option  of  the 
sublicensee,  Sandoz  may  be  required  to 
provide  technical  information  and 
know-how  relating  to  Factor  VITI  gene 
therapy  products. 

Finally,  to  ensure  the  continued 
research,  development,  manufacture 
and  sale  of  chemoresistance  gene 
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therapy  products  in  the  United  States, 
the  proposed  Order  requires  that  neither 
Gba,  Chiron,  Sandoz  nor  Novartis  shall 
acquire  exclusive  rights  in  intellectual 
property  and  technology  related  to  the 
MDR-1  and/or  MRP  genes.  With 
exclusive  rights  to  the  genes  necessary 
for  this  treatment  area,  both  parties 
would  have  potentially  dominating 
intellectual  property  rights  for  the  use  of 
the  MDR-1  or  MRP  chemoresistance 
genes  in  gene  therapy.  The  merger 
combines  the  parties'  two  competing 
chemoresistance  gene  therapy  programs 
and  potentially  concentrates  the 
important  intellectual  property  rights 
for  these  genes.  Thus,  the  proposed 
restriction  on  exclusive  licensing  of  the 
MDR-1  and  MRP  genes  will  ensure 
access  to  the  chemoresistance  genes  to 
at  least  one  other  competing  company. 

The  proposed  Order  also  provides  for 
the  appointment  of  a  trustee  if  Novartis 
and/or  Chiron  fail  to  grant  any  of  these 
licenses  within  the  appropriate  time 
f)eriod.  In  that  event,  the  trustee  is 
authorized  to  divest  either  Sandoz'  or 
Chiron's  HSV-tk  businesses  in  their 
entirety. 

Com  Herbicides 

According  to  the  Commission's 
proposed  complaint,  the  merger  of  Ciba 
and  Sandoz  into  Novartis,  absent  relief, 
would  have  adverse  effects  on  various 
marlcets  for  com  herbicide.  United 
States  sales  of  com  herbicides — 
chemical  products  designed  to  kill  or 
control  weeds  that  interfere  with  com 
production— totaled  $1.4  billion  in 
1995.  According  to  the  proposed 
complaint,  the  markets  for  com 
herbicide  are  distinguished  by  the  types 
of  weeds — broadleaf  or  grass — against 
which  the  herbicide  is  chemically 
effective  as  well  as  by  the  stage  of 
growth  of  the  com  crop  or  weed — pre- 
emergent  or  post-emergent— at  which 
the  herbicide  is  safe  for  us  on  the  com 
crop  and  chemically  effective  against 
the  weeds  to  be  controlled. 

The  Commission's  proposed 
complaint  alleges  that  Ciba  s 
metolachlor  herbicides,  sold  under  the 
brands  Dual*  and  Bleep*,  are  the 
leading  com  herbicides  for  pre-emergent 
control  of  grasses.  The  complaint  alleges 
that  Sandoz'  recently  introduced 
dimenthenamid  grass  herbicides,  sold 
under  the  brands  Frontier*  and 
Guardsman*,  are  gaining  share  against 
Ciba's  metolachlor  grass  herbicides. 

The  complaint  also  alleges  that 
Sandoz'  dicamba  herbicides,  sold  under 
the  brands  Banvel*,  Marksman*,  and 
Clarity*,  are  the  leading  com  herbicides 
for  post -emergent  control  of  broadleaf 
weeds.  According  to  the  complaint 
Ciba's  recently  introduced  sulfonyl  urea 


Federal  Register  /  Vol.  62.  No.  2  /  Friday.  January  3.  1997  /  Notices 


broadleaf  herbicide,  sold  under  the  bran 
Exceed* ,  is  rapidly  gaining  share 
against  Sandoz"  dicamba  broadleaf 
herbicides,  and  Ciba  and  Sandoz 
recognize  that  current  users  of  Sandoz' 
dicamba  herbicides  are  the  principal 
target  for  expected  market  share  gain  by 
Ciba's  Exceed*  herbicide.  Ciba  is  also 
the  dominant  supplier  of  atrazine.  a 
broadleaf  weed  control  product  that  is 
widely  used  as  a  component  in 
premixed  herbicide  formulations  sold 
by  Ciba.  Sandoz  and  their  competitors. 
According  to  the  complaint,  each  of 
the  com  herbicide  markets  is  highly 
concentrated,  as  measured  by  the 
Herfindahl-Hirschman  Index  ("HHI") 
and  other  measures  of  concentration. 
Ciba  accounts  for  over  35  percent  of 
corn  herbicide  sales  in  the  United  States 
and  over  40  percent  of  treated  acres. 
while  Sandoz  has  approximately  a  10 
percent  share  by  either  measure. 
Further,  the  complaint  alleges  that  the 
proposed  merger  would  increase 
concentration,  as  measured  by  the  HHI. 
by  approximately  700  points  for  dollar 
sales,  and  by  approximately  1000  points 
for  treated  acres,  to  approximately  3000 
for  sales  and  approximately  3300  for 
treated  acres. 

In  the  market  for  pre-emergent 
treatment  of  com  acres  for  grasses,  the 
complaint  alleges  that  Ciba  products 
accounted  for  over  40  percent  and  that 
Sandoz  accounted  for  approximately  3 
percent  in  1995.  The  proposed  merger 
would  increase  concentration  in  that 
market,  as  measured  by  the  HHI,  by 
aprpoximately  300  points  to 
approximately  3400.  In  addition,  in  the 
market  for  post-emergent  treatment  of 
com  acres  for  broadleaf  weeds,  the 
complaint  alleges  that  Sandoz  products 
accounted  for  over  30  percent  and  that 
Ciba's  Exceed*  brand  accounted  for 
approximately  5  percent  in  1995. 
Combining  Exceed  •  and  other  Ciba 
products  with  Sandoz'  products,  the 
proposed  merger  would  increase 
concentration  in  that  market,  as 
measured  by  the  HHI.  by  approximately 
1900  points  to  over  4000. 

The  complaint  alleges  that  entry  into 
the  com  herbicide  markets  requires  over 
a  decade  for  chemical  synthesis; 
laboratory  and  greenhouse  testing; 
formulation;  process  development;  pilot 
production;  pilot  trials;  field  trials; 
testing  for  acute,  subchronic  and 
chronic  toxicity,  possible  carcinogenic 
and  mutagenic  effects  and  effects  on 
prenatal  deformation;  environmental 
toxicology  testing;  measurement  of 
plant,  animal,  soil,  water  and  air 
residues  and  testing  of  degradation  of 
plant,  animal,  soil,  and  water 
environment;  data  collection;  product 
registration  and  EPA  review; 


construction  of  production  facilities; 
and  use  optimization.  Further, 
according  to  the  complaint,  once  a 
product  is  introduced  to  the  market, 
several  years  are  often  required  to  gain 
customer  acceptance  through 
demonstrated  safety,  performance  and 
reliability,  over  a  variety  of  weather 
conditions. 

Additionally,  the  complaint  alleges 
that,  despite  the  expiration  of  United 
States  patents  on  dicamba  and 
metolachlor.  post-patent  strategies 
pursued  by  Ciba  and  Sandoz,  including 
product  reformulation,  distribution 
agreements,  purchase  and  supply 
contracts  with  manufacturers,  and  joint 
product  development  agreements,  have 
limited  entry  of  generic  competition  to 
Ciba's  leading  pre-emergent  grass 
herbicides  and  Sandoz'  leading  post- 
emergent  broadleaf  herbicides. 

Further,  according  to  the  complaint, 
supply  agreements,  joint  product 
development  agreements,  and  joint 
marketing  agreements  among  producers 
of  com  herbicide  increase  coordinated 
interaction  and  the  recognition  of 
mutual  interdependence  among 
competitors  in  each  of  the  relevant 
markets  for  com  herbicide. 

The  complaint  further  alleges  that  the 
proposed  merger  of  Ciba  and  Sandoz 
would  eliminate  Ciba  and  Sandoz  as 
substantial,  independent  competitors; 
eliminate  actual,  direct,  and  substantial 
competition  between  Ciba  and  Sandoz, 
including  the  reduction  in,  delay  of  or 
redirection  of  research  and  development 
projects;  eliminate  the  potential  for 
increased  actual,  direct  and  substantial 
price  competition  and  cause  consumers 
to  pay  higher  prices  for  com  herbicides; 
increase  barriers  to  entry;  increase  the 
level  of  concentration  in  the  com 
herbicide  markets;  increase  the  merged 
firm's  abihty  unilaterally  to  exercise 
market  {Jfewer  in  the  market  for  com 
herbicide  for  post-emergent  control  of 
broadleaf  weeds  by  combining  the  two 
closest  substitutes  in  the  market;  and 
increase  the  likelihood  and  degree  of 
coordinated  interaction  between  or 
among  competitors  in  the  market  for 
com  herbicide  for  pre-emergent  control 
of  grasses. 

The  Order  accepted  for  public 
comment  contains  provisions  that 
would  require  Sandoz  to  divest  its  com 
herbicide  business,  including  Sandoz' 
dicamba  and  dimethenamid  plants  in 
Beaumont,  Texas,  and  United  States  and 
Canadian  assets  to  BASF 
Aktiengesellschaft  ("BASF"),  no  later 
than  ten  days  after  the  Order  becomes 
final,  pursuant  to  an  agreement  between 
Sandoz  and  BASF  for  approximately 
$780  million.  If,  through  no  fault  of 
Sandoz,  BASF  fails  to  acquire  the 
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business,  the  Order  requires  Sandoz  to 
divest  its  com  herbicide  business, 
within  sixty  days  after  the  Order 
becomes  final,  to  an  alternative  acquirer 
approved  by  the  Commission  and  in  a 
manner  that  receives  the  approval  of  the 
Commission,  and  to  divest  such 
additional  ancillar\'  assets  and 
businesses  and  effect  such  arrangements 
as  are  necessary  to  assure  the 
marketability,  independence,  viability 
and  competiveness  of  the  divested 
business.  The  Order  further  provides  for 
appointment  of  a  trust'-e  to  divest 
Sandoz'  agricultural  chemicals  business, 
including  herbicides  and  other 
pesticides,  in  the  event  Sandoz  is 
unable  to  complete  the  required  corn 
herbicide  divestiture  within  the 
specified  period. 

Flea  Control  Products 

According  to  the  proposed  complaint, 
the  proposed  merger  will  have 
anticompetitive  effects  in  the  market  for 
the  research,  development,  manufacture 
and  sale  of  flea  control  products  in  the 
United  States.  Flea  control  products  are 
chemical  products  designed  to  treat  and 
prevent  flea  infestation  in  cats  and  dogs. 
They  are  sold  in  various  forms, 
including  pills,  collars,  shampoos, 
sprays,  and  foggers  and  are  sold  through 
various  channels  of  distribution: 
veterinarians,  pet  specialty  stores,  lawn 
and  garden  centers,  mass 
merchandisers,  and  grocery  stores.  The 
complaint  alleges  that  there  are  no 
economic  substitutes  for  flea  control 
products  for  the  treatment  and 
prevention  of  flea  infestation  in  cats  and 
dogs. 

The  complaint  further  alleges  that  the 
flea  control  products  market  is  a  very 
highly  concentrated  market  that  had 
sales  in  the  U.S.  of  approximately  $400 
million  in  1995.  Ciba  is  the  leading 
developer,  manufacturer  and  seller  of 
flea  control  products,  and  Ciba's  market 
share  is  approximately  50  percent. 
Ciba's  Program"  brand  flea  control 
products  have  a  dominant  share  of  the 
flea  control  products  market.  Sandoz 
ranks  second  in  flea  control  products 
sales  from  sales  of  its  flea  control 
products,  under  the  Vetkem "  and 
Zodiac"  brands,  and  from  sales  of  the 
active  ingredient,  methoprene,  used  by 
other  companies  in  flea  control 
products.  The  complaint  also  alleges 
that,  prior  to  the  merger,  Sandoz  and 
Ciba  were  both  developing  additional 
flea  control  products,  which  likely 
would  be  in  direct  and  substantial 
competition  with  each  others'  products. 

The  proposed  complaint  alleges  that 
entry  into  the  flea  control  products 
market  requires  over  a  decade  for 
chemical  synthesis,  lengthy  clinical 
trials,  data  collection  and  analysis,  and 


expenditures  of  significant  resources 
over  many  years  as  well  as  qualified 
manufacturing  facilities  in  Order  to 
achieve  the  required  EPA  or  FDA 
approvals  for  commercial  sale  of  these 
products.  Once  a  product  is  introduced 
to  the  market,  extensive  sunk  costs  must 
be  incurred  for  advertising  and 
promotion  to  gain  significant  customer 
and  pet  owner  acceptance.  Despite  the 
expiration  of  United  States  patents  on 
methoprene,  the  base  active  ingredient 
used  in  Sandoz'  second  generation  fiea 
control  products,  the  EPA  registrations 
and  proprietan,'  technology  involved  in 
the  production  of  methoprene  have 
prevented  entry  of  generic  competition 
to  Sandoz'  flea  control  products. 

The  complaint  further  alleges  that  the 
proposed  merger  of  Ciba  and  Sandoz 
would  increase  the  merged  firm's  ability 
unilaterall\  to  exercise  market  power  in 
the  flea  control  products  market  by 
combming  the  two  closest  substitutes  in 
the  market.  According  to  the  complaint, 
the  proposed  merger  would  increase  the 
likelihood  of  coordinated  interaction 
between  or  among  competitors  in  the 
flea  control  products  market  and 
eliminate  the  potential  for  actual,  direct 
and  substantial  price  competition 
between  them.  Consumers  would  then 
pay  higher  prices  for  fiea  control 
products  and  would  not  receive  the 
benefits  of  innovation  competition 
among  producers  of  flea  control 
products. 

The  proposed  Order  seeks  to  remedy 
the  anticompetitive  effects  of  the 
proposed  merger  by  requiring  Sandoz  to 
divest  its  flea  control  business  for  the 
United  States  and  Canada.  Under  the 
Order,  the  Sandoz  fiea  control  business 
and  the  Sandoz  Dallas  facility,  which  is 
largely  devoted  to  production  of  fiea 
control  products  for  the  United  States 
and  Canada,  must  be  sold  to  Central 
Garden  and  Pet  Supply  ("Central 
Garden")  within  thirty  days  after  the 
Order  becomes  final  pursuant  to  an 
agreement  between  Central  Garden  and 
Sandoz  that  will  be  modified  to  conform 
to  the  terms  of  the  con.sent  Order 
Altemativelv.  Novartis  is  required  by 
the  Order  to  divest  the  assets  to  an 
alternative  acquirer  that  has  received 
Commission  approval,  within  ninety 
days  after  the  Order  is  final.  The  Order 
further  provides  for  appointment  of  a 
trustee  to  divest  these  assets  in  the  vent 
Sandoz  is  unable  to  complete  the 
required  divestiture  within  the  specified 
period.  Ciba.  Sandoz,  and  Novartis  have 
entered  into  an  agreement  to  hold  these 
assets  separate  from  the  rest  of  Ciba, 
Sandoz.  and  Novartis  pending 
completion  of  the  divestiture 

The  proposed  Order  also  includes  a 
technolog\  transfer  agreement  to  enable 
the  acquirer  to  produce  its  own 


methoprene,  the  principal  active 
ingredient  in  the  products  to  be  sold 
pursuant  to  the  Order,  as  well  as  a 
temporary  supply  agreement  to  provide 
methoprene  to  the  acquirer  until  its  own 
manufacturing  capability  has  achieved 
necessary  government  approvals.  Some 
products  currently  produced  at  the 
Dallas  facility  that  are  manufactured  for 
sale  outside  the  United  States  and 
Canada  may  continue  to  be 
manufactured  for  Sandoz  on  behalf  of 
the  acquirer  for  two  years. 

To  ensure  the  viability  of  the  flea 
products  acquirer,  Novartis  is 
prohibited  from  re-entering  the  U.S. 
market  with  a  methoprene-based  fiea 
control  product  for  six  years  hi 
addition.  Novartis  is  required  under  the 
proposed  Order  to  notify  the 
Commission  if  it  plans  to  acquire  flea 
control  assets  in  the  U.S.  during  the 
next  ten  years. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  its  terms. 
Benjamin  I.  Berman.  * 

Acting  Secretary-. 

Separate  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  Ciba  Geigv 
Limited.  File  No.  961-0055 

The  Commission  today  accepts  a 
proposed  consent  order  for  public 
comment  to  .settle  allegations  that  the 
planned  merger  of  Ciba  Geigy  Ltd.  and 
Sandoz  Ltd.  would  violate  Section  "  of 
the  Clayton  Act  in  certain  agricultural 
chemical,  pet  fiea  control  and  gene 
therapy  markets. 

There  appears  to  be  reason  to  believe 
that  the  proposed  merger  would  be 
unlawful  in  the  corn  herbicide  and  flea 
control  markets  identified  in  the 
complaint  and  that  divestiture  in  each 
market  is  the  appropriate  remedy. 
Because  BASF  makes  and  sells  a 
specialized  com  herbicide,  the  proposed 
divestiture  of  Sandoz's  corn  herbicide 
business  to  BASF  would  not  entirely 
restore  pre-merger  conditions,  but 
BASF's  product  is  sufficiently 
differentiated  from  the  divested  assets 
that  the  minor  overlap  does  not  appear 
to  be  significant. 

It  is  premature,  in  my  view,  to  select 
Central  Garden  and  Pet  Supply  to 
acquire  Sandoz's  flea  control  business, 
bec;ause  the  Commission  has  \  irtually 
no  information  about  Central  beyond 
that  contained  in  the  proposed  order 
and  the  Analysis  To  Aid  Public 
Comment  While  the  early  identification 
of  a  candidate  to  acquire  assets  to  be 
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divested  under  an  order  is  to  be 
preferred  in  order  to  restore  competition 
quickly,  the  Commission  does  not  yet 
have  the  information  to  evaluate  the 
competitive  implications  of  a  proposed 
divestiture  to  Central  Garden  and  Pet 
Supply. 

The  alleged  gene  therapy  markets 
involve  products  now  in  clinical  trials 
and  others  that  appear  to  be  more 
distant  in  time  and  perhaps  more 
speculative.  The  proposed  complaint 
also  alleges  a  technology  market, 
comprising  the  technology  that  firms 
use  to  develop  gene  therapies.  The 
theory  is  that  the  post-merger 
combination  of  Sandoz  and  Ciba  Geigy 
will  control  such  a  critical  mass  of 
proprietary  information  that  its 
incentives  to  cross  license  will  be 
diminished,  either  deterring  entry  or 
raising  the  price  of  it.  I  would  be 
interested  in  public  comment  on  these 
allegations. 

Assuming  a  violation,  it  is  not  entirely 
clear  that  the  proposed  licensing  relief 
is  preferable  or  adequate.  A  divestiture 
is  the  preferred  remedy  in  a  Section  7 
case.  The  proposed  order,  among  other 
things,  requires  a  license  of  the  ex  vivo 
patent,  also  called  the  Anderson  patent, 
which  was  licensed  to  Sandoz  by  the 
National  Institutes  of  Health.  The 
merger  does  not  add  to  the  scope  of  the 
patent  monopoly,  and  I  see  no  basis  in 
the  proposed  complaint  for  this  aspect 
of  the  relief.  Nor  is  there  any  apparent 
reason  why  a  divestiture  in  these 
markets  could  not  be  accomplished.  I 
look  forward  to  reviewing  the  comments 
on  this  issue  as  well. 

[FR  Doc.  97-5  Filed  1-2-97;  8:45  am] 
BILUNQ  OOOe  CTSO-OI-^ 
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QENERAL  ACCOUNTING  OFFICE 

Fefltorei  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 


summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  as  amended,  notice  is 
hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 
will  meet  on  Friday,  January  17,  1997, 
from  9:00  A.M.  to  4:00  P.M.  in  room 
7C13  of  the  General  Accounting  Office 
building,  441  G  St.,  N.W..  Washington. 
D.C. 

The  purpose  of  the  meeting  is  to 
discuss  (1)  comments  received  on  the 
Cost  of  Capital  document,  (2)  social 
insurance,  (3)  Interpretation  follow-up, 
and  (4)  future  agenda  items.  Also,  three 
new  members  will  be  introduced,  who 


will  be  replacing  three  retiring 
members. 

Any  interested  person  may  attend  the 
meeting  is  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Acting  Executive 
Director,  750  First  St.,  N.E.,  Room  1001, 
Washington,  D.C.  20002.  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
•Act.  Pub.  L.  No  S2^63,  Section  10(a)(2),  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  December  30,  1996. 
Wendy  M.  Comes, 

/Acting  Executive  Director 

[FR  D<x:.  97-71  Filed  1-2-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96S-0285] 

Establishment  of  a  Public  Docket  for 
Documents  and  Ottier  Information 
Pertaining  to  Exports  and  Import-for- 
Export  of  Certain  FDA-Regulated 
Products  Under  the  FDA  Export 
Reform  and  Enhancement  Act  of  1996 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
establishment  of  a  public  docket  for 
documents  and  other  information 
pertaining  to  the  export  and  the  import- 
for-export  of  certain  FDA-regulated 
products  (such  as  drugs,  biologies,  and 
devices)  under  the  FDA  Export  Reform 
and  Enhancement  Act  of  1996.  This 
action  will  ensure  that  this  information 
is  equally  available  to  all  interested 
persons  on  a  timely  basis. 
ADDRESSES:  The  public  docket  is 
available  under  the  docket  number 
found  in  brackets  in  the  heading  of  this 
notice  and  is  located  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Farklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  The  pubUc  docket  may  be 
reviewed  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Offic-e  of  Policy  (HF-23), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-3380. 


SUPPLEMENTARY  INFORMATION:  On  April 
26,  1996.  the  President  signed  the  FDA 
Export  Reform  and  Enhancement  Act  of 
1996  (Pub.  L.  104-134)  into  law.  This 
law  significantly  alters  the  statutory 
requirements  for  the  export  of 
unapproved  drugs  (including  biologies 
and  animal  drugs)  and  devices.  The  law 
also  permits  the  importation  of 
components  of  drugs  and  devices  and 
food  additives,  color  additives,  and 
dietary  supplements  into  the  United 
States  if  those  components  are 
incorporated  into  articles  ("iraport-for- 
export")  that  are  exported  in  accordance 
with  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  as  amended. 

On  August  6,  1996,  the  President 
signed  Pub.  L.  104-180,  which 
included,  in  section  603,  minor 
technical  amendments.  The  public  may 
obtain  a  document  that  sets  forth  the 
current  statutory  provisions  (combining 
the  pre-existing  law  with  the 
amendments  made  in  April  and  August 
1996)  on  FDA's  home  page  on  the 
Internet  (wwrw.FDA.gov). 

FDA  employees,  in  the  usual 
discharge  of  their  responsibilities  and  in 
response  to  inquiries  and  requests  from 
companies,  firms,  and  trade 
associations,  often  provide  information 
on  FDA's  export  and  import  activities. 
The  information  provided  often 
addresses  historical  and  current 
information  on  statutory  or  regulatory 
requirements  and  on  current  FDA 
export  and  import  policies  and 
programs. 

To  help  make  information  regarding 
FDA's  interpretation  and 
implementation  of  the  FDA  Export 
Reform  and  Enhancement  Act  of  1996 
available  to  all  interested  persons,  FDA 
has  developed  a  mechanism  for 
providing  public  access  to  relevant 
documents  and  other  information 
created  by  FDA  employees.  Specifically, 
FDA  has  created  a  public  docket  where 
documents,  such  as  letters  on  the  export 
of  unapproved  drugs  for  investigational 
use  and  sent  by  FDA  to  various 
companies  and  trade  associations  and 
guidance  to  field  i>ersonnel  concerning 
procedures  for  articles  imported  for 
manufacturing  and  subsequent  export, 
will  be  maintained.  The  doctunents 
placed  in  the  public  docket  are  not 
intended  to  create  or  confer  any  rights 
for  or  on  any  person  and  do  not  operate 
to  bind  or  othenvise  obligate  or  commit 
FDA  or  the  public  to  the  views 
expressed.  Instead,  the  dociunents 
represent  either  the  agency's  current 
thinking  on  a  particular  issue  at  the  time 
the  document  was  created  or  at  best  the 
best  advice  of  that  employee  at  that  time 
on  the  issue.  (See  21  CFR  10.85(k]). 
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To  ensure  that  the  information  in  the 
public  docket  is  kept  current,  FDA  will 
remove  information  in  the  docket  that  is 
more  than  3  years  old.  FDA  will  review 
the  public  docket  annually  to  determine 
its  usage;  if  FDA  determines  that  it  is 
not  being  used,  FDA  will  discontinue  its 
use. 

The  public  docket  is  available  for 
public  review  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  '^' 

Dated:  December  23,  1996. 
WUliam  K.  Hubbard, 

Assocmte  Commissioner  for  Policy 

Coordination. 

|FR  Doc.  96-35  Filed  1-2-96;  8:45  am) 

BILUNG  CODE  416(M)1-F 


Product,  Establishment,  and  Biologies 
License  Applications,  Refusal  to  File; 
Meeting  of  Oversight  Committee; 
Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  December  19.  1996  (61  FR 
67020).  The  document  announced  a 
meeting  of  the  FDA  standing  oversight 
committee  in  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  that 
conducts  a  periodic  review  of  CBER's 
use  of  its  refusal  to  file  (RTF)  practices 
on  product  license  applications, 
establishment  license  applications,  and 
biologies  license  applications.  The 
agency  inadvertently  omitted  two 
sentences  This  document  corrects  that 
error. 

DATES:  The  meeting  will  be  held  on 
January  7.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  loy 
A.  Cavagnaro.  Center  for  Biologies 
Evaluation  and  Research  (HFM^).  Food 
and  Drug  Administration,  1401 


Rockville  Pike,  Rockville,  MD  20852- 
1448,301-594-3079. 

In  FR  Doc.  96-32272,  appearing  on 
page  67020  in  the  Federal  Register  of 
Thursday,  December  19,  1996,  the 
following  correciion  is  made:  On  page 
67020.  in  the  2d  column,  under  the    , 
■SUPPLEMENTARY  INFORMATION  caption,  in 
the  3d  paragraph,  in  the  11th  line,  the 
sentences  "If  there  are  no  RTF  decisions 
to  review,  however,  the  meeting  may  be 
cancelled.  Publication  of  any  meeting 
cancellation  wTH  be  made  only  as  time 
permits."  are  added  at  the  end  of  the 
paragraph. 

Dated:  December  23.  1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination 

[FR  Doc  97-91  Filed  1-2-97,  8:4,5  ami 

BILLING  CODE  41S0-01-F 

[Docket  Nos.  96N-0325  and  96N-0335] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice 

SUMMARY:  The  Food  and  Drug 
.administration  (FDA)  is  announcing 
that  the  reinstatement  of  four  coilection<; 
of  information  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995.  This  document  announces 
the  OMB  approval  numbers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R  Wolff.  Office  of  Information 
Resources  Management  (HFA-80).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  rm.  16B-19.  Rockville.  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  29.  1996  (61 
FR  55805  and  55807).  the  agency 
announced  that  the  following  proposed 
information  collections  had  been 


submitted  to  OMB  for  review  and 
clearance: 

1,  Food  Canning  Establishment 
Registration.  Process  Filing  and 
Recordkeeping  for  Acidified  Foods  and 
Thermally  Processed  Low-Acid  Foods 
in  Hermeticallv  Sealed  Containers — (21 
CFR  108.25(c)(1).  (c)(2).  (d),  (e),  (f).  and 
(g);108.35(c)(l).(c)(2).  (d),  (e).(n.  and 
(h);  113.60(c):  113.83:  113.87;  113.89; 
113.100;  114.80(b);  114.89;  and 
114.100(a)  through  (d)); 

2  Temporarv  Marketing  Permit 
Applications-^(21  CFR  130.17(c)  and 
(i)): 

3.  State  Petitions  for  Exemption  From 
Preemption— (21  CFR  100.1(d));  and 

4.  State  Enforcement  Notification — 
(21  CFR  100.2(d)). 

In  accordance  with  the  Papenvork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  OMB  has  approved  the 
reinstatement  of  the  information 
collections  and  has  assigned  OMB 
control  numbers  as  follows: 

For  Food  Canning  Establishment 
Registration,  Process  Filing  and 
Recordkeeping  for  Acidified  Foods  and 
Thermally  Processed  Low-Acid  Foods 
in  Hermetically  Sealed  Containers,  OMB 
has  approved  the  reinstatement  and 
assigned  OMB  control  number  0910- 
0037  The  approval  expires  on 
November  30,  1999, 

For  Temporary  Marketing  Permit 
Applications,  OMB  has  approved  the 
reinstatement  of  the  information 
collection  and  assigned  OMB  control 
number  0910-0133  The  approval 
expires  on  November  30.  1999, 

For  State  Petitions  for  Exemption 
Prom  Preemption.  OMB  has  approved 
the  reinstatement  of  the  information 
collection  and  assigned  OMB  control 
number  0910-0277,  The  approval 
expires  on  November  30.  1999, 

For  State  Enforcement  Notification, 
OMB  has  approved  the  reinstatement  of 
the  information  collection  and  assigned 
OMB  control  number  0910-0275  The 
approval  expires  on  November  30.  1999. 
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Under  5  CFR  1320.5(b),  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Dated:  December  23.  1996. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordmation. 

(FR  Doc.  97-36  Filed  1-02-96;  8:45  am) 

BiLUNG  CODE  41S(M>1-F 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  tor  Federal 
Agencies,  and  Laboratories  That  Have 
WittKJrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA.  HHS). 
ACTKDN:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laborator\-  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  MfS. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  Room  13A-54,  5600  Fishers 
Lane,  Rockville.  Maryland  20857;  Tel  • 
(301)443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71   Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 


conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly;  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc..  624 
Grassmere  Park  Rd..  Suite  21, 
Nashville,  TN  37211,  615-331-5300 
Alabama  Reference  Laboratories.  Inc., 
543  South  Hull  St..  Montgomery.  AL 
36103.  800-541-4931  /  334-263-5745 
American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr.,  Chantilly.  VA 
22021. 703-802-6900 
Associated  Pathologists  Laboratories, 
Inc..  4230  South  Burnham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412.  702- 
733-7866  /  800-433-2750 
Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP).  500  Chipeta 
Way,  Salt  Lake  City.  UT  84108.  801- 
583-2787  /  800-242-2787 
Baptist  Medical  Center— Toxicology 
Laboratory,  9601  1-630,  Exit  7.  Little 
Rock,  AR  72205-7299.  501-227-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 
Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Dr.,  Brown  Deer,  WI  53223, 
414-355-4444  /  800-877-7016 
Cedars  Medical  Center,  Department  of 
Pathology.  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5784 
Centinela  Hospital  Airport  Toxicology 
Laboratory.  9601  S.  Sepulveda  Blvd.. 
Los  Angeles.  CA  90045,  310-215- 
6020 
Clinical  Reference  Lab,  8433  Quivira 
Rd..  Lenexa,  KS  66215-2802,  800- 
445-6917 
CompuChem  Laboratories.  Inc.,  1904 
Alexander  Drive,  Research  Triangle 
Park.  NC  27709,  919-549-8263  /  800- 
833-3984  (Formerly:  CompuChem 
Laboratories,  Inc.,  A  Subsidiary  of 
Roche  Biomedical  Laboratory,  Roche 
CompuChem  laboratories.  Inc  .  A 
Member  of  the  Roche  Group) 
Cox  Health  Systems.  Department  of 
Toxicology,  1423  North  Jefferson 
Ave  ,  Springfield.  .MO  65802.  800- 


876-3652  /  417-269-3093  (formerly; 
Cox  Medical  Centers) 
Dept,  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL.  P.O.  Box 
88-6819.  Great  Lakes,  IL  60088-6819, 
847-688-2045  /  847-688-1171 
Diagnostic  Services  Inc.,  dba  DSI,  4048 
Evans  Ave.,  Suite  301.  Fort  Mvers,  FL 
33901.  941-118^700  /  800-7'35-5416 
Doctors  Laboratory,  Inc.,  P.O.  Box  2658 
2906  Julia  Dr.,  Valdosta,  GA  31604 
912-244-4468 
DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104, 
800-898-0180  /  206-386-2672 
(formerly;  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof.  Division  of 
Laboratory  of  Pathology  of  Seattle, 
Inc) 
DrugScan.  Inc.,  P.O.  Box  2969.  1119 
Meams  Rd.,  Warminster.  PA  18974. 
215-674-9310 
ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr..  Oxford,  MS  38655.  601-236- 
2609 
General  Medical  Laboratories.  36  South 
Brooks  St.,  Madison,  WI  53715,  608- 
267-6267 
Harrison  Laboratories,  Inc,  9930  W. 
Highway  80,  Midland,  TX  79706, 
800-725-3784/915-563-3300 
(formerly;  Harrison  &  Associates 
Forensic  Laboratories) 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229, 
513-569-2051 
LabOne,  Inc,  8915  Lenexa  Dr.,  Overland 
Park,  Kansas  66214.  913-688-3927/ 
800-728-4064  (formerly;  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 
Laboratory  Corporation  of  America 
Holdings.  69  First  Ave.,  Raritan.  NJ 
08869,  800-437-4986  (Formerly: 
Roche  Biomedical  Laboratories^  Inc.) 
Laboratory  Specialists,  Inc.,  113  Jarrell 
Dr..  Belle  Chasse.  LA  70037,  504- 
392-7961 
Marshfield  Laboratories,  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734/800-331-3734 
MedExpress/National  Laboratory 
Center.  4022  Willow  Lake  Blvd.. 
Memphis,  TN  38118.  901-795-1515/ 
800-526-6339 
Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology. 
3000  Arlington  Ave.,  Toledo.  OH 
43614,419-381-5213 
Medlab  Clinical  Testing.  Inc.,  212 
Cherry  Lane,  New  Castle.  DE  19720, 
302-655-5227 
MedTox  Laboratories,  Inc..  402  W. 
County  Rd.  D,  St.  Paul,  MN  55112, 
800-832-3244/612-636-7466 
Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and 
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Laboratory  Medicine,  1701  N.  Senate 

Blvd..  Indianapolis,  IN  46202,  317- 

929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory  221  N.E.  Glen  Oak  Ave.. 

Peoria,  IL"61636,  800-752-1835/309- 

671-5199 
MetroLab-Legacv  Laboratorv  Ser\ices, 

235  N.  Graham  St..  Portland,  OR 

97227,  503^13-4512,  800-237- 

78081x4512) 
Minneapolis  Veterans  Affairs  Medical 

Center,  Forensic  Toxicology 

Laboratory,  1  Veterans  Drive. 

Minneapolis,  Minnesota  55417,  612- 

72.5-2088 
National  Toxicology  Laboratories,  Inc., 

1100  California  Ave..  Bakersfield,  CA 

93304.805-322-4250 
Northwest  Toxicology.  Inc.,  1141  E. 

3900  South,  Salt  Lake  Citv.  LIT  84124, 

800-322-3361 
Oregon  Medical  Laboratories,  P.O.  Box 

972,  722  East  11th  Ave.,  Eugene,  OR 

97440-0972, 541-687-2134 
Pathology  Associates  Medical 

Laboratories,  East  11604  Indiana. 

Spokane, VVA  99206.  509-926-2400/ 

800-541-7891 
PharmChem  Laboratories.  Inc..  1505-A 

O'Brien  Dr.,  Menlo  Park.  CA  94025, 

415-328-6200/800-446-5177 
PharmChem  Laboratories.  Inc..  Texas 

Division.  7606  Pebble  Dr.,  Fort  Worth. 

TX  76118.  817-595-0294  (formerly: 

Harris  Medical  Laboratory') 
Physicians  Reference  Laboratorv.  7800 

West  110th  St.,  Overland  Park,  KS 

66210.  913-338-^070/800-821-3627 
Poisonlab,  Inc..  7272  Clairemont  Mesa 

Blvd..  San  Diego.  CA  92111,  619-279- 

2600/800-882-7272 
Premier  Analytical  L,aboratories,  15201 

I-IO  East,  Suite  125,  Channelvievk-.  TX 

77530,  713-457-3784/800-888-4063 

(formerly:  Drug  Labs  of  Texas) 
Presbyterian  Laboratory  Services.  1851 

East  Third  Street.  Charlotte,  NC 

28204, 800-473-6640 
Puckett  Laboratorv.  4200  Mamie  St.. 

Hattiesburgh,  MS  39402.  601-264- 

3856/800-644-8378 
Quest  Diagnostics  Incorporated,  4770 

Regent  Blvd.,  Irving.  TX  75063,  800- 

526-0947/972-916-3376  (formerly: 

Damon  Clinical  Laboratories,  Damon/ 

MetPath,  CORNING  Clinical 

Laboratories) 
Quest  Diagnostics  Incorporated,  875 

Greentree  Rd..  4  Parkway  Ctr.. 

Pittsburgh,  PA  15220-3610,  800-574- 

2474/412-920-7733  (formerly:  Med- 

Chek  Laboratories.  Inc..  Med-Chek/ 

Damon,  MetPath  Laboratories, 

CORNING  Clinical  Laboratories) 
Quest  Diagnostics  Incorporated.  4444 

Giddings  Road.  Auburn  Hills,  Ml 

48326,  810-373-9120  (formerly; 

HealthCare/Preferred  Laboratories, 


HealthCare/MetPath.  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated.  1355 
Mittel  Blvd.,  Wood  Dale,  IL  60191, 
630-595-3888  (formerly:  MetPath, 
Inc.,  CORNING  MetPath  Clinical 
Laboratories.  CORNING  Clinical 
Laboratories  Inc.) 

Quest  Diagnostics  Incorporated,  2320 
Schuetz  Rd.,  St.  Louis.  MO  63146, 
800-288-7293/314-991-1311 
(formerly:  Metropolitan  Reference 
Laboratories,  Inc..  CORNING  Clinical 
Laboratories.  South  Central  Division) 

Quest  Diagnostics  Incorporated.  One 
Malcolm  Ave..  Teterboro.  N]  07608. 
201-393-5590  (formerly:  MetPath. 
Inc..  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratory) 

Quest  Diagnostics  Incorporated,  1901 
Sulphur  Spring  Rd..  Baltimore.  MD 
21227,  410-536-1485  (formerly; 
Maryland  Medical  Laboratory,  Inc., 
National  Center  for  Forensic  Science. 
CORNING  National  Center  for 
Forensic  .Science) 

Quest  Diagnostics  Incorporated.  7470 
Mission  Valley  Rd..  San  Diego,  CA 
P2108-4406.  800-446-^728/619-686- 
3200  (formerly:  Nichols  Institute. 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT).  CORNING  Nichols 
Institute,  CORNING  Clinical 
Laboratories) 

Scientific  Testing  Laboratories,  Inc..  463 
Southlake  Blvd..  Richmond.  VA 
23236.804-378-9130 

Scott  &  White  Drug  Testing  Laboratory, 
600  S.  25th  St..  Temple,  TX  76504, 
800-749-3788 

S.E.D.  Medical  Laboratories.  500  Walter 
NE.  Suite  500.  Albuquerque,  NM 
87102,  505-72 7-8800/800-999-LABS 

Sierra  Nevada  Laboratories,  Inc..  888 
Willow  St..  Reno.  NV  89502.  702- 
334-3400 

SmithKline  Beecham  Clinical 
Laboratories.  7600  Tyrone  Ave..  Van 
Nuvs,  CA  91405.  818-989-2520/800- 
877-2520 

SmithKline  Beecham  Clinical 
Laboratories.  801  East  Dixie  Ave.. 
Leesburg.  FL  34748.  352-787-9006 
(formerly:  Doctors  &  Physicians 
Laboratory) 

SmithKline  Beecham  Clinical 
Laboratories,  3175  Presidential  Dr.. 
Atlanta,  GA  30340.  770-452-1590 
(formerly:  SmithKline  Bio-Science 
Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  506  E.  State  Pkwy.. 
Schaumburg.  IL  60173.  847-447- 
4379/800-447-4379  (formerly: 
International  Toxicology  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories.  400  Egypt  Rd.. 
Norristown,  PA  19403.  800-523- 


0289/610-631-4600  (formerly: 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories.  8000  Sovereign  Row, 

Dallas,  TX  75247.  214-638-1301 

(formerly;  SmithKline  Bio-5>cience 

Laboratories) 
South  Bend  Medical  Foundation.  Inc.. 

530  N.  Lafayette  Blvd..  South  Bend. 

IN  46601.  219-234-4176 
Southwest  Laboratories,  2727  W. 

Baseline  Rd.  Suite  6.  Tempe.  KL 

85283.  602^38-8507 
St  Anthony  Hospital  (Toxicology 

Laboraton  ).  PO  Box  205,  lOO'o  N. 

Lee  St..  Oklahoma  City.  OK  73102, 

405-272-7052 
Toxicology  &  Drug  Monitoring 

Laborator\-.  University  of  Missouri 

Hospital  &  Clinics.  2703  Clark  Lane, 

Suite  B.  Lower  Level.  Columbia.  MO 

65202. 573-882-1273 
Toxicology  Testing  Ser\ice.  Inc.,  5426 

N.W.  79th  Ave..  Miami.  FL  33166. 

305-593-2260 
TOXWORX  Laboratories.  Ini...  6160 

Variel  .\ve  ,  Woodland  Hills.  CA 

91367.  BlB-226^373/800-966-2211 

(formerly:  Laboratory  Specialists.  Inc.; 

.Abu.sed  Drug  Laboratories;  MedTox 

Bio-Analytical,  a  Division  of  MedTox 

Laboratories.  Int  1 
LTNTLAB,  18408  Oxnard  St  ,  Tarzana 

QJ\  91356.  800-492-0800/818-996- 

7300  (formerly:  .MetWest-BPL 

Toxicology  Laboratory) 
UTMB  Pathology-Toxicology 

Laboratory,  University  of  Texas 

Medical  Branch.  Clinical  Chemistry 

Division.  301  University  Boulevard. 

Room  5.158.  Old  John  .Sealy. 

Galveston.  TX  77555-0551.  409-772- 

3197 
Richard  Kopanda. 

f.vpculne  Officer.  Substance  Abuse  and 
Mental  Health  Senices  Administration. 
IFR  Doc  9--109  Filed  1-2-9-;  8  45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
pocket  No.  FR-42OO-N-01) 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Office  of  .administration.  HLTD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  belo.v 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Papenvork 
Reduction  Act  The  Department  is 
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soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February  3, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
0MB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F,  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
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The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
mimber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  infonnation  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 


Dated:  December  24, 1996. 
Kay  Weaver, 

Acting  Director.  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Customer 
Satisfaction  Survey. 

Office:  Government  National 
Mortgage  Association. 

OMB  Approval  Number:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
purpose  of  this  information  collection 
will  be  to  evaluate  existing  Government 
National  Mortgage  Association  (Ginnie 
Mae)  services  and  programs.  This 
request  to  conduct  the  Ginnie  Mae 
customer  satisfaction  survey  is  in 
response  to  Executive  Order  12862  on 
.setting  customer  driven  standards.  The 
survey  will  be  used  to  evaluate  what 
benefits  would  be  needed  to  understand 
and  satisfy  the  customers. 

Form  Number:  None. 

Respondents:  Not-For-Frofit 
Institutions  and  State,  Local,  or  Tribal 
government 

Frequency  of  Submission:  One-Time. 

Reporting  Burden: 


Number  of 
respondents 


Frequerx;y  of 
response 


Survey 


Hours  per 
response 


Burden 
tiours 


520 


.25 


130 


Total  Estimated  Buden  Hours:  130. 

Status:  New. 

Contact:  Sonva  Suarez,  HUD,  (202) 
708-2772  X4772,  Joseph  F.  Lackey,  Jr 
OMB,  (202)  395-7316. 

Dated;  Decemt)er  24,  1996 
[PR  Doc,  97-17  Filed  1-2-97;  8:45  ami 

BILUNQ  COOC  421(M)1-M 


Pocket  No.  FR-4124-N-19] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Communitv  Plannmg  and 
Development,  HUD. 
ACTION:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256. 
451  Seventh  Street  SW,  Washington,  DC 


20410:  telephone  (202)  708-  1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-758H. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No  88-2503-OG  (D.D.C).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  December  27.  1996. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development 

IFR  Doc  97-26  Filed  1-2-97;  8:45  am) 

WLUMG  COOE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Subsistence  Resource  Commission 
Meeting 

SUMMARY:  The  Superintendent  of  Lake 
Clark  National  Park  and  the  Chairperson 
of  the  Subsistence  Resource 
Commission  for  Lake  Clark  National 
Park  announce  a  forthcoming  meeting  of 
the  Lake  Clark  National  Park 
Subsistence  Resource  Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Chairman's  welcome. 

(2)  Introduction  of  Commission 
members  and  guests. 

(3)  Review  agenda. 

(4)  Approval  of  minutes  of  last 
meeting. 

(5)  Old  business: 

a.  Update  of  roster  regulation. 

(6)  New  business: 

a.  Discussion  of  Commission 
appointments. 

b.  Review  of  1997-98  proposals  to 
change  federal  subsistence  regulations. 

c.  Discussion  of  NPS  position  paper. 

(7)  Agency  and  public  comments. 


UMI 
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(8)  Determine  time  and  date  of  next 
meeting. 

(9)  Adjourn. 

DATE:  The  meeting  will  be  held 
Wednesday,  January  15. 1997.  The 
meeting  will  begin  at  10  a.m.  and 
conclude  around  5  p.m. 
LOCATION:  The  meeting  will  be  held  at 
the  Lake  Clark  National  Park  Visitor 
Center,  Port  Alsworth.  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Pierce,  Superintendent,  Lake  Clark 
National  Park  and  Preserve,  4230 
University  Drive.  #311,  Anchorage, 
Alaska  99508.  Phone  (907) 271-3751. 
SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Public  Law  96-487, 
and  operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paul  R.  Anderson, 
Acting  Field  Director. 
[FR  Doc.  97-68  Filed  1-2-97;  8:45  ami 

BILLING  CODE  4310-7(MM 


DEPARTMENT  OF  JUSTICE 
Federal  Bureau  of  Investigation 
DNA  Advisory  Board  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  that  the  DNA  Advisory 
Board  (DAB)  will  meet  on  January  13, 
1997,  from  10:00  am  until  5:00  pm  at 
The  Crystal  Gateway  Marriott,  1700 
Jefferson  Davis  Highway.  Arlington. 
Virginia  22202.  All  attendees  will  be 
admitted  only  after  displaying  personal 
identification  which  bears  a  photograph 
of  the  attendee. 

The  DAB's  scope  of  authority  is:  To 
develop,  and  if  appropriate,  periodically 
revise,  recommended  standards  for 
quality  assurance  to  the  Director  of  the 
FBI,  including  standards  for  testing  the 
proficiency  of  forensic  laboratories,  and 
forensic  analysts,  in  conducting  analysis 
of  DNA;  To  recommend  standards  to  the 
Director  of  the  FBI  which  specify 
criteria  for  quality  assurance  and 
proficiency  tests  to  be  applied  to  the 
various  types  of  DNA  analysis  used  by 
forensic  laboratories,  including 
statistical  and  population  genetit»s 
issues  affecting  the  evaluation  of  the 
frequency  of  occurrence  of  DNA  profiles 
calculated  from  pertinent  population 
database(s):  To  recommend  standards 
for  acceptance  of  DNA  profiles  in  the 
FBI's  Combined  DNA  Index  System 
(CODIS)  which  take  account  of  relevant 
privacy,  law  enforcement  and  technical 


issues;  and.  To  make  recommendations 
for  a  system  for  grading  proficiency 
testing  performance  to  determine 
whether  a  laboratory  is  performing 
acceptably. 

The  topics  to  be  discussed  at  this 
meeting  include:  a  review  of  minutes 
from  the  June  1996  meeting;  a  review  of 
DAB  Calendar  of  Events  through  March 
1997:  a  review  and  discussion  of 
outstanding  standards  from  last  meeting 
and  standards  referred  for  further  detail; 
a  presentation  by  the  American  Society 
of  Crime  Lab  Directors;  and  a 
presentation  concerning  the  National 
Forensic  Science  Training  Center, 

The  meeting  is  open  to  the  public  on 
a  first -come,  first  seated  basis.  Anyone 
wishing  to  address  the  DAB  must  notify 
the  Designated  Federal  Employee  (DFE) 
in  writing  at  least  twenty-four  hours 
before  the  DAB  meets.  The  notification 
must  include  the  requestor's  name. 
organizational  affiliation,  a  short 
statement  describing  the  topic  to  be 
addressed,  and  the  amount  of  time 
requested.  Oral  statements  to  the  DAB 
will  be  limited  to  five  minutes  and 
limited  to  subject  matter  directly  related 
to  the  DAB's  agenda,  unless  otherwise 
permitted  by  the  Chairman. 

Any  member  of  the  public  may  file  a 
written  statement  for  the  record 
concerning  the  DAB  and  its  work  before 
or  after  the  meeting.  Written  statements 
for  the  record  will  be  furnished  to  each 
DAB  member  for  their  consideration 
and  will  be  included  in  the  official 
minutes  of  a  DAB  meeting.  Written 
statements  must  be  type-written  on  SW 
X  11"  xerographic  weight  paper,  one 
side  only,  and  bound  only  by  a  paper 
clip  (not  stapled).  All  pages  must  be 
numbered.  Statements  should  include 
the  Name.  Organizational  Affiliation. 
Address,  and  Telephone  number  of  the 
author(s).  Written  statements  for  the 
record  will  be  included  in  minutes  of 
the  meeting  immediately  following  the 
receipt  of  the  written  statement,  unless 
the  statement  is  received  within  three 
weeks  of  the  meeting.  L'nder  this 
circumstance,  the  written  statement  will 
be  included  with  the  minutes  of  the 
following  meeting.  Written  statements 
for  the  record  should  be  submitted  to 
the  DFE. 

Inquiries  mav  be  addressed  to  the 
DFE.  Dr.  Randall  S.  Murch,  Chief, 
Scientific  Analysis  Section.  Laboratory 
Division.  Tenth  Street  Northwest. 
Washington.  D.C.  20535,  (202)  324- 
4416.  FAX  (202)  324-1462. 


Dated:  December  24,  1996 

Randall  S.  Murch, 

Chief.  Scientific  Analysis  Section.  Federal 
Bureau  of  Inwstigatinn 

|FR  Do<:  97-86  Filed  1-2-97.  8:45  am) 

BILUNG  CODE  4410-02-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretar\  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  275a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
pavment  of  wages  determined  to  be 
prevailing  bv  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  .^ct. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notic:e  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delav 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
\'olume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 
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General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordinglv,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  mav  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  N.W.,  Room  S-,3014, 
Washington,  DC,  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 


New  York 
NY960004  (March  15,1996) 
NY960OO5  (March  15,  1996] 
NY960008  (March  15.  1996) 
NY960010  (March  15,  1996) 
NY960013(March  15.  1996) 
NY960018(March  15  1996) 
NY960019  (March  15.  1996) 
.'VY96O026  (March  15.  1996) 
Nry960033  (March  15,  1996] 
NY960039  (March  15.  1996) 
N'Y960CM0  (March  15.  1996) 
NY960045(March  15  1996) 
NY960O48  (.March  15,  1996) 
NY960O49  (March  15.  1996) 
.MY960050  (March  15,1996) 


NY960O51  (March  15, 1996) 
NY960067  (March  15,  1996) 
NY960O75  (March  15,  1996) 

Volume  II 

Pennsvlvania 
PA960004  (March  15,  1996) 
PA960042  (March  15,  1996) 

Volume  III 

Georgia 
GA960003  (March  15,  1996) 
GA960004  (March  15.  1996) 
GA960O22  (March  15,  1996) 
GA960023  (March  15,  1996) 
GA960031  (March  15,  1996) 
GA960032  (March  15.  1996) 
GA960033  (March  15.  1996) 
GA960044  (March  15.  1996) 
GA960O50  (March  15.  1996) 
GA960065  (March  15,  1996) 
GA960073  (March  15,1996) 
GA960084  (March  15,  1996) 
GA960085  (March  15,  1996) 
GA960086  (March  15,  1996) 
GA960087  (March  15,  19961 
GA960088  (March  15.  1996) 

Volume  rV 

Michigan 
MI960001  (March  15, 1996) 
MI96(X)02  (March  15.  1996) 
MI 960030  (March  15,  1996) 
MI960062  (March  15,  1996) 

Volume  V 

Nebraska 
NE960001  (March  15, 
NE960003  (March  15, 
NE960005  (March  15. 
NE960007  (March  15, 
NE960010  (March  15, 
NE960O11  (March  15, 
NE960038  (March  15, 
NE960058  (March  15, 
NE960059  (March  15. 


1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 
1996) 


Volume  VI 
California 
CA960001  (March  15,  1996) 
CA960O02  (March  15,  1996) 
CA960027  (March  15,  1996) 
CA960028  (March  15,  1996) 
CA960031  (March  15.  1996) 
CA960032  (March  15,  1996) 
CA960033  (March  15,  1996) 
CA 960034  (March  15,  1996) 
CA960035  (March  15,  1996) 
CA960036  (March  15,  1996) 
CA960037  (March  15,  1996) 
C^ 960038  (March  15,1996) 
CA960039  (March  15,  1996) 
CA960040  (March  15,  1996) 
CA960041  (March  15.  1996) 
CA960042  (March  15,  19%) 
CA960047  (March  15,  1996) 
CA960069  (April  12.  1996) 
CA960100  (December  27,  1996) 
CA960105  (December  27,  19%) 
CA%0109  (December  27,  19%) 
CA9601 10  (December  27,  19%) 

Idaho 
ID960001  (March  15,  19%) 
ID%0003  (March  15,  19%) 
ID%0014  (March  15   1996) 

Montana 


MT%0001  (March  15,  1996) 
Washington 

WA960005  (March  15,  1996) 
Wyoming 

WY960OO4  (March  15,  1996) 

WY960O09  (March  15.  1996) 

WY960021  (March  15,  1996) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers' 

Signed  at  Washington.  D.C.  this  26th  dav 
of  December  1996 
Philip  I.  Gloss. 

Chief,  Branch  of  Construction  Wage 

Determinations. 

(FR  Doc  97-25  Filed  1-2-97;  8:45  am) 

BILUNG  COD6  4510-27-M 


Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

This  notice  amends  a  petition 
document  listed  below  to  include  the 
mandatory  safety  standard.  This 
document  was  published  in  the  Federal 
Register  on  December  4,  1996  (61  FR 
64374).  The  standard  was  inadvertently 
left  out  of  the  previous  notice. 
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Mountain  Coal  Company  (Correction) 

[Docket  No.  M-9&-104-C] 

Mountain  Coal  Company,  P.O.  Box 
591,  Somerset,  Colorado  81434  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.503)  (permissible  electric 
face  equipment;  maintenance)  to  its 
West  Elk  Mine  (I.D.  No.  05-03672) 
located  in  Gunnison  Coimty,  Colorado. 
The  petitioner  proposes  to  use  1,100  feet 
of  2/0,  type  SHD-^GC  cable  on 
continuous  miners,  1,000  feet  of  #2,  type 
GC  cable  on  roof  bolters,  and  1,000  feet 
of  #2,  type  SHD-GC  cable  on  auxiliary 
face  fans.  The  petitioner  states  that  the 
maximum  circuit  breaker  instantaneous 
settings  for  the  cables  would  be  1,500 
amperes,  800  amperes  and  800  amperes 
respectively.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

The  following  parties  have  filed  the 
petitions  listed  below  to  modify  the 
application  of  mandatory  safety 
standards  under  section  101(c)  of  the 
Federal  Mine  Safetv  and  Health  Act  of 
1977. 

1.  Minton  Hickory  Coal  Company 

[Docket  No.  M-9&-143-C] 

Minton  Hickor\'  Coal  Company,  P.O. 
Box  1733,  Corbin,  Kentucky  40702  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(f)(4)(i) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Mine  No.  9  (I.D.  No.  15- 
17691)  located  in  Knox  County, 
Kentucky.  The  petitioner  proposes  to 
install  two  five  pound  or  one  ten  pound 
portable  fire  extinguisher  in  the  operator 
deck  of  each  Mescher  Tractor  operated 
at  the  mine;  to  have  the  fire  extinguisher 
readily  accessible  to  the  operator;  and  to 
have  tie  equipment  operator  inspect 
each  fire  extinguisher  daily  prior  to 
entering  the  escapeway.  The  petitioner 
asserts  that  this  petition  is  based  on  the 
safety  of  the  miners  involved  at  the 
mine. 

2.  Minton  Hickory  Coal  Company 

[Docket  No.  M-96-144-C] 

Minton  Hickory  Coal  Company,  P.O. 
Box  1733,  Corbin,  Kentucky  40702  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)  to  its  Mine  No.  9  (I.D.  No.  15- 
17691)  located  in  Knox  County, 
Kentucky.  The  petitioner  proposes  to 
use  hand-held  continuous-duty  methane 
and  oxygen  indicators  instead  of 
machine  mounted  methane  monitors  on 
three-wheel  tractors  with  drag  bottom 
buckets.  The  petitioner  asserts  that  this 
petition  is  based  on  the  safety  of  the 
miners  involved  at  the  mine. 


3.  F-M  Coal  Company 

(Docket  No.  M-96-145-C1 

F-M  Coal  Company,  P.O.  Box  1733, 
Corbin,  Kentucky  40702  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.342  (methane  monitors)  to  its  , 
Mine  No.  2  (I.D.  No.  15-17812)  located 
in  Knox  County,  Kentucky.  The 
petitioner  proposes  to  use  hand-held 
continuous-duty  methane  and  oxygen 
indicators  instead  of  machine  mounted 
methane  monitors  on  three-wheel 
tractors  with  drag  bottom  buckets.  The 
petitioner  asserts  that  this  petition  is 
based  on  the  safety  of  the  miners 
involved  at  the  mine. 

4.  F-M  Coal  Company 

[Docket  No.  M-96-146-C1 

F-M  Coal  Company.  P.O.  Box  1733, 
Corbin,  Kentucky  40702  has  filed  a 
petition  to  modify  the  appUcation  of  30 
CFR  75.380(f)(4)(i)  (escapeways; 
bituminous  and  lignite  mines)  to  its 
Mine  No.  2  (I.D.  No.  15-1'812)  located 
in  Knox  County.  Kentucky.  The 
petitioner  proposes  to  install  two  five 
pound  or  one  ten  pound  portable  fire 
extingmsher  in  the  operator  deck  of 
each  Mescher  Tractor  operated  at  the 
mine;  to  have  the  fire  extinguisher 
readily  accessible  to  the  operator;  and  to 
have  the  equipment  operator  inspect 
each  fire  extinguisher  daily  prior  to 
entering  the  escapeway.  The  petitioner 
asserts  that  this  petition  is  based  on  the 
safety  of  the  miners  involved  at  the 
mine. 

5.  Old  Ben  Coal  Company 

[Docket  No.  M-9&-147-C] 

Old  Ben  Coal  Company,  P.O.  Box  456, 
Coulterville,  Illinois  62237  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.900  (low-  and  medium-voltage 
circuits  serving  three-phase  alternating 
current  equipment;  circuit  breakers)  to 
its  Ziegler  No.  11  Mine  (I.D.  No.  11- 
02408)  located  in  Randolph  County, 
Illinois.  The  petitioner  proposes  to  use 
contactors  capable  of  dropping  out  at 
4D-60  percent  the  voltage  loss  on  belt 
starting  equipment  in  the  Mine's  New 
Main  East  and  New  Main  South 
Development  areas  instead  of  using 
undervoltage  release  breakers  for 
imdervoltage  protection.  The  petitioner 
has  outlined  in  the  petition  specific 
procedures  to  be  followed  when 
implementing  its  proposed  alternative 
method.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 


6.  Jim  Walter  Resources,  Inc. 

[Docket  No.  M-96-14&-C] 

fim  Walter  Resources,  Inc.,  P.O.  Box 
133.  Brookwood.  Alabama  35444  has 
filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  No.  7  Mine  (I.D.  No.  01-01401) 
located  in  Tuscaloosa  County.  Alabama. 
The  petitioner  requests  that  Paragraph  9 
of  the  Proposed  Decision  and  Order  for 
granted  petition.  Docket  No.  M-85-0^ 
C.  be  amended  as  follows:  The  high- 
voltage  circuit  from  the  longwall  power 
center  to  the  longwall  controller  shall  be 
provided  with  short  circuit  protection 
set  at  not  more  than  2.500  amperes  or 
the  value  of  current  indicated  in  the 
longwall  approval  plan.  A  time  delay  of 
not  more  than  0.25  second  shall  be 
permitted  for  coordination  with 
downstream  short-circuit  protection 
devices  or  the  time  delay  specified  in 
the  Longwall  Approval  Plan.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Eighty-Four  Mining  Company 

[Docket  No.  M-96-149-C 

Eighty-Four  Mining  Company,  P.O. 
Box  729,  Indiana,  Pennsylvania  15701 
has  filed  a  petition  to  modif>'  the 
apphcation  of  30  CFR  75.507  (power 
connection  points)  to  its  Mine  No.  84 
(I.D.  No.  36-00958)  located  in 
Washington  County,  Pennsylvania.  The 
petitioner  proposes  to  use  non- 
permissible  submersible  pumps  to 
dewater  a  sump  in  which  it  is  installed. 
The  petitioner  states  that  the  pumps 
would  be  operated  on  a  480-volt  three- 
phase  alternating-current  electrical 
power  circuit  with  power  suppfied  from 
a  resistor  grounded  wye  transformer  and 
protected  with  a  line  power  ground 
fault,  pilot  combination  unit.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatorv'  standard. 

8.  Eighty-Four  Mining  Company 

[Docket  No.  M-96-150-C] 

Eighty-Four  Mining  Company,  P.O. 
Box  729,  Indiana.  Permsylvania  15701 
has  filed  a  petition  to  modif\'  the 
apphcation  of  30  CFR  75.512  (electrical 
equipment)  to  its  Mine  No.  84  (I.D.  No. 
36-00958)  located  in  Washington 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  non-permissible 
submersible  pumps  to  dewater  a  sump 
in  which  it  is  installed.  The  petitioner 
states  that  the  pumps  would  be  operated 
on  a  480-volt  three-phase  alternating- 
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current  electrical  power  circuit  with 
power  supplied  from  resistor  grounded 
wye  transformer  and  protected  with  a 
line  power  ground  fault,  pilot 
combination  unit.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatorv  standard. 
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9.  Costain  Coal.  Inc. 
[Docket  No.  M-96-151-CI 

Costain  Coal,  Inc.,  P.O.  Box  448,  Clay, 
Kentucky  42404  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.312(d)  (main  mine  fan  and 
examinations  and  records)  to  its 
VVheatcroft  Mine  (I.D  No.  15-13920) 
and  its  Baker  Mine  (I.D.  No.  15-14492) 
both  located  in  Webster  County, 
Kentucky.  The  petitioner  proposes  to 
test  the  automatic  closing  doors  every 
thirty-one  (31)  days  by  de-energizing  the 
operating  fan  along  with  simultaneously 
starting  the  idle  fan  and  then  observe 
the  previously  operating  fan  for  proper 
operation  as  the  previously  idle  fan 
powers  up  and  maintains  ventilation 
without  materially  affecting  the  system 
The  petitioner  states  that  both  fans 
would  be  set  up  with  the  same  blade 
setting  and  a  visual  indicator  that  shows 
when  the  anti-reversal  doors  are  open  or 
closed;  and  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

10.  Road  Fork  Development  Company 

(Docket  No.  M-96-152-C1 

Road  Fork  Development  Company. 
P.O.  Bo.x  565,  Matewan.  West  Virginia 
25678  has  filed  a  petition  to  modifv  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Calloway  Mine  (ID. 
No.  15-17252):  its  Pegs  Branch  Mine 
(I.D.  No.  15-17541);  its  Bumwell  Energv 
Mine  (I.D.  No.  15-l6599);  and  its  Extra' 
Energy  Mine  (I.D.  No.  1.5-15386)  all 
located  in  Pike  County.  Kentucky  The 
petitioner  proposes  to  use  permanently 
in-stalled,  spring-loaded  locking  devices 
to  secure  battery  plugs  on  mobile 
equipment  to  prevent  unintentional 
loosening  of  the  battery  plugs  from 
battery  receptacles  and  to  eliminate  the 
hazards  a.ssociated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 


protection  as  would  the  mandatory 
standard. 

11.  Bo<jne  Resources,  Inc. 
[Docket  No.  M-96-153-CI 

Boone  Resources.  Inc.,  1051  Oak 
Mountain  Drive,  Pelham,  Alabama 
35124  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  (air 
courses  and  belt  haulage  entries)  to  its 
Boone  No.  1  Mine  (I.D.  No.  01-02908) 
located  in  Shelby  County,  Alabama.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  the  use  of  belt  air  to 
provide  ventilation  for  the  sections  and 
possibly  a  longwall  system  in  the  future. 
The  petitioner  proposes  to  install  a 
carbon  monoxide  monitoring  system  as 
an  early  warning  fire  detection  system 
in  all  belt  entries  used  as  intake 
aircourses.  The  petitioner  asserts  that 
the  terms  and  conditions  in  this  petition 
would  ensure  that  the  high  level  of 
safety  standards  that  Boone  No.  1  has 
provided  to  its  workforce  in  the  past 
will  be  maintained. 

12.  Costain  Coal,  Inc. 
[Docket  No.  M-9&-154-CJ 

Costain  Coal,  Inc.,  P.O.  Box  448.  Clay. 
Kentucky  42404  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.364(b)(4)  (weekly  examinations)  to 
its  Smith  Underground  No.  1  Mine  (I.D. 
No.  15-16020)  located  in  Webster 
County,  Kentucky.  Due  to  a  roof  fall, 
one  of  the  seals  in  the  1st  South  seals 
off  the  South  Main  of  the  mine  cannot 
be  examined  safely.  The  petitioner 
proposes  to  continuously  monitor  the 
air  passing  by  the  seals  to  determine  the 
levels  of  methane,  carbon  monoxide, 
and  oxygen.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

13.  Road  Fork  Development  Company 
[Docket  No  M-96-155-C] 

Road  Fork  Development  Company, 
P.O.  Box  565,  Matewan,  West  Virginia 
25678  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.901  (protection 
of  low-  and  medium-voltage  three-phase 
circuits  used  underground)  to  its 
Calloway  Mine  (I.D.  No.  15-17252);  its 
Pegs  Branch  Mine  (I.D.  No.  15-17541); 
its  Bumwell  Energy  Mine  (ID.  No.  15- 
16599);  and  its  Extra  Energy  Mine  (I.D. 
No.  15-15386)  all  located  in  Pike 
County,  Kentucky  The  petitioner 
proposes  to  use  a  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
the  mines.  The  petitioner  has  outlined 
in  this  petition  specific  changes  and 
adjustments  that  would  be  made  to  the 
generator  set  to  ensure  that  the  proposed 


alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

14.  Rawl  Sales  and  Processing 
Company 

[Docket  No.  M-96-156-C] 

Rawl  Sales  and  Processing  Company, 
P.O.  Box  722.  Matewan,  West  Virginia 
25678  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.901(a) 
(protection  for  low-  and  medium- 
voltage  three-phase  circuits  used 
underground)  to  its  Tall  Timber  Mine 
(I.D.  No.  15-13720)  located  in  Pike 
County,  Kentucky.  The  petitioner 
proposes  to  use  a  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
the  mine.  The  petitioner  has  outlined  in 
this  petition  specific  changes  and 
adjustments  that  would  be  made  to  the 
generator  set  to  ensure  that  the  proposed 
alternative  method  would  provide  at 
least  the  .same  measure  of  protection  as 
the  mandatory  standard. 

15.  Crystal  Fuels  Company 

(Docket  No.  M-96-157-<:i 

Crystal  Fuels  Company.  P.O.  Box  269. 
Matewan.  West  Virginia'25678  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Mine 
No.  1  (I.D.  No.  46-03408)  located  in 
Mingo  County.  West  Virginia.  The 
petitioner  proposes  to  use  permanently 
installed,  spring-loaded  locking  devices 
to  secure  battery  plugs  on  mobile 
equipment  to  prevent  unintentional 
loosening  of  the  battery  plugs  from 
battery  receptacles  and  to  eliminate  the 
hazards  associated  vn\h  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

16.  Vantage  Mining  Company 
(Docket  No.  M-9fr-158-C) 

Vantage  Mining  Company,  P.O.  Box 
780,  Matewan.  West  Virginia  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Mine 
No.  1  (I.D.  No.  46-01939)  located  in 
Wayne  County,  West  Virginia.  The 
petitioner  proposes  to  use  permanently 
installed,  spring-loaded  locking  devices 
to  secure  battery  plugs  on  mobile 
equipment  to  prevent  unintentional 
loosening  of  the  battery  plugs  from 
battery  receptac:les  and  to  eliminate  the 
hazards  associated  with  difficult 
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removal  of  padlocks  during  emergency 
situations.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

17.  Rawl  Sales  and  Processing 
Company 

iDocket  No.  M-96-159-C1 

Rawl  Sales  Processing  Company,  P.O. 
Box  722,  Matewan,  West  Virginia  25678 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Tall  Timber  Mine 
(I.D.  No.  1,5-13720)  located  in  Pike 
County.  Kentucky.  The  petitioner 
proposes  to  use  permanently  installed, 
spring-loaded  locking  devices  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  from  battery  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatorv-  standard. 

18.  Sycamore  Fuels,  Inc. 
IDocket  No.  M-9&-160-C1 

Sycamore  Fuels,  Inc..  P.O.  Box  703, 
Matewan,  West  Virginia  25678  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.503  (permissible  electric  face 
equipment:  maintenance)  to  its  Mine 
No.  1  (I.D.  No.  46-01756)  located  in 
Mingo  County.  West  Virginia.  The 
petitioner  proposes  to  use  permanently 
installed,  spring-loaded  locking  devices 
to  secure  battery  plugs  on  mobile 
equipment  to  prevent  unintentional 
loosening  of  the  battery  plugs  from 
battery  receptacles  and  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

19.  Rawl  Sales  and  Processing 
Company 

IDocket  No.  M-96-161-C) 

Rawl  Sales  and  Processing  Company. 
P.O.  Box  722  Matewan,  West  Virginia 
25678  has  filed  a  petition  to  modify  the 


application  of  30  CFR  75.503 
(permissible  electric  face  equipment, 
maintenance)  to  its  Rocky  Hollow  Mine 
(I.D.  No.  46-05195)  located  in  Mingo 
County,  West  Virginia.  The  petitioner 
proposes  to  use  permanently  installed, 
spring-loaded  locking  devices  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  from  batten.'  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

20.  Cyprus  Shoshone  Coal  Corporation 

[Docket  No.  M-96-162-CI 

Cyprus  Shoshone  Coal  Corporation, 
One  Oxford  Centre,  301  Grant  Street, 
20th  Floor.  Pittsburgh,  Pennsylvania 
15219  has  filed  a  petition  to  modifv  the 
application  of  30  CFR  75,362(d)(2)'(on- 
shift  examination)  to  its  Shoshone  No. 
1  Mine  (I.D.  No.  48-01186)  located  in 
Carbon  County.  Wyoming.  The 
petitioner  proposes  to  use  an  extendable 
20-foot  probe  to  take  methane  tests.  The 
petitioner  has  outlined  in  this  petition 
specific  procedures  to  be  followed  when 
using  its  alternative  method.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners,  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandaton,-  standard. 

21.  Cyprus  Plateau  Mining  Corporation 

[Docket  No.  M-96-163-C1 

Cyprus  Plateau  Mining  Corporation, 
One  Oxford  Centre,  301  Grant  Street, 
20th  Floor.  Pittsburgh.  Pennsylvania 
15219  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.362  (on-shift 
examination)  to  its  Star  Point  No.  2 
Mine  (ID.  No.  42-00171)  located  in 
Carbon  County.  Utah.  The  petitioner 
proposes  to  use  an  extendable  20-foot 
probe  to  take  methane  tests.  The 
petitioner  has  outlined  in  this  petition 
specific  procedures  to  be  followed  when 
using  its  alternative  method.  The 
petitioner  states  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 


22.  Twentymile  Coal  Company 

[Docket  No.  M-96-164-CJ 

TwentNTnile  Coal  Company.  One 
Oxford  Centre.  301  Grant  Street.  20th 
Floor.  Pitt.=  jurgh.  Pennsylvania  15219 
has  filed  l  petition  to  modify  the 
application  of  30  CFR  75.362(d)(2)  (on- 
shift  examination)  to  its  Foidel  Creek 
Mine  (I.D.  No.  05-03836)  located  in 
Routt  County,  Colorado.  The  petitioner 
proposes  to  use  an  extendable  20-foot 
probe  to  take  methane  tests.  The 
petitioner  has  outlined  in  this  petition 
specific  procedures  to  be  followed  when 
using  its  alternative  method  The 
petitioner  states  that  applic:ation  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners  In  addition,  the 
petitioner  asserts  that  the  prcjposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory'  standard. 

23.  Bar-K,  Inc. 

[Docket  No.  M-96-165-CI 

Bar-K.  Inc..  P.O.  Box  8.  Madison.  West 
X'irginia  25130  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.503 
(permissible  electric  face  equipment: 
maintenance)  to  its  Camp  Creek  No.  1 
Mine  (I.D.  No.  46-08523).  and  its  Sugar 
Tree  No.  1  Mine  (I.D.  No.  46-08573) 
both  located  in  Boone  County,  West 
Virginia  The  petitioner  proposes  to  use 
a  threaded  nng  and  a  spring  loaded 
device  on  battery  plug  connectors  on 
mobile  battery-powered  machines  used 
inby  the  last  open  cross-cut  to  prevent 
the  plug  connector  from  accident ly 
disengaging  while  under  load  instead  of 
using  a  padlock.  The  petitioner  stales 
that  application  of  the  standard  would 
result  in  a  diminution  of  safety  to  the 
miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory'  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
mav  furnish  written  comments  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations,  and 
Variances.  Mine  Safety  and  Health 
-Administration,  Room  627.  4015  Wilson 
Boulevard  Arlington.  \'irginia  22203. 
.Ml  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  3.  1997  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 
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Dated:  December  20,  1996 

Patricia  W.  SiJvey, 

Director  Office  of  Standards,  Regulations, 
and  Variances 

IFR  Doc.  97-69  Filed  1-2-97;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Issued  Under  the 
Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541 

summary:  The  National  Science 
F"oundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  Kennedy  or  Robert  S. 
Cunningham.  Permit  Office.  Office  of 
Polar  Programs,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Rm 
755.  Arlington.  VA  22230,  telephone: 
(703) 306-1033. 

SUPPLEMENTARY  INFORMATION:  On 
November  20.  1996.  the  National 
Science  Foundation  published  a  notice 
in  the  Federal  Register  of  waste 
management  permit  applications 
received  from  Quark  E.xpeditions  for  the 
operation  of  field  support  incidental  to 
shipboard  tour  operations  in  Antarctica 
and  for  operation  of  a  small  research 
camp  at  Cape  Shirreff,  Livingston 
Island.  Antarctica  bv  Dr.  Rennie  S.  Holt. 
The  waste  management  permits 
authorize  activities  as  described  in 
permit  applications  on  file  at  the  Office 
of  Polar  Programs  These  files  may  be 
viewed  during  normal  business  hours 
The  effective  date  of  each  waste 
management  permit  is  December  27. 
1996  to  April  30,  2001. 
Robert  S.  Cunningham. 
Environmental  Cowplninre  Manager.  Office 
of  Polar  Programs,  \utional  Science 
Foundation 

IFK  DtK,  97-28  Filed  1-2-97.  8:45  ami 
BILUNG  CODC  7SS5-01-M 


Advisory  Committee  for  Small 
Business  Industrial  Innovation;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
•Advisory  Committee  .\cX  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

\ame  .^dvison,  Q)mmittee  for  Small 
Business  industrial  innovation  (SBIRH61). 

Date  and  Time  lanuarv  22-23.  1997.  8:00 
am. -5  00  p  m 

Type  of  .Meeting  Op^'n, 

Place  R(x>m  1235.  .\ational  Science 
Foundation.  4201  Wilson  Boulevard. 
.Arlington.  VA  22230. 


Contact  Person :Chery\  Albas.  SBIR 
Program  Coordinator,  (703)  306-1390, 
National  Science  Foundation.  4201  Wilson 
Boulevard,  Arlington.  VA  22230. 

.Minutes:  May  be  obtained  from  the  contact 
person  listed  atxjve. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  rpsearch 
programs  pertaining  to  the  small  business 
community. 

Agenda 

January  22. 1997.  Room  1235 

8:00  a.m.  to  8:30  a.m.— Welcome  and 

Introductions 
8:30  a.m.  to  12:00  noon— Review  and 
Discussion  of  Programs 
•SBIR  Phase  I 
•SBIR  Phase  II 
•STTR  Phase  I/II 
12:00  noon  to  1:30  p.m.— Lunch 
1:30  p.m.  to  3:30  p.m. — Discussion  of 

Program  Issues 
3:30  p.m.  to  3:45  p.m.— Break 
3:45  p.m.  to  5:00  p.m. — Further  Discfissions 
5:00 — Adjourn 

January  23.  1996— Room  1235 

8:00  a.m.  to  10:00  a.m.— Preparation  of 

Committee  Report 
10:00  a.m.  to  10:30  a.m.— Break 
10:30  a.m.  to  12:30  p.m.— Feedback  from 

Committee 
12:30  p.m. — Adjourn 

Dated:  December  30.  1996. 
M.  Rebecca  Winlder. 
Committee  Management  Officer. 
IFR  Doc.  97-27  Filed  1-2-97:  8:45  am) 

BILLING  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-245] 

Northeast  Nuclear  Energy  Company, 
Millstone  Nuclear  Power  Station,  Unit 
1;  Issuance  of  Partial  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the  Acting 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  Partial 
Director's  Decision  with  regard  to  a 
Petition  dated  August  21.  1995.  and 
supplemented  on  August  28,  1995, 
submitted  by  Mr.  Cjeorge  Galatis  and  We 
the  People.  Inc.  (the  Petitioners), 
requesting  action  under  10  CFR  2.206. 
The  Petition  pertains  to  Millstone 
Nuclear  Power  Station.  Unit  1.  operated 
by  Northeast  Nuclear  Energy  Company 
(Licensee). 

The  Petitioners  requested  that  the 
NRC  (1)  suspend  the  license  for  the 
Millstone  Unit  1  facilitv  for  a  period  of 
60  days  after  the  unit  is  brought  into 
compliance  with  the  license  and  the 
design  basis;  (2)  revoke  the  operating 
license  until  the  facility  is  in  full 
compliance  with  the  terms  and 


conditions  of  its  license;  (3)  perform  a 
detailed  independent  analysis  of  the 
offsite  dose  consequences  of  the  total 
loss  of  spent  fuel  pool  water;  and  (4) 
take  enforcement  action  pursuant  to  10 
CFR  50.5  and  50.9.  As  bases  for  their 
requests,  the  Petitioners  raised  the 
following  three  issues:  (1)  The  Licensee 
has  knowingly,  willingly,  and  flagrantly 
operated  Millstone  Unit  1  in  violation  of 
License  Amendments  Nos.  39  and  40; 
(2)  License  Amendments  Nos.  39  and  40 
for  Millstone  Unit  1  are  based  on 
material  false  statements  made  by  the 
Licensee  in  documents  submitted  to  the 
NRC;  and  (3)  the  license  amendment 
proposed  in  a  letter  dated  July  28.  1995, 
should  be  denied  and  the  Licensee 
should  be  required  to  operate  in  full 
conformance  with  License  Amendment 
No.  40.  Issue  3  was  determined  to  be  a 
request  for  a  licensing  action  and  so  was 
beyond  the  scope  of  10  CFR  2.206. 

The  Acting  Director  of  the  Office  of 
•Nuclear  Reactor  Regulation  has  partially 
granted  Requests  1,  2.  and  3  of  the 
Petition.  The  reasons  for  this  decision 
are  explained  in  the  "Partial  Director's 
Decision  Pursuant  to  10  CFR  2.206" 
(DD-96-23),  the  complete  text  of  which 
follows  this  notice.  With  regard  to 
Petitioner's  Request  4,  the  NRC  staff 
activities  are  not  yet  complete.  A  Final 
Director's  Decision  will  be  issued  upon 
completion  of  NRC  activities  in  this 
area. 

A  copy  of  this  Partial  Director's 
Decision  will  be  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  D.C., 
and  at  the  local  public  document  room 
located  at  the  Learning  Resources 
Center,  Three  Rivers  Community- 
Technical  College,  574  New  London 
Turnpike,  Norwich,  Connecticut,  and  at 
the  temporary  local  public  document 
room  located  at  the  Waterford  Library, 
ATTN:  Vince  Juliano,  49  Rope  Ferry 
Road.  Waterford,  Connecticut. 

A  copy  of  this  Partial  Director's 
Decision  has  been  filed  with  the 
Secretary  of  the  Commission  for  review 
in  accordance  with  10  CFR  2.206(c)  of 
the  Commission's  regulations.  This 
Decision  will  become  the  final  action  of 
the  Commission  (for  Petitioners' 
requests  dispositioned  in  this  Partial 
Director's  Decision]  25  days  after  the 
date  of  issuance  unless  the  Commission, 
on  its  own  motion,  institutes  review  of 
the  Decision  within  that  time. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  December  1996. 


UMI 
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For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia,  )r.. 
Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

Partial  Director's  Decision  Under  10 
CFR  2.206 

/.  Introduction 

On  August  21, 1995,  Mr.  George 
Galatis  and  We  the  People,  Inc. 
(Petitioners),  filed  a  Petition  with  the 
Executive  Director  for  Operations  of  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  pursuant  to  Section  2.206  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR  2.206).  A  supplement  to  the 
Petition  was  submitted  on  August  28, 
1995.  These  two  submittals  will 
hereinafter  be  referred  to  as  the 
"Petition." 

The  Petition  raised  three  issues 
regarding  the  Millstone  Nuclear  Power 
Station,  Unit  1  (Millstone  Unit  1), 
operated  by  Northeast  Nuclear  Energy 
Company  (NNECO  or  Licensee).  First, 
Petitioners  asserted  that  the  Licensee 
has  knowingly,  willingly,  and  flagrantly 
operated  Millstone  Unit  1  in  violation  of 
License  Amendments  Nos.  39  and  40. 
Specifically,  Petitioners  assert  that 
NNECO  has  offloaded  more  fuel 
assemblies  into  the  Millstone  Unit  1 
spent  fuel  pool  (SFP)  during  refueling 
outages  than  permitted  under  these 
license  amendments.  Second, 
Petitioners  asserted  that  License 
Amendments  Nos.  39  and  40  for 
Millstone  Unit  1  are  based  on  material 
false  statements  made  by  the  Licensee  in 
documents  submitted  to  the  NRC.  Third, 
the  license  amendment  proposed  by  the 
Licensee  in  a  letter  dated  July  28,  1995, 
regarding  offloading  of  the  entire  core  of 
spent  fuel  assemblies  at  Millstone  Unit 
1  should  be  denied  and  the  Licensee 
should  be  required  to  operate  in  full 
conformance  with  License  Amendment 
No.  40. 

On  the  basis  of  these  assertions,  the 
Petitioners  requested  that  the  NRC 
institute  a  proceeding  under  10  CFR 
2.202  to  suspend  the  license  for  the 
Millstone  Unit  1  facility  for  a  period  of 
60  days  after  the  unit  is  brought  into 
compliance  with  the  license  and  the 
design  basis  and  to  revoke  the  operating 
license  for  the  Millstone  Unit  1  facility 
until  it  is  in  full  compliance  with  the 
terms  and  conditions  of  its  license. 
Petitioners  also  requested  that  before 
reinstatement  of  the  license,  a  detailed 
independent  analysis  of  the  offsite  dose 
consequences  of  the  total  loss  of  SFP 
water  be  conducted  and  that  the  NRC 
take  enforcement  action  against  NNECO 
pursuant  to  10  CFR  50.5  and  50.9. 
Finally.  Petitioners  requested  that  the 


license  amendment  sought  by  NNECO 
be  denied. 

By  letter  dated  October  26,  1995.  the 
NRC  informed  the  Petitioners  that  the 
Petition  had  been  referred  to  the  Office 
of  Nuclear  Reactor  Regulation  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations  for  preparation  of  a 
response.  The  NRC  also  informed  the 
Petitioners  that  the  NRC  staff  would 
take  appropriate  action  vdthin  a 
reasonable  time  regarding  the  specific 
concerns  raised  in  the  Petition. 
Additionally,  the  Petitioners  were 
informed  that  their  request  with  regard 
to  issues  associated  with  the  requested 
hcense  amendment  (i.e..  Petitioners' 
third  issue)  was  not  within  the  scope  of 
10  CFR  2.206  and  thus  was  not 
appropriate  for  consideration  under  10 
CFR  2.206.  See  Pacific  Gas  and  Electric 
Co.  (Diablo  Canyon  Nuclear  Power 
Plant.  Units  1  and  2),  CU-81-6,  13  NRC 
443  (1981).'  Therefore,  this  issue  vdll 
not  be  addressed  in  this  or  any 
subsequent  Director's  Decision. 

Petitioners'  supplement  of  August  28. 
1995,  provided  additional  information 
A  portion  of  the  Petitioners' 
supplemental  letter  of  August  28,  1995, 
contained  assertions  relating  to  the  third 
issue.  Specifically,  regarding  Millstone 
Unit  3,  the  Petitioners  asserted  that 
there  is  a  material  false  statement  in  a 
submission  used  to  support  a  previous 
license  amendment  and  that  there  is  an 
unanalyzed  condition  in  the  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
with  regard  to  system  piping  not  being 
analyzed  for  the  full-core  offload  norma! 
end-of-cycle  event.  Also,  with  regard  to 
Seabrooic  Station  Unit  1,  Petitioners 
asserted  that  there  are  Technical 
Specification  violations  related  to 
criticality  analysis  and  gaps  in  Boraflex 
material.  As  the  third  issue  is  outside 
the  scope  of  10  CFR  2.206,  these 
assertions  will  not  be  addressed  in  this 
or  subsequent  Director's  Decisions. 
However,  the  staff  is  reviewing  these 
assertions  and  the  staffs  findings  will 
be  forwarded  to  the  Petitioners  by 
separate  correspondence. 

Petitioners'  supplemental  letter  also 
provided  additional  information  on  the 
first  issue.  Specifically,  the  Petitioners 


'  Petitioners'  concerns  related  to  the  license 
amendment  were  considered  bv  the  NRC  staff 
during  the  license  amendment  review  process.  A 
license  amendment  was  i.ssued  by  the  NRC  staff  on 
November  9,  1995  .^  number  of  petitioners. 
including  We  the  People,  Inc  ,  sought  to  intervene 
in  the  license  amendment  proceeding  Two 
petitioners,  including  We  the  People,  Inc  ,  were 
found  to  have  standing  to  intervene  and  were 
admitted  to  the  proceeding  subject  to  the  filing  of 
at  least  one  arimi.ssible  contention  Based  upon 
confirmation  bv  counsel  tor  these  petitioners  that 
no  contention  would  be  filed,  the  ,Momic  Safety 
and  Licensing  Board  terminated  the  proceeding  on 
April  15.  1996 


asserted  that  the  licensees  for  Millstone 
Units  2  and  3  and  Seabrook  Unit  1  also 
performed  full-core  offloads  in  violation 
of  their  licenses.  These  assertions  will 
be  addressed  in  this  Partial  Director's 
Decision. 

Petitioners'  issues  1  and  2  assert 
wrongdoing  on  the  part  of  the  Licensee. 
The  NRC  staff  has  not  yet  completed  its 
review  of  possible  wrongdoing  on  the 
part  of  the  Licensee  and  will  addre.ss 
this  issue  in  a  subsequent  Director's 
Decision. 

The  NRC  staff  has,  however, 
completed  its  technical  assessment  of 
core  offloading  practices  at  Millstone 
Units  1,  2,  and  3  and  Seabrook  Unit  1 
and  these  areas  are  discussed  below.  As 
explained  below,  the  NRC  staff  has 
taken  actions  that,  in  part,  address  the 
Petitioners'  requests. 

//.  Discussion 

A.  Requests  To  Revoke  and  Suspend  the 
Operating  License  for  Millstone  Unit  1 

The  Petitioners  based  their  requests 
on  their  issues  that  the  Licensee  has 
knowingly,  willingly,  and  Hagrantly 
operated  Millstone  Unit  1  in  violation  of 
License  Amendments  Nos.  39  and  40 
and  that  License  Amendments  Nos.  39 
and  40  for  Millstone  Unit  1  are  based  on 
material  false  statements.  Specifically, 
the  Petitioners  stated  that  the  Licensee 
conducted  full-core  offloads  as  a  routine 
practice  when  its  licensing  basis 
analyses  assumed  one-third  core 
offloads  as  the  normal  refueling 
practice.  In  their  August  28 
supplemental  letter,  the  Petitioners 
asserted  that  the  licensees  for  Millstone 
Units  2  and  3  and  Seabrook  Unit  1  also 
performed  full-core  offloads  in  violation 
of  their  licenses.  The  Petitioners  further 
contend  that  the  Licensee's  actions 
subjected  the  public  to  an  unacceptable 
risk.  As  previously  noted,  the 
wrongdoing  aspects  of  the  Licensee's 
actions  will  not  be  addressed  in  this 
Director's  Decision  However,  the 
technical  aspects  associated  with  core 
offioading  practices  will  be  addressed  in 
the  following  paragraphs.  For 
perspective,  the  NRC  staffs  conclusions 
are  prefaced  by  an  abbreviated  history  of 
this  issue 

On  October  18.  1993,  the  Licensee 
issued  Licensee  Event  Report  (LER)  93- 
11  The  LER  stated  that  the  Licensee  had 
made  inappropriate  assumptions  in  the 
analysis  that  was  performed  in  support 
of  License  Amendment  No  40  for 
Millstone  Unit  1   Specifically,  the 
normal  refueling  analysis  assumed  a 
one-third  core  offload  when  Unit  1 
routinely  performed  full-core  refueling 
offloads.  Following  issuance  of  LER  93- 
11,  the  Licensee  conducted  refueling 
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outage  (RFO)  14  in  1994.  The  Licensee 
used  a  waiting  period  between  the  one- 
third  core  offload  and  the  full-core 
offload  during  RFO  14  to  ensure  that  the 
SFP  bulk  temperature  remained  within 
the  temperature  design  parameters 
identified  in  LER  93-11  and  the  UFSAR. 

On  April  22.  1994.  the  NRC  issued 
Inspection  Report  (IR)  50-245/94-01. 
50-336/94-01,  and  50-423/94-01.  The 
NRC  stafrs  review  of  LER  93-11  was 
included  in  this  inspection  report.  The 
NRC  staff  found  that  the  Licensee  for 
Millstone  Unit  1  had  historically 
removed  all  of  the  fuel  assemblies  to  the 
SFP  during  refueling  outages.  The  NRC 
staff  noted  that  this  operating  practice 
was  not  consistent  with  the  spent  fuel 
analysis  design-ba.sis  assumptions  in  the 
UFSAR.  Therefore,  the  NRC  staff 
concluded  that  the  Licensee  had  failed 
to  maintain  spent  fuel  analysis  design 
assumptions  in  plant  operating 
practices.  However,  because  the 
violation  was  a  Licensee-identified 
Severity  Level  IV  violation  meeting  the 
criteria  set  out  in  Sec:tion  VILB  of  the 
NRC  Enforcement  Policy.-  a  Notice  of 
Violation  was  not  issued.  The  purpose 
of  this  policy  regarding  NRC  discretion 
for  citing  violations  is  to  encourage  and 
support  licensee  initiatives  for  self- 
identification  and  correction  of 
problems.' 

From  July  10  through  !uly  14,  1995. 
the  NRC  staff  conducted  a  safety 
inspection  of  several  previously 
identified  technical  issues  at  Millstone 
Units  1.  2,  and  3,  including  the 
Licensee's  refueling  offload  practices 
that  were  reviewed  previously.  The 
results  of  the  inspection  were 
documented  in  NRC  IR  50-245/95-28, 
50-336/95-28. and  50-423/95-28 
issued  on  September  1.  1995.  The  staff 
noted  that  during  RFOs  12,  13,  and  14. 
the  Licensee  performed  full-core 
offioads  at  Millstone  Unit  l.  The  staff 
concluded  that  these  outages  may  have 
been  performed  outside  the  design  basis 
of  Millstone  Unit  1   The  staff  also 
concluded  that  the  Licensee  did  not 
completely  and  accurately  describe  in 
its  submittals  for  License  Amendments 
Nos.  39  and  40  the  refueling  activities 
as  they  were  actually  conducted.  The 
Licensee  was  routinely  performing  full- 
core  offloads  during  refueling  outages, 
but  the  amendment  submittals  staled 
that  "normal"  refueling  offloads  were 
one-third  core  offloads  Enforcement 
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•  Oneral  .Statement  of  Policy  and  Protedure  for 
NRC  Enforcement  .Actions."  at  that  time  contained 
in  Appendix  C  to  10  CFR  Part  2. 

'The  NRC  staff,  in  response  to  Petitioners' 
requests,  is  evaluating  possible  wrongdoing 
associated  with  this  violation  and  will  reassess  ihe 
appropriateness  of  exercising  enforcement 
discretion  when  the  NRC  staffs  review  is  complete. 


action  associated  with  the  staffs 
findings  will  be  taken,  as  appropriate, 
upon  final  resolution  of  the  Petitioners' 
contentions  regarding  possible 
wrongdoing. 

On  July  28.  1995,  the  Licensee 
requested  a  license  amendment  to  use 
full-core  offloads  as  the  normal 
refueling  practice  at  Millstone  Unit  1. 
The  Licensee  proposed  plant 
modifications  to  support  this  license 
amendment.  The  staff  granted  the 
Licensees  amendment  request  on 
November  9.  1995.  The  NRC's  approval 
of  the  Licensee's  request  was  based  on 
design  changes,  procedure  revisions, 
and  enhanced  administrative  controls 
that  did  not  exist  during  prior  refueling 
activities.  In  the  cover  letter  forwarding 
the  granted  license  amendment,  the  staff 
noted  that  NNECO's  design  and 
operational  practices  for  full-core 
offloads  were  more  conservative  than 
NRC  recommendations  and  industry 
standards. 

On  November  4,  1995,  the  Licensee 
shut  down  Millstone  Unit  1  for  the 
planned  50-day  RFO  15.  The  Licensee 
for  Millstone  Unit  1  has  not  yet  restarted 
the  plant  from  this  shutdown. 

In  part,  in  response  to  the  concerns 
the  Petitioners  raised,  from  October  24 
to  November  10.  1995,  the  NRC  staff 
performed  an  inspection  at  Millstone 
Unit  1  to  ensure  the  Licens      s  planned 
refueling  operation  would  1     done 
safely  and  in  accordance  w       its 
license,  design  basis,  and  plant 
procedures.  The  inspection  was 
continued  from  March  4  to  14,  1996. 
The  results  of  this  Millstone  Unit  1 
inspection  were  documented  in  NRC  IR 
50-245/95-82,  issued  July  10,  1996.  The 
NRC  staff  concluded  that  the  Licensee 
could  safely  offload  fuel  for  RFO  15. 
However,  the  inspection  identified 
design  control  questions  related  to  the 
SFP  cooling  system.  Consequently,  the 
staff  concluded  that  additional  Licensee 
efforts  were  needed  to  identify  and 
correct  deficiencies  related  to  the 
Licensee's  SFP  cooling  systems  and 
their  operation.  Two  areas  of  concern 
involved  the  Licensee's  failure  (1)  to 
conduct  adequate  safety  evaluations  in 
accordance  with  10  CFR  50.59  and  (2) 
to  take  adequate  design  control 
measures  in  accordance  with  Appendix 
B  of  10  CFR  Part  50.  These  items  were 
cited  as  apparent  violations.  NRC  is 
considering  enforcement  action 
associated  with  the  staffs  findings. 

At  a  public  meeting  on  December  5, 
1995,  the  NRC's  Acting  Inspector 
General  stated  that,  based  on  an 
investigation  conducted  by  his  office, 
refueling  activities  at  Millstone  Unit  1 


may  not  have  been  conducted  consistent 
with  the  Millstone  Unit  1  UFSAR," 

On  December  13,  1995,  pursuant  to  10 
CFR  50.54(f),  the  NRC  required  that 
NNECO  provide  the  NRC  with 
additional  information  to  describe  the 
actions  taken  to  ensure  that  future 
operation  of  Millstone  Unit  1  will  be 
conducted  in  accordance  with  the  terms 
and  conditions  of  the  Millstone  Unit  1 
operating  license,  the  Commission's 
regulations,  and  the  Millstone  Unit  1 
UFSAR.  NRC  concerns  related  to  past 
refueling  activities  at  Millstone  Unit  1 
were  a  major  impetus  for  this  request. 
The  December  13,  1995,  letter  required 
this  information  to  be  submitted  before   " 
the  plant's  restart. 

In  January  1996,  the  NRC  placed  the 
Millstone  facility  on  NRC's  "Watch 
List"  as  a  Category  2  facility.  Plants  in 
this  category  have  been  identified  as 
having  weaknesses  that  warrant 
increased  NRC  attention.  The  NRC  staff 
based  its  actions  on  the  numerous 
problems  identified  by  both  the  NRC 
and  the  Licensee  and  the  repeated 
failure  of  the  Licensee's  corrective 
action  programs  to  prevent  recurrence  of 
these  problems. 

On  February  20,  1996,  the  Licensee 
shut  down  Millstone  Unit  2  when  both 
trains  of  the  high-pressure  safety 
injection  (HPSI)  system  were  declared 
inoperable  due  to  the  potential  to  clog 
the  HPSI  discharge  throttle  valves 
during  the  recirculation  phase  following 
a  loss-of-coolant  accident.  The  Licensee 
for  Millstone  Unit  2  has  not  yet  restarted 
the  plant  from  this  shutdown. 

On  February  22,  1996.  the  Licensee 
issued  "ACR  7007— Event  Response 
Team  Report,"  which  describes  the 
underlying  causes  for  numerous 
inaccuracies  contained  in  Millstone 
Unit  I's  UFSAR.  The  7007  Report  also 
acknowledged  that  because  of  the  nature 
of  the  identified  causes,  the  potential 
existed  for  the  presence  of  similar 
configuration  management  problems  at 
the  Haddam  Neck  Plant  and  Millstone 
Units  2  and  3.  In  response  to  the  7007 
Report  and  on  the  basis  the  NRC's  own 
inspections  of  Millstone  Unit  2 
indicating  problems  such  as  those 
described  in  the  7007  Report,  the  NRC 
issued  a  letter  on  March  7,  1996,  to 
NNECO.  pursuant  to  10  CFR  50.54(f). 
requiring  that  the  type  of  information 
requested  for  Millstone  Unit  1  on 
December  13,  1995,  also  be  provided  for 
Millstone  Unit  2.  This  information  had 
to  be  submitted  before  the  plant's 
restart.  In  addition,  although  the  NRC's 


■•The  re.'iuhs  ol  Ihe  investigation  were 
documented  on  December  21.  1995.  in  Office  of 
Inspector  Gene.ral  Event  Inquiry.  "NRC  Failure  to 
Adequately  Regulate— Millstone  Unit  l."  Case  No. 
95-771. 
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inspection  history  did  not  indicate  that 
similar  problems  existed  at  Millstone 
Unit  3  and  Haddam  Neck  Plant,  the 
NRC  issued  a  separate  letter  on  March 
7,  1996,  pursuant  to  10  CFR  50.54(0 
requiring  the  Licensee  to  address  the 
applicability  of  the  conclusions  of  the 
7007  Report  to  these  plants. 

Following  the  March  7  letters,  the 
NRC  conducted  a  special  inspection  at 
Millstone  Unit  3  that  identified  design 
and  other  deficiencies  similar  to  those 
reported  in  the  7007  Report.  On  March 
30, 1996,  the  Licensee  for  Millstone 
Unit  3  shut  down  the  plant  after  it  was 
determined  that  containment  isolation 
valves  for  the  auxiliary  feedwater 
turbine-driven  pump  were  inoperable 
because  the  valves  did  not  meet  NRC 
requirements.  The  Licensee  for 
Millstone  Unit  3  has  not  yet  restarted 
the  plant  from  this  shutdowTi. 

In  a  letter  dated  April  4, 1996.  to  the 
Licensee  pursuant  to  10  CFR  50.54(f). 
the  NRC  stated  that  an  NRC  special 
inspection  team  found  programmatic 
issues  and  design  deficiencies  at 
Millstone  Unit  3  that  were  similar  to 
those  at  Millstone  Units  1  and  2.  Thus, 
by  this  letter,  the  NRC  required 
information  for  Millstone  Unit  3  that 
was  similar  to  that  previously  required 
for  Millstone  Units  1  and  2.  This 
information  had  to  be  submitted  before 
the  plant's  restart. 

On  April  8,  1996.  the  NRC  staff  held 
the  informal  public  hearing  that  the 
Petitioners  requested.  Information 
gained  at  this  hearing  was  considered  in 
the  preparation  of  this  Partial  Director's 
Decision  and  will  be  considered  in  the 
preparation  of  the  Final  Director's 
Oficision 

On  May  21,  1996.  pursuant  to  10  CFR 
50.54(f),  the  NRC  issued  a  letter  to  the 
Licensee  requiring  specific  information 
regarding  design  and  configuration 
deficiencies  identified  at  each  of  the 
Millstone  units,  as  well  as  a  detailed 
description  of  the  Licensee's  plans  for 
completion  of  the  work  required  to 
respond  to  the  NRC's  previous  letters. 

By  letters  dated  June  20  and  July  2. 
1996,  the  Licensee  responded  to  the 
NRC's  letter  of  May  21,  1996.  In  its 
letters,  the  Licensee  informed  the  NRC 
that  Millstone  Unit  3  would  be  the  first 
Millstone  unit  that  the  Licensee  planned 
to  restart.  The  Licensee  also  described 
its  configuration  management  plan 
(CMP)  that  is  intended  to  provide 
reasonable  assurance  that  the  future 
operation  of  Millstone  Unit  3  will  be 
conducted  in  accordance  with  its  design 
basis. 

In  June  1996,  at  the  direction  of  the 
Commission,  the  staff  informed  the 
Licensee  that  the  Millstone  facility  had 
been  designated  a  "Watch  List" 


Category  3  facility.  Plants  in  this 
category  have  been  identified  as  having 
significant  weaknesses  that  warrant 
keeping  the  plant  shut  down  until  the 
licensee  can  demonstrate  to  the  NRC 
that  adequate  programs  have  been 
established  and  implemented  to  ensure 
substantial  improvement  in  the  plant. 
This  designation  also  requires  the  NRC 
staff  to  obtain  the  Commission's 
approval  before  restart  of  the  facility. 

During  an  August  12,  1996,  meeting 
with  the  Licensee,  the  Staff  informed  the 
Licensee  that  the  NRC  staff  believed 
NNECO  should  establish  an 
independent  corrective  action 
verification  program  to  provide 
additional  assurance  that  the  Licensee 
has  effectively  corrected  its 
configuration  management  problems  at 
all  Millstone  units.  The  NRC  concluded 
that  the  Licensee's  CMP  was  not 
sufficient  to  ensure  the  correction  of  the 
problems  noted  at  the  Millstone  units, 
given  the  Licensee's  history  of  poor 
performance  in  ensuring  complete 
implementation  of  the  corrective  action 
for  both  known  degraded  and  non- 
conforming conditions  and  past 
violations  Of  NRC  requirements. 

In  response  to  the  staffs  comments  in 
the  August  12  meeting,  in  a  letter  dated 
August  13.  1996.  the  Licensee  submitted 
its  plan  for  conducting  an  independent 
review  of  the  results  of  the  Licensee's 
CMP  regarding  establishment  of 
adeqiiate  design  bases  and  design 
controls. 

On  August  14,  1996,  the  NRC  issued 
a  Confirmatory  Order  Establishing  an 
Independent  Corrective  Action 
Verification  Program  (Effective 
Immediately)  for  Millstone  Units  1,  2, 
and  3  (ICAVP  Order).  The  NRC  issued 
the  order  because  of  the  Licensee's 
history  of  poor  performance  in  ensuring 
complete  implementation  of  corrective 
actions  for  both  known  degraded  and 
non-conforming  conditions  and  past 
violations  of  NRC  requirements.  In 
addition,  the  magnitude  and  scope  of 
the  design  and  configuration 
deficiencies  identified  at  the  Millstone 
units  indicated  ineffective 
implementation  of  oversight  programs, 
including  the  NRC-approved  quality 
assurance  program.  Thus,  the  NRC 
ordered  the  Licensee  to  obtain  the 
services  of  an  organization  independent 
of  the  Licensee  and  its  design 
contractors  to  conduct  a  multi- 
disciplinarv  review  of  Millstone  Units  1, 
2,  and  3.  The  ICAVP  is  to  provide 
independent  verification  that  for  the 
selected  systems,  the  Licensee's  CMP 
has  identified  and  resolved  existing 
problems,  documented  licensing  and 
design  bases,  and  established  programs. 


processes,  and  procedures  for  effective 
configuration  management  in  the  future. 

Additionally,  on  tne  basis,  in  part,  of 
the  UFSAR  compliance  deficiencies 
found  at  Millstone  Units  1,  2.  and  3.  on 
October  9,  19''  3,  pursuant  to  10  CFR 
50.54(f).  the  NRC  issued  letters  to  all 
operating  reactor  licensees.  The  letters 
required  licensees  to  submit  information 
to  provide  confidence  and  assurance 
that  licensees  are  operating  and 
maintaining  their  plants  within  the 
design  bases  and  that  any  design-bases 
deviations  are  reconciled  in  a  timely 
manner.  Specifically,  the  NRC  staff 
required  licensees  to  describe  their 
configuration  management  processes, 
provide  their  rationale  for  concluding 
that  the  design-bases  requirements  have 
been  translated  into  procedures,  provide 
their  rationale  for  concluding  that  the 
plant  configurat  on  and  performance  are 
consistent  with  the  design-bases, 
describe  their  processes  for  identif\'ing 
and  correctin<'  design-bases  problems, 
and  provide  t.ieir  assessment  of  the 
effectiveness  of  their  current  programs. 

On  the  basis  of  its  review  and 
inspections  of  the  Millstone  Unit  1  SFP 
issues,  the  NRC  staff  has  concluded  that 
the  design  of  the  SFP  and  related 
systems  at  Millstone  Unit  1  was 
adequate  to  protect  public  health  and 
safety  during  full-core  offloads.-  The 
staff  concluded  that  the  probability  of 
reaching  boiUng  conditions  in  the  SFP 
when  there  has  been  a  full-core  offload 
would  be  low. 

At  Millstone  Unit  1,  the  systems  that 
have  an  SFP  cooling  capability  (i.e.,  SFP 
cooling  system  (SFPCS)  and  shutdown 
cooling  system  (SDCS))  are  designed  to 
receive  power  from  two  separate  and 
independent  emergency  buses  that  can 
receive  power  from  either  of  two  onsite 
power  supplies  following  a  loss  of 
normal  power.  The  independence  of  the 
systems  reduces  the  probability  of  an 
event  capable  of  causing  a  su.stained 
loss  of  SFP  cooling.  Assuming  the  SFP 
cooling  function  is  lost,  despite  this 
feature,  there  would  be  a  substantial 
period  of  time  available  in  which  to 
restore  cooling  before  boiling  occurs 
because  of  the  large  volume  of  wafer  in 
the  SFP  and  the  reactor  cavity  during 
refueling  outages.  In  the  unlikely  event 
that  boiling  occurs,  the  adverse  safety 
impact  of  a  boiling  SFP  is  relatively  low 
because  the  safety  systems  subject  to 
adverse  environmental  conditions  from 


"  Based  on  its  inspection  and  Licensee  submittals, 
the  NRC  staff  has  identified  some  instances  when 
the  Licensee  prematurely  performed  full-core 
offloads  at  Millstone  Unit  1   Although  the  safety 
significance  of  these  offloads  was  low  there  is  a 
regulatory  concern  associated  with  this  practice  and 
the  NRC  staff  is  considering  enfonrement  action 
with  regard  to  it 
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SFP  boiling  would  not  have  a  necessary 
function  when  irradiated  fuel  has  been 
transferred  from  the  reactor  ves.sei  to  the 
SFP.  The  water  lost  be(:au,se  of  boiling 
can  be  replaced  by  the  condensate 
system,  which  is  a  seismic  Category  I 
safety-related  makeup  source,  or  from 
the  fire  protection  svstem. 

In  addition  to  the'design  features 
previously  discu.s.sed.  to  support  its 
license  amendment  request  of  luly  28, 
1995.  to  conduct  full-core  offloads  as 
the  normal  refueling  practice  at 
MilLstone  Unit  1,  the  Licensee  hjrther 
upgraded  its  SFP  cooling  capability  by 
installing  a  cross-connect  between  the 
SDCS  and  the  SFPCS.  This  modification 
provided  a  redundant  train  of  shutdown 
cooling  for  use  during  full-core  offloads. 
The  Petitioners'  supplemental  letter  of 
August  28.  1995.  contained  three 
allegations  regarding  core  offloading 
practices  at  other  facilities.  The 
Petitioners  noted  that  the  allegations 
were  given  to  Mr.  Galatis  and  that  he 
had  no  firsthand  knowledge  of  the 
veracity  of  the  allegations  and  did  not, 
himself,  allege  the  conditions  exist  or 
existed.  However.  Mr.  Cxalatis  contended 
that,  considering  the  source,  the 
allegations  would  appear  to  have 
substantial  merit.  These  allegations  are 
addressed  in  the  following  paragraphs. 

The  Petitioners  assertecT tnat  at 
Millstone  L'nit  2.  the  Licensee  engaged 
in  violations  of  it.s  Technical 
Specifications  b>  offloading  more  than 
one-third  of  the  core  into  the  SFP  during 
normal  end-of-cvcle  refueling  outages. 

On  the  basis  of  the  NRC  staffs  review 
of  Licensee  documentation,  the  NRC 
staff  found  that  the  Licensee  routinely, 
with  justified  exceptions,  conducted 
one-third  core  offloads  for  the  Millstone 
Lmit  2  refueling  outages  in  accordance 
with  its  licensing  basis. 

The  Petitioners  asserted  that  at 
Millstone  Unit  3.  the  Licensee  also 
engaged  in  full-core  offloads  during 
normal  refueling  outages  in  violation  of 
the  applicable  license  amendment. 

The  staff  found  that  License 
Amendment  No  60.  dated  March  31. 
1991.  was  the  applicable  license 
amendment  for  current  SFP  storage 
issues.  The  Licensee  requested  this 
amendment  in  a  letter  dated  November 
30.  1990.  In  this  letter,  the  Licensee 
stated  that,  although  the  design  basis 
had  assumed  that  normal  refueling 
outages  would  use  partial-core  offloads, 
for  Millstone  Unit  3,  a  fuli-core 
discharge  is  the  actual  normal  refueling 
practice.  The  design-bases  analyses 
limited  the  allowed  number  of  full-core 
discharges  to  six  for  the  40-year  life  of 
the  plant.  The  Licensee  stated  that,  if  it 
decides  to  continue  offloading  a  full- 
core  as  a  normal  event,  the  design  basis 


would  be  changed  before  it  exceeded 
the  design-basis  limit  of  six  full-core 
offloads.  The  staff  did  not  object  to  the 
Licensee's  use  of  full-core  oftloads  when 
License  Amendment  No.  60  was  issued. 

The  staff  notes  that  the  practice  at 
Millstone  Unit  3  is  inconsistent  with  the 
original  design-basis  assumptions 
regarding  normal  RFO  offloads.  As  was 
the  case  with  Millstone  Unit  1,  the 
Licensee  was  routinely  performing  full- 
core  RFO  offloads  when  the  design  basis 
assumed  partial-core  offloads  would  be 
the  normal  RFO  offload.  Since  the  plant 
was  analyzed  for  at  least  six  full-core 
offloads  and  the  Licen.see  has  not 
exceeded  this  number  of  full-core 
offloads,  the  safety  significance  of  this 
issue  is  low.  The  staff,  on  a  generic 
basis,  is  considering  the  appropriate 
actions  for  licensees  that  have  been 
conducting  full-core  oftloads  as  their 
routine  refueling  practice  when  their 
design-basis  assumptions  for  normal 
fuel  offloads  were  based  on  partial  RFO 
offloads.  The  staff  will  take  appropriate 
action  for  Millstone  Unit  3  once  it 
makes  this  generic  determination. 

The  Petitioners  asserted  that  Seabrook 
Unit  1,  which  is  operated  by  tbe  North 
Atlantic  Energy  Service  Corporation, 
was  also  operated  in  violation  of  the 
terms  of  its  operating  license  bv 
discharging  the  full-core  to  theSFP 
during  routine  refueling  outages. 

The  NRC  staff  found  that  all  RFOs  at 
Seabrook  Unit  1  have  involved 
discharge  of  the  entire  core  to  the  SFP. 
Neither  the  Seabrook  Unit  1  operating 
license  nor  the  plant  Technical 
Specifications  contain  a  limit  on  the 
fraction  of  the  core  that  may  be 
discharged  to  the  SFP  during  refueling. 
The  UFSAR  originally  did  not  state 
which  type  of  offload  would  be 
performed  routinely.  However,  the 
UFSAR  did  contain  heat  load 
assumptions.  Before  the  first  two  RFO 
offloads,  the  Licensee  verified  that  these 
assumptions  would  not  be  exceeded 
during  the  RFO.  Before  the  third 
refueling  outage,  under  the  provisions  of 
10  CFR  50.59,  the  UFSAR  was  revised 
to  explicitly  state  that  full-core 
discharge  is  routinely  performed  as  part 
of  a  normal  refueling.  On  the  basis  of  its 
review,  the  staff  found  that  the  Licensee 
for  Seabrook  Unit  1  has  conducted  its 
core  offloads  in  accordance  with  the 
facility's  design  basis. 

The  Petitioners  requested  suspension 
and  revocation  of  the  operating  license 
for  Millstone  Unit  1,  As  previously 
discussed,  the  relative  safety 
significance  of  the  full-core  offloads 
performed  at  Millstone  Unit  1  is  low. 
However,  all  three  Millstone  units  have 
been  found  to  have  significant  design- 
basis  deficiencies.  The  NRC  has  issued 


letters  to  NNECO  for  each  Millstone 
facility  requiring  that  certain 
information  pertaining  to  actions  taken 
to  address  design  configuration  issues 
be  submitted  to  the  NRC  and  requesting 
its  submittal  before  the  restart  of  the 
facilities.  Additionally,  the  NRC  has 
issued  the  ICAVP  Order  to  the  Licensee 
requiring  an  independent  verification  of 
its  broad  configuration  management 
corrective  actions  before  restarting  of 
any  Millstone  units. 

These  actions  taken  by  the  NRC  are 
relevant  to  the  issues  raised  by  the 
Petitioners  regarding  adherence  by  the 
Licensee  to  its  licensing  basis.  Further, 
the  actions  taken  are  much  broader  than 
those  requested  by  Petitioners  in  that 
Petitioners'  requests  were  limited  to  the 
SFP  design  basis  at  Millstone  Unit  1. 
Thus,  the  NRC's  actions  to  date 
constitute  a  partial  grant  of  the 
Petitioners'  requests  regarding 
suspension  and  revocation  of  the 
operating  license  for  Millstone  Unit  1. 

B.  Request  to  Perform  a  Detailed 
Independent  Analysis  of  the  Offsite 
Dose  Consequences  of  the  Total  Loss  of 
Spent  Fuel  Pool  Water 

The  risk  of  accidents  in  spent  fuel 
storage  pools  beyond  the  design  basis 
was  examined  in  WASH-1400.''  In  this 
study,  it  was  concluded  that  the  risks 
associated  with  the  spent  fuel  are  orders 
of  magnitude  below  those  involving  the 
reactor  core  because  of  the  simplicitv  of 
the  SFP. 

This  issue  was  reexamined  in  the  late 
1980s  because  (1)  spent  fuel  was  being 
stored  onsite  instead  of  being 
reprocessed  and  (2)  some  laboratory 
studies  provided  evidence  of  the 
possibility  of  fire  propagation  between 
assemblies  stored  in  an  air-cooled 
environment.  The  dose  estimate 
portions  of  the  study  were  performed  by 
the  Brookhaven  National  Laboratorv. 
The  results  of  this  reexamination  were 
published  in  NUREG-1353.'  The  NRC 
staff  concluded  that  SFP  accidents 
beyond  the  design  basis  did  not  warrant 
additional  regulatory  action  because  of 
the  large  inherent  safety  margins  in  the 
design  and  construction  of  the  SFP. 

Additionally,  because  of  SFP  safety 
questions  that  were  first  reported  to  the 
NRC  staff  in  November  1992  by  two 
engineers  who  formerly  worked  under 
contract  for  the  Pennsylvania  Power  & 
Light  Company,  the  NRC  again  revisited 


"U.S.  Nuclear  Regulatory  Commis.'iion  (USNRC), 
"Reactor  Safety  Study— .An  A.ssessmenl  of  .Accident 
Risk  in  b'.S.  Commercial  Nuclear  Power  Plants  " 
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'L;,S  Nuclear  Regulatory  Commission  (USNRC), 
■Regulatory  Analysis  for  the  Resolution  of  Generic 
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this  issue.  The  principal  safety  concern 
the  staff  reviewed  involved  the  potential 
for  a  sustained  loss  of  SFP  cooling  and 
the  potential  for  a  substantial  loss  of 
spent  fuel  coolant  inventory  that  could 
expose  irradiated  fuel.** 

The  NRC  staff  completed  its  work 
under  the  task  action  plan  in  Juiy  1996. 
The  staff  forwarded  the  results  of  its 
review  to  the  Commission  on  July  26. 
1996.'^  In  the  report,  the  staff  concluded 
that  existing  SFP  structures,  systems, 
and  components  provide  adequate 
protection  for  public  health  and  safety. 
Protection  is  provided  by  several  layers 
of  defense  involving  accident 
prevention  (e.g..  quality  controls  on 
design,  construction,  and  operation), 
accident  mitigation  (e.g..  multiple 
cooling  systems  and  multiple  makeup 
water  paths),  radiation  protection,  and 
emergency  preparedness.  The  staff  has 
reviewed  and  approved  design  features 
addressing  each  of  these  areas  for  spent 
fuel  storage  for  each  operating  reactor. 
In  addition,  the  limited  risk  analyses 
available  for  spent  fuel  storage  suggest 
that  current  design  features  and 
operational  constraints  cause  issues 
related  to  SFP  storage  to  be  a  small 
fraction  of  the  overall  risk  associated 
with  an  operating  light-water  reactor. 

The  NRC's  actions  to  date  in 
evaluating  SFP  accidents  beyond  the 
design  basis  constitute  a  partial  grant  of 
the  Petitioners'  request  to  perform 
analyses  of  such  accidents. 

C.  Request  for  Enforcement  Action 
Pursuant  to  10  CFR  50.5  and  50.9 

The  NRC  staff  is  still  considering  the 
Petitioners'  assertions  that  the  Licensee 
knowingly,  willfully,  and  flagrantly 
operated  Millstone  Unit  1  in  violation  of 
License  Amendments  Nos.  39  and  40 
and  submitted  material  false  statements 
to  obtain  License  .Amendments  Nos.  39 
and  40.  which  will  be  addressed  in  a 
subsequent  Director's  Decision. 

///.  Conclusion 

The  staff  has  completed  its  technical 
review  of  the  full-core  offload  issue  at 
Millstone  Units  1.  2.  and  3,  and 
Seabrook  Unit  1.  The  staff  has 
concluded  that  Millstone  Unit  1  could 
safely  offload  a  full  core.  The  staff  also 
found  that  Millstone  Unit  3  and 
Seabrook  Unit  1  could  safely  offload  full 
cores.  Additionally,  the  staff  found  that 
Millstone  Unit  2  was  not  routinely 
performing  full-core  offloads  as  asserted 
by  the  Petitioners.  However,  the  staff 
followup  of  spent  fuel  pool  issues  raised 


by  the  Petitioners  led.  in  part,  to  the 
identification  of  a  broad  spectrum  of 
configuration  management  concerns 
that  must  be  corrected  before  the  restart 
of  any  Millstone  unit. 

The  three  Millstone  units  are 
currently  shut  down  and  the  NRC  staff 
has  issued  a  Confirmatory  Order 
establishing  an  ICAVP  :or  each 
Millstone  unit  to  ensure  that  the  plant's 
physical  and  functional  characteristics 
are  in  conformance  with  its  licensing 
and  design  basis.  The  ICAVP  shall  be 
performed  and  completed  for  each  unit, 
to  the  satisfaction  of  the  NRC.  before 
restart  of  any  unit.  To  this  extent. 
Petitioners'  requests  for  suspension  and 
revocation  of  the  Millstone  Unit  1 
operating  license  are  granted.  In 
addition,  the  staff  has  evaluated  spent 
fuel  accidents  beyond  the  design  bases 
and.  to  this  extent.  Petitioners'  request 
to  perform  analyses  of  such  accidents  is 
granted. 

A  copy  of  this  Partial  Director's 
Decision  will  be  placed  in  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NVV.,  Washington.  D.C..  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center.  Three  Rivers 
Community-Technical  College.  574  New 
London  Turnpike.  Norwich. 
Connecticut,  and  at  the  temporan,-  local 
public  document  room  located  at  the 
VVaterford  Library.  ATTN:  \'ince 
Juliano,  49  Rope  Ferry  Road,  Waterford. 
Connecticut. 

A  copy  of  this  Partial  Director's 
Decision  will  also  be  filed  with  the 
Secretary  of  the  Commission  for  review 
in  accordance  with  10  CFR  2  206(c)  of 
the  Commission's  regulations.  This 
Partial  Decision  will  become  the  final 
action  of  the  Commission  (for 
Petitioners'  requests  1.  2.  and  3)  25  days 
after  its  issuance,  unless  the 
Commission,  on  its  own  motion, 
institutes  review  of  the  Decision  within 
that  time. 

Dated  at  Rockville.  Mar>'land.  this  26th  day 
of  December  1996, 

For  the  Nuclear  Regulatorv'  Commission. 
Frank  J.  Miraglia,  )r.. 
Acting  Director.  Office  of  Nuclear  Reactor 
Regulation 
(FR  Dor.  97-64  Filed  1-2-97;  8:45  am] 
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Safety  " 

'Memorandum  to  the  Commission  from  I.  Taylor. 
"Resolution  of  Spent  Fuel  Storage  Pool  .^^tiun  Plan 
Issues."  dated  luly  26.  1996. 


POSTAL  RATE  COMMISSION 

[Docket  No.  A97-8] 

Pleasant  Prairie,  Wl  53158  (Anthony  J. 
Dzian,  et  al.,  Petitioners);  Notice  and 
Order  Accepting  Appeal  and 
Establishing  P'-ocedural  Schedule 
Under  39  U.S.C.  §  404(b)(5) 

Issued  Decemt)er  27.  1996 

Before  Commissioner;^  Edward  J.  Gleiman, 
Chairman,  H  Edward  Quick,  Ir.,  Vice- 
Chairman;  George  W.  Halev;  W  H. 

•Trey"  LeBlanc  III 

Docket  Number  .\97-8. 

Same  of  Affected  Post  Office:  Pleasant 

Prairie.  Wisconsin  53158. 
Namels)  of  Petitionerfsl:  .^nthonv  1. 

Dzian.  et  al. 
Type  of  Determination  Consolidation. 
Date  of  Filing  of  Appeal  Papers: 

December  23.  1996. 
Categories  of  Issues  Apparently  Raised 

1.  Effect  on  the  communitv  r39  U.S.C. 
i^404{b)(2)(A)j, 

2.  Effect  on  postal  services  [39  U.S.C. 
H04(b)(2)(C)l. 

.\fter  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it.  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or.  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  US  C 
§404(b)(5!1.  In  the  interest  of 
expedition,  in  light  of  the  120-day 
decision  schedule,  the  Commission  mav 
request  the  Postal  Service  to  submit 
memoranda  of  law  on  any  appropriate 
issue  If  requested,  such  memoranda 
will  be  due  20  days  from  the  issuance 
of  the  request  .md  the  Postal  Service 
shall  ser\e  a  copy  of  its  memoranda  on 
the  petitioners.  The  Postal  Service  may 
incorporate  by  reference  in  its  briefs  or 
motions,  any  arguments  presented  in 
memoranda  it  previously  filed  in  this 
docket  If  necessary,  the  Commission 
also  mav  ask  petitioners  or  the  Postal 
Service  for  more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  January  7,  1997 

(b)  The  Secretar%-  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

Bv  the  Commission. 
Mar^ar«t  P.  Crenshaw. 
Secretary. 

Appendix 

December  23,  1996 
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Filing  of  Appeal  letter 
December  27.  1996 
Commission  Notice  and  Order  of  Filing  of 
Appeal 
January  17.  1997 
Last  dav  of  filing  of  petitions  to  intervene 
[see39CFR§3001  Ul(b)| 
January  27,  1997 
Petitioners'  Participant  Statement  or  Initial 
Brief  (see  39  CFR  §  3001  115  (a)  and  (b)i 
February  18.  1997 
Postal  Service's  Answering  Brief  (see  39 
CFR  §  3001.115(c)) 
March  5.  1997 
Petitioners'  Reply  Brief  should  Petitioner 
choose  to  file  one  [see  39  CFR 
§  3001.1 15(dll 
.March  12,  1997 
Deadline  for  motions  by  any  party 
requesting  oral  argument.  The 
Commission  will  schedule  oral  argument 
only  when  if  is  a  necessary  addition  to 
the  written  filings  (see  39  CFR 
§3001  1161 
April  22,  1997 
Expiration  of  the  Commission's  120-day 
decisional  schedule  (see  39  U.S.C. 
§404(b)(5)l 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Proposed  New  Rules 

Rule  203A-2;  SEC  File  No.  270-431; 

0MB  Control  No.  3235-new. 
Rule  203A-5;  SEC  File  No.  270-432; 

0MB  Control  No.  323.5-new. 

Proposed  Amendments 

Rule  203-1  and  Form  ADV:  SEC  File 

No.  270-39;  0MB  Control  No.  3235- 

0049 
Rule  204-1;  SEC  File  No.  270-41:  0MB 

Control  No   323,5-0048. 
Rule  204-2;  SEC  File  No.  270-315;  OMB 

Control  No.  3235-0278. 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Fiiings 
and  Information  Services.  Washington. 
DC.  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  .Act  of  1995 
(44  U.S.C.  3501  et  st-q.].  the  Securities 
and  Exchange  Commission 
("Commission  ")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  the  following 
proposed  rules  and  forms. 

On  October  11,  1996  President 
Clinton  signed  into  law  the  National 
Secunties  Markets  Improvement  Act  of 
1996  C'lgge  Act").  Title  III  of  the  1996 
Act,  the  Investment  .\dvi,sers 
Supervision  Coordination  Act 


("Coordination  Act"),  amended  the 
Investment  Advisers  Act  of  1940  to. 
among  other  things,  reallocate  the 
responsibilities  for  regulating 
investment  advisers  between  the 
Commission  and  the  securities 
regulatory  authorities  of  the  states.  The 
most  significant  of  these  amendments 
reallocates  federal  and  state 
responsibilities  for  the  regulation  of  the 
approximately  22,500  investment 
advisers  currently  registered  with  the 
Commission.  These  amendments  will 
become  effective  on  .April  9,  1997. 
Based  on  information  provided  by 
advisers,  the  Commission  estimates  that 
approximately  72  percent  of  the 
advisers  currently  registered  with  the 
Commission  will  not  be  eligible  for 
Commission  registration  after  April  9, 
1997. 

The  Commission  has  published  for 
comment  new  rules  and  rule  • 

amendments  to  implement 
Congressional  intent  to  reallocate 
regulatory  responsibilities  for 
investment  advisers  between  the 
Commission  and  state  .securities 
authorities.  The  Commission  is  also 
revising  several  of  its  rules  that 
currently  apply  to  all  investment 
advisers  to  make  such  rules  applicable 
only  to  advisers  regi,stered  or  required  to 
be  registered  with  the  Commission.  The 
proposed  rules  would  establish  the 
process  by  which  certain  advisers 
would  withdraw  from  Commission 
registration,  exempt  certain  advisers 
from  the  prohibition  on  Commission 
registration,  and  define  certain  terms. 
The  proposed  amendments  to  rules 
under  the  Advisers  Act  would  reflect 
the  changes  made  by  the  Coordination 
Act.  Certain  provisions  of  the  proposed 
rules  and  rule  amendments  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Papervvork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Those  provisions 
are  summarized  below. 

Rule  203A-2(d) 

Proposed  rule  203A-2(d)  would 
exempt  from  the  prohibition  on 
Commission  registration  a  newlv  formed 
adviser  that  has  a  reasonable 
expectation  that  it  will  be  eligible  for 
Commission  registration  within  90  days, 
provided  certain  conditions  are  met. 
Proposed  rule  203A-2(d)  contains  two 
related  collection  of  information 
requirements.  The  collection  of 
information  would  be  necessary  to 
determine  the  eligibility  of  certain 
investment  advisers  to  relv  on  the 
proposed  'reasonable  expectation" 
exemption  from  the  prohibition  on 
Commission  registration,  and  to 
implement  that  exemption.  It  is 


anticipated  that  this  collection  of 
information  would  be  found  at  17  CFR 
275.203A-2(d).  An  adviser  reiving  on 
the  exemption  provided  by  proposed 
rule  203A-2(d)  would  be  required  to  file 
a  short  written  undertaking  on  Schedule 
E  to  Form  ADV,  indicating  that  the 
adviser  will  withdraw  from  registration 
if  on  the  90th  day  after  registering  with 
the  Commission  the  adviser  does  not 
meet  the  eligibility  requirements  for 
registration  under  section  203A  of  the 
Advisers  Act  and  rules  thereunder.  At 
the  end  of  the  90-day  period,  the  adviser 
also  would  be  required  to  file  an 
amended  Schedule  I  to  Form  ADV.  If 
the  adviser  indicates  on  the  amended 
Schedule  I  that  it  has  not  become 
eligible  to  register  with  the  Commission, 
the  adviser  would  be  required  to  file  a 
Form  ADV-VV  concurrently  with  the 
Schedule  I,  thereby  withdrawing  its 
registration  with  the  Commission.  The 
likely  respondents  to  this  information 
collection  are  newly  formed  investment 
advisers  that  are  not  currently  registered 
with  the  Commission  or  with  the  states. 
The  Commission  estimates  that  there 
would  be  100  such  respondents  per 
year,  and  that  each  respondent  would 
respond  one  time  per  year.  The 
weighted  average  total  annual  time 
burden  for  each  respondent  is  estimated 
to  be  57.5  minutes.  This  figure  is  based 
upon  the  following  estimates:  (i)  45 
minutes  for  the  approximately  90 
advisers  that  advise  registered 
investment  companies,  that  do  not  need 
to  calculate  assets  under  management  to 
complete  Schedule  I,  or  that  need  to 
calculate  assets  under  management  but 
do  so  as  part  of  their  normal  business 
operations;  (ii)  2  hours  for  the 
approximately  10  advisers  that  must 
calculate  assets  under  management  for 
the  sole  purpose  of  filing  Schedule  I; 
and  (iii)  5  minutes  for  all  respondents 
to  prepare  the  undertaking  required  on 
Schedule  E  to  Form  ADV.  The 
Commission  estimates  that  the  aggregate 
annual  burden  for  all  respondents 
would  be  95.83  hours.  Providing  this 
information  would  be  mandatory  to 
qualify  for  the  exemption  under 
proposed  rule  203A-2(d),  and  responses 
would  not  be  kept  confidential. 

Rule  203A-5  and  Form  ADV-T 

Proposed  rule  203A-5  and  Form 
ADV-T  contain  collection  of 
information  requirements.  This 
collection  of  information  is  necessary 
for  the  Commission  to  determine 
whether  advisers  meet  the  proposed 
eligibility  criteria  for  Commission 
registration  set  forth  in  section  203A  of 
the  Advisers  Act  and  rules  thereunder, 
and  to  provide  for  the  orderly 
withdrawal  from  Commission 
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registration  for  advisers  that  are  no 
longer  eligible.  It  is  anticipated  that  this 
collection  of  information  would  be 
found  at  17  CFR  275.203A-5  and  17 
CFR  279.3.  Under  proposed  rule  203A- 
5  and  17  CFR  279.3.  Under  proposed 
rule  203A-5,  all  advisers  registered  with 
the  Commission  on  April  9,  1997  would 
be  required  to  file  a  completed  Form 
ADV-T  no  later  than  that  date.  Form 
ADV-T  would  require  each  adviser  to 
declare  whether  it  remains  eligible  for 
Commission  registration.  For  an  adviser 
that  declares  itself  not  ehgible  for 
Commission  registration,  Form  ADV-T 
would  serve  as  a  request  for  withdrawal 
of  the  adviser's  registration  as  of  April 
9,  1997.  The  likely  respondents  to  this 
information  collection  are  all 
investment  advisers  registered  with  the 
Commission  on  April  9,  1997.  The 
Commission  estimates  that  there  would 
be  22,500  such  respondents  to  this 
collection  of  information.  Each 
respondent  would  respond  once.  The 
weighted  average  annual  lime  burden 
for  each  respondent  is  estimated  to  be 
53.33  minutes.  This  figure  is  based  upon 
the  following  estimates:  (i)  45  minutes 
for  the  approximately  20,000  advisers 
that  advise  registered  investment 
companies,  that  do  not  need  to  calculate 
assets  under  management  to  complete 
Form  ADV-T,  or  that  need  to  calculate 
assets  under  management  but  do  so  as 
part  of  their  normal  business  operations: 
(ii)  2  hours  for  the  approximately  2,500 
advisers  that  must  calculate  assets 
under  management  for  the  sole  purpose 
of  filing  Form  ADV-T.  The  aggregate 
annual  burden  for  all  22.500  advisers  is 
estimated  to  be  19,998  hours.  Providing 
the  information  would  be  mandatory, 
and  responses  would  not  be  kept 
confidential. 

Rule  203-1  and  Form  ADV 

Rule  203-1  and  Form  ADV,  including 
the  proposed  new  Schedule  1  to  Form 
ADV,  contain  information  collection 
requirements.  Form  ADV  is  required  by 
rule  201-1  to  be  filed  by  every  applicant 
for  registration  with  the  Commission  as 
an  investment  adviser,  is  mandatory, 
and  responses  are  not  kept  confidential. 
This  collection  of  information  is  found 
at  17  CFR  275.203-1  and  17  CFR  279.1. 
The  Commission  in  the  past  received 
approximately  3,500  applications  for 
registration  on  Form  ADV  in  one  year. 
The  weighted  average  burden  hours  for 
completing  Form  ADV  is  currently 
9.0063,  and  the  total  annual  burden 
hours  currently  approved  by  0MB  for 
this  form  is  31.  522  hours. 

The  Commission  is  proposing  to 
amend  Form  ADV  to  include  a  new 
Schedule  I.  The  Commission  is  not 
proposing  to  amend  rule  203-1. 


Schedule  I  would  require  an  applicant 
to  declare  whether  it  is  eligible  for 
Commission  registration.  This  new 
requirement  is  necessary  for  the 
Commission  to  determine  whether 
advisers  meet  the  eligibility  criteria  for 
Commission  registration  set  forth  in 
section  203A  of  the  Advisers  Act  and 
rules  thereunder.  The  likely 
respondents  to  this  information 
collection  would  be  all  appUcants  for 
registration  with  the  Commission  after 
April  9.  1997,  Based  on  the 
Commission's  experience  in  processing 
adviser  applications,  and  the  percentage 
of  applicants  in  the  past  without  assets 
under  management,  the  Commission 
estimates  that  after  April  9,  1997  the 
number  of  applicants  for  registration 
will  decrease  from  approximately  3,500 
to  between  500  and  1000  annually.  The 
weighted  average  total  annual  time 
burden  for  each  applicant  to  complete 
Schedule  I  on  average  is  estimated  to  be 
52.5  minutes  This  figure  is  based  upon 
the  following  estimates.  Compliance 
with  the  requirement  to  complete 
Schedule  I  imposes  a  total  burden  per 
applicant  of  approximately  45  minutes 
for  the  approximately  90  percent  of 
applicants  that  advise  registered 
investment  companies,  that  do  not  need 
to  calculate  assets  urder  management  to 
complete  Schedule  I.  or  that  need  to 
calculate  assets  under  management  but 
do  so  as  a  part  of  their  normal  business 
operations.  For  the  approximately  10 
percent  of  applicants  that  must  calculate 
assets  under  management  for  Schedule 
I,  however,  this  burden  would  be  2 
hours.  Providing  this  information  would 
be  mandator)-.  Amending  Form  .^DV  to 
include  new  Schedule  1  is  estimated  to 
increase  the  weighted  average  burden 
hours  for  applicants  completing  Form 
ADV  to  9.8813  hours.  As  a  result  of  the 
new  Schedule  I,  together  with  the 
reduction  of  the  number  of  investment 
advisers  registered  with  the 
Commission,  the  annual  aggregate 
burden  for  all  respondents  for 
completing  amended  Form  .\DV  is 
estimated  to  be  between  4,940.65  and 
9,881.3  hours. 

Rule  204-1 

Rule  204-1.  including  the  proposed 
amendment  to  the  rule,  includes 
collection  of  information  requirements. 
Rule  204-1  sets  forth  the  circumstances 
requiring  the  filing  of  an  amendment  to 
Form  ADV.  the  form  that  must  be  filed 
with  tlie  Commission  to  register  as  an 
investment  adviser.  This  collection  of 
information  is  found  at  17  CFR  275.204- 
1.  is  mandatory,  and  respon.ses  are  not 
kept  confidential.  The  total  annual 
burden  currently  approved  by  0MB  for 
rule  204-1  is  approximately  21,438 


hours  for  the  20,088  advisers  registered 
with  the  Commission  in  1994. 

The  proposed  amendments  to  rule 
204-1  would  require  an  adviser  to  file 
an  amended  Schedule  I  to  Form  ADV 
annually  within  90  days  of  the  end  of 
the  adviser's  fiscal  year.  Schedule  I 
would  require  an  adviser  to  declare 
whether  it  remains  efigibie  for 
Commission  registration.  The-new 
requirement  is  necessan,'  for  the 
Commission  to  determine  whether 
advisers  continue  to  meet  the  eligibility 
criteria  for  Commission  registration  set 
forth  in  section  203A  of  the  Advisers 
Act  and  rules  thereunder.  The  likely 
respondents  to  this  information 
collection  are  all  investment  advisers 
registered  with  the  Commission  after 
April  9.  1997.  The  Commission 
estimates  that  there  would  be  6,300 
■uch  respondents  to  this  collection  of 
information  (28%  of  the  approximately 
22,500  registered  investment  advisers  as 
of  April  9.  1997).  Each  respondent 
would  respond  one  time  per  year  The 
total  annual  time  burden  for  each 
respondent  is  estimated  to  be  52.14 
minutes.  This  figure  is  based  upon  the 
following  estimates.  Compliance  with 
the  requirement  to  file  an  amended 
Schedule  1  would  impose  a  total  annual 
burden  per  adviser  of  approximately  45 
minutes  for  the  approximately  5,700 
advisers  that  advise  registered 
investment  companies,  that  do  not  need 
to  calculate  assets  under  management  to 
complete  Schedule  I.  or  that  need  to 
calculate  assets  under  management  but 
do  so  as  part  of  their  normal  business 
operations.  For  the  approximately  600 
advisers  that  must  calculate  assets 
under  management  for  Schedule  1. 
however,  this  burden  would  be  2  hours. 
Providing  the  information  would  t>e 
mandatory  and  responses  would  not  be 
kept  confidential.  Based  on  the 
Commission's  experience  under  rule 
204-1,  and  taking  into  account  the  new 
requirement  to  annually  amend 
Schedule  1.  the  Commission  anticipates 
that  each  adviser  eligible  for 
Commission  registration  after  April  9. 
1997  will  respond  to  the  information 
colledion  requirements  of  rule  204-1 
as  proposed  to  be  amended,  an  average 
of  1.5  times  annuall>   The  Commission 
estimates  that  the  annual  aggregate 
burden  for  all  respondents  under  rule 
204-1  will  be  18,297.09  hours. 

Rule  204-2 

Section  204  of  the  Advisers  Act 
provides  that  investment  advisers 
required  to  register  with  the 
Commission  must  make  and  keep  lor 
prescribed  periods  such  records,  and 
furnish  such  copies  thereof,  and  make 
and  disseminate  such  reports  as  the 
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Commission,  by  rule,  may  prescribe  as 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors.  Rule  204-2  sets  forth 
requirements  for  keeping,  maintaining 
and  preserving  specified  books  and 
records  by  investment  advisers.  This 
collection  of  information  is  found  at  17 
CFR  275.2p4-2,  is  mandator)',  is  used  by 
the  Com.mission  staff  in  its  oversight 
program,  and  generally  is  kept 
confidential.  See  section  210(b)  of  the 
Advisers  Act  [15  U.S.C.  80b-10(b)]. 
Currently,  compliance  with  the  rule 
requires  approximately  23.S.47  hours 
each  year  per  Commission-registered 
investment  adviser,  for  a  total  of 
5,180.340  hours  for  all  22.000  advisers 
registered  last  year. 

The  proposed  amendments  to  rule 
204-2  would  clarify  the  application  of 
the  rule's  recordkeeping  requirements  tu 
advisers  that  register  with  the 
Commission  after  having  been  registered 
with  the  states.  The  proposed 
amendments  are  necessary  (i)  to  make 
the  books  and  recordkeeping 
requirements  of  that  rule  applicable 
only  to  advisers  registered  with  the 
Commission,  and  (ii)  to  clarifv  the  rule's 
application  to  investment  advisers  that 
transfer  from  state  to  Commission 
registration  after  April  9.  199"  The 
Commission  is  proposing  to  amend  rule 
204-2  to  make  the  rule's  books  and 
recordkeeping  requirements  applicable 
only  to  advisers  registered  with  the 
Commission  after  the  Coordination 
Act's  effective  date.  This  amendment 
would  relieve  the  appro.ximatelv  16.200 
of  the  22.500  advisers  currentlv 
registered  that  will  not  be  eligible  for 
Commission  registration  after  April  9, 
1997  from  the  recordkeeping  burdens 
imposed  by  this  rule. 

The  Commission  is  also  proposing  to 
amend  rule  204-2  to  require  an  adviser 
that  registers  with  the  Commission  after 
April  9.  1997  to  preserve  any  books  and 
records  that  the  adviser  was  previously 
required  to  maintain  under  state  law.  ' 
These  books  and  records  would  be 
required  to  be  maintained  in  the  manner 
and  for  the  period  of  time  as  the  other 
books  and  records  required  to  be 
maintained  under  rule  204-2(a)  This 
collection  of  information  would  be 
found  at  17  CFR  275.204-2.  The  likely 
respondents  to  this  information 
collection  are  all  investment  advisers 
registered  with  the  Commission  after 
April  9.  1997.  The  Commission 
estimates  that  there  would  be  6.300 
such  respondents  to  this  c:ollection  of 
information.  Each  respondent  would 
retain  records  on  an  ongoing  basis.  The 
total  annual  time  burden  for  each 
respondent  is  estimated  to  be  235.47 
hours.  The  proposed  amendments 
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would  not  change  the  burden  last 
reported  to  the  0MB.  As  a  result  of  the 
reduction  of  the  number  of  investment 
advisers  registered  with  the 
Commission,  the  annual  aggregate 
burden  for  all  respondents  to  the 
recordkeeping  requirements  under  rule 
204-2  is  estimated  to  be  1,483,461 
hours. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  and  are  not 
derived  from  a  comprehensive  or  even 
representative  survey  or  study  of  the 
cost  of  SEC  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology. 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NVV.,  Washington,  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  December  20,  1996. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
(PR  Doc  97-21  Filed  1-2-97;  8:45  am] 
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Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington 
DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission 
( 'Commission")  has  submitted  to  the  • 
Office  of  Management  and  Budget 
requests  for  approval  of  existing 
collections  without  OMB  approval  and 
extension  on  previously  approved 
collections  of  information: 

Rule  9b-l  sets  forth  the  categories  of 
information  required  to  be  disclosed  in 
an  options  disclosure  document  (ODD) 
and  requires  the  options  markets  to  file 
an  ODD  with  the  Commission  60  days 
prior  to  the  date  it  is  distributed  to 
investors.  In  addition.  Rule  9b-l 
provides  that  the  ODD  must  be  amended 
if  the  information  in  the  document 
becomes  materially  inaccurate  or 
incomplete  and  that  amendments  must 
be  filed  with  the  Commission  30  days 
prior  to  the  distribution  to  customers. 
Finally.  Rule  9b-l  requires  a  broker- 
dealer  to  furnish  to  each  customer  and 
ODD  and  any  amendments,  prior  to 
accepting  an  order  to  purchase  or  sell  an 
option  on  behalf  of  that  customer. 

There  are  5  options  markets  that  must 
comply  with  Rule  9b-l,  These  5 
respondents  work  together  to  prepare  a 
single  ODD  covering  options  traded  on 
each  market,  as  well  as  amendments  to 
the  ODD.  These  respondents  file  no 
more  than  one  amendment  per  year, 
which  requires  approximately  8  hours 
per  year  for  each  respondent.'Thus.  the 
total  compliance  burden  for  options 
markets  per  year  is  40  hours.  The 
approximate  cost  per  hour  is  $100. 
resulting  in  a  total  cost  of  compliance 
for  these  respondents  of  $4,000  per  year 
(40  hours®  $100). 

In  addition,  approximately  2,000 
broker-dealers  must  comply  with  Rule 
9b-l.  Each  of  these  respondents  will 
process  an  average  of  three  new 
customers  for  options  each  week  and, 
therefore,  will  have  to  furnish 
approximately  156  ODDs  per  year.  The 
postal  mailing  or  electronic  delivery  of 
the  ODD  takes  respondents  no  more 
than  30  seconds  to  complete  for  an 
annual  compliance  burden  for  each  of 
these  respondents  of  78  minutes,  or  1.3 
hours.  Thus,  the  total  compliance 
burden  per  year  is  2,600  hours  (2,000 
broker-dealers  x  1.3  hours).  The 
approximate  cost  per  hour  to  these 
respondents  is  $10  per  hour,  resulting  in 
a  total  cost  of  compliance  for  these 
respondents  of  $26,000  per  year  (2,600 
hours  @  1.3  hours). 

The  total  compliance  burden  for  all 
respondents  under  this  rule  (both 
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options  markets  and  broker-dealers)  is 
2,640  hours  per  year  (40  +  2,600),  and 
total  compliance  costs  of  $30,000 
($4,000  +  $26,000). 

Rule  15c2-8  requires  broker-dealers  to 
deliver  preliminary  or  final 
prospectuses  to  specified  persons  in 
association  with  securities  offerings. 
This  requirement  ensures  that 
information  concerning  issuers  flows  to 
purchasers  of  the  issuers'  securities  in  a 
timely  fashion.  There  are  approximately 
8,500  broker-dealers,  any  of  which 
potentially  may  participate  in  an 
offering  subject  to  Rule  15c2-8.  The 
Commission  estimates  that  Rule  15c2-8 
creates  approximately  40,290  burden 
hours  with  respect  to  approximately  579 
initial  public  offerings  and  1,344  other 
offerings. 

Estimating  that  records  are  to  be  kept 
by  compliance  or  other  related 
personnel  paid  at  an  hourly  rate  of  $28. 
the  total  annualized  cost  burden  for 
recordkeeping  is  $1,128,120  (28  x 
40,290).  Added  to  this  are  the  costs  of 
copying  and  mailing.  These  costs  are 
estimated  to  be  approximately  $100,000 
per  initial  public  offering,  for  a  total  of 
$59,200,000,  with  other  costs  expected 
to  be  de  minimis,  as  they  would  be 
incurred  for  purposes  of  complying  with 
Securities  Act  of  1933  provisions.  The 
total  annualized  cost  burden  is  therefore 
$60,328,120. 

Rule  12f-l  sets  forth  the  information 
which  an  exchange  must  include  in  an 
application  for  unlisted  trading 
privileges  in  a  security.  There  are  5 
national  securities  exchanges  that 
require  an  aggregate  total  of  670  hours 
to  comply  with  this  rule.  Each  of  these 
5  respondents  makes  an  estimated  134 
annual  responses,  for  an  aggregate  of 
670  responses  per  year.  Each  response 
takes  approximately  1  hours  to 
complete.  Thus,  the  total  compliance 
burden  per  year  is  670  burden  hours. 
The  approximate  cost  per  hour  is  $100, 
resulting  in  a  total  cost  of  compliance 
for  the  respondents  of  $67,000  (670 
hours®  $100). 

Rule  12f-2  requires  that  a  national 
securities  exchange  must  report  to  the 
Commission  certain  changes  in  a 
security  admitted  to  unlisted  trading 
privileges.  This  report  is  generally  made 
by  filing  Form  27.  There  is  one 
respondent  that  requires  an  aggregate 
total  of  42  minutes  to  comply  with  this 
rule.  Thus,  the  total  compliance  burden 
per  year  is  42  minutes.  The  total  cost  of 
compliance  for  the  respondents  is  $27. 

Rule  12f-3  prescribes  the  information 
which  must  be  included  in  applications 
for  and  notices  of  termination  or 
suspension  of  unlisted  trading 
privileges  in  a  security  An  exchange 
must  notify  the  Commission  of  such 


action  by  promptly  filing  a  Form  28. 
Each  of  the  five  national  securities 
exchange  respondents  incurs  an  average 
of  20  burden  hours  per  year  in 
complying  with  the  rule,  for  a  total 
burden  of  100  hours.  The  approximate 
cost  per  hour  is  $100,  for  a  total 
annualized  cost  burden  of  $10,000. 

Rule  12a-5,  under  paragraph  (d). 
directs  that  after  an  exchange  has  taken 
action  to  admit  any  security  to  trading 
pursuant  to  the  provisions  of  the  Rule 
12a-5,  the  exchange  is  required  to  file 
with  the  Commission  a  notification  on 
Form  26.  Form  26  provides  the 
Commission  with  certain  information 
regarding  a  security  admitted  to  trading 
on  an  exchange  pursuant  to  Rule  12a- 
5,  including:  (1)  The  name  of  the 
exchange,  (2)  the  name  of  the  issuer,  (3) 
a  description  of  the  security,  (4)  the 
date(s)  the  security  was  or  will  be 
admitted  to  when  issued  and/or  regular 
trading,  and  (5)  a  brief  description  of  the 
transaction  pursuant  to  which  the 
security  was  or  will  be  issued. 

The  Commission  generally  is 
responsible  for  overseeing  the  national 
securities  exchanges,  and  is  particularly 
responsible  under  Section  12(a)  of  the 
Securities  Exchange  Act  of  1934  ("Act  ") 
to  receive  notification  of  any  securities 
that  are  permitted  to  trade  on  an 
exchange  pursuant  to  the  temporary 
exemption  under  Rule  12a-5.  Without 
the  Rule  and  the  Form,  the  Commission 
would  be  unable  fully  to  implement 
these  statutory  responsibilities. 

There  are  nine  national  securities 
exchanges  which  may  avail  themselves 
of  the  exemption  provided  by  Rule  12a- 
5.  While  approximately  45  Form  26s  are 
filed  annually,  the  reporting  burdens 
typically  are  not  spread  evenly  among 
the  exchanges.  For  purposes  of  this 
filing,  the  staff  has  assumed  that  each 
exchange  files  an  equal  number  (five)  of 
Form  26  reports.  Each  report  requires 
approximately  20  minutes  to  complete, 
and  so  the  aggregate  annual  compliance 
burden  is  estimated  to  be  100  minutes 
for  each  exchange  and  15  hours  for  all 
nine  exchanges. 

The  Commission  staff  estimates  that 
the  cost  to  respondents  of  completing 
Form  26  ranges  from  approximately  $10 
to  $15.  with  an  average  cost  per 
response  of  S13.  The  estimated  total 
annual  cost  for  complying  with  the  Rule 
12a-5  is  about  $65  for  each  exchange, 
and  $585  for  all  exchanges  combined. 

Rule  15A)-1  implements  the 
requirements  of  Sections  ISA.  17,  and 
19  of  the  Act  by  requiring  every 
association  applying  for  registration  or 
registered  as  a  national,  or  as  an 
affiliated  securities  association  to  keep 
its  registration  statement  up  to  date  by 


filing  with  the  Commission  on  Form  X- 
15A)-1  and  Form  X-15AJ-2. 

Rule  15AJ-1  requires  a  securities 
association  to  promptly  notify  the 
Commission  on  Form  X-15AJ-1  of  any 
change  which  renders  inaccurate  any 
information  contained  or  incorporated 
in  the  registration  statement  or  in  any 
amendment  or  supplement  thereto.  Rule 
15AJ-1  also  requires  a  securities 
association  to  file  each  year  with  the 
Commission  an  annual  consolidated 
SI  pplement  on  Form  X-15A)-2. 

There  is  presently  only  one  registered 
securities  association  that  is  required  to 
comply  with  Rule  15AJ-1.  The  number 
of  hours  necessary  to  comply  with  the 
rule  by  filing  an  amendment  is 
approximately  one-half  hour  per 
response.  The  average  number  of  hours 
necessary  to  file  the  annual  supplement 
is  three  reporting  hours.  The  average 
cost  per  response  for  Rule  15AJ-1  is 
approximately  $7.  The  average  cost  of 
annual  supplements  pursuant  to  Rule 
15A)-1  is  approximately  $45. 

Rule  15c2-ll  requires  broker-dealers 
to  collect  information  regarding  issuers 
prior  to  initiating  or  resuming 
publication  of  quotations  of  the  issuer's 
securities.  The  Commission  estimates 
that  142  respondents  collect  information 
annually  under  Rule  15c2-n  and  that 
approximately  13,580  hours  would  be 
required  annually  for  these  collections. 
The  Commission  estimates  that  the 
annual  cost  to  comply  with  Rule  15c2- 
11  is  $271,600  ($20  per  hour  times 
13,580  hours). 

Written  comments  are  invited  on;  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (d) 
wavs  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below  An\  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E 
Bartt'll.  .\ssociate  Executive  Director. 
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Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  Decemt)er  19.  1996. 
Margaret  H.  McFarland, 
Deputy  Secretary 
IFR  Doc.  97-22  Filed  1-2-97;  8:45  am| 
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[Relaase  No.  35-26636] 

FIHngs  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
C'Acf) 

December  24,  1996. 

Notice  is  hereby  given  that  the 
following  filing(sj  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  delcaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicationis)  and,'or  declaration(s) 
should  submit  their  views  in  writing  Uy 
January  21,  1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  anv  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  applicationis)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and  or  permitted  to 
become  effet:tive. 

National  Fuel  Gas  Company  (70-8975) 

Notice  of  Proposal  to  Issue  Common 
Stock;  Order  Authorizing  Solicitation  of 
Proxies 

National  Fuel  Gas  Companv  ("NFG"), 
10  Lafavette  Square,  Buffalo.  New  York' 
14203.  a  gas  registered  holding 
company,  has  filed  a  declaration  under 


sections  6(a),  7  and  12(e)  of  the  Act  and 
rules  62  and  65  thereunder. 

NFC  proposes  to  issue  shares  of  NFG 
common  stock  in  connection  with  the 
NFG  1997  Award  and  Option  Plan 
("Plan  ").  The  Plan  will  be  administered 
by  the  Compensation  Committee  of  the 
Board  of  Directors  or  another  committee 
so  designated  ("Committee").  No 
member  of  the  Committee  is  eligible  to 
be  selected  to  participate  in  the  Plan. 
The  Plan  authorizes  the  Committee,  at 
its  discretion,  to  grant  awards  fi-om 
December  13,  1996  through  December 
12,  2006  to  key  employees  of  NFG  or 
any  of  its  80%  or  more  owned 
subsidiaries.  Under  the  Plan,  1.9  million 
shares  of  NFG  common  stock  are 
available  for  grants.  Awards  covering  no 
more  than  300,000  shares  of  Common 
Stock  may  be  granted  to  any  participant 
in  any  fiscal  year. 

NFC's  Board  of  Directors  ("Board") 
may  suspend  or  terminate  the  Plan  at 
any  time  and  may  also  amend  the  Plan 
at  any  time,  provided  however,  that  any 
such  amendment  may  be  subject  to 
shareholder  approval (1) at  the 
discretion  of  the  Board  and  (2)  to  the 
extent  that  shareholder  approval  may  be 
required  by  law. 

The  following  types  of  awards  may  be 
available  under  the  Plan:  (1)  Stock 
options,  including  incentive  stock 
options;  (2)  stock  appreciation  rights 
("SARs"),  the  right  to  receive  a  payment 
equal  to  the  appreciation  in  market 
value  of  a  stated  number  of  shares  of 
common  stock  fi-om  the  SARs"  exercise 
price  to  the  market  value  on  the  date  of 
exercise;  (3)  common  stock  of  NFG, 
including  restricted  stock:  (4)  common 
stock  units;  (5)  performance  shares;  (6) 
performance  units;  and  (7)  any  award 
established  by  the  Committee  which  is 
consistent  with  the  Plan's  purpose,  as 
described  in  the  Plan. 

The  Plan  provides  for  the  forfeiture  of 
awards  in  the  event  of  termination  of 
employment  for  a  reason  other  than 
death,  disability,  retirement,  or  any 
approved  reason,  unless  the  award 
provides  otherwise.  Forfeiture  is  also 
required  if,  in  the  Committee's  opinion, 
the  participant  competes  with  NFG 
without  its  written  consent,  or  if  the 
participant  acts  in  a  manner  inimical  to 
NFG's  best  interests. 

The  Committee  may  unilaterally 
amend  any  award  if,  in  the  Committee's 
opinion,  such  amendment  is  not  adverse 
to  the  participant.  NFG  may  deduct 
from  any  payment  under  the  Plan  the 
amount  of  any  applicable  income  and 
employment  taxes,  or  may  require  the 
participant  to  pay  such  taxes  as  a 
condition  to  making  such  payment.  The 
Committee  may  also  allow  the 
participant  to  satisfy  this  obligation  by 


withholding  from  any  payment  of 
common  stock  due,  or  by  delivering  to 
NFG,  shares  of  common  stock  with  a  fair 
market  value  equal  to  the  amount  of 
applicable  taxes. 

NFG  proposes  to  solicit  proxies  from 
its  common  shareholders  to  approve  the 
Plan  at  NFG's  Annual  Meeting  of 
Stockholders  on  or  about  February  20, 
1997.  Accordingly,  NFG  request  that  an 
order  authorizing  the  solicitation  of 
proxies  be  issued  as  soon  as  practicable 
pursuant  to  rule  62(d). 

It  appearing  to  the  Commission  that 
NFG's  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwith. 

It  is  ordered,  that  the  declaration 
regarding  the  proposed  solicitation  of 
proxies  be,  and  it  hereby  is,  permitted 
to  become  effective  forthwith,  pursuant 
to  rule  62  and  subject  to  the  terms  and 
conditions  prescribed  in  rule  24  under 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-18  Filed  1-2-97:  8:45  ami 
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[Release  No.  34-38085;  File  No.  SR-CBOE- 
96-70] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Notice  of  Filing  of  Proposed  Rule 
Change  Relating  to  Reporting 
Requirements  for  Securities  Accounts 
and  Orders  of  Market-Makers  and  Joint 
Account  Provisions  , 

December  24.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act",'  notice  is  hereby  given  that  on 
November  20,  1996,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  is  proposing  to  amend  Rule  8.9 
regarding  certain  reporting  requirements 


'15U.S.C.  §78s(b)(l)(1988). 
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for  securities  accounts,  orders  of  market- 
makers  and  joint  account  provisions. ^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  ibr,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  CBOE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

CBOE  is  proposing  to  amend  Rule  8.9, 
Securities  Accounts  and  Orders  of 
Market-Makers.  CBOE  proposes  to 
amend  Rule  8.9(a),  regarding  the 
identification  of  accounts.  Currently. 
Exchange  market-makers  are  required  to 
identify  and  report  to  the  Exchange  all 
accounts  in  which  the  market-maker 
may  engage  in  stock,  option  and 
securities  trading,  directly  or  indirectly, 
or  over  which  it  has  investment 
discretion.  The  rule  in  its  current  form 
is  broad  enough  to  require  market- 
makers  to  report  professional  trading 
accounts  held  at  clearing  firms,  as  well 
as  outside  personal  accounts  such  as 
brokerage  accounts. 

The  Exchange  has  received  comment 
from  CBOE  members  stating  that  it  is 
burdensome  and  unnecessary  to  require 
market-makers  to  identify  all  non- 
professional trading  accounts,  or 
'outside  accounts'  to  the  Exchange. 
Exchange  staff  agrees  that  the  reporting 
requirement  may  be  overly  broad,  in 
that  the  outside  account  data  has  little 
significance  to  the  Exchange's 
surveillance  programs  unless  there  is  a 
specific  reason  for  monitoring  the 
outside  accounts.  The  Exchange  is  most 
concerned  with  monitoring  the 
professional  trading  activity  of  market- 
makers  in  accounts  cleared  and 
guaranteed  by  The  Options  Clearing 
Corporation  member  clearing  firms. 

Upon  review  and  analysis,  the 
Exchange  has  determined  that  the 
reporting  requirements  of  Rule  8.9(a) 
should  be  amended  to  eliminate  the 
routine  submission  of  information 
respecting  non-market-maker  trading 
accounts,  or  'outside  accounts.'  The 


'  The  text  o.'  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary.  CBOE  and  in  the 
Public  Reference  Section  of  the  Commission 


proposes  rule  change  would  require 
market-makers  to  report  outside  account 
information  only  when  requested  by  the 
Exchange. 

CBOE  proposes  to  amend  Rule  8.9(b), 
regarding  the  reporting  of  market-maker 
orders.  Currently,  each  market-maker  is 
required  to  report  to  the  Exchange  every 
order  entered  into  by  that  market-maker 
within  the  specifications  of  the  Rule. 
CBOE  is  proposing  to  amend  Rule  8.9(b) 
to  require  the  clearing  firm  for  the 
professional  trading  account,  rather  than 
the  market-maker  personally,  to  report 
executed  order  information  to  the 
Exchange.  CBOE  believes  that  this 
revision  recognizes  that  a  clearing  firm 
can  most  accurately  gather  and  report 
order  information  to  the  Exchange  in  a 
timely  manner,  and  in  {pet  already 
transmits  such  order  information  for 
Exchange  review.  In  addition,  the 
proposed  rule  will  require  the  order 
information  submitted  be  restricted  to 
executed  orders  only,  as  CBOE  has 
received  few  surveillance  benefits  by 
gathering  unexecuted  order  information 
on  a  routine  basis. 

According  to  the  proposed  rule 
change,  the  market-maker  will  be  held 
responsible  for  the  reporting 
requirements  only  if  the  clearing  firm  is 
not  reporting  executed  order 
information  to  the  Exchange  and/or  if 
the  Exchange  has  requested  that  the 
market-maker  provide  the  information. 
Further,  the  proposed  rule  change  will 
clarify  that  this  reporting  requirement 
applies  to  professional  trading  accounts 
[i.e..  transactions  cleared  into  all 
accounts  carried  for  market-makers  who 
are  the  subject  of  a  clearing  firm  letter 
of  guarantee  issued  to  the  Exchange 
pursuant  to  CBOE  Rule  8.5). 

The  clearing  firm  thus  will  be  the 
primary  source  for  the  reporting  of 
market-maker  executed  order 
information  to  the  Exchange.  However, 
all  firms  which  represent  and  execute 
market-maker  orders,  including  order 
service  firms  as  defined  in  Exchange 
Rule  6.77,  will  continue  to  be 
responsible  for  maintaining  and 
retaining  executed  and  unexecuted 
order  information  as  required  by  Rules 
17a-3  and  17a-4  under  the  Act  and  by 
Exchange  Rule  15.1.  CBOE  proposed 
that  the  continuing  recordkeeping 
obligations  of  such  firms  pursuant  to 
Exchange  rules  and  other  applicable 
securities  laws  and  regulations  will  be 
noted  in  an  Exchange  regulatory  circular 
upon  approval  of  the  proposed  rule 
change. 

CBOE  proposes  to  eliminate  the 
existing  description  of  specific  order 
information  required  to  be  reported  as 
set  forth  in  Rule  8.9(b).  Upon  approval 
of  this  filing,  the  Exchange  will  issue  a 


regulatory  circular  to  clearing  firms 
which  will  list  the  order  reporting 
requirements  that  were  previously 
embodied  in  Rule  8.9(b),  and  list 
additional  requirements  as  they  are 
implemented.  The  existing  Rule  8.9(b) 
already  provides  that  the  Exchange  will 
prescribe  the  manner  of  order  reporting. 

Finally,  CBOE  proposes  to  amend 
Interpretation  and  Policy  .06  to  Rule  8.9 
to  clarify  that  the  existing  prohibition 
against  a  joint  account  participant 
effecting  a  transaction  with  another 
member  acting  on  behalf  of  the  same 
joint  account  applies  whether  the 
transaction  is  effected  in  person  or  via 
order.  CBOE  will  also  revise 
Interpretation  and  Policy  .06  to  Rule  8.9 
to  prohibit  transactions  between  two 
joint  accounts  if  the  member  who  causes 
a  transaction  to  be  executed  for  one  of 
the  joint  accounts  knows  or  has  reason 
to  know  that  the  two  joint  accounts  have 
one  or  more  common  participants 

The  addition  to  Interpretation  .06  to 
Rule  8.9  codifies  in  the  rule  current 
provisions  in  regulatory  circulars  which 
seek  to  ensure  that  joint  account 
transactions  result  in  a  bona  fide  change 
in  beneficial  owTiership.  Existing 
regulatory  circulars  RG96-28  (item  7(b)) 
and  RG95-64  (item  8(b))  provide  that  a 
member  has  the  responsibility  to  ensure 
that  in-person  transactions  or  the  enlr\- 
of  orders  with  floor  brokers  do  not  result 
in  trades  occurring  "between  two  joint 
accounts  that  have  common 
participants."  The  proposed  rule  change 
expressly  imposes  a  knowledge 
requirement  as  an  element  of  the  offense 
of  effecting  a  transaction  between  joint 
accounts  with  common  participants. 
This  recognizes  that  members  are  not 
always  able  to  know  whether  there  are 
common  participants  in  two  joint 
accounts  because  of  the  frequency  with 
which  joint  account  composition  may 
change. 

The  CBOE  believes  the  proposed  rule 
change  is  consistent  with  and  furthers 
the  objectives  of  Section  6(b)(5)  ^  of  the 
Act  in  that  it  should  result  in  more 
effective  and  efficient  reporting  of 
market-maker  accounts  and  executed 
order  information  to  the  Exchange 
CBOE  believes  the  proposed  rule  change 
also  should  clarify  market-maker  joint 
account  provisions,  removing 
impediments  to  a  free  and  open  market, 
thereby  protecting  investors  and  the 
public  interest. 

B  Self-Regulatory OrganizaUon's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  an> 
burden  on  competition. 


15  use  §78ftb)(5). 
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C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  davs  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  CBOE  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  he  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  conrerning  the  foregoing. 
Persons  making  written  submissicns 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V.. 
Washington.  DC  20549,  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copving  at  the  principal 
office  of  CBOE  AH  submissions  should 
refer  to  File  No.  SR-CBOE-96-70  and 
should  be  submitted  by  fanuary  24, 
1997 

For  the  Commission  by  the  Division  of 

Mtirket  Regulation   pursuant  to  delegated 

rtuthoritv,' 

Margaret  H.  McFarland. 

nf^iiut\  Sfcretorv 
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[Release  No.  34-38089;  File  No.  SR-NASD- 
9&-50] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  the  NASD's  Excess  Spread  Rule 
Applicable  to  Market  Maker  Quotations 

December  77,  199h. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(•'Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  16,  1996. 
the  National  Association  of  Securities 
Dealers,  Inc.  C'NASD'  or  'Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  N.ASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  NASD 
Rule  4613(d)  on  a  one-year  pilot  basis  to 
provide  that  a  registered  market  maker 
in  a  security  listed  on  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  shall  be 
precluded  from  being  a  registered 
market  maker  in  that  issue  for  twenty 
(20)  business  days  if  its  average  spread 
in  the  security  over  the  course  of  any 
full  calendar  month  exceeds  150  percent 
of  the  average  of  all  dealer  spreads  in 
such  issue  for  the  month.  The  text  of  the 
proposed  rule  change  is  as  lullows. 
(Additions  are  italicized;  deletions  are 
bracketed.) 


•  row  200  JO  ,3w)(12)(1996). 


NASD  Rule  4613     Character  of 
Quotations 

(d)  Reasonably  Competitive 
Quotations  [Excess  Spreads! 

A  registered  market  maker  in  a 
security  listed  on  The  Nasdaq  Stock 
Market  will  be  withdrawn  as  a  registered 
market  maker  and  precluded  from  re- 
registering as  a  market  maker  in  such 
issue  for  20  business  days  if  its  average 
spread  in  the  security  over  the  course  of 
any  full  calendar  month  exceeds  150 
percent  of  the  average  of  all  denier 
spreads  in  such  issue  for  the  month 

(J)  If  a  registered  market  maker  has 
not  satisfied  the  average  spread 
requirement  set  forth  in  this 
subparagraph  Id)  for  a  particular 
Nasdaq  security,  its  registration  m  such 
issue  shall  be  withdrawn  commencing 
on  the  next  business  day  followmg  the 
business  day  on  which  the  market 
maker  was  sent  notice  of  its  failure  to 


comply  with  the  requirement.  A  market 
maker  may  request  reconsideration  of 
the  withdrawal  notification.  Requests 
for  reconsideration  will  be  reviewed  by 
the  Market  Operations  Review 
Committee,  whose  decisions  are  final 
and  binding  on  the  members.  A  request 
for  reconsideration  shall  not  operate  as 
a  stay  of  the  withdrawal  or  toll  the 
twenty  business  day  period  noted  in 
subparagraph  (dj  above. 

(2)  Grounds  for  requests  for 
reconsideration  shall  be  limited  to 
claims  that  Nasdaq's  calculation  of  the 
market  maker's  average  spread  for  the 
month  was  in  error. 

(3)  This  subparagraph  (dj  shall  be  in 
effect  until  January  31.  1998. 

|A  market  maker  shall  not  enter 
quotations  in  The  Nasdaq  Stock  Market 
securities  that  exceed  the  parameters  for 
maximum  allowable  spreads  as 
approved  by  the  Associations  Board  of 
Governors  and  that  may  be  published 
from  time  to  time  by  the  Association. 
The  maximum  allowable  spreads  for 
Nasdaq  securities  shall  be  125  percent 
of  the  average  of  the  three  (3)  narrowest 
market  maker  spreads  in  each  security 
(if  there  are  fewer  than  three  (3)  market 
makers  in  a  security,  the  maximum 
allowable  spread  will  be  125%  of  the 
average  spread);  provided  however,  that 
the  maximum  allowable  spread  shall 
never  be  less  than  '.»  point.] 
•         *         »         *         • 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

NASD  Rule  4613(d),  which  is 
commonly  known  as  the  NASD's 
"excess  spread  rule,  "  presently  provides 
that  registered  market  makers  in  Nasdaq 
securities  shall  not  enter  quotations  that 
exceed  the  NASD's  parameter  for 
maximum  allowable  spreads. 
Specifically,  the  rule  provides  that  the 
maximum  allowable  spread  for  any 
Nasdaq  security  is  125  percent  of  the 


UMI 


average  t^f  the  three  narrowest  market 
maker  spreads  in  that  issue  ("125 
percent  test"),  provided,  however,  that 
the  maximum  allowable  spread  shall 
never  be  less  than  V4  of  a  point. ^ 

The  excess  spread  rule  was  originally 
designed  to  bring  a  measure  of  quality 
to  the  Nasdaq  market  by  preventing 
firms  from  holding  themselves  out  as 
market  makers  without  having  a 
meaning  quote  in  the  system.  Despite 
the  laudable  regulatory  objectives 
underlying  the  excess  spread  rule, 
however,  many  market  participants 
beheve  the  rule  has  produced  a  variety 
of  unintended  consequences  that  have 
undermined  the  integrity  of  Nasdaq. 
Most  notably,  the  SEC  found  in  its  21(a) 
Report  on  the  NASD  and  The  Nasdaq 
Stock  Market  that  "the  interdependence 
of  quotes  mandated  by  the  rule  may 
deter  market  makers  from  narrowing 
their  dealer  spreads,  because,  once  the 
spread  is  tightened,  the  rule  in  some 
instances  precludes  a  market  maker 
from  widening  the  spread  to  earlier 
levels."  2  As  a  result,  the  SEC  found  that 
the  excess  spread  rule  creates  an 
economic  incentive  for  market  makers 
to  discourage  one  another  from 
narrowing  their  quotes,  thereby 
interfering  with  the  "free  flow  of  prices 
in  the  market  and  imped|ing]  attempts 
by  the  market  to  reach  the  optimal 
competitive  spread.  '  ^  Accordingly,  the 
SEC  has  requested  that  the  NASD 
"modify  the  rule  to  eliminate  its 
undesirable  effects,  or  to  repeal  it."  ■*  In 
addition,  because  of  the  constraints  on 
quote  movements  created  by  the  rule, 
market  participants  claim  that  the 
excess  spread  rule  has  contributed  to 
locked  and  crossed  markets  during 
periods  of  market  turbulence. 

Accordingly,  Nasdaq  and  the  NASD 
are  submitting  this  rule  proposal  to  help 
to  ameliorate  adverse  consequences  the 
current  excess  spread  rule  could 
potentially  have  on  the  competitiveness 
and  independence  of  quotations 
displayed  on  the  Nasdaq  market.  In 
formulating  this  proposal  Nasdaq  and 
the  NASD  felt  that  it  was  important  to 
strike  a  reasonable  balance  between  the 


'  Unrelated  to  the  excess  spread  rule,  there  is  also 
a  dealer  spread  lest  that  is  part  of  the  NASD's 
Primary  Market  Maker  ("PMM")  standards  that  are 
used  to  determine  the  eligibility  of  market  makers 
to  an  exemption  from  the  NASD's  short  sale  rule  for 
short  sales  effected  during  the  course  of  bona  fide 
market  making  activity.  Specificallv.  the  market 
maker  spread  component  of  the  PMM  standards 
provides  that  a  market  maker  must  maintain  a 
spread  no  greater  than  102  percent  of  the  average 
dealer  spread. 

^  See  Appendix  to  Report  Pursuant  to  Section 
21(al  of  the  Securities  Exchange  Act  of  1934 
Regarding  the  NASD  and  The  Nasdaq  Stock  Market 
(••21(a)  Report"'),  SEC.  August  8.  1996.  at  p.  98 

'  Id  at  p.  99. 


need  to  eliminate  any  constraints  that 
the  excess  spread  rule  places  on  firms 
to  adjust  their  quotations  and  the  need 
to  avoid  fostering  a  market  environment 
where  registered  market  makers  can 
maintain  inordinately  wide  spreads  and 
still  receive  the  benefits  of  being  a 
market  maker  (e.g.,  affirmative 
determination  exemption  and 
preferential  margin  treatment).  Nasdaq 
and  the  NASD  also  believe  it  is  critical 
to  transform  the  excess  spread  rule  into 
a  performance  standard  used  to 
determine  market  maker  eligibility, 
instead  of  a  strict  regulatory 
requirement  applicable  to  every  quote 
update  in  a  Nasdaq  security,  violations 
of  which  are  punishable  by  disciplinary 
action. 

With  these  considerations  in  mind. 
Nasdaq  and  the  NASD  discussed  a 
variety  of  proposals  to  amend  the  excess 
spread  rule.  Ultimately,  as  discussed 
belov.',  Nasdaq  and  the  NA  ^D  reached  a 
determination  to  eliminate  the  current 
"125  percent  test"  and  instead 
substitute  a  new  minimal  market  maker 
performance  requirement  that  would 
help  to  ensure  that  all  registered  market 
makers  are  providing  some  threshold 
level  of  market  making  support  in  their 
issues.  Specifically,  under  the  proposal, 
a  registered  market  maker  would  be 
required  to  maintain  an  average  spread 
over  the  course  of  any  full  calendar 
month  equal  to  or  less  than  150  percent 
of  the  average  of  all  market  makers  in 
the  issue  over  the  course  of  the  month 
("150  percent  test").  If  a  market  maker 
failed  to  satisfy  this  standard  with 
respect  to  a  particular  issue,  it  would  be 
forced  to  withdraw  from  that  issue  for 
at  least  20  business  days. 

Even  though  the  proposed  minimal 
market  maker  performance  standard 
would  have  adverse  ramifications  for 
those  market  makers  who  quote 
inordinately  wide  spreads,  Nasdaq  and 
the  NASD  b?lieve  the  proposal  is 
responsive  to  the  SEC's  request  that  the 
NASD  eliminate  the  undesirable  effects 
of  the  excess  spread  nile.  Specifically, 
because  the  proposed  "150  percent  test" 
is  based  on  the  average  of  all  market 
makers  in  an  issue  and  not  just  the  three 
market  makers  quoting  the  narrowest 
spreads  and  because  of  the  magnitude  of 
increase  to  150  percent.  Nasdaq  and  the 
NASD  do  not  believe  that  the 
interdependence  of  market  maker  quote 
movements  noted  by  the  SEC  in  its  21(a) 
Report  will  occur  with  this  standard. 
Moreover,  Nasdaq  and  the  NASD 
believe  market  makers  will  not  feel 
constrained  to  narrow  or  widen  their 
spreads  under  the  proposal  because  the 
"150  percent  test"  would  evaluate  a 
market  maker's  quotation  behavior  over 
the  course  of  a  full  calendar  month. 


rather  than  each  time  a  market  maker 
updates  its  quote,  as  is  presentlv  the 
c:ase. 

Nasdaq  and  the  NASD  also  believe  it 
is  important  to  eliminate  the  current 
excess  spread  "-ule  because  of  the  order- 
driven  nature  of  the  Nasdaq  market  that 
will  be  brought  about  by 
implementation  of  the  SEC's  new  limit 
order  display  rule  on  ]anuar\'  10.  1997^ 
In  particular,  because  spreads  in  Nasdaq 
securities  likelv  will  narrow  becau.se  of 
the  display  of  customer  limit  orders,  the 
average  of  the  three  narrowest  market 
maker  spreads  will  be  commensurately 
narrowed.  As  a  result,  the 
interdependence  of  market  maker 
quotations  highlighted  by  the  SEC  in  its 
21(a)  Report  will  be  exacerbated  and 
some  market  makers  may  even  choose  to 
withdraw  from  making  markets,  thus 
dampening  liquidity  on  Nasdaq  and 
reducing  competition  among  market 
makers  Conversel) .  under  the  current 
excess  spread  rule,  market  makers  may 
have  an  economic  incentive  to  not 
accept  customer  limit  orders  or  only 
accept  those  limit  orders  priced  at  the 
inside  bid  or  offer  so  as  to  not  narrow 
the  maximum  allowance  spread 
parameters.  Such  a  development  would 
be  completely  contradictory  to  the 
important  investor  protection  objectives 
underlying  adoption  of  the  SEC's  limit 
order  display  rule.  Because  neither 
result  is  acceptable  Nasdaq  and  the 
NASD  believe  that  the  current  excess 
spread  rule  should  be  eliminated. 

While  Nasdaq  and  the  NASD  believe 
the  proposed  "150  percent  test"  will 
help  to  ensure  that  market  makers 
maintain  at  least  a  minimal  level  of 
commitment  t  ,  their  issues,  Nasdaq  and 
the  NASD,  nevertheless,  believe  it 
would  be  prudent  to  not  impose  the 
"150  percent  test"  on  a  permanent  basis 
until  there  is  a  substantial  basis  to 
conclude  that  the  "150  percent  test"  has 
not  contributed  to  or  fostered  the  same 
unintended  consequences  created  by  the 
current  excess  spread  rule  [e.g..  the 
interdependence  of  market  maker  quote 
movements  and  the  exacerbation  of 
locked  and  crossed  market  situations). 
Accordingly.  Nasdaq  and  the  NASD 
propose  that  the  "150  percent  test"  be 
implemented  on  a  one-year  pilot  basis 
until  lanuary  31.  1998.  During  the  pilot 
period,  Na'^daq  and  the  NASD  will 
analyze  market  maker  quotation 
behavior  to  determine  whether  the  rule 


^  SEC  Rule  1  l.Acl-4  requires  the  display  of 
customer  limit  orders  thai  art  priced  h»etter  than  a 
market  maker's  quote  o:  that  add  to  the  size 
associalea  with  a  market  maker's  quote  when  the 
market  maker  is  at  the  best  price  in  the  market.  See 
5>ecurities  Exchange  Act  Release  3761 9A 
(September  6.  199b|.  61  KR  48290  (September  12, 
19961  ("Order  Handling  Rule  .\dopting  Release"). 
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has  met  its  dual  objectives  of  removing 
constraints  on  market  maker  quotation 
movements  and  ensuring  some  minimal 
level  of  commitment  by  market  makers 
to  their  issues.  Throughout  the  pilot 
period,  Nasdaq  and  the  NASD  also  will 
proactively  explore  whether  there  are 
other  alternative  means  to  achieve  these 
obiectives  without  reliance  on  a 
quotation-based  evaluation  criteria. 

In  addition,  because  a  market  maker 
would  be  precluded  from  functioning  as 
a  registered  market  maker  in  a  particular 
Nasdaq  security  for  twenty  business 
days  if  it  failed  to  meet  the  "150  percent 
test",  the  proposal  also  amends  NASD 
Rule  4613(d)  to  afford  market  makers 
the  opportunity  to  request 
reconsiderations  of  their  withdrawal 
notices.  Requests  for  reconsideration 
will  be  reviewed  by  the  Market 
Operations  Review  Committee,  whose 
decisions  will  be  final  and  binding  on 
the  members.  Because  Nasdaq  and  the 
NASD  believe  that  such 
reconsiderations  should  be  exclusively 
limited  to  an  evaluation  as  to  whether 
the  "150  percent  test"  was  indeed 
satisfied,  the  propo.sed  rule  change 
provides  that  the  grounds  for 
reconsideration  shall  be  limited  to 
claim.s  that  Nasdaq's  calculation  of  the 
market  maker's  average  spread  for  the 
month  was  in  error. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 
15A(b)(6),  15A(b)(9).  15A{b)  (11)  and 
llA(a)(l)(C]  of  the  Act.  Among  other 
things.  .Section  15A(b)(6)  requires  that 
the  rules  of  a  national  securities 
asso<;iation  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
pradices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
pro<:essing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest. 
Section  15A(b)(9)  provides  that  the  rules 
of  the  Association  may  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  Section  15A(b)(ll) 
empowers  the  NASD  to  adopt  rules 
governing  the  form  and  content  of 
quotations  relating  to  securities  in  the 
Na.sdaq  market.  Such  rules  must  be 
designed  to  produce  fair  and 
informative  quotations,  prevent  fictious 
and  misleading  quotations,  and  promote 
orderly  procedures  for  collecting  and 
distributing  quotations  Section 
llA(a)(l)(C)  provides  that  it  is  in  the 
public  interest  to,  among  other  things. 
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assure  the  economically  efficient 
execution  of  securities  transactions  and 
the  availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  tran.sactions  in 
securities.  Specifically,  because  Nasdaq 
and  the  NASD  believe  the  proposed 
"150  percent  test"  will  help  to 
ameliorate  adverse  consequences  the 
current  excess  spread  could  potentially 
have  on  the  competitiveness  and 
independence  of  quotations  displayed 
on  the  Nasdaq  market,  Nasdaq  and  the 
NASD  believe  the  proposed  rule  change 
will  promote  the  integrity  of  quotations 
on  the  Nasdaq  market  and  enhance 
competition  among  market  makers, 
thereby  contributing  to  greater  market 
liquidity,  improved  price  discovery,  and 
the  best  execution  of  customer  orders. 
At  the  same  time,  while  Nasdaq  and  the 
NASD  believe  the  proposed  "150 
percent  test"  will  remove  a  constraint 
on  market  maker  quote  movements, 
Nasdaq  and  the  NASD  also  believe  that 
the  proposal  will  help  to  ensure  that  all 
registered  market  makers  are  providing 
some  threshold  level  of  market  making 
support  in  their  issues.  Nasdaq  and  the 
NASD  also  believe  that  use  of  the  "150 
percent  test"  will  avoid  fostering  a 
market  environment  where  registered 
market  makers  can  maintain 
inordinately  wide  spreads  and  still 
receive  the  benefits  of  being  a  market 
maker.  Accordingly,  the  NASD  and 
Nasdaq  believe  the  proposed  rule 
change  is  consistent  with  all  of  the 
above-cited  Sections  of  the  Act  and  the 
rules  thereunder. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act      , 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conimissjon  Action 

The  NASD  and  Nasdaq  request  that 
the  Commission  find  good  cause  to 
accelerate  the  effectiveness  of  the 
proposed  rule  change  pursuant  to 
Section  19(b)(2)  of  the  Act  by  January 
10,  1997.  As  noted  above  in  the  text 
accompanying  footnote  5.  Nasdaq  and 
the  NASD  believe  that  serious  market 
consequences  could  potentially  result 
from  retention  of  the  current  excess 


spread  rule  in  a  market  environment 
where  customer  limit  orders  are 
required  to  be  displayed.  Accordingly, 
since  implementation  of  the  SEC's  new 
limit  order  display  rule  is  scheduled  to 
commence  on  January  10.  1997,  Nasdaq 
and  the  NASD  believe  good  cause  exists 
to  accelerate  approval  of  the  proposed 
rule  change  on  or  prior  to  January  10, 
1997.  In  addition,  in  a  separate  rule 
filing.  SR-NASD-96-43,  Nasdaq  and 
the  NASD  proposed  to  modify  the  SOES 
Automated  Quotation  Update  Feature  so 
that  only  one  side  of  a  market  maker's 
quote  would  be  updated  when  its  quote 
size  has  been  decremented  to  zero 
through  SOES  executions.  By  updating 
the  bid  or  the  offer,  but  not  both,  the 
NASD  and  Nasdaq  believe  the  auto- 
refresh  feature  will  not  exacerbate  or 
contribute  to  locked  or  crossed  markets, 
as  has  been  the  case  with  the  current 
update  feature  during  turbulent  market 
conditions.  Accordingly,  Nasdaq  and 
the  NASD  believe  that  the  instant  rule 
filing  and  SR-NASD-96^3  should  be 
approved  in  tandem  and,  therefore,  that 
good  cause  exists  to  accelerate  approval 
of  the  instant  rule  filing  if  such 
acceleration  is  necessary  to  ensure  that 
both  filings  are  approved  at  the  same 
time, 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N,VV., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-96-50  and  should  be 
submitted  by  January  24,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 


'  17CFR20O.3O-3(a)(12). 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-20  Filed  1-2-97:  8:45  am] 

BILLING  CODE  801(M)1-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Put}lic 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  March  4,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  Administration.  409  3rd 
Street,  SW.,  Suite  5000,  Washington.  DC 
20416.  Phone  Number:  202-205-6629. 

SUPPLEMENTARY  INFORMATION: 

Tide:  "Disaster  Home  Loan 
Application." 

Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

Form  No's.:  5C,  739,  1632. 

Description  of  Respondents: 
Applicants  Requesting  SBA  Disaster 
Home  Loans. 

Annual  Responses:  26.100. 

Annual  Burden:  52.200. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Bridget  Dusenbury,  Disaster  Resource 
Specialist,  Office  of  Disaster  Assistance. 
Small  Business  -Administration,  409  3rd 
Street.  SW..  Suite  6500  Washington.  DC 
20416.  Phone  No.:  202205-6734. 

Send  comments  regarding  whether 
this  information  collection  is  necessar\- 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 
Jacqueline  White, 

Chief,  Administrative  Information  Branch 
|FR  Doc  97-3  Filed  1-2-97,  8:45  am] 

BILLING  CODE  802S-01-P 


Small  Business  Administration  Interest 
Rates;  Notice 

The  Small  Business  Administration 
publishes  an  interest  rate  cajled  the 
optional  "peg"  rate  (13  CFR''i20  214)  on 
a  quarterly  basis.  This  rate  is  a  weighted 
average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 


be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  6Vm  percent  for  the  January- 
March  quarter  of  FY  97. 

Pursuant  to  13  CFR  120.932,  the 
maximum  legal  interest  rate  for  a 
commercial  loan  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 
CFR  120.801)  shall  be  6%  over  the  New- 
York  prime  rate.  The  initial  rate  for  a 
fixed  rate  loan  shall  be  the  legal  rate  for 
the  term  or  the  loan. 
John.  R.  Cox, 

Associate  Administrator  for  Financial 

Assistance. 

|FR  Doc.  97-2  Filed  1-2-97:  8:45  am] 

BILUNG  CODE  8025-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.,  Special  Committee  182; 
Minimum  Operational  Performance 
Standards  (MOPS)  for  an  Avionics 
Computer  Resource 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub 
L.  92-^63,  5  U.S.C.  Appendix  2).  notice 
is  hereby  given  for  Special  Committee 
182  meeting  to  be  held  January-  22-24. 
1997,  starting  at  9:00  am.  The  meeting 
will  be  held  at  RTCA,  Inc.,  1140 
Connecticut  Avenue.  NW..  Suite  1020, 
Washington.  DC  20036. 

The  agenda  will  include:  (1) 
Chairman's  Introductory  Remarks:  (2) 
Review  and  Approval  of  .Meeting 
Agenda;  (3)  Review  and  .Approval  of 
Minutes  from  the  Previous  Meeting;  (4) 
Reports  from  Related  Industry  Meetings; 
(5)  Role  of  ARP  4754.  Certification 
Consideration  for  Highly  Integrated  or 
Complex  Aircraft  Systems;  (6)  Review  of 
MOPS  Draft  Version  0.3;  (7)  Web 
Forum:  Plan  for  MOPS  Document 
Administration;  (8)  Discussion  Papers: 
(9)  Position  Papers.  (10)  Glossary 
Additions;  (11)  Other  Business;  (12) 
Date  and  Place  of  Next  Meeting 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  Suite  1020,  Washmgton,  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax)   Members  of  tht-  public 
mav  present  a  written  statement  to  the 
committee  at  any  time. 


Issued  in  Washington,  DC,  on  December 
27.  19()6 

Steve  Zaidman, 

Director.  Office  of  System  Architecture  and 

Investment  Analvsia.  Dfsignated  Official 
|FR  DcK   97-80  Filed  1-2-97;  845  am) 

BILLING  CODE  4810-13-M 


RTCA,  Inc.  Special  Committee  169; 
Aeronautical  Data  Link  Applications 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (PL 
92^63,  5  U.S.C.  Appendix  2).  notice  is 
hereby  given  fc  Special  Committee 
(SC)-i69  meeting  to  be  held  [anuarv  28- 
29,  1997.  starting  at  9:00  am  The 
meeting  will  be  held  at  RTCA.  Inc.  1140 
Connecticut  Avenue.  N.W..  Suite  1020. 
Washington.  DC,  20036. 

The  agenda  will  include;  (1)  Plenary 
.administration:  Chairman's 
Introductory  Remarks;  Review  and 
Approval  of  Meeting  Agenda.  Review 
and  Approval  of  Minutes  from  the 
Previous  .Meeting;  Review  of 
Outstanding  .Action  Items;  (2)  Working 
Group  (WG)  Progress:  WG-l,  Air/ 
Ground  Air  Traffic  Service 
Applications;  VVG-2.  Systems 
.Architecture'  Performance;  WG-3, 
Flight  Information  Ser\'ices 
.Applications;  WG— 4,  International 
Coordination;  WG— 5.  Ground'Ground 
Traffic  Flow  Management  .Applications; 
(3)  Plenary  Business:  Final  Review/ 
Approval  of  Minimum  Aviation  System 
Performance  Standards  (MASPS)  for  Air 
Traffic  Management  lATMl — 
Aeronautical  Operational  Control  lAOCl 
Ground-Ground  Information  Exchange, 
RTCA  Paper  No  440-96/.SC169-273. 
Review  of  S.ARP  Compliani  Documents; 
Discussion  of  Future  of  SC-169  Work 
Efforts;  (4)  Other  Business,  (5)  Date  and 
Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1 140  Connecticut  Avenue, 
N  W'.,  Suite  1020,  Washington.  DC, 
20036;  (202)  833-9339 (phone) or (202) 
833-9434  (fax)  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  an%  time. 

Issued  in  Washington.  EK',  on  December 
27.  1996 
Steve  Zaidman, 

Director.  Office  of  System  Architecture  and 
Investment  .■Analysis.  Designated  Official. 
IFR  Doc  97-fil  Filed  1-2-97,  8:45  ami 
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Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  in  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT 
ACTION:  List  of  applications  delaved 
more  than  180  days. 


SUMMARY:  In  accordance  with  the 
requirements  of  49  U  S  C,  5117fcl.  RSP.A 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  davs  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  eacii 


application  is  provided  in  association 
with  each  identified  application. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Suzanne  Hedgepeth.  Director,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SVV.,  Washington,  DC 
20590-0001, (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information  from 
applicant 

2.  Extensive  public  comment  under 
review 

3.  Application  is  technically  very 
complex  and  is  of  significant  impact 

New  Exemption  Applications 


or  precedent-setting  and  requires 
extensive  analysis 
4.  Staff  review  delayed  by  other  priority 
issues  or  volume  of  exemption 
applications 

Meaning  of  Application  Number 
Suffixes 

N — New  application 
M — Modification  request 
PM — Party  to  application  with 
modification  request 

Issued  in  Washington,  DC.  on  December 
27,  1996. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials. 
Exemptions  and  Approval. 


Appitca- 
tion  No. 


Applicant 


10581-N  Luxfer  UK  Limited.  Nottingham,  England  

1 1 193-N  U.S.  Department  of  Defense,  Falls  Ctiurch,  VA  

11322-N  Hydra  Rig,  Inc  ,  Ft.  Worth,  TX   Z."!!!!!!!! 

11375-N  Oceaneenng  Space  Systems,  Houston  TX  

11396-N  Laidlaw  Environmental  Sen/ices,  LaPorte,  TX  

11409-N  Pure  Solve,  Inc  .  Irving,  TX  Z"!!!"!!!!Z!!!."!!! 

1 1442-N  '  Union  Tank  Car  Co.,  East  Chicago,  IN  ""!!!!""!."Z!!!"' 

n443-N  :  Hercules  Inc  ,  Wilmington,  DE  "I!l"""!!!!!! 

11465-N  Monsanto  Co  ,  St  Louis.  MO   ""."!!'.."!!"!"!". 

11491-N  P.M.  Industrial  Gas  Ltd  .  Georgetown  ".!."""I"!!!!!"I.."! 

1 151 1-N  Brenner  Tank  INc,  Fond  du  Lac,  Wl 

11523-N  Bio-Lab,  Inc,  Conyers,  GA  !!"!!!."!!.."!!"!!!!!!!!! 

11527-N  Technical  Service  Co  ,  Long  Beach,  CA 

11537-N  Babson  Bros  Co  ,  Romeoville,  IL 

11540-N  Convenience  Products,  Fenton,  MO 

11559-N  Japan  Oxygen,  Inc  .  Long  Beach,  CA  

11561-N  Solkatronic  Chemicals,  Fairfield,  NJ  !.!.!"!!!!.""!" 

11572-N  North  American  Biologicals.  Inc.,  Miami,  FL 

11578-N  General  Alum  &  Chemical  Co  .  Searsport,  MA 

11586-N  Che.m  Coast  Ire  .  La  Porte.  TX  !."!""".""!"!! 

n591-N  Cleanivater  Distributors,  inc    Woodndge,  NY 

11592-N  Amtrol  Inc.,  West  Wan/^ick,  Rl  ""!I!.""!!I!!"!^' 

11597-N  Zeneca,  Inc  ,  Wilmington.  DE  .J''''"^^"Z""'l 

11598-N  Metateraft  Inc..  Baltirrxjre.  MD         ."''".!!!!.".".''"!1"" 

11599-N  Haviland  Products  Co  .  Grand  RapKJs,  Ml  

11606-N  Safety-Kleen  Corp..  Elgin,  IL  '"""^"^ZZ 

1 1609-N  Rubbermaid  Commercial  Products  Inc  ,  Winchester,  VA 

11621-N  Aerojet  Industrial  Products,  North  Las  Vegas,  NV 

n626-N  DeVilbiss  Health  Care.  Inc  .  Ft   Pierce,  FL .ZZ'l 

n627-N  Cat)0t  Corporation.  Revere.  PA      .' '....!!."^"'""!""!I! 

iieSi-N  Healthcare  Incincerators,  Fargo.  ND  ..".""".'" 

1 1645-N  ,  Chemical  Products  Corp  ,  Cartersville.  GA  """!""""."H.!!""" 

11546-N  Barton  Solvents  inc    Des  Moines,  lA 

1164&-N  VTG  USA.  Inc  ,  West  Chester,  PA  ZZ'Z'ZZZZZZZ 

11653-N  Phillips  Petroleum  Co  ,  Bartlesville,  OK „ "ZZ"Z''Z"Z. 

11654-N  Hoechst  Celanese  Corp  .  Dallas.  TX  Z'Z'Z'. 

11662-N  FIBA  Technologies,  Inc  .  Westtx)ro.  MA 

11663-N  Pfizer  Inc.,  Groton,  CT       "ZZZZZZZZZZ. 

11564-N  Breed  Technologies,  Inc  ,  Lakeland,  FL 

n667-N  ,  WeWship  Corp  ,  Bethlehem,  PA  Z''"'''"''"ZZZ". 

11668-N  AlliedSignal,  Inc..  Mornstown.  NJ 

1 1670-N  Oilphase  Sampling  Services  Limited,  Dye,  Aberdeen,  Scotland 

1 1671-N  Matheson  Gas  Products.  Secaucus,  NJ 

11677-N  Criaparral,  Inc  ,  Lubbock.  TX      1'.""."''"""."""' 

11678-N  Air  Transport  Association.  Washington   DC  "...""' 

1 1679-N  Dorbyl  Engineenng  Container  Division  (DHE),  Republic  of  South  Africa 

11682-N  '  Cryolor,  Argancy,  57365  Ennery— France 

1 1687-N  Tn  Tank  Corp  .  Syracuse.  NY  ; 

11692-N  SCM  Technologies,  Tilbun,,  ON 


Rea- 

Estimated 

son  for 

date  of  com- 

delay 

pletion 

4 

02/28/1997 

4 

01/31/1997 

1 

12/31/1996 

4 

12/31/1996 

4 

12/31/1996 

4 

02/28/1997 

4 

02/28/1997 

4 

01/31/1997 

4 

02/28/1997 

1 

02/28/1997 

4 

02/28/1997 

4 

02/28/1997 

4 

12/31/1996 

4 

02/28/1997 

1 

02/28/1997 

4 

02/2a'1997 

4 

12/31/1996 

4 

01/31/1997 

4 

02y'28/1997 

4 

02/28/1997 

4 

12/31/1996 

4 

01./31/1997 

4 

02/28/1997 

1 

02/28/1997 

1 

02/28/1997 

4 

02/28/1997 

4 

12/31/1996 

1 

02/28/1997 

4 

01/31/1997 

4 

01/31/1997 

4 

01/31/1997 

4 

03/31/1997 

4 

01/31/1997 

4 

01/31/1997 

4 

01/31/1997 

4 

01/31/1997 

4 

02/28/1997 

4 

03/31/1997 

4 

03/31/1997 

4 

02/28/1997 

4 

02/15/1997 

4 

02/28/1997 

4 

02/28/1997 

4 

03/15/1997 

4 

03/31/1997 

4 

02/28/1997 

4 

02/28/1997 

4 

02/28/1997 

4 

02/28/1997 
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New  Exemption  Applications — Continued 


Applica- 
tion No. 


Applicant 


Rea- 

Estimated 

son  lOf 

date  o(  com- 

delay 

pletion 

4 

02'2ai997 

4 

02/28.1997 

4 

03/3 1M  997 

4 

01/31/1997 

4 

^2■3■'  1996 

4 

03/3 11 997 

4 

01 '31; '997 

4 

01/31/1997 

4 

12/31.1996 

4 

12,3 11 996 

4 

02.'28i997 

4 

1231  -996 

4 

03/31  1997 

4 

01/31  ■'997 

4 

01/31/1997 

4354 -M 

5493-M 

611 7-M 

8556-M 

9184 -M 

9413-M 

9706-M 

9909-M 

10511-M 

10517-M 

10798-M 

1100&-M 

1105&-M 

11171-M 

11321-M 


PPG  Industries,  Inc  ,  Pittsburgh,  PA  

Montana  Sulphur  &  Chemical  Co..  Billings,  MT  

Montana  Sulphur  i  Chemical  Co..  Billings,  MT  

Air  Products  &  Chemicals,  Irx;..  Allentown.  PA  , 

The  Carbide/Graphite  Group,  Inc.,  Louisville,  KY  

EM  Science  Cincinnati,  OH  , 

Taylor-Wharton,  Harnsburg,  PA 

Taylor-Wharton,  Harnsburg,  PA 

Schlumberger  Technology  Corporation,  Houston,  TX 

Naico  Chemical  Co..  Naperville,  IL 

Olin  Corp.,  Stamford,  CT  

Pressure  Technology,  Inc.,  Hanover,  MD 

Spex  Certiprep  Inc.,  Metuchen,  NJ 

Dart  Container  Corp.  of  PA,  Leola.  PA  

E.I.  du  Pont  de  Nemours  &  Company,  Inc.,  Wilmington,  DE 


|FR  Doc.  97-70  Filed  1-2-97.  8:45  am] 
BILUNG  CODE  4910-60-M 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33305] 

Union  Pacific  Railroad  Company- 
Acquisition  Exemption— Idaho 
Northern  &  Pacific  Railroad  Company 

Union  Pacific  Railroad  Company 
(UP),  a  Class  I  rail  carrier,  ha.s  filed  a 
notice  of  exemption  under  49  CFR 
1180.2  to  acquire  trackage  and  right-of- 
way  owned  by  Idaho  Northern  &  Pacific 
Railroad  Company  (INP)  and  previously 
authorized  for  abandonment,  subject  to 
negotiations  for  trail  use.'  between 
milepost  1.0,  near  Weiser,  and  milepost 
84.1  at  Rubicon,  in  Washington  and 
Adams  Counties,  ID  (Line).  UP  notes 
that  it  has  no  plan  to  reactivate  rail 
service  on  the  Line  at  this  time, 
although  reactivation  for  rail  service 
would  be  possible  in  the  future  if  the 
Line  were  conveyed  to  a  trail  user  under 
the  Trails  Act.  In  its  notice,  UP  has 
stated  that,  if  trail  use  negotiations  are 
unsuccessful.  UP  will  abandon  the  Line 
pursuant  to  the  authorization  granted  in 
Docket  No.  AB-433  (Sub-No.  2X). 

UP's  acquisition  transaction  was 
expected  to  be  consummated  on  or  after 
December  19,  1996. 

As  a  condition  to  this  exemption,  any 
employees  adversely  affected  by  the 
transaction  will  be  protected  under  Mew 


'  Abandonment  of  the  Line  wa.s  authorized  in 
Idaho  Northern  &  Pacific  Hailroad  Company — 
Abandonment  and  Discontinuance  Exemption — in 
Washington  and  Adams  Counties.  ID.  Docket  No 
AB-433  (Sub-No   2X)  (ICC  served  Nov    1,  1995).  In 
addition,  the  Interstate  Commerce  Commission,  by 
decision  ser-ved  December  28,  1995.  i.ssued  a  notice 
of  interim  trail  use  under  the  National  Trails 
System  Act,  16  U.S  C.  1247(d)  (Trails  Act) 


York  Dock  Rv — Control — Brooklyn 
Eastern  Dist'.  360  l.C.C  60  (1979). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33305.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue.  N.W.. 
Washington,  DC  20423,  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Joseph  D.  Anthofer,  Esq..  1416  Dodge 
Street,  Omaha.  NE  68179. 

Decided:  December  23,  1996. 

Bv  the  Board,  Da\id  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 

Secretary 

|FR  Dor.  97-67  Filed  1-2-97.  8.45  am] 

BILUNG  CODE  4915-00-P 


[STB  Docket  No.  AB-481X] 

South  Plains  Lamesa  Railroad,  Ltd. — 
Abandonment  Exemption — in  Dawson 
and  Lynn  Counties,  TX 

AGENCY:  Surface  Tran'^portation  Board. 
ACTION:  Notice  of  exemption 

SUMMARY:  The  Board  exempts  from  the 
prior  approval  requirements  of  49  U.S.C. 
10903  the  abandonment  by  South  Plains 
Lamesa  Railroad.  Ltd..  of  49.06  miles  of 
rail  line  between  milepost  5,00  near 
Slaton  and  milepost  54.06  near  l>amesa, 
in  Dawson  and  Lynn  Counties,  TX, 
subject  to  standard  labor  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 


assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
3.  1997   Formal  expressions  nf  intent  \o 
file  an  OFA  under  49  CFR 
1152.27(c)(2) '  must  be  filed  by  lanuar)' 
13.  1997;  petitions  to  stay  must  be  filed 
by  lanuary  21.  1997:  requests  for  a 
public  use  condition  conforming  to  49 
CFR  1152.28(a)(2)  must  be  filed  by 
January  23.  1997;  and  petitions  to 
reopen  must  be  filed  by  )anuar\  28. 
1997 

ADDRESSES:  Send  pleadings  referring  to 
STB  Docket  No.  AB-i8lX  to,  (ll  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Branch,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423,  and  (2) 
Petitioner's  representati\'e-  William  R 
Power,  5840  West  Interstate  20,  260 
Cordovan  Park,  .\rlmgton.  TX  76017. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon.  (202)  927-5660   ;TDD  for 
the  hearing  impaired   (202)  92~-5721.] 

SUPPLEMENTARY  INFORMATION: 

.•\dditional  information  is  contained  in    • 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  m  person  from:  IX-  News  & 
Data,  Inc,  Room  2229,  1201 
Constitution  Avenue,  .N'.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-4357  4359   (.Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services:  (202)  927-5721.1 

Decuied  December  2:*.  1?I96 

B\  the  Board.  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owei^ 

Vernon  A.  Williams, 
Secretary. 
IFR  Dot    9--6BFi]ed  1-2-97:  8:45  am) 

BILUNG  CODE  491S-0O-P 


Spf  Exempt  ot  Roil  Abandonment — Offers  of 
Fsr.ar.   Assist  .  4  I.C.C.2d  164  (1987) 
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Immigration  and  Naturalization  Service 
and  Executive  Office  for  Immigration 
Review 

8  CFR  Part  1,  et  al. 
Inspection  and  Expedited  Removal  of 
Aliens;  Detention  and  Removal  of  Aliens; 
Conduct  of  Removal  Proceedings; 
Asylum  Procedures;  Proposed  Rule 
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DEPARTMENT  OF  JUSTICE 


Immigration  and  Naturalization  Service 
and  Executive  Office  for  immigration 
Review 

8  CFR  Parts  1,  3,  103,  204.  207,  208. 
209,  211,  212,  213,  214,  216,  217,  221. 
223, 232.  233,  234,  235,  236,  237,  238. 
239,  240,  241.  242.  243,  244,  245,  246, 
248,  249.  251,  252,  253.  274a,  286.  287, 
299,316.  318.  and  329 

HNS  No.  1788-86;  AG  Order  No.  2065-06] 

RIN  1115-AE47 

Inspection  and  Expedited  Removal  of 
Aliens;  Detention  and  Removal  of 
Aliens;  Conduct  of  Removal 
Proceedings;  Asylum  Procedures 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice,  and  Executive  Office  for 
Immigration  Review,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  regulations  of  the  Immigration  and 
Naturalization  Service  (Service)  and  the 
Executive  Office  for  Immigration 
Review  (Ef)IR)  governing  the  conduct  of 
both  expedited  and  regular  removal 
proceedings,  and  handling  of  asylum 
claims.  The  regulation  addresses  other 
activities  involving  the  apprehension, 
detention,  hearing  of  claims  and 
ultimately  the  removal  of  inadmissible 
and  deportable  aliens.  In  addition,  this 
rule  incorporates  a  nimiber  of  changes 
which  are  a  part  of  the  Administration's 
reinvention  initiative,  mandated  in  a 
directive  signed  by  the  President  on 
March  4,  1995,  requiring  all  heads  of 
departments  and  agencies  to  conduct  a 
page-by-page  review  of  all  regulations 
and  to  eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of  reform. 
This  rule  is  necessary  to  implement  the 
provisions  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (IIRIRA)  and  the 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  (AEDPAj. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  3,  1997 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director. 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  N'W..  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  refer  INS 
niunber  1788-96  on  your 
correspondence.  Comments  are 
available  for  public  insf)ection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  for  an  appointment. 
FOR  KiRTHER  INF0RMATK5N  CONTACT: 


For  matters  relating  to  the  Executive 
Office  for  Immigration  Review — Peggy 
Fhilbin,  General  Counsel,  Executive 
Office  for  Immigration  Review,  5107 
Leesburg  Pike,  Suite  2400.  Falls  Church, 
VA  22041.  telephone  number  (703)  305- 
0470;  for  asylum  issues — Michael  Shaul, 
Field  Manual  Project  Office, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  ULLB-4th  Floor, 
Washington,  DC  20536,  telephone 
number  (202)  616-7439;  for  inspections 
issues — Linda  Loveless,  Office  of 
Inspections,  Immigration  and 
Naturalization  Service,  425  I  Street  NW., 
Room  4064.  Washington,  DC  20536, 
telephone  number  (202)  616-7489;  for 
detention  and  removal  issues — Len 
Loveless,  Office  of  Detention  and 
Deportation,  Immigration  and 
Naturalization  Service,  425  I  Street  NW., 
Room  3008,  Washington,  EX:  20536, 
telephone  number  (202)  616-7799. 
SUPPLEMENTARY  INFORMATION:  The  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996,  Public  Law 
104-208,  enacted  on  September  30, 
1996,  amends  the  Immigration  and 
Nationality  Act  (Act)  in  several  ways. 
This  rule  proposes  to  implement  the 
IIRIRA  by  creating  a  new,  expedited 
removal  process  for  aliens  attempting  to 
enter  the  United  States  through  fraud  or 
misrepresentation  or  without  prop)er 
documents  while  providing  a 
mechanism  for  the  determination  and 
review  of  applicants  who  demonstrate  a 
credible  fear  of  persecution  if  returned 
to  their  own  country.  It  consolidates 
exclusion  and  deportation  proceedings 
into  one  unified  removal  proceeding.  It 
revises  the  asylum  process. 

It  provides  that  persons  who  are 
present  m  the  United  States  vnthout 
inspection  are  considered  applicants  for 
admission  and  indicates  that  such 
persons  wi  l!  not  be  subject  to  expedited 
removal  unless  and  until  the  INS 
Commissioner  invokes  the  provisions  in 
the  statute  and  this  rule  allowing  her  to 
expand  the  use  of  the  expedited  removal 
process  to  include  such  individuals. 
Also,  various  sections  of  IIRIRA  have 
revised  and  expanded  the  grounds  of 
inadmissibility  (formerly  exclusion 
grounds). 

The  effective  date  of  the  changes 
implementing  the  expedited  removal 
process  is  April  1,  1997.  The 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996.  Public  Law  104- 
132.  was  enacted  April  24.  1996.  Many 
of  its  major  provisions  were  superseded 
by  IIRIRA  before  they  became  effective. 
Several  of  the  remaining  provisions  will 
be  implemented  with  this  rulemaking. 

Taken  together,  the  provisions  of 
IIRIRA  have  made  pervasive  changes  in 


the  laws  governing  admission, 
inspection,  removal,  and  detention  of 
aUens — eliminating  or  revising  old 
standards,  creating  new  ones,  and 
reorganizing  and  revising  numerous 
provisions  of  existing  law.  In  some 
respects,  even  after  the  effective  date  of 
the  new  provisions,  existing  legal 
standards  will  still  be  applied  with 
respect  to  legal  matters  initiated  prior  to 
that  date.  The  length  of  this  rulemaking 
document  alone — only  one  of  the 
regulatory  actions  necessary  to 
implement  IIRIRA—  demonstrates  the 
breadth  and  complexity  of  these 
changes. 

Congress  directed  that  the  provisions 
of  Title  IIl-A  of  IIRIRA  take  effect  on 
April  1. 1997,  and  also  directed  that  the 
Attorney  General  publish  implementing 
regulations  by  March  1,  1997.  A  five- 
month  period  is  an  extremely  short  time 
frame  for  completing  the  regulatory 
process  for  a  rule  of  this  magnitude, 
given  the  time  needed  to  draft  the  rule, 
coordinate  with  interested  agencies, 
complete  the  regulatory  review  process 
by  OMB  pursuant  to  Executive  Order 
12866.  and  allow  time  for  public 
conmient.  In  particular,  it  means  that 
there  is  not  adequate  time  for  the  usual 
rulemaking  model  of  60  days  pubUc 
notice. 

Because  of  these  exigencies,  the 
Department  has  limited  the  public 
conunent  period  on  this  proposed  rule 
to  30  days.  However,  in  order  to  provide 
a  fuller  opportimity  for  public  input  on 
the  numerous  issues  addressed  in  this 
rulemaking,  the  Department  vdll  allow 
a  120-day  comment  period  on  the 
Interim  Rule  when  that  is  pubhshed  by 
the  beginning  of  March,  prior  to  the 
development  of  a  Final  Rule. 

As  of  the  date  this  dociunent  was 
submitted  for  publication.  Pubbc  Law 
104-208  had  not  been  printed.  The 
conference  report  accompanying  the 
House  version  of  the  bill,  however, 
contains  the  provisions  of  IIRIRA.  See 
H.R.  Conf.  Rep.  No.  863,  104th  Cong.  2d 
Sess.,  at  561.  The  Act  should  be  printed 
in  its  entirety  in  the  next  few  weeks. 

Applicants  for  Admission  and  Arriving 
Aliens 

Section  302  of  IIRIRA  amends  section 
235(a)  of  the  Act  to  describe  as 
applicants  for  admission  both  aliens 
who  are  arriving  in  the  United  States 
(whether  or  not  they  arrive  at  a 
designated  port-of-entry)  and  ahens 
present  in  the  United  States  who  have 
not  been  admitted.  This  section  also 
includes  aliens  brought  to  the  United 
States  after  having  been  interdicted  in 
international  or  United  States  waters. 
Prior  to  the  enactment  of  the  IIRIRA, 
ahens  apprehended  after  entering  the 
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United  States  without  inspection  were 
subject  to  deportation  proceedings 
under  section  242  of  the  Act.  By 
considering  such  aliens  to  be  applicants 
for  admission,  this  amendment 
significantly  changes  the  manner  in 
which  aliens  who  have  entered  the 
United  States  without  inspection  are 
considered  imder  the  Act. 

In  some  instances,  IIRIRA 
distinguishes  between  the  broader  term 
"applicants  for  admission"  and  a 
narrower  group,  "arriving  aliens."  For 
clarity,  "arriving  alien"  has  now  been 
specifically  defined  in  8  CFR  part  1.  The 
proposed  definition  of  "arriving  alien" 
in  section  1.1  (q)  includes  aliens  arriving 
at  a  port-of-entiy,  aliens  interdicted  at 
sea,  and  aliens  previously  paroled  upon 
arrival.  The  term  "arriving  alien"  could 
also  include  other  classes  of  aliens,  e.g.. 
those  apprehended  crossing  a  land 
border  between  ports-of-entr>'.  The 
Department  would  value  commentar>' 
on  the  proper  scope  of  the  regulatory 
definition. 

Parole  of  Aliens 

The  proposed  rule  amends  §  212.5  to 
permit  chief  patrol  agents  to  authorize 
parole  from  Service  custody  of  aliens 
who  have  not  been  admitted  to  the 
United  States.  The  regulations 
previously  allowed  the  district  director 
to  exercise  this  authority  for  emergent 
reasons  or  when  strictly  in  the  public 
interest.  Because  many  of  the  aliens 
apprehended  and  processed  under  the 
jurisdiction  of  a  chief  patrol  agent  will 
now  be  considered  applicants  for 
admission,  this  change  is  necessary  to 
allow  discretionary  release  of  those 
aliens  in  the  particular  circumstances 
enumerated  in  §  212.5. 

Custody  of  Aliens  Applying  at  Land 
Border  Ports-of-entry 

The  proposed  regulation  implements 
a  new  provision  added  to  section 
235(b)(2)  of  the  Act  to  state  that  an 
applicant  for  admission  arriving  at  a 
land  border  port-of-entry  and  subject  to 
a  removal  hearing  under  section  240  of 
the  Act  may  be  required  to  await  the 
hearing  in  Canada  or  Mexico.  This 
simply  adds  to  statute  and  regulation  a 
long-standing  practice  of  the  Service.  If 
the  alien  fails  to  appear  for  the  hearing, 
the  immigration  judge  may  order  the 
alien  removed  in  absentia. 

Withdrawal  of  Application  for 
Admission 

Section  302(a)  of  IIRIRA  incorporates 
into  section  235(a)(4)  of  the  Act  the 
longstanding  practice  used  by  the 
Service  to  permit  applicants  for 
admission  to  voluntarily  withdraw  their 
applications  for  admission  to  the  United 


States,  in  lieu  of  removal  proceedings, 
and  to  depart  immediately.  Permitting 
an  alien  to  withdraw  his  or  her 
application  for  admission  allows  the 
Service  to  better  manage  its  resources  by 
removing  inadmissible  aliens  quickly  at 
little  or  no  expense  to  the  Government, 
and  may  be  considered  instead  of 
expedited  or  regular  removal  when  the 
circumstances  of  the  inadmissibility 
may  not  warrant  a  formal  removal.  The 
option  to  permit  withdrawal  is  solely  at 
the  discretion  of  the  Government,  and  is 
not  a  right  of  the  alien.  An  immigration 
judge  may  allow  only  arriving  aliens  to 
withdraw  an  application  for  admission. 
Such  a  grant  should  ordinarily  require 
the  Service's  concurrence  once  the  issue 
of  inadmissibihty  or  deportability  has 
been  resolved.  Ehmng  the  pendency  of 
an  appeal  from  an  order  of  removal, 
permission  to  v^nthdraw  must  be 
obtained  from  the  immigration  judge  or 
the  Board  of  Immigration  Appeals 
(Board). 

Expedited  Removal  of  Certain 
Applicants  for  Admission 

Pursuant  to  section  302(a)  of  IIRIRA. 
aliens  who  attempt  to  enter  the  United 
States  by  fraud  or  misrepresentation  or 
who  arrive  without  valid  entry' 
docimients  may  be  removed  under  an 
expedited  process  without  further 
hearing  or  review.  An  exception  is 
provided  for  Cuban  nationals  arriving 
by  aircraft  at  a  port-of-entry.  Aliens  who 
are  inadmissible  on  other  grounds  will 
be  referred  for  proceedings  before  an 
immigration  judge  under  the  new 
removal  provisions  of  section  240  of  the 
Act.  Although  not  required  by  statute, 
the  proposed  regulation  provides  for 
review  and  approval  of  the  expedited 
removal  order  by  a  supervisory 
immigration  officer  prior  to  removal  of 
the  ahen.  The  expedited  removal  order 
bars  reentry  for  5  years  following  the 
removal,  or  20  years  in  the  case  of  a 
second  or  subsequent  removal,  unless 
the  alien  obtains  advance  permission  to 
reenter  the  Untied  States. 

The  Department  requests  public 
comment  regarding  the  appropriate  use 
of  the  authority  conferred  by  the  statute 
upon  the  Attorney  General  to  expand 
the  class  of  aliens  subject  to  expedited 
removal.  Section  235(b)(l)(A)(iii)  of  the 
Act  permits  the  Attorney  General,  in  her 
sole  and  unreviewable  discretion,  to 
apply  expedited  removal  to  aliens  not 
admitted  or  paroled  (and  not  described 
in  section  235(b)(1)(H))  who  cannot 
establish  continuous  physical  presence 
in  the  United  States  for  the  previous  two 
years. 

Under  the  proposed  rule,  expedited 
removal  will  generally  apply  only  to 
"arriving  aliens."  as  defined  in  section 


1  l(q).  i.e..  aliens  arriving  at  a  port-of- 
entry.  aliens  interdicted  at  sea,  and 
aliens  previously  paroled  upon  arrival. 
The  Commissioner  may.  however,  elect 
to  apply  the  expedited  removal 
procedures  to  additional  classes  of 
aliens  within  the  limits  set  by  the 
statute,  if,  in  the  Commissioner's 
discretion,  such  action  is  operationally 
warranted.  The  Commissioner's 
designation  may  be  localized,  in 
response  to  specific  needs  within  a 
particular  region,  or  nationwide,  as 
appropriate.  The  designation  would 
become  effective  upon  publication  m 
the  Federal  Register,  except  where 
circumstances  require  immediate 
implementation.  "The  Department  would 
value  commentary'  on  two  alternative 
approaches  as  well:  (1)  application  of 
expedited  removal  only  to  "arriving 
aliens";  and  (2)  application  of  expedited 
removal  to  all  ahens  not  admitted  or 
paroled  (and  not  described  in  section 
235(b)(l)(F}  who  cannot  demonstrate 
continuous  physical  presence  for  the 
previous  two  years. 

Finally,  commentary'  on  the  proper 
scope  of  the  term  "arriving  alien"  would 
be  helpful  to  the  Department  in 
implementing  section  235(b)(1).  The 
proposed  regulator},'  definition  in 
section  1.1  (q)  includes  aliens  arriving  at 
a  port-of-entry.  aliens  interdicted  at  sea, 
and  aliens  previously  paroled  upon 
arrival.  The  term  "arriving  alien"  could 
also  include  other  classes  of  ahens,  e.g.. 
those  apprehended  crossing  a  land 
border  between  ports-of-entry 

Review  of  Claim  to  Lawful  Permanent 
Resident,  Refugee,  or  Asylee  Status  in 
Expedited  Removal 

An  expedited  removal  order  entered 
again..t  an  alien  by  an  immigration 
officer  at  the  time  of  arrival  or  bv  an 
asylum  officer  following  a 
determination  that  the  alien  does  not 
have  a  credible  fear  of  persecution  is  not 
subject  to  administrative  appeal,  but 
may  be  reviewed  by  an  immigration 
judge  upon  request  of  the  alien.  An 
exception  is  provided  in  section 
235(b)(1)(C)  of  the  act  for  an  aUen  who 
claims  under  oath  or  under  penalty  or 
perjury'  to  be  a  lawful  permanent 
resident,  to  have  been  admitted  as  a 
refugee  under  section  207  of  the  Act.  or 
to  have  been  granted  asylum  under 
section  208  of  the  Act 

Before  entering  an  expedited  removal 
order  against  these  aliens,  the  Ser\'ice 
will  attempt  to  verify  the  alien's  claim 
to  lawful  permanent  resident,  refugee. 
or  asylee  status.  If  a  claim  to  lawful 
permanent  resident  status  is  verified, 
the  examining  officer  will  determine 
whether  the  alien  is  considered  an 
applicant  for  admission  within  the 
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meaning  of  section  101(a)(13)  of  the  Act. 
Section  301(a)  of  IIRIRA  amended 
section  101(a)(13)  of  the  Act  to  provide 
that  an  .alien  lawfully  admitted  for 
pennanent  residence  is  not  seeking 
admission  unless  the  alien  has 
abandoned  or  relinquished  that  status, 
has  been  absent  for  a  continuous  period 
in  excess  of  180  days,  has  engaged  in 
illegal  activity  after  having  departed  the 
United  States,  has  departed  while  under 
legal  process  seeking  removal,  has 
committed  certain  criminal  offenses,  or 
is  attempting  to  enter  at  a  time  or  place 
other  than  as  designated  or  has  not  been 
inspected  and  admitted  to  the  United 
States.  If  the  verified  lawful  permanent 
resident  is  determined  to  be  an 
applicant  for  admission,  the  officer  may 
consider  appropriate  discretionary 
waivers,  if  apphcable,  such  as  a  waiver 
of  dociunents  under  section  211(b)  or 
other  administrative  options. 

Current  regulations  do  not  provide  for 
a  waiver  of  documents  or  similar 
options  for  refugees  and  asylees  who 
seek  to  reenter  the  United  States 
without  a  refugee  travel  document.  The 
regulations  at  §  223.2(b)(2)  require  that 
an  appUcation  for  a  refugee  travel 
dociiment  be  filed  before  a  refugee  or 
asylee  departs  from  the  United  States. 
The  regulations  also  require  at  §  223.1(b) 
that  a  refugee  or  asylee  must  have  a 
refugee  travel  document  to  return  to  the 
United  States  after  temporary  travel 
abroad  unless  he  or  she  is  in  possession 
of  a  valid  advance  parole  document. 
The  combination  of  these  two 
provisions  has  resulted  in  a  few  refugees 
and  asylees  (who  had  no  intention  of 
abandoning  their  status  in  the  United 
States  at  the  time  of  their  departure)  not 
being  able  to  be  readmitted  in  such 
status.  With  the  advent  of  the  expedited 
removal  provisions,  including  the 
procedi'je  for  a  review  by  an 
immigration  judge  of  a  claim  to  refugee 
or  asylee  status,  the  need  for  a  formal 
process  for  dealing  with  such 
individuals  has  become  more  critical 
The  Service  proposes  to  address  the 
problem  by  giving  district  directors  the 
discretionary  authority  to  accept  an 
application  for  a  refugee  travel 
document  from  an  aUen  who  is  outside 
the  United  States,  provided  that  alien. 
(1)  held  bonafide  refugee  or  asylee 
status  in  the  United  States  at  the  time 
of  his  or  her  departure  from  the  United 
States,  (2)  did  not  intend  to  abandon 
such  refugee  or  asylee  status,  (3)  did 
nothing  while  outside  the  United  States 
which  would  be  inconsistent  with 
refugee  or  asylum  status.  (4)  has  been 
outside  the  United  States  for  less  than 
one  year  (the  maximum  period  of  time 
for  which  the  refugee  travel  document 


can  be  issued),  and  (5)  files  the  requisite 
Form  1-131,  Application  for  a  Travel 
Document,  with  the  appropriate  fee. 
Upon  the  filing  and  approval  of  such 
application,  the  alien  may  be  readmitted 
to  the  United  States  as  if  he  or  she  were 
in  possession  of  a  valid  refugee  travel 
document,  provided  the  alien  is 
otherwise  admissible. 

If  the  immigration  officer  determines 
that  an  alien  verified  to  have  once  held 
the  status  of  a  lawful  permanent 
resident,  refugee,  or  asylee  does  not 
merit  a  waiver,  the  officer  will  not  issue 
an  expedited  removal  order;  rather,  the 
officer  may  place  the  aUen  in  removal 
proceedings  under  section  240  of  the 
Act,  Section  235(b)(1)(C)  of  the  Act  does 
not  specify  what  should  occur  if  an 
alien  actually  establishes  to  the 
satisfaction  of  an  inspecting  officer  or  an 
immigration  judge  that  he  or  she  is  a 
lawful  permanent  resident,  refugee,  or 
asylee.  However,  section  242(e)(4)  of  the 
amended  Act  provides  that  if  an  alien 
appealing  an  expedited  removal  order  to 
Federal  district  court  establishes  by  a 
preponderance  of  the  evidence  that  he 
or  she  is  a  lawful  permanent  resident, 
has  been  admitted  as  a  refugee,  or  has 
been  granted  asylum,  then  die  district 
court  may  order  that  the  alien  be 
provided  a  hearing  under  section  240  of 
the  Act.  In  light  of  these  judicial  review 
provisions  that  would  result  in  such 
aliens  receiving  a  regular  removal 
proceeding  under  section  240  of  the  Act, 
the  Department  considers  a  referral  into 
section  240  removal  proceedings  upon 
verification  of  such  status  by  an 
immigration  officer  or  demonstration  of 
such  status  to  an  immigration  judge  to 
be  the  most  practical  and  efficient 
implementation  of  these  provisions. 
In  cases  where  the  alien's  claim  to 
lawful  permanent  resident,  refugee,  or 
asylee  status  cannot  be  verified,  the 
immigration  officer  or  the  asylum  officer 
will  order  the  alien  removal  under 
section  235(b)(l)(A)(i)  of  the  Act  or  for 
a  credible  fear  determination  under 
section  235(b)(l)(B)(iii),  and  then  refer 
the  alien  to  an  immigration  judge  for 
review  of  the  order.  If  the  judge 
determines  that  the  alien  is  not  a  lawful 
permanent  resident,  has  not  been 
admitted  as  a  refugee,  or  has  not  been 
granted  asylum  under  section  208  of  the 
Act,  the  order  issued  by  the  examining 
immigration  officer  or  asylum  officer 
will  be  effected  and  the  alien  will  be 
removed  from  the  United  States  under 
that  order.  No  further  review  is 
available.  If  the  judge  determines  that 
the  alien  was  once  admitted  and/or 
currently  is  a  lawful  permanent 
resident,  refugee,  or  asylee,  the  order 
will  be  canceled  and  proceedings  under 
section  235(b)(1)  of  the  Act  will  be 


terminated.  The  Service  may  then  admit 
the  alien  or  pursue  any  other  grounds  of 
inadmissibility  or  deportability  under 
section  212  or  237  of  the  Act  in  a 
removal  proceeding  pursuant  to  section 
240  of  the  Act,  if  appropriate. 

Revision  of  Asylum  Procedures 

The  regulation  proposes  to  amend  8 
CFR  part  208  to  create  new  procedures 
for  the  consideration  of  asylum 
applications  as  mandated  by  section  604 
of  IIRIRA.  to  make  certain  other  changes 
which  are  not  mandated  by  IIRIRA.  but 
that  will  significantly  improve  the 
asylum  process,  and  to  streamline  the 
existing  regulations  in  accordance  with 
the  principles  discussed  elsewhere  in 
the  supplementary  information. 
Of  special  significance  are  the 
provisions  in  the  regulation  providing 
the  immigration  judges  with  exclusive 
jurisdiction  over  certain  categories  of 
asylum  appUcations.  including  those 
filed  by  alien  crewmen,  stowaways  who 
establish  a  credible  fear  of  persecution, 
aliens  covered  by  the  Visa  Waiver  Pilot 
Program,  aliens  subject  to  removal 
under  section  235(c)  of  the  Act.  and 
aliens  who  have  applied  for  or  received 
an  "S"  visa.  Under  the  current 
regulations,  some  of  these  classes  of 
aliens  (stowaways,  crewmen,  and  aliens 
removable  under  section  235(c)  of  the 
Act)  receive  only  an  interview  with  an 
asylum  officer  which  is  reviewed 
directly  by  the  Board.  However,  some 
problems  have  Euisen  with  these 
procedures,  most  significantly,  the 
difficulty  of  generating  a  reliable  and 
complete  record  and  the  absence  of  a 
government-provided  interpreter  in 
asylum  officer  interviews.  The 
Department  believes  that  giving  the 
immigration  judges  exclusive 
jurisdiction  over  such  determinations 
will  certify  these  problems  while  still 
maintaining  the  high  quality  and 
consistency  of  the  interview  and 
decision-making  process  which  the 
public  has  come  to  expect. 

The  proposed  rule's  treatment  of 
section  208(a)(2)  of  the  Act,  which 
establishes  a  number  of  new  grounds 
barring  an  alien  from  applying  for 
asylum,  is  equally  important.  Regarding 
section  208(a)(2)(C)  of  the  Act.  which 
bars  an  alien  from  applying  for  asylum 
if  the  alien  had  a  previous  asylum 
apphcation  denied,  the  rule  makes  clear 
that  this  provision  applies  only  to 
asylum  applications  that  have  been 
denied  by  an  immigration  judge  or  the 
Board.  This  ensures  that  aliens  who 
received  a  denial  of  their  application 
from  an  asylum  officer  because  they 
applied  for  asyliun  while  in  valid  status 
or  under  procedures  in  place  prior  to 
January  1995  receive  consideration  of 
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their  application  by  an  immigration 
judge.  The  rule  also  interprets  the  terms 
"changed  circumstances"  and 
"extraordinary  circumstances"  in 
section  208(a)(2)(D)  of  the  Act  as  those 
terms  apply  to  the  1-year  bar  in  section 
208(a)(2)(B)  of  the  Act.  The  regulation 
provides  minimal  guidance  on  the 
meaning  of  the  term  "changed 
circumstances."  Nevertheless,  because 
of  the  novelty  of  the  "extraordinary 
circumstances"  exception  to  the  1-year 
bar,  the  rule  offers  a  regulator)' 
interpretation  of  this  term.  While  the 
Department  considered  having  the 
regulation  identify  specific  examples  of 
extraordinary  circiunstances  that  would 
justify  a  waiver  of  the  one-year  filing 
requirement,  the  proposed  rule  opts  in 
favor  of  a  provision  that  generally 
defines  the  term  as  events  or  factors 
beyond  the  ahen's  control  that  caused 
the  failing  to  meet  the  one-year 
deadline.  The  regulation  also  provides 
that  the  alien  file  the  application  as 
soon  as  practicable  under  those 
circumstances.  Thus,  an  event  or  factor 
of  relatively  brief  duration  would  be 
insufficient  to  excuse  the  filing  of  an 
application  long  after  the  deadline.  In 
our  view,  such  a  general  definition 
provides  guidance  to  decision  makers 
while  offering  more  flexibility  than  a 
definition  by  example  would. 
Nevertheless,  we  can  imagine  several 
examples  that  would  likely  satisfy  this 
definition:  the  applicant  suffered  a 
physical  or  mental  disability  that 
prevented  a  timely  filing;  the  applicant 
was  under  a  legal  disability  (e.g.,  an 
unaccompanied  minor)  during  the  one- 
year  period;  or  the  applicant  received 
ineffective  assistance  of  counsel,  as  that 
concept  has  been  interpreted  by  the 
Board  of  Immigration  Appeals,  resulting 
in  a  failure  to  file  a  timely  application. 
Nevertheless,  because  of  both  the 
novelty  and  importance  of  these  new 
provisions,  the  Department  welcomes 
suggestions  from  the  public  on  how  best 
to  implement  them. 

The  proposed  rulemaking  also  offers 
guidance  on  how  to  apply  section 
208(d)(6)  of  the  Act,  which  provides 
that  an  alien  who  knowingly  makes  a 
frivolous  asylum  application  shall  be 
permanently  ineligible  for  any  benefits 
under  the  Act.  At  §  208.18,  the  rule  first 
provides  that  such  determination's  may 
only  be  made  in  a  final  order  by  an 
immigration  judge  or  the  Board  of 
Immigration  Appeals.  The  rule  also 
defines  an  appUcation  as  "frivolous"  if 
it  is  fabricated  or  brought  for  an 
improper  purpose.  In  doing  so,  the 
Department  is  carrying  out  one  of  the 
central  principles  of  the  asylum  reform 
process  begun  in  1993;  to  discourage 


applicants  from  making  patently  false 
claims. 

It  should  be  noted  that  the  proposed 
rule  does  not  discuss  §  208.19  dealing 
with  the  admission  of  the  spouse  and 
children  of  an  alien  granted  asylum 
status.  This  topic  was  the  subject  of  a 
separate  proposed  rule  pubhshed  Julv  9, 
1996.  See  61  FR  35.984  (1996).  That  ' 
separate  rulemaking  will  be 
incorporated  into  the  overall  asylum 
regulations  once  it  is  finalized. 

Credible  Fear  Determination  and 
Claims  of  Asylum  or  Fear  of 
Persecution  by  Alien  Subject  to 
Expedited  Removal 

Under  the  new  section  235(b)(l)(A)(ii) 
of  the  Act,  an  alien  subject  to  expedited 
removal  who  indicates  an  intention  to 
apply  for  asylum  or  who  expresses  a 
fear  of  persecution  will  be  referred  to  an 
asylum  officer  to  determine  if  the  alien 
has  a  credible  fear  of  persecution. 
Credible  fear  of  persecution  is  defined 
in  section  302(a)  of  IIRIRA  to  mean  that 
"there  is  a  significant  possibility,  taking 
into  account  the  credibility  of  the 
statements  made  by  the  alien  in  support 
of  the  alien's  claim  and  such  other  facts 
as  are  known  to  the  officer,  that  the 
ahen  could  establish  eligibihty  for 
asylum  under  section  208." 

Interviews  to  determine  whether  an 
alien  has  a  credible  fear  of  persecution 
will  be  conducted  by  an  asylum  officer, 
either  at  the  port-of-entry  or  at 
designated  locations  such  as  detention 
centers.  For  purposes  of  this  credible 
fear  interview,  an  asylum  officer  is 
defined  in  the  Act  as  an  immigration 
officer  who  has  had  professional 
training  in  country  conditions,  asylum 
law,  and  interview  techniques 
comparable  to  that  provided  to  full-time 
adjudicators  of  appUcations  under 
section  208,  and  is  supervised  by  an 
officer  who  meets  the  same  criteria  and 
who  has  had  substantial  experience 
adjudicating  eisylum  applications.  This 
definition  may  include  officers  other 
than  full-time  asylum  officers,  provided 
they  have  undergone  the  necessary' 
training  and  have  the  requisite 
supervision,  but  the  Service  will 
generally  attempt  to  assign  full-time 
asylum  officers  to  the  task  of 
determining  credible  fear.  Prior  to  the 
interview,  the  ahen  may  consult  with  a 
person  or  persons  of  his  or  her  own 
choosing  at  no  cost  to  the  Govermnent. 
provided  it  does  not  unreasonably  delay 
theprocess. 

The  asylum  officer  will  make  a 
determination  whether  the  alien  has  a 
credible  fear  of  persecution.  Service 
procediues  will  require  that  the 
determination  be  reviewed  by  a 
supervisory  asylum  officer.  The 


supervison,'  asylum  officer  may  direct 
the  asylum  officer  to  interview  the 
applicant  further,  or  to  research  country 
conditions  or  other  matters  relevant  to 
the  decision.  If  the  supervisory  asylum 
officer  agrees  that  the  ahen  has  not 
demonstrated  a  credible  fear  of 
persecution,  the  ahen  will  be  ordered 
removed  under  the  provisions  of  section 
235(b)(l)(B)(iii)(I)  of  the  Act.  If  the  alien 
requests  review  of  the  determination 
that  he  or  she  has  not  demonstrated  a 
credible  fear  of  persecution,  the  credible 
fear  determination  will  be  promptly 
reviewed  by  an  immigration  judge.  The 
alien  will  have  the  opportunity  to  be 
heard  and  questioned  by  the 
immigration  judge.  This  review  will  be 
limited  solely  to  the  issue  of  credible 
fear,  and  may  be  conducted  either  in 
person  or  by  telephonic  or  video 
connection.  By  statute,  the  review 
should  be  conducted  as  soon  as  possible 
following  the  credible  fear 
determination,  preferably  within  24 
hours,  and  no  later  than  seven  days  after 
the  date  of  determination.  The  alien  will 
be  detained  during  this  review  period, 
and  if  found  by  the  inunigration  judge 
not  to  have  a  credible  fear,  will  be 
promptlv  removed. 

Section  235(b)(l)(B)(ii)  of  the  Act 
provides  that  aliens  who  are  determined 
by  £in  asylum  officer  to  have  a  credible 
fear  of  persecution  will  be  detained  for 
further  consideration  of  the  asylum 
claim.  While  the  statute  does  not  specify 
how  or  by  whom  this  further 
consideration  should  be  conducted,  the 
proposed  rule  provides  for  such 
consideration  by  an  immigration  judge 
in  removal  proceedings  conducted 
piu^uant  to  section  240  of  the  Act.  In 
the  removal  hearing,  the  immigration 
judge  will  make  a  determination 
whether  alien  is  eligible  for  asylum 
under  section  208  of  the  Act  or  for 
withholding  of  removal  under  section 
241(b)(3)  of  the  Act.  The  removal  order 
will  be  subject  to  administrative  review 
bv  the  Board  in  accordance  with  section 
240  of  the  Act  and  §  3.1(b)(3). 

Credible  fear  determinations  are  also 
made  in  the  case  of  stowaways. 
Although  not  entitled  to  removd 
proceedings  under  section  240  of  the 
Act.  a  stowaway  who  has  been 
determined  by  an  asylum  officer  (or  by 
an  immigration  judge  upon  review  of  a 
negative  determination  by  an  asylum 
officer)  to  have  a  credible  fear  of 
persecution  may  file  an  asylum 
application  to  be  adjudicated  by  an 
immigration  judge  in  asylum-only 
proceedings.  There  is  no  appeal  from 
the  decision  of  an  immigration  judge  as 
to  whether  the  stowaway  has  a  credible 
fear  of  persecution.  A  stowaway  who  is 
found  not  to  have  a  credible  fear  will  be 
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expeditiously  removed.  However,  a 
stowaway  who  meets  the  credible  fear 
threshold  and  is  allowed  to  present  an 
asylum  or  withholding  of  removal 
application  in  a  proceeding  before  an 
immigration  judge  may  appeal  the 
resulting  decision  to  the  BIA. 

Proposed  Changes  Not  Mandated  by 
URIRA 

The  rulemaking  also  proposes  to 
remove  §§  208.13(h)(2)(ii)  and 
208.16(b)(4)  which  require  that 
adjudicators  give  "due  consideration  to 
evidence  that  the  government  of  the 
applicant's  country  of  nationality  or  last 
habitual  residence  persecutes  its 
nationals  or  residents  if  they  leave  the 
country  without  authorization  or  seek 
asylum  in  another  country."  The 
regulations  accomplish  little  and  are 
potentially  misleading  in  their  current 
form.  The  term  "due  consideration" 
provides  little  guidance.  Moreover,  the 
question  of  whether  punishment  for  a 
migration-related  offense  is 
"persecution"  hinges  on  an  evaluation 
of  the  circumstances  of  each  case.  Under 
current  law,  prosecution  for  migration- 
related  offenses  does  not  ordinarily 
amount  to  persecution.  Since  the 
provision  does  not  offer  any  assistance 
in  adjudicating  claims  involving 
prosecution  for  unauthorized  departure, 
we  propose  removing  it  from  the 
regulations. 

The  rule  provides  a  special  regulation 
to  govern  the  application  of  section 
243(h)(3)  of  the  Act,  a  provision  added 
by  section  413(fl  of  AEDPA  that  was 
eliminated  by  section  307  of  IIRIRA. 
That  section  provided  that, 
notwithstanding  any  other  provision  of 
law,  the  Attorney  General  could  grant 
an  alien  withholding  of  deportation  if 
she  determined  that  it  was  necessary  to 
do  so  to  ensure  compliance  with  the 
1967  Protocol  Relating  to  the  Status  of 
Refugees.  In  new  section  241(b)(3)(B)  of 
the  Act.  the  only  change  Congress  made 
to  the  existing  bars  to  withholding  of 
deportation  was  to  require,  in  the  case 
of  an  alien  convicted  of  an  aggravated 
felony  (or  felonies),  that  the  alien 
receive  an  aggregate  term  of 
imprisonment  of  at  least  5  years  before 
such  crime  or  crimes  are  automatically 
considered  to  be  particularly  serious. 
We  understand  this  change  to  reflect 
Congress"  conclusion  that  the  bars  to 
withholding  of  deportation  or  removal 
are  consistent  with  the  United  States' 
obligations  under  the  1967  Protocol 
Relating  to  the  Status  of  Refugees, 
except  potentially  in  the  case  of  an 
aggravated  felon  who  receives  less  than 
a  5-year  aggregate  sentence.  The 
Department  proposes  a  regulatory 
interpretation  of  section  243(h)(3)  that  is 


consistent  with  this  most  recently 
expressed  view  of  the  Congress.  'Thus, 
the  rule  provides  that  an  alien  may 
attempt  to  obtain  relief  under  section 
243(h)(3)  of  the  Act  only  if  he  or  she  is 
an  aggravated  felon  who  received  an 
aggregate  sentence  of  less  than  5  years 
and  can  establish  that  the  crime  or 
crimes  of  which  he  or  she  has  been 
convicied  are  not  particularly  serious. 
This  will  require  a  case-b>-case 
determination  whether  the  crime  or 
crimes  committed  by  the  alien  are 
particularly  serious.  Only  if  the  crime  is 
determined  not  to  be  particularly 
serious  will  the  alien  be  entitled  to  have 
his  or  her  withholding  of  deportation 
claim  considered.  Because  section 
243(h)(3)  of  the  Act  was  eliminated  by 
IIRIRA,  this  rule  applies  only  to 
applications  for  withholding  made  in 
proceedings  commenced  prior  to  April 
1,  1997,  so  long  as  a  final  action  on  any 
such  withholding  request  was  not  taken 
prior  to  April  24,  1996,  the  date  of 
AEDPAs  passage. 

Establishment  of  a  Fee  for  Filing  an 
Application  for  Asylum 

This  rulemaking  does  not  propose  to 
establish  a  fee  for  filing  an  application 
for  asylum  or  to  expand  the  situations 
under  which  fees  may  be  charged  for 
asylum-based  applications  for  work 
authorization,  despite  the  statutory 
permission  to  do  so  contained  in  section 
208(d)(3)  of  the  Act.  Should  the 
Department  decide  to  do  so  at  a  later 
date,  that  action  would  be  part  of  a 
separate  rulemaking. 

Employnient  Authorization  for  Asylum 
Applicants 

The  proposed  regulations  will 
continue  to  allow  asylum  applicants  to 
apply  for  an  employment  authorization 
document  (EAD)  once  the  asylum 
application  has  been  pending  for  150 
days,  which  is  30  days  before  the  new 
statutorily-mandated  time  for  granting 
such  authorization  contained  in  section 
208(d)(2)  of  the  Act. 

Rules  of  Procedure  for  Executive  Office 
for  Inunigration  Review 

Implementation  of  IIRIRA  will  impact 
the  rules  of  procedure  for  proceedings 
before  the  Executive  Office  for 
Immigration  Review.  These  proposed 
rules  amend  the  regulations  to  expand 
the  scope  of  the  rules  of  procedure  to 
include  new  removal  proceedings  in 
provisions  regarding  motions  to  reopen 
and  reconsider,  jurisdiction  and 
commencement  of  proceedings, 
stipulated  requests  for  orders,  in 
absentia  hearings,  public  access  to 
hearings,  and  additional  charges.  The 
proposed  rules  also  add  provisions 


regarding  the  scheduling  of  removal 
cases,  custody  and  bond  in  removal 
proceedings,  and  contents  of  the  Notice 
of  Appear  form. 

Subpoenas  by  Immigration  Judges 

Section  304  of  IIRIRA  bestows  upon 
immigration  judges  the  statutory 
authority  to  issue  subpoenas  for  the 
attendance  of  witnesses  and 
presentation  of  evidence  in  removal 
proceedings.  This  subpoena  power  had 
previously  been  granted  to  immigration 
judges  by  regulation  only  and  the 
immigration  judges  had  to  enUst  the 
district  director  to  invoke  the  aid  of  the 
district  court  for  failure  to  comply  with 
the  subpoena.  The  proposed  rule 
amends  the  subpoena  provisions  to 
provide  that  an  immigration  judge 
directly  invokes  the  aid  of  the  district 
court  for  an  order  requiring  the 
compliance  with  a  subpoena  instead  of 
requiring  the  district  director  to  take 
such  action. 

New  Removal  Proceedings 

Section  240  of  the  Act  as  amended  by 
section  304(aj  of  IIRIRA  merges  the 
separate  proceedings  of  exclusion  and 
deportation  into  one  removal 
proceeding.  In  this  single  proceeding, 
the  immigration  judge  will  determine 
whether  an  alien  is  inadmissible  under 
section  212  of  the  Act  or  deportable 
under  section  237  (formerly  section  241) 
of  the  Act.  In  light  of  these  statutory 
changes,  individuals  in  removal 
proceedings  are  referred  to  in  the 
proposed  rule  as  determined  to  be 
removable  or  ordered  removed  after 
being  found  to  be  either  inadmissible  or 
deportable  (but  no  longer  will  be 
referred  to  as  excludable  or  excluded). 
Removal  proceedings  will  in  nearly  all 
respects  resemble  present  day 
deportation  or  exclusion  proceedings, 
with  some  minor  differences  outlined 
below  and  implemented  by  this 
proposed  rule. 

Although  not  as  a  result  of  any 
provision  of  IIRIRA,  the  Department  is 
soliciting  public  comments  on  whether 
these  regulations  should  include  a 
provision  for  appointment  of  a  guardian 
ad  litem  in  a  case  where  a  minor  or 
incompetent  respondent  in  removal 
proceedings  is  otherwise  unrepresented. 

Applicability  of  New  Removal 
Provisions 

The  IIRIRA  provides  that  the  newly 
created  removal  procedures  and  the  new 
amended  forms  of  relief  available  in 
removal  proceedings  which  appear  in 
title  III-A  of  IIRIRA  will  apply  to  all 
individuals  placed  into  removal 
proceedings  on  or  after  April  1,  1997, 
and  will  not  affect  individuals  who 
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were  in  deportation  or  exclusion 
proceedings  prior  to  April  1,  1997.  See 
Section  309(a)  of  HRIRA.  For  this 
reason,  the  proposed  rule  preserves  the 
former  regulations  relating  to 
deportation  and  exclusion  proceedings 
for  those  individuals  who  will  continue 
on  in  such  proceedings  after  April  1, 
1997.  The  proposed  rule  preserves  such 
provisions  by  retaining  current 
regulatory  provisions  previously 
contained  in  8  CFR  parts  236.  242,  and 
244  within  separate  new  subparts  of 
part  240.  In  addition,  sections  formerly 
contained  in  parts  237  and  243  have 
been  retained  in  new  subparts  of  part 
241.  A  more  detailed  description  of  the 
entire  reorganization  of  effected  parts  of 
title  8  is  contained  later  in  this 
supplementary  information. 

The  Notice  to  Appear  (Form  1-862) 

The  charging  document  which 
commences  removal  proceedings  under 
section  240  of  the  Act  will  be  referred 
to  as  the  Notice  to  Appear,  Form  1-862, 
replacing  the  Order  to  Show  Cause, 
Form  1-221,  that  was  used  to  commence 
deportation  proceedings  and  the  Notice 
to  Detained  Applicant  of  Hearing  Before 
an  Immigration  Judge,  Form  I-llO.  The 
Notice  to  Appear  must  contain  nearly 
all  of  the  information  that  was  required 
to  be  in  the  Form  1-221.  The  regulations 
reflect  the  fact  that  section  304  of  IIRIRA 
did  not  retain  the  requirement  that  the 
Notice  to  Appear  be  provided  in 
Spanish;  that  the  mandatory  period 
between  service  of  a  Notice  to  Appear 
and  the  date  of  an  individual's  first 
hearing  is  10  days  rather  than  the  14 
days  required  for  the  Order  to  Show 
Cause;  that  service  of  the  Notice  to 
Appear  by  ordinary  mail,  rather  than 
certified  mail,  is  sufficient  if  there  is 
proof  of  attempted  delivery  to  the  last 
address  provided  by  the  alien  and  noted 
in  the  Central  Address  File;  and  that  no 
written  notice  need'be  provided  if  the 
alien  has  failed  to  provide  his  or  her 
address  as  required  under  the  amended 
Act. 

In  addition,  the  proposed  rule 
implements  the  language  of  the 
amended  Act  indicating  that  the  time 
and  place  of  the  hearing  must  be  on  the 
Notice  to  Appear.  The  Department  will 
attempt  to  implement  this  requirement 
as  fully  as  possible  by  April  1,  1997. 
Language  has  been  used  in  this  part  of 
the  proposed  rule  recognizing  that  such 
automated  scheduling  will  not  be 
possible  in  every  situation  (e.g.,  power 
outages,  computer  crashes/downtime.) 

Burdens  of  Proof  in  Removal 
Proceedings 

The  proposed  regulation  restates  the 
burden  of  proof  language  in  section 


240(c)  of  the  Act  as  revised  bv  section 
304(a)  of  IIRIRA.  In  removal  ' 
proceedings  in  which  an  alien  is 
charged  with  deportability,  the  Service 
must  establish  deportability  by  clear 
and  convincing  evidence,  this  replaces 
the  clear,  convincing,  and  unequivocal 
standard  set  forth  in  Woodbv  v.  INS.  385 
U.S.  276  (1966).  An  applicant  for 
admission  to  the  United  States  must 
establish  that  he  or  she  is  clearly  and 
beyond  a  doubt  entitled  to  be  admitted 
and  is  not  inadmissible.  In  the  case  of 
an  alien  present  in  the  United  States 
without  being  admitted  or  paroled,  once 
the  Service  establishes  alienage,  the 
alien  must  prove  that  he  or  she  is  clearly 
and  beyond  a  doubt  entitled  to  be 
admitted  and  is  not  inadmissible,  unless 
the  alien  proves  by  clear  and  convincing 
evidence  that  he  or  she  is  lawfully 
present  pursuant  to  a  prior  admission. 

Cancellation  of  Removal 

The  proposed  rule  provides  for  the 
application  by  qualified  individuals  in 
removal  proceedings  for  the  new  form  of 
relief  created  by  section  304(a)  of 
IIRIRA:  cancellation  of  removal. 
Cancellation  of  removal  comes  in  two 
forms.  The  first  form,  available  to  lawful 
permanent  residents,  is  similar  to  relief 
under  section  212(c)  of  the  pre-IIRIRA 
Act,  except  that  only  5  years  of  the 
required  7  years  of  residence  to 
statutorily  qualify  for  this  form  of 
cancellation  of  removal  need  be  fulfilled 
as  a  lawful  permanent  resident.  This 
means  that  up  to  2  years  of  the  7  years 
can  be  satisfied  with  temporary 
residence.  This  provision  codifies  the 
interpretation  by  a  number  of  Federal 
circuit  courts  that  a  period  of  temporary- 
residence  counts  toward  the  7-year 
residency  requirement  for  relief  under 
section  212(c)  of  the  pre-HRIRA  Act. 

The  second  form  of  cancellation  of 
removal  resembles  suspension  of 
deportation  under  section  244  of  the 
pre-IIRIRA  Act,  except  that  an  applicant 
for  the  second  form  of  cancellation  of 
removal  must  demonstrate  continuous 
physical  presence  for  10  years  instead  of 
7  years,  and  must  show  "exceptional 
and  extremely  unusual  hardship" 
instead  of  "extreme  hardship."  Further, 
unlike  suspension  of  deportation,  this 
form  of  cancellation  of  removal  is  not 
available  for  aliens  who  can  only  show 
hardship  to  themselves.  The  proposed 
rule  also  implements  the  availability  of 
this  second  form  of  cancellation  of 
removal  to  a  battered  spouse  or  child 
who  can  demonstrate  3  years  of 
continuous  physical  presence  in  the 
United  States  and  who  shows  that 
removal  would  resuh  in  "extreme 
hardship"  to  the  battered  spouse,  his  or 
her  child,  or  the  battered  child's  parent. 


Administrative  Motions  To  Reopen  and 
Reconsider  Removal  Proceedings 

Section  304(a)  of  IIRIRA  added  a 
number  of  motions  procedures  to  the 
Act  regarding  the  reopening  or 
reconsideration  of  a  final  order  of 
removal.  For  the  most  part,  these  new 
statutory  provisions  encompass  the  new 
procedures  implemented  by  EOIR's  new 
motions  and  appeals  regulation,  which 
took  effect  on  July  1,  1996.  However,  the 
statute  does  place  the  time  and  number 
restrictions  for  motions  specifically  on 
the  alien.  The  proposed  rule 
implements  this  change  by  adding  a 
provision  to  indicate  that  in  removal 
proceedings,  the  restrictions  only  apply 
to  the  alien  and  not  to  the  Service  In 
addition,  unlike  the  pre-IIRIRA 
regulations  excepting  motions  to  reopen 
exclusion  or  deportation  orders 
rendered  in  absentia  from  both  the  90- 
day  and  1 -motion  restrictions,  the 
statute  only  excepts  motions  to  reopen 
removal  orders  rendered  in  absentia 
from  the  90-day  time  period  and  not  the 
numerical  restriction.  The  proposed  rule 
implements  this  change  as  well. 

Proceedings  To  Review  Asylum  Claims 
by  Certain  Aliens  Not  Eligible  for 
Section  240  Proceedings 

This  rule  established  a  new  Notice  of 
Referral  to  Immigration  Judge,  Form  I- 
863,  to  be  used  to  institute  limited 
proceedings  before  an  immigration 
judge.  This  referral  form  will  be  used  by 
immigration  officers  to  initiate  review 
by  an  immigration  judge  for  asylum  or 
withholding  of  removal  claims  by  Visa 
Waiver  Pilot  Program  (VWPP)  refusal 
cases  and  VWPP  status  violators,  crew 
members,  aliens  ordered  removed 
pursuant  to  section  235(c)  of  the  Act. 
aliens  present  pursuant  to  section 
101(a)(15)(Sl  of  the  Act.  and  alien 
stowaways  found  to  have  a  credible  fear 
of  persecution.  This  proceeding  is 
limited  solely  to  the  asylum  or 
withholding  claim  and  no  other  forms  of 
relief  may  be  presented  by  the  alien  or 
considered  by  the  immigration  judge. 

Asylum  officers  will  also  use  the 
Notice  of  Referral  for  expedited  removal 
cases  where  the  alien  seeks  review  of  a 
"no  credible  fear"  finding  by  the  asylum 
officer  in  section  235(b)(1)  proceedings 
or  for  stowaways,  prior  to  the  execution 
of  the  expedited  removal  order  or 
removal  of  the  stowaway. 

In  addition,  the  Notice  of  Referral  will 
be  used  to  institvj^e  an  immigration 
judge  review  of  expedited  removal 
orders  issued  against  aliens  claiming  to 
be  lawful  permanent  residents,  refugees 
or  asylees.  In  such  cases,  the 
immigration  judge  will  review  the 
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expedited  removal  order,  which  may 
either  be  affirmed  or  canceled. 

Existing  regulations  regarding 
deportable  VWPP  aliens  who  claim 
asylum  state  that  the  alien  will  be 
referred  for  a  determination  of 
deportability.  The  current  regulations 
for  VWPP  applicants  arriving  at  ports- 
of-entry  are  vague,  stating  only  that  the 
alien  will  be  referred  to  an  immigration 
judge  for  further  inquiry.  The  proposed 
change  will  clarify  that  VWPP 
apphcants  and  status  violators  are  to  be 
provided  a  hearing  and  appeal  on  the 
asylum  and  withholding  claim  only 

Existing  regulations  provide  that  a 
crewman,  stowaway,  or  alien 
temporarily  excluded  under  section 
235(c)  of  the  Act  Ble  an  application  for 
asylimi  with  the  district  director  and 
that  the  district  director  forward  it  to  an 
asyliun  officer  for  adjudication.  The 
Attorney  General  has  determined  that 
these  claims  should  be  adjudicated  by 
an  immigration  judge.  This 
determination  to  adjudicate  the  asylum 
claims  for  these  classes  of  aliens  in  a 
proceeding  before  an  immigration  judge 
is  in  response  to  recent  case  law  holding 
that  stowaway  asylum  apphcants  must 
be  afforded  the  same  asylum  procedures 
deemed  necessary  for  other  aliens.  In 
Marincas  v.  Lewis.  92  F.3d  195,  200-201 
(3rd  Cit.  1996).  the  court  held  that  the 
plain  language  of  the  Refugee  Act  left  no 
room  to  construe  the  statue  to  permit 
differing  asylum  procedures  for 
stowaways  Although  the  Department 
with  that  holding,  tie  Attorney  General 
has  found  that  providing  a  proceeding 
before  an  immigration  judge  to  hear  the 
asylim)  claim  will  address  the  concerns 
raised  in  Mimncas,  while  remaining 
consistent  with  the  statutory  directives 
to  limit  due  process  for  these  classes  of 
ahens.  As  required  by  IIRIRA,  a 
stowaway  will  receive  a  credible  fear 
determination  by  an  asylum  officer  prior 
to  the  referral  to  an  immigration  judge. 

Reorganization  of  Certain  Regulatory 
Sections 

The  IIRIRA  substantially  revised 
sections  of  the  Act  relating  to  the  arrest 
of  aliens  suspected  of  inadmissibiUfy  to 
or  unlawful  presence  in  the  United 
States,  detention  of  such  aliens  prior  to 
and  during  removal  proceedings,  the 
conduct  of  removal  proceedings,  and 
ancillary  issues  such  as  voluntary 
departure  and  available  forms  of  relief. 
The  Service  and  EOIR  have  jointly 
undertaken  a  complete  revision  of  the 
affected  parts  of  title  8,_to  bring  the 
relevant  regulatory  parts  into  alignment 
with  the  new  sections  of  the  Act.  The 
newly  revised  sections  are  organized  in 
the  following  manner  8  CFR  part  236, 
Subpart  A — Detention  of  aliens  prior  to 


order  of  removal.  Subpart  B — Family 
Unity  Program;  8  CFR  part  238— 
Expeditious  removal  of  aggravated 
felons:  8  CFR  part  239— Initiation  of 
removal  proceedings;  8  CFR  part  240. 
Subpart  A — Removal  proceedings, 
Subpart  B — Cancellation  of  removal. 
Subpart  C — Voluntary  departure. 
Subpart  D — Exclusion  of  aliens  (for 
proceedings  commenced  prior  to  April 
1.  1997);  Subpart  E — Proceedings  to 
determine  deportability  of  aliens  in  the 
United  States:  Hearing  and  Appeal 
(commenced  prior  to  April  1,  1997); 
Subpart  F — Suspension  of  deportation 
and  voluntary  departure  (for 
proceedings  commenced  prior  to  April 
1.  1997);  Subpart  G — Civil  penalties  for 
failure  to  depart:  8  CFR  part  241, 
Subpart  A — Post-hearing  detention  and 
removal,  Subpart  B — Deportation  of 
Excluded  Aliens  (for  hearings 
commenced  prior  to  April  1.  1997), 
Subpart  C — Deportation  of  Aliens  in  the 
United  States  (for  hearings  commenced 
prior  to  April  1,  1997);  8  CFR  parts  237, 
242,  and  243  have  been  removed  and 
reserved;  8  CFR  part  244  will  now 
contain  regulations  pertaining  to  the 
Temporary  Protected  Status  program. 

Sections  of  the  old  regulations  which 
are  still  applicable  to  proceedings 
commenced  prior  to  April  1.  1997,  have 
been  retained,  but  moved  to  new  parts 
of  the  regulations  as  separate  subparts 
according  to  topic.  For  example,  the 
regulations  relating  to  the  conduct  of 
proceedings,  formerly  contained  in  8 
CFR  part  242.  have  been  moved  to  8 
CFR  part  240.  which  contains 
regulations  for  the  conduct  of  removal 
proceedings. 

Most  sections  of  the  regulations  have 
not  been  retained  in  this  manner.  They 
have  been  totally  revised,  in  conformity 
vsrith  the  new  statute.  In  some  instances, 
these  regulations  distinguish  between 
situations  involving  aliens 
■grandfathered"  under  former  statutory 
authority  and  those  encompassed  by  the 
provisions  of  IIRIRA.  For  example,  new 
§  252.2(b)  contains  separate  provisions 
for  alien  crewmen  who  arrived  prior  to 
April  1,  1997,  and  those  who  arrive  after 
that  date. 

Because  the  Service  and  EOIR  have 
concerns  about  the  serious  restructuring 
of  these  regulations,  the  pubUc  is 
invited  to  comment  on  the  approach 
taken  by  this  rulemaking.  In  particular, 
the  Service  wishes  to  solicit  comments 
concerning  any  possible  unintended 
consequences  of  the  restructuring,  such 
as  the  inclusion  of  new  sections  which 
encompass  aliens  entitled  to 
consideration  under  "old"  provisions. 


Apprehension,  Custody,  and  Detention 
of  Aliens 

This  rule  incorporates  the  changes 
made  to  section  242  of  the  Act  by 
section  440(c)  of  the  Antiterrorism  and 
Effective  Death  Penalty  Act  of  1996 
(AEDPA),  Public  Law  104-132  as  well 
as  section  303(a)  of  the  IIRIRA.  By 
enactment  of  AEDPA.  Congress  altered 
the  provisions  created  by  section  504  of 
the  Immigration  Act  of  1990  (IMMACT), 
Public  Law  101-649.  enacted  November 
29. 1990,  relating  to  release  of  lawfully 
admitted  aliens  who  had  been  convicted 
of  aggravated  felonies.  The  AEDPA 
directed  the  Attorney  General  to  detain 
aliens  convicted  of  aggravated  felonies 
without  bond  and  extended  the 
mandatory  detention  provisions  to 
aliens  deportable  for  conviction  of 
certain  otiier  felonies.  The  IIRIRA 
extended  the  mandatory  detention 
provisions  to  additional  classes  of 
inadmissible  and  deportable  aliens  but 
provided  an  exception  for  certain 
witnesses.  It  also  allowed  the  Attorney 
General  the  option  of  a  transition  period 
for  implementation  of  mandatory 
detention.  The  INS  exercised  this 
discretion  and  implemented  the 
transition  period  custody  rules  on 
October  9. 1996.  effective  for  1  year.  The 
Act  is  very  clear  as  to  which  aliens  may 
be  released.  This  rule  proposes  to 
amend  the  Service's  regulations  to 
comply  with  the  amended  Act  by    • 
removing  the  release  from  custody 
provisions  for  aliens  who  may  no  longer 
be  released.  These  amendments  to  the 
regulations  will  take  effect  upon  the 
termination  of  the  transition  period.  As 
for  non-criminal  aliens,  the  rule  reflects 
the  new  $1,500  minimum  bond  amount 
specified  by  IIRIRA.  Otherwise,  the 
proposed  rule  essentially  preserves  the 
status  quo  for  bond  determination  by 
the  Service  and  bond  redetermination 
proceedings  before  immigration  judges. 
Despite  being  applicants  for  admission, 
aliens  who  are  present  without  having 
been  admitted  (formerly  referred  to  as 
aliens  entering  without  inspection)  will 
be  eligible  for  bond  and  bond 
redetermination. 

ExpedMed  Deportation  Procedures  for 
Aliens  Convicted  of  Aggravated 
Felonies  Who  Are  Not  Lawful 
Permanent  Residents 

This  rule  incorporates  the  changes 
made  to  section  242A(b)  of  the  Act  by 
section  442  of  the  AEDPA  and  section 
304(c)  of  the  IIRIRA.  By  enactment  of 
the  AEDPA,  Congress  made  several 
changes  to  the  expedited  administrative 
deportation  procedure  authorized  under 
section  130004  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
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1994,  Public  Law  103-322.  Some  of 
these  changes  were  modified  by  the 
nRIRA  and  one  was  eliminated.  This 
rule  proposes  to  amend  the  Service's 
regvdations  to  comply  with  the  amended 
Act  as  follows:  aliens  who  have  lawful 
permanent  residence  on  a  conditional 
basis  under  section  216  of  the  Act  are 
subject  to  expedited  administrative 
deportation  procedures  and  have  been 
included  in  the  regulation.  Since  section 
238(b)(5)  of  the  Act  states  that  an  alien 
subject  to  these  proceedings  is  ineUgible 
for  any  reUef  from  removal,  all 
references  to  prima  facie  eligibility  for 
relief  and  to  reUef  from  deportation 
have  been  removed.  This  revision  also 
eliminates  references  to  release  from 
custody,  since  aliens  subject  to  these 
proceedings  are  now  statutorily 
ineligible  for  release  as  a  result  of 
changes  to  other  sections  of  the  Act. 

Voluntary  Departure 

The  proposed  rule  outlines  how 
voluntary  departure  will  be  handled  at 
various  stages  of  proceedings.  Prior  to 
the  initiation  of  proceedings,  the  Service 
has  sole  jurisdiction  to  grant  voluntary 
departure  for  a  period  not  to  exceed  120 
days.  The  Service  may  impose  any 
conditions  it  deems  necessary  to  ensure 
the  alien's  timely  departure  from  the 
Untied  States,  including  the  posting  of 
a  bond,  continued  detention  pending 
departiu^  and  removal  luider 
safeguards.  After  proceedings  have  been 
commenced  and  at  any  time  up  to  30 
days  subsequent  to  the  master  calendar, 
the  immigration  judge  may  grant 
volimtary  departure  for  a  period  not  to 
exceed  120  days.  In  each  instance,  the 
alien  will  be  required  to  present  to  the 
Service  travel  documents  sufficient  to 
assure  lawful  entry  into  the  country  to 
which  the  alien  is  departing,  unless 
such  dociunent  is  not  necessary  for  the 
alien's  return. 

An  alien  may  be  granted  voluntary 
departiire  at  the  conclusion  of 
proceedings  if  the  immigration  judge 
finds  that  the  alien  meets  the  conditions 
of  section  240B(b)  of  the  Act.  The  judge 
may  impose  such  conditions  as  he  or 
she  deems  necessary  to  ensure  the 
alien's  timely  departure  from  the  United 
States,  but  in  all  cases,  the  alien  shall  be 
required,  within  5  days  of  the  order,  to 
post  a  voluntary  departure  bond  of  no 
less  than  $500.  In  order  for  the  bond  to 
be  canceled,  the  aUen  must  provide 
proof  of  departure  to  the  district 
director.  If  the  alien  fails  to  depart,  or 
to  meet  any  of  the  conditions  attached 
to  the  grant  of  voluntary  departure,  such 
order  will  vacate  and  the  alternate  order 
of  deportation  will  stand. 

Section  304(a)  of  URIRA  makes 
significant  changes  to  both  the  nature 


and  duration  of  volimtary  departiire. 
Under  the  new  law,  volimtary  departure 
is  clearly  meant  to  be  granted  to  aliens 
illegally  in  the  United  States  who  are 
dble  and  willing  to  depart  in  a  relatively 
short  period  of  time.  It  will  no  longer  be 
available  to  those  who  are  seeking  to 
significantly  extend  their  time  in  the 
United  States  for  other  reasons.  If  fact, 
the  time  periods  which  will  be  allowed 
for  voluntary  departure  are  such  that 
they  meet  or  exceed  the  normal 
processing  time  for  applications  for 
employment  authorization.  In  Ught  of 
these  changes,  the  Department  is 
eliminating  the  provisions  currently 
contained  in  8  CFR  parts  242  and  274a 
which  permit  the  granting  of  work 
authorization  to  aliens  who  have  been 
given  voluntary  departure. 

New  section  240B  of  the  Act  and  the 
corresponding  regulations  represent  a 
significant  departure  from  the 
predecessor  provisions  for  voluntary 
departure.  Public  comments  regarding 
the  Department's  approach  to 
implementation  of  this  provision  will  be 
particularly  welcome. 

Reinstatement  of  Removal  Orders 
Against  Aliens  Illegally  Reentering 

Section  241(b)(5)  of  the  Act  requires 
the  Attorney  General  to  reinstate  the 
removal  order  for  an  alien  who  illegally 
reenters  the  United  States  after  having 
been  removed  or  after  having  departed 
voluntarily  under  a  removal  order. 
Removal  would  be  accomplished  under 
the  proposed  rule  without  referral  to  an 
Immigration  Court.  Although  the  Act 
previously  contained  a  provision  for 
reinstatement  of  a  final  order  of 
deportation,  the  accompanying 
regulation  required  the  issuance  of  an 
order  to  show  cause  and  a  hearing 
before  an  immigration  judge.  This 
resulted  in  limited  use  of  the  provision. 
The  proposed  rule  provides  a  procedure 
for  a  district  director  to  reinstate  a  final 
order  upon  establishing  identity  and 
unlawful  reentry  of  a  previously 
deported  or  removed  alien  found  in  the 
United  States.  Once  identity  is  affirmed, 
the  original  order  will  be  executed. 

Detention  and  Removal  of  Aliens 
Ordered  Removed 

This  rule  incorporates  the  changes 
made  to  section  241  of  the  Act  by 
section  305(a)  of  IIRIRA.  Section  241  of 
the  Act  now  relates  to  the  period  for 
removal  of  aliens,  post-order  detention 
and  removal  of  aliens,  reinstatement  of 
final  orders,  and  detention  and  removal 
of  stowaways. 

This  rule  provides  for  the  assumption 
of  custody  during  the  removal  period, 
allows  detention  beyond  the  jjeriod,  and 
provides  condition  for  discretionary 


release  and  supervision  of  aliens  who 
cannot  be  removed  during  the  period.  A 
district  director  may  issue  a  warrant  of 
removal  based  on  a  final  administrative 
order  of  removal.  The  warrant  of 
removal  will  authorize  the  Service  to 
take  an  alien  in  the  United  States  into 
custody  during  the  removal  period.  TTie 
Service  is  required  to  assume  custody  of 
any  alien  within  the  United  States  once 
the  90-day  removal  period  begins,  as 
defined  in  section  241  of  the  Act,  and 
detain  the  aUen  until  removal  or 
expiration  of  the  removal  period.  At  the 
expiration  of  the  removal  period,  the 
Service  has  the  discretion  to  release  an 
alien.  If  the  alien  shows  to  the 
satisfaction  of  the  district  director  that 
the  alien  is  not  a  threat  to  the 
community  and  is  likely  to  report  for 
removal,  the  district  director  may 
release  the  alien  on  an  order  of 
supervision.  As  a  condition  or  release, 
an  authorized  officer  may  require  the 
posting  of  a  bond,  impose  restrictions 
on  conduct,  and  require  periodic 
reporting  to  a  designated  officer.  The 
district  director  may  grant  employment 
authorization  as  specified  in  the  Act. 
The  district  director  retains  the 
authority  to  grant  humanitarian  stays  of 
removal. 

This  rule  restates  the  principle, 
previously  found  at  §  243.5,  that  an 
alien  who  departs  the  United  States 
while  a  final  order  is  outstanding  has 
executed  the  order. 

Detention  and  Removal  of  Stowawa]^ 

The  arrival  of  stowaways  in  the 
United  States,  particularly  aboard  cargo 
vessels,  has  long  been  a  problem  for 
both  the  transportation  companies  and 
the  Service.  Section  308(e)  of  IIRIRA  has 
stricken  former  section  273(d)  of  the 
Act,  which  governed  stowaways  and 
section  305  of  IIRIRA  has  clearly 
defined  the  responsibilities  for 
stowaways  and  costs  of  detention  in  the 
new  section  241  of  the  Act.  All 
stowaways  are  deemed  to  be 
inadmissible  under  the  Act  and  are  not 
entitled  to  a  hearing  on  admissibility. 
Those  with  a  credible  fear  of 
persecution  may  seek  asylum  in 
accordance  with  8  CFR  part  208  in 
proceedings  before  an  immigration 
judge. 

Under  the  provisions  of  section  241  of 
the  Act,  the  carrier  (which  includes  the 
owner,  agent,  master,  commanding 
officer,  person  in  charge,  purser,  or 
consignee)  is  responsible  for  detaining 
the  stowaways  on  board  the  vessel  or 
aircraft  (or  at  another  approved  location) 
until  completion  of  the  inspection,  and 
may  not  permit  the  alien  to  leave  the 
vessel  or  aircraft,  unless  authorized  by 
the  Service  for  either  medical  treatment. 
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detention  by  the  Service,  or  removal  of 
the  stowaways.  The  Service  may  order 
that  the  stowaway  be  removed  on  the 
vessel  or  aircraft  of  arrival  when  that  is 
the  most  practical  manner  of  removal. 
With  the  mutiial  goal  of  removing 
stowaways  by  the  most  expeditious  and 
secure  means,  the  Service  will  generally 
favor  any  reasonable  request  to  remove 
the  stowaway  on  other  than  the  vessel 
or  aircraft  of  arrival.  The  carrier  must 
make  all  travel  arrangements,  including 
obtaining  any  necessary  travel 
docujnents. 

Since  asylum-seeking  stowaways  may 
not  be  removed  pending  a  final  decision 
on  their  asylum  claim,  which  may 
sometimes  extend  for  a  lengthy  f)eriod, 
the  statute  limits  the  detention  liability 
of  the  owner  of  the  vessel  or  aircraft. 
The  owner  is  now  responsible  for  a 
period  of  time  needed  to  determine 
whether  the  stowaway  has  a  credible 
fear  of  persecution,  and  a  reasonable 
period,  beginning  when  a  credible  fear 
is  found  to  exist,  during  which  the 
asylimi  application  may  be  considered. 
The  statute  and  regulations  allow  for  up 
to  72  hours  to  arrange  and  conduct  the 
credible  fear  interview,  although  the 
Service  anticipates  that  this  will  occur 
as  expeditiously  as  possible,  depending 
on  the  location  and  circiunstances  of  the 
stowaway's  arrival.  If  the  stowaway  is 
allowed  to  pursue  his  or  her  asylum 
application,  the  statute  provides  15 
working  days,  excluding  Satiirdays, 
Simdays,  and  holidays,  for  the  asylum 
claim  to  be  heard,  at  the  expense  of  the 
owner  of  the  vessel  or  aircraft.  Any 
detention  required  beyond  that  time 
period  will  be  at  the  expense  of  the 
Service.  The  carrier  remains  Uable  for 
removal,  including  removal  expenses,  if 
the  alien  is  denied  asylum. 

Adjustment  of  Status 

Adjustment  of  status  is  granted  in  the 
discretion  of  the  Attorney  General. 
Consistent  with  Congress'  intent  that 
arriving  aliens,  as  that  term  is  defined 
in  §  11(g).  be  removed  in  an  expedited 
manner  through  the  procedures 
provided  in  section  235(b)(1)  of  the  Act. 
the  Attorney  General  has  determined 
that  she  will  not  favorably  exercise  her 
discretion  to  adjust  the  status  of  arriving 
aliens  who  are  ordered  removed 
pursuant  to  section  235(b)(1)  of  the  Act 
or  who  are  placed  in  removal 
proceedings  under  section  240  of  the 
Act.  Of  course,  any  such  alien  who  has 
been  persecuted  or  has  a  reasonable  fear 
of  persecution  may  request  asylum  in 
expedited  removal.  Arriving  aliens  who 
are  granted  asylunr:  may  then  adjust 
their  status  outside  of  the  removal 
proceeding  context.  In  all  other 
instances,  those  apprehended  after 


arriving  illegally  in  the  United  States 
should  have  no  other  benefit  available 
to  them,  and  should  not  be  permitted  to 
delay  their  removal  through  an 
application  for  adjustment  of  status.     • 
Any  other  arriving  alien  who  is  eligible 
to  receive  an  immigrant  visa  will  be 
required  to  return  to  his  or  her  country 
of  residence  and  request  it  through  the 
consular  process  available  to  all  aliens 
outside  of  the  United  States.  If  the 
Service  decides  as  a  matter  of 
prosecutorial  discretion,  not  to  initiate 
removal  proceedings  but  to  parole  the 
arriving  alien,  the  afien  will  be  able  to 
apply  for  adjustment  of  status  before  the 
district  director. 

Disposition  of  Cases  of  Aliens  Arrested 
in  the  United  States 

The  regulation  proposes  to  amend 
§  287.3  to  differentiate  the  actions  that 
must  be  taken  when  an  afien  is 
apprehended  entering  or  attempting  to 
enter  the  United  States  in  violation  of 
the  immigration  laws,  or  is  otherwise 
found  in  the  United  States  in  violation 
of  those  laws.  Disposition  of  the  case 
will  vary  depending  on  the 
circumstances  of  entry  or  attempted 
entry,  or  the  specific  violation  with 
which  the  alien  is  charged.  This  section 
is  amended  to  include  those  cases  that 
may  now  be  processed  under  the 
expedited  removal  provisions  of  section 
235(b)(1)  of  the  Act.  if  such  provisions 
are  invoked  by  the  Commissioner. 

Elimination  of  Mexican  Border  Visitor's 
Permit 

The  Mexican  Border  Visitor's  Permit, 
Form  1—444,  is  a  record  of  entry  issued 
by  the  Service  at  land  border  ports-of- 
entry  along  the  United  States/Mexico 
border  to  holders  of  Nonresident  Alien 
Border  Crossing  Cards.  Forms  1-186  and 
1-586.  The  Nonresident  Alien  Border 
Crossing  Card  is  issued  in  place  of  a 
nonimmigrant  visa.  Currently,  Form  I- 
444  is  issued  when  the  requested  visit 
to  the  United  States  will  be  for  more 
than  72  hours  but  less  than  30  days  in 
duration  or  when  requested  travel  is 
more  than  25  miles  from  the  United 
States/Mexico  border  but  within  the  five 
states  of  Arizona.  California.  Nevada. 
New  Mexico,  or  Texas.  The  Service  also 
issues  Form  1^44  to  Mexican  nationals 
who  are  in  possession  of  valid  Mexican 
passports  and  multiple-entry 
nonimmigrant  visas  requesting 
admission  to  the  United  States  under 
the  limitations  described  above. 

The  current  Form  1-444  has  been  in 
use  since  1983  and  the  Service  now 
issues  over  200,000  of  these  forms  per 
month  Due  largely  to  its  lack  of  security 
features  and  the  absence  of 
standardization  between  ports.  Form  I- 


444  is  widely  coimterfeited.  The  Service 
has  been  unable  to  demonstrate  that 
there  is  a  connection  between  the  limits 
on  travel  by  persons  issued  Forms  1—444 
and  immigration  violations.  These 
restrictions  should  be  lifted  and 
applicants  for  admission  should  be 
admitted  as  any  other  person  in 
possession  of  a  B-1  or  B-2  visa  is 
admitted. 

This  regulation  proposes  to  remove 
references  to  the  issuance  of  the  form 
and  the  section  requiring  a  fee  for 
issuance  of  Form  1-444.  A  provision  is 
added  requiring  the  issuance  of  Form  I- 
94,  and  collection  of  the  fee,  for 
Mexican  nationals  seeking  to  enter  for 
more  than  72  hours  and/or  to  travel 
further  than  25  miles  from  the  United 
States/Mexico  border.  The  Form  1-94 
issued  to  a  B-2  visitor  for  pleasure  is 
normally  valid  for  6  months.  The 
proposed  rule  provides  in  §  235.1(f)  that 
a  Form  1-94  issued  at  a  land  border 
port-of-entry  is  vaHd  for  multiple  entries 
unless  otherwise  indicated. 

Streamlining  and  Updating  of 
Regulations 

The  President  has  directed  each 
agency  to  undertake  a  review  of  its 
regulations  for  the  purpose  of  reducing 
the  regulations  or,  when  possible, 
rendering  them  more  readable  and 
comprehensible.  See  E.0. 12866,  58  FR 
51,735  (1993).  The  Service  is  engaging 
in  a  thorough  line-by-line  review  of  aU 
regulations  in  Title  8  of  the  Code  of 
Federal  Regulations. 

Updated  Sections 

References  to  the  former  section 
212(a)(17)  of  the  Act  dealing  with  the 
Attorney  General's  consent  to  apply  for 
readmission  have  been  removed  from 
§  217.2(b)  and  replaced  with  the  current 
citation.  References  throughout  8  CFR 
part  235  to  special  inquiry  officers  have 
been  replaced  with  the  title 
"immigration  judge."  References  to 
regional  commissioners  have  been 
replaced  with  references  to  regional 
directors.  The  regulatory  language 
contained  in  §§  238.1,  238.2,  238.3,  and 
238.5  has  been  moved  to  8  CFR  part 
233,  to  conform  with  redesignation  of 
those  statutory  sections  by  the  IIRIRA. 
Lists  of  carriers  signatory  to  agreements 
with  the  Service  for  carriage  to  transit 
passengers  and  preinspection  have  been 
removed  form  the  regulations  and  will 
be  maintained  by  the  Headquarters 
Office  of  Inspections. 

Terminated  Programs 

References  to  initial  (not  replacement) 
application  procedures  in  §  235.12  for 
Form  1-777,  Northern  Mariana  Card, 
have  been  removed  as  the  application 
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period  for  that  form  expired  in  July 
1990.  Section  235.9,  dealing  with 
refugee  admissions,  has  been  removed 
as  that  procedure  is  no  longer  followed 
and  its  subject  is  now  governed  by 
section  207  of  the  Act.  Provisions  in 
§211.2  dealing  with  waivers  of  passport 
requirements  for  third-preference 
immigrants  have  been  removed  as  that 
category  of  immigrant  no  longer  exists. 
Terms  which  were  appropriate  in 
referring  to  exclusion  and  deportation 
procediu^s  have  been  changed  to  reflect 
the  single  removal  process. 

Removal  of  Purely  Procedural  Matters 
Involving  Only  Internal  Service 
Processes 

The  discussion  of  internal  Sen^ice 
procedures  regarding  the  admission  of 
immigrant  children  formerly  found  in 
§  211.4  has  been  removed.  Language  in 
§  211.5  relating  to  admission  procedures 
for  alien  commuters  has  been  removed 
in  favor  of  placing  such  information  into 
Service  Field  Manuals.  Examples 
dealing  with  alien  crewmen,  as  well  as 
Canadian  nationals,  have  been  removed 
from  §235.1.  Part  232  of  a'CFR  dealing 
with  the  procedures  for  notification  of 
the  master  or  agent  of  an  arriving  vessel 
when  arriving  aliens  were  placed  in 
detention  for  mental  or  physical 
examination  has  been  removed  since  it 
is  addressed  in  Service  manuals. 
Language  dealing  with  procedures  for 
completion  of  entry  documents  for 
nonimmigrant  aliens,  Mexican  border 
crossers,  bearers  of  Mexican  diplomatic 
passports,  and  paroled  aliens  in  8  CFR 
part  235  has  been  removed.  Language  in 
§  235.2  relating  to  deferred  inspection 
procedures  for  incapacitated  or 
incompetent  aliens  has  also  been 
removed.  Section  235.4  dealing  solely 
vnth  Service  procedures  for  endorsing 
documents  evidencing  admission  has 
been  revised  to  address  the  withdrawal 
of  an  apphcation  for  admission.  The 
former  §  251.1(d),  dealing  with  the 
notations  to  be  made  on  Service  forms 
when  inspecting  crewmen,  has  been 
incorporated  into  Service  manuals. 

Elimination  of  Duplication 

Duphcative  references  have  been 
removed.  Language  in  §  217.2,  relating 
to  eligibility  for  the  Visa  Waiver  Pilot 
Program,  has  been  removed  as  it  merely 
restates  the  eligibility  requirements 
contained  in  the  Act.  Language  in 
§  217.3  and  throughout  relating  to  Visa 
Waiver  Pilot  Program  participants' 
eligibility  for  other  immigration  benefits 
and  readinission  after  departure  to 
contiguous  territory  has  been  removed 
as  it  merely  restates  the  Act  and  is 
covered  by  other  regulations  in  this  part. 


Streamlining 

Section  211.1.  has  been  restructured 
in  its  entirety  to  make  it  easier  to 
comprehend.  The  provisions  relating  to 
admission  of  children  of  lawful 
permanent  residents  formerly  contained 
in  §  211.2  have  been  consolidated  into 
the  general  waiver  provisions  of  section 
§211.1.  Language  formerly  in  §  211.2(b) 
which  referred  to  other  code  sections  by 
description  has  been  replaced  by  a 
simple  citation.  Sections  211. 3,  211. 4, 
and  235.9  have  been  removed  and 
reserved  as  their  contents  are  addressed 
in  other  sections  of  this  part.  The  8  CFR 
part  251,  relating  to  alien  crewmen, 
longshore  work,  and  vessels  has  been 
restructured  and  clarified. 

Unnecessary  recitals  of  the  law  have 
been  removed  in  the  following: 
§  211.5(b),  relating  to  forfeiture  of  an  I- 
551  upon  loss  of  resident  status  bv  a 
commuter  alien;  and  §217.1,  which 
merely  restates  statutory  language 
regarding  eligibility  for  admission  under 
the  Visa  Waiver  Pilot  Program.  The  8 
CFR  part  217  has  been  streamlined  by 
consohdating  various  definitions 
throughout  that  part  into  one  section. 
Confusing  language  in  §  217.3  has  been 
streamlined  v^th  regard  to  readmission 
under  the  Visa  Waiver  Pilot  Program  of 
an  alien  who  has  departed  to  contiguous 
territory  or  an  adjacent  island  has  been 
streamlined. 

Other  Changes 

In  addition,  conforming  and  purely 
editorial  or  grammatical  revisions  have 
been  made,  as  appropriate. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
writh  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  the  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities 
because  of  the  following  factors.  This 
rule  affects  only  Federal  government 
operations  by  codifying  statutory 
amendments  to  the  Immigration  and 
Nationality  Act  primarily  regarding  the 
examination,  detention,  and  removal  of 
aliens  fi-om  the  United  States.  It  afTects 
only  individuals  and  does  not  impose 
any  reporting  or  compUance 
requirements  on  small  entities. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
because  it  will  have  a  significant 
economic  impact  on  the  Federal 
government  in  excess  of  $100,000,000. 
No  economic  impact  is  anticipated  for 


state  and  local  governments.  The 
Service  projects  significant  increases  in 
detention-related  costs  due  to  the 
pro\isions  of  IIRIRA  which  mandate  the 
custody  of  criminal  ahens  who  have 
ccmmitted  two  or  more  crimes 
involving  moral  turpitude,  aliens 
convicted  of  firearms  offenses,  and 
aliens  who  have  been  convicted  of  an 
aggravated  felony.  The  type  of  crime 
that  wili  qualif\'  as  an  "aggravated 
felony"  has  been  greatly  expanded 
under  IIRIRA.  In  addition,  all  aliens, 
even  non-criminal  aliens,  who  are 
subject  to  a  final  administrative  order  of 
removal  must  be  held  in  custody  until 
the  alien  can  be  removed  from  the 
United  States.  If  the  person  is  not 
removed  within  90  days  he  or  she  may 
be  released  from  custody 

The  Commissioner  has  notified 
Congress  pursuant  to  section  303 fb)  of 
IIRIRA  that  the  Service  lacks  sufficient 
space  to  immediately  implement  the 
mandatory'  custody  provisions.  This 
notification  will  delay  for  1  year  full 
implementation  of  the  new  mandator\' 
custody  provisions.  Section  303(h)  also 
provides  for  an  additional  1-year  delav 
in  implementation  of  the  mandator)- 
custody  provisions  upon  a  second 
certification  that  space  and  personnel 
are  inadequate  to  comply  with  the 
requirement.  The  Service  estimates  that 
the  cost  to  enforce  the  requirement  to 
detain  all  criminal  aliens  will  be  at  least 
$205,000,000.  Of  that  total,  personnel 
costs  account  for  $65,284,000  which 
include  detention  and  deportation 
officers  ($32,873,000),  investigators 
($25,501,000),  legal  proceedings 
personnel  ($4,968,000),  and 
administrative  support  ($1,942,000). 
Non-personnel  requirements  are 
projected  to  be  at  least  $139,732,000 
which  includes  increases  in  bedspace 
and  related  alien  custody  requirements 
($82,782,000— fijnds  3.600  beds  @ 
$63.00  per  day),  increases  in  alien  travel 
expenses  ($36,000,000-3.600  removals 
©  $1,000  each),  and  detention  vehicle 
expenses  ($20,950,000).  The  Service  is 
currently  in  the  process  of  projecting  the 
cost  of  the  IIRIRA  requirements  that  we 
detain  all  aliens  with  administrativelv 
final  orders  of  deportation  pending  their 
removal. 

In  addition  to  these  detention  related 
costs,  the  Service  estimates  that  the 
expenses  for  training  employees  on  the 
provisions  of  the  new  law  and  the 
regulations  will  be  $2,977,500.  The  cost 
to  the  Service  related  to  additional 
forms  or  changes  needed  to  current 
forms  is  estimated  to  be  $2,000,000 
(until  the  final  list  of  form  requirements 
is  completed  it  is  not  possible  to  more 
accurately  assess  this  cost).  Finally,  the 
Department  believes  there  may  be  some 
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increases  needed  for  immigration  judges 
to  review  credible  fear  determinations 
made  under  section  235(b)  of  the  INA. 

The  EOIR  estimates  increases  in  its 
costs  related  to  IIRIRA-mandated 
immigration  judge  review  of  credible 
fear  determinations  (which  must  be 
made  under  stringent  time  frames)' and 
the  prompt  immigration  judge  review 
which  IIRIR,^  requires  of  certain 
expedited  removal  orders  entered 
against  aliens  claimmg  to  be  lawful 
permanent  residents,  asylees  or 
refugees.  Further,  EOIR  projects  costs 
associated  with  the  need  for  an 
Immigration  Court  presence  in  nearly 
ever  port-of-entry,  which  will  result 
from  the  above-mentioned  credible  fear 
review  and  expedited  removal  review 
process.  Also,  there  will  be  costs  related 
to  the  overall  need  for  an  increased 
Immigration  Court  presence  at  existing 
Service  detention  centers  to  support  the 
processing  of  the  additional  detainees 
that  will  result  from  the  implementation 
of  this  rule.  Similarly,  EOIR  anticipates 
a  need  for  construction  of  new 
Immigration  Courts  at  new  detention 
facilities  the  Service  may  open  as  a 
resuh  of  this  rule's  implementation. 

Although  there  are  still  a  number  of 
unknown  variables  which  could  affect 
the  total  costs  to  EOIR  to  implement  its 
part  of  the  new  expedited  removal 
process  and  to  respond  to  the  increased 
number  of  detained  individuals  in 
proceedings  under  this  rule,  EOIR 
estimates  that  the  total  annual  cost  for 
EOIR  could  be  as  high  as  $25,000,000. 
Of  that  total,  the  cost  for  hiring  new- 
immigration  judges  and  legal  support 
staff  is  projected  to  be  $21,300,000.  The 
cost  for  new  video  and  audio 
teieconfering  equipment  is  estimated  at 
$3,000,000.  Training  costs  are  expected 
to  be  approximately  $400,000.  Finally. 
forms  and  other  support  requirements 
are  estimated  to  cost  $300,000. 

Small  Business  Regulatory  Enforcement 
Act  of  1996 

At  this  time  the  Department  considers 
this  rule  a  "major  rule"  as  defined  in  5 
U.S.C.  §804(2). 


Executive  Order  12612 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Executive  Order  12988 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in  section 
3(a)  and  3(b)(2)  of  Executive  Order 
12988. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  under  the 
Paper  Reduction  Act.  The  OMB  control 
numbers  for  these  collections  are 
contained  in  8  CFR  299.5,  Display  of 
control  numbers. 

List  of  Subjects 

8  CFR  Part  1 

Administrative  practice  and 
procedure.  Immigration. 

8  CFR  Part  3 

.Administrative  practice  and 
procedure,  Immigration,  Organization 
and  functions  (Government  agencies). 

8  CFR  Part  103 

.Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  204 

.Administrative  practice  and 
procedure,  immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  207 

.Administrative  practice  and 
procedure,  Refugees,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  208 

.Administrative  practice  and 
procedure,  Aliens,  Immigration, 
Reportuig  and  recordkeeping 

requirements. 

H  CFR  Part  209 

Aliens,  Immigration,  Refugees. 

8  CFR  Part  211 

Immigration,  Passports  and  visas, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  212 

Administrative  practice  and 

prof,edure.  Aliens,  Immigration, 
Passports  and  visas.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  213 

Immigration,  Surety  bonds. 

8  CFR  Part  214 

.Administrative  practice  and 
procedure.  Aliens. 


8  CFR  Part  216 

Administrative  practice  and 
procedure,  Aliens. 

8  CFR  Part  217 

Air  carriers,  Aliens.  Maritime  carriers, 
Passports  and  visas. 

8  CFR  Part  221 

Aliens,  Surety  bonds. 

8  CFR  Part  223 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  232 

Aliens,  Public  health. 

8  CFR  Part  233 

Administrative  practice  and 
procedure.  Air  carriers,  Government 
contracts.  Travel. 

8  CFR  Part  234 

Air  carriers,  Aircraft,  Airports,  Aliens. 

8  CFR  Part  235 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  236 

Administrative  practice  and 
procedure,  Aliens,  Immigration. 

8  CFR  Part  237 

Aliens. 

8  CFR  Part  238 

Administrative  practice  and 
procedure,  Aliens. 

8  CFR  Part  239 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  240 

Administrative  practice  and 
procedure,  Aliens,  Immigration. 

8  CFR  Part  241 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

8  CFR  Part  243 

Administrative  practice  and 
procediu-e.  Aliens. 

8  CFR  Part  244 

Administrative  practice  and 
procedure.  Aliens. 
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8  CFR  Part  245 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  246 

Administrative  practice  and 
procedure,  Aliens,  Immigration. 

8  CFR  Part  248 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  249 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  251 

Air  carriers.  Aliens,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements,  CrewTnen. 

8  CFR  Part  252 

Air  carriers.  Airmen,  Aliens,  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements.  Crewmen. 

8  CFR  Part  253 

Air  carriers.  Airmen,  Aliens,  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements.  Seamen. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  286 

Air  carriers.  Immigration,  Reporting 
and  recordkeeping  requirements. 

8  CFR  Part  287 

Immigration,  Law  enforcement 
officers. 

8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  316 

Citizenship  and  naturaliz^ion. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  318 

Citizenship  and  naturalization. 

8  CFR  Part  329 

Citizenship  and  naturalization. 
Military  personnel.  Veterans. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PAFTT  1— DEFINmONS 

1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 


2.  Section  1.1  is  amended  by  revising 
paragraph  (1),  and  by  adding  new 
paragraphs  (q)  and  (r)  to  read  as  follows: 

§1.1    Definitions. 

***** 

(1)  The  term  immigration  judge  means 
an  attorney  whom  the  Attorney  General 
appoints  as  an  administrative  judge 
within  the  Executive  Office  for 
Immigration  Review,  qualified  to 
conduct  specified  classes  of 
proceedings,  including  a  hearing  under 
section  240  of  the  Act.  An  immigration 
judge  shall  be  subject  to  such 
supervision  and  shall  perform  such 
duties  as  the  Attorney  General  shall 
prescribe,  but  shall  not  be  employed  by 
the  Immigration  and  Naturalization 
Service. 
***** 

(q)  The  term  arriving  alien  means  an 
alien  who  seeks  admission  to  or  transit 
through  the  United  States,  as  provided 
in  8  CFR  part  235,  at  a  port-of-entry.  or 
an  alien  who  is  interdicted  in 
international  or  United  States  waters 
and  brought  into  the  United  States  by 
any  means,  whether  or  not  to  a 
designated  port-of-entry,  and  regardless 
of  the  means  of  transport.  An  arriving 
alien  remains  such  even  if  paroled 
pursuant  to  section  212(d)(5)  of  the  Act. 

(r)  the  term  respondent  means  a 
person  named  in  a  Notice  to  Appear 
issued  in  accordance  with  section  239(a) 
of  the  Act,  or  in  an  Order  to  Show  Cause 
issued  in  accordance  with  §  242.1  of  this 
chapter  as  it  existed  prior  to  April  1 . 
1997. 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

3.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  8  U  S.C.  1103, 
1252  note.  1252b.  1324b.  1362.  28  T  S  C.  509. 
510,  1746;  sec.  2.  Reorg.  Plan  .\'o  2  of  1950; 
3  CFR,  1949-1953  Comp..  p  1002. 

4.  Section  3.1  is  amended  bv  revising 
paragraphs  (b)(1).  (b)(2).  (b)(3).  (b)(7). 
(b)(9),  and  (b)(10)  to  read  as  follows: 

§3.1    General  authorities. 

***** 

(b)*   *  * 

(1)  Decisions  of  Immigration  Judges  in 
exclusion  cases,  as  provided  in  8  CFR 
part  236,  Subpart  D. 

(2)  Decisions  of  Immigration  Judges  in 
deportation  cases,  as  provided  in  8  CFR 
part  240,  Subpart  E,  except  that  no 
appeal  shall  lie  from  an  order  of  an 
Immigration  Judge  under  8  CFR  part 
240,  Subpart  F,  granting  voluntary 
departure  within  a  period  of  at  least  30 
days,  if  the  sole  ground  of  appeal  is  that 


a  greater  period  of  departure  time 
should  have  been  fixed. 

(3)  Decisions  of  Immigration  Judges  in 
removal  proceedings,  as  provided  in  8 
CFR  part  240. 

•  *         *         •         « 

(7)  Determinations  relating  to  bond, 
parole,  or  detention  of  an  alien  as 
provided  in  8  CFR  part  236,  Subpart  A 
and  8  CFR  part  240,  Subpart  E. 

•  •         *         «         • 

(9)  Decisions  of  Immigration  Judges  in 
asylum  proceedings  pursuant  to 

§  208.2(b)  of  this  chapter. 

(10)  Decisions  of  Immigration  Judges 
relating  to  Temporary  Protected  Status 
as  provided  in  8  CFR  part  244. 

•  *         •         «         • 

5  Section  3.2  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Revising  paragraph  (b)(2); 

c.  Revising  paragraph  (c)(2)  and  (c)(3), 
and  by 

d.  Revising  paragraphs  (d)  through  (f). 
to  read  as  follows: 

§3.2    Reopening  or  reconstderation  before 
the  Board  of  Immigration  Appeals. 

***** 

(b)*   ♦   - 

(2)  A  motion  to  reconsider  a  decision 
must  be  filed  with  the  Board  within  30 
days  after  the  mailing  of  the  Board 
decision  or  on  or  before  July  31.  1996. 
whichever  is  later.  A  party  may  file  only 
one  motion  to  reconsider  any  given 
decision  and  may  not  seek 
reconsideration  of  a  decision  denying  a 
previous  motion  to  reconsider  In 
removal  proceedings  pursuant  to  section 
240  of  the  Act,  an  alien  may  file  only 
one  motion  to  reconsider  a  decision  that 
the  alien  is  removable  from  the  United 
States. 

fc)  *    *    * 

(2)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  a  party  may  file 
only  one  motion  to  reopen  deportation 
or  exclusion  proceedings  (whether 
before  the  Board  or  the  Immigration 
ludge)  and  that  motion  must  be  filed  no 
later  than  90  days  after  the  date  or. 
which  the  final  administrative  decision 
was  rendered  in  the  proceeding  sought 
to  be  reopened.  Except  as  provided  in 
paragraph  {c)(3)  of  this  section,  an  alien 
may  file  only  one  motion  to  reopen 
removal  proceedings  (whether  before 
the  Board  or  the  Immigration  Judge)  and 
that  motion  must  be  filed  no  later  than 
90  days  after  the  date  on  which  the  final 
administrative  decision  was  rendered  in 
the  proceeding  sought  to  be  reopened. 

(3)  In  removal  proceedings  pursuant 
to  section  240  of  the  Act.  the  time 
hmitation  set  forth  in  paragraph  (c)(2)  of 
this  section  shall  not  apply  to  a  motion 
to  reopen  filed  pursuant  to  the 
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provisions  of  §  3.23(b)(4)(ii).  The  time 
and  numerical  limitations  set  forth  in 
paragraph  (c)(2)  of  this  section  shall  not 
apply  to  a  motion  to  reopen 
proceedings: 

(i)  Filed  pursuant  to  the  provisions  of 
§3.23(b)(4)(iii)(A)(l)or 
§3.23(b)(4)(iii)(A)(2); 

(ii)  To  apply  or  reapply  for  asylum  or 
withholding  of  deportation  based  on 
changed  circumstances  arising  in  the 
coimtry  of  nationality  or  in  the  country 
to  which  deportation  has  been  ordered, 
if  such  evidence  is  material  and  was  not 
available  and  could  not  have  been 
discovered  or  presented  at  the  previous 
hearing; 

(iii)  Agreed  upon  by  all  parties  and 
jointly  filed.  Notwithstanding  such 
agreement,  the  parties  may  contest  the 
issues  in  a  reopened  proceeding;  or 

(iv)  Filed  by  the  Service  in  exclusion 
or  deportation  proceedings  when  the 
basis  of  the  motion  is  fraud  in  the 
original  proceeding  or  a  crime  that 
would  support  termination  of  asylum  in 
accordance  with  §  208.22(0  of  this 
chapter. 

(d)  Departure,  deportation,  or 
removal.  A  motion  to  reopen  or  a 
motion  to  reconsider  shall  not  be  made 
by  or  on  behalf  of  a  person  who  is  the 
subject  of  exclusion,  deportation,  or 
removal  proceedings  subsequent  to  his 
or  her  departure  from  the  United  States 

(e)  Judicial  proceedings.  Motions  to 
reopen  or  reconsider  shall  state  whether 
the  vahdity  of  the  exclusion, 
deportation,  or  removal  order  has  been 
or  is  the  subject  of  any  judicial 
proceeding  and,  if  so,  the  nature  and 
date  thereof,  the  court  in  which  such 
proceeding  took  place  or  is  pending, 
and  its  result  or  status.  In  any  case  in 
which  an  exclusion,  deportation,  or 
removal  order  is  in  effect,  any  motion  to 
reopen  or  reconsider  such  order  shall 
include  a  statement  by  or  on  behalf  of 
the  moving  party  declaring  whether  the 
subject  of  the  order  is  also  the  subject 

of  any  pending  criminal  proceeding 
under  the  Act.  and,  if  so,  the  current 
status  of  the  proceeding.  If  a  motion  to 
reopen  or  reconsider  seeks  discretionary 
rehef,  the  motion  shall  include  a 
statement  by  or  on  behalf  of  the  moving 
party  declaring  whether  the  alien  for 
whose  relief  the  motion  is  being  filed  is 
subject  to  any  pending  criminal 
prosecution  and.  if  so,  the  nature  and 
current  status  of  that  prosecution 

(f)  Stay  of  deportation.  E.xcept  where 
a  motion  is  filed  pursuant  to  the 
provisions  of  §§  3.23(b)(4)(ii)  and 
3.23(b)(4)(iii)(A),  the  filing  of  a  motion 
to  reopen  or  a  motion  to  reconsider  shall 
not  stay  the  execution  of  any  decision 


made  in  the  case.  Execution  of  such 
decision  shall  proceed  unless  a  stay  of 
execution  is  specifically  granted  by  the 
Board,  the  Immigration  Judge,  or  an 
authorized  officer  of  the  Service. 


Subpart  B — Immigration  Court 

b.  In  Fart  3,  the  heading  of  Subpart  B 
is  revised  as  set  forth  above. 

7  Section  3.9  is  revised  to  read  as 
follows: 

§  3.9    Ctilef  Immigration  Judge. 

The  Chief  Immigration  Judge  shall  be 
responsible  for  the  general  supervision, 
direction,  aind  scheduling  of  the 
Immigration  Judges  in  the  conduct  of 
the  various  programs  assigned  to  them. 
The  Chief  Immigration  Judge  shall  be 
assisted  by  Deputy  Chief  Immigration 
Judges  and  Assistant  Chief  Immigration 
Judges  in  the  performance  of  his  or  her 
duties.  These  shall  include,  but  are  not 
limited  to: 

(a)  Establishment  of  operational 
policies;  and 

(b)  Evaluation  of  the  performance  of 
Immigration  Courts,  making  appropriate 
reports  and  inspections,  and  taking 
corrective  action  where  indicated. 

8  Section  3.10  is  revised  to  read  as 
follows: 

13.10    Immigration  J  udges. 

Immigration  judges,  as  defined  in  8 
CFR  part  1.  shall  exercise  the  powers 
and  duties  in  this  chapter  regarding  the 
conduct  of  exclusion,  deportation, 
removal,  and  asylum  proceedings  and 
such  other  proceedings  which  the 
Attorney  General  may  assign  them  to 
conduct. 

9.  Section  3.11  is  revised  to  read  as 
follows: 

§3.11    Administrative  control  Immigration 
Courts. 

An  administrative  control 
Immigration  Court  is  one  that  creates 
and  maintains  Records  of  Proceedings 
for  Immigration  Courts  within  an 
assigned  geographical  area.  All 
documents  and  correspondence 
pertaining  to  a  Record  of  Proceeding 
shall  be  filed  with  th^  Immigration 
Court  having  administrative  control 
over  that  Record  of  Proceeding  and  shall 
not  \->e  filed  with  any  other  Immigration 
Court.  A  list  of  the  administrative 
control  Immigration  Courts  with  their 
assigned  geographical  areas  will  be 
made  available  to  the  pubfic  at  any 
Immigration  Court 

Subpart  C — Immigration  Court— Rules 
of  Procedure 

10.  In  part  3.  the  heading  of  Subpart 
C  is  revised  as  set  forth  above. 


11.  Section  3.12  is  amended  by 
revising  the  last  sentence,  and  adding  a 
new  sentence  at  the  end  of  the  section, 
to  read  as  follows: 

§3.12    Scope  of  rules. 

•  *  *  Except  where  specifically 
stated,  these  rules  apply  to  matters 
before  Immigration  Judges,  including, 
but  not  limited  to.  deportation, 
exclusion,  removal,  bond,  rescission, 
departure  control,  and  asylum 
proceedings.  The  sole  procedures  for 
review  of  credible  fear  determinations 
by  Immigration  Judges  are  provided  for 
in  §3.42. 

12.  Section  3.13  is  revised  to  read  as 
follows- 

§3.13    Definitions. 

As  used  in  this  subpart: 

Administrative  control  means 
custodial  responsibility  for  the  Record 
of  Proceeding  as  specified  in  §3.11. 

Charging  document  means  the  written 
instrument  which  initiates  a  proceeding 
before  an  Immigration  Judge.  For 
proceedings  initiated  prior  to  April  1. 
1997,  these  documents  include  an  Order 
to  Show  Cause,  a  Notice  to  Applicant 
for  Admission  E)etained  for  Hearing 
before  Immigration  Judge,  and  a  Notice 
of  Intention  to  Rescind  and  Request  for 
Hearing  by  Alien.  For  proceedings 
initiated  after  April  1,  1997.  these 
documents  include  a  Notice  to  Appear, 
a  Notice  of  Referral  to  Immigration 
Judge,  and  a  Notice  of  Intention  to 
Rescind  and  Request  for  Hearing  bv 
Alien. 

Filing  means  the  actual  receipt  of  a 
document  by  the  appropriate 
Immigration  Court. 

Service  means  physically  presenting 
or  mailing  a  document  to  the 
appropriate  party  or  parties;  except  that 
an  Order  to  Show  Cause  or  Notice  of 
Deportation  Hearing  shall  be  served  in 
person  to  tlie  alien,  or  by  certified  mail 
to  the  aUen  or  the  alien's  attorney  and 
a  Notice  to  Appear  or  Notice  of  Removal 
Hearing  shall  be  served  to  the  alien  in 
person,  or  if  personal  service  is  not 
practicable,  shall  be  served  by  regular 
mail  to  the  alien  or  the  alien's  attorney 
of  record. 

13.  Section  §  3.14  is  amended  by: 

a.  Revising  paragraph  (a),  and  by 

b.  Adding  a  new  paragraph  (cj  to  read 
as  follows' 

§  3. 1 4    Jurisdiction  and  commencement  of 
proceedings. 

(a)  Jurisdiction  vests,  and  proceedings 
before  an  Immigration  Judge  commence, 
when  a  charging  document  is  filed  with 
the  Immigration  Court  by  the  Service. 
The  charging  document  must  include  a 
certificate  showing  service  on  the 
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opposing  party  pursuant  to  §  3.32  which 
indicates  the  Immigration  Court  in 
which  the  charging  document  is  filed. 
However,  no  charging  document  is 
required  to  be  filed  with  the 
Immigration  Court  to  commence  bond 
proceedings  pursuant  to  §§  3.19, 
236.1(d)  and  240.2(b)  of  this  chapter  or 
credible  fear  determinations  pursuant  to 
§  208.30  of  this  chapter. 
***** 

(c)  Immigration  Judges  have 
jurisdiction  to  administer  the  oath  of 
allegiance  in  administrative 
naturalization  ceremonies  conducted  by 
the  Service  in  accordance  vdth 
§  337.2(b)  of  this  chapter. 

14.  Section  3.15  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Amending  paragraph  (b) 
introductory  text  and  paragraph  (b)(6), 
by  adding  the  phrase  "and  Notice  to 
Appear"  immediately  after  the  phrase 
"Order  to  Show  Cause"; 

c.  Redesignating  paragraph  (c)  as  (d); 

d.  Adding  a  new  paragraph  (c);  and  by 

e.  Revising  newly  redesignated 
paragraph  (d),  to  read  as  follows: 

§  3. 1 5    Contents  of  the  order  to  show  cause 
and  notice  to  appear  and  notification  of 
change  of  address. 

***** 

(c)  Contents  of  the  Notice  to  Appear 
for  Removal  Proceedings.  In  the  Notice 
to  Appear  for  removal  proceedings,  the 
Service  shall  provide  the  following 
administrative  information  to  the 
Immigration  Court.  Failure  to  provide 
any  of  these  items  shall  not  be 
construed  as  affording  the  alien  any 
substantive  or  procedural  rights. 

(1)  The  alien's  names  and  any  known 
aliases; 

(2)  The  alien's  address; 

(3)  The  aUen's  registration  number, 
with  any  lead  ahen  registration  number 
with  which  the  alien  is  associated; 

(4)  The  alien's  alleged  nationality  and 
citizenship;  and 

(5)  The  language  that  the  ahen 
understands. 

(d)  Address  and  telephone  number. 
(1)  If  the  alien's  address  is  not  provided 
on  the  Order  to  Show  Cause  or  Notice 
to  Appear,  of  if  the  address  on  the  Order 
to  Show  Cause  or  Notice  to  Appear  is 
incorrect,  the  alien  must  provide  to  the 
Immigration  Court  where  the  charging 
document  has  been  filed,  within  five 
days  of  service  of  that  document,  a 
written  notice  of  an  address  and 
telephone  number  at  which  the  alien 
can  be  contacted.  The  alien  may  satisfy 
this  requirement  by  completing  and 
fiUng  Form  EOIR-33. 

(2)  Within  five  days  of  any  change  of 
address,  the  alien  must  provide  written 
notice  of  the  change  of  address  on  Form 


EOIR-33  to  the  Immigration  Court 
where  the  charging  document  has  been 
filed,  or  if  venue  has  been  changed,  to 
the  Immigration  Court  to  which  venue 
has  been  changed. 

§3.16    [Anoended] 

15.  Section  3.16(b)  is  amended  by 
revising  the  term  "respondent/ 
apphcant"  to  read  "alien". 

§3.17    [Amended] 

16.  Section  3.17(a)  is  amended  in  the 
first  sentence  by  revising  the  term 
"respondent/applicant"  to  read  "alien", 
and  by  revising  the  phrase  "the 
appropriate  EOIR  form"  to  read  "Form 
EOIR-28" 

17.  Section  3.18  is  revised  to  read  as 
follows: 

§3.18    Scheduling  of  cases. 

(a)  The  Immigration  Court  shall  be 
responsible  for  scheduling  cases  and 
providing  notice  to  the  government  and 
the  alien  of  the  time,  place,  and  date  of 
hearings. 

(b)  In  removal  proceedings  pursuant 
to  section  240  of  the  Act,  the  Service 
shall  provide  in  the  Notice  to  Appear, 
the  time,  place  and  date  of  the  initial 
removal  hearing,  where  practicable.  If 
that  information  is  not  contained  in  the 
Notice  to  Appear,  the  Immigration  Court 
shall  be  responsible  for  scheduling  the 
initial  removal  hearing  and  providing 
notice  to  the  government  and  the  alien 
of  the  time,  place,  and  date  of  hearing. 
In  the  case  of  any  change  or 
postponement  in  the  time  and  place  of 
such  proceeding,  the  Immigration  Court 
shall  provide  written  notice  to  the  ahen 
specifying  the  new  time  and  place  of  the 
proceeding  and  the  consequences  under 
section  240(b)(5)  of  the  Act  of  faihng, 
except  under  exceptional  circumstances 
as  defined  in  section  240(e)(1)  of  the 
Act,  to  attend  such  proceeding.  No  such 
notice  shall  be  required  for  an  alien  not 
in  detention  if  the  alien  has  failed  to 
provide  the  address  required  in  section 
239(a)(1)(F)  of  the  Act. 

§3.19    [Amended] 

18.  Section  3.19(a)  is  amended  by 
revising  the  reference  to  "part  242  of 
this  chapter"  to  read  "8  CFR  part  236" 
wherever  it  appears  in  the  paragraph. 

19.  Section  3.19(d)  is  amended  in  the 
first  sentence  by  adding  the  term  "or 
removal"  immediately  after  the  word 
"deportation". 

20.  Section  3.19  is  amended  by 
removing  paragraph  (h). 

21.  In  §3.20,  paragraph  (a)  is  revised 
to  read  as  follows: 


§  3.20    Change  of  venue. 

(a  I  Venue  shall  he  at  the  Immigration 
Court  where  lunsdiction  vests  pursuant 
to  §3.14. 

•         •         *         •         • 

22.  Section  3.23  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 

§  3.23    Reopening  or  ReconsidefBtion 
tMfore  the  Immigration  Court 

»         *         «         •         * 

(b)  Before  the  Immigration  Court.  (1) 
In  general.  An  Immigration  judge  mav 
upon  his  or  her  own  motion  at  anv  time. 
or  upon  motion  of  the  5>er\  ice  or  the 
alien,  reopen  or  reconsider  any  case  in 
which  he  or  she  has  made  a  decision, 
unless  jurisdiction  is  vested  with  the 
Board  of  Immigration  Appeals  Subject 
to  the  exceptions  in  this  paragraph  and 
paragraph  (b)(4)  of  this  section,  a  partv 
may  fiin  only  one  motion  to  reconsider 
and  one  motion  td  reopen  proceedings. 
A  motion  to  reconsider  must  be  filed 
writhm  30  days  of  the  date  of  entry  of  a 
final  administrative  order  of  removal, 
deportation,  or  exclusion  A  motion  to 
reopen  must  be  filed  wnthin  90  days  of 
the  date  of  entn-  of  a  final 
administrative  order  of  removal, 
deportation,  or  exclusion.  A  motion  In 
reopen  or  to  reconsider  shall  not  be 
made  by  or  on  behalf  of  a  person  who 
is  the  subject  of  removal,  deportation,  or 
exclusion  proceedings  subsequent  to  his 
or  her  departure  from  the  United  States. 
The  time  and  numerical  limitations  set 
forth  in  this  paragraph  do  not  apply  to 
motions  by  the  Service  in  removal 
proceedings  pursuant  to  section  240  of 
the  Act.  or  to  motions  by  the  Ser\'ice  in 
exclusion  or  deportation  proceedings, 
when  the  basis  of  the  motion  is  fraud  in 
the  original  proceeding  or  a  crime  that 
would  support  termination  of  asylum  in 
accordance  with  §  208.22(f)  of  this 
chapter 

(i)  Fonv  and  contents  of  the  motion. 
The  motion  shall  be  in  miting  and 
signed  by  the  affected  party  or  the 
attorney  or  representative  of  record,  if 
any  The  motion  and  any  submission 
made  in  conjunction  with  it  must  be  in 
English  or  accompanied  by  a  certified 
English  translation.  Motions  to  reopen 
or  reconsider  shall  state  whether  the 
validity  of  the  exclusion,  deportation,  or 
removal  order  has  been  or  is  the  subject 
of  any  judicial  proceeding  and.  if  so.  the 
nature  and  date  thereof,  the  court  in 
which  such  proceeding  took  place  or  is 
pending,  and  its  result  or  status.  In  any 
case  in  which  an  exclusion,  deportation, 
or  removal  order  is  in  effect,  any  motion 
to  reopen  or  reconsider  such  order  shall 
include  a  statement  by  or  on  behalf  of 
the  moving  party  declaring  whether  the 
subject  of  the  order  is  also  the  .subject 
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of  any  pending  criminal  proceeding 
under  the  Act.  and,  if  so,  tlie  current 
status  of  that  proceeding. 

(ii)  Filing.  Motions  to  reopen  or 
reconsider  a  decision  of  an  Immigration 
Judge  must  be  filed  with  the 
Immigration  Court  having 
administrative  control  over  the  Record 
of  Proceeding.  A  motion  to  reopen  or  a 
motion  to  reconsider  shall  include  a 
certificate  showing  service  on  the 
opposing  party  of  the  motion  and  all 
attachments.  If  the  moving  party,  other 
than  the  Service,  is  represented,  a  Form 
EOIR-28,  Notice  of  Appearance  as 
Attorney  or  Representative  Before  an 
Immigration  Judge  must  be  filed  with 
the  motion.  The  motion  must  be  filed  in 
duplicate  with  the  Immigration  Court, 
accompanied  by  a  fee  receipt. 

(iii)  Assignment  to  an  Immigration 
fudge  If  the  Immigration  fudge  is 
unavailable  or  unable  to  adjudicate  the 
motion  to  reopen  or  reconsider,  the 
Chief  Immigration  Judge  or  his  or  her 
delegate  shall  reassign  such  motion  to 
another  Immigration  Judge 

(iv)  Replies  to  motions:  decision.  The 
Immigration  Judge  may  set  and  extend 
time  limits  for  replies  to  motions  to 
reopen  or  reconsider.  A  motion  shall  be 
deemed  unopposed  unless  timelv 
response  is  made  The  decision  to  grant 
or  deny  a  motion  to  reopen  or  a  motion 
to  reconsider  is  within  the  discretion  of 
the  Immigration  Judge 

(v)  Stays.  Except  in  cases  involving  in 
absentia  orders,  the  filing  of  a  motion  to 
reopen  or  a  motion  to  reconsider  shall 
not  stay  the  execution  of  any  decision 
made  in  the  case.  Execution  of  such 
decision  shall  proceed  unless  a  stay  of 
execution  is  spiecifically  granted  bv  the 
Immigration  Judge,  the  Board,  or  an 
authorized  officer  of  the  Sen.'ice 

(2j  Motion  to  reconsider  A  motion  to 
reconsider  shall  state  the  reasons  for  the 
motion  by  specifying  the  errors  of  fact 
or  law  in  the  Immigration  Judge's  prior 
decision  and  shall  be  supported  bv 
pertinent  authority.  Such  motion  may 
not  seek  reconsideration  of  a  decision 
denying  previous  motion  to  re<:onsider 

(3)  Motion  to  reopen.  A  motion  to 
reopen  proceedings  shall  state  the  new- 
facts  that  will  be  proven  at  a  hearing  to 
be  held  if  the  motion  is  granted  and 
shall  be  supported  by  af^davits  and 
other  evidentiary  material.  Any  motion 
to  reopen  for  the  purpose  of  acting  on 
an  application  for  relief  must  be 
accompanied  by  the  appropriate 
application  for  relief  and  all  supporting 
dociunents.  A  motion  to  reopen  will  not 
be  granted  unless  the  Immigration  Judge 
is  satisfied  that  evidence  sought  to  be 
offered  is  material  and  was  not  available 
and  could  not  have  been  discovered  or 
presented  at  the  former  hearing.  A 


motion  to  reopen  for  the  purpose  of 
providing  the  alien  an  opportunity  to 
apply  for  any  form  of  discretionary 
relief  will  not  be  granted  if  it  appears 
that  the  alien's  right  to  apply  for  such 
reUef  was  fully  explained  to  him  or  her 
by  the  Immigration  fudge  and  an 
opportunity  to  apply  therefore  was 
afforded  at  the  hearing,  unless  the  relief 
is  sought  on  the  basis  of  circumstances 
that  have  arisen  subsequent  to  the 
hearing  Pursuant  to  section  240A(d){l) 
of  the  Act.  a  motion  to  reopen 
proceedings  for  consideration  or  further 
consideration  of  an  application  for  relief 
under  section  240A(a)  (cancellation  of 
removal  for  certain  permanent 
residents!  or  240A(b)  (cancellation  of 
removal  and  adjustment  of  status  for 
certain  nonpermanent  residents)  mav  be 
granted  only  if  the  alien  demonstrates 
that  he  or  she  was  statutorily  eligible  for 
such  relief  prior  to  the  service  of  a 
notice  top  appear,  or  prior  to  the 
commission  of  an  offense  referred  to  in 
section  212(a)(2)  of  the  Act  that  renders 
the  alien  inadmissible  or  removable 
under  sections  237(a)(2)  of  the  Act  or 
(a)(4).  whichever  is  earliest.  The 
Immigration  Judge  has  discretion  to 
deny  a  motion  to  reopen  even  if  the 
moving  party  has  established  a  prima 
facie  case  for  rehef. 
(4)  Exceptions  to  filing  deadlines. 
(i)  /4sy/um.  The  time  and  numerical 
limitations  set  forth  in  paragraph  (b)(1) 
of  this  section  shall  not  apply  if  the 
basis  of  the  motion  is  to  apply  for  relief 
under  section  208  or  241(b)(3)  of  the  Act 
and  is  based  on  changed  country' 
conditions  arising  in  the  country  of 
nationahty  or  the  country  to  which 
removal  has  been  ordered,  if  such 
evidence  is  matenal  and  was  not 
available  and  would  not  have  been 
discovered  or  presented  at  the  previous 
proceeding  The  filing  of  a  motion  to 
reopen  under  this  section  shall  not 
automatically  stay  the  removal  of  the 
alien.  However,  the  alien  many  request 
a  stay  and,  if  granted  by  the  Immigration 
Judge,  the  alien  shall  not  be  removed 
pending  disposition  of  the  motion  by 
the  Immigration  Judge.  If  the  original 
asylum  application  was  denied  based 
upon  a  finding  that  it  was  frivolous, 
then  the  alien  is  ineligible  to  file  either 
a  motion  to  reopen  or  reconsider,  or  for 
a  stay  of  removal 

(iij  Order  entered  in  absentia  in 
removal  proceedings.  An  order  of 
removal  entered  in  absentia  pursuant  to 
section  240(b)(5)  of  the  Act  may  be 
rescinded  only  upon  a  motion  to  reopen 
filed  within  180  days  after  the  date  of 
the  order  of  removal,  if  the  alien 
demonstrates  that  the  failure  to  appear 
was  because  of    exceptional 
circumstances"  as  defined  in  section 


240(e)(1)  of  the  Act.  An  order  entered  in 
absentia  pursuant  to  section  240(b)(5) 
may  be  rescinded  upon  a  motion  to 
reopen  filed  at  any  time  if  the  alien 
demonstrates  that  he  or  she  did  not 
receive  notice  in  accordance  with 
sections  239(a)  (Ij  or  (2)  of  the  Act.  or 
the  alien  demonstrates  that  he  or  she 
was  in  Federal  or  state  custody  and  the 
failure  to  appear  was  through  no  fault  of 
the  alien.  However,  in  accordance  with 
section  240(b)(5)(B)  of  the  Act,  ho 
written  notice  of  a  change  in  time  or 
place  of  proceeding  small  be  required  if 
the  alien  has  failed  to  provide  the 
address  required  under  section 
239(a)(1)(F)  of  the  Act.  The  filing  of  a 
motion  to  reopen  under  this  section 
shall  stay  the  removal  of  the  alien 
pending  disposition  of  the  motion  by 
the  Immigration  Judge.  An  alien  may 
file  only  one  motion  pursuant  to  this 
paragraph. 

(iii)  Order  entered  in  absentia  in 
deportation  or  exclusion  proceedings. 
(A)  An  order  entered  in  absentia  in 
deportation  proceedings  may  be 
rescinded  only  a  motion  to  reof)en  filed: 

(1)  Within  180  days  after  the  date  of 
the  order  of  deportation  if  the  alien 
demonstrates  that  the  failure  to  appear 
was  because  of  'exceptional 
circumstances"  beyond  the  control  of 
the  alien  (e.g.,  serious  illness  of  the 
alien  or  serious  illness  or  death  of  an 
immediate  relative  of  the  alien,  but  not 
including  less  compeUing 
circumstances);  or 

[2]  At  any  time  if  the  alien 
demonstrates  that  he  or  she  did  not 
receive  notice  or  if  the  alien 
demonstrates  that  he  or  she  was  in 
federal  or  state  custody  and  the  failure 
to  appear  was  through  no  fault  of  the 
alien. 

(B)  A  motion  to  reopen  exclusion 
hearings  on  the  basis  that  the 
Immigration  Judge  improperly  entered 
an  order  of  exclusion  in  absentia  must 
be  supported  by  evidence  that  the  alien 
had  reasonable  cause  for  his  failure  to 
appear. 

fC)  The  filing  of  a  motion  to  reopen 
under  paragraph  (b)(4)(iii)(A)  of  this 
section  shall  stay  the  deportation  of  the 
alien  pending  decision  on  the  motion 
and  the  adjudication  of  any  properly 
filed  administrative  appeal. 

(D)  The  time  and  numencal 
limitations  set  forth  in  paragraph  (b)(1) 
of  this  section  shall  not  apply  to  a 
motion  to  reopen  filed  pursuant  to  the 
provisions  of  paragraphs  (b)(4)(iii)(A)(l) 
of  this  section. 

(iv)  Jointly  filed  motions.  The  time 
and  numerical  limitations  set  forth  in 
subsection  (b)(1)  of  this  section  shall  not 
apply  to  a  motion  to  reopen  agreed  upon 
by  all  parties  and  jointly  filed. 
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23.  Section  3.25  is  revised  to  read  as 
follows: 

§  3.25    Form  of  the  proceeding. 

(a)  Waiver  of  presence  of  the  parties. 
The  Immigration  Judge  may,  for  good 
cause,  and  consistent  with  section 
240(b)  of  the  Act,  waive  the  presence  of 
the  alien  at  a  hearing  when  the  ahen  is 
represented  or  when  the  alien  is  a  minor 
child  at  least  one  of  whose  parents  or 
whose  legal  guardian  is  present.  When 

it  is  impracticable  by  reason  of  an 
alien's  mental  incompetency  for  the 
alien  to  be  present,  the  presence  of  the 
alien  may  be  waived  provided  that  the 
alien  is  represented  at  the  hearing  by  an 
attorney  or  legal  representative,  a  near 
relative,  legal  guardian,  or  friend. 

(b)  Stipulated  request  for  order, 
wavier  of  hearing.  An  Immigriation  Judge 
may  enter  an  order  of  deportation, 
exclusion  or  removal  stipulated  to  by 
the  alien  (or  the  aUen's  representative) 
and  the  Service.  The  Immigration  Judge 
may  enter  such  an  order  without  a 
hearing  and  in  the  absence  of  the  parties 
based  on  a  review  of  the  charging 
document,  the  written  stipulation,  and 
supporting  documents,  if  any.  If  the 
alien  is  unrepresented,  the  Immigration 
Judge  must  determine  that  the  alien's 
waiver  is  voluntary,  knov«ng,  and 
intelligent.  The  stipulated  request  and 
required  waivers  shall  be  signed  on 
behalf  of  the  government  and  by  the 
alien  and  his  or  her  attorney  or 
representative,  if  any.  The  attorney  or 
representative  shall  file  a  Notice  of 
Appearance  in  accordance  with 

§  3.16(b).  A  stipulated  order  shall 
constitute  a  conclusive  determination  of 
the  alien's  deportability  or  removability 
from  the  United  States.  The  stipulation 
shall  include: 

(1)  An  admission  that  all  factual 
allegations  contained  in  the  charging 
document  are  true  and  correct  as 
written; 

(2)  A  concession  of  deportability  or 
inadmissibility  as  charged; 

(3)  A  statement  that  the  alien  makes 
no  application  for  relief  under  the  Act; 

(4)  A  designation  of  a  country  for 
deportation  or  removal  under  section 
241(b)(2)(A)(i)oftheAct; 

(5)  A  concession  to  the  introduction 
of  the  written  stipulation  of  the  alien  as 
an  exhibit  to  the  Record  of  Proceeding; 

(6)  A  statement  that  the  alien 
understands  the  consequences  of  the 
stipulated  request  and  that  the  alien 
enters  the  request  voluntarily, 
knowingly,  and  intelligently; 

(7)  A  statement  that  the  alien  will 
accept  a  written  order  for  his  or  her 
deportation,  exclusion  or  removal  as  a 
final  disposition  of  the  proceedings;  and 


(8)  A  waiver  of  appeal  of  the  written 
order  of  deportation  or  removal. 

(c)  Telephonic  or  video  hearings.  An 
Immigration  Judge  may  conduct 
hearings  through  video  conference  to 
the  same  extent  as  he  or  she  may 
conduct  hearings  in  person.  An 
Immigration  Judge  may  also  conduct  a 
hearing  through  a  telephone  conference, 
but  an  evidentiary  hearing  on  the  merits 
may  only  be  conducted  through  a 
telephone  conference  with  the  consent 
of  the  alien  involved  after  the  alien  has 
been  advised  of  the  right  to  proceed  in 
person  or,  where  available,  through  a 
video  conference,  except  that  credible 
fear  determinations  may  be  reviewed  by 
the  Immigration  Judge  through  a 
telephone  conference  without  the 
consent  of  the  alien. 

24.  Section  3.26  is  amended  by 
revising  paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  3.26    In  absentia  hearings. 

***** 

(c)  In  any  removal  proceeding  before 
an  Immigration  Judge  in  which  the  alien 
fails  to  appear,  the  Immigration  Judge 
shall  order  the  alien  removed  in 
absentia  if: 

(1)  The  Service  establishes  by  clear, 
unequivocal,  and  convincing  evidence 
that  the  aUen  is  removable;  and 

(2)  The  Service  establishes  by  clear, 
unequivocal,  and  convincing  evidence 
that  written  notice  of  the  time  and  place 
of  proceedings  and  written  notice  of  the 
consequences  of  failure  to  appear  were 
provided  to  the  alien. 

(d)  Written  notice  to  the  ahen  shall  be 
considered  sufficient  for  purposes  of 
this  section  if  it  was  provided  at  the 
most  recent  address  provided  by  the 
ahen.  If  the  respondent  fails  to  provide 
his  or  her  address  as  required  under 

§  3.15(d).  no  written  notice  shall  be 
required  for  an  Immigration  Judge  to 
proceed  with  an  in  absentia  hearing. 
This  paragraph  shall  not  apply  in  the 
event  that  the  Immigration  Judge  waives 
the  appearance  of  an  alien  under  §  3.25. 

25.  Section  3.27  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  3.27    Public  access  to  hearings. 

***** 

(c)  In  any  proceeding  before  an 
Immigration  Judge  concerning  an 
abused  alien  spouse,  the  hearing  and  the 
Record  of  Proceeding  shall  be  closed  to 
the  public  unless  the  abused  spouse 
agrees  that  the  hearing  and  the  Record 
of  Proceeding  shall  be  open  to  the 
public.  In  any  proceeding  before  an 
Immigration  Judge  concerning  an 
abused  aUen  child,  the  hearing  and  the 
Record  of  Proceeding  shall  be  closed  to 
the  public. 


26.  Section  3.30  is  revised  to  read  as 
follows: 

S  3.30    Additional  charges  In  deportation  or 
removal  hearings. 

At  any  time  during  deportation  or 
removal  proceedings,  additional  or 
substituted  charges  of  deportability  and/ 
or  factual  allegations  may  be  lodged  by 
the  Service  in  writing.  The  alien  shall  be 
served  with  a  copy  of  these  additional 
charges  and/or  allegations  and  the 
Immigration  Judge  shall  read  them  to 
the  alien.  The  Immigration  Judge  shall 
advise  the  alien,  if  he  or  she  is  not 
represented  by  counsel,  that  the  alien 
may  be  so  represented.  The  alien  may  be 
given  a  reasonable  continuance  to 
respond  to  the  additional  factual 
allegations  and  charges.  Thereafter,  the 
provision  of  §  240.10(b)  of  this  chapter 
relating  to  pleading  shall  apply  to  the 
additional  factual  allegations  and 
charges. 

27.  Section  3.35  is  revised  to  read  as 
follows: 

§  3.35    Deposttions  and  Subpoenas. 

(a)  Depositions.  If  an  Immigration 
Judge  is  satisfied  that  a  witness  is  not 
reasonably  available  at  the  place  of 
hearing  and  that  said  witness'  testimony 
or  other  evidence  is  essential,  the 
Immigration  Judge  may  order  the  taking 
of  deposition  either  at  his  or  her  own 
instance  or  upon  apphcation  of  a  party. 
Such  order  shall  designate  the  official 
by  whom  the  deposition  shall  be  taken, 
may  prescribe  and  limit  the  content, 
scope,  or  manner  of  taking  the 
deposition,  and  may  direct  the 
production  of  documentary  evidence. 

(b)  Subpoenas  issued  subsequent  to 
commencement  of  proceedings.  (1) 
General.  In  any  proceeding  before  an 
Immigration  Judge,  other  than  under  8 
CFR  part  335.  the  Immigration  Judge 
shall  have  exclusive  jurisdiction  to  issue 
subpoenas  requiring  the  attendance  of 
witnesses  o:  for  the  production  of 
books,  pape.s  and  other  documentary 
evidence,  or  both.  An  Immigration  Judge 
may  issue  a  subpoena  upon  his  or  her 
own  volition  or  upon  application  of  the 
Service  or  the  alien. 

(2)  Apphc  tion  for  subpoena.  A  party 
applying  for  a  subpoena  shall  be 
required,  as  a  condition  precedent  to  its 
issuance,  to  state  in  writing  or  at  the 
proceeding,  what  he  or  she  exf)ects  to 
prove  by  suf  h  witnesses  or 
documentar>'  evidence,  and  to  show 
affirmatively  that  he  or  she  has  made 
diligent  effort,  without  success,  to 
produce  the  same. 

(3)  Issuance  of  subpoena.  Upon  being 
satisfied  that  a  witness  will  not  appear 
and  testify  c    produce  documentar\ 
evidence  and  that  the  witness'  evidence 
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is  essential,  the  Immigration  Judge  shall 
issue  a  subpoena.  The  subpoena  shall 
state  the  title  of  the  proceeding  and 
shall  command  the  person  to  whom  it 
is  directed  to  attend  and  to  give 
testimony  at  a  time  and  place  specified. 
The  subpoena  may  also  command  the 
f)erson  to  whom  it  is  directed  to 
produce  the  books,  papers,  or 
documents  specified  in  the  subpoena. 

(4)  Appearance  of  witness.  If  the 
witness  is  at  a  distance  of  more  than  100 
miles  from  the  place  of  the  proceeding, 
the  subpoena  shall  provide  for  the 
witness'  appearance  at  the  Immigration 
Court  nearest  to  the  witness  to  respond 
to  oral  or  written  interrogatories,  unless 
there  is  no  objection  by  any  party  to  the 
witness'  appearance  at  the  proceeding. 

(5)  Service.  A  subpoena  issued  under 
this  section  may  be  served  by  any 
person  over  18  years  of  age  not  a  party 
to  the  case. 

(6)  Invoking  aid  of  court.  If  a  witness 
neglects  or  refuses  to  appear  and  testif>' 
as  directed  by  the  subpoena  served 
upon  him  or  her  in  accordance  with  the 
provisions  of  this  section,  the 
Immigration  Judge  issuing  the  subpoena 
shall  request  the  United  States  Attorney 
for  the  district  in  which  the  subpoena 
was  issued  to  report  such  neglect  or 
refusal  to  the  United  States  District 
Court  and  to  request  such  court  to  issue 
an  order  requiring  the  witness  to  appear 
and  testify  and  to  produce  the  books, 
papers  or  documents  designated  in  the 
subpoena. 

28.  In  Subpart  C,  a  new  §  3.42  is 
added  to  read  as  follows: 

§  3.42    Review  of  credible  fear 
detonniiwtion. 

(a)  Referral.  Jurisdiction  for  an 
Immigration  Judge  to  review  an  adverse 
credible  fear  finding  by  an  asylum 
officer  pursuant  to  section  235(b)(1)(B) 
of  the  Act  shall  commence  with  the 
filing  by  the  Service  to  Form  1-863, 
Notice  of  Referral  to  Immigration  Judge. 
The  Service  shall  also  file  with  the 
notice  of  referral  a  copy  of  the  written 
record  of  determination  as  defined  in 
section  235(b)(l)(B)(iii)(n)  of  the  Act. 
including  a  copy  of  the  alien's  written 
request  for  review,  if  any. 

(b)  Record  of  proceeding.  The 
Immigration  Court  shall  create  a  Record 
of  Proceeding  for  a  review  of  an  adverse 
credible  fear  determination.  This  record 
shall  be  merged  with  any  later 
proceeding  pursuant  to  section  240  of 
the  Act  involving  the  same  alien. 

(c)  Procedures  and  evidence.  The 
Immigration  Judge  may  receive  into 
evidence  any  oral  or  written  statement 
which  is  material  and  relevant  to  any 
issue  in  the  review.  The  testimony  of 
the  alien  shall  be  under  oath  or 


affirmation  administered  by  the 
Immigration  Judge.  If  an  interpreter  is 
necessary,  one  will  be  provided  by  the 
Immigration  Court.  The  Immigration 
fudge  shall  determine  whether  the 
review  shall  be  in  person,  or  through 
telephonic  or  video  connection  (where 
available).  The  alien  may  consult  with 
a  person  or  persons  of  the  alien's 
choosing  prior  to  the  review. 

(d)  Standard  of  review,  "^^e 
Immigration  Judge  shall  m     e  a  de  novo 
determination  as  to  whet>     there  is  a 
significant  possibility,  taking  into 
account  the  credibility  of  the  statements 
made  by  the  alien  in  support  of  the 
alien's  claim  and  such  other  facts  as  are 
known  to  the  Immigration  Judge,  that 
the  alien  could  establish  eligibility  for 
asylum  under  section  208  of  the  Act. 

(e)  Timing.  The  Immigration  Judge 
shall  conclude  the  review  to  the 
maximum  extent  practicable  within  24 
hours,  but  in  no  case  later  than  7  days 
after  the  determination  of  the  asylum 
officer. 

(f)  Decision.  If  an  Immigration  Judge 
determines  that  an  alien  has  a  credible 
fear  of  persecution,  the  Immigration 
fudge  shall  vacate  the  order  entered 
pursuant  to  section  235(b)(l)(B)(iii)(I)  of 
the  Act.  Subsequent  to  the  order  being 
vacated,  the  Service  shall  issue  and  file 
Form  1-862.  Notice  to  Appear,  with  the 
Immigration  Court  to  commence 
removal  proceedings.  The  alien  shall 
have  the  opportunity  to  apply  for 
asylum  in  the  course  of  removal 
proceedings  pursuant  to  section  240  of 
the  Act.  If  an  Immigration  Judge 
determines  that  an  alien  does  not  have 

a  credible  fear  of  persecution,  the 
Immigration  Judge  shall  affirm  the 
asylum  officer's  determination  and 
remand  the  case  to  the  Service  for 
execution  of  the  removal  order  entered 
pursuant  to  section  235(b)(l)(B)(iii)(I)  of 
the  Act,  No  appeal  shall  lie  from  a 
review  of  an  adverse  credible  fear 
determination  made  by  an  Immigration 
Judge. 

(g)  Custody.  An  Immigration  Judge 
shall  have  no  authority  to  review  an 
alien's  custody  status  in  the  coiu-se  of  a 
review  of  an  adverse  credible  fear 
determination  made  by  the  Service. 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

29.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552(a);  8  U.S.C. 
1101.  1103,  1201.  1252  note,  1252b,  1304, 
1356;  31  U.S.C.  9701;  E.O.  12356;  47  FR. 
14874.  15557;  3  CFR.  1982  Comp.  p.  166;  8 
CFRpart2. 


30.  In  §  1301.  paragraph  (g)(3){ii)  is 
revised  to  read  as  follows: 

§  1 03. 1    Delegations  of  autiiority. 

***** 

(g)*  •   * 

(3)*   •   * 

(ii)  Asylum  Officers.  Asylum  officers 
constitute  a  professional  corps  of 
officers  who  serve  under  the 
supervision  and  direction  of  the 
Director  of  International  Affairs  and 
shall  be  specially  trained  as  required  in 
§  208.1(b)  of  this  chapter.  Asylum 
officers  are  delegated  the  authority  to 
hear  and  adjudicate  credible  fear  of 
persecution  determinations  under 
section  235(b)(1)(B)  of  the  Act  and 
applications  for  asylum  and  for 
withholding  of  removal,  as  provided 
under  8  CFR  part  208. 
***** 

§103.5    [Amended] 

31.  Section  103.5  is  amended  by: 

a.  Removing  paragraphs  (a)(l)(iii)(B); 

b.  Redesignating  paragraphs  (a)(l)(iii) 
(C)  through  (F)  as  paragraphs  (a)(l)(iii) 
(B)  through  (E),  respectively;  and 

c.  Removing  paragraph  (a)(5)(iii), 

32.  In  §  103.5a,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§  1 03.5a    Service  of  notification,  decisions, 
and  other  papers  by  tlie  Service. 

***** 

(c)  *  *  * 

(1)  Generally.  In  any  proceeding 
which  is  initiated  by  the  Service,  with 
proposed  adverse  effect,  service  of  the 
initiating  notice  and  of  notice  of  any 
decision  by  a  Service  officer  shall  be 
accomplished  by  personal  service, 
except  as  provided  in  section  239  of  the 
Act. 
***** 

33.  In  §  103.6.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  103.6    Surety  bonds. 

(a)  Posting  of  surety  bonds.— (1) 
Extension  agreements;  consent  of  surety; 
collateral  security.  All  surety  bonds 
posted  in  immigration  cases  shall  be 
executed  on  Form  1-352.  Immigration 
Bond,  a  copy  of  which,  and  any  rider 
attached  thereto,  shall  be  furnished  the 
obligor.  A  district  director  is  authorized 
to  approve  a  bond,  a  formal  agreement 
to  extension  of  liability  of  surety,  a 
request  for  delivery  of  collateral  security 
to  a  duly  appointed  and  undischarged 
administrator  or  executor  of  the  estate  of 
a  deceased  depositor,  and  a  power  of 
attorney  executed  on  Form  1-312. 
Designation  of  Attorney  in  Fact.  All 
other  matters  relating  to  bonds, 
including  a  power  of  attorney  not 
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executed  on  Form  1-312  and  a  request 
for  delivery  of  collateral  security  to 
other  than  the  depositor  or  his  or  her 
approved  attorney  in  fact,  shall  be 
forwarded  to  the  regional  director  for 
approval. 

(2)  Bond  riders. — (i)  General.  Bond 
riders  shall  be  prepared  on  Form  1-351, 
Bond  Riders,  and  attached  to  Form  I- 
352.  If  a  condition  to  be  included  in  a 
bond  is  not  on  Form  1-351,  a  rider 
containing  the  condition  shall  be 
executed. 


§103.7    [Amended] 

34.  Section  103.7(b)(1)  is  amended  by 
removing  the  entry  to  "Form  1—444". 

PART  204— IMMIGRANT  PETITIONS 

35.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1103,  1151,  1153. 
1154.  1182,  1186a,  1255;  8  CFR  part  2. 

36.  Section  204.2  is  amended  by: 

a.  Revising  paragraph  (a)(l)(iii) 
introductory  text; 

b.  Removing  paragraphs  (a)(l)(iii)  (A) 
through  (C);  and 

c.  Redesignating  paragraphs  (a)(l)(iii) 
(D)  through  (I)  as  paragraphs  (aj(l)(iii) 
(A)  through  (F)  respectively,  to  read  as 
follows: 

§  204.2    Petitions  for  relatives,  widows,  and 
widowers,  and  abused  spouses  and 
children. 

***** 

(a)*  •  * 

(D*  *  * 

(iii)  Marriage  during  proceedings — 
general  prohibition  against  approval  of 
visa  petition.  A  visa  petition  filed  on 
behalf  of  an  alien  by  a  United  States 
citizen  or  a  lawful  permanent  resident 
spouse  shall  not  be  approved  if  the 
marriage  creating  the  relationship 
occurred  on  or  after  November  10.  1986. 
and  while  the  alien  was  in  exclusion, 
deportation,  or  removal  proceedings,  or 
judicial  proceedings  relating  thereto. 
Determination  of  commencement  and 
termination  of  proceedings  and 
exemptions  shall  be  in  accordance  with 
§  245.1(c)(8)  of  this  chapter. 


PART  207— ADMISSION  OF 
REFUGEES 

37.  The  authority  citation  for  part  207 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1151,  1157. 
1159, 1182:  8  CFR  part  2. 

38.  Section  207.1  is  amended  by 
removing  paragraph  (e),  and  by  revising 
paragraph  (a)  to  read  as  follows: 


§207.1    Eligibility. 

(a)  Filing  jurisdiction.  Any  alien  who 
believes  he  or  she  is  a  refugee  as  defined 
in  section  101(a)(42)  of  the  Act.  and  is 
included  in  a  refugee  group  identified  in 
section  207(a)  of  the  Act,  may  apply  for 
admission  to  the  United  States  by  filing 
an  application  in  accordance  with 
§  207.2  with  the  Service  office  having 
jurisdiction  over  the  area  where  the 
applicant  is  located.  In  those  areas  too 
distant  from  a  Service  office,  the 
application  may  be  filed  at  a  designated 
United  States  consular  office. 
***** 

39.  Section  207.3  is  revised  to  read  as 
follows: 

§  207.3    Waivers  of  inadmissibility. 

(a)  Authority.  Section  207(c)(3)  of  the 
Act  sets  forth  grounds  of  inadmissibility 
under  section  212(a)  of  the  Act  which 
are  not  applicable  and  those  which  may 
be  waived  in  the  case  of  an  otherwise 
quahfied  refugee  and  the  conditions 
under  which  such  waivers  may  be 
approved.  Officers  in  charge  of  overseas 
offices  are  delegated  authority  to  initiate 
the  necessary  investigations  to  establish 
the  facts  in  each  waiver  application 
pending  before  them  and  to  approve  or 
deny  such  waivers. 

(b)  Filing  requirements.  The  applicant 
for  a  waiver  must  submit  Form  1-602. 
Application  by  Refugee  for  Waiver  of 
Grounds  of  Inadmissibility,  with  the 
Service  office  processing  his  or  her  case. 
The  burden  is  on  the  applicant  to  show 
that  the  waiver  should  be  granted  based 
upon  humanitarian  grounds,  family 
unity,  or  the  public  interest.  The 
applicant  shall  be  notified  in  writing  of 
the  decision,  including  the  reasons  for 
denial,  if  the  application  is  denied. 
There  is  no  appeal  from  such  decision. 

§  207.8    [Amended] 

40.  Section  207.8  is  amended  in  the 
last  sentence  by  revising  the  reference  to 
"sections  235.  236,  and  237"  to  read 
"sections  235,  240,  and  241", 

41.  Part  208  is  revised  to  read  as 
follows: 

PART  208— PROCEDURES  FOR 
ASYLUM  AND  WITHHOLDING  OF 
REMOVAL 

Subpart  A — Asylum  and  Withholding  of 
Removal 

Sec. 

208.1  General. 

208.2  Jurisdiction. 

208.3  Form  of  application. 

208.4  Filing  the  application. 

208.5  Special  duties  toward  aliens  in 
custody  of  the  Service. 

208.6  Disclosure  to  third  parties. 

208.7  Employment  authorization. 

208.8  Limitations  on  travel  outside  the 
United  States. 


208.9    Procedure  for  interview  before  an 

asylum  offict 
208  10    Failure  tu  appear  at  an  interview 

before  an  asylum  officer. 

208.11  Comments  from  the  Department  of 
State. 

208.12  Reliance  on  information  compiled 
by  other  sources. 

208.13  Establishing  asylum  eligibility. 

208.14  Approval,  denial,  or  referral  of 
application 

208.15  Definition  of  "firm  resettlement" 

208.16  Withholding  of  removal 

208.17  Decisions 

208.18  Determining  if  an  asylum 
application  is  frivolous 

208.19  [Reserved] 

208.20  Effect  on  exclusion,  deportation,  and 
removal  proceedings 

208  21     Restoration  of  status 
208.22    Termination  of  asylum  or 

withholding  or  removal  or  deportation. 
208.23-29     IReservedl 

Subpart  B — Credible  Fear  of  Persecution 

208.30    Credible  fear  determinations 

involving  stowaways  and  applicants  for 
admission  found  inadmissible  pursuant 
to  section  212(a)(6)(C)  or  212(a)(7)  of  the 

.^ct 

Authority:  8  f.S.C.  1103.  1158.  1226.  1252, 
1282:  8  CFR  part  2 

Subpart  A — Asv!um  and  Withholding 
of  Removal 

§208.1     General. 

(a)  Applicability.  Unless  otherwise 
provided  herein,  this  subpart  shall 
apply  to  all  applications  for  asylum 
under  section  208  of  the  Act  or  for 
withholding  of  deportation  or 
withholding  of  removal  under  section 
241(b)(3)  of  the  Act.  whether  before  an 
asylum  officer  or  an  immigration  judge. 
regardless  of  the  date  of  filing  For 
purposes  of  this  chapter,  withholding  of 
removal  shall  also  mean  withholding  ot 
deportation  under  section  243(u)  of  the 
Act,  as  it  appeared  prior  to  April  1, 
1997,  except  as  provided  in  §  208.16(c) 
of  this  chapter.  Such  applications  are 
hereinafter  referred  to  generically  as 
asylum  applications.  The  provisions  of 
this  part  shall  not  affect  the  finality  or 
validity  of  any  decision  made  by  a 
district  director,  an  immigration  judge, 
or  the  Board  of  Immigration  Appeals  in 
any  such  case  prior  to  ,^p^l  1.  1997  No 
asylum  application  that  was  filed  with 
a  district  director,  asylum  officer  or 
immigration  judge  prior  to  .^pril  1. 
1997.  may  be  reopened  or  otherwise 
reconsidered  under  the  provisions  of 
this  part  except  by  motion  granted  in 
the  exercise  of  discretion  by  the  Board 
of  Immigration  Appeals,  an  immigration 
judge,  or  an  asylum  officer  for  proper 
cause  shown.  Motions  to  reopen  or 
reconsider  must  meet  the  requirements 
of  sections  240(c)(5)  and  (c)(6)  of  the 
Act,  and  8  CFR  parts  3  and  103.  where 
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applicable.  The  provisions  of  this  part 
relating  to  a  person  convicted  of  an 
aggravated  felony,  as  defined  in  section 
101(a)(43)  of  the  Act.  shall  apply  to 
asylum  applications  that  are  filed  on  or 
after  November  29. 1990. 

(b)  Training  of  asylum  officers.  The 
Director  of  International  Affairs  shall 
ensure  that  asylum  officers  receive 
special  training  in  international  human 
rights  law.  nonadversarial  interview- 
techniques,  and  other  relevant  national 
and  international  refugee  laws  and 
principles.  The  Director  of  International 
Affairs  shall  also,  in  cooperation  writh 
the  Department  of  State  and  other 
appropriate  sources,  compile  and 
disseminate  to  asylum  officers 
information  concerning  the  persecution 
of  persons  in  other  countries  on  account 
of  race,  religion,  nationaUty, 
membership  in  a  particular  social  group. 
or  poUUcal  opinion,  as  well  as  other 
information  relevant  to  asylimi 
determinations,  and  shall  maintain  a 
docimientation  center  with  information 
on  human  rights  conditions. 

{206^    Jurisdiction. 

(a)  Office  of  International  Affairs 
Except  as  provided  In  paragraph  (b)  of 
this  section,  the  Office  of  International 
Affairs  shall  have  initial  jurisdiction 
over  an  asylum  application  filed  by.  or 
a  credible  fear  determination  pertaining 
to,  an  alien  physically  present  in  the 
United  States  or  seeking  admission  at  a 
port-of-entry.  An  application  that  is 
complete  within  the  meaning  of 

§  208.3(c)(3)  shall  be  either  adjudicated 
or  referred  by  asylum  officers  under  this 
part  in  accordance  with  §  208.14.  An 
application  that  is  incomplete  within 
the  meaning  of  §  208.3(c)(3)  shall  be 
returned  to  the  applicant  Except  as 
provided  in  §  208.16(a).  an  asylum 
officer  shall  not  decide  whether  an  alien 
is  entitled  to  withholding  of  removal 
under  section  241(b)(3)  of  the  Act 

(b)  Immigration  Court.  (1)  Certain 
aliens  not  entitled  to  proceedings  under 
section  240  of  the  Act.  After  Form  1-863. 
Notice  of  Referral  to  Immigration  Judge, 
has  been  filed  with  the  Immigration 
Court,  an  immigration  judge  shall  have 
exclusive  jurisdiction  over  any  asylum 
appUcation  filed  on  or  after  April  1, 
1997,  by: 

(i)  An  alien  crewman  who: 

(A)  Is  an  applicant  for  a  landing 
permit: 

(B)  Has  been  refused  permission  to 
land  under  section  252  of  the  Act;  or 

(C)  Has  been  granted  permission  to 
land  under  section  252  of  the  Act. 
regardless  of  whether  the  alien  has 
remained  in  the  United  States  longer 
than  authorized: 


(ii)  An  alien  stowaway  who  has  been 
found  to  have  a  credible  fear  of 
persecution  pursuant  to  the  procedure 
set  forth  in  Subpart  B  of  this  part; 

(iii)  An  alien  who  is  an  apphcant  for 
admission  pursuant  to  the  Visa  Waiver 
Pilot  Program  under  section  217  of  the 
Act; 

(ivj  i\n  alien  who  was  admitted  to  the 
United  States  pursuant  to  the  Visa 
Waiver  Pilot  Program  under  section  217 
of  the  Act  and  has  remained  longer  than 
authorized  or  has  otherwise  violated  his 
or  her  immigration  status; 

(v)  An  alien  who  has  been  ordered 
removed  under  section  235(c)  of  the 
Act;  or 

(vi)  An  alien  who  is  an  apphcant  for 
admission,  or  has  been  admitted,  as  an 
alien  classified  under  section 
101(a)(15)(S)oftheAct. 

(2)  Rules  of  procedure.  Proceeding 
falling  under  the  jurisdiction  of  the 
immigration  judge  pursuant  to 
paragraph  (b)(1)  of  this  section  shall  be 
conducted  in  accordance  with  the  same 
rules  of  procedure  as  proceedings 
conducted  under  8  CFR  part  240.  except 
the  scope  of  review  shall  be  limited  to 

a  determination  of  whether  the  alien  is 
eligible  for  asylum  or  withholding  of 
removal  and  whether  asylum  shall  be 
granted  in  the  exercise  of  discretion. 
Diu-ing  such  proceeding  all  parties  are 
prohibited  from  raising  or  considering 
any  other  issues,  including  but  not 
limited  to  issues  of  admissibihty, 
removability,  eligibility  for  waivers,  and 
eligibility  for  any  foiTn  of  relief  other 
than  asylum  or  withholding  of  removal. 

(3)  other  aliens.  Immigration  judges 
shall  have  exclusive  jurisdiction  over 
asyliun  applications  filed  by  an  alien 
who  has  been  served  Form  1-22 1 ,  Order 
to  Show  Cause;  Form  1-122.  Notice  to 
Applicant  for  Admission  Detained  for  a 
Hearing  before  an  Immigration  fudge;  or 
Form  1-862.  Notice  to  Appear,  after  a 
copy  of  the  charging  dociunent  has  been 
filed  with  the  Immigration  Court. 
Immigration  judges  shall  also  have 
jurisdiction  over  any  asylum 
applications  filed  prior  to  April  1,  1997, 
by  alien  crew  members  who  have 
remained  in  the  United  States  longer 
than  authorized,  by  applicants  for 
admission  under  the  Visa  Waiver  Pilot 
Program,  and  by  aliens  who  have  been 
admitted  to  the  United  States  under  the 
Visa  Waiver  Pilot  Program. 

§  208.3    Form  of  application. 

(a)  An  asylum  applicant  must  file,  in 
triplicate,  Form  1-589  together  with  any 
additional  supporting  material.  The 
applicant's  spouse  and  children  shall  be 
listed  on  the  application  and  may  be 
included  in  the  request  for  asylum  if 
they  are  in  the  United  States.  One 


additional  copy  of  the  principal 
applicant's  Form  1-589  must  be 
submitted  for  each  dependent  included 
in  the  principal's  application.  An 
application  shall  be  accompanied  by 
one  completed  fingerprint  card,  Form 
FD-258,  for  every  individual  included 
in  the  application  who  is  14  years  of  age 
or  older.  The  application  also  shall  be 
accompanied  by  two  photographs  of  the 
applicant  and  of  each  dependent 
included  in  the  application. 

(b)  An  asyliun  apphcation  shall  be 
deemed  to  constitute  at  the  same  time 
an  application  for  withholding  of 
removal,  unless  adjudicated  in 
deportation  or  exclusion  proceedings 
commenced  prior  to  April  1.  1997.  In 
such  instances,  the  asylum  application 
shall  be  deemed  to  constitute  an 
application  for  withholding  of 
deportation  under  section  243[h}  of  the 
Act,  as  that  section  existed  prior  to  its 
amendment  by  Pub.  L.  104-208. 

(c)  Form  1-589  shall  be  filed  under  the 
following  conditions  and  shall  have  the 
following  consequences: 

(1)  Information  provided  on  the 
application  may  be  used  as  a  basis  for 
the  institution  of  or  as  evidence  in 
removal  proceedings,  and  in  deportation 
and  exclusion  proceedings  where  the 
apphcation  has  been  filed  on  or  after 
January  4,  1995,  as  well  as  to  satisfy  the 
Service's  burden  of  proof  in  such 
proceedings; 

(2)  The  apphcant  and  anyone  other 
than  a  spouse,  parent,  son,  or  daughter 
of  the  apphcant  who  assists  the 
apphcant  in  preparing  the  apphcation 
must  sign  the  application  under  penalty 
of  perjury.  The  applicant's  signature  is 
evidence  that  the  applicant  is  a  aware  of 
the  contents  of  the  apphcation.  A 
person  other  than  a  relative  specified  in 
this  paragraph  who  assists  the  apphcant 
in  preparing  the  apphcation  also  must 
provide  his  or  her  full  maihng  address; 

(3)  An  asylum  apphcation  mat  does 
not  include  a  response  to  each  of  the 
questions  contained  in  the  Form  1-589, 
is  unsigned,  or  is  unaccompanied  by  the 
required  materials  specified  in 
paragraph  (a)  of  this  section  is 
incomplete.  The  filling  of  an  incomplete 
application  shall  not  commence  the 
150-day  period  after  which  the 
apphcant  may  file  an  application  for 
employment  authorization  in 
accordance  with  §  208.7.  An  application 
that  is  incomplete  shall  be  retuned  by 
mail  to  the  applicant  within  30  days  of 
the  receipt  of  the  application  by  the 
Service.  If  the  Service  has  not  mailed 
the  incomplete  apphcation  back  to  the 
apphcant  within  30  days,  it  shall  be 
deemed  complete; 

(4)  Knowing  placement  of  false 
information  on  the  application  may 


UMI 


Federal  Register  /  Vol.  62,  No.  2  /  Friday.  January  3.  1997  /  Proposed  Rules 


463 


subject  the  person  placing  that 
information  on  the  application  to 
criminal  penalties  under  title  18  of  the 
United  States  Code  and  to  civil 
penalties  under  section  274C  of  the  Act; 
and 

(5)  Knowing  fihng  of  a  frivolous 
application  on  or  after  April  1, 1997,  so 
long  as  the  applicant  has  received  the 
notice  required  by  section  208(d)(4)  of 
the  Act,  shall  render  the  applicant 
permanently  ineligible  for  any  benefits 
under  the  Act  pursuant  to  §  208.18. 

§  208.4    Filing  the  application. 

Except  as  prohibited  in  paragraph  (a) 
of  this  section,  asylum  applications 
shall  be  filed  in  accordance  with 
paragraph  (b)  of  this  section. 

(a)  Prohibitions  on  filing.  Section 
208(a)(2)  of  the  Act  prohibits  certain 
ahens  from  filing  for  asylum  on  or  after 
April  1,  1997,  unless  the  ahen  can 
demonstrate  that  the  exceptions  in 
section  208(a)(2)(D)  of  the  Act  apply. 
For  the  purpose  of  making 
determinations  under  section  208(a)(2) 
of  the  Act,  the  following  rules  shall 
apply: 

(1)  For  the  purpose  of  section 
208(a)(2)(C)  of  the  Act,  an  asylum 
application  has  not  been  denied  unless 
denied  by  an  immigration  judge  or  the 
Board  of  Immigration  Appeals; 

(2)  The  term  "changed 
circumstances"  in  section  208(a)(2)(D) 
of  the  Act  shall  refer  to  circumstances 
materially  affecting  the  applicant's 
ehgibility  for  asyliun  that  have  arisen: 

U)  For  the  purpose  of  section 
208(a)(2)(C)  of  the  Act,  since  the  denial 
of  the  last  asylum  apphcation  by  the 
alien.  Changed  circimistances  arising 
after  the  denial  of  the  application  but 
before  the  alien's  departure  or  removal 
from  the  United  States  shall  only  be 
considered  as  part  of  a  motion  to  reopen 
under  section  240(c)(6)  of  the  Act  and 
§§  3.2,  3.23  and  103.5  of  this  chapter;  or 

(ii)  For  the  purpose  of  section 
208(a)(2)(B)  of  the  Act,  since  the  1-year 
period  has  expired;  and 

(3)  The  term  "extraordinary 
circumstances"  in  section  208(a)(2)(D) 
of  the  Act  shall  refer  to  events  or  factors 
beyond  the  alien's  control  that  caused 
the  failure  to  meet  the  1-year  deadUne. 
Such  circumstances  shall  excuse  the 
failure  to  file  within  the  1-year  period 
so  long  as  the  alien  filed  the  application 
as  soon  after  the  deadline  as  practicable 
given  those  circumstances. 

(b)  Filing  location.  (1)  With  the  service 
center  hymail.  Except  as  provided  in 
paragraphs  (b)(2),  (b)(3),  (b)(4)  and  (b)(5) 
of  this  section,  asylum  apphcations 
shall  be  filed  directly  by  mail  with  the 
service  center  servicing  the  asylum 
office  with  jurisdiction  over  the  place  of 


the  applicant's  residence  or,  in  the  case 
of  an  aUen  writhout  a  United  States 
residence,  the  applicant's  current 
lodging  or  the  land  border  port-of-entry 
through  which  the  alien  seeks 
admission  to  the  United  States. 

(2)  With  the  asylum  office.  Asylum 
apphcations  shall  be  filed  directly  with 
the  asylum  office  having  jurisdiction 
over  the  matter  in  the  case  of  an  alien 
who  has  received  the  express  consent  of 
the  Director  of  Asylum  to  do  so. 

(3)  With  the  immigration  judge. 
Aslyum  applications  shall  be  filed 
directly  with  the  Immigration  Court 
having  jurisdiction  over  the  case  in  the 
following  circumstances: 

(i)  During  exclusion,  deportation,  or 
removal  proceedings,  with  the 
Immigration  Court  having  jurisdiction 
over  the  port,  district  office,  or  sector 
after  service  and  filing  of  the 
appropriate  charging  document. 

(ii)  After  completion  of  exclusion, 
deportation,  or  removal  proceedings, 
and  in  conjunction  with  a  motion  to 
reopen  pursuant  to  8  CFR  part  3  where 
applicable,  with  the  Immigration  Court 
having  jurisdiction  over  the  prior 
proceeding.  Any  such  motion  must 
reasonably  explain  the  failure  to  request 
asylum  prior  to  the  completion  of  the 
proceedings 

(iii)  In  asylum  proceedings  pursuant 
to  §  208.2(b)(1)  and  after  the  Notice  of 
Referral  to  Immigration  Judge  has  been 
served  on  the  ahen  and  filed  with  the 
Immigration  Court  having  jurisdiction 
over  the  case. 

(4)  With  the  Board  of  Immigration 
Appeals.  In  conjunction  with  a  motion 
to  remand  or  reopen  pursuant  to  §§  3.2 
and  3.8  of  this  chapter  where 
applicable,  an  initial  asylum  application 
shall  be  filed  with  the  Board  of 
Immigration  Appeals  if  jurisdiction  over 
the  proceedings  is  vested  in  the  Board 
of  Immigration  Appeals  under  8  CFR 
part  3.  Any  such  motion  must 
reasonably  explain  the  failure  to  request 
asylum  prior  to  the  completion  of  the 
proceedings. 

(5)  With  the  district  director.  In  the 
case  of  any  alien  described  in 

§  208.2(b)(1)  and  prior  to  the  service  on 
the  alien  of  Form  1-863,  any  asylum 
apphcation  shall  be  submitted  to  the 
district  director  having  jurisdiction 
pursuant  to  8  CFR  part  103.  The  district 
director  shall  forward  such  asylum 
apphcation  to  the  appropriate 
Immigration  Court  with  the  Form  1-863 
being  filed  with  that  Immigration  Court 

(c)  Amending  an  application  after 
filing.  Upon  request  of  the  alien  and  as 
a  matter  of  discretion,  the  asylum  officer 
or  immigration  judge  having  jurisdiction 
may  permit  an  asylum  applicant  to 
amend  or  supplement  the  apphcation. 


but  any  delay  caused  by  such  request 
shall  extend  the  period  within  which 
the  apphcation  may  not  apply  for 
employment  authorization  in 
accordance  with  §  208.7(a) 

$206.5    SpecM  duttos  toward  aliens  tn 
custody  01  the  Service. 

(a)  General.  When  an  alien  in  the 
custody  of  the  Ser\  ice  requests  asylum 
or  withholding  of  removal  or  expresses 
a  fear  of  persecution  or  harm  upon 
return  to  his  or  her  country  of  origin  or 
to  agents  thereof,  the  Ser\ice  shall  make 
available  the  appropriate  apphcation 
forms  and  shall  provide  the  applicant 
with  the  information  required  by  section 
208(d)(4)  of  the  Act,  except  in  the  case 
of  an  alien  who  is  in  custody  pending 

a  credible  fear  of  persecution 
determination  under  section 
235(b)(1)(B)  of  tht  Act  Where  possible, 
expedited  consideration  shall  be  given 
to  applications  of  detained  aliens. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  such  alien  shall  not  be 
excluded,  deported,  or  removed  before  a 
decision  is  rendered  on  his  or  her 
asylum  application. 

(b)  Certain  aliens  aboard  vessels.  (1) 
If  an  alien  crewman  or  alien  stowaway 
on  board  a  vessel  or  other  conveyance 
alleges,  claims,  or  otherwise  makes 
known  to  an  immigration  inspector  or 
other  official  making  an  examination  on 
the  conveyance  that  he  or  she  is  unable 
or  unwilling  to  return  to  his  or  her 
country  of  nationality  or  last  habitual 
residence  (if  not  a  national  of  anv 
country)  because  of  persecution  or  a  fear 
of  persecution  in  that  country  on 
account  of  race,  religion,  nationahtv, 
membership  in  a  particular  social  group, 
or  pohtical  opinion,  the  ahen  shall  be 
promptly  removed  from  the  conveyance. 
If  the  ahen  makes  such  fear  known  to  an 
official  while  off  such  conveyance,  the 
alien  shall  not  be  returned  to  the 
conveyance  but  shall  be  retained  in  or 
transferred  to  the  custody  of  the  Ser\'ice. 

(i)  An  alien  stowaway  will  be  referred 
to  an  asylum  officer  for  a  credible  fear 
determination  under  §  208.30 

(ii)  An  ahen  crewman  shall  be 
provided  the  appropriate  apphcations 
forms  and  information  required  by 
section  208(d)(4)  of  the  Act  and  may 
then  have  10  days  within  which  to 
submit  an  asylum  apphcation  to  the 
district  director  having  jurisdiction  over 
the  port  of  entry.  The  district  director, 
pursuant  to  §  208.4(b).  shall  serve  Form 
1-863  on  the  alien  and  immediately 
forward  any  such  application  to  the 
appropriate  Immigration  Court  with  a 
copy  of  the  Form  1-863  being  filed  with 
that  court. 

(2)  Pending  adjudication  of  the 
apphcation,  and.  in  the  case  of  a 
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stowaway  the  credible  fear 
determination  and  any  review  thereof, 
the  alien  may  be  detained  by  the  Service 
or  otherwise  paroled  in  accordance  with 
§212.5  of  this  chapter.  However, 
pending  the  credible  fear  determination. 
parole  of  an  alien  stowaway  may  be 
permitted  only  when  the  Attorney 
General  determines,  in  the  exercise  of 
discretion,  that  parole  is  required  to 
meet  a  medical  emergency  or  is 
necessary  for  a  legitimate  law 
enforcement  objective. 

(c)  Exception  to  prohibition  on 
removal.  A  motion  to  reopen  or  an  order 
to  remand  accompanied  by  an  asylum 
application  pursuant  to  §  208.4nD)(3)(iii) 
shall  not  stay  execution  of  a  final 
exclusion,  deportation,  or  removal  order 
unless  such  stay  is  specifically  granted 
by  the  Board  of  Immigration  Appeals  or 
the  immigration  judge  having 
jurisdiction  over  the  motion. 

$  206.6    Disclosure  to  ttilrd  parties. 

(a)  Information  contained  in  or 
pertaining  to  any  asylum  application 
shall  not  be  disclosed  without  the 
written  consent  of  the  apphcant.  except 
as  permitted  by  this  section  or  at  the 
discretion  of  the  Attorney  General. 

(b)  The  confidentiality  of  other 
records  kept  by  the  Service  that  indicate 
that  a  specific  alien  has  applied  for 
asylum  shall  also  be  protected  from 
disclosure.  The  Service  will  coordinate 
with  the  Department  of  State  to  ensure 
that  the  confidentially  of  these  records 
is  maintained  if  they  are  transmitted  to 
Department  of  State  offices  in  other 
countries. 

(c)  This  section  shall  not  apply  to  anv 
disclosure  to; 

(1)  Any  United  States  Government 
official  or  contractor  having  a  need  to 
examine  information  in  connection 
with; 

(i)  The  adjudication  of  asylum 
applications; 

(ii)  The  defense  of  any  legal  action 
arising  from  the  adjudication  of  or 
failure  to  adjudicate  the  asylum 
application: 

(iii)  The  defense  of  any  legal  action  of 
which  the  asylum  application  is  a  part; 
or 

(iv)  Any  United  Slates  Government 
investigation  concerning  any  criminal  or 
civil  matter;  or 

(2)  Any  Federal,  state,  or  local  court 
in  the  United  States  considering  any 
legal  action: 

(i)  Arising  from  the  adjudication  of  or 
failure  to  adjudicate  the  asylum 
application;  or 

(ii)  Arising  from  the  proceedings  of 
which  the  asylum  application  is  a  pari. 


§  208.7    Employment  authorization. 

(a)  Application  and  approval.  (1) 
Subject  to  the  restrictions  contained  in 
sections  236(a)  and  208(d)  of  the  Act,  an 
applicant  for  asylum  who  is  not  an 
aggravated  felon  shall  be  eligible 
pursuant  to  §§  274a. 12(c)(8)  and 
274a. 13(a)  of  this  chapter  to  submit  a 
Form  1-765.  Application  for 
Employment  Authorization.  The 
application  shall  be  submitted  no  earlier 
than  150  days  after  the  date  on  which 
a  complete  asylum  application 
submitted  in  accordance  with  §§  208.3 
and  208  4  has  been  received   If  an 
asylum  application  has  been  returned  as 
incomplete  in  accordance  with 
§  208.3(c)(3),  the  150-day  period  will 
commence  upon  receipt  by  the  Service 
of  a  complete  asylum  application.  An 
applicant  whose  asylum  application  has 
been  denied  by  an  asylum  officer  or  by 
an  immigration  judge  within  the  150- 
day  period  shall  not  be  eligible  to  apply 
for  employment  authorization.  If  an 
asylum  application  is  denied  prior  to  a 
decision  on  the  application  for 
employment  authorization,  the 
application  for  employment 
authorization  shall  be  denied.  If  the 
asylum  applic;ation  is  not  so  denied,  the 
Service  shall  have  30  days  from  the  date 
of  filing  of  the  Form  1-765  tn  grant  or 
deny  that  application,  except  that  no 
employment  authorization  shall  be 
issued  to  an  asylum  applicant  prior  to 
the  expiration  of  the  180-day  period 
following  the  filing  of  the  asylum 
application  filed  on  or  after  April  1, 
1997. 

(2)  Employment  authorization 
pursuant  to  §  274a. 12(c)(8)  of  this 
chapter  may  not  be  granted  to  an  afien 
who  fails  to  appear  for  a  scheduled 
interview  before  an  asylum  officer  or  a 
hearing  before  an  immigration  judge, 
unless  the  applicant  demonstrates  that 
the  failure  to  appear  was  the  result  of 
exceptional  circumstances. 

(3)  The  time  periods  within  which  the 
alien  may  not  apply  for  employment 
authorization  and  within  which  the 
Service  must  respond  to  any  such 
application  and  within  which  the 
asylum  application  must  be  adjudicated 
pursuant  to  section  208(d)(5)(A)(iii)  of 
the  Act  shall  begin  when  the  alien  has 
filed  a  complete  asylum  application  in 
accordance  with  §§208.3  and  208.4. 
.\ny  delay  requested  or  caused  by  the 
applicant  shall  not  be  counted  as  part  of 
these  time  periods  Such  time  periods 
also  shall  be  extended  by  the  equivalent 
of  the  time  between  issuance  of  a 
request  for  evidence  under  §  103.2(b)(8) 
of  this  chapter  and  the  receipt  of  the 
applicant's  response  to  such  request. 

(4)  The  provisions  of  paragraphs  (a) 
(1)  through  (3)  of  this  section  apply  to 


applications  for  asylum  filed  on  or  after 
January  4,  1995. 

fb)  Renewal  and  termination. 
Employment  authorization  shall  be 
renewable,  in  increments  to  be 
determined  by  the  Commissioner,  for 
the  continuous  period  of  time  necessary 
for  the  asylum  officer  or  immigration 
judge  to  decide  the  asylum  application 
and.  if  necessary,  for  completion  of  any 
administrative  or  judicial  review. 

(1)  If  the  asylum  application  is  denied 
by  the  asylum  officer,  the  employment 
authorization  shall  terminate  at  the 
expiration  of  the  employment 
authorization  document  or  60  days  after 
the  denial  of  asylum,  whichever  is 
longer. 

(2)  If  the  application  is  denied  by  the 
immigration  judge,  the  Board  of 
Immigration  Appeals,  or  a  Federal  court, 
the  employment  authorization 
terminates  upon  the  expiration  of  the 
employment  authorization  document, 
unless  the  applicant  has  filed  an 
appropriate  request  for  administrative  or 
judicial  review. 

(c)  Supporting  evidence  for  renewal  of 
employment  authorization.  In  order  for 
employment  authorization  to  be 
renewed  under  this  section,  the  alien 
must  provide  the  Service  (in  accordance 
with  the  instructions  on  or  attached  to 
the  employment  authorization 
application)  with  a  Form  1-765,  the 
required  fee  (unless  waived  in 
accordance  with  §  103.7(c)  of  this 
chapter),  and  (if  apphcable)  proof  that 
he  or  she  has  continued  to  pursue  his 
or  her  asylum  application  before  an 
immigration  judge  or  sought 
administrative  or  judicial  review.  For 
purposes  of  employment  authorization, 
pursuit  of  an  asylum  application  is 
established  by  presenting  to  the  Service 
one  of  the  following,  depending  on  the 
stage  of  the  alien's  immigration 
proceedings: 

(1)  If  the  alien's  case  is  pending  in 
proceedings  before  the  immigration 
judge,  and  the  alien  wishes  to  continue 
to  pursue  his  or  her  asylum  application, 
a  copy  of  any  asylum  denial,  referral 
notice,  or  charging  document  placing 
the  alien  in  such  proceedings; 

(2)  If  the  immigration  judge  has 
denied  asylum,  a  copy  of  the  document 
issued  by  the  Board  of  Immigration 
Appeals  to  show  that  a  timely  appeal 
has  been  filed  from  a  denial  of  the 
asylum  application  by  the  immigration 
judge;  or 

(3)  If  the  Board  of  Immigration 
Appeals  has  dismissed  the  alien's 
appeal  of  a  denial  of  asylum,  or 
sustained  an  appeal  by  the  Service  of  a 
grant  of  asylum,  a  copy  of  the  petition 
for  judicial  review  or  for  habeas  corpus 
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pursuant  to  section  242  of  the  Act,  date 
stamped  by  the  appropriate  court. 

(d)  In  order  for  employment 
authorization  to  be  renewed  before  its 
expiration,  the  application  for  renewal 
must  be  received  by  the  Service  90  days 
prior  to  expiration  of  the  employment 
authorization. 

§  208.8    Limitations  on  travel  outside  the 
United  States. 

(a)  An  applicant  who  leaves  the 
United  States  without  first  obtaining 
advance  parole  under  §  212.5(e)  of  this 
chapter  shall  be  presumed  to  have 
abandoned  his  or  her  apphcation  under 
this  section. 

(b)  An  applicant  who  leaves  the 
United  States  pursuant  to  advance 
parole  under  §  212.5(e)  of  this  chapter 
and  returns  to  the  country  of  claimed 
persecution  shall  be  presumed  to  have 
abandoned  his  or  her  application, 
unless  the  applicant  is  able  to  establish 
compelling  reasons  for  such  return. 

%  206.9    Procedure  for  interview  before  an 
asylum  officer. 

(a)  The  Service  shall  adjudicate  the 
claim  of  each  asylum  appUcant  whose 
application  is  complete  within  the 
meaning  of  §  208.3(c)(3)  and  is  within 
the  jurisdiction  of  the  Service. 

(b)  The  asylum  officer  shall  conduct 
the  interview  in  a  nonadversarial 
manner  and,  except  at  the  request  of  the 
applicant,  separate  and  apart  from  the 
general  public.  The  purpose  of  the 
interview  shall  be  to  elicit  all  relevant 
and  useful  information  bearing  on  the 
applicant's  eUgibility  for  asylum.  At  the 
time  of  the  interview,  the  appUcant 
must  provide  complete  information 
regarding  his  or  her  identity,  including 
name,  date  and  place  of  birth,  and 
nationality,  and  may  be  required  to 
register  this  identity  electronically  or 
through  any  other  means  designated  by 
the  Attorney  General.  The  applicant 
may  have  counsel  or  a  representative 
present,  may  present  witnesses,  and 
may  submit  affidavits  of  witnesses  and 
other  evidence. 

(c)  The  asylum  officer  shall  have 
authority  to  administer  oaths,  verify  the 
identity  of  the  applicant  (including 
through  the  use  of  electronic  means), 
verify  the  identity  of  any  interpreter, 
present  and  receive  evidence,  and 
question  the  appUcant  and  any 
witnesses. 

(d)  Upon  completion  of  the  interview, 
the  applicant  or  the  applicant's 
representative  shall  have  an  opportunity 
to  make  a  statement  or  comment  on  the 
evidence  presented.  The  asylum  officer 
may,  in  his  or  her  discretion,  Umit  the 
length  of  such  statement  or  comment 
and  may  require  their  submission  in 


writing.  Upon  completion  of  the 
interview,  the  applicant  shall  be 
informed  that  he  or  she  must  appear  in 
person  to  receive  and  to  acknowledge 
receipt  of  the  decision  of  the  asylum 
officer  and  any  other  accompanying 
material  at  a  time  and  place  designated 
by  the  asylum  officer,  except  as 
otherwise  provided  by  the  asylum 
officer.  An  applicant's  failure  to  appear 
to  receive  and  acknowledge  receipt  of 
the  decision  shall  be  treated  as  delay 
caused  by  the  applicant  for  purposes  of 
§  208.7(a)(3)  and  shall  extend  the  period 
within  which  the  appUcant  may  not 
apply  for  employment  authorization  by 
the  number  of  days  until  the  appUcant 
does  appear  to  receive  and  acknowledge 
receipt  of  the  decision  or  until  the 
appUcant  appears  before  an  immigration 
judge  in  response  to  the  issuance  of  a 
charging  document  under  §  208.14(b). 

(e)  The  asylum  officer  shall  consider 
evidence  submitted  by  the  appUcant 
together  with  his  or  her  asylum 
apphcation,  as  well  as  any  evidence 
submitted  by  the  appUcant  before  or  at 
the  interview.  As  a  matter  of  discretion, 
the  asylum  officer  may  grant  the 
appUcant  a  brief  extension  of  time 
following  an  interview  during  which  the 
applicant  may  submit  additional 
evidence.  Any  such  extension  shall 
extend  by  an  equivalent  time  the 
periods  specified  by  §  208.7  for  the 
filing  and  adjudication  of  any 
employment  authorization  apphcation. 

(n  The  asylum  appUcation,  all 
supporting  information  provided  by  the 
applicant,  any  comments  submitted  by 
the  Department  of  State  or  by  the 
Service,  and  any  other  information 
specific  to  the  appUcant 's  case  and 
considered  by  the  asylum  officer  shall 
comprise  the  record. 

(gj  An  appUcant  imable  to  proceed 
with  the  interview  in  English  must 
provide,  at  no  expense  to  the  Service,  a 
competent  interpreter  fluent  in  both 
English  and  the  applicant's  native 
language.  The  interpreter  must  be  at 
least  18  years  of  age.  Neither  the 
applicant's  attorney  or  representative  of 
record,  a  witness  testifying  on  the 
appUcant's  behalf,  nor  a  representative 
or  employee  of  the  applicant's  country 
of  nationaUty.  or  if  stateless,  country  of 
last  habitual  residence,  may  serve  as  the 
applicant's  interpreter.  Failure  without 
good  cause  to  comply  vdth  this 
paragraph  may  be  considered  a  failure 
without  good  cause  to  appear  for  the 
interview  for  purposes  of  §  208.10. 

§  208.10    Failure  to  appear  at  an  Interview 
before  an  asylum  officer. 

Failure  to  appear  for  a  scheduled 
interview  without  prior  authorization 
may  result  in  dismissal  of  the 


application,  waiver  of  the  right  to  an 
interview,  or  denial  of  any  application 
for  an  employment  authorization 
document.  Failure  to  appear  shall  be 
excused  if  the  notice  of  the  interview 
was  not  mailed  to  the  applicant's 
current  address  and  such  address  had 
been  provided  to  the  Office  of 
hitemational  Affairs  by  the  applicant 
prior  to  the  date  of  maiUng  in 
accordance  with  section  265  of  the  Act 
and  regulations  promulgated 
thereunder,  unless  the  asylum  officer 
determines  that  the  applicant  received 
reasonable  notice  of  the  interview. 
Failure  to  appear  will  be  excused  if  the 
appUcant  demonstrates  that  such  failure 
was  the  result  of  exceptional 
circumstances. 


§206.11 
of  State. 


Comments  from  tfte  Department 


(a)  The  Service  shall  forward  to  the 
Department  of  State  a  copy  of  each 
completed  appUcation  it  receives.  At  its 
option,  the  Department  of  State  may 
provide  detailed  country  conditions 
information  relevant  to  eUgibiUty  for 
asylimi  or  withholding  of  removal. 

(b)  At  its  option,  the  Department  of 
State  may  also  provide: 

(1)  An  assessment  of  the  accuracy  of 
the  applicant's  assertions  about 
conditions  in  his  or  her  country  of 
nationaUty  or  habitual  residence  and  his 
or  her  particular  situation; 

(2)  Information  about  whether  persons 
who  are  similarly  situated  to  the 
applicant  are  persecuted  in  his  or  her 
country  of  nationaUty  or  habitual 
residence  and  the  frequency  of  such 
persecution;  or 

(3)  Such  other  information  as  it  deems 
relevant. 

(c)  Asylum  officers  and  immigration 
judges  may  request  specific  comments 
from  the  Department  of  State  regarding 
individual  cases  or  types  of  claims 
under  consideration,  or  such  other 
information  as  they  deem  appropriate. 

(d)  Any  such  comments  received 
pursuant  to  paragraphs  (b)  and  (c)  of 
this  section  shaU  be  made  part  of  the 
record.  Unless  the  comments  are 
classified  under  the  applicable 
Executive  Order,  the  appUcant  shall  be 
provided  an  opportunity  to  review  and 
respond  to  such  comments  prior  to  the 
issuance  of  any  decision  to  deny  the 
appUcation. 

%  206.1 2    Reliance  on  Information  compiled 
by  other  sources. 

(a)  In  deciding  an  asylum  appUcation, 
or  whether  the  aUen  has  a  credible  fear 
of  persecution  pursuant  to  section 
235(b)(1)(B)  of  the  Act,  the  asylum 
officer  may  rely  on  material  provided  by 
the  Department  of  State,  the  Office  of 


466 


Federal  Register  /  Vol.  62.  No.  2  /  Friday.  January  3,  1997  /  Proposed  Rules 


International  Affairs,  other  Service 
offices,  or  other  credible  sources,  such 
as  international  organizations,  private 
voluntary  agencies,  news  organizations, 
gr  academic  institutions. 

(b)  Nothing  in  this  part  shall  be 
construed  to  entitle  the  applicant  to 
conduct  discovery  directed  toward  the 
records,  officers,  agents,  or  employees  of 
the  Service,  the  Department  of  Justice, 
or  the  Department  of  State. 

$208.13    EstabNshIng asylum  sllgiMlity. 

(a)  Burden  of  proof.  The  biu'den  of 
proof  is  on  the  applicant  for  asylum  to 
establish  that  he  or  she  is  a  refugee  as 
defined  in  section  101(a)(42)  of  the  Act. 
The  testimony  of  the  applicant,  if 
credible,  may  be  sufficient  to  sustain  the 
burden  of  proof  without  corroboration. 
The  feet  that  the  applicant  previously 
established  a  credible  fear  of 
persecution  for  purposes  of  section 
235(b)(1)(B)  of  the  Act  does  not  relieve 
the  alien  of  the  additional  burden  of 
establishing  eligibility  for  asylum. 

(b)  Persecution.  The  applicant  may 
qualify  as  a  refugee  either  because  he  or 
she  has  suffered  actual  past  persecution 
or  because  he  or  she  has  a  well-founded 
fear  of  future  persecution. 

(1)  Past  persecution.  An  appUcant 
shall  be  found  to  be  a  refugee  on  the 
basis  of  past  persecution  if  he  or  she  can 
establish  that  he  or  she  has  suffered 
persecution  in  the  past  in  his  or  her 
coimtry  of  nationality  or  last  habitual 
residence  on  account  of  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion,  and 
that  he  or  she  is  unable  or  unwilling  to 
return  to  or  avail  himself  or  herself  of 
the  protection  of  that  country  owing  to 
such  persecution. 

(i)  If  it  is  determined  that  the 
appUcant  has  established  past 
persecution,  he  or  she  shall  be 
presumed  also  to  have  a  well-founded 
fear  of  persecution  unless  a 
preponderance  of  the  evidence 
establishes  that  since  the  time  the 
persecution  occiured  conditions  in  the 
applicant's  counli-y  of  nationality  or  last 
habitual  residence  have  changed  to  such 
an  extent  that  the  applicant  no  longer 
has  a  well-founded  fear  of  being 
[)ersecuted  if  he  or  she  were  to  return. 

(ii)  An  application  for  asylum  shall  be 
denied  if  the  applicant  establishes  past 
persecution  under  this  paragraph  but  it 
is  also  determined  that  he  or  she  does 
not  have  a  well-founded  fear  of  future 
persecution  under  paragraph  (b)(2)  of 
this  section,  unless  it  is  determined  that 
the  applicant  has  demonstrated 
compeUing  reasons  for  being  unwilUng 
to  return  to  his  or  her  country  of 
nationahty  or  last  habitual  residence 
arising  out  of  the  severity  of  the  past 


persecution.  If  the  applicant 
demonstrates  such  compelling  reasons, 
he  or  she  may  be  granted  asylum  unless 
such  a  grant  is  barred  by  paragraph  (c) 
of  this  section. 

(2)  Well-founded  fear  of  persecution. 
An  applicant  shall  be  found  to  have  a 
well-founded  fear  of  persecution  if  he  or 
she  can  establish  first,  that  he  or  she  has 
a  fear  of  persecution  in  his  or  her 
country  of  nationality  or  last  habitual 
residence  on  account  of  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion; 
second,  that  there  is  a  reasonable 
possibihty  of  actually  suffering  such 
persecution  if  he  or  she  were  to  return 
to  that  country,  and  third,  that  he  or  she 
is  unable  or  unwilling  to  return  to  or 
avail  himself  or  herself  of  the  protection 
of  that  country  because  of  such  fear.  In 
evaluating  whether  the  applicant  has 
sustained  his  or  her  burden  of  proving 
that  he  or  she  has  a  well-founded  fear 
of  persecution,  the  asylum  officer  or 
inunigration  judge  shall  not  require  the 
applicant  to  provide  evidence  that  he  or 
she  would  be  singled  out  individually 
for  persecution  if: 

(i)  The  applicant  estabUshes  that  there 
is  a  pattern  or  practice  in  his  or  her 
country  of  nationality  or  last  habitual 
residence  of  persecution  of  a  group  of 
persons  similarly  situated  to  the 
applicant  on  account  of  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion;  and 

(ii)  Tne  applicant  establishes  his  or 
her  own  inclusion  in  and  identification 
with  such  group  of  persons  such  that  his 
or  her  fear  of  persecution  upon  retiun  is 
reasonable. 

(c)  Mandatory  denials.  (1) 
Applications  filed  on  or  after  April  1, 
1997.  For  appUcations  filed  on  or  after 
April  1, 1997,  an  applicant  shall  not 
qualify  for  asylum  if  section  208(a)(2)  or 
208(b)(2)  of  the  Act  applies  to  the 
applicant.  If  the  evidence  indicates  that 
the  appUcant  may  be  ineligible  under 
section  208(a)(2)  of  the  Act  to  apply  for 
asylum,  or  under  section  208(b)(2)  of  the 
Act  to  be  granted  asyliun,  the  applicant 
shall  have  the  burden  of  proving  by  a 
preponderance  of  the  evidence,  or  in  the 
case  of  an  alien  described  in  section 
208(a)(2)(B)  of  the  Act  by  clear  and 
convincing  evidence,  that  he  or  she  is 
eligible. 

(2]  Applications  filed  before  April  1 , 
1997.  An  immigration  judge  or  asylum 
officer  shall  not  grant  asyliun  to  any 
applicant  who  filed  his  or  her 
application  before  April  1, 1997,  if  the 
alien: 

(i)  Having  been  convicted  by  a  final 
judgment  of  a  particularly  serious  crime 
in  the  United  States,  constitutes  a 
danger  to  the  community; 


(ii)  Has  been  firmly  resettled  within 
the  meaning  of  §  208.15; 

(iii)  Can  reasonably  be  regarded  as  a 
danger  to  the  security  of  the  United 
States; 

(iv)  Has  been  convicted  of  an 
aggravated  felony,  as  defined  in  section 
101(a)(43)oftheAct;or 

(v)  Ordered,  incited,  assisted,  or 
otherwise  participated  in  the 
persecution  of  any  person  on  accoimt  of 
race,  religion,  nationality,  membership 
in  a  particular  social  group,  or  political 
opinion.  If  the  evidence  indicates  that 
one  of  the  above  grounds  apply  to  the 
applicant,  he  or  she  shall  have  the 
burden  of  proving  by  a  preponderance 
of  the  evidence  that  he  or  she  did  not 
so  act. 

(d)  Discretionary  denial.  An  asyliun 
appUcation  may  be  denied  in  the 
discretion  of  the  Attorney  General  if  the 
alien  can  be  removed  to  a  third  country 
which  has  offered  resettlement  and  in 
which  the  alien  would  not  face  harm  or 
persecution. 

§206.14    Approval,  denial,  or  referral  of 
application. 

(a)  By  an  immigration  judge.  Unless 
otherwise  prohibited  in  §  208.13(c),  an 
inunigration  judge  may  grant  or  deny 
asylum  in  the  exercise  of  discretion  to 
an  applicant  who  qualifies  as  a  refugee 
under  section  101(a)(42)  of  the  Act. 

(b)  By  an  asylum  officer.  Unless 
otherwise  prohibited  in  §  208.13(c): 

(1)  An  asylum  officer  may  grant 
asylum  in  the  exercise  of  discretion  to 
an  applicant  who  qualifies  as  a  refugee 
under  section  101(a)(42)  of  the  Act. 

(2)  If  the  alien  appears  to  be 
deportable,  excludable  or  removable 
under  section  240  of  the  Act,  the  asylum 
officer  shall  either  grant  asylum  or  refer 
the  application  to  an  immigration  judge 
for  adjudication  in  deportation, 
exclusion,  or  removal  proceedings.  An 
asylum  officer  may  refer  such  an 
apphcation  after  an  interview 
conducted  in  accordance  wath  §  208.9  or 
if,  in  accordance  with  §  208.10,  the 
applicant  is  deemed  to  have  waived  his 
or  her  right  to  an  interview. 

(3)  If  the  applicant  is  maintaining 
valid  nonimmigrant  status  at  the  time 
the  application  is  decided,  the  asylum 
officer  may  grant  or  deny  asylum, 
except  in  the  case  of  an  applicant 
described  in  §  208.2(b)(1). 

(c)  Applicability  of  §  103.2(b)  of  this 
chapter.  No  application  for  asylum  or 
vtrithholding  of  deportation  shall  be 
subject  to  denial  pursuant  to  §  103.2(b) 
of  this  chapter. 

(d)  Duration.  If  the  alien's  asylum 
application  is  granted,  the  grant  will  be 
effective  for  an  indefinite  period,  subject 
to  termination  as  provided  in  §  208.22. 
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§206.15    Definition  of  "flrm  rMettteiTMnL" 

An  alien  is  considered  to  be  finnly 
resettled  if,  prior  to  arrival  in  the  United 
States,  he  entered  into  another  nation 
with,  or  while  in  that  nation  received, 
an  offer  of  permanent  resident  statiis, 
citizenship,  or  some  other  type  of 
permanent  resettlement  unless  he 
estabUshes: 

(a)  That  his  entry  into  that  nation  was 
a  necessary  consequence  of  his  flight 
from  persecution,  that  he  remained  in 
that  nation  only  as  long  as  was 
necessary  to  arrange  onward  travel,  and 
that  he  did  not  establish  significant  ties 
in  that  nation;  or 

(b)  That  the  conditions  of  his 
residence  in  that  nation  were  so 
substantially  and  consciously  restricted 
by  the  authority  of  the  country  of  refuge 
that  he  was  not  in  fact  resettled.  In 
making  his  determination,  the  Asylum 
Officer  or  Immigration  Judge  shall 
consider  the  conditions  imder  which 
other  residents  of  the  country  Uve,  the 
type  of  housing  made  available  to  the 
refugee,  whether  permanent  or 
temporary,  the  types  and  extent  of 
employment  available  to  the  refugee, 
and  the  extent  to  which  the  refugee 
received  permission  to  hold  property 
and  to  enjoy  other  rights  and  privileges, 
such  as  travel  dociunentation  including 
a  right  of  entry  or  reentry,  education, 
pubUc  reUef.  or  naturahzation. 
ordinarily  available  to  others  resident  in 
the  country. 

§208.16    Withholding  of  removal. 

(a)  Consideration  of  application  for 
withholding  of  removal.  An  asylum 
officer  shall  not  decide  whether  the 
exclusion,  deportation,  or  removal  of  an 
alien  to  a  country  where  the  alien's  life 
or  freedom  would  be  threatened  must  be 
withheld,  except  in  the  case  of  an  ahen 
who  is  otherwise  eUgible  for  asylum  but 
is  precluded  from  being  granted  such 
status  due  solely  to  section  207(8)(5]  of 
the  Act.  In  exclusion,  deportation,  or 
removal  proceedings,  an  immigration 
judge  may  adjudicate  both  an  asylum 
claim  and  a  request  for  withholding  of 
removal  whether  or  not  asylum  is 
granted. 

(b)  Eligibility  for  withholding  of 
removal;  burden  of  proof  The  burden  of 
proof  is  on  the  applicant  for 
withholding  of  removal  to  estabUsh  that 
his  or  her  Ufe  or  freedom  would  be 
threatened  in  the  proposed  country  of 
removal  on  account  of  race,  religion, 
nationahty,  membership  in  a  particular 
social  group,  or  politick  opinion.  The 
testimony  of  the  appUcant,  if  credible, 
may  be  sufficient  to  sustain  the  burden 
of  proof  without  corroboration.  The 
evidence  shall  be  evaluated  as  follows: 


(1)  The  apphcant's  life  or  freedom 
shall  be  found  to  be  threatened  if  it  is 
more  likely  than  not  that  he  or  she 
would  be  persecuted  on  account  of  race, 
religion,  nationality,  membership  in  a 
particular  social  group,  or  political 
opinion. 

(2)  If  the  applicant  is  determined  to 
have  suffered  persecution  in  the  past 
such  that  his  or  her  Ufe  or  freedom  was 
threatened  in  the  proposed  country  of 
removal  on  account  of  race,  rehgion, 
nationahty,  membership  in  a  particular 
social  group,  or  poUtical  opinion,  it 
shall  be  presumed  that  his  or  her  life  or 
freedom  would  be  threatened  on  return 
to  that  country  unless  a  preponderance 
of  the  evidence  establishes  that 
conditions  in  the  country  have  changed 
to  such  an  extent  that  it  is  no  longer 
more  likely  than  not  that  the  applicant 
would  be  so  persecuted  there. 

(3)  In  evaluating  whether  the 
applicant  has  sustained  the  burden  of 
proving  that  his  or  her  life  or  freedom 
would  be  threatened  in  a  particular 
country  on  accoimt  of  race,  reUgion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion,  the 
asylum  officer  or  immigration  judge 
shall  not  require  the  appUcant  to 
provide  evidence  that  he  or  she  would 
be  singled  out  individually  for  such 
persecution  if: 

(i)  The  appUcant  estabUshes  that  there 
is  a  pattern  or  practice  in  the  country  of 
proposed  removal  of  persecution  of  a 
group  of  persons  similarly  situated  to 
the  appUcant  on  account  of  race, 
reUgion,  nationahty,  membership  in  a 
particular  social  group,  or  poUtical 
opinion;  and 

(u)  The  appUcant  establishes  his  or 
her  own  inclusion  in  and  identification 
with  such  group  of  persons  such  that  it 
is  more  likely  than  not  that  his  or  her 
Ufe  or  freedom  would  be  threatened 
upon  return. 

(c)  Approval  or  denial  of  application. 
(1)  General.  Subject  to  paragraphs  (c)(2) 
and  (c)(3)  of  this  section,  an  appUcaUon 
for  withholding  of  deportation  or 
removal  to  a  country  of  proposed 
removal  shall  be  granted  if  the 
applicant's  eUgibility  for  withholding  is 
established  pursuant  to  paragraph  (b)  of 
this  section. 

(2)  Mandatory  denials.  Except  as 
provided  in  paragraph  (c)(3)  of  this 
section,  an  appUcation  for  withholding 
of  removal  shall  be  denied  if  the 
appUcant  falls  within  section 
241(b)(3)(B)  of  the  Act  or,  for 
appUcations  for  withholding  of 
deportation  adjudicated  in  proceedings 
commenced  prior  to  April  1, 1997, 
within  section  243(h)(2)  of  the  Act  as  it 
appeared  prior  to  that  date.  For 
purposes  of  section  241(b)(3)(B)(ii)  of 


the  Act,  or  section  243(h)(2)(B)  of  the 
Act  as  it  appeared  prior  to  April  1,  1997, 
an  aUen  who  has  been  convicted  of  a 
particularly  serious  crime  shaU  be 
considered  to  constitute  a  danger  to  the 
community.  If  the  evidence  indicates 
the  applicabiUty  of  one  or  more  of  the 
grounds  for  denial  enumerated  in  the 
Act,  the  appUcant  shall  have  the  burden 
of  proving  by  a  preponderance  of  the 
evidence  that  such  grounds  do  not 
apoly. 

(3)  Exception  to  the  prohibition  on 
withholding  of  deportation  in  certain 
cases.  Section  243(h)(3)  of  the  Act,  as 
added  by  section  413  of  Pub.  L.  104- 
132,  shall  apply  only  to  appUcations 
adjudicated  in  proceedings  commenced 
before  April  1.  1997.  and  in  which  final 
action  had  not  been  taken  before  April 
24,  1996.  The  discretion  permitted  by 
that  section  to  override  section  243(h)(2) 
shall  be  exercised  only  in  the  case  of  an 
appUcant  convicted  of  an  aggravated 
felony  (or  felonies)  where  he  or  she  was 
sentenced  to  an  aggregate  term  of 
imprisonment  of  less  than  5  years  and 
the  immigration  judge  determines  on  an 
individual  basis  that  the  crime  (or 
crimes)  of  which  the  appUcant  was 
convicted  does  not  constitute  a 
partici  larly  serious  crime.  Except  in  the 
cases  ipecified  in  this  paragraph,  the 
grounds  for  denial  of  withholding  of 
deportation  in  section  243(h)(2)  of  the 
Act  as  it  app>eared  prior  to  April  1, 1997. 
shall  be  deemed  to  comply  with  the 
1967  Protocol  Relating  to  the  Status  of 
Refugees. 

(d)  Reconsideration  of  discretionary 
denial  of  asylum.  In  the  event  that  an 
appUcant  is  denied  asylum  solely  in  the 
exercise  of  discretion,  and  the  appUcant 
is  subsequently  granted  withholding  of 
deportation  or  removal  under  this 
section,  thereby  effectively  precluding 
admission  of  the  applicant's  spouse  or 
minor  children  following  to  join  him  or 
her,  the  denial  of  asylum  shall  be 
reconsidered.  Factors  to  be  considered 
will  include  the  reasons  for  the  denial 
and  reasonable  alternatives  available  to 
the  appUcant  such  as  reunification  with 
his  or  her  spouse  or  minor  children  in 
a  third  country. 

§206.17    Decisions. 

The  decision  of  an  asylum  officer  to 
grant  or  to  deny  asylum  or  withholding 
of  removal,  or  to  refer  an  asylum 
appUcation  in  accordance  with 
§  208.14(b),  shall  be  communicated  in 
writing  to  the  applicant.  Notices  of 
decisions  to  grant  or  deny  asylum  by 
asylum  officers  shaU  generally  be  served 
in  person  unless,  in  the  discretion  of  the 
asylum  office  director,  routine  service 
by  mail  is  appropriate.  A  letter 
communicating  denial  of  the 
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application  shall  state  the  basis  for 
denial  of  the  asylum  application.  The 
letter  also  shall  contain  an  assessment  of 
the  appUcant's  credibility,  unless  the 
denial  is  the  result  of  the  applicant's 
conviction  of  an  aggravated  felony. 
Pursuant  to  §  208.9(d),  an  applicant 
must  appear  in  person  to  receive  and  to 
acknowledge  receipt  of  the  decision. 

i  208.18    Dctennining  If  an  asylum 
appilcatkMi  Is  fiivotous. 

For  applications  filed  on  or  after  April 
1, 1997,  an  applicant  is  subject  to  the 
provisions  of  section  208(d)(6)  of  the 
Act  only  if  a  final  order  by  an 
immigration  judge  or  the  Board  of 
Immigration  Appeals  specifically  finds 
that  the  alien  knowingly  filed  a 
frivolous  asylum  application.  An 
asylum  application  is  frivolous  if  it  is 
fabricated  or  is  brought  for  an  improper 
purpose.  Such  finding  shall  only  be 
made  if  the  immigration  judge  or  the 
Board  is  satisfied  that  the  appUcant, 
diuing  the  couj^e  of  the  proceedings, 
has  had  sufficient  opportimity  to 
account  for  any  discrepancies  or 
implausible  aspects  of  the  claim. 

1208.19    [RsMrvsd] 

f208J0    EWsct  on  SKctusten,  dspoilatton 
■nd  removal  procsMtlngs. 

(a)  An  alien  who  has  been  granted 
asylum  may  not  be  deported  or  removed 
imless  his  or  her  asylum  status  is 
terminated  pursuant  to  §  208.22.  An 
alien  in  exclusion,  deportation,  or 
removal  proceedings  who  is  granted 
withholding  of  removal  or  deportation 
may  not  be  deported  or  removed  to  the 
coimtry  to  which  his  or  her  deportation 
or  removal  is  ordered  withheld  unless 
the  withholding  order  is  terminated 
pursuant  to  §  208.22. 

(b)  When  an  alien's  asylum  status  or 
withholding  of  removal  or  deportation 
is  terminated  under  this  chapter,  the 
Service  shall  initiate  removal 
proceedings  under  section  235  or  240  of 
the  Act,  as  appropriate,  if  the  alien  is 
not  already  in  exclusion,  deportation,  or 
removal  proceedings.  Removal 
proceedings  may  also  be  in  conjimction 
with  a  termination  hearing  scheduled 
under  §  208.22(e). 

§208.21    Rastoration  of  status. 

An  alien  who  was  maintaining  his  or 
her  nonimmigrant  status  at  the  time  of 
filing  an  asylum  application  and  has 
such  application  denied  may  continue 
in  or  be  restored  to  that  status,  if  it  has 
not  expired. 

§  208.22    Tarminatlon  of  asylum  or 
wIthhoMing  of  removal  or  deportation. 

(a)  Termination  of  asylum  by  the 
Service.  Except  as  provided  in 


paragraph  (e)  of  this  section,  an  asylum 
officer  may  terminate  a  grant  of  asylum 
made  under  the  jiuisdiction  of  an 
asylum  officer  or  a  district  director  if 
following  an  interview,  the  asylum 
officer  determines  that: 

(1)  There  is  a  showing  of  fraud  in  the 
alien's  application  such  that  he  or  she 
was  not  eligible  for  asylum  at  the  time 
it  was  granted; 

(2)  As  to  the  applications  filed  on  or 
after  April  1.  1997.  one  or  more  of  the 
conditions  described  in  section 
208(c)(2)  of  the  Act  exist;  or 

(3)  As  to  applications  filed  before 
April  1.  1997,  the  alien  no  longer  has  a 
well-founded  fear  of  persecution  upon 
return  due  to  a  change  of  country 
conditions  in  the  alien's  country  of 
nationality  or  habitual  residence  or  the 
alien  has  committed  any  act  that  would 
have  been  grounds  for  denial  of  asylum 
under  §  208.14(e)(2). 

(b)  Termination  of  withholding  of 
deportation  or  removal  by  the  Service. 
Except  as  provided  in  paragraph  (e)  of 
this  section,  an  asylum  officer  may 
terminate  a  grant  of  withholding  of 
deportation  or  removal  made  under  the 
jurisdiction  of  an  asylum  officer  or  a 
district  director  if  the  asylum  officer 
determines,  following  an  interview, 
that: 

(1)  The  alien  is  no  longer  entitled  to 
withholding  of  deportation  or  removal 
due  to  a  change  of  conditions  in  the 
counUy  to  which  removal  was  withheld; 

(2)  There  is  a  showing  of  fraud  in  the 
alien's  application  such  that  the  alien 
was  not  eligible  for  withholding  of 
removal  at  the  time  it  was  granted; 

(3)  The  alien  has  committed  any  other 
act  that  would  have  been  grounds  for 
denial  of  withholding  of  removal  under 
section  241(b)(3)(B)  of  the  Act  had  it 
occurred  prior  to  the  grant  of 
withholding  of  removal;  or 

(4)  For  apphcations  filed  in 
proceedings  commenced  before  April  1 , 
1997,  the  alien  has  committed  any  act 
that  would  have  been  grounds  for  denial 
of  withholding  of  deportation  under 
section  243(h)(2)  of  the  Act. 

(c)  Procedure.  Prior  to  the  termination 
of  a  grant  of  asylum  or  withholding  of 
deportation  or  removal,  the  alien  shall 
be  given  notice  of  intent  to  terminate, 
with  the  reasons  therefor,  at  least  30 
days  prior  to  the  interview  specified  in 
paragraph  (a)  of  this  section  before  an 
asylum  officer.  The  alien  shall  be 
provided  the  opportunity  to  present 
evidence  showing  that  he  or  she  is  still 
eligible  for  asylum  or  withholding  of 
deportation  or  removal.  If  the  asylum 
officer  determines  that  the  alien  is  no 
longer  eligible  for  asylum  or 
withholding  of  deportation  or  removal, 
the  alien  shall  be  given  written  notice 


that  asyliun  status  or  withholding  of 
deportation  or  removal  and  any 
employment  authorization  issued 
pursuant  thereto,  are  terminated. 

(d)  Termination  of  derivative  status. 
The  termination  of  asylum  status  for  a 
person  who  was  the  principal  appUcant 
shall  result  in  termination  of  the  asylum 
status  of  a  spouse  or  child  whose  status 
was  based  on  the  asylum  application  of 
the  principal.  Such  termination  shall 
not  preclude  the  spouse  or  child  of  such 
alien  from  separately  asserting  an 
asylum  or  withholding  of  deportation  or 
removal  claim. 

(e)  Termination  of  asylum  or 
withholding  of  deportation  or  removal 
by  the  Executive  Office  for  Immigration 
Review.  An  immigration  judge  or  the 
Board  of  Immigration  Appe^s  may 
reopen  a  case  pureuant  to  §  3.2  or  §  3.23 
of  this  chapter  for  the  purpose  of 
terminating  a  grant  of  asylimi  or 
withholding  of  deportation  or  removal 
made  imder  the  jurisdiction  of  an 
immigration  judge.  In  such  a  reopened 
proceeding,  the  Service  must  establish, 
by  a  preponderance  of  evidence,  one  or 
more  of  the  grounds  set  forth  in 
paragraphs  (a)  or  (b)  of  this  section.  In 
addition,  an  immigration  judge  may 
terminate  a  grant  of  asylum  or 
withholding  of  deportation  or  removal 
made  under  the  jurisdiction  of  the 
Service  at  any  time  after  the  alien  has 
been  provided  a  notice  of  intent  to 
terminate  by  the  Service.  Any 
termination  under  this  paragraph  may 
occur  in  conjimction  with  an  exclusion, 
deportation  or  removal  proceeding. 

ff)  Termination  of  as^um  for  arriving 
aliens.  If  the  Service  determines  that  an 
applicant  for  admission  who  had 
previously  been  granted  asylum  in  the 
United  States  falls  within  conditions  set 
forth  in  section  208(c)(2)  of  the  Act  and 
is  inadmissible,  the  Service  shall  issue 
a  notice  of  intent  to  terminate  asylum 
and  initiate  removal  proceedings  imder 
section  240  of  the  Act.  The  alien  shall 
present  his  or  her  response  to  the  intent 
to  terminate  during  proceedings  before 
the  immigration  judge. 

H  208.23-208.29    [Reserved] 

Subpart  B— Credible  Fear  of 
Persecution 

§  208.30    Credible  fear  determinations 
Involving  stowaways  and  applicants  for 
admission  found  Inadmissible  pursuant  to 
section  212(a)(6)(C)  or  212(a)(7)  of  the  Act 

(a)  Jurisdiction.  The  provisions  of  this 
subpart  apply  to  aliens  subject  to 
sections  235(a)(2)  and  235(b)(1)  of  the 
Act.  Pursuant  to  section  235(b)(1)(B)  of 
the  Act,  the  Service  has  exclusive 
jurisdiction  to  make  credible  fear 
determinations,  and  the  Executive 
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Office  for  Immigration  Review  has 
exclusive  jurisdiction  to  review  such 
determinations.  Except  as  otherwise 
provided  in  this  subpart,  paragraphs  (b) 
through  (e)  of  this  section  are  the 
exclusive  procedures  applicable  to 
credible  fear  interviews,  determinations, 
and  review  under  section  235(b)(1)(B)  of 
the  Act. 

(b)  Interview  and  procedure.  The 
asylum  officer,  as  defined  in  section 
235(b)(1)(E)  of  the  Act,  will  conduct  the 
interview  in  a  nonadversarial  manner 
and  separate  and  apart  from  the  general 
public.  At  the  time  of  the  interview,  the 
alieamay  be  required  to  register  his  or 
her  identity  electronically  or  through 
any  other  means  designated  by  the 
Attorney  General.  The  alien  may  consult 
with  a  person  or  persons  of  the  alien's 
choosing  prior  to  the  interview  or  any 
review  thereof,  and  may  present  other 
evidence  when  available.  Such 
consultation  shall  be  at  no  expense  to 
the  Government  and  shall  not 
unreasonably  delay  the  process.  Any 
person  or  persons  with  whom  the  alien 
chooses  to  consult  may  be  present  at  the 
interview  and  may  be  permitted,  in  the 
discretion  of  the  asylum  officer,  to 
present  a  brief  statement  at  the  end  of 
the  interview.  The  asylum  officer,  in  his 
or  her  discretion,  may  place  reasonable 
limits  on  the  number  of  such  persons 
who  may  be  present  at  the  interview 
and  on  the  length  of  statement  or 
statements  made.  If  the  alien  is  unable 
to  proceed  in  English,  and  if  the  asylum 
officer  is  unable  to  proceed  competently 
in  a  language  chosen  by  the  alien,  the 
asylum  officer  shall  arrange  for  the 
assistance  of  an  interpreter  in 
conducting  the  interview.  The 
interpreter  may  not  be  a  representative 
or  employee  of  the  applicant's  country 
of  nationality  or.  if  the  applicant  is 
stateless,  the  applicant's  countrv'  of  last 
habitual  residence. 

(c)  Authority.  Asylum  officers 
conducting  credible  fear  interviews 
shall  have  the  authorities  described  in 
§  208.9(c). 

(d)  Referral  for  an  asylum  hearing.  If 
an  alien,  other  than  an  alien  stowaway, 
is  foimd  to  have  a  credible  fear  of 
persecution,  the  asylum  officer  will  so 
inform  the  alien,  arrange  for  his  or  her 
detention,  and  issue  a  Form  1-862, 
Notice  to  Appear,  for  full  consideration 
of  the  asylum  claim  in  proceedings 
under  section  240  of  the  Act.  Parole  of 
the  alien  may  only  be  considered  in 
accordance  with  section  212(d)(5)  of  the 
Act  and  §212.5  of  this  chapter.  If  an 
alien  stowaway  is  found  to  have  a 
credible  fear  of  persecution,  the  asylum 
officer  will  so  inform  the  alien,  arrange 
for  his  or  her  detention,  and  issue  a 
Form  1-863,  Notice  to  Referral  to 


Immigration  Judge,  for  full 
consideration  of  the  asylum  claim  in 
proceedings  under  §  208. 2(b)(1). 

(e)  Removal  of  aliens  with  no  credible 
fear  of  persecution.  If  an  alien,  other 
than  an  alien  stowaway,  is  found  not  to 
have  a  credible  fear  of  persecution,  the 
asylum  officer  shall  order  the  alien 
removed  and  issue  a  Form  1-860,  Notice 
and  Order  of  Expedited  Removal.  If  an 
alien  stowaway  is  found  not  to  have  a 
credible  fear  of  persecution,  the  a.syluni 
officer  shall  order  the  alien  removed 
from  the  United  States  in  accordance 
with  section  235(a)(2)  of  the  Act.  The 
asylum  officer  shall  also  advise  the  alien 
of  his  or  her  right  to  request  that  an 
immigration  judge  review  the  negative 
decision. 

(f)  Review  by  imrpigration  judge.  The 
asvlum  officer's  negative  decision 
regaading  credible  fear  shall  be  subject 
to  review  by  an  immigration  judge  upon 
the  applicant's  verbal  or  written  request, 
in  accordance  with  section 
235(b)(l)(B)(iii)(III)  of  the  Act.  If  the 
alien  requests  such  review,  the  asylum 
officer  shall  arrange  for  the  detention  of 
the  alien  and  serve  him  or  her  with  a 
Form  1-863.  Notice  of  Referral  to 
Immigration  Judge.  Copies  of  the  Form 
1-863,  the  asylum  officer's  notes,  and 
other  materials  upon  which  the 
determination  was  based  shall  be 
provided  to  the  immigration  judge  with 
the  negative  determination.  Upon 
review  of  the  asylum  officer's  negative 
credible  fear  determination: 

(1)  If  the  immigration  judge  concurs 
with  the  determination  of  the  asylum 
officer  that  the  alien  does  not  have  a 
credible  fear  of  persecution,  the  case 
shall  be  returned  to  the  Service  for 
removal  of  the  alien. 

(2)  If  the  immigration  judge  finds  that 
the  alien,  other  than  an  alien  stowaway, 
possesses  a  credible  fear  of  persecution, 
the  immigration  judge  shall  vacate  the 
order  of  the  asylum  officer  issued  on 
Form  1-860  and  the  Service  may 
commence  removal  proceedings  under 
section  240  of  the  Act,  during  which 
time  the  afien  may  file  an  asylum 
application  in  accordance  with 
§208.4(b)(3)(i). 

(3)  If  the  immigration  judge  finds  that 
an  alien  stowaway  possesses  a  credible 
fear  of  persecution,  the  alien  shall  be 
allowed  to  file  an  asylum  application 
before  the  immigration  judge  in 
accordance  with  §  208.4(b)(3)(iii).  The 
immigration  judge  shall  decide  the 
asylum  application  as  provided  in  that 
section.  Such  decision  may  be  appealed 
by  either  the  stowaway  or  the  Service  to 
the  Board  of  Immigration  Appeals.  If 
and  when  a  denial  of  the  asylum 
application  becomes  final,  the  alien 
shall  be  removed  from  the  United  States 


in  accordance  with  section  235(a)(2)  of 
the  Act.  If  and  when  an  approval  of  the 
asylum  application  becomes  final,  the 
Service  shall  terminate  removal 
proceedings  under  section  235(a)(2)  of 
the  Act. 

PART  209— ADJUSTMEFfT  OF  STATUS 
OF  REFUGEES  AND  ALIENS 
GRANTED  ASYLUM 

42.  The  authority  citation  for  part  209 
is  revised  to  read  as  follows: 

Authority:  8  ISC.  lUn    1103.  1157  1158, 
1159   1228'  1252,  1282;  8  CFR  part  2, 

§209,1    [Amended] 

43   In  §209.1,  paragraph  (a)(ll  is 
amended  in  the  first  sentence  by 
revising  the  reference  to  '  ,  236,  and 
237  "  to  read  "and  240". 

44,  In  §  209,2,  the  last  sentence  of 
paragraph  (ci  is  revised  to  read  as 
follows: 

§  209.2    Adjustment  of  status  of  atlen 

granted  asylum. 

*         •         •         •         * 

(c)  Applicatinn   '    *    *  If  an  alien  has 
been  placed  in  deportation,  exclusion, 
or  removal  proceedings  under  any 
section  of  this  Act  tas  effective  on  the 
date  such  proceedings  commenced),  the 
application  can  be  filed  and  considered 
onlv  in  those  proceedings. 


PART  211— DOCUMENTARY 
REQUIREMENTS;  IMMIGRANTS; 
WAIVERS 

45  The  authority  citation  for  part  211 
is  revised  to  read  as  follows: 

Authoritv;  8  L'  3,C  1101,  1103   1181    1182. 
1203   1225'  1257,  8  CFK  pari  2, 

46  Part  211  is  revised  to  read  as 
follows: 

Sec, 

211.1  Visas. 

211.2  Passports 

211.3  Expiration  of  immigrant  visas,  reentry 
permits,  refugee  travel  documents,  and 
Forms  1-551 

211  4     Waiver  of  documents  for  returning 

residents, 
2115     .Mien  commuters 

§211.1     Visas. 

la)  General.  Except  as  provided  in 
paragraph  (b)  of  this  section,  each 
arriving  alien  applying  for  admission  (or 
boarding  the  vessel  or  aircraft  on  which 
he  or  she  arrives)  into  the  United  States 
for  lawful  permanent  residence,  or  as  a 
retiu-ning  lawful  permanent  resident, 
shall  present  one  of  the  following: 

(1)  A  valid,  unexpired  immigrant  visa: 

(2)  A  valid,  unexpired  Form  1-551 . 
Alien  Registration  Receipt  Card,  if 
seeking  readmission  after  a  temporary 
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absence  of  less  than  one  year,  or  in  the 
case  of  a  crewmember  regularly  serving 
on  board  a  vessel  or  aircraft  of  United 
States  registry  seeking  readmission  after 
any  iob-connected  absence; 

(3)  A  valid,  unexpired  Form  1-327. 
Permit  to  Reenter  the  United  States; 

(4)  A  valid,  unexpired  Form  1-571. 
Refugee  Travel  Document,  properly 
endorsed  to  reflect  admission  as  a 
lawful  f)ermanent  resident: 

(5)  An  expired  Form  1-551.  Alien 
Registration  Receipt  Card,  accompanied 
by  a  filing  receipt  issued  within  the 
previous  six  months  for  either  a  Form  I- 
751,  Petition  to  Remove  the  Conditions 
on  Residence,  or  Form  1-829,  Petition 
by  Entrepreneur  to  Remove  Conditions, 
if  seeking  admission  or  readmission 
after  a  temporarv'  absence  of  less  than 
one  year; 

(6)  A  Form  1-551,  whether  or  not 
expired,  presented  by  a  civilian  or 
mihtary  employee  of  the  United  States 
Government,  who  was  outside  the 
United  States  pursuant  to  official  orders, 
or  the  spouse  or  child  of  such  employee 
who  is  preceding,  accompanying  or 
following  to  join  within  four  months  the 
employee,  returning  to  the  United 
States;  or 

(7)  Form  1-551,  whether  or  not 
expired,  or  a  transportation  letter  issued 
by  an  American  consular  officer, 
presented  by  an  employee  of  the 
American  University  of  Beirut, 
returning  temporarily  to  the  United 
States  before  resuming  employment 
with  the  American  University  of  Beirut, 
or  resuming  permanent  residence  in  the 
United  States. 

(b)  Waivers.  (1)  A  waiver  of  the  visa 
required  in  paragraph  (a)  of  this  section 
shall  be  granted  without  fee  by  the 
district  director,  upon  presentation  pf 
the  child's  birth  certificate,  to  a  child 
bom  subsequent  to  the  issuance  of  an 
immigrant  visa  to  his  or  her 
accompanying  parent  who  apphes  for 
admission  during  the  validity  of  such  a 
visa;  or  a  child  bcm  during  the 
temporary  visit  abroad  of  a  mother  who 
is  a  lawful  permanent  resident  alien,  or 
a  national,  of  the  United  States, 
provided  that  the  child's  application  for 
admission  to  the  United  States  is  made 
within  two  years  of  birth,  the  child  is 
accompanied  by  the  parent  who  is 
applying  for  readmission  as  a 
permanent  resident  upon  the  first  return 
of  the  parent  to  the  United  States  after 
the  birth  of  the  child,  and  the 
accompanying  parent  is  found  to  be 
admissible  to  the  United  States. 

(2)  For  an  alien  described  in 
paragraph  (b)(1)  of  this  section, 
recordation  of  the  child's  entry  shall  be 
on  Form  1-181.  Memorandum  of 
Creation  of  Record  of  Admission  for 


Lawful  Permanent  Residence.  The 
carrier  of  such  alien  shall  not  be  liable 
for  a  fine  pursuant  to  section  273  of  the 
Act. 

(3)  If  an  immigrant  alien  returning  to 
an  unrelinquished  lawful  permanent 
residence  in  the  United  States  after  a 
temporary  absence  abroad  believes  that 
good  cause  exists  for  his  or  her  failure 
to  present  an  immigrant  visa.  Form  I- 
551,  or  reentry  permit,  the  alien  may  file 
an  application  for  a  waiver  of  this 
requirement  with  the  district  director  in 
charge  of  the  port-of-entry  To  apply  for 
this  waiver,  the  alien  must  file  Form  I- 
193.  Application  for  Waiver  of  Passport 
and/or  Visa,  with  the  fee  prescribed  in 
§  103.7(b)(1)  of  this  chapter,  except  that 
if  the  alien's  Form  1-551  was  lost  or 
stolen,  the  alien  shall  instead  file  Form 
1-90.  Application  to  Replace  Alien 
Registration  Receipt  Card,  with  the  fee 
prescribed  in  §  103.7(b)(1)  of  this 
chapter.  In  the  exercise  of  discretion, 
the  district  director  in  charge  of  the 
port-of-entry  may  waive  the  alien's  lack 
of  an  immigrant  visa.  Form  1-551,  or 
reentn,'  permit  and  admit  the  ahen  as  a 
returning  resident,  if  the  district  director 
is  satisfied  that  the  alien  has  established 
good  cause  for  the  alien's  failure  to 
present  an  immigrant  visa.  Form  1-551, 
or  reentr\'  permit. 

(c)  Immigrants  having  occupational 
status  defined  in  section  10J(a)(15)  (A), 
(E).  or  (Gl  of  the  Act.  An  immigrant  visa, 
reentr>  permit,  or  Form  1-551  shall  be 
invalid  when  presented  by  an  ahen  who 
has  an  occupational  status  under  section 
101(a)(15)  (A),  (E),  or  (G)  of  the  Act, 
unless  he  or  she  has  previously 
submitted,  or  submits  at  the  time  he  or 
she  applies  for  admission  to  the  United 
States,  the  written  waiver  required  by 
section  247(b)  of  the  Act  and  8  CFR  part 
247. 

(d)  Returning  temporary  residents.  (1) 
Form  1-688,  Temporary  Resident  Card, 
may  be  presented  in  lieu  of  an 
immigrant  visa  by  an  alien  whose  status 
has  been  adjusted  to  that  of  a  temporary 
resident  under  the  provisions  of  §  210.1 
of  this  chapter,  such  status  not  having 
changed,  and  who  is  returning  to  an 
unrelinquished  residence  within  one 
year  after  a  temporary  absence  abroad. 

(2)  Form  1-688  may  be  presented  in 
lieu  of  an  immigrant  visa  by  an  alien 
whose  status  has  been  adjusted  to  that 
of  a  temporary  resident  under  the 
provisions  of  §  245a. 2  of  this  chapter, 
such  status  not  having  changed,  and 
who  is  returning  to  an  unrelinquished 
residence  within  30  days  after  a 
temporary  absence  abroad,  provided 
that  the  aggregate  of  all  such  absences 
abroad  during  the  temporary  residence 
period  has  not  exceeded  90  days. 


§211.2    Passports. 

(a)  A  passport  vahd  for  the  bearer's 
entry  into  a  foreign  country  at  least  60 
days  beyond  the  expiration  date  of  his 
or  her  immigrant  visa  shall  be  presented 
by  each  immigrant  except  an  immigrant 
who: 

(1)  Is  the  parent,  spouse,  or  unmarried 
son  or  daughter  of  a  United  States 
citizen  or  of  an  alien  lawful  permanent 
resident  of  the  United  .States, 

(2)  Is  entering  under  the  provisions  of 
§  211. 1(a)(2)  through  (a)(7),  or 

§  211.1(b)(1), 

(3)  Is  a  stateless  person  or  a  person 
who  because  of  his  or  her  opposition  to 
Communism  is  unwilling  or  unable  to 
obtain  a  passport  from  the  country  of  his 
or  her  nationality,  or  is  the 
accompanying  spouse  or  unmarried  son 
or  daughter  of  such  immigrant, 

(4)  Is  a  member  of  the  Armed  Forces 
of  the  United  States, 

(b)  If  an  alien  seeking  admission  as  an 
immigrant  with  an  immigrant  visa 
believes  that  good  cause  exists  for  his  or 
her  failure  to  present  a  passport,  the 
alien  may  file  an  apphcation  for  a 
waiver  of  this  requirement  wnth  the 
district  director  in  charge  of  the  port-of- 
entry.  To  apply  for  this  waiver,  the  alien 
must  file  Form  1-193.  Apphcation  for 
Waiver  of  Passport  and/or  Visa,  with  the 
fee  prescribed  in  §  103.7(b)(1)  of  this 
chapter.  In  the  exercise  of  discretion, 
the  district  director  in  charge  of  the 
port-of-entry  may  waive  the  alien's  lack 
of  passport  and  admit  the  alien  as  an 
immigrant,  if  the  district  director  is 
satisfied  that  the  alien  has  established 
good  cause  for  the  alien's  failure  to 
present  a  passport. 

§  21 1 .3    Expiration  of  immigrant  visas, 
reentry  pennlts,  refugee  travel  document, 
and  Form  1-551. 

An  immigrant  visa,  reentr>'  permit, 
refugee  travel  document,  or  Form  1-551 
shall  be  regarded  as  unexpired  if  the 
rightful  holder  embarked  or  enplaned 
before  the  expiration  of  his  immigrant 
visa,  reentry  permit,  or  refugee  travel 
document,  or.  vdth  respect  to  Form  I- 
551.  before  the  first  anniversary  of  the 
date  on  which  he  departed  from  the 
United  States:  provided,  that  the  vessel 
or  aircraft  on  which  he  so  embarked  or 
enplaned  arrives  in  the  United  States  or 
foreign  contiguous  territory  on  a 
continuous  voyage.  The  continuity  of 
the  voyage  shall  not  be  deemed  to  have 
been  interrupted  by  scheduled  or 
emergency  stops  of  the  vessel  or  aircraft 
en  route  to  the  United  States  or  foreign 
contiguous  territory,  or  by  a  layover  in 
foreign  contiguous  territory  necessitated 
solely  for  the  purpose  of  effecting  a 
transportation  connection  to  the  United 
States. 
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§  211 .4    Waiver  of  documents  for  returning 
residents. 

(a)  Pursuant  to  the  authority 
contained  in  section  211(b)  of  the  Act, 
an  alien  previously  lawfully  admitted  to 
the  United  States  for  permanent 
residence  who,  upon  return  from  a 
temporary  absence  was  inadmissible 
because  of  failure  to  have  or  to  present 

a  valid  passport,  immigrant  visa,  reentry 
permit,  border  crossing  card,  or  other 
document  required  at  the  time  of  entry, 
may  be  granted  a  waiver  of  such 
requirement  in  the  discretion  of  the 
district  director  if  the  district  director 
determines  that  such  alien: 

(1)  Was  not  otherwise  inadmissible  at 
the  time  of  entry,  or 

(2)  Having  been  otherwise 
inadmissible  at  the  time  of  entry  is  with 
respect  thereto  qualified  for  an 
exemption  from  deportability  under 
section  237(a)(1)(H)  of  the  Act,  and 

(3)  Is  not  otherwise  subject  to 
removal. 

(b)  Denial  of  a  waiver  by  the  district 
director  is  not  appealable  but  shall  be 
without  prejudice  to  renewal  of  an 
application  and  reconsideration  in 
proceedings  before  the  immigration 
judge. 

§  21 1 .5    Allen  commuters. 

(a)  General.  An  alien  lawfully 
admitted  for  permanent  residence  or  a 
special  agricultiu^  worker  lawfully 
admitted  for  temporary  residence  under 
section  210  of  the  Act  may  commence 
or  continue  to  reside  in  foreign 
contiguous  territory  and  commute  as  a 
special  immigrant  defined  in  section 
101(a)(27)(A)  of  the  Act  to  his  or  her 
place  of  employment  in  the  United 
States.  An  alien  commuter  engaged  in 
seasonal  work  will  be  presumed  to  have 
taken  up  residence  in  the  United  States 
if  he  or  she  is  present  in  this  country  for 
more  than  six  months,  in  the  aggregate, 
during  any  continuous  12-month 
period.  An  alien  commuter's  address 
report  under  section  265  of  the  Act  must 
show  his  or  her  actual  residence  address 
even  though  it  is  not  in  the  United 
States. 

(b)  Loss  of  residence  status.  An  alien 
commuter  who  has  been  out  of  regular 
employment  in  the  United  States  for  a 
continuous  period  of  six  months  shall 
be  deemed  to  have  lost  residence  status, 
notwithstanding  temporary  entries  in 
the  interim  for  other  than  employment 
purposes.  An  exception  appUes  when 
employment  in  the  United  States  was 
interrupted  for  reasons  beyond  the 
individual's  control  other  than  lack  of  a 
job  opportimity  or  the  commuter  can 
demonstrate  that  he  or  she  has  worked 
90  days  in  the  United  States  in  the 
aggregate  during  the  12-month  period 


preceding  the  application  for  admission 
into  the  United  States. 

(c)  Eligibility  for  benefits  under  the 
immig^tion  and  nationality  laws.  Until 
he  or  she  has  taken  up  residence  in  the 
United  States,  an  alien  commuter 
cannot  satisfy  the  residence 
requirements  of  the  naturalization  laws 
and  cannot  qualify  for  any  benefits 
under  the  immigration  laws  on  his  or 
her  own  behalf  or  on  behalf  or  his  or  her 
relatives  other  than  as  specified  in 
paragraph  (a)  of  this  section.  When  an 
alien  commuter  takes  up  residence  in 
the  United  States,  he  or  she  shall  no 
longer  be  regarded  as  a  commuter.  He  or 
she  may  faciUtate  proof  of  having  taken 
up  such  residence  by  notifying  the 
Service  as  soon  as  possible,  preferably  at 
the  time  of  his  or  her  first  reentry  for 
that  purpose.  Application  for  issuance 
of  a  new  aUen  registration  receipt  card 
to  show  that  he  or  she  has  taken  up 
residence  in  the  United  States  shall  be 
made  on  Form  1-90. 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  AUENS;  PAROLE 

47.  The  authority  citation  for  part  212 
continues  to  read  as  follows; 

Authority:  8  U.S.C.  1101.  1102,  1103.  1182. 
1184,  1187,  1225.  1226.  1227,  1228,  1252,  8 
CFRpart  2. 

48.  Section  212.5  is  amended  by: 

a.  Revising  paragraph  (a)  and  (b); 

b.  Revising  introductory  text  in 
paragraph  (c); 

c.  Revising  paragraph  (c)(1);  and  by 

d.  Revising  paragraph  (d)(2)(i),  to  read 
as  follows: 

§  21 2.5    Paroie  of  aliens  Into  the  United 
States. 

(a)  The  parole  of  aliens  within  the 
following  groups  who  have  been  or  are 
detained  in  accordance  with  §  235.3  (b) 
or  (c)  of  this  chapter  would  generally  be 
justified  for  "urgent  humanitarian 
reasons"  or  "si^iificant  public  benefit," 
provided  the  aliens  present  neither  a 
security  risk  nor  a  risk  of  absconding: 

(1)  Ahens  who  have  serious  medical 
conditions  in  which  continued 
detention  would  not  be  appropriate: 

(2)  Women  who  have  been  medically 
certified  as  pregnant; 

(3)  Aliens  who  are  defined  as 
juveniles  in  §  236.3(a)  of  this  chapter. 
The  district  director  or  chief  patrol 
agent  shall  follow  the  guidelines  set 
forth  in  §  236.3(a)  of  this  chapter  in 
determining  under  what  conditions  a 
juvenile  should  be  paroled  from 
detention; 

(i)  Juveniles  may  be  released  to  a 
relative  (brother,  sister,  aunt,  uncle)  not 


in  Service  detention  who  is  willing  to 
sponsor  a  minor  and  the  minor  may  be 
released  to  that  relative  notwithstanding 
that  the  juvenile  has  a  relative  who  is  in 
detention. 

(ii)  If  a  relative  who  is  not  in 
detention  cannot  be  located  to  sponsor 
the  minor,  the  minor  may  be  released 
with  an  accompany  relative  who  is  in 
detention. 

(iii)  If  the  Service  cannot  locate  a 
relative  in  or  out  of  detention  to  sponsor 
the  minor,  but  the  minor  has  identified 
a  nonrelative  in  detention  who 
accompanied  him  on  arrival,  the 
question  of  releasing  the  minor  and  the 
accompanying  nonrelative  adult  shall  be 
addressed  on  a  case-bv-case  basis. 

(4)  Ahens  who  will"be  witnesses  in 
proceedings  being,  or  to  be,  conducted 
by  judicial,  administrative,  or  legislative 
bodies  in  the  United  States,  or 

(5)  Ahens  whose  continued  detention 
is  not  in  the  public  interest  as 
determined  by  the  district  director  or 
chief  patrol  agent. 

(b)  In  the  c^se  of  all  other  arriving 
aliens,  except  those  detained  under 
§  235.3  fb)  or  (c)  of  this  chapter  and 
paragraph  (a)  of  this  section,  the  district 
director  or  chief  patrol  agent  may.  after 
review  of  the  individual  case,  parole 
into  the  Umted  States  temporarily  m 
accordance  with  section  212(d)(5)(A)  of 
the  Act,  any  alien  appUcant  for 
admission,  under  such  terms  and 
conditions,  including  those  set  forth  in 
paragraph  (c)  of  this  section,  as  he  or 
she  may  deem  appropriate.  An  ahen 
who  arrives  at  a  port-ol-entr>'  and 
applies  for  parole  into  the  United  States 
for  the  sole  purpose  of  seeking 
adjustment  of  status  under  section  245A 
of  the  Act.  without  benefit  of  advance 
authorization  as  described  in  paragraph 
(e)  of  this  sernon  shall  be  derued  parole 
and  detained  for  removal  in  accordance 
with  the  provisions  of  §  235  3  (b)  or  (c) 
of  this  chapter.  An  alien  seeking  to  enter 
the  United  States  for  the  sole  purpose  of 
applying  for  adjustment  of  status  under 
section  210  of  the  Act  shall  be  denied 
parole  and  detained  for  removal  under 

§  235.3  (b)  or  (c)  of  this  chapter,  unless 
the  alien  has  b-^n  recommended  for 
approval  of  such  apphcation  for 
adjustment  by  a  consular  officer  at  an 
Overseas  Processing  Office 

(c)  Conditions.  In  any  case  where  an 
alien  is  paroled  under  paragraph  (a)  or 
(b)  of  this  section,  the  distnct  director 
or  chief  patrol  agent  may  require 
reasonable  ass  irances  that  the  alien  will 
appear  at  all  hearings  and/ or  depart  the 
United  States  when  required  to  do  so 
Not  all  factors  listed  need  be  present  for 
parole  to  be  exercised.  The  district 
director  or  chief  patrol  agent  should 
apply  reasonable  discretion  The 
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consideration  of  all  relevant  factors 
includes: 

(1)  The  giving  of  an  undertaking  by 
the  applicant,  counsel,  or  a  sponsor  to 
ensure  appearances  or  departure,  and  a 
bond  may  be  required  on  Form  1-352  in 
such  amount  as  the  district  director  or 
chief  patrol  agent  may  deem 
appropriate; 
*        •        •        •        « 

(d)'  *  • 

(2)(i)  On  notice.  In  cases  not  covered 
by  paragraph  (d)(1)  of  this  section,  upon 
accomplishment  of  the  purpose  for 
which  parole  was  authorized  or  when  in 
the  opinion  of  the  district  director  or 
chief  patrol  agent  in  charge  of  the  area 
in  which  the  alien  is  located,  neither 
humanitarian  reasons  nor  public  benefit 
warrants  the  continued  presence  of  the 
alien  in  the  United  States,  parole  shall 
be  terminated  upon  written  notice  to  the 
alien  and  he  or  she  shall  be  restored  to 
the  status  that  he  or  she  had  at  the  time 
of  parole.  When  a  charging  document  is 
served  on  the  alien,  the  charging 
document  will  constitute  written  notice 
of  termination  of  parole,  unless 
otherwise  specified.  Any  further 
inspection  or  hearing  shall  be 
conducted  under  section  235  or  250  of 
the  Act  and  this  chapter,  or  any  order 
of  exclusion,  deportation,  or  removal 
previously  entered  shall  be  executed.  If 
the  exclusion,  deportation,  or  removal 
order  cannot  be  executed  by  removal 
within  a  reasonable  time,  the  alien  shall 
again  be  released  on  parole  unless  in  the 
opinion  of  the  district  director  or  the 
chief  patrol  agent  the  public  interest 
requires  that  the  alien  be  continued  in 
custody. 


49.  In  §  212.6  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  212.6    Nonresident  alien  border  crossing 
cards. 


(2)  Mexican  border  crossing  card. 
Form  1-186  or  1-586.  The  rightful  holder 
of  a  nonresident  alien  Mexican  border 
crossing  card.  Form  1-186  or  1-586.  may 
be  admitted  under  §  235. 1(f)  of  this 
chapter  if  found  otherwise  admissible. 
However,  any  alien  seeking  entry  as  a 
visitor  for  business  or  pleasure  must 
also  present  a  valid  passport  and  shall 
be  issued  Form  1-94  if  the  alien  is 
applying  for  admission  from: 

(i)  A  country  other  than  Mexico  or 
Canada,  or 

(ii)  Canada  if  the  alien  has  been  in  a 
country  other  than  the  United  States  or 
Canada  since  leaving  Mexico. 


PART  213— ADMISSION  OF  ALIENS 
ON  GIVING  BOND  OR  CASH  DEPOSIT 

50.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Authority:  3  U.S.C.  1103:  8  CFR  part  2. 

§213.1    [Amended] 

51.  Section  213.1  is  amended  in  the 
last  sentence  by  revising  the  term  "part 
103"  to  read  "§103.6", 

PART  214— NONIMMIGRANT  GLASSES 

52.  The  authority  citation  for  part  214 
continues  to  read  as  follows; 

.Authority:  8  U.S.C.  1101.  1103.  11R2.  1184. 
nSba.  1187.  1221,1281.  1282;  8  CFR  part  2. 

53.  Section  214.1  is  amended  by 
revising  paragraph  (c)(4)(iv)  to  read  as 
follows: 

§  214.1     Requirements  for  admission, 
extension,  and  maintenance  of  status. 

*         •         «         •         • 

(c)  *   ♦   • 
(4)  .   .   . 

(iv)  The  alien  is  not  the  subject  of 
deportation  proceedings  under  section 
242  of  the  Act  (prior  to  April  1,  1997) 
or  removal  proceedings  under  section 
240  of  the  Act. 


PART  21 5— {REMOVED] 

54.  Part  215  is  removed. 

PART  216— CONDITIONAL  BASIS  OF 
LAWFUL  PERMANENT  RESIDENCE 
STATUS 

55.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

.Authority:  8  U.S.C  1101.  1103,  1154.  1184, 
UHba.  11 86b.  and  8  CFR  part  2. 

Section  216.3  is  revised  to  read  as 
follows: 

§  216.3    Termination  of  conditional  resident 
status. 

(a)  Dunng  the  two-year  conditional 
period.  The  director  shall  send  a  formal 
written  notice  to  the  conditional 
permanent  resident  of  the  termination  of 
the  alien's  conditional  permanent 
resident  status  if  the  director  determines 
that  any  of  the  conditions  set  forth  in 
section  216(b)(1)  or  216A(b)(l)  of  the 
Act,  whichever  is  applicable,  are  true,  or 
it  becomes  known  to  the  government 
that  an  alien  entrepreneur  who  was 
admitted  pursuant  to  section  203(b)(5) 
of  the  Act  obtained  his  or  her 
investment  capital  through  other  than 
legal  means  (such  as  through  the  sale  of 
illegal  drugs).  If  the  Service  issues  a 
notice  of  intent  to  terminate  an  alien's 
conditional  resident  status,  the  director 
shall  not  adjudicate  Form  1-751  or  Form 


1-629  until  it  has  been  determined  that 
the  alien's  status  will  not  be  terminated. 
Dvuing  this  time,  the  alien  shall 
continue  to  be  a  lawful  conditional 
permanent  resident  with  all  the  rights, 
privileges,  and  responsibilities  provided 
to  persons  possessing  such  status.  Prior 
to  issuing  the  notice  of  termination,  the 
director  shall  provide  the  alien  with  an 
opportunity  to  review  and  rebut  the 
evidence  upon  which  the  decision  is  to 
be  based,  in  accordance  with 
§  103.2(b)(2)  of  this  chapter.  The 
termination  of  status,  and  all  of  the 
rights  and  privileges  concomitant 
thereto  (including  authorization  to 
accept  or  continue  in  employment  in 
this  country),  shall  take  effect  as  of  the 
date  of  such  determination  by  the 
director,  although  the  alien  may  request 
a  review  of  such  determination  in 
removal  proceedings.  In  addition  lO  the 
notice  of  termination,  the  director  shall 
issue  a  notice  to  appear  in  accordance 
with  8  CFR  part  239.  During  the  ensuing 
removal  proceedings,  the  alien  may 
submit  evidence  to  rebut  the 
determination  of  the  director.  The 
burden  of  proof  shall  be  on  the  Service 
to  establish,  by  a  preponderance  of  the 
evidence,  that  one  or  more  of  the 
conditions  in  section  216(b)(1)  or 
216A(b)(l)  of  the  Act,  whichever  is 
applicable,  are  true,  or  that  an  alien 
entrepreneur  who  was  admitted 
pursuant  to  section  203(b)(5)  of  the  Act 
obtained  his  or  her  investment  capital 
through  other  than  legal  means  (such  as 
through  the  sale  of  illegal  drugs). 

(b)  Determination  of  fraud  after  two 
years.  If,  subsequent  to  the  removal  of 
the  conditional  basis  of  an  alien's 
permanent  resident  status,  the  director 
determines  that  an  alien  spouse 
obtained  permanent  resident  status 
through  a  marriage  which  was  entered 
into  for  the  purpose  of  evading  the 
imm.igration  laws  or  an  alien 
entrepreneur  obtained  permanent 
resident  status  through  a  commercial 
enterprise  which  was  improper  under 
section  216A(b)(l)  ofthe  Act,  the 
director  may  institute  rescission 
proceedings  pursuant  to  section  246  of 
the  Act  (if  otherwise  appropriate)  or 
removal  proceedings  under  section  240 
ofthe  Act. 

57.  Section  216.4  is  amended  by: 

a.  Revising  paragraphs  (a)(6)  and 
(b)(3); 

b.  Revising  paragraph  (c)(4); 

c.  Removing  the  unnumbered 
paragraph  injmediately  after  paragraph 
(c)(4);  and  by 

d.  Revising  paragraph  (d)(2)  to  read  as 
follows: 
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§  21 6.4    Joint  petition  to  remove 
conditional  baais  of  lawful  pennanent 
resident  status  for  alien  spouse. 

(a)  •  *  * 

(6)  Termination  of  status  for  failure  to 
file  petition.  Failure  to  properly  file 
Form  1-751  within  the  90-day  period 
immediately  preceding  the  second 
anniversary  of  the  date  on  which  the 
alien  obtained  lawful  permanent 
residence  on  a  conditional  basis  shall 
result  in  the  automatic  termination  of 
the  alien's  permanent  residence  status 
and  the  initiation  of  proceedings  to 
remove  the  alien  from  the  United  States. 
In  such  proceedings  the  burden  shall  be 
on  the  alien  to  establish  that  he  or  she 
complied  with  the  requirement  to  file 
the  joint  petition  within  the  designated 
period.  Form  1-751  may  be  filed  after 
the  expiration  of  the  90-day  period  only 
if  the  alien  establishes  to  the  satisfaction 
of  the  director,  in  writing,  that  there  was 
good  cause  for  the  failure  to  file  Form 
1-751  within  the  required  time  period. 
If  the  joint  petition  is  filed  prior  to  the 
jurisdiction  vesting  with  the 
immigration  judge  in  removal 
proceedings  and  the  director  excuses 
the  late  filing  and  approves  the  petition, 
he  or  she  shall  restore  the  alien's 
permanent  residence  status,  remove  the 
conditional  basis  of  such  status  and 
cancel  any  outstanding  notice  to  appear 
in  accordance  with  §  239.2  of  this 
chapter.  If  the  joint  petition  is  not  filed 
until  after  jurisdiction  vests  with  the 
immigration  judge,  the  immigration 
judge  may  terminate  the  matter  upon 
joint  motion  by  the  alien  and  the 
service. 

(b)  *   *  • 

(3)  Termination  of  status  for  failure  to 
appear  for  interview.  If  the  conditional 
resident  alien  and/or  the  petitioning 
spouse  fail  to  appear  for  an  interview  in 
connection  with  the  joint  petition 
required  by  section  216(c)  of  the  Act, 
the  alien's  permanent  residence  status 
vsrill  be  automatically  terminated  as  of 
the  second  anniversary  of  the  date  on 
which  the  alien  obtained  permanent 
residence.  The  alien  shall  be  provided 
with  written  notification  of  the 
termination  and  the  reasons  therefor, 
and  a  notice  to  appear  shall  be  issued 
placing  the  alien  under  removal 
proceedings.  The  alien  may  seek  review 
of  the  decision  to  terminate  his  or  her 
status  in  such  proceedings,  but  the 
burden  shall  be  on  the  alien  to  establish 
compliance  with  the  interview 
requirements.  If  the  alien  submits  a 
written  request  that  the  interview  be 
rescheduled  or  that  the  interview  be 
waived,  and  the  director  determines  that 
there  is  good  cause  for  granting  the 
request,  the  interview  may  be 
rescheduled  or  waived,  as  appropriate. 


If  the  interview  is  rescheduled  at  the 
request  of  the  petitioners,  the  Service 
shall  not  be  required  to  conduct  the 
interview  within  the  90-da>  period 
following  the  filing  of  the  petition. 

(c)  *   *  • 

(4)  A  fee  or  other  consideration  was 
given  (other  than  a  fee  or  other 
consideration  to  an  attorney  for 
assistance  in  preparation  of  a  lawful 
petition)  in  connection  with  the  filing  of 
the  petition  through  which  the  alien 
obtained  conditional  permanent 
residence.  If  derogatory  information  is 
determined  regarding  any  of  these 
issues,  the  director  shall  offer  the 
petitioners  the  opportunity  to  rebut 
such  information.  If  the  petitioners  fail 
to  overcome  such  derogatory 
information  the  director  may  deny  the 
joint  petition,  terminate  the  alien's 
permanent  residence,  and  issue  a  notice 
to  appear  to  initiate  removal 
proceedings.  If  derogatory  information 
not  relating  to  any  of  these  issues  is 
determined  during  the  course  of  the 
interview,  such  information  shall  be 
forwarded  to  the  investigations  unit  for 
appropriate  action.  If  no  unresolved 
derogatory  information  is  determined 
relating  to  these  issues,  the  petition 
shall  be  approved  and  the  conditional 
basis  of  the  alien's  permanent  residence 
status  removed,  regardless  of  any  action 
taken  or  contemplated  regarding  other 
possible  grounds  for  removal. 

(d)  *   •   * 

(2)  Denial.  If  the  director  denies  the 
joint  petition,  he  or  she  shall  provide 
written  notice  to  the  aUen  of  the 
decision  and  the  reason(s)  therefor  and 
shall  issue  a  notice  to  appear  under 
section  239  of  the  Act  and  8  CFR  part 
239.  The  alien's  lawful  permanent 
residence  status  shall  be  terminated  as 
of  the  date  of  the  director's  written 
decision.  The  alien  shall  also  be 
instructed  to  surrender  any  AUen 
Registration  Receipt  Card  previously 
issued  by  the  Service.  No  appeal  shall 
lie  from  the  decision  of  the  director; 
however,  the  alien  may  seek  review  of 
the  decision  in  removal  proceedings.  In 
such  proceedings  the  burden  of  proof 
shall  be  on  the  Service  to  establish,  by 
a  preponderance  of  the  evidence,  that 
the  facts  and  information  set  forth  by 
the  petitioners  are  not  true  or  that  the 
petition  was  properly  denied. 

58.  Section  216.5  is  amended  by 
revising  paragraphs  (a)(1),  (d),  (e)(1), 
(e)(3){ii),  and  (f)  to  read  as  followrs: 

§  21 6.5    Waiver  of  requirement  to  file  joint 
pettlion  to  rentove  conditions  bi  alien 
spouse. 

(a)  •  •   • 


(1)  Removal  from  the  United  States 
would  result  in  extreme  hardship: 

•        *        *        •        * 

* 

(d)  Interview.  The  service  center 
director  may  refer  the  application  to  the 
appropriate  local  office  and  require  that 
the  alien  appear  for  an  interview  in 
connection  with  the  application  for  a 
waiver.  The  director  shall  deny  the 
application  and  initiate  removal 
proceedings  if  the  alien  fails  to  appear 
for  the  interview  as  required,  unless  the 
alien  establishes  good  cause  for  such 
failure  and  the  interview  is  rescheduled. 

(e)  Adjudication  of  waiver 
application.  (1)  Application  based  on 
claim  of  hardship.  In  considering  an 
application  for  a  waiver  based  upon  an 
alien's  claim  that  extreme  hardship 
would  result  from  the  alien's  removal 
from  the  United  States,  the  director 
shall  take  into  account  only  lliose 
factors  that  arose  subsequent  to  the 
alien's  entry  as  r  conditional  permanent 
resident.  The  diiector  shall  bear  in  mind 
that  any  removal  from  the  United  States 
is  likely  to  result  in  a  certain  degree  of 
hardship,  and  that  only  in  those  cases 
where  the  hardship  is  extreme  should 
the  application  for  a  waiver  be  granted. 
The  burden  of  establishing  that  extreme 
hardship  exists  rests  solely  with  the 
applicant. 

«         *         *         •         * 

(3)*  •  • 

(ii)  A  conditional  resident  or  former 
conditional  resident  who  has  not 
departed  the  United  States  after 
termination  of  resident  status  may  apply 
for  the  waiver.  A  conditional  resident 
who  is  in  exclusion,  deportation,  or 
removal  proceedings  may  apply  for  the 
waiver  only  until  such  time  as  there  is 
a  final  order  of  deportation  or  removal. 
The  conditional  resident  may  apply  for 
the  waiver  regardless  of  his  or  her 
present  marital  status.  The  conditional 
resident  may  still  be  residing  with  the 
citizen  or  permanent  resident  spouse,  or 
may  be  divorced  or  separated. 
*        •        *        •        • 

(f)  Decision.  The  director  shall 
provide  the  alien  with  written  notice  of 
the  decision  on  the  application  for 
waiver.  If  the  decision  is  adverse,  the 
director  shall  advise  the  alien  of  the 
reasons  therefore,  notify  the  alien  of  the 
termination  of  his  or  her  permanent 
residence  status,  instruct  the  alien  to 
surrender  any  Alien  Registration 
Receipt  Card  issued  by  the  Service  and 
issue  a  notice  to  appear  placing  the 
alien  in  removal  proceedings.  No  appeal 
shall  lie  from  the  decision  of  the 
director,  how>  ver,  the  alien  may  seek 
review  of  such  decision  in  removal 
proceedings. 
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PART  217— VISA  WAIVER  PILOT 
PROGRAM 

•   59.  The  authority  citation  for  part  217 
continues  to  read  as  follows; 

Authority:  8  U.S.C.  1103.  1187;  8  CFR  part 


60.  Section  217.1  is  revised  to  read  as 
follows; 

§217.1     Scop*. 

The  Visa  Waiver  Pilot  Program 
(VWPP)  described  in  this  section  is 
established  pursuant  to  the  provisions 
of  section  217  of  the  Act. 

61.  Section  217.2  is  revised  to  read  as 
follows: 

§217.2    Eligibiiity. 

.  (a)  Defintions.  As  used  in  this  part, 
the  term; 

Carrier  refers  to  the  owner,  charterer, 
lessee,  or  authorized  agent  of  any 
commercial  vessel  or  commercial 
aircraft  engaged  in  transporting 
passengers  to  the  United  States  from  a 
foreign  place. 

Designated  country  refers  to  Andorra, 
Argentina,  Australia,  Belgium.  Brunei. 
Denmark,  Finland,  France.  Germany. 
Iceland,  Italy,  Japan,  Liechtenstein. 
Luxembourg,  Monaco,  the  Netherlands, 
New  Zealand,  Norway,  San  Marino, 
Spain,  Sweden,  Switzerland,  and  the 
United  Kingdom.  The  United  Kingdom 
refers  only  to  British  citizens  who  have 
the  unrestricted  right  of  permanent 
abode  in  the  United  Kingdom  (England. 
Scotland,  Wales,  Northern  Ireland,  the 
Channel  Islands  and  the  Isle  of  Man);  it 
does  not  refer  to  British  overseas 
citizens,  British  dependent  territories' 
citizens,  or  citizens  of  British 
Conunonwealth  countries.  Effective 
April  1,  1995,  until  September  30,  1998, 
or  the  expiration  of  the  Visa  Waiver 
Pilot  Program,  whichever  comes  first, 
Ireland  has  been  designated  as  a  Visa 
Waiver  Pilot  Program  country  with 
Probationary  Status  in  accordance  with 
section  217(g)  of  the  Act. 

Return  trip  ticket  means  any  return 
trip  transportation  ticket  presented  by 
an  arriving  Visa  Waiver  Pilot  Program 
applicant  on  a  participating  carrier  valid 
for  at  least  1  year,  airline  emplovee 
passes  indicating  return  passage, 
individual  vouchers  for  return  passage, 
group  vouchers  for  return  passage  for 
charter  flights,  and  military  travel  orders 
which  include  military  dependents  for 
return  to  duty  stations  outside  the 
United  States  on  U.S.  military  flights.  A 
period  of  validity  of  1  year  need  not  be 
reflected  on  the  ticket  itself,  provided 
that  the  carrier  agrees  that  it  will  honor 
the  return  portion  of  the  ticket  at  any 
time,  as  provided  in  §217.6(b)(2)(v). 


(b)  Special  program  requirements.  (1) 
Genera].  In  addition  to  meeting  all  of  the 
requirements  for  the  Visa  Waiver  Pilot 
Program  specified  in  section  217  of  the 
Act,  each  applicant  must  posses  a  valid, 
unexpired  passport  issued  by  a 
designated  country  and  present  a 
completed,  signed  Form  I-94W, 
Nonimmigrant  Visa  Waiver  Arrival/ 
Departure  Form. 

(2)  Persons  previously  removed. 
Aliens  who  have  been  deported  or 
removed  from  the  United  States,  after 
having  been  determined  deportable, 
require  the  consent  of  the  i*  ttomey 
General  to  apply  for  admission  to  the 
United  States  pursuant  to  section 
212(a)(9)(A)(ii)  of  the  Act.  Such  persons 
may  not  be  admitted  to  the  United 
States  under  the  provisions  of  this  part 
notwithstanding  the  fact  that  the 
required  consent  of  the  Attorney 
General  may  have  been  secured.  Such 
aliens  must  secure  a  visa  in  order  to  be 
admitted  to  the  United  States  as 
nonimmigrants,  unless  otherwise 
exempt. 

(c)  Restrictions  on  manner  of  anival. 
(1 )  Applicants  arriving  by  air  and  sea. 
Applicants  must  arrive  on  a  carrier 
signatory  to  an  agreement  specified  in 
§  217.6  and  at  the  time  of  arrival  must 
be  in  possession  of  a  return  trip  ticket 
that  will  transport  the  traveler  out  of  the 
United  States  to  any  other  foreign  port 
Of  place  as  long  as  the  trip  does  not 
terminate  in  contiguous  territory  or  an 
adjacent  isleind;  except  that  the  return 
trip  ticket  may  transport  the  traveler  to 
contiguous  territory  or  an  adjacent 
island,  if  the  traveler  is  a  resident  of  the 
country  of  destination. 

(2)  Applicants  arriving  at  land  border 
ports-of-entry.  Any  Visa  Waiver  Pilot 
Program  applicant  arriving  at  a  land 
border  port-of-entry  must  provide 
evidence  to  the  immigration  officer  of 
financial  solvency  and  a  domicile 
abroad  to  which  the  appUcant  intends  to 
return.  An  applicant  arriving  at  a  land- 
border  port-of-entry  will  be  charged  a 
fee  as  prescribed  in  §  103.7(b)(1)  of  this 
chapter  for  issuance  of  Form  I-94W, 
Nonimmigrant  Visa  Waiver  Arrival/ 
Departure  Form.  A  round-trip 
transportation  ticket  is  not  required  of 
applicants  at  land  border  ports-of-entry. 

fd)  Aliens  in  transit.  An  alien  who  is 
in  transit  through  the  United  States  is 
ehgible  to  apply  for  admission  under 
the  Visa  Waiver  Pilot  Program,  provided 
the  applicant  meets  all  other  program 
requirements 
62.  Section  217.3  is  revised  to  read  as 


follows: 

§217.3    Maintenance  of  Status. 

(a)  Satisfactory  departure.  If  an 
emergency  prevents  an  alien  admitted 


under  this  part  from  departing  fit)m  the 
United  States  within  his  or  her  period 
&f  authorized  stay,  the  district  director 
having  jurisdiction  over  the  place  of  the 
alien's  temporary  stay  may,  in  his  or  her 
discretion,  grant  a  period  of  satisfactory 
departure  not  to  exceed  30  days.  If 
departure  is  accomplished  during  that 
period,  the  alien  is  to  be  regarded  as  - 
having  satisfactorily  accompUshed  the 
visit  without  oversta)^ng  the  allotted 
time. 

(b)  Readmission  after  departure  to 
contiguous  territory  or  adjacent  island. 
An  alien  admitted  to  the  United  States 
under  this  part  may  be  readmitted  to  the 
United  States  for  the  balance  of  his  or 
her  Visa  Waiver  Pilot  Program 
admission  period  if  he  or  she  is 
otherwise  admissible. 

63.  Section  217.4  is  amended  by: 

a.  Revising  the  section  heading: 

b.  Removing  paragraph  (a); 

c.  Redesignating  paragraphs  (b),  (c), 
and  (d)  as  paragraphs  (a),  (b),  and  (c) 
respectively; 

a.  Revising  newly  redesignated 
paragraph  (a)(1); 

e.  Adding  a  new  paragraph  (a)(3); 

f.  Revising  newly  redesignated 
paragraph  (b);  and  by 

g.  Revising  newly  redesignated 
paragraph  (c)  to  read  as  follows: 

§  21 7.4    Inadmissibility  and  deportabiltty. 

(a)  Determinations  of  inadmissibility. 
(1)  An  alien  who  applies  for  admission 
under  the  provisions  of  section  217  of 
the  Act,  who  is  determined  by  an 
immigration  officer  not  to  be  eligible  for 
admission  under  that  section  or  to  be 
inadmissible  to  the  United  States  under 
one  or  more  of  the  grounds  of 
inadmissibihty  listed  in  section  212  of 
the  Act  (other  than  for  lack  of  a  visa), 
or  who  is  in  possession  of  and  presents 
fraudulent  or  counterfeit  travel 
documents,  will  be  refused  admission 
into  the  United  States  and  removed. 
Such  refusal  and  removal  shall  be  made 
at  the  level  of  the  port  director  or 
officer-in-charge,  or  an  officer  acting  in 
that  capacity,  and  shall  be  effected 
without  referral  of  the  alien  to  an 
immigration  judge  for  further  inquiry, 
examination,  or  hearing,  except  that  an 
alien  who  presents  himself  or  herself  as 
an  applicant  for  admission  under 
section  217  of  the  Act,  who  applies  for 
asylum  in  the  United  States  must  be 
issued  a  Notice  of  Referral  to 
Immigration  Judge  for  a  proceeding  in 
accordance  with  §  208.2(b)(1)  of  this 
chapter. 
*        »        *        •        • 

(3)  Refusal  under  paragraph  (a)(1)  of 
this  section  shall  not  constitute  removal 
for  purposes  of  section  212(a)(9)(A)  of 
the  Act. 
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(b)  Determination  of  deportability.  (1) 
An  alien  who  has  been  admitted  to  the 
United  States  under  the  provisions  of 
section  217  of  the  Act  and  of  this  part 
who  is  determined  by  an  immigration 
officer  to  be  deportable  from  the  United 
States  under  one  or  more  of  the  grounds 
of  deportability  listed  in  section  237  of 
the  Act  shall  be  removed  from  the 
United  States  to  his  or  her  country  of 
nationality  or  last  residence.  Such 
removal  shall  be  determined  by  the 
district  director  who  has  jurisdiction 
over  the  place  where  the  alien  is  found, 
and  shall  be  effected  without  referral  of 
the  alien  to  an  immigration  judge  for  a 
determination  of  deportabihty,  except 
that  an  alien  admitted  as  a  Visa  Waiver 
Pilot  Program  visitor  who  applies  for 
asylum  in  the  United  States  must  be 
issued  a  Notice  of  Referral  to 
Immigration  Judge  for  a  proceeding  in 
accordance  with  §  208.2(b)(1)  of  this 
chapter. 

(2)  Removal  under  paragraph  (b)(1)  is 
equivalent  in  all  respects  and  has  the 
same  consequences  as  removal  after 
proceedings  conducted  under  section 
240of  the  Act. 

(c)(1)  Removal  of  inadmissible  aliens 
who  arrived  by  air  or  sea.  Removal  of  an 
alien  from  the  United  States  under  this 
section  may  be  effected  using  the  return 
portion  of  the  roimd  trip  passage 
presented  by  the  alien  at  the  time  of 
entry  to  the  United  States  as  required  by 
section  217(a)(7)  of  the  Act.  Such 
removal  shall  be  on  the  first  available 
means  of  transportation  to  the  alien's 
point  of  embarkation  to  the  United 
States.  Nothing  in  this  part  absolves  the 
carrier  of  the  responsibility  to  remove 
any  inadmissible  or  deportable  alien  at 
carrier  expense,  as  provided  in 
§  217.6(b). 

(2)  Removal  of  inadmissible  and 
deportable  aliens  who  arrived  at  land 
border  ports-of -entry.  Removal  under 
this  section  will  be  by  the  first  available 
means  of  transportation  deemed 
appropriate  by  the  district  director. 

§  21 7.5    [Removed  and  reserved] 

64.  Section  217.5  is  removed  and 
reserved. 

65.  Section  217.6  is  revised  to  read  as 
follows: 

§  21 7.6    Carrier  agreements. 

(a)  General.  The  carrier  agreements 
referred  to  in  section  217(e)  of  the  Act 
shall  be  made  by  the  Commissioner  on 
behalf  of  the  Attorney  General  and  shall 
be  on  Form  1-775,  Visa  Waiver  Pilot 
Program  Agreement. 

(b)  Agreement  provisions.  (1)  To  be 
authorized  to  transport  an  alien  to  the 
United  States  pursuant  to  section  217  of 
the  Act  and  this  part,  a  carrier  must 


enter  into  an  agreement  on  Form  1-775 
to  transport  as  an  applicant  for 
admission  under  section  217  of  the  Act 
and  this  chapter,  only  an  alien  who: 

(i)  Is  a  national  of  and  in  possession 
of  a  valid  passport  issued  by  a  country 
listed  in  §217.2: 

(ii)  Is  in  possession  of  a  compjpted 
and  signed  Form  I-94W,  Nonimmigran', 
Visa  Waiver  Arrival/Departure  Form, 
prior  to  inspection; 

(iii)  Seeks  admission  into  the  United 
States  for  90  days  or  less; 

(iv)  Is  in  possession  of  a  round  trip 
ticket;  and 

(v)  Appears  otherwise  admissible. 

(2)  The  carrier  further  agrees  to: 

(i)  Submit  to  the  Immigration  and 
Naturalization  Service  the  Form  1—94 
was  required  by  8  CFR  part  231  and 
section  217(e)(1)(B)  of  the  Act: 

(ii)  Remove  from  the  United  States 
any  alien  transported  by  the  carrier  to 
the  United  States  for  admission  under 
the  Visa  Waiver  Pilot  Program,  in  the 
event  that  the  alien  is  determined  by  an 
immigration  officer  at  the  port-of-entry 
to  be  inadmissible  or  is  determined  to 
have  remained  unlawfully  beyond  the 
9D-day  period  of  admission  under  the 
program; 

(iii)  Reimburse  v^ilh  n  30  days  of 
notice  (not  pay  as  a  penalty)  the  Service 
for  any  and  all  expenses  incurred  in  the 
transportation  (from  the  point  of  arrival 
in  the  United  States  to  the  place  of 
removal)  of  any  alien  found 
inadmissible  or  deportable  under  this 
program; 

(iv)  Retain  the  responsibilities  and 
obligations  enumerated  in  this  part 
should  the  alien  under  the  Visa  Waiver 
Pilot  Program  depart  temporanly  for  a 
visit  to  foreign  contiguous  territory 
during  the  period  of  authorized  stay  m 
the  United  States  and  be  readmitted 
pursuant  to  §21 7.3(b); 

(v)  Transport  an  alien  found 
inadmissible  to  the  United  States  or 
deportable  from  the  United  States  after 
admission  under  the  Visa  Waiver  Pilot 
Program,  by  accepting  as  full  payment 
for  return  passage  the  return  portion  of 
the  transportation  ticket  as  required  in 
paragraph  (b)(l)(iv)  of  this  section  from 
the  original  port  of  arrival  in  the  United 
States  to  point  of  emoarkation  or  to  the 
country  of  nationahty  or  last  residence 

(c)  Termination  of  agreements.  The 
Commissioner,  on  behalf  of  the  Attorney 
General,  may  terminate  any  carrier 
agreement  under  this  part,  with  5  days 
notice  to  a  carrier,  for  the  carrier's 
failure  to  meet  the  terms  of  such 
agreement.  As  a  matter  of  discretion,  the 
Commissioner  may  notify  a  carrier  of 
the  existence  of  a  basis  for  termination 
of  a  carrier  agreement  under  this  part 
and  allow  the  carrier  a  period  not  to 


exceed  1 5  days  within  which  the  carrier 
may  bring  itself  into  compliance  with 
the  terms  of  the  carrier  agreement.  The 
agreement  shall  be  subject  to 
cancellation  by  either  party  for  any 
reason  upon  15  days'  written  notice  to 
the  other  party. 

PART  221— ADMISSION  OF  VISITORS 
OR  STUDENTS 

66.  The  authority  citation  for  part  221 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1101.  1103.  1201;  8 

CTR  part  2 

§221.1     [Amended] 

67.  Section  221.1  is  amended  in  the 
last  sentence  by  revising  the  term  "part 
103"  to  read  "§103  6'. 

PART  223— REENTRY  PERMITS, 
REFUGEE  TRAVEL  DOCUMENTS,  AND 
ADVANCE  PAROLE  DOCUMENTS 

68.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows. 

Authority:  8  U.S.C.  1103,  1181,  1182, 
1186a.  1203,  1225.  1226,  122",  1251,  Protocol 
Relating  to  the  Status  of  Refugees,  November 
1,  1968.  19  U.S.T  6223  (TLAS)  6577;  8  CFR 
part  2. 

69.  In  §  223.1,  paragraph  (b)  is  revised 
to  read  as  follows; 

§  223J     Purpose  of  documents. 

*         •         •  •         * 

(b)  Refugee  travel  document.  .\ 
refugee  travel  document  is  issued 
pursuant  to  this  part  and  article  28  of 
the  United  Nations  Convention  of  luiy 
29,  1951 ,  for  the  purpose  of  travel 
Except  as  provided  in  §223.3(d)(2)(i),  a 
person  who  holds  refugee  status 
pursuant  to  section  207  of  the  Act,  or 
asvlum  status  pursuant  to  section  208  of 
the  Act,  must  have  a  refugee  travel 
document  to  return  to  the  United  States 
after  temporary  travel  abroad  unless  he 
or  she  is  in  possession  of  a  valid 
advance  parole  document. 

70.  In  §  223.2,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  223.2    Processing. 


(b)  *   •   * 

(2)  Refugee  travel  document,  (i) 
General.  Except  as  otherwise  pronded 
in  this  section,  an  apphcalion  may  be 
approved  if  filed  by  a  person  who  is  in 
the  United  States  at  the  time  of 
appUcation,  and  either  holds  valid 
refugee  status  under  section  207  of  the 
.Act.  valid  asylum  status  under  section 
208  of  the  Act,  or  is  a  permanent 
resident  and  received  such  status  as  a 
direct  result  of  his  or  her  asylum  or 
refugee  status. 
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(ii)  Discretionary  authority  to  accept 
an  application  from  an  alien  not  within 
the  United  States.  As  a  matter  of 
discretion,  a  district  having  jurisdiction 
over  a  port-of-entry  or  a  preinspection 
station  where  an  alien  is  an  applicant 
for  admission,  or  an  overseas  district 
director  having  jurisdiction  over  the 
place  where  an  alien  is  physically 
present,  may  accept  and  adjudicate  an 
application  for  a  refugee  travel 
document  from  an  alien  who  previously 
had  been  admitted  to  the  United  States 
as  a  refugee,  or  who  previously  had 
been  granted  asylum  status  in  the 
United  States,  and  who  had  departed 
from  the  United  States  without  having 
applied  for  such  refugee  travel 
dociunent,  provided: 

(A)  The  alien  submits  a  Form  1-131, 
Apphcation  for  Travel  Document,  with 
the  fee  required  under  §  103.7(b)(1)  of 
this  chapter. 

(B)  The  district  director  is  satisfied 
that  the  alien  did  not  intend  to  abandon 
his  or  her  refugee  status  at  the  time  of 
deoarture  from  the  United  States; 

(C)  The  ahen  did  not  engage  in  any 
activities  while  outside  the  United 
States  that  would  be  inconsistent  with 
continued  refugee  or  asylum  status;  and 

(D)  The  alien  has  been  outside  the 
United  States  for  less  than  1  year  since 
his  or  her  last  departure. 

*  *        *         •         • 

71.  In  §  223.3,  paragraph  (d)(2)  is  " 
revised  to  read  as  follows: 

S  223.3    Validity  and  effect  on  admissibility. 

•  *         *         •         • 

(d)  •   •   • 

(2)  Refugee  travel  document,  (i) 
Inspection  and  immigration  status. 
Upon  arrival  in  the  United  States,  an 
alien  who  presents  a  valid  unexpired 
refugee  travel  document,  or  who  has 
been  allowed  to  file  an  application  for 
a  refugee  travel  document  and  this 
application  has  been  approved  under 
the  procedure  set  forth  in 
§  223.2(b)(2)(ii).  shall  be  examined  as  to 
his  or  her  admissibility  under  the  Act. 
An  ahen  shall  be  accorded  the 
immigration  status  endorsed  in  his  or 
her  refugee  travel  document,  or  (in  the 
case  of  an  alien  discussed  in 
§  223.2(b)(2)(ii))  which  will  be  endorsed 
in  such  document,  unless  he  or  she  is 
no  longer  eligible  therefor,  or  he  or  she 
applies  for  and  is  found  eligible  for 
some  other  immigration  status. 

(ii)  Inadmissibility.  If  an  alien  who 
presents  a  valid  unexpired  refugee 
travel  dociunent  appears  to  the 
examining  immigration  officer  to  be 
inadmissible,  he  or  she  shall  be  referred 
for  proceedings  under  section  240  of  the 
Act.  Section  235(c)  of  the  Act  shall  not 
be  applicable. 


PART  232— DETErfTION  OF  ALIENS 
FOR  PHYSICAL  AND  MENTAL 
EXAMINATION 

72.  The  heading  for  part  232  is  revised 
to  read  as  set  forth  above. 

73.  The  authority  citation  for  part  232 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1103,  1222.  1224. 1252; 

8  CFR  part  2 

§  232. 1     Redesignated  as  232.3  and 
revised] 

74.  Section  232.1  is  redesignated  as 
S232.3,  and  is  revised  to  read  as  follows: 

§232.3    Arriving  aliens. 

When  a  district  director  has 
reasonable  grounds  for  believing  that 
persons  arriving  in  the  United  States 
should  be  detained  for  reasons  specified 
in  section  232  of  the  Act,  he  or  she 
shall,  after  consultation  with  the  United 
States  Public  Health  Sen'ice  at  the  port- 
of-entry,  notify  the  master  or  agent  of 
the  arriving  vessel  or  aircraft  of  his  or 
her  intention  to  effect  such  detention  by 
serving  on  the  master  or  agent  Form  1- 
259  in  accordance  with  §  235.3(a)  of  this 
chapter. 

§  234.1  and  §  234.2    [Redesignated  as 
§§232.1  and  232.2  respectively] 

75.  Sections  234.1  and  234.2  are 
redesignated  as  §§  232.1  and  232.2 
respectively. 

PART  234— [REMOVED] 

76.  Part  234  is  removed. 
77  The  following  parts  are 

redesignated  as  set  forth  in  the  table 
below: 


Old  part 

New  part 

Part  238  

Part  233 

Part  239  

Part  234 

PART  233— CONTRACTS  WITH 
TRANSPORTATION  LINES 

78.  The  authority  citation  for  newly 
redesignated  part  233  continues  to  read 
as  follows: 

Authority:  8  U.S.C.  1103,  1228;  8  CFR  part 
2 

79.  Newly  redesignated  §233.1  is 
revised  to  read  as  follows: 

§233.1    Contracts. 

The  contracts  with  transportation 
unes  referred  to  in  section  233(c)  of  the 
Act  may  be  entered  into  by  the 
Executive  Associate  Commissioner  for 
Programs,  or  by  an  immigration  officer 
designated  by  the  Executive  Associate 
Commissioner  for  Programs  on  behalf  of 
the  government  and  shall  be 
documented  on  Form  1-420.  The 


contracts  with  transportation  lines 
referred  to  in  section  233(a)  of  the  Act 
shall  be  made  by  the  Commissioner  on 
behalf  of  the  government  and  shall  be 
documented  on  Form  1-426.  The 
contracts  with  transportation  lines 
desiring  their  passengers  to  be 
preinspected  at  places  outside  the 
United  States  shall  be  made  by  the 
Commissioner  on  behalf  of  the 
government  and  shall  be  documented 
on  Form  1-425;  except  that  contracts  for 
irregularly  operated  charter  flights  may 
be  entered  into  by  the  Associate 
Commissioner  for  Examinations  or  an 
immigration  officer  designated  by  the 
Executive  Associate  Commissioner  for 
Programs  and  having  jurisdiction  over 
the  location  where  the  inspection  will 
take  place. 

80.  In  newly  redesignated  §  233.3, 
paragraph  (b)  is  revised  to  read  as 
follows: 

§  233.3    Aliens  In  immediate  and 
continuous  transit 

*        *        «        ♦         « 

(b)  Signatory  lines.  A  list  of  currently 
effective  Form  1-426  agreements  is 
maintained  by  the  Service's 
Headquarters  Office  of  Inspections  and 
is  available  upon  written  request. 

81.  Newly  redesignated  §  233.4  is 
revised  to  read  as  follows: 


§233.4 
States. 


Preinspection  outside  the  United 


(a)  Form  1-425  agreements.  A 
transportation  line  bringing  applicants 
for  admission  to  the  United  States 
through  preinspection  sites  outside  the 
United  States  shall  enter  into  an 
agreement  on  Form  1-425.  Such  an 
agreement  shall  be  negotiated  directly 
by  the  Service's  Headquarters  Office  of 
Inspections  and  the  head  office  of  the 
transportation  line. 

(b)  Signatory  lines.  A  list  of 
transportation  lines  with  currently  valid 
transportation  agreements  on  Form  I- 
425  is  maintained  by  the  Service's 
Headquarters  Office  of  Inspections  and 
is  available  upon  written  request. 

82.  Newly  redesignated  §  233.5  is 
revised  to  read  as  follows: 

§  233.5  Aliens  entering  Guam  pursuant  to 
section  14  of  Public  Law  99-396,  'Omnibus 
Territories  Act" 

A  transportation  line  bringing  aliens 
to  Guam  under  the  visa  waiver 
provisions  of  §  212.1(e)  of  this  chapter 
shall  enter  into  an  agreement  on  Form 
1-760.  Such  agreements  shall  be 
negotiated  directly  by  the  Service's 
Headquarters  and  head  offices  of  the 
transportation  lines. 
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PART  234— DESIGNATION  OF  PORTS 
OF  ENTRY  FOR  ALIENS  ARRIVINQ  BY 
CIVIL  AIRCRAFT 

83.  The  heading  for  newly 
redesignated  part  234  is  revised  as  set 
forth  above. 

84.  The  authority  citation  for  newly 
redesignated  part  234  is  revised  to  read 
as  follows: 

Authority:  8  U.S.C.  1103. 1221, 1229;  8 
CFRpart  2. 

§234.3    [Amended] 

85.  Newly  redesignated  §  234.3  is 
amended  by  removing  the  last  sentence. 

PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

86.  The  authority  citation  for  part  235 
is  revised  to  read  as  follows; 

Authority:  8  U.S.C.  1101.  1103,  1182,  1183. 
1201.  1224,  1225, 1226,  1227. 1228.  1252;  8 
CFRpart  2. 

87.  Section  235.1  is  revised  to  read  as 
follows: 

§  235.1    Scope  of  examination. 

(a)  General.  Application  to  lawfully 
enter  the  United  States  shall  be  made  in 
person  to  an  immigration  officer  at  a 
U.S.  port-of-entry  when  the  port  is  open 
for  inspection,  or  as  otherwise 
designated  in  this  section. 

(b)  U.S.  citizens.  A  p>erson  claiming 
U.S.  citizenship  must  establish  that  fact 
to  the  examining  officer's  satisfaction 
and  must  present  a  U.S.  passport  if  such 
passport  is  required  under  the 
provisions  of  22  CFR  part  53.  If  such 
applicant  for  admission  fails  to  satisfy 
the  examining  immigration  officer  that 
he  or  she  is  a  U.S.  citizen,  he  or  she 
shall  thereafter  be  inspected  as  an  aUen. 

(c)  Alien  members  of  United  States 
Armed  Forces  and  members  of  a  force 
of  a  NATO  country.  Any  alien  member 
of  the  United  States  Armed  Forces  who 
is  in  the  uniform  of,  or  bears  documents 
identifying  him  or  her  as  a  member  of, 
such  AJmed  Forces,  and  who  is  coming 
to  or  departing  from  the  United  States 
under  official  orders  or  permit  of  such 
Armed  Forces  is  not  subject  to  the 
removal  provisions  of  the  Act.  A 
member  of  the  force  of  a  NATO  coimtr)' 
signatory  to  Article  III  of  the  Status  of 
Forces  Agreement  seeking  to  enter  the 
United  States  under  official  orders  is 
exempt  from  the  control  provision  of  the 
Act.  Any  alien  who  is  a  member  of 
either  of  the  foregoing  classes  may, 
upon  request,  be  inspected  and  his  or 
her  entry  as  an  alien  may  be  recorded. 

If  the  alien  does  not  appear  to  the 
examining  immigration  officer  to  be 
clearly  and  beyond  a  doubt  entitled  to 
enter  the  United  States  under  the 


provisions  of  the  Act,  the  aUen  shall  be 
so  informed  and  his  or  her  entry  shall 
not  be  recorded. 

(d)  Alien  applicants  for  admission.  (1) 
Each  aUen  seeking  admission  at  a 
United  States  port-of-entry  shall  present 
whatever  documents  are  required  and 
shall  establish  to  the  satisfaction  of  the 
immigration  officer  that  he  or  she  is  not 
subject  to  removal  under  the 
immigration  laws.  Executive  Orders,  or 
Presidential  Proclamations  and  is 
entitled  under  all  of  the  applicable 
provisions  of  the  immigration  laws  and 
this  chapter  to  enter  the  United  States. 
A  person  claiming  to  have  been  lawfully 
admitted  for  permanent  residence  must 
establish  that  fact  to  the  satisfaction  of 
the  inspecting  immigration  officer  and 
must  present  proper  documents  in 
accordance  with  §211.1  of  this  chapter. 

(2)  An  alien  present  in  the  United 
States  who  has  not  been  admitted  or 
paroled  or  an  alien  who  seeks  entry  at 
other  than  an  open,  designated  port-of- 
entry,  except  as  otherwise  permitted  in 
this  section,  is  subject  to  the  provisions 
of  section  21 2(a)  of  the  Act  and  to 
removal  under  section  235(b)  or  240  of 
the  Act. 

(3)  An  alien  who  is  brought  to  the 
United  States,  whether  or  not  to  a 
designated  port-of-entry  and  regardless 
of  the  means  of  transportation,  after 
having  been  interdicted  in  international 
or  United  States  waters,  is  considered 
an  apphcant  for  admission  and  shall  be 
examined  under  section  235(b)  of  the 
Act. 

(4)  An  alien  stowaway  is  not  an 
applicant  for  admission  and  may  not  be 
admitted  to  the  United  States.  A 
stowaway  shall  be  removed  from  the 
United  States  under  section  235(a)(2)  of 
the  Act.  The  provisions  of  section  240 
of  the  Act  are  not  applicable  to 
stowaways,  nor  is  the  stowaway  entitled 
to  further  hearing  or  review  of  the 
removal,  except  that  an  alien  stowaway 
who  indicates  an  intention  to  apply  for 
asylum  shall  be  referred  to  an  asylum 
officer  for  a  determination  of  credible 
fear  of  persecution  in  accordance  with 
section  235(b)(1)(B)  of  the  Act  and 

§  208.30  of  this  chapter.  An  aUen 
stowaway  who  is  determined  to  have  a 
credible  fear  of  persecution  shall  have 
his  or  her  asylum  application 
adjudicated  in  accordance  with 
§  208.2(b)(2)  of  this  chapter.  Nothing  in 
this  section  shall  be  construed  to  require 
expedited  removal  proceedings  in 
accordance  with  section  235(b)(1)  of  the 
Act.  A  stowaway  who  absconds  either 
prior  to  inspection  by  an  immigration 
officer  or  after  being  ordered  removed  as 
a  stowaway  pursuant  to  section 
235(a)(2)  of  the  Act  is  not  entitled  to 
removal  proceedings  under  section  240 


of  the  Act  and  shall  be  removed  under 
section  235(a)(2)  of  the  Act  as  if 
encountered  upon  arrival.  A  stowaway 
who  has  been  removed  pursuant  to 
section  235(a)(2)  of  the  Act  and  this 
section  shall  be  considered  to  have  been 
formally  removed  fixim  the  United 
States  for  all  purposes  under  the  Act 

(e)  U.S.  citizens,  lawful  permanent 
residents  of  the  United  States,  Canadian 
nationals,  and  other  residents  of 
Canada  having  a  common  nationality 
with  Canadians,  entering  the  United 
States  by  small  craft.  Upon  being 
inspected  by  an  immigration  officer  and 
found  eligible  for  admission  as  a  citizen 
of  the  United  States,  or  found  eligible 
for  admission  as  a  lawful  permanent 
resident  of  the  United  States,  or  in  the 
case  of  a  Canadian  national  or  other 
resident  of  Canada  having  a  common 
nationality  with  Canadians  being  found 
eligible  for  admission  as  a  temporary 
visitor  for  pleasure,  a  person  who 
desires  to  enter  the  United  States  from 
Canada  m  a  small  pleasure  craft  of  less 
than  5  net  tons  witiiout  merchandise 
may  be  issued,  upon  application  and 
payment  of  a  fee  prescribed  under 
§  103.7(b)(1)  of  this  chapter.  Form  1-68, 
Canadian  Border  Boat  Landing  Card, 
and  may  thereafter  enter  the  United 
States  along  wilh  the  immediate  shore 
area  of  the  United  States  on  the  body  of 
water  designated  on  the  Form  1-68  from 
time  to  time  for  the  duration  of  that 
navigation  season  without  further 
inspection.  In  the  case  of  a  Canadian 
national  or  other  resident  of  Canada 
having  a  common  nationality  wlh 
Canadians,  the  Form  1-68  shall  be  vahd 
only  for  the  purpose  of  visits  not  to 
exceed  72  hours  and  only  if  the  alien 
will  remain  in  nearby  shopping  areas, 
nearby  residential  neighborhoods,  or 
other  similar  areas  adjacent  to  the 
immediate  shore  area  of  the  United 
States.  If  the  bearer  of  Form  1-68  seeks 
to  enter  the  United  States  by  means 
other  than  small  craft  of  less  than  5  net 
tons  without  merchandise,  or  if  he  or 
she  seeks  to  enter  the  United  States  for 
other  purposes,  or  if  he  or  she  is  an 
alien,  other  than  a  lawful  permanent 
resident  aUen  of  the  United  States,  and 
intends  to  proceed  beyond  an  area 
adjacent  to  the  immediate  shore  area  of 
the  United  States,  or  remains  in  the 
United  States  longer  than  72  hours,  he 
or  she  must  apply  for  admission  at  a 
United  States  port  of  entry. 

(f)  Form  1-94,  Arrival  Departure 
Record.  (1)  Unless  otherwise  exempted, 
each  arriving  nonimmigrant  who  is 
admitted  to  the  United  States  shall  be 
issued,  upon  payment  of  a  fee 
prescribed  in  §  103. 7(b)(1)  of  this 
chapter  for  land  border  admissions,  a 
Form  1-94  as  evidence  of  the  terms  of 
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admission.  A  Form  1-94  issued  at  a  land 
border  port-of-entry  shall  be  considered 
issued  for  multiple  entries  unless 
specifically  annotated  for  a  limited 
number  of  entries.  A  Form  1-94  issued 
at  other  than  a  land  border  port-of-entry. 
unless  issued  for  multiple  entries,  must 
be  surrendered  upon  departure  from  the 
United  States  in  accordance  with  the 
instructions  on  the  form.  Form  1-94  is 
not  required  by: 

(i)  Any  nonimmigrant  alien  described 
in  §  212.'l(a)  of  this  chapter  and  22  CFR 
41.33  who  is  admitted  as  a  visitor  for 
business  or  pleasure  or  admitted  to 
proceed  in  direct  transit  through  the 
United  States: 

(ii)  Any  nonimmigrant  alien  residing 
in  the  British  Virgin  Islands  who  was 
admitted  only  to  the  U.S.  Virgin  Islands 
as  a  visitor  for  business  or  pleasure 
under  §212. l[b)  of  this  chapter: 

(iii)  Any  Mexican  national  in 
possession  of  a  valid  nonresident  alien 
Mexican  border  crossing  card,  or  a  valid 
Mexican  passport  and  a  multiple-entry 
nonimmigrant  visa  issued  under  section 
101(a)(15)(B)  of  the  Act.  who  is 
admitted  as  a  nonimmigrant  visitor  at  a 
Mexican  border  port  of  entry  for  a 
period  not  to  exceed  72  hours  to  visit 
within  25  miles  of  the  border; 

(iv)  Bearers  of  Mexican  diplomatic  or 
official  passports  described  in  §212.l(c- 
1)  of  this  chapter. 

(2)  Paroled  aliens.  Any  alien  paroled 
into  the  United  States  under  section 
212(d)(5)  of  the  Act,  including  any  alien 
crewmember,  shall  be  issued  a 
completely  executed  Form  1-94, 
endorsed  with  the  parole  stamp. 

88.  Section  235.2  is  revised  to  read  as 
follows: 

§  235.2    Deferred  inspection. 

(a)  A  district  director  may.  in  his  or 
her  discretion,  defer  the  inspection  of 
any  vessel  or  aircraft,  or  of  any  alien,  to 
another  Service  office  or  port-of-entr>'. 
Asiy  alien  coming  to  a  United  States 
port  from  a  foreign  port,  from  an 
outlying  possession  of  the  United  States, 
from  Guam,  Puerto  Rico,  or  the  Virgin 
Islands  of  the  United  States,  or  from 
another  port  of  the  United  States  at 
which  examination  under  this  part  was 
deferred,  shall  be  regarded  as  an 
applicant  for  admission  at  that  onward 
port. 

(b)  An  examining  immigration  officer 
may  defer  further  examination  and  refer 
the  alien's  case  to  the  district  director 
having  jurisdiction  over  the  place  where 
the  alien  is  seeking  admission,  or  over 
the  place  of  the  alien's  residence  or 
destination  in  the  United  States,  if  the 
examining  immigration  officer  has 
reason  to  believe  that  the  alien  can 


overcome  a  finding  of  inadmissibility 
by: 

(1)  Posting  a  bond  under  section  213 
of  the  Act; 

(2)  Seeking  and  obtaining  a  waiver 
under  section  211  or  212(d)(3)  or  (4)  of 
the  Act;  or 

(3)  Presenting  additional  evidence  of 
admissibility  not  available  at  the  time 
and  place  of  the  initial  examination. 

(c)  Such  deferral  shall  be 
accomplished  pursuant  to  the 
provisions  of  section  212(d)(5)  of  the 
Act  for  the  period  of  time  necessary  to 
complete  the  deferred  inspection. 

(d)  Refusal  of  a  district  director  to 
authorize  admission  under  section  213 
of  the  Act.  or  to  grant  an  application  for 
the  benefits  of  section  211  or  section 
212(d)(3)  or  (4)  of  the  Act.  .shall  be 
without  prejudice  to  the  renewal  of  such 
application  or  the  authorizing  of  such 
admission  by  the  immigration  judge 
without  additional  fee. 

(e)  Whenever  an  alien  on  arrival  is 
found  or  believed  to  be  suffering  from 

a  disability  that  renders  it  impractical  to 
proceed  with  the  examination  under  the 
Act,  the  examination  of  such  alien, 
members  of  his  or  her  family  concerning 
whose  admissibility  it  is  necessary  to 
have  such  alien  testify,  and  any 
accompanying  aliens  whose  protection 
or  guardianship  will  be  required  should 
such  alien  be  found  inadmissible  shall 
be  deferred  for  such  time  and  under 
such  conditions  as  the  district  director 
in  whose  district  the  port  is  located 
imposes. 

89.  Section  235.3  is  revised  to  read  as 
follows: 

§  235.3    Inadmissible  aliens  and  expedited 
removal. 

(a)  Detention  prior  to  inspection.  All 
persons  arriving  at  a  port-of-entry  in  the 
United  States  by  vessel  or  aircraft  shall 
be  detained  aboard  the  vessel  or  at  the 
airport  of  arrival  by  the  owTier,  agent, 
master,  commanding  officer,  person  in 
charge,  purser,  or  consignee  of  such 
vessel  or  aircraft  until  admitted  or 
otherwise  permitted  to  land  by  an 
officer  of  the  Service.  Notice  or  order  to 
detain  shall  not  be  required.  The  owner, 
agent,  master,  commanding  officer, 
person  in  charge,  purser,  or  consignee  of 
such  vessel  or  aircraft  shall  deliver 
every  alien  requinng  examination  to  an 
immigration  officer  for  inspection  or  to 
a  medical  officer  for  examination.  The 
Service  will  not  be  liable  for  any 
expenses  related  to  such  detention  or 
presentation  or  for  any  expenses  of  a 
passenger  who  has  not  been  presented 
for  inspection  and  for  whom  a 
determination  has  not  been  made 
concerning  admissibility  by  a  Service 
officer. 


(b)  Expedited  removal.  (1) 
Determination  of  inadmissibility.  An 
alien  who  is  arriving  in  the  United 
States  or  other  alien  as  designated 
pursuant  to  paragraph  (b)(2)(ii)  of  this 
section  who  is  determined  to  be 
inadmissible  under  section  212(a)(6)(C) 
or  212(a)(7)  of  the  Act  (except  an  alien 
for  whom  documentary  requirements 
are  waived  under  §  211.1(b)(3)  or  §  212.1 
of  this  chapter),  shall  be  ordered 
removed  from  the  United  States  in 
accordance  with  section  235(b)(1)  of  the 
Act.  The  examining  immigration  officer 
shall  serve  the  alien  with  Form  1-860, 
Notice  and  Order  of  Expedited  Removal. 
Except  as  otherwise  provided  in  this 
section,  such  alien  is  not  entitled  to  a 
hearing  before  an  immigration  judge  in 
proceedings  conducted  pursuant  to 
section  240  of  the  Act,  or  to  an  appeal 
of  the  expedited  removal  order  by  the 
Board  of  Immigration  appeals.  An  alien 
whose  inadmissibility  is  being 
considered  under  this  section  or  who 
has  been  ordered  removed  pursuant  to 
this  section  shall  be  detained  pending 
determination  and  removal,  except  that 
parole  of  such  alien,  in  accordance  with 
section  212(d)(5)  of  the  Act,  may  be 
permitted  only  when  the  Attorney 
General  determines,  in  the  exercise  of 
discretion,  that  parole  is  required  to 
meet  a  medical  emergency  or  is 
necessary  for  a  legitimate  law 
enforcement  objective. 

(2)  Applicnbility.  The  expedited 
removal  provisions  shall  apply  to  the 
following  classes  of  aliens  who  are 
determined  to  be  inadmissible  under 
section  212(a)(6)(C)  or  (7)  of  the  Act: 

(i)  Arriving  aliens,  as  defined  in 
§  l.l(q)  of  this  chapter,  except  for 
citizens  of  Cuba  arriving  at  a  United 
States  port-of-entry  by  aircraft; 

(ii)  As  specifically  designated  by  the 
Conmiissioner,  aliens  who  arrive  in, 
attempt  to  enter,  or  have  entered  the 
United  States  without  having  been 
admitted  or  paroled  following 
inspection  by  an  immigration  officer  at 
a  designated  port-of-entry,  and  who 
have  not  established  to  the  satisfaction 
of  the  immigration  officer  that  they  have 
been  physically  present  in  the  United 
States  continuously  for  the  2-year 
period  immediately  prior  to  the  date  of 
determination  of  inadmissibility.  The 
Commissioner  shall  have  the  sole 
discretion  to  apply  the  provisions  of 
section  235(b)(1)  of  the  Act,  at  any  time, 
to  any  class  of  afiens  described  in  this 
section.  The  Commissioner's 
designation  shall  become  effective  upon 
publication  of  a  notice  in  the  Federal 
Register.  However,  if  the  Commissioner 
determines,  in  the  exercise  of  discretion, 
that  the  delay  caused  by  publication 
would  adversely  affect  the  interests  of 
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the  United  States  or  the  effective 
enforcement  of  the  immigration  laws, 
the  Conmiissioner's  designation  shall 
become  effective  immediately  upon 
issuance,  and  shall  be  published  in  the 
Federal  Register  as  soon  as  practicable 
thereafter.  When  these  provisions  are  in 
effect  for  aliens  who  enter  vdthout 
inspection,  the  biuden  of  proof  rests 
with  the  alien  to  affirmatively  show  that 
he  or  she  has  the  required  continuous 
physical  presence  in  the  United  States. 
Any  absence  from  the  United  States 
shall  serve  to  break  the  period  of 
continuous  physical  presence.  An  alien 
who  was  not  inspected  and  admitted  or 
paroled  into  the  United  States  but  who 
establishes  that  he  or  she  has  been 
continuously  physically  present  in  the 
United  States  for  the  2-year  period 
immediately  prior  to  the  date  of 
determination  of  inadmissibility  shall 
be  detained  in  accordance  writh  section 
235(b)(2)  of  the  Act  for  a  proceeding 
under  section  240  of  the  Act. 

(3)  Additional  charges  of 
inadmissibility.  In  the  expedited 
removal  process,  the  Service  may  not 
charge  an  alien  writh  any  additional 
grounds  of  inadmissibility  other  than 
section  212(a)(6)(C)  or  212(a)(7)  of  the 
Act.  if  an  aUen  appears  to  be 
inadmissible  under  other  grounds 
contained  in  section  212(a)  of  the  Act, 
and  if  the  Service  wishes  to  pursue  such 
additional  grounds  of  inadmissibility, 
the  alien  shall  be  detained  and  referred 
for  a  removal  hearing  before  an 
immigration  judge  pursuant  to  sections 
235(b)(2)  and  240  of  the  Act  for  inquiry 
into  all  charges.  Once  the  alien  is  in 
removal  proceedings  imder  section  240 
of  the  Act,  the  Service  is  not  precluded 
from  lodging  additional  charges  against 
the  aUen.  Nothing  in  this  paragraph 
shall  preclude  the  Service  from 
pursuing  such  additional  grounds  of 
inadmissibility  against  the  alien  in  any 
subsequent  attempt  to  reenter  the 
United  States,  provided  the  additional 
grounds  of  inadmissib-lity  still  exist. 

(4)  Claim  of  asylum  or  fear  of 
persecution.  If  an  ahen  subject  to  the 
expedited  removal  provisions  indicates 
an  intention  to  apply  for  asylum,  a  fear 
of  persecution,  or  a  fear  of  return  to  his 
or  her  country,  the  inspecting  officer 
shall,  before  proceeding  further  with  the 
case,  detain  the  alien  and  refer  him  or 
her  for  an  interview  by  an  asylum 
officer  in  accordance  with  §  208.30  of 
this  chapter  to  determine  if  the  ahen  has 
a  credible  fear  of  persecution.  The 
referring  officer  shall  provide 
information  to  the  alien  concerning  the 
nature  and  purpose  of  the  credible  fear 
interview  and  shall  advise  the  ahen  that 
he  or  she  may,  prior  to  the  interview, 
consult  with  a  person  or  person  of  his 


or  her  choosing,  at  no  expense  to  the 
Government  and  without  unreasonably 
delaying  the  process.  Pending  the 
credible  fear  determination,  the  alien 
shall  be  detained.  Parole  of  such  alien 
in  accordance  with  section  212(d)(5)  of 
the  Act  may  be  permitted  only  when  the 
Attorney  General  determines,  in  the 
exercise  of  discretion,  that  parole  is 
required  to  meet  a  medical  emergency 
or  is  necessary  for  a  legitimate  law 
enforcement  objective. 

(5)  Claim  to  lawful  permanent 
resident,  refugee,  or  asylee  status,  (i) 
Verification  of  status.  If  an  apphcant  for 
admission  who  is  subject  to  expedited 
removal  pursuant  to  section  235fb)(l)  of 
the  Act  claims  to  have  been  lawfully 
admitted  for  permanent  residence, 
admitted  as  a  refugee  under  section  207 
of  the  Act,  or  granted  asylum  under 
section  208  of  the  Act,  the  immigration 
officer  shall  attempt  to  verify  the  alien's 
claim.  Such  verification  shall  include  a 
check  of  all  available  Service  data 
systems  and  any  other  means  available 
to  the  officer.  Aji  alien  whose  claim  to 
lawful  permanent  resident,  refugee,  or 
asylee  status  caimot  be  verified  will  be 
advised  of  the  penalties  for  perjur\',  and 
will  be  placed  under  oath  or  allowed  to 
make  a  declaration  as  permitted  under 
28  U.S.C.  1746.  concerning  his  or  her 
lawful  admission  for  permanent 
residence,  admission  as  a  refugee  under 
section  207  of  the  Act,  or  grant  of 
asylum  status  under  section  208  of  the 
Act.  Whenever  practicable,  a  written 
statement  shall  be  taken  from  the  alien. 
The  immigration  officer  shall  issue  an 
expedited  order  of  removal  under 
section  235(b)(l)(A)(i)  of  the  Act  and 
refer  the  alien  to  the  immigration  judge 
for  review  of  the  order  in  accordance 
vrith  paragraph  (b)(5)(iv)  of  this  section 
and  §  235.6(a)(2)(ii). 

(ii)  Claimed  lawful  permanent 
residents.  If  the  claim  to  lawful 
permanent  resident  status  is  verified, 
and  such  status  has  not  been  terminated 
in  exclusion,  deportation,  or  removal 
proceedings,  the  examining  immigration 
officer  shall  not  order  the  alien  removed 
pursuant  to  section  235(b)(1)  of  the  Act. 
The  examining  immigration  officer  will 
determine  in  accordance  with  section 
101(a)(13)(C)  of  the  Act  whether  the 
alien  is  considered  to  be  making  an 
application  for  admission.  If  the  alien  is 
determined  to  be  seeking  admission  and 
the  alien  is  otherwise  admissible,  except 
that  he  or  she  is  not  in  possession  of  the 
required  documentation,  a  discretionary 
waiver  of  documentary  requirements 
may  be  considered  in  accordance  with 
section  211(b)  of  the  Act  and 
§  211.1(b)(3)  of  this  chapter  or  the 
ahen's  inspection  may  be  deferred  to  an 
onward  office  for  presentation  of  the 


required  documents.  If  the  alien  appears 
to  be  inadmissible,  the  immigration 
officer  may  initiate  removal  proceedings 
against  the  alien  under  section  240  of 
the  Act. 

(iii)  Claimed  refugees  and  asylees.  If 
a  check  of  Service  records  or  other 
means  indicates  that  the  alien  has  been 
granted  refugee  status  or  asylee  status, 
and  such  status  has  not  been  terminated 
in  deportation,  exclusion,  or  removal 
proceedings,  the  immigration  officer 
shall  not  order  the  alien  removed 
pursuant  to  section  235(b)(1)  of  the  Act. 
If  the  ahen  is  not  in  possession  of  a 
vahd,  unexpired  refugee  travel 
document,  the  examining  immigration 
officer  may  accept  an  application  for  a 
refugee  travel  document  in  accordance 
with  §  223.2(b)(2)(ii)  of  this  chapter.  If 
accepted,  the  immigration  officer  shall 
readmit  the  refugee  or  asylee  in 
accordance  with  §  223.3(d)(2)(i)  of  this 
chapter.  If  the  alien  is  determined  not  to 
be  eligible  to  file  an  application  for  a 
refugee  travel  document  the 
immigration  officer  may  initiate  removal 
proceedings  against  the  alien  under 
section  240  of  this  Act. 

(iv)  Re\new  of  order  for  claimed  lawful 
permanent  residents,  refugees,  or 
asylees  When  an  ahen  whose  status  has 
not  been  verified  but  who  is  claiming 
under  oath  or  under  jjenalty  or  perjury 
to  be  a  lawful  permanent  resident, 
refugee,  or  asylee  is  ordered  removed 
pursuant  to  section  235(b)(1)  of  the  Act, 
the  case  will  be  referred  to  an 
immigration  judge  for  review  of  the 
expedited  removal  order  under  section 
235(b)(1)(C)  of  the  Act  and 
§235.6(a)(2)(ii).  If  the  immigration  judge 
determines  that  the  alien  has  never  been 
admitted  as  a  lawful  permanent  resident 
or  as  a  refugee,  or  granted  asylxim  status, 
the  order  issued  by  the  immigration 
officer  will  be  affirmed  and  the  Service 
will  remove  the  alien.  There  is  no 
appeal  from  the  decision  of  the 
immigration  judge.  If  the  immigration 
judge  determines  that  the  alien  was 
once  so  admitted  as  a  lawful  permanent 
resident  or  as  a  refugee,  or  was  granted 
asylum  status,  and  such  status  has  not 
been  terminated  by  final  administrative 
action,  the  immigration  judge  will 
terminate  proceedings  and  vacate  the 
expedited  removal  order.  The  Service 
may  initiate  removal  proceedings 
against  such  an  alien  in  proceedings 
under  section  240  of  the  Act.  During 
removal  proceedings,  the  immigration 
judge  may  consider  any  waivers, 
exceptions,  or  requests  for  relief  for 
which  the  alien  is  ehgible. 

(6)  Opportunity  for  the  alien  to 
establish  that  he  or  she  was  admitted  or 
paroled  into  the  United  States  If  the 
Commissioner  determines  that  the 
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expedited  removal  provisions  of  section 
235(b)(1)  of  the  Act  shall  apply  to  any 
or  all  aliens  described  in  paragraph 
(b)(2)(ii)  of  this  section,  such  adien  will 
be  given  a  reasonable  opportimity  to 
esti^lish  to  the  satisfaction  of  the 
examining  immigration  officer  that  be  or 
she  was  admitted  or  paroled  into  the 
United  States  following  inspection  at  a 
port-of-entry.  The  alien  will  be  allowed 
to  present  evidence  or  provide  sufficient 
information  to  support  the  claim.  Such 
evidence  may  consist  of  documentation 
in  the  possession  of  the  aUen,  the 
Service,  or  a  third  party.  The  examining 
immigration  officer  will  consider  all 
such  evidence  and  information,  make 
further  inquiry  if  necessary,  and  will 
attempt  to  verify  the  alien's  status 
through  a  check  of  all  available  Service 
data  systems.  The  burden  rests  with  the 
alien  to  satisfy  the  examining 
inmiigration  officer  of  the  claim  of 
lawful  admission  or  parole.  If  the  alien 
establishes  that  he  or  she  was  lawfully 
admitted  or  paroled,  the  case  will  be 
examined  to  determine  if  grounds  of 
deportability  under  section  237(a)  of  the 
Act  are  applicable,  or  if  paroled, 
whether  such  parole  has  been,  or  should 
be.  terminated,  and  whether  the  alien  is 
inadmissible  under  section  212(a)  of  the 
Act.  An  alien  who  cannot  satisfy  the 
examining  officer  that  he  or  she  was 
lawfully  admitted  or  paroled  will  be 
ordered  removed  pursuant  to  section 
235(b)(1)  of  the  Act. 

(7)  Review  of  expedited  removal 
orders.  Any  removal  order  entered  by  an 
examining  inmiigration  officer  pursuant 
to  section  235(b)(1)  of  the  Act  must  be 
reviewed  and  approved  by  the 
appropriate  supervisor  before  the  order 
is  considered  final.  Such  supervisory 
review  shall  not  be  delegated  below  the 
level  of  the  second  line  supervisor,  or  a 
person  acting  in  that  capacity.  The 
supervisory  review  and  approval  of  an 
expedited  removal  order  for  an  alien 
described  in  section  235(b)(l)(A)(iii)  of 
the  Act  must  include  a  review  of  any 
claim  of  lawful  admission  or  parole  and 
any  evidence  or  information  presented 
to  support  such  a  claim,  prior  to 
approval  of  the  order.  In  such  cases,  the 
supervisor  may  request  additional 
information  from  any  source  and  may 
require  further  interview  of  the  alien. 

(8)  Removal  procedures  relating  to 
expedited  removal.  An  alien  ordered 
removed  pursuant  to  section  235(b)(1)  of 
the  Act  shall  be  removed  from  the 
United  States  in  accordance  with 
section  241(c)  of  the  Act  and  8  CFR  part 
241. 

(9)  IVoivers  of  documentary 
requirements.  Nothing  in  this  section 
limits  the  discretionary  authority  of  the 
Attorney  General,  including  authority 


under  sections  21 1(b)  or  212(d)  of  the 
Act,  to  waive  the  documentary 
requirements  for  arriving  aliens. 

(10)  Applicant  for  admission  under 
section  217  of  the  Act.  The  provisions 
of  §  235.3(b)  do  not  apply  to  an 
applicant  for  admission  under  section 
217  of  the  Act. 

(c)  Other  inadmissible  aliens.  Any 
alien  applicant  for  admission,  as 
included  in  sections  101(a)(13)  and 
235(a)(1)  of  the  Act  and  §  235.1(d)  of 
this  chapter,  who  appears  to  the 
inspecting  officer  to  be  inadmissible, 
but  who  does  not  fall  within  paragraph 
(b)  of  this  section,  may  be  detained, 
paroled,  or  paroled  for  deferred 
inspection  by  the  inspecting  officer.  In 
determining  whether  or  not  an  alien 
shall  be  detained,  paroled,  or  paroled 
for  deferred  inspection,  the  inspecting 
officer  shall  consider  the  likelihood  that 
the  alien  will  abscond  or  pose  a  security 
risk. 

(d)  Service  custody.  The  Service  will 
assume  custody  of  any  alien  subject  to 
detention  under  paragraph  (b)  or  (c)  of 
this  section.  In  its  discretion,  the 
Service  may  require  any  alien  who 
appears  inadmissible  and  who  arrives  at 
a  land  border  port-of-entry  from  Canada 
or  Mexico,  to  remain  in  that  country 
while  awaiting  a  removal  hearing.  Such 
ahen  shall  be  considered  detained  for  a 
proceeding  within  the  meaning  of 
section  235(b)  of  the  Act  and  may  be 
ordered  removed  in  absentia  by  an 
immigration  judge  if  the  alien  fails  to 
appear  for  the  hearing. 

(e)  Detention  in  non-Service  facility. 
Whenever  an  alien  is  taken  into  Service 
custody  and  detained  at  a  facility  other 
than  at  a  Service  Processing  Center,  the 
pubhc  or  private  entities  contracted  to 
perform  such  service  shall  have  been 
approved  for  such  use  by  the  Service's 
Jail  Inspection  Program  or  shall  be 
performing  such  service  under  contract 
in  compliance  with  the  Standard 
Statement  of  Work  for  Contract 
Detention  Facilities.  Both  programs  are 
administered  by  the  Detention  and 
Deportation  section  having  jurisdiction 
over  the  alien's  place  of  detention. 
Under  no  circumstances  shall  an  alien 
be  detained  in  facihties  not  meeting  the 
four  mandatory  criteria  for  usage.  "These 
are: 

(1)  24-Hour  supervision. 

(2)  Conformance  with  safety  and 
emergency  codes, 

(3)  Food  Service,  and 

(4)  Availability  of  emergency  medical 
care. 

(f)  Privilege  of  communication.  The 
mandatory  notification  requirements  of 
consular  and  diplomatic  officers 
pursuant  to  §  236.1(e)  of  this  chapter 


apply  when  an  inadmissible  alien  is 
detained  for  removal  proceedings. 

90.  Section  235.4  is  revised  to  read  as 
follows: 

S  235.4    WHhdrwwai  of  application  for 
admission. 

(a)  The  Attorney  General  may,  in  his 
or  her  discretion,  permit  any  aUen 
applicant  for  admission  to  withdraw  his 
or  her  application  for  admission  in  lieu 
of  removal  proceedings  under  section 
240  of  the  Act  or  expedited  removal 
under  section  235(b)(1)  of  the  Act.  The 
alien's  decision  to  withdraw  his  or  her 
application  for  admission  must  be  made 
voluntarily,  but  nothing  in  this  section 
shall  be  construed  as  to  give  an  alien  the 
right  to  withdraw  his  or  her  application 
for  admission.  Permission  to  withdraw 
an  application  for  admission  should  not 
normally  be  granted  unless  the  alien 
intends  and  is  able  to  depart  the  United 
States  immediately.  An  alien  permitted 
to  withdraw  his  or  her  application  for 
admission  shall  normally  remain  in 
carrier  or  Service  custody  pending 
departure,  unless  the  district  director 
determines  that  parole  of  the  alien  is 
warranted  in  accordance  with  §  212.5(a) 
of  this  chapter. 

(b)  An  immigration  judge  may  allow 
only  an  arriving  alien  to  withdraw  an 
application  for  admission.  Once  the 
issue  of  inadmissibility  or  deportability 
has  been  resolved,  permission  to 
withdraw  an  application  for  admission 
should  ordinarily  be  granted  only  with 
the  concurrence  of  the  Service.  An 
immigration  judge  shall  not  allow  an 
alien  to  withdraw  an  application  for 
admission  unless  the  alien,  in  addition 
to  demonstrating  that  he  or  she 
possesses  both  the  intent  and  the  means 
to  depart  immediately  from  the  United 
States,  establishes  that  factors  directly 
relating  to  the  issue  of  inadmissibility 
indicate  that  the  granting  of  the 
withdrawal  would  be  in  the  interest  of 
justice.  In  addition,  during  the 
pendency  of  an  apf>eal  from  the  order  of 
removal,  permission  to  withdraw  an 
application  for  admission  must  be 
obtained  from  the  immigration  judge  or 
the  Board. 

91.  Section  235.5  is  revised  to  read  as 
follows: 

§  235.5    Preinspectlon. 

(a)  In  United  States  territories  and 
possessions.  In  the  case  of  any  aircraft 
proceeding  from  Guam.  Puerto  Rico,  or 
the  United  States  Virgin  Islands 
destined  directly  and  without  touching 
at  a  foreign  port  or  place,  to  any  other 
of  such  places,  or  to  one  of  the  States 
of  the  United  States  or  the  District  of 
Columbia,  the  examination  of  the 
passengers  and  crew  required  by  the  Act 
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may  be  made  prior  to  the  departure  of 
the  aircraft,  and  in  such  event,  final 
determination  of  admissibility  shall  be 
made  immediately  prior  to  such 
departure.  The  examination  shall  be 
conducted  in  accordance  with  sections 
232,  235,  and  240  of  the  Act  and  8  CFR 
parts  235  and  240.  If  it  appears  to  the 
examining  immigration  officer  that  any 
person  in  the  United  States  being 
examined  under  this  section  is  prima 
facie  removable  from  the  United  States, 
further  action  with  respect  to  his  or  her 
examination  shall  be  deferred  and 
further  proceedings  regarding 
removabihty  conducted  as  provided  in 
section  240  of  the  Act  and  8  CFR  part 
240.  When  the  foregoing  inspection 
procedure  is  apphed  to  any  aircraft, 
persons  examined  and  found  admissible 
shall  be  placed  aboard  the  aircraft,  or 
kept  at  the  airport  separate  and  apart 
from  the  general  public  until  they  are 
permitted  to  board  the  aircraft.  No  other 
person  shall  be  permitted  to  depart  on 
such  aircraft  until  and  unless  he  or  she 
is  found  to  be  admissible  as  provided  in 
this  section. 

(b)  In  foreign  territory.  In  the  case  of 
any  aircraft,  vessel,  or  train  proceeding 
directly,  without  stopping,  from  a  port 
or  place  in  foreign  territory  to  a  port-of- 
entry  in  the  United  States,  the 
examination  and  inspection  of 
passengers  and  crew  required  by  the  Act 
and  final  determination  of  admissibility 
may  be  made  prior  to  such  departure  at 
the  port  or  place  in  the  foreign  territory 
and  shall  have  the  same  effect  under  the 
Act  as  though  made  at  the  destined  port- 
of-entry  in  the  United  States. 

92.  Section  235.6  is  revised  to  read  as 
follows: 

§  235.6    Referral  to  immigration  judge. 

(a)  Notice.  (1)  Referral  by  Form  1-862, 
Notice  to  Appear.  An  immigration 
officer  or  asylum  officer  will  sign  and 
deliver  a  Form  1-862  to  an  alien  in  the 
following  cases: 

(i)  If,  in  accordance  with  the 
provisions  of  section  235(b)(2)(A)  of  the 
Act,  the  examining  immigration  officer 
detains  an  alien  for  a  proceeding  before 
an  immigration  judge  under  section  240 
of  the  Act;  or 

(ii)  If,  in  accordance  with  section 
235(b)(l)(B)(ii)  of  the  Act,  an  asylum 
officer  determines  that  an  alien  is 
expedited  removal  proceedings  has  a 
credible  fear  of  persecution  and  refers 
the  case  to  the  immigration  judge  for 
consideration  of  the  application  for 
asylum. 

(iii)  If,  in  accordance  with  section 
235(b)(l)(B)(iii)(III)  of  the  Act,  the 
immigration  judge  determines  that  an 
alien  in  expedited  removal  proceedings 
has  a  credible  fear  of  persecution  and 


vacates  the  expedited  removal  order 
issued  by  the  asylum  officer  pursuant  to 
section  235(b)(l)(B)(iii)  of  the  Act. 

(iv)  If  an  immigration  officer  verifies 
that  an  alien  subject  to  expedited 
removal  under  section  235(b)(1)  of  the 
Act  has  been  admitted  as  a  lawful 
permanent  resident  refugee,  or  asylee,  or 
upon  review  pursuant  to 
§235.3(b)(5)(iv)  an  immigration  judge 
determines  that  the  alien  was  once  so 
admitted,  provided  that  such  status  has 
not  been  terminated  by  final 
administrative  action,  and  the  Service 
initiates  removal  proceedings  against 
the  ahen  under  section  240  of  the  Act. 

(2)  Referral  by  Form  1-863.  Notice  of 
Referral  to  Immigration  Judge.  An 
immigration  officer  will  sign  and  deliver 
a  Form  1-863  to  an  alien  in  the 
following  cases: 

(i)  If,  in  accordance  with  section 
235(b)(l)(B)(iii)(ni)  of  the  Act.  an 
asylum  officer  determines  that  an  alien 
does  not  have  a  credible  fear  of 
persecution,  and  the  alien  requests  a 
review  of  that  determination  by  an 
inunigration  judge;  or 

(ii)  If,  in  accordance  with  section 
235(b)(1)(C)  of  the  .^ct,  an  immigration 
officer  refers  an  expedited  removal 
order  entered  on  an  alien  claiming  to  be 
a  lawful  permanent  resident,  refugee,  or 
asylee  for  whom  the  officer  could  not 
verify  such  status  to  an  immigration 
judge  for  review  of  the  order. 

(iii)  If  an  immigration  officer  refers  an 
applicant  described  in  §  208.2(b)(1)  of 
this  chapter  to  an  immigration  judge  for 
an  asylum  hearing  under  §  208.2(b)(2)  of 
this  chapter. 

fb)  Certification  for  mental  condition: 
medical  appeal  An  alien  certified 
under  sections  212(a)(1)  and  232(b)  of 
the  Act  shall  be  advised  by  the 
examining  immigration  officer  that  he  or 
she  may  appeal  to  a  board  of  medical 
examiners  of  the  I'nited  States  Pubhc 
Health  Service  pursuant  to  section  232 
of  the  Act.  If  such  appeal  is  taken,  the 
district  director  shall  arrange  for  the 
convening  of  the  medical  board. 


§  235.7    [Removed] 

93.  Section  235.: 


is  removed 


§235.13    [Redesignated  as  §  235.7] 

94.  Section  235.13  is  redesignated  as 
§235.7. 

95.  Section  235.8  is  revised  to  read  as 
follows: 

§  235.8    Inadmissibility  on  security  and 
related  grounds. 

(a)  Report.  When  an  immigration 
officer  or  an  immigration  judge  suspects 
that  an  arriving  alien  appears  to  be 
inadmissible  under  section  212(a)(3)(A) 
(other  than  clause  (ii),  (B),  or  (C)  of  the 


Act,  the  immigration  officer  or 
immigration  judge  shall  order  the  aHei> 
removed  and  report  the  action  promptly 
to  the  district  director  who  has 
administrative  jurisdiction  ovpr  the 
place  where  the  alien  has  arrived  or 
where  the  hearing  is  being  held.  The 
immigration  officer  shall,  if  possible, 
take  a  brief  sworn  question-and-answer 
statement  from  the  alien,  and  the  alien 
shall  be  notified  by  personal  service  of 
Form  1-147,  Notice  of  Temporary 
Inadmissibility,  of  the  action  taken  and 
the  right  to  submit  a  wntten  statement 
and  additional  information  for 
consideration  by  the  Attorney  General 
The  district  director  shall  forward  the 
report  to  the  regional  director  for  further 
action  as  provided  in  paragraph  (b)  of 
this  section. 

(b)  Action  by  regional  director.  ( 1 1  In 
accordance  with  section  235(c)(2)(B)  of 
the  Act.  the  regional  director  may  deny 
any  fujlher  inquin,'  or  hearing  by  an 
immigration  judge  and  order  the  alien 
removed  by  personal  service  of  Form  I- 
148.  Notice  of  Permanent 
Inadmissibility,  or  issue  any  other  order 
disposing  of  the  case  that  the  legional 
director  considers  appropriate. 

(2)  If  the  regional  director  concludes 
that  the  case  does  not  meet  the  cntena 
contained  in  section  235(c)(2)(B)  of  the 
,^ct.  the  regional  director  may  direct 
that; 

(i)  .^n  immigration  officer  shall 
conduct  a  further  examination  of  the 
alien,  concerning  the  alien's 
admissibility;  or. 

(u)  The  alien's  case  be  referred  to  an 
immigration  judge  for  a  hearing,  or  for 
the  continuation  of  anv  prior  hearing. 

(3)  The  regional  director's  decision 
shall  be  in  writing  and  shall  be  signed 
bv  the  regional  director.  Unless  the 
wntten  decision  contains  confidential 
information,  the  disclosure  of  which 
would  be  prejudicial  to  the  public 
interest.  .safet\  .  or  security  of  the  United 
States,  the  wntten  decision  shall  be 
served  on  the  alien.  If  the  uTitten 
decision  contains  such  confidential 
information,  the  alien  shall  be  ser\'ed 
with  a  separate  written  order  showing 
the  disposition  of  the  case,  but  with  the 
confidential  information  deleted 

(c)  Finality  of  decision.  The  regional 
director's  decision  under  this  section  is 
final  when  it  is  served  upon  the  alien  in 
accordance  with  paragraph  (b)(3j  of  this 
section  There  is  no  administrative 
appeal  from  the  regional  director's 
decision. 

(d)  Hearing  by  immigration  judge  If 
the  regional  diredor  directs  that  an 
alien  subject  to  removal  under  this 
section  be  given  a  heanng  or  further 
hearing  before  an  immigration  judge,  the 
hearing  and  all  further  proceedings  in 
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the  matter  shall  be  conducted  in 
accordance  with  the  provisions  of 
section  240  of  the  Act  and  other 
applicable  sections  of  the  Act  to  the 
same  extent  as  though  the  ahen  had 
been  referred  to  an  immigration  judge 
by  the  examining  immigration  officer.  In 
a  case  where  the  immigration  judge 
ordered  the  alien  removed  pursuant  to 
paragraph  (a)  of  this  section,  the  Service 
shall  refer  the  case  back  to  the 
immigration  judge  and  proceedings 
shall  be  automatically  reopened  upon 
receipt  of  the  notice  of  referral.  If 
confidential  information,  not  previously 
considered  in  the  matter,  is  presented 
supporting  the  inadmissibility  of  the 
ahen  under  section  212(a)(3)(A)  (other 
than  clause  (ii)).  (B).  or  (C)  of  the  Act. 
the  disclosure  of  which,  in  the 
discretion  of  the  immigration  judge, 
may  be  prejudicial  to  the  public  interest, 
safety,  or  security,  the  immigration 
judge  may  again  order  the  alien 
removed  under  the  authority  of  section 
235(c)  of  the  Act  and  further  action  shall 
be  taken  as  provided  in  this  section. 

(e)  Nonapplicability.  The  provisions 
of  this  section  shall  apply  only  to 
arriving  aliens,  as  defined  in  §  1.1  (q)  of 
this  chapter.  Ahens  present  in  the 
United  States  who  have  not  been 
admitted  or  paroled  may  be  subject  to 
proceedings  under  Title  V  of  the  Act. 

$235.9    [Ramov«d] 

96.  Section  235.9  is  removed. 

1235.12    [RedetignatMJ  as  §  235.9  «id 


97.  Section  235.12  is  redesignated  as 
§  235.9  and  is  revised  to  read  as  follows; 

$235.9    NorttMm  Marianas  identification 
card. 

During  the  two-year  period  that  ended 
luly  1,  1990,  the  Service  issued 
Northern  Marianas  Identification  Cards 
to  ahens  who  acquired  United  States 
citizenship  when  the  Covenant  to 
Estabhsh  a  Commonwealth  of  the 
Northern  Mariana  Islands  in  Pohtical 
Union  with  the  United  States  entered 
into  force  on  November  3,  1986.  These 
cards  remain  valid  as  evidence  of 
United  States  citizenship.  Although  the 
Service  no  longer  issues  these  cards,  a 
United  States  citizen  to  whom  a  card 
was  issued  may  file  Form  1-777, 
Application  for  Issuance  or 
Replacement  of  Northern  Marianas 
Card,  to  obtain  replacement  of  a  lost, 
stolen,  or  mutilated  Northern  Marianas 
Identification  Card. 

98.  Section  235.10  is  revised  to  read 
as  follows: 

$235.10    U.S.  CHizsn  Identification  Card, 
(a)  General.  Form  1-197,  U.S.  Citizen 
Identification  Card,  is  no  longer  issued 


by  the  Service  but  valid  existing  cards 
will  continue  to  be  acceptable 
documentation  of  U.S.  citizenship. 
Possession  of  the  identification  card  is 
not  mandatory  for  any  purpose.  A  U.S. 
Citizen  Identification  Card  remains  the 
property  of  the  United  States.  Because 
the  identification  card  is  no  longer 
issued,  there  are  no  provisions  for 
replacements  cards. 

(b)  Surrender  and  voidance.  (1) 
Institution  of  proceeding  under  section 
240  or  342  of  the  Act.  A  U.S.  Citiz;pn 
Identification  Card  must  be  surrendered 
provisionally  to  a  Service  office  upon 
notification  by  the  district  director  that 
a  proceeding  under  section  240  or  342 
of  the  Act  is  being  instituted  against  the 
person  to  whom  the  card  was  issued. 
The  card  shall  be  returned  to  the  person 
if  the  final  order  in  the  proceeding  does 
not  result  in  voiding  the  card  under  this 
paragraph.  A  U.S.  Citizen  Identification 
Card  is  automatically  void  if  the  person 
to  whom  it  was  issued  is  determined  to 
be  an  alien  in  a  proceeding  conducted 
under  section  240  of  the  Act.  or  if  a 
certificate,  document,  or  record  relating 
to  that  person  is  canceled  under  section 
342  of  the  Act. 

(2)  Investigation  of  validity  of 
identification  card.  A  U.S.  Citizen 
Identification  Card  must  be  surrendered 
provisionally  upon  notification  by  a 
district  director  that  the  validity  of  the 
card  is  being  investigated.  The  card 
shall  be  returned  to  the  person  who 
surrendered  it  if  the  investigation  does 
not  result  in  a  determination  adverse  to 
his  or  her  claim  to  be  a  United  States 
citizen.  When  an  investigation  results  in 
a  tentative  determination  adverse  to  the 
apphcanfs  claim  to  be  a  United  States 
citizen,  the  applicant  shall  be  notified 
by  certified  mail  directed  to  his  or  her 
last  known  address.  The  notification 
shall  inform  the  applicant  of  the  basis 
for  the  determination  and  of  the 
intention  of  the  district  director  to 
declare  the  card  void  unless  within  30 
days  the  applicant  objects  and  demands 
an  opportunity  to  see  and  rebut  the 
adverse  evidence.  Any  rebuttal, 
explanation,  or  evidence  presented  by 
the  applicant  must  be  included  in  the 
record  of  proceeding.  The  determination 
whether  the  apphcant  is  a  United  States 
citizen  must  be  based  on  the  entire 
record  and  the  apphcant  shall  be 
notified  of  the  determination.  If  it  is 
determined  that  the  applicant  is  not  a 
United  States  citizen,  the  applicant  shall 
be  notified  of  the  reasons,  and  the  card 
deemed  void.  There  is  no  appeal  fi'om 
the  district  director's  decision. 

(3)  Admission  of  alienage.  A  U.S. 
Citizen  Identification  Card  is  void  if  the 
person  to  whom  it  was  issued  admits  in 
a  statement  signed  before  an 


immigration  officer  that  he  or  she  is  an 
alien  and  consents  to  the  voidance  of 
the  card.  Upon  signing  the  statement  the 
card  must  be  surrendered  to  the 
immigration  officer. 

(4)  Surrender  of  void  card.  A  void 
U.S.  Citizen  Identification  Card  which 
has  not  been  returned  to  the  Service 
must  be  surrendered  without  delay  to  an 
immigration  officer  or  to  the  issuing 
office  of  the  Service. 

(c)  U.S.  Citizen  Identification  Card 
previously  issued  on  Form  1-179.  A 
valid  Form  1-179,  U.S.  Citizen 
Identification  Card,  continues  to  be 
vahd  subject  to  the  provisions  of  this 
section. 

99.  Section  235.11  is  revised  to  read 
as  follows: 

S235J1    Admission  of  conditional 
permanent  residents. 

(a)  General.  (1)  Conditional  residence 
based  on  family  relationship.  An  aUen 
seeking  admission  to  the  United  States 
with  an  immigrant  visa  as  the  spouse  or 
son  or  daughter  of  a  United  States 
citizen  or  lawful  permanent  resident 
shall  be  examined  to  determine  whether 
the  conditions  of  section  216  of  the  Act 
apply.  If  so.  the  alien  shall  be  admitted 
conditionally  for  a  period  of  2  years.  At 
the  time  of  admission,  the  alien  shall  be 
notified  that  the  ahen  and  his  or  her 
petitioning  spouse  must  file  a  Form  I- 
751,  Petition  to  Remove  the  Conditions 
on  Residence,  within  the  90-day  period 
immediately  preceding  the  second 
anniversary  of  the  alien's  admission  for 
permanent  residence. 

(2)  Conditional  residence  based  on 
entrepreneurship.  An  alien  seeking 
admission  to  the  United  States  with  an 
immigrant  visa  as  an  alien  entrepreneur 
(as  defined  in  section  216A(fl(l)  of  the 
Act)  or  the  spouse  or  unmarried  minor 
child  of  an  ahen  entrepreneur  shall  be 
admitted  conditionally  for  a  period  of  2 
years.  At  the  time  of  admission,  the 
alien  shall  be  notified  that  the  principal 
alien  (entrepreneur)  must  file  a  Form  I- 
829.  Petition  by  Entrepreneur  to  Remove 
Conditions,  within  the  90-day  period 
immediately  preceding  the  second 
anniversary  of  the  alien's  admission  for 
permanent  residence. 

(b)  Correction  of  endorsement  on 
immigrant  visa.  If  the  alien  is  subject  to 
the  provisions  of  section  216  of  the  Act, 
but  the  classification  endorsed  on  the 
immigrant  visa  does  not  so  indicate,  the 
endorsement  shall  be  corrected  and  the 
alien  shall  be  admitted  as  a  lawful 
permanent  resident  on  a  conditional 
basis,  if  otherwise  admissible. 
Conversely,  if  the  ahen  is  not  subject  to 
the  provisions  of  section  216  of  the  Act, 
but  the  visa  classification  endorsed  on 
the  inmiigrant  visa  indicates  that  the 
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alien  is  subject  thereto  (e.g.,  if  the 
second  anniversary  of  the  marriage 
upon  which  the  immigrant  visa  is  based 
occurred  after  the  issuance  of  the  visa 
and  prior  to  the  alien's  application  for 
admission)  the  endorsement  on  the  visa 
shall  be  corrected  and  the  alien  shall  be 
admitted  as  a  lawful  permanent  resident 
without  conditions,  if  otherwise 
admissible. 

(c)  Expired  conditional  permanent 
resident  status.  The  lawful  permanent 
resident  alien  status  of  a  conditional 
resident  automatically  terminates  if  the 
conditional  basis  of  such  status  is  not 
removed  by  the  Service  througli 
approval  of  a  Form  1-751,  Petition  to 
Remove  the  Conditions  on  Residence  or, 
in  the  case  of  an  alien  entrepreneur  (as 
defined  in  section  216A(f)(l)  of  the  Act), 
Form  1-829,  Petition  by  Entrepreneur  to 
Remove  Conditions.  Therefore,  an  alien 
who  is  seeking  admission  as  a  returning 
resident  subsequent  to  the  second 
anniversary  of  the  date  on  which 
conditional  residence  was  obtained 
(except  as  provided  in  §  211.1(b)(1)  of 
this  chapter)  and  whose  conditional 
basis  of  such  residence  has  not  been 
removed  pursuant  to  section  216(c)  or 
216A(c)  of  the  Act,  whichever  is 
applicable,  shall  be  placed  under 
removal  proceedings.  However,  in  a 
case  where  conditional  residence  was 
based  on  a  marriage,  removal 
proceedings  may  be  terminated  and  the 
alien  may  be  admitted  as  a  returning 
resident  if  the  required  Form  1-751  is 
filed  jointly,  or  by  the  alien  alone  (if 
appropriate),  and  approved  by  the 
Service.  In  the  case  of  an  alien 
entrepreneur,  removal  proceedings  may 
be  terminated  and  the  alien  admitted  as 
a  returning  resident  if  the  required  Form 
1-829  is  filed  by  the  alien  entrepreneur 
and  approved  by  the  Service. 

100-101.  Part  236  is  revised  to  read  as 
follows: 

PART  236— APPREHENSION  AND 
DETENTION  OF  INADMISSIBLE  AND 
DEPORTABLE  ALIENS;  REMOVAL  OF 
ALIENS  ORDERED  REMOVED 

Subpart  A— Detention  of  Aliens  Prior  to 
Order  of  Removal 

Sec. 

236.1  Apprehension,  custody,  and 
detention. 

236.2  Confined  aliens,  incompetents,  and 
minors. 

236.3  Detention  and  release  of  juveniles. 

236.4  Removal  of  S-5,  S-6,  and  S-7 
nonimmigrants. 

236.5  Fingerprints  and  photographs. 

Subpart  B— Family  Unity  Program 

236.10  Description  of  program. 

236.11  Definitions. 

236.12  Eligibility. 

236.13  Ineligible  aliens. 


236.14  Filing. 

236.15  Voluntary  departure  and  eligibility 
for  employment. 

236.16  Travel  outside  the  United  States. 

236.17  Eligibility  for  Federal  financial 
assistance  programs. 

236.18  Termination  of  Family  Unity 
Program  benefits. 

Authority:  8  U.S.C.  1103.  1182.  1224,  1225. 
1226,  1227,  1362;  8  CFR  part  2. 

Subpart  A— Detention  of  Aliens  Prior 
to  Order  of  Removal 

§  236.1     Apprehension,  custody,  and 
detention. 

(a)  Detainers.  The  issuance  of  a 
detainer  under  this  section  shall  be 
governed  by  the  provisions  of  §  287.7  of 
this  chapter. 

(b)  Warrant  of  arrest.  (1)  In  general.  At 
the  time  of  issuance  of  the  notice  to 
appear,  or  at  any  time  thereafter  and  up 
to  the  time  removal  proceedings  are 
completed,  the  respondent  may  be 
arrested  and  taken  into  custody  under 
the  authority  of  Form  1-200.  Warrant  of 
Arrest.  A  warrant  of  arrest  may  be 
issued  only  by  those  immigration 
officers  hsted'in  §  287.5(e)(2)  of  this 
chapter  and  may  be  served  only  by 
those  immigration  officers  listed  in 

§  287.5(e)(3)  of  this  chapter. 

(2)  If,  after  the  issuance  of  a  warrant 
of  arrest,  a  determination  is  made  not  to 
serve  it,  any  officer  authorized  to  issue 
such  warrant  may  authorize  its 
cancellation.  ' 

(c)  Custody  issues  and  release 
procedures.  (1)  After  the  expiration  of 
the  Transition  Period  Custody  Rules 
under  Pub.  L.  104-208.  no  alien 
described  in  section  236(c)(1)  of  the  Act 
shall  be  released  from  custody  during 
removal  proceedings  except  pursuant  to 
section  236(c)(2)  of  the  Act. 

(2)  Any  officer  authorized  to  issue  a 
warrant  of  arrest  may,  in  the  officer's 
discretion,  release  an  alien  not 
described  in  section  236(c)(1)  of  the  Act. 
under  the  conditions  at  section  236  (a) 
(2)  and  (3)  of  the  Act;  provided  that  the 
alien  must  demonstrate  to  the 
satisfaction  of  the  officer  that  such 
release  would  not  pose  a  danger  to 
property  or  persons,  and  that  the  alien 

is  likely  to  appear  for  any  future 
proceeding. 

(3)  When  an  alien  who,  having  been 
arrested  and  taken  into  custody,  has 
been  released,  such  release  may  be 
revoked  at  any  time  in  the  discretion  of 
the  district  director,  acting  district 
director,  deputy  district  director, 
assistant  district  director  for 
investigations,  assistant  district  director 
for  detention  and  deportation,  or  officer 
in  charge  (except  foreign),  in  which 
event  the  aUen  may  be  taken  into 
physical  custody  and  detained.  If 


detained,  unless  a  breach  has  occurred, 
any  outstanding  bond  shall  be  revoked 
and  canceled. 

(4)  The  provisions  of  §  103.6  of  this 
chapter  shall  apply  to  any  bonds 
authorized.  Subject  to  the  provisions  of 
this  section,  the  provisions  of  §  3.19  of 
this  chapter  shall  govern  availability  to 
the  respondent  of  recourse  to  other 
administrative  authority  for  release  from 
custody. 

(5)  An  immigration  judge  may  not 
exercise  authority  provided  in  this 
section  and  the  review  process 
described  in  paragraph  (d)  of  this 
section  shall  not  apply  with  respect  to: 

(i)  Inadmissible  aliens  in  removal 
proceedings. 

(ii)  Arriving  aliens,  as  described  in 
§  l.l(q)  of  this  chapter,  including  aliens 
paroled  pursuant  to  section  212(d)(5)  of 
the  Act,  in  removal  proceedings. 

(iii)  Aliens  described  in  section 
237(a)(4)  of  the  Act,  or 

(iv)  After  the  expiration  of  section 
303(b)(3)  of  Pub.  L.  104-208,  aliens 
described  in  section  236(c)(1)  of  the  Act. 

(d)  Appeals  from  custody  decisions. 
(1)  Application  to  immigration  judge. 
After  an  initial  custody  determination 
by  the  district  director,  including  the 
setting  of  a  bond,  the  respondent  mav  at 
any  time  before  an  order  under  8  CFR 
part  240  becomes  final,  request 
amelioration  of  the  conditions  under 
which  he  or  she  may  be  released.  Prior 
to  such  final  order,  and  except  as 
otheru'ise  provided  in  this  chapter,  the 
immigration  judge  is  authorized  to 
exercise  the  authority  in  section  236  of 
the  Act  to  detain  the  alien  in  custody, 
release  the  alien,  and  determine  the 
amount  of  bond,  if  any.  under  which  the 
respondent  may  be  released,  as 
provided  in  §  3.19  of  this  chapter.  If  the 
alien  has  been  released  from  custody,  an 
application  for  amelioration  of  the  terms 
of  release  must  be  filed  within  7  days  of 
release.  Once  a  removal  order  becomes 
administratively  final,  determinations 
regarding  custody  and  bond  are  made  by 
the  district  director. 

(2)  Application  to  the  district  director. 
(i)  After  expiration  of  the  7-day  period 
in  paragraph  (d)(1)  of  this  section,  the 
respondent  may  request  review  by  the 
district  director  of  the  conditions  of  his 
or  her  release. 

(ii)  After  an  order  becomes 
administratively  final,  the  respondent 
may  request  review  by  the  district 
director  of  the  conditions  of  his  or  her 
release. 

(3)  Appeal  to  the  Board  of 
Immigration  Appeals.  An  appeal 
relating  to  bond  and  custody 
determinations  may  be  filed  within  10 
davs  of  the  decision,  to  the  Board  of 
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Immigration  Appeals  in  the  following 
circumstances: 

(i)  In  accordance  with  §  3.38  of  this 
chapter,  the  alien  or  the  Service  may 
appeal  the  decision  of  an  immigration 
judge  pursuant  to  paragraph  (d)(1)  of 
this  section. 

(ii)  The  alien  may  appeal  from  the 
district  director's  decision  under 
paragraph  (d)(2)(i)  of  this  section. 

(iii)  The  ahen  may  appeal  from  the 
district  director's  decision  under 
paragraph  (d)(2)(ii)  of  this  section. 
except  that  no  appeal  shall  be  allowed 
when  the  Service  notifies  the  alien  that 
it  is  ready  to  execute  an  order  of 
deportation  and  takes  the  ahen  into 
custody  for  that  purpose. 

(4)  Effecf of  filing  an  appeal.  The 
filing  of  an  appeal  from  a  determination 
of  an  immigration  judge  or  district 
director  under  this  paragraph  shall  not 
of>erate  to  delay  compliance  with  the 
order,  nor  stay  the  administrative 
proceedings  or  removal. 

(e)  Privilege  of  communication.  Every 
detained  alien  shall  be  notified  that  he 
or  she  may  communicate  with  the 
consular  or  diplomatic  officers  of  the 
country  of  his  or  her  nationahty  in  the 
United  States.  Existing  treaties  with  the 
countries  Usted  below  require 
immediate  conununication  with 
appropriate  consular  or  diplomatic 
officers  whenever  nationals  of  the 
following  countries  are  detained  in 
removal  proceedings,  whether  or  not 
requested  by  the  alien  and  even  if  the 
ahen  requests  that  no  communication  be 
undertaken  in  his  or  her  behalf.  When 
notifying  consular  or  diplomatic 
officials.  Service  officers  shall  not  reveal 
the  fact  that  any  detained  ahen  has 
apphed  for  asylum  or  withholding  of 
removal. 

Albania' 

Antigua 

Armenia 

Azerbaijan 

Bahamas 

Barbados 

Belarus 

Behze 

Bnmei 

Bulgaria 

China  (People's  Repubhc  of)  ^ 

Costa  Rica 

Cyprus 

Czech  RepubUc 


Dominica 

Fiji 

Gambia.  The 

Georgia 

Ghana 

Grenada 

Guyana 

Hungary 

[amaica 

Kazakhstan 

Kiribati 

Kuwait 

Kyrgyzstan 

Malaysia 

Malta 

Mauritius 

Moldova 

MongoUa 

Nigeria 

Philippines 

Poland 

Romania 

Russian  Federation 

St.  Kitts/Nevis 

St.  Lucia 

St.  Vincent/Grenadines 

Seychelles 

Sierra  Leone 

Singapore 

Slovak  Republic 

South  Korea 

Tajikistan 

Tanzania 

Tonga 

Trinidad/Tobago 

Turkmenistan 

Tuvalu 

LTkraine 

United  Kingdom  ^ 

USSR." 

Uzbekistan 

Zambia 

(0  Notification  to  Executive  Office  for 
Immigration  Review  of  change  in 
custody  status.  The  Service  shall  notify 
the  Inunigration  Court  having 
administrative  control  over  the  Record 
of  Proceeding  of  any  change  in  custody 
location  or  of  release  from,  or 
subsequent  taking  into.  Service  custody 
of  a  respondent/apphcant  pursuant  to 
^  §3.19(g)  of  this  chapter. 

§  236.2    Confined  aliens.  Incompetents, 
and  minors. 

(a)  Service.  If  the  respondent  is 
confined,  or  if  he  or  she  is  an 
incompetent,  or  a  minor  under  the  age 
of  14,  the  notice  to  app>ear,  and  the 
warrant  of  arrest,  if  issued,  shall  be 


'  Airangements  with  these  countries  provide  that 
U.S.  autlioritie*  ihall  notify  responsible 
representatives  viritiiin  72  hours  of  the  arrest  or 
detention  of  one  of  their  nationals. 

^  When  Taiwan  nationals  (who  carry  "Republic  of 
China"  passports)  are  detained,  notification  should 
be  made  to  the  nearest  office  of  the  Taiwan 
Economic  and  Cultural  Representative's  Office,  the 
unofficial  entity  representing  Taiwan's  interesu  in 
tile  United  Sutes. 


'  British  dependencies  are  also  covered  by  this 
agreement.  They  are:  Anguilla,  British  Virgin 
Islands.  Hong  Kong.  Bermuda.  Montserrat,  and  the 
Turks  and  Caicos  Islands  Their  residents  can7 
British  passports 

■•  All  L'.S..S.R.  successor  states  are  covered  by  this 
agreement.  They  are:  Armenia,  Azerbaijan.  Belarus. 
Georgia.  KazaJthstan.  Kyrgyzstan,  Moldova,  Russian 
Federation.  Tajikistan,  Turkmenistan.  Ukraine,  and 
Uzbekistan. 


served  in  the  maimer  prescribed  in 
§  239.1  of  this  chapter  upon  the  person 
or  persons  specified  by  §  103.5a(c)  of 
this  chapter. 

(b)  Service  custody  and  cost  of 
maintenance.  An  alien  confined 
because  of  physical  or  mental  disability 
in  an  institution  or  hospital  shall  not  be 
accepted  into  physical  custody  by  the 
Service  until  an  order  of  removal  has 
been  entered  and  the  Service  is  ready  to 
remove  the  alien.  When  such  an  alien  is 
an  inmate  of  a  pubHc  or  private 
institution  at  the  time  of  the 
commencement  of  the  removal 
proceedings,  expenses  for  the 
maintenance  of  the  alien  shall  not  be 
incurred  by  the  Government  until  he  or 
she  is  taken  into  physical  custody  by  the 
Service. 

§  236.3    Detention  and  release  of  Juveniles. 

(a)  Juveniles.  A  juvenile  is  defined  as 
an  alien  under  the  age  of  18  years. 

(b)  Release.  Juveniles  for  whom  bond 
has  been  posted,  for  whom  parole  has 
been  authorized,  or  who  have  been 
ordered  released  on  recognizance,  shall 
be  released  pursuant  to  the  following 
guidelines: 

(1)  Juveniles  shall  be  released,  in 
order  of  preference,  to: 

(i)  A  parent; 

(ii)  Legal  guardian;  or 

(iii)  An  adult  relative  (brother,  sister, 
aunt,  uncle,  grandparent)  who  is  not 
presently  in  Service  detention,  unless  a 
determination  is  made  that  the 
detention  of  such  juvenile  is  required  to 
secure  his  or  her  timely  appearance 
before  the  Service  or  the  Immigration 
Court  or  to  ensure  the  juvenile's  safety 
or  that  of  others.  In  cases  where  the 
parent,  legal  guardian,  or  adult  relative 
resides  at  a  location  distant  from  where 
the  juvenile  is  detained,  he  or  she  may 
secure  release  at  a  Service  office  located 
near  the  parent,  legal  guardian,  or  adult 
relative. 

(2)  If  an  individual  specified  in 
paragraphs  (b)(1)  (i)  through  (iii)  of  this 
section  cannot  be  located  to  accept 
custody  of  a  juvenile,  and  the  juvenile 
has  identified  a  parent,  legal  guardian, 
or  adult  relative  in  Service  detention, 
simultaneous  release  of  the  juvenile  and 
the  parent,  legal  guardian,  or  adult 
relative  shall  be  evaluated  on  a 
discretionary  case-by-case  basis. 

(3)  In  cases  where  the  parent  or  legal 
guardian  is  in  Service  detention  or 
outside  the  United  States,  the  juvenile 
may  be  released  to  such  person  as  is 
designated  by  the  parent  or  legal 
guardian  Ln  a  sworn  affidavit,  executed 
before  an  immigration  officer  or 
consular  officer,  as  capable  and  willing 
to  care  for  the  juvenile's  well-being. 
Such  person  must  execute  an  agreement 
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to  care  for  the  juvenile  and  to  ensure  the 
juvenile's  presence  at  all  future 
proceedings  before  the  Service  or  an 
immigration  judge. 

(4)  In  imusual  and  compelling 
drcmnstances  and  in  the  discretion  of 
the  district  director  or  chief  patrol  agent, 
a  juvenile  may  be  released  to  an  adult, 
other  than  those  identified  in 
paragraphs  (b)(1)  (i)  through  (iii)  of  this 
section,  who  executes  an  agreement  to 
care  for  the  juvenile's  well-being  and  to 
ensure  the  juvenile's  presence  at  all 
future  proceedings  before  the  Service  or 
an  immigration  judge. 

(c)  Juvenile  coordinator.  The  case  of  a 
juvenile  for  whom  detention  is 
determined  to  be  necessary  should  be 
referred  to  the  "Juvenile  Coordinator," 
whose  responsibihties  should  include, 
but  not  be  limited  to,  finding  suitable 
placement  of  the  juvenile  in  a  facility 
designated  for  the  occupancy  of 
juveniles.  These  may  include  juvenile 
facilities  contracted  by  the  Service,  state 
or  local  juvenile  facilities,  or  other 
appropriate  agencies  authorized  to 
accommodate  juveniles  by  the  laws  of 
the  state  or  locahty. 

(d)  Detention.  In  the  case  of  a  juvenile 
for  whom  detention  is  determined  to  be 
necessary,  for  such  interim  period  of 
time  as  is  required  to  locate  suitable 
placement  for  the  juvenile,  whether 
such  placement  is  under  paragraph  (b) 
or  (c)  of  this  section,  the  juvenile  may 
be  temporarily  held  by  Service 
authorities  or  placed  in  any  Service 
detention  facility  having  separate 
accommodations  for  juveniles. 

(e)  Refusal  of  release.  If  a  parent  of  a 
juvenile  detained  by  the  Service  can  be 
located,  and  is  otherwise  suitable  to 
receive  custody  of  the  juvenile,  and  the 
juvenile  indicates  a  refusal  to  be 
released  to  his  or  her  parent,  the 
parent(s)  shall  be  notified  of  the 
juvenile's  refusal  to  be  released  to  the 
parent(s),  and  shall  be  afforded  an 
opportimity  to  present  their  views  to  the 
district  director,  chief  patrol  agent,  or 
immigration  judge  before  a  custody 
determination  is  made. 

(f)  Notice  to  parent  of  application  for 
relief.  If  a  juvenile  seeks  release  from 
detention,  voluntary  departure,  parole, 
or  any  form  of  relief  from  removal, 
where  it  appears  that  the  grant  of  such 
rehef  may  effectively  terminate  some 
interest  inherent  in  the  parent-child 
relationship  and/or  the  juvenile's  rights 
and  interests  are  adverse  with  those  of 
the  parent,  and  the  parent  is  presently 
residing  in  the  United  States,  the  parent 
shall  be  given  notice  of  the  juvenile's 
appUcation  for  rehef,  and  shall  be 
afforded  an  opportunity  to  present  his 
or  her  views  and  assert  his  or  her 
interest  to  the  district  director  or 


immigration  judge  before  a 
determination  is  made  as  to  the  merits 
of  the  request  for  relief. 

(g)  Voluntary  departure.  Each 
juvenile,  apprehended  in  the  immediate 
vicinity  of  the  border,  who  resides 
permanently  in  Mexico  or  Canada,  shall 
be  informed,  prior  to  presentation  of  the 
voluntary  departiu^  form  or  being 
allowed  to  withdraw  his  or  her 
application  for  admission,  that  he  or  she 
may  make  a  telephone  call  to  a  parent, 
close  relative,  a  friend,  or  to  an 
organization  found  on  the  free  legal 
services  Ust.  A  juvenile  who  does  not 
reside  in  Mexico  or  Canada  who  is 
apprehended  shall  be  provided  access  to 
a  telephone  and  must  in  fact 
communicate  either  with  a  parent,  adult 
relative,  friend,  or  with  an  organization 
found  on  the  free  legal  services  list  prior 
to  presentation  of  the  voluntary 
departure  form.  If  such  juvenile,  of  his 
or  her  own  volition,  asks  to  contact  a 
consular  officer,  and  does  in  fact  make 
such  contact,  the  requirements  of  this 
section  are  satisfied. 

(h)  Notice  and  request  for  disposition. 
When  a  juvenile  alien  is  apprehended, 
he  or  she  must  be  given  a  Form  1-770. 
Notice  of  Rights  and  Disposition.  If  the 
juvenile  is  less  than  14  years  of  age  or 
imable  to  understand  the  notice,  the 
notice  shall  be  read  and  explained  to  the 
juvenile  in  a  language  he  or  she 
understands.  In  the  event  a  juvenile 
who  has  requested  a  hearing  pursuant  to 
the  notice  subsequently  decides  to 
accept  voluntary  departure  or  is  allowed 
to  withdraw  his  or  her  application  for 
admission,  a  new  Form  1-770  shall  be 
given  to,  and  signed  by  the  juvenile. 

§  236.4    Removal  of  S-6,  S-6,  and  S-7 
nonimmigrants. 

(a)  Condition  of  classification.  As  a 
condition  of  classification  and 
continued  stay  in  classification 
pursuant  to  section  101(a)(15)(S)  of  the 
Act,  nonimmigrants  in  S  classification 
must  have  executed  Form  1-854,  Fart  B, 
Inter-agency  Alien  Witness  and 
Informant  Record,  certifying  that  they 
have  knowingly  waived  their  right  to  a 
removal  hearing  and  right  to  contest, 
other  than  on  the  basis  of  an  application 
for  withholding  of  deportation  or 
removal,  any  removal  action,  including 
detention  pending  deportation  or 
removal,  instituted  before  lawful 
permanent  resident  status  is  obtained. 

(b)  Determination  of  deportability.  (1) 
A  determination  to  remove  a  deportable 
ahen  classified  pursuant  to  section 
101(a){15)(S)  of  the  Act  shall  be  made  by 
the  district  director  having  jurisdiction 
over  the  place  where  the  ahen  is 
located. 


(2)  A  determination  to  remove  such  a 
deportable  alien  shall  be  based  on  one 
or  more  of  the  grounds  of  deportability 
Usted  in  section  237  of  the  Act  based  on 
conduct  committed  after,  or  conduct  or 
a  condition  not  disclosed  to  the  Ser\'ice 
prior  to,  the  alien's  classification  as  an 
S  nonimmigrant  under  section 
101(a)(15)(S)ofthe  Act.  orfora 
violation  of.  or  failure  to  adhere  to.  the 
particular  terms  and  conditions  of  status 
in  S  nonimmigrant  classification. 

(c)  Removal  procedures.  (1)  A  district 
director  who  determines  to  remove  an 
ahen  witness  or  informant  in  S 
nonimmigrant  classification  shall  notify 
the  Commissioner,  the  Assistant 
Attorney  General,  Criminal  Division, 
and  the  relevant  law  enforcement 
agency  in  writing  to  that  effect.  The 
Assistant  Attorney  General.  Criminal 
Division,  shall  concur  in  or  object  to 
that  decision.  Unless  the  Assistant 
Attorney  General.  Criminal  Division, 
objects  within  7  days,  he  or  she  shall  be 
deemed  to  have  conciured  in  the 
decision.  In  the  event  of  an  objection  by 
the  Assistant  Attorney  General, 
Criminal  Division,  the  matter  will  be 
expeditiously  referred  to  the  Deputy 
Attorney  General  for  a  final  resolution. 
In  no  circumstances  shall  the  alien  or 
the  relevant  law  enforcement  agenc>- 
have  a  right  of  appeal  from  any  decision 
to  remove. 

(2)  A  district  director  who  has 
provided  notice  as  set  forth  in  paragraph 
(c)(1)  of  this  section  and  who  has  been 
advised  by  the  Conunissioner  that  the 
Assistant  Attorney  General,  Criminal 
Division,  has  not  objected  shall  issue  a 
Warrant  of  Removal.  The  ahen  shall 
immediately  be  arrested  and  taken  into 
custody  by  the  district  director  initiating 
the  removal.  An  alien  classified  under 
the  provisions  of  section  101(a)(15)(S)  of 
the  Act  who  is  determined,  pursuant  to 
a  warrant  issued  by  a  district  director, 
to  be  deportable  from  the  United  States 
shall  be  removed  from  the  United  States 
to  his  or  her  country  of  nationahty  or 
last  residence.  The  agency  that 
requested  the  alien  s  presence  in  the 
United  States  shall  ensure  departure 
from  the  United  States  and  so  inform 
the  district  director  in  whose 
jurisdiction  the  alien  has  last  resided. 
The  district  director,  if  necessary,  shall 
oversee  the  alien's  departure  from  the 
United  States  and.  in  any  event,  shall 
notify  the  Commissioner  of  the  alien  s 
departure. 

(d)  Withholding  of  removal.  An  alien 
classified  pursuant  to  section 
101(a)(15)(S)  of  the  Act  who  applies  for 
withholding  of  removal  shall  have  10 
days  from  the  date  the  Warrant  of 
Removal  is  served  upon  the  alien  to  file 
an  application  for  such  rehef  with  the 
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district  director  Laitiating  the  removal 
order.  The  procedures  contained  in 
§§  208.2  and  208.16  of  this  chapter  shall 
apply  to  such  an  alien  who  applies  for 
withholding  of  removal. 

(e)  Inadmissibility.  An  aUen  who 
applies  for  admission  under  the 
provisions  of  section  101(a)(15)(S)  of  the 
Act  who  is  determined  by  an 
immigration  officer  not  to  be  eligible  for 
admission  under  that  section  or  to  be 
inadmissible  to  the  United  States  under 
one  or  more  of  the  grounds  of 
inadmissibihty  Hsted  in  section  212  of 
the  Act  and  which  have  not  been 
previously  waived  by  the  Commissioner 
will  be  taken  into  custody.  The  district 
director  having  jurisdiction  over  the 
port-of-entry  shall  follow  the 
notification  procedures  specified  in 
paragraph  (c)(1)  of  this  section.  A 
district  director  who  has  provided  such 
notice  and  who  has  been  advised  by  the 
Commissioner  that  the  Assistant 
Attorney  General.  Criminal  Division, 
has  not  objected  shall  remove  the  alien 
without  further  hearing.  An  alien  may 
not  contest  such  removal,  other  than  by 
applying  for  withholding  of  removal. 

f  236.5    Fbigwprlnts  and  photograph*. 

Every  alien  14  years  of  age  or  older 
against  whom  proceedings  based  on 
deportability  under  section  237  of  the 
Act  are  commenced  under  this  part  by 
service  of  a  notice  to  appear  shall  be 
fingerprinted  and  photographed.  Such 
fingerprints  and  photographs  shall  be 
made  available  to  Federal,  State,  and 
local  law  enforcement  agencies  upon 
request  to  the  district  director  or  chief 
patrol  agent  having  jurisdiction  over  the 
alien's  record.  Any  such  alien. 
regardless  of  his  or  her  age,  shall  be 
photographed  and/or  fingerprinted  if 
required  by  any  immigration  officer 
authorized  to  issue  a  notice  to  appear. 
Every  alien  14  years  of  age  or  older  who 
is  found  to  be  inadmissible  to  the 
United  States  and  ordered  removed  by 
an  immigration  judge  shall  be 
fingerprinted,  unless  during  the 
preceding  year  he  or  she  has  been 
fingerprinted  at  an  American  consular 
office. 

M  236.6-236.9    [Reserved] 

Subpart  B— Family  Unity  Program 

S236.10    Descrtption  of  program. 

The  family  unity  program  implements 
the  provisions  of  section  301  of  the 
Immigration  Act  of  1990.  Pub.  L.  101- 
649.  This  Act  is  referred  to  in  this 
section  as  "IMMACT  90". 

f  236.11    OeAnltlons. 

In  this  subpart,  the  term: 


Eligible  immigrant  means  a  qualified 
immigrant  who  is  the  spouse  or 
unmarried  child  of  a  legalized  ahen. 

Legalized  alien  means  an  alien  who: 

(1)  Is  a  temporary  or  permanent 
resident  under  section  210  or  245A  of 
the  Act; 


or 


(2)  Is  a  permanent  resident  under 
section  202  of  the  Immigration  Reform 
and  Control  Act  of  1986  (Cuban/Haitian 
Adjustment). 

$236.12    Eligibility. 

(a)  General  An  alien  who  is  not  a 
lawful  permanent  resident  is  eligible  to 
apply  for  benefits  under  the  Family 
Unity  Program  if  he  or  she  establishes: 

(1)  That  he  or  she  entered  the  United 
States  before  May  5.  1988  (in  the  case 
of  a  relationship  to  a  legalized  alien 
described  in  subsection  (b)(2)(B)  or 
(b)(2)(C)  of  section  301  of  IMMACT  90). 
or  as  of  December  1 .  1 988  (in  the  case 
of  a  relationship  to  a  legalized  alien 
described  in  subsection  (b)(2)(A)  of 
section  301  of  IMMACT  90).  and  has 
been  continuously  residing  in  the 
United  States  since  that  date;  and 

(2)  That  on  May  5.  1988  (in  the  case 
of  a  relationship  to  a  legalized  ahen 
described  in  subsection  (b)(2)(B)  or 
(b)(2)(C)  of  section  301  of  IMMACT  90). 
or  as  of  Deceml)er  1 ,  1988  (in  the  case 
of  a  relationship  to  a  legalized  alien 
described  in  subsection  (b)(2)(A)  of 
section  301  of  IMMACT  90).  he  or  she 
was  the  spouse  or  unmarried  child  of  a 
legalized  alien,  and  that  he  or  she  has 
been  eligible  continuously  since  that 
time  for  family-sponsored  second 
preference  immigrant  status  under 
section  203(a)(2)  of  the  Act  based  on  the 
same  relationship. 

(b)  Legalization  application  pending 
as  of  May  5.  1988  or  December  1.  1988. 
An  ahen  whose  legalization  application 
was  filed  on  or  before  May  5,  1988  (in 
the  case  of  a  relationship  to  a  legalized 
ahen  described  in  subsection  (b)(2)(B)  or 
(b)(2)(C)  of  section  301  of  IMMACT  90). 
or  as  of  December  1,  1988  (in  the  case 
of  a  relationship  to  a  legalized  aUen 
described  in  subsection  (b)(2)(A)  of 
section  301  of  IMMACT  90),  but  not 
approved  until  after  that  date  will  be 
treated  as  having  been  a  legalized  aUen 
as  of  May  5,  1988  (in  the  case  of  a 
relationship  to  a  legalized  alien 
described  in  subsection  (b)(2)(B)  or 
(b)(2)(C)  of  section  301  of  IMMACT  90). 
or  as  of  December  1 .  1988  (in  the  case 
of  a  relationship  to  a  legalized  aUen 
described  in  subsection  (b)(2)(A)  of 
section  301  of  IMMACT  90).  for 
purposes  of  the  Family  Unity  Program. 


§236.13    Ineligible  aliens. 

The  following  categories  of  aliens  are 
ineligible  for  benefits  under  the  Family 
Unity  Program: 

(a)  An  alien  who  is  deportable  under 
any  paragraph  in  section  237(a)  of  the 
Act,  except  paragraphs  (1)(A),  (1)(B). 
{1)(C),  and  (3)(A);  provided  that  an  alien 
who  is  deportable  under  section 
237(a)(1)(A)  of  such  Act  is  also 
ineligible  for  benefits  under  the  Family 
Unity  Program  if  deportability  is  based 
upon  a  groimd  of  inadmissibihty 
describeid  in  section  212(a)  (2)  or  (3)  of 
the  Act; 

(b)  An  ahen  who  has  been  convicted 
of  a  felony  or  three  or  more 
misdemeanors  in  the  United  States;  or 

(c)  An  alien  described  in  section 
241(b)(3)(B)  of  the  Act. 

§236.14    Filing. 

(a)  General.  An  application  for 
voluntary  departure  under  the  Family 
Unity  Program  must  be  filed  at  the 
service  center  having  jurisdiction  over 
the  alien's  place  of  residence.  A  Form  I- 
817,  Application  for  Voluntary 
Departure  under  the  Family  Unity 
Program,  must  be  filed  with  the  correct 
fee  required  in  §  103.7(b)(1)  of  this 
chapter  and  the  required  supporting 
documentation.  A  separate  appUcation 
with  appropriate  fee  and  documentation 
must  be  filed  for  each  person  claiming 
eUgibihty. 

(b)  Decision.  The  service  center 
director  has  sole  jurisdiction  to 
adjudicate  an  application  for  benefits 
under  the  Family  Unity  Program.  The 
director  will  provide  the  applicant  with 
specific  reasons  for  any  decision  to  deny 
an  application.  Denial  of  an  appUcation 
may  not  be  appealed.  An  applicant  who 
believes  that  the  grounds  for  denial  have 
been  overcome  may  submit  another 
apphcaUon  with  the  appropriate  fee  and 
documentation. 

(c)  Referral  of  denied  cases  for 
consideration  of  issuance  of  notice  to 
appear.  If  an  appUcation  is  denied,  the 
case  will  be  referred  to  the  district 
director  with  jurisdiction  over  the 
aUen's  place  of  residence  for 
consideration  of  whether  to  issue  a 
notice  to  appear.  After  an  initial  denial, 
an  appUcant's  case  will  not  be  referred 
for  issuance  of  a  notice  to  appear  until 
90  days  from  the  date  of  the  initial 
denial,  to  aUow  the  alien  the 
opportimity  to  file  a  new  Form  1-817 
appUcation  in  order  to  attempt  to 
overcome  the  basis  of  the  denial. 
However,  if  the  appUcant  is  found  not 
to  be  eligible  for  benefits  imder 

§  236. 13 fb),  the  Service  reserves  the 
right  to  issue  a  notice  to  appear  at  any 
time  after  the  initial  denial. 
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§  236.15    Voluntary  departure  and  eligibility 
for  employment 

(a)  Authority.  Voluntary  departiu* 
under  this  section  implements  the 
provisions  of  section  301  of  IMMACT 
90,  and  authority  to  grant  volimtary 
departure  under  the  family  imity 
program  derives  solely  from  that 
section.  Voluntary  departure  imder  the 
family  unity  program  shall  be  governed 
solely  by  this  section,  notwithstanding 
the  provisions  of  section  240B  of  the  Act 
and  8  CFR  part  240. 

(b)  Children  oflegahzed  aliens. 
Children  of  legalized  aliens  residing  in 
the  United  States,  who  were  bom  during 
an  authorized  absence  from  the  United 
States  of  mothers  who  are  currently 
residing  in  the  United  States  under 
voluntary  departure  pursuant  to  the 
Family  Unity  Program,  may  be  granted 
voluntary  departure  under  section  301 
of  IMMACT  90  for  a  period  of  2  years. 

(c)  Duration  of  voluntary  departure. 
An  alien  whose  application  for  benefits 
imder  the  Family  Unity  Program  is 
approved  will  receive  voluntary 
departure  for  2  years,  commencing  with 
the  date  of  approval  of  the  application. 
Voluntary  departure  under  this  section 
shall  be  considered  effective  from  the 
date  on  which  the  application  was 
properly  filed. 

(a)  Employment  authorization.  An 
alien  granted  benefits  under  the  Family 
Unity  Program  is  authorized  to  be 
employed  in  the  United  States  and  may 
apply  for  an  employment  authorization 
document  on  Form  1-765,  Application 
for  Employment  Authorization.  The 
application  may  be  filed  concurrently 
with  Form  1-817.  The  application  must 
be  accompanied  by  the  correct  fee 
required  by  §  103.7(b)(1)  of  this  chapter. 
The  validity  period  of  the  employment 
authorization  will  coincide  with  the 
period  of  voluntary  departure. 

(e)  Extension  of  voluntary  departure. 
An  application  for  an  extension  of 
voluntary  departvue  under  the  Family 
Unitv  Program  must  be  filed  by  the  alien 
on  Form  1-817  along  with  the  correct  fee 
required  in  §  103.7(b)(1)  of  this  chapter 
and  the  required  supporting 
documentation.  The  submission  of  a 
copy  of  the  previous  approval  notice 
will  assist  in  shortening  the  processing 
time.  An  extension  may  be  granted  if  the 
alien  continues  to  be  eligible  for  benefits 
under  the  Family  Unity  Program. 
However,  an  extension  may  not  be 
approved  if  the  legalized  alien  is  a 
lawful  permanent  resident,  and  a 
petition  for  family-sponsored  immigrant 
status  has  not  been  filed  in  behalf  of  the 
applicant.  In  such  case  the  Service  will 
notify  the  alien  of  the  reason  for  the 
denial  and  afford  him  or  her  the 
opportunity  to  file  another  Form  1-817 


once  the  petition,  Form  1-130,  has  been 
filed  in  behalf  of  him  or  her.  No 
charging  document  will  be  issued  for  a 
period  of  90  days. 

(f)  Supporting  documentation  for 
extension  application.  Supporting 
doaimentation  need  not  include 
documentation  provided  with  the 
previous  apphcation(s).  The  extension 
application  need  only  include  changes 
to  previous  applications  and  evidence  of 
continuing  eligibihty  since  the  date  of 
the  prior  approval. 

§236.16    Travel  outside  the  United  States. 

An  alien  granted  Family  Unity 
Program  benefits  who  intends  to  travel 
outside  the  United  States  temporarily 
must  apply  for  advance  authorization 
using  Form  1-131,  AppUcation  for 
Travel  Document.  The  authority  to  grant 
an  application  for  advance  authonzation 
for  an  ahen  granted  Family  Unity 
Program  benefits  rests  soley  with  the 
district  director.  An  alien  who  is 
granted  advance  authorization  and 
returns  to  the  United  States  in 
accordance  with  such  authorization, 
and  who  is  found  not  to  be  inadmissible 
under  section  212(a)  (2)  or  (3)  of  the  Act. 
shall  be  inspected  and  admitted  in  the 
same  immigration  status  as  the  alien 
had  at  the  time  of  departure,  and  shall 
be  provided  the  remainder  of  the 
voluntary  departure  period  presiously 
granted  under  the  Family  Unity 
Program. 

§236.17    Eligibility  for  Federal  financial 
assistance  programs. 

An  alien  granted  Family  Unity 
Program  benefits  based  on  a  relationship 
to  a  legalized  alien  as  defined  in 
§  236.1 1  is  ineligible  for  public  welfare 
assistance  in  the  same  manner  and  for 
the  same  period  as  the  legalized  alien 
who  is  ineligible  for  such  assistance 
under  section  245A(h)  or  210(f)  of  the 
Act,  respectively 

§  236.18    Termination  of  Family  Unity 
Program  t>enefits. 

(a)  Grounds  of  termination.  The 
Service  may  terminate  benefits  under 
the  Family  Unity  Program  whenever  the 
necessity  for  the  termination  comes  to 
the  attention  of  the  Service.  Such 
grounds  will  exist  in  situations 
including,  but  not  limited  to,  those  in 
which: 

(1)  A  determination  is  made  that 
Family  Unity  Program  benefits  were 
acquired  as  the  result  of  fraud  or  willful 
misrepresentation  of  a  material  fact; 

(2)  The  beneficiary  commits  an  act  or 
acts  which  render  him  or  her 
inadmissible  as  an  immigrant  or  who 
are  ineligible  for  benefits  under  the 
Family  Unity  Program: 


(3)  The  legahzed  ahen  upon  whose 
status  benefits  under  the  Family  Unity 
Program  were  based  loses  his  or  her 
legalized  status; 

(4)  The  beneficiary  is  the  subject  of  a 
final  order  of  exclusion,  deportation,  or 
removal  issued  subsequent  to  the  grant 
of  Family  Unity  benefits  unless  such 
final  order  is  based  on  entry  without 
inspection;  violation  of  status;  or  failure 
to  comply  with  section  265  of  the  Act; 
or  inadmissibility  at  the  time  of  enlrv' 
other  than  inadmissibility  pursuant  to 
section  212(a)(2)  or  212(a)(3)  of  the  Act, 
regardless  of  whether  the  facts  giving 
rise  to  such  ground  occurred  before  or 
after  the  benefits  were  granted;  or 

(5)  A  qualifv'ing  relationship  to  a 
legahzed  ahen  no  longer  exists. 

(b)  Notice  procedure.  Notice  of  intent 
to  terminate  and  of  the  grounds  thereof 
shall  be  served  pursuant  to  the 
provisions  of  §  103.5a  of  this  chapter 
The  alien  shall  be  given  30  days  to 
respond  to  the  notice  and  may  submit 
to  the  Service  additional  evidence  in 
rebuttal  Any  final  decision  of 
termination  shall  also  be  served 
pursuant  to  the  provisions  of  §  103.5a  of 
this  chapter.  Nothing  in  this  section 
shall  preclude  the  Service  from 
commencing  exclusion  or  deportation 
proceedings  prior  to  termination  of 
Family  I'nity  Program  benefits. 

(c)  Effect  of  temiination.  Termination 
of  benefits  under  the  Family  Unity 
Program,  other  than  as  a  result  of  a  final 
order  of  removal,  shall  render  the  alien 
amenable  to  removal  proceedings  under 
section  240  of  the  .^ct.  If  benefits  are 
tenninated.  the  penod  of  voluntar>' 
departure  under  this  section  is  also 
terminated. 

PART  237— [REMOVED  AND 
RESERVED] 

102.  Part  237  is  removed  and 
reserved. 

103.  Part  238  is  added  to  read  as 
follows: 

PART  238— EXPEDITED  REMOVAL  OF 
AGGRAVATED  FELONS 

§  238.1     Proceedings  under  section  238(b) 
of  the  Act 

(a)  Definitions.  As  used  in  this  part; 
Deciding  Semce  officer  means  a 

district  dirpctor.  chief  patrol  agent,  or 
another  immigration  officer  designated 
by  a  district  director  or  chief  patrol 
agent,  who  is  not  the  same  person  as  the 
issuing  Service  officer. 

Issuing  Sen'ice  officer  means  any 
Service  officer  listed  in  §  239. 1  of  this 
chapter  as  authorized  to  issue  notices  to 
appear. 

(b)  Preliminary  consideration  and 
Notice  of  Intent  to  Issue  a  Final 
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Administrative  Deportation  Order: 
commencement  of  proceedings.  (1) 
Basis  of  Service  charge.  An  issuing 
Service  officer  shall  cause  to  be  served 
upon  an  alien  a  Form  1-851,  Notice  of 
Intent  to  Issue  a  Final  Administrative 
Deportation  Order  (Notice  of  Intent),  if 
the  officer  is  satisfied  that  there  is 
sufficient  evidence,  based  upon 
questioning  of  the  alien  by  an 
immigration  officer  and  upon  any  other 
evidence  obtained,  to  support  a  finding 
that  the  individual: 
(i)  Is  an  alien; 

(ii)  Has  not  been  lawfully  admitted  for 
permanent  residence,  or  has  conditional 
permanent  resident  status  under  section 
216  of  the  Act: 

(iii)  Has  been  convicted  (as  defined  in 
section  101(a)(48)  of  the  Act  and  as 
demonstrated  by  any  of  the  documents 
or  records  listed  in  §  3.41  of  this 
chapter)  of  an  aggravated  felony  and 
such  conviction  has  become  final:  and 

(iv)  Is  deportable  under  section 
237(a)(2)(A)(ui)  of  the  Act,  including  an 
alien  who  has  neither  been  admitted  nor 
paroled,  but  who  is  conclusively 
presumed  deportable  under  section 
237(a)(2)(A)(iii)  by  operation  of  section 
238(c)  of  the  Act  ("Presumption  of 
Deportability"). 

(2)  Notice,  (i)  Removal  proceedings 
under  section  238(b)  of  the  Act  shall 
commence  upon  personal  service  of  the 
Notice  of  Intent  upon  the  alien,  as 
prescribed  by  §§  103.5a(a)(2)  and 
103.5a(c)(2)  of  this  chapter.  The  Notice 
of  Intent  shall  set  forth  the  preliminju^- 
determinations  and  inform  the  ahen  of 
the  Service's  intention  to  issue  a  Form 
I-851A,  Final  Adjninistrative  Removal 
Order,  without  a  hearing  before  an 
immigration  judge.  This  Notice  shall 
constitute  the  charging  document.  The 
Notice  of  Intent  shall  include  allegations 
of  fact  and  conclusions  of  law.  It  shall 
advise  that  the  alien:  has  the  privilege 
of  being  represented,  at  no  expense  to 
the  Government,  by  counsel  of  the 
alien's  choosing,  as  long  as  counsel  is 
authorized  to  practice  in  deportation 
proceedings;  may  inspect  the  evidence 
supporting  the  Notice  of  Intent:  and  may 
rebut  the  charges  within  10  calendar 
days  after  service  of  such  Notice  (or  13 
calendar  days  if  service  of  the  Notice 
was  by  mail). 

(ii)  The  Notice  of  Intent  also  shall 
advise  the  alien  that  he  or  she  may 
designate  in  vmting,  within  the  rebuttal 
period,  the  country  to  which  he  or  she 
chooses  to  be  deported  in  accordance 
with  section  241  of  the  Act.  in  the  event 
that  a  Final  Administrative  Removal 
Order  is  issued,  and  that  the  Service 
will  honor  such  designation  only  to  the 
extent  permitted  under  the  terms. 


limitations,  and  conditions  of  section 
241  of  the  Act. 

(iii)  The  Ser\'ice  must  determine  that 
the  person  served  with  the  Notice  of 
Intent  is  the  person  named  on  the 
Notice. 

(iv)  The  Service  shall  provide  the 
alien  with  a  list  of  available  free  legal 
services  programs  qualified  under  8  CFR 
part  3  and  organizations  recognized 
pursuant  to  8  CFR  part  292,  located 
within  the  district  or  sector  where  the 
Notice  of  Intent  is  issued. 

(v)  The  Service  must  either  provide 
the  alien  with  a  written  translation  of 
the  Notice  of  Intent  or  explain  the 
contents  of  the  Notice  of  Intent  to  the 
alien  in  the  alien's  native  language  or  in 
a  language  that  the  alien  understands. 

(c)  Alien's  response.  (1)  Time  for 
response.  The  alien  will  have  10 
calendar  days  from  service  of  the  Notice 
of  Intent,  or  13  calendar  days  if  service 
is  by  mail,  to  file  a  response  to  the 
Notice  of  Intent.  In  the  response,  the 
alien  may:  designate  his  or  her  choice  of 
country  for  removal;  submit  a  written 
response  rebutting  the  allegations 
supporting  the  charge  and/or  requesting 
the  opportunity  to  review  the 
Government's  evidence;  and/or  request 
in  writing  an  extension  of  time  for 
response,  stating  the  specific  reasons 
why  such  an  extension  is  necessary. 
Alternatively,  the  alien  may,  in  writing, 
choose  to  accept  immediate  issuance  of 
a  Final  Administrative  Removal  Order 
The  deciding  Service  officer  may  extend 
the  time  for  response  for  good  cause 
shown.  A  request  for  extension  of  time 
for  response  will  not  automatically 
extend  the  period  for  the  response.  The 
alien  will  be  permitted  to  file  a  response 
outside  the  prescribed  period  only  if  the 
deciding  Service  officer  permits  it.  The 
alien  must  send  the  response  to  the 
deciding  Service  officer  at  the  address 
provided  in  the  Notice  of  Intent. 

(2)  Nature  of  rebuttal  or  request  to 
re\iew  evidence,  (i)  If  an  alien  chooses 
to  rebut  the  allegations  contained  in  the 
Notice  of  Intent,  the  alien's  written 
response  must  indicate  which  finding(s) 
are  being  challenged  and  should  be 
accompanied  by  affidavit(s). 
documentary  information,  or  other 
specific  evidence  supporting  the 
challenge 

(ii)  If  an  ahen's  written  response 
requests  the  opportunity  to  review  the 
Government's  evidence,  the  Service 
shall  serve  the  alien  with  a  copy  of  the 
evidence  in  the  record  of  proceeding 
upon  which  the  Service  is  relying  to 
support  the  charge.  The  alien  may, 
within  10  calendar  days  following 
serNice  of  the  Government's  evidence 
(13  calendar  days  if  servicers  by  mail), 
furnish  a  final  response  in  accordance 


with  paragraph  (c)(1)  of  this  section.  If 
the  alien's  final  response  is  a  rebuttal  of 
the  allegations,  such  a  final  response 
should  be  accompanied  by  affidavit(s), 
documentary  information,  or  other 
specific  evidence  supporting  the 
challenge. 

(d)  Determination  by  deciding  Service 
officer.  [\)  No  response  submitted  or 
concession  of  deportability.  If  the 
deciding  Service  officer  does  not  receive 
a  timely  response  and  the  evidence  in 
the  record  of  processing  establishes 
deportability  by  clear,  convincing,  and 
unequivocal  evidence,  or  if  the  alien 
concedes  deportability,  then  the 
deciding  Service  officer  shall  issue  and 
cause  to  be  served  upon  the  alien  a 
Final  Administrative  Removal  Order 
that  states  the  reasons  for  the 
deportation  decision.  The  alien  may,  in 
writing,  knowingly  and  voluntarily 
waive  the  14-day  waiting  period  before 
execution  of  the  final  order  of  removal 
provided  in  a  paragraph  (f)  of  this 
section. 

(2)  Response  submitted,  (i) 
Insufficient  rebuttal;  no  genuine  issue  of 
material  fact.  If  the  alien  timely  submits 
a  rebuttal  to  the  allegations,  but  the 
deciding  Service  officer  finds  that 
deportability  is  established  by  clear, 
convincing,  and  unequivocal  evidence 
in  the  record  of  proceeding,  the 
deciding  Service  officer  shall  issue  and 
cause  to  be  served  upon  the  alien  a 
Final  Administrative  Removal  Order 
that  states  the  reasons  for  the  decision 
of  deportability. 

(ii)  Additional  evidence  required.  (A) 
If  the  deciding  Service  officer  finds  that 
the  record  of  proceeding,  including  the 
ahen's  timely  rebuttal,  raises  a  genuine 
issue  of  material  fact  regarding  the 
preliminary  findings,  the  deciding 
Service  officer  may  either  obtain 
additional  evidence  from  any  source, 
including  the  alien,  or  cause  to  be 
issued  a  notice  to  appear  to  initiate 
removal  proceedings  under  section  240 
of  the  Act.  The  deciding  Service  officer 
may  also  obtain  additional  evidence 
from  any  source,  including  the  alien,  if 
the  deciding  Service  officer  deems  that 
such  additional  evidence  may  aid  the 
officer  in  the  rendering  of  a  decision. 

(B)  If  the  deciding  Service  officer 
considers  additional  evidence  from  a 
source  other  than  the  alien,  that 
evidence  shall  be  made  a  part  of  the 
record  of  proceeding,  and  shall  be 
provided  to  the  alien.  If  the  afien  elects 
to  submit  a  response  to  such  additional 
evidence,  such  response  must  be  filed 
with  the  Service  within  10  calendar 
days  of  service  of  the  additional 
evidence  (or  13  calendar  days  if  service 
is  by  mail).  If  the  deciding  Service 
officer  finds,  after  considering  all 
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additional  evidence,  that  deportability 
is  established  by  clear,  convincing,  and 
unequivocal  evidence  in  the  record  of 
proceeding,  the  deciding  Service  officer 
shall  issue  and  cause  to  be  served  upon 
the  alien  a  Final  Administrative 
Deportation  Order  that  states  the 
reasons  for  the  decision  of  deportability. 

(iii)  Conversion  to  proceedings  under 
section  240  of  the  Act.  If  the  deciding 
Service  officer  finds  that  the  alien  is  not 
amenable  to  removal  under  section  238 
of  the  Act,  the  deciding  Service  officer 
shall  terminate  the  expedited 
proceedings  under  section  238  of  the 
Act  and  shall,  where  appropriate,  cause 
to  be  issued  a  notice  to  appear  for  the 
purpose  of  initiating  removal 
proceedings  before  an  immigration 
judge  under  section  240  of  the  Act. 

(3)  Termination  of  proceedings  by 
deciding  Service  officer.  Only  the 
deciding  Service  officer  may  terminate 
proceedings  under  section  238  of  the 
Act,  in  accordance  with  this  section. 

(e)  Proceedings  commenced  under 
section  240  of  the  Act.  In  any 
proceeding  commenced  under  section 
240  of  the  Act  which  is  basec   on 
deportability  under  section  237  of  the 
Act,  if  it  appears  that  the  respondent 
alien  is  subject  to  removal  pursuant  to 
section  238  of  the  Act,  the  immigration 
judge  may,  upon  the  Service's  request, 
terminate  the  case  and,  upon  such 
termination,  the  Service  may  commence 
administrative  proceedings  imder 
section  238  of  the  Act.  However,  in  the 
absence  of  any  such  request,  the 
immigration  judge  shall  complete  the 
proceeding  commenced  under  section 
240  of  the  Act. 

(f)  Executing  final  removal  order  of 
deciding  Service  officer.  (1)  Time  of 
execution.  Upon  the  issuance  of  a  Final 
Administrative  Removal  Order,  the 
Service  shall  issue  a  Warrant  of 
Removal  in  accordance  with  §  241.2  of 
this  chapter;  such  warrant  shall  be 
executed  no  sooner  than  14  calendar 
days  after  the  date  the  Final 
Administrative  Removal  Order  is 
issued,  unless  the  alien  knowingly, 
voluntarily,  and  in  writing  waives  the 
14-day  period. 

(2)  Country  to  which  alien  is  to  be 
removed.  The  deciding  Service  officer 
shall  designate  the  country  of  removal 
in  the  manner  prescribed  by  section  241 
of  the  Act. 

(gj  Arrest  and  detention.  At  the  time 
of  issuance  of  a  Notice  of  Intent  or  at 
any  time  thereafter  and  up  to  the  time 
the  alien  becomes  the  subject  of  a 
Warrant  of  Removal,  the  alien  may  be 
arrested  and  taken  into  custody  under 
the  authority  of  a  Warrant  of  Arrest 
issued  by  an  officer  Usted  in 
§  287.5(e)(2)  of  this  chapter.  The 


decision  of  the  Service  concerning 
custody  or  bond  shall  not  be 
administratively  appealable  during 
proceedings  initiated  under  section  238 
of  the  Act  and  this  part. 

(h)  Record  of  proceeding.  The  Service 
shall  maintain  a  record  of  proceeding 
for  judicial  review  of  the  Final 
Administrative  Removal  Order  sought 
by  any  petition  for  review.  The  record 
of  proceeding  shall  include,  but  not 
necessarily  be  limited  to:  the  charging 
document  (Notice  of  Intent);  the  Final 
Administrative  Removal  Order 
(including  any  supplemental 
memorandum  of  decision);  the  alien's 
response,  if  any;  all  evidence  in  support 
of  the  charge;  and  any  admissible 
evidence,  briefs,  or  documents 
submitted  by  either  party  respecting 
deportability.  The  executed  duplicate  of 
the  Notice  of  Intent  in  the  record  of 
proceedings  shall  be  retained  as 
evidence  that  the  individual  upon 
whom  the  notice  for  the  proceeding  was 
served  was,  in  fact,  the  alien  named  in 
the  notice. 

Authority:  8  U.S.C.  1228;  8  CFR  part  2. 

104.  Part  239  is  added  to  read  as 
follows: 

PART  239— INITIATION  OF  REMOVAL 
PROCEEDINGS 

Sec. 

239.1  Notice  to  appear. 

239.2  Cancellation  of  notice  to  appear. 

239.3  Effect  of  filing  notice  to  appear. 

Authority:  8  U.S.C.  1103,  1221,  1229;  8 
CFR  part  2. 

§  239.1    Notice  to  appear. 

(a)  Commencement.  Every  removal 
proceeding  conducted  under  section 
240  of  the  Act  to  determine  the 
deportability  or  inadmissibihty  of  an 
alien  is  commenced  by  the  filing  of  a 
notice  to  appear  with  the  Immigration 
Court.  Any  immigration  officer 
performing  an  inspection  of  an  arriving 
alien  at  a  port-of-entry  may  issue  a 
notice  to  appear  to  such  an  alien.  In 
addition,  the  following  officers,  or 
officers  acting  in  such  capacity,  may 
issue  a  notice  to  appear; 

(1)  District  directors  (except  foreign); 

(2)  Deputy  district  directors  (except 
foreign); 

(3)  Assistant  district  directors  for 
investigations; 

(4)  Deputy  assistant  district  directors 
for  investigations; 

(5)  Assistant  district  directors  for 
deportation; 

(6)  Deputy  assistant  district  directors 
for  deportation; 

(7)  Assistant  district  directors  for 
examinations; 


(8)  Deputy  assistant  district  directors 
for  examinations; 

(9)  Officers  in  charge  (except  foreign); 

(10)  Assistant  officers  in  charge 
(except  foreign); 

(11)  Chief  patrol  agents; 

(12)  Deputy  chief  patrol  agents; 

(13)  Associate  chief  patrol  agents; 

(14)  Assistant  chief  patrol  agents; 

(15)  Patrol  agents  in  charge; 

(16)  The  Assistant  Commissioner. 
Investigations; 

(17)  Ser\ice  center  directors; 

(18)  Deputy  center  directors; 

(19)  Assistant  center  directors  for 
examinations; 

(20)  Supervisory  asylum  officers;  or 

(21)  Institutional  Hearing  Program 
directors. 

(b)  Service  of  notice  to  appear. 
Service  of  the  notice  to  appear  shall  be 
in  accordance  with  section  239  of  the 
Act. 

S  239.2    Cancellation  of  notice  to  appear. 

(a)  Any  officer  authorized  by 
§  239.1(a)  to  issue  a  notice  to  appear 
may  cancel  such  notice  prior  to 
jurisdiction  vesting  with  the 
immigration  judge  pursuant  to  §  3.14  of 
this  chapter  provided  the  officer  is 
satisfied  that; 

(1)  The  respondent  is  a  national  of  the 
United  States; 

(2)  The  respondent  is  not  deportable 
or  inadmissable  under  immigration 
laws; 

(3)  The  respondent  is  deceased; 

(4)  The  respondent  is  not  in  the 
United  States; 

(5)  The  notice  was  issued  for  the 
respondent's  failure  to  file  a  timely 
petition  as  required  by  section  216(c)  of 
the  Act.  but  his  or  her  failure  to  file  a 
timely  petition  was  excused  in 
accordance  with  section  216(d)(2)(B)  of 
the  .Act;  or 

(6)  The  notice  to  appear  was 
improvidently  issued. 

(h)  A  notice  to  appear  issued  pursuant 
to  section  235(h)(3)  of  the  Act  may  be 
canceled  under  provisions  in 
paragraphs  (a)(2)  and  (a)(6)  of  this 
section  only  by  the  issuing  offic-er. 
unless  it  is  impracticable  for  the  issuing 
officer  to  cancel  the  notice, 

(c)  Motion  to  dismiss.  After 
commencement  of  proceedings  pursuant 
to  §  3 .  14  of  this  chapter,  any  officer 
enumerated  in  paragraph  (a)  of  this 
section  may  move  for  dismissal  of  the 
matter  on  the  grounds  set  out  under 
paragraph  (a)  of  this  section.  Dismissal 
of  the  matter  shall  be  without  prejudice 
to  the  alien  or  the  Service. 

(d)  Motion  for  remand.  After 
commencement  of  the  hearing,  any 
officer  enumerated  in  paragraph  (a)  of 
this  section  may  move  for  remand  of  the 
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matter  to  district  jurisdiction  on  the 
ground  that  the  foreign  relations  of  the 
United  States  are  involved  and  require 
further  consideration.  Remand  of  the 
matter  shall  be  without  prejudice  to  the 
alien  or  the  Service. 

(e)  Warrant  of  arrest.  When  a  notice 
to  appear  is  canceled  or  proceedings  are 
terminated  under  this  section  any 
outstanding  warrant  of  arrest  is 
canceled. 

(0  Termination  of  removal 
proceedings  by  immigration  judge.  An 
immigration  judge  may  terminate 
removal  proceedings  to  permit  the  alien 
to  proceed  to  a  final  hearing  on  a 
pending  application  or  petition  for 
naturalization  when  the  alien  has 
established  prima  facie  eligibility  for 
naturalization  and  the  matter  involves 
exceptionally  appealing  or 
humanitarian  factors:  in  every  other 
case,  the  removal  hearing  shall  be 
completely  as  promptly  as  possible 
notwithstanding  the  pendency  of  an 
application  for  naturalization  during 
any  state  of  the  proceedings. 

$  239.3    Effect  of  filing  notice  to  appear. 

The  filing  of  a  notice  to  appear  shall 
have  no  effect  in  determining  periods  of 
unlawful  presence  as  defined  in  section 
212(a)(9)(B)  of  the  Act. 

W  240.1-240.20 
244.22] 


Redesignated  as  §§  244.3- 


105.  Sections  240.1  through  240.20 
are  redesignated  as  §§  244.3  through 
244.22. 

106.  Part  240  is  revised  to  read  as 
follows: 

PART  240-PROCEEDINGS  TO 
DETERMINE  REMOVABILITY  OF 
AUENS  IN  THE  UNITED  STATES 

Subpart  A— Removal  Proceedings 

Immigration  judges. 
Attorney  for  the  Service. 
Representation  by  counsel 
Incompetent  respondents. 
Interpreter. 

Postponement ^nd  adjournment  of 
hearing. 

240.7  Evidence  in  removal  proceedings 
under  section  240  of  the  Act. 

240.8  Burdens  of  proof  in  removal 
proceedings. 

240.9  Contents  of  record. 

240.10  Hearing. 
Ancillary  matters,  applications. 
Decision  of  the  immigration  judge. 
Notice  of  decision. 
Finality  of  order. 
Appeals. 
Application  of  new  procedures  or 

termination  of  proceedings  in  old 
proceedings  pursuant  to  section  309(c)  of 
Pub.  L  104-208. 


240.1 
240.2 
240.3 
240.4 
240.5 
240.6 


240.11 
240.12 
240.13 
240.14 
240.15 
240.16 


Subpart  B — Cancellation  of  Renrtoval 

240.20    Cancellation  of  removal  and 
adjustment  of  status  under  section 
240A(a)  and  240A(b)  of  the  Act 

Subpart  C — Voluntary  Depature 

240.25  Voluntary  departure — authority  of 
the  Service. 

240.26  Voluntary  departure — authority  of 
the  Executive  Office  for  Immigration 
Review. 

Subpart  D — Exclusion  of  aliens  (for 
proceedings  commenced  prior  to  April  1. 
1997) 

240.30  Proceedings  prior  to  April  1,  1997. 

240.31  Authority  of  immigration  judges. 

240.32  Hearing.' 

240.33  .Applications  for  asylum  or 
withholding  of  deportation. 

240.34  Renewal  of  application  for 
adjustment  of  status  under  section  245  of 
the  Act. 

240.35  Decision  of  the  immigration  judge; 
notice  of  the  applicant. 

240.36  Finality  of  order. 

240.37  .Appeals. 

240. 38  Fingerprinting  of  excluded  aliens. 

240.39  Reopening  or  reconsideration. 

Subpart  E— Proceedings  to  determine 
deportabillty  of  aliens  In  the  United  States: 
Hearing  and  Appeal  (for  proceedings 
comnranced  prior  to  April  1, 1997) 

240  40    Proceedings  commenced  prior  to 
April  1.  1997 

240.41  Immigration  judges. 

240.42  Representation  by  counsel. 

240.43  Incompetent  respondents. 

240.44  Interpreter. 

240.45  Postponement  and  adjournment  of 
hearing. 

240.46  Evidence. 
Contents  of  record. 
Hearing. 

Ancillary  matters,  applications. 
Decision  of  the  immigration  judge. 
Notice  of  decision. 
Finality  of  order. 
Appeals. 
Proceedings  under  section  242(f)  of 


24047 
24048 
240.49 
240.50 
240.51 
240.52 
240.53 
240.54 


the  Act. 

Subpart  F— Suspension  of  deportation  and 
voluntary  departure  (for  proceedings 
cofnn>enced  prior  to  April  1, 1997) 

240  55     Proceedings  commenced  prior  to 
April  1,  1997. 

240.56  Application. 

240.57  Extension  of  time  to  depart. 

Subpart  G— avii  penalties  for  failure  to 
depart  [Reserved] 

Authority:  8  U.S.C.  1103;  1182.  1186a 
1224.  1225.  1226,  1227.  1251,  1252  note. 
1252a,  1252b,  1362;  8  CFR  part  2. 

Subpart  A— Removal  Proceedings 

S  240. 1     Immigration  Judges. 

(a)  Authority:  In  any  removal 
proceeding  pursuant  to  section  240  of 
the  Act,  the  immigration  judge  shall 
have  the  authority  to:  determine 
removability  pursuant  to  section 
240(a)(lj  of  the  Act;  to  make  decisions, 


including  orders  of  removal  as  provided 
by  section  240(c)(1)(A)  of  the  Act;  to 
determine  applications  under  sections 
208,  212(a)(2)(F),  212(a)(6)(F)(ii), 
212(a)(9)(B)(v),  212(d)(ll),  212(d)(l2). 
212(g),  212(h),  212(i),212(k). 
237(a)(l)(E)(iii),  237(a)(1)(H), 
237(a)(3)(C)(ii).  240A(a)  and  (b),  240B. 
245,  and  249  of  the  Act;  to  order 
withholding  of  removal  pursuant  to 
section  241(b)(3)  of  the  Act;  and  to  take 
any  other  action  consistent  with 
applicable  law  and  regulations  as  may 
be  appropriate.  In  determining  cases 
referred  for  further  inquiry,  immigration 
judges  shall  have  the  powers  and 
authority  conferred  upon  them  by  the 
Act  and  this  chapter.  Subject  to  any 
specific  limitation  prescribed  by  the  Act 
and  this  chapter,  immigration  judges 
shall  also  exercise  the  discretion  and 
authority  conferred  upon  the  Attorney 
General  by  the  Act  as  is  appropriate  and 
necessary  for  the  disposition  of  such 
cases.  An  immigration  judge  may  certify 
his  or  her  decision  in  any  case  under 
section  240  of  the  Act  to  the  Board  of 
Immigration  Appeals  when  it  involves 
an  unusually  complex  or  novel  question 
of  law  or  fact.  Nothing  contained  in  this 
part  shall  be  construed  to  diminish  the 
authority  conferred  on  immigration 
judges  under  sections  101(b)(4)  and  103 
of  the  Act. 

(b)  Withdrawal  and  substitution  of 
immigration  judges.  The  immigration 
judge  assigned  to  conduct  the  hearing 
shall  at  any  Ume  withdraw  if  he  or  she 
deems  himself  or  herself  disqualified.  If 
an  immigration  judge  becomes 
unavailable  to  complete  his  or  her 
duties,  another  immigration  judge  may 
be  assigned  to  complete  the  case.  The 
new  immigration  judge  shall  familiarize 
himself  or  herself  with  the  record  in  the 
case  and  shall  state  for  the  record  that 
he  or  she  has  done  so. 

(c)  Conduct  of  hearing.  The 
immigration  judge  shall  receive  and 
consider  material  and  relevant  evidence, 
rule  upon  objections,  and  otherwise 
regulate  the  course  of  the  hearing. 

§240.2    Attorney  for  the  Service. 

(a)  Authority.  The  attorney  for  the 
Service  shall  present  on  behalf  of  the 
government  evidence  material  to  the 
issues  of  deportability  or  inadmissibility 
and  any  other  issues  that  may  require 
disposition  by  the  immigration  judge. 
The  duties  of  the  Service  attorney 
include,  but  are  not  limited  to,  the 
presentation  of  evidence  and  the 
interrogation,  examination,  and  cross- 
examination  of  the  respondent  or  other 
writnesses.  Nothing  contained  herein 
diminishes  the  authority  of  an 
immigration  judge  to  conduct 
proceedings  under  this  part.  The  Service 
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attorney  is  authorized  to  appeal  from  a 
decision  of  the  immigration  judge 
pursuant  to  §  3.38  of  this  chapter  and  to 
move  for  reopening  or  reconsideration 
pursuant  to  §  3.23  of  this  chapter. 

(b)  Assignment.  In  a  removal 
proceeding,  the  Service  shall  assign  an 
attorney  to  each  case  within  the 
provisions  of  §  240.10(d),  and  to  each 
case  in  which  an  unrepresented 
respondent  is  incompetent  or  is  under 
18  years  of  age,  and  is  not  accompanied 
by  a  guardian,  relative,  or  friend.  In  a 
case  in  which  the  removal  proceeding 
would  result  in  an  order  of  removal,  the 
Service  shall  assign  an  attorney  to  each 
case  in  which  a  respondent's  nationality 
is  in  issue.  A  Service  attorney  shall  be 
assigned  in  every  case  in  which  the 
Commissioner  approves  the  submission 
of  non-record  information  under 
§240.1 1(a)(3).  In  his  or  her  discretion, 
whenever  he  or  she  deems  such 
assignment  necessary  or  advantageous, 
the  General  Counsel  may  assign  a 
Service  attorney  to  any  other  case  at  any 
stage  of  the  proceeding. 

§  240.3    Rspresentatton  by  counsel. 

The  respondent  may  be  represented  at 
the  hearing  by  an  attorney  or  other 
representative  quaUfied  under  8  CFR 
part  292. 

§240.4    Incompetent  mpondents. 

When  it  is  impracticable  for  the 
respondent  to  be  present  at  the  hearing 
because  of  mental  incompetency,  the 
attorney,  legal  representative,  legal 
guardian,  near  relative,  or  friend  who 
was  served  with  a  copy  of  the  notice  to 
appear  shall  be  permitted  to  appear  on 
behalf  of  the  respondent.  If  such  a 
person  cannot  reasonably  be  found  or 
fails  or  refuses  to  appear,  the  custodian 
of  the  respondent  shall  be  requested  to 
appear  on  behalf  of  the  ^spondent. 

$240.5    Interpreter. 

Any  p>erson  acting  as  an  interpreter  in 
a  hearing  before  an  immigration  judge 
under  this  part  shall  be  sworn  to 
interpret  and  translate  accurately, 
unless  the  interpreter  is  an  employee  of 
the  United  States  Government,  in  which 
event  no  such  oath  shall  be  required. 

§  240.6    Postponentent  and  adloumment  of 
hesrlnQ. 

After  the  commencement  of  the 
bearing,  the  immigration  judge  may 
grant  a  reasonable  adjournment  either  at 
his  or  her  own  instance  or,  for  good 
cause  shown,  upon  application  by  the 
respondent  or  the  Service. 

$240.7    Evidence  In  removal  proceedings 
under  aectlon  240  of  the  Act 

(a)  Use  of  prior  statements. 


The  immigration  judge  may  receive  in 
evidence  any  oral  or  written  statement 
that  is  material  and  relevant  to  any  issue 
in  the  case  previously  made  by  the 
respondent  or  any  other  person  during 
any  investigation,  examination,  hearing, 
or  trial. 

(b)  Testimony.  Testimony  of  witnesses 
appearing  at  the  hearing  shall  be  under 
oath  or  affirmation  administered  by  the 
immigration  judge. 

(c)  Depositions.  The  immigration 
judge  may  order  the  taking  of 
depositions  pursuant  to  §  3.35  of  this 
chapter. 

§  240.8    Burdens  of  proof  In  removal 
proceedings. 

(a)  Deportable  aliens.  A  respondent 
charged  with  deportability  shall  be 
found  to  be  removable  if  the  Service 
proves  by  clear  and  convincing 
evidence  that  the  respondent  is 
deportable. 

(b)  Arriving  aliens.  In  proceedings 
commenced  upon  a  respondent's  arrival 
in  the  United  States  or  after  the 
revocation  or  expiration  of  parole,  the 
respondent  must  prove  that  he  or  she  is 
clearly  and  beyond  a  doubt  entitled  to 
be  admitted  to  the  United  States  and  is 
not  inadmissible  as  chained. 

(c)  Aliens  present  in  the  United  States 
without  being  admitted  or  paroled.  In 
the  case  of  a  respondent  in  the  United 
States  without  being  admitted  or 
paroled,  the  Service  must  first  establish 
the  aUenage  of  the  respondent.  Once 
ahenage  has  been  established,  unless 
the  respondent  demonstrates  by  clear 
and  convincing  evidence  that  he  or  she 
is  lawfully  in  the  United  States  pursuant 
to  a  prior  admission,  the  respondent 
must  prove  that  he  or  she  is  clearly  and 
beyond  a  doubt  entitled  to  be  admitted 
to  the  United  States  and  is  not 
inadmissible  as  charged. 

(d)  Relief  from  removal.  The 
respondent  shall  have  the  burden  of 
estabUshing  that  he  or  she  is  eUgible  for 
any  requested  benefit  or  privilege  and 
that  it  should  be  granted  in  the  exercise 
of  discretion.  If  the  evidence  indicates 
that  one  or  more  of  the  grounds  for 
mandatory  denial  of  the  appUcation  for 
relief  may  apply,  the  aUen  shall  have 
the  burden  of  proving  by  a 
preponderance  of  the  evidence  that  such 
grounds  do  not  apply. 

$  240.9    Contents  of  record. 

The  hearing  before  the  immigration 
judge,  including  the  testimony,  exhibits, 
applications,  proffers,  and  requests,  the 
immigration  judge's  decision,  and  all 
written  orders,  motions,  appeals,  briefs, 
and  other  papers  filed  in  the 
proceedings  shall  constitute  the  record 
in  the  case.  The  hearing  shall  be 


recorded  verbatim  except  for  statements 
made  off  the  record  with  the  permission 
of  the  immigration  judge.  In  his  or  her 
decision,  the  immigration  judge  may 
exclude  from  the  record  any  arguments 
made  in  connection  with  motions, 
applications,  requests,  or  objectioag,  but 
in  such  event  the  person  affected  may 
submit  a  brief. 

$240.10    Hearing. 

(a)  Opening.  In  a  removal  proceeding, 
the  immigration  judge  shall; 

(1)  Advise  the  respondent  of  his  or 
her  right  to  representation,  at  no 
expense  to  the  government,  by  counsel 
of  his  or  her  own  choice  authorized  to 
practice  in  the  proceedings  and  require 
the  respondent  to  state  then  and  there 
whether  he  or  she  desires 
representation: 

(2)  Advise  the  respondent  of  the 
availabihty  of  free  legal  services 
provided  by  organizations  and  attorneys 
quahfied  under  8  CFR  pari  3  and 
organizations  recognized  pursuant  to 

§  292.2  of  this  chapter,  located  in  the 
district  where  the  removal  hearing  is 
being  held; 

(3)  Ascertain  that  the  respondent  has 
received  a  list  of  such  programs,  and  a 
copy  of  appeal  rights; 

(4)  Advise  the  respondent  that  he  or 
she  will  have  a  reasonable  opportunity 
to  examine  and  object  to  the  evidence 
against  him  or  her,  to  present  evidence 
in  his  or  her  own  behalf  and  to  cross- 
examine  witnesses  presented  by  the 
government  (but  respondent  shall  not  be 
entitled  to  examine  such  national 
security  information  as  the  government 
may  proffer  in  opposition  to  the 
respondent's  admission  to  the  United 
States  or  to  an  apphcation  by  the 
respondent  for  discretionary  relief); 

(5)  Place  the  respondent  under  oath; 

(6)  Read  the  factual  allegations  and 
the  charges  in  the  notice  to  appear  to  the 
respondent  and  explain  them  in  non- 
technical language;  and 

(7)  Enter  the  notice  to  appear  as  an 
exhibit  in  the  Record  of  Proceeding. 

(b)  Public  access  to  hearings.  Removal 
hearings  shall  be  op)en  to  th^  public, 
except  that  the  immigration  judge  may, 
in  his  or  her  discretion,  close 
proceedings  as  provided  in  §  3.27  of  this 
chapter. 

(c)  Pleading  by  respondent.  The 
immigration  judge  shall  require  the 
respondent  to  plead  to  the  notice  to 
appear  by  stating  whether  he  or  she 
admits  or  denies  the  factual  allegations 
and  his  or  her  removabiUty  under  the 
charges  contained  therein.  If  the 
respondent  admits  the  factual 
allegations  and  admits  his  or  her 
removabiUty  under  the  charges  and  the 
immigration  judge  is  satisfied  that  no 
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issues  of  law  or  fact  remain,  the 
immigration  judge  may  determine  that 
removability  as  charged  has  been 
established  by  the  admissions  of  the 
respondent.  The  immigration  judge 
shall  not  accept  an  admission  of 
removability  from  an  unrepresented 
respondent  who  is  incompetent  or 
under  the  age  of  18  and  is  not 
accompanied  by  an  attorney  or  legal 
representative,  a  near  relative,  legal 
guardian,  or  friend;  nor  from  an  of^cer 
of  an  institution  in  which  a  respondent 
is  an  inmate  or  patient.  When,  pursuant 
to  this  paragraph,  the  immigration  judge 
does  not  accept  an  admission  of 
removabihty,  he  or  she  shall  direct  a 
hearing  on  the  issues. 

(d)  Issues  of  removability.  When 
removabihty  is  not  determined  under 
the  provisions  of  paragraph  (b)  of  this 
section,  the  immigration  judge  shall 
request  the  assignment  of  an  assistant 
district  counsel,  and  shall  receive 
evidence  as  to  any  unresolved  issues, 
except  that  no  further  evidence  need  be 
received  as  to  any  facts  admitted  during 
the  pleading.  The  alien  shall  provide  a 
court  certified  copy  of  a  Judicial 
Recommendation  Against  Deportation 
(JRAD)  to  the  immigration  judge  when 
such  recommendation  will  be  the  basis 
of  denying  any  charge(s)  brought  by  the 
Service  in  the  proceedings  against  the 
ahen.  No  JRAD  is  effective  against  a 
charge  of  deportability  under  former 
section  241(a)(ll)  of  the  Act  or  if  the 
JRAD  was  granted  on  or  after  November 
29.  1990. 

(e)  Additional  charges  in  removal 
hearings.  At  any  time  during  the 
proceeding,  additional  or  substituted 
charges  of  inadmissibility  and/or 
deportabihty  and/or  factual  allegations 
may  be  lodged  by  the  Service  in  writing. 
The  alien  in  removal  proceedings  shall 
be  served  with  a  copy  of  these 
additional  charges  and  allegations.  The 
immigration  judge  shall  read  the 
additional  factual  allegations  and 
charges  to  the  and  explain  them  to  him 
or  her.  The  immigration  judge  shall 
advise  the  alien,  if  he  or  she  is  not 
represented  by  counsel,  that  the  aUen 
may  be  so  represented,  and  that  he  or 
she  may  be  given  a  reasonable 
continuance  to  respond  to  the 
additional  factual  allegations  and 
charges.  Thereafter,  the  provision  of 

§  240.6(b]  relating  to  pleading  shall 
apply  to  the  additional  factual 
allegations  and  charges. 

(f)  Country  of  removal. The 
immigration  judge  shall  notify  the  alien 
that  if  he  or  she  is  finally  ordered 
removed,  the  countrj'  of  removal  will  in 
the  first  instance  be  directed  pursuant  to 
section  241(b)  of  the  Act  to  the  country 
designated  by  the  alien,  unless  section 


241(b)(2)(C)  of  the  Act  applies,  and  shall 
afford  him  or  her  an  opportunity  then 
and  there  to  make  such  designation.  The 
immigration  judge  shall  then  specify 
and  state  for  the  record  the  country,  or 
countries  in  the  alternative,  to  which 
the  alien's  removal  will  be  directed 
pursuant  to  section  241(b)  of  the  Act  if 
the  country  of  his  or  her  designation 
will  not  accept  him  or  her  into  its 
territory,  or  fails  to  furnish  timely  notice 
of  acceptance,  or  if  the  ahen  declines  to 
designate  a  country. 

(g)  In  the  event  that  the  Service  is 
unable  to  remove  the  alien  to  the 
specified  or  alternative  country  or 
countries,  the  Service  may  remove  the 
ahen  to  any  other  country  as  permitted 
by  section  241(b)  of  the  Act. 

§  240. 1 1    Ancillary  matters,  applications. 

(a)  Creation  of  the  status  of  an  alien 
lawfully  admitted  for  permanent 
residence.  (1)  In  a  removal  proceeding, 
an  alien  may  apply  to  the  immigration 
judge  for  cancellation  of  removal  imder 
section  240A  of  the  Act,  adjustment  of 
status  under  section  245  of  the  Act, 
adjustment  of  status  under  section  1  of 
the  Act  of  November  2,  1996  (as 
modified  by  section  606  of  Pub.  L  104- 
132)  or  under  section  101  or  104  of  the 
Act  of  October  28,  1977.  or  for  the 
creation  of  a  record  of  lawful  admission 
for  permanent  residence  under  section 
249  of  the  Act.  The  apphcation  shall  be 
subject  to  the  requirements  of  §  240.20, 
and  8  CFR  parts  245  and  249.  The 
approval  of  any  apphcation  made  to  the 
immigration  judge  under  section  245  of 
the  Act  by  an  alien  spouse  (as  defined 
in  section  216(g)(1)  of  the  Act)  or  by  an 
alien  entrepreneur  (as  defined  in  section 
216A(f)(l)  of  the  Act)  shall  resuU  in  the 
alien's  obtaining  the  status  of  lawful 
permanent  resident  on  a  conditional 
basis  in  accordance  with  the  provisions 
of  section  216  or  216A  of  the  Act, 
whichever  is  applicable.  However,  the 
Petition  to  Remove  the  Conditions  on 
Residence  required  by  section  216(c)  of 
the  Act,  or  the  Petition  by  Entrepreneur 
to  Remove  Conditions  required  by 
section  216A(c)  of  the  Act  shall  be  made 
to  the  director  in  accordance  with  frCFR 
part  216. 

(2)  In  conjunction  with  any 
application  for  creation  of  status  of  an 
alien  lawfully  admitted  for  permanent 
residence  made  to  an  iimnigration 
judge,  if  the  alien  is  inadmissible  under 
any  provision  of  section  212(a)  of  the 
.\ct,  and  believes  that  he  or  she  meets 
the  eligibility  requirements  for  a  waiver 
of  the  ground  of  inadmissibility,  he  or 
she  may  apply  to  the  immigration  judge 
for  such  waiver.  The  immigration  judge 
shall  inform  the  alien  of  his  or  her 
apparent  eligibiUty  to  apply  for  any  of 


the  benefits  enumerated  in  this  chapter 
and  shall  afford  the  alien  an  opportimity 
to  make  application  during  the  hearing. 
(3)  In  exercising  discretionary  power 
when  considering  an  appUcation  for 
status  as  a  permanent  resident  under 
this  chapter,  the  immigration  judge  may 
consider  and  base  the  decision  on 
information  not  contained  in  the  record 
and  not  made  available  for  inspection 
by  the  alien,  provided  the 
Commissioner  has  determined  that  such 
information  is  relevant  and  is  classified 
under  the  appUcable  Executive  Order  as 
requiring  protection  from  unauthorized 
disclosure  in  the  interest  of  national 
security.  Whenever  the  immigration 
judge  believes  that  he  or  she  can  do  so 
while  safeguarding  both  the  information 
and  its  soiuce,  the  immigration  judge 
should  inform  the  alien  of  the  general 
natiu^  of  the  information  in  order  that 
the  ahen  may  have  an  opportunity  to 
offer  opposing  evidence.  A  decision 
based  in  whole  or  in  part  on  such 
classified  information  shall  state  that 
the  information  is  material  to  the 
decision. 

(b)  Voluntary  departure.  The  ahen 
may  apply  to  the  immigration  judge  for 
voluntary  departure  in  lieu  of  removal 
pursuant  to  section  240B  of  the  Act  and 
subpart  C  of  this  part. 

(c)  Applications  for  asylum  and 
withholding  of  removal.  (1)  If  the  ahen 
expresses  fear  of  persecution  or  harm 
upon  retiuTi  to  any  of  the  countries  to 
which  the  ahen  might  be  removed 
pursuant  to  §  240.10(f),  and  the  ahen 
has  not  previously  filed  an  application 
for  asylum  or  withholding  of  removal 
that  has  been  referred  to  the 
immigration  judge  by  an  asylum  officer 
in  accordance  with  §  208.14  of  this 
chapter,  the  immigration  judge  shall: 

(ij  Advise  the  ahen  that  he  or  she  may 
apply  for  asylum  in  the  United  States  or 
withholding  of  removal  of  those 
countries; 

(ii)  Make  available  the  appropriate 
application  forms;  and 

(iii)  Advise  the  ahen  of  the  privilege 
of  being  represented  by  counsel  at  no 
expense  to  the  government  and  of  the 
consequences,  piusuant  to  section 
208(d)(6)  of  the  Act,  of  knowingly,  filing 
a  frivolous  application  for  asylum.  The 
immigration  judge  shall  provide  to  the 
alien  a  hst  of  persons  who  have 
indicated  their  availability  to  represent 
ahens  in  asylum  proceedings  on  a  pro 
bono  basis. 

(2)  An  apphcation  for  asylvun  or 
withholding  of  removal  must  be  filed 
with  the  Immigration  Court,  pursuant  to 
§  208.4(c)  of  this  chapter.  Upon  receipt 
of  an  apphcation  that  has  not  been 
referred  by  an  asylum  officer,  the 
Immigration  Court  shall  forward  a  copy 
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to  the  Department  of  State  pursuant  to 
§  208.11  of  this  chapter  and  shall 
calendar  the  case  for  a  hearing.  The 
reply,  if  any,  from  the  Etepartment  of 
State,  unless  classified  under  the 
applicable  Executive  Order,  shall  be 
given  to  both  the  alien  and  to  the 
assistant  district  counsel  representing 
the  government. 

(3)  Applications  for  asylum  and 
withholding  of  removal  so  filed  will  be 
decided  by  the  immigration  judge 
pursuant  to  the  requirements  and 
standards  estabUshed  in  8  CFR  part  208 
of  this  chapter  after  an  evidentiary 
hearing  to  resolve  factual  issues  in 
dispute.  An  evidentiary  hearing 
extending  beyond  issues  related  to  the 
basis  for  a  mandatory  denial  of  the 
application  pursuant  to  §  208.14  or 
§  208.16  of  this  chapter  is  not  necessary 
once  the  immigration  judge  has 
determined  that  such  a  denial  is 
required. 

(i)  Evidentiary  hearings  on 
applications  for  asylum  or  withholding 
of  removal  will  be  open  to  the  public 
imless  the  alien  expressly  requests  that 
the  hearings' be  closed  pursuant  to  §  3.27 
of  this  chapter.  The  immigration  judge 
shall  inquire  whether  the  alien  requests 
such  closure. 

(ii)  Nothing  in  this  section  is  intended 
to  limit  the  authority  of  the  immigration 
judge  to  properly  control  the  scope  of 
any  evidentiary  hearing. 

(iii)  Ehiring  the  removal  hearing,  the 
alien  shall  be  examined  under  oath  on 
his  or  her  application  and  may  present 
evidence  and  witnesses  in  his  or  her 
own  behalf.  The  alien  has  the  burden  of 
establishing  that  he  or  she  is  a  refugee 
as  defined  in  section  101(a)(42)  of  the 
Act  pursuant  to  the  standards  set  forth 
in  §  208.13  of  this  chapter. 

(iv)  The  assistant  district  coimsel  may 
call  witnesses  and  present  evidence  for 
the  record,  including  information 
classified  under  the  applicable 
Executive  Order,  provided  the 
immigration  judge  or  the  Board  has 
determined  that  such  information  is 
relevant  to  the  hearing.  When  the 
immigration  judge  receives  such 
classified  information,  he  or  she  shall 
inform  the  alien.  The  agency  that 
provides  the  classified  information  to 
the  immigration  judge  may  provide  an 
unclassified  sununary  of  the 
information  for  release  to  the  ahen, 
whenever  it  determines  it  can  do  so 
consistently  with  safeguarding  both  the 
classified  nature  of  the  information  and 
its  sources.  The  summary  should  be  as 
detailed  as  possible,  in  order  that  the 
alien  may  have  an  opportimity  to  offer 
opposing  evidence.  A  decision  based  in 
whole  or  in  part  on  such  classified 


information  shall  state  whether  such 
information  is  material  to  the  decision. 

(4)  The  decision  of  an  immigration 
judge  to  grant  or  deny  asylum  or 
withholding  of  removal  shall  be 
communicated  to  the  ahen  and  to  the 
assistant  district  counsel.  An  adverse 
decision  shall  state  why  asylum  or 
withholding  of  removal  was  denied. 

(d)  Application  for  relief  under 
sections  237(a)(1)(H)  and 
237(a)(l)(E)(iii)  of  the  Act.  The 
respondent  may  apply  to  the 
immigration  judge  for  relief  ft'om 
removal  under  sections  237(a)(1)(H)  and 
237(a)(l)(E)(iii)oftheAct. 

(e)  General.  An  application  under  this 
section  shall  be  made  only  during  the 
hearing  and  shall  not  be  held  to 
constitute  a  concession  of  alienage  or 
deportabiUty  in  any  case  in  which  the 
respondent  does  not  admit  his  or  her 
ahenage  or  deportability.  However, 
nothing  in  this  section  shall  prohibit  the 
Service  from  using  information  supplied 
in  an  appUcation  for  asylum  or 
withholding  of  deportation  or  removal 
submitted  to  the  Service  on  or  after 
January  4, 1995,  as  the  basis  for  issuance 
of  a  charging  document  or  to  establish 
ahenage  or  deportability  in  a  case 
referred  to  an  immigration  judge  under 

§  208.14(b)  of  this  chapter.  The  ahen 
shall  have  the  burden  of  establishing 
that  he  or  she  is  ehgible  for  any 
requested  benefit  or  privilege  and  that  it 
should  be  granted  in  the  exercise  of 
discretion.  Nothing  contained  herein  is 
intended  to  foreclose  the  respondent 
from  applying  for  any  benefit  or 
privilege  that  he  or  she  beUeves  himself 
or  herself  eligible  to  receive  in 
proceedings  under  this  part.  Nothing  in 
this  section  is  intended  to  limit  the 
Attorney  General's  authority  to  remove 
an  alien  to  any  country  permitted  by 
section  241(b)  of  the  Act. 

(f)  Fees.  The  ahen  shall  not  be 
required  to  pay  a  fee  on  more  than  one 
appUcation  within  paragraphs  (a)  and 
(c)  of  this  section,  provided  that  the 
minimum  fee  imposed  when  more  than 
one  application  is  made  shall  be 
determined  by  the  cost  of  the 
application  with  the  highest  fee. 

§  240. 1 2    Decision  of  the  immigration 
Judge. 

(a)  Contents.  The  decision  of  the 
immigration  judge  may  be  oral  or 
written.  The  decision  of  the  immigration 
judge  shall  include  a  finding  as  to 
inadmissibihty  or  deportability.  The 
formal  enumeration  of  findings  is  not 
required.  The  decision  shall  also 
contain  reasons  for  granting  or  denying 
the  request.  The  decision  shall  be 
concluded  with  the  order  of  the 
immigration  judge. 


fb)  Sununary  decision. 
Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  in  any  case 
where  inadmissibility  or  deportabiUty  is 
determined  on  the  pleadings  pursuant 
to  §  240.10(b)  and  the  respondent  does 
not  make  an  application  under  §  240.11, 
the  alien  is  statutorily  ineUgible  for 
relief,  or  the  respondent  appUes  for 
voluntary  departure  only  and  the 
immigration  judge  grants  the 
application,  the  immigration  judge  may 
enter  a  summary  decision  or.  if 
voluntary  departure  is  granted,  a 
summary  decision  with  an  alternate 
order  of  removal. 

(c)  Order  of  the  immigration  judge. 
The  order  of  the  immigration  judge  shall 
direct  the  respondent's  removal,  or  the 
termination  of  the  proceedings,  or  such 
other  disposition  of  the  case  as  may  be 
appropriate.  When  removal  is  ordered, 
the  immig  ation  judge  shall  specify  the 
country,  oi  countries  in  the  alternate,  to 
which  respondent's  removal  shall  be 
directed.  The  immigration  judge  is 
authorized  to  issue  orders  in  the 
alternative  or  in  combination  as  he  or 
she  may  dt  em  necessary. 

§240.13    Notice  of  decision. 

(a)  Written  decision.  A  written 
decision  shall  be  served  upon  the 
responden  and  the  service  counsel, 
together  with  the  notice  referred  to  in 
§  3.3  of  thib  chapter.  Service  by  mail  is 
complete  upon  mailing. 

(b)  Oral  decision.  An  oral  decision 
shall  be  stated  by  the  inumgration  judge 
in  the  pre?  nee  of  the  respondent  and 
the  service  counsel,  if  any.  at  the 
conclusion  of  the  hearing.  A  copy  of  the 
summan,  written  order  shall  be 
furnished  at  the  request  of  the 
respondent  or  the  service  counsel. 

(c)  Summary  decision.  When  the 
immigration  judge  renders  a  summary' 
decision  as  provided  in  §  240.12(b).  he 
or  she  shall  serve  a  copy  thereof  upon 
the  respondent  at  the  conclusion  of  the 
hearing. 

(d)  Decision  to  remove.  If  the 
immigration  judge  decides  that  the 
respondent  is  removable  and  orders  the 
respondent  tc  be  removed,  the 
immigration  judge  shall  advise  the 
respondent  of  such  decision,  and  of  the 
consequen    ;s  for  failure  to  depart  under 
the  order  oi  removal,  including  civil  and 
criminal  penalties  described  at  sections 
274D  and  243  of  the  Act.  Unless  appeal 
from  the  decision  is  waived,  the 
respondent  shall  be  furnished  with 
Form  EOrR-26.  Notice  of  Appeal,  and 
advised  of  the  provisions  of  §240.15. 
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§  240. 1 4    Rnaltty  of  order. 

The  order  of  the  immigration  judge 
shall  become  final  in  accordance  with 
§3.39  of  this  chapter. 

§240.15    AppMis. 

Pursuant  to  8  CFR  part  3.  an  appeal 
shall  lie  from  a  decision  of  an 
immigration  judge  to  the  Board  of 
Immigration  Appeals,  except  that  no 
appeal  shall  lie  from  an  order  of 
removal  entered  in  absentia.  The 
procedures  regarding  the  filing  of  a 
Form  EOIR  26,  Notice  of  Appeal,  fees, 
and  briefs  are  set  forth  in  §§3.3,  3.31, 
and  3.38  of  this  chapter.  An  appeal  shall 
be  tiled  within  30  calendar  days  after 
the  mailing  of  a  written  decision,  the 
stating  of  an  oral  decision,  or  the  service 
of  a  summary  decision.  The  filing  date 
is  defined  as  the  date  of  receipt  of  the 
Notice  of  Appeal  by  the  Board  of 
Immigration  Appeals.  The  reasons  for 
the  appeal  shall  be  stated  in  the  Notice 
of  Appeal  in  accordance  with  the 
provisions  of  §  3.3(b)  of  this  chapter, 
Failure  to  do  so  may  constitute  a  ground 
for  dismissal  of  the  appeal  by  the  Board 
pursuant  to  §  3.1(d)(l-a)  of  this  chapter 

S  240. 1 6    Application  of  new  procedures  or 
termination  of  proceedings  In  old 
proceedings  pursuant  to  section  309(c)  of 
Pub.  L  104-208. 

The  Attorney  General  shall  have  the 
sole  discretion  to  apply  the  provisions 
of  section  309(c)  of  Pub.  L.  104-208. 
which  provides  for  the  application  of 
new  removal  procedures  to  certain  cases 
in  exclusion  or  deportation  proceedings 
and  for  the  termination  of  certain  cases 
in  exclusion  or  deportation  proceedings 
and  initiation  of  new  removal 
proceedings.  The  Attorney  General's 
application  of  the  provisions  of  section 
309(c)  shall  become  effective  upon 
pubhcation  of  a  notice  in  the  Federal 
Register.  However,  if  the  Attorney 
General  determines,  in  the  exercise  of 
discretion,  that  the  delay  caused  by 
publication  would  adversely  affect  the 
interests  of  the  United  States  or  the 
effective  enforcement  of  the 
immigration  laws,  the  Attorney 
General's  appUcation  shall  become 
effective  immediately  upon  issuance, 
and  shall  be  published  in  the  Federal 
Register  as  soon  as  practicable 
thereafter. 

H24ai7-240.19    [Reserved] 
Subpart  B — Cancellation  of  Removal 

§  240.20    Cancellation  of  removal  and 
adiustment  of  status  under  section  240A  of 
the  Act 

(a)  Jurisdiction.  An  application  for  the 
exercise  of  discretion  under  section 
240A  of  the  Act  shall  be  submitted  on 


Form  EOIR-42,  Application  for 
Cancellation  of  Removal,  to  the 
Immigration  Court  having 
administrative  control  over  the  Record 
of  Proceeding  of  the  underlying  removal 
proceeding  under  section  240  of  the  Act. 

(b)  Filing  the  application.  The 
application  may  be  filed  only  with  the 
immigration  Court  after  jurisdiction  has 
vested  pursuant  to  §  3.14  of  this  chapter. 

§§240.21-240.24    [Reserved] 

Subpart  C — Voluntary  Departure 

§  240.25    Voluntary  departure— authority  of 
the  Service. 

(a)  Authorized  officers.  The  authority 
contained  in  section  240B(a)  of  the  Act 
to  permit  aliens  to  depart  voluntarily 
from  the  United  States  may  be  exercised 
in  lieu  of  being  subject  to  proceedings 
under  section  240  of  the  Act  or  prior  to 
the  completion  of  such  proceedings  by 
district  directors,  assistant  district 
directors  for  investigations,  assistant 
district  directors  for  examinations, 
officers  in  charge,  chief  patrol  agents, 
service  center  directors,  and  assistant 
center  directors  for  examinations. 

(b)  Conditions  The  Service  may 
attach  to  the  granting  of  voluntary 
departure  any  conditions  it  deems 
necessary  to  ensure  the  alien's  timely 
departure  from  the  United  .States, 
including  the  posting  of  a  bond, 
continued  detention  pending  departure, 
and  removal  under  safeguards.  The 
alien  shall  be  required  to  present  to  the 
Service,  for  inspection  and 
photocopying,  riis  or  her  passport  or 
other  travel  documentation  sufficient  to 
assure  lawful  entry  into  the  country  to 
which  the  alien  is  departing.  The 
Service  may  hold  the  passport  or 
documentation  for  sufficient  time  to 
investigate  its  authenticity. 

(c)  Periods  of  time.  The  authorized 
officer,  in  his  or  her  discretion,  shall 
specify  the  period  of  time  permitted  for 
voluntan'  departure,  and  may  grant 
extensions  thereof,  except  that  the  total 
period  allowed,  including  any 
extensions,  shall  not  exceed  120  days. 

(d)  Application.  Any  alien  who 
believes  himself  or  herself  to  be  eligible 
for  voluntary  departure  under  this 
section  may  apply  therefor  at  any  office 
of  the  Service  After  the  commencement 
of  removal  proceedings,  the  application 
may  be  communicated  through  the 
Service  attorney  If  the  Service  agrees  to 
voluntary  departure  after  proceedings 
have  commenced,  it  may  either: 

(1 )  Join  in  a  motion  to  terminate  the 
proceedings,  and  if  the  proceedings  are 
terminated,  grant  voluntary'  departure; 
or 


(2)  Join  in  a  motion  asking  the 
immigration  judge  to  permit  voluntary 
departure  in  accordance  with  §240.26. 

(e)  Appeals.  An  appeal  shall  not  lie 
from  a  denial  of  an  application  for 
voluntary  departure  under  this  section, 
but  the  denial  shall  be  without 
prejudice  to  the  alien's  right  to  apply  to 
the  immigration  judge  for  voluntary 
departure  in  accordance  with  §  240.26 
or  for  relief  from  removal  under  any 
provision  of  law. 

(0  Revocation.  If,  subsequent  to  the 
granting  of  an  application  for  voluntary 
departure  under  this  section,  it  is 
ascertained  that  the  application  should 
not  have  been  granted,  that  grant  may  be 
revoked  without  notice  by  any  officer 
authorized  to  grant  voluntary  departure 
under  §  240.23(a). 

§  240.26    Voluntary  departure — authority  of 
the  ExecutWe  Office  for  Immigration 
Review. 

(a)  Eligibility:  general.  An  aUen 
previously  granted  voluntary  departure 
under  section  240B  of  the  Act,  including 
by  the  Service  under  §  240.25,  and  who 
fails  to  depart  voluntarily  within  the 
time  specified,  shall  thereafter  be 
ineligible,  for  a  period  often  years,  for 
voluntary  departure  or  for  relief  under 
sections  240 A.  245,  248,  and  249  of  the 
Act. 

(b)  Prior  to  completion  of  removal 
proceedings  (1)  Grant  by  the 
immigration  judge,  (i)  An  alien  may  be 
granted  voluntary  departure  bv  an 
immigration  judge  pursuant  to  section 
240B(a)  of  the  Act  only  if  the  alien: 

(A)  Makes  such  request  prior  to  or  at 
a  master  calendar  hearing; 

(B)  Makes  no  additional  request  for 
relief  (or  it  such  requests  have  been 
made,  such  requests  are  withdrawn 
prior  to  any  grant  of  voluntary  departure 
pursuant  to  this  section); 

(C)  Concedes  removability;  and 

(D)  Waives  appeal  of  all  issues. 

(ii)  The  judge  may  not  grant  voluntary 
departure  under  section  240B(a)  of  the 
Act  beyond  30  days  after  the  case  has 
been  calendared  for  a  merits  hearing, 
except  pursuant  to  a  stipulation  under 
paragraph  (b)(2)  of  this  section. 

(2)  Stipulation.  At  any  Ume  prior  to 
the  completion  of  removal  proceedings, 
the  Service  attorney  may  stipulate  to  a 
grant  of  voluntary  departure  under 
section  240B(a)  of  the  Act. 

(3)  Conditions,  (i)  The  judge  may 
impose  such  conditions  as  he  or  she 
deems  necessarj'  to  ensure  the  ahen's 
timely  departure  from  the  United  States, 
including  the  posting  of  a  voluntary 
departure  bond  to  be  canceled  upon 
proof  that  the  alien  has  departed  the 
United  States  within  the  time  specified. 
The  alien  shall  be  required  to  present  to 
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the  Service,  for  inspection  and 
photocopying,  his  or  her  passport  or 
other  travel  documentation  sufficient  to 
assure  lawful  entry  into  the  country  to 
which  the  alien  is  departing,  unless: 

(A)  A  travel  document  is  not 
necessary  to  retiun  to  his  or  her  native 
country  or  to  which  country  the  alien  is 
departing;  or 

(B)  The  document  is  already  in  the 
possession  of  the  Service. 

(ii)  The  Service  may  hold  the  passport 
or  documentation  for  sufficient  time  to 
investigate  its  authenticity.  If  such 
documentation  is  not  immediately 
available  to  the  alien,  but  the 
immigration  judge  is  satisfied  that  the 
alien  is  making  diligent  efforts  to  secure 
it,  voluntary  departure  may  be  granted 
for  a  period  not  to  exceed  120  days, 
subject  to  the  condition  that  the  alien 
within  60  days  must  secure  such 
documentation  and  present  it  to  the 
Service.  The  Service  in  its  discretion 
may  extend  the  period  within  which  the 
alien  must  provide  such  documentation. 
If  the  documentation  is  not  presented 
within  the  60-day  period  or  any 
extension  thereof,  the  voluntary 
departure  order  shall  vacate 
automatically  and  the  alternate  order  of 
deportadon  will  take  effect,  as  if  in 
effect  on  the  date  of  issuance  of  the 
immigration  judge  order. 

(c)  At  the  conclusion  of  the  removal 
proceedings.  (1)  Required  findings.  An 
immigration  judge  may  grant  voluntary 
departure  at  the  conclusion  of  the 
removal  proceedings  under  section 
240B(b)  of  the  Act,  if  he  or  she  finds 
that: 

(i)  The  alien  has  been  physically 
present  in  the  United  States  for  period 
of  at  least  one  year  preceding  the  date 
the  Notice  to  Appear  was  served  under 
section  239(a)  of  the  Act; 

(ii)  the  alien  is,  and  has  been,  a  person 
of  good  moral  character  for  at  least  five 
years  immediately  preceding  the 
application; 

(iii)  the  alien  is  not  deportable  under 
section  237(a)(2)(A)(iii)  or  237(a)(4)  of 
the  Act;  and 

(iv)  the  alien  has  established  by  clear 
and  convincing  evidence  that  the  alien 
has  the  means  to  depart  the  United 
States  and  has  the  intention  to  do  so. 

(2)  Travel  documentation.  Except  as 
otherwise  provided  in  paragraph  (b)(3) 
of  this  section,  the  clear  and  convincing 
evidence  of  the  means  to  depart  shall 
include  in  all  cases  presentation  by  the 
alien  of  a  {)assport  or  other  travel 
documentation  sufficient  to  assure 
lawful  entry  into  the  country  to  which 
the  alien  is  departing.  The  Service  shall 
have  full  opportunity  to  inspect  and 
photocopy  the  dooimentation,  and  to 


challenge  its  authenticity  or  sufficiency 
before  voluntary  departure  is  granted. 

(3)  Conditions.  The  judge  may  impose 
such  conditions  as  he  or  she  deems 
necessary  to  ensure  the  alien's  timely 
departure  from  the  United  States.  In  all 
cases  under  section  240B(b)  of  the  Act, 
the  alien  shall  be  required  to  post  a 
voluntary  departure  bond,  in  an  amount 
necessary  to  ensure  that  the  alien 
departs  within  the  time  speciBed.  but  in 
no  case  less  than  $500.  The  voluntary 
departure  bond  shall  be  posted  with  the 
district  director  within  5  business  days 
of  the  immigration  judge's  order 
granting  voluntary  departure,  and  the 
district  director  may,  at  his  or  her 
discretion,  hold  the  alien  in  custody 
until  the  bond  is  posted.  If  the  bond  is 
not  posted  within  5  business  days,  the 
voluntary  departure  order  shall  vacate 
automatically  and  the  alternate  order  of 
removal  will  take  effect  on  the  following 
day.  In  order  for  the  bond  to  be 
canceled,  the  alien  must  provide  proof 
of  departure  to  the  district  director. 

(d)  Alternate  order  of  removal.  Upon 
granting  a  request  made  for  voluntary 
departure  either  prior  to  the  completion 
of  proceedings  or  at  the  conclusion  of 
proceedings,  the  immigration  judge 
shall  also  enter  an  alternate  order  or 
removal. 

(e)  Periods  of  time.  If  voluntary 
departure  is  granted  prior  to  the 
completion  of  removal  proceedings,  the 
immigration  judge  may  grant  a  period 
not  to  exceed  120  days.  If  voluntary 
departure  is  granted  at  the  conclusion  of 
proceedings,  the  immigration  judge  may 
grant  a  period  not  to  exceed  60  days. 

(f)  Extension  of  time  to  depart. 
Authority  to  extend  the  time  within 
which  to  depart  voluntarily  specified 
initially  by  an  immigration  judge  or  the 
Board  is  within  the  sole  jurisdiction  of 
the  district  director.  An  immigration 
judge  or  the  Board  may  reinstate 
voluntary  departure  in  a  removal 
proceeding  that  has  been  reopened  for  a 
purpose  other  than  solely  making  an 
appUcation  for  voluntary  departure  if 
reopening  was  granted  prior  to  the 
expiration  of  the  original  period  of 
voluntary  departure.  In  no  event  can  the 
total  period  of  time,  including  any 
extension,  exceed  120  days  or  60  days 
as  set  forth  in  section  240B  of  the  Act. 

(g)  Administrative  Appeals.  (1)  Gmnts 
of  requests  made  prior  to  the  completion 
of  the  section  240  removal  proceeding. 
A  Service  appeal  of  a  grant  of  voluntary 
departure  prior  to  the  completion  of 
section  240  removal  proceedings  shall 
be  limited  to  the  issue  of  whether  the 
alien  merits  the  grant  of  voluntary 
departiu^  as  a  matter  of  discretion.  Such 
an  appeal  shall  not  challenge  the 


number  of  days  of  voluntary  departiire 
granted. 

(2)  At  the  conclusion  of  the  section 
240  removal  proceeding.  An  appeal  of  a 
grant  or  den.al  of  voluntary  departure  at 
the  conclusion  of  the  section  240 
removal  proceeding  shall  be  limited  to 
the  issues  of  whether  the  alien  is 
eligible  for  a  grant  of  voluntary 
departure  under  the  Act  and  this 
chapter  and  whether  the  alien  merits  a 
grant  of  voluntary  departure  as  a  matter 
of  discretion.  Such  an  apf>eal  shall  not 
challenge  the  number  of  days  of 
voluntary  departure  granted. 

fh)  Remstatement  of  voluntary 
departure.  An  immigration  judge  or  the 
Board  may  reinstate  voluntary  departure 
in  a  removal  proceeding  that  has  been 
reopened  for  a  purpose  other  than  solely 
making  application  for  voluntary 
departure,  if  reopening  was  granted 
prior  to  the  expiration  of  the  original 
period  of  voluntary  departure.  In  no 
event  can  the  total  penod  of  time, 
including  any  extension,  exceed  120 
days  or  60  days  as  set  forth  in  section 
240B  of  the  Act  and  paragraph  (a)  of  this 
section. 

§$240.27-240^    [Reserved] 

Subpart  D — Exclusion  of  Aliens  (for 
Hearings  Commenced  Prior  to  April  1, 
1997) 

$  240.30    Proceedings  prior  to  Aprill ,  1 997. 

Subpart  D  of  8  CFR  part  240  applies 
to  exclusion  proceedings  commenced 
prior  to  April  1.  1997,  pursuant  to  the 
former  section  236  of  the  Act.  All 
references  to  the  Act  contained  in  this 
subpart  are  references  to  the  Act  in 
effect  prior  to  April  1,  1997. 

§  240.31    Authortty  of  immigration  judges. 

In  determining  cases  referred  for 
further  inquiry  as  provided  in  section 

235  of  the  Act,  inmiigration  judges  shall 
have  the  powers  and  authority  conferred 
upon  them  by  the  Act  and  this  chapter 
Subject  to  any  specific  limitation 
prescribed  by  the  Act  and  this  chapter, 
immigration  judges  shall  also  exercise 
the  discretion  and  authority  conferred 
upon  the  Attorney  General  by  the  Act  as 
is  appropriate  and  necessary  for  the 
disposition  of  such  cases. 

$240.32    Hearing. 

(a)  Opening.  Exclusion  hearings  shall 
be  closed  to  the  public,  unless  the  alien 
at  his  or  her  own  instance  requests  that 
the  public,  includmg  the  press,  be 
permitted  to  attend;  in  that  event,  the 
hearing  shall  be  open,  provided  that  the 
alien  states  for  the  record  that  he  or  she 
is  waiving  the  requirement  in  section 

236  of  the  Act  that  the  inquiry  shall  be 
kept  separate  and  apart  from  the  pubUc 
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When  the  hearing  is  to  be  open, 
depending  upon  physical  facilities, 
reasonable  limitation  may  be  placed 
upon  the  number  in  attendance  at  any 
one  time,  with  priority  being  given  to 
the  press  over  the  general  public.  The 
immigration  judge  shall  ascertain 
whether  the  applicant  for  admission  is 
the  person  to  whom  Form  1-122  was 
previously  delivered  by  the  examining 
immigration  officer  as  provided  in  8 
CFR  part  235;  enter  a  copy  of  such  form 
in  evidence  as  an  exhibit  in  the  case; 
inform  the  applicant  of  the  nature  and 
purpose  of  the  hearing;  advise  him  or 
her  of  the  privilege  of  being  represented 
by  an  attorney  of  his  or  her  own  choice 
at  no  expense  to  the  Government,  and 
of  the  availability  of  free  legal  services 
programs  qualified  under  8  CFR  part  3 
and  organizations  recognized  pursuant 
to  §  292.2  of  this  chapter  located  in  the 
district  where  his  or  her  exclusion 
hearing  is  to  be  held;  and  shall  ascertain 
that  the  applicant  has  received  a  list  of 
such  programs;  and  request  him  or  her 
to  ascertain  then  and  there  whether  he 
or  she  desires  representation;  advise 
him  or  her  that  he  or  she  will  have  a 
reasonable  opportunity  to  present 
evidence  in  his  or  her  own  behalf,  to 
examine  and  object  to  evidence  against 
him  or  her.  and  to  cross-examine 
witnesses  presented  by  the  Government; 
and  place  the  applicant  under  oath. 

fb)  Procedure.  The  immigration  judge 
shall  receive  and  adduce  material  and 
relevant  evidence,  rule  upon  objections, 
and  otherwise  regulate  the  course  of  the 
hearing. 

(c)  Attorney  for  the  Service.  The 
Service  shall  assign  an  attorney  to  each 
case  in  which  an  applicant's  nationality 
is  in  issue  and  may  assign  an  attorney 
to  any  case  in  which  such  assignment  is 
deemed  necessary  or  advemtageous.  The 
duties  of  the  Service  attorney  include, 
but  are  not  hmited  to,  the  presentation 
of  evidence  and  the  interrogation, 
examination,  and  cross-examination  of 
the  applicant  and  other  witnesses. 
Nothing  contained  herein  diminishes 
the  authority  of  an  immigration  judge  to 
conduct  proceedings  under  this  part. 

(d)  Depositions.  The  procedures 
specified  in  §  240.48(e)  shall  apply. 

(e)  Record.  The  hearing  before  the 
immigration  judge,  including  the 
testimony,  exhibits,  applications, 
proffers,  and  requests,  the  immigration 
judge's  decision,  and  all  written  orders, 
motions,  appeals,  and  other  papers  filed 
in  the  proceeding  shall  constitute  the 
record  in  the  case.  The  hearing  shall  be 
recorded  verbatim  except  for  statements 
made  off  the  record  with  the  permission 
of  the  immigration  judge. 


§  240.33    Applications  for  asylum  or 
withholding  of  deportation. 

(a)  If  the  alien  expresses  fear  of 
persecution  or  harm  upon  return  to  his 
or  her  coimtry  of  origin  or  to  a  country 
to  which  the  alien  may  be  deported  after 
a  determination  of  excludability  fi"om 
the  United  States  pursuant  to  this 
subpart,  and  the  alien  has  not  been 
referred  to  the  immigration  judge  by  an 
asylum  officer  in  accordance  with 

§  208. 1 4(b)  of  this  chapter,  the 
immigration  judge  shall: 

(1)  Advise  the  alien  that  he  may  apply 
for  asylum  in  the  United  States  or 
withholding  of  deportation  to  that  other 
country;  and 

(2)  Make  available  the  appropriate 
application  forms. 

(b)  An  application  for  asylum  or 
withholding  of  deportation  must  be 
filed  with  the  Immigration  Court, 
pursuant  to  §  208.4(c)  of  this  chapter. 
Upon  receipt  of  an  application  that  has 
not  been  referred  by  an  asylum  officer, 
the  Immigration  Court  shall  forward  a 
copy  to  the  Department  of  State 
pursuant  to  §  208. 1 1  of  this  chapter  and 
shall  calendar  the  case  for  a  hearing. 
The  reply,  if  any,  fi-om  the  Department 
of  State,  unless  classified  under  the 
applicable  Executive  Order,  shall  be 
given  to  both  the  appHcant  and  to  the 
trial  attorney  representing  the 
goverrmient. 

(c)  Applications  for  asylum  or 
withholding  of  deportation  so  filed  will 
be  decided  by  the  immigration  judge 
pursuant  to  the  requirements  and 
standards  established  in  8  CFR  part  208 
after  an  evidentiary  hearing  that  is 
necessary  to  resolve  material  factual 
issues  in  dispute.  An  evidentiary 
hearing  e.xtending  beyond  issues  related 
to  the  basis  for  a  mandatory  denial  of 
the  apphcation  pursuant  to  §  208.13(c) 
of  this  chapter  is  not  necessary  once  the 
immigration  judge  has  determined  that 
such  denial  is  required. 

(1)  Evidentiary  hearings  on 
applications  for  asylum  or  withholding 
of  deportation  will  be  closed  to  the 
public  unless  the  applicant  expressly 
requests  that  it  be  open  pursuant  to 

§  236.3  of  this  chapter. 

(2)  Nothing  in  this  section  is  intended 
to  limit  the  authority  of  the  immigration 
judge  properly  to  control  the  scope  of 
any  evidentiary  hearing. 

(3)  During  the  exclusion  hearing,  the 
applicant  shall  be  examined  under  oath 
on  his  or  her  application  and  may 
present  evidence  and  witnesses  on  his 
or  her  own  behalf.  The  applicant  has  the 
burden  of  establishing  that  he  or  she  is 

a  refugee  as  defined  in  section 
101(a)(42)of  the  Act  pursuant  to  the 
standard  set  forth  in  §  208.13  of  this 
chapter. 


(4)  The  trial  attorney  for  the 
government  may  call  witnesses  and 
present  evidence  for  the  record, 
including  information  classified  under 
the  applicable  Executive  Order, 
provided  the  immigration  judge  or  the 
Board  has  determined  that  such 
information  is  relevant  to  the  hearing. 
The  applicant  shall  be  informed  when 
the  immigration  judge  receives  such 
classified  information.  The  agency  that 
provides  the  classified  information  to 
the  immigration  judge  may  provide  an 
unclassified  summary  of  the 
information  for  release  to  the  applicant 
whenever  it  determines  it  can  do  so 
consistently  with  safeguarding  both  the 
classified  nature  of  the  information  and 
its  source.  The  summary  should  be  as 
detailed  as  possible,  in  order  that  the 
applicant  may  have  an  opportunity  to 
offer  opposing  evidence.  A  decision 
based  in  whole  or  in  part  on  such 
classified  information  shall  state  that 
such  information  is  material  to  the 
decision. 

(d)  The  decision  of  an  immigration 
judge  to  grant  or  deny  asylum  or 
withholding  of  deportation  shall  be 
commujiicated  to  the  applicant  and  to 
the  trial  attorney  for  the  government.  An 
adverse  decision  will  state  why  asylum 
or  withholding  of  deportation  was 
denied. 

§  240.34    Renewal  of  application  for 
adjustment  of  status  under  section  245  of 
the  Act 

An  adjustment  application  by  an  alien 
paroled  under  section  212(d)(5)  of  the 
Act,  which  has  been  denied  by  the 
district  director,  may  be  renewed  in 
exclusion  proceedings  under  section 
236  of  the  Act  (as  in  effect  prior  to  April 
1, 1997)  before  an  immigration  judge 
under  the  following  two  conditions: 
first,  the  denied  application  must  have 
been  properly  filed  subsequent  to  the 
applicant's  earlier  inspection  and 
admission  to  the  United  States;  and 
second,  the  applicant's  later  absence 
from  and  return  to  the  United  States 
must  have  been  under  the  terms  of  an 
advance  parole  authorization  on  Form 
1-512  granted  to  p)ennit  the  applicant's 
absence  and  return  to  pursue  the 
previously  filed  adjustment  apphcation. 

§  240.35    Decision  of  the  immigration 
judge;  notice  to  ttie  applicant 

(a)  Decision.  The  immigration  judge 
shall  inform  the  apphcant  of  his  or  her 
decision  in  accordance  with  §  3.37  of 
this  chapter. 

(b)  Advice  to  alien  ordered  excluded. 
An  alien  ordered  excluded  shall  be 
furnished  with  Form  1-296,  Notice  to 
Ahen  Ordered  Excluded  by  Immigration 
Judge,  at  the  time  of  an  oral  decision  by 
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the  immigration  judge  or  upon  service 
of  a  written  decision. 

(c)  Holders  of  refugee  travel 
documents.  Aliens  who  are  holders  of 
valid  unexpired  refugee  travel 
documents  may  be  ordered  excluded 
only  if  they  are  found  to  be  inadmissible 
under  section  212(a)(2),  212(a)(3),  or 
212(a)(6)(E)  of  the  Act.  and  it  is 
determined  that  on  the  basis  of  the  acts 
for  which  they  are  inadmissible  there 
are  compelling  reasons  of  national 
security  or  public  order  for  their 
exclusion.  If  the  immigration  judge 
finds  that  the  ahen  is  inadmissible  but 
determines  that  there  are  no  compelling 
reasons  of  national  security  or  public 
order  for  exclusion,  the  immigration 
judge  shall  remand  the  case  to  the 
district  director  for  parole. 

§  240.36    Finality  of  order. 

The  decision  of  the  immigration  judge 
shall  become  final  in  accordance  with 
§3.37  of  this  chapter. 

§240.37    Appeals. 

Except  for  temporary  exclusions 
under  section  235(c)  of  the  Act,  an 
appeal  from  a  decision  of  an 
Immigration  Judge  under  this  part  may 
be  taken  by  either  party  pursuant  to 
§3.38  of  this  chapter.  ' 

§  240.38    Fingerprinting  of  excluded  aliens. 

Every  alien  14  years  of  age  or  older 
who  is  excluded  from  admission  to  the 
United  States  by  an  immigration  judge 
shall  be  fingerprinted,  unless  during  the 
preceding  year  he  or  she  has  been 
fingerprinted  at  an  American  consular 
office. 

§  240.39    Reopening  or  reconsideration. 

Except  as  otherwise  provided  in  this 
section,  a  motion  to  reopen  or 
reconsider  shall  be  subject  to  the 
requirements  of  §  103.5  of  this  chapter. 
The  immigration  judge  may  upon  his  or 
her  own  motion,  or  upon  motion  of  the 
trial  attorney  or  the  respondent,  reopen 
or  reconsider  any  case  in  which  he  or 
she  had  made  a  decision,  unless 
jurisdiction  in  the  case  is  vested  in  the 
Board  of  Immigration  Appeals  under  8 
CFR  part  3.  An  order  by  the  immigration 
judge  granting  a  motion  to  reopen  may 
be  made  on  Form  1-328.  A  motion  to 
reopen  will  not  be  granted  unless  the 
immigration  judge  is  satisfied  that 
evidence  sought  to  be  on^ered  is  material 
and  was  not  available  and  could  not 
have  been  discovered  or  presented  at 
the  hearing;  nor  will  any  motion  to 
reopen  for  the  purpose  of  providing  the 
respondent  with  an  opportunity  to  make 
an  application  under  §  242.17  of  this 
chapter  be  granted  if  respondent's  right 
to  make  such  application  were  fully 


explained  to  him  or  her  by  the 
immigration  judge  and  he  or  she  was 
afforded  an  opportunity  to  do  so  at  the 
hearing,  unless  circumstances  have 
arisen  thereafter  on  the  basis  of  which 
the  request  is  being  made.  The  filing  of 
a  motion  under  this  section  with  an 
immigration- judge  shall  not  serve  to  stay 
the  execution  of  an  outstanding 
decision;  execution  shall  proceed  unless 
the  immigration  judge  who  has 
jurisdiction  over  the  motion  specifically 
grants  a  stay  of  deportation.  The 
immigration  judge  may  stay  deportation 
pending  his  or  her  determination  of  the 
motion  and  also  pending  the  taking  and 
disposition  of  an  appeal  from  such 
determination. 

Subpart  E— Proceedings  To  Determine 
Deportability  of  Aliens  in  ttie  United 
States:  Hearing  and  Appeal  (for 
Proceedings  Commenced  Prior  to  April 
1, 1997) 

§  240.40    Proceedings  commenced  prior  to 
April  1,  1997. 

Subpart  E  of  8  CFR  part  240  applies 
only  to  deportation  proceedings 
commenced  prior  to  April  1.  1997.  All 
references  to  the  Act  contained  in  this 
subpart  pertain  to  the  Act  as  in  effect 
prior  to  April  1,  1997. 

§  240.41    immigration  Judges. 

(a)  Authority.  In  any  proceeding 
conducted  under  this  part  the 
immigration  judge  shall  have  the 
authority  to  determine  deportability  and 
to  make  decisions,  including  orders  of 
deportation,  as  provided  by  section 
242(b)  and  242B  of  the  Act;  to  reinstate 
orders  of  deportation  as  provided  by 
section  242(f)  of  the  Act;  to  determine 
applications  under  sections  208,  212(k). 
241(a)(l)(E)(iii),  241(a)(1)(H).  244.  245. 
and  249  of  the  Act;  to  determine  the 
country  to  v/hich  an  alien's  deportation 
will  be  directed  in  accordance  with 
section  243(a)  of  the  Act;  to  order 
temporary  withholding  of  deportation 
pursuant  to  section  243(h)  of  the  Act; 
and  to  take  any  other  action  consistent 
with  applicable  law  and  regulations  as 
may  be  appropriate.  An  immigration 
judge  may  certify  his  or  her  decision  in 
any  case  to  the  Board  of  Immigration 
Appeals  when  it  involves  an  unusually 
complex  or  novel  question  of  law  or 
fact.  Nothing  contained  in  this  part  shall 
be  construed  to  diminish  the  authority 
conferred  on  inunigration  judges  under 
section  103  of  the  Act. 

(b)  Withdmwal  and  substitution  of 
immigration  judges.  The  immigration 
judge  assigned  to  conduct  the  hearing 
shall  at  any  time  withdraw  if  he  deems 
himself  disqualified.  If  an  immigration 
judge  becomes  unavailable  to  complete 


his  or  her  duties  within  a  reasonable 
time,  or  if  at  any  time  the  respondent 
consents  to  a  substitution,  another 
immigration  judge  may  be  assigned  to 
complete  the  case.  The  new  immigration 
judge  shall  familiarize  himself  or  herself 
with  the  record  in  the  case  and  shall 
state  for  the  record  that  he  has  done  so. 

§  240.42    Representation  by  counsel. 

The  respondent  may  be  represented  at 
the  hearing  by  an  attorney  or  other 
representative  qualified  under  8  CFR 
part  292. 

§  240.43    incompetent  respondents. 

When  it  is  impracticable  for  the 
respondent  to  be  present  at  the  hearing 
because  of  mental  incompetency,  the 
guardian,  near  relative,  or  friend  who 
was  served  with  a  copy  of  the  order  to 
show  cause  shall  be  permitted  to  appear 
on  behalf  of  the  respondent.  If  such  a 
person  cannot  reasonably  be  found  or 
fails  or  refuses  to  appear,  the  custodian 
of  the  respondent  shall  be  requested  to 
appear  on  behalf  of  the  respondent. 

§  240.44    Interpreter. 

Any  person  acting  as  interpreter  in  a 
hearing  before  an  immigration  judge 
under  this  part  shall  be  sworn  to 
interpret  and  translate  accurately, 
unless  the  interpreter  is  an  employee  of 
the  United  States  Goverrunent,  in  which 
event  no  such  oath  shall  be  required 

§  240.45    Postponement  ami  adioumment 
of  hearing. 

After  the  commencement  of  the 
hearing,  the  immigration  judge  may 
grant  a  reasonable  adjournment  either  at 
his  or  her  own  instance  or,  for  good 
cause  showTi.  upon  application  by  the 
respondent  or  the  Ser\'ice. 

§240.46    Evidence. 

(a)  Sufficiency.  A  determination  of 
deportability  shall  not  be  valid  unless  it 
is  found  by  clear,  unequivocal,  and 
convincing  evidence  that  the  facts 
alleged  as  grounds  for  deportation  are 
true. 

(b)  Use  of  prior  statements.  The 
immigration  judge  may  receive  in 
evidence  any  oral  or  written  statement 
that  is  material  and  relevant  to  any  issue 
in  the  case  pre  iously  made  by  the 
respondent  or  any  other  person  during 
any  investigation,  examination,  hearing, 
or  trial. 

(c)  Testimony.  Testimony  of  witnesses 
appearing  at  the  hearing  shall  be  under 
oath  or  affirmation  administered  by  the 
immigration  judge. 

(d)  Depositions.  The  immigration 
judge  may  order  the  taking  of 
depositions  pursuant  to  §  3.35  of  this 
chapter. 
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§  240.47    Contents  of  record. 

The  hearing  before  the  immigration 
judge,  including  the  testimony,  exhibits, 
applications,  proffers,  and  requests,  the 
immigration  judge's  decision,  and  ail 
written  orders,  motions,  appeals,  briefs, 
and  other  papers  filed  in  the 
proceedings  shall  constitute  the  record 
in  the  case.  The  hearing  shall  be 
recorded  verbatim  except  for  statements 
made  off  the  record  with  the  permission 
of  the  immigration  judge.  In  his  or  her 
discretion,  the  immigration  judge  may 
exclude  from  the  record  any  arguments 
made  in  connection  with  motions, 
applications,  requests,  or  objections,  but 
in  such  event  the  person  affected  may 
submit  a  brief. 

§240.48    Healing. 

(a)  Opening.  The  immigration  judge 
shall  advise  the  respondent  of  his  or  her 
right  to  representation,  at  no  expense  to 
the  Govenunent.  by  counsel  of  his  or 
her  own  choice  authorized  to  practice  in 
the  proceedings  and  require  him  or  her 
to  state  then  and  there  whether  he 
desires  representations;  advise  the 
respondent  of  the  availability  of  free 
legal  services  programs  qualified  under 
8  CFR  part  3  and  organizations 
recognized  pursuant  to  §  292.2  of  this 
chapter,  located  in  the  district  where  the 
deportation  hearing  is  being  held; 
ascertain  that  the  respondent  has 
received  a  Ust  of  such  programs,  and  a 
copy  of  Form  1-618,  Written  Notice  of 
Appeal  Rights;  advise  the  respondent 
that  he  or  she  will  have  a  reasonable 
opportunity  to  examine  and  object  to 
the  evidence  against  him,  to  present 
evidence  in  his  or  her  own  behalf  and 
to  cross-examine  witnesses  presented  bv 
the  Government;  place  the  respondent 
under  oath;  read  the  factual  allegations 
and  the  charges  in  the  order  to  show 
cause  to  the  respondent  and  explain 
them  in  nontechnical  language,  and 
enter  the  order  to  show  cause  as  an 
exhibit  in  the  record.  Deportation 
hearings  shall  be  open  to  the  public, 
except  that  the  immigration  judge  may, 
in  his  or  her  discretion  and  for  the 
purpose  of  protecting  witnesses, 
respondents,  or  the  public  interest, 
direct  that  the  general  public  or 
particular  individuals  shall  be  excluded 
from  the  hearing  in  any  specific  case. 
Depending  upon  physical  facilities, 
reasonable  limitation  may  be  placed 
upon  the  number  in  attendance  at  any 
one  time,  with  priority  being  given  to 
the  press  over  the  general  public. 

[bj  Pleading  by  respondent.  The 
immigration  judge  shall  require  the 
respondent  to  plead  to  the  order  to  show 
cause  by  stating  whether  he  or  she 
admits  or  denies  the  factual  allegations 
and  his  or  her  reportability  under  the 


charges  contained  therein.  If  the 
respondent  admits  the  factual 
allegations  and  admits  his  or  her 
deportability  under  the  charges  and  the 
immigration  judge  is  satisfied  that  no 
issues  of  law  or  fact  remain,  the 
immigration  judge  may  determine  that 
deportability  as  charged  has  been 
established  by  the  admissions  of  the 
respondent.  The  immigration  judge 
shall  not  accept  an  admission  of 
deportability  from  an  unrepresented 
respondent  who  is  incompetent  or 
under  age  16  and  is  not  accompanied  by 
a  guardian,  relative,  or  friend;  nor  from 
an  officer  of  an  institution  in  which  a 
respondent  is  an  inmate  or  patient. 
When,  pursuant  to  this  paragraph,  the 
immigration  judge  may  not  accept  an 
admission  of  deportability,  he  or  she 
shall  direct  a  hearing  on  the  issues. 

(c)  Issues  of  deportability  When 
deportability  is  not  determined  under 
the  provisions  of  paragraph  (b)  of  this 
section,  the  immigration  judge  shall 
request  the  assignment  of  a  trial 
attorney,  and  shall  receive  evidence  as 
to  any  unresolved  issues,  except  that  no 
further  evidence  need  be  received  as  to 
any  facts  admitted  during  the  pleading. 
The  respondent  shall  provide  a  court 
certified  copy  of  a  Judicial 
Recommendation  Against  Deportation 
(JRAD)  to  the  special  inquiry  officer 
when  such  recommendation  will  be  the 
basis  of  denying  any  charge(s)  brought 
by  the  Service  in  the  proceedings 
against  the  respondent.  No  JRAD  is 
effective  against  a  charge  of 
deportability  under  section  241(a)(ll)  of 
the  .\ct  or  if  the  JRAD  was  granted  on 

or  after  November  29,  1990. 

(d)  Additional  charges.  The  Service 
may  at  any  time  during  a  hearing  lodge 
additional  charges  of  deportability, 
including  factual  allegations,  against  the 
respondent.  Copies  of  the  additional 
factual  allegations  and  charges  shall  be 
submitted  in  writing  for  service  on  the 
respondent  and  entry  as  an  exhibit  in 
the  record.  The  immigration  judge  shall 
read  the  additional  factual  allegations 
and  charges  to  the  respondent  and 
explain  them  to  him  or  her.  The 
immigration  judge  shall  advise  the 
respondent  if  he  or  she  is  not 
represented  by  counsel  that  he  or  she 
may  be  so  represented  and  also  that  he 
or  she  may  have  a  reasonable  time 
within  which  to  meet  the  additional 
factual  allegations  and  charges.  The 
respondent  shall  be  required  to  state 
then  and  there  whether  he  or  she  desires 
a  continuance  for  either  of  these 
reasons.  Thereafter,  the  provisions  of 
paragraph  fb)  of  this  section  shall  apply 
to  the  additional  factual  allegations  and 
lodged  charges. 


§240.49    Ancillary  nnatters,  applications. 

(a)  Creation  of  the  status  of  an  alien 
lawfully  admitted  for  permanent 
residence.  The  respondent  may  apply  to 
the  immigration  judge  for  suspension  of 
deportation  under  section  244(a)  of  the 
Act;  for  adjustment  of  status  under 
section  245  of  the  Act,  or  under  section 
1  of  the  Act  of  November  2,  1966,  or 
imder  section  101  or  104  of  the  Act  of 
October  28,  1977;  or  for  the  creation  of 
a  record  of  lawful  admission  for 
permanent  residence  under  section  249 
of  the  Act.  The  application  shall  be 
subject  to  the  requirements  of  8  CFR 
parts  240,  245,  and  249.  The  approval  of 
any  application  made  to  the 
immigration  judge  under  section  245  of 
the  Act  by  an  alien  spouse  (as  defined 
in  section  216(g)(1)  of  the  Act)  or  by  an 
alien  entrepreneur  (as  defined  in  section 
216A(f)(l)  of  the  Act),  shall  result  in  the 
alien's  obtaining  the  status  of  lawful 
permanent  resident  on  a  conditional 
basis  in  accordance  with  the  provisions 
of  section  216  or  216A  of  the  Act, 
whichever  is  apphcable.  However,  the 
Petition  to  Remove  the  Conditions  on 
Residence  required  by  section  216(c)  of 
the  Act  of  the  Petition  by  Entrepreneur 
to  Remove  Conditions  required  by 
section  216A(c)  of  the  Act  shall  be  made 
to  the  director  in  accordance  with  8  CFR 
part  216.  In  conjimction  with  any 
application  for  creation  of  status  of  an 
alien  lawfully  admitted  for  permanent 
residence  made  to  an  immigration 
judge,  if  the  respondent  is  inadmissible 
under  any  provision  of  section  212(a)  of 
the  Act  and  believes  that  he  or  she 
meets  the  eligibility  requirements  for  a 
waiver  of  the  ground  of  inadmissibility, 
he  or  she  may  apply  to  the  immigration 
judge  for  such  waiver.  The  immigration 
judge  shall  inform  the  respondent  of  his 
or  her  apparent  eligibility  to  apply  for 
any  of  the  benefits  enumerated  in  this 
paragraph  and  shall  afford  the 
respondent  an  opportunity  to  make 
application  therefor  during  the  hearing. 
In  exercising  discretionary  power  when 
considering  an  application  under  this 
paragraph,  the  immigration  judge  may 
consider  and  base  the  decision  on 
information  not  contained  in  the  record 
and  not  made  available  for  inspection 
by  the  respondent,  provided  the 
Commissioner  has  determined  that  such 
information  is  relevant  and  is  classified 
under  the  applicable  Executive  Order  as 
requiring  protection  from  unauthorized 
disclosure  in  the  interest  of  national 
security.  Whenever  the  inmiigration 
judge  believes  that  he  or  she  can  do  so 
while  safeguarding  both  the  information 
and  its  source,  the  immigration  judge 
should  inform  the  respondent  of  the 
general  nature  of  the  information  in 
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order  that  the  respondent  may  have  an 
opportunity  to  offer  opposing  evidence. 
A  decision  based  in  whole  or  in  part  on 
such  classified  information  shall  state 
that  the  infonnation  is  material  to  the 
decision. 

(b)  Voluntary  departure.  The 
respondent  may  apply  to  the 
immigration  judge  for  voluntary 
departure  in  lieu  of  deportation 
pursuant  to  section  244(e)  of  the  Act 
and  §  240.56. 

(c)  Applications  for  asylum  or 
withholding  of  deportation.  (1)  The 
immigration  judge  shall  notify  the 
respondent  that  if  he  or  she  is  finally 
ordered  deported,  his  or  her  deportation 
will  in  the  first  instance  be  directed 
pursuant  to  section  243(a)  of  the  Act  to 
the  country  designated  by  the 
respondent  and  shall  afford  him  an 
opportimity  then  and  there  to  make 
such  designation.  The  inunigration 
judge  shall  then  sp>ecify  and  state  for  the 
record  the  country,  or  countries  in  the 
alternative,  to  which  respondent's 
deportation  will  be  directed  pursuant  to 
section  243(a)  of  the  Act  if  the  country 
of  his  or  her  designation  will  not  accept 
him  or  her  into  its  territory,  or  fails  to 
furnish  timely  notice  of  acceptance,  or 
if  the  respondent  declines  to  designate 

a  country. 

(2)  If  tne  alien  expresses  fear  of 
persecution  or  harm  upon  retiuu  to  any 
of  the  countries  to  which  the  alien 
might  be  deported  pursuant  to 
paragraph  (c)(l]  of  this  section,  and  the 
alien  has  not  previously  filed  on 
appUcation  for  asylum  or  withholding 
of  deportation  that  has  been  referred  to 
the  immigration  judge  by  an  asylum 
officer  in  accordance  with  §  208.14(b)  of 
this  chapter,  the  immigration  judge 
shall: 

(i)  Advise  the  alien  that  he  may  apply 
for  asylum  in  the  United  States  or 
withholding  of  deportation  to  those 
countries;  and 

(ii)  Make  available  the  appropriate 
application  forms. 

(3)  An  application  for  asylum  or 
withholding  of  deportation  must  be 
filed  with  the  Immigration  Court, 
pursuant  to  §  208.4(b)  of  this  chapter. 
Upon  receipt  of  an  application  that  has 
not  been  referred  by  an  asylum  officer, 
the  Immigration  Court  shall  forward  a 
copy  to  the  Department  of  State 
pursuant  to  §  208. 1 1  of  this  chapter  and 
shall  calendar  the  case  for  a  hearing. 
The  reply,  if  any,  of  the  Department  of 
State,  unless  classified  under  the 
apphcable  Executive  Order,  shall  be 
given  to  both  the  appUcant  and  to  the 
trial  attorney  representing  the 
government. 

(4)  Applications  for  asylum  or 
withholding  of  deportation  so  filed  will 


be  decided  by  the  immigration  judge 
pursuant  to  the  requirements  and 
standards  established  in  8  CFR  part  208 
after  an  evidentiary  hearing  that  is 
necessary  to  resolve  factual  issues  in 
dispute.  An  evidentiary  hearing 
extending  beyond  issues  related  to  the 
basis  for  a  mandatory  denial  of  the 
application  pursuant  to  §  208.13  or 
§  208.16  of  this  chapter  is  not  necessar\° 
once  the  immigration  judge  has 
determined  that  such  a  denial  is 
required. 

(i)  Evidentiary  hearings  on 
apphcations  for  asylum  or  withholding 
of  dejxjrtation  wrill  be  open  to  the  public 
unless  the  applicant  expressly  requests 
that  it  be  closed. 

(ii)  Nothing  in  this  section  is  intended 
to  limit  the  authority  of  the  immigration 
judge  properly  to  control  the  scope  of 
any  evidentiary  hearing. 

(iii)  Ehuing  the  deportation  hearing, 
the  appUcant  shall  bie  examined  under 
oath  on  his  or  her  application  and  may 
present  evidence  and  witnesses  in  his  or 
her  own  behalf.  The  applicant  has  the 
burden  of  establishing  that  he  or  she  is 
a  refugee  as  defined  in  section 
101(a)(42)  of  the  Act  pursuant  to  the 
standard  set  forth  in  §  208.13  of  this 
chapter. 

(iv)  The  trial  attorney  for  the 
government  may  call  witnesses  and 
present  evidence  for  the  record, 
-including  information  classified  under 
the  applicable  Executive  Order, 
provided  the  immigration  judge  or  the 
Board  has  determined  that  such 
information  is  relevant  to  the  hearing. 
When  the  immigration  judge  receives 
such  classified  information  he  or  she 
shall  inform  the  applicant.  The  agency 
that  provides  the  classified  information 
to  the  immigration  judge  may  provide 
an  unclassified  summary  of  the 
information  for  release  to  the  applicant, 
whenever  it  determines  it  can  do  so 
consistently  with  safeguarding  both  the 
classified  nature  of  the  information  and 
its  source.  The  summary  should  be  as 
detailed  as  possible,  in  order  that  the 
applicant  may  have  an  opportunity  to 
offer  opposing  evidence.  A  decision 
based  in  whole  or  in  part  on  such 
classified  information  shall  state 
whether  such  information  is  material  to 
the  decision. 

(5)  The  decision  of  an  immigration 
judge  to  grant  or  deny  asylum  or 
withholding  of  deportation  shall  be 
communicated  to  the  applicant  and  to 
the  trial  attorney  for  the  government.  An 
adverse  decision  will  state  why  asylum 
or  withholding  of  deportation  was 
denied. 

(d)  Application  for  relief  under 
sections  241(a)(1)(H)  and 
241(a)(l)(E)(iii)  of  the  Act.  The 


respondent  may  apply  to  the 
immigration  judge  for  relief  from 
deportation  under  sections  241(a)(1)(H) 
and  241(a)(l)(E)(iii)ofthe  Act. 

(e)  General.  An  apphcation  under  this 
section  shall  be  made  only  during  the 
hearing  and  shall  not  be  held  to 
constitute  a  concession  of  ahenage  or 
deportability  in  any  case  in  which  the 
respondent  does  not  admit  his  alienage 
or  deportabiUty  However,  nothing  in 
this  section  shall  prohibit  the  Service 
from  using  information  supplied  in  an 
application  for  asyliun  or  withholding 
of  deportation  submitted  to  an  asylum 
officer  pursuant  to  §  208.2  of  this 
chapter  on  or  after  January  4,  1995,  as 
the  basis  for  issuance  of  an  order  to 
show  cause  or  a  notice  to  appear  to 
estabUsh  alienage  or  deportability  in  a 
case  referred  to  an  immigration  judge 
under  §  208.14(b)  of  this  chapter.  The 
respondent  shall  have  the  burden  of 
establishin^hat  he  or  she  is  eligible  for 
any  request  benefit  or  privilege  and  that 
it  should  be  granted  in  the  exercise  of 
discretion.  The  respondent  shall  not  be 
required  to  pay  a  fee  on  more  than  one 
application  within  paragraphs  (a)  and 
(c)  of  this  section,  provided  that  the 
minimum  fee  imposed  when  more  than 
one  apphcation  is  made  shall  be 
determined  by  the  cost  of  the 
application  with  the  highest  fee. 
Nothmg  contained  herein  is  intended  to 
foreclose  the  respondent  from  applying 
for  any  benefit  or  privilege  which  he  or 
she  believes  himself  or  herself  eligible 
to  receive  in  proceedings  under  this 
part. 

§  240.50    Decision  of  the  tmmigration 
M9e. 

(a)  Contents.  The  decision  of  the 
inunigration  judge  may  be  oral  or 
written.  Except  when  deportability  is 
determined  on  the  pleadings  pursuant 
to  §  240.48fb).  the  decision  of  the 
immigration  judge  shall  include  a 
finding  as  to  deportability  The  formal 
enumeration  of  findings  is  not  required. 
The  decision  shall  also  contain  the 
reasons  for  granting  or  denying  the 
request.  The  decision  shall  be 
concluded  with  the  order  of  the 
immigration  judge. 

(b)  Summary  decision 
Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  in  any  case 
where  deportabiUty  is  determined  on 
the  pleadings  pursuant  to  §  240.48(b) 
and  the  respondent  does  not  make  an 
application  under  §  240.49.  or  the 
respondent  applies  for  voluntary 
departure  only  and  the  immigration 
judge  grants  the  application,  the 
immigration  judge  may  enter  a  summary' 
decision  on  Form  EOIR-7.  Summary 
Order  of  Deportation,  if  deportation  is 
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ordered,  or  on  Form  EOIR-6,  Summary 
Order  of  Voluntary  Departure,  if 
voluntary  departure  is  granted  with  an 
alternate  order  of  deportation. 

(c)  Order  of  the  immigration  judge. 
The  order  of  the  immigration  judge  shall 
direct  the  respondent's  deportation,  or 
the  termination  of  the  proceedings,  or 
such  other  disposition  of  the  case  as 
may  be  appropriate.  When  deportation 
is  ordered,  the  immigration  judge  shall 
specify  the  country,  or  countries  in  the 
alternate,  to  which  respondent's 
deportation  shall  be  directed.  The 
immigration  judge  is  authorized  to  issue 
orders  in  the  alternative  or  in 
combination  as  he  or  she  may  deem 
necessary 

$  240.51    Notice  of  decision. 

(a)  Written  decision.  A  written 
decision  shall  be  served  upon  the 
respondent  and  the  trial  attorney, 
together  with  the  notice  referwd  to  in 
§  3.3  of  this  chapter.  Service  by  mail  is 
complete  upon  mailing. 

(b)  Oral  decision.  An  oral  decision 
shall  be  stated  by  the  immigration  judge 
in  the  presence  of  the  respondent  and 
the  trail  attorney,  if  any.  at  the 
conclusion  of  the  hearing.  Unless  appeal 
from  the  decision  is  waived,  the 
respondent  shall  be  furnished  with 
Form  EOIR-26,  Notice  of  Appeal,  and 
advised  of  the  provisions  of  §  240.53.  A 
typewritten  copy  of  the  oral  decision 
shall  be  furnished  at  the  request  of  the 
respondent  or  the  trial  attorney. 

(c)  Summary  decision.  When  the 
immigration  judge  renders  a  summary 
decision  as  provided  in  §  240.51[b),  he 
or  she  shall  serve  a  copy  thereof  upon 
the  respondent  at  the  conclusion  of  the 
hearing.  Unless  appeal  from  the 
decision  is  waived,  the  respondent  shall 
be  furnished  with  Form  EOIR-26, 
Notice  of  Appeal,  and  advised  of  the 
provisions  of  §  240.54. 

$  240.52    Finality  of  order. 

The  decision  of  the  immigration  judge 
shall  become  final  in  accordance  with 
§3.39  of  this  chapter. 

$240.53    Appeals. 

(a)  Pursuant  to  8  CFR  part  3,  an 
appeal  shall  lie  from  a  decision  of  an 
immigration  judge  to  the  Board,  except 
that  no  appeal  shall  lie  from  an  order  of 
deportation  entered  in  absentia.  The 
procedures  regarding  the  Sling  of  a 
Form  EOIR-26,  Notice  of  Appeal,  fees, 
and  briefs  aje  set  forth  in  §§3.3,  3.31, 
and  3.38  of  this  chapter.  An  appeal  shall 
be  filed  within  30  calendar  days  after 
the  maiUng  of  a  written  decision,  the 
stating  of  an  oral  decision,  or  the  service 
of  a  summary  decision.  The  filing  date 
is  defined  as  the  date  of  receipt  of  the 


Notice  of  Appeal  by  the  Board.  The 
reasons  for  the  appeal  shall  be  stated  in 
the  Form  EOIR-26,  Notice  of  Appeal,  in 
accordance  with  the  provisions  of 
§  3.3(b)  of  this  chapter.  Failure  to  do  so 
may  constitute  a  ground  for  dismissal  of 
the  appeal  by  the  Board  pursuant  to 
§  3.  l(d)(l-a)  of  this  chapter. 

(b)  Prohibited  appeals;  legalization  or 
applications.  An  alien  respondent 
defined  in  §  245a.2(c)(6)  or  (7)  of  this 
chapter  who  fails  to  file  an  application 
for  adjustment  of  status  to  that  of  a 
temporary  resident  within  the 
prescribed  period(s).  and  who  is 
thereafter  found  to  be  deportable  by 
decision  of  an  immigration  judge,  shall 
not  be  permitted  to  appeal  the  finding 
of  deportability  based  solely  on  refusal 
by  the  inunigration  judge  to  entertain 
such  an  application  in  deportation 
proceedings. 

§  240.54    Proceedings  under  section  242(f) 
of  the  Act 

(a)  Order  to  show  cause.  In  the  case 
of  an  alien  within  the  provisions  of 
section  242(f)  of  the  Act,  the  order  to 
show  cause  shall  charge  him  or  her  with 
deportability  under  section  242(fl  of  the 
Act.  The  prior  order  of  deportation  and 
evidence  of  the  execution  thereof, 
properly  identified,  shall  constitute 
prima  facie  cause  for  deportability 
under  this  section. 

(b)  Applicable  procedure.  Except  as 
otherwise  provided  in  this  section, 
proceedings  under  section  242(f)  of  the 
Act  shall  be  conducted  in  general 
accordance  with  the  rules  prescribed  in 
this  part. 

(c)  Deportability  In  determining  the 
deportability  of  an  alien  alleged  to  be 
within  the  purview  of  paragraph  (a)  of 
this  section,  the  issues  shall  be  limited 
to  solely  to  a  determination  of  the 
identity  of  the  respondent,  i  e..  whether 
the  respondent  is  in  fact  an  alien  who 
was  previously  deported,  or  who 
departed  while  an  order  of  deportation 
was  outstanding;  whether  the 
respondent  was  previously  deported  as 

a  member  of  any  of  the  classes  described 
in  section  241(a)(2),{3)  or  (4)  of  the  Act; 
and  whether  respondent  has  unlawfully 
reentered  the  United  States. 

(d)  Order.  If  deportabihty  as  charged 
in  the  order  to  show  cause  is 
established,  the  Immigration  Judge  shall 
order  that  the  respondent  be  deported 
under  the  previous  order  of  deportation 
in  accordance  with  section  242(f]  of  the 
Act. 

(e)  Senrice  counsel:  additional 
charges.  When  Service  counsel  is 
assigned  to  a  proceeding  under  this 
section  and  additional  charges  are 
lodged  against  the  respondent,  the 


provisions  of  paragraphs  (c)  and  (d)  of 
this  section  shall  cease  to  apply. 

Subpart  F — Suspension  of  Deportation 
and  VoluntaiY  [>eparture  (for 
Proceedings  Commenced  Prior  to  April 
1,1997) 

§  240.55    Proceedings  commenced  prior  to 
ApriM,1997. 

Subpart  F  of  8  CFR  part  240  applies 
to  deportation  proceedings  commenced 
prior  to  April  1,  1997.  All  references  to 
the  Act  contained  in  this  subpart  are 
references  to  the  Act  in  effect  prior  to 
April  1, 1997. 

§240.56    Application. 

Notwithstanding  any  other  provision 
of  this  chapter,  an  alien  who  is 
deportable  because  of  a  conviction  on  or 
after  November  18,  1988,  for  an 
aggravated  felony  as  defined  in  section 
101{a)(43)  of  the'Act,  shall  not  be 
eligible  for  voluntary  departure  as 
prescribed  in  8  CFR  part  240  and 
section  244  of  the  Act.  Pursuant  to 
subpart  F  of  this  part  and  section  244  of 
the  Act,  an  inmiigration  judge  may 
authorized  the  suspension  of  an  alien's 
deportation;  or,  if  the  alien  established 
that  he  or  she  is  willing  and  has  the 
immediate  means  with  which  to  depart 
.^jromptly  from  the  United  States,  an 
immigration  judge  may  authorized  the 
alien  to  depail  voluntarily  from  the 
United  States  in  lieu  of  deportation 
within  such  time  as  may  be  specified  by 
the  immigration  judge  when  first 
authorizing  voluntary  departure,  and 
under  such  conditions  as  the  district 
director  shall  direct.  An  application  for 
suspension  of  deportation  shall  be  made 
on  Form  EOIR-40. 

§  240.57    Extension  of  time  to  depart 

Authority  to  reinstate  or  extend  the 
time  within  which  to  depart  voluntarily 
specified  initially  by  an  immigration 
judge  or  the  Board  is  within  the  sole 
jurisdiction  of  the  district  director, 
except  that  an  immigration  judge  or  the 
Board  may  reinstate  voluntary  departure 
in  a  deportation  proceeding  that  has 
been  reopened  for  a  purpose  other  than 
solely  making  an  application  for 
voluntary  departure.  A  request  by  an 
alien  for  reinstatement  or  an  extension 
of  time  within  which  to  depart 
voluntarily  shall  be  filed  with  the 
district  director  having  jurisdiction  over 
the  alien's  place  of  residence.  Written 
notice  of  the  district  director's  decision 
shall  be  served  upon  the  alien  and  no 
appeal  may  be  taken  therefrom. 
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SubfMTt  G — Civtl  Penalties  for  Failure 
To  Depart  [Reserved] 

107.  Part  241  is  revised  to  read  as 
follows: 

PART  241— APPREHENSION  AND 
DETENTION  OF  AUENS  ORDERED 
REMOVED 

Subpart  A— Post-Heartng  Detention  and 
Removal 

241.1  Final  order  of  removal. 

241 . 2  Warrant  of  removal. 

241 . 3  Detention  of  aliens  during  removal 
period. 

241.4  Continued  detention  beyond  the 
removal  period. 

241 . 5  Conditions  of  release  after  removal 
period. 

241.6  Administrative  stay  of  removal. 

241.7  Self-removal. 

241.8  Reinstatement  of  removal  orders. 

241.9  Notice  to  transportation  line  of 
inadmissible  alien's  removal. 

241.10  Special  care  and  attention  of 
removable  aliens. 

241.11  Detention  and  removal  of 
stowaways. 

241.12  Nonapplication  of  costs  of  detention 
and  maintenance. 

Sulipart  B — Deportation  of  Excluded  Aliens 
(for  Hearings  Comntenced  Prior  to  April  1, 
1997). 

241.20  Proceedings  conmienced  prior  to 
April  1.1997. 

241.21  Stay  of  deportation  of  excluded 
alien. 

241.22  Notice  to  surrender  for  deportation. 

241.23  Cost  of  maintenance  not  assessed. 

241.24  Notice  to  transportation  line  of 
alien's  exclusion. 

241.25  Deportation. 

Subpart  C— Deportation  of  Aliens  in  the 
United  States  (for  Hearings  Commenced 
Prior  to  AprlM,  1997) 

241.30  Proceedings  commenced  prior  to 
April  1,1997. 

241.31  Final  order  of  deportation. 

241.32  Warrant  of  deportation. 

241.33  Expulsion. 

Antfaority:  8  U.S.C.  1103, 1223, 1227, 1251, 
1253,  1255,  and  1330;  8  CFR  part  2. 

Sut>part  A— Post'hearing  Detention 
and  Removal 

§  241 .1    Final  order  of  removal. 

An  order  of  removal  made  by  the 
immigration  judge  at  the  conclusion  of 
proceedings  under  section  240  of  the 
Act  shall  become  final: 

(a)  Upon  dismissal  of  an  appeal  by  the 
Board  of  Immigration  Appeals; 

(b)  Upon  waiver  of  appeal  by  the 
respondent; 

(c)  Upon  expiration  of  the  time 
allotted  for  an  appeal  if  the  respondent 
does  not  file  an  appeal  within  that  time; 


(d)  If  certified  to  the  Board  or 
Attorney  General,  upon  the  date  of  the 
subsequent  decision  ordering  removal; 

(e)  If  an  immigration  judge  orders  an 
alien  removed  in  the  alien's  absence, 
immediately  upon  entry  of  such  order; 
or 

(f)  If  an  immigration  judge  issues  an 
alternate  order  of  removal  in  connection 
with  a  grant  of  volimtary  departure, 
upon  overstay  of  the  voluntary 
departiue  period  except  where  the 
respondent  has  filed  a  timely  appeal 
wilii  the  Board.  In  such  a  case,  the  order 
shall  become  final  upon  an  order  of 
removal  by  the  Board  or  the  Attorney 
General,  or  upon  overstay  of  any 
voluntary  departure  period  granted  or 
reinstated  by  the  Board  or  the  Attorney 
General. 

§  241 .2    Warrant  of  reniK>val. 

(a)  Issuance  of  a  warrant  of  removal. 
A  Form  1-205,  Warrant  of  Removal, 
based  upon  the  final  administrative 
removal  order  in  the  alien's  case  shall 
be  issued  by  a  district  director.  The 
district  director  shall  exercise  the 
authority  contained  in  section  241  of  the 
Act  to  determine  at  whose  expense  the 
alien  shall  be  removed  and  whether  his 
or  her  mental  or  physical  condition 
requires  personal  care  and  attention  en 
route  to  his  or  her  destination. 

(b)  Execution  of  the  warrant  of 
removal.  Any  officer  authorized  by 
§  287.5(e)  of  this  chapter  to  execute 
administrative  warrants  of  arrest  may 
execute  a  warrant  of  removal. 

§  241 .3    Detention  of  aliens  during  removal 
period. 

(a)  Assumption  of  custody.  Once  the 
removal  period  defined  in  section 
241(a)(1)  of  the  Act  begins,  an  alien  in 
the  United  States  will  be  taken  into 
custody  pursuant  to  the  warrant  of 
removal. 

(b)  Cancellation  of  bond.  Any  bond 
previously  posted  will  be  canceled 
unless  it  has  been  breached  or  is  subject 
to  being  breached. 

(c)  Judicial  stays.  The  filing  of  (or 
intention  of  file)  a  petition  or  action  in 
a  Federal  court  seeking  review  of  the 
issuance  or  execution  of  an  order  of 
removal  shall  not  delay  execution  of  the 
Warrant  of  Removal  except  upon  an 
affirmative  order  of  the  court. 

S241.4    Continued  detention  beyond  the 
removal  period. 

(a)  Continuation  of  custody  for 
inadmissible  or  criminal  aliens.  The 
district  director  may  continue  in 
custody  any  alien  inadmissible  under 
section  212(8)  of  the  Act  or  removable 
under  section  237(a)(1)(C),  237(a)(2),  or 
237(a)(4)  of  the  Act,  or  who  presents  a 


significant  risk  of  noncompliance  with 
the  order  of  removal,  beyond  the 
removal  period,  as  necessary,  until 
removal  from  the  United  States.  If  such 
an  alien  demonstrates  by  clear  and 
convincing  evidence  that  the  release 
would  not  pose  a  danger  to  the 
community  or  a  significant  flight  risk, 
the  district  director  may,  in  the  exercise 
of  discretion,  order  the  aUen  released 
from  custody  on  such  conditions  as  the 
district  director  may  prescribe, 
including  bond  in  an  amoiuit  sufficient 
to  ensure  the  alien's  appearance  for 
removal.  The  district  may  consider,  but 
is  not  limited  to  considering,  the 
following  factors: 

(1)  The  nature  and  seriousness  of  the 
alien's  criminal  convictions; 

(2)  Other  criminal  history: 

(3)  Sentence(s)  imposed  and  time 
actually  served; 

(4)  History  of  failures  to  appear  for 
court  (defaults); 

(5)  Probation  history; 

(6)  Disciplinary  problems  while 
incarcerated; 

(7)  Evidence  of  rehabilitative  effort  or 
recidivism: 

(8)  Equities  in  the  United  States;  and 

(9)  Prior  immigration  violations  and 
history. 

(b)  Continuation  of  custody  for  other 
aliens  Any  alien  removable  under  any 
section  of  the  Act  other  than  section 
212(a),  237(a)(1)(C),  237(a)(2).  or 
237(a)(4)  may  be  detained  beyond  the 
removal  p>eriod,  in  the  discretion  of  the 
district  director,  unless  the  alien 
demonstrates  to  the  satisfaction  of  the 
district  director  that  he  or  she  is  likely 
to  comply  with  the  remvoal  order  and 
is  not  a  risk  to  the  community. 

§  241 .5    Conditions  of  release  after  removal 
period. 

(a)  Order  of  supervision.  An  alien 
released  pursuant  to  §  241.4  shall  be 
released  pursuant  to  an  order  of 
supervision.  A  district  director,  acting 
district  director,  deputy  district  director, 
assistant  district  director  for 
investigations,  assistant  district  director 
for  detention  and  deportation,  or  officer 
in  charge  may  issue  an  order  of 
supervision  on  Form  1-220B.  The  order 
shall  specify  conditions  of  supervision 
including,  but  not  limited  to,  the 
following: 

(1)  A  requirement  that  the  ahen  report 
to  a  specified  officer  periodically  and 
provide  relevant  information  under  oath 
as  directed: 

(2)  A  requirement  that  the  alien 
continue  efforts  to  obtain  a  travel 
document  and  assist  the  Service  in 
obtaining  a  travel  document: 

(3)  A  requirement  that  the  aUen  report 
as  directed  for  a  mental  or  physical 
examinations  as  directed  by  the  Service; 
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(4)  A  requirement  that  the  alien  obtain 
advance  approval  of  travel  beyond 
previously  specified  times  and 
distances;  and 

(5)  A  requirement  that  the  alien 
provide  the  Service  with  written  notice 
of  any  change  of  address  within  five 
days  of  the  change. 

(b)  Posting  of  bond.  An  officer 
authorized  to  issue  an  order  of 
supervision  may  require  the  posting  of 
a  bond  in  an  amount  determined  by  the 
officer  to  be  sufficient  to  ensure 
compliance  with  the  conditions  of  the 
order,  including  surrender  for  removal. 

(c)  Employment  authorization.  An 
officer  authorized  to  issue  an  order  of 
supervision  may,  in  his  or  her 
discretion,  grant  employment 
authorization  to  an  alien  released  under 
an  order  of  supervision  if  the  officer 
specifically  finds  that: 

(1)  The  alien  caimot  be  removed 
because  no  country'  will  accept  the 
alien;  or 

(2)  The  removal  of  the  alien  is 
impracticable  or  contrary  to  public 
interest. 

S  241 .6    Administrative  stay  of  removal. 

Any  request  of  an  alien  under  a  final 
order  of  deportation  or  removal  for  a 
stay  of  deportation  or  removal  shall  be 
filed  on  Form  1-246,  Stay  of  Removal, 
with  the  district  director  having 
jurisdiction  over  the  place  where  the 
alien  is  at  the  time  of  filing.  The  district 
director,  in  his  or  her  discretion  and  in 
consideration  of  factors  such  as  are 
listed  in  §  212.5  of  this  chapter  and 
section  241(c)  of  the  Act,  may  grant  a 
stay  of  removal  or  deportation  for  such 
time  and  under  such  conditions  as  he  or 
she  may  deem  appropriate.  Neither  the 
request  nor  the  failiue  to  receive  notice 
of  disposition  of  the  request  shall  delay 
removal  or  relieve  the  alien  from  strict 
compliance  with  any  outstanding  notice 
to  surrender  for  deportation  or  removal. 
Denial  by  the  district  director  of  a 
request  for  a  stay  is  not  appealable,  but 
such  denial  shall  not  preclude  an 
immigration  judge  or  the  Board  from 
granting  a  stay  in  connection  with  a 
motion  to  reopen  or  a  motion  to 
reconsider  as  provided  in  8  CFR  part  3. 
The  Service  shall  take  all  reasonable 
steps  to  comply  with  a  stay  granted  by 
an  immigration  judge  or  the  Board. 
However,  such  a  stay  shall  cease  to  have 
effect  if  granted  (or  communicated)  after 
the  alien  has  been  placed  aboard  an 
aircraft  or  other  conveyance  for  removal 
and  the  normal  boarding  has  been 
completed. 

S241.7    Self-rwnovaL 

A  district  director  may  permit  an 
ahen  ordered  removed  (including  an 


alien  ordered  excluded  or  deported  in 
proceedings  prior  to  April  1,  1997)  to 
depart  at  his  or  her  own  expense  to  a 
destination  of  his  or  her  own  choice. 
Any  alien  who  has  departed  from  the 
United  States  while  an  order  of 
deportation  or  removal  is  outstanding 
shall  be  considered  to  have  been 
deported,  excluded  and  deported,  or 
removed,  except  that  an  alien  who 
departed  before  the  expiration  of  the 
voluntary  departure  period  granted  in 
connection  with  an  alternate  order  of 
deportation  or  removal  shall  not  be 
considered  to  have  been  so  deported  or 
removed. 

§  241 .8    Reinstatement  of  renraval  orders. 

(a)  Applicability.  An  alien  who 
illegally  reenters  the  United  States  after 
having  been  removed,  or  having 
departed  voluntarily,  while  under  an 
order  of  exclusion,  deportation,  or 
removal  shall  be  removed  from  the 
United  States  by  reinstating  the  prior 
order.  The  alien  has  no  right  to  a 
hearing  before  an  immigration  judge  in 
such  circimistances.  In  establishing 
whether  an  alien  is  subject  to  this 
section,  the  immigration  officer  shall 
determine  the  following: 

(1)  Whether  the  alien  has  been  subject 
to  a  prior  order  of  removal.  The 
immigration  officer  must  obtain  the 
prior  order  of  exclusion,  deportation,  or 
removal  relating  to  the  alien. 

(2)  The  identity  of  the  alien,  i.e., 
whether  the  alien  is  in  fact  an  alien  who 
was  previously  removed,  or  who 
departed  voluntarily  while  under  an 
order  of  exclusion,  deportation,  or 
removal.  In  disputed  cases,  verification 
of  identity  shall  be  accomplished  by  a 
comparison  of  fingerprints  between 
those  of  the  previously  excluded, 
deported,  or  removed  alien  contained  in 
Service  records  and  those  of  the  subject 
alien.  In  the  absence  of  fingerprints  in 

a  disputed  case  the  alien  shall  not  be 
removed  pursuant  to  this  paragraph. 

(3)  Whether  the  alien  unlawfully 
reentered  the  United  States.  In  making 
this  determination,  the  officer  shall 
consider  all  relevant  evidence, 
including  statements  made  by  the  alien 
and  any  evidence  in  the  alien's 
possession.  The  immigration  officer 
shall  attempt  to  verify  an  alien's  claim, 
if  any.  that  he  or  she  was  lawfully 
admitted,  which  shall  include  a  check 
of  Service  data  systems  available  to  the 
officer. 

(b)  Notice.  If  an  officer  determines 
that  an  alien  is  subject  to  removal  under 
this  section,  he  or  shall  provide  the 
alien  with  written  notice  of  his  or  her 
determination.  The  officer  shall  advise 
the  alien  that  he  or  she  may  make  a 
written  or  oral  statement  contesting  the 


determination.  If  the  alien  wishes  to 
make  such  a  statement,  the  officer  shall 
allow  the  alien  to  do  so  and  shall 
consider  whether  the  alien's  statement 
warrants  reconsideration  of  the 
determination. 

(c)  Order.  If  the  requirements  of 
paragraph  (a)  of  this  section  are  met,  the 
alien  shall  be  removed  under  the 
previous  order  of  exclusion, 
deportation,  or  removal  in  accordance 
with  section  241(a)(5)  of  the  Act. 

(d)  Exception  for  withholding  of 
removal.  If  an  alien  whose  prior  order 
of  removal  has  been  reinstated  under 
this  section  expresses  a  fear  of  returning 
to  the  country  designated  in  that  order, 
the  alien  shall  be  immediately  referred 
to  an  asylum  officer  to  determine 
whether  the  alien's  removal  to  that 
country  must  be  v«thheld  under  section 
241(b)(3)  of  the  Act.  The  alien's  claim 
will  be  granted  or  denied  by  an  asylum 
officer  in  accordance  with  §  208.16  of 
this  chapter.  If  the  alien  has  previously 
had  a  claim  to  vdthholding  of 
deportation  or  removal  denied,  then  that 
decision  shall  prevail  unless  the  alien 
can  establish  the  existence  of  changed 
circumstances  that  materially  affect  the 
alien's  eligibility  for  withholding.  The 
alien's  case  shall  not  be  referred  to  an 
immigration  judge,  and  there  is  no 
appeal  from  the  decision  of  the  asylum 
officer.  If  the  alien  is  found  to  merit 
withholding  of  removal,  the  Service 
shall  not  enforce  the  reinstated  order. 

(e)  Execution  of  reinstated  order. 
Execution  of  the  reinstated  order  of 
removal  and  detention  of  the  alien  shall 
be  administered  in  accordance  with  this 
part. 

S241.8    Notice  to  transportation  line  of 
alien's  removal. 

(a)  An  alien  who  has  been  ordered 
removed  shall,  immediately  or  as 
promptly  as  the  circumstances  permit, 
be  offered  for  removal  to  the  ownoer, 
agent,  master,  commanding  officer, 
person  in  charge,  purser,  or  consignee  of 
the  vessel  or  aircraft  on  which  the  alien 
is  to  be  removed,  as  determined  by  the 
district  director,  with  a  written  notice 
specifying  the  cause  of  inadmissibility 
or  deportability,  the  class  of  travel  in 
which  such  alien  arrived  and  is  to  be 
removed,  and  with  the  return  of  any 
documentation  that  will  assist  in 
effecting  his  or  her  removal.  If  special 
care  and  attention  are  required,  the 
provisions  of  §  241.10  shall  apply. 

(b)  Failure  of  the  carrier  to  accept  for 
removal  an  alien  who  has  been  ordered 
removed  shall  result  in  the  carrier  being 
assessed  any  costs  incurred  by  the 
Service  for  detention  after  the  carrier's 
failure  to  accept  the  alien  for  removal, 
including  the  cost  of  any  transportation 
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as  required  under  section  241(e)  of  the 
Act.  The  User  Fee  Account  shall  not  be 
assessed  for  expenses  incurred  because 
of  the  carrier's  violation  of  the 
provisions  of  section  241  of  the  Act  and 
this  paragraph.  The  Service  will,  at  the 
carrier's  option,  retain  custody  of  the 
alien  for  an  additional  7  days  beyond 
the  date  of  the  removal  order.  If,  after 
the  third  day  of  this  additional  7-day 
period,  the  carrier  has  not  made  all  the 
necessary  transportation  arrangements 
for  the  alien  to  be  returned  to  his  or  her 
point  of  embarkation  by  the  end  of  the 
additional  7-day  period,  the  Service  will 
make  the  arrangements  and  bill  the 
carrier  for  its  costs. 

241 . 1 0    Special  care  and  attention  o( 
removable  aliens. 

When,  in  accordance  with  section 
241(c)(3]  of  the  Act,  a  transportation 
line  is  responsible  for  the  expenses  of  an 
inadmissible  or  deportable  alien's 
removal,  and  the  alien  requires  special 
care  and  attention,  the  alien  shall  be 
delivered  to  the  owner,  agent,  master, 
commanding  officer,  person  in  charge, 
purser,  or  consignee  of  the  vessel  or 
aircraft  on  which  the  alien  will  be 
removed,  who  shall  be  given  Forms  I- 
287, 1-287A,  and  I-287B.  The  reverse  of 
Form  I-287A  shall  be  signed  by  the 
officer  of  the  vessel  or  aircraft  to  whom 
the  alien  has  been  delivered  and 
immediately  returned  to  the 
immigration  officer  effecting  delivery. 
Form  I-287B  shall  be  retained  by  the 
receiving  officer  and  subsequently  filled 
out  by  the  agents  or  persons  therein 
designated  and  returned  by  mail  to  the 
district  director  named  on  the  form.  The 
transportation  line  shall  at  its  own 
expense  forward  the  alien  from  the 
foreign  port  of  disembarkation  to  the 
final  destination  specified  on  Form  I- 
287.  The  special  care  and  attention  shall 
be  continued  to  such  final  destination, 
except  when  the  foreign  public  officers 
decline  to  allow  such  attendant  to 
proceed  and  they  take  charge  of  the 
alien,  in  which  case  this  fact  shall  be 
recorded  by  the  transportation  line  on 
the  reverse  of  Form  I-287B.  If  the 
transportation  line  fails,  refuses,  or 
neglects  to  provide  the  necessary  special 
care  and  attention  or  comply  with  the 
directions  of  Form  1-287,  the  district 
director  shall  thereafter  and  without 
notice  employ  suitable  persons,  at  the 
expense  of  the  transportation  line,  and 
effect  such  removal. 

§  241 .  11    Detention  and  removal  of 
stowaways. 

(a)  Presentation  of  stowpways.  The 
owner,  agent,  master,  commanding 
officer,  charterer,  or  consignee  of  a 
vessel  or  aircraft  (referred  to  in  this 


section  as  the  carrier)  bringing  any  alien 
stowaway  to  the  United  States  is  ' 
required  to  detain  the  stowaway  on 
board  the  vessel  or  aircraft,  at  the 
expense  of  the  owner  of  the  vessel  or 
aircraft,  until  completion  of  the 
inspection  of  the  alien  by  an 
immigration  officer.  If  detention  on 
board  the  vessel  or  aircraft  pending 
inspection  is  not  possible,  the  carrier 
shall  advise  the  Service  of  this  fact 
without  delay,  and  the  Service  may 
authorize  that  the  carrier  detain  the 
stowaway  at  another  designated 
location,  at  the  expense  of  the  owner, 
until  the  immigration  officer  arrives.  No 
notice  to  detain  the  alien  shall  be 
required.  Failure  to  detain  an  alien 
stowaway  pending  inspection  shall 
result  in  a  civil  penalty  under  section 
243(c)(1)(A)  of  the  Act.  The  owner, 
agent,  master,  commanding  officer, 
charterer,  or  consignee  of  a  vessel  or 
aircraft  must  present  the  stowaway  for 
inspection,  along  with  any  documents 
or  evidence  of  identity  or  nationality  in 
the  possession  of  the  alien  or  obtained 
by  the  carrier  relating  to  the  alien 
stowaway,  and  must  provide  any 
available  information  concerning  the 
alien  s  boarding  or  apprehension. 

(b)  Removal  of  stowaways  from  vessel 
or  aircraft  for  medical  treatment.  The 
district  director  may  parole  an  alien 
stowaway  into  the  United  States  for 
medical  treatment,  but  the  costs  of 
detention  and  treatment  of  the  alien 
stowaway  shall  be  at  the  expense  of  the 
owner  of  the  vessel  or  aircraft,  and  such 
removal  of  the  stowaway  from  the  vessel 
or  aircraft  does  not  relieve  the  carrier  of 
the  requirement  to  remove  the 
stowaway  from  the  United  States  once 
such  medical  treatment  has  been 
completed. 

(c)  Repatriation  of  stowaways.  (1) 
Requirements  of  carrier.  Following 
inspection,  an  immigration  officer  may 
order  the  owner,  agent,  master, 
commanding  officer,  charterer,  or 
consignee  of  a  vessel  or  aircraft  bringing 
any  alien  stowaway  to  the  United  States 
to  remove  the  stowaway  on  the  vessel  or 
aircraft  of  arrival.  If  the  owner,  agent, 
master,  commanding  officer,  cahrterer, 
or  consignee  requests  that  he  or  she  be 
allowed  to  remove  the  :itowaway  by 
other  means,  the  Service  shall  consider 
any  such  request,  provided  'he  carrier 
has  obtained,  or  will  obtain  in  a  timely 
manner,  any  necessarj'  travel  documents 
and  has  made  or  will  make  all 
transportation  arrangements.  The 
owner,  agent,  master,  commanding 
officer,  charterer,  or  consignee  shall 
transport  the  stowaway  or  arrange  for 
secure  escort  of  the  stowaway  to  the 
vessel  or  aircraft  of  departure  to  ensure 
that  the  stowaway  departs  the  United 


States.  All  expenses  relating  to  removal 
shall  be  borne  by  the  owner.  Other  than 
requiring  compliance  with  the  detention 
and  removal  requirements  c*itained  in 
section  241(d)(2)  of  the  Act.  the  Service 
shall  not  impose  additional  conditions 
on  the  carrier  regarding  security 
arrangements.  Failure  to  comply  with  an 
order  to  remove  an  alien  stowaway  shall 
result  in  a  civil  penalty  under  section 
243(c)(1)(A)  of  the  Act. 

(2)  Detention  of  stowawavs  ordered 
removed.  If  detention  of  the  stowaway  is 
required  pending  removal  on  other  than 
the  vessel  or  aircraft  of  arrival,  or  if  the 
stowaway  is  to  be  removed  on  the  vessel 
or  aircraft  of  arrival  but  departure  of  the 
vessel  or  aircraft  is  not  imminent  and 
circumstances  preclude  keeping  the 
stowaway  on  board  the  vessel  or 
aircraft,  the  ?.^rvice  shall  take  the 
stowaway  into  Service  custody.  The 
owner  is  responsible  for  all  costs  of 
maintaining  and  detaining  the 
stowaway  pending  removal,  including 
costs  for  stowaways  seeking  asylum  as 
described  in  paragraph  (d)  of  this 
section.  Such  costs  will  be  limited  to 
those  normally  incurred  in  the 
detention  of  an  alien  by  the  Service, 
including,  but  not  limited  to.  housing, 
food,  transportation,  medical  expenses, 
and  other  reasonable  costs  incident  to 
the  detention  of  the  stowaway.  The 
Service  may  require  the  posting  of  a 
bond  or  other  surety  to  ensure  pavment 
of  costs  of  detention. 

(d)  Stowaways  claimmg  asylum.  (1) 
Referral  for  credible  fear  determination. 
A  stowaway  who  indicates  an  intention 
to  apply  for  asvium  or  a  fear  of 
persecution  shall  be  removed  from  the 
vessel  or  aircraft  of  arrival  in  accordance 
with  §  208.5(b)  of  this  chapter.  The 
immigration  officer  shall  refer  the  alien 
to  an  asylum  officer  for  a  determination 
of  credible  fear  in  accordance  with 
section  235(b)(1)(B)  of  the  Act  and 
§208.18  of  this  chapter.  The  stowaway 
shall  be  detained  in  the  custody  of  the 
Service  pending  the  credible  fear 
determination  and  during  any 
consideration  of  the  asylum  application. 

(2)  Costs  of  detention  of  asylum- 
seeking  stowaways.  The  owner  of  the 
vessel  or  aircraft  that  brought  the 
stowaway  to  the  United  States  shall 
reimburse  the  Service  for  the  costs  of 
maintaining  and  detaining  the 
stowaway  pending  a  determination  of 
credible  "fear  under  section  235(b)(1)(B) 
of  the  Act,  up  to  a  maximum  period  of 
72  hours.  The  owner  is  also  responsible 
for  the  costs  of  maintaining  and 
detaining  the  stowaway  during  the 
period  in  which  the  stowaway  is 
pursuing  his  or  her  asylum  application, 
for  a  maximum  period  of  15  working 
days,  excluding  Saturdays,  Sundays, 
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and  holidays.  The  15-day  period  shall 
begin  on  the  day  following  the  day  in 
which  the  alien  is  determined  to  have 
a  credible  War  of  persecution  by  the 
asylum  officer,  or  by  the  immigration 
judge  if  such  review  was  requested  by 
the  alien  pursuant  to  section 
23.5(b)(l)(B)(iii)(III).  but  not  later  than  72 
hours  after  the  stowaway  was  initially 
presented  to  the  Service  for  inspection. 
Following  the  determination  of  credible 
fear,  if  the  stowaway's  application  for 
asylum  is  not  adjudicated  within  15 
working  days,  the  Service  shall  pay  the 
costs  of  detention  beyond  this  time 
period.  If  the  stowaway  is  determined 
not  to  have  a  credible  fear  of 
persecution,  or  if  the  stowaway's 
application  for  asylum  is  denied, 
including  any  appeals,  the  carrier  shall 
be  notified  and  shall  arrange  for 
repatriation  of  the  stowaway  at  the 
expense  of  the  owner  of  the  vessel  or 
aircraft  on  which  the  stowaway  arrived. 

§  241 .1 2    Nonapptlcatlon  of  costs  of 
detention  and  maintenance. 

The  owner  of  a  vessel  or  aircraft 
bringing  an  alien  to  the  United  States 
who  claims  to  be  exempt  from  payment 
of  the  costs  of  detention  and 
maintenance  of  the  alien  pursuant  to 
section  241(c)(3)(B)  of  the  Act  shall 
establish  to  the  satisfaction  of  the 
district  director  in  charge  of  the  port  of 
arrival  that  such  costs  should  not  be 
applied.  The  district  director  shall 
afford  the  line  a  reasonable  time  within 
which  to  submit  affidavits  and  briefs  to 
support  its  claim.  There  is  no  appeal 
from  the  decision  of  the  district  director. 

H241. 1^-241. 19    [Reserved] 

Subpart  B — Deportation  of  Excluded 
Aliens  (for  hearings  commenced  prior 
to  April  1,1997) 

§  241 .20    Proceedings  commenced  prior  to 
AprlM,ig97. 

Subpart  B  of  8  CFR  part  241  applies 
to  exclusion  proceedings  commenced 
prior  to  April  1,  1997.  All  references  to 
the  Act  contained  in  this  subpart  are 
references  to  the  Act  in  effect  prior  to 
April  1.  1997. 


$241.21 
alien. 


Stay  of  deportation  of  excluded 


The  district  director  in  charge  of  the 
port  of  arrival  may  stay  the  immediate 
deportation  of  an  excluded  alien 
pursuant  to  sections  237  (a)  and  (d)  of 
the  Act  under  such  conditions  as  he  or 
she  may  prescribe 

§  241 .22    Notice  to  surrender  for 
deportation. 

An  alien  who  has  been  finally 
excluded  pursuant  to  8  CFR  part  240. 


subpart  D  may  at  any  time  surrender 
himself  or  herself  to  the  custody  of  the 
Service  and  shall  surrender  to  such 
custody  upon  notice  in  writing  of  the 
time  and  place  for  his  or  her  surrender. 
The  Service  may  take  the  alien  into 
custody  at  any  time,  .^n  alien  taken  into 
custody  either  upon  notice  to  surrender 
or  by  arrest  shall  not  be  deported  less 
than  72  hours  thereafter  without  his  or 
her  consent  thereto  filed  in  writing  with 
the  district  director  in  charge  of  the 
place  of  his  or  her  detention.  An  alien 
in  foreign  contiguous  territory'  shall  be 
informed  that  he  or  she  may  remain 
there  in  lieu  of  surrendering  to  the 
Service,  but  that  he  or  she  wall  be 
deemed  to  have  acknowledged  the 
execution  of  the  order  of  exclusion  and 
deportation  in  his  or  her  case  upon  his 
or  her  failure  to  surrender  at  the  time 
and  place  prescribed. 

§  241 .23    Cost  of  maintenance  not 
assessed. 

A  claim  pursuant  to  section  237(a)(1) 
of  the  Act  shall  be  established  to  the 
satisfaction  of  the  district  director  in 
charge  of  the  port  of  arrival,  from  whose 
adverse  decision  no  appeal  shall  lie. 
The  distnct  director  shall  afford  the  line 
a  reasonable  time  within  which  to 
submit  affidavits  and  briefs  to  support 
its  claim. 

§  241 .24    Notice  to  transportation  line  of 
alien's  exclusion. 

(a)  An  excluded  alien  shall, 
immediately  or  as  promptly  as  the 
circumstances  permit,  be  offered  for 
deportation  to  the  master,  commanding 
officer,  purser,  person  in  charge,  agent, 
owner,  or  consignee  of  the  vessel  or 
aircraft  on  which  tlie  alien  is  to  be 
deported,  as  determined  by  the  district 
director,  with  a  written  notice 
specifying  the  cause  of  exclusion,  the 
class  of  travel  in  which  such  alien 
arrived  and  is  to  be  deported,  and  with 
the  return  of  any  documentation  that 
will  assist  in  effecting  his  or  her 
deportation.  If  special  care  and  attention 
are  required,  the  provisions  of  §  241.10 
shall  apply. 

(b)  Failure  of  the  carrier  to  accept  for 
removal  an  alien  who  has  been  ordered 
excluded  and  deported  shall  result  in 
the  carrier  being  assessed  any  costs 
incurred  by  the  Service  for  detention 
after  the  carrier's  failure  to  accept  the 
alien  for  removal  including  the  cost  of 
any  transportation.  The  User  Fee 
Account  shall  not  be  assessed  for 
expenses  incurred  because  of  the 
carrier's  violation  of  the  provisions  of 
section  237  of  the  Act  and  this 
paragraph.  The  Service  will,  at  the 
carrier's  option,  retain  custody  of  the 
excluded  alien  for  an  additional  7  days 


beyond  the  date  of  the  deportation/ 
exclusion  order.  If,  after  the  third  day  of 
this  additional  7-day  period,  the  carrier 
has  not  made  all  the  necessary 
transportation  arrangements  for  the 
excluded  alien  to  be  returned  to  his  or 
her  point  of  embarkation  by  the  end  of 
the  additional  7-day  period,  the  Service 
will  make  the  arrangements  and  bill  the 
carrier  for  its  costs, 

§241.25    Deportation. 

(a)  Definitionr  of  terms.  For  the 
purposes  of  this  section,  the  following 
terms  mean: 

(1)  Adjacent  island — as  defined  in 
section  101(b)(5)  of  the  Act. 

(2)  Foreign  contiguous  territory — any 
country  sharing  a  common  boundary 
with  the  United  States. 

(3)  Residence  in  foreign  contiguous 
territory  or  adjacent  island — any 
physical  presence,  regardless  of  intent, 
in  a  foreign  contiguous  territory  or  an 
adjacent  island  if  the  government  of 
such  territory  or  island  agrees  to  accept 
the  alien, 

(4)  Aircraft  or  vessel — any  conveyance 
and  other  mode  of  travel  by  which 
arrival  is  affected. 

(5)  Next  available  flight — the  carrier's 
next  regularly  scheduled  departure  to 
the  excluded  alien's  point  of 
embarkation  regardless  of  seat 
availability.  If  the  carrier's  next 
regulatory  scheduled  departure  of  the 
excluded  aliens  point  of  embarkation  is 
full,  the  carrier  has  the  option  of 
arranging  for  return  transportation  on 
other  carrier  which  service  the  excluded 
aliens  point  of  embarkation. 

(b)  Place  to  which  deported.  Any  alien 
(other  than  an  alien  crew  member  or  an 
alien  who  boarded  an  aircraft  or  vessel 
in  foreign  contiguous  territory  or  an 
adjacent  island)  who  is  ordered 
excluded  shall  be  deported  to  the 
country  where  the  alien  boarded  the 
vessel  or  aircraft  on  which  the  alien 
arrived  in  the  United  States.  If  that 
country  refuses  to  accept  the  alien,  the 
alien  shall  be  deported  to: 

(1)  The  country  of  which  the  alien  is 
a  subject,  citizen,  or  national; 

(2)  The  country  where  the  alien  was 
bom; 

(3)  The  coiuitry  where  the  alien  has  a 
residence;  or 

(4)  Any  country  willing  to  accept  the 
alien, 

(c)  Contiguous  territory  and  adjacent 
islands.  Any  alien  ordered  excluded 
who  boarded  an  aircraft  or  vessel  in 
foreign  contiguous  territory  or  in  any 
adjacent  island  shall  be  deported  to 
such  foreign  contiguous  territory  or 
adjacent  island  is  the  alien  is  a  native, 
citizen,  subject  or  national  of  such 
foreign  contiguous  territory  or  adjacent 
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island,  or  if  the  alien  has  a  residence  in 
such  foreign  contiguous  territory  or 
adjacent  island.  CWierwise,  the  ahen 
shall  be  deported,  in  the  first  instance, 
to  the  country  in  which  is  located  the 
port  at  which  the  alien  embarked  for 
such  foreign  contiguous  territory  or 
adjacent  island. 

(d)  Land  border  pedestrian  arrivals. 
Any  ahen  ordered  excluded  who  arrived 
at  a  land  border  on  foot  shall  be 
deported  in  the  same  manner  as  if  the 
alien  had  boarded  a  vessel  or  aircraft  in 
foreign  contiguous  territory. 

§§241.26-241.29    [Reserved] 

Subpart  C— Deportation  of  Aliens  In 
the  United  States  (For  Hearings 
Commenced  Prior  to  April  1, 1997) 

§  241 .30    Proceedings  commenced  prior  to 
April1,1997. 

Subpart  C  of  8  CFR  part  241  applies 
to  deportation  proceedings  commenced 
prior  to  April  1,  1997.  All  references  to 
the  Act  contained  in  this  subpart  are 
references  to  the  Act  in  effect  prior  to 
April  1,  1997. 

§241.31    Final  order  of  deportation. 

Except  as  otherwise  required  by 
section  242(c)  of  the  Act  for  the  specific 
purposes  of  that  section,  an  order  of 
deportation,  including  an  alternate 
order  of  deportation  coupled  with  an 
order  of  voluntary  departure,  made  by 
the  immigration  judge  in  proceedings 
under  8  CFR  part  240  shall  become  final 
upon  dismissal  of  an  appeal  by  the 
Board  of  Immigration  Appeals,  upon 
waiver  of  appeal,  or  upon  expiration  of 
the  time  allotted  for  an  appeal  when  no 
appeal  is  taken;  of,  if  such  an  order  is 
issued  by  the  Board  or  approved  bv  the 
Board  upon  certification,  it  shall  be  final 
as  of  the  date  of  the  Board's  decision. 

§  241 .32    Warrant  of  deportation. 

A  Form  1-205,  Warrant  of 
Deportation,  based  upon  the  final 
administrative  order  of  deportation  in 
the  alien's  case  shall  be  issued  by  a 
district  director.  The  director  shall 
exercise  the  authority  contained  in  such 
243  of  the  Act  to  determine  at  whose 
expense  the  ahen  shall  be  deported  and 
whether  his  or  her  mental  or  physical 
condition  requires  personal  care  and 
attention  en  route  to  his  or  her 
destination. 

§241.33    Expulsion. 

(a)  Execution  of  order.  Except  in  the 
exercise  of  discretion  by  the  district 
director,  and  for  such  reasons  as  are  set 
forth  in  §  212.5(a)  of  this  chapter,  once 
an  order  of  deportation  becomes  final, 
an  ahen  shall  be  tal;en  into  custodv  and 
the  order  shall  be  executed.  For  the 


purposes  of  this  part,  and  order  of 
deportation  is  final  and  subject  to 
execution  upon  the  date  when  any  of 
the  following  occiu^: 

(1)  A  grant  of  volimtary  departure 
expires; 

(2)  An  immigration  judge  enters  an 
order  of  deportation  without  granting 
voluntary  departure  or  other  relief,  and 
the  ahen  respondent  waives  his  or  order 
right  to  appeal; 

(3)  The  Board  of  Immigration  Appeals 
enters  and  order  of  deportation  on 
appeals,  without  granting  voluntary 
departure  or  other  rehef;  or 

(4)  A  Federal  district  or  appellate 
court  affirms  an  administrative  order  of 
deportation  in  a  petition  for  review  or 
habeas  corpus  action. 

(b)  Service  of  decision.  In  the  case  of 
an  order  entered  by  any  of  the 
authorities  enumerated  above,  the  order 
shall  be  executed  no  sooner  than  72 
hours  after  service  of  the  decision, 
regardless  of  whether  the  alien  is  in 
Service  custody,  provided  that  such 
period  may  be  waived  on  the  knowing 
and  voluntary  request  of  the  alien. 
Nothing  in  this  paragraph  shall  be 
construed,  however,  to  preclude 
assumption  of  custody  by  the  Service  at 
the  time  of  issuance  of  the  final  order. 

PART  242— [REMOVED  AND 
RESERVED] 

108.  Part  242  is  removed  and 
reserved. 

PART  24a— [REMOVED  AND 
RESERVED] 

109.  Part  243  is  removed  and 
reserved, 

PART  244— TEMPORARY  PROTECTED 
STATUS  FOR  NATIONALS  OF 
DESIGNATED  STATES 

110.  The  heading  for  part  244  is 
revised  as  set  forth  above. 

111.  The  authority  citation  for  part 
244  is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1254.  1254a  note 

§§244.1  and  244.2    [Removed] 

112.  Sections  244.1  and  244.2  are 
removed. 

§§  244.3  through  244.22  [Redesignated  as 
§§244.1  through  244.20] 

113.  Newly  redesignated  §§  244.3 
through  244.22  are  further  redesignated 
as  §§244.1  through  244.20,  respectively. 

PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

114.  The  authority  citation  for  part 
245  is  revised  to  read  as  follows: 


Authority:  8  U.S.C  1101,  1103,  1182.  1255 
8  CFR  part  2 

115.  Section  245.1  is  amended  bv: 

a.  Removing  the  word  "and"  at  the 
end  of  the  paragraph  (c)(3); 

b.  Removing  the  "."  at  the  end  of 
paragraphs  (c)(4)  through  (c)(7).  and 
replacing  it  with  a  ";"; 

c.  Redesignating  paragraph  (c)(8)  as 
paragraph  (c)(9); 

d.  Adding  a  new  paragraph  (c)(8); 
e  Revising  newly  redesignated 

paragraph  (c)(9)  introductory  text, 

f.  Revising  newly  redesignated 
paragraphs  (c)(9)(i)  through  (c)(9)(iii); 
and  by 

g.  Revising  paragraph  (fl,  to  read  as 
follows: 

§245.1     Eligibility. 

•         «         *         •         » 

(c)  '   *   * 

(8)  Any  arriving  ahen  who  is  in 
removal  proceedings  pursuant  to  section 
235(b)(1)  or  section  240  of  the  Act.  and 

(9)  .^ny  alien  who  seeks  to  adjust 
status  based  upon  a  marriage  which 
occurred  on  or  ;  fter  November  10.  1986. 
and  while  the  a.. en  was  in  exclusion, 
deportation,  or  removal  proceedings,  or 
judicial  proceedings  relating  thereto 

(i)  Commencement  of  proceedings 
The  period  during  which  the  alien  is  in 
deportation,  exclusion,  or  removal 
proceedings  or  judicial  proceedings 
relating  thereto.  ":ommences: 

(A)  With  the  issuance  of  the  Form  1- 
221,  Order  to  Show  Cause  and  Notice  of 
Hearing  prior  to  June  20,  1991 ; 

(B)  With  the  fihng  of  a  Form  1-221, 
Order  to  Show  Cause  and  Notice  of 
Hearing,  issued  on  or  after  June  20, 
1991.  with  the  Immigration  Court; 

(C)  With  the  issuance  of  Form  1-122, 
Notice  to  .Applicant  for  Admission 
Detained  for  Hearing  Before 
Immigration  Judge,  prior  to  April  1, 
1997. 

(D)  With  the  filing  of  a  Form  1-862. 
Notice  to  .Appear,  with  the  Immigration 
Court. or 

(E)  With  the  issuance  and  service  of 
Form  1-860.  Notice  and  Order  of 
Expedited  Removal. 

(ii)  Termination  of  proceedmgs.  The 
period  during  which  the  alien  is  in 
exclusion,  deportation,  or  removal 
proceedings,  or  judicial  proceedings 
relating  thereto,  terminates: 

(A)  When  the  alien  departs  from  the 
United  States  while  an  order  of 
exclusion,  deportation,  or  removal  is 
outstanding  or  before  the  expiration  of 
the  voluntary  departure  time  granted  in 
connection  with  an  alternate  order  of 
deportation  or  removal: 

(B)  When  the  alien  is  found  not  to  be 
inadmissible  or  deportable  from  the 
United  States; 
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(C)  When  the  Form  1-122.  1-221.  !- 
860.  or  1-862  is  canceled; 

(D)  When  proceedings  are  terminated 
by  the  immigration  judge  or  the  Board 
of  Immigration  Appeals,  or 

(E)  When  a  petition  for  review  or  an 
action  for  habeas  corpus  is  granted  by  a 
Federal  court  on  judicial  review. 

(iii)  Exemptions  This  prohibition 
shall  no  longer  apply  if: 

(A)  The  alien  is  found  not  to  be 
inadmissible  or  deportable  from  the 
United  States; 

(B)  Form  1-122.  1-221,  1-860.  or  I- 
862.  is  canceled; 

(C)  Proceedings  are  terminated  by  the 
immigration  judge  or  the  Board  of 
Immigration  Appeals; 

(Dj  A  petition  for  review  or  an  action 
for  habeas  corpus  is  granted  by  a 
Federal  court  on  judicial  review; 

(E)  The  alien  has  resided  outside  the 
United  States  for  2  or  more  years 
following  the  marriage;  or 

(F)  The  alien  establishes  the  marriage 
is  bona  fide  by  providing  clear  and 
convincing  evidence  that  the  marriage 
was  entered  into  in  good  faith  and  in 
accordance  with  the  laws  of  the  place 
where  the  marriage  took  place,  was  not 
entered  into  for  the  purpose  of 
procuring  the  alien's  entrv^  as  an 
immigrant,  and  no  fee  or  other 
consideration  was  given  (other  than  to 
an  attorney  for  assistance  in  preparation 
of  a  lawful  petition)  for  the  tiling  of  a 
petition. 

*  •         •         •         • 

(f)  Concurrent  applications  to 
overcome  grounds  of  inadmissibility. 
Except  as  provided  in  8  CFR  parts  235 
and  249.  an  application  under  this  part 
shall  be  the  sole  method  of  requesting 
the  exercise  of  discretion  under  sections 
212  (g).  (h).  (i).  and  (k)  of  the  Act,  as 
they  relate  to  the  inadmissibility  of  an 
alien  in  the  United  States  No  fee  is 
required  for  filing  an  application  to 
overcome  the  grounds  of  inadmissibility 
of  the  Act  if  filed  concurrently  with  an 
application  for  adjustment  of  status 
under  the  provisions  of  the  Act  of 
October  28,  1977,  and  of  this  part. 

•  •         •         •         « 

116  Section  245.2  is  amended  by: 
a  Revising  paragraph  (a)(1); 
b  Revising  paragraph  (a)(4)(ii); 

c.  Revising  paragraph  (aj(5)  (ii)  and 
(iii);  and  by 

d.  Revising  paragraph  (c),  to  read  as 
follows: 

$245.2    Application. 

(a)  General.  (1)  Jurisdiction.  An  ahen 
who  beheves  he  or  she  meets  the 
eligibility  requirements  of  section  245  of 
the  Act  or  section  1  of  the  Act  of 
November  2.  1966.  and  ^  245  1  shall 


apply  to  the  director  having  jurisdiction 
over  his  or  her  place  of  residence  unless 
otherwise  instructed  in  8  CFR  part  245. 
or  by  the  instruction  on  the  application 
form.  After  an  alien,  other  than  an 
arriving  alien,  is  in  deportation  or 
removal  proceedings,  his  or  her 
application  for  adjustment  of  status 
under  section  245  of  the  Act  or  section 
1  of  the  Act  of  November  2.  1966  shall 
be  made  and  considered  only  in  those 
proceedings.  An  arriving  alien,  other 
than  an  alien  in  removal  proceedings, 
who  believes  he  or  she  meets  the 
eligibility  requirements  of  section  245  of 
the  Act  or  section  1  of  the  Act  of 
November  2, 1966,  and  §245.1  shall 
apply  to  the  director  having  jurisdiction 
over  his  or  her  place  of  arrival.  An 
adjustment  application  by  an  alien 
paroled  under  section  212(d)(5)  of  the 
Act,  which  has  been  denied  by  the 
Director,  may  be  renewed  in  removal 
proceedings  under  8  CFR  part  240  only 
if: 

(i)  The  denied  application  must  have 
been  properly  filed  subsequent  to  the 
applicant's  earlier  inspection  and 
admission  to  the  United  States;  and 

(ii)  The  applicant's  later  absence  from 
and  return  to  the  United  States  was 
under  the  terms  of  an  advance  parole 
authori2ation  on  Form  1-512  granted  to 
permit  the  applicant's  absence  and 
return  to  pursue  the  previously  filed 
adjustment  application. 
***** 

(4)  *    *    * 

(ii)  Under  section  245  of  the  Act.  The 
departure  from  the  United  States  of  an 
applicant  who  is  under  exclusion, 
deportation,  or  removal  proceedings 
shall  be  deemed  an  abandonment  of  the 
application  constituting  grounds  for 
termination  of  the  proceeding  by  reason 
of  the  departure.  The  departure  of  an 
applicant  who  is  not  under  exclusion, 
deportation,  or  removal  proceedings 
shall  be  deemed  an  abandonment  of  his 
or  her  application  constituting  grounds 
for  termination,  unless  the  applicant 
was  previously  granted  advance  parole 
by  the  Service  for  such  absence,  and 
was  inspected  upon  returning  to  the 
United  States.  If  the  application  of  an 
individual  granted  advance  parole  is 
subsequently  denied,  the  applicant  will 
be  treated  as  an  applicant  for  admission, 
and  subject  to  the  provisions  of  sections 
212  and  235  of  the  Act. 
***** 

(5)*    *    • 

(ii)  Under  section  245  of  the  Act.  If  the 
application  is  approved,  the  applicant's 
permanent  residence  shall  be  recorded 
as  of  the  date  of  the  order  approving  the 
adjustment  of  status.  An  application  for 
adjustment  of  status,  as  a  preference 


alien,  shall  not  be  approved  until  an 
immigrant  visa  number  has  been 
allocated  by  the  Department  of  State, 
except  when  the  applicant  has 
established  eligibility  for  the  benefits  of 
Public  Law  101-238.  No  appeal  lies 
from  the  denial  of  an  application  by  the 
director,  but  the  applicant,  if  not  an 
arriving  alien,  retains  the  right  to  renew 
his  or  her  application  in  proceedings 
under  8  CFR  part  240.  Also,  an 
applicant  who  is  a  parolee  and  meets 
the  two  conditions  described  in 
§  245.2(a)(1)  may  renew  a  denied 
appUcation  in  proceedings  under  8  CFR 
part  240  to  determine  admissibility.  At 
the  time  of  renewal  of  application,  an 
applicant  does  not  need  to  meet  the 
statutory  requirement  of  section  245(c) 
of  the  Act.  or  §  245.1(g),  if,  in  fact,  those 
requirements  were  met  at  the  time  the 
renewed  application  was  initially  filed 
with  the  director.  Nothing  in  this 
section  shall  entitle  an  alien  to 
proceedings  under  section  240  of  the 
Act  who  is  not  otherwise  so  entitled, 
(iii)  Under  the  Act  of  November  2. 
1966.  If  the  application  is  approved,  the 
applicant's  permanent  residence  shall 
be  recorded  in  accordance  with  the 
provisions  of  section  1.  No  appeal  lies 
from  the  denial  of  an  application  by  the 
director,  but  the  applicant,  if  not  an 
arriving  alien,  retains  the  right  to  renew 
his  or  her  application  in  proceedings 
under  8  CFR  part  240.  Also,  an 
applicant  who  is  a  parolee  and  meets 
the  two  conditions  described  in 
§  245.2(a)(1)  may  renew  a  denied 
application  in  proceedings  under  8  CFR 
part  240  to  determine  admissibility. 
•         *         *         *         « 

(c)  Application  under  section  214ldj 
of  the  Act.  An  application  for 
permanent  resident  status  pursuant  to 
section  214(d)  of  the  Act  shall  be  filed 
on  Form  1-485  with  the  director  having 
jurisdiction  over  the  applicant's  place  of 
residence.  A  separate  application  shall 
be  filed  by  each  applicant.  If  the 
apphcation  is  approved,  the  director 
shall  record  the  lawful  admission  of  the 
applicant  as  of  the  date  of  approval.  The 
applicant  shall  be  notified  of  the 
decision  and,  if  the  application  is 
denied,  of  the  reasons  therefor.  No 
appeal  shall  lie  fi-om  the  denial  of  an 
apphcation  by  the  director  but  such 
denial  shall  be  without  prejudice  to  the 
alien's  right  to  renew  his  or  her 
application  in  proceedings  under  8  CFR 
part  240. 

117.  Section  245.5  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§245.5    Medical  examination. 

Pursuant  to  section  232(b)  of  the  Act. 
an  applicant  for  adjustment  of  status 
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shall  be  required  to  have  a  medical 
examination  by  a  designated  civil 
surgeon,  whose  report  setting  forth  the 
findings  of  the  mental  and  physical 
condition  of  the  applicant,  including 
comphance  with  section  212(a)(l)(A)(ii) 
of  the  Act,  shall  be  incorporated  into  the 
record.*  *  * 

118.  Section  245.8  is  amended  by 
revising  paragraph  (e),  to  read  as 
follows: 

§  245.8    Adjustment  of  status  as  a  special 
immigrant  under  section  1 01  (a)(27)(K)  of  the 
Act 

***** 

(e)  Bemoval  provisions  of  section  237 
of  the  Act.  If  the  Service  is  made  aware 
by  notification  from  the  appropriate 
executive  department  or  by  any  other 
means  that  a  section  101(aK27)(K) 
special  immigrant  who  has  already  been 
granted  permanent  residence  fails  to 
complete  his  or  her  total  active  duty 
service  obligation  for  reasons  other  than 
an  honorable  discharge,  the  alien  may 
become  subject  to  the  removal 
provisions  of  section  237  of  the  Act, 
provided  the  alien  is  in  one  or  more  of 
the  classes  of  deportable  aliens  specified 
in  section  237  of  the  Act.  The  Service 
shall  obtain  current  Form  DD-214, 
Certificate  of  Release  or  Discharge  from 
Active  Duty,  from  the  appropriate 
executive  department  for  verification  of 
the  alien's  failure  to  maintain  ehgibility. 
***** 

119.  Section  245.9  is  amended  by 
revising  paragraphs  (d)  and  (m),  to  read 
as  follows: 

§  245.9    Adjustment  of  Status  of  Certain 
Nationals  of  the  People's  Republic  of  China 
under  Public  Law  102-404. 
***** 

(d)  Waivers  of  inadmissibility  under 
section  212(a)  of  the  Act.  An  applicant 
for  the  benefits  of  the  adjustment  of 
status  provisions  of  Pub.  L.  102-404  is 
automatically  exempted  from 
compliance  with  the  requirements  of 
sections  212(a)(5]  and  212(a)(7)(A)  of 
the  Act.  A  Pub.  L.  102-404  applicant 
may  also  apply  for  one  or  more  waivers 
of  inadmissibihty  under  section  212(a) 
of  the  Act,  except  for  inadmissibility 
under  section  212(a)(2)(C),  212(a)(3)(A). 
212(a)(3)(B),  212(a)(3)(C)  or  212(a)(3)(E) 
of  the  Act. 
***** 

(m)  Effect  of  enactment  on  family 
members  other  than  qualified  family 
members.  The  adjustment  of  status 
benefits  and  waivers  provided  by  Pub. 
L.  102—404  do  not  apply  to  a  spouse  or 
child  who  is  not  a  qualified  family 
member  as  defined  in  paragraph  (c)  of 
this  section.  However,  a  spouse  or  child 
whose  relationship  to  the  principal 


alien  was  estabhshed  prior  to  the 
approval  of  the  principal's  adjustment 
of  status  appUcation  may  be  accorded 
the  derivative  priority  date  and 
preference  category  of  the  principal 
alien,  in  accordance  with  the  provisions 
of  section  203(d)  of  the  Act.  The  spouse 
or  child  may  use  the  priority  date  and 
category'  when  it  becomes  current,  in 
accordance  with  the  limitations  set  forth 
in  sections  201  and  202  of  the  Act. 
Persons  who  are  unable  to  maintain 
lawful  nonimmigrant  status  in  the 
United  States  and  are  not  immediately 
eligible  to  apply  for  adjustment  of  status 
may  request  voluntary-  departure 
pursuant  to  8  CFR  part  240. 

120.  Section  245.10  is  amended  by: 

a.  Revising  paragraphs  (a)(3)  and  (6): 
and  by 

b.  Revising  introductory  text  in 
paragraph  (b),  to  read  as  follows: 

§245.10    Adjustment  of  status  upon 
payment  of  additional  sum  under  Public 
Law  103-317. 

(a)  •  *  * 

(3)  Is  not  inadmissible  from  the 
United  States  under  any  provision  of 
section  212  of  the  Act,  or  all  grounds  for 
inadmissibility  have  been  waived; 
***** 

(6)  Remits  the  sum  specified  in 
section  245(i)  of  the  Act,  unless 
payment  of  the  sum  is  waived  under 
section  245(i)  of  the  Act:  and 

***** 

(b)  Payment  of  additional  sum.  An 
applicant  filing  under  the  provisions  of 
section  245(i)  of  the  Act  must  pay  the 
standard  adjustment  of  status  filing  fee, 
as  shown  on  Form  1—485  and  contained 
in  §  103.7(b)(1)  of  this  chapter.  The 
applicant  must  also  pay  the  additional 
sirni  specified  in  section  245(i)  of  the 
Act,  unless  at  the  time  the  application 
for  adjustment  of  status  is  filed,  the 
alien  is: 
***** 

121.  Section  245.11  is  amended  by: 

a.  Revising  paragraph  (a)(4)(ii)(B); 

b.  Revising  paragraph  (b)(l)(iii); 

c.  Revising  the  introductory  text  in 
paraE^ph  (c);  and  by 

d.  Revising  paragraphs  (h)  and  (i),  to 
read  as  follows: 

§  245.1 1    Adjustment  of  aliens  in  S 
nonimmigrant  classification. 

(a)  *  *  • 

(4)  *  '  * 
(ii)  *  *  • 

(B)  Be  admissible  to  the  United  States 
as  an  immigrant,  unless  the  ground  of 
inadmissibility  has  been  waived; 
***** 

(b)*** 
(I)*** 

(iii)  The  family  member  is  not 
inadmissible  from  the  United  States  as 


a  participant  in  Nazi  persecution  or 
genocide  as  described  in  section 
212(a)l3)(E)oftheAct; 
***** 

(c)  Waivers  of  inadmissibility.  An 
alien  seeking  to  adjust  status  pursuant 
to  the  provisions  of  section  101(a)(15)(S) 
of  the  Act  may  not  be  denied  adjustment 
of  status  for  conduct  or  a  condition  that: 
***** 

(h)  Removal  under  section  237  of  the 
Act  Nothing  in  this  section  shall 
prevent  an  alien  adjusted  pursuant  to 
the  terms  of  these  provisions  from  being 
removed  for  conviction  of  a  crime  of 
moral  turpitude  committed  within  10 
years  after  being  provided  lawful 
permanent  residence  under  this  section 
or  for  any  other  ground  under  section 
237  of  the  Act. 

(i)  Denial  of  application.  In  the  event 
the  district  decides  to  deny  an 
application  on  Form  1-485  and  an 
approved  Form  1-854  to  allow  an  S 
nonimmigrant  to  adjust  status,  the 
.Assistant  Attorney  General,  Criminal 
Division,  and  the  relevant  LEA  shall  be 
notified  in  wTiting  to  that  effect.  The 
Assistant  Attorney  General.  Criminal 
Division,  shall  concur  in  or  object  to 
that  decision.  Unless  the  Assistant 
Attorney  General,  Criminal  Division, 
objects  within  7  days,  he  or  she  shall  be 
deemed  to  have  concurred  in  the 
decision.  In  the  event  of  an  objection  by 
the  Assistant  Attorney  General. 
Criminal  Division,  the  matter  will  be 
expeditiously  referred  to  the  Deputy 
Attorney  Gene'^1  for  a  final  resolution. 
In  no  circumstances  shall  the  alien  or 
the  relevant  LEA  have  a  right  of  appeal 
from  any  decision  to  deny.  A  denial  of 
an  adjustment  application  under  this 
paragraph  may  not  be  renewed  in 
subsequent  removal  proceedings 

PART  246— RESCISSION  OF 
ADJUSTMENT  OF  STATUS 

122.  The  authority  citation  for  part 
246  is  revised  to  read  as  follows: 

Authority:  8  L  S  C 
1259:  8  CFR  part  2 


1103.  1254.  1255,  1256, 


§  246.8    [Removed] 

123.  Section  246.8  is  removed. 

PART  248— CHANGE  OF 
NONIMMGRANT  CLASSIFICATION 

124.  The  authority  citation  for  part 
248  continues  to  read  as  follows: 

Authority;  8  U.S.C.  1101,  1103,  1184.  1187. 
1258;  8  CFR  part  2. 

125.  Section  248.1  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 
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§248.1    Eligibility. 

•  •  *  *  * 

(4)  The  alien  is  not  the  subject  of 
removal  proceedings  under  8  CFR  part 
240. 


PART  249— CREATION  OF  RECORDS 
OF  LAWFUL  ADMISSION  FOR 
PERMANENT  RESIDENCE 

126.  The  authority  citation  for  part 
249  is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1132.  1259;  8 
CFR  part  2. 

127.  Section  249.2  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  and  by  revising  paragraph  (b).  to  read 
as  follows: 

§249.2    Application. 

(a)  Jurisdiction.  An  application  by  an 
alien,  other  than  an  arriving  alien,  who 
has  been  served  with  a  notice  to  appear 
or  warrant  of  arrest  shall  be  considered 
only  in  proceedings  under  8  CFR  part 
240.  *   *   * 

(b)  Decision.  The  applicant  shall  be 
notified  of  the  decision  and.  if  the 
application  is  denied,  of  the  reasons 
therefor.  If  the  application  is  granted,  a 
Form  1-551,  showing  that  the  applicant 
has  acquired  the  status  of  an  alien 
lawfully  admitted  for  permanent 
residence,  shall  not  be  issued  until  the 
apphcant  surrenders  any  other 
document  in  his  or  her  possession 
evidencing  compliance  with  the  alien 
registration  requirements  of  former  or 

xisting  law.  No  appeal  shall  lie  from 
..le  denial  of  an  application  by  the 
district  director.  However,  an  alien, 
other  than  an  arriving  alien,  may  renew 
the  denied  application  in  proceedings 
under  8  CFR  part  240. 

PART  251— ARRIVAL  MANIFESTS  AND 
LISTS:  SUPPORTING  DOCUMENTS 

128.  The  authority  citation  for  part 
251  is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  1182,  1221.  1281. 
1282,  8  CFR  part  2. 

129.  Section  251.1  is  revised  to  read 
as  follows: 

§251.1    Arrtval  manifests  and  lists. 

(a)  Vessels.  (1)  General.  The  master  or 
agent  of  every  vessel  arriving  in  the 
United  States  from  a  foreign  place  or  an 
outlying  possession  of  the  United  States 
shall  present  to  the  immigration  officer 
at  the  port  where  the  immigration 
inspection  is  performed  a  manifest  of  all 
crewmen  on  board  on  Form  1-418. 
Passenger  List  and  Crew  List,  in 
accordance  with  the  instructions 
contained  thereon. 


(2)  Longshore  work  notations.  The 
master  or  agent  of  the  vessel  shall 
indicate  in  writing  immediately  below 
the  name  of  the  alien  listed  on  the  Form 
1-418  whether  or  not  crewmen  aboard 
the  vessel  will  be  used  to  perform 
longshore  work  at  any  United  States 
port  before  the  vessel  departs  the  United 
States. 

(i)  If  no  longshore  work  will  be 
performed,  no  further  notation  regarding 
longshore  work  is  required. 

(ii)  If  longshore  work  will  be 
performed,  the  master  or  agent  shall 
note  which  exception  listed  in  section 
258  of  the  Act  permits  the  work.  The 
exceptions  are: 

(A)  The  hazardous  cargo  exception; 

(B)  The  prevailing  practice  exception 
in  accordance  with  a  port's  collective 
bargaining  agreements; 

(C)  The  prevailing  practice  exception 
in  a  port  where  there  is  no  collective 
bargaining  agreement,  but  for  which  the 
vessel  files  an  attestation: 

(D)  The  prevailing  practice  exception 
for  automated  vessels;  and 

(E)  The  reciprocity  exception. 
(iii)  If  longshore  work  will  be 

performed  under  the  hazardous  cargo 
exception,  the  vessel  must  either  be  a 
tanker  or  be  transporting  dry  bulk  cargo 
that  qualifies  as  hazardous.  All  tankers 
qualifv'  for  the  hazardous  cargo 
exception,  except  for  a  tanker  that  has 
been  gas- freed  to  load  non-hazardous 
dry  bulk  commodities. 

(A)  To  invoke  the  exception  for 
tankers,  the  master  or  agent  shall  note 
on  the  manifest  that  the  vessel  is  a 
qualifying  tanker. 

(B)  if  the  vessel  is  transporting  dry 
bulk  hazardous  cargo,  the  master  or 
agent  shall  note  on  the  manifest  that  the 
vessel's  dry  bulk  cargo  is  hazardous  and 
shall  show  the  immigration  officer  the 
dangerous  cargo  manifest  that  is  signed 
by  the  master  or  an  authorized 
representative  of  the  ov^mer,  and  that 
under  46  CFR  148.02  must  be  kept  in  a 
conspicuous  place  near  the  bridge 
house. 

(iv)  If  longshore  work  will  be 
performed  under  the  prevailing  practice 
exception,  the  master  or  agent  shall  note 
on  the  manifest  each  port  at  which 
longshore  work  will  be  performed  under 
this  exception.  Additionally,  for  each 
port  the  master  or  agent  shall  note  either 
that: 

(A)  The  practice  of  nonimmigrant 
crewmen  doing  longshore  work  is  in 
accordance  with  all  collective 
bargaining  agreements  covering  30 
percent  or  more  of  the  longshore 
workers  in  the  port: 

(B)  The  port  nas  no  collective 
bargaining  agreement  covering  30 
percent  or  more  of  the  longshore 


workers  in  the  port  and  an  attestation 
has  been  filed  with  the  Secretary  of 
Labor; 

(C)  An  attestation  that  was  previously 
filed  is  still  valid  and  the  continues  to 
comply  with  the  conditions  stated  in 
that  attestation:  or 

(D)  The  longshore  work  consists  of 
operating  an  automated,  self-unloading 
conveyor  belt  or  a  vacuum-actuated 
system. 

(v)  If  longshore  work  will  be 
performed  under  the  reciprocity 
exception,  the  master  or  agent  shall  note 
on  the  manifest  that  the  work  will  be 
done  under  the  reciprocity  exception, 
and  will  note  the  nationality  of  the 
vessel's  registry  and  the  nationality  or 
nationalities  of  the  holders  of  a  majority 
of  the  ownership  interest  in  the  vessel. 

(3)  Exception  for  certain  Great  Lakes 
vessels,  (i)  A  manifest  shall  not  be 
required  for  a  vessel  of  United  States, 
Canadian,  or  British  registry  engaged 
solely  in  traffic  on  the  Great  Lakes  or  the 
St.  Lawrence  River  and  connecting 
waterways,  herein  designated  as  a  Great 
Lakes  vessel,  unless: 

(A)  The  vessel  employs  nonimmigrant 
crewmen  who  will  do  longshore  work  at 
a  port  in  the  United  States;  or 

(B)  The  vessel  employs  crewmen  of 
other  than  United  States,  Canadian,  or 
British  citizenship. 

(ii)  In  either  situation,  the  master  shall 
note  the  manifest  in  the  manner 
prescribed  in  paragraph  (a)(2)  of  this 
section. 

(iii)  After  submission  of  a  manifest  on 
the  first  voyage  of  a  calendar  year,  a 
manifest  shall  not  be  required  on 
subsequent  arrivals  unless  a 
nonimmigrant  crewTnan  of  other  than 
Canadian  or  British  citizenship  is 
employed  on  the  vessel  who  was  not 
aboard  and  listed  on  the  last  prior 
manifest,  or  a  change  has  occurred 
regarding  the  performance  of  longshore 
work  in  the  United  States  by 
nonimmigrant  crewmen,  or  a  change  has 
occurred  in  the  exception  that  the 
master  or  agent  of  the  vessel  wishes  to 
invoke  which  was  not  noted  on  the  last 
prior  manifest. 

(4)  The  master  or  agent  of  a  vessel  that 
only  bunkers  at  a  United  States  port  en 
route  to  another  United  States  port  shall 
annotate  Form  1-418  presented  at  the 
onward  port  to  indicate  the  time,  date, 
and  place  of  bunkering. 

(5)  If  documentation  is  required  to 
support  an  exception,  as  described  in 
§  258.2  of  this  chapter,  it  must 
accompany  the  manifest. 

(b)  Aircraft.  The  captain  or  agent  of 
every  aircraft  arriving  in  the  United 
States  from  a  foreign  place  or  from  an 
outlying  possession  of  the  United  States, 
except  an  aircraft  arriving  in  the  United 
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States  directly  from  Canada  on  a  flight 
originating  in  that  country,  shall  present 
to  the  immigration  officer  at  the  port 
where  the  inspection  is  performed  a 
manifest  on  United  States  Customs 
Service  Form  7507  or  on  the 
International  Civil  Aviation 
Organization's  General  Eteclaration  of  all 
the  alien  crewmembers  on  board, 
including  alien  crewmembers  who  are 
returning  to  the  United  States  after 
taking  an  aircraft  of  the  same  line  from 
the  United  States  to  a  foreign  place  or 
alien  crewmembers  who  are  entering  the 
United  States  as  passengers  solely  for 
the  purpose  of  taldng  an  aircraft  of  the 
same  line  from  the  United  States  to  a 
foreign  port.  The  captain  or  agent  of  an 
aircraft  that  only  refuels  at  the  United 
States  en  route  to  another  United  States 
port  must  annotate  the  manifest 
presented  at  the  onward  port  to  indicate 
the  time,  date,  and  place  of  refueling. 
The  surname,  given  name,  and  middle 
initial  of  each  alien  crewman  listed  also 
shall  be  shown  on  the  manifest.  In 
addition,  the  captain  or  agent  of  the 
aircraft  shall  indicate  the  total  number 
of  United  States  citizen  crewmembers 
and  total  number  of  alien  crewmembers. 

(cj  Additional  documents.  The 
master,  captain,  or  agent  shall  prepare 
as  a  part  of  the  manifest,  when  one  is 
required  for  presentation  to  an 
unmigration  officer,  a  completely 
executed  set  of  Forms  1-95,  Conditional 
Landing  Permit,  for  each  nonimmigrant 
alien  crewman  on  board,  except: 

(1)  A  Canadian  or  British  citizen 
crewman  serving  on  a  vessel  plying 
solely  between  Canada  and  the  United 
States;  or 

(2)  A  nonimmigrant  crewman  who  is 
in  possession  of  an  uiunutilated  Form  I- 
184,  Alien  Crewman  Landing  Permit 
and  Identification  Card,  or  an 
uiunutilated  Form  1-95  with  space  for 
additional  endorsements  previously 
issued  to  him  or  her  as  a  member  of  the 
crew  of  the  same  vessel  or  an  aircraft  of 
the  same  line  on  his  or  her  last  prior 
arrival  in  the  United  States,  following 
which  he  or  she  departed  from  the 
United  States  as  a  member  of  the  crew 
of  the  same  vessel  or  an  aircraft  of  the 
same  line. 

130.  Section  251.2  is  revised  to  read 
as  follows: 

§251^    Notlftoation  of  Illegal  landings. 

As  soon  as  discovered,  the  master  or 
agent  of  any  vessel  from  which  an  ahen 
crewman  has  illegally  landed  or 
deserted  in  the  United  States  shall 
inform  the  immigration  officer  in  charge 
of  the  port  where  the  illegal  landing  or 
desertion  occurred,  in  writing,  or  the 
name,  nationahty,  p>assport  number  and, 
if  known,  the  personal  description. 


circumstances  and  time  of  such  illegal 
landing  or  desertion  of  such  alien 
crewman,  and  furnish  any  other 
information  and  documents  that  might 
aid  in  his  or  her  apprehension, 
including  any  passport  surrendered 
pursuant  to  §  252.1(d)  of  this  chapter. 
Failure  to  file  notice  of  illegal  landing 
or  desertion  and  to  furnish  any 
surrendered  passport  within  24  hours  of 
the  time  of  such  landing  or  desertion 
becomes  known  shall  be  regarded  as 
lack  of  compliance  with  section  251(d) 
of  the  Act. 

131.  Section  251.3  is  revised  to  read 
as  follows: 

§  251 .3    Departure  manifests  and  lists  for 
vessels. 

(a)  Fonn  1-418.  Passenger  List-Crew 
List.  The  master  or  agent  of  every  vessel 
departing  from  the  United  States  shall 
submit  to  the  immigration  officer  at  the 
post  from  which  such  vessel  is  to  depart 
directly  to  some  foreign  place  or 
outlying  possession  of  the  United  States, 
except  when  a  manifest  is  not  required 
pursuant  to  §  251.1(a),  a  single  Form  I- 
418  completed  in  accordance  with  the 
instructions  on  the  form.  Submission  of 
a  Form  1-418  that  lacks  any  required 
endorsement  shall  be  regarded  as  lack  of 
compliance  with  section  251(c)  of  the 
Act. 

(b)  Exception  for  certain  Great  Lakes 
vessels.  The  required  list  need  not  be 
submitted  for  Canadian  or  British 
crewmembers  of  Great  Lakes  vessels 
described  in  §  251.1(a)(3). 

132.  Section  251.4  is  revised  to  read 
as  follows: 

§  251 .4    Departure  manifests  and  Hsts  for 
aircraft 

(a)  United  States  Customs  Service 
Form  7507  or  International  Civil 
Aviation  Organization 's  General 
Declaration.  The  captain  or  agent  of 
ever>'  aircraft  departing  from  the  United 
States  for  a  foreign  place  or  an  oullving 
possession  of  the  United  States,  except 
on  a  flight  departing  for  and  terminating 
in  Canada,  shall  submit  to  the 
immigration  officer  at  the  port  from 
which  such  aircraft  is  to  depart  a 
completed  United  States  Customs 
Service  Form  7507  or  the  International 
Civil  Awation  Organization's  General 
Declaration.  The  form  shall  contain  a 
list  of  all  ahen  crewmen  on  board, 
including  aUen  crewmen  who  arrived  in 
the  United  States  as  crewmen  on  an 
aircraft  of  the  same  line  and  who  are 
departing  as  passengers.  The  surname, 
given  name,  and  middle  initial  of  each 
such  alien  crewman  Usted  shall  be 
shown.  In  addition,  the  captain  or  agent 
of  the  craft  shall  indicate  the  total 
number  of  alien  cre%vmembers  and  the 


total  number  of  United  States  citizen 
crevnnembers. 

(b)  Notification  of  changes  in 
employment  for  aircraft.  The  agent  of 
the  air  transportation  line  shall 
immediately  notifv*  in  writing  the 
nearest  immigration  office  of  the 
termination  of  employment  in  the 
United  States  of  each  alien  employee  of 
the  line  furnishing  the  name,  birth  date, 
birthplace,  nationality,  passport 
number,  and  other  available  information 
concerning  such  alien.  The  procedure  to 
follow  in  obtaining  permission  to  pay- 
off or  discharge  an  ahen  crewman  in  the 
United  States  after  initial  immigration 
inspection,  other  than  an  ahen  lawfuUv 
admitted  for  permanent  residence,  is  set 
forth  in  §  252.1(f)  of  this  chapter. 

133.  Section  251.5  is  revised  to  read 
as  follows: 

§  251 .5    Exemptions  for  private  vessels  and 
aircraft. 

The  provisions  of  this  pari  relating  to 
submission  of  arrival  and  departure 
manifests  and  lists  shall  not  apply  to  a 
private  vessel  or  a  private  aircraft  not 
engaged  directly  or  indirectly  in  the 
carriage  of  persons  or  cargo  for  hire. 

PART  252— LANDING  OF  AUEN 
CREWMEN 

134.  The  authority  citation  for  part 
252  is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  1184,  1258, 
1281,  1282.  8  CFR  part  2. 

135.  Section  252.1  is  amended  by 
revising  paragraphs  (a)  through  (c)  to 
read  as  follows: 

§  252. 1     Examination  of  crewmen. 

(a)  Detention  prior  to  examination. 
All  persons  employed  in  any  capacity 
on  board  any  vessel  or  aircraft  arriving 
in  the  United  States  shall  be  detained  on 
board  the  vessel  or  at  the  airport  of 
arrival  by  the  master  or  agent  of  such 
vessel  or  aircraft  until  admitted  or 
otherwise  pern"  tied  to  land  by  an 
officer  of  the  Service. 

(b)  Classes  of  aliens  subject  to 
examination  under  this  part.  The 
examination  of  every  nonimmigrant 
alien  crewnman  arriving  in  the  United 
States  shall  be  in  accordance  with  this 
part  except  that  the  following  classes  of 
persons  employeed  on  vessels  or  aircraft 
shall  be  examined  in  accordance  with 
the  provisions  of  8  CFR  parts  235  and 
240: 

(1)  Canadian  or  British  citizen 
crewmen  serving  on  vessels  plying 
solely  between  Canada  and  the  United 
States;  or 

(2)  Canadian  or  British  citizen 
crewmen  of  aircraft  arriving  in  a  Stale 
of  the  United  States  directly  from 
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Canada  on  flights  originating  in  that 
countn,'.  The  crew  of  a  vessel  arriving  at 
a  United  States  port  that  may  not 
require  inspection  by  or  clearance  from 
the  United  States  Customs  Service  is, 
nevertheless,  subject  to  examination 
under  this  part;  however,  the  master  of 
such  a  vessel  is  not  required  to  present 
Form  1-95  for  any  crewman  who  is  not 
an  applicant  for  a  conditional  landing 
pennit. 

(c)  Requirements  for  landing  permits. 
Ever>'  alien  crewman  applying  for 
landing  privileges  in  the  United  States 
must  majce  his  or  her  appHcation  in 
person  before  an  immigraticjn  officer, 
present  whatever  documents  art' 
required,  be  photographed  and 
fingerprinted  as  the  district  director  may 
require,  and  establish  to  the  satisfaction 
of  the  immigration  officer  that  he  or  she 
.s  not  inadmissible  under  any  provision 
of  the  law  and  is  entitled  clearly  and 
bevond  doubt  to  landing  pnvileges  in 
the  United  States. 

136.  Section  252.2  is  revised  to  read 
is  follows: 

§252.2    Revocation  of  conditional  landing 
permits;  rsmoval. 

(a)  Rpvocatjon  and  removal  while 
vessel  IS  in  the  United  States.  A 
crewman  whose  landing  permit  is 
subject  to  revocation  pursuant  to  section 
252rb)  of  the  Act  may  be  taken  into 
custody  by  any  immigration  officer 
without  a  warrant  of  arrest  and  be 
transferred  to  the  vessel  of  arrival,  if  the 
vessel  IS  in  anv  port  in  the  United  States 
and  has  not  departed  foreign  since  the 
crewman  was  issued  his  or  her 
conditional  landing  permit   Detention 
and  removal  of  the  crewman  shall  be  at 
the  expense  of  'ne  transportation  line  on 
which  the  crewman  arrived.  Removal 
may  be  effected  on  the  vessel  of  arrival 
or,  if  the  master  of  the  vessel  has 
requested  in  writing,  by  alternate  means 
;f  removal  on  the  vessel  of  arrival  is 
impraciical 

(D)  Revocation  and  removal  after 
vessel  has  departed  the  United  States.  A 
creyvman  who  was  granted  landing 
privileges  pnor  to  April  1.  1997,  and 
who  has  not  departed  foreign  ou  the 
vessel  of  arnval,  or  on  another  vessel  or 
aircraft  if  su(  h  permission  was  granted 
pursuant  to  <^  252.1(fl.  is  subject  to 
removal  proceedings  under  section  240 
of  the  .\ct  as  an  alien  deportable 
pursuant  to  section  237i'a)(lj(C)(i)  of  the 
Act.  A  crewman  who  was  granted 
landing  privileges  cm  or  after  April  1, 
1997,  and  who  has  not  departed  foreign 
on  the  vessel  of  arrival,  or  on  another 
vessel  or  aircraft  if  suf  h  permission  was 
granted  pursuant  to  §  252.1(11,  shall  he 
removed  from  the  United  States  without 
a  hearing.  In  either  case,  if  the  alien  is 


removed  within  5  years  of  the  date  ot 
landing,  removal  of  the  crewman  shall 
be  at  the  expense  of  the  ov\Tier  of  the 
vessel.  In  the  case  of  a  crewman  r.rdered 
removed  more  than  5  years  after  the 
date  of  landing,  removal  shall  be  at  the 
expense  of  the  appropriation  for  the 
enforcement  of  the  Act. 

137.  Section  252.3  is  revised  to  read 
as  follows: 

§  252.3    Great  Lakes  vessels  and  tugboats 
arriving  in  the  United  States  from  Canada; 
special  procedures. 

(a)  United  States  vessels  and  tugboats. 
An  immigration  examination  shall  not 
be  required  of  any  crewman  aboard  a 
Great  Lakes  vessel  of  United  States 
registry  or  a  tugboat  of  United  States 
registry  arriving  from  Canada  at  a  port 
of  the  United  States  who  has  been 
examined  and  admitted  by  an 
immigration  officer  as  a  member  of  the 
crew  of  the  same  vessel  or  tugboat  or  of 
any  other  vessel  or  tugboat  of  the  same 
company  during  the  current  calendar 
year. 

(b)  Canadian  or  British  vessels  or 
tugboats.  An  alien  crewman  need  not  be 
presented  for  inspection  if  the  alien 
crewman: 

(1)  Serves  aboard  a  Great  Lakes  vessel 
of  Canadian  or  British  registry  or  aboard 
a  tugboat  of  Canadian  or  British  registry 
arriving  at  a  United  States  port-of-entry 
from  Canada; 

(2)  Seeks  admission  for  a  period  of 
less  than  29  days; 

(3)  Has,  during  the  current  calendar 
year,  been  inspected  and  admitted  by  an 
immigration  officer  as  a  member  of  the 
crew  of  the  same  vessel  or  tugboat,  or 
of  any  other  vessel  or  tugboat  of  the 
same  company; 

(4)  Is  either  a  British  or  Canadian 
citizen  or  is  in  possession  of  a  valid 
Form  1-95  previously  issued  to  him  or 
her  as  a  member  of  the  crew  of  the  same 
vessel  or  tugboat,  or  of  any  vessel  or 
tugboat  of  the  same  company; 

(5l  Does  not  request  or  require  landing 
privileges  in  the  United  States  beyond 
the  time  the  vessel  or  tugboat  will  be  in 
port; and, 

(61  Will  depart  to  Canada  with  the 
vessel  or  tugboat. 

138.  Section  252.4  is  revised  to  read 
as  follows: 

§  252.4    Permanent  landing  permit  and 
identification  card. 

A  Form  1-184  is  valid  until  revoked. 
It  shall  be  revoked  when  an  immigration 
officer  finds  thaft  the  crewman  is  in  the 
United  States  in  willful  violation  of  the 
terms  and  conditions  of  his  or  her 
permission  to  land,  or  that  he  or  she  is 
inadmissible  to  the  United  States.  On 
revocation,  the  Form  1-184  shall  be 


surrendered  to  an  immigration  officer. 
No  appeal  shall  lie  from  the  revocation 
of  Form  1-184. 

139  Section  252.5  is  revised  to  read 
as  follows; 

§252.5    Special  procedures  for  deserters 
from  Spanish  or  Greek  ships  of  war. 

(a)  General.  Under  E.O.  11267  of 
lanuary  19.  1966  (31  FR  807)  and  28 
CFR  0.109,  and  E.O.  11300  of  August  17, 
1966  (31  FR  11009),  and  28  CFR  0.110. 
the  Commissioner  and  immigration 
officers  (as  defined  in  §  103. l(j)  of  this 
chapter)  are  designated  as  "competent 
national  authorities"  on  the  part  of  the 
United  States  within  the  meaning  of 
Article  XXIV  of  the  1903  Treaty  of 
Friendship  and  General  Relations 
between  the  United  States  and  Spain  (33 
Stat.  2105,  2117).  and  "local 
authorities"  and  "competent  officers" 
on  the  part  of  the  United  States  within 
the  meaning  of  Article  XIII  of  the 
Convention  between  the  United  States 
and  Greece  (33  Stat.  2122,  2131). 

fb)  Application  for  restoration.  On 
application  of  a  Consul  General,  Consul, 
Vice-Consul,  or  Consular-Agent  of  the 
Spanish  or  Greek  Government,  made  m 
writing  pursuant  to  Article  XXIV  of  the 
treaty,  or  Article  XIII  of  the  Convention, 
respectively,  stipulating  for  the 
restoration  of  crewmen  deserting, 
stating  that  the  person  named  therein 
has  deserted  from  a  ship  of  war  of  that 
government,  while  in  any  port  of  the 
l.'nited  States,  and  on  proof  by  the 
exhibition  of  the  register,  crew  list,  or 
official  documents  of  the  vessel,  or  a 
copy  or  extract  therefrom,  duly  certified, 
that  the  person  named  belonged,  at  the 
time  of  desertion,  to  the  crew  of  such 
vessel,  such  person  shall  be  tal  ^n  into 
t;ustody  by  any  immigration  officer 
without  a  warrant  of  arrest.  Written 
notification  of  charges  shall  be  served 
on  the  alien  when  he  or  she  is  'aken  into 
custody  or  as  soon  as  practical 
thereafter. 

(c)  Examination  Within  a  reasonable 
period  of  time  after  the  arrest,  the  alien 
shall  be  accorded  an  examination  by  the 
district  director,  acting  district  director, 
or  the  deputy  district  director  having 
jurisdiction  over  the  place  of  arrest.  The 
alien  shall  be  informed  that  he  or  she 
may  have  the  assistance  of  or  be 
represented  by  a  counsel  or 
representative  of  his  or  her  choice 
qualified  under  8  CFR  part  292  without 
expense  to  the  Government,  and  that  he 
or  she  may  present  such  evidence  in  his 
or  her  behalf  as  may  be  relevant  to  this 
proceeding.  If,  upon  the  completion  of 
such  examination,  it  is  determined  that: 

(1)  The  individual  sought  by  the 
Spanish  or  Greek  authorities  had 
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deserted  from  a  Spanish  or  Greek  ship 
of  war  in  a  United  States  port; 

(2)  The  individual  actually  arrested 
and  detained  is  the  person  sought; 

(3)  The  individual  is  not  a  citizen  of 
the  United  States;  and 

(4)  The  individual  had  not  previously 
been  arrested  for  the  same  cause  and  set 
at  liberty  because  he  or  she  had  been 
detained  for  more  than  3  months,  or 
more  than  2  months  in  the  case  of  a 
deserter  from  a  Greek  ship  of  war,  from 
the  day  of  his  or  her  arrest  without  the 
Spanish  or  Greek  authorities  having 
found  an  opportunity  to  send  him  or  her 
home,  the  individual  shall  be  served 
with  a  copy  of  the  findings,  from  which 
no  appeal  shall  lie,  and  be  surrendered 
forthwith  to  the  Spanish  or  Greek 
authorities  if  they  are  prepared  to 
remove  him  or  her  from  the  United 
States.  On  written  request  of  the 
Spanish  or  Greek  authorities,  the 
individual  shall  be  detained,  at  their 
expense,  for  a  period  not  exceeding  3 
months  or  2  months,  respectively,  from 
the  day  of  arrest  to  afford  opportunity  to 
arrange  for  his  or  her  departure  from  the 
United  States. 

(d)  Timely  departure  not  effected.  If 
the  Spanish  authorities  delay  in  sending 
the  individual  home  for  more  than  3 
months,  or  if  the  Greek  authorities  delay 
in  sending  the  individual  home  for  more 
than  2  months,  from  the  day  of  his  or 
her  arrest,  the  individual  shall  be  dealt 
with  as  any  other  alien  unlawfully  in 
the  United  States  under  the  removal 
provisions  of  the  Act,  as  amended. 

(e)  Commission  of  crime.  If  the 
individual  has  committed  any  crime  or 
offense  in  the  United  States,  he  or  she 
shall  not  be  placed  at  the  disposal  of  the 
consul  until  after  the  proper  tribunal 
having  jurisdiction  in  his  or  her  case 
shall  have  pronounced  sentence,  and 
such  sentence  shall  have  been  executed. 

PART  253— PAROLE  OF  ALIEN 
CREWMEN 

140.  The  authority  citation  for  part 
253  is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1182, 1282, 1283. 
1285;  8  CFR  part  2. 

141.  In  §253.1,  paragraph  (f)  is 
revised  to  read  as  follows: 

§253.1    Parole. 

***** 

(f)  Crewman,  stowaway,  or  alien 
removable  under  section  235(c)  alleging 
persecution.  Any  alien  crewman, 
stowaway,  or  alien  removable  under 
section  235(c)  of  the  Act  who  alleges 
that  he  or  she  cannot  return  to  his  or  her 
country  of  nationality  or  last  habitual 
residence  (if  not  a  national  of  any 
country)  because  of  fear  of  p)ersecution 


in  that  country  on  account  of  race, 
religion,  nationality,  membership  in  a 
particular  social  group,  or  political 
opinion,  is  eligible  to  apply  for  asylum 
or  withholding  of  removal  under  8  CFR 
part  208.  Service  officers  shall  take 
particular  care  to  ensure  the  provisions 
of  §  208.5(b)  of  this  chapter  regarding 
special  duties  toward  aliens  aboard 
certain  vessels  are  closely  followed. 


PART  274A— CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

142.  The  authority  citation  for  part 
274a  continues  to  read  as  follows: 

Authority:  8  U.S.C.  UOl,  1103,  1324a;  8 
CFR  part  2. 

143.  Section  274a. 12  is  amended  by: 

a.  Revising  paragraphs  (a)(10)  and 
(12); 

b.  Revising  paragraphs  (c)(8)  and  (10); 

c.  Removing  and  reserving  paragraph 
(c)(12);andby 

d.  Revising  paragraph  (c)(18).  to  read 
as  follows: 

§  274a.1 2    Dasses  of  aliens  authorized  to 
accept  employment 

(a)   *    •    * 

(10)  An  alien  granted  withholding  of 
deportation  or  removal  for  the  period  of 
time  in  that  status,  as  evidenced  bv  an 
emplovTnent  authorization  document 
issued  by  the  Service; 
***** 

(12)  An  alien  granted  Temporar\' 
Protected  Status  under  section  244  of 
the  Act  for  the  period  of  time  in  that 
status,  as  evidenced  by  an  employment 
authorization  document  issued  by  the 
Service;  or 
***** 

(c)  •   *   * 

(8)  An  alien  who  has  filed  a  complete 
application  for  asylum  or  withholding 
of  deportation  or  removal  pursuant  to  8 
CFR  part  208,  whose  application  has  not 
been  decided,  and  who  is  eligible  to 
apply  for  employment  authorization 
under  §  208.7  of  this  chapter  because 
the  150-day  period  set  forth  in  that 
section  has  expired.  Emploj^nent 
authorization  may  be  granted  according 
to  the  provisions  of  §  208.7  of  this 
chapter  in  increments  to  be  determined 
by  the  Commissioner  and  shall  expire 
on  a  specified  date; 
*        »        *        •        « 

(10)  An  alien  who  has  filed  an 
application  for  suspension  of 
deportation  under  section  243  of  the  Act 
or  cancellation  of  removal  pursuant  to 
section  240A  of  the  Act.  Employment 
authorization  shall  be  granted  in 
increments  not  exceeding  one  year 
during  the  period  the  application  is 


pending  (including  any  period  when  an 
administrative  appeal  or  judicial  review 
is  pending)  and  shall  expire  on  a 
specified  date: 

*  *         »         •         ♦ 

(12) [Reserved] 

*  •         •         •         • 

(18)  An  alien  against  whom  a  final 
order  of  deportation  or  removal  exists 
and  who  is  released  on  an  order  of 
supervision  under  the  authority 
contained  in  section  241(a)(3)  of  the  Act 
may  be  granted  emplo\Tnent 
authorization  in  the  discretion  of  the 
district  director  only  if  the  alien  cannot 
be  removed  due  to  the  refusal  of  all 
countries  designated  by  the  alien  or 
under  section  241  of  the  Act  to  receive 
the  alien,  or  because  the  removal  of  the 
alien  is  otheruise  impracticable  or 
contrary-  to  the  public  interest. 
Additional  factors  which  mav  be 
considered  by  the  district  director  in 
adjudicating  the  application  for 
employinent  authorization  include,  but 
are  not  limited  to,  the  following; 

(i)  The  existence  of  economic 
necessity  to  be  employed; 

(ii)  The  existence  of  a  dependent 
spouse  and/or  children  in  the  United 
States  who  rely  on  the  alien  for  support: 
and 

(iii)  The  anticipated  length  of  time 
before  the  alien  can  be  removed  from 
the  United  States. 


PART  286— IMMIGRATION  USER  FEE 

144.  The  authority  citation  for  part 
286  continues  to  read  as  follows: 

Authority:  8  U.S.C   1 103.  1356;  8  CFR  part 
2. 

145.  In  §  286.9.  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§  286.9    Fee  for  processing  applications 
and  Issuing  documentation  at  land  border 
Ports-of-Entry. 

•         •         •         *         * 

(b)*   •   * 

(3)  A  Mexican  national  in  possession 
of  a  valid  nonresident  alien  border 
crossing  card  or  nonimmigrant  B-l''B-2 
visa  who  is  required  to  be  issued  Form 
1-94,  Arrival/Departure  Record, 
pursuant  to  §  235.1(f)  of  this  chapter, 
must  remit  the  required  fee  for  issuance 
of  Form  1-94  upon  determination  of 
admissibility. 


PART  287— FIELD  OFFICERS; 
POWERS  AND  DUTIES 

146.  The  authority  citation  for  part 
287  continues  to  read  as  follows: 

Authority:  8  I  .S  C.  1103.  1182.1225.  1226, 
1251.1252.  1357.  8  CFR  part  2. 
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147.  Section  287.3  is  revised  to  read 
as  follows: 

§  287.3    Disposition  of  cas«s  of  aliens 
arrested  wfttiout  warrant 

(a)  Examination.  ,\n  alien  arrested 
without  a  warrant  of  arrest  under  the 
authority  contained  in  section  287(a)(2) 
of  the  Act  will  be  examined  by  an 
officer  other  than  the  arresting  officer.  If 
no  other  qualified  officer  is  readily 
available  and  the  taking  of  the  alien 
before  another  officer  would  entail 
unnecessary  delay,  the  arresting  officer, 
if  the  conduct  of  such  examination  is  a 
part  of  the  duties  assigned  to  him  or  her, 
may  examine  the  ahen. 

(b)  Determination  of  proceedings.  If 
the  examining  officer  is  satisfied  that 
there  is  prima  facie  evidence  that  the 
arrested  alien  was  entering,  attempting 
to  enter,  or  is  present  in  the  United 
States  in  violation  of  the  immigration 
laws,  the  examining  officer  will  refer  the 
case  to  an  immigration  judge  for  further 
inquiry  in  accordance  with  8  CFR  parts 
235,  239,  or  240,  order  the  alien 
removed  as  provided  for  in  section 
235(b)(1)  of  the  Act  and  §  235.3(b)  of 
this  chapter,  or  take  whatever  other 
action  may  be  appropriate  or  required 
under  the  laws  or  regulations  applicable 
to  the  particular  case. 

(c)  Notifications  and  information. 
Except  in  the  case  of  an  alien  subject  to 
the  expedited  removal  provisions  of 
section  235(b)(1)(A)  of  the  Act.  all  aliens 
arrested  without  warrant  and  placed  in 
formal  proceedings  under  section  238  or 
240  of  the  Act  will  be  advised  of  the 
reasons  for  his  or  her  arrest  and  the  right 
to  be  represented  at  no  expense  to  the 
Government.  The  examining  officer  will 
provide  the  alien  with  a  list  of  the 
available  free  legal  services  provided  bv 
organizations  and  attorneys  qualified 
under  8  CFR  part  3  and  organizations 
recognized  under  §  292.2  of  this  chapter 
that  are  located  in  the  district  where  the 
hearing  will  be  held.  The  examining 
officer  shall  note  on  Form  1-862  that 
such  a  list  was  provided  to  the  alien. 
The  officer  will  also  advise  the  aUen 
that  any  statement  made  may  be  used 
against  him  or  her  in  a  subsequent 
proceeding. 

(d)  Custody  procedures  Unless 
voluntary  departure  has  been  granted 
pursuant  to  subpart  C  of  8  CFR  part  240, 
a  determination  will  be  made  within  24 
hours  of  the  arrest  whether  the  alien 
will  be  continued  in  custody  or  released 
on  bond  or  recognizance  and  whether  a 
notice  to  appear  and  warrant  of  arrest  as 
prescribed  in  8  CFR  parts  236  and  239 
will  be  issued. 

148.  In  §  287.4,  paragraph  (d)  is 
revised  to  read  as  follows: 


§  287.4    Subpoena. 

*         «         *         *         * 

(d)  Invoking  aid  of  court.  If  a  witness 
neglects  to  appear  and  testify  as  directed 
by  the  subpoena  served  upon  him  or  her 
in  accordance  with  the  provisions  of 
this  section,  the  officer  or  immigration 
judge  issuing  the  subpoena  shall  request 
the  United  States  Attorney  for  the 
district  in  which  the  subpoena  was 
issued  to  report  such  neglect  or  refusal 
to  the  United  States  District  Court  and 
to  request  such  court  to  issue  an  order 
requiring  the  watness  to  appear  and 
testify  and  to  produce  the  books,  papers, 
or  documents  designated  in  the 
subpoena. 

149.  In  §  287.5,  paragraphs  (b)  through 
(fl  are  revised  to  read  as  follows: 

§  287.5    Exercise  of  power  by  immigration 
officers. 

***** 

(b)  Power  and  authority  to  patrol  the 
harder.  The  following  immigration 
officers  who  have  successfully 
completed  basic  immigration  law 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  power  to  patrol  the  border  conferred 
by  section  287(a)(3)  of  the  Act: 

(1)  border  patrol  agents,  including 
aircraft  pilots; 

(2)  Special  agents; 

(3)  Immigration  inspectors  (seaport 
operations  only); 

(4)  Adjustments  officers  and 
deportation  officers  when  in  the 
uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections 
(seaport  operations  only); 

(5)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(6)  Immigration  officers  who  need  the 
authority  to  patrol  the  border  under 
section  287(a)(3)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commission. 

(c)  Power  and  authority  to  arrest.  (1) 
Arrests  of  aliens  under  section  287(a)(2) 
of  the  Act  for  immigration  violations. 
The  following  immigration  officers  who 
have  successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  arrest  power  conferred  by 
section  287(a)(2)  of  the  Act  and  in 
accordance  with  §  287.8(c): 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 
(ii)  Special  agents; 
(iii)  Deportation  officers; 
(iv)  Immigration  inspectors; 


(v)  Adjudications  officers; 

(vi)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(vii)  Immigration  officers  who  need 
the  authority  to  arrest  aliens  under 
section  287(a)(2)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner. 

(2)  Arrests  of  persons  under  section 
287(a)(4)  of  the  Act  for  felonies 
regulating  the  admission  or  removal  of 
aliens.  The  following  immigration 
officers  who  have  successfully 
completed  basic  immigration  law 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  arrest  power  conferred  by  section 
287(a)(4)  of  the  Act  and  in  accordance 
vdth  §  287.8(c): 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Special  agents; 

(iii)  Deportation  officers; 

(iv)  Immigration  inspectors; 

(v)  Adjudications  officers; 

(vi)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(vii)  Immigration  officers  who  need 
the  authority  to  arrest  persons  under 
section  287(a)(4)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner  with  the  approval  of  the 
Deputy  Attorney  General. 

(3)  Arrests  of  persons  under  section 
287(a)(5)(A)  of  the  Act  for  any  offense 
against  the  United  States.  The  following 
immigration  officers  who  have 
successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  arrest  power  conferred  by 
section  287(a)(5)(A)  of  the  Act  in 
accordance  with  §  287.8(c): 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Special  agents; 

(iii)  Deportation  officers; 

(iv)  Immigration  inspectors 
(permanent  full-time  immigration 
inspectors  only); 

(v)  Adjudications  officers  when  in  the 
uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  insf>ections; 

(vi)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(vii)  Immigration  officers  who  need 
the  authority  to  arrest  persons  under 
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section  287(a)(5)(A)  of  the  Act  in  order 
to  effectively  accomplish  their 
individual  missions  and  vkrho  are 
designated,  individually  or  as  a  class,  by 
the  Commissioner  with  the  approval  of 
the  Deputy  Attorney  General. 

(4)  Arrests  of  persons  under  section 
287(a)(5)(B)  of  the  Act  for  anvfelonv.  (i) 
Section  287(a)(5)(B)  of  the  Act 
authorizes  designated  immigration 
officers,  as  listed  in  paragraph  (c)(4)(iii) 
of  this  section,  to  arrest  persons, 
without  warrant,  for  any  felony 
cognizable  under  the  laws  of  the  United 
States  if: 

(A)  The  immigration  officer  has 
reasonable  grounds  to  believe  that  the 
person  to  be  arrested  has  committed  or 
is  committing  such  a  felony; 

(B)  The  immigration  officer  is 
performing  duties  relating  to  the 
enforcement  of  the  immigration  laws  at 
the  time  of  the  arrest; 

(C)  There  is  a  likelhood  of  the  person 
escaping  before  a  warrant  can  be 
obtained  of  his  or  her  arrest;  and 

(D)  The  immigration  officer  has  been 
certified  as  successfully  completing  a 
training  program  that  covers  such 
arrests  and  the  standards  with  respect  to 
the  enforcement  activities  of  the  Service 
as  defined  in  §  287.8. 

(ii)  The  following  immigration  officers 
who  have  successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  arrest  power  conferred  by 
section  287(a)(5)(B)  of  the  Act  and  in 
accordance  with  §  287.8(c): 

(A)  Border  patrol  agents,  including 
aircraft  pilots; 

(B)  Special  agents; 

(C)  Deportation  officers; 

(D)  Immigration  inspectors 
(f)ermanent  full-time  immigration 
inspectors  only); 

(E)  Adjudications  officers  when  in  the 
uniform  of  an  immigration  inspector 
and  performing  insp>ections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(F)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(G)  hnmigration  officers  who  need  the 
authority  to  arrest  persons  under  section 
287(a)(5)(B)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner  with  the  approval  of  the 
Deputy  Attorney  General. 

(iii)  Notwithstanding  the 
authorization  and  designation  set  forth 
in  paragraph  (c)(4)(ii)  of  this  section,  no 
immigration  officer  is  authorized  to 
make  an  arrest  for  any  felony  under  the 
authority  of  section  287(a)(5)(B)  of  the 


Act  until  such  time  as  he  or  she  has 
been  certified  by  the  Director  of 
Training  as  successfully  completing  a 
training  course  encompassing  such 
arrests  and  the  standards  for 
enforcement  activities  as  defined  in 
§287.8.  Such  certification  shall  be  valid 
for  the  duration  of  the  immigration 
officer's  continuous  employment,  unless 
it  is  suspended  or  revoked  by  the 
Commissioner  or  the  Commissioner's 
designee  for  just  cause. 

(5)  Arrests  of  persons  under  section 
2741a)  of  the  Act  who  bring  in. 
transport,  or  harbor  certain  aliens,  or 
induce  them  to  enter. 

(i)  Section  274(a)  of  the  Act  authorizes 
designated  immigration  officers,  as 
hsted  in  paragraph  (c)(5)(ii)  of  this 
section,  to  arrest  persons  who  bring  in, 
transport,  or  harbor  aliens,  or  induce 
them  to  enter  the  United  States  in 
violation  of  law.  When  making  an  arrest, 
the  designated  immigration  officer  shall 
adhere  to  the  provisions  of  the 
enforcement  standard  governing  the 
conduct  of  arrests  in  §  287.8(c). 

(ii)  The  follovnng  immigration  officers 
who  have  successfully  completed  basic 
immigration  law  enforcement  training 
are  authorized  and  designated  to 
exercise  the  arrest  power  conferred  by 
section  274(a)  of  the  Act: 

(A)  Border  patrol  agents,  including 
aircraft  pilots; 

(B)  Special  agents; 

(C)  Deportation  officers; 

(D)  Immigration  inspectors; 

(E)  Adjudications  officers  when  in  the 
uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(F)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(G)  Immigration  officers  who  need  the 
authority  to  arrest  persons  under  section 
274(a)  of  the  Act  in  order  to  effectively 
accomplish  their  individual  missions 
and  who  are  designated,  individually  or 
as  a  class,  by  the  Commissioner  with  the 
approval  of  the  Deputy  Attorney 
General. 

(6)  Custody  and  transportation  of 
previously  arrested  persons.  In  addition 
to  the  authority  to  arrest  pursuant  to  a 
warrant  of  arrest  in  paragraph  (e)(2)(i)  of 
this  section,  detention  enforcement 
officers  who  have  successfully 
completed  basic  immigration  law 
enforcement  training  are  hereby 
authorized  and  designated  to  take  and 
maintain  custody  of  and  transport  any 
person  who  has  been  arrested  by  an 
immigration  officer  pursuant  to 
paragraphs  (c)(1)  through  (c)(5)  of  this 
section. 


(d)  Power  and  authority  to  conduct 
searches.  The  following  immigration 
officers  who  have  successfully 
completed  basic  immigration  law 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  power  to  conduct  searches  conferred 
by  section  287(c)  of  the  Act: 

(1)  Border  patrol  agents,  including 
aircraft  pilots; 

(2)  Special  agents; 

(3)  Deportation  officers: 

(4)  Immigration  inspectors; 

(5)  Adjudications  officers; 

(6)  Supervisor)'  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(7)  Immigration  officers  who  need  the 
authority  to  conduct  searches  under 
section  287(c)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner. 

(e)  Power  and  authority  to  execute 
warrants.  (1)  Search  warrants  The 
following  immigration  officers  who 
have  successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  desigiiated  to 
exercise  the  power  conferred  by  section 
287(a)  of  the  Act  to  execute  a  search 
warrant: 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Special  agents; 
(iii)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(iv)  Immigration  officers  who  need  the 
authority  to  execute  search  warrants 
under  section  287(a)  of  the  Act  in  order 
to  effectively  accomplish  their 
individual  missions  and  who  are 
designated,  individually  or  as  a  class,  by 
the  Commissioner  with  the  approval  of 
the  Deputy  Attorney  General 

(2)  Issuance  of  arrest  warrants  for 
immigration  violations.  A  warrant  of 
arrest  may  be  issued  only  by  the 
following  immigration  officers: 
(i)  District  directors  (except  foreign); 
(ii)  Deputy  district  directors  (except 
foreign); 

(iii)  Assistant  district  directors  for 
investigations; 

(iv)  Deputy  assistant  district  directors 
for  investigations: 

(v)  Assistant  district  directors  for 
deportation; 

(vi)  Deputy  assistant  district  directors 
for  deportation; 

(vii)  Assistant  district  directors  for 
examinations; 

(viii)  Deputy  assistant  district 
directors  for  examinations: 
(Lx)  Officers  in  charge  (except  foreign); 
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(x)  Assistant  officers  in  charge  (except 
foreign); 

(xi)  Chief  patrol  agents; 

(\ii)  Deputy  chief  patrol  agents; 

(.xiii)  Associate  chief  patrol  agents; 

(xiv)  Assistant  chief  patrol  agents; 

(xv)  Patrol  agents  in  charge; 

(xvi)  The  Assistant  Commissioner. 
Investigations; 

(.xvii)  Institutional  Hearing  Program 
Directors; 

(xviii)  Area  Port  Directors; 

(xix)  Port  Directors;  or 

{xx]  Deputy  Port  Directors. 

(3)  Senice  of  warrant  of  arrests  for 
immigration  violations.  The  following 
immigration  officers  who  have 
successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  power  pursuant  to  section 
287(a)  of  the  Act  to  execute  warrants  of 
arrest  for  administrative  immigration 
violations  issued  under  section  236  of 
the  Act  or  to  execute  warrants  of 
criminal  arrest  issued  under  the 
authority  of  the  United  States: 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Special  agents; 

(iii)  Deportation  officers; 

(iv)  Detention  enforcement  officers 
(warrants  of  arrest  for  administrative 
immigration  violations  only); 

(v)  Immigration  inspectors; 

(vi)  Adjudications  officers  when  in 
the  uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(vii)  SupervisoPr'  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(viii)  Immigration  officers  who  need 
the  authority  to  execute  arrest  warrants 
for  immigration  violations  under  section 
287(a)  of  the  Act  in  order  to  effectively 
accomplish  their  individual  missions 
and  who  are  designated,  individually  or 
as  a  class,  by  the  Commissioner,  for 
warrants  of  arrest  for  administrative 
immigration  violations,  and  with  the 
approval  of  the  Deputy  Attorney 
General,  for  warrants  of  criminal  arrest. 

(4)  Service  of  warrant  of  arrests  for 
non-immigration  violations  The 
following  im.migration  officers  who 
have  successfully  completed  basic 
immigration  law  enforcement  training 
are  hereby  authorized  and  designated  to 
exercise  the  power  to  execute  warrants 
of  criminal  arrest  for  non-immigration 
violations  issued  under  the  authontv  of 
the  United  States; 

(i)  Border  patrol  agents,  including 
aircraft  pilots; 

(ii)  Special  agents; 

(iii)  Deportation  officers; 


(iv)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(v)  Immigration  officers  who  need  the 
authority  to  execute  warrants  of  arrest 
for  non-immigration  violations  under 
section  287(a)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated, 
individually  or  as  a  class,  by  the 
Commissioner  with  the  approval  of  the 
Deputy  Attorney  General, 

(f)  Power  and  authority  to  carry 
firearms.  The  following  immigration 
officers  who  have  successfully 
completed  basic  immigration 
enforcement  training  are  hereby 
authorized  and  designated  to  exercise 
the  power  conferred  by  section  287(a)  of 
the  Act  to  carry  firearms  provided  that 
they  are  individually  qualified  bv 
training  and  experience  to  handle  and 
safely  operate  the  firearms  they  are 
permitted  to  carry,  maintain  proficiency 
in  the  use  of  such  firearms,  and  adhere 
to  the  provisions  of  the  enforcement 
standard  governing  the  use  of  force  in 
§  287.8(a): 

(1)  Border  patrol  agents,  including 
aircraft  pilots; 

(2)  Special  agents; 

(3)  Deportation  officers; 

(4)  Detention  enforcement  officers; 

(5)  Immigration  inspectors; 

(6)  Adjudications  officers  when  in  the 
uniform  of  an  immigration  inspector 
and  performing  inspections  or 
supervising  other  immigration 
inspectors  performing  inspections; 

(7)  Supervisory  and  managerial 
personnel  who  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(8)  Immigration  officers  who  need  the 
authority  to  carr\'  firearms  under  section 
287(a)  of  the  Act  in  order  to  effectively 
accomplish  their  individual  missions 
and  who  are  designated,  individually  or 
as  a  class,  by  the  Commissioner  with  the 
approval  of  the  Deputy  Attorney 
General. 

150.  Section  287.7  is  revised  to  read 
as  follows: 

§  287.7    Detainer  provisions  under  section 
287(b)(3)  of  the  Act 

(a)  Detainers  m  general.  Detainers  are 
issued  pursuant  to  sections  236  and  287 
of  the  Act  and  this  chapter.  Any 
authorized  Service  official  mav  at  anv 
time  issue  a  Form  1-247.  Immigration 
Detainer-Notice  of  Action,  to  any  other 
Federal,  State,  or  local  law  enforcement 
agency.  A  detainer  serves  to  advise 
another  law  enforcement  agency  that  the 
Service  seeks  custody  of  an  alien 
presently  in  the  custody  of  that  agency. 
for  the  purpose  of  arresting  and 


removing  the  alien.  The  detainer  is  a 
request  that  such  agency  advise  the 
Service,  prior  to  release  of  the  alien,  in 
order  for  the  Service  to  arrange  to 
assume  custody,  in  situations  when 
gaining  immediate  physical  custody  is 
either  impracticable  or  impossible. 

(b)  Authority  to  issue  detainers.  The 
following  officers  are  authorized  to 
issue  detainers: 

(1)  Border  patrol  agents,  including 
aircraft  pilots; 

(2)  Special  agents; 

(3)  Deportation  officers; 

(4)  Immigration  inspectors; 

(5)  Adjudications  officers; 

(6)  Supervisory  and  managerial 
personnel  w^ho  are  responsible  for 
supervising  the  activities  of  those 
officers  listed  above;  and 

(7)  Immigration  officers  who  need  the 
authority  to  issue  detainers  under 
section  287(d)(3)  of  the  Act  in  order  to 
effectively  accomplish  their  individual 
missions  and  who  are  designated 
individually  or  as  a  class,  by  the 
Commissioner. 

(c)  Availability  of  records.  In  order  for 
the  Service  to  accurately  determine  the 
propriety  of  issuing  a  detainer,  serving 

a  notice  to  appear,  or  taking  custody  of 
an  alien  in  accordance  with  this  section, 
the  criminal  justice  agency  requesting 
such  action  or  informing  the  Service  of 
a  conviction  or  act  that  renders  an  alien 
inadmissible  or  removable  under  any 
provision  of  law  shall  provide  the 
Service  with  all  documentary'  records 
and  information  available  from  the 
agency  that  reasonably  relates  to  the 
alien's  status  in  the  United  States,  or 
that  may  have  an  impact  on  conditions 
of  release. 

(d)  Temporary  detention  at  Ser\'ice 
request.  Upon  a  determination  by  the 
Service  to  issue  a  detainer  for  an  alien 
not  otherwise  detained  by  a  criminal 
justice  agency,  such  agency  shall 
maintain  custody  of  the  alien  for  a 
period  not  to  exceed  48  hours, 
excluding  Saturdays,  Sundays,  and 
holidays  in  order  to  permit  assumption 
of  custody  by  the  Service. 

(e)  Financial  responsibility  for 
detention.  No  detainer  issue  as  a  result 
of  a  determination  made  under  this 
chapter  shall  incur  any  fiscal  obligation 
on  the  part  of  the  Service,  until  actual 
assumption  of  custody  by  the  Service, 
except  as  provided  in  paragraph  (d)  of 
this  section. 

PART  299— IMMIGRATION  FORMS 

151.  The  authority  citation  for  part 
299  continues  to  read  as  follows: 

Authority:  8  L'.S.C.  1101,  1103;  8  CFR  part 

2. 

152.  Section  299.1  is  amended  by: 
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a.  Revising 
147", "1-205' 
259". "1-284 
296",  "1-310" 
541",  "1-589 
"I-851A"; 


the  entries  for  Forms  "I- 
',  "1-246".  "1-247".  "I- 
',  "1-286",  "1-291",  "I- 
"1-408",  "1^26".  "I- 
',"1-775",  "1-851",  and 


Form  No. 


b.  Removing  the  entries  for  Forms  "I- 
122",  "1-221",  "I-259C".  "I-290A".  and 
"1-444",  and  by 

c.  Adding  the  entries  for  Forms  "1- 
94T",  "1-99",  "1-148",  "1-160",  "1- 
210",  "1-213".  "1-217",  "I-220A '.   i- 
220B",  "1-241",  "1-261".  "1-270",  "I- 
275",  "1-294",  "1-407",  "1-546",  "1- 


Edition  date 


701".  "1-770",  "1-771".  "1-826".  "I- 
827A '.  "I-827B",  "1-860",  "1-862",  and 
"1-863",  in  proper  numerical  sequence, 
to  the  listing  of  forms,  to  read  as 
follows: 

§  299. 1     Prescribed  forms. 


Title 


I-94T  .. 

1-99  .... 

1-147  .. 
1-148  .. 

1-160  .. 

1-205  .. 

1-210  .. 

1-213  .., 
t-217  ... 
I-220A 
I-220B 

1-241  ... 

1-246  ... 
1-247  ... 
1-259  ... 

1-261  ... 

1-270  ... 
1-275  ... 
1-284  ... 

1-286  ... 

1-291  ... 

1-294  ... 
1-296  ... 

1-310  ... 

1-407  ... 
1-408  ... 

1-426  .... 
1-641  .... 


09-22-87    Arrival- Departure  Record  (Transit  without  visa). 


04-01-97    Notice  of  Revocation  and  Penalty. 


04-01-97     Notice  of  Temporary  InadmissitMlity  to  U.S. 
04-01-97     Notice  of  Permanent  Inadmissibtlity. 


04-01-97    Notice  of  Parole/Lookout  Intercept. 


04-01-97    Warrant  of  Removal. 
04-01-97    Voluntary  Departure  Notice. 


04-01-97  Record  of  Deportatjie/lnadmissibte  Alien. 

04-01-97  Information  for  Travel  Document  or  Passport. 

04-01-97  Order  of  Release  on  Recognizance. 

04-01-97  Order  of  Supervision. 


04-01-97     Request  for  Travel  Document  to  Country  Designated  by  Alien. 


04-01-97    Application  for  Stay  of  Removal. 

04-01-97     Immigration  Detainer — Notice  of  Action. 

04-01-97     Notice  to  Detain,  Deport,  Remove,  or  Present  Aliens. 


04-01-97    Additional  Charges  o(  Removability. 


04-01-97    Request  for  Consent  to  Return  Person  to  Canada. 

04-01-97    Withdrawal  of  Application/Consular  Notification. 

04-01-97     Notice  to  Transportation  Une  Regarding  Deportation  and  Detention  Expenses  of 

Detained  Alien. 
04-01-97    Notification  to  Alien  of  Conditions  of  Release  or  Detention. 


04-01-97     Decision  on  Application  for  Status  as  Permanent  Resident. 


04-01-97    Notice  of  Country  to  Whch  Deportation  has  tieen  Directed  and  Penalty  for  Reentry 

without  Permission. 
04-01-97    Notice  to  Alien  Ordered  Removed. 

•  •  .  .  , 

04-01-97     Bond  for  Payment  of  Sums  and  Fines  Imposed  under  immigration  and  Nationality 
Act  (Temi  or  Single  Entry). 


04-01-97    Abandonment  by  Alien  of  StatLB  as  Lawful  Permanent  Resident. 
04-01-97    Application  to  Pay  Off  or  Discharge  Alien  Crewman. 


04-01-97    lmme<Sate  and  Continuous  Transit  Agreement  Between  a  Transportation  Une  and 
United  States  of  Amenca  (special  direct  transit  procedure). 

•  •  •  •  • 

04-01-97    Order  of  Denial  of  Application  for  Extension  of  Stay  or  Student  Employment  or  Stu- 
dent Transfer. 
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1-646  .. 

1-689  .. 

1-701  .. 

1-770  .. 
i-771  .. 
k775  .. 

1-826  .. 
(-827A 

I-827B 
1-851  .. 
I-851A 

t-860  .. 
1-862  .. 
t-863  .. 


04-01-97    Order  to  Appear — Deferred  Inspection. 


04-01-9/    Application  for  Asylum  arxj  Withholding  of  Renxjval. 


04-01-97     Detainee  Transfer  Wor1<sheet. 


04-01-97    Notice  of  Rigtits  and  Request  for  Disposition. 
04-0 1  -97    Bond  Computation  Worksheet. 
04-0'  -97     Visa  Waiver  Pilot  Program  Agreement. 


04-01-97     Notice  of  Rights. 
04-01-97     Request  for  Disposition. 


04-0"! -97     Request  for  Disposition. 

04-01-97    Notice  ot  Intent  to  Issue  Final  Administrative  Removal  Order. 

04-0' -97     Final  Administrative  Removal  Order. 


04-01-97    Notice  and  Order  of  Expedited  Removal. 

04-01-97     Notice  to  Appear. 

04-01-97     Notice  of  Referral  to  Immigration  Judge. 


153.  Section  299.5  is  amended  by: 

a.  Removing  the  entry  for  Form  "I-259C";  and  by 

b.  Revising  the  entries  for  Forms  "1-246"  and    1-589'  ,  and  to  read  as  follows: 


§  299.5    [Msplay  of  control  numbers. 


INS  fomi  No. 


INS  form  title 


Currently  as- 
signed 0MB 
control  no. 


1-246  Application  for  Stay  of  Removal  

•  •  •  •  ♦ 

1-589  Application  for  Asyium  and  Withholding  of  Renwval 


1115-0055 


1115-0086 


PART  316— GENERAL 
REQUIREMENTS  FOR 
NATURALIZATION 

154.  The  authoiity  citation  for  part 
316  is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1181,  1182,  1443, 
1447;  8  CFR  part  2. 

155.  Section  316.5  is  amended  by 
revising  paragraph  {c)(3)  to  read  as 
follows: 

§  316.5    R6Skl«nc«  In  the  United  States. 

***** 

(c)  *   *   • 

(3)  Removal  and  return.  Any 
departure  from  the  United  States  while 
under  an  order  of  removal  (including 


previously  issued  orders  of  exclusion  or 
deportation)  terminates  the  applicant's 
status  as  a  lawful  permanent  resident 
and,  therefore,  disrupts  the  continuity  of 
residence  for  purposes  of  this  part. 


PART  318— PENDING  REMOVAL 
PROCEEDINGS 

156.  The  heading  for  part  318  is 
revised  as  set  forth  above. 

157  The  authority  citation  for  part 
318  is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1252,  1429,  1443; 
8  CFR  part  2. 

158  Section  318.1  is  revised  to  read 
as  follows: 


§318.1    Warrant  of  arrest 

For  the  purposes  of  section  318  of  the 
Act,  a  notice  to  appear  issued  under  8 
CFR  part  239  (including  a  charging 
document  issued  to  commence 
proceedings  under  sections  236  or  242 
of  the  Act  prior  to  April  1.  1997)  shall 
be  regarded  as  a  warrant  of  arrest. 

PART  32&-SPECIAL  CLASSES  OF 
PERSONS  WHO  MAY  BE 
NATURALIZED:  NATURALIZATION 
BASED  ON  ACTIVE  DUTY  SERVICE  IN 
THE  UNITED  STATES  ARMED  FORCES 
DURING  SPECIFIED  PERIODS  OF 
HOSTILITIES. 

159.  The  authority  citation  for  part 
329  is  revised  to  read  as  follows: 


UMI 


Federal  Register  /  Vol.  62,  No.  2  /  Friday,  January  3,  1997  /  Proposed  Rules 


517 


Authority:  8  U.S.C.  1103, 1440,  1443;  8 
CFRpart2. 

160.  Section  329.2  is  amended  by 
revising  paragraph  (e){3)  to  read  as 
follows: 

§329.2    Eligibility. 


(e)  *  *  * 

(3)  The  applicant  may  be  nat\iralized 
even  if  an  outstanding  notice  to  appear 
pursuant  to  8  CFR  part  239  (including 
a  charging  document  issued  to 
commence  proceedings  under  sections 
236  or  242  of  the  Act  prior  to  April  1 , 
1997)  exists. 


Dated:  December  24,  1996. 
Janet  Reno, 

Attorney  General 

[FR  Doc.  96-33166  Filed  12-27-96;  12:30 
pm! 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200,  228,  229,  230,  240, 
and  242 

[Rel«aM  Nos.  33-7375;  34-38067;  10- 
22412;  Intemationai  Series  Release  No. 
1039;FlleNo.  S7-11-96] 

RIN  3235^F54 

Anti-manipulation  Rules  Concerning 
Securities  Offerings 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 


SUMMARY:  The  Commission  is  adopting 
new  Regulation  M  governing  the 
activities  of  underwriters,  issuers, 
selling  security  holders,  and  others  in 
connection  wUh  offerings  of  securities. 
Regulation  M  is  intended  to  preclude 
manipulative  conduct  by  persons  with 
an  interest  in  the  outcome  of  an  offering 
Regulation  M  significantly  eases 
regulatory  burdens  on  offering 
participants  by  eliminating  the  trading 
restrictions  for  underwriters  of  actively- 
traded  securities;  reducing  the  scope  of 
coverage  for  other  securities;  reducing 
restrictions  on  issuer  plans:  providing  a 
more  flexible  framework  for  stabilizing 
transactions;  and  deregulating  rights 
offerings.  Consisting  of  five  new  rules, 
plus  a  new  definitional  rule.  Regulation 
M  replaces  Rules  lOb-6.  10b-6A.  10b- 
7,  10b-«,  and  lOb-21  ("trading  practices 
rules")  under  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act"),  which 
are  being  rescinded.  In  addition,  related 
amendments  are  being  made  to  Items 
502(d)  and  508  of  Regulations  S-B  and 
S-K.  and  to  Rules  lOb-18  and  17a-2 
under  the  Exchange  Act.  Conforming 
changes  to  various  rules  under  the 
Securities  Act  of  1933  ("Securities  Act") 
and  the  Exchange  Act  are  being  made  to 
reflect  the  repeal  of  the  trading  practices 
rules  and  the  adoption  of  Regulation  M. 
EFFECTIVE  DATE:  March  4.  1997.  The 
reqiiirement  of  §  242.104(i)  and  the 
amendments  to  §  240.17a-2  are  effective 
on  April  1,  1997. 

FOR  FURTHER  WF0RMAT1CN  CONTACT:  Any 
of  the  following  attorneys  in  the  Office 
of  Risk  Management  and  Control. 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W..  Mail  Stop  5-1, 
Washington.  D.C.  20549.  at  202-942- 
0772:  Nancy  J.  Sanow.  M.  Blair  Corkran. 
Carlene  S.  Kim.  Heidi  E.  Pilpel.  Barbara 
J.  Endres.  Irene  A.  Halpin,  Marc  J. 
Hertzberg,  Denise  M.  Landers,  Lauren  C. 
Mullen,  Mark  R.  Pacioni,  Alan  J.  Reed, 
or  Margaret  A.  Smith. 


SUPPLEMENTARY  INFORMATION: 

L  Introduction  and  Summary  of  New 
Regulation  M 

A  fundamental  goal  of  the  federal 
securities  laws  is  the  prevention  of 
manipulation.  Manipulation  impedes 
the  securities  markets  from  functioning 
as  independent  pricing  mechanisms, 
and  undermines  the  integrity  and 
fairness  of  those  markets.  Congress 
granted  the  Commission  broad 
rulemaking  authority  to  combat 
manipulative  abuses  in  whatever  form 
they  might  take.  In  exercising  its 
authority,  the  Commission  has  focused 
on  the  market  activities  of  persons 
participating  in  a  securities  offering,  and 
determined  that  securities  offerings 
present  special  opportunities  and 
incentives  for  manipulation  that  require 
specific  regulator)-  attention. 

On  April  11,  1996,  the  Commission 
published  for  comment  a  release 
("Proposing  Release")  proposing 
Regulation  M,  and  Rules  100  through 
105  thereunder,  to  govern  the  activities 
of  issuers,  underwriters,  and  other 
persons  participating  in  a  securities 
offering.!  and  to  replace  Rules  lOb-6, 
10b-6A.  lOb-7,  lOh-8,  and  lOb-21  ^ 
under  the  Exchange  Act.'  The 
Commission  received  39  comment 
letters  from  36  commenters  in  response 
to  the  Proposing  Release."  The 
commenters  generally  expressed  strong 
support  for  proposed  Regulation  M. 
although  several  expressed  concerns 
with  specific  provisions,  and  some 
suggested  alternative  approaches  for 
addressing  particular  issues.  The 
Commission  is  adopting  Regulation  M 
substantially  as  proposed,  but  with 
some  modifications  to  clarify  provisions 
or  to  reflect  commenters'  views.  The 
new  regulation  represents  the  most 
significant  changes  to  the  Commission's 
anti-manipulation  regulation  of 
securities  offerings  since  the  adoption  of 
the  trading  practices  rules  over  40  years 
ago.5 

Regulation  M  is  the  culmination  of  a 
comprehensive  review  by  the 
Commission  of  its  anti-manipulation 
regulation  of  securities  offerings.*  This 


'  Securities  Exchange  Act  Release  No.  37094 
(April  11,  19961.61  FR  17108. 

M7  CFR  240.10b-6.  24O.10b-«A.  240.106-7. 
240.10b-«.  and  240.106-21. 

M5U.S.C.  7&aetseq 

*  A  summary  of  comments  has  6een  prepared  6y 
the  staff  of  the  Division  of  Market  Regulation.  The 
sununary  is  included,  along  with  the  conunent 
letters,  in  Puhlic  File  No.  S7-11-96.  which  is 
availahle  for  inspection  and  copying  in  the 
Commission  s  Public  Reference  Room.  450  Fifth 
Street,  N.W  .  Washington.  D.C  20549. 

'  See  Securities  Exchange  Act  Release  No.  5194 
OulyS.  1955).  20  FR  5075. 

•See  Securities  Exchange  Act  Release  No.  33924 
(April  19.  1994).  59  FR  216«1  ("Concept  Release"). 


review  was  prompted  by  ongoing 
developments  and  innovations  in  the 
securities  industry,  including: 
increasing  institutionalization  of  the 
markets,  advances  in  technology  and 
communications  media,  enhanced 
surveillance  capabilities,  continuing 
globalization  of  the  securities  markets, 
and  new  offering  techniques.  These 
developments  have  outpaced  the 
existing  structure  of  anti-manipulation 
regulation  of  securities  offerings  and 
reduced  the  need  for  broad  prophylactic 
restrictions.  Moreover,  the  Commission 
was  informed  by  market  participants 
that  the  application  of  the  trading 
practices  rules  had  become  needlessly 
complex  and  involved  substantial 
compliance  costs. 

Regulation  M  exemplifies  the 
Commission's  efforts  to  relax 
restrictions  in  cases  where  either  the 
risk  of  manipulation  is  small  or  the 
costs  of  the  restrictions  are 
disproportionate  to  the  purposes  they 
serve.  The  new  regulation  continues  the 
anti-manipulation  objectives  of  the 
trading  practices  rules,  but  reflects 
developments  in  the  securities  industry, 
allows  greater  flexibility  for  market 
participants  to  engage  in  activities  that 
enhance  competition  in  the 
marketplace,  and  incorporates  the 
recommendations  of  the  Commission's 
Task  Force  on  Disclosure  Simphfication 
for  a  more  streamlined  approach  to 
regulating  manipulative  conduct  during 
offerings.^  Three  of  the  principal 
elements  that  underlie  tfre 
Commission's  decision  to  provide 
greater  flexibility  for  market  activities 
during  offerings  are:  securities  market 
transparency,  surveillance  capabilities 
of  the  self-regulatory  organizations 
("SROs"),  and  continuing  application  of 
the  general  anti-fraud  and  anti- 
manipulation  provisions  of  the  federal 
securities  laws,  including  Section  17(a) 
of  the  Securities  Act,  and  Sections  9(a), 
10(b),  and  15(c)  of  the  Exchange  Act, 
and  Rules  lOb-5  and  15cl-2 
thereunder,"  to  all  activities  in 
cormection  with  an  offering,  whether  or 
not  the  provisions  of  Regulation  M 
apply.9  Like  the  former  trading  practices 
rules,  Regulation  M  proscribes  certain 
activities  that  offering  participants 
could  use  to  manipulate  the  price  of  an 
offered  security.  Although  some 


'  Report  of  the  Task  Force  on  Disclosure 
Simplification.  77-79  (March  1996)  ("Task  Force 
Report"). 

•  15  U.S.C.  77q(a);  15  U.S.C.  78i(a),  78j(b).  and 
78o(c);  and  17  CFR  240.106-5  and  240.15cl-2. 

'See  Proposing  Release.  61  FR  at  17109. 
Similarly.  Regulation  M  and  the  interpretations 
thereof  do  not  affect  the  application  of  the 
registration  and  prospectus  delivery  requirements 
of  the  Securities  Act  to  offers  and  sales  of  securities. 
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commenters  requested  that  the  rules 
under  Regulation  M  be  formulated  as 
non-exclusive  safe  harbors  from  the 
anti-manipulation  provisions  of  the 
Exchange  Act,  the  Commission 
continues  to  believe  that  a  prophylactic 
approach  to  anti-manipulation 
regulation  is  the  most  effective  means  to 
protect  the  integrity  of  the  offering 
process  by  precluding  activities  that 
could  influence  artificially  the  market 
for  the  offered  security. 

Regulation  M  contains  six  rules 
covering  the  followring  activities  during 
a  securities  offering:  (1)  activities  by 
underwriters  or  other  persons  who  are 
participating  in  a  distribution  (i.e., 
distribution  participants)  and  their 
affiliated  purchasers;  (2)  activities  by 
the  issuer  or  selling  security  holder  and 
their  affiliated  purchasers;  (3)  Nasdaq 
passive  market  making;  (4)  stabilization, 
transactions  to  cover  syndicate  short 
positions,  and  penalty  bids;  and  (5) 
short  selling  in  advance  of  a  public 
offering.'"  A  separate  rule  under 
Regulation  M,  Rule  100,  contains 
definitional  provisions.  Some  of  these 
definitions  are  new  or  revised;  many  are 
common  to  more  than  one  rule.  The 
Commission  has  endeavored  to  use 
straightforward  and  precise  language  in 
both  the  definitions  and  rule  text. 

The  provisions  of  Regulation  M  that 
are  analogous  to  Rule  lOb-6  are 
contained  in  Rules  101  and  102,  which 
cover  distribution  participants,  and 
issuers  and  selling  security  holders, 
respectively.  Rules  101  and  102  apply 
only  during  a  "restricted  period"  that 
commences  one  or  five  business  days 
before  the  day  of  the  pricing  of  the 
offered  security  and  continues  until  the 
distribution  is  over.  The  restricted 
periods  are  based  on  the  trading  volume 
value  of  the  offered  security  and  the 
public  float  value  of  the  issuer,  rather 
than  the  price  per  share  and  public  float 
criteria  used  in  Rule  lOb-6,  and 
generally  are  of  a  shorter  duration  than 
the  cooUng-off  periods  under  Rule  10b- 
6.  Furthermore,  the  restricted  periods  of 
Regulation  M  focus  on  the  time  of 
pricing.  In  contrast.  Rule  lOb-6  imposed 
restrictions  during  the  entire 
distribution,  which  could  extend  over  a 
lengthy  period  of  time,  but  excepted 
certain  trading  activities  prior  to  a  two 
or  nine  business  day  "cooling-off 


'"Regulation  M  is  adopted  under  the  Securities 
Act.  particularly  Sections  7.  17(a).  and  19(a).  15 
U.S.C.  77g.  77q(a).  and  77s(a);  the  Exchange  Ad. 
particularly  Sections  2.  3,  9(a).  10,  llA(c).  12. 13. 
14.  15(c),  15(g),  17(a),  23(a).  and  30.  15  U.S.C.  78b. 
78c.  78i(a),  78),  78k-l(c),  78/.  78m,  78n.  78o(c), 
78o(g),  78q(a),  78w(a),  and  78dd;  and  the 
Investment  Company  Act  of  1940  ("Investment 
Company  Act"),  15  U.S.C.  80a-l  e(  seq  . 
particularly  Sections  23.  30.  and  38.  15  U.S.C. 
80a-23,  80a-29.  and  80a-37. 


period."  The  applicable  cooling-off 
period  was  keyed  off  the 
commencement  of  offers  or  sales.  While 
Rule  lOb-6  was  designed  to  protect  the 
pricing  of  an  offering,  certain 
distribution  methods,  particularly  in 
connection  with  foreign  offerings,  could 
result  in  the  cooling-off  periods 
commencing  after  an  offering  had  been 
priced. 

Rule  101  excludes  from  its  coverage 
more  actively-traded  securities, 
nonconvertible  and  asset  backed 
securities  rated  investment  grade,  and 
Rule  144A  transactions.  Restrictions  on 
transactions  in  outstanding  debt 
securities  during  a  distribution  of  a  debt 
security  are  narrowed  substantially- 
Further,  Rule  101  focuses  on  the 
security  being  distributed  and  does  not 
cover  bids  for  and  purchases  of  related 
derivative  securities.  It  permits,  among 
other  things,  the  routine  dissemination 
of  research  reports,  exercises  of  options 
and  other  securities,  and  transactions  in 
baskets  of  securities  involving  the 
offered  security.  Also,  bids  for  and 
purchases  of  rights  during  rights 
offerings  are  deregulated.  Rule  101  deals 
with  "inadvertent"  violations  during  the 
restricted  period  by  excusing  de 
minimis  transactions,  provided  that  a 
distribution  participant  had  in  place 
wTitten  policies  and  procedures 
reasonably  designed  to  achieve 
compliance  with  the  regulation. 
Moreover,  the  scope  of  persons  subject 
to  Rule  101  is  narrowed  by  recognizing 
"information  barriers"  between  the 
distribution  participant  and  its  affiliates. 

Rule  102  covers  issuers,  selling 
security  holders,  and  related  persons. 
The  rule  allows  issuers  and  selling 
security  holders  to  engage  in  market 
activities  prior  to  the  applicable 
restricted  period.  It  also  gives  issuers 
greater  flexibility  in  conducting  their 
dividend  reinvestment  and  stock 
purchase  plans  and  odd-lot  repurchase 
programs.  During  the  restricted  period. 
Rule  102  permits  bids  and  purchases  of 
odd-lots,  transactions  in  connection 
with  issuer  plans,  and  exercises  of 
options  or  convertible  securities  by  the 
issuer's  affiliated  purchasers,  and 
transactions  in  commodity  pool  or 
limited  partnership  interests  during 
distributions  of  those  securities.  The 
rule  contains  a  limited  exception  for 
actively-traded  "reference  securities." 
Rule  103  replaces  Rule  10b-6A  and 
expands  the  scope  of  Nasdaq  passive 
market  making.  The  rule  covers  all 
Nasdaq  securities  and  nearly  all 
distributions,  and  permits  more 
distribution  participants  to  engage  in 
passive  market  making. 

Rule  104,  which  replaces  Rule  lOb-7, 
regulates  stabilizing  and  other  activities 


related  to  a  distribution.  The  rule 
provides  a  more  fiexible  framework  for 
stabilizing  transactions  than  Rule  lOb- 
7.  Rule  104  allows  underwTiters  to 
initiate  and  change  stabilizing  bids 
based  on  the  current  price  in  the 
principal  market  (whether  U.S.  or 
foreign),  as  long  as  the  bid  does  not 
exceed  the  offering  price.  Also,  by 
providing  for  greater  disclosure  and 
recordkeeping  of  transactions  that  can 
infiuence  market  prices  immediately 
following  an  offering.  Rule  104 
addresses  the  fact  that  underwriters  now 
engage  in  substantial  syndicate-related 
market  activity,  and  enforce  penalty 
bids  in  order  to  reduce  volatility  in  the 
market  for  the  offered  security. 

Rule  105  recodifies  Rule  irib-21 
governing  short  selling  in  connection 
with  a  public  offering.  To  harmonize 
Rule  105  with  the  provisions  of  Rules 
101  and  102,  the  period  of  Rule  105's 
coverage  is  narrowed  to  the  five 
business  day  period  before  pricing. 
rather  than  the  period  extending  from 
the  time  of  filing  of  offering  materials  to 
the  time  when  sales  may  be  made. 

The  Commission  believes  that 
separate  regulation  of  rights  offerings,  as 
contained  in  Rule  lOb-8,  no  longer  is 
warranted.  Many  rights  offerings, 
especially  by  foreign  issuers,  involve 
securities  that  fall  within  the  exception 
for  actively-traded  securities  contained 
in  Rule  101.  Even  for  less  actively- 
traded  securities,  purchases  of  nghts 
generallv  are  not  an  efficient  way  for  a 
distribution  participant  to  facilitate  an 
offering  of  the  underlying  security. 
Therefore,  the  Commission  has  decided 
to  rescind  Rule  lOb-8. 

The  new  regulatory  framework 
relieves  market  participants  of 
unnecessarv-  burdens  and  responds 
effectively  to  a  changing  marketplace, 
while  maintaining  essential  investor 
protection.  The  following  sections  of 
this  release  describe  the  individual 
provisions  of  Regulation  M  and 
associated  rule  changes  and  discuss, 
where  appropriate,  how  they  differ  from 
the  rules  as  proposed  and  from  the 
former  trading  practices  rules,  as  well  as 
reasons  for  these  changes. 

n.  Discussion  of  Regulation  M  and 
Related  Amendments 

A  Rule  100— Definitions 

Rule  100  sets  forth  the  definitions 
applicable  to  all  of  the  rules  under 
Regulation  M.  Most  of  the  definitions 
are  adopted  as  proposed;  some 
definitions  are  revised  to  respond  to 
commenters'  suggestions  or  to  add 
clarity  to  the  rules.  Many  of  these 
definitions  are  discussed  later  in  this 
release  in  conjunction  with  the  specific 


r I I    D :„».,.-    /   \;«1     CO     M,-. 


/      t7ri  ri  oxr        T 


o  n  1 1  o  ri : 


"i      1 QQ7    /       Rnlnc    anH    Rponlatinnc 


S23 


522 


Federal  Register  /  Vol.  62,  No.  2  /  Friday,  January  3,  1997  /    Rules  and  Regulations 


provisions  of  Regulation  M  to  which 
they  relate." 

B.  Rule  101— Activities  by  Distribution 
Participants 

1.  Generally 

Rule  101  governs  the  activities  of 
persons  participating  in  distributions  of 
securities,  other  than  issuers  or  selling 
security  holders,  and  their  affiliated 
purchasers.  The  distribution 
participants  subject  to  Rule  101  will 
typically  be  Financial  intermediaries 
that  routinely  engage  in  market 
transactions  for  their  own  accounts  or 
for  customers  as  part  of  their  businesses. 

In  general,  Rule  101  prohibits 
distribution  participants  and  their 
affiliated  purchasers  from  bidding  for, 
purchasing,  or  attempting  to  induce  any 
person  to  bid  for  or  purchase,  a  covered 
security  during  a  specified  period 
(restricted  period).  As  with  Rule  10b- 
6(c)(5),  a  distribution  of  securities  under 
Regulation  M  is  distinguished  from 
ordinary  trading  transactions  by  the 
"magnitude  of  the  ofTering"  and  the 
presence  of  "special  selling  efforts  and 
selling  methods."  '-  The  restricted 
period  for  a  particular  distribution 
commences  one  or  five  business  days 
before  the  day  of  the  pricing  of  the 
offered  security  and  continues  until  the 
distribution  is  over." 

Even  during  the  restricted  period. 
Rule  101  permits  distribution 
participants  and  their  affiliated 
purchasers  to  engage  in  a  variety  of 
activities,  including  the  following:  the 
routine  dissemination  of  research 
reports;  exercises  of  options  and  other 
securities,  including  rights  received  in 
connection  with  a  rights  offering; 
transactions  in  baskets  of  securities 
involving  an  offered  security;  and 
certain  transactions  involving  Rule 
144 A  securities  of  foreign  and  domestic 
issuers.  Rule  101  also  excepts  de 
minimis  transactions  that  would 
otherwise  violate  the  rule:  bids  that  are 
not  accepted,  and  one  or  more 
purchases  that  in  the  aggregate  over  the 
restricted  period  total  less  than  2%  of 
the  security's  average  daily  trading 
volume,  provided  that  the  person 
making  the  unaccepted  bids  or 
purchases  has  maintained  and  enforced 


"In  this  release,  temis  defined  in  Rule  100 
appear  in  italics  when  discussed  for  the  first  lime. 

'2 Rule  100  defines  distribution  as  "an  offering  of 
securities,  whether  or  not  subject  to  registration 
under  the  Securities  Act.  that  is  distinguished  from 
ordinai7  trading  transactions  by  the  magnitude  of 
the  offering  and  the  presence  of  special  .selling 
efforts  and  selling  methods.  ' 

' "  Many  of  the  terms  and  concepts  discussed  with 
respect  to  Ruie  101  also  are  relevant  to  Rule  102. 
which  proscribes  activities  bv  issuers  and  selling 
seairitv  holders  and  their  affiliated  purchasers. 


written  policies  and  procedures 
designed  to  achieve  compliance  with 
the  rule. 

2.  Persons  Subject  to  Rule  101 

a.  Distribution  Participant 

A  distribution  participant  is  defined 
in  Rule  100  as  an  underwriter, 
prospective  underwriter,  broker,  dealer, 
or  other  person  who  has  agreed  to 
participate  or  is  participating  in  a 
distribution.  The  Commission  is 
adopting  the  definition  as  proposed. 

Several  commenters  expressed 
concern  that  a  distribution  participant 
affiliated  with  an  issuer  or  .selling 
security  holder  {e.g.,  an  underwriter  that 
is  affiliated  with  an  issuer)  would  be 
subject  to  the  more  restrictive 
provisions  of  Rule  102,  rather  than  those 
of  Rule  101 ,  which  they  claimed  could 
result  in  unwarranted  adverse  business 
and  market  consequences."'  They 
recommended  that  such  distribution 
participants  be  permitted  to  rely  on  the 
provisions  of  Rule  101.  Other 
commenters  recommended  that  any 
financial  services  affiliate  of  an  issuer  or 
selling  security  holder,  whether  or  not 
it  is  acting  as  a  distribution  participant 
in  connection  with  the  distribution, 
should  have  the  benefit  of  the  additional 
exceptions  available  under  Rule  101. 
After  considering  the  commenters' 
views,  the  Commission  has  added  a 
proviso  to  paragraph  (a)  of  Rules  101 
and  102,  specifying  that  any  affiliated 
purchaser  of  an  issuer  or  selling  security 
holder  that  also  is  acting  as  a 
distribution  participant  may  comply 
with  the  provisions  of  Rule  101,  rather 
than  Ruie  102,  provided  that  such 
affiliated  purchaser  is  not  itself  the 
issuer  or  selling  security  holder,  i**  Thus, 
during  a  distribution,  an  underwriter 
affiliated  with  the  issuer  will  be  able  to 
comply  with  the  provisions  of  Rule  101. 
The  Commission  is  making  this  revision 
based  upon  its  experience  with  Rule 
lOb-6,  and  the  fact  that  underwriters 
affiliated  with  the  issuer  are  often 
important  market  participants  that  are 
subject  to  SRO  surveillance. 

b.  Prospective  Underwriter 

A  prospective  underwriter  is  defined 
as  a  person:  who  has  submitted  a  bid  to 
an  issuer  or  selling  security  holder,  and 
knows  or  is  reasonably  certain  that  such 
bid  will  be  accepted,  whether  or  not  the 
terms  and  conditions  of  the 
underwriting  have  been  agreed  upon;  or 

'*See  infra  Section  D.C.  discussing  Rule  102. 

"The  exception  for  actively-traded  securities  is 
not  available  for  securities  that  are  issued  by  a 
distribution  participant  or  an  affiliate  of  the 
distribution  participant.  See  infra  Sections  II.C.2. 
and  n.Co.  • 


who  has  reached,  or  is  reasonably 
certain  to  reach,  an  understanding  with 
an  issuer,  selling  security  holder,  or 
managing  underwriter  that  such  person 
will  become  an  underwriter,  whether  or 
not  the  terms  and  conditions  of  the 
underwriting  have  been  agreed  upon.'* 
The  definition  differs  from  the  proposal 
in  that  the  phrase  "is  reasonably 
certain"  replaces  "reasonably  expects." 
Several  commenters  requested  that  the 
proposed  definition  provide  greater 
certainty  as  to  when  a  person  becomes 
a  prospective  underwriter.  They 
believed  that,  as  a  practical  matter,  it 
may  be  difficult  or  even  impossible  for 
a  broker-dealer  to  know  when  it 
"reasonably  expects"  to  have  its  bid 
accepted  or  to  reach  an  understanding 
with  an  issuer.  Although  the  definition 
as  adopted  does  not  provide  a  bright 
line  test,  the  practical  effect  should  be 
to  reduce  the  circumstances  in  which  a 
broker-dealer  will  be  a  prospective 
underwriter.  The  definition  reflects  the 
Commission's  view  that  there  is 
frequently  some  point  prior  to  when  a 
bid  actually  has  been  accepted,  or  a 
broker-dealer  has  been  told  that  it  will 
be  an  underwriter,  when  it  is  reasonably 
certain  that  such  person  will  be  an 
underwriter,  and  that  the  incentive  to 
facilitate  the  distribution  is  present  at 
that  point. 

c.  Completion  of  Participation  in  the 
Distribution 

Under  Regulation  M,  a  person 
determines  when  its  completion  of 
participation  in  the  distribution  occurs 
based  on  the  person's  role  in  the 
distribution.  An  undenvriter  is  deemed 
to  have  completed  its  participation  in  a 
distribution  when  its  participation  has 
been  distributed,  including  all  other 
securities  of  the  same  class  that  are 
acquired  in  connection  with  the 
distribution,  and  after  any  stabilization 
arrangements  and  trading  restrictions  in 
connection  with  the  distribution  have 
been  terminated. 

The  definition  contains  a  proviso  that 
an  underwriter's  participation  is  not 
deemed  to  be  completed,  however,  if  a 
syndicate  overallotment  option  is 
exercised  in  an  amount  that  exceeds  the 
net  syndicate  short  position  at  the  time 
of  such  exercise."  This  proviso 
comports  with  a  provision  of  Rule  lOb- 
6  and  is  intended  to  assure  that  the 
underwriter's  selling  efforts  in 


'*If  a  broker-dealer  has  entered  into  a  continuing 
agreement  with  an  issuer  or  selling  security  holder 
regarding  takedov^s  of  securities  off  a  shelf,  such 
agreement  typically  would  make  the  broker-dealer 
reasonably  certain  that  it  would  participate  in  a 
distribution  off  the  shelf. 

"See  Letter  regarding  Overallotment  Options 
(November  27.  1996).  1996  SEC  No-Act.  LEXIS  868. 
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connection  with  the  distribution  have  in 
fact  ceased  before  trading  prohibitions 
are  lifted.  Consistent  with  Ru''^  lOb-6 
interpretation,  if  an  overallot-  lent 
option  is  exercised  for  an  amount  of 
securities  that  exceeds  the  net  svTidicate 
short  position  (i.e..  taking  into  account 
shares  purchased  in  stabilizing  or 
syndicate  short  covering  transactions), 
the  distribution  will  not  be  deemed 
completed  and  purchases  made  prior  to 
the  exercise  of  the  option  would 
constitute  a  violation  of  Regulation  M."" 
Any  other  distribution  participant  will 
have  completed  its  participation  when 
its  allotment  has  been  distributed.''^ 
Several  commenters  asked  the 
Commission  to  clarify  that  securities 
acquired  for  investment  by  persons 
participating  in  a  distribution  would  be 
considered  to  be  distributed.  Consistent 
with  an  interpretation  of  Rule  lOb-6. 
securities  acquired  in  a  distribution  for 
investment  purposes  by  anyone 
participating  in  the  distribution,  or  any 
affiliated  purchaser,  are  considered  to 
be  distributed.'" 

d.  Affiliated  Purchaser 

The  Commission  proposed  to  define 
affiliated  purchaser  for  Rules  101  and 
102  as:  (1)  a  person  acting  in  concert 
with  a  distribution  participant,  issuer, 
or  selling  security  holder  in  connection 
with  the  acquisition  or  distribution  of  a 
covered  security;  (2)  an  affiliate  who 
controls  the  purchase  of  such  securities 
by  a  distribution  participant,  issuer,  or 
selling  security  holder,  or  whose 
purchases  are  controlled  by  such 
persons,  or  whose  purchases  are  under 
common  control  with  those  of  such 
persons;  or  (3)  an  affiliate  of  a 
distribution  participant,  issuer,  or 
selling  security  holder  who  regularly 
purchases  securities  for  its  own  account 
or  for  the  account  of  others,  or  who 
recommends  or  exercLses  investment 
discretion  with  respect  to  the  purchase 
or  sale  of  securities  (  "financial  services 
affiliates"). 

The  Commission  proposed  excluding 
a  financial  services  affiliate  of  a 
distribution  participant,  but  not  that  of 
an  issuer  or  selling  security  holder,  from 
the  definition  if:  (1)  the  affiliate  was  a 
separate  and  distinct  organizational 
entity  from,  having  no  officers  or 


employees  tn  common  with,  the 
distribution  participant;  (2)  the 
affiliate's  bids  for.  purchases  of,  and 
inducements  to  purchase  securities  in 
distribution  were  made  in  the  ordinary 
course  of  its  business;  and  (3)  the 
distribution  partic;ipant  maintained  and 
enforced  written  policies  and 
procedures  designed  to  segregate  the 
flow  of  information  between  the 
distribution  participant  and  its  affiliates 
("information  barriers"),  and  obtained 
an  annual  independent  assessment  of 
the  operation  of  its  information  barriers 

Altnough  commenters  generally 
supported  the  Commission's  efforts  to 
revise  the  affiliated  purchaser 
definition,  several  recommended  that 
financial  services  affiliates  of  issuers 
and  selling  security  holders  also  be 
excluded  from  this  definition. 
Moreover,  manv  commenters  stated  that 
precluding  common  officers  and 
emplovees  and  requiring  that  the 
distribution  participant  and  affiliate  be 
separate  and  distinct  organizational 
entities  would  prevent  a  large  number  of 
multi-service  financial  institutions  from 
reiving  on  this  exception,  Noting  that 
large  financial  services  providers 
frequently  have  at  least  some  officers  or 
employees  with  overlapping 
responsibilities,  many  commenters 
argued  that  the  presence  of  common 
officers  or  employees  should  not 
preclude  an  affiliate  from  availing  itself 
of  the  exclusion  where  the  affiliate's 
purchases  are  made  in  the  ordinar\' 
course  of  its  business  and  the 
distribution  participant  has  maintained 
and  enforces  appropriate  information 
barriers. 

The  Commission  is  adopting  the  first 
two  prongs  of  the  definition 
substantially  as  proposed.-'  In  response 
to  several  commenters'  concerns,  the 
Commission  has  determined  to  modify 
the  third  prong  of  the  definition.  As 
adopted,  the  exclusion  is  available  to 
affiliates  of  distribution  participants, 
issuers,  and  selling  security  holders. 
Moreover,  the  condition  prohibiting 
common  officers  (or  persons  performing 
similar  functions)  or  employees  (other 
than  clerical,  ministerial,  or  support 
personnel)  has  been  narrowed  to 
preclude  commonality  only  with  respect 
to  those  officers  or  employees  that 


'"  See  Securities  Exchange  .■'ict  Release  No.  19565 
(March  4.  1983).  48  FR  10628,  10640  ("Release  34- 
19565"). 

'"  See  infra  Section  n,C.2.a..  dis'cussing  the 
deFir.ition  of  completion  of  participation  in  the 
distribution  as  it  relates  to  issuers  and  selling 
security  holders 

^'The  definition  of  coinpletion  of  participation  in 
the  distribution  codifies  the  approach  taken  by  the 
staff  in  Letter  regarding  Vli  Corporation.  |1982- 
1983]  Fed.  Sec.  L.  Rep.  (CCH)  1  77,625  (October  17, 
1983)  ( "VLI  Letter"), 


direct,  effect,  or  recommend 
transactions  in  securities, *- 

A  number  of  commenters  argued  that 
information  barriers  would  not  deter 
manipulative  activity  bec;ause  general 
information  regarding  a  distribution  is 
public.  The  Commission  nevertheless  is 
of  the  view  that  information  barriers  can 
ser\'e  to  restrict  the  flow  of  non-public 
information  that  might  inappropriately 
infiuence  an  affiliate's  transactions  in 
covered  securities.  For  example, 
appropriate  intormation  barriers  would 
prevent  the  communication  of  the 
details  of  pricing  discussions  with  the 
issuer  and  prospective  purchasers,  or 
knowledge  as  to  the  demand  for  the 
offering. 

As  adopted,  the  information  barrier 
requirements  specify  that  the 
distribution  participant,  issuer,  or 
selling  securitv  holder  must  maintain 
and  enforce  written  poficies  and 
procedures  to  prevent  the  fiow  of 
information  to  or  from  the  affiliate  that 
might  result  in  a  violation  of  Rules  101. 
102,  or  104  of  Regulation  M.-'  and 
obtain  an  annual,  independent  review  of 
the  operation  of  its  information  barriers. 
As  noted  in  the  Proposing  Release,  an 
interna!  audit  group  may  perform  the 
review  if  such  group  is  independent  of 
the  distribution  participant,  issuer,  or 
selling  security  holder's  corporate 
financing,  trading,  and  advisory 
departments,-* 

The  Commission  has  determined  to 
eliminate  the  requirement  that  the 
affiliate  be  a  separate  and  distinct 
organizational  entitv  from  the 
distribution  participant,  issuer,  or 
selling  security  holder  in  the  sense  of 
requiring  a  separate  legal  entity,  because 
such  a  condition  could  result  in 
elevating  form  over  subs'ance 
Moreover,  in  response  to  com.ments 
regarding  the  growth  and  complexity  of 
mu]ti-ser\ice  financial  institutions, 
language  providing  that  an  "affiliate" 
mav  be  a  separately  identifiable 
department  or  division  of  a  distribution 
participant,  issuer,  or  selling  security 
holder  has  been  added  to  the  second 
and  third  prongs  of  the  definition.  These 
changes  broaden  the  scope  of  financial 


• '  None  of  the  commenters  objected  to  the 
substance  of  the  first  two  prongs  of  the  proposed 
definition,  although  several  commenters  believed 
that  these  provisions  would  be  sufficient  to  capture 
any  affiliate  with  both  the  means  and  the  incentive 
to  manipulate.  .•Ks  adopted,  the  first  prong  of  the 
definition  remains  unchanged,  and  the  only 
modification  to  the  second  prong  is  the  addition  of 
language  providing  that  an  "affiliate"  may  be  a 
separately  identifiable  department  or  division  of  a 
distribution  participant,  issuer,  or  selling  security 
holder. 


=-The  Commission  believes  that  this  modification 
will  resolve  substantially  commenters'  concerns 
that  sharing  one  or  more  senior  executives  with  a 
distribution  participant,  issuer,  or  selling  security 
holder  would  preclude  an  affiliate  from  availing 
itself  of  the  exclusion.  For  example,  the 
requirement  would  not  preclude  common 
executives  charged  with  risk  management, 
compliance,  or  general  oversight  responsibilities. 

-'The  Commission  notes  that  this  provision  does 
not  require  the  affiliate  to  maintain  and  enforce 
such  information  barriers. 

:* Proposing  Release.  61  FRat  17117,  Several 
commenters  requested  that  the  proposed  exclusion 
clarify  that  an  internal  audit  group  may  perform  the 
review. 
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services  affiliates  that  may  be  eligible 
for  the  exclusion. 

The  Commission  believes,  however, 
that  affihates  should  be  restricted  from 
engaging  in  certain  types  of  activities 
that  present  the  greaiest  potential  for 
manipulation  during  the  course  of  a 
distribution.  As  adopted,  the  definition 
provides  that  any  affiliate  that,  during 
the  applicable  restricted  period,  acts  as 
a  market  maker  (other  than  as  a 
specialist  in  compliance  with  the  rules 
of  a  national  securities  exchange),  or 
engages,  as  a  broker  or  a  dealer,  in 
solicited  transactions  or  proprietary 
trading  activities,  in  covered  securities 
is  an  affiliated  purchaser.  An  affiliate 
(whether  an  internal  unit  or  a  separate 
legal  entity)  engaged  in  these  aciivities 
is  not  eligible  for  the  exclusion  to  the 
affiliated  purchaser  definition.-*^  In 
contrast,  an  affiliate  acting  as  an 
investment  company  or  investment 
adviser,  or  in  some  other  non-broker- 
dealer  capacity,  would  be  eligible  for 
the  exclusion.-*^ 

The  Ck)mmission  believes  that  these 
modifications  to  the  definition  of 
affiliated  purchaser  will  resolve  many  of 
the  commenters'  concerns  and  avoid 
unnecessary  burdens  on  multi-service 
financial  organizations  with  affiliates 
engaged  in  financial  advisory  and  other 
ser\'ices.^'' 


-''This  means,  for  example,  that  a  broker-dealer 
that  does  not  make  a  market  in  a  covered  security. 
or  that  ceases  market  maker  activitv  in  covered 
securities  during  the  applicable  restricted  period, 
would  not  fail  withm  the  definition  of  affiliated 
purchaser.  .Accordingly,  an  issuer  affiliate  that 
engages  only  in  unsolicited  brokerage  transactions 
in  covered  securities  would  not  fall  within  the 
definition, 

"•For  example,  a  trustee  or  other  pension  plan 
administrator  may  avail  itself  of  the  exclusion. 
provided  such  entity  satisfies  the  remaining 
conditions  of  the  exclusion. 

A  multi-service  financial  institution  may  engage 
in  both  investment  advi.«ory  services  and  t.-ading 
activities.  To  the  extent  that  the  institution's 
investment  advisory  ser\-icps  are  performed  by  a 
Mparatelv  identifiable  department,  with  no  officers 
or  em.ployees  that  direa.  effect,  or  recommend 
tranjiaclions  in  securities  in  common  with  the 
trading  department,  then  the  Investment  advisory 
department  may  avail  itself  of  the  exclusion, 
provided  the  remaining  conditions  of  the  definition 
are  satisfied.  !f  the  same  individuals  provide 
investment  advisory  ser\ices and  engage  in  trading 
activities  for  the  institution,  however,  il  would  be 
difficult,  if  not  impossible,  to  attribute  those 
functions  to  -separately  identifiable"  departments. 
Similarly,  where  the  same  individuals  direct,  effect, 
or  recomniend  securities  transactions  for  two 
separately  organized  affiliates,  one  providing 
investment  advisory  services  and  the  other  engaging 
in  solicited  activities,  such  persons  could  not  avail 
themselves  of  the  exclusion  by  simply  attributing 
their  solicited  transactions  to  their  investment 
advisory  role. 

•'The  variety  and  complexity  of  organizational 
structures  means  that  Regulation  M  may  apply  to 
some  affiliates  t.hat  it  may  be  apprcpriaie  to 
exclude.  In  such  cases,  the  Commission,  through 
the  Division  of  Market  ReguUtion,  will  entertain 
exemption  requests. 


3.  Securities  Subject  to  Rule-lOl 

The  Commission  proposed  applying 
the  trading  restrictions  of  Rule  101  to 
covered  securities,  which  would 
include  the  security  that  is  the  subject 
of  a  distribution  [subject  security)  and 
reference  securities.  The  Commission  is 
adopting  the  definition  of  covered 
security  as  proposed,  but  at  the 
suggestion  of  some  commenters  has 
revised  the  definition  of  reference 
security  to  describe  more  specifically 
the  situations  when  the  term  applies. 
The  term  reference  security  is  defined  as 
a  security  into  which  a  subject  security 
may  be  converted,  exchanged,  or 
exercised,  or  which,  under  the  terms  of 
the  subject  security,  may  in  whole  or  in 
significant  part  determine  the  value  of 
the  subject  security. 

Several  commenters  supported  the 
proposed  definitions.  In  general,  these 
commenters  believed  that  the  proposed 
coverage  of  securities  represented  a 
significant  improvement  from  the 
approach  under  Rule  lOh-6,  which 
e.xtended  trading  restrictions  to  any 
security  of  the  "same  class  and  series" 
as  the  security  being  distributed  and  any 
"right  to  purchase"  such  security. ^8  One 
commenter  additionally  noted  that  the 
elimination  of  the  same  class  and  series 
analysis  would  ease  greatly  the  task  of 
identifv'ing  securities  that  are  subject  to 
trading  restrictions  during  debt 
offerings.  Other  commenters  indicated 
uncertainty  regarding  the  applicability 
of  Regulation  M  to  debt  offerings  and 
requested  clarification  on  the  coverage 
of  debt  securities  that  are  "identical  in 
principal  features." 

The  elimination  of  the  same  class  and 
series  concept  will  reduce  significantly 
the  application  of  trading  restrictions  to 
nonconvertible  debt  securities  that  are 
not  rated  investment  grade. ^a  Bids  for 
and  purchases  of  outstanding 
nonconvertible  debt  securities  are  not 
restricted  unless  the  security  being 
purchased  is  identical  in  all' of  its  terms 
to  the  security  being  distributed.  For 
example.  Rule  101  does  not  apply  to  a 
security  if  there  is  a  single  basis  point 
difference  in  coupon  rates  or  a  single 
day's  difference  in  maturity  dates,  as 
compared  to  the  security  in 
distribution. 30  In  the  rare  situations  in 
which  Rule  101  will  apply  to 


"See  Proposing  Release,  text  accompanying 
notes  29  and  30.  61  FR  171 14. 

'« Nonconvertible  debt  and  certain  other 
securities  that  are  rated  investment  grade  are 
excluded  from  Rule  101.  See  infra  Section  II.B.B.b. 

"In  a  distribution  of  equity  securities,  however, 
outstanding  classes  of  securities  that  differ  only  in 
voting  righu  from  the  distributed  security  will'be 
deemed  to  be  the  same  security  for  purposes  of 
Regulation  M. 


outstanding  debt,  the  restricted  period 
will  generally  be  five  business  days. 

In  addition,  derivative  securities  (i.e., 
those  that  derive  all  or  part  of  their 
value  from  a  security  being  distributed) 
are  not  subject  to  the  trading  prohibition 
of  Rule  101.  Thus,  for  example,  bids  for 
or  purchases  of  options,  warrants, 
rights,  convertible  securities,  or  equity- 
linked  securities  are  not  restricted 
during  a  distribution  of  the  related 
common  stock  because,  while  they 
derive  their  value  from  the  security 
being  distributed,  they  do  not  by  their 
terms  affect  the  value'of  the  security  in 
distribution.  The  National  Association 
of  Securities  Dealers,  Inc.  ("NASD") 
expressed  concern  about  permitting  bids 
for  and  purchases  of  derivative 
securities  in  the  case  of  a  distribution  of 
an  underiying  security,  because  trading 
in  derivative  securities  can  have  a 
significant  impact  on  the  underiying 
security.3'  The  NASD  recommended 
that  the  Commission  consider  limiting 
the  exclusion  to  those  derivative 
securities  that  are  not  likely  to  present 
manipulative  risk,  such  as  "out-of-the- 
money"  options.  The  Commission 
recognizes  that  derivative  securities, 
even  those  that  are  out-of-the-money. 
can  be  used  to  manipulate  the  price'of 
an  underlying  security  through  inducing 
arbitrage  and  other  transactions 
involving  the  underlying  security.  It  is 
the  Commission's  intention,  however,  to 
focus  trading  restrictions  on  those 
securities  that  present  the  greatest 
manipulative  potential.  Moreover,  any 
attempt  to  manipulate  a  security  in 
distribution  by  transactions  involving 
derivative  securities  will  continue  to  be 
addressed  by  the  general  anti- 
manipulation  provisions,  including 
Sections  9(a)(2)  and  10(b)  of,  and  Rule 
lOb-5  under,  the  Exchange  Act. 

Regulation  M  does  apply  to  reference 
securities,  such  as  common  stock 
underlying  an  exercisable, 
exchangeable,  or  convertible  security 
that  is  being  distributed.  The 
Commission  believes  that  transactions 
in  reference  securities  can  have  a  direct 
and  substantial  effect  on  the  pricing  and 
terms  of  the  security  in  distribution. 

The  definition  of'reference  security 
also  encompasses  a  security  underiying 
an  instrument,  such  as  an  equity-linked 
security,  that  does  not  give  the  holder 
the  right  to  acquire  the  security,  but 
whose  value  is  or  may  be  derived  from 
such  security.32  A  security  will  be  a 


"  See  Letter  from  Mary  L  Schapiro,  President, 
NASD  Regulation,  inc.  and  Alfred  R.  Berkeley,  UI, 
President.  Nasdaq,  to  Jonathan  G.  Katz,  Secretary 
.SEC  (July  23,  1996)  ('NASD  Comment  Utter"). ' 

^^Rule  lOb-6  by  its  terms  did  not  apply  to  the 
underlying  security  in  these  circumstances.  The 
Commission  believes,  however,  that  Regulation  M 
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reference  security  only  when  it,  or  an 
index  of  which  it  is  a  component,  is 
referred  to  in  the  terras  of  a  subject 
security.  A  security  of  the  same  or 
similar  issuer  will  not  be  deemed  a 
reference  security  merely  because  its 
price  is  used  as  a  factor  in  determining 
the  offering  price  of  a  security  in 
distribution. 

Commenters  sought  clarification 
concerning  whether  an  issuer  or 
distribution  participant  would  be 
permitted  to  write  a  put  or  maintain  a 
"short  put"  position  during  a 
distribution  of  an  underlying  security. ^^ 
Transactions  in  derivative  securities, 
including  put  options,  are  not  subject  to 
Rule  101  during  an  offering  of  the 
underlying  security.  In  addition, 
maintaining  a  short  put  position  is  not 
deemed  to  be  a  continuing  bid  for  the 
imderlying  security  for  purposes  of 
Regulation  M. 
4.  Restricted  Periods  of  Rule  101 

a.  Ehiration.  As  discussed  below,  the 
Commission  is  adopting  the  exclusion 
from  Rule  101  for  actively-traded 
securities.^*  This  provision  removes 
from  Rule  101  securities  with  an  ADTV 
value  of  at  least  $1  million  where  the 
issuer's  common  equity  securities  have 
a  public  float  value  of  at  least  $150 
million.  For  the  remaining  securities, 
Rule  101  restricts  transactions  by 
distribution  participants  in  covered 
securities,  unless  an  exception  applies, 
for  the  following  periods: 

•  in  a  distribution  of  a  security  with  an 
average  daily  trading  volume  {ADT\')  value 
of  at  least  5100,000.  whose  issuer  has 
outstanding  common  equity  securities  having 
a  public  float  value  of  al  least  $25  million, 
the  restnicted  period  begins  on  the  later  of 
one  business  day  prior  to  the  date  on  which 
the  subject  security's  price  is  determined  or 
the  date  on  which  the  person  becomes  a 
distribution  participant,  sind  ends  upwn  that 
person's  completion  of  participation  in  the 
distribution;  and 

•  in  a  distribution  of  any  other  security, 
the  restricted  period  begins  on  the  later  of 
five  business  days  prior  to  the  date  on  which 
the  subject  security's  price  is  determined  or 


the  date  on  which  the  p>erson  becomes  a 
distribution  participant,  and  ends  ujxjn  that 
person's  completion  of  participation  in  the 
distribution. 

The  Commission  proposed  that  the 
restricted  periods  for  an  offering  would 
begin  one  or  five  business  days  prior  to 
the  pricing  of  the  offering,  depending 
upon  the  security's  ADTV  value  alone. ^^ 
In  addition,  rather  than  using  the  date 
of  commencement  of  offers  or  sales  as 
a  reference,  the  Commission  proposed 
to  determine  the  restricted  period  with 
reference  to  the  date  on  which  the 
offering  is  priced.  Commenters  generally 
supported  shortening  the  restricted 
periods,  and  favored  the  one  and  five 
business  days  periods  keyed  off  the 
offering's  pricing. 

The  Commission  believes  that  the 
ADTV  standard  is  most  relevant  for 
determining  which  securities  are  more 
difficult  to  manipulate.  Nevertheless, 
the  use  of  a  trading  volume  standard 
alone  could  skew  the  application  of 
Rule  101  based  on  short-term, 
aberrational  increases  in  trading 
volume.  To  prevent  this  result,  the 
Commission  has  added  a  public  float 
component  to  the  test  for  determining 
the  applicable  restricted  period. ^^  The 
public  float  component  is  intended  to 
capture  vkithin  Rule  101  those  securities 
that  experience  unusual  trading  volume 
relative  to  their  public  float  value. 
While  the  use  of  a  two-part  test  requires 
distribution  participants  to  make  an 
additional  calculation,  the  Commission 
believes  that  the  combination  of  these 
components  better  identifies  securities 
that  are  more  likely  to  be  resistant  to 
manipulation. 

Rule  lOb-6  contained  restrictions  that 
principally  applied  during  a  two  or  nine 
day  "cooling-off  period."  Many 
securities  that  had  a  two  day  cooling-off 
period  under  Rule  lOb-6  will  now  have 
a  one  day  restricted  period  under 
Regulation  M,  or  will  be  free  from  the 
restrictions  of  Rule  101  because  they  are 
actively-traded  securities.-^"  Even  some 
nine  day  securities  under  Rule  lOb-6 
will  now  have  a  one  day  restricted 


should  apply  to  a  security  whenever  it  has  a  price 
relationship  to  a  subject  security  as  a  result  of  the 
terms  of  that  security. 

In  some  cases,  a  reference  security  may  have  an 
extremely  attenuated  relationship  to  the  security  in 
distribution.  While  the  Commission  does  not 
believe  that  a  specific  percentage  test  is  a  workable 
means  to  identify  these  cases,  the  staff  will  provide 
appropriate  guidance  in  response  to  specific 
inquiries. 

"  Cf.  Letter  regarding  The  Chicago  Board  Options 
Exchange.  11990-1991]  Fed.  Sec.  L.  Rep.  {CCH) 
^  79.665  (February  22.  1991). 

"See  infra  Section  II.B.e.a..  discussing  the 
actively-traded  securities  exception,  which 
excludes  from  Rule  101  securities  having  an  ADTV' 
value  of  at  least  SI  million  and  whose  issuer's 
common  equity  securities  have  a  public  float  value 
of  at  least  $150  million. 


period  imder  Regulation  M." 
Approximately  one-quarter  of  the 
seciuities  that  qualified  for  a  two  day 
cooling-off  period  under  Rule  lOb-6  are 
now  subject  to  a  five  day  restricted 
period  because  of  the  different  criteria 
used  in  Regulation  M  and  Rule  lOb-6 
for  distinguishing  securities.  While  the 
restiicled  periods  under  Regulation  M 
are  increased  for  some  securities,  other 
provisions  of  Regulation  M,  such  as 
Rule  103  (permitting  passive  market 
making  for  all  Nasdaq  securities),  will 
address  hquidity  concerns  with  respect 
to  many  of  these  securities. 

b.  Calculation  of  ADTV  and  PubUc 
Float  Value. 

The  ADTV  of  a  covered  security  is 
defined  on  the  basis  of  reported 
worldwide  average  daily  trading  volume 
during  a  specified  period  prior  to  the 
filing  of  the  registration  statement  or 
prior  to  the  pricing  of  the  offering, 
depending  on  the  circumstances.  Some 
commenters  questioned  whether  ,\DTV 
can  be  measured  uniformly  across 
markets.  The  NYSE  and  the  Amex 
requested  that  the  Commission  adopt 
different  standards  for  determining 
trading  volume  on  auction  and  dealer 
markets.  3s  These  exchanges  asserted 
that  the  Commission's  reliance  on 
reported  trading  volume  to  determine 
this  exclusion's  availability  is 
discriminaton,-  and  an ti -competitive, 
because  such  a  standard  allegedly  favors 
dealer  markets  where  dealer 
interpositioning  increases  volume  as 
compared  with  auction  markets.  The 
Commission  does  not  believe  that  it  is 
necessary  or  appropriate  to  make 
distinctions  based  on  the  type  of  market 
on  which  the  security  is  traded.*"  The 
Commission  proposed  a  three-month 
calendar  period  for  calculating  .\DT\'. 
The  NASD  recommended  a  rolling  60 
day  period,  calculated  as  of  a  date 
within  10  business  days  prior  to  pncing. 
for  determining  ADTV.*'  Commenters 
also  requested  guidance  regarding  what 


"Proposing  Release.  61  FR  al  17113. 

"The  Commission  has  determined  that  using  a 
public  float  value  component  alone  would  not 
differentiate  securities  sufficiently  with  respect  to 
the  likelihood  of  manipulation  because  of  the  wide 
variations  in  .\DTV  value  for  securities  with  similar 
public  float  value. 

'"Based  on  1995  volume  and  price  data  analyzed 
by  the  Commission's  Office  of  Economic  ,\nalvsi5 
;"0E.^").  the  Commission  estiriMtes  that  6.156 
securities  (out  of  a  total  of  7.822  securities  listed  on 
the  New  York  Stock  Exchange.  Inc.  (-NYSE"),  the 
.\merican  Stock  Exchange.  Inc  ('  ,\mex"),  and 
(Nasdaq)  were  subiect  to  a  two  day  cooling-off 
period  under  Rule  lOb-6.  Under  Regulation  M.  of 
those  securities  approximately  1.901.  or  30.9%.  are 
excluded  from  the  rule:  2.693.  or  43.7%,  are  subject 
to  a  one  dav  restricted  period;  and  1.562.  or  25.4%. 
are  subject  to  a  five  day  restricted  period 


'"Basea  on  1995  volu.-ne  and  price  dat;-  anaivzed 
bv  OE.^.  tne  Commission  estimates  that  1  666 
securities  lout  of  a  total  of  7.822  .NYSE.  .\mex,  and 
Nasdaq-listed  securities!  were  subject  to  a  nine  day 
cooling-off  period  under  Rule  lOb-6  Under 
Regulation  M.  of  those  securities.  11.  or  0  7%.  are 
excluded  from  the  rule:  278.  or  16.7%.  are  subiect 
to  a  one  dav  restricted  period;  and  1 .377.  or  82.6%. 
are  subject  to  a  five-day  restricted  period 

'« Letter  from  James  E  Buck.  Senior  Vice 
President  and  Secretary  ,  NYSE,  to  lonathan  G  K^lz 
Secreta.-^'.  SEC  (May  31    1996):  Letter  from  lames  F 
Duffy.  Executive  Vice  President  and  Genera! 
Counsel.  Amex.  to  Jonathan  G.  Katz.  Secretary.  SEC 
;;une25.  19961. 

*"  See  infra  Section  tV.,  discussing  in  greater 
detail  the  anti-competitive  concerns  raised  by  the 
N'YSE  and  the  .\mex. 

«'  See  NASD  Comment  Letter,  at  p.  3 
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information  sources  may  be  used  to 
calculate  ADTV,  and  suggested  that  the 
Commission  designate  the  tvpes  of 
information  that  are  acceptable  for 
determining  ADTV'. 

The  Commission  believes  that,  with 
the  addition  of  a  test  based  on  public 
float  value  that  will  tend  to  correct  for 
volume  aberrations,  a  60  day  rolling 
period  provides  a  sufficient  length  of 
time  to  measure  the  trading  volume  of 
a  security.  Therefore,  the  rule  permits 
distribution  participants  to  use  a  two 
calendar  month  or  a  60  day  rolling 
period.  The  60  day  rolling  period  for 
calculating  ADTV'must  end  within  10 
calendar  days  of  the  filing  of  a 
registration  statement,  or,  if  there  is  no 
registration  statement  or  if  the 
distribution  is  a  shelf  distribution, 
within  10  calendar  days  of  the  offering's 
pricing.  The  10  day  period  will  allow 
distribution  participants  in  any  type  of 
distribution  sufficient  time  to  conform 
to  the  applicable  restricted  period.  The 
Commission  has  decided  not  to 
designate  acceptable  information 
sources  for  determining  ADTV;  rather,  a 
distribution  participant  should  have 
fle.xibility  in  determining  a  security's 
ADTV  value  from  mformation  that  is 
publicly  available,  if  such  participant 
has  a  reasonable  basis  for  believing  that 
the  information  is  reliable.*-' 
Furthermore,  in  calculating  the  dollar 
value  of  ADT\',  any  reasonable  and 
verifiable  method  rnav  be  used  For 
example,  it  may  be  derived  from 
multiplying  the  number  of  shares  bv  the 
price  in  each  trade,  or  from  multiplying 
each  day's  total  volume  of  shares  by  the 
closing  price  on  that  day. 

As  for  public  fioat  value,  the 
Commission  is  adopting  a  definition 
that  reflects  its  usage  in  Form  10-K  [i.e. 
the  aggregate  amount  of  common  equity 
securities  held  by  non-affiliates).-'^  For 
example,  for  reporting  issuers  the  public 
float  value  should  be  taken  from  the 


'^Cf  Securities  Exchange  Ac;  Release  No.  27247 
(September  14.  1989).  54  FR  39194.  39197-98 
(discussing  the  standard  under  Rule  I5c2-ll  under 
the  Exchange  .Act.  17CFR  240.15c2-U.  for  a 
broker -dealer  to  have  a  reasonable  basis  that  certain 
information  is  true  and  accurate].  For  instance,  a 
distribution  participant  may  rely  on  trading  volume 
as  reported  bv  an  SRO  or  comparable  entity,  or  any 
other  source  believed  to  be  reliable.  Electronic 
information  systems  that  provide  information 
regarding  securities  in  markets  around  the  world 
could  provide  an  easy  means  to  determine 
worldvcide  trading  volume  in  a  particular  security. 

•'17  CFR  249  310  See  also  .Securities  Act  Release 
No  7326  (August  30.  1996).  61  FR  47706  Iproposing 
the  expansion  of  short-form  registration  to  include 
companies  with  non-voting  common  equity).  Form 
20-F  (17  CFR  249  220fl.  tne  annual  report  form 
used  by  foreign  private  issuers  under  the  Exchange 
Act.  does  not  require  disclosure  of  public  float 
information.  .Nonetheless,  the  public  float  value  of 
such  issuer  should  be  determined  in  the  same 
manner  as  provided  in  Form  10-K. 


issuer's  most  recent  Form  10-K  or  based 
upon  more  recent  information  made 
available  by  the  issuer. 

5,  Offerings  Subject  to  Rule  101 

a.  Generally.  The  provisions  of  Rule 
101  apply  in  connection  with  a 
distribution  of  securities.'*'*  The  same 
types  of  offerings  or  other  transactions 
that  satisfied  the  distribution  criteria 
under  Rule  lOb-6  [i.e..  the  magnitude  of 
the  offering/ selling  efforts  test)  also  are 
subject  to  Rule  101.  These  include 
public  offerings,  private  placements, 
shelf  offerings,  mergers  and  other 
acquisitions,  exchange  offers,  forced 
conversions  of  securities,  warrant 
solicitations,  and  at-the-market 
offerings. 

b.  Shelf  Offerings.  The  Commission  is 
modifying  its  approach  to  shelf- 
registered  distributions  by  replacing  the 
"single  distribution  position"  taken 
under  Rule  10b-6.'»5  Under  Regulation 
M.  each  takedown  off  a  shelf  is  to  be 
individually  examined  to  determine 
whether  such  offering  constitutes  a 
distribution  {i.e.,  whether  it  satisfies  the 
"magnitude"  of  the  offering  and 
"special  selling  efforts  and  selling 
methods"  criteria  of  a  distribution). 
Under  prior  Commission  interpretation, 
if  the  aggregate  amount  of  securities 
registered  on  a  shelf  constituted  a  Rule 
lOb-6  distribution,  each  takedown  was 
deemed  to  be  part  of  that  single 
distribution  for  purposes  of  the  rule, 
regardless  of  its  individual  magnitude. '•^ 

The  Commission's  modified  approach 
means  that  a  broker-dealer  participating 
in  a  takedown  off  a  shelf  must 
determine  whether  it  is  participating  in 
a  distribution. -"^  In  those  situations 
where  a  broker-dealer  sells  shares  on 
behalf  of  an  issuer  or  selling  security 
holder  in  ordinary  trading  transactions 
into  an  independent  market  '■  e.. 
without  any  special  selling  e     irts)  the 
offering  will  not  be  consider      a 
distribution  and  the  broker-oealer  will 
not  be  subject  to  Rule  101. ■'s  A  broker- 


"See  supra  Section  n.B.l.,  discussing  the 
definition  of  distribution. 

"  See  Release  34-19565.  48  FR  at  10631. 

♦"Seef^oposing  Release.  61  FRat  17115,  and 
Release  34-19565,  48  FR  at  10631.  See  also 
Securities  Exchange  Act  Release  No.  23611 
(September  11.  1986).  51  FR  33242.  33244  (Release 
34-23611'). 

•"  An  issuer's  description  in  a  shelf  registration 
statement  of  a  variety  of  potential  selling  methods 
will  not  cause,  by  itself,  any  sales  off  the  shelf  to 
be  treated  as  a  distribution,  unless  the  broker-dealer 
in  fact  uses  special  selling  efforts  or  .selling  methods 
in  connection  with  particular  sales  off  the  shelf,  and 
the  sales  are  of  a  magnitude  sufficient  to 
demonstrate  the  existence  of  a  distribution.  Cf 
Securities  Exchange  Aa  Release  No.  18528  (March 
3.  1982),  47  FR  11482,  11485. 

•"This  approach  assumes  that  the  broker-dealer  is 
disposing  of  shares  in  ordinary  trading  transactions 


dealer  likely  would  be  subject  to  Rule 
101,  however,  if  it  enters  into  a  sales 
agency  agreement  that  provides  for 
unusual  transaction-based 
compensation  for  the  sales,  even  if  the 
securities  are  sold  in  ordinary  trading 
transactions. 

c.  Mergers,  Acquisitions,  and 
Exchange  Offers.  Many  commenters 
questioned  the  application  of  Rule  lOl's 
restricted  periods  to  mergers, 
acquisitions,  and  e.nchange  offers.  These 
commenters  noted  that  during  merger 
distributions  subject  to  Rule  lOb-6. 
trading  restrictions  were  imposed 
during  the  applicable  two  or  nine  day 
period  prior  to  the  mailing  of  proxy  ' 
solicitation  materials  and  for  the 
duration  of  the  proxy  solicitation. ''^ 
Similarly,  the  Commission  also 
considered  the  commencement  of  any 
valuation  period  or  any  election  period 
as  the  equivalent  of  the 
'commencement  of  offers  or  sales," 
requiring  bids  and  purchases  to  cease 
during  the  applicable  two  or  nine  day 
period  and  for  the  duration  of  the 
valuation  or  election  period. so  Several 
commenters  stated  that  by  requiring  the 
restricted  period  to  commence  one  or 
five  days  prior  to  pricing,  it  is  possible 
that  the  restricted  period  for  a  merger 
distribution  could  begin  several  months 
prior  to  the  mailing  of  the  proxy 
materials.  These  commenters  noted  that 
in  such  situations  the  restricted  period 
could  be  much  lengthier  under 
Regulation  M.  as  compared  to  the 
practice  under  Rule  lOb-6, 

The  Commission  believes  that 
mergers,  acquisitions,  and  exchange 
offers  involve  distributions  in  which 
interested  persons  have  considerable 
incentive  to  manipulate.  The 
Commission  agrees  with  the 
commenters  that  the  Regulation  M 
restricted  periods  should  reflect  the 
characteristics  of  these  types  of 
distributions.  Accordingly,  as  adopted 
the  restrictions  of  Regulation  M  begin 
on  the  day  when  proxy  solicitation  or 
offering  materials  first  are  disseminated 
to  security  holders  and  end  with  the 
completion  of  the  distribution  (/.e.,  the 
time  of  the  shareholder  vote  or  the 
expiration  of  the  exchange  offer). 'i 


into  an  independent  market  [i  e..  one  not  dominated 
or  controlled  by  the  broker-dealer,  and  where  the 
price  is  not  manipulated  by  the  broker-dealer  or 
others  acting  in  concert  with  the  broker-dealer). 
Release  34-2361 1.  51  FR  at  33247. 

"See  Relea-se  34-19565.  48  FR  at  10638-39. 

'"/d  at  10639. 

"In  addition.  Rule  lOb-13  under  the  Exchange 
Act  continues  to  prohibit  any  purchases  or 
arrangements  to  purchase  securities  that  are  the 
subject  of  an  exchange  offer,  or  a  security 
immediately  convertible  into  or  exchangeable  for 
those  securities,  from  the  time  of  public 
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Consistent  with  an  interpretation 
under  Rule  lOb-6.  a  restricted  period 
also  will  apph  during  any  period  where 
the  market  price  of  the  offered  security 
will  be  a  factor  in  determining  the 
consideration  to  be  paid  pursuant  to  a 
merger,  acquisition,  or  exchange  offer. 
Thus,  activity  proscribed  b\  Rules  101 
and  102  must  cease  one  or  five  business 
davs  beiore  the  commencement  of  any 
valuation  period  and  for  the  duration  of 
such  period.'*^ 

d.  At-the-market  Otferings,  In  an  at- 
the-market  offering,  sales  prices  are 
established  during  the  course  of  the 
offering  based  upon  market  conditions 
at  the  time  of  individual  sales. ^' 
Accordinglv.  the  restricted  period  for 
such  an  offering  would  commence  one 
or  five  business  days  before  the  pricing 
of  each  sale  and  continue  until  the 
person's  participation  in  the 
distribution  is  completed.  In  practice. 
the  application  of  Rule  101  will 
es.sentiallv  be  the  same  as  in  the  case  o; 
a  fi.xed  price  offering,  where  one  price 
is  established  for  the  entire  distribution. 
because  the  activities  of  distribution 
participants  are  restricted  during  the 
entire  course  of  offers  and  sales. 
whether  the  securities  are  sold  at  fixed 
or  varying  prices 

6.  Securities  Excepted  from  Rule  101 

a.  Exception  for  Actively-traded 
Securities.  The  Commission  proposed 
excluding  from  Rule  101  all  sef:urities 
with  a  published  ADTV  value  of  at  least 
Si  million,  and  requested  comment  on 
whether  another  test,  such  as  a  public 
float  test,  should  be  used  to  determine 
which  securities  ■should  be  excluded 
from  the  rule.  Commenter"^  supported  an 
exclusion  for  actively-traded  securities. 
with  two  commenters  suggesting  a 
lower  threshold  and  one  recommending 
a  threshold  of  .Sin  million.  The 
Commission  is  adopting  an  exception 
for  those  securities  that  have  an  ADTV' 
value  of  at  least  Si  m'llion  that  are 
issued  bv  an  issr.er  v.-hose  common 
equity  securities  have  a  public  float 
value  of  at  least  S150  million. 

The  Commission  continues  to  believe 
that  an  exclusion  for  actively-traded 
securities  is  appropriate.  The  costs  of 
manipulating  such  securities  generally 
are  high.  In  addition,  because  actively- 
traded  securities  are  uidely  followed  by 
the  investment  community,  aberrations 
in  price  are  more  likely  to  be  discovered 
and  quickly  corrected.  Moreover, 
actively-traded  securities  are  generally 


traded  on  exchanges  or  other  organized 
markets  with  high  levels  of  transparency 
and  surveillance. 

The  reasons  for  incorporating  a  dual 
ADTV  value/public  float  value  test  for 
the  restricted  periods  similarly  apply  to 
determining  whether  securities  qualify 
for  the  artively-traded  securities 
exception.^''  "The  Commission  .selected 
Si 50  million  for  the  public  float  value 
test  because  it  believes  that  the 
securities  of  issuers  v\  ith  a  public  float 
value  at  or  above  this  threshold,  and 
that  also  have  an  ADTV  value  of  at  least 
Si  million,  have  a  sufficient  market 
presence  to  make  them  less  likely  to  be 
manipulated,  .^s  discussed  above,  the 
S150  million  public  float  value  test  is 
intended  in  par;  to  e.xclude  issuers  from 
the  actively-traded  .securities  exception 
where  a  high  trading  \olume  level  is  an 
aberration. 

The  combined  minimums  of  Si 
million  ADTV  value  for  the  securities 
and  S150  million  public  float  value 
.'•emoves  from  Rule  101  the  equity 
securities  of  approximately  1.900 
domestic  issuers,  as  well  as  ttiose  of  a 
substantial  number  of  foreign  issuers.-'''* 
The  Commission  estimates  that  the 
addition  o!  a  public  float  test  reduces  by 
approximately  9%  the  number  of 
domestic  issuers  whose  common  stock 
would  be  excepted  from  Rule  101  based 
solely  on  an  ADTV  test.^^ 

b.  investment  Grade  Securities.  The 
Commission  is  adopting  an  exception  to 
Rule  101  fornonconvertible  debt 
securities,  nonconvertible  preferred 
securities,  and  nsaet-backed  seciintia^, 
provided  that  the  security  being 
distributed  is  rated  in%'estment  grade  by 
at  least  one  nationally  recognized 
statistical  rating  organization.^'  The 


announceTient  until  the  expiration  of  the  exchange 
offer.  17CFR240.10b-13. 

"Relea.sc  34-19565.  48  FR  at  10639. 

^'The  term  althema/ket  offering  is  defined  as  an 
offering  of  securities  at  other  than  a  fixed  price. 


'■*  For  example,  the  Commission  considered  using 
the  $75  miilion  public  float  value  measure  included 
in  »he  eligibility  criteria  for  Forms  S-3  and  F-3 
under  the  Securities  Act.  However,  the  Commi.ssion 
adopted  that  threshold  for  different  reasons,  i.e.. 
information  regarding  companies  with  a  public  float 
value  nf  at  least  $75  miilion  is  efficiently 
assimilated  by  the  market  because  they  are  likely 
to  be  followed  bv  multiple  analysts.  See  Securities 
.Act  Release  No.  7053  (April  19.1994).  59  FR  21644: 
Securities  Act  Release  No  7029  (November  3, 
1993).  58  FR  60307.  Therefore,  it  was  appropriate 
to  permit  incorporation  of  Exchange  Act  filings  in 
registration  statements  filed  by  such  issuers. 

■^■^  Based  on  transaction  information  for  1995 
analv/ed  bv  Oh.\.  approximately  1.106  securities 
listed  on  the  NYSE,  770  securities  quoted  on 
Nasdaq,  and  36  securities  listed  on  the  Amex  would 
be  excluded  from  Rule  101.  The  general  increase  in 
securitv  prices  and  trading  volume  since  year-end 
1995  likely  will  increase  the  number  of  securities 
satisfying  the  .\DTV  minimum. 

*» Based  on  1995  volume  and  price  data  analyzed 
by  OEA,  2.103  securities  have  an  .\DTV  value  of  at 
least  Si  miilion:  1.912  securities  have  an  ADT\' 
value  of  at  least  $1  million  and  a  market 
capitalization  of  at  least  $150  million. 

^'The  term  nationally  recognized  statistical 
rating  organization  in  paragraph  (c)(2)  of  Rule  101 


Proposing  Release  recommended 
excepting  investment  grade 
noncon\ertible  debt  and  preferred 
securities  and  noted  that  the  comparable 
Rule  lOb-f)  e"'  .eption  was  based  on  the 
premise  that  ;nese  securities  are  traded 
on  the  basis  of  their  \  lelds  and  credit 
ratings,  are  largel\  fungible  and, 
therefore,  are  less  likely  to  be  subje(.:t  to 
manipulation  The  Commission 
solicited  coHiJient  on  whether 
investment  grade  asset-backed  securities 
have  the  saniL  characteristics  with 
respect  to  trading  as  nonconvertible 
investment  grade  debt  of  corporate 
issuers,  and  whether  such  securities 
should  be  exi    pted  from  the  rule. 

Several  commenters  stated  that 
investment  grade  asset-backed  securities 
should  be  excepted  from  Rule  101 
because  they  are  the  functional 
equi\alent  of  in%estment  grade  debt. 
One  commenter  suggested  using  the 
definition  of  asset-backed  security 
contained  in  the  Instruction  to  Form  S- 
3  for  purposes  of  Rule  101    .Another 
commenter.  although  not  proposing  a 
definition  of  asset-backed  security, 
recommended  an  exception  for 
investment  grade  asset-backed  securities 
backed  riy  a  fixed  pool  of  receivables. 

.■\sset-backed  securities  are  excluded 
from  Rule  101  because  such  securities 
trade  primarily  on  the  basis  of  yield  and 
credit  rating  The  principal  focus  of 
in\estors  in  the  asset-backed  securities 
market  is  on   iie  structure  of  a  class  of 
securities  and  the  nature  of  the  assets 
pooled  to  serve  as  collateral  for  those 
securities,  rather  than  the  identit\  of  a 
particular  issuer.  Investment  grade 
asset-backed  securities  also  are  similar 
to  investment  grade  nonconvertible  debt 
and  preferred  securities.  Therefore,  Rule 
101  excepts  securities  that  are 
"primarily  ser\iced  by  the  cashflows  of 
a  discrete  pool  of  receivables  or  other 
financial  assets,  either  fixed  or 
revolving,  that  by  their  terms  convert 
into  cash  within  a  finite  time  period 
plus  any  rights  or  other  assets  designed 
to  assure  the  ser\  icing  or  timely 
distribution  of  proceeds  to  the  security 
holders""*  and  that  are  rated  investment 
grade. 

A  few  commenters  also  proposed  that 
an  even  broader  exception  for  debt  and 
preferred  securities  be  adopted, 
suggesting  that  high-yield  debt 
securities  be  excepted  from  Rule  101 
when  those  securities  satisfy  certain 
criteria.  One  commenter  proposed  that 
all  debt  be  excluded  from  coverage  of 


has  the  same  meaning  as  that  term  is  used  in  17 
CFR240.15c3-l!.;.2)(vi). 

"This  definition  is  identical  to  the  definition  of 
asset -backed  securitv  contained  in  General 
Instruction  I.B.5.  to  Form  S-3.  17  CFR  239.13(b). 
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Rule  101.  The  Commission  believes 
that,  as  a  practical  matter,  Rule  101  and 
Rule  102  will  have  very  limited  impact 
on  debt  securities,  except  for  the  rare 
situations  where  selling  efforts  continue 
over  a  period  of  time."  In  those 
circumstances,  where  the  incentive  to 
manipulate  can  escalate,  the 
Commission  believes  that  the 
application  of  Regulation  M  is 
appropriate. 

c.  Exempted  Securities.  The 
Commission  is  adopting  the  proposed 
exception  to  Rule  101  for  "exempted 
securities"  as  defined  in  Section  3(a)(12) 
of  the  Exchange  Act.**  Transactions  in 
these  securities  are  not  restricted  by 
Rule  101.  This  exception  is  similar  to  a 
provision  contained  in  Rule  lOb-6, 

d.  Face-amount  Certificates  or 
Securities  Issued  by  an  Open-end 
Management  Investment  Company  or 
Unit  Investment  Trust.  The  exception  to 
Rule  101  for  face-amount  certificates 
issued  by  a  face-amount  certificate 
company,  or  redeemable  securities 
issued  by  an  open-end  management 
investment  company  or  a  unit 
investment  trust,  is  adopted  as 
proposed.  Transactions  in  these 
securities  are  not  covered  by  Rule  101. 
An  identical  provision  existed  in  Rule 
lOb-6. 

17.  Activities  Excepted  from  Rule  101 

a.  Exception  1— Research.  The 
Commission  is  adopting  exception  1  to 
Rule  101,  which  permits  the  publication 
or  dissemination  of  any  information, 
opinion,  or  recommendation  relating  to 
a  covered  security  if  the  conditions  of 
either  Rule  138  or  Rule  139  under  the 
Securities  Act  are  satisfied. ^i  This 
exception  more  closely  aligns  Rule  101 
with  the  Securities  Act  rules  governing 
permissible  research  activities  by 
broker-dealers  participating  in  offerings 
of  securities." 

As  proposed,  the  exception  required 
the  research  to  be  published  or 
disseminated  "in  tJie  ordinary  course  of 
business."  Several  commenters  found 
this  phrase  to  be  confusing  because  Rule 
138  requires  that  research  be  published 
or  distributed  in  the  "regular  course  of 


^  See  supra  Section  n.B.3..  discussing  covered 
securities. 

~15U.S.C78c(a)(12). 

•'  17  cm  230.138,  230.139. 

"Exception  1  differs  from  a  previous  staff 
position  that  certain  reeearch  reports  were  not 
prohibited  inducements  to  pnirchase  if  such 
research  waa  issued  by  a  broker-dealer  in  the 
ordinary  course  of  business,  and  satisfied  either 
Rule  138  or  Rule  139(b).  or  satisfied  Rule  139(a)  and 
did  not  contain  a  recommendation  or  earnings 
forecast  more  favorable  than  that  previously 
diaaeminated  by  the  firm.  Securities  Exchange  Act 
Release  No.  21332  (September  19.  1984).  49  FR 
37569,  37572  11.25. 


business,""  and  Rule  139  requires  that 
information,  opinions,  or 
recommendations  be  contained  in  a 
publication  that  is  distributed  with 
"reasonable  regularity  in  the  normal 
course  of  business."*^  The  Commission 
has  deleted  as  redundant  the  phrase  "in 
the  ordinary  course  of  business"  from 
exception  1. 

Commenters  also  were  uncertain 
about  the  application  of  this  exception 
to  electronically  disseminated  research. 
The  Commission  believes  that  if  a 
distribution  participant,  in  the  normal 
course  of  its  business,  provides  research 
reports  to  independent  research  services 
that  make  such  reports  available  to  their 
subscribers  electronically,  whether  or 
not  the  subscribers  are  customers  of  or 
have  previously  received  research  from 
the  broker-dealer,  such  research  is 
excepted  ft-om  Rule  101.  ^"^  Similarly,  a 
distribution  participant  may  update  its 
mailing  list  {i.e..  new  persons  may  be 
added)  where  it  is  intended  that  they 
receive  all  future  research  sent  to  others 
on  the  list,  and  not  just  the  research 
related  to  the  security  in  distribution. 

Some  commenters  inquired  whether 
the  exception  would  be  available  fb 
unregistered  offerings,  because  Rules 
138  and  139  pertain  to  the 
dissemination  of  research  during 
registered  offerings.  In  the 
Commission's  view,  for  purposes  of 
Rule  101.  exception  1  is  available 
during  distributions  that  are  not 
registered  under  the  Securities  Act,  as 
long  as  the  conditions  of  either  Rule  138 
or  Rule  139  are  satisfied,  other  than 
those  pertaining  to  the  filing  of  a 
registration  statement.  A  few 
commenters  further  recommended  that 
research  disseminated  outside  of  the 
United  States  during  a  global  offering  be 
excepted  ft-om  Rule  101 's  coverage,  if 
such  research  is  dis.seminated  in 
conformity  with  local  rule  or  custom. 
The  Commission  has  determined  that 
the  conditions  of  Rules  138  and  139 
(other  than  registration)  define  the 
appropriate  parameters  for  research 
activities  involving  securities 
distributed  in  the  United  States  because 
research  activities  outside  the  United 
States  in  connection  with  a  distribution 
subject  to  the  rule  could  be  used  to 
facilitate  the  distribution  in  the  United 
States.  The  Ckimmission  notes,  however, 
that  many  of  the  securities  distributed 
in  global  offerings  will  be  subject  to  the 
rule's  actively-traded  securities 


exception  and,  therefore,  not  subject  to 
Rule  101 's  provisions.** 

b.  Exception  2— Transactions 
Complying  with  Certain  Other  Sections. 
Exception  2,  which  allows  passive 
market  making  transactions  and 
stabilizing  transactions  complying  with 
Rules  103  or  104,  respectively,  is 
adopted  as  proposed. 

c.  Exception  3 — Odd-Lot 
Transactions.  Exception  3,  permitting 
distribution  participants  to  bid  for  or 
purchase  odd-lots  during  the  restricted 
period,  is  adopted  as  proposed. 
Accordingly,  a  distribution  participant 
may  purchase  odd-lots  during  a 
distribution.  Among  other  things,  this 
exception  permits  distribution 
participants  to  engage  in  activities  in 
connection  with  issuer  odd-lot  tender 
offers  conducted  pursuant  to  Rule  ISe- 
4(h)(5)  under  the  Exchange  Act, 
including  effecting  purchases  necessary 
to  permit  odd-lot  holders  to  "round-up" 
their  holdings  to  100  shares. 

d.  Exception  4 — Exercises  of 
Securities.  Exception  4  permits 
distribution  participants  to  exercise  any 
option,  warrant,  rigjht,  or  any  conversion 
privileges  set  forth  in  the  instrument 
governing  a  security.  This  exception 
does  not  distinguish  call  options 
acquired  before  the  person  became  a 
distribution  participant  from  those 
acquired  afterwards.  In  addition,  the 
exception  covers  exercises  of  non- 
standardized  call  options. 

Supporters  of  this  exception  noted 
that  option  exercises  do  not  involve 
significant  manipulative  potential 
because  of  the  unpredictability  of  the 
timing  and  the  extent  of  purchases  by 
persons  writing  call  options.  As  noted 
earlier,  the  NASD  expressed  more 
general  concerns  about  Regulation  M's 
limited  coverage  of  derivative 
securities.*''  The  Commission  believes 
that  exercises  or  conversions  of 
derivative  securities  generally  have  an 
uncertain  and  attenuated  manipulative 
potential  and.  for  that  reason,  has 
adopted  the  exception  as  proposed.** 

In  light  of  the  treatment  of  derivative 
securities  under  Regulation  M,  the 
Commission  is  rescinding  Rule  lOb-8, 


»-'  1 7  CFR  230.1 38  (a)  and  (b). 

*'17CFR230.139(b)(l)(i). 

**  Also,  a  broker-dealer  may  deliver  research 
reports  to  its  customers  via  electronic  means  as  a 
substitute  for  paper  delivery.  See  Securities 
Exchange  Act  Release  No.  37182  (May  9. 1996),  61 
FR  24644. 


"Nevertheless,  there  may  be  other  circumstances 
in  which  the  dissemination  of  research  that  does 
not  meet  the  conditions  of  Rules  138  or  139  outside 
the  United  States  may  be  appropriate  during  a 
global  offering.  The  staff  will  provide  guidance  on 
a  case-by-case  basis. 

*■*  See  supra  text  accompanying  note  31. 

••The  Commission  cautions  that  in  connection 
with  exercises  of  non-standardized  options  and 
other  securities  that  are  privately  negotiated 
between  the  parties,  there  may  be  circumstances 
when  the  exercise  of  a  call  option,  for  example, 
could  be  made  for  the  purpose  of  requiring  the 
other  party  to  acquire  the  security.  In  such  a  case, 
the  purchase  by  the  party  exercised  against  may  be 
deemed  to  be  a  purchase  by  the  exercising  party. 


UMI 
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which  pertained  to  distributions 
through  rights.  This  rule  contained 
overly  rigid  and  complex  restrictions  on 
purchases  of  rights  and  regulated  sales 
of  offered  securities.  Bids  for  and 
purchases  of  rights  are  not  subject  to 
Rules  101  and  102,  although  bids  for 
and  purchases  of  a  security  that  is  the 
subject  of  a  rights  distribution  are 
restricted  by  these  rules. 

e.  Exception  5 — Unsolicited 
Transactions.  The  Commission  is 
adopting  an  exception  to  Rule  101  for 
unsolicited  brokerage  transactions,  and 
for  certain  unsolicited  purchases  as 
principal.  This  exception  incorporates 
the  provision  contained  in  exception 
(xi)(D)  to  Rule  lOb-6  for  unsolicited 
principal  transactions,  and,  similar  to 
exception  (ii)  to  Rule  lOb-6,  permits 
unsolicited  purchases  that  are  not 
effected  from  or  through  a  broker  or 
dealer,  on  a  securities  exchange,  or 
through  an  inter-dealer  quotation 
system  or  electronic  communications 
network  ("ECN")  as  defined  in  Rule 
llAcl-l(a)(8)  under  the  Exchange 
Act.*9 

This  exception  places  no  restrictions 
on  distribution  participants  effecting 
unsolicited  brokerage  transactions 
during  a  distribution.  ™  In  addition, 
unsolicited  purchases  as  principal  are 
also  unrestricted.  Although  the 
Commission  did  not  propose  an 
exception  to  Rule  101  for  unsolicited 
principal  purchases,  many  commenters 
asserted  that  exception  (ii)  to  Rule  10b- 
6  pertaining  to  such  purchases  was,  in 
fact,  widely  used.  The  Rule  101 
exception  for  unsolicited  purchases 
differs  from  the  analogous  Rule  lOb-6 
exception,  however,  because  it  does  not 
require  that  purchases  be  of  "block" 
size.^^ 

Furthermore,  the  exception  applies  to 
purchases  effected  otherwise  than 
through  a  broker-dealer,  on  a  securities 
exchange,  or  through  an  inter-dealer 
quotation  system  or  ECN,  because  those 
purchases  are  less  likely  to  be  used  to 
influence  the  price  of  a  security  that  is 
the  subject  of  a  distribution.  This  clause 
of  the  exception  permits  distribution 
participants  and  affiliated  purchasers  to 


'»17CFR240.11Acl-l(a)(8).  See  Securities 
Exchange  Act  Release  No.  37619A  (September  6. 
1996).  61  FR  48289  ("Release  34-37619A").  for  a 
discussion  of  ECNs.  A  purchase  in  resfwnse  to  an 
order  or  quote  displayed  on  an  ECN  would  not 
constitute  an  unsolicited  transaction 

™This  exception  incorporates  the  provisions  of 
Rule  10b-6(a)(5)(B).  In  addition,  consistent  with  an 
interpretation  under  Rule  lOb-6,  a  broker-dealer 
who  receives  an  unsolicited  order  to  sell  may  solicit 
purchasers  in  executing  the  transaction  as  broker 
for  the  seller. 

■"  Also,  the  exception  as  adopted  does  not 
incorporate  the  phrase  "privately  negotiated" 
because  it  is  urmecessary  in  light  of  the  other  terms 
of  the  exception. 


purchase  covered  securities  from 
persons,  other  than  broker-dealers,  who 
were  not  solicited  by  the  distribution 
participant  or  its  affiUated  purchasers 
and  precludes  purchases  through  an 
exchange,  Nasdaq,  or  alternative  trading 
system. 

This  exception  reflects  the  view  that 
unsolicited  purchases,  regardless  of 
their  size,  generally  do  not  raise  the 
concerns  at  which  Rule  101  is  directed 
when  those  purchases  are  not  effected 
through  market  mechanisms.  In  such 
circumstances,  those  purchases  are  less 
likely  to  affect  the  offered  security's 
price. 

f.  Exception  6 — Basket  Transactions. 
Exception  6  relates  to  purchases  of 
covered  securities  made  in  connection 
with  basket  transactions.  This  exception 
permits  transactions  in  covered 
securities  when  the  aggregate  dollar 
value  of  any  bids  for  or  purchases  of  a 
covered  security  constitutes  5%  or  less 
of  the  total  dollar  value  of  the  basket 
being  purchased,  and  the  basket 
contains  at  least  20  stocks. 

The  exception  is  available  with 
respect  to  both  index-related  baskets 
and  customized  baskets.  To  qualify-  for 
the  exception,  the  basket  transaction 
must  be  a  bona  fide  transaction  effected 
in  the  ordinary  course  of  business  [i.e., 
the  decision  to  include  the  security  in 
distribution  in  the  basket  must  be 
independent  of  the  existence  of  the 
distribution)."^  The  exception  also 
permits  bids  and  purchases  for  the 
purpose  of  adjusting  an  existing  basket 
position  related  to  a  standardized  index 
when  made  in  the  ordinary-  course  of 
business  to  the  extent  necessary  to 
reflect  a  change  in  the  composition  of 
the  index.  For  example,  a  basket  could 
be  adjusted  to  reflect  substitutions  of 
securities  in  a  standardized  index. 

While  supporting  the  flexibility  of  the 
basket  transaction  exception,  some 
commenters  suggested  alternatives, 
including  using  either  a  single 
percentage  test  of  5%  or  10%,  or  a  10%/ 
10  stock  or  10%/15  stock  standard.  The 
Commission  believes  that  the  majority 
of  stocks  contained  in  baskets  will  be 
excepted  under  the  actively-traded 
securities  exception  and  that  the  5%/20 
stock  standard  allows  trading  in  most 
basket  transactions  while  ensuring  that 
such  transactions  are  not  easily  used  to 
influence  the  price  of  a  security.  The 
Commission  is  concerned  that,  given  the 
possibility  that  a  distribution 
participant  could  time  its  basket 
transactions  for  maximum  price  effect,  a 
less  rigorous  standard  could  lead  to 
abuse.  Further,  the  inclusion  of  the  20 
stock  criterion  provides  an  objective 


''Proposing  Release.  61  FR  at  17118. 


indication  of  the  bona  fide  nature  of  the 
basket  transaction. 

Commenters  also  stated  that  this 
exception  should  allow  for  rebalancing 
any  customized  basket  covered  by  the 
exception,  or  for  rebalancing  in  a 
covered  security  that  is  consistent  with 
rebalancing  activity  in  other  stocks 
contained  in  the  basket.  In  the 
Commissions  view,  allowing 
distribution  participants  to  make 
adjustments  in  customized  baskets  may 
give  a  distribution  participant  the  means 
to  effect  significant  transactions  in 
covered  securities  (e.g.,  by  deciding  to 
include  a  security  in  distribution  in  a 
basket  without  a  reason  independent  of 
the  distribution),  thereby  raising 
manipulative  concerns.  Accordingly, 
the  Commission  is  not  permitting 
adjustments  to  rebalance  customized 
baskets,  unless  the  adjustments 
themselves  qualify  under  the  5%/20 
stock  test. 

g.  Exception  7 — De  Minimis 
Transactions.  The  Commission  is 
adopting  exception  7  for  de  minimis 
transactions.  As  proposed,  the  exception 
applied  to  unaccepted  bids  and 
aggregate  purchases  of  1%  of  a 
security's  ADTV.  Several  commenters 
stated  that  a  1  %  level  was  too  limited 
to  be  useful.  For  this  reason,  a  few 
commenters  proposed  raising  the  de 
minimis  threshold  to  5%  of  the 
security's  ADTV'.  Commenters  also 
requested  clarification  that  the  de 
minimis  test  could  be  applied  to  more 
than  one  transaction.  In  addition,  some 
commenters  suggested  that  any  bid  or 
purchase  not  exceeding  a  de  minimis 
amount  should  be  eligible  for  the 
exception. 

Because  the  Commission  believes  that 
an  exception  for  small,  inadvertent 
transactions  lacking  market  impact  is 
appropriate,  it  is  adopting  an  exception 
for  de  minimis  transactions.  The 
purchasing  level  has  been  increased  to 
2%  to  give  distribution  participants 
greater  margin  for  error,  while  retaining 
the  exception's  de  minimis  nature. 
Unaccepted  bids,  and  purchases  during 
the  restricted  period  that  in  the 
aggregate  do  not  exceed  2%  of  the 
ADTV  of  the  security  in  distribution,  are 
excepted  from  the  rule,  if  the  person  has 
maintained  and  enforces  written 
poUcies  and  procedures  reasonably 
designed  to  achieve  compliance  with 
the  rule.  Once  inadvertent  transaction(s) 
are  discovered,  subsequent 
transaction{s)  would  not  be  covered  by 
this  exception.  Also,  this  de  minimis 
exception  does  not  apply  to  Nasdaq 
passive  market  making  transactions 

Commenters  recommended  that  the 
exception  be  extended  to  include 
solicited  brokerage  transactions  and 
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bids  that  are  accepted,  but  that  do  not 
result  in  a  purchase  because  the  trade  is 
broken.  The  Commission  clarifies  that 
the  exception  is  available  to  transactions 
resulting  from  solicited  brokerage 
provided  that  the  conditions  of  the 
exception  are  satisfied.  However,  any 
purchase,  even  if  the  trade  subsequently 
is  broken,  must  be  considered  a 
purchase  for  purposes  of  this  exception. 

One  commenter  asserted  that  the 
proviso  requiring  written  policies  and 
procedures  is  unnecessary.  This 
requirement  is  adopted  as  proposed, 
however,  because  the  Commission 
believes  that  the  presence  of  compliance 
procedures  buttresses  the  inadvertent 
character  of  excepted  de  minimis 
transactions.  The  Commission  notes  that 
repeated  reliance  on  the  exception 
would  raise  questions  about  the 
adequacy  and  effectiveness  of  a  firm's 
procedures.  Therefore,  upon  the 
occurrence  of  any  violation,  a  broker- 
dealer  is  expected  to  review  its  policies 
and  procedures  and  modify  them  as 
appropriate. 

h.  Exception  8 — Transactions  in 
Connection  with  a  Distribution.  The 
Commission  is  adopting  the  exception 
for  transactions  in  connection  with  a 
distribution  substantially  as  proposed. 
Exception  8  permits  transactions  among 
distribution  participants  in  connection 
with  the  distribution  and  purchases 
from  an  issuer  or  selling  security  holder 
in  connection  with  the  distribution  that 
are  not  effected  on  a  securities  exchange 
or  through  an  inter-dealer  quotation 
system,  or  through  an  ECN.  Based  on 
commenters'  views,  the  portion  of  the 
proposed  exception  relating  to  offers  to 
sell  or  the  solicitation  of  offers  to  buy 
the  securities  being  distributed  or 
offered  as  principal  is  now  contained  in 
exception  9.^^ 

i.  Exception  9— Offers  to  Sell  or  the 
Solicitation  of  Offers  to  Buy.  The 
Commission  is  adopting  the  exception 
for  offers  to  sell  or  the  solicitation  of 
offers  to  buy  the  securities  being 
distributed  (including  securities 
acquired  in  stabilizing),  or  securities 
offered  as  principal  by  the  person 
making  such  offer  or  solicitation. 

j.  Exception  10 — Transactions  in  Rule 
144A  Securities.  The  Commission  is 
adopting  the  exception  for  transactions 
in  securities  eligible  for  resale  under 
Rule  144A(d)(3)  ("Rule  144A 
sec-urities")  substantially  as  proposed.'* 
As  adopted,  the  exception  permits 
transactions  in  Rule  144A  securities 
during  a  distribution  of  such  securities, 


provided  that  sales  of  such  securities 
within  the  United  States  are  made  solely 
to.  qualified  institutional  buyers 
("QIBs"),  or  persons  rea.sonably 
believed  to  be  QIBs,  in  transactions 
exempt  from  registration  under  the 
Securities  Act  ("Rule  144A 
distributions");  or  persons  not  deemed 
to  be  "U.S.  persons  '  for  purposes  of 
Rule  902(o)(2)  or  (o)(7)  of  Regulation  S 
under  the  Securities  Act.  during  a 
concurrent  Rule  144A  distribution  to 
QIBs.'*  The  exception  covers  both  the 
Rule  144A  security  being  distributed 
and  any  reference  security. 

In  the  Proposing  Release,  the 
Commission  noted  that  an  exception 
based  on  the  categories  of  persons  to 
whom  the  securities  are  distributed  may 
be  viewed  as  a  departure  from  the  anti-' 
manipulation  approach  of  Regulation  M, 
because  no  class  of  investors,  including 
large  institutions,  is  immune  to  injury 
from  securities  fraud  or  manipulation. '^ 
Nevertheless,  the  Commission  considers 
it  appropriate  to  reduce  the  scope  of 
Rule  101 's  prophylactic  protections  in 
the  case  of  QIBs.  because  QIBs  have 
considerable  ability  to  obtain,  consider, 
and  analyze  market  information,  and  the 
Commission  is  not  aware  of  complaints 
of  manipulation  in  this  context.'' 
Moreover,  in  light  of  the  characteristics 
of  Rule  144A  securities  (e.g..  eligible 
securities  are  not  listed  on  a  U.S. 
exchange  or  quoted  on  Nasdaq),  the 
exception  does  not  distinguish  between 
Rule  144A  distributions  to  QIBs  of 
foreign  and  domestic  securities. '^ 

Several  commenters  recommended 
broadening  the  proposed  exception  to 
include  contemporaneous  sales  within 
the  United  States  to  certain  institutional 
accredited  investors.  Some  of  these 
commenters  suggested  that  the 
exception  permit  sales  to  institutional 
accredited  investors  where  sales  to  QIBs 
exceeded  a  certain  percentage  of  the 
total  distribution. '9  The  Commission  is 
not  adopting  these  recommendations 
because  institutional  accredited 
investors  encompass  a  much  broader 


''A  distribution  participant  relying  on  this 
exceplion  must  be  prepared  lo  sell  the  securities  if 
the  offer  is  accepted. 

'♦See  17  CFR  230.144A(d)(3). 


"  17  CFR  230.9O2(o)(2)  and  (o)(7).  This  follows 
the  position  taken  under  Rule  lOb-6  in  Letter 
regarding  Hegulation  S  Transactions  dunng 
Distributions  of  Foreign  Securities  to  Qualified 
Institutional  Buyers.  |l991-1994i  Fed.  Sec.  L  Rep. 
(CCH)  1  76.851  (February  22.  1994).  as  modit'ied  by 
Letter  regarding  Regulation  S  Transactions  during 
Distributions  of  Foreign  Securities  to  Qualified 
Institutional  Buyers  (March  9.  1995). 

'"Proposing  Release.  61  FRat  17119  n.61. 

"The  Commission  wishes  to  emphasize  that 
QIBs  will  continue  to  be  protected  by  the  general 
anti-manipulation  and  anti -fraud  provisions, 
including  Section  17(a)  of  the  Securities  Act.  and 
Sections  9(a)  and  10(b)  of  the  Exchange  Act.  and 
Rule  lOb-5  thereunder. 

'"See  Proposing  Release.  61  FR  at  17119. 

"The  percentages  recommended  bv  commenters 
ranged  from  50%  lo  80%. 


category  of  persons,  a  large  segment  of 
which  do  not  have  characteristics 
comparable  to  those  of  QIBs  which 
underlie  this  exception. 

8.  Exemptive  Authority 

The  Commission  proposed  to  include 
within  Rule  101  a  provision  permitting 
the  Commission  to  exempt  any 
transaction  or  transactions  from  the  rule 
on  a  case-by-case  basis.  Two 
commenters  recommended  that  the 
exemptive  authority  provision  be 
expanded  to  permit  exemptions  for 
securities  or  classes  of  securities.  To 
increase  flexibility  in  the  exemption 
process,  the  Commission  is  adopting 
this  suggested  addition.  An  exemption 
may  be  granted  either  unconditionally 
or  on  specified  terms  and  conditions. 8« 

C.  Rule  102— Activities  by  Issuers  and 
Selling  Security  Holders 

1.  Generally 

Rule  102  covers  certain  activities  of 
issuers  and  selling  security  holders,  and 
their  affiliated  purchasers,  during  a 
distribution  of  securities.  Rule  102  is 
similar  in  format  to  Rule  101:  issuers 
and  selling  security  holders,  and  their 
affiliated  purchasers,  must  refrain  from 
bidding  for,  purchasing,  or  attempting  to 
induce  any  person  to  bid  for  or  purchase 
a  covered  security  during  the  applicable 
restricted  period,  unless  an  exception 
permits  the  activity. 

Rule  102  contains  fewer  exceptions 
than  Rule  101  because  issuers  and 
selling  security  holders  have  the  greatest 
interest  in  an  offering's  outcome  and 
generally  do  not  have  the  same  market 
access  needs  as  underwriters.  The 
exceptions  in  Rule  102  permit: 
transactions  in  nonconvertible 
investment  grade  securities  and 
transactions  during  Rule  144A 
distributions;  exercises  of  options  and 
other  securities,  including  rights;  and 
odd-lot  transactions  and  associated 
round-up  transactions  during  an  issuer 
odd-lot  tender  offer.  Closed-end 
investment  companies  that  engage  in 
continuous  offerings  of  securities  also 
may  conduct  certain  tender  offers  for 
those  securities  during  such 
distributions.  There  is  no  general 
exception  for  actively-traded  securities, 
although  a  limited  exception  is  included 


""The  Commission  is  revising  its  Rules  of 
Practice  and  Investigations  lo  provide  that 
exemptions  may  be  granted  by  designated  persons 
in  the  Division  of  Market  Regulation  pursuant  to 
authority  delegated  by  the  Commission.  See  17  CFR 
200.30-3  of  this  chapter,  as  amended.  Rules  102. 
104.  and  105  include  similar  provisions  authorizing 
the  Commission  to  grant  exemptions  from  those 
rules,  and  this  authority  also  will  be  delegated  to 
designated  persons  in  The  Division  of  Market 
Regulation. 
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for  certain  actively-traded  reference 
securities. 

Furthermore,  most  transactions  in 
connection  with  dividend  reinvestment 
and  stock  purchase  plans  are  excluded 
from  Rule  102.  Only  plan  distributions 
involving  securities  obtained  directly 
from  the  issuer  are  subject  to  Rule  102. 
Several  commenters  asked  that  the 
Commission  further  explain  the 
treatment  of  plans  under  Rule  102.  This 
release  provides  guidance  on  the  types 
of  plan  activities  that  may  be  engaged  in 
without  constituting  special  selling 
efforts  and  selling  methods  within  the 
meaning  of  the  definition  of 
distribution,  and  clarifies  that  certain 
dividend  reinvestment  and  stock 
purchase  plans  offered  by  bank- 
registered  transfer  agents  and  registered 
broker-dealers  qualify  for  the  plan 
exception. 

2.  Persons  Subject  to  Rule  102 

a.  Generally.  Rule  102  applies  to 
issuers,  selling  security  holders,  and 
their  affiliated  purchasers.  Several 
commenters  sought  clarification  as  to 
whether  an  issuer's  transactions  in  a 
covered  security  would  be  restricted 
during  a  distribution  effected  solely  by 
or  on  behalf  of  a  selling  security  holder 
not  affiliated  with  the  issuer.  The 
Commission  does  not  intend  to  limit  an 
issuer's  activities  during  a  distribution 

effected  solely  by  or  on  behalf  of  a 
selling  security  holder  if  the  issuer  is 
not  an  affiliated  purchaser  of  the  selling 
security  holder,  and  has  modified 
paragraph  (al  of  Rule  102  accordingly.''' 
An  issuer  will  be  deemed  to  have 
completed  its  participation  in  a 
distribution  when  the  entire  di^ibution 
is  completed.**- 

b.  Affiliated  Purchaser.  As  discussed 
earlier,  several  commenters 
recommended  excepting  financial 
services  affiliates  of  issuers  and  selling 
security  holders  from  the  definition  of 
"affiliated  purchaser."''"  As  adopted, 
the  definition  of  affiliated  purchaser 
excludes  financial  services  affiliates  of 
an  issuer  or  selling  security  holder  if  the 
issuer  or  selling  security  holder 
maintains  and  enforces  information 
barriers  between  itself  and  such 
affiliates.  In  addition,  a  proviso  has  been 
added  to  paragraph  (a)  of  Rule  102  that 
provides  that  any  affiliated  purchaser  of 


an  issuer  or  selling  security  holder  that 
is  acting  as  a  distribution  participant 
may  comply  with  Rule  101,  rather  than 
Rule  102."-'  This  accommodates  the 
ordinan,'  market  activities  of  broker- 
dealers  and  other  financial  institutions 
participating  in  a  distribution  because 
they  are  subject  to  SRO  surveillance 

3.  Securities  Subject  to  Rule  102 

The  restrictions  of  Rule  102  apply  to 
covered  securities  in  the  same  manner 
as  Rule  101. '*'^  Thus,  persons  subject  to 
Rule  102  are  precluded  during  the 
restricted  period  from  bidding  for  or 
purchasing  the  subject  security  or  any 
reference  security. 

4.  Offerings  Subject  to  Rule  102 

a.  Generally.  As  with  Rule  101.  Rule 
102  applies  only  when  there  is  a 
distribution  of  securities. ""^ 

b.  Shelf  Offerings.  In  the  case  of  an 
offering  of  securities  pursuant  to  a  shelf 
registration  statement,  the  Commission 
will  apply  Regulation  M  in  a  manner 
consistent  with  interpretations  under 
Rule  lOb-6  regarding  the  restrictions  on 
issuers  and  selling  security  holders 
during  shelf  offerings.**"  Thus,  an  issuer 
and  all  of  its  affiliated  purchasers  are 
subject  to  the  applicable  restricted 
period  of  Rule  102  when  sales  off  a  shelf 
by  an  issuer,  or  by  any  affiliated 
purchaser,  constitute  a  distribution  of 
securities.  Similarly,  when  a  selling 
security  holder  sells  off  the  shelf  and 
such  sales  constitute  a  distribution,  all 
other  shelf  security  holders  who  are 
affiliated  purchasers  of  the  selling 
security  holder  are  subject  to  the 
applicable  restricted  period  of  Rule  102. 

5.  Securities  Excepted  from  Rule  102 

a.  Actively-traded  Reference 
Securities.  Many  commenters 
maintained  that  issuers,  selling  security 
holders,  and  their  affiliated  purchasers 
should  have  the  benefit  of  an  actively- 
traded  securities  exception  similar  to 
that  in  Rule  101.  The  Commission 
believes  that  persons  subject  to  Rule  102 
should  not  be  able  to  trade  in  their 
securities,  whether  or  not  they  are 
actively  traded.  The  Commission's  view 
is  based  on  issuers'  and  selling  .security 
holders'  stake  in  the  proceeds  of  the 
offering,  and  their  generally  lesser  need 
to  engage  in  securities  transactions. 


"'  The  interpretations  contained  in  Release  34- 
2361 1  regarding  shelf  distributions  by  selling 
security  holders  will  continue  tu  have  relevance. 
See  infrv  Section  II,C.4.b. 

'■  Cf  supm  Section  II.B.2.C..  discussing  v^■hen 
distribution  [lartiripants  are  considered  to  complete 
their  participation  in  a  distribution.  See  also  the 
definition  of  "completion  of  panicipation  in  a 
distribution  ■■ 

*■'  See  supra  Section  n.B.2.d. 


"'The  proviso  to  Rule  101  specifies  that,  where 
a  distribution  participant  or  an  affiliated  purchaser 
of  a  distribution  participant  is  itself  the  issuer  or 
selling  security  holder.  Rule  102  applies.  See  supm 
Section  II.B.2.a. 

•-'  See  supra  Section  11  B. 3. 

"See  supra  Section  11. B. 5..  discussing  the  types 
of  offerings  and  other  transactions  that  are  subject 
to  Rule  101. 

"'See  Release  34-23611.  51  FR  at  33242. 


Certain  commenters  noted  that,  as 
proposed.  Regulation  M  would  have 
prevented  an  issuer  of  equity-linked 
securities,  or  its  affiliated  purchasers 
from  engaging  in  hedging  activity  in  the 
associated  reference  security,  even 
when  that  security  was  actively  traded. 
According  to  these  commenters.  the 
ability  to  conduct  such  hedging  activity 
immediately  prior  to  the  pricing  of  an 
equity-linked  security  is  critical  to  the 
structure  of  such  distributions. 

In  response  to  these  comments,  the 
Commission  has  determined  to  provide 
a  limited  exception  from  Rule  102  for 
actively-traded  reference  securities  that 
are  not  issued  by  the  issuer  of  the 
security  in  distribution,  or  b\  any 
affiliate  of  the  issuer.  This  exception 
permits  the  type  of  hedging  activity  that 
was  not  previously  subject  to  Rule  10b- 
6.  Thus,  the  issuer  of  an  equity  linked 
security,  or  a  security  holder  selling  an 
equity-linked  security,  can  purchase  in 
a  hedging  transaction  an  actively-traded 
reference  security  issued  by  an 
unaffiliated  entity.  However,  the  issuer 
or  selling  security  holder  of  an  equity- 
linked  security  is  prohibited  from 
purchasing  any  reference  se<;urity  for 
which  it.  or  any  of  its  affiliates,  is  the 
issuer.  Of  course,  the  general  anti-fraud 
and  anti-mani  lulation  provisions  of  the 
federal  securities  laws  are  applicable  to 
any  transactions  associated  with 
distributions  of  equity-linked  securities. 

b.  Other  Excepted  Securities.  The 
Commission  is  adopting  as  proposed  the 
exceptions  in  Rule  102  for  "exempted 
securities"  as  defined  in  Section  3(a)il2) 
of  the  Exchange  Act,  and  face-amount 
certificates  or  securities  issued  by  an 
open-end  management  investment 
company  or  unit  investment  trust.  In 
addition,  the  Commission  has 
determined  to  include  in  Rule  102  an 
exception  for  investment  grade 
nonconvertible  debt,  nonconvertible 
preferred  securities,  and  asset-backed 
securities,  based  on  commenters'  views 
and  the  rationales  indicated  above  for 
an  identical  exception  to  Rule  101. •*" 

6.  Activities  E.xcepted  from.  Rule  102 

a.  E.xception  1 — Odd-Lot 
Transactions.  Rule  102  contains  an 
exception  for  odd-lot  transactions, 
which  permits  issuer  odd-lot  tender 
offers.  'This  exception,  which  is 
identical  to  exception  3  to  Rule  101, 
will  provide  greater  fiexibility  to  issuers 
conducting  odd-lot  tender  offers  during 
a  distribution  ""  Moreover,  as  modified 
from  the  proposal,  this  exception 
permits  ar  issuer  conducting  an  odd-lot 
tender  ofier  to  engage  in  transactions 


"*  See  supm  Section  n.B.S.c. 
"*  See  supm  Section  n.B.7.c. 


532 


Federal  Register  /  Vol.  62.  No.  2  /  Friday.  January  3.  1997  /    Rules  and  Regulations 


necessary  to  enable  shareholders  to 
round-up  their  holdings  to  100  shares.*' 

b.  Exception  2— Transactions  by 
Closed-end  Investment  Companies. 
Exception  2.  as  it  relates  to  transactions 
complying  with  Rule  23c-3  under  the 
Investment  Company  Act,"'  is  adopted 
as  proposed.  Accordingly,  repurchases 
by  closed-end  investment  companies 
that  are  conducted  in  compliance  with 
Rule  23c-3  will  not  violate  Rule  102. 
Unlike  so-called  •interval"  funds, 
which  buy  back  their  securities 
pursuant  to  Rule  23c-3,  other  closed- 
end  funds  are  more  circumscribed  as  to 
their  repurchases."-  Many  of  these 
closed-end  funds  advise  investors  in 
their  prospectuses  that  investments  in 
the  funds  should  be  considered  illiquid, 
particularly  as  the  fund  does  not  intend 
to  seek  a  public  trading  market  for  its 
securities.  To  provide  their  investors 
with  an  opportunity  to  sell  their 
securities,  these  funds  often  disclose 
that  they  may  consider  conducting 
periodic  tender  offers  to  repurchase  all 
or  a  portion  of  their  outstanding 
securities  at  the  then  current  net  asset 
value.  A  few  commenters  raised  issues 
about  the  continuation  of  Rule  lOb-6 
exemptions  granted  to  those  closed-end 
funds  that  conduct  periodic  tender 
offers  for  their  securities  pursuant  to 
Rule  13e-^  under  the  Exchange  Act,'^' 
when  the  funds  are  engaged  in 
continuous  offerings  pursuant  to  Rule 
415  under  the  Securities  Act.''-* 

Exception  2  is  available  to  a  registered 
closed-end  investment  company  that 
engages  in  a  continuous  offering  of  its 
securities  pursuant  to  Rule  415  and 
repurchases,  at  net  asset  value, 
securities  of  the  same  class  m  a  tender 
offer  conducted  pursuant  to  Rule  13e- 
4.  provided  that  there  is  no  widely 
available  alternative  transaction 
mechanism  for  its  securities  (i.e.,  the 
securities  are  not  traded  on  a  securities 
exchange  or  through  an  inter-dealer 
quotation  syste-n  or  ECN).  This 
exception  accommodates  those  closed- 
end  funds  that  currently  have  Rule  10b- 
6  exemptions,  and  benefits  additional 
closed-end  funds  with  similar 
distribution  and  repurchase  features. 


"Today,  ihe  Commission  also  is  adopting  an 
amendment  to  Rule  13e-»(h)(l5)  to  permit  issuers  to 
conduct  oddiol  offers,  including  continuous, 
periodic,  or  extended  odd-lot  offers,  for  their  equity 
securities  without  establishing  a  record  date  of 
ownership  for  shareholder  eligibility  to  participate 
;r.  the  offer  Setuniies  Exchange  Act  Release  No 
3806a  (December  20.  1996). 

"  17CFR270  2JC-3 

'•Cf  15  U.S.C.  80a-23(c). 

■'M7CFR240.13e-4 

*•  17  CFR  230.415.  See.  eg  .  Letter  regarding 
Brazilian  InvestwenI  Fund.  Inc  .  |l993j  Fed  Sec  L 
Rep.  ICCHI 1  76.712  (August  6.  1993). 


because  they  will  not  need  to  seek 
exemptive  relief  under  Regulation  M. 

c.  Exception  3— Redemptions  by 
Commodity  Pools  or  Limited 
Partnerships.  The  Commission  is 
incorporating  exception  3  to  permit 
redemptions  by  commodity  pools  or 
limited  partnerships  that  are  effected  at 
a  price  based  on  the  securities'  net  asset 
value  in  accordance  with  the  terms  and 
conditions  of  the  governing  instruments 
as  long  as  the  securities  are  not  traded 
on  an  exchange,  or  through  an  inter- 
dealer  quotation  system  or  ECN.  This  ' 
exception  is  being  adopted  in  response 
to  commenter  concerns,  and  permits 
commodity  pools  and  limited 
partnerships  to  effect  redemptions  of 
their  securities  without  seeking 
exemptive  relief  under  Regulation  M. 
Redemptions  of  such  securities 
pursuant  to  their  governing  instruments 
at  a  price  based  on  net  asset  value  are 
unlikely  to  raise  manipulative  concerns. 

d.  Exception  4 — Exercises  of 
Securities.  The  Commission  is  adopting 
exception  4  relating  to  the  exercises  of 
call  options  and  other  securities  as 
proposed.  This  exception  is  identical  to 
exception  4  to  Rule  101.  and  permits  the 
exercise  of  rights  in  connection  with 
convertible,  exchangeable,  or 
exercisable  securities,  including  options 
received  in  connection  with  erl^ployee 
benefit  plans. 

e.  Exception  5— Tran.sactions  in 
Connection  with  the  Distribution. 
Exception  5  is  adopted  as  proposed. 
This  exception  permits  offers  to  sell  and 

^the  solicitation  of  offers  to  buy  the 
securities  being  distributed,  and  enables 
an  issuer  or  selling  security  holder  to 
conduct  an  offering  on  its  own  behalf. ''5 

f.  Exception  6— Unsolicited  Purchases 
In  the  Proposing  Release,  the 

Commission  solicited  comment  on  an 
exception  similar  to  that  contained  in 
Rule  lOb-6  for  unsolicited  privately 
negotiated  purchases.  This  exception 
from  Rule  102  is  identical  to  the 
unsolicited  purchases  exception  from 
Rule  101.96 

g.  Exception  7— Transactions  in  Rule 
144A  Securities 

Based  on  commenters'  views  and  the 
basis  discussed  above  for  excepting 
transactions  in  Rule  144A  securities 
from  Rule  101.  the  Commission  has 
determined  to  include  an  identical 
exception  in  Rule  102. 


7.  Plans 

a.  Generally 

The  Commission  is  adopting  the 
dividend  (or  interest)  reinvestment  and 
stock  purchase  plan  provisions  of  Rule 
102  substantially  as  proposed.'*''  The 
treatment  of  plans  under  Regulation  M 
reflects  a  continuation  of  the 
Commission's  efforts  to  facilitate  the  use 
of  plans  as  an  alternative  means  for 
investors  to  purchase  and  sell  securities, 
while  maintaining  essential  investor 
protections.**** 

Paragraph  (c)(1)  of  Rule  102  excepts 
most  distributions  of  securities  pursuant 
to  plans.'*'  The  Commission  has 
modified  the  introductory  text  of  this 
paragraph  to  clarify  that  this  exception 
includes  plans  operated  by  registered 
bank  transfer  agents  or  registered 
broker-dealers  ("investor  services 
plans"),  as  well  as  those  plans  operated 
by  or  on  behalf  of  an  issuer.  '"^' 

The  rule  divides  plans  into  three 
categories:  (1)  plans  that  are  available 
only  to  employees  and  shareholders 
("employee-shareholder  plans");  (2) 
plans,  including  investor  services  plans, 
that  are  available  to  persons  other  than, 
or  in  addition  to,  employees  and 
shareholders,  where  securities  for  the 
plan  are  purchased  from  a  source  other 
than  the  issuer  or  an  affiliated  purchaser 
of  the  issuer  (i.e..  in  the  open  market  or 
in  privately  negotiated  transactions)  by 
an  agent  independent  of  the  issuer  ^ 

("open  market  plans");  and  (3)  plans 
that  are  available  to  persons  other  than, 
or  in  addition  to,  employees  and 
shareholders  where  securities  for  the 


"Regulation  M  does  not  preclude  affiliates  of  an 
issuer  (e^.,  oflicers  or  directors)  from  purchasing 
securities  in  the  offering.  See  also  supra  Section 
n.C2.a..  regarding  a  persons  completion  of 
participation  in  the  distribution. 

»*See  supra  Section  II.B.7.e..  discussing 
exception  5  to  Rule  101. 


''^The  term  plan  is  defined  in  Rule  100  as  any 
bonus,  profit-sharing,  pension,  retirement,  thrift, 
savings,  incentive,  .stock  purcha.se.  stock  option, 
stock  ownership,  stock  appreciation,  dividend 
reinvestment,  or  similar  plan;  or  anv  dividend  or 
interest  reinvestment  plan  or  employee  benefit  plan 
as  defined  in  17  CFR  230.405. 

■"See.  eg..  Securities  Exchange  Act  Release  No. 
35041  (December  1.  1994).  59  FR  63393  ("1994  STA 
Letter"),  as  modified  by  Letter  regarding  Dividend 
Femvestment  and  Stock  Purchase  Plans.  11995] 
Fed.  Sec.  L.  Rep.  (CCH)  1  77.1 10  (May  12.  1995); 
Letter  regarding  First  Chicago  Trust  Company  of 
Sew  York.  1 19941  Fed.  Sec.  L.  Rep,  (CCH)  1  76.939 
(December  1,  1994)  ("First  Chicago  Letter"):  Letter 
regarding  Bank-Sponsored  Investor  Senices 
Programs.  11995]  Fed.  Sec.  I..  Rep  (CCH)  1  77.122 
(September  14.  1995)  [-Bank  Sponsored  Programs 
Letter']  (co!le<:tively,  "Plan  Letters"). 

•"Of  course,  whe.-e  an  issuer  plan  does  not 
involve  a  distribution  (becau.se  there  is  insufficienl 
magnitude,  or  because  special  selling  efforts  and 
selling  methods  are  not  used  to  sell  the  securities). 
Rules  101  and  102  do  nol  apply. 

""'Although  Regulation  M  supersedes  the  Plan 
Letters  as  they  relate  to  Rule  lOb-6.  the  staff 
positions  taken  in  the  Plan  Letters  on  the 
application  of  other  securities  law  provisions  {i.e.. 
Section  5  of  the  Securities  Act,  15  U.S.C.  77e,  and 
Sections  13(e).  14(d),  14(e).  15(a).  and  17A  of.  and 
Rule  lOb-13  under,  the  Exchange  Act,  15  U.S.C. 
78m(e),  78n(d),  78n(e).  and  17  CFR  240.10b-13, 
respectively)  remain  in  effect. 
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plan  are  purchased  directly  from  the 
issuer  or  an  affiliated  purchaser  of  the 
issuer  ("direct  issuance  plans"). 

b.  Employee-shareholder  Plans 

Rule  102(c)(l)(i)  covers  employee- 
shareholder  plans,  and  excludes  any 
distribution  pursuant  to  a  plan  by  or  on 
behalf  of  an  issuer  or  a  subsidiary  of  an 
issuer,  when  the  distribution  is  made 
solely  to  employees  or  shareholders  of 
the  issuer  or  its  subsidiaries,  or  to  a 
trustee  or  other  person  acquiring  the 
securities  for  the  accounts  of  such 
persons.  This  means  that  Rule  102 
imposes  no  restrictions  on  transactions 
in  the  subject  securities  by  the  issuer  or 
its  affiliated  purchasers  during 
employee-shareholder  plan 
distributions."^'  The  scope  of  eligible 
employees,  and  therefore  the  scope  of 
the  exception,  is  broader  under  this 
provision  than  under  Rule  lOb-6. 

c.  Open  Market  Plans 

Rule  102(c)(l)(ii)  excepts  from  the 
rule's  coverage  distributions  in\olving 
open  market  plans,  including  investor 
services  plans,  where  purchases  for  the 
plan  are  made  by  an  agent  independent 
of  the  issuer  from  sources  other  than  the 
issuer  or  an  affiliated  purchaser  of  the 
issuer  (i.e..  in  the  open  market  or  in 
privately  negotiated  transactions). 

Several  commenters  suggested 
revising  the  definition  of  agent 
independent  of  the  issuer,  including 
permitting  the  issuer  to  specify  the 
broker  or  dealer  who  would  make 
purchases  for  the  plan  and  to  change  the 
source  of  securities  for  its  plan  more 
than  once  in  any  three  month  period. 
The  Commission  has  determined  not  to 
make  such  changes  at  this  time,  because 
the  definition  has  implications  beyond 
Regulation  M  (i.e..  it  also  relates  to 
issuer  repurchase  programs  conducted 
pursuant  to  Rule  lOb-18  under  the 
Exchange  Act).'"-  Nevertheless,  the 
Commission  will  examine  this 
definition  in  connection  with  its 
anticipated  review  of  Rule  lOb-18,  and 
will  reconsider  these  comments  in  that 
process. 

The  definition  of  agent  independent 
of  the  issuer  specifies,  among  other 
things,  that  an  issuer  may  not  control, 
directly  or  indirectly,  the  timing  of 
purchases  by  the  agent.  The  Proposing 
Release  stated  that  an  agent  would  not 
be  considered  independent  if  the  issuer 
directs  the  timing  of  purchases  of 


securities  by  the  agent,  including  a 
requirement  that  securities  to  fund  the 
plan  must  be  purchased  on  the  plan's 
investment  date.  The  release  provided, 
however,  that  an  issuer  may  establish 
general  conditions  for  the  operation  of 
its  plan,  including,  for  example, 
requirements  concerning  the  return  of 
uninvested  funds  to  plan  participants, 
or  requirements  that  optional  cash 
payments  be  invested  within  35  days  of 
receipt.  '"3  A  number  of  commenters 
requested  additional  guidance  on  the 
timing  element  for  plan  purcha.ses  The 
Commission  notes  that,  although  an 
issuer  may  not  specif\'  a  particular  time 
for  such  purchases,  the  issuer  may 
specify  a  range  of  days  for  plan 
purchases  based  on  a  particular  event 
[e.g..  that  plan  purchases  will  be  made 
within  five  days  of  the  plan's 
investment  date,  or  the  stock's  dividend 
date),  or  may  specify  that  plan 
purchases  w^ill  be  made  on  or  as  soon 
as  practicable  after  the  plan's 
investment  date,  or  the  stock's  dividend 
date.  Moreover,  the  plan's  agent  could 
be  deemed  an  agent  independent  of  the 
issuer  for  purposes  of  Rule  102  if  the 
plan's  formula  specifies  the  date,  but 
not  the  times,  of  purchases  pursuant  to 
the  plan,  provided  that  the  plan 
provisions  regarding  the  purchase  date 
are  not  changed  more  than  once  in  any 
three-month  period.'"*' 

d.  Direct  Issuance  Plans 

Distributions  pursuant  to  direct 
issuance  plans  (i.e..  a  plan  that  is 
available  to  persons  other  than,  or  in 
addition  to,  employees  and  shareholders 
where  the  issuer  or  affiliated  purchaser 
of  the  issuer  provides  the  shares  for  the 
plan)  are  not  excepted  from  Rule  102.  In 
the  Commission's  view,  if  the 
magnitude  of  securities  offered  through 
such  plan,  and  the  selling  efforts  and 
selling  methods  used  to  distribute  such 
securities  would  constitute  a 
distribution  as  defined  in  Rule  100.  this 
tvpe  of  offering  raises  the  manipulative 
concerns  underlying  Regulation  M.'"" 
Because  the  issuer  is  receiving  the 


I'"  However,  such  activity  may  be  subiect  to  Rule 
102  if  the  issuer  is  engaged  in  another  distribution. 
and  the  transactions  for  the  plan  ai^  attributable  to 
the  issuer  Rule  102  provides  thai  plan  Iransaaions 
will  not  be  attributable  to  the  issuer  if  they  are 
effected  bv  an  agent  independent  of  the  i.ssuer 

'f'-17CFR  240  10b- 18 


'  'Proptosing  Release.  61  FR  at  17121  n.71.  citing 
1994  ST.^  Letter  (modih-ing  Letter  regarding  Lijch 
Slorps.  Inc  .  11974-1975]  Fed.  Sec.  L.  Rep  (CCH) 
179,903  dune  5.  1974)). 

'"^Purchases  bv  an  independent  agent  for  a  plan 
can  involve  a  ceilain  magnitude,  frequency,  and 
duration  that  are  known  to  the  issuer  If  an  issuer 
.schedules  a  non-plan  distribution  to  coincide  with 
such  plan  purchases,  questions  may  be  raised  under 
the  general  anti-fraud  and  anii-manipulation 
provisions  of  the  federal  securities  laws. 

'"'  Where  a  plan  provides  that  securities  for  the 
plan  may  be  purchased  either  in  the  open  market 
or  provided  directly  by  the  issuer,  paragraph 
IrldKii)  is  onlv  available  when  the  plan  securities 
are  purchased  in  the  open  market.  If  the  plan 
securities  are  obtained  directly  from  the  issuer,  the 
plan  must  be  treated  as  a  direct  issuance  plan. 


proceeds  of  the  offering,  this  kind  of 
plan  bears  a  close  resemblance  to  a 
public  offering.  Consistent  with  prior 
interpretations  concerning  valuation 
periods  for  plans.  Rule  102  applies 
during  any  valuation  period  for  a  direct 
issuance  plan 

To  determine  the  magnitude  of  a 
direct  issuance  plan,  only  those  persons 
to  whom  plan  communications  are 
directed  at  a  particular  time  (rather  than 
ail  current  plan  participants)  should  be 
considered.  Moreover,  the  Commission 
will  not  deem  special  selling  efforts  and 
selling  methods  to  be  present  in  a  direct 
issuance  plan  where  only  one  or  a 
combination  of  announcements, 
newspaper  advertisements,  circulars, 
notices,  investor  fairs,  or  Internet  home 
pages  are  used  to  disseminate 
information  about  the  availability  of  the 
plan  to  the  public,  or  the  issuer  provides 
mformation  about  the  plan  to  persons 
with  whom  the  issuer  has  a  pre-existing, 
continuing  relationship  involving  the 
receipt  of  written  communications  by 
existing  means  of  communication  (e.g., 
a  bill,  annual  report,  or  payroll  stub).'"* 
The  information  contained  in  such 
materials  distributed  by  an  issuer  or  its 
agent  mav  include  no  more  than  the 
information  allowed,  nor  less  than  that 
required,  under  Rule  134  under  the 
Securities  Act  (j,e..  "tombstone 
advertisements"):  ""  generally,  the 
issuers  name,  the  issuer's  type  of 
business,  the  type  of  security  being 
offered  in  the  direct  i.ssuance  plan  [i  e.. 
common  or  preferred  stock),  the  price  of 
the  security  or  the  method  of  price 
determination,  and  information  on  how 
and  where  a  prospectus  may  be 
obtained. 

8,  Exemptive  Authority 

Consistent  with  the  expansion  of  the 
exemptive  authority  provision  in  Rule 
101,  the  Commission  is  adopting  a 
provision  in  Rule  102  pursuant  to  which 
it  mav  grant  an  exemption  from  Rule 
102  to  any  transaction  or  class  of 
transactions,  or  any  security  or  class  of 
securities.  Such  exemptions  may  be 
granted  either  unconditionally  or  on 
specified  terms  and  conditions. 

9  Rule  lOb-18 

Rule  lOb-18  under  the  Exchange  Act 
provides  that  an  issuer  and  its  affiliated 


'"■This  includes  communications  to 
shareholders,  employees,  customers,  and  other 
persons  with  a  pre-existing  relationship  with  the 
issuer,  such  as  independent  contractors, 
franchisees,  and  suppliers  See  Securities  Exchange 
.\c\  Release  No.  37182  (May  15,  1996)  61  FR  24644. 
24650  (providing  guidance  for  use  of  electronic 
media  for  delivers  of  information)  See  also 
Securities  Exchange  Act  Release  No,  36345  (October 
13.  1995),  60  FR  53458, 

""17CF"R  230  134 
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purchasers  will  not  incur  liability  under 
the  anti-manipulation  provision.s  of 
Section  9(a)(2)  of  the  Exchange  Act  or 
Rule  lOb-5  under  the  Exchange  Act,  if 
the  issuer  purchases  common  stock  in 
comphance  with  the  rule's  conditions 
concerning  the  time,  price,  volume,  and 
manner  of  purchases.  ""*  The 
Commission  proposed  to  amend  Rule 
lUb-18  to  preclude  an  issuer  from 
relying  on  this  safe  harbor  when  the 
issuer  or  its  affiliated  purchasers  were 
engaged  in  a  distribution  for  purposes  of 
Rule  102. 

The  few  comments  received  on  this 
proposal  were  negative.  The 
Commission  has  determined  that 
significant  revisions  to  Rule  lOb-18 
should  be  considered  in  connection 
with  a  comprehensive  review  of  Rule 
lOb-18  to  be  conducted  in  the  near 
future.  However,  the  Commission  is 
adopting  an  amendment  to  Rule  lOb-18 
precluding  reliance  on  the  safe  harbor 
during  the  Rule  102  restricted  period, 
when  the  issuer  or  any  affiliated 
purchaser  is  distributing  the  issuer's 
common  stock  or  any  other  security  for 
which  the  common  stock  is  a  reference 
security.'"^ 

D  Bule  W3— Passive  Market  Making 

The  Commission  is  adopting  Rule  103 
to  replace  Rule  10h-6A.  Rule  103  and 
related  exception  2  to  Rule  101  permit, 
in  connection  with  a  distribution  of  a 
Nasdaq  security,  passive  market  making 
on  Na.sdaq  during  the  restricted  period 
of  Rule  101,  when  market  making  by 
distribution  participants  otherwise  is 
prohibited.  The  purpose  of  Rule  103  is 
to  alleviate  special  liquidity  problems 
that  could  exist  for  a  Nasdaq  security  in 
distribution,  if  distribution  participants 
or  their  affiliates  who  are  Nasdaq  market 
makers  were  required  to  withdraw  as 
market  makers  during  the  restricted 
period.  Exchange-traded  securities 
usually  do  not  experience  this  problem 
because  specialists  in  most  cases  are  not 
affiliated  with  distribution  participants. 
Rule  103  retains  the  core  provisions  of 
Rule  10b-6A  with  respect  to  the  price 
levels  of  bids  and  purchases  that  can  be 
made  by  a  Nasdaq  passive  market 
maker.  Rule  103  generally  limits  a 
passive  market  maker's  bids  and 
purchases  to  the  highest  current 
independent  bid  {i.e..  a  bid  of  a  Nasdaq 


"1TFR240  lOb-18 

""Torenect  the  use  in  Rule  10b-18of  the 
Regulation  M  definition  of  plan,  the  Commission  is 
adopting  technical  amendmem.s  to  paragraphs 
(a)(31.  (a)(5).  and  (a)(61  of  Rule  10t>-18  to  change  the 
term  "issuer  pUn"  to  -plan.'  In  addition,  the  term 
agent  independent  of  the  issuer  for  purposes  of  Rule 
lOb-18  IS  now  defined  in  Rule  100  of  Regulation 
M,  This  differs  from  the  proposal  which  would 
have  removed  the  safe  harbor  during  the  entire 
distribution  period 


market  maker  who  is  not  participating 
in  the  distribution).  The  Commission 
believes  that  this  condition  is 
fundamental  to  the  concept  of  passive 
market  making.  Additionally,  the  rule 
limits  the  amount  of  net  purchases  that 
a  passive  market  maker  can  make  on 
any  day  to  30%  of  its  ADTV,  although 
an  initial  ADTV  limit  of  200  shares  is 
now  available  for  less  active  market 
makers.  The  30%  ADTV  limitation  is 
designed  to  prevent  an  amount  of 
purchasing  activity  that  could  produce 
the  price  effects  of  stabilization,  while 
generally  permitting  a  level  of  activity 
associated  with  normal  market  making. 
The  rule  also  contains  a  provision 
limiting  the  bid  size  a  passive  market 
maker  may  display  and  requirements 
relating  to  notification,  identification, 
and  disclosure  of  passive  market 
making. 

Rule  103  incorporates  several  new 
provisions  that  add  significant 
flexibility  to  passive  market  making  and 
permit  this  activity  in  a  far  greater 
number  of  contexts.  The  rule  eliminates 
the  offering  eligibility  criteria  that  were 
contained  in  Rule  10'b-6A,  except  that 
best  efforts  and  at-the-market  offerings 
remain  ineligible  for  passive  market 
making. '10  Moreover,  all  Nasdaq 
securities  qualify  for  passive  market 
making,  including  Nasdaq  reference 
securities.  The  requirement  that 
underwriters  or  prospective 
underwriters  account  for  at  least  30%  of 
total  trading  volume  is  eliminated 
because  the  Commission  believes  that 
passive  market  making  could  enhance 
liquidity,  even  where  the  .syndicate 
accounts  for  a  minor  portion  of  normal 
market  making  activitv.  Rule  103  also 
permits  passive  market  making 
throughout  the  entire  applicable 
restricted  period,  rather  than  requiring 
that  it  cease  with  the  commencement  of 
offers  or  sales,  because  passive  market 
making  is  now  available  for  many  more 
kinds  of  distributions,  including  those 
that  can  extend  over  a  significant  period 
of  time.  Passive  market  making  is 
prohibited,  however,  when  a  stabilizing 
bid  pursuant  to  Rule  104  is  in  effect. 
The  NASD  and  other  commenters 
proposed  either  eliminating  the  30% 
ADTV  limitation  entirely,  or, 
alternatively,  increasing  it  to  at  least 
50%.  Commenters  did  not  provide  any 
empirical  evidence  or  other  objective 


""The  Commission  previously  noted  that  the 
NASD  surveillance  system,  with  respect  to  passive 
market  making,  does  not  easily  accommodate  at- 
fhe-markel  offerings.  Securities  Exchange  Act 
Release  No.  32117  (April  14.  1993).  58  FR  19598 
19600  (-Release  34-321 1?').  The  Cximmission 
believes  that  NASD  surveillance  is  an  essential 
consideration  in  expanding  the  contexts  in  which 
passive  market  making  is  permitted 


information  supporting  a  different 
standard  or  demonstrating  that  the  30% 
ADTV  limitation  significantly  decreases 
the  liquidity  of  securities  subject  to 
passive  market  making.  As  with  Rule 
10b-6A,  the  30%  ADTV  limitation  is 
applicable  only  to  net  purchases  (/.e., 
total  purchases  minus  total  sales). 
Accordingly,  as  long  as  sufficient  sales 
are  made,  there  is  no  limit  on  total 
purchases.  The  Commission  continues 
to  believe  that  a  purchasing  limitation  is 
fundamental  to  the  concept  of  passive 
market  making,  and  that  the  30%  ADTV 
limitation  permits  a  normal  level  of 
market  making  activity.  In  addition,  the 
Commission  believes  that  the 
adjustment  discussed  below  allowing  all 
passive  market  makers  to  have  an  initial 
ADTV  limit  of  at  least  200  shares  will 
enable  less  active  market  makers  to 
participate  in  passive  market  making.  Of 
even  greater  significance  is  the  fact  that 
actively-traded  Nasdaq  securities  are  not 
subject  to  the  requirements  of  Rule  103 
at  all,  and  nearly  all  other  Nasdaq 
securities  will  have  shorter  restricted 
periods.  These  features  of  Regulation  M 
should  substantially  enhance  liquidity 
for  these  securities. 

As  proposed,  passive  market  makers 
would  have  been  allowed  to  bid  for  one 
round  lot  (i.e..  100  shares)  if  they  had 
an  initial  or  remaining  net  purchasing 
capacity  of  between  one  and  99  shares. 
This  provision  was  intended  to  permit 
less  active  or  smaller  market  makers 
who  are  syndicate  members  to  be 
passive  market  makers.  The  NASD 
supported  providing  passive  market 
makers  with  the  ability  to  bid  for  and 
purchase  at  least  1,000  shares, 
irrespective  of  a  lower  ADTV  limitation. 
The  NASD  argued  that  the  ADTV 
limitations  of  many  market  makers  are 
too  small  to  make  passive  market 
making  viable  for  them.  The 
Commission  believes  that  giving  all 
passive  market  makers  an  ADTV  limit  of 
1,000  shares  largely  would  override  the 
30%  ADTV  limitation  and  unduly 
advantage  market  makers  with 
historically  small  trading  volumes  in  the 
security,  who  would  be  able  to  make  net 
purchases  several  times  larger  than  their 
routine  market  making  activity.  As 
adopted.  Rule  103  provides  that  all 
passive  market  makers  whose  initial 
ADTV  limit  is  between  1  and  199  shares 
are  allowed  a  net  purchasing  capacity  of 
200  shares.  Rule  103  also  permits  bids 
for  a  round  lot  if  a  passive  market 
maker's  remaining  net  purchasing 
capacity  is  between  1  and  99  shares. ' ' ' 


'"For  example,  a  passive  market  maker  whose 
30%  ADTV  limitation  is  743  shares  and  who  made 
net  purchases  of  700  shares  can  still  bid  for  100 
shares. 


UMI 
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Rule  103  allows  passive  market 
makers  to  make  bids  or  purchases  at  a 
price  above  the  highest  independent  bid 
where  necessary  to  comply  with  any 
Commission  or  NASD  rule  relating  to 
the  execution  of  customer  orders.  For 
example,  a  passive  market  maker  acting 
in  accordance  with  the  new 
Commission  rules  regarding  order 
handling  obligations  is  permitted  to 
display  customer  bids  and  to  execute 
customer  orders  in  compliance  with  the 
new  rules  even  if  the  transactions  would 
otherwise  violate  Rule  103."^  In 
addition,  the  Commission  is  retaining 
its  interpretation  regarding  the 
application  of  passive  market  making  in 
the  context  of  NASD  members' 
obligation  not  to  trade  ahead  of 
customer  limit  orders.  When  a  passive 
market  maker  is  complying  with 
Commission  or  NASD  rules  governing 
the  handling  of  customer  limit  orders,  it 
cannot  initiate  any  transaction  on  the 
sell-side  of  the  market  that  would 
create,  directly  or  indirectly,  an 
obligation  to  purchase  a  covered 
security  at  a  price  above  that  security's 
highest  independent  bid  price.'" 

The  NASD  supported  permitting  the 
execution  of  riskless  principal 
purchases  (other  than  bids  disseminated 
on  Nasdaq)  at  a  price  higher  than  Rule 
103  allows,  as  long  as  the  passive 
market  maker  does  not  thereafter  adjust 
its  bids  above  the  prevailing  highest 
independent  bid.  "The  Commission 
believes,  however,  that  market  maker 
purchases  above  the  highest 
independent  bid  (except  as  specifically 
permitted)  are  not  consistent  vith  the 
rule's  passive  structure.' '" 

In  response  to  the  NASD's  comment, 
the  Commission  is  retaining  a  modified 
version  of  the  interpretation  regarding 
contemporaneous  transactions,  which 
provides  that  if  a  passive  market  maker 
is  involved  in  a  contemporaneous 
purchase  and  sale  of  a  security,  the 
passive  market  maker  can  "net"  the 
transactions  for  purposes  of  the  .\DTV 
calculation  as  long  as  the  two 
transactions  are  reported  within  30 
seconds  of  each  other."" 


"•See Release  34-37619A,  61  FR  48289. 

'1^  See  NASD  Manual,  Conduct  Rules.  IM-2110- 
2. 

"'Rule  103  permits  a  passive  market  maker  tu 
continue  to  bid  and  effect  purchases  at  its  bid  at  a 
price  exceeding  the  then  highest  independent  bid 
until  the  passive  market  maker  purchases  an 
aggregate  amount  of  the  covered  security  that  equals 
or.  through  the  purchase  of  ail  securities  that  are 
part  a  single  order,  exceeds  the  lesser  of  two  times 
the  minimum  quotation  size  for  the  security,  as 
determined  by  NASD  rules,  or  the  passive  market 
maker's  remaining  purchasing  capacity  under 
paragraph  Cb)(2)  of  Rule  103 

"'See Release  34-32117.  58  FR  at  19603  The 
Commission  also  is  retaining  the  interpretations  in 


The  NASD  also  requested  that  the  de 
minimis  exception  in  Rule  101  apply  to 
passive  market  making  transactions.  The 
Commission  believes  that  permitting 
passive  market  makers  to  have  the 
benefit  of  the  de  minimis  exception 
would  undermine  efforts  to  achieve 
more  rigorous  compliance  with  passive 
market  making  restrictions.  Therefore, 
the  de  minimis  exception  in  Rule  101 
does  not  apply  to  unaccepted  bids  or  to 
purchases  made  by  a  passive  market 
maker. 

E.  Rule  104 — Stabilization  and  Other 
Syndicate  Activities 

1.  Generally 

Rule  104,  which  replaces  Rule  lOb-7. 
governs  stabilizing  and  certain 
aftermarket  syndicate  activities  in 
connection  with  an  offering,  and  makes 
it  unlawful  for  any  person  to  stabilize, 
to  effect  any  syndicate  covering 
transaction,  or  to  impose  a  penalty  bid 
in  contravention  of  the  rule's 
provisions. ' '"  Rule  104  improves  the 
regulation  of  stabilization  by  creating  a 
more  flexible  framework  for  managing 
the  offering  process  and  eliminating 
much  of  the  complexity  that 
characterized  Rule  lOb-7.  The 
Commission  is  adopting  Rule  104 
substantially  as  proposed,  but  has  added 
provisions  to  address  issues  raised  by 
commenters  and  has  clarified  other 
provisions.  Related  amendments  to 
Exchange  Act  Rule  17a-2,  governing  the 
recordkeeping  of  stabilizing  and  certain 
post-offering  syndicate  transactions,  and 
to  Items  502(dj  and  508  of  Regulations 
S-B  and  S-K,  governing  prospectus 
disclosure  of  these  activities,  are 
adopted  as  proposed. 

The  purpose  of  Rule  104  is  to  permit 
underwriters  and  syndicate  members  to 
conduct  stabilizing  transactions  in 
compliance  with  the  rule's  pricing  and 
other  terms  for  the  purpose  of 
preventing  or  retarding  a  decline  in  the 
market  price  of  a  security  to  facilitate  an 
offering.  Although  stabilization  is  price- 
influencing  activity  intended  to  induce 
others  to  purchase  the  offered  security, 
when  appropriately  regulated  it  is  an 
effective  mechanism  for  fostering  an 
orderly  distribution  of  securities  and 
promotes  the  interests  of  shareholders. 


the  Rule  10b-6.^  adopting  release  discussing 
appropriate  interaction  with  other  market  n^akers 
and  permitting  the  offset  of  tv\-o  customer  orders 
received  within  1 5  minutes  of  each  other  without 
affecting  net  purchasing  capacitv.  Release  34- 
32117.  58  FR  at  19602-03 

"'•Unlike  Rules  101  and  i02.  which  apply  to  a 
"distribution."  Rule  104  governs  stabillring  to 
facilitate  an  "offering."  a  term  that  is  broader  in 
scope.  Moreover,  there  is  no  exception  to  Rule  104 
for  activelv-traded  securities. 


underwriters,  and  issuers."''  The  rule 
addresses  the  risk  that  stabilization  will 
create  a  false  or  misleading  appearance 
with  respect  to  the  trading  market  for 
the  offered  .security."" 

Rule  104  introduces  several  major 
features  that  are  different  from  Rule  10b- 
7:  a  stabilizing  bid  may  be  made  with 
reference  to  the  principal  market  for  the 
security,  wherever  lo<,ated  (rather  than 
focusing  only  on  U.S.  markets):  a 
stabilizing  bid  may  be  raised  to  match 
independent  bids  in  the  market;  and  a 
stabilizing  bid  that  has  not  been 
discontinued  may  be  earned  over  to 
another  market.  Rule  104  also 
accommodates  multinational  offerings 
by  permitting  stabilizing  bids  to  be 
made  in  the  currency  of  the  market 
where  the  bid  is  placed,  and  by  allowing 
adjustments  to  such  stabilizing  bids  to 
account  for  fluctuations  in  the  exchange 
rates  between  currencies. 

Overall,  commenters  supported  efforts 
to  update  and  simplify  the 
Commission's  stabilization  rule. 
Commenters  favored  the  new  provisions 
governing  price  levels  for  stabilizing 
bids,  which  c:odif\'  and  expand 
exemptive  and  no-action  relief  issued 
within  the  last  decade  by  the 
Commission  and  its  staff  for  stabilizing 
activities  involving  cross-border 
offerings.  Some  commenters  were 
critical  of  the  new  provisions  requiring 
disclosure,  notification,  and 
recordkeeping  of  syndicate  covering 
transactions  and  penalty  bids.  The 
Commission,  however,  believes  that 
these  offering-related  activities  can 
influence  aftermarket  prices,  and  has 
adopted  the  provisions  as  an 
appropriate  method  to  monitor  these 
activities. 

2.  Discussion  of  Provisions  Relating  to 
Stabilization 

As  adopted.  Rule  104  provides  that  no 
person,  directly  or  indirectly,  may 
stabilize,  effect  any  syndicate  covering 
transaction,  or  impose  a  penalty  bid  in 
connection  with  an  offering  of  any 
security  in  contravention  of  the  rule's 
provisions  The  term  stabilizing  is 
defined  in  Rule  100  as  the  placing  of 
any  bid,  or  the  effecting  of  any 
purchase,  for  the  purpose  of  pegging, 
fixing,  or  othenvise  maintaining  the 
price  of  a  security.  Rule  104  prohibits 
bids  or  purchases  not  necessary  to 
prevent  or  retard  a  decline  in  the 
security's  price,  and  forbids  stabilizing 


"'See  Section  9(a)(6)  of  the  Exchange  Act.  15 
use.  "8i(a)(6i  Concept  Relea.se.  59  FR  at  21689. 
See  also  SecuriUes  Exchange  .^c'  Release  No.  2446 
(March  18.  19401.  11  FR  10971 

' "  See  Securities  Exchange  Act  Release  No.  28732 
(lanuarv  8,  1991).  59  FR  814.  815  ("Release  34- 
28732"). 
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for  manipulative  purposes,  at  a  price 
resulting  from  unlawful  activity,  or  in 
an  at-the-market  offering.  Priority  must 
be  granted  to  independent  bids 
regardless  of  the  size  of  the  independent 
bid.  when  the  market  where  the 
stabilizing  takes  place  permits  or 
requires  such  priority.  The  placing  of 
more  than  one  stabilizing  hid  in  any  one 
market  at  the  same  price  at  the  same 
time  is  prohibited.  The  Commission  is 
adopting  these  provisions  substantially 
as  proposed. 

Rule  104  excludes  from  its  provisions 
offerings  of  securities  eligible  for  resale 
under  Rule  144A  by  foreign  or  domestic 
issuers  made  solely  to  QlBs  in 
transactions  exempt  under  the 
Securities  Act  and  to  non-U. S.  persons 
under  Regulation  S  that  are  made 
concurrently  with  a  Rule  144A 
offering."'*  As  with  other  transactions 
excluded  from  Regulations  M's 
coverage,  stabilization  during  these  Rule 
144A  placements  will  remain  subject  to 
the  general  anti-fraud  and  anti- 
manipulation  provisions  of  the  federal 
securities  laws. 

The  provision  in  Rule  10b-7(m) 
pertaining  to  limitation  of  liability  is 
eliminated.  Although  one  commenter 
favored  retention  of  this  provision,  the 
Commission  believes  that  because  lead 
managers  now  exert  considerably  more 
control  over  stabilizing  transactions 
than  when  Rule  lOb-7  was  adopted,  the 
provision  is  of  marginal  utility. 

3.  Stabilizing  Levels 

Rule  104  provides  considerable 
flexibility  to  underwriters  effecting 
stabilizing  transactions.  Persons 
stabilizing  the  price  of  a  security  can 
initiate  a  stabilizing  bid  in  any  market 
with  reference  to  the  independent  prices 
in  the  principal  market  for  the  security, 
wherever  located,  and  then  maintain, 
reduce,  or  raise  that  bid  to  follow  the 
independent  market,  as  long  as  the  bid 
does  not  exceed  either  the  stabilizing 
bid  in  the  principal  market  (including  a 
stabilizing  bid  in  effect  at  the  previous 
close)  or  the  offering  price  of  the 
security.'^"  Commenters  favored  using 
the  price  in  the  security's  principal 
market  as  a  basis  for  initiating  a 
stabilizing  bid  when  that  market  was 
open.  One  commenter  also  advocated 
the  ability  to  carr>'  over  a  stabilizing  bid 
from  one  market  to  another  market, 
irrespective  of  the  current  independent 
prices  in  anv  market. 

Under  Rule  104,  the  appropriate  price 
level  for  initiating  stabilizing  is  based 


on  the  security's  principal  market. '^i 
Although  the  rule  as  proposed  looked  to 
independent  bids  in  the  principal 
market  to  establish  the  permissible 
stabilizing  level,  the  final  version  of 
Rule  104  permits  a  stabilizing  bid  to 
reference  the  last  independent 
transaction  price  in  the  principal 
market.  This  modification  responds  to  a 
commenter's  concern  that  the  public 
offering  price  of  an  exchange-traded 
security  frequently  is  set  at  the  last 
transaction  price  and.  under  Rule  10b- 
7,  the  security  could  be  stabilized  at  that 
price.  The  rule  covers  the  two  possible 
scenarios  for  initiating  stabilizing: 
initiating  stabilizing  in  any  market 
when  the  principal  market  is  open;  and 
initiating  stabilizing  in  any  market 
when  the  principal  market  is  closed. 

When  the  principal  market  is  open, 
the  permissible  stabilizing  price  level  in 
any  market  always  is  established  with 
reference  to  the  last  independent 
transaction  price  for  the  security  in  its 
principal  market  if  two  conditions  are 
met:  the  security  must  have  been  traded 
in  the  principal  market  on  the  day 
stabilizing  is  initiated  or  on  the 
preceding  business  day;  and  the  current 
asked  price  in  the  principal  market  must 
be  equal  to  or  greater  than  the  last 
independent  transaction  price.  If  both 
conditions  are  not  satisfied,  stabilizing 
may  be  initiated  in  any  market  at  a  price 
no  higher  than  the  highest  current 
independent  bid  in  the  principal 
market. 

When  the  principal  market  is  closed, 
but  quotations  have  opened  in  the 
market  where  stabilizing  will  be 
initiated.  Rule  104  provides  that 
stabilization  may  be  initiated  with 
reference  to  the  lower  of:  the  price  at 
which  stabilizing  could  have  been 
initiated  in  the  principal  market  at  its 
previous  close;  or  the  last  independent 
transaction  price  in  the  market  where 
stabilizing  is  being  initiated.  The 
independent  transaction  must  have 
occurred  that  day  or  on  the  preceding 
business  day  and  the  current  asked 
price  in  that  market  must  be  equal  to  or 
greater  than  the  independent  transaction 
price.  If  these  conditions  are  not  met. 
stabilizing  may  only  begin  at  a  price  no 
higher  than  the  highest  current 
independent  bid  for  the  security  in  the 
market  where  the  stabilizing  is  being 
initiated. 


Rule  104  also  includes  a  new 
provision  for  initiating  a  stabilizing  bid 
in  any  market  immediately  before  the 
opening  of  quotations.  In  this  case, 
stabilizing  may  be  initiated  with 
reference  to  the  lower  of:  the  price  at 
which  stabilizing  could  have  been 
initiated  in  the  principal  market  at  its 
previous  close;  or  the  most  recent  price 
at  which  an  independent  transaction  in 
the  offered  security  has  been  effected  in 
any  market  after  the  close  of  the 
principal  market,  if  the  person 
stabilizing  knows  or  has  reason  to  know 
of  such  transaction. '22 

Rule  104  includes  maximum  caps  on 
the  stabilizing  price  level:  no  stabilizing 
bid  may  be  initiated,  maintained,  or 
otherwise  adjusted  in  any  market  at  a 
price  higher  than  the  stabilizing  bid  in 
the  principal  market  or  the  security's 
offering  price. 

Once  a  stabilizing  bid  has  been 
initiated  in  a  market,  that  bid  may  be 
maintained  in  that  market,  subject  only 
to  the  maximum  caps.  It  also  may  be 
carried  over  into  another  market, 
irrespective  of  intervening  changes  in 
the  independent  bids  or  transaction 
prices  for  the  security.  A  stabilizing  bid 
in  effect  at  the  market's  close  may  be 
maintained  between  trading  sessions 
and  used  to  establish  a  stabilizing  bid 
just  prior  to  the  market's  opening  of 
quotations  on  the  next  day.'^-^  A 
stabilizing  bid  may  be  maintained 
without  reduction  unless  it  would 
exceed  the  maximum  caps.  An 
underwriter  may  otherwise  reduce  a 
stabilizing  bid  at  its  discretion.  If  a 
stabilizing  bid  is  discontinued  (i.e.,  it  is 
not  maintained  continuously  during  a 
trading  session  or  is  not  in  effect  as  of 
the  market's  close),  stabilizing  may  be 
resumed  only  at  a  level  at  which  it  then 
could  be  initiated  in  the  particular 
market,  without  reference  to  the  earlier 
stabilizing  bid. 

In  perhaps  the  most  significant 
change  from  Rule  lOb-7,  Rule  104 
allows  a  stabilizing  bid  to  be  increased 
to  the  level  of  the  highest  independent 
bid  in  the  principal  market,  or,  if  the 
principal  market  is  closed,  the  highest 
independent  bid  in  that  market  at  the 


' '» Identical  exceptions  are  contained  in  Rules 
101  and  102  of  Regulation  M. 

'»The  term  offering  price  is  defined  in  Rule  100 
as  the  price  at  which  the  security  is  being 
distributed. 


'"  Rule  104.  as  adopted,  uses  the  term  "initiate." 
rather  than  the  term  "effect."  to  clarify  that 
"initiating"  a  stabilizing  bid  means  the  first 
stabilizing  bid  made  in  connection  with  the 
offering.  Once  a  stabilizing  bid  has  been  initiated. 
it  may  be  increased,  maintained,  reduced,  or 
adjusted  in  accordance  with  the  provisions  of  the 
rule. 


'•-  .^.•!  proposed,  the  reference  price  for  initiating 
a  stabilizing  bid  in  any  market,  including  the 
principal  mar».ei.  immediately  before  it  opened  was 
the  lower  of.  the  price  at  which  stabilizing  could 
have  been  effected  at  the  close  of  the  principal 
market:  or  the  most  current  reported  price  at  which 
independent  transactions  in  the  offered  security 
have  been  effected  in  any  market  after  the  close  of 
the  principal  market.  Rule  104  incorporates  a 
knowledge-ba.ied  standard  to  avoid  imposition  of 
an  undue  burden  on  underwriters  to  discover  the 
prices  of  obscure  transactions,  whether  reported  or 
not. 

"'The  end  of  a  trading  session  will  not  be 
deemed  to  discontinue  a  stabilizing  bid  in  effect  at 
the  close 


UMI 
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previous  close,  provided  such  bid  price 
does  not  exceed  the  maximum  caps. 

Where  an  independent  market  for  an 
offered  security  does  not  exist,  the 
maximum  stabilizing  level  is  limited 
only  by  the  offering  price.  Stabilization 
may  be  conducted  before  an  offering  is 
priced,  consistent  with  the  conditions  of 
Rule  104.  After  the  offering  price  is 
determined,  stabilization  may  be 
resumed  at  a  price  at  which  stabilizing 
then  could  be  initiated. 

Rule  104  also  provides  for 
adjustments  to  a  stabilizing  bid  when 
the  price  of  the  security  being  stabilized 
ij  adjusted  for  the  payment  of 
dividends,  rights,  or  distributions,  or  is 
expressed  in  a  currency  other  than  the 
currency  of  the  principal  market  and 
there  are  changes  in  the  exchange  rate 
between  the  two  currencies.  When 
securities  are  being  offered  as  a  unit,  the 
component  securities  shall  not  be 
stabilized  at  prices  that,  in  the  aggregate, 
are  higher  than  the  then  permissible 
stabilizing  price  for  the  unit. 

4.  Offerings  With  No  U.S.  Stabilizing 
Activities 

To  further  accommodate  cross-border 
transactions,  the  Commission  is 
incorporating  a  new  provision,  similar 
to  one  contained  in  its  1991  proposing 
release  on  stabilizing  in  the 
international  context,'-'*  that  permits 
stabilizing  outside  the  United  States 
during  an  offering  in  the  United  States, 
without  complying  with  Rule  104.  The 
conditions  for  this  provision  are  that: 
there  be  no  stabilization  in  the  United 
States;  stabilization  is  not  conducted 
above  the  U.S.  offering  price;  and  the 
foreign  stabilizing  is  conducted  in  a 
jurisdiction  with  comparable  regulation 
of  stabilization. '25  por  purposes  of  this 
provision,  the  Commission  recognizes 
the  stabilization  regulations  of  the  U.K. 
Securities  and  Investments  Board. '^^ 
The  Commission  invites  appropriate 
requests  to  recognize  additional  markets 
as  having  comparable  stabilization 
regulations  for  the  purposes  of  this 
provision. 

5.  Disclosure,  Notification,  and 
Recordkeeping  of  Stabilizing 
Transactions,  Short  Covering 
Transactions,  and  Penalty  Bids 

In  the  Proposing  Release,  the 
Commission  expressed  its  view  that 
syndicate  short  covering  transactions 


and  the  imposition  of  penalty  bids  by 
underwriters  are  activities  that  can 
facilitate  an  offering  in  a  manner  similar 
to  stabilization.  The  Commission  did 
not  propose  to  extend  the  price 
conditions  of  Rule  104  to  these 
aftermarket  activities.  Instead,  the 
Commission  proposed,  and  has 
determined  to  adopt,  the  provisions 
relating  to  disclosure,  notification,  and 
recordkeeping  of  syndicate  covering 
transactions  and  the  imposition  of 
penalty  bids. 

Rule  104,  like  Rule  lOb-7,  requires 
any  person  who  enters  a  bid  that  such 
person  knows  is  for  the  purpose  of 
stabilizing  the  price  of  any  security  to 
notify  the  market  on  which  the  bid  is 
placed,  and  to  disclose  the  purpose  of 
such  bid  to  the  person  to  whom  the  bid 
is  entered  (e.g.,  the  specialist  or 
executing  broker-dealer).  In  the 
Commission's  view,  contemporaneous 
disclosure  of  the  fact  that  stabilizing  is 
occurring  is  beneficial  to  the  market  and 
its  participants,  because  it  ensures  that 
transactions  in  a  security  are  based  on 
all  available  information.  Consistent 
with  this  requirement,  the  NASD 
requires  market  makers  intending  to 
initiate  stabilization  to  provide  it  with 
prior  notification. '2''  Stabilizing  bids  are 
then  identified  by  a  symbol  on  the 
Nasdaq  quotation  display  In  this  way. 
the  person  engaged  in  stabilization 
satisfies  the  requirement  to  inform  the 
market  and  the  person  to  whom  the  bid 
is  made  of  the  stabilizing  purpose  of  the 
bid  by  notifying  the  NASD.  On  the 
exchanges,  underwriters  must  notify  the 
exchange  and  must  provide  disclosure 
separately  to  the  recipient  of  the  bid 
(e.g.,  the  specialist). 

Rule  104  also  requires  any  p>erson 
effecting  a  sy^ndicate  covering 
transaction,'^**  or  placing  or  transmitting 
a  penalty  bid,'^^  to  disclose  that  fact  to 
the  SRO  that  has  direct  oversight 
authority  over  the  principal  market  in 
the  United  States  for  the  security  for 
which  the  syndicate  covering 
transaction  is  effected,  or  the  penalty 
bid  is  imposed.  This  information  will 
assist  the  exchanges  and  the  NASD  in 
carrying  out  their  surveillance 


'"Release  34-28732.  The  proposals  contained  in 
Release  34-28732  are  withdrawn,  except  to  the 
extent  they  are  adopted  in  Rule  104. 

'"The  Conunission  by  rule,  regulation,  or  order 
will  identify  foreign  statutes  or  regulations  that  are 
comparable  to  Rule  104. 

"•Chapter  m,  Pan  10  of  the  Rules  of  the  United 
Kingdom  Securities  and  Investments  Board. 


'-"  See  NASD  Manual.  Marketplace  Rules.  IM- 
4614. 

'2"  Rule  100  defines  syndicate  covering 
transaction  as  the  placing  of  any  bid  or  the  effeaing 
of  any  purchase  on  behalf  of  the  sole  distributor  or 
the  underwriting  syndicate  or  group  to  reduce  a 
syndicate  short  position. 

'"Rule  100  defines  penalty  bid  to  mean  an 
arrangement  that  permits  the  managing  underwriter 
to  reclaim  a  selling  concession  otherwise  accruing 
to  a  syndicate  member  (or  to  a  selected  dealer  or 
selling  group  member)  in  connection  with  an 
offering  when  the  securities  originally  sold  by  the 
syndicate  member  are  purchased  in  syndicate 
covering  transactions. 


responsibilities.  Some  commenters 
asserted  that  the  information  regarding 
aftermarket  activities  should  be  kept 
confidential  to  avoid  creating  the 
perception  of  a  weak  offering,  while  a 
few  commenters  urged  the  Commission 
to  facilitate  public  dissemination  of  this 
information  in  order  to  preclude  an 
unintended  manipulative  effect,  and  to 
prevent  the  investing  public  from 
unknowingly  bearing  the  cost  of  these 
aftermarket  activities.  The  rule,  as 
adopted,  requires  disclosure  to  the  SRO 
but  does  not  require  public  disclosure. 
Should  circumstances  indicate  that  such 
disclosure  is  warranted,  the 
Commission  may  revisit  this  issue. 

Under  Rule  104,  the  stabilizing  legend 
required  bv  Rule  lOb-7,  and  Item  502(d) 
of  Regulations  S-B  and  S-K,i-^  would 
be  replaced  by  a  brief  legend  identifying 
activity  that  may  affect  the  offered 
security's  price  and  directing  investors 
to  a  discussion  in  the  "plan  of 
distribution"  section  of  the  prospectus. 
Item  508  of  Regulations  S-B  and  S-K, 
governing  the  plan  of  distribution 
disclosure,  is  amended  to  require  a  brief 
description  of  any  prospective 
stabilizing  and  aftermarket  activities, 
including  syndicate  covering 
transactions  and  the  imposition  of  a 
penalty  bid,  and  their  potential  effects 
on  the  market  price.'"  The  objective  of 
these  proposals  is  to  provide  meaningful 
information  to  prospective  investors 
regarding  stabilizing  and  related 
activities.'" 

In  addition  to  the  foregoing  disclosure 
requirements,  when  a  person  subject  to 
Rule  104  conducts  transactions  in 
securities  and  the  price  of  those 
securities  may  be  or  has  been  stabilized, 
that  person  is  required  by  paragraph 
(h)(3)  of  Rule  104  to  send  to  a  purchaser, 
at  or  before  the  completion  of  the 
transaction,  a  document  containing  a 
statement  similar  to  that  required  bv 
Item  502(d)(l)(i)ofRegulationsS-Band 
S-K.  This  disclosure  may  be  made  by  a 
document,  including  a  prospectus, 
confirmation,  or  other  writing  that 
contains  language  indicating  that  the 
underwriter  may  effect  stabilizing 
transactions  in  connection  with  an 
offering  of  securities. "'  The 
Commission  proposed,  but  is  not 


"^See  17  CFR  228.502(d)  and  229.502(d). 

' "'See  17  CFR  228.508  and  229.508 

"2 Once  a  "plain  English"  prospectus  is 
implemented,  a  s  abilizing  legend  would  no  longer 
be  required  on  the  inside  front  cover  of  the 
prospectus,  altho.gh  the  disclosure  required  by 
item  508  of  Regulations  S-K  and  S-B  would  be 
retained.  See  Task  Force  Report  17-18 

'^'This  disclosure  requirement  is  not  intended  to 
extend  the  prospectus  delivery  period  required  by 
Rule  174  under  the  Securities  Act.  The  required 
disclosure  may  be  made  by  means  other  than  the 
prospectus.  17  CTK  230.174. 
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adopting  at  this  time,  that  similar 
disclosure  be  given  to  purchasers  of 
securities  subject  to  aftermarket 
activities.  The  Commission  intends  to 
reconsider  the  need  for  this  disclosure 
as  it  continues  to  review  developments 
in  the  aftermarket  area. 

Amendments  to  Rule  17a-2  under  the 
Exchange  Act  require  managing 
underwriters  to  keep  re<;ords  of 
syndicate  covering  transactions  and 
penalty  bids,  in  addition  to  stabilizing 
information.  Records  must  reflect  the 
name  and  class  of  securities,  the  price, 
date,  and  time  for  each  syndicate 
covering  transaction  and  whether  anv 
penalties  were  assessed,  the  names  and 
addresses  of  the  syndicate  group 
members,  and  their  respeclive 
commitments.  The  records  also  must 
reflect  the  dates  when  any  penalty  bid 
was  in  effect.  The  information  is 
required  to  be  maintained  in  a  separate 
file,  or  in  a  separately  retrievable  format, 
for  a  period  of  three  years,  the  first  two 
years  in  an  easily  accessible  place, 
consistent  with  the  requirement  of 
Exchange  Act  Rule  17a-4(n.  The 
required  information  must  be  kept  for 
any  offering  registered  under  the 
Securities  Act,  conducted  pursuant  to 
Regulation  A  "•*  thereunder,  or  where 
the  aggregate  proceeds  exceed  $5 
million. 

While  several  commenters  opposed 
the  disclosure,  notification,  and 
recordkeeping  requirements  proposed  in 
Rule  104,  particularly  with  respect  to 
aftermarket  activities,  the  Commission 
continues  to  believe  that  these 
provisions  are  an  appropriate  and 
effective  means  to  monitor 
developments  in  aftermarket  activities. 
Nevertheless,  the  Commission 
appreciates  commenters'  concerns  that 
these  provisions  may  require  the 
implementation  of  new  internal  systems 
and  procedures  for  underwriters  and 
syndicate  members.  To  accommodate 
possible  revisions  to  broker-dealers' 
systems  and  procedures,  the 
Commission  has  determined  to  delay 
the  effectiveness  of  the  recordkeeping 
requirements  pertaining  to  syndicate 
covering  transactions  and  penalty  bids 
contained  in  Rule  17a-2  until  .April' 1. 
1997.  The  disclosure  and  notification 
requirements,  which  are  contained  in 
Rule  104  and  pertain  to  stabilizing 
transactions,  syndicate  cover 
transactions,  and  penalty  bids,  will 
become  effective  on  the  same  date  as  the 
other  provisions  of  Regulation  M. 


F.  Rule  105 — Short  Sales  in  Connection 
With  an  Offering 

The  Commission  is  adopting  Rule  105 
to  replace  Rule  inb-21.  Rule  105,  like 
Rule  lOb-21,  prohibits  certain  short 
sales  from  being  covered  with  securities 
obtained  from  an  underwriter,  broker,  or 
dealer  who  is  participating  in  an 
offering.  Rule  105  is  intended  to  prevent 
manipulative  short  selling  prior  to  a 
public  offering  by  short  sellers  who 
cover  their  short  positions  by 
purchasing  securities  in  the  offering, 
thus  largely  avoiding  exposure  to 
market  risk.  Such  short  sales  could 
result  in  a  lower  offering  price  and 
reduce  an  issuer's  proceeds.  Rule  105 
differs  from  Rule  lOb-21  because  it 
covers  only  those  short  sales  effected  in* 
the  period  commencing  five  business 
days  prior  to' the  offering's  pricing  and 
ending  with  such  pricing,  rather  than 
the  potentially  much  longer  period  of 
Rule  lOb-21,  which  commenced  with 
the  filing  of  a  registration  statement  or 
Form  1-A.i'' 

In  its  comment  letter,  the  NASD 
expressed  strong  support  for  Rule  10b- 
21  and  recommended  that  the  current 
restricted  period  be  retained  because  the 
date  of  the  filing  of  a  registration 
statement  or  Form  1-A  can  be  identified 
with  certainty  in  advance  by  potential 
short  sellers.  The  NASD  also  urged  that 
Rule  105  be  amended  to  prohibit 
expressly  a  short  seller  from  "directly  or 
indirectly"  covering  short  sales  with 
securities  purchased  in  a  public 
offering.  Another  commenter  suggested 
that  the  rule  would  be  more  effective  if 
it  covered  transactions  in  related 
options.  A  third  commenter  urged  that 
the  exception  in  Rule  105  for  shelf- 
registered  offerings  be  eliminated. 

The  Commission  tjelieves  that  the 
application  of  Rule  105  should  be 
limited  to  the  period  corresponding  to 
the  longest  restricted  period  of 
Regulation  M,  which  is  five  business 
days,  and  that  short  sellers 
contemplating  a  covering  transaction 
will  be  in  a  position  to  know  if  anv  of 
their  short  sales  were  made  within  that 
five  business  day  period.  If  short  sales 
were  made  during  this  period,  the  short 
seller  cannot  cover  those  short  sales 
with  securities  purchased  in  the 
offering. 

As  adopted.  Rule  105  does  not  apply 
to  short  sales  of  derivative  securities, 
because  an  extension  of  the  rule's 
prohibitions  to  derivative  securities 
would  be  inconsistent  with  the 
approach  of  Regulation  M.  which  is  to 
focus  on  those  securities  having  the 


greatest  manipulative  potential.'^ 
Additionally,  the  rule  does  not 
expressly  prohibit  short  sellers  from 
"directly  or  indirectly"  covering  short 
sales  out  of  the  offering.  The 
Commission  decided  not  to  add  the 
term  "indirectly"  to  Rule  lOb-21  at  the 
time  that  rule  was  adopted,  and  no 
different  arguments  have  been  presented 
that  would  alter  its  decision.'" 
Finally,  Rule  105  retains  the 
exclusion  for  shelf-registered  offerings. 
However,  it  may  be  necessary  for  the 
Commission  to  reevaluate  this  exclusion 
if  the  availability  of  shelf  registration  is 
further  expanded  or  offerings  of  shelf- 
registered  equity  become  more  common- 
place. 

III.  Status  of  Interpretations, 
Exemptions,  No-Action  Positions, 
Injunctions,  and  Orders  to  Cease  and 
Desist 

A.  Interpretations,  Exemptions,  and  No- 
action  Positions 

In  the  Proposing  Release,  the 
Commission  sought  comment  on  the 
implications  for  interpretations, 
exemptions,  and  no-action  positions 
under  the  former  trading  practices  rules 
in  light  of  the  adoption  of  Regulation  M. 
Although  a  few  commenters  highlighted 
interpretive  issues,  and  some 
specifically  requested  that  certain 
exemption  or  no-action  letters  remain  in 
effect,'-'**  there  was  little  comment  on 
the  status  of  interpretations, 
exemptions,  and  no-action  positions 
generally. 

Many  terms  and  concepts  in 
Regulation  M  have  the  same  meaning  as 
under  the  former  trading  practices  rules, 
and  interpretations  under  those  rules 
regarding  such  terms  or  concepts  remain 
relevant  to  the  new  rules.  Nevertheless, 
because  the  trading  practices  rules  are 
rescinded  as  of  the  effective  date  of 
Regulation  M,  written  exemptions  that 
were  granted  and  no-action  positions 
taken  under  those  rules  no  longer  will 
be  in  effect  as  of  Regulation  M's 


'17CFR230  251  etseq. 


'"17CFR  239.90. 


'■■^Any  manipulative  short  sales  involving 
derivatives  transactions  continue  to  be  addressed  by 
the  general  anti-manipulation  provisions,  including 
Section  9(a)(2)  of  and  Rule  10b-5  under  the 
Exchange  Act. 

'"Set?  Securities  Exchange  .^ct  Reiea.se  No.  26028 
(August  25.  1988),  53  FR  33455.  33457 

'" See.  eg..  Letter  from  Peter  Derendinger. 
General  Counsel.  CS  Holding  (iune  24.  1996).  to 
Jonathan  G.  Katz,  Serj-etan,-.  SEC.  concerning  Letter 
regarding  CS  Holding.  11995]  Fed.  Sec.  L.  Rep. 
(CCH)  177.018  (March  31.  1995);  Letter  from  Dan 
Sheridan.  Head  of  Market  Regulation  Department. 
London  Stock  Exchange  ()uly  23.  1996).  to  lonathan 
G.  Katz,  Secretary.  SEC.  concerning  Letter  regarding 
London  Stock  Exchange.  (July  12.  1993)  (permitting 
passive  market  making  on  the  London  Stock 
Exchange  during  a  distribution  of  securities)  ("LSE 
letter"). 


UMI 


Federal  Register  /  Vol.  62,  No.  2  /  Friday,  January  3.  1997  /    Rules  and  Regulations  539 


effectiveness. '39  Many  of  the 
exemptions  and  no-action  positions 
issued  under  the  trading  practices  rules 
have  been  codified,  expanded,  or 
otherwise  made  redundant  by 
Regulation  M.  The  Commission  expects, 
therefore,  that  the  need  to  continue  the 
relief  issued  under  the  trading  practices 
rules  after  the  effective  date  of 
Regulation  M  will  be  very  limited.  ''*' 
Accordingly,  if  a  recipient  or  beneficiary 
of  an  exemption  or  no-action  letter 
issued  under  the  former  trading 
practices  rules  believes  that  the  relief 
granted  by  such  letter  continues  to  be 
necessary  or  appropriate  under 
Regulation  M.  that  person  may  wish  to 
contact  the  Office  of  Risk  Management 
and  Control  of  the  Commission's 
Division  of  Market  Regulation,  at  (202) 
■942-0772. 

B.  Injunctions  and  Orders  to  Cease  and 
Desist 

The  Proposing  Release  did  not 
address  the  status  of  outstanding 
injunctions  or  orders  to  cease  and  desist 
from  violating  the  trading  practices 
rules.  The  Commission  is  of  the  view 
that  all  such  injunctions  and  orders 
continue  in  force  and  effect,  and  should 
be  considered  injunctions  or  orders  to 
cease  and  desist  from  violating  the 
corresponding  successor  rule  or  rules 
under  Regulation  M.  For  purposes  of 
determining  the  status  of  an  outstanding 
injunction  or  order.  Rules  101  and  102 
are  each  deemed  a  successor  rule  to 
Rule  lOb-6;  Rule  103  is  deemed  a 
successor  rule  to  Rule  10b-6A:  Rule  104 
is  deemed  a  successor  rule  to  Rule  10b- 
7;  and  Rule  105  is  deemed  a  successor 
rule  to  Rule  lOb-21.  Additionally,  with 
respect  to  Commission  cases  alleging  a 
violation  of  one  or  more  of  the  trading 
practices  rules,  if  a  court  or 
administrative  law  judge  determines 
after  the  adoption  of  Regulation  M  that 
a  violation  of  one  or  more  of  the  trading 
practices  rules  occurred  while  such 
rules  remained  in  effect,  and  an 
injunction  or  order  to  cease  and  desist 
would  have  been  an  appropriate  remedy 


'"'Regulation  M  is  considered  a  major  rule  for 
purposes  of  the  Small  Business  Regulator^' 
Enforcement  Fairness  Act  of  1996.  Pub.  L.  No.  104- 
121,  Title  U.  110  Stat.  857  (1996).  Thus,  it  is  subject 
to  a  Congressional  disapproval  process  and  will  not 
become  effective  until  March  4,  1997.  The 
provisions  of  Rules  lOb-6.  10b-6A.  lOb-7,  lOb-fl. 
and  lOb-21  remain  in  effect  until  the  effective  date 
of  their  rescission,  which  is  March  4.  1997.  Persons 
participating  in  offerings  are  subject  to  the  terms  of 
the  trading  practices  rules  until  they  are  rescinded. 

'"In  response  to  a  request  from  the  London  Stock 
Exchange,  the  LSE  Letter  shortly  will  be  modified 
and  reissued  under  Regulation  M.  To  the  extent  that 
other  letters  have  not  been  codified  by  Regulation 
M.  appropriate  requests  for  relief  under  Regulation 
M  will  be  considered  by  the  Division  of  Market 
Regulation. 


at  the  time  such  rules  remained  in 
effect,  the  Commission  believes  such 
court  or  administrative  law  judge 
should  issue  an  injunction  or  order  to 
cease  and  desist  from  violating  the 
appropriate  successor  rule  or  rules 
under  Regulation  M. 

rv.  Costs  and  Benefits  of  the 
Amendments  and  Their  EfiFects  on 
Competition,  Efficiency,  and  Capital 
Formation 

Section  23(a)(2)  of  the  Exchange 
Act  '"I  requires  the  Commission  to 
consider  the  anti-competitive  effects  of 
any  rules  it  adopts  thereunder,  and  to 
balance  them  against  the  benefits  that 
further  the  purposes  of  the  Act. 
Furthermore,  Section  2  of  the  Securities 
Act  '*2  and  Section  3  of  the  Exchange 
Act,''*'  as  amended  by  the  recently 
enacted  National  Securities  Market? 
Improvement  Act  of  1996  ("Markets 
Improvement  Act "),'*■*  provide  that 
whenever  the  Commission  is  engaged  in 
rulemaking  and  is  required  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  the  CommisSiOn  also  shall 
consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation. 

In  the  Proposing  Release,  the 
Commission  stated  its  view  that  the 
rules  would  not  likely  impose  any 
significant  burden  on  competition  not 
necessar\'  or  appropriate  in  furtherance 
of  the  Exchange  Act.''*'  In  lact,  the 
Commission  stated  that  Regulation  M 
would  reduce  significantly  trading 
restrictions  on  issuers,  underwTiters. 
and  others  participating  in  a 
distribution  and,  therefore,  should 
reduce  the  costs  of  raising  capital.  The 
Commission  also  indicated  its  belief 
that  Regulation  M  would  enhance  the 
posture  of  U.S.  underwriters  in  relation 
to  foreign  broker-dealers  in  competing 
for  underwriting  business  in  cross- 
border  transactions. 

The  NYSE  and  the  Amex  argued  that 
use  of  a  trading  volume  test  to 
determine  which  securities  qualify'  for 
the  actively-traded  securities  exception 
and  the  one  or  five  day  restricted  period 
of  Regulation  M  would  have  an  anti- 
competitive effect.  The  NYSE  and  the 
Amex  believed  that  the  Commission's 
use  of  ADTV  is  discriminatory  and  anti- 
competitive because  the  rules  make  no 
distinction  between  dealer  markets. 


where  dealer  "interpositioning"  is 
alleged  to  approximately  double  the 
reported  volum  •  of  shares  changing 
hands  between  investors,  as  compared 
with  auction  markets,  where  buyers  and 
sellers  meet  directly  and  reported 
volume  reflects  that  direct  interaction  as 
a  single  reported  trade.  These 
commenters  asserted  that  the  alleged 
"double  counting"  would  have  an  anti- 
competitive efftct  on  the  ability  of 
auction  markets  to  attract  new  corporate 
listings,  because  it  makes  it  more  likely 
that  distribution  participants  will  be 
subject  to  fewer  restrictions  in  dealer 
markets.  The  NYSE  recommended  that 
if  the  Commission  determined  that 
ADTV  for  a  dealer  market  should  be 
considered  as  the  volume  reported  bv 
that  market,  the  Commission  should 
consider  the  ADTV  for  auction  markets 
as  being  twice  the  volume  reported  by 
those  markets.  Similarly,  the  Amex 
suggested  that  Nasdaq  reported  volume 
be  adjusted  downward  if  a  measure 
based  on  ADT\'  is  used. 

As  stated  above,  ihe  Commission  is  of 
the  view  that  the  ADT^'  test  provides 
the  best  measurement  of  a  security's 
relative  susceptibility  to  manipulation. 
Moreover,  the  public  float  test  described 
above  provides  an  additional  control  to 
prevent  securities  from  being 
categorized  based  on  aberrational  levels 
of  trading  volume.  The  public  float  test 
also  serves  to  equalize  the  treatment  of 
securities  traded  under  different  market 
structures. 

Although  the  NYSE  and  the  Amex 
letters  contend  that  the  use  of  a  trading 
volume  standard  in  Regulation  M  will 
have  an  anti-competitive  effect  on  their 
ability  to  attract  corporate  listings,  they 
offer  no  data  or  other  information 
demonstrating  that  the  use  of  a  trading 
volume  concept  in  other  rules,  such  as 
Exchange  Act  Rule  lOb-18  or  Securities 
Act  Rule  144.''*^  has  resulted  in  an 
issuer  deciding  not  to  list  on  the  NYSE 
or  the  Amex. 

The  NYSE  and  the  Ame.\  proposals 
also  do  not  take  into  account  the 
complex  and  evolving  nature  of  both 
dealer  and  auction  markets,  and  do  not 
recommend  a  workable  methodology  for 
making  such  trading  "comparable."  The 
Commission  notes  that  the  Nasdaq 
market  has  a  substantial  and  developing 
auction  component, '■»"  and  the 
exchanges  have  substantial  dealer 
activity  either  through  block  positioning 


"M5U.S.C.  78w(a)(2). 
'«15U.S.C.  77b. 
"M5U.S.C.  78c. 

'"Pub.  L.  No.  104-290.  S  106.  110  Stat.  3416 
(1996). 
'«  See  Proposing  Release,  61  FR  at  17127. 


'■^t7CFR  230  144 

"•Tor  example.  Instinet  account.^  for  a  significant 
proportion  of  the  reported  volume  in  .Nasdaq 
securities.  In  addition,  the  Commissions  recently 
adopted  order  handling  rules  are  likely  to  lower  the 
level  of  dealer  involvement  in  Nasdaq  order  flow 
See  Release  34-3761 9A.  61  FR  48289 
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or  specialist  dealer  activity  '*"  The 
NYSE  and  Amex  do  not  suggest, 
however,  that  therw  is  anv  need  for  a 
reduction  in  exchange  volume  based 
upon  dealer  activity. 

The  complexitv  is  magnified  when 
the  fot:us  is  on  individual  securities 
rather  than  aggregate  volume  levels  for 
a  market.  For  example,  a  portion  of 
trading  in  exchange-listed  securities  is 
effected  in  the  over-the-counter  ("OTC") 
market  (by  dealers]  hut  is  reported  in 
composite  e\c:hange  volume  '■•" 
Moreover,  the  level  of  exchange  dealer 
activilv  undoubtedly  varies  from 
security  to  .security,  and  the  level  of 
dealer  activity  for  thinly-traded 
exchange  stocks  is  probably  high.  If  the 
approac  h  suggested  by  the  NYSE  and 
the  .'\mex  were  implemented, 
comparability  would  require  an  analysis 
of  the  dealer  component  in  OTC  and 
exchange  trading  and  application  of 
appropriate  discounts.  These  discount 
calculations  for  each  security  also 
would  need  to  be  constantly  updated. 
The  Commis.sion  believes  that  this 
would  be  a  cumbersome  exercise  of 
little  value 

After  considering  carefully  the  views 
of  the  NYSE  and  the  Amex,  the 
Commission  continues  to  believe  that 
Regulation  M  will  not  likely  impose  any 
significant  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  Exchange  Act.  As  stated  above. 
the  Commission  believes  that 
Regulation  M  is  necessarv  and 
appropriate  m  the  public  interest 
hecau.se  of  the  changes  in  securities 
markets  and  the  fact  that  the  trading 
practices  rules  had  become  needlessly 
complex  and  imposed  substantial 
compliance  costs.  Furthermore,  by 
reducing  trading  restrictions.  Regulation 
M  %vill  promote  effi^ienrv  and  the 
competitive  position  of  L  .S 
underwriters,  and  enhance  the  US. 
capital  formation  process. 


•Spec.alisls.  which  are  the  hallmark  of  auction 
.Tiarliets.  have  important  dealer  obligatiorL's.  They 
must  trade  :'or  their  uwn  accounts  [i.e  .  as  dealers) 
,n  order  to  maintain  fair  and  orderlv  markets.  See 
Exchange  .^ct  Rule  Ub-l.  17  CFR  240.11b-l;  NYSE 
Rule  104 

In  1995,  trading  by  NYSE  members  accounted  for 
iq  7%  of  NYSE  reported  share  volume  (purchases 
and  sales)  with  specialist  activity  accounting  for 
jpprnximatelv  half  of  tnis  volume.  ,VVSf  Fact  Book 
20:  ,-ee  genera/.'v  jchn  F  Gouid  *  .Mian  W,  Kleidon. 
Marne!  Maker  .Activity  on  Nasdaq;  Implications  for 
Trading  Volume.  1  Stanford  lotimal  of  Lnw. 
Husmcfs  and  Finance  1 1  (1994) 

'*•  S«>  The  Nasdaq  Stock  Market.  Inc..  The 
\aidaq  Slock  Market  1996  Fact  Book  5-  Companv 
Directory  %  (1996)  (4  3%  of  volume  in  exchange- 
listed  securities  was  effected  bv  Nasdaq  market 
.makers  in  19951 


V.  Final  Regulatory  Flexibility  Analysis 

This  following  discussion  summarizes 
the  Commission's  Regulatory  Flexibility 
Act  analysis  of  Regulation  M  and  the 
related  amendments  to  other  rules 
adopted  today.  A  complete  copy  of  the 
Final  Regulatory  Flexibility  Act 
("FRFA")  is  available  in  Public  File  No. 
S7-11-96. 

The  rules  adopted  today  are  intended 
to  streamline  and  simplify  the 
Commission's  current  anti-manipulation 
regulation  of  securities  offerings  by 
reducing  the  regulatory  burdens  on 
issuers,  underwriters,  and  others  with  a 
significant  interest  in  a  securities 
offering,  while  retaining  core  investor 
protections.  The  new  rules  replace 
Rules  lOb-6,  10b-€A,  lOb-7,  lOb-8.  and 
lOb-21. 

Regulation  M  restricts  offerings, 
activities,  and  persons  where  there  is  a 
readily  identifiable  incentive  to 
manipulate  the  price  of  an  offered 
security.  The  Commission  believes  that 
Regulation  M  reflects  the  improved 
surveillance  technology  of  U.S.  self- 
regulatory  organizations,  enhanced 
market  transparency  of  securities 
transactions,  increased  globalization  of 
securities  markets,  and  changed  offering 
and  syndicate  processes  that  have 
developed  in  recent  years.  The 
Commission  continues  to  believe  that 
■prophylactic  rules  provide  the  most 
appropriate  framework  to  achieve  the 
objectives  described  above. 

As  stated  in  the  FRFA,  the 
Commission  believes  that  Regulation  M 
will  enhance  the  ability  of  small  issuers 
to  raise  capital.  Regulation  M  is  less 
restrictive  than  the  structure  under  the 
former  trading  practices  rules. 
Moreover,  the  Commission  believes  that 
Regulation  M  balances  the  objective  of 
simplified,  streamlined,  and  more 
flexible  regulation  with  its  statutory 
mandate  of  investor  protection  in  a 
manner  more  appropriate  than  other 
alternatives. 

The  Commission  requested  comment 
with  respect  to  the  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  prepared 
in  conjunction  with  the  Proposing 
Release.  The  Commission  did  not 
receive  any  comments  with  respect  to 
the  IRFA. 

A.  Hules  101  and  102 

The  prohibitions  in  Rule  lOb-6  are 
contained  in  two  separate  rules.  Rules 
101  and  102,  Each  of  these  rules  employ 
restricted  periods  based  on  the  dollar 
value  of  the  published  ADTV  of  the 
offered  security  and  the  public  float 
value  of  its  issuer.  The  restricted 
periods  commence  one  or  five  business 
days  prior  to  the  pricing  of  the  offering 


and  continue  until  the  distribution  is 
over.  The  restricted  periods  cover  the 
times  when  manipulative  activity  is 
most  likely.  The  most  actively-traded 
securities  {i.e.,  those  securities  having  a 
minimum  ADTV  value  of  Si  million 
and  whose  issuer  meets  a  S150  million 
public  float  test)  are  not  subject  to  Rule 
101.  With  respect  to  the  vast  majority  of 
securities  distributions,  the  trading 
restrictions  that  existed  under  Rule  10b- 
6  are  substantially  reduced  or 
eliminated. 

Rule  101  does  not  apply  to 
distributions  of  Rule  144A  securities 
made  to  QIBs  in  transactions  that  are 
exempt  under  the  Securities  Act.'*^" 
Transactions  in  nonconvertible 
investment  grade  debt  and  preferred 
securities,  and  investment-grade  asset- 
backed  securities  are  not  c:overed  by  the 
rule.  Denvraive  securities  also  are 
excluded.  Further,  Rule  101  permits  the 
routine  dissemination  of  research 
reports,  the  exercise  of  options  and 
other  securities,  and  transactions  in 
baskets  of  securities  containing  the 
offered  security.  Rule  101  excepts 
inadvertent  violations  during  the 
restricted  period  by  excusing  Jp 
minimis  violations,  provided  that  a 
distribution  participant  has  in  place 
written  policies  and  procedures 
reasonably  designed  to  achieve 
compliance  with  Regulation  M's 
provisions.  The  scope  of  persons  subject 
to  Rule  101  is  narrowed  by  recognizing 
information  harriers  between  a 
distribution  participant  and  iis  affiliates. 

Rule  101  applies  equally  to  all 
distribution  participants,  regardless  of 
size.  The  Commission  does  not  believe 
that  it  is  practicable  to  exeuipt  small 
entities  from  Rule  101  because  to  do  so 
would  be  inconsistent  with  the 
Commission's  statutory  mandate  to 
protect  investors. 

Rule  102  governs  the  activities  of 
issuers,  selling  security  holders,  and 
their  affiliated  purchasers.  This  rule 
does  not  contain  an  exception  for 
actively-tnaded  securities,  or  many  of 
the  other  exceptions  in  Rule  101. 
because  issuers  and  selling  shareholders 
generally  are  not  engaged  in  the 
securities  business  and  do  not  need  to 
trade  securities  on  their  own  behalf  or 
for  others.  Nevertheless,  issuer 
participants,  like  underwriting 
participants,  are  able  to  engage  in 
market  activities  prior  to  the  beginning 
of  the  applicable  restricted  period. 
During  the  restricted  period.  Rule  102 
permits:  odd-lot  transactions; 
transactions  in  connection  with  issuer 
plans;  exercises  of  options,  warrants, 
rights,  and  similar  securities; 


'*<'17CFR230.144A. 
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transactions  during  Rule  144A 
distributions;  and  transactions  in  certain 
nonronvertible  securities  and  asset- 
backed  securities  that  are  rated 
investment  grade. 

Rule  101  permits  distribution 
participants  to  engage  in  a  greater  range 
of  market  activities  during  a  distribution 
in  recognition  of  their  role  as  market 
intermediaries,  independent  of  their 
function  as  underuTiters.  Because  issuer 
participants  do  not  have  such  a  broad 
range  of  market  obligations  and  have  a 
more  direct  interest  in  the  offering's 
outcome,  Rule  102  places  more 
restrictions  on  their  activities  during  a 
distribution. 

For  many  issuers.  Regulation  M 
reduces  the  period  of  trading 
restrictions  from  nine  or  two  business 
days  to  one  business  day.  For  some 
securities,  however,  the  restricted 
periods  under  Rules  101  and  102  may 
be  longer  than  the  cooling-off  periods 
under  Rule  lOb-6  {i.e..  five  business 
days  as  opposed  to  two  business  days) 
because  the  new  rules'  thresholds 
depend  on  dollar  value  of  ADTV  and  of 
public  float,  rather  than  on  the  offered 
security's  price  and  the  number  of 
shares  held  by  nonaffiliates.  Some  of 
these  issuers  may  be  small  entities.  The 
Commission  has  determined  to  base  the 
new  rules'  thresholds  on  the  dollar 
value  of  the  security's  ADTV  and  the 
issuer's  public  float  value  because  the 
higher  the  value  of  trading  and  public 
float,  the  more  costly  and  more  difficult 
it  becomes  to  affect  the  security's  price. 

B.  Rule  103 

Rule  103  governs  Nasdaq  passive 
market  making  and  replaces  Rule  lOb- 
6A.  By  eliminating  the  eligibihty  criteria 
contained  in  Rule  10b-6A,  Rule  103 
applies  to  all  Nasdaq  securities  and 
nearly  all  distributions,  and  provides 
additional  flexibility  by  permitting  more 
distribution  participants  to  engage  in 
passive  market  making.  The 
Commission  no  longer  considers  it 
necessary  or  appropriate  to  restrict 
passive  market  making  to  the  narrow 
class  of  offerings  where  the  potential 
liquidity  loss  may  be  substantial  (;.e., 
where  syndicate  members  account  for  at 
least  30%  of  market  making  capacity). 
Rule  103  also  allows  less  active  passive 
market  makers  who  might  otherwise  not 
be  able  to  engage  in  a  passive  market 
making  a  minimum  net  purchase 
allowance  of  200  shares.  Some  of  these 
passive  market  makers  may  be  small 
broker-dealers. 

Rule  103  benefits  small  issuers  and 
small  broker-dealers  because  it  removes 
the  eligibility  criteria  of  Rule  10b-6A. 
The  eligibility  criteria  were  designed  to 
hmit  the  availability  of  passive  market 


making  to  those  firm  commitment,  tixed 
price  offerings  qualifying  for  the  iwo 
business  day  cooling-oft  period  cf  Rule 
inb-€  and  to  those  circumstances  where 
the  restrictions  otherwise  would  have 
reduced  market  maker  capacity 
significantly  (i.e..  where  syndicate 
members  accounted  for  at  least  30%  of 
market  maker  capacity).  By  removing 
the  eligibility  criteria,  more  offerings 
and  more  market  makers  qualify  for 
passive  market  making. 

C.  Rule  104 

Rule  104  regulates  stabilizing  and 
other  activities  related  to  a  distribution 
and  replaces  Rule  lOb-7.  The  rule 
permits  underw-riters  to  follow  the 
independent  bid  for  a  security  in  the 
principal  market,  wherever  located. 
Certain  disclosure  and  recordkeeping 
requirements  are  e.xtended  to  the 
aftermarket  transactions  by  distribution 
participants.  Underwriters  frequently 
engage  in  aftermarket  activities, 
including  covering  syndicate  short 
positions  and  establishing  and  enforcing 
penalty  bids,  that  are  analogous  to 
traditional  stabilizing  under  Rule  lOb-7. 

The  Commission  believes  that  Rule 
104  generally  concerns  syndicate 
managers  because  of  their  role  as 
stabilizing  managers.  For  the  most  part, 
these  syndicate  managers  are  larger 
broker-dealers.  To  the  extent  small 
broker-dealers  engage  in  stabilizing 
activities.  Rule  104  applies  to  them  with 
the  same  force  as  large  broker-dealers. 

In  conjunction  witli  Rule  104.  the 
Commission  is  adopting  amendments  to 
Items  502(d)  and  508  of  Regulations  S- 
K  and  S-B,  and  Rule  17a-2.  These  rules 
require  revised  disclosure  and 
recordkeeping  requirements  on  certain 
post-distribution  activities  of 
underwriters.  Rule  104  and  Item  502(d) 
of  Regulations  S-K  and  S-B  require 
disclosure  of  stabilizing  activities 
through  a  new,  shorter  stabilizing 
legend  in  place  of  the  legend  that  had 
been  required.  In  addition.  Rule  104  and 
Item  508  of  Regulations  S-K  and  S-B 
expand  the  discussion  in  the  plan  of 
distribution  section  of  the  prospectus  to 
include  a  "plain  English"  discussion  of 
any  expected  stabilizing  activities  and 
other  aftermarket  activities  and  their 
potential  effects  on  the  marketplace 
with  respect  to  the  particular  securities 
offering.  Rule  17a-2  is  amended  to 
require  the  manager  of  an  underwriting 
syndicate  to  maintain  records  related  to 
syndicate  covering  transactions  and 
penalty  bids. 

The  Commission  believes  that  the 
preponderance  of  the  broker-dealers 
acting  as  distribution  participants  are 
not  small  broker-dealers,  and  that  there 
is  only  a  relatively  small  number  of 


STTiall  brokPT--clealers  tha!  act  as 
distribution  participants.  The 
Commission  believes,  however,  that  any 
effect  on  small  entities  will  be  minimal' 
because  the  additional  disclosure  in  the 
offering  materials  and  notification  to 
regulatory  authorities  is  the 
responsibility  of  the  managing 
underwriter  who  is  unlikely  to  fall 
within  the  small  entity  classification 
becau!;e  of  i:apit&l  requirements  for 
underwriting.  The  same  is  true  of  the 
additional  recordkeeping  requirements 
of  Rule  17a-2. 

D.  Rule  105 

Rule  105  recodifies  Rule  lOb-21 
governing  short  selling  in  connection 
with  a  public  offering.  To  harmonize 
Rule  105  with  the  provisions  of  Rules 
101  and  102,  the  period  of  Rule  105's 
coverage  is  shortened  to  the  five 
business  day  period  before  pricing, 
rather  than  the  time  extending  from  the 
filing  of  offering  materials  to  the  time 
when  sales  may  be  made.  Rule  105  is 
less  restrictive  than  Rule  lOb-21.  and 
appUes  equally  to  all  market 
participants. 

V'l.  Paperwork  Reduction  Act 

As  set  forth  in  the  Proposing 
Release."'  Rules  101,  102.  103.  and  104 
under  Regulation  M  and  the 
amendments  to  Rule  17a-2  and  to  items 
502(d)  and  508  of  Regulations  S-B  and 
S-K  contain  collections  of  information 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1995  ("PR.\").'''' 
Accordingly,  the  collection  of 
information  requirements  contained  in 
the  rules  and  related  amendments  were 
submitted  to  the  Office  of  Management 
and  Budget  ("0MB")  for  review  and 
were  approved  by  0MB  which  assigned 
the  following  control  numbers:  Rule 

101,  control  number  3235-0464;  Rule 

102,  control  number  3235-0467;  Rule 

103,  control  number  3235-0466:  Rule 

104,  control  number  3235-0465; 
Amendments  to  Rule  17a-2,  control 
number  3235-0201:  Amendments  to 
Items  502(d)  and  508  of  Regulation  S- 
B,  control  number  3235-0418;  and 
Amendments  to  Item  502(d)  and  508  of 
Regulation  S-K.  control  number  3235- 
0071.  The  collection  of  information 
requirements  are  in  accordance  with 
Section  3507  of  the  PRA. '-'-'  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
agency  displays  a  valid  OMB  control 
number. 


■■"61  FRal  17127 
'"♦4  U.S.C.  3501  et  seq 
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The  collections  ol  information  under 
Regulat. on  M  and  the  related 
.imcndments  art'  nect's.sar\  for  covered 
persons  to  obtain  certain  benefits  or  to 
comply  with  certain  requirements.  As 
described  in  more  detail  in  the 
Proposing  Release,  the  collections  of 
information  are  necessarv  to  provide  the 
Commission  with  information  regarding 
syndicate  covering  transactions  and 
penaltv  bids.''^-'  The  Commission  mav 
review  this  infomiation  during  periodic 
examinations  or  with  respect  to 
■nvestiga'ions.  Except  for  the 

formation  required  to  be  kept  under 
kale  104(i)  and  Rule  17a-2(c),  none  of 
the  infonnation  required  to  be  collected 
or  disclosed  for  PR,-\  purposes  will  be 
K.ept  confidential.  If  the  records  required 
to  be  kept  pursuant  to  these  rules  are 
requested  by  and  submitted  to  the 
Commission,  they  will  be  kept 
confidential  to  the  extent  permitted  by 
statutory  and  regulatorv  provisions. 

Several  comfnenters  provided 
comments  regarding  the  Commission's 
estimate  of  tiie  burdens  associated  with 
the  recordkeeping  requirement  under 
Rule  104  and  the  related  amendment  to 
Rule  17a-2.  Rule  104(i)  and  Rule  17a- 
2[c]  require  underwriters  to  keep 
records  of  svndicate  covering 
transactions  and  penaltv  bids,  in 
addition  to  the  stabilizing  information 
required  prior  to  these  amendments. 
The  N.-XSD  suggested  that  the 
Commission  review  its  estimated  time 
for  recordkeeping  for  syndicate  covering 
transactions  and  penalty  bids."'  While 
•hey  did  not  challenge  specific  burden 
estimates,  two  other  commenters  noted 
generally  that  the  change  in 
recordkeeping  requirements  will  be 
more  burdensome  than  represented  by 
the  Commission.'"^  The  Securities 
industry  Association  asserted  that  the 
amendments  would  require  system 
changes  and  retraining  for  underwriters. 
None  of  these  commenters,  however, 
provided  specific  alternatives  to  the 
Commission's  estimates. 

After  carefully  considering  these 
comments,  ind  based  upon  further 
review  of  the  disclosure,  notification, 
and  ret  ordkeeping  changes  required  by 
Rule  104(h)  and  the  amendment  to  Rule 
l~a-2(c)  the  Commission  is  retaining 
:ts  burden  fstimates  for  the 
recordkeeping  obligation  under  Rule 
104  and  the  amendment  to  Rule  17a-2. 
Thus  thp  descriptions  and  estimated 
burdens  of  the  collection  of  information 
requirements  under  Regulation  M  have 


"*See  Proposing  Release.  61  FR  af  17127-30. 

"'NASD Comment  Let'pr.  supra  nolo  Jl,  ai  p.  9. 

""Comment  letter  from  the  Securities  Industry 
Aisociaiion  (July  16.  1996),  al  p.  13;  Comment  letter 
from  J.P.  Morgan  Securities  Inc..  at  p.  4. 


not  changed,  and  are  set  forth  in  the 
Proposing  Release. '■'''' 

VII.  Statutor>'  Basis  and  Text  of  Rules 
and  Amendments 

Rules  lOb-6,  10b-6A,  lOb-7,  lOb-8, 
and  lOb-21  are  removed  pursuant  to, 
and  the  amendments  to  Rule  17a-2  are 
adopted  under,  the  Exchange  Act.  15 
U.S.C.  78a  et  seq.,  and  particularlv 
Sections  2,  3,  9(a)(6),  10(a),  10(bl,'l3(e), 
15(c).  17(a),  and  23(a).  15  U.S.C  78b. 
78c,  78i(a)(6),  78j(a),  78j(b),  78m(e), 
78o(c),  78q(a),  and  78w(a).  The 
amendments  to  hems  502(d)  and  508  of 
Regulations  S-B  and  S-K  are  adopted 
under  the  Securities  Act.  15  U.S.C.  77a 
et  seq..  particularly  Sections  6,  7,  8,  10, 
and  19(a).  15  U.S.C.  77f.  77g,  77h,  77j, 
and  77s(a);  the  Exchange  Act,  15  U.S.C. 
78a  et  seq.,  particularly  Sections  3.  4. 
10,  12,  13,  14,  15,  16,  and  23,  15  U  S.C. 
78c,  78d,  78j,  78/,  78m.  78n,  78o,  78p. 
and  78w;  and  the  Investment  Companv 
Act,  15  U.S.C.  80a-l  etseq..  particularlv 
Sections  8  and  38(a),  15  U.S.C.  8()a-8 
and  80a-37(a).  Regulation  M  is  adopted 
under  the  Securities  Act,  15  U.S.C.  77a 
et  seq..  particularlv  Sections  7,  17(a),- 
19(a),  15  U.S.C.  77g,  77q(a),  and  77s(a); 
the  Exchange  Act.  15  U.S.C.  78a  et  seq.. 
particularly  Sections  2,  3.  9(a),  10. 
llA(c),  12,  13.  14,  15(c).  15(g),  17(a), 
23(a).  and  30,  15  U.S.C.  78b,  78c,  78i(a). 
78j,  78k-l(c),  78/.  78m,  78n.  78o(c), 
78o(g),  78q(a),  78w(a),  and  78dd-l;  and 
the  Investment  Company  Act,  15  U.S.C 
80a-l  et  seq.,  particularlv  Sections  23, 
30,  and  38,  15  U.S.C.  80a-23.  80a-29. 
and  8Qa-37.  The  necessary 
nomenclature  amendments  to  Sections 
200.30-3.  230.418,  230.461,  240.1  la-1. 
240.13e-4,  240.13e-102,  and  240.14d- 
102  of  this  chapter,  reflecting  the 
removal  of  Rules  lOb-6,  10b-6A.  10b- 
7,  and  lOb-8  under  the  Exchange  Act 
and  the  adoption  of  Regulation  M,  are 
adopted  pursuant  to  the  authority  cited 
above  with  respect  to  those 
amendments. 

List  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Sunshine  Act. 

17  CFR  Part  228 

Reporting  and  recordkeeping 
requirements,  Securities,  Small 
businesses. 

17  CFB  Part  229 

Reporting  and  recordkeeping 
requirements.  Securities. 


"'SeeProposing  Release.  61  FR  at  17127-30. 


1 7  CFR  Part  230 

Reporting  and  recordkeeping 
requirements.  Securities. 

1 7  CFR  Part  240 

Broker-dealers.  Fraud,  Issuers, 
Reporting  and  recordkeeping 
requirements,  Securities. 

17  CFR  Part  242 

Broker-dealers,  Fraud,  Issuers, 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200 
continues  to  read,  in  part,  as  follows: 

Authority:  15  L'.S.C  77s.  78d-l,  78d-2, 
78w.  78//(d').  79t,  77SSS.  80a-37,  80b-ll, 
unless  otherwise  noted. 

*         *         *         «  « 

2.  Section  200.30-3  is  amended  by 
revising  paragraph  (a)(6)  to  read  as 
follows: 

§  200.30-3    Delegation  of  authority  to 
Director  of  Division  of  Market  Regulation. 

***** 

(a)  *   -   * 

(B)  Pursuant  to  Rules  10b-13{d).  14e- 
4((:),  and  15c2-n(h)  (§§  240.10b-13(d), 
240.14e-4(c),  and  240.15c2-ll(h)  of  this 
chapter),  and  Rules  101(d).  102(e), 
i04(j).  and  l()3(c)  of  Regulation  M 
(§5  242. 101(d),  242.1t)2(e),  242.104(i), 
and  242.105tc)  of  this  chapter),  to  grant 
requests  for  exemptions  from  Rules 
lOb-13.  14e-4,and  15c2-ll) 
(§4!240,lUb-13,  240.14e— 4,  and 
240.15C2-11  of  this  chapter],  and  Rules 
101.  102,  104,  and  105  of  Regulation  M 
(§^242.101,  242.102,  2J2.104,  and 
242.105  of  this  chapter). 


PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

3,  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Aufhorif}-:  It  I'.S.C;.  77p.  77f.  77g,  77h,  77j, 
77k.  77s.  77aai25).  77aa(26).  77ddd,  77eee, 
77ggg  77hhh,  77jii.  77nnn.  77sss.  78/.  78m. 
78n.  7r.o.  78w.  78//.  80a-8.  80a-29.  80a-30. 
80=i-37.  80b-ll.  unless  otherwisp  noted. 

4.  Sec  tion  228.502  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)(l]  and  paragraph  (d)(l  ){i] 
to  read  as  set  forth  below  and  bv 
removing  th^  phrase  "RULE  lOb-fiA 
UNDER  THE  SECURITIES  EXCHANGE 
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ACT  OF  1934"  from  paragraph  (d)(2) 
and  adding,  in  its  place,  tihe  phrase 
"RULE  103  OF  REGULATION  M". 

§  228.502    (Item  502)  Inside  front  and 
outside  back  cover  pages  of  prospectus. 


(d)(1)  Stabilizing  and  other 
transactions,  (i)  Include  the  following 
statement,  if  true,  subject  to  appropriate 
modification  where  circumstances 
require. 

Certain  persons  participating  in  this 
offering  may  engage  in  transactions  that 
stabilize,  maintain,  or  otherwise  affect  the 
price  of  (identify  securities),  including  (list 
types  of  transactions).  For  a  description  of 
these  activities,  see  "Plan  of  Distribution." 


5.  Section  228.508  is  amended  by 
removing  the  phrase  "§  240.10b-6A  of 
this  chapter"  from  paragraph  (i)  and 
adding,  in  its  place,  the  phrase  "Rule 
103  of  Regulation  M(§  242.103  of  this 
chapter)"  and  by  adding  paragraph  (j)  to 
read  as  follows: 

§  228.508    (Item  508)  Plan  of  distribution. 

***** 

(j)  Stabilizing  and  other  transactions. 
If  the  underwriter  or  any  selling  group 
member  intends  to  engage  in  stabilizing, 
syndicate  short  covering  transactions, 
penalty  bids,  or  any  other  transaction 
during  the  offering  that  may  stabilize, 
maintain,  or  otherwise  affect  the  offered 
security's  price,  indicate  such  intention 
and  briefly  describe  such  transaction(s). 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

6.  The  authority  citation  for  part  229 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77e.  77f.  77g.  77h.  77j. 
77k.  77s,  77aa(25),  77aa(26),  77ddd.  77eee. 
77ggg,  77hhh,  77iii.  77jjj.  77nnn.  77sss,  78c, 
78i.  78j,  787,  78m,  78n,  78o,  78w,  78y/(d),  79e. 
79n,  79t.  80a-8,  80a-29.  80a-30.  80a-37, 
80b-ll.  unless  otherwise  noted. 


7.  Section  229.502  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)(1)  and  paragraph  (d){l)(0 
to  read  as  set  forth  below  and  by 
removing  the  phrases  "§  240.10b-6A  of 
this  chapter"  and  "RULE  10b-6A 
UNDER  THE  SECURITIES  EXCHANGE 
ACT  OF  1934"  from  paragraph  (d)(2) 
and  adding,  in  their  places,  the  phrases 
"§242.103  of  this  chapter"  and  "RULE 
103  OF  REGULATION  M",  respectively. 


§229.502    (Item  502)  Inside  front  snd 
outside  back  cover  pages  of  prospectus. 

***** 

(d)(1)  Stabilizing  and  other 
transactions,  (i)  Include  the  following 
statement,  if  true,  subject  to  appropriate 
modification  where  circumstances 
require. 

Certain  persons  participating  in  this 
offering  may  engage  in  transactions  that 
stabilize,  maintain,  or  otherwise  affect  the 
price  of  (identify  securities),  including  (list 
types  of  transactions).  For  a  description  of 
these  activities,  see  "Plan  of  Distribution." 


8.  Section  229.508  is  amended  by 
removing  the  phrase  "§  240.10b-6A  of 
this  chapter"  from  paragraph  (k)  and 
adding,  in  its  place,  the  phrase  "Rule 
103  of  Regulation  M  (§  242.103  of  this 
chapter)"  and  by  adding  paragraph  (1)  to 
read  as  follows: 

§  229.508    (Item  508)  Plan  of  distribution. 


(1)  Stabilizing  and  other  transactions. 
If  the  underwTiter  or  any  selling  group 
member  intends  to  engage  in  stabilizing. 
syndicate  short  covering  transactions, 
penalty  bids,  or  any  other  transaction 
during  the  offering  that  may  stabilize, 
maintain,  or  otherwise  affect  the 
security's  price,  indicate  such  intention 
and  briefly  describe  such  transaction(s) 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

9,  The  authority  citation  for  part  230 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77b,  77f.  77g,  77h.  77j, 
77s,  77sss,  78c,  78d,  78/,  78m,  78n.  78o.  78w, 
78//(d),  79t,  80a-8,  80a-29.  80a-30.  and  80a- 
37,  unless  otherwise  noted. 


§230.418    [Amended] 

10.  Section  230.418  is  amended  by 
removing  the  phrase  "offering  at  the 
market,  as  defined  in  Rule  10b— 7  under 
the  Securities  Exchange  Act  of  1934  (17 
CFR  240.10b-7)"  from  paragraph  (a)(4) 
and  adding,  in  its  place,  the  phrase  "at- 
the-market  offering,  as  defined  in 
§242,100  of  this  chapter". 

§230.461     [Amended] 

11.  Section  230.461  is  amended  by 
removing  the  phrase  "Rules  lOb-2,  10b- 
6,  and  lOb-7  under  the  Securities 
Exchange  Act  of  1934  (§§  240.10b-6  and 
lOb-7  of  this  chapter)"  from  paragraph 
(b)(7)  and  adding,  in  its  place,  the 
phrase  "Regulation  M  (§§  242.100 
through  242.105  of  this  chapter)  " 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

12.  The  authorit)  citation  for  part  240 
is  amended  by  removing  the 
subauthorities  for  "Section  240.10b-6" 
and  "Section  240.10b-21"  and  the 
general  authority  continues  to  read  as 
follows: 

Authority;  15  U.S.C.  77c.  77d.  77g.  77j, 
77s.  77eee.  77ggg,  77nnn.  77sss.  77ttt.  78c. 
78d.  78f.  78i.  78).  78k.  78k-l .  781.  78m.  78n, 
78o,  78p.  78q.  78s,  78w,  78x.  7811(d),  79q. 
79t,  80a-20.  80a-23.  80a-29.  80a-37,  80b-3, 
80b— 1  and  80b-ll,  unless  otherwise  noted. 


§240.10a-1     [Amended] 

13.  Section  240,10a-l  is  amended  by 
removing  the  cite  '§  240  lOb-7"  from 
the  introductor\'  text  of  paragraph  (e)(5) 
and  paragraphs  (e)(6)  and  (e)(ll),  and 
adding,  in  its  place,  the  phrase 
'■§242.104  of  his  chapter"  and  by 
removing  the  phrase  "pursuant  to 
§240.10-8"  from  paragraph  (e)(10) 

§  240.1  Ob-6    [Removed  and  Reserved] 

14.  Section  240.10b-6  is  removed  and 
reserved 

§240.10b-6A    [Removed] 

15.  Section  240.10b-6A  is  removed. 

§§  240.1 0b-7and  240.1  Ob-8     [Removed  and 
Reserved] 

16.  Sections  240.10b-7  and  240.10b- 
8  are  remo\'ed  and  reser\ed. 

17.  Section  240  lOb-18  is  amended  by 
redesignating  paragraphs  (a)(3)(i) 
through  (a)(3l(vi)  as  paragraphs  {a)(3)(ii) 
through  (a)(3)(vii).  and  by  adding 
paragraph  (a)(3)(i)  and  revising 
paragraphs  (a)(5)  and  (a)(6)  to  read  as 
follows: 

§  240.10t>-l8    Purchases  of  certain  equity 
securities  by  the  Issuer  and  others. 

(aj  *    *    * 

(3)*    *    • 

(i)  Effected  during  the  restricted 
period  specified  in  §242  102  of  this 
chapter  during  a  distribution  (as  defined 
in  §  242.100  of  this  chapter)  of  such 
common  stock,  or  during  a  distnbution 
for  which  such  common  stock  is  a 
reference  security,  by  the  issuer  or  any 
of  its  affiliated  purchasers: 
•         •         •         «         • 

(5)  The  term  plan  has  the  meaning 
contained  in  §  242.100  of  this  chapter; 

(6)  The  terrfi  agent  independent  of  the 
issuer  has  the  meanmg  contained  in 
§242.100  of  this  chapter; 


§  240.1  Ob-21     [Removed  and  Reserved] 

17.  Section  240.10b-21  is  removed 
and  reserved. 
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$  240.1 1a-1    [Amended] 

18.  Section  240.1la-l  is  amended  by 
removing  the  phrase  "§  240.10b-7  (Rule 
lOb-7)"  from  paragraph  {b)(3)  and 
adding,  in  its  place,  the  phrase 

••§  242.104  of  this  chapter" 

§240.13e^    [Amendedl 

19.  Section  240. 13e—}  is  amended  bv 
removing  the  phrase  "an  issuer's  plan  as 
that  term  is  defined  in  Rule  10b-6(c)(4) 
under  the  Act  |§  240.10b-6(c)(4)r'  from 
paragraph  (h)(5)(i)  and  adding,  in  its 
place,  the  phrase  "a  plan  as  that  term  is 
defined  in  §  242.100  of  this  chapter". 

20.  Section  240.13e-102  is  amended 
by  revising  General  Instruction  III.C.  to 
Schedule  13E-4F  to  read  as  follows: 

§240.13e-102    Schedule  13E^F.  Tender 
offer  statement  pursuant  to  section  13(e)(1) 
of  the  Securities  Exchange  Act  of  1934  and 
§  240.13e-4  thereunder. 


General  Instructions 


m.  CompLiance  With  the  Exchange  Act 

»  •  •  •      •    • 

C.  The  issuer's  attention  is  directed  to 
Regulation  M  f§§  242.100  through  242.105  of 
this  chapter),  in  the  case  of  an  Issuer 
exchange  offer,  and  to  Rule  iob-13  under  the 
Exchange  Act  (§  240  lOb-1.^1.  in  the  case  of 
an  issuer  cash  tender  offer  or  issuer  exchange 
offer  [See  Exchange  Act  Release  .N'o.  29355 
(June  21.  1991)  containing  an  exemption 
from  Rule  lOb-13  ] 


21.  Section  240.14d-102  is  amended 
by  revising  General  Instruction  III.C.  to 
Schedule  14D-1F  to  read  as  tollows: 

§240.l4d-102  Schedule  14D-1F.  Tender 
offer  statement  pursuant  to  Rule  I4d-1(b) 
under  the  Securities  Exchange  Act  of  1934. 


General  Instructions 


III.  Compliance  With  the  Exchange  .\ct 
«  «  •  •  ♦ 

C^  The  bidder's  attention  is  directed  to 
Regulation  M  (§i?  242  100  throuaih  242. 105  of 
this  chapter)  in  the  case  of  an  exchange  otTer, 
and  to  Rule  lOb-13  under  the  Exchange  Act 
(^240  lOb-13)  for  any  exchange  or  cash 
tender  offer  |5ef?  Exchange  Act  Release  .\o. 
29355  dune  21.  1991 )  containing  an 
exemption  from  Rule  lOb-13.1. 
•         •  •         •         * 

22.  Section  240.17a-2  is  amended  by 
revising  paragraph  (a),  the  introductory- 
text  of  paragraph  (b).  paragraph  (b)ll). 
the  introductory  text  of  paragraph  (c). 
and  paragraphs  (c)(1)  and  (d)  to  read  as 
follows: 


§240.l7a-2  Recordkeeping  requirements 
relating  to  stabilizing  activities. 

(al  Scope  of  section.  This  section  shall 
apply  to  any  person  who  effects  any 
purchase  of  a  securitv  subject  to 
§  242.104  of  this  chapter  for  the  purpose 
of,  or  who  participates  in  a  syndicate  or 
group  that  engages  in,  "stabilizing."  as 
defined  in  §242.100  of  this  chapter,  the 
price  of  any  security;  or  effects  a 
purchase  that  is  a  "s^Tidicate  covering 
transaction."  as  defined  in  §242.100  of 
this  chapter;  or  imposes  a  "penalty  bid," 
as  defined  in  §242.100  of  this  chapter: 

(1)  With  respect  to  which  a 
registration  statement  has  been,  or  is  to 
be.  filed  pursuant  to  the  Securities  Act 
of  1933  (15  U.S.C.  77a  et  seq.)\  or 

(2)  Which  is  being,  or  is  to  be,  offered 
pursuant  to  an  exemption  from 
registration  under  Regulation  A 
(§§2.10.251  through  230.263  of  this 
chapter)  adopted  under  the  Securities 
Act  of  1933  (15  U.S.C.  77a  et  seq.]:  or 

(3)  Which  is  being,  or  is  to  be, 
otherwise  offered,  if  the  aggregate 
offering  price  of  the  securities  being 
offered  exceeds  $5,000,000. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  shall 
apply: 

(1)  The  term  manager  shall  mean  the 
person  stabilizing  or  effecting  syndicate 
covering  transactions  or  imposing  a 
penalty  bid  for  its  sole  account  or  for  the 
account  of  a  syndicate  or  group  in 
which  it  is  a  participant,  and  who,  by 
contract  or  otherwise,  deals  with  the 
issuer,  organizes  the  selling  effort, 
receives  some  benefit  from  the 
underwriting  that  is  not  shared  by  other 
underwriters,  or  represents  anv  other 
underwriters  in  such  matters  as 
maintaining  the  records  of  the 
distribution  and  arranging  for 
allotments  of  the  securities  offered. 
***** 

(c)  Records  relating  to  stabilizing. 
syndicate  covering  transactions,  and 
penalty  bids  required  to  be  maintained 
by  manager.  Any  person  subject  to  this 
section  who  acts  as  a  manager  and 
stabilizes  or  effects  syndicate  covering 
transactions  or  imposes  a  penaltv  bid 
shall: 

(1)  Promptly  record  and  maintain  the 
following  separately  retrievable 
information,  for  a  period  of  not  less  than 
three  years,  the  first  two  years  in  an 
easily  accessible  place;  Provided, 
however.  That  if  the  information  is  in  a 
record  required  to  be  made  pursuant  to 
§240.17a-3  or  §240.17a-4,  or  otherwise 
preserved,  such  information  need  not  be 
maintained  in  a  separate  file  if  the 
person  can  sort  promptly  and  retrieve 
the  information  as  if  it  had  been  kept  in 
a  separate  file  as  a  record  made 


pursuant  to,  and  preserves  the 
information  in  accordance  with  the  time 
periods  specified  in.  this  paragraph 
(c)(1); 

(i)  The  name  and  class  of  any  security 
stabilized  or  any  security  in  which 
syndicate  covering  transactions  have 
been  effected  or  a  penalty  bid  has  been 
imposed; 

(ii)  The  price,  date,  and  time  at  which 
each  stabilizing  purchase  or  syndicate 
covering  transaction  was  effected  by  the 
manager  or  by  any  participant  in  the 
syndicate  or  group,  and  whether  any 
penalties  were  assessed; 

(iii)  The  names  and  the  addresses  of 
the  members  of  the  syndicate  or  group: 

(iv)  Their  respective  commitments,  or, 
in  the  case  of  a  standby  or  contingent 
underwriting,  the  percentage 
participation  of  each  member  of  the 
syndicate  or  group  therein;  and 

(v)  The  dates  when  any  penalty  bid 
was  in  effect. 
***** 

(d)  Notification  to  manager.  Any 
person  who  has  a  participation  in  a 
syndicate  account  but  who  is  not  a 
manager  of  such  account,  and  who 
effects  one  or  more  stabilizing  purchases 
or  syndicate  covering  transactions  for  its 
sole  account  or  for  the  account  of  a 
syndicate  or  group,  shall  within  three 
business  days  following  such  purchase 
notify  the  manager  of  the  price,  date, 
and  time  at  which  such  stabilizing 
purchase  or  syndicate  covering 
transaction  was  effected,  and  shall  in 
addition  notify  the  manager  of  the  date 
and  time  when  such  stabilizing 
purchase  or  syndicate  covering 
transaction  was  terminated.  The 
manager  shall  maintain  such 
notifications  in  a  separate  file,  together 
with  the  information  required  by 
paragraph  (c)(1)  of  this  section,  for  a 
period  of  not  less  than  three  years,  the 
first  two  years  in  an  easily  accessible 
place. 

23.  Part  242  is  added  to  read  as 
follows: 

PART  242— REGULATION  M 

Sec. 

242.100  Preliminan,'  note;  definitions. 

242.101  Activities  by  distribution 
participants. 

242.102  Activities  by  issuers  and  selling 
security  holders  during  a  distribution. 

242.103  Nasdaq  passive  market  making. 

242.104  Stabilizing  and  other  activities  in 
connection  with  an  offering. 

242.105  Short  selling  in  connection  with  a 
public  offering. 

Authority:  15  U.S.C.  77g,  77q(a),  77s{a), 
78b.  78c,  78i(a),  78j,  78k-l(c),  78/,  78m,  78n. 
78o(c).  78o{g),  78q(a).  78q(h),  78w(a).  78dd- 
1,  80a-23,  80a-29.  and  80a-37. 
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§  242.100    Preliminary  note;  definitions. 

(a)  Preliminary  note:  Any  transaction 
or  series  of  transactions,  whether  or  not 
effected  pursuant  to  the  provisions  of 
Regulation  M  (§§  242.100-242.105  of 
this  chapter),  remain  subject  to  the 
antifraud  and  antimanipulation 
provisions  of  the  securities  laws, 
including,  without  limitation,  Section 
17(a)  of  the  Securities  Act  of  1933  [15 
U.S.C.  77q(a)l  and  Sections  9, 10(b),  and 
15(c)  of  the  Securities  Exchange  Act  of 
1934  [15  U.S.C.  78i,  78j(b),  and  78o(c)]. 

(b)  For  purposes  of  regulation  M  (§§ 
242.100  through  242.105  of  this  chapter) 
the  following  definitions  shall  apply: 

ADTV  means  the  worldwide  average 
daily  trading  volume  during  the  two  full 
calendar  months  immediately 
preceding,  or  any  60  consecutive 
calendar  days  ending  within  the  10 
calendar  days  preceding,  the  filing  of 
the  registration  statement;  or,  if  there  is 
no  registration  statement  or  if  the 
distribution  involves  the  sale  of 
securities  on  a  delayed  basis  pursuant  to 
§230.415  of  this  chapter,  two  full 
calendar  months  immediately 
preceding,  or  any  consecutive  60 
calendar  days  ending  within  the  10 
calendar  days  preceding,  the 
determination  of  the  offering  price. 

Affiliated  purchaser  means: 

(1)  A  person  acting,  directly  or 
indirectly,  in  concert  with  a  distribution 
participant,  issuer,  or  selling  security 
holder  in  connection  with  the 
acquisition  or  distribution  of  any 
covered  security;  or 

(2)  An  affiliate,  which  may  be  a 
separately  identifiable  department  or 
division  of  a  distribution  participant, 
issuer,  or  selling  security  holder,  that, 
directly  or  indirectly,  controls  the 
purchases  of  any  covered  security  by  a 
distribution  participant,  issuer,  or 
selling  security  holder,  whose  purchases 
are  controlled  by  any  such  person,  or 
whose  purchases  are  under  common 
control  with  any  such  person;  or 

(3)  An  affiliate,  which  may  be  a 
separately  identifiable  department  or 
division  of  a  distribution  participant, 
issuer,  or  selling  security  holder,  that 
regularly  purchases  securities  for  its 
own  account  or  for  the  account  of 
others,  or  that  recommends  or  exercises 
investment  discretion  with  respect  to 
the  purchase  or  sale  of  securities; 
Provided,  however,  That  this  paragraph 
(3)  shall  not  apply  to  such  affiliate  if  the 
following  conditions  are  satisfied: 

(i)  The  distribution  participant,  issuer, 
or  selling  security  holder: 

(A)  Maintains  and  enforces  written 
policies  and  procedures  reasonably 
designed  to  prevent  the  flow  of 
information  to  or  from  the  afiiliate  that 


might  result  in  a  violation  of  §§242.101, 
242.102,  and  242.104;  and 

(B)  Obtains  an  annual,  independent 
assessment  of  the  operation  of  such 
policies  and  procedures;  and 

(ii)  The  affiliate  has  no  officers  (or 
persons  performing  similar  functions)  or 
employees  (other  than  clerical, 
ministerial,  or  support  personnel)  in 
common  with  the  distribution 
participant,  issuer,  or  selling  security 
holder  that  direct,  effect,  or  recommend 
transactions  in  securities;  and 

(iii)  The  affiliate  does  not,  during  the 
applicable  restricted  period,  act  as  a 
market  maker  (other  than  as  a  specialist 
in  compliance  with  the  rules  of  a 
national  securities  exchange),  or  engage, 
as  a  broker  or  a  dealer,  in  solicited 
transactions  or  proprietary  trading,  in 
covered  securities. 

Agent  independent  of  the  issuer 
means  a  trustee  or  other  person  who  is 
independent  of  the  issuer.  The  agent 
shall  be  deemed  to  be  independent  of 
the  issuer  only  if: 

(1)  The  agent  is  not  an  affiliate  of  the 
issuer;  and 

(2)  Neither  the  issuer  nor  any  affiliate 
of  the  issuer  exercises  any  direct  or 
indirect  control  or  influence  over  the 
prices  or  amounts  of  the  securities  to  be 
purchased,  the  timing  of,  or  the  manner 
in  which,  the  securities  are  to  be 
purchased,  or  the  selection  of  a  broker 
or  dealer  (other  than  the  independent 
agent  itself)  through  which  purchases 
may  be  executed;  Provided,  however, 
That  the  issuer  or  its  affiliate  will  not  be 
deemed  to  have  such  control  or 
influence  solely  because  it  revises  not 
more  than  once  in  any  three-month 
period  the  basis  for  determining  the 
amount  of  its  contributions  to  a  plan  or 
the  basis  for  determining  the  frequency 
of  its  allocations  to  a  plan,  or  any 
formula  specified  in  a  plan  that 
determines  the  amount  or  timing  of 
securities  to  be  purchased  by  the  agent. 

Asset-backed  security  has  the 
meaning  contained  in  General 
Instruction  I.B.5.  to  Form  S-3  (§  239.13 
of  this  chapter). 

At-the-market  offering  means  an 
offering  of  securities  at  other  than  a 
fixed  price. 

Business  day  means  a  24  hour  period 
begiiming  at  midnight  that  includes  an 
entire  trading  session  for  the  security  in 
the  principal  market  for  the  security  to 
be  distributed. 

Completion  of  participation  in  a 
distribution.  Securities  acquired  in  the 
distribution  for  investment  by  any 
person  participating  in  a  distribution,  or 
any  affiliated  purchaser  of  such  person, 
shall  be  deemed  to  be  distributed.  A 
person  shall  be  deemed  to  have 


completed  its  participation  in  a 
distribution  as  follows: 

(1)  An  issuer  or  selling  security 
holder,  when  the  distribution  is 
completed; 

(2J  An  underwTiter.  when  such 
person's  participation  has  been 
distributed,  including  all  other 
securities  of  the  same  class  that  are 
acquired  in  connection  with  the 
distribution,  and  any  stabilization 
arrangements  and  trading  restrictions  in 
connection  with  the  distribution  have 
been  terminated;  Provided,  however. 
That  an  underwriter's  participation  will 
not  be  deemed  to  have  been  completed 
if  a  syndicate  overallotment  option  is 
exercised  in  an  amount  that  exceeds  the 
net  syndicate  short  position  at  the  time 
of  such  exercise;  and 

(3)  Any  other  person  participating  in 
the  distribution,  when  such  persorr's 
participation  has  been  distributed. 

Covered  security  means  any  security 
that  is  the  subject  of  a  distribution,  or 
any  reference  security. 

Current  exchange  rate  means  the 
current  rate  of  exchange  between  two 
currencies,  which  is  obtained  from  at 
least  one  independent  entity  that 
provides  or  disseminates  foreign 
exchange  quotations  in  the  ordinary 
course  of  its  business. 

Distribution  means  an  offering  of 
securities,  whether  or  not  subject  to 
registration  under  the  Securities  Act. 
that  is  distinguished  from  ordinary 
trading  transactions  by  the  magnitude  of 
the  offering  and  the  presence  of  special 
.selling  efforts  and  selling  methods. 

Distribution  participant  means  an 
underwriter,  prospective  underwriter, 
broker,  dealer,  or  other  person  who  has 
agreed  to  participate  or  is  participating 
in  a  distribution. 

Electronic  communications  network 
has  the  meaning  contained  in 
§  240. llAcl-l(a)(8)  of  this  chapter. 

Employee  has  the  meaning  contained 
in  Form  S-8  (§  239.16b  of  this  chapter) 
relating  to  employee  benefit  plans. 

Exchange  Act  means  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.]. 

Independent  bid  means  a  bid  by  a 
person  who  is  not  a  distribution 
participant,  issuer,  selling  security 
holder,  or  affiliated  purchaser. 

NASD  means  the  National 
Association  of  Securities  Dealers,  Inc.  or 
any  of  its  subsidiaries. 

Nasdaq  means  the  Nasdaq  svstem  as 
defined  in  §240.1lAcl-2(a)(3J  of  this 
chapter. 

Nasdaq  secunty  means  a  security  that 
is  authorized  for  quotation  on  Nasdaq, 
and  such  authorization  is  not 
suspended,  terminated,  or  prohibited. 
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.Vef  purchases  mean.s  the  amount  by 
which  a  passive  market  maker's 
purchases  exceed  its  sales. 

Offering  price  means  the  price  at 
which  the  security  is  to  be  or  is  being 
distributed. 

Passive  market  maker  means  a  market 
maker  that  effects  bids  or  purchases  in 
accordance  with  the  provisions  of 
§242.103. 

Penalty  hid  means  an  arrangement 
that  permits  the  managing  underwriter 
to  reclaim  a  selling  concession  from  a 
syndicate  member  in  connection  with 
an  offering  when  the  securities 
originally  sold  by  the  syndicate  member 
are  purchased  in  syndicate  covering 
transactions. 

Plan  means  any  bonus,  profit-sharing, 
pension,  retirement,  thrift,  savings, 
incentive,  stock  purchase,  stock  option, 
stock.ownership,  stock  appreciation, 
dividend  reinvestm.ent,  or  similar  plan; 
or  any  dividend  or  interest  reinvestment 
plan  or  employee  benefit  plan  as 
defined  in  §  230.405  of  this  chapter. 

Principal  market  means  the  single 
securities  market  with  the  largest 
aggregate  reported  trading  volume  for 
the  class  of  securities  during  the  12  full 
calendar  months  immediately  preceding 
the  filing  of  the  registration  statement; 
or.  if  there  is  no  registration  statement 
or  if  the  distribution  involves  the  sale  of 
securities  on  a  delayed  basis  pursuant  to 
§  230.415  of  this  chapter,  during  the  12 
full  calendar  months  immediately 
preceding  the  determination  of  the 
offering  price.  For  the  purpose  of 
determining  the  aggregate  trading 
volume  in  a  security,  the  trading  volume 
of  depositarv'  shares  representing  such 
security  shall  be  included,  and  shall  be 
multiplied  by  the  multiple  or  fraction  of 
the  security  represented  bv  the 
depositary  share  For  purposes  of  this 
paragraph,  depositary  share  means  a 
security,  evidenced  by  a  depositary 
receipt,  that  represents  another  security, 
or  a  multiple  or  fraction  thereof, 
deposited  with  a  depositary. 

Prospective  underv^riter  means  a 
person: 

(1)  Who  has  submitted  a  bid  to  the 
issuer  or  selling  security  holder,  and 
who  knows  or  is  reasonably  certain  that 
such  bid  will  be  accepted,  whether  or 
not  the  terms  and  conditions  of  the 
underwriting  have  been  agreed  upon;  or 

(2)  Who  has  reached,  or  is  reasonably 
certain  to  reach,  an  understanding  with 
the  issuer  or  selling  security  holder,  or 
managing  underwriter  that  such  person 
will  become  an  underwriter,  whether  or 
not  the  terms  and  conditions  of  the 
underwriting  have  been  agreed  upon. 

Puhlic  float  value  shall  be  determined 
in  the  manner  set  forth  on  the  front  page 
of  Form  10-K  {§249.310  of  this 


chapter),  even  if  the  issuer  of  such 
securities  is  not  required  to  file  Form. 
10-K,  relating  to  the  aggregate  market 
value  of  common  equity  securities  held 
by  non-affiliates  of  the  issuer. 

Reference  period  means  the  two  full 
calendar  months  immediately  preceding 
the  filing  of  the  registration  statement 
or,  if  there  is  no  registration  statement 
or  if  the  distribution  involves  the  sale  of 
securities  on  a  delayed  basis  pursuant  to 
§  230.415  of  this  chapter,  the  two  full 
calendar  months  immediately  preceding 
the  determination  of  the  offering  price. 

Reference  security  means  a  security 
into  which  a  security  that  is  the  subject 
of  a  distribution  ("subject  security") 
may  be  converted,  e.xchanged,  or 
exercised  or  which,  under  the  terms  of 
the  subject  security,  may  in  whole  or  in 
significant  part  determine  the  value  of 
the  subject  security. 

Restricted  period  means: 

(1)  For  any  security  with  an  ADTV 
value  of  $100,000  or  more  of  an  issuer 
whose  common  equity  securities  have  a 
public  float  value  of  $25  million  or 
more,  tiie  period  beginning  on  the  later 
of  one  business  day  prior  to  the 
determination  of  the  offering  price  or 
such  time  that  a  person  becomes  a 
distribution  participant,  and  ending 
upon  such  person's  completion  of 
participation  in  the  distribution;  and 

(2)  For  all  other  securities,  the  period 
beginning  on  the  later  of  five  business 
days  prior  to  the  determination  of  the 
offering  price  or  such  time  that  a  person 
becomes  a  distribution  participant,  and 
ending  upon  such  person's  completion 
of  participation  in  the  distribution. 

(3)  In  the  case  of  a  distribution 
involving  a  merger,  acquisition,  or 
exchange  offer,  the  period  beginning  on 
the  day  proxy  solicitation  or  offering 
materials  are  first  disseminated  to 
security  holders,  and  ending  upon  the 
completion  of  the  distribution. 

Securities  Act  means  the  Securities 
Act  of  1933  (15  U.S.C.  77a  et  seq.]. 

Selling  security  holder  means  any 
person  on  whose  behalf  a  distribution  is 
made,  other  than  an  issuer. 

Stabilize  or  stabilizing  means  the 
placing  of  any  bid,  or  the  effecting  of 
any  purchase,  for  the  purpose  of 
pegging,  fixing,  or  maintaining  the  price 
of  a  security. 

Syndicate  covering  transaction  means 
the  placing  of  any  bid  or  the  effecting 
of  any  purchase  on  behalf  of  the  sole 
distributor  or  the  underwriting 
syndicate  or  group  to  reduce  a  short 
position  created  in  connection  with  the 
offering. 

30%  ADTV  limitation  means  30 
percent  of  the  market  maker's  ADTV  in 
a  covered  security  during  the  reference 
period,  as  obtained  from  the  NASD. 


Underwriter  means  a  person  who  has 
agreed  with  an  issuer  or  selling  security 
holder: 

(1)  To  purchase  securities  for 
distribution;  or 

(2)  To  distribute  securities  for  or  on 
behalf  of  such  issuer  or  selling  security 
holder;  or 

(3)  To  manage  or  super\'ise  a 
distribution  of  securities  for  or  on  behalf 
of  such  issuer  or  selling  security  holder. 

§  242.101     Activities  by  distribution 
participants. 

(a)  Unlawful  Activity.  In  connection 
with  a  distribution  of  securities,  it  shall 
be  unlawful  for  a  distribution 
participant  or  an  affiliated  purchaser  of 
such  person,  directly  or  indirectly,  to 
bid  for,  purchase,  or  attempt  to  induce 
any  person  to  bid  for  or  purchase,  a 
covered  security  during  the  applicable 
restricted  period;  Provided,  however, 
That  if  a  distribution  participant  or 
affiliated  purchaser  is  the  issuer  or 
selling  security  holder  of  the  securities 
subject  to  the  distribution,  such  person 
shall  be  subject  to  the  provisions  of 
§  242.102,  rather  than  this  section. 

(bj  Excepted  Activity.  The  following 
activities  shall  not  be  prohibited  by 
paragraph  (a)  of  this  section: 

(1)  Research.  The  publication  or 
dissemination  of  any  information, 
opinion,  or  recommendation,  if  the 
conditions  of  §§  230,138  or  230.139  of 
this  chapter  are  met;  or 

(2)  Transactions  complying  with 
certain  other  sections.  Transactions 
complying  with  §§  242.103  or  242.104; 
or 

(3)  Odd-lot  transactions.  Transactions 
in  odd-lots;  or  transactions  to  offset  odd- 
lots  in  connection  with  an  odd-lot 
tender  offer  conducted  pursuant  to 
§240.13&-4(h)(5)  of  this  chapter;  or 

(4)  Exercises  of  securities.  The 
exercise  of  any  option,  warrant,  right,  or 
any  conversion  privilege  set  forth  in  the 
instrument  governing  a  security;  or 

(5)  Unsolicited  transactions. 
Unsolicited  brokerage  transactions;  or 
unsolicited  purchases  that  are  not 
effected  from  or  through  a  broker  or 
dealer,  on  a  securities  exchange,  or 
through  an  inter-dealer  quotation 
system  or  electronic  communications 
network;  or 

(6)  Basket  transactions,  (i)  Bids  or 
purchases,  in  the  ordinary  course  of 
business,  in  connection  with  a  basket  of 
20  or  more  securities  in  which  a  covered 
security  does  not  compri.se  more  than 
5%  of  the  value  of  the  basket  purchased; 
or 

(ii)  Adjustments  to  such  a  basket  in 
the  ordinary  course  of  business  as  a 
result  of  a  change  in  the  composition  of 
a  standardized  index;  or 
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(7)  De  minimis  transactions. 
Purchases  during  the  restricted  period, 
other  than  by  a  passive  market  maker, 
that  total  less  than  2%  of  the  ADTV  of 
the  security  being  purchased,  or 
unaccepted  bids;  Provided,  however, 
That  the  person  making  such  bid  or 
purchase  has  maintained  and  enforces 
written  poUcies  and  procedures 
reasonably  designed  to  achieve 
compliance  with  the  other  provisions  of 
this  section;  or 

(8)  Transactions  in  connection  with  a 
distribution.  Transactions  among 
distribution  participants  in  connection 
with  a  distribution,  and  purchases  of 
securities  from  an  issuer  or  selling 
seciuity  holder  in  connection  with  a 
distribution,  that  are  not  effected  on  a 
securities  exchange,  or  through  an  inter- 
dealer  quotation  system  or  electronic 
communications  network;  or 

(9)  Offers  to  sell  or  the  solicitation  of 
offers  to  buy.  Offers  to  sell  or  the 
solicitation  of  offers  to  buy  the 
securities  being  distributed  (including 
securities  acquired  in  stabilizing),  or 
securities  offered  as  principal  by  the 
person  making  such  offer  or  solicitation; 
or 

(10)  Transactions  in  Rule  144 A 
securities.  Transactions  in  securities 
eligible  for  resale  under 

§  230. 144A(d){3)  of  this  chapter,  or  any 
reference  security,  if  the  Rule  144A 
securities  are  offered  or  sold  in  the 
United  States  solely  to: 

(i)  Qualified  institutional  buyers,  as 
defined  in  §  230.144A(a)(l)  of  this 
chapter,  or  to  offerees  or  purchasers  that 
the  seller  and  any  person  acting  on 
behalf  of  the  seller  reasonably  believes 
are  qualified  institutional  buyers,  in 
transactions  exempt  from  registration 
under  section  4(2)  of  the  Securities  Act 
(15  U.S.C.  77d(2))  or  §§230.144A  or 
230.501  through  230.508  of  this  chapter; 
or 

(ii)  Persons  not  deemed  to  be  "U.S. 
persons"  for  purposes  of 
§§230.902(o)(2)  or  230.902(o)(7)  of  this 
chapter,  during  a  distribution  qualifying 
under  paragraph  (b)(10)(i)  of  this 
section. 

(c)  Excepted  Securities.  The 
provisions  of  this  section  shall  not 
apply  to  any  of  the  following  securities: 

(1)  Actively-traded  securities. 
Securities  that  have  an  ADTV  value  of 
at  least  $1  million  and  are  issued  by  an 
issuer  whose  common  equity  securities 
have  a  pubUc  float  value  of  at  least  $150 
million;  Provided,  however.  That  such 
securities  are  not  issued  by  the 
distribution  participant  or  an  affiliate  of 
the  distribution  participant;  or 

(2)  Investment  grade  nonconvertible 
and  asset-backed  securities. 
Nonconvertible  debt  seciuities. 


nonconvertible  preferred  seciuities,  and 
asset-backed  securities,  that  are  rated  by 
at  least  one  nationally  recognized 
statistical  rating  organization,  as  that 
term  is  used  in  §  240.15c3-l  of  this 
chapter,  in  one  of  its  generic  rating 
categories  that  signifies  investment 
grade;  or 

(3)  Exempted  securities.  "Exempted 
securities"  as  defined  in  section  3(a)(12) 
of  the  Exchange  Act  (15  U.S.C. 
78c(a)(12));  or 

(4)  Face-amount  certificates  or 
securities  issued  by  an  open-end 
management  investment  company  or 
unit  investment  trust.  Face-amount 
certificates  issued  by  a  face-amount 
certificate  company,  or  redeemable 
securities  issued  by  an  open-end 
management  investment  company  or  a 
unit  investment  trust.  Any  terms  used  in 
this  paragraph  (c)(4)  that  are  defined  in 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-l  et  seq.)' shall  have  the 
meanings  specified  in  such  Act. 

(d)  Exemptive  Authority.  Upon 
written  application  or  upon  its  own 
motion,  the  Commission  may  grant  an 
exemption  from  the  provisions  of  this 
section,  either  unconditionally  or  on 
specified  terms  and  conditions,  to  any 
transaction  or  class  of  transactions,  or  to 
any  security  or  class  of  securities. 

§  242.102    Activities  by  Issuers  and  selling 
security  holders  during  a  distribution. 

(a)  Unlawful  Activity.  In  connection 
yfiXh  a  distribution  of  securities  effected 
by  or  on  behalf  of  an  issuer  or  selling 
security  holder,  it  shall  be  unlawful  for 
such  person,  or  any  affiliated  purchaser 
of  such  person,  directly  or  indirectly,  to 
bid  for,  piut:hase,  or  attempt  to  induce 
any  person  to  bid  for  or  purchase,  a 
covered  security  during  the  applicable 
restricted  period;  Except  That  if  an 
affiliated  purchaser  is  a  distribution 
participant,  such  affiUated  purchaser 
may  comply  with  §  242.101.  rather  than 
this  section. 

(b)  Excepted  Activity.  The  following 
activities  shall  not  be  prohibited  by 
paragraph  (a)  of  this  section: 

(1)  Odd-lot  transactions.  Transactions 
in  odd-lots,  or  transactions  to  offset  odd- 
lots  in  connection  with  an  odd-lot 
tender  offer  conducted  pursuant  to 

§  240.1 3e-4(h)(5)  of  this  chanter;  or 

(2)  Transactions  by  closed-end 
investment  companies,  (i)  Transactions 
complying  with  §  270.23c-3  of  this 
chapter;  or 

(ii)  Periodic  tender  offers  of  securities, 
at  net  asset  value,  conducted  pursuant 
to  §  240. 1 3e-4  of  this  chapter  by  a 
closed-end  investment  company  that 
engages  in  a  continuous  offering  of  its 
securities  pursuant  to  §  230.415  of  this 
chapter;  Provided,  however.  That  such 


securities  are  not  traded  on  a  securities 
exchange  or  through  an  inter-dealer 
quotation  system  or  electronic 
communications  network;  or 

(3)  Redemptions  by  commodity  pools 
or  limited  partnerships.  Redemptions  by 
commodity  pools  or  limited 
partnerships,  at  a  price  based  on  net 
asset  value,  which  are  effected  in 
accordance  with  the  terms  and 
conditions  of  the  instnunents  governing 
the  securities;  Provided,  however,  That 
such  securities  are  not  traded  on  a 
securities  exchange,  or  through  an  inter- 
dealer  quotation  system  or  electronic 
communications  network;  or 

(4)  Exercises  of  securities.  The 
exercise  of  any  option,  warrant,  right,  or 
any  conversion  privilege  set  forth  in  the 
instrument  governing  a  security:  or 

(5)  Offers  to  sell  or  the  solicitation  of 
offers  to  buy.  Offers  to  sell  or  the 
sohcitation  of  offers  to  buy  the 
securities  being  distributed;  or 

(6)  Unsolicited  purchases.  Unsolicited 
purchases  that  are  not  effected  from  or 
through  a  broker  or  dealer,  on  a 
securities  exchange,  or  through  an  inter- 
dealer  quotation  system  or  electronic 
communications  network;  or 

(7)  Transactions  in  Rule  144 A 
securities.  Transactions  in  securities 
eligible  for  resale  under 

§  230.144A(d)(3)  of  this  chapter,  or  any 
reference  security,  if  the  Rule  144  \ 
securities  are  offered  or  sold  in  the 
United  States  solely  to: 

(i)  Qualified  institutional  buyers,  as 
defined  in  §  230.144A(a)(l)  of  this 
chapter,  or  to  offerees  or  purchasers  that 
the  seller  and  any  person  acting  on 
behalf  of  the  seller  reasonably  believes 
are  qualified  institutional  buyers,  in 
transactions  exempt  from  registration 
under  section  4(2)  of  the  Securities  Act 
(15  U.S.C.  77d(2))  or  §§  230.144A  or 
230.501  through  230.508  of  this  chapter; 
or 

(ii)  Persons  not  deemed  to  be  "U.S. 
persons"  for  purposes  of 
|§  230.902(o)(2)  or  230.902(o)(7)  of  this 
chapter,  dunng  a  distribution  qualif)  ing 
under  paragraph  (b)(6)(i)  of  this  section. 

(c)  Plans. — (1)  Paragraph  (a)  of  this 
section  shall  not  apply  to  distributions 
of  securities  pursuant  to  a  plan,  which 
are  made: 

(i)  Solely  to  employees  or  security 
holders  of  an  issuer  or  its  subsidiaries, 
or  to  a  trustee  or  other  person  acquinng 
such  securities  for  the  accounts  of  such 
persons;  or 

(ii)  To  persons  other  than  employees 
or  security  holders,  if  bids  for  or 
purchases  of  securities  pursuant  to  the 
plan  are  effected  solely  by  an  agent 
independent  of  the  issuer  and  the 
securities  are  from  a  source  other  than 
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the  issuer  or  an  affiliated  purchaser  of 
the  issuer. 

(2)  Bids  for  or  purchases  of  any 
security  made  or  effected  by  or  for  a 
plan  shall  be  deemed  to  be  a  purchase 
by  the  issuer  unless  the  bid  is  made,  or 
the  purchase  is  effected,  by  an  agent 
independent  of  the  issuer. 

(d)  Excepted  Securities.  The 
provisions  of  this  section  shall  not 
apply  to  any  of  the  following  securities; 

(1)  Actively-traded  reference 
securities.  Reference  securities  with  an 
ADTV  value  of  at  least  SI  million  that 
are  issued  by  an  issuer  whose  common 
equity  securities  have  a  public  float 
value  of  at  least  S150  million;  Provided, 
however.  That  such  securities  are  not 
issued  by  the  issuer,  or  any  affiliate  of 
the  issuer,  of  the  security  in 
distribution. 

(2)  Investment  grade  nonconvertible 
and  asset-hacked  securities. 
Nonconvertible  debt  securities, 
nonconvertible  preferred  securities,  and 
asset-baclced  securities,  that  are  rated  by 
dt  least  one  nationally  recognized 
statistical  rating  organization,  as  that 
term  is  used  in  §240.1 5c3- 1  of  this 
chapter,  in  one  of  its  genenc  rating 
categones  that  signifies  investment 
grade;  or 

(3)  Exempted  securities.  "Exempted 
securities"  as  defined  in  section  3(a)(12) 
of  the  Exchange  Act  (15  U.S.C. 
78c(a)(12));  or 

(4)  Face-amount  certificates  or 
securities  issued  by  an  open-end 
management  investment  company  or 
unit  mvestment  trust.  Face-amount 
certificates  issued  by  a  face-amount 
certificate  company,  or  redeemable 
securities  issued  by  an  open-end 
management  investment  company  or  a 
unit  investment  trust.  Any  terms  used  in 
this  paragraph  ld)(4)  that  are  defined  in 
t^e  Investment  Company  Act  of  1940 
115  U.S.C.  80a-l  efseg.)' shall  have  the 
meanings  specified  in  such  Act. 

(e)  Exemptive  Authority.  Upon 
written  application  or  upon  its  ovvn 
motion,  the  Commission  mav  grant  an 
exemption  from  the  provisions  of  this 
section,  either  unconditionally  or  on 
specified  terms  and  conditions,  to  any 
transaction  or  class  of  transactions,  or  to 
any  security  or  class  of  securities. 

§242.103    Nasdaq  passive  market  making. 

(a)  Scope  of  Section.  This  section 
permits  broker-dealers  to  engage  in 
market  making  transactions  in  covered 
securities  that  are  Nasdaq  securities 
without  violating  the  provisions  of 
§  242.101:  Except  That  this  section  shall 
not  apply  to  any  security  for  which  a 
stabilizing  bid  subject  to  §  242.104  is  in 
effect,  or  during  any  at-the-market 
offering  or  best  efforts  offering. 


(b)  Conditions  to  be  Met. 

(1)  General  limitations.  A  passive 
market  maker  must  effect  all 
transactions  in  the  capacity  of  a 
registered  market  maker  on  Nasdaq.  A 
passive  market  maker  shall  not  bid  for 
or  purchase  a  covered  security  at  a  price 
that  exceeds  the  highest  independent 
bid  for  the  covered  security  at  the  time 
of  the  transaction,  except  as  permitted 
by  paragraph  (b)(3)  of  this  section  or 
required  by  a  rule  promulgated  by  the 
Commission  or  the  NASD  governing  the 
handling  of  customer  orders. 

(2)  Purchase  limitation.  On  each  dav 
of  the  restricted  period,  a  passive  market 
maker's  net  purchases  shall  not  exceed 
die  greater  of  its  30%  ADTV  limitation 
or  200  shares  (together,  "purchase 
limitation");  Pro\ided.  however.  That  a 
passive  market  maker  mav  purchase  all 
of  the  securities  that  are  part  of  a  single 
order  that,  when  executed,  results  in  its 
purchase  hmitation  being  equalled  or 
exceeded.  If  a  passive  market  maker's 
net  purchases  equal  or  exceed  its 
purchase  limitation,  it  shall  withdraw 
promptly  its  quotations  from  Nasdaq.  If 
a  passive  market  maker  withdraws  its 
quotations  pursuant  to  this  paragraph,  it 
may  not  effect  any  bid  or  purchase  in 
the  covered  security  for  the  remainder 
of  that  day,  irrespective  of  anv  later 
sales  during  that  day,  unless  (jtherwise 
permitted  by  §242.101. 

(3)  Requirement  to  lower  the  bid.  If  all 
independent  bids  for  a  covered  security 
are  reduced  to  a  price  below  the  passive 
market  maker's  bid,  the  passive  market 
maker  must  lower  its  bid  promptly  to  a 
level  not  higher  than  the  then  highest 
independent  bid;  Provided,  however. 
That  a  passive  market  maker  may 
continue  to  bid  and  effect  purchases  at 
its  bid  at  a  price  exceeding  the  then 
highest  independent  bid  until  the 
passive  market  maker  purchases  an 
aggregate  amount  of  the  covered 
security  that  equals  or,  through  the 
purchase  of  all  securities  that  are  part  of 
a  single  order,  exceeds  the  lesser  of  two 
times  the  minimum  quotation  size  for 
the  security,  as  determined  by  NASD 
rules,  or  the  passive  market  maker's 
remaining  purchasing  capacity  under 
paragraph  (b)(2)  of  this  section. 

(4)  Limitation  on  displayed  size.  At  all 
times,  the  passive  market  maker's 
displayed  bid  size  may  not  exceed  the 
lesser  of  the  minimum  quotation  size  for 
the  covered  security,  or  the  passive 
market  maker's  remaining  purchasing 
capacity  under  paragraph  (b)(2)  of  this 
section;  Provided,  however.  That  a 
passive  market  maker  whose  purchasing 
capacity  at  any  time  is  between  one  and 
99  shares  may  display  a  bid  size  of  100 
shares. 


(5)  Identification  of  a  passive  market 
making  bid.  The  bid  displayed  by  a 
passive  market  maker  shall  be 
designated  as  such. 

(6)  Notification  and  reporting  to  the 
NASD  A  passive  market  maker  shall 
notify  the  NASD  in  advance  of  its 
intention  to  engage  in  passive  market 
making,  and  shall  submit  to  the  NASD 
information  regarding  passive  market 
making  purchases,  in  such  form  as  the 
NASD  shall  prescribe. 

(7)  Prospectus  disclosure.  The 
prospectus  for  any  registered  offering  in 
which  any  passive  market  maker 
intends  to  effect  transactions  in  any 
covered  security  shall  contain  the 
information  required  in  §§228.502, 
228.508,  229.502,  and  229.508  of  this 
chapter. 

(c)  Transactions  at  Prices  Resulting 
from  Unlawful  Activity.  No  transaction 
shall  be  made  at  a  price  that  the  passive 
market  maker  knows  or  has  reason  to 
know  is  the  result  of  activity  that  is 
fraudulent,  manipulative,  or  deceptive 
under  the  securities  laws,  or  any  rule  or 
regulation  thereunder. 

§  242. 1 04    Stabilizing  and  other  activities  in 
connection  with  an  offering. 

(a)  Unlawful  Activity.  It  shall  be 
unlawful  for  any  person,  directly  or 
indirectly,  to  stabilize,  to  effect  any 
syndicate  covering  transaction,  or  to 
impose  a  penalty  bid,  in  connection 
with  an  offering  of  any  security,  in 
contravention  of  the  provisions  of  this 
section.  No  stabiUzing  shall  be  effected 
at  a  price  that  the  person  stabilizing 
knows  or  has  reason  to  know  is  in 
contravention  of  this  section,  or  is  the 
result  of  activity  that  is  fraudulent, 
manipulative,  or  deceptive  under  the 
securities  laws,  or  any  rule  or  regulation 
thereunder. 

fb)  Purpose.  Stabilizing  is  prohibited 
except  for  the  purpose  of  preventing  or 
retarding  a  decline  in  the  market  price 
of  a  security. 

(c)  Priority.  To  the  extent  permitted  or 
required  by  the  market  where  stabilizing 
occurs,  any  person  stabilizing  shall 
grant  priority  to  any  independent  bid  at 
the  same  price  irrespective  of  the  size  of 
such  independent  bid  at  the  time  that  it 
is  entered. 

(d)  Control  of  Stabilizing.  No  sole 
distributor  or  syndicate  or  group 
stabilizing  the  price  of  a  security  or  any 
member  or  members  of  such  syndicate 
or  group  shall  maintain  more  than  one 
stabilizing  bid  in  any  one  market  at  the 
same  price  at  the  same  time. 

(e)  At-the-Market  Offerings. 
Stabilizing  is  prohibited  in  an  at-the- 
market  offering. 

(0  Stabilizing  Levels. — (1)  Maximum 
stabilizing  bid.  Notwithstanding  the 
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other  provisions  of  this  paragraph  (f),  no 
stabilizing  shall  be  made  at  a  price 
higher  than  the  lower  of  the  offering 
price  or  the  stabilizing  bid  for  the 
security  in  the  principal  market  (or,  if 
the  principal  market  is  closed,  the 
stabilizing  bid  in  the  principal  market  at 
its  previous  close). 

(2)  Initiating  stabilizing. — 
(i)  Initiating  stabilizing  when  the 
principal  market  is  open.  After  the 
opening  of  quotations  for  the  security  in 
the  principal  market,  stabiUzing  may  be 
initiated  in  any  market  at  a  price  no 
higher  than  the  last  independent 
transaction  price  for  the  security  in  the 
principal  market  if  the  security  has 
traded  in  the  principal  market  on  the 
day  stabihzing  is  initiated  or  on  the 
preceding  business  day  and  the  current 
asked  price  in  the  principal  market  is 
equal  to  or  greater  than  the  last 
independent  trsmsaction  price.  If  both 
conditions  of  the  preceding  sentence  are 
not  satisfied,  stabilizing  may  be  initiated 
in  any  market  after  the  opening  of 
quotations  in  the  principal  market  at  a 
price  no  higher  than  the  highest  current 
independent  bid  for  the  security  in  the 
principal  market. 

(ii)  Initiating  stabilizing  when  the 
principal  market  is  closed. 

(A)  when  the  principal  market  for  the 
security  is  closed,  but  immediately 
before  the  opening  of  quotations  for  the 
security  in  the  market  where  stabilizing 
will  be  initiated,  stabilizing  may  be 
initiated  at  a  price  no  higher  than  the 
lower  of: 

(1)  The  price  at  which  stabilizing 
could  have  been  initiated  in  the 
principal  market  for  the  security  at  its 
previous  close;  or 

(2)  The  most  recent  price  at  which  an 
independent  transaction  in  the  security 
has  been  effected  in  any  market  since 
the  close  of  the  principal  market,  if  the 
person  stabilizing  knows  or  has  reason 
to  know  of  such  transaction. 

(B)  When  the  principal  market  for  the 
seomty  is  closed,  but  after  the  opening 
of  quotations  in  the  market  where 
stabilizing  will  be  initiated,  stabiUzing 
may  be  initiated  at  a  price  no  higher 
than  the  lower  of: 

(1)  The  price  at  which  stabiUzation 
could  have  been  initiated  in  the 
principal  market  for  the  security  at  its 
previous  close;  or 

[2]  The  last  independent  transaction 
price  for  the  security  in  that  market  if 
the  seciuity  has  traded  in  that  market  on 
the  day  stabilizing  is  initiated  or  on  the 
last  preceding  business  day  and  the 
current  asked  price  in  that  market  is 
equal  to  or  greater  than  the  last 
independent  transaction  price.  If  both 
conditions  of  the  preceding  sentence  are 
not  satisfied,  under  this  paragraph 


(f)(2)(ii)(B)(2).  stabilizing  may  be 
initiated  at  a  price  no  higher  than  the 
highest  current  independent  bid  for  the 
security  in  that  market. 

(iii)  Initiating  stabilizing  when  there  is 
no  market  for  the  security  or  before  the 
offering  price  is  determined.  If  no  bona 
fide  market  for  the  security  being 
distributed  exists  at  the  time  stabihzing 
is  initiated,  no  stabilizing  shall  be 
initiated  at  a  price  in  excess  of  the 
offering  price.  If  stabiUzing  is  initiated 
before  the  offering  price  is  determined, 
then  stabilizing  may  be  continued  after 
determination  of  the  offering  price  at  the 
price  at  which  stabilizing  then  could  be 
initiated. 

(3)  Maintaining  or  carrying  over  a 
stabilizing  bid.  A  stabilizing  bid 
initiated  pursuant  to  paragraph  (f)(2)  of 
this  section,  which  has  not  been 
discontinued,  may  be  maintained,  or 
carried  over  into  another  market, 
irrespective  of  changes  in  the 
independent  bids  or  transaction  prices 
for  the  security. 

(4)  Increasing  or  reducing  a  stabilizing 
bid.  A  StabiUzing  bid  may  be  increased 
to  a  price  no  higher  than  the  highest 
current  independent  bid  for  the  security 
in  the  principal  market  if  the  principal 
market  is  open,  or,  if  the  principal 
market  is  closed,  to  a  price  no  higher 
than  the  highest  independent  bid  in  the 
principal  market  at  the  previous  close 
thereof.  A  stabiUzing  bid  may  be 
reduced,  or  carried  over  into  another 
market  at  a  reduced  price,  irrespective 
of  changes  in  the  independent  bids  or 
transaction  prices  for  Xhe  seciuity.  If 
StabiUzing  is  discontinued,  it  shall  not 
be  resumed  at  a  price  higher  than  the 
price  at  which  stabilizing  then  could  be 
initiated. 

(5)  Initiating,  maintaining,  or 
adjusting  a  stabilizing  bid  to  reflect  the 
current  exchange  rate.  If  a  stabiUzing 
bid  is  expressed  in  a  currency  other 
than  the  currency  of  the  principal 
market  for  the  security,  such  bid  may  be 
initiated,  maintained,  or  adjusted  to 
reflect  the  current  exchange  rate, 
consistent  with  the  provisions  of  this 
section.  If,  in  initiating,  maintaining,  or 
adjusting  a  stabilizing  bid  pursuant  to 
this  paragraph  (f)(5),  the  bid  would  be 
at  or  below  the  midpoint  between  two 
trading  differentials,  such  stabilizing  bid 
shaU  be  adjusted  downward  to  the 
lower  differential. 

(6)  Adjustments  to  stabilizing  bid.  If  a 
security  goes  ex-dividend,  ex-rights,  or 
ex-distribution,  the  stabiUzing  bid  shall 
be  reduced  by  an  amount  equal  to  the 
value  of  the  dividend,  right,  or 
distribution.  If,  in  reducing  a  stabiUzing 
bid  pursuant  to  this  paragraph  (0(6),  the 
bid  would  be  at  or  below  the  midpoint 
between  two  trading  differentials,  such 


stabilizing  bid  shall  be  adjusted 
downward  to  the  lower  differential. 

(7)  Stabilizing  of  components.  When 
two  or  more  securities  are  being  offered 
as  a  unit,  the  component  securities  shaU 
not  be  stabiUzed  at  prices  the  sum  of 
which  exceeds  the  then  permissible 
StabiUzing  price  for  the  unit. 

(8)  Special  prices.  Any  stabilizing 
price  that  otherwise  meets  the 
requirements  of  this  section  need  not  be 
adjusted  to  reflect  special  prices 
available  to  any  group  or  class  of 
persons  (including  employees  or 
holders  of  warrants  or  rights). 

(g)  Offerings  with  no  U.S.  StabiUzing 
Activities — 

(1)  StabiUzing  to  faciUtate  an  offering 
of  a  security  in  the  United  States  shall 
not  be  deemed  to  be  in  violation  of  this 
section  if  all  of  the  following  conditions 
are  satisfied: 

(i)  No  stabilizing  is  made  in  the 
United  States; 

(ii)  StabiUzing  outside  the  United 
States  is  made  in  a  jurisdiction  with 
statutory'  or  regulatory  provisions 
governing  stabiUzing  that  are 
comparable  to  the  provisions  of  this 
section;  and 

(iu)  No  stabilizing  is  made  at  a  price 
above  the  offering  price  in  the  United 
States,  except  as  permitted  by  paragraph 
(f)(5)  of  this  section. 

(2)  For  purposes  of  this  paragraph  (g), 
the  Commission  by  rule,  regulation,  or 
order  may  determine  whether  a  foreign 
statute  or  regulation  is  comparable  to 
this  section  considering,  among  other 
things,  whether  such  foreign  statute  or 
regulation:  specifies  appropriate 
purposes  for  which  stabilizing  is 
permitted;  provides  for  disclosiire  and 
control  of  stabilizing  activities;  places 
limitations  on  stabilizing  levels; 
requires  appropriate  recordkeeping; 
provides  other  protections  comparable 
to  the  provisions  of  this  section;  and 
whether  procedures  exist  to  enable  the 
Commission  to  obtain  information 
concerning  any  foreign  stabilizing 
transactions. 

(h)  Disclosure  and  Notification — (1) 
Any  person  displaying  or  transmitting  a 
bid  that  such  person  knows  is  for  the 
purpose  of  stabiUzing  shall  provide 
prior  notice  to  the  market  on  which 
such  StabiUzing  will  be  effected,  and 
shall  disclose  its  purpose  to  the  person 
with  whom  the  bid  is  entered. 

(2)  Any  person  effecting  a  syndicate 
covering  transaction  or  imposing  a 
penalty  bid  shall  provide  prior  notice  to 
the  self-regulatory  organization  with 
direct  authority  over  the  principal 
market  in  the  United  States  for  the 
security  for  which  the  syndicate 
covering  transaction  is  effected  or  the 
penalty  bid  is  imposed. 
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(3)  Any  person  subject  to  this  section 
who  sells  to.  or  purchases  for  the 
account  of,  any  person  any  security 
where  the  price  of  such  sec:urit\  mav  he 
or  has  been  stabilized,  shall  send  to  the 
purchaser  at  or  before  the  completKjn  of 
the  transaction,  a  prospectus,  offering 
circular,  confirmation,  or  other 
document  containing  a  statement 
similar  to  that  comprising  the  statement 
provided  for  in  Item  502(d)  of 
Regulation  S-B  (§  228, 502(d)  of  this 
chapter)  or  Item  502(d)  of  Regulation  5>- 
K  (§  229.502(d)  of  this  chapter) 

(i)  Recordkeeping  Requirements  A 
person  subject  to  this  section  shall  keep 
the  information  and  make  the 
notification  required  bv  ^240  17a-2  uf 
this  chapter. 

(j)  Excepted  Securities-  The  provibions 
of  this  section  shall  not  applv  to 

(1)  Exempted  Securities.  "Exempted 
securities."  as  defined  in  section 
3(a)(12)  of  the  Exchange  .\ct  (15  U.S.C. 
78c(a)(12));or 

(2)  Transactions  of  Rule  144A 
securities.  Transactions  in  securities 
eligible  for  resale  under 
§230.144A(d)(3)  of  this  chapter,  if  such 
securities  are  offered  or  sold  in  the 
United  States  solely  to, 

(i)  Qualified  institutional  buyers,  as 
defined  in  §  230,144A(a)(ll  of  this 


chapter,  or  to  offerees  or  purchasers  that 
the  seller  and  any  person  acting  on 
behalf  of  the  seller  reasonably  believes 
are  qualified  institutional  buyers,  in  a 
transaction  exempt  from  registration 
under  section  4(2)  of  the  Securities  Act 
(15  U.S.C.  77d(2)j  or  §§  230.144A  or 
230.501  through  230.508  of  this  chapter; 
or 

(ii)  Persons  not  deemed  to  be  "U.S. 
persons"  for  purposes  of 
§§  230.902(o)(2)  or  230.902(o)(7)  of  this 
chapter,  during  a  distribution  qualifying 
under  paragraph  (j)(l)  of  this  section. 

(k)  Exemptive  Authority.  Upon 
written  application  or  upon  its  own 
motion,  the  Commission  may  grant  an 
exemption  from  the  provisions  of  this 
section,  either  unconditionally  or  on 
specified  terms  and  conditions,  to  anv 
transaction  or  class  of  transactions,  or  to 
any  security  or  class  of  securities. 

§242.105    Short  selling  in  connection  with 
a  public  offering. 

(aj  Vnlawiul  Activity.  In  connection 
with  an  offering  of  securities  for  cash 
pursuant  to  a  registration  statement  or  a 
notification  on  Form  1-A  (§  239  90  of 
this  chapter)  filed  under  the  Securities 
Act,  it  shall  be  unlawful  for  anv  person 
to  cover  a  short  sale  with  offered 
securities  purchased  from  an 
underwriter  or  broker  or  dealer 


participating  in  the  offering,  if  such 
short  sale  occurred  during  the  shorter 
of: 

(1)  The  period  beginning  five  business 
days  before  the  pricing  of  the  offered 
securities  and  ending  with  such  pricing; 
or 

(2)  The  period  beginning  with  the 
initial  filing  of  such  registration 
statement  or  notification  on  Form  1-A 
and  ending  with  the  pricing. 

(b)  Excepted  Offerings.  This  section 
shall  not  apply  to  offerings  filed  under 
§  230.415  of  this  chapter  or  to  offerings 
that  are  not  conducted  on  a  firm 
commitment  basis. 

(c)  Exemptive  Authority.  Upon 
wTitten  applicaUon  or  upon  its  own 
motion,  the  Commission  may  grant  an 
exemption  from  the  provisions  of  this 
section,  either  unconditionally  or  on 
specified  terms  and  conditions,  to  anv 
transaction  or  class  of  transactions,  or  to 
any  security  or  class  of  securities.  By  the 
Commission. 

lonathan  G.  Katz, 

Secretary 

Dated-  December  20.  1996 
By:  Margaret  H.  McFarland, 

Deputy  Spcretarw 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  589 
[Docket  No.  96N-01 35] 
RIN0910-AA91 

Sut>stances  Prohibited  From  Use  In 
Animal  Food  or  Feed;  Animal  Proteins 
Prohibited  in  Ruminant  Feed 

AGENCY;  Food  and  Drug  Administration, 

HHS. 

ACTKDN:  Proposed  rule. 

SUMMARY:  The  Food  and  Dni^ 
Administration  (FD.'\)  is  proposing  to 
amend  the  regulations  to  provide  that 
animal  protein  derived  trom  ruminant 
and  mink  tissues  is  not  generally 
recognized  as  safe  (GR.AS)  for  use  in 
ruminant  feed,  and  is  a  food  additive 
subject  to  certain  provisions  of  thf 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  The  proposed  regulations 
would  establish  a  flexible  system  of 
controls,  designed  to  ensure  that 
ruminant  feed  does  not  contain  animal 
protein  derived  from  ruminant  and 
mink  tissues  in  a  manner  that 
encourages  innovation.  FD.^  is  also 
coiisidering  alternatives  to  this 
proposed  ruminant-to-ruminant 
prohibition,  and  is  requesting  comment 
on  the  relative  merits  and  disadvantages 
of  the  alternatives.  FDA  :s  proposing 
this  action  because  the  feeding  to 
ruminants  of  protein  derived  from 
potentially  transmissible  spongiform 
encephalopathy  (TSE)-infective  tissues 
may  cause  TSE  in  animals.  TSE's  are 
progressively  degenerative  central 
nervous  system  (CNS)  diseases  of  man 
and  animal  that  are  fatal.  Epidemiologic 
evidence  gathered  in  the  United 
Kingdom  (U.K.)  suggests  an  association 
between  an  outbreak  of  a  ruminant  TSE, 
specifically  bovine  spongiform 
encephalopathy  (BSE)  and  the  feeding 
to  cattle  of  protein  derived  from  sheep 
infected  with  scrapie,  another  TSE. 
Also,  scientists  have  postulated  that 
there  is  an  epidemiologic  association 
between  BSE  and  a  form  of  human  TSE, 
new  variant  Creutzfeldt-Jakob  disease 
(nv-CJD)  reported  recently  in  England, 
BSE  has  not  been  diagnosed  in  the 
United  States.  However,  this  proposed 
rule  is  intended  to  prevent  the 
establishment  and  amplification  of  BSE 
in  cattle  in  the  United  States,  and 
thereby  minimize  any  risk  which  might 
be  faced  by  animals  and  humans. 
DATES:  Written  comments  by  February 
18,  1997.  FDA  proposes  that  any  final 
rule  that  may  issue  based  on  this 


proposal  become  effective  60  days  after 
the  date  of  its  publication  in  the  Federal 
Register. 

Submit  written  comments  on  the 
collection  of  information  requirements 
by  February  18,  1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Manage.ment  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr  , 
rm   1-23,  Rockville,  MD  208,57.  Submit 
written  comments  on  the  information 
collection  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  New  Executive  Office  Bldg.,  725 
17th  St.  NW..  rm.  10235.  Washington, 
DC  20503,  .^TTN:  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  Scientific  and  Industry 
Issues: 
George  A.  (Bert)  Mitchell,  Center  for 
Veterinary'  Medicine  (HFV-1),  Food 
and  Drug  Administration.  7500 
Standish  PI.,  Rockville,  MD  20855, 
301-594-1761. 
Regarding  Procedural  and  Regulatory 
Issues: 
Richard  E.  Geyer.  Center  for 
Veterinary  Medicine  (HFV-201), 
Food  and  Drug  Administration, 
7500  Standish  PI.,  Rockville,  MD 
20855,301-594-1761. 
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I.  Summary 

A.  Introduction 

In  the  Federal  Register  of  May  14, 
1996  (61  FR  24253),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  that  solicited  information  and 
public  comment  on  the  issue  of  using 
protein  derived  from  ruminants  (cattle, 
sheep,  goats,  deer,  and  elk)  in  ruminant 
feed.  The  agency  requested  information 
and  comment  on  a  number  of  issues 
because  it  was  assessing  whether  to 
prohibit  the  use  of  ruminant  protein  in 
ruminant  feed  BSE  has  not  been 
identified  in  the  United  States.  The 
agency  issued  an  ANPRM  because  of  its 
concern  about  the  possible  adverse 
effect  on  animal  and  human  health  il 
TSE's  were  to  be  spread  through  animal 
feed.  After  reviewing  the  ANPRM 
comments  and  other  sources  of 
information,  the  agencv  is  propo.sing  to 
prohibit  the  use  of  ruminant  and  mink 
animal  tissue  in  the  feed  of  ruminants. 
Because  TSE  has  been  found  in  U.S. 
mink,  the  agency  is  also  including  mink 
tissue  in  the  proposed  prohibition.  The 
agency  is  also  considering  alternatives 
to  the  proposed  ruminant-to-ruminant 
prohibition,  including  the  alternative  of 
taking  no  action. 

n  CHAS  Status  of  Ruminant  and  Mmk 
Tissues 

The  agency  is  proposing  to  declare 
that  protein  derived  from  tissue  from 
ruminant  animals  and  mink  is  not 
(iRAS,  by  qualified  experts,  for  use  in 
ruminant  feed  and  is  therefore  a  "food 
additive"  under  the  law  .As  a  result, 
because  neither  a  food  additive 
regulation  nor  an  exemption  is  in  effect 
for  ruminant  and  mink  tissues  intended 
for  feeding  to  ruminants,  such  tissues 
would  he  deemed  adulterated.  Milk  and 
gelatin  proteins  derived  from  ruminants, 
and  blood  from  cattle  are  exempt  from 
the  proposed  prohibition.  The  proposed 
rule  does  not  apply  to  any  nonprotein 
animal  tissues  such  as  tallow  or  other 
fats. 

Expert  opinion  that  the  tissues  are 
GR.AS  would  need  to  be  supported  bv 
scientific  literature,  and  other  sources  of 
data  and  information,  establishing  that 
there  is  a  reasonable  certainty  that  the 
material  is  not  harmful  under  the 
intended  conditions  of  use.  Expert 
opinion  would  need  to  address  topics 
such  as  whether  it  is  reasonably  certain 
that  BSE  does  not,  or  will  not.  occur  in 
the  United  States:  whether  it  is 


reasonably  certain  that  the  BSE  agent 
will  not  be  transmitted  through  animal 
feed,  i.e.,  that  the  processed  tissues  are 
not  infected  by  the  agent,  are 
deactivated  b\  the  rendering  process  or 
are  not  transmitted  orallv:  and  whether 
it  is  reasonably  certain  that  the  agent 
will  not  be  transmitted  to  humans 
through  consumption  of  ruminant 
products,  "General  recognition"  canno! 
be  based  on  an  absence  of  studies  that 
demonstrate  that  a  substance  is  unsafe: 
there  must  be  studies  to  establish  that 
the  substance  is  safe.  .Also,  the  burden 
ot  establishing  that  substance  is  GR.-\S 
is  on  the  proponent  of  the  substance. 
See  U.S.  V.  An  Article  of  Food  *  '  *  Co 
Co  Rico,  752  ¥  2d  11  (l.stCir.  1985). 

Although  the  ANPRM  did  not 
spoiif'ically  ask  for  opinion  on  the 
GR.AS  issue,  a  number  of  comments 
from  scientific  organizations  and 
indi\'idual  scientists  slronglv  suggest 
that  the  (  omments  would  support  the 
view  that  ruminant  and  mink  tissue  is 
not  c;R.AS  when  fed  to  ruminants.  Some 
of  these  comments  submitted  data  and 
information  that  would  support  such 
opinions.  Only  a  lew  comments 
included  statements  by  scientists,  or 
scientific  organizations,  to  the  contrary. 
Similarly,  the  opinions  stated  by 
scientists  who  spoke  during  a  1996 
symposium  on  TSE's  would,  in  general, 
support  the  "nonGRAS"  position.  The 
symposium.  "Tissue  Distribution, 
Inactivation  and  Transmission  of 
Transmissible  Spongiform 
Encephalopathies,"  was  cosponsored  by 
FDA  and  USDA.  and  was  held  in 
Riverdale,  MD.  on  May  13  and  14,  1996. 

niA  has  searched  for  but  has  not 
found  sufficient  literature  or  other 
sources  of  data  and  information  that 
vvijuld.  on  balaiK:e.  support  expert 
opinion  that  ruminant  and  mink  protein 
is  GRAS  as  a  ruminant  feed  additive. 
Previous  comments  on  the  agency's 
proposal  to  prohibit  the  feeding  of 
specified  sheep  and  goat  offal  (59  FR 
445H4,  August  29,  1994)  did  not  include 
either  written  GRAS  opinions  from 
qualified  experts,  or  data  and 
information  that  would  support  such 
opinions.  The  relevant  data  and 
information,  and  lack  thereof,  are 
discussed  more  fully  in  this  section,  and 
in  section  II,  of  this  document.  See 
Section  III. A.,  ot  this  document,  for  a 
further  explanation  of  "GRAS"  and 
"food  additive.' 

C  The  "No  Action"  .■\lternnrive 

Even  when,  as  in  this  case.  P'DA  has 
taken  steps  leading  to  a  tentative 
determination  that  a  substance  added  to 
food  is  not  GRAS.  the  agen.  \  is  not 
required  to  issue  a  proposal  declaring 
that  the  substance  is  not  GR.\S  and  is 


a  food  additive  subject  to  section  409  of 
the  act.  Section  570.38  provides  that  the 
agency  may  take  such  an  action.  The 
agency  considered  the  possibilit\  of  not 
issuing  a  proposal  with  regard  to  the 
feeding  of  ruminant  and  mink  tissues  to 
ruminants. 

The  fact  that  the  data  ^nd  information 
do  not  document  an  imm^-diate  threat  to 
the  U.S.  public;  health  'Supports  this  "no 
action"  alternative.  Moreover,  certain  of 
the  available  data  and  mformation  can 
be  used  to  support  the  \  lew  that  the 
threat,  if  any,  is  minimal 

The  evidence  suggesting  that  there  is 
no  immediate  threat  is  summarized  as 
follows.  First.  BSE  has  not  been 
detected  in  cattle  in  the  United  States 
despite  an  extensive  sur\eillance  effort 
that  has  been  in  place  for  several  vears. 
Restrictions  on  the  importation  of  cattle, 
cattle  products  and  feed  ingredients 
fiom  BSE-affected  co\mtries  are  in  place 
to  minimize  the  possibility  of  BSE 
entering  into  the  United  States. 
Surveillance,  training  of  veterinary 
practitioners  and  diagnosticians,  and 
other  efforts  are  in  place  to  detect  any 
occurrence  of  BSE  quicklv,  and  to 
minimize  its  spread  among  the  cattle 
population.  No  empirical  scientific 
evidence  is  availabl*^  to  establish  that 
BSE  will  occur  from  any  of  the  possible 
sources,  such  as  transmission  from 
another  U.S.  species  in  which  TSE's 
have  been  diagnosed:  spontaneous 
occurrence  in  cattle:  or  importation  of 
live  animals  or  animal  feed  products 
carrying  the  BSE  agent.  For  example, 
transmission  between  anv  two  species  is 
difficult  to  predict,  based  on  available 
data,  because  of  variability  in  species 
barriers  (Ref  1). 

Second,  even  if  BSE  did  develop  in 
the  United  States  there  is  no  conclusive 
scientific  evidence  that  the  disease 
would  be  spread  through  animal  feed, 
the  product  that  provides  FDA's 
jurisdictional  nexis.  .Although  there  is 
strong  epidemiological  evidence  that  the 
feeding  of  processed  tissue  from  sheep 
containing  scrapie  to  cattle  caused  the 
widespread  BSE  infections  in  the 
Uruted  Kingdom,  many  experts  believe 
that  the  chances  thai  the  United  States 
will  have  a  BSE  outbreak,  similar  to  the 
epidemic  that  took  place  in  the  United 
Kingdom,  are  low.  For  example,  most  of 
the  industry  practices  and  other 
conditions  believed  to  have  been 
associated  with  the  BSE  epidemic  in  the^ 
United  Kingdom  do  not  exist  in  the 
L'nited  States  Further,  the  UK, 
epidemiological  evidence  of  transfer 
from  sheep  to  cattle  has  not  been 
ronfirnied  by  direct  sc  ientific  data  This 
has  caused  some  to  question  the 
assumption  that  the  BSE  originated  from 
Sf:rapie  (Ref  1),  Further,  some 
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experimental  information  suggests  that 
the  TSE's  in  general  are  not  readily 
transferred  by  the  oral  route. 
Experimentally,  the  oral  route  has  been 
suggested  to  be  the  least  efficient  means 
of  transmission  for  TSE's  (Ref.  1). 

Third,  the  postulated  connection 
between  BSE  and  CJD  has  not  been 
definitively  established  Scientists  have 
theorized  an  associa'ion  between  BSE 
and  the  recent  appearance  of  nv-CJD  in 
the  United  Kingdom.  While  the 
epidemiological  association,  both  in 
time  and  geography,  of  these  two 
diseases  in  the  United  Kingdom 
provides  suggestive  evidence  of  an 
association  between  the  two,  the 
available  evidence  does  not  establish 
causation.  Although  the  BSE  agent  has 
been  transmitted  to  laborator\-  animals, 
the  species  barrier  between  cattle  and 
humans  may  be  higher  than  between 
cattle  and  mice  {Ref.  1),  Epidemiological 
evidence  linking  BSE  with  classical  CID 
is  even  less  supportive.  Although  CID 
occurs  in  the  United  States.  nv-CfD  has 
not  been  reported  in  this  country. 

The  FDA's  conclusion  that  there  is  no 
immediate  threat  to  the  public  health  in 
the  United  States  is  supported  bv  a 
statement  from  the  World  Health 
Organization  (WHO)  that  the  "risk,  if 
any,  of  exposure  to  the  BSE  agent  in 
countries  other  than  the  U.K.  is 
considered  lower  than  in  the  U.K."  (Ref. 
2).  A  number  of  comments  to  the 
ANPRM  made  a  similar  assertion, 
urging  that  FDA's  regulatory  decision  be 
made  on  the  basis  of  scientific 
information  and  contending  that  the 
available  information  did  not  support 
the  contemplated  action 

D.  The  Basis  for  the  Agency's  Proposed 
Action 

1.  General  Discussion 

Even  though  there  is  no  immediate 
threat  to  the  U.S.  public  health  and 
some  information  that  indicates  that  a 
threat,  if  any,  is  minimal,  after  careful 
consideration  the  agency  has  tentativelv 
concluded  that  regulatorv'  action  is 
necessary  to  protect  animal  and  human 
health.  The  agency  has  reached  that 
tentative  conclusion  because  there  is  a 
growing  body  of  data  and  information 
that  affirmatively  raises  pubhc  health 
concerns. 

The  data  and  information  raise 
concern  that  BSE  could  occur  in  cattle 
in  the  United  States:  and  that  if  BSE 
does  appear  in  this  country,  the 
causative  agent  could  be  transmitted 
and  amplified  through  the  feeding  of 
processed  ruminant  protein  to  cattle, 
and  could  result  in  an  epidemic.  The 
agency  believes  that  the  high  cost,  in 
animal  and  human  lives  and  economics. 


that  could  result  if  this  scenario  should 
occur,  justifies  the  preventive  measure 
reflected  by  the  proposed  regulation. 
Although  the  agency  expects  some 
continued  voluntan,'  reduction  in  the 
feeding  of  ruminant  and  mink  tissues  to 
ruminants,  the  reduction  is  not  expected 
to  be  extensive  enough  to  obviate  the 
need  for  mandatory-preventive 
measures. 

Statements  from  several  prominent 
public  and  animal  health  organizations 
support  this  proposal  to  regulate  the 
feeding  of  ruminant  tissues  to  ruminant 
animals.  For  example,  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
has  urged  the  agency  to  adopt  a 
ruminant-to-ruminant  feed  prohibition 
(Ref.  3),  and  USDA  has  recommended 
the  same  action.  Although  WHO 
considers  the  risk  in  countries  such  as 
the  United  States  to  be  minimal,  that 
organization  has  nevertheless  called  on 
all  countries  to  prohibit  the  use  of 
ruminant  tissues  in  ruminant  feed  (Ref. 
2). 

A  number  of  comments  to  the 
ANFRM,  including  comments  by  several 
consumer  groups,  supported  regulatory 
action  by  FDA.  The  Pharmaceutical 
Research  and  Manufacturers  of  America 
urged  FDA  to  take  all  necessary  steps  to 
prevent  an  outbreak  of  BSE,  and  to 
prevent  the  potential  spread  of  BSE 
should  a  case  occur  in  the  United  States. 
One  pharmaceutical  firm  emphasized 
the  importance  of  acknowledging  public 
perception,  stating  that  a  ruminanf-to- 
ruminant  prohibition  would 
"significantly  decrease  the  concern 
regarding  this  perceived  risk."  Another 
pharmaceutical  firm  characterized  the 
risk  as  "small  but  real."  A  group  of 
livestock  producers,  veterinary 
associations  and  scientific  organizations 
cited  the  WHO  recommendations  to 
support  their  call  for  a  voluntary 
ruminant-to-ruminant  prohibition.  The 
group  stated  that  such  a  prohibition 
would  "eliminate  any  risk,  no  matter 
how  remote  (and  would]  totally  prevent 
BSE  from  ever  occurring  in  the  United 
States." 

The  agency  is  concerned  about  the 
public  health  issues  raised  but  not 
resolved  by  the  available  scientific 
information.  The  fact  that  the  causative 
agent  or  agents  for  TSE's  have  not  been 
clearly  identified,  and  their 
transmissibiiity  has  not  been  fully 
characterized,  adds  to  the  concern. 
However,  certain  information  that  is 
well  documented  supports  the  agency's 
decision  as  well.  TSE's  are  100-percent 
fatal  diseases  that  have  been  diagnosed 
in  humans  and  a  number  of  animal 
species.  The  diseases  are  progressively 
degenerative  CNS  diseases  that  are 
characterized  by  a  relatively  short 


clinical  course  of  neurological  signs. 
TSE's  have  a  prolonged  incubation 
period,  i.e.,  2  to  8  years  in  animals,  and 
scientific  evidence  supports  the  view 
that  TSE's  can  be  transmitted  in  the 
preclinical  stage.  There  is  no  practical 
method  to  detect  the  presence  of  TSE's 
during  the  preclinical  stage, 

2.  Analysis  of  Risk  Factors 

This  section  describes  the  evidence 
that  supports  the  agency's  tentative 
conclusion.  The  evidence  relates  to  the 
risks  that  BSE  could  occur  in  cattle  in 
the  United  States:  that  the  BSE  agent  or 
other  TSE  agents  could  be  amplified  in 
the  cattle  population  by  the  feeding  of 
ruminant  and  mink  tissues  to  cattle:  and 
that  the  agent  could  potentially  be 
transmitted  to  humans. 

a.  The  risk  of  BSE  occurring  in  the 
United  States.  BSE  has  not  been 
diagnosed  in  the  United  States.  FDA 
does  not  have  evidence  to  support  the 
theory  that  BSE  already  exists, 
undiagnosed,  in  this  country.  However, 
the  agency  does  find  plausible  the 
arguments  of  the  theory  that  BSE  could 
develop  in  the  United  States  from  three 
possible  sources:  Transmission  of  TSE's 
from  other  susceptible  species, 
spontaneous  occurrence,  and 
importation  in  live  animals  or  animal 
products. 

The  evidence  concerning 
transmission  from  other  species  is 
summarized  as  follows.  TSE's  other 
than  BSE  have  been  diagnosed  in 
animals  in  the  United  States.  These 
include  scrapie  in  sheep  and  goats, 
transmissible  mink  encephalopathy 
(TME),  and  chronic  wasting  disease 
(CWD)  in  deer  and  elk.  Feline 
spongiform  encephalopathy  (FSE)  has 
been  diagnosed  in  cats  in  other 
countries.  In  general,  the  TSE's  have 
been  shown  to  be  naturally 
transmissible  within  species  and  are 
believed  by  some  scientists  to  be 
naturally  transmissible  (as  distinguished 
from  experimentally  transmissible),  at 
least  to  a  limited  extent,  between 
species.  Consumption  of  meat  and  bone 
meal  (the  predominant  animal  tissue- 
containing  product  fed  to  animals) 
which  was  produced  under  conditions 
similar  to  the  meat  and  bone  meal 
which  was  implicated  in  the  U.K.  BSE 
epidemic,  as  well  as  the  feeding  of  raw 
bovine  tissue,  also  appeared  to  cause 
TSE  in  exotic  cats  and  various  zoo 
animals.  This  implies  that  the  species 
barrier  for  BSE  may  be 
uncharacteristically  low.  (See  e.g..  Refs. 
3  and  4).  In  addition  to  the 
epidemiological  evidence  relating  to 
TSE  transmission  from  sheep  to  cattle  in 
the  United  Kingdom,  there  is  limited 
experimental  evidence  of  transmission 
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of  the  BSE  agent  from  cattle  to  sheep. 
Many  laboratory  animal  species  have 
also  been  experimentally  infected 
following  the  administration  of  tissues 
from  animals  with  TSE  disease. 

There  is  some  evidence  to  support  the 
theory  that  BSE  can  "occur 
spontaneously  in  cattle.  The  leading 
theory  as  to  the  causative  agent,  e.g., 
infectious  protein  or  prion,  inherentlv 
suggests  that  the  BSE  could  occur 
spontaneously.  Additional  support 
arises  from  the  fact  that  85  percent  of 
CJD  cases  are  sporadic,  and  have  no 
familial  or  identifiable  link  as  to  their 
cause.  Recent  surveillance  information 
from  Northern  Ireland  and  Switzerland 
also  supports  the  spontaneous  theory.  In 
these  countries,  BSE  has  occurred  in 
cases  in  which  no  exposure  to  rendered 
protein  can  be  found,  and  there  is  no 
evidence  of  BSE  in  the  parental  stock  or 
herd  mates  of  affected  animals  (Ref.  .5),    • 

As  described  more  fullv  in  section 
II.F.l.b.  of  this  document".  USDA-APHIS 
has  implemented  import  restrictions  on 
live  animals  and  animal  products  from 
BSE-affected  countries.  As  a  result  of 
the  restrictions,  the  potential  risk  of  BSE 
occurring  in  this  country  as  a  result  of 
exposure  from  imported  cattle  and 
imported  animal  protein  products 
appears  to  be  small  (Ref.  6).  However, 
the  risk  from  foreign  sources  of  BSE 
introduction  into  the  United  States 
cannot  be  dismissed  entirely  because 
the  USDA  import  restrictions  are 
unlikely  to  be  100  percent  effective  even 
though  no  cases  of  BSE  have  been 
diagnosed  to  date  in  the  United  States. 
The  USDA  regulations  are  intended  to 
reduce  or  control  risk,  not  completely 
eliminate  it.  See  e.g..  .56  FR  fil^Hfifi, 
December  fi.  1991. 

b.  The  risk  of  amplification  in  the 
rattle  population.  Research  has  shown 
that  various  animal  tissues  can  transmit 
BSE  infet.tivity.  There  is  also  e\idence 
supporting  the  view  that  the  agent  could 
be  transmitted  orally  (e.g.,  through 
animal  feed).  Although  some 
experimental  e\idence  suggests  that  the 
TSE's  in  general  are  more  readily 
transmitted  by  means  other  that  the  oral 
route,  research  also  suggests  that  the 
BSE  agent  is  more  susceptible  to  oral 
transmission.  In  most  cases  (e.g.,  the 
U.K.  epidemic)  the  natural  route  of 
exposure  to  TSE's  including  BSE  is 
suspected  to  be  oral.  This  belief  is 
supported  bv  the  dramatic:  decline  in 
BSE  cases  in  the  United  Kingdom 
following  implementation  of  the 
ruminant -to-ruminant  feedin- 
prohibition   In  the  United  Kingdom, 
where  more  than  1  BO. 000  cases  oi  BSE 
have  been  diagnosed,  a  1988  ban  on  the 
feeding  of  ruminant-derived  protein 
supplements  to  other  ruminants  was 


associated  with  a  steady  decrease  in  the 
disease  incidence  starting  in  1993.  The 
5-year  period  between  the  initiation  of 
the  ruminant-to-ruminant  ban  and  the 
decline  in  the  incidence  of  BSE  is 
consistent  with  the  known  incubation 
period  in  cattle  of  2  to  8  years.  Further, 
preliminary  experimental  data  show 
that  the  BSE  agent  can  be  transmitted 
orally  to  cattle  through  feeding  of 
material  from  an  infected  cow  (Ref  3). 
Thus,  there  is  a  chance  that  BSE  could 
be  spread  in  animal  feed  if  it  developed 
in  the  U.S.  cattle  population,  whether 
spontaneously,  from  another  species  or 
by  some  other  means. 

The  greatest  risk  factor  for  cattle  mav 
not  be  the  single  occurrence  of  a  BSE 
case.  Instead,  the  greatest  risk  mav  arise 
from  the  potential,  given  the  prolonged 
incubation  period,  for  unrecognized 
amplification  oi  BSE  in  the  cattle 
population,  resulting  in  a  potential  for 
greater  animal  exposure.  The  possibilitv 
of  risk  from  recycling  ruminant  tissues 
IS  enhanced  by  the  fact  that  current 
rendering  methods  have  not  been 
shown,  and  are  not  expected,  to 
completely  deactivate  the  BSE  agent, 
and  that  practical  tests  are  not  available 
for  detecting  either  the  BSE  agent  in 
rendered  material  or  the  presence  of 
ruminant  material  in  feed. 

The  preliminan,-  experimental  cow-to- 
cow  TSE  transmission  data  previously 
described  occurred  with  as  little  as  a 
single  dose  (one-time  exposure)  of  1 
gram  of  brain  material  from  the  infected 
cow.  indicating  a  low  transmitting  dose. 
This  means,  among  other  things,  that 
FDA  cannot  determine  the  level  of  feed 
ingredients  from  animals  tissues,  if  anv, 
that  is  considered  safe  .n  ruminants. 

c.  The  risk  of  transmission  of  humans. 
Finally,  there  exists  the  theoretical 
possibility  of  the  transmission  of  a  TSE 
in  animals,  such  as  BSE.  to  humans. 
CDC  agrees  that  the  link  between  BSE, 
and  TSE's  in  humans,  has  not  been  fully 
demonstrated.  Some  of  the  ANPRM 
comments  agreed.  For  example,  one 
pharmaceutical  firm  stated  that  the 
evidence  is  not  entirely  conclusive. 
Nevertheless,  a  body  of  epidemiological 
and  experimental  evidence  is 
developing  to  support  the  postulated 
association  between  BSE  and  nv-C[D 
This  and  other  scientific  evidence 
developed  more  fully  in  section  II  leads 
the  agency  to  propose  for  comment  the 
prudent  risk  reduction  regulatory  action 
that  is  incorporated  in  the  proposed 
rule. 

E.  Enforcement  Provisions 

The  agency  is  i.ssuing  this  proposed 
rule  within  the  context  of 
comprehensive  government-wide  efforts 
to  minimize  the  risks  previously 


described,  and  within  the  statutorv 
authorit\  provided  to  the  agencv  the 
proposed  rule  has  two  major 
components.  First,  the  agency  proposes 
to  prohibit  feeding  animal  materials 
derived  from  ruminant  and  mink  tissues 
to  ruminants,  in  the  absence  of  a  food 
additive  regulation  or  investigational 
exemption.  Thus,  the  prohibition  would 
ensure  that  tissues  which  could 
contribute  to  a  TSE  epidemic  bv 
spreading  the  causative  agent  rapidiv 
would  not  be  allowed  in  ruminant  feed. 

The  second  component  of  the  rule 
provides  for  a  system  of  controls  to 
ensure  that  the  proposed  nile  would 
achieve  its  intended  purpose.  These 
provisions  are  necessary  because 
limited  controls  are  in  place,  or 
available,  to  prevent  the  spread  of  BSE 
through  animal  feed  in  the  United 
States,  should  BSE  occur.  The  proposed 
regulation  places  two  general 
requirements  on  persons  that 
manufacture,  blend,  process  and 
distribute  animal  protein  products,  and 
feeds  made  from  such  products  Tne 
first  requirement  is  to  place  cautionary 
labeling  on  the  protein  and  feed 
products.  The  second  is  to  provide  FDA 
with  access  to  sales  and  purchase 
invoices,  for  compliance  purposes. 

Firms  that  handle  animal  protein 
products  from  both  ruminant  and 
nonruminant  sources,  and  that  intend  to 
keep  the  two  kinds  of  products  separate, 
would  have  certain  additional 
requirements.  These  requirements 
would  relate  to  the  need  for  separate 
facilities  or  cleanout  procedures:  the 
need  for  standard  operating  procedures 
(SOP's):  and  in  the  case  of  renderers, 
their  source  of  nonruminant  material. 
Similar  requirements  would  be  placed 
on  firms  that  handle  animal  feed 
containing  animal  protein  products 
from  both  ruminant  and  nonruminant 
sources,  and  intend  to  keep  the  two 
kinds  of  feed  separate.  Requirements 
would  be  greater  for  the  firms  that 
intend  to  separate  the  animal  protein 
products  and  feeds,  because  of  the 
greater  risk  these  operations  would 
present  for  the  possibility  that  ruminant 
protein  might  be  fed,  inadvertently,  to 
ruminants 

However,  the  regulatory  system 
would  be  flexible,  allowing  the 
regulated  firms  to  innovate  and  choose 
the  most  cost-effective  means  of 
compliance  For  example,  some  or  all  of 
the  regulatory  requirements  previously 
described  would  not  apply  if  any  of  the 
following  innovations  were  developed 
and  validated  by  FDA:  Processing 
methods  that  deactivate  the  agent  that 
causes  BSE;  test  methods  to  detect  the 
presence  of  the  agent;  or  methods  of 
marking  or  otherwise  identifying  the 
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material  that  contains  ruminant  protein. 
Further,  the  agency  will  consider 
modifying  or  revoking  any  final  rule 
that  is  published  prohibiting  the  use  of 
ruminant  and  mink  tissues  in  ruminant 
feed,  if  scientific  and  technical  advances 
permit  even  greater  flexibility  than  that 
offered  in  the  proposed  regulation. 
Conversely,  the  diagnosis  of  one  or  more 
cases  of  BSE  in  the  United  States,  or 
new  scientific  findings,  could  lead  to 
stricter  regulatory  requirements. 

F  Alternatives 

The  agency  is  soliciting  comments  on 
several  alternative  means  of  minimizing 
the  risk  of  transmitting  TSE's  in 
ruminant  feed,  in  addition  to  the 
proposed  ruminanl-to-rununant 
prohibition.  These  alternatives  include: 

(1)  A  partial  ruminant-to-ruminant 
prohibition  which  would  exclude  all 
ruminant  and  mink  tissues  from 
ruminant  feed  except  those  bovine 
tissues  that  have  not  been  found  to 
present  a  risk  of  transmitting 
spongiform  encephalopathy.  Possible 
exclusions  include  slaughter  byproducts 
from  cattle  that  have  been  inspected  and 
passed  in  inspected  slaughter  facilities, 
except  tissues  that  have  been  shown 
through  experimental  trials  and 
bioassays  to  transmit  spongiform 
encephalopathy.  Examples  of  the  latter 
might  include  the  brain,  eyes,  spinal 
cord  and  distal  ileum.  The  agency 
solicits  comments  on  the  scope  of  this 
alternative: 

(2)  A  prohibition  on  the  feeding  of  ail 
mammalian  tissues  to  ruminants; 

(3)  A  prohibition  on  the  feeding  of 
rendered  material  from  those  animal 
species  in  which  TSE's  have  been 
diagnosed  in  the  United  States  (sheep, 
goats,  mink,  elk,  and  deer); 

(4)  A  prohibition  on  the  feeding  of 
specified  offal  from  adult  sheep  and 
goats  as  proposed  in  1994; 

(5)  Other  alternative  approaches  that 
meet  the  agency's  regulatory  objectives 
and  that  might  be  suggested  in 
comments  to  the  proposed  rule  The 
agency  may  in  any  final  rule  issued 
adopt  such  alternative  approaches.  Such 
alternatives  may  be  more  or  less 
stringent  than  this  proposal  or  may  be 

a  combination  of  provisions  from  this 
proposal  and  other  alternatives.  For 
example,  one  such  option  might  be  a 
proposal  to  exclude  from  the  scope  of 
any  regulation  certain  facilities  that 
apply  specified  risk-reduction  measures 
in  addition  to.  or  in  place  of,  those 
included  in  the  regulation  FDA  is 
proposing  in  this  publication.  Therefore, 
the  agency  specificallv  requests 
comments  on  other  approaches  that 
would  achieve  the  agency's  regulatory 
objectives.  Any  proposed  alternative 


approaches  should  be  explained  in 
detail,  and  their  justification  should  be 
well  documented.  To  the  extent 
possible,  please  include  information  on 
costs  and  benefits  of  the  proposals:  and 

(6)  The  "no  action  "  alternative  as  it 
relates  to  this  proposed  rule.  Again, 
detailed  explanation  and  well- 
documented  justification  should  be 
presented. 

The  agency's  views  on  the  advantages 
and  disadvantages  of  these  options 
appears  in  section  V  of  this  document. 
The  agency  invites  comments  on  the 
relative  merits  and  disadvantages  of  all 
these  alternative  concepts. 

FDA  has  estimated  that  the 
annualized  costs  of  the  proposal. 
comprised  of  both  the  direct  compliance 
costs  and  various  indirect  gains  and 
losses,  would  range  from  S21.4  to  $48.2 
million.  The  agency  also  estimated  that 
the  annualized  costs  could  range  from 
$45.0  to  $56.5  million  for  the 
mammalian-to-ruminant  option:  from 
$28.5  to  $37.3  million  for  the  partial 
ruminant-to-ruminant  option;  and 
would  total  less  than  $10  million  for 
each  of  the  remaining  options.  On  the 
other  hand,  if  the  agency  chooses  the 
"no  action"  option  and  a  BSE  epidemic 
occurs,  the  above  costs  could  be 
expanded  by  a  great  magnitude. 

Because  the  body  of  scientific 
research  related  to  TSE's  is  growing 
rapidly,  the  agency  will  place  in  the 
Docket  copies  of  relevant  scientific 
literature  published  after  the  agency 
completes  work  on  this  proposal,  and 
before  the  agency  completes  work  on 
any  final  regulation.  The  agencv  will 
add  to  the  Docket,  as  appropriate,  a  brief 
statement  of  its  assessment  of  the 
significance  of  the  literature,  and  will 
invite  comments.  However,  substantive 
changes  from  the  proposed  rule  would 
be  made  in  accordance  with  the 
discussions  in  the  preceding  paragraphs 
and  the  Administrative  Procedure  Act. 

II.  Background 

A.  TSES 
I.  Scrapie 

Scrapie  is  a  slowly  progressive, 
transmissible  disease  of  the  CNS  in 
sheep  and  goats.  Scrapie  is 
characterized  by  a  prolonged  incubation 
period  averaging  2  years,  followed  bv  a 
clinical  course  of  2  to  6  months  when 
the  animal  exhibits  sensory  and  motor 
malfunction,  hyperexcitability,  and 
death.  The  agent  presumablv  moves 
from  infected  to  susceptible  animals  by 
direct  or  indirect  contact  and  enters 
through  the  gastrointestinal  tract. 
Consequently,  its  spread  appears  to  be 
both  vertical  (mother  to  offspring  in 
utero)  (Ref.  7)  and  horizontal  (direct 


contact)  between  sneep  (Ref.  8).  Early 
signs  of  scrapie  include  subtle  changes 
in  behavior  or  temperament  which  may 
be  followed  by  scratching  and  rubbing 
against  fixed  objects.  Other  signs 
include  loss  of  coordination,  weight  loss 
despite  a  good  appetite,  biting  of  feet 
and  limbs,  tremor  around  head  and 
neck,  and  unusual  walking  habits  (Ref. 
9). 

The  scrapie  agent  is  found  in 
lymphatic  tissue  (spleen,  thymus,  tonsil, 
and  lymph  nodes)  in  sheep  with 
preclinical  infections;  however,  in 
clinically  affected  sheep,  the  agent  is 
identified  in  the  intestines,  nervous 
tissues  (brain  and  spinal  cord),  and 
lymphatic  tissues  as  determined  by 
experimental  infectivity  studies  in  a 
susceptible  animal  model  (Ref.  8).  The 
brain  has  been  demonstrated  to  have  the 
highest  level  of  infectivitv  of  all  tissues 
(Ref.  10). 

Scrapie  is  known  to  have  existed  in 
Britain,  Ireland,  France,  and  Germany 
for  over  200  years.  It  has  been  observed 
in  the  United  States  and  Canada  for 
about  50  years.  The  first  case  of  scrapie 
in  the  United  States  was  diagnosed  in 
Michigan  in  1947.  From  1947  through 
January  1993,  approximately  653  flocks 
have  been  diagnosed  with  scrapie  (Ref. 
11).  At  the  present  time,  there  are  67 
known  scrapie-infected  flocks  (flocks 
with  sheep  diagnosed  with  scrapie),  and 
there  are  8  known  scrapie-source  flocks 
(flocks  to  which  scrapie-infected  sheep 
were  traced)  (Ref.  12).  In  the  absence  of 
an  antemortem  diagnostic  t^-st.  it  is  not 
possible  to  establish  with  absolute 
certainty  that  a  flock  is  free  of  scrapie. 
Moreover,  lack  of  reporting,  the  long 
incubation  period,  and  open  range 
husbandry'  practices  in  the  western 
United  States  make  it  difficult  to  detect 
classical  clinical  signs  and  completely 
monitor  scrapie  in  the  United  States. 

2.  BSE 

BSE  is  a  transmissible,  slowly 
progressive,  degenerative  disease  of  the 
CNS  of  adult  cattle.  This  disease  has  a 
prolonged  incubation  period  in  cattle 
following  oral  exposure  (2  to  8  years) 
and  is  always  fatal.  BSE  is  characterized 
by  abnormalities  of  behavior,  sensation, 
posture,  and  gait.  These  signs  are 
similar  to  those  seen  in  sheep  that  are 
infected  with  scrapie.  BSE  is  associated 
with  spongiform  lesions  in  the  gray 
matter  neuropil  of  the  brainstem  and 
neuronal  vacuolization  (Ref.  13).  The 
clinical  signs  usually  begin  with 
changes  in  animal  behavior,  and  may 
include  separation  from  the  rest  of  the 
herd  while  at  pasture,  disorientation,  or 
excessive  licking  of  the  nose  or  flanks 
(Ref.  14).  The  most  common  history 
given  by  the  herdsman  was  nervousness 
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or  altered  behavior  or  temperament, 
weakness  associated  with  pelvic  limb 
ataxia,  paresis,  and  loss  of  body  weight 
(Ref.  15).  In  some  animals  there  are  few 
gross  pathological  changes  at  necropsy 
associated  with  BSE  other  than  the  loss 
of  body  weight.  However,  postmortem 
histopathologv  of  BSE  distinguish  it 
from  other  neurological  disorders  (Refs. 
16  and  17).  Neither  vertical  nor 
horizontal  transmission  has  been 
documented  for  BSE. 

BSE  was  first  recognized  as  a  new 
cattle  disease  by  researchers  at  the 
Central  Veterinar}'  Laboratory  of  the 
British  Ministry  of  Agriculture. 
Fisheries,  and  Foods  at  Wevbridge. 
England  in  .November  1986.  As  of 
November  1.5.  1996.  BSE  had  been 
diagnosed  in  Great  Britain  in  more  than 
165,000  head  of  cattle  from  more  than 
31,000  herds.  Cases  have  been 
confirmed  in  59.2  percent  of  the  dairy- 
herds  and  15.3  percent  of  the  beef  herds 
(Ref.  18),  The  BSE  epidemic  curve  for 
Great  Britain  peaked  in  January  1993 
and  IS  decreasing  steadilv. 
concomitantly  with  changes  in 
rendering  and  feeding  practices,  BSE 
has  also  been  reported  in  native  cattle 
of  Northern  Ireland.  Guernsey.  Jersey, 
Isle  of  Man.  the  Republic  of  Ireland. 
Switzerland.  France,  and  Portugal.  BSE 
has  been  confirmed  in  cattle  exported 
from  Great  Britain  to  Oman,  the 
Falkland  Islands.  Germany,  Denmark, 
Canada,  and  Italy. 

There  have  been  no  cases  of  BSE  in 
cattle  in  the  United  States,  There  has 
been  one  case  of  BSE  in  a  cow  imported 
into  Canada  from  Great  Britain.  That 
cow  was  destroyed,  along  with  its 
herdmates  and  other  nearby  cattle 
considered  by  animal  health  authorities 
in  Canada  to  have  possibly  been 
exposed  to  the  cow  with  BSE  (Ref.  19). 

3,  Other  Animal  TSE's 

Other  animals  have  TSE's  with  typical 
characteristics  of  long  incubation, 
neurological  degeneration,  and  a  100- 
percent  death  rate.  These  animals 
include:  Mink,  elk  and  deer,  zoo 
ruminants,  and  exotic  and  domestic 
cats. 

TME  is  a  mink  disea.se  with  clinical 
signs  and  brain  lesions  similar  to  those 
of  sheep  infected  with  scrapie.  TME  is 
a  rare  disease  in  the  United  States,  Since 
the  disease  was  first  recognized  in  1947, 
in  Wisconsin,  four  additional  outbreaks 
have  occurred  in  the  United  States.  The 
last  outbreak  occurred  in  1985  and  was 
limited  to  a  single  mink  ranch  in 
Wisconsin  (Ref.  20), 

CWD  of  deer  and  elk  is  characterized 
by  emaciation,  changes  in  behavior  and 
e.xcessive  salivation,  polydipsia,  and 
polyuria.  The  clinical  course  is  from 


several  weeks  to  8  months,  and  the 
disease  is  invariably  fatal  (Ref.  20) 
From  1967  to  1979,' CWD  was  observed 
in  53  captive  mule  deer  in  Colorado  and 
Wyoming.  Clinical  signs  were  seen  in 
adult  deer  and  included  behavioral 
alterations,  progressive  weight  loss  and 
death  in  2  weeks  to  8  months. 
Consistent  histopathologic  change  was 
limited  to  the  CNS  and  characterized  bv 
widespread  spongiform  transformation 
of  the  neuropil.  The  disease  is  a 
specific,  spontaneously  occurring  form 
of  spongiform  encephalopathy  (Ref,  21). 
Topographic  distribution  and  lesion 
severity  were  most  similar  to  those  of 
scrapie  and  BSE.  The  duration  of  the 
clinical  disease  did  not  significantiv 
influence  lesion  distribution  or  severity 
in  either  species  (Ref,  22). 

Scrapie-like  encephalopathies  have 
been  described  in  certain  zoo 
ruminants,  i.e..  a  nyala,  an  Arabian 
oryx,  and  a  greater  kudu.  Clinical  signs 
included  ataxia  and  loss  of  coordination 
with  a  short,  progressive  clinical  course, 
Histopathological  examination  of  the 
brains  revealed  spongiform 
encephalopathy  characteristic  of  that 
observed  in  scrapie  and  BSE  (Refs.  23. 
24.  and  25).  Strain  typing  of  the  agent 
suggests  that  all  of  the  cases  are  directly 
related  to  B,SE 

Seventy  domestic  cats  in  the  United 
Kingdom  haye  developed  FSE.  a 
spongiform  encephalopathy  that  was 
never  previously  reported.  The  cats  all 
had  progressive,  neurological  disease 
involving  locomotor  disturbances, 
abnormal  behavior  and.  m  most  cases, 
altered  sensory  responses. 
Histopathological  examination  of  the 
central  ner\'ous  system  revealed  changes 
pathognomonic  of  spongiform 
encephalopathy;  this  included 
widespread  vacuolization  of  the  gray 
matter  neuropil  and  neuronal  perikary-a 
(Refs.  26  and  27).  Infective  tissue  from 
several  of  these  cases,  when  injected 
into  mice,  resulted  in  brain  lesions  with 
a  distribution  and  morphology  that  is 
undistinguishable  from  the  lesions 
produced  by  BSE  infective  tissue 
injected  into  mice. 

4  TSE's  of  Humans 

The  TSE's  of  humans  afe  divided  into 
specific  clinical  types,  which  may 
appear  similar  histopathologically  but 
are  either  transmitted  differently  or 
demonstrate  different  patterns  of 
distribution  and  prevalence. 

a   CID.  CJD  was  first  des(  ribed  in  1920 
and  1921  when  it  was  kno\sn  as 

spastic;  pseudosclerosis"  or  "suba(;ute 
spongiform  encephalopathy"  (Ref,  28). 
The  illness  exists  throughout  the  world 
and  IS  claimed  to  have  a  similar 
prevalence  in  each  of  the  countries 


tested  with  an  annual  incidence  of 
approximately  one  case  per  million  of 
the  population,  .Autopsies  are 
sometimes  not  performed  on  persons 
who  may  have  died  of  CJD  and  many 
older  people  dying  of  a  dementing 
illness  do  not  have  autopsies  performed. 
There  is  an  increased  incidence  among 
Libyan  Jews  (26  cases  per  million)  and 
spatial  or  temporal  clusters  in  areas  of 
Slovakia.  Hungary.  England,  the  United 
States,  and  Chile.  The  average  age  of  a 
typical  CJD  victim  is  56  years  of  age. 
and  only  a  few  cases  involving  persons 
between  4  and  29  years  have  been 
reported  prior  to  1993.  Between  4  and 
15  percent  of  cases  have  a  familial 
connection  with  other  cases.  There  is  a 
slightly  higher  incidence  of  CJD  in 
women  compared  to  men.  Clinical 
prodromal  symptoms  start  with  changes 
in  sleeping  and  eating  patterns,  and 
often  include  confusion,  inappropriate 
behavior,  vague  visual  complaints  and/ 
or  ataxia.  Those  symptoms  progress  over 
a  few  weeks  to  a  clearlv  neurological 
syndrome  A  rapid  onset  of  neurological 
symptoms  appears  in  20  percent  of 
cases,  most  commonly  myoclonic  jerks 
and  dementia  with  loss  of  higher  brain 
tunction  and  behavioral  abnormalities. 
The  disease  progresses  with  continued 
deterioration  in  cerebral  and  cerebellar 
function,  and  the  onset  of  seizures. 
Ninety  percent  of  the  cases  end  in  death 
within  1  year  of  onset.  Diagnosis  is  by 
clinical  assessment  of  patients  and  by 
examination  of  electroencephalogram 
patterns.  Post  mortem  diagnosis  is 
currently  carried  out  by  histological 
examination  of  cerebral  tissue  under  the 
light  microscope,  although  this  is  not 
always  reliable.  Research  techniques 
that  have  been  used  to  demonstrate  CJD 
(and  other  TSE's)  include  electron 
microscopic  examination  of  brain  tissue 
extracts  for  scrapie-associated  fibrils 
(SAF).  immuno-staining  of  the  tissue  for 
prion-protein  (PrP)  antigens,  western 
blotting  of  extracted  PrP  antigens  and 
the  intracerebral  injection  of  tissue 
suspensions  into  test  animals. 

In  some  patients,  the  soiux;e  of  CJD 
has  been  claimed  to  be  an  infection 
transferred  from  other  patients  with  the 
condition.  For  example,  in  one  case, 
cerebral  elecrtrodes  that  had  been 
sterilized  with  alcohol  and  formalin 
vapor  after  use  in  a  patient  with  CJD. 
were  used  in  the  brains  of  two  voung 
epileptic  patients,  both  of  yvhom 
contracted  CJD  after  a  short  incubation. 
The  transfer  of  CJD  by  corneal 
transplant  in  1  patient,  by  cadaveric 
dura  mater  grafts  in  several  patients  and 
by  pituitary-derived  human  growth 
hormone  injections  in  over  80  patients 
has  also  been  reported. 
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Only  the  medical  procedures 
described  previously  have  been 
conclusively  linked  to  transmission. 
The  transmission  of  the  disease  from 
animal  sources  has  been  suggested;  see 
further  discussion  in  section  II. C.  of  this 
document. 

b.  nv-CJD  A  previously  undetected 
new  variant  of  CJD  (iiv-CrD)  was 
reported  by  British  scientists  at  a 
meeting  of  international  experts 
convened  bv  WHO  on  April  2  and  3, 
1996  (Ref  29).  and  published  3  days 
later  (Ref  ."HOJ 

The  major  evident:e  for  the  existence 
of  nv-CfD  is  the  recognition  of  a  new 
neuropathologic  profile  and  the 
unusually  young  ages  of  10  U.K. 
patients.  Although  all  the  ca.ses  had 
evidence  of  the  pathognomonic 
spongiform  changes  characteristic  of 
classic  CfD,  and  tlierefore  were 
appropriately  classified  as  a  form  of 
CJD,  the  clinical  course  of  the  disease 
was  atypical  of  classic  CJD.  The  most 
striking  and  consistent  neuropathologic 
feature  of  nv-CJD  was  the  formation  of 
amyloid  plaques  surrounded  by  halos  of 
spongiform  change.  Plaques  were 
extensively  distributed  throughout  the 
cerebriim  and  cerebellum.  Manv  of 
these  plaques  resembled  those  in  kuru 
and  were  visible  when  examined  by 
routine  staining  methods. 

The  temporal  cluster  of  cases  of  nv- 
CID  in  young  patients  (three  were 
teenagers,  five  were  in  their  tvventies, 
and  two  were  in  their  thirties  at  onset 
of  disease)  is  highly  unusual.  Five  of  the 
eight  deceased  patients  died  before  30 
years  of  age,  (The  expected  annual 
mortality  rate  for  CJD  in  persons  under 
30  years  of  age  is  less  than  five  per 
billion.)  The  characteristic  clinical 
features  of  the  nv-CJD  cases  were:  (1)  A 
psychiatric  presentation.  (2)  onset  of  a 
progressive  cerebellum  syndrome  with 
ataxia  within  weeks  or  months  of  the 
initial  presentation.  (3)  memory 
impairment  with  dementia  in  the  late 
stages.  (4)  myoclonus,  and  (5)  the 
absence  of  electroencephalographic 
changes  typical  of  classic  CJD. 

Review  of  the  patients'  medical 
histories  and  consideration  of  various 
risk  factors  for  CJD  yielded  no  adequate 
clues  as  to  the  cause  of  this  disease.  The 
PrP  genotype  was  determined  for  eight 
c^ses.  The  researchers  noted  that  all 
genotypes  were  methionine 
homozygotes  at  codon  1 29  of  the  PrP 
gene  The  research  did  not  identify  any 
of  the  known  mutations  associated  with 
the  inhented  forms  of  CP  (Ref.  30). 

.Although  scientists  have  stated  that 
exposure  to  the  BSE  agent  prior  to  the 
U.K  bans  described  in  section  II. F.  of 
this  document  is  the  most  plausible 
explanation  for  these  findings,  no  clear 


epidemiologic  link  to  BSE  was 
identified.  (See  further  discussion  in 
section  II. C.  of  this  document.)  Another 
potential  explanation  is  exposure  to  TSE 
agents  from  animals  other  than  cattle. 
Because  the  United  Kingdom 
reinstituted  epidemiological 
surveillance  for  CJD  in  1990.  increased 
surveillance  is  still  another  potential 
reason  for  the  identification  of  this 
cluster  of  10  cases  of  nv-CJD. 

c.  Gertsmann-Strausller-Scheinker 
(GSSI  syndrome.  GSS  syndrome  is  an 
autosomal  dominant  condition  in  about 
50  percent  of  siblings  of  reference  cases 
(Ref.  28).  The  disease  is  similar  to  CJD 
except  that  it  has  a  more  extended  onset 
and  duration,  a  tendency  tow  ards 
cerebellar  ataxia  as  the  initial 
predominant  neurological  sign,  and  a 
large  number  of  amyloid  plaques 
present  among  the  spongiform 
encephalopathic  changes  of  the  brain. 
The  extensive  distribution  of  amyloid 
plaques  in  the  patient's  brain  is  an 
observation  shared  by  GSS  syndrome 
and  v-CJD.  It  has  been  transmitted  to 
monkeys  and  rodents  by  intracerebral 
inoculation. 

d.  Kuru.  Kuru  is  a  condition  of  the 
Fore  people  of  the  Okapa  district  of  the 
Eastern  Highland  in  Papua  New  Guinea, 
in  which  a  practice  of  ritual  cannibalism 
of  fellow  tribesmen  took  place  until 
approximately  1956  (Ref.  28).  This  TSE 
disease,  which  affected  mainly  adult 
women  and  children  of  both  sexes, 
caused  an  annual  disease  specific 
mortality  of  approximately  3  percent. 
Most  deaths  of  women  in  the  tribe 
occurred  through  this  disease.  Some 
men  who  died  from  this  disease  were 
thought  to  have  contracted  it  when  they 
were  young.  Kuru  may  be  transmitted 
by  eating  infected  tissue  or  through 
open  wounds.  The  brains  of  dead  tribal 
members  were  eaten  by  women  and 
children  and  the  muscle  tissue  by  men. 
The  cohort  of  children  bom  since  1957 
have  not  suffered  from  kuru  at  all. 

Clinically  the  disease  causes  a 
progressive  cerebellar  ataxia, 
uncoordinated  movements,  neurological 
weakness,  palsies,  and  decay  in  brain 
stem  function.  Most  patients  dying  of 
kuru  are  not  demented,  a  major  clinical 
difference  between  kuru  and  CJD. 

e.  Fatal  familial  insomnia  (FFIj.  FFI  is 
another  inherited  TSE-linked  disease 
(Ref.  31).  FFI  is  characterized  clinically 
by  untreatable  progressive  insomnia, 
dysautonomia,  and  motor  dysfunctions. 
The  disease  often  starts  between  35  and 
60  years  of  age  and  leads  to  death 
writhin  7  to  32  months.  FFI  is 
characterized  pathologically  by  atrophy, 
neuronal  loss,  and  gliosis  in  the  anterior 
and  dorsomedial  nuclei  of  the  thalamus 
(Ref.  32).  FFI  has  been  successfully 


transmitted  to  mice  (Ref.  33),  but  not  to 
primates. 

5.  Etiology 

The  cau.se  of  TSE's  is  controversial. 
The  TSE  agent:  (1)  Is  presumably 
smaller  than  most  viral  particles  and  is 
highly  resistant  to  heat,  ultraviolet  light, 
ionizing  radiation,  and  common 
disinfectants  that  normally  inactivate 
viruses  or  bacteria;  (2)  causes  little 
detectable  immune  or  inflammatory 
response  in  the  host;  and  (3)  has  not 
been  observed  microscopically. 

Resistance  of  the  TSE  agent  to 
physical  and  chemical  methods  that 
destroy  nucleic  acid  have  essentially 
ruled  out  conventional  microbiological 
agents  as  the  cause.  Currently,  the 
infectious  protein  or  prion  theory'  is 
favored.  Other  proposed  causes  are  an 
unconventional  virus,  consisting  of 
virus-coded  protein  and  virus-specific 
nucleic  acid  with  unconventional 
properties,  and  a  "virino"  consisting  of 
a  core  of  nontranslated  nucleic  acid 
associated  with  host  cell  proteins  (Ref. 
34).  Proposed  causes  of  TSE's  with  less 
supporting  evidence  are:  (1) 
Retroviruses  (Ref.  35),  (2)  a  spiroplasma 
(Refs.  36  and  37),  (3)  organophosphates 
(Ref.  38),  and  (4)  peptide  hormones  (Ref. 
39). 

The  prion  theory  suggests  that  the 
causative  agent  is  a  normal  host  protein 
(PrP  or  PrP-C)  that  is  posttranslationally 
transformed  into  the  causative  agent  or 
PrP-Sc.  Transformation  of  the  PrP  can 
occur  from  rare  somatic  mutation  of  the 
prion  gene,  spontaneously  or  from 
contact  with  extraneous  PrP-Sc.  The 
spread  of  BSE  in  the  United  Kingdom  is 
postulated  to  have  occurred  through  the 
feeding  of  ruminant  protein  that 
contained  the  PrP-Sc  protein  and  thus 
follows  the  portion  of  the  theory  that 
involves  contact  with  extraneous  PrP- 
Sc.  This  explamtion  requires  that  one 
accept  that  abnormal  prion  protein  from 
sheep  crossed  the  species  barrier  and 
resulted  in  BSE  in  cattle.  An  alternate 
explanation  is  that  a  spontaneous 
mutation  or  transformation  or  other 
nonorally  induced  event,  occurred  and 
resulted  in  undetected  disease  in  a 
bovine.  These  explanations  are  not 
mutually  exclusive  and  it  is  possible 
that  both  occurred. 

Recent  surveillance  information  from 
Northern  Ireland  and  Switzerland  tend 
to  support  the  spontaneous  mutation  as 
a  method  by  which  BSE  can  occur. 
Northern  Ireland  has  had  more  than  10 
cows  produce  offspring,  after  the 
feeding  ban.  that  developed  BSE.  Thus. 
10+  cases  are  theorized  to  be 
spontaneous  because  there  is  no 
evidence  of  feeding  meat  and  bone  meal 
to  the  offspring  and  the  dams  are  alive 
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and  show  no  signs  of  BSE  (Ref.  5). 
Switzerland,  which  has  one  of  the  most 
aggressive  BSE  investigational 
surveillance  of  any  European  Union 
(EU)  country,  has  reported  205  cases  of 
BSE.  Some  of  these  cases  are  in  animals 
that  were  fed  only  grass  and  hay  (Ref. 
5).  Regardless  of  how  the  initial  cases 
occurred,  however,  the  resulting 
unrecognized  disease  was  amplified  by 
the  feeding  of  ruminant  protein  to 
ruminants. 

Additional  support  for  the  feasibility 
of  the  TSE  spontaneous  mutation 
explanation  is  the  fact  that  85  percent  of 
all  CJD  cases  are  sporadic  and  have  no 
•  familial  or  identifiable  link  as  to  their 
cause.  It  is  these  cases  that  give  rise  to 
the  very  stable,  1  in  a  million  per  year, 
world  wide  incidence  of  the  disease. 
DeArmond  and  Prusiner  (Ref,  40),  and 
Lansbury  and  Caughey  (Ref.  41)  have 
postulated  that  a  noninduced  somatic 
cell  mutation  or  the  spontaneous 
conversion  of  PrP-C  into  PrP-Sc  are 
plausible  explanations  for  the  sporadic 
cases  of  CJD.  DeArmond  and  Prusiner 
theorized  that  the  1  in  a  million 

*    *    *  may  represent  the  combined 
probabilities  that  a  mutation  occurs  in  the 
PRNP  gene,  the  probability  that  the  mutation 
leads  to  the  synthesis  of  the  Ih-P-cjd  (the 
abnormal  protein),  and  the  probability  that 
the  resultant  PrP-cjd  targets  other  neurons 
for  the  synthesis  of  more  PrP-cjd  at  a  rate  fast 
enough  to  cause  clinical  disease  m  the 
patient's  lifetime. 

The  etiology  of  human  and  animal 
TSE's  are  similar.  Therefore  the 
spontaneous  mutation  explanation 
cannot  be  dismissed  with  regard  to  BSE. 

6.  Pathogenesis 

Following  oral  exposure  of  goats  or 
sheep  to  the  scrapie  agent,  the  agent  first 
accumulates  in  gut-associated  lymphoid 
organs  (tonsils  and  Peyers  patches  of 
terminal  ileum)  and  later  in  other 
lymphoid  organs,  such  as  spleen  and 
thymus,  and  finally  in  the  spinal  cord 
and  brain  (Ref.  8). 

Likewise,  in  mice  inoculated  intra- 
peritoneally  with  the  CID  agent,  the 
agent  localizes  first  in  Feyer'-;  patches 
and  spleen,  followed  by  'he  central 
nervous  system  (Ref.  42).  The  agent  may 
enter  the  body  through  macrophages  in 
the  tonsils  and  domes  over  He\pr's 
patches  in  the  intestine  Idistal  ileum) 
The  proposed  routes  ot  spread  from  the 
point  of  entry'  to  other  tissues  and 
central  nervous  system  are  blood  stream 
or  nerve  trunks  In  experimentally 
inoculated  animals,  spread  from  the 
inoculation  site  in  the  eve  of  monkevs 
and  peritoneum  of  mice  has  been  shouTi 
to  be  b\  uptii  and  splanchnic  nerves 
respectively  iRef.  431. 


Other  investigators  have 
demonstrated  transient  infecti\'ity  in  the 
blood  of  experimentally  infected 
laboratory  animals,  and  naturallv 
occurring  infections  of  humans  and 
mink,  causing  speculation  that  the  agent 
IS  carried  in  the  blood  (Refs.  45  to  49) 
With  one  exception  in  serum  (Ref.  50).- 
all  attempts  to  isolate  TSE  agents  from 
the  blood  or  milk  of  sheep  or  cattle  have 
failed  (Refs.  51  to  54).  When  TSE  agents 
are  injected  intravenously  into  mice,  the 
rate  of  clearance  from  the  blood  is 
extremely  rapid  (Ref.  55).  In  natural 
cases  of  BSE,  infectivity  has  been  found 
only  in  the  brain,  spinal  cord,  and  eve; 
in  experimental  cases  the  agent  has  also 
been  identified  in  the  ileum  (Ref.  56). 

The  question  of  disease  mechanism 
remains  open.  Candidate  mechanisms 
are  the  storage  or  accumulation  of  a 
large  amount  of  abnormal  PrP  in  the 
brain  (Refs.  57  to  60),  or  insufficient 
amounts  of  normal  PrP. 

7.  Transmission 

There  is  little  information  about  the 
natural  transmission  of  TSE's  of 
animals.  In  most  cases  the  natural  route 
of  exposure  to  the  TSE  agent  is 
suspected  to  be  oral,  although  genetic 
disposition  is  known  to  play  a  role  in 
sheep  scrapie  (Ref.  61).  Investigators 
have  suspected  transmission  of  scrapie 
in  sheep  and  goats  by  ingestion  of 
placenta  and  have  been  successful  in 
experimentally  transmitting  scrapie  b\ 
feeding  placenta  to  sheep  (Ref  52J; 
however,  genotyping  of  the  PrP  gene 
was  not  conducted. 

In  1993,  a  study  by  Foster,  et  al.,  (Ref. 
63)  using  a  line  of  sheep  in  whirh 
natural  scrapie  does  not  occur 
demonstrated  that  sheep  can  be 
experimentally  infected  with  BSE  bv 
intracerebral  or  oral  administration.  The 
intracerebral  challenge  resulted  in  five 
of  six  sheep  de\  eloping  the  disease.  The 
oral  challenge  resulted  in  one  of  six  • 
sheep  developing  the  disease.  Brain  and 
spleen  were  recovered  from  the  orally 
infected  sheep  and  froni  one  of  the 
intracerebrally  injected  sheep. 
Goldmann.  et  al.  (Ref.  64),  confirmed 
that  both  sheep  had  the  same  PrP 
geno^vpe.  in  1996,  Foster,  et  al.  (Ref.  65) 
reported  the  results  of  injecting 
homogenized  tissue  har\ested  from 
these  infec'f^H  animals  into  a  panel  of 
mice.  Transmission  from  the  brains  and 
spleen  of  both  sheep  ga".  e  incubation 
periods  and  pathology  in  mice  similar  to 
those  seen  in  direct  BSE  transmissions 
from  cattle  to  mice.  Foster  s  work 
supports  the  position  that  BSE  can  cross 
species  barriers  by  the  oral  route  and 
that,  when  judged  by  the  mouse 
bioassay.  the  disease  manifested  in 
sheep  retains  the  incubation  time  and 


pathology  characteristic  of  BSE  rather 
than  scrapie.  However,  the 
manifestation  of  BSE  in  the  sheep  is 
histopathologically  and  chnically 
indistinguishable  from  natural  scrapie. 
Information  regarding  the  interaction 
of  the  TSE  agents  and  the  environmient 
is  limited  In  1964.  Gordon  reported  the 
transmission  of  scrapie  among  bands  of 
unrelated  sheep  on  pasture.  The  mode 
of  transmission  was  unknown  (Ref.  66). 
In  an  effort  to  eradicate  scrapie  from 
Iceland  a  large  area  was  depopulated  of 
sheep  and  restocked  with  new  sheep 
following  a  penod  of  3  years.  Despite 
this  effort,  a  few  flocks  of  the  new  sheep 
developed  scrapie:  the  origin  was 
believed  to  be  from  scrapie  that 
sur\  ived  in  the  environment  and  not 
from  reintroduction  of  the  agent  with 
the  new  sheep  or  through  contaminated 
hay  remaining  on  farms.  However,  a 
1996  report  suggests  that  six  species  of 
hay  mites  may  be  potential  vectors 
associated  with  transmission  of  TSE's  in 
Iceland  (Ref.  67) 

8.  Genetics 

There  is  a  genetic  component 
associated  unth  several  of  the  human 
TSE  diseases.  A  specific  point  mutation 
at  codon  1 78  is  associated  with  fatal 
familial  insomnia  (Ref.  68).  Point 
mutations  at  codons  102,  105.  117.  145, 
198.  and  217  are  associated  with  GSS 
svndrome  (Ref.  69j.  Point  mutations  at 
codons  178,  180.  200.  210.  and  232  are 
dssociated  with  CJD  (Refs.  68  and  70). 
Various  insertions  into  the  octapeptide 
repeat  region  of  the  PrP  gene  have  also 
been  associated  with  human  TSE's  (Ref. 
71)  It  appears  that  the  methionine/ 
valine  polymorphism  at  codon  129  may 
modify  the  phenotype  and  the 
transmission  rate  from  GSS  syndrome 
patients  to  mice  (Ref.  72).  No 
abnormalities  in  the  sequence  of  the  PrP 
gene  in  kuru  patients  were  found. 

There  is  also  a  genetic  component 
associated  with  sheep  scrapie.  Point 
mutations  at  codon  171  of  the  sheep  PrP 
gene  are  linked  to  the  disease  in  the 
Corriedale.  Lacaune.  Romanov.  SufTolk, 
and  Texel  breeds  (Refs.  73  to  76). 

.\n  analysis  of  370  cattle  from 
Scotland  revealed  no  difference  between 
healthy  cattle  and  cattle  with  BSE  in  the 
number  of  octapeptide  repeat  sequences 
(either  five  or  six)  and  in  a  silent  Hindi! 
restriction  site  polymorphism  on  the 
PrP  gene  (Ref  77).  No  data  were  foun(5 
that  compared  the  sequence  of  the  PrP 
gene  of  healthy  deer,  elk,  mink,  and    - 
goats  with  those  afflicted  by  TSE's. 

9.  Diagnostics 

Because  of  t.ie  long  incubation  p>eriod. 
the  ability  to  diagnose  the  presence  of 
a  BSE  infection  prior  to  the  onset  of  the 
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clinical  disease  would  eiihance  the 
efficacv  of"  surveillance  and  prevention 
programs.  Because  there  is  no  fully 
characterized  immune  response  to  BSE 
or  scrapie,  diagnosis  in  live  animals  has 
been  thought  to  be  possible  only  when 
clinical  signs  are  evident  and  must  be 
confirmed  by  histopathology  at  post 
mortem  (Ref.  10),  or  brain  biopsy  of 
moribund  patients.  Recently  published 
research  suggests  antemortem  tests  for 
the  TSE  agent  may  be  possible. 

The  obser\ation  of  histopathological 
changes  in  the  brain,  such  as 
vacuolization  of  the  brainstem  in  BSE 
are  positive  indicators  of  disease  (Ref. 
78).  Other  available  diagnostic  tests  are 
immunohistochemica!  staining  and 
immunoblotting  of  the  abnomial  protein 
(Ref.  10).  Detection  and  titration  of  the 
TSE  agent  can  also  be  accomplished  by 
intracerebral  inoculation  in  mice  or 
hamsters  with  a  brain  homogenate  from 
a  suspected  animal.  After  an  appropriate 
incubation  period,  the  brain  of  the 
laboratory  animal  is  examined  for 
histopathological  changes  characteristic 
ofTSE(Ref.  8). 

The  potential  antemortem  tests  that 
have  been  published  are  described  as 
follows:  (1)  Tests  specific  for  PrP;  (a)  A 
capillary  electrophoresis  test  (Ref.  79), 
and  (b)  a  western  blot  test  with 
increased  .sensitivity  (Ref.  80):  and  (2) 
tests  which  identify  metabolites  of 
mfected  animals  or  humans:  (a)  A  cyclic 
voltametric  method  which  describes 
metabolites  in  urine  (Ref.  811,  and  (b)  an 
immunoblot  test  describing  metabolites 
in  cerebral  spinal  fluid  (Ref.  82J. 
Antemortem  tests  have  not  yet  been 
validated  for  practical  use. 

Recent  research  has  show^n  some 
promise  for  antemonein  testing. 
Research  by  Shreuder  et  al.  (Ref.  83), 
detected  scrapie-associated  PrPsc 
protein  in  tonsils  from  scrapie 
susceptible  sheep  about  a  year  before 
the  expected  onset  of  the  clinical 
disease  The  research  holds  promise  for 
preclinical  detection  in  sheep,  but  needs 
further  development.  With  regard  to 
cattle,  the  researchers  concluded  that 
the  technique  may  not  work  but  is 
worth  investigating.  Research  by  Hsich 
et  al.  (Ref.  84).  de.scribes  an 
experimental  assay  in  humans  and 
animals.  The  research  found  that  a 
positive  immunoassay  m  human 
dementia  patients  supports  a  diagnosis 
of  CJD.  The  authors  concluded  that  the 
assay  may  be  helpful  in  premortem 
diagnosis  of  TSE  in  humans  and 
animals  showing  clinical  signs 
associated  with  TSE's.  The  validity  of 
the  test  as  a  preclinical  screen  has  not 
been  estabhshed. 


10.  Inactivation 

The  agency  considered  requiring 
procedures  for  the  manufacture  of 
animal-derived  proteins  that  would 
inactivate  TSE  infectivity.  There  have 
been  several  studies  on  the  inactivation 
of  TSE  agents.  The  only  broad 
generalization  that  can  be  drawn  is  that 
agents  that  denature  protein  can 
diminish  the  infectivity  of  the  TSE 
agents.  TSE  infectivity  does  not  appear 
to  be  markedly  diminished  by  radiation 
orlJV-light. 

Recent  research  (Ref.  85)  showed  that 
11  of  the  15  rendering  procedures  tested 
produced  meat  and  bone  meal  with  no 
detectable  BSE  infectivity  in  a  mouse 
bioassay.  Only  limited  conclusions  can 
be  drawn  about  safety  from  these  11 
procedures  because  the  inf'^"»ivity  ti.er 
of  the  spiked  starting  mater      (which 
consisted  of  10  percent  brr       was 
several  logs  lower  than  thai  lypically 
found  in  brain  that  is  not  minced  and 
not  stored  at  -  20  °C.  Also,  the  question 
of  the  adequacy  of  the  mouse  bioassay 
as  the  regulatory  test  which  acceptably 
assures  the  absence  of  TSE  infectivity  to 
animals  or  man  remains  to  be  answered 
through  future  research  investigations. 

The  four  procedures  that  failed 
included  two  protocols  using 
continuous  vacuum  rendering  of  high 
fat  material  and  two  protocols  using 
continuous  atmospheric  rendering  of 
natural  fat  material.  The  continuous 
vacuum  rendering  processes  that  failed 
were  120  °C  for  20  minutes  at  a  vacuum 
of  0.38  bar  and  121  "C  for  57  minutes 
at  a  vacuum  of  0.4  bar.  The  continuous 
atmospheric  rendering  processes  of 
natural  fat  material  that  failed  were  end 
temperatures  of  112  and  122  °C  after  50 
minutes:  however,  end  temperatures  of 
123  and  139  °C  after  125  minutes  both 
inactivated  the  BSE  agent. 
Unexpectedly,  the  BSE  agent  was 
inactivated  by  three  wet  rendering 
processes  that  only  reached  a  maximum 
temperature  of  119  °C  with  a  cooking 
time  of  240  minutes,  a  maximum 
temperature  of  101  °C  with  a  cooking 
time  of  120  minutes,  and  a  maximum 
temperature  of  72  °C  with  a  cooking 
time  of  240  minutes  under  a  vacuum  of 
0.85  bar. 

PrelimirTary.  unpublished  results 
indicate  that  the  only  rendering  process 
which  completely  inactivates  the 
scrapie  agent  (which  was  spiked  with 
higher  infec-tivity  than  that  in  the  BSE 
experiments  described  in  this  section)  is 
batch  rendering  under  pressure  (Ref. 
86).  The  agency  encourages  more 
research  in  this  area. 


B.  The  Association  Between  Scrapie  and 
BSE 

Epidemiological  studies  of  the 
outbreak  of  BSE  in  the  United  Kingdom, 
including  a  computer  simulation  of  the 
BSE  epidemic,  have  characterized  it  as 
an  extended  common-source  epidemic. 
Each  case  has  been  considered  a 
primary  case  resulting  from  exposure  to 
a  single  common  source  of  infection.  It 
is  believed  in  the  United  Kingdom  that 
rendered  feed  ingredients  contaminated 
with  scrapie  infected  sheep,  or  cattle 
with  a  previously  unidentified  TSE, 
served  as  the  common  source  of 
infection.  One  study  demonstrated  that 
meat  and  bone  meal  could  be 
incorporated  into  cattle  feed  in 
sufficient  quantity  to  transmit  BSE  to 
some  of  the  animals  that  consumed  the 
feed  (Ref.  87).  Thus  far,  other  research 
including  research  by  USDA  has  not 
confirmed  that  the  feeding  of  U.S. -origin 
scrapie-infected  feed  ingredients  to 
cattle  produces  BSE.  Therefore,  the 
theory  that  BSE  evolved  naturally  in 
cattle  has  not  been  ruled  out  (Ref.  88). 
See  also  the  discussion  in  n.A.5.  of  this 
document. 

Furthermore,  the  U.K.  studies  suggest 
that  the  spread  of  BSE  appeared  to  have 
been  exacerbated  by  the  practice  of 
feeding  ingredients  from  rendered  BSE- 
infected  cattle  to  cattle,  including  young 
calves,  a  practice  that  was  subsequently 
banned.  Incomplete  immediate 
compliance  with  the  feeding  ban  may 
account  for  the  fact  that  some  cattle 
born  after  the  ban  continue  to  be 
infected  with  BSE  and  has  complicated 
any  theory  of  vertical  transmission  of 
the  disease.  The  research  findings  of 
maternal  transmission  of  BSE  are 
inconclusive,  but  if  it  occurs,  it  does  so 
at  a  rate  insufficient  to  maintain  the 
epidemic  (Ref.  89). 

C.  The  Association  Between  Animal 
TSE's  and  Human  TSE's 

All  the  animal  and  human  TSE's  have 
been  shown  to  be  transmissible 
experimentally  to  laboratory  animals. 
The  human  and  animal  diseases  are 
pathologically  similar  and  share  some 
etiological  similarities.  TSE's  are  not 
officially  considered  zoonotic  diseases, 
i.e.,  known  to  be  naturally  transmissible 
from  animals  to  humans.  The 
distribution  of  CJD  in  the  world  does 
not  coincide  with  that  of  scrapie  in 
sheep  or  of  BSE  in  cattle.  Human 
exposure  to  sheep  or  cattle  has  a  low 
correlation  with  C7D.  However,  the 
recent  report  from  the  United  Kingdom 
of  nv-CJD,  and  its  possible  relationship 
to  BSE,  is  causing  scientists  around  the 
world  including  those  at  CDC  to 
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reevaluate  whether  BSE  mav  be  a 
zoonotic  disease. 

This  concern  is  further  supported  by 
the  recent  report  of  experimental  BSE 
transmission  to  macaques,  with  the 
development  of  nv-CJD-like  plaques  in 
these  monkeys  (see  the  following 
discussion  in  this  section). 

The  possibility  of  transmission  of 
TSE's  from  animals  to  humans  has  been 
suggested,  most  recently  in  connection 
with  the  identification  of  nv-CJD  in  the 
United  Kingdom,  Scientists  in  the 
United  Kingdom  concluded  that  the  nv- 
CJD  cases  may  be  unique  to  the  United 
Kingdom,  raising  the  possibility  that 
they  are  causally  linked  to  BSE.  The 
scientists  stated  that  "the  common 
neuropathological  picture  may  indicate 
infection  bv  a  common  strain  of  the 
causative  agent,  as  in  sheep  scrapie  in 
which  strains  of  the  disease  have  been 
identified  «   ♦   '  -  (Ref.  30)  The  United 
Kingdom  Spongiform  Encephalopathy 
Advisory  Committee  (SEAC)  stated  that 
"although  there  is  no  direct  evidence  of 
a  link,  on  currmt  data  and  m  absence 
of  any  credible  alternative  the  most 
likely  explanation  at  present  is  that 
these  cases  are  linked  to  exposure  to 
BSE  before  introduction  of  the  SBO 
Ispecitied  bovine  nffalj  ban  in  1939" 
(Ref.  90).  A  WHO  consultation  in  April 
1996  com  hided  that  "a  link  has  not  vet 
been  pro\en  between  v-CJD  in  'he  U.K. 
and  the  effect  of  exposure  to  the  BSE 
agent.  The  most  likely  hypothesis  for  v- 
CJD  is  the  exposure  of  the  United 
Kingdom  popula'ion  to  BSE"  (Ref.  2). 
However,  a  second  WHO  consultation, 
in  May  1996  concluded  that  "the 
clinical  and  neuropathological  features 
of  the  newly  recognized  CJD  \:iriant  do 
no'  pro\ide  information  which  could  be 
used  to  provf;  the  possiole  link  between 
this  disease  and  BSE  in  cattle"  (Ref.  91). 

The  recent  finding  of  florid  amyloid 
plaques  in  the  brains  of  macaques 
inoculated  with,  suspensions  of  BSE- 
infected  cow  brains  increases  suspicion 
that  exposure  to  the  BSE  agent  may  be 
the  source  of  nv-CID.  Amyloid  plaques 
have  never  before  been  seen  in  monkeys 
uith  TSE's.  and  the  florid  plaques 
resembled  those  in  n\-CJD  patients 
(Ref.  92).  In  a  recent  paper  by  Collinge, 
et  al.  (Ref.  93).  it  is  stated  that   'strains 
ot  transmissible  encephalop(^th!^'s  are 
distinguished  by  differing 
physicochemica!  properties  of  PrPsc, 
the  disease-related  isoform  of  prion 
protein,  which  can  be  maintained  on 
transmission  to  transgenic  mice    New 
variant'  CJD  has  a  strain  characteristic 
distinct  from  other  types  of  CJD  and 
which  resembles  those  of  BSE 
transmitted  to  mice,  domestic  cat  and 
macaque,  and  is  consistent  with  BSE 
being  the  source  ot  this  new  disease. 


Strain  characteristics  revealed  here 
suggest  that  the  prion  protein  may  itself 
encode  disease  phenotypes." 

The  possible  association  between  BSE 
and  nv-CJD  may  be  further  clarified  by 
results  from  studies  that  are  under  way 
(e.g.,  experimental  inoculation  of  brain 
tissue  from  the  nv-CJD  patients  into 
mice). 

D  Infectivity  of  Specific  Tissues 

The  WHO  in  a  recent  publication  has 
summarized  the  infectivity  of  various 
tissues  from  sheep,  goat,  and  cattle  (Ref. 
94).  Scientific  studies  are  currently 
being  conducted  in  which  calves  are  fed 
homogenized  brain  tissue  from  United 
Kingdom  cattle  confirmed  to  have  BSE, 
and  then  various  tissues  are  collected 
from  the  calves  at  4-nionth  inter\aJs 
(Refs  36  and  95).  The  tissues  from  these 
calves  are  being  analyzed  for  the 
presence  of  the  BSE  agent.  The  study 
has  been  m  progress  for  18  months  and 
only  brain,  spinal  cord,  and  retina  have 
tieen  siiown  to  be  highly  infectious. 
Distal  ileum  has  been  shown  to  be 
infectious,  but  much  less  than  the 
previously  mentioned  tissues.  No  other 
tissues,  most  notably,  muscle  meat, 
milk,  or  blood  have  been  shown  to  be 
infectious.  The  results  of  these  current 
experiments  parallel  the  previous 
research  as  summarized  by  WHO 
However,  the  agency  notes  that 
infectivity  of  other  tissues  that  might  be 
fed  to  ruminants  has  not  been 
definitively  determined.  This  is,  in  part, 
because  of  the  lack  of  desired  sensitivity 
in  the  available  assay  methods. 

In  summary,  meat,  milk,  milk 
products,  and  blood  have  not  been 
shown  to  transmit  BSE  infectivity. 
These  products  are  considered  safe  for 
human  consumption  by  health 
authorities  including  the  WHO 

E.  Potential  Risk  of  TSE's  to  the  United 
Statea 

1   Overview 

This  proposed  FD.^  action  is  designed 
to  reduce  the  risk  of  a  BSE  epidemic  in 
the  U'nited  States  and  thereby  protect 
the  health  ot  animals  and  possibly  of 
people  if  there  is,  in  fact,  a  zoonotic 
relationship  between  BSE  and  CJD  Risk 
is  defined  as  the  probability  of  an 
adverse  effect  to  an  individual  or  a 
population.  The  four  steps  that  are 
typically  invohed  m  risk  iyialysis  are 
hazard  identification,  hazard  exposure, 
dose  response,  and  risk  characterization. 

While  BSE  has  not  been  found  in  the 
United  States,  the  agency  believes  it 
presents  a  potential  risk  to  the  health  of 
animals  and  people.  There  are 
incubational  and  symptomatic 
similarities  (as  well  as  se\eral 


differences)  among  the  TSE's.  The 
scientific  characterization  of  these 
diseases  is  incomplete.  However, 
interspecies  cross-infections  have  been 
scientifically  demonstrated  bv 
parenteral  iniection  and  oral  routes  of 
exposure. 

■The  typically  '  ing  incubation  period 
and  the  potentially  devastating  effect 
that  a  BSE  outbr«>ak  would  have  on 
animal  health  and  U.S,  agribusiness  also 
supports  a  co,  -.ervative  reculatorv 
approach  aimed  at  prevention.  While 
the  current  level  of  exposure  to  products 
derived  from  animals  with  a  TSE  is 
extremely  low  or  absent,  trie  potential 
consequences  of  such  exposure  and  the 
apparent  small  intake  of  the  agent 
needed  to  achieve  infection  in  some 
animals  further  encourage  a 
conservative  regulatory  policy. 

Dose  response  assessments  will  be 
difficult  because  of  the  lack  of  good 
exposure  data  and  the  possibilitv  of 
different  susceptibilities,  e.g.,  age  or 
genetic  factors,  in  different 
subpopulations.  Although  the  TSE's  are 
generally  transmissible  to  laboratory 
animals  following  intraperitoneal  (ip)  or 
intracerebral  (ic)  routes  of 
administration,  the  limited  data  that  are 
available  following  the  oral  route  of 
administration  suggests  that  this  route  is 
much  less  efficient  than  ip  or  ic. 
Currently,  it  is  quite  difficult  to  make  an 
accurate  dose  response  assessment  for  a 
TSE  agent  following  oral  administration. 

A  number  of  actions,  in  addition  to 
this  proposed  rule,  have  been  taken  to 
manage  a  reduction  in  risk  that  BSE  will 
enter  the  Unit'"  J  States  cattle 
population.  Restrictions  have  been 
placed  on  the  importation  of  live  cattle 
(July  1989)  and  ruminant  products  (e.g., 
meat  and  bone  meal,  bone  meal,  blood 
meal,  offal,  fat.  and  glands)  from 
countries  which  have  BSE.  Live  animals 
imported  prior  to  the  restrictions  on 
imports  have  been  regularly  monitored 
by  .Animal  and  Plant  Health  Inspection 
Service  (APHIS)  vetsrinarians,  and 
APHIS  is  currently  in  the  process  of 
purchasing  the  remaining  live  cattle  for 
diagnostic  research  purposes. 
Histopathological  examination  of  brain 
tissues  has  been  carried  out  on  more 
than  5.000  specimens  from  cattle  that 
were  disabled  or  that  demon.strated 
neurological  signs  prior  to  slaughter  or 
on  the  farm,  e.g.,  nonambulatory  or 
rabies-negative  cattle.  Histopathological 
and  immunohistochemical  examination 
of  the  nonambulatory  or  "downer  "  cows 
has  been  carried  out  since  1993.  There 
has  been  no  finding  of  BSE  in  tissues 
from  these  animals.  These  animals 
represent  the  highest  BSE  risk  in  the 
country,  however,  they  also  represent  an 
extremely  small  percentage  of  the  cattle 


562 


Federal  Register  /  Vol.  62.  No.  2  /  Friday,  January  3.  1997  /  Proposed  Rules 


slaughtered  in  the  United  States.  This 
active  surveillance  program  is 
continuing  and  may  be  expanded.  The 
expansion  of  this  program  was 
indirectly  supported  by  a  comment  to 
the  ANPRM  that  all  "downer"  cows 
should  be  examined  for  BSE. 

Voluntary  actions  by  industry-  have 
reduced  the  feeding  of  rendered  sheep 
proteins  to  ruminants  and  the  rendering 
of  adult  sheep.  A  voluntary  Scrapie 
Flock  Certification  Program  was 
implemented  in  1992.  The  program,  a 
cooperative  effort  among  industry,  State 
animal  health  officials  and  APHIS,  seeks 
to  reduce  the  prevalence  of  scrapie  in 
U.S.  sheep  A  considerable  educational 
effort  continues  to  increase  the 
awareness  of  veterinarians,  veterinary 
laboraton,"  diagnosticians,  livestock  and 
related  industry  businesses,  and 
producers  to  the  early  clinical  signs  of 
BSE.  Videos  of  United  Kingdom  BSE 
affected  animals  have  been  distributed 
to  USDA  veterinarians  to  enhance  their 
ability  to  clinically  diagnose  BSE  in 
suspect  live  animals.  CDC  has  recently 
published  an  update  (Ref.  96)  of  its 
previous  review  of  national  CJD 
mortality  and  the  results  of  active  CJD 
surveillance  in  five  sites  in  the  United 
States.  These  reviews  did  not  detect 
evidence  of  the  occurrence  of  the  newly 
described  variant  form  of  CJD  in  the 
United  States.  As  an  important 
complement  to  these  other  public  health 
efforts,  this  proposed  rule  would  declare 
that  animal  protein  derived  from 
ruminant  and  mink  tissues  is  an 
unapproved  food  additive  for  use  in 
ruminant  feeds,  and  would  establish 
enforcement  procedures.  These  actions, 
individually  and  collectively,  contribute 
to  a  greativ  reduced  risk  of  a  BSE 
epidemic  ever  occurring  in  th^  United 
States. 

2.  Comparison  With  the  U.K.  Conditions 

Investigators  have  identified  several 
major  risk  factors  that  apparently 
contributed  to  the  emergence  of  the 
disease  and  the  resultant  epidemic  in 
the  United  Kingdom.  These  are:  (1)  A 
large  sheep  population  relative  to  the 
cattle  population.  (2)  a  large, 
uncontrolled,  scrapie  incidence  rate.  (3) 
the  production  of  "greaves,"  an 
incompletelv  processed  intermediate 
product  in  the  rendering  prot;ess,  (4) 
changes  in  rendering  processes,  such  as 
the  reduced  use  of  solvent  extraction, 
and  (5)  the  feeding  of  significant 
amounts,  up  to  4  percent  of  the  diet,  of 
meat  and  bone  meal  to  voung  dairy 
calves 

In  addition  to  the  risk  factors 
described  in  section  II.E.2.  of  this 
document,  the  practice  of  processing 
dead  sheep  and  cattle  in  the  United 


Kingdom  likely  contributed  to  the 
amplification  of  the  TSE  agent.  In  the 
United  Kingdom,  sheep  which  may 
have  died  of  .scrapie  and  cattle  with 
BSE,  were  picked  up  by  "knackers"  for 
rendering  into  animal  feed.  This 
material  was  partially  rendered  into 
"greaves,"  which  might  have  contained 
large  amounts  of  the  scrapie/BSE  agent, 
and  was  fed  to  dairy  calves  in  large 
amounts.  The  spread  of  BSE  appeared  to 
be  facilitated  by  the  feeding  of  rendered 
BSE-infected  cattle  back  to  calves.  The 
BSE  agent  is  postulated  to  have  recycled 
from  cows  to  calves  through  ruminant- 
to-ruminant  feeding  until  the  practice 
ceased  following  the  1989  ban  on  the 
practice. 

In  the  United  States,  the  cattle 
population  is  much  larger  than  the 
sheep  population,  the  incidence  of 
scrapie  is  much  lower  and  a  scrapie 
control  program  is  in  place;  renderers  in 
the  United  States  do  not  manufacture 
greaves;  and  the  rendering  processes 
used  in  the  United  States  are  thought  to 
reduce  the  titre  (level)  of  TSE  agents  if 
any.  The  lack  of  a  practice  of  feeding 
large  amounts  of  meat  and  bone  meal  to 
calves  in  the  United  States,  and  the 
comparatively  younger  average  age  of 
U.S.  dairy  cattle  are  also  differences  that 
are  believed  to  be  important  in 
protecting  the  United  States  against  a 
U.K. -type  BSE  epidemic.  Nevertheless, 
scrapie  does  exist  in  the  United  States, 
sheep  are  rendered  and  included  in 
ruminant  feed,  the  rendering  process 
does  not  totally  inactivate  TSE  agents, 
and  calves  are  fed  meat  and  bone  meal. 
Therefore  the  risk  of  a  BSE  epidemic  in 
the  United  States,  while  much  less, 
cannot  be  completely  discounted. 

F.  Historical  Efforts  to  Control  TSE's 

1.  U.S.  Actions 

a.  FDA.  FDA  is  the  Federal  agency 
responsible  for  the  safety  and 
effectiveness  of  a  large  number  of 
products  and  commodities.  Briefly, 
these  include,  drugs  for  use  in  people 
and  animals,  human  biological 
products,  medical  devices,  food,  dietar\' 
supplements,  cosmetics,  and  animal 
feeds.  Each  of  these  product  groups 
provides  the  potential  for  the 
transmission  of  spongiform 
encephalopathies  in  man  or  animals. 
FDA  formed  a  Working  Group 
composed  of  the  Deputy  Commissioner 
for  Operations  and  representatives  from 
the  Centers  to  consider  TSE's  in  relation 
to  FDA  regulated  products.  As  a  result 
of  the  Working  Group's  deliberations, 
FDA  has  taken  the  following  actions: 

•  In  1992,  letters  were  sent  to 
manufacturers  of  dietary  supplements 
asking  those  manufacturers  to 


reformulate  their  products  to  be  certain 
they  do  not  contain  materials  from  BSE 
or  scrapie  infected  animals; 

•  In  1993,  letters  were  sent  to 
manufacturers  of  drugs,  biologies,  and 
devices  asking  them  not  to  use  bovine- 
derived  materials  from  countries  with 
BSE;  and 

•  In  1996,  letters  were  sent  to 
manufacturers  of  drugs,  biologies, 
devices,  and  animal  feeds  noting  a 
possible  relationship  between  BSE  and 
nv-CJD  and  asking  that  they  not  use 
materials  from  BSE  countries. 

In  1992,  FDA  conducted  a  survey  of 
major  sheep  rendering  plants  to 
determine  compliance  with  a  1989 
voluntary  industry  ban  on  the  use  of 
adult  sheep  offal  in  ruminant  feeds.  The 
voluntary  ban  and  results  of  the  survey 
are  described  in  section  I.F.3.  of  this 
document.  In  the  Federal  Register  of 
August  29,  1994  (59  FR  44584),  FDA 
published  a  proposed  rule  proposing  to 
declare  that  specified  offal  from  adult 
sheep  and  goats  is  an  unapproved  feed 
additive  in  ruminant  feed  (hereinafter 
referred  to  as  the  August  1994  proposed 
rule).  In  the  Federal  Register  of  May  14, 
1996,  FDA  published  an  ANPRM  stating 
that  FDA  was  considering  whether  to 
provide  that  the  use  of  protein  derived 
from  ruminants  in  ruminant  feed  be 
prohibited. 

An  international  symposium  entitled 
"Tissue  Distribution,  Inactivation,  and 
Transmission  of  Transmissible 
Spongiform  Encephalopathies  '  and 
cohosted  by  APHIS  and  FDA's  Center 
for  Veterinary  Medicine  (CVM)  was  held 
on  May  13  and  14,  1996,  in  Riverdale. 
MD.  The  symposium  participants 
engaged  in  discussion  of  findings  from 
unpublished,  recently  completed,  and 
in-progress  scientific  investigations  on 
TSE's,  and  optimal  approaches  to 
managing  any  risk  of  TSE's  to  animal 
health. 

b.  USDA.  USDA  policy  has  been  both 
proactive  and  preventive.  The  Food 
Safety  and  Inspection  Service  (FSIS) 
and  APHIS  have  been  active  in  taking 
measures  in  surveillance,  prevention, 
and  education  about  TSE's.  In  1990, 
APHIS  created  a  BSE  Issues 
Management  Team  to  analyze  risks  of 
BSE  to  the  United  States,  disseminate 
accurate  information  about  the  disease, 
and  act  as  a  reference  source  for 
responding  to  questions  about  BSE. 
APHIS  has  also  collaborated  in  the 
education  of  veterinary  practitioners, 
veterinary  laboratory  diagnosticians, 
industry  and  producers  on  the  clinical 
signs  and  pathology  of  BSE. 

APHIS  has  increased  its  surveillance 
efforts  to  verify  that  the  United  States  is 
free  of  BSE  and  to  detect  the  disease 
should  it  be  introduced  into  the  United 
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States.  As  part  of  an  ongoing  active 
surveillance  program,  more  than  60 
veterinary  diagnostic  laboratories  across 
the  United  States,  and  the  National 
Veterinary  Service  Laboratories  (NVSL) 
of  APHIS,  continue  to  examine  bovine 
brains  from  the  following  sources:  (1] 
APHIS  investigations  in  the  United 
States  where  suspected  encephalitic 
conditions  in  cattle  are  reported  under 
the  foreign  animal  disease  investigation 
program;  (2)  CDC  and  State  public 
health  laboratories  (specimens  from 
bovine  that  were  found  negative  for 
rabies);  and  (3)  FSIS  (specimens  from 
"downer"  cows  or  those  exhibiting  CNS 
abnormalities).  More  than  5.000  bovine 
brains  have  been  examined,  and  none  of 
these  specimens  contained  lesions  with 
the  characteristics  and  distribution 
typical  for  BSE  (Refs.  12  and  97),  APHIS 
is  currently  in  the  process  of  purchasing 
the  69  living  cattle  (from  a  total  of  496 
cattle)  imported  from  the  United 
Kingdom  between  1981  and  1989.  In 
July  1989.  the  importation  of  live 
ruminants  and  ruminant  products  from 
all  countries  known  to  have  BSE  in 
native  animals  was  banned. 

USDA  continues  to  analyze  and  report 
epidemiologic  findings  and  potential 
risks  to  the  United  States.  In  1991. 
USDA  issued  two  reports  analvzing  risk 
factors  associated  with  BSE  in  the 
United  Kingdom  based  on  the  British 
hypothesis  of  the  disease  occurring  as  a 
result  of  feeding  scrapie-contaminated 
meat  and  bone  meal  (Refs.  98  and  84), 
Because  of  some  similarities  in  the 
animal  industries  between  the  two 
countries,  the  possibility  of  BSE 
occurring  in  the  United  States  could  not 
be  eliminated.  However,  the  probability 
of  occurrence  was  determined  to  be  very 
low  as  the  amount  of  sheep  offal  was 
found  to  be  0.6  percent  of  all  US. 
rendered  product  compared  to  the 
estimate  of  14  percent  of  all  U.K. 
rendered  product.  Furthermore,  the 
incidence  of  scrapie  in  the  United  States 
is  much  lower  than  in  Great  Britain;  a 
scrapie  eradication  or  control  program 
has  been  in  effect  in  the  United  States 
and  rendered  products  are  not  routinely 
incorporated  into  calf  diets  as  was  the 
practice  in  the  United  Kingdom. 
Since  1991.  USDA  has  closely 
followed  scientific  findings  and  has 
updated  the  BSE  risk  factor  analvsis. 
first  in  199.3  (Ref  99)  and  as  recentlv  as 
February  1996  (Ref  4).  Changes  within 
each  of  the  risk  factors  have  been 
evaluated,  and  because  there  has  either 
been  no  change  or  a  decrease  in  the 
magnitude  of  risk  factors,  the  overall 
risk  of  BSE  in  the  United  States  is 
believed  to  have  decreased.  The 
Februarv.  1996  report  estimated  the 
maximum  potential  1-year  period 


prevalence  of  BSE  to  range  from  2.3  to 
12  cases  per  1  million  adult  cattle.  In 
other  words,  under  the  worst  case 
scenario  between  approximately  115 
and  600  adult  cattle  would  become 
infected  with  BSE  each  year,  m  a  US, 
population  of  nearly  50  million  adult 
cattle. 

APHIS  has  had  a  scrapie  control 
program  in  effect  since  1952,  Flocks  that 
have  been  enrolled  in  the  voluntarv 
certification  program  for  sheep  for  5 
years,  and  have  not  had  a  diagnosed 
case  of  scrapie  within  5  vears  or  a  case 
traced  back  to  the  flock  during  that 
period,  may  apply  for  APHIS 
certification  and  be  officially  identified 
as  such.  This  new  control  effort 
provides  a  mechanism  to  recognize 
flocks  as  scrapie-free  in  the  absence  of 
a  live  animal  diagnostic  test. 

There  is  no  official  USDA  program  on 
TME  or  CWD.  Although  the  last  TME 
case  detected  in  the  I'nited  States  was 
in  1985.  monitoring  for  this  disease 
continues.  APHIS  cooperates  with  State 
wildlife  and  diagnostic  officials  in 
Colorado  and  Wyoming  in  the  limited 
areas  where  CWD  has  been  reported 
In  December  1991.  .^PHIS  placed  a 
ban  on  importation  of  certain  products 
of  ruminant  origin  from  (  ountries 
known  to  have  BSE  (56  FR  63865, 
December  6.  1991).  These  products 
include;  Meat  and  bone  meal,  bone 
meal,  blood  meal,  offal,  fat.  and  glands 
In  addition  to  prohibiting  the  materials 
listed  previously,  the  regulation  requires 
that  imported  meat  for  human  or  animal 
consumption  from  bovines  be  deboned. 
with  visible  lymphatic  and  nervous 
tissue  removed;  that  it  be  obtained  from 
animals  which  have  undergone  a 
veterinary  examination  prior  to 
slaughter;  and  that  it  be  obtained  from 
ruminants  which  have  not  been  in  any 
country  in  which  BSE  has  been  reported 
during  a  period  of  time  when  that 
country  permitted  the  use  of  ruminant 
protein  in  ruminant  feed  APHIS  mav 
allow  the  importation  of  the  banned 
products  under  a  special  permit  for 
scientific  or  research  purposes,  or  under 
special  conditions  to  be  u.sed  in 
cosmetics.  No  bovine  meat  from  the 
United  Kingdom  has  been  allowed  to  be 
imported  into  the  United  States  by  FSIS 
for  human  consumption  since  before  the 
BSE  epidemic:  occurred  in  the  United 
Kingdom,  The  network  of  private 
veterinary  practitioners  that  refers 
unusual  cases  to  veterinarv  schools  or 
State  diagnostic  laboratories  around  the 
U'nited  States  provides  an  extensive 
surveillance  system.  FSIS  performs  both 
antemortem  and  post  mortem 
inspections  at  all  tederallv-inspeded 
slaughter  establishments,  and  inspectors 
condemn  al!  animals  with  central 


nervous  system  disorders.  State- 
inspected  slaughter  operations  follow 
the  same  procedures. 

USDA  also  maintains  a  database  on 
these  and  other  conditions  The 
Veterinary  Diagnostic  Laboraton- 
Reporting  System  (VDLRS)  is  a  database 
of  selected  disease  conditions  submitted 
by  29  State  and  universitv  \eterinary 
diagnostic  laboratories  throughout  the 
United  States,  and  includes  the  results 
of  histologic  examinations  for  BSE.  The 
VDLRS  is  a  cooperative  effort  of  the 
American  Association  of  Veterinary 
Laboratory  Diagnosticians  (AAVLD),  the 
U.S.  Animal  Health  Association 
(USAHA).  .APHIS'  Veterinarv  Service 
Centers  for  Epidemiologv  and  Animal 
Health,  and  the  29  laboratories 
mentioned  previouslv. 

c.  Public  Health  Senire  iPHSl  i.  CDC. 
CDC  conducts  surveillance  for  CID 
through  exanunation  of  death  certificate 
data  compiled  bv  the  .National  Center 
for  Health  Statistics.  CDC.  for  U.S. 
residents  for  whom  CJD  was  listed  as 
one  of  the  multiple  causes  of  death  (Ref. 
100).  These  data  indicate  that  the 
annual  CJD  mortality  rates  in  the  United 
States  between  1979  and  1993  have 
been  relati\ely  stable,  rangmg  between 
only  0.8  case  per  million  in  both  1979 
and  1990  and  1.1  cases  per  million  in 
1987.  In  addition,  CJD  deaths  in  persons 
younger  than  30  years  of  age  in  the 
United  States  remain  extremelv  rare  (<5 
cases  per  billion  per  year)  (Ref  101), 

CDC  is  working  with  the  Council  of 
State  and  Territorial  Epidemiologists  to 
c:onsider  expansion  of  current  CID 
surveillance.  CDC  is  also  working  with 
its  four  established  Emerging  Infections 
Programs  (Minnesota.  Oregon. 
Connecticut,  and  the  San  Francisco  Bay 
area,  California),  the  Georgia 
Department  of  Human  Resources,  and 
the  Atlanta  Metropolitan  Active 
Surveillance  Program  to  pilot  enhanced 
surveillance  efforts  for  CJD  (Ref  101). 
This  effort  includes  an  active  search  for 
v-CID  as  described  in  the  United 
Kingdom  (Ref  30).  On  August  9,  1996, 
the  results  of  this  enhanced  CJD 
surveillance  effort  was  published,  no 
evidence  of  the  occurrence  of  the  newlv 
described  variant  form  of  CJD  was  found 
in  the  United  States.  No  evidence  of  v- 
CJD  has  been  found  in  the  United  States, 
li.  National  Institutes  of  Health  iXIHj. 
A  project  of  the  Laboraton,'  of  Central 
Nervous  System  Studies  of  the  National 
Institute  of  Neurological  Diseases  and 
Stroke  is  conducting  investigations  on 
slow,  latent,  and  temperate  viral 
infections  associated  with  chronic 
degenerative  neurological  diseases. 
Important  areas  of  study  are  the 
pathogenesis  of  slow  infections  and 
mechanisms  of  persistence  in  kuru  and 
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CJD.  Also  intensive  molecular, 
biological,  genetic,  and  immunological 
studies  are  being  conducted  on  amyloid 
formation  in  the  brain  in  Alzheimer's 
disease,  normal  aging.  Down's 
syndrome,  and  slow  viral  infections, 
and  the  elucidation  of  the  de  novo 
generation  of  infectious  amyloid 
proteins  from  normal  host  precursor 
proteins  in  kuru,  CID,  GSS  syndrome, 
scrapie  and  BSE.  Research  on  TSE's  has 
also  been  conducted  by  the  NIH 
Laboratory  of  Persistent  Viral  Disease. 
FDA  maintains  close  contact  with 
scientists  in  the  laboratories  and  expects 
to  use  their  expertise  in  the  evaluation 
of  inactivation  methods  and 
transmission  studies. 

iii.  Other  actions.  On  April  8,  1996,  an 
interagency  meeting  at  CE)C  including 
representatives  from  CDC,  NIH.  FDA, 
USDA,  and  the  U.S.  Department  of 
Defense  was  held  to  disseminate 
conclusions  from  the  WHO  consultation 
regarding  v-CID  and  to  coordinate 
preventive  activities  among  these 
agencies  to  address  the  BSE  and  CJD 
issues. 

2.  International  Actions 

a.  United  Kingdom.  Regulatory 
controls  taken  to  manage  the  BSE 
epidemic  in  the  United  Kingdom  and  to 
address  public  health  concerns  include: 
(1)  An  action  in  June  1988  to  make  the 
disease  reportable;  (2)  a  ban  in  July  1988 
on  the  feeding  of  ruminant-derived 
protein  supplements  to  other  ruminants: 
(3)  an  order  in  August  1988  for  the 
compulsory  slaughter  and  incineration 
of  BSE  suspect  cattle;  (4)  a  ban  in 
November  1989  on  the  inclusion  of 
specified  bovine  offal  (brain,  spinal 
cord,  thymus,  spleen,  tonsils,  and 
intestines)  for  human  consumption;  and 
(5)  a  ban  in  September  1990  on  use  of 
specified  bovine  offal  in  any  animal 
feed. 

A  CJD  Surveillance  Unit  was 
establishedto  monitor  CJD  numbers  in 
the  United  Kingdom.  SEAC,  consisting 
of  experts  in  neurology,  epidemiology, 
and  microbiology  from  outside  the 
British  government,  was  established  in 
1990  to  oversee  all  aspects  of  TSE's  and 
human  and  animal  health.  USDA  has  a 
representative  on  this  committee. 

Major  regulatory  actions  occurring 
after  the  SEAC  report  on  nv-CJD  (Ref 
90)  include  legislation  to  ban  the 
feeding  of  mammalian  meat  and  bone 
meal  to  any  farmed  animal,  and 
legislation  to  ban  the  use  of  cattle  head 
meat  for  human  consumption. 

b.  WHO.  WHO  has  held  meetings  on 
the  spongiform  encephalopathies  in 
1991,  1993,  1995, and  1996,  and  a 
meeting  in  collaboration  with  the  Office 
International  des  Epizooties  (OLE)  in 


1994.  The  general  purposes  of  these 
meetings  were  to  review  the  existing 
state  of  knowledge  on  spongiform 
encephalopathies  including  BSE,  to 
evaluate  possible  means  of 
transmission,  and  to  identify  risk  factors 
for  infection.  A  specific  purpose  was  to 
review  the  possible  human  public 
health  implications  of  animal 
spongiform  encephalopathies,  with 
special  emphasis  on  BSE.  The  group  of 
international  experts  convened  in  April 
1996  by  WHO  recommended  that  all 
countries  should  ban  the  use  of 
ruminant  tissues  in  ruminant  feed.  The 
WHO  group  also  declared  that  milk  and 
milk  products,  including  such  products 
from  the  United  Kingdom,  are  safe  for 
human  consumption  and  that  gelatin  in 
the  food  chain  is  considered  safe 
becau.se  its  preparation  effectively 
destroys  BSE.  Finally,  the  group 
concluded  that  tallow  could  be  safe  if 
effective  rendering  procedures  are  in 
place  (i.e.,  rendered  as  protein-free) 
(Ref.  2). 

c.  OIE.  OIE  has  supported  the  U.K. 
ban  on  the  use  of  specified  offals  and 
has  recommended  that  the  same  action 
be  taken  in  other  countries  with  a  high 
incidence  of  the  disease  (Ref.  102).  OIE 
has  held  meetings  in  1990,  1991,  1992, 

1995.  and  1996,  and  has  developed 
guidelines  concerning  animals  and 
animal  products  to  prevent  movement 
to  unaffected  countries. 

d.  European  Community  (EC).  The  EC 
has  held  a  series  of  meetings  related  to 
BSE.  Following  issuance  of  the  U.K. 
SEAC  statement  suggesting  a  possible 
link  between  nv-CJD  and  BSE,  the  EC 
imposed  a  ban  on  British  cattle,  beef 
and  bovine  derivatives  (Ref.  103). 

3.  Voluntary  Measures  by  the  U.S. 
Animal  Industries 

a.  Voluntary  ban  on  rendering  adult 
sheep.  In  1989,  the  National  Renderers 
Association  (NRA)  and  the  Animal 
Protein  Producers  Industry  (APPI) 
recommended  to  their  members  that 
they  stop  rendering  adult  sheep  or 
providing  sheep  offal  for  sale  as  meat 
and  bone  meal  for  inclusion  in  cattle 
feed  (Ref.  104).  Following  the 
recommendation  of  the  voluntary  ban, 
FDA  carried  out  a  survey  of  current 
practices  in  the  United  States  for 
rendering  or  otherwise  disposing  of 
adult  sheep  carcasses  and  parts, 
specifically  head,  brain,  and  spinal 
cord.  Limited  inspections  of  rendering 
plants  were  conducted  m  1992  to:  (1) 
Assess  compliance  by  U.S.  renderers 
with  the  voluntary  ban;  (2)  identify 
rendering  plant  practices  concerning 
adult  sheep;  and  (3)  determine  if 
rendered  adult  sheep  protein 
byproducts  were  being  sold  or  labeled 


for  use  as  feed  or  feed  components  for 
cattle.  Of  the  19  plants  surveyed,  }5 
rendered  carcasses  or  offal  of  adult 
sheep.  These  15  plants  processed  more 
than  85  percent  of  the  adult  sheep 
rendered  in  the  United  States.  Eleven  of 
the  15  plants  rendered  carcasses  of  adult 
sheep  with  heads.  7  of  the  15  rendered 
sheep  carcasses  separately  from  other 
species,  6  of  the  15  maintained  meat 
and  bone  meal  from  adult  sheep 
separate  from  meat  and  bone  meal  from 
other  species,  and  4  of  the  15  rendered 
sheep  that  had  died  of  causes  other  than 
slaughter.  Six  of  the  11  renderers 
processing  adult  sheep  with  heads  had 
sold  meat  and  bone  meal  to 
manufacturers  of  cattle  feed.  Thus,  the 
rendering  industry's  voluntary  ban  on 
the  rendering  of  adult  sheep  or 
providing  sheep  offal  for  use  in  cattle 
feed  was  not  fully  implemented  at  the 
time  of  the  survey  (Ref.  105). 

b.  Voluntary  ban  on  feeding  ruminant 
proteins  to  ruminants.  On  March  29, 
1996,  the  National  Cattlemen's  Beef 
Association  (NCBA),  the  National  Milk 
Producers  Federation,  the  American 
Sheep  Association,  the  American 
Veterinary  Medical  Association,  the 
American  Association  of  Veterinary 
Medical  Colleges,  and  the  American 
Association  of  Bovine  Practitioners 
announced  the  recommendation  of  a 
voluntary  ban  on  the  feeding  of 
ruminant-derived  proteins  to  ruminant 
animals  (Ref.  106).  USDA,  PHS,  the 
American  Society  of  Animal  Science, 
and  other  organizations  announced 
support  for  the  voluntary  ban  (Refs.  107 
and  108).  According  to  the  NCBA  (Ref. 
109),  a  comprehensive  communication 
strategy,  seeking  removal  of  ruminant- 
derived  proteins  from  the  rations  of 
ruminants,  was  implemented  in  May 
1996  by  the  feed  industry,  nutritionists, 
veterinarians,  extension  specialists,  and 
dairy  and  beef  producers.  NCBA  has  not 
conducted  a  survey  to  assess  the  impact 
of  its  communication  strategy;  however, 
NCBA  did  point  out  that  past  requests 
for  voluntary  action  by  the  cattle 
industry  have  been  quite  successful, 
approaching  90  percent  compliance.  In 
contrast,  an  anonymous  comment  to  the 
ANPRM  suggested  a  compliance  level  of 
less  than  5  percent  (Ref.  110).  FDA  has 
not  conducted  a  survey  to  ascertain  the 
level  of  compliance  with  the  voluntary 
ban, 

G.  Processing  Animal  Tissues  for  Feed 
Ingredients 

1.  Current  Rendering  Practices 

The  following  discussion  on  current 
rendering  practices  comes  directly  from 
comments  supplied  to  FDA  in  response 
to  the  ANPRM  from  representatives  of 
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APPI  and  NR.^.  Knowledge  about  the 
four  basic  types  of  rendering  systems 
that  are  most  commonly  used  in  the 
United  States  today  may  be  crucial  in 
dealing  with  the  TSE  issue  in  this 
country.  Data  on  the  inactivation  of  the 
BSE  and  scrapie  agents  following 
simulation  of  the  most  commonlv  used 
basic  types  of  rendering  systems  in  the 
United  States  could  be  quite  useful. 
especially  because  some  of  these 
systems  do  not  appear  to  have  been 
used  in  the  only  published  rendering 
study  on  BSE  inactivation  (Ref.  85). 

Rendering,  the  process  of  cooking  raw 
material  to  reniove  the  moisture  and  fat 
from  the  solid  protein  portion  of  animal 
tissues,  has  been  practiced  bv  humans 
for  more  than  2.000  years.  The  United 
States  rendering  industry  has  developed 
over  the  last  IfiO  years.  Modern 
rendering  systems  are  high-technology 
recycling  processes  that  efficiently 
convert  animal  byproducts  (shop  fat  and 
bone,  beef  and  pork  slaughterhouse 
materials,  poultry  offal,  fish,  etc.)  to 
stable  protein  and  fat  supplements  for 
feed. 

Current  technology  consists  of  four 
basic  types  of  rendering  systems — batch 
cooker,  continuous  cooker,  continuous 
multi-stage  evaporator,  and  continuous 
preheat/press/evaporator.  All  systems 
consist  of  three  basic  steps:  Grinding  the 
raw  material,  cooking  it  to  remove 
moisture,  and  separating  the  melted  fat 
from  the  protein  solids. 

Batch  cookers  are  multiple  units,  each 
consisting  of  a  horizontal,  steam- 
jacketed  cylindrical  vessel  with  an 
agitator.  Batch  cookers  are  operated  at 
atmospheric  pressure.  The  cooked 
material  is  discharged  to  the  percolator 
drain  pan,  which  contains  a  perforated 
screen  that  allows  the  free-run  fat  tn 
drain  and  be  separated  from  the  protein 
solids  known  as  "tankage." 

Because  "tankage"  contains 
considerable  fat.  it  is  processed  through 
a  screw  press  to  complete  the  separation 
of  fat  from  solids.  The  fat  discharged 
from  the  screw  press  usually  contains 
fine  solid  particles  that  are  removed  by 
either  centrifuging  or  filtration  The 
protein  solids  discharged  from  the 
screw  press  are  known  as  "cracklings," 
which  norma  11\  are  screened  and 
ground  with  a  hammer  mill  to  produce 
protein  meal 

The  continuous  cooker  rendering 
system  normally  consists  of  a  single 
continuous  cooker,  operating  at 
atmospheric  pressure.  The  discharge 
from  the  continuous  cooker  usually 
passes  across  either  a  vibrating  screen  or 
stationary  perforated  screen  to  allow  the 
free-run  fat  to  drain.  The  subsequent 
steps  in  the  continuous  cooker 


rendering  process  are  similar  to  those 
described  before  for  the  batch  cooker 

In  the  continuous  multi-stage 
evaporator  rendering  system,  crushing  is 
used  as  the  first  stage  of  size  reduction 
of  the  raw  material.  A  fat  recycle  stream 
is  then  used  to  deliver  the  material  as 
a  pumpable  slurry  through  the 
secondary  grinding  .step  to  reduce 
further  the  particle  size.  Particle  size 
and  fat  ratios  are  important  components 
of  this  system.  The  slurry  discharge 
from  the  final  stage  of  evaporation  is 
pumped  to  a  centrifuge  which  removes 
most  of  the  fat  and  part  of  it  is  recycled 
back  to  the  second  stage  of  size 
reduction.  The  solids  discharged  from 
the  centrifuge  are  conveyed  to  screw 
presses  which  complete  the  separation 
of  fat  from  the  protein  solids. 

The  continuous  preheat^press/ 
evaporator  rendering  system  is  known 
by  a  variety  of  names  including  the 
Stord  dewatering  rendering  system  and 
the  Atlas  low  temperature  wet  rendering 
system.  In  either  case,  raw  materia!  is 
ground  in  two  stages  and  passes  through 
the  preheater  to  raise  the  temperature  to 
180  to  190  °EF  before  entry  to  the  twin 
screw  press.  The  press  separates  this 
material  into  two  phases;  A  presscake  of 
solids  containing  moisture  and  a  low  fat 
concentration,  and  a  liquid  containing 
mostly  water  (stickwaterl  with  fine 
solids,  soluble  protein,  insoluble  protein 
and  melted  fat. 

The  press  liquid  is  processed  either 
by  passing  through  a  multistage 
evaporator  system  to  remove  the  water 
before  centrifuging  to  remove  the  fine 
solids  from  the  fat,  or  by  passing 
through  a  centrifuge  to  separate  the  fat 
before  multistage  evaporation  ot  the 
remaining  water/fine  solids  fraction. 
The  liquid  separation  system  consisting 
of  two  stages  of  centrifuges  completes 
the  separation  of  the  melted  fat  from  the 
solids  and  water.  In  this  system,  the 
screw  press  normally  used  to  process 
the  "tankage"  is  no  longer  needed 
Longer  drying  times  are  needed  with 
this  system  as  compared  to  previous 
systems  because  of  the  early  fat  removal 
(less  fat  means  less  effective  heat 
transfer). 

The  agency  encourages  further 
research  into  methods  of  deactivation  of 
the  BSE  agent  during  the  rendering 
process. 

2.  Assay  Methodologies  for  Proteins 

Enforcement  of  the  proposed 
regulation  would  be  facilitated  if  a  test 
to  detect  and  distinguish  ruminant  from 
nonruminant  materials  in  feeds  or  feed 
ingredients  was  available.  However, 
practical  assays  that  could  be  used  to 
enforce  the  proposed  regulation  are  not 
available  at  this  time.  The  test 


procedure  would  need  to  exhibit  a  high 
degree  of  sensitivity  and  selectivity,  that 
is,  the  test  must  be  able  to  detect  the 
analyte  of  interest  to  the  exclusion  of 
other  components.  A  test  for  acceptable 
rendered  products  in  animal  feed  musl 
therefore  be  able  to  discriminate  and 
difterentiate  between  permitted  and 
prohibited  animal  derived  proteins. 
Other  factors  of  importance  are  the 
ruggedness  of  the  test  method,  speed, 
and  simplicity  of  design. 

An  enzyme-linked  immunosorbent 
assay  (ELISA)  based  analytic  method 
that  is  both  sensitixe  (detects  low  levels 
of  analyte)  and  specific  (detects 
primarily  the  analyte  of  interest)  is  one 
possibility,  ELISA  is  a  relatively 
straight fon\ard  methodology  There  are 
numerous  commercial  sourc;es  for 
antisera  capable  of  binding  to  bovine, 
o\'ine,  porcine,  and  caprine  proteins. 
Antisera  have  also  been  generated  from 
muscle  extracts  and  validated  for  use  in 
USD.A-approved  ELISA  methods  to 
determine  the  identity  of  raw  and 
cooked  meats  (Refs.  Ill  and  112). 
However,  rendered  products  present  a 
unique  problem  because  rendering 
causes  the  destruction  of  most  of  the 
antibody  binding  epitopes  needed  for  an 
ELIS.^  test  Therefore,  detection  of 
rendered  proteins  by  a  given  antibody 
cannot  be  automatically  assumed. 

Other  potential  methodologies 
include  western  blot  analysis,  capillary 
electrophoresis,  and  high  pressure 
liquid  chromatography  The 
applicability  of  these  three  methods  to 
this  issue  has  not  been  addressed. 
Furthermore,  they  require  expensive, 
specialized  equipment  and  a  high 
degree  of  technical  competence. 

The  agency  encourages  research  to 
detect  and  distinguish  ruminant  from 
nonruminant  materials  in  rendered 
products  and  animal  feeds. 

III.  Statuton,  Provisions  Regarding 
Food  Additives 

The  term  "food"  as  defined  in  the  act 
includes  animal  feed  Section  201(f)  of 
the  act  (21  U.S.C.  321(fl)  defines  food  as 
"articles  used  for  food  or  drink  for  man 
or  other  animals"  and  "articles  used  for 
components  of  any  such  article." 
Furt.hermore.  any  substance  whose 
intended  use  results  or  may  reasonably 
be  expected  to  result  in  its  becoming  a 
component  of  food  is  a  food  additive 
unless,  among  other  things,  it  is  GRAS 
or  is  the  subject  of  a  prior  sanction. 
Section  402(a)(2)(C)  of  the  act  (21  U.S.C. 
342(a)(2)(C))  deems  food  adulterated  "if 
it  is.  or  it  bears  or  contains,  any  food 
additive  which  is  unsafe  within  the 
meaning  of  section  409  *   *   '."Under 
section  409(a)  of  the  act  (21  U.S.C 
348(a)).  a  food  additive  is  unsafe  unless 
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a  food  additive  regulation  or  an 
exemption  is  in  effect  wUh  respect  to  its 
use  or  its  intended  use. 

A  food  additive  regulation  is 
established  by  the  submission  and 
approval  of  a  food  additive  petition,  as 
provided  in  21  CFR  571.1,  or  on  FDA's 
initiative  as  provided  in  21  CFR  ,570.15. 
FDA  on  its  own  initiative  or  at  the 
request  of  an  interested  partv,  also  mav 
propose  to  determine  that  a  substance 
intended  for  use  in  animal  feed  is  not 
GRAS  and  is  a  food  additive  subject  to 
section  409  of  the  act  as  provided  in 
§  570.38  (21  CFR  570.38).  Subsequent  to 
the  publication  of  such  a  proposal  and 
after  consideration  of  public  comments, 
FDA  may  issue  a  final  rule  declaring  the 
substance  to  be  a  food  additive  and 
require  discontinuation  of  its  use  except ' 
when  used  in  compliance  with  a  food 
additive  regulation 

.4.  GBAS  Detennination 

A  determination  that  a  substance 
added  directly  or  indirectly  to  a  food  is 
GR.A.S,  is  generally  ba.sed  on  specific 
information  regarding  the  composition 
of  the  substance,  its  use.  method  of 
preparation,  methods  for  detecting  its 
presence  in  food,  and  information  about 
its  functionality  in  food  (21  CFR  570.35) 
as  determined  by  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  the  safotv  of  such  a  substance. 
A  substance  added  to  food  becomes 
GRAS  as  the  result  of  a  common 
understanding  about  the  substance 
throughout  the  scientific  community 
familiar  with  safety  of  such  substances. 
The  basis  of  expert  views  mav  be  either 
scientific  procedures,  or.  in  the  case  of 
a  substance  used  in  food  prior  to 
January  1,  1958,  experience  based  on 
common  use  in  food  (§  570.30(a))  (21 
CFR  570.30(3)).  General  recognition  of 
safety  through  experience  based  on 
common  use  in  food  prior  to  January  1, 
1958.  may  be  determined  without  the 
quantity  or  quality  of  scientific  studies 
required  for  the  approval  of  a  food 
additive  regulation  However, 
substances  that  are  GR.\S  based  on  such 
use  must  be  currentlv  recognized  as  safe 
based  on  their  pre- 1958  use.  (See  United 
States  v.  Naremco.  553  F.2d  1138  (8th 
Cir.  1977);  compare  United  Sf<j/e>  v. 
Western  Serum.  666  F.2d  335  {9th  Cir. 
1982).)  A  recognition  of  safety  through 
common  use  is  ordinarily  to  be  based  on 
generally  available  data  and  information 
(§  570.30(c)).  An  ingredient  that  was  not 
in  common  use  in  food  prior  to  January 
1 .  1958,  may  achieve  general 
recognition  of  safetv  onlv  through 
scientific  procedures 

General  recognition  of  safetv  based 
upon  .scientific  procedures  requires  the 
same  quantity  and  quality  of  scientific 


evidence  as  is  required  to  obtain 
approval  of  a  food  additive  regulation 
for  the  ingredient  (§  570.30(b)).  (See 
United  States  v.  Nnremco.  553  F.2d  at 
1143.)  A  substance  is  not  GRAS  if  there 
is  a  genuine  dispute  among  experts  as 
to  its  recognition  [An  Article  of  Drug 
*   *   *  Furestrol  Vaginal  Suppositories. 
251  F.  Supp.  1307  (N.D.  Ga,  1968).  affd 
415  F.2d  390  (5th  Cir.  1969).)  Further, 
general  recognition  of  safetv  through 
scientific  procedures  must  be  based 
upon  published  studies  {United  States 
V.  .Articles  of  Food  and  Drug  Colitrol  80 
Medicated.  372  F.  Supp.  915  (N.D.  Ga. 
1974),  affd.  518  F.2d  743.  747  (5th  Cir. 
1975)),  so  that  the  results  are  generally 
available  to  experts.  It  is  not  enough,  in 
attempting  to  establish  that  a  substance 
is  GRAS.  to  establish  that  there  is  an 
absence  of  scientific  studies  that 
demonstrate  the  substance  to  be  unsafe: 
there  must  be  studies  that  show  the 
substance  to  be  safe  [United  States  v.  An 
Article  of  Food  '   *   *  Co  Co  Rico, 
supra.) 

Conversely,  a  substance  may  be 
ineligible  for  GRAS  status  if  studies 
show  that  the  substance  is,  or  mav  be, 
unsafe.  This  is  true  whether  the  studies 
are  published  or  unpublished  (50  FR 
27294  at  27296,  July  2.  1985).  If  there 
are  studies  that  tend  to  support  a 
finding  that  a  particular  substance  is 
GRAS,  but  also  studies  that  tend  to 
support  a  contrary  position,  the  rxmfiict 
in  the  studies,  just  as  a  conflict  in  expert 
opinion,  may  prevent  the  general 
recognition  of  the  safe  use  of  the 
substance. 

B.  Prior  Sanction 

Under  section  201(s)  of  the  act,  the 
term  "food  additive"  does  not  apply  to 
any  substance  used  in  accordance  with 
a  sanction  or  approval  granted  prior  to 
enactment  of  section  201  (s)  of  the  act 
and  granted  under  the  act,  the  Poultry 
Products  Inspection  Act  (21  U.S.C.  451 
et  seq.).  or  the  Federal  Meat  Inspection 
Act  (21  U.S.C.  601  et  seq.).  Section 
570.38(d)  provides  that  if  the 
Commissioner  of  Food  an  il  Drugs  is 
aware  of  any  prior  sanction  for  use  of  a 
substance,  he  will,  concurrentiv  with  a 
notice  determining  that  a  substance  is 
not  GRAS  and  is  a  food  additive  subject 
to  section  409  of  the  act,  propose  a 
separate  regulation  covering  such  use  of 
the  substance. 

In  the  case  of  the  materials  subject  to 
this  proposed  rule,  FDA  has  determined 
that  it  is  unaware  of  anv  applicable 
prior  sanction.  Any  person  who  intends 
to  assert  or  rely  on  such  sanction  is 
required  to  submit  proof  of  the  e.xistence 
of  the  applicable  prior  sanction.  The 
failure  of  any  person  to  come  forward 
with  proof  of  such  an  applicable  prior 


sanction  in  response  to  this  notice  will 
constitute  a  waiver  of  the  right  to  assert 
or  rely  on  such  sanction  at  any  later 
time. 

C.  Food  Additive  Status  of  Ruminant 
Tissues 

The  agency  recognizes  that  processed 
ruminant  byproducts  have  a  long 
historv'  of  use  in  animal  feeds  without 
known  adverse  effects.  However,  the 
evidence  as  discussed  in  sections  1  and 
II. A.  through  II. D.  of  this  document,  for 
the  development  of  a  new  pattern  of 
disease  transmission,  now  indicates  that 
these  ingredients  can  no  longer  be 
categorically  regarded  as  safe.  The 
agency  tentatively  concludes  that,  based 
on  this  evidence,  use  of  such  products 
in  ruminant  feed  is  not  GRAS.  The 
agency  is  proposing  this  regulation  in 
light  of  the  findings  and  conclusions 
described  in  sections  I  and  II  in  this 
notice.  Nor  is  the  agency  aware  of  a 
prior  sanction  for  any  feed  products  that 
contain  these  tissues.  Therefore,  FDA  is 
proposing  that  the  addition  of  protein 
derived  from  ruminant  tissues  to 
ruminant  feed  would  constitute  the  use 
of  an  unapproved  food  additive  because 
no  regulation  is  in  effect  providing  for 
such  use.  Any  ruminant  feed  that 
contains  protein  derived  from  ruminant 
and  mink  tissues  would  be  adulterated. 
Accordingly,  FDA  is  proposing  to  list 
protein  derived  from  ruminant  tissues 
in  part  589. 

IV.  Comments 

PDAs  May  1996  ANPRM  requested 
public  comment  and  information  on  all 
aspects  of  TSE's.  including  BSE.  and  the 
potential  consequences  of  a  prohibition 
on  the  feeding  of  ruminant  protein  to 
ruminants.  The  agency  received  nearly 
600  comments,  including  many  that 
were  submitted  long  after  the  comment 
period  ended.  The  agency  has  attempted 
to  address  the  comments  in  this 
proposal.  If  there  are  anv  significant 
concerns  that  the  agency  has  not 
addressed,  these  concerns  should  be 
brought  to  the  agency's  attention  in 
timely  comments  on  this  proposal. 
Comments  that  were  specific  to  the 
topics  covered  by  the  other  sections  of 
this  preamble  were  considered  in  the 
preamble  as  written.  Comments  are 
discussed  in  the  text  of  some  of  these 
sections.  The  following  is  a  general 
di.scussion  of  the  comments  received. 

Many  comments,  especiallv  from 
renderers.  meat  packers,  feed  companies 
and  farmers,  opposed  the  prohibition  of 
ruminant  protein  being  fed  to 
ruminants.  The  main  reasons  offered 
were  the  lack  of  evidence  of  BSE  in  the 
United  States,  lack  of  scientific  data  to 
support  the  proposal  in  the  absence  of 
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BSE,  environmental  concerns,  lack  of  an 
assay  or  other  practical  means  to 
support  enforcement,  and  the  economic 
hardship  that  would  fall  upon  the 
animal  producers,  slaughter  facilities, 
renderers,  feed  manufacturers,  and 
packers.  Support  for  such  a  prohibition 
from  consumer  groups,  pharmaceutical 
firms,  scientists  and  veterinarians,  and 
some  livestock  organizations, 
emphasized  a  potential  effect  on  human 
health,  the  experience  and  data  from  the 
United  Kingdom,  and  significant 
economic  detriment  if  a  BSE  epidemic 
were  to  occur  in  this  country.  Other 
comments  described  a  need  to  ensure 
that  exported  U.S.  bovine-derived 
products  met  international  standards 
and  guidelines,  and  to  maintain 
consumer  confidence  in  the  beef  and 
dairy  industries  even  though  those 
comments  acknowledged  that  there  is  a 
minimal  potential  risk  of  infectivity  to 
animals  and  humans. 

The  agency  requested  scientific 
information  regarding  the  occurrence, 
transmission,  etiology,  pathogenesis, 
epidemiology,  and  inactivation  of  TSE 
agents.  Many  comments  were  received 
that  contained  useful  scientific 
information  that  was  considered  in  the 
preparation  of  this  proposed  rule,  as 
described  in  this  preamble  and 
supporting  documents. 

Tnree  comments  suggested  that  the 
documented  existence  of  nonBSE  TSE's, 
and  the  presence  of  "downer"  cows 
(cows  unable  to  walk)  in  the  United 
States  is  evidence  that  BSE  is  present  in 
this  country.  Three  comments  stated 
that  the  BSE  surveillance  in  the  United 
States  provides  sufficient  assurance  that 
BSE  does  not  exist  in  this  countrv.  A 
number  of  persons  commented  on 
whether  specific  tissues,  such  as  milk, 
blood,  and  gelatin,  should  be  excluded 
from  any  prohibition,  with  nearly  all 
supporting  such  exclusion. 

Tne  agency  requested  information  on 
the  economic  impact  of  the  described 
action.  Numerous  comments  provided 
data  on  volume  of  product  impacted, 
potential  economic  benefits,  and  cost  of 
compliance  to  affected  persons.  The 
data  were  used  to  develop  the 
preliminary  economic  assessment 
supporting  this  proposed  rule. 

Tne  agency  requested  information  on 
the  environmental  impact  and  potential 
mitigating  factors  of  the  described 
action.  Many  comments  stated  that 
alternative  disposal  of  the  prohibited 
carcasses  would  be  less  environmentally 
safe  than  rendering.  These  and  other 
comments  were  considered  in  the 
development  of  the  environmental 
assessment. 

Numerous  comments  were  received 
regarding  the  need  to  prohibit  only 


tissues  that  have  been  demonstrated  to 
be  infective.  Generally,  the  comments 
stated  that  tissues  that  have  been  proven 
to  be  noninfective  should  be  exempted. 
Although  the  agency  is  proposing  a  rule 
that  would  prohibit  the  use  of  all 
ruminant-derived  protein  in  ruminant 
feeds,  the  agency  will,  as  explained 
elsewhere  in  this  document,  consider  a 
partial  ruminant-to-ruminant 
prohibition  as  well  as  a  mammalian-to- 
ruminant  prohibition. 

Many  comments  supported 
establishment  of  Hazard  Analysis 
Critical  Control  Points  (HACCP)  for  the 
rendering  industry,  often  with 
concurrent  support  for  current  good 
manufacturing  practices  (CGMP's)  for 
animal-derived  proteins.  For  example, 
the  American  Feed  Industry'  Association 
proposed  a  specific  set  of  Good 
Manufacturing  Practices  for  the 
producers  of  animal  protein  products, 
and  the  National  Renderers  Association 
proposed  a  specific  HACCP  regulation 
for  rendering  operations.  The  agency 
agrees  that  the  need  for  HACCP,  perhaps 
supported  by  CGMP's,  for  animal- 
derived  proteins  could  be  considered  in 
future  rulemaking.  Several  comments 
were  received  regarding  labeling 
requirements  for  animal-derived 
proteins.  The  majority  of  the  comments 
supported  a  statement  of  the  origin  of 
animal-derived  protein.  The  agency  has 
included  a  labeling  requirement  in  the 
proposed  rule. 

V.  Analysis  of  Alternatives 

A.  Ch'en'iew 

In  addition  to  the  proposed  ruminant- 
to-ruminanl  rule,  the  agency  is 
considering  alternative  approaches.  The 
alternatives  include:  (1)  excluding  from 
ruminant  feed  all  ruminant  and  mink 
materials  except  those  that  have  not 
been  found  to  present  a  risk  of 
transmitting  spongiform 
encephalopathy  (partial  ruminant-to- 
ruminant  prohibition);  (2)  prohibiting 
the  use  in  ruminant  feed  of  all 
mammalian  protein  (mammalian-lo- 
ruminant  prohibition);  (3)  prohibiting 
the  feeding  of  materials  from  species  in 
which  TSE's  have  been  diagnosed  in  the 
United  States  (sheep,  goats,  mink,  deer, 
and  elk);  (4)  prohibiting  the  feeding  of 
specified  sheep  and  goat  offal,  as 
proposed  by  the  agency  in  1994;  (5) 
other  alternatives  that  might  be 
proposed  by  the  comments;  and  (6)  no 
action. 

Analysis  of  the  advantages  and 
disadvantages  of  the  options  follows. 
Analysis  of  costs  and  benefits,  including 
detailed  economic  analysis,  also  appears 
in  section  IX.  of  this  document. 
Environmental  consequences  are 


discussed  in  section  VIII.  of  this 
document. 

In  determining  the  scope  of  the  final 
rule,  the  agency  will  weigh  carefully  the 
comments  received,  along  with  material 
contained  ir  the  administrative  record 
for  this  prOr>osal  and  the  comments 
submitted  in  response  to  the  ANPRM. 
Comments  regarding  the  scope  of  the 
rule,  including  those  comments 
supporting  other  options  other  than  the 
proposed  option,  should  be  addressed 
accordingly. 

B.  Ruminant-to-Ruminant  Prohibition 

Advantages  of  this  option,  compared 
with  the  "no  action"  option,  are 
discussed  in  detail  in  section  I.  of  this 
document.  The  advantages  ot  this 
option  that  are  discussed  in  that  section 
would  apply  if  BSE  were  to  occur  in  this 
country'.  As  discussed  m  separate 
sections  that  follow,  there  would  also  be 
environmental  and  economic 
advantages  to  the  ruminant-to-ruminant 
option,  if  BSE  were  to  occur  in  this 
country  Disadvantages  of  the  ruminant- 
to-ruminant  option,  compared  to  the 
"no  action"  option,  would  be  relevant 
primarily  if  BSE  did  not  occur  in  the 
United  States.  These  disadvantages 
would  include  the  time  and  expense 
required  to  comply  with  the  provisions 
of  the  regulation,  and  the  limited,  short 
term  environmental  effects  described  in 
section  V'lII.  of  this  document 

Compared  with  the  mammalian-to- 
ruminant  option,  the  ruminant-to- 
ruminant  option  has  the  advantages  of 
being  tailored  more  precisely  to  the 
identified  scientific  concerns,  and  less 
burdensome  on  the  affected  industries. 
Economic  and  environmental  costs 
would  be  less.  The  major  disadvantage 
is  that  the  ruminant-to-ruminant  option 
results  in  more  complexity  for  the 
regulated  industries,  and  thereby 
provides  less  assurance  ot  compliance. 
This  is  explained  further  in  the 
discussion  of  the  mammalian-to- 
ruminant  option,  in  section  V,D.  of  this 
document. 

Compared  to  the  other  remaining 
options,  which  are  less  restrictive,  the 
ruminant-to-ruminant  option  provides 
greater  assurance  of  protection  of  the 
public  health  and.  if  BSE  were  to  occur 
in  the  United  States,  loyver  e<  onomic 
and  environmental  costs.  The 
disadvantages  relate  generally  to  the 
greater  economic  and  enyironmental 
costs  that  would  be  incurred  if  BSE  did 
not  occur  in  the  United  States 

C  Partial  Ruminant-to-Ruminant 
Prohibition 

As  an  alternative  to  the  proposed 
rurainant-to-ruminant  prohibition,  the 
agency  is  considering  a  partial 
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ruminant-to-ruminant  prohibition 
which  would  exclude  from  ruminant 
feed  all  ruminant  and  mink  materials 
except  those  that  have  not  been  found 
to  present  a  risk  of  transmitting 
spongiform  encephalopathy.  The 
exclusions  would  be  in  addition  to  milk 
products,  gelatin  and  bovine  blood, 
which  are  excluded  in  the  proposed 
rule.  Possible  exclusions  include 
slaughter  byproducts  from  bovine  that 
have  been  inspected  and  passed  in 
inspected  slaughter  facilities,  except  the 
brain,  eyes,  spinal  cord,  and  distal 
ileum.  The  four  named  tissues  would  be 
prohibited  because  they  have  been 
shown  through  experimental  trials  and 
bioassays  to  transmit  spongiform 
encephalopathy.  The  remaining  tissues 
have  not  been  demonstrated  to  transmit 
spongiform  encephalopathy 

This  option  has  the  advantage  of 
having  its  prohibitions  based  primarily 
on  scientific  information  related  to 
infectivity  of  specific  tissues.  A  number 
of  persons  who  commented  on  the 
ANPRM  urged  the  agency  to  base  its   ' 
regulation  entirely  on  such  scientific 
information.  In  addition,  this  option 
would  likely  involve  lower  lost  sales 
revenues  to  the  affected  industries,  and 
could  have  fewer  adverse  economic 
effects,  than  would  the  other  options 

However,  the  agency  has  three 
concerns  with  regard  to  the  adequacy  of 
this  option  in  providing  sufficient 
protection  for  the  public  health.  First, 
FDA  recognizes  that  it  may  be 
impractical  in  the  slaughter  and 
rendering  processes  to  segregate  and 
exclude  the  bovine  tissues  that  have  not 
been  found  to  present  a  risk.  For 
example,  USDA  has  expressed 
reservations  that  separating  the  distal 
ileum  from  the  other  intestinal  offal 
could  jeopardize  a  slaughter  plant's 
ability  to  meet  pathogen  reduction  goals 
required  under  USDAs  HACCP 
regulations.  Furthermore,  regulatorv 
enforcement  of  a  prohibition  affecting 
only  specified  bovine  tissues  mav  be 
impractical  in  the  absence  of  specific 
diagnostic  methods  for  identifying 
protein  derived  from  such  tissues.  If  a 
partial  prohibition  were  adopted,  it 
would  be  based  on  a  finding  that 
practical  methods  can  be  implemented 
for  segregating,  processing,  storing,  and 
identifying  feed  materials  derived  from 
tissues  that  have  not  been  found  to 
present  a  risk. 

Second,  this  option  would  be 
inconsistent  with  actions  taken  in  a 
number  of  other  nations.  For  example, 
CDC  has  commented  that  any 
prohibition  of  lesser  scope  than  a 
ruminant-to-ruminani  prohibition 
would  place  the  United  States  out  of 


step  with  the  international  public  health 
community. 

Third,  limiting  the  prohibition  of 
tissues  to  those  that  have  been  shown  to 
be  infective  would  not  address  the  risk 
that  may  be  presented  by  other  tissues. 
Definitive  assays  using  methods  more 
sensitive  than  currently  available 
methods  might  identify  such  additional 
tissues  as  infective.  The  possibility  of 
undetected  low  dose  exposure  cannot  be 
eliminated,  particularly  for  tissues  such 
as  lymph  nodes  and  spleens  which 
would  be  expected  to  be  infective  (Ref. 
1). 

These  issues  raise  a  substantial 
question  as  to  whether  the  tissues  could 
be  GRAS.  To  achieve  the  highest  level 
of  public  health  protection,  the  agency 
believes  that  it  may  be  reasonable  to 
assume  that,  in  the  absence  of  scientific 
data  definitively  establishing  that  each 
tissue  does  not  transmit  spongiform 
encephalopathy,  all  ruminant  tissues 
present  a  risk  of  infectivity. 

The  agency  nevertheless  welcomes 
comments  on  this  alternative  to  the 
proposed  ruminant-to-ruminant 
prohibition  and  especially  invites 
comments  on  possible  practical  means 
of  separating  the  distal  ileum  in 
compliance  with  USDA  and  industry 
standards,  as  well  as  the  practicality  of 
the  removal  of  brain,  spinal  cord,  and 
eye  and  the  segregation  of  these  tissues 
from  others  in  the  slaughter  plant. 

D.  Mammal-to-Ruminant  Prohibition 

The  agency  received  comments  in 
support  of  a  rule  that  would  prohibit  the 
use  in  ruminant  feed  of  all  mammalian- 
derived  protein.  For  instance,  the 
American  Feed  Industry  Association, 
NRA.  and  APPI  expressed  concerns  that 
segregating  certain  mammalian  derived 
proteins  from  others  would  not  be 
feasible  because  of  regular  commingling 
of  protein  products  at  feed  mills  and 
rendering  facilities.  A  mammalian-to- 
ruminant  prohibition  would  provide 
greater  assurance  of  industry- 
compliance  than  either  a  partial  or  total 
ruminant-to-ruminant  piohibition 
because  practical  analytical  methods 
exist  for  distinguishing  mammalian 
from  nonmammalian  proteins. 
Implementation  of  a  mammal-to- 
ruminant  prohibition  by  the  regulated 
industries  would  be  less  complex,  and 
would  reduce  the  potential  for 
contamination  of  cattle  feeds  with 
material  intended  for  feeding 
monogastric  animals.  Contamination  of 
cattle  feeds  with  material  intended  for 
feeding  nonruminants  was  the  primary 
reason  that  the  United  Kingdom  has 
prohibited  mammalian  proteins  in  the 
rations  of  cattle.  A  mammal-to-ruminant 
prohibition  would  enable  the  continued 


use  of  Association  of  American  Feed 
Control  Officials  definitions  for  the 
purpose  of  identifying  and  labeling 
products  covered  by  the  prohibition, 
and  would  not  require  additional  or 
new  labeling.  Finally,  concerns  were 
expressed  that  allowing  certain  products 
containing  meat  and  bone  meal  to  be 
used  in  ruminant  feeds  while 
prohibiting  others  would  lead  to 
instability  in  financially  sensitive 
commodity  markets  for  animal  protein. 
On  the  other  hand,  the  agency  is  not 
aware  of  any  scientific  data  that 
establish  or  suggest  TSE  infectivity  in 
nonruminant  mammals  except  in  mink. 
Thus,  excluding  nonruminant  tissues 
from  ruminant  feed  would  be  based 
primarily  on  the  view  that  the 
possibility  of  infection  of  nonruminant 
tissue  through  cross-contamination  or 
commingling  with  ruminant  tissue  is 
sufficient  to  preclude  GRAS  status  for 
the  nonruminant  tissue.  However,  FDA 
is  aware  that  some  portions  of  the 
affected  industries  would  prefer  to 
segregate  ruminant  from  nonruminant 
tissues,  and  believe  that  such  separation 
is  practical.  Accordingly,  the  agency 
invites  comments  on  the  relative  merits 
and  disadvantages  of  a  mammal-to- 
ruminant  prohibition  compared  with  a 
total  or  partial  ruminant-to-ruminant 
prohibition. 

E.  Prohibition  of  Materials  From  U.S. 
Species  Diagnosed  With  TSE's  (Sheep, 
Goats.  Mink,  Deer,  and  Elk) 

This  option  would  involve  requiring 
that  ruminants  not  be  fed  any  proteins 
derived  from  any  U.S.  animal  species  in 
which  a  TSE  has  been  diagnosed.  This 
includes  sheep,  goats,  mink,  deer,  and 
elk.  This  approach  would  eliminate  the 
scrapie  agent,  along  with  TME  and 
CWD,  from  ruminant  feed,  and  thereby 
reduce  the  risk  of  BSE  in  cattle  caused 
by  TSE  transmission  from  other  species. 
However,  it  would  not  prevent  the 
spread  of  BSE  among  cattle  if  BSE 
occurred  for  some  other  reasons,  e.g.,  by 
a  spontaneous  mutation  in  cattle  or 
importation  of  animals  with  BSE.  and 
the  animals  were  processed  and 
subsequently  included  in  ruminant 
feed.  As  explained  in  section  IX.  of  this 
document,  this  option  involves  lower 
economic  costs  than  the  three  options 
previously  described,  in  the  absence  of 
a  BSE  outbreak. 

F.  Sheep-Specified  Offal  Prohibition 

The  option  of  prohibiting  only  protein 
from  specified  offal  from  sheep  and 
goats  for  use  in  ruminant  feed  would 
eliminate  the  scrapie  agent  from  bovine 
feed.  However,  it  would  not  prevent  the 
spread  of  BSE  among  cattle  if  BSE 
occurred  for  some  other  reason,  e.g.,  by 


UMI 


Federal  Register  /  Vol.  62,  No.  2  /  Friday,  January  3.  1997  /  Proposed  Rules 


569 


a  spontaneous  mutation  in  cattle  or 
importation  of  animals  with  BSE,  and 
the  animals  were  processed  and 
subsequently  included  in  ruminant 
feed.  The  agency  notes  that  if  it  were  to 
select  this  option,  it  would  reconsider 
its  statement  in  the  1994  proposed  rule 
that  sheep  less  than  12  months  of  age 
presented  a  minimal  risk.  Cases  of 
scrapie  in  sheep  as  young  as  7  months 
have  been  reported  (Ref.  113).  Although 
the  risk  presented  by  young  animals 
may  be  minimal,  excluding  them  may 
provide  inadequate  protection  to  the 
public  health.  As  explained  in  section 
IX.  of  this  document,  this  option 
involves  lower  economic  costs  than  the 
options  described  previously,  in  the 
absence  of  a  BSE  outbreak. 

G.  No  Actiom 

The  advantages  and  disadvantages  of 
this  option,  in  relation  to  the  other 
options,  are  discussed  in  detail  in 
section  I.  of  this  document  and  in  the 
preceding  subsections  of  this  section,  as 
well  as  the  environmental  and  economic 
sections.  In  general,  this  option  offers 
lower  economic  and  environmental 
costs  if  BSE  does  not  occur  in  the 
United  States,  and  higher  such  costs  (in 
addition  to  public  health  implications) 
if  BSE  does  occur. 

VI.  Description  of  the  Proposed  Rule 

A.  Introduction 

1.  Regulatory  Alternatives 

Typically,  FDA  regulates  products 
that  are  of  public  health  concern 
through  a  combination  of  regulatory 
tools  including:  labeling  for  appropriate 
use;  CGMP  regulations  and,  recently, 
HACCP  regulations;  specifications  for 
the  product  or  its  manufacture;  and 
testing  to  determine  the  presence  or 
level  of  the  agent  of  concern.  Use  of  two 
or  more  of  these  means  provides  for 
appropriate  reinforcement  to  ensure  that 
the  public  is  protected. 

The  agency's  choice  of  readily 
available  approaches  for  regulating 
animal  protein  products  derived  from 
ruminant  and  mink  tissues  is  limited. 
For  example,  there  are  no  practical  tests 
for  the  presence  of  the  TSE  agent  or  of 
ruminant  protein  in  animal  feed.  No 
commercial  method  of  deactivating  the 
TSE  agent  in  animal  protein  products 
has  been  scientifically  validated  as 
effective.  None  of  the  agency's  CGMP  or 
HACCP  regulations  apply  to  this 
situation.  Labeling  requirements  can  be 
used  but,  by  themselves,  do  not  meet 
the  agency's  regulatory  objectives. 

2.  The  Regulated  Industry 

Often,  the  industry  that  manufactures 
and  distributes  an  FDA-regulated 


product  is  fairly  easily  characterized. 
This  facilitates  regulation.  That  is  not 
the  case  for  animal  protein  products,  as 
the  following  brief  overview  makes 
clear. 

Renderers  collect  animal  tissues  from 
a  variety  of  sources,  and  process  these 
tissues  into  both  protein  and  nonprotein 
products.  The  renderers  may  be 
specialized  (packer/renderer)  or 
independent.  The  packer/renderer, 
which  involves  a  Tenderer  associated 
with  a  large  slaughter  operation, 
specializes  in  one  species — primarily 
cattle,  swine,  or  poultry.  Thus,  whether 
the  packer/renderer  handles  ruminant 
materials  is  fairly  easily  determined. 
The  independent  renderer,  on  the  other 
hand,  obtains  a  variety  of  raw  materials 
ranging  from  restaurant  scraps  to 
byproducts  from  multi-species 
slaughtering  operations  to  dead  animals 
obtained  from  farmers.  Typically,  the 
independent  renderer  does  not  have  a 
practical  method  to  separate  incoming 
ruminant  from  nonruminant  materials, 
and  thus  commingles  both  ruminant 
and  nonruminant  materials  in  the 
rendering  process.  The  rendered 
product  is  typically  designated  "meat 
and  bone  meal,"  but  rendering 
operations  produce  a  variety  of  other 
products.  Renderers  sell  their  products 
to  animal  protein  blenders,  animal  feed 
manufacturers  or  pet  food 
manufacturers.  Virtually  all  rendered 
material  at  present  is  used  ultimately  for 
pet  food  or  the  feed  of  livestock  or 
poultry. 

Animal  protein  blenders  mix  animal 
and  plant  protein  materials  to  meet  a 
protein  guarantee  stated  on  the  label, 
and  to  make  a  balanced  nutritional 
product.  Typically,  the  blender  does  not 
separate  ruminant  from  nonruminant 
animal  protein  in  its  blending  operation, 
although  it  may  keep  mammalian, 
poultry,  fish  and  soybean  meal  protein 
separate  at  least  in  the  initial  stages.  The 
blender  sells  its  products  to  feed  or  pet 
food  manufacturers.  Some  renderers 
also  blend  animal  protein  products. 

Feed  manufacturers  use  the  protein 
material  to  make  a  complete  feed  (ready 
to  be  feed  to  animals),  or  a  concentrated 
feed  that  needs  to  be  further  diluted 
(blended)  before  it  can  be  fed  to 
animals.  The  feed  may  be  manufactured 
by  an  off-farm  miller,  or  on  the  farm. 
Feed  that  is  manufactured  off-farm  may 
be  sold  to  one  or  more  persons  (for 
blending  and/or  further  distribution) 
before  reaching  the  farm. 

Farmers  that  feed  animals  typically 
raise  one  species,  but  may  have  more 
than  one  (including  both  ruminants  and 
nonruminants).  Only  about  10  percent 
of  all  animal  protein  products  are  fed  to 
ruminants  (mainlv  cattle)  but 


approximately  half  of  all  animal  protein 
products  comes  from  ruminants. 

3.  Enforcement  Considerations 

The  industry  scenario  described  in 
the  preceding  section  presents  unique 
enforcement  challenges.  The  agency  is 
aware,  from  the  comments  to  the 
ANPRM  and  other  sources,  of  concerns 
that  the  regulatory  impact  be 
minimized.  The  agency  is  also  aware  of 
the  need  to  provide  incentive  for 
innovation,  e.g.,  in  testing  methodology 
and  manufacturing  technology,  that 
would  reduce  the  need  for  regulation. 
Finally,  the  agency  is  aware  of  the  need, 
in  designing  a  regulatory  program,  to 
acknowledge  the  different 
circumstances  that  exist  in  the 
industries  previously  described. 

Therefore,  the  agency  has  designed  a 
proposed  regulatory  scheme  using  the 
following  principles.  First,  the  agency 
has  identified  minimally  necessary 
requirements  to  meet  its  regulatory 
objectives.  The  agency's  goal  is  to  apply 
risk  management  principles  that 
minimize  risk.  Second,  the  proposed 
regulation  applies  greater  restriction 
where  the  risk  is  greater — for  example, 
where  a  firm  handles  both  ruminant  and 
nonruminant  materials  and  intends  to 
keep  them  separated.  Third,  the  agency 
intends  to  rely  on  normal  business 
records  for  much  of  the  documentation 
it  needs. 

A  fourth  and  most  important 
principle  concerns  the  related  objectives 
of  fiexibility  and  providing  incentives  to 
reduce  recordkeeping  and  labeling 
requirements.  The  proposed  regulation 
provides  for  the  reduction  or 
elimination  of  recordkeeping  and 
labeling  requirements,  upon  the 
development  of  methods  for  detection, 
deactivation,  or  verification  of  product 
identity  These  provisions  are  described 
further  in  the  discussion  that  follows. 

Industry-wide  adoption  of  scientific 
advances  including,  or  in  addition  to, 
those  specified  in  the  regulation,  could 
ultimately  lead  to  amendment  or 
revocation  of  any  final  regulation.  An 
example  of  an  additional  method  would 
be  the  development  of  a  practical 
method  to  detect  the  presence  of 
ruminant  protein  in  animal  protein 
products  or  Led.  which  could  be  used 
for  quality  control  by  firms  that  separate 
ruminant  from  nonruminant  protein, 
and  by  firms  dowTistream  from 
renderers. 

Similarly,  research  leading  to 
identification  of  the  TSE  causative  agent 
and  the  etiology  of  BSE.  and  the 
characterization  of  the  zoonotic  nature 
of  animal  TSE's.  could  also  lead  to 
amendment  or  revocation  of  any  final 
regulation. 
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The  agency  has  tentatively  decided 
not  to  place  any  record  keeping,  labeling 
or  other  specific  requirement  on  firms 
that  handle  only  protein  materials  from 
nonruminant  sources  An  example 
would  be  a  rendering  operation  that  is 
part  of  a  swine  slaughter  operation. 
However,  if  these  firms  would  u.se  or 
intend  to  use  animal  protein  products 
containing  ruminant  tissues  in  ruminant 
feed,  or  caused  such  use  or  intended 
use.  the  feed  would  be  adulterated 
under  the  act. 

The  agency  has  also  tentatively 
decided  to  require  farmers  (those 
responsible  for  feeding  ruminant 
animals)  only  to  make  available  copies 
of  invoices  and  labeling  for  feed 
purchases.  Farmers  would  not  be 
required  to  maintain  written  pnxredures 
for  handling  animal  protein  products, 
These  minimal  requirements  would 
apply  even  if  the  farmers  were  feeding 
both  ruminant  and  nonruminant 
animals  Purchase  records  would  be 
used  primarily  for  traceback  purposes. 
Because  only  minimal  requirements 
would  be  placed  on  farmers,  the 
proposed  rules  require  that  labeling  for 
the  animal  protein  and  feed  products 
caution  against  feeding  the  products  to 
niminants.  Comments  on  these  two 
tentative  decisions  are  encouraged 

B.  Outline  of  the  Proposed  Regulation 
The  proposed  regulation  places  two 
general  requirements  on  persons  that 
manufacture,  blend,  process,  and 
distribute  animal  protein  products  and 
feeds  made  from  such  products.  The 
first  requirement  is  to  place  cautionarv 
labeling  on  the  protein  and  feed 
products.  The  second  is  a  requirement 
to  provide  FDA  with  access  to  sales  and 
purchase  invoices,  for  compliance 
purposes.  For  example,  an  invoice 
obtained  fi-om  a  feed  manufacturer  for  a 
protein  product  not  labeled  with  the 
cautionary  statement  could  be  used  to 
trace  back  to  the  supplying  renderer  to 
ensure  that  it  manufactures  and 
distributes  animal  protein  produd  from 
nonruminant  sources. 

Firms  (renderers,  blenders,  and  feed 
manufacturers  and  distributors)  that 
handle  animal  protein  products  from 
both  ruminant  and  nonruminant 
sources,  and  that  intend  to  keep  the 
products  separate,  would  have  certain 
additional  requirements  related  to  their 
source  of  nonruminant  material;  the 
need  for  separate  facilities  or  cleanout 
procedures,  and  the  need  for  SOP's.  The 
same  requirements  would  apply  to  firms 
that  handle  feeds  containing  animal 
protein  products  from  both  ruminant 
and  nonruminant  sources,  and  that 
intend  to  keep  the  feeds  separate. 
Requirements  would  be  greater  for  these 


operations  because  of  the  greater  risk 
they  would  present  for  the  possibility  of 
ruminant  protein  being  fed  to 
ruminants. 

The  proposed  mle  provides  that  some 
or  all  of  the  regulatory  requirements 
would  not  apply  if  innovations  such  as 
development  of  test  methods  and 
deactivation  proces.ses  for  TSE  agents 
were  scientifically  validated  and  put 
into  commercial  use.  Provisions  for  use 
of  such  methods  do  not  imply  that  the 
agency  believes  that  such  agents  are  or 
will  be  in  the  animal  protein  products. 
The  objective  is  to  minimize  the  risk 
that  the  agent  would  occur  in  the 
products,  regardless  of  the  level  of  risk. 
Certain  minimal  but  additional 
requirements  would  be  imposed  in  such 
circumstances.  For  example,  because 
the  innovations  likely  would  be  applied 
by  renderers.  the  Tenderers  would  need 
to  certify  to  downstream  customers  that 
the  methods  were  being  utilized. 

Section  589.2000(a)  presents 
definitions  of  certain  words  used  in  the 
regulation.  The  definition  ot    protein 
derived  from  aiminant  and  mink 
tissues"  excludes  blood  from  bovines, 
milk  proteins,  and  gelatins.  Thus,  those 
products  are  not  subject  to  the 
regulatory  provisions  of  the  regulation. 
The  proposed  rule  does  not  apply  to  any 
nonprotein  animal  tissues  such  as 
tallow  or  olher  fats.  "Renderer" 
includes  firms,  not  traditionally 
considered  to  be  included  within  the 
definition  of  that  term,  but  that  collect 
animal  tissues  from  various  sources  and 
subject  them  to  minimal  processing 
before  offering  the  materials  for  use  in 
animal  feed.  Also,  "feed  manufacturers" 
is  defined  to  include  both  off-farm  and 
on-farm  feed  manufacturing  operations. 

Section  589.2000fb)  declares  that 
protein  derived  from  ruminant  and 
mink  tissues  is  not  GR.^S  when 
intended  for  use  in  the  feed  of  ruminant 
animals.  The  use  or  intended  use  of 
such  material  in  ruminant  animal  feed 
causes  the  feed  to  be  adulterated. 
Section  589.2000(c)  establishes 
regulatory  requirements  for  renderers 
that  manufacture  products  that  contain 
or  may  contain  protein  derived  from 
ruminant  and  mink  tissues.  ("May 
contain"  allows  for  the  fact  that  the 
renderer  may  not  be  able  to  determine 
the  species  of  some  incoming  material). 
These  renderers  typically  process  both 
ruminant  and  nonruminant  materials, 
but  do  not  attempt  to  separate  ruminant 
from  nonruminant  materials.  Section 
589.2000(e)  covers  renderers  that  intend 
to  separate  such  materials.  As 
mentioned,  renderers  that  process 
exclusively  nonruminant  materials  are 
not  covered  by  the  specific  requirements 
of  the  regulation.  Section  589  200U(c) 


applies  to  animal  protein  products 
intended  for  use  in  animal  feeds,  as  well 
as  animal  feeds  containing  such 
products. 

Two  requirements  would  be  placed 
on  renderers  covered  by  §  589.2000(c). 
First,  they  would  be  required  to  label 
their  products  to  indicate  that  thev 
contain  (or  may  contain)  protein  derived 
from  ruminant  and  mink  tissues,  and 
that  the  materials  should  not  be  fed  to 
ruminant  animals  or  used  to 
manufacture  feed  for  ruminants. 
Second,  the  renderers  would  be 
required  to  maintain  copies  of  sales 
invoices  for  all  their  animal  protein 
products,  and  to  make  those  copies 
readily  available  for  inspection.  As  an 
example,  FDA  would  use  the  invoices  to 
follow  up  with  customers  to  verify  that 
the  customers  are  not  using  the  products 
to  manufacture  ruminant  feed.  Because 
sales  invoices  are  normal  business 
records,  the  agency  believes  that  the 
additional  burden  imposed  by  this 
requirement  would  be  minimal. 

Section  589.2000(c)  renderers  would 
be  exempted  from  the  labeling  and 
record  requirements  if  they  used  a 
manufacturing  method  that  deactivates 
the  agent  that  causes  TSE's,  or  a  test 
method  that  detects  the  presence  of  the 
agent  that  causes  TSE's.  Both  methods 
would  have  to  be  validated  by  FDA.  and 
made  available  to  the  public.  The 
regulation  would  require  "routine"  use. 
That  is,  renderers  would  be  required  to 
use  the  test  method  on  all  incoming 
material  or  in  each  batch  it 
manufactures. 

Section  589.2000(c)  renderers  would 
be  exempted  from  the  record 
requirements  (but  not  the  labeling 
requirement)  if  they  used  a  safe  method 
to  mark  the  presence  of  the  materials. 
The  marking  could  be  visible  to  the 
naked  eye,  e.g.,  through  use  of  a  dye,  or 
by  a  nonvisual  means.  One  ANPRM 
comment  recommended  use  of  a  colored 
uniform  fine  iron  product  to  identify 
specific  feed  ingredients.  If  the  marking 
is  not  visible,  the  marking  agent  must  be 
detectable  by  a  method  that  has  been 
validated  by  FDA,  and  made  available  to 
the  public.  The  mark  must  be 
permanent,  i.e..  it  must  be  visible  in 
mixed  feed  as  used  on  the  farm. 

Section  589.2000(d)  establishes 
regulatory  requirements  for  persons 
other  than  renderers  and  persons 
responsible  for  feeding  ruminants  that 
handle  animal  protein  products  or  feeds 
containing  such  products.  This  includes 
protein  blenders,  and  feed 
manufacturers  and  distributors. 
However,  as  in  the  case  of  renderers, 
those  firms  that  would  otherwise  be 
included  in  §  589.2000(d)  but  that 
handle  both  ruminant  and  nonruminant 
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materials  and  intend  to  separate  the 
materials  would  be  covered  by 
§  589.2000(e)  instead.  Protein  blenders, 
and  feed  manufacturers  and 
distributors,  that  handle  only 
nonruminant  materials  are  excluded 
from  the  regulatory  requirements  of  the 
proposed  rule. 

Persons  covered  by  §  589.2000(d) 
would  be  subject  to  the  same 
requirements  as  renderers,  i.e.,  labehng 
and  records.  The  records  would  include 
invoices  both  to  cover  purchases  and 
sales  of  animal  protein  products  and 
feeds  containing  those  products.  For  on- 
farm  mixers,  production  records  could 
be  substituted  for  sales  invoices. 

Section  589.2000(d)  firms  would  be 
exempt  from  the  labeling  and  record 
requirements  if  they  purchased 
materials  from  renderers  that  certified 
the  use  of  deactivation  or  detection 
methods  as  described  in  §  589.2000(c). 
They  would  also  be  exempt  from  the 
labeling  and  record  requirements  if  they 
purchased  materials  from  persons  other 
than  renderers  who  certified  that  they 
purchased  materials  from  Tenderers  who 
certified  the  use  of  deactivation  and 
detection  methods  as  described  in 
§  589.2000(c).  Paragraph  (d)  firms  would 
also  be  exempt  if  they  used  the 
deactivation  or  detection  methods 
described  in  §  589.2000(c),  where  use  of 
such  method  is  appropriate  for  the 
particular  firm. 

Paragraph  (d)  firms  would  be  exempt 
from  the  record  requirements  if  they 
purchased  visibly-marked  materials,  or 
purchased  from  renderers  that  certified 
the  use  of  marking  methods  as  described 
in  §  589.2000(c).  They  would  also  be 
exempt  from  the  record  requirements  if 
they  used  the  marking  methods  as 
described  in  §  589.2000(c). 

Section  589.2000(e)  estabhshes 
regulatory  requirements  for  renderers, 
protein  blenders,  feed  manufacturers 
and  distributors,  and  independent 
haulers  that  handle  both  ruminant  and 
nonruminant  materials,  and  intend  to 
keep  the  products  separate.  Section 
589.2000(e)  establishes  four  kinds  of 
requirements.  First,  the  firms  would 
have  the  same  labeling  and 
recordkeeping  requirements  as  specified 
in  paragraphs  (c)  and  (d)  of  §  589.2000, 
except  that  the  labeling  requirement 
would  apply  only  to  the  ruminant  and 
mink  materials.  Second,  a  renderer's 
source  of  nonruminant  protein  materials 
would  be  limited  to  single-species 
facilities,  i.e.,  facilities  slaughtering  only 
swine.  A  renderer  could  purchase 
nonruminant  protein  from  more  than 
one  single-species  facility.  The  agency 
believes  that  this  restriction  is  necessary 
because  of  its  understanding  that  if  is 
not  likely  to  be  feasible  for  mixed 


species  slaughterhouses  to  undertake 
the  additional  compliance  costs,  and 
possibly  additional  facility  costs,  that 
would  be  required  to  assure  separation 
of  ruminant  and  nonruminant  materials. 
The  restriction  would  therefore  help 
assure  that  enforcement  of  §  589.2000(e) 
would  be  practicable.  However,  the 
agency  specifically  requests  comments 
on  this  provision. 

Third,  the  firms  would  be  required  to 
establish  separate  equipment  and 
facilities  for  the  two  kinds  of  materials, 
or  cleanout  procedures  to  prevent  cross 
contamination.  Fourth,  the  firms  would 
need  to  establish  written  SOP's 
specifying  the  cleanout  procedures,  if 
used,  and  specifying  procedures  for 
separating  the  materials  from  the  time  of 
receipt  until  the  time  of  shipment. 
Although  §  589.2000(e)  applies  to 
several  different  kinds  of  firms,  the 
agency's  preliminary  expectation  is  that 
only  feed  manufacturers  and 
distributors  will  find  it  feasible  to 
separate  ruminant  and  nonruminant 
materials.  As  an  example,  a  feed 
manufacturer  might  obtain  ruminant 
materials  from  an  independent  renderer 
and  swine  materials  from  a  packer/ 
renderer,  and  use  these  materials  to 
manufacture  feed  both  for  ruminants 
and  nonruminants.  The  feed 
manufacturer  would  be  required  to  meet 
the  criteria  listed  previously,  including 
the  use  of  separate  equipment  and 
facilities  or  cleanout  procedures,  and 
the  establishment  of  SOP's.  The 
requirements  of  §  589.2000(e)  would  be 
applicable  in  the  transportation  process, 
whether  the  material  is  hauled  by  the 
feed  manufacturer  or  another  party  such 
as  an  independent  hauler.  The 
requirement  for  separate  facilities, 
procedures  or  SOP's  would  not  apply  to 
a  firm,  e.g.,  a  feed  mill  or  hauler,  that 
handles  only  nonruminant  materials,  or 
only  ruminant  materials.  Nor  would  it 
apply  to  a  firm  that  handles  both 
ruminant  and  nonruminant  materials 
but  does  not  attempt  to  separate  the  two 
kinds  of  materials. 

The  paragraph  (e)  firms  would  be 
exempted  from  the  labeling  and/or 
record  keeping  requirements,  and  the 
requirements  related  to  sourcing, 
facilities  and  SOP's,  if  they  meet  the 
appropriate  criteria  for  exemption.  That 
is.  renderers  covered  by  §  589.2000(e) 
would  be  exempt  from  the  labeling  and 
recordkeeping  requirements  if  they  used 
deactivation  or  detection  methods,  and 
from  the  recordkeeping  requirements  if 
they  used  marking  methods.  Blenders 
and  feed  manufacturers  and  distributors 
would  be  exempt  in  a  similar  manner. 

Section  589.2000(f)  establishes 
requirements  for  those  who  are 
responsible  for  feeding  ruminant 


animals.  The  only  requirement 
contained  in  this  paragraph  is  that  those 
persons  make  available  to  FDA  copies  of 
purchase  invoices  and  labeling  for  all 
incoming  feeds.  However,  §  589.2000(f) 
does  not  apply  to  the  feed 
manufacturing  portion  of  farms  and 
feedlots  that  have  on-farm  feed 
manufacturing  operations.  Section 
589.2000  (d)  and  (e)  would  apply  in 
those  instances.  Furthermore,  persons 
who  feed  or  intend  to  feed  ruminant 
protein  to  ruminant  animals  would  be 
subject  to  regulatory  action  for  using  or 
intending  to  use  an  unapproved  feed 
additive  as  estabhshed  in  §  589.2000  (b). 

Section  589  2000(g)  establishes  that 
violations  of  §  589.2000  (c)  through  (f) 
would  cause  animal  protein  products  or 
feed  containing  animal  protein  products 
to  be  adulterated  under  sections 
402(aM4)  or  402(a)(2)(d)  of  the  act.  or 
misbranded  under  section  403(a)ll) 

Section  589.2000(h)  establishes 
inspection  and  records  retention 
requirements  "^or  persons  covered  bv 
section  589.2000  (c)  through  (f).  Records 
that  are  required  under  those  paragraphs 
would  need  to  be  kept  for  a  minimum 
of  2  years.  The  agency  believes  that  this 
time  period  is  adequate  for  purposes  of 
verifying  compliance  with  the 
regulation  s  procedural  requirements. 
The  agency  ir  vites  comments  on  the 
need  for  a  longer  retention  period 
related  to  the  BSE  incubation  period, 
especially  the  practicality  of  using  such 
records  for  epidemiologic  investigation. 

Section  589.2000fh)  also  requires  that 
written  procedures  required  by  the 
regulation  be  made  available  for 
inspection  and  copying  by  FDA.  The 
wrritten  procedures  referred  to  are  those 
specified  in  §  589.2000(e)(3).  Affected 
firms  would  be  required  to  have  a  copy 
of  the  current  procedures  available  at  all 
times. 

Vn.  Specific  Protein  Sources 

A  number  cl  comments  discussed  the 
exemption  of  certain  tissues,  including 
fluids,  from  any  prohibitory  rule.  Most 
commentors  favored  the  exemption  of 
one  or  more  tissues,  including  milk 
products;  blood  products;  skeletal 
muscle  and  gelatin;  and  a  variety  of 
other  tissues  including  both  protein  and 
nonprotein  materials  Most  of  the 
comments  cited  published  studies  as 
well  as  positions  taken  by  the  European 
Union,  Europieen  Commission,  WHO 
and  the  govern)  lent  of  France.  The 
agency's  comments  on  the  status  of 
milk,  gelatin  and  blood  follow.  In 
addition,  we  discuss  a  comment  on  the 
use  of  canine  and  feline  derived  protein. 


572 


Federal  Register  /  Vol.  62.  No.  2  /  Friday.  January  3.  1997  /  Proposed  Rules 


A.  Milk  Proteins 

Data  available  to  the  agency  suggests 
that  milk  proteins  do  not  transmit  the 
TSE  agent.  Research  with  oral  e.xposure, 
intracerebral,  and  intraperitoneal 
administration  of  milk  or  mammary 
glands  from  BSE-infected  bovine  to 
normal  and  BSE-sensitive  mice  has  not 
demonstrated  the  development  of  TSE's 
iRefs.  42  and  52).  An  expert  group 
under  the  auspices  of  WHO 
recommended  that  all  countries  prohibit 
the  use  of  ruminant  tissues  in  ruminant 
feed.  The  WHO  e.xpert  group  also 
declared  that  milk  and  milk  products, 
including  such  products  from  the 
United  Kingdom,  are  safe  for  human 
consumption.  In  addition,  OIE  has 
recommended,  because  of  lack  of 
infectivity.  that  restriction  of  import  or 
transit  of  milk  products  from  healthy 
animals  from  BSE  countries  need  not  be 
instituted  Therefore,  the  proposed  rules 
provide  that  protein  derived  from 
ruminant  tissues  does  not  mclude  milk 
proteins  derived  from  bovine,  ovine, 
caprine,  and  cervine. 

B.  Gelatin  Proteins 

Data  available  to  the  agency  suggest 
that  gelatin  does  not  transmit  the  TSE 
agent.  The  WHO  has  (.oncluded  that 
gelatin  in  the  food  chain  is  considered 
to  be  safe,  as  the  conventional 
manufacturing  process  for  gelatin  has 
been  demonstrated  to  significantly 
mactivate  any  residual  infective  activity 
that  may  have  been  present  in  source 
tissues  (Ref.  2)  FDA  concurs  with  this 
statement  and  the  scientific  information 
on  which  it  is  based.  Thus,  the  proposed 
mh  excludes  gelatin  from  protein 
derived  from  ruminant  tissues. 

C  Blood  Meal  Proteins 

Data  available  to  the  agency  suggests 
that  bovine  blood  components  do  not 
transmit  the  TSE  agent  (Refs.  56,  78,  and 
94).  Therefore,  the  proposed  rule  does 
not  include  blood  meal  from  bovine  as 
a  protein  derived  from  ruminant  tissues. 

D  Canine  and  Feline  Derived  Proteins 

One  comment  suggesting  that  canine- 
and  feline-derived  proteins  should  not 
be  fed  to  ruminants  because  of  the 
finding  of  FSE  in  domestic  cats  in  the 
United  Kingdom.  The  agency  is  also 
aware  of  an  ethically-based  objection  by 
some  to  the  rendering  of  the  carcasses 
of  pet  animals  TSE  has  not  been 
diagnosed  in  dpgs  or  other  canines.  FSE 
has  not  been  diagnosed  in  the  United 
States.  The  agency  has  considered  the 
information  provided  by  the  comments 
and  the  published  scientific  literature 
(Refs.  26  and  27).  and  has  preliminarily 
determined  that  there  is  no  measurable 
nsk  of  the  spread  of  TSE's  from  canine- 


or  feline-derived  proteins  to  ruminants 
in  the  United  States.  However,  the 
agency  is  inviting  further  comment  on 
this  issue. 

VIII.  Environmental  Impact 

FDA  has  carefully  considered  the 
potential  environmental  effects  of  this 
proposed  rule  and  of  five  possible 
alternative  actions.  In  doing  so.  the 
agency  reviewed  ANPRM  comments 
submitted  by  a  number  of  organizations 
and  individuals.  The  comments  were 
mostly  concerned  with  the  volume  of 
material  (e.g.,  dead  animals  and 
slaughter  byproducts)  that  would  be 
affected,  and  the  nonrendering  or 
rendering  alternative  means  by  which 
these  materials  could  be  disposed  of.  or 
iitilized,  safely.  Comments  suggested  a 
number  of  uses  for  the  processed 
materials,  other  than  ruminant  feed, 
including  use  in  nonruminant  animal 
feed  and  fertilizers,  and  dispo,sal 
methods  such  as  on-farra  burial, 
landfiliing,  and  incineration. 

In  the  environmental  assessment  that 
accompanies  this  proposed  rule,  FDA 
evaluated  the  environmental 
consequences  of  six  different  options. 
These  included:  No  action;  ruminant 
and  mink-to-ruminant  prohibition  (the 
proposed  action);  partial  ruminant  and 
mink-to-ruminant  prohibition; 
mammalian-to-ruminant  prohibition; 
prohibition  of  feeding  tissues  from  any 
animal  species  in  which  TSE  has  been 
detected  in  the  United  States;  and  sheep 
and  goat  specified  offal  prohibition. 

The  environmental  assessment 
considered  each  of  the  alternatives  in 
the  context  of  two  scenarios.  The  first 
assumes  that  BSE  does  not  occur  in  the 
United  States,  regardless  of  the 
alternative  selected.  The  second 
scenario  assumes  that  BSE  does  occur  in 
the  United  States,  again  regardle.ss  of  the 
alternative  selected.  In  the  first  scenario, 
the  assessment  considered 
environmental  impacts  related  to  on- 
farm  disposal,  landfill,  incineration,  and 
industry  wastes  produced.  The  second 
scenario  considered  environmental 
impacts  related  to  production  losses  and 
impacts,  wildlife  exposure,  on-farm 
disposal,  landfill,  and  incineration. 

In  the  first  scenario  (no  BSE),  the  "no 
action"  alternative  does  not  have 
environmental  consequences  because  it 
is  the  "status  quo  '  or  baseline 
alternative.  Environmental  impacts  for 
the  other  alternatives  ranged  from  slight 
to  moderate  increases  in  environmental 
effects.  For  the  proposed  option 
(ruminant-to-ruminant)  there  would  be 
moderate  increases  in  environmental 
effects  from  on-farm  disposal  and 
landfill  use.  and  slight  increases  in  the 
other  effects.  Increases  in  waste  disposal 


(on-farm,  landfill,  etc.)  are  anticipated  to 
be  temporary,  however,  as  the  markets 
are  expected  to  adjust  quickly  to  the 
more  restricted  uses  of  the  ruminant 
materials. 

In  the  second  scenario  (occurrence  of 
BSE),  the  greatest  negative 
environmental  effect  would  occur  in  the 
case  of  the  "no  action"  alternative.  This 
is  because  the  likely  spread  of  the  BSE 
agent  through  animal  feed  before  the 
first  BSE  case  is  diagnosed  would  result 
in  disposal  of  large  numbers  of  animals 
by  means  other  than  rendering.  Similar 
large  impacts  would  occur  with  the 
sheep  and  goat,  and  TSE  animal, 
options.  Minimum  environmental 
consequences  would  occur  with  the 
proposed  option  (ruminant-to- 
ruminant),  because  the  spread  of  the 
BSE  agent  would  have  been  controlled. 
Minimum  to  small  effects  would  result 
from  the  remaining  two  options,  partial 
ruminant  prohibition  and  mammalian- 
to-ruminant  prohibition. 

The  agency  has  concluded  that  the 
proposed  rule  will  not  have  a  significant 
impact  on  the  human  environment,  and 
that  an  environmental  impact  statement 
is  not  required.  FDA's  finding  of  no 
significant  impact  (FONSI)  and  the 
evidence  supporting  that  finding, 
contained  in  an  environmental 
assessment  (EA)  prepared  under  21  CFR 
25.31,  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  invites  comments 
and  submission  of  data  concerning  the 
EA  and  FONSI. 

IX.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866.  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612),  and  under  the' 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  and  distributive 
impacts  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  regulatory  options  that  would 
minimize  any  significant  impact  of  a 
rule  on  small  entities.  The  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
annual  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000 
(adjusted  annually  for  inflation).  FDA 
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concludes  that  this  proposed  rule  is 
consistent  with  the  principles  set  forth 
in  the  Executive  Order  and  in  these  two 
statutes. 

A  study  of  the  impacts  on  industry  of 
the  proposed  rule  (on  file  with  the 
Docket  Management  Branch  (Ref.  114)) 
conducted  for  FDA  by  the  Eastern 
Research  Group  (ERG),  a  private 
consulting  firm,  and  the  discussion  in 
the  remainder  of  this  section, 
demonstrate  that  the  proposed  rule 
constitutes  an  economically  significant 
rule  as  described  in  the  Executive 
Order.  The  agency  has  further 
determined  that  the  proposed  rule  will 
have  a  significant  impact  on  a 
substantia]  number  of  small  entities. 
The  proposal  makes  no  mandates  on 
government  entities  and  is  estimated  to 
result  in  aggregate  net  annual  costs 
ranging  from  $21.4  to  $48.2  million  to 
the  private  sector. 

A.  The  Need  for  Regulation 

Although  BSE  has  not  been  diagnosed 
in  the  United  States,  the  need  for 
regulatory  action  is  based  on  a  need  to 
protect  U.S.  livestock  from  the  risk  of 
contracting  BSE.  In  its  guidelines  for  the 
preparation  of  Economic  Impact 
Analyses,  the  Office  of  Management  and 
Budget  (OMB)  directs  Federal  regulator)' 
agencies  to  determine  whether  a  market 
failure  exists,  and  if  so,  whether  that 
market  failure  could  be  resolved  by 
measures  other  than  new  Federal 
regulation.  In  this  instance,  private 
incentive  systems  for  both  suppliers  and 
purchasers  may  fail  in  markets  for 
cattle,  rendering,  and  ruminant  feed. 
The  potential  for  market  failure  among 
the  suppliers  in  these  sectors  results 
from  the  externality  that  could  be 
created  by  individual  suppliers 
imposing  economic  hardships  on  other 
_  suppliers  within  the  industry.  The 
potential  for  market  failure  among  the 
purchasers  results  from  the  inadequate 
information  that  would  be  available  to 
purchasers  of  potentially  infective 
products. 

Any  renderer.  feed  manufacturer,  or 
cattle  producer  that  permits  animal 
protein  derived  from  ruminants  and 
mink  to  be  placed  in  ruminant  feed 
increases  the  risk  that  other  renderers, 
feed  manufacturers,  or  cattle  producers 
will  suffer  the  severe  economic 
consequences  that  would  follow  an 
outbreak  of  BSE  in  the  United  States. 
The  industry  is  aware  of  this  risk,  as 
evidenced  by  the  existence  of  voluntary 
programs  aimed  at  reducing  the 
transmission  of  the  infectious  agent. 
These  include  an  adult  sheep  rendering 
ban  recommended  by  the  NRA.  a 
recommended  ban  on  the  feeding  of 
rendered  ruminant  protein  to  ruminants 


by  the  NCBA  and  others,  and  scrapie- 
free  certification  programs  by  individual 
sheep  producers.  Although  the  benefits 
of  such  programs — the  reduction  or 
elimination  of  the  risk  of  an  outbreak  of 
BSE  and  the  increased  consumer 
confidence  in  the  safety  of  the 
industries'  products — accrue  to  all 
members  of  these  industries, 
compliance  with  these  measures  is 
incomplete,  because  individual 
noncomplying  members  can  avoid  the 
costs  of  risk  reduction  measures  while 
still  enjoying  the  benefit-  of  compliance 
by  others  in  the  industr\-. 

If  purchasers  could  easily  identify  the 
risks  of  infective  agent  contamination 
associated  with  products  from  specific 
suppliers,  they  could  more  easily  take 
defensive  actions  to  reduce  these  risks 
(e.g.,  refusing  products  from  cattle 
known  to  have  consumed  specified 
ruminant  proteins).  Purchasers  are 
unlikely  to  obtain  the  information  thev 
need,  however,  for  several  reasons. 
First,  the  long  incubation  period  for  BSE 
creates  a  lag  between  the  actual  onset 
and  the  recognition  of  the  disease  and 
could  lead  to  a  suboptimal  level  of  risk 
prevention  by  the  concerned  parties 
during  the  incubation  period.  Bv  the 
time  the  first  signs  of  disease  are 
observed,  many  animals  may  have  been 
already  exposed.  Moreover,  Tenderers 
sell  their  product  to  feed  manufacturers 
who  frequently  combine  proteins  from 
many  different  plant  sources  and  animal 
species  to  produce  cattle  feed.  Ruminant 
producers,  therefore,  have  no  sure  way 
of  knowing  whether  a  particular  batch 
of  feed  is  free  from  potentially  infective 
proteins  and  cannot  easily  avoid 
purchasing  risky  feed  Finally,  if 
renderers  or  feed  manufacturers  do  not 
believe  that  BSE  is  an  important  threat 
they  may  choose  not  to  take  preventive 
action,  regardless  of  the  risk  levels 
perceived  by  epidemiological  experts  or 
consumers. 

B.  Benefits 

The  proposed  rule  would  reduce  the 
risk  of  an  outbreak  and  subsequent 
proliferation  of  BSE  disease  in  the 
United  States.  It  may  also  forestall  the 
loss  of  consumer  confidence  in  the  U.S. 
beef  market  due  to  concerns  about  BSE 
and  its  implications.  Thus,  the  benefits 
of  this  proposal  would  include  the  value 
of  reduced  risks  to  human  and  animal 
health  and  to  the  economic  stability  of 
the  U.S.  livestock  and  livestock 
dependent  industries  compared  to  the 
"no  action"  option.  In  technical  terms, 
these  benefits  measure  the  expected 
value  of  the  future  disease-related  costs 
that  might  be  averted  by  the  proposed 
rule.  Specifically,  they  are  calculated  as 
a  product  of  three  factors:  (1)  The 


probability  that,  in  the  absence  of  this 
rule,  BSE  would  be  introduced  and 
proliferate  in  the  United  States,  (2)  the 
costs,  both  direct  and  indirect,  that 
would  be  associated  with  the  spread  of 
BSE  in  the  United  States,  and  (3)  the 
extent  to  which  the  proposed  rule 
would  reduce  the  likelihood  of  BSE 
proliferation. 

BSE  has  not  been  detected  in  the 
United  States  and  the  probabilitv  that  it 
currently  exists  is  remote.  Nevertheless, 
it  is  possible  that  BSE  could  develop  in 
the  future.  Once  developed.  BSE  could 
remain  undetected  for  several  vears 
because  of  its  long  incubation  period 
and  because,  at  present,  it  can  be 
diagnosed  reliably  only  by  microscopic 
brain  examination  after  death.  During 
the  period  between  introduction  and 
diagnosis,  the  disease  could  spread  as  it 
apparently  did  in  the  U.K.  via  intake  of 
infective  feed.  If  regulation  was  delaved 
until  after  discover)',  the  costs  would  be 
substantial  By  aodressing  the  central 
risk  factors  associated  with  BSE.  FDA 
believes  that  the  proposed  rule  would 
eliminate  thf-  vast  majority  of  the  BSE- 
related  risks  and  costs. 

BSE  was  first  detected  in  the  U.K.  in 
November  1986.  and  a  ban  on  ruminant 
offal  in  ruminant  feed  was  imposed  in 
the  U.K.  in  July  1988  (Ref.  115)  An 
analysis  of  cattle  bom  before  and  after 
the  feed  ban  vent  into  effect  suggests 
that  the  feed  Lan  significantly  decreased 
disease  transmission  (Ref.  116).  This 
analysis  found  that  the  incidence  of 
confirmed  BSE  roughly  doubled  each 
year  for  animals  born  between  lulv  1985 
and  July  1988.  but  declined 
precipitously  in  animals  born  in  August 
1988  compared  to  the  previous  vear  and 
continued  to  fall  thereafter  Because 
BSE  has  a  long  incubation  period, 
however,  a  decrease  in  the  incidence 
was  not  evident  until  several  years  after 
the  initial  feed  ban  was  implemented. 
The  incidence  of  BSE  peaked  in  1992  at 
36.681  detected  cases,  or  approximately 
0.3  percent  of  the  UK's  11.5  million 
cattle.  Despite  a  sharp  decrease  in  the 
incidence  rate  since  then,  bv  the  end  of 
1996,  more  than  165,000  cases  of  BSE 
will  have  been  detected,  with  one-third 
of  all  U.K.  cattle  herds  infected  (Refs. 
115  and  117). 

The  likelihood  that  BSE  will  someday 
be  developed  m  the  United  States 
cannot  be  estimated  with  any 
confidence,  although  U.S.  risk  factors 
are  believed  to  be  significantly  smaller 
than  existed  m  the  United  Kingdom  of 
the  early  1980s.  As  described 
previously,  the  \arious  remaining 
modes  include  transmission  from 
scrapie-infected  sheep  or  other  animals 
with  TSE.  e.g.,  through  meat  and  bone 
meal;  introduction  via  imported 
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animals:  and  spontaneous  introduction 
(which  in  some  TSE's  has  been 
hypothesized  to  occur  at  a  rate  of  about 
1  case  per  million  per  vear).  USDA 
import  controls  and  the  voluntary  bans 
on  sheep  offal  and  ruminant  tissues  in 
ruminant  foods  reduce  the  risk  of 
disease  introduction  but  cannot 
completely  eliminate  it 

Althougli  FDA  cannot  quantitatively 
estimate  the  risk  of  a  significant  BSE 
outbreak  in  the  United  States,  the 
agency  has  used  the  U.K  e.xperience. 
modified  to  account  for  major 
differences  in  circumstances,  to  assess 
the  consequences  of  the  potential  spread 
of  the  disease  withm  the  United  States. 
If  BSE  were  introduced  in  this  country, 
the  pattern  of  disease  spread  would 
presumably  be  similar  to  that  in  the 
United  Kingdom  with  most 
symptomatic  disease  appearing  in  older 
cattle  (the  average  time  for  BSE 
symptoms  is  approximately  5  years  after 
infection  (Ref.  115)).  The  rate  of  spread 
of  symptomatic  disease  would  probably 
differ,  howe\  er,  because  compared  with 
the  pre-BSE  U.K.  dairv  industry,  U.S. 
dairy'  cows  are  younger  and  are  e.xposed 
to  meat  and  bone  meal  in  feed  later  in 
life  than  was  true  in  the  United 
Kingdom  (Ref.  118).  United  Kingdom 
dair>-  animals  were  historically  fed  meat 
and  bone  meal  as  calves,  whereas  U.S. 
dairy  cows  ingest  meat  and  bone  meal 
primarily  as  adults. 

1   Methodology 

To  develop  an  illustrative  estimate  of 
the  number  of  cattle  that  might  be  lost 
to  BSE  infection  if  the  disease  were  to 
occur  in  the  United  States  in  the 
absence  of  regulation,  FDA  extrapolated 
from  the  experience  in  the  United 
Kingdom,  but  adjusted  for  the 
differences  in  cattle  age  and  potential 
age  of  exposure  to  meat  and  bone  meal 
This  extrapolation  assumes  that  the 
detection  of  BSE  in  this  country  would 
quickly  lead  to  a  ruminant-to-ruminant 
feed  prohibition  but  that,  as  in  the 
United  Kingdom.  BSE  incidence  would 
nonetheless  continue  to  increase  for  6 
years  due  to  the  diseases  long 
incubation  time  (hence  several  years  of 
disease  spread  before  the  diagnosis  of 
the  first  case).  To  account  for  the 
difference  in  cattle  age-related  risk 
factors,  FDA  assumed  that,  if  BSE 
occurred  in  the  United  States,  the 
affected  animals  would  be 
predominately  dairy  cows  ot  age  4  or 
more,  rather  than  age  3  and  up  as  in  the 
U.K.  (due  to  the  differences  in  age  of 
exposure  )  The  difference  of  1  year  is 
based  on  the  agency's  estimate  that  U.S. 
cattle  are  first  exposed  to  meat  and  bone 
meal  1  year  later  than  UK,  cattle. 
Therefore,  the  onset  of  the  clinical 


disease  is  estimated  to  start  1  year  later. 
Accordingly,  only  47  percent  of  U.S. 
dairy  cows  are  age  4  and  up  (about  4.8 
million  cows),  while  90  percent  of 
United  Kingdom  cows  are  age  3  and  up 
(about  2.6  million  cows).  Thus,  a  lower 
percentage  of  U.S.  cattle  were  assumed 
to  be  at  risk  of  symptomatic  BSE,  and 
the  projected  rate  of  death  was 
proportionately  lower.  Based  on  the 
relative  size  of  the  U.S.  and  U.K.  dairy 
cattle  populations,  these  projections 
suggest  that  if  BSE  were  introduced  in 
the  United  States  and  spread  in  a 
similar  manner,  the  disease  would 
destroy  299.000  U.S.  cattle  over  11  years 
(4.8  X  2.6  x  162,000  U.K.  BSE  deaths), 
(These  calculations  assume  that  a  feed 
prohibition  would  be  implemented  very 
soon  after  the  first  case  is  diagnosed, 
and  that  the  prohibition  would 
immediately  begin  to  affect  the 
underlying  rate  of  new  infection.  If  a 
feed  prohibition  were  not  implemented 
at  that  time,  the  number  of  cattle  deaths 
would  be  much  higher.) 

Other  adjustments  could  be  made  to 
this  estimate,  but  their  effect  on  the 
direction  of  the  results  would  be 
uncertain.  For  example,  compared  with 
U.K.  practices  before  1988,  U.S.  dairy 
cattle  consume  a  higher  proportion  of 
concentrated  feed  that  contains  meat 
and  bone  meal.  On  the  other  hand,  most 
U,S.  concentrate  contains  a  lower 
percentage  of  meat  and  bone  meal  (and 
a  higher  percentage  of  vegetable-based 
proteins).  If  BSE  infectivity  in  feed  is 
highly  dose-dependent,  these  factors 
could  cause  FDA's  cost  estimate  to  be 
either  too  high  or  too  low,  if  one  of  the 
factors  is  dominant  over  the  other. 

The  risks  and  costs  associated  with 
BSE  when  it  occurs  are  primarily  of 
three  types.  First,  there  is  the  possible 
risk  and  associated  cost  of  ruminant-to- 
human  transmission  of  TSE  disease.  The 
proposed  rule  would  reduce  this  risk  by 
eliminating  the  main  routes  by  which 
ruminants  might  acquire  transmissible 
TSE.  greatly  reducing  any  risk  incurred 
by  the  human  consumption  of 
ruminant-derived  products.  Thus,  the 
proposed  rule  would  reduce  the  risk  of 
future  mortality,  morbidity,  and  health 
care  costs  due  to  human  TSE,  Second, 
there  is  the  risk  of  livestock  losses. 
These  losses  include  not  onlv  the  deaths 
of  BSE-infected  animals,  but  also  the 
loss  and  disposal  costs  of  other  animals 
that  would  be  destroyed,  either  to 
contain  the  immediate  spread  of  disease 
or  to  restore  consumer  confidence  in  the 
safety  of  beef  and  dairy  products.  Third. 
there  are  the  costs  associated  with 
decreased  domestic  sales  and  exports  of 
beef  and  other  bovine  derived  products 
until  consumer  and  international 
confidence  could  be  restored. 


2.  Reduced  Risk  to  Public  Health 

As  discussed  earlier,  scientists  believe 
that  the  nv-CJD  cases  identified  in  the 
U.K.  may  have  been  associated  with  the 
BSE  epidemic.  If  indeed  there  were  such 
an  association,  and  if  BSE  were  to  occur 
in  this  country,  there  would  be  a  risk  of 
spreading  BSE-related  human  TSE  in 
the  United  States  The  proposed  rule 
therefore  might  avert  human  deaths  in 
the  United  States,  although  the  number 
of  deaths  cannot  be  estimated.  The 
proposed  rule  would  also  save  the 
health  care  and  other  costs  associated 
with  treating  individuals  with  the 
disease. 

3.  Reduced  Risk  of  Direct  Livestock 
Losses 

For  estimating  the  present  value  of 
livestock  losses  if  BSE  occurred  in  the 
United  States,  FDA  assumed  that  the 
first  case  of  BSE  would  not  be 
detected — even  in  the  absence  of  the 
proposed  rule — for  4  years.  Based  on  an 
estimated  value  of  $502  per  animal  (Ref. 
119)  and  disposal  costs  of  $4  per 
animal,  direct  losses  from  the  death  of 
299,000  BSE-infected  cattle  would  reach 
$151  million  over  11  years  (starting  4 
years  from  now).  At  a  discount  rate  of 
7  percent,  the  total  present  value  of 
these  losses  is  $75  million. 

In  addition  to  the  animal  losses  from 
direct  infection,  a  significant  outbreak 
would  probably  lead  to  the  eradication 
of  high-risk  animals  to  restore  consumer 
confidence.  Switzerland,  for  example, 
has  proposed  slaughtering  all  cattle  born 
before  that  country  implemented  a  feed 
ban.  or  approximately  one-eighth  of  its 
national  herd  (Ref.  120).  The  United 
Kingdom  has  begun  a  program  to 
destroy  and  incinerate  all  animals  over 
age  30  months  as  they  reach  the  end  of 
their  useful  life,  or  about  1  million 
animals  in  1996  and  a  total  of  4.7 
million  over  6  years.  In  addition,  the 
United  Kingdom  has  a  program  to 
slaughter  some  unmarketable  male  dairy 
calves  (126,000  had  been  slaughtered  as 
of  August  1996)  and  up  to  147,000 
additional  "high-risk"  animals  (Refs. 
115  and  121).  Even  if  the  U.K. 
eradication  of  animals  were  limited  to  a 
one-time  total  of  1  million  cattle  (about 
8.7  percent  of  their  cattle  stock),  similar 
measures  in  the  United  States,  if  they 
occurred  immediately  upon  detection  of 
the  disease,  would  result  in  the  one- 
time destruction  of  $4.58  billion  worth 
of  cattle,  with  a  present  value  of  $3.49 
billion. 

4.  Costs  of  Future  Regulation 

Moreover,  the  ability  to  control  a  BSE 
outbreak  once  it  occurred  would  require 
putting  in  place  restrictions  on  the  use 
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of  ruminant  proteins  in  ruminant  feeds 
that  would  be  at  least  as  restrictive  as 
the  measure  under  this  proposed  rule. 
Presumably,  the  total  costs  of 
implementing  a  ruminant-to-ruminant 
feed  prohibition  at  that  point  would  be 
at  least  as  great  as  the  low  estimates  for 
this  proposed  rule,  or  $21.4  million  per 
year.  The  present  value  of  these  future 
regulatory  costs  would  total 
approximately  $240  million.  Moreover, 
this  estimate  may  vastly  understate  the 
economic  impact  because  the  market 
value  of  ruminant-derived  proteins 
could  disappear  if  there  were  an  actual 
outbreak. 

5.  Reduced  Risk  of  Losses  in  Domestic 
Sales  and  E.xports 

If  BSE  were  to  emerge  in  the  United 
States,  the  news  could  greatly  reduce 
both  domestic  sales  and  exports  of 
bovine  products.  In  the  United 
Kingdom,  domestic  consumption  fell  by 
more  than  20  percent  between  1988  and 
1990  and  has  not  yet  fully  recovered 
(Ref.  122),  presumably  due  to 
continuing  concerns  about  possible 
links  between  BSE  and  CJD.  If  U.S. 
consumers  acted  similarly.  U.S. 
producers  of  beef  products  could  lose 
over  $9  billion  in  annual  sales  (Ref. 
123).  Alternatively.  U.S.  consumers 
might  demonstrate  considerably  less 
concern,  as  the  U.K.  experience  may 
have  improved  the  ability  of  U.S.  risk 
managers  to  communicate  both  the 
extent  of  the  risk  of  contracting  CfD 
from  the  consumption  of  beef  and  the 
responsiveness  of  the  government  s 
safety  policies.  Nonetheless,  it  remains 
probable  that  the  uncertainty 
surrounding  a  serious  BSE  outbreak 
would  lead  U.S.  consumers  to  reduce 
their  consumption  and  spending  on  beef 
by  a  significant  amount.  Also,  at  the 
same  time  that  U.K.  domestic  sales  of 
beef  were  declining  due  to  the  fear  of 
BSE,  the  volume  of  U.K.  exported  beef 
fell  by  nearly  16  percent  (Ref.  122). 
Based  on  U.S.  beef  exports  in  1994  of 
approximately  $2.2  billion  (Ref.  109),  a 
proportional  decline  of  this  magnitude 
would  reduce  U.S.  exports  by  up  to  $0.3 
billion  per  year. 

While  the  values  of  such  lost 
domestic  and  international  sales  would 
reduce  the  profits  of  the  U.S.  beef 
industrv  and  the  enjoyment  of  some 
U.S.  consumers  of  beef,  they  do  not 
provide  an  accurate  measure  of  societal 
costs,  becau.se  competitor  industries, 
such  as  poultn,'.  pork,  and  seafood, 
would  gain  new  profits.  Thus,  the  net 
costs  that  would  result  from  such 
potential  shifts  in  consumer  spending 
cannot  be  precisely  discerned  without 
extensive  economic  modeling.  While 
FDA  examined  a  partial  equilibrium 


model  for  projecting  the  approximate 
losses  of  consumer  and  producer 
surplus  within  the  market  for  beef 
products,  the  agency  could  not 
adequately  quantify  the  likely  effects  on 
the  markets  for  substitutes  of  beef. 
Consequently,  FDA  could  not  estimate 
the  net  economic  cost  of  these  lost  sales. 
Nevertheless,  the  magnitude  of  these 
potential  costs  could  be  substantial  and 
the  agency  requests  public  comment  on 
how  the  appropriate  measurement 
methodologies  could  be  developed  and 
applied. 

Finally,  even  in  the  absence  of 
evidence  of  BSE  in  the  United  States, 
consumer  concern  about  BSE  could 
affect  beef  consumption  and 
expenditures.  Thus,  one  benefit  of 
implementing  the  proposed  rule  now  is 
that  it  might  prevent  a  loss  of  consumer 
confidence  in  the  beef  market, 
irrespective  of  the  actual  risk  of  BSE. 
FDA  did  not  attempt  to  quantify  this 
potential  loss,  but  believes  that  it  also 
may  be  substantial,  particularly  in  light 
of  the  recent  increased  U.S.  publicity  of 
BSE  and  its  hypothesized  links  to  CJD. 

6.  Total  Losses  Averted 

In  summarv %  the  losses  averted  by  the 
proposed  rule  include  the  expected 
value  of  the  costs  associated  with  BSE 
itself,  and  the  potential  value  of 
forestalling  a  drop  in  domestic  and 
international  demand  for  U.S.  heei  due 
to  BSE-related  causes.  The  first 
component  largely  refiectb  the  statistical 
probability  that  BSE  could  occur  and 
spread  within  the  Unied  States  and  the 
potential  S3. 7  billion  cost  of  destroying 
BSE-exposed  livestock.  The  second 
primarily  measures  the  expected  loss  to 
U.S.  consumers  and  producers  that 
would  result  from  reduced  sales  While 
FDA  has  not  quantified  these  latter 
costs,  plausible  scenarios  indicate  that 
thev  could  reach  billions  of  dollars. 
Moreover,  these  figures  have  not 
included  the  possibility  of  lost  lives  and 
treatment  costs  associated  with  treating 
human  TSE. 

Finally,  the  expected  benefits  of  the 
proposed  rule  are  slightly  lower  than 
the  sum  of  the  expected  value  of  all  the 
costs  associated  with  BSE,  because  the 
rule  would  not  totally  eliminate  all  of 
the  related  risk  (e.g..  due  to  the 
possibility  of  spontaneous  introduction 
of  disease  and  the  possible  incomplete 
compliance  with  the  rule).  FDA 
believes,  however,  that  anv  remaininsj 
risk  would  be  extremely  small   In 
addition,  because  thf>  rate  of  BSE 
infection  and  the  associated  costs  would 
probably  vary  geographically  (as  scrapie 
does  now)  (Ref.  98)  .  the  benefits  would 
vary  across  regions  of  the  country. 


7.  Comparison  of  Alternatives 

As  described  elsewhere  in  this 
document.  FDA  is  considering  five 
alternatives  to  the  proposed  rule,  in 
addition  to  other  options  that  might  be 
offered  in  the  comments.  The  first  three 
of  these  alternatives  are:  (1)  No  action 
(rehing  on  voluntary'  industry- 
activities).  (2)  pj^hibit  only  materials 
from  U.S.  species  in  which  TSE  has 
been  diagnosed,  and  (3)  a  prohibition  on 
proteins  from  specified  sheep  and  goat 
offal  in  ruminant  feed.  Compared  with 
the  proposed  action,  prohibiting 
protems  from  all  U.S.  TSE  species 
provides  similar  reductions  in  the  risk 
that  BSE  might  be  introduced,  with  a 
sheep/goat  specified  ofTal  protein  ban 
and  no  action  providing  progressively 
less  risk  reduction.  The  TSE  species 
I'temative,  however,  would  be 
signifit:antiy  less  effective  in  limiting 
the  spread  of  BSE  (e.g.,  after 
spontaneous  introduction)  until  BSE 
was  diagnosed  and  cattle  were  added  to 
the  list  of  TSE  species.  Likewise,  the 
two  other  alternatives  would  be 
significantly  less  effective  in  inhibiting 
the  spread  of  ruminant-to-ruminant 
transmission  of  disease  on(,e  BSE  is 
introduced.  Thus,  the  expected  value  of 
the  benefits  of  each  of  the  three  rejected 
options  is  substantially  lower  than  the 
proposed  rule,  although  the  amount  of 
difference  cannot  be  estimated 
precisely. 

The  agency  is  also  considering  two 
other  alternatives  (1)  A  mammalian- 
protein-to-ruminant  prohibition,  and  (2) 
ii  partial  rummant-to-ruminanl 
prohibition  which  would  exclude  ai! 
ruminant  and  mink  tissues  except 
certain  bovine  tissues.  Compared  with 
the  proposed  rule,  both  alternatives 
offer  similar  benefits  in  substantially 
inhibiting  the  initial  introduction  of 
BSE.  The  extent  of  inhibition  of  the 
spread  of  disease  (and  associated  costs), 
however,  would  be  different 

The  mammalian  protein  alternative 
would  further  reduce  the  spread  of 
disease  compared  with  the  proposed 
rule,  by  reducing  the  risk  of  cross- 
contamination  within  rendering  and 
processing  plants.  Thus  this  alternative 
would  bring  'he  expet:ted  value  of  the 
BSE-related  costs  even  closer  to  zero 
than  would  the  proposed  measure. 
However,  the  incremental  bejiefit  is 
small  if  cross-  contamination  under  the 
proposed  measure  does  not  pose  a 
substantial  risk. 

The  partial  ruminant-to-ruminant 
prohibition  would  be  less  effective  than 
the  proposed  measure,  because  it  would 
be  more  administratively  difficult  to 
enforce.  Thus,  this  alternative  would 
not  reduce  the  expected  value  of  the 
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BSE-related  costs  as  much  as  the 
proposal.  Again,  however,  the  exact 
difference  cannot  be  estimated,  but 
would  vary  depending  on  the  Hkely 
level  of  compliance  under  the 
alternative. 


C.  Industry  Impacts 

The  ERG  study  examines  the 
composition,  size,  and  scale  of 
economic  activity  for  the  various 
affected  industry  sectors  and  provides 


estimates  of  the  cost  and  high  and  low 
market  impacts  (depending  on  the  size 
of  the  price  change  for  restricted  meat 
and  bone  meal  of  five  regulatory  options 
(see  Table  1). 


Table  i  .—Estimated  Costs  of  Alternative  Regulatory  Prohibitions  ^ 


Annualized  Impacts 


Mammalian- 
to-ruminant 


Ruminant- 
to-ruminant 
(proposal) 


Partial  rumi- 
nant-to- ru- 
minant 


Sheep/ 
M  ink-to- ru- 
minant 


Sheep/ 
Goat-to-ru- 
minant 


(S  million) 


Low  Market  Impact  Scenario  ($25/ton) 


Caprtal  Costs  

Operating/Disposal  Costs  .. 

Transportation 

Documentatron 

Substitution  Costs 

Rerxlerer  Revenue  Losses 
Nonruminant  Gains  


Totals 


8.8 

10.1 

10.7 

1.9 

9.7 

76.4 

(72.6) 


45.0 


1.0 
0.1 
7.6 
1.5 
8.0 
63.2 
(60.0) 


3.2 

14.4 

5.3 

0.5 

3.7 

28.8 

(27.4) 


21.4 


28.5 


High  Market  Impact  Scenario  ($10(Vton) 


Caprtal  Costs  

OpiBrating/Disposal  Costs  .. 

Transportatkxi  

Documentatk>n  

Substitutkjn  Costs 

Rerxlerer  Revenue  Losses 

Nonruminant  Gains  

Totals  


^  Totals  may  not  match  text  due  to  rounding  error 


0.0 
5.1 
0.0 
0.0 
0.0 
4.2 
0.0 


9.3 


0.0 
0.2 
0.0 
0.0 
0.0 
0.1 
0.0 


0.3 


1.  The  Proposed  Rule 

The  proposed  alternative  would 
prohibit  the  use  of  ruminant  and  mink 
protein  in  ruminant  feeds.  Currently, 
only  about  10  percent  of  the  meat  and 
bone  meal  supply  is  used  in  ruminant 
feed,  but  over  80  percent  of  the  meat 
and  bone  meal  contains  some  ruminant 
material.  ERG  forecast  that  because  no 
mixed-species  slaughtering  or  rendering 
estabhshments  would  find  it  profitable 
to  separate  ruminant  from  nonruminant 
offal,  most  would  continue  to  contain 
ruminant  material.  ERG  estimated  that 
affected  renderers  and  feedmills  would 
mcur  total  direct  comphance  costs 
ranging  from  $10.2  to  $27.6  million  per 
year.  Renderers  would  bear  annual  costs 
of  about  $6.3  miUion  and  feed  mills 
would  bear  annual  costs  of  from  S3. 8  to 
$21.3  million.  Arrayed  by  compliance 
category,  transportation  costs  were 
estimated  at  $7.6  miUion; 
documentation  costs  for  activities  to 
ensure  control  of  ruminant  feed 
constituents  ranged  from  $1.5  to  $1.8 
million;  and  capital  costs  and  operating 
costs  ranged  from  $1.0  to  $8.2  million 
and  $0.1  to  $10.1  milUon,  respectively, 
due  primarily  to  the  need  for  some 


f(?edmills  to  expand  their  capacity  to 
offer  both  ruminant  and  nonruminant 
feed  products  under  a  high  market 
impact  scenano. 

Because  consumer  response  to  the 
rule  is  uncertain.  ERG  could  not 
develop  a  precise  projection  of  future 
meat  and  bone  meal  prices.  ERG 
estinidted.  however,  that  the  regulatory 
prohibition  of  marketing  ruminant  meat 
and  bone  meal  to  niminants  would 
lower  the  pnce  of  this  product  by  from 
$25  to  $100  per  ton,  decreasing 
rendenng  industry  revenues  by  from 
$63.2  to  $252.8  million  per  year,  hi 
contrast,  a  lower  MBM  price  would 
increase  sales  of  meat  and  bone  meal  to 
the  nonruminant  sector  and  the 
resulting  increased  profits  for  that  sector 
would  offset,  at  an  aggregate  level,  most 
revenue  losses.  Although  ERG  did  not 
quantify-  this  effect,  FDA  determined 
that  the  assumption  of  a  fixed  supply  of 
meat  and  bone  meal  and  a  Unear 
demand  for  nonruminant  feed  impUes 
that  purchasers  of  mixed-species  meat 
and  bone  meal  for  nonruminant  uses 
would  save  from  $60.0  to  $240.2  million 
annually,  because  of  the  lower  meat  and 
bone  meal  costs.  This  estimate  assumes 
a  total  meat  and  bone  meal  supply  of  2.5 


million  tons,  changes  in  price  ranging 
from  $25  to  $100  per  ton,  and  an 
increase  in  noru-uminant  consumption 
of  meat  and  bone  meal  of  about  250,000 
tons.  In  addition,  manufacturers  of 
ruminant  feed  would  incur  higher  costs 
if  they  could  not  use  rimiinant  proteins. 
In  an  analysis  prepared  for  the  feed 
industry,  protein  substitutes,  such  as 
soybean  meal  and  other  minerals 
necessary  to  provide  the  same 
nutritional  level  as  that  provided  by  the 
meat  and  bone  meal,  were  estimated  to 
cost  approximately  $31.75  per  ton  more 
than  meat  and  bone  meal  (Ref.  125). 
FDA  beheves  that  this  estimate  is 
overstated,  because  it  assumes  that 
soybean  meal  alone  sells  for  $20  per  ton 
more  than  meat  and  bone  meal.  In  fact, 
their  respective  market  prices  are 
currently  similar.  Nevertheless,  FDA 
used  the  reported  $31.75  per  ton 
differential  to  estimate  that  the  higher 
price  of  alternative  proteins  would 
increase  ruminant  feed  costs  by  about 
$8.0  million  per  year. 

As  a  result,  FDA  estimates  that  the 
aggregated  annuaUzed  costs  of  this 
proposal,  comprised  of  both  the  direct 
compliance  costs  and  the  various 
indirect  gains  and  losses,  would  total 
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from  $21.4  to  $48.2  million.  Although 
the  greatest  initial  burden  would  fall  on 
the  rendering  and  feed  manufacturing 
sectors,  ERG  noted  that  the  final 
distribution  of  these  impacts  would 
shift;  Tenderers  would  pass  back  the 
economic  impacts  to  slaughterers,  who. 
in  turn,  would  pass  them  back  to  cattle 
producers.  FDA  judged,  however,  that  of 
the  small  renderers  dependent  upon 
farmers'  and  ranchers'  dead  stock  for 
their  raw  materials,  20  to  25  would  be 
likely  to  close.  ERG  also  forecast  that 
these  impacts  would  cause  a  decline  in 
prices  for  slaughter-weight  cattle  of  $1 
to  $5  per  head.  In  the  long  run.  ERG 
foresaw  a  modest  reduction  in  the  size 
of  the  U.S.  cattle  herd. 

In  response  to  its  ANPRM,  FDA 
received  comments  on  the  possible 
impacts  of  the  proposal  from  both 
individuals  and  industry.  The 
submission  from  the  American  Feed 
Industry  Association  (AFIA)  contained 
an  analysis  of  the  animal  feed  market 
that  was  based  on  the  assumption  that 
the  proposal  would  taint  the  safety  of  all 
meat  and  bone  meal  (both  ruminant  and 
nonruminant),  to  the  extent  that  even 
nonruminant  animal  producers  would 
refuse  to  purchase  the  product.  This  loss 
of  wholesale  value  was  estimated  at 
$523  miUion.  Further,  the  AFIA 
comment  estimated  the  cost  for 
disposing  of  this  meat  and  bone  meal  at 
$349  million  and  for  substituting  to 
higher  priced  feeds  at  $74  million 
annually. 

FDA  questions  the  conclusions  of  the 
AFIA  report,  largely  because  the 
proposed  rule  does  not  prohibit  the  use 
of  ruminant  proteins  in  nonruminant 
feeds  and  there  is  no  evidence  that  this 
market  would  disappear.  As  noted 
earlier,  nonruminant  feed  use  currently 
constitutes  about  90  percent  of  the  meat 
and  bone  meal  market.  While  some 
nonruminant  producers  may  be  wary  of 
ruminant  MBM  after  the  proposal 
becomes  final,  the  broad  media  coverage 
of  BSE  in  the  United  Kingdom  and  the 
voluntary  prohibition  of  ruminant  MBM 
in  ruminant  feeds  have  already 
provided  nonruminant  producers  with 
substantial  information  on  the  relevant 
risks.  The  implications  of  the  ERG  study 
are  that  most  of  the  major  nonnrniinant 
sectors  that  use  ruminant  meat  and  bone 
meal  in  their  feeds  would  continue  this 
practice,  particularly  at  sharply  lower 
MBM  prices.  Because  ERG  believed  that 
all  stocks  of  meat  and  bone  meal  would 
find  a  commercial  outlet  within  the 
nonruminant  feed  sector,  they  projected 
no  additional  disposal  costs  and  far 
smaller  revenue  losses  than  AFIA. 


2.  Partial  Ruminant-to-Ruminant 
Prohibition 

ERG  also  estimated  the  economic 
impact  of  a  partial  ruminant-to- 
ruminant  prohibition,  which  would 
prohibit  only  the  use  of  proteins  from 
designated  ruminant  tissues  in  ruminant 
feeds.  ERG  projected  that  cattle  packer/ 
renderers  and  approximately  one-half  of 
the  large  cattle  packers  would  choose  to 
separate  the  designated  and 
nondesignated  tissues.  As  shown  in 
Table  1 ,  this  change  in  processing 
would  lead  to  increased  costs  from 
capital  investments,  increases  in 
operating  and  transportation  expenses, 
training,  and  documentation  activities. 
Further,  ERG  projected,  under  the  high 
market  impact  scenario,  that  some 
feedmills  would  expand  their  facilities 
to  offer  both  restricted  and  nonrestricted 
meat  and  bone  meal.  They  estimated  the 
annualized  direct  compliance  costs  for 
this  option  at  ft-om  $23.5  to  $27.9 
million.  In  addition,  ERG  projected  that 
this  option  would  cause  price  declines 
of  from  $25  to  $100  per  ton  for  the  meat 
and  bone  meal  derived  from  designated 
tissues,  leading  to  decreases  in  renderer 
revenues  of  from  $28.8  to  $11 5.4  million 
per  year.  As  discussed  previously,  FDA 
again  assumed  a  fixed  supply  of  meat 
and  bone  meal  and  a  linear  demand  for 
nonruminant  feed  to  calculate  that 
purchasers  of  mixed-species  meat  and 
bone  meal  for  nonruminant  uses  would 
save  from  $27.4  miUion  to  $109.6 
million  annually  because  of  the  lower 
meat  and  bone  meal  costs.  Adding 
additional  protein  substitution  costs  of 
$3.7  million  and  other  indirect  costs 
raises  the  estimated  net  aggregate  costs 
for  this  alternative  to  $28.6  to  $37.4 
million. 

3.  Mammalian-to-Ruminant  Prohibition 

The  third  option  assessed  was  the 
prohibition  of  mammalian  protein  in 
ruminant  feeds.  ERG  projected  that 
slaughtering  and  rendering 
establishments  would  have  no  reason  to 
separate  offal  because  very  few  of  these 
establishments  process  both  mammals 
and  nonmammals.  They  estimated 
annualized  direct  compliance  costs  for 
this  option  at  $31.6  million.  ERG 
forecast  that,  regardless  of  the  size  of  the 
price  decline  for  restricted  meat  and 
bone  meal,  some  feedmills  would 
expand  their  capacity  to  offer  both 
restricted  and  nonrestricted  meat  and 
bone  meal,  resulting  in  increased  capital 
and  plant  operating  costs.  The  majority 
of  the  remaining  regulatory  costs  are 
composed  of  documentation  costs. 
Assuming  that  a  regulatory  prohibition 
on  marketing  restricted  meat  and  bone 
meal  to  ruminants  would  cause  the 


price  of  the  restricted  meat  and  bone 
meal  to  fall  by  from  $25  to  $100  per  ton, 
ERG  projected  that  this  option  would 
reduce  renderer  revenues  by  from  $76.4 
to  $305.6  million  per  year. 
Alternatively,  under  the  same 
assumptions  as  applied  above,  FDA 
found  that  purchasers  of  mixed-species 
meat  and  bone  meal  for  nonruminant 
uses  would  save  from  $72.6  million  to 
$290.3  million  annually,  because  of  the 
lower  meat  and  bone  meal  costs.  Adding 
additional  protein  substitution  costs  of 
$9.7  million  and  other  indirect  costs 
raises  the  estimated  net  aggregate  costs 
for  this  third  option  to  from  $45.1  to 
$56.6  million. 

4.  Other  Regulatory  Ahematives 

FDA  also  considered  two  less 
restrictive  options  for  controlling  the 
spread  of  an  outbreak  of  BSE  in  the 
United  States;  A  prohibition  of  all 
sheep,  goat,  mink,  deer,  and  elk  proteins 
in  ruminant  feed;  and  a  prohibition  of 
sheep  and  goat  proteins  in  ruminant 
feed.  The  first  of  these  alternatives 
would  require  that  ruminants  not  be  fed 
proteins  from  any  species  in  which  a 
TSE  was  diagnosed  in  the  United  States, 
which  includes  sheep,  goats,  mink, 
deer,  and  elk.  ERG  anticipated  minimal 
regulatory  impacts  for  sheep,  lamb,  and 
goat  producers  because  most  renderers 
already  require  that  sheep,  lamb,  and 
goat  offal  be  excluded  from  mixed 
species  meat  and  bone  meal.  ERG 
estimated  that  this  alternative  could 
restrict  the  use  of  up  to  34,150  tons  of 
ofTal  annually  from  the  various  species, 
or  about  0.3  percent  of  all  mammalian 
offal  rendered.  Using  an  estimated  cost 
of  $150/ton  for  landfill  disposal,  ERG 
calculated  that  the  disposal  costs  for 
this  alternative  could  equal  $5.1 
million.  Furthermore.  ERG  estimated 
that  the  meat  and  bone  meal  and  tallow 
manufactured  from  offal  generates 
revenues  of  about  $500/ton  of  processed 
material.  Under  this  option,  meat  and 
bone  meal  production  would  fall  by 
8,450  tons  per  year,  reducing  industry 
revenues  by  an  estimated  $4.2  million 
annually. 

The  final  alternative  would  restrict 
only  sheep  and  goat  protein  from  use  in 
ruminant  feed.  This  alternative  is 
similar  to  the  agency's  1994  proposal, 
which  pertained  only  to  adult  sheep  and 
goats.  Most  sheep  and  goats  are 
currently  excluded  by  renderers  from 
being  rendered  into  mixed  species  meat 
and  bone  meal.  ERG  estimated  that  this 
ahemative  would  restrict  the  use  of  up 
to  1.200  tons  of  offal,  or  about  0.01 
percent  of  all  mammalian  offal 
rendered  At  $150/ton  for  landfill 
disposal,  the  disposal  costs  would  equal 
$0.2  million.  ERG  calculated  that 
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production  of  meat  and  bone  meal 
under  this  option  would  be  restricted  by 
only  300  tons  per  year,  leading  to 
revenue  losses  of  about  $0.1  million. 
ERG  noted  that  the  disposal  costs 
presented  for  the  latter  tw/o  alternatives 
are  high-end  estimates  because  of  the 
likelihood  of  onsite  disposal  for  deer 
and  elk  taken  by  hunters.  Further,  these 
alternatives  were  not  expected  to  have 
a  measurable  effect  on  the  price  of  meat 
and  bone  meal  because  they  would 
affect  only  0.3  percent  and  0.01  percent 
of  the  meat  and  bone  meal  markets, 
respectively.  In  contrast  to  the  first  three 
options,  these  rules  would  not  change 
the  demand  for  meat  and  bone  meal,  but 
would  restrict  the  suppiv  of  m.eat  and 
bone  meal.  Any  postregulation  increase 
in  price,  therefore,  would  increase 
revenues  of  renderers  and  costs  of 
purchasers  of  meat  and  bone  meal  by  an 
almost  equal  amount.  ERG  reported  that 
this  decrease  in  supply  would  have  a 
negligible  effect  on  meat  and  bone  meal 
prices. 

D.  Small  Business  Impacts 

The  Regulatory  Flexibility  Act 
requires  agencies  to  prepare  a  regulatory 
flexibility  analysis  if  a  rule  would  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  discussion 
in  this  section,  as  well  as  in  other 
sections  of  this  document,  and  the  ERG 
report,  constitute  the  agencv's 
compliance  with  this  requirement. 

The  Regulatory  Flexibility  Act  asks 
for  a  succinct  statement  of  the  purpose 
and  objectives  of  the  rule.  As  explained 
previously  in  this  document.  FDA  is 
proposing  this  measure  to  address  the 
risk  to  U.S.  livestot;k  associated  with 
feeding  ruminant  proteins  to  ruminants. 
Existing  epidemiological  evidence 
suggests  a  link  between  an  outbreak  of 
BSE  in  the  United  Kingdom  and  the 
practice  of  feeding  products  to  cattle 
that  included  ruminant  proteins.  This 
rule  would  prohibit  that  practice  Thus, 
the  need  for  regulatory  action  is  based 
on  the  need  to  prevent  the  spread  of 
BSE  and  thereby  to  protect  the  health  of 
animals  and  to  minimize  any  risk  that 
might  be  posed  to  humans  from  BSE. 

The  Regulatory  Flexibility  Act  also 
requires  a  description  of  the  affected 
small  entities.  The  ERG  study  includes 
counts  of  entities  in  each  class  of 
industry  that  are  involved  in  ruminant 
production  and  meat  preparation  The 
vast  majority  of  all  of  these  firms  are 
considered  small  businesses  according 
to  size  standards  set  by  the  Small 
Business  Administration.  There  are  282 
rendering  plants,  of  which  204  have 
fewer  than  500  employees,  including  all 
of  the  1.52  independent  renderers.  ERG 
also  estimated  that  30,000  feedmills.  all 


with  fewer  than  500  employees,  could 
be  affected  by  this  rule.  An  estimated 
1.4  million  enterprises  are  engaged  in 
ruminant  production.  These  include 
businesses  engaged  in  the  production  of 
beef  and  dairy  cattle,  including  farmers 
and  ranchers,  stocker  operators,  and 
cattle  feeders,  and  other  ruminant 
producers.  The  slaughtering  industry 
contains  more  than  4,000 
establishments.  Of  this  total,  however, 
only  130  are  packer/renderers  that  could 
have  compliance  requirements  and 
about  52  of  these  establishments  have 
fewer  than  500  employees.  ERG 
estimated  that  almost  300,000  small 
establishments  are  engaged  in  meat 
processing.  These  businesses  would 
have  no  direct  compliance  activities,  but 
could  be  affected  indirectly  by  altered 
Tenderer  practices.  Also,  about  150,000 
small  producers  of  nonruminant 
animals  could  gain  from  lower  feed 
costs. 

The  RFA  also  requires  a  description  of 
the  recordkeeping  requirements  of  the 
proposed  rule.  The  ERG  report  presents 
detailed  estimates  of  these  costs.  ERG 
found  that  the  rule  would  require 
certain  feed  manufacturers  to  develop 
new  written  operating  procedures.  In 
addition,  affected  firms  would  have  to 
retain  invoices  but  FDA  believes  this 
activity  is  already  generally  accepted 
business  practice. 

Finally,  the  Regulatory  Flexibility  Act 
asks  for  an  evaluation  of  anv  regulatory 
overlaps  and  regulatory  alternatives  that 
would  minimize  costs  to  small  entities. 
FDA  is  unaware  of  any  significant 
regulatory  conflicts  with  other  Federal 
rules.  FDA  examined  five  regulatory 
alternatives  in  addition  to  no  action:  (1) 
The  ruminant-to-ruminant  prohibition; 
(21  the  partial  ruminant-to-ruininant 
prohibition;  (3)  the  mammalian-to- 
ruminant  prohibition;  (4)  the 
prohibition  of  all  sheep,  goat,  mink, 
deer,  and  elk  proteins  in  ruminant  feed; 
and  (51  the  prohibition  of  specified 
sheep  and  goat  proteins  in  ruminant 
feed.  The  ERG  report  provides  a  detailed 
comparison  of  the  respective  impacts  of 
these  alternatives  and  found  that  the 
estimated  direct  compliance  costs  are 
lower  under  the  proposed  rule  ($10.2  to 
$27.6  million)  than  under  two  of  the 
alternative  rules  ($23.5  to  $27.9  million 
for  the  partial  ruminant-to-ruminant 
option,  $31.6  million  for  the 
mammalian-to-ruminant  option).  The 
other  alternatives  would  not  be  nearly 
as  effective  at  reducing  the  risk  of  an 
outbreak  and  spread  of  BSE.  but  are 
considerably  less  costly  As  many  of  the 
above  projections  are  uncertain,  FDA 
particularly  invites  additional  data  or 
comment  on  the  effects  of  the  proposed 


and  alternative  rules  on  any  group  of 
small  businesses. 

E.  Unfunded  Mandates  Analysis 
Based  on  the  ERG  study,  FDA 
estimated  that  aggregate  expenditures  by 
the  private  sector  that  result  from  the 
proposed  rule,  issued  under  21  CFR 
589,2000,  will  range  from  $10,2  to  $27.6 
million  per  year.  As  described  in  section 
IX.B.  of  this  document,  the  benefits  of 
this  measure  accrue  both  to  the  general 
public  (through  decreased  risks  to 
health)  and  to  the  livestock  and 
associated  industries.  The  costs  of  the 
measure  are  borne  by  the  private  sector, 
primarily  the  rendering  and  animal  feed 
industries.  Because  FDA  anticipates  no 
significant  additional  costs  to  State, 
local,  or  tribal  governments,  this 
regulatory  action  does  not  require  an 
assessment  under  the  Unfunded 
Mandates  Reform  Act. 

X.  The  Paperwork  Reduction  Act  of 
1995 

This  proposed  rule  contains 
recordkeeping  requirements  that  are 
subject  to  public  comment  and  review 
by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Therefore,  in  accordance  with  5  CFR 
part  1320,  a  description  of  reporting 
requirements  is  given  in  Table  2  of  this 
document,  with  an  estimate  of  the 
annual  collection  of  information 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

With  respect  to  the  following 
collection  of  information,  FDA  is 
soliciting  comments  on:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  proper  performance  of 
FDA's  functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validitv  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility. 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology,  when  appropriate. 

Title:  Substances  Prohibited  from  Use 
in  Animal  Food  or  Feed:  Animal 
Proteins  Prohibited  in  Ruminant  Feed. 

Description:  The  proposed  rule 
(§589.2000)  provides  that  protein 
derived  from  ruminant  and  mink  tissues 
is  not  GRAS  for  use  in  ruminant  feed 
and  is  a  food  additive  subject  to  section 
409  of  the  act.  Proteins  derived  from 
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animal  tissues  contained  in  such  feed 
ingredients  in  distribution  cannot  be 
readily  determined  by  recipients 
engaged  in  the  manufacture,  processing 
and  distribution,  and  use  of  animal 
feeds  and  feed  ingredients.  To  achieve 
the  public  and  animal  health  objectives 
of  this  proposed  rule,  the  agency 
believes  that  manufacturers,  processors, 
distributors,  and  users  must  be 
responsible  for  ensuring  and 
appropriately  maintaining  the  identity 
of  the  specific  nature  of  the  components 
of  animal  protein  products  and  animal 
feeds  containing  these  products. 

Thus,  under  the  agency's  authority  in 
section  701(a)  (21  U.S.C.  371(a))  of  the 
act  to  issue  regulations  for  the  efficient 
enforcement  of  the  act.  this  proposed 
rule  places  three  general  requirements 
on  persons  that  manufacture,  blend, 
process  and  distribute  products  that 
contain  or  may  contain  protein  derived 
from  ruminant  and  mink  tissues,  and 
feeds  made  from  such  products.  The 
first  requirement  is  for  cautionary 
labeling  of  these  products  with  direct 
language  developed  by  FDA.  The 
second  requirement  is  for  these 
establishments  to  provide  FDA  wfith 
access  to  their  purchase  and  sales 
invoices  for  compliance  purposes.  FDA 
believes  4hat  maintenance  of  such 
records  is  a  usual  and  customary  part  of 
normal  business  activities  for  such 
firms.  These  two  requirements  are  not 
within  the  scope  of  the  Paperwork 
Reduction  Act.  The  third  requirement  is 
recordkeeping  which  requires  that  the 
firms  develop  standard  operating 


procedures  if  they  intend  to  keep 
ruminant  and  mink  material  separate 
from  nonruminant  material.  The  agency 
is  aware  that  the  certification 
procedures  provided  in  §  589.2Q00(d)  of 
the  regulation  could  be  interpreted  as 
imposing  a  paperwork  burden  on 
certain  industry  segments.  However,  the 
agency  notes  that  the  certification 
procedures  apply  only  where  new 
technology  (e.g.,  a  deactivation  method) 
is  developed.  The  agency  was  unable  to 
estimate  when  such  technology  might 
be  developed,  what  its  characteristics 
and  costs  would  be,  and  other  essential 
information  needed  to  make  realistic 
estimates  of  any  paperwork  burden. 
Therefore,  such  costs  are  not  included 
in  this  proposed  rule.  However,  the 
agency  specifically  requests  comments 
and  information  related  to  the  factors 
that  would  determine  the  extent  of  any 
paperwork  burden. 

The  recordkeeping  burden  in  Table  2 
has  been  estimated  using  the  typical 
average  size  establishment  that  is 
expected  to  handle  animal  protein  from 
both  ruminant  and  nonruminant 
sources,  or  feeds  containing  these 
products,  and  intend  to  keep  them 
separate.  FDA's  preliminary  Mtimate  is 
that  only  a  fraction  of  feed 
manufacturers  and  distributors  will 
separate  their  products.  Independent 
renderers  were  excluded  from  the 
burden  estimates  based  on  information 
provided  for  the  economic  estimate. 
Packer/renderers  were  excluded  because 
they  are  single  species  processors. 


Under  these  recordkeeping 
requirements,  for  which  records  must  be 
made  available  for  FDA  inspection,  an 
estimated  2,000  feed  mills  would 
handle  both  restricted  and  nonrestricled 
products  and  would  develop  standard 
operating  procedures  for  keeping 
ruminant  and  mink  material  separate 
from  nonruminant  material  from  the 
time  of  receipt  to  time  of  shipment.  The 
estimate  in  the  burden  chart  is  based  on 
the  Lime  required  to  develop  and 
establish  the  written  procedures  and  is 
a  one  time  requirement.  The  2,000  firms 
will  also  incur  annual  operating  cost 
estimated  at  $10  mil^on.  becau.'ie  of  the 
flushing,  sequencing  and  other 
procedures  that  will  be  required  It  is 
estimated  that  1.000  of  the  firms  mav 
incur  capital  cost  for  the  construction  of 
separate  facilities.  These  costs  have 
been  annualized  for  10  years,  at  $7,119 
million  per  year.  The  remaining  firms 
are  expected  to  be  able  to  meet  the 
regulation's  requirements  without 
incurring  capital  cost. 

The  agency  has  submitted  copies  of 
the  proposed  rule  to  0MB  for  its  review 
of  these  requirements.  Interested 
persons  are  requested  to  send  comments 
regarding  this  collection  of  information 
by  Februar>'  18,  1997,  but  not  later  than 
March  4, 1997  to  the  OfTice  of 
Information  and  Regulatory  Affairs. 
OMB  (address  above).  Attn:  Desk  Officer 
for  FDA. 

Description  of  Responden ts . 
Distributors,  feed  manufacturers, 
blenders  and  renderers. 


Table  2.— EsTtwAiED  Ai^ual  Recordkeeping  Burden 


Total  txxjrs 


Capital  cost 
(annuatized) 


Operating  cost 

(yearty) 


28.000 


57,119,000         $10,000,000 


'  Costs  are  only  incurred  urxJer  ttie  high-impact  scenario. 


XI.  Federalism 

FDA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  warrant  the 
preparation  of  a  Federalism  Assessment. 
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above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copv. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
i:omments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday 

List  of  Subjects  in  21  CFR  Part  589 

Animal  feeds.  Animal  foods.  Food 
additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  589  be  amended  as  follows: 

PART  589— SUBSTANCES 
PROHIBITED  FROM  USE  IN  ANIMAL 
FOOD  OR  FEED 

1.  The  authority  citation  for  21  CFR 
part  589  continues  to  read  as  follows: 

Authority:  Sees   201.  402.  409.  701  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 

L   SC  321,  342.  348.  371). 

2  .New  §  589.2000  is  added  to  subpart 
B  to  read  as  follows: 

§  589.2000    Animal  proteins  prohibited  m 
ruminant  feed. 

(a)  Defmitinns  (1)  Protein  derived 
from  ruminant  and  mink  tissues  means 
any  protein-containing  poilion  of 
ruminant  animals  or  mink,  excluding 
blood  from  bovines.  milk  proteins  and 
k^elatin 


(2)  Renderer  means  any  firm  or 
individual  that  processes  slaughter 
byproducts,  animals  unfit  for  human 
consumption,  meat  scraps  or  food 
waste.  The  term  includes  persons  who 
collect  such  materials  and  subject  them 
to  minimal  processing,  or  distribute 
them  to  firms  other  than  renderers 
whose  intended  u.se  for  the  products 
may  include  animal  feed  The  term 
includes  renderers  that  also  blend 
animal  protein  products. 

(3)  B/ender  means  any  firm  or 
individual  which  obtains  processed 
animal  protein  from  iTiore  than  one 
source  or  from  more  than  one  species, 
and  subsequently  mixes  (blends)  or 
redistributes  an  animal  protein  product. 

(4)  Feed  manufacturer  and  distributor 
includes  manufacturers  and  distributors 
of  complete  and  intermediate  feeds 
intended  for  animals,  and  includes  on- 
farm  in  addition  to  off-farm  feed 
manufacturing  and  mixing  operations. 

(5)  Nonruminant  protein  includes 
protein  from  nonruminant  animals  and 
from  vegetable  sources. 

(b)  Food  additive  status  The  Food 
and  Drug  Administration  has 
determined  that  protein  derived  from 
ruminant  and  mink  tissues  is  not 
generally  recognized  as  safe  for  use  in 
ruminant  feed  because  it  may  contain 
transmissible  spongiform 
encephalopathy  (TSE)-infective 
material,  and  is  a  food  additive  subject 
to  section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act).  In  the 
absence  of  a  regulation  providing  for  its 
safe  use  as  a  food  additive  under  section 
409  of  the  act,  the  use  or  intended  use 

in  ruminant  feed  of  any  material  that 
contains  protein  derived  from  ruminant 
and  mink  tissues  causes  the  feed  to  be 
adulterated  and  in  violation  of  the  act, 
unless  it  is  the  subject  of  an  effective 
notice  of  claimed  investigational 
exemption  for  a  food  additive  under 
§570.17  of  this  chapter.  The  Food  and 
Drug  Administration  has  determined 
that  ruminant  and  mink  derived  protein 
is  not  prior  sanctioned  for  use  in 
ruminant  feeds. 

(c)  Requirements  for  renderers  that 
are  not  included  m  paragraph  (ej  of  this 
section.  (1)  Renderers  that  manufacture 
products  that  contain  or  may  contain 
protein  derived  from  ruminant  and 
mink  tissues  and  that  are  intended  for 
use  in  animal  feed  shall  take  the 
following  measures  to  ensure  that 
materials  identified  in  paragraph  (b)  of 
this  section  are  not  used  in  the  feed  of 
ruminants: 

(i)  Label  the  materials  as  follows: 
"Contains  (or  may  contain)  protein 
derived  from  ruminant  and  mink 
tissues.  Do  not  feed  to  rurninant 
animals,  and  do  not  use  to  manufacture 


feed  intended  for  ruminant  animals"; 
and 

(ii)  Maintain  copies  of  sales  invoices 
for  the  materials,  and  make  the  copies 
available  for  inspection  and  copying  by 
the  Food  and  Drug  Administration. 

(2)  Renderers  described  in  paragraph 
(c)(1)  of  this  section  will  be  exempted 
from  the  requirements  of  paragraphs 
(c)(l)(i)  and  (c)(l)(ii)  of  this  section  if 
they: 

(i)  Use  exclusively  a  manufacturing 
method  that  has  been  validated  by  the 
Food  and  Drug  Administration  to 
deactivate  the  agent  that  causes  TSE's 
and  whose  design  has  been  made 
available  to  the  public;  or 

(ii)  Use  routinely  a  test  method  that 
has  been  validated  by  the  Food  and 
Drug  Administration  to  detect  the 
presence  of  the  agent  that  causes  TSE's 
and  whose  design  has  been  made 
available  to  the  public.  Products  found 
to  contain  the  agent  that  causes  TSE's 
shall  be  labeled  "Not  for  Use  in  Animal 
Feed."  Records  of  the  test  results  shall 
be  made  available  for  inspection  bv  the 
Food  and  Drug  Administration. 

(3)  Renderers  described  in  paragraph 
(c)(1)  of  this  section  who  are  not 
exempted  under  paragraph  (c)(2)(i)  or 
paragraph  (c)(2)(ii)  of  this  section  will 
be  exempted  from  the  requirements  of 
paragraph  (c)(l)(ii)  of  this  section  if  they 
use  a  permanent  method,  approved  by 
FDA,  to  mark  the  presence  of  the 
materials.  If  the  marking  is  by  the  use 

of  an  agent  that  cannot  be  detected  on 
visual  inspection,  the  renderer  must  use 
an  agent  whose  presence  can  be 
detected  by  a  method  that  has  been 
validated  by  the  Food  and  Drug 
Administration  and  whose  design  has 
been  made  available  to  the  public. 

(d)  Requirements  for  protein  blenders, 
and  feed  manufacturers  and 
distributors,  that  are  not  included  in 
paragraph  (ej  of  this  section.  (1)  Protein 
blenders,  and  feed  manufacturers  and 
distributors,  that  manufacture,  blend, 
process  and  distribute  products  that 
contain  or  may  contain  protein  derived 
from  ruminant  and  mink  tissues  shall: 

(i)  Comply  with  paragraph  (c)(1)  of 
this  section,  and 

(ii)  Maintain  copies  of  invoices  for 
purchase  of  animal  protein  products  or 
feeds  containing  such  products,  and 
make  copies  available  for  inspection 
and  copying  by  the  Food  and  Drug 
Administration. 

(2)  Protein  blenders,  and  feed 
manufacturers  and  distributors,  shall  be 
exempt  from  paragraphs  (d)(l)(i)  and 
(d)(l)(ii)  of  this  section  if  they: 

(i)  Purchase  animal  protein  products 
from  renderers  that  certified  compliance 
with  paragraph  (c)(2)  of  this  section  or 
purchase  such  materials  from  parties 
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that  certify  that  the  materials  were 
purchased  from  Tenderers  that  certified 
compliance  with  paragraph  (c)(2);  or 

(ii)  Comply  with  the  requirements  of 
paragraph  (c)(2)  of  this  section  where 
appropriate. 

(3)  Protein  blenders,  and  feed 
manufacturers  and  distributors,  shall  be 
exempt  from  paragraph  (c)(l)(ii)  of  this 
section  if  they: 

(i)  Purchase  animal  protein  products 
that  are  marked  or  purchase  such 
materials  from  renderers  that  certified 
compliance  with  paragraph  (c)(3)  of  this 
section,  or  purchase  such  materials  from 
parties  that  certify  that  the  materials 
were  purchased  from  renderers  that 
certified  compliance  with  paragraph 
(c)(3)  of  this  section;  or 

(ii)  Comply  with  the  requirements  of 
paragraph  (c)(3)  of  this  section  where 
appropriate. 

(4)  Copies  of  certifications  as 
described  in  paragraphs  (d)(2)  and  (d)(3) 
of  this  section,  shall  be  made  available 
for  inspection  and  copying  by  the  Food 
and  Drug  Administration. 

(e)  Requirements  for  persons  that 
intend  to  separate  ruminant/mink  and 
nonruminant/mink  materials.  (1) 
Renderers.  protein  blenders,  feed 
manufacturers  and  distributors,  haulers 
and  others  that  manufacture,  process, 
blend  and  distribute  both  protein 
products  derived  from  ruminant  and 
mink  tissues  or  feeds  containing  such- 
products,  and  protein  products  from 
other  animal  tissues  or  feeds  containing 
such  products,  and  that  intend  to  keep 
those  products  separate  shall; 


(i)  Comply  with  paragraphs  (c)(1)  or 
(d)(1)  of  this  section  as  appropriate 
except  that  the  labeling  requirement 
shall  apply  only  to  products  derived 
from  ruminant  and  mink  tissues  or  feeds 
containing  such  products; 

(ii)  In  the  case  of  a  renderer.  obtain 
nonruminant  (excluding  mink) 
materials  only  from  single-species 
facilities; 

(iii)  Provide  for  measures  to  avoid 
commingling  or  cross-contamination 

(A)  Maintain  separate  equipment  or 
facilities  for  the  manufacture, 
processing,  or  blending  of  such 
materials;  or 

(B)  Use  clean-out  procedures  or  other 
means  adequate  to  prevent  carrv-over  of 
ruminant  and  mink  derived  protein  into 
animal  protein  products  or  feeds  that 
may  be  used  for  ruminants,  and 

(iv)  Maintain  written  procedures 
specifying  the  clean-out  procedures  or 
other  means,  and  specifving  the 
procedures  for  separating  ruminant  and 
mink  materials  from  nonruminant 
materials  (excluding  mink)  from  the 
time  of  receipt  until  the  time  of 
shipment. 

(2)  Renderers,  blenders,  and  feed 
manufacturers  and  distributors  will  be 
exempted  from  appropriate 
requirements  of  paragraph  (e)(1)  of  this 
section,  if  they  meet  the  appropriate 
criteria  for  exemption  under  paragraphs 
(c)(2)  or  (c)(3),  and  (d)(2)  or  (d)(3)  of  this 
section. 

(f)  Requirements  for  establishments 
and  individuals  that  are  responsible  for 
feeding  ruminant  animals 


Establishments  and  individuals  that  are 
responsible  for  feeding  ruminant 
animals  shall  maintain  copies  of 
purchase  invoices  and  labeling  for  ail 
feeds  received,  and  make  the  copies 
available  for  inspection  and  copving  bv 
the  Food  and  Drug  .administration 

(g)  Adulteration  and  misbranding.  (1) 
Animal  protein  products,  and  feeds 
containing  such  products,  that  are  not  in 
compliance  with  paragraphs  (c)  through 
(f)  of  this  section,  excluding  labeling 
requirements,  will  be  deemed 
adulterated  under  section  402|a)(2)(Cl  or 
402(a)(4)  of  the  act. 

(2)  Animal  protein  products,  and 
feeds  containing  such  products,  that  are 
not  in  compliance  with  the  labeling 
requirements  of  paragraphs  (c)  througli 
If)  of  this  section  will  be  deemed 
misbranded  under  section  403(a)(li  of 
the  act. 

(h)  Inspection:  records  retention  { 1 1 
Records  that  are  to  be  made  avaiiable  tor 
inspection  and  copying,  as  required  bv 
this  section,  shall  be  kept  for  a 
minimum  of  2  vears 

(2)  Written  procedures  required  h\ 
this  section  shall  be  made  available  for 
inspection  and  copying  bv  the  Food  and 
Drug  Administration. 

Dated  December  27.  1996. 
David  A.  Kessler. 

(Commissioner  of  Food  and  Dru^s. 
Donna  E.  Shalala. 

.S'«-rpfarv  of  Health  and  Hiimon  Spnires. 
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Title  3— 

The  President 


Presidential  Documents 


Notice  of  January  2,  1997 
Continuation  of  Libyan  Emergency 


On  January  7.  1986,  by  Executive  Order  No,  1254  3.  President  Reagan  decidred 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  I'nited  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Libva.  On  January  8, 
1986,  by  Executive  Order  No.  12544,  the  President  took  additional  measures 
to  block  Libyan  assets  in  the  United  States,  The  President  has  transmitted 
a  notice  continuing  this  emergency  to  the  Congress  and  the  Federal  Register 
every  year  since  1986.  The  most  recent  notice  appeared  in  the  Federal 
Register  on  January  5.  1996. 

The  crisis  between  the  United  States  and  Libva  that  led  to  the  declaration 
of  a  national  emergency  on  January  7.  1986.'  has  not  been  resolved.  The 
Government  of  Libya  has  continued  its  actions  anti  policies  in  support 
of  terrorism,  despite  the  calls  bv  the  United  Nations  Seniritv  Council,  m 
Resolutions  731  (1992),  748  (1992),  and  883  (1993  ^  that  it'  demonstrate 
by  concrete  actions  its  renunciation  of  such  terrorism  Such  Libyan  actions 
and  policies  pose  a  continuing  unusual  and  extraurdinar\  threat  to  the 
national  security  and  vital  foreign  policv  interests  o:  the  United  States. 
For  these  reasons,  the  national  emergency  declared  on  January  7,  1986. 
and  the  measures  adopted  on  January  7  and  lanuarv  8.  1986.  to  deal  with 
that  emergency,  must  continue  in  effect  beyond  lanuarv  7.  1997.  Therefore. 
in  accordance  with  Section  202(d)  of  the  National  Emergencies  Art  ;50 
U.S.C.  1622(d)).  I  am  continuing  the  national  emergenc\  \vith  respect  to 
Libya.  This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[0-503-063] 

Certain  IrorvMetat  Castings  From 
India;  Amended  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  result.s 

of  countervailing  duty  administrative 

review. 

SUMMARY:  On  December  6,  1996.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  the  final  results  of  the  1992 
Administrative  Review  of  the 
countervailing  duty  order  on  Certain 
Iron  Metal  Castings  from  India 
("castings")  (61  FR  64676).  Based  on 
corrections  of  ministerial  errors,  we  are 
now  amending  the  final  results  of  this 
review.  We  have  corrected  these  errors 
and  determine  the  net  subsidies  to  be 
0.00  percent  ad  valorem  for  Dinesh 
Brothers.  Fvt.  Ltd.,  14.20  percent  for 
Kajaria  Iron  Castings  Pvt  Ltd.,  and  6.08 
percent  ad  valorem  for  all  other 
companies.  We  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  indicated 
above. 

EFFECTIVE  DATE:  lanuary  :^.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Wells.  Office  of  CVD/AD 
Enforcement  I.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washmgton,  D.C.  20230;  telephone: 
(202)  482-6.309. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  6.  1996.  the  Department 
of  Commerce  published  in  the  Federal 
Register  the  final  results  of  the  1992 
Administrative  Reviev.-  of  the 
countervailing  duty  order  on  Certain 
Iron  Metal  Castings  from  India  (fil  FR 
64676).  The  period  covered  bv  this 
administrative  review  is  lanuarv  1,  1992 
through  December  31,  1992 

On  December  11.  1996.  the 
Department  received  a  timelv  allegation 
from  respondents  that  the  Department 
had  made  clerical  errors  in  its  loan 
calculations  with  respect  to  three 
companies  in  the  final  results  of  this 
review.  In  particular,  the  respondents 
allege  that  we  did  not  take  account  of 
"penalty"  interest  payments  in  our 
calculations.  On  December  18,  1996, 


petitioner  responded,  taking  the 
position  that  the  alleged  errors  for  two 
of  the  companies  were  not  clerical  in 
nature. 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31.  1994. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Indian  manhole  covers 
and  frames,  clean-out  covers  and 
frames,  and  catch  basin  grates  and 
frames.  These  articles  are  commonly 
called  municipal  or  public  works 
castings  and  are  used  for  access  or 
drainage  for  public  utility,  water,  and 
sanitary  systems.  During  the  review 
period,  such  merchandise  was 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7325.10.0010  and  7325.10.0050.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Ministerial  Errors  in  Final  Results  of 
Review 

Serampore 

The  respondents  allege  that  we  did 
not  take  account  of  "penalty"  interest 
payments  in  our  calculations.  We  have 
reviewed  the  calculations  in  the  final 
results  of  this  review  and  we  agree  with 
respondents  that  we  should  have 
included  certain  penalty  interest 
payments.  Our  consistent  practice  in 
other  reviews  has  been  to  include 
penalty  interest  as  part  of  the  effective 
cost  of  the  postshipment  loans.  The 
Department  also  notes  that  in  reviewing 
the  calculations,  we  learned  that  we 
failed  to  adjust  the  benchmark  used  for 
certain  loans  to  reflect  inflation.  With 
the  inflation  adjustment,  those  loans, 
which  we  found  not  countervailable  in 
our  final  results,  have  become 
countervailable.  The  Department  has 
corrected  the  loan  calculations  for  all 
respondents  to  include  penahy  interest, 
and  has  made  the  inflation  adjustment 
to  the  benchmark  for  those  loans  where 
it  was  not  previously  included. 

Calcutta  Ferrous 

In  reviewing  our  calculations,  the 
Department  also  learned  that  we  had 
entered  the  wrong  number  of  days  for 
certain  postshipment  loans  which  were 
outstanding  for  one  respondent, 
Calcutta  Ferrous.  We  have  corrected  this 
error. 


Kajaria  Iron  Castings  Pvt.  Ltd. 

In  respect  to  Kajaria  Iron  Castings  Pvt. 
Ltd.,  the  respondents  allege  that  the 
Department  failed  to  take  into  account 
the  penalty  interest  on  most  of  the  loans 
that  extended  into  1993.  We  have 
reviewed  this  calculation  and  disagree 
with  respondents.  The  Department  did 
in  fact  take  into  account  penalty  interest 
on  loans  that  were  extended  into  1993, 
but  only  for  those  loans  where  the 
penahy  interest  was  paid  in  whole  or  in 
part  in  1992  (the  FOR).  If  a  loan  was 
received  in  1992  and  repaid  in  1993, 
and  all  of  the  penalty  interest  paid  in 
1993  (outside  of  the  FOR),  the  penalty 
interest  will  be  accounted  for  in  the 
1993  reveiw.  Therefore,  we  do  not 
consider  this  to  be  a  clerical  error  and 
have  not  adjusted  our  calculations. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

Pursuant  to  Cerawica  Regiomontana, 
S.A.  V.  United  States.  853  F.  Supp.  431, 
439  (CIT  1994).  Commerce  is  required  to 
calculate  a  country-wide  CVD  rate,  i.e., 
the  all-others  rate,  by  "weight  averaging 
the  benefits  received  by  all  companies 
by  their  proportion  of  exports  to  the 
United  States,  inclusive  of  zero  rate 
firms  and  de  minimis  firms."  Therefore, 
we  first  calculated  a  subsidy  rate  for 
each  company  subject  to  the 
administrative  review.  We  then 
weighted  the  rate  received  by  each 
company  using  its  share  of  U.S.  exports 
to  total  Indian  exports  to  the  United 
States  of  subject  merchandise.  We  then 
summed  the  individual  companies' 
weighted  rates  to  determine  the 
weighted-average  country-wide  subsidy 
rate  from  all  programs  benefitting 
exports  of  subject  merchandise  to  the 
United  States. 

Because  the  country-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
355.7  (1994).  we  proceeded  to  the  next 
step  and  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  355.22(d)(3).  Two 
companies  (Kajaria  and  Dinesh) 
received  significantly  different  net 
subsidy  rates  during  the  review  period. 
These  companies  will  be  treated 
separately  for  assessment  purposes, 
while  all  other  companies  will  be 
assigned  the  weighted-average  country- 
wide rate.  However,  because  the  Final 
Results  of  the  1992  Administrative 
Review  of  the  Countervailing  Duty  Order 
on  Certain  Iron  Metal  Castings  from 
India  (61  FR  64676)  was  published 
concurrently  with  the  final  results  of  the 
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1993  administrative  review,  the  1993 
administrative  review  will  continue  to 
serve  as  the  basis  for  setting  the  cash 
deposit  rate. 

Amended  Final  Results  of  Review 

For  the  period  January  1,  1992 
through  December  31,  1992,  we 
determine  the  net  subsidies  to  be  0.00 
percent  ad  valorem  for  Dinesh  Brothers, 
Pvt.  Ltd.,  14.20  percent  for  Kajaria  Iron 
Castings  P\'t.  Ltd.,  and  6.08  percent  ad 
valorem  for  all  other  companies. 

This  amendment  of  final  results  of 
reviews  and  notice  are  in  accordance 
with  section  751(f)  of  the  Act  (19  U.S. C. 
1675(f))  and  19  CFR  355.28(c). 

Dated:  December  31.  1996 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration 

[PR  Doc.  97-146  Filed  1-2-97:  11:12  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Umes  grown  in  Florida  and 
imported;  put»lished  12-4-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection- 
Fire  extinguishers 
containing 

hy  drochlorofl  uorocartx)- 
ns  (HCFCs);  t)an 
reconsideration; 
published  12-4-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
*    California;  published  11-4-96 

FEDERAL  MARITIME 
COMMISSION 

Maritime  carriers  in  foreign 

commerce: 

Agreements  among  ocean 
common  carriers;  post- 
effective  reporting 
requirements;  lifting  of 
stay;  published  1-3-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 
Aviation,  transportation,  and 
nx)tor  vehicles- 
Motor  vehicles; 
miscellaneous 
amendnnents;  putjiished 
1-3-97 

INTERNATIONAL 

DEVELOPMENT 

COOPERATION  AGENCY 

Agency  for  International 

Development 

Commodities  and  services 
financed  by  AID;  source, 
origin  and  nationality  rules; 
correction;  put)lished  1-3-97 

NUCLEAR  REGULATORY 
COMMISSION 

High-level  radioactive  wastes 
disposal  in  geologic 
repositories;  design  t>asis 
events;  put)lished  12-4-96 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loan  policy: 


Low  documentation  loan 
program;  participating 
lenders;  piut)lished  1-3-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Electronic  records  of 
shipping  articles  and 
certificates  of  discharge; 
published  11-4-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  regulations: 
Nonstandard  urxJerwriting 
classification  system; 
comments  due  by  1-6-97; 
published  11-7-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  arxj  poultry  inspection: 
Meat/bone  separation 
machinery  arxj  meat 
recovery  systems;  data 
and  informationsolicitation; 
comments  due  by  1-7-97; 
published  11-8-96 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Electric  transmission 
specifications  and 
drawings  (34.5  kV  to  69 
kV  and  115  kV  to  230 
kV)  for  use  on  RUB 
financed  electric  systems; 
comments  due  by  1-7-97; 
published  1 1  -8-96 

COMMERCE  DEPARTMENT 

Acquisition  regulations: 
Acquisition  processes; 
streamlining;  comments 
due  by  1-10-97;  published 
11-26-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

West  Coast  steelhead; 
comments  due  by  1-6-97; 
published  10-29-96 
Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantk:  fisheries- 
Reef  fish  fishery  of  Gulf 
of  Mexkxj;  comments 
due  by  1-9-97; 
published  11-25-96 


Northeastern  United  States 
fisheries- 
Atlantic  mackerel,  squid, 
arxj  txjtterfish; 
comments  due  by  1-6- 
97;  published  12-11-96 
Summer  fiourxJer,  scup, 
and  Black  Sea  bass; 
comments  due  by  1-6- 
97;  published  12-9-96 
West  Coast  States  and 
Westem  Pacific  fishenes- 
Westem  Pacific  bottomfish 
fishery;  comments  due 
by  1-10-97;  published 
11-27-96 

DEFENSE  DEPARTMENT 

Civilian  health  and  medk:al 
program  of  uniformed 
services  (GHAMPUS); 
Health  pronxjtion  and 

disease  prevention  visits 

and  immunizations; 

comments  due  by  1-6-97; 

published  11-5-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Headquarters  policy  support 
contractors;  eligit)ilfty; 
comments  due  by  1-6-97; 
published  11-7-96 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Colorado;  comments  due  by 
1-6-97;  published  12-6-96 
Clean  Air  Act: 
State  operating  permits 
programs- 
Connecticut;  comments 
due  by  1-6-97; 
putdished  12-6-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services- 
Satellite  communications- 
Non-voice  non- 
geostationary  mobile 
satellite  service; 
comments  due  by  i-6- 
97;  published  12-31-96 
Practice  and  procedure: 
Formal  complaints  filed 
against  common  carriers; 
processing;  comments 
due  by  1-6-97;  putilished 
12-26-96 
Radio  stabons;  table  of 
assignments: 

Colorado;  comments  due  by 
1-6-97;  published  12-10- 
96 
Mississippi:  comments  due 
by  1-6-97;  published  12-2- 
96 
Missoun;  comments  due  by 
1-6-97;  published  12-2-96 


Utah;  comments  due  by  i- 
5-97;  published  12-2-96 

Washington;  comments  due 
by  1-6-97;  putjiished  12-2- 
96 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lerxling  (Regulation 
Z): 
Offk:ial  staff  commentary; 

comments  due  by  1-6-97; 

published  11-27-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration  * 

Food  additives: 
Adjuvants,  production  aids, 
and  sanitzers- 
l,4-bis!(2,4.6- 
trimettiylphenyOaminol- 
9.1 0-anthracenedione: 
comments  due  by  1-9- 
97;  published  12-10-96 

INTERIOR  DEPARTMENT 
Land  ManagenMnt  Bureau 

Geothermal  resources  leasing 
and  operations;  comments 
due  by  1-6-97,  put)ltshed 
10-8-96 
Larxj  resource  management: 
Land  exchanges;  comments 
due  by  1-6-97;  published 
12-6-96 
Management,  use.  and 
protection  of  pJbiic  lands 
Criminal  penalties  for 
misuse;  comments  due 
by  1-6-97;  putdished 
11-7-96 
Minerals  management: 
Surface  management  of 
mineral  activities  within 
Bodie  Bowl  under  1994 
Bodie  Protection  Act; 
comments  due  by  1-7-97, 
published  11-8-96 

JUSTICE  DEPARTMENT 

Conflict  of  interests;  comments 
due  by  1-9-97;  putjiished 
11-25-96 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Institutional  management; 
Incoming  putsltcations.  nudity 
or  sexually  explicit 
natenal  or  information, 
distribution  to  inmates: 
comments  due  by  1-6-97, 
putDlished  1 1-6-96 

LABOR  DEPARTMENT 

Conflict  of  interests;  comments 
due  by  1-6-97;  published 
11-6-96 

NUCLEAR  REGULATORY 
COMMISSION 

Enforcement  actions  policy 
and  procedure 
Radiation  protection 
fxograms,  comments  due 
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by  1-9-97;  published  12- 

10-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Employment 
Temporary  arxj  term 
employment;  appotnting 
system  streamlMiing; 
comments  due  by  1-10- 
97;  published  12-11-96 

Voting  rights  program: 
Jefferson  and  Gafveston 
Counties,  TX;  comments 
due  by  1-9-97;  published 
12-10-96 

SMALL  BUSINESS 
ADMINISTRATION 

Smal  business  size  standards. 
Nonmanufacture  rule; 
waivers- 


Airtxxne  integrated  data 
components;  comments 
due  by  1-6-97; 
published  12-13-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operatior^s: 
Louisiana;  comments  due  by 
1-10-97;  published  12-27- 
96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Airtxjs;  comments  due  by  1- 

8-97.  published  11-29-96 
AlliedSignal  Inc.;  comments 
due  by  1-6-97,  putdished 
11-6-96 


Bomtjardier;  comments  due 
by  1-6-97;  piAlished  11-6- 
96 

Cl£iss  E  airspace;  comments 
due  by  1-7-97;  published 
11-27-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
starxjards: 

Motor  vehicles,  motor 
vehicle  engines  arxJ  the 
errvironment;  intemationai 
regulatory  harmonization; 
conwnents  due  by  1-6-97; 
published  11-14-96 


TRANSPORTATION 
DEPARTMENT 

Transportation  Statistics 
Bureau 

Motor  Carrier  Financial  and 
Operating  Data  Coliection 
Program  Negotiated 
Rulemaidng  Committee: 

Intent  to  establish; 
comments  due  by  1-8-97; 
published  12-9-96 

TREASURY  DEPARTMENT 

Intsmal  Rev«nue  Service 

Income  taxes: 

Magnate  media  filing 
requirements  for 
information  returns; 
comments  due  by  1-8-97; 
published  10-10-96 
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Federal  Register 

Vol    62.  No    3 

Monday,  January  6.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  319 
[Docket  No.  95-098-3] 

Importation  of  Fruits  and  Vegetables 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  allowing  a  number  of 
previously  prohibited  fruits  and 
vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world.  All  of  the  fruits  and  vegetables, 
as  a  condition  of  entry,  are  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival  as  may  be  required 
by  a  U.S.  Department  of  Agriculture 
inspector.  In  addition,  some  of  the  fruits 
and  vegetables  are  required  to  undergo 
prescribed  treatments  for  injurious  plant 
pests  as  a  condition  of  entry,  or  to  meet 
other  special  conditions.  The  removal  of 
these  prohibitions  will  provide  the 
United  States  with  additional  kinds  and 
sources  of  fruits  and  vegetables  while 
continuing  to  provide  protection  against 
the  introduction  and  dissemination  of 
injurious  plant  pests  by  imported  fruits 
and  vegetables. 

EFFECTIVE  DATE:  January  6,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Grosser,  Senior  Operations  Officer, 
Port  Operations,  PPQ,  APHIS,  4700 
River  Road  Unit  139,  Riverdale,  MD 
20737-1236: (301)  734-6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (referred  to  below  as 
"the  regulations")  prohibit  or  restrict 
the  importation  of  fruits  and  vegetables 
into  the  United  States  from  certain  parts 
of  the  world  to  prevent  the  introduction 


and  dissemination  of  fruit  flies  and 
other  injurious  plant  pests  that  are  new 
to  or  not  widely  distributed  within  and 
throughout  the  United  States. 

On  |ulv  2.  1996,  we  published  in  the 
Federal  Register  (61  FR  34379-34385. 
Docket  No.  95-098-1)  a  proposal  to 
amend  the  regulations  by  allowing 
additional  fruits  and  vegetables  to  be 
imported  into  the  United  States  from 
certain  parts  of  the  world  under 
specified  conditions.  The  importation  of 
these  fruits  and  vegetables  had  been 
prohibited  because  of  the  risk  that  the 
fruits  and  vegetables  could  introduce 
injurious  insects  into  the  United  States. 
We  proposed  to  allow  these 
importations  at  the  request  of  various 
importers  and  foreign  ministries  of 
agriculture,  and  after  conducting  pest 
risk  assessments  that  indicated  that  the 
fruits  or  vegetables  could  be  imported 
under  certain  conditions  without 
significant  pest  risk. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
September  3,  1996.  We  received  15 
comments  by  that  date.  They  were  from 
representatives  of  State  and  foreign 
governments,  grocery  stores,  industry 
groups,  and  a  member  of  Congress.  Ten 
commenters  supported  the  proposed 
rule  as  written.  The  other  commenters 
expressed  concerns  about  our  proposing 
to  allow  importation  of  citrus  fruit  from 
the  Western  Cape  Province  of  South 
Africa.  These  concerns  are  discussed 
below: 

Comment:  How  has  it  been 
determined  that  the  Western  Cape 
Province  is  free  of  citrus  blackspot' 

Response:  Many  factors  have 
contributed  to  our  determination  that 
the  Western  Cape  Province  is  free  of 
citrus  blackspot.  First,  citrus  blackspot 
has  never  been  reported  in  the  Western 
Cape  Province,  In  addition,  in  June 
1994,  we  received  assurances  from  the 
Director  of  the  Directorate  of  Plant  and 
Quality  Control,  Department  of 
Agriculture,  Republic  of  South  Africa, 
that  the  Western  Cape  Province  is  free 
of  citrus  blackspot.  In  that  same  month, 
personnel  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS),  U.S. 
Department  of  Agriculture  (USDA). 
began  a  review  of  the  testing  protocol 
for  citrus  blackspot  (the  procedures 
used  in  testing  for  the  presence  of  citrus 
blackspot)  and  the  results  of  the  testing 
for  citrus  blackspot  provided  by  the 
South  African  Department  of 


Agriculture.  .^PHIS  personnel 
determined  that  the  testing  protocol 
used  m  the  Western  Cape  Province  was 
scientifically  sound  and  that  the 
Western  Cape  Province  showed  no 
evidence  of  citrus  blackspot.  Later,  in 
May  (the  time  of  the  year  for  optimum 
expression  of  citrus  blackspot  in  South 
Africa)  1995.  an  additional  sun.-ey  for 
citrus  blackspot  was  conducted  b\ 
personnel  of  the  Directorate  of  Plant  and 
Quality  Control,  and  no  evidence  oi  the 
disease  was  detected.  The  results  of 
these  surveys  give  us  the  confidence  to 
make  the  determination  that  the 
Western  Cape  Province  is  free  from 
citrus  blackspot. 

Comment:  The  pest  risk  analysis  for 
citrus  fruit  from  South  .Africa  notes  that 
the  Western  Cape  Province  is  free  of 
citrus  blackspot.  What  measures  are 
being  taken  to  ensure  that  citrus 
blackspot  is  not  introduced  into  the 
Western  Cape  Prov  ince  from  other  areas 
of  South  Africa  that  are  known  to  be 
infected  with  the  disease?  Regular,  on- 
going surxeys  performed  m  the  Western 
Cape  Province  by  trained  plant 
pathologists,  routine  verification  of 
South  Afrkran'  testing  programs 
regarding  the  pe5T-free  status  of  the 
Western  Cape  Province,  and  other  on- 
going pest  exclusion  activites  need  to  be 
established  to  prevent  the  spread  of 
citrus  blackspot  into  the  Western  Cape 
Province 

Response.  As  stated  m  the  proposed 
rule,  both  natural  and  regulatory 
barriers  are  in  place  that  will  help 
ensure  that  the  Western  Cape  Province 
will  remain  free  of  citrus  blackspot.  The 
Western  Cape  Province's  nearest  citrus- 
producing  neighbor,  the  Gamtoos  River 
Valley,  has,  to  date,  had  no  findings  or 
reports  of  citrus  blackspot.  and  the 
cilrus-producing  areas  m  South  .\frica 
that  are  infested  with  atrus  blackspot 
are  separated  from  the  Western  Cape 
Province  by  mountain  ranges,  semi- 
desert  areas,  or  long  distances 
.Additionally,  the  South  African 
Government  has  in  place  regulations 
that  prohibit  the  movement  of  nursery 
trees  from  the  northern  citrus- 
production  area  of  South  Africa  into  the 
Western  C^pe  Province,  and  the  South 
.African  Government  carefully  monitors 
and  regularly  inspects  citrus  fruit  for 
citrus  blackspot  in  the  growing  areas 
and  packing  hou.ses  of  the  Western  Cape 
Province  We  believe  that  these  natural 
and  regulatory  barriers  are  sufficient  to 
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help  ensure  that  the  Western  Cape 
Province  remains  free  of  citrus 
blackspot. 

Comment:  Leaves  and  other  debris 
which  might  result  in  the  introduction 
of  the  citrus  leaf  miner.  Phyllocnistis 
citrella.  should  not  be  allowed  into  the 
United  States  with  any  shipments  of 
citrus  imported  from  South  Africa. 
Additionally,  mitigation  measures,  such 
as  limiting  shipments  of  citrus  from 
South  Africa  to  enrlv  spring,  need  to  be 
taken  to  prevent  the  introduction  of 
Toxoptern  ndmae,  a  type  of  aphid,  into 
the  United  Stales. 

Hesponse:  This  final  rule  allows  the 
importation  of  citrus  fruit  from  the 
Western  Cape  Province  of  South  Africa. 
Section  319.56-201  of  the  regulations 
provides  that  all  importations  of  fruits 
and  vegetables  must  be  free  from  plants 
or  portions  of  plants,  including  leaves, 
twigs,  or  other  portions  of  plants,  or 
plant  litter  or  rubbish  as  distinguished 
from  clean  fruits  and  vegetables.  Both 
ihe  citrus  leaf  miner  and  To.xoptera 
odinat-  are  associated  with  the  leaves 
and  other  portions  of  citrus  plants,  and 
as  citrus  leaves  or  other  debris  that  may 
harbor  the  citrus  leaf  miner  or 
Tnxnptera  odmof  are  prohibited  entrv 
ir.to  the  United  States,  we  are  confident 
that  at  any  time  of  the  year,  the  risk  of 
the  introduction  of  the  citrus  leaf  miner 
or  Tnxnptem  ndinne  into  the  United 
Stales  is  negligible.  .Additionally,  both 
of  these  pests  are  mitigated  in  the 
Western  Cape  Province  of  South  Africa 
by  chemical  controls  during  preharvest 
and  postharvest  and  by  phytosanitarv 
export  inspections  Therefore,  we  are 
making  no  changes  to  the  proposed  rule 
in  response  to  this  comment. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
})rovisions  of  the  proposal  as  a  fmal  rule 
without  changes. 

Effective  Date 

This  IS  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  US  C  5.53,  may  be  made 
effective  less  than  30  davs  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
IS  necessar\  to  provide  relief  to  those 
persons  who  are  adverselv  affected  by 
restrictions  we  no  longer  find 
warranted.  Therefore,  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
this  rule  should  be  effective  upon 
publication  in  the  Federal  Register 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Lvecdtive  Order  12866.  The  rule  has 


been  determined  not  to  be  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

In  accordance  with  5  U.S.C.  604,  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  economic  impact 
of  this  final  rule  on  small  entities. 

Under  the  Plant  Quarantine  Act  and 
the  Federal  Plant  Pest  Act  (7  U.S.C. 
150dd,  150ee.  150ff,  151-167).  the 
Secretary  of  Agriculture  is  authorized  to 
regulate  the  importation  of  fruits  and 
vegetables  to  prevent  the  introduction  of 
injurious  plant  pests. 

This  rule  amends  the  regulations 
governing  the  importation  of  fruits  and 
vegetables  by  allowing  a  number  of 
previously  prohibited  fruits  and 
vegetables  to  be  imported  into  the 
United  States  from  certain  foreign 
countries  and  localities  under  specified 
conditions.  The  importation  of  these 
fruits  and  vegetables  had  been 
prohibited  because  of  the  risk  that  they 
could  have  introduced  injurious  plant 
pests  into  the  United  States. 

In  our  proposal,  we  solicited 
comments  on  the  potential  effects  of  the 
proposed  action  on  small  entities.  In 
particular,  we  sought  data  and  other 
information  to  determine  the  number 
and  kind  of  small  entities  that  mav 
incur  benefits  or  costs  from  the 
implementation  of  the  proposed  rule. 
We  received  no  comments  on  the  Initial 
Regulatory  Flexibility  Analysis 
contained  in  the  proposed  rule. 

This  rule  is  based  on  pest  risk 
assessments  that  were  conducted  by 
APHIS  at  the  request  of  various 
importers  and  foreign  ministries  of 
agriculture.  The  pest  risk  assessments 
indicate  that  the  fruits  or  vegetables 
listed  in  this  rule  can.  under  certain 
conditions,  be  imported  into  the  United 
States  without  significant  pest  risk.  All 
of  the  fruits  and  vegetables,  as  a 
condition  of  entry,  will  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival  as  may  be  required 
by  a  USDA  inspector.  In  addition,  some 
of  the  fruits  and  vegetables  will  be 
required  to  undergo  mandatory 
treatment  for  injurious  plant  pests  as  a 
condition  of  entry,  or  to  meet  other 
special  conditions.  This  action  v/ill 
provide  the  United  States  with 
additional  kinds  and  sources  of  fruits 
and  vegetables  while  continuing  to 
provide  protection  against  the 
introduction  into  the  United  States  of 
injurious  plant  pests  by  imported  fruits 
and  vegetables. 

Basil  From  Argentina 

From  1990  to  1994.  the  value  of  U.S. 
basil  imports  averaged  $3.3  million 


annually.  This  average  includes  import 
values  for  1994  when,  due  to  a  record 
import  volume  of  3.220  metric  tons. 
U.S.  basil  imports  amounted  to  S4.6 
million.  No  information  is  available  on 
U.S.  basil  production. 

It  is  estimated  that  Argentina 
produces  about  1.500  metric  tons  of 
basil  annually.  If  commercial  conditions 
are  favorable,  basil  exports  to  the  United 
States  could,  over  time,  reach  200 
metric  tons  a  year.  This  amount  is  only 
about  6  percent  of  current  U.S.  basil 
imports  and.  therefore,  is  not  expected 
to  have  a  significant  economic  effect  on 
any  entities  in  the  U.S.  basil  market. 

Babaco  From  Chile 

Chile  produced  334  metric  tons  of 
babaco  from  1994  to  1995.  Of  this 
amount,  only  6.9  metric  tons  were 
exported,  and  all  exported  babaco  went 
to  Argentina  There  is  no  data  available 
on  production  or  importation  of  babaco 
by  the  United  States.  We  do  not  expect 
that  babaco  imported  from  Chile  would 
have  a  significant  economic  impact  on 
U.S.  producers  or  other  small  entities. 

Hyacinth  Bean  and  Yard  Long  Bean 
From  Honduras 

No  information  is  available  on 
potential  U.S.  imports  of  hyacinth  bean 
or  yard  long  bean  from  Honduras  or  on 
U.S.  production  of  these  commodities. 

Angelica  From  Korea 

Korea  produces  about  1,300  metric 
tons  of  angelica  a  year.  Of  this  amount, 
only  10  kilograms  were  exported  in 
1994  and  14  kilograms  in  1995.  Given 
the  negligible  quantities  exported  in  the 
last  2  years,  it  is  anticipated  that  verv 
little  angelica  will  be  imported  into  the 
United  .States  from  Korea.  Therefore,  no 
significant  economic  impact  on  U.S. 
entities  is  expected. 

Strawberry  From  Morocco 

In  1994,  total  U.S.  strawberry 
production  was  737,580  metric  tons. 
That  year,  the  United  States  exported 
57,332  metric  tons  of  fresh  strawberries 
and  28,637  metric  tons  of  frozen 
strawberries  and  imported  19,843  metric 
tons  of  fresh  strawberries  and  25.050 
metric  tons  of  frozen  strawberries. 
Therefore,  in  1994.  U.S.  exports  of  fresh 
strawberries  surpassed  U.S.  imports  of 
fresh  strawberries  by  nearly  three  times, 
while  frozen  strawberry  exports  and 
imports  were  more  balanced. 

Morocco  produced  about  35,000 
metric  tons  of  strawberries  in  the  1994- 
95  season.  During  that  season,  Morocco 
exported  about  9,000  metric  tons  of 
h-esh  strawberries  and  1 1,000  metric 
tons  of  frozen  strawberries 
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Future  U.S.  strawberry  imports  from 
Morocco  are  estimated  at  160  metric 
tons  of  strawberries  per  year.  As  these 
estimated  strawberry-  imports  from 
Morocco  constitute  less  than  .02  percent 
of  U.S.  strawberry  production,  they  are 
not  expected  to  have  a  significant 
economic  impact  on  U.S.  entities,  large 
or  small.  ' 

Broad  Bean,  Green  Bean,  and  Mung 
Bean  From  Nicaragua 

In  1994,  total  U.S.  green  bean 
production  was  916,750  metric  tons.  Of 
this  amount.  20,324  metric  tons,  or  2.2 
percent  of  total  production,  was 
exported,  hi  1994,  green  bean  imports 
amounted  to  11,230  metric  tons. 

U.S.  production  data  is  not  available 
for  broad  bean  and  mung  bean. 
However,  in  1994,  the  United  States 
exported  389  metric  tons  of  dried  broad 
bean  and  2,134  metric  tons  of  dried 
mung  bean.  U.S.  imports  of  these 
commodities  in  1994  totaled  610  metric 
tons  of  dried  broad  bean  and  7,178 
metric  tons  of  dried  mung  bean. 

No  information  is  available  on 
potential  imports  of  green  bean,  broad 
bean,  and  mung  bean  from  Nicaragua. 
Given  the  sizable  quantity  of  green 
beans  produced  in  the  United  States  and 
given  the  import  levels  for  broad  bean 
and  mung  bean,  potential  import  of 
these  commodities  from  Nicaragua  is 
not  expected  to  have  a  significant 
economic  impact  on  U.S.  producers  or 
other  small  entities. 

Clementine,  Grapefruit,  Lemon. 
Minneola,  Navel  Orange,  Satsuma,  and 
Valencia  Orange  From  South  Africa 

In  the  1994-95  season,  the  total  value 
of  the  U.S.  citrus  crop  was  S2.25  billion 
The  1994-95  value  of  U.S. -produced 
navel  oranges  (early  and  midseason) 
was  $836  million.  Valencia  oranges  $727 
million,  grapefruit  $301  million,  and 
lemon  $265  million.  Production  value  is 
not  available  for  Clementine,  satsuma. 
and  minneola. 

In  1994,  the  United  States  exported 
fresh  citrus  and  citrus  products  valued 
at  more  than  $650  million  and  imported 
fresh  citrus  and  citrus  products  valued 
at  about  $70  million.  By  weight,  about 
50  percent  of  1994  fresh  citrus  exports 
were  oranges  and  tangerines,  about  40 
percent  grapefruit,  and  about  10  percent 
lemons  and  limes. 

South  Africa  exports  about  two-thirds 
of  its  citrus  crop.  The  1996  projected 
exports  of  citrus  from  the  Western  Cape 
Province  of  South  Africa  to  the  United 
States  include  10,500  metric  tons  of 
navel  oranges;  12,750  metric  tons  of 
Valencia  oranges;  8,000  metric  tons  of 
Clementines;  75  metric  tons  of 
grapefruit;  3,000  metric  tons  of  lemons; 


1.000  metric  tons  of  satsuma:  and  900 
metric  tons  of  minneola.  These 
projections  amount  to  only  a  fraction  of 
one  percent  of  U.S.  production  of  citrus. 

Additionally,  as  South  Africa  exports 
most  of  its  fresh  citrus  and  citrus 
products  during  the  summer  months, 
South  African  citrus  would  not  compete 
with  the  late  fall,  winter,  and  earlv 
spring  citrus  production  season  in  the 
United  States. 

Therefore,  due  to  summer  arrival  of 
citrus  from  Soiffh  Africa,  the  relatively 
negligible  quantity  of  citrus  expected  to 
be  imported  into  the  United  States  from 
South  Africa,  and  the  fact  that  U.S. 
citrus  exports  are  more  than  nine  times 
greater  than  U.S.  citrus  imports,  we 
expect  that  South  African  citrus  exports 
to  the  United  States  would  not  have  a 
significant  economic  impact  on  U.S. 
producers,  exporters,  and  importers  of 
citrus,  or  other  small  entities.  Citrus 
importers  in  the  United  States  could 
benefit  from  the  increased  availabilitv  of 
citrus  fruit,  especially  navel  oranges, 
during  the  time  of  year  when  U.S. 
production  is  at  its  lowest. 

The  alternative  to  this  rule  was  to 
make  no  changes  in  the  regulations. 
After  consideration,  we  rejected  this 
alternative  because  there  is  no  biological 
reason  to  prohibit  the  importation  into 
the  United  States  of  the  fruits  and 
vegetables  listed  in  this  document. 

Executive  Order  12988 

This  rule  allows  certain  fruits  and 
vegetables  to  be  imported  into  the 
United  States  from  certain  parts  of  the 
world.  State  and  local  laws  and 
regulations  regarding  the  importation  of 
fruits  and  vegetables  under  this  rule  will 
be  preempted  while  the  fruit  is  in 
foreign  commerce.  Fresh  fruits  and 
vegetables  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
consuming  public,  and  wili  remain  in 
foreign  commerce  until  sold  to  the 
ultimate  consumer.  The  question  oi 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  No  retroactive  effect  will  be 
given  to  this  njle,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  sec  tion  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq).  the  information 
collection  or  recordkeeping 
requirements  included  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB).  The 
assigned  0MB  control  number  is  0579- 
0049. 


List  of  Subiects 

7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 

7  CFR  Part  319 

Bees.  Coffee.  Cotton,  Fruits,  Honey, 

Imports,  Incorporation  by  reference, 
Nurserv'  stock.  Plant  diseases  and  pests, 
Quarantine.  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables 

Accordingly,  7  CFR  parts  300  and  319 
are  amended  as  follows; 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authont\  citation  for  part  300 
continues  to  read  as  follows: 

Authority;  7  I  .S  C.  150ee.  154  161,  162. 
and  167.  7  CFR  2.22,  2.80.  and  371  2(c). 

2.  In  §  300.1,  paragraph  (a),  the 
introductory  text  is  revised  to  read  as 
follows; 

§  300.1     Materials  incorporated  by 
reference;  availability. 

(a)  Plant  Protection  and  Quarantine 
Treatment  Manual.  The  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  was  reprinted  .No\ember  30, 
1992.  and  includes  all  revisions  through 
October  1996.  has  been  approved  for 
incorporation  by  reference  in  7  CFR 
chapter  III  hv  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  use.  552(a)  and  1  CFR  part  51. 


PART  319— FOREIGN  QUARANTINE 
NOTICES 

3  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authorirv':  "  V  SC.  ISOdd.  150ee.  ISOff. 
151-167.  450.  2803.  and  2809;  21  U.S.C.  136 
and  136a;  7  CFR  2.22,  2.80.  and  371.2(c). 

4  A  new  §  319.56-2q  is  added  to  read 
as  follows 

§319.56-2q    Administrative  instructions: 
conditions  governing  the  entry  of  citrus 
from  South  Africa. 

Clementine  [Citrus  reticulata], 
grapefruit  [Citrus  paradisi],  lemon 
[Citrus  limon),  minneola  (C.  paradisi  x 
C.  reticulata),  navel  orange  (C;frus 
sinen<;is].  satsuma  [Citrus  reticulata), 
and  Valencia  orange  [Citrus  sinensis] 
may  be  imported  into  the  United  States 
from  the  Western  Cape  Province  of 
South  Africa  only  under  the  following 
conditions: 

(a)  The  citrus  fruit  must  be  grown  in, 
packed  in.  and  shipped  from  the 
VVestem  Cape  Province  of  South  .Africa. 

(b)  The  citrus  fruit  must  be  cold 
treated  for  false  codling  moth  and  fruit 
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flies  of  the  genus  Cehtatis  and 
Pterandrus  in  accordance  with  the  Plant 
Protection  and  Quarantine  Treatment 
Manual,  which  is  incorporated  by 
reference  at  ^  300. 1  of  this  chapter 

(1)  If  the  cold  treatment  is  to  be 
conducted  in  the  United  States,  entry  of 
the  citrus  fruit  into  the  United  States  is 
limited  to  ports  listed  in  <^  319.56- 
2d(b)(l) 

(2)  If  the  cold  treatment  is  condu(,ted 
in  South  Africa  or  in  transit  to  the 
United  States,  entry  of  the  citrus  into 
the  United  States  mav  be  made  through 
any  U.S.  port. 

(c)  Each  shipment  of  citrus  fruit  must 
be  accompanied  by  a  phvtosanitarv 
certificate  issued  by  the  South  African 


Ministry  of  Agriculture  stating  that  the 
conditions  of  paragraph  (a)  of  this 
section  have  been  met.  (Approved  by 
thp  Office  of  Management  and  Budget 
iiiidfT  control  number  0579-  0049) 
5.  In  §  319.56-2t,  an  OMB  control 
number  is  added  at  the  end  of  the 
section,  and  the  table  is  amended  as 
follows: 

a.  In  the  entries  for  Costa  Rica, 
Guatemala,  and  Philippines,  under  the 
heading  Common  name,  bv  removing 
the  words  "Yam  bean"  fr^m  each  entry 
and  adding  the  word  "Jicama"  in  their 
places. 

b.  In  the  entries  for  Guatemala  and 
Panama,  the  entry  for  Tarragon  would 
be  amended  in  the  fourth  column,  under 


the  heading  Plant  part(s),  by  removing 
the  words  "Leaf  and  stern"  and  adding 
the  words  "Above  ground  parts"  in  their 
place. 

c.  In  the  entry  for  Belize,  the  entry  for 
Papaya,  by  revising  the  text  under  the 
heading  Plant  part(sl  to  read  as  set  forth 
below.  % 

d.  By  adding,  in  alphabetical  order, 
entries  for  Basil  from  Argentina,  Babaco 
from  Chile,  Angelica  from  Korea,  and 
Strawberry  from  Morocco  to  read  as  set 
forth  below. 

§319.56-2t  Administrative  instructions: 
conditions  governing  the  entry  of  certain 
fruits  and  vegetables. 


Country/localrty 


Common  name 


Botanical  name 


Plant  part(s) 


Argentina. 


BasH  Ocimum  spp. 


Above  ground  parts. 


Belize 


Papaya Canca  papaya 


Fruit  (Must  t>e  accompanied  by  a  phytosanitary  certifi- 
cate issued  by  the  Belizean  department  of  agri- 
culture stating  that  the  fruit  originated  in  the  distnct 
of  Cayo,  Corozal,  or  Orange  Walk,  or  in  any  portion 
of  the  district  of  Stann  Creek  except  the  area  bound- 
ed as  follows;  Beginning  at  the  southernmost  point 
of  the  Placencia  Peninsula;  then  north  along  the 
coast  of  the  Caribbean  Sea  to  Riversdale  Rd.;  then 
west  along  Riversdale  Rd  to  Southern  Hwy.;  then 
south  along  the  Southern  Hwy.  to  Indepjendence 
Rd.;  then  east  along  Independence  Rd.  to  Big  Creek 
Port;  then  east,  on  an  imaginary  line,  from  Big  Creek 
Port  across  the  Placencia  Lagoon  to  the  point  of  be- 
ginning. Papayas  from  other  areas  of  Belize 
enterable  only  with  treatment— see  §319.56-2x). 
Prohibited  entry  into  Hawaii  due  to  the  papaya  fruit 
fly,  Toxotrypana  curvicauda.  Cartons  in  which  fruit  is 
packed  must  be  stamped  "Not  for  importation  into  or 
distnbution  within  HI." 


Chile 


Babaco 


Canca  x  heiltxirni  var. 
pentagona 


Fruit.  (From  Medfly-free  areas— see  §319.56-2j.  Fruit 
must  be  accompanied  by  a  phytosanitary  certificate 
issued  by  the  Chilean  department  of  agriculture  stat- 
ing that  the  fruit  onginated  in  a  Medfly-free  prov- 
ince.) 


Korea 


Morocco 


Angelica 

Strawberry 


Araiia  eiata  ... 
Fragaria  spp. 


Edible  shoot. 


Fruit. 


(Approved  by  the  Office  of  Management  and  Budget  under  control  number  0.579-  0049f 
6   In  §  319  56-2X,  paragraph  (a),  the  table  is  amended  as  follows: 

a    In   the  entry   for  Belize,  the  entry  for  Papaya,  by  revising  the  text  under  the  heading  Plant  part(sj  to  read   as 
set  torth  tielow 

b    By  adding,  in  alphabetical  order,  entries  for  Hyacinth  bean  and  Yard  long  bean  from  Honduras  and  Broad  bean 
L,reen  beau,  and  Mung  bean  from  Nicaragua  to  read  as  set  forth  below. 
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§319.5&-2x 

(a)  *  *  ' 

Administrative  Instructions;  conditions  governing  the  entry  of  certain  fruits  and  ^ 

k                                                                                                                                                                                                                                                                • 

i/eget^les  for  wtilch  treatment  Is  required. 

Country /locality 

Common 

name 

Botanical 

name 

Plant  part(s) 

Belize 


Papaya Canca  papaya 


Fmil  (Treatment  for  Mecffty  not  required  for  fruit  grc^ 
in  ttie  districts  of  Cayo,  Corozal.  and  Orange  Walk, 
or  in  any  portion  of  ttie  district  of  Stann  Creek  ex- 
cept ttie  area  bounded  as  follows;  Beginning  at  ttie 
souttiemmost  point  of  ttie  Placencia  Peninsula:  ttien 
nortti  along  ttie  coast  of  the  Cantabean  Sea  to 
Riversdale  Rd.;  ttien  west  along  Riversdale  Rd,  to 
Souttiem  Hwy.,  ttien  soutti  along  ttie  Souttiem  Hwy 
to  Independence  Rd.,  ttien  east  along  Inctependence 
Rd.  to  Big  Creek  Port;  ttien  east,  on  an  imaginary 
line,  from  Big  Creek  Port  across  the  Placencia  La- 
goon to  ttie  point  of  tieginning — see  §3i9.59-2t.' 
Papayas  prohibited  entry  into  Hawaii  due  to  the  pa- 
paya frutt  fly.  Toxotrypana  curvicauda.  Cartons  m 
which  fruit  IS  packed  must  t>e  stamped  "Not  for  im- 
portation mto  or  distribution  wrthm  HI." 


Honduras 


Nicaragua 


Hyacinth  bean  .. 
Yard  long  bean 

• 

Broad  bean  

Green  bean 

Mung  bean 


Lablab  purpureus Pod  or  shelled 

Vigna  unguiculata.  subsp  Pod  or  shelled 
sesquipedalls. 

*  • 

Vicia  faba  Pod  or  stielled 

Phaseolus  spp Pod  or  stielled. 

Vigna  radJata  Pod  or  shelled 


Done  in  Washington.  DC,  this  20th  day  of 
December  1996, 
.\I  Strating, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service 
[FR  Doc  97-108  Filed  1-3-97;  8:45  am] 

BILUNG  CODE  3410-04-P 


9  CFR  Parts  160  and  161 

[Docket  No.  96-075-1] 

Accredited  Veterinarians;  Optional 
Digital  Signature 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  accept 
digital  signatures  from  accredited 
veterinarians  as  an  additional  option  for 
official  certificates,  forms,  records,  and 
reports  to  the  Animal  and  Plant  Health 
Inspection  Service.  Currently,  we 
require  hand  written  signatures  on  all 
such  documents.  We  believe  that 
accepting  digital  signatures  may  benefit 
accredited  veterinarians  and  the 
industries  they  serve  by  reducing  the 
turn  around  time  for  these  documents. 
This  proposed  action  would  relieve 


restrictions  that  appear  to  be 
unnecessary. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  7,  1997, 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  9&-075-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-075-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  am.  and 
4:30  p,m,,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  S,  VanTiem,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS.  APHIS,  4700  River  Road 
Unit  43,  Riverdale,  MD  20737-1231, 
(301)  734-7716,  ore-mail; 
jvantiem@aphis.usda.gov. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  parts  160 
and  161  (the  regulations),  govern  the 
accreditation  of  veterinarians. 
Accredited  veterinarians  are  approved 
bv  the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
to  perform  certain  regulatory  tasks  to 
control  and  prevent  the  spread  of 
animal  diseases  throughout  the  country 
and  internationally.  One  of  these 
reguiatorv-  tasks  is  preparing  official 
documents  including  certificates,  forms, 
records,  and  reports  and  submitting 
such  documents  to  APHIS.  Currently, 
we  require  a  hand  written  signature  by 
the  accredited  veterinarian  on  all 
official  certificates,  forms,  records,  and 
reports. 

We  are  proposing  to  change  the 
regulations  to  allow  accredited 
veterinarians  the  additional  option  of 
signing  official  certificates,  forms, 
records,  and  reports  by  use  of  a  digital 
signature  and  of  transmitting  such 
documents  eiectronically  to  APHIS.  We 
will  continue  to  accept  and  process 
official  certificates,  forms,  records,  and 
reports  in  hard  copv  as  well,  .so  that  the 
technical  capabilities  ur  preferences  of 
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the  accredited  veterinarian  will  not 
hinder  the  processing  of  these 
documents.  We  believe  that  allowing 
accredited  veterinarians  the  option  of 
signing  and  transmitting  documents 
electronically  will  provide  them  with 
more  flexibility  and  allow  them  to 
choo,se  the  method  which  is  most 
efficient  for  them. 

Representatives  of  the  poultry 
industry',  other  industries  served  by 
accredited  veterinarians,  and  APHIS 
veterinarians  have  requested  that  we 
accept  digital  signatures  and  allow 
electronic  transmissions  between 
accredited  veterinarians  and  .\PHIS. 
The  proposed  addition  to  the 
regulations  could  beneHt  the  accredited 
veterinarians  and  the  industries  they 
serve  by  saving  them  time  and  money. 
The  time  delays  currently  experienced 
in  transmitting  documents  to  .^PHIS 
could  be  eliminated  or  lessened.  In 
addition  to  the  time  saved,  the  costs 
currently  incurred  for  the  use  of 
couriers  or  special  handling  to  expedite 
delivery  could  be  eliminated. 

Previously  Published  Notice 

As  we  stated  m  our  Notice  published 
in  the  Federal  Register  on  October  31. 
1996  (60  FR  56215-56216.  Docket  No. 
96-084-1).  APHIS  has  a  waiver  to  use 
RSA  '  digital  signature  technology  in 
lieu  of  the  Digital  Signature  Standard 
specified  by  Federal  Information 
Processing  "Standard  186,  The  RSA 
digital  signature  technology  provides 
document  security  that  can  be  used  to 
verify  the  identity  of  the  person  who 
signed  the  document  and  can  protect 
the  signed  document  against 
unauthorized  modifications  of  its  text. 
The  RSA  digital  signature  technology  is 
widely  used  in  a  variety  of  commercial 
.software  applications,  for  example, 
InForms  by  Novell  Incorporated,  Form 
Flow  by  Delrina  Corporation,  and  Jet 
Form  by  let  Fomj  Corporation. 

Digital  Signature  Pilot  Project 

APHIS  developed  a  pilot  project 
testing  the  use  of  digital  signatures  and 
electronic  transmissions  using  the 
Veterinary  Services  (VS)  Form  17-6. 
Certificate  for  Poultr\'  or  Hatching  Eggs 
for  Export.  The  pilot  project  began  in 
December  1995  and  ran  through  May 
1996. 

At  the  August  9-10.  1994,  Livestock 
and  Poultry  Movement  meeting  in  Fort 
Collins,  CO.  producers  identified  the 
following  potential  benefits  from 
digitally  signing  and  electronically 
transmitting  the  VS  Form  17-6:  (1) 


RS.^  was  na.med  for  the  inventors  of  the 
d.gor'hm.  Drs  Ronald  Rivest,  Adi  Shamir,  and 
Leonard  .^dieman. 


reduce  costs  associated  with  processing. 
hTindling,  and  mailing  the  VS  Fonn  17- 
6,  (2)  move  exports  on  short  notice  due 
to  market  conditions,  and  (3)  reduce 
processing  costs  and  turn  around  time 
between  the  producers  and  VS  area 
offices  for  review  and  endorsement. 
Producers,  accredited  veterinarians,  and 
VS  Area  Offices  in  .Arkansas  and  Iowa 
volunteered  to  participate  in  the  pilot 
project. 

An  automated  copy  of  VS  Form  17- 
6  was  created  using  Novell  Inc.'s 
InForms  software.  During  the  pilot 
project,  the  automated  VS  Form  17-6 
was  used  by  two  producers,  accredited 
veterinarians,  and  the  VS  Area  Office  in 
Arkansas  and  Iowa.  The  participants  of 
the  pilot  project  concluded  that  the  use 
of  digital  signatures  and  electronic 
transmission  was  successful  and 
beneficial.  We  believe  that  the  use  of 
digital  signatures  and  electronic 
transmission  of  documents  could  be 
successful  for  other  industries  as  well. 

Other  Government  Use  of  Digital 
Signature  Technology 

As  technology  has  advanced,  various 
governments  have  begun  to  use  or 
investigate  the  use  of  digital  signatures. 
The  Federal  Government  is  using  digital 
signatures  on  purcha.se  orders.  Many 
states  have  enacted  legislation  accepting 
digital  signatures  or  are  looking  into  the 
use  of  digital  signatures,  including 
Arizona,  California,  Florida,  Georgia. 
Hawaii,  Illinois,  Oregon.  Utah,  Virginia, 
Washington,  and  Wyoming  Several 
foreign  countries  are  also  working  on 
the  acceptability  of  digital  signatures, 
including  Canada,  Chile,  and  Germany. 
We  expect  to  see  continued 
advancements  in  the  use  of  digital 
signatures. 

Regulatory  Changes 

Due  to  the  current  state  of  technology 
and  the  technological  advancements 
that  we  expect  to  continue,  we  propose 
to  allow  the  maximum  fiexibilitv  to  use 
digital  signatures  and  electronic 
transmission  for  official  certificates, 
forms,  records,  and  reports.  We  envision 
electronic  transmission  of  official 
certificates,  forms,  records,  and  reports 
by  various  methods,  including 
electronic  mail  and  Internet.  As 
technology  advances,  we  expect  new 
methods  will  be  available.  Therefore,  we 
propose  to  approve  the  methods  based 
on  technological  capabilities  at  the  time 
of  the  request  and  not  limit  the 
regulations  to  a  specific  method,  thus 
offering  the  greatest  flexibility  and  the 
least  restrictive  regulations. 

Specifically,  we  propose  to  revise 
several  definitions,  including  the 
definitions  of  issue  and  sign.  We 


propose  to  revise  the  definition  of  issue 
in  §  160.1  of  the  regulations  to  include 
electronic  transmission.  We  propose  to 
revise  the  definition  oi  sign  in  §  160.1  of 
the  regulations  to  include  digital 
signatures  approved  by  the 
Administrator.  We  propose  to  add  the 
following  definition  for  approved  digital 
signature: 

Digital  signatures  approved  by  the 
Administrator  for  electronic  transmission,  for 
example,  via  a  ct)mputer.  To  be  approved,  a 
digital  signature  must  be  able  to  verify  the 
identity  of  thp  accredited  veterinarian  signing 
the  document  and  indicate  if  the  integrity  of 
the  data  in  the  signed  document  was 
compromised. 

We  also  propose  to  revise  §  161. 3(j)  of 
the  regulation^  to  require  accredited 
veterinarians  to  be  responsible  for  the 
use  of  approved  digital  signature 
capabilities. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget, 

We  do  not  have  enough  data  for  a 
comprehensive  analysis  of  the  economic 
impacts  of  this  proposed  rule  on  small 
entities.  Therefore,  in  accordance  with  5 
U.S.C.  603,  we  have  performed  an  Initial 
Regulatory  Flexibility  Analysis  for  this 
proposed  rule.  We  are  inviting 
comments  about  this  proposed  rule  as  it 
relates  to  small  entities.  In  particular, 
we  are  interested  in  determining  (1)  the 
number  and  kind  of  small  entities  that 
may  incur  benefits  or  costs  from 
implementation  of  this  proposed  rule 
and  (2)  the  economic  impact  of  those 
benefits  or  costs. 

Under  the  Animal  Industry  Act  (21 
U.S,C.  112,  113-114a-l,and  115),  the 
Animal  Quarantine  Acts  and  the  Cattle 
Contagious  Diseases  Act  (21  U.S.C.  105, 
111-113,  120,  121,  and  125),  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  612  and 
613),  the  Foot-and-Mouth  Disease 
Research  Act  (21  U.S.C.  113a),  and  the 
Horse  Protection  Act  (15  U.S.C.  1828), 
the  Secretary  of  Agriculture  has  the 
authority  to  promulgate  regulations  and 
take  measures  to  prevent  the 
introduction  and  dissemination  of 
communicable  diseases  of  livestock  and 
poultry.  In  accordance  with  the 
regulations  in  9  CFR  parts  160,  161,  and 
162.  some  veterinarians  are  accredited 
by  the  Federal  Government  to  cooperate 
with  APHIS  in  controlling  and 
preventing  the  introduction  and 
dissemination  of  animal  diseases. 
Accredited  veterinarians  use  their 
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professional  training  in  veterinary 
medicine  to  perform  certain  regulator\- 
tasks.  One  of  these  regulatory  tasks  is 
preparing  official  documents,  including 
certificates,  forms,  records,  and  reports 
and  submitting  such  documents  to 
APHIS.  Currently,  only  a  hand  written 
signature  of  an  accredited  veterinarian 
is  acceptable. 

APHIS  is  proposing  to  allow 
accredited  veterinarians  to  use  digital 
signatures  in  place  of  hand  written 
signatures.  Allowing  the  electronic 
transmission  of  signed  documents  could 
benefit  accredited  veterinarians  and  the 
industries  they  serve  by  eliminating  the 
time-consuming  step  of  physical 
transmission  from  the  accredited 
veterinarian  to  the  VS  area  office  and 
others  involved  in  the  process. 

An  example  of  a  document  which 
accredited  veterinarians  must  sign  is  an 
export  health  certificate.  For  the  poultry 
industrv',  VS  Form  17-6,  Certificate  for 
Poultr\'  or  Hatching  Eggs  for  Export,  is 
used  as  an  export  health  certificate. 
Currently,  a  VS  Form  17-6  is  processed 
as  follows:  the  producer  fills  out 
information  related  to  the  exportation 
on  the  VS  Form  17-6  and  sends  it  to  the 
accredited  veterinarian;  the  accredited 
veterinarian  fills  out  the  information 
about  the  health  of  the  poultry  or  eggs 
on  the  VS  Form  17-6.  including  any 
required  test  information,  signs  the  VS 
Form  17-6  and  sends  it  to  the  VS  area 
office;  the  APHIS  veterinarian  reviews 
and  endorses  the  VS  Form  17-6  and 
sends  it  back  to  the  producer,  who 
sends  the  VS  Form  17-6  to  the 
importing  countr\'.  Throughout  this 
process,  there  can  be  time  delays  and 
additional  expenses  incurred  for 
mailing  or  special  handling  to  move  the 
certificate  from  one  place  to  the  next. 

With  the  use  of  digital  signatures,  the 
accredited  veterinarian  could  receive, 
complete,  and  sign  an  automated 
document  from  the  producer.  The 
accredited  veterinarian  could 
electronically  transmit  the  signed 
document  to  the  VS  area  office. 
Therefore,  this  amendment  would 
eliminate  the  need  to  pay  couriers  or 
package  deliven,-  companies  and  wait 
for  deliver)'  between  the  p*-    iucers. 
accredited  veterinarians,  and  the  VS 
area  office. 

The  proposed  rule  change  would 
provide  an  additional  option  for  signing 
and  submitting  official  certificates, 
forms,  records,  and  reports.  While  not 
requiring  that  this  option  be  exercised, 
there  are  potential  savings  for  those 
accredited  veterinarians  who  make  use 
of  this  option.  The  delivery  costs 
associated  with  these  documents  can 
vary  widely  based  on  the  deliverv' 
method  used.  Therefore,  we  cannot 


accurately  estimate  the  potential 
savings  However,  we  expect  that  the 
proposed  rule  change  could  be 
beneficial  to  accredited  veterinarians 
and  their  clients,  whether  large  or  small. 

An  alternative  to  this  proposed  rule  is 
to  make  no  changes  in  the  regulations. 
We  rejected  this  alternative  because 
accredited  veterinarians  will  not  be 
required  to  use  this  alternative  signature 
method. 

This  proposed  rule  contains  no  new- 
information  collection  or  recordkeeping 
requirements. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2]  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  \995  (44  U  S.C  ,3501 
et  seq.). 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulator}'  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects 

9CFH  Part  760 
Veterinarians. 
9CFR  Part  161 

Reporting  and  recordkeeping 
requirements.  Veterinarians 

-Accordingly,  9  CFR  parts  160  and  161 
would  be  amended  as  follows: 

PART  160— DEFINITION  OF  TERMS 

1.  The  authority  citation  for  part  160 
would  continue  to  read  as  follows: 

Authoritv:  15  U.S.C.  1828:  21  U.S.C.  105. 
111-114.  1143.  114a-l,  115,  116,  120,  121, 
125.  134b.  134f.  612  and  613;  7  CFR  2.22, 
2.80.  and  371  2(d). 

2.  In  §  160.1,  the  definitions  for  issue 
and  sign  would  be  revised  and  the 
definition  for  approved  digital  signature 
would  be  added,  in  alphabetical  order, 
to  read  as  follows: 

§160,1     Definitions. 

*  *  *  «  * 

Apprcn'ed  digital  signature.  Digital 
signatures  approved  by  the 


Administrator  for  electronic 
transmission,  for  example,  via  a 
computer  To  be  approved,  a  digital 
signature  must  be  able  to  verih-  the 
identity  of  the  accredited  veterinarian 
signing  the  document  and  indicate  if  the 
integrity  of  the  data  in  the  signed 
document  was  compromised. 

*  ♦         •         »         * 

lsf.ue.  The  distribution,  including 
electronic  transmission,  of  an  official 
animal  health  document  that  has  been 
signed. 

•  •         •         *        * 

Sign.  ISignedl.  For  an  accredited 

veterinarian  to  put  his  or  her  signature 
in  his  or  her  own  hand,  or  by  mean?  of 
an  approved  digital  signature,  on  a 
certificate,  form,  record,  or  report.  No 
certificate,  form,  record,  or  report  is 
signed  if. 

(1)  Someone  other  than  the  accredited 
veterinarian  has  signed  il  on  behalf  of  or 
in  the  name  of  the  accredited 
veterinarian,  regardless  of  the  authority 
granted  them  by  the  accredited 
veterinarian;  or 

(2)  If  any  mechanical  device,  other 
than  an  approved  digital  signature,  has 
been  used  to  affix  the  signature. 


PART  161— REQUIREMENTS  AND 
STANDARDS  FOR  ACCREDITED 
VETERINARIANS  AND  SUSPENSION 
OR  REVOCATION  OF  SUCH 
ACCREDITATION 

3.  The  authority  citation  for  part  161 
would  continue  to  read  as  follows 

AulhoriK:  15  L'.S.C.  1828;  21  U.S.C  105, 
111-114,  l'l4a   114a-l,  115,  116.  120.  121, 
125,  134b,  134f,  612  and  613.  7  CFR  2  22, 
2.80,  and  371.2(d). 

4.  In  §  161.3  paragraph  (j)  would  be 
re\ised  to  read  as  follows: 

§161.3    Standards  for  accredited 
veterinarian  duties. 

***** 

(j)  An  accredited  veterinarian  shall  be 
responsible  for  the  serurit\  and  proper 
use  of  all  official  certificates,  forms, 
records,  and  reports;  tags,  bands,  or 
other  identification  devices;  and 
approved  digital  signature  capabilities 
used  in  his  or  her  work  as  an  accredited 
veterinarian  and  shall  take  reasonable 
care  to  prevent  the  misuse  thereof.  An 
accredited  veterinarian  shall 
immediatelv  report  to  the  Veterinarian- 
in-Charge  the  loss,  theft,  or  deliberate  or 
accidental  misuse  of  any  such 
certificate,  form,  record,  or  report:  tag. 
band,  or  other  identification  device;  or 
approved  digital  signature  capability. 
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Done  in  Washington,  DC^.  this  26th  dav  of 
December  1996 

Al  Strating, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service 
|FR  Doc  97-177  Filed  1-3-97;  8  45  ami 
BtLUNG  CO0£  MIO-^M-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

pocket  No.  96-ANE-39,  Amendment  39- 
9875;  AD  97-01-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Williams 
International,  L.L.C.  Model  FJ44-1A 
Turtjofan  Engines 

AGENCY:  Federal  .Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Williams  hiternational, 
L.L.C.  Model  Ff44-l.-\  turbofan  engines. 
This  action  requires  initial  and 
repetitive  eddy  current  inspections  (ECI) 
for  possible  cracics  in  high  pressure 
turbine  (HPT)  disk  blade  retention 
posts.  In  addition,  this  .\D  requires  the 
installation  of  advanced  design  HPT 
disks  as  terminating  action  to  the 
inspection  requiri'ments  of  this  .AD. 
This  amendment  is  prompted  by  two 
incidents  of  HPT  disk  blade  retention 
post  separations.  The  actions  specified 
in  this  AD  are  intended  to  loc.ate 
possible  cracks  in  HPT  di-.k  blade 
retention  posts,  thereby  preventing  the 
separation  of  these  posts  and  the 
liberation  of  the  turbine  blades  that  they 
retain,  and  a  subsequent  loss  of  engine 
power  In  addition,  the  actions  specified 
in  this  AD  are  intended  to  prevent  the 
possible  high  disk  speed  uncontained 
liberation  of  disk  posts  and  turbine 
blades,  which  could  cause  aircraft 
damage. 
DATES:  Effective  January  21.  1997. 

The  incorporation  bv  reference  of 
ceilain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  21 , 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  f)efore 
.March  7,  1997 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation     * 
.Administration  (F.A.A).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention  Rules  Docket  No. 


96-ANE-39,  12  New  England  Executive 
Park,  Burlington,  MA  01803-,5299. 

The  .sei^fice  infonnation  referenced  in 
this  AD  may  be  obtained  from  Mr.  John 
Teeter,  Manager,  Customer  Support, 
Williams  International,  2280  West 
Maple  Road,  P.O.  Box  200,  Walled  Lake, 
Ml  48390-0200;  telephone  (810)  624- 
5200,  fax  (810)  669-9.515.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW,. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  H.  .Messal,  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office. 
FiAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018;  telephone  (847)  294-7011,  fax 
(847) 294-7834. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  verified  two  imports  of  inflight  HPT 
disk  post  separations  on  Williams 
International  model  FJ44-1A  turbofan 
engines.  One  of  these  inflight  post 
separations  was  uncontained.  The 
investigation  revealed  that  in  both  cases, 
high  pressure  turbine  (HPT)  disk  blade 
retention  posts  separated  due  to 
cracking  caused  by  material  creep/ 
fatigue.  This  condition,  if  not  corrected, 
could  result  in  other  engines 
experiencing  HPT  disk  blade  retention 
post  separations  and  turbine  blade 
liberations,  and  subsequent  losses  of 
engine  power.  In  addition,  this 
condition  could,  if  not  corrected,  result 
in  other  engines  experiencing  high  disk 
speed  uncontained  liberation  of  disk 
posts  and  turbine  blades,  which  could 
cause  aircraft  damage. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Williams-Rolls 
Alert  Service  Bulletin  (ASB)  No.  FJ44- 
A72-30.  dated  November  6.  1996.  that 
describes  procedures  for  eddy  current 
inspections  (ECI)  for  possible  cracks  in 
HPT  disk  blade  retention  posts;  and 
ASB  No.  FJ44-A72-31,  dated  November 
4.  1996.  that  describes  procedures  for 
replacement  of  existing  HPT  disks  with 
advanced  design  HPT  disks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
design,  this  AD  is  being  issued  to  locate 
possible  cracks  in  HPT  disk  blade 
retention  posts,  which  could  lead  to  the 
liberation  of  the  turbine  blades  that  they 
retain,  and  subsequent  loss  of  engine 
power.  In  addition,  this  AD  is  being 
issued  to  prevent  the  separation  of  HPT 
disk  posts  that  could  lead  to  a  high  disk 
speed  uncontained  liberation  of  disk 


posts  and  turbine  blades,  which  could 
result  in  aircraft  damage.  This  AD 
requires  initial  and  repetitive  ECI  for 
possible  cracks  in  HPT  disk  blade, 
retention  posts.  The  inspection 
population  is  divided  into  two  groups, 
with  the  higher  risk  group  listed  by 
engine  serial  number  (S/N).  This  group 
of  HPT  disks  is  at  a  higher  risk  due  to 
a  lower  stress  rupture  strength 
characteristic.  In  addition,  this  .AD 
requires  replacement  of  the  existing 
HPT  disks.  Part  Number  (P/N)  48629, 
with  advanced  design  HPT  disks,  P/N 
55291.  by  July  1,  1997,  as  terminating 
action  to  the  inspection  requirements  of 
this  AD.  The  calendar  end-dates  for  this 
AD  were  determined  based  upon  each 
suspect  disk  group's  time  to  crack 
initiation,  subsequent  crack  propagation 
rate,  and  its  failure  probability.  In 
addition,  the  total  in-service  cycles  and 
hours  of  each  of  the  suspect  disks  of 
both  groups,  and  the  ASB  replacement 
parts  availability  were  contributing 
factors  for  determining  the  end-dates. 
These  actions  are  required  to  be 
accomplished  in  accordance  with  the 
ASBs  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effecti^'e  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received  Factual  information  that 
supports  the  coinmenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  l)oth  before 
and  after  the  closing  date  for  comments. 
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in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-39."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979].  If  it  is  determined  that  this 


emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulaton,' 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows 

.■\uthority:  49  I'SC  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  b\ 
adding  the  following  new  airworthiness 
directive: 
97-01-05     Williams  International,  L.L.C.: 

/\mendment  39-9875  Docket  96-.^^■E- 
39. 

Applicability  William.';  International  L.L.C, 
Model  F|44-l.'\  turbofan  engines,  with  serial 


numbers  1001-1179,  1196,  and  1197. 
installed  on,  but  not  limited  to,  Cessna 
Citation  Model  525  aircraft 

Note  1:  This  airv\orthiness  directive  (AD) 
applies  to  each  engine  identified  In  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  sub|ect  to  the 
requirements  of  this  .^D  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner-operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  .\D  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  .\D.  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposeo 
actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  possible  high  pressure  turbine 
(HPT!  disk  blade  retention  post  separations 
and  the  release  of  their  retained  turbine 
blades,  subsequent  loss  of  engine  power,  and 
possible  high  disk  speed  uncontained 
liberation  of  disk  posts  and  the  turbine 
blades,  which  could  cause  aircraft  damage, 
accomplish  the  following: 

(a)  Perform  initial  and  repetitive  eddy 
current  inspections  (ECI)  for  cracks  in  HPT 
disks.  Pa.-l  Number  (P/N)  48629.  blade 
retention  posts  in  accordance  with  the 
following  schedule  and  requirements: 


Engine  serial  Nos. 


Initial  compliance  required 


Repetitive  inspection  required 


1001,  1004-1010,  1016.  1017,  1020,  1023-1026,  1031,  1033,  i036, 
1039,  1041,  1042,  1043.  1046-1048,  1051-1056.  1063,  1069. 
1071.  1072,  1076,  1080,  1082,  1091,  1092.  1095-1098,  n07, 
1108,  1111,  1125,  1127-1129,  1133,  1134,  1165.  1172.  1178 

Remaining  serial  number  engines  with  575  CIS  or  more  as  of  April  i. 
1997 


Witnm  50  cycles  after  the  eflective 
date  of  this  AD  or  by  February 
1,  1997,  wfiichever  occurs  first. 

No  later  than  May  i,  '997 


Thereafter,  at  intervals  not  to  ex- 
ceed 125  cycles  in  serwice  (CIS) 
since  last  inspection 

Thereafter,  ai  intervals  not  to  ex 
ceed  125  CIS  since  last  inspec- 
tion 


(1)  Perform  the  initial  and  repetitive  eddy 
current  inspections  for  cracks  in  HPT  disk 
blade  retention  posts  in  accordance  with 
Williams-Rolls  .Mert  Ser\ice  Bulletin  (.^SB) 
No.  FI44-A72-30.  dated  November  6.  1996. 

(2)  Remove  from  service  HPT  disks  that  do 
not  meet  the  "return  to  service"  criteria 
stated  in  Williams-Rolls  ASB  No.  FI44-A72- 
30.  dated  .November  b.  1996,  and  replace 
them  with  serviceable  HPT  disks.  P'N  48629. 
that  meet  the  required  .^SB  "return  to 
service"  criteria,  or  replace  them  with 
advanced  design  HPT  disks.  P/N  55291.  in 
accordance  with  paragraph  (b)  of  this  AD. 

(b)  No  later  than  )ulv  1.  1997.  replace  all 
existing  HPT  disLs.  P/N  48629.  with 
advanced  design  HPT  disks,  P/N  55291.  in 
accordance  with  Williams-Rolls  ASB  No. 
F)44-A72-31,  dated  November  4,  1996. 
Installation  of  this  advanced  design  HPT  disk 
constitutes  terminating  action  to  the 
repetitive  inspection  requirements  of  this 
AD. 


(c)  An  alternative  method  of  compliance  or 
adjustment  nf  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Chicago 
.^^rcraf1  Certification  Office,  The  request 
should  be  forwarded  through  an  appropriate 
F.'\.'\  Principal  Maintenance  Inspector,  who 
mav  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office, 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive. 
if  any.  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21 ,199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21  197  and  21  199]  to  operate  the  aircraft  to 

a  location  where  the  requirements  of  this  .\D 
can  be  accomplished. 

(o)  The  actions  required  by  this  .^D  shall 
be  done  in  accordance  with  the  following 
Williams-Rolls  ASBs: 


Document  Ho. 

Pages 

Date 

FJ44-A72-30  

Total  pages  7 
F^j,i4-A72-3i  

1-7 
1-7 

November 
6.  1996. 

November 

Total  pages;  7 

4.  1996. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51  Copies  may  be  obtained 
from  Mr.  John  Teeter.  Manager.  Customer 
.Support  Williams  Intemational.  2280  West 
Maple  Road.  P  O  Box  200.  Walled  Lake  Mi 
48390-0200.  telephone  (810)  624-5200.  fax 
(810)  669-9515  Copies  may  be  inspected  at 
the  FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park.  Burlington.  MA.  or  at  the 
Office  of  the  Federal  Register.  800  North 
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Capitol  Street  NW  .  suite  700,  Washington, 
DC 

in  This  amendment  becomes  effective  on 
Ianuar>'  21.  1997. 

Issued  in  Burlington,  Massachusetts,  on 
December  27.  1996 

Jay  J,  Pardee. 

Manager.  Engine  and  Propeller  Directorate. 

.Aircraft  Certification  Sen,- ice. 

(FR  Doc.  97-31  Filed  1-3-97;  8:45  am] 
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14CFRPart39 

[Docket  No.  96-C€-59-AD;  Amendment  39- 
9873;  AD  97-01-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Model  525  Airplanes 

AGENCY:  Federal  .Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Cessna  Aircraft 
Company  (Cessna)  Model  525  airplanes. 
This  action  requires  repetitively 
mspecting  the  main  landing  gear  (MLG) 
trunnion  pins  for  proper  installation, 
and  either  immediately  or  eventually 
replacing  the  existing  dry-f~ilm 
lubricated  MLG  trunnion  slot  bearings 
with  sealed  and  self-lubricating 
bearings  This  .■\D  results  from  an 
incident  where  the  left  MLG  collapsed 
during  the  landing  roil  even  though  the 
coclcpit  indications  showed  that  the 
MLG  was  in  the  normal  down  and 
locked  position.  Loss  of  drv-film 
lubricant  on  the  MLG  trunnion  bearings 
caused  this  incident  The  actions 
specified  by  this  .\D  an:  intended  to 
prevent  MLG  collapse  caused  bv 
trunnion  bearing  failure,  which  could 
result  in  loss  of  control  of  the  airplane 
during  landing  operations 
DATES:  Effective  January  1.5.  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  15 
1997 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  7.  1997. 

ADDRESSES-  Submit  comments  in 
triplicate  to  the  Federal  .-\viation 
Administration  (FAA).  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention  Rules  Dof;ket  96-CE-59-AD. 
Room  1538.  601  E   12th  Street.  Kansas 
City,  Mis.souri  64106 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  the 


Cessna  Aircraft  Company.  Citation 
Marketing  Division,  P.O.  Box  7706. 
Wichita,  Kansas  67277;  telephone  (316) 
941-6000;  facsimile  (314)  941-8500. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-59-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eual  Conditt,  Aerospace  Safety 
Engineer,  FAA,  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita.  Kansas 
67209;  telephone  (316)  946—1128: 
facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  This  AD 

Recently,  a  Cessna  Model  525 
airplane  was  involved  in  an  incident 
where  the  left  main  landing  gear  (MLG) 
collapsed  during  the  landing  roll  even 
though  cockpit  indications  showed  that 
the  MLG  was  in  the  normal  down  and 
locked  position.  Investigation  revealed 
that  loss  of  dry-film  lubricant  on  the 
MLG  trunnion  bearings  caused  this 
incident. 

Further  investigation  of  the  MLG  of 
Cessna  Model  525  airplanes  indicates 
that  this  dry-film  lubricant  in  the  MLG 
trunnion  bearings  becomes  inadequate 
over  time.  When  these  bearings  are  not 
properly  lubricated,  the  roll  pin  that 
goes  through  the  trunnion  and  bearing 
shaft  fails,  which  causes  the  pin  to  back 
out  of  the  bearing.  This  roll  pin  supports 
the  entire  MLG,  so  its  failure  then 
causes  MLG  collapse. 

Applicable  Service  Information 

Cessna  has  issued  the  following 
service  information: 

•  Cessna  Alert  Service  Letter 
SLA525-32-11,  Revision  1,  dated 
October  1,  1996,  which  includes 
procedures  for  inspecting  the  MLG 
trunnion  pins  for  proper  installation: 
and 

•  Cessna  Service  Bulletin  SB52.5-32- 
08,  Revision  1,  dated  October  1,  1996, 
which  includes  procedures  for  replacing 
the  existing  dry-film  lubricated  MLG 
trunnion  slot  bearings  with  sealed  and 
self-lubricating  bearings. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incident  described  above, 
including  the  above-referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 


prevent  MLG  collapse  caused  by 
trunnion  bearing  failure,  which  could 
result  in  loss  of  control  of  the  airplane 
during  landing  operations. 

Explanation  of  the  Provisions  of  This 
AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Cessna  Model  525 
airplanes  of  the  same  type  design,  this 
AD  requires  repetitively  inspecting  the 
main  landing  gear  (MLG)  trunnion  pins 
for  proper  installation,  and  either 
immediately  or  eventually  replacing  the 
existing  dry-film  lubricated  MLG 
trunnion  slot  bearings  with  sealed  and 
self-lubricating  bearings.  Only  two 
inspections  will  be  allowed  before 
mandatory  replacement  of  the  MLG 
trunnion  slot  bearings.  Accomplishment 
of  the  inspections  required  by  this  AD 
will  be  in  accordance  with  Cessna  Alert 
Service  Letter  SLA525-32-11,  Revision 
1,  dated  October  1,  1996, 
Accomplishment  of  the  replacement 
required  by  this  AD  will  be  in 
accordance  with  Cessna  Service  Bulletin 
SB525-32-08,  Revision  1.  dated  October 
1,  1996. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  a  situation  exists  (loss  of  control 
of  the  airplane  during  landing 
operations)  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  opportunity  for  public 
prior  comment  hereon  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpftil  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
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environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  tc 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-59-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator\' 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  [14  CFR 
part  39)  as  follows; 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106[g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-01-02  Cessna  Aircraft  Company: 

Amendment  39-9873;  Dockpt  .No  96- 
CE-59-AD 

Applicability:  Model  52.5  airplanes  (serial 
numbers  525-0001  through  525-0153). 
certificated  in  any  categon,-. 

Note  1:  This  AD  applies  to  each  airplane 
iderttified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .^D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (fl  of  this  AD.  The 
request  should  include  an  assessment  of 'he 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance.  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished 

To  prevent  main  landing  gear  (MLG) 
collapse  caused  by  trunnion  bearing  failure, 
which  could  result  in  loss  of  control  of  the 
airplane  during  landing  operations, 
accomplish  the  following: 

(a)  Within  the  next  25  hours  ti.me-in- 
service  (TIS)  after  the  effective  date  of  this 
.\D,  and  thereafter  within  25  hours  TIS  after 
the  initial  insf)ection.  insp)ect  the  main 
landing  gear  trunnion  pins  (four  pins  both 
forward  and  aft  trunnion  pins  on  both  the  left 
and  right  MLG)  for  proper  installation 
Perform  this  inspection  in  accordance  with 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Cessna  Alert  Service  Letter 
SLA525-32-11.  Revision  1,  dated  October  1 
1996 

(b)  If  any  pin  is  not  properly  installed  as 
described  in  Cessna  .Mert  Service  Letter 
SLA525-32-n.  Revision  1.  dated  October  1. 
1996,  prior  to  further  flight,  replace  the 
existing  dry-film  lubricated  MLG  trunnion 
slot  bearing  with  a  sealed  and  self- 
lubricating  bearing.  Perform  this  replacement 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Cessna  Service 
Bulletin  SB525-32-08.  Revision  1.  dated 
October  1,  1996  The  repetitive  inspection 
need  not  be  accomplished  on  the  trunnion 
pin  when  the  bearing  is  replaced  with  a 
sealed  and  self-lubricating  bearing 

(c)  Within  the  next  75  hours  TIS  after  the 
effective  date  of  this  AD.  unless  already 
accomplished  in  accordance  with  paragraph 
(b)  of  this  .^D.  replace  the  existing  drv-film 
lubricated  MLG  trunnion  slot  bearing  with  a 
sealed  and  self-lubricating  bearing  at  all  four 


main  landing  gear  trunnion  locations  (both 
forward  and  aft  trunnion  pins  on  both  the  left 
and  right  MLG)  Perform  these  replacements 
in  accordance  with  the  ACCO.MPLISHMENT 
INSTRUCTIONS  section  of  Cessna  Service 
Bulletin  SB525-32-08,  Revision  1,  dated 
October!    1996 

(d)  Replacing  the  existing  dry-film 
lubricated  MLG  trunnion  slot  bearing  with  a 
sealed  and  self-  lubricating  bearing  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRliCTIONS  section  of  Cessna  Service 
Bulletin  SB525-32-08.  Revision  1 .  dated 
October  1.  1996.  on  all  four  main  landing 
gear  trunnion  locations  (both  forward  and  aft 
trunnion  pins  on  both  the  left  and  right  M1>G) 
eliminates  the  repetitive  inspection 
requirement  of  this  AD  These  replacements 
may  be  accomplished  at  any  time  prior  to  75 
hours  TIS  after  the  effective  date  of  this  ,\D. 
at  which  time  they  must  be  accomplished 
(sef  paragraph  (c)  of  this  .\D]. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  bv  the  Manager.  Wichita  .Mrcraft 
Certification  Office  (ACO).  1801  Airport 
Road.  Room  100  Mid-Continent  .Airport. 
Wichita,  Kansas  6"209  The  request  shall  be 
forwarded  through  an  appropriate  f.\A 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  mav  be 
obtained  from  the  Wichita  ACO 

(g)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Cessna 
A\en  Service  Letter  SLA525-32-11 .  Revision 
1.  dated  October  1,  1996  The  replacements 
required  by  this  AD  shall  be  done  in 
accordance  with  Cessna  Service  Bulletin 
SB525-32-08.  Revision  1,  dated  October  1. 
1996  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  L'  S  C  552(a) 
and  1  CFR  part  51   Copies  may  be  obtained 
from  the  Ce  -;na  Aircraft  Company.  Citation 
Marketing  E  vision.  P.O.  Box  7706.  Wichita, 
Kansas  6727  7  Copies  mav  tte  inspected  at 
the  F.^A.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel   Room  1558,601  E. 
12th  Street.  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Strei  i,  NW..  suite  700,  Washington. 
DC 

(h)  This  amendment  (39-9873)  becomes 
effective  on  January  15,  199" 

Issued  in  Kansas  City,  Missouri,  on 
December.'     1996 
Michael  Gallagher, 

Manager  Sr  ill  Airplane  Directorate.  Aircraft 

Certification  Service 

IFRDoc  97-160  Filed  1-3-97;  8:45  ami 
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14CFRPart39 

[Docket  No.  96-NM-273-AD;  Amendment 
39-0866;  AD  96-26-03] 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0070  and  0100  Series 
Airplanes 

AGENCY:  Federal  .\viation 
Administration.  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F28 
.Mark  0070  and  0100  series  airplanes, 
that  currently  requires  a  revision  to  the 
Airplane  Flight  .Manual  (.AFM)  that  will 
enable  the  flightcrew  to  determine  if  tlie 
thrust  reversers  are  properlv  stowed  and 
locked  prior  to  take-off  In  addition,  the 
existing  AD  requires  a  revision  to  the 
maintenance  program  to  incorporate 
instructions  to  perform  checks  of  the 
thrust  reverser  system  and  correct  thrust 
reverser  malfunctions.  That  AD  was 
prompted  by  results  of  a  review,  which 
indicated  that  a  potential  latent  failure 
of  the  secondary  lock  actuator  switch  1 
of  the  thrust  reverser  system  in  the  open 
position  may  occur,  in  addition  to  the 
potential  failure  of  the  secondary  lock 
relay  1  in  the  energized  position  This 
new  AD  adds  a  requirement  to 
accomplish  new  modifications  that  will 
serve  as  terminating  actions  for  tht; 
revisions  to  the  AFM  and  mamtenance 
program,  and  new  repetitive  checks  of 
the  thrust  reverser  system.  The  actions 
specified  in  this  AD  are  intended  to 
ensure  protection  against  inadvertent 
deployment  of  the  thrust  reversers 
during  flight. 
DATES:  Effective  Januarv'  21,  1997. 

The  incorporation  by  reference  of 
Fokker  Service  Bulletin  SBFlOO-78- 
012,  dated  November  22,  1996;  Fokker 
Service  Bulletin  SBFl 00-24-034. 
Revision  1,  dated  September  12,  1996; 
and  Fokker  Service  Bulletin  SBFlOO- 
78-013,  dated  November  22,  1996;  as 
listed  in  the  regulations;  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
lanuary  21,  1997. 

The  incorporation  by  reference  of 
Fokker  All  Operator  Message 
TS96. 67591,  dated  November  14.  1996, 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  December 
24,  1996  (61  FR  66890.  December  19. 
1996). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  7.  1997 

ADDRESSES:  Submit  comments  in 
triplicate  to  tJie  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention;  Rules  Docket  No.  96-NM- 
273-AD,  1601  Lind  Avenue,  S\V.,    " 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Fokker 
Service  B.V.,  Technical  Support 
Department,  P.  O.  Box  75047,  1117  ZN 
Schiphol  Airport.  The  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North     ipitol 
Street,  NW.,  suite  700.  Was'    igton,  DC. 
FOR  FURTHER  INFORMATION  C.TACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141:  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  On 
December  5,  1996,  the  F.'\.'\  issued  AD 
96-24-10.  amendment  39-9850  (61  FR 
66890,  December  19,  1996),  applicable 
to  all  Fokker  Model  F28  Mark  0070  and 
0100  series  airplanes.  That  .^D 
superseded  AD  96-23-16,  amendment 
39-9825  (61  FR  5887,  November  20, 
1996).  AD  96-24-10  requires  a  revision 
to  the  Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  enable  the  flightcrew  to 
determine  if  the  thrust  reversers  are 
properly  stowed  and  locked  prior  to 
take-off  by  monitoring  proper 
engagement  of  the  autothrottle  system 
(ATS).  It  also  allows  dispatch  of  the 
airplane  with  both  thrust  reversers 
inoperative  provided  they  are 
deactivated  and  secured  in  the  stowed 
position,  and  no  operations  are 
conducted  that  are  predicated  on  thrust 
reverser  operation.  In  addition,  that  AD 
requires  a  revision  to  the  FAA-approved 
maintenance  program  to  incorporate 
instructions  to  correct  malfunctions  of 
the  secondary  lock  relay  1  of  the  thrust 
reversers  found  during  the  operational 
tests;  to  perform  a  daily  check  to  detect 
latent  failure  of  the  secondary  lock 
actuator  switch  1;  and  to  take  corrective 
actions,  if  necessary. 

That  action  was  prompted  by  results 
of  a  review  and  safety  as.ses.sment  of  the 
thrust  reverser  control  and  indication 
system,  which  indicated  that  a  potential 
latent  failure  of  the  secondary  lock 
actuator  switch  1  in  the  open  position 
may  occur  in  addition  to  the  potential 
failure  of  the  secondary  lock  relay  1  in 
the  energized  position  addressed  by  AD 
96-23-16. 

The  actions  required  by  AD  96-24-10 
are  intended  to  prevent  such  failures, 
which  could  result  in  reduced 


protection  against  inadvertent 
deployment  of  the  thrust  reversers 
during  flight. 

In  the  preamble  to  AD  96-24-10,  the 
FAA  indicated  that  the  actions  required 
by  that  AD  were  considered  to  be 
"interim  action"  and  that  further 
rulemaking  action  was  being 
considered.  The  FAA  now  has 
determined  that  further  rulemaking 
action  is  indeed  necessary,  and  this  AD 
follows  from  that  determination. 

New  Ser\'ice  Information  from  the 
Manufacturer 

Fokker  issued  Service  Bulletin 
SBFlOO-78-012,  dated  November  22, 
1996,  which  describes  procedures  for 
modification  of  the  wiring  of  the 
electrical  control,  and  indication  and 
warning  .systems  of  the  thrust  reversers. 
This  modification  involves  changing  the 
wiring  of  the  stow  limit  relay  of  the 
thrust  reverser,  which  will  prevent 
inadvertent  loss  of  the  thrust  reverser 
stow  signal  during  certain  failure 
conditions  (i  e.,  bypasses  the  stow  limit 
relay  to  ensure  that  the  stow  solenoid  is 
energized  at  all  times  regardless  of  the 
position  of  the  secondary  lock  actuator 
switch  1,  except  during  commanded 
deployment  of  the  thrust  reverser).  This 
modification  also  involves  changing  the 
wiring  of  the  flight  warning  computer 
(FWC),  which  will  prevent  unintended 
inhibition  of  the  thrust  reverser  warning 
(i.e.,  bypasses  the  warning  switch  of  the 
secondary  lock  relay  1). 
Accomplishment  of  this  modification 
will  eliminate  the  need  for  the  revisions 
to  the  AFM  and  maintenance  program 
(currently  required  by  AD  96-24-10). 

In  addftion,  accomplishment  of  this 
modification  will  slightly  increase  the 
electrical  loads  on  the  emergency  direct 
current  (DC)  bus  on  Fokker  Model  F28 
Mark  0070  and  0100  .series  airplanes. 
The  load  margin  for  Fokker  Model  F28 
Mark  0100  series  airplanes  is  adequate 
to  sustain  the  additional  electrical  loads 
created  by  accomplishment  of  Service 
Bulletin  SBFlOO-78-012:  however, 
Fokker  Model  F28  Mark  0070  series 
airplanes  do  not  have  an  adequate  load 
margin  to  sustain  these  additional  loads. 
Therefore,  Fokker  Service  Bulletin 
SBFlOO-24-034,  Revision  1.  dated 
September  12,  1996,  must  be 
accomplished  on  Fokker  Model  F28 
Mark  0070  series  airplanes  prior  to  or  in 
conjunction  with  Fokker  Service 
Bulletin  SBFlOO-78-012.  Fokker 
Service  Bulletin  SBFlOO-24-034 
describes  procedures  for  modification  of 
the  wiring  of  the  priority  switching  of 
the  emergency  inverter  power  supply. 
The  modification  involves  reconfiguring 
the  emergency  DC  bus  wiring. 
Accomplishment  of  this  modification 
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will  reduce  the  load  of  the  emergency 
DC  bus  on  Fokker  Model  F28  Mark  0070 
series  airplanes. 

In  addition,  Fokker  has  also  issued 
Service  Bulletin  SBFlOO-78-013,  dated 
November  22,  1996.  This  service 
bulletin  describes  procedures  for 
performing  repetitive  operational  checks 
to  detect  failures  of  the  secondary  lock 
actuator,  primary  lock  switch, 
indication  and  warning  system,  and 
feedback  cable  mechanism  of  the  thrust 
reversers;  and  repair  of  the  thrust 
reverser  system,  if  necessary. 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  classified  these  service 
bulletins  as  mandatory  and  issued 
Dutch  airworthiness  directive  BLA 
1996-140  (A),  dated  November  25, 
1996,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21  29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States, 

Explanation  of  Requirements  of  the 
New  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  supersedes  AD  96-24- 
10.  It  continues  to  require  the  following 
actions: 

•  A  revision  to  Limitations  Section  of 
the  FAA-approved  AFM  that  will  enable 
the  fiightcrew  to  determine  if  the  thrust 
reversers  are  properly  stowed  and 
locked  prior  to  take-off  by  monitoring 
proper  engagement  of  the  authothrottle 
system  (ATS);  and 

•  A  revision  to  the  FAA-approved 
maintenance  program  to  incorporate 
instructions  to  correct  malfunctions 
found  during  the  operational  tests  of  the 
secondary'  lock  relay  1  of  the  thrust 
reversers;  to  perform  a  daily  check  to 
detect  latent  failure  of  the  secondary 
lock  actuator  switch  1;  and  to  take 
corrective  actions,  if  necessary. 


In  addition,  this  AD  requires 
performing  the  following  new 
requirements: 

1.  Modification  of  the  wiring  of  the 
electrical  control,  and, indication  and 
warning  systems  of  the  thrust  reversers, 
which  terminates  the  currently  required 
AFM  revision  and  the  maintenance 
program  revision; 

2.  Modification  of  the  wiring  of  the 
priority  switching  of  the  emergency 
inverter  power  supply,  for  certain 
airplanes; 

3.  Repetitive  operational  checks  to 
detect  failures  of  the  secondar\'  lock 
actuator,  primary-  lock  switch. 
indication  and  warning  system,  and 
feedback  cable  mechanism  of  the  thrust 
reversers;  and  repair  of  the  thrust 
reverser  system,  if  necessary';  and 

4.  Submission  of  a  report  of  any 
finding  to  Fokker  following 
accomplishment  of  the  operational 
checks. 

These  actions  are  required  to  be 
accomplished  in  accordance  with  the 
ser\'ice  bulletins  described  previously. 

Operators  should  note  that  the  FAA 
has  deleted  the  previous  allowance  to 
dispatch  with  both  thrust  reversers 
inoperative,  which  was  specified  in 
paragraph  (b)  of  AD  96-24-10.  The  FAA 
finds  that  such  an  allowance  is 
unnecessary,  since  adequate  spare  parts 
are  now  available  to  accomplish  any 
required  part  replacements  as  a  re.sult  of 
the  daily  maintenance  check. 

Difference  Between  the  AD  and  the 
Related  Dutch  AD 

This  AD  differs  from  the  Dutch 
airworthiness  directive  BL^  1996-140 
(A)  in  that  it  does  not  address  changes 
to  the  FAA  Master  Minimum  Equipment 
List  (MMEL),  whereas  the  Dutch 
airworthiness  directive  changes  the 
requirements  of  the  Dutch  MMEL  for  the 
autothrottle  and  the  thrust  reverser 
indication  and  alerting  system.  The 
Dutch  BLA  allows  dispatch  with  both 
autothrottle  channels  inoperative  and 
both  thrust  reverser  indication  and 
alerting  systems  inoperative  provided 
both  thrust  reversers  are  deactivated  and 
secured  in  the  stowed  position,  and  no 
operations  or  procedures  are  predicated 
on  their  use.  The  FAA  MMEL  only 
allows  dispatch  with  one  autothrottle 
channel  inoperative  and  does  not  allow 
dispatch  with  either  thrust  reverser 
indication  or  alerting  system 
inoperative.  The  FAA  finds  no  safety- 
related  reason  to  relax  these 
requirements. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  exact  cause  of  the  addressed 
unsafe  condition  is  still  unknowTi  at  this 


time.  The  reports  of  operational  check 
results  that  are  required  by  this  AD  will 
enable  the  manufacturer  to  obtain  better 
insight  into   ne  nature,  cause,  and 
extent  of  the  inadvertent  thrust  reverser 
deployment,  and  eventually  to  develop 
final  action  to  address  the  unsafe 
condition.  Once  final  action  has  been 
identified,  the  FAA  mav  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Dockc.  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  .-Ml 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regi'latory-,  economic, 
en\'ironmental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
m  the  Rules  Docket  for  examination  by 
mterested  persons,  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  .^D 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  F,AA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made    'Comments  to 
Docket  Number  96-NM-273-AD,"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determmed  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulaton,'  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  110,34,  Febr\iary  26.  1979).  If  it  is 
determined  that  this  emergency 
,.  regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

.■\ccordingly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.Administration  amends  part  ,39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40113,  44701 

§39.13    [Amended] 

2  .Section  39.13  is  amended  bv 
removing  amendment  39-98.50  (61  FR 
66890,  December  19.  1996),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9866,  to  read  as 
follows: 

96-26-03     Fokker:  .^mendment  39-9866 
Docket  96-.\M-273-.AlD  Supersedes  AD 
96-24-10.  amendmpr.t  )9-9850 
Applicability:  .Ml  Model  F28  Mark  0070 
tind  0100  series  airplanes,  certificated  in  any 
I dtegorv 

.Mote  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  appljcabilirv 
provision,  regardles.s  uf  whether  it  nas  been 


otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .'KD  is  affected,  the 
owner/operator  musf  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
hieen  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  protection  against  inadvertent 
deployment  of  the  thrust  reversers  during 
flight,  accomplish  the  following: 

(a)  Within  48  hours  after  November  25, 
1996  (the  effective  date  of  AD  96-23-16, 
amendment  39-9825),  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following.  This 
may  be  accomplished  by  inserting  a  copv  of 
this  AD  in  the  AFM. 

"Before  take-off,  arm  the  autothrottle 
system  (ATS). 

When  cleared  for  take-off,  activate  the  take- 
off/go-around (TOGA)  trigger(s),  and 
positively  verify  ATS  engagement  (throttle 
movement  and  white  steady  ATI.  AT2.  or 
AT  in  the  flight  mode  annunciator  (FMA) 
engage  window). 

If  the  ATS  does  NOT  engage  correctly, 
abort  the  take-off,  return,  and  report  to 
maintenance. 

If  the  ATS  does  engage  correctly,  you  may 
continue  take-off  with  either  ATS  engaged  or 
disengaged,  as  necessary. 

(b)  Within  48  hours  after  December  24, 
1996  (the  effective  date  AD  96-24-10, 
amendment  39-9850),  revise  the  FAA- 
approved  maintenance  program  to  include 
the  procedures  specified  in  Appendix  2  of 
Fokker  All  Operator  Message  TS96. 67591 , 
dated  November  14, 1996.  These  procedures 
must  be  accomplished  daily,  and  prior  to 
further  flight  following  failure  of  the 
operational  check  required  by  paragraph  (a) 
of  this  AD.  If  any  failure  is  detected  during 
these  procedures,  prior  to  further  flight, 
accomplish  the  corrective  actions  in 
accordance  with  the  procedures.  The  FAA- 
approved  maintenance  program  procedures 
required  by  paragraph  (a)(3)  of  AD  96-23-16. 
amendment  39-9825,  may  be  removed 
following  accomplishment  of  the 
requirements  of  this  paragraph. 

(c)  Within  60  days  after  the  effective  date 
of  this  AD,  modify  the  wiring  of  the  electrical 
control,  and  indication  and  warning  systems 
of  the  thrust  reversers,  in  acco.rdance  with 
Fokker  Service  Bulletin  SBFlOO-78-012, 
dated  November  22,  1996  The  AFM  revision 
required  by  paragraph  (a)  of  this  AD  and  the 
FAA-approved  maintenance  program 
revision  required  by  paragraph  (b)  of  this  AD 
may  be  removed  following  accomplishment 
of  this  f)aragraph. 

(d)  For  Model  F28  Mark  0070  series 
airplanes:  Prior  to  or  in  coniunction  with  the 
accomplishment  of  paragraph  (c)  of  this  AD, 
modify  the  wiring  of  the  priority  switching 
of  the  emergency  inverter  power  supply  in 
accordance  with  Fokker  Service  Bulletin 
SBFl 00-24-034,  Revision  1.  dated 
September  12,  1996. 


(e)  Within  500  flight  cycles  following 
accomplishment  of  paragi-aph  (c)  of  this  AD, 
perform  operational  checks  to  detect  failures 
of  the  secondary  lock  actuator,  primary  lock 
switch,  indication  and  warning  system,  and 
feedback  cable  mechanism  of  the  thrust 
reversers  in  accordance  with  Fokker  Service 
Bulletin  SBFl 00-78-01 3,  dated  November 
22,  1996.  If  any  failure  is  detected,  prior  to 
further  flight,  repair  the  thrust  reverser 
system  in  accordance  with  Chapter  78-30-00 
of  the  Fokker  Airplane  Maintenance  Manual. 
Repeat  the  operational  checks  thereafter  at 
intervals  not  to  exceed  500  flight  cycles. 

(f)  Within  10  days  after  accomplishing  the 
operational  checks  required  by  paragraphs  (b) 
and  (e)  of  this  AD,  submit  a  report  of  all 
findings  to  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047,  1117 
ZN  Schiphol  Airport.  The  Netherlands. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  L'.S.C. 
3501  pf  seq]  and  have  been  assigned  0MB 
Control  Number  2120-0056. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  .Manager. 
Standardization  Branch.  .•XNM-llS.  FAA, 
Transport  Airplar  e  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  mav  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .AD 
can  be  accomplished 

(i)  The  actions  shall  be  done  in  accordance 
with  Fokker  All  Operator  Message 
TS96. 67591,  dated  November  14,  1996; 
Fokker  Service  Bulletin  SBFlOO-78-012. 
dated  November  22,  1996;  Fokker  Service 
Bulletin  SBFlOO-24-034,  Revision  1,  dated 
.September  12,  1996;  and  Fokker  Service 
Bulletin  SBFl 00-78-01 3,  dated  November 
22,  1996.  Fokker  Service  Bulletin  SBFlOO- 
24-034  contains  the  following  list  of  effective 
pages; 


Page  No. 


Revision  level 

shown  on 

page 


1-3 
4-7 


1 


Original 


Date  shown 
on  page 


Septemtier 
12,  1996. 

October  17, 
1995. 


The  incorporation  bv  reference  of  Fokker 
All  Operator  .Message  TS96.67591.  dated 
November  14,  1996.  was  approved  previously 
by  the  Director  of  the  Federal  Register  in 
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accordance  with  5  U.S.C.  552ta)  and  1  CFR 
part  51.  The  incorporation  by  reference  of  the 
remainder  of  the  service  documents  listed 
above  is  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  I'.S  C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Fokker  Service  B.V  ,  Technical 
Support  Department.  P.O.  Box  75047.  1117 
ZN  Schiphol  Airport,  The  Netherlands. 
Copies  may  be  inspected  at  the  F.A.A, 
Transport  Airplane  Directorate.  1601  Lind 
.Avenue.  SW  .  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  N'VV.,  suite  700.  Washington. 
DC. 

(i)  This  amendment  becomes  effective  on 
January  21. 1997 

Issued  in  Renton.  Washington,  on 
December  20.  1996. 

S.R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  97-161  Filed  1-3-97;  8;45  am] 

BILLING  CODE  4910-13-U 


14  CFR  Part  71 
[Docket  No.  96-ACE-23] 

Amendment  to  Class  E  Airspace,  York, 
NE 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  York  Municipal 
Airport.  York,  Nebraska.  The  Federal 
Aviation  .Administration  has  developed 
a  Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  which  has 
made  this  change  necessary.  The  effect 
of  this  rule  is  to  provide  additional 
controlled  airspace  for  aircraft  executing 
the  new  SIAP  at  York  Municipal 
Airport 
DATES:  Effective  date:  March  27,  1997. 

Comment  date:  Comments  must  be 
received  on  or  before  lanuarv  24.  1997. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager. 
Operations  Branch.  Air  Traffic  Division. 
ACE-.530.  Federal  Aviation 
Administration.  Docket  Number  96- 
ACE-23.  601  East  12th  St..  Kansas  Citv. 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  900  a.m.  and 
3:00  p.m..  Monday  through  Friday, 
except  federal  holidavs. 

An  informal  docket  mav  also  be 
examined  during  normal  business  liours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 


Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration.  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  Standard  Instrument 
Approach  Procedures  (SIAP)  utilizing 
the  Global  Positioning  System  (GPSi  at 
■^ork  Municipal  Airport,  York  Nebraska. 
The  amendment  to  Class  E  airspace  at 
York.  NE.  will  provide  additional 
controlled  airspace  to  segregate  aircraft 
operating  under  X'isual  Flight  Rules 
(VFR)  from  aircraft  operating  under 
Instrument  Flight  Rules  (IFR) 
procedures  while  arriving  or  departing 
the  airport.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  piiots  to  either  circumnavigate 
the  area,  continue  to  operate  under  VFR 
to  and  from  the  airport,  or  otherwise 
comply  with  IFR  procedures.  CHass  E 
airspace  areas  extending  from  700  feet 
or  more  abo\e  the  surface  of  the  earth 
are  published  in  paragraph  6005  of  FAA 
Order  7400  9D.  dated  September  4, 
1996.  and  effective  September  16.  1996. 
which  IS  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or    * 
negative  comments  and  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  great  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  ad\'erse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
perioa.  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
sue  h  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  m  the  Federal  Register,  and 


a  notice  of  proposed  rulemaking  mav  be 
published  with  a  new  c  omment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  ot 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  ruleni.iking, 
comments  are  iin  ited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  wTitten  data,  views,  or  argument? 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  nee-ded. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aher  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FA.A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ACE-23.'  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agenc  y  Findings 

The  regulations  adopted  herein  will 
no  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  .Assessment. 

The  FAA  has  determined  that  this 
retiaiation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  regat've 
comments  For  the  reasons  discussed  m 
the  preamble.  I  certifv  that  this 
regulation  (1)  Is  not  a  "significant 
regulatory  action"  uider  Executive 
Order  12866:  (2)  'snot  a  "significant 
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rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26,  1979),  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air) 

Adoption  of  the  Amendment. 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  71  of  the 
Federal  Aviation  Regulation  (14  CFR 
part  71)  as  follows: 

PART  71— AMENDED 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority  49  U.S  C  106(g):  40103,  40113. 
40120;  E.O  10854.  24  FR  9565.  3  CFR.  195^ 
1963  Comp  .  p   389:  14  CFR  11.69. 


71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  .•\viation 
Administration  Order  7400.90,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16.  1996,  is  amended  as 
follows: 

Paragraph  6005  Clas<;  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ACE  NE  E5  York.  NE  IRevisedl 

York  Municipal  Airport.  .\'E 

(lat  40°53'47-  \  ,  long.  97°37'26.7"  W  ) 
York  NDB 
(lat  40''53'51-  N..  long.  97'3701-  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  6-mile 
radius  of  the  York  Municipal  Airport  and 
within  2  6  miles  each  side  of  the  202°  bearing 
from  the  York  NDB  extending  from  the  6  6 
mile  radius  to  7  4  miles  southwest  of  the 
airport  and  within  2.6  miles  each  side  of  the 
334'  bearing  from  the  York  .NDB  extending 
from  the  6.6-mile  radius  to  7.4  miles 
northwest  of  the  airport 
•  •  •  •  « 

Issued  in  Kansas  City.  MO.  on  November 
22.  1996 

Christopher  R.  Blum. 

Act:ng  Manager.  Air  Traffic  Division  Central 

Region 

IFR  Doc.  97-173  Filed  1-3-97;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-32] 

Revision  of  Class  E  Airspace; 
Bucktand,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAAj,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  It  has  come  to  the  attention  of 
the  F.^A  that  the  Class  E  airspace  at 
Buckland.  AK.  will  not  chart  correctly. 
This  action  revises  the  Buckland,  AK' 
airspace  description  by  clarifying  the 
airspace  required  from  the  Kotzebue 
Very  High  Frequency  (VHF)  omni- 
directional radio  range  (V'OR)  and 
Distance  Measuring  Equipment  {WORJ 
DME)  and  the  Selawik  VOR/DME  to  the 
new  Global  Positioning  System  (GPS) 
waypoint  coordinates.  The  area  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference.  The  intended  effect  of 
this  rule  is  to  provide  an  accurate 
airspace  description  for  the  Class  E 
airspace  supporting  IFR  operations  at 
Buckland.  AK. 

EFFECTIVE  DATE:  Effective  0901  UTC  on 
January  6.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  van  Haastert.  System 
Management  Branch.  AAL-538,  Federal 
Aviation  Administration.  222  West  7th 
Avenue.  Box  14,  Anchorage,  AK  99513- 
7587:  telephone  number  (907)  271- 
»863 

SUPPLEMENTARY  INFORMATION: 
History 

The  FAA  established  Class  E  airspace 
at  Buckland  Airport.  AK,  as  a  result  of 
the  development  of  a  GPS  instrument 
approach  procedure  to  Runway  (RWY) 
10  at  Buckland  Airport.  AK.  The  final 
rule  was  published  in  the  Federal 
Register  (61  FR  53848.  October  16, 
1996).  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA, 
No  comments  were  received. 

It  has  been  brought  to  the  FAA's 
attention  that  the  airspace  description 
will  not  chart  correctly  The  airspace 
description  has  been  reworded  to 
change  the  verbage  "10.5  miles 
northwest  on  the  303°  bearing  from  the 
Buckland  NDB"  to  read  "4  miles 
eitherside  of  a  line  between  AKUDY  and 
the  Kotzebue  VOR/DME.  and  4  miles 
eitherside  of  a  line  between  AKUDY  and 
the  Selawik  VOR/DME,  excluding  that 
airspace  inside  Kotzebue.  AK,  and 
Selawik,  AK.  Class  E  airspace  areas," 
This  action  will  clarify  the  chartmg 
problem.  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 


needs  this  revision  before  publication  of 
aeronautical  charts  and  manuals  with 
effective  date  January  30.  1997. 

The  coordinates  for  this  airspace 
■docket  are  based  on  North  American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16.  1996, 
which  is  incorporated  bv  reference  in  14 
CFR  71.1  (61  FR  48403:  September  13. 
1996).  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revises  the  Class  E  airspace  at 
Buckland.  AK.  The  Class  E  airspace 
description  will  not  chart  correctly.  The 
airspace  description  verbage  "10.5  miles 
northwest  on  the  303°  bearing  from  the 
Buckland  NDB"  has  been  reworded  to 
read  "4  miles  eitherside  of  a  line 
between  AKUDY  and  the  Kotzebue 
VOR/DME.  and  4  miles  eitherside  of  a 
line  between  AKUDY  and  the  Selawik 
VOR/DME,  excluding  that  airspace 
inside  Kotzebue.  AK,  and  Selawik.  AK, 
Class  E  airspace  areas."  This  action  will 
clarify  the  charting  problem. 

Because  the  circumstances  described 
in  this  final  rule  warrant  immediate 
action  by  the  FAA  to  provide  a 
corrected  description  for  charting 
agencies,  the  FAA  concludes  that  notice 
and  public  procedure  under  5  U.S.C. 
section  553(b)  are  impractical  and  good 
cause,  pursuant  to  5  U.S.C.  section 
553(d),  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act. 
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List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854.  24  FR  9565,  3  CFR.  1959-1963 
Comp.,  p.  389;  49  L'.S.C.  106(g),  14  CFR 
11,69 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4,  1996.  and 
effective  September  16,  1996,  is 
amended  as  follows: 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  \K  E3  Buckland.  AK  [Revised) 

Buckiand  Airport.  .^K 

(lat.  65°  58'  40"  N.  long.  161°  07  44    VV) 
Buckland  NDB 

(lat.  65°  58'  45"  N.  long,  161°  08'  56"  VV) 
Kotzebue  VOR/DME 

(lat.  66°  53'  09"  N.  long.  162°  32'  24'  W) 
Selawik  VOR/DME 

(lat.  66°  36' 00"  N.  long,  159°  59'  50"  Wl 
AKUDV 

(lat,  66°  04'  23  "  N.  long,  161°  30'  08'  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6,5-mile 
radius  of  the  Buckland  Airport;  and  that 
airspace  extending  upward  from  1.200  feet 
above  the  surface  within  6  miles  southwest 
and  4  miles  northeast  of  the  303°  beanng  of 
the  Buckland  NDB  extendmg  from  the  6  5- 
mile  radius  to  21  miles  northwest,  and  4 
miles  eitherside  of  a  line  between  AKL'D>' 
and  the  Kotzebue  VOR/DME.  and  4  miles 
eitherside  of  a  line  between  .^KUDY  and  the 
Selawik  VOR/DME,  excluding  that  airspace 
inside  Kotzebue.  AK.  and  Selawik,  AK,  Class 
E  airspace  areas, 
*  «  *         *         * 

Issued  in  .\nchorage.  .\K,  on  December  26. 
1996 

Willis  C.  Nelson, 

Manager.  Air  Traffic  Division.  Alaskan 

Region 

(FR  Doc.  97-175  Filed  1-3-97;  8;45  ami 

BILLING  CODE  491&-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-16] 

Revision  of  Class  E  Airspace; 
Dillingham,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  Rule. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Dillingham  Airport,  AK.  The 
development  of  Global  Positioning 
System  (GPS)  and  Microwave  Landing 
Svstem  (MLS)  instrument  approaches  to 
RWY  1  and  RWY  19  at  Dillingham.  AK, 
have  made  this  action  neces.sary.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
IFR  operations  at  Dillingham  Airport. 
AK. 

EFFECTIVE  DATE:  0901  UTC,  February  27. 
1997, 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage.  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  16,  1996.  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Dillingham  was 
published  in  the  Federal  Register  (61 
FR  53881).  The  development  of  GPS  and 
MLS  instrument  approach  procedures  to 
RWY  1  and  RWY  19  at  Dillingham 
Airport,  AK,  has  made  this  action 
necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FA.^, 
No  comments  to  the  proposals  were 
received.  However,  the  proposal  was 
published  with  incorrect  coordinates 
which  have  been  corrected  to  read: 
Dillingham  Airport  {lat.  59°02  43    N. 
long.  158°30'12"  W).  The  Federal 
Aviation  Administration  has 
determined  that  these  changes  are 
editorial  in  nature  and  will  not  increase 
the  scope  of  this  rule.  Except  for  the 
non-substantive  changes  just  discussed, 
the  rule  is  adopted  as  v^ritten. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83,  The  Class  E  airspace  areas 
designated  as  surface  areas  for  an  airport 
are  published  in  paragraph  6002  of  FAA 
Order  7400, 9D  dated  September  4.  1996. 
and  effective  September  16.  1996;  700' 
1200  foot  transition  areas  are  published 
in  paragraph  6005  of  FAA  Order 


7400. 9D.  dated  September  4,  1996.  and 
effective  September  16,  1996. 
Paragraphs  6002  and  6005  are 
incorporated  by  reference  in  14  CFR 
71.1  (61  FR  48403;  September  13.  1996). 
The  Class  E  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revises  Class  E  airspace  located 
at  Dillingham.  .^K.  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  tor  aircraft  executing 
instrument  landing  and  departing 
procedures 

The  Federal  Aviation  Administration 
has  determined  that  these  proposed 
regulations  only  involve  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
¥R  11034;  February  2fi.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air  . 
traffic  procedures  and  air  na\igatic)n.  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

.Mrspace.  Incorporation  bv  reference. 
Navigation  (air). 

Adoption  of  the  .Amendment 

In  consideration  of  the  foregoing,  the 
Federal  .'\viation  Administration 
amends  14  CFR  part  ~  1  as  follows: 

PART  71— {AMENDED] 

1,  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows- 

Authority:  49  L  SC  40103,  40113  40120; 
EO   10854'  24  FR9565,  3  CFR,  1959-1963 
Cximp  .  p  389.  49  use,  106(g).  14  CFR 
n  69. 

§71.1     (Amended] 

2  The  incorporation  b\  reference  in 
14  CFR  711  of  Federal  Aviation 
.administration  Order  7400. 9D. 
Airspace  Designations  and  Reporting 
Points,  dated  September  4.  1996.  and 
effecti\e  September  16.  1996,  is 
amended  as  follows: 
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Paragraph  6002  The  Class  E  airspace  areas 
listed  below  am  designated  os  a  surface  area 
for  an  airport 


AAL  AK  E2  DiUuigham.  AK  (Revi.sed) 

Dillingham  .'^lrport,  .AK 

(lat  59°02  43  ■  \.  lou)^   158°30'12"W) 
Dillinghdm  VOR/DME 
l!at.  58°59'39"N,  long.  ISS'SS'OS"  W) 
Within  a  -■'  1-mile  radius  ot  the  Dillingham 
Airport  and  within  3.1  miles  each  side  of  the 
Dillingham  VOR/D.ME  207"  radial  extending 
from  the  4,1 -mile  radius  to  10.4  miles 
southwest  of  the  airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  tu  Airmen  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Supplement  Alaska  (Airport/Facility 
Directory). 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Dillingham.  AK  [Revised] 

Dillingham  .•\irport,  ,\K 

(lat   59°02  43'  N.  long.  158''30'12"  W) 
Dillingham  VOR/DME 
(lat  58''59'39  ■  N.  long.  158°33'08"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Dillingham  Airport  and  within  3.1 
miles  each  side  of  the  207°  radial  of  the 
Dillingham  VOR'DME  extending  from  the 
6  6-mile  radius  to  14  1  miles  southwest  of  the 
airport:  and  that  airspace  extending  upward 
from  1 .200  feet  above  the  surface  within  a  22- 
mile  radius  of  the  VOR/DME. 
•  •  •  »  » 

Issued  in  Anchorage,  AK.  on  December  26, 
1996 

Willu!  C.  Nelson. 

Manager.  Air  Traffic  Division,  Alaskan 
Hegion 

IFR  Do»    9--1  76  Filed  1-3-97;  8:45  am) 

BILUNG  COOe  4910-1 3-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFR  Part  37 
[Docket  No.  RM95-9-000] 

Open  Access  Same-Time  Information 
System  (OASIS)  and  Standards  of 
Conduct 

Issued  Dt:>ceinber  27.  1996. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Final  rule:  order  granting 
request  for  clarification. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission,  at  the  request 


of  the  How  Working  Group,  is  clarifying 
its  Phase  1  OASIS  regulations 
concerning  "next  hour"  reservations  of 
transmission  service.  The  Commission 
finds  that,  during  Phase  1,  a  request  for 
transmission  service  made  after  2:00 
p.m.  of  the  day  preceding  the 
commencement  of  such  service,  will  be 
"made  on  the  OASIS"  if  it  is  made 
directly  on  the  OASIS,  or,  if  it  is  made 
by  facsimile  or  telephone  and  promptly 
(within  one  hour)  posted  on  the  OASIS 
by  the  Transmission  Provider.  In  all 
other  circumstances,  requests  for 
transmission  service  must  be  made 
exclusively  on  the  OASIS. 

EFFECTIVE  DATE:  December  27.  199B. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Rosenberg  (Technical 

Information),  Office  of  Economic  Policy. 

Federal  Energy  Regulatory  Commission, 

888  First  Street,  N.E..  Washington.  DC 

20426  (202) 208-1283 

William  C.  Booth  (Technical 
Information),  Office  of  Electric  Power 
Regulation,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington,  DC  20426,  (202)  208- 
0849 

Gary  D.  Cohen  (Legal  Information], 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  DC 
20426,  (202)  208-0321 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street.  N.E.,  Washington.  DC 
20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  CIPS  is  also 
available  on  the  Internet  through  the 
Fed  World  system.  To  access  CIPS.  set 
your  communications  software  to 
19200.  14400,  12000, 9600.  7200, 4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  CIPS  in  ASCII  and  Wordperfect  5.1 
format.  The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  the  Pubhc 


Reference  Room  at  888  First  Street,  N.E., 
Washington,  DC  20426. 

Order  Granting  Request  for 
Clarification 

Background 

On  December  23.  1996,  the  How 
Working  Group  '  filed  a  letter  seeking 
clarification  of  whether  the  Commission 
intended,  in  the  OASIS  Final  Rule.^  to 
require  that  the  OASIS  ser\'e  as  a  "next 
hour"  reservation  tool  during  Phase  1  of 
OASIS  implementation.  Specifically, 
the  letter  states: 

It  was  the  interpretation  of  the  How 
Working  Group  that  a  Provider  would 
accept  reservation  requests  after  2  p.m. 
of  the  preceding  day,  only  if  practical. 
Otherwise,  these  requests  would  be 
accepted  off-line  and  posted  after-the- 
fact.  It  was  our  view  that  "next  hour" 
functionality  was  not  feasible  in  Phase 
1.  The  How  Working  Group  asks  us  to 
confirm  its  interpretation. 

Discussion 

The  OASIS  Final  Rule  makes  a  clear 
distindion  between  reserving 
transmission  service  and  scheduling 
transmission  service.-  The  Phase  1 
OASIS  regulations  create  a  mechanism 
for  making  reservations  of  transmission 
service,  while  the  inclusion  of  energy 
scheduling  as  part  of  the  OASIS 
requirements  was  left  as  a  Phase  2 
OASIS  issue.  The  problem,  however,  is 
that  for  near-term  transactions,  the 
distinction  between  scheduling  and 
reservations  tends  to  blur. 

The  OASIS  regulations  provide,  at  18 
CFR  §  37.6(e)(1),  that  "[ajU  requests  for 
transmission  services  offered  by 
Transmission  Providers  under  the  pro 
forma  tariff  must  be  made  on  the 
OASIS."  Notwithstanding  the  clear 
language  of  this  regulation,  the  How 
Working  Group  would  like  to 
accommodate  requests  for  service,  made 
after  2:00  p.m.  of  the  day  preceding  the 
commencement  of  such  service,  off  the 
OASIS  and  states  that  it  is  not  feasible 
to  handle  such  requests  on  the  OASIS 
during  Phase  l."* 


'  The  How  Working  Group  is  an  industry-led   , 
group,  with  diver.se  industry  and  customer 
representatives,  working  to  reach  consensus  on 
OASIS-relaled  issues. 

•Open  .Access  .Same-Time  Information  System 
and  Standards  of  Conduct,  Final  Rule.  Order  No. 
889.  FERC  Slats.  S.  Reg.s.  1  31.037.  61  FR  21737 
(Mav  10.  1996!.  rc/i'g  pending 

'See  61  FRa!  21743. 

^Thp  2:00  p.rr,  deadline  is  consistent  with  §  14.6 
of  the  pro  forma  ;ar:ff,  which  provides:  'Schedules 
Iff  Non-Firm  Poir.t-!o-Potnl  Transmission  Serv^ice 
musi  be  submitted  to  the  Transmission  Provider  no 
later  than  200  p  m         of  the  day  prior  to 
commencement  of  such  service.  Schedules 
submitted  after  2  Of)  p  m  will  be  accommodated,  if 
practicable  " 
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We  find  that,  during  Phase  1,  a 
request  for  transmission  service  made 
after  2:00  p  m.  of  the  day  preceding  the 
commencement  of  such  ser\'ice,  will  be 
"made  on  the  OASIS"  if  it  is  made 
directly  on  the  OASIS,  or,  if  it  is  made 
by  facsimile  or  telephone  and  promptly 
(within  one  hour)  posted  on  the  OASIS 
by  the  Transmission  Provider.  In  all 
other  circumstances,  requests  for 
transmission  service  must  be  made 
exclusively  on  the  OASIS. 

The  Commission  orders:  The  request 
of  the  How  Working  Group  for  a 
clarification  of  the  OASIS  Final  Rule  is 
hereby  grantpd,  as  disrus.sed  in  the  body 
of  this  order. 

Bv  the  Commission. 
Lois  D.  Cashell. 

Secretary 

|FR  Doc.  97-140  Filed  1-3-97:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  529 

Certain  Other  Dosage  Form  New 
Animal  Drugs;  Gentamicin  Sulfate 
Intrauterine  Solution 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Pharmaceutical,  Inc.  The 
ANADA  provides  for  the  use  of  a 
generic  gentamicin  sulfate  intrauterine 
solution  for  control  of  bacterial 
infections  of  the  uterus  in  horses 
(metritis)  and  as  an  aid  in  improving 
conception  in  mares  with  uterine 
infections  caused  by  bacteria  sensitive 
to  gentamicin. 

EFFECTIVE  DATE:  January  6,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockvilie.  MD  20855,  301-594-1617. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Pharmaceutical,  Inc.,  4621  Easton  Rd.. 
P.O.  Box  6457,  Fairleigh  Station,  St. 
Joseph.  MO  64506-0457,  is  the  sponsor 
of  ANADA  200-137,  which  provides  for 
the  use  of  a  generic  gentamicin  sulfate 
intrauterine  solution  (100  milligrams/ 
milliliter  (mg/mL))  for  control  of 
bacterial  infections  of  the  uterus  in 


horses  (metritis)  and  as  an  aid  in 
improving  conception  in  mares  with 
uterine  infections  caused  by  bacteria 
sensitive  to  gentamicin. 

-Approval  of  ANADA  200-137  for 
Phoenix  Pharmaceutical's  gentamicin 
sulfate  intrauterine  solution  (100  mg/mL 
gentamicin)  is  as  a  generic  copy  of 
Schering's  Gentocin.x,  Solution  (100  mg/ 
mL  gentamicin)  in  NADA  046-724.  The 
ANADA  is  approved  as  of  November  13, 
1996,  and  the  regulations  are  amended 
in  21  CFR  529.1044a  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2){ii),  a  summan,-  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23.  Rockvilie.  MD  20857,  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.24(dj(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  529  is  amended  to  read  as 
follows: 

PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  Sec  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  .^ct  (21  U-SC.  360b). 

§529. 1044a    [Amended] 

2.  Section  529.1044a  Gentamicin 
sulfate  intrauterine  solution  is  amended 
in  paragraph  (b)  bv  removing  "000061, 
000856,  000864, 054273. and  057561" 
and  adding  in  its  place  "000061, 
000856,  000864,  054273,  057319,  and 
057561". 

Dated  December  23.  1996 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
|FR  Dor,  97-185  Filed  1-3-97;  8  45  am) 

BILLING  CODE  4160-01-F 


21  CFR  Part  579 

[OocketNo.  92F-0317] 

Food  Additives;  Irradiation  in  the 
Production,  Processing,  and  Handling 
of  Animal  Feed  and  Pet  Food;  Ionizing 
Radiation  for  Treatment  of  Poultry 
Feed  or  Poultry  Feed  Ingredients 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Fmal  rule;  response  to 

objections  and  denial  of  requests  for  a 

hearing. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  responding  to 
objections  and  is  denying  the  requests 
for  a  hearing  on  the  final  rule  that 
amended  the  food  additive  regulations 
(animal  use)  to  provide  for  the  safe  use 
of  gamma  radiation  from  cohait-60  for 
rendering  complete  poultr>'  feeds  or 
poultry  feed  ingredients  salm.onella 
negative.  Four  parties  filed  objections  to 
the  final  rule  and  submitted  requests  for 
a  hearing  requesting  approval  of 
additional  energy  sources  for  this  use. 
After  reviewing  their  submissions.  FD.^ 
has  concluded  that  the  objections  do  not 
raise  issues  of  material  fact  concerning 
the  approval  that  justify  granting  a 
hearing.  Therefore,  FDA  is  denying  the 
requests  for  a  hearing 
DATES:  The  final  rule  published  in  the 
Federal  Register  of  September  28.  1995, 
at  60  FR  50098  is  effective 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Graber.  Center  for  Vetennarv 
Medicine  (HFV-220).  Food  and  Drug 
Administration,  7500  Standish  PI  . 
Rockvilie.  MD  20855.  301-594-1724 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  notice  published  m  the  Federal 
Register  of  August  20,  1992  (57  FR 
37825).  FDA  announced  that  a  food 
additive  petition  (animal  use)  (F.\P 
2216)  had  been  filed  by  Nordion 
International,  Inc.  447  March  Rd  ,  P  0, 
Box  13500,  Kanata.  ON,  Canada  K2K 
1X8.  The  petition  proposed  that  the  feed 
irradiation  regulations  be  amended  to 
provide  for  the  safe  use  of  gamma 
radiation  from  cobalt-60,  not  to  exceed 
25  kiloGrays  (kCy)  (2,5  Mrad),  to  control 
salmonella  in  complete  poultn.' 
(chickens,  turkeys,  ducks,  geese,  cornish 
hens,  pheasant,  quail,  and  fowl)  feeds  or 
feed  ingredients.  The  notice  of  filing  of 
FAP  2216  provided  for  a  60-day 
comment  period.  No  comments  were 
received 

In  a  final  rule  published  in  the 
Federal  Register  of  September  28,  1995 
(60  FR  5C098),  FDA  amended  the 
animal  feed  and  pet  food  irradiation 
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regulations  to  provide  for  the  use  of  2 
to  25  kGy  of  gamma  radiation  from 
sealed  units  of  cobalt-60  to  render 
complete  poultry  feeds  or  poultry  feed 
ingredients  salmonella  negative.  The 
rule  added  new  §  579.40  (21  CFR 
579.40)  to  reflect  the  new  feed  additive 
use. 

II.  Objections  and  Requests  for  a 
Hearing 

AECL  Technologies.  Inc..  AECL 
Accelerators,  20  Little  Lane,  Hauppage, 
NY  11788;  E-BEAM  Services,  Inc.,  32 
Melrich  Rd.,  Cranbury,  NI  08512; 
Department  of  Animal  Sciences.  Texas 
A&M  University.  College  Station.  TX 
77843-2471;  arid  Secretariat  of  the 
International  Consultative  Group  on 
Food  Irradiation:  each  filed  objections  to 
the  final  rule  citing  failure  of  that  rule 
to  provide  for  additional  energy  sources 
including  gamma  rays  from  cesium-137. 
machine  generated  electrons  not  to 
exceed  10  million  electron  volts,  and 
machme  generated  x-rays  not  to  exceed 
5  million  electron  volts,  in  addition  to 
the  use  of  gamma  radiation  from  cobalt- 
60.  The  petition  supported  u.se  of  cobalt- 
60  energy  sources.  Information  filed  in 
the  objections  did  not  object  to  the 
conditions  of  approval  of  the  petition, 
but  the  information  filed  in  the 
objections  supported  additional  energy 
sources  not  previously  considered.  Such 
information  should  be  the  subject  of  a 
separate  food  additive  petition  filed  in 
accordance  with  21  CFR  571.1  to 
support  amending  the  regulations  to 
provide  for  the  use  of  these  additional 
energy  sources. 

III.  Standards  for  Granting  a  Hearing 

Section  409(b)(5)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  348(b)(5))  provides  for 
publication  of  a  notice,  in  general  terms. 
of  fifing  of  a  food  additive  petition.  That 
notice  contains  provisions  for  a  60-day 
comment  period.  Section  409(0(1)  of  the 
act  provides  for  a  30-day  comment 
period  after  pubfication  of  an  order 
(final  rule)  relating  to  approval  of  a  food 
additive  petition  to  permit  any  person 
adversely  affected  by  such  an  order  to 
file  objections,  specifying  with 
particularity  the  provisions  of  the  order 
"deemed  objectionable,  stating 
reasonable  grounds  therefor,"  and 
requesting  a  public  a  hearing  upon  such 
objections. 

Specific  criteria  for  determining 
whether  a  request  for  a  hearing  is 
justified  are  set  forth  in  ^  12, 24(b)  (21 
CFR  12.24(b)).  A  hearing  will  be  granted 
if  the  material  submitted  shows  that: 

(1)  There  is  a  genuine  and  substantial  issue 
of  fact  for  resolution  at  a  hearing.  A  hearing 
will  not  be  granted  on  issues  of  policy  or  law 


(2)  The  factual  issue  can  be  resolved  by- 
available  and  specifically  identified  reliable 
evidence.  A  hearing  will  not  be  granted  on 
the  basis  of  mere  allegations  or  denials  or 
general  descriptions  of  positions  and 
contentions. 

(3)  The  data  and  information  submitted,  if 
established  at  a  hearing,  would  be  adequate 
to  justify  resolution  of  the  factual  issue  in  the 
way  sought  by  the  person.  A  hearing  will  be 
denied  if  the  Commissioner  concludes  that 
the  data  and  information  submitted  are 
insufficient  to  justify  the  factual 
determination  urged,  even  if  accurate. 

(4)  Resolution  of  the  factual  is.sue  in  the 
way  sought  by  the  person  is  adequate  to 
justify  the  action  requested.  A  hearing  will 
not  be  granted  on  factual  issues  that  are  not 
determinative  with  respect  to.  the  action 
requested,  e.g.,  if  the  Commissioner 
concludes  that  the  action  would  be  the  same 
even  if  the  factual  issue  were  resolved  in  the 
way  sought  *   *   *. 

(5)  The  action  requested  is  not  inconsistent 
with  any  provision  in  the  act  or  any 
regulation  in  this  chapter  particularizing 
statutory  standards.  The  proper  procedure  in 
those  circumstances  is  for  the  person 
requesting  the  hearing  to  petition  for  an 
amendment  or  waiver  of  the  regulation 
involved. 

(6)  The  requirements  in  other  applicable 
regulations,  e.g..  §§10.20,  12.21.  12.22. 

-T 14  200,  314.300,  514.200.  and  601.7(a).  and 
in  the  notice  promulgating  the  final 
regulation  or  the  notice  of  opportunity  for 
hearing  are  met. 

FDA  may  deny  a  request  for  a  hearing 
if  the  objections  to  the  regulation  do  not 
raise  genuine  and  substantial  issues  of 
fact  that  can  be  resolved  at  a  hearing 
{Community  Nutrition  Institute  v. 
Young,  773  F.2d  1356.  1364  (D.C.  Cir. 
1985).  cert,  denied,  475  U.S.  1123 
(1986)). 

A  party  seeking  a  hearing  is  required 
to  meet  a  "threshold  burden  of 
tendering  evidence  suggesting  the  need 
for  a  hearing"  {Castle  v.  Pacific  Legal 
Foundation.  445  U.S.  198.  214-215 
(1980)  reh.  den..  445  U.S.  947  (1980), 
citing  Weinberger  V.  Hynson.  Westcott  &■ 
Dunning,  Inc.,  412  U.S.  609.  620-621 
(1973)).  An  allegation  that  a  hearing  is 
necessary  to  "sharpen  the  issues"  or  to 
"fully  develop  the  facts"  does  not  meet 
this  test  {Georgia  Pacific  Corp.  v.  U.S. 
E.P.A..  671  F.2d  1235^  1241  (9th  Cir. 
1982)).  If  a  request  for  a  hearing  fails  to 
identify  any  factual  evidence  that  would 
be  the  subject  of  a  hearing,  then  there  is 
no  basis  for  holding  a  hearing.  In 
judicial  proceedings,  a  court  is 
authorized  to  issue  summary  judgment 
without  an  evidentiary  hearing 
whenever  it  finds  that  there  are  no 
genuine  issues  of  material  fact  in 
dispute,  and  a  party  is  entitled  to 
judgment  as  a  matter  of  law  (See  Rule 
56,  Federal  Rules  of  Civil  Procedure.) 
The  same  principle  applies  in 
administrative  proceedings. 


A  hearing  request  must  not  only 
contain  evidence,  but  that  evidence 
should  raise  a  material  issue  of  fact 
upon  which  a  meaningful  hearing  might 
be  held  {Pineapple  Growers  Association 
V.  FDA,  673  F.2d  1083,  1085  (9th  Cir. 
1982)).  Where  the  issues  raised  in  the 
objection  are.  even  if  true,  legally 
insufficient  to  alter  the  decision,  the 
agency  need  not  grant  a  hearing 
{Dyestuffs  and  Chemicals,  Inc.  v. 
Flemming,  271  F.2d  281  (8th  Cir.  1959) 
cert,  denied,  362  U.S.  911  (I960)).  FDA 
need  not  grant  a  hearing  in  each  case 
where  an  objector  submits  additional 
information  or  posits  a  novel 
interpretation  of  existing  information. 
(See  United  States  v.  Consolidated 
Mines  &■  Smelting  Co.,  455  F.2d  432  (9th 
Cir.  1971).)  In  other  words,  a  hearing  is 
justified  only  if  the  objections  are  made 
in  good  faith  and  if  they  "draw  in 
question  in  a  material  way  the 
underpinnings  of  the  regulation  at 
issue"  {Pactra  Industries  v.  CPSC.  555 
F.2d  677  (9th  Cir.  1977)).  Finally,  courts 
have  uniformly  recognized  that  a 
hearing  need  not  be  held  to  resolve 
questions  of  law  or  poUcy.  (See  Citizens 
for  Allegan  County,  Inc.  v.  FPC,  414 
F.2d  1125  (D.C.  Cir.  1969):  Sun  Oil  Co. 
V.  FPC,  256  F.2d  233,  240  (5th  Cir.),  cert, 
denied,  358  U.S.  872  (1958).) 

In  sum,  a  hearing  request  should 
present  sufficient  credible  evidence  to 
raise  a  material  issue  of  fact,  and  that 
evidence  must  be  adequate  to  resolve 
the  issue  as  requested  and  to  justify  the 
action  requested. 

IV.  Analysis  of  Objections  and 
Response  to  Requests  for  a  Hearing 

FDA  is  denying  the  parties'  request 
for  a  hearing  on  their  objections  for  two 
reasons.  First,  under  §  12.24(b)(5).  FDA 
will  not  grant  a  hearing  if  the  action 
requested  is  inconsistent  with  any 
provision  in  the  act  or  any  FDA 
regulation.  The  parties'  requested  action 
is  inconsistent  with  the  act  and  FDA's 
regulations,  because  the  parties  have 
raised  an  issue  regarding  additional 
energy  sources  for  this  food  additive  use 
that  was  not  previously  presented  in  the 
petition  and  have  requested  a  hearing 
on  the  issue.  Under  the  act  and  FDA's 
regulations,  the  scope  of  a  proceeding 
for  approval  of  a  food  additive  use  is 
limited  to  the  terms  and  conditions  of 
use  set  forth  in  the  petition. 

Under  section  409(c)  of  the  act,  an 
action  on  a  petition  to  establish  a  food 
additive  use  is  based  on  the  petition  and 
other  available  information.  The 
petition  that  led  to  the  issuance  of 
§  579.40  provided  for  use  of  gamma 
radiation  from  a  cobalt-60  energy  source 
for  rendering  complete  poultry  feeds  or 
poultry  feed  ingredients  salmonella 
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negative.  FDA  granted  this  petition,  and 
in  the  preamble  of  the  final  rule  (60  FR 
50098),  the  agency  specifically 
addressed  each  of  the  issues  raised  in 
evaluating  the  petition.  The  parties, 
however,  have  objected  to  the  failure  of 
the  final  rule  to  provide  for  additional 
energy  sources,  including  gamma  rays 
from  cesium-137,  machine  generated 
electrons  not  exceeding  10  million 
electron  volts,  and  machine  generated  x- 
rays  not  exceeding  5  million  electron 
volts. 

Under  section  409(f)(1)  of  the  act,  any 
person  adversely  affected  by  a  final  rule 
may  file  objections  thereto,  specifying 
with  particularity  the  provisions  of  the 
final  rule  deemed  objectionable,  stating 
reasonable  grounds  therefor,  and 
requesting  a  public  hearing  upon  such 
objections.  However,  there  is  nothing  in 
the  act  or  in  FDA's  regulations  that 
suggests  or  implies  that,  or  that 
authorizes,  interested  persons  to  use  the 
opportunity  to  object  as  an  opportunity 
to  expand  the  authorized  use  of  a  food 
additive  beyond  that  use  sought  in  the 
petition.  On  the  contrary,  21  CFR  571.6 
requires  that  if,  after  a  petition  has  been 
filed,  the  petitioner  submits  added 
information  which  constitutes  a 
substantive  amendment,  the  petition 
will  be  given  a  new  filing  date;  and  the 
review  process  will  begin  anew. 

Thus,  under  the  act  and  FDA's 
regulations,  the  scope  of  a  proceeding 
for  approval  of  a  food  additive  use  is 
limited  to  the  terms  and  conditions  of 
use  set  out  in  the  petition.  To  the  extent 
that  a  person  who  is  not  the  petitioner 
seeks  to  extend  the  petitioned-for  terms 
and  conditions  of  use,  the  person  must 
do  so  by  a  separate  petition,  not  by 
objection  to  the  final  rule.  To  attempt  to 
do  so  bv  objection  to  the  final  rule,  or 
by  comment  on  the  notice  of  filing,  is 
to  attempt  to  act  in  a  manner  that  is 
inconsistent  with  the  act  and  FDA's 
regulations.  The  proper  procedure,  as 
stated  in  §  12.24(b)(5),  is  for  the 
objecting  parties  to  petition  for 
amendment  of  §  579.40,  Thus,  the 
objecting  parties  have  failed  to  justify  a 
hearing  on  the  requested  action. 

Second,  under  its  regulations.  FDA 
will  not  grant  a  hearing  on  the  basis  of 
mere  allegations  (§  12.24(b)(2)). 
Consistent  with  this  regulation,  the 
relevant  case  law  provides  that  where  a 
party  requesting  a  hearing  only  offers 
allegations  without  an  adequate  proffer 
to  support  them,  the  agency  may 
properlv  disregard  those  allegations 
(General  Motors  Corp.  v.  FERC.  656  F.2d 
791,  798  n.20  (D.C.  Cir.  1981)).  The 
objecting  parties  have  failed  to  submit 
any  evidence  showing  that  failure  to 
approve  the  use  of  additional  energy 
sources  will  compromise  the  approved 


use  of  radiation  emitted  from  cobalt-60. 
Thus,  because  the  parties  have  failed  to 
offer  any  support  for  their  allegation. 
FDA  concludes  that  this  objection  does 
not  justif)'  a  hearing. 

V.  Summary  and  Conclusion 

The  agency  is  denying  the  objections 
and  the  requests  for  a  hearing  on  the 
basis  that  the  request  is  beyond  the 
scope  of  the  petitioned  action  and  is 
appropriately  resolved  through  the 
submission  of  a  separate  petition 
(§  12.24(b)(5))  and  the  requested  action 
could  not  be  approved  on  the  basis  of 
a  hearing,  i.e.,  not  to  be  granted  based 
on  allegations  or  general  descriptions  of 
positions  and  contentions 
(§  12.24(b)(2)). 

The  filing  of  the  objections  and 
requests  for  a  hearing  does  not  affect  the 
provisions  of  §  579.40  to  which  the 
objections  were  made. 

In  the  absence  of  any  oth^  objections 
and  requests  for  shearing,  the  agency 
further  concludes  that  this  document 
constitutes  final  action  on  the  objections 
and  requests  for  a  hearing  received  in 
response  to  the  regulation  as  prescribed 
in  section  409(f)(1)  of  the  act  (21  U.S.C. 
348). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  409  (21 
U.S.C.  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.61),  notice  is  given 
that  the  objections  and  the  requests  for 
a  hearing  filed  in  response  to  the  final 
rule  §  579.40  that  was  published  in  the 
Federal  Register  on  September  28.  1995 
(60  FR  50098),  do  not  form  a  basis  for 
further  amendment  of  this  final  rt^e. 

Dated;  December  30.  1996 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  97-137  Filed  1-3-97;  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  2478] 

22  CFR  Part  42 

Bureau  of  Consular  Affairs;  Visas: 
Documentation  of  Immigrants  under 
the  Immigration  and  Nationality  Act,  as 
Amended 

AGENCY:  Bureau  of  Consular  .affairs. 

DOS. 

ACTION:  Final  rule. 


SUMMARY:  The  Violence  Against  Women 
.^ct  of  1994  (Title  I\'  of  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994,  Pub.  L.  103-322.  108  Stat. 
1902.  1953-1955).  amended  section  204 


of  the  Immigration  and  Nationality  Act 
(INA)  to  allow  certain  spouses  and 
children  of  citizens  or  lawful  permanent 
resident  aliens  to  self-petition  for 
immediate  relative  and  preference 
classifications  This  rule  adds 
classification  symbols  for  this  category 
of  immigrants. 

EFFECTIVE  DATE:  This  rule  takes  effect  on 
lanuary  6.  1997. 

ADDRESSES:  Chief,  Legislation  and 
Regulation  Division,  Visa  Office, 
Washington,  DC.  20522-1013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  K.  Fischel,  Chief,  Legislation 
and  Regulations  Division.  202-663- 
1204. 

SUPPLEMENTARY  INFORMATION:  Section 
40701  of  the  Violence  Against  Women 
.\c\  of  1994  accords  aliens  who  have 
been  battered  and/or  abused  by  a  U.S. 
citizen  or  alien  resident  spouse  or 
parent,  and  who  have  resided  in  the 
L'nited  States  with  that  spouse  or 
parent,  the  right  to  self-petition  for 
immediate  relative  or  family  preference 
status.  Creation  of  nevt  immigrant  visa 
categories. 

This  rule  amends  part  42,  title  22  of 
the  Code  of  Federal  Regulations  b\ 
adding  the  new  visa  symbols  for  these 
immigrant  categories:  IBl  through  IB3, 
Bll  and  B12.  B21  through  B25.  BXl 
through  BX3.  and  831  through  B33  to 
the  list  of  immigrant  visa  symbols  at 
§  42.11.  Other  minor  editorial  changes 
have  been  made  throughout. 

Final  Rule 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  This  rule  imposes  no  reporting 
or  record-keeping  action  on  the  public 
subject  to  the  Paperwork  Reduction  Act. 
44  use.  Chanter  35.  No  Federalism 
assessment  is  required  under  E.O 
12612.  This  rule  has  been  reviewed  as 
required  by  E.O  12988  This  rule  is 
exempted  from  E.O  12866  but  has  been 
reviewed  to  ensure  consistency 
therewith.  This  rule  is  being 
promulgated  as  a  final  rule  pursuant  to 
the    good  cause'  provision  of  5  U.S.C. 
sec.  553(b);  notice  and  comment  are  not 
necessary  in  light  of  the  fact  that  this 
rule  merelv  establishes  visa  symbols 
and  makes  no  substantive  rule  changes. 

List  of  Subjects  in  22  CFR  Part  42 

Classification  of  immigrants, 
Classification  symbols.  Visas 

Accordingly,  part  42  to  title  22  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  indicated  below: 
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PART  42— {AMENDED] 

1.  The  authority  citation  for  Part  4. 
continues  to  read  as  follows: 

Authority:  8  L'.S.C.  1104. 


§42.11  [Amended] 

2.  In  .section  42  11  the  introductory 
text  and  the  first  seven  sec:tions  of  the 
table  are  revised  to  read  as  follows: 


Immigrants 


§  42.1 1    Classification  Synibols. 

A  visa  issued  to  an  immigrant  alien 
within  one  of  the  classes  described 
below  shall  bear  an  appropriate  visa 
symbol  to  show  the  classification  of  the 
alien. 


Symbol 


Class 


Section  of  law 


Immediate  Relatives 


IR1  ,  Spouse  of  us  Citizen 

IR2 Child  of  U  S  Citizen    1"."!!1'.."Z!!!!!!!!!! 

iR3 Orphan  Adopted  Abroad  by  U.S.  Citizen ..." 

IF''' Orphan  to  be  Adopted  In  the  United  States  by  U.S.  Citizen" 

IR5 Parent  of  U  S  Citizen  at  Least  2'  Years  of  Age 

CR1   Spouse  of  US   Citizen  (Conditional  Status)  

CR2  Child  of  US  Citizen  (Conditional  Status;  

'W1  Certain  Spouses  of  Deceased  U.S.  Crtizens  . 

IW2  Child  of  IW1  

IB1  Self-petition  Spouse  of  US.  Citizen 


201(b). 

201(b). 

201(b). 

201(b). 

201(b). 

201(b)  &216(a)(1] 

201(b)  &  216. 

201(b), 

201(b). 


IB2  Self-petition  child  of  U.S.  C.tizen  i  onl  ?      ^ 


IB3  Child  of  IBi 

V15  Parent  of  U  S 


Citizen  Who  Acquired  Permanent  Residenr  Status  Under  the  Virgin  Islands  Non- 
immigrant Alien  Adjustment  Act. 


204(a)(i)(A)(iv). 

204(a)(i)(A)(iii). 

201(b)  &  sec.  2  of  the  Vir- 
gin Islands,  Non- 
immigrant Alien,  Adjust- 
ment Act,  (P.L.  97-271). 


Vietnam  Ameraslan  Immigrants 


AMI 
AM2 


Vietnam  Amerasian  Pnncipal  '  co>,,kwiua 

Spouse  or  Child  of  AMI   .,     ,  ^^  ^        ^J       ^ 

584(b)(1)(B),  and 

584(b)(1)(C)  of  the  Foreign 

Operations,  Export  Fi- 


^"^2 Natural  Mother  of  Unmamed  AM1  (and  Spouse  or  Child  o'"  Such  "Mother),  or  Person  Who  has  Acted 

in  Effect  as  the  Mother.  Father,  or  Next-of-Kin  of  Unmarned  AMI  (and  Spouse  or  Child  of  Such 
Person). 


nancing,  and  Related 
Programs  Appropriations 
Act,  1988  (As  Contained 
in  sec.  101(e)  of  P.L 
100-202)  as  amended). 


Special  Immigrants 


SB1   I  Returning  Resident ... 

SCl       .      ,      Person  Who  tost  U  S 
SC2    


;:::; •■■■•■^-^■^■.^ 101(a)(27)(A). 

Citizenship  by  Marnage  ini(aU97VR    s.  ioai^x 

Person  Who  Lost  U.S.  Citizenship  by  Serving  in  Foreign  Armed  Forces  .;.."""":."""":;::::::;::::;::::;:::::::  i  ioi(a)(27)(B)  &  327 


-r 


Pamily-Sponsored  Preferences 
Family  1st  Preference 


'^1 '  I  Unmarr.eo  Son  or  Daughter  of  U.S.  Citizen  ....  '  r,nr,, 

Ci'  <iU»3( 


F12  '  Child  of 

B11  


B12 


Self-petition  Unnn,arr!ed  Son  or  Daughter  of  U.S.  Citizen 


Child  of  811 


a)(i). 
203(d). 
204(a)(1)(A)(iv)  & 

203(a)(1). 
203(d). 


Family  2nd  Preference  (Subject  to  Country  Limitations) 


F21 
F22 
F23 
F24 
F25 
C21 
C22 
C23 
C24 
C25 
B21 
822 
B23 
B24 


Spouse  of  Alien  Resident om/o^/ouA^ 

Child  o<  Ahen  Resident on^  f  o   a  ' 

Child  of  F2'  -  ^^o  ,  203(a)(2)(A). 


or 


aughter  of  Alien  Resident 


''  203(d) 

I  203(a)(2)(B). 

I  203(d) 

0,  Alien  Resident  icci;^^^^':::::::::::::::::::::::::::::::: '  li^SS.]  I T 

of  C21  or  C22  (Conditional)  !  o"o'   '*  '*    ' 


Unmarried  Son  or 

Child  of  F24 

Spouse  of  Alien  Resident 

Child 

Child 


6, 


.,       „     ._,        ^  203(d)  &  216. 

-*lien  Resident  (Conditional)  203(a)(2)(B) 


Unmarned  Son  or  Daughter  of  .„.,,  .,.o.w^m.  y^^uu,^,,  ,  poVau^uR)  A  9ifi 

Child  of  F24  .Corx3it,onai:)  203  d   &  ?1fi 

Seif-petition  Spouse  of  Lawful  Permanent  Resident  •  on<iL  /iurw„\ 

Self-petition  Child  of  Lawful  Permanent  Resident  ' '  ^^^  f'> ' ""'""■ 

Child  cf  82'  or  B22  I  ^w(<: 

Self-petition  Unmarned  Son 


(a)(1)(B)(iii). 
or  Daughter  of  Lawful  Permanent  Resident  ....!!!!„!!!!^.I"!!!!I."".."^""".".  .  203(d) 
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Immigrants 


Symbol 


Class 


Section  ot  law 


B25 

FX1 
FX2 
FX3 

CXI 
CX2 
CX3 

BX1 
BX2 
8X3 

F31 
F32 
F33 
C31 
C32 
C33 
831 

33? 

B33 


Child  of  824 .  203idi 


Family  2nd  Preference  (Exempt  from  Country  Limitations) 


Spouse  of  Alien  Resident 
Child  of  Alien  Resident  .... 
Child  of  FX1  and  FX2  


Spouse  of  Alien  Resident  (Conditional) 
Child  of  Alien  Resident  (Conditional)  .... 
Child  of  CXI  &  CX2  (Conditional:  


Self-petition  Spouse  ot  Lawful  Permanent  Resident 
Self-petition  Child  of  Lawful  Permanent  Resident  .... 
Child  of  BX:  or  BX2  


202(a)(4)(A)  &  203(a)(2){A). 
202(a)4hAi  &  203(a)(2)(A) 

202(a)(4)(Al  &  203(di 

203(a)(2)(A:. 
202(a)(4)(Aj  &  2-5. 
202ta)(4)(A)  &  2-6. 
202(a)(4)(A)  &  203(d)  & 

216 
204(a)(iHB)(n). 
204(a)(i)(B)(iii). 
203(d). 


Family  3rd  Preference 


Marned  Son  or  Daughter  of  U.S.  Citizen , 

Spouse  of  F31  

Child  of  F31  

Married  Son  or  Daughter  of  U.S.  Citizen  (Conditional) 

Spouse  of  C31  (Conditional)  

Child  of  C3'  (Conditional)  

Self-petition  Married  Son  or  Daughter  of  US   Citizen  . 


Spouse  of  831 
Child  of  831  ,.  . 


1  203(a)(3). 

203(d. 

302(d) 
I  216(a)(1) 

203(di  &  216. 

203(d)  &  216. 

204(air  i(A):;\ 
I      203(a)(3). 
I  203(d) 
i  203(d). 


Dated:  November  21,  1996. 
Mary  A.  Ryan. 

Assistoni  Sc(  rptar,-  for  Consular  Affairs. 
IFR  Doc.  97-135  Filed  1-3-97;  8:45  ami 

BILLING  CODE  471(M»-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8709] 

RIN  1545-AU44 

Inflation-Indexed  Debt  Instrximents 

AGENCY:  Interna!  Revenue  Service  (IRS), 

Treasury 

ACTION:  Temporar\  and  final 

regulations. 

SUMMARY:  Thi.s  document, contains 
temporary  regulations  relating  to  the 
federal  income  tax  treatment  of 
inflation-indexed  debt  instruments, 
including  Treasury  Inflation-Indexed 
Securities  The  text  of  the  temporary 
regulations  also  ser\'es  as  the  text  of  the 
proposed  regulations  set  forth  m  the 
notice  of  proposed  rulemaking  on  this 
sub)ect  m  the  Proposed  Rules  section  ot 
this  issue  of  the  Federal  Register  This 
document  also  contains  amendments  to 


final  regulations  to  reflect  the  addition 
of  the  temporary  regulations  The 
regulations  m  this  document  provide 
needed  guidance  to  holders  and  issuers 
of  inflation-indexed  debt  instruments. 

EFFECTIVE  DATE:  The  regulations  a.'-e 
effective  lanuary  6.  1997 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrev  W,  Maddrey.  1202)  622-3940.  or 
William  E.  Blanchard.  (202)  622-3950 
(not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  the  Treasui^' 
published  final  rules  describing  the 
terms  and  conditions  of  new  debt 
instruments  that  it  plans  to  issue.  The 
payments  on  these  debt  instruments 
(Treasur\'  Inflation-Indexed  Securities! 
will  be  indexed  for  inflation  and 
deflation 

On  lune  14.  1996.  the  IRS  published 
final  regulations  in  the  Federal  Register 
relating  to  certain  debt  instruments  that 
provide  for  contingent  payments  (61  FR 
30133).  The  preamble  to  the  final 
regulations  indicates  that  the 
noncontingent  bond  method  Oescribeu 
in  §  1.1275-4(b)  might  be  inappropriate 
for  the  Treasurv  Inflation-Indexed 
Securities.  On  October  l.S,  1996.  the  iRS 
published  Notice  96-51  11996-42  I.R  K 
61.  which  announced  the  IRS's  intentioii 


to  issue  temporary  and  proposed 
regulations  that  would  provide  guidance 
on  the  federal  income  tax  treatment  of 
the  Treasury  Inilation-Indexed 
Securities  and  other  debt  instruments 
with  similar  terms.  This  document 
contains  the  temporary  regulations 
desc Tibed  in  .Notic  e  96-51 

Explanation  of  Provisions 

A  In  Genern! 

The  temporary  regulations  provide 
rules  for  the  treatment  of  certain  debt 
instruments  thdt  are  indexed  for 
inflation  and  deflation,  including 
Treasury  Inflation-Indexed  Securities. 
The  tem.porary  regulations  generally 
require  holders  and  issuers  of  inflation- 
indexed  debt  instruments  to  account  for 
interest  and  original  issue  discount 
iOID)  using  constant  yield  principles.  In 
addition,  the  temnorarv  regulations 
genera!l\'  requirt  :io]ders  and  issuers  of 
mflation-indexeo  debt  instru.ments  to 
account  for  inflation  and  deflation  by 
making  current  adjustments  to  their  OID 
accruals. 

B  ApplJrnhilitv 

The  temporars  regulation.-,  apply  to 
inflation-mdexec  debt  mstruments.  In 
i^eneral,  an  inflation-indexed  det't 
instrument  is  a  debt  instrument  that  (1) 
Is  issued  for  cash.  (2)  is  indexed  for 
in'lation  and  deflation  (as  descrih»ed 
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below),  and  (3)  is  not  otherwise  a 
contingent  payment  debt  instrument. 
The  temporary  regulations  do  not  apply- 
however,  to  certain  debt  instruments, 
such  as  debt  instruments  issued  by 
qualified  state  tuition  programs. 

C.  Indexing  Methodology 

A  debt  instrument  is  considered 
indexed  for  inflation  and  deflation  if  the 
payments  on  the  instrument  are  uidexed 
by  reference  to  the  change  in  value  of 
a  general  price  or  wage  index  over  the 
term  of  the  instrument.  Specificallv,  the 
amount  of  each  payment  on  an 
inflation-indexed  debt  instrument  must 
equal  the  product  of  (1)  The  amount  of 
the  payment  that  would  be  payable  on 
the  instrument  (determined  as  if  there 
were  no  inflation  or  deflation  over  the 
term  of  the  instalment)  and  (2)  the  ratio 
of  the  value  of  the  reference  index  for 
the  payment  date  to  the  value  of  the 
reference  index  for  the  issue  date. 

The  reference  index  for  a  debt  , 
instrument  is  the  mechanism  for 
measuring  inflation  and  deflation  over 
the  term  of  the  instrument  This 
mechanism  associates  the  value  of  a 
single  qualified  inflation  index  for  a 
particular  month  with  a  specified  day  of 
a  succeeding  month.  For  example, 
under  the  terms  of  the  Treasury 
Inflation-Indexed  Securities,  the 
reference  index  for  the  first  day  of  a 
month  is  the  value  of  a  qualified 
inflation  index  for  the  third  preceding 
month.  The  reference  index  must  be 
reset  once  a  month  to  the  current  value 
of  a  qualified  inflation  index.  Between 
reset  dates,  the  value  of  the  reference 
index  is  determined  through  straight- 
line  interpolation 

A  qualified  inflation  index  is  a 
general  price  or  wage  index  that  is 
updated  and  published  at  least  monthly 
by  an  agency  of  the  L'nited  States 
Government.  A  general  price  or  wage 
index  is  an  index  that  measures  price  or 
wage  changes  in  the  economy  as  a 
whole.  .\n  index  is  not  general  if  it  only 
measures  price  or  wage  changes  in  a 
particular  segment  of  the  e<:onomy  For 
example,  the  non-seasonally  adjusted 
U.S.  City  Average  All  Items  Consumer 
Price  Index  for  All  Urban  Consumers 
(CPI-U).  which  is  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor,  is  a  qualified 
inflation  index  because  it  measures 
general  pric  e  changes  in  the  economy. 
By  (  ontrast,  the  gasoline  price 
component  of  the  CPI-U  is  not  a 
qualified  inflation  index  because  it  only 
measures  price  changes  in  a  particular 
segment  of  the  economy. 


D.  Coupon  Bond  Method 

Ttie  temporary  regulations  provide  a 
simplified  method  of  accounting  for 
qualified  stated  interest  and  inflation 
adjustments  on  certain  inflation- 
indexed  debt  instruments  (the  coupon 
bond  method).  To  qualify  for  the 
coupon  bond  method,  an  inflation- 
indexed  debt  instrument  must  satisfy 
two  conditions.  First,  there  must  be  no 
more  than  a  de  minimis  difference 
between  the  debt  instrument's  issue 
price  and  its  principal  amount  for  the 
issue  date.  Second,  all  stated  interest  on 
the  debt  instrument  must  be  qualified 
stated  interest.  Because  Treasury' 
Inflation-Indexed  Securities  that  are  not 
stripped  into  principal  and  interest 
components  satisfy  both  of  these 
conditions,  the  coupon  bond  method 
applies  to  these  securities. 

If  an  inflation-indexed  debt 
instrument  qualifies  for  the  coupon 
bond  method,  the  stated  interest  payable 
on  the  debt  instrujnent  is  taken  into 
account  under  the  taxpayer's  regular 
method  of  accounting.  Any  increase  in 
the  inflation-adjusted  principal  amount 
is  treated  as  OID  for  the  period  in  which 
the  increase  occurs.  Any  decrease  in  the 
inflation-adjusted  principal  amount  is 
taken  into  account  under  the  rules  for 
deflation  adjustments  described  below. 

For  example,  if  a  taxpayer  holds  a 
Treasury  Inflation-Indexed  Security  for 
an  entire  calendar  year  and  the  taxpayer 
uses  the  cash  receipts  and 
disbursements  method  of  accounting 
(cash  method),  the  taxpayer  generally 
includes  in  income  the  interest 
payments  received  on  the  security 
during  the  year.  In  addition,  the 
taxpayer  includes  in  income  an  amount 
of  OID  measured  by  subtracting  the 
inflation-adjusted  principal  amount  of 
the  security  at  the  beginning  of  the  year 
from  the  inflation-adjusted  principal 
amount  of  the  security  at  the  end  of  the 
year.  If  the  taxpayer  uses  an  accrual 
method  of  accounting  rather  than  the 
cash  method,  the  taxpayer  includes  in 
income  the  qualified  stated  interest  that 
accrued  on  the  debt  instrument  during 
the  year  and  an  amount  of  OID 
measured  by  subtracting  the  inflation- 
adjusted  principal  amount  of  the 
security  at  the  beginning  of  the  year 
from  the  inflation-adjusted  principal 
amount  of  the  security  at  the  end  of  the 
year. 

E.  Discount  Bond  Method 

If  an  inflation-indexed  debt 
instrument  does  not  qualify  for  the 
coupon  bond  method  (for  example, 
because  it  is  issued  at  a  discount),  the 
instrument  is  subject  to  the  discount 
bond  method.  In  general,  the  discount 


bond  method  requires  holders  and 
issuers  to  make  current  adjustments  to 
their  OID  accruals  to  account  for 
inflation  and  deflation. 

Under  the  discount  bond  method,  a 
taxpayer  determines  the  amount  of  OID 
allocable  to  an  accrual  period  by  using 
steps  similar  to  those  provided  in 
§  1.1272-l(b)(l).  First,  the  ta.xpayer 
determines  the  yield  to  maturity  of  the 
debt  in.strument  as  if  there  were  no 
inflation  or  deflation  over  the  term  of 
the  instrument.  Second,  the  taxpayer 
determines  the  length  of  the  accrual 
periods  to  be  used  to  allocate  OID  over 
the  term  of  the  debt  instrument, 
provided  no  accrual  period  is  longer 
than  one  month.  Third,  the  taxpayer 
determines  the  percentage  change  in  the 
value  of  the  reference  index  during  the 
accrual  period  by  comparing  the  value 
at  the  beginning  of  the  period  to  the 
value  at  the  end  of  the  period.  Fourth, 
the  taxpayer  determines  the  OID 
allocable  to  the  accrual  period  by  using 
a  formula  that  takes  into  account  both 
the  yield  of  the  debt  instrument  and  the 
percentage  change  in  the  value  of  the 
reference  index  during  the  period.  Fifth, 
the  taxpayer  allocates  to  each  day  in  the 
accrual  period  a  ratable  portion  of  the 
OID  for  the  accrual  period  (the  daily 
portions).  If  the  daily  portions  for  an 
accrual  period  are  positive  amounts, 
these  amounts  are  taken  into  account 
under  section  163(e)  by  an  issuer  and 
under  section  1272  by  a  holder.  If  the 
daily  portions  for  an  accrual  period  are 
negative  amounts,  these  amounts  are 
taken  into  account  under  the  rules  for 
deflation  adjustments  described  below. 

Under  Notice  96-51.  the  discount 
bond  method  would  have  allowed 
qualified  stated  interest.  The  tem.porary 
regulations,  however,  provide  that  no 
interest  payments  on  an  inflation- 
indexed  debt  instrument  subject  to  the 
discount  bond  method  are  qualified 
stated  interest.  The  Treasury  and  the 
IRS  believe  that  this  change  simplifies 
the  taxation  of  an  inflation-indexed  debt 
instrument  subject  to  the  discount  bond 
method. 

F.  Deflation  Adjustments 

The  temporary  regulations  treat 
deflation  adjustments  in  a  manner 
consistent- with  the  treatment  of  net 
negative  adjustments  on  contingent 
payment  debt  instruments  under 
§  l'.1275-i(b)(6)(iii).  If  a  holder  has  a 
deflation  adjustment  for  a  taxable  year, 
the  deflation  adjustment  first  reduces 
the  amount  of  interest  otherwise 
includible  in  income  with  respect  to  the 
debt  instrument  for  the  taxable  year.  If 
the  amount  of  the  deflation  adjustment 
exceeds  the  interest  otherwise 
includible  in  income  for  the  taxable 
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year,  the  holder  treats  the  excess  as  an 
ordinary  loss  in  the  taxable  year. 
However,  the  amount  treated  as  an 
ordinary  loss  is  limited  to  the  amount 
by  which  the  holder's  total  interest 
inclusions  on  the  debt  instrument  in 
prior  taxable  years  exceed  the  total 
amount  treated  by  the  holder  as  an 
ordinary  loss  on  the  debt  instrument  in 
prior  taxable  years.  If  the  deflation 
adjustment  exceeds  the  interest 
otherwise  includible  in  income  by  the 
holder  with  respect  to  the  debt 
instrument  for  the  taxable  year  and  the 
amount  treated  as  an  ordinary  loss  for 
the  taxable  year,  the  excess  is  carried 
forward  to  offset  interest  income  on  the 
debt  instrument  in  subsequent  taxable 
years.  Similar  rules  apply  to  determine 
an  issuer's  interest  deductions  and 
income  for  the  debt  instrument. 

G.  Minimum  Guarantee 

Certain  inflation-indexed  debt 
instruments  may  provide  for  an 
additional  payment  at  maturity  (a 
minimum  guarantee  payment)  if  the 
total  amount  of  inflation-adjusted 
principal  paid  on  the  debt  instrument  is 
less  than  the  instrument's  stated 
principal  amount.  Under  both  the 
coupon  bond  method  and  the  discount 
bond  method,  a  minimum  guarantee 
payment  is  ignored  imtil  the  payment  is 
made.  If  a  minimum  guarantee  payment 
is  made,  the  payment  is  treated  as 
interest  on  the  date  it  is  paid. 

In  general,  the  temporary'  regulations 
only  allow  a  debt  instrument  that  is 
indexed  by  reference  to  the  CPI-U  to 
provide  for  a  minimum  guarantee 
payment.  The  Treasury  and  the  IRS 
believe  that  there  is  only  a  small 
possibility  that  the  total  amount  of 
principal  paid  on  a  debt  instrument 
indexed  to  the  CPI-U  will  be  less  than 
the  instrument's  stated  principal 
amount.  In  this  case,  it  is  appropriate  to 
ignore  the  minimum  guarantee  payment 
until  it  is  paid. 

H.  Principal  Amount  for  the  Issue  Date 

For  purposes  of  the  temporary 
regulations,  if  an  inflation-indexed  debt 
instrument  is  issued  with  pre-issuance 
accrued  interest,  the  principal  amount 
of  the  instrument  for  the  issue  date 
includes  an  adjustment  for  inflation  or 
deflation.  This  adjustment  is  measured 
by  the  change  in  the  value  of  the 
reference  index  between  the  date  on 
which  interest  starts  to  accrue  (the  dated 
date  m  the  case  of  a  Treasury  Inflation- 
Indexed  Security)  and  the  issue  date. 
The  stated  principal  amount  of  a  debt 
instrument  under  the  regulations, 
however,  is  not  adjusted  for  inflation  or 
deflation  between  the  date  on  which 
interest  starts  to  accrue  and  the  issue 


date.  Therefore,  the  stated  principal 
amount  of  the  debt  instrument  is  the 
same  regardless  of  whether  interest 
accrues  on  the  instrument  from  the 
issue  date  or  from  an  earlie;  date.  The 
stated  principal  amount  of  a  Treasury 
Inflation-Indexed  Security  is  the  par 
amount  of  the  security,  as  defined  in  the 
final  rules  published  by  the  Treasury 
Department  describing  the  terms  and 
conditions  of  Treasury  Infiation-Indexed 
Securities. 

When  there  is  a  difference  between 
the  stated  principal  amount  of  an 
inflation-indexed  debt  instrument  and 
its  principal  amount  for  the  issue  date, 
the  instrument's  principal  amount  for 
the  issue  date  generally  is  used  for 
purposes  of  applying  the  rules  in  the 
temporary  regulations  to  the  instrument. 
For  example,  the  debt  instrument's 
principal  amount  for  the  issue  date  is 
used  to  determine  whether  the 
instrument  qualifies  for  the  coupon 
bond  method.  The  temporary 
regulations  require  the  use  of  a  debt 
instrument's  stated  principal  amount 
rather  than  its  principal  amount  for  the 
issue  date  to  measure  the  amount  of  a 
minimum  guarantee  payment. 

/.  Strips 

Treasury  Infiation-Indexed  Securities 
are  eligible  for  the  Department  of  the 
Treasury's  Separate  Trading  of 
Registered  Interest  and  Principal  of 
Seciu-ities  (STRIPS)  program.  Under  this 
program,  the  interest  and  principal 
components  of  a  Treasury  Inflation- 
Indexed  Security  may  be  transferred  as 
separate  instruments  (stripped  bonds 
and  coupons).  In  general,  section  1286 
treats  the  holder  of  a  stripped  bond  (or 
coupon)  as  if  the  holder  purchased  a 
newly  issued  debt  instrument  that  has 
OID.  The  temporary  regulations  provide 
that  the  holder  of  a  component  of  a 
Treasury  Inflation-Indexed  Security  that 
is  stripped  under  the  Treasury  STRIPS 
program  must  use  the  discount  bond 
method  to  account  for  the  OID  on  the 
component. 

/.  Information  Reporting 

The  temporary  regulations  do  not 
provide  any  new  information  reporting 
rules  for  inflation-indexed  debt 
instruments.  The  OID  and  any  qualified 
stated  interest  on  an  inflation-indexed 
debt  instrument  should  be  reported  on 
Form  1099-OID.  The  IRS  plans  to  issue 
guidance  for  the  reporting  of  OID  on 
Treasury  Inflation-Indexed  Securities 
that  are  stripped  under  the  STRIPS 
program. 


K.  Effective  Date 

The  temporary  regulations  apply  to  an 
inflation-indexed  debt  instrument 
issued  on  or  after  January  6,  1997. 

Special  Analyses 

It  has  been  determined  that  this 
Treasurv'  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory- 
assessment  is  not  required.  It  also  has 
been  determineu  that  section  553fb)  of 
the  Administrative  Procedure  Act  (5 
use.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  doe.s  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Informdtion 

The  principal  author  of  the 
regulations  is  leffrey  W.  Maddrey.  Office 
of  Assistant  Chief  Counsel  (Financial 
Institutions  and  Products).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— 4NCX)ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  two 
entries  in  numerical  order  to  read  as 
follows: 

Authority:  26  U  S.C  7805  *   *    * 
Section  1.1275- 7T  also  issued  under  26 

U.S.C.  1275(d).  •   •    • 
Section  1.1 286-21  also  issued  under  26 

U.S.C.  1286(fl   •    •    • 

Par.  2.  Section  1.1271-0  is  amended 
by— 

1.  Revising  the  second  sentence  of 

paragraph  (a). 

2.  Revising  the  introductory  text  of 
paragraph  (b):  and 

3.  Adding  entries  for  §  1  1275-7T  in 
paragraph  (b) 

The  revisions  and  additions  read  as 
follows 

§  1.1271-0    Original  issue  discount; 
effective  date;  table  of  contents. 

(a)*   '    *  T.  xpayers.  however,  may 
rely  on  these  sections  (as  contained  in 
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26  CFR  pari  1  revised  April  1.  1996)  for 
debt  instruments  issued  after  December 
21,  1992,  and  before  April  4.  1994 

(b)  Table  of  contents.  This  section 
lists  captioned  paragraphs  contained  in 
§§1.1271-1  through  1  1275-7T 
«        •         «         t         « 

S  lA27y-7T    Inflation-indexed  debt 

instnimfnts  Itemporaryl. 

(a)  Overview 

(b)  .•NpplicabilitN 

(1)  In  general 

(2)  Exceptions 

(c)  Definitions 

(1)  Inflation-indexed  debt  instrument. 

(2)  Reference  index. 

(31  Qualified  inflation  index. 

(41  Intlation-adiusted  principal  amount. 

(5J  Minimum  giuir-intee  payment. 

(d)  Coupon  bond  metiiod. 

(1)  In  general. 

(2)  Applicability. 

(3)  Qualified  stated  interest. 

(4)  Inflation  adiustments. 

(5)  ExampI" 

(e)  Disc  oil nt  bond  mettiod 

(1)  In  general. 

(2)  No  qualified  stated  interest. 
(3)OID. 

(4)  E.xampie 

(f)  Special  rules. 

(1)  Deflation  adjustments. 

(2)  ,^djusted  basis. 

(3)  .Subsequent  holders. 

(4)  Minimum  guarantee. 

(5)  Temp<irdr\  .inavailability  of  a  qualified 
inflation  index. 

(g)  Reopwnings 
(h)  Effective  date. 


§1.1275.4    [Amended] 

Par.  3.  Section  1.1275— i  is  amended 
bv- 

1  Removing  the  word  "or"  from  the 
end  of  paragraph  (a)(2)(vi|, 

2.  Redesignating  paragraph  (a)(2)(vii] 
as  paragraph  (a)(2)(viii);  and 

3.  Adding  a  new  paragraph  (a)(2)(vii). 
The  addition  reads  as  follows: 

§1.1275-4    Contingent  payment  debt 
Instruments. 

la)  •    *    * 
(2)*    *    * 

(vii)  An  inflation-indexed  debt 
instrument  (as  defined  in  §1.1275-7T); 

or 

•         •         •         •        * 

Par.  4.  Section  1  127,5-7T  is  added  to 
read  as  follows 

§1.1275-71    Inflation-indexed  debt 
instruments  (temporary). 

la)  CKenievv  This  section  provides 
rules  for  the  federal  income  tax 
treatment  of  an  inflation-indexed  debt 
instrument.  If  a  debt  instrument  is  an 
inflation-indexed  debt  instrument,  one 
'f  two  methods  will  apply  to  the 
.   stniment:  the  coupon  bond  method 


(as  described  in  paragraph  (d)  of  this 
section)  or  the  discount  bond  method 
(as  described  in  paragraph  (e)  of  this 
section).  Both  methods  determine  the 
amount  of  OID  that  is  taken  into  account 
each  year  by  a  holder  or  an  issuer  of  an 
inflation-indexed  debt  instrument. 

(b)  Applicability — (1)  In  general. 
Except  as  provided  in  paragraph  (b)(2) 
of  this  section,  this  set:tion  applies  to  an 
inflation-indexed  debt  instrument  as 
defined  in  paragraph  (c)(1)  of  this 
section.  For  example,  this  section 
applies  to  Treasury  Inflation-Indexed 
Securities. 

(2)  Exceptions.  This  section  does  not 
apply  to  an  inflation-indexed  debt 
instrument  that  is  also — 

(i)  A  debt  instrument  (other  than  a 
tax-exempt  obligation)  described  in 
section  1272(a)(2)  (for  example,  U.S. 
savings  bonds,  certain  loans  between 
natural  persons,  and  short-term  taxable 
obligations);  or 

(ii)  A  debt  instrument  subject  to 
section  529  (certain  debt  instruments 
issued  by  qualified  state  tuition 
programs). 

(c)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(1)  Inflation-indexed  debt  instrument. 
An  inflation-indexed  debt  instrument  is 
a  debt  instrument  that  satisfies  the 
following  conditions: 

(i)  Issued  for  cash.  The  debt 
instrument  is  issued  for  U.S.  dollars  and 
all  payments  on  the  instrument  are 
denominated  in  U.S.  dollars. 

(ii)  Indexed  for  inflation  and 
deflation.  Except  for  a  minimum 
guarantee  payment  (as  defined  in 
paragraph  (c)(5)  of  this  section),  each 
payment  on  the  debt  instrument  is 
indexed  for  inflation  and  deflation.  A 
payment  is  indexed  for  inflation  and 
deflation  if  the  amount  of  the  payment 
is  equal  to — 

(A)  The  amount  that  would  be 
payable  if  there  were  no  inflation  or 
defiation  over  the  term  of  the  debt 
instrument,  multiplied  bv 

(B)  A  ratio,  the  numerator  of  which  is 
the  value  of  the  reference  index  for  the 
date  of  the  payment  and  the 
denominator  of  which  is  the  value  of  the 
reference  index  for  the  issue  date. 

(iii)  No  other  contingencies.  No 
payment  on  the  debt  instrument  is 
subject  to  a  contingency  other  than  the 
inflation  contingency  or  the 
contingencies  described  in  this 
paragraph  (c)(l)(iii).  A  debt  instrument 
may  provide  for — 

(A)  A  minimum  guarantee  payment  as 
defined  in  paragraph  (c)(5)  of  this 
section;  or 

(B)  Payments  under  one  or  more 
alternate  payment  schedules  if  the 


payments  under  each  payment  schedule 
are  indexed  for  inflation  and  deflation 
and  a  payment  schedule  for  the  debt 
instrument  can  be  determined  under 
§  1.1272-l(c).  (For  purposes  of  this 
section,  the  rules  of  §  1.1272-l(c)  are 
applied  to  the  debt  instrument  by 
assuming  that  no  inflation  or  deflation 
will  occur  over  the  term  of  the 
instrument.) 

(2)  Reference  index.  The  reference 
index  is  an  index  used  to  measure 
inflation  and  deflation  over  the  term  of 
a  debt  instrument.  To  qualify  as  a 
reference  index,  an  index  must  satisfy 
the  following  conditions: 

(i)  The  value  of  the  index  is  reset  once 
a  month  to  a  current  value  of  a  single 
qualified  inflation  index  (as  defined  in 
paragraph  (c)(3)  of  this  section).  For  this 
purpose,  a  value  of  a  qualified  inflation 
index  is  current  if  the  value  has  been 
updated  and  published  within  the 
preceding  six  month  period. 

(ii)  The  reset  occurs  on  the  same  day 
of  each  month  (the  reset  date). 

(iii)  The  value  of  the  index  for  an\' 
date  between  reset  dates  is  determined 
through  straight-line  interpolation 

(3)  Qualified  inflation  index.  A 
qualified  inflation  index  is  a  general 
price  or  wage  index  that  is  updated  and 
published  at  least  monthly  by  an  agency 
of  the  United  States  Government  (for 
example,  the  non-seasonally  adjusted 
U.S.  City  Average  All  Items  Consumer 
Price  Index  for  All  Urban  Consumers 
(CPI-U),  which  is  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor). 

(4)  Inflation-adjusted  principal 
amount.  For  any  date,  the  infiation- 
adjusted  principal  amount  of  an 
inflation-indexed  debt  instrument  is  an 
amount  equal  to — 

(i)  The  outstanding  principal  amount 
of  the  debt  instrument  (determined  as  if 
there  were  no  inflation  or  deflation  over 
the  term  of  the  instrument),  multiplied 

(ii)  A  ratio,  the  numerator  of  which  is 
the  value  of  the  reference  index  for  the 
date  and  the  denominator  of  which  is 
the  value  of  the  reference  index  for  the 
issue  date. 

(5)  Minimum  guarantee  payment.  In 
general,  a  minimum  guarantee  payment 
is  an  additional  payment  made  at 
maturity  on  a  debt  instalment  if  the 
total  amount  of  inflation-adjusted 
principal  paid  on  the  instrument  is  less 
than  the  instrument's  stated  principal 
amount.  The  amount  of  the  additional 
payment  must  be  no  more  than  the 
excess,  if  any.  of  the  debt  instrument's 
stated  principal  amount  over  the  total 
amount  of  inflation-adjusted  principal 
paid  on  (he  instrument.  An  additional 
payment  is  not  a  minimum  guarantee 
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payment  unless  the  qualified  inflation 
index  used  to  determine  the  reference 
index  is  either  the  CPI-U  or  an  index 
designated  for  this  purpose  by  the 
Commissioner  in  the  Federal  Register  or 
the  Internal  Revenue  Bulletin  (see 
§601.601(d)(2)(ii)  of  this  chapter).  See 
paragraph  (f)(4)  of  this  section  for  the 
treatment  of  a  minimum  guarantee 
payment. 

(d)  Coupon  bond  method — (1)  In 
general.  This  paragraph  (d)  describes 
the  method  (coupon  bond  method)  to  be 
used  to  account  for  qualified  stated 
interest  and  inflation  adjustments  (OID) 
on  an  inflation-indexed  debt  instrument 
described  in  paragraph  (d)(2)  of  this 
section. 

(2)  Applicability.  The  coupon  bond 
method  applies  to  an  inflation-indexed 
debt  instrument  that  satisfies  the 
following  conditions: 

(i)  Issued  at  par.  The  debt  instrument 
is  issued  at  par.  A  debt  instrument  is 
issued  at  par  if  the  difference  between 
its  issue  price  and  principal  amount  for 
the  issue  date  is  less  than  the  de 
minimis  amount.  For  this  purpose,  the 
de  minimis  amount  is  determined  using 
the  principles  of  §  1.1273-l(d). 

(ii)  All  stated  interest  is  qualified 
stated  interest.  All  stated  interest  on  the 
debt  instrument  is  qualified  stated 
interest.  For  purposes  of  this  paragraph 
(d),  stated  interest  is  qualified  stated 
interest  if  the  interest  is  unconditionally 
payable  in  cash,  or  is  constructively 
received  under  section  451,  at  least 
annually  at  a  single  fixed  rate.  Stated 
interest  is  payable  at  a  single  fixed  rate 
if  the  amount  of  each  interest  payment 
is  determined  by  multiplying  the 
inflation  adjusted  principal  amount  for 
the  payment  date  by  the  single  fixed 
rate. 

(3)  Qualified  stated  interest.  Under 
the  coupon  bond  method,  qualified 
stated  interest  is  taken  into  account 
under  the  taxpayer's  regular  method  of 
accounting.  The  amount  of  accrued  but 
unpaid  qualified  stated  interest  as  of 
any  date  is  determined  by  using  the 
principles  of  §  1.446-3(ej(2)(ii)  (relating 
to  notional  principal  contracts).  For 
example,  if  the  interval  between  interest 
payment  dates  spans  two  taxable  years, 
a  taxpayer  using  an  accrual  method  of 
accounting  determines  the  amount  of 
accrued  qualified  stated  interest  for  the 
first  taxable  year  by  reference  to  the 
inflation-adjusted  principal  amount  at 
the  end  of  the  first  taxable  year. 

(4)  Inflation  adjustments — (i)  Current 
accrual.  Under  the  coupon  bond 
method,  an  inflation  adjustment  is  taken 
into  account  for  each  taxable  year  in 
which  the  debt  instrument  is 
outstanding. 


(ii)  Amount  of  inflation  adjustment. 
For  any  relevant  period  (such  as  the 
taxable  year  or  the  portion  of  the  taxable 
year  during  which  a  taxpayer  holds  an 
inflation-indexed  debt  instrument),  the 
amount  of  the  inflation  adjustment  is 
equal  to — 

(A)  The  sum  of  the  inflation-adjusted 
principal  amount  at  the  end  of  the 
period  and  the  principal  payments 
made  during  the  period,  minus 

(B)  The  inflation-adjusted  principal 
amount  at  the  beginning  of  the  period. 

(iii)  Positive  inflation  adjustments.  A 
positive  inflation  adjustment  is  OID. 

(iv)  Megative  inflation  adjustments.  A 
negative  inflation  adjustment  is  a 
deflation  adjustment  that  is  taken  into 
account  under  the  rules  of  paragraph 
(0(1)  of  this  section. 

(5)  Example  The  following  example 
illustrates  the  coupon  bond  method: 

Example,  (i)  Facts.  On  October  15,  1997.  X 
purchases  at  original  issue,  for  SIOO.OOO,  a 
debt  instrument  that  is  indexed  for  inflation 
and  deflation  The  debt  instrument  matures 
on  October  15.  1999.  has  a  stated  principal 
amount  of  5100,000.  and  has  a  stated  interest 
rate  of  5  percent,  compounded  semiannually 
The  debt  mstrument  provides  that  the 
principal  amount  is  mdexed  to  the  CPI-U. 
Interest  is  payable  on  April  15  and  October 
15  of  each  year  The  amount  of  each  mterest 
payment  is  determmed  by  multiplying  the 
inflation-adjusted  principal  amount  for  each 
mterest  payment  date  by  the  stated  interest 
rate,  adjusted  for  the  length  of  the  accrual 
period.  The  debt  instniment  provides  for  a 
single  payTnent  of  the  inflation-adiusted 
principal  amount  at  maturity.  In  addition,  the 
debt  instrument  provides  for  an  additional 
payment  at  maturity  equal  to  the  excess,  if 
any.  of  SIOO.OOO  over  the  inflation-adjusted 
principal  amount  at  maturity  X  uses  the  cash 
receipts  and  disbursements  method  of 
accounting  and  the  calendar  year  as  its 
taxable  year. 

(ii)  Indexing  methodology  The  debt 
instrument  provides  that  the  inflation- 
adjusted  principal  amount  for  any  day  is 
determined  by  multiplying  the  principal 
amount  of  the  instrument  for  the  issue  date 
by  a  ratio,  the  numerator  of  which  is  the 
value  of  the  reference  index  for  the  day  the 
inflation-adjusted  principal  amount  is  to  be 
determined  and  the  denominator  of  which  is 
the  value  of  the  reference  index  for  the  issue 
date.  The  value  of  the  reference  index  for  the 
first  day  of  a  month  is  the  \  alue  of  the  CPI- 
U  for  the  third  preceiang  month  The  value 
of  the  reference  index  for  any  day  other  than 
the  first  day  of  a  month  is  determined  based 
on  a  straight-line  interpolation  between  the 
value  of  the  reference  index  for  the  first  day 
of  the  month  and  the  value  of  the  reference 
index  for  the  first  day  of  the  next  month. 

(iii)  Inflation-indexed  debt  mstrument 
subject  to  the  coupon  bond  method  Under 
paragraph  (c)(1)  of  this  section,  the  debt 
instrument  is  an  inflation-indexed  debt 
instrument.  Because  there  is  no  difference 
between  the  debt  instrument's  issue  price 
(SIOO.OOO)  and  its  principal  amount  for  the 


issue  date  ($100,000)  and  because  all  stated 
interest  is  qualified  stated  interest,  the 
coupon  bond  method  applies  to  the 
instrument. 

(iv)  Reference  index  values  Assume  the 
following  table  lists  the  relevant  reference 
index  values  for  1997  through  1999; 

Ref- 

Date  ^^^"^ 

^^'®  index 

value 


Oct.  15,  1997 
Jan.  1,  1998  . 
Apr.  15,  1998 
Oct  15,  1998 
Jan.  1,  1999 


100 
101 
103 
105 
99 


(v)  Treatment  of  X  in  1997.  X  does  not 
receive  any  payments  of  interest  on  the  debt 
instrument  in  1997  Therefore.  .\  has  no 
qualified  stated  interest  income  for  1997  X. 
however,  must  take  info  account  the  inflation 
adjustment  for  1997  The  inflation-adjusted 
principal  amount  for  January  1,  1998,  is 
SlOl.OOO  ($100,000  X  101/100)  Therefore, 
the  inflation  adjustment  for  1997  is  SI. 000. 
the  inflation-adjusted  principal  amount  for 
lanuarv-  1.  1998  (SlOl.OOO)  minus  the 
principal  amount  for  the  issue  date 
l$100,000)  X  includes  the  Si. 000  inflation 
adjustment  in  income  as  OID  in  1997. 

(vi)  Treatment  of  X  in  1998.  in  1998,  X 
receives  two  payments  of  interest:  On  April 
15.  1998.  X  receives  a  payment  of  S2,575 
(SIOO.OOO  X  103/100  X  .05/2).  and  on  October 
15.  1998.  X  receives  a  payment  of  $2,625 
(SIOO.OOO  X  105/100  X  .05/2)  Therefore.  X's 
qualified  stated  interest  income  for  1998  is 
S5.200  (S2.575  +  S2.625).  X  also  must  take 
into  account  the  inflation  ad)ustment  for 
1998.  The  inflation-adjusted  principal 
amount  for  lanuary  1.  1999.  is  S99.000 
(SIOO.OOO  X  99  100)  Therefore,  the  mflation 
adjustment  for  1998  is  negative  S2,000.  the 
inflation-adjusted  principal  amount  for 
lanuary  1.  1999  (S99.(KX),1  minus  the 
inflation-adjusted  principal  amount  for 
January  1.  1998  (5101,000)  Because  the 
amount  of  the  inflation  adjustment  is 
negative,  it  is  a  deflation  adjustment.  Under 
paragraph  (0(1  )(i)  of  this  section.  X  uses  this 
S2.000  deflation  adjustment  to  reduce  the 
interest  otherwise  includible  in  income  by  X 
with  respect  to  the  debt  instrument  in  1998 
Therefore.  X  includes  53,200  in  income  for 
1998.  the  qualified  stated  interest  income  for 
1998  (S5.200)  mmus  the  deflation  ad|ustment 
(S2.0001 

(e)  Discount  bond  method — (1 )  In 
general  This  paragraph  (e)  describes  the 
method  (discount  bond  method)  to  be 
used  to  account  for  OID  on  an  inflation- 
indexed  debt  instrument  that  does  not 
qualify  for  the  coupon  bond  method. 

(2)  No  qualified  stated  interest  Under 
the  discount  bond  method,  no  interest 
on  an  inflation-indexed  debt  instrument 
is  qualified  stated  interest. 

(3)  OID  Under  the  discount  bond 
method,  the  amount  of  OID  that  accrues 
on  an  inflation-indexed  debt  instrument 
is  determined  as  follows: 
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(i)  Step  one:  Detennine  the  dt^ht 
instrument's  vield  to  maturity  The  vield 
of  the  debt  instrument  is  determined 
under  the  rules  of  §  1.1272-l(b)(l)(i).  In 
calculating  the  yield  under  those  rules 
for  purposes  of  this  paragraph  (e)(3)(i), 
the  payment  schedule  of  the  debt 
instrument  is  determined  as  if  there 
were  no  inflation  or  deflation  over  the 
term  of  the  instrument 

(ii)  Step  two:  Determine  the  accrual 
periods  The  accrual  periods  are 
determined  under  the  rules  of  §  1.1272- 
l(bi(l)(iil.  However,  no  accrual  period 
can  be  longer  than  1  month. 

(iiil  Step  three:  Determine  the 
percentage  change  in  the  reference 
index  during  the  accrual  period.  The 
percentage  change  in  the  reference 
index  during  the  accrual  period  is  equal 
to— 

(Al  The  ratio  of  the  value  of  the 
reference  index  at  the  end  of  the  period 
to  the  value  of  the  reference  index  at  the 
beginning  of  the  period. 
(B)  Minus  one. 

(iv)  Step  four:  Determmi-  the  OID 
allocable  to  each  accrual  period.  The 
OID  allocable  to  an  accrual  period  (n)  is 
determined  by  using  the  following 
formula: 

OID.n,  =  AIP,„,  X  Ir  +  inf,n,  +  (r  x  inf,„,)] 
in  which. 

r  =  yield  of  the  debt  instrument  as 
determined  under  paragraph 
{e){3){i)  of  this  section  (adjusted  for 
the  length  of  the  accrual  period); 
inf,n,  =  percentage  change  in  the  value 
of  the  reference  index  for  period  (n) 
as  determined  under  paragraph 
(e)(3)(iii)  ot  this  section:  and 
AlPini  =  adjusted  issue  price  at  the 
beginning  of  period  (n). 
(v)  Step  five:  Determine  the  daily 
portions  of  OID  The  daily  portions  of 
OID  are  determined  and  taken  into 
account  under  the  rules  of  §  1.1272- 
l(b)(l)(iv).  If  the  daily  portions 
determined  under  this  paragraph 
te)(3)(v)  are  negative  amounts,  however, 
these  amounts  (deflation  adjustments) 
are  taken  into  account  under  the  rules 
for  deflation  adju.stments  described  in 
paragraph  (fl(l)  of  this  se<:tion. 

(4)  Example  The  following  example 
illustrates  the  discount  bond  method: 

Example  (i)  Farts.  On  Nuvember  15,  1997, 
.X  purchases  at  ungmal  issue,  for  591,403,  a 
zern-coupon  debt  instrument  that  is  indexed 
for  inflation  and  dctlation  The  principal 
amount  of  the  debt  instrument  for  the  issue 
date  IS  5100,000  The  debt  instrument 
provides  for  a  single  payment  on  November 
l.T,  2000  The  amount  of  the  pavment  will  be 
determined  by  multiplving  Sl(X).000  by  a 
fraction,  the  numerator  of  which  is  the  CPI- 
['  for  .September  2000  and  the  denominator 
of  which  IS  the  CPI-IJ  for  September  1997 
The  debt  instrument  also  provides  that  in  no 


event  will  the  payment  on  .November  15, 
2000.  be  less  than  Si 00.000.  X  uses  the  cash 
receipts  and  disbursements  method  of 
accounting  and  the  calendar  year  as  its 
taxable  year. 

(ii)  Inflation-indexed  debt  instrument. 
Under  paragraph  (c)(1)  of  this  section,  the 
instrument  is  an  inflation-indexed  debt 
instrument.  The  debt  instrument's  principal 
amount  for  the  issue  date  (SlO(J,000)  exceeds 
its  issue  price  (591,403)  by  S8,,597,  which  is 
more  than  the  de  minimis  amount  for  the 
debt  instrument  (S750).  Therefore,  the 
coupon  bond  method  does  not  apply  to  the 
debt  instrument.  As  a  result,  the  discount 
bond  method  applies  to  the  debt  instrument. 

(iii)  Yield  and  accrual  period.  .Assume  X 
chooses  monthly  accrual  periods  ending  on 
the  15th  day  of  each  month.  The  yield  of  the 
debt  instrument  is  determined  as  if  there 
were  no  inflation  or  deflation  over  the  term 
of  the  instrument.  Therefore,  based  on  the 
issue  price  of  $91,403  and  an  assumed 
payment  at  maturity  of  5100,000,  the  yield  of 
the  debt  instrument  is  3  percent, 
compounded  monthly. 

(iv)  Percentage  change  in  reference  index 
Assume  that  the  CPI-U  for  September  1997 
is  160;  for  October  1997  is  161.2;  and  for 
November  1997  is  161.7.  The  value  of  the 
reference  index  for  November  15,  1997,  is 
160,  the  value  of  the  C^I-U  for  September 
1997.  Similarly,  the  value  of  the  reference 
index  for  December  15,  1997.  is  161.2,  and 
for  January  15,  1998,  is  161.7.  The  percentage 
change  in  the  reference  index  from  November 
15,  1997,  to  December  15.  1997.  (inf)  is 
0.0075  (161.2/160-1):  the  percentage  change 
in  the  reference  index  from  December  15. 

1997.  to  January  15.  1998.  (inf^)  is  0.0031 
(161.7/161,2-1). 

(v)  Treatment  of  X  in  1997.  For  the  accrual 
period  ending  on  December  15,  1997,  r  is 
.0025  (.03/12),  inf,  is  .0075,  and  the  product 
of  rand  inf,  is  .00001875.  Under  paragraph 
(e)(3)  of  this  section,  the  amount  of  OID 
allocable  to  the  accrual  period  ending  on 
December  15,  1997,  is  $916.  This  amount  is 
determined  by  multiplying  the  issue  price  of 
the  debt  instrument  ($91,403)  by  .01001875 
(the  sum  of  r,  infi ,  and  the  product  of  r  and 
infi).  The  adjusted  issue  price  of  the  debt 
instrument  on  December  15,  1997,  is  $92,319 
{$91,403+$916).  For  the  accrual  period 
ending  on  January  15,  1998,  r  is  .0025  (.03/ 
12),  infi  is  .0031 ,  and  the  product  of  r  and 
inf2  is  .00000775.  Under  paragraph  (e)(3)  of 
this  section,  the  amount  of  OID  allocable  to 
the  accrual  period  ending  on  January  15, 

1998.  is  $518.  This  amount  is  determined  bv 
multiplying  the  adjusted  issue  price  of  the 
debt  instrument  ($92,319)  by  .00560775  (the 
sum  of  r,  infj.  and  the  product  of  r  and  inf:) 
Because  the  accrual  period  ending  on  January 
15.  1998,  spans  two  taxable  years,  only  5259 
of  this  amount  (5518/30  daysxi5  days)  is 
allocable  to  1997.  Therefore,  X  includes 
51.175  of  OID  in  income  for  1997 
($916+5259) 

(f)  Special  rules.  The  following  rules 
apply  to  an  inflation-indexed  debt 
instrument: 

(1)  Deflation  adjustments— [i]  Holder. 
A  deflation  adjustment  reduces  the 
amount  of  interest  otherwise  includible 


in  income  by  a  holder  with  respect  to 
the  debt  instrument  for  the  taxable  year. 
For  purposes  of  this  paragraph  (f)(l)(i), 
interest  includes  OID,  qualified  stated 
interest,  and  market  discount.  If  the 
amount  of  the  deflation  adjustment 
exceeds  the  interest  otherwi.se 
includible  in  income  by  the  holder  with 
respect  to  the  debt  instrument  for  the 
taxable  year,  the  excess  is  treated  as  an 
ordinary  loss  by  the  holder  for  the 
taxable  year.  However,  the  amount 
treated  as  an  ordinary  loss  is  limited  to 
the  amount  by  which  the  holder's  total 
interest  inclusions  on  the  debt 
instrument  in  prior  taxable  years  exceed 
the  total  amount  treated  by  the  holder 
as  an  ordinary  loss  on  the  debt 
instrument  in  prior  taxable  years.  If  the 
deflation  adjustment  exceeds  the 
interest  otherwise  includible  in  income 
by  the  holder  with  respect  to  the  debt 
instrument  for  the  taxable  year  and  the 
amount  treated  as  an  ordinar\'  loss  for 
the  taxable  year,  this  excess  is  carried 
forward  to  reduce  the  amount  of  interest 
otherwise  includible  in  income  by  the 
holder  with  respect  to  the  debt 
instrument  for  subsequent  taxable  years. 

(ii)  Issuer.  A  deflation  adjustment 
reduces  the  interest  otherwise 
deductible  by  the  issuer  with  respect  to 
the  debt  instrument  for  the  taxable  year. 
For  purposes  of  this  paragraph  (f)(lKii), 
interest  includes  OID  and  qualified 
stated  interest.  If  the  amount  of  the   • 
deflation  adjustment  exceeds  the 
interest  otherwise  deductible  bv  the 
issuer  with  respect  to  the  debt 
instrument  for  the  taxable  year,  the 
excess  is  treated  as  ordinary  income  by 
the  issuer  for  the  taxable  year.  However, 
the  amount  treated  as  ordinary  income 
is  limited  to  the  amount  by  which  the 
issuer's  total  interest  deductions  on  the 
debt  instrument  in  prior  taxable  years 
exceed  the  total  amount  treated  by  the 
issuer  as  ordinary  income  on  the  debt 
instrument  in  prior  taxable  years.  If  the 
deflation  adjustment  exceeds  the 
interest  otherwise  deductible  by  the 
issuer  with  respect  to  the  debt 
instrument  for  the  taxable  year  and  the 
amount  treated  as  ordinary  income  for 
the  taxable  year,  this  excess  is  carried 
forward  to  reduce  the  interest  otherwise 
deductible  by  the  issuer  with  respect  to 
the  debt  instrument  for  subsequent 
taxable  years  If  there  is  any  excess 
remaining  upon  the  retirement  of  the 
debt  instrument,  the  issuer  takes  the 
excess  amount  into  account  as  ordinary- 
income. 

(2)  Adjusted  basis.  A  holder's 
adjusted  basis  in  an  inflation-indexed 
debt  instrument  is  determined  under 
§  l,1272-l(g).  However,  a  holder's 
adjusted  basis  in  the  debt  instrument  is 
decreased  by  the  amount  of  any 
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deflation  adjustment  the  holder  teikes 
into  account  to  reduce  the  amount  of 
interest  otherwise  includible  in  income 
or  treats  as  an  ordinary  loss  with  respect 
to  the  instrument  during  the  taxable 
year.  The  decrease  occurs  when  the 
deflation  adjustment  is  taken  into 
account  under  paragraph  (f)(1)  of  this 
section. 

(3)  Subsequent  holders.  A  holder 
determines  the  amount  of  acquisition 
premium  or  market  discount  on  an 
inflation-indexed  debt  instrument  bv 
reference  to  the  adjusted  issue  price  of 
the  instrument  on  the  date  the  holder 
acquires  the  instrument.  A  holder 
determines  the  amount  of  bond 
premium  on  an  inflation-indexed  debt, 
instrument  by  assuming  that  the  amount 
payable  at  maturity  on  the  instrument  is 
equal  to  the  instrument's  inflation- 
adjusted  principal  amount  for  the  dav 
the  holder  acquires  the  instrument.  Anv 
premium  or  market  discount  is  taken 
into  account  over  the  remaining  term  of 
the  debt  instrument  as  if  there  were  no 
further  inflation  or  deflation.  See 
section  171  for  additional  rules  relating 
to  the  amortization  of  bond  premium 
and  sections  1276  through  1278  for 
additional  rules  relating  to  market 
discount. 

(4)  Minimum  guarantee.  Under  both 
the  coupon  bond  method  and  the 
discount  bond  method,  a  minimum 
guarantee  payment  is  ignored  until  the 
payment  is  made.  If  there  is  a  minimum 
guarantee  payment,  the  payment  is 
treated  as  interest  on  the  date  it  is  paid. 

(5)  Temporary  unavailability  of  a 
qualified  inflation  index. 
Notwithstanding  any  other  rule  of  this 
section,  an  inflation-indexed  debt 
instrument  may  provide  for  a  substitute 
value  of  the  qualified  inflation  index  if 
and  when  the  publication  of  the  value 
of  the  qualified  inflation  index  is 
temporarily  delayed.  The  substitute 
value  may  be  determined  by  the  issuer 
under  any  reasonable  method.  For 
example,  if  the  CPI-U  is  not  reported  for 
a  particular  month,  the  debt  instrument 
may  provide  that  a  substitute  value  may 
be  determined  by  increasing  the  last 
reported  value  by  the  average  monthly 
percentage  increase  m  the  qualified 
inflation  index  over  the  preceding 
twelve  months  The  use  of  a  substitute 
value  does  not  result  in  a  reissuance  of 
the  debt  instrument. 

(gj  Reopenings.  For  purposes  of 
§  1.1275-2(d)(2),  a  reopening  of 
Treasury  Inflation-Indexed  Securities  is 
a  quahfied  reopening  if — 

(1 )  The  terms  of  the  securities  issued 
in  the  reopening  are  the  same  as  the 
terms  of  the  original  securities;  and 


(2)  The  reopening  occurs  not  more 
than  one  year  after  the  original 
securities  were  first  issued  to  the  public. 

(h)  Effective  date.  This  section  apphes 
to  an  inflation-indexed  debt  instrument 
issued  on  or  after  January  6,  1997. 

Par.  5.  Section  1.1286^2T  is  added  to 
read  as  follows; 

§  -I.128&-2T    Stripped  Inflation-indexed 
debt  instruments  (temporary). 

Stripped  inflation-indexed  debt 
instruments.  If  a  Treasury  Inflation- 
Indexed  Security  is  stripped  under  the 
Department  of  the  Treasure's  Separate 
Trading  of  Registered  Interest  and 
Principal  of  Securities  (STRIPS) 
program,  the  holders  of  the  principal 
and  coupon  components  must  use  the 
discount  bond  method  (as  described  in 
§  1.1275-7T(e))  to  account  for  the 
original  issue  discount  on  the 
components. 

Margaret  Milner  Richardson. 
Commissioner  of  Internal  Rt-venue 

Approved:  December  6.  1996. 
Donald  C.  Lubick. 

Acting  Assistant  Secretary  of  the  Treasurw 
(FR  Doc.  96-33398  Filed  12-31-96;  12:57 
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Fiscal  Service 

31  CFR  Part  354 

Regulations  Governing  Book-Entry 
Securities  of  the  Student  Loan 
Marketing  Association  (Sallie  Mae) 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the 
Treasury,  on  behalf  of  the  Student  Loan 
Marketing  Association,  is  publishing 
final  regulations  to  govern  Sallie  Mae 
book  entry  securities.  This  action  is 
being  taken  in  conjunction  with  similar 
amendments  being  made  by  the 
Department  of  the  Treasur\'  to  the 
regulations  governing  book-entry 
Treasury  securities,  and  by  other 
government-sponsored  enterprises 
(GSEs)  for  GSE  securities  that  are 
maintained  on  the  book-entr>'  svstem 
operated  by  the  Federal  Reserve  Banks. 
The  rules  incorporate  recent  and 
significant  changes  in  commercial  law 
addressing  the  holding  of  securities  in 
book-entry  form  through  financial 
intermediaries. 

EFFECTIVE  DATE:  lanuary  6,  1997.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  Januar>  6.  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mary  A.  Sheehan,  Assistant  General 
Counsel,  Sallie  Mae,  (703)  810-7681.  or 
Cynthia  E.  Reese,  Deputy  Chief  Counsel, 
Bureau  of  the  Public  Debt,  (202)  219- 
3320. 

SUPPLEMENTARY  INFORMATION:  Virtually 
all  government-sponsored  enterprises 
(GSEs)  have  regulations  governing  their 
book-entry  securities  maintained  in  the 
Federal  Reserve  book-entry  system  that 
are  nearly  identical  to  the  regulations 
governing  marketable  Treasury- 
securities. ' 

In  the  case  of  the  Student  Loan 
Marketing  Association  ("Sallie  Mae"), 
the  Secretary  of  the  Treasury-  is 
expressly  authorized  by  the  Higher 
Education  Act  of  196,5.  as  amended,-  to 
promulgate  Sallie  Mae  s  book-entry 
regulations  The  current  Sallie  Mae 
book-entry  regulations  were  issued  by 
Treasury-  pursuant  to  that  authority  and 
appear  i'n  31  CFR  Part  3.54.- The 
regulations  set  fortli  rules  for  the 
transfer,  pledge  and  servicing  of  book- 
entry-  Sallie  Mae  securities 

The  current  Treasury  regulations  will 
be  superseded  by  new  regulations  (the 
"TR.\DES  regulations  l*  that  will  go 
into  effect  January  1.  1997  .^s  explained 
below,  the  TR.\DES  regulations 
incorporate  recent  and  significant 
changes  in  commercial  law  addressing 
the  holding  of  securities  in  book-entry 
form  through  financial  intermediaries.^ 

Some  commenters  on  the  TR.\DES 
regulations  were  concerned  about 
coordination  among  Treasury  and  the 
GSEs.  The  commenters  urged 
simultaneous  effectiveness  of  parallel 
GSE  rules.  Accordingly,  pursuant  to 
Sallie  Mae's  request.  Treasury  is  issuing 
revised  regulations  that  will  be  effective 
in  January,  1997,  for  Sallie  Mae 
securities  maintained  on  the  Federal 
Reserve  book-entry  system. 

Consistent  with  the  approach  in  the 
TRADES  regulations,  the  regulations  in 
this  Part  contain  specific  provisions  that 
deal  with  the  rights  and  obligations  of 
Sallie  Mae  and  the  Federal  Reserve 
Banks  with  respect  to  Sallie  Mae 
securities  and  the  operation  of  the  book- 
entry  system.  The  regulations  are  also 
based  in  large  part  on  Revised  Article  8 
on  Investment  Securities  of  the  Uniform 


'  31  CFR  Par,  306,  Subpart  O. 

'P.L   .Nc    99-498.  20  I    S  C.  §  1087-2(m). 

'52  FR  4495  (February  12.  1987)  Prior  to  that 
lime.  Treasury  bad  promuigaied  book-entrv 
regulations  oniy  for  Sallie  Mae  securities  issued 
February  25.  1983  through  September  30.  1983  (48 
FR  80591 

'61  ?R  43626  (August  23.  1996) 

'At  the  ti.Tie  the  Sallie  Mae  regulations  were 
issued.  11  was  noted  in  the  preamble  ttial  once  the 
TRADE5  regulations  were  finalized,  it  was 
conlen:piated  that  the  Sallie  Mae  regulations  would 
be  replaced  with  a  similar  set  of  rules. 
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Commercial  Code  ("Revised  Article  8"). 
The  regulations  include  certain  choice 
uf  law  rules  patterned  on  Revised 
Article  8.  In  the  event  the  jurisdiction 
specified  under  the  choiie  of  law  niles 
has  not  adopted  Revised  Article  8, 
Revised  Article  8  will  he  applied 
nonetheless,  as  though  it  had  been  so 
adopted.  At  the  time  of  the  publication 
of  the  final  TRADES  rule.  28  states  had 
adopted  Revised  Article  8.'- 

Except  with  respect  to  matters  related 
to  differences  between  Sallie  Mae 
securities  and  Treasurv  set.urities,''  the 
provisions  of  these  rules  are  the  same  as 
the  rules  that  will  apply  to  Treasurv 
securities.  Sallie  Mae  intends  that  the 
analysis  contained  in  the  commentarv  to 
the  TRADES  tlnal  rule.  .Appendix  B  to 
31  CFRPart  357,  and  other 
interpretations  of  the  TRADES 
regulations  published  in  the  Federal 
Register,  are  to  be  used  in  interpreting 
the  Sallie  Mae  regulations. 

The  most  notable  differences  between 
these  regulations  and  the  TRADES 
regulations  are  as  follows.  First,  Sallie 
Mae  maintains  no  direct  ownership 
system  with  respect  to  Sallie  Mae 
securities  comparable  to  the 
"TREASliRV  DIRECT-'*  system  for 
Treasury  securities.  Second.  Sallie  Mae 
rarely  has  net^d  to  issue  securities  in 
definitive  (certificated)  form;  however, 
Sallie  Mae  retains  the  right  to  issue 
securities  in  definitive  form  if  it  so 
chooses.  Third,  there  are  some 
variations  in  the  terrninologv  used  in 
these  regulations  and  in  TRADES, 
particularly  with  respect  to  the  tvpe  of 
documentation  used  to  establish  the 
terms  of  the  security.  Finally,  it  should 
be  noted  that  these  regulations  apply 
only  to  Sallie  Mae  book-entrv  securities 
maintained  on  the  Federal  Reser\'e 
book-entrv  system  These  regulations  do 
not  apply  to  Sallie  Mae  securities  held 
through  any  other  book-entry  clearing 
systems,  such  as  those  operated  by  the 
Depository  Trust  Company,  Euroclear  or 
Cede). 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action  '  pursuant  to  Executive  Order 
12866. 

These  regulations  are  being  adopted 
as  a  final  rule  effective  upon 


"(".alifornia  has  since  also  adopted  Revised 
.Article  8 

"  Salhe  .Mae  securities,  together  with  interest 
thereon,  are  not  guaranteed  by  the  United  Slates 
and  do  .no!  constitute  a  debt  or  obligation  of  the 
United  Slate,';  or  of  any  agency  or  instrumentality 
thereof  other  than  Sallie  Mae, 

"  In  TREASURY  DIRECT,  the  beneficial  owners  of 
Treasury  securities  hold  their  securities  directly,  on 
the  boolkS  of  the  issuer  (in  contrast  to  holding 
through  a  financial  intermediarv). 


publication.  For  the  following  reasons, 
the  Department  finds  that  notice  and 
public  procedure  and  a  30-day  delayed 
effective  date  are  unnecessarv, 
impracticable,  and  contrary  to  the 
public  interest,  pursuant  to  5  U.S.C. 
553(b)(3)(B)  and  (d)(3).  First,  the  rule 
merely  conforms  the  regulations 
governing  book-entry  Sallie  Mae 
securities  to  the  TRADES  regulations 
that  will  govern  book-entrv  Treasurv 
securities.  Second,  the  TRADES 
regulations  were  published  in  various 
forms,  as  a  proposed  rule  four  times  and 
as  a  final  rule  once.  In  each  instance,  the 
TRADES  regulations  were  accompanied 
by  extensive  commentary  addressing  the 
background  and  rule  provisions.  Third, 
the  comments  on  the  TRADES 
regulations  urged  uniformity  in 
substance  and  effectiveness  for 
regulations  for  GSEs  that  issue  book- 
entry  securities  maintained  on  the 
Federal  Reserve  book-entry  system. 
Fourth,  there  are  compelling  reasons  for 
setting  the  effective  date  as  close  as 
possible  to  January  1,  1997,  when  the 
TRADES  regulations  and  those  of  the 
other  GSEs  will  become  effective. 
Having  the  rules  become  effective  at 
different  times  for  securities  that  are  all 
maintained  and  transferred  on  the  book- 
entry  system  would  be  burdensome  and 
unworkable  for  market  participants. 

As  no  notice  of  proposed  rulemaking 
is  required,  the  provisions  of  the 
Regulatory  Flexibility  Act  do  not  apply. 

There  are  no  collections  of 
information  contained  in  this  final  rule. 
Therefore,  the  Paperwork  Reduction  Act 
does  not  apply 

List  of  Subjects  in  31  CFR  Part  354 

Bonds,  Electronic  funds  transfer, 
Federal  Reser.^e  System.  Government 
securities,  Incorporation  by  reference, 
Securities. 

For  the  reasons  set  forth  in  the 
preamble.  Title  31.  Chapter  II, 
Subchapter  B,  Code  of  Federal 
Regulations,  is  amended  by  revising  Part 
354  to  read  as  follows: 

PART  354— REGULATIONS 
GOVERNING  BOOK-ENTRY 
SECURITIES  OF  THE  STUDENT  LOAN 
MARKETING  ASSOCIATION  (SALLIE 
MAE) 

Sec. 

354.0  Applicability;  maintenance  of  Sallie 
Mae  Securities. 

354.1  Definitions  of  terms. 

354.2  Law  governing  rights  and  obligations 
of  Federal  Reserve  Banks,  and  Sallie 
Mae;  rights  of  any  Person  against  Federal 
Reserve  Banks,  and  Sallie  Mae, 

354.3  Law  governing  other  interests. 

354.4  Creation  of  Participant's  Security 
Entitlement;  security  interests 


354.5  Obligations  of  Sallie  Mae;  no  adverse 
claims. 

354.6  Authority  of  Federal  Reserve  Banks, 

354.7  Withdrawal  of  eligible  Book-entn,' 
Sallie  Mae  Securities  for  conversion  to 
definitive  form, 

354.8  Waiver  of  regulations. 

354.9  Liability  of  Sallie  Mae  and  Federal 
Reserve  Banks. 

354  10    Additional  provisions. 

Authority:  12  U.S.C.  391;  20  U.S.C  1087- 

2(m), 

§  354.0    Applicability;  maintenancs  of  Sallie 
Mae  Securities. 

(a)  A  Sallie  Mae  Security  may  be 
maintained  in  the  form  of  a  Definitive 
Sallie  Mae  Security  or  a  Book-entry 
Sallie  Mae  Security,  A  Book-entry  Sallie 
Mae  Security  shall  be  maintained  in  the 
Book-entry  System. 

(b)  The  Sallie  Mae  Securities  to  which 
the  regulations  in  this  part  apply  are 
obligations  which,  by  the  terms  of  their 
issue,  are  available  exclusively  as  Book- 
entry  Sallie  Mae  Securities  or  which, 
pursuant  to  the  securities 
documentation,  are  convertible  from 
Book-entry  Sallie  Mae  Securities  to 
Definitive  Sallie  Mae  Securities  or  vice 
versa. 

§354.1     Definitions  of  terms. 

(a)  Adverse  Claim  means  a  claim  that 
a  claimant  has  a  property  interest  in  a 
Security  and  that  it  is  a  violation  of  the 
rights  of  the  claimant  for  another  Person 
to  hold,  transfer,  or  deal  with  the 
Security. 

(b)  Book-entry-  Sallie  Mae  Security 
means  a  Sallie  Mae  Security  issued  or 
maintained  in  the  Book-entrv  Svstem, 

(c)  Book-entry-  System  means  the 
automated  book-entry  system  operated 
by  the  Federal  Reserve  Banks  acting  as 
the  fiscal  agent  for  Sallie  Mae,  on  which 
Book-entry  Sallie  Mae  Securities  are 
issued,  recorded,  transferred  and 
maintained  in  book-entry  form, 

(d)  Definitive  Sallie  Mae  Security 
means  a  Sallie  Mae  Security  in  engraved 
or  printed  form,  or  that  is  otherwise 
represented  by  a  certificate. 

(e)  Eligible  Book-entry  Sallie  Mae 
Security  means  a  Book-entry  Sallie  Mae 
Security  issued  or  maintained  in  the 
Book-entry  System  which  bv  the  terms 
of  its  Security  Documentation  is 
available  in  either  definitive  or  book- 
entry  form. 

(f)  Entitlement  Holder  means  a  Person 
to  whose  account  an  interest  in  a  Book- 
entry  Sallie  Mae  Security  is  credited  on 
the  records  of  a  Securities  Intermediary. 

(g)  Federal  Reser\'e  Bank  means  a 
Federal  Reserve  Bank  or  Branch. 

(h)  Federal  Reserw  Bank  Operating 
Circular  means  the  publication  issued 
by  each  Federal  Reserve  Bank  that  sets 
forth  the  terms  and  conditions  under 
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which  the  Federal  Reserve  Bank 
maintains  book-entry  Securities 
accounts  (including  Book-entry  Sallie 
Mae  Securities)  and  transfers  book-entry 
Securities  (including  Book-entry  Sallie 
Mae  Securities). 

(i)  Funds  Account  means  a  reserve 
and/or  clearing  account  at  a  Federal 
Reserve  Bank  to  which  debits  or  credits 
are  posted  for  transfers  against  payment, 
book-entry  securities  transaction  fees,  or 
principal  and  interest  payments. 

(j)  Participant  means  a  Person  that 
maintains  a  Participant's  Securities 
Account  with  a  Federal  Reser%'e  Bank. 

(k)  Participant's  Securities  Account 
means  an  account  in  the  name  of  a 
Participant  at  a  Federal  Reserve  Bank  to 
which  Book-entry  Sallie  Mae  Securities 
held  for  a  Participant  are  or  may  be 
credited. 

(1)  Person  means  and  includes  an 
individual,  corporation,  company, 
governmental  entity,  association,  firm, 
partnership,  trust,  estate,  representative, 
and  any  other  similar  organization,  but 
does  not  mean  or  include  the  United 
States.  Sallie  Mae,  or  a  Federal  Reserve 
Bank. 

(m)  Revised  Article  8  means  Uniform 
Commercial  Code.  Revised  Article  8, 
Investment  Securities  (with  Conforming 
and  Miscellaneous  Amendments  to 
Articles  1,3.4,  5,  9.  and  10)  1994 
Official  Text.  Revised  Article  8  of  the 
Uniform  Commercial  Code  is 
incorporated  by  reference  in  this  Part 
pursuant  to  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  Article  8  was  adopted  by  the 
American  Law  Institute  and  the 
National  Conference  of  Commissioners 
on  Unifonn  State  laws  and  approved  by 
the  American  Bar  Association  on 
February  14,  1995.  Copies  of  this 
publication  are  available  from  the 
Executive  Office  of  the  American  Law 
Institute.  4025  Chestnut  Street. 
Philadelphia,  PA  19104.  and  the 
National  Conference  of  Commissioners 
on  Uniform  State  Laws,  676  North  St. 
Clair  Street.  Suite  1700,  Chicago.  IL 
60611.  Copies  are  aiso  available  for 
public  inspection  at  the  Department  of 
the  Treasury  Library.  Room  5030.  main 
Treasury  Building,  1500  Pennsylvania 
Avenue',  N.VV.,  Washington  D.C.  20220, 
and  in  the  Office  of  the  Federal  Register. 
800  North  Capitol  St.,  N.VV,.  Suite  700. 
Washington  D.C. 

(n)  Sallie  Mae  means  the  Student 
Loan  Marketing  Association,  a  stock 
holder-owned  corporation  and 
government-spon,sored  enterprise 
established  in  1972  by,  and  operating 
pursuant  to.  Section  439  of  the  Higher 
Education  Act  of  1965,  as  amended,  20 
U.S.C.  1087-2. 

(o)  Sallie  Mae  Security  means  any 
security  or  obligation  of  Sallie  Mae 


issued  in  the  form  of  a  Definitive  Sallie 
Mae  Security  or  a  Book-entry  Sallie  Mae 
Security. 

(p)  Securities  Documentation  means 
the  applicable  statement  of  terms  and 
conditions  or  other  documents 
establishing  the  terms  of  a  Book-entry 
Sallie  Mae  Security. 

(q)  Securities  Intermediary  means: 

(1)  a  Person  that  is  registered  as  a 
"clearing  agency"  under  the  federal 
securities  laws;  a  Federal  Reserve  Bank: 
any  other  Person  that  provides  clearance 
or  settlement  services  with  respect  to  a 
Book-entry  Security  that  would  require 
it  to  register  as  a  clearing  agency  under 
the  federal  securities  laws  but  for  an 
exclusion  or  exemption  from  the 
registration  requirement,  if  its  activities 
as  a  clearing  corporation,  including 
promulgation  of  rules,  are  subject  to 
regulation  by  a  federal  or  state 
governmental  authority;  or 

(2)  a  Person  (other  than  an  individual, 
unless  such  individual  is  registered  as  a 
broker  or  dealer  under  the  federal 
securities  laws)  including  a  bank  or 
broker,  that  in  the  ordinary  course  of  its 
business  maintains  securities  accounts 
for  others  and  is  acting  in  that  capacity. 

(r)  Security  means  any  note.  bond, 
debenture,  evidence  of  indebtedness,  or. 
in  general,  any  interest  or  instrument 
commonly  known  as  a  "security." 

(s)  Security  Entitlement  means  the 
rights  and  property  interest  of  an 
Entitlement  Holder  with  respect  to  a 
Book-entry  Sallie  Mae  Security. 

(t)  State  means  any  state  of  the  United 
States,  the  District  of  Columbia.  Puerto 
Rico,  the  Virgin  Islands,  or  any  other 
territory  or  possession  of  the  United 
States. 

(u)  Transfer  Message  means  an 
instruction  of  a  Participant  to  a  Federal 
Reserve  Bank  to  effect  a  transfer  of  a 
Book-entry  Security  (including  a  Book- 
entrv  Sallie  Mae  Security)  maintained  in 
the  Book-entry  System,  as  set  forth  in 
Federal  Reserve  Bank  Operating 
Circulars. 

§  354.2    Law  governing  rights  and 
obligations  of  Federal  Reserve  Banks,  and 
Sallie  Mae;  rights  of  any  Person  against 
Federal  Reserve  Banks  and  Sallie  Mae. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  following  are 
governed  solely  by  the  book-entry 
regulations  contained  in  this  Part  354. 
the  Securities  Documentation  (to  the 
e.xtent  not  inconsistent  with  these 
regulations)  and  Federal  Reserve  Bank 
Operating  Circulars: 

(1)  The  rights  and  obligations  of  Sallie 
Mae  and  the  Federal  Reser\e  Banks  with 
respect  to: 

(i)  A  Book-entry  Sallie  Mae  Security 
or  Security  Entitlement;  and 


(ii)  The  operation  of  the  Book-entry 
System  as  it  applies  to  Sallie  Mae 
Securities:  and 

(2)  The  rights  of  any  Person,  including 
a  Participant,  against  Sallie  Mae  and  the 
Federal  Reserve  Banks  with  respect  to: 

(i)  A  Book-entry  Sallie  Mae  Security 
or  Security  Entitlement;  and 

(ii)  The  operation  of  the  Book-entry 
System  as  it  applies  to  Sallie  Mae 
Securities. 

(b)  A  security  interest  in  a  Security 
Entitlement  that  is  in  favor  of  a  Federal 
Reserve  Bank  from  a  Participant  and 
that  is  not  recorded  on  the  books  of  a 
Federal  Reserve  Bank  pursuant  to 

§  354.4(c)(1),  is  governed  by  the  law  (not 
including  the  conflict-of-law  rules)  of 
the  jurisdiction  where  the  head  office  of 
the  Federal  Reserve  Bank  maintaining 
the  Participant's  Securities  Account  is 
located.  A  security  interest  in  a  Security 
Entitlement  that  is  in  favor  of  a  Federal 
Reserve  Bank  from  a  Person  that  is  not 
a  Participant,  and  that  is  not  recorded 
on  the  books  of  a  Federal  Reser\e  Bank 
pursuant  to  §  354.14(c)(1).  is  governed 
by  the  law  determined  in  the  manner 
specified  in  §  354.3. 

(c)  If  the  jurisdiction  specified  in  the 
first  sentence  of  paragraph  (b)  of  this 
section  is  a  State  that  has  not  adopted 
Revised  Article  8  (incorporated  by 
reference,  see  §  354.1).  then  the  law 
specified  in  paragraph  (b)  shall  be  the 
law  of  that  State  as  though  Revised 
Article  8  had  been  adopted  by  that 
State. 

§  354.3    Law  governing  other  interests. 

(a)  To  the  extent  not  inconsistent  with 
the  regulations  in  this  Part,  the  law  (not 
including  the  conflict-of-law  rules)  of  a 
Securities  In*ermediar\'s  jurisdiction 
governs: 

(1)  The  acquisition  of  a  Security 
Entitlement  from  the  Securities 
Intermediar\'. 

(2J  The  rights  and  duties  of  the 
Securities  Intermediary  and  Entitlement 
Holder  arising  out  of  a  Security 
Entitlement: 

(3)  Whether  the  Securities 
Intermediary  owes  any  duties  to  an 
adverse  claimant  to  a  Security 
Entitlement; 

(4)  Whether  an  Adverse  Claim  can  be 
asserted  against  a  Person  who  acquires 
a  Security  Entitlement  from  the 
Securities  Intermediary  or  a  Person  who 
purchases  a  Security  Entitlement  or 
interest  therein  from  an  Entitlement 
Holder:  and 

(5)  Except  as  otherwise  pro\ided  in 
paragraph  (c)  of  this  section,  the 
perfection,  effect  of  perfection  or  non- 
perfection  and  priority  of  a  security 
interest  in  a  Securitv  Entitlement. 
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(b)  The  following  rules  determine  a 
"Securities  Interniediarv's  jurisdiction" 
for  purposes  of  this  section: 

(1)  If  an  agreement  between  the 
Securities  Intermediary  and  its 
Entitlement  Holder  specifies  that  it  is 
governed  bv  the  law  of  a  particular 
jurisdiction,  that  jurisdiction  is  the 
Securities  Intermediary's  jurisdiction. 

(2)  If  an  agreement  between  the 
Se<:urities  Intermediary  and  its 
Entitlement  Holder  does  not  specify  the 
governing  law  as  provided  in  paragraph 
(b)(1)  of  this  section,  but  expressly 
specifies  that  the  set:urities  account  is 
maintained  at  an  office  in  a  particular 
jurisdiciion,  that  jurisdiction  is  the 
Securities  Intermediary's  jurisdiction. 

(3)  If  an  agreement  between  the 
Securities  Intermediary  and  its 
Entitlement  Holder  does  not  specify  a 
jurisdiction  as  provided  in  paragraph 
(b)(1)  or  (b)(2!  of  this  section,  the 
Securities  Intermediary's  ]urisdiction  is 
the  jurisdiction  in  which  is  located  the 
office  identified  in  an  account  statement 
as  the  office  serving  the  Entitlement 
Holder's  account. 

(4)  If  an  agreement  between  the 
Securities  Intermediary  and  its 
Entitlement  Holder  does  not  specify  a 
jurisdiction  as  provided  in  paragraph 
(b)(1)  or  (b)(2)  of  this  section  and  an 
account  statement  does  not  identifv  an 
office  serving  the  Entitlement  Holder's 
account  as  provided  in  paragraph  fb)(3) 
of  this  section,  the  Securities 
Intermediar\-'s  jurisdiction  is  the 
lurisdiction  in  which  is  located  the  chief 
executive  office  of  the  Securities 
intermediary. 

(c)  Notwithstanding  the  general  rule 
in  paragraph  (a)(5)  of  this  section,  the 
law  (but  not  the  conflict-of-law  rules)  of 
the  jurisdiction  in  which  the  Person 
creating  a  security  interest  is  located 
governs  whether  and  how  the  security 
interest  may  be  perfected  automatically 
or  by  fifing  a  financing  statement 

(d)  If  the  lurisdiction  specified  in 
paragraph  (b)  of  this  section  is  a  State 
that  has  not  adopted  Revised  .Article  8 
(incorporated  by  reference,  see  §354.1), 
then  the  law  for  the  matters  specified  in 
paragraph  (a)  of  this  section  shall  be  the 
law  of  that  State  as  though  Revised 
Article  8  had  been  adopted  bv  that 
State  For  purposes  of  the  application  of 
the  matters  specified  in  paragraph  (a)  of 
this  section,  the  Federal  Reserve  Bank 
maintaining  the  Participants  Securities 
Account  is  a  clociring  corporation,  and 
the  Participant's  interest  in  a  Book-entry 
Security  is  a  Security  Entitlement 

§  354.4    Creation  of  Participant's  Security 
Entitlement:  security  interests. 

(a)  A  Participant's  Securitv 
Entitlement  is  created  when  a  Federal 


Reserve  Bank  indicates  by  book-entry 
that  a  Book-entry  Sallie  Mae  Security 
has  been  credited  to  a  Participant's 
Securities  Account. 

(b)  A  security  interest  in  a  Security 
Entitlement  of  a  Participant  in  favor  of 
the  United  States  to  se{;ure  deposits  of 
public  money,  including  without 
limitation  deposits  to  the  Treasury  tax 
and  loan  accounts,  or  other  security 
interest  in  favor  of  the  United  States  that 
is  required  by  Federal  statute. 
regulation,  or  agreement,  and  that  is 
marked  on  the  books  of  a  Federal 
Reserve  Bank  is  thereby  effected  and 
perfected,  and  has  priority  over  any 
other  interest  in  the  securities.  Where  a 
security  interest  in  favor  of  the  United 
States  in  a  Security  Entitlement  of  a 
Participant  is  marked  on  the  books  of  a 
Federal  Reserve  Bank,  such  Federal 
Reserve  Bank  may  rely,  and  is  protected 
in  relying,  exclusively  on  the  order  of  an 
authorized  representative  of  the  United 
States  directing  the  transfer  of  the 
security.  For  purposes  of  this  paragraph, 
an  "authorized  representative  of  the 
United  States"  is  the  official  designated 
in  the  applicable  regulations  or 
agreement  to  which  a  Federal  Reserve 
Bank  is  a  party,  governing  the  securitv 
interest. 

(c)(1)  Sallie  Mae  and  the  Federal 
Reserve  Banks  have  no  obligaUon  to 
agree  to  act  on  behalf  of  any  Person  or 
to  recognize  the  interest  of  any 
transferee  of  a  security  interest  or  other 
limited  interest  in  favor  of  any  Person 
except  to  the  extent  of  any  specific 
requirement  of  Federal  law  or  regulation 
or  to  the  extent  set  forth  in  any  specific 
agreement  with  the  Fede.-al  Reserve 
Bank  on  whose  books  the  interest  of  the 
Participant  is  recorded.  To  the  extent 
required  by  such  law  or  regulation  or  set 
forth  in  an  agreement  with  a  Federal 
Reserve  Bank,  or  the  Federal  Reserve 
Bank  Operating  Circular,  a  securit\ 
interest  in  a  Security  Entitlement  that  is 
in  favor  of  a  Federal  Reserve  Bank, 
Sallie  Mae,  or  a  Person  may  be  created 
and  perfected  by  a  Federal  Reserve  Bank 
marking  its  books  to  record  the  security 
interest.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  security 
interest  in  a  Security  Entitlement 
marked  on  the  books  ot  a  Federal 
Reserve  Bank  shall  have  priority  over 
any  other  interest  in  the  securities. 

(2)  In  addition  to  the  method 
provided  in  paragraph  (c)(1)  of  this 
section,  a  security  interest,  including  a 
security  interest  in  favor  of  a  Federal 
Reserve  Bank,  may  be  perfected  bv  any 
method  by  which  a  security  interest 
may  be  perfected  under  applicable  law 
as  described  in  §  354.2(b)  or  §  354.3  The 
perfeciion,  effect  of  perfection  or  non- 
perfection  and  priority  of  a  security 


interest  are  governed  by  such  applicable 
law.  A  security  interest  in  favor  of  a 
Federal  Resen-e  Bank  shall  be  treated  as 
a  security  interest  in  favor  of  a  clearing 
corporation  in  all  respects  under  such 
law,  including  with  respect  to  the  effect 
of  perfection  and  priority  of  such 
security  interest.  A  Federal  Reserve 
Bank  Operating  Circular  shall  be  treated 
as  a  rule  adopted  by  a  clearing 
corporation  for  such  purposes, 

§  354,5    Obligations  of  Sallie  Mae;  no 
adverse  claims. 

(a)  Except  in  the  case  of  a  securitv 
interest  in  favor  of  the  United  States  or 
a  Federal  Reserve  Bank  or  otherwise  as 
provided  in  §  354.4(c)(1).  for  the 
purposes  of  this  Part  354,  Sallie  Mae 
and  the  Federal  Reserve  Banks  shall 
treat  the  Participant  to  whose  Securities 
Account  an  interest  in  a  Book-entrv 
Sallie  Mae  Security  has  been  credited  as 
the  person  exclusively  entitled  to  issue 
a  Transfer  Message,  to  receive  interest 
and  other  payments  with  respect  thereof 
and  otherwise  to  exercise  all  the  rights 
and  powers  with  respect  to  such 
Security,  notwithstanding  any 
information  or  notice  to  the  contrary. 
Neither  the  Federal  Reserve  Banks  nor 
Sallie  Mae  is  liable  to  a  Person  asserting 
or  having  an  Adverse  Claim  to  a 
Security  Entitlement  or  to  a  Book-entry 
Sallie  Mae  Security  in  a  Participant's 
Securities  Account,  including  any  such 
claim  arising  as  a  result  of  the  transfer 
or  disposition  of  a  Book-entry  Sallie 
Mae  Security  by  a  Federal  Reserve  Bank 
pursuant  to  a  Transfer  Message  that  the 
Federal  Reserve  Bank  reasonably 
believes  to  be  genuine. 

(b)  The  obligation  of  Sallie  Mae  to 
make  payments  of  interest  and  principal 
with  respect  to  Book-entn,'  Sallie  Mae 
Securities  is  discharged  at  the  time 
payment  in  the  appropriate  amount  is 
made  as  follows: 

(1)  Interest  on  Book-entry  Sallie  Mae 
Securities  is  either  credited  by  a  Federal 
Reserve  Bank  to  a  Funds  Account 
maintained  at  such  Bank  or  otherwise 
paid  as  directed  by  the  Participant. 

(2)  Book-entrv'  Sallie  Mae  Securities 
are  redeemed  at  maturity  or  pursuant  to 
a  call  for  redemption  in  accordance  with 
their  terms  by  a  Federal  Reserve  Bank 
withdrawing  the  securities  from  the 
Participant's  Securities  Account  in 
which  they  are  maintained  and  bv  either 
crediting  the  amount  of  the  redemption 
proceeds,  including  both  principal  and 
interest  where  applicable,  to  a  Funds 
Account  at  such  Bank  or  otherwise 
paying  such  principal  and  interest,  as 
directed  by  the  Participant. 
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§354.6 
Banks. 


Authority  of  Federal  Reserve 


(a)  Each  Federal  Reserve  Bank  is 
hereby  authorized  as  fiscal  agent  of 
Sallie  Mae  to  perform  functions  with 
respect  to  the  issuance  of  Book-entr\' 
Sallie  Mae  Securities  offered  and  sold 
by  Sallie  Mae,  in  accordance  with  the 
Securities  Documentation,  and  Federal 
Reserve  Bank  Operating  Circulars;  to 
service  and  maintain  Book-entr>'  Sallie 
Mae  Securities  in  accounts  established 
for  such  purposes;  to  make  payments  of 
principal  and  interest  with  respect  to 
such  Book-entry  Sallie  Mae  Securities  as 
directed  by  Sallie  Mae;  to  effect  transfer 
of  Book-entry  Sallie  Mae  Securities 
between  Participants'  Securities 
Account  as  directed  by  the  Participants; 
to  effect  conversions  between  Book- 
entry  SaUie  Mae  securities  and 
Definitive  Sallie  Mae  Securities  with 
respect  to  those  securities  as  to  which 
conversion  rights  are  available  pursuant 
to  the  applicable  Securities 
Documentation;  and  to  perform  such 
other  duties  as  fiscal  agent  as  may  be 
requested  by  Sallie  Mae. 

fb)  Each  Federal  Reserve  Bank  may 
issue  Operating  Circulars  not 
inconsistent  with  this  Part,  governing 
the  details  of  its  handling  of  Book-entry 
Sallie  Mae  Securities,  Security 
Entitlements,  and  the  operation  of  the 
Book-entry  System  under  this  Part. 

§  354.7    Withdrawal  of  eligible  Book-entry 
Sallie  Mae  Securities  for  conversion  to 
definitive  form. 

(a)  Eligible  Book-entry  Sallie  Mae 
Securities  may  be  withdrawn  from  the 
Book-entry  System  by  requesting 
delivery  of  Hke  Definitive  Sallie  Mae 
Securities. 

(b)  A  Federal  Reserve  Bank  shall, 
upon  receipt  of  appropriate  instructions 
to  withdraw  Eligible  Book-entry  Sallie 
Mae  Securities  from  book-entry  in  the 
Book-entry  System,  convert  such 
securities  into  Definitive  Sallie  Mae 
Securities  and  deliver  them  in 
accordance  with  such  instructions.  No 
such  conversion  shall  affect  existing 
interests  in  such  Sallie  Mae  Securities. 

(c)  All  requests  for  withdrawal  of 
Eligible  Book -entry  Sallie  Mae 
Securities  must  be  made  prior  to  the 
maturity  or  date  of  call  of  such 
securities. 

(d)  Sallie  Mae  Securities  which  are  to 
be  delivered  upon  withdrawal  may  be 
issued  in  either  registered  or  bearer 
form,  to  the  extent  permitted  by  the 
applicable  Securities  Documentation. 

§  354.8    Waiver  of  regulations. 

The  Secretary  reserves  the  right,  in 
the  Secretar>'"s  discretion,  to  waive  any 
provision(s)  of  the  regulations  in  this 


Part  in  any  case  or  class  of  cases  for  the 
convenience  of  Sallie  Mae,  or  in  order 
to  relieve  any  person  or  entity  of 
unnecessary  hardship,  if  such  action  is 
not  inconsistent  with  law,  does  not 
adversely  affect  substantial  existing 
rights,  and  the  Secretary  is  satisfied  that 
such  action  will  not  subject  Sallie  Mae 
to  any  substantial  expense  or  liability. 

§  354.9    Liability  of  Sallie  Mae  and  Federal 
Reserve  Banks. 

Sallie  Mae  and  the  Federal  Resene 
Banks  may  rely  on  the  information 
provided  in  a  Transfer  Message,  and  are 
not  required  to  verify  the  information. 
Sallie  Mae  and  the  Federal  Reserve 
Banks  shall  not  be  liable  for  any  action 
taken  in  accordance  with  the 
information  set  out  in  a  Transfer 
Message  or  evidence  submitted  in 
support  thereof. 

§354.10    Additional  provisions. 

(a)  Additional  requirements.  In  any 
case  or  any  class  of  cases  arising  under 
these  regulations,  Sallie  Mae  may 
require  such  additional  evidence  and  a 
bond  of  indemnity,  with  or  without 
surety,  as  may  in  the  judgment  of  Sallie 
Mae  be  necessary  for  the  protection  of 
the  interests  of  Sallie  Mae. 

(b)  Notice  of  attachment  for  Sallie 
Mae  Securities  in  Book-entry  System. 
The  interest  of  a  debtor  in  a  Security 
Entitlement  may  be  reached  by  a 
creditor  only  by  legal  process  upon  the 
Securities  Intermediary  with  whom  the 
debtor's  securities  account  is 
maintained,  except  where  a  Security 
Entitlement  is  maintained  in  the  name 
of  a  secured  party,  in  which  case  the 
debtor's  interest  may  be  reached  by  legal 
process  upon  the  secured  party.  The 
regulations  in  this  part  do  not  purport 

to  establish  whether  a  Federal  Reserve 
Bank  is  required  to  honor  an  order  or 
other  notice  of  attachment  in  any 
particular  case  or  class  of  cases. 

Dated:  December  29,  1996, 
Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

(PR  Doc.  97-129  Filed  1-3-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 
[DoD  6010.8-R] 
RIN  0720-AA29 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Clarification  of  the  CHAMPUS 
Exclusion  of  Unproven  Drugs,  Devices 
and  Medical  Treatments  and 
Procedures 

AGENCY:  Office  of  the  Secretar)'.  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  clarifies  the 
CHAMPUS  exclusion  of  unproven 
drugs,  devices  and  medical  treatments 
and  procedures  and  describes  the 
process  that  the  Office  of  CHAMPUS 
follows  in  determining  when  such 
drugs,  devices,  treatments  and 
procedures  have  moved  from  the  status 
of  unproven  to  the  position  of  proven 
medical  effectiveness.  This  clarification 
is  necessar\-  to  ensure  the  CHAMPUS 
beneficiary  and  provider  population 
understand  the  process  the  Office  of 
CHAMPUS  (OCHAMPUS)  follows  prior 
to  endorsement  by  CHAMPUS  of  a  new 
emerging  medical  technology,  drug,  or 
device  for  which  the  safety  and  efficacy 
have  been  proven. 
DATES:  This  final  rule  is  effective 
Februan,  5.  1996. 

ADDRESSES:  Office  nf  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Program 
Development  Branch.  Aurora,  CO 
80045-6900 

FOR  FURTHER  INFORMATION  COfTTACT: 
Rene  Morrell.  Program  Development 
Branch.  OCHAMPUS,  telephone  (3031 
361-1218 

SUPPLEMENTARY  INFORMATION: 

A.  Discussion  of  Champus  Policy 

Under  statutes  governing  CHAMPUS, 
including  10  U.S.C.  1079.  CHAMPUS 
payments  are  prohibited  for  health  care 
services  that  are  "not  medically  or 
psychologically  necessarv    "  The 
purpose  of  this  provision,  common  in 
health  care  payment  programs,  is  to 
prevent  CHAMPUS  beneficiaries  from 
being  exposed  to  less  than  fully 
developed  and  tested  medical 
procedures  and  to  avoid  the  associated 
risk  of  unnecessarv^  or  unproven 
treatment.  CH.AMPUS  regulations  and 
program  policies  restrict  benefits  to 
those  procedures  for  which  the  safety 
and  efficacy  have  been  proven  to  be 
comparable  or  superior  to  conventional 
therapies.  In  general,  the  CHAMPUS 
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regulations  and  program  policies 
exclude  cost-sharing  of  procedures 
which  are  unproven,  including  those 
that  remain  in  a  developmental  status. 
The  evolution  of  any  medical 
technology  or  procedure  from  unproven 
status  to  one  of  national  acceptance  is 
often  controversial,  with  those  members 
of  the  medical  conununitv  who  are 
using  and  promoting  the  procedure 
arguing  that  the  procedure  has  national 
acceptance.  In  determining  whether  a 
procedure  has  proven  medical 
effectiveness,  CHAMPIJS  uses  the 
following  hierarchy  of  assessment 
sources: 

1.  Well-controlled  studies  of  clinically 
meaningful  endpoints,  published  in 
refereed  medical  literature. 

2.  Formal  technology  assessments 
from  nationallv  recognized  technology 
assessment  groups,  such  as  the: 

— Food  and  Drug  Administration  (FDA); 
— Agencv  for  Health  Care  Policy  and 

Research  (.AHCPR); 
— Emergency  Care  Research  Institute 

(ECRI). 

3.  National  medical  policy  organization 
positions  such  as  the: 

— Medical  Advisory  Panel  of  the 
National  Blue  Cross/Blue  Shield 
Association. 

4.  National  professional  medical 
association  positions  such  as  those 
promulgated  bv  the: 

— American  College  of  Obstetricians  and 

Gynecologists. 

5.  National  expert  opinion 
organizations  such  as  the: 
— Diagnostic  and  Therapeutic 

Technology  Assessment  (DATTA) 

group  of  the  American  Medical 

Association; 
— Health  Care  Financing 

Administration. 

CHAMPUS  policy  and  benefit 
structure  are  never  based  solely  on 
coverage  offered  by  other  third  partv 
payers,  including  Medicare,  since  each 
operates  under  different  rules  and 
requirements. 

B.  Need  for  the  Regulation 

This  final  rule  does  not  present  new 
agency  policy.  Rather,  it  reaffirms  and 
clarifies  existing  CHAMPUS  policy  in 
the  body  of  the  CHAMPUS  regulation. 
We  revise  the  regulation  primarily  in 
response  to  a  series  of  U.S.  district  court 
decisions  concerning  one  particular 
unproven  treatment,  high  dose 
chemotherapy  (HIX)  with  stem  cell 
rescue  (SCR)  as  a  treatment  for  breast 
c:ancer  (discussed  more  below),  in 
which  the  courts  held  that  the 
CHA\tPUS  determination  regarding  this 
treatment  was  not  sufficiently 
established  to  be  accepted  by  the  courts. 


For  example,  in  Hawkins  v.  Mo/7 
Handlers  Benefit  Plan  and  CHAMPUS. 
Civil  No.  1:94CV6.  W.D.N. C.  (Jan.  28. 
1994).  the  court  ruled  on  a  motion  for 
a  preliminary  injunction  filed  by  a 
beneficiary  of  both  the  Mail  Handlers 
Benefit  Plan  and  CHAMPIJS.  seeking  a 
court  order  overruling  the  exclusion  in 
both  plans  of  coverage  for  HDC/SCR  as 
a  treatment  for  breast  cancer.  The  court 
ruled  in  favor  of  the  Mail  Handlers 
Benefit  Plan,  but  against  CHAMPUS 
based  on  judgment  that  the 
determination  that  this  procedure  was 
experimental  was  not  clearly 
established  by  CHAMPUS  and  was  not 
supported  by  the  evidence  submitted  to 
the  court. 

Similarly,  in  Wheeler  \'.  Dynamic 
Engineering  Inc.,  and  CHAMPUS.  No. 
4.94CV16.  E.D.Va  (April  4.  1994). 
another  case  of  a  beneficiary  covered  by 
both  an  employer  plan  and  CHAMPUS 
who  sought  a  judgment  that  both  should 
cover  HDC/SCR  for  breast  cancer 
treatment,  the  court  made  a  distinction 
between  a  new  company  plan  that 
specifically  excluded  the  procedure  and 
the  former  company  plan  and 
CHAMPUS.  both  of  which  did  not 
expressly  do  so.  After  determining  that 
the  former  plan  was  applicable  (based 
on  the  date  the  treatment  began),  the 
court  ruled  that  neither  the  plan  nor 
CHAMPUS  could  properly  exclude 
coverage  of  the  procedure. 

Two  Circuit  Courts  of  Appeals  have 
recently  addressed  this  issue,  and 
reached  conflicting  results.  In  Smith  v. 
OCHAMPUS,  No.  94-3744.  7th  Cir.. 
Sept.  26,  1995.  the  Seventh  Circuit 
Court  of  Appeals  ruled  that  the 
CHAMPUS  exclusion  for  HDC/SCR  for 
breast  cancer  was  justified,  but  the 
opposite  answer  was  reached  by  the 
Fourth  Circuit  Court  of  Appeals  in 
Wilson  V.  OCHAMPUS.  No.  95-1016. 
4th  Cir.,  Sept.  15.  1995.  The  Seventh 
Circuit  recently  granted  a  motion  for 
rehearing  in  the  Smith  case. 

OCHAMPUS  has  carefully  reviewed 
the  evidence  on  HDC/SCR  as  a 
treatment  for  breast  cancer.  It  is  our 
conclusion  that  it  continues  to  be  an 
unproven  treatment  because  the 
chemotherapy  regimen  is  not  approved 
by  FDA.  no  well-controlled  clinical 
trials  have  proven  the  effectiveness  of 
HDC/SCR  for  breast  cancer  (and  certain 
other  cancers  as  well),  and  because 
formal  technology  assessment  studies 
have  concluded  similarly.  The 
CHAMPUS  policy  regarding  the 
unproven  nature  of  HFX^/SCR  for  breast 
cancer  is  based  upon  a  series  of  reports 
from  four  primary  sources: 

1.  The  1988  study  entitled  '-Public 
Health  Service  Reassessment: 
Autologous  Bone  Marrow 


Transplantation"  prepared  by  the  Office 
of  Health  Technology  Assessment, 
Agencv  for  Health  Care  Policy  and 
Research  (OHTA/AHCPR)  of  the  Public 
Health  Service,  and  authored  by  Harry 
Handelsman,  D.O.; 

2.  The  American  Medical  Association 
Diagnostic  and  Therapeutic  Technology 
Assessment  (AMA  DATTA)  evaluation 
of  January  1990  entitled  "Autologous 
Bone  Marrow  Transplantation  0 
Reassessment"  by  Elizabeth  Brown, 
M.D.: 

3.  The  June  1993  study  entitled 
"Autologous  Bone  Marrow  Transplant 
and  Peripheral  Blood  Stem  Cell  Rescue 
for  the  Treatment  of  Breast  Cancer" 
copyright  by  the  Emergency  Care 
Research  Institute  (ECRI)  5200  Butler 
Pike,  Plymouth  Meeting,  Pa  19462;  and 

4.  The  February  1995  ECRI 
asse,ssment  of  "Autologous  Bone 
Marrow  Transplant  and  Peripheral 
Blood  Stem  Cell  Rescue  for  the 
Treatment  of  Breast  Cancer." 

Since  the  time  the  1988  and  1990 
reports  mentioned  above  were  initially 
prepared,  OCHAMPUS  has  performed  a 
continuous  review  of  the  refereed 
medical  literature  on  this  topic,  and  has 
had  numerous  confirming  discussions 
with  the  Office  of  Health  Technology 
Assessment  (OHTA)  of  the  Public 
Health  Service  regarding  their  position. 
The  latest  of  these  discussions 
confirmed  the  lack  of  refereed  medical 
literature  that  would  support 
CHAMPUS  coverage  of  this  procedure 
for  treatment  of  breast  carcinoma. 
Therefore,  although  the  initial  policy 
classifying  HDC/SCR  as  investigational 
under  CHAMPUS  was  based  upon 
literature  and  technical  assessments 
dating  from  the  1988-1990  time-frame, 
OCHAMPUS  continually  monitored 
development  of  the  literature  and  the 
status  of  ongoing  well-controlled 
clinical  trials  regarding  the  effectiveness 
of  this  form  of  treatment  for  breast 
carcinoma  and  other  carcinomas  for 
which  it  is  not  currently  authorized  as 
a  CHAMPUS  benefit.  The  June  1993 
formal  assessment  by  ECRI  provided 
independent  reconfirmation  of  the 
CHAMPUS  position.  This  independent 
reconfirmation  has  been  substantially 
bolstered  by  the  1995  ECRI  studies 
which  indicated  that  "results  from  the 
experimental  procedure  are  not  any 
better  than  published  results  for 
conventional  therapy  to  treat  breast 
cancer,"  and  that  "the  impetus  for  this 
(treatment)  is  more  political  than 
scientific  *   *    *  (It)  is  a  treatment  that's 
becoming  mandated  by  popular 
opinion."  This  most  recent  information 
reconfirms,  in  even  stronger  terms  and 
with  new  studies  and  literature,  the 
earlier  conclusions  ofprevious 
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technology  assessments  that  HDC/SCR 
has  not  been  proven  to  be  effective  in 
the  treatment  of  breast  cancer.  To  date 
there  has  been  no  new  evidence  which 
would  warrant  a  departure  from  the 
original  coverage  determination  to 
exclude  CHAMPUS  cost-sharing  of  this 
procedure  for  the  treatment  of  breast 
carcinoma.  The  CHAMPUS  position  is 
further  supported  by  the  Consensus 
Conference  on  Intensive  Chemotherapy 
Plus  Hematopietic  Stem  Cell 
Transplantation  in  Malignancies 
[(Journal  of  Clinical  Oncology,  Volume 
12,  Number  1,  (January  1994);  pages 
226-231;  (Attachment  5)1  which  states 
in  part: 

*  *   *  Ahhough  there  is  currently 
insufficient  evidence  to  justify  the  use  of 
HDC/plus  HSC  (Hematopietic  Stem  Cell) 
transplantation  outside  the  setting  of  clinical 
trial  for  any  stage  of  breast  cancer,  there  is 
amply  scientific  baclcground  for  vigorous 

clinical  investigation  in  this  important  area 

*   *   * 

Based  on  the  evidence  regarding  this 
procedure,  which  demonstrates  that  it 
continues  to  be  unproven,  and  the  series 
of  recent  court  rulings  declining  to 
follow  an  exclusion  not  clearly 
established  in  the  governing 
instruments  of  the  program,  we  believe 
this  rule  is  necessary  to  reaffirm  and 
clarify  CHAMPUS  policy  on  unproven 
drugs,  devices,  and  medical  treatments 
and  procedures  and  to  specifically  list  a 
number  of  procedures  we  have 
determined  are  unproven. 

The  Department  shares  public  and 
scientific  concern  about  disappointing 
cure  rates  under  standard  cancer 
therapies.  In  emphasizing  refereed 
medical  literature  as  the  primary  source 
of  reliable  evidence  that  a  particular 
treatment  or  procedure  has  proven 
medical  effectiveness,  we  also 
underscore  our  support  for  committed 
efforts  to  advance  medical  research.  We 
have  an  interest  and  a  responsibility  to 
participate  in  the  appropriate  evaluation 
of  improved  therapeutic  approaches  for 
our  patients.  A  number  of  military 
medical  centers  are  engaged  in  such 
research  protocols.  In  November  1994, 
under  authority  of  10  U.S.C.  1092,  the 
Department  of  Defense  undertook  a 
demonstration  project  to  authorize 
payment  for  breast  cancer  treatment 
under  certain  government  approved 
clinical  protocols.  Initially,  the 
demonstration  project  applied  only  to 
phase  III  clinical  trials  under  approved 
National  Cancer  Institute  protocols  for 
high  dose  chemotherapy  with  stem  cell 
rescue  for  breast  cancer  treatment  It 
was  expanded  in  January  of  this  year  to 
include  a  broad  range  of  National 
Cancer  Institute  sponsored  Phase  II  and 
III  clinical  trials  for  other  cancers  The 


Department  has  worked  closely  with  the 
National  Cancer  Institute  to  establish  a 
formal  program  for  interagency 
cooperation  which  will  provide  an 
important  contribution  to  the  continued 
development  of  promising  new  cancer 
therapies. 

C.  Provisions  of  the  Final  Rule 

The  final  rule  describes  the  criteria 
we  use  to  identify  the  proven  medical 
necessity  of  procedures,  treatments, 
drugs,  or  devices,  includes  a  partial  list 
of  unproven  drugs,  devices,  treatments, 
and  procedures,  and  makes  provision 
for  promptly  treating  a  drug,  device, 
treatment  or  procedure  as  no  longer 
unproven  when  reliable  scientific 
evidence  supports  that  conclusion.  Anv 
changes  to  the  partial  list  will  be 
published  periodically  as  a  notice  in  the 
Federal  Register. 

D.  Public  Comments 

This  final  rule  is  based  on  a  proposed 
rule  published  May  18,  1995  (60  FR 
26705-26709).  We  received  seven 
public  comments.  Many  of  the 
comments  were  quite  similar  in  wording 
and  content.  Some  were  ver\'  detailed 
and  provided  helpful  insight  and 
analysis.  We  thank  those  who  provided 
input  on  this  important  issue. 
Significant  items  raised  by  commenters 
and  our  analysis  of  the  comments  are 
summarized  below; 

1.  Definitions  of  "Experimental  "  We 
received  a  significant  number  of 
comments  expressing  concerns  about 
terminology  used  in  the  proposed  rule. 
particularly  the  use  of  the  term 
"experimental"  to  describe  treatments 
that  had  not  yet  established  proven 
medical  effectiveness. 

Response:  We  agree  that  use  of  this 
term  causes  more  confusion  than 
clarification,  and  have  modified  the 
final  rule  to  delete  the  use  of  the  term 
"experimental." 

2.  Effect  of  CHAMPUS  policy  on  other 
government  agencies  or  other  health 
care  programs.  We  wish  to  underscore 
that  this  final  rule  relates  to  the 
CHAMPUS  program  It  does  not  directly 
affect  Medicare.  Medicaid  or  other 
payers.  Each  program  has  its  own  set  of 
rules,  requirements,  and  procedures 
Thus,  determinations  by  the  Office  of 
CHAMPUS  concerning  medical 
treatnlents  that  have  established  proven 
medical  effectiveness  and  those  that 
have  not  should  be  understood  as 
representing  the  best  judgment  of  the 
Department  of  Defense,  but  not 
necessarily  reflecting  the  views  of  any 
other  government  agency  or  other  health 
care  program.  In  addition  CHAMPUS 
policy  and  benefit  structure  are  never 
based  solely  on  coverage  offered  by 


other  third  party  payers,  including 
Medicare,  since  each  operates  under 
different  rules  and  requirements.  In  the 
interest  of  minimizing  regulatory- 
burden  and  confusion,  CHAMPUS  seeks 
to  harmonize  its  coverage  policy  with 
other  federal  programs  and  the  private 
sector  to  the  extent  appropriate. 

3.  Discretionary  waiver  authority.  One 
commenter  suggested  this  rule  provide 
discretionary  waiver  authority  to  the 
Director.  OCHAMPUS.  based'on 
coordination  at  the  professional  level 
between  the  militarv  medical  services 
and  OCHAMPUS.  to  ensure  that 
individuals  who  might  otherwise 
benefit,  would  not  be  unduly  penalized 
by  the  inflexibility  of  the  rule.  Such  a 
provision  would  be  consistent  with 
implementation  of  the  managed  care 
concept,  current  research  protocols  at 
military  facilities,  and  the  Department 
of  Defen.se  demonstration  programs 

Response  The  CHAMPUS  Regulation 
already  allows  for  discretionary  waiver 
authority  for  rare  and  unusual  cases, 
consistent  with  applicable  law. 
However,  by  law,  CHAMPUS  can  only 
cost-share  medically  necessary-  supplies 
and  services  Any  drujj.  device  or 
medical  treatment  or  procedure  yvhose 
safety  and  efficacy  have  not  been 
established,  is  unproven  and  cannot  be 
cost-shared  b>  CHAMPUS 

4   Defmition  of  Reliable  Evidence  We 
received  several  comments  expressing 
concern  about  the  use  of  the  term 
"reliable  evidence"  in  the  proposed 
rule  Many  of  the  types  of  e\idence 
demanded  by  the  proposed  regulation 
do  not  exist  for  many  surgical  and  other 
procedures.  Also,  simply  stating  that 
randomized  controlled  trials  constitute 
a  form  of  reliable  evidence,  does  not 
address  the  question  whether  the  trial 
demonstrates  efficacy  or  lack  thereof. 
The  commenter  believed  that 
CH.\MPUS  needs  to  define  more  clearly 
how  it  will  determine  the  boundaries  of 
experimental,  i.e..  the  "gray  zone" 
between  effective  and  ineffective 
treatment. 

Response:  We  agree  that  the  use  of 
this  term  was  easily  misunderstood  and 
have  modified  the  definition  for  clarity. 
The  term  "reliable  evidence"  means 
well  controlled  studies  of  clinically 
meaningful  endpoints,  published  in 
refereed  medical  literature;  published 
formal  technology  assessments, 
published  reports  of  national 
professional  medical  associations; 
published  national  medical  policy 
organizations  positions;  and  published 
reports  of  national  expert  opinion 
organizations.  We  have  also  included 
specific  examples  of  resources  not 
included  in  the  meaning  of  reliable 
evidence.  As  stated  previously,  the 
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definition  of  "experimental"  has  been 
deleted  from  the  rule. 

5.  Benefit  Limitations.  We  received 
several  comments  on  the  denial  of 
payment  for  a  procedure  that  uses  FDA- 
approved  products,  and  coverage  of  off- 
label  uses  of  approved  drugs  in  clinical 
trials.  It  was  recommended  that 
CHAMPUS  cover  the  patient's  care  costs 
associated  with  any  clinical  trial 
(including  all  "phases"  of  evaluation) 
involving  a  life-threatening  or  other 
serious  condition. 

Response:  Some  procedures,  even 
though  the  procedure  uses  an  FDA- 
approved  product,  do  not  meet 
CHAMPUS'  criteria  for  medically 
necessary  treatment.  The  purpose  of  this 
provision  is  to  prevent  CH.-XMPLJS 
beneficiaries  from  bemg  exposed  to  less 
than  fully  developed  and  tested  medical 
procedures  and  to  avoid  the  associated 
risk  of  unnecessary  or  unproven 
treatment.  In  addition,  services  or 
supplies  for  which  the  beneficiary  or 
sponsor  has  no  legal  obligation  to  pay: 
or  for  which  no  charge  would  he  made 
if  the  beneficiary  or  sponsor  was  not 
eligible  under  CHAMPUS,  as  may  be  the 
case  in  clinical  trials,  are  not  covered  by 
CHAMPUS.  One  of  the  provisions  of 
this  rule  allows  coverage  for  a  device 
with  an  FDA-approved  IDE  categorized 
by  the  FD.^  as  non-experimental/ 
investigation  (FDA  Category  B)  for 
CHAMPUS  beneficiaries  participating  in 
FDA-approved  clinical  trials 

6.  Off-Lobe!  Uses  of  Drugs.  Several 
commenters  were  concerned  that  the 
proposed  regulation  does  not  give 
automatic  coverage  to  many  well- 
recognized  off-label  uses  It  was 
recommended  that  CHAMPUS  adopt  the 
approach  that  Congress  utilized  in  the 
Medicaid  program  for  ail  drugs  and  in 
the  Medicare  program  for  cancer 
chemotherapy.  Under  tho.se  statutes,  off- 
label  drug  uses  listed  in  the  three  major 
drug-use  compendia — U.S. 
Pharmacopoeia  Drug  Information,  the 
.American  Medical  Association's  Drug 
Evaluations,  and  the  American  Hospital 
Formularv'  Service — are  automatically 
covered 

Response  The  above  listed 
compendia  do  not  meet  the  CHAMPUS 
criteria  for  'reliable  evidence." 
CH.AMPUS  can  consider  coverage  of 
unlabeled  or  off-label  uses  of  drugs  that 
are  otherwise  approved  by  the  FDA  for 
use  in  humans.  .Approval  for 
reimbursement  of  unlabeled  or  off-label 
uses  requires  review  for  medical 
necessity,  and  also  requires 
demonstrations  from  medical  literature, 
national  organizations,  or  technology 
assessment  bodies  that  the  unlabeled  or 
off-label  use  of  the  drug  is  safe,  effective 
and  in  accordance  with  nationally 


accepted  standards  of  practice  in  the 
medical  community. 

7.  List  of  Excluded  Procedures.  We 
received  several  comments  objecting  to 
several  of  the  items  listed.  Some 
comments  state  that  the  descriptions 
used  in  many  of  the  items  were  too 
vague  to  define  accurately  which 
procedures  are  being  excluded  for 
payment  and  some  are  of  procedures 
independent  of  the  diseases  or 
conditions  that  they  may  treat  or 
mitigate.  Several  commenters  submitted 
literature  regarding  intraoperative 
radiation  therapy;  single  and  dual 
photon  absorptiomentry  (DEXA): 
videofluroscopy,  herniography. 
percutaneous  balloon  valvuloplasty 
(PBV);  interoperative  monitoring  of 
sensory  evoked  potentials  (SEP); 
radioimmunoguided  surgery  in  the 
detection  of  cancer;  quantitative 
computed  tomography  (QCT); 
percutaneous  transluminal  angioplasty 
(PEA);  light  therapy  for  seasonal 
depression;  immunotherapy  for 
malignant  diseases;  intracavity 
administration  of  cisplatin;  palladium 
(103Pd)  seed  brachytherapy; 
cryosurgery  for  liver  metastases:  HLA- 
DNA  typing:  and  home  uterine  activity 
monitoring.  The  greatest  disagreement 
involved  high-dose  chemotherapy  with 
stem-cell  rescue  for  breast  cancer, 
ovarian  cancer,  testicular  cancer  and 
multiple  myeloma. 

Response:  The  issue  of  high-dose 
chemotherapy  with  stem-cell  rescue 
(HSC/SCR)  is  addressed  extensively  in 
the  preamble.  The  most  recent 
information  reconfirms,  in  even  stronger 
terms  and  with  new  studies  and 
literature,  the  earlier  conclusions  of 
previous  technology  assessments  that 
HSC/SCR  is  unproven  in  the  treatment 
of  breast  cancer.  To  date  there  has  been 
no  new  evidence  which  would  warrant 
a  departure  from  the  original  coverage 
determination. 

Since  the  proposed  rule  was 
published,  OCHAMPUS  has  removed 
herniography,  HLA-DNA  typing, 
cryosurgery  for  liver  metastases,  bone 
density  studies  [single  and  dual  photon 
absorptiometry'  and  quantitated 
computed  tomography  (QCT)l,  Contigen 
Bard  ®  collagen  implant,  transurethral 
laser  incision  of  the  prostate  (TULIP) 
and  intraventricular  administration  of 
narcotics  from  the  list  of  unproven 
procedures.  We  will  continually 
monitor  the  development  of  the 
literature  and  the  status  of  ongoing  well- 
controlled  clinical  trails  regarding  the 
effectiveness  of  the  remaining 
procedures  on  the  list.  If  and  when  the 
Director,  OCHAMPUS  determines  that, 
based  on  reliable  evidence,  a  procedure 
has  proven  medical  effectiveness,  the 


Director  OCHAMPUS  will  initiate 
action  to  remove  the  procedure  from  the 
partial  list  of  unproven  drugs,  devices  or 
medical  treatment  or  procedures. 

E.  Regulatory  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
"significant  regulatory  action,"  defined 
as  one  which  would  result  in  an  annual 
effect  on  the  economy  of  SlOO  million 
or  more,  or  have  other  substantial 
impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues 
regulations  which  would  have 
significant  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  This  rule 
will  not  involve  any  significant  burden 
on  the  CHAMPUS  beneficiary  or 
provider  population.  This  rule  only 
clarifies  the  CHAMPUS  exclusion  of 
unproven  drugs,  devices,  treatments  and 
procedures  and  describes  the  process 
that  the  Office  of  CHAMPUS  follows  in 
determining  for  purposes  of  benefit 
coverage  when  a  procedure,  treatment, 
drug,  or  device  has  moved  from  the 
status  of  unproven  to  the  position  of 
nationally  accepted  medical  practice. 
This  rule  does  not  impose  information 
collection  requirements  on  the  public 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501.  etseq.) 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
Insurance,  and  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  and  10  II.S.C. 
Chapter  55. 

2.  Section  199.2  is  amended  in 
paragraph  (b)  by  removing  the  definition 
of  "Experimental"  and  adding  the 
definitions  for  "Clinically  Meaningful 
Endpoints",  "Rare  Diseases  ",  "Reliable 
Evidence",  and  "Unlabeled  or  Off- 
Labeled  Drugs"  and  placing  them  in 
alphabetical  order  to  read  as  follows: 

§199.2    Definitions. 

•         ♦         *         •         * 

(b)  '   *   • 

Clinically  Meaningful  Endpoints.  As 
used  the  definition  of  reliable  evidence 
in  this  paragraph  (b)  and  §  199.4(g)(15), 
the  term  clinically  meaningful 
endpoints  means  objectively  measurable 
outcomes  of  clinical  interventions  or 
other  medical  procedures,  expressed  in 


UMI 


Federal  Register  /  Vol.  62,  No.  3  /  Monday,  January  6.  1997  /  Rules  and  Regulations  629 


terms  of  survival,  severity  of  illness  or 
condition,  extent  of  adverse  side  effects, 
diagnostic  capability,  or  other  effect  on 
bodily  functions  directly  associated 
with  such  results. 

*  *        «        *         * 

Rare  Diseases.  CHAMPUS  defines  a 
rare  disease  as  one  which  affects  fewer 
than  one  in  200,000  Americans. 

*  *        *        •        * 

Reliable  evidence.  (1)  As  used  in 
§  199.4tg)(15),  the  term  reliable  evidence 
means  only: 

(i)  Well  controlled  studies  of 
clinically  meaningful  endpoints, 
published  in  refereed  medical  literature. 

(ii)  Published  formal  technology 
assessments. 

(iii)  The  published  reports  of  national 
professional  medical  associations. 

(iv)  Published  national  medical  policy 
organization  positions:  and 

(v)  The  published  reports  of  national 
expert  opinion  organizations. 

(2)  The  hierarchy  of  reliable  evidence 
of  proven  medical  effectiveness, 
established  by  (1)  through  (5)  of  this 
paragraph,  is  the  order  of  the  relative 
weight  to  be  given  to  any  particular 
source.  With  respect  to  clinical  studies, 
only  those  reports  and  articles 
containing  scientifically  valid  data  and 
published  in  the  refereed  medical  and 
scientific  literature  shall  be  considered 
as  meeting  the  requirements  of  reliable 
evidence.  Specifically  not  included  in 
the  meaning  of  reliable  evidence  are 
reports,  articles,  or  statements  by 
providers  or  groups  of  providers 
containing  only  abstracts,  anecdotal 
evidence  or  personal  professional 
opinions.  Also  not  included  in  the 
meaning  of  reliable  evidence  is  the  fact 
that  a  provider  or  a  number  of  providers 
have  elected  to  adopt  a  drug,  device,  or 
medical  treatment  or  procedure  as  their 
personal  treatment  or  procedure  of 
choice  or  standard  of  practice. 
***** 

Unlabeled  or  Off-Label  Drugs.  Food 
and  Drug  Administration  (FDA) 
approved  drugs  that  are  used  for 
indications  or  treatments  not  included 
in  the  approved  labeling.  The  drug  must 
be  medically  necessary  for  the  treatment 
of  the  condition  for  which  it  is 
administered,  according  to  accepted 
standards  of  medical  practice. 
***** 

3.  Section  199.4  is  amended  by 
revising  paragraph  (g)(15)  to  read  as 
follows: 

§  199.4    Basic  program  benefits. 

***** 

(g)  Exclusions  and  limitations.  *   *   * 
(15)  Unproven  dnigb.  devices,  and 
medical  treatments  or  procedures.  By 


law,  CHAMPUS  can  only  cost-share 
medically  necessary  supplies  and 
services.  Any  drug,  device  or  medical 
treatment  or  procedure,  the  safety  and 
efficacy  of  which  have  not  been 
established,  as  described  in  this 
paragraph  (g)(15).  is  unproven  and 
cannot  be  cost-shared  by  CHAMPUS. 

(i)  A  drug,  device,  or  medical 
treatment  or  procedure  is  unproven: 

(A)  If  the  drug  or  device  cannot  be 
lawfully  marketed  without  the  approval 
or  clearance  of  the  United  States  Food 
and  Drug  Administration  (FDAJ  and 
approval  or  clearance  for  marketmg  has 
not  been  given  at  the  time  the  drug  or 
device  is  furnished  to  the  patient 

Note:  Although  the  use  of  drugs  and 
medicines  not  approved  b\'  the  FDA  for 
commercial  marketing,  that  is  for  use  by 
humans,  (even  though  permitted  for  testing 
on  humans)  is  excluded  from  coverage  as 
unproven.  drugs  grandfathered  by  the 
Federal  Food.  Drug  and  Cosmetic  .Act  of  1938 
may  be  covered  by  CHAMi'US  as  if  FD.^ 
approved. 

Certain  cancer  drugs,  designated  as  Group 
C  drugs  (approved  and  distributed  by  the 
National  Cancer  Institute)  and  Treatment 
Investigational  New  Drugs  (INDs),  are  not 
covered  under  CHAMPl'S  because  they  are 
not  approved  for  commercial  marketing  bv 
the  FDA,  However,  medical  care  related  to 
the  use  of  Group  C  drugs  and  Treatment  INDs 
can  be  cost-shared  under  CHAMPl'S  when 
the  patient' s  medical  condition  warrants 
their  administration  and  the  care  is  provided 
in  accordance  with  generally  accepted 
standards  of  medical  practice 

CHAMPUS  can  also  consider  coverage  of 
unlabeled  or  off-label  uses  of  drugs  that  are 
Food  and  Drug  Administration  (FD.^) 
approved  drugs  that  are  used  for  indications 
or  treatments  not  included  in  the  approved 
labeling.  Approval  for  reimbursement  of 
unlabeled  or  off-label  uses  requires  review 
for  medical  necessity,  and  also  requires 
demonstrations  from  medical  literature, 
national  organizations,  or  technology 
assessment  bodies  that  the  unlabeled  or  off- 
label  use  of  the  drug  is  safe,  effective  and  m 
accordance  with  nationally  accepted 
standards  of  practice  in  the  medical 
community. 

(B)  If  a  medical  device  (as  defined  bv 
21  U.S.C.  321(h))  with  an  Investigational 
Device  Exemption  (IDE)  approved  by 
the  Food  and  Drug  Administration  is 
categorized  by  the  FDA  as  experimental/ 
investigational  (FDA  Category  A). 

Note:  CHAMPUS  will  consider  for 
coverage  a  device  with  an  FDA-approved  IDE 
categorized  by  the  FD.A  as  non-experimental/ 
investigational  (FDA  Category  B)  for 
CHAMPUS  beneficiaries  participating  in 
FDA  approved  clinical  trials  (xiverage  of  any 
such  Category  B  de\ice  is  dependent  on  its 
meeting  all  other  requirements  of  the  lavks 
and  rules  governing  ChAMPUS  and  upnan  the 
beneficiary  invoived  meeting  the  FDA- 
approved  IDE  study  protocols. 


(C)  Unless  reliable  evidence  shows 
that  any  medical  treatment  or  procedure 
has  been  the  subject  of  well-controlled 
studies  of  clinically  meaningful 
endpoints,  which  have  determined  its 
maximum  tolerated  dose,  its  toxicity,  its 
safety,  and  its  efficacy  as  compared  with 
standard  means  of  treatment  or 
diagnosis.  (See  the  definition  of  reliable 
evidence  in  §  199.2  of  this  part  for  the 
procedures  used  in  determining  if  a 
medical  treatment  or  procedure  is 
unproven.) 

(D)  If  the  consensus  among  experts 
regarding  the  medical  treatment  or 
procedure  is  that  further  studies  or 
clinical  trials  are  nec.essar\-  to  determine 
its  maximum  tolerated  doses,  its 
toxicity,  its  safety,  or  its  effectiveness  as 
compared  with  the  standard  means  of 
treatment  or  diagnosis.  (See  the 
definition  of  reliable  evidence  in  §  199.2 
of  this  part  for  the  procedures  used  in 
determining  if  a  medical  treatment  or 
procedure  is  unproven.) 

(ii)  CHAMPUS  benefits  for  rare 
diseases  are  reviewed  on  a  case-by-case 
basis  by  the  Director.  Office  of 
CHAMPUS.  or  a  designee.  In  reviewing 
the  case,  the  Director,  or  a  designee, 
may  consult  with  any  or  all  of  the 
following  sources  to  determine  if  the 
proposed  therapy  is  considered  safe  and 
effective. 

(A1  Trials  published  in  refereed 
medical  literature. 

(B)  Formal  technology  assessments. 

(C)  National  medical  policy 
organization  positions. 

(D)  National  professional  associations 

(E)  National  expert  opinion 
organizations. 

(iii)  Care  excluded.  This  exclusion 
from  benefits  includes  all  services 
directly  related  to  the  unproven  drug, 
device,  or  medical  treatment  or 
procedure.  However,  CHAMPUS  may 
cover  services  or  supplies  when  there  is 
no  logical  or  causal  relationship 
between  the  unproven  drug,  device  or 
medical  treatment  or  procedure  and  the 
treatment  at  issue  or  where  such  a 
logical  or  causal  relationship  cannot  be 
established  with  a  sufficient  degree  of 
certainty  This  CHAMPUS  coverage  is 
authorized  in  the  following 
circumstances: 

(A)  Treatment  that  is  not  related  to  the 
unproven  drug,  device  or  medical 
treatment  or  procedure:  e.g.,  medically 
necessary  in  the  absence  of  the 
unproven  treatment. 

(B)  Treatment  which  is  necessary 
follow-up  to  the  unproven  drug,  device 
or  medical  treatment  or  procedure  but 
which  m.iwht  have  been  necessarv  in  the 
absence  of  the  unproven  treatment. 

(iv)  Examples  of  unproven  drugs, 
de\'ices  or  medical  treaunents  or 
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procedures.  This  paragraph  (g)(15)(iv) 
consists  of  a  partial  list  of  unproven 
drugs,  devices  or  medical  treatment  or 
procedures.  These  are  excluded  from 
CHAMPUS  program  benefits.  This  list  is 
not  all  inclusive.  Other  unproven  drugs, 
devices  or  medical  treatments  or 
procedures,  are  similarly  e.xcluded. 
although  they  do  not  appear  on  this 
partial  list.  This  partial  list  will  be 
reviewed  and  updated  periodically  as 
new  information  becomes  available. 
With  respect  to  any  procedure  included 
on  this  partial  list,  if  and  when  the 
Director,  OCHAMPUS  determines  that 
based  on  reliable  evidence  (as  defined 
in  section  199.2)  such  procedure  has 
proven  medical  effectiveness,  the 
Director  will  initiate  action  to  remove 
the  procedure  from  this  partial  list  of 
unproven  drugs,  devices  or  medical 
treatment  or  procedures.  From  the  date 
established  by  the  Dire(  tor  as  the  d.ite 
the  procedure  has  established  proven 
medical  effectiveness  until  the  date  the 
regulatory  change  is  made  to  remove  the 
procedure.s  from  the  partial  list  of 
unproven  drugs,  devices  or  medical 
treatment  or  procedures  the  Director, 
OCHAMPUS  will  suspend  treatment  of 
the  procedure  as  unproven  drugs, 
devices,  or  medical  treatments  or 
procedures  Following  is  the  non- 
inclusive,  partial  list  of  unproven  drugs, 
devices  or  medical  treatment  or 
procedures,  all  of  which  are  excluded 
from  CH.AMPl'S  benefits: 

(A)  Radial  keratotomy  (refractive 
keratoplastv). 

(B)  Cellular  therapy. 

(C)  Histamine  ttierapv. 

(D)  Stem  cell  as.say.  a  laboratory 
procedure  which  allows  a  determination 
to  be  made  of  the  tvpe  and  dose  of 
cancer  chemotherapy  drugs  to  be  used, 
based  on  in  vitro  analysis  of  their  effects 
on  cancer  cells  taken  from  an 
individual. 

(El  Topical  application  of  oxvgen. 

(F)  Immunotherapy  for  malignant 
disease,  except  when  using  drugs 
approved  by  the  FD.^  for  this  purpose. 

(G)  Prolotherapy.  joint  sclerotherapy, 
and  ligamentous  injections  with 
sclerosing  agents. 

(H)  Transcervical  blcx.k  silicone  plug. 

(I)  Whole  body  hyperthermia  in  the 
treatment  of  cancer, 

(J)  Portable  nocturnal  hypoglycemia 
detectors 

(K)  Testosterone  pellet  implants  in  the 
treatment  of  females. 

(L)  Estradiol  pellet  implants. 

(M)  Epikeratophakia  for  treatment  of 
aphakia  and  mvopia. 

(N)  Bladder  stimulators. 

(O)  Lig.unent  replacement  with 
absorbable  copolymer  carbon  fiber 
scaffold. 


(P)  Intraoperative  radiation  therapy. 

(Q)  Gastric  bubble  or  balloon. 

(R)  Dorsal  root  entry  zone  (DREZ) 
thermocoagulation  or  micorcoagulation 
neurosurgical  procedure. 

(S)  Brain  electrical  activitv  mapping 
(BEAM). 

(T)  Topographic  brain  mapping  (TBM) 
procedure. 

(U)  Ambulatory  blood  pressure 
monitoring. 

(V)  Bilateral  carotoid  body  resection 
to  relieve  pulmonary  system. 

(W)  Intracavitary  administration  of 
cisplatin  for  malignant  disease. 

(X)  Cervicography. 

(Y)  In-home  uterine  activity 
monitoring  for  the  purpose  of 
preventing  preterm  labor  and/or 
delivery. 

(Z)  Sperm  evaluation,  hamster 
penetration  test. 

(AA)  Transfer  factor  (TF). 

(BB)  Continuous  ambulatory 
esophageal  pH  monitoring  (CAEpHM)  is 
considered  unproven  for  patients  under 
age  12  for  all  indications,  and  for 
patients  over  age  12  for  sleep  apnea. 

(CC)  Adrenal-to-brain  transplantation 
for  Parkinson's  disease. 

(DD)  Videofluoroscopy  evaluation  in 
speech  pathology. 

(EE)  Applied  kinesiology. 

(FF)  Hair  analysis  to  identify  mineral 
deficiencies  from  the  chemical 
composition  of  the  hair.  Hair  analysis 
testing  may  be  reimbursed  when 
necessary  to  determine  lead  poisoning. 

(GG)  Iridology  (links  flaws  in  eye 
coloration  with  disease  elsewhere  in  the 
body). 

(HH)  Small  intestinal  bypass 
(jejunoileal  bypass)  for  treatment  of 
morbid  obesity. 

(II)  Biliopancreatic  bypass. 

(JJ)  Gastric  wrapping/gastric  banding. 

(KK)  Calcium  EAP/calcium  orotate 
and  selenium  (also  known  as  Nieper 
therapy) — Involves  inpatient  care  and 
use  of  calcium  compounds  and  other 
non-FDA  approved  drugs  and  special 
diets.  Used  for  cancer,  heart  disease, 
diabetes,  and  multiple  sclerosis. 

(LL)  Percutaneous  balloon 
valvuloplasty  for  mitral  and  tricuspid 
valve  stenosis. 

(MM)  Amniocentesis  performed  for 
ISO  immunization  to  the  ABO  blood 
antigens. 

(NN)  Balloon  dilatation  of  the 
prostate. 

(OO)  Helium  in  radiosurgery. 

(PP)  Electrostimulation  of  salivary 
production  in  the  treatment  of 
xerostomia  secondary  to  Sjogren's 
syndrome. 

(QQ)  Intraoperative  monitoring  of 
sensory  evoked  potentials  (SEP).  To 
include  visually  evoked  potentials. 


brainstem  auditor}'  evoked  response, 
somatosensory  evoked  potentials  during 
spinal  and  orthopedic  surgery,  and 
sensory  evoked  potentials  monitoring  of 
the  sciatic  nerve  during  total  hip 
replacement.  Recording  SEPs  in 
unconscious  head  injured  patients  to 
assess  the  status  of  the  somatosensory 
system.  The  use  of  SEPs  to  define 
conceptional  or  gestational  age  in 
preterm  infants. 

(RR)  Autolymphocyte  therapy  (ALT) 
(immunotherapy  used  for  treating 
metastatic  kidney  cancer  patients). 

(SS)  Radioimmunoguided  surgery  in 
the  detection  of  cancer. 

(TT)  Gait  analysis  (also  known  as  a 
walk  study  or  electrodynogram) 

(UU)  Use  oi  cerebellar  stimulators/ 
pacemakers  for  the  treatment  of 
neurologic  disorders. 

(VV)  Signal-averaged  EGG. 

(WW)  Peri-urethal  Teflon  injections  to 
manage  urinary  incontinence. 

(XX)  Extraoperative 
electrocorticography  for  stimulation  and 
recording 

(YY)  Quantitative  computed 
tomography  (QCT)  for  the  detection  and 
monitoring  of  osteoporosis. 

(ZZ)  [Reserved] 

(AAA)  Percutaneous  transluminal 
angioplasty  in  the  treatment  of 
obstructive  lesions  of  the  carotoid, 
vertebral  and  cerebral  arteries. 

(BBB)  Endoscopic  third 
ventriculostomy. 

(CCC)  Holding  therapy — Involves 
holding  the  patient  in  an  attempt  to 
achieve  interpersonal  contact,  and  to 
improve  the  patient's  ability  to 
concentrate  on  learning  tasks. 

(DDD)  In  utero  fetal  surgery. 

(EEE)  Light  therapy  for  seasonal 
depression  (also  known  as  seasonal 
affective  disorder  (SAD)). 

(FFF)  Dorsal  column  and  deep  brain 
electrical  stimulation  of  treatment  of 
motor  function  disorder. 

(GGG)  Chelation  therapy,  except  with 
products  and  for  indications  approved 
by  the  FDA. 

(HHH)  All  organ  transplants  except 
heart,  heart-lung,  lung,  kidney,  some 
bone  marrow,  liver,  liver-kidney, 
corneal,  heart-valve,  and  kidney- 
pancreas  transplants  for  Type  I  diabetics 
with  chronic  renal  failure  who  require 
kidney  transplants. 

(Ill)  Implantable  infusion  pumps, 
except  for  treatment  of  spasticity, 
chronic  intractable  pain,  and  hepatic 
arterv'  perfusion  chemotherapv  for  the 
treatment  of  primarv  liver  cancer  or 
metastic  colorectal  liver  cancer. 

(JJJ)  Services  related  to  the  candidiasis 
hypersensitivity  syndrome,  yeast 
syndrome,  or  gastrointestinal 
candidiasis  (i.e.,  allergenic  extracts  of 
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Candida  albicans  for  immunotherapy 
and/or  provocation/neutralization). 

(KKK)  Treatment  of  chronic  fatigue 
syndrome. 

(LLL)  Extracorporeal 
imraunoadsorption  using  protein  A 
columns  for  conditions  other  than  acute 
idopathic  thrombocytopenia  purpura. 

(MMM)  Dynamic  posturography  (both 
static  and  computerized). 

(NNN)  Laparoscopic  myomectomy. 

(000)  Growth  factor,  including 
platelet-derived  growth  factors,  for 
treating  non-healing  wounds.  This 
includes  Procurene",  a  platelet-derived 
wound-healing  formula. 

(PPP)  High  dose  chemotherapy  with 
stem  cell  rescue  (HDC/SCR)  for  any  of 
the  following  malignancies: 

(1)  Breast  cancer,  except  for  metastic 
breast  cancer  that  has  relapsed  after 
responding  to  a  first  line  treatment. 

(2)  Ovarian  cancer. 

(3)  Testicular  cancer. 
Dated:  December  30. 1996. 

L.M.  Bynum. 

Alternate  USD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc  97-101  Filed  1-6-97;  8:45  am] 

BILUNG  CODE  .SO0O-O4-M 

Department  of  the  Air  Force 

32  CFR  Part  813 

Schedule  of  Fees  for  Copying, 
Certifying  and  Searching  Records  and 
Other  Documentary  Material 

AGENCY:  Department  of  the  Air  Force. 
Department  of  Defense. 

ACTION:  Final  rule:  removal. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  Title  32,  Chapter  VII 
of  the  CFR  by  removing  Part  813. 
Schedule  of  Fees  for  Copying,  Certifying 
and  Searching  Records  and  Other 
Documentary  Material.  This  rule  is 
removed  because  the  source  document 
has  been  rescinded. 

EFFECTIVE  DATE:  January  6.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Patsy  J.  Conner,  Air  Force  Federal 
Register  Liaison  Officer,  SAF/AAX, 
1720  Air  Force  Pentagon,  Washington 
DC  20330-1720,  telephone  (703)  697- 
4191. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  813 

Freedom  of  information. 
Authorirv:  lOUSC  8013. 


PARTSia— [REH40VED] 

Accordingly.  32  CFR,  Chapter  VII,  is 
amended  by  removing  part  813. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaisnn  Officer 
iFR  Doc.  97-88  Filed  1-3-97;  8;45  am] 

BILUNG  CODE  3910-01-P 


32  CFR  Part  818b 

Legal  Assistance  Program 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense. 

ACTION:  Final  rule:  removal. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  Title  32,  Chapter  VII 
of  the  CFR  by  removing  Part  818b,  Legal 
Assistance  Program.  This  rule  is 
removed  because  it  has  limited 
applicability  to  the  general  public.  This 
action  is  the  result  of  departmental 
review.  The  intended  effect  is  to  ensure 
that  only  regulations  which 
substantially  affect  the  public  are 
maintained  in  the  Air  Force  portion  of 
the  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  January  6.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Patsy  J.  Conner.  Air  Force  Federal 
Register  Liaison  Officer,  SAF/AAX. 
1720  Air  Force  Pentagon,  Washington 
DC  20330-1720,  telephone  (703)  697- 
4191. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  818b 

Legal  services.  Military  law,  Military 
personnel. 

Authority:  10  L'  S.C  8013. 
PART  818b— [REMOVED] 

Accordingly,  32  CFR,  Chapter  VII,  is 
amended  bv  removing  part  818b. 
Patsy  ),  Conner, 

A:r  Force  Federal  Register  Liaison  Ofjicer. 

|FK  Doc  97-87  Filed  1-3-9':  8  45  am] 

BILLrWG  CODE  391&-01-P 


32  CFR  Part  844 

Distribution  of  Literature  and  Protest 
and  Dissident  Activities 

AGENCY:  Department  of  the  Air  Force, 
Department  of  Defense. 
ACTION:  Final  rule;  removal 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  Title  32.  Chapter  \I1 
of  the  CFR  by  removing  Part  844, 
Distribution  of  Literature  and  Protest 
and  Dissident  Activities  This  rule  is 
removed  because  it  has  limited 


applicability  to  the  general  public.  This 
action  is  the  result  of  departmental 
review.  The  intended  effect  is  to  ensure 
that  only  regulations  which 
substantially  affect  the  public  are 
maintained  in  the  Air  Force  portion  of 
the  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  January  6.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patsy  ].  Conner,  Air  Force  Federal 
Register  Liaison  Officer.  SAF/AAX. 
1720  Air  Force  Pentagon.  Washington 
DC  20330-1720,  telephone  (703)  697- 
4191. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  844 

Civil  disorders.  Militarv  academies. 
Military  personnel 

Authority;  10  U  S.C  8013 
PART  844— [REMOVED] 

Accordinglv.  32  CFR.  Chapter  \1I  is 
amended  b\  removing  part  844 
Pat.sy  ).  Conner, 

An  Force  Federal  Register  Liaison  Officer. 
;FR  Do(    97-89  Filed  1-3-97.  8:45  am) 

BILUNG  CODE  391(M)1-P 


POSTAL  SERVICE 

39  CFR  Part  20 

Global  Package  Link  (Formerly 
International  Package  Consignment 
Service) 

AGENCY:  Postal  Service 
ACTION:  Final  rule. 

SUMMARY:  The  Postal  Service,  after 

considering  the  comments  submitted  in 
response  to  its  requests  in  59  FR  6.5961 
(Dece.mber  22.  1994)  for  comments  on 
interim  regulations  implementing 
International  Package  Consignment 
(IPCS)  serv  ice.  and  in  60  FR  61660 
(December  1 .  1995)  on  an  amendment  of 
the  interim  regulations  implementing 
International  Package  Consignment 
Service,  herebv  gives  notice  that  it  is 
adopting  the  interim  regulations  as 
amended  on  a  permanent  basis,  without 
modification  The  Postal  Service  also 
announces  that  the  name  of  the  service 
has  been  changed  to  Global  Package 
Link  (GPL)  service 

EFFECTIVE  DATE:  12:01.  a  m,.  lanuarv  6. 
1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Michelson,  (202)  268-5731. 
SUPPLEMENTARY  INFORMATION:  On 
December  22.  1994,  the  Postal  Ser\  ice 
published  in  the  Federal  Register 
interim  regulations  implementing 
Global  Package  Link  (GPL)  to  Japan  and 
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requested  comments.  59  FR  65,961 
(December  22.  1994).  GPL  is  an 
international  mail  service  designed  for 
mail  order  companies  sending 
merchandise  packages  to  other 
countries.  The  service  was  initially 
available  to  Japan,  with  Canada  to  be 
added  as  a  destination  country  in  the 
future.  Other  destination  countries 
would  be  added  as  customer  needs 
dictated.  To  use  GPL.  a  customer  would 
be  required  to  mail  at  least  25.000 
packages  in  one  year  to  each  country  to 
which  it  wants  to  use  the  service,  and 
to  agree  to  link  its  information  systems 
with  the  Postal  Service's  so  that  the 
Postal  Service  could  extract  certain 
information  about  the  contents  of  the 
customer's  packages  for  customs 
clearance  and  other  purposes.  The 
notice  stated  that  implementation  of 
GPL  would  benefit  (1)  U.S.  mail  order 
companies  and  other  customers  that 
export  goods  by  making  it  easier  and 
less  costly  to  do  so:  and  (2)  all  other 
users  of  the  Postal  Service  bv  increasing 
the  total  contribution  to  fixed  costs 
realized  by  the  Postal  Service  from  its 
international  operations.  Comments 
were  due  on  or  before  January  31,  1995. 

On  December  1.  1995,  the  Postal 
Service  published  an  amendment  of  the 
interim  regulations.  60  FR  61660 
(December  1,  1995).  Under  the  original 
proposal,  the  Postal  Service  would  pick 
up  parcels  from  GPL  users  within  500 
miles  of  the  GPL  processing  facility  at 
lohn  F.  Kennedy  Airport  in  New  York. 
Customers  farther  away  from  IFK  would 
be  responsible  for  bringing  their  parcels 
to  the  JFK  facility.  Under  the  amended 
interim  regulations,  the  Postal  Service 
would  provide  work  stations  to 
customers  farther  away  than  500  miles 
that  would  prepare  packages  as  required 
b>  the  Postal  Service  Packages  would 
then  be  verified  and  picked  up  from 
these  customers'  plants  and  would  be 
taken  to  the  nearest  appropriate 
international  exchange  office  for 
dispatch  to  japan.  Comments  were  due 
on  or  before  January  2.  1996. 

I.  Original  Regulations 

The  Postal  Service  received  comments 
on  the  original  interim  regulations  from 
four  organizations:  a  mail  order 
company  which  sends  merchandise  to 
lapan  and  other  countries,  Linds'  End: 
two  companies  engaged  in  the 
international  transportation  of 
merchandise.  United  Parcel  Service 
(LTS)  and  Federal  Express  Corporation: 
and  an  a.ssociation  of  companies 
engaged  in  the  international 
transportation  of  merchandise,  the  Air 
Courier  Conference  of  America  (.ACCA). 

Lands'  End  expressed  support  for  GPL 
service  because  GPL  would  help  it  to 


export  goods  to  Japan  more  efficiently 
and  cheaply.  It  also  stated  that  it  would 
eagerly  evaluate  similar  programs  to 
additional  destination  countries.  It  did 
not  object  to  taking  its  packages  to  New 
York's  JFK  airport  for  posting  but  would 
like  to  have  additional  acceptance 
points  in  the  Midwest  and  the  West 
Coast.  In  particular,  it  suggested  Chicago 
O'Hare  airport  as  an  additional 
acceptance  point.  These  comments 
confirm  the  Postal  Service's  belief  that 
GPL  service  will  benefit  U.S.  exporters. 
Additional  destinations  will  be 
considered  depending  on  customer 
need.  Additional  acceptance  points  will 
also  be  considered,  again  depending  on 
customer  need.  See  61  FR  ,39,592  (July 
30,  1996).  In  addition,  under  the 
amendment  of  the  original  interim 
regulations,  the  Postal  Service  permits 
mailers  to  do  some  of  the  work 
associated  with  preparing  packages  for 
dispatch  in  exchange  for  the  Postal 
Service  picking  up  the  packages  at  the 
customer's  facility  more  than  500  miles 
from  the  JFK  facility.  This  new  option 
should  make  the  service  more 
convenient  for  mailers  who  are  more 
than  500  miles  from  JFK. 

UPS.  Federal,  and  ACCA  oppose  GPL 
service  on  various  grounds  and  urge  that 
it  be  terminated  immediately.  UPS 
asserts  that  the  regulations 
implementing  GPL  service  are  arbitrary 
and  capricious  because  the  Postal 
Ser\'ice  did  not  publish  any  cost  or 
other  data  to  support  GPL  rates.  It 
asserts  that  such  support  is  necessary 
because  GPL  rates  appear  to  be  below 
cost.  Federal  Express  also  asserts  that 
GPL  rates  may  not  cover  costs  and 
likewise  criticizes  the  Postal  Service  for 
not  releasing  cost  data  underlying  the 
rates.  Both  companies  assert  that  GPL 
rates  will  adversely  affect  mailers  which 
do  not  qualify  for  GPL  service.  UPS 
states  that  the  current  international 
package  mix  includes  both  relatively 
higher-cost  and  lower-cost  mail.  As  unit 
revenue  decreases  as  presumably  lower- 
cost  mail  migrates  to  GPL,  other  package 
rates  will  have  to  increase  to  r.over  the 
relatively  higher-cost  mail  that  remains 
in  the  other  rate  schedules  to  avoid 
cross-subsidization  of  package  mail  by 
other  mail.  Other  mailers  would  also  be 
injured  if  GPL  rates  were  below  cost, 
because  they  would  be  subsidizing  GPL 
rates.  Federal  Express  states  that  in  the 
event  that  GPL  rates  are  below  cost  or 
fail  to  make  an  adequate  contribution  to 
overhead,  domestic  mailers  will  be 
worse  off.  ACCA  also  criticizes  GPL 
rates  and  asserts  that  they  are 
unreasonable  because  the  Postal  Service 
did  not  state  that  the  rates  would 


produce  a  reasonable  contribution  to 
overhead. 

The  Postal  Service  does  not  agree 
with  these  assertions.  First,  no  statute 
requires  the  Postal  Service  to  publish 
cost  or  other  data  to  support 
international  postage  rates.  Such  data 
are  recognized  by  all  in  the  international 
package  business  as  commercially 
sensitive.  Second.  GPL  rates  produce 
revenues  greater  than  costs.  They  are 
not  subsidized  by  other  mail.  As  at  least 
one  of  these  commenters  appears  to 
have  recognized,  higher  volume 
customers  mail  packages  that  are  lower 
cost  than  single  piece  packages.  Insofar 
as  these  packages  cause  the  Postal 
Service  to  incur  lower  costs,  lower  rates 
are  also  justified.  In  addition,  higher 
volume  customers  have  more  options  in 
selecting  service  providers,  and  will  use 
other  companies  if  they  provide  a  better 
combination  of  service  and  price.  If  the 
Postal  Service  does  not  offer 
competitive  rates  and  services,  these 
customers  will  use  competitive  service 
providers,  with  the  result  that  lower- 
cost  packages  will  leave  the  other 
mailstreams  anyway,  and  rates  for  those 
services  will  rise.  Likewise,  to  the  extent 
that  higher-volume  customers  turn  to 
other  carriers  because  Postal  Service 
international  package  rates  are  not 
competitive,  the  burden  of  overhead 
that  they  would  have  covered  will  fall 
in  some  part  on  other  mailers.  In  sum. 
the  high-volume  packages  carried  by  the 
Postal  Service  today  are  likely  to 
migrate  from  the  other  mailstreams  in 
any  event,  so  that  if  users  of  other 
services  are  going  to  receive  any  benefit 
it  is  better  that  those  packages  migrate 
to  another  Postal  Service  mailstream 
where  contribution  can  be  maintained 
rather  than  to  another  service  provider 
where  the  Postal  Service  will  receive  no 
contribution  at  all. 

The  Postal  Service's  experience  to 
date  also  undermines  the  assertions  of 
adverse  impact  on  non-GPL  mailers.  A 
large  part  of  the  volume  that  GPL  has 
attracted  is  new  to  the  Postal  Service, 
and,  indeed,  appears  to  be  new  volume 
to  Japan.  In  this  respect,  this  new 
volume  is  doing  what  the  Postal  Service 
intended  it  to  do:  adding  new 
contribution  to  offset  the  need  for 
obtaining  contribution  from  other 
mailers. 

UPS,  Federal  Express,  and  ACCA  also 
assert  that  GPL  rates  are  unduly 
discriminatory  or  preferential  in 
violation  of  39  U.S. C.  §  403(c).  ACCA 
asserts  that  the  rates  are  discriminatory- 
because  they  are  significantly  lower 
than  single-piece  rates.  ACCA  and  UPS 
assert  that  the  rates  are  discriminatory 
because  in  certain  rate  steps  the  rates  for 
express  parcels  are  lower  than  the  rates 
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for  standard  air  parcels,  and  because  the 
rates  for  some  standard  air  parcels  are 
lower  than  for  economy  air  parcels.  UPS 
asserts  that  GPL  rates  are  unduly 
discriminatory  because  the  discounts 
are  tied  to  the  annual  volume  tendered 
by  the  mailer  rather  than  to  per-mailing 
volumes.  UPS  and  Federal  Express 
further  assert  that  the  rates  are 
discriminatory  because  customers 
within  500  miles  of  JFK  are  provided 
ground  transportation  to  JFK  while 
those  more  than  500  miles  from  JFK 
must  transport  their  packages  at  their 
own  expense.  Federal  Express  asserts 
that  the  rates  are  discriminatory  because 
the  interconnection  of  the  customers" 
and  the  Postal  Service's  computer 
systems  must  be  negotiated  and  agreed. 

The  Postal  Service  again  does  not 
agree.  Section  403(c)  does  not  prohibit 
all  discriminations  or  preferences,  only 
those  that  are  undue  or  unreasonable. 
UPS  Worldvvide  Forwarding  \.  i'.S. 
Postal  Service.  66  F.3d  621  (3d  Cir 
1995).  Single-piece  mailers  and  higher- 
volume  mailers  are  not  similarly 
situated.  They  require  different  kinds  of 
services  and  different  types  of  service 
features.  Forexajnple,  mail*   >  which 
use  GPL  service  forgo  ser\i;  .•  features 
such  as  mailing  at  a  local  post  office  in 
favor  of  bulk  entr\'  of  mail  at  the  New 
York  gateway  or  performing  some  of  the 
dispatch  preparation  work  in  exchange 
for  pick  up  at  their  facilitv  In  addition, 
it  is  not  possible  to  be  all  things  to  all 
customers.  Judgments  must  be  made  as 
to  which  services,  and  how  much  of 
them,  can  be  provided  at  specified  rates, 
and  the  500  mile  limit  on  providing 
ground  transportation  to  JFK  reflects 
such  a  judgment.  It  is  also  important  to 
note  that  the  Postal  Service  received  no 
comment  from  any  potential  user  of  GPL 
service  objecting  to  the  500  mile  limit. 
In  the  Postal  Ser\'ice's  view,  this 
disparate  treatment  is  reasonable.  In 
addition,  as  pointed  out  above,  under 
the  amended  regulation  the  Postal 
Service  will  pickup  packages  for 
customers  outside  the  500  mile  limit  if 
the  customer  is  willing  to  do  some  of 
the  package  preparation.  That  should 
alleviate  some  of  the  burden  on  such 
customers. 

Likewise,  in  any  task  as  complex  as 
linking  different  computer  systems,  it  is 
impossible  to  treat  any  two  customers 
exactly  alike.  Even  though  each 
customer's  computer  system  is  different 
from  another's,  it  cannot  be  reasonably 
said  that  the  two  customers  are  not 
similarly  situated.  Accordingly,  any 
differences  in  the  computer  links  does 
not  create  any  undue  discrimination  or 
preference. 

The  differences  in  rates  for  the 
different  levels  of  service  reflect 


differences  in  the  cost  structures  for 
those  services.  Economy  service  is 
available  only  for  items  which  qualify'  as 
small  packets  for  which  the  Postal 
Service  pays  the  Japanese  postal 
administration  AO  terminal  dues  rates. 
Standard  Air  service  items  are  postal 
parcels  for  which  the  Japanese  postal 
administration  charges  a  per-kilogram 
inward  land  rate  it  establishes  that  is 
different  from  the  per-kilogram  rate  for 
small  packets.  Express  items  are  EMS 
items  for  which  the  Japanese  postal 
administration  charges  a  per-item 
charge  it  establishes.  The  differences  in 
the  manner  in  which  the  Japanese  postal 
administration  is  compensated  for  the 
services  it  provides  are  reflected  in  the 
rates  the  Postal  Service  charges  its  GPL 
customers. 

Finally,  it  is  not  unduly 
discriminatory  to  tie  discounts  to  a 
customer's  annual  volume.  First,  at  the 
higher  annual  volumes  customers  do  in 
fact  tender  more  parcels  per  mailing 
than  do  customers  with  lower  annual 
volumes,  which  results  in  some  cost 
savings.  In  addition,  because  higher- 
volume  customers  have  more  options 
than  lower-volume  customers,  their 
price  sensitivity  is  greater  than  lower- 
volume  customers,  which  makes  them 
not  similarly  situated.  It  is  not  unduly 
discriminatory  to  offer  different  rates  to 
mailers  who  are  not  similarly  situated. 

It  should  also  be  noted  that  these 
arguments  of  charging  the  same  rate  to 
mailers  who  allegedly  receive  different 
services  were  a  necessary  consequence 
of  the  District  Court's  decision  in  UPS 
Worldwide  Forwarding.  Inc.  v.  Postal 
Senice.  853  F.  Supp.  800  (D.  Del.  1994), 
which  held  that  the  Postal  Service  was 
not  authorized  to  negotiate  customized 
services  and  rates  with  large-volume 
customers.  Rather,  the  court  said  that 
the  Postal  Service  was  required  to  offer 
only  categories  of  mail  ser\'ices  to 
different  types  of  mail  and  mail  users. 
That  required  the  Postal  Service  to 
group  mailers  together  for  the  purpose 
of  providing  services  and  establishing 
rates  even  though  those  mailers  might 
have  unique  needs  and  might  not 
actually  use  all  the  service  features  that 
might  be  available.  This  "averaging  '  of 
services  rendered  and  rates  charged  is  a 
common  feature  of  postal  services  in 
which  significantly  different  ser\'ices 
can  be  rendered  at  the  same  price,  e.g  . 
mailing  a  letter  across  the  street  versus 
mailing  a  letter  across  the  country.  The 
District  Court's  decision  has  now  been 
reversed,  but  the  Postal  Ser\ice  has 
decided  to  continue  GPL  as  originally 
conceived. 

Federal  Express  asserts  that  GPL  to 
Japan  is  cream  skimming  because  it  is 
offered  only  to  Japan.  The  reasoning 


behind  this  assertion  is  unclear, 
especially  since  Japan  is  not  a  low-cost 
destination.  In  any  event,  that  GPL  was 
initially  offered  only  to  Japan  is  not  an 
indication  that  it  will  only  be  offered  to 
lapan.  Every  service  has  to  start 
somewhere,  and  since  there  was  an 
expressed  need  for  such  a  service  to 
Japan,  that  made  Japan  the  logical  place 
to  start.  Since  then,  service  has  been 
implemented  to  Canada  and  the  U.K. 
and  other  destination  countries  will  be 
added  as  demand  justifies  them 

Federal  Express  and  ACCA  assert  that 
the  Japanese  postal  administration's 
charges  for  deliver)-  in  Japan  might  not 
include  all  the  costs  incurred  by  that 
administration  for  delivery  and  that, 
therefore,  the  total  economic  cost  for 
GPL  service  might  not  be  included  in 
the  GPL  cost  base  .ACCA  urges  that  the 
cost  base  for  GPL  rates  be  revised  to 
include  any  costs  that  the  Japanese 
postal  administration  might  have 
omitted.  Neither  cites  any  data  source 
that  might  support  their  assertions,  nor 
is  the  Postal  Service  aware  of  any  data 
that  might  relate  to  them.  While  Federal 
Express  is  correct  in  saying  that  )apan 
charges  UPU  terminal  dues  rates  for 
those  packages  that  are  small  packets. 
the  Japanese  postal  administration  sets 
its  own  inward  land  rate  for  parcels  and 
imbalance  charges  for  EMS  items.  It 
would  appear  unlikely  that  Japan  would 
set  those  charges  at  levels  that  would 
not  cover  their  costs.  Further,  the  LTU 
Convention  authorizes  postal 
administrations  to  negotiate  terminal 
dues  rates  different  from  those  in  the 
Convention  The  Japanese  postal 
administration  could  negotiate  different 
rates  for  small  packets  if  it  believed  that 
those  rates  were  inadequate.  It  has  not 
raised  that  issue  with  the  Postal  Service, 
.Accordiiigl\ .  there  is  no  basis  for 
believing  that  the  Japanese  postal 
administration's  charges  do  not  cover 
the  costs  of  delivery  in  Japan,  and  no 
basis  to  make  any  adjustment  even  if 
there  were  some  rational  economic 
reason  to  include  any  cost  other  than 
what  the  Japanese  postal  administration 
in  fact  charges  for  its  ser\'ices. 

Similarlv,  ACCA  urges  that  the  co-sts 
of  GPL  service  be  adjusted  upward  to 
account  for  the  economic  value  of  the 
customs  clearance  services  provided  by 
the  Japanese  postal  administration 
which  .ACCA  asserts  might  not  be 
correctlv  priced  because  such  customs 
clearance  services  are  not  available  to 
other  international  transportation 
service  providers  The  Postal  Service 
disagrees.  First,  there  is  no  basis  for 
believing  that  the  cost  of  customs 
clearance  is  not  included  in  the  charges 
established  by  the  Japanese  postal 
administration,  since  such  services  are 
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provided  to  all  mail  of  the  kind  sent  by 
GPL  regardless  of  the  rate  charged  by 
the  Postal  Service.  Moreover,  there  are 
no  data  vk'hich  could  be  used  to  make 
such  an  adjustment  even  if  it  were 
appropriate. 

In  a  similar  argument.  Federal  Express 
asserts  that  GPL  is  unfair  competition 
because  it  receives  postal  customs 
clearance  that  it  asserts  is  simpler  than 
commercial  customs  clearance.  The 
Postal  Service  disagrees,  iust  because 
postal  customs  clearance  is  different 
does  not  make  it  either  better  or  worse 
than  commercial  customs  clearance.  In 
some  respects  the  two  are  alike  in  that 
commercial  invoices  are  required  for 
both  commercial  and  postal  express 
shipments.  In  some  respects,  postal 
customs  clearance  is  more  burdensome 
because  a  customs  declaration  must  be 
affixed  to  each  item,  a  requirement  that 
commercial  customs  clearance  does  not 
have.  This  is  additionally  burdensome 
for  express  items  because  the  customs 
declaration  is  in  addition  to  an  invoice. 
It  is  also  true  that  postal  customs 
clearance  requires  individual  inspection 
of  each  item,  whereas  commercial 
customs  clearance  relies  on  a  manifest 
and  typically  only  limited  inspection  of 
individual  items,  which  also  makes 
postal  customs  clearance  more 
burdensome.' 

UPS  asserts  that  the  Postal  Service  did 
not  comply  with  the  Administrative 
Procedures  Act  (APA)  in  implementing 
GPL  rates.  In  short,  the  APA  does  not 
apply  to  the  establishment  of 
interna' ional  rates.  Except  as  otherwise 
specifically  provided  by  law,  the  APA 
does  not  apply  to  the  Postal  Service.  .39 
U.S.C.  §  410(a).  No  provision  of  the 
Postal  Reorganization  Act  or  other 
statute  makes  the  APA  applicable  to 
international  ratemaking,  even  though 
there  are  provisions  making  the  APA 
applicable  in  specific  instances.  See  39 
U.S.C.  §3001(j). 

LTS  further  asserts  that  even  if  the 
APA  did  not  apply  to  the  Postal  Service, 
the  Postal  Service  violated  its  own 
regulations  by  not  publishing  GPL  rates 
until  after  their  effective  date.  Part  20  of 
39  C.F.R.,  to  which  LTS  refers,  does  not 
specify  when  regulations  must  be 
published,  and  in  fact  contemplates  that 
regulations  will  be  published 
periodically  regardless  of  their  effective 
date.  Moreover,  Part  20  does  not  govern 
whether  regulations  can  be  made 
effective  retroactively,  which  was  the 
case  in  this  instance. 

UPS  also  asserts  that  there  was  no 
indication  in  the  Federal  Register  notice 
announcing  GPL  service  that  the  Postal 
Service  had  obtained  the  consent  of  the 
President  to  establish  GPL  rates  By  a 
December  15,  1994,  memorandum 


published  in  the  Federal  Register  on 

December  19.  1994,  59  FR  65,471,  the 
President  delegated  to  the  Governors  of 
the  Postal  Service  whatever  authority  he 
had  under  39  U.S.C.  §  407  to  consent  to 
the  establishment  of  international 
postage  rates.  In  accordance  with  that 
delegation,  the  Postal  Service  obtained 
the  consent  of  the  Governors  of  the 
Postal  Service  to  establish  GPL  rates 
before  implementing  them,  which 
consent  was  confirmed  in  Governors 
Resolution  No.  95-4  adopted  on  March 
6.  1995.  In  addition,  the  formality  of 
obtaining  the  Governors'  approval  as  the 
delegatee  of  the  President  has  been 
rendered  immaterial  insofar  as  the  Court 
of  Appeals  in  the  UPS  Worldwide 
Forwarding  case  held  that  the  prior 
practice  of  the  Postal  Service 
implementing  international  postage 
rates  without  the  objection  of  the 
President  was  an  acceptable 
interpretation  of  39  U.S.C.  §407  based 
on  over  120  years  of  practice. 

ACCA  not  only  asserts  that  GPL  rates 
are  illegal  because  they  were  not 
approved  by  the  President,  but  also 
asserts  that  the  President's  delegation  of 
authority  to  the  Governors  is 
unconstitutional  because  it  violates  the 
Due  Process  clause  of  the  Fifth 
Amendment.  ACCA  cites  several  cases  it 
believes  support  its  position:  Carter  v. 
Carter  Coal  Company.  298  U.S.  238 
(1936);  Gibson  v.  Berryhill.  411  U.S.  564 
(1973);  In  re  Murchisnn.  349  U.S.  133 
(1955);  Wardv.  Village  of  MonroeviHe. 
409  U.S.  57  (1972):  and  Tumey\.  Ohio. 
273  U.S.  510  (1927).  The  Postal  Service 
disagrees. 

Tumey.  Ward,  and  Murchison  each 
involved  judicial  officers  or  city  officials 
acting  in  a  judicial  capacity  and  stand 
for  the  principle  that  a  person  cannot 
act  as  a  judge  in  a  case  in  which  he  or 
she  has  a  personal  interest.  The 
establishment  of  international  rates  is 
not  a  judicial  act,  nor  are  the  Governors 
of  the  Postal  Service,  who  are  appointed 
to  represent  the  public  interest 
generally.  39  U.S.C.  §  202(a),  acting  in  a 
judicial  capacity  when  they  give 
consent  to  the  establishment  of 
international  rates.  Moreover,  the 
Governors  of  the  Postal  Service  do  not 
have  any  personal  stake  in  the  revenues 
from  the  international  postage  rates 
charged  by  the  Postal  Service  because 
they  receive  a  fixed  salary  of  SlO.OOO 
per  year  and  $300  per  meeting  up  to  a 
totai  of  $30,000  per  year  regardless  of 
what  action  they  take  with  respect  to 
international  postage  rates. 

Gibson  involved  a  state  optometry 
board  proceeding  in  which  the  board, 
composed  entirely  of  independent 
optometrists  and  acting  in  a  quasi- 
judicial  capacity,  sought  to  revoke  the 


licenses  of  all  optometrists  who  worked 
for  optical  companies,  approximately 
half  of  the  optometrists  in  the  state.  The 
Court  held  that  the  board  was  biased 
and  incompetent  to  proceed  in  view  of 
the  pecuniary  benefit  the  board 
members  would  receive  if  they 
eliminated  half  of  their  competition. 
Gibson  does  not  apply  because  the 
Governors  of  the  Postal  Sen'ice  have  no 
pecuniary  interest  in  approving 
international  postage  rates. 

Carter  involved  a  New  Deal  program 
that  was  intended  to  stabilize  the  coal 
industry  by  regulating  prices,  wages, 
and  working  conditions.  The  Court 
struck  down  most  of  the  legislation  on 
the  theory  that  coal  production  and  sale 
did  not  involve  interstate  commerce.  It 
also  struck  down  a  feature  of  the 
legislation  that  gave  regional  boards 
made  up  of  coal  executives  and  union 
representatives  power  to  regulate  the 
wages  and  working  conditions  of 
employees  of  all  coal  companies  in  the 
region.  The  Court  concluded  that  this 
gave  the  large  companies  and  unions  the 
power  to  regulate  their  smaller 
competitors  and  therefore  delegated  a 
governmental  function,  regulation  of  the 
production  of  coal,  to  private  persons. 
Carter  does  not  apply  in  this  case 
because  the  establishment  of 
international  rates  does  not  involve  the 
regulation  of  anyone's  business  other 
than  the  Postal  Service,  and  the 
Governors  are  government  officials 
appointed  by  the  President  with  the 
advice  of  the  Senate,  not  private  persons 
acting  in  a  private  capacity. 

ACCA  also  asserts  that  GPL  is  a  new 
classification  of  international  mail  and 
must  be  submitted  to  the  Postal  Rate 
Commission  for  consideration  and  a 
recommended  decision.  ACCA  asserts 
that  Air  Courier  Conference  of  America 
v.  Postal  Sen-ice.  959  F.2d  1213  (3d  Cir. 
1992),  held  that  39  U.S.C.  407  excepted 
only  international  rates  from  submission 
to  the  Postal  Rate  Commission,  not 
international  classifications.  ACCA  is 
mistaken. 

Section  407  has  been  consistently 
interpreted  as  applying  to  both 
international  rates  and  classifications 
since  the  two  things  are  largely 
inseparable  from  a  practical  point  of 
view:  one  cannot  establish  rates  without 
reference  to  the  items  to  which  the  rates 
apply.  Moreover,  international  mail 
classifications  and  services  are 
established  in  postal  treaties  and 
conventions. 

The  basic  classifications  of  LC.  AO 
including  both  printed  matter  and  small 
packets,  and  parcels  are  established  in 
the  Universal  Postal  Convention  and 
Postal  Parcels  agreement,  which  are 
postal  treaties  ratified  by  the  President 
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of  the  United  States.  The  levels  of 
service,  surface,  surface  air  lift  (SAL), 
airmail,  and  EMS  are  also  established  in 
the  Convention.  GPL  matches  these 
classes  and  services  with  volume- 
discount  rates  that  are  attractive  to  large 
volume  mailers.  If  does  not  create  any 
new  classes  of  mail  or  service.  It  should 
also  be  noted  that  the  Postal  Rate 
Commission  has  never  asserted 
jurisdiction  over  either  international 
rates  or  classifications. 

n.  Amendment 

The  Postal  Service  received  one 
comment  on  the  am.endment  of  the 
original  interim  regulations.  This 
commenter.  United  Parcel  Service, 
reiterated  the  comments  it  made  with 
respect  to  the  original  interim 
regulations.  It  also  alleged  that  the 
amendment  was  unduly  discriminatory 
because  only  some  mailers  would 
receive  workstations  with  which  to 
perform  package  preparation.  In 
addition,  it  alleged  that  the  Postal 
Service  would  incur  additional  surface 
transportation  costs  in  transporting  mail 
to  the  nearest  airmail  facilitv,  and 
would  incur  additional  air 
transportation  costs  in  transporting  mail 
from  airmail  facilities  other  than  JFK, 
but  would  not  charge  rates  different 
from  those  it  established  originally. 
Finally,  UPS  alleges  that  the  reasons 
given  in  support  of  the  amended  interim 
regulations  are  contrary-  to  the  reasons 
given  in  the  original  interim  regulations 
for  the  lower  costs  of  GPL  service. 

Insofar  as  the  comments  with  respect 
to  the  amendment  are  the  same  as  the 
comments  on  the  original  interim 
regulations,  the  same  responses  apply, 
and  will  not  be  repeated. 

UTS  alleges  that  the  amendment  is 
defective  because  the  Postal  Service 
would  provide  workstations  only  to 
"selected"  mailers.  According  to  UPS. 
this  would  lead  to  discriminatory 
treatment  of  mailers.  The  Postal  Service 
disagrees.  The  option  of  receiving  work 
stations  and  performing  the  package 
preparation  is  selected  by  the  mailer, 
not  the  Postal  Service.  Insofar  as  the 
option  is  available  to  all  similarly 
situated  mailers,  there  is  no  undue 
discrimination  or  preference. 

UPS  also  alleges  that  the  Postal 
Service  would  incur  additional  surface 
and  air  transportation  expenses 
compared  to  the  original  proposal.  The 
Postal  Service  might  incur  some 
additional  transportation  costs,  but  it 
will  also  save  mail  processing  costs 
based  on  the  package  preparation 
performed  by  the  mailer.  These  savings 
should  largely  off-set  the  additional 
expenses  incurred,  if  any.  In  addition, 
the  new  option  should  attract  new 


customers  which  would  not  have  used 
GPL  service  as  originally  conceived. 
This  additional  revenue  and 
contribution  more  than  compensate  for 
any  additional  expense  that  might  be 
incurred. 

UPS  also  asserts  that  the  amendment 
is  inconsistent  with  the  original  interim 
rule.  According  to  LTS.  the  original  rule 
was  based  on  the  rationale  that  the 
Postal  Service  would  incur  lower  costs 
in  processing.GPL  parcels  because  of 
greater  availability  of  direct  air 
transportation  from  JFK  airport 
efficiencies  from  processing  all  GPL 
parcels  at  a  single  facility  designed  for 
that  purpo.se.  efficiencies  from 
dispatching  all  GPL  shipments  tram,  a 
single  fac:ility.  and  that  genera! 
operational  and  managerial 
considerations  supported  handling  all 
GPL  shipments  at  a  single  facility. 

UPSs  assertions  in  this  regard  are 
incorrect.  The  original  interim  rule  was 
not  based  on  the  rationale  that  the 
Postal  Service  would  incur  lower  costs 
because  of  the  four  factors  cited.  The 
original  interim  rule  was  based  on  a 
rationale  stated  in  section  II.  A,  of  the 
Federal  Register  notice,  which  said  that 
the  Postal  Ser\-ice  was  implementing 
this  new  international  service  "In  order 
more  closely  to  meet  the  needs  of  mail 
order  companies  and  other  customers 
that  send  merchandise  packages  from 
the  United  Slates  to  multiple 
international  addressees."  The  four 
factors  cited  by  UPS  were,  indeed, 
factors  that  led  to  the  decision  to 
process  and  dispatching  GPL  parcels 
from  the  JP"K  Processing  Plant.  That 
decision  provided  economies  of  scale 
and  allowed  the  implementation  of  this 
new  service  in  an  efficient  manner.  As 
clearly  stated  in  the  amendment  to  the 
interim  rule,  however,  the  Postal 
Service  subsequently  determined,  as 
volumes  grew,  that  it  could  further 
reduce  costs  and  improve  sen'ice  bv 
allowing  mailers  to  share  the  package 
processing  workload  if  they  met  certain 
conditions.  GPL  is  growing,  both  in 
numbers  of  mailers  using  the  ser\'ice 
and  in  volume,  and  the  Postal  Service 
will  continue  to  develop  procedures 
that  will  facilitate  the  use  of  this  service 
by  its  customers 

Accordingly,  the  Postal  Service 
adopts  the  following  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 
All  other  changes  in  the  original  interim 
rule  for  Global  Package  Link  which  were 
published  in  the  Federal  Register  as 
amendments  of  the  interim  rule  remain 
in  effect  as  interim  rules. 


List  of  Subjects  in  39  CFR  Part  20 

International  postal  service.  Foreign 

relations. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

.Authority;  5  L  S  C  5521a):  39  U.S.C.  401, 

404.  407.  408 

2.  Chapter  6  of  tffe  International  Mail 
Manual  is  amended  by  adding  new 

subchapter  620  to  read  as  follows: 

CHAPTER  6— SPECIAL  PROGRAMS 


SUBCHAPTER  620— GLOBAL  PACKAGE 
LINK 

621  Description 

621.1  General 

Global  Package  Link  (GPL)  is  a  bulk 
mailing  system  that  provides  fast, 
economical  international  deliver\'  of 
packages  containing  merchandise  GPL 
is  designed  to  make  it  easier  and  less 
costly  for  mail  order  companies  to 
export  goods.  The  Postal  Senice 
provides  GPL  on  a  destination  countv- 
specific  basic  pursuant  to  the  terms  and 
conditions  stipulated  in  620. 

621.2  Admissible  Items 

621.21  Prohibited  Enclosures 

GPL  packages  may  not  contain 

a.  Typewritten  and  handwritten 
communications  having  the  character  of 
current  correspondence. 

b.  Any  item  that  is  prohibited  m 
international  mail  Refer  to  the  Country 
Condiiions  of  Mailing  in  the  Indi\  idual 
Country  Listings  for  individual 
destination  country  prohibitions. 

621.22  Exceptions 

GPL  packages  may  contain  an  invoice 
as  long  as  the  invoice  is  limited  to  the 
particulars  that  constitute  an  invoice. 

621.3  Availability 

GPL  is  available  only  to  destination 
countries  identified  in  620. 

622  Qualifying  Mailers 

To  qualify,  a  mailer  must  enter  into  a 
ser\ice  agreement  containing  t^e 
commitments  stipulated  in  625.2  and 
must  be  able  to  meet  the  general  and 
destination  country-specific  preparation 
requirements  stipulated  in  620. 

623  General 

623  1     Special  Services 

The  special  services  provided  for  in 
Chapter  3  are  not  available  for  packages 
sent  by  GPL  unless  specifically 

provided  for  in  620. 
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623.2  Customs  Documentation 

The  requirements  for  customs  forms 
vary  by  destination  country  as 
stipulated  in  620. 

623.3  Size  and  Weight  Limits 

Size  and  weight  limits  for  packages 
sent  by  GPL  vary  by  destination  country 
as  stipulated  in  620. 

623.4  Postage  , 

623.41  Rates 

Rates  vary  by  destination  country  as 
stipulated  in  620 

623.42  Postage  Payment  .Method 

Postage  must  be  paid  b\  permit 
imprint. 

623  43     Documentation 

Each  mailing  of  GPL  packages  must  be 
accompanied  by  a  manifest  and  other 
documentation  in  the  form  specified  by 
the  Postal  Service. 

624  Preparation  Requirements 
624.1     General  Requirements 

624.11  Barcode 

Every  GPL  package  must  bear  a 
barcode,  in  a  format  acceptable  to  the 
Postal  Service,  that  identifies  the 
package  by  a  unique  number.  The 
mailer  must  place  the  barcode  on  the 
address  side  of  the  package 

624.12  Addressing 

See  122.  The  name  and  address  of  the 
mailer  and  of  the  addressee  also  should 
be  recorded  on  a  separate  slip  enclosed 
in  the  package. 

624.13  Sealing 

Every  GPL  package  mu.st  be  sealed  by 
the  mailer.  Wax,  gummed-paper  tape, 
nails,  screws,  wire,  metal  band?,  or 
other  materials  mav  be  us«d  as  suitable. 
The  seal  must  be  sufficient  to  allow 
detection  of  tampering 

624.14  Packaging 

Every  GPL  package  must  be  securely 
and  substantially  packed  In  packing, 
the  mailer  should  consider  the  nature  of 
the  contents,  the  climate,  and  the 
delivery  method.  The  Postal  Service 
will  determine  whether  the 
contemplated  packaging  is  suitable  prior 
to  the  mailer's  use  of  GPL. 

624  15     Nonpostal  Documentation 

Forms  required  by  nonpostal  export 
regulations  are  described  in  Chapter  5. 

624.2     Destination  Country-Sperifu 
Requirement-, 

Certain  preparation  requirements  vary 
by  destination   :ountry  as  stipulated  in 
62u. 


625     GPL  Service  Agreements 

625.1  General 

The  mailer  must  enter  into  a  separate 
service  agreement  for  each  destination 
country  to  which  it  wants  to  use  GPL. 

625.2  Required  Provisions 

Each  service  agreement  must  contain 
the  following: 

a.  The  mailer's  commitment  to  send  at 
least  25.000  packages  by  GPL  during  the 
next  12  months  to  the  specified 
destination  country. 

b.  The  mailer's  commitment  to 
designate  the  Postal  Service  as  its  carrier 
of  choice  to  the  specified  destination 
country. 

c.  The  mailer's  commitment  to  link  its 
information  systems  with  the  Postal 
Service's  so  that  (1)  the  Postal  Service 
and  the  mailer  can  exchange  data 
transmissions  concerning  the  mailer's 
packages,  and  (2)  by  scanning  the 
mailer-provided  barcode  on  each 
package,  the  Postal  Service  can  extract, 
on  an  as-needed  basis,  certain 
information  about  the  package.  The 
package-specific  information  that  the 
mailer  is  required  to  make  available 
varies  by  destination  country  as 
stipulated  in  620. 

d.  For  a  mailer  processing  packages  at 
the  mailer's  plant,  the  mailer's 
commitment  to  use  Postal  Service 
provided  workstations  to  process  all 
GPL  packages  and  to  sort  and  prepare 
those  packages  for  dispatch  as  specified 
by  the  Postal  Service. 

625.3    Optional  Provisions 

Each  service  agreement  may  set  forth 
any  GPL-related  arrangements  between 
the  Postal  Service  and  the  mailer  that 
are  technical  in  nature. 

626    GPL  to  Japan 

626.1     Description 

626.11  General 

GPL  to  Japan  provides  the  mailer  with 
three  delivery  options,  and  with 
preparation  by  the  Postal  Service  (or  on 
Postal  Service-provided  equipment)  of 
the  customs  forms  required  by  Japan 
Post. 

626.12  JFK  Processing  Facility 

All  GPL  packages  processed  by  the 
Postal  Service  are  processed  at,  and 
dispatched  to  Japan  from,  a  dedicated 
facility  located  at  JFK  International 
Airport  (the  JFK  Processing  Facility). 

626.13  Delivery  Options 

626.131     Express  Service 

Packages  sent  through  Express  Service 
are  transported  by  air  to  Japan,  where 
they  receive  special  handling  by  Japan 


Post  and  expedited  deHvery.  The  mailer 
can  track  Express  Service  packages 
through  deliver}'.  Reports  of  delivery 
performance  are  furnished  to  the  mailer 
in  the  formats  and  at  the  frequencies 
agreed  upon  by  the  Postal  Service  and 
the  mailer. 

626.132  Standard  Air  Service 

Packages  sent  through  Standard  Air 
Service  are  transported  by  air  to  Japan, 
where  they  enter  Japan  Post's  domestic 
airmail  system  for  delivery'.  The  mailer 
can  track  Standard  Air  Service  packages 
through  dispatch  from  the  JFK 
Processing  Facility  or  the  appropriate 
airmail  facility. 

626.133  Economy  Air  Service 

Packages  sent  through  Economy  Air 
Service  are  transported  by  air  to  Japan, 
where  they  enter  Japan  Post's  domestic 
surface  mail  system  for  delivery.  The 
mailer  can  track  Economy  Air  Service 
packages  through  dispatch  from  the  JFK 
Processing  Facility  or  the  appropriate 
airmail  facility. 

626.2     Acceptance 

626.21  Within  500  Miles  of  JFK 

If  the  plant  at  which  the  mailer's  GPL 
packages  originate  is  located  within  500 
miles  of  the  JFK  Processing  Facility,  the 
Postal  Service  accepts  the  packages  at 
the  plant  and  transports  them  by  truck 
to  the  JFK  Processing  Facility  according 
to  a  schedule  agreed  upon  by  the  Postal 
Service  and  the  mailer. 

626.22  More  Than  500  Miles  From  JFK 

626.221  Drop  Shipment  to  JFK 

If  the  plant  at  which  the  mailer's  GPL 
packages  originate  is  more  than  500 
miles  from  the  JFK  Processing  Facility, 
the  mailer  may  present  the  packages  for 
verification  at  the  plant  and  transport 
them  as  a  drop  shipment  to  the  JFK 
Processing  Facility  according  to  a 
schedule  agreed  upon  by  the  Postal 
Service  and  the  mailer. 

626.222  Transport  to  Airmail  Facility 

Alternatively,  the  mailer  may  process 
the  packages,  using  Postal  Service- 
provided  workstations,  and  prepare 
dispatches  as  specified  by  the  Postal 
Service.  The  Postal  Service  verifies  and 
accepts  the  dispatches  at  the  mailer's 
plant  according  to  a  schedule  agreed 
upon  by  the  mailer,  and  the  Postal 
Service  transports  the  packages  to  an 
appropriate  airmail  facility  for  dispatch 
to  Japan. 

626.3     Required  Package-Specific 
Information 

The  mailer  must  make  available  to  the 
Postal  Ser.'ire,  bv  means  of  data 


UMI 
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transmissions  in  the  formats  and  at  the 
frequencies  agreed  upon  by  the  Postal 
Service  and  the  mailer,  the  following 
information  about  each  GPL  package: 

a.  Order  number. 

b.  Package  identification  number. 

c.  Delivery'  option  used  for  package. 

d.  Buyer's  name  and  address. 

e.  Recipient's  name  and  address. 

f.  Total  weight. 

g.  Total  value. 

h.  Total  number  of  items  in  package. 

i.  Number  of  each  individual  item  in 
package. 

j.  SKU  and/or  key-word  description  of 
each  item. 

k.  Value  of  each  item. 

1.  Country  of  origin  (if  available)  of 
each  item. 

626.4  Insurance  and  Indemnity 

626.41  Express  Service 

Packages  sent  through  Express  Service 
are  insured  against  loss,  damage,  or 
rifling  at  no  additional  cost.  Indemnity 
will  be  paid  by  the  Postal  Service  as 
provided  in  DMM  S500.  However, 
Express  Service  packages  are  not 
insured  against  delay  in  delivery. 
Neither      'emnity  payments  nor 
postat  ids  will  be  made  in  the 

event  iv. 

626.42  Standard  Air  Service 

Packages  sent  through  Standard  Air 
Service  weighing  more  than  1  pound 
mav  be  insured  at  an  additional  cost. 
See  320. 

626.43  Economy  Air  Service 

Packages  sent  through  Economy  Air 
Service  may  not  be  insured. 

626.5  Postage 

626.51     Base  Rates 

See  Exhibit  626.51.  Postage  is  paid  on 
a  per-package  basis. 

Global  Package  Link  to  Japan 
Base  Rates  Exhibit  626.51 


Global  Package  Link  to  Japan 
Base  Rates  Exhibit  626.51— Con- 
tinued 


Weight  not 
over  lbs. 


Express 
sePi/ice 


Stand- 
ard air 
service 


Econ- 
omy air 
Service 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 


S14.35 

S6.64 

S5.43 

15.69 

9.23 

9.35 

17.80 

13.63 

13.27 

19.91 

15.74 

17.20 

22.02 

20.14 

27.03 

24.93 

29.39 

29.86 

31.76 

32.22 

34.12 

37.15 

36.49 

39.52 

38.85 

41  88 

41.21 

46.81 

43.58 

49.17 

45.94 

54.10 

48.31 

56.47 

Weight  not 
over  lbs. 


Express 
service 


Stand-         Econ- 
ard  air       omy  air 
service       Service 


16  

54.29 

65.78 

17  

56.82 
59.36 

61.89 
64.42 

68.32 
73.60 

76.13 
81.42 

18  

19  

20  

21    

71.42 
74.12 

89.55 

22  

92.25 

23  

76.83 

97.88 

24   

79.53 

100.58 

25  

82.23 

106,22 

26  

84.93 

108,92 

27  

87.63 

114.56 

28  

90.34 

117.26 

29  

93.04 

122.89 

30  

95,74 

125.59 

31   

104.59 

139.43 

32  

107.47 

142.30 

33  

110.34 

145.17 

34   

113.21 

151.16 

35   

116.08 

154.03  1 

36   

118.95 

150.02 

37  

121.82 

162,89 

38  

124.69 

168  88 

39  

127.56 

171.75 

40  

130  43 

177.73  1 

41       

141.15 
144.19 

191.23 
197.57 

42   

43  

147.23 

200.61 

44    

150.27 

203.65 

626.52     Discounts 

Postage  is  reduced  by  the  following 
additive  discounts  once  the  applicable 
volume  thresholds  are  reached  durmg  a 
12-month  period; 

a  25.000  to  100,000  packages:  0  00% 

b,  100,001  to  250.000  packages: 
4.75%. 

c  250,001  to  500,000  packages: 
additional  5,75%. 

d   500,001  to  1.000.000  packages: 
additional  6.00%. 

e.  More  than  1,000.000  packages: 
additional  6.25%. 

626.6     Size  and  Weight  Limits 

62fi.fi]     Size  Limits 

626.611  Express  Service 

Express  Service  packages  must  meet 
these  size  limits: 

a.  Minimum  length  and  width:  large 
enough  to  accommodate  the  necessary 
labels  and  customs  forms  on  the  address 
side. 

b.  Maximum  length:  42  mches  (36 
inches  until  lanuary  9,  199.S) 

c.  Maximum  length  and  girth 
combined:  90  inches  (79  inches  until 
January  9.  1995). 

626.612  Standard  .-\ir  Service 

Standard  Air  Service  packages  must 
meet  these  size  limits: 


a.  Minimum  length  and  width:  large 
enough  to  accommodate  the  necessar\- 
labels  and  customs  forms  on  the  address 
side. 

b.  Maximum  length:  42  inches  (24 
inches  for  packages  weighing  1  pound 
or  less). 

c.  Maximum  length  and  girth 
combined:  90  inches  (79  inches  until 
January  9,  1995)  Maximum  length, 
height,  depth  (thickness)  combined  for 
packages  weighing  1  pound  or  less  is  36 
inches. 

626.613     Econom\  Air  Service 

Economy  Air  Ser\-ice  packages  must 
meet  these  size  limits: 

a.  Minimum  length  and  width:  large 
enough  to  accommodate  the  necessarv 
labels  and  customs  forms  on  the  address 
side 

h.  Maximum  length:  24  inches. 
c.  Maximum  length,  height,  depth 
(thickness)  combined:  36  inches. 

626.62     W'  ight  Limits 
626,621     Express  Service 

Maximum  ueight:  44  pounds 

626.612  Standard  .^ir  Service 
Maximur   weight:  44  pounds, 

626.613  Eronomv  Mr  Service 
Maximum  weight:  4  pounds 

62"     Customs  Forms  Required 

The  maiii;r  is  not  normally  required  to 
affix  customs  forms  to  GPL  packages 
sent  to  Japan  if  the  packages  are 
processed  at  the  )FK  Processing  Facilit\' 
In  such  cases,  the  Postal  Service  prints 
the  necessarv  customs  forms  based  on 
the  packagt   specific  information 
transmitted  by  the  mailer,  and  affixes 
them  to  the  packages  If  the  packages  are 
processed  at  the  mailer  s  plant  on  Postal 
Ser\'ice-pro\ided  workstations,  those 
workstations  print  the  necessary  forms 
that  the  mailer  normally  affixes  to  the 
pac;kages.  During  the  interim  period  in 
which  the  Postal  Senice  and  the  mailer 
are  establishing  the  information  systems 
linkages  to  enable  the  Postal  Service  to 
accomplish  this,  the  mailer  is  required 
to  affix  the  appropriate  customs  forms  to 
the  packages,  as  follows 

a  Express  Service:  Form  2966- .\ 
Parcel  Post  Customs  Declaration- 
United  States  jf  America. 

b  Standard  Air  Service:  Form  2966- 
A.  Parcel  Post  Customs  Declaration — 
L'nited  Stat    .  of  America  (packages 
weighing  1  pound  or  less  must  bear 
Form  2976.  Customs — DouaneCl) 

t    Economy  Mr  Service:  Form  2976, 
Customs — Douane  Cl. 
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628    Preparation  Requirements 

628.1  Express  Service 

628.11  Processing  at  fFK 

Every  package  sent  through  Express 
Service  must  bear  a  label  identifying  it 
as  an  Express  Service  package.  The 
mailer  is  not  normally  required  to  affix 
this  label  when  such  packages  are 
processed  at  the  JFK  Processing  Facility. 
In  this  case,  the  Postal  Service  prints  the 
necessary  label  and  affixes  it  to  the 
Express  Service  package.  During  the 
interim  period  in  which  the  Postal 
Service  and  the  mailer  are  establishing 
the  information  systems  linkages  to 
enable  the  Postal  Service  to  accomplish 
this,  the  mailer  is  required  to  affix  Label 
11-B.  Express  Mail  Service  Post  Office 
to  Addressee,  or  an  alternative  label  as 
instructed  by  the  Postal  Service,  to 
every  Express  Service  package. 

628.12  Processing  at  Mailer's  Plant 

When  packages  are  processed  at  the 
mailer's  plant  on  Postal  Service- 
provided  workstations,  the  workstations 
print  the  necessary  label,  and  the  mailer 
affixes  it  to  the  Express  Service  package. 

628.2  Standard  Air  Service 

There  are  no  lapan-specific 
preparation  requirements  for  packages 
sent  through  Standard  .•Mr  Service 
(packages  weighing  1  pound  or  less 
must  bear  the  SMALL  P,-\C:KET 
marking).  See  264.21. 

628.3  Economy  Air  Service 

Packages  sent  through  Economy  Air 
Service  must  bear  the  SMALL  PACKET 
marking.  See  264.21 
•         •         *         •         > 

A  transmittal  letter  making  the 
changes  in  the  pages  of  the  International 
Mail  Manual  will  be  published  and 
transmitted  automatically  to 
subscribers.  Notice  of  issuance  of  the 
transmittal  letter  will  be  published  in 
the  Federal  Register  as  provided  bv  39 
CFR20.3 
Stanley  F.  Mires. 
Chief  Counsel.  Legislative 
iFR  Dot  97-107  Filed  1-3-97;  8:45  ami 

BtLUNG  CODE  r710-l2-P 


39  CFR  Part  20 

Global  Package  Link  (Formerly 
International  Package  Consignment 
Service) 

AGENCY:  Postal  Service. 
ACTION:  Final  rule 


SUMMARY:  The  Postal  Service,  after 
considering  the  comments  submitted  in 
response  to  its  request  in  fil  FR  13.765 


(March  28,  1996)  for  comments  on 
interim  regulations  implementing 
international  Package  Consignment 
(IPCS)  service  to  Canada  and  the  United 
Kingdom,  hereby  gives  notice  that  it  is 
adopting  the  interim  regulations  as 
amended  on  a  permanent  basis,  without 
substantive  modification.  The  name  of 
this  service  has  subsequently  been 
changed  to  Global  Package  Link  (GPL). 
EFFECTIVE  DATE:  12:01  a.m..  January  6. 
1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Michelson,  (202)  268-5731. 
SUPPLEMENTARY  INFORMATION:  On  March 
28.  1996,  the  Postal  Service  published 
in  the  Federal  Register  irrterim 
regulations  implementing  Global 
Package  Link  (GPL)  to  Canada  and  the 
United  Kingdom  and  requested 
comments  (61  FR  13765  (March  28, 
1996)).  GPL  is  an  international  mail 
service  designed  for  mail  order 
companies  sending  merchandise 
packages  to  other  countries.  The  service 
was  initially  available  to  Japan. 

For  the  service  to  Canada,  a  customer 
would  be  required  to  mail  at  least 
25.000  packages  annually  and  to 
connect  its  information  systems  to  the 
Postal  Service  so  that  the  Postal  Service 
and  the  customer  could  exchange 
information  about  the  customer's 
packages.  The  customer  would  also  be 
required  to  designate  the  Postal  Service 
as  its  carrier  of  choice  to  Canada.  There 
were  two  levels  of  service  to  Canada  and 
there  were  rate  discounts  for  sending 
larger  numbers  of  parcels  during  the 
year. 

For  service  to  the  United  Kingdom,  a 
customer  would  be  required  to  mail  at 
least  10,000  packages  annually  and  to 
connect  its  information  systems  to  the 
Postal  Service  so  that  the  Postal  Service 
and  the  customer  could  exchange 
information  about  the  customer's 
packages.  The  customer  would  also  be 
required  to  designate  the  Postal  Service 
as  its  carrier  of  choice  to  the  United 
Kingdom.  There  were  three  levels  of 
service  to  the  United  Kingdom  and  there 
were  rate  discounts  for  sending  more 
than  100.000  packages  annually. 

Comments  were  due  on  or  before  May 
31,  1996.  Comments  were  received  from 
two  commenters,  a  company  engaged  in 
international  package  deliverv, 
VVorldPak,  Inc.,  and  an  association  of 
companies  engaged  in  international 
package  delivery,  the  Air  Courier 
Conference  of  America  (ACCA).  After 
considering  these  comments,  the  Postal 
Service  has  decided  to  adopt  the 
regulations  without  substantive  change. 

WorldPak  asserts  that  GPL  rates  to 
Canada  and  the  United  Kingdom  are  not 
permitted  under  the  Acts  of  the 


Universal  Postal  Union  because  the 
rates  for  the  highest  level  of  GPL  service 
are  lower  than  domestic  rates  for  single- 
piece  Express  Mail.  No  citation  of 
authority  is  given,  but  the  Postal  Service 
believes  that  the  commenter  is  referring 
to  article  6.2,  of  the  Universal  Postal 
Convention,  which  provides,  "The 
charges  collected,  including  those  laid 
down  for  guideline  purposes  in  the 
Acts,  shall  be  at  least  equal  to  those 
collected  on  internal  service  items 
presenting  the  same  characteristics 
(category,  quantity,  handling  time, 
etc.)."  The  Postal  Service  does  not  agree 
that  GPL  rates  are  inconsistent  with 
article  6.2.  In  the  Postal  Service's  view, 
it  is  inappropriate  to  compare  rates  for 
the  highest  level  of  GPL  service  with 
single-piece  Express  Mail  rates.  GPL  is 
a  bulk  service,  in  which  customers 
tender  many  packages  at  one  time. 
There  is  no  bulk  Express  Mail  service 
and  therefore  no  bulk  Express  Mail 
rates.  Insofar  as  quantity  is  specifically 
a  characteristic  that  article  6.2 
recognizes  as  making  a  difference, 
article  6.2  does  not  require  a 
comparison  with  single-piece  rates.  In 
addition.  GPL  does  not  guarantee 
delivery  within  any  specific  time. 
Express  Mail  guarantees  delivery  within 
one  or  two  days,  depending  on 
destination,  and  postage  is  refunded  if 
the  service  standard  is  not  met.  This 
also  makes  any  comparison  with 
domestic  Express  Mail  rates 
inappropriate.  Accordingly,  the  Postal 
Service  concludes  that  GPL  rates  are  not 
lower  than  the  rates  for  any  service 
having  the  same  characteristics. 

WorldPak  also  asserts  that  GPL 
service  to  Canada  is  unauthorized 
because  it  is  a  freight  ser\'ice,  not  a 
postal  service.  WorldPak  asserts  that 
GPL  is  a  freight  service  because  GPL 
items  are  delivered  by  a  private  sector 
contractor,  not  Canada  Post  Corporation, 
and  GPL  items  are  cleared  through 
customs  using  commercial  customs 
clearance  procedures.  The  commenter 
also  as.serts.  contrary  to  its  argument 
that  GPL  rates  are  illegal  because  they 
are  lower  than  domestic  Express  Mail 
rates,  that  GPL  delivery  by  private 
contractors  is  not  authorized  bv  the 
Universal  Postal  Convention  because  it 
is  not  EMS  service.  The  Postal  Service 
does  not  agree  that  GPL  service  is 
unauthorized.  The  distinction  this 
commenter  attempts  to  draw  does  not 
appear  to  have  any  significance. 
Delivery  by  a  private  contractor  is.  and 
long  has  been,  one  of  the  ways  mail  is 
delivered.  Moreover,  in  the  current 
environment  in  which  postal 
administrations  in  other  countries  are 
being  privatized,  e.g.,  Netherlands  and 


640 


Federal    Re?i.<itRr    /    Vnl      fi?      Mn      T     /    UnnHau      lannari-    R      1QQ7     /    I3i,l<: 


1^      Dr 


..)»»; 


Federal  Register  /  Vol.  62,  No.  3  /  Monday,  January  6,  1997  /  Rules  and  Regulations 


639 


Germany,  delivery  of  international  mail 
by  privately  owned  companies  is 
becoming  more  commonplace.  The  use 
of  commercial  customs  clearance 
procedures  is  likewise  not  a 
consideration  in  determining  whether 
GPL  service  is  authorized.  While  the 
Acts  of  the  Universal  Postal  Union 
provide  for  documentation  that  is  used 
for  clearing  most  postal  items  through 
customs,  the  procedures  that  are 
followed  in  the  destination  country  are 
prescribed  by  that  country.  In  most 
cases,  the  main  difference  between 
commercial  and  postal  customs 
clearance  is  the  preparation  of  a 
manifest.  For  most  postal  items, 
customs  clearance  can  be  accomplished 
using  documents  on  the  package 
without  preparing  a  manifest,  although 
nothing  in  the  Acts  precludes  the 
preparadon  of  a  manifest  if  the  law  of 
the  destination  countr\'  requires  it. 
Finally,  this  argument  does  not  take  into 
account  that  the  Postal  Service  is 
authorized  to  provide  nonpostai  as  well 
as  postal  services.  39  U.S.C.  §  404(a)(6). 
Even  if  GPL  could  be  correctly 
characterized  as  not  being  a  postal  » 
service,  that  would  not  make  it 
unauthorized. 

ACCA  also  asserts  that  GPL  service  is 
unauthorized,  but  argues  that  it  is 
unauthorized  because  it  is  a  new 
classification  of  mail  and  must  be 
recommended  by  the  Postal  Rate 
Commission  before  it  can  be 
established.  The  association  asserts  that 
Air  Courier  Conference  of  America  v. 
Postal  Sen.'ice.  959  F.2d  1213  (3d  Cir. 
1992),  held  that  39  U.S.C.  §407 
excepted  only  international  rates  from 
submission  to  the  Postal  Rate 
Commission,  not  international 
classifications.  The  association  is 
mistaken.  Section  407  has  been 
consistently  interpreted  as  applying  to 
both  international  rates  and 
classifications  since  the  two  things  are 
largely  inseparable  from  a  practical 
point  of  view:  one  cannot  establish  rates 
without  reference  to  the  items  to  which 
the  rates  apply.  Moreover,  most 
international  mail  classifications  and 
services  are  established  in  postal  treaties 
and  conventions.  The  basic 
classifications  of  LC,  AO  including  both 
printed  matter  and  small  packets,  and 
parcels  are  established  in  the  Universal 
Postal  Convention  and  Postal  Parcels 
agreement,  which  are  postal  treaties 
ratified  by  the  President  of  the  United 
States.  The  levels  of  ser\'ice.  surface, 
surface  air  lift  (SAL),  airmail,  and  EMS 
are  also  established  in  the  Convention. 
GPL  matches  these  classes  and  ser\'ices 
with  volume-discount  rates  that  are 
attractive  to  large  volume  mailers.  It 


does  not  create  any  new  classes  of  mail 
or  service.  It  should  also  be  noted  that 
the  Postal  Rate  Commission  has  never 
asserted  jurisdiction  over  either 
international  rates  or  classifications. 

Both  VVorldPak  and  the  ACCA  assert 
that  GPL  rates  do  not  make  an 
appropriate  contribution  to  overhead 
and  do  not  take  into  account  all  of  the 
cost  attributable  to  the  ser\'ice 
VVorldPak  asserts  that  the  Postal 
Service's  measurement  of  costs  do  not 
take  into  account  the  program  managers 
of  the  service,  do  not  take  into  account 
the  travel,  marketing,  and  related  costs 
of  the  service,  and  do  not  take  into 
account  the  costs  of  contractors  to 
operate  the  GPL  and  CPAS  information 
systems.  ACCA  asserts  that  the  costs  are 
understated  because  they  use  terminal 
dues  e.xpense  as  opposed  to  the  actual 
cost  of  delivery  incurred  by  the  country 
of  destination  and  do  not  take  into 
account  the  value  of  services  provided 
in  the  country  of  destination  that  are  not 
generally  available  to  the  public.  The 
Postal  Service  disagrees. 

WorldPak  appears  not  to  understand 
which  costs  are  attributable  and  which 
are  not.  It  also  appears  not  to 
understand  that  cost  evaluations  are 
done  at  a  service  or  category  level,  i.e. 
GPL  as  a  whole,  not  at  a  countrv  specific 
level.  In  general,  attributable  costs  are 
those  that  vary  with  volume.  The  costs 
of  program  managers,  travel,  marketing, 
etc.,  do  not  vary  with  volume  and  are 
not  attributable.  The  other  costs  that  are 
attributable  are  those  that,  while  not 
volume  variable,  are  exclusively 
associated  with  a  particular  ser\'ice.  An 
example  of  this  from  the  domestic 
context  is  Express  Mail  advertising. 
Since  postal  managers,  regardless  of 
title,  perform  duties  pertaining  to  more 
than  one  service  or  category  of  mail, 
there  are  no  such  costs  exclusively 
associated  with  GPL  service  as  a  whole. 
much  less  GPL  servict  to  any  one 
country .  Insofar  as  GPL  incurs 
contractor  costs  to  operate  the  GPL  and 
CPAS  mformation  systems,  to  the  extent 
that  these  costs  are  volume  variable  thev 
are  included  in  the  costs  of  the  service. 

ACCA  argues  that  the  charges  for 
delivery  in  the  destination  country 
might  not  include  all  the  costs  incurred 
by  the  delivery  agent  for  delivery  and 
that,  therefore,  the  total  economic  cost 
for  GPL  service  might  not  be  included 
in  the  GPL  cost  base,  ACCA  urges  that 
the  cost  base  for  GPL  rates  be  revised  to 
include  any  costs  that  the  delivery  agent 
might  have  omitted  The  association 
does  not  cite  any  data  source  that  might 
support  its  assertion,  nor  is  the  Postal 
.Service  aware  of  any  data  that  might 
relate  to  them.  Accordingly,  there  is  no 
basis  for  believing  that  the  charges  do 


not  cover  the  costs  of  delivery  in  the 
destination  country,  and  no  basis  to 
make  any  adjustment  even  if  there  were 
some  rational  economic  reason  to 
include  any  cost  other  than  what  the 
delivery  agent  in  fact  charges  for  its 
services. 

Similarly,  ACCA  urges  that  the  costs 
of  GPL  service  be  adjusted  upward  to 
account  for  the  economic  value  of  the 
customs  clearance  services  provided  by 
the  delivery  agent,  which  .^CCA  asserts 
might  not  be  correctly  priced  because 
such  customs  clearance  services  are  not 
available  to  other  international 
transportation  sen  ice  providers  The 
Postal  Service  disagrees.  First,  insofar  as 
Canada  is  concerned,  the  Postal  Sen'ice 
uses  commercial  customs  clearance 
procedures  using  a  customs  broker.  This 
is  the  same  customs  clearance  that 
private  sector  delivery  companies  use. 
Second,  insofar  as  the  United  Kingdom 
is  concerned,  there  is  no  basis  for 
believing  that  the  cost  of  customs 
clearance  is  not  included  in  the  charges 
established  by  the  United  Kingdom 
postal  administration,  since  such 
services  are  provided  to  all  mail  of  the 
kind  sent  by  GPL  regardless  of  the  rate 
charged  by  the  Postal  Servi(,e,  Moreover, 
there  are  no  data  which  could  be  used 
to  make  such  an  adjustment  even  if  it 
were  appropriate. 

.^CCA  asserts  that  the  contribution  to 
overhead  could  be  as  low  as  one  cent, 
and  that  such  a  low  contribution  would 
not  be  appropriate.  ACCA  provided  no 
data  or  analysis  to  support  its  position 
The  Postal  Service  has  re\  lewed  the  cost 
and  revenue  for  GPL  and  has  concluded 
that  in  view  of  the  competitive  nature  of 
the  parcel  market.  GPL  does  make  a 
reasonable  and  appropriate  contribution 
to  overhead, 

ACCA  asserts  that  the  rates  for  GPL  to 
Canada  and  the  United  Kingdom  are 
unduly  discriminatory  because  they  are 
lower  than  rates  for  single-piece  EMS  to 
those  countries.  The  Postal  Ser\'ice 
disagrees.  Rates  for  GPL  service  reflect 
differences  in  the  markets  for  bulk 
parcels  and  single-piece  parcels.  The 
market  for  bulk  parcels  is  highly 
competitive  and  is  characterized  by 
substantial  discounting  by  the  various 
competitors.  No  such  discounting  is 
present  in  the  market  for  single-piece 
parcels.  The  costs  of  the  two  kinds  of 
service  are  also  different,  with  the  bulk 
parcels  being  less  costly  to  handle 
These  differences  in  co.sts  and  market 
conditions  lead  the  Postal  Service  to 
conclude  that  the  rates  for  GPL  to 
Canada  and  the  I'nited  Kingdom  are  not 
unduly  discriminatory. 

VVorldPak  asserts  that  the  interim 
regulations  are  unlawful  because  they 
contain  misstatements  and  lend 
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themselves  to  unreasonable 
discrimination.  As  an  example, 
VVorldPak  asserts  that  the  regulations 
are  inaccurate  in  that  they  state  that  the 
Postal  Service's  Customs  Pre-Advisorv 
System  (CPAS)  electronically  advises 
the  GPL  delivery  agent  and  Canadian 
Customs  of  the  contents  of  each 
package.  According  to  VVorldPak,  the 
information  is  transmitted  customs 
clearance  information  is  transmitted 
electronically  to  a  customs  broker.  The 
Postal  Service  agrees  that  this  provision 
is  technically  inaccurate,  in  that  the 
data  is  transmitted  to  a  customs  broker 
who  is  an  agent  for  the  Postal  Service's 
delivery  agent  and  who  provides  the 
data  to  Canadian  Customs.  The 
technical  inaccuracy  does  not,  in  the 
Postal  Service's  view,  make  the  intermi 
regulations  illegal.  The  provision  will  be 
amended,  however,  to  remove  the 
reference  to  transmitting  data  to  the 
delivery  agent  and  Canadian  Customs. 

As  a  second  example,  VVorldPak 
asserts  that  the  provisions  concerning 
Air  Courier  Service  are  inaccurate  in 
that  they  state  that  Air  Courier  Service 
packages  will  be  transported  to  Canada 
overnight.  According  to  VVorldPak. 
overnight  air  transportation  to  Canada 
depends  on  a  number  of  variables,  and 
in  certain  hypothetical  cases,  might  not 
be  transported  overnight.  The  Postal 
Service  disagrees  with  this  assertion. 
Overnight  transportation  to  Canada  is 
the  service  commitment  for  Air  Courier 
Service  and  the  Postal  Service  sees  no 
problem  in  meeting  this  commitment. 

As  a  third  example,  VVorldPak  asserts 
that  the  interim  regulations  suggest  that 
there  are  or  will  be  more  GPL  processing 
facilities  than  the  one  at  New  York's  JFK 
Airport.  According  to  VVorldPak,  this 
could  be  unduly  discriminatorv  in  that 
additional  facilities  could  be  located 
close  to  favored  customers.  VVorldPak 
also  asserts  that  the  use  in  the 
regulations  of  the  term  'in  general" 
suggests  that  subjective  criteria  would 
govern  where  facilities  would  be 
located.  The  Postal  Service  concludes 
that  these  objections  have  no  merit.  The 
phrase  "in  general"  allows  the 
possibility  for  customers  who  are  more 
than  500  miles  from  a  GPL  processing 
facility  to  process  packages  at  their 
facility  for  pickup  by  the  Postal  Service. 
At  the  time  the  interim  regulations  were 
published,  the  Postal  Service  was 
constructing  an  additional  GPL  facility 
near  the  Dallas-Fort  Worth  International 
Airport  and  was  planning  facilities  in 
Chicago,  San  Francisco,  Seattle,  and 
Miami  Those  new  facilities  were 
announced  in  the  Federal  Register  on 
luly  .30,  1996,  61  FR  39592-9,1 
Whatever  concern  might  have  been 
engendered  bv  the  wording  of  thp 


provision  in  question  was  addressed  in 
that  publication. 

As  a  fourth  example,  VVorldPak 
asserts  that  GPL  to  Canada  and  the 
United  Kingdom  will  not  benefit  all 
postal  customers  by  generating  revenues 
which  will  contribute  to  fixed  costs 
because  the  Postal  Service  does  not 
know  enough  about  the  costs  of  these 
new  services.  According  to  VVorldPak, 
GPL  to  Canada  and  GPL  to  the  United 
Kingdom  should  be  considered  as 
separate  services  which  should 
individually  satisfy  the  requirements  of 
the  Postal  Reorganization  Act.  The 
Postal  Service  disagrees.  First,  the  prices 
for  GPL  to  Canada  and  the  LInited 
Kingdom  take  into  account  the  variable 
costs  and  are  designed  to  make  a 
contribution  to  fixed  costs  on  an 
individual  basis.  However,  the  Postal 
Reorganization  Act  does  not  require  that 
the  rates  of  international  postal  services 
be  evaluated  on  a  country  by  country 
basis.  It  requires  only  that  each  type  or 
category  of  service  cover  its  variable 
costs  and  make  a  contribution  to  fixed 
costs  GPL  as  a  whole  certainly  meets 
this  requirement.  Moreover,  differences 
in  the  details  of  how  a  service  is 
provided  to  different  countries  do  not 
change  how  the  requirements  of  the  Act 
are  applied  to  the  service  as  a  whole. 

Accordingly,  the  Postal  Service 
adopts  the  following  amendments  to  the 
International  Mail  Manual  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  See  39  CFR  20.1. 
All  other  interim  changes  in  the  rule  for 
Global  Package  Link  service  which  were 
published  in  the  Federal  Register  as 
amendments  of  this  interim  rule  remain 
in  effect  as  interim  rules. 

List  of  Subjects  in  39  CFR  part  20 

International  postal  service.  Foreign 
relations. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401. 
404.  407.  408. 

2  Subchapter  620  of  the  International 
Mail  Manual.  Issue  16.  is  amended  as 
follows: 

6    Special  Programs 

***** 

620  Global  Package  Link 

621  Description 

621.1     General 

Global  Package  Link  is  a  bulk  mailing 
system  that  provides  fast,  economical 
international  delivery  of  packages 
containing  merchandise.  Global  Package 


Link  is  designed  to  make  it  easier  and 
less  costly  for  mail-order  companies  to 
export  goods.  The  Postal  Service 
provides  Global  Package  Link  on  a 
destination  country-specific  basis 
pursuant  to  the  terms  and  conditions 
stipulated  in  620  and  the  Individual 
Country  Listings. 
***** 

621.3     Availability 

Global  Package  Link  is  available  only 
to  destination  countries  identified  in 
620  and  the  Individual  Country  Listings. 

622  Qualifying  Customers         ' 

To  qualify,  a  customer  must  enter  into 
a  service  agreement  containing  the 
commitments  stipulated  in  625.2  and 
must  be  able  to  meet  the  general  and 
destination  country-specific  preparation 
requirements  stipulated  in  620  and  the 
Individual  Country  Listings. 

623  General 

623.1  Special  Services 

The  special  services  provided  for  in 
Chapter  3  are  not  available  for  packages 
sent  by  Global  Package  Link  unless 
specifically  provided  for  in  620  or  the 
Individual  Country  Listings. 

623.2  Customs  Documentation 

The  requirements  for  customs  forms 
vary  by  destination  country  as 
stipulated  in  620  and  the  Individual 
Country  Listings. 

623.3  Size  and  Weight  Limits 

Size  and  weight  limits  for  packages 
sent  by  Global  Package  Link  vary  by 
destination  country  as  stipulated  in  620 
and  the  Individual  Country  Listings. 

623.41  Rates 

Rates  vary  by  destination  country  as 
stipulated  in  620  and  the  Individual 
Country  Listings. 

623.42  Postage  Payment  Method 

Postage  must  be  paid  by  permit 
imprint  or  any  other  Postal  Service 
approved  method. 

624  Preparation  Requirements 
624.1     General  Requirements 


624.2    Destination  Country- Specific 
Requirements 

Certain  preparation  requirements  vary 
by  destination  country  as  stipulated  in 
620  and  the  Individual  Country  Listings, 

625     Global  Package  Link  Service 
Agreements 
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625.2     Required  Provisions 

a.  The  customer's  commitment  to 
send  at  least  25,000  packages  (or  10,000 
to  the  United  Kingdom)  by  Global 
Package  Link  during  the  next  12  months 
to  the  specified  destination  country'. 

*  *  «  «  « 

626     Global  Package  Link  to  Japan 

«  *  »  »  « 

[Change  627  to  626.7  Customs  Forms 
Required] 

***** 

[Change  628  to  626.8  Preparation 
Requirementsj 

•         *         •         *         « 

[Change  628.1  to  626.81  Express 

Ser\-ice] 

***** 

[Change  628  11  to  626.811  Processing  at 
JFKj 

*  *  *  «  ♦ 

[Change  628.12  to  626.812  Processing 
Mailer's  Plant] 

*  *  »  *  » 

[Change  628.2  to  626.82  Standard  Air 
Service] 

*  «  *  *  * 

[Change  628.3  to  626  83  Economy  Air 
Service] 

***** 

3.  Effective  immediately,  chapter  6  of 
the  International  Mail  Manual,  Issue  16, 
is  amended  by  adding  new  section  627 
as  follows: 

6     Special  Programs 

***** 

620     Global  Package  Link 


627     Global  Package  Link  to  Other 
Destination  Countries 

Information  concerning  Global 
Package  Link  for  the  following 
designated  countries  is  detailed  in  the 
Individual  Country  Listings  (ICLs) 
section. 

a.  Canada. 

b.  Great  Britain  and  Northern  Ireland. 

*  *  *  *  » 

4.  Effective  immediately,  the 
Individual  Country  Listing  for  Canada 
in  the  International  Mail  Manual,  Issue 
16,  is  amended  by  adding  the  following 
information,  concerning  Global  Package 
Link,  to  the  end  of  the  listing. 

Global  Package  Link 

Description 

Global  Package  Link  to  Canada 
provides  the  customer  with  two  delivery 
options  and  with  preparation  by  the 
Postal  Service  of  the  customs  forms  and 
delivery  labels  required  by  Canada. 


Delivery  Options 

Air  Courier  Service 

Air  Courier  Service  is  the  fastest 
option.  The  Postal  Service  will  transport 
Air  Courier  Service  packages  from  the 
customer's  plant  or  from  the  designated 
Global  Package  Link  processing  facility 
to  Canada  overnight  where  thev  will 
receive  expeditious  customs  clearance 
and  be  released  to  the  deliven'  agent 
From  there,  the  packages  will  receive 
courier  ser\ice  throughout  Canada  and 
be  delivered  to  major  population  centers 
overnight.  Normal  delivery  times  will  be 
two  to  three  days  from  dispatch  to  final 
delivery. 

Ground  Courier  Sen'/c^ 

Ground  Courier  Service  will  offer 
overnight  transportation  to  Canada  and 
ground  transportation  to  final 
destination  in  Canada.  It  will  receive  the 
same  expeditious  customs  clearance  as 
Air  Courier  Service  and  normal  delivery 
times  for  95  percent  of  all  Canadian 
addresses  will  be  three  to  six  days  after 
dispatch  from  the  customer's  plant, 
depending  on  the  location  of  final 
destination.  (For  addresses  in  the 
Maritimes  and  extreme  northern 
territories  where  distance  and  poor 
roads  affect  transportation,  delivery 
times  could  be  as  long  as  eight  days.) 

Processing  and  Acceptance 

Within  500  Miles  of  a  Global  Package 
Link  Processing  Facility 

If  the  plant  at  which  the  customer's 
Global  Package  Link  packages  originate 
is  located  within  500  miles  of  a  Global 
Package  Link  processing  facility,  the 
Postal  Service  will  \'erify  and  accept  the 
packages  at  the  customer's  plant  and 
transport  them  to  the  Global  Package 
Link  processing  facility  according  to  a 
schedule  agreed  upon  by  the  Postal 
Service  and  the  customer 

More  than  500  Miles  from  a  Global 
Package  Link  Processing  Facility 

If  the  customer's  plant  from  which  the 
Global  Package  Link  packages  will 
originate  is  located  more  than  500  miles 
from  a  Global  Package  Link  processing 
facility,  the  customer  can  choose  one  of 
two  processing  options 

Option  One;  The  customer  will  be 
required  to  present  the  packages  to  thp 
Postal  Service  for  verification  at  the 
customer's  plant  and  transport  them  as 
a  drop  shipment  to  a  Global  Package 
Link  processing  facility  according  to  a 
schedule  agreed  upon  by  the  Postal 
Service  and  the  customer 

Option  Two:  The  customer  will 
process  the  packages  using  Postal 


Service-provided  computer  system 
workstations  and  sort  and  prepare  the 
packages  as  required  by  the  Postal 
Service.  Then,  the  Postal  Service 

verifies  and  accepts  the  packages  at  the 
customer  s  plant  and  transports  them  by 
truck  to  the  nearest  air  mail  facility 
according  to  a  schedule  agreed  upon  hv 
the  Postal  Service  and  the  customer 
From  the  air  mail  facilitv .  the  Postal 
ServH.e  dispatches  the  Global  Package 
Link  pa(  kages  lo  Ginada,  b\  passing  a 
Global  F-'ackage  Link  processing  facility. 

Required  Package  Specific  Information 

Requirements  are  the  same  as  those 
detailed  in  Se'  tion  626.3 

Insurance  and  Indemnity 

Air  Courier  Service 

Packages  sent  through  Air  Courier 
Ser\'ice  are  insured  against  loss, 
damage,  or  rifling  at  no  additional  cost. 
Indemnity  will  be  paid  by  the  Postal 
Service  as  provided  in  DMM  S500. 
However,  packages  are  not  insured 
against  delay  in  deliver}-.  Neither 
indemnity  payments  nor  postage 
refur.ds  will  be  made  in  e\ent  of  delaw 

Ground  Courier  Ser\ifp 

Packages  sent  through  Economy 
Service  may  be  insured  at  an  additional 
cost   See  320 

Postage 

General 

The  base  rates  tor  the  t\\(i  (  ur.rentl\ 
available  options  are  set  forth  belo\N 
These  rates  may  be  reduced  by  one  or 
more  of  the  three  additive  annual 
discounts  depending  on  how  many 
packages  thp  customer  mails  to  Canada 
using  either  of  the  two  Global  Package 
Link  delivery  options  in  a  tyvelve  month 
period 

Base  Rates 

The  Postal  Service  will  charge  the 
base  rates,  m  1-pound  increments,  for 
the  first  100,000  packages  mailed  bv  the 
customer  during  a  12-morith  period. 

Rate  Reductions 


Number  of  packages 


Percent  discount 


Up  to  100.000  Base  Rate 

100.001  to  500.000       '  3°/c  oti  Oase  rates 
500.00"  to  1  000.000      ^°'c  oft  pfeviojsiy  dis- 
counted rates- 
1,000.00'  and  over         5%  oft  oreviousiy  dis- 
I      counted  rates 
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Global  Package  Link  To  Canada 


Base  Rates  <lOOk 


101k-500k3.00% 


Pounds  to: 


1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 

17  , 

18  , 
19. 

20  . 

21  . 

22  . 

23  . 

24  . 

25  . 

26  . 

27  . 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 

43  . 

44  . 

45  . 

46  . 

47  ., 

48  .. 

49  .. 

50  .. 

51  .. 

52  .. 

53  .. 

54  .. 

55  .. 

56  .. 

57  .. 

58  .. 

59  .. 

60  .. 

61  .. 

62  .. 

63  .. 

64  .. 

65  .. 

66  ,. 


Air 


10.15 

11.09 

12.74 

14.38 

16.03 

17.55 

19.19 

20.83 

22.46 

24.10 

25.55 

27.17 

28.81 

30.44 

32.06 

33.68 

35.32 

36.95 

38.57 

40.19 

41.53 

43.15 

44.76 

46.37 

48.00 

49.61 

50.85 

52.83 

54.46 

5607 

57  27 

58.87 

6049 

62.09 

63.69 

65.29 

66.90 

68.50 

70.10 

71-70  j 

72.79 

74.38 

75.97 

77.56 

79.16 

80.16 

81  74 

8331 

84,78 

86.48 

88  06 

89  65 
91.23 
92.82 
94.40 
95.28 
96.85 
98  43 
99.99  I 

'01.57  I 

103.14  j 

104.72 

105.51  I 

107.07 

108.63 

110.19 


Ground 


8.55 
9.37 
10.92 
11.93 
12.95 
13.98 
14.93 
15.85 
16.80 
17.72 
18.55 
19.49 
20.45 
21.40 
22.36 
23.86 
24.84 
25.81 
26.99 
27.97 
28.74 
29.71 
30.69 
31.66 
32.65 
33.61 
34.60 
35.57 
36.55 
37.52 
38.21 
39.17 
40.14 
41.11 
42  08 
43.04 
44.02 
4533 
46,49 
47.64 
48.26 
49.23 
50.21 
51.57 
52.56 
53,^3 
54.94 
56  77 
58,64 
60  96 
6245 
63  97 
66.52 
67,08 
68  64 
69,28 
70.37 
71.48 
72.58 
74.18 
75  30 
76,40 
77  48 
78,55 
79.70 
80.85 


Air 


9.85 
10.76 
12.36 
13.95 
15.55 
17.03 
18.61 
20.20 
21.79 
23.37 
24.78 
26.36 
27.95 
29.52 
31.10 
32.67 
34.26 
35.84 
37.41 
38.99 
40.29 
41.85 
43.42 
44.98 
46.56 
48.12 
49.32 
51.25 
52.83 
54.39 
55.55 
57.10 
58.67 
60.22 
61.78 
63.33 
64.90 
56.45 

68  00 

69  55 
70.60 
72.15 
73.69 
75.23 
76.78 
77.75 
79.28 
80.81 

i82.24 

83.89 

85.42 

86.96 

88.49 

90.04 

91.57 

92.42 

93.94 

95.48 

96.99 

98.53 

100  05 

■0^58 

'02  35 

103  85 

105.37 

106.88 


Ground 


8.29 
9.09 
10.60 
11.57 
12.56 
13.56 
14.48 
15.38 
16.29 
17.19 
17.99 
18.91 
19.84 
20.76 
21.69 
23.14 
24.09 
25.03 
26.18 
27.13 
27.88 
28.82 
29.77 
30.71 
31.67 
32.61 
33.56 
34.50 
35.45 
36.39 
37.06 
37.99 
38.94 
39.87 
40.82 
41.75 
42.70 
43.97 
45.09 
46.21 
46.81 
47.75 
48.71 
50.03 
50.99 
51.54 
53.29 
55.06 
56.88 
59.13 
60.58 
62.05 
63.56 
65.06 
66.58 
67.20 
68.26 
69.34 
70.40 
71.96 
73.04 
74.11 
75.16 
76.19 
7731 
78.42 


Volume  Discounts  501k- 
1m4.00% 


Air 


9.45 
10.33 
11.86 
13.39 
14.93 
16.35 
17.87 
19.39 
20.92 
22.44 
23.79 
25.30 
26.83 
28.34 
29.85 
31.37 
32.89 
34.40 
35.92 
37.43 
38.68 
40.18 
41.68 
43.18 
44.69 
46.20 
47.35 
49.20 
50.71 
52.21 
53.33 
54.82 
56.32 
57.81 
59.31 
60.80 
62.30 
63.79 
65.28 
66.77 
67.78 
6926 
70.74 
72.22 
73.71 
74.64 
76.11 
77.58 
78.95 
80.53 
82.00 
83.48 
84.95 
86.43 
87.90 
88.73 
90.19 
91.66 
93.11 
94.59 
96.04 
97.51 
98.25 
99.70 
101.16 

102.61  : 

L 


Ground 


>1m5.00% 


7.96 
8.72 
10.17 
11.10 
12.06 
13.02 
13.90 
14.76 
15.64 
16.51 
17.27 
18.15 
19.05 
19.93 
20.82 
22.21 
23.13 
24.03 
25.14 
26.05 
26.76 
27.67 
28.58 
29.48 
30.40 
31.30 
32.22 
33.12 
34.03 
34.94 
35.58 
36.47 
37.38 
38.28 
39.19 
40.08 
40.99 
42.21 
43.29 
44,36 
44.94 
45.84 
46.76 
48.02 
48.95 
49.48 
51.16 
52.86 
54.60 
56.76 
58.15 
59.57 
61.01 
62.46 
63.92 
64.51 
65.53 
66.56 
67.58 
69.08 
70.12 
71.14 
72.15 
73.15 
74.22 
75.29 


"T 


Air 


8.98 
9.81 
11.27 
12.73 
14.18 
15.53 
16.98 
18.42 
19.87 
21.32 
22.60 
24.04 
25.49 
26.92 
28.36 
29.80 
31.25 
32.68 
34.12 
35.56 
36.74 
38.17 
39.59 
41.02 
42.46 
43.89 
44.98 
46.74 
48.18 
49.60 
50.66 
52.08 
53.51 
54.92 
56.34 
57.76 
59.18 
60.60 
62.02 
63.43 
64.39 
65.80 
67.20 
68.61 
70.03 
70.91 
72.31 
73.70 
75.00 
76.51 
77.90 
79.31 
80.70 
82.11 
83.51 
84.29 
85.68 
87.07 
88.46 
89.86 
91.24 
92.64 
93.34 
94.71 
96.10 
97.48 


Ground 


7.56 

8.29 

9.66 

10.55 

11.46 

12.37 

13.20 

14.03 

14.86 

15.68 

16.41 

17.25 

18.09 

18.93 

19.78 

21.10 

21.97 

22.83 

23.88 

24.74 

25.43 

26.28 

27.15 

28.01 

28.88 

29.74 

30.61 

31.46 

32.33 

33.19 

33.80 

34.65 

35.51 

36.36 

37.23 

38.08 

38.94 

40.10 

41.12 

42.14 

42.69 

43.55 

44.42 

45.62 

46.50 

47.00 

48.60 

50.22 

51.87 

53.92 

55.24 

56.59 

57.96 

59.34 

60.72 

61.29 

6225 

63.24 

64.20 

65.62 

66.61 

67.59 

68.54 

69.49 

70.51 

71.52 


UMI 
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Size  and  Weight  Limits 

All  Air  Courier  and  Ground  Courier 
Service  packages  must  meet  the 
following  size  and  weight  limits: 

Size  Limits 

a.  Minimum  length  and  width:  large 
enough  to  accommodate  the  necessary 
labels  and  customs  forms  on  the  address 
side. 

b.  Maximum  length:  60  inches. 

c.  Maximiun  length  and  girth 
combined:  108  inches. 

Weight  Limit 

Maximum  weight:  66  povmds. 

Customs 

Customs  Forms 

Normally  all  necessary  Cimadian 
customs  forms  will  be  automatically 
generated  by  the  Postal  Service 
computer  workstations.  Packages  mailed 
to  Canada  through  a  Global  Package 
Link  facility  will  not  be  required  to  bear 
customs  forms  when  they  are  tendered 
to  the  Postal  Service.  The  Postal  Service 
will  verify,  accept,  and  transport  these 
packages  to  a  designated  Global  Package 
Link  processing  facility.  After  scanning 
the  customer-printed  barcode  on  each 
package  and  correlating  it  with  the 
package-specific  information 
transmitted  by  the  customer,  the  Postal 
Service  will  print  the  necessary  customs 
forms  and  then  affix  them  to  the 
customer's  packages  as  part  of  the 
processing  operation  at  the  Global 
Package  Link  processing  facility. 
However,  during  the  interim  period  in 
which  the  Postal  Service  and  the 
customer  are  working  together  to 
establish  the  information  systems 
linkages  to  enable  the  Postal  Service  to 
accomplish  this,  the  customer  may  be 
required  to  prepare  the  necessary 
customs  forms  on  its  own  and  affix  the 
forms  to  the  packages  before  tendering 
them  to  the  Postal  Service.  In  those 
cases  where  the  computer  workstations 
are  located  at  the  customer's  plant  and 
operated  by  customer  employees,  the 
USPS  computer  will  print  the  customs 
forms,  and  the  customer  will  be 
required  to  affix  these  forms  to  the 
appropriate  packages  as  instructed  by 
the  Postal  Service  prior  to  verification 
and  acceptance  of  the  mail. 

Customs  Clearance 

The  Postal  Service  has  developed  the 
Customs  Pre-Advisory  System  (CPAS) 
as  part  of  Global  Package  Link 
processing.  This  electronic  system 
collects  package-specific  data  to  satisfy 
customs  requirements  as  packages  are 
processed  using  the  USPS  computer 
workstations  located  at  either  a  Global 


Package  Link  facility  or  the  customer's 
plant.  The  system  electronically  advises 
the  USPS  agent  of  the  contents  of  each 
package  mailed.  Since  this  advisory 
information  arrives  before  the  mail. 
CPAS  facilitates  and  simplifies  customs 
clearance.  Electronic  pre-notification  of 
the  package  contents  and  automatic 
preparation  of  required  customs 
declarations  assures  the  fastest 
clearance  through  Canadian  Customs 
and  reduces  costs  for  the  customer  and 
the  Postal  Service. 

Preparation  Requirements 

Air  Courier  Service 

Every  package  sent  through  Air 
Courier  Service  must  bear  a  label 
identifying  it  as  an  Air  Courier  Ser\-ice 
package.  The  customer  is  not  normally 
required  to  affix  this  label.  The  Postal 
Service  prints  the  necessary  label  and 
affixes  it  to  the  Air  Courier  Service 
package.  However,  during  the  interim 
period  in  which  the  Postal  Service  and 
the  customer  are  establishing  the 
information  systems  linkages  to  enable 
the  Postal  Service  to  accompUsh  this, 
the  customer  is  required  to  affix  an 
alternative  label  as  instructed  by  the 
Postal  Service  to  every  Air  Courier 
Service  package. 

Ground  Courier  Service 

There  are  no  Canada-specific 
preparation  requirements  for  packages 
sent  through  Ground  Courier  Service. 
Packages  weighing  1  pound  or  less  must 
bear  the  Small  Packet  marking  (see 
264.21). 
***** 

5.  Effective  immediately,  the 
hidividual  Countrj'  Listing  for  the  Great 
Britain  and  Northern  Ireland  in  the 
International  Mail  Manual,  Issue  16,  is 
amended  by  adding  the  following 
information,  concerning  Global  Package 
Link,  to  the  end  of  the  listing. 

Global  Package  Link 

Description 

Global  Package  Link  to  the  United 
Kingdom  (U.K.)  provides  the  customer 
with  three  delivery  options  and  with 
preparation  by  the  Postal  Service  of  the 
customs  and  delivery  labels  required  by 
the  British  Post  Office. 

Delivery  Options 

Premium  Service 

The  Postal  Service  will  transport 
Premium  packages  to  the  U.K.  by  air. 
Once  a  package  is  dispatched  from  the 
customer's  facility,  it  should  clear 
Customs  and  be  delivered  in  the  U.K.  by 
close  of  business  on  the  third  working 
day.  The  customer  can  track  packages 


through  delivery  and  reports  on  deliver>- 
performance  are  furnished  to  the 
customer  in  the  formats  and  at  the 
frequencies  agreed  upon  by  the  Postal 
Service  and  the  customer. 

Standard  Senice 

The  Postal  Ser\'ice  will  transport 
Standard  packages  to  the  U.K.  by  air. 
Once  a  package  is  dispatched  from  the 
customer's  facility,  it  should  clear 
Customs  and  be  delivered  by  close  of 
business  on  the  fourth  working  day.  The 
customer  can  track  packages  through 
delivery  and  reports  on  delivery 
performance  are  furnished  to  the 
customer  in  the  formats  and  at  the 
frequencies  agreed  upon  bv  the  Postal 
Service  and  the  customer. 

Economy  Service 

The  Postal  Service  will  transport 
Economy  packages  to  the  U.K.  by  air. 
Once  a  package  is  dispatched  from  a 
customer's  facility,  it  should  clear 
Customs  and  be  delivered  by  close  of 
business  the  fifth  or  sixth  working  day. 
Tracking  and  tracing  is  available  to  the 
point  of  entry  into  the  U.K.  domestic 
mail  stream. 

Processing  and  Acceptance 

Within  500  Miles  of  a  Global  Package 
Link  Processing  Facility 

If  the  plant  at  which  the  customer's 
Global  Package  Link  packages  originate 
is  located  within  500  miles  of  a  Global 
Package  Link  processing  facility,  the 
Postal  Ser\'ice  will  accept  the  packages 
at  the  customer's  plant  and  transport 
them  by  truck  to  the  Global  Package 
Link  processing  facility  according  to  a 
schedule  agreed  upon  by  the  Postal 
Service  and  the  customer. 

More  than  500  Miles  from  a  Global 
Package  Link  Processing  Facility 

If  the  customer's  plant  from  which  the 
Global  Package  Link  packages  will 
originate  is  located  more  than  500  miles 
from  a  Global  Package  Link  processmg 
facility,  the  customer  can  choose  one  of 
two  processing  options. 

Option  One:  The  customer  will  be 
required  to  present  the  packages  to  the 
Postal  Service  for  verification  at  the 
customer's  plant  and  transport  them  as 
a  drop  shipment  to  a  Global  Package 
Link  processing  facility  according  to  a 
schedule  agreed  upon  by  the  Postal 
Service  and  the  customer. 

Option  Two:  The  customer  will 
process  the  packages  using  Postal 
Service-provided  computer  system 
workstations  and  sort  and  prepare  the 
packages  as  required  by  the  Postal 
Service.  Then,  the  Postal  Service 
accepts  the  packages  at  the  customer's 
plant  and  transports  them  by  truck  to 
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the  nearest  air  mail  facility  according  to 
a  schedule  agreed  upon  by  the  Postal 
Service  and  the  customer.  From  the  air 
mail  facility,  the  Postal  Service 
dispatches  the  Global  Package  Link 
packages  to  the  U.K.,  bypassing  a  Global 
Package  Link  processing  facility. 

Required  Package>Specific  Information 

Requirements  are  the  same  as  those 
detailed  in  Section  626.3. 

Insurance  and  Indemnity 

Premium  and  Standard  Sen•^c•ps 

Packages  sent  through  the  Premium  or 
Standard  Services  are  insured  against 
loss,  damage,  or  riflmg  at  no  additional 
cost.  Indemnity  will  be  paid  by  the 


Postal  Service  as  provided  in  DMM 
S500.  However.  Premium  and  Standard 
packages  are  not  insured  against  delay 
in  delivery.  Neither  indemnity 
payments  nor  postage  refunds  wnill  be 
made  in  event  of  delay. 

F.conornv  Senice 

Packages  sent  through  Economy 
Service  may  be  insured  at  an  additional 
cost.  See  320. 

Postage 

General 

The  base  rates  for  the  three  available 
delivery  options  are  set  forth  below. 
These  rates  may  be  reduced  by  an 
annual  discount  depending  on  how 

Global  Package  Link 


many  packages  the  customer  mails  to 
the  U.K.  using  any  of  the  three  Global 
Package  Link  delivery  options  in  a 
twelve  month  period. 

Base  Rates 

The  Postal  Service  will  charge  the 
base  rates,  in  1-pound  increments,  for 
the  first  100,000  packages  mailed  by  the 
customer  during  a  12-month  period. 


Rate  Reductions 


Number  of  packages 

Percent  discount 

Up  to  100,000  

Base  Rate 

100,001  and  over 

2% 

1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 


Pounds  to: 


Base  rates 


For  volumes  >  1 00,000 


Premium 


13.87 
15.21 
16.54 
17.88 
19.21 
20.55 
21.88 
23.71 
25.08 
26.63 
28.00 
29.37 
30.96 
32.34 
33  96 
35  35 
36.99 
38.66 
40.61 
42.04 
43.47 
44.90 
46.33 
47.76 
49.19 
50.62 
53  44 
54.91 
56.38 
57.86 
59.31 
60.78 
62.25 
63.72 
65.19 
66.66 
68.13 
69.59 
72.45 
73.94 
75.44 
76.94 
78.44 
79.93 
81.43 
82.93 
84.42 
85  92 
37.42 


Standard 


11.17 
12.46 
13.75 
15.04 
16.32 
17.61 
18.90 
20.18 
21.47 
22.76 
24.05 
25.33 
26.62 
27.91 
29.20 
30.48 
31.77 
33.06 
34.35 
35.63 
36.92 
38.21 
39.49 
40.78 
42.07 
43.36 
44.64 
45.93 
47.22 
48.51 
49.79 
51.08 
52.37 
53.65 
54.94 
56.23 
57.52 
58.80 
60.09 
61.38 
62.67 
63.95 
65.24 
66.53 
67.82 
69.10 
70.39 
71.68 
72.96 


Economy    |     Premium 


9.95 
11.19 
12.43 
13.67 
14.91 
16.15 
17.39 
18.63 
19.87 
21.11 
22.35 
23.59 
24.82 
26.06 
27.30 
28.54 
29.78 
31.02 
32.26 
33.50 
34.74 
35.98 
3722 
38.46 
39.70 
40.94 
42.18 
43.42 
44.66 
45.90 
47.14 
48.38 
49.62 
50.86 
52.10 
53.34 
54.58 
55.82 
57.06 
58.30 
59.54 
60.77 
62.01 
63.25 
64.49 
65.73 
66.97 
68.21 
69.45 


13.59 
14.90 
16.21 
17.52 
18.83 
20.14 
21.44 
23.24 
24.58 
26.09 
27.44 
28.79 
30.34 
31.70 
33.28 
34.64 
36.25 
37.88 
39.80 
41.20 
42.60 
44.00 
45.40 
46.81 
48.21 
49.61 
52.37 
53.81 
55.25 
56.69 
58.13 
59.57 
61.01 
62.45 
63.88 
65.32 
66.76 
6820 
71.00 
72.46 
73.93 
75.40 
76.87 
78.33 
79.80 
81.27 
82.74 
84.20 
85.67 


Standard 


10.95 

12.21 

13.47 

14.73 

16.00 

17.26 

18.52 

19.78 

21.04 

22.30 

23.57 

24.83 

26.09 

27.35 

28.61 

29.87 

31.13 

32.40 

33.66 

34.92 

36.18 

37.44 

38.70 

39.97 

41.23 

42.49 

43.75 

45.01 

46.27 

47.54 

48.80 

50.06 

51.32 

52.58 

53.84 

55.10 

56.37 

57.63 

58.89 

60.15 

61.41 

62.67 

63.94 

65.20 

66.46 

67.72 

68.98 

70.24 

71.51 


Economy 


9.75 
10.97 
12.18 
13.39 
14.61 
15.82 
17.04 
1825 
19.47 
20.66 
21.90 
23.11 
24.33 
25.54 
27.76 
27.97 
29.19 
30.40 
63.62 
32.83 
34.05 
3526 
36.48 
37.69 
38.91 
40.12 
41.34 
42.55 
43.77 
44.98 
4620 
47.41 
48.63 
49.84 
51.06 
5227 
53.48 
54.70 
56.91 
57.13 
58.34 
59.56 
60.77 
61.99 
6320 
64.42 
65.63 
66.85 
68.0f 
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Global  Package  Link — Continued 


Pounds  to: 


50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 


Base  rates 


Fof  volumes  >  1 00.000 


Premium 


88.91 

90.41 

91.91 

93.41 

94.90 

96.40 

97.90 

99.39 

100.89 

102.39 

103.89 

105.38 

106.88 

108.38 

109.87 

111.37 

112.87 


Standard 


74.25 
75.54 
76.83 
78.11 
79.40 
80.69 
81.98 
83.26 
84.55 
85.84 
87.13 
88.41 
89.70 
90.99 
92.27 
93.56 
94.85 


Economy         Premium 


70.69 
71.93 
73.17 
74,41 
75.65 
76.89 
78.13 
79.37 
80.61 
81.85 
83.09 
84.33 
85.57 
86.81 
88.05 
8929 
90.53 


87.14 

88.60 

90.07 

91.54 

93.01 

94.47 

95.94 

97.41 

98.87 

100.34 

101.81 

103.28 

104.74 

106.21 

107.68 

109.14 

110.61 


Standard 


-I- 


Ecofxxny 


72.77 
74.03 
75.29 
76.55 
77.81 
79.07 
80.34 
81.60 
82.86 
84.12 
85.38 
86.64 
87.91 
89.17 
90.43 
91.69 
92.95 


6928 
70.49 
71.71 
72.92 
74.14 
75.35 
76.57 
77.78 
79.00 
8021 
81.43 
82.64 
83.86 
8507 
8629 
87.50 
88.72 


Size  and  Weight  Limits 

All  packages  must  meet  the  following 
size  and  weight  limits: 

Size  Limits 

a.  Minimum  length  and  width:  large 
'enough  to  accommodate  the  necessary 
customs/dehvery  label  on  the  address 
side. 

b.  Maximum  length:  60  inches. 

c.  Maximum  length  and  girth 
combined:  108  inches. 

Weight  Limit 

Maximum  weight:  66  pounds. 

Customs 

Customs  Forms 

Normally  all  necessary  U.K.  customs 
forms  will  be  automatically  generated 
by  the  Postal  Service  computer 
workstations.  Packages  mailed  to  the 
U.K.  through  a  Global  Package  Link 
processing  facility  will  not  be  required 
to  bear  customs  forms  when  they  are 
tendered  to  the  Postal  Service.  The 
Postal  Service  will  verify,  accept,  and 
transport  these  packages  to  a  designated 
Global  Package  Link  processing  facility. 
After  scanning  the  customer-printed 
barcode  on  each  package  and  correlating 
it  with  the  package-specific  information 
transmitted  by  the  customer,  the  Postal 
Service  wdll  print  the  necessary  customs 
forms  and  then  affix  them  to  the 
customer's  packages  as  part  of  the 
processing  operation  at  the  Global 
Package  Link  Processing  Facility. 
However,  during  the  interim  period  in 
which  the  Postal  Service  and  the 
customer  are  working  together  to 
establish  the  information  systems 
linkages  to  enable  the  Postal  Service  to 
accomplish  this,  the  customer  may  be 
required  to  prepare  the  necessary 


customs  forms  on  its  own  and  affix  the 
forms  to  the  packages  before  tendering 
them  to  the  Postal  Service.  In  those 
cases  where  the  computer  workstations 
are  located  at  the  customer's  plant  and 
operated  by  customer  employees,  the 
USPS  computer  workstations  will  print 
the  customs  forms,  and  the  customer 
v«ll  be  required  to  affix  these  forms  to 
the  appropriate  packages  as  instructed 
by  the  Postal  Service  prior  to 
verification  and  acceptance  of  the  mail. 

Customs  Clearance 

The  Postal  Service  has  developed  the 
Customs  Pre-Advisor>'  System  (CPAS) 
as  part  of  Global  Package  Link 
processing.  This  electronic  system 
collects  package-specific  data  to  satisfy 
customs  requirements  as  packages  are 
processed  using  the  USPS  computer 
workstations  located  at  either  a  Global 
Package  Link  facility  or  the  customer's 
plant.  The  system  electronically  advises 
the  USPS  delivery  agent  and  Customs  in 
the  U.K.  of  the  contents  of  each  package 
mailed.  Since  this  advisory  information 
arrives  before  the  mail,  CP.'\S  facilitates 
and  simplifies  customs  clearance. 
Electronic  pre-notification  of  the 
package  contents  and  automatic 
preparation  of  required  customs 
declarations  assures  the  fastest 
clearance  through  U.K.  Customs  and 
reduces  costs  for  the  customer  and  the 
Postal  Service. 

Preparation  Requirements 

Every  package  sent  through  Premium. 
Standard  or  Economy  Service  must  bear 
a  label  identifying  it  as  a  Premium,  a 
Standard  or  an  Economy  Ser%'ice 
package.  The  customer  is  not  normally 
required  to  affix  this  label.  The  Postal 
Service  prints  the  necessan,'  label  and 


affixes  it  to  the  package.  However. 

during  the  interim  period  in  which  the 

Postal  Service  and  the  customer  are 

establishing  the  information  systems 

linkages  to  enable  the  Postal  Service  to 

accomplish  this,  the  customer  is 

required  to  affix  an  alternative  label  as 

instructed  by  the  Postal  Service  to  every 

package. 

Stanley  F.  Mires, 

Chief  Counsel.  LegislaUve. 

IFR  Doc.  97-106  Filed  1-3-97;  8:45  am] 

BILLING  CXX>E  7710-12-l> 


39  CFR  Part  1 1 1 

Domestic  Mail  Manual;  Miscellaneous 
Amendments;  Correction 

AGENCY:  Postal  Service. 
ACDON:  Final  rule;  correction 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  published  m 
the  Federal  Register  on  December  6. 
1996  (61  FR  64618-64622).  That  rule 
announced  minor  amendments  to 
mailing  standards  and  updated 
references  to  the  Domestic  Mail  Manual, 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations  under 
39  CFR  111.1. 

EFFECTIVE  DATE:  January  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Berger,  (202)  268-2859 
SUPPLEMENTARY  INFORMATION:  The 
Domestic  Mail  Manual  (DMM), 
incorporated  by  reference  in  title  39. 
Code  of  Federal  Regulations,  part  111. 
contains  the  basic  standards  of  the  I'.S. 
Postal  Ser\'ice  governing  its  domestic 
mail  services;  descriptions  of  the  mail 
classes  and  special  services  and 
conditions  governing  their  use;  and 
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standards  for  rate  eligibility  and  mail 
preparation.  The  final  rule  that  is  the 
subject  of  these  corrections  summarizes 
minor  amendments  to  maihng  standards 
and  updated  references  to  the  contents 
of  the  DMM.  As  published,  the  final  rule 
contains  minor  errors  and  omissions 
that  do  not  accurately  reflect  the 
contents  of  the  DMM.  Accordingly,  the 
publication  on  December  6,  1996,  of  the 
final  rule,  which  was  the  subject  of  FR 
Doc.  96-31116,  is  corrected  as  set  forth 
below: 

f  111.5    [Corr»cted] 

1.  On  page  64620.  in  the  third 
column,  in  §  111.5,  on  a  separate  hne 
above  the  heading  "AOOO  Basic 
Addressing",  add  the  module  heading 
' '  A — Addressing ' ' . 

2.  On  page  64620,  in  the  third 
column ,  in  §  1 1 1 . 5 ,  the  table  of  contents 
entry  "A920  Addressing  Sequencing 
Service"  is  corrected  to  read  'A920 
Address  Sequencing  Services" 

3.  On  page  64620.  in  the  third 
column,  in  §  111.5,  on  a  separate  line 
above  the  heading  "COOO  General 
Information",  add  the  module  heading 
"C — Characteristics  and  Content". 

4.  On  page  64621,  in  the  first  colunm, 
in  §  111.5,  on  a  separate  line  above  the 
heading  "DOOO  Basic  Information",  add 
the  module  heading  "D — Deposit, 
Collection,  and  Delivery". 

5.  On  page  64621.  in  the  first  column, 
in  §  111.5.  on  a  separate  line  above  the 
heading  'EOOO  Special  Eligibility 
Standards",  add  the  module  heading 
"E — Ehgibihty". 

6.  On  page  64621,  in  the  first  column, 
in  §  111.5,  on  a  separate  line  above  the 
heading  "FOOO  Basic  Services",  add  the 
module  heading  "F — Forwarding  and 
Related  Services '. 

7.  On  page  64621,  in  the  second 
column,  in  §  111.5,  on  a  separate  line 
above  the  heading  'GOGO  The  USPS  and 
Mailing  Standards",  add  the  module 
heading  "G — General  Information" 

8.  On  page  64621,  in  the  second 
column,  in  §  111.5,  on  a  separate  line 
above  the  heading  "LOGO  General  Use", 
add  the  module  heading  "L — Labeling 
Lists". 

9.  On  page  64621,  in  the  second 
column,  in  §  111.5,  on  a  separate  line 
above  the  heading  'MOGO  General 
Preparation  Standards",  add  the  module 
heading  "M — Mail  Preparation  and 
Sortation  ■ 

10.  On  page  64621,  m  the  third 
column,  in  §  111.5.  on  a  separate  line 
above  the  heading  "POGG  Basic 
Information",  add  the  module  heading 

'P — Postage  and  Payment  Methods". 

11.  On  page  64621,  in  the  third 
column,  in  §  111  5.  the  table  of  contents 
entrv  "P760  Fist-Class  or  Standard  Mail 


Mailings  With  Different  Payment 
Methods"  is  corrected  to  read  "P760 
First-Class  or  Standard  Mail  Mailings 
With  Different  Payment  Methods". 

12.  On  page  64621,  in  the  third 
column,  in  §  1 1 1 .5,  on  a  separate  line 
above  the  heading  "ROOO  Stamps  and 
Stationery",  add  the  module  heading 
"R — Rates  and  Fees". 

13.  On  page  64621,  in  the  third 
column,  in  §111.5,  on  a  separate  line 
above  the  heading  "SOOO  Miscellaneous 
Ser\'ices ',  add  the  module  heading  "S — 
Special  Services". 

14.  On  page  64621,  in  the  third 
column,  in  §  111.5,  on  a  separate  line 
above  the  heading  "lOOG  Information", 
add  the  module  heading  "I — Index 
Information" 

15.  On  page  64621.  in  the  third 
column,  in  §  m.5.  the  table  of  contents 
entry  "1021  Forms  Glossarv'"  is 
corrected  to  read  "IG21  Forms 
Glossary". 

16.  On  page  64622.  in  the  first 
column,  in  §111.5,  the  table  of  contents 
entry  "1022  Subject  Index"  is  corrected 
to  read  "1022  Subject  hidex '. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

|FR  Doc.  97-105  Filed  1-3-97;  S:45  am) 

B4LUNG  COOC  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH69-2-6680a;  FRL-5646-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans  Ohio; 
Revision  to  the  Enhanced  Motor 
Vehicle  Inspection  and  Maintenance 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  approves  submitted 
changes  to  Ohio's  enhanced  vehicle 
inspection  and  maintenance  program 
(known  as  E-Check)  as  a  revision  to  the 
State  Implementation  Plan  (SIP)  for 
ozone  in  all  areas  where  the  State's 
inspection  and  maintenance  (I/M) 
program  is  operated.  The  EPA's  action 
is  based  upon  a  request  for  a  revision 
which  was  received  by  EPA  from  Ohio 
on  August  29,  1996.  The  revision 
includes  a  vehicle  repair  spending  cap 
and  a  temporary  hardship  extension  of 
time  for  automobile  owners  with  failed 
vehicles  to  perform  necessarv'  repairs  on 
vehicles  which  fail  the  E-Check  test. 
The  repair  spending  cap  does  not  affect 
vehicles  which  require  repairs  and  are 


under  manufacturer  warranty;  it  also 
does  not  apply  to  owners  whose 
vehicles  have  been  mal-maintained  or 
whose  emission  control  devices  have 
been  tampered  with.  The  extension  of 
time  applies  to  the  automobile  owner  to 
which  the  immediate  repair  of  the  failed 
vehicle  would  present  a  hardship. 

The  changes  to  the  E-Check  program 
are  the  result  of  concerns  expressed  by 
citizens  affected  by  the  program  in  the 
areas  where  E-Check  has  been 
implemented,  and  by  Ohio  legislators 
representing  them.  The  rule  changes  do 
not  affect  the  emission  reduction 
potential  of  the  measure,  and,  therefore, 
do  not  affect  the  expected  emission 
reductions  in  the  maintenance  plan  for 
Cleveland  and  Dayton  or  in  the  15 
percent  reasonable  further  progress  plan 
for  Cinciimati.  Therefore,  the  EPA  is 
approving  the  changes  to  the  rule. 
DATES:  This  action  is  effective  March  7, 
1997  unless  adverse  or  critical 
comments  are  received  by  February  5, 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (A-18J),  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Copies  of  the  SIP  revision  request  and 
EPA's  analysis  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  address:  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard 
(A-18J),  Chicago,  Illinois  60604 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz.  Air  Programs  Branch. 
Regulation  Development  Section  (A- 
18J),  United  States  Environmental 
Protection,  Region  5,  Chicago,  Illinois 
60604,  (312)  886-6084. 

SUPPLEMENTARY  INFORMATION: 

L  Summary  of  State  Submittal 

On  August  29,  1996,  the  Director, 
Ohio  Environmental  Protection  Agency, 
(Ohio  EPA)  submitted  a  revision  to  the 
previously  approved  '  E-Check  program. 
The  submittal  was  reviewed  for 
completeness  and  was  found  to  meet  all 
of  the  requirements  of  appendix  V 
necessary  to  obtain  EPA  approval  under 
section  1 10  of  the  Clean  Air  Act.  The 
SIP  revision  included:  copy  of  the  rule 
changes,  notice  of  public  hearing, 
transcripts,  analysis  of  impact,  and 


'  Enhanced  Motor  Vehicle  Inspection  and 
Maintenance  Program.  60  FR  16989.  dated  April  4. 
1995. 
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responses  to  public  comments.  The  legal 
authority  was  previously  established, 
and  a  schedule  for  implementation  was 
not  required  since  the  State  had  already 
begun  to  implement  the  changes.  The 
revision,  which  is  expected  to  provide 
for  broader  consumer  acceptance  of  the 
E-Check  program,  is  expressed  in  two  of 
the  State's  rules;  Ohio  Administrative 
Code  (OAC)  3745-26-01  and  OAC 
3745-26-12. 

II.  Analysis  of  State  Submittal 

The  rule  amendments  include: 
broadening  the  definition  of  "extension 
certificate"  which  has  the  effect  of 
providing  a  temporary  hardship 
extension  of  time  for  qualified  vehicle 
owners  to  perform  necessary  repairs  on 
failed  vehicles,  and  adds  a  vehicle 
repair  spending  cap.  The  amendments 
also  define  "low  income"  in  the  context 
of  the  E-Check  program  in  order  to 
qualify  for  the  temporary  hardship 
extension. 

The  Director  of  the  Ohio  EPA  issued 
a  notice  to  amend  rule  3745-26-01  and 
rule  3745-26-12  which  govern  the  E- 
Check  I/M  program  in  the  14  affected 
counties  in  the  State.  The  rule 
amendments  are  intended  to  address  the 
concerns  of  citizens  affected  by  the  I/M 
program  and  are  a  result  of  the  opinions 
expressed  by  the  public  in  the  State's 
outreach  program.  Public  hearings  were 
announced  and  held  in  the  three 
affected  areas  of  Cincinnati,  Cleveland 
and  Dayton. 

The  USEPA  reviewed  the  proposed 
amendments  to  determine  the  impact 
the  changes  will  have  on  emissions  in 
the  affected  areas.  Further,  the  EPA 
reviewed  the  proposed  changes  for  their 
impact  on  the  maintenance  plan  in  the 
Cleveland  and  Dayton  areas  and  the  15 
percent  plan  in  the  Cincinnati  area.  The 
amendments  include  a  vehicle  repair 
spending  cap  and  a  temporary'  hardship 
extension  of  time  for  automobile  owners 
to  perform  necessary  repairs  on  vehicles 
which  fail  the  E-Check  test.  Neither  of 
the  changes  have  a  direct  impact  on  the 
emission  reductions  available  from  the 
program.  The  only  emissions 
assessment  method  available  at  present 
is  the  MOBILESa  model.  This  model 
does  not  accommodate  the  program 
changes  in  this  case  and  therefore 
changes  in  emissions,  if  any.  cannot  be 
determined  by  its  use.  Indirectly,  the 
amendments  may  have  some  impact  on 
the  ability  of  the  program  to  achieve 
total  reductions  expected  as  discussed 
below.  However,  there  are  no  data 
available  to  show  the  effect  of  these 
indirect  results. 

The  repair  spending  cap  applies  in 
situations  where  an  automobile  owner  is 
required  to  obtain  repairs  because  of 


failure  of  the  vehicle  to  pass  an  I/M  test. 
The  spending  cap,  which  is  set  at  $300, 
represents  the  maximum  dollar  amount 
required  to  be  spent  for  emission  related 
repair.  It  includes  the  diagnostic  fees, 
labor  and  parts,  as  well  as  any  costs 
incurred  prior  to  the  test  if  performed 
within  60  days  prior  to  the  test  and  if 
related  to  the  vehicle's  emission  control 
equipment.  The  spending  cap  does  not 
include  the  cost  of  repair  of  tampering, 
nor  does  it  include  the  cost  of  repair  of 
any  item  covered  by  a  dealer  or 
manufacturer  recall  or  warranty. 

The  temporary  hardship  extension  is 
available  to  a  vehicle  owner  whose 
vehicle  fails  the  emissions  test  and 
meets  certain  criteria.  The  extension 
allows  an  extra  six  months  from  the  date 
of  the  test  to  have  the  repairs  performed. 
The  hardship  extension  is  not  available 
for  gas  cap  failures  nor  is  it  available  for 
vehicles  covered  by  warranty  or  if  the 
failure  is  covered  by  a  recall.  The  "low 
income"  test  is  met  if  the  applicant  for 
a  hardship  extension  can  demonstrate 
the  household  income  for  the  previous 
12  months  is  not  more  than  one- 
hundred  fifty  percent  of  the  poverty 
threshold  level  established  by  the  U.S. 
Department  of  Health  and  Human 
Services. 

The  Ohio  EPA  contacted  EPA  for 
assistance  in  assessing  the  impact  of  the 
amendments.  However,  the  changes 
proposed  by  Ohio  EPA  do  not  lend 
themselves  to  assessment  of  emission 
impacts  in  the  traditional  manner  using 
the  MOBILESa  emission  factor  model. 
The  extent  of  the  temporary  hardship 
extension  cannot  be  accurately 
determined  or  estimated  because  Ohio 
EPA  has  no  historical  data  with  respect 
to  the  number  of  vehicle  owners  or 
lessees  who  would  be  eligible  for  this 
delay  in  compliance.  However,  the 
compliance  extension  is  for  a  short 
duration  relative  to  the  compliance 
period,  and  vehicles  in  this  category 
wall  eventually  be  repaired.  Although 
delayed,  vehicle  emission  reductions 
are  assured.  Further,  the  scarcity  of 
available  information  on  the  number  of 
vehicle  owners  who  would  take 
advantage  of  the  limit  to  the  spending 
cap  prevents  Ohio  EPA  from  making  a 
useful  estimate  of  the  effect  on 
emissions.  This  spending  cap  does  not 
affect  vehicles  which  require  repairs 
and  are  under  manufacturer  emissions 
warranty;  it  also,  does  not  apply  to 
owners  whose  vehicles  havi  been  mal- 
maintained  or  tampered.  All  tampering 
or  mal-maintenance  are  to  be  repaired 
by  the  owner. 

The  EPA  believes  that  the  rule 
changes  proposed  by  Ohio  EPA  will  not 
have  a  significant  impact  on  the 
emission  reduction  potential  of  the  E- 


Check  program  and  will  improve  citizen 
acceptabihty  of  this  mobile  source 
emission  reduction  program.  The  EP.'^ 
finds  there  is  good  cause  for  this  direct 
final  approval  to  become  effective  thijty 
days  from  date  of  publication,  and  that 
a  delayed  effective  date  is  unnecessarv' 
due  to  the  noncontroversial  nature  of 
the  changes. 

in.  Rulemaking  Action 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  The  changes  were  made  to 
address  concerns  expressed  by  citizens 
and  legislators  in  Ohio  and  are  expected 
to  be  received  favorably.  Since  this 
action  is  in  response  to  previously 
expressed  public  concerns,  no  adverse 
comments  are  expected.  However,  EPA 
is  publishing  a  separate  document  in 
this  Federal  Register  publication,  which 
constitutes  a  "proposed  approval"  of  the 
requested  SIP  revision  and  clarifies  that 
the  rulemaking  will  not  be  deemed  final 
if  timely  significant  adverse  or  critical 
comments  are  filed.  The  "direct  final" 
approval  shall  be  effective  on  March  7. 
1997.  unless  EPA  receives  adverse  or 
critical  comments  (which  have  not  been 
already  addressed)  by  February  5,  1997. 

If  EPA  receives  such  comments 
adverse  to  or  critical  of  the  approval 
discussed  above,  EPA  will  publish  a 
Federal  Register  document  which 
withdraws  this  final  action.  All  pubhc 
comments  received  will  then  be 
addressed  in  a  subsequent  rulemaking 
action. 

Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received.  EPA 
hereby  advises  the  public  that  this 
action  will  be  effective  on  March  7. 
1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  EPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  hght  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory-  and 
regulator)'  requirements. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Admi-iistrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  re\ised  by  a  July  10. 
1995  memorandum  from  Mary  D. 
Nichols.  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
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Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  goverrunent  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Qean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federail  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Clean  Air  Act,  preparation  of 
a  flexibihty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22.  1995.  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 


not  a  major  rule  as  defined  by  5  U.S.C. 

804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  7,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(h)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
tntergovemmental  relations.  Ozone, 
Volatile  organic  compounds. 

Dated:  October  16,  1996. 
William  E.  Muno, 

Acting  Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I.  part  52,  subpart 
KK.  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401— 7671q. 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(112)  to  read  as 
follows: 

§52.1870    Identification  of  plan. 
•        •        •        »        * 

(c)  *  *   * 

(112)  On  August  29,  1996.  the  United 
States  Environmental  Protection  Agency 
received  from  the  Ohio  Environmental 
Protection  Agency,  changes  to  the 
approved  vehicle  inspection  and 
maintenance  (I/M)  program  which 
control  the  release  of  volatile  organic 
compounds  from  vehicles.  These 
changes  provide  a  repair  spending  cap 
of  $300  and  a  temporary  hardship 
extension  of  time  up  to  6  months  for 
owners  to  perform  needed  repairs  on 
vehicles  which  fail  the  I/M  program  test. 

(i)  Incorporation  by  reference. 

(A)  Rule  3745-26-01— Definitions 
effective  May  15.  1996. 

(B)  Rule  3745-26-12— Requirements 
for  motor  vehicle  owners  in  the 
enhanced  or  opt-in  enhanced 


automobile  inspection  and  maintenance 
program,  effective  May  15.  1996. 

[FR  Doc.  97-194  Filed  1-3-97;  8:45  am] 

BILUNO  CODE  8SM-60-P 

40  CFR  Parts  52  and  81 
[LA-34-1-7300;  FRL-6670-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Louisiana; 
Correction  of  Classification;  Approval 
of  the  Maintenance  Plan; 
Redesignation  of  Points  Coupee 
Parish  to  Attainment  for  Ozone 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  On  July  22, 1996,  EPA 
simultaneously  published  a  direct  final 
notice  of  rulemaking  and  a  notice  of 
proposed  rulemaking  in  which  EPA 
published  its  decision  to  approve  a 
revision  to  the  Louisiana  State 
Implementation  Plan  (SIP)  to 
redesignate  Pointe  Coupee  Parish  to 
attainment  for  ozone.  Ehiring  the  30-day 
comment  period,  EPA  received  an 
adverse  comment  letter  in  response  to 
the  July  22,  1996,  rulemaking.  This  final 
rule  summarizes  the  comments  and 
EPA's  responses,  and  finalizes  EPA's 
decision  to  correct  the  classification  of 
Pointe  Coupee  Parish  from  a  serious  to 
a  marginal  ozone  nonattainment  area. 
This  action  also  approves  the 
redesignation  of  Pointe  Coupee  Parish, 
Louisiana  to  attainment  for  ozone. 
EFFECTIVE  DATE:  This  action  is  effective 
on  December  20, 1996. 

ADDRESSES:  Copies  of  the  State's  request 
and  other  information  relevant  to  thds 
action  are  available  for  inspection 
during  normal  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD- 
L),  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733. 

Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Protection  Agency,  401  M  Street, 
S.W.,  Washington.  D.C.  20460. 
Louisiana  Department  of 
Environmental  Quality,  Office  of  Air 
Quality,  7290  Bluebonnet  Boulevard, 
Baton  Rouge,  Louisiana  70810. 
Anyone  wishing  to  review  this 

petition  at  the  EPA  office  is  asked  to 

contact  the  person  below  to  schedule  an 

appointment  24  hours  in  advance. 

FOR  FURTHER  INFORMATKM  CONTACT:  Lt. 

Mick  Cote,  Air  Plaiming  Section  (6PD- 


UMI 
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L),  Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
665-7219. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  22, 1996,  EPA  published  a 
direct  final  rulemaking  approving  a 
revision  to  the  existing  Louisiana  SIP  to 
redesignate  Pointe  Coupee  Parish  to 
attainment  for  ozone  (61  PR  37833).  At 
the  same  time  that  EPA  published  the 
direct  final  rule,  a  separate  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (61  FR  37875).  This 
proposed  rulemaking  specified  that  EPA 
would  withdraw  the  direct  final  rule  if 
adverse  or  critical  comments  were  filed 
on  the  rulemaking  within  30  days  of  its 
publication.  The  EPA  received  a  letter 
containing  adverse  comments  regarding 
the  direct  final  rule  on  August  21,  1996. 
and  published  the  withdrawal  of  the 
direct  final  rule  on  September  25,  1996 
(61  FR  50238). 

The  specific  rationale  EPA  used  to 
approve  the  redesignation  of  Pointe 
Coupee  Parish  to  attainment  for  ozone 
was  explained  in  the  direct  final  rule 
and  will  not  be  restated  here.  This  final 
rule  addresses  the  comments  received 
during  the  public  comment  period  and 
announces  EPA's  final  action  regarding 
approval  of  the  redesignation  request. 

II.  Response  to  Public  Comments 

The  EPA  received  an  adverse 
comment  letter  dated  August  21,  1996, 
from  the  Citizens  Commission  for  Clean 
Air  in  the  Lake  Michigan  Basin,  and 
thus  proceeded  to  withdraw  the  direct 
final  rule  and  adequately  address  each 
comment.  The  EPA's  responses  to  each 
comment  are  detailed  below. 

A.  Comments  on  the  Correction  Action 

Comment:  The  commenters  challenge 
the  authority  of  the  Administrator  under 
section  110(k)(6)  of  the  Clean  Air  Act 
(the  Act)  to  reclassify  an  ozone 
nonattainment  area  by  asserting  that  the 
original  classification  was  made  in 
error.  The  EPA  failed  to  pause  and 
consider  section  110(k)(6)  in 
conjunction  with  section  107(d)(4)(A). 

Response:  The  EPA  disagrees  with  the 
commenter's  contention  that  the 
Administrator  exceeded  her  authority  in 
correcting  the  classification  of  Pointe 
Coupee  Parish  from  serious  to  marginal. 
Section  110(k)(6)  of  the  Act  clearly 
allows  the  Administrator  to  revise  an 
area's  classification  when  a 
determination  is  made  that  the  original 
classification  was  made  in  error.  Section 
107(d)(4)(A)  of  the  Act  discusses 
nonattainment  designations  for  ozone 
and  carbon  monoxide.  Section 


107(d)(4)(A)(iv)  of  the  Act  requires  that 
the  boundaries  of  any  such  area 
classified  as  serious,  severe,  or  extreme 
nonattainment  for  ozone  shall  include 
the  entire  Metropolitan  Statistical  Area 
(MSA)  or  Consolidated  Metropolitan 
Statistical  Area  (CMSA),  unless  notice  is 
received  by  the  Administrator  from  the 
Governor  of  the  State  that  additional 
time  is  necessary  to  evaluate  the 
application  of  this  clause.  This  notice 
must  be  received  within  45  days  of  the 
initial  classification.  It  should  be  noted 
that  MSA  and  CMSA  boundaries  are 
established  bv  the  Bureau  of  the  Census. 
Section  107(d)(4)(A)(v)  of  the  Act 
further  states  that,  in  order  to  make  a 
finding  that  a  portion  of  the  MSA  or 
CMSA  should  be  excluded  from  the 
nonattainment  area  boundaries,  the 
Administrator  should  take  into  account 
such  factors  as  population  density, 
traffic  congestion,  commercial 
development,  meteorological 
conditions,  and  pollution  transport.  The 
EPA  agrees  that  these  requirements 
must  be  considered  when  evaluating  a 
proposed  change  to  an  existing  MSA's 
or  CMSA's  boundary  condition.  As 
detailed  in  the  July  22,  1996.  Federal 
Register,  EPA  considered  all  of  the 
aforementioned  factors  prior  to  making 
the  decision  to  correct  Pointf  Coupee 
Parish's  classification.  However,  it 
should  be  noted  once  again  that  Pointe 
Coupee  Parish  is  not  part  of  the  Baton 
Rouge  CMSA,  and  thus  the 
requirements  of  107(d)(4)(A)(iv)  and 
107(d)(4)(A)(v)  of  the  Act  do  not 
demand  our  consideration  when 
correcting  this  error  under  section 
110(k)(6)of  the  Act. 

B.  Comments  on  the  Urban  Airshed 
Modeling  (UAM)  Study 

Comment:  The  Baton  Rouge  UAM 
study  utilized  an  outdated  and 
underestimated  biogenic  volatile 
organic  compound  (VOC)  inventor}', 
which  recent  EPA  modeling  guidance 
and  Ozone  Transport  Assessment  Group 
(OTAG)  participants  concluded  • 
warranted  replacement  with  the 
Biogenic  Emission  Inventor\'  System-2 
(BEIS-2)  inventory  of  biogenic  VOCs. 
The  Baton  Rouge  UAM  study  would 
likely  not  model  nitrogen  oxides  [NOxl 
reduction  disbenefits  if  it  incorporated 
the  BEIS-2  inventory 

Response:  Biogenic  hydrocarbon 
emissions  have  been  determined  to  play 
an  important  role  in  the  chemistrv'  of 
urban  ozone  formation,  especially  in 
warm  southern  cities.  In  light  of  this, 
the  State  developed  the  biogenic 
emission  inventor\'  for  the  Baton  Rouge 
area  based  on  area-specifi'^  data  rather 
than  using  EPA  BEIS-2  program.  The 
area-specific  land-use  database  used  in 


the  biogenic  emission  development  was 
derived  from  four  different  sources:  the 
Louisiana  Dep  irtment  of  Transportation 
and  Development;  a  study  of  Baton 
Rouge's  biogenic  hydrocarbon  emissions 
by  Carlos  Cardolino  and  William 
Chameidef  at  the  Georgia  Institute  of 
Technology  using  LANDSAT  imagery; 
the  U.S.  Geological  Survey's  geo-ecology 
database;  and  the  U.S.  Forest  Service's 
1991  forest  statistics  for  the  southeast 
Louisiana  parishes  and  forest  statistics 
of  south  delta  Louisiana  parishes.  The 
emission  factors  used  in  estimating 
biogenic  emissions  in  the  Baton  Rouge 
area  were  obtained  from  the  Rasmussen 
and  Khalil  and  Zimmermann  studies  of 
biogenic  sources  The  emission  factors 
from  the  Rasmussen  and  Khalil  and 
Zimmermann  studies  were  derived  from 
direct  measurements  of  various  types  of 
vegetation  in  'he  Baton  Rouge  and 
Tampa  Bay,  Florida  areas,  respectively. 

In  addition,  the  correction  factors 
based  on  Guenther.  et.  al.,  were  used  to 
adjust  both  temperatiu^  and  solar 
radiation  for  isoprene.  while  the 
correction  factors  developed  by  Tingey. 
et.  ai.  were  used  to  address  temperature 
concerns  for  alpha-pinene  and  beta- 
pinene.  The  EP^  believes  this  approach 
represents  a  sit.  -specific  approach 
which  describes  the  VOC  biogenic 
source  inventory  in  Baton  Rouge  more 
accurately  than  BEIS-2. 

Comment:  The  Baton  Rouge  UAM 
study  lacked  an  updated  chemistry- 
component  (CB— 4).  The  EPA  would  be 
remiss  in  not  reconsidering  these 
improvements  in  UAM  capability  and 
reevaluating  the  accuracy  of  the  Baton 
Rouge  UAM  study. 

Response:  The  updated  CB-4  has 
been  developed  for  use  with  BEIS-2.  As 
explained  above,  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ)  developed  its  VOC  biogenic 
inventorv  ba.sed  on  area-specific  data 
instead  of  the  BEIS-2  program.  In 
addition,  the  updated  chemistry 
component  was  not  available  at  the  time 
when  LDEQ  conducted  the  Baton  Rouge 
UAM  study. 

Comment  It  "ppears  unreasonable  for 
EPA  to  claim  sufficient  confidence  in 
the  accuracy  of  the  Baton  Rouge  UAM 
study,  that  reliance  upon  it  warrants 
reclassification  of  Pointe  Coupee  under 
section  110(k)(6)  of  the  Act. 

Response:  The  LDEQ  used  UAM 
version  IV,  an  EPA-approved 
photochemical  grid  model,  for 
reclassification  of  Point  Coupee  under 
section  no(kl(6)  of  the  Act,  The  State 
has  followed  EPA  guidance  on  the 
application  of  UAM.  As  required,  the 
State  performed  quality  assurance 
testing  of  model  inputs  and  diagnostic 
testing  of  the  base  meteorological 
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episcxle  simulation  to  ensure  that  the 
model  functioned  properly  and  that 
accurate  results  were  obtained  for  the 
right  reasons.  The  State  applied  a 
number  of  performance  evaluation 
techniques  such  as  diagnostic  analyses 
to  examine  the  effects  of  uncertainty 
and  identify  possible  deficiencies  in  the 
model  input.  The  sensitivity  analysis 
investigated  the  sensitivity  of  the  model 
to  the  various  model  inputs  and  ensured 
that  the  response  of  the  model  to 
changes  in  the  inputs  was  physically 
realistic.  In  addition,  the  State 
conducted  a  model  performance 
evaluation  using  graphical  and 
statistical  analyses  to  demonstrate  that 
its  model  results  acceptably  replicated 
the  historical  ozone  episodes. 

Comment:  The  commenters  believe 
that  the  Baton  Rouge  UAM  studv  is 
equivocal  and  disputed  by  other  peer- 
reviewed  UAM  studies  and  field 
research.  The  commenters  cited  a  recent 
analysis  prepared  by  ENVIRON 
Corporation  which  reviewed  the  Baton 
Rouge  UAM  study.  This  review 
commented  that  the  model-predicted 
peak  always  occurred  late  in  the 
afternoon  (5  p.m.),  whereas  the  observed 
peak  occurred  late  in  the  morning  (11 
a.m.  or  noon).  This  suggested  that  there 
were  meteorological  and/or  chemical 
phenomena  occurring  that  were  not 
being  captured  by  the  model. 

Response:  The  mistiming  of  the 
observed  peak  with  the  simulated  peak 
at  one  monitoring  site  is  not  as 
important  a  criterion  in  evaluating 
performance  as  the  moders  abihty  to 
simulate  the  concentrations  of  the 
observed  peaks.  The  base  case  model 
simulations  provided  a  good 
representation  of  the  spatial  and 
temporal  characteristics  of  the  episodes 
as  a  whole.  There  was  good  replication 
of  the  average  ozone  concentration 
throughout  the  entire  domain  and  the 
observed  peaks  were  well  simulated. 
Model  performance  is  judged  by  the 
overall  statistics  at  all  the  monitoring 
sites,  not  by  a  microscale  effect  of  the 
model  being  able  to  simulate  the  exact 
timing  of  the  observed  peak  at  one 
monitoring  site.  All  EPA  model 
performance  criteria  fell  well  within  the 
limits  estabhshed  by  EPA  to  judge 
model  performance.  The  EPA  has 
confidence  in  the  accuracy  of  the  UAM 
study  and  its  results. 

Comment:  The  commenters  were 
concerned  that  the  Baton  Rouge  UAM 
study  excluded  potentially  significant 
contributions  of  ozone  precursor 
emissions  from  Pointe  Coupee  in  the 
Baton  Rouge  boundary  conditions. 

Response:  The  LDEQ  selected  a  large 
modeling  domain  to  ensure  that  it 
allowed  resolution  of  ozone  and 


precursor  advection  upwind  and 
downwind  of  the  area  of  interest.  The 
Baton  Rouge  modeling  domain  covers 
all  or  part  of  20  parishes  in  Louisiana, 
including  Point  Coupee  Parish.  The 
ozone  precursor  emissions  from  all  the 
parishes  in  the  Baton  Rouge  modehng 
domain  were  taken  into  consideration  in 
the  UAM  study.  The  Baton  Rouge 
boundary  conditions  were  based  on 
aircraft  measurements,  surface  based 
measurements,  and  EPA-recommended 
background  values. 

C  Comments  on  the  Redesignation 
Action 

Comment:  The  commenters  noted  that 
between  December  1.  1990,  and  June  1, 
1995,  EPA  had  approved  approximately 
forty-one  (41)  redesignation  requests 
nationwide.  Several  of  these 
redesignated  areas,  such  as  Kansas  City. 
Kansas/Missouri,  Detroit,  Michigan,  San 
Francisco,  Gelifornia,  Charlotte,  North 
Carolina;  Huntington-Ashland,  West 
Virginia/Kentucky,  and  Grand  Rapids 
violated  the  ozone  standard  after 
redesignation.  The  commenters  state 
that  the  application  of  EPA's  diluted 
redesignation  guidance  in  reviewing 
these  maintenance  plans  contributed  to 
the  violations.  The  commenters  also 
noted  that  the  Baton  Rouge  area 
observed  1 1  exceedances  of  the  ozone 
standard  in  1995. 

Response:  To  date  EPA  has 
redesignated  a  total  of  41  areas  to 
attainment  for  ozone.  Of  these  areas, 
only  five  (Detroit.  Michigan.  Memphis, 
Tennessee,  San  Francisco,  CaUfomia, 
Kansas  City,  Kansas- Missouri,  and 
Lafourche  Parish.  Louisiana) 
subsequently  monitored  violations  of 
the  ozone  standard.  The  EPA  believes 
that  this  demonstrates  that  for  the  vast 
majority  of  instances  the  redesignation 
pohcy  is  appropriate,  since  most  of  the 
redesignated  areas  have  not  violated  the 
ozone  standard  to  date.  Furthermore, 
the  .Act  and  Congress  contemplated  that 
such  events  may  occur  and  therefore, 
required  that  the  Administrator  fully 
approve  a  maintenance  plan  for  the  area 
consistent  vdth  the  requirements  of 
section  175  A  of  the  Act  before  the  area 
can  be  redesignated  to  attainment. 
Section  175A(d)  of  the  Act  requires  that 
a  maintenance  plan  contain  contingency 
provisions  deemed  necessary  by  the 
Administrator  to  assure  that  the  State 
will  promptly  correct  any  violation  of 
the  standard  which  occurs  after  the 
redesignation  of  the  area  to  attainment. 
Clearly,  the  Act  and  Congress 
anticipated  that  areas  redesignated  to 
attainment  may  violate  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
in  the  future  and  ensured  that  control 
measures  to  remedy  the  violation  are 


available.  Areas  redesignated  to 
attainment  have  approved  maintenance 
plans  with  contingency  measures  that 
are  and  will  be  implemented  in  order  to 
address  any  violations  monitored  in  the 
area  after  redesignation.  The 
maintenance  plans  for  these  areas  were 
deemed  appropriate  and  adequate  for 
purposes  of  addressing  a  future 
violation  as  they  were  fully  approved 
into  the  area's  SIPs.  Furthermore,  if  the 
contingency  measures  implemented  by 
the  State  do  not  address  future 
violations  of  the  NAAQS,  EPA  has  the 
authority  to  call  for  a  plan  revision 
requiring  the  adoption  of  additional 
control  measures  and/or  redesignate  the 
area  to  nonattainment  which  in  turn 
would  require  the  area  to  adopt  and 
implement  additional  control  measures 
appropriate  for  its  classification.  See 
sections  110(k)(5)  and  107(d)(3). 

Comment:  The  commenters  state  that 
EPA  should  stay  approval  of  the 
redesignation  until  all  specified  Act 
requirements  are  met.  Further,  EPA 
should  stay  action  on  ozone 
redesignation  requests  from  States 
participating  in  the  OTAG  until  regional 
ozone  precursor  emission  strategies  are 
proposed  and  implemented. 

Response:  As  discussed  in  the  July  22, 
1996,  rulemaking  action,  EPA  has 
identified  five  general  criteria  which 
must  be  met  prior  to  any  approval  of  a 
redesignation  request.  Redesignation 
requests  which  meet  these  five  criteria 
have  demonstrated  compliance  with  the 
ozone  standard  and  all  the  necessary 
requirements  of  the  Act.  As  discussed  in 
the  July  22,  1996,  rulemaking  action, 
EPA  believes  that  the  Pointe  Coupee 
Parish  redesignation  request  has  met  all 
of  the  Act  requirements  and  the 
redesignation  criteria.  Therefore.  EPA  is 
compelled  to  approve  the  request. 
However,  it  should  be  noted  that 
redesignation  to  attainment  does  not 
necessarily  preclude  an  area  from  any 
future  control  strategy  developed  by 
OTAG. 

Comment:  Exception  was  taken  to  the 
use  of  EPA's  redesignation  guidance, 
entitled  Reasonable  Further  Progress; 
Attainment  Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard  (Seitz 
memo),  John  S.  Seitz,  Director,  Office  of 
Afr  Quahty  Planning  and  Standards 
(OAQPS),  dated  May  10.  1995.  The 
Pointe  Coupee  redesignation  is 
exempted  from  sections  172(c)(2)  and 
172(c)(6)  of  the  Act,  apparently 
pursuant  to  the  Seitz  memo.  The  EPA 
apparently  utilized  the  1995  Seitz  memo 
in  determining  that  Pointe  Coupee 
Parish  had  attained  the  ozone  standard. 
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Response:  The  EPA's  interpretation  of 
the  requirements  of  sections  172(c)(2) 
and  (c)(6)  of  the  Act  was  not  based  upon 
the  May  10, 1995  Seitz  memo,  but  rather 
upon  the  consistent  rationale  articulated 
much  earlier  in  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990  (57 
FR  13498)  and  the  guidance 
memorandum  entitled  Procedures  for 
Processing  Requests  to  Redesignate 
Areas  to  Attainment  (Calcagni  memo), 
dated  September  4, 1992.  As  the  Tenth 
Circuit  recently  observed: 

In  that  preamble,  the  Environmental 
Protection  Agency  determined  that  certain 
general  nonattainment  plan  requirements  do 
not  apply  in  evaluating  a  request  for 
redesignation  to  attainment  under 
circumstances  where  (l].an  area  has  in  fact 
monitored  attainment  of  the  standard,  and  (2) 
those  requirements  are  expressly  linked  by 
statutory  language  with  the  notion  of 
reasonable  further  progress.  See  57  FR  13564. 
The  Environmental  Protection  Agency 
rezoned  that  when  an  area  requests 
redesignation  to  attainment  status,  "at  a 
minimum,  the  air  quality  data  for  the  area 
must  show  that  the  area  has  already  attained 
(the  National  Ambient  Air  Quality 
Standards).  Showing  the  State  will  make 
(reasonable  further  progress]  towards 
attainment  will,  therefore,  have  no  meaning 
at  that  point." 

See  57  FR  13564.  Siena  Club  v.  EPA. 
No.  95-9541  (10th  Cir.  November  13, 
1996)  Slip  Opinion  at  12-13. 

Similany,  the  General  Preamble  found 
that,  with  respect  to  section  172(c)(6)of 
the  Act,  "since  attainment  will  have 
been  reached,  no  other  measures  are 
needed  to  provide  for  attainment."  See 
57  FR  13564. 

The  Calcagni  memo  reiterated  EPA's 
reading  of  sections  172  (c)(2)  and  (c)(6) 
of  the  Act.  The  Calcagni  memo  stated 
that  "the  requirements  for  reasonable 
further  progress  •  •  *  and  other 
measures  needed  for  attaiiunent  will  not 
apply  for  redesignations  because  they 
only  have  meaning  for  areas  not 
attaining  the  standard."  See  Calcagni 
memo  at  page  6. 

The  commenters  cite  the  May  10, 
1995,  Seitz  memo  as  the  basis  for  EPA's 
interpretation  that  sections  172  (c)(2) 
and  (c)(6)  do  not  require  area  to  adopt 
additional  control  strategies  if  that  area 
has  attained  the  standard.  However,  this 
cite  is  misdirected.  Although  the  May 
10, 1995,  Seitz  memo  and 
determinations  that  rely  upon  it  are  "a 
logical  extension  of  EPA's  original, 
general  interpretation  of  the  1990  Clean 
Air  Act  Amendments"  Sierra  Club  v. 
EPA,  supra  at  13,  the  Seitz  memo 
concerns  provisions  applicable  to 
designations  of  moderate  and  above. 
Thus,  EPA  does  not  rely  upon  the  Seitz 
memo  here,  but  rather  upon  the 


longstanding  rationale  articulated  in  the 
General  Preamble  and  the  Calcagni 
memo. 

Comment:  The  Administrative 
Procedures  Act  (APA)  requires  that 
"substantive  rules  of  general 
applicability"  be  subjected  to  public 
conunent  before  promulgation.  The 
EPA's  guidance  interpreting  section 
107(d)(3)(E)  of  the  Act's  requirements 
constitutes  substantive  rules  of  general 
applicability  and  thus,  required  to  be 
subjected  to  public  comment. 

Response:  The  EPA's  reference  to  and 
reliance  on  guidance  dociunents 
interpreting  section  107(d)(3)(E)  of  the 
Act,  all  of  which  are  either  published  or 
publicly  available  and  a  part  of  the 
record  of  the  July  22, 1996,  rulemaking 
and  this  rulemaking,  is  in  no  way  illegal 
under  provisions  of  either  the  Act  or  the 
APA.  The  commenters  cite  the  APA's 
requirement  that  "substantive  rales  of 
general  applicability"  be  published  in 
Uie  Federal  Register  and  subject  to 
public  comment  before  promulgation. 
These  docimients  do  not  purport  to  be 
anything  but  guidance.  That  is  precisely 
why  EPA  instituted  a  notice  and 
comment  rulemaking  to  take  comment 
on  its  statutory  interpretations  and 
fact\ial  determinations  in  order  to  make 
a  binding  and  enforceable  determination 
regarding  the  Pointe  Coui>ee 
reclassification  and  redesignation.  The 
EPA  explained  the  legal  and  fectual 
basis  for  its  rulemaking  in  the  July  22, 
1996,  rulemaking  and  afforded  the 
public  a  full  opportunity  to  comment  on 
EPA's  proposed  interpretation  and 
determination  fully  consistent  with  the 
applicable  procedural  requirements  of 
the  APA. 

Comment:  The  1993  Nichols  and  1995 
Seitz  memoranda  are  inconsistent  with 
earUer  redesignation  guidance  (General 
Preamble,  Calcagni  and  Shapiro 
memoranda)  pertaining  to  required  SIP 
revisions  for  redesignations. 

Response:  The  October  1994  Nichols 
memorandum  and  the  May  1995  Seitz 
memorandum  represented 
modifications  of  earUer  poUcies.  That 
does  not  necessarily  mean  these 
memoranda  were  by  any  means 
completely  inconsistent  with  prior 
policies.  For  example,  the  May  1995 
Seitz  memorandiun  interpreted  the 
more  specific  RFP  requirements  of 
section  182(b)(1)  of  the  Act  in  a  manner 
consistent  with  EPA's  previous 
interpretation  of  the  more  general 
section  171  and  172  Act  requirements. 
Furthermore,  EPA  notes  that  it  is 
permissible  to  revise  its  policies 
provided  that  the  revised  policies,  as  is 
the  case  with  these,  are  legally  justified 
and  reasonable. 


Comment:  Exenpting  marginal  ozone 
nonattainment  areas  from  compliance 
with  applicable  Title  I,  part  D 
requirements,  for  purposes  of 
facilitating  redesignation  requests  for 
these  areas  is  inconsistent  and  illegal 
vmder  section  107(d)(3)(E)  of  the  Act. 

Response:  The  EPA  has  not  exempted 
marginal  ozone  nonattainment  areas 
from  the  applicable  requirements  of 
Title  I,  part  D  of  the  Act.  As  discussed 
in  the  July  22, 1996,  rulemaking  action, 
Pointe  Coupee  would  be  subject  to  the 
marginal  requirements  of  section  182(a) 
of  the  Act  rather  than  section  182(c)  of 
the  Act.  Therefore,  in  order  to  be 
redesignated,  the  State  must  have  met 
the  apphcable  requirements  of  subpart  1 
of  p>art  D — specifically  sections  172(c) 
and  176  of  the  Act,  as  well  as  the 
applicable  requirements  of  subpart  2  of 
part  D.  As  explained  in  the  July  22, 
1996,  Federal  Register  (61  FR  37835), 
EPA  evaluated  the  redesignation  request 
against  those  apphcable  part  D 
requirements  and  determined  that  those 
requirements  had  been  met. 

D.  Miscellaneous  Comments 

Comment:  There  is  a  strong  argument 
that  the  Louisiana  State  and  Local  Air 
Monitoring  Network  is  inadequate  for 
Pointe  Coupee  Parish. 

Response:  The  Air  quahty 
siureillance  plan  developed  for  the 
Baton  Rouge  area  included  Pointe 
Coup>ee  Parish.  The  EPA  evaluated  the 
established  air  quality  monitoring 
network  and  the  surveillance  plan 
against  the  40  CFR  part  58  Ambient  Air 
Quality  Surveillance  requirements, 
determined  its  compliance  with  all 
applicable  part  58  requirements,  and 
approved  the  plan.  The  EPA  performs 
aimual  reviews  of  this  established  air 
quality  surveillance  plan  to  ensure  its 
continued  compliance  with  part  58.  The 
EPA  believes  that  the  current 
monitoring  location  in  New  Roads 
adequately  represents  ambient  ozone 
levels  in  Pointe  Coupee  Parish. 

m.  Final  Rulemaking  Action 

In  this  final  action  EPA  is 
promulgating  a  revision  to  the  Louisiana 
SIP  and  the  Code  of  Federal 
Regulations,  parts  52  and  81,  to  correct 
the  classification  of  Pointe  Coupee 
Parish  from  serious  to  marginal,  and  to 
redesignate  the  Parish  to  attainment  for 
ozone.  This  redesignation  request  was 
submitted  by  the  Governor  to  EPA  by 
letter  dated  December  20,  1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  specific 
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technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

rv.  Administrative  Requirements 

A.  Executive  Order  (E.O.j  12866 

This  action  has  been  classified  for 
signature  by  the  Administrator  under 
the  procedures  pubhshed  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995,  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  ft-om  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibihty  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Ahematively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  under  section  1 10 
and  subchapter  I.  part  D  of  the  Act  do 
not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
.'  'oreover.  due  to  the  nature  of  the 
F  deral-State  relationship  under  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S  246,  255-66  (1976):  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory- 
requirements.  Section  203  requires  EPA 


to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  railHon 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  section  801(a)(1)(A)  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  section  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  tJie  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  7.  1997.  FiHng  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act. 


List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

40  CFR  Part  81 

Air  Pollution  control.  Designation  of 
areas  for  air  quality  planning  purposes. 


Dated:  December  20, 1996. 
Carol  M.  Browner, 

Administrator. 
40  CFR  Part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671  q. 

Subpart  T— Louisiana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(70)  to  read  as 
follows: 

§  52.970    Identification  of  Plan. 

•        *        *        »        * 

(c)  *  *   • 

(70)  The  Louisiana  Department  of 
Environmental  Quality  submitted  a 
redesignation  request  and  maintenance 
plan  for  Pointe  Coupee  Parish  on 
December  20, 1995.  The  redesignation 
request  and  maintenance  plan  meet  the 
redesignation  requirements  in  section 
107(d)(3)(E)  of  the  Act  as  amended  in 
1990.  The  redesignation  meets  the 
Federal  requirements  of  section 
182(a)(1)  of  the  Clean  Air  Act  as  a 
revision  to  the  Louisiana  ozone  State 
Implementation  Plan  for  Pointe  Coupee 
Parish.  The  EPA  therefore  approved  the 
request  for  redesignation  to  attainment 
with  respect  to  ozone  for  Pointe  Coupee 
Parish  on  December  20,  1996. 

(i)  Incorporation  by  reference.  Letter 
dated  August  31,  1995,  fi-om  Mr. 
Gustave  Von  Bodungen,  P.E.,  Assistant 
Secretary,  Louisiana  Department  of 
Environmental  Quality,  transmitting  a 
copy  of  the  Pointe  Coupee  Parish 
maintenance  plan  for  the  EPA's 
approval. 

(ii)  Additional  material.  (A)  Letter 
dated  August  28.  1995,  fi-om  Governor 
"Edvdn  E.  Edwards  of  Louisiana  to  Ms. 
Jane  Saginaw.  Regional  Administrator, 
requesting  the  reclassification  and 
redesignation  of  Pointe  Coupee  Parish  to 
attainment  for  ozone. 

(B)  The  ten  year  ozone  maintenance 
plan,  including  emissions  projections 
and  contingency  measures,  submitted  to 
EPA  as  part  of  the  Pointe  Coupee  Parish 
redesignation  request  on  December  20. 
1995. 

3.  Section  52.975  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  52.975    Redeslgnatlons  and  Maintenance 
Plans:  Ozone. 

***** 

(d)  Approval— The  Louisiana 
Department  of  Environmental  Quality 
submitted  a  redesignation  request  and 
maintenance  plan  for  Pointe  Coupee 
Parish  on  December  20,  1995.  The 
redesignation  request  and  maintenance 
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plan  meet  the  redesignation 
requirements  in  section  107(dM3)(E)  of 
the  Act  as  amended  in  1990.  The 
redesignation  meets  the  Federal 
requirements  of  section  182(a)(1)  of  the 
Clean  Air  Act  as  a  revision  to  the 
Louisiana  ozone  State  Implementation 
Plan  for  Pointe  Coupee  Parish.  The  EPA 
therefore  approved  the  request  for 


redesignation  to  attainment  with  respect 
to  ozone  for  Pointe  Coupee  Parish  on 
December  20.  1996. 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authmrity:  42  U.S.C.  740l-767lq, 

Louisiana— Ozone 


2.  hi  §81.319,  the  ozone  table  is 
amended  by  revising  the  entry  for  the 
Baton  Rouge  area  and  by  adding  an 
entry  for  the  Pointe  Coupee  area  to  read 
as  follows: 

§81.319    Louisiana 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


Baton  Rouge  Area: 

Ascension  Parish  

East  Baton  Rouge  Parish  . 

Iberville  Parish  

Livingston  Parish  

West  Baton  Rouge  Parish 


Pointe  Coupee  Area: 

Pointe  Coupee  Parish Dec.  20,1996 


Nonattainment 
Nonattainnrtent 
Nonattainment 
Nonattainnient 
Nonattannient 


Serious. 
Senous. 
Serious. 
Serious. 
Serious. 


'  This  date  is  November  15.  1990,  unless  ottwnwise  noted. 


[FR  Doc.  97-42  Filed  1-3-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart24 

[WT  Dociwt  No.  96-148;  GN  DoclMt  No.  96- 
113;  FCC  96-474] 

Geographic  Partitioning  and  Spectrum 
Disaggregation  by  Commercial  Mobile 
Radio  Services  Licensees;  and 
Implefflentation  of  Section  257  of  the 
Communications  Act;  Elimination  of 
Market  Entry  Barriers 

AGENCY:  Federal  Conununications 

Commission. 

action:  Final  rule. 

SUMMARY:  hi  this  Report  and  Order  in 
WT  Docket  No.  96-148,  the  Commission 
adopts  rules  concerning  geographic 
partitioning  and  spectrum 
disaggregation  by  broadband  personal 
communications  service  (PCS) 
licensees.  The  rules  adopted  for 
broadband  PCS  will  permit  partitioning 
and  disaggregation  by  all  broadband 
PCS  licensees.  This  will  provide 
broadband  PCS  Ucensees  with  desirable 
flexibihty  to  determine  the  amoimt  of 
spectrum  they  will  occupy  and  the 
geographic  area  they  will  serve.  Such 
flexibility  will:  facilitate  the  efficient 
use  of  spectrum  by  providing  Ucensees 
with  the  flexibility  to  make  offerings 
directly  responsive  to  market  demands 


for  particular  types  of  service;  increase 
competition  by  allowing  market  entry 
by  new  entrants;  and  expedite  the 
provision  of  service  to  areas  that 
otherwise  may  not  receive  broadband 
PCS  service  in  the  near  term. 
EFFECTIVE  DATE:  March  7.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaun  A.  Maher,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau  at  (202)  418-0620. 
SUPPLEMENTARY  INFORMATION:  This 
Report  and  Order  in  WT  Docket  No.  96- 
148  and  GN  Docket  No.  96-113.  adopted 
on  December  13,  1996.  and  released 
December  20,  1996,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  234,  1919  M  Street.  N.W.. 
Washington,  D.C.  The  complete  text 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
hitemational  Transcription  Service, 
Inc..  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037,  (202)  857- 
3800.  Synopsis  of  Report  and  Order. 

L  Background 

1.  The  Commission's  initial 
regulations  and  policies  for  broadband 
PCS  were  adopted  in  the  Broadband 
PCS  Second  Report  and  Order, 
Amendment  of  the  Commission's  Rules 
to  Establish  New  Personal 
Communications  Services,  GEN  Docket 
No.  90-314,  Second  Report  and  Order, 
58  FR  59174  (November  8.  1993) 
(Broadband  PCS  Second  Report  and 
Order),  and  amended  in  the  Broadband 
PCS  Memorandum  Opinion  and  Order, 
Amendment  of  the  Commission's  Rules 


to  EstabUsh  New  Personal 
Conununications  Services,  GEN  Docket 
No.  90-314.  Memorandimi  Opinion  and 
Order,  59  FR  32830  Uune  24.  1994) 
(Broadband  PCS  Memorandum  Opinion 
and  Order),  hi  the  Broadband  PCS 
Memorandum  Opinion  and  Order,  the 
Commission  declined  to  adopt 
unrestricted  geographic  partitioning  for 
broadband  PCS  based  on  its  concern 
that  Ucensees  might  use  partitioning  as 
a  means  of  circumventing  construction 
requirements.  However,  the 
Commission  stated  that  it  would 
consider  the  issue  of  geographic 
{>artitioning  for  rural  telephone 
companies  (rural  telcos)  and  other 
designated  entities  in  a  future 
proceeding  to  estabUsh  comp)etitive 
bidding  rules  for  broadband  PCS.  The 
Commission  then  permitted  broadband 
PCS  geographic  partitioning  for  rural 
telcos  in  the  Competitive  Bidding  Fifth 
Report  and  Order,  Implementation  of 
Section  309(j)  of  the  Communications 
Act— Competitive  Bidding,  PP  Docket 
No.  93-253,  Fifth  Report  and  Order,  59 
FR  37566  (July  22,  1995)  (Competitive 
Bidding  Fifth  Report  and  Order).  The 
Commission  observed  that  partitioning 
was  one  method  to  satisfy  Congress" 
mandate  to  provide  an  opportunity  for 
rural  telcos  to  participate  in  the 
provision  of  broadband  PCS.  The 
Commission  also  found  that  rural  telcos 
could  take  advantage  of  their  existing 
infrastructure  to  provide  broadband  PCS 
services,  thereby  speeding  service  to 
rural  areas.  In  the  Competitive  Bidding 
Further  Notice  of  Proposed  Rule 
Making,  Implementation  of  Section 
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309(j)  of  the  Communications  Act — 
Competitive  Bidding,  PP  Docket  No  93- 
2S3,  Further  Notice  of  Proposed  Rule 
Making,  59  FR  41426  (August  12.  1994) 
(Competitive  Bidding  Further  Notice  of 
Proposed  Rule  Making],  the 
Commission  sought  comment  on 
whether  to  extend  post-auction 
geographic  partitioning  of  broadband 
PCS  licenses  to  women-  and  minority- 
owned  businesses. 

2.  Section  24.229(c)  of  the 
Commission's  rules  permits  a 
broadband  PCS  Hcensee  that  has  met  its 
five-year  construction  requirement  to 
disaggregate  its  licensed  PCS  spectrum 
after  January  1,  2000.  In  the  Broadband 
PCS  Memorandum  Opinion  and  Order, 
the  Commission  reasoned  that  this  limit 
on  spectrum  disaggregation  for 
broadband  PCS  would  allow  the  PCS 
market  to  develop  and  prevent  anti- 
competitive practices  with  regard  to 
disara«gation. 

3.  The  Commission  believes  that  it  is 
appropriate  at  this  time  to  Uberalize  its 
rules  to  allow  partitioning  and 
disaggregation  for  broadband  PCS.  The 
rules  adopted  in  the  Report  and  Order 
will  provide  licensees  with  the 
flexibiUty  to  use  their  spectrum  more 
efficiently,  will  increase  opportunities 
for  small  businesses  and  other  entities 
to  enter  into  the  broadband  PCS  market, 
and  will  speed  service  to  underserved  or 
unserved  areas. 

n.  DiscuMion 

A.  Partitioning 

1.  License  Eligibility 

4.  The  Commission  concludes  that 
relaxing  its  PCS  geographic  partitioning 
rules,  as  discussed  herein,  will  help  to 
(1)  remove  potential  barriers  to  entry 
thereby  increasing  competition  in  the 
PCS  marketplace;  (2)  encourage  parties 
to  use  PCS  spectrum  more  efficiently: 
and  (3)  speed  service  to  unserved  and 
underserved  areas.  Parties  that  were 
unsuccessful  bidders  or  that  did  not 
participate  in  the  PCS  auctions  will  be 
able  to  use  partitioning  as  a  method  to 
acquire  PCS  licenses  after  the  auctions. 
Smaller  or  newly-formed  entities,  for 
example,  may  enter  the  PCS  market  for 
the  first  time  through  partitioning. 
Under  the  prior  rules,  such  entities 
would  have  been  unable  to  qualify  for 
partitioning  because  of  the 
Commission's  rural  telco  restriction.  By 
eliminating  that  restriction,  these 
entities  will  be  able  to  negotiate  for 
licenses  for  portions  of  the  original 
service  area  at  a  cost  that  is 
proportionately  less  than  that  of  the  full 
geographic  market. 

5.  The  Commission  also  finds  that 
increasing  the  number  of  parties  that 


may  obtain  partitioned  PCS  licenses 
■     will  lead  to  more  efficient  use  of  PCS 
spectrum  and  will  speed  service  to 
underserved  or  rural  areas.  PCS 
licensees  will  be  able  to  partition 
portions  of  their  markets  to  entities 
more  willing  to  serve  niche  markets 
instead  of  postponing  service  to  those 
areas.  The  Commission  believes  that 
retaining  the  existing  partitioning 
restrictions,  as  recommended  by  the 
rural  telco  commenters,  would  prevent 
additional  small  businesses  and  other 
entities  from  using  partitioning  to  enter 
the  broadband  PCS  market.  In  addition, 
restricting  the  number  of  parties  that  are 
eligible  for  partitioned  PCS  licenses 
only  serves  to  unreasonably  reduce  the 
number  of  potential  entrants  into  the 
PCS  marketplace  without  any 
corresponding  pubhc  interest  benefit. 
6.  Tne  rural  telco  commenters  claim 
that  changing  the  current  partitioning 
rules  would  be  inconsistent  with  the 
mandate  set  forth  in  Section  309(j)(3)(B) 
of  the  Communications  Act  of  1934,  as 
amended  (Communications  Act),  47 
U.S.C.  309(j)(3)(B),  to  ensure  that 
licenses  are  disseminated  among  a  wide 
variety  of  applicants  including  rural 
telcos.  They  contend  that  partitioning 
was  the  sole  means  by  which  the 
Commission  sought  to  fulfill  the 
mandate  of  Section  309(j)(3)(B)  of  the 
Communications  Act,  47  U.S.C. 
309(j)(3)(B)  for  nu-al  telcos.  The 
Commission  disagrees.  Rural  telcos  are 
able  to  take  advantage  of  the  special 
provision  for  small  businesses  the 
Commission  designed  in  its  auction 
rules  to  obtain  licenses  in  the 
entrepreneur  block  auctions. 
Furthermore.  Sections  309(j)(3)(A).  (B), 
and  (D)  of  the  Communications  Act.  47 
U.S.C.  309(j)(A),  (B)  &  (D),  direct  the 
Commission  to  further  the  rapid 
deployment  of  new  technologies  for  the 
benefit  of  the  pubUc  including  those 
residing  in  rural  areas,  to  promote 
economic  opportunity  and  competition, 
and  to  ensure  the  efficient  use  of 
spectnun.  While  encouraging  rural  telco 
participation  in  PCS  service  offerings  is 
an  important  element  in  meeting  these 
goals,  Congress  did  not  dictate  that  this 
should  be  the  sole  method  of  ensuring 
the  rapid  deployment  of  service  in  rural 
areas.  The  Commission  concludes  that 
allowing  open  partitioning  will  further 
the  goals  of  Section  309(j)(3)  of  the 
Communications  Act,  47  U.S.C. 
309(j)(3),  by  allowing  PCS  licensees  to 
partLition  to  multiple  entities  within 
their  markets  rather  than  fimiting 
partitioning  to  a  small  number  of  rural 
telcos. 

7  The  rural  telcos  argue  further  that 
they  wall  not  be  able  to  compete  for 
partitioned  PCS  licenses  unless  the 


Commission  retains  its  current 
restriction  because  PCS  licensees  will  be 
unwilling  to  partition  their  licenses  to 
rural  telcos  and  will  choose  to  partition 
to  Commercial  Mobile  Radio  Service 
(CMRS)  providers  with  greater  financial 
resources.  The  rural  telco  commenters 
also  argue  that  they  relied  to  their 
detriment  upon  the  current  partitioning 
restrictions  when  devising  their 
business  plans  and  that  many  of  them 
chose  not  to  participate  in  the 
broadband  PCS  auctions  because  they 
believed  that  they  would  be  the  only' 
parties  that  could  obtain  partitioned 
PCS  hcenses.  The  Commission  is 
unpersuaded  that  its  action  herein  will 
harm  the  rural  telcos'  business  plans. 
Under  the  new  rules  adopted  herein, 
rural  telcos  v«ll  be  fully  able  to  obtain 
partitioned  PCS  hcenses,  as  they  were 
previously.  Moreover,  in  many 
instances,  rural  telcos  are  likely  to  be  in 
a  superior  position  to  obtain  partitioned 
hcenses. 

8.  The  Commission  declines  to  adopt 
the  rural  telcos'  proposal  to  require  a 
right  of  first  refusal.  Granting  the  rural 
telcos  a  right  of  first  refusal  would  limit 
the  number  of  parties  that  could  obtain 
partitioned  PCS  licenses  which  would 
be  at  odds  with  the  Commission's  goals 
of  encouraging  participation  in  the  PCS 
marketplace  by  as  many  parties  as 
possible  and  reducing  barriers  to  entry 
for  small  businesses.  The  Commission 
finds  that  increasing  the  number  of 
potential  entities  that  can  acquire 
partitioned  PCS  licenses  will  result  in 
better  service  and  increased  competition 
which  may  result  in  lower  prices  for 
PCS  service. 

9.  The  Commission  also  finds  that  the 
right  of  first  refusal  would  be  difficult 
to  administer  and  could  discourage 
partitioning.  The  area  proposed  in  a 
partitioning  agreement  may  not  coincide 
exactly  with  the  area  for  which  a  rural 
telco  would  have  a  right  of  first  refusal 
or  a  single  partitioning  transaction  may 
encompass  more  than  one  rural  telcos' 
service  area.  In  those  cases,  the  consent 
of  multiple  rural  telcos  would  be 
required  before  a  partitioning 
transaction  could  be  consummated. 
Additionally,  a  partitioning  agreement 
may  be  part  of  a  larger  assignment 
transaction.  Lf  a  rural  telco  were  to 
exercise  its  right  of  first  refusal  to 
acquire  the  partitioned  area,  it  may  not 
be  possible  to  separate  out  the 
partitioning  agreement  to  stand  on  its 
own  and  the  entire  assignment 
transaction  could  not  be  consummated. 
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2.  Available  License  Area,  Restrictions 
on  Timing  of  Partitioning,  and  Matters 
Related  to  Entrepreneur  Block  Licensees 

a.  License  Area.  10.  The  Ck)nunission 
is  persuaded  by  the  conunenters' 
arguments  that  limiting  geographic 
partitioning  of  PCS  licenses  to  those 
areas  defined  by  county  lines  may  not 
be  reflective  of  market  realities  and  may 
otherwise  inhibit  partitioning.  As  the 
commenters  note,  parties  seeking  a 
partitioned  license  may  not  desire  to 
serve  an  entire  county  but  rather  a 
smaller  niche  market.  The  Conunission 
beheves  that  permitting  partitioning 
along  any  service  area  defined  by  the 
partitioner  and  partitionee  is  the  most 
logical  approach,  provided  they  submit 
sufficient  information  to  the 
Commission  to  maintain  its  licensing 
records.  This  will  be  the  rule  for  all 
parties,  including  rural  telcos. 

11.  Partitioning  applicants  will  be 
required  to  submit,  as  separate 
attachments  to  the  partial  assignment 
apphcation,  a  description  of  the 
partitioned  service  area  emd  a 
calculation  of  the  population  of  the 
partitioned  service  area  and  Ucen.sed 
market.  The  partitioned  service  area 
must  be  defined  by  coordinate  points  at 
every  3  seconds  along  the  partitioned 
service  area  agreed  to  by  both  parties, 
unless  either  (1)  an  FCC-recognized 
service  area  is  utilized  (i.e..  Major 
Trading  Area,  Basic  Trading  Area, 
Metropolitan  Service  Area,  Rural 
Service  or  Economic  Area)  or  (2)  county 
Unes  are  followed.  These  geographical 
coordinates  must  be  specified  in 
degrees,  minutes  and  seconds  to  the 
nearest  second  of  latitude  and 
longitude,  and  must  be  based  upon  the 
1927  North  American  Datum  (NAD27). 
Applicants  may  also  supply 
geographical  coordinates  based  on  1983 
North  American  Datum  (NAD83)  in 
addition  to  those  required  based  on 
NAD27.  This  coordinate  data  should  be 
supplied  as  an  attachment  to  the  partial 
assignment  appUcation,  and  maps  need 
not  be  supplied.  In  cases  where  an  FCC 
recognized  service  area  or  county  Unes 
are  being  utilized,  applicants  need  only 
list  the  specific  area{s)  (through  use  of 
FCC  designations)  or  coimties  that  make 
up  the  newly  partitioned  area.  Allowing 
partitioning  along  any  agreed-upon 
service  area  will  provide  an  opportimity 
for  PCS  hcensees  to  design  flexible  and 
efficient  partitioning  agreements.  By 
providing  such  flexibility  to  licensees 
for  determining  partitioned  areas,  the 
Commission  will  permit  the  market  to 
decide  the  most  suitable  service  areas. 

b.  Non-entrepreneur  block  licenses. 
12.  The  Conunission  concludes  that  the 
public  interest  will  be  served  by 


allowing  non-entrepreneur  block 
licensees  to  freely  partition  their 
licenses  to  any  other  quaUfying  entity 
following  the  issuance  of  the  license. 
Since  non-entrepreneur  block  licensees 
are  permitted  to  assign  their  entire 
license  after  grant,  the  Commission 
finds  they  should  be  able  to  assign  a 
portion  of  their  license  following  the 
issuance  of  their  Ucense.  PCS  licensees 
will  be  permitted  to  partition  their 
licensed  market  areas  without  limitation 
on  the  overall  size  of  the  partitioned 
areas  consistent  with  the  Commission's 
rules. 

c.  Entrepreneur  block  licenses.  13. 
The  Commission  will  permit 
entrepreneur  block  PCS  licensees  to 
partition  at  any  time  to  other  parties  that 
would  be  eligible  for  hcenses  in  those 
blocks.  Partitioning  of  entrepreneur 
block  license  areas  to  non-entrepreneurs 
will  not  be  permitted  for  the  first  five, 
years  of  an  entrepreneur  block  license 
term.  This  restriction  is  necessary  in 
order  to  ensure  that  entrepreneurs  do 
not  circumvent  the  Commission's 
restrictions  on  full  license  transfers  by 
attempting  to  inunediately  partition  a 
portion  of  their  Ucenses  to  non- 
entrepreneurs. 

14.  The  Commission  finds  that  its 
unjust  enrichment  requirements  should 
be  applied  if  an  entrepreneur  block 
Ucensee  partitions  a  portion  of  its 
license  area  to  a  non-entrepreneur,  after 
the  initial  five-year  license  term.  The 
Commission  wdll  apply  its  unjust 
enrichment  rules  to  transactions  where 
entrepreneurs  obtain  partitioned 
licenses  from  other  entrepreneurs  and 
subsequently  seek  to  assign  their 
partitioned  license  to  a  non- 
entrepreneur.  The  Commission  will  also 
apply  the  unjust  enrichment  provisions 
to  an  entrepreneiu  block  licensee  that 
qualifies  as  a  small  business  who 
partitions  to  an  entity  that  satisfies  the 
entrepreneur  block  eligibility  criteria 
but  is  not  a  small  business  that  would 
be  ehgible  for  bidding  credits  or 
installment  payments. 

15.  The  Commission  will  use 
population  as  the  objective  measure  to 
calculate  the  relative  value  of  the 
partitioned  area  for  determining  all  of 
its  unjust  enrichment  obligations. 
Population  will  be  calculated  based 
upon  the  latest  census  data. 

16.  In  partitioning  cases  involving 
installment  payments,  the  Commission 
finds  that  separating  the  payment 
obligations  and  default  provisions  of  the 
original  hcensee  and  partitionee  is  the 
best  approach  because  it  reduces  each 
party's  risk  and  creates  payment 
obUgations  that  can  be  enforced 
separately  against  the  defaulting  party 
without  adversely  affecting  the  other 


licensee.  The  Commission  adopts  the 
following  rules  to  address  the  various 
combinations  of  parties  and  the  relative 
obligations  for  each  in  the  event  an 
entrepreneur  seeks  to  partition  its 
license: 

(a)  No  Continued  Installment 
Payments.  When  an  entrepreneur  block 
licensee  with  installment  payments 
partitions  its  Ucense  after  the  five-year 
holding  period  to  a  party  that  would  not 
qualify  for  installment  pa>Tnents  under 
our  rules  or  to  an  entity  that  does  not 
desire  to  pay  for  its  share  of  the  Ucense 
writh  installment  payments,  the 
Commission  will  first  apportion  the 
percentage  of  the  remaining  government 
obUgation  (including  accrued  and 
unpaid  interest  calculated  on  the  date 
the  partial  assignment  appUcation  is 
filed)  between  the  partitionee  and 
original  Ucensee  based  upon  the  ratio  of 
the  population  of  the  partitioned  area  to 
the  population  of  the  entire  original 
licensed  area.  Under  this  procedure, 
both  parties  will  be  responsible  to  the 
U.S.  Treasury  for  their  proportionate 
share  of  the  balance  due  including 
accrued  and  unpaid  interest  calculated 
on  the  date  the  partial  assignment 
application  is  filed.  The  Commission 
will  require,  as  a  condition  of  grant  of 
the  partial  assignment  application,  that 
the  partitionee  pay  its  entire  pro  rata 
amount  within  30  days  of  PubUc  Notice 
conditionally  granting  the  partial 
assignment  application.  Failure  to  meet 
this  condition  will  result  in  the 
automatic  cjincellation  of  the  grant  of 
the  partial  assignment  appUcation.  The 
partitioner  will  receive  new  financing 
docxunents  (promissory'  note  and 
security  agreement)  with  a  revised 
payment  obligation,  based  on  the 
remaining  amount  of  time  on  the 
original  installment  payment  schedule. 
These  financing  docimients  will  replace 
the  partitioner's  existing  financing 
documents  which  will  be  marked 
"superseded"  and  returned  to  the 
Ucensee  upon  receipt  of  the  new 
financing  docxunents.  The  original 
interest  rate,  estabUshed  at  the  Ume  of 
the  issuance  of  the  initial  license  in  the 
market,  will  continue  to  be  appUed  to 
the  partitioner's  portion  of  the 
remaining  government  obligation.  The 
Commission  will  require,  as  a  further 
condition  to  approval  of  the  partial 
assignment  application,  that  the 
partitioner  execute  and  return  to  the 
U.S.  Treasury  the  new  financing 
documents  within  30  days  of  the  Public 
Notice  conditionally  granting  the  partial 
assignment  appUcation.  Failure  to  meet 
this  condition  will  result  in  the 
automatic  cancellation  of  the  grant  of 
the  partial  assignment  appUcaUon.  A 
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default  on  an  obligation  will  only  affect 
that  portion  of  the  market  area  held  by 
the  defaulting  party.  The  payments  to 
the  U.S.  Treasury  are  required 
notwithstanding  any  additional  terms 
and  conditions  agreed  to  between  or 
among  the  parties. 

fb)  Partitioning  With  Continued 
Installment  Payments.  Where  both 
parties  to  the  partitioning  arrangement 
qualify  for  installment  payments  under 
§  24.720(b)(1).  47  CFR  24.720(b)(1).  the 
Commission  will  permit  the  partitionee 
to  make  installment  payments  on  its 
portion  of  the  remaining  government 
obligation.  Partitionees  are  free, 
however,  to  make  a  lump  sum  payment 
of  their  pro  rata  portion  of  the 
remaining  government  obligation  within 
30  days  of  the  Public  .Notice 
conditionally  granting  the  partial 
assignment  application.  Should  a 
partitionee  choose  to  make  installment 
payments,  the  Commission  will  require, 
as  a  condition  to  approval  of  the  partial 
assignment  application,  that  both 
parties  execute  financing  documents 
(promissory  note  and  security 
agreement)  agreeing  to  pay  the  U.S. 
Treasury  their  pro  rata  portion  of  the 
balance  due  (including  accrued  and 
unpaid  interest  on  the  date  the  partial 
assignment  application  is  filed)  based 
upon  the  installment  payment  terms  for 
which  they  would  qualify.  These 
dociunents  must  be  executed  and 
returned  to  the  U.S.  Treasury  within  30 
days  of  the  F^ublic  Notice  conditionally 
granting  the  partial  assignment 
apphcation.  Either  party's  failure  to 
meet  this  condition  will  result  in  the 
automatic  cancellation  of  the  grant  of 
the  partial  assignment  apphcation.  The 
original  interest  rate,  estabhshed  at  the 
time  of  the  issuance  of  the  initial  license 
in  the  market,  will  apply  to  both  parties' 
portion  of  the  remaining  government 
obligation.  Each  party  will  receive  a 
license  for  its  portion  of  the  market  area 
and  each  party's  financing  documents 
will  provide  that  a  default  on  its 
obhgation  would  only  affect  their 
portion  of  the  market  area.  These 
payments  to  the  U.S.  Treasury  are 
required  notwithstanding  any  additional 
terms  and  conditions  agreed  to  between 
or  among  the  parties. 

3.  Construction  Requirements 

17.  The  Commission  will  adopt  two 
alternative  construction  options  for 
broadband  PCS  partitioning.  Under  the 
first  option,  the  partitionee  certifies  that 
it  will  satisfy  the  same  construction 
requirements  as  the  original  licensee. 
The  partitionee  then  must  meet  the 
same  five-  and  ten-year  service 
requirements  as  the  original  10  MHz  or 
30  MHz  licensee  in  its  partitioned  area, 


while  the  partitioner  remains 
responsible  for  meeting  those 
requirements  in  the  area  it  has  retained. 
Under  the  second  option,  the  partitioner 
certifies  that  it  has  already  met  or  will 
meet  its  five-year  construction 
requirement  and  that  it  will  meet  the 
ten-year  construction  requirement  for 
the  entire  market.  Because  the 
partitioner  retains  the  responsibihty  for 
meeting  the  construction  requirements 
for  the  entire  market,  the  partitionee 
will  only  be  required  to  meet  the 
substantial  service  requirement  for  its 
partitioned  area  at  the  end  of  the  ten- 
year  license  term.  The  definition  of 
substantial  service  will  be  that 
definition  found  at  §  24.16(a)  of  the 
rules,  47  CFR  24.16(a).  If  a  partitionee 
fails  to  meet  its  construction 
requirements,  the  license  for  the 
partitioned  area  will  automatically 
cancel  without  further  Commission 
action. 

18.  At  the  five-  and  ten-year 
benchmarks,  partitionees  are  required  to 
file  supporting  documentation  showing 
compliance  with  the  construction 
requirements.  Licensees  failing  to  meet 
the  coverage  requirements  will  be 
subject  to  forfeiture,  hcense 
cancellation,  or  other  penalties. 

B.  Disaggregation 

1.  Timing  of  Disaggregation 

19.  The  Commission  concludes  that 
disaggregation  of  broadband  PCS 
spectrum  should  be  allowed  prior  to 
January  1.  2000,  and  that  the  condition 
that  the  licensee  must  first  satisfy  the 
five-year  build  out  requirement  before 
disaggregating  should  be  eliminated.  To 
the  extent  that  disaggregation  would 
enable  other  entities  to  provide 
broadband  PCS  within  geographic 
market  areas,  the  Commission  finds  that 
allowing  immediate  disaggregation 
would  encourage  rather  than  impede 
competition  by  enabling  the  entry  of 
new  competitors.  Moreover,  the  current 
prohibition  on  disaggregation  may 
constitute  a  barrier  to  entry  for  small 
businesses  that  lacked  the  resources  to 
participate  successfully  at  auction  for  30 
MHz  and  10  MHz  spectrum  blocks.  In 
furtherance  of  the  mandate  prescribed 
by  Section  257  of  the  Communications 
Act.  the  Commission  is  eliminating  such 
market  entry  barriers  by  permitting  non- 
entrepreneur  block  (A.  B.  D.  and  E 
block)  PCS  licensees  to  disaggregate 
spectrum  at  any  time  to  other  entities 
with  minimum  ehgibiUty  qualifications. 
Entrepreneur  block  (C  and  F  block) 
licensees  may  disaggregate  at  any  time 
to  other  entrepreneurs,  or  to  non- 
entrepreneurs  after  a  five-year  holding 
period.  While  the  Commission 


concludes  that  disaggregation  should 
generally  be  allowed,  it  emphasizes  that 
all  proposed  disaggregation  agreements, 
like  partitioning  agreements,  will  be 
subject  to  Commission  review  and 
approval  under  the  public  interest 
standard  of  Section  310  of  the  Act.  In 
addition,  as  discussed  below, 
disaggregatees  will  be  subject  to  the 
CMRS  spectrum  cap  to  ensure  that 
disaggregation  is  not  used  to  accumulate 
large  amoiuits  of  spectrum  in  order  to 
preclude  entry  by  other  competitors. 

2.  Amount  of  Spectrum  to  Disaggregate 

20.  The  Commission  concludes  that 
there  should  be  no  restriction  on  the 
amount  of  broadband  PCS  spectnun  that 
can  be  disaggregated.  Providing  the 
flexibility  to  allow  parties  to  decide  the 
exact  amount  of  spectrum  to  be 
disaggregated  is  preferable  because  it 
wdll  encourage  more  efficient  use  of 
spectrum  and  will  permit  the 
deployment  of  a  broader  mix  of  service 
offerings,  leading  to  a  more  competitive 
wireless  marketplace.  The  Conomission 
finds  that  requiring  parties  to  obtain 
disaggregated  spectrum  in  a 
predetermined  amount,  such  as  a  block 
of  1  MHz,  may  result  in  parties 
obtaining  more  spectrum  they  need, 
leaving  some  spectrum  imused,  and 
may  foreclose  some  parties  from  using 
disaggregation  as  a  means  of  obtaining 
the  spectrum  they  need  to  provide  their 
service  offerings.  Therefore,  the 
Commission  will  not  restrict  the  amoimt 
of  broadband  PCS  spectrum  that  can  be 
disaggregated.  Similarly,  it  will  not 
require  the  disaggregator  to  retain  a 
minimum  amount  of  spectrum. 

21.  The  Commission  is  not  adopting 
a  limit  on  the  maximum  amount  of 
spectrum  that  licensees  may 
disaggregate,  provided  that  the 
disaggregatee  complies  with  the  CMRS 
spectnmi  cap.  The  Commission  finds  no 
evidence  at  this  time  that  a  maximum 
limitation  for  disaggregation  is 
necessary.  PCS  licensees  shall  be 
permitted  to  disaggregate  spectrum 
without  limitation  on  the  overall  size  of 
the  disaggregation  as  long  as  such 
disaggregation  is  otherwise  consistent 
with  the  rules. 

3.  Matters  Relating  to  Entrepreneur 
Block  Licensees 

22.  In  keeping  with  the  proposals  the 
Commission  is  adopting  for  partitioning, 
it  will  permit  entrepreneur  block 
licensees  to  disaggregate  at  any  time  to 
other  parties  that  qualify  as 
entrepreneurs.  Disaggregation  to  entities 
that  do  not  qualify  as  entrepreneurs  is 
not  permitted  for  the  first  five  years  of 
a  license  term.  Allowing  unrestricted 
entrepreneur  block  disaggregation 
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would  be  inconsistent  with  the  five-year 
restriction  on  full  license  transfers  to 
non-entrepreneiurs  which  was  designed 
to  ensure  that  entrepreneiirs  do  not  take 
advantage  of  special  entrepreneur  block 
provisions  by  immediately  seeking  to 
transfer  their  licenses  to  non- 
entrepreneurs.  The  Commission 
believes  the  same  rationale  would  apply 
to  entrepreneur  block  disaggregation,  as 
licensees  who  have  benefited  from  such 
provisions  could  immediately 
disaggregate  spectnun  to  parties  that 
would  not  qualify  for  such  benefits. 

23.  The  Conunission  declines  to 
permit  entrepreneur  block  licensees  to 
swap  equivalent  blocks  of  entrepreneur 
spectrum  with  non-entrepreneurs 
within  the  same  market  area.  The 
administrative  burden  of  keeping  track 
of  such  arrangements  would  far 
outweigh  any  benefit  to  the  public. 

24.  Tne  Commission  will  follow  the 
approach  outlined  for  partitioning  and 
apply  imjust  enrichment  pajTnents  to 
entrepreneur  block  licensees  that 
disaggregate  to  non-enirepreneurs  after 
the  five-year  holding  period  and  to 
entrepreneur  block  Ucensees  that 
qualified  for  bidding  credits  and 
installment  payments  and  that 
disaggregate  to  other  entrepreneurs  that 
would  not  have  qualified  for  such 
benefits.  All  such  unjust  enrichment 
payments  will  be  calculated  based  upon 
the  ratio  of  the  amount  of  spectrum 
disaggregated  to  the  amount  of  spectnmi 
retained  by  the  original  licensee.  With 
respect  to  disaggregation  from  an 
entrepreneur  block  licensee  to  another 
entrepreneur  that  would  also  quahfy  for 
installment  payments,  the  Commission 
adopts  an  approach  similar  to  the  one  it 
adopted  for  partitioning.  The 
Commission  will  apportion  the  payment 
obUgations  between  the  disaggregator 
and  disaggregatee  based  upon  the 
amoimt  of  spectrum  disaggregated  and 
require  separate  payment  obligations, 
promissory  notes  and  default  liabilities 
for  each  party. 

4.  Construction  Requirements 

25.  The  Commission  concludes  that 
the  proposed  construction  requirements 
for  disaggregation  set  forth  in  the  NRPM 
would  be  inconsistent  with  the 
approach  adopted  in  its  partitioning 
rules,  and  that  a  more  flexible  approach 
is  appropriate.  Because  the  rules  do  not 
dictate  a  minimum  level  of  spectrum 
usage  by  the  original  PCS  licensee,  the 
Commission  believes  it  would  be 
inconsistent  to  impose  separate 
construction  requirements  on  both 
disaggregator  and  disaggregatee  for  their 
respective  spectrum  portions.  At  the 
same  time,  the  Commission  wishes  to 
ensure  that  the  parties  do  not  use 


disaggregation  to  circimivent  its 
imderlying  construction  requirements. 
Therefore,  the  Conunission  adopts  a 
flexible  approach  analogous  to  its 
approach  in  the  partitioning  context:  to 
retain  the  underlying  five-  and  ten-year 
construction  requirements  for  the 
spectrum  block  as  a  whole,  but  allow 
either  party  to  meet  the  requirements  on 
its  disaggregated  portion.  Thus,  a  PCS 
licensee  who  disaggregates  a  portion  of 
its  spectrum  may  elect  to  retain 
responsibility  for  meeting  the  five-  and 
ten-year  coverage  requirements,  or  it 
may  negotiate  a  transfer  of  this 
obligation  to  the  disaggregatee.  In  either 
case,  the  rules  ensure  that  the  spectrum 
will  be  developed  to  at  least  the  same 
degree  that  was  required  prior  to 
disaggregation. 

26.  To  ensure  compliance  with  the 
rules,  the  Commission  will  require  that 
parties  seeking  Commission  approval  of 
a  disaggregation  agreement  include  a 
certification  as  to  which  party  will  be 
responsible  for  meeting  the  appUcable 
five-  and  ten-year  construction 
reqiiirements.  Parties  may  also  propose 
to  share  the  responsibihty  for  meeting 
the  construction  requirements.  The 
specific  requirements  to  be  met  will 
depend  on  whether  the  spectrum  being 
disaggregated  was  originally  licensed  as 
a  30  MHz  block  or  a  10  MHz  block,  hi 
the  event  that  only  one  party  agrees  to 
take  responsibihty  for  meeting  the 
construction  requirement  and  later  fails 
to  do  so,  that  party's  license  will  be 
subject  to  forfeiture,  but  the  other 
party's  hcense  will  not  be  affected. 
Should  both  parties  agree  to  share  the 
responsibility  for  meeting  the 
construction  requirements  and  either 
party  later  fails  to  do  so,  both  parties' 
licenses  will  be  subject  tc  forfeiture.  So 
that  the  CMRS  rules  remain  consistent 
and  competitively  neutral, 
disaggregatees  that  already  hold  a 
broadband  PCS  Ucense  or  other  CMRS 
hcense  in  the  same  geographic  market 
will  be  subject  to  the  same  coverage 
requirements  as  disaggregatees  who  do 
not  hold  other  Ucenses  for  disaggregated 
spectrum. 

C.  Related  Matters 

1.  Combination  of  Partitioning  and 
Disaggregation 

27.  To  allow  parties  flexibility  to 
design  the  types  of  agreements  they 
desire,  the  Commission  will  permit 
combined  partitioning  and 
disaggregation.  For  example,  this  will 
allow  a  party  to  obtain  a  license  for  a 
single  county  of  an  A  block  market  with 
only  15  MHz  of  spectrum,  hi  the  event 
that  there  is  a  conflict  in  the  appUcation 
of  the  partitioning  and  disaggregation 


rules,  the  partitioning  rules  should 
prevail.  For  the  purp>ose  of  applying  the 
unjust  enrichment  requirements  and/ or 
for  calculating  obUgations  under 
installment  payment  plans,  when  a 
combined  partitioning  and 
disaggregation  is  proposed,  the 
Commission  will  use  a  combination  of 
both  population  of  the  partitioned  area 
and  amount  of  spectrum  disaggregated 
to  make  these  pro  rata  calculations. 

2.  Licensing 

28.  The  Commission  will  follow 
existing  partial  assignment  procedures 
for  broadband  PCS  licenses  in  reviewing 
requests  for  geographic  partitioning, 
disaggregation,  or  a  combination  of 
both.  Such  applications  will  be  placed 
on  PubUc  Notice  and  will  be  subject  to 
petitions  to  deny-  A  hcensee  will  be 
required  to  file  an  FCC  Form  490  that 
is  signed  by  both  the  Ucensee  and  the 
qualifying  entity.  With  respect  to 
partitioning,  the  FCC  Form  490  must 
include  the  attachment  defining  the 
partitioned  hcense  area  and  an 
attachment  demonstrating  the 
population  of  the  partitioned  hcense 
area.  Partial  assignment  appUcations 
that  are  filed  seeking  partitioning  or 
disaggregation  in  the  entrepreneur 
blocks  must  include  an  attachment 
demonstrating  compUance  with  the  five 
year  entrepreneur  block  holding  period. 
The  quaUfying  entity  will  also  be 
required  to  file  an  FCC  Form  430  unless 
a  current  FCC  Form  430  is  already  on 
file  with  the  Commission.  An  FCC  Form 
600  must  be  filed  by  the  quahfying 
entity  to  receive  authorization  to  operate 
in  the  market  area  being  partitioned  or 
to  operate  the  disaggregated  spectrum  or 
to  modify  an  existing  hcense  of  the 
quahfying  entity  to  include  the  new/ 
additional  market  area  being  partitioned 
or  the  spectrum  that  is  disaggregated. 
Any  requests  for  a  partitioned  hcense  or 
disaggregated  spectrum  must  contain 
the  FCC  Forms  490.  430.  and  600  and 
be  filed  as  one  package  under  cover  of 
the  FCC  Form  490. 

29.  The  45  MHz  CMRS  spectrum  cap 
contained  in  Section  20.6  of  the  rules 
applies  to  partitioned  Ucense  areas  and 
disaggregated  spectrum. 

3.  License  Term 

30.  The  Commission  wiU  allow 
partitionees  and  disaggregatees  to  hold 
their  Ucenses  for  the  remainder  of  the 
original  Ucensee's  ten-year  license  term. 
Partitionees  and  disaggregatees  may  also 
earn  a  renewal  expectancy  on  the  same 
basis  as  other  PCS  Ucensees. 

31.  The  Commission  will  not  permit 
an  existing  broadband  PCS  Ucensee 
acquiring  a  partitioned  Ucense  or 
disaggregated  spectrum  in  a  market  in 
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which  it  is  already  a  licensee  to  apply 
its  original  license  term  to  the 
partitioned  license  or  spectnun.  Such  a 
proposal  would  be  burdensome  to 
administer  because  the  processing  staff 
would  be  required  to  determine  the 
licensee's  other  licenses  in  the  market 
and  calculate  the  correct  expiration  date 
for  the  partitioned  or  disaggregated 
license.  The  Commission  finds  that  such 
an  administrative  burden  would 
outweigh  the  benefit  that  may  result 
from  such  a  proposal. 

4.  Technical  Rules 

32.  The  Commission  finds  that  its 
existing  technical  rules  are  sufficient  for 
apphcation  in  the  partitioning  and 
disaggregation  contexts  and  that  no 
additional  technical  rules  are  required 
at  this  time.  Should  technical 
difficulties  arise,  however,  the 
Commission  will  take  whatever  action  is 
necessary  to  alleviate  any  technical  or 
interference  problems  that  result  from 
partitioning  or  disaggregation,  including 
appropriate  modifications  to  its 
technical  rules. 

5.  Microwave  Relocation 

33.  The  Commission  concludes  that 
partitionees  and  disaggregatees  should 
be  treated  the  same  as  all  other  PCS 
licensees  with  respect  to  microwave 
relocation  issues.  In  particular, 
partitionees  will  have  the  same  nghts 
and  obUgations  as  other  broadband  PCS 
hcensees  under  the  cost-sharing  plan 
adopted  in  Amendment  of  the 
Commission's  Rules  Regarding  a  Plan 
for  Sharing  the  Costs  of  Microwave 
Relocation,  WT  Docket  No.  95-157, 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  61  FR  24470 
(May  15.  1996).  Thus,  partitionees  and 
disaggregatees  may  seek  reimbursement 
under  the  plan  if  they  relocate 
incumbents  and  they  will  be  required  to 
pay  their  share  of  microwave  relocation 
costs  if  they  benefit  from  the  spectrum- 
clearing  efforts  of  another  party. 
according  to  the  cost-sharing  formula 
adopted  by  the  Commission. 

34.  The  Commission  declines  to 
require  that  the  original  PCS  licensee 
guarantee  payments  under  the  cost- 
sharing  plan  by  the  partitionee  or 
disaggregatee.  To  require  licensees  to 
guarantee  such  payments  would  be 
unfair  because  tJie  original  licensees 
would  have  no  control  over  the  actions 
of  the  partitionees  and  disaggregatees. 

6.  Clearinghouse  for  Spectrum 

35.  Tlie  Commission  declines  to 
create  a  Commission-based  resource  of 
information,  but  will  continue  to  make 
available,  in  a  user-friendly  manner, 
information  contained  in  its  existing 


databases,  concerning  geographic  areas 
open  to  partitioning  and  spectrum  that 
would  be  available  through 
disaggregation.  Although  a  few  entities 
offered  to  serve  as  commercial 
clearinghouses  of  PCS  spectrum 
information,  the  Commission  declines 
to  establish  an  official  Commission 
clearinghouse. 

VI.  Conclusion 

36.  The  partitioning  and 
disaggregation  proposals  the 
Commission  has  adopted  are  consistent 
with  a  pro-competitive  policy 
framework.  These  rules  will  eliminate 
barriers  to  entry  for  small  businesses 
seeking  to  enter  the  PCS  marketplace 
and  will  promote  the  rapid  creation  of 
a  competitive  market  for  the  provision 
of  PCS  services.  These  rules  also  meet 
the  Congressional  objectives  to  further 
the  rapid  development  of  new 
technologies  for  the  benefit  of  the  pubhc 
including  those  residing  in  niral  areas, 
without  administrative  delay,  to 
promote  economic  opportunity  and 
competition,  and  to  ensure  that  new 
technologies  are  available  by  avoiding 
excessive  concentration  of  licenses. 

VII.  Procedural  Matters  and  Ordering 
Clauses 

A.  Regulatory  Flexibility  Act 

Summary 

As  required  by  Section  603  of  the 
Regulatory  Fle.xibility  Act  (RFA),  5 
U.S.C.  603  (RFA).  an' Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Notice  of  Proposed 
Rulemaking  (NRPM)  in  WT  Docket  No. 
96-148.  The  Commission  sought  written 
public  comment  on  the  proposals  in  the 
NPRM.  including  the  IRFA.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  in  this  Report  and 
Order  conforms  to  the  RFA,  as  amended 
by  the  Contract  With  America 
Advancement  Act  of  1996. 

Need  for  and  Purpose  of  this  Action 

In  this  Report  and  Order  the 
Commission  modifies  the  broadband 
PCS  rules  to  permit  partitioning  and 
disaggregation  for  all  Part  24  hcenses. 
The  proposals  adopted  herein  also 
implement  Congress'  goal  of  giving 
small  businesses  the  opportunity  to 
participate  in  the  provision  of  spectrum- 
based  services  in  accordance  with  47 
use.  309(i)(4)(D)  and  to  reduce  entry 
barriers  for  small  businesses  in 
accordance  with  47  U.S.C.  257.  With 
more  open  partitioning  and 
disaggregation,  additional  entities, 
including  small  businesses,  may 
participate  in  the  provision  of 
broadband  PCS  service  without  needing 


to  acquire  wholesale  an  existing  license 
(with  all  of  the  bundle  of  rights 
currently  associated  with  the  existing 
license).  Acquiring  less  than  the  current 
license  will  presumably  be  a  more 
flexible  and  less  expensive  alternative 
for  entities  desiring  to  enter  these 
services. 

Summary  of  Issues  Raised  in  Response 
to  the  hiitial  Regulatory  Flexibility 
Analysis 

Only  one  commenter.  National 
Telephone  Cooperative  Association 
(NTCA),  submitted  comments  that  were 
specifically  in  response  to  the  IRFA. 
NTCA  argues  that  the  Commission  is 
required  under  the  RFA  to  identify 
significant  alternatives  to  the  proposed 
rules  in  order  to  accomplish  the  stated 
objectives  of  Sections  309(j)  and  257  of 
the  Communications  Act  of  1934,  as 
amended  (Communications  Act). 
Specifically.  NTCA  argues  that  the 
Commission  must  consider  the  right  of 
first  refusal  approach  suggested  by  some 
commenters  as  an  alternative  to 
allowing  open  partitioning  of  PCS 
licenses  and  how  it  might  minimize 
significant  economic  impacts  on  rural 
telcos.  NTCA  contends  that,  for  the 
purposes  of  determining  which 
businesses  are  to  be  included  in  an  RFA 
analysis,  the  Commission  should  adopt 
the  U.S.  Small  Business 
Administration's  (SBA)  definition  of 
small  business,  which  is  any  company 
v«th  fewer  than  1,500  employees. 

In  the  Report  and  Order,  significant 
alternatives  were  identified  and 
considered  in  order  to  further  the 
mandates  of  Sections  309(j)  and  257  of 
the  Communications  Act.  In  addition, 
significant  consideration  was  given  to 
the  rural  telcos'  right  of  first  refusal 
approach  for  partitioning;  however,  the 
Commission  concluded  that  such  an 
approach  was  unworkable  and  would 
actually  discourage  partitioning. 
Finally,  the  Commission  declined  to 
adopt  NTCA's  suggestion  to  utiHze  the 
SBA  definition  of  small  business 
(businesses  with  fewer  than  1,500 
employees).  As  noted  below,  the 
existing  definition  of  small  business 
(firms  with  revenues  of  less  than  $40 
million  in  each  of  the  last  three  years) 
was  used  in  the  PCS  C-Block  auction 
and  was  approved  by  the  SBA.  The 
Commission  also  notes  that  it  has  found 
incumbent  LECs  to  be  "dominant  in 
their  field  of  operation"  since  the  early 
1980's,  and  it  has  consistently  certified 
under  the  RFA  that  incumbent  LECs  are 
not  subject  to  regulatory  flexibiUty 
analyses  because  they  are  not  small 
businesses.  The  Commission  has  made 
similar  determinations  in  other  areas. 
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Description  and  Number  of  Small 
Entities  Involved 

The  rules  adopted  in  the  Report  and 
Order  will  affect  all  small  businesses 
which  avail  themselves  of  these  rule 
changes,  including  small  businesses 
currently  holding  broadband  PCS 
licenses  who  choose  to  partition  and/or 
disaggregate,  and  small  businesses  who 
may  acquire  licenses  through 
partitioning  and/or  disaggregation.  The 
rules  will  also  affect  rural  telephone 
companies  which,  under  the  ciurent 
rules,  have  the  exclusive  right  to  obtain 
partitioned  broadband  PCS  licenses. 
Small  businesses  will  be  defined  for 
these  purposes  as  firms  that  have 
revenues  of  less  than  $40  million  in 
each  of  the  last  three  calendar  years. 
This  definition  was  used  in  the  PCS  C- 
Block  auction  and  approved  by  the  SBA. 
The  definition  of  rural  telephone 
company  shall  be  that  definition  foimd 
at  §  24.720(e)  of  the  rules,  47  CFR 
24.720(e). 

The  broadband  PCS  spectnmi  is 
divided  into  six  frequency  blocks 
designated  A  through  F.  The 
Commission  has  auctioned  broadband 
PCS  licenses  in  blocks  A,  B,  and  C.  The 
Commission  does  not  have  sufficient 
information  to  determine  whether  any 
small  businesses  within  the  SBA- 
approved  definition  bid  successfully  for 
licenses  in  the  A  or  B  block  PCS 
auctions.  There  were  89  winning 
bidders  that  qualified  as  small 
businesses  in  the  C  block  PCS  auctions. 
Based  upon  this  information,  the 
Commission  concludes  that  the  number 
of  broadband  PCS  licensees  affected  by 
the  rules  adopted  herein  includes  the  89 
winning  bidders  that  qualified  as  small 
entities  in  the  block  C  broadband  PCS 
auctions. 

The  Commission  anticipates  that  a 
total  of  10,370  PCS  licensees  or 
potential  licensees  could  take  the 
opportunity  to  partition  or  disaggregate 
a  license  or  obtain  a  license  through 
partitioning  and/or  disaggregation.  This 
estimate  is  based  on  the  total  niunber  of 
broadband  PCS  hcenses  auctions  and 
subject  to  auction,  2,074,  and  the 
Commission's  estimate  that  each  license 
would  probably  not  be  partitioned  and/ 
or  disaggregated  to  more  than  five 
parties.  Currently,  the  C  and  F  block 
hcensees  and  potential  licensees 
(holding  a  total  of  986  licenses)  must  be 
small  businesses  or  entrepreneurs  with 
average  gross  revenues  over  the  past 
three  years  of  less  than  $125  million. 
Under  the  rules  adopted  in  the  RepKJrt 
and  Order,  they  will  be  permitted  to 
partition  and/or  disaggregate  to  other 
qualified  entrepreneurs  at  any  time  and 
to  non-entrepreneurs  after  the  first  five 


years  of  their  license  term.  The  A,  B,  D, 
and  E  block  licensees  and  potential 
licensees  (holding  a  total  of  1 ,088 
licenses)  will  also  be  permitted  imder 
the  proposed  rules  to  partition  and/or 
disaggregate  to  small  businesses. 

The  Commission  is  presently 
conducting  auctions  for  the  D,  E,  and  F 
blocks  of  broadband  PCS  spectrum.  The 
Commission  anticipates  that  a  total  of 
1,479  licenses  will  be  awarded  in  the  D, 
E.  and  F  block  PCS  auctions.  EUgibility 
for  the  F  block  licenses  is  limited  to 
entrepreneurs  with  average  revenues  of 
less  than  $125  miUion.  It  is  not  possible 
to  estimate  the  number  of  licenses  that 
will  be  awarded  to  small  businesses  in 
the  F  block  nor  is  it  possible  to  estimate 
how  many  small  businesses  will  win  the 
D  or  E  block  licenses.  The  Commission 
believes  that  it  is  possible  that  small 
businesses  will  constitute  a  significant 
number  of  the  up  to  10,370  PCS 
licensees  or  potential  licensees  who 
could  take  the  opportunity  to  partition 
and/or  disaggregate  or  who  could  obtain 
a  license  throu^  partitioning  and/ or 
disaggregation. 

Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

The  rules  adopted  in  the  Report  and 
Order  will  impose  reporting  and 
recordkeeping  requirements  on  small 
businesses  seeking  licenses  through 
partitioning  and  disaggregation.  The 
information  requirements  will  be  used 
to  determine  whether  the  Ucensee  is  a 
qualifying  entity  to  obtain  a  partitioned 
license  or  disaggregated  spectrum.  This 
information  will  be  given  in  a  one-time 
filing  by  any  applicant  requesting  such 
a  license,  llie  information  will  be 
submitted  on  the  FCC  Form  490  (or  430 
and/or  600  filed  as  one  package  under 
cover  of  the  Form  490)  which  are 
currently  in  use  and  have  already 
received  OMB  clearance.  The 
Commission  estimates  that  the  average 
burden  on  the  applicant  is  three  hoiu^ 
for  the  information  necessary  to 
complete  these  forms.  The  Commission 
estimates  that  75  percent  of  the 
respondents  (which  may  include  small 
businesses)  will  contract  out  the  burden 
of  responding.  The  Commission 
estimates  that  it  will  take  approximately 
30  minutes  to  coordinate  information 
with  those  contractors.  The  remaining 
25  percent  of  respondents  (which  may 
include  small  businesses)  are  estimated 
to  employ  in-house  staff  to  provide  the 
information. 

Steps  Taken  To  Minimize  Burdens  on 
Small  Entities 

The  rules  adopted  in  the  Report  and 
Order  are  designed  to  implement 


Congress'  goal  of  giving  small 
businesses,  as  well  as  other  entities,  the 
opportunity  to  participate  in  the 
provision  of  spectrum-based  services 
and  are  consistent  with  the 
Communications  Act's  mandate  to 
identify  and  eliminate  market  entry 
barriers  for  entrepreneurs  and  small 
businesses  in  the  provision  and 
ownership  of  telecommunications 
services. 

Allowing  non-restricted  partitioning 
of  PCS  licenses  will  facilitate  market 
entry  by  parties  who  may  lack  the 
financial  resources  for  participation  in 
PCS  auctions,  including  small 
businesses.  Some  small  businesses  may 
have  been  unable  to  be  winning  bidders 
at  the  PCS  auctions  due  to  high  bidding 
and  would  have  been  unable  to  quahfy 
for  partitioning  because  of  our  current 
restriction  which  permits  partitioning  of 
PCS  licenses  to  only  rural  telephone 
companies  (rural  telcos).  By  eliminating 
this  restriction,  smaU  businesses  will  be 
able  to  obtain  partitioned  PCS  licenses 
for  smaller  service  areas  at  presumably 
reduced  costs,  thereby  providing  a 
method  for  small  businesses  to  enter  the 
PCS  marketplace. 

Similarly,  aUowing  immediate 
disaggregation  of  PCS  licenses  will 
facilitate  the  entry  of  new  competitors  to 
the  provision  of  PCS  services,  many  of 
whom  will  be  small  businesses  seeking 
to  acquire  a  smaller  amount  of  PCS 
spectrum  at  a  reduced  cost. 

Allowing  geographic  partitioning  of 
PCS  hcenses  by  services  areas  defined 
by  the  parties  rather  than  only  by 
county  lines  will  provide  an 
opportxmity  for  small  businesses  to 
obtain  partitioned  PCS  Ucense  areas 
designed  to  serve  smaller,  niche 
markets.  This  will  permit  small 
businesses  to  enter  the  PCS  marketplace 
by  reducing  the  overall  cost  of  acquiring 
a  partitioned  PCS  Ucense. 

Allowing  disaggregation  of  spectrum 
in  any  amount  will  also  promote 
participation  by  small  businesses  who 
may  seek  to  acquire  a  smaller  amount  of 
PCS  spectrum  tailored  to  meet  the  needs 
of  their  proposed  service. 

The  Commission's  proposals  to  allow 
non-entrepreneur  block  hcensees  to 
partition  or  disaggregate  to  any  party 
and  to  allow  entrepreneurs  to  partition 
or  disaggregate  to  other  entrepreneurs  at 
any  time  and  to  non-entrepreneurs  after 
a  five  year  holding  period  will 
significantly  increase  the  opportunities 
for  small  businesses  to  enter  the  PCS 
marketplace.  Allowing  entrepreneur 
partitionees  and  disaggregatees  to  pay 
their  proportionate  share  of  the 
remaining  govenunent  obliMtion 
through  installment  paymems  will 
provide  a  further  opportimity  for  small 
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businesses  to  participate  in  the 
provision  of  PCS  services. 

The  Commission's  decision  to  allow 
partitioning  parties  to  choose  between 
two  construction  requirements  will 
provide  small  businesses  with  more 
flexibility  to  construct  their  systems  at 
a  rate  that  is  determined  by  market 
forces,  thus  allowing  them  to  conserve 
their  resources. 

Significant  Alternatives  Considered  and 
Rejected 

The  Commission  considered  and 
rejected  a  number  of  alternative 
proposals  concerning  partitioning  and 
disaggregation. 

The  rural  telephone  companies  (rural 
telcos)  argued  that  the  Conunission 
should  either  retain  the  current 
partitioning  restriction  or  adopt  a  right 
of  first  refusal  approach  that  would 
require  partitioning  parties  to  notify  the 
rural  telco  and  offer  it  the  partitioned 
license  area  under  similar  terms  and 
conditions.  The  Commission  found  that 
retaining  the  current  partitioning 
restriction  would  prevent  small 
businesses  from  using  partitioning  to 
enter  the  broadband  PCS  market.  Since 
retaining  the  partitioning  restriction 
would  constitute  a  significant  barrier  to 
entry  for  small  businesses,  the 
Commission  declined  to  continue  to 
limit  partitioning  to  rural  telcos. 

The  Commission  found  that  the  right 
of  first  refusal  would  be  difficult  to 
implement  and  could  discourage 
partitioning.  Areas  proposed  in 
partitioning  agreements  may  not 
coincide  exactly  with  areas  for  which  a 
rural  telco  may  have  a  right  of  first 
refusal.  A  single  partitioning  transaction 
may  encompass  more  than  one  rural 
telco 's  service  area,  or  a  partitioning 
agreement  may  be  part  of  a  larger 
assignment  transaction.  Parties  would 
be  unwilling  to  enter  into  partitioning 
agreements  not  knowing  how  much  of 
an  area  would  ultimately  be  partitioned 
or  whether  they  could  consummate  the 
transaction.  This  determination  will 
make  it  easier  for  non-rural-telcos. 
including  some  small  business  entities, 
to  enter  partitioning  agreements. 

The  Commission  declined  to  adopt 
the  proposal  set  forth  in  the  NPRM  to 
limit  partitioning  to  areas  defined  by 
county  hnes.  The  Commission  was 
convinced  by  the  majority  of 
commenters  that  geographic  partitioning 
along  county  lines  is  too  restrictive.  The 
Commission  found  that  parties  seeking 
a  partitioned  license  may  not  desire  to 
serve  an  entire  county  but  rather  a 
smaller  niche  market.  Therefore,  the 
Commission  found  that  allowing 
partitioning  along  service  areas  defined 
by  the  parties  would  allow  the  parties 


to  design  flexible  partitioning 
agreements. 

The  Commission  rejected  proposals  to 
permit  partitioning  and  disaggregation 
during  the  first  five  years  of  an 
entrepreneur's  Ucense  term.  While 
allowing  entrepreneurs  to  immediately 
partition  or  disaggregate  to  non- 
entrepreneurs  may  have  resulted  in 
additional  entities  participating  in  the 
provision  of  PCS  services,  the 
Commission  concluded  that  the  five 
year  holding  period  restriction  is 
necessary  in  order  to  ensure  that 
entrepreneurs  do  not  take  advantage  of 
the  special  entrepreneur  block  benefits 
by  immediately  partitioning  a  portion  of 
their  licenses  or  disaggregating  a  portion 
of  their  spectrum  to  parties  that  would 
not  have  qualified  at  auction,  on  their 
own  merits,  for  such  benefits. 
Furthermore,  limiting  partitioning  and 
disaggregation  during  the  first  five  years 
of  an  entrepreneur's  license  term  will 
increase  the  possibility  that  small 
businesses  will  be  able  to  acquire  PCS 
licenses. 

The  Commission  declined  to  adopt 
proposals  to  apply  a  new  license  term 
to  partitioned  license  areas  and 
disaggregated  spectrum.  Under  this 
approach,  entities  obtaining  partitioned 
licenses  or  disaggregated  spectrum 
would  receive  a  new  ten-year  license 
term  beginning  from  the  date  the 
Commission  approved  the  partitioning 
or  disaggregation.  The  Commission 
found  that  permitting  parties  to  "re- 
start" their  license  term  would 
effectively  allow  a  licensee  to  extend  its 
license  term  and  could  lead  to 
circumvention  of  our  license  term  rules. 
The  Commission  rejected  the  proposal 
to  require  disaggregation  of  broadband 
PCS  spectrum  in  blocks  of  1  MHz  of 
paired  frequencies  (500  kHz  plus  500 
kHz).  The  Commission  found  that 
requiring  parties  to  obtain  that  large  a 
block  of  spectrum  could  act  as  a  barrier 
to  entry  for  entities  that  do  not  require 
that  much  spectrum  to  provide  service. 
Finally,  the  Commission  declined  the 
proposal  put  forth  by  some  commenters 
that  PCS  licensees  be  required  to 
assume  the  obligations  and 
responsibilities  for  microwave 
relocation  costs  for  their  entire  license 
area  and  spectrum  block  even  if  they 
partition  a  portion  of  their  license  area 
or  disaggregate  a  portion  of  their 
spectrum  to  another  party.  The 
Commission  found  that  requiring 
hcensees  to  guarantee  the  payments  of 
partitionees  and  disaggregatees  would 
be  unfair  because  licensees  would  not 
have  control  over  the  actions  of 
partitionees  and  disaggregatees  and 
because  there  was  no  reason  to  treat 
those  parties  differently  than  other  late- 


entrant  PCS  licensees  with  respect  to 
microwave  relocation  costs. 

Report  to  Congress: 

The  Commission  shall  include  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Report  and 
Order,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  5  U.S.C.  801(a)(l){A).  A  copy  of 
this  Final  Regulatory  Flexibility 
Analysis  will  also  be  published  in  the 
Federal  Register. 

B.  Ordering  Clauses 

Accordingly,  /( is  ordered  That, 
pursuant  to  the  authority  of  Sections 
4(i),  257,  303(g).  303(r)  and  332(a)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  257,  303(g), 
303(r).  and  332(a),  Part  24  of  the 
Commission's  Rules,  47  CFR  24,  is 
amended  as  set  forth  below. 

It  is  further  ordered  That  the  rules 
adopted  herein  will  become  effective 
March  7,  1997.  This  action  is  taken 
pursuant  to  4(i),  303(r)  and  332(a)  of  the 
Commiuiications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  303(r).  and 
332(a). 

List  of  Subjects  in  47  CFR  Part  24 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Part  24  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  301,  302,  303, 
309,  and  332.  unless  otherwise  noted. 

§24.229    [Amended] 

2.  Section  24.229  is  amended  by 
removing  paragraph  (c). 

§24.707    [Amended] 

3.  Section  24.707  is  amended  by 
removing  the  phrase  fi-om  the  third 
sentence:  "(and  applicants  seeking 
partitioned  licenses  pursuant  to 
agreements  writh  auction  winners  under 
§24.714)." 

4.  Section  24.714  is  revised  to  read  as 
follows: 
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§24.714    Partitioned  licensM  and 
disaggregated  spectrum. 

(a)  Eligibility.  (1)  Parties  seeking 
approval  for  partitioning  and 
disaggregation  shall  request  an 
authorization  for  partial  assignment  of  a 
Ucense  pursuant  to  §  24.839. 

(2)  Broadband  PCS  Ucensees  in 
spectrum  blocks  A,  B,  D,  and  E  may 
apply  to  partition  their  licensed 
geographic  service  area  or  disaggregate 
their  licensed  spectrum  at  any  time 
following  the  grant  of  their  Ucenses. 

(3)  Broadband  PCS  licensees  in 
spectrum  blocks  C  and  F  may  not 
partition  their  Ucensed  geographic 
service  area  or  disaggregate  their 
Ucensed  spectrum  for  the  first  five  years 
of  the  license  term  unless  it  is  to  an 
entity  that  meets  the  ehgibility  criteria 
set  forth  in  §  24.709  at  the  time  the 
request  for  partial  assignment  of  license 
is  filed  or  to  an  entity  that  holds 
Ucense(s)  for  frequency  blocks  C  and  F 
that  met  the  eligibiUty  criteria  set  forth 
in  §  24.709  at  the  time  of  receipt  of  such 
license(s).  Partial  assignment 
applications  seeking  partitioning  or 
disaggregation  of  broadband  PCS 
Ucenses  in  spectrum  blocks  C  and  F 
must  include  an  attachment 
demonstrating  compUance  with  this 
section. 

(b)  Technical  standards — (1) 
Partitioning.  In  the  case  of  partitioning, 
requests  for  authorization  for  partial 
assignment  of  a  Ucense  must  include,  as 
attachments,  a  description  of  the 
partitioned  service  area  and  a 
calculation  of  the  population  of  the 
partitioned  service  area  and  the  Ucensed 
geographic  service  area.  The  partitioned 
service  area  shaU  be  defined  by 
coordinate  points  at  every  3  seconds 
along  the  partitioned  service  area  unless 
an  FCC  recognized  service  area  is 
utiUzed  (i.e..  Major  Trading  Area,  Basic 
Trading  Area,  MetropoUtan  Service 
Area,  Rural  Service  Area  or  Economic 
Area)  or  county  lines  are  followed.  The 
geographic  coordinates  must  be 
specified  in  degrees,  minutes,  and 
seconds  to  the  nearest  second  of  latitude 
and  longitude  and  must  be  based  upon 
the  1927  North  American  Datum 
(NAD27).  AppUcants  may  supply 
geographical  coordinates  based  on  1983 
North  American  Datiun  (NAD83)  in 
addition  to  those  required  (NAD27).  In 
the  case  where  an  FCC  recognized 
service  area  or  county  lines  are  utiUzed, 
appUcants  need  only  Ust  the  specific 
area(s)  (through  use  of  FCC  designations 
or  coimty  names)  that  constitute  the 
partitioned  area. 

(2)  Disaggregation.  Spectrum  may  be 
disaggregated  in  any  amoimt. 

(3)Combjiied  partitioning  and 
disaggregation.  The  Commission  will 


consider  requests  for  partial  assignment 
of  Ucenses  that  propose  combinations  of 
partitioning  and  disaggregation. 

(c)  Unjust  enrichment— {\) 
Installment  payments.  Licensees  in 
frequency  Blocks  C  and  F  making 
installment  payments  that  partition 
their  licenses  or  disaggregate  their 
spectrum  to  entities  not  meeting  the 
eligibiUty  standards  for  installment 
payments,  will  be  subject  to  the 
provisions  concerning  unjust 
enrichment  as  set  forth  in  §§1.2111  of 
this  chapter  and  24.716(d). 

(2)  Bidding  credits.  Licensees  in 
frequency  Blocks  C  and  F  that  received 
a  bidding  credit  and  partition  their 
licenses  or  disaggregate  their  spectrum 
to  entities  not  meeting  the  eUgibiUty 
standards  for  such  a  bidding  credit,  wall 
be  subject  to  the  provisions  concerning 
unjust  enrichment  as  set  forth  in 

§§  1.2110(f)  of  this  chapter  and 
24.717(c). 

(3)  Apportioning  unjust  enrichment 
payments.  Unjust  enrichment  payments 
for  partitioned  license  areas  shall  be 
calculated  based  upon  the  ratio  of  the 
population  of  the  partitioned  license 
area  to  the  overall  population  of  the 
Ucense  area  and  by  utiUzing  the  most 
recent  census  data.  Unjust  enrichment 
payments  for  disaggregated  spectrum 
shall  be  caloilated  based  upon  the  ratio 
of  the  amount  of  spectrum  disaggregated 
to  the  amoimt  of  spectrum  held  by  the 
Ucensee. 

(d)  Installment  payments — (1) 
Apportioning  the  balance  on 
installment  payment  plans.  When  a 
winning  bidder  elects  to  pay  for  its 
license  through  an  installment  payment 
plan  pursuant  to  §§  1.2110(e)  of  this 
chapter  or  24.716,  and  partitions  its 
licensed  area  or  disaggregates  spectrum 
to  another  party,  the  outstanding 
balance  owed  by  the  Ucensee  on  its 
installment  payment  plan  (including 
accrued  and  impaid  interest)  shall  be 
apportioned  between  the  Ucensee  and 
partitionee  or  disaggregatee.  Both 
parties  will  be  responsible  for  paying 
their  pro{>ortionate  share  of  the 
outstanding  balance  to  the  U.S. 
Treasury.  In  the  case  of  partitioning,  the 
balance  shaU  be  apportioned  based 
upon  the  ratio  of  the  population  of  the 
partitioned  area  to  the  population  of  the 
entire  original  Ucense  area  cala  dated 
based  upon  the  most  recent  census  data. 
In  the  case  of  disaggregation,  the 
balance  shall  be  apportioned  based 
upon  the  ratio  of  the  amount  of 
spectrum  disaggregated  to  the  amount  of 
spectrum  aUocated  to  the  Ucensed  area. 

(2)  Parties  not  qualified  for 
installment  payment  plans,  (i)  When  a 
winning  bidder  elects  to  pay  for  its 
Ucense  through  an  installment  payment 


plan,  and  partitions  its  Ucense  or 
disaggregates  spectrum  to  another  party 
that  would  not  quaUfy  for  an 
installment  payment  plan  or  elects  not 
to  pay  for  its  share  of  the  Ucense 
through  installment  payments,  the 
outstanding  balance  owed  by  the 
licensee  (including  accrued  and  unpaid 
interest)  shall  be  apportioned  according 
to  §  24.714(d)(1). 

(ii)  The  partitionee  or  disaggregatee 
shall,  as  a  condition  of  the  approval  of 
the  partial  assignment  appUcation,  pay 
its  entire  pro  rata  amount  within  30 
days  of  PubUc  Notice  conditionally 
granting  the  partial  assignment 
appUcation.  Failure  to  meet  this 
condition  will  result  in  a  rescission  of 
the  grant  of  the  partial  assignment 
application. 

fiii)  The  Ucensee  shall  be  permitted  to 
continue  to  pay  its  pro  rata  share  of  the 
outstanding  balance  and  shaU  receive 
new  financing  documents  (promissory 
note,  security  agreement)  with  a  revised 
payment  obligation,  based  on  the 
remaining  amount  of  time  on  the 
original  installment  payment  schedule. 
These  financing  documents  wiU  replace 
the  Ucensee 's  existing  financing 
dociunents  which  shaU  be  marked 
"superseded"  and  returned  to  the 
Ucensee  upon  receipt  of  the  new 
financing  documents.  The  original 
interest  rate,  estabUshed  pursuant  to 
§  1.2110(e)(3)(i)  of  this  chapter  at  the 
time  of  the  grant  of  the  initial  Ucense  in 
the  market,  shall  continue  to  be  appUed 
to  the  Ucensee's  portion  of  the 
remaining  government  obUgation.  We 
wiU  require,  as  a  further  condition  to 
approval  of  the  partial  assignment 
appUcation.  that  the  Ucensee  execute 
and  return  to  the  U.S.  Treasury  the  new 
financing  documents  within  30  days  of 
the  Public  Notice  conditionaUy  granting 
the  partial  assignment  appUcation. 
Failiu*  to  meet  this  condition  wiU  result 
in  the  automatic  cancellation  of  the 
grant  of  the  partial  assignment 
appUcation. 

(iv)  A  default  on  the  Ucensee's 
payment  obUgation  will  only  affect  the 
licensee's  portion  of  the  market. 

(3)  Parties  quaUfied  for  installment 
payment  plans,  (i)  Where  both  parties  to 
a  partitioning  or  disaggregation 
agreement  quaUfy  for  installment 
payments,  the  partitionee  or 
disaggregatee  will  be  permitted  to  make 
installment  payments  on  its  portion  of 
the  remaining  government  obUgation,  as 
calculated  according  to  §  24.714(d)(1). 

(ii)  Each  party  wiU  be  required,  as  a 
condition  to  approval  of  the  partial 
assignment  appUcation,  to  execute 
separate  financing  documents 
(promissory  note,  security  agreement) 
agreeing  to  pay  their  pro  rata  portion  of 
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the  balance  due  (including  accrued  and 
unpaid  interest)  based  upon  the 
installment  payment  terms  for  which 
they  qualify  under  the  rules.  The 
financing  documents  must  be  returned 
to  the  U.S.  Treasury  within  thirty  (30) 
days  of  the  Public  Notice  conditionally 
granting  the  partial  assignment 
application.  Failure  by  either  partv  to 
meet  this  condition  will  result  in  the 
automatic  cancellation  of  the  grant  of 
the  partial  assignment  application.  The 
mterest  rate,  established  pursuant  to 
§  1.2110(e)(3)(i)  of  this  chapter  at  the 
time  of  the  grant  of  the  initial  license  in 
the  market,  shall  continue  to  be  applied 
to  both  parties'  portion  of  the  balance 
due.  Each  party  will  receive  a  license  for 
their  portion  of  the  partitioned  market 
or  disaggregated  spectrum. 

(iii)  A  default  on  an  obligation  will 
only  affect  that  portion  of  the  market 
area  held  by  the  defaulting  partv. 

(iv)  Fartitionees  and  di.saggregatees 
that  qualify  for  installment  payment 
plans  may  elect  to  pay  some  of  their  pro 
rata  portion  of  the  balance  due  in  a 
lump  sum  payment  to  the  U.S  Treasury 
and  to  pay  the  remaining  portion  of  the 
balance  due  pursuant  to  an  installment 
payment  plan. 

(e)  License  term.  The  license  term  for 
a  partitioned  license  area  and  for 
disaggregated  spectrum  shall  be  the 
remainder  of  the  original  licensee's 
license  term  as  provided  for  in  §  24.15. 

(f)  Construction  requirements — (1) 
Requirements  for  partitioning.  Parties 
seeking  authority  to  partition  must  meet 
one  of  the  following  construction 
requirements: 

(i)  The  partitionee  may  certify  that  it 
will  satisfy  the  applicable  construction 
requirements  set  forth  in  §  24.203  for  the 
partitioned  license  area;  or 

(ii)  The  original  licensee  may  certif) 
that  it  has  or  will  meet  its  five-year 
construction  requirement  and  will  meet 
the  ten-year  construction  requirement, 
as  set  forth  in  §  24.203.  for  the  entire 
license  area.  In  that  case,  the  partitionee 
must  only  satisfy  the  requirements  for 
"substantial  service,"  as  set  forth  in 
§  24.16(a),  for  the  partitioned  license 
area  by  the  end  of  the  original  ten-year 
license  term  of  the  licensee. 

(iii)  Applications  requesting  partial 
assignments  of  license  for  partitioning 
must  include  a  certification  by  each 
party  as  to  which  of  the  above 
constniction  options  thev  select. 

(iv)  Fartitionees  must  submit 
supporting  documents  showing 
complianc:e  with  the  respective 
construction  requirements  within  the 
appropriate  five-  and  ten-year 
construction  benchmarks  set  forth  m 
§24.203. 

(v)  Failure  by  any  partitionee  to  meet 
its  respective  construction  requirements 


will  result  in  the  automatic  cancellation 
of  the  partitioned  or  disaggregated 
license  without  further  Commission 
action. 

(2)  Requirements  for  disaggregation. 
Parties  seeking  authority  to  disaggregate 
must  submit  with  their  partial 
assignment  application  a  certification 
signed  by  both  parties  stating  which  of 
the  parties  will  be  responsible  for 
meeting  the  five-  and  ten-year 
construction  requirements  for  the  PCS 
market  as  set  forth  in  §24.203.  Parties 
may  agree  to  share  responsibility  for 
meeting  the  construction  requirements. 
Parties  that  accept  responsibility  for 
meeting  the  construction  requirements 
and  later  fail  to  do  so  will  be  subject  to 
license  forfeiture  without  further 
Commission  action. 
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47  CFR  Part  51 

[CC  Docket  No.  96-98;  FCC  96-483] 

Implementation  of  the  Local 
Competition  Provisions  in  the 
Telecommunications  Act  of  1996 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  motion  for  stay  and 

notification  of  court  stay. 

SUMMARY:  The  Order  released  December 
18,  1996  dismisses  the  motion  for  stay 
of  three  rules  adopted  in  the  First  Report 
and  Order.  (August  29,  1996),  filed  by 
the  Rural  Telephone  Coalition  (RTC)'to 
the  extent  that  RTC  seeks  a  stay  of  47 
CFR  51.809.  and  otherwise  denies  the 
motion  for  stay.  Denial  of  the  motion  for 
stay  allows  the  rules  relating  to  local 
competition  which  have  not  been  .stayed 
by  the  United  States  Court  of  Appeals 
for  the  Eighth  Circuit  {Iowa  Utilities 
Board  v.  Federal  Communications 
Commission,  No.  96-3321  et  al.,  1996 
WL  589284  (8th  Cir.  1996  Oct.  15. 
1996))  to  go  into  effect  without  delay. 
EFFECTIVE  DATE:  Sections  51.501-51.515 
(inclusive),  51.601-51.611  (inclusive), 
51.705-51.715  (inclusive),  and  51.809 
are  stayed  effective  October  15,  1996 
pursuant  to  court  order.  Motion  for  stay 
by  the  Rural  Telephone  Coalition  is 
dismis.se(i  Hffe<1ive  January  6,  1997, 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Gelb,  Attorney,  Common  Carrier 
Bureau.  Policy  and  Program  Planning 
Division.  (202)  418-1580 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  December  18.  1996.  and 
released  December  18,  1996  The  full 
text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  St.,  NW., 
Washington,  DC.  The  complete  text  also 
may  be  obtained  through  the  World 
Wide  Web,  at  http://www.fcc.gov/ 
Bureaus/Common  Carrier/Orders/ 
fcc96483.wp,  or  may  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  St.,  NW., 
Suite  140,  Washington,  DC  20037. 

Regulatory  Flexibility  Analysis 

There  are  no  new  rules  or 
modifications  to  existing  rules  adopted 
in  this  Order. 

Paperwork  Reduction  Act 

There  are  no  new  or  modified 
collections  of  information  required  by 
this  Order. 

Synopsis  of  Order 

I.  Introduction 

1.  On  August  1,  1996,  the  Commission 
adopted  rules  implementing  the  local 
competition  provisions  of  the 
Telecommunications  Act  of  1996  (1996 
Act).  On  October  2,  1996,  the  Rural 
Telephone  Coalition  (RTC)  filed  a 
motion  for  stay  of  three  rules  adopted  in 
the  First  Report  and  Order,  61  FR  45476 
(August  29,  1996),  pending  judicial 
review.  Oppositions  to  the  motion  for 
stay  were  filed  by  MCI,  the  Association 
for  Local  Telecommunications  Service 
(ALTS),  and  the  National  Cable 
Television  Association  (NCTA).  For  the 
reasons  set  forth  below,  we  dismiss  the 
motion  in  part,  and  otherwise  deny  the 
motion  for  stay. 

II.  Background 

2.  Section  251(c)  of  the 
Communications  Act  of  1934,  as 
amended,  (the  Act)  imposes  on 
incumbent  local  exchange  carriers 
(LECs)  obligations  regarding 
interconnection,  resale  of  services,  and 
unbundled  network  elements.  Section 
251(0(1)  of  the  Act  provides  that  a  rural 
telephone  company  is  exempt  from  the 
requirements  of  section  251(c)  unless 
the  state  commission  finds  that  the  rural 
carrier  has  received  a  bona  fide  request 
for  interconnection,  services,  or  network 
elements,  and  the  state  commission 
determines  that  the  request  "is  not 
unduly  economically  burdensome,  is 
technically  feasible,  and  is  consistent 
with  section  254  (other  than  subsections 
(b)(7)  and  (c)(1)(D)  thereof)."  Section 
251(f)(2)  of  the  Act  permits  LECs  "with 
fewer  than  2  percent  of  the  Nation  s 
subscriber  lines  installed  nationwide" 
to  petition  a  state  commission  for 
suspension  or  modification  of 
application  of  one  or  more  requirements 
of  sections  251(b)  or  251(c).  The  petition 
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shall  be  granted  to  the  extent  that,  and 
for  such  duration  as,  the  state 
coniraission  determines  that  the 
suspension  or  modification: 

(A)  is  necessary — 

(i)  to  avoid  a  significant  adverse 
economic  impact  on  users  of 
telecommunications  services  generally; 

(ii)  to  avoid  imposing  a  requirement 
that  is  unduly  economically 
burdensome;  or 

(iii)  to  avoid  imposing  a  requirement 
that  is  technically  infeasible;  and 

(B)  is  consistent  with  the  public 
interest,  convenience,  and  necessity. 

3.  In  the  First  Report  and  Order,  and 
in  §  51.405  of  the  Commission's  rules, 
the  Commission  held  that,  once  a 
requesting  carrier  has  made  a  bona  fide 
request  for  interconnection,  services,  or 
network  elements,  incimibent  rural 
LECs  bear  the  burden  of  proving  that 
they  should  continue  to  be  exempt  from 
the  requirements  of  section  251(c).  The 
Commission  also  offered  guidance  on 
what  would  constitute  an  "unduly" 
economically  biU"densome  requirement 
for  purposes  of  sections  251(f)(1)  and 
251(f)(2),  holding  that  the  incumbent 
rural  carrier  must  offer  evidence  that  the 
application  of  the  requirements  of 
section  251(c)  of  the  Act  would  be  likely 
to  cause  economic  burden  "beyond  the 
economic  burden  that  is  typically 
associated  with  efficient  competitive 
entry." 

4.  Section  252(a)  of  the  Act.  entitled 
"Agreements  Arrived  at  Through 
Negotiation,"  prondes,  in  part,  that, 
"[t]he  agreement,  including  any 
intercormection  agreement  negotiated 
before  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996.  shall 
be  submitted  to  the  State  commission 
under  subsection  (e)  of  this  section."  In 
the  First  Report  and  Order,  and  as  set 
forth  in  Section  51.303  of  its  rules,  the 
Commission  concluded  that 
interconnection  agreements  that  were 
reached  before  the  1996  Act  was 
enacted  must  be  submitted  to  the  state 
commission  for  review  under  section 
252,  including  agreements  between 
adjacent  inciimbent  local  service 
providers.  In  addition,  section  252(i)  of 
the  Act  requires  an  LEC  to  make 
available  "any  interconnection,  service, 
or  network  element  provided  under  an 
agreement  approved  imder"  section  252 
to  which  the  LEC  is  a  party  to  any  other 
requesting  telecommimications  carrier 
upon  the  same  terms  and  conditions  as 
those  provided  in  the  agreement.  In  the 
First  Report  and  Order  and  §  51.809  of 
its  rules,  the  Commission  interpreted 
that  provision  to  require  an  incumbent 
LEC  to  make  available  to  a  requesting 
telecommimications  carrier,  upon  the 
same  rates,  terms,  and  conditions,  any 


individual  interconnection,  service,  or 
network  element  arrangement  contained 
in  any  agreement  approved  by  the  state 
under  section  252  to  which  the 
incumbent  LEC  is  a  party. 

III.  Summary  of  the  Motion  and 
Oppositions 

5.  RTC  requests  a  stay  of  the 
Commission  rules  described  above  RTC 
contends  that  the  Commission 
unlawfully  modified  the  standard  to  be 
used  by  states  in  considering  whether  to 
terminate  the  rural  exemption.  RTC 
contends  that  placing  the  burden  of 
proof  on  the  incimibent  LEC,  and  the 
Commission's  definition  of  "unduly 
economically  burdensome."  will  cause 
rural  LECs  to  suffer  irreparable  harm. 
RTC  claims  that  certain  rural  LECs  virill 
lose  exemptions  that  they  would  not 
have  lost  if  the  requesting  carrier  bore 
the  burden  of  proof.  RTC  also  asserts 
that  the  Commission's  rules  will  cause 
rural  LECs  to  inoir  costs  and  expend 
resources  to  retain  exemptions  from 
section  251(c)  obligations.  RTC  further 
argues  that  the  Commission's  rules 
ignore  two  of  the  three  statutory  factors 
that  must  be  considered  in  deciding 
whether  to  terminate  a  rural  LECs 
exemption.  RTC  also  contends  that  the 
Commission  failed  to  give  adequate 
public  notice  of  its  intent  to  establish  a 
test  concerning  the  burden  of  proof  and 
its  intent  to  establish  a  rule  interpreting 
the  phrase  "unduly  economically 
burdensome." 

6.  In  addition,  RTC  maintains  that  the 
Commission  exceeded  its  authority  by 
requiring  inciunbent  LECs  to  file  with 
state  commissions  interconnection 
agreements  with  neighboring  LECs  that 
predate  the  1996  Act,  and  by  requiring 
incumbent  LECs  to  make  the  individual 
provisions  of  such  agreements  available 
to  competing  carriers.  RTC  asserts  that 
requiring  incumbent  LECs  to  file 
interconnection  agreements  negotiated 
prior  to  the  1996  Act  ultimately  will 
force  rural  LECs  to  pay  higher 
interconnection  rates  that  in  turn  wall 
result  in  higher  rates  for  rural  LECs 
customers. 

7.  In  general,  parties  opposing  the  stay 
motion  contend  that  RTC's  motion  does 
not  meet  the  four-part  test  for  granting 

a  stay  of  an  agency  order.  These  parties 
contend  that  RTC  is  unlikely  to  prevail 
on  the  merits  of  its  claims;  that  it  will 
suffer  no  irreparable  harm  if  a  stay  is  not 
granted;  that  grant  of  a  stay  will  harm 
third  parties;  and  that  the  pubUc  interest 
weighs  in  favor  of  denying  a  stay. 

iVTDiscussion 

8.  As  a  threshold  matter,  the  United 
States  Court  of  Appeals  for  the  Eighth 
Qrcuit  granted  a  stay  of  certain  rules  the 


Commission  adopted  in  the  First  Report 
and  OrderU.e..  47  CFR  51  501-51.515, 
51.601-51.611,  51.705-51.715,  and 
51.809).  Therefore,  we  need  not  address 
RTC's  motion  for  administrative  stay  of 
§51.809. 

9.  We  examine  the  remaining  portions 
of  RTC's  motion  for  stay  pursuant  to 
well-estabhshed  legal  principles.  A 
party  seeking  a  stay  is  required  to 
demonstrate:  (1)  That  it  is  likely  to 
prevail  on  the  merits;  (2)  that  it  will 
suffer  irreparable  harm  if  a  stay  is  not 
granted;  (3)  that  other  interested  parties 
will  not  be  harmed  if  the  stay  is  granted; 
and  (4)  that  the  pubUc  interest  favors 
the  grant  of  a  stay. 

10.  With  respect  to  RTC's  motion  for 
stay  of  §§  51.303,  concerning  filing  of 
interconnection  agreements  negotiated 
before  the  1996  Act  became  law.  and 
51.405.  concerning  rural  carriers' 
burden  of  proof  under  section  251(f)(1) 
of  the  Act  we  conclude  that  RTC  has 
not  showm  that  it  will  suffer  irreparable 
harm  absent  a  stay-  A  concrete  showing 
of  irreparable  harm  is  an  essential  factor 
in  any  request  for  a  stay.  As  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  has  observed, 
"economic  loss  does  not.  in  and  of 
itself,  constitute  irreparable  harm." 
Moreover,  competitive  harm  is  merely  a 
type  of  economic  loss,  and  "revenues 
and  customers  lost  to  competition 
which  can  be  regained  through 
competition  are  not  irreparable."  Even  if 
the  alleged  harm  is  not  fully  remediable, 
the  irreparable  harm  factor  is  not 
satisfied  absent  a  demonstration  that  the 
harm  is  "both  certain  and  great;  •   •   * 
actual  and  not  theoretical."  We  find  that 
RTC's  claims  of  harm  do  not  satisfy 
these  exacting  standards. 

1 1  RTC  argues  that  certain  rural  LECs 
will  be  irreparably  harmed  by  our 
finding  that  the  LECs  seeking  to  avoid 
application  of  section  251(c)  bear  the 
burden  of  proof  under  section  251(f). 
and  by  our  interpretation  that,  in  order 
for  a  requirement  to  he  "unduly 
economically  burdensome"  within  the 
meaning  of  section  251(f).  it  must  cause 
economic  burden  beyond  the  economic 
burden  typically  associated  with 
efficient  competitive  enUy.  RTC 
complains  that  the  Commission's 
"burden  of  proof  and  standards 
requirements  substantially  increase  the 
probability  that  the  exemption  will  be 
terminated." 

12.  We  find  that  RTC  has  not 
demonstrated  that  application  of  these 
rules  has  caused  or  will  cause  harm  to 
rural  incumbent  LECs  that  is  certain, 
irreparable,  or  great.  As  NCTA  and  MCI 
assert.  RTC  has  not  shown  that  rural 
LECs  would  otherwise  be  exempt  from 
the  obligations  of  section  251(c),  absent 
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the  Commission's  rules.  Moreover,  even 
if  RTC  could  establish  with  certainty 
that  rural  carriers  would  lose 
exemptions  as  a  result  of  the 
Commission's  rules,  its  contention  that 
LECs  would  be  irreparably  harmed  is 
speculative.  First,  economic  harm  that 
results  from  loss  of  customers  to 
competitors  does  not  constitute 
irreparable  harm.  Second,  the 
Commission  stated  in  the  First  Report 
and  Order  that  requesting  carriers  must 
compensate  the  incumbent  LEC  for  the 
costs  of  services,  interconnection,  or 
unbundled  elements  that  the  incumbent 
provides  upon  request,  and  RTC  has  not 
shown  why,  in  light  of  such 
compensation,  it  would  suffer 
irreparable  harm  from  complying  with 
the  requirements  of  section  251(c).  Nor 
has  RTC  demonstrated  that  any  harm  a 
rural  LEC  arguably  might  suffer  would 
be  substantial. 

13.  RTC  also  asserts  that,  because  the 
Commission  has  placed  the  burden  of 
proof  on  rural  carriers  that  seek  to  retain 
e.xemptions  from  section  251(c).  they 
will  incur  costs  that  they  would  not 
otherwise  bear.  For  example.  RTC 
contends  that  rural  LECs  will  need  to 
bear  costs  of  hiring  attorneys,  cost 
consultants,  and  economists.  If  the 
Commission's  rule  is  overturned  by  the 
court.  RTC  argues,  rural  LECs  will  have 
suffered  irreparable  harm  by  incurring 
these  costs.  NCTA  and  MCI  contend  that 
RTC  has  provided  no  evidence  that, 
absent  our  rules,  it  would  not  bear 
similar  or  identical  costs  to  respond  to 
bona  fide  requests  for  interconnection, 
services  or  network  elements.  We  find 
no  basis  for  concluding  that  rural 
carriers  will  bear  costs  as  a  result  of  our 
rules  that  they  would  not  otherwise 
bear.  Moreover,  courts  have  held  that 
"(mjere  htigation  expense,  even 
substantial  and  unrecoupable  cost,  does 
not  constitute  irreparable  injury  ' 

14.  RTC  further  argues  that  tfie  rule 
requiring  the  filing  of  intercormection 
a^eements  that  predate  the  1996  Act 
will  irreparably  harm  rmal  LECs  and 
their  customers  by  "threatenling]  higher 
rates,  more  toll  calls,  or  both,  for  the 
affected  rural  customers."  This 
argument  is  speculative,  because  it 
assumes  without  substantiation  that 
existing  agreements  will  have  to  be 
renegotiated,  and  that  the  resulting 
terms  will  be  significantly  less  favorable 
to  affected  rural  LECs.  As  the  District  of 
Columbia  Circuit  has  noted,  m 
evaluating  a  petitioner's  allegations  of 
irreparable  harm,  "(bjare  allegations  of 
what  is  likely  to  occur  are  of  no  value" 
because  the  critical  issue  is  "whether 
the  harm  will  in  fact  occur."  RTC 
provides  no  evidence  to  support  its 
allegation  that  higher  rates  for 


customers  will  in  fact  occur  if  §  51.303 
of  the  Commission's  rules  is  not  stayed. 
15.  Because,  as  discussed  above,  RTC 
has  failed  to  demonstrate  that  any  rural 
telephone  company  would  suffer 
irreparable  harm  due  to  the  apphcation 
of  §51. 303  or  51.405  of  our  rules,  we 
need  not  address  RTC's  remaining 
arguments  concerning  the  other  three 
parts  of  the  test  governing  a  motion  for 
stay.  Nevertheless,  we  take  this 
opportunity  to  clarify  certain  aspects  of 
§  5 1 .405(c)  of  our  rules  that  RTC 
challenges  in  its  petition  for  stay. 
Section  51.405(c)  states: 

In  order  to  lustify  continued  exemption 
under  section  251(0(1)  of  the  Act  once  a  bona 
fide  request  has  been  made,  an  incumbent 
LEC  must  offer  evidence  that  the  application 
of  the  requirements  of  section  251(c)  of  the 
Act  would  be  likely  to  cause  undue  economic 
burden  beyond  the  economic  burden  that  is 
t>'pically  associated  with  efficient 
competitive  entry. 

RTC  erroneously  contends  that  the 
Commission's  rules  implementing 
§  251(f)(1)  improperly  ignore  two  of  the 
three  statutory  criteria  that  a  state 
commission  must  consider  in 
determining  whether  to  remove  a  rural 
incumbent  LECs  exemption  from  the 
requirements  of  §  251(c)  of  the  Act. 
RTC's  argument  is  not  based  on  any 
affirmative  statement  in  our  rules  that 
state  commissions  may  disregard 
evidence  of  technical  infeasibility  or 
harm  to  universal  service  in  deciding 
whether  to  remove  an  exemption. 
Rather,  RTC  incorrectly  infers  from  the 
fact  that  our  rules  address  only  one  of 
the  statutory  criteria  for  evaluating  such 
issues  that  we  intended  for  state 
commissions  to  ignore  the  other  two 
criteria.  In  §  51.405(c)  of  our  rules,  we 
interpreted  the  meaning  of  the  statutory 
term  "unduly  "  as  it  modifies 
"economically  burdensome,"  because 
we  found  that  this  phrase  is  susceptible 
to  differing  interpretations.  We  did  not 
find  it  necessary  to  adopt  rules  that 
addressed  the  meaning  of  "technical 
feasibility"  or  "universal  service."  That 
decision,  however,  does  not  in  any  way 
affect  a  state's  responsibility  to  consider 
all  three  of  the  factors  set  forth  in 
§251(fl(l)(A).  We  similarly  interpreted 
the  phrase  "unduly  economically 
burdensome  "  in  adopting  47  CFR 
51.405(d),  and  did  not  thereby  intend  to 
limit  LECs'  rights  to  seek  suspensions  or 
modifications  by  other  means  provided 
in  §  251(f)(2). 

V.  Ordering  Clause 

16.  Accordingly.  If  is  ordered  that  th^ 
motion  for  stay  filed  by  the  Rural 
Telephone  Coahtion  is  dismissed  to  the 
extent  that  it  seeks  a  stay  of  47  CFR 
51.809,  and  otherwise  is  Denied. 


Federal  QDmmunications  Conimission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-50  Filed  1-3-97;  8:45  am) 

BILUNG  CODE  6712-01-P 


47  CFR  Part  73 

[MM  Docket  No.  93-28,  RM-8172,  RM-8299] 

FM  Broadcasting  Services;  Whitiey 
City,  KY,  Colonial  Heights,  Monistown 
and  Tazewell,  TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Chief.  PoUcy  and  Rules 
Division  granted  the  petition  for 
reconsideration,  filed  by  Murray 
Communications,  of  the  Report  and 
Order  in  this  proceeding,  59  FR  60077, 
published  November  22,  1994.  by 
rejecting  the  rule  making  proposal  (RM- 
8172)  granted  by  the  Report  and  Order. 
and,  instead,  granting  the 
counterpropopsal  (RM-8299), 
substituting  Channel  240C2  for  290A  at 
Colonial  Heights,  Tennessee.  Channel 
290A  for  Channel  231A  at  Tazewell. 
Tennessee,  Channel  231 A  for  Channel 
240A  at  Morristown.  Teimessee,  and 
Channel  252A  for  Channel  290A  at 
Whitley  City,  Kentucky.  The  Report  and 
Order  denied  Murray's  counterproposal, 
RM-a299,  to  upgrade  Channel  290A  at 
Colonial  Heights,  Tennessee  by 
substituUng  Channel  240C2,  but  granted 
its  initial  proposal,  RM-8172,  to  effect 
an  upgrade  to  Channel  240C3.  With  this 
action,  the  proceeding  is  terminated. 
EFFECTIVE  DATE:  February  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Bertron  Withers,  Jr.,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  The 
following  channels  can  be  allotted  in 
compliance  vdth  the  Commission's 
minimum  distance  separation 
requirements: 

Channel  240C2  to  Colonial  Heights  at 
Station  WLJQ(FM)'s  existing  transmitter 
site,  restricted  to  16.7  kilometers  (10.4 
miles)  northwest  of  the  community  at 
coordinates  36-35-35  North  Latitude 
and  West  Longitude  82-37-16.  and,  to 
accommodate  that  allotment,  Station 
WAEY(FM),  Channel  240A.  Princeton. 
West  Virginia,  can  be  relocated  to  a  new 
transmitter  site  at  coordinates  North 
Latitude  37-25-00  and  West  Longitude 
81-02-00  in  compliance  with  the 
minimum  distance  separation 
requirements;  Channel  290A  to 
Tazewell  at  Station  WCTU(FM)'s 
existing  site  at  coordinates  36-27-32 
and  West  Longitude  83-35-07;  Chaimel 
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231A  to  Morristown  at  Station 
WMXK(FM)'s  existing  site  at 
coordinates  North  Latitude  36-13-40 
and  West  Longitude  83-19-58;  and 
Channel  252A  to  Whitley  Citv  at  Station 
WHAY{FM)'s  existing  site  at  North 
Latitude  36-44-39  and  West  Longitude 
84-28-37. 

This  is  a  summary  of  the 
Commission's  Memorandum  Opinion 
and  Order.  MM  Docket  No.  93-28. 
adopted  December  13.  1996  and 
released  December  20.  1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington. 
DC  20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transicription  Services, 
2100  M  Street.  NW..  Suite  140, 
Washington.  DC  20037.  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
47  CFR  PART  7^— [AMENDED] 

1.  The  authority  citation  for  Part  73 
reads  as  follows: 

Authority:  Sees  303.  48  Stat  .  as  amended. 
1082;  47  1/  S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  under  Tennessee,  is 
amended  by  removing  Channel  290C3  at 
Colonial  Heights  and  adding  Channel 
240C2;  by  removing  Channel  231A  at 
Tazewell  and  adding  Channel  290A; 
and  by  removing  Channel  240A  at 
Morristown  and  adding  Channel  231A. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments,  under  Kentucky,  is 
amended  by  removing  Channel  290A  at 
Whitley  City  and  adding  Channel  252A. 

Federal  Communications  Commission. 

Douglas  W.  Webbink, 

Chief,  Policy  and  Rules  Division.  Mass  Media 
Bureau 

(FRDoc  97-171  Filed  1-3-97;  8:45  am) 

BILLING  CODE  <712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AD11 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Three  Wetland 
Species  Found  in  Southern  Arizona 
and  Northern  Sonora,  Mexico 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  determines  endangered  status 
for  the  Canelo  Hills  ladies-tresses 
[Spiranthes  delitescens).  the  Huachuca 
water  umbel  {Lilaeopsis  srhaffneriana 
ssp.  recun-Q).  and  the  Sonora  tiger 
salamander  [Ambystoma  tigrinum 
sfebhinsi]  pursuant  to  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq).  These  species 
occur  in  a  limited  number  of  wetland 
habitats  in  southern  .Arizona  and 
northern  Sonora.  Mexico.  The\  are 
threatened  by  one  or  more  of  the 
following — collecting,  disease, 
predation.  competition  with  nonnative 
species,  and  degradation  and 
destruction  of  habitat  resulting  from 
livestock  overgrazing,  water  di\ersions. 
dredging,  and  groundwater  pumping. 
All  three  taxa  also  are  threatened  with 
extirpations  or  extinction  from  naturally 
occurring  climatic  and  other 
environmental  events,  such  as 
catastrophic  floods  and  drought,  a  threat 
that  is  exacerbated  by  habitat  alteration 
and  small  numbers  of  populations  or 
individuals.  This  rule  implements 
Federal  protection  provided  by  the  Act 
for  these  three  taxa. 
EFFECTIVE  DATE:  Februar\  5.  1997. 
ADDRESSES:  The  complete  Tile  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  2321  West  Royal  Palm  Road. 
Suite  103.  Phoenix.  .Arizona  85021. 
telephone  (602/640-2720).  or  facsimile 
(602/640-2730). 

FOR  FURTHER  INFORMATION  CONTACT:  lim 
Rorabaugh  or  Angie  Brooks  (see 
ADDRESSES  section). 

SUPPLEMENTARY  INFORMATION: 

Background 

Cienegas  in  southern  .Arizona  and 
northern  Sonora.  Mexico,  are  typically 
mid-elevation  wetland  communities 
often  surrounded  by  relatively  arid 
environments.  These  communities  are 
usually  associated  with  perennial 


springs  and  stream  headwaters,  have 
permanently  or  sea,sonally  saturated 
highly  organic  soils,  and  have  a  low- 
probability  of  flooding  or  scouring 
(Hendrickson  and  Minckley  1984), 
Cienegas  support  diverse  assemblages  of 
animals  and  plants,  including  many 
species  of  limited  distribution,  such  as 
the  three  taxa  addressed  in  this  final 
rule  (Hendrickson  and  Mincklev  1984. 
Lowe  1985.  Ohmart  and  Anderson  1982, 
Minckley  and  Brown  1982).  .Although 
Spiranthes  delitescens  [Spiranthes). 
Lilaeopsis  schaffnenana  spp.  recun-a 
(Lilaeopsisl  and  the  Sonora  tiger 
salam.ander  typically  occupy  different 
microhabitats.  they  all  occur  or  once 
occurred  in  cienegas.  Lilaeopsis  is  also 
found  along  streams  and  rivers  and 
occurs  at  iriid-elevations,  from  1,148- 
2.133  meters  (m)  13,500-6.500  feet  (ft)). 
The  Sonora  tiger  salamander  occurs 
mostly  m  cattle  tanks  and  impounded 
cienegas.  but  presumably  was  associated 
primarily  with  natural  cienegas  and 
other  wetlands  prior  to  human 
settlement. 

Cienegas.  perennial  streams,  and 
rivers  in  the  desert  southwest  are 
extremely  rare.  The  .Arizona  Game  and 
Fish  Department  (AGFD)(1993)  recently 
estimated  that  riparian  vegetation 
associated  with  perennial  streams 
comprises  about  0.4  percent  of  the  total 
land  area  of  Arizona,  with  present 
riparian  areas  being  remnants  of  what 
once  existed.  The  State  of  .Arizona 
(1990)  estimated  that  up  to  90  percent 
of  the  riparian  habitat  along  Arizona's 
major  desert  watercourses  has  been  lost, 
degraded,  or  altered  Spiranthes. 
Lilaeopsis.  and  the  Sonora  tiger 
salamander  occup\  small  portions  of 
these  rare  habitats. 

Spiranthes  is  a  slender,  erect, 
terrestrial  orchid  that,  when  in  flower, 
reaches  approximate!)  50  centimeters 
(cm)  (20  inches  (in.))  tall  Five  to  10, 
linear-lanceolate,  grass-like  leaves,  18 
cm  (7.1  in.)  long  and  1.5  cm  (0.6  in.) 
wide,  grow  basally  on  the  stem  The 
fleshy,  swollen  roots  are  approximateh' 
5  mm  (0.2  in.)  in  diameter.  The  top  of 
the  flower  stalk  contains  up  to  40  small 
white  flowers  arranged  in  a  spiral  This 
species  IS  presumed  to  be  perennial,  but 
mature  plants  rarely  flower  in 
consecutive  years  and,  in  some  years, 
ha\'e  no  \  isible  abo\e  ground  structures 
(McClaran  and  Sundt  1992,  .Newman 
1991) 

Martin  first  collected  Spiranthes 
delitescens  in  1968  at  a  site  in  Santa 
Cruz  County,  .Arizona  (Sheviak  1990). 
This  specimen  was  initially  identified 
as  Spiranthes  gramineo.  a  related 
Mexican  species,  Sheviak  (1990)  found 
that  the  Spiranthes  spet;imens  in 
Arizona.  Dre\  iously  thought  to  be  5 
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^raminea.  displayed  a  distinct  set  of 
rr.orphologica!  and  (  ytological 
characteristics  and  na.Tied  *hem  S 
delitescens. 

This  species  is  known  from  five  sites 
at  about  1,525  m  (S.OUO  ft.)  elevation  in 
the  San  Pedro  River  watershed  in  Santa 
Cruz  and  Cochise  Counties,  southern 
Arizona  (Newman  1Q91).  The  total 
amount  of  occupied  habitat  is  less  than 
81  hectares  (ha)  (200  acres  (ac)).  Four  of 
the  populations  are  on  private  land  less 
than  37  kilometers  (km)  (23  miles  (mi)) 
north  of  the  U.S. /Mexico  border:  one 
additional  small  site  containing  four 
individuals  was  discovered  on  public 
land  in  1996  (Mima  Falk.  Coronado 
National  Forest,  pers  comm.  1996).  This 
site  is  located  near  a  previously  known 
population.  Potential  habitat  in  Sonora, 
Mexico,  has  been  surveyed  but  no  S. 
dflitesrens  populations  have  been 
found  (Sheviak  1995.  Newman  1991). 

The  dominant  vegetation  associated 
with  Spiranthes  includes  grasses,  sedges 
[Carex  spp.),  rushes  [Juncus  spp.).  spike 
rush  [Eleocharis  spp.).  cattails  [Typha 
spp.),  and  horsetails  [Equisetum  spp.) 
(Cross  1991,  Warren  et  a!.  1991). 
.Associated  grass  species  include 
bluegrass  {Poa  pratensis],  Johnson  grass* 
[sorghum  halepense).  Shihlenher^ia 
aspenfolia.  and  Muhlenbergin  utilis 
(Fishbein  and  Gori  1994).  The 
surrounding  vegetation  is  semidesert 
grassland  or  oak  savannah. 

.•\11  Spiranthea  populations  occur 
where  scouring  floods  are  very  unlikely 
(Newman  1991),  Soils  supporting  the 
populations  are  finelv  grained,  highly 
organic,  anc  seasonally  or  perennially 
saturated  Springs  are  the  primaiT  water 
sijurce,  but  a  creek  near  one  localitv 
contributes  near-surface  groundwater 
(Mt<:iaran  and  Sundt  1992).  As  with 
most  terrestrial  orchids,  successful 
seedling  establishment  probably 
depends  on  the  successful  formation  of 
endomycorrhizae  (a  symbiotic 
association  between  plant  root  tissue 
and  fungi)  (McCiaran  and  Sundt  1992). 
The  time  needed  for  subterranean 
structures  to  produce  above  ground 
growth  is  unknown  Plants  may  remain 
in  a  dormant,  subterranean  state  or 
remain  vegetative  (nonflovvering)  for 
more  than  one  consecutive  year.  Plants 
that  flower  one  year  can  become 
dormant,  vegetative,  or  reproductive  the 
next  year  (McCiaran  and  Sundt  1992. 
Newman  1991).  The  saprophytic/ 
autotrophic  state  of  orchid  plants  may 
be  determined  by  climatic  fluctuations 
and  edaphic  factors,  such  as  pH. 
temperature,  and  soil  moisture  (Sheviak 
1990). 

Estimating  Spiranthes  population  size 
and  stability  is  difficult  because 
nonflowering  plants  are  very  hard  to 


find  in  the  dense  herbaceous  vegetation, 
and  yearly  counts  underestimate  the 
population  because  dormant  plants  are 
not  counted,  McCiaran  and  Sundt 
(1992)  twice  monitored  marked 
individuals  in  a  Spiranthes  population 
during  2-3  year  periods.  They 
concluded  that  both  monitored  sites 
were  stable  between  1987  and  1989, 
although  Newman  (1991)  later  reported 
that  one  monitored  site  was  reduced  to 
one  nonflowering  plant  in  1991.  Due  to 
the  propensity  of  Spiranthes  to  enter 
and  remain  in  a  vegetation  state  and  the 
lack  of  new  flowering  plants  at  one 
monitoring  site,  overall  population 
numbers  are  believed  to  be  declining. 
McCiaran  and  Sundt  (1992)  also 
speculated  that  population  numbers 
may  be  declining. 

Lilaeopsis  schaffneriana  spp.  recurva 
is  an  herbaceous,  semiaquatic  perennial 
plant  with  slender,  erect  leaves  that 
grow  from  creeping  rhizomes.  The 
leaves  are  cylindrical,  hollow  with  no 
pith,  and  have  septa  (thin  partitions)  at 
regular  intervals.  The  yellow-green  or 
bright  green  leaves  are  generally  1-3 
millimeters  (mm)  (0.04-0.12  in.)  in 
diameter  and  often  3-5  centimeters  (cm) 
tall  (1-2  in.),  but  can  reach  up  to  20  cm 
(8  in.)  tali  under  favorable  conditions. 
Three  to  10  very  small  flowers  are  borne 
on  an  umbel  that  is  always  shorter  than 
the  leaves.  The  fruits  are  globose,  l.,5- 
2  mm  (0.06-0.08  in.)  in  diameter,  and 
usually  slightly  longer  than  wide 
(Affolter  1985).  The  species  reproduces 
sexually  through  flowering  and 
asexually  from  rhizomes,  the  latter 
probably  being  the  primary  reproductive 
mode.  An  additional  dispersal 
opportunity  occurs  as  a  result  of  the 
dislodging  of  clumps  of  plants,  which 
then  may  reroot  in  a  different  site  along 
aquatic  systems. 

Lilaeopsis  schaffneriana  spp.  recurva 
was  first  described  by  A.VV.  Hill  based 
on  the  type  specimen  collected  near 
Tucson 'in  1881  (Hill  1926).  Hill  applied 
the  name  Lilaeopsis  recun'a  to  the 
specimen,  and  the  name  prevailed  until 
Affolter  (1985)  revised  the  genus. 
Affolter  applied  the  name  L. 
schaffneriana  ssp.  recurva  to  plants 
found  east  of  the  continental  divide 

Lilaeopsis  has  been  documented  from 
22  sites  in  Santa  Cruz,  Cochise,  and 
Pima  counties,  Arizona,  and  in  adjacent 
Sonora.  Mexico,  west  of  the  continental 
divide  (Saucedo  1990,  Warren  et  al 
1989,  Warren  et  al.  1991,  Warren  and 
Reichenbacher  1991).  The  plant  has 
been  extirpated  from  6  of  the  22  sites. 
The  16  extant  sites  occur  in  4  major 
watersheds — San  Pedro  River,  Santa 
Cruz  River.  Rio  Yaqui.  and  Rio  Sonora. 
All  sites  are  between  1.148-2,133  m 
(3.500-6.500  ft)  elevation. 


Nine  Lilaeopsis  populations  occur  in 
the  San  Pedro  River  watershed  in 
.Arizona  and  Sonora.  on  sites  owned  or 
managed  bv  private  landowners.  Fort 
Huachuca  Military  Reservation,  the 
Coronado  National  Forest,  and  the 
Bureau  of  Land  Management's  (BLM) 
Tucson  District.  Two  extirpated 
populations  in  the  upper  San  Pedro 
watershed  occurred  at  Zinn  Pond  in  St. 
David  and  the  San  Pedro  River  near  St. 
David.  Cienega-like  habitats  were 
probably  common  along  the  San  Pedro 
River  prior  to  1900  (Hendrickson  and 
Minckley  1984.  Jackson  et  a!.  1937).  but 
these  habitats  are  now  largely  gone. 
.Surveys  conducted  for  wildlife  habitat 
assessment  have  found  several 
discontinuous  clumps  oi  Lilaeopsis 
within  the  upper  San  Pedro  River  where 
habitat  was  present  in  1996  prior  to 
recent  flooding  (Mark  Fredlake,  Bureau 
of  Land  Management,  pers.  comm. 
1996). 

The  four  Liiaenpsis  populations  in  the 
Santa  Cruz  vvatershed  probably 
represent  very  small  remnants  of  larger 
populations,  which  may  have  occurred 
in  the  extensive  riparian  and  aquatic 
habitat  formerly  along  the  river.  Before 
1890,  the  spatially  intermittent, 
perennial  flows  on  the  middle  Santa 
Cruz  River  most  likely  provided  a 
considerable  amount  of  habitat  for 
Lilaeopsis  and  other  aquatic  plants.  The 
middle  section  of  the  Santa  Cruz  River 
mainstem  is  about  a  130  km  (.SO  mi) 
reach  that  flowed  perennially  from  the 
Tubac  area  south  to  the  U.S. /Mexico 
border  and  intermittently  from  Tubac 
north  to  the  Tucson  area  (Davis  1936). 
Davis  (1982)  quotes  from  the  July  1855, 
descriptive  journal  entry  of  Julius 
Froebel  while  camped  on  the  Santa  Cruz 
River  near  Tucson:  "*   *    *  rapid  brook, 
clear  as  crystal,  and  full  of  aquatic 
plants,  fish,  and  tortoises  of  various 
kinds,  fiowed  through  a  small  meadow 
covered  with  shrubs.   *    *   *"This 
habitat  and  species  assemblage  no 
longer  occurs  in  the  Tucson  area.  In  the 
upper  watershed  of  the  middle  Santa 
Cruz  River,  the  species  is  now 
represented  only  by  a  single  population 
in  two  short  reaches  of  Sonoita  Creek. 
A  population  at  Monkey  Spring  in  the 
upper  watershed  of  the  middle  Santa 
Cruz  River  has  been  extirpated, 
although  suitable  habitat  exists  (Warren 
et  oL  1991). 

Two  Lilaeopsis  populations  occur  in 
the  Rio  Yaqui  watershed.  The  species 
was  recently  discovered  at  Presa 
Cuquiarichi,  in  the  Sierra  de  los  Ajos, 
several  miles  east  of  Cananea,  Sonora 
(Tom  Deecken,  Coronado  National 
Forest,  pers.  comm.  1994).  The  species 
remains  in  small  areas  (generally  less 
than  1  m  2  (10.8  ft  ^1  in  Black  Draw,- 
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Cochise  County,  Arizona.  Transplants 
from  Black  Draw  have  been  successfully 
estabhshed  in  nearby  wetlands  and 
ponds.  Recent  renovation  '  i  House 
Pond  on  private  land  near  Black  Draw 
extirpated  the  Lilaeopsis  population.  A 
population  in  the  Rio  San  Bernardino  in 
Sonora  was  also  recently  extirpated 
(Gori  et  a].  1990).  One  Lilaeopsis 
population  occurs  in  the  Rio  Sonora 
watershed  at  Ojo  de  Agua,  a  cienega  in 
Sonora  at  the  headwaters  of  the  river 
(Saucedo  1990). 

Lilaeopsis  has  an  opportunistic 
strategy  that  ensures  its  survival  in 
healthy  riverine  systems,  cienegas,  and 
springs.  In  upper  watersheds  that 
generally  do  not  experience  scouring 
floods,  Lilaeopsis  occurs  in  microsites 
where  interspecific  plant  competition  is 
low.  At  these  sites,  Lilaeopsis  occurs  on 
wetted  soils  interspersed  with  other 
plants  at  low  density,  along  the 
periphery  of  the  wetted  chaimel,  or  in 
small  openings  in  the  understory.  The 
upper  Santa  Cruz  River  and  associated 
springs  in  the  San  Rafael  Valley,  where 
a  population  of  Lilaeopsis  occurs,  is  an 
example  of  a  site  that  meets  these 
conditions.  The  types  of  microsites 
required  by  Lilaeopsis  were  generally 
lost  from  the  main  stems  of  the  San 
Pedro  and  Santa  Cniz  Rivers  when 
channel  entrenchment  occurred  in  the 
late  1800's.  Habitat  on  the  upper  San 
Pedro  River  is  recovering,  and 
Lilaeopsis  has  recently  recolonized 
small  reaches  of  the  main  channel. 

In  stream  and  river  habitats, 
Lilaeopsis  can  occur  in  backwaters,  side 
channels,  and  nearby  springs.  After  a 
flood,  Lilaeopsis  can  rapidly  expand  its 
population  and  occupy  disturbed 
habitat  until  interspecific  competition 
exceeds  its  tolerance.  This  response  was 
recorded  at  Sonoita  Creek  in  August 
1988,  when  a  scouring  flood  removed 
about  95  percent  of  the  Lilaeopsis 
population  (Gori  et  al.  1990).  One  year 
later,  Lilaeopsis  had  recolonized  the 
stream  and  was  again  co-dominant  with 
watercress  (Rorippa  nasturtium- 
aquaticum)  (Warren  et  al.  1991).  The 
expansion  and  contraction  of  Lilaeopsis 
populations  appears  to  depend  on  the 
presence  of  "refugia"  where  the  species 
can  escape  the  effects  of  scouring  floods, 
a  watershed  that  has  an  unaltered 
hydrograph,  and  a  healthy  riparian 
community  that  stabilizes  the  channel. 
Two  patches  of  Lilaeopsis  on  the  San 
Pedro  River  were  lost  during  a  winter 
flood  in  1994  and  had  still  not 
recolonized  that  area  as  of  May  of  1995, 
demonstrating  the  dynamic  and  often 
precarious  nature  of  occurrences  within 
a  riparian  system  (Al  Anderson,  Grey 
Hawk  Ranch,  in  litt.  1995). 


Density  of  Lilaeopsis  plants  and  size 
of  populations  fluctuate  in  response  to 
both  flood  cycles  and  site 
characteristics.  Some  sites,  such  as 
Black  Draw,  have  a  few  sparsely 
distributed  clones,  possibly  due  to  the 
dense  shade  of  the  even-aged  overstor\' 
of  trees  and  deeply  entrenched  channel. 
The  Sonoita  Creek  population  occupies 
14.5  percent  of  a  500.5  m  ^  (5,385  ft  2) 
patch  of  habitat  (Gori  et  al.  1990).  Some 
populations  are  as  small  as  1-2  m^  (li- 
22  ft  2).  The  Scotia  Canyon  population, 
by  contrast,  has  dense  mats  of  leaves. 
Scotia  Canyon  contains  one  of  the  larger 
Lilaeopsis  populations,  occupying  about 
57  percent  of  the  1,450  m  (4,756  ft) 
perennial  reach  (Gori  et  al.  1990;  Jim 
Abbott,  Coronado  National  Forest,  in 
litt.  1994). 

While  the  extent  of  occupied  habitat 
can  be  estimated,  the  number  of 
individuals  in  each  population  is 
impossible  to  determine  because  of  the 
intermeshing  nature  of  the  creeping 
rhizomes  and  the  predominantly 
asexual  mode  of  reproduction.  A 
population  of  Lilaeopsis  may  be 
composed  of  one  or  many  individuals. 
Introduction  of  Lilaeopsis  into  ponds 
on  the  San  Bernardino  National  Wildlife 
Refuge  (Refuge)  appears  to  be  successful 
(Warren  1991).  In  1991,  Lilaeopsis  was 
transplanted  from  Black  Draw  into  new 
ponds  and  other  Refuge  wetlands. 
Transplants  placed  in  areas  with  low 
plant  density  expanded  rapidly  (Warren 
1991).  In  1992,  Lilaeopsis  naturally 
colonized  a  pond  created  in  1991. 
However,  as  plant  competition 
increased  around  the  perimeter  of  the 
pond,  the  Lilaeopsis  population 
decreased.  This  response  seems  to 
confirm  observations  (Kevin  Cobble. 
San  Bernardino  National  Wildlife 
Refuge,  pers.  comm.  1994;  and  Peter 
Warren,  Arizona  Nature  Conservancy, 
pers.  comm.  1993)  that  other  species 
such  as  Typba  sp.  will  outcompete 
Lilaeopsis. 

The  Sonora  tiger  salamander  is  a  large 
salamander  with  a  dark  venter  and  light 
colored  blotches,  bars,  or  reticulation  on 
a  dark  background.  Snout/vent  lengths 
of  metamorphosed  individuals  varv 
from  approximately  6.7  to  12.5  cm  (2.6- 
4.9  in.)  (Jones  et  al.  1988,  Lowe  1954). 
Larval  salamanders  are  aquatic  with 
plume-like  gills  and  well-developed  tail 
fins  (Behler  and  King  1980).  Larvae 
hatched  in  the  spring  are  large  enough 
to  metamorphose  into  terrestrial 
salamanders  firom  late  July  to  early 
September,  but  only  an  estimated  17  to 
40  percent  metamorphose  annually. 
Remaining  larvae  mature  into 
branchiates  (aquatic  and  larval-like,  but 
sexually  mature  salamanders  that 
remain  in  the  breeding  pond)  or  over- 


winter as  larvae  (Collins  and  )ones  1987; 
James  Collins,  Arizona  State  University, 
pers.  comm.  1993). 

The  Sonora  tiger  salamander  was 
discovered  in  1949  at  the  J.F.  Jones 
Ranch  stock  tank  in  Parker  Canyon.  San 
Rafael  Valley.  Arizona  (Reed  1951). 
Based  on  color  patterns  of 
metamorphosed  animals.  Lowe  (1954) 
described  the  Sonora  tiger  salamander 
from  southern  Santa  Cruz  County. 
Arizona,  as  the  subspecies  stebbinsi  of 
the  broad-ranging  tiger  salamander 
[Ambystoma  tigrinum).  However,  again 
based  on  color  patterns.  Gelhbach  (1965. 
1967)  synonomized  Ambystoma 
tigrinum  stebbinsi  and  Ambystoma 
tigrinum  tahense  (from  the  Rocky 
Mountains  region)  with  Ambystoma 
tignnum  nebulosum  (from  northern 
Arizona  and  New  Mexico). 
Nevertheless,  Ambystoma  tigrinum 
stebbinsi  continued  to  be  recognized  in 
the  scientific  literature  (Jones  et  al 
1988). 

Jones  et  al.  (1988)  found  that  Lowe's 
description  of  color  patterns  in 
Ambystoma iignnum  stebbinsi  was  only 
accurate  for  recently  metamorphosed 
individuals.  About  40  percent  of 
metamorphosed  adults  exhibit  a  unique 
reticulate  pattern,  while  60  percent  are 
marked  with  light  colored  blotches, 
spots,  or  bars  on  a  dark  background  that 
is  indistinguishable  from  Ambystoma 
tigrinum  mavortium.  found  in  the 
central  United  States  and  adjacent 
portions  of  Mexico  (Jones  et  al.  1995). 
Starch  gel  electrophoresis  of  21 
presumptive  gene  loci  of  Ambystoma 
tigrinum  stebbinsi  were  compared  with 
gene  loci  of  Ambystoma  rosaceum  (from 
Sonora),  Ambystoma  tigrinum 
mavortium.  and  Ambystoma  tigrinum 
nebulosum  (Jones  et  al.  1988).  Based  on 
this  analysis,  distinctive  reticulate  color 
patterns,  low  heterozygosity,  and 
apparent  geographic  isolation, 
subspecific  designation  of  Ambystoma 
tigrinum  stebbinsi  was  considered 
warranted  by  Collins  and  Jones  (1987) 
and  Jones  et  al.  (1988).  Further  analysis 
of  mitochondrial  DNA  reaffirmed 
subspecific  designation  (Collins  et  al. 
1988).  Color  pattern  and  allozyme  data 
suggests  that  Ambystoma  tignnum 
stebbinsi  is  closely  related  to 
Ambystoma  tigrinum  mavortium; 
however,  the  Ambystoma  tigrinum 
stebbinsi  haplotype  is  derived  from 
Ambystoma  tigrinum  nebulosum.  The 
most  likely  explanation  for  these 
observations  is  that  Ambystoma 
tigrinum  stebbinsi  arose  from  a 
hybridization  between  Ambystoma 
tigrinum  mavortium  and  Ambvstoma 
tigrinum  nebulosum  (Jones  et  al.  1995). 
The  grassland  community  of  the  San 
Rafael  Valley  and  adjacent  montane 
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slopes,  where  all  extant  populations  of 
Ambystoma  tigrinum  stebbinsi  occur, 
may  represent  a  relict  grassland  and 
therefore  a  refugium  for  grassland 
species.  Tiger  salamanders  in  this  area 
became  isolated  and,  over  time, 
genetically  distinct  from  ancestral 
Ambystoma  tigrinum  mavortium  and 
Ambystoma  tigrinum  nebuJosum  (Jones 
et  al.  1995). 

Based  on  color  patterns  and 
electrophoretic  analysis,  Ambystoma 
collected  in  Mexico  at  one  site  in 
Sonora  and  1 7  sites  in  Chihuahua  were 
all  Ambystoma  msaceum,  not 
Ambystoma  tigrinum  stebbinsi  Qones  et 
al.  1988).  Reanalysis  of  reported 
Ambystoma  tigrinum  stebbinsi  collected 
in  Sonora  (Hansen  and  Tremper  1979) 
and  at  Yepomera,  Chihuahua  (Van 
Devender  1973)  revealed  that  these 
specimens  were  actually  Ambystoma 
tigrinum  msaceum  (Jones  et  al.  1988). 

Collins  et  al.  (1988)  list  18  sites  for  the 
Sonora  tiger  salamander.  Additional 
extensive  survey  work  from  1993 
through  1996  revealed  another  18  sites, 
for  a  total  of  36  (Collins  19^6;  James 
Collins,  Arizona  State  University,  pers. 
comm.  1996).  Salamanders  tentatively 
identified  as  Sonora  tiger  salamanders 
also  have  been  found  at  Portrero  del 
Alamo  at  the  Los  Fresnos  cienega  in  the 
headwaters  of  the  San  Pedro  River,  San 
Rafael  Valley,  Sonora,  Mexico  (Sally 
Stefferud.  U.S.  Fish  and  Wildlife 
Service,  pera.  comm.  1993)  and  at  the 
lower  Peterson  Ranch  Tank  in  Scotia 
Canyon,  Cochise  Coimty,  Arizona.  No 
salamanders  have  been  observed  in 
recent  visits  to  Scotia  Canyon  (Service 
files.  Phoenix,  AZ:  James  Collins,  pers. 
comm.  1996);  thus,  this  population  may 
be  extirpated.  A  single  terrestrial  Sonora 
tiger  salamander  was  found  near  Oak 
Spring  in  Copper  Canyon  of  the 
Huachuca  Mountains  (Jeff  Howland. 
Arizona  Game  and  Fish  Department 
pers.  comm.  1993).  This  individual 
likely  moved  to  this  site  from  a 
population  at  the  "Game  and  Fish 
Tank"  located  approximately  1  km  (0.6 
mi)  to  the  southwest. 

All  sites  where  Sonora  tiger 
salamanders  have  been  found  are 
located  in  the  Santa  Cruz  and  San  Pedro 
river  drainages,  including  sites  in  the 
San  Rafael  Valley  and  adjacent  portions 
of  the  Patagonia  and  Huachuca 
mountains  in  Santa  Cruz  and  Cochise 
counties,  Arizona.  All  confirmed 
historical  and  extant  aquatic 
populations  are  found  in  cattle  tanks  or 
impounded  cienegas  within  31  km  (19 
mi)  of  Lochiel,  Arizona.  If  the  Los 
Fresnos  population  is  the  subspecies, 
stebbinsi,  it  is  the  only  population 
known  to  occur  in  a  cienega. 
Historically,  the  Sonora  tiger 


salamander  probably  inhabited  springs, 
cienegas,  and  possibly  backwater  pools 
where  permanent  or  nearly  permanent 
water  allowed  survival  of  matiu^ 
branchiates. 

A  total  of  79  aquatic  sites  in  the  San 
Rafeel  Valley  and  adjacent  slopes  of  the 
Huachuca  and  Patagonia  mountains 
have  been  surveyed  for  salamanders 
(Collins  and  Jones  1987,  Collins  1996, 
James  Collins,  pers.  comm.  1996).  These 
include  most  potential  aquatic  habitats 
on  public  lands.  However,  private  lands 
in  the  center  of  the  San  Rafael  Valley 
have  not  been  surveyed  intensively. 

Thirty  sites  in  northeastern  Sonora 
and  26  sites  in  northwestern  Chihuahua, 
Mexico,  were  surveyed  by  Collins  and 
Jones  (1987).  No  Sonora  tiger 
salamanders  were  found  at  these  sites. 
Ambystoma  msaceum  and  Ambystoma 
tigrinum  velasci  occur  at  localities  in 
Sonora  and  Chihuahua  to  the  south  and 
east  of  the  extant  range  of  the  Sonora 
Uger  salamander  (Collins  1979,  Collins 
and  Jones  1987.  Van  Devender  and 
Lowe  1977).  Ambystoma  tigrinum 
mavortium  occiirs  at  scattered  localities 
to  the  east  in  the  San  Pedro,  Sulphur 
Springs,  and  San  Simon  valleys  of 
Arizona  (Collins  and  Jones  1987),  but  at 
least  some  of  these  populations  were 
introduced  by  anglers  and  bait 
collectors  (Collins  1981,  Lowe  1954, 
Nickerson  and  Mays  1969). 

Populations  are  dynamic.  In 
particular,  drought  and  disease 
periodically  extirpate  or  greatly  reduce 
populations.  Several  tanks  supporting 
aquatic  populations  went  dry  during 
drought  in  1994  and  again  in  1996.  As 
tanks  dry  out,  some  larval  and 
branchiate  salamanders  metamorphose 
and  leave  the  tanks;  others  desiccate 
and  die.  Disease  killed  all  aquatic 
salamanders  at  least  three  sites  in  1985 
(Collins  et  al.  1988),  and  also  was 
evident  in  aquatic  populations  at  seven 
tanks  in  1995-1996  (James  Collins,  pere. 
comm.  1996).  Tanks  in  which 
salamanders  have  been  eliminated  may 
be  recolonized  through  reproduction  by 
terrestrial  metamorphs.  Drying  of  tanks 
also  may  eliminate  noiuiative  predators 
and  create  sites  suitable  for  salamander 
colonization. 

Because  populations  are  dynamic,  the 
number  and  location  of  extant  aquatic 
populations  change  over  time,  as 
exhibited  by  the  differences  between 
survey  resuhs  in  1985  and  1993-1996 
(Collins  and  Jones  1987;  ColUns  1996; 
James  Collins,  pers.  comm.  1996). 
Determining  whether  a  population  is 
extant  is  problematic.  If  numbers  are 
low.  salamanders  may  not  be  detected 
during  sampling.  Also,  aquatic 
salamanders  may  have  been  recently 
eliminated  due  to  drought  or  disease, 


but  terrestrial  salamanders  may  be 
present  in  the  area.  Of  the  36  sites 
where  aquatic  Sonora  tiger  salamanders 
were  recorded  since  the  mid  or  early 
1980's  and  no  salamanders  have  been 
found  at  4  tanks  during  the  last  3  visits 
from  1993  to  1996.  Salamanders  were 
probably  extirpated  from  these  sites. 
Salamanders  also  were  found  to  be 
extirpated  from  the  J.F.  Jones  Ranch 
Tank,  the  type  locahty  (Collins  and 
Jones  1987).  Salamanders  have  not  been 
found  during  the  last  three  visits  from 
1993  through  1996  at  five  other  tanks. 
Salamanders  may  be  extirpated  from 
these  sites.  Another  three  sites  where 
salamanders  were  found  from  1980  to 
1983  have  not  been  surveyed  since  that 
time.  The  status  of  populations  at  these 
tanks  is  unknown.  At  the  remaining  23 
tanks,  salamanders  have  been  found 
during  1  or  more  of  the  last  3  visits  from 
1993  through  1996.  These  populations 
are  probably  extant. 

Populations  of  aquatic  salamanders 
include  as  many  as  several  hundred 
individuals.  However,  10  or  more 
salamanders  in  any  1  visit  were  found 
at  only  16  of  32  occupied  sites 
examined  by  Collins  from  1993  through 
1996  (James  Collins,  pera.  comm.  1996). 
Large,  reproducing  populations  of 
Sonora  tiger  salamandere  were  more 
concentrated  in  the  southeastern  portion 
of  the  San  Rafael  Valley  in  the  1990's  as 
compared  to  the  1980's.  Sampling 
during  1993-1996  revealed  few 
populations  and  low  numbera  of 
salamanders  in  the  northern  portion  of 
the  valley  (Collins  1996). 

A  variety  of  factors  threaten  the 
Sonora  tiger  salamander.  Disease  and 
predation  by  introduced  nonnative 
fishes  and  bullfrogs  [Rana  catesbeiana) 
are  probably  the  most  serious  and 
immediate  threats,  both  of  which  have 
been  implicated  in  the  elimination  of 
aquatic  populations  (Collins  and  Jones 
1987,  Collins  1996).  Tiger  salamanders 
also  are  widely  used  in  Arizona  as 
fishing  bait,  and  this  use  poses 
additional  threats.  Other  subspecies  of 
tiger  salamander  introduced  into 
habitats  of  the  Sonora  tiger  salamander 
for  bait  propagation  or  by  anglera  could, 
through  interbreeding,  genetically 
swamp  distinct  Ambystoma  tigrinum 
stebbinsi  populations  (Collins  and  Jones 
1987,  Collins  1996).  Collecting  Sonora 
tiger  salamanders  for  bait  could 
extirpate  or  greatly  reduce  populations. 
Furthermore,  moving  of  salamandera 
among  tanks  by  anglera  or  bait  collectore 
also  could  transmit  disease.  Additional 
threats  include  habitat  destruction, 
reduced  fitness  resulting  from  low 
genetic  heterozygosity,  and  increased 
probability  of  chance  extirpation 
characteristic  of  small  populations. 
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Previous  Federal  Actions 

Federal  government  action  on 
Spiranthes  delitescens,  Lilaeopsis 
schaffneriana  ssp.  recurva,  and  Sonora 
tiger  salamander  began  with  their 
inclusion  in  various  Service  notices  of 
review  for  listing  as  endangered  or 
threatened  species.  The  Sonora  tiger 
salamander  was  included  as  a  category 
2  candidate  in  the  first  notice  of  review 
of  vertebrate  wildlife  (December  30, 
1982;  47  FR  58454),  and  in  subsequent 
notices  published  September  18,  1985 
(50  FR  37958)  and  January  6, 1989  (54 
FR  554).  Category  2  candidates  were 
those  species  for  which  the  Service  had 
some  evidence  of  vulnerability,  but  for 
which  there  was  insufficient  scientific 
and  commercial  information  to  support 
a  proposed  rule  to  hst  them  as 
threatened  or  endangered.  In  notices  of 
review  published  November  21,  1991 
(56  FR  58804)  and  November  15,  1994 
(59  FR  58982),  the  Sonora  tiger 
salamander  was  included  as  a  category 
1  candidate.  Category  1  includes  those 
taxa  for  which  the  Service  has  sufficient 
information  to  support  proposed  rules 
to  fist  them  as  threatened  or 
endangered. 

Lilaeopsis  schaffneriana  ssp.  recurva, 
then  under  the  name  L.  recurva,  was 
included  as  a  category  2  candidate  in 
the  November  28,  1983  (45  FR  82480) 
and  September  27,  1985  (50  FR  39526) 
plant  notices.  It  was  included  as  a 
category  1  candidate  in  the  February  21, 
1990  (55  FR  6184)  and  September  30, 
1993  (58  FR  51144)  notices.  Spiranthes 
delitescens  was  included  as  a  category 
1  candidate  in  the  September  30,  1993, 
plant  notice. 

On  June  3,  1993,  the  Department  of 
the  Interior,  Washington,  D.C.,  received 
three  petitions,  dated  May  31,  1993, 
from  a  coalition  of  conservation 
organizations  (Suckling  et  al.  1993).  The 
petitioners  requested  the  listing  of 
Spiranthes,  Lilaeopsis,  and  the  Sonora 
tiger  salamander  as  endangered  species 
pursuant  to  the  Act.  On  December  14, 
1993,  the  Service  pubUshed  a  notice  of 
three  90-day  findings  that  the  petitions 
presented  substantial  information 
indicating  that  Usting  these  three 
species  may  be  warranted,  and 
requested  pubUc  comments  and 
biological  data  on  the  status  of  the 
species  (58  FR  65325).  On  April  3,  1995, 
the  Service  published  a  proposal  (60  FR 
16836)  to  Ust  Spiranthes,  Lilaeopsis, 
and  the  Sonora  tiger  salamander  as 
endangered  species,  and  again  requested 
public  comments  and  biological  data  on 
their  status. 

The  processing  of  this  final  listing 
rule  conforms  with  the  Service's  Final 
Listing  Priority  Guidance  for  Fiscal  Year 


1997,  pubhshed  on  December  5,  1996 
(61  FR  64475).  The  guidance  clarifies 
the  order  in  which  ^e  Service  will 
process  rulemakings  following  two 
related  events,  the  lifting  on  April  26, 
1996,  of  the  moratorium  on  final  listings 
imposed  on  April  10, 1995  (Pubhc  Law 
104-6),  and  the  restoration  of  significant 
funding  for  listing  through  passage  of 
the  omnibus  budget  reconciliation  law 
on  April  26,  1996,  following  severe 
funding  constraints  imposed  by  a 
number  of  continuing  resolutions 
between  November  1995  and  April 
1996.  The  guidance  calls  for  giving 
highest  priority  to  handling  emergency 
situations  (Tier  1)  and  second  hi^est 
priority  (Tier  2)  to  resolving  the  listing 
status  of  the  outstanding  proposed 
hstings.  This  final  rule  falls  under  Tier 
2.  , 

Summary  of  Comments  and 
Recommendations 

In  the  April  3,  1995,  proposed  rule  (60 
FR  16836)  and  associated  notifications, 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  development  of 
a  final  rule.  The  original  comment 
period  closed  June  2,  1995,  then  was 
reopened  from  June  24,  1995,  to  July  24, 
1995  (60  FR  32483),  and  again  from 
September  11,  1995,  to  October  27,  1995 
(60  FR  47340).  Appropriate  State 
agencies  and  representatives.  County 
and  City  governments.  Federal  agencies 
and  representatives,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper/media  notices 
inviting  pubhc  comment  were 
published  in  the  following 
newspapers — Arizona  Daily  Star, 
Arizona  Repubhc,  Bisbee  Daily  Review, 
Eastern  Arizona  Courier,  Environmental 
Network  News,  Green  Valley  Nf  ws/Sun, 
Nogales  International,  Sierra  Vista 
Herald-Dispatch,  The  Phoenix  Gazette, 
The  Weekly  Bulletin,  Tombstone 
Tumbleweed.  and  Tucson  Citizen.  The 
inclusive  dates  of  publications  were 
April  20  and  21,  1995,  for  the  initial 
comment  period;  and  June  28  to  July  4, 
1995,  and  September  15,  1995,  to 
September  20,  1995,  for  the  first  and 
second  public  hearings  and  reopening  of 
the  comment  period,  respectively. 
In  response  to  requests  from  the 
public,  the  Service  held  two  public 
hearings.  Notices  of  hearing  dates  and 
locations  were  published  in  the  Federal 
Register  on  June  22,  1995  (60  FR  32483) 
and  September  12.  1995  (60  FR  47340). 
Appropriate  State  agencies  and 
representatives.  County  and  City 
governments,  Federal  agencies  and 
representatives,  scientific  organizations, 
and  other  interested  parties  were 


contacted  regarding  the  hearings. 
Approximately  790  people  attended  the 
hearings,  including  approximately  90 
people  at  a  July  13,  1995,  hearing'm 
Patagonia,  Arizona;  and  700  at  a 
September  27,  1995,  hearing  in  Sierra 
Vista.  Arizona.  Transcripts  of  these 
hearings  are  available  for  inspection  (see 
ADDRESSES). 

A  total  of  229  written  comment  letters 
were  received — 40  supported  the 
proposed  listing,  164  opposed  Usting, 
and  25  others  conunented  on 
information  in  the  proposed  rule  but 
expressed  neither  support  nor 
opposition,  provided  additional 
information  only,  or  were 
nonsubstantive  or  irrelevant  to  the 
proposed  Usting.  Oral  comments  were 
received  from  51  parties  at  the 
hearings — 11  supported  Usting,  20 
opposed  Usting,  and  20  expressed 
neither  support  nor  opposition, 
provided  additional  information  onlv, 
or  were  nonsubstantive  or  irrelevant  to 
the  Usting.  In  total,  oral  or  written 
comments  were  received  from  4  Federal 
and  State  agencies  and  officials,  14  local 
officials,  and  262  private  organizations, 
companies,  and  individuals.  All 
comments,  both  oral  and  written, 
received  during  the  comment  period  are 
addressed  in  the  following  summary. 
Comments  of  a  similar  nature  are 
grouped  into  a  number  of  general  issues. 
The  Service's  response  to  each  comment 
is  discussed  below. 

Issue  1 :  Other  processes,  especidly 
conservation  agreements  in  Ueu  of 
Usting,  could  be  more  effective  at 
protecting  these  species,  and  would 
impose  fewer  regulations  and 
restrictions  on  land  use  as  compared  to 
Federal  Usting.  Also,  additional  steps  or 
processes,  particularly  closer  working 
relationships  among  the  Service,  local 
governments,  and  landowners,  should 
be  incorporated  into  the  listing  process. 

Comment:  Several  commenters 
suggested  preparing  a  conser\'ation 
agreement  among  the  Service,  other 
Federal  agencies.  State  agencies,  local 
governments,  and  private  landowners, 
in  lieu  of  Usting  one  or  more  of  the  three 
species.  Environmental  education  is 
needed  to  raise  local  awareness  of  the 
plight  of  these  species.  A  cooperaUve 
research  and  conservation  program 
should  be  developed.  PossQ)le 
components  of  the  cooperative  effort 
could  include  conservation  easements, 
or  landowners  could  apply  for 
membership  in  Oregon  Stronghold,  a 
corporation  dedicated  to  conservation 
practices  on  private  land. 

Semce  Response:  The  Service 
considered  conservation  agreements  in 
Ueu  of  listing  for  all  three  species 
Discussions  with  the  Coronado  National 
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Forest,  Fort  Huachuca,  and  AGFD  on 
development  of  a  conservation 
agreement  for  the  Sonora  tiger 
salamander  began  in  September  1995. 
Meetings  were  held  November  28. 1995 
and  January  24, 1996.  among 
landowners,  Fort  Huachuca,  the 
Coronado  National  Forest,  experts  on 
the  salamander,  and  the  Service  to 
discioss  development  of  the  agreement. 
The  participants  in  the  meetings  and 
discussions,  including  the  Service, 
generally  agreed  that  a  properly  crafted 
and  promptly-implemented 
conservation  agreement  could  provide 
for  the  long-term  viability  of  the  species. 

In  May  1996.  the  Service  wrote  all  13 
private  landowners  within  the  range  of 
the  salamander  to  solicit  their 
participation.  Only  two  landowners 
have  agreed  to  participate,  and  only  one 
is  known  to  have  salamander 
populations  on  their  property.  These 
populations  are  on  lands  proposed  for 
exchange  to  the  Coronado  National 
Forest.  The  Service  estimates  that 
approximately  31  percent  of  the  range  of 
the  salamander  are  owned  by 
individuals  not  currently  interested  in 
participating  in  a  conservation 
agreement.  Because  a  limited 
conservation  agreement  would  not 
protect  the  species  throughout  its  range, 
and  because  no  conservation  actions 
have  actually  been  developed  or 
implemented,  these  efforts  are 
inadequate  to  preclude  listing.  However, 
the  Service  will  continue  to  work  with 
and  encourages  the  participation  of  any 
interested  parties  in  the  conservation  of 
this  species. 

No  interest  in  the  development  of  a 
conservation  agreement  for  Spiranthes 
was  expressed  by  the  owners  of  the 
species'  habitat.  Some  interest  in  the 
development  of  a  conservation 
agreement  for  LUaeopsis  was  expressed; 
however,  only  a  few  sites  would  have 
been  protected  leaving  the  majority  of 
the  populations  unprotected. 
Additionally,  the  complex  natiue  of  the 
water  issues  involving  Lilaeopsis  made 
it  difficult  for  the  Service  to  assure  the 
few  interested  parties  that  listing  would 
necessarily  be  precluded  through  a 
conservation  plan.  This  lack  of 
assurance  was  unacceptable  to  one  of 
the  Federal  agencies.  Currently.  Fort 
Huachuca  is  the  only  Federal  entity 
working  on  a  conservation  plan  for 
Lilaeopsis.  This  plan  would  be  part  of 
a  larger  land  use  plan. 

Comment:  One  commenter  stated  that 
the  Service  was  trying  to  coerce  private 
landowners  into  compliance  with  the 
Act  through  the  use  of  conservation 
agreements.  This  commenter  also  stated 
that  the  Service  was,  through  the  use  of 
conservation  agreements,  attempting  to 


halt  all  ranching,  farming,  mining, 
logging,  surface  water  diversion, 
groundwater  pumping,  and  urban 
development,  without  the  due  process 
of  listing  the  species.  This  commenter 
believed  this  was  an  attempt  by  the 
Service  to  gain  greater  control  over 
activities  on  private  lands.  This 
commenter  also  stated  that  the  purpose 
for  the  inclusion  of  the  Sonora  Uger 
salfimander  in  the  cienega  species 
Usting  package  was  to  provide  a  means 
for  regulatory  action  on  private  lands  for 
the  two  plants. 

Service  Response:  Conservation 
agreements  are  voluntary  plans  for  the 
conservation  and  recovery  of  species. 
They  can  preclude  the  need  to  list 
species  by  removing  threats.  However, 
any  actions  developed  and  implemented 
are  a  result  of  discussion  and 
concurrence  of  all  parties  to  the 
agreement.  If  decisions  were  made  to 
halt  or  limit  ranching,  groundwater 
pumping,  or  other  activities,  these 
commitments  would  be  made  by  the 
property  owners  and  managers  where 
these  activities  occur.  If  such 
commitments  were  unacceptable  to  one 
or  more  parties,  they  would  have  the 
option  not  to  sign  the  agreement  and  not 
implement  such  activities.  The  Service 
characterizes  conservation  agreements 
as  positive  opportunities  for  landowners 
and  managers  to  voluntarily  take  actions 
to  conserve  species  being  considered  for 
listing  and  alleviate  the  need  for  listing 
and  any  resulting  regulatory 
requirements. 

The  Service  and  other  possible 
agencies  in  conservation  agreements 
administer  programs  to  fund  and  assist  . 
landowners  in  the  implementation  of 
conservation  actions.  The  salamander  is 
not  known  to  occur  with  Lilaeopsis  or 
Spiranthes,  with  the  possible  exceptions 
of  Scotia  Canyon  and  Los  Fresnos. 
However,  the  salamanders  at  these  sites 
have  not  been  identified  to  sv^species. 
Because  the  salamander  gene     .ly  does 
not  occur  with  the  plants,  re'     atory 
protection  afforded  the  salaniaiider 
would  have  no  effect  on  the  plants. 

Comment:  Several  conunenters 
recommended  that  the  Service  comply 
with  a  resolution  adopted  by  the 
National  Association  of  Counties  and 
the  Arizona  Comity  Supervisors 
Association  in  regard  to  implementation 
of  the  Act.  The  "Resolution  on 
Amending  the  Endangered  Species  Act" 
recommends  increased  participation  of 
counties  in  species  conservation, 
prelisting  activities,  listing  and  recovery 
decisions;  analysis  of  economic,  social 
and  cultural  impacts  of  listing; 
consultation  with  and  compensation  to 
affected  landowners;  and  other 
provisions.  Local  governments  should 


decide  if  species  should  be  listed. 
Listing  should  be  decided  by  a  vote  of 
the  residents  of  Cochise  County. 

Service  Response:  Section  4(a)  of  the 
Act  clearly  assigns  the  responsibility  of 
making  listing  decisions  to  the 
Secretaries  of  the  Interior  and 
Commerce,  not  to  local  governments  or 
a  voting  body.  However,  in  making 
those  decisions,  the  Secretaries  are 
required  to  take  into  account 
conservation  actions  (section  4(b)(1)(A)), 
notify  and  invite  comment  from  states, 
counties,  and  others  on  the  proposed 
rules  (section  4(b)(5)),  hold  one  public 
hearing  on  the  proposed  rule,  if 
requested  (section  4(b)(5)(E)),  and  take 
other  steps  to  ensure  that  the  concerns 
of  local  governments,  citizens,  and 
others  are  considered  in  the  listing 
decision.  The  Service  appreciates  the 
concern  of  local  governments  and 
citizens  of  southeastern  Arizona  in 
regard  to  this  and  other  Ustings.  The 
Service  will  work  closely  with  residents 
and  officials  in  the  management  and 
recovery  of  these  species. 

Comment:  One  commenter  stated  that 
beaver  reintroduction  on  the  upper  San 
Pedro  River,  proposed  by  AGFD  and  the 
BLM,  would  create  pond  and  marsh 
habitat  for  Lilaeopsis  and  make  listing 
imnecessary. 

Service  Response:  The  potential 
effects  of  beaver  reintroduction  on  the 
upper  San  Pedro  River  have  not  been 
fully  analyzed  as  yet;  however,  it  is 
possible  that  a  successful  reintroduction 
could  create  pond  and  marsh  habitats. 
While  a  successful  reintroduction  may 
provide  increased  habitat  for  Lilaeopsis, 
this  action  alone  does  not  remove  the 
complex  threats  necessitating  listing 
Lilaeopsis  as  endangered.  Water  issues 
on  the  San  Pedro  River  are  discussed 
later  in  this  rule.  Additionally, 
Lilaeopsis  has  not  shown  an  ability  to 
successfully  compete  with  many  aquatic 
plant  species.  Lilaeopsis  may  be  able  to 
opportunistically  colonize  such  habitats 
early  in  their  development;  however, 
other  plant  species  may  dominate  the 
habitat  at  later  stages  in  the  absence  of 
some  mild  disturbance  holding  the 
system  in  an  early  serai  stage. 

Comment:  One  commenter  suggested 
planning  efforts  for  the  San  Rafael 
Valley  could  be  used  to  conserve  these 
species. 

Service  Response:  The  Coronado 
National  Forest  has  produced  a  draft 
Lone  Mountain  Ecosystem  Plan  and 
discussions  are  underway  to  develop 
ecosystem  plans  for  other  portions  of 
the  San  Rafael  Valley.  The  Service  has 
participated  in  these  planning  efforts 
and  believes  that  they  have  a  potential 
to  contribute  to  recovery  of  the  Sonora 
tiger  salamander,  Lilaeopsis,  and 
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perhaps  Spiranthes.  However,  these 
plans  have  yet  to  be  finalized  and 
potential  benefits  of  these  planning 
efforts  have  not  yet  been  realized.  Thus, 
these  efforts  have  not  yet  affected  the 
status  of  the  species.  The  Service  will 
continue  to  work  with  landowners  and 
managers  in  the  San  Rafael  Valley  on 
conservation  actions.  These  actions  are 
expected  to  contribute  to  recovery. 

Comment:  One  commenter  stated  that 
Spiranthes  is  and  can  be  propagated  in 
botanical  gardens.  Growing  the  species 
in  gardens  should  be  pursued,  rather 
than  Federal  listing.  It  might  be  more 
cost-effective  to  propagate  the  species 
and  introduce  them  into  a  beneficial 
environment.  Another  commenter  stated 
that  Lilaeopsis  could  not  be  an 
endangered  species  since  it  could  be 
successfully  transplanted. 

Senrjce  Response:  The  Service  places 
priority  on  conservation  of  species  in 
the  wild  rather  than  pursuing 
horticultural  programs  for  species.  The 
cultivation  of  plants  with  subsequent 
outplanting  may  be  done  for 
reintroduction  purposes;  however,  that 
type  of  activity  alone  does  not  provide 
for  conservation  or  recovery  of  a 
species,  nor  does  it  address  the  habitat 
modification  or  destruction  threats  to  a 
species.  Tlie  listing  of  a  species  is  not 
evaluated  on  cost-effectiveness,  but  on 
the  best  available  scientific  and 
commercial  data  available.  The  ability 
to  transplant  a  species  has  no  bearing  as 
to  whether  or  not  that  species  warrants 
listing. 

Comment:  One  commenter  stated  that 
Arizona  Department  of  Water  Resources 
(1991)  found  that  50  percent  of  the 
water  available  in  the  San  Pedro  basin 
is  used  by  riparian  vegetation.  The 
commenter  stated  that  if  the  BLM  would 
remove  60  percent  of  the  trees  in  the 
basin,  there  would  be  ample  water  to 
supply  the  needs  of  these  three  species 
and  many  others. 

Service  Response:  Clearing  of  riparian 
vegetation  would  be  counter  to  the 
purposes  of  the  San  Pedro  River 
Riparian  National  Conservation  Area.  In 
the  legislation  establishing  the 
Conservation  Area,  the  BLM  was 
charged  with  conservation,  protection, 
and  enhancement  of  the  riparian  area. 
To  clear  the  riparian  vegetation  for 
water  salvage  would  counter  a 
Congressional  mandate.  As  noted  in 
Stromberg  et  al.  (1996),  Bock  and  Bock 
(1986),  McQueen  and  Miller  (1972), 
Yavitt  and  Smith  (1983),  and  Dawson 
(1993),  trees  in  a  riparian  system 
provide  for  increased  soil  fertility  and 
increased  soil  moisture  as  a  result  of 
hydrauhc  lift  and  serve  to  temper 
environmental  extremes  such  as 
temperatiire.  This  function  of  the 


overstory  in  a  riparian  system  is  likely 
to  benefit  Lilaeopsis.  Therefore,  the 
removal  of  this  system  component  could 
result  in  the  loss  ol  Lilaeopsis  from  the 
riparian  area  once  the  soil  fertility  and 
moisture  levels  drop  and  temperature 
extremes  occur.  In  addition,  riparian 
ecosystems  are  extremely  important  to 
numerous  other  species.  Removal  of 
large  numbers  of  trees  would  damage 
other  species'  habitat  and  would  not  be 
a  viable  conservation  measure. 

Comment:  One  commenter  asked  why 
the  Service  placed  plants  on  the 
Endangered  Species  list  if  the  Act  does 
not  apply  to  plants  on  private  lands, 

Service  Response:  Under  the  Act 
private  landowners  have  essentially  no 
responsibihties  regarding  conservation 
or  management  of  endangered  plants 
located  on  their  property;  however,  the 
Act  provides  for  consultation  by  Federal 
entities  under  section  7  of  the  Act  if 
their  actions  may  affect  a  listed  plant, 
regardless  of  whether  that  plant  occurs 
on  private  or  Federal  lands.  Therefore, 
while  a  private  landowner  may  not  have 
responsibility  to  protect,  conserve,  or 
manage  for  a  listed  plant,  a  Federal 
action  agency  is  responsible  if  an  action 
it  authorizes,  funds,  or  carries  out  may 
affect  a  listed  species  or  its  critical 
habitat. 

Issue  2:  Critical  habitat  should  be 
proposed  and  designated  for  one  or 
more  of  the  three  species.  The  Service 
did  not  comply  with  its  own  regulations 
when  proposal  of  critical  habitat  was 
found  to  be  not  determinable  for  the 
Sonora  tiger  salamander  and  Lilaeopsis. 
Critical  habitat  designation  is  necessary 
to  protect  the  habitat  of  these  species. 

Comment:  Several  commenters  stated 
that  the  Service  failed  to  follow  its  owti 
regulations  by  not  proposing  critical 
habitat  for  all  three  species  in  the 
proposed  rule.  Another  commenter 
requested  we  reissue  the  proposed  rule 
with  critical  habitat  proposed  for  all 
three  species,  all  areas  known  to  be 
occupied  by  the  species,  all  historical 
habitat,  and  all  areas  that  could  be 
restored  and  reoccupied  by  the  species. 

Service  Response:  The  Service's 
position  on  critical  habitat  for  these 
species  is  detailed  in  the  "Critical 
Habitat"  section  of  this  final  rule. 

Comment:  One  commenter  stated  that 
collecting  is  a  relatively  minor  threat 
compared  to  other  factors  that  threaten 
the  survival  and  recovery  of  Spiranthes: 
thus  the  benefits  of  critical  habitat 
outweigh  the  costs  and  critical  habitat 
should  be  proposed.  Another 
commenter  was  concerned  that 
protection  of  Spiranthes  and  its  habitat 
would  be  impossible  without  critical 
habitat  designation.  This  commenter 
was  concerned  that  there  would  be  a 


potential   hreat  to  Spiranthes  from 
continuec  livestock  grazing  of  cienega 
habitats. 

Sennce  Response:  The  Service  does 
not  believe  this  potential  benefit  of 
critical  habitat  designation  outweighs 
the  threat    f  collection  given  the 
extreme  rarity  of  this  orchid.  Due  to  this 
species'  cryptic  nature,  potential  threats 
or  impacts  to  its  habitat  would  be 
addressed  within  the  consultation 
process.  A-  this  is  a  plant  species 
provided  with  a  different,  and  lesser 
protection  than  an  animal,  pursuant  to 
section  9  oi  the  Act.  the  Service  would 
not  address  continued  use  of  a  cienega 
as  part  of  a  livestock  operation,  except 
through  the  consultation  process, 
regardless    f  whether  critical  habitat 
were  designated  or  not.  Additionally, 
preliminan,-  indications  are  that 
Spiranthes  may  benefit  from  a 
responsible  land  management  plan 
involving  light  disturbance  from 
grazing. 

Comment:  .Several  commenters  stated 
that  habitat  and  species  protection  and 
recover)'  afforded  through  consultation 
in  accordance  with  section  7  of  the  Act 
would  be  inadequate  without  critical 
habitat  designation. 

Senice  Response:  Section  7(a)(2)  of 
the  Act  requires  Federal  agencies,  in 
consultation  with  the  Secretaries  of  the 
Interior  and  Commerce,  to  ensure  that 
any  action  they  authorize,  fund,  or  earn,- 
out  is  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species  or  ;  suit  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
It  is  the  opinion  of  the  Service  that  the 
designation  of  critical  habitat  for  these 
three  species  would  not  be  beneficial 
and  therefore,  not  prudent. 

Issue  3:  Economic,  social,  and  cultural 
impacts  of  listing  need  to  be  evaluated 
and  considered  in  the  listing  process. 

Comment:  Several  commenters 
requested  that  the  Service  study  the 
indirect  and  direct  economic,  social, 
and/or  cultural  effects  of  listing  these 
three  species.  Concern  was  expressed 
that  listing  of  the  species  would  affect 
use  and  value  of  private  property,  result 
in  increased  taxes  and  reduced 
investment  in  the  local  community,  and 
adversely  affect  grazing  permittees  on 
state  and  Federal  lands.  Some 
commenters  stated  that  the  results  of 
this  analysis  should  be  weighed  with 
threats,  status,  and  other  listing  factors 
in  determining  whether  these  species 
should  be  listed. 

Service  Response:  50  CFR  424.1 1  (b) 
requires  the  Secretaries  of  the  Interior 
and  Commerce  to  make  decisions  on 
listing  based  on  "the  best  available 
scientific  anr^  commercial  information 
regarding  a  species'  status,  without 
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referencs  to  possible  economic  or  other 
impacts  of  such  detennination."  The 
Service  has  detennined  that  the 
designation  of  critical  habitat  for  these 
three  species  is  not  prudent. 

Comment:  One  commenter  stated  that 
the  Usting  and  establishment  of  critical 
habitat  would  give  the  Federal 
government  control  over  water  use 
where  the  species  occur.  This 
commenter  also  stated  that  the  species 
and  their  critical  habitat  would  be  given 
a  higher  priority  than  humans  in  a 
drought  situation. 

Searvice  Response:  Federal  actions, 
such  as  groundwater  use  by  Fort 
Huachuca  or  actions  by  the  BLM  that 
may  alter  San  Pedro  River  flows  or 
hydrology,  would  be  subject  to  the 
section  7  consultation  process,  which 
may  result  in  changes  to  proposed 
actions  to  avoid  jeopardizing  the 
continued  existence  of  a  listed  species. 
(For  further  discussion,  see  the 
"Available  Conservation  Measures" 
section  of  this  final  rule.)  Private  actions 
would  generally  be  exempt  from  the 
regulatory  provisions  of  the  Act,  unless 
Fmleral  funds  or  authorization  are 
needed,  or  if  the  action  would  result  in 
the  taking  of  a  Sonora  tiger  salamander. 
In  the  latter  case,  a  private  party  could 
seek  a  section  10(a)(1)(B)  incidental  take 
permit  to  legally  take  salamanders 
incidental  to  otherwise  lawful  activities. 
The  Service  is  not  proposing  or 
designating  critical  habitat  in  this  rule. 
Designation  of  critical  habitat  for  these 
three  species  was  detennined  to  be  not 
prudent  (see  "Critical  Habitat"  section). 

Comment:  One  commenter  stated  that 
the  listing  of  these  species  would 
eliminate  mineral  exploration  and 
exploitation  in  the  unique  and  rare 
Cananea  geologic  trend. 

Service  Response:  The  Service 
assimaes  the  commenter  refers  to 
mineralization,  particularly  copper 
deposits,  in  the  quartz/monzonite/ 
porphyry/copper  deposit  belt  in 
southeastern  Arizona,  southwestern 
New  Mexico,  and  adjacent  portions  of 
Mexico,  including  the  copper  deposits 
near  Cananea,  Sonora.  As  discussed 
elsewhere  herein,  if  mining  activities 
involved  a  discretionary  Federal  action, 
that  action  would  be  subject  to  section 
7  consultation.  For  instance, 
consultation  could  result  in 
modifications  to  mining  plans  of 
operation.  Prospecting  and  mining  of 
hardrock  minerals,  such  as  copper,  on 
Federal  lands  is  governed  by  the  Mining 
Act  of  1872  (16  U.S.C.  21  et  seq.].  Under 
this  law.  Federal  agencies  have  limited 
discretion  over  mining  activities.  Thus, 
many  activities  would  not  be  subject  to 
section  7  consultation.  If  mining  might 
result  in  the  taking  of  a  Sonora  tiger 


salamander,  this  take  could  be 
permitted  through  the  incidental  take 
statement  in  a  section  7  consultation  for 
Federal  actions,  or  through  a  section 
10(a)(1)(B)  permit  for  private  actions. 
The  listing  would  not  affect  mining 
activities  in  Mexico.  The  Service  is 
unaware  of  any  current  or  proposed 
copper  mines  or  other  mineral  mines  in 
the  quartz/monzonite/porphyry/copper 
deposit  belt  in  Arizona  or  New  Mexico 
that  may  affect  any  of  the  three  species. 
These  listings  would  not  eUminate 
mineral  exploration  and  exploitation  of 
the  quartz/monzonite/porphyry/copper 
deposit  belt. 

Comment:  One  commenter  stated  that 
the  impact  of  this  listing  would 
decimate  the  Babacomari  Ranch's 
historical  hvestock  operation  along  the 
Babacomari  River  and  would  eliminate 
this  viable  agricultural  enterprise. 

Service  Response:  Involvement  with 
the  Service  regarding  operation  of  this 
ranch  would  only  occur  within  the 
context  of  the  consultation  process  if  a 
Federal  action  agency  were  to  fund, 
authorize,  or  carry  out  an  activity 
related  to  the  operation  of  the  ranch,  or 
if  the  ranch  owners  wished  to  work  with 
the  Service  on  voluntary  conservation 
actions.  While  the  Service  does  not 
analyze  economic  effects  of  a  listing 
action,  it  is  not  anticipated  that  the 
listing  of  Spirantbes  will  have  an 
adverse  effect  on  the  ranching 
operations. 

Comment:  Commenters  stated  that  the 
Service  intends  to  close  Fort  Huachuca 
and  undermine  the  local  economy  and 
well-being  of  citizens  with  these 
listings.  The  listings  will  result  in  a 
cessation  of  Federal  highway  funds  and 
home  mortgages  in  Sierra  Vista.  Another 
commenter  stated  that  the  proposed 
listing  of  these  three  species  was  an 
attempt  to  halt  growth,  grazing,  and 
multiple  use  of  public  and  private 
lands.  One  commenter  reported  hearsay 
that  it  was  the  intent  of  the  5>ervice  to 
control  the  water  and  lives  of  the  people 
with  this  listing,  which  is  an 
inappropriate  purpose  of  the  listing 
process. 

Service  Response:  The  purpose  of 
these  listings  is  to  extend  the  protection 
of  the  Act  to  the  Sonora  tiger 
salamander.  Lilaeopsis,  and  Spiranthes. 
This  protection  does  not  authorize  the 
Service  to  close  Fort  Huachuca  or  assert 
jurisdiction  over  water  rights,  and  the 
Service  does  not  anticipate  significant 
impacts  to  local  economies  or  to  the 
well-being  of  citizens.  As  described  in 
"Available  Conservation  Measures" 
herein,  with  the  promulgation  of  this 
rule,  Federal  agencies,  including  Fort 
Huachuca  and  those  that  administer 
Federal  highway  funds  and  Federal 


loans,  will  be  required  to  comply  with 
section  7  of  the  Act  to  ensure  their 
activities  do  not  jeopardize  the 
continued  existence  of  these  species. 
Consultations  with  Federal  agencies, 
such  as  the  Coronado  National  Forest, 
Fort  Huachuca,  and  others,  may  result 
in  changes  to  proposed  actions  that  are 
at  the  discretion  of  the  action  agency. 
For  instance,  in  accordance  with  section 
7,  the  Coronado  National  Forest  has 
conferenced  with  the  Service  on 
proposed  reissuance  of  several  grazing 
permits  within  the  range  of  the  Sonora 
tiger  salamander.  The  Service  has 
recommended  that  the  Forest  develop 
and  implement  stock  tank  management 
plans  for  tanks  supporting  salamanders. 
These  plans  would  include  timing 
maintenance  activities  to  reduce  effects 
to  salamanders,  minimizing  removal  or 
damage  to  bankline  cover,  adding  brush 
and  logs  for  cover,  restricting  access  by 
cattle  to  selected  tanks  or  portions  of 
tanks,  pubUc  information,  and 
monitoring  and  periodic  removal  of 
normative  predators.  Similar  outcomes 
are  expected  from  futiu^  formal  section 
7  consultations  for  all  three  species. 
Further  discussion  of  water  issues  are 
addressed  in  the  following  comments. 

Comment:  One  commenter  stated  that 
a  moratorium  on  the  pumping  of 
groundwater  would  be  financially 
devastating  to  famihes. 

Service  Response:  As  discussed 
elsewhere,  pumping  of  groundwater  or 
other  actions  by  private  individuals  on 
private  lands  would  not  be  affected  by 
this  Usting,  with  the  possible  exception 
of  groundwater  piunping  that  would 
drain  a  stock  tank  occupied  by  Sonora 
tiger  salamanders  and  result  in  taking, 
or  other  activities  that  might  result  in 
the  taking  of  salamanders.  The  Service 
is  unaware  of  any  planned  or  ongoing 
groundwater  pumping  anywhere  within 
the  range  of  the  Sonora  tiger  salamander 
that  would  result  in  taking.  If  such  an 
action  were  proposed,  the  proponent 
could  seek  authorization  from  the 
Service  for  an  incidental  take  permit.  If 
groujidwater  pumping  involves  a 
Federal  authorization,  funding,  or  other 
discretionary  Federal  action,  that 
pimiping  would  be  subject  to  section  7 
consultation  if  the  action  may  affect  a 
listed  species. 

Comment:  One  commenter  noted  that 
the  listing  of  these  species  will 
complicate  the  issues  surrounding  the 
general  adjudication.  In  particular,  this 
commenter  believed  it  would  add 
another  obstacle  to  reaching  a 
negotiated  settlement  of  some  water 
rights  with  Federal  agencies. 

Service  Response:  A  general 
adjudication  of  water  rights  in  the  Gila 
River  system  and  its  source  is 
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underway,  pursuant  to  Arizona  Revised 
Statutes  45-251  to  45-260.  This 
adjudication  includes  the  San  Pedro 
River  watershed.  Major  water  rights 
holders,  particularly  in  the  Sierra  Vista 
subwatershed  (in  the  river's  watershed 
from  Fairbank  to  the  international 
border),  are  attempting  to  negotiate  a 
settlement  agreement.  Listing  of  these 
three  species  would  not  directly  affect 
water  rights.  Uses  of  water  may  be 
subject  to  section  7  consultation  if  such 
use  involves  a  discretioneiry  Federal 
action.  Subsequent  enforcement  actions 
in  regard  to  take  of  Sonora  tiger 
salamanders  could  potentially  also 
result  in  the  modification  or  cessation  of 
water  use  at  specific  sites,  but  the 
salamander  occurs  almost  exclusively 
outside  of  the  subwatershed.  Although 
water  rights  are  not  directly  affected  by 
these  listings,  the  Service  agrees  that 
listing  could  be  a  factor  in  the  issues 
surrounding  the  settlement  negotiations. 
The  Service  is  involved  in  the 
negotiations  and  is  likely  to  be  a  party 
to  any  settlement  agreement. 
Compliance  with  the  Act  in  regard  to 
water  use  may  be  addressed  in  the 
agreepient,  and  thus  could  provide  a 
framework  for  addressing  endangered 
species  issues  to  which  all  parties  to  the 
agreement  would  have  input.  Of  the 
three  species  listed,  only  Ulaeopsis  is 
well-represented  in  the  subwatershed. 

Comment:  One  commenter  stated  that, 
as  a  result  of  this  listing,  the  section  7 
consultation  process  will  add  time  and 
expense  to  any  urbanization  project. 

Service  Response:  If  a  Federal  agency 
is  involved  in  urbanization,  it  would 
need  to  evaluate  its  actions  and  possible 
effects  on  listed  species.  The  Service  is 
required  to  deliver  a  biological  opinion, 
which  concludes  consultation,  to  the 
action  figency  within  135  days  of  receipt 
of  a  request  for  consultation  (50  CFR 
402.14(e)).  If  the  action  agency 
incorporates  consultation  into  their 
planning  process  and  consultation  is 
initiated  early,  project  delays  are 
unlikely.  Some  additional  costs  may 
accrue  resulting  from  meetings  with  the 
Service,  preparation  of  documents,  and 
implementation  of  any  reasonable  and 
prudent  alternatives  or  measures  in  the 
biological  opinion.  Private  actions  that 
do  not  require  Federal  funds,  actions,  or 
authorization,  such  as  a  private 
individual  building  a  house  with  private 
funds,  are  not  subject  to  section  7. 

Issue  4:  Information  presented  in  the 
proposed  rule  was  insufficient  to 
support  Usting  or  was  in  error. 

Comment:  Several  commenters  stated 
that  the  status  and  population  trends  of 
Spiranthes  cannot  be  determined 
because  population  size  is  unknown 
and  cannot  be  accurately  determined 


because  an  unknown  percentage  of 
plants  are  dormant  and  nonflowering 
plants  are  difficult  to  find. 

Service  Response:  While  the  Service 
believes  that  additional  long-term 
studies  are  needed  to  more  accurately 
determine  the  stability  of  Spiranthes 
populations,  data  as  a  result  of 
monitoring  suggest  that  the  populations 
may  be  declining  based  on  the  tendency 
of  plants  to  remain  in  a  nonflowering 
state,  the  low  numbers  of  new  flowering 
plants,  and  the  reduction  to  a  single 
nonflowering  individual  at  one  site  in 
1991  (McClaren  and  Sundt  1992. 
Newman  1991).  The  definitive  answers 
on  population  biology  that  the 
commenters  believe  necessary  would 
involve  destructive  methodology  in 
order  to  determine  the  exact  number  of 
plants  and  percentages  of  absent 
individuals.  Such  a  destructive 
methodology  would  be  devastating  to  an 
extremely  rare  species  such  as  this  one 
and  could  result  in  the  extirpation  of 
some  populations.  Mark  Fishbein 
(University  of  Arizona,  in  litt.  1996),  a 
researcher  who  has  studied  Spiranthes 
extensively,  notes  that  the  Ufe  history  of 
this  species  provides  difficulties  in 
censusing;  however,  years  of 
observation  have  enabled  him  to 
estimate  the  total  number  of  individuals 
at  somewhere  below  5,000,  and  perhaps 
less  than  2,000. 

Comment:  Several  commenters  stated 
that  surveys  for  the  Sonora  tiger 
salamander  have  not  been  extensive 
enough  to  adequately  determine  its 
status.  Many  potential  habitat  sites  on 
private  lands  have  not  been  surveyed 
and  the  taxonomy  of  salamanders  found 
in  adjacent  portions  of  Sonora  needs  to 
be  clarified.  The  recent  discovery  of  a 
population  at  Fort  Huachuca  suggests 
the  range  of  the  species  may  be  greater 
than  originally  thought.  The  salamander 
is  thriving  in  stock  tanks. 

Service  Response:  Additional  survey 
work  conducted  since  the  proposed  rule 
was  published  further  clarifies  the 
status  of  the  Sonora  tiger  salamander 
(Collins  1996)  and  is  summarized  in 
"Background"  and  "Summary  of  Factors 
Affecting  the  Species."  As  of  late  1995. 
Dr.  James  CoUins  (Arizona  State 
University)  and  Tom  Jones  (Grand 
Canyon  University)  (pers.  comm.  1995) 
estimated  that  roughly  75  percent  of 
public  lands  within  the  range  of  the 
salamander  had  been  surveyed. 
Additional  extensive  surveys  occurred 
in  1996.  Surveys  of  private  lands,  most 
of  which  are  in  the  center  of  the  San 
Rafael  Valley  on  the  historic  San  Rafael 
de  la  Zanja  land  grant  and  comprise 
about  3 1  percent  of  the  range  of  the 
salamander,  have  been  sporadic  and 
incomplete.  The  Service  estimates  that 


perhaps  60  percent  of  lands  within  the 
range  of  the  salamander  have  been 
thoroughly  surveyed.  If  we  consider  the 
23  sites  where  salamanders  have  been 
foimd  during  one  or  more  of  the  last 
three  visits  from  1993  through  1996  as 
extant  populations,  and  if  breeding 
populations  occur  on  unsurveyed  lands 
in  a  density  similar  to  surveved  lands, 
then  conceivably  as  many  as  35  to  40 
"extant"  breeding  populations  could 
exist  in  Arizona.  Regardless,  a  limited 
geographic  range,  very-  limited  breeding 
habitat,  and  threats  to  the  species 
described  herein  warrant  protection  as 
an  endangered  species. 

The  Service  agrees  that  the  taxonomy 
of  the  tiger  salamander  population  at 
Los  Fresnos  in  Sonora  should  be 
clarified;  however,  presence  of  Sonora 
tiger  salamanaers  at  this  site  is  not 
unexpected  (the  salamander  locality  at 
Los  Fresnos  is  within  1.3  mi  (2.2  krn)  of 
the  international  boundary  and  2.2  mi 
(3.6  km)  of  three  extant  localities  in 
Arizona).  The  recently  discovered 
population  at  Fort  Huachuca  also  is  not 
unexpected.  It  is  approximately  1.4  mi 
(2.2  km)  west  of  a  salamander  locality 
(presumed  to  be  the  Sonora  tiger 
salamander)  in  Scotia  Canyon.  Neither 
of  these  new  populations  constitute 
significant  range  extensions,  or  lead  the 
Service  to  beheve  that  the  range  of  the 
salamander  is  much  greater  than 
indicated  in  the  proposed  rule.  Other 
potential  habitats  have  been  surveyed 
outside  of  the  known  range  in  Arizona 
and  Sonora,  but  no  Sonora  tiger 
salamanders  have  been  found  (Collins 
and  Jones  1987). 

The  Service  disagrees  with  the  general 
statement  that  the  salamander  is 
thriving  in  stock  tanks.  Manv  tanks 
within  the  range  of  the  salamander  are 
occupied  by  nonnative  predatory'  fish 
that  eUminate  salamander  populations 
and  prevent  colonization  by 
salamanders.  Bullfrogs,  which  also  prey 
on  salamanders,  are  well-established  in 
the  San  Rafael  Valley  and  have  become 
more  widely  distributed  since  1985 
(Collins  1996).  Virtually  no  recruitment 
of  salamanders  was  noted  by  Collins 
(1996)  during  his  surveys  in  1993-1994 
Furthermore,  disease  killed  all  aquatic 
salamanders  at  3  tanks  in  the  1980's  and 
recently  killed  salamanders  at  7  tanks, 
and  less  than  1 0  salamanders  were 
found  during  any  1  visit  at  16  of  32  sites 
surveyed  from  1993  through  1996 
(James  Collins,  pers.  comm.  1996). 

Comment:  Commenters  stated  that 
data  are  inadequate  to  determine  the 
status  of  any  of  the  three  species.  The 
information  upon  which  the  proposed 
listing  is  based  is  subjective  and 
premised  by  qualifiers  such  as  "might 
be."  "may,"  etc.  One  commenter  stated 
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that  presumptions  rather  than  science 
were  the  basis  for  listing.  The  same 
information  could  be  interpreted  that 
the  species  are  not  endangered. 

Service  Response:  All  three  species 
are  of  very  limited  distribution  and 
occupy  very  limited  and  sensitive 
aquatic  habitats.  The  reasons  for  their 
Umited  distributions  are  not  fully 
understood:  however,  the  Service  has 
attempted  to  describe  all  known  and 
potential  threats  to  the  species  in  the 
proposed  and  final  rules.  Potential 
threats  are  described  as  possibly 
affecting  the  species  and  are  treated  as 
uncertainties,  with  qualifiers  such  as 
"may"  and  "might  be."  Despite  these 
uncertainties,  sufficient  surveys  have 
been  conducted  to  adequately  assess  the 
current  status  of  the  species  and 
whether  they  warrant  listing.  The 
Service  makes  listing  determinations  on 
the  basis  of  the  best  scientific  and 
commercial  data  available  as  required 
under  section  4(b)(1)(A)  of  the  Act. 

Comment:  One  commenter  stated  that 
the  status  of  the  species  cannot  be 
determined  without  further  study  and 
survey  in  Mexico. 

Service  Response:  Collins  and  Jones 
(1987)  surveyed  30  sites  in  northeastern 
Sonora  and  26  sites  along  the  eastern 
slope  of  the  Sierra  Madre  Occidental  in 
northwestern  Chihuahua  without 
locating  Sonora  tiger  salamanders.  Other 
researchers  have  conducted  casual 
surveys  for  salamanders  in  northern 
Sonora  as  well,  without  finding  Sonora 
tiger  salamanders,  with  the  exception  of 
the  tiger  salamander  population  of 
unknown  subspecies  at  Los  Fresnos. 
The  Service  beUeves  that  if  the 
salamander  occurs  in  Sonora,  it 
probably  has  a  limited  distribution  and 
occurs  at  very  few  sites.  The  species  is 
most  likely  to  occur  in  tanks  or  cienegas 
near  the  international  boundary  in  the 
Sonoran  portion  of  the  San  Rafael 
Valley. 

Three  populations  of  Lilaeopsis  are 
known  firom  Sonora  (Warren,  et  al. 
1991);  however,  recent  efforts  have 
failed  to  locate  additional  populations 
of  this  subspecies.  Mark  Fishbein 
(University  of  Arizona,  in  lift.  1995)  has 
conducted  extensive  floristic  surveys  of 
the  Sierra  de  los  Ajos  (site  of  one 
recently-discovered  Lilaeopsis 
population  reported  herein)  and 
believes  the  potential  for  additional  new 
populations  in  that  region  to  be  low, 
although  not  all  potential  habitat  for  the 
species  has  been  surveyed.  Fishbein 
also  notes  that  threats  to  wetland 
habitats  in  Mexico  are  similar  to  those 
in  Arizona  and,  therefore,  Lilaeopsis  is 
probably  as  rare  and  threatened  there  as 
it  is  in  Arizona. 


Surveys  for  Spiranthes  species  in 
Mexico  have  not  located  populations  of 
Spiranthes  delitescens.  While  Sheviak 
(1990)  noted  that  P.M.  Catling  had  not 
found  Spiranthes  delitescens  in  his 
work  in  Mexico,  Sheviak  still  believed 
that  the  species  likely  occurred  in 
Mexico  at  that  time.  Recently,  Charles 
Sheviak  (University  of  New  York  at 
Albany,  in  litt.  1995)  stated  that  the 
species  appears  "  *   *   *  to  be  very 
restricted  and  critically  rare."  Jones,  et 
al.  (1995).  in  a  discussion  on  the 
phylogenetic  origins  and  taxonomy  of 
the  Sonora  tiger  salamander,  also  note 
the  unique  occiurences  of  Spiranthes 
and  the  Huachuca  springsnail 
{P\Tgulopsis  thompsoni)  within  the  San 
Rafael  Valley.  Sheviak  (in  litt.  1995) 
noted  in  reference  to  this  publication 
that  it  '*   *   •  suggests  that  this 
restricted  distribution  is  real  and  the 
result  of  biogeographic  processes  that 
have  produced  a  suite  of  similarly 
restricted  organisms." 

Comment:  One  commenter  stated  that 
Lilaeopsis  populations  are  increasing, 
thus  endangered  status  is  not  warranted. 

Servjce  Response:  The  size  of 
Lilaeopsis  populations  fluctuate 
depending  on  flood  cycles,  refugia, 
habitat  availability,  and  interspecific 
competition.  Since  publication  of  the 
proposed  rule,  some  populations  of 
Lilaeopsis  have  been  found  to  be  more 
extensive  in  their  aquatic  systems,  i.e. 
scattered  throughout  a  canyon  system  or 
in  upstream  tributaries;  however,  only 
one  new  population  has  been  found. 
The  other  populations  to  which  the 
commenter  is  referring  are  actually  new 
areas  of  clumps  of  plants  within  a 
larger,  connected  system  already  known 
to  contain  Lilaeopsis  Probably  the  most 
e.xtensive  expansion  of  Lilaeopsis  in  a 
system  has  been  within  the  upper  San 
Pedro  River.  At  the  time  of  the  proposed 
rule,  the  Service  only  knew  of  two 
springs  along  the  San  Pedro  River 
containing  Lilaeopsis.  Mark  Fredlake 
(BLM,  pers.  coram.  1996)  documented 
43  scattered  patches  of  plants  in  the 
upper  San  Pedro  River  prior  to  the  1996 
monsoon  floods.  Regardless  of  this 
information,  the  Service  has  not  seen  a 
reduction  in  threats  to  Lilaeopsis.  Past 
and  present  habitat  modification  and 
destruction  are  significant  issues  in  the 
Service  decision  to  list  Lilaeopsis  as 
endangered. 

Comment:  Spiranthes  is  not 
endangered.  It  has  existed  for  years  on 
mostly  Federal  grazing  lands  that  have 
been  well-managed  by  permittees. 

Service  Response:  With  the  exception 
of  four  individual  plants  recently  found 
on  public  lands,  all  of  the  known  sites 
for  Spiranthes  occur  on  private  land. 


Comment:  AGFD  herpetologist  Jeff 
Howland  is  cited  in  the  proposed  rule 
as  the  source  for  the  Sonora  tiger 
salamander  localities  in  Scotia  and 
Copper  canyons.  Mr.  Howland  has  not 
identified  the  salamanders  at  these 
locales  to  subspecies;  thus,  these 
localities  are  in  question. 

Service  Response:  The  Copper  Canyon 
locality  is  the  same  as  "Game  and  Fish 
Tank,"  which  Collins  (1996)  identifies 
as  a  Sonora  tiger  salamander  locality. 
Salamanders  from  Scotia  Canyon  have 
not  yet  been  identified  to  subspecies. 
This  has  been  noted  and  corrected  in 
this  final  rule. 

Comment:  One  commenter  noted  that 
loss  of  Lilaeopsis  habitat  was  the  result 
of  natural  rather  than  human-caused 
processes.  This  commenter  further 
stated  that  the  San  Pedro  River  and 
cienega  habitats  have  been  altered  by 
natural  climatic  change,  the  1887 
earthquake,  and  cattle.  The  commenter 
stated  that  these  changes  were  primarily 
the  result  of  the  geologic  cycle  and  did 
not  warrant  listing  Lilaeopsis  as  an 
endangered  species.  The  commenter 
further  stated  that  Lilaeopsis  habitats 
were  stable,  but  would  now  be  subject 
to  lawsuits  by  radical  environmentalists 
and  unknown  decisions  by  judges. 

Service  Response:  The  Service  is 
unaware  of  evidence  supporting  the 
comment  that  natural  geologic  cycles 
are  the  cause  behind  the  modification 
and  loss  of  cienega  and  riparian  habitats 
containing  Lilaeopsis.  The  1887 
earthquake  affected  the  distribution  of 
cienega  habitats  and  spring  flow  along 
the  upper  San  Pedro  River  (Hendrickson 
and  Minckley  1984),  but  whether 
Lilaeopsis  habitats  increased  or 
decreased  as  a  result  of  the  earthquake 
is  unknown.  Documented  loss  of 
Lilaeopsis  habitat  has  resulted  from 
habitat  modification  and  destruction 
resulting  from  human-related  activities; 
however,  there  has  been  a  synergistic 
effect  of  overuse  of  habitats  coupled 
with  drought.  The  Service  is  unaware  of 
long-term  research  indicating  that 
Lilaeopsis  habitats  are  stable.  The 
Service  is  unable  to  predict  the  extent 
(if  any)  that  Lilaeopsis  habitats  will  now 
be  subject  to  legal  actions;  however,  we 
believe  that  cooperative  partnerships  to 
help  conserve  and  restore  riparian 
habitats  will  provide  a  positive  basis  for 
commimity  interaction  in  the  recovery 
of  Lilaeopsis. 

Comment:  One  commenter  requested 
that  the  Service  provide  the 
mathematical  equation  used  in 
determining  whether  or  not  a  species  is 
endangered. 

Service  Response:  No  equation, 
mathematical  or  otherwise,  is  used  to 
determine  a  species'  status.  An 
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endangered  species  is  one  that  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range  (50  CFR 
424.02(e)).  Determination  of  whether  a 
taxon  meets  the  definition  of  an 
endangered  species  is  based  on  the  best 
scientific  and  commercial  data  available 
after  conducting  a  review  of  the  species' 
status.  Species  are  foimd  to  be 
threatened  or  endangered  based  on  an 
analysis  of  the  five  listing  factors 
evaluated  in  the  section  "Summary  of 
Factors  Affecting  the  Species,"  herein. 

Conunent:  One  commenter  found  that 
the  Service  failed  to  prove  these  species 
are  declining  and  also  failed  to  establish 
that  they  perform  vital  biological 
services  for  their  ecosystem,  are 
necessary  to  maintain  a  balance  of 
nature,  or  that  they  contribute  to 
biological  diversity  needed  for 
legitimate  scientific  purposes. 

Service  Response:  As  described  in  the 
previous  response,  the  Act  and  its 
implementing  regulations  require  status 
review  and  analyses  to  determine  if 
species  meet  the  definition  of  a 
threatened  or  endangered  species. 
Documented  declines  are  one  Une  of 
evidence  that  may  contribute  to  a 
decision  to  list  a  species;  other  factors 
may  be  important.  Documented  declines 
are  not  a  requirement  for  listing.  Neither 
do  endangered  species  need  not  perform 
vital  biological  functions  for  their 
ecosystems  or  contribute  to  biological 
diversity  (section  4(a)  and  4(b)  of  the 
Act). 

Comment:  One  commenter  questioned 
the  historical  reference  to  habitat 
quahties  of  the  Santa  Cruz  River  and 
stated  that  the  river  is  still  a  "rapid 
brook,  clear  and  crystal"  now,  following 
heavy  rains. 

Service  Response:  The  Service 
searched  historical  references  to  provide 
answers  to  the  specific  questions  and 
has  fully  incorporated  that  information 
into  the  rule;  however,  the  Service  is 
unaware  of  any  instances  where  the 
reach  of  the  Santa  Cruz  River  near 
Tucson  presently  meets  the  historical 
habitat  description. 

Comment:  One  commenter  stated  that 
information  provided  in  the  notice  was 
not  the  result  of  scientific  research  nor 
did  any  of  the  p>ersons  referenced  in  the 
notice  have  scientific  training  or 
expertise.  Another  commenter  stated 
that  the  Service  either  misrepresented 
the  best  scientific  and  commercial  data 
available  or  ignored  these  data 
altogether. 

Service  Response:  The  Service 
considered  all  known  sources  of 
information  in  its  decisions  to  Ust  these 
species.  As  required  in  50  CFR 
424.11(b),  the  best  scientific  and 
commercial  data  available  formed  the 


basis  for  these  decisions.  These  data 
included  pubUshed  and  unpublished 
reports  by  qualified  and  reputable 
biologists,  personal  communications 
with  researchers  and  biologists,  and 
comments  fit)m  the  public.  For  instance, 
much  of  the  status  information  on  the 
Sonora  tiger  salamander  is  based  on 
papers  by,  and  communications  with, 
Drs.  James  Collins  and  Thomas  Jones, 
Dr.  Collins  is  chair  of  the  Zoology 
Department  at  Arizona  State  University. 
Dr.  Jones  is  a  professor  at  Grand  Canyon 
Universitv. 

The  published  and  impublished  data 
supporting  hsting  of  Liiaeopsis  and 
Spiranthes  were  the  result  of  the  work 
of  a  number  of  experienced  biologists 
recognized  in  their  fields.  Much  of  the 
literature  cited  in  the  proposed  and  final 
rule  was  published  in  peer  reviewed 
scientific  journals.  Peer  reviewed 
scientific  joiuTials  provide  a  level  of 
scrutiny  that  ensures  pubhcation  of  the 
best  information  available. 

Issue  5:  Threats  to  the  three  species 
were  not  adequately  described  or 
supported  by  the  best  available 
information.  In  some  cases,  the 
discussions  of  threats  or  other 
information  presented  in  the  proposed 
rule  were  confusing,  unclear,  and 
contradictory  to  available  information. 

Comment:  One  commenter  questioned 
the  reference  to  a  loss  of  90  percent  of 
the  riparian  habitat  in  southern  Arizona. 
This  commenter  stated  that  the  loss 
figure  was  extrapolated  from  a  study  of 
cottonwood-willow  habitat  along  the 
Colorado  River  in  the  Yuma  area  and 
does  not  represent  an  actual  inventory 
of  historical  riparian  areas  in  the 
Arizona.  Another  commenter  also  stated 
that  this  figiu%  was  inaccurate. 

Service  Response:  The  proposed  rule 
stated  "The  State  of  Arizona  (1990) 
estimates  that  up  to  90  percent  of  the 
riparian  habitat  along  Arizona's  major 
desert  watercourses  has  been  lost, 
degraded,  or  altered  in  historic  times." 
The  Service  believes  this  is  an  accurate 
statement.  The  exact  percentage  of 
riparian  habitat  lost,  degraded,  or 
altered  cannot  be  determined,  because 
knowledge  of  predevelopment 
conditions  is  often  anecdotal  or 
incomplete.  However,  numerous  factors 
have  cimaulatively  resulted  in  habitat 
loss  and  degradation  throughout  most  of 
the  major  desert  watercourses  in 
Arizona,  particularly  the  Colorado,  Gila, 
Salt,  Santa  Cruz,  and  Verde  rivers. 
These  include — introduction  of 
nonnative  plants,  such  as  salt  cedar 
{Tamarix  spp.);  carrizo  [Phragmites 
australis),  and  watercress  [Rorippa 
nasturtjum-aquaticum];  construction 
and  operation  of  dams,  which  have 
altered  flow  and  flooding  regimes. 


sedimentation,  water  temperatures,  and 
channel  characteristics:  water 
withdrawals;  channelization;  and 
construction  of  levees  and  other  flood  or 
bankline  structures. 

In  contrast,  the  riparian  habitats  of  the 
San  Pedro  River  are  surprisingly 
unaltered,  and  provide  conditions  that 
do  not  occur,  or  are  very  rare,  on  other 
desert  watercourses.  Thus  there  is  great 
biodiversity  on  this  river  and  many  rare 
species,  such  as  Lilaeopsis,  occur  there 
Comment:  One  commenter  stated  that 
there  were  no  significant  current  threats 
to  any  of  these  species  in  the  San  Rafael 
Valley  with  the  exception  of  potential 
unmonitored  and  increased  recreation 
that  could  cause  habitat  degradation. 

Service  Response:  As  discussed  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section,  threats  to  the  species 
in  the  San  Rafael  Valley  are  many  The 
Service  acknowledges  that  recreational 
activities,  such  as  off-road  vehicle  use, 
fishing  that  would  involve  illegal  use  or 
transportation  of  bait  fish  or 
salamanders,  fire  caused  by 
recreationists  and  subsequent  watershed 
erosion  and  degradation,  wood  cutting, 
and  other  activities  are  threats  to  the 
Sonora  tiger  salamander,  Lilaeopsis, 
and/or  Spiranthes,  in  and  near  the  San 
Rafael  Valley.  However,  these  species 
face  many  other  threats  in  the  San 
Rafael  Valley  as  well.  As  discussed 
herein,  all  three  species  are  vulnerable 
to  chance  extinction  owing  to  limited 
numbers  of  populations  and 
individuals,  and  climatic  and  other 
environmental  variability.  The  Sonora 
tiger  salamander  is  threatened  by 
introduction  of  normative  predators, 
disease,  habitat  degradation  due  to 
hea\7  use  by  livestock  at  some  tanks, 
and  a  variety  of  other  factors,  all  of 
which  operate  in  the  San  Rafael  Valley. 
Subdivision  of  ranches  into  ranchettes 
or  housing  tracts  is  an  additional  threat 
to  all  three  species  within  the  San 
Rafael  Valley.  Subdivision  could  result 
in  fragmentation  of  cienega  habitats  and 
increased  groundwater  pumping. 

Comment:  One  commenter  stated  that 
discussions  of  threats  to  the  Sonora  tiger 
salamander  described  by  the  Service  at 
the  Patagonia  pubUc  hearing  and  in  the 
proposed  rule  differed.  In  particular,  the 
proposed  rule  indicated  the  salamander 
faced  many  more  serious  threats  than 
were  indicated  at  the  public  hearing. 

Service  Response:  Tne  Service's 
presentation  at  Patagonia  on  the 
proposed  hsting  was  abbreviated  to  allot 
as  much  Ume  as  possible  to  hear  public 
comment.  Rather  than  discuss  all 
known  or  potential  threats  in  detail,  the 
Service  presented  an  overview  of  the 
status  of  the  taxa  based  on  information 
in  the  proposed  rule. 
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Conwnent:  One  commenter  stated  that 
two  of  the  three  species  are  abundant 
and  not  in  peril  in  Mexico,  and 
therefore  listing  is  not  warranted. 

Service  Response:  Neither  Spimnthes 
nor  the  Sonora  tiger  salamander  have 
been  confirmed  from  Mexico,  although 
a  population  of  tiger  salamanders 
suspected  to  be  of  the  subspecies 
stebbinsi  was  observed  at  Los  Fresnos, 
Sonora.  Lilaeopsis  schaffneriana  ssp. 
recuTva  is  known  from  three  sites  in 
Sonora:  aH  of  these  sites  face  similar 
threats  to  those  north  of  the 
international  border,  in  the  United 
States. 

Comment:  One  commenter  stated  that 
Lilaeopsis  occurs  in  some  areas  without 
perennial  flows  and  with  a  regulated 
hydrograph,  contrary  to  information 
presented  in  the  proposed  rule. 

Service  Response:  The  Service  is 
unaware  of  any  sites  containing 
Lilaeopsis  that  do  not  have  perennial 
flows. 

Comment:  One  commenter  believed 
statements  in  the  proposed  rule 
suggesting  development  in  the  upper 
San  Pedro  River  Valley  will  result  in 
increased  erosion  and  other  detrimental 
hydrologic  effects  are  inacciu-ate  and 
imsupported. 

Service  Response:  Development  can 
result  in  elevated  runoff  rates,  such  as 
from  parking  lots  and  roadways,  and 
increased  erodibility  of  soils  due  to  soil 
disturbance,  removal  of  vegetation,  and 
disttirbance  of  natural  drainageways. 
hicreased  runoff  rates  and  erosion  in  the 
Sierra  Vista  subwatershed  can  lead  to 
more  frequent  "flash"  floods  and 
deposition  and  movement  of  sediment 
in  the  San  Pedro  River.  This  increased 
hydrologic  instability  would  be 
detrimental  to  Lilaeopsis.  which  does 
not  tolerate  high  levels  of  disturbance  or 
channel  instability.  Additionally,  flash 
floods  could  scour  existing  Lilaeopsis 
out  of  the  system  and  could  occur  with 
frequency  or  intensity  that  would  not 
allow  for  refugia  sites  for  Lilaeopsis  and 
subsequent  recolonization. 

The  dty  of  Sierra  Vista  has  adopted 
a  Surface  Water  Plan  to  address  regional 
management  of  siu^ace  runoff.  The  plan 
includes  construction  of  flood 
detention/retention  basins  at  30 
locations  (ASL  Hydrologic  & 
Engineering  Services  (ASL)  1995).  New 
construction  also  includes  provisions 
for  stormwater  retention  and  increased 
infiltration.  Fort  Huachuca  also  is 
investigating  stormwater  recharge  as  a 
part  of  their  Moimtain  Front  Recharge 
Project  (Fort  Huachuca  1995).  However, 
development  is  occurring  outside  of  the 
Sierra  Vista/Fort  Huachuca  areas 
without  these  same  controls,  the  city's 
plan  has  not  been  fully  implemented. 


and  the  Fort  is  in  the  planning  stages. 
Thus,  the  Service  still  considers  erosion 
caused  by  development  in  the 
watershed  a  threat  to  the  habitat  of 
Lilaeopsis  in  the  San  Pedro  River. 

Comment:  One  commenter  stated  that, 
contrary  to  statements  in  the  proposed 
rule,  stock  tank  maintenance  is 
beneficial  to  the  Sonora  tiger 
salamander  because  it  removes 
nonnative  fish.  Concern  also  was 
expressed  that  listing  would  result  in 
removal  of  grazing  and  cessation  of 
stock  tank  maintenance.  Another 
commenter  stated  that  habitat 
conditions  for  these  species,  especially 
the  salamander,  have  improved  in  the 
past  30  years  because  landowTiers  have 
directly  benefitted  and  increased  the 
extent  of  habitat  through  stock  tank 
construction. 

Service  Response:  Maintenance  of  the 
tanks  is  necessary  not  only  to  preserve 
their  value  for  livestock  but  also  to 
benefit  salamander  populations.  Tanks 
would  silt  in  and  aquatic  habitats  would 
be  lost  without  periodic  maintenance. 
The  Service  acknowledges  that 
maintenance  also  may  help  remove 
nonnative  fish  species  that  prey  upon 
the  Sonora  tiger  salamander.  Silt  is 
typically  removed  from  tanks  when  they 
are  dry  or  nearly  dry.  Remaining  fish 
might  be  dredged  out  of  the  tanks  or 
killed  during  silt  removal.  As  described 
in  the  proposed  rule,  salamanders 
present  in  the  tanks  would  probably 
also  be  killed.  The  Service  believes  that 
certain  mitigating  precautions  are 
possible  to  reduce  adverse  effects  to 
salamander  populations  resulting  from 
removal  of  silt  or  other  maintenance 
activities.  These  mitigation  measures 
will  be  addressed  through  the  section  7 
consultation  process  and  in  recovery 
planning.  As  discussed  elsewhere  in 
this  final  rule,  the  Service  believes  well- 
managed  livestock  grazing  is  compatible 
with  viable  salamander  populations. 
Thus,  listing  will  not  result  in  removal 
of  grazing  or  the  need  for  well- 
maintained  water  sources,  such  as  stock 
tanks. 

Comment:  Several  commenters  stated 
that  the  analysis  of  threats  in  the 
proposed  rule  did  not  take  into  account 
efforts  by  the  City  of  Sierra  Vista  and  the 
town  of  Patagonia  to  maintain  flows  in 
the  San  Pedro  River  and  Sonoita  Creek, 
respectively.  Groundwater  pumping  by 
Patagonia  does  not  affect  Sonoita  Creek. 
One  commenter  stated  that  the  Service 
had  been  contemptuous  and  arrogant  by 
not  dociunenting  in  the  proposed  rule 
the  City  of  Sierra  Vista's  efforts  to 
protect  the  riparian  habitat  of  the  San 
Pedro  River. 

Service  Response:  The  "Summary  of 
Factors  Affecting  the  Species  section" 


has  been  revised  to  include  efforts  by 
the  City  of  Sierra  Vista  and  Fort 
Huachuca  to  maintain  flows  in  the  San 
Pedro  River.  The  proposed  rule  did  not 
specifically  mention  groundwater 
pumping  by  the  Town  of  Patagonia  as  a 
threat  to  any  of  the  three  species. 
However,  the  Service  acknowledges  and 
appreciates  efforts  by  the  Town  of 
Patagonia  to  avoid  possible  adverse 
effects  to  listed  species  and  to  maintain 
flows  in  Sonoita  Creek. 

Comment:  One  commenter  stated  that 
testimony  by  Dr.  Thomas  Maddox, 
Department  of  Hydrology  and  Water 
Resources,  University  of  Arizona, 
refutes  information  presented  in  the 
proposed  rule  in  regard  to  the  effects  of 
groimdwater  pimiping  on  the  San  Pedro 
River.  Another  commenter  noted  that 
Maddock  and  Vionnet  (1991)  found  that 
"the  mean  depletion  rate  of  the  regional 
aquifer  in  the  Sierra  Vista  area  from 
piunping  is  very  small  and  that 
pumping  from  the  regional  aquifer  is  not 
the  major  factor  imperilling  stream 
flow."  This  commenter  also  stated  that 
the  conservation  measures  for  recharge 
and  reuse  of  sewage  effluent 
recommended  in  this  study  will  not  be 
implemented  if  the  listing  process  is 
finalized.  One  commenter  stated  that 
groundwater  pumping  does  not  pose  an 
immediate  threat  to  populations  of 
Lilaeopsis  at  Lewis  Spring  and  south  of 
Boquillas  Road. 

Servjce  Response:  The  point  of  the 
Service's  discussion  in  the  proposed 
and  final  rules  in  regard  to  groundwater 
pumping  in  the  Sierra  Vista 
subwatershed  is  that  vsrithdrawal  of 
water  from  the  aquifer  in  excess  of 
recharge  threatens  the  baseflow  of  the 
upper  San  Pedro  River  and,  in  turn, 
threatens  Lilaeopsis  habitat.  Nothing  in 
Dr.  Maddox's  testimony  nor  in  Maddock 
and  Vionnet  (1991)  refute  this  claim.  On 
page  46  of  Dr.  Maddock's  testimony  he 
states  that  if  pumping  continues  "the 
cone  of  depression  continues  to  expand. 
It  actually  turns  the  stream  (the  San 
Pedro  River),  which  is  in  some  cases 
perennial  in  the  reaches,  to 
intermittent."  On  pages  65  and  66  of  the 
testimony  he  states  that  if  pumping 
continues  the  San  Pedro  River  may 
become  like  reaches  of  the  Santa  Cruz 
River  that  are  now  dry  and  devoid  of 
riparian  vegetation  due  to  groimdwater 
pimiping.  He  goes  on  to  say  on  page  84 
of  the  testimony  that  during  the  period 
of  his  study,  groundwater  pumping  in 
the  Palominas  area  had  reversed  the 
flow  of  groundwater  so  that  the 
groundwater  was  flowing  to  the  cone  of 
depression  there,  rather  than  into  the 
San  Pedro  River,  which  directly  reduced 
river  flows. 
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Much  of  the  pumping  in  the 
Palominas  area  has  been  halted  in 
recent  years,  and  this  condition  may 
have  changed.  However,  it  illustrates 
the  potential  that  groundwater  pumping 
has  to  affect  flows  in  the  San  Pedro 
River.  The  problem  is  not  trivial.  ASL 
(1995)  calculated  that  the  cone  of 
depression  in  the  Sierra  Vista/Fort 
Huachuca  area  in  1995  was  in  excess  of 
36.6  m  (120  ft)  deep  with  drawdown 
levels  of  more  than  6.1  m  (20  ft) 
extending  from  north  of  Huachuca  City 
and  the  Babacomari  River  to  well  south 
of  Highway  90,  a  distance  of 
approximately  18  km  (11  mi).  Water  and 
Environmental  Systems  Technology, 
Inc.  (1994)  estimated  that  even  if  all 
pumping  stopped  in  the  Sierra  Vista/ 
Fort  Huachuca  area,  the  cone  of 
depression  would  continue  to  spread 
toward  the  river  as  it  flattened  out  and 
river  flows  would  continue  to  decline 
through  the  year  2088. 

Groimdwater  modeling  indicates  that 
effects  to  upper  San  Pedro  River 
baseflows  may  not  occur  for  25  years  or 
more  (ASL  1995).  thus  the  Service 
concurs  that  groundwater  pumping  in 
the  Sierra  Vista/Fort  Huachuca  area 
does  not  pose  an  immediate  threat  to 
Lilaeopsis.  However,  adverse  effects  are 
likely  to  occur  in  the  foreseeable  future 
unless  mitigating  actions  are 
implemented  very  soon.  These  measures 
could  include  water  conservation, 
effluent  recharge,  watershed 
improvements,  stormwater  recharge, 
and  others,  many  of  which  are  in  the 
planning  stages  or  are  being 
implemented  to  some  degree  in  the 
subwatershed.  Modeling  suggests  that  if 
effluent  recharge  and  other  measures  are 
implemented,  flows  may  actually 
increase  in  some  reaches  over  the  next 
100  years  (ASL  1995,  Water  and 
Environmental  Systems  Technology, 
Inc.  1994).  However,  in  the  long  term, 
unless  water  withdrawals  are  brought 
into  balance  with  recharge,  growing 
cones  of  depression  will  eventually 
capture  effluent  recharge  and  river 
flows,  and  Lilaeopsis  habitat  in  the  San 
Pedro  River  will  be  lost. 

Groundwater  elevation  has  already 
declined  under  portions  of  the 
Babocomari  River  (ASL  1995),  thus 
Spiranthes  occurring  on  that  river  may 
also  be  threatened  in  the  long-term.  The 
Service  is  unaware  of  studies  or 
modeling  that  specifically  addresses 
areas  where  the  species  occurs.  Loss  of 
Lilaeopsis  on  the  San  Pedro  River  and 
Spiranthes  on  the  Babocomari  River 
would  not,  alone,  likely  result  in  the 
extinction  of  these  species.  However, 
loss  of  these  populations  and  habitats 
would  significantly  increase  the 
likelihood  of  extinction  and 


substantially  reduce  or  preclude 
recovery  options. 

The  Service  does  not  believe  that 
listing  these  three  species  will  result  in 
the  City  of  Sierra  Vista,  Fort  Huachuca 
orDthers  in  the  Sierra  Vista 
subwatershed  abandoning  efforts  to 
reduce  water  use  and  increase  recharge. 
These  efforts  are  probably  driven  by 
projected  increased  pumping  costs  as 
groundwater  elevations  decline,  the  Gila 
River  water  rights  adjudication,  and 
other  considerations.  To  the  contrary, 
efforts  by  the  City  of  Sierra  Vista,  Fort 
Huachuca.  and  other  water  users  to 
conserve  water,  develop  effluent 
recharge,  enhance  mountain  front 
recharge,  etc.,  complement  actions  to 
recover  Lilaeopsis  and  Spiranthes. 

Comment:  Several  commenters  stated 
that,  contrary  to  information  presented 
in  the  proposed  rule,  livestock  grazing 
is  not  detrimental  to  Spiranthes. 
Populations  in  grazed  areas  are  larger 
and  healthier  than  at  a  site  where 
grazing  has  been  excluded  since  1969. 
Grazing  may  have  replaced  fire  as  a 
form  of  disturbance  in  cienegas. 
Removing  or  restricting  grazing  would 
be  detrimental  to  Spiranthes. 

Service  Response:  Discussions  of 
well-managed  livestock  grazing  and 
Spiranthes  presented  in  the  proposed 
rule  did  not  indicate  a  detrimental 
effect.  The  Service  stated  that  oiu 
preliminary  conclusion  is  that  well- 
managed  livestock  grazing  does  not 
harm  Spiranthes  populations. 
Additionally,  the  Service  acknowledges 
that  Spiranthes  may  favor  some  form  of 
mild  disturbance  and  would  not 
recommend  the  removal  of  grazing  as  a 
component  of  responsible  stewardship. 
However,  negative  effects  of  overgrazing 
remain  a  concern.  T^e  Service  has  tried 
to  differentiate  responsible,  well- 
managed,  hvestock  grazing  from  poor 
hvestock  management  and  overgrazing. 
Comment:  One  commenter  stated  that 
the  following  statement  in  the  proposed 
rule  is  incorrect;  groundwater  pumping 
in  the  Hereford-Palominas  area  has  the 
largest  impact  on  the  aquifer  of  any 
groundwater  pumping  in  the  upper  San 
Pedro  River  basin. 

Service  Response:  Wells  in  the 
Hereford-Palominas  area  are  or  were 
located  in  the  floodplain  of  the  San 
Pedro  River  and  draw  water  directly 
from  the  shallow  aquifer  and.  in  some 
cases,  from  deeper  regional  aquifers. 
Wells  farther  from  the  river,  such  as 
those  at  Fort  Huachuca,  draw  water 
from  deep  aquifers,  and  not  directly 
from  the  floodplain  aquifer.  Wells  that 
draw  water  from  the  floodplain  aquifer 
are  more  hkely  to  directly  affect  river 
flow,  but  wells  elsewhere  in  the 
watershed  may  intercept  groundwater 


flow  that  would  otherwrise  be 
discharged  to  the  floodplain  aquifer 
(ASL  1994).  As  of  1990.  pumping  m  the 
Palominas-Hereford  area  exceeded 
shghtly  that  in  the  Sierra  Vista-Fort 
Huachuca  area  (ASL  1994,  Arizona 
Department  of  Water  Resources  1991). 
Pumping  at  Palominas-Hereford  has 
probably  decUned  since  then,  while 
pumping  at  Sierra  Vista-Fort  Huachuca 
has  likely  increased,  but  the  former 
would  still  be  the  major  impact  on  the 
floodplain  aquifer  because  it  extracts 
water  primarily  from  that  aquifer, 
whereas  water  pumped  in  the  Sierra 
Vista-Fort  Huachuca  area  comes  from 
deeper  aquifers. 

Comment:  One  commenter  stated  that 
the  drying  of  stock  tanks  inhabited  by 
Sonora  tiger  salamanders  is  not  a 
serious  threat  because  the  larval 
salamanders  metamorphose  and  return 
to  breed  when  the  tanks  refill. 

Service  Response:  If  tanks  dry  out 
slowly,  some  salamanders  will 
metamorphose  into  terrestrial  adults 
and  leave  the  tank.  Young  larval 
salamanders,  perhaps  less  than  6 
months  of  age.  and  some  branchiate 
salamanders  (mature  aquatic  forms), 
particularly  older  branchiates,  are 
incapable  of  metamorphosing  into  a 
terrestrial  form  and  would  be  lost.  The 
percentage  of  aquatic  salamanders  lost 
when  a  tank  dries  out  would  depend  on 
the  age  structure  of  the  population  and 
the  dryness  of  the  season.  If  a  tank  dried 
during  May  or  )une.  which  is  the  drv 
season  in  the  San  Rafael  Valley,  most  or 
all  salamanders  hatched  that  spring 
would  not  be  able  to  metamorphose. 
Survival  of  salamanders  during 
metamorphosis  or  after  thev  leave  the 
tank  is  unknown,  but  predation  of 
larvae  may  be  high  as  water  levels 
dechne  (Webb  and  Roueche  1971).  If 
aquatic  habitat  in  a  tank  is  lost  rapidly 
due  to  sedimentation  after  a  storm  or 
breaching  of  the  impoundment, 
salamanders  would  not  be  capable  of 
metamorphosing  into  terrestrial  forms 
and  all  aquatic  salamanders  would  be 
lost.  Terrestrial  adults  in  the  area  may 
return  to  the  tank  when  it  refills,  breed, 
and  repopulate  the  tank  with  larvae  and 
branchiates.  This  has  apparently 
occurred  at  several  sites,  including 
Campini  Mesa  North  Tank.  Huachuca 
Tank.  Parker  Canyon  Tank  #1,  and  hiez 
Tank;  (Collins  1996.  Collins  et  al.  1988). 
However,  as  noted  in  the  "Summarv'  of 
Factors  Affectmg  the  Species"  section,  if 
a  tank  were  dr\'  for  several  years  and 
isolated  from  other  salamander 
populations,  insufficient  terrestrial 
salamanders  may  remain  and 
immigration  from  other  populations 
may  be  inadequate  to  recolonize  a  tank. 
In  any  case,  drying  of  a  tank  and  loss  of 
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any  salamanders  may  reduce  the 
number  of  breeding  individuals  and 
further  reduce  genetic  heterogeneity, 
which  is  very  low  in  this  subspecies. 
Further  reduction  of  genetic  diversity 
increases  the  chance  of  local 
extirpations,  as  described  in  "Summary 
of  Factors  Afiiecting  the  Species" 
section.  The  Service  acknowledges,  and 
discussions  herein  have  been  modified, 
to  recognize  that  drying  of  tanks  can 
control  some  nonnative  predators, 
particularly  fish. 

Comment:  One  commenter 
recommended  not  listing  Spimnthes 
because  endangered  status  will  increase 
the  demand  for  specimens  and  result  in 
increased  collecting  pressure. 

Service  Response:  The  Service 
acknowledges  that  listing  could 
potentially  increase  demand  for 
specimens;  however,  the  Service 
believes  that  the  benefits  of  listing 
Spuranthes  outweigh  any  additional 
potential  collecting  pressures  that 
listing  may  create. 

Comment:  One  commenter  stated  that 
the  three  species  have  coexisted  with 
cattle  grazing  for  over  300  years,  and 
historical  grazing  intensity  was  much 
greater  than  it  is  today.  As  a  result, 
cattle  grazing  cannot  be  a  threat. 
Another  conunenter  stated  that  studies 
have  shown  salamander  populations 
decline  when  grazingis  halted. 

Service  Response:  The  Service 
acknowledges  that  these  species  have 
coexisted  with  cattle  grazing  for  up  to 
300  years.  At  times  in  the  past  and  in 
certain  areas,  stocking  levels  were  much 
greater  than  today  (Hadley  and  Sheridan 
1995).  However,  we  disagree  that  this 
long  coexistence  is  evidence  that  cattle 
grazing  has  no  adverse  effects  and  does 
not  threaten  these  species.  As  discussed 
in  the  "Summary  of  Factors  Affecting 
the  Species,"  the  effects  of  improper 
cattle  grazing  practices  on  these  species 
are  many,  and  depending  on  the  species 
and  the  circumstances,  may  have 
varying  impacts  on  the  three  species. 
The  Service  is  imaware  of  any  studies 
that  found  salamander  populations 
declined  when  grazing  was  halted.  With 
the  exception  of  the  population  at  Fort 
Huachuca.  the  entire  range  of  the 
salamander  has  been  grazed  by  cattle  for 
many  years. 

Comment:  One  commenter  suggested 
that  declining  salamander  populations 
may  be  attributable  to  predation  by 
various  birds  and  mammals  rather  than 
factors  indicated  in  the  proposed  rule. 

Service  Response:  Preiiation  by 
coyotes,  bobcats  (Webb  and  Roueche 
1971),  badgers  (Long  1964),  raccoons, 
gulls,  and  wading  birds  (Degenhardt  et 
al.  1996)  has  been  documented  for  other 
subspecies  of  tiger  salamander,  and 


predation  by  a  variety  of  birds  and 
mammals  likely  contributes  to  mortality 
of  Sonora  tiger  salamanders.  However, 
population  declines  and  extirpations  of 
this  subspecies  have  not  been  attributed 
to  bird  and  mammal  predation;  the  most 
apparent  and  direct  causes  are  predation 
by  nonnative  fish  and  mortality  due  to 
disease  (Collins  and  Jones  1987,  Collins 
1996). 

Comment:  The  species  are  not 
adversely  affected  by  threats  because 
they  are  capable  of  moving  to  other 
locations. 

Service  Response:  All  three  species 
have  limited  distributions  and  are  foimd 
only  in  rare  wetland  habitats  with  very 
specific  characteristics.  For  instance, 
aquatic  populations  of  the  Sonora  tiger 
salamander  only  occur  in  stock  tanks 
and  impounded  cienegas  in  the  San 
Rafael  Valley  and  adjacent  areas  where 
nonnative  predators  are  rare  or  absent 
and  other  subspecies  of  salamander  are 
absent.  The  salamander  possesses 
limited  mobility  and  may  not  be  able  to 
move  outside  of  its  ciurent  range  due  to 
competition  and/ or  interbreeding  with 
other  subspecies  or  for  other  reasons. 

Spirantnes  has  an  extremely  limited 
distribution  that  may  be  the  result  of  a 
unique  evolutionary  history  in  the  San 
Rafael  Valley  as  discussed  previously  in 
this  rule.  There  are  few  sites  remaining 
that  may  be  capable  of  supporting  a- 
population.  were  the  species  able  to 
colonize  them. 

The  ability  of  Lilaeopsis  to  colonize 
new  areas  within  an  aquatic  system  is 
dependent  on  the  availability  of  habitat 
and  the  existence  of  refugia  within  that 
system.  This  has  been  discussed 
previously  in  this  final  rule.  None  of 
these  three  species  are  able  to  move  to 
other  locations  when  threats  occiu'.  The 
species  cannot  move  elsewhere  because 
there  are  few.  if  any,  suitable  habitats  to 
which  they  can  move  with  limited 
mobility. 

Comment:  One  commenter  stated  that 
it  made  no  sense  to  reestablish 
Lilaeopsis  in  the  San  Pedro  River  as  that 
habitat  is  subject  to  scouring  and 
flooding  and  would  not  be  an 
appropriate  habitat. 

Service  Response:  Various  microsites 
providing  refugia  for  Lilaeopsis  along 
the  San  Pedro  River  have  enabled  this 
plant  to  reestablish  itself  within  the 
main  channel  in  areas  providing 
appropriate  habitat. 

The  experts  referenced  in  the 
proposed  rule  are  reputable  biologists 
with  an  extensive  knowledge  of 
Spiranthes.  The  extent  of  their 
qualifications  as  fire  ecologists  is 
unknown  to  the  Service;  however,  as 
these  experts  (McClaren.  Sundt,  Gori, 
and  Fisbbein)  are  taxonomists  and 


ecologists  with  recognition  in  their 
fields,  the  Service  sees  no  reason  to 
question  their  expertise  because  data  on 
the  effects  of  fire  is  inconclusive  at  this 
time. 

Comment:  One  commenter  stated  that 
consvunptive  water  use  by  sand  and 
gravel  operations  was  inadequately 
evaluated.  The  commenter  stated  that 
the  Service  has  no  substantive  evidence 
that  sand  and  gravel  mining  and 
processing  could  cause  Spiranthes  or 
Lilaeopsis  habitat  or  population  losses 
either  upstream  or  downstream  of  a 
mining  operation.  The  commenter 
further  added  that  the  Service  failed  to 
provide  information  on  how  sand  and 
gravel  mining  at  the  Babacomari  Ranch 
could  affect  at  least  one  Spiranthes 
population. 

Service  Response:  Mining  of  sand  and 
gravel  within  riparian  systems  can 
destabilize  stream  banks  and  channels, 
resulting  in  loss  of  riparian  vegetation 
and  increased  stream  sediment  loads. 
The  Service  has  described  herein  the 
pumping  of  groundwater  to  process 
mined  materials  near  the  Babacomari 
River  as  a  potential  threat  to  one 
Spiranthes  site.  This  groundwater 
pimiping.  combined  with  an  expanding 
cone  of  depression  in  the  aquifer  at 
Sierra  Vista  and  Fort  Huachuca,  could 
dewater  portions  of  the  Babacomari 
River,  and  the  Spiranthes  population 
located  near  the  river  could  be  Idst  with 
the  elimination  of  siuface  water. 

Comment:  One  commenter  stated  that 
the  San  Pedro  River  would  not  be 
suitable  habitat  for  the  species  because 
it  is  a  dynamic  system,  and  thus  would 
not  provide  habitat  for  successful 
reestablishment . 

Service  Response:  The  San  Pedro 
River  is  outside  of  the  range  of  the 
Sonora  tiger  salamander  and  Spiranthes. 
The  Service  does  not  consider  the  San 
Pedro  River  as  recovery  habitat  for 
either  of  these  species.  While  the  San 
Pedro  River  is  a  dynamic  system, 
Lilaeopsis  has  been  able  to  remain 
established  within  the  system  because 
of  refugia  sites  that  have  not  yet 
undergone  massive  scouring  or  loss  of 
pereimial  waters.  An  opportimistic 
species  Lilaeopsis,  has  been  able  to 
recolonize  some  of  the  disturbed 
habitats  resulting  from  the  dynamic 
natiue  of  the  system.  The  San  Pedro 
River  is  an  important  recovery  habitat 
for  Lilaeopsis. 

Issue  6:  The  three  species  should  be 
listed  as  threatened  rather  than 
endangered. 

Comment:  One  commenter  stated  that 
the  three  species  should  be  listed  as 
threatened  rather  than  endangered 
because  threats  are  localized  and  some 
populations  are  secure.  Another 
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commenter  stated  that  the  proposed  rule 
should  be  withdrawn  because  there  is 
no  biological  evidence  that  the  species 
meet  the  statutory  definition  of 
endangered  species.  The  best  available 
scientific  information  does  not  support 
the  contention  that  they  are  endangered 
throughout  a  significant  portion  of  their 
range. 

Service  Response:  An  endangered 
species  is  one  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  its  range  (50  CFR  424.02(e)).  A 
threatened  species  is  likely  to  become 
an  endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range  (50  CFR 
424.02(m)).  The  three  species  listed  here 
are  endangered  because  of  widespread 
and  serious  threats  that  are  thoroughly 
discussed  in  the  "  Summary  of  Factors 
Affecting  the  Species"  section  of  this 
rule. 

Issue  7:  The  Service  failed  to  follow 
Federal  or  other  regulations  in  regard  to 
the  listing  of  these  species. 

Comment:  The  proposed  rule  is  void 
because  this  final  rule  was  not 
published  within  12  months  of  receipt 
of  the  listing  petitions. 

Service  Response:  The  Service 
published  a  proposed  rule  to  list  these 
species  on  April  3,  1995.  In  accordance 
with  50  CFR  424.17,  the  Service  is 
required  to  publish  a  final 
determination,  withdrawal,  or  extension 
within  1  year  of  the  date  of  the  proposed 
rule.  In  this  case,  the  final  rule  was 
published  well  over  a  year  after  the 
proposed  rule;  however,  this  was  due  in 
part  to  legislation  preventing  the  Service 
from  issuing  final  rules  from  April  10, 
1995,  to  October  1,  1995;  a  near 
cessation  of  fisting  actions  from  October 
1,  1995,  to  April  26,  1996,  due  :o  budget 
limitations.  The  Service  disagrees  that 
this  invalidates  this  final  rule. 

Comment:  One  commenter  stated  that 
the  Service  did  not  provide  adequate 
time  for  the  public  to  comment  on  the 
proposed  rule.  The  Service  violated  the 
Act  and  the  Administrative  Procedure 
Act  (APA)  by  not  providing  the  pubhc 
with  sufficient  opportunity  to  comment. 
The  Service  also  violated  both  Acts  by 
denying  public  access  to  materials  upon 
which  the  proposed  rule  was  based.  One 
commenter  stated  that  the  first  pubhc 
hearing  was  held  in  a  small  town 
located  in  a  different  county,  and  far 
away  from  the  major  population  area 
impacted  by  the  proposed  listing — a 
transparent  attempt  to  prevent  pubhc 
awareness  in  the  City  of  Sierra  Vista. 

Service  Response:  The  Service  is 
required  to  allow  60  days  for  public 
comment  on  proposed  rules  (50  CFR 
424.16(c)(2)).  Three  comment  periods 
were  provided  on  the  proposed  rule, 


including  a  60-day  period  from  April  3 
to  June  2,  1995;  30  days  fi-om  June  24 
to  July  24,  1995;  and  45  days  from 
September  11  to  October  27,  1995;  a 
total  of  135  days. 

The  Service  is  required  to  hold  at 
least  one  pubhc  hearing  if  any  person  so 
requests  within  45  days  of  publication 
of  a  proposed  rule  (50  CFR  424.16(c)(3)). 
The  Service  received  two  requests  for  a 
public  hearing  within  the  45  day  request 
period.  In  response,  a  public  hearing 
was  held  in  Patagonia,  the  closest  town 
with  facilities  for  a  hearing  to  the 
residents  requesting  the  hearing  and 
only  36  highway  miles  from  Sierra 
Vista.  Additional  requests  for  a  pubhc 
hearing  in  Sierra  Vista  were  received 
more  than  45  days  after  pubfication  of 
the  proposed  rale.  The  Service  granted 
those  requests  and  held  a  second  public 
hearing  in  Sierra  Vista. 

In  response  to  requests  from  the 
public,  and  in  accordance  with  the  Act 
and  its  implementing  regulations,  the 
Freedom  of  Information  Act,  and  the 
APA,  the  Service  provided  copies  of 
documents  to  several  members  of  the 
public  and  loaned  the  administrative 
record  to  the  City  of  Sierra  Vista  for 
copying.  Some  requests  for  information 
were  not  promptly  addressed  because 
they  were  contained  within  comment 
letters  on  the  proposed  rule.  In 
accordance  with  Service  guidance  on 
implementation  of  Public  Law  104—06 
that  halted  work  on  final  rules, 
comment  letters  were  filed  and  not  read; 
thus  granting  of  some  information 
requests  were  delayed.  However,  the 
Service  did  not  deny  any  information 
requests,  with  the  exception  of 
information  withheld  in  accordance 
with  exemptions  to  disclosure  under  the 
Freedom  of  Information  Act. 

Comment:  One  commenter  stated  that 
people  without  proper  biological 
training  influenced  the  listing  process, 
and  thus  the  process  is  flawed. 

Service  Response:  The  Service  is 
required  to  consider  all  comments  and 
information  received  regardless  of  the 
extent  of  any  biological  training  of  the 
people  submitting  them.  The  Service 
recognizes  that  non-biologists  may  have 
valid  comments  or  information  that  may 
contribute  to  a  final  determination. 
However,  the  Service's  decision  to  list 
these  species  were  based  only  on  the 
best  scientific  and  commercial 
information  available,  in  accordance 
with  50  CFR  424.11(b). 

Comment:  Several  commenters  stated 
that  the  Service  failed  to  comply  with 
its  own  regulations  governing  public 
notification  of  hearings  on  the  proposed 
rule.  Other  commenters  believed  more 
public  hearings  were  necessary  and  that 
pubhc  meetings  on  the  proposed  rule 


should  be  held  in  all  areas  potentially 
affected.  Hearing  times  and  locations 
were  inconvenient  and  not  conducive  to 
public  participation. 

Service  Response:  In  regard  to  pubhc 
notification  of  pubhc  hearings.  50  CFR 
424(c)(3)  and  provisions  of  the  APA 
require  the  Service  to  publish  a  notice 
in  the  Federal  Register  not  less  than  15 
days  before  the  hearing  is  held.  Notices 
announcing  a  public  hearing  were 
pubhshed  in  the  Federal  Register  21 
days  before  the  July  13,  1995.  hearing  in 
Patagonia  (June  22'  1995)  and  15  days 
before  the  September  27.  1995,  public 
hearing  in  Sierra  Vista  (September  12. 
1995).  The  Service's  Listing  Handbook, 
which  is  internal  agency  guidance, 
requires  that  notifications  of  pubhc 
hearings  be  published  in  major  and 
local  newspapers  within  20  days  of  the 
hearing.  This  requirement  was  met; 
pubhcation  dates  and  newspapers 
where  notices  were  pubhshed  are  listed 
in  "Summar\'  of  Comments  and 
Recommendations  "  section.  Hearings 
were  held  in  the  evenings  during  the 
week,  when  most  people  are  not 
working  and  can  attend.  The  hearing 
locations  were  in  Patagonia  and  Sierra 
Vista,  which  are  major  population 
centers  near  the  center  of  the 
distribution  of  these  species,  and  near 
the  homes  of  citizens  requesting 
hearings. 

Comment:  Commenters  stated  that  the 
Service,  in  violation  of  its  own 
regulations,  failed  to  give  notice  to  and 
consult  with  local  authorities  in  the 
Republic  of  Mexico,  on  development  of 
the  proposed  rule  and  failed  to  notify 
Mexico  of  publication  of  the  proposed 
rule. 

Service  Response:  A  letter  notifying 
the  Ehrector  General.  Direccion  General 
de  Vida  Silvestre.  Mexico  City,  Mexico 
of  this  final  determination,  along  with  a 
copy  of  the  proposed  rule  (60  FR  16836) 
was  sent  to  for  review  and  comment.  As 
of  December  9.  1996.  no  comments  were 
received  from  the  Mexican  government. 
Comment:  Listing  of  the  three  species 
would  constitute  a  violation  of  th^ 
National  Environmental  Polic\'  Act  of 
1969  (NEPA),  because  the  Service  did 
not  analyze  the  economic  impacts  of  the 
action.  Because  the  Service  did  not 
provide  adequate  notice  and 
opportunity  to  the  public  to  comment 
on  the  proposed  rule,  the  Service  must 
complete  an  NEPA  analysis  to  guard 
against  an  arbitrary  and  capricious 
decision.  An  environmental  assessment 
or  impact  statement  should  be 
completed  prior  to  fisting. 

Senice  Response:  As  discussed  in  the 
"National  En\ironmental  Policy  Act" 
section  in  this  rule,  the  Service  has 
determined  that  neither  environmental 
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assessments  Dor  environmental  impact 
statements  need  to  be  prepared  for 
proposed  or  final  Usting  actions. 

Comment:  The  Act  is  expired  and 
thus  these  species  should  not  he  listed. 

Service  Response:  No  laws  or 
regulations  limit  the  duration  of  the 
Act's  provisions.  Section  15(a)  of  the 
Act  authorizes  appropriations  for 
implementation  only  through  fiscal  year 
1992,  but  Congress  has  appropriated 
funds  in  each  fiscal  year  since  1992  to 
fund  activities  such  as  this  final  rule. 

Comment:  De  facto  division  of  species 
into  separate  populations  at  the 
international  border  is  unsupported  by 
either  biology  or  the  Act,  and  runs 
counter  to  the  1984  Agreement  of 
Cooperation  of  Wildlife  between  Mexico 
and  the  Service. 

Service  Response:  The  Service  has  not 
attempted  to  split  species  into  separate 
populations  with  the  international 
boundary  as  a  dividing  line.  Each 
species  or  subspecies  is  being  listed 
throughout  its  range.  The  term 
"population"  is  used  in  this  rule  only  as 
a  term  of  convenience  when  referring  to 
a  particular  part  of  a  taxon's  range. 

Comment:  One  conunenter  stated  that 
the  notice  was  irretrievably  flawed  on  a 
legal  and  technical  basis  by  its  use  of  an 
obsolete  address  to  which  comments 
and  requests  for  public  hearings  on  the 
proposed  rule  were  to  be  sent. 
Additionally,  this  conunenter  stated  that 
comments  and  materials  received  were 
not  available  for  public  inspection  at  the 
old  address;  therefore,  the  Service  must, 
by  law,  withdraw  the  proposed  rule. 

Service  Response:  Between  the  time 
the  proposed  rule  was  prepared  and  its 
publication,  the  Service  moved  its  office 
location  within  Phoenix,  Arizona.  The 
proposed  rule  listed  the  old  address  and 
facsimile  number  and  the  correct 
telephone  number.  The  Service  received 
some  comment  letters  mailed  to  the  old 
address,  indicating  that  the  Post  Office 
was  forwarding  the  mail.  A  recorded 
phone  message  at  the  old  phone  number 
also  informed  callers  of  the  new  number 
in  the  event  the  old  office  was 
contacted.  The  Service  is  unaware  of 
any  conunent  letters,  requests  for 
hearings,  or  requests  to  inspect  records 
that  were  returned  to  the  sender,  or 
telephone  callers  that  were  not  informed 
of  our  new  number.  In  Federal  Register 
notices  announcing  subsequent 
comment  periods,  from  June  24  to  luly 
25,  1995,  and  September  12  to  October 
27,  1995,  the  correct  address  and  phone 
numbers  were  pubUshed.  The  Service 
thus  believes  the  public  was  provided 
adequate  opportunity  to  provide 
comment  on  the  proposed  rule  and 
insp>ect  supporting  information. 


Comment:  One  commenter  believed 
the  Service  violated  Section  4(b)(1)(A) 
of  the  Act.  This  commenter  stated  that 
we  misrepresented  the  known 
requirements  of  the  salamander, 
therefore,  violating  the  Act.  This 
commenter  said  our  discussion  of  the 
threats  of  rural  and  urban  development, 
road  building,  chaining,  agriculture, 
mining,  and  other  watershed  degrading 
activities  to  Lilaeopsis  was  speculation 
and  a  violation  of  the  Act. 

Service  Response:  Habitat  and  other 
requirements  of  the  Sonora  tiger 
salamander  presented  here  and  in  the 
proposed  rule  were  based  on  the  best 
scientific  and  commercial  information 
available. 

Comment:  One  commenter  questioned 
whether  persons  conducting  studies  on 
these  species  had  landowner  permission 
to  access  sites.  This  commenter  also 
questioned  whether  landowners  had 
been  given  information  on  what  work 
was  being  done  and  the  reasons  behind 
the  research. 

Service  Response:  Surveys  and 
studies  on  these  species  were  conducted 
by  many  individuals  over  many  years. 
The  Service  used  the  results  from  those 
studies,  but  the  Service  has  no  control 
over  the  conduct  of  independent 
researchers,  and  thus  we  cannot  answer 
this  question  definitively.  Nearly  all 
survey  work  for  these  species  conducted 
by  Service  personnel  has  focused  on 
Federal  lands.  The  few  surveys 
conducted  by  the  Service  on  private 
lands  were  with  the  permission  of  the 
landowner. 

Comment:  One  commenter  stated  that 
the  listing  of  these  three  species  would 
violate  State  water  law. 

Service  Response:  The  listing  of  these 
species  does  not  restrict  groundwater 
pumping  or  water  diversions,  or  usurp 
water  rights,  or  violate  State  water  law. 

Issue  8:  The  Sonora  tiger  salamander 
is  a  hybrid  organism  and  all  three 
species  are  recent  introductions  to  the 
San  Rafael  Valley,  and  as  such  should 
not  be  considered  for  listing. 

Comment:  The  species  are  not  native 
but  were  introduced  within  the  last  300 
years.  One  commenter  stated  the 
salamander  was  introduced  into  the  San 
Rafael  Valley  earlier  in  this  century  and 
that  there  is  no  verifiable  evidence  that 
it  ever  occurred  in  any  significance  in 
cienegas.  Stock  tanks  are  the  natural 
habitat  of  the  salamander.  One 
commenter  stated  that  the  Sonora  tiger 
salamander  was  introduced  for  use  as 
fish  bait. 

Service  Response:  All  evidence 
suggests  the  species  have  occurred 
within  their  present  ranges  for  much 
longer  than  300  years.  Fossil 
Ambystoma  found  in  the  Canelo  Hills 


date  from  at  least  31,000  years  ago 
(Jones  et  al.  1995).  Additional 
Ambystoma  tigrinum  fossils  dating  from 
the  late  Pliocene,  more  than  2  million 
years  ago,  have  been  foimd  in  the  San 
Pedro  River  Valley,  east  of  the 
Huachuca  Moimtains  (Brattstrom  1955). 
Hybridization  is  an  important 
evolutionary  process  from  which  new 
taxa  can  arise  (Harlan  1983,  review  in 
Jones  et  al.  1995).  The  Sonora  tiger     . 
salamander  likely  resulted  from  a 
hybridization  between  the  subspecies 
mavortium  and  nebulosum.  The  latter 
no  longer  occurs  in  southeastern 
Arizona;  its  range  has  shifted  to  the 
north,  an  event  that  likely  occurred 
during  climatic  and  vegetational  shifts 
during  the  Pleistocene  (Jones  et  al. 
1995).  The  absence  of  this  ancestral 
subspecies  in  southeastern  Arizona  is 
further  evidence  that  the  Sonora  tiger 
salamander  originated  long  before 
historical  times.  Because  stock  tanks  are 
a  recent  phenomenon,  Sonora  tiger 
salamanders  must  have  occupied  other 
habitats  at  one  time.  Throughout  its 
range,  Ambystoma  tigrinum  breeds  in 
various  types  of  wetlands,  including 
ponds,  lakes,  slow  streams,  and 
backwaters  (Bishop  1943).  Habitats  such 
as  these  were  present  in  the  San  Rafael 
Valley  during  presettlement  times  in  the 
form  of  cienegas  and  streams.  Although 
no  Sonora  tiger  salamanders  have  been 
collected  from  cienegas  or  streams  (with 
the  possible  exception  of  the  specimen 
from  Los  Fresnos,  Sonora),  these 
wetlands  are  the  most  likely 
presettlement  breeding  habitats  of  the 
salamander. 

There  is  no  evidence  that  supports  the 
commenter's  claim  that  Lilaeopsis  and 
Spiranthes  are  recent  introductions  by 
hiunans  into  the  San  Rafael  Valley. 
Lilaeopsis  has  been  noted  from  sites 
within  the  Santa  Cruz,  San  Pedro,  Rio 
Yaqui,  and  Rio  Sonora  watersheds. 
Lilaeopsis  was  first  described  based  on 
a  specimen  collected  near  Tucson  in 
1881  (Hill  1926).  There  is  no  indication 
that  this  inconspicuous  plant  was 
introduced  by  himians.  Spiranthes  was 
not  discovered  until  1968;  however, 
evidence  suggests  this  species  has  a 
unique  evolutionary  history  associated 
with  the  San  Rafael  Valley  and  may 
have  arose  through  hybridization 
between  Spiranthes  vemalis  (a  species 
of  the  southern  Great  Plains)  and  either 
Spiranthes  ponifolia  (a  CaUfomia- 
Northem  Cordilleran  species)  or 
Spiranthes  romanzoffiana  (a  species  of 
high  elevations  in  northern  Arizona,  the 
southern  Rockies,  and  Pleistocene  relict 
habitats  in  the  Pinalenos  (Shevlak  1990, 
Jones  et  al.  1995;  Charles  Sheviak,  in 
litt.  1995)). 


682  Federal  Register  /  Vol.  62,  No.  3  /  Monday,  January  6,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  3  /  Monday.  January  6.  1997  /  Rules  anr  Regulations  681 


Issue  9:  Experts  on  Lilaeopsis  and  the 
Sonora  tiger  salamander  believe  these 
species  do  not  warrant  listing. 

Comment:  Several  conimenters  stated 
that  experts  on  the  Sonora  tiger 
salamander  (Dr.  James  Collins)  and 
Lilaeopsis  (Dr.  Peter  Warren)  do  not 
believe  these  species  should  be  listed. 
Mexico  also  disagrees  with  the  proposed 
endangered  status.  This  expert 
testimony  should  convince  the  Service 
not  to  list  these  species,  or  the  Service 
should  publish  a  notice  in  the  Federal 
Register  extending  the  listing  process  to 
resolve  differences  among  experts  in 
regard  to  the  status  of  these  species. 

Service  Response:  The  Service 
discussed  the  listing  of  the  salamander 
with  Dr.  CoUins  in  October,  1996,  and 
asked  him  to  clarify  his  position.  Dr. 
Collins  has  found  that  the  status  of  the 
salamander  has  been  stable  from  the 
mid  1980's  to  the  present,  based  on 
numbers  of  occupied  breeding  sites. 
However,  he  believed  that  continued 
spread  of  nonnative  predators,  presence 
of  a  reocciuring,  lethal  disease,  and 
other  factors  warrant  concern  and  that 
some  conservation  measures  are  needed. 

The  Service  has  discussed  the 
statements  attributed  to  Dr.  Warren  with 
him.  Dr.  Warren  has  worked  towards 
developing  and  implementing 
conservation  measures  in  order  to 
provide  for  the  recovery  of  Lilaeopsis  or 
possibly  preclude  its  listing.  As  a  staff 
member  of  The  Nature  Conservancy 
(TNC),  neither  Dr.  Warren  nor  TNC  has 
taken  an  official  stand  in  support  or 
opposition  to  the  listing  of  Lilaeopsis 
(Peter  Warren,  Arizona  Nature 
Conservancy,  pers.  comm.  1996). 

The  Mexican  government  has  not 
taken  or  expressed  an  official  position 
regarding  Ustings  of  these  three  species. 
As  stated  previously,  the  Service  has  not 
received  comments  from  Mexico. 
Mexico  considers  the  tiger  salamander, 
Ambystoma  tigrinum,  a  species  of 
special  protection. 

Issue  10:  Current  actions  of  the  City 
of  Sierra  Vista  and  Fort  Huachuca  do 
not  affect  the  species,  and  planned 
actions  are  not  expected  to  affect  the 
salamander  or  Spiranthes.  Habitat  of 
Lilaeopsis  would  not  be  affected  for 
several  decades. 

Comment:  The  Director  of  Public 
Works  for  the  City  of  Sierra  Vista 
requested  that  the  following  information 
be  included  in  the  Federal  Register  to 
correct  the  proposed  rule — "(1) 
Groundwater  use  by  Sierra  Vista  and 
Fort  Huachuca  currently  is  not 
endangering  any  habitat  critical  to  the 
survival  of  the  umbel,  lily,  salamander, 
or  any  other  listed  or  proposed  species; 
is  not  expected  to  ever  affect  any  habitat 
critical  to  the  survival  of  the  hly  or  the 


salamander;  and  is  not  expected  to 
affect  any  habitat  critical  to  the  survival 
of  the  umbel  for  several  decades;  (2) 
Sierra  Vista  has  determined  that 
recharging  the  City's  sewage  effluent 
can  protect  the  San  Pedro  River  from 
adverse  effects  caused  by  groundwater 
pumping  to  support  expected  growth  of 
the  City  and  Fort  Huachuca  for  at  least 
100  years,  and  probably  much  longer; 
(3)  Sierra  Vista  is  actively  pursuing 
projects  to  recharge  its  sewage  effluent 
and  increase  floodwater  recharge.  Fort 
Huachuca  also  is  actively  working  to 
recharge  effluent  and  increase 
floodwater  recharge.  Both  the  City  and 
Fort  Huachuca  are  making  real  efforts  to 
protect  the  San  Pedro  River  riparian 
habitat  and  the  species  that  Uve  there; 
and  (4)  the  grov^  and  development  of 
Sierra  Vista,  including  Fort  Huachuca. 
does  not  pose  any  immediate  threat  to 
any  critical  habitat  or  endangered 
species  currently  under  consideration, 
and  it  is  anticipated  that  action  will  be 
taken  by  both  entities  to  eliminate  any 
such  threat  before  it  occurs." 

Service  Response:  Information  in  the 
"Summary  of  Factors  Affecting  the 
Species  Section"  has  been  revised  based 
on  new  information  in  regard  to  the 
effects  of  groundwater  pumping  in  and 
near  Sierra  Vista,  and  efforts  by  Sierra 
Vista  and  Fort  Huachuca  to  conser\'e 
water,  recharge  effluent,  and  implement 
other  measures  to  reduce  the  potential 
effects  of  their  activities  o.i  the  San 
Pedro  River  and  habitat  of  Lilaeopsis. 

The  Service  has  determined  that 
designation  of  critical  habitat  for  these 
three  species  is  not  prudent.  For 
discussion  relating  to  critical  habitat 
(Item  1).  see  the  "Critical  Habitat" 
section  of  this  rule.  The  Service  concurs 
with  item  3.  but  cannot  concxir  with 
portions  of  items  2  and  4.  In  regard  to 
item  2,  ASL  (1995)  found  that  if  effluent 
is  recharged  adjacent  to  the  San  Pedro 
River  or  at  the  Sierra  Vista  wastewater 
treatment  plan,  flows  would  be 
maintained  or  increased  on  the  San 
Pedro  River  from  Lewis  Springs  to 
Charleston  Bridge  (downslop>e  and 
dowTistream  of  the  recharge  areas, 
respectively)  for  at  least  100  years. 
However,  in  all  scenarios  modeled  by 
ASL,  river  flow  declined  between 
Palominas  and  Lewis  Spring. 
Furthermore,  the  model  assumed  that 
water  demands  outside  of  Sierra  Vista 
are  held  at  1995  levels,  which  is  highly 
unlikely.  With  increasing  water 
demands  throughout  the  subwatershed, 
river  flows  between  Palominas  and 
Lewis  Spring  will  decline  more  than 
indicated  by  ASL's  results,  and  flows 
between  Lewis  Spring  and  Charleston 
Bridge  also  may  decline  under  any 
recharge  scenario.  Effective  mitigation 


of  the  effects  of  groundwater  pumping 
on  San  Pedro  River  flows  depends  on 
development  and  implementation  of  the 
effluent  recharge  program  as  outlined  in 
ASL  (1995)  for  at  least  100  years.  ASL 
(1995)  notes  that  questions  remain 
before  the  feasibility  of  long-term 
recharge  can  be  assessed.  Also,  we  are 
unaware  of  any  long-term  funding 
commitments  to  operate  such  a 
program.  Finally,  the  cone  of  depression 
under  Sierra  Vista/Fort  Huachuca 
continues  to  grow  in  all  scenarios.  The 
Service  is  concerned  that  as  it  grows, 
the  cone  will  in  time  (perhaps  more 
than  100  years)  capture  the  effluent 
recharge  and  then  the  river  itself,  unless 
water  recharge  is  balanced  with.  use. 
With  regard  tj  item  4,  and  as  discussed 
in  the  "Summary  of  Factors  Affectmg 
the  Species "  section  growth  and 
development  at  Sierra  Vista  and  Fort 
Huachuca,  particularly  groundwater 
pumping,  but  other  activities  as  well, 
potentially  threaten  Lilaeopsis.  In 
addition,  activities  at  Fort  Huachuca 
could  potentially  affect  Sonora  tiger 
salamander  and  Lilaeopsis  populations 
on  the  Fort.  As  of  this  writing,  the 
Service  is  in  informal  conferencing  with 
Fort  Huachuca  with  regard  to 
implementation  of  their  Master  Plan  and 
possible  effects  to  Lilaeopsis  and  the 
salamander.  The  Service's  opinion  on 
the  Master  Plan  will  be  based  on  the 
effects  of  cvurent  and  planned  activities 
at  Fort  Huachuca  on  Lilaeopsis,  the 
salamander,  and  other  Usted  species 

Summary  of  Factors  Affiecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Spiranthes  delitescens.  Lilaeopsis 
schaffneriana  spp.  recurva,  and  the 
Sonora  tiger  salamander  should  be 
classified  as  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Act  and  regulations  implementing 
the  listing  provisions  of  the  Act  (50  CFR 
Part  424)  were  followed.  A  species  may 
be  determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
apphcation  to  Spiranthes  delitescens 
Sheviak  (Canelo  Hills  ladies-tresses), 
Lilaeopsis  schaffneriana  spp.  recurva 
(A.W.  Hill)  Affo'lter  (Huachuca  water 
umbel),  and  the  Sonora  tiger  salamander 
(Ambystoma  tigrinum  stebbinsi)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Human  activities  have  affected 
southwestern  nparian  systems  over  a 
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period  of  several  thousand  years.  From 
prehistoric  times,  settlements  in 
southern  Arizona  centered  on  oasis-like 
cienegas.  streams,  and  rivers.  Prior  to 
the  early  1800's,  indigenous  peoples 
and  missionaries  used  southern  Arizona 
cienegas  and  riparian  areas  mostly  for 
subsistence  purposes,  including  wood- 
cutting, agriculture  (including  livestock 
grazing),  and  food  and  fiber  harvesting. 
In  the  early  1800s.  fur  trappers  nearly 
eliminated  beaver  from  southern  ' 
Arizona  streams  and  rivers  (Davis  1986). 
significantly  changing  stream 
morphology.  In  addition,  human-caused 
fire  and  trails  may  have  significantly 
altered  riparian  systems  (Bahre  1991, 
Dobyns  1981).  Hadley  and  Sheridan 
(1995)  suggest  that  use  of  fire  by  native 
Americans  may  have  helped  maintain 
grassland  communities  in  the  San  Rafael 
Valley,  a  practice  which  undoubtedly 
aiTected  riparian  and  cienega  habitats,  as 
well. 

European  settlement  of  southern 
Arizona  and  northern  Sonora  probably 
did  not  begin  to  significantly  affect 
natural  communities  until  the  late 
1600's  or  early  1700's  when  cattle  were 
introduced  (Hadley  and  Sheridan  1995) 
However,  resistance  by  Apaches  and 
other  tribes  discouraged  settlement  until 
the  early  to  mid-1800's,  after  which 
human  populations  and  associated 
Uvestock  production  and  agriculture 
increased  significantly.  By  the  late 
1800's,  many  southern  Arizona 
watersheds  were  in  poor  condition  due 
to  uncontrolled  hvestock  grazing, 
mining,  hay  harvesting,  timber 
harvesting,  and  other  management 
practices,  such  as  fire  suppression 
(Martin  1975,  Bahre  1991.  Humphrey 
1958,  Hadley  and  Sheridan  1995). 

Watershed  degradation  caused  by 
these  management  practices  led  to 
widespread  erosion  and  channel 
entrenchment  when  above-average 
precipitation  and  flooding  occurred  in 
the  late  1800s  (Bahre  1991,  Bryan  1925. 
Dobyns  1981,  Hastings  and  Turner  1980. 
Hendrickson  and  Minckley  1984,  Martin 
1975,  Sheridan  1986,  Webb  and 
Betancourt  1992).  These  events 
contributed  to  long-term  or  permanent 
degradation  and  loss  of  cienega  and 
riparian  habitat  throughout  southern 
Arizona  and  northern  Mexico.  Physical 
evidence  of  losses  and  changes  in 
cienegas  and  other  riparian  areas  can  be 
found  in  the  black  organic  soils  of  cut 
banks  in  the  San  Rafael  Valley 
(Hendrickson  and  Minckley  1984).  San 
Pedro  River  (Hereford  1992),  Black 
Draw  (Sue  Rutman,  Organ  Pipe  National 
Monument,  pers.  comm.  1992).  and 
elsewhere.  Between  the  1860's  and  mid- 
1890's,  the  lush  grasslands  and  cienegas 
of  San  Rafael  Valley  disappeared  or 


became  highly  localized  (Hadley  and 
Sheridan  1995).  Although  these  events 
took  place  nearly  a  century  ago.  the 
ecosystem  has  not  yet  fully  recovered 
and,  in  some  areas,  may  never  recover. 

Wetland  degradation  and  loss 
continues  today.  Human  activities  such 
as  groundwater  overdrafts,  surface  water 
diversions,  impoundments, 
channelization,  improper  livestock 
grazing,  agriculture,  mining,  road 
building,  nonnative  species 
introductions,  urbanization,  wood 
cutting,  and  recreation  all  contribute  to 
riparian  and  cienega  habitat  loss  and 
degradation  in  southern  Arizona.  The 
local  and  regional  effects  of  these 
activities  are  expected  to  increase  with 
the  increasing  human  population.  Each 
threat  is  discussed  in  more  detail  below. 

The  largest  area  currently  available  for 
recovery  of  Ulaeopsis  is  the  San  Pedro 
River  along  the  perennial  reach  from 
Hereford  to  about  4  miles  north  of 
Charleston.  Whether  or  not  the  species 
can  recover  there  depends  largely  on 
future  perennial  surface  flows  in  the 
river  and  a  natural,  unregulated 
hydrograph.  Perennial  flow  in  the  upper 
San  Pedro  River  is  derived  from 
precipitation  runoff  and  interflow 
through  the  unsaturated  soil  horizon, 
and  base  flow  in  the  form  of 
groundwater  flow  from  deep  regional 
aquifers  and  a  shallower  floodplain 
aquifer  (Arizona  Department  of  Water 
Reso'jrces  1991.  Arizona  Department  of 
Water  Resources  1994,  ASL  1994, 
Jackson  et  al.  1987,  Vionnet  and 
Maddock  1992). 

Groundwater  pumping  has  increased 
dramatically  since  the  early  1960's  (ASL 
1994).  Annual  water  use  exceeds 
suppUes  by  approximately  11,200  acre- 
feet  and  has  resulted  in  cones  of 
depression  in  the  aquifer  at  areas  with 
significant  groundwater  pumping.  These 
areas  include  Sierra  Vista  and  Fort 
Huachuca,  Huachuca  City,  and  the 
Hereford-Palominas  areas  (Water  and 
Environmental  Systems  Technology, 
Inc.  1994).  Although  the  relationships 
between  groundwater  pumping  and 
river  flow  are  complicated,  continued 
unmitigated  groundwater  withdrawal 
threatens  to  reduce  or  eliminate 
baseflows  in  the  San  Pedro  River 
(Arizona  Department  of  Water 
Resources  1991.  ASL  1995.  Water  and 
Environmental  Systems  Technology, 
Inc.  1994).  A  reduction  in  baseflow  as 
a  result  of  groundwater  pumping  in  the 
Sierra  Vista-Fort  Huachuca  area  could 
occur  within  25  years,  but  such  effects 
could  be  reduced  by  water  conservation, 
watershed  management,  effluent 
recharge  or  other  measures  to  reduce 
water  use  or  increase  recharge  (ASL 


1995,  Water  and  Environmental  Systems 
Technology,  Inc.  1994). 

Such  measures  are  being  developed 
and  implemented,  including 
development  of  a  Surface  Water  Plan 
and  Effluent  Recharge  Plan,  and 
adoption  of  water  conservation 
measures  by  the  City  of  Sierra  Vista;  and 
implementation  of  water  conservation 
measures,  enhancement  of  mountain 
fi-ont  recharge,  effluent  recharge,  and 
other  actions  by  Fort  Huachuca  (ASL 
1995,  Fort  Huachuca  1995).  However, 
these  measures  may  not  be  adequate  to 
balance  use  with  recharge,  halt  the 
eventual  interception  of  the  river  by 
cones  of  depression,  and  ultimately, 
maintain  baseflow  throughout  the  upper 
San  Pedro  River  (Water  and 
Environmental  Systems  Technology, 
Inc.  1994.  ASL  1995).  If  baseflow  in  the 
river  decreases,  a  desertification  of  the 
riparian  flora  will  occur  (Stromberg  et 
al.  1996).  If  the  groundwater  drops 
below  the  elevation  of  the  channel  bed, 
the  wetland  plant  (herb)  association 
where  Ulaeopsis  is  found  will  be  the 
first  plant  association  to  be  lost  (Arizona 
Department  of  Water  Resources  1994. 
Stromberg  et  al.  1996). 

Fort  Huachuca  also  relies  on  a  well 
and  springs  in  Garden  Canyon  (Arizona 
Department  of  Water  Resources  1991). 
These  diversions  and  pumping  could 
dewater  the  stream  and  damage  or 
destroy  the  Ulaeopsis  population  in  the 
canyon,  particularly  during  below- 
average  rainfall  periods.  The  Qty  of 
Sierra  Vista  is  exploring  means  for 
implementing  conservation  and  habitat 
restoration  actions  for  Ulaeopsis  and 
other  rare  plants. 

Perermial  flows  in  certain  reaches  of 
the  Santa  Cruz  River  remained 
perennial  imtil  groimdwater  pumping 
caused  the  water  table  to  drop  below  the 
streambed.  In  1908,  the  water  table  near 
Tucson  was  above  the  streambed,  but 
ft-om  1940-1969,  the  water  table  was 
6.0-21.0  m  (20-70  feet)  below  the 
streambed  (De  la  Torre  1970).  Recovery 
of  perennial  flow  in  the  Santa  Cruz 
River  and  of  Ulaeopsis  near  Tucson  is 
unlikely,  given  the  importance  of 
groundwater  for  the  metropolitan  area. 

Groundwater  pumping  in  Mexico 
threatens  populations  of  Ulaeopsis  on 
both  sides  of  the  border.  South  of  the 
San  Bernardino  National  Wildlife 
Refuge,  groundwater  is  being  pumped  to 
irrigate  farmlands  in  Mexico,  and  this 
pumping  threatens  to  dry  up  the  springs 
and  streams  that  support  several  Usted 
endangered  fi^sh  and  a  population  of 
Ulaeopsis.  The  large  copper  mine  at 
Cananea,  Sonora,  pumps  groundwater 
for  processing  and  support  services. 
Although  little  is  known  about  how 
groundwater  pumping  near  Cananea 
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may  affect  the  spring  at  Ojo  de  Agua  de 
Cananea,  it  is  likely  that  overdrafts 
would  decrease  springflow  or  dewater 
the  spring,  extirpating  the  Lilaeopsis 
population.  The  spring  at  Ojo  de  Agua 
de  Cananea  is  also  the  main  source  of 
municipal  water  for  the  town  of 
Cananea.  This  water  diversion, 
particularly  if  increased,  may  adverselv 
affect  Lilaeopsis.  In  the  past,  large 
contaminant  spills  from  the  mine  have 
occurred.  resuUing  in  fish  kills  for  manv 
miles  of  the  San  Pedro  River  in  Mexico 
and  the  United  States.  The  effects  of 
such  spills  on  Lilaeopsis  are  unknown, 
but  could  be  detrimental. 

Reaches  of  many  southern  Arizona 
rivers  and  streams  have  been 
channelized  for  flood  control  purposes, 
which  disrupts  natural  channel 
dynamics  and  promotes  the  loss  of 
riparian  plant  communities, 
channelization  modifies  the  natural 
hydrograph  above  and  below  the 
channelized  reach,  which  may 
adversely  affect  Lilaeopsis  and 
Spiranthes.  Channelization  will 
continue  to  contribute  to  riparian 
habitat  decline.  Additional 
channelization  will  accelerate  the  loss 
and/or  degradation  of  Spiranthes  and 
Lilaeopsis  habitat.  Dredging  extirpated 
Lilaeopsis  at  House  Pond,  near  the 
extant  population  in  Black  Draw 
(Warren  et  07.  1991).  The  Lilaeopsis 
population  at  Zinn  Pond  in  St.  David 
near  the  San  Pedro  River  was  probably 
lost  when  the  pond  was  dredged  and 
deepened.  This  population  was  last 
documented  in  1953  (Warren  et  al. 
1991). 

Livestock  grazing  potentially  affects 
Lilaeopsis  at  the  ecosystem,  communitv. 
population,  and  individual  levels.  Cattle 
generally  do  not  eat  Lilaeopsis  because 
the  leaves  are  too  close  to  the  ground, 
but  they  can  trample  plants.  Lilaeopsis 
is  capable  of  rapidly  expanding  in 
disturbed  sites  and  could  recover 
quickly  from  light  trampling  bv 
extending  undisturbed  rhizomes 
(Warren  et  al.  1991).  Light  trampling 
also  may  keep  other  plant  densitv  low. 
providing  favorable  Lilaeopsis 
microsites.  Well-managed  livestock 
grazing  and  Lilaeopsis  are  compatible. 
The  fact  that  Lilaeopsis  and  its  habitat 
occur  in  the  upper  Santa  Cruz  and  San 
Pedro  river  systems  in  the  San  Rafael 
Valley  attests  to  the  good  land 
stewardship  of  past  and  current 
landowners. 

Poor  livestock  grazing  management 
can  destabilize  stream  channels  and 
disturb  cienega  soils,  creating 
conditions  unfavorable  to  Lilaeopsis. 
which  requires  stable  stream  channels 
and  cienegas.  Such  management  can 
also  change  riparian  structure  and 


diversity,  causing  a  decline  in 
watershed  condition.  Poor  livestock 
grazing  management  is  widely  believed 
to  be  one  of  the  most  significant  factors 
contributing  to  regional  channel 
entrenchment  in  the  late  1800"s. 

Livestock  management  in  Mexico  has 
severely  degraded  riparian  areas  along 
Black  Draw  and  its  watershed.  The 
degraded  habitat  most  likely  contributed 
to  the  severity  of  a  destructive  scouring 
flood  on  San  Bernardino  Creek  in  1988. 
which  extirpated  two  patches  of 
Lilaeopsis.  Overgrazing  is  occurring 
immediately  adjacent  to  the  San 
Bernardino  National  Wildlife  Refuge 
and  has  destabilized  the  channel  of 
Black  Draw.  A  headcut  moving 
upstream  threatens  to  undermine  the 
riparian  area  recovery  that  has  occurred 
since  the  refuge  was  acquired  The 
rehige  is  implementing  management  to 
avoid  the  destructive  effects  of 
downstream  grazing. 

Sand  and  gravel  mining  along  the  San 
Pedro.  Babacomari.  and  Santa  Cruz 
rivers  in  the  United  States  has  occurred 
and  probably  will  continue,  although  no 
mining  occurs  within  the  San  Pedro 
Riparian  National  Conservatio'n  Area 
Sand  and  gravel  operations  remove 
riparian  vegetation  and  destabilize  the 
system,  which  could  ciuse  Spiranthes 
or  Lilaeopsis  population  and  habitat 
losses  upstream  or  downstream  from  the 
mining.  These  mines  also  pump 
groundwater  for  processing  purposes, 
and  could  locally  affect  groundwater 
reserves  and  perennial  stream  baseflow 
Since  1983,  groundwater  has  been  used 
to  wash  sand  and  gravel  mined  near  the 
Babacomari  River.  0.8  km  .J  5  mi)  west 
of  Highway  90  (Arizona  Department  of 
Water  Resources  1991).  This  activity 
could  affect  at  least  one  Spiranthes 
population. 

Rural  and  urban  development,  road 
building  and  maintenance,  agriculture. 
mining,  and  other  land  disturbances 
that  degrade  watersheds  can  adverselv 
affect  Lilaeopsis.  These  activities  are 
common  in  the  middle  Santa  Cruz  basin 
but  much  less  prevalent  in  the  San 
Pedro  basin.  For  these  reasons, 
conservation  and  recovery  of  the  middle 
Santa  Cruz  River  is  unhkely  but  still 
possible  in  the  upper  San  Pedro 
watershed,  given  region-wide  plannmg 
decisions  favorable  to  good  watershed 
management.  Increased  development  in 
the  upper  San  Pedro  Valley,  including 
the  expansion  of  existing  cities  and 
increased  rural  building,  will  likely 
increase  erosion  and  have  other 
detrimental  watershed  effects. 

Watershed-level  disturbances  are  tew 
in  the  upper  Santa  Cruz  and  Black  Draw 
drainages  Irrigated  farm  fields  were 
present  in  the  Black  Draw  watershed. 


but  these  were  abandoned  when  the 
Service  acquired  the  area  as  a  refuge. 
The  fields  are  returning  to  natural 
vegetation.  The  San  Rafael  Valley, 
which  contains  portions  of  the 
headwaters  of  t  ;e  Santa  Cruz  and  San 
Pedro  rivers,  is  well-managed,  and 
currently  undeveloped,  with  few 
watershed-disturbing  activities 
However,  there  is  potential  for 
commercial  development  in  the  San 
Rafael  Valley  and  resulting  watershed 
effects. 

Riparian  areas  and  cienegas  offer 
oasis-like  living  and  recreational 
opportunities  for  residents  of  southern 
Arizona  and  northern  Sonora  Riparian 
areas  and  cienegas  such  as  Sonoita 
Creek,  the  San  Pedro  River,  Canelo  Hills 
cienega.  and  the  perennial  creeks  of  the 
Huachuca  Mountains  receive  substantial 
recreational  visitation,  and  this  is 
expected  to  increase  with  an  increasing 
southern  .Arizona  population.  While 
well-managed  recreational  ac:tivitv  is 
unlikely  to  extirpate  Spiranthes  or 
Lilaeopsis  populations,  severe  impacts 
in  unmanaged  u.eas  can  (ompact  soils, 
destabilize  stream  banks,  and  decrease 
riparian  plant  density,  including 
densities  of  Spiranthes  and  Lilaeopsis. 

Stream  headcutting  threatens  the 
Lilaeopsis  and  presumed  Sonora  tiger 
salamander  populations  at  Los  Fresnos 
cienega  in  Sonora.  Erosion  is  occurring 
in  Arroyo  Los  Fresnos  downstream  from 
the  cienega  and  the  headcut  is  moving 
upstream,  'ihe  causes  of  this  erosion  are 
uncertain,  but  are  presumably  livestock  ■ 
grazing  and  roads  in  this  sparselv 
populated  region.  If  the  causes  of  this 
erosion  are  left  unchecked  and 
headcutting  continues,  it  is  likely  that 
the  cienega  habitat  will  be  lost  w^ithin 
the  foreseeable  future.  The  loss  of  Los 
Fresnos  cienega  may  extirpate  the 
Lilaeopsis  and  tiger  salamander 
populations.  If  the  salamanders  at  the 
Los  Fresnos  cienega  are  Sonora  tiger 
salamanders,  this  would  represent  the 
only  known  natural  cienega  habitat 
occupied  by  an  aquatic  population  of 
this  species. 

'   A\\  confirmed  Sonora  tiger 
salamander  populations  have  been 
found  in  stock  tanks  or  impounded 
cienegas  constructed  to  collect  runoff 
for  livestock  Many  tanks  probably  date 
from  the  1920'sand  1930's  when 
government  subsidies  were  available  to 
offset  construction  costs  (Brown  1985); 
however,  some  '  nks  were  constructed 
as  early  as  the  1820's  and  as  late  as  the 
1960's'(Hadlev  and  Sheridan  1995). 
These  stock  tanks,  to  some  degree,  have 
created  and  replai  ed  permanent  or 
semipermanent  Sonora  tiger  salamander 
water  sources. 
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Although  the  tanks  provide  suitable 
aquatic  habitats,  current  management 
and  the  dynamic  nature  of  these 
artificial  impoundments  compromise 
their  ability  to  support  salaiiidnder 
populations  in  the  long  term.  The  tanks 
collect  silt  from  upstream  drainages  and 
must  be  cleaned  out  periodically. 
typically  with  heavy  equipment  This 
maintenance  is  done  when  stock  tanks 
are  dry  or  nearly  dry.  at  an  average 
interval  of  about  1 5  years  (Laura  Dupee, 
Coronado  National  Forest,  pers,  comm. 
1993).  As  the  tanks  dry  out.  a  proportion 
of  aquatic  salamanders  typically 
metamorphose  and  migrate  from  the 
pond.  However,  if  water  is  present 
during  maintenance,  eggs,  branchiate, 
and  larval  salamanders  may  be  present 
and  would  be  lost  as  a  result  of  the 
excavation  of  remaining  aquatic  habitat. 
Aquatic  salamanders  also  may  occur  in 
the  mud  of  dry  or  nearly  dry  tanks  and 
would  be  affected.  Any  terrestrial 
metamorphs  at  the  tank  or  in  areas 
disturbed  would  be  lost  during 
maintenance  activities 

Flooding  and  drought  pose  additional 
threats  to  stock  tank  populations  of 
Sonora  tiger  salamanders.  The  tanks  are 
simple  earthen  impoundments  without 
water  control  structures.  Flooding  could 
erode  and  breach  downstream  berms  or 
deposit  silt,  resulting  in  a  loss  of  aquatic 
habitat.  Long-term  drought  could  dry  up 
stock  tanks,  as  witnessed  in  1994  and 
1996.  Fires  in  watersheds  above  the 
tanks  may  lead  to  increased  erosion  and 
sedimentation  following  storms  and 
exacerbate  the  effects  of  flooding. 

Sonora  tiger  salamanders  have 
persisted  in  stock  tanks  despite  periodic 
maintenance,  flooding,  and  drought.  If 
the  tanks  refill  soon  after  drought  or 
other  events  that  result  in  loss  of  aquatic 
habitat,  they  could  presumably  be 
recolonized  through  terrestrial 
metamorph  reproduction  However,  if  a 
tank  was  dry  for  several  years  and 
isolated  from  other  salamander 
localities,  insufficient  terrestrial 
salamanders  may  remain  and 
immigration  from  other  populations 
may  be  inadequate  to  recolonize  the 
stock  tank.  Potential  grazing  practice 
changes  also  threaten  aquatic  Sonora 
tiger  salamander  populations.  Stock 
tanks  could  be  abandoned  or  replaced 
by  other  watering  facilities,  such  as 
troughs  supplied  by  windmills  or 
pipelines.  Troughs  do  not  provide 
habitat  for  Sonora  tiger  salamanders. 

B.  Ch-erutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

No  commercial,  recreational,  or 
educational  uses  of  Lilaeopsis  are 
knovyn.  A  limited  amount  of  scientific 


collecting  is  likely  to  occur  but  is 
expected  to  pose  no  threat  to  the 
species. 

Although  no  specific  cases  of  illegal 
commercial  Spiranthes  delitei,cens 
collecting  have  been  documented, 
commercial  dealers,  hobbyists,  and 
other  collectors  are  widely  known  to 
significantly  threaten  natural  orchid 
populations.  The  commercial  value  of 
an  orchid  already  threatened  by  illegal 
commercial  collection  may  increase 
after  it  is  listed  as  threatened  or 
endangered.  To  limit  the  possible 
adverse  effects  of  illegal  collecting,  no 
specific  Spiranthes  population  locations 
are  discussed  in  this  rule,  nor  will 
critical  habitat  be  designated.  No 
recreational  or  educational  uses  for 
Spiranthes  currently  are  known.  The 
small  amount  of  legitimate  scientific 
collecting  that  has  occurred  was 
regulated  by  the  Arizona  Native  Plant 
Law  (A.R.S'  Chapter  7.  Article  1). 

Collecting  of  Ambystoma  in  the  San 
Rafael  Valley  of  Arizona  is  prohibited 
by  Arizona  Game  and  Fish  Commission 
Order  4-1.  Collins  and  Jones  (1987) 
reported  an  illegal  Ambystoma 
collection  from  the  San  Rafael  Valley 
and  suspected  that  bait  collectors  and 
anglers  often  move  salamanders  among 
stock  tanks.  The  extent  of  this  activity 
and  its  threat  to  populations  is 
unknown.  However,  all  Sonora  tiger 
salamanders  populations  are  relatively 
small  (Collins  and  Jones  1987,  Collins 
1996).  Collecting  may  significantly 
reduce  recruitment,  the  size  of 
branchiate  or  larval  populations,  and 
genetic  diversity  within  a  tank.  This 
may  increase  the  likelihood  of 
extirpations. 

C.  Disease  or  Predation 

Neither  the  Lilaeopsis  nor  Spiranthes 
are  known  to  be  threatened  by  disease 
or  predation. 

Sonora  tiger  salamanders  populations 
are  eliminated  by  nonnative  fish 
predation.  particularly  sunfish  and 
catfish  (Collins  and  Jones  1987,  Collins 
1996).  In  laboratory  studies. '  ullhead. 
mosquito  fish,  and  sunfish  ate  Sonora 
tiger  salamander  eggs,  hatchlings,  and 
small  larvae  (Collins  1996)  Introduced 
normative  fish  are  well-established  in 
the  San  Rafael  Valley  and  have  been 
implicated  in  apparent  Sonora  tiger 
salamander  extirpations  from  five  stock 
tanks,  including  the  type  locality 
(Collins  et  al.  1988,  Collins  1996). 
Normative  fish  are  known  to  occur  at 
only  one  of  23  sites  where  salamanders 
have  been  found  during  one  or  more  of 
the  last  three  visits  from  1993  through 
1996.  However,  nonnative  fish  occur  at 
7  of  10  sites  where  the  salamander  is 
thought  to  be  extirpated  or  where  it  has 


not  been  found  during  the  last  three 
visits.  The  effect  of  native  fishes  on 
salamander  populations  is  unknowm 
(Collins  et  al.  1988),  some  native  species 
have  a  potential  to  prey  on  Sonora  tiger 
salamanders.  No  native  fish  are  known 
to  occur  with  aquatic  populations  of 
salamanders. 

Bullfrogs  occur  with  Sonora  tiger 
salamanders  at  16  of  23  sites  at  which 
salamanders  have  been  found  during 
one  or  more  of  the  last  three  visits  from 
1993  through  1996.  Adult  bullfrogs  are 
known  to  prey  on  salamanders; 
however,  bullfrog  tadpoles  do  not  eat 
viable  salamander  eggs  or  hatchlings 
(Collins  1996;  James  Collins,  pers. 
comm.  1996).  Bullfrogs  were  found  to  be 
more  widely  distributed  in  the  San 
Rafael  Valley  in  the  1990's  as  compared 
to  1985  (Collins  1996).  The  effect  of 
predation  by  bullfrogs  on  salamander 
populations  is  unknown;  however, 
increased  mortality  attributable  to 
bullfrog  predation  may  reduce 
population  viability. 

Virtually  no  recruitment  was  noted  in 
recent  surveys,  as  evidenced  by  a  lack 
of  surviving  larvae  in  tanks  where  eggs 
were  known  to  have  been  deposited 
(Collins  1996).  Lack  of  recruitment 
appeared  to  be  a  result  of  predation  by 
overwintering  branchiate  and  larval 
salamanders.  This  predation  may  occur 
due  to  a  lack  of  structural  complexity, 
such  as  emergent  and  shoreline 
vegetation,  logs,  and  rocks,  that  would 
provide  cover  and  protection  from 
predation  (Collins  1996).  Lack  of 
shoreline  and  emergent  vegetation  is  at 
least  partially  due  to  trampling  and 
foraging  by  cattle. 

A  disease  characterized  by  sloughing 
of  skin  and  hemorrhaging  killed  all 
branchiate  salamanders  at  Huachuca 
Tank,  Parker  Canyon  Tank  #1.  and  Inez 
Tank  in  1985  (Collins  et  al.  1988)  and 
has  been  detected  at  seven  tanks  in 
1995-1996  (James  Collins,  pers.  comm. 
1996).  The  disease  ihay  be  caused  by  a 
combination  of  a  virus  and  Aeromonas 
(a  bacteria)  infections  (James  Collins, 
pers.  comm.  1996).  Parker  Canyon  Tank 
#1  and  Inez  Tank  were  recolonized  by 
1987,  and  salamanders  were  found  once 
again  at  Huachuca  Tank  in  1994.  These 
tanks  were  presumably  recolonized  by 
reproducing  terrestrial  metamorphs  that 
sur\'ived  the  disease  or  that  moved  to 
these  tanks  from  adjacent  populations. 
At  the  seven  tanks  where  the  disease 
was  found  in  1995-1996,  the  effects  on 
the  populationis  will  not  be  known  until 
the  disease  runs  its  course.  If  the  disease 
recurs  with  enough  frequency, 
populations  could  be  lost  due  to  lack  of 
recruitment  of  juveniles  into  the  adult 
cohort.  The  disease  also  has  the 
potential  to  reduce  genetic  variability. 
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which  is  already  very  low  in  this  taxon 
(Jones  et  al.  1995).  Low  genetic 
variabibty  increases  the  chances  of 
population  extirpation  (Shafer  1990). 
Bullfrogs,  wading  birds,  waterfowl,  and 
other  animals  that  move  among  tanks 
may  facilitate  spread  of  the  disease. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Federal  and  state  laws  and  regulations 
can  protect  these  three  species  and  their 
habitat  to  some  extent.  However, 
Federal  and  state  agency  discretion 
allowed  under  the  authority  of  these 
laws  still  permits  adverse  effects  to 
listed  and  rare  species.  Adding 
Lilaeapsis,  Spiranthes,  and  the  Sonora 
tiger  salamander  to  the  endangered 
species  list  will  help  to  reduce  adverse 
affects  to  these  species. 

Lilaeopsis  and  Spiranthes  are  not 
classified  as  rare,  threatened,  or 
endangered  species  by  the  Mexican 
government;  nor  do  their  habitats 
receive  special  protection  in  Mexico. 
However,  Ambystoma  tigrinum. 
including  the  Sonora  tiger  salamander, 
is  a  species  of  special  protection.  This 
designation  affords  certain  protections 
to  the  species  and  its  habitat  (Secretario 
de  Desarrollo  Urbano  y  Ecologia  1994). 

On  July  1,  1975,  all  species  in  the 
Orchid  family  (including  Spiranthes 
dclitescens)  were  included  in  Appendix 
II  of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES).  CITES  is  an 
international  treaty  established  to 
prevent  international  trade  that  may  be 
detrimental  to  the  survival  of  plants  and 
animals.  A  CITES  export  permit  must  be 
issued  by  the  exporting  coimtry  before 
an  Appendix  II  species  may  be  shipped. 
CITES  permits  may  not  be  issued  if  the 
export  will  be  detrimental  to  the 
survival  of  the  species  or  if  the 
specimens  were  not  legally  acquired. 
However,  CITES  does  not  regulate  take 
or  domestic  trade.  CITES  provides  no 
protection  to  Lilaeopsis  or  the  Sonora 
tiger  salamander. 

The  Lacey  Act  (16  U.S.C  3371  et  seq.). 
as  amended  in  1982,  provides  Umited 
protection  for  these  three  species.  Under 
the  Lacey  Act  it  is  prohibited  to  import, 
export,  sell,  receive,  acquire,  purchase, 
or  engage  in  the  interstate  or  foreign 
commerce  of  any  species  taken, 
possessed,  or  sold  in  violation  of  any 
law,  treaty,  or  regulation  of  the  United 
States,  any  Tribal  law,  or  any  law  or 
regulation  of  any  state.  Interstate 
transport  of  protected  species  occurs 
despite  the  Lacey  Act  because 
enforcement  is  difficult. 

The  Federal  Land  PoUcy  and 
Management  Act  of  1976  (FLPMA)  (43 
U.ST;.  1701  et  seq.)  and  National  Forest 


Management  Act  of  1976  (16  U.S.C. 
1600  et  seq.)  direct  the  Bureau  of  Land 
Management  and  the  U.S.  Forest  Service 
respectively,  to  prepare  programmatic- 
level  management  plans  that  will  guide 
long-term  resource  management 
decisions.  The  goals  of  the  Coronado 
National  Forest  Plan  (Plan)  include  a 
commitment  to  maintain  viable 
populations  of  all  native  wildlife,  fish, 
and  plant  species  within  the  Forest  s 
jurisdiction  through  improved  habitat 
management  (Coronado  National  Forest 
1986a).  The  Plan  provides  a  list  of  rare 
plants  and  animals  found  on  the  Forest, 
but  gives  only  a  ven,'  general  description 
of  programmatic-level  management 
guidelines  and  expected  effort 
(Coronado  National  Forest  1986a).  The 
Coronado  National  Forest  is  committed 
to  multiple  use  and.  where  the  demands 
of  various  interest  groups  conflict,  the 
Forest  must  make  decisions  that 
represent  compromises  among  these 
interests  (Coronado  National  Forest 
1986b)  which  could  result  in  adverse 
effects  to  listed  species. 

The  Plan's  endangered  species 
program  includes  participation  in 
reaching  recover>'  plan  objectives  for 
listed  species,  habitat  coordination  and 
siu^'eys  for  listed  species,  and  habitat 
improvement  (Coronado  National  Forest 
1986b).  After  acknowledging  budget 
constraints,  the  Plan  states  that  studies 
of  endangered  plants  will  occur  at 
approximately  the  1980  funding  level. 
Three  populations  of  Lilaeopsis  and 
four  individual  Spiranthes  are  known  to 
occur  on  the  Coronado  National  Forest. 
The  Forest  also  manages  the  habitat  of 
1 7  of  the  23  aquatic  sites  at  which 
Sonora  tiger  salamanders  have  been 
observed  during  one  or  more  of  the  last 
three  visits  during  1993  through  1996. 
Twenty-six  of  the  36  aquatic  sites  at 
which  salamanders  have  been  found  are 
on  Coronado  National  Forest  land, 
underscoring  the  importance  of  Forest 
Service  management.  However,  these 
numbers  are  somewhat  misleading  in 
that  salamander  surveys  have  focused 
on  National  Forest  lands.  Other  aquatic 
sites  likely  occur  on  private  lands, 
which  to  date  have  not  been  intensively 
surveyed.  Nevertheless,  the  Coronado 
National  Forest  is  the  most  important 
land  manager  of  aquatic  sites  known  to 
be  occupied  by  Sonora  tiger 
salamanders.  The  Forest  considers  the 
salamander  a  sensitive  species  and  a 
management  indicator  species,  which 
receive  special  consideration  in  land 
management  decisions  (Coronado 
National  Forest  1986a).  The  ability  of 
the  Forest  Service  to  manage  the  three 
species  addressed  here  is  limited 
because  many  of  the  populations  do  not 
occur  on  Forest  Servie  e  lands  and/or 


require  ecosystem-level  management 
that  in  some  ca.ses  is  beyond  Forest 
Service  control. 

In  accordance  with  Army  Regulation 
200-3,  Fort  Huachuca  is  preparing  an 
Integrated  Natural  Resources 
Management  Plan  that  will  require 
preparation  of  Endangered  Species 
Management  Plans  (ESMPs)  for  all  listed 
and  proposed  species  and  critical 
habitat  (Sheridan  Stone.  Fort  Huachuca. 
pers.  comm.  1996),  The  ESMPs  are 
expected  to  provide  management 
recommendations  for  conservation  of 
Sonora  tiger  salamander  and  Lilaeopsis 
populations  and  habitat  at  Fort 
Huachuca,  An  ESMP  is  being  prepared 
for  the  Fort  Huachuca  Sonora  tiger 
salamander  population.  Although 
salamanders  are  known  from  only  a 
single  site  at  Fort  Huachuca.  the  ESMP 
is  expected  to  have  recommendations 
that  could  be  extended  to  other 
populations. 

The  National  Environmental  Pohcy 
Act  of  1969  (NEPA)  (42  U  S,C  4321- 
4370a)  requires  Federal  agencies  to 
consider  the  environmental  impacts  of 
their  actions.  NEPA  requires  Federal 
agencies  to  describe  a  proposed  action, 
consider  alternatives,  identifj'  and 
disclose  potential  environmental 
impacts  of  each  alternative,  and  mvolve 
the  public  in  the  decision-making 
process.  It  does  not  requL-e  Federal 
agencies  to  select  the  alternative  having 
the  least  significant  environmental 
impacts.  A  Federal  action  agencv  may 
decide  to  choose  an  action  that  will 
adversely  affect  listed  or  candidate 
species  provided  these  effects  were 
known  and  identified  in  a  fNJEP.^ 
document. 

All  three  species  addressed  in  this 
rule  inhabit  wetlands  that  are  afforded 
varying  protection  under  section  404  of 
the  Federal  Water  Pollution  Control  Act 
of  1948  (33  U,S,C.  1251-1376),  as 
amended;  and  Federal  Executive  Orders 
11988  (Floodplain  Management)  and 
11990  (Protection  of  Wetlands). 
Cumulatively,  these  Federal  regulations 
are  not  sufficient  to  halt  population 
extirpation  and  habitat  losses  for  the 
three  species  addressed  in  this  rule. 

The  Arizona  Native  Plant  Law  (A.R.S. 
Chapter  7,  Article  1)  protects  Spiranthes 
delitescens  and  Lilaeopsis  schaffneriana 
ssp.  recuA'O  as  highly  safeguarded 
species,  A  permit  from  the  Arizona 
Department  of  Agriculture  (ADA)  must 
be  obtained  to  legally  collect  these 
species  en  pubhc  or  private  lands  in 
Arizona,  Permits  may  be  issued  for 
scientific  and  educational  purposes 
only.  It  is  unlawful  to  destroy,  dig  up, 
mutilate,  collect,  cut.  harvest,  or  take 
any  hving,  "highly  safeguarded."  native 
plant  from  private.  State,  or  Federal 
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land  without  a  permit.  However,  private 
landowners  and  Federal  and  State 
agencies  may  clear  land  and  destroy 
habitat  after  giving  the  ADA  sufficient 
notice  to  allow  plant  salvage  Despite 
the  protections  of  the  Arizona  Native 
Plant  Law.  legal  and  illegal  damage  and 
destruction  of  plants  and  habitat  occur. 

Collecting  Ambystoma  in  the  San 
Rafael  Valley  is  prohibited  under 
Arizona  Game  and  Fish  Commission 
Order  41,  except  under  special  permit. 
Nevertheless,  some  illegal  collecting 
occurs  [Collins  and  )ones  1987).  The 
species  is  considered  a  species  of 
special  concern  by  the  State  of  Arizona 
'  \rizona  Game  and  Fish  Department 
1  '96);  however,  this  designation  affords 
the  species  and  its  habitat  no  legal 
protection.  Transport  and  stocking  of 
live  bullfrogs  and  fishing  with  live  bait 
fish  or  Ambystoma  within  the  range  of 
this  salamander  in  Arizona  is  prohibited 
by  Arizona  Game  and  Fish  Commission 
Order  41  and  Rl  2-4-316.  respectively. 
However,  bullfrogs  and  normative  fish 
are  present  at  numerous  extant  and 
historical  Sonora  tiger  salamander 
localities  (Collins  and  Jones  1987, 
Collins  1996),  suggesting  continued 
illegal  introductions.  Furthermore, 
abandonment,  modification,  or 
breaching  of  stock  tanks  is  allowed  on 
private  and  public  lands.  Such  actions 
could  eliminate  Sonora  tiger  salamander 
populations. 

State  of  Arizona  Executive  Order 
Number  89-16  (Streams  and  Riparian 
Resources),  signed  on  June  10,  1989, 
directs  state  agencies  to  evaluate  their 
actions  and  implement  changes,  as 
appropriate,  to  allow  for  riparian 
resources  restoration.  Implementation  of 
this  regulation  may  ameliorate  adverse 
effects  of  some  state  actions  on  the 
species  addressed  in  this  rule. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Arizona  anglers  and  commercial  bait 
dealers  often  introduce  larval  tiger 
salamanders  into  ponds  and  tanks  for 
future  bait  collecting  (Collins  et  al. 
1988,  Lowe  1954).  Collins  and  Jones 
(1987)  reported  that  tiger  salamanders 
were  illegally  collected  from  the  San 
Rafael  Valley  and  transported  to  at  least 
two  tanks  in  the  northern  Patagonia 
Mountains.  Bait  dealers  or  others 
moving  Sonora  tiger  salamanders  to  new 
localities  could  establish  new 
populations.  Collins  and  Jones  (1987) 
suggest  that  transport  and  introduction 
of  salamanders  within  the  San  Rafael 
Valley  may  have  greatly  influenced  their 
present  distribution.  Moving  could  also 
transmit  disease  and  cause 
unintentional  introductions  of  fish  or 


bullfrogs,  which  might  reduce  or 
extirpate  populations. 

Transport  and  introduction  of 
salamanders  poses  an  additional  threat. 
Ambystoma  tignnum  mavortium  is 
common  in  stock  tanks  and  ponds  to  the 
east  of  the  San  Rafael  Valley  Bait 
dealers  and  anglers  probably  introduced 
many  of  these  populations  (Collins 
1981.  Collins  and  Jones  1987).  If 
Ambystoma  tigrinum  mavortium  is 
introduced  into  Sonora  tiger  salamander 
localities,  populations  could  be  lost  due 
to  genetic  swamping  by  interbreeding  of 
the  two  subspecies. 

Two  populations  of  Ulaeopsis  have 
been  lost  from  unknown  causes.  Despite 
the  presence  of  apparently  suitable 
conditions,  the  species  has  not  been 
observed  at  Monkey  Spring  near  Sonoita 
Creek  since  1965.  Ulaeopsis  was 
collected  in  1958  in  deep  water  along 
the  San  Pedro  River  by  I-iighway  80  near 
St.  David,  but  no  longer  exists  there,  nor 
is  there  now  suitable  habitat  (Warren  et 
al.  1990). 

Aggressive  nonnative  plants  disrupt 
native  riparian  plant  communities. 
Nonnative  Johnson  grass  {Sorghum 
halepense]  is  invading  one  Spiranthes 
site  (Dave  Gori,  Arizona  Nature 
Conservancy,  in  litt.  1993).  This  tall 
grass  forms  a  dense  monoculture, 
displacing  less  competitive  native 
plants.  If  Johnson  grass  continues  to 
spread,  the  Spiranthes  population  may 
be  lust  (Dave  Gori,  in  litt.  1993). 
Bermuda  grass  (CvTiodon  dactylon]  also 
displaces  native  riparian  plants, 
including  cottonwoods  and  willows  that 
stabilize  stream  channels.  Bennuda 
grass  forms  a  thick  sod  in  which  many 
native  plants  are  unable  to  establish.  In 
certain  microsites,  Bermuda  grass  may 
directly  compete  with  Ulaeopsis  or 
Spiranthes  There  are  no  known 
effective  methods  for  eliminating 
Bermuda  grass  or  Johnson  grass  from 
natural  plant  communities  on  a  long 
term  basis.  Watercress  (Rorippa 
nasturtium-aquaticum)  is  another 
normative  plant  now  abundant  along 
perennial  streams  in  Arizona.  It  is 
successhil  in  disturbed  areas  and  can 
form  dense  monocultures  that  can  out- 
compete  Ulaeopsis  populations. 

Limited  numbers  of  populations 
render  each  of  the  three  taxa  addressed 
in  this  rule  vulnerable  to  extinction  as 
a  result  of  naturally  occurring  chance 
events  that  are  often  exacerbated  by  , 
habitat  disturbance.  For  instance,  the 
restriction  of  these  three  species  to  a 
relatively  small  area  in  southeastern 
Arizona  and  adjacent  Sonora  increases 
the  chance  that  a  single  environmental 
catastrophe,  such  as  a  severe  tropical 
storm  or  drought  could  eliminate 
populations  or  cause  extinction.  This  is 


of  particular  concern  for  Sonora  tiger 
salamander  populations  inhabiting 
stock  tanks  that  could  wash  out  during 
a  storm  or  dry  out  during  drought. 
Furthermore.  Sonora  tiger  salamander 
genetic  heterozygosity  is  among  the 
lowest  reported  for  any  salamander 
(Jones  et  al.  1988,  Jones  et  al.  1995). 
Low  heterozygosity  indicates  low 
genetic  variation,  which  increases 
demographic  variability  and  the  chance 
of  local  extirpations  (Shafer  1990). 

The  ability  of  Sonora  tiger 
salamanders  to  move  between 
populations  is  unknown,  but  arid 
grassland,  savanna,  or  pine-oak 
woodland  separate  all  populations  and 
movement  through  these  relatively  drv 
landscapes  is  probably  limited. 
Movement  would  be  most  likely  during 
storms  or  where  wet  drainages  are 
available  as  movement  corridors.  The 
distance  between  aquatic  populations  of 
Sonora  tiger  salamander  is  frequently 
more  than  1.6  km  (1.0  mi),  and  much 
greater  distances  separate  several  sites. 
For  instance.  Game  and  Fish  Tank  is 
10.1  km  (6.3  mi)  from  the  nearest 
adjacent  aquatic  population.  Thus,  even 
if  these  salamanders  are  capable  of 
moving  relatively  long  distances,  some 
populations  may  be  effectively 
geographically  isolated.  Small,  isolated 
populations  have  an  increased 
probability  of  extirpation  (Wilcox  and 
Murphy  1985).  Disease,  predation  by 
normative  predators,  and  drying  of  tanks 
during  drought  further  increase  the 
chance  of  extirpation.  Once  populations 
are  extirpated,  natural  recolonization  of 
these  isolated  habitats  may  not  occur 
(Frankel  and  Soule  1981). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  bv 
these  taxa  in  determining  to  make  this 
rule  final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Spiranthes 
delitescens.  Ulaeopsis  schaffneriana 
spp.  recurva,  and  the  Sonora  tiger 
salamander  as  endangered.  These 
species  are  endangered  because  of 
widespread  and  serious  threats  that  may 
lead  to  extinction  in  the  foreseeable 
future.  As  a  result,  fisting  as  threatened 
species  would  not  fully  address  the 
extent  and  nature  of  threats  to  these 
species.  The  Service  believes 
designation  of  critical  habitat  is  not 
prudent  for  all  three  species.  The 
rationale  for  these  decisions  are 
discussed  in  the  following  section. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (I)  the  specific  areas 
within  the  geographic  area  occupieclby 
a  species,  at  the  time  it  is  listed  in 
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accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiuBs  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation,"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  242.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Lilaeopsis  schaffneriana 
ssp.  recurva,  Spiranthes  delitescens,  and 
Ambystoma  tigrinum  stebbinsi.  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  the 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat,  or  (2) 
such  designation  would  not  be 
beneficial  to  the  species. 

Lilaeopsis  schaffneriana  ssp.  recurva 
and  Sonora  tiger  salamander  would  not 
benefit  from  the  designation  of  critical 
habitat.  The  Service  determines  that  any 
potential  benefits  beyond  those  afforded 
by  listing,  when  weighed  against  the 
negative  impacts  of  disclosing  their  site- 
specific  location,  does  not  yield  an 
overall  t>enefit  and  is  therefore  not 
prudent.  The  overall  habitat  protection 
and  conservation  of  these  two  species 
would  be  best  implemented  by  the 
recovery  process  and  section  7 
provisions  of  the  Act  (see  "Available 
Conservation  Measures"  section). 

As  discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species,"  Spiranthes  is  threatened  by 
collecting.  If  it  is  listed,  collecting  of 
Spiranthes  would  be  prohibited  under 
the  Act  in  cases  of  (1)  removal  and 
reduction  to  possession  from  lands 
under  Federal  jurisdiction,  or  malicious 
damage  or  destruction  on  such  lands; 
and  (2)  removal,  cutting,  digging  up,  or 
damaging  or  destroying  Spiranthes  in 
knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Such  provisions  are 
difficult  to  enforce,  and  publication  of 
critical  habitat  descriptions  and  maps 
would  make  Spiranthes  delitescens 


more  vulnerable  and  increase 
enforcement  problems.  AH  involved 
parties  and  principal  landowners  are 
aware  of  the  location  and  importance  of 
protecting  this  species"  habitat.  Habitat 
protection  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  provisions  of  the  Act. 
Therefore,  it  is  not  prudent  to  designate 
critical  habitat  for  Spiranthes 
delitescens. 

Protection  of  the  habitat  of  these 
species  will  be  addressed  through  the 
recovery  process  and  the  section  7 
consultation  process.  The  Service 
believes  that  Federal  involvement  in  the 
areas  where  these  species  occur  can  be 
identified  without  the  designation  of 
critical  habitat.  Therefore,  me  Service 
finds  that  designation  of  critical  habitat 
for  these  three  species  is  not  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  states  and  requires 
that  recovery  actions  be  carried  out  for 
all  fisted  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  species  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  sf>ecies 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  coof>eration  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  spyecies  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  All  three  taxa  in  this  rule  occur 


on  the  Coronado  National  Forest. 
Lilaeopsis  and  the  Sonora  tiger 
salamander  also  occur  on  Fort 
Huachuca,  managed  by  the  Department 
of  the  Army.  In  addition,  Lilaeopsis 
occurs  on  Service  lands  at  San 
Bernardino  National  Wildlife  Refuge 
and  at  the  BLM's  .San  Pedro  Riparian 
National  Conservation  Area. 

Examples  of  Federal  actions  that  may 
affect  the  three  species  addressed  in  this 
rule  include  managing  recreation,  road 
construction,  livestock  grazing,  granting 
rights-of-ways,  stock  tank  development 
and  maintenance,  and  military  activities 
on  Fort  Huachuca.  These  and  other 
Federal  actions  would  require  formal 
section  7  consultation  if  the  action 
agency  determines  that  the  proposed 
action  may  affect  listed  species. 
Development  on  private  or  State  lands 
requiring  permits  from  Federal  agencies, 
such  as  404  permits  from  the  U.S.  Army 
Corps  of  Engineers,  would  also  be 
subject  to  the  section  7  consultation 
proces-s.  Federal  actions  not  affecting 
the  species,  a    well  as  Actions  that  are 
not  federally  funded  or  permitted, 
would  not  require  section  7 
consultation. 

Pursuant  to  50  CFR  402.10(a),  the 
Coronado  National  Forest  conferred 
v*"ith  the  Service  on  the  effects  of 
issuance  of  grazing  permits  in  the 
Duquesne,  Campini.  and  San  Rafael 
allotments  v^ithin  the  range  of  the 
Sonora  tiger  salamander.  The  Service 
determined  that  issuance  of  the  permits 
would  not  likely  jeopardize  the 
continued  existence  of  the  salamander 
provided  that  stock  tank  maintenance 
and  management  plans  were  promptly 
developed  and  implemented  for  the 
allotments.  These  plans  would  ensure 
the  maintenance  of  quality  aquatic 
habitat  for  the  Sonora  tiger  salamander. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 
17.62,  and  17.63  set  forth  a  series  of 
general  trade  prohibitions  and 
exceptions  that  apply  to  all  endangered 
plants.  All  trade  prohibitions  of  section 
9(a)(2)  of  the  Act,  implemented  by  50 
CFR  17.61,  apply  These  prohibitions,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  listed  species  in  interstate 
or  foreign  commerce,  or  to  remove  and 
reduce  to  possession  fisted  species  from 
areas  under  Federal  jurisdiction.  In 
addition,  for  plants  listed  as 
endangered,  the  Act  prohibits  the 
maficious  damage  or  destruction  on 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up.  or 
damaging  or  destroying  endangered 
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plants  in  knowing  violation  ot  iny  staie 
law  or  regulation,  including  -td*e 
(  riminai  trespass  law.  Certain 
pv.coptions  apply  to  agents  of  the 
Service  and  i.tate  conservation  agencies. 

The  .^ct  and  50  C.FK  17.62  and  17.63 
aiso  provide  for  thf'  issuance  of  permits 
ui  carry  out  otherwise  prohibited 
activities  mvoivinK  endangered  species 
under  certain  l  ircumstaiices.  Such 
permits  arp  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species.  It 
IS  anticipated  t!iat  few  trade  permits 
would  ever  be  sought  or  issued  for 
Lilaeopsis  or  Spiranthes  because  these 
species  are  not  ommon  in  cultivation 
or  in  the  wild 

The  Art  and  implementing 
regulations  found  at  50  CFR  17  21  set 
fortn  a  series  of  general  prohibitions  and 
exceptions  tiiat  apply  to  all  endangered 
wildlife.  The  prohibitions,  cochfieri  at 
50  CFR  17.21,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  or  collect;  or  to 
attempt  any  such  conduct),  import  or 
export,  ship  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
■  nterstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Ser\  ;c  e  and  state 
conservation  agencies 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
invoking  endangered  wildlife  species 
under  certain  circumstances. 
Rf-guiations  governing  permits  are 
codified  at  50  CFR  17.22  and  17.23. 
Such  permits  are  available  for  scientific 
purposes  to  enhance  ihe  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities. 

It  IS  the  policy  of  the  Service  (39  FR 
J4272j  to  ident.fy  to  the  maximum 
extent  practicable  at  the  time  an  animal 
species  is  listed  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  uf  the  effect  of  a  listing  on 
prtjposed  and  ongun'^ig  activities  with  a 
species'  range.  The  Service  believes 
thai,  based  on  the  best  available 
information,  the  following  are  examples 
ot  anions  that  will  not  result  in  a 
violation  of  section  9. 

.Acuons  tnat  would  not  result  in  a 
violation  of  section  9  for  either 
Ulopopsis  or  Spiranthi-s  would 
include — 


(Ij  Otherwise  lawiui  activities  on 
private  lands  undertaken  by  the 
landowner  since  plants  are  not 
protected  from  taking  by  the  private 
landowner  of  the  habitat  by  the  Act;  or 

(2)  federally-approved  projects,  such 
as  issuance  of  livestock  grazing  permits, 
road  construction,  and  dredge  and  fill 
activities,  when  such  activity  is 
conducted  in  accordance  with  section  7 
of  the  Act. 

Actions  that  would  not  result  in 
violation  of  section  9  for  Sonora  tiger 
salamander  would  include — 

(1)  Recreational  activities  in  the  range 
of  the  Sonora  tiger  salamander  that  do 
not  result  in  physical  damage  to  stock 
tanks,  vegetation  at  stock  tanks,  stock 
fences,  and  riparian  habitats  between 
occupied  stock  tanks;  and  that  do  not 
involve  relocation  of  salamanders  or 
normative  aquatic  vertebrates, 

(2)  Well-managed  livestock  grazing  of 
uplands,  inclucUng  running  of  cattle, 
and  development,  operation  and 
maintenance  of  range  improvements;  or 

(3]  Federally-approved  projects,  such 
as  issuance  of  livestock  grazing  permits. 
road  construction,  and  dredge  and  fill 
activities,  when  such  activity  is 
conducted  in  accordance  with  section  7 
or  section  10  of  the  Act. 

The  Service  has  determined  that  the 
following  activities  could  potentially 
result  in  a  section  9  violation.  As 
section  9  is  somewhat  limited  in  the 
protection  provided  to  plants,  the 
possible  actions  that  could  result  in  a 
section  9  violation  for  Lilaeopsis  or 
Spiranthes  could  include — 

(1)  Malicious  destruction  or  removal 
on  lands  under  Federal  jurisdiction; 

(2)  Criminal  trespass  onto  private 
lands  and  then  removal  of  plants  from 
those  lands;  or 

(3)  Removal  of  plants  without 
appropriate  State  permits. 

Some  of  the  possible  actions  that 
could  result  in  a  section  9  violation  for 
Sonora  tiger  salamander  include 

(1)  Unauthorized  handling,  collecting. 
or  harming  of  Sonora  tiger  salamanders; 

(2)  Destroying  or  altering  berms  or 
draining  of  aquatic  sites  occupied  by  the 
salamander  and  diverting  fiows 
upstream  of  breeding  sites; 

(3)  Livestock  grazing  or  watering  at 
sites  occupied  by  the  salamander  when 
such  activity  results  in  trampling  of 
salamanders; 

(4)  Actions  that  result  in  tne 
destruction  or  removal  of  aquatic  or 
emergent  vegetation,  or  shoreline 
vegetation  at  aquatic  sites  occupied  by 
the  species; 

(5)  Stocking  of  fish,  builtrotis  other 
subspecies  of  Ambystoma  tigrinurn.  or 
other  organisms  within  the  range  of  the 
Sonora  tiger  salamander  that  prey  on  or 


transmit  diseases  to  Sonora  tiger 
salamanders; 

(6)  Discharges  or  dumping  of  toxic 
chemicals,  sih,  or  other  pollutants  into 
waters  suppiirting  the  spec.es;  and 

(7)  Pesticide  appiicTtioiiS  at  or  near 
occupied  aquatic  sites  in  vioiatinn  of 
label  restrictions. 

Questions  as  "u  whether  specific 
activities  would  constitute  a  violation  ot 
section  9  should  be  addressed  to  the 
Service's  .Arizona  Ecological  Ser\'ices 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
hsted  plants  and  wildlife  and  inquiries 
about  prohibitions  and  pennits  may  he 
addressed  to  L'  S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species/ 
Permits,  P.O,  Box  1306,  Albuquerque, 
.New  Mexico  87103  (telephone  305/248- 
6920;  facsimile  505/248-6922] 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Sen. ice  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1909,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4ia)  uf  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  chis  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  ^48  FR  492441. 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Pauerwork 
Reduction  Act  of  1995  end  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  ot 
Management  and  Budget  under 
Executive  Order  12866 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor,  .\rizona  Ecological 
Se.i-vices  Field  Office  (see  ADDRESSES 
section). 

Authors 

The  primary  authors  of  this  rule  are 
.^ngie  Brooks  and  (irn  Rorabaugh, 
Arizona  Ecological  Services  Field  Office 
(see  ADDRESSES  section). 

list  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation, 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
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Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  US  C. 
1531-1544:  16  U.S.C.  4201^245;  Pub.  L  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following  in  alphabetical 
order,  under  "Amphibians."  to  the  List 


of  Endangered  and  Threatened  Wildlife 
to  read  as  follows: 

§17.11    Endangered  and  threatened 
wtldllfe. 

*  •  •  *  » 


SPECIES 


Common 
name 


Scientific  name 


Vertebrate  popu-  ....  ^_^    , 

Historic  range     lation  where  erxlan-      Status      r"®"        Cntcal        Speaal 
gered  or  threatened  "^^^        haMax  rutes 


Amphibians. 


Salamander,      Ambystoma  bgnnum  stebbtnst 
Sonera 
tiger. 


U.S.A.  (AZ). 
Mexico. 


Entire 


600     NA  NA 


3.  Section  17.12(h]  is  amended  by 
adding  the  following  two  species,  in 
alphabetical  order  under  "Orchidaceae' 


and  "Unbelliferae"  to  the  List  of 
Endangered  and  Threatened  Plants: 


§17.12    Endangered  and  threatened  plants. 

*         *         *         »         « 

(h)  •   *   * 


Species 


Scientific  name 


Histonc  range     Status      ^^        ^"^^         ^^'^' 

Common  narrie  ''s'®*^         '^^^t  ^"'es 


Orchidaceae — Orchid  Family: 


Spiranthes  delitescens 


Canelo  Hills  ladies'- 
tresses. 


U.S.A.  (AZ), 
Mexico. 


600     NA 


NA 


Umbelliferae — Parsley  Family: 


Ulaeopsis  schaffneriana  spp.  recurva 


Huachuca  water 
umtjel. 


U.S.A.  (AZ). 
Mexico. 


500     NA    NA 


Dated:  December  24,  1996. 
Jay  L.  Gerst, 

Acting  Director,  Fish  and  Wildlife  Service 
[FR  Doc.  97-130  Filed  1-3-97;  8:45  am] 
BUXMQCODE  4410-SS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 


[Docket  No.  950725189-6245-04;  I.D. 
123096B] 

Fisheries  of  the  Carit>bean,  Gulf  of 
Mexico,  and  South  Attantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Attantic;  Trip 
Limit  Reduction. 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Trip  limit  reduction. 


SUMMARY:  NMFS  reduces  the 
commercial  tnp  limit  in  the  hook-and- 
line  fisher\'  for  king  mackerel  in  the 
Florida  west  coast  sub- zone  to  50  king 
mackerel  per  day  m  or  from  the 
exclusive  economic  zone  (EEZ).  This 
trip  limit  reduction  is  necessarv  to 
protect  the  overfished  Gulf  king 
mackerel  resource. 

EFFECTIVE  DATE:  The  50-fish  commercial 
trip  limit  is  effective  12:01  a.m.Jocal 
time.  January  1.  1997,  and  remains  in 
effect  through  June  30,  1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-570-5305 

SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel.  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  onlv,  bluefish)  is 
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managed  under  the  Fisher) 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP) 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fisherv 
Management  Councils  (Councils)  and  is 
implemented  by  regulations  at  50  CFR 
part  622  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  NMFS  implemented 
a  commercial  quota  for  the  Gulf 
migratory  group  of  king  mackerel  in  the 
Florida  west  coast  sub- zone  of  865.000 
lb  (392.357  kg).  That  quota  was  further 
divided  into  two  equal  quotas  of 
432,500  lb  (196.179  kg)  for  vessels  in 
each  of  two  groups  by  gear  types- 


vessels  using  run-around  gillnets  and 
vessels  usuig  hook-and-line  gear. 

In  ai:c()rdance  with  50  CFR 
622  44(ali2i(ii)(Bj,  from  the  date  that  75 
percent  of  'he  subzone's  hook-and-line  • 
aear  quota  tias  t)een  harvested  until  the 
-.vest  ;  oast  subzone  s  hook-and-line 
fisherv  is  closed,  or  the  fishing  year 
ends,  king  mackerel  in  or  from  the  FEZ 
mav  be  possessed  on  board  or  landed 
frum  a  permitted  vessel  in  amounts  not 
exceeding  50  per  day. 

NMFS  has  determined  that  75  percent 
of  the  hook-and-line  quota  for  Gulf 
group  king  mackerel  from  the  Florida 
west  coast  subzone  was  reached  on 
December  30.  1996.  Accordingly,  a  50- 
fish  trip  limit  applies  to  vessels  in  the 
commercial  hook-and-line  fisher\'  for 
king  mackerel  in  or  from  the  FEZ  in  the 
Florida  west  coast  subzone  effective 
12:01  a.m.,  local  time.  Januarv  1,  1997, 


The  Florida  west  coast  subzone 
extends  from  87°31'06"  W,  long,  (due 
south  of  the  Alabama/Florida  boundary) 
to:  (1)  25°20.4'N.  lat.  (due  east  of  the 
Dade/Monroe  County,  FL,  boundary) 
through  March  31.  1997;  and  (2)  25'°48' 
N.  lat.  (due  west  of  the  Monroe/Collier 
County.  FL,  boundary)  from  April  1, 
1997.  through  October  31.  1997. 

Classification 

This  action  is  taken  under  50  CFR 
622.44(a)(2)(iii)  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  December  30,  1996. 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
S'ational  Marine  Fisheries  Service^ 
!FR  Doc.  96-33403  Filed  12-31-96;  2:3.5  pmj 
SILUNG  CODE  3510-22-F 
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Proposed  Rules 


Federal  Register 
Vol.  62.  No.  3 

Monday.  lanuarv  6.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put}lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
aile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  655 
[FHWA  Docket  No.  9ft-47] 
RIN2125-AE11 

National  Standards  for  Traffic  Control 
Devices;  Revision  of  the  Manual  on 
Uniform  Traffic  Control  Devices; 
Markings,  Signals,  and  Traffic  Control 
Systems  for  Railroad-Highway  Grade 
Crossings 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTJON:  Notice  of  proposed  amendments 
to  the  Manual  on  Uniform  Traffic 
Control  Devices  (MUTCD);  request  for 
comments. 

SUMMARY:  The  MUTCD  is  incorporated 
by  reference  in  23  CFR  part  655,  subpart 
F,  approved  by  the  Federal  Highway 
Administrator,  and  recognized  as  the 
national  standard  for  traffic  control  on 
all  public  roads.  The  FHWA  announced 
its  intent  to  rewrite  and  reformat  the 
MUTCD  on  January  10,  1992,  at  57  FR 
1134.  This  document  proposes  new  text 
for  the  MUTCD  in  Part  III,  markings;  in 
part  rV,  signals;  and  in  part  Vin,  traffic 
control  systems  for  railroad-highway 
grade  crossings.  The  purpose  of  this 
effort  is  to  include  metric  dimensions 
and  values  for  the  design  and 
installation  of  traffic  control  devices  and 
to  improve  the  organization  and 
discussion  of  the  contents  of  the 
MUTCD.  The  proposed  changes  to  the 
MUTCD  are  intended  to  expedite  traffic, 
promote  uniformity,  improve  safety,  and 
incorporate  technology  advances  in 
traffic  control  device  application. 
DATES:  Submit  comments  on  or  before 
August  30,  1997. 

ADDRESSES:  Submit  vmtten,  signed 
comments  to  FHWA  Docket  96-47, 
Federal  Highway  Administration,  Room 
4232,  HCG-10,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  conunents 
received  will  be  available  for 
examination  at  the  above  address 


between  8:30  and  3:30  p.m..  e.t., 
Monday  through  Friday  except  Federal 
hohdays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Program  Office:  Ms.  Linda  L.  Brown. 
HHS-10,  (202)  366-2192.  The  proposed 
text  for  the  parts  of  the  MUTCD 
discussed  in  this  notice  of  proposed 
rulemaking  is  available  in  printed  copy 
or  CD-ROM  format.  It  is  also  available 
on  the  FHWA  home  page  at  the 
following  Internet  address:  HTTP:// 
ctil.volpe.dot.gov/fhwa/.  Office  of  the 
Chief  Counsel:  Mr.  Raymond  Cuprill, 
HCC-20,  (202)  366-0834.  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The  1988 
MUTCD  is  available  for  inspection  and 
copying  as  prescribed  in  49  CFR  Part  7, 
appendix  D.  It  may  be  purchased  for 
$44.00  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  371954,  Pittsburg,  PA 
15250-7954,  Stock  No.  650-001-00001- 
0.  This  notice  is  being  issued  to  provide 
an  opportunity  for  public  comment  on 
the  desirability  of  proposed 
amendments  to  the  MUTCD.  Based  on 
the  comments  submitted  and  upon  its 
ovm  experience,  the  FHWA  will  issue  a 
final  rule  concerning  the  proposed 
changes  included  in  this  notice. 

The  National  Committee  on  Uniform 
Traffic  Control  Devices  (NCUTCD)  has 
taken  the  lead  in  this  effort  to  rewrite 
and  reformat  the  MUTCD.  The  NCUTCD 
is  a  national  organization  of  individuals 
from  the  American  Association  of  State 
Highway  and  Transportation  Officials 
(AASHTO),  the  Institute  of 
Transportation  Engineers  (ITE),  the 
National  Association  of  County 
Engineers  (NACE),  the  American  Public 
Works  Association  (APWA).  and  other 
organizations  that  have  extensive 
experience  in  the  installation  and 
maintenance  of  traffic  control  devices. 

Although  the  MUTCD  will  be  revised 
in  its  entirety,  it  wdll  be  done  in  phases 
due  to  the  enormous  volume  of  text.  The 
NCUTCD  has  submitted  to  the  FHWA 
for  review  and  consideration  the 
proposed  text  for  the  following  MUTCD 
Parts:  MUTCD  Parts  IH— Markings,  Part 
rV— Signals,  and  Part  VHI— Traffic 
Control  Systems  for  Railroad  Highway 


Grade  Crossings.  The  FHWA  has  had  an 
opportunity  to  review  the  NCLrrCD's 
recommendations  and  a  majority  of 
those  recommendations  are  included  in 
this  notice  of  proposed  rulemaking  as 
the  first  phase  of  the  MUTCD  rewrite 
and  reformat  effort.  In  virtuallv  all  cases 
where  the  recommendation  from  the 
NCUTCD  for  a  text  change  or  a  change 
in  the  "shall,  should,  or  may"  condition 
was  not  accepted,  the  FHWA  felt  there 
was  insufficient  justification  presented 
for  the  change.  In  reviewing  the 
proposed  text  submitted  bv  the 
NCUTCD.  Lhe  FHWA  prepared  a 
comparison  table  which  shows  the 
differences  from  the  1988  Edition  of  the 
MUTCD  and  the  FHWA's  decisions  on 
whether  or  not  to  accept  the  changes. 
The  comparison  table  is  part  of  this 
docket  and  is  available  for  inspection. 

MUTCD  Parts  I.  Ml  and  IX  will  be 
included  in  Phase  2  of  the  rewrite  effort 
and  the  remaining  parts  will  be 
included  in  Phase  3.  The  public  will 
have  an  opportunity  to  review  and 
comment  on  botn  of  these  remaining 
phases  of  the  MUTCD  rewrite  effort  The 
FHWA  invites  your  comments  on  the 
proposed  text  for  Phase  1  which 
includes  parts  ID.  rV.  and  VIII  of  the 
MUTCD.  A  summary  of  the  significant 
changes  contained  in  these  sections  is 
discussed  in  this  notice  of  proposed 
rulemaking. 

The  proposed  new  style  of  the 
MUTCD  would  be  a  3-ring  binder  with 
8V2  inch  pages.  Each  part  of  the  MUTCD 
would  be  printed  separately  in  a  bound 
format  and  then  included  in  the  3-ring 
binder.  If  someone  needed  to  reference 
information  on  a  specific  part  of  the 
MUTCD,  it  would  be  easy  to  remove 
that  individual  part  from  the  binder. 
The  proposed  new  text  would  be  in 
column  format  and  contain  four 
categories  as  follows:  (1)  Standards — 
representing  "shall"  conditions.  (2) 
Guidance — representing  "should" 
conditions,  (3)  Options — representing 
"may"  conditions,  and  (4)  Support — 
representing  descriptive  and/or  general 
information.  This  new  format  would 
make  it  easier  to  distinguish  standards, 
guidance  and  optional  conditions  for 
the  design,  placement,  and  application 
of  traffic  control  devices  For  review 
purposes  during  this  rewrite  effort, 
dimensions  will  be  shown  in  both 
metric  and  English.  Tliis  will  make  it 
easier  to  compare  text  shovra  in  the 
1988  Edition  with  the  proposed  new 
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edition.  However,  the  adopted  tiiial 
version  of  the  new  MITC;!")  will  be 
solely  in  metric  units. 

This  effort  to  rewrite  ,\m\  reformat  the 
MUTCI)  will  be  an  ongoing  activity  over 
the  next  2-3  years.  Some  of  the  other 
issues  which  will  he  addressed  in  future 
notices  of  proposed  rulemaking  are: 
.Standards  for  the  placement  of 
pavement  markmg  tenter  lines  and  edge 
lines;  minumum  retroretlectivity 
standards  for  signs  and  pavement 
markings;  signing  for  low-volume  rural 
roads:  traffic  control  for  light-rail  grade 
crossings;  and  the  addition,  of  a  new 
color  "Fluorescent  \'ellow  Green"  for 
use  at  pedestrian  and  bicycle  locations. 
These  proposed  changes  to  the  MUTCD 
are  intended  to  expedite  traffic,  promote 
uniformitv.  improve  safety,  and 
nu.orporate  tet  hnology  advanc:es  in 
traffic  control  device  application. 

Discussion  of  Proposed  .Amendments  to 
Part  HI — Markings 

The  following  items  art;  ttie  most 
significant  of  the  many  revisions  to  Part 
III  of  the  19HHMUTCb: 

ChamcttTistirs  nf  Islands  as  Traffic 
Control  Devices 

In  the  1988  Edition  of  the  MUTCD. 
"Islands"  were  covered  in  Part  V.  It  is 
proposed  to  relo(.ate  this  topic  to  part 
III.  Section  3G. 

Pavement  Marlcing  Colors 

In  Section  3A.4  the  color  "blue" 
would  be  included  as  a  new  standard 
pavement  marking  color  for 
international  svmbol  of  access  parjiLing. 

Genera!  Pnnnples  for  longitudinal 
Pavement  Marli.ings 

In  Section  3A.5  a  definition  for 
"Dotted  Lines"  would  be  included. 

Widths  and  Patterns  of  Longitudinal 

Line  Markniiis 

The  width  and  pattern  for  "dotted 
lines"  would  he  addeii  to  Section  3A.6. 

Warrants  for  No  Passing  Zones  at 

CAir\es 

The  warrants  for  no-passing  zones  at 
curves  would  be  moved  from  previous 
Se<.tion   iB-.^i  to  Section  .'{B-l    These 
warrants  for  determining  minimum 
passing  sight  distances  would  be  based 
on  posted  or  statutory  speed  limits  as 
shown  in  Table  111-1.  F'reviously.  the 
miniiniuni  passing  sight  distan{;es  were 
determined  based  on  the  greater  of  the 
off-peak  H.'ith  pen:entile  speed  or  the 
posted  speed  limits.  In  addition.  Table 
III-l  iiK  hides  iiK  remental  speed  limits 
iif  five  miles  per  hour  (kilometers  per 
hour  were  rounded). 


Center  Line  Markings 

A  new  STANDARD  would  be  added 
to  Section  3B.la  that  requires  center  line 
markings  to  be  placed  on  paved 
undivided  streets  and  highways 
including  all  rural  and  urban  arterials 
and  collectors  with  specified  widths 
and  average  daily  travel  (ADT),  and 
including  all  two-way  .streets  and 
highways  with  three  or  more  travel 
lanes. 

Edge  Line  Markings 

In  Section  38. 3  edge  line  markings 
would  be  required  on  all  freeways  and 
expressways  and  on  all  rural  arterials 
with  travel  widths  of  6.1  m  (20  ft.)  or 
more.  In  addition,  edge  line  markings 
are  recommended  on  rural  collectors 
with  travel  widths  of  6.1  m  (20  ft.]  or 
more  and  at  locations  where  the  edge  of 
the  traveled  way  is  not  otherwise 
delineated  and  where  an  engineering 
study  indicates  a  need. 

New  Standard  on  Pavement  Marking 
Extensions  Through  Intersections  or 
Interchanges 

Section  SB. 4  would  provide  that 
when  markings  are  extended  into  or 
continued  through  an  interse(,tion  or 
interchange  area,  they  shall  be  the  same 
color  and  at  least  the  same  width  as  the 
line(s)  they  extend.  This  section  also 
provides  STANDARDS  for  dotted  lines. 

Raised  Pavement  Markers 

New  supporting  information  would  be 
included  in  Section  3B.7.  It  states  that 
"a  raised  pavement  marker  is  a  device 
with  a  height  of  at  least  10mm  mounted 
on  or  in  a  road  surface,  and  intended  to 
be  used  as  positioning  guides  or  to 
supplement  or  substitute  for  pavement 
markings." 

The  following  new  STANDARD 
would  be  included  in  Section  3B.7;  The 
color  of  rai.sed  pavement  markers  under 
both  daylight  and  nighttime  conditions 
shall  conform  to  the  color  of  the 
marking  for  which  they  serve  as  a 
positioning  guide,  or  for  which  they 
supplement,  or  substitute. 

The  following  new  GUIDANCE  would 
be  included  in  Section  3B.7:  Rai.sed 
pavement  markers  should  not  be 
substituted  for  right  edge  li.nes 

Pavement  Word  and  Symbol  Mark!ni>s 

In  situations  where  through  lanes 
become  mandatory  turn  lanes.  Section 
38.12,  under  GUIDANCE,  would  be 
modified  to  allow  signs  or  markings  to 
be  repeated  as  necessary  to  prevent 
entrapment  and  to  help  the  road  user 
select  the  appropriate  lane  before 
reaching  the  queue  of  waiting  vehicles. 

A  new  STANDARD  would  also  be 
added  to  this  section.  It  states  that  in 


situations  where  through  lanes  become 
mandatory  turn  lanes,  lane-use  arrows 
shall  be  used  and  shall  be  accompanied 
by  standard  signs. 

A  pavement  marking  symbol  for 
designated  parking  spaces  for  persons 
with  disabilities  would  be  included  as 
an  OPTION  in  Section  3B.12. 

A  lane  reduction  pavement  arrow 
would  be  included  in  Section  3B.12. 

Channelizing  Devices 

A  new  STANDARI3  would  be  added 
to  Section  3F.2  which  states  that  the 
color  of  cones  and  tube  markers  used 
outside  construction  and  maintenance 
areas  shall  be  the  same  as  the  pavement 
marking  for  which  they  supplement  or 
substitute. 

Approach  End  Treatment 

A  new  STANDARD  would  be 
included  in  Section  3G.2  which  states 
that  bars  or  buttons,  when  used  in 
advance  of  islands  having  raised  curbs, 
shall  not  be  placed  in  such  a  manner  as 
to  constitute  an  unexpected  hazard. 

Discussion  of  Proposed  Amendments  to 
Part  IV — Signals 

The  following  items  are  the  most 
significant  changes  of  the  many 
revisions  to  Part  IV. 

Definitions  Relating  to  Highway  Traffic 
Signals 

Section  4A.2  would  be  significantly 
expanded  from  four  definitions  to  fifty- 
five  definitions  of  technical  terms  that 
are  being  used  throughout  Part  IV. 

Basis  for  Installing  Highway  Traffic 
Signals 

Section  4B.2  would  state  that  "If 
changes  in  traffic  patterns  have  resulted 
in  a  situation  where  a  highway  traffic 
control  signal  is  no  longer  needed, 
consideration  should  be  given  to 
removing  it  and  replacing  it  with 
appropriate  alternative  traffic  control 
devices."  The  FHWA  has  always 
acknowledged  this  but  never  stated  it  in 
the  MUTCD. 

Alternatives  to  Highway  Traffic  Control 
Signals 

Since  vehicle  delay  and  accident 
frequenc;y'are  sometimes  greater  under 
traffic  signal  control  than  under  STOP 
sign  control,  consideration  should  be 
given  to  providing  less  restrictive 
alternatives  to  traffic  signals.  Section 
4B-4  would  list  eleven  less  restrictive 
alternative  measures  that  should  be 
considered  before  a  highway  traffic 
control  signal  is  installed. 
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Studies  and  Factors  for  Justifying 
Highway  Traffic  Control  Signal 
Installation 

Section  4C  would  list  seven  warrants 
for  justifying  a  highway  traffic  control 
signal  installation.  Warrants  are  a  set  of 
criteria  that  can  be  used  to  define  the 
relative  need  for,  and  appropriateness  of 
traffic  control  signals.  The  number  of 
warrants  would  be  reduced  from  eleven 
warrants  to  seven  warrants.  The 
following  is  a  brief  summary  of  how  the 
warrants  were  reduced; 

1.  The  interruption  of  continuous 
traffic  warrant  will  be  combined  with 
the  new  warrant  number  1  entitled, 
"Eight  Hour  Vehicle  Volume  Warrant." 

2.  The  school  crossing  warrant  will  be 
placed  in  section  7D.4. 

3.  Warrant  8  will  be  incorporated  into 
warrant  1. 

4.  The  peak  hour  delay  warrant  will 
be  included  in  Warrant  3. 

The  FHWA  had  been  receiving  a 
number  of  complaints  concerning  the 
number  and  complexity  of  the  signal 
warrants.  This  modification  should 
address  these  concerns. 

Traffic  Control  Signal  Features 

In  Section  4D.1,  the  following  two 
cases  where  STOP  signs  are  allowed  to, 
be  used  with  traffic  control  signals 
would  be  added:  (1)  If  the  signal 
indication  for  an  approach  is  a  flashing 
red  at  all  times;  and  (2)  If  a  minor 
roadway  or  driveway  is  located  within 
or  adjacent  to  the  controlled  area,  but 
does  not  require  separate  traffic  signal 
control  because  an  extremely  low 
potential  for  conflict  exists. 

Meaning  of  Vehicle  Signal  Indications 

In  Section  4C.4,  the  phrase  "Unless 
otherwise  determined  by  law"  in  the 
first  paragraph  under  STANDARDS 
would  be  deleted.  If  this  phrase  were 
left  in  the  paragraph.  States  would  have 
the  right  to  assign  different  meanings  to 
signal  indications  than  are  allowed  by 
the  MUTCD. 

Application  of  Steady  Signal  Indication 

In  Section  4D.5f(3)  entitled  "A  Steady 
GREEN  ARROW  Indication,"  a  GREEN 
ARROW  would  not  be  required  on  the 
stem  of  "T"  intersections  or  for  turns 
from  one-way  roadways.  In  this  same 
section  under  "Options,"  the 
application  of  steady  RED,  YELLOW, 
and  GREEN  ARROWS  is  discussed.  In 
the  1988  MUTCD  there  was  an  item  (e) 
that  made  it  optional  to  use  a 
CIRCULAR  GREEN  indication  for 
protected  movements.  This  proposal 
would  eliminate  item  (e)  so  that  the 
GREEN  ARROW  indication  would  be 
mandatory  for  all  protected  left  or  right 
turn  movements. 


Apphcation  of  Steady  Signal 
Indications  for  Left  turns 

In  Section  4D,fib(3),  a  new 
STANDARD  would  be  added.  It  states 
that  'A  four-section  signal  face 
(CIRCULAR  RED,  CIRCl'LAR  YELLOW, 
CIRCULAR  GREEN,  and  left-turn 
GREEN  ARROW)  shall  be  u.sed  when 
the  CIRCULAR  GREEN  and  left-turn 
GREEN  ARROW  indications  begin  and 
terminate  together."  This  is  known  as 
"split  phasing"  and  would  be  discussed 
for  the  first  time  in  the  MUTCD. 

Application  of  Steady  Signal 
Indications  for  Right-Turns 

Section  4D.7  would  describe  in  more 
detail  the  various  modes  for  right-turn 
displays. 

Traffic  Control  Signals  for  Onir'-Lane, 
Two-Way  Facilities 

Section  4G  would  be  greatly 
expanded  to  include  the  application, 
design,  and  operation  of  traffic  control 
signals  used  on  one-lane,  two-way 
facilities. 

Design  of  Freeway  Entrance  Ramp 
Control  Signals 

In  Section  4H.2,  the  requirement  for  a 
signal  face  being  mounted  on  both  the 
left  and  right  side  of  a  ramp  that  has  two 
lanes  would  be  eliminated.  In  addition, 
the  requirement  for  a  signal  face  to  have 
a  minimum  nominal  diameter  of  8 
inches  has  been  eliminated.  In  this  same 
section,  the  recommended  height  of  the 
signal  face  (between  4V2  and  6  feet)  has 
been  changed  from  a  GUIDANCE  to  an 
OPTION. 

Design  of  Movable  Bridge  Signals  and 
Gates 

In  Section  41.2.  the  following 
paragraph  would  be  upgraded  to  a 
STANDARD; 

"Since  movable  bridge  operations 
cover  a  variable  range  of  time  periods 
between  openings,  the  signals  shall  he 
of  the  following  types.  The  first  type 
shall  consist  of  the  standard  three  color 
(red,  yellow,  and  green)  traffic  signal 
lenses,  generally  to  be  used  if  movable 
bridge  operation  is  quite  frequent.  The 
second  type  shall  consist  of  two  red 
signal  lenses  in  vertical  array  separated 
by  a  STOP  HERE  ON  RED  sign.  (See 
Section  2B.37)" 

Meaning  of  Lane-Use  Control  Signal 
Indications 

In  Section  4J.2,  under  STANDARD, 
the  fiashing  YELLOW  X  indic;ation 
would  be  replaced  by  two  new  lane-use 
control  signal  indications;  steady 
WHITE  TWO-WAY  LEFT-TLTRN 
ARROW  and  steady  WHITE  ONE-WAY 
LEFT-TURN  ARROW. 


Warning  Beacon 

Section  4K.2  would  replace  the 
Hazard  Identific;ation  Beacon  section 
that  was  in  the  1988  MUTCD  Guidant:e 
for  design  and  application  of  warning 
beacons  is  described. 

Speed  Limit  Sign  Beacon 

In  Section  4K.3,  all  speed  limit  sign 
beacons  would  be  required  to  ha\e  a 
visible  diameter  of  not  less  than  200 
millimeters  (H  inches). 

Discussion  of  Proposed  Amendments  to 
Part  Vlil— Roadway-Rail  Intersections 

The  following  are  the  most  significant 
changes  of  the  many  revisions  to  Part 
VIII: 

Title  of  Part  VIII 

This  section  of  the  MLTCD  would  be 
retitled  'Traffic  Control  For  Roadway- 
Rail  Intersections"  to  more  properlv 
refiect  the  intent  of  this  part  to  deal  with 
all  instances  where  there  is  an 
intersection  between  vehicles  operating 
on  fixed  rail  and  vehicles  operating  on 
roadways. 

General 

The  term  "roadway"  would  be 
substituted  for  the  tenns  "highway"  and 
"street."  The  term  "roadway"  connotes 
the  terms  "highway"  or  "street"  unless 
specifically  defined  in  a  specific 
section.  The  term  "roadway-rail 
intersection"  would  be  substituted  for 
the  term  "grade-crossing." 

Roadway  Rail  Intersection  Closures 

Section  8A.4  would  be  expanded  to 
discuss  situations  where  the  railroad  is 
closed  and  situations  where  the 
roadway  is  closed. 

Traffic  Controls  During  Construction 
and  Maintenance 

Section  8A.5  would  be  expanded  to 
ensure  that  the  standards  discus.sed  in 
Part  VI  of  the  MUTCD  are  followed  for 
construction  and  maintenance 
operations  at  roadway-rail  intersections. 
In  addition,  this  section  would  require 
the  use  of  a  law  enforcement  officer  or 
flagger  at  the  intersection  if  the  queuing 
of  vehicles  across  the  tracks  cannot  be 
avoided  during  construction  or 
maintenance  activities.  This 
requirement  would  apply  whether  or 
not  active  traffic  control  devices  are  in 
use  at  the  roadway-rail  intersection. 

Roadway-Rail  Crossing  ICrossbuck)  Sign 

Section  8B-2  would  be  revised  to 
include  standards  for  the  installation  of 
2"  minimum  retrorefiective  white 
material  at  all  grade  crossings  for 
placement  on  the  back  of  each  blade  of 
the  crossbuck  sign  for  the  length  of  the 
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liladti.  At  ptjssive  grade  crossings,  a  strip 
of  high  grade  retrorHflei  tive  white 
tiiaterinl  would  also  be  required  on  the 
tull  length  of  the  front  and  back  of  each 
"Oosshiick"  (Klfi-l)  or    Number  of 
Track"  (R15-2)  sign  support   Figurt^H- 
1  has  been  modified  to  reflect  this 
(  hange. 

Roadway  Hull  Inttrsection  Signs  and 
Markings 

Some  of  the  sec  tions  in  HB  would  be 
reordered  to  put  all  of  the  discussions 
relating  to  signs  together  before 
pavement  markings,  etc.  A  new  Section 
HB.IO  "Stop  Lines"  would  he  added. 
This  section  di.scusses  the  placement  of 
stop  lines.  This  information  is  presently 
contained  as  a  note  on  Figure  8-2.  The 
1  urrent  Section  HlVi  "Illuniinaticm  at 
Grade  Crossings"  would  be  moved  to 
Section  8C.1. 

Flashing-Light  Signals  and  Gates 

This  Se(.tion  8(^  would  be 
redesignated  as  Hi).  Section  HI)  in  the 
1988  MUTCD  entitled  "Systems  and 
Ikjvices"  would  be  removecf  and  the 
iid'ormation  in  that  section  would  be 
incorporated  into  rtivised  sections  8A 
and  8D. 

7"rf7;n  Dett'ction  Sysfp/;)s 

hi  Section  8D-,5.  automatic,  flashing 
light  signals  would  be  reijuired  to  flash 
for  at  least  20  .seconds  before  the  arrival 
of  any  train  regardless  of  the  train's 
speeii  The  current  ret^uirement  applies 
to  trains  that  operate  at  speeds  of  20 
mph  or  greater. 

Rulemaking  Analyses  and  .Notices 

.■\11  comments  re<  eived  before  ttie 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  tiled  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  tKe  FUVV.A  mav 
issue  a  final  rule  at  any  time  atter  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHVVA 
will  also  continue  to  file  in  the  do<:ket 
relevant  information  that  becomes 
available  after  the  c:omment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Fxeciitivf  Order  12866  iRegulatory 
Planning  and  Hfvirv\  I  and  DOT 
Ht'giilatory  Pniicifs  and  Procedures 

The  FHVVA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  t.xecutive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 


Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking 
would  be  minimal.  The  new  standards 
and  other  changes  propo.sed  in  this 
notice  are  intended  to  improve  traffic 
operations  and  provide  additional 
guidance,  clarification,  and  optional 
applications  for  traffic  control  devices. 
The  FHWA  expects  that  these  proposed 
changes  will  create  uniformity  and 
enhance  safety  and  mobility  at  little 
additional  expense  to  public  agencies  or 
the  motoring  public.  Therefore,  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  5  U.'S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  proposed  action  on  small 
entities,  including  small  governments 
This  notice  oi  proposed  rulemaking 
adds  some  new  and  alternative  traffic 
control  devices  and  traffic  control 
device  applications.  The  proposed  new 
standards  and  other  changes  are 
intended  to  improve  traffic:  operations, 
expand  guidance  and  clarity  application 
of  traffic  control  devices.  The  FHVVA 
hereby  certifies  that  these  acjtions  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  princ;i|)li^s  and 
criteria  contained  in  Exec:utive  Order 
12612,  and  it  has  been  determined  that 
this  action  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  MUTCD  is  incorporated  by 
reference  in  23  CFR  part  65.5,  subpart  F, 
which  requires  tliat  changes  to  the 
national  standards  issued  by  the  FHWA 
shall  be  adopted  by  the  States  or  other 
Federal  agencies  within  two  years  of 
issuance.  The  proposed  amendment  is 
in  keeping  with  the  Secretary  of 
Transportation's  authority  under  23 
U.S.C.  109(d).  315,  and  402(a)  to 
promulgate  uniform  guidelines  to 
promote  the  safe  and  efficient  use  of  the 
highway.  To  the  extent  that  this 
amendment  would  override  any  existing 
State  requirements  regarding  traffic; 
c:ontrol  devices,  it  does  so  in  the 
interests  of  national  uniformity. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Planning  and  (xjnstrui:tion. 
The  regulations  implementing  Executive 
Order  12372  regarding 


intergovernmental  consultation  on 
Federal  programs  and  ac:tivities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  ac;tion  does  not  contain  a 
collec:tion  of  information  requirement 
for  purposes  of  the  Paperwc:)rk 
Reduclion  Ac;t  of  1995.  44  U,S.C,  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Folic;y  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  eac;h  regulatory 
ac:tion  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
0<:tober  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  c:an  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  655 

"  Design  standards.  Grant  programs — 
transportation,  Highways  and  roads. 
Incorporation  by  reference.  Signs, 
Traffic  regulations. 

(23  li.S.C.  109(d),  1 14(a),  ■^^5.  and  402(a);  2:1 
CFR  1.32,  6.55.601.  655.602.  and  655.603;  49 
CFR  1.48) 

Issued  on:  Df?tembf!r  27,  1996. 
Rodney  E.  Slater, 
Federal  Uighwciv  Administrator. 
[FR  Doc.  96-33405  Filed  12-31-96;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-242996-96] 
RIN  1545-AU45 

* 

Inflation-Indexed  Debt  Instruments 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations  and  notice  of  public  hearing. 


SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  federal 
income  tax  treatment  of  inflation- 
indexed  debt  instruments,  including 
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Treasury  Inflation-Indexed  Securities. 
The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  the  proposed 
regulations.  This  document  also 
provides  notice  of  a  public  hearing  ois 
tluj  proposed  regulations. 
DATES:  Comments  must  be  received  by 
.April  7.  1997.  Requests  to  appear  and 
outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  April  30, 
1997.  at  10  a.m.  must  be  received  by 
April  9.  1997. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-242996-96). 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  .5  p.m.  to: 
CC:DOM:CORP:R  (REG-242996-96), 
Courier's  Desk,  Internal  Revenue 
Service.  1111  Constitution  Avenue  NVV. 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  internet  by 
selecting  the  "Tax  Regs"  option  of  the 
IRS  Home  Page  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  http://w\vw. irs.ustreas.gov/prod/ 

tax regs/comments.html.  A  public 

hearing  will  be  held  in  the  NYU 
Classroom,  room  2615.  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  William  E. 
Blanchard,  (202)  622-.3950,  or  Jeffrey  W. 
Maddrey,  (202)  622-3940;  concerning 
submissions  and  the  hearing.  Mike 
Slaughter,  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  sections  1275  and  1286  of  the  Internal 
Revenue  Code.  The  temporary 
regulations  provide  rules  relating  to 
inflation-indexed  debt  instruments, 
including  Treasury  Inflation-Indexed 
Securities. 

The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  the  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Ad  (5 


U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and.  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  anv 
comments  that  are  submitted  timely  (in 
the  manner  de.scribed  in  the  ADDRESSES 
portion  of  this  preamble)  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  April  30,  1997,  at  10  a.m.  in  the  NYU 
Classroom,  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW,  Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
comments  by  April  7,  1997,  and  submit 
an  outline  of  the  topics  to  be  discussed 
and  the  time  to  be  devoted  to  each  topic 
by  April  9,  1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  William  E.  Blanchard, 
Office  of  Assistant  Chief  Counsel 
(Financial  Institutions  and  Producis). 
However,  other  personnel  from,  the  IRS 
and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  ^mended  as  follows; 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  two 


entries  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *    *    * 

Section  1.1275-7  also  issued  under  26 
U.S.C.  1275(d).  *    *    * 

Section  1.1286-2  also  issued  under  26 
U.S.C.  12R6(n   '    *    * 

Par.  2.  Section  1  1275-7  is  added  to 
read  as  follows: 

§  1.1275-7     Inflation-Indexed  debt 
instruments. 

IThc  text  ot  this  proposed  setjtion  is 
the  same  as  the  text  of  §  1.1275-7T 
published  elsewhere  in  this  issue  of  the 
Federal  Rf^ister  | 

Par.  3.  Section  1  1286-2  is  added  to 
read  as  follows: 

§1.1 286-2    Inflation-Indexed  debt 
instruments. 

[The  text  of  this  propo.sed  section  is 
the  same  as  the  text  of  t?  1.1286-2T 
published  elsewhere  in  this  issue  of  the 
Federal  Register  i 
Margaret  Milner  Richardson. 
Comwissioner  of  Internal  Revenue. 
|FR  Doc  ^^-33397  Filed  12-31-96;  12:57 
pmj 

BILUNG  CODE  4830-Oi-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(OH6»-2-6680tJ:  FRL-6646-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 

Agency  (EPAI  ' 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  taking  action  to 
approve,  through  direct  fmal  procedure, 
changes  to  the  (3hio  enhanced 
automobile  mspection  and  maintenance 
program  (known  as  E-Check)  as  a 
revision  to  the  ozone  portion  of  the 
Oiiio  State  Implementation  Plan  (SIP). 
The  program  changes  were  submitted  to 
satisfy  a  Federal  requirement  that  any 
changes  to  the  program  be  submitted  to 
the  EPA  for  approval.  The  Ohio  ozone 
nnnattninment  areas  covered  by  this 
rulemaking  are  the  Cle\e!and-.^kron- 
Loram.  Dayton-Springfieid.  and 
Cincinnati  areas. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  SIP  revision  request  as  a  direct 
final  rule  without  prior  proposal 
because  EPA  views  this  as 
noncontroversial  and  anticipates  no 
adverse  comments.  The  rationale  for  the 
approval  is  set  forth  in  the  direct  final 


Federal  Register  /  Vol.  62,  No.  3  /  Monday.  January  6,  1997   '   Proposed  Rules 


697 


696 


Federal  Register  /   Vol    62.  No    3  I  Monday,  January  6.  1997  /  Proposed  Rules 


rule,  ii  no  adverse  or  cntical  commenis 
are  received  in  response  to  that  direct 
final  rule,  no  further  activity  is 
contemplated  m  relation  to  this 
proposed  ruh^  If  EPA  receives 
significant  adverse  comments,  (which 
have  not  been  iddressedi  the  direct  final 
rale  will  be  wi'hdrawn  and  all  pubhc 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule  CPA  v\ill  institute  a 
second  comment  per;od  on  this  action 
cnlv  if  warranted  by  revisions  to  the 
ra iemaking  based  on  comments 
received  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
ai  this  time. 

DATES:  Comments  on  this  action  must  be 
received  by  February  5.  1997. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  |.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  i.^-lSj),  U.S. 
Ejivironmental  Protection  .■\gency. 
Region  5.77  West  Jarkson  Boulevard, 
Chicago.  Illin'iis  60bo4. 

Copies  of  the  State  submittal  and 
EPA's  analysis  of  it  are  dvailable  for 
inspection  at:  Regulation  Development 
Section.  Air  Enforcement  Branch  (A- 
181).  U.S.  Environmental  Protection 
.Agency.  Region  5.  7  7  West  iackson 
Boulevard,  ChiCago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  lohn 
Paskevicz.  Regulacion  Development 
Section.  Air  Programs  Branch  (A-18J). 
Region  5.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604   '.312)  886-6084 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  Rules  Section 
of  this  Federal  Register 

Authority:  42  U.S.C.  4201-7601q 

[)ateri   0<to'tH>i  16,  i9Q6 
Williaxn  E.  Muno. 
Acting  Regional  Administrator. 
FR  Doc  97-l9b  Filed  1-3-97:8:45  am] 
BH.UNG  cooe  a9ao-6o-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22  and  26 

[WT  Docket  No.  96-148;  GN  Docket  No.  96- 
113;  FCC  96-474] 

Geographic  Partitioning  and  Spectrum 
Disaggregation  by  Commercial  Mobile 
Radio  Services  Licensees;  and 
Implementation  of  Section  257  of  the 
Communlcatons  Act;  Elimination  of 
IMarket  Entry  Barriers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  In  this  Further  Notice  of 
Proposed  Rulemaking  in  WT  Docket  No 
96-148.  the  Commission  proposes 
modifications  to  the  cellular  and 
General  Wireless  Communications 
Services  (GWCS)  rules  to  expand 
geographic  partitioning  and  spectrum 
disaggregation  provisions.  The 
Commission  solicits  comment  on 
certain  issues  relating  to  these  rules. 
DATES:  Comments  must  be  filed  on  or 
before  February  10,  1997.  Reply 
comments  must  be  filed  on  or  before 
Fehruarv  25,  1997. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W.. 
Washington,  DC  20554 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaun  A.  Maher,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau  at  (202)  418-0620. 

SUPPLEMENTARY  INFORMATION:  This 
Further  Notice  of  Proposed  Rulemaking 
in  WT  Docket  No.  96-148  and  GN 
Docket  No.  96-113,  adopted  on 
December  13,  1996,  and  released 
December  20,  1996,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  234.  1919  M  Street,  N.W., 
Washington,  D.C.  The  complete  text 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
hic,  2100  M  Street,  N.W.,  Suite  140. 
Washington,  D.C.  20037,  (202)  857- 
3800 

Synopsis  of  Further  Notice  of  Proposed 
Rulemaking 

I.  Introduction 

1.  There  are  Commercial  Mobile 
Radio  Ser\'ices  (CMRS)  in  which 
partitioning  and  disaggregation  have 
either  not  been  proposed  oi  have  been 
adopted  on  a  more  limited  basis  than 
the  rules  adopted  for  broadband  PCS. 
For  example,  while  partitioning  is 
allowed  for  cellular  licensees,  there  are 
no  rules  on  disaggregation.  Similarly, 
General  Wireless  Communications 
Service  (GWCS)  licensees  are  permitted 
to  partition  only  to  rural  telcos  and 
currently  there  is  no  rule  for  GWCS 
disaggregation. 

2.  The  Commission  believes  that  it  is 
appropriate  at  this  time  to  consider 
whether  to  permit  full  partitioning  and 
disaggregation  in  cellular,  GWCS  and 
any  other  services  that  are  licensed  on 
a  geographic  area  basis,  or  in  spectrum 
blocks  of  sufficient  size  to  make 
disaggregation  practical  ..Therefore,  tne 
Commission  seeks  comment  on  whether 
these  benefits  similarly  justify  extension 
of  partitioning  and  disaggregation  to 
other  services. 


II.  Discussion 

A.  Partitioning  and  Disaggregation  for 
Cellular  and  CAVCS  Services 

3.  Cellular.  The  Commission  seeks 
comment  a.s  to  whetlier  to  permit 
cellular  disaggregation.  Commenters 
should  .address  whether  there  are 
technical  or  other  constraints,  unique  to 
ihe  cellular  service,  that  would  make 
disaggregation  either  impractical  or 
administratively  burdensome. 
Commenters  should  address  whether 
regulatory  or  technological  changes 
expected  in  the  near  future  may  provide 
the  opportunity  for  cellular  licensees  to 
disaggregate  portions  of  their  licensed 
spectrum  to  other  parties.  The 
Commission  seeks  comment  as  to 
whether  such  regulator),  changes  may 
create  a  .-iemand  for  cellular 
disaggregation  and  whether,  m 
anticipation  of  such  changes,  the 
Commission  should  adopt  interim 
disaggregation  rules  for  cellular. 

4.  GUC5  The  Commission  seeks 
comment  as  to  whethei  open 
partitioning  of  GWCS  licenses  should  be 
permitted  similar  to  the  proposal  for 
open  partitioning  the  Commission  has 
adopted  for  broadband  Personal 
Communications  Service  (PCS) 
licensees.  In  addition,  the  Commission 
seeks  comment  as  to  whether  GWCS 
licensees  should  be  permitted  to 
disaggregate  their  spectrum  The 
Commission  also  seeks  comment  as  to 
whether  there  are  technical  or 
regulatory  constraints  unique  to  the 
GWCS  ser\  ice  that  would  render 
disaggregation  impractical  or 
administ.'-atively  burdensome.  Further, 
the  Commission  recognizes  that  there 
are  special  competitive  bidding  issues, 
similar  to  those  raised  in  the  broadband 
PC:S  context,  that  must  be  resolved  if  it 
permits  open  partitioning  and 
disaggregation  for  GWCS. 

B  Available  License  Area 

5.  Section  22.947(b)  of  the  rules.  47 
CFR  22  947(b).  provides  that  a  cellular 
licensee  may  partition  portions  of  its 
cellular  market  to  other  eligible  parties. 
The  parties  are  free  to  define  the  license 
area  or  '  CGSA"  of  the  new  partitioned 
cellular  sy.stem.  Because  the  cellular 
partitioning  rule  is  sufficiently  flexible 
to  permit  parties  to  freely  define  the 
partitioned  license  area,  the 
Commission  does  not  propose  to  modify 
the  cellular  rules  at  this  time. 

6.  GWCS  service  areas  are  based  on 
Economic  Areas.  Similar  to  the  fonner 
rule  for  broadband  PCS  partitioning. 
GWCS  licensees  must  partition  along  an 
established  geopolitical  boundary,  such 
as  countv  lines,  the  partitioned  area 
must  include  the  wireline  service  area 
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oi  a  rural  telephone  company  (rural 
lelco)  and  il  must  be  reasonably  related 
to  the  rural  telco  s  wireline  service  area. 
The  Commission  seeks  comment  on 
whether  and  how  its  existing 
partitioning  rule  for  GWf.S.  which 
requires  partitioning  along  established 
geopolitical  boundaries  and  along  an 
area  that  is  reasonably  related  to  a  rural 
teiros  wireline  ser\'ice  area,  should  be 
modified,  if  it  chooses  to  open 
partitioning  of  GWCS  license?  to  entities 
other  than  rural  telcos.  The  Commission 
tentatively  concludes  that  a  more 
flexible  approach,  similar  to  the  one  it 
adopted  for  broadband  PCS.  is 
appropriate  for  GWCS.  Partitioning  of 
GWCS  hcenses  would  be  permitted 
based  on  any  license  area  defined  by  the 
parties  The  Commission  seeks 
comment  on  whether  this  proposal  is 
consistent  with  the  licensing  of  GWCS 
based  on  Economic  Areas  and  whether 
there  are  any  technical  or  other  issues 
unique  1o  GWCS  that  might  impede  the 
adoption  of  a  flexible  approach  to 
defining  the  partitioned  license  area. 

C.  Amount  of  Spectrum  Tn  Disaggregate 

7  The  Commission  seeks  comment  as 
to  whether  minimum  disaggregation 
standards  are  necessary  for  cellular  and 
GWCS.  The  Commission  seeks  to 
determine  whether  technological  and 
administrative  considerations  warrant 
the  adoption  of  such  standards  Cellular 
licenses  are  currently  issued  for  a  25 
MHz  block  of  spectrum  and  GWCS 
licenses  for  3  MHz  blocks.  GWCS 
licensees  are  also  permitted  to  obtain 
multiple  T)  MHz  blocks  and  are  subject 
to  a  1.5  MHz  GWCS  spectrum 
aggregation  limit  The  Commission  finds 
that  any  such  standard  it  adopts  should 
be  sufficientlv  flexible  so  as  to 
encourage  disaggregation  while 
providing  a  standard  which  is 
consistent  with  the  technical  rules  and 
bv  which  the  Commission  will  be  able 
to  track  disaggregated  spectrum  and 
review  disaggregation  proposals  m  an 
expeditious  fashion 

D.  Combined  Partitioning  and 
Disaggregation 

8.  The  Commission  seeks  comment  as 
to  whether  combmed  partitioning  and 
disaggregation  should  be  pennitted  for 
cellular  and  GWCS  services.  The 
Commission  tentatively  concludes  that 
it  should  permit  such  combinations  to 
provide  parties  the  flexibility  they  need 
to  respond  to  market  forces  and 
demands  for  service  relevant  to  their 
particular  locations  and  service 
offerings. 


H.  Construction  Requirements 

9.  Cellular.  While  the  Commission 
does  not  propose  to  modify  the  existing 
cellular  build-nut  procedures,  it  seeks 
comment  as  to  whether  the  cellular 
partitioning  rule  is  sufficiently  flexible 
to  increase  the  viability  and  value  of 
partitioned  cellular  licenses  and  to 
facilitate  cellular  panitioning  while 
preventing  circumvention  of  the  cellular 
build-out  procedures.  The  Commission 
invites  comment  as  to  whether  the 
existing  cellular  rules  might  be 
amended  to  further  facilitate  cellular 
partitioning  and  what  'ypes  of 
alternative  partitioning  mechanisms 
might  be  adopted. 

10  In  addition,  the  Commission  seeks 
comment  as  to  whether  it  should  adopt 
a  disaggregation  certification  procedure 
similar  to  the  type  adopted  for 
broadband  PCS.  The  Commission 
proposes  requiring  parlies  seeking 
Commission  approval  ot  a  cellular 
disaggregation  agreement  to  include  a 
certification  as  to  which  party  will  be 
responsible  for  building  out  the 
remainder  of  the  market  Should  that 
party  fail  to  build  out,  the  Commission 
proposes  that  the  unserved  portion  of 
the  market  would  be  subject  to  Phase  11 
or  unserved  area  applications.  The 
Commission  seeks  comment  as  to 
whether  such  an  approach  is  feasible  for 
cellular  disaggregation  given  the 
distinctive  nature  of  the  cellular  build- 
out  rules. 

11.  GW£:S.  The  Commission  seeks 
comment  as  to  whether  it  should  amend 
its  existing  partitioning  rule  for  GWCS 
to  allow  dual  construction  options  for 
GWCS  partitioning  and  adopt  a 
certification  procedure  for  GWCS 
disaggregation  similar  to  the  procedure 
it  has  adopted  for  broadband  PCS. 

12.  For  example,  under  the  first 
construction  option  for  GWCS 
partitioning,  the  partitionee  would 
certif>'  that  it  will  satisfy  the  same 
construction  requirement  as  the  original 
GWCS  licensee  for  its  partitioned 
license  area.  Under  the  second 
construction  option,  the  original  GWCS 
licensee  may  certify  that  it  has  or  will 
meet  its  five-year  construction 
requirement  and  that  it  will  meet  the 
ten-year  construction  requirement  for 
the  entire  license  area.  Since  the 
original  GWCS  licensee  retains 
responsibihty  for  meeting  the 
construction  requirements,  the 
Commission  believes  that  the 
partitionee  should  be  permitted  to  meet 
a  less  substantial  construction 
requirement.  The  Commission  seeks 
comment  as  to  what  lesser  construction 
requirement  would  be  appropriate. 


13  As  for  GWCS  disaggregation,  the 
Commission  proposes  adopting  a 
procedure  similar  to  the  one  adopted  for 
broadband  PCS  and  proposed  for 
cellular.  Under  such  an  approach,  the 
disaggregating  parties  would  be  required 
to  submit  a  certification,  signed  by  botti 
the  disaggregator  and  disaggregatee.  as 
to  which  of  the  parties  will  retain 
responsibility  for  meeting  the  five  and 
ten-year  fonstpjctioii  requirements  foi 
tne  GWCS  market  The  parties  would  t>e 
nerraitted  to  share  responsibility  for 
meeting  the  construction  requirements. 
The  party  or  parties  taking 
responsibility  for  meeting  the 
construction  requirements  would  be 
subject  to  license  forfeiture  for  failing  to 
meet  the  construction  requirements 

F  Licenst  Term 

14  The  Commission  seeks  comment 
as  to  whether  the  cellular  and  GWCS 
rules  should  be  amended  to  provide  that 
parties  obtaining  partitioned  cellulai  or 
GWCS  licenses  or  disaggregated 
spectrum  hold  their  license  for  the 
remainder  of  the  original  licensee's  ten- 
year  license  term.  In  addition,  the 
Commission  seeks  comment  as  to 
whether  GWCS  partitionees  and 
disaggregatees  shuuld  be  afforded  the 
same  renewal  expectancy  as  other 
GWCS  licensees  The  Commission 
tentatively  concludes  that  limiting  the 
license  term  of  the  partitionee  or 
disaggregatee  is  necessary  to  ensure  that 
there  is  maximum  incentive  for  parties 
to  pursue  avcilable  spectrum  as  quickly 
as  practicable. 

G  GWCS  Competitive  Bidding  Issues 

15.  The  Commission  tentatively 
concludes  that  GWCS  partitionees  and 
disaggregaires  that  would  qualify  as 
designated  entiUes  should  be  permitted 
to  pay  their  pro  rata  share  of  the 
remaining  government  obligation  via 
installment  payments.  The  Commission 
seeks  comment  as  to  the  exact 
mechanisms  for  apportioning  the 
remaining  government  obligation 
between  the  parties  and  whether  there 
are  any  unique  cm  umstances  that 
would  make  dev,sing  such  a  scheme  for 
the  GWCS  ser\iLe  more  difficult  than 
for  broadband  PCS  Since  GWCS  service 
areas  are  allotted  on  a  geogftphic  basis, 
similar  to  broadband  PCS,  the 
Commission  proposes  using  population 
as  the  obiective  measure  to  calculate  the 
relative  value  of  the  partitioned  area  and 
amount  of  spectrum  disaggregated  ^s  the 
objective  measure  tor  disaggregation 

16.  The  Commission  seeks  comment 
on  whether  to  apply  unjust  ennchment 
rules  to  designated  entity  GWCS 
licensees  that  partition  or  disaggregate 
to  non-designated  entities.  Commenters 
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should  address  whether  the  unjust 
enrichment  payments  should  be 
calculated  on  a  proportional  basis,  using 
population  ot  the  parlilioned  area  and 
amount  of  spec:trurn  disaggregated  as  the 
objective  measures.  J'he  Commission 
further  seeks  comment  as  to  how  to 
enforce  unjust  enrichment  payments  for 
designated  entity  C;WCS  licen.sees 
paying  via  installment  payments  and 
those  that  were  awarded  bidding  credits 
that  partition  or  disaggregate  to  non- 
designated  entities.  The  Commission 
tentatively  proposes  using  methods 
similar  to  those  adopted  for  broadband 
PCS  for  calculating  the  amount  of  the 
unjust  enrichment  payments  that  must 
be  paid  in  those  i:ircumstances. 

//.  Licensing  Issues 

17.  Partial  assignment  procedures  are 
not  used  for  cellular  partitioning, 
histead,  whenever  a  cellular  licensee 
enters  into  a  partitioning  agreement,  the 
partitionee  must  file  an  application 
(FCC  Form  600)  for  a  new  cellular 
system  covering  the  partitioned  market. 
Since  this  procedure  provides  the 
appropriate  level  of  review  of  the 
partitioning  transaction,  the 
Commission  proposes  no  modification 
at  this  time.  However,  should  the 
Commission  permit  cellular 
disaggregation,  it  seeks  comment  on  the 
method  it  should  devise  for  reviewing 
cellular  disaggregation  transactions. 

18.  Since  there  are  existing  partial 
assignment  rules  for  both  cellular  and 
GVVCS,  the  Commission  proposes 
utilizing  partial  assignment  procedures, 
similar  to  tho.se  adopted  for  broadband 
PCS,  to  review  cellular  disaggregation 
and  GWCS  partitioning  and 
disaggregation  transactions.  Partial 
assignment  applications  would  be 
placed  on  public  notice  and  subject  to 
petitions  to  deny,  ['he  parties  would  be 
required  to  submit  an  FCC  Form  490,  an 
FCC  Form  600  and.  it  ne<:es.sary,  an  FCC: 
Form  430,  together  as  one  pa<;kage 
under  cover  of  the  FCC  Form  490.  The 
Commission  invites  comment  whether 
any  additional  procedures  are  necessary 
for  reviewing  these  applications. 

III.  Procedural  Matters  and  Ordering 
auses 

A.  Regulatory  Flexibility  Act 
Summary 

As  required  by  Section  60.3  of  the 
Regulatory  Flexibility  Act.  .5  U.S.C.  603. 
the  Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  policies  and  rules  proposed  in 
this  Further  Notice  of  Proposed 
Rulemaking  (FNPRM). 


Reason  for  Action 

This  rulemaking  proceeding  was 
initiated  to  .secure  comment  on 
proposals  to  modify  our  cellular  and 
General  Wireless  Communications 
Service  (GWCS)  rules  to  permit 
partitioning  and  disaggregation  (or  all 
licensees  in  those  services.  The 
proposals  advanced  in  the  FNPRM  are 
also  designed  to  implement  Congress" 
goal  of  giving  small  businesses  the 
opportunity  to  participate  in  the 
provision  of  spectrum-based  services  in 
accordance  with  Sections  257  and  309(j) 
of  the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  257,  309(j)  (the 
Communications  Act). 

Objectives 

The  Commission  proposes  to  change 
its  rules  for  cellular  and  GWCS  to 
facilitate  the  efficient  use  of  cellular  and 
GWCS  spectrum,  increase  competition, 
and  expedite  the  provision  of  cellular 
and  GWCS  services  in  the  near  term. 
These  proposals  .seek  to  increase  the 
level  of  small  business  participation  in 
the  provision  of  cellular  and  GWCS 
services.  The  Commission  considers 
whether  to  modify  the  existing  cellular 
rules  to  provide  for  more  flexible 
partitioning  and  to  allow  disaggregation 
of  cellular  spectrum  for  the  first  time.  In 
addition,  the  Commission  proposes  to 
allow  GVVCS  licensees  to  partition  and 
disaggregate  to  entities  that  are  eligible 
for  GVVCS  licenses.  Designated  entity 
GWCS  licensees  will  be  allowed  to 
partition  or  disaggregate  to  non- 
designated  entities,  subject  to  unjust 
enrichment  payments.  Entities  that 
qualify  for  installment  payments  will  be 
permitted  to  pay  their  pro  rata  share  of 
the  remaining  government  obligation  via 
installment  payments.  The  Commission 
proposes  to  establish  license  terms  that 
permit  cellular  and  GWCS  partitionees 
to  hold  partitioned  liciMLses  and 
disaggi-egatees  to  hold  disaggregated 
spectrum  for  the  remainmg  duration  of 
the  original  ten-year  license  term.  The 
Commission  also  proposes  to  establish 
construction  requirements  for  GWCS 
partitioning  to  ensure  expedient  access 
to  GVVCS  service  in  partitioned  areas,  to 
ensure  coverage  and  to  increase 
spectrum  efficiency  Finally,  the 
Commission  proposes  to  allow 
combined  partitioning  and 
disaggregation  for  cellular  and  GWCS 
.services  and  to  follow  the  existing 
partial  assignment  procedures  for 
cellular  and  GWCS. 

Legal  Basis 

The  proposed  action  is  authorized 
under  Sections  4(1).  257.  303(r)  and 
309(j)  of  the  Communications  Act  of 


1934,  as  amended.  47  U.S.C.  154(i),  257, 
303(r),  and  309(j). 

Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposals  under  consideration  in 
this  FNPRM  include  the  possibility  of 
imposing  reporting  and  recordkeeping 
requirements  on  small  businesses 
seeking  licenses  through  the  proposed 
partitioning  and  disaggregation  rules. 
The  information  requirements  would  be 
used  to  determine  whether  the  licenijee 
was  qualified  to  obtain  a  partitioned 
license  or  disaggregated  spectrum.  This 
information  will  be  a  one-time  filing  by 
an  applicant  requesting  cellular 
disaggregation  or  GWCS  partitioning  or 
disaggregation.  This  information  will  be 
submitted  on  FCC  Forms  490  (and  430 
and/or  600  filed  as  one  package  under 
cover  of  the  Form  490)  which  are 
currently  in  use  and  have  already 
received  OMB  clearance.  We  estimate 
that  the  average  burden  on  the  applicant 
is  three  hours  for  the  information 
necessary  to  complete  these  forms.  We 
estimate  that  75  percent  of  the 
respondents  (which  may  include  small 
businesses)  will  contract  out  the  burden 
of  responding.  We  estimate  that  it  will 
take  approximately  30  minutes  to 
coordinate  information  with  those 
contractors.  The  remaining  25  percent  of 
respondents  (which  may  include  small 
businesses)  are  estimated  to  employ  in- 
hou.se  staff  to  provide  the  information. 

Federal  Rules  Which  Overlap.  Duplicate 
or  Conflict  With  These  Rules 

None. 

Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved 

The  rule  changes  proposed  in  this 
proceeding  will  affect  all  small 
businesses  which  avail  themselves  of 
these  rule  changes,  including  small 
businesses  currently  holding  cellular 
licenses  who  choose  to  partition  and/or 
disaggregate,  and  small  busines.ses  who 
may  acquire  licenses  through 
partitioning  and/or  disaggregation.  The 
Commission  is  required  to  estimate  in 
its  Final  Regulatory  Flexibility  Analysis 
the  number  ol"  small  entities  to  which  a 
rule  will  apply,  provide  a  description  of 
such  entities,  and  assess  the  impact  of 
the  nile  on  such  entities.  To  assist  the 
Commission  in  this  analysis, 
commenters  are  requested  to  provide 
information  regarding  how  many  total 
cellular  and  GWCS  entities,  existing  and 
potential,  would  be  affected  by  the 
proposed  rules  in  the  FNPRM.  In 
particular,  we  seek  e.stimates  of  how 
many  cellular  and  GWCS  entities, 
existing  or  potential,  will  be  considered 
small  businesses.  Small  business  is 
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defined  here  as  a  firm  that  has  revenues 
of  less  than  $40  million  in  each  of  the 
last  three  t;aleiidar  years.  This  definition 
was  adopted  for  the  CiVVCS  service  We 
seek  comment  as  to  whether  this 
definition  is  appropriate  in  this  context 
Additionallv,  we  request  each 
commenter  to  identify  whether  it  is  a 
small  hiisiness  under  this  definition.  II 
the  commenter  is  a  subsidiary  of 
another  entity,  this  information  should 
be  provided  for  both  the  subsidiary  and 
the  parent  corporation  or  entity. 

The  Commission  anticipates  that  a 
total  of  8.4fi,'i  (.ellular  licensees  or 
potential  licen.sees  could  take  the 
opportunitv  to  partition  or  disaggregate 
a  license  or  obtain  a  license  through 
partitioning  and/or  disaggregation.  This 
estimate  is  based  upon  the  current 
number  of  existing  cellular  licensees 
(1,693)  and  our  estimate  that  each 
license  would  probably  not  be 
partitioned  and/or  disaggregated  to 
more  than  five  parties.  However,  we 
estimate  that  a  significant  number  ot  the 
cellular  and  GVVCS  licen.sees  and 
potential  licen.sees  who  take  the 
opportunity  to  partition  and/or 
disaggregate  a  license  or  who  could 
obtain  a  license  through  partitioiung 
and/or  disaggregation  will  be  small 
businesses. 

SBA  has  not  developed  a  definition  of 
small  entities  specifically  applicable  to 
cellular.  The  clo.sest  applicable 
definition  under  SBA  rules  is 
radiotelephone  (wireless)  companies. 
According  to  SBA's  definition,  a  small 
business  radiotelephone  company  is  one 
employing  fewer  than  l.-SOO  persons. 
According  to  our  most  recent  data,  there 
are  1,693  existing  cellular  licensees.  We 
are  unable  at  this  time  to  estimate  the 
number  of  cellular  service  carriers  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition.  We 
estimate  that  fewer  than  1,693  small 
entity  cellular  service  carriers  may  be 
affected  by  the  decisions  and  rules 
adopted  in  this  FNPRM. 

Significant  Alternatives  Minimizing  the 
Impact  on  Small  Entities  Consistent 
With  the  Stated  Objectives 

The  proposals  advant:ed  in  the 
FNPRM  are  designed  to  implement 
Congress"  goal  of  giving  small 
businesses,  as  well  as  other  entities,  the 
opportunity  to  participate  in  the 
provision  of  spectrum-based  services. 
The  impact  on  small  entities  in  the 
proposals  in  the  FNPRM  is  the 
opportunity  to  enter  the  cellular  and 
GWCS  market  through  partitioning  and 
disaggregation.  With  more  open 
partitioning  and  disaggregat-  m, 
additional  entities,  includii  ^ij  small 
businesses,  may  participate  in  the 


provision  of  cellular  and  GWCS  services 
without  needing  to  a(  quire  wholesale  an 
existing  license  (with  all  of  the  bundle 
of  rights  <urrently  associated  with  the 
existing  lic:ense).  Acquiring  "less"  than 
the  current  license  will  presumably  be 
a  nH)re  flexible  and  less  expensive 
alternative  for  entities  desiruig  to  enter 
these  services. 

The  rule  changes  proposed  in  the 
F'NPRM  by  the  Commission  are 
consistent  with  the  Communications 
.^ct's  mandate  to  identifv  and  eliminate 
market  entry  barriers  for  small  business 
in  the  provision  and  ownership  of 
telecommunications  services,  and  the 
mandate  under  Section  3()9(il  of  the 
Communications  Act.  47  IJ.S.C.  309(i). 
to  utilize  auctions  to  ensure  that  small, 
minority  and  women-owned  businesses 
and  rural  telcos  have  an  opportunity  to 
partic  ipate  in  the  provision  of  s|)ectrum- 
based  services.  The  proposals  in  the 
FNPRM,  if  implemented,  will  facilitate 
market  entrv  by  parties,  including  small 
businesses,  that  may  lack  the  tlnani  ial 
resouri:es  for  partit:ipation  in  cellular 
and  GWCS  services.  The  alternative  is  to 
continue  to  allow  GVVCS  partitioning 
only  for  rural  telcos.  Limiting  GWCS 
partitioning  to  rural  telcos  would  not 
permit  other  small  businesses  to  obtain 
partitioned  licenses  or  to  partition  to 
other  parties,  and  thus  would  not 
promote  the  participation  of  small 
business  in  the  provision  of  GVVCS 
service. 

In  the  FNPRM.  the  Commission 
proposes  facilitating  GVVCS  partitioning 
by  offering  a  choice  between  two 
different  build-out  options,  whic  h  could 
be  negotiated  by  the  parties.  The 
Commission  tentatively  con(. hides  that 
these  proposed  flexible  build-out 
requirements,  if  adopted,  will  encourage 
partitioning  to  entities  that  have  a 
sincere  interest  in  providing  GVVCS 
service  and  will  thereby  expedite  the 
provision  of  service  to  geographic  areas 
that  otherwise  may  not  receive  it  as 

quickly. 

Thi.s  FNPRM  solicits  comments  on  a 
variety  of  proposals  discussed  herein. 
Any  significant  alternatives  presented  in 
the  comments  will  be  considered. 

B.  Paperwork  Reduction  Art 

The  Further  Notice  of  Proposed 
Rulemaking  (FNPRM)  contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public:  and  the  Office 
of  Management  and  Budget  to  take  this 
opportunity  to  comment  on  the 
information  collections  contained  in 
this  FNPRM.  as  required  by  the 
Paperwork  Reduction  Act  of  199.5. 
Public  Law  No.  104-13.  Public  and 


agency  conunents  are  due  at  the  same 
time  as  other  comments  on  this  FNPRM. 
OMB  comments  are  due  March  7.  1997. 
(Comments  should  address  (a)  Whether 
the  (jroposed  collection  of  mtormatujii 
is  necessars  lor  the  [)roper  [)ertormance 
ol  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  ol 
the  Commissions  burden  estimates,  (c) 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  collected;  and 
(d)  ways  to  mnumi/.e  the  burden  oi  the 
collection  ot  inlorination  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

19.  In  addition  to  filing  conunents 
with  the  Secretary,  a  copy  of  any 
t  omments  on  the  information  » 
I  ollec:tions  contained  herein  should  l)e 
submitted  to  both  of  the  following: 
Dorothy  Conway.  Federal 
Communications  Commission,  Room 
234,  1919  .M  Street.  N.W..  Washington, 
DC  Z0.'),'j4.  or  via  the  Internet  to 
(iconw.Tvfe'tcc.yoy  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NKOB,'72.5— 
17fh  Street,  N.W.,  Washington,  DC 
20503  or  via  the  Internet  at 

fain t@al.eop.go\    For  additional 

information  regarding  ihe  information 
collections  contained  herein,  contact 
Dorothy  Conway  above. 

C.  Ex  Parte  Rules— Non-Restricted 

Proceedings 

This  is  a  non-restricted  notu.e  and 
t  omment  rule  making  proceeding.  Ex 
p.irlt^  presentations  are  permitted  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  rules.  47  (]FR 
1.1201.  1203.  and  1.1206(aJ 

D.  Comment  Period 

Pursuant  to  applic:ahle  pr(x;cdures  set 
forth  in  t)t>  1.41.5  and  1  419  of  the 
Commission's  rules.  47  CFR  1  41.5  and 
1  419.  interestwi  parties  may  file 
comments  to  the  Further  Notice  of 
Proposed  Rulemaking  on  or  before 
February  10.  1997.  and  reply  comments 
on  or  Ix'fore  Febniarv  25.  1997  To  file 
formally  in  this  proi:eeding.  you  must 
file  an  original  and  four  (opies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
ComnussKjner  to  receive  a  personal 
copy  of  vour  comments,  you  mu.st  file 
an  original  plus  nine  copies.  "^  ou  should 
send  comments  and  reply  comments  to 
Office  ot  the  Se<  retary .  Federal 
Conmiunii^tions  Commission. 
Washington.  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspet  tion  during  regular 
business  hours  in  the  FCC  Reference 
Center  of  the  Federal  Communications 
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Commission,  Room  239,  1919  M  Street. 
N.W..  Washington,  DC  20554. 

E.  Authority 

Authority  for  issuance  of  this  Further 
Notice  of  Proposed  Rulemaking  is 
contained  in  Sections  4(1),  257.  303(r), 
and  309(j)  of  the  Communications  Act  of 
1934,  as  amended,  47  U  S.C.  154{i),  257, 
303(r},  and  309(j). 


measures;  tnbal  whiting  allocation; 
announcement  of  e.xempted  fishing 
permits:  request  for  comments. 


F.  Ordering  CJauses 

Accordingly,  !t  is  ordered  that, 
pursuant  to  the  authority  of  Sections 
4(i}.  257,  303(gJ,  303(r).  and  332(a)  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  §§  154(i),  257, 
303(g),  303(r),  and  3321a),  a  further 
notice  of  proposed  rulemaking  is  hereby 
adopted. 

It  is  further  ordered,  that  comments  in 
WT  Docket  No.  96-148  will  be  due 
February  10,  1997,  and  reply  comments 
will  be  due  February  25,  1997. 

List  of  Subjects 

47  CFR  Part  22 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  26 

Communications  common  carriers; 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  97-99  Filed  1-3-97;  8:45  am] 

■aUNQ  COOC  *712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Doctot  No.  961227373-6373-01;  1.0. 
122096B] 

RJN0648-XX78 

Magnuson  Act  Provisions;  Foreign 
Fishing;  Fisheries  off  West  Coast 
States  and  in  the  Western  Pacific; 
Pacific  Coast  Groundfish  Fishery; 
Annual  Specifications  and 
Management  Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.AA). 
Commerce. 

ACTION:  1997  groundfish  fishery 
specifications  and  management 


SUMMARY:  NMFS  announces  the  1997 
fishery  specifications  and  management 
measures  for  groundfish  taken  in  the 
U.S.  exclusive  economic  zone  (EEZj  and 
state  waters  off  the  coasts  of 
Washington.  Oregon,  and  California,  as 
authorized  by  the  Pacific  Coast 
Groundfish  Fisherv  .Management  Plan 
(FMP).  The  specifications  include  the 
level  of  the  acceptable  biological  catch 
(ABC)  and  harvest  guideline  (HG), 
including  the  distribution  between 
domestic  and  foreign  fishing  operations. 
The  HGs  are  allocated  between  the 
limited  entry  and  open  access  fisheries. 
The  management  measures  for  1997  are 
designed  to  keep  landings  within  the 
HGs,  for  those  speaes  for  which  there 
are  HGs,  and  to  achieve  the  goals  and 
objectives  of  the  FMP  and  its 
implementing  regulations.  The  intended 
effect  of  these  actions  is  to  establish 
allowable  harvest  levels  of  Pacific  Coast 
groundfish  and  to  implement 
management  measures  designed  to 
achieve  but  not  exceed  those  harvest 
levels,  while  extending  fishing  and 
processing  opportunities  as  long  as 
possible  during  the  year.  This  action 
also  announces  issuance  of  exempted 
fishing  permits  (EFPs)  in  1996  and 
applications  for  exempted  fishing 
permits  in  1997. 

DATES:  Effective  0001  hours  (local  time) 
January  1,  1997,  until  the  1998  annual 
specifications  and  management 
measures  are  effective,  unless  modified, 
superseded,  or  rescinded.  The  1998 
annual  specifications  and  management 
measures  will  be  published  in  the 
Federal  Register  Comments  on  the 
1997  annual  specifications  and 
management  measures  will  be  accepted 
until  February  5.  1997, 
ADDRESSES:  Comments  on  these 
specifications  and  management 
measures,  tribal  whiting  allocation,  and 
EFPs  should  be  sent  to  Mr.  WiUiam 
Stelle,  Jr.,  Administrator.  Northwest 
Region.  National  Marine  Fisheries 
Ser\'ice.  7600  Sand  Point  Way  N.E.,  BIN 
C15700,  Bldg.  1.  Seattle,  WA  98115- 
0070;  or  Ms.  Hilda  Diaz-Soltero, 
Administrator,  Southwest  Region. 
National  Marine  Fisheries  Service,  501 
West  Ocean  Blvd..  Suite  4200.  Long 
Beach.  CA  90802-4213.  Information 
relevant  to  these  specifications  and 
management  measures,  including  the 
stock  assessment  and  fishery  evaluation 
(SAFE)  report,  has  t)een  compiled  in 
aggregate  form  and  is  available  for 
public  review  during  business  hours  at 


the  office  of  the  Administrator  (formerly 
Director),  Northwest  Region.  NMFS 
(Regional  Administrator),  or  may  be 
obtained  from  the  Pacific  Fishery 
Management  Council  (Council),  by 
writing  the  Council  at  2130  SW  Fifth 
Avenue.  Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  L.  Robinson  (Northwest  Region, 
NMFS)  206-526-6140;  or  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS) 
310-980-4040. 

SUPPLEMENTARY  INFORMATION:  The  FMP 

requires  that  fishery  specifications  for 
groundfish  be  evaluated  each  calendar 
year,  that  HGs  or  quotas  be  specified  for 
species  or  species  groups  in  need  of 
additional  protection,  and  that 
management  measures  designed  to 
achieve  the  HGs  or  quotas  be  published 
in  the  Federal  Register  and  made 
effective  by  January  1,  the  beginning  of 
the  fishing  year.  This  action  announces 
and  makes  effective  the  final  1997 
fishery  specifications  and  the 
management  measures  designed  to 
achieve  them.  These  specifications  and 
measures  were  considered  by  the 
Council  at  two  meetings  and  were 
recommended  to  NMFS  by  the  Council 
at  its  October  1996  meeting  in  San 
Francisco,  CA.  NMFS  received  three 
pubhc  comments  regarding  the 
allocation  of  Pacific  whiting  (whiting)  to 
the  Makah  Indian  tribe  prior  to  the 
pubhcation  of  these  specifications. 
These  comments  are  addressed  in 
paragraph  V.  Regulatory  citations  have 
been  changed  throughout  this  document 
to  conform  vdth  the  nationv«de 
consolidation  of  Pacific  and  Western 
Pacific  fisheries  regulations  at  50  CFR 
part  600  and  part  660. 

I.  Final  Specifications 

The  fishery  specifications  include 
ABCs,  the  designation  of  HGs  or  quotas 
for  species  that  need  individual 
management,  the  apportionment  of  the 
HGs  or  quotas  between  domestic  and 
foreign  fisheries,  and  allocation  between 
the  open  access  and  limited  entry 
segments  of  the  domestic  fishery.  As  in 
the  past,  the  specifications  include  fish 
caught  in  state  ocean  waters  (0-3 
nautical  miles  (rnn)  offshore)  as  well  as 
fish  caught  in  the  EEZ  (3-200  nm 
offshore).  Only  changes  to  the 
specifications  between  1996  and  1997 
are  discussed  herein,  othenvise  they  are 
the  same  as  announced  in  1996  (61  FR 
279,  January  4.  1996). 

BiLLING  COOE  3S10~22-P 
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c/   Other.   These  species  are  not  common  nor  important  in 
the  areas  footnoted.   Accordingly,  for  convenience,  Pacific  cod 
is  included  in  the  "other  fish"  category  for  the  areas  footnoted, 
and  rockfish  species  are  included  in  the  "other  rockfish" 
category  for  the  areas  footnoted  only. 

d/   Pacific  whiting.   The  ABC  is  coastwide,  including 
Canadian  waters.   The  U.S.  harvest  guideline  is  set  at  80  percent 
of  the  U.S. /Canada  ABC.   Allocation  to  catcher/processor, 
mothership,  or  shore -based  operations  are  based  on  the  commercial 
portion  of  the  harvest  guideline  (the  U.S.  harvest  guideline 
minus  the  tribal  allocation  of  25,000  mt  for  1997). 

e/   DTS  complex.   Dover  sole,  thornyheads,  and  trawl -caught 
sablefish  are  managed  together  as  the  "DTS  complex."   There  is  no 
harvest  guideline  for  the  DTS  complex. 

f/   Sablefish.   The  7,800  mt  harvest  guideline  north  of  the 
Conception  area  (36°  N.  lat . )  is  the  8,700  mt  ABC  (for  that  same 
area)  reduced  by  900  mt  for  estimated  discards.   The  7,800-mt 
harvest  guideline  is  reduced  by  780  mt  for  the  treaty  tribes 
before  dividing  the  remaining  7,020  mt  between  the  limited  entry 
(6,557  mt)  and  open-access  (463  mt)  fisheries.   The  limited  entry 
allocation  is  further  allocated  58  percent  (3,803  mt)  to  the 
trawl  fishery,  and  42  percent  (2,754  mt)  to  the  nontrawl  fishery, 
both  of  which  are  harvest  guidelines. 

g/  Jack  mackerel.   Only  jack  mackerel  north  of  39°00'  N. 
latitude  are  managed  by  the  FMP.   The  ABC  and  harvest  guideline 
include  waters  beyond  200  nm. 
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h/   Dover  sole.   The  ABC  for  Dover  sole  in  the  Vancouver 
area  ranges  from  818  mt  (the  ABC  recommended  in  the  1995 
assessment)  to  1,565  mt  (1990-1994  average  landings).   The  ABCs 
for  Dover  sole  in  the  Columbia  and  Eureka  areas  are  based  on  the 
stock  assessment .   The  ABC  for  Dover  sole  in  the  Monterey  area 
ranges  from  3,164  mt  (1990-1994  average  landings)  to  4,360  mt 
(the  level  recommended  in  the  1995  assessment) . 

The  11,050  mt  coastwide  harvest  guideline  for  Dover  sole  is 
based  on  the  upper  end  of  the  ABC  range  for  the  Vancouver  subarea 
and  the  lower  end  of  the  ABC  for  the  Monterey  subarea  (which  are 
the  recent  average  catches  in  those  i  o  subareas) ,  plus  the  ABCs 
for  the  Columbia,  Eureka  and  Conception  subareas,  minus  580  mt 
for  estimated  discards.   The  coastwide  harvest  guideline  includes 
a  2,850  mt  harvest  guideline  for  the  Columbia  subarea  (3,000  mt 
ABC  minus  150  mt  estimated  discards) . 

i/   Pacific  ocean  perch.   The  ABC  remains  at  zero.   The 
harvest  guideline  for  landed  catch  applies  to  the 
Vancouver/Columbia  subareas  combined,  and  is  intended  to 
represent  only  incidental  catches. 

j/   Widow  rockfish.   The  6,500  mt  harvest  guideline  is 
derived  by  subtracting  16  percent  for  estimated  discards  (1,200 
mt)  from  the  ABC  (7,700  mt ) .     ' 

k/   Thornyheads.   The  thornyhead  ABCs  and  harvest  guidelines 
apply  north  of  Point  Conception,  CA  (34*27'  N.  lat . ) .   The 
harvest  guideline  for  short spine  thornyheads  has  been  reduced  by 
120  mt  to  represent  landings  rather  than  total  catch.   The  total 
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catch  estimate  of  1.500  mt  (which  was  the  harvest  guideline  m 
1996)  is  50  percent  above  the  ABC,  but  below  the  overfishing 
threshold,  m  order  to  allow  greater  harvest  of  longspme 
thornyheads.   Eight  percent  is  deducted  for  discards,   The 
harvest  guideline  for  longspine  thornyheads  is  1.000  rr .  below  its 
ABC  to  help  prevent  overharvest  of  shortspme  thornyheads. 

1/   Sebastes  complex.   The  Sebastes- north  ABC  is  the  sum  of 
the  ABCs  for  canary,  yeliowtail,  "remaining  rockf ish, "  and  "other 
rockfish"  in  the  Vancouver  and  Columbia  areas.   The  Sebastes- 
north  harvest  guideline,  which  applies  to  the  Vancouver/Columbia 
area,  is  the  sum  of  the  harvest  guidelines  for  canary  and 
yeliowtail  rockfish,  plus  the  sum  of  the  ABCs  or  recent  catch, 
whichever  is  less,  for  "remaining  rockfish"  and  "other  rockfish." 

Within  the  Sebastes -north  harvest  guideline  are  two  small 
harvest  guidelines  for  commercial  harvest  of  black  rockfish  by 
the  Makah,  Quileute,  Hoh,  and  Quinault  Indian  tribes:  20,000  lb 
(9",  072  kg)  for  the  EEZ  north  of  Cape  Alava  (48°09'30"  N.  lat  .  ) 
and  10,000  lb  (4,536  kg)  between  Destruction  Island  ,47°4C^0C"  N. 
lat.)  and  Leadbetter  Point  (46°38'10"  N.  lat.). 

The  Sebastes -south  ABC  is  the  sum  of  the  ABCs  fcr  bocaccio, 
chilipepper,  "remaining  rockfish, "  and  "other  rockfish"  m  the 
Eureka,  Monterey,  and  Conception  areas.   The  Sebastes -south 
harvest  guideline,  which  applies  to  the 

Eureka/Monterey/Conception  ared   -s  the  harvest  guideline  for 
bocaccio  pLus  the  sum  of  the  ABCs  or  recent  catch,  whichever  is 
less,  for  "remaining  rockfish"  and  "other  rockfish." 
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The  harvest  guidelines  for  the  Sebastes  complex,  bocaccio, 
canary  rockfish,  and  yellowtail  rockfish  are  for  total  catch,  so 
estimates  of  discards  will  be  added  during  the  season  as  data 
become  ava  i 1 abl e . 

m/   Bocaccio.   The  bocaccio  harvest  guideline,  which  applies 
to  the  Eureka,  Monterey,  and  Conception  areas  and  represents 
total  catch,  is  stepped  down  from  1,700  mt  in  1996  to  387  mt  in 
1997,  the  estimated  overfishing  threshold.   In  1997,  55  mt  for 
estimated  recreational  harvest  is  subtracted  from  the  hairvest 
guideline  before  deriving  the  limited  entry  and  open  access 
allocations.   In  1998,  the  harvest  guideline  is  expected  to  equal 
the  ABC. 

n/   Canary  rockfish.   Even  though  the  ABC  increased  slightly 
(from  1,000  mt  in  1996  to  1,220  mt  in  1997),  landings  are  not 
intended  to  increase  in  1997.   The  increase  in  the   from  850  mt 
(for  landed  catch)  in  1996  to  1,000  mt(for  total  catch)  in  1997 
results  from  adding  an  estimate  for  discards  in  1997. 

o/   Yellowtail  rockfish   The  stock  assessment  for  northern 
yellowtail  rockfish  addressed  three  separate  areas:   454  mt  for 
the  U.S.  Vancouver  area;  984  mt  for  the  Columbia  area  north  of 
Cape  Falcon  (45<'46'  N.  lat  .  )  ;  and  439  mt  for  the  Eureka  area  plus 
the  Columbia  area  south  of  Cape  Falcon.    The  ABC  has  been 
prorated  to  conform  with  m.anagement  areas  for  other  species  in 
the  Sebastes  complex,  at  335  mt  for  the  southern  Columbia  area 
and  104  mt  for  the  Eureka  area.   The  prorated  ABC  for  .the 
Vancouver /Columbia  area  is  1,773  mt,  a  reduction  of  more  than  70 
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percent  from  the  1996  ABC  of  6,540  mt  for  this  area.   A  separate 
stock  assessment  provided  the  155  mt  ABC  for  the 
Monterey/Conception  area,  resulting  in  an  ABC  of  259  mt  for 
yellowtail  in  the  Eureka/Monterey/Conception  area. 

The  harvest  g^aideline  for  yellowtail  rockfish  in  the 
Vancouver/Columbia  area  is  stepped  down  from  3,590  mt  in  1996  to 
2,762  mt  in  1997,  with  the  intent  to  set  the  harvest  guideline 
equal  to  ABC  in  1998.   The  1997  harvest  guideline  represents 
total  catch,  whereas  in  1996  it  represented  landed  catch  only. 

p/   Remaining  rockfish.   Prior  to  1997,  this  category 
included  all  species  in  the  Sebastes  complex  that  did  not  have  an 
individual  ABC,  and  therefore  included  species  that  in  1997  are 
designated  as  "other  rockfish."   In  1997,  "remaining  rockfish" 
includes  only  those  species  and  areas  listed  in  Table  1. 

q/   There  is  a  separate  ABC  for  this  species  and  area  which 
is  not  included  in  "remaining  rockfish"  or  "other  rockfish." 

r/   Other  rockfish.   "Other  rockfish"  includes  offshore 
Sebastes  species  not  identified  in  Table  1.   It  is  based  on  the 
Sebastes  complex  assessment  of  commercial  landings  and  includes 
estimates  of  recreational  landings  for  those  species  without 
individual  ABCs . 

s/   Other  fish.   Includes  sharks,  skates,  rays,  ratfish, 
morids,  grenadiers,  and  other  groundfish  species  notea  above  in 
footnote  c/. 
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Changes  to  the  ABCs  and  HGs 

The  ABCs,  which  are  based  on  the 
best  available  scientific  information, 
represent  the  total  catch,  including 
amounts  that  are  discarded  as  well  as 
retained.  Stock  assessmHnt  information 
considered  in  determining  the  ABCs  is 
available  from  the  Council,  and  was 
made  available  to  the  public,  before  the 
Council's  October  1996  meeting,  in  the 
Council's  SAFE  document  (see 
ADDRESSES).  The  1997  ABCs  are 
changed  from  1996  for  Pacific  whiting, 
the  Sebastes  complex,  bocaccio,  canary 
rockfish,  and  yellowtail  rockfish.  New 
ABCs  were  developed  for  "remaining 
rockfish"  and  for  a  new  category  of 
"other  rockfish."  Changes  that  result 
only  from  rounding  are  not  explained. 

Those  species  or  species  groups 
managed  with  HGs  in  1996  will 
continue  to  be  managed  with  HGs  in 
1997.  The  1997  HGs  differ  from  1996  for 
Pacific  whiting,  shortspine  thornyheads, 
the  Sebastes  complex,  yellowtail 
rockfish.  bocaccio,  and  canary  rockfish. 
Stock  assessments  and  inseason  catch 
monitoring  are  designed  to  account  for 
all  fishing  mortality,  including  that 
resulting  fixim  fish  discarded  at  sea. 
Discards  of  rockfish  and  sablefish  in  the 
fishery  for  whiting  are  well  monitored 
and  are  accounted  for  inseason  as  they 
occur.  In  the  other  fisheries,  discards 
caused  by  trip  limits  have  not  been 
monitored  consistently,  so  discard 
estimates  have  been  developed  to 
account  for  this  extra  catch.  A  discard 
level  of  about  16  percent  of  the  total 
catch,  previously  measured  for  widow 
rockfish  in  a  scientific  study,  is  assumed 
to  be  appropriate  for  the  commercial 
fisheries  for  widow  rockfish,  yellowtail 
rockfish,  canary  rockfish,  and  Pacific 
ocean  perch  (POP).  A  discard  estimate 
of  8  percent  is  used  for  the  deepwater 
thornyhead  fishery,  5  percent  for  Dover 
sole,  and  20  percent  for  sablefish 

In  some  cases  (e.g.,  sablefish,  widow 
rockfish,  thornyheads,  Dover  sole),  an 
estimated  amount  of  discards  has  been 
subtracted  from  the  ABC  to  determine 
the  HG  for  the  landed  catch.  In  other 
cases  (e.g.,  whiting,  Sebosfes  complex), 
a  HG  representing  total  catch  is  more 
appropriate.  Discards  in  the  whiting 
fishery  have  been  well  documented  and. 
therefore,  the  HG  for  whiting  represents 
total  catch  and  discards  are  accounted 
for  during  the  season.  In  1996,  the  HG 
for  the  Sebastes  complex  included  only 
landings  to  be  consistent  with  most  of 
the  other  groundfish  HGs.  However, 
using  HGs  based  only  on  landed  catch 
was  too  rigid  because  it  did  not  provide 
for  inseason  adjustments,  a  particular 
problem  when  actual  reports  of  di.scards 
during  the  .season  differed  from  the 


amount  assumed  at  the  beginning  of  the 
year.  Therefore,  for  greater  management 
flexibility  during  the  .season,  HGs  for  the 
Sebastes  complex  and  its  components  in 
1997  will  include  the  total  catch,  and 
estimates  of  di.scards  will  be  added  to 
the  landings  during  the  season. 

The  1997  changes  to  the  ABCs  and 
HGs  are  summarized  below.  More 
detailed  information  appears  in  the 
Councils  SAFE  document  (September 
1996),  the  "Groundfish  Management 
Team  Final  Acceptable  Biological  Catch 
and  Harvest  Guideline 
Recommendations  for  1997"  (GMT 
Report  C.4.)  from  the  October  1996 
Council  meeting,  and  the  Council's 
newsletters  for  its  August  and  Oc-tober 
1996  meetings. 

Whiting 

A  new  stock  assessment  for  whiting 
indicated  that  the  1994  year  class  was 
larger  than  previously  expected.  This, 
combined  with  substantive  changes  in 
the  stock  assessment  model,  resulted  in 
an  ABC  of  290.000  mt  for  the  U.S.  and 
Canada  combined,  25,000  mt  higher 
than  in  1996.  Nonetheless,  this  ABC 
may  be  somewhat  conservative.  Another 
year  of  data  is  needed  to  verify  whether 
the  apparent  high  abundance  of  the 
1994  year  class  is  due  to  an  actual 
increase  in  fish,  rather  than  a  shift  in 
their  distribution  to  more  northern 
waters.  Other  factors  considered  in 
setting  the  ABC  were  promoting 
stability  in  landings  by  distributing  the 
harvest  of  strong  year  classes  over 
several  years  and  the  need  to  suppress 
the  bycatch  of  yellowtail  rockfish  at  a 
time  when  that  fishery  is  facing  a  major 
reduction  in  its  ABC.  The  U.S.  HG 
(232,000  mt)  is  set  at  80  percent  of  the 
U.S.-Canadian  ABC,  as  in  recent  years. 
Allocation  to  the  Makah  treaty  Indian 
tribe  in  1997  is  discussed  in  paragraph 
V. 

Pacific  Ocean  Perch  (POP) 

Since  1981,  POP  has  been  managed 
under  a  schedule  intended  to  rebuild 
POP  to  a  level  that  would  annually 
support  removals  of  1.000  mt.  Landings 
were  higher  than  this  as  recently  as 
1993.  To  achieve  an  annual  harvest  of 
about  1,000  mt  while  maintaining  a 
biologically  sound  harvest  rate,  the 
current  biomass  would  have  to  double. 
This  would  be  a  slow  process  unless 
there  is  a  fortuitous  sequence  of  large 
recruitments.  The  harvest  guideline  for 
POP  is  meant  to  accommodate  only 
.small,  incidental  catches  and,  therefore, 
is  not  a  target  to  be  achieved 
deliberately.  Trip  limits  for  POP  will  not 
be  increased  to  achieve  the  harvest 
guideline,  and  mav  be  reduced  if 
landings  are  too  high.  The  harvest 


guideline  of  750  mt  for  POP  is  the  same 
as  last  year. 

Shortspine  Thornyheads 

The  ABC  for  shortspine  thornyheads 
is  the  same  as  in  1996,  but  the  HG  is 
reduced  from  1,500  mt  to  1,380  mt  to 
more  accurately  represent  the  landed 
catch. 

Sebastes  Complex 

The  ABCs  for  the  Sebastes  complex 
are  the  sum  of  the  ABCs  of  its 
components.  The  HGs  (for  total  catch) 
are  the  sum  of  the  HGs  for  each  species 
or  of  the  ABCs  for  those  species  without 
HGs.  The  1997  HG  for  the  Sebastes 
complex  in  the  Vancouver/Columbia 
area  is  reduced  from  11,900  mt  for 
landed  catch  in  1996  to  7,130  mt  for 
total  catch  in  1997.  The  1997  HG  for  the 
Sebastes  complex  in  the  Eureka/ 
Monterey/Conception  area  is  reduced 
from  13,200  mt  for  landed  catch  in  1996 
to  9,664  mt  for  total  catch  in  1997.  The 
large  declines  are  due  primarily  to  large 
reductions  in  the  ABCs  and  HGs  for 
bocaccio,  yellowtail  rockfish,  and  also 
to  new  ABC  estimates  for  the 
"remaining  rockfish"  and  "other 
rockfish"  categories. 

Bocaccio 

The  1997  ABC  for  bocaccio  in  the 
Eureka/Monterey/Conception  area  is 
265  mt,  only  15  percent  of  the  1,700-mt 
ABC  in  1996.  (Landings  were  projected 
at  454  mt  for  1996,  so  the  reduction  in 
ABC,  while  severe,  is  not  as  extreme  as 
it  appears.)  The  new  stock  assessment 
indicates  it  is  unlikely  that  the  current 
stock  size  is  greater  than  17-20  percent 
of  the  1970  level  but  also  suggests  a  high 
degree  of  uncertainty  in  current  stock 
size.  Recruitment  is  highly  variable  for 
bocaccio.  Assuming  that  future 
recruitment  will  be  similar  to  that  in 
1969-1996,  the  level  of  fishing  mortality 
that  would  produce  spawning  biomass 
at  35  percent  of  its  unfished  level 
(F35%)  is  265  mt.  The  1997  HG  (for 
total  catch)  is  387  mt,  122  mt  higher 
than  ABC,  and  at,  but  not  above,  the 
overfishing  threshold  for  bocaccio.  The 
Council  recommended  that  the  bocaccio 
HG  be  set  above  ABC  in  1997  to  allow 
a  1-year  phase-down  to  mitigate  the 
economic  impacts  of  a  60  percent 
reduction  in  catch  in  1  year  (from  664 
mt  to  265  mt).  The  consequences  of  the 
phase-down  are  that  the  ABC  and  HG  in 
1998,  and  possibly  subsequent  years, 
most  likely  will  be  lower  than  they 
would  have  been  if  1997  catches  did  not 
exceed  ABC.  The  Council  intends  that 
the  HG  be  set  equal  to  ABC  in  1998. 

Bocaccio  also  are  particularly  difficult 
to  manage,  because  of  the  multiplicity  of 
gear  types  involved,  including  trawl,  set 
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net  and  recreational  fisheries.  The  2- 
month  cumulative  trip  limit  in  the 
limited  entry  fishery  is  substantially 
reduced  from  60,000  lb  (27,216  kg)  in 
1996  to  12,000  lb  (5,443  kg)  in  1997. 
Additional  trip  limits  specific  to 
bocaccio  have  been  placed  on  the  open 
access  fishery  in  1997.  Bycatch  of 
rockfish  in  the  shrimp  and  prav^m  trawl 
fisheries  is  being  addressed  by  reducing 
the  groundfish  trip  limits  to  500  lb  (227 
kg)  in  1997,  one  third  of  the  1996 
shrimp  trip  limit  and  one  half  of  the 
1996  prawn  trip  limit. 

Canary  Rockfish 

The  1997  ABC  for  canary  rockfish  in 
the  Vancouver/Columbia  area  is  1,220 
mt,  slightly  higher  than  the  l,00G-mt 
ABC  in  1996.  A  new  assessment  for 
canary  rockfish  used  two  models  that 
estimate  the  1995  spawrning  biomass  is 
18-33  percent  of  the  1967  value.  Both 
models  predict  yield  and  spawning 
biomass  levels  will  decline  during 
1997-1999.  For  both  models  combined, 
the  average  catch  projection  for  the  next 
3  years  is  1,220  mt  when  average 
recruitment  is  assmned.  The  HG  for 
canary  rockfish  is  increased  from  850  mt 
for  landed  catch  in  1996  to  1 .000  mt  for 
total  catch  in  1997  to  accoimt  for 
estimated  discards. 

Yellovrtail  Rockfish 

The  1997  ABC  for  yellowtail  rockfish 
in  the  Vancouver/Columbia/Eureka  area 
is  1,773  mt,  4,667  mt  lower  than  the 
6,440-mt  ABC  in  1996.  (The  stock 
assessment  determined  ABCs  for 
different  areas.  The  1997  ABC  is 
prorated  in  Table  1  to  apply  north  and 
south  of  the  Columbia-Eureka  boundary 
for  consistency  with  other  species  in  the 
Sebastes  complex.)  The  results  of  the 
new  assessment  have  caused  a  great 
deal  of  concern  because  they  conflict 
with  the  impressions  of  many  who  fish 
for  yellowtail  rockfish.  For  the  Eureka/ 
south  Columbia  area  (south  of  Cape 
Falcon  (45''46'  N.  lat.)),  addition  of 
1995-96  stock  assessment  data  resulted 
in  substantial  reductions  in  estimates  of 
biomass  and  recruitment  of  the  1984 
year  class  in  1988  (to  20  percent  of  its 
former  level).  For  the  north  Columbia 
area  (north  of  Cape  Falcon),  addition  of 
the  1995-96  data  also  reduced  estimates 
of  biomass  and  recruitment.  Major 
changes  did  not  occur  in  the  U.S. 
Vancouver  area.  Available  fishen.'  age- 
composition  data  indicate  that  fish  older 
than  25  years  have  all  but  disappeared 
from  the  fishery.  Additionally,  there  is 
no  e\idence  of  any  strong  incoming  year 
classes.  Only  half  the  population  is 
mature  3  or  4  years  after  recruiting  to 
the  fishery,  so  immature  fish  have  a 
relatively  high  likelihood  of  being 


caught  before  they  have  had  an 
opportunity  to  contribute  to  building 
future  biomass.  Given  this  new 
information,  it  appears  that  yellowrtail 
rockfish  may  have  been  fished  for  the 
last  several  years  above  the  overfishing 
threshold. 

The  recommended  1997  HG  of  2,762 
mt  for  yellowtail  rockfish  in  the 
Vancouver/Columbia  area  represents 
total  catch,  whereas  the  3.590-mt  HG  in 
1996  was  for  landed  catch  (equivalent  to 
4,160  mt  for  total  catch).  The  Council 
recommended  that  the  1997  HG  be  set 
at,  but  not  above,  the  overfishing 
threshold.  Fishing  is  allowed  at,  but  not 
above,  the  overfishing  threshold  of 
2,762  mt  in  1997  in  order  to  mitigate  the 
sudden  and  severe  economic  impact  to 
the  fishing  industry  that  would  occur  if 
the  HG  were  reduced  from  the  1996 
ABC  of  6,440  mt  to  the  1997  ABC  of 
1,773  mt  in  a  single  year.  The  Council 
recognized,  however,  the  need  to  adjust 
catches  to  the  ABC  level  as  soon  as 
possible,  and  consequently,  announced 
its  intent  that  this  phase-down  in 
harvest  last  only  a  single  year  and  that 
it  intended  to  recommend  a  1998  HG 
equivalent  to  the  1998  ABC.  Fishing  at 
the  overfishing  threshold  for  1997  is 
expected  to  result  in  a  lower  ABC  and 
HG  in  1998  than  if  the  1997  harvest  did 
not  exceed  ABC,  but  the  fishing 
industry  will  have  had  a  full  year  to 
adjust  to  reduced  harvest  levels. 

The  Council  carefully  considered  the 
possible  impacts  of  continuing  to 
harvest  at  a  level  greater  than  ABC  for 
1  more  year  in  contrast  to  making  the 
full  adjustment  to  the  ABC  level  in  a 
single  year.  The  Council  concluded, 
based  on  risk  analysis  conducted  by  the 
stock  assessment  scientists,  that  the  1- 
year  phase-downi  will  cause  only  a  small 
further  decline  in  the  stock  level  while 
it  buffers  the  economic  impact  of  the 
harvest  reductions.  Lower  stock  levels 
means  the  likelihood  of  continued  lower 
ABCs  and  HGs  for  the  next  few  years 
until  the  stock  recovers  sufficiently  to 
allow  higher  harvests.  The  Council  also 
recommended  the  phase-down  to  allow 
sufficient  time  for  further  analysis  of 
some  of  the  components  of  the  stock 
assessment  in  order  to  refine  estimates 
of  the  ABC  for  1998.  Considerable 
public  testimony  pointed  to  some 
indicators,  such  as  yellowtail  bycatch 
rates  in  the  whiting  and  shrimp  trawl 
fisheries,  that  were  contradicton,-  to  the 
stock  assessment  results.  A  work  plan 
was  developed  to  examine  some  of  these 
indicators  and  redo  the  stock 
assessment  during  the  upcoming  year  so 
that  the  results  could  be  used  to  set  the 
1998  ABC. 

Yellowtail  rockfish  is  particularly 
difficult  to  manage  because  it  is 


encountered  as  bycatch  in  other 
fisheries.  A  substantial  portion  of  the 
yellowtail  harvest  guideline  is  taken  as 
bycatch  in  the  whiting  and  shrimp 
fisheries.  Catch  data  from  the  whiting 
fishery  have  been  examined,  and 
regulatory  changes  to  reduce  bycatch  are 
not  obvious.  The  whiting  ABC  may  be 
somewhat  conser\'ative  in  1997,  in  part 
to  suppress  tie  bycatch  of  yellovk-taii 
rockfish.  The  at-sea  processing  sector  of 
the  whiting  fishen.'  has  agreed  to 
monitor  its  bycatch  more  closely,  using 
daily  satellite  transmissions  to  alert 
them  to  areas  of  high  bycatch  of 
yellowtail  rockfish,  as  was  done  to 
monitor  salmon  bycatch  in  1996. 
Bycatch  of  rockfish  in  the  shrimp  and 
prawn  trawl  fisheries  is  being  addressed 
by  reducing  the  groundfish  trip  limits  to 
500  lb  (227  kg)  in  1997.  one  third  of  the 
1996  shrimp  trip  limit  and  one  half  of 
the  1996  prawn  trip  limit.  The  target 
fishery'  for  yellowtail  rockfish  is 
addressed  by  reducing  the  tnp  limit, 
from  6.000  lb  (2,722  kg)  per  month 
north  of  Cape  Lookout  OR  (45''20'15"  N. 
lat.)  and  35.000  lb  per  month  between 
Cape  Lookout  and  Cape  Mendocino  CA 
(40''30'  N.  lat.)  to  6,000  lb  (2.722  kg)  per 
2-month  period  in  both  areas. 

Remaining  Rockfish 

New  assessments  were  provided  for  a 
number  of  previously  unassessed 
rockfish  species  (listed  in  table  1). 
"Remaining  rockfish"  includes  canary, 
POP.  and  yellowtail  rockfish  in  the 
Eureka/Monterey/Conceptipn  area,  and 
bocaccio  in  the  Vancouver/Columbia 
area — areas  not  included  in  the 
individual  HGs  for  these  species.  The 
ABCs  were  based  on  either  the  ABC 
from  the  assessment  or  recent  catch, 
whichever  is  less. 

Other  Rockfish 

Assessments  were  not  conducted  for  a 
number  of  other  rockfish  species  ("other 
rockfish").  The  combined  ABC  for  these 
species  is  set  at  the  recent  landed  catch. 

Setting  HGs  Greater  Than  ABC 

In  most  cases,  HGs  are  less  than  or 
equal  to  the  ABCs.  However,  the 
Council  recommended  HGs  that  exceed 
the  ABCs  for  POP  and  shortspine 
thornyheads  (as  in  1996),  yellowtail 
rockfish.  and  bocaccio.  The  FMP 
requires  that  the  Council  consider 
certain  factors  when  setting  a  HG  above 
an  ABC  These  factors  were  analyzed  by 
the  Council's  Groundfish  Management 
Team  (GMT)  and  considered  at  the 
Councils  October  1996  meeting  before 
the  Council  recommended  the  1997 
HGs.  These  factors  also  were  considered 
when  establishing  the  20-vear 
rebuilding  schedule  for  POP  in  the  1981 
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FMP,  in  the  most  recent  stock 
assessments  for  POP  (in  the  September 
1995  SAFE  document)  and  shortspine 
thornyheads  (in  the  October  1994  SAFE 
document),  and  in  the  GMT's 
recommendations  for  1996  (GMT  Report 
C.I..  October  1995)  and  for  1997  (GMT 
Report  C.4..  October  1996). 

Overfishing 

The  FMP  defines  "overfishing"  as  a 
fishing  mortality  rate  that  would,  in  the 
long  term,  reduce  the  spawning  biomass 
per  recruit  below  20  percent  of  what  it 
would  have  been  if  the  stock  had  never 
been  exploited  (unless  the  species  is 
above  the  level  that  would  produce 
maximum  su.stainable  yield  (MSY)).  The 
rate  is  defined  in  terms  of  the 
percentage  of  the  sto<;k  removed  per 
year.  Therefore,  high  catch  rates  can 
cause  overfishing  at  any  stock 
abundance  level.  Conversely, 
overfishing  does  not  necessarily  occur 
for  stocks  at  low  abundance  levels  if  the 
catch  can  be  kept  to  a  sufficiently  small 
fraction  of  that  stock  level.  The  target 
rate  for  exploitation  of  Pacific  Coast 
groundfish  typically  is  the  rate  that 
would  reduce  spawning  biomass  per 
recruit  to  35  percent  of  its  unfished 
level.  This  desired  rate  of  fishing  will 
always  be  less  than  the  overfishing  rate, 
so  there  is  a  buffer  between  the 
management  target  and  the  level  that 
could  harm  the  stock's  long-term 
potential  productivity.  If  the  overfishing 
threshold  is  reached,  the  Guidelines  for 
Fishery  Management  Plans  at  50  CFR 
part  600  require  the  Council  to  identify 
actions  to  be  undertaken  to  alleviate 
overfishing.  As  discussed  above,  efforts 
have  been  taken  to  avoid  exceeding  the 
overfishing  thresholds  for  bocaccio  and 
yellowtail  rockfish  in  1997  by  reducing 
their  HGs  to  the  F20%  level  and  by 
instituting  more  restrictive  trip  limit 
management  in  1997.  that  will  make  it 
less  likely  that  HGs  will  be  reached 
before  the  end  of  the  year.  In  addition, 
the  Council  ha-s  expres,sed  its  intent  to 
reduce  the  HGs  to  the  F:t5%  level  in 
1998. 

Foreign  and  Joint  Venture  Fisheries 

For  those  species  needing  individual 
management  that  will  not  be  fully 
utilized  by  domestic  processors  or 
harvesters,  and  that  can  be  caught 
without  severely  affecting  species  that 
are  fully  utilized  by  domestic  processors 
or  harvesters,  foreign  or  joint  venture 
operations  may  occur.  A  joint  venture 
occurs  when  U.S.  vessels  deliver  their 
catch  to  foreign  process! ntJ  ves.sels  in 
the  EEZ.  A  portion  of  the  HGs  or  quotas 
for  these  species  may  be  apportioned  to 
domestic  annual  harvest  (DAH).  which 
in  turn  may  be  apportioned  between 


domestic  annual  processing  (DAP)  and 
joint  venture  processing  (JVP).  The 
portion  of  a  HG  or  quota  not 
apportioned  to  DAH  may  be  set  aside  as 
the  total  allowable  level  of  foreign 
fishing  (TALFF).  In  fanuary  1997,  no 
surplus  groundfish  are  available  for 
joint  venture  or  foreign  fishing 
operations.  Consequently,  all  the  HGs  in 
1997  are  designated  entirely  for  DAH 
and  DAP  (which  are  the  .same  in  this 
case);  JVP  and  TALPT  are  set  at  zero. 

In  the  unlikely  event  that  fish  are 
reallocated  inseason  and  a  foreign  or 
joint  venture  fishery  should  occur,  the 
incidental  catch  levels  would  be  as 
follows,  subject  to  change  during  the 
year:  For  a  whiting  fishery,  the  same  as 
announced  at  Table  2,  footnote  1.  of  58 
FR  2990  (January  7.  1993);  for  a  jack 
mackerel  joint  venture,  initially  the 
same  as  those  suggested  in  section 
12.5.2  of  the  FMP. 

[I.  The  Limited  Entry  Program 

The  FMP  established  a  limited  entry 
program  that,  on  January  1,  1994, 
divided  the  commercial  groundfish 
fishery  into  two  components:  The 
limited  entry  fishery  and  the  open 
access  fishery,  each  of  which  has  its 
own  allocations  and  management 
measures.  The  limited  entry  and  open 
access  allocations  are  calculated 
according  to  a  formula  specified  in  the 
FMP,  which  takes  into  account  the 
relative  amounts  of  a  species  taken  by 
each  component  of  the  fishery  during 
the  1984-fl8  limited  entry  window 
period.  At  its  October  1996  meeting,  the 
Council  recommended  the  species  and 
areas  subject  to  open  access  and  limited 
entry  allocations  in  1997.  and  the 
Regional  Administrator  calculated  the 
amounts  of  the  allocations  that  are 
presented  in  Table  1.  Unless  otherwise 
specified,  the  limited  entry  and  open 
access  allocations  are  treated  as  HGs  in 
1997. 

Open  Access  Allocations 

The  open  access  fishery  is  composed 
of  vessels  that  operated  under  the  HGs, 
quotas,  and  other  management  measures 
governing  the  open  access  fishery,  using 
(1)  exempt  gear,  or  (2)  longl-ne  or  pot 
(trap)  gear  fished  from  vessels  that  do 
not  have  permits  endorsed  for  use  of 
that  gear.  Exempt  gear  means  all  types 
of  legal  groundfish  fishing  gear  except 
groundfish  trawl,  longline.  and  pots. 
(Exempt  gear  includes  trawls  used  to 
harvest  pink  shrimp  or  spot  or  ridgeback 
prawns  (shrimp  trawls),  and,  south  of 
Point  Arena.  CA  (38''57'30"  N.  let.), 
California  halibut  or  sea  cucumbers.) 

The  open  access  allocation  is  derived 
by  applying  the  open  access  allo<.ation 
percentage  to  the  annual  HG  or  quota 


after  subtracting  any  set-asides  for 
recreational  or  tribal  fishing.  For  those 
species  in  which  the  open  access  share 
would  have  been  less  tiian  1  percent,  no 
open  access  allocation  is  specified 
unless  significant  open  access  effort  is 
expected. 

Limited  Entry  Allocations 

The  limited  entry  fishery  means  the 
fishery  composed  of  vessels  using 
limited  entry  gear  fished  pursuant  to  the 
HGs,  quotas,  and  other  management 
measures  governing  the  limited  entry 
fishery.  Limited  entry  gear  means 
longline,  pot,  or  groundfish  trawl  gear 
used  under  the  authority  of  a  valid 
limited  entry  permit  issued  under  the 
FMP,  affixed  with  an  endorsement  for 
that  gear.  (Groundfish  trawl  gear 
excludes  shrimp  trawls  used  to  harvest 
pink  shrimp,  spot  prawns,  or  ridgeback 
prawns,  and  other  trawls  u.sed  to  fish  for 
California  halibut  or  sea  cucumbers 
south  of  Point  Arena,  CA.) 

The  limited  entry  allocation  is  the 
allowable  catch  (HG  or  quota)  reduced 
by:  (1)  Set-asides,  if  any,  for  treaty 
Indian  fisheries  or  recreational  fisheries; 
and  (2)  the  open  access  allocation.  In 
1996,  a  new  definition  was  added  for 
"commercial  harvest  guideline",  (the 
commercial  harvest  guidelines  are  set 
forth  in  Table  1).  It  is  the  HG  minus  the 
amount  set  aside  for  tribal  or 
recreational  fishing  and,  therefore,  is  the 
number  that,  when  multiplied  by  the 
open  access  allocation  percentages, 
provides  the  open  access  and  limited 
entry  allocations.  Estimates  of 
recreational  harvest  are  subtracted  for 
two  species  in  1997,  55  mt  for  bocaccio 
(which  also  is  reflected  in  the 
allocations  for  the  Sebastes  complex  in 
the  Eureka,  Monterey,  and  Conception 
subareas),  and  900  mt  for  lingcod. 
Allocations  for  Washington  coastal 
tribal  fisheries  are  discussed  in 
paragraph  V. 

IIL  1997  Management  Measures 

Projections  of  landings  in  1996  are 
based  on  the  information  available  to 
the  Council  at  its  October  1996  meeting 
(GMT  Supplemental  Report  C.4., 
October  1996). 

A.  Limited  Entry  Fishery 

The  following  management  measures 
apply  to  ves.sels  operating  in  the  limited 
entry  fishery  starting  January  1,  1997, 
and  are  designed  to  keep  landings 
within  the  HGs  or  limited  entry 
allocations.  Cumulative  trip  limits 
continue  to  be  used  for  most  of  the 
limited  entry  fishery,  which  allows 
fishers  to  accumulate  fish  over  a  period 
of  time  without  limit  on  the  number  of 
landings.  Two-month  cumulative  limits 
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will  continue  to  be  used  for  most  of  the 
limited  entry  fishery  in  1997.  As  in 
1996,  no  more  than  60  percent  of  a  2- 
month  limit  may  be  taken  in  either 
calendar  month,  resulting  in  a  variable 
monthly  trip  limit  within  the  2-month 
limit.  This  enables  the  limited  entry- 
fleet  to  maintain  its  current  monthly 
fishing  pattern,  target  on  50  percent  of 
the  2-month  cumulative  limit  in  a 
month,  and  have  the  protection  of  a 
buffer  equivalent  to  10  percent  of  the  2- 
month  cumulative  limit  to  account  for 
inaccuracies  in  weighing  fish  at  sea  or 
for  small  amounts  caught  above  the 
target  level.  Unless  otherwise 
announced  later  in  the  year,  the  2- 
month  periods  are:  January-February, 
March-April,  May-June,  July-August, 
September-October,  and  November- 
December.  One-month  periods  may  be 
used  later  in  the  year. 

Platooning 

An  optional  platooning  system  is 
added  for  1997,  that  enables  the  limited 
entry  trawl  fleet  to  provide  a  more 
consistent  supply  of  fish  to  processors. 
Whereas  the  cimiiulative  limits  normally 
apply  by  calendeu"  month  (this  would  be 
considered  the  "A"  platoon),  a  vessel  in 
the  "B"  platoon  would  choose  to 
operate  under  limits  out  of  phase  by  2 
weeks,  from  the  16th  to  the  15th  of  the 
month.  All  limited  entry  trawl  vessels 
will  automatically  be  in  the  "A" 
platoon,  unless  the  permit  owTier 
indicated  in  the  annual  permit  renewal 
that  the  permitted  vessel  will  participate 
in  the  "B"  platoon.  Vessels  operating  in 
the  "B"  platoon  will  not  be  able  to  land 
any  species  of  groundfish  from  January 
1-15,  1997.  The  effective  date  of  any 
inseason  changes  to  the  cumulative  trip 
limits  also  will  be  delayed  for  2  weeks 
for  the  "B"  platoon  so  that  a  vessel's 
"B"  limit  will  not  be  changed  during  its 
cumulative  trip  Umit  period.  Special 
provisions  will  be  made  to 
accommodate  "B"  vessels  at  the  end  of 
the  year  so  that  the  amoimt  of  fish  made 
available  to  both  "A"  and  "B"  vessels  is 
the  same.  A  vessel  in  the  "B"  platoon 
will  have  the  same  cumulative  trip  limit 
for  the  final  period  as  vessels  in  the  "A" 
platoon,  but  the  final  period  may  be  2 
weeks  shorter,  so  that  both  the  "A"  and 
"B"  fishing  periods  end  on  December 
31,  1997.  For  example,  if  the  last  period 
is  a  2-month  cimiulative  trip  limit  for 
November-December,  the  vessel  would 
be  able  to  take  it  in  6  weeks  (November 
16-December  31)  without  a  60- percent 
monthly  limit.  The  choice  of  platoon 
apphes  to  the  permit  for  the  entire 
calendar  year,  even  if  the  permit  is  sold, 
leased,  or  otherwise  transferred.  The 
platoon  system  is  experimental  and  may 
not  be  continued  in  1998  if  the  Council 


decides  the  benefit  does  not  outweigh 
the  administrative  burden. 

Widow  Rockfish 

In  1996,  the  2-month  cumulative  limit 
of  70,000  lb  (31,752  kg)  was  in  effect 
until  September,  at  which  time  it  was 
reduced  to  50,000  lb  (27,680  kg).  In 
November,  a  monthly  cumulative  limit 
of  25,000  lb  (11,340  kg)  was  applied 
until  the  end  of  the  year.  Landings  were 
projected  to  be  6.275  mt  in  1996,  within 
1  percent  of  the  HG.  In  1997.  the  year 
will  start  with  the  same  cumulative 
limits  as  in  1996:  70,000  lb  (31,752  kg) 
per  2-month  period. 

The  Sebastes  Complex  (Including 
Yellowtail  Rockfish,  Canary-  Rockfish, 
and  Bocaccio) 

Beginning  in  January  1996.  the  2- 
month  cumulative  trip  limits  for  the 
Sebastes  complex  were:  70,000  lb 
(31,752  kg)  north  of  Cape  Lookout 
(45°20'15"  N.  lat.).  100,000  lb  (45,359 
kg)  between  Cape  Lookout  and  Cape 
Mendocino  (40°30'  N.  lat.),  and  200,000 
lb  (90.719  kg)  south  of  Cape  Mendocino. 
Two-month  cumulative  limits  also 
applied  to  yellowtail  rockfish,  canary 
rockfish  and  bocaccio,  which  counted 
toward  the  Umits  for  the  Sebastes 
complex.  Beginning  in  January  1996, 
these  limits  were:  Yellowtail  rockfish — 
32,000  lb  (14,515  kg)  north  of  Cape 
Lookout  or  70.000  lb  (31.752  kg) 
between  Cape  Lookout  and  Cape 
Mendocino;  canary  rockfish — 18,000  lb 
(8,165  kg);  bocaccio  south  of  Cape 
Mendocino— 60,000  lb  (27,216  kg). 
These  limits  remained  in  effect  until 
September  1996,  at  which  time  the  2- 
month  cumulative  limit  for  yellowtail 
was  reduced  to  20,000  lb  (9,072  kg) 
north  of  Cape  Lookout.  In  November,  all 
the  trip  limits  for  the  Sebastes  complex 
north  of  Cape  Mendocino  were 
converted  to  1 -month  cumulative  limits 
to  provide  more  management  flexibility. 
The  1-month  limits  were  set  at  half  the 
poundage  of  the  2-month  cumulative 
limits,  except  for  yellowtail  rockfish 
north  of  Cape  Lookout,  which  was 
reduced  to  6.000  lb  (2,722  kg). 

By  the  end  of  1996,  landings  are 
projected  to  be  as  follows:  Sebastes 
complex  in  the  Vancouver/Columbia 
area — 8,583  mt  (19  percent  below  the 
HG);  yellovrtail  rockfish  north  of  Cape 
Lookout — 3,144  mt  (5  percent  over  the 
HG),  but  this  projection  was  made 
before  the  cumulative  limit  was  reduced 
in  November  1996;  yellowtail  rockfish 
south  of  Cape  Lookout— 1,621  mt  (33 
percent  below  the  HG);  canary 
rockfish — 868  mt  (2  percent  below  the 
HG);  and  bocaccio — 654  mt,  including 
estimated  recreational  catch  (56  percent 
below  the  HG). 


In  January  1997,  the  2-month 
cumulative  trip  limits  for  the  Sebastes 
complex  are  30,000  lb  (13,608  kg)  north 
of  Cape  Mendocino  and  150,000  lb 
(68,039  kg)  south  of  Cape  Mendocino. 
Within  these  limits,  no  more  than 
14,000  lb  (6.350  kg)  may  be  canary 
rockfish;  6.000  lb  (2,722  kg)  may  be 
yellovklail  rockfish  north  of  Cape 
Mendocino;  and  12.000  lb  (5,443  kg) 
may  be  bocaccio  south  of  Cape 
Mendocino.  The  yellowtail  and 
bocaccio  cumulative  trip  limits  are 
substantially  reduced  because  of  severe 
reductions  in  their  HGs.  As  discussed 
above,  both  yellowtail  and  bocaccio  will 
be  fished  at  their  overfishing  threshold 
in  1997,  as  a  1-year  step  down  to  fishing 
at  F35%.  Both  species  are  particularly 
difficult  to  manage  because  of  the 
multiplicity  of  gear  types  involved,  A 
substantial  portion  of  the  yellowtail  HG 
is  taken  as  bycatch  in  the  whiting  and 
shrimp  fisheries.  Catch  data  from  the 
whiting  fishery  have  been  examined, 
and  regulatory  changes  to  reduce 
bycatch  are  not  obvious.  The  whiting 
j\BC  may  be  somewhat  conservative  in 
1997,  in  part  to  suppress  the  bycatch  of 
vellovklail  rockfish.  The  at-sea 
processing  sector  of  the  whiting  fishery 
has  agreed  to  monitor  its  bycatch  more 
closely,  using  daily  satelhte 
transmissions  to  alert  them  to  areas  of 
high  bycatch,  as  was  done  to  monitor 
salmon  bycatch  in  1996.  Bycatch  of 
rockfish  in  the  shrimp  and  prawn  trawl 
fisheries  is  being  addressed  by  reducing 
the  groundfish  trip  limits  from  1,500  lb 
(680  kg)  and  1,000  lb  (454  kg), 
respectively,  to  500  lb  (227  kg)  of 
groundfish  in  1997.  Management  of 
bocaccio  is  further  complicated  by  a 
significant  recreational  harvest;  bag 
limit  reductions  may  be  necessary'  in  the 
future. 

The  declaration  procedures,  instituted 
by  the  States  of  Oregon  and  Washington 
for  vessels  operating  on  both  sides  of 
Cape  Lookout,  are  no  longer  in  effect 
because  the  cumulative  limits  no  longer 
differ  north  and  south  of  Cape  Lookout. 

POP 

In  1996.  the  2-month  cumulative  trip 
limit  for  POP  of  10.000  lb  (4,536  kg) 
continued  until  July  1.  when  it  was 
reduced  to  8,000  lb  (3,629  kg).  Landings 
were  projected  to  be  771  mt  in  1996.  4 
percent  above  the  HG.  With  the  1997 
HG  the  same  as  in  1996,  the  2-month 
cumulative  limit  will  be  set  again  at 
8.000  lb  (3,629  kg)  beginning  m  January  . 
1997.  POP  is  managed  to  achieve  a 
rebuilding  schedule,  so  trip  Umits  will 
not  be  increased  to  achieve  the  HG. 
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Sablefish 

The  sablefish  HG  is  subdivided 
among  several  fisheries.  The  tribal 
fishery  allocation  is  set  aside  prior  to 
dividing  the  balance  of  the  HG  between 
the  commercial  limited  entry  and  open 
access  fisheries.  These  three  fisheries 
are  managed  differently.  The  limited 
entry  allocation  is  further  subdivided 
into  trawl  (58  percent)  and  nontrawl  (42 
percent)  allocations.  Trawl-caught 
sablefish  are  managed  together  with 
Dover  sole  and  thomyheads  as  the  DTS 
complex  because  they  often  are  caught 
together.  A  projection  for  landings  of 
nontrawl  sablefish  is  not  vet  available 
because  data  from  the  October  mop-up 
fishery  have  not  been  confirmed. 

DTS  Complex  (Dover  Sole, 
Thomyheads,  and  Trawl-Caught 
Sablefish) 

In  1996,  the  2-month  cumulative  trip 
hmits  for  the  DTS  complex  remained  in 
effect  throughout  the  year,  as  follows: 
70.000  lb  (31.752  kg)  north  of  Cape 
Mendocino  and  100,000  lb  (45,359  kg) 
south  of  Cape  Mendocino.  Within  the 
cumulative  limits  for  the  DTS  complex 
there  were  limits  for  Dover  sole, 
thomyheads.  and  trawl-caught  sablefish. 
The  cumulative  limits  for  thomvheads 
(20.000  lb  (9.072  kg),  of  which  lio  more 
than  4,000  lb  (1,814  kg)  could  be 
shortspine  thomyheads)  and  for  trawl- 
caught  sablefish  (12,000  lb  (5,443  kg)) 
remained  in  effect  the  entire  year,  as  did 
the  500-lb  (227-kg)  "per  trip"  limit  on 
sablefish  smaller  than  22  inches  (56  cm) 
total  length.  Initially,  the  limit  on  Dover 
sole  was  the  amount  of  the  DTS 
cumulative  limit  remaining  after 
subtracting  sablefish  and  thomyheads. 
In  July,  this  was  changed  north  of  Cape 
Mendocino  to  a  specific  trip  limit  of 
38.000  lb  (17.236  kg)  to  protect  Dover 
sole  in  the  Columbia  area.  Landings  of 
sablefish  (trawl-caught),  Dover  sole 
(coastwide  and  in  the  Columbia  area), 
and  shortspine  thomyheads  are 
expected  to  be  within  10  percent  of  their 
respective  HGs  in  1996.  Landings  of 
longspine  thomyheads  are  projected  to 
be  33  percent  below  the  HG  in  1996.  In 
1997,  the  trip  limits  will  continue  at  the 
same  levels  that  have  been  in  effect 
since  July  1996. 

Nontrawl  Sablefish 

Small  daily  trip  limits  were  applied  to 
the  nontrawl  fishery  again  in  1996 
before  and  after  the  September  1-5. 
1996  "regular"  and  October  1-14,  1996 
"mop-up"  seasons.  A  300-lb  (136-kg) 
daily  trip  limit  was  applied  only  north 
of  the  Conception  subarea  (36'00'  N, 
lat.).  the  same  area  covered  by  the  HG. 
In  the  Conception  area,  where  there  is 


no  HG  and  landings  had  been  below  the 
425-mt  ABC  in  1996,  the  daily  trip  limit 
was  set  at  350  lb  (159  kg)  to 
accommodate  most  landings  without 
encouraging  excessive  effort  shifts  into 
that  area.  The  trip  limit  for  sablefish 
smaller  than  22  inches  (56  cm)  of  1,500 
lb  (680  kg)  or  3  percent  of  all  legal 
sablefish  on  board,  whichever  is  greater, 
remained  in  effect  during  the  regular 
and  mop-up  seasons. 

In  1996,  as  in  1995,  the  regular 
(derby)  season  was  preceded  by  a  72- 
hour  closure  for  all  limited  entry  and 
open  access  fixed  gear  used  to  take  and 
retain  groundfish,  with  one  exception. 
Pot  gear  could  be  set  24  hours  before  the 
regular  season  because  this  gear  takes 
longer  to  deploy. 

In  1997,  the  same  daily  trip  limits  for 
the  limited  entry  fishery  will  apply 
outside  the  regular  and  mop-up  seasons 
and  any  closure.  The  "per  trip"  hmit  for 
nontrawl  sablefish  smaller  than  22 
inches  (56  cm)  will  remain  in  effect 
during  the  regular  and  mop-up  fisheries. 
The  Council  recommended  a  number  of 
management  changes  for  1997  that  have 
not  yet  been  approved  by  NMFS.  These 
recommendations  are  summarized  in 
paragraph  IV.E.(3)(c).  The  Council  also 
is  considering  different  management 
strategies  for  1998  and  beyond,  but  has 
not  yet  submitted  a  recommendation  to 
NMFS. 

Whiting 

Approximately  212.900  mt  of  whiting 
was  harvested  iii  1996.  85.125  mt  by  the 
shore-based  fleet.  112.776  mt  by  the  at- 
sea  processing  sector  (which  includes 
deliveries  to  motherships),  and  about 
15.000  mt  bv  the  Makah  tribal  fishery. 
The  lO.OOO-lb  (4,536-kg)  trip  limit  for 
whiting  taken  before  and  after  the 
regular  whiting  season  and  inside  the 
100-fathom  (183-m)  contour  in  the 
Eureka  subarea  (4O''30'-43''0O'  N.  lat.) 
continues  in  effect  in  1997.  Additional 
regulations,  including  the  allocation  of 
whiting  among  non-tribal  sectors,  are 
found  at  50  CFR  660.323(a)(4).  The 
Council  has  recommended  a  number  of 
changes  that  are  summarized  in 
paragraph  IV. F.  These  changes  have  not 
yet  been  approved  by  NMFS. 


Lingcod 

The  2-month  cumulative  trip  Umit  for 
lingcod  is  the  same  in  1997  as 
throughout  1996.  40.000  lb  (18.144  kg) 
per  2-month  period.  As  in  1996,  lingcod 
smaller  than  22  inches  (56  cm)  may  not 
be  landed  in  the  commercial  or 
recreational  fisheries  except  for  100-lb 
(45-kgj  per  trip  for  trawl-caught  lingcod. 
Landings  of  lingcod  are  projected  at 
2.708  mt  in  1996.  including  estimated 


recreational  catch,  8  percent  below  the 
HG. 

Black  Rockfish 

Black  rockfish  off  the  State  of 
Washington  continue  to  be  managed 
under  the  regulations  at  50  CFR 
660.323(a)(1)  for  non-tribal  fisheries. 
The  State  of  Oregon  implements  trip 
limits  for  black  rockfish  off  the  Oregon 
coast. 

B.  Open  Access  Fishery 

The  trip  limits  for  the  open  access 
fishery  are  designed  to  keep  landings 
within  the  open  access  allocation,  while 
allowing  the  fisheries  to  operate  for  as 
long  as  possible  during  the  year.  The 
overall  open  access  limits  for  rockfish. 
sablefish,  and  "all  groundfish"  in  1997 
are  the  same  as  in  1996  with  several 
exceptions:  (1)  The  thomyhead  open 
access  allocation  of  only  3  mt  is 
expected  to  be  taken  entirely  as 
incidental  catch  in  open  access  fisheries 
for  otlier  species.  Consequently,  north  of 
Pt.  Conception  thomyheads  may  not  be 
taken  and  retained,  possessed,  or 
landed,  as  has  been  the  case  since  May 
1996;  (2)  the  monthly  cimiulative  trip 
limit  for  rockfish  is  applied  coastwide 
in  1997.  whereas  in  1996,  it  differed 
north  and  south  of  Cape  Lookout;  (3) 
additional  hmits  are  established  for 
bocaccio:  For  setnets  or  trammel  nets, 
no  more  than  4,000  lb  (1,814  kg)  of 
bocaccio  cumulative  per  month  south  of 
Cape  Mendocino;  and,  for  hook-and-hne 
or  pot  gear,  no  more  than  2,000  lb  (907 
kg)  of  bocaccio  cimiulative  per  month 
south  of  Cape  Mendocino,  of  which  no 
more  than  300  lb  (136  kg)  may  be  taken 
per  trip;  (4)  language  is  changed  to 
clarify  that  open  access  nontrawl  gear 
may  not  exceed  limits  that  apply  to 
limited  entry  nontrawl  gear;  (5)  daily 
trip  hmits  for  sablefish  will  apply  to  all 
open  access  gear  in  1997,  not  only  to 
nontrawl  gear  as  was  the  case  in  1996; 
and  (6)  trip  limits  for  groundfish  are 
reduced  from  1,500  lb  (680  kg)  in  the 
shrimp  trawl  fishery  and  1,000  lb  (454 
kgj  in  the  prawn  trawl  fishery  to  500  lb 
(227  kg),  including  the  300-lb  (136-kg) 
daily  trip  limit  for  sablefish.  The 
reduction  in  the  groimdfish  Umit  is 
primarily  to  discourage  bycatch  of 
yellowtail  and  other  rockfish. 

C.  Operating  in  Both  Limited  Entry  and 
Open  Access  Fisheries 

Vessels  using  open  access  gear  are  ' 
subject  to  the  management  measures  for 
the  open  access  fishery,  regardless  of 
whether  the  vessel  has  a  vahd  limited 
entry  permit  endorsed  for  any  other 
gear.  In  addition,  a  vessel  operating  in 
the  open  access  fishery  must  not  exceed 
any  trip  limit,  frequency  hmit.  and/or 
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size  limit  (for  the  same  area)  in  the 
limited  entry  fishery. 

A  vessel  that  operates  in  both  the 
open  access  and  limited  entry  fisheries 
is  not  entitled  to  two  separate  trip  limits 
for  the  same  species.  Fish  caught  with 
open  access  gear  will  also  be  counted 
toward  the  limited  entry  trip  limit.  For 
example:  In  January,  a  trawl  vessel 
catches  7,000  lb  (3,175  kg)  of  sablefish 
in  the  limited  entry  fishery,  and  in  the 
same  month  catches  1,000  lb  (454  kg)  of 
sablefish  with  shrimp  trawl  (open 
access)  gear,  for  a  total  of  8,000  lb  (3,629 
kg)  of  sablefish.  Because  the  open  access 
landings  are  counted  toward  the  limited 
entrv'  limit,  the  vessel  would  have 
exceeded  its  Umited  entr\\  cumulative 
hmit  of  7,200  lb  (3.266  kg)  (60  percent 
of  the  12.000-lb  (5,443-kg)  2-:nonth 
cumulative  limit  for  the  limited  entry 
fishery). 

D.  Operating  in  Areas  With  Different 
Trip  Limits 

Trip  limits  may  differ  for  a  species  or 
species  complex  at  different  locations 
on  the  coast.  Unless  otherwise  stated  (as 
for  black  rockfish  or  for  species  with 
daily  trip  Umits),  the  cross-over 
provisions  at  paragraph  fV.A.(12)  apply, 
hi  general,  a  vessel  fishing  tor 
groundfish  in  a  more  restricive  area  is 
subject  to  the  more  restrictive  limit  for 
the  duration  of  that  trip  limit  period.  In 
1997,  these  provisions  are  relaxed  to 
apply  only  to  vessels  taking  and 
retaining  groundfish  rather  than  any 
species.  Since  trip  limits  for  the 
Sebastes  complex  and  yellowtail 
rockfish  will  be  the  same  in  Washington 
and  Oregon  in  1997,  Washington  and 
Oregon  State  declaration  procedures 
that  enabled  a  vessel  to  operate  on  both 
sides  of  the  line  and  harvest  the  larger 
limit  no  longer  are  in  effect. 

E.  Changes  to  Trip  Limits;  Closures 

Unless  otherwise  stated,  a  vessel  must 
have  initiated  offloading  its  catch  before 
the  fishery  is  closed  or  before  a  more 
restrictive  trip  limit  becomes  effective. 
As  in  the  past,  all  fish  on  board  the 
vessel  when  offloading  begins  are 
counted  toward  the  landing  limits  (See 
50  CFR  660.302,  formeriy  50  CFR  663.2, 
for  the  definition  of  "landing"). 

F.  Designated  Species  B  Permits 

Designated  species  B  permits  may  be 
issued  if  the  Umited  entry  fleet  will  not 
fully  utilize  the  HG  for  Pacific  whiting, 
shortbelly  rockfish,  or  jack  mackerel 
north  of  39°  North  latitude.  The  Umited 
entry  fleet  has  requested  the  full  use  of 
shortbelly  rockfish  and  Pacific  whiting, 
but  less  than  half  of  the  HG  for  jack 
mackerel  in  1997.  Since  no  appUcations 
were  received  before  the  November  1 


deadline,  NMFS  does  not  expect  to 
issue  Designated  Species  B  permits  in 
1997. 

G.  Recreational  Fishing 

Bag  limits  in  the  1997  recreational 
fisher\'  remain  the  same  as  in  1996  with 
one  exception.  The  bag  limit  for  rockfish 
in  Washington  State  is  reduced  to  10 
fish  throughout  the  State  to  be 
consistent  with  State  laws  protecting 
black  rockfish. 

IV.  NMFS  Actions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator), 
concurs  with  the  Council's 
recommendations  and  announces  the 
following  management  actions  for  1997, 
including  those  that  are  the  same  as  in 
1996. 

A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  1997 
management  measures,  unless  otherwise 
specified  in  a  subsequent  notice: 

(1)  Trip  limits.  Trip  limits  are  used  in 
the  commercial  fisher\'  to  specify  the 
amount  of  fish  that  may  legally  be  taken 
and  retained,  possessed,  or  landed,  per 
vessel,  per  fishing  trip,  or  cumulatively 
per  unit  of  time,  or  the  number  of 
landings,  that  may  be  made  from  a  vessel 
in  a  given  period  of  time,  as  explained 
below. 

(a)  A  trip  limit  is  the  total  allowable 
amount  of  a  groundfish  species  or 
species  complex,  by  weight,  or  by 
percentage  of  weight  of  legal  fish  on 
board,  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  from  a 
single  fishing  trip. 

(b)  A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  local  time.  Only  one  landing  of 
groundfish  may  be  made  in  that  24-houT 
period.  Daily  trip  limits  may  not  be 
accumulated  during  multiple  day  trips. 

(c)  A  cumulative  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time, 
without  a  limit  on  the  number  of 
landings  or  trips. 

(i)  Limited  entry  fishery:  Unless 
otherwise  specified,  cumulative  trip 
limits  in  the  limited  entr\'  fishery  apply 
to  2-raonth  periods.  No  more  than  60 
percent  of  the  appUcable  2-month 
cumulative  limit  may  be  take^and 
retained,  possessed  or  landed  in  either 
month  of  a  2-month  period;  this  is 
called  the  "60-percent  monthly  limit." 
The  2-month  periods  are:  January- 
February,  March-April,  May-June, 


July-August,  September-October,  and 
November-December.  Different 
cumulative  periods  may  be  announced 
later  in  the  year. 

(ii)  Open  access  fishery.  Unless 
otherwise  specified,  cumulative  trip 
limits  apply  to  1 -month  periods  in  the 
open  access  fisherv'.  Within  these  limits, 
in  any  calendar  month,  no  more  than  50 
percent  of  the  applicable  2-month 
cumulative  Umit  for  the  limited  entry 
fishery  may  be  taken  and  retained, 
possessed,  or  landed  from  a  vessel  in 
the  open  access  fishery';  this  is  called 
the  "50-percent  monthly  limit." 

(iii)  Platoonmg — limited  entry  trawl 
vessels.  Limited  entrv'  trawl  vessels  are 
automatically  in  the  "A"  platoon,  which 
means  a  vessel's  cumulative  trip  limit 
periods  begin  and  end  on  the  beginning 
and  end  of  a  calendar  month  as  in  the 
past.  If  a  limited  eniry  trawl  permit  is 
authorized  for  the  "B"  platoon  (which, 
in  1997,  will  require  a  separate  letter 
from  NMFS  to  be  attached  to  the  Umited 
entr\'  permit),  then  cumulative  trip  limit 
penods  will  begin  2  weeks  later  than  for 
the  "A  "  platoon 

(A)  For  a  vesse.  ■''.  the  "B"  platoon, 
cumulative  trip  limit  periods  begin  on 
the  16th  of  the  month  and  end  on  the 
15th  of  the  month.  Therefore,  the 
management  measures  announced 
herein  that  are  effective  on  January  1 , 
1997,  for  the  "A"  platoon  will  be 
effective  on  January'  16,  1997,  for  the 
"B"  platoon.  The  effective  date  of  any 
Lnseason  changes  to  the  cumulative  trip 
Umits  also  will  be  delayed  for  2  weeks 
for  the  "B"  platoon. 

(B)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  may  take  and  retain,  but 
may  not  land,  groundfish  from  January 
1,  1997,  throu^  Januarv'  15,  1997. 

(C)  Special  provisions  will  be  made 
for  "B"  platoon  vessels  later  in  the  year 
so  that  the  amount  of  fish  made 
available  in  1997  to  both  "A"  and  "B" 
vessels  is  the  same.  For  example,  a 
vessel  in  the  "B"  platoon  will  have  the 
same  cumulative  trip  Umit  for  the  final 
period  as  a  vessel  in  the  "A"  platoon. 
but  the  final  period  may  be  2  weeks 
shorter  so  that  both  fishing  periods  end 
on  the  same  date 

(2)  Unless  the  fishery  is  closed,  a 
vessel  that  has  landed  its  cumulative  or 
dailv  limit  may  continue  to  fish  on  the 
limit  for  the  next  legal  penod,  so  long 
as  no  fish  (including,  but  not  limited  to. 
groundfish  \  ith  no  trip  Umits,  shrimp, 
prawns,  or  other  nongroundfish  species 
or  shellfish)  are  landed  (offloaded)  until 
the  next  legal  period.  As  stated  in  the 
regulations  at  50  CFR  660.302  (formerly 
50  CFR  663.2.  the  definition  of 
"landing"),  once  offloading  of  any 
species  begins,  all  fish  aboard  the  vessel 
are  counted  as  part  of  the  landing. 
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(3)  All  weights  are  round  weights  or 
round-wpight  equivalents 

(4)  Ferrentage.s  are  hased  on  round 
weights,  and.  unless  otherwise 
specified,  apply  only  to  legal  fish  on 
board. 

(5)  "Legal  fish"  means  fish  legally 
taken  and  retained,  possessed,  or  landed 
in  accordance  with  the  provisions  of  50 
CFR  part  fiHO  (previously  50  CFR  part 
663).  the  Magnuson-Stevens  Fishery 
Cionservation  and  Management  Act 
(Magnuson-Stevens  Act),  any  notice 
issued  under  part  HBO  (previously 
subpart  B  of  .50  CFR  part  663).  and  any 
other  regulation  pronnilgated  or  permit 
issued  under  the  Magnu.son-Stevens 
Act. 

(6)  Size  limits  and  length 
measurement.  Unless  otherwise 
specified,  size  limits  in  the  commercial 
and  recreational  groundfish  fisheries 
apply  to  the  longest  measurement  of  the 
fish  without  mutilation  of  the  fish  or  the 
use  of  force  to  extend  the  length  of  the 
fish.  No  fish  with  a  size  limit  may  be 
retained  if  it  is  in  such  condition  that  its 
length  has  been  extended  or  cannot  he 
determined  by  these  methods. 

(a)  For  a  whole  fish,  total  length  will 
be  measured  from  the  tip  of  the  snout 
(mouth  closed)  to  the  tip  of  the  tail  in 
a  natural,  relaxed  position. 

(b)  For  a  fish  with  the  head  removed 
("headed"),  the  length  will  he  measured 
from  the  origin  of  the  first  dorsal  fin 
(where  the  front  dorsal  fin  meets  the 
dorsal  surface  of  the  body  c  losest  to  the 
head)  to  the  tip  of  the  upper  lobe  of  the 
tail:  the  dorsal  fin  and  tail  must  be  left 
intact. 

(7)  "Closure."  when  referring  to 
closure  of  a  fishery,  means  that  taking 
and  retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (See  the  regulations  at  50 
CFR  660.302  (previously  50  CFR  663.2).) 
Unless  otherwise  announced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  the  fishery  closes. 

(Note;  Thp  (Inunci!  recommended 
requiring  fixtul  gear  to  ()e  out  ot  the  water  at 
ttie  end  of  the  regular  senson  for  sablefish 
rather  ttidn  requiring  offloading  to  have 
tiegun  This  recommendation  has  not  yet 
t)»«)n  apprnvoii.l 

(8)  The  fishery  management  area  for 
these  species  is  the  FEZ  off  the  coa.sts 
of  Washington.  Oregon,  and  f^lalifornia 
between  3  and  200  nm  offshore, 
bounded  on  the  north  bv  the  Provisional 
International  Boundarv  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  Internationa! 
Boundary  between  the  I  'nited  States 
and  Mexico.  .Ml  groundfish  pos.ses.sed 
between  0-200  nm  offshore,  or  landed 
in,  Washington.  Oregon,  or  California 


are  presumed  to  have  been  taken  and 
retained  from  the  FEZ.  unless  otherwise 
demon.strated  by  the  person  in 
possession  of  those  fish. 

(9)  Inseason  changes  to  trip  limits  are 
announced  in  the  Federal  Register 
Most  trip  and  bag  limits  in  the 
groundfish  fishery  have  been  designated 
"routine,"  which  means  they  may  be 
changed  rapidly  after  a  single  Council 
meeting.  Information  concerning 
changes  to  trip  limits  is  available  from 
the  NMFS  Northwest  and  Southwest 
Regional  Offices  (see  ADDRESSES). 
Changes  to  trip  limits  are  effective  at  the 
times  stated  in  the  Federal  Register 
Once  a  change  is  effective,  it  is  illegal 

to  take  and  retain,  possess,  or  land  more 
fish  than  allowed  under  the  new  trip 
limit.  This  means,  unless  otherwise 
announced  in  the  Federal  Register. 
offloading  must  begin  before  the  time  a 
fishery  closes  or  a  more  restrictive  trip 
limit  takes  effect. 

(10)  It  is  unlawful  for  any  person  to 
take  and  retain,  possess,  or  land 
groundfish  in  excess  of  the  landing  limit 
for  the  open  access  fishery  without 
having  a  valid  limited  entry  permit  for 
the  vessel  affixed  with  a  gear 
endorsement  for  the  gear  used  to  catch 
the  fish  (50  CFR  660.3G6{p),  formerly  50 
CFR  663.7(t)). 

(11)  Operating  in  both  limited  entry 
and  open  access  fisheries.  The  open 
access  trip  limit  applies  to  any  fishing 
conducted  with  open  access  gear,  even 
if  the  vessel  has  a  valid  limited  entry 
permit  with  an  endorsement  for  another 
type  of  gear.  A  vessel  that  operates  in 
both  the  open  access  and  limited  entry 
fisheries  is  not  entitled  to  two  separate 
trip  limits  for  the  same  species.  Fish 
caught  with  open  access  gear  will  also 
be  counted  toward  the  limited  entry  trip 
limit. 

(12)  Operating  in  areas  with  different 
trip  limits.  Trip  limits  for  a  species  or 
species  complex  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  have  different 
cumulative  or  "per  trip"  trip  limits  for 
the  same  species  or  species  complex. 
They  do  not  apply  to  spec  ies  that  are 
only  subjed  to  daily  trip  limits,  or  to  the 
trip  limits  for  black  rockfish  off  the  State 
of  Washington  (see  50  CFR 
660.323(a)(1).  previously  50  CFR 
663.23(b)).  In  1997,  the  trip  limit  period 
for  cumulative  trip  limits  is  2  months 
for  the  limited  entry  fishery  and  1 
month  for  the  open  access  fishery, 
unless  otherwise  specified. 

(a)  Going  From  A  More  Restrictive  To 
A  More  Libera]  Area:  If  a  vessel  takes 
and  retains  any  species  of  groundfish  in 
an  area  where  a  more  restrictive  trip 


limit  applies,  before  fishing  in  an  area 
where  n  more  liberal  trip  limit  (or  no 
trip  limit)  applies,  then  that  vessel  is 
subject  to  the  more  restrictive  trip  limit 
for  the  entire  period  to  which  that  trip 
limit  applies,  no  matter  where  the  fish 
are  taken  and  retained,  possessed,  or 
landed. 

(b)  Going  From  A  More  Liberal  To  A 
More  Restrictive  Aren:  If  a  vessel  takes 
and  retains  a  species  (or  species 
complex)  in  an  area  where  a  higher  trip 
limit  (or  no  trip  limit)  applies,  and 
possesses  or  lands  that  species  (or 
species  complex)  in  an  area  where  a 
more  restrictive  trip  limit  applies,  then 
that  vessel  is  subject  to  the  more 
restrictive  trip  limit  for  that  trip  limit 
period 

(13)  Sorting.  Regulations  at  50  CFR 
6fi0.306(h)  (formerly  50  CFR  663.7(1)) 
make  it  unlawful  for  any  person  to  "fail 
to  sort,  prior  to  the  first  weighing  after 
off  loading,  those  groundfish  species  or 
species  groups  for  which  there  is  a  trip 
limit,  if  the  weight  of  the  total  delivery 
exceeds  3.000  lb  (1.361  kg)  (round 
weight  or  round  weight  equivalent)." 
This  provision  applies  to  both  the 
limited  entry  and  open  access  fisheries. 

(Note:  The  (.Council  has  recommended  that 
this  regulation  tie  changed  to  require  all 
species  or  species  groups  with  a  trip  limit. 
HG,  or  quota  to  be  sorted.  There  would  be  no 
exception  for  landing-;  under  .3,000  lb  (1.3bl 
kg).  The  States  of  Washington  and  Oregon 
already  have  the  same  or  similar 
requirements.  If  approved,  the  regulation  is 
expected  to  be  implemented  in  1997,  after 
publication  in  the  Federal  Register.) 

(14)  Exempted  fisheries.  U.S.  vessels 
operating  under  an  exempted  (formerly 
experimental)  fishing  permit  issued 
under  50  CFR  part  600  (formerly  50  CFR 
663.10)  also  are  subject  to  these 
restric;tions,  unless  otherwise  provided 
in  the  permit. 

(15)  Paragraphs  IV. B.  through  IV, I. 
pertain  to  the  commercial  groundfish 
fishery,  hut  not  to  Washington  coastal 
tribal  fisheries  which  are  described  in 
paragraph  V.  The  provisions  in 
paragraphs  IV. B.  through  IV. I.  that  are 
not  covered  under  the  headings  "limited 
entry"  or  "open  access"  apply  to  all 
vessels  in  the  commercial  fishery  that 
take  and  retain  groundfish,  unless 
otherwise  stated.  Paragraph  IV, J. 
pertains  to  the  recreational  fishery. 

(16)  Commonly  used  geographical 
coordinates. 

(a)  Cape  Falcon.  OR— 45°46'  N.  laf. 

(b)  Cape  Lookout.  OR— 45''20'15"  N. 
lat. 

(c)  Cape  Mendocino.  CA— 40°3G'  N. 
lat. 

(d)  Point  Conception.  CA— 34°27'  N. 
lat. 
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(e)  International  North  Pacific 
Fisheries  Commission  (INPFC)  subareas 
(for  more  precise  coordinates  for  the 
Canadian  and  Mexican  boundaries,  see 
50  CFR  660.304  (formerly  663.5): 

(i)  Vancouver — U.S.-Canada  border  to 
47°30'  N.  lat. 

(ii)  Columbia— 47''30'  to  43°00'  N.  lat. 

(iii)  Eureka^J3°00'  to  40''30'  N.  lat. 

(iv)  Monterey— 40''30'  to  36"'00'  N.  lat. 

(v)  Conception— se-CO'  N.  lat.  to  the 
U.S. -Mexico  border. 

B.  Widow  Rockfish  (Commonly  Called 
Brownies) 

(1)  Limited  entry  fishery.  The 
cumulative  trip  limit  for  widow  rockfish 
is  70,000  lb  (31,752  kg)  per  vessel  per 
2-month  period.  The  60-percent 
monthly  limit  is  42,000  lb  (19,051  kg). 

(2)  Open  access  fishery.  Within  the 
limits  at  paragraph  IV.I.  for  the  open 
access  fishery,  the  50-percent  monthly 
limit  for  widow  rockfish  is  35,000  lb 
(15,876  kg). 

C.  Sebastes  Complex  (including 
Bocaccio,  Yellowtail,  and  Canary 
Rockfish) 

(1)  General.  Sebastes  complex  means 
all  rockfish  managed  by  the  FMP  except 
Pacific  ocean  perch  (Sebastes  alutus), 
widow  rockfish  (S.  entomelas], 
shortbelly  rockfish  (S.  jordani),  and 
Sebastolobus  spp.  (also  called 
thornyheads,  idiots,  or  channel 
rockfish).  Yellovkrtail  rockfish  (S. 
flavidus)  are  commonly  called  greenies. 
Bocaccio  (S.  paucispinis)  are  commonly 
called  rock  salmon.  Canary  rockfish  (S. 
pinniger)  are  commonly  called  orange 
rockfish. 

(2)  Limited  entry  fishery,  (a) 
Cumulative  trip  limits,  (i)  North  of  Cape 
Mendocino.  The  cumulative  trip  limit 
for  the  Sebastes  complex  taken  and 
retained  north  of  Cape  Mendocino  Is 
30,000  lb  (13,608  kg)  per  vessel  per  2- 
month  period.  Within  this  cumulative 
trip  limit  for  the  Sebastes  complex,  no 
more  than  6,000  lb  (2,722  kg)  may  be 
yellowtail  rockfish  taken  and  retained 
north  of  Cape  Mendocino,  and  no  more 
t'.an  14,000  lb  (6,350  kg)  may  be  canary 
rockfish. 

(ii)  South  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  taken  and  retained  south  of 
Cape  Mendocino  is  150,000  lb  (68,039 
kg)  per  vessel  per  2-month  period. 
Within  this  cumulative  trip  limit  for  the 
Sebastes  complex,  no  more  than  12.000 
lb  (5,443  kg)  may  be  bocaccio  taken  and 
retained  south  of  Cape  Mendocino,  and 
no  more  than  14.000  lb  (6,350  kg)  may 
be  canary  rockfish. 

(iii)  The  60-percent  monthly  hmits 
are:  For  the  Sebastes  complex,  18.000  lb 
(8,165  kg)  north  of  Cape  Mendocino, 


and  90.000  lb  (40.823  kg)  south  of  Cape 
Mendocino;  for  yellowtail  rockfish. 
3.600  lb  (1,633  kg)  north  of  Cape 
Mendocino;  for  bocaccio  south  of  Cape 
Mendocino.  7,200  lb  (3,266  kg);  and  for 
canary  rockfish  coastwide,  8,400  lb 
(3.810  kg). 

(b)  For  operating  in  areas  with 
different  trip  limits  for  the  same  species, 
see  paragraph  rV.A.(12)  above. 

(3)  Open  access  fishery.  J  smaller 
than  the  limits  at  paragraph  IV.I.,  the 
following  cumulative  monthly  trip 
limits  apply  (within  the  limits  at 
paragraph  IV.I.):  For  the  Sebastes 
complex,  15,000  lb  (6,804  kg)  north  of 
Cape  Mendocino,  and  75,000  lb  (34.019 
kg)  south  of  Cape  Mendocino;  for 
yellowtail  rockfish,  3,000  lb  (1.361  kg) 
north  of  Cape  Mendocino;  for  bocaccio, 
6,000  lb  (2,722  kg)  south  of  Cape 
Mendocino;  and,  for  canary  rockfish, 
7.000  lb  (3,175  kg)  coastwide. 

D.POP 

(1)  Limited  entry  fishery.  The 
cumulative  trip  limit  for  POP  is  8,000  lb 
(3,629  kg)  per  vessel  per  2-month 
period.  The  60-percent  monthly  limit  is 
4,800  lb  (2,177  kg). 

(2)  Open  access  fishery.  Within  the 
limits  at  paragraph  IV.I.  below,  the  50- 
percent  monthly  limit  for  POP  is  4,000 
lb  (1,814  kg). 

E.  Sablefish  and  the  DTS  Complex 
(Dover  Sole,  Thornyheads,  and  Trawl- 
Caught  Sablefish 

(1)  1997  Management  goal.  The 
sablefish  fishery  will  be  managed  to 
achieve  the  7,800-mt  HG  in  1997. 

(2)  Limited  entry  fishery,  (a)  Gear 
allocations.  After  subtracting  the  tribal- 
imposed  catch  limit  and  the  open  access 
allocation  from  the  HG  for  sablefish,  the 
remainder  is  allocated  58  percent  to  the 
trawl  fishery  and  42  percent  to  the 
nontrawl  fishery. 

(Note:  The  1997  HG  for  sablefish  north  of 
36°  N.  lat.  is  7,800  mt.  The  780-mt  tribal 
allocation  is  subtracted,  and  the  limited  entry 
and  op)en  access  allocations  are  based  on  the 
remaining  7,020  rat.  The  limited  entr>- 
allocation  of  6,557  mt  for  1996  is  allocated 
3.803  mt  (58  percent)  to  the  trawl  fishery  and 
2,754  mt  (42  percent)  to  the  nontrawl  fishery. 
The  trawl  and  nontrawl  gear  allocations  are 
HGs  in  1997,  which  means  the  fishery  will 
be  managed  not  to  exceed  the  HGs.  but  will 
not  necessarily  be  closed  if  the  HGs  are 
reached.) 

(b)  Limited  entry  trip  and  size  limits 
for  the  DTS  complex.  "DTS  complex" 
means  Dover  sole  (Microstomus 
pacificus),  thornyheads  (Sebastolobus 
spp.),  and  trawl-caught  sablefish 
(Anoplopoma  fimbria).  Sablefish  are 
also  called  blackcod.  Thornyheads,  also 
called  idiots,  channel  rockfish,  or 


hardheads,  include  two  species: 
Shortspine  thornyheads  (S.  alasconus) 
and  longspine  thornyheads  (S.  altivelis). 
These  provisions  apply  to  Dover  sole 
and  thornyheads  caught  with  any 
limited  entry  gear  and  to  sablefish 
caught  with  limited  entry  trawl  gear. 

(ij  North  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  DTS 
complex  taken  and  retained  north  of 
Cape  Mendocino  is  70,000  lb  (31,752  kg) 
per  ves.sel  per  2-month  period.  Within 
this  cumulative  trip  limit,  no  more  than 
12,000  lb  (5,443  kg)  may  be  sablefish.  no 
more  than  38,000  lb  (17.236  kg)  may  be 
Dover  sole,  and  no  more  than  20,000  lb 
(9.072  kg)  may  be  thornyheads.  No  more 
than  4,000  lb  (1,814  kg)  of  the 
thornyheads  may  be  shortspine 
thornyheads. 

(ii)  South  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  DTS 
complex  taken  and  retained  south  of 
Cape  Mendocino  is  100,000  lb  (45,359 
kg)  per  vessel  per  2-month  period. 
Within  this  cumulative  trip  limit,  no 
more  than  12,000  lb  (5,443  kg)  may  be 
sablefish,  and  no  more  than  20,000  lb 
(9,072  kg)  may  be  thornyheads.  No  more 
than  4.000  lb   1.814  kg)  of  the 
thornyheads  may  be  shortspine 
thornyheads. 

(iii)  The  60-percent  monthly  limits 
are:  For  the  DTS  complex,  42.000  lb 
(19,051  kg)  north  of  Cape  Mendocino, 
and  60.000  lb  (27,216  kg)  south  of  Cape 
Mendocino:  for  trawl-caught  sablefish, 
7,200  lb  (3,26ri  kg);  for  Dover  sole  north 
of  Cape  Mendocino,  22,800  lb  (10,342 
kg);  for  both  species  of  thornyheads 
combined,  12.000  lb  (5,443  kg);  and  for 
shortspine  thornyheads,  2.400  lb  (1.089 

kg)- 
(iv)  In  any  trip,  no  more  than  500  lb 

(227  kg)  may  be  trawl-caught  sablefish 

smaller  than  22  inches  (56  cm)  total 

length.  (See  paragraph  IV. A. (6) 

regarding  length  measurement.) 

(v)  For  operating  in  areas  with 
different  trip  limits  for  the  same  species, 
see  paragraph  IV. A. (12)  above. 

(c)  Nontrawl  trip  and  size  limits  (i) 
Daily  trip  limit.  The  daily  trip  limit  for 
sablefish  taken  and  retained  with 
nontrawl  gear  north  of  36°  N.  lat.  is  300 
lb  (136  kg)  and  south  of  36°  N.  lat.  is  350 
lb  (159  kg).  The  daily  trip  limit,  which 
applies  to  sablefish  of  any  size,  is  in 
effect  until  the  closed  periods  before  or 
after  the  regular  season  (as  specified  at 
50  CFR  660.323(a)(2)(i)  (formerly  50 
CFR  663.23(b)(2)).  between  the  end  of 
the  regular  season  and  the  beginning  of 
the  mop-up  season,  and  after  the  mop- 
up  season. 

(ii)  Limit  on  small  fish.  During  the 
"regular"  or  "n  op-up"  seasons,  the  only 
trip  limit  in  effect  applies  to  sablefish 
smaller  than  22  inches  (56  cm)  total 
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length,  which  may  comprise  no  more 
than  1,500  lb  (680  kg)  or  3  percent  of  all 
legal  sablefish  22  inches  (56  cm)  (total 
length)  or  larger,  whichever  is  greater. 
(See  paragraph  IV.A.(6)  regarding  length 
measurement.) 
(d)  For  headed  and  gutted  sablefish: 
(i)  The  minimum  size  limit  for  headed 
sablefish.  which  corresponds  to  22 
inches  (56  cm)  total  length  for  whole 
fish,  is  15.5  inches  (39  cm). 

(ii)  The  conversion  factor  established 
by  the  state  where  the  fish  is  or  will  be 
landed  will  be  used  to  convert  the 
processed  weight  to  round  weight  for 
purposes  of  applying  the  trip  limit.  (The 
conversion  factor  currently  is  1.6  in 
Washington.  Oregon,  and  California. 
However,  the  state  conversion  factors 
may  differ;  fishermen  should  contact 
fishery  enforcement  officials  in  the  state 
where  the  fish  will  be  landed  to 
determine  that  state's  official  conversion 
factor.) 

(Note:  The  Council  has  recommended  a 
number  of  changes  to  the  regulations  for  the 
fixed  gear  sablefish  fishery  in  1997  Before 
these  changes  can  be  made  effective,  they 
must  be  approved  by  NMFS  and  then 
implemented  by  a  regulation  published  in 
the  Federal  Register.  The  recommended 
changes  are  summarized  below: 

(1)  A  vessel  must  have  an  endorsement  on 
its  limited  entry  permit  in  order  to 
participate  in  the  regular  or  mop-up  season 
north  of  36°  N.  lat.;  (2)  the  regular  and  mop- 
up  seasons  would  apply  only  north  of  36°  N. 
lat.,  whereas  in  1996.  they  applied  coastwide; 
(3)  for  48  hours  prior  to  the  regular  season, 
all  fixed  gear  used  to  take  and  retain 
groundfish  would  be  removed  from  the 
water — no  advance  setting  of  pot  gear  would 
be  allowed;  (4)  a  48-hour  closed  period 
would  be  added  at  the  end  of  the  regular 
season,  and  all  fixed  gear  used  to  take  and 
retain  groundfish,  including  opven  access 
gear,  would  be  removed  from  the  water 
during  this  period;  (5)  a  framework  season 
would  be  established  (from  .August  1- 
September  30).  with  the  date  being  selected 
each  year  according  to  certam  criteria.  The 
starting  date,  which  has  not  yet  been 
recommended  for  1997.  remains  at  noon 
September  1  until  the  new  regulation 
becomes  effective.) 

(3)  Open  access  fishery.  Within  the 
limits  in  paragraph  IV. 1.  below,  a  vessel 
in  the  open  access  fishery  is  subject  to 
the  50-percent  monthly  limits,  which 
are  as  follows;  For  the  DTS  complex, 
35.000  lb  (15.876  kg)  north  of  Cape 
Mendocino,  and  50.000  lb  (22,680  kg) 
south  of  Cape  Mendocino;  for  Dover 
sole  north  of  Cape  Mendocino,  19.000  lb 
(8,618  kg);  south  of  Pt.  Conception,  for 
both  species  of  thomvheads  combined. 
10,000  lb  (4.536  kg)  of  which  no  more 
than  2.000  lb  (907  kg)  may  be  shortspine 
thomyheads.  (The  open  access  fishery 
for  thomyheads  is  closed  north  of  Pt. 
Conception.)  Daily  trip  Umits  for 


sablefish  and  for  thomyheads  south  of 
Pt.  Conception  are  announced  at 
paragraph  IV. I. 

F  Whiting 

(1)  Limited  entry  fishery.  Additional 
regulations  that  apply  to  the  whiting 
fishery  are  found  at  50  CFR  660.306 
(formerly  50  CFR  663.7)  and  50  CFR 
660.323(a)(3)  and  (4)(formerly  50  CFR 
663.23(b)(3)  and  (4)). 

(a)  No  more  than  10.000  lb  (4.536  kg) 
of  whiting  may  be  taken  and  retained, 
possessed,  or  landed,  per  vessel  per 
fishing  trip  before  and  after  the  regular 
season  for  whiting,  as  specified  at  50 
CFR  660.323(d)(3)  and  (4)  (formerly  50 
CFR  663.23(b)(3)  and  (4)).  This  trip  limit 
includes  any  whiting  caught  shoreward 
of  100  fathoms  (183  m)  in  the  Eureka 
subarea  (see  paragraph  IV.F.(l)(b)). 

(b)  No  more  than  10.000  lb  (4,536  kg) 
of  whiting  may  be  taken  and  retained, 
possessed,  or  landed  by  a  vessel  that,  at 
any  time  during  a  fishing  trip,  fished  in 
the  fishery  management  area  shoreward 
of  the  100-fathom  (183-m)  contour  (as 
shown  on  NOAA  Charts  18580,  18600, 
and  18620)  in  the  Eureka  subarea. 

(Note:  The  Council  recommended  a 
number  of  changes  to  the  Pacific  whiting 
fishery  that  are  not  yet  in  effect,  particularly 
separate  allocations  for  catcher/processor, 
mothership.  and  shore-based  sectors.  The 
Council  also  recommended  separate  opening 
dates  for  catcher/processors  and  mothership 
operations  (but  txjth  sectors  prefer  the 
current  opening  date  of  May  15  in  1997),  and 
for  vessels  delivering  shoreside  (June  15 
north  of  42°  N.  lat.  and  April  15  south  of  42° 
N   lat.).  The  dates  at  50  CFR  660.323(a)(3) 
remain  in  effect  until  otherwise  announced 
in  the  Federal  Register  ) 

(2)  Open  access  fishery.  See  paragraph 
IV.I.  below, 

G.  Lingcod 

(1)  Limited  entry  fishery.  The 
cumulative  trip  limit  for  lingcod  is 
40,000  lb  (18.144  kg)  per  vessel  per  2- 
month  period.  The  60-percent  monthly 
hmit  is  24.000  lb  (10.886  kg).  No 
lingcod  may  be  smaller  than  22  inches 
(56  cm)  total  length,  except  for  a  100-lb 
(45-kg)  trip  hmit  for  trawl-caught 
lingcod  smaller  than  22  inches  (56  cm). 
Length  measurement  is  explained  at 
paragraph  IV. A. (6). 

(2)  Open  access  fishery.  Within  the 
limits  in  paragraph  IV.I.  below,  the  50- 
percent  monthly  Umit  for  lingcod  is 
20.000  lb  (9.072'  kg). 

(3)  Conversions,  (a)  Size  conversion. 
For  lingcod  with  the  head  removed,  the 
minimum  size  limit,  which  corresponds 
to  22  mches  (56  cm)  total  length  for 
whole  fish,  is  18  inches  (46  cm). 

(b)  Weight  conversion.  The  conversion 
factor  established  by  the  state  where  the 


fish  is  or  will  be  landed  will  be  used  to 
convert  the  processed  weight  to  round 
weight  for  purposes  of  applying  the  trip 
limit.  (The  states'  conversion  factors 
may  differ  and  fishers  should  contact 
fishery  enforcement  officials  in  the  state 
where  the  fish  will  be  landed  to 
determine  that  state's  official  conversion 
factor.)  If  a  state  does  not  have  a 
conversion  factor  for  lingcod  that  is 
headed  and  gutted,  or  only  gutted,  the 
following  conversion  factors  will  be 
used.  To  determine  the  roimd  weight, 
multiply  the  processed  weight  times  the 
conversion  factor. 

(i)  Headed  and  gutted.  The 
conversion  factor  for  headed  and  gutted 
lingcod  is  1.5.  (The  State  of  Washington 
currently  uses  a  conversion  factor  of 
1.5.) 

(ii)  Gutted,  with  the  head  on.  The 
conversion  factor  for  lingcod  that  has 
only  been  eviscerated  is  1.1. 

H.  Black  Rockfish 

The  regulations  at  50  CFR 
660.323(a)(1)  (formerly  50  CFR 
663.23(b)(l)(iii))  state:  "The  trip  limit 
for  black  rockfish  [Sebastes  melanops) 
for  commercial  fishing  vessels  using 
hook-and-line  gear  between  the  U.S.- 
Canada border  and  Cape  Alava 
(48°09'30"  N.  lat.).  and  between 
Destruction  Island  (47''40'00"  N.  lat.) 
and  Leadbetter  Point  (46''38'10"  N.  lat.), 
is  100  lb  (45  kg)  or  30  percent,  by  weight 
of  all  fish  on  board,  whichever  is 
greater,  per  vessel  per  fishing  trip."  The 
provisions  at  paragraphs  rV.A.(12)  do 
not  apply. 

/.  Trip  Limits  in  the  Open  Access 
Fishery 

Open  access  gear  is  gear  used  to  take 
and  retain  groirndfish  from  a  vessel  that 
does  not  have  a  valid  limited  entry 
permit  for  the  Pacific  coast  groundfish 
fishery  with  an  endorsement  for  the  gear 
used  to  har\'est  the  groundfish.  This 
includes  longline,  trap.  pot.  hook-and- 
line  (fixed  or  mobile),  set  net  (south  of 
38°  N.  lat.  only),  and  trawls  used  to 
target  non-groundfish  species  (pink 
shrimp  or  prawns,  and,  south  of  Pt. 
Arena,  CA  (38°57'30"  N.  lat.),  California 
hahbut  or  sea  cucumbers).  A  vessel 
operating  in  the  open  access  fishery 
must  not  exceed  any  trip  limit, 
frequency  limit,  and/or  size  hmit  for  the 
open  access  fishery;  or  for  the  same  area 
in  the  limited  entry  fishery;  or,  in  any 
calendar  month,  50  percent  of  any  2- 
month  cumulative  trip  limit  for  the 
same  area  in  the  limited  entry  fishery, 
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called  the  "50-percent  monthly  limit." 
For  purposes  of  this  paragraph, 
exempted  trawl  gear  (that  is  used  to 
harvest  shrimp,  prawns,  California 
halibut  or  sea  cucumbers  as  provided  in 
this  paragraph  I.)  may  not  exceed  any 
limit  for  the  limited  entry  trawl  fishery, 
or  5(3  percent  of  any  2-month 
cumulative  limit  that  applies  to  limited 
entry  trawl  gear.  The  cross-over 
provisions  at  oaragraph  IV. A. (12)  that 
apply  to  the  limited  entry  fishery  apply 
to  the  open  access  fishery'  as  well. 

(1)  Rockfish.  Rockfish  means  all 
rockfish  as  defined  at  50  CFR  660.302 
(formerly  50  CFR  663.2).  which  includes 
the  Sehastes  complex  (including 
yellowtail  rockfish,  bocaccio,  and 
canary  rockfish),  shortbelly  rockfish. 
widow  rockfish,  POP,  and  thomyheads. 

(a)  All  open  access  gear,  (i)  North  of 
Pt.  Conception,  thomyheads  (shortspine 
or  longspine)  may  not  be  taken  and 
retained,  possessed,  or  landed. 

(ii)  South  of  Pt.  Conception,  the  daily 
trip  limit  for  thomyheads  is  50  lb  (23 

kg). 

(b)  All  open  access  gear  except 
shrimp,  prawn,  or  sea  cucumber  trawl. 
The  cumulative  monthly  trip  limit  for 
rockfish  is  40,000  lb  (18,144  kg)  per 
vessel  per  month,  and  includes  the  daily 
trip  limit  for  thomyheads.  The 
following  trip  limits  also  apply,  which 
count  toward  the  cumulative  monthly 
limit: 

(!)  Hook-and-line  or  pot  gear.  10,000 
lb  (4,536  kg)  of  rockfish  per  ves.<:el  per 
fishing  trip,  of  which  no  more  than  300 
lb  (136  kg)  per  trip,  not  to  exceed  2,000 
lb  (907  kg)  cumulative  per  month,  may 
be  bocaccio  taken  and  retained  south  of 
Cape  Mendocino. 

(ii)  Setnet  or  trammel  net  gear  (which 
are  legal  only  south  of  38°  N.  lat.):  4,000 
lb  (1,814  kg)  cumulative  of  bocaccio 
taken  and  retained  south  of  Cape 
Mendocino. 

(c)  For  operating  in  areas  with 
different  trip  limits  for  the  same  species, 
see  paragraph  IV. A. (12)  above. 

(2)  Sahlefish.  (a)  North  of  36° Off  N. 
lat.  The  cumulative  trip  limit  for 
sablefish  taken  and  retained  north  of 
36°00'  N.  lat.  is  1,500  lb  (680  kg)  per 
month.  The  daily  trip  limit  for  sablefish 
taken  and  retained  north  of  36°00'  N. 
lot.,  which  counts  toward  the 
cumulative  limit,  is  300  lb  (136  kg). 

(b)  South  of36°0ff  N.  tat.  The  daily 
trip  limit  for  sablefish  taken  and 
retained  .south  of  36°00'  N.  lat.  is  350  lb 
(159  kg). 

(3)  Groundfish  taken  by  shrimp  or 
prawn  trawl.  The  daily  trip  limits  are: 
Sablefish,  300  lb  (136  kg)  coastwide; 
and  thomyheads  south  of  Pt. 
Conception,  50  lb  (23  kg). 


(a)  Pink  shrimp.  Tlie  trip  limit  for  a 
vessel  engaged  in  fishing  for  pink 
shrimp  is  500  lb  (227  kg)  of  groundfish. 
multiplied  by  the  number  of  days  of  the 
fishing  trip,  and  includes  the  daily  trip 
limits  for  sablefish  and  thomyheads, 
which  may  not  be  multiplied  by  the 
number  of  days  of  the  fishing  trip. 

(b)  Spot  and  ridgeback  prawns.  The 
trip  limit  for  a  vessel  engaged  in  fishing 
for  spot  or  ridgeback  prawns  is  500  lb 
(227  kg)  of  groundfish  species  per 
fishing  trip,  and  includes  tlie  daily  trip 
limits  for  sablefish  and  thomyheads. 

(c)  This  rule  is  not  intended  to 
supersede  any  more  rest:  ctive  state  law 
relating  to  the  retention  of  groundfish 
taken  in  shrimp  or  prawn  pots  or  traps. 

(4)  Groundfish  taken  by  California 
halibut  or  sea  cucumber  trawl.  The  trip 
limit  for  a  vessel  participating  in  the 
California  halibut  fishery  or  in  the  sea 
cucumber  fishery  south  of  Point  Arena. 
CA  (38°57'30"  N.  lat.)  is  500  lb  (227  kg) 
of  groundfish  per  vessel  per  fishing  trip, 
which  includes  a  daily  trip  limit  for 
sablefish  of  300  lb  (136  kg),  and  a  daily 
trip  limit  for  thomyheads  south  of  Pt. 
Conception  of  50  lb  (23  kg). 

(a)  A  trawl  vessel  will  be  considered 
participating  in  the  California  halibut 
fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  under  50 
CFR  part  660.333  (formeriy  50  CFR  part 
663)  for  trawl  gear; 

(ii)  Ail  fishing  on  the  trip  takes  place 
south  of  Point  Arena;  and 

(iii)  The  landing  includes  California 
halibut  of  a  size  required  by  California 
Fish  and  Game  Code  section  8392(a), 
which  states:  "No  California  halibut 
may  be  taken,  possessed  or  sold  which 
measures  less  than  22  inches  in  total 
length,  unless  it  weighs  four  pounds  or 
more  in  the  round,  three  and  one-half 
pounds  or  more  dressed  with  the  head 
on.  or  three  pounds  or  more  dressed 
with  the  head  off.  Total  length  means 
the  shortest  distance  between  the  tip  of 
the  jaw  or  snout,  whichever  extends 
farthest  while  the  mouth  is  closed,  and 
the  tip  of  the  longest  lobe  of  the  tail, 
measured  while  the  halibut  is  lying  fiat 
in  natural  repose,  without  resort  to  any 
force  other  than  the  swinging  or  fanning 
of  the  tail." 

(b)  A  trawl  vessel  will  be  considered 
participating  in  the  sea  cucumber 
fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  under  50 
CFR  part  660.333  (formerly  50  CFR  663) 
for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Point  Arena;  and 

(iii)  The  landing  includes  sea 
cucumbers  taken  in  accordance  with 
California  Fish  and  Game  Code  section 


8396,  which  requires  a  permit  issued  by 
the  State  of  California. 

/.  Recreational  Fishery 

(1)  California  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  the  State  of  California  are:  5 
lingcod  per  day,  which  may  be  no 
smaller  than  22  inches  (56  cm)  total 
length;  and  15  rockfish  per  day.  Multi- 
day  limits  are  authorized  by  a  valid 
permit  issued  by  the  State  of  Califomia 
and  must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  davs  in  the 
fishing  trip. 

(2)  Oregon.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  the  .State  of  Oregon  are:  3 
lingrod  per  day,  which  may  be  no 
smaller  than  22  inclies  (56  cm)  total 
length;  and  15  ro<:kfish  per  day,  of 
which  no  more  than  10  may  be  black 
rockfish  [Sebnstes  melanops). 

(3)  Washington.  The  bag  limits  for 
each  person  engaged  in  recreational 
fishing  seaward  of  the  State  of 
Washington  are:  Three  lingcod  per  day 
no  smaller  than  22  inches  (56  cm)  total 
length,  and  10  rockfish  per  day. 

V.  Washington  Coastal  Tribal  Fisheries 

From  1991  through  1994,  the 
Wa.shington  coastal  treaty  tribes 
conducted  a  tribal  sablefish  fisher}'  of 
300  mt  that  was  accommodated  in  the 
annual  management  measures.  In  late 
1994,  the  U.S.  government  formally 
recognized  th    treaty  right  to  fish  for 
groundfish  of  the  four  Washington 
Coastal  Treaty  tribes  (the  Makah.  Hoh, 
Quileute,  and  Quinault),  and  concluded 
that  in  general  terms  the  quantification 
of  the  right  is  50  percent  of  the 
harvestable  surplus  of  groundfish 
available  in  the  tribes'  usual  and 
accustomed  fishing  areas  (defined  at  50 
CFR  660.304). 

A  tribal  allocation  is  subtractfjd  from 
the  spec;ies  HG  before  limited  entry  and 
open  access  allocations  are  denved,  The 
treaty  Indian  fisheries  for  sablefish, 
black  rockfish.  and  whiting  allocations 
are  separate  fisheries,  not  governed  by 
the  limited  entry  or  open  access 
regulations  or  allocations.  The  tribes 
regulate  their  fisheries  so  as  not  to 
exceed  their  allocations.  Tribal  fishing 
for  rockfish  with  fixed  gear  will  operate 
under  the  same  rules  as  the  open  access 
fishery.  The  tribal  trawl  fishery  for 
rockfish  will  operate  under  the  limited 
entry  rules  (50  CFR  660.324())).  Makah 
tribal  members  may  use  midwater  trawl 
gear  to  take  and  retain  groundfish  for 
which  there  is  no  tribal  allot;ation  and 
will  be  subject  to  the  trip  landing  and 
frequency  and  size  limits  applicable  to 
the  limited  entr)  fishery  (50  CFR 
660.324(k)). 
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The  tribal  allocations  for  sabletish  niid 
black  rockfish  are  the  same  as  in  1996 
and  for  the  same  reasons.  The  tribal 
allocation  for  whiting  in  1997  differs 
from  the  1-year  allocation  agreement 
with  the  Makah  for  1996.  as  discussed 
Iwlow. 

The  Coimcil  recommended  that  no 
whiting  be  allocated  to  the  Makah  Tribe 
in  1997.  The  Council's  recommendation 
of  no  allocation  is  not  acceptable 
be<:ause  Federal  district  court  fudge 
Rafeedie  held  that  tribes  have  a  right  to 
all  fish  in  their  usual  and  accustomed 
fishing  areas,  with  no  species  limitation. 
Some  fishermen  have  argued  that  this 
ruling  should  not  apply  to  whiting.  A 
subproceeding  is  pending  in  U.S.  v. 
Washington  that  addres.ses  the  issue  of 
a  treaty  right  to  whiting.  In  that  whituig 
subproceeding.  on  November  4.  1996, 
the  court  ruled  that  ' fudge  Rafeedie-s 
ruling  in  Subprot.eeding  89-3  should 
remain  the  binding  law  of  the  case  until 
the  Ninth  Cirt:uit  decides  the  appeal  of 
the  decision  now  pending  before  it." 

NMFS  acknowledges  that  man) 
difficult  questions  have  been  raised  and 
that  there  is  much  uncertaintv  regarduig 
what  is  a  complex  and  difficult 
technical  and  legal  issue.  The  Tribe's 
proposed  allocation  methodology  would 
result  in  an  allocation  of  2.'i  percent  of 
the  U.S.  HG;  NMFSs  proposed 
allocation  methodology  would  result  in 
an  allocation  of  6.5  pert;ent  of  the  U.S 
HG.  The  tribal  compromi.se  falls 
between  these  two  positions.  NMFS 
finds  the  tribal  proposal  of  2.5,000  mt 
(10.8  percent)  in  1997  to  be  an 
acceptable  compromise  given  all  of  the 
uncertainties.  This  compromise  gives 
NMFS  lime  to  work  with  the  tribes,  the 
States,  and  other  Federal  agencies  to 
develop  an  agreed-upon  allocation.  This 
is  a  short-term  compromise  and  is  not 
intended  to  set  a  precedent  regarding 
either  quantification  of  the  Makah  treaty 
right  or  future  allot;ations.  If  an 
appnjpriate  methodology  or  allocation 
cannot  be  developed  through 
negotiations,  the  allocation  will 
ultimately  tie  resolved  in  the  pending 
subpro<:eediiig  in  U.S.  v.  Washington.  In 
the  absence  of  a  resolution  of  the 
appropriate  allocation  in  1998.  NMFS 
may  again  provide  the  tribes  10.8 
percent  of  the  US  HG  NMFS  expe«1s 
the  quantification  issue  to  be  resolved 
before  the  1999  season.  NMFS  .\(tions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  announces  the 
following  tribal  allocations  for  1997, 
in(.iuding  lho.se  that  are  the  same  as  in 
!'>96. 

Snhlt'fish:  780  mt,  10  percent  of  the 
H(, 

HorA.f;.s/j  For  the  (,ommen;ial  harvest 
u!  black  rockfish  off  Washington  State  a 


HG  of:  20,000  lb  (9.072  kg)  north  of 
Cape  Alava  (48°09'.30'  N.  lat.)  and 
10.000  lb  (4.536  kg)  between 
Destruction  Island  (47°40'00"N.  lat.) 
and  Leadbetter  Point  (46''38'10"  N,  lat.). 

Whiting:  25.000  mt  in  1997.  10.8 
pen:ent  of  the  HG, 

Response  to  Public  Comments 

NMFS  received  two  written 
comments  from  the  nontreaty  whiting 
industry  and  one  from  the  Makah  Tribe 
on  the  proposed  trihal  whiting 
allocation.  One  conimenter  argued  the 
Secretary  of  Commerce  does  not  have 
the  authority  to  make  this  allocation 
because  such  an  allocation  requires  an 
amendment  of  the  F'MP.  This  is  not  so 
much  a  comment  on  the  alloc;ation  for 
1997.  as  on  the  rule  implementing  the 
framework  for  treaty  tribe  harvest  of 
Pacific  ground  fish  (tribal  groundfish 
rule)  that  was  adopted  on  May  31.  1996; 
the  response  to  this  comment  is  found 
in  the  preamble  to  the  final  tribal 
groundfish  rule  published  at  61  FR 
28786  (June  6.  1996).  specifically  on 
pages  28789  and  28790  under  tiie 
heading  "Magnuson  Act". 

The  two  commenters  also  objected  to 
the  pro«:ess  used  this  year  to  make  the 
allocation  because  it  does  not  provide  a 
"formal  public  comment  period."  NMFS 
followed  its  regulation  by  considering 
the  tribal  request,  the  Council 
re<:ommendation,  and  public  comments, 
before  announcing  the  allocation  with 
the  final  groundfish  specifications.  As 
explained  in  the  preamble  to  the  tribal 
groundfish  rule  (specifically  on  page 
28787).  NMF'S  is  using  the  Council's 
annual  groundfish  management  pro<;ess. 
as  mucfi  as  possible,  for  developing  and 
implementing  the  tribal  allocation 
request.  This  is  the  best  way  to  provide 
information  to  all  of  the  interested 
parties,  since  they  are  involved  in  the 
annual  process,  either  through  attending 
the  meetings  or  through  receiving  the 
Council  newsletters  which  are  sent  to 
all  persons  who  request  to  be  on  the 
Council  mailing  list.  The  tribal  whiting 
request  for  1997  was  announced  at  the 
August  1996  Council  meeting  when  tlie 
initial  proposals  for  the  1997 
management  measures  and 
specifications  were  discussed  and 
adopted  by  the  Council.  The  Council 
adopted  a  preliminary  range  for  a  1997 
whiting  set-aside  of  zero  to  35,000  mt. 
This  was  announced  in  the  Council's 
Augu.st  newsletter,  along  with  the  other 
1997  management  recommendations.  At 
the  October  Council  meeting,  the  tribe 
modified  its  1997  whiting  proposal  to  be 
25.000  mt.  The  Council  recommended 
an  allocation  of  zero  for  1997.  The 
NMFS  representative  announced  NMFS 
would  take  additional  comment.s  on  the 


tribal  allocation  for  another  3  weeks. 
The  Council's  October  newsletter 
announced  the  tribal  request  for  25,000 
mt,  the  Council's  proposed  tribal 
whiting  allocation  of  zero,  and  that 
NMFS  would  "accept  comments  on  the 
Council's  recommendations  until 
November  15,  1996  with  special 
attention  to  yellowtail  rockfish  and  the 
tribal  whiting  allocation  decisions." 
This  process  conforms  to  the 
requirements  of  the  tribal  groundfish 
rule  and  provides  the  widest 
opportunity  for  the  interested  public  to 
participate  and  provide  comments, 
since  it  uses  the  same  timeframe  and 
public  participation  process  as  is  u.sed 
for  the  rest  of  the  annual  groundfish 
management  decisions. 

One  commenter  asserted  the 
allocation  violates  many  national 
.standards  of  the  Magnuson-Stevens  Act. 
found  at  16  U,S,C.  1851(a).  Most  of  the 
arguments  had  been  made  last  year  and 
were  responded  to  in  the  preamble  to 
the  tribal  rule  under  the  heading  of 
"Magnuson  Act."  The  commenter 
argued  the  allocation  is  not  fair  and 
equitable,  does  not  promote 
conservation,  and  allows  a  particular 
entity  to  acquire  an  excessive  share  of 
fishing  privileges  in  violation  of 
national  standard  4.  16  U.S.C. 
1851(a)(4).  This  allocation  is  different 
from  other  discretionary  allocations  that 
the  Council  and  NMFS  might  make.  It 
is  required  by  the  treaties  with  the 
Northwest  tribes  as  explained  above, 
which  are  other  applicable  law  with 
which  management  measures  must  be 
consistent.  It  promotes  conservation  as 
much  as  any  allocation  does  in  that  the 
allocation  is  within  the  total  allowable 
catch  authorized  for  1997.  It  does  not 
provide  an  excessive  .share  of  fish  to  the 
tribe:  it  is  implementing  a  treaty  right, 
that  is  the  supreme  law  of  the  land.  The 
commenter  alleged  the  allocation  does 
not  promote  efficiency,  in  violation  of 
national  standard  5.  16  U.S.C. 
1851(a)(5);  and  does  not  minimize  costs 
or  avoid  unnecessary  duplication  in 
violation  of  national  standard  7.  16 
U.S.C.  1851(a)(7).  National  standard  5 
(as  revised  by  Public  L^w  104-297) 
requires  that  efficiency  be  "considered"; 
national  standard  7  requires  that 
measures  shall,  where  practicable, 
minimize  costs  and  avoid  unnecessary 
duplication.  The  commenter  has 
provided  no  specifics  on  why  these 
standards  have  been  violated  or 
suggestions  on  how  the  treaty  right  can 
be  accommodated  in  a  way  that  would 
be  more  efficient,  minimize  costs,  or 
avoid  unnecessary  duplication. 

The  two  commenters  argued  that 
there  should  be  a  zero  allocation  to  the 
tribe  in  1997  because  there  is  no 
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adjudicated  treaty  right  to  whiting,  and 
they  refer  to  their  f:oinments  on  the 
tribal  grour.dfish  nile  and  the  1996 
allocations.  NMFS  addressed  their 
arguments  m  the  preamble  to  the  tribal 
groundfish  rule  under  the  heading  of 
"Treaty  Entitlement."'  NMFS  had 
determined  there  is  a  treaty  right  to 
whiting,  in  part,  because  in  a 
subproceeding  of  U.S.  v.  Washington 
regarding  trilxil  rights  to  shellfish. 
Federal  district  court  )udge  Rafeedie 
held  that  tribes  have  a  right  to  all  fish 
in  their  usual  and  accustomed  fishing 
areas,  with  no  species  limitation.  This 
ruling  is  currently  on  appeal  in  front  of 
the  Ninth  Circuit  Court  of  Appeals.  The 
commenlers  argued  this  ruling  should 
not  apply  to  whiting.  A  subproceeding 
is  pending  in  U.S.  v.  Washington  that 
addresses  the  issue  of  a  treaty  right  to 
whiting,  hi  that  whiting  subproceeding, 
on  November  4,  1996,  the  court  ruled 
that  "Judge  Rafeedie's  ruling  in 
Subproceeding  89-3  should  remain  the 
binding  law  of  the  case  until  the  Ninth 
Circuit  decides  the  appeal  of  the 
decision  now  pending  before  it." 

One  commenter  asserted  the  N4akah 
tribe  already  has  achieved  a  moderate 
living  and,  therefore,  the  treaty  right  has 
been  satisfied  without  providing 
whiting  to  the  Makah.  The  commenter 
provided  no  new  information  to  support 
this  assertion.  This  assertion  was 
answered  in  the  preamble  to  the  tribal 
groundfish  rule  under  the  heading 
"Moderate  Living". 

One  commenter  asserted  that  since 
the  harvest  in  the  Vancouver  statistical 
area  (an  area  larger  than,  but  including, 
the  usual  and  accustomed  fishing  area) 
was  9.9  percent  of  the  total  harvest  from 
1981  to  1995,  if  the  tribes  were  entitled 
to  a  50  percent  share  of  the  whiting, 
they  should  at  most  be  allocated  4.95 
percent  of  the  amount  available  to  the 
U.S.  He  further  asserted  that  since  the 
whiting  spend  a  small  portion  of  the 
year  in  the  Makah  area  and  do  not 
spawn  there,  the  a]loc;ation  should  be 
even  smaller  than  4.95  percent.  These 
comments  were  responded  to  in  the 
preamble  to  the  tribal  groundfish  rule. 

One  commenter  alleges  the  allocation 
violates  the  ESA  because  it  has  not  been 
subject  to  a  formal  consultation  under 
the  ESA.  However,  a  biological  opinion 
issued  on  May  14,  1996,  found  that 
"(t)he  timing,  method,  and  location  of 
the  tribal  fishery  are  comparable  with 
how  the  whiting  fishery  has  operated  in 
recent  years.  As  a  result,  there  is  no 
reason  to  expect  that  the  bycatch  of 
salmon  or  the  effect  of  the  fishery  to 
other  listed  species  including  marine 
mammals  will  be  different  from  what 
has  be(en)  reported  for  the  exi.sting 
fishery.  '  The  tribal  fishery  authorized 


for  1997  is  sliil  within  the  scope  of  what 
was  analyzed  in  previous  bioloj-'ica! 
opinions,  and  thus  reinitiation  ct 
consultation  is  not  required.  The  uthe"- 
commenter  argued  that  the  tribal  salmon 
bycatch  appeared  to  exceed  the  level  of 
concern  in  the  fishery,  which  requires  a 
new  biological  opinion.  The  current 
biological  opinion  considers  sahnon 
bycatch  in  the  fishery  as  a  whole,  but 
does  require  consultation  if  the  number 
of  Chinook  salmon  per  metric  ten  of 
whiting  exceeds  0.05  in  either  the 
shoreside,  catcher/ proce.ssor  or  the 
mothership  components  of  the  fisher* 
(Biological  Opinion,  May  14,  1996).  For 
purposes  of  the  biological  opinion,  the 
tribal  whiting  fishery  was  considered  as 
part  of  the  mothership  fleet.  Therefore, 
salmon  bycatch  in  the  tribal  fishery,  by 
itself,  does  not  necessarily  trigger  a 
requirement  for  reinitiation  unless  it 
results  in  the  salmon  bycatch  for  the 
mothership  sector  to  exceed  the 
reinitiation  criteria.  All  three  sectors 
were  within  the  0.05  rate  in  1996. 

VI.  Issuance  of  EFPs  in  1996 

In  1995,  api)lications  were  received 
and  approved  for  three  different  types  qf 
EFPs  (formerly  called  "experimental 
fishing  permits")  for  the  1996  fishing 
year  (1)  The  first  was  from  the  State  of 
Oregon  (representing  Washington  and 
California  as  well)  for  the  purpose  of 
renewing  the  1995  EFP  to  monitor  the 
bycatch  of  salmon  in  the  shore-based 
whiting  fishery.  Under  this  permit,  40 
vessels  were  issued  EFPs  that  required 
all  salmon  caught  incidentally  in  the 
whiting  fishery  to  be  landed  shoreside 
A  variation  of  the  whiting  EFP  also  was 
requested  by  the  Sta'e  of  California  so 
that  a  small  number  of  fishers  could  be 
allowed  to  fish  for  whiting  inside  of  the 
100-fathom  (183-m)  contour  in  the 
Eureka  Management  Area,  which 
currently  is  prohibited.  Tlie  purpose 
was  to  see  if  the  bycatch  rate  of  salmon 
could  be  kept  at  acceptable  levels  by 
this  small,  shore-based  sector  of  the  fleet 
delivering  to  Eureka  and  Crescent  City. 
CA.  At-sea  observers  would  be  aboard 
all  whiting  trips.  Even  though  this 
variation  to  the  whiting  EFP  was 
approved,  the  industry  declined  to 
participate. 

(2)  Tne  second  EFP  was  for  a  new, 
enhanced  data  collection  program  that 
applied  to  the  other  groundfish 
fisheries.  The  application  was  submitted 
by  the  State  of  Oregon,  but  could 
include  involvement  by  the  States  of 
Washington  and  California  as  well.  This 
is  a  multi-year  cooperative  data 
collection  program  with  the  mdustry 
and  state  and  Federal  governments. 
Twenty  vessels  pa;  licipated  in  1996. 
The  purpose  of  the  experiment  was  to 


monitor  trip-limit-induced  di.scards  and 
the  bycatch  nf  salmon  and  non-targel 
species  in  the  groundfish  trawl  fi.sher/. 
All  participatmg  vessels  were  required 
to  land  salmon  caught  incidentally  in 
groundfish  trawl  gear  and  to  keep 
enhanced  logbooks  required  by  the 
States.  Some  vessels  were  required  to 
carry  at-sea  observers  to  monitor  trip- 
limit  induced  discards,  and  some 
vessei."".  couid  have  been  required  to 
bring  vmually  their  entire  catch  to  shore 
for  additional  monitoring  although  this 
did  not  occur  in  1996. 

(3)  The  third  EFP  application  was  to 
collect  reproductive  samples  for 
sablefish  to  test  assumptions  in  the 
stock  assessment  for  that  species.  An 
EFP  was  needed  because  the  vessel 
would  be  authorized  to  land  500  lb  (227 
kg)  in  excess  of  the  cumulative  trip  limit 
for  trawl-caught  sablefish  (for  a  total  of 
5  mt  in  1996).  and  could  sell  the 
scientific  samples.  A  state  or  Federal 
scientist  would  be  aboard  every  trip  to 
gather  the  biological  data.  Although  this 
permit  was  approved  and  issued,  it  had 
not  been  u.sed  at  the  time  this  notice 
was  prepared  in  late  1996;  sampling 
normally  occurs  late  in  the  year. 

VII.  Renewal  of  EFPs  in  1997 

Renewal  of  all  three  EFPs  was 
requested  for  1997,  some  with  slight 
modifications.  First,  the  whiting  EFPs 
described  ui  paragraph  VI. (1)  would  be 
continued,  pending  development  and 
implementation  of  an  FMP  amendment 
that  would  authorize  salmon  to  be 
retained  and  landed.  Fishers  also  are 
concerned  that  their  practice  of 
dumping  codends  directly  in  the  hold 
would  make  monitoring  of  trip  limits 
difficult,  if  not  impossible,  and  would 
like  the  EFP  continued  betau.se  overages 
are  forfeited  but  no  penalty  results.  The 
scope  of  the  experiment  and  level  of 
participation  would  be  the  same  as  in 
1996. 

Second,  continuation  of  thn  enhanced 
data  collection  program  des<;ribed  in 
paragraph  VI. (2)  also  was  Requested, 
with  some  modifications.  The  major 
change  would  onahlf  data  to  be 
obtained  on  a  vessel  throughout  it.s 
fishing  activities  in  a  month,  even  if  not 
fishing  for  groundfish.  This  would 
provide  information  on  groundfish 
bycatch  in  other  fisheries  (particularly 
shrimp  fisherios)  and  on  a  fisher's 
choice  to  pursue  alternative  fisheries  or 
fishing  strategies.  The  program  also 
could  be  expanded  to  include  whiting 
fisheries  when  the  whiting  EFP  no 
longer  is  in  effect. 

The  third  is  renewal  of  the  EFP  to 
gather  biological  information  on 
sablefish,  as  described  in  paragrapti 
VI.(3)  to  confirm  or  improve  data  u.sed 
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111  the  stack  assessment  This 
experimont  would  allow  one  vessel  to 
retain  25  fish  in  excess  of  the  trawl  Irip 
limit  for  sablefish  and  is  not  expected  to 
exceed  10  mt  per  year.  It  differs  from  (he 
1998  permit  in  that  a  state  or  Federal 
scientist  would  not  need  to  be  aboard 
every  trip,  but  would  Ix'  requireti  to  be 
present  when  the  vessel  offloads  to 
gather  the  scientific  samples.  Also,  the 
scientific  samples  vv(juld  not  necessarily 
be  sold;  thev  also  could  be  distriliiited 
to  a  food  bank  or  otherwise  disposed  of 
consistent  with  state  and  Federal  law- 
Requests  for  these  renewals  were 
presented  at  the  Council's  October  1996 
meeting.  The  Council  recommended 
renewal  of  all  three  in  1997  Comments 
on  the  thrtie  EFP  programs  for  1997 
were  invited  at  the  October  1996 
(Council  meeting.  If  app.'-oved,  tlie 
whiting  EFPs  could  be  issued  as  early  as 
March  1  for  vessels  delivering  in  the 
State  of  (iaiifomla.  and  mid-April  for 
vessels  delivering  in  Washington  and 
Oregon,  and  tfie  EFP  for  sablefi.sh  could 
he  issued  early  in  1997  The  decision  on 
whether  to  issue  EFPs  and 
determinations  on  appropriate  permit 
conditions  will  be  ba.sed  on  a  number  of 
considerations,  including  the  Councils 
recommendations  and  comments 
received  from  the  public. 

(Jlassification 

The  final  specifications  and 
management  measures  for  1997  are 
issued  under  the  authority  of  and  are  in 
accordance  with,  the  Magnuson-Stevens 
Act  and  50  CFR  parts  600  and  660 
subpart  G  (the  regulations  implementing 
the  FMP) 

Much  of  the  data  net:essarv  for  these 
specifications  and  management 
.measures  came  from  the  current  fishing 
year  Because  of  ^he  timing  of  the 
receipt,  development,  review,  and 
analysis  of  the  fishery  information 
neces.sary  for  setting  the  initial 
specifications  and  nuinagoment 
measures,  and  the  nefd  to  have  these 
spe<.ificatioiis  and  management 
nii-asures  in  effect  .it  flu;  beginning  of 
the  1997  fishing  year,  there  is  good 
cau.se  under  5  'J.'s.C.  553(b)(B)  to  waive 
prior  notice  and  opportunity  for  public 
comment  for  the  specifications  and 
m.inagement  measures  Amendment  4  to 
;he  FN-IP.  implemented  on  January  1. 
1091    recognized  these  timeliness 
.onsiderations  and  set  up  a  system  by 
whii  h  the  interested  public  is  notified, 
'firough  Federal  Register  publication 
.■"nd  Council  mailings,  of  meetings  and 
ol  thi  development  of  these  measures 
iiid  's  provided  the  opportunity  to 

i;i;nient  during  the  Council  process. 
I'he  public  participated  in  GMT. 
(.rouruinsh  Advisory  Subpanel. 


Scientific  and  Statistical  Committee, 
and  Council  meetings  in  August  and 
October  1996  where  these 
recommendations  were  formulated. 
Additional  public  comments  on  the 
specifications  and  management 
measures  will  be  accepted  for  30  days 
after  publication  of  this  document  in  the 
Federal  Register  The  Assistant 
Administrator  (AA)  will  consider  all 
conunents  made  during  the  public 
comment  period  and  may  make 
modifications  as  appropriate. 

An  Environmental  Assessment  (EA) 
was  prepared  for  the  tribal  groundfish 
rule  that  supported  the  AA's 
determination  that  the  proposed  1996 
Makah  allocation  would  have  no 
significant  impact  on  the  human 
environment.  NMFS  has  updated  the 

1996  EA  and  has  concluded  that  the 

1997  Makah  allocation  will  have  no 
significant  impact  on  the  human 
environment. 

The  Administrative  Procedure  Act 
requires  that  publication  of  an  action  be 
made  not  less  than  30  day?  before  its 
effective  date  unless  the  AA  finds,  and 
publishes  with  the  rule,  good  cause  for 
an  earlier  effective  date  (5  U.S.C. 
553(d)(3))  These  specifications 
announce  the  harvest  goajs  and  the 
management  measures  designed  to 
achieve  those  harvest  goals  in  1997.  A 
delay  in  implementation  could 
compromise  the  management  strategies 
that  are  based  on  the  projected  landings 
from  these  trip  limits.  Therefore,  a  delay 
in  effectiveness  is  contrary  to  the  publi( 
interest  and  these  actions  are  effective 
on  January  1.  1997. 

The  tribal  whiting  allocation  is 
developed  following,  as  much  as 
possible,  the  annual  proi;ess  for 
developing  fishery  specifications  and 
management  measures.  This  is  because 
the  infonuation  developed  in  this 
process  (such  as  the  ABC  and  HG  for 
whiting)  is  important  in  the  allocation 
process,  in  addition,  the  annual 
groundfish  process  provides  the  best 
opportunity  to  the  interested  public  to 
receive  notification  of  the  proposed 
allocation  and  to  provide  comments.  As 
described  above  in  the  respou.se  to 
public  comments,  the  public  received 
notice  through  the  August  and  October 
Council  meetings  and  Council 
newsletters.  It  is  important  to  announ«u; 
the  tribal  allocation  with  the  other 
specifications  and  management 
measures  so  the  affected  industry  will 
know  the  amount  of  whiting  .ivailablo  to 
the  various  sectors  and  will  be  able  to 
plan  accordingly- 


Dated:  December  ,30,  199B 
Gary  C.  Matlock. 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 
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50  CFR  Part  622 

(Docket  No.  961226370-6370-01;  I.D. 
111896A] 

RIN  0648-AI15 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Shrimp 
Fishery  Off  the  Southern  Atlantic 
States;  Amendment  2 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  2  to  the 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  South  Atlantic 
Region  (FMP).  Amendment  2  would  add 
brown  and  pink  shrimp  to  the  FMP's 
fishery  management  unit,,  define 
overfishing  for  brown  and  pink  shrimp, 
define  optimum  yield  (OY)  for  brown 
and  pink  shrimp,  require  the  use  ol 
certified  bycatch  reduction  devices 
(BRDs)  in  all  penaeid  shrimp  trawls  in 
the  exclusive  economic  zone  (EEZ)  in 
the  South  Atlantic,  and  establish  a 
framework  procedure  for  adding  to  the 
li.st  of  certified  BRDs  or  modifying  their 
specifications.  The  intended  effects  are 
to  minimize  the  bycatch  of  finfish  in 
shrimp  trawling  operations  in  die  South 
Atlantic  and  to  implement  consistent, 
and  therefore  more  enforceable,  Federal 
and  state  irianagement  measures 
requiring  the  use  of  BRDs  tor  reducing 
tinfish  bycatch  in  the  penaeid  shnmp 
fishery. 

DATES:  Written  comments  must  be 
received  on  or  before  E'ebruarv  20.  1997. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sen!  to  die  .Southe.ist 
Regional  Office,  .NMFS,  9^21  Exe<:utivo 
Center  Drive  N.,  St.  Petersburg.  '^L 
33702 

Requests  'or  copies  of  Amendment  2, 
which  includes  ;i  regulatory  impact 
review  (KIR),  n  social  impact  rnalvsis, 
and  a  siipplornental  final  envi'-onmenta' 
impact  statemeni  (SFEISl.  should  be 
sent  !o  tfiH  Soiitn  Atlantic  Fisherv 
Management  Council,  One  Southpark 
Cin.le,  Si'ite  306.  Charleston,  SC  -'9407- 
4699;  Phone  H03-5 7 1-4,366:  Fax;  80.3- 
76»-4520. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Peter  J.  Eldridge.  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  South  Atlantic 
Fishery  Management  Council  (Council) 
and  is  implemented  through  regulations 
at  50  CFR  part  622  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

Background 

The  shrimp  fishery  is  the  largest  and 
most  valuable  commercial  fishery  in  the 
South  Atlantic,  with  approximately 
1,400  large  vessels  and  1,000  small 
boats  harvesting  30  million  lb  (13,608 
mt)  with  an  ex-vessel  value  of  $60 
million  annually.  Shrimp  trawls  have  a 
significant  bycatch  of  nontarget  finfish 
and  invertebrates,  most  of  which  are 
discarded  dead.  Scientific  survey  results 
indicate  that  the  ratio  of  the  weight  of 
finfish  bycatch  to  that  of  shrimp  caught 
is  about  2.3  to  1. 

Bycatch  may  reduce  the  diversity  of 
species  within  a  marine  ecosystem, 
adversely  impact  other  fauna,  and 
significantly  reduce  the  yield  in  other 
fisheries  that  are  directed  at  adults  of 
the  discarded  species.  Important  fish 
species  in  the  shrimp  fishery  bycatch 
include  juveniles  of  mackerel,  weakfish, 
spot,  and  croaker.  If  left  to  mature  and 
grow,  these  juvenile  fish  possibly  could 
be  harvested  later  and  produce  a 
significantly  higher  yield  in  weight  as 
well  as  enhancing  the  reproductive 
capacity  of  their  stocks. 

The  Atlantic  States  Marine  Fisheries 
Commission  (ASMFC)  has  determined 
that  weakfish  are  seriously  overfished 
and  on  the  verge  of  recruitment  failure. 
The  ASMFC  adopted  an  Interstate 
Fishery  Management  Plan  for  Atlantic 
Weakfish  (ISFMP)  in  1985,  primarily  to 
address  the  lack  of  biological  and 
fisheries  data  necessary  for  effective 
management  of  the  weakfish  resource. 
ISFMP  Amendments  1  and  2  were 
adopted  by  the  ASMFC  to  achieve 
significant  reductions  in  fishing 
mortality  of  weakfish  and  to  halt  stock 
declines.  ISFMP  Amendment  2  directed 
the  South  Atlantic  states  to  implement 
measures  to  achieve  a  50  percent 
reduction  in  weakfish  bycatch  in  the 
shrimp  trawl  fisheries  for  the  1996 
fishing  year.  In  order  to  accelerate 
weakfish  conservation  efforts,  the 
ASMFC  adopted  Amendment  3  to  its 
ISFMP  in  May  1996.  The  major  goals  of 
Amendment  3  are;  Restoring  the 
Atlantic  coast  weakfish  resource  over  a 
5-year  period  to  a  healthy  level  that  will 
maintain  commercial  and  recreational 
harvests  consistent  with  a  self- 
sustaining  spawning  stock;  and 
providing  for  restoration  and 


maintenance  of  habitat  essential  for  the 
long  term  stability  of  the  weakfish 
resource.  Amendment  3  directs  the 
states  to  require  BRDs  in  all  penaeid 
shrimp  trawls  nets  above  a  certam  size 
and  requires  that  all  BRDs  be  certified 
as  demonstrating  a  40  percent  reduction 
by  number  or  .50  percent  reduction  of 
bycatch  mortality  of  weakfish  when 
compared  to  catch  rates  in  a  net  without 
a  BRD.  As  members  of  the  ASMFC,  the 
southern  Atlantic  states  have  pledged  to 
accompli-sh  the  BRD-related  objectives 
of  Amendment  3  in  state  waters  during 
the  1996  shrimp  season,  which  began  in 
June  1996. 

The  Council  has  developed 
Amendment  2  to  reduce  bycatch  of 
weakfish  in  Federal  waters  consistent 
with  the  objectives  of  Amendment  3  to 
the  ISFMP.  to  enhance  enforcement  by 
requiring  comparable  BRDs  in  both  state 
and  Federal  waters,  and  to  initiate  a 
process  for  certifying  improved  BRDs  as 
they  become  available. 

BRD  Requirements 

This  rule  would  require  the  use  of  a 
certified  BRD  in  most  penaeid  shrimp 
trawl  nets  in  the  South  Atlantic  FEZ. 
Specifically,  on  board  a  penaeid  shrimp 
trawler,  each  trawl  net  that  is  rigged  for 
fishing  and  has  a  mesh  size  less  than 
2.50  inches  (6.35  cm)  stretched  mesh 
(center  of  knot  to  center  of  opposite 
knot),  and  each  try  net  that  is  rigged  for 
fishing  and  has  a  headrope  length 
greater  than  16.0  ft  (4.9  m),  must  have 
a  certified  BRD  installed.  BRD  designs 
that  have  passed  the  operational  testing 
phase  of  the  NMFS  cooperative  bycatch 
research  program  (i.e.,  extended  funnel, 
expanded  mesh,  and  fisheye  BRDs)  are 
certified  for  use  in  state  waters  and  are 
certified  for  use  in  the  FEZ  where  BRDs 
are  required. 

Most  shrimp  trawling  in  the  South 
Atlantic  occurs  in  state  waters.  Because 
most  shrimp  fishermen  in  the  South 
Atlantic  fish  in  both  state  and  Federal 
waters  on  the  same  trip,  the  requirement 
to  use  BRDs  in  Federal  waters  should 
pose  little,  if  any.  additional  burden  on 
fishermen. 

Amendment  2     Management  Measures 
Not  Reflected  in  the  Proposed  Rule 

Framework  Procedure  (or  Certifying 
BRDs  and  for  Modification  of  BRD 
Certification  Criteria  and  Testing 
Protocol 

In  addition  to  the  management 
measures  reflected  in  the  proposed  rule. 
Amendment  2  would  establish  a 
framework  procedure  for  certifying  new 
or  modified  BRDs  and  for  establishing 
and  modifying  BRD  certification  criteria 
and  testing  protocol.  Any  BRD  that  is 


eligible  for  NMFS  certification  must  be 
shown  to  red   ce  the  bycatch  component 
of  fishing  mortality  for  Spanish 
mackerel  and  weakfish  by  50  pen;ent,  or 
demonstrate  a  40-percent  reduction  in 
number  of  these  fish.  The  Regional 
Administrator.  Southeast  Region.  NMFS 
(Regional  Administrator),  would  be 
responsible  for  review  and  certification 
of  BRDs  for  use  in  the  South  Atlantic 
EEZ.  There  would  be  two  certification 
procedures.  Under  the  first  procedure,  a 
new  or  modified  BRD  that  is  reviewed 
and  recommended  by  a  state 
management  agency,  and  that  meets  the 
bycatch  reduction  criteria  under  the 
testing  protocol  spe<:ified  hy  the 
Council,  would  be  certified  by  the 
Regional  Administrator.  Under  the 
second  procedure,  an  individual  would 
submit  the  results  of  BRD  certification 
trials  directly  to  NMFS.  Such 
submissions  would  be  evaluated  by 
NMFS  with  the  Regional  Administrator 
making  the  final  decision  on  BRD 
certification  pursuant  to  the  certification 
criteria,  testing  protocol,  and  terms  ot 
the  FMP.  Under  either  the  first  or 
second  procedure,  certification  of  a  new 
or  modified  BRD  would  be  announced 
bv  the  Regional  Administrator  through 
publication  of  a  notice  in  the  Federal 
Register 

The  proposed  BRD  testing  protocol  for 
certification  does  not  include  a  shrimp 
loss  criterion  (i.e.,  estimated  loss  ot 
shrimp  when  a  BRD  is  used).  However, 
any  application  for  BRD  certification 
would  be  required  to  provide  data  and 
analyses  on  the  quantity  of  shrimp  that 
could  be  lost  when  using  the  BRD.  Also, 
an  applicant  would  be  required  to 
identifv:  The  sponsor  of  the  BRD 
certification  tests  (e.g..  Sea  Grant 
program,  university,  or  private  firm), 
when  and  where  the  tests  were 
condut:1ed;  the  vessel  or  vessels 
involved;  any  special  conditions  or 
requirements  of  the  tests;  the  statistical 
design  and  analyses  that  were 
performed,  including  length  of  tow. 
number  of  tows,  and  the  measurements 
of  shrimp  and  fishes;  the  names  and 
affiliations  of  the  observers;  a  complete 
description  of  the  BRD,  including 
detailed  descriptions  of  how  the  BRD  is 
installed  in  the  nets;  and  the  types  of 
TEDs  used.  It  should  be  noted  that  all 
certification  tests  would  be  required  to 
be  conducted  with  a  state-approved  or 
NMFS-approved  observer  aboard  It 
would  be  the  responsibility  of  the 
applicant,  or  his/her  agent,  conductmg 
the  certification  tests  to  ensure  that  a 
qualified  observer  is  aboard  during  the 
tests. 

Additional  details  concerning  the 
Council's  recommendations  regarding 
the  certification  of  BRDs,  certification 
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criteria,  and  the  BRD  testing  protocol 
are  provided  in  AinendnieiU  2  (see 
ADDRESSES)  under  the  discussion 
regarding  proposed  Action  5  (pages  73- 
83  of  Amendment  2).  Action  5  also 
provides:  The  Regional  Administrator 
will  advise  an  applicant  il  a  BRD  is  not 
certified;  an  applicant  may  resubmit  a 
rejet;ted  request  for  certification;  and  the 
Regional  Administrator  may  decertify  a 
BRJD  should  it  be  determined  that  such 
BRD  does  not  meet  the  bycatch 
reduction  criteria  (page  7B  ot 
Amendmeiit  2). 

Brown  and  Pink  Shrimp  Mensures 

Amendment  2  would  add  brown  and 
pink  shrimp  to  the  FMP's  fishery 
management  unit  and  define  overfishing 
and  OY  for  these  species. 

Annual  landings  of  brown  and  pink 
shrimp  off  the  southern  Atlantic  states 
over  time  appear  to  fit  a  normal 
distribution  (a  conunon  statistical 
distribution)  and  have  been  relatively 
stable  since  the  mid-1950s  without  any 
discernible  upward  or  downward  trend. 
Average  annual  landings  for  brown 
shrimp  for  the  1957-93  period  have 
been  8,34fi,397  lb  (3,786  mt);  whereas 
average  annual  landings  for  pink  shrimp 
for  the  same  period  have  been  1,713,067 
lb  (777  mt).  It  appears  that  annual 
abundance  of  these  shrimp  is  primarily 
influenced  by  environmental  factors 
that  determine  the  survival  rate  of 
luvenile  shrimp.  Fishing  pressure,  at 
least  in  the  past,  does  not  appear  to  have 
l)een  a  major  factor  controlling  brown 
and  pink  shrimp  abundance. 

Since  brown  and  pink  shrimp  are 
harvested  in  shrimp  trawls  for  whu.li 
BRDs  will  be  required  under 
Amendment  2,  the  Council  concluded 
that  it  is  neiessary  and  appro[>riate  that 
these  shrimp  species  be  iKidcd  to  the 
FMP  management  unit.  The  Council 
believes  that  the  addition  of  these  two 
shrimp  species  to  the  management  unit 
would  provide  the  necessary  regulatory 
framework  for  establishing  and 
enfon;ing  compatible  state  and  Federal 
regulations.  Adding  these  species  to  the 
management  unit  would  result  in  the 
following  revised  description  of  the 
FMP  management  unit:  The 
management  unit  includes  the 
populations  of  white,  brown,  pink,  and 
ro<:k  shrimp  along  the  U.S  Atlantic 
coast  from  the  east  coast  of  Florida, 
including  the  Atlantic  side  of  the  Keys, 
to  the  North  Carolina/Virginia  border. 

.Amendment  2  would  define 
overfishing  for  brown  and  pink  shrimp 
as  follows;  Overfishing  for  brown  or 
pink  shrimp  is  occurring  if  aruuial 
landings  for  3  consecutiv  i>  years  are 
more  than  two  .standard  deviations 
below  mean  landings  for  the  period 


1957-1993.  Thu£,  annual  landings  for  3 
consecutive  years  would  have  to  be 
below  2,946,157  lb  (1,336  mt)  (heads  on) 
for  brown  shrimp  and  286.293  lb  (130 
mt)  (heads  on)  for  pink  shrimp  in  order 
for  these  resources  to  be  considered 
overfished.  Reduced  landings  could 
result  from  reduced  fishing  pressure 
rather  than  overfishing.  Accordingly, 
under  Amendment  2.  if  annual  landings 
are  more  than  two  standard  deviations 
below  mean  landings  for  the  1957-1993 
period  for  2  consecutive  years,  the 
Council  would  convene  its  Shrimp 
Stock  Assessment  Panel,  Shrimp 
Advisory  Panel,  and  Shrimp  Committee 
to  review  the  causes  of  such  declines  in 
landings  and  recommend,  if 
appropriate,  actions  necessary  to 
address  the  identified  problems.  In  the 
event  that  declining  landings  are 
actually  due  to  overfishing  rather  than 
reduced  fishing  effort  or  some  other 
factor,  this  should  ensure  that  the 
Council  takes  timely  action  to  address 
the  overfishing  problem.  The  NMFS 
Southeast  Science  Center  has  certified 
that  the  Council's  proposed  overfishing 
definition  is  based  on  the  best  scientific 
information  available. 

Both  pink  and  brown  shrimp  are  short 
lived  and  produce  annual  crops.  Thus, 
as  long  as  sufficient  spawners  survive 
each  year,  the  Council  believes  that 
there  is  no  benefit  from  leaving  an 
excess  of  the  present  year's  crop  for  the 
next  season.  Based  on  the  biological 
characteristics  of  brown  and  pink 
shrimp,  there  is  a  minimal  chance  of 
overfishing  these  species.  For  these 
reasons,  the  Council  is  proposing  that 
OY  for  these  species  be  defined  as  the 
amount  of  harvest  that  can  be  taken  by 
U.S.  fishermen  without  annual  landings 
falling  more  than  two  standard 
deviations  below  mean  landings  for  the 
1957-1993  period  for  3  consecutive 
years  (i.e.,  below  2.946.157  lb  (1,336  mt) 
(heads  on)  for  brown  shrimp  and 
286,293  lb  (130  mt)  (heads  on)  for  pink 
shrimp).  The  Council  selected  this 
definition  of  OY  based,  in  part,  on  the 
absence  of  evidence  that  present  or  past 
levels  of  fishing  effort  have  caused 
either  growth  or  recruitment 
overfishing. 

Availability  of  Amendment  2 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  2,  the 
availability  of  which  was  announced  in 
the  Federal  Register  on  November  25, 
1996  (61  FR  ,S9856).  Public  comment  on 
Amendment  2  is  invited  through 
January  24.  1997. 


Classification 

At  this  time,  NMFS  has  not  made  its 
final  determination  that  Amendment  2 
is  consistent  with  the  national 
standards,  other  provisions  of  the 
Magnuson-Stevens  Act,  and  other 
applicable  laws.  In  making  that  final 
determination,  NMFS  will  take  into 
ai:count  the  data,  views,  and  comments 
received  during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that 
Amendment  2  and  its  implementing 
rule  would  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
as  follows; 

The  proposed  rule  would  require  the  use 
of  certified  bycatch  reduction  devices  (BRDs) 
in  most  shrimp  trawls  used  in  the  fisheries 
for  peiiaeid  shrimp  in  the  e.xclusive 
economic  zone  (EEZ)  of  the  South  Atlnntir 
and  Sfiecifies  the  ,3  types  of  BRDs  that  are 
initially  deemed  "certified." 

For  the  1994  fishing  season,  about  1,100 
large  shrimp  vessels  were  licensed  in  Florida, 
Georgia,  and  .South  Carolina,  and  about  300 
large  vessels  in  North  Carolina.  !n  addition, 
there  were  probably  1.000  or  more  small 
vessels  and  boats  which  have  a  significant 
dependence  on  shrimp  trawling  in  the  .South 
Atlantic  area;  these  vessels  fish  mostly  in 
North  Caroling  waters.  All  entities  involved 
in  the  shrimp' fisheries  in  the  southeast 
Atlantic  EEZ  are  considered  small  entities  for 
purposes  of  the  RFA. 

Requiring  the  use  of  BRDs  for  all  shrimp 
trawls  in  the  South  Atlantic  EEZ  would  have 
little  or  no  economic  impact  since  virtually 
all  shrimp  fishermen  in  this  area  fish 
primarily  in  state  waters  where  BRDs  are 
already  required.  Most,  if  not  all,  shrimp 
fishermen  have  already  equipped  their  trawls 
with  BRDs  in  conformity  with  state 
regulations  that  shouid  meet  the  BRD- 
certification  requirements  of  this  rule. 
Accordingly,  there  should  he  little  or  no 
additional  costs  to  fishermen  in  complying 
with  the  BRD  requirements  of  this  rule  when 
they  fish  in  the  EEZ. 

Regarding  the  impat:ts  of  this  rule,  the 
(Council's  regulatory  impact  review  (RIR) 
concluded:  Any  economic  impact  would 
result  in  much  less  than  a  .S  percent 
reduction  in  annual  gross  revenues  to  small 
entities;  any  increase  in  compliance  costs 
would  ba  less  than  a  .5  piercont  increase  in 
total  costs  of  production;  all  entities  involved 
are  small  entities;  capital  costs  of  compliance 
represent  a  very  small  portion  of  capital 
available  to  small  entities;  and  no  entities  are 
expected  to  be  forced  to  cease  business 
operations.  For  these  reasons,  the  RIR 
concluded  that  this  proposed  rule  would  not 
have  a  signifif:ant  economic  impact  on  a 
substantial  number  of  small  entities. 
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List  of  Subiects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  December  30, 1996. 

Gary  C  Mmtlock, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF.  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  622.2,  definitions  for  "BRD", 
"Headrope  length",  "Penaeid  shrimp 
trawler",  and  "Try  net"  are  added  in 
alphabetical  order  to  read  as  follows: 

S  622^    Definitions  and  acronyms. 

•  •         •         •         • 

BRD  means  bycatch  reduction  device. 

•  •        »        •        • 

Headrope  length  means  the  distance, 
measiued  along  the  forwardmost 
webbing  of  a  trawl  net,  between  the 
points  at  which  the  upper  lip  (top  edge) 
of  the  mouth  of  the  net  are  attached  to 
sleds,  doors,  or  other  devices  that 
spread  the  net. 

•  •        •        •        • 

Penaeid  shrimp  trawler  means  any 
vessel  that  is  equipped  with  one  or  more 
trawl  nets  whose  on-board  or  landed 
catch  of  brown,  pink,  or  white  shrimp 
(penaeid  shrimp)  is  more  than  1 
percent,  by  weight,  of  all  fish 
comprising  its  on-board  or  landed  catch. 

•  •        •        •        • 

Try  net,  also  called  test  net,  means  a 
net  pulled  for  brief  periods  by  a  shrimp 
trawler  to  test  for  shrimp  concentrations 
or  determine  fishing  conditions  (for 
example,  presence  or  absence  of  bottom 
debris,  jellyfish,  bycatch,  seagrasses, 
etc.). 

•  •        *        •        • 

3.  In  §622.41,  paragraph  (g)  is  added 
to  read  as  follows: 

§  622.41    Species  specific  iimitations. 

»        •        •        •        • 

(g)  Shrimp  in  the  South  Atlantic — (1) 
BRD  requirement.  On  a  penaeid  shrimp 
trawler  in  the  South  \tlantic  EEZ,  each 
trawl  net  that  is  rigged  for  fishing  and 
has  a  mesh  size  less  than  2.50  inches 
(6.35  cm),  as  measured  between  the 
centers  of  opposite  knots  when  pulled 
taut,  and  each  try  net  that  is  rigged  for 
fishing  and  has  a  headrope  length  longer 
than  16.0  fl  (4.9  m),  must  have  a 


certified  BRD  installed.  A  trawl  net,  or 
try  net,  is  rigged  for  fishing  if  it  is  in  the 
water,  or  if  it  is  shackled,  tied,  or 
otherwise  connected  to  a  sled,  door,  or 
other  device  that  spreads  the  net,  or  to 
a  tow  rope,  cable,  pole,  or  extension, 
either  on  board  or  attached  to  a  shrimp 
trawler. 

(2)  Certified  BRDs.  The  following 
BRDs  are  certified  for  use  by  penaeid 
shrimp  trawlers  in  the  South  Atlantic 
EEZ.  Specifications  of  these  certified 
BRDs  are  contained  in  Appendix  D  of 
this  part. 

(i)  Extended  funnel. 

(ii)  Expanded  mesh. 

(iii)  Fisheye. 

4.  In  §  622.48,  paragraph  (h)  is  added 
to  read  as  follows: 

%  622.46    Adjustment  of  management 
measures. 

***** 

(h)  South  Atlantic  shrimp.  Certified 
BRDs  and  their  specifications. 

5.  Appendix  D  is  added  to  part  622  to 
read  as  follows: 

Appendix  D  to  Part  622 — Specifications 
for  Certified  BRDs  in  the  South  Atlantic 
Shrimp  Fishery 

A.  Extended  Funnel. 

1.  Description.  The  extended  funnel  BRD 
consists  of  an  extension  with  large-mesh 
webbing  in  the  center  (the  large-mesh  escape 
section)  and  small-mesh  webbing  on  each 
end  held  of>en  by  a  semi-rigid  hoop.  A  funnel 
of  small-mesh  webbing  is  placed  inside  the 
extension  to  form  a  passage  for  shrimp  to  the 
codend.  It  also  creates  an  area  of  reduced 
water  flow  to  allow  for  fish  escaf>ement 
through  the  large  mesh.  One  side  of  the 
funnel  is  extended  vertically  to  form  a  lead 
panel  and  area  of  reduced  water  flow.  There 
are  two  sizes  of  extended  funnel  BRDs,  a 
standard  size  and  an  inshore  size  for  small 
trawls. 

2.  Minimum  Construction  and  Installation 
Requirements  for  Standard  Size. 

(a)  Extension  Material.  The  small-mesh 
sections  used  on  both  sides  of  the  large-mesh 
escape  section  are  constructed  of  1  Ve  inch 
(4.13  cm),  No,  30  stretched  mesh,  nylon 
webbing.  The  front  section  is  120  meshes 
around  by  6'/^  meshes  deep.  The  back  section 
is  120  meshes  around  by  23  meshes  deep. 

(b)  Large-Mesh  Escape  Section.  The  large- 
mesh  escape  section  is  constructed  of  8  to  10 
inch  (20.3  to  25.4  cm),  stretched  mesh, 
webbing.  This  section  is  cut  on  the  bar  to 
form  a  section  that  is  15  inches  (38.1  cm)  in 
length  by  95  inches  (241.3  cm)  in 
circumference.  The  leading  edge  is  attached 
to  the  6'/2-mesh  extension  section  and  the 
rear  edge  is  attached  to  the  23-mesh 
extension  section. 

(c)  Funnel.  The  funnel  is  constructed  of 
I'/j  inch  (3,81  cm),  stretched  mesh.  No.  30 
depth-stretched  and  heat-set  polyethylene 
webbing.  The  circumference  of  the  leading 
edge  is  120  meshes  and  the  back  edge  is  78 
meshes.  The  short  side  of  the  funnel  is  34  to 
36  inches  (86.4  to  91,4  cm)  long  and  the 


opposite  side  of  the  fumiel  extends  as 
additional  22  to  24  inches  (55.9  to  61.0  cm). 
The  circumference  of  the  leading  edge  of  the 
funnel  is  attached  to  the  forward  small-mesh 
section  three  meshes  forward  of  the  large- 
mesh  e9cap>e  section  and  is  evenly  sewn, 
mesh  for  mesh,  to  the  small-mesh  section. 
The  after  edge  of  the  funnel  is  attached  to  the 
after  small-mesh  section  at  its  top  and  bottom 
eight  meshes  back  from  the  large-mesh 
escapw  f>anel.  Seven  meshes  of  the  top  and 
seven  meshes  of  the  lx>ttom  of  the  funnel  are 
attached  to  eight  meshes  at  the  top  and 
bottom  of  the  small-mesh  section,  such  eight 
meshes  being  located  immediately  adjacent 
to  the  top  and  bottom  centers  of  the  small- 
mesh  section  on  the  side  of  the  funnel's 
extended  side.  The  extended  side  of  the 
funnel  is  sewn  at  its  top  and  bottom  to  the 
top  and  bottom  of  the  small-mesh  section, 
extending  at  an  angle  toward  the  top  and 
bottom  centers  of  the  small-mesh  section. 

(d)  Semi-Rigid  Hoop.  A  30-inch  (76.2-cm) 
diameter  hoop  constructed  of  plastic-coated 
trawl  cable,  swaged  together  with  a  '/is-inch 
(9.53-mm)  micropress  sleeve,  is  installed  5 
meshes  behind  the  trailing  edge  of  the  large- 
mesh  escape  section.  The  extension  webbing 
must  be  laced  to  the  ring  around  the  entire 
circumference  and  must  be  equally 
distributed  on  the  hoop,  that  is,  30  meshes 
must  be  evenly  attached  to  each  quadrant. 

(e)  Installation.  The  extended  funnel  BRD 
is  attached  8  inches  (20.3  cm)  behind  the 
posterior  edge  of  the  TED.  If  it  is  attached 
behind  a  soft  TED.  a  second  semi-rigid  hoop, 
as  prescribed  in  paragraph  A.2.(d),  must  be 
installed  in  the  front  section  of  the  BRD 
extension  webbing  at  the  leading  edge  of  the 
funnel.  The  codend  of  the  trawl  net  is 
attached  to  the  trailing  edge  of  the  BRD. 

3.  Minimum  Construction  and  Installation 
Requirements  for  Inshore  Size. 

(a)  Extension  Material.  The  small-mesh 
sections  used  on  both  sides  of  the  large-mesh 
escape  section  are  constructed  of  IH  inch 
(3.5  cm),  No.  18  stretched  mesh,  nylon 
webbing.  The  front  section  is  120  meshes 
around  by  6'/i  meshes  deep.  The  back  section 
is  120  meshes  around  by  23  meshes  deep 

fb)  Large-Mesh  Escape  Section  The  large- 
mesh  escape  section  is  constructed  of  8  to  10 
inch  (20.3  to  25.4  cm),  stretched  mesh, 
webbing.  This  section  is  cut  on  the  bar  to 
form  a  section  that  is  15  inches  (38.1  cm)  by 
75  inches  (190.5  cm)  in  circumference.  The 
leading  edge  is  attached  to  the  6'/2-mesh 
extension  section  and  the  rear  edge  is 
attached  to  the  23-mesh  extension  section, 

(c)  Funnel.  The  funnel  is  constructed  of 
1^/8  inch  (3,5  cm),  stretched  mesh.  No.  18 
depth -stretched  and  heat-set  polyethylene 
webbing.  The  circumference  of  the  leading 
edge  is  120  meshes  and  the  back  edge  is  78 
meshes.  The  short  side  of  the  funnel  is  30  to 
32  inches  (76.2  to  81.3  cm)  long  and  the 
opjxKite  side  of  the  funnel  extends  an 
additional  20  to  22  inches  (50.8  to  55  9  cm) 
The  circumference  of  the  leading  edge  of  the 
fuimel  is  attached  to  the  forward  small-mesh 
section  three  meshes  forward  of  the  large- 
mesh  cscap>e  section  and  is  evenly  sewn, 
mesh  for  mesh,  to  the  smaJl-mesh  section. 
The  after  edge  of  the  funnel  is  attached  to  the 
after  small-mesh  section  et  its  top  and  bottom 
eight  meshes  back  from  the  large-mesh 
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escape  panel.  Seven  meshes  of  the  top  and 
seven  meshes  of  the  bottom  of  the  funnel  are 
attached  to  eight  meshes  at  the  top  and 
bottom  of  the  small-mesh  section,  such  eight 
meshes  being  located  immediately  adjacent 
to  the  top  and  bottom  centers  of  the  smail- 
mesh  section  on  the  side  of  tht?  funnel's 
extended  side.  The  extended  side  of  the 
funnel  is  sewn  at  its  top  and  bottom  to  the 
top  and  bottom  of  the  small-mosh  section, 
extending  at  an  angle  toward  the  top  and 
bottom  centers  of  the  small-raesh  section. 

(d)  Semi-Rigid  Hoop.  A  24  inch  l6I.0-cm) 
diameter  hoop  constructed  of  plastic-coateii 
trawl  cable,  swaged  together  with  a  Vn-inch 
(9.53-mm)  micropress  sleeve,  is  installed  5 
meshes  behind  the  trailing  edge  of  the  large 
mesh  section.  The  extension  webbing  must 
be  laced  to  the  ring  around  the  entire 
circumference  and  must  be  equally 
distributed  on  the  hoop,  that  is.  30  meshes 
must  be  evenly  attached  to  each  quadrant. 

(e)  Installation.  The  extended  funnel  BRD 
is  attached  8  inches  (20.3  cm)  behind  the 
posterior  edge  of  the  TED.  If  it  is  attached 
behind  a  soft  TED,  a  second  semi-rigid  hoop, 
as  prescribed  in  paragraph  A.3.(d).  must  be 
installed  in  the  front  section  of  the  BRD 
extension  webbing  at  the  leading  edge  of  the 
funnel.  The  codend  of  the  trawl  net  is 
attached  to  the  trailing  edge  of  the  BRD 

B.  Expanded  Mesh.  The  expanded  mesh 
BRD  is  constructed  and  installed  exactly  the 
same  as  the  standard  size  extended  funnel 
BRD,  except  that  one  side  of  the  funnel  is  not 
extended  to  form  a  lead  panel. 

C.  Fisheye. 

1.  Description  The  Fisheye  BRD  is  a  cone- 
shaped  rigid  frame  construrted  from 
aluminum  or  steel  rod  of  at  least  '4  mch 
liiameter,  which  is  inserted  into  the  crxdend 
to  form  an  escape  opening.  Fisheyes  of 
several  different  shap>es  and  sizes  have  been 
tested  in  different  positions  in  the  codend 

2.  Minimum  Construction  and  Installation 
Requirements.  The  fisheye  has  a  mininumi 
opening  dimension  of  5  inches  (12  7  cm)  and 
a  minimum  total  opening  area  of  36  square 
inches  (91.4  square  cm).  The  fisheye  must  be 
installed  in  the  codend  of  the  trawl  to  create 
an  opening  in  the  trawl  facing  in  the 
direction  of  the  mouth  of  the  trawl  no  further 
forward  than  11  ft  (3.4  m)  from  the  codend 
tie-off  rings 

IFR  Doc.  97-187  Filed  1-3-97;  8:45  am) 
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50  CFR  Part  678 
(1.0.  120696A] 
RIN  0648-AH77 

Atlantic  Stiark  Fisheries;  Notice  of 
Availability  of  Amendment  1 

AGENCY:  National  Marine  Fisheries 
Sei-vice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commen;e. 

ACTION:  Notice  of  availahilit\  of  an 
amendment  to  a  fishery  management 
plan;  request  for  comments. 


summary:  NMFS  announces  that  the 
Highly  Migratory  Species  Division  has 
submitted  Amendment  1  to  the  Fishery 
Management  Plan  for  the  Sharks  of  the 
Atlantic  (J(.;eari  (FMF)  for  review, 
approval,  and  implementation  by 
NMFS.  Written  comments  are  requested 
from  the  public.  Amendment  1  would 
implement  limited  access  measures  for 
the  Atlantic  sharic  fisiieries. 

DATES:  Written  comments  must  be 
received  on  or  before  Febniary  28,  1997. 

ADDRESSES:  Send  comments  to  William 
Hogarth,  Acting  Chief,  Highly  Migratory 
Species  Division  (F/SFl),  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway.  Silver  Spring,  MD 
20910.  Requests  for  copies  of 
Amendment  1,  which  includes  an 
environmental  a.ssessment  and  a 
regulatory  impact  review,  should  be 
sent  to  Margo  Schulze,  Fishery 
Biologist,  Highly  Migratory  Species 
Division  (F/SFl),  National  Marine 
Fisheries  Service,  1.115  East-West 
Highway,  Silver  Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margo  Schulze  or  lohn  Kelly,  301-713- 
2347;  fax:  301-713-1917, 

SUPPLEMENTARY  INFORMATION:  The 

fishery  for  Atlantic  sharks  is  managed 
under  the  FMP  prepared  by  NMFS 
under  authority  of  section  304(g)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  as  amended,  and  was 
implemented  on  April  26,  1993,  through 
regulations  found  at  50  CFR  part  678. 

If  approved,  Amendment  1  would 
redefine  permits  as  directed  or 
incidental,  develop  eligibility  criteria 
for  these  permits  based  on  historical 
participation,  and  specify  rules  for 
transferability  of  permits.  NMFS  has 
determined  that  the  Atlantic  shark 
fishery  is  overcapitalized,  with  an 
excessive  number  of  permitted  vessels 
relative  to  current  harvest  levels.  The 
objective  of  this  amendment  is  to  take 
a  first  and  significant  step  towards 
reducing  fleet  capacity  to  levels  more 
closely  aligned  with  resource 
production  by  implementing  limited 
access,  substantially  reducing  latent 
harvesting  capacity,  and  implementing 
measures  to  prevent  further 
oven:apitalization. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  Decemtwr  30.  1996. 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries. 

National  Marine  Fisheries  Service. 

(FR  Do<:.  96-33394  Filed  12-30-96;  4:57  pm| 

BILUNG  CODE  3510-22-^ 


50  CFR  Part  679 

[Doclcet  No.  96122063-636^-01;  I.D. 
120296B] 

RIN  0648-AI65 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Maximum  Retainable 
Bycatch  Percentages 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  a  regulatory 
amendment  to  reduce  maximum 
retainable  bycatch  percentages  for 
sablefish  in  the  Gulf  of  Alaska  (GOA) 
groundfish  trawl  fisheries  and  to  allow 
the  use  of  GOA  arrowtooth  flounder  as 
a  basis  species  for  the  retention  of 
bycatch  amounts  of  pollock  and  Pacific 
cod  when  either  of  these  two  species  is 
closed  to  directed  fishing.  This  action  is 
necessary  to  slow  the  harvest  rate  of 
GOA  sablefish  and  to  provide  for  fuller 
utilization  of  pollock  and  Pacific  cod 
incidentally  taken  in  the  arrowtooth 
flounder  fishery.  This  action  is  intended 
to  further  the  objectives  of  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP). 
DATES:  Comments  must  be  received  at 
the  following  address  by  February  5, 
1997. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg.  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS.  P.O.  Box  21668,  Juneau,  AK 
99802,  Attn:  Lori  Gravel  or  delivered  to 
the  Federal  Building,  709  West  9th 
Street,  Juneau,  AK.  Copies  of  the 
environmental  assessment/regulatory 
impact  review  prepared  for  this  action 
may  be  obtained  from  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Fishing 
for  groundfish  by  U.S.  vessels  in  the 
exclusive  economic  zone  of  the  GOA  is 
managed  by  NMFS  according  to  the 
FMP.  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Fishing  by 
U.S.  vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 
Regulations  at  §  679.20(e)  establish 
maximum  retainable  bycatch  (MRB) 
percentages  for  groundfish  species  or 
species  groups.  These  MRB  percentages 
establish  the  amount  of  a  species  that  is 
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closed  to  directed  fishing  that  may  be 
retained  on  board  a  vessel,  relative  to 
amounts  of  other  retained  species  open 
to  directed  fishing.  MRB  percentages 
serve  as  a  management  tool  to  slow 
down  the  rate  of  harvest  of  a  bycatch 
species  and  to  reduce  the  incentive  for 
fishing  vessel  operators  to  target  on  the 
species.  Nonetheless,  vessel  operators 
may  top  off  their  retained  catch  of  these 
species  up  to  the  MRB  amount.  MRB 
percentages  do  not  nece.ssarily  reflect  a 
natural  incidental  catch  rate  but  rather 
reflect  a  balance  between  the  recognized 
need  to  slow  harvest  rates,  minimize  the 
potential  for  undesirable  discard,  and, 
in  some  cases,  provide  an  increased 
opportunity  to  harvest  available  total 
allowable  catch  (TAG)  through  limited 
topping  off  activity- 
Topping  off  is  a  recognized  and 
generally  accepted  activity  associated 
with  bycatch  species.  The  incentive  for 
fishermen  to  engage  in  this  activity  is 
directly  related  to  the  value  of,  and 
available  market  for,  the  bycatch  species 
relative  to  the  associated  operational 
costs  of  fishing  first  for  and  retaining 
one  species  and  subsequently  topping 
off  that  retained  catch  with  a  bycatch 
species  up  to,  and  including,  the 
allowable  MRB  percentage. 

Current  regulations  prohibit  the  use  of 
arrowtooth  flounder  as  a  basis  species 
for  the  retention  of  other  groundfish 
species  closed  to  directed  fishing.  This 
prohibition  was  implemented  by  NMFS 
in  1994  to  respond  to  industry  and 
Council  concern  that  directed  fishing  for 
arrowtooth  flounder  for  the  purpose  of 
topping  off  with  other,  higher-valued 
species  could  result  in  unacceptably 
high  halibut  bycatch  rates.  Little  or  no 
market  existed  for  aiTowtooth  flounder, 
which  subsequently  was  discarded  or 
rendered  into  meal,  but  the  halibut 
bycatch  amounts  associated  with  the 
arrowtooth  flounder  fishery  were 
credited  against  the  overall  halibut 
bycatch  limits  available  to  other 
fisheries.  Directed  fishing  for  arrowtooth 
flounder  could  increase  the  rates  at 
which  halibut  bycatch  limits  or 
allowances  are  reached,  thus  further 
limiting  the  ability  of  the  groundfish 
fleet  to  harvest  available  TAC  amounts 
before  halibut  bycatch  restrictions  close 
the  fisheries. 

At  the  Council's  December  1995 
meeting,  industry  representatives  and 
individual  members  of  the  Council 
requested  that  NMFS  initiate  several 
changes  to  existing  MRB  percentages. 
This  request  was  in  response  to  specific 
concerns  about  topping  off  activity  and 
to  testimony  that  a  limited  fisher>'  for 
GOA  arrowtooth  flounder  exists  and 
that  this  species  should  l)e  allowed  as  a 
basis  species  for  the  retention  of  pollock 


and  Pacific  cod.  Industry 
representatives  and  NMFS  in-season 
managers  also  recommended  that  a 
reduction  of  the  GOA  sablefish  MRB 
percentage  be  considered  to  resjxjnd  to 
fishery  management  issues  that  became 
evident  as  a  result  of  topping  off 
activities  in  the  1996  trawl  fisheries.  At 
its  September  1996  meeting,  the  Council 
adopted  its  preferred  alternative  to 
reduce  the  MRB  percentages  for  GOA 
sablefish  relative  to  deep  water  species 
from  15  percent  to  7  percent  and  to 
allow  the  use  of  GOA  arrowtooth 
flounder  as  a  basis  species  for  the 
retention  of  pollock  and  Pacific  cod.  An 
MRB  of  5  percent  of  each  these  species 
relative  to  arrowtooth  flounder  is 
proposed.  The  Council  requested  staff  to 
explore  other  changes  to  MRB 
percentages  for  GOA  rockfish  species 
that  may  be  considered  at  a  future  date. 
Specific  rationale  for  each  of  the 
proposed  changes  follows. 

Allow  the  Use  of  GOA  Arrowiooth 
Flounder  as  a  Basis  Species 

At  the  Council's  December  1995 
meeting,  testimony  was  presented  that 
markets  now  exist  for  arrowtooth 
flounder  and  that  this  species  should  be 
allowed  as  a  basis  species  for  purposes 
of  retaining  pollock  and  Pacific  cod 
when  these  two  species  are  closed  to 
directed  fishing.  An  MRB  percentage  of 
5  percent  was  proposed  for  pollock  and 
Pacific  cod  relative  to  arrowtooth 
flounder. 

NMFS  catch  data  show  that  bycatch  of 
these  two  species  in  the  arrowtooth 
flounder  fishery  since  1994  ranged 
between  6  and  15  percent,  higher  than 
the  proposed  MRB  percentage.  As  a 
result,  some  discard  of  GOA  pollock  and 
Pacific  cod  may  still  occur.  Nonethele.ss, 
opportunity  for  unacceptably  high 
levels  of  topping  off  activity  would  be 
limited  to  address  halibut  bycatch 
concerns. 

Reduce  the  MRB  Percentage  for  GOA 
Sablefish 

The  current  MRB  percentage  for  GOA 
sablefish  is  15  percent  relati%'e  to  deep 
water  flatfish,  flathead  sole,  rex  sole, 
and  rockfish  and  1  percent  relative  to  all 
other  species.  Sablefish  typically  is  a 
bycatch  species  for  the  GOA  trawl 
fisheries  and  trawl  vessels  maximize 
allowable  retention  of  sablefish  through 
topping  off  activity.  In  1996,  in-season 
monitoring  and  management  of  trawl 
fisheries  was  frustrated  by 
uimnticipated  high  harvest  rates  of 
Pacific  ocean  perch  (POP)  for  purposes 
of  topping  off  with  sablefi.sh,  as  well  as 
unprecedented  high  harvest  rates  of 
sablefish  through  topping  off  activity. 
As  a  result  of  these  higher  than 


anticipated  harvest  rates,  TACs  for 
sablefish  and  POP  were  exceeded,  these 
sf)ecies  were  put  on  prohibited  species 
status  within  2  weekk  of  the  July  1 
opening  of  the  trawl  rockfish  fishery, 
and  these  species  were  mandatorily 
discarded  for  the  remainder  of  the  year. 
NMFS  proposes  that  the  MRB 
percentage  for  GOA  sablefish  relative  to 
all  rockfish  species  or  species  groups 
and  deep  water  flatfish  be  reduced  from 
15  percent  to  7  percent.  This  change 
would  reduce  the  harvest  rate  of  GOA 
sablefish  as  well  as  that  for  POP  and 
potentially  other  rockfish  species  during 
topping-off  activity.  The  Council 
concurred  in  this  recommendation  at  its 
September  1996  meeting. 

The  proposed  reduction  in  the 
sablefish  MRBs  reflects  NMFS  catch 
data  for  the  bycatch  of  sablefish  in  the 
deep  water  flatfish  and  rockfish 
fisheries  since  1994.  The  bycatch  of 
sablefish  in  the  flathead  sole  and  rex 
sole  fishenes  ranged  between  1-4 
percent  since  1994,  lower  than  the 
proposed  7  pen:»nt  MRB.  The  proposed 
reduction  in  the  sablefish  MRB  is  not 
anticipated  to  result  in  additional 
discard  of  trawl-caught  sablefish. 
However,  it  would  slow  down  the 
harvest  rates  of  sablefish.  It  would  also 
slow  the  harvest  rate  of  groundfish  that 
are  open  to  directed  fishing  and  that 
serve  as  a  basis  for  the  retention  of 
sablefish.  A  reduced  harvest  rate  would 
facilitate  NMFS's  ability  to  monitor  the 
fishery  and  initiate  fishery  closures 
before  TAC  amounts  are  reached,  thus 
delaying  the  attainment  of  TAC  and  the 
required  discard  offish  under 
prohibited  species  status. 

Classification 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Admini.stration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows. 

The  proposed  regulaton'  amendment 
would  reduce  the  maximum  retainable 
bvcatch  (MRB)  percentages  for  sablefish  in 
the  Gulf  of  .Ailas'ka  (GOA)  groundfish  trawl 
fisheries  and  allow  the  use  of  GOA 
arrowftxith  flounder  as  a  basis  species  for  the 
retention  of  bycatch  amounts  of  pollock  and 
Pacific  cod  when  either  of  these  two  species 
is  clofted  to  directed  fishing.  This  action  is 
necessary  to  slow  the  harvest  .-ates  of  GOA 
sablefish  and  to  provide  for  fuller  uti!i?.ation 
of  pollock  and  F'acific  cod  incidentally  taken 
in  the  arnjwtrxith  flounder  finhery. 

The  proposed  action  primHnly  would 
affetrt  (;OA  trawl  operatinns  in  1995.  a  total 
of  185  catcher  vessels  using  trawl  gear 
harvested  GOA  groundfish.  NMFS  considers 
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(.fltLher  vessels  to  he  small  untitius  fur 
purposes  of  analyses  required  under  the 
Regulatory  Flexibility  Act.  The  proposed 
change  to  the  GOA  .sablefish  MRB  would 
affect  only  trawl  operation.s  because  the 
retention  of  sablefish  by  nontrawl  vessels  is 
governed  by  regulations  implementing  the 
sablefish  individual  fishing  quota  program. 
In  1995,  four  of  the  eight  catcher  vessels 
participating  in  the  COA  rockfish  fisheries 
retained  sablefish  as  bycatch  The  proposed 
reduction  of  the  sablefish  MRB  pert;entages 
likely  would  not  result  in  decreased  annuai 
revenues  to  these  catcher  vessels  that  r!X(ec(i 
5  percent  because  vessels  still  would  have 
the  opportunity  !o  harvest  available  sai)letlsh 
TACs  through  "topping  off  activity,  allxiit  at 
a  reduced  rate  or  over  a  longer  period  of  time 
Topping  off  IS  the  term  applied  to  catching 
and  retaining  non-target  species  in  order  to 
inc.rease  the  base  used  for  computing  the 
percentage  of  bycatc:h  of  sablefish  (or  other 
valuable  species)  that  can  be  retained 
Operational  costs  of  doing  so  could  incrtMse 
as  a  result,  but  likely  not  to  the  extent  of 
posing  a  significant  economic  impact 


This  action  also  would  provide  enhanced 
opportunity  for  revenues  to  the  extent  that 
participants  in  the  arrowtooth  flounder 
fishery  retain  bycatch  amounts  of  pollock 
and  Pacific  cod  up  to  the  proposed  MRB 
percentage  of  5  percent.  In  199."}.  39  trawl 
catcher  vessels  retained  GOA  arrowtooth 
flounder.  The  additional  revenue  to  these 
vessels  that  could  result  from  the  proposed 
action  likely  would  n<jt  reflect  a  5  percent 
increase  in  overall  annual  revenue   Landings 
of  arrowtooth  flounder  in  1995  totaled  only 
about  1  percent  of  the  total  amount  of 
groundfish  landed  by  catcher  ve.ssels  If 
catcher  vessel  operators  chose  to  retain  any 
bycatch  of  pollock  and  Pariific  cod  up  to  the 
proptised  MKB  p«;r!entage.  the  associated 
landings  wnuld  Im-  h  percent  or  less  of  the 
arrowtooth  landings,  or  about  0  1  percent  of 
th«^  total  groundfish  catch 

As  a  result,  a  i^uiatory  flexibility 
analysis  was  not  prepared 

This  proposed  rule  has  been 
deteimiued  to  be  not  significant  for 
purposes  of  E.O   12HRH 


List  of  Subjects  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  27,  1996. 

Nancy  Foster. 

Defjuty  Assistant  Administrator  for  Fisheries, 
National  Marina  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF    ' 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.G.  773  etseq.,  1801  et 
seq. 

2.  In  part  679,  Table  10  is  revised  to 
read  as  follows: 


Table  10  to  Part  679.— Current  Gulf  of  Alaska  Retainable  Percentages 


Bycatch  Species ' 


Pol- 
lock 


Basis  Species 

Pollock  

Pacific  cod 

Deep  flatlish  

Rex  sole 

Flathead  sole  _ 

Shallow  flatlisb  

Arrowtooth  

Sablefish  

Pacilic  Ocean  perch 

Shortraker/rougheye  

Other  rocktish   

Northern  rocktish  

Pelagic  rockfish 

DSR-SEEO 

Thomyhead    _ 

Atka  mackerel  

Otfier  species  

Aggregated    amount    non-groundfish 
species   


'na 
20 
20 
20 
20 
20 
5 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 

20 


Pa- 
cific 
cod 


1 

'  For  definition  of  speaes,  see  Tat)le  1  of  the  Gull 
^  Aggregated  rocktish  means  rockfish  of  the  gener 
rocktish  (DSR)  is  a  separate  category 
^na=not  applicable. 
'SEEO=Southeast  Outside  District 


20 
3na 
20 
20 
20 
20 
5 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 

20 


Deep 
flat- 
fish 


20 
20 

'na 
20 
20 
20 
0 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 

20 


Rex 
sole 


20 
20 
20 
^na 
20 
20 
0 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 

20 


Flat- 
head 
sole 


Shal- 
low 
flat- 
fish 


Arrow 
tooth 


-+- 


20 
20 
20 
20 
^na 
20 
0 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 

20 


20 
20 
20 
20 
20 
•^na 
0 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 

20 


35 
35 
35 
35 
35 
35 
3na 
35 
35 
35 
35 
35 
35 
35 
35 
35 
35 

35 


r  Ag- 
Sa-    I    gre- 
tAe-    j  gated 
fish     I   rock- 
fish? 


1 
1 
7 
7 
7 
1 
0 
^na 
7 
7 
7 
7 
7 
7 
7 
1 
1 

1 


5 

5 

15 

15 

15 

5 

0 

15 

15 

15 

15 

15 

15 

15 

15 

5 

5 


DSR 
SEEO" 


Atka 
mack- 
erel 


Other 
spe- 
cies 


10 
10 
1 
1 
1 
10 
0 

1 
1 
1 
1 
1 
1 

'na 

1 

10 

10 

10 


20  I 
20 
20 
20 
20 
20 
0 
20 
20 
20 
20 
20 
20 
20 
20 
3na 
20 

20 


20 
20 
20 
20 
20 
20 
0 
20 
20 
20 
20 
20 
20 
20 
20 
20 
'na 

20 


of  Alaska  groundfish  specifications 

a  Sebastes  and  SeOastoioOus  except  in  the  southeast  Outside  Distnct  where  demersal  shelf 


(KK  D«H„  47-7  Filed  1-3-97;  8:4.S  ,inil 
BIUJNG  COOe  36ia-Z2-W 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meebngs,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Price  Undercutting  of  Domestic  Swiss 
Cheese  by  Imported  Swiss  Cheese 
From  Canada  and  Germany 

AGENCY:  Department  of  .Agriculture 

(USDA). 

ACTION:  Notice. 

The  U.S.  Department  of  Agriculture 
received  a  complaint  alleging  price 
undercutting  of  domestic  Swiss  cheese 
in  the  United  States  by  imported 
subsidized  Swiss  cheese  subject  to  an 
in-quota  rate  of  duty  produced  in 
Canada  and  Germany.  Under  section 
702  of  the  Trade  Agreements  Act  of 
1979,  as  amended  (19  U.S.C.  1202  note). 
the  Secretary  of  Agriculture  must 
conduct  an  uivestigation  and  make  a 
determination  as  to  the  validity  of  the 
allegations  within  ,30  days. 

Based  on  the  investigation  of  the 
Director  of  the  Dairy,  Livestock  and 
Poultry  Division,  Foreign  Agricultural 
Service,  conducted  pursuant  to  the 
regulations  at  7  C  F  R.  6. 40-. 44.  I  have 
determined  that  although  available 
information  suggest,*^  price  undercutting 
of  U.S.  Swi.s.';  cheese  by  Swiss  cheese 
subject  to  an  in-quota  rate  of  duty 
imported  from  Canada  and  Germany, 
this  information  is  insufficient  for  the 
purposes  oi  section  702  upon  which  to 
make  a  positive  deteimmalion  at  this 
time  that  price  unden;utting  has 
occurred.  I  am.  however,  directing  the 
Department  to  monitor  U.S.  cheese 
markets  for  price  undercutting  by 
cheese  imported  subject  to  an  in-quota 
rate  of  duty.  I  am  also  directing  the 
Department,  in  coordination  with  the 
Office  of  the  United  States  Trade 
Representative,  to  analyze  the  Canadian 
dairy  price  pooling  system,  including 
any  implications  this  system  would 
have  for  Canada's  North  American  Free 
Trade  Agreement  and  World  Trade 
Organization  export  subsidy  obligations. 


Robert  S.  LaRussa,  .Acting  Assistant 
Secretary  for  Import  Administration, 
Depart.ment  of  Commerce,  has 
determined  that  subsidies  provided  by 
the  Government  of  Canada  on  Swiss 
cheese  exported  to  the  United  States 
averaged  SO. 26  per  pound  during  the 
investigations  period  In  the  case  of 
Germany,  the  Department  of  Commerce 
determined  that  the  average  export 
restitution  payment  provided  bv  the 
European  Union  during  the 
investigation  period  was  SO. 4,')  per 
pound  on  Swiss  cheese  exported  to  the 
United  States. 

Done  at  Washington,  U.C  this  27th  day  of 
December,  1996. 

Dan  Glickman, 

Secretary  of  Agriculture. 

iFR  Doc.  97-115  Filed  1-3-97;  8:45  am] 

BILUNG  CODE  3410-10-M 


Forest  Service 

Extension  of  Currently  Approved 
Information  Collection  for  Hells 
Canyon  Private  Land  Use  Regulations 

AGENCY:  Forest  Service.  USDA 

ACTION:  Notice  of  intent;  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intent  to 
request  an  extension  of  a  currently 
approved  information  collection.  Pri\ate 
landowners,  whose  land  is  lot.ated 
within  the  parameters  of  the  Hells 
Canyon  National  Recreation  Area,  are 
asked  to  provide  information  that  will 
enable  the  agency  to  determine  if  the 
use  and  development  of  tjie  land  is 
compatible  with  existing  regulations  at 
,36  CFR  292,  Subpart  E. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  March  7,  1997. 

ADDRESSES:  All  comments  should  be 
addressed  to;  Director.  Recreation, 
Heritage,  and  Wilderness  Resources 
(MAIL  STOP  1125),  Forest  Service, 
USDA.  P.O.  Box  96090.  Washington, 
D.C.  20090-6090. 

FOR  FURTHER  INFORMATION  CONTACT:  [eff 
Bailey,  Recreation.  Hentage,  and 
Wilderness  Resources  Staff,  at  (202) 
205-1407. 


SUPPLEMENTARY  INFORMATION: 
Description  of  Information  Collertion 

The  following  describes  the 
information  collection  to  be  extended; 

Title-  Hells  Canvon  Private  Land  Use 
Regulation.';:  36  CFR  292,  Subpart  E. 

0MB  Sumber:  0596-0135. 

Expiration  Date  of  Approval:  March 
31,  1997. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection 

Abstract:  This  collected  information 
is  used  to  evaluate  whether  an  estimated 
235  landowners  within  the  Helh 
Canyon  National  Recreation  .Area  use 
and  develop  their  land  in  compliance 
with  the  existing  regulations  Lnown  as 
Hells  Canyon  Private  Land  I'se 
Regulations  located  at  36  CFR  292, 
Subpart  E.  Once  a  year,  landowners 
provide  written  information  to  the 
Ranger  that  must  include  the  following: 
(1)  the  current  land  category  to  which 
the  land  is  assigned  as  defined  at  36 
CFR  292,  Subpart  E:  (2)  the  use  or 
development  that  exists  or  that  is 
proposed  for  the  property;  (3)  a 
statement  as  to  whether  a  change  \n  the 
land  category  assignment  will  be 
necessary  to  accommodate  the  proposed 
use  or  development;  (4)  a  timeframe  for 
implementing  the  proposed  use  or 
development,  and  (5)  a  statement  as  to 
how  the  proposed  use  or  development 
satisfies  the  "Standards  of  §  292.23.  I'sing 
the  mlormation  collected  from  each 
landowner,  the  Ranger  makes  a 
determination  whether  private 
landowners  existing  or  proposed  use  or 
development  of  the  land  within  the 
Hells  Canyon  National  Recreation  .Area 
complies  with  the  standards  of  the 
regulations 

Data  gatheren  m  this  information 
collection  is  nut  available  from  other 
sources 

Estimate  of  Burden  4  hours. 

Type  of  Respondents:  Private  land 
owners  loca'ed  within  the  Hells  Canyon 
National  Recreation  Area. 

Estimated  Number  of  Respondents: 
235 

Estimated  S'umber  of  Responses  per 
Respondent   1. 

Estimated  Total  Anniui!  Burden  on 
Respondents  940  hours 

Tne  agenc\  invites  comments  on  the 
following:  (al  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


728 


Federal  Register  /  Vol.  62,  No.  3  /  Mondav.  lanuarv  6,  1997  /  Notice? 


whether  the  intorniatioii  vvil!  have 
pncticial  utility,  (b)  the  .K.i.urncv  of  the 
agt!iu.\'s  estimate  otthe  burden  of  the 
proposed  collection  of  information, 
includin^i  the  validity  of  the 
niethodologv  and  assumptions  used;  (c) 
uavs  to  enhanc:e  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (dj  ways  to  minimize  the 
bur(ien  of  the  (.olletlion  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanifcal,  or 
other  technoiogical  collection 
te(  hniques  or  other  forms  of  information 
U'chnolo!J\ 

Use  of  Comments 

.M!  (  oniments  received  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  0MB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

D.ited:  December  24,  1996. 
David  G.  Unger, 

iFR  D<>(    47-164  Filed  1-3-97;  8:45  ami 
Billing  code  34io-ii_m 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Intent  to  Revoke  Antidumping  Duty 
Orders  and  Findings  and  to  Terminate 
Suspended  Investigations 

agency:  Import  Administration, 
i'ittrnational  Trade  Administration, 
Departmeni  of  Commerce 
ACTION:  Notice  of  intent  to  revoke 
jiiiidumping  duty  orders  and  findings 
and  to  terminate  suspended 
investigations. 

SUMMARY:  The  Department  of  Commerce 
,'.!;(.■  Uepariment)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  lanuary  1997. 
EFFECTIVE  DATE:  January  6.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
.M.L-tiae;  F.inlH.d  ur  ti.ti  anaiyst  listed 
under  Antidumping  Proceeding  at: 
Import  Administration,  International 
Trade  Administration.  U.,S.  Department 
of  Commerce.  14th  Street  &  Constitution 
AvMHM.'  \  W    '.V  ishington.  D.C  2023t). 

SUPPLEMENTAay  INFORMATION: 

Bai  kground 

The  Department  may  revoke  aii 
antidumping  duty  order  or  finding  or 


terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  the  foUovifing  antidumpintj  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 

Brazil,  Brass  Sheet  &  Strip.  A-351-603, 

52  FR  1214.  January  12,  1987, 

Contact:  Tom  Killiam  at  (202)  482- 

2704, 
Canada,  Color  Picture  Tubes,  A-122- 

605,  53  FR  429,  January  7,  1988. 

Contact:  Valerie  Owenby  at  (202)  482- 

0145. 
Singapore.  Color  Picture  Tubes,  A-5i9- 

601,  53  FR  432.  January  7,  1988, 

Contact:  Michael  Heaney  at  (202) 

482-4475. 
South  Africa,  Brazing  Copper  Wire  & 

Rod,  A-791-502,  51  FR  3640.  January 

29,  1986,  Contact:  Valerie  Owenbv  at 

(202)482-0145. 
South  Korea,  Brass  Sheet  &  Strip,  A- 

580-603.  52  FR  1215.  Januarv  12, 

1987,  Contact:  Tom  Killiam  at  (202) 

482-2704. 
South  Korea,  Color  Picture  Tubes,  A- 

580-605.  53  FR  431.  January  7.  1988. 

Contact:  Tamara  Underwood  at  (202) 

482-0197. 
Taiwan.  Stainless  Steel  Cooking  Ware. 

.A-583-603,  52  FR  2139.  January  20, 

1987.  Contact  Valerie  Owenby  at 

(202)482-0145. 
Canada.  Potassium  Chloride,  A-122- 

701.  53  FR  1393.  January  19.  1988.. 

Contact:  Jean  Kemp  at  (202)  482- 

4037 

If  no  interested  party  requests  an 
adiuinistrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  intere.sted 
party  objects  to  (he  Departments  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  lo  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opportunity  to  Object 

Domestic  interested  parties,  as 
defined  in  §  353. 2(k)  (3),  (4),  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 


suspended  investigations  by  the  last  dav 
of  January  1997  Anv  submission  to  the 
Department  must  contain  the  name  and 
case  iuunber  of  the  proc.eeding  and  a 
.statement  that  explains  how  the 
objecting  part>  qualifies  as  a  domestic 
interested  party  under  *?  353. 2(k)  (3),  (4), 
(3).  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  .\ssistant 
Secretary  for  Import  Auministration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §353.31(i)  of  the 
Department's  regulations  In  addition 
the  Department  requests  that  a  copy  of 
the  obiection  be  sent  to  Michael  F. ' 
Panfeld  in  Room  4203.  This  notice  is  in 
accordance  with  19  CFR  353.25(d)(4)(i). 

D.itfd:  Docemtjer  27.  1996. 

Barbara  R.  Stafford. 

Deputy  As^istiin!  Secretary  for  AD'CW 
Enforcement. 

IFR  Doc   07-123  Filnd  1-,t-97:  8:45  dm] 

BILLING  CODE  35ia-OS-P 


C-549-802 

Ball  Bearings  and  Parts  Thereof  From 
Thailand:  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
Intern.Ttional  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  o!  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 


SUMMARY:  On  July  3,  1996,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  its  preliminarvresults  of 
administrative  review  of  the 
countervailing  duty  order  on  ball 
bearings  and  parts  thereof  from 
Thailand  for  the  period  1994  (H!  FR 
34794,  July  3,  1996).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930,  as 
amended.  For  information  on  the  net 
subsidy,  please  see  the  Final  Results  of 
/?ev7>?w  section  of  this  notice.  We  will 
instruct  the  'U.S.  Customs  Service  to 
assess  countervailing  duties  as  detailed 
in  the  Final  Hesults  of  Fleview  section  of 
this  notice.  The  countervailing  duty 
order  or;  ball  bearings  and  parts  thereof 
from  Thaiiaud  was  revoked  effective 
lanuary  1,  1995,  as  a  result  of  a  changed 
circumstances  review  [seu  61  FR  20799). 
Because  this  order  has  been  revoked,  the 
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Department  will  not  issue  further 
instructions  with  respect  to  cash 
deposits  of  estimated  rountervniliiig 
duties. 

EFFECTIVE  DATE:  lanuary  6.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert.  Copyak  or  Megan  Waters,  Office 
of  CVD/AD  Enforcement  VI.  Import 
.Administration.  International  Trade 
Administration,  U,S,  Department  (}t 
Commerce,  14th  Street  and  Constitution 
.■\venue.  N.W.,  Washington.  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  section  355.22(a)  of  the 
Department's  Interim  Regulations,  this 
review  covers  only  those  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  rev'iew  was  specifically 
requested.  See  Antidumping  and 
Cnunten-ailing  Duties:  Interim 
regulations:  request  for  comments.  BO 
FR  25130.  25139  (Mav  11.  1995) 
["Interim  Regulations"].  .■\cccrdingl\ , 
this  review  covers  the  Minebea  Group  of 
Companies  \n  Thailand.  NMB  Thai. 
Pelmer  Thai,  and  NMB  Hi-Tech,  which 
manufacture  and  export  the  subject 
merchandise.  During  this  review,  the 
Department  learned  of  another  Minebea 
company.  NMB  Precision  Ball.  Ltd  , 
which  mnnutactures  balls.  Th.e  companv 
aoes  no'  export  directly  to  the  United 
States  but  it  does  sell  balls  to  the  other 
three  companies  which  in  turn  export 
hnished  bail  bearings  to  the  United 
States  and  elsewhere.  This  companv 
like  the  other  three  Minebea  producers 
in  Thailand,  is  a  wholly-owned 
subsidiary  of  Minebea  japan,  and 
because  NMB  Precision  Ball,  Ltd, 
received  e.xport  subsidies  during  the 
period  of  review  (see  "Programs 
Conferring  Subsidies"  secUov,  below)  for 
its  sales  of  balls  to  the  related  Thai  ball 
bearing  producers,  we  determine  that  it 
is  appropriate  to  include  the  export 
subsidies  to  NMB  Preci,sion  Ball,  Ltd  in 
our  calculations  of  the  net  subsidy. 

All  of  these  companies  are  whoUv 
owned  by  one  parent  company.  As  a 
result  of  this  affiliation,  we  ciontinue  to 
find,  as  we  did  in  the  investigation  and 
in  previous  reviews  (.see  for  example. 
Ball  Bearings  and  Ports  Thereof  from 
Tiwiland:  Final  Results  of 
Counten-ailing  Dvtv  Administrative 
Review.  tiU  FR  52374,  October  6.  1995). 
that  the  Minebea  Group  of  Companies, 
should  be  collapsed  and  treated  as  one 
corporate  entity  in  our  calculations. 
This  review  covers  the  period  Ianuar\  1 
through  December  31.  1994.  and  nine 
programs. 

Since  the  publication  of  the 
preliminary  results  on  July  3.  1996  tfil 


FR  34794),  the  following  e\'ents  have 
occurred.  We  ins'ited  interested  parties 
to  comment  on  the  preliminarv  results 
On  August  2.  1996.  a  case  'iref  v.as 
submitted  by  the  Roval  Tha' 
Government  ("RTG")  and  the  Mmebea 
Group  of  Companies,  which  exported 
ball  bearings  and  parts  thereof  to  the 
United  States  during  the  review  period. 

On  November  2,  1995.  a'c  e:xtended 
the  period  foi  completion  of  the 
preliminary  and  final  results  pursuan 
to  section  75Hal(3,  ot  the  :\c.\  [see 
Extension  of  t/?«^  Time  Limit  tor  Certain 
Countervailing  Duty  Administrative 
Reviews.  60  FR  55699).  As  explained  in 
the  memoranda  from  the  Assistant 
Secretary  for  import  Administration 
dated  November  22.  1995,  and  January 
11,  1996  (on  file  in  the  public  file  of  the 
Centra!  Records  Unit.  Room  B-099  of 
the  Department  of  Commerce),  all 
deadlines  were  further  extended  to  take 
into  account  the  partial  shutdowns  of 
the  Federal  Go\prni!ient  from  November 
15  throu^^h  No\t'm[ii.'r  21.  1995.  and 
De(,ember  15.  1995,  through  January  6, 
1996.  .As  a  result  of  these  extensions,  the 
deadline  for  these  final  results  is  no 
later  than  Dec  ember  M).  1996—180  da\s 
from  luly  3.  199B.  tiie  date  on  which  the 
preliminary  results  were  published  in 
the  Federal  Register 

Applicable  Statute  and  Regulations 

L^nless  other\sise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  .Act  of  1930, 
as  amended  h\  the  L'ruguay  Round 
Agreements  Act  ("URAA")  effective 
January  1.  1995  '■'the  Act"). 

Scope  of  the  Review 

Imports  covered  bv  this  review  are 
ball  bearings  and  parts  thereof.  Such 
merchandise  is  described  in  detail  in 
the  Appendix  to  this  notice.  The 
Harmonized  Tariff  Schedule  IHTS)  item 
numbers  listed  in  the  Appendix  are 
provided  for  convenience  and  Customs 
purposes  The  written  description 
remains  dispositive. 

Verification 

We  verified  information  provided  by 
the  RTG  and  by  the  Minebea  Group  of 
Companies,  producers/exporters  of  the 
subject  merchandise  las  provided  in 
section  782(1)  of  the  Act)    We  followed 
standard  verification  procedures, 
including  meeting  with  government  and 
company  officials  and  examining 
relevant  rircounting  and  original  source 
documents  Our  verification  results  are 
outlined  in  the  public  versions  of  the 
verification  reports  whicth  art  on  file  in 
the  Centra!  Rec;ords  Unit  (Room  B-099 
of  the  Main  Comnien.e  Building). 


Analysis  of  Programs 

Ba<eu  upon  'n>  responses  to  oor 
questionnaire,  the  results  of  verification, 
and  written  conu^.iems  from  the 
interested  parties  we  determine  the 
following: 

1    Programs  '  onferring  Subsidies 

A  Progrcnis  Fmviously  Determined  to 
Confer  Subsides 

Investment  Promotion  Act  of  1977 — 
Sections  28,  31,  36(1),  and  36(4) 

In  the  preliminary  results,  we  found 
that  these  programs  conferred 
countervailable  subsidies  on  the  subject 
merchandise.  Our  review  of  the  record 
and  our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  from  the 
preliminary  results.  Accordingly,  our 
calculation  of  the  net  subsidies  for  this 
program  remains  unchanged  from  the 
preliminary  results  and  is  as  follows: 


Manufacturer'Exporter 


Rate 


Minetjea  Group  of  Companies  I  5.25% 


n.  Programs  hound  to  be  Not  Used 

In  the  preliminary  results,  we  found 

that  the  producers  and/or  exporters  of 
the  subject  menhandise  did  not  apply 
for  or  receive  benefits  under  the 
following  programs: 

A.  Tax  Certificates  for  Exporters 

B.  Electricity  Discounts  for  Exporters 

C.  Export  Packing  Credits 

D.  Rediscount  of  industrial  Bills 

E.  IPA  Section  33 

F  Export  Processing  Zones 
G.  Reduced  Business  Taxes  for 

Producers  of  Intermediate  Goods  for 

Export  Industries 
H.  International  Trade  Promotion  Fund 

Our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  from  the 
preliminary  results. 

Analysis  of  Comments 

Comment  1  Respondents  argue  that 
the  Department  must  liquidate  entries 
during  1994  without  regard  to 
countervailing  duties  because  tho  LfRAA 
does  not  provide  an  injury  test  for  1994 
entries  as  required  under  the  Agreement 
on  Subsidies  and  Countervailing 
Measures  (Subsidies  .'\greement]  Citing 
Article  32.3  ot  the  Subsidies  Agreement 
respondents  argue  that  the  Subsidies 
Agreement  is  applicable  to  all  reviews, 
including  the  instant  review,  initiated 
pursuant  to  requests  made  after  [anuarv 
1.  1995.  Respondents  argue  that  the 
requirements  of  the  Agreement  include 
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the  apphcatlDii  oi  dii  :;i)'J"y  test  to 
entries  owerrd  by  such  a  review. 
.According  to  respondents,  however,  the 
LiTlA.'K  did  aot  proude  a  meciianisTn  to 
implement  thi.s  obligation;  rather,  the 
IjR,\A  only  provides  an  injury  test  for 
merchandise  entered  on  or  after  Januarj' 
1.  1995.  Therefore,  respoijdfnt-:  assert 
that  assessment  of  countervailing  duties 
on  1994  entnes  would  violate  U.S. 
obligations  under  the  Subsidies 
Agreement. 

Department's  Position:  Respondents 
have  misintyrpreted  both  I'.S.  law  and 
the  Subsidies  Agreemont.  There  is  no 
legal  basis  under  US.  law  for 
respondents'  claim.  Because  Thailand 
became  a  Subsidies  Agreement  countr\' 
on  January  1,  1995.  only  entries  made 
on  or  after  January  1.  1995  are  entitled 
to  the  injury  test.  See  section  753  of  the 
Act;  19  U.S'.C.  §  1675b.  Section  753  (a) 
(4J  makes  this  clear  by  providing  for  the 
suspension  of  liquidation  of  entries  of 
subject  merchandise  made  "on  or  after 
.  .  .  the  date  on  which  the  country  ,   .   . 
becomes  a  Subsidies  Agreement  country 
.   .  .   ."  See  also  Ceramica 
Regjomontana.  S.A.  v.  United  States.  64 
F.3d  1579  (Fed.  Cir.  1995)  (the  right  to 
an  injury  test  is  conferred  at  the  time  of 
importation  (entr>)  in  the  United 
States).  Therefore,  countervailing  duties 
may  be  assessed  on  Thai  imports 
entered  before  January  1.  1995,  without 
regard  to  an  injury  test. 

Moreover,  Article  32.3  of  the 
Subsidies  Agreement  does  not  require 
an  injury  determination  for  merchandise 
entered  prior  to  January  1,  1995.  (See 
also  Foot\*ear  from  Brazil  GATT  Panel 
Decision  confirming  that  liability  for 
countervailing  duties  attaches  at  the 
lime  of  importation,  not  assessment.) 
Liability  for  countervailing  duties 
attaches  at  the  time  of  e.itry  and, 
because  the  subject  merchandise 
entered  in  1994,  there  is  no  obligation 
under  the  Subsidies  Agreement  to 
supply  an  injury  test  to  these  1994 
entries. 

Comment  2:  Respondents  argue  that, 
due  to  the  "upstream  subsidies  ' 
provision,  the  Department's  inclusion  of 
benefits  received  by  NMB  Precision 
Ball,  Ltd.  in  the  subsidy  calculation  is 
contrary  to  law.  They  claim  that. 
because  NfMB  Precision  Ball.  Ltd.  is 
separately  incorporated,  any  benefits  it 
receives  on  inputs  must  be  analyzed 
under  the  upstream  provision.  'They  also 
contend  that  the  Department  lacks 
authonty  to  countervail  any  subsidies 
provided  on  the  input  balls  supplied  by 
NMB  Precision  Ball,  Ltd.  because 
petitioners  have  not  made  an  "upstream 
subsidies"  allegation. 

Department's  Position.  We  disagree 
with  respondents.  Including  the  benefits 


received  by  NMB  Precision  Bali.  Ltd.  in 
the  benefit  calculation  is  not  contrar}-  to 
the  upstream  provision  of  the  statute.  Li 
fact,  it  is  necessary  to  include  these 
subsidies  in  order  to  accurately 
determine  the  total  net  subsidy 
attributable  to  subject  merchandise. 
NMB  Precision  Ball.  Ltd.  does  not 
produce  bearings;  nor  does  it  make 
commercial  shipments  of  bearings  to  the 
United  States.  However,  it  does  produce 
balls  which  it  then  supplies  to  other 
Minebea  companies,  including  Minebea 
companies  in  Thailand.  When  the 
Department  issued  its  questionnaire  for 
this  review,  it  requested  information  for 
all  companies  in  Thailand  which 
produced  and/or  exported  subject 
merchandise  that  was  exported  to  the 
United  States.  At  verification,  the 
Department  learned  that  NMB  Precision 
Ball,  Ltd.  produced  balls  that  were 
exported  to  the  LTnited  States  as  parts  of 
finished  ball  bearings  during  the  review 
period.  Only  then,  upon  request,  did  the 
Department  gather  information  to 
determine  whether  NMB  Precision  Ball, 
Ltd.  should  be  included  in  the  subsidy 
calculations. 

At  verification,  we  found  that  the 
balls  produced  by  NMB  Precision  Ball, 
Ltd.  were  exported  either  directly  or  as 
parts  of  bearings  assembled  by  other 
Minebea  companies  in  Thailand.  Both 
the  balls  and  bearings  are  merchandise 
subject  to  this  review.  As  explained  in 
the  preliminary  results  of  this  review 
(61  PR  34794.  July  3,  1996),  the 
subsidies  received  by  NMB  Precision 
Ball.  Ltd,  on  its  sales  of  these  balls  are 
export  subsidies.  NMB  Precision  Ball, 
Ltd.  receives  these  export  subsidies  not 
only  for  the  balls  that  are  exported 
directly  but  also  for  the  balls  that  are 
sold  to  other  Minebea  companies  for 
incorporation  into  ball  bearings  which 
are  then  exported.  Therefore,  the 
Department  properly  included  in  the 
subsidy  calculation  the  benefits 
attributable  to  balls  produced  by  NMB 
Precision  Ball,  Ltd.  but  exported  by 
other  Minebea  companies  in  Thailand 
as  parts  of  finished  ball  bearings. 

Because  these  are  export  subsidies, 
the  upstream  subsidy  provision  is  not 
applicable  {see  section  771  A(a)  of  the 
Act).  Specifically,  the  upstream  subsidy 
provision,  by  its  terms,  expressly 
excludes  e.xport  subsidies  from  its 
coverage  (based  on  the  presumption  that 
an  export  subsidy  paid  on  a  nonsubject 
input  product  benefits  the  exportation 
of  that  product,  not  the  downstream 
product)  The  upstream  subsidy 
provision  is  not  intended  to  cover  the 
situation  in  this  case.  Further,  separate 
and  apart  from  this  provision,  such 
export  subsidies  on  subject  merchandise 
are  plainly  covered  by  the  U.S. 


cour^iervailing  duty  law.  Accordingly, 
the  export  subsidies  here  on  balls  and 
ball  bearings  are  countervailable. 

Further,  the  fact  that  NMB  Precision 
Ball.  Ltd.  is  separately  incorporated  is 
irrelevant  because  these  are  export 
subsidies  which  are  provided  to  balls 
contingent  on  their  subsequent 
exportation,  and  the  balls  are  covered  by 
the  order.  It  does  not  matter  whether  the 
balls  are  exported  directly  or  whether 
the  balls  are  sold  to  another  company, 
incorporated  into  ball  bearings,  and 
then  exported;  ail  of  the  balls  receive 
the  export  subsidy.  Thus,  the  subject 
merchandise  exported  to  the  United 
States  by  the  other  Minebea  companies 
during  the  period  of  review  benefitted 
not  only  from  the  export  subsidies  on 
balls  produced  by  NMB  Precision  Ball, 
Ltd.  but  also  from  the  export  subsidies 
provided  on  finished  ball  bearings. 

Comment  3:  Respondents  claim  that 
several  of  the  essential  materials  for 
which  BOI  grants  duty  exemptions  meet 
the  "consumed  in  production" 
standard,  and,  therefore,  duty 
exemptions  on  these  materials  should 
be  found  not  coimtervailable.  They 
argue  that  the  Department  improperly 
countervailed  certain  duty  exemptions 
on  inputs  used  in  the  production 
process  because  it  has  interpreted  the 
meaning  of  the  footnote  61  of  Annex  II 
of  the  Subsidies  Agreement  regarding 
"inputs  consumed  in  the  production 
process"  too  narrowly. 

Department's  Position:  We  disagree 
with  respondents.  Prior  to  the  Uruguay 
Round  Agreement,  only  duty 
exemptions  on  inputs  that  were 
physically  incorporated  into  the  product 
being  exported  (e.g..  raw  material 
inputs)  were  considered  non- 
countervailable.  Under  the  Subsidies 
Agreement,  this  has  been  broadened  to 
include  duty  exemptions  on  products 
that  are  "consumed  in  production." 
Annex  II  of  tlie  Agieement  contains  a 
footnote  (n.  61)  which  defines  inputs 
consumed  in  the  production  proc^ess  as: 
"inputs  physically  incorporated,  energy, 
fuels  and  oils  used  in  the  production 
'process  and  catalysts  which  are 
consumed  in  the  course  of  their  use  to 
obtain  the  exported  product.  "  Upon 
examination  of  the  breakouts  of  duty 
exemptions  that  respondents  claimed, 
we  discovered  that,  with  the  exception 
of  fixed  assets,  the  RTG  treated  almost 
anything  used  in  the  production  process 
as  duty  exempt.  We  found  that  a 
number  of  duty-exempt  matenals  fall 
outside  the  definition  in  foo'Jiote  61  and 
have  therefore  countervailed  the 
exemptions  provided  on  items  which 
fall  outside  Uiat  definition. 

Respondents  argue  that  the  terra 
"consumed  in  production"  should 
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include  all  items  that  are  worn  out 
during  the  production  process  and  that 
physically  touch  the  product  {e.g., 
grinding  wheels  and  drill  bits)  as  well 
as  items  such  as  packing  materials. 
However,  it  is  the  Department's  position 
that  the  definition  in  Annex  II  is 
unambiguous,  and  therefore,  the  only 
duty  exemptions  that  we  find  not 
countervailable  are  those  on  materials 
which  are  physically  incorporated  uito 
the  exported  product  and  on  oils  used 
in  the  production  process.  The 
remaining  duty  exemptions  received  bv 
the  respondent  companies  on  items 
such  as  drill  hits  and  grinding  wheels 
do  not  fit  the  definition  in  Annex  II 
They  are  not  physically  incorporated; 
nor  are  they  energy,  fuels,  oils,  or 
catalysts  consumed  in  the  course  of 
their  use.  .Accordingly,  we  continue  to 
find  those  exemptions  countervailable 

Final  Results  of  Review 

In  accordance  with  section 
355.22(c](4)(ii)  of  the  Departmenfs 
Interim  Regulations,  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  As  discussed 
above  in  the  Background  section,  the 
Department  considers  the  Minebea 
Group  of  Companies  as  one  corporate 
entity.  Therefore,  we  have  calculated 
one  subsidy  rate  for  the  Minebea  Group 
of  Companies  in  Thailand.  For  the 
period  January  1  through  December  1. 
1994,  we  determine  the  net  subsidv  to 
be  as  follou's 


Net  subsidies — producer/exporter 


Net 
sub- 
sidy 
rate 


Minebea  Group  of  Companies  (NMB 
Thai,  Pelmec  Thai.  NMB  Hi-Tech. 
NMB  Precision  Bail,  Ltd.)  


5.25%. 


We  will  instruct  the  U.S.  Customs 
Service  (  "Customs")  to  assess 
counten'aiiing  duties  as  indicated 
above 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  i;ountervailing  dutv  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentiallv  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  section 
355.22(a)  of  the  Interim  Regulations 
Pursuant  to  19  CFR  S^  355.22(g),  for  all 
companies  for  which  a  review  was  not 
requested,  duties  must  be  assessed  at 


the  cash  deposit  rate  previously 
ordered.  Accordingly,  we  will  instruct 
Customs  to  liquidate  at  the  cash  deposit 
rate  in  effect  at  the  time  of  entrv  all 
entries  of  subject  merchandise  from 
non-reviewed  companies. 

Pursuant  to  petitioner's  statement  of 
no  further  interest  in  the  CVD  order  on 
ball  bearings  and  parts  thereof  from 
Thailand  for  entries  after  December  31. 
1994.  the  Department  conducted  a 
changed  circumstances  review  and. 
effective  |anuary  1.  1995,  revoked  this 
countervailing  dutv  order  pursuant  to 
.section  782(h)(2)  of  the  Act.  Ball 
Bearings  and  Parts  Thereof  from 
Thailand:  Final  Results  of  Changed 
Circunistanres  Counten'aiiing  Dutv 
Review  and  Revocation  nf 
Counten-ailing  Duty  Order,  61  FR  20799 
(May  8.  1996),  Accordingly,  suspension 
of  liquidation  was  terminated  effective 
lanuary  1.  1995.  and  the  Department 
will  not  issue  further  instructions  with 
respect  to  cash  deposits  of  estimated 
countervailing  duties. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protect  ive  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  §  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(ll 
of  the  Act  (19  U.S. C.  1675(a)(1)). 

Dated:  December  30.  Itt9b 
Robert  S.  LaRussa. 

.■\cting  Assistant  Secretan  for  Import 

Administration. 

Appendix 

Scope  of  Review 

Ball  Bearings,  Mounted  or  Unmounted. 
and  Parts  Thereof 

The  products  covered  by  this  review  , 
ball  bearings,  mounted  or  unmounted, 
and  parts  thereof,  include  all 
antifriction  bearings  which  emplov  balls 
as  the  rolling  element.  During  the 
review  period,  imports  of  these  products 
were  classifiable  under  the  following 
categories:  antifriction  halls;  ball 
bearings  with  integral  shafts:  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof:  ball  bearing  tvpe 
pillow  blocks  and  parts  thereof;  ball 
bearing  type  fiange,  take-up.  cartridge, 
and  hanger  units,  and  parts  thereof;  and 
other  bearings  (except  tapered  roller 
bearings)  and  parts  thereof.  Wheel  hub 


units  which  employ  balls  as  the  rolling 
element  are  subject  to  the  review 
Finished  but  ungiound  or  semiground 
balls  are  not  included  in  the  scope  of 
this  review. 

Imports  of  these  products  are 
currently  classifiable  under  the 
following  HTS  Item  numbers; 
8482.10.10,  8482.10.50.  8482.80.00. 
8482.91.00.  8482.99.10,  8482  99  70, 
8483.20.40.  848,3,20.80.  8483.30,40, 
8483.30.80.  8483.90.20.  8483.90.30, 
8483.90,70.  8708.50.50.  8708.60.50.  and 
8708.99.50.  This  review  covers  all  of  the 
subject  bearings  and  parts  thereof 
outlined  above  with  certain  limitations. 
With  regard  to  finished  parts  (inner 
race,  outer  race,  cage,  rollers,  balls, 
seals,  shields,  etc.),  all  su(;h  parts  are 
included  in  the  scope  of  this  review.  For 
unfinished  parts  (inner  race,  outer  race, 
rollers,  balls,  etc.),  such  parts  are 
included  if  (1)  they  have  been  heat 
treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  that  are 
not  covered  by  this  review  are  those 
parts  which  will  be  subject  to  heat 
treatment  aher  importation. 
(PR  Doc.  97-184  Filed  1-3-97;  8:45  am) 

BILLING  CODE  351(M3S-P 


[C-475-819] 

Notice  of  Rescission  of  Expedited 
Countervailing  Duty  Administrative 
Review:  Certain  Pasta  from  Italy 


Import  .Administration. 


AGENCY: 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  rescission  of  expedited 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
("'he  Department")  rescinds  its 
expedited  countervailing  duty 
administrative  review  of  the  order 
covering  certain  pasta  from  Italy 
initiated  on  October  10,  1996  (61  FR 
53198) 

EFFECTIVE  DATE:  [anuar>'  fi.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Mowr\ .  Import  .Administration, 
International  1  rade  -Administration, 
US  Department  of  Commerce.  14th 
Street  and  Constitution  .Avenue,  NW., 
Washington,  D.C.  20230.  telephone: 
(202) 482-3798. 

SUPP1.EMENTARY  INFORMATION: 

Background 

On  October  lu.  1996,  at  the  request  of 
two  exporters  of  pasta,  Pa.stificio 
Oleificio  Mangimincio  Bianconi  S  p.A 
(  Bianconi'  )  and  Pastificm  Nuova 
Bettini  S.p.A  (  "Betfini"),  we  published 
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in  the  Federal  Register  a  notice  of 
initiation  of  an  expedited  administrative 
review  of  the  counten  ailing  duty  order 
published  in  the  Federal  Register  on 
July  24.  1996  (61  FR  38544)  covering 
imports  of  certain  pasta  from  Italy  (61 
FR  53198).  On  November  12  and'l.5, 
1996,  we  received  withdrawals  of  the 
requests  for  review  from  Bianconi  and 
Bettini,  respectively.  These  withdrawals 
are  consistent  withiq  CFR  351,214(0(1) 
and  (k)(3).  found  in  Antidumping 
Duties:  Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  published  in  the 
Federal  Register  on  February  27,  1996 
(61  FR  7308.  7367-68).  Accordingly,  the 
Department  is  rescinding  the  expedited 
review. 

This  rescission  and  this  notice  are 
pursuant  to  section  751  of  the  Tariff  Act 
of  1930.  as  amended. 

Dated:  Derembor  19.  1996. 
Robert  S.  LaRussa. 
Acting  Assistant  Secretary  for  Import 
Administration^ 
(FR  Doc  97-183  Filed  1-3-97:  8:45  am] 

BILUNG  CODE  3510-OS-P 


Export  Trade  Certificate  of  Review 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"). 
International  Trade  .administration. 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certifitate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby.  Director.  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  .\dministratinn.  (202)  482-5131, 
This  IS  not  a  toll-free  n;jmber. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Con-.p.iuv  Act  of 
1982  (15  U,S  C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
CertifK:ate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325, 6(a)  require  the 
,Se<:retar\-  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 


Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued, 
and  are  encouraged  to  provide  a 
nonconfidential  version  of  their 
comments.  An  original  and  five  (5) 
copies,  plus  two  (2)  copies  of  any 
nonconfidential  version,  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce.  Room  1800H. 
Washington.  D.C.  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  96- 
00008."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant:  U.S.  Rice  Industry 
Coalition  for  Exports,  Inc.  ("US  RICE '). 
1615  L  Street.  N.W.,  7th  Floor, 
Washington.  D.C.  20036.  Contact:  M. 
lean  Anderson,  counsel, 
Telephone:(202)  682-7217. 

Application  No:  96-00008. 

Date  Deemed  Submitted:  December 
20. 1996. 

Members  (in  addition  to  applicant): 
Continental  Grain  Company.  New  York. 
New  York;  Newfield  Partners  Ltd.. 
Miami.  Florida. 

US  RICE  seeks  a  Certificate  to  cover 
the  following  specific  Export  Trade. 
Export  Markets  and  Export  Trade 
Activities  and  Methods  of  Operation. 

Export  Trade  Products 

Semi-milled  and  wholly  milled  rice, 
whether  or  not  polished  or  glazed 
(Harmonized  Tariff  Schedule  1006.30) 
("milled  rice"),  husked  (brown)  rice 
(Harmonized  Tariff  Schedule  1006.20) 
broken  rice  (Harmonized  Tariff 
Schedule  1006.40),  and  paddy  or  rough 
rice  (Harmonized  Tariff  Schedule 
1006.10). 

Export  .Markets 

For  purposes  of  allocating  through  an 
open  bidding  procedure  the  European 
Union's  tariff  rate  quota:  The  countries 
of  the  European  Union. 

For  purposes  of  Export  Trade 
Activities  and  Methods  of  Operation 
paragraphs  2.^.  below:  All  parts  of  the 
world  except  the  United  States  (the  fifty 
states  of  the  United  Slates,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands. 
American  .Samoa.  Guam,  the 
Commonwealth  of  the  Northern  Mariana 


Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  US  RICE  will  administer  a  system 
for  managing  the  U.S.  share  of  the 
European  Union  ("EU")  tariff-rate 
quotas  ("TRQs")  for  milled,  brown,  and 
broken  rice  (roughly  38.000  tons  of 
milled  rice.  8,000  tons  of  brown  rice  and 
7,000  tons  of  broken  rice  annually) 
agreed  to  as  compensation  to  the  United 
States  for  the  enlargement  of  the  EU  to 
include  Austria,  Finland,  and  Sweden, 
as  follows: 

a.  US  RICE  will  allocate  the  TRQs 
exclusively  through  an  open  quota 
tender  to  the  highest  bidder(s).  Any 
person  incorporated  or  domiciled  in  the 
United  States  is  eligible  to  bid.  Bidders 
need  not  lie  members  of  US  RICE  and 
need  not  be  included  in  the  Certificate. 

b.  The  quota  tender  system  will  be 
administered  by  an  independent  third 
party  ("tlie  TRQ  Administrator"),  who 
will  be  retained  by  US  RICE.  The  TRQ 
Administrator  may  be  an  individual, 
partnership,  corporation  (for  profit  or 
non-profit),  or  any  representative 
thereof  that  is  not  engaged  in  the 
production,  milling,  distribution,  or  sale 
of  milled,  brown,  or  broken  rice. 

L.  Normally  at  least  45  days  before  the 
opening  of  each  TRQ  tranche,  as  defined 
by  the  EU,  US  RICE  will  publish  notice 
of  the  bidding  process  for  that  tranche, 
specifying  a  bid  date  approximately  30 
days  before  the  opening  of  the  tranche. 
Bidders  will  submit  bids  to  the  TT^Q     . 
Administrator  on  the  bid  date,  together 
with  a  bid  deposit,  initially  set  at  S25 
per  metric  ton.  The  TRQ  Administrator 
will  retain  the  full  bid  deposit  for 
tonnage  on  which  bids  are  successful, 
and  $5  per  metric  ton  of  the  deposit  for 
unsuccessful  bids,  to  cover  costs  of 
administering  the  TRQ  system.  The 
remainder  will  be  refunded  to 
unsuccessful  bidders. 

d.  Following  the  close  of  the  bidding, 
the  TRQ  Administrator  will  disclose  the 
bids  received  to  ail  bidders,  and  after 
further  review  of  bids  for  conformity 
with  bidding  procedures,  will  notify  the 
high  bidders.  High  bidders  will  then 
have  48  hours  to  post  a  five  percent 
performance  bond.  When  all  bonds  have 
been  posted,  the  TRQ  .Administrator 
will  issue  a  list  of  winning  bidders  to  all 
participants.  Upon  receipt  of  the  full 
amounts  bid,  the  TRQ  Administrator 
will  promptly  issue  Export  Certificates 
of  Quota  ("ECQs")  to  the  winning 
bidders.  ECQs  will  be  freely  tradable. 
Each  performance  bond  will  be 
discharged  on  submission  of  export 
documentation  demonstrating  that  the 
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ECQ  was  used  to  export  U.S.  rice  to  the 
EU. 

2.  The  bid  proceeds  will  be 
distributed  and  otherwise  used  as 
follows: 

a.  All  bid  proceeds  will  be  deposited 
in  a  trust  fund.  Each  year,  the  TRQ 
Administrator  will  distribute  funds  from 
the  preceding  year's  tenders  to 
qualifying  members  of  US  RICE  in 
proportion  to  each  such  member's 
percentage  share  by  volume  of  total 
exports  of  U.S.  rice  to  all  destinations  m 
the  year  preceding  the  tender  (and  for 
1996  TRQs.  1995).  No  US  RICE  member 
may  receive  a  distribution  in  excess  of 
that  amount. 

b.  Any  person  incorporated  or 
domiciled  in  the  United  States  that  has 
exported  U.S.  rice  in  the  current  or 
preceding  calendar  year  or  is  actively 
engaged  in  rice  milling  in  the  United 
States  may  join  US  RICE  by  executing 
the  US  RICE  Operating  Agreement  and 
paying  the  dues  of  S5,000  per  quota 
year.  A  member  of  US  RICE  will  qualify 
for  a  particular  distribution  by  (i) 
joining  US  RICE  by  January  31  of  the 
quota  year  (e.g.,  for  the  distribution  of 
proceeds  from  1998  TRQs.  by  January 
31,  1998),  and  in  the  case  of 
distributions  of  proceeds  from  the  199fi 
and  1997  TRQs.  by  February  28,  1997: 
and  (ii)  documenting  its  share  of  U.S. 
rice  exports  for  the  relevant  year  to  the 
TRQ  Administrator. 

c.  Funds  remaining  in  the  trust  fund 
after  a  distribution  will  be  used  as 
necessary  to  cover  operating  expenses, 
and  thereafter  for  promotion  of  U.S.  rice 
exports  worldwide  through      tivities 
generally  comparable  to  tho.-^e  funded  by 
the  USDA's  market  access  program. 

3.  The  TRQ  Administrator  may 
receive  confidential  information  and 
documentation  of  rice  exports  from 
members  and  prospective  members  of 
US  RICE  in  connection  with 
membership  applications  and 
distributions.  'The  TRQ  Administrator 
will  maintain  the  confidentiality  of  such 
information  and  will  not  disclose  it  to 
any  other  member  or  any  other  person 
except  to  another  neutral  third  party  as 
necessary  to  process  membership 
applications  and  distributions  of  bid 
proceeds. 

4.  I'S  RICE  and/or  its  Members  ma\ 
also: 

a.  exchange  and  di.scuss  information 
regarding  the  structure  and  operation  of 
the  US  RICE  TRQ  m.anagement  svstem 
including  the  t\pes  of  informaticm 
regarding  past  transactions  and  exports 
that  are  neces.sar\'  for  implementing  the 
system: 

b.  assess  the  operation  of  the  system 
and  consider  and  implement 


modifications  to  improve  the  system's 
workability; 

c.  exchange  and  discuss  information 
concerning  U.S.  and  foreign  agreements, 
legislation,  and  regulations  affecting  the 
US  RICE  TRQ  management  system: 

d.  discuss  and  modify  association 
dues,  bid  deposit  fees,  and  performance 
bonds: 

e.  discuss,  decide  on,  and  implement 
export  promotion  activities  to  be 
undertaken  with  post-distribution  funds 
in  the  trust  fund: 

f.  otherwise  exchange  and  discuss 
information  as  necessary  to  implement 
the  foregoing  activities  and  take  the 
necessary  action  to  implement  the  US 
RICE  TRQ  management  system,  relating 
to  the  U.S.-EU  Enlargement  Agreement 
and  any  successor  or  related 
agreements,  and  related  EU  regulations; 

g.  provide  nonconfidential 
information  to,  and  consult  as 
appropriate  with,  official,"^  of  the  U.S. 
Government  and  the  European 
Commission  concerning  the  operation  of 
the  US  RICE  TRQ  management  svstem: 
and 

h.  meet  to  engage  in  the  activities 
described  above. 

Abbreviated  Amendment  Procedure 

New  US  RICE  members  may  be 
included  in  the  Certificate  through  an 
abbreviated  amendment  procedure. 
Under  the  procedure,  US  RICE  will 
notify  the  Secretary  of  Commerce  and 
the  .-Mtorney  General,  in  writing,  of 
those  members  of  US  RICE  that  wish  to 
be  included  in  the  Certificate.  If  the 
Department  so  requests,  the  notification 
will  include  a  certification  from  each 
such  member  of  its  domestic  and  export 
sales  of  rice  in  its  preceding  fiscal  year. 
Notice  of  the  members'so  identified 
shall  be  published  in  the  Federal 
Register.  If  30  days  or  more  followmg 
publication  in  the  Federal  Register,  the 
Secretary  of  Commerce,  with  the 
concurrence  of  the  Attorney  General, 
determines  that  the  incorporation  in  the 
Certificate  of  these  members  through  the 
abbreviated  amendment  procedure  is 
consistent  with  the  standards  of  the  Act, 
the  Secretary  of  Commerce  shall  amend 
the  Certificate  to  incorporate  such 
members,  effective  as  of  the  date  on 
which  the  application  for  amendment 
was  deemed  submitted  If  the  Secretary 
of  Commerce  does  not  so  amend  the 
Certificate  within  fiO  days  of  publication 
m  the  Federal  Register,  such 
aminndment  must  be  sought  through  the 
Hornial  amendment  procedure 

Terms  and  Conditions  of  Certificate 

1   Except  as  expressly  authorized  in 
Export  Trade  Activity  and  Method  of 
Operation  4(a).  in  engaging  m  Export 


Trade  Activities  and  Methods  of 
Operation,  neither  US  RICE  nor  anv 
Member  shall  intentionallv  disclose. 
directly  or  mdirectly,  to  any  other 
Member  (including  parent  companies, 
subsidiaries,  or  other  entities  related  to 
any  Member  not  named  as  a  Member) 
any  information  regarding  its  or  any 
other  Member's  costs,  production, 
inventories,  domestic  prices,  domestic 
sales,  capacity  to  produce  products  for 
domestic  sales,  domestic  orders,  terms 
of  domestic  marketing  or  sale,  or  U.S. 
business  plans,  strategies,  or  methods, 
unless  (1)  such  information  is  alread\ 
generally  available  to  the  trade  or 
public;  or  (2)  the  information  disclosed 
is  a  necessarv  term  or  condition  (e.g., 
price,  time  required  to  fill  an  order,  etc.) 
of  an  actual  or  potential  bona  fide 
export  sale  and  the  disclosure  is  limited 
to  the  prospective  purchaser. 

2.  US  RICE  and  its  Members  will 
comply  with  requests  made  by  the 
Secretary  of  Commerce  on  behalf  of  the 
Secretary  or  the  Attorney  General  for 
information  or  documents  relevant  to 
conduct  under  the  Certificate.  The 
Secretary  of  Commerce  will  request 
such  information  or  documents  when 
either  the  .\ttorne\  C^eneral  or  the 
Secretary  of  Commerce  believes  that  the 
information  or  documents  are  required 
to  determine  that  the  Export  Trade. 
Export  Trade  .Activities  and  Methods  of 
Operation  of  a  person  protected  by  this 
Certificate  of  Review  continue  to 
comply  with  the  standards  of  section 
303  (a)  of  the  Act. 

Definitions 

"Member  '  means  a  member  of  US 
RICE  who  has  been  certified  as  a 
"Member"  within  the  meaning  of 
Section  325.2(1)  of  the  regulations.  A  US 
RICE  member  that  is  not  a  Member  may 
|oin  the  VS  RICE  export  trade  certificate 
of  review  by  requesting  that  US  RICE 
file  for  an  amended  certificate.  A 
Member  may  withdraw  from  coverage 
under  this  certificate  at  any  time  by 
giving  written  notice  to  US  RICE,  a  copy 
of  which  US  RICE  will  promptly 
transmit  to  the  Secretary  of  Commerce 
and  the  Attorney  General.. 

Datpd:  December  30. 1996. 
VV.  Dawn  Busby, 

Director.  Office  of  Export  Trading  Company 

Affairs. 

(FR  Doc  97-1  28  Filpd  1  -3-97;  8.45  ami  ' 
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National  Oceanic  and  Atmospheric 
Administration 

P.O.  091396A] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Taurus  Space  Launch  Vehicles  at 
Vandent)erg  Air  Force  Base,  CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  seals  and  sea  lions  by 
harassment  incidental  to  launches  of 
Taurus  space  launch  vehicles  (Taurus 
SLV)  at  Launch  Support  Complex  576E 
(LSC-  576E),  Vandenherg  Air  Force 
Base,  CA  (Vandenherg)  has  been  issued 
to  the  U.S.  Air  Force  for  a  period  of  1 
year. 

EFFECTIVE  DATE:  This  authorization  is 
effective  from  January  1,  1997.  through 
December  31.  1997. 
ADDRESSES:  The  application  and 
authorization  are  available  for  review  in 
the  following  offices:  Marine  Mammal 
Division.  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highvvav.  Silver 
Spring.  MD  20910  and  the  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd. 
Long  Beach,  CA  90802. 
FOR  FURTHE'I  INFORMATION  CONTACT: 
Kenneth  Hoilingshead,  .Marine  Mammal 
Division,  Office  of  Protected  Resources 
at  301-713-2055,  or  Irma  Lagomarsino, 
Southwest  Regional  Office  at  301-980- 
4016 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  etseq.)  directs  NMFS  to 
allow,  upon  request,  the  incidental,  but 
not  intentional,  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 
Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s),  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 


Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  U.S.  citizens  can  apply  for  an 
authorization  to  incidentally  take  small 
numbers  of  marine  mammals  by 
harassment  for  a  period  of  up  to  1  year. 
The  MMPA  defines  "harassment"  as: 

*  *  'any  act  of  pursuit,  torment,  or 
annoyance  which  (a)  has  the  potential  to 
injure  a  marine  mammal  or  marine  mammal 
stock  in  the  wild;  or  (b)  has  the  potential  to 
disturb  a  marine  mammal  or  marine  mammal 
stock  in  the  wild  by  causing  disruption  of 
behavioral  patterns,  including,  but  not 
limited  to,  migration,  breathing,  nursing, 
breeding,  feeding,  or  sheltering. 

Summary  of  Request 

On  August  14,  1996,  NMFS  received 
a  revised  application  from  the  US.  Air 
Force,  Vandenherg,  requesting  an 
authorization  for  the  harassment  of 
small  numbers  of  harbor  seals  and 
possibly  California  sea  lions  and 
northern  elephant  seals,  incidental  to 
launches  of  Taurus  SLVs  at  LSC-576E, 
Vandenherg.  These  launches  would 
place  commercial  payloads  into  earth 
orbit.  Because  LSC-576E  is  located 
north  of  most  other  launch  complexes  at 
Vandenherg  and  t)ecause  there  are  oil 
production  platforms  located  off  the 
coast  to  the  south  of  LSC-576E, 
missions  flown  from  LSC-576E  do  not 
fly  directly  on  their  final  southward 
course.  The  normal  trajectory  for  a  LSC- 
57BE  launch  is  in  a  general  west-south- 
west direction  away  from  the  coastline. 
The  Right  paths  for  each  1997  launch 
will  proceed  on  an  initial  azimuth  of 
205°  until  approximately  24  kilometers 
(km  )(15  miles  (mi))  west  of  the 
shoreline.  The  Taurus  SLV  will  then 
perform  a  dogleg,maneuver  left  to  a  final 
mission-specific  azimuth  of  between 
180°  and  197°.  No  Taurus  SLV  launch 
from  LSC-576E  will  proceed  southeast, 
overflying  San  Miguel  or  Santa  Rosa 
islands.  Orbital  Sciences  Corporation 
(OSC  1996)  anticipates  launching  two 
Taurus  SLVs  during  the  1-year  period  of 
validity  for  this  proposed  authorization. 

As  a  result  of  tne  noise  associated 
with  the  launch  itself  and  the  resultant 
sonic  boom,  there  is  the  potential  to 
cause  a  startle  response  to  those  harbor 
seals  that  haul  out  on  the  coastline 
south  and  southwest  of  Vandenherg  and 
may  be  detectable  to  marine  mammals 
in  waters  off  Vandenberg  and  to  the 
west  of  the  Channel  Islands.  Launch 
noise  would  be  expected  to  occur  over 
the  coastal  habitats  in  the  vicinity  of 
LSC-576E  while  a  low-level  sonic  boom 
may  be  heard  west  of  the  Channel 
Islands. 

A  notice  of  receipt  of  the  Taurus  SLV 
application  and  the  proposed 
authorization  was  published  on 


September  25,  1996  (61  FR  50276)  and 
a  30-day  public  comment  period  was 
provided  on  the  application  and 
proposed  authorization. 

Comments  and  Responses 

During  the  30-day  comment  period, 
one  letter  was  received.  The  comments 
contained  in  this  letter  are  addressed 
below.  Other  than  information 
necessary  to  respond  to  the  comments, 
additional  background  information  on 
the  activity  and  request  can  be  found  in 
the  proposed  authorization  notice  and 
needs  not  be  repeated  here. 

Comment  I :  The  Marine  Mammal 
Commission  (MMC)  requested 
confirmation  that  the  Air  Force  would 
be  applying  for  a  programmatic  5-year 
authorization  under  section  101(a)(5)(A) 
of  the  MMPA.  The  MMC  believes  that, 
because  of  the  possible  cumulative 
effects  of  launches  at  Vandenberg,  a  5- 
year  authorization  is  appropriate. 

Response:  NMFS  anticipates  that  this 
1-year  authorization  for  Taurus  SLV 
launches,  along  with  others  issued 
previously  for  Lockheed  launch  vehicles 
(61  FR  38437,  July  24,  1996),  McDonnell 
Douglas  Delta  II  launch  vehicles  (61  FR 
59218,  November  21,  1996),  and  Titan  II 
and  IV  (61  FR  64337,  December  4,  1996) 
will  be  replaced  by  a  new  set  of 
regulations,  under  section  101(a)(5)(A) 
of  the  MMPA,  governing  incidental 
takes  of  marine  mammals  by  launches  of 
all  rocket  types  from  Vandenberg.  An 
application  for  a  small  take 
authorization  under  section  101(a)(5)(A) 
of  the  MMPA  is  under  development  by 
the  Air  Force. 

Comment  2:  The  MMC  recommends 
that,  before  issuing  the  requested 
authorization,  NMFS  review  the  results 
of  monitoring  done  to  date  to  determine 
(1)  if  there  may  have  been  cumulative 
effects  on  the  haul-out  patterns, 
abundance,  or  productivity  of  harbor 
seals  that  reside  in  the  Vandenberg  area, 
and  (2)  whether  the  current  monitoring 
program  is  sufficient  to  detect  such 
effects. 

Response:  By  limiting  incidental 
harassment  authorizations  to  a  single 
year  as  opposed  to  multi-year 
authorizations  for  Letters  of 
Authorization  (LOAs)  issued  under 
section  101(a)(5)(A)  of  the  MMPA, 
NMFS  does  not  believe  that  Congress 
intended  NMFS  to  make  negligible 
impact  assessments  on  activities  for 
periods  greater  than  the  period  of  the 
authorization,  nor  to  require  holders  of 
IHAs  to  monitor  for  periods  greater  than 
the  authorization.  As  a  result, 
monitoring  for  most  activities  holding 
IHAs  are  designed  to  be  event  specific, 
that  is,  for  a  period  of  time  prior  to  the 
event,  during  the  event,  and  after 
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completion  of  the  activity.  Although 
this  precludes  the  applicability  of 
monitoring  under  a  single  IHA  for 
determining  long-term  cumulative 
effects,  in  those  cases  where  holders  of 
IHAs  request  continuing  authorizations, 
monitoring,  over  time  and  in 
conjunction  with  other  measurements  of 
population  trends  and  abundances, 
provides  information  sufficient  to  make 
the  necessary  negligible  impact 
determinations  under  section 
101(a)(,5)(D)  oftheMMPA.  This  is  what 
was  done  tor  the  negligible  impact 
determination  for  this  authorization. 

Recognizing  that  short-term 
monitoring  leaves  unanswered  the  etfei.! 
from  cumulative  impacts,  the  U.S.  Air 
Force  is  designing  researcli  to 
investigate  this  concern.  This  research 
will  use  launches  of  Titan  IV's  (the 
rocket  presumed  to  be  having  the 
greatest  impact  since  it  is  the  largest 
rocket  launched  from  V'andenberg)  to 
provide  information  vital  for  assessing 
long-term  impacts  on  the  phvsiologv, 
behavior  and  survival  of  pinnipeds  from 
launch  noise  and  sonic  booms.  This 
research,  which  will  be  conducted 
under  an  MMPA  section  104  research 
permit,  is  e.xpected  to  begin  within  a 
year. 

Therefore,  while  no  long-term  studies 
are  currently  underwav  on  the  effects  on 
pinnipeds  from  launch  noises  or  sonic 
boom.s,  monitoring  at  \'andenberg  for 
Titan  I\'  and  other  rocket  launches  in 
the  past  has  provided  the  baseline 
information  on  long-term  and 
cumulative  impacts.  This  information 
and  the  fact  that  the  haul-outs  along  the 
V'andenberg  coast  remain  active  indicate 
that  there  are  no  immediately  evident 
long-term.  cumulati%e  impacts.  Launch 
noises  are  infrequent  enough  and 
divided  between  North  and  South 
N'andenberg  so  that  these  impacts  are 
presumed  to  be  less  significant, 
cumulatively,  than  human,  wildlife  and 
pet  disturbances  including  motorized 
\essels. 

Comment  3:  The  MMC  states  that  it 
should  be  made  clear  that  the 
authorization  is  automatically  rescinded 
if  a  marine  mammal  is  killed  as  a  result 
of  the  authorized  acti\itv 

Response:  No  marine  mammals  are 
anticipated  to  be  killed  or  seriouslv 
injured  as  a  result  of  launchings  of 
Taurus  SLV  rockets.  However,  while 
section  101(a)(5)(D)(iv)  of  the  MMPA 
provides  NMFS  authority  to  modifv, 
suspend,  or  revoke  an  authorization  li  it 
is  found  that  the  provisions  of  the 
section  are  not  being  met.  for  IH.A 
suspensions.  NMFS  follows  procedures 
established  for  suspension  of  LOAs 
under  section  101(a)(5)(A)  of  the 
MMPA.  In  that  regard,  an  IHA  ma\  be 


suspended  without  notice  and  comment 
if  emergency  conditions  exist  that  pose 
a  significant  risk  to  the  well-being  of  the 
marine  mammal  stock,  or  it  holder  of  an 
IHA  is  not  in  complianc  e  with  the 
conditions  ot  the  IHA.  However,  prior  to 
revocation  of  an  IHA.  NMFS  must 
satisfy  the  statutory  notice  and  comment 
requirement.  Therefore,  section 
101{a)l,T)(B)  allows  NMFS  to  withdraw 
(revoke)  or  "suspend  for  a  time  certain" 
.  an  LOA,  subsequent  to  notice  and 
comment,  while  section  101(a)(5)(C) 
allows  a  waiver  of  the  notice  and 
comment  requirement  for  emergency 
suspensions,  but  not  for  revocations. 
Conditions  for  suspension  or 
withdrawal  of  an  LOA  or  IHA  are 
described  in  50  CFR  216.106  and 
216.107. 

Conclusion 

Based  upon  the  information  provided 
in  the  proposed  authorization,  NMFS 
has  determined  that  the  short-term 
impact  of  the  launching  of  Taurus  SLV 
rockets  is  expected  to  result  at  worst,  in 
a  minor,  temporary  reduction  in 
utilfzation  of  the  hauiout  as  seals  or  sea 
lions  leave  the  beach  for  the  safety  of 
the  water.  These  launchings  are  not 
expected  to  result  in  any  reduction  in 
the  number  of  pinnipeds  and  thev  are 
expected  to  continue  to  occup\'  the 
same  area.  In  addition,  there  will  not  be 
any  impact  on  the  habilat  itself.  Based 
upon  studies  conducted  for  previous 
space  vehicle  launches  at  V'andenberg. 
significant  long-term  impacts  on 
pinnipeds  at  V'andenberg  and  the 
northern  Channel  Islands  are  unlikely. 

Therefore,  sm'  e  NMFS  is  assured  that 
the  taking  will  not  result  in  more  than 
the  harassment  (as  defined  by  the 
MMPA  Amendments  of  1994)  of  a  small 
number  of  harbor  seals.  California  sea 
lions,  and  northern  elephant  seals; 
would  have  only  a  negligible  impact  on 
the  species,  and  would  result  in  the 
least  practicable  inipact  on  the  stock, 
NMFS  determined  that  the  requirements 
of  section  ioi  (a)(5)(D)  had  been  met  and 
the  incidental  harassment  authorization 
was  issued. 

DatPd  DecemtxT  27.  1996. 
.\nn  D.  Terbush. 

.■^1  ting  Directnr.  Office  of  Protected  Resources. 
\a!)ona!  Marine  Fisheries  Senice. 
FR  n.x    4--180  Filed  1-3-97;  8:45  am) 

BILUNG  COOe  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  [>lense  Finance  and 
Accounting  Service,  Finance  Deputale. 
ACTION:  Notice. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C. 
35G6(c)(2)(A),  the  Defense  Finance  and 
Accounting  Service  announces  the 
proposed  public  information  collection 
and  seeks  public  comment  on  the 
provisions  concerning  the  proposed 
Personal  Check  Cashing  Agreement 
Form.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  estimate  of  the 
burden  of  the  proposed  information 
collection:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  March 
7.  1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Defense  Finance  and  Accounting 
Service,  Finance  Deputate,  ATTN:  Ms. 
Patricia  Cristiano,  1931  )efferson  Davis 
Highwav,  Arlington,  VA  22240-5291. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  mort-  mformatmn  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Ms.  Patricia  J.  Cristiano,  at  (703)  607- 
5039. 

Title,  Associated  Form,  and  OMB 
Number:  Personal  Check  Cashing 
Agreement  Form 

Needs  and  Uses:  The  collection  of 
information  is  necessary  to  meet  the 
Department  of  Defense's  (DoD) 
requirement  for  cashing  personal  checks 
overseas  and  afloat  by  DoD  disbursing 
activities,  as  provided  in  31  U.S.C.  3342. 
The  DoD  Financial  Management 
Regulation.  Volume  5,  provides 
guidance  to  DoD  Disbursing  Officers  in 
the  performance  of  this  information 
collection.  This  allows  the  DoD 
disbursing  officer  or  authorized  agent 
the  authority  to  offset  the  pay.  without 
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prior  notification,  in  cases  where  this 
form  has  been  signed  subject  to 
conditions  specified  within  the 
approved  procedure. 

Afffctfd  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  225.000. 

Sumber  of  Respondents:  450,000. 

Response'^  Per  [Respondent:  1. 

Averane  Burden  Per  Response:  30 
minutes 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

The  Personal  Check  Cashing 
.Atjreenient  Form  is  designed  exclusively 
to  help  the  DoD  disbursing  offices 
expedite  the  collection  process  of 
dishonored  checks.  The  front  of  the 
form  will  be  completed  and  signed  by 
the  authorized  individual  requesting 
check  cashing  privileges.  By  signing  the 
form,  the  individual  is  freely  and 
voluntarily  consenting  to  the  immediate 
collection  from  their  current  pay, 
without  prior  notice,  for  the  face  value 
of  any  check  cashed,  plus  any  charges 
assessed  against  the  government  by  a 
financial  institution,  in  the  event  the 
check  is  dishonored.  In  the  event  the 
check  is  dishonored,  the  disbursing 
office  will  complete  and  certify  the 
reverse  side  of  the  form  and  forward  the 
form  to  the  applicable  payroll  office  for 
collection  from  the  individual's  current 
pay 

Dated   December  30.  1996. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFK  Doc  97-00102  Filed  1-3-97;  8:45  am) 

BILLING  CODE  S000-04-M 


Submission  for  0MB  review;  comment 
request 

ACTION:  Notice. 

The  Department  of  Defense  has 

submitted  to  OMR  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  .\ct  (44  U.S.C. 
Chapter  .15). 

Title  and  OMB  Control  \'umber: 
Effectiveness  of  Defense  Mergers. 

Type  of  Request:  New  collection; 
Emergency  PrcK;essing  requested  with  a 
shortened  puhlu.  (omment  period 
ending  [anuarv  21.  19Q7.  An  approval 
date  of  February  4,  1997  is  requested 

\umber  nf  Respondents:  50. 

Responses  Per  Respondent:  1. 

.■\nnunl  Responses:  50. 

.^verage  Burden  Per  Response:  4 
hours 

.Annan!  Burden  Hours:  200. 


Needs  and  Uses:  This  collection  of 
information  is  necessary  to  meet  the 
requirements  of  the  National  Defense 
Authorization  Act  of  1997.  Section  826 
thereof  required  the  Secretary  of 
Defense  to  report  to  Congress  the  results 
of  a  study  of  the  effectiveness  of  defense 
mergers  and  acquisitions  in  eliminating 
excess  capacity,  and  their  effect  on 
contractor  dependence  on  defense- 
related  contracts,  defense  employment. 
and  competition  for  defense  contracts. 
The  information  collected  hereby,  will 
provide  the  necessary  data  to  conduct 
the  study  and  compile  the  report  to 
Congress. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntary. 

DOD  Action  Officer:  Mr.  William  M. 
Pegram. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Pegram.  at  DUSD(IA&1)/FEA,  Room 
2A318,  The  Pentagon,  Washington,  DC 
20301-3330,  or  via  facsimile  at  (703) 
693-7038. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington,  VA  22202-4302  or  via 
facsimile  at  (703)  604-6270. 

Dated  December  30.  1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  97-162  Filed  1-3-97;  8:45  am) 

BILLING  CODE  S000-04-M 


DEPARTMENT  OF  ENERGY 

ENVIRONMENTAL  PROTECTION 
AGENCY 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  A-96-^4] 

Draft  Multi-Agency  Radiation  Survey 
and  Site  Investigation  Manual 

AGENCY:  U.S.  Department  of  Defense, 
U.S.  Department  of  Energy.  U.S. 
Environmental  Protection  Agency,  and 
the  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability  with 
re(juest  for  public  comment. 
SUMMARY:  The  Department  of  Defense 
(DOD).  Department  of  Energy  (DOE). 
U.S.  Environmental  Protection  Agency 
(EPA),  and  the  U.S.  Nuclear  Regulatory 


Commission  (NRC)  are  announcing  for 
public  comment  the  availability  of  a 
draft  document,  entitled  the  "Multi- 
.A.gency  Radiation  Survey  and  Site 
Investigation  Manual  '■  (MARSSIM). 
MARSSIM  provides  information  on 
planning,  conducting,  evaluating,  and 
documenting  environmental 
radiological  surveys  for  demonstrating 
compliance  with  dose-based 
regulations.  The  MARSSIM,  when 
finalized,  will  be  a  multi-agency 
consensus  document.  The  agencies  are 
seeking  public  comment  in  order  to 
receive  feedback  from  the  widest  range 
of  interested  parties  and  to  ensure  that 
all  information  relevant  to  developing 
the  document  is  received.  The  agencies 
will  review  public  comments  received 
on  the  draft  MARSSIM  as  well  as 
comments  from  a  concurrent, 
independent,  scientific  peer  review. 
Suggested  changes  will  be  incorporated, 
where  appropriate,  in  response  to  those 
comments. 

DATES:  Comments  received  by  [ulv  7, 
1997  will  be  considered.  Comments 
received  after  that  date  will  be 
considered  if  it  is  practical  to  do  so.  but 
no  assurance  can  be  given  for 
consideration  of  late  comments. 
ADDRESSES:  Members  of  the  public  are 
invited  to  submit  written  comments  to 
EITHER  the  U.S.  Environmental 
Protection  Agency.  ATTN:  Air  and 
Radiation  Docket,  Mai!  Stop  fil02.  Air 
Docket  No.  A-9r>-^4,  Room  M1500, 
First  Floor  Waterside  Mall,  401  M 
Street.  S.W..  Washington  DC.  20460  or 
the  Chief,  Rules  Review  and  Directives 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
(i.S.  Nuclear  Regulatory  Commission. 
Washington  DC  20555-0001.  Copies  of 
all  comments  received  by  one  agency 
will  be  periodically  copied  and  sent  to 
the  others.  Copies  of  the  draft 
M.'^RSSIM  and  all  comments  received 
may  be  examined  or  copied  for  a  fee  at 
the  EPA  Docket  Room  M1500.  Docket 
No.  A-96-44,  First  Floor  Waterside 
Mall,  401  M  Street,  S.W..  Washington 
D.C.  20460;  and  the  NRC  Public 
Document  Room.  2120  L  Street,  NW. 
Washington  DC  20555-0001  The  EPA 
docket  may  be  inspected  from  8:00  am 
to  4:00  pm,  Monday  through  Friday, 
excluding  Federal  holidays  in  Room 
.M1500  at  the  address  above.  A  free 
single  copy  of  the  draft  MARSSIM  may 
be  requested  by  writing  to:  the 
Distribution  and  Mail  Services  Section, 
U.S.  Nuclear  Regulatory  Commission, 
Washington  DC  20555-0001  or  by  fax  to 
(301)  415-2260.  The  document  is  also 
available  through  the  Internet  at  http:// 
www.epa.gov/radiation/cleanup  and 
through  the  National  Technical 
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Information  Service  (NTIS)  The  NTIS 
document  number  is  PB97-n7659.  and 
the  NTIS  Sales  Desk  can  be  reached 
between  8:30  a.m.  and  5:00  p.m.. 
Eastern  time.  Monday  through  Friday  at 
(703)  487-i650:  TDD  (hearing  impaired 
only):  (703)  487-4639. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
of  the  following  points  of  contact  tor 
each  agency  for  technical  information 
(see  "Addresses"  section  above  for 
directions  on  obtaining  a  copy  of  the 
draft  MARSSIM):  DOE:  Kenneth  Duvall. 
Phone:  (202)  58B-fJ242.  U.S.  Department 
of  Energy  (EH-412).  lOOU  Independence 
Avenue,  SVV.  Washington.  DC  20585: 
EPA:  Mark  Doehnert;  Phone:  (202)  233- 
9386.  U.S  Environmental  Protection 
Agency.  Mail  Stop  66031,  -^01  M.  Street, 
SVV.  VVashington  DC  20460;  NRC:  Robert 
A.  Meek.  Phone:  (301)  415-6205,  U.S. 
Nuclear  Regulatory  Commission.  MS  T- 
9C24.  Washington  DC  20555.  Questions 
(  oncerning  the  multi-agencv  document 
development  project  should  be 
addressed  to  CDR  Colleen  Petullo,  U.S. 
Environmental  Protection  .^gencv/U.S. 
Public  Health  Service,  RIEN'L,  PO  Box 
98517,  Las  Vegas,  NV  89193-8517.  (702) 
798-2476 

SUPPLEMENTARY  INFORMATION:  The 
M.ARSSIM  provides  information  on 
planning,  (onducting.  e\'aiuating.  and 
docunibiiiing  einironmental 
radiological  surveys  for  demonstrating 
compliance  with  dose-based 
regulations.  The  M.\RSSIM,  wlien 
finalized,  will  be  y  multi-agency 
consensus  document. 

MARSSIM  was  developed 
collaborativel)'  over  the  past  three  years 
by  the  technical  staffs  of  the  four 
Federal  agencies  having  authority  for 
control  of  radioactive  materials:  DOD. 
DOE,  EPA.  and  NRC  (60  FR  12555). 
Contractors  to  the  DOE.  EPA.  and  NRC. 
and  members  of  the  public  have  been 
present  during  the  open  meetings  of  the 
MARSSIM  work  group. 

MARSSIM's  objective  is  to  describe 
standardized  and  consistent  approaches 
for  surveys,  which  provide  a  high 
degree  of  assurance  that  established 
dose-based  release  criteria,  lim.its. 
guidelines,  and  conditions  of  the 
regulatory  agencies  are  satisfied  at  all 
stages  of  the  process,  while  at  the  .same 
time  encouraging  an  effective  use  of 
resources.  The  tecimiques. 
methodologies,  and  philosophies  that 
form  the  base.s  of  this  manual  were 
developed  to  be  consistent  with  current 
Federal  linnts,  guidelines,  and 
procedures. 

Although  Federal  agency  personnel 
are  involved  in  the  preparation  of  this 
document,  the  manual  does  not 
represent  the  official  position  of  any 


participating  agency  at  this  time.  An 
earlier  draft  of  the  document  has  been 
reviewed  within  the  Federal  agencies 
Comments  were  received  and  comments 
from  the  re\  lew  that  reflected  a 
technical  error  or  flau  in  logi(.  or 
information  flow  were  addressed.  The 
otner  comments  from  the  Federal 
agencies  will  be  addressed  along  with 
the  public  comments.  The  public  revieu 
is  a  necessary  step  in  the  development 
of  a  final  multi-agency  consensus 
document.  The  document  will  also 
receive  formal  technical  peer  review. 
The  draft  has  not  been  approved  b\  the 
participating  agencies  for  use  in  part  or 
in  whole  and  should  not  be  used,  cited, 
or  quoted  except  for  the  purposes  ol 
providing  comments  as  requested. 

Reviewers  are  requested  to  focus  on 
technical  accuracy,  and 
understandabilitv    Reviewers  are  also 
requested  to  address  five  questions 
while  reviewing  the  MAR.SSIM: 

( 1 )  Does  the  MARSSIM  provide  a 
practical  and  implementable  approach 
to  performing  radiation  surveys  and  site 
investigations:'  Are  there  anv  major 
drawbacks  to  the  proposed  methods? 

(2)  lb  the  .MARSSIM  technically 
accurate':" 

(3 1  Does  the  MARSSIM  provide 
benefits  that  are  not  available  using 
current  methods?  What  is  the  value  of 
the  MARSSIM  in  comparison  with  other 
currently  available  alternatives? 

(41  What  are  the  costs  associated  with 
the  M.*\RSSI.M  m  comparison  with  other 
currently  available  alternatives? 

(.^1  Is  the  information  in  the 
M.-\RSS!M  understandable  and 
presented  in  a  logical  sequence?  How- 
can  the  presentation  of  material  be 
modified  to  improve  the 
understandabiiity  of  the  manual? 

Comments  may  be  submitted  as 
proposed  modified  text,  or  as  a 
discussion.  Comments  should  be 
accompanied  by  supporting  bases, 
rationale,  or  data  To  ensure  efficient 
and  complete  (::omment  resolution, 
commenters  are  requested  to  reference 
the  page  number  and  the  line  number  of 
the  MARSSIM  to  which  the  comment 
applies  (enter  only  the  beginning  page 
and  line  number,  even  if  your  comment 
applies  to  a  number  of  pages  or  lines  to 
follow). 

Comments  corresponding  to  an  entire 
chapter,  an  entire  section,  or  an  entire 
table  should  be  referenced  to  the  line 
number  for  the  title  of  the  chapter 
(always  line  number  1).  section,  or  table. 
Comments  on  footnotes  should  be 
referenced  to  the  line  in  the  main  text 
where  the  footnote  is  indicated. 
Comments  on  figures  should  be 
referenced  to  the  page  on  which  the 
figure  appears  (figures  do  not  have  line 


numbers')  Tlie  figure  number  should  be 
included  :n  the  text  of  the  comment. 
Comments  on  the  entire  manual  should 
be  referenced  to  the  title  page. 

Title:  Drah  Multi-Agency  Radiation 
Survey  and  Site  Investigation  Manual 

For  the  Department  of  Defense,  dated  this 
20th  day  of  December  1996. 
Gary  D  Vest, 

Principal  Assistant  Deputy  Under  Secretary 
of  Defense  for  Environmental  Security 

Title:  Draft  Multi-Agency  Radiation 
Survey  and  Site  Investigation  Manual. 

For  the  I'.  S.  Department  of  Energy,  dated 
this  5th  day  of  December  1996. 
Raymond  P.  Benibe, 
Deputy  Assistant  Secretary  for  Environment 

Title;  Draft  Multi-Agency  Radiation 
Survey  and  Site  Investigation  Manual. 

For  the  L!.  S.  Environmental  Protection 
Agency,  dated  this  9th  day  of  December 

1  99t, 

E.  Ramona  Trovato. 

Director.  Office  ofRadiotion  and  Indoor  Air 

Title:  Draft  Multi-Agency  Radiation 
Survey  and  Site  Investigation  Manual. 

For  the  IJ.  S.  Nuclear  Regulatory 
Commission,  dated  this  2nd  day  of  December 
1996 

David  Morrison, 

Director.  Office  of  Nuclear  Regulatory 
Research. 

|FR  Doc.  97-170  Filed  1-3-97:  8:45  am| 

BILLING  CODE  759'    -Oi-P 


Department  of  the  Army 
Corps  of  Engineers 

Availability  ot  Surplus  Land  and 
Buildings  Located  at  Sierra  Army 
Depot  (SIAD).  Herlong.  CA 

AGENCY:  L  .S.  Army  Corps  of  Engineers, 

DOD  • 

ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  identifies  the 
surplus  real  property  located  at  Sierra 
Army  Depot  (SLADj."  Herlong,  CA.  SIAD 
is  located  approximately  55  miles  north 
northwest  of  R  no,  NV  ju.st  north  of  IIS, 
Highway  395.  SIAD  is  a  base 
realignment  facility  and  major  portions 
of  the  installation  are  being  retained  for 
active  missions 

FOR  FURTHER  INFORMATION  CONTACT: 
Vor  more  intormatioii  regardiiig  a 
particular  building  or  parcel  (i.e.. 
acreage.  Hoor  plans,  existing  utilities 
exact  street  addressj,  contact  Mr.  |immy 
Spain.  Base  Transition  Coordinator  at 
(916)  827-4488:  Mr.  Larry  Weed.  Base 
Transition  Officer  at  (916)  827^391,  or 
Ms.  Jackie  Cumpton.  Realty  Specialist  at 
(916)  557-6845. 
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SUPPLEMENTAMV  INf  OBMATION:  This 
s.irplu^  property  is  available  under  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  and 
the  Base  Closure  Community 
Redevelopment  ?.nd  Momeless 
Assistance  Act  of  1994. 

The  surplus  real  property  consists  of 
apprcximatelv  1  504  acres  which 
includes  approximately  960  acres  along 
the  east  shore  of  Honey  Lake  and 
approximntelv  544  acres  of  land  known 
as  the  cantonment  area  or  Herlong 
parcel  located  at  the  southwest  corner  of 
the  installation.  The  Fferlong  parcel 
consists  of  6  office  buildings,  1  storage 
building,  and  4  other  buildings.  The 
current  range  of  uses  include  industrial, 
storage,  commercial,  educational,  and 
housing  facilities. 

Notices  of  interest  must  be  submitted 
within  90  days  from  December  10,  1996. 
Notices  of  interest  should  be  forwarded 
to  Sierra  Loc:al  Redevelopment 
Authority.  Attention:  Mr.  Pat  Landon, 
n21-A  Honev  Way,  P.O.  Box  117, 
Herlong,  CA  96113;  (916)  827-3480. 

luanjla  H.  Maberry. 

Alternatf.  Arrnv  Federal  Register  Liaison 
Officer 

'FR  Du...  97-122  Filed  1-3-97;  8:45  ami 

BILLJNG  CODE  37tO-EZ-M 


Corps  of  Engineers 

Notice  of  Availabiiitv  for  the  Draft 
Supplemental  Environmental  Impact 
Statement  and  General  Reevaluation 
Report  of  the  Green  Brook  Flood 
Control  Project  in  the  Green  Brook 
Sub-Basin  of  the  Rarltan  River  Basin, 
Middlesex,  Somerset,  and  Union 
Counties  in  the  State  of  New  Jersey 

AGENCY:  US.  Armv  Corps  of  Engineers. 

DOD. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Army  Corps  of  Engineers, 
New  York  District,  in  coordination  with 
the  project  sponsor,  the  New  Jersey 
Department  of  E:ivironmental 
i'rotection.  has  conducted  a  General 
Reevaluation  Study  of  an  authorized 
flood  protection  project  in  the  Green 
Brook  Sub-Basin  of  the  Rarltan  River  in 
New  Jersey.  A  .supplement  tfj  the  1980 
Fin^l  Environmental  Impact  Statement 
has  been  prepared  in  association  with 
the  Reevaluation  Study.  Public 
Information  meet.ngs  are  scheduled  for 
lanuary  1997, 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  prapnsec!  actions. 
Feasibility  Study,  and  DSEIS  can  be 
addressed  to  Mr.  Bill  Richardson,  New 
York  District  Armv  Corps  of  Engineers, 
ATTN  CENAN-PL-ES,  2b  Federal 


Plaza,  New  York,  NY  102 

264-127S. 


-0090. (212) 


SUPPLEMENTARY  INFORMATION: 
Background 

1.  The  Green  Brook  Sub-Basin  is  a 
component  of  the  Raritan  River  drainage 
basin  in  north  central  New  Jersey.  The 
Green  Brook  Sub-Basin  has  a  65  square 
mile  watershed.  The  Sub-Basin  is 
located  between  the  Watchung 
Mountains  and  the  Raritan  River  in 
Middlesex.  Somerset,  and  Union 
Counties. 

2.  In  response  to  resolutions  of  the 
United  States  Senate  Public  Works 
Committee  adopted  15  September  1955 
and  10  July  1972  to  adopt 
recommendations  for  flood  control,  the 
U.S.  Army  Corps  of  Engineers,  New 
York  District  prepared  a  feasibility 
report  and  a  final  environmental  impact 
statement  in  August  1980,  A  project 
similar  to  "Plan  A"  as  described  in  the 
1980  feasibility  study  was  authorized 
for  construction  under  the  Water 
Resources  Development  Act  of  1986. 

3.  The  flood  problems  of  the  Green 
Brook  Sub-Basin  result  from  a 
combination  of  natural  hydrologic  and 
hydraulic  features  coupled  with  dense 
development  within  the  floodplains. 
The  Green  Brook  flows  southwest  from 
the  slopes  of  the  Watchung  Mountains. 
The  path  of  the  streams  within  the  sub- 
basin  flow  from  relatively  undeveloped 
mountains  through  a  broad  flat 
floodplain  which  is  largely  suburban 
and  industrialized.  Streams  included  in 
the  study  are:  Ambrose  Brook.  Bound 
Brook.  Bonygutt  Brook,  Municipal 
Brook,  Stony  Brook,  Blue  Brook.  Cedar 
Brook,  and  Middle  Brook.  Flood 
damages  in  the  tri-county  basin  are 
quite  severe  due  to  the  level  of 
development  within  the  sub-basin. 
Notable  storms  which  have  caused  flood 
conditions  in  the  sub-basin  occurred  in 
May  1968.  August  1971,  August  1973. 
July  1975,  September  1979,  July  1984. 
and  October  1996. 

4  The  Draf^  Supplemental 
Environmental  Impact  Statement 
(DSEIS)  describes  the  impacts  of  the 
proposed  project  on  environmental  and 
cultural  resources  in  the  sludv  area.  The 
DSEIS  also  applies  guidelines  issued  bv 
the  Environmental  Protection  Agency, 
under  the  authority  of  the  Clean  Water 
Act  of  1977  (Public  Law  96-217).  An 
evaluation  for  the  proposed  actions  on 
the  waters  of  the  United  States  was 
performed  pursuant  to  the  guidelines  of 
the  Administrator,  U.S  Environmental 
Protection  Agency,  under  authority  of 
Section  404  of  the  Clean  Water  Act.  The 
results  of  the  evaluation  are  presented 
in  the  DSEIS. 


5.  This  Notice  of  Availability  is  being 
sent  to  organizations  and  individuals 
knowTi  to  have  an  interest  in  the  project. 
Please  bring  this  notice  to  the  attention 
of  any  other  individuals  with  an  iiiterest 
in  this  matter.  Copies  of  the  DSEIS  and 
Genera!  Reevaluation  Report  are 
available  upon  request  for  review  at  the 
following  locations; 

Berkley  Heights  Public  Library,  290 

Plainfield  Avenue,  Berkley  Heights. 

New  Jersey. 
Bound  Brook  Public  Library,  402  Ease 

High  Street,  Bound  Brook,  .New^ 

Jersey. 
Bridgewater  Public  Library,  Box  6700, 

Bridgewater.  New  Jersey. 
Dunellen  Public  Library,  New  Market 

Road.  Dunellen,  New  Jersey. 
Fan  wood  Public  Library,  North  Avenue 

and  Tillotson  Road,  Fanwood,  New 

Jersey. 
Middlesex  Public  Library.  1300 

Mountain  Avenue,  Middlesex,  New 

Jersey. 
North  Plainfield  Public  Library,  6 

Rockview  Avenue,  North  Plainfield, 

.New  Jersey. 
Piscataway  Public  Library.  .SOO  Hoes 

Lane,  Piscataway.  New  Jersey. 
Plainfield  Public  Library,  8th  and  Park 

Avenue,  Plainfield.  New  Jersey. 
Scotch  Plains  Public  Library,  1927 

Bartle  Avenue,  Scotch  Plains,  New 

Jersey 
South  Plainfield  Public  Library.  2840 

Plainfield  Avenue.  South  Plainfield, 

New  Jersey, 
Summit  Public  Library,  75  .Maple  Street, 

Summit,  New  Jersey, 
Watchung  Public  Library,  12  Stirling 

Road,  Watchung,  New  Jersey, 

6.  Requests  for  copies  of  the  DSEIS 
may  be  mailed  to  the  following  address: 
Bill  Richardson.  .ATTN:  CENAN-PL-ES. 
U.S.  Army  Corps  of  Engineers.  New 
York  District,  26  Federal  Ploza.  New 
York,  Now  York  10278-0090. 

Juanita  H.  Maberry. 

A  llernatr.  Armv  Federal  Register  Liaison 

Officer 

|FR  Dor,  97-121  Filed  1-3-97;  8:45  ami 

BILLING  CODE  37!(M)6-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  proposed  information 
collection  requests 

AGENCY:  Department  of  Educatioi-. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Acting  Chief  Information 
Officer.  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
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requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Art 
(44  U.S.C.  Chapter  3507  ij)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed  Approval  bv  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  April  1,  1997.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
March  7.  1997. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  ihe  Office  of 
Information  and  Regulatory  Affairs, 
Attention-  Wendy  Taylor,  Desk  Officer- 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street'.  NVV.,  Room  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  ]. 
Sherrill.  Department  of  Education.  7th  & 
D  Streets,  SW..  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202^fi51. 

Written  comments  regarding  the 
regular  clearance  and  requests  for  copies 
of  the  proposed  information  collection 
requests  should  be  addres.sed  to  Patrick 
].  Sherrill.  Department  of  Education.  600 
Independence  Avenue,  SW.,  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651.  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRB@ed.gov,  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  I.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Servu:e  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Frida\. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  l.'.S.C. 
Chapter  3506  (c)(2)(A'i  requires  that  the 
Direc:tor  of  0MB  provide  interested 
Federal  agencies  and  the  public  an  earlv 
opportunity  to  comment  on  information 
collection  requests.  Tht^  Office  of 
Management  and  Budget  (OMB)  inav 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpo.se  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abilitN  to  perform  its 
statutory  obligations  The  .Acting  Cinef 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  publishes  this 


notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (IJ  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  he  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  mininiize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology 

Dati'ii.  De.cmbir  30.  l?19r, 
Arthur  F.  Chanlker, 
Acting  Chief  Information  Officer.  Office  of 

the  Chief  Information  Officer 

OlTice  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Six-year  Follow  up  Study  of  the 
Student  Support  Services  Program. 

Abstract^  The  Planning  and 
Evaluation  Service  needs  to  survey 
participants  in  the  National  Study  of 
Student  Support  Services  now.  six  years 
after  they  began  postsecondary 
education,  to  evaluate  the  effect  of 
receipt  of  Student  Support  Services, 

Additional  Information  Education 
needs  the  retention  rates,  transfer  rates 
from  2-year  colleges  to  4-year  colleges 
and  universities,  graduation  rates,  and 
the  impact  of  Student  Support  Services 
on  participants'  jobs  and  careers.  For 
data  collection  to  begin  April  15,  1997, 
this  information  collection  should  be 
cleared  by  April  1,  1997. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households:  Business  or  other  for-profit. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  9,286. 
Burden  Hours:  2,205. 
|FK  U(K    47-119  Filed  1-3-97.  8:45am| 
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Notice  of  proposed  information 
collection  requests 

AGENCY:  Department  oi  Education 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Acting  Chief  Information 
Officer.  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
144  U.S.C.  Chapter  3507  (j)).  since 
public  harm  is  rea.sonablv  likely  to 
result  if  norm.':,  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMBI  has 
been  requested  by  Februar\  28.  1997.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
March  7.  1997, 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
.Attention:  Wendy  Taylor,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW  .  Room  10235.  New 
E\ec:utive  Office  Building.  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  ). 
Sherrill.  Department  of  Education.  7th  & 
D  Streets.  SW.,  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202^651. 

Written  comm.ents  regarding  the 
regular  clearance  and  requests  for  copies 
of  the  proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education,  600 
Independence  Avenue.  SW  .  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRB©'ed.gov,  or  should  be 
faxed  to  2()2-"08-Q346 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  I  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telet:ommunications  device  for  the  deaf 
(TDDl  may  call  tl  •  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monda\  through  Frida\ 
SUPPLEMENTARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506  {c)(2){A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 


740 


Federal  Register  /  Vol.  62,  No.  3  /  Monday,  January  6,  1997  /  Notices 


Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency'.';  ability  to  perfonn  its 
statutory  oisligations  The  .Acting  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  E-ich  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  us,.,  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title.  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
propased  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (61  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  intei-ested  in  public  comment 
addressing  thR  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  ;s  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Ctepartment  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Depart.ment  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  30.  1996. 
.Arthur  F.  Chant.lter. 

Artmg  Chief  Information  Officer.  Office  of 

the  Chief  Intormation  Officer 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Tide:  Application  for  Grants  Under 
the  Strengthening  Institutions  Program 

Abstract:  This  information  is  required 
of  institutions  of  higher  education  that 
apply  for  grants  under  the  Strengthening 
institutions  Program,  Title  III  Part  A  of 
the  Higher  Education  Act  of  196.5,  as 
amended.  This  information  will  be  used 
in  the  evaluation  process  to  determine 
which  applicants  should  receive  grant 
funds. 

Additional  Information:  The 
(  ontrollmg  law  requires  that  all 
applicants  be  notified  of  their  scores 
and  panel  recommendations  by  June  30. 
To  meet  this  deadline,  the  program 


office  requests  an  emergency  clearance, 
backed  by  the  regular  process. 

Frequency:  Annually  if  applying  for 
grant. 

Affected  Public:  Not-for-profit 
institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  550. 
Burden  Hours;  40,400. 
IFR  Doc.  97-00120  Filed  1-3-97;  8:45  am] 

BILLING  COOC  400(M>1-P 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Acting  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
subipit  comments  on  or  before  February 
5.  1997, 

ADDRESSES:  Written  comments  should 
be  addre.ssed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention;  Wendy  Taylor,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  comment  at  the  address 
specified  above.  Copies  of  the  requests 
are  available  from  Patrick  J.  Sherrill  at 
the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 


this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  December  30.  1996. 

Arthur  F.  Chantker, 

Acting  Chief  Ir.fommtion  Officer.  Office  of 
the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Performance  Report  for  the 
Ronald  F.  McNair  Postbaccalaureate 
.Achievement  Program. 

Frequency:  Semi-,\nnually. 

Affected  Public:  Not-for-profit 
institutions. 

Annua!  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  99. 
Burden  Hours:  891. 

Abstract:  Ronald  E.  McNair 
Postbaccalaureate  Achievement  Program 
grantees  are  required  to  submit  annual 
performance  reports.  The  reports  are 
used  to  evaluate  project 
accomplishments,  compliance,  prior 
experience,  and  collect  impact  data  for 
budget  submissions  and  Congressional 
hear  r  as. 
[FR  Doc.  97-118  Filed  l-,3-97:  8:45  ami 

BILLING  CODE  4000-01-.P 


National  Educational  Research  Policy 
and  Priorities  Board;  Meeting 

AGENCY:  National  Educational  Researt.h 
Policy  and  Priorities  Board.  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  National  Educational 
Research  Policy  and  Priorities  Board. 
This  notice  also  describes  the  functions 
of  the  Board.  Notice  of  this  meeting  is 
required  under  Section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 

DATE  AND  TIME:  January  31,  1997,  8:30 
a.m.  to  5  p.m. 

ADDRESSES:  First  Floor  Conference 
Room,  80  F  St..  N.W,.  Washington,  D,C. 
20208. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eve  M,  Bither.  Executive  Director. 
National  Educational  Research  Policy 
and  Priorities  Board.  80  F  St.,  N,W., 
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Washington.  D.C.  20208-7564. 
Telephone:  (202)  208-0692;  Fax:  (202) 
219-1528.  Internet:  Eve_— 
Bither@ed.gov. 

SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research.  Development.  Dissemination, 
and  Improvement  Act  of  1994  (the  Act). 
The  Board  works  collaboratively  with 
the  Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
(the  Office)  to  forge  a  national 
consensus  with  respect  to  a  long-term 
agenda  for  educational  research, 
development,  and  dissemination,  and  to 
provide  advice  and  assistance  to  the 
Assistant  Secretary  in  administering  the 
duties  of  the  Office.  The  Act  directs  the 
Board  to  provide  guidance  to  the 
Congress  in  its  oversight  of  the  Office; 
to  advise  the  Untied  States  on  the 
Federal  edut;ationa]  research  and 
development  effort;  and  to  solicit  advice 
form  practitioners,  policymakers,  and 
researchers  to  define  research  needs  and 
suggestions  for  research  topics.  The 
meeting  of  the  Board  is  open  to  the 
public. 

The  agenda  for  January  31  will 
consider  the  adoption  of  proposed  by- 
laws; the  approval  of  standards  for  the 
conduct  and  evaluation  of  research,  and 
for  assessing  performance  on  contracts, 
grants,  and  cooperative  agreements,  as 
well  as  standards  for  reviewing  and 
designating  exemplary  and  promising 
programs,  A  final  agenda  will  be 


available  from  the  Board's  office  on 
January  15. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  Policv  and 
Priorities  Board.  80  F  St.,  N\V 
Washington.  D.C.  20208-7564, 

Dated:  Decemb<>r  30,  1997 
Eve  M.  Bither. 

Executive  Director 

IFR  Dor,  97-nO  Filpd  l-.'<-97:  8:45  am) 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-1 37] 

Application  to  Export  Electric  Energy; 
New  York  State  Electric  &  Gas 
Corporation 

AGENCY:  Office  of  Fossil  Energ\ .  DOE. 
AGENCY:  Notice  of  application. 

SUMMARY:  New  York  State  Electric  &  Gas 

Corporation  (NYSEG),  a  regulated 
investor-owned  utility,  has  submitted  an 
application  to  export  electric  energy  to 
Canada  pursuant  to  section  202(e)  of  the 
Federal  Power  Act. 

DATES.  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  5.  1997. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im'Fx  (FE-52).  Office  of  Fossil 


Energy.  US.  Department  of  Energy. 
1000  Independence  Avenue.  SW. 
Washington,  DC  20585  (FAX  202-287- 

5736), 

FOR  FURTHER  INFORMATION  CONTACT: 

William  H.  Freeman  (Program  Office) 
202-586-588.3  or  Michael  Skinker 
(Program  Attorney)  202-586-6667. 

SUPPLEMENTARY  NFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  ot  the  Federal  Power  .^cl  (FPA) 
(16  U.S. C.  824a(e)), 

On  December  5.  1996.  NYSEG  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
iDOE)  for  authorization  to  export 
electric  energy  to  Canada  pursuant  to 
section  202(e)  of  the  FPA,  Specifically. 
N>'SEG  proposes  to  sell  surplus  electric 
energy,  operating  capacity,  and/or 
installed  capacity,  on  either  a  firm  or 
interruptible  basis,  from  its  own 
generation  sources  or  purchased  from 
other  electric  utilities  or  Federal  power 
marketing  agercies.  NYSEG  asserts  that 
it  will  schedUiB  all  exports  consistent 
with  the  reliability  criteria,  standards, 
and  guidelines  of  the  North  American 
Electric:  Reliability  Council  and  the 
Northeast  Power  Coordinating  Council. 

N\'SEG  uould  arrange  ior  the 
exported  energy  to  be  transmitted  to 
Ca'nada  over  one  or  more  of  the 
following  international  transmission 
lines  for  which  Presidential  permits  (PP) 
ha\  e  been  previously  issued: 


Owner 


Location 


Voltage 


PresitJential 
permit  No. 


Niagara  Mohawk  Power  Corp 
New  York  Power  Authority  


Devil's  Hole.  NY  ... 
Devil's  Hole.  NY  ... 
Niagara  Falls,  NY  , 
Fort  Covington,  NY 
Massena.  NY  


230  kV 
230  kV 
2-345  kV 
765  kV 
2-230  kV 


PP-31 
PP-30 
PP-74 
PP-56 
PP-25 


PROCEDURAL  MATTERS:  -Any  persons 
desiring  to  be  heard  or  to  protest  this 
application  should  file  a  petition  to 
intervene  or  protest  at  the  address 
provided  above  in  accordance  with 
§§  385.211  or  385.214  of  the  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211.  385.214).  Fifteen  c:opies  of 
such  petitions  and  protests  should  be 
filed  with  the  DOE  on  or  before  the  date 
listed  above,  .Additional  copies  are  to  be 
filed  directly  with:  John  R,  Tigue. 
Manager — Bulk  Power  Sales.  New  York 
State  Electric  &  Gas  Corporation. 
Corporate  Drive.  Kirkwood  Industrial 
Park.  P.O.  Box  5224.  Binghamton,  New 
York  13902-5224  (Fax:  607-762-8496) 
A.\'D  Nicholas  A.  Giannasca.  Esq.. 
Huber  Lawrence  &  Abell,  605  Third 


Avenue,  27th  Floor,  New  York,  New 
York  10158  (Fax:  212-661-5759). 

A  final  decision  will  be  made  on  this 
applications  after  the  environmental 

impac:ts  ha\'e  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliabilitv  of  the  U.S. 
electric  power  supply  system 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  c.opvmg  at  the  address 
provided  above. 


Issued  in  Washington,  DC  on  December  30, 
1996 

.\nthony  (.  Como. 

Manager.  Electric  Power  Regulation.  Office 

of  Coal  &■  Power  Systems,  Office  of  Fossil 

Energy. 

IFR  Dot    Q--if,7  Filed  1-3-97;  8:45  ami 

BILLING  CODE  64&0-Ot-P 


National  Environmental  Policy  Act 
Record  of  Decision  for  the  Disposal  of 
the  S1C  Prototype  Reactor  Plant 

AGENCY:  Department  oi  Energy. 
ACTION:  Record  of  decision. 

SUMMARY:  This  Record  of  Decision  has 

been  prepared  on  the  proposed  disposal 
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of  the  defueled  SlC  Prototype  reactor 
plant,  located  in  Windsor.  Connecticut, 
pursuant  to  Section  102(2)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C.  4321  et  seq.). 
and  in  accordance  with  the  Council  on 
Environmental  Quality  regulations 
implementing  NEPA  procedures  (40 
CFR  parts  1500-1508],  and  Department 
of  Energy  regulations  implementing 
NEPA  procedures  (10  CFR  part  1021). 
The  Department  of  Energy  (DOE)  Office 
of  Naval  Reactors  (Naval  Reactors)  has 
decided  to  promptly  dismantle  the 
defueled  SlC  Prototype  reactor  plant. 
To  the  extent  practical,  the  resulting 
low-level  radioactive  metals  will  be 
recycled  at  existing  commercial 
facilities  that  recycle  radioactive  metals. 
The  remaining  low-level  radioactive 
wastes  will  be  disposed  of  at  the 
Department  of  Energy  Savannah  River 
Site  in  South  Carolina. 

Requests  for  further  mformation 
should  be  directed  to  Mr.  Christopher  G. 
Overton,  Chief,  Windsor  Field  Office. 
Office  of  Naval  Reactors.  U.S. 
Department  of  Energy,  P.O.  Box  393, 
Windsor.  CT  06095.  telephone  (860) 
687-5610. 

SUPPLEMENTARY  INFORMATION:  The  SlC 
Prototype  reactor  plant  is  located  on  the 
10.8-acre  Windsor  Site  in  Windsor. 
Connecticut,  approximately  5  miles 
north  of  Hartford.  .■Xs  a  result  of  the  end 
of  the  Cold  War  and  the  downsizing  of 
the  Navy,  the  SlC  Prototype  reactor 
plant  was  permanently  shut  down  in 
March  1993.  Removal  of  the  spent 
nuclear  fuel  from  the  SlC  Prototype 
reactor  was  completed  in  February 
1995.  After  defueling,  SlC  Prototype 
reactor  plant  systems  were  drained  and 
placed  in  a  stable  protective  storage 
condition.  Since  the  SlC  Prototype 
reactor  plant  is  the  only  activity  at  this 
small  site  and  there  is  no  further  need 
for  this  plant,  a  decision  is  needed  on 
Its  disposal 

The  alternatives  analyzed  in  detail  in 
the  Final  Environmental  Impact 
Statement  were  the  preferred  alternative 
of  prompt  dismantlement,  a  deferred 
dismantlement  alternative,  and  a  "no 
action"  alternative  of  keeping  the 
defueled  SlC  Prototype  reactor  plant  in 
protective  storage  indefinitelv. 

The  alternative  that  DOE  is  selecting, 
the  preferred  alternative,  mvolves  the 
prompt  dismantlement  of  the  reactor 
plant.  All  structures  will  be  removed 
from  the  Windsor  Site,  and  the  Windsor 
Site  will  be  released  for  unrestricted 
use.  To  the  extent  practical,  the 
resulting  low-level  radioactive  metals 
will  be  recycled  at  existing  commercial 
facilities  that  recycle  radioactive  metals. 
The  remaining  low-level  radioactive 


waste  will  be  disposed  of  at  the  DOE 
Savannah  River  Site  in  South  Carolina. 
There  will  be  an  estimated  total  of 
twenty-three  radioactive  material 
shipments  to  the  Savannah  River  Site 
and  tc  commercial  recycling  facilities. 
One  or  two  of  the  shipments  to  the 
Savannah  River  Site  will  be  by  rail  and 
the  remainder  of  the  radioactive 
material  shipments  will  be  by  truck.  The 
Savannah  River  Site  currently  receives 
low-level  radioactive  waste  from  Naval 
Reactors  sites  in  the  eastern  United 
States.  Both  the  volume  and  radioactive 
content  of  the  SlC  Prototype  reactor 
plant  low-level  waste  fall  within  the 
projections  of  Naval  Reactors  waste 
provided  to  the  Savannah  River  Site, 
which  were  included  and  analyzed  in 
the  Savannah  River  Site  Waste 
Management  Final  Environmental 
Impact  Statement  dated  )uly  1995. 

The  deferred  dismantlement 
alternative  would  involve  keeping  the 
defueled  SlC  Prototype  reactor  plant  in 
protective  storage  for  30  years  before 
dismantling  it.  Deferring  dismantlement 
for  30  years  would  allow  nearly  all  of 
the  gamma  radiation  within  the  reactor 
plant  to  decay  away. 

The  "no  action"  alternative  would 
involve  keeping  the  defueled  SlC 
Prototype  reactor  plant  in  protective 
storage  indefinitely.  This  alternative 
would  leave  long-lived  radioactivity  at 
the  Windsor  Site  indefinitely. 

Naval  Reactors  distributed  the  Draft 
Environmental  Impact  Statement  on  the 
SlC  Prototype  Reactor  Plant  Disposal  in 
June  1996.  Comments  from  28 
individuals  and  agencies  were  received 
in  either  oral  or  written  statements  at  a 
public  hearing  or  in  letters.  Nearly  all  of 
the  commenters  expressed  a  preference 
for  the  prompt  dismantlement 
alternative.  The  Final  Environmental 
Impact  Statement,  which  includes 
responses  to  public  comments,  has  been 
issued  and  distributed  to  interested 
parties. 

From  an  environmental  perspective, 
no  single  alternative  stands  out  as  the 
environmentally  preferred  alternative. 
The  no  action  alternative  is  the  least 
preferable  since  it  would  leave  long- 
lived  radioactivity  at  the  Windsor  Site 
indefinitely  and  does  not  provide  for 
eventual  re-use  of  the  Windsor  Site. 
Regarding  prompt  dismantlement  and 
deferred  dismantlement,  neither 
alternative  stands  out  in  this 
comparison,  and  neither  is  considered 
on  balance  to  be  environmentally 
preferred.  Deferred  dismantlement  has 
the  advantage  of  lower  occupational 
radiation  exposure  while  still  providing 
for  eventual  unrestricted  release  of  the 
Windsor  Site.  Prompt  dismantlement 
has  the  advantage  of  not  requiring  long 


term  commitment  of  the  land  for 
surveillance  and  maintenance  of  the 
SlC  Prototype  reactor  plant.  The 
occupational  radiation  exposure 
associated  with  the  prompt 
dismantlement  alternative  is 
comparable  in  magnitude  to  the 
radiation  exposure  routinely  received 
during  operation  and  maintenance  of 
Naval  prototype  reactors.  Also,  the 
impacts  associated  with  the  prompt 
dismantlement  alternative  have  a  higher 
degree  of  certainty  than  those  associated 
with  actions  thirty  years  in  the  future. 
Since  prompt  dismantlement  will  result 
in  unrestricted  release  of  the  Windsor 
Site  at  the  earliest  time  with  little 
occupational  exposure  risk  to  the 
workers,  and  given  that  the  impacts 
associated  with  prompt  dismantlement 
have  a  higher  degree  of  certainty.  Naval 
Reactors  has  decided  to  proceed  with 
the  preferred  alternative  of  prompt 
dismantlement. 

As  discussed  in  the  Final 
Environmental  Impact  Statement,  Naval 
Reactors  implements  a  large  number  of 
conservative  engineering  practices  in  its 
operations.  These  conservative 
engineering  practices  will  serve  to 
assure  that  environmental  impacts  will 
be  very  small.  No  additional  mitigative 
measures  have  been  identified  which 
are  needed  to  further  reduce  the  small 
impacts  which  were  described  in  the 
Final  Environmental  Impact  Statement. 
Accordingly,  all  practicable  means  to 
avoid  or  minimize  environmental  harm 
from  the  preferred  alternative  have  been 
adopted. 

Issued  at  Arlington,  VA  this  30th  dav  of 
December  1996. 

F.L.  Bowman. 

Admiral.  U.S.  Navy.  Director,  Naval  Nuclear 
Propulsion  Program. 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
CFM  Majestic  Inc.  from  the  DOE 
Vented  Home  Heating  Equipment  Test 
Procedure.  (Case  No.  DH-008) 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Department  of 
Energy. 
ACTION:  Notice. 

SUMMARY:  Today's  notice  grants  an 
Interim  Waiver  to  CFM  Majestic  Inc. 
from  the  existing  Department  of  Energy 
(DOE  or  Department)  test  procedure 
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regarding  pilot  light  energy 
consumption  and  weighted  average 
steady-state  efficiency  for  its  models 
A120'.  A125,  A130,  A132.  A230.  A232, 
AB132.  D130.  D132.  D230,  D232,  D332. 
D334.  D336,  DR333,  DR336.  DR339. 
DT336,  DT339,  DT343,  DVR33.  DVR36. 
DVR39,  DVRS3,  DVT36,  DVT39,  DVT43. 
DVTS2,  FS22.  FS32.  FSDV22,  FSDV32, 
HE25.  HE32,  HEB32.  and  HEDV32 
vented  heaters. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  CFM 
Majestic  Inc.  CFM  Majestic  Inc.'s 
Petition  for  Waiver  requests  DOE  to 
grant  relief  from  the  DOE  vented  home 
heating  equipment  test  procedure 
relating  to  the  use  of  pilot  light  energy 
consumption  in  calculating  the  Annual 
Fuel  Utilization  Efficiency  (AFUE)  and 
the  calculation  of  weighted  average 
steadv  state  efficiencv  of  its  models 
A120".  A125,  A130,  A132.  A230,  A232. 
AB132.  D130.  D132.  D230.  D232.  D332, 
D334,  D336,  DR333.  DR336.  DR339. 
DT336,  DT339,  DT343.  DVR33,  DVR36, 
DVR39,  DVRS3.  DVT36,  DVT39.  DVT43. 
DVTS2,  FS22,  FS32.  FSDV22.  FSDV32, 
HE25,  HE32,  HEB32,  and  HEDV32 
vented  heaters.  CFM  Majestic  Inc.  seeks 
to  delete  the  required  pilot  light 
measurement  (Qp)  in  the  calculation  of 
AFUE  when  the  pilot  is  off.  and  to  test 
at  a  minimum  fuel  input  rate  of  two- 
thirds  of  the  maximum  fuel  input  rate 
instead  of  the  specified  50  percent  -  5 
percent  of  the  ma.ximum  fuel  input  rate 
in  the  calculation  of  AFUE.  The 
Department  is  soliciting  comments, 
data,  and  information  respecting  the 
Petition  for  Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  Februarv 
5,  1997. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  DH- 
008,  Mail  Stop  EE~i3.  Room  lJ-018. 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585- 
0121,(202)  586-7140. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  W  Hui 

U.S.  Department  of  Energy 

Office  of  Energy  Efficiency  and 

Renewable  Energy 
Mail  Stop  EE-43 
Forrestai  Building 
1000  Independence  Avenue.  SW., 
Washington,  DC  20585-0121 
(202) 586-9145 
Eugene  Margolis.  Esq. 
U.S.  Department  of  Energy 
Office  of  General  Counsel 
Mail  Stop  GC-72 
Forrestal  Building 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0103 


(202) 586-9507 

SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
.^ct.  as  amended  (EPCA).  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  vented  home 
heating  equipment.  The  intent  of  the 
test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  informed  purchasing 
decisions.  These  test  procedures  appear 
at  Title  10  CFR  Part  430.  Subpart  B. 

The  Department  amended  tne  test 
procedure  rules  to  provide  for  a  waiver 
process  by  adding  §  430.27  to  Title  10 
CFR  Part  430.  45  FR  64108,  September 
26.  1980.  Subsequently.  DOE  amended 
the  waiver  process  to  allow  the 
Assistant  Secretary-  for  Energy  Efficiency 
and  Renewable  Energy  (.Assistant 
Secretary)  to  grant  an  Interim  Waner 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  Title  10  CFR  Part  430. 
§430, 27(a)(2). 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarilv 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
pro\ide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  tecome 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver, 

,\n  Interim  Waiver  will  be  granted  if 
it  is  determined  that  the  applicant  will 
experience  economic  hardship  if  the 
.Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary. determines 
that  it  would  be  desirable  for  public 
poHcy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver,  Title  10  CFR  Part  430. 
§  430.27(g).  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days,  or 
until  DOE  issues  a  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  l&O  davs.  if  necessary. 

On  October  3 1.1 996.  CFM  Majestic 
Inc.  filed  an  Application  for  Interim 
Waiver  and  a  Petition  for  Waiver 
regarding  (a)  pilot  light  energy 


consumption  and  (b)  weighted  average 
steady  state  efficiencv, 

CFM  Majestic  Inc,  seeks  an  Interim 
Waiver  from  the  DOE  test  provisions  in 
section  3.5  of  Title  10  CFR  Part  430. 
Subpan  B,  .Appendix  O,  that  requires 
measurement  of  energy  input  rate  of  the 
pilot  light  (Qp).  and  the  use  of  this  data 
in  section  4  2  6  for  the  calculation  of 
AFUE,  where 

AFUE  =  (4400T1ssT1uQ,n.ma.)/ 

(4400TissQ,n  max  +  2  5(4600)ti„Qp) 
Instead.  CFM  .Majestic  Inc  requests 
that  it  be  allowed  to  delete  Qp  and 
accordingly,  the  (2  5(4600)ti„  Qp)  term 
in  the  calculation  of  AFUE.  CFM 
Majestic  Inc.  states  that  instructions  to 
turn  off  the  transient  pilot  bv  the  user 
when  the  heater  is  not  m  use  are  in  the 
I'ser  Instruction  Manual  and  on  a  label 
adjacent  to-^the  gas  control  valve. 
Therefore,  the  additional  energy  savings 
that  result  when  the  pilot  is  turned  off 
(Qp  -  O)  should  be  credited.  Since  the 
current  DOE  test  procedure  does  not 
address  pilot  light  energy  savings.  CFM 
Majestic  Inc.  asks  that  the  Interim 
Waiver  be  granted. 

CF.M  Maiestic  Inc,  also  seeks  an 
Interim  Waiver  from  the  DOE  test 
provisions  in  section  3,1.1  of  Title  10 
CFR  Part  430,  Subpart  B.  Appendix  O. 
which  requires  steady  state  efficiency  of 
manually  controlled  vented  heaters  with 
various  input  rates  to  be  determined  at 
a  fuel  input  rate  of  50  percent  z  5 
percent  of  the  maximum  fueJ  input  rate, 
and  the  use  of  this  data  in  section  4.2.4 
to  determine  the  weighted  average 
steady  state  efficiency  needed  in  the 
calculation  of  .AFIT!.  Instead.  CFM 
Majestic  Inc.  requests  that  it  be  allowed 
to  determine  steady  state  efficiency, 
weighted  a\erage  steady  state  efficiency, 
and  .AFUE  at  a  minimum  fuel  input  rate 
of  two-thirds  of  the  maximum  fuel  input 
rate  for  its  manually  controlled  vented 
heaters  which  do  not  adjust  to  an  input 
rate  as  low  as  50  percent  z  5  percent. 
Since  the  current  DOE  test  procedure 
does  not  address  steady  state  testing  for 
manually  controlled  vented  heaters  with 
various  input  rates  at  fuel  input  rates 
other  than  50  percent  ±  5  percent  of  the 
maximum  fuel  input  rate.  CFM  Majestic 
Inc.  asks  that  the  waiver  be  granted. 

Previous  Petitions  for  Waiver  to 
exclude  the  pilot  light  energy  input  term 
in  the  calculation  of  .AFL'E  for  home 
heating  equipment  with  a  manual 
transient  pilot  control  and  allowance  to 
determine  weighted  average  steady  state 
efficienc)  used  in  the  calculation  of 
AFUE  at  a  minimum  fuel  input  rate  no 
greater  than  two-thirds  of  the  maximum 
fuel  input  rate  instead  of  the  specified 
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50  percent  ±  5  percent  of  the  maximum 
fuel  input  rate  have  been  granted  by 
DOE  to  Appalachian  Stove  and 
Fabricators.  Inc..  56  FR  51711.  October 
15.  1991;  Valor  Incorporated,  56  FR 
51714,  October  15.  1991;  CFM 
International  Inc.,  61  FR  17287,  April 
19,  1996;  Vermont  Castings,  Inc..  61  FR 
17290,  April  19,  1996;  Superior 
Fireplace  Company,  61  FR  17885.  April 
23,  1996;  and  Vermont  Castings,  Inc.,  61 
FR  57857,  November  8.  1996. 

Thus,  it  appears  likely  that  CFM 
Majestic  Inr.'s  Petition  for  Waiver  for 
pilot  light  and  weighted  average  steady 
state  efficiency  for  home  heating 
equipment  will  be  granted.  In  tho.se 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been 
demonstrated  based  upon  DOE  having 
granted  a  wni\er  for  a  similar  product 
design,  it  is  in  the  public  interest  to 
have  similar  products  tested  and  rated 
for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  CFM  Majestic  Inc.  an  Interim 
Waiver  for  its  models  .^120,  A125, 
A130.  A132,  A230,  A232,  AB132,  D130, 
D132,  D230,  D232,  0332.  D334.  D336. 
DR333.  DR336,  DR339.  DT336.  DT339, 
DT343.  DVR33,  DVR36.  DVR39,  DVRS3, 
DVT36,  DVT39.  DVT43,  DVTS2,  FS22. 
FS32,  FSDV22,  FSDV32,  HE25,  HE32, 
HEB32,  and  HEDV32  vented  heaters. 
CFM  Majestic  Inc.  shall  be  permitted  to 
test  its  models  A120.  A125,  A130,  A132, 
A230,  A232.  AB132.  0130.  0132.  D230, 
D232,  0332,  0334.  0336.  OR333, 
OR336,  DR339,  DT336,  DT339.  DT343, 
DVR33,  DVR36,  DVR39,  0VRS3.  DVT36. 
DVT39,  OVT43.  0VTS2,  FS22.  FS32. 
FSDV22,  FSOV32,  HE25.  HE32.  HEB32, 
and  HEOV32  vented  heaters  on  the  basis 
of  the  test  pro<:edures  specified  in  Title 
10  CFR  Part  430,  Subpart  B.  Appendix 
O.  with  the  modifications  set  forth 
below: 

(i)  Delete  paragraph  3.5  of  Appendix 
O. 

(ii]  Delete  paragraph  4.2.4  of 
.\ppendix  O  and  replace  with  the 
following  paragraph: 

4.2.4  Weighted  .Average  Steady-Stale 
Efficiency,  (a)  For  manually  controlled 
heaters  with  various  input  rates,  the 
weighted  average  steady-state  efficiency 
(tIss wt)  is; 

(1)  At  50  percent  t  5  percent  of  the 
maximum  fuel  input  rate  as  measured  in 
either  section  3.1  1  to  this  appendix  for 
manually  controlled  gas  vented  heaters 
or  section  3.1.2  to  this  appendix  for 
manually  controlled  oil  vented  heaters, 
or 

(2)  At  the  minimum  luel  input  rate  as 
measured  in  either  .sec:tion  3  1.1  to  this 
appendix  for  manually  controlled  gas 
vented  heaters  or  section  3.1.2  to  this 


appendix  for  manually  controlled  oil 
vented  heaters  if  the  design  of  the  heater 
is  such  that  50  percent  +  5  percent  of  the 
maximum  fuel  input  rate  can  not  be  set, 
provided  the  tested  input  rate  is  no 
greater  than  two-thirds  of  maximum 
input  rate  of  the  heater. 

(b)  For  manually  controlled  heater 
with  one  single  firing  rate,  the  weighted 
average  steady-state  efficiency  is  the 
steady-state  efficiency  measured  at  the 
single  firing  rate. 

(iii)  Delete  paragraph  4.2.6  of 
Appendix  O  and  replace  with  the 
following  paragraph: 

4.2.6  Annual  Fuel  Utilization 
Efficiency.  For  manually  controlled 
vented  heaters,  calculate  the  Annual 
Fuel  Utilization  Efficiency  (AFUE)  as  a 
percent  and  defined  as: 
AFUE  =  Tiu 
Where: 

r\u  -  as  defined  in  section  4.2.5  of  this 
appendix. 

(iv)  With  the  exception  of  the 
modification  set  forth  above,  CFM 
Majesticlnc.  shall  comply  in  all 
respects  with  the  procedures  specified 
in  Appendix  O  of  Title  10  CFR  Part  430, 
Subpart  B. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company. 
This  Interim  Waiver  may  be  removed  or 
modified  at  any  time  upon  a 
determination  that  the  factual  basis 
underlying  the  Application  is  incorrect. 

This  Interim  Waiver  is  effective  on  the 
date  of  issuance  by  the  Assistant 
Secretary  for  the  Office  of  Energy 
Efficiency  and  Renewable  Energy.  The 
Interim  Waiver  shall  remain  in  effect  for 
a  period  of  180  days  or  until  DOE  acts 
on  the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180-day  period,  if  necessary. 

CFM  Majestic  Inc.'s  Petition  for 
Waiver  requests  DOE  to  grant  relief  from 
the  DOE  vented  home  heating 
equipment  relating  to  the  pilot  light  and 
weighted  average  steady  state  efficiency. 
CFM  Majestic  Inc.  seeks  (a)  to  exclude 
the  pilot  light  energy  consumption  in 
the  calculation  of  AFUE.  and  (b)  to 
determine  the  weighted  average  steady 
state  efficiency  used  in  the  calculation 
of  AFUE  at  a  minimum  fuel  input  rate 
of  two-thirds  of  the  maximum  fuel  input 
rate  instead  of  the  specified  50  percent 
±  5  percent  of  the  maximum  fuel  input 
rate.  Pursuant  to  paragraph  (b)  of  Title 
10  CFR  Part  430.27,  the  Department  is 
hereby  publishing  the  "Petition  for 
Waiver." 

The  Department  solicits  comments, 
data,  and  information  respecting  the 
Petition. 


Issued  in  Washington.  DC  December  27, 
1996. 

Chri.stine  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 

Renewable  Energy. 

October  31.  1996 

The  Honorable  Christine  Ervin. 

.Assistant  Secretary  for  Energy  Efficiency  & 

Renewable  Energy. 
United  States  Department  of  Energy, 
Forrestal  Building. 
1000  Independence  .Avenue.  S.W., 
Washington.  D.C.  20585, 
USA. 

Dear  Madame:  We  would  like  to  inform 
you  that  our  name  was  recently  changed  to 
reflect  the  current  growth  in  our  company. 
Accordingly.  CFM  International  Inc.  which 
was  previously  granted  with  the  same 
waivers  mentioned  L'rIow  was  changed  to 
CFM  Majestic  Inc. 

Furthermore.  CFM  Mainstic  Inc.  now  have 
four  subsidiaries  namely  The  CFM  .Majestic 
Products  Company:  The  Majestic  Products 
C^ompany;  Vermont  Casting  Int.:  and 
Timberline(!as  Logs  inc. 

CFM  .Majestic  Inc.  models  DV32,  DV34. 
DV36,  DV40.  DVS2,  DVS,i,  FA20,  FS30, 
FSDV30.  HE30.  HEDV.30/HEDV;jO-l  which 
were  granted  waivers  for  pilot  energy 
consumption  relief  for  manualh  controlled 
heaters  in  the  calculation  of  Annual  Fuel 
Utilization  Efficienc\'  (.AFUE)  and  calculation 
procedure  for  weighted  average  steadv  state 
efficiency  for  manually  controlled  heaters 
with  various  input  rates  (please  refer  to 
Federal  Register  Notice  dated  Dec.  28.  1995 
&  April  19.  1996— Case  No,  DH-0G4)— have 
been  upgraded  with  new  logs  new  ceramic 
front  burner  and  new  mr)del  number  namely 
DVR33,  DVR36,  DVT3fa,  DVT43,  DVTS2. 
DVRS3,  HE25.  FS32.  FSDV32.  HE32,  HEB32, 
HEDV32  respectively.  However,  the  same 
transient  pilot  and  manually  controlled  gas 
valve  which  were  petitioned  and  granted  in 
the  aforementioned  waivers  were  used  to 
models  DVR33.  D\'R36.  DVT36.  DVT43. 
DVTS2.  DVRS3.  HE25   FS32.  FSDV:i2,  HE32. 
HEB32,  HEDV32 

.Also,  we  would  like  to  inform  \'ou  that 
models  HE40  and  FADV20  which  were 
granted  waivers  for  pilot  energy  consumption 
relief  for  manually  controlled  heaters  in  the 
calculation  of  Annual  Fuel  Utilization 
Efficiency  'AFUE)  and  calculation  procedure 
for  weighted  average  steady  state  efficiency 
for  manually  controlled  heaters  with  various 
input  rates  (please  refer  to  Federal  Register 
Notice  dated  Dec.  28.  1995  &  April  19, 
1996— Case  No.  DH-004)  will  not  be 
manufactured,  hence  waivers  previously 
granted  to  these  models  are  no  longer 
required. 

CFM  Majestic  Inc.  would  like  to  submit  a 
Petition  for  VVai\er  and  an  Application  for 
interim  Waiver  pursuant  to  Title  10  Code  of 
Federal  Regulations  430.27.  as  amended  on 
November  14.  1986  for  models  DVR33. 
DVR36.  DVT36.  DVT43.  DVTS2,  DVRS3, 
HE25,  FS32.  FSDV32.  HE32,  HEB32, 
HEDV32 

Accordingly.  CFM  Majestic  Inc.  would  like 
to  request  acceptance  of  two  waivers  from  the 
test  procedures  which  appears  at  10  CFR. 
part  430,  subpart  B,  Appendix  f ) — Uniform 
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Test  Method  for  Measuring  the  Ener^' 
Consumption  of  Vented  Home  Heating 
Equipment  for  gas  appliance  models 
included  in  this  request.  Below  are  excerpts 
from  Vermont  Castings  Incs  letter  to  The 
Honorable  Christine  Ervin  dated  )uly  7, 
1995— explaining  in  detail  the  particulars 
regarding  the  waivers  requested  above. 

Waiver  Request  Mo.  1 

This  request  refers  to  section  3.1.1— Gas 
fueled  vented  home  heating  equipment  and 
section  4.2.4— Weighted  average  steadv  statr 
efficiency.  These  sections  state  that  for 
manually  controlled  heaters  with  various 
input  rates  the  weighted  average  steadv  state 
efficiency  is  measured  at  a  hiel  rate  input  rate 
of  plus  or  minus  5  percent  of  50  percent  of 
the  maximum  fuel  input  rate.  All  the  gas 
appliance  models  uicluded  in  this  request 
utilize  a  combination  gas  rontrol  which  has 
a  variable  pressure  regulator  set  point  which 
allows  the  user  to  easilv  vary  the  manifold 
pressure  of  the  appliance  within  a  fixed 
range  of  pressures.  Specificaily  the  range  of 
manifold  pressure  adjustment  for  Natural  Gas 
is  3.5"  w.c.  to  1.7"  w.f..  and  for  Propane  Gas 
from  10.0"  w.c.  to  4.9"  w.c.  These  pressure 
ranges  allow  the  user  to  vary  the  fuel  input 
rates  on  all  models  included  in  this  request 
from  maximum  input  to  minimum  input 
which  is  70%  of  maximum  input  and  it  is 
therefore  not  possible  to  obtain  a  rate  of  50% 
of  the  maximum  input  when  the  heater  is 
operated  according  to  Manufacturer's 
installation  Operating  .Manual.  Since  the 
50%  rate  specified  in  the  Regulations  can  not 
be  normally  achieved  on  the.se  products  we 
request  that  this  requirement  be  wai\ed  for 
the  gas  appliances  included  in  this  request, 

CFM  .Majestic  Inc.  requests  to  utilize  the 
test  procedure  proposed  hv  DOE  on  .August 
23.  1993—58  FR  44538,  Accordingly,  we 
request  to  calculate  the  weighted  average 
steady  state  efficiency  using  the  minimum 
obtainable  fuel  input  rate  provided  this  rate 
is  no  greater  than  '\i  the  maximum  input  rate 
of  the  heater.  Specifically,  the  models 
included  in  this  request  will  be  tested  at  4-., 
of  maximum  fuel  input  rate. 

The  current  test  procedure  does  not  credit 
CFM  Majestic  Inc  for  the  additional  energv 
savings  that  occur  when  the  minimum  fuel 
input  rate  is  limited  to  70%  of  maximum 
input  rate.  Test  data  shows  a  significant 
increase  in  the  actual  overall  .AFl.^E  when 
compared  to  results  obtained  at  a  rate  of  50% 
of  maximum  fuel  input  rate  C^opies  of 
confidential  test  data  confirming  the  energy 
savings  will  be  forwarded  to  vou  upon 
request. 

Waiver  Request  \'o.  2 

This  request  refers  to  section  3.5 — Pilot 
Light  Measurement  and  section  4.2.6 — 
Annual  Fuel  Utilization  Efficiency  (AFUEl. 
These  sections  require  the  measurement  of 
energy  input  to  the  pilot  light  (Q;,)  and  the 
Lse  of  this  data  in  the  calculation  of  AFl-'E 
for  the  energy  consumed  by  the  pilot  light 
when  the  heater  is  not  in  operation 

All  gas  appliance  models  included  in  this 
request  are  designed  with  a  transient  pilot 
which  is  to  be  turned  off  by  the  user  when 
the  heater  is  not  in  use  The  rontrol  knob  on 
the  combination  gas  control  in  these  heaters 
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has  three  positions— "OFF".  "PILOT"  and 
"ON".  Gas  flow  to  the  pilot  is  obtained  by 
rotating  the  control  knob  from  "OFF"  to 
"PILOT",  depressing  the  knob,  holding  in. 
and  pressing  the  piezo  ignitor.  When  the 
pilot  heats  a  thermocouple  element, 
sufficient  voltage  is  supplied  to  the 
combination  gas  control  for  the  pilot  to 
remain  lit  when  the  knob  is  released  and 
turned  to  the  "ON"  position.  The  main 
burner  can  then  be  ignited  bv  moving  an 
"ON/OFF"  switch  to  the  "ON"  position 
Since  the  current  test  procedure  does  not 
credit  (TM  Maiestic  Inc  for  the  additional 
savings  that  t)ccur  when  the  pilot  is  turned 
off  we  request  the  requirement  to  include 
energy  input  to  the  pilot  light  m  AFIJE 
calculation  be  waived  for  these  appliances, 

CFM  Majestic  Inc.  requests  to  utilize  the 
test  procedure  proposed  bv  DOE  on  August 
23.  1993—58  FR44538  Specifically,  we 
request  the  term  involving  the  pilot  light 
energ)  consumption  be  aeleted  from  the 
calculation  of  AFL'E  for  all  gas  appliance 
models  included  in  this  request.  This  results 
in  an  AFUE  which'is  equal  to  the  heating 
seasonal  efficiencv. 

Test  data  shows  a  significant  increase  in 
the  actual  overall  AFUE  when  compared  to 
results  obtained  when  energy  input  to  the 
pilot  is  included  in  the  overall  AFUE.  Copies 
of  confidential  test  data  confirming  the 
energ\  savings  will  be  forwarded  to  you  upon 
request, 

CF.M  Majestic  Inc.  is  confident  that  both  of 
these  waivers  will  be  granted,  as  similar 
waivers  have  been  granted  in  the  past  to 
Vermont  Casting  Inc..  CFM  International  Inc 
and  other  I'.S  manufacturers.  Also,  the 
revisions  to  the  test  procedures  which  we 
request  have  been  published  by  DOE  as 
proposed  changes  on  August  23   1993-58 
FR  44538 

Any  question  regarding  this  subject,  please 
contai  t  me  at  the  above  address.  Your  help 
is  highly  appreciated.  Thank  you. 

Yours  Truly 

Ferdinand  M.  Francisco. 

Lab.  Manager.  CFM  Majestic  Inc. 

[FR  Doc,  97-168  Filed  1-3-97:  8:45  am) 

BILLING  CODE  64&0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-1 58-000) 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

December  30,  1996 

Take  notice  that  on  December  17, 
1996.  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle).  Post  Office  Box 
1642,  Houston,  Texas  77251-1642.  filed 
in  Docket  No.  CP97-158-O00  a  request 
pursuant  to  §§157.205  and  137  211  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157,211)  for  authorization  to  upgrade 
the  Indiana  Gas  Company.  Inc  .'s 
(Indiana  Gas)  Bloomingdale  Meter  and 


Regulation  Station,  an  existing  delivery 
point  located  in  Parke  County,  Indiana. 
Panhandle  makes  such  request  under  its 
hlanket  certificate  issued  in  Docket  No. 
CP83-8.3-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  replace  certain 
inefficient  and  undersized  facilities 
with  more  efficient  upgraded  facilities 
so  as  to  allow  increased  pressure  at  this 
deliverv  point.  The  proposed  facilitv 
upgrade  is  classified  as  minor,  above 
ground  modifications,  which  will 
include  the  upgrade  of  internal 
components  of  the  regulators,  such  as 
removing  the  current  500  psi  maximum 
spring  in  the  pilot  of  each  of  the  four  3- 
inch  Mooney  regulators  and  replacing  it 
with  a  400-900  psi  range  spring.  It  is 
slated  that  such  facility  upgrade  is 
proposed  to  increase  the  maximum 
capacity  of  the  Bloomingdale  meter 
station  to  approximately  23  700  Mcf  per 
day.  and  increase  the  operating  pressure 
from  275  psig  to  500  psig.  Panhandle 
indicates  that  the  increased  service 
availability  will  be  provided  within 
Indiana  Gas'  e.xisting  entitlements. 

The  estimated  cost  of  upgrading  the 
proposed  facilities  is  $5,000.  Panhandle 
states  that  Indiana  Gas  will  reimburse 
the  cost  of  the  facilities. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  15"  205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  da\  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  d.s  an  application  for 
authorization  pursuant  to  Section  7  of 
the  .Natural  Gas  Act. 
Lois  D.  Cash  A. 
Secrelaiy 
(FR  Do(    9"-n  3  Filed  1-3-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5«72-81 

RetroflVRebuild  Requirements  for  1993 
arKi  Earlier  Model  Year  Urt>an  Buses; 
Approval  of  a  Notification  of  Intent  to 
Certify  Equipment 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Agency  Certification 

of  Equipment  for  the  Urban  Bus 

RetrofityRebuild  Program. 

SUMMARY:  The  Agency  received  a 
notification  of  intent  to  certifv' 
equipment  signed  December  13,  1995. 
from  Engine  Control  Systems  Ltd.  (ECS) 
with  principal  place  of  business  at  165 
Pony  Dr.,  Newmarket.  Ontario.  Canada 
L3Y7V1  for  certification  of  urban  bus 
retrofit/rebuild  equipment  pursuant  to 
40  CFR  85.1401-85.1415.  The 
equipment  is  applicable  to  petroleum- 
fueled  Detroit  Diesel  Corporation  (DDC) 
two-cycle  engines  originally  installed  in 
an  urban  bus  from  model  year  1979  to 
model  year  1993,  exclusive  of  the  DDC 
6L71TA  1990  model  year  engines,  all 
alcohol  fueled  engines,  and  models 
which  were  manufactured  with 
particulate  trap  devices  (see  Table  A). 
On  August  8,  1996  EPA  pubhshed  a 
notice  in  the  Federal  Register  that  the 
notification  had  been  received  and 
made  the  notification  available  for 
public  review  and  comment  for  a  period 
of  45  days  (60  Fl  41408).  EPA  has 
completed  its  review  of  this  notification, 
and  the  comments  received,  and  the 
Director  of  the  Engine  F*rograms  and 
Compliance  Division  has  determined 
that  it  meets  all  the  requirements  for 
certification.  Accordingly,  EPA 
approves  the  certification  of  this 
equipment. 

The  certified  equipment  provides  25 
percent  or  greater  reduction  in  exhaust 
emissions  of  particulate  matter  (PM)  for 
the  engines  for  which  it  is  certified. 

The  ECS  notification,  as  well  as  other 
materials  specifically  relevant  to  it,  are 
contained  in  F*ublic  Docket  A-93— 42. 


category  XIV-A,  entitled  "Certification 
of  Urban  Bus  Retrofit/Rebuild 
Equipment",  This  docket  is  located  in 
room  M-1500,  Waterside  Mall  (Ground 
Floor),  U  S.  Environmental  Protection 
Agency,  401  M  Street  SW,  Washington, 
DC  20460. 

Docket  items  may  be  inspected  from 
8:00  a.m.  until  5:30  p.m..  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2.  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

DATES:  The  effective  date  of  certification 
is  established  in  a  letter  to  ECS  dated 
December  9.  1996  for  the  equipment 
described  in  the  ECS  notification.  This 
certified  equipment  may  be  used 
immediately  by  urban  bus  operators. 
Operators  who  have  chosen  to  comply 
with  program  1  or  program  2  can  utilize 
this  equipment  or  other  equipment  that 
is  certified  for  any  engine  that  is  listed 
in  Table  .-K  that  imd^rgoes  rebuild. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Erb.  Engine  Compliance 
Programs  Group,  Engine  Program  & 
Compliance  Division  (6403J).  U.S. 
Environmental  Protection  Agencv.  401 
M  St.  SW,  Washington,  D.C.  20460. 
Telephone:  (202)  233-9259. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

By  a  notification  of  intent  to  certify 
signed  December  13.  1995.  ECS  applied 
for  certification  of  equipment  applicable 
to  petroleum-fueled  Detroit  Diesel 
Corporation  (DDC)  two-cycle  engines 
originally  installed  in  an  urban  bus  from 
model  year  1979  to  model  year  1993, 
exclusive  of  the  DDC  6L7ltA  1990 
mode!  year  engines  and  models  which 
were  manufactured  with  particulate  trap 
devices  or  alcohol  fueled  (see  Table  A). 
The  notification  of  intent  to  certify 
states  that  the  equipment  being  certified 
is  an  oxidation  converter  muffler 
(OCM).  The  OCM  contains  an  oxidation 
catalyst  developed  specifically  for  diesel 
applications,  packaged  as  a  direct 
replacement  for  the  muffler.  The 
application  demonstrates  that  the 
candidate  equipment  provides  a  25 

Table  A.— Certification  Levels 


percent  or  greater  reduction  in 
emissions  of  particulate  matter  (PM)  for 
petroleum  fueled  diesel  engines  relative 
to  an  original  engine  configuration  with 
no  after  treatment  installed. 
Certification  is  applicable  to  engines 
that  are  rebuilt  to  original  specifications, 
or  in-use  engines  that  are  not  rebuilt  at 
the  time  the  OCM  is  installed  provided 
the  engine  meets  engine  oil 
consumption  limits  specified  by  ECS. 
ECS  is  also  certifying  a  25  percent 
reduction  in  PM  for  engines  that  are 
retrofit/rebuilt  with  certified  rebuild  kits 
that  do  not  include  after  treatment 
devices  if  the  OCM  is  installed  at  the 
same  time  the  retrofit/rebuild  occurs. 
Currently,  this  applies  to  the  DDC 
retrofit/rebuild  kit  which  was  certified 
on  October  2,  1995  (60  FR  51472)  for  the 
6V92TA  MUl  model  and  to  the  kit 
certified  on  July  19,  1996  (61  FR  37738) 
for  the  6V92TA  DDEC  II  model. 

Certification  of  the  OCM  does  not 
trigger  any  new  program  requirements 
for  applicable  engines,  because  the 
requirement  to  use  equipment  certified 
to  achieve  at  least  a  25%  reduction  has 
already  been  triggered  for  these  engines. 

Using  engine  dynamometer  testing  in 
accordance  with  the  Federal  Test 
Procedure  for  heavy-duty  diesel  engines 
on  a  1991  DDC  6V92TA  DDEC  II  engine, 
ECS  documented  a  26%  reduction  in 
PM  emission  after  retrofit.  The  test 
results  for  this  engine  with  the  certified 
retrofit  equipment  installed  meet 
applicable  Federal  emission  standards 
for  hydrocarbon  (HC),  carbon  monoxide 
(CO),  oxides  of  nitrogen  (NOx).  and 
smoke  emissions.  In  chassis  testing 
performed  over  the  Central  Business 
District  (CBD)  sequence  on  a  1987  DDC 
6V71N  engine.  ECS  demonstrated  a  42% 
PM  emission  reduction  after  retrofit. 
Using  chassis  testing  performed  over  the 
New  York  Composite  (NYC)  sequence 
on  this  same  engine,  ECS  demonstrated 
a  37%  reduction  in  PM  emission. 

Table  A  provides  the  PM  emission 
certification  levels  for  the  ECS 
equipment  for  the  specified  models  and 
model  years. 


Engine  fiKXiels 

Mfidel  year 

PM  Level ' 
with  OCM 

PM 
Level  2with 
OCMand 
DDC  Cer- 
tified Re- 
build kit 

Code/Family 

6VS2TAMUI  _ 

6V92TA  DDEC  1  „ 

197&-87  .. 
198a-1989 
198&-87  .. 
1988-90  .. 

1991   

1992-93  .. 

0.38 
0.23 
0.23 
0.23 
053 
0.19 

0.22 
0.17 
N/A 
0.17 
N/A 
N/A 

All. 
All. 
All. 

6V92TADDECII  

All. 
AH. 

7dA 
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Table  A.— Certification  Levels— Continued 


Engine  mcxjels 


Model  year 


PM  Level ' 
wittiOCM 


PM 
Level  ^with 
OCM  and 
DDC  Cer- 
tified Re- 
build krt 


Code/F  amity 


6V71N  

6V71T  

6L71TA  

6L71TADDEC 


1973-89 
1985-66 
1988-89 

1990-91 


0.38 
0.38 
0.23 
0.23 


N/A 

AH. 

N/A 

All. 

N/A 

All. 

N/A 

All 

^PP^f  nl^^LA.  certificationlevels  for  the  1991  6V92TA  DDEC  II,  and  6L71TA  DDEC  engine  models  are  based  on  Pamiiy  Em,ss.on  Limits 
L..  ,  '"?^®  EPA  s  averaging,  banking  and  trading  program  (AB&T),  These  limits  are  higher  than  the  199^  PM  standard  of  0'26  cVbho-hr  The 
cwnifx^A^  ri'on^  n  "^'^  table  for  the  engines  that  are  equipped  with  the  OCM  provide  at  least  a  25%  reduction  from  the  FEl  The  ^^92  to  'Q93 
2.1  ™^  "  ®"3'"^  '"°^®'^  ^^'^  ^'^°  certified  using  FELs  under  the  AB&T  program  and  hkev/ise  the  PM  levels  for  the  enarn^s  eauiDoed 
with  the  OCM  represent  at  least  a  25%  reduction  from  the  FEL.  c  ci:>  u-  u  e  engines  equippec 

?For  6V92TA  MUl  and  6V92TA  DDEC  II  models  that  are  rebuilt  using  a  certified  DDC  emissions  retrofit  kit   ECS  is  certi'yina  the  PM  ena.ne 
emissions  o  reduced  levels  as  provided  in  Table  /V  provided  the  OCM  is  installed  at  the  same  time  the  rebuild  with  the  certifiid  DDC  uoarade 

,V^a%Sa^?^,onPJ^?o^^^^^^^'\^^^'^'^^^'°'^  notifications  were  published  in  the  Federal  Register  on  October  2.  1995  (60  FR51472)  and 
July  19,1996  (61  FH37738)  respectively. 


Under  Program  1,  all  rebuilds  or 
replacements  of  applicable  engines  must 
use  equipment  certified  to  reduce  PM 
levels  by  at  least  25  percent.  This 
requirement  will  continue  for  the 
applicable  engines  until  such  time  as  it 
is  superseded  by  equipment  that  is 
certified  to  trigger  the  0.10  g'bhp-hr 
emission  standard  for  less  than  a  life 
cycle  cost  of  S7,940  (in  1992  dollars). 

ECS  has  established  PM  certification 
levels  as  specified  in  Table  A  for  this 
equipment.  Operators  who  choose  to 
comply  with  Program  2  and  install  this 
equipment,  will  use  the  specified  PM 
emission  levels  in  their  calculation  of 
fleet  level  attained. 

II.  Summary  and  Analysis  of  Comments 

EPA  received  comments  from  two 
parties  on  this  notification.  The  Detroit 
Diesel  Corporation  (DDC)  had  a  number 
of  comments  in  the  following  areas:  test 
engine  selection,  extrapolation  of  test 
results,  reductions  in  non-volatile 
particulate  matter,  certification  of 
equipment  for  u9fe  on  different  stages  of 
engine  rebuild,  certified  emission  levels, 
incomplete  parts  listing  and 
representivity  of  test  data.  The 
Engelhard  Corporation  commented  on 
the  following  areas:  worst  case 
demonstration,  incomplete  parts  listing 
representivity  of  test  data  to  cover  all 
engines  and  types,  and  the  ability  of  the 
OCM  to  reduce  PM  emissions. 

DDC  stated  that  the  test  configuration 
of  the  1991  DDC  6V92TA  DDEC  II 
engine  was  not  clearly  documented  and 
that  the  original  configuration  of  the  test 
engine  was  a  1992  code  4T  engine 
intended  for  use  with  a  particulate  trap 
DDC  questioned  the  relevance  of  testing 
performed  on  an  engine  with  a  unique 
calibration  originally  intended  for  use 
on  trap  equipped  engines.  DDC  noted 
that  test  data  it  developed  during  new 


engine  certification  testing  for  the  1991 
4C  rating  (a  non-trap  configuration)  had 
a  total  PM  level  of  0.218  g/bhp-hr  with 
a  soluble  fraction  (SOP)  of  21.5%.  DDC 
questioned  how  this  engine  could  be 
considered  "worst  case".  Given  that 
oxidation  catalysts  primarily  reduce  the 
SOF  portion  of  PM,  DDC  questioned 
whether  the  OCM  could  reduce  PM 
emissions  on  the  1991  code  4C  rating  bv 
25%  when  the  entire  SOF  fraction  is 
only  21.5%. 

Based  on  the  information  presented 
by  ECS,  it  is  unclear  whether  the  engine 
rating  at  the  time  of  testing  was  in  the 
4T  or  the  4C  configuration.  It  was  not 
clear  from  ECS  that  the  engine  had  been 
con\'erted  from  it's  original  4T  rating. 
Also,  background  historical  information 
tor  this  engine  could  not  be  provided. 
Since  there  is  nothing  in  the  record 
which  indicates  that  the  engine  was 
converted  to  the  4C  configuration,  the 
Agency  assumes  that  it  was  tested  in  the 
original  4T  configuration.  Therefore,  it 
IS  apparent  that  DDC's  comments 
relative  to  SOF  content  of  the  4C 
configuration  relative  to  the  test 
performed  on  the  4T  configuration 
would  not  be  relevant  in  the 
certification  being  discussed.  However, 
it  is  noted  that  because  an  oxidation 
catalyst  mainly  reduces  only  the  SOF 
portion  of  PM,  it  would  not  be  possible 
to  obtain  a  25%  reduction  in  PM  for  anv 
engine  for  which  the  SOF  portion  of  PM 
IS  less  than  25%.  EPA  requests 
information  from  industry  and  the 
general  public  with  regard  to  the 
percentage  of  SOF  that  particular  in-use 
engines  produce.  This  information 
would  be  considered  for  the 
certification  being  discussed  in  this 
notice  and  in  regard  to  the  previous 
certifications  of  oxidation  catalysts 
under  the  urban  bus  retrofit/rebuild 
program. 


In  regard  to  DDC's  and  Engelhard's 
contention  that  the  1991  6V92TA  DDEC 
II  engine  would  not  represent  the  worst 
case  according  to  the  regulations.  EPA 
agrees.  However,  the  1987  6V71N  does 
qualif)'  as  a  "worst  case"  engine  for 
testing  purposes  under  the  urban  bus 
retrofit  regulations,  and  test  results  from 
this  engine  provide  the  basis  for  the 
certification  discussed  herein. 

DDC  questioned  the  relevancy  of  the 
chassis  dynamometer  test  results 
obtained  on  the  6V71N  engine  using  the 
Central  Busir-ss  District  (CBD)  and 
New  York  Composite  (NYC)  cycles  and 
noted  that  EPA  should  not  rely  on  the 
chassis  test  results  in  assessing  whether 
the  OCM  technology  meets 
requirements  to  reduce  PM  emission  by 
25%.  In  response,  the  regulations  allow 
a  certifier  to  use  chassis  based  test        # 
procedures  representative  of  typical 
urban  bus  operation  to  show- 
compliance  with  the  25%  or  greater  PM 
reduction  requirement.  The  CBD 
simulates  stop  and  go  performance  of 
urban  buses  in  the  city  and  the  NYC  was 
incorporated  to  represent  some  higher 
average  speeds  not  seen  in  the  CBD 
which  an  urban  bus  may  on  occasion 
encounter.  After  review.  EPA  found  the 
proposed  chassis  testing  plan  to  be 
acceptable  and  approved  the  use  of 
chassis  testing  to  demonstrate  the  25% 
reduction  in  PM. 

EP.'\  agrees  with  the  comment  from 
Engelhard  and  DDC  that  it  is  tenuous  to 
base  certification  of  OCMs.  intended  for 
engines  using  nnn-particulafe  trap 
ratings,  on  testing  where  the  4T-trap 
based  rating  was  utilized.  However.  ECS 
provided  acceptable  chassis  test  results 
performed  on  a  non-trap  engine  that 
demonstrate  reduction  of  PM  bv  at  least 
25%. 

Engelhard  also  stated  that  the 
reduction  of  26%  demonstrated  on  the 


748 


Federal  Register  /  Vol.  62.  No.  3  /  Monday,  January  6,  1997  /  Notices 


6V92TA  DDEC  II  engine  does  not 
demonstrate  a  sufficient  margin  beyond 
the  25%  level  to  account  for  in-use 
deterioration  of  the  catalyst  over  the 
150,000  mile  performance  warranty 
period.  EPA  finds  that  the  results  of  this 
test  are  not  conclusive  because  the 
engine  configuration  tested  apparently 
does  not  represent  an  urban  bus  engine 
that  could  be  used  to  demonstrate  FM 
reduction  under  the  retrofit'rebuild 
program  since  it  was  apparently  in  a 
calibration  for  a  particulate  trap 
equipped  engine.  However,  chassis 
testing  data  presented  by  ECS  shows  a 
decrease  in  PM  of  at  least  37% 
providing  ample  margin  beyond  the 
required  25%  reduction. 

In  the  notification,  ECS  sought  to  use 
the  OCM  kit  on  engines  which  were  not 
in  need  of  rebuild  at  the  time  of  OCM 
installation  based  on  a  review  of 
specified  engine  conditions.  DDC 
commented  that  certification  should  be 
approved  onU  with  respect  to  engines 
that  have  been  rebuilt  to  original 
specifications  as  the  retrofit/rebuild 
requirements  do  not  apply  until  the 
operator  rebuilds  an  engine  DDC  agreed 
that  under  Program  2  operators  could 
conceivably  install  certified  add-on 
equipment  without  rebuilding  the  base 
engine  and  use  the  certified  emission 
level  in  their  fleet  averaging,  but 
expressed  concerns  that  the  engine  may 
have  worn  cylinders  or  fuel  injection 
t:omponents  in  need  of  rebuild  and.  as 
,1  result,  the  engine  out  PM  emissions 
may  be  high   DDC  stated  that  engine 
wear  conditions  would  create  difficulty 
in  achieving  the  certification  level  when 
.lopiving  the  OCM  to  an  engine  which 
has  not  been  rebuilt 

DIXZ's  claim  that  program 
requirements  do  not  apply  until  an 
operator  rebuilds  an  engine  concerns 
compliance  programs  Operators 
(.boosing  to  com  pi  v  with  Program  1  are 
not  required  to  take  any  action  until  an 
affected  engine  is  rebuilt  or  replaced. 
However,  operators  choosing  to  comply 
with  Program  2  must  ensure  their  Heet 
is  equal  to  or  less  than  their  target  fleet 
level  at  all  times.  Thus,  program 
requirements  apply  continuously  to 
Program  2  operators.  In  addition,  if  an 
operator  desires  to  be  able  to  change 
between  programs,  the  regulations 
require  that  both  programs  be  complied 
with  prior  to  the  switch. 

While  it  is  true  that  Program  1 
requirements  become  effective  when  the 
engine  is  rebuilt.  EP.^  encourages  the 
installation  of  certified  equipment  prior 
to  the  time  it  is  required  under  the 
regulations  in  accordance  with  the 
manufacturer's  instructions. 

In  regard  to  DDCs'  concern  that 
engine  wear  needs  to  be  evaluated  prior 


to  installing  this  equipment.  ECS  has 
modified  its  application  to  remove  the 
language  referring  to  "specified  engine 
calibrations"  which  DDC  stated  was 
vague  and  unenforceable  ana  will 
instead  require  that  operators  determine 
the  oil  consumption  rate  for  an  engine 
to  determine  engine  wear  and  condition 
prior  to  installing  the  OCM.  If  the  rate 
of  oil  consumption  exceeds  1.5  quarts  of 
consumption  per  10  hours  of  operation, 
ECS  will  require  that  the  engine  be 
rebuilt  prior  to  OCM  installation. 
Furthermore.  ECS  is  responsible  for 
meeting  the  performance  warranty  for  a 
period  of  150,000  miles  for  each  engine 
under  this  certification.  EPA  believes 
that  operators  will  rebuild  engines  when 
necessary  in  order  to  keep  their  fleet  in 
reasonable  operating  condition.  The 
decision  to  rebuild  will  not  be  affected 
by  the  option  to  install  a  catalyst. 
Rather,  operators  will  only  choose  to 
install  the  catalyst  in  order  to  reduce 
emissions,  and  not  in  place  of  a  needed 
rebuild.  It  is  noted  that  the  chassis 
testing  data  presented  demonstrates  a 
37%  to  42%  reduction  in  the  case  where 
the  engine  was  rebuilt.  Based  on  these 
levels  of  reduction,  it  is  apparent  there 
should  be  ample  margin  between  the  in- 
use  emissions  of  an  engine  that  the 
operator  finds  is  not  in  need  of  a  rebuild 
to  reasonably  project  that  the  levels 
stated  in  Table  A  can  be  met. 

DDC  questioned  reported  reductions 
in  the  non-volatile  PM  fraction  with  the 
OCM.  noting  that  it  is  commonly 
accepted  that  oxidation  catalysts  are 
effective  in  oxidizing  volatile 
particulate,  but  have  little  effect  on  the 
non-volatile  component.  In  response, 
ECS  explains  that  effective  diesel 
oxidation  catalysts  will  have  some 
activity  towards  reduction  of  the  non- 
volatile or  insoluble  portion  of  diesel 
particulate.  This  activity  allows  the 
catalyst  to  clean  itself  from  carbon 
build-up  and  prevents  catalyst  fouling, 
particulate  build-up  and  eventual 
plugging  of  the  substrate.  ECS  also 
stated  that  it  is  important  to  recognize 
that,  in  the  measurements  taken,  the 
volatile  organic  fraction  and  non- 
volatile organic  fractions  were  made 
using  the  direct  filter  injection  gas 
chromatography  analysis  DFI/GC 
technique  developed  by  Southwest 
Research  Institute.  Using  this  procedure 
some  small  amount  of  high  molecular 
weight  solubles  that  did  not  volatize 
may  exist  in  the  unvolatized  particulate 
sample  which  would  account  for  the 
reduction  seen.  ECS  stated  that  since 
diesel  engine  oxidation  catalysts  all 
operate  on  the  same  basic  principle,  the 
points  being  made  relative  to  volatile  vs. 
non-volatile  components  of  urban  bus 


PM  emissions  apply  to  the  industry  as 
a  whole  and  should  not  be  confined  to 
the  ECS  certification  review  process. 
EPA  concurs  that  this  issue  should  be 
addressed  on  an  industry-wide  basis. 
Further,  EPA  does  not  have  sufficient 
information  to  resolve  this  issue  based 
on  the  comments  submitted.  Therefore, 
EPA  requests  that  industry  and  the 
public  provide  any  additional 
information  on  this  matter  so  that 
resolution  may  be  reached  in  the  future. 

DDC  and  Engelhard  commented  that 
the  rebuild  on  the  6V'7lN  engine 
appeared  to  be  incomplete.  IDDC  noted 
that  the  rebuild  performed  did  not 
include  fuel  injectors,  piston  rings,  or 
cylinder  liners  all  of  which  would  be 
replaced  during  a  normal  rebuild  and 
which,  if  not  replaced,  would  cause 
inflated  PM  levels.  DDC  stated  that  if 
the  Agency  is  to  rely  on  the  chassis  test 
data  for  certification  of  the  OCM,  it 
should  first  make  certain  that  it  was 
properly  rebuilt  to  the  original  engine 
configuration  prior  to  the  testing.  In 
response,  ECS  has  provided  additional 
documentation  that  the  piston  rings, 
cylinder  liners  and  injectors  were 
replaced  at  the  time  of  rebuild  and  that 
the  engine  was  rebuilt  to  standard 
specifications.  The  failure  to  include 
this  in  the  original  notification  materials 
was  an  oversight. 

With  regard  to  certified  emission 
levels.  DDC  commented  that  the 
proposed  certification  levels  do  not 
represent  a  full  25%  reduction.  For 
example,  for  the  1991  6V92TA  DDEC 
engine  codes  3C  and  4C,  the  original 
certification  testing  yielded  PM 
emission  levels  of  0,25  and  0.22  g/bhp- 
hr,  respectively,  and  the  proposed 
certification  level  of  0.23  g/bhp-hr  given 
in  Table  A  represents  only  a  8% 
reduction  on  average  from  the  original 
certification  test  levels. 

In  response,  the  pre-rebuild  levels 
listed  in  section  85.140? (c)(l)(iii)(A) 
were  determined  by  EPA  based  on 
certification  results  or  engineering  data 
and  judgement.  In  Table  A.  of  today's 
notice,  ECS  has  listed  the  PM  levels  to 
which  it  is  certifying  for  listed  models 
and  years.  In  a  number  of  instances  the 
certification  levels  shown  represent  a 
25%  reduction  from  the  pre-rebuild 
levels  that  were  listed  in  section 
85.1403(c)(l)(iii)(A)  or  the  regulations. 
In  other  instances,  the  number  reflects 
a  25%  reduction  from  the  level  that  was 
certified  by  DDC  during  new  engine 
certification. 

In  the  case  of  the  1991  6V92TA  DDEC 
II  4C  engine  configuration,  the  new 
engine  certification  testing  by  DDC 
yielded  a  PM  emission  level  of  0.22  g/ 
bhp-hr.  However.  DDC  certified  the 
engine  to  a  family  emission  level  (FEL) 
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of  0.30  g/bhp-hr.  The  certification  level 
of  0.23  g,^hp-hr  PM  provides  for  more 
than  a  25%  reduction  from  the  original 
DDC  certification  level  or  FEL  for  this 
engine  and  from  the  pre-rebuild  level  of 
section  83.14Q3(c).  In  previous  urban 
bus  retrofit/rebuild  certifications.  EPA 
has  based  certification  on  the  FEL 
which  the  original  manufacturer 
certified  to  meet  in-use.  In  fact,  the  ECS 
certification  levels  for  the  models  listed 
are  identical  to  tho.se  for  which 
oxidation  catalyst  kits  have  been 
certified  to  date.  In  declaring  a  FEL,  the 
engine  manufacturer  states  the  emission 
level  it  will  achieve  in-use.  That  is  to 
say.  even  though  the  certification  test 
level  is  determined,  the  engine 
manufacturer  declares  a  different 
emission  level  that  it  can  meet  in-use. 
Because  the  urban  bus  retrofit/rebuild 
program  applies  to  in-use  buses,  and 
since  the  rebuild  certifier  is  certifving 
that  a  rebuilt  engine  with  the  retrofit 
equipment  will  meet  the  rebuild 
certification  level  during  the  warranty 
period,  it  makes  sense  to  apply  the  in- 
use  certification  level  or  FEL  as  a  basis 
for  the  reduction.  To  require  certifiers  of 
urban  bus  retrofit/rebuild  equipment  to 
reduce  emissions  from  an  initial  level 
that  the  original  manufacturer  did  not 
use  during  the  original  certification 
would  not  be  reasonable.  As  stated,  EPA 
used  the  FEL  as  a  basis  for  the  25% 
reduction  in  previous  decisions.  EPA 
does  not  believe  it  would  be  reasonable 
to  change  the  basis  for  the  25% 
reduction  as  DDC  has  requested. 

DDC  noted  that  in  order  to  ensure 
optimum  engine  performance, 
emissions  durability  and  fuel  economy, 
DDC  specifies  maximum  exhaust  back 
pressure  limits  for  all  DDC  engines.  DDC 
noted  that  there  was  a  small 
backpressure  increase  during  testing 
and  questioned  whether  the  catalvst 
used  in  testing  had  been  aged  prior  to 
the  test.  DDC  also  noted  that  the 
instructions  to  be  given  to  operators  did 
not  include  backpressure  specifications 
or  procedures  for  checking  backpressure 
after  the  catalyst  is  installed.  ECS  has 
stated  that  careful  attention  will  be  paid 
to  optimizing  the  exhaust  backpressure 
to  a  level  comparable  to  the  original 
muffler.  The  catalyst  used  during  testing 
was  aged  or  degreened  to  provide 
representative  in-use  performance.  ECS 
stated  that  it  does  not  anticipate  that 
checking  the  backpressure  should  be 
required  under  normal  circumstances. 
However,  the  converter  mufflers 
certified  in  this  notice  and  produced  by 
ECS  include  a  port  to  allow  in-use 
backpressure  checks  and  ECS  has 
developed  a  procedure  for  checking  and 
cleaning  the  converter  muffler  that  will 


be  distributed  to  operators  who 
purchase  the  kit. 

DDC  commented  that  EPA  should 
seek  assurances  that  the  certified 
hardware  will  be  available  for  all  engine 
bus  combinations.  ECS  has  indicated  it 
has  completed  design  work  on  the 
majority  of  converter  mufflers  required 
for  this  market.  If  any  specific  design 
should  be  encountered  for  which  a 
converter  muffler  cannot  be  provided 
which  will  meet  the  performance 
criterion,  it  will  be  reported  to  EPA. 
This  coupled  with  the  fact  that  other 
companies  have  alreadv  certified 
equipment  for  the  engines  covered 
under  this  application  should  provide 
adequate  coverage  of  the  marketplace. 

Engelhard  commented  that  because 
thermal  insulation  was  required  on  the 
pre-catalyst  exhaus»  on  testing 
performed  on  the  6V92TA  DDEC  II 
engine,  insulation  should  be  required  on 
all  pre-catalyst  components  for  ECS 
converter  mufflers  to  be  covered  bv 
certification,  in  response.  ECS  explained 
that  no  insulation  was  used  during  the 
chassis  tests  performed  on  the  6V71 
engine  for  which  PM  reductions  were 
demonstrated.  Insulation  of  the  exhaust 
system  is  not  necessary  for  OCM 
installation  on  6V71,  6V92  and  6L71 
mechanical  engine  families  as  the 
exhaust  temperatures  are  sufficient  for 
proper  unit  function.  For  the  engine 
dynamometer  testing  performed  on  the 
6V92TA  DDEC  II  engine,  the  entire 
exhaust  system  was  insulated  ECS 
subsequently  performed  additional 
testing  which  indicates  that  the 
temperature  loss  between  the 
turbocharger  and  converter  muffler  is 
insignificant  and  that  insulation  on  the 
piping  between  the  turbocharger  outlet 
and  the  converter  muffler  is  not  needed. 
However,  ECS  has  determined  that  the 
actual  converter  muffler  must  be 
insulated  in  order  to  maintain  minimum 
catalyst  temperature  for  the  DDEC  II 
engine.  Accordingly.  ECS  has  designed 
all  converter  mufflers  for  use  on  these 
engines  to  include  either  insulation 
located  within  the  muffler  shell  or  via 
an  external  wrap/blanket  over  the 
muffler  casing. 

Engelhard  raised  a  concern  based  on 
the  different  exhaust  temperature 
profiles  and  engine  out  emissions  that 
exist  relative  to  engines  that  are 
naturally  aspirated,  turbo  charged  or 
turbo-charged  after-cooled  engines. 
Engelhard  questioned  whether  an 
engine  that  achieves  a  25%  reduction  on 
a  naturally  aspirated  engine  could 
achieve  the  same  on  a  turbo-charged 
engine.  Engelhard  stated  that  without  a 
demonstration  that  25%  reduction  in 
total  PM  could  be  obtained  on  all 
versions  of  the  6V71.  engine 


certification  should  not  be  granted  for 
all  engines.  Unfortunately,  while 
Engelhard  raised  some  interesting 
questions  in  this  area,  it  did  not  provide 
any  data  or  information  on  catalvst 
efficienc)  as  i:  relates  to  different 
temperatures  that  could  be  used  to 
substantiate  its  claim,  .^t  this  point.  EPA 
does  not  have  information  which  would 
lead  It  to  conclude  that  the  ECS  catalyst 
would  not  be  able  to  provide  the  25% 
reduction  on  the  models  it  has 
identified.  However,  it  is  noted  that  in 
testing  the  19'  1  6V92TA  DDEC  II 
engine.  ECS  provides  information  that 
the  OCM  reduces  emission^  by  26%  on 
an  engine  where  the  temperature 
reached  a  maximum  of  320  degrees 
Centigrade.  These  results  address  the 
concern  relative  to  the  ability  of  the 
OCM  to  reduce  PM  emissions  on 
engines  that  operate  at  the  lower  end  of 
the  temperature  spectrum.  In  regard  to 
the  issue  of  differing  emission  rates. 
EPA  needs  information  to  conclusively 
deal  with  this  on  an  industry-wide  basis 
and  EPA  welcomes  such  information 
from  the  public  and  industrv 

DDC  commented  that  certification  of 
the  ECS  equip:.ient  should  not  cause 
DDC  to  have  additional  liabilitv.  DDC 
cited  language  in  the  preamble  to  the 
final  rule  published  in  the  Federal 
Register  on  April  21,  1993.  page  21381. 
DDC's  concern  was  centered  around  the 
following  statement.  •••    *    •  However,  if 
an  engine  manufacturer  supplies 
retrofit/rebuild  equipment,  it  is 
responsible  for  the  emissions 
performance  of  the  equipment     DDC 
suggested  that  it  was  EPAs  intent  to 
make  engine  ma  lufacturers  accept 
additional  liability  for  rebuild  hardware 
which  they  sell  and  which  is 
subsequently  used  in  a  rebuild  which 
has  been  approved  under  the  program 
The  statement  simply  means  that  if  the 
engine  manufacturer  supplies  retrofit 
equipment  as  part  of  a  certified  rebuild 
kit  (such  as  the  bDC  certified  upgrade 
kit)  then  the  manufacturer  is  responsible 
for  the  warranties  associated  witii  the 
retrofit/rebuild  regulations  If.  on  the 
other  hand,  the  manufacturer  sells 
equipment  for  rebuild  through  its 
normal  sales  process,  and  such  sale  is 
not  part  of  a  certified  kit  with  which  the 
manufacturer  is  affiliated,  the 
manufacturer  is  not  liable  for  equipment 
performance  beyond  its  normal  liability. 
That  is  to  say.  for  equipment  not  sold 
by  the  manufacturer  to  be  included  in 
8  certified  kit  under  the  retrofit/rebuild 
program,  the  ma-  jfacturer  is  not 
responsible  for  the  defect  warrantv  or 
the  performance  warranty  that  is 
associated  with  the  retrofit/rebuild 
program.  The  retrofit/rebuild  equipment 
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certifier,  however,  is  responsible  for 
these  warranties. 

III.  Certification  Approval 

The  Agency  has  reviewed  this 
notification,  along  with  coninients 
received  from  interested  parties,  and 
finds  that  the  equipment  described  in 
this  notification  of  intent  to  certify: 

(1)  Reduces  particulate  matter  exhaust 
emissions  by  at  least  25  percent, 
without  causing  the  applicable  engine 
families  to  exceed  other  exhaust 
emissions  standards; 

(2)  Will  not  cause  an  unreasonable 
risk  to  the  public  health,  welfare,  or 
safety; 

(3)  Will  not  result  in  any  additional 
range  of  parameter  adiustability;  and. 

(4)  Meets  other  requirements 
necessary  for  certification  under  the 
Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses  (40 
CFR  Sections  8.5.1401  through  85.1415). 
The  Agency  hereby  certifies  this 
equipment  for  use  in  the  urban  bus 
retrofit/rebuild  program  as  discussed 
below  in  section  IV 

IV.  Operator  Requirements  and 
Responsibilities 

This  equipment  may  be  used 
immediately  by  urban  bus  operators 
who  have  chosen  to  comply  with  either 
Program  1  or  Program  2,  but  must  be 
properly  applied  Currently,  operators 
having  certain  engines  who  have  chosen 
to  comply  with  Program  1  must  use 
equipment  certified  to  reduce  PM 
emissions  bv  25  percent  or  more  when 
those  engines  are  rebuilt  or  replaced. 
Today's  Federal  Register  notice  certifies 
the  above-described  ECS  equipment  as 
meeting  that  PM  reduction  requirement. 
Only  equipment  that  has  been  certified 
to  reduce  PM  bv  25%  or  more  may  be 
used  by  operators  with  applicable 
engines  who  have  chosen  Program  1. 
Urban  bus  operators  who  choose  to 
comply  with  Program  1  may  use  the 
certified  ECS  equipment  (or  other 
certified  equipment)  until  such  time  as 
the  0.10  g/bhp-hr  standard  is  triggered 
for  the  applicable  engines 

Operators  who  choose  to  comply  with 
Program  2  and  use  the  ECS  equipment 
will  use  the  appropriate  PM  emission 
level  from  Table  A  when  calculating 
their  Heet  level  attained  (FLA) 

As  stated  in  the  program  regulations 
(40  CFR  85.1400  through  85.1415), 
operators  are  required  to  maintain 
records  for  each  engine  in  their  fleet  to 
demonstrate  that  they  are  in  compliance 
with  the  program  requirements 
beginning  January  1.  1995.  These 
records  include  purchase  records, 
receipts,  and  part  numbers  for  the  parts 


and  components  used  in  the  rebuilding 
of  urban  bus  engines. 
Richard  D.  Wilson. 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

|FR  D(x:  97-41  Filed  l-,3-97;  8:45  ami 

BILLING  CODE  6S60-50-P 


[FRL-5673-4] 

Notice  of  Federal  Advisory  Committee 
Meeting,  ORD  Board  of  Scientific 
Counselors 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  as  amended  (5  U.S.C,  App.  2). 
notice  is  hereby  given  that  the 
Environmental  Protection  Agency 
(EPA).  Office  of  Research  and 
Development's  (ORD),  Board  of 
Scientific  Counselors  (BOSC),  will  hold 
its  Executive  Committee  Meeting, 
January  13-14,  1997.  at  the  Ritz-Carlton 
Hotel.  1250  South  Hayes  Street. 
Arlington,  Virginia.  On  Monday,  the 
meeting  will  begin  at  1:00  p.m.  and  will 
recess  at  5:00  p.m.,  and  on  Tuesday, 
January  14,  the  meeting  will  begin  at 
8:00  a.m.  and  will  adjourn  at  4:30  p.m. 
All  times  noted  are  Eastern  Time. 
Agenda  items  include,  but  are  not 
limited  to,  BOSC  Operating  Principles, 
Laboratory  Peer  Review  Discussion. 
ORD  Research  Plan  Evaluation:  Methods 
Development  and  Process  and 
Procedures  for  Formulating  Research 
Plans.  Anyone  desiring  a  draft  BOSC 
agenda  may  fax  their  request  to  Shirlev 
R.  Hamilton  (202)  260-0929.  The 
meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  make 
comments  at  the  meeting,  should 
contact  Shirley  Hamilton.  Designated 
Federal  Official,  Office  of  Research  and 
Development  (8701).  401  M  Street,  SW., 
Washington.  DC  20460;  by  telephone  at 
(202)  260-0468.  In  general,  each 
individual  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  three 
minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  R.  Hamilton,  Designated  Federal 
Official,  U.S.  Environmental  Protection 
Agencv,  Office  of  Research  and 
Development,  NCERQA  (MC8701).  401 
M  Street,  SW.,  Washington,  DC  20460, 
202-260-0468 

Dated:  December  24. 1996. 
)o6eph  K.  Alexander, 

Acting  Assistant  Administrator  for  Research 

and  Development 

jFRDof   97-104  Filed  1-3-97;  8  45  am] 

BU.LJNG  CODE  tMO  60  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

December  24.  1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  March  7,  1997. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234,  1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For. 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0599. 

Title:  Implementation  of  Sections  3(n) 
and  332  of  the  Communications  Act. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Small  businesses  or 
organizations. 

Number  of  Respondents.  85. 

Estimated  Time  Per  Response:  1.66 
hours. 
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Total  Annual  Burden:  141  hours. 

Needs  and  Uses:  Collection  of 
information  complies  with  creation  of 
regulatory  symmetry  among  similar 
mobile  services.  The  information  is 
necessary  to  ensure  that  commercial 
mobile  radio  service  is  made  available 
to  the  public  at  reasonable  rates  and  on 
resonable  terms  in  a  competitive 
marketplace.  The  information  is  used  by 
Conunission  staff  in  carrying  out  its 
duties  under  the  Communications  Act. 
This  collection  is  being  revised  to 
eliminate  a  one-time  collection 
requirement  and  a  collection 
requirement  that  must  have  been  filed 
by  August  10.  1994. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-96  Filed  1-3-97;  8:45  am] 

BILUNQ  COOE  6712-01-P 


Notice  of  Public  Information 
Collections  Submitted  to  0MB  for 
Review  and  Approval 

December  27,  1996. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 


take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  bv 
the  Paperwork  Reduction  Act  of  1995^ 
Pubhc  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utilitv: 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality.  utiUty,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  5,  1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difJScult  to  do  so  within  the  period  of 


time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications.  Room  234,  1919  M 
St.,  N.W.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain,  0MB  Desk  Officer,  10236 
NEOB  725  17th  Street.  N.W., 
Washington,  DC  20503  or 
fam t@al.eop.e  v, 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dronway@fcc.gGv 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  .Vo..  3060-0710. 

Title:  Policy  and  Rules  Concerning  the 
Implementation  of  the  Local 
Competition  Provisions  in  the 
Telecommunications  Act  of  1996 — CC 
Docket  96-98  First  Report  and  Order. 

form.Vo..  N/A. 

Type  of  He\iew:  Extension  of  a 
ciurently  approved  collection. 

Respondents.  Businesses  or  other  for 
profit;  State.  Local  and  Tribal 
Governments. 

Number  of  and  Estimated  Time  for 
Response  are  as  foUow's 


Type  of  information  sut>mrtted 


a.  Submission  of  Infomnation  Necessary  to  Reach  Agreement  

b1.  Submission  of  Agreements  to  the  State  Commission  (new)  

b2.  Submission  of  Agreements  to  ttie  State  Commission  (pre-existing  Class  A) 

63.  Submission  of  Agreements  to  the  State  Commission  (Non  Class  A) 

c.  Burden  of  Proof  Regarding  Interconnection  and  Access  to  Untxindted  Network 
Etements. 

d.  Collocation  

e.  Notification  of  the  State  Commission  ..!...!!!! 

f.  Rural  and  Small  Carriers  ..!"..!"! 

g1.  Pole  Attachment  Modifications  "..'"'".'^"^"Z. 

g2.  Maintainoe  Modification  Notifications 

hi.  Pole  Attachment  Requests 

h2.  Pole  Attachment  Denials 

i1.  Dispute  Resoiution  Complainants 

j.  Economic  Cost  Studies  to  Determine  Rates  for  Interconnection 

k.  Cost  Studies  on  Avoidat)le  Costs  to  Determine  Resale  Discounts 

I.  Economic  Cost  Studies  to  Determine  Reciprocal  Plates 

m.  Measurement  of  Traffic [,[[ 

n.  File  Required  for  ArtJrtration  '.." 

o.  Determination  of  Rates  for  Interconnection  .  .  .  State  Commission  Review 

p.  Determination  of  Resale  Discount  Percentage  .  .  .  State  Commission  Review  .... 

q.  Petition  for  Incumberrf  LEG  Status  

r.  Use  of  Proxies  by  State  .  .  .  Articulating  Reasons  for  Chok»  

s.  Preparation  of  Fofward-k)Oking  Economic  Cost  Studies  to  Establish  Rates  for 

Transport 


Responses       Time  per  response 


Totai  burden 


255 

255 

80 

500 

1,000 


100  hours 

1  hour  

1  hour 

1  hour  

25  hours  .. 


1.000 

30 

500 

.050,000 

12^50 

2,500 

250 


200 

100 

550 

200 

50 

50 

30 

50 

50 


25  hours  

1  hour 

10  hours  

30  mtnutes  . 
30  minutes  . 
1  hour  

3  hours  

250  I  4-25  hours  . 
1 00  I  1 .440  hours 

480  hours  ... 
1 ,440  hours 
700  hours  ... 

4  hours  

2,160  hours 
640  hours  ... 

1  hour , 

120  hours  .... 
720  hours  .„. 


25.500  hours 
255  hours. 
80  hours 
500  hours. 
25.000  hours 

25.000  hours. 
3C  hours 
5.000  hours. 
525,000  hours. 
6,  ■'25  hours 
2,500  hours. 
750  hours. 
7,250  hours 
144.000  hours. 
96,000  hours. 
144.000  hours. 
385,000  hours. 
800  hours 
108.000  hours. 
32.000  hours. 
30  hours. 
6.000  hours 
36,000  hours 


Total  Annual  Burden:  1,574,820 
hours. 

Needs  and  Uses:  CC  Docket  96-98, 
First  Report  and  Order,  the  Commission 
adopts  rules  and  regulations  to 
implement  parts  of  the  Sections  251  and 
252  that  affect  local  competition. 


Specifically,  the  Order  required 
incumbent  local  exchange  carrier 
(LEC's)  to  offer  interconnection, 
unbundled  network  elements,  transport 
and  termination,  and  wholesale  rates  for 
retail  services  to  new  entrants;  that 
incumbent  LECs'  price  such  services  at 


rates  that  are  cost  based  and  just  and 
reasonable;  and  that  they  provide  access 
to  rights-of  way  as  well  as  estabhsh 
reciprocal  compensation  arrangements 
for  the  transport  and  termination  of 
telecommunications  traffic. 
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Federal  Cf.mmunii.dtions  Commission. 
William  F.  Caton. 

Acting  Secretary 

I'FK  Doc  97-97  Filed  1-3-97;  8:45  am) 

BtLUNG  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Uniform  Financial  Institutions  Rating 
System 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  adoption  of  policy 
statement. 

SUMMARY:  The  Board  of  Directors  of  the 
Federal  Deposit  Insiirani:^  Corporation 
(FDIC)  (Board)  has  considered  the 
proposed  revisions  to  the  LIniform 
Financial  Institutions  Rating  System 
(UFIRS)  as  approved  b\  the  Federal 
Financial  Institutions  Kxamination 
Council  (FFIEC)  on  December  9,  199fi. 
On  December  20.  199fi.  the  Board 
adopted  the  updated  UFIRS  as  a  policy 
statement  of  the  FDIC  and  rescinded  the 
1979  statement  of  policy  published  in 
the  FDIC's  regulatorv  service  [FDIC  Law. 
Regulations  and  Rflatt'd  Acts)  at  page 
5079. 

EFFECTIVE  DATE:  bnuarv  1.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  M.  Gautsch,  Examination 
Specialist.  (202)  898-6912.  Office  of 
Policy.  Division  of  Supervision.  For 
legal  issues.  Linda  L  Stamp.  Counsel. 
(202)  898-7310.  Supervision  and 
Legislation  Branch.  Federal  Deposit 
Insurance  Corporation.  .t50  17th  Street 
NW.  Washington.  D  C  20429 

SUPPLEMENTARY  INFORMATION:  1  he  FDIC 
is  a  Federal  financial  institutions 
regulatory  agenc\  under  the  Federal 
Financial  Institutions  Fxammation 
Council  Act  of  197K  The  FFIEC  adopted 
an  updated  UFIRS  after  a  notice  and 
request  for  comment  was  published  in 
the  Federal  Register  on  [ulv  18,  1996  at 
fi]  FR  37472.  On  December  9.  1996.  the 
Task  Force  on  Supervision  of  the  FFIEC 
ipproved  under  delegated  authoritv  the 
updated  UFIRS  to  update  the  rating 
system  to  address  changes  in  the 
financial  services  industry  and  in 
supervisor!,-  policies  and  procedures 
occurnng  since  the  rating  system  was 
adopted  in  1979 

Section  303(a)(2)  of  the  Riegle 
Community  Development  and 
Regulatorv  Improvement  \c\  of  1994  (12 
U.S.C.  4803(3))  (Riegle  AcX]  provides 
that  the  FDIC  shall,  consistent  with  the 
principles  of  safety  and  soundness, 
statutory  law  and  policv  and  the  public 
interest,  work  jointly  to  make  uniform 


all  regulations  and  guidelines 
implementing  common  statutory  or 
supervisory  policies.  Section  303(a)(1) 
of  the  Riegle  Act  requires  the  FDIC  to 
review  its  own  regulations  and  written 
policies  and  to  streamline  those 
regulations  and  policies  where  possible. 
To  fulfill  the  section  303  mandate,  the 
FDIC  has  been  reviewing  on  an 
interagency  basis  and  internally,  its 
regulations  and  written  policies  to 
identify  those  areas  where  streamlining 
or  updating  is  appropriate.  As  a  result 
of  those  reviews,  the  FDIC  is  adopting 
the  updated  UFIRS  effective  for 
examination  commenced  on  or  after 
January  1,  1997. 

The  text  of  the  policy  statement 
follows: 

Uniform  Financial  Institutions  Rating 
System 

Introduction 

The  Uniform  Financial  Institutions 
Rating  System  (UFIRS)  was  adopted  by 
the  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  on 
November  13.  1979.  Over  the  years,  the 
UFIRS  has  proven  to  be  an  effective 
internal  supervisory  tool  for  evaluating 
the  soundness  of  financial  institutions 
on  a  uniform  basis  and  for  identifying 
those  institutions  requiring  special 
attention  or  concern.  A  number  of 
changes,  however,  have  occurred  in  the 
banking  industry  and  in  the  Federal 
supervisory  agencies'  policies  and 
procedures  which  have  prompted  a 
review  and  revision  of  the  1979  rating 
system.  The  revisions  to  UFIRS  include 
the  addition  of  a  sixth  component 
addressing  sensitivity  to  market  risks. 
the  explicit  reference  to  the  quality  of 
risk  management  processes  in  the 
management  component,  and  the 
identification  of  risk  elements  within 
the  composite  and  component  rating 
descriptions. 

The  revisions  to  UFIRS  are  not 
intended  to  add  to  the  regulatory  burden 
of  institutions  or  require  additional 
policies  or  processes.  The  revisions  are 
intended  to  promote  and  complement 
efficient  examination  pro(  esses.  The 
revisions  have  been  made  to  update  the 
rating  system,  while  retaining  the  basic 
framework  of  the  original  rating  system. 

The  UFIRS  takes  into  consideration 
certain  financial,  managerial,  and 
compliance  factors  that  are  common  to 
all  institutions.  Under  this  system,  the 
supervisory  agencies  endeavor  to  ensure 
that  all  financial  institutions  are 
evaluated  in  a  comprehensive  and 
uniform  manner,  and  that  supervisory 
attention  is  appropriately  focused  on  the 
financial  institutions  exhibiting 


financial  and  operational  weaknesses  or 
adverse  trends. 

The  UFIRS  also  serves  as  a  useful 
vehicle  for  identifying  problem  or 
deteriorating  financial  institutions,  as 
well  as  for  categorizing  institutions  with 
deficiencies  in  particular  component 
areas.  Further,  the  rating  system  assists 
Congress  in  following  safety  and 
soundness  trends  and  in  assessing  the 
aggregate  strength  and  soundness  of  the 
financial  industry.  As  such,  the  UFIRS 
assists  the  agencies  in  fulfilling  their 
collective  mission  of  maintaining 
stability  and  public  confidence  in  the 
nation's  financial  system. 

Overvie%v 

Under  the  UFIRS,  each  financial 
institution  is  assigned  a  composite 
rating  based  on  an  evaluation  and  rating 
of  six  essential  components  of  an 
institution's  financial  condition  and 
operations.  These  component  factors 
address  the  adequacy  of  capital,  the 
quality  of  assets,  the  capability  of 
management,  the  quality  and  level  of 
earnings,  the  adequacy  of  liquidity,  and 
the  sensitivity  to  market  risk. 
Evaluations  of  the  components  take  into 
consideration  the  institution's  size  and 
sophistication,  the  nature  and 
complexity  of  its  activities,  and  its  risk 
profile. 

Composite  and  component  ratings  are 
assigned  based  on  a  1  to  5  numerical 
scale.  A  1  indicates  the  highest  rating, 
strongest  performance  and  risk 
management  practices,  and  least  degree 
of  supervisory  concern,  while  a  5 
indicates  the  lowest  rating,  weakest 
performance,  inadequate  risk 
management  practices  and,  therefore, 
the  highest  degree  of  supervisory 
concern. 

The  composite  rating  generally  bears 
a  close  relationship  to  the  component 
ratings  assigned.  However,  the 
composite  rating  is  not  derived  by 
computing  an  arithmetic  average  of  the 
component  ratings.  Each  component 
rating  is  ba-sed  on  a  qualitative  analysis 
of  the  factors  comprising  that 
component  and  its  interrelationship 
with  the  other  components.  When 
assigning  a  composite  rating,  some 
components  may  be  given  more  weight 
than  others  depending  on  the  situation 
at  the  institution.  In  general,  assignment 
of  a  composite  rating  may  incorporate 
any  factor  that  bears  significantly  on  the 
overall  condition  and  soundness  of  the 
financial  institution.  Assigned 
composite  and  component  ratings  are 
disclosed  to  the  institution's  board  of 
directors  and  senior  management. 

The  ability  of  management  to  respond 
to  changing  circumstances  and  to 
address  the  risks  that  may  arise  from 
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changing  business  conditions,  or  the 
.  initiation  of  new  activities  or  products, 
is  an  important  factor  in  evaluating  a 
financial  institution's  overall  risk  profile 
and  the  level  of  supervisory  attention 
warranted.  For  this  reason,  the 
management  component  is  given  special 
consideration  when  assigning  a 
composite  rating. 

The  ability  of  management  to  identifv. 
measure,  monitor,  and  control  the  risks' 
of  its  operations  is  also  taken  into 
account  when  assigning  each 
component  rating.  It  is  recognized, 
however,  that  appropriate  management 
practices  vary  considerably  among 
financial  institutions,  depending  on 
their  size,  complexity,  and  risk  profile. 
For  less  complex  institutions  engaged 
solely  in  traditional  banking  activities 
and  whose  directors  and  senior 
managers,  in  their  respective  roles,  are 
actively  involved  in  the  oversight  and 
management  of  day-to-day  operations, 
relatively  basic  management  svstems 
and  controls  may  be  adequate.  At  more 
complex  institutions,  on  the  other  hand, 
detailed  and  formal  management 
systems  and  controls  are  needed  to 
address  their  broader  range  of  financial 
activities  and  to  provide  senior 
managers  and  directors,  in  their 
respective  roles,  with  the  information 
they  need  to  monitor  and  direct  dav-to- 
day  activities.  .A.11  institutions  are 
expected  to  properly  manage  their  risks. 
For  less  complex  institutions  engaging 
in  less  sophisticated  risk  taking 
activities,  detailed  or  highly  formalized 
management  systems  and  controls  are 
not  required  to  receive  strong  or 
satisfactory  component  or  composite 
ratings. 

Foreign  Branch  and  specialtv 
examination  findings  and  the  ratings 
assigned  to  tho.se  areas  are  taken  into 
consideration,  as  appropriate,  when 
assigning  component  and  composite 
ratings  under  UFIRS.  The  specialtv 
examination  areas  include:  Compliance. 
Community  Reinvestment.  Government 
Security  Dealers,  Information  Svstems. 
Municipal  Security  Dealers.  Transfer 
Agent,  and  Trust. 

The  following  two  sections  contain 
the  composite  rating  definitions,  and  the 
descriptions  and  definitions  tor  the  six 
component  ratings. 

Composite  Ratings 

Composite  ratings  are  based  on  a 
careful  evaluation  of  an  institution's 
managerial,  operational,  financial,  and 
compliance  performance.  The  six  key 
components  used  to  assess  an 
in.stitution's  financial  condition  and 
operations  are:  capital  adequacv.  as,set 
quality,  management  capabilitv. 
earnings  quantity  and  qualitv.  the 


adequacy  of  liquidity,  and  sensitivity  to 
market  risk.  The  rating  scale  ranges  from 
1  to  5,  with  a  rating  of  1  indicating:  the 
strongest  performance  and  risk 
management  practices  relative  to  the 
institution's  size,  complexity,  and  risk 
profile;  and  the  level  of  least 
supervisory  concern.  A  5  rating 
indicates:  the  most  criticallv  deficient 
level  of  performance;  inadequate  risk 
management  practices  relative  to  the 
institution's  size,  complexity,  and  risk 
profile;  and  the  greatest  supervisory 
concern.  The  composite  ratings  are 
defined  as  follows: 

Composite  2 

Financial  institutions  in  this  group 
are  sound  in  every  respect  and  general Iv 
have  components  rated  1  or  2.  Any 
weaknesses  are  minor  and  can  be 
handled  in  a  routine  manner  bv  the 
hoard  of  directors  and  management. 
These  financial  institutions  are  the  most 
capable  of  withstanding  the  \agaries  of 
business  conditions  and  are  resistant  to 
outside  infiuences  such  as  economic 
instability  in  their  trade  area.  These 
financial  institutions  are  in  substantia! 
compliance  with  laws  and  regulations, 
■A.s  a  result,  these  financial  institutions 
exhibit  the  strongest  performance  and 
risk  management  practices  relative  to 
the  institution's  size,  compiexitv,  and 
risk  profile,  and  give  no  cause  for 
supervisory  concern. 

Composite  2 

Financial  institutions  in  this  group 
are  fundamentally  sound.  For  a 
financial  institution  to  receive  this 
rating,  generally  no  component  rating 
should  be  more  sever    than  3.  Oiilv 
moderate  weaknesses  are  present  and 
are  well  within  the  board  of  directors' 
and  management's  capabilities  and 
willingness  to  correct.  These  financial 
institutions  are  stable  and  are  capable  of 
\N'ithstanding  business  fluctuations, 
These  financial  institutions  are  in 
substantial  compliance  with  laws  and 
regulations.  Overall  risk  management 
practices  are  satisfactory  relative  to  the 
institution's  size,  complexity,  and  risk 
profile.  There  are  no  material 
supervisory  concerns  and,  as  a  result. 
the  supervisory  response  is  informal 
and  limited. 

Composite  3 

Financial  institutions  in  this  group 
exhibit  some  degree  of  supervisorv 
concern  in  one  or  more  of  the 
component  areas.  These  financial 
institutions  exhibit  a  combination  of 
weaknesses  that  may  range  from 
moderate  to  severe:  however,  the 
magnitude  of  the  deficiencies  generally 
will  not  (,ause  a  component  to  be  rated 


more  severely  than  4,  Management  may 
lack  the  ability  or  willingness  to 
effectively  address  weaknesses  within 
appropriate  time  frames,  Financial 
institutions  in  this  group  generallv  are 
less  capable  of  withstanding  business 
fluctuations  and  are  more  vulnerable  to 
outside  influences  than  those 
institutions  rated  a  composite  1  or  2. 

Additionally,  these  financial 
institutions  may  be  in  significant 
noncompliance  with  laws  and 
regulations.  Risk  management  practices 
may  be  less  than  satisfactor\  relative  to 
the  institution's  size.  i;omplexitv.  and 
risk  profile.  These  financial  institutions 
require  more  than  normal  supervision, 
which  may  include  formal  or  informal 
enforcement  actions  Failure  appears 
unlikely,  however,  given  the  overall 
strength  and  financial  capacity  of  these 
institutions 

Composite  4 

Financial  institutions  in  this  group 
generally  exhibit  unsafe  and  unsound 
practices  or  conditions.  There  are 
serious  financial  or  managerial 
deficiencies  that  result  in  unsatisfactory 
performance.  The  problems  range  from' 
severe  to  critically  deficient.  The 
weaknesses  and  problems  are  not  being 
satisfactorily  addressed  or  resolved  bv 
the  board  of  directors  and  management. 
Financial  institutions  in  this  group 
generally  are  not  capable  of 
withstanding  business  fluctuations. 
There  may  be  significant 
noncompliance  with  laws  and 
regulations.  Risk  management  practices 
are  generally  unacceptable  relative  to 
the  institution's  size,  compiexitv.  and 
risk  profile  Close  supervisorv  attention 
is  required,  which  means,  in  most  cases, 
formal  enforcement  action  is  necessarv 
to  address  the  problems.  Institutions  m 
this  group  pose  a  risk  to  the  deposit 
insurance  fund.  Failure  is  a  distinct 
possibility  if  the  problems  and 
weaknesses  are  not  satisfactorily 
addressed  and  resolved. 

Composite  5 

Financial  institutions  in  this  group 
exhibit  extremely  unsafe  and  unsound 
practices  or  conditions,  exhibit  a 
critically  deficient  performance:  often 
contain  inadequate  risk  management 
practices  relative  to  the  institution's 
size,  complexity,  and  risk  profile;  and 
are  of  the  greatest  supervisorv  concern. 
The  volume  and  severity  of  problems 
are  beyond  management's  abilit\  or 
willingness  to  t.untrol  or  correct 
immediate  outside  financial  or  other 
assistance  is  needed  in  order  for  the 
financial  institution  to  be  viable-. 
Ongoing  supervisory  attention  is 
necessary.  Institutions  in  this  group 
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pose  a  significant  risk  to  the  deposit 
insurance  fund  and  failure  is  highly 
probable. 

Component  Ratings 

Each  of  the  component  rating 
descriptions  is  divided  into  three 
sections:  an  introductory  paragraph,  a 
list  of  the  principal  evaluation  factors 
that  relate  to  that  component;  and  a 
brief  description  of  each  numerical 
rating  for  that  component.  Some  of  the 
evaluation  factors  are  reiterated  under 
one  or  more  of  the  other  components  to 
reinforce  the  interrelationship  between 
components.  The  listing  of  evaluation 
factors  for  each  component  rating  is  in 
no  particular  order  of  importance. 

Capital  Adequacy 

A  financial  institution  is  expected  to 
maintain  capital  commensurate  with  the 
*nature  and  extent  of  risks  to  the 
institution  and  the  ability  of 
management  to  identify,  measure, 
monitor,  and  control  these  risks.  The 
effect  of  credit,  market,  and  other  risks 
on  the  institution's  financial  condition 
should  be  considered  when  evaluating 
the  adequacy  of  capital.  The  types  and 
quantity  of  risk  inherent  in  an 
institution's  af:tivities  will  determine 
the  extent  to  which  it  may  be  necessary 
to  maintain  capital  at  levels  above 
required  regulatory  minimums  to 
properly  reflect  the  potentially  adverse 
consequences  that  these  risks  mav  have 
on  the  institutions  capital. 

The  capital  adequacy  of  an  institution 
is  rated  based  upon,  but  not  limited  to, 
an  assessment  ot  the  following 
evaluation  factors: 

•  The  level  and  quality  of  capital  and 
the  overall  financial  condition  of  the 
institution. 

•  The  ability  of  management  to 
address  emerging  needs  for  additional 
capital 

•  The  nature,  trend,  and  volume  of 
problem  assets,  and  the  adequacy  of 
allowances  for  loan  and  lease  losses  and 
other  valuation  reserves. 

•  Balance  sheet  composition, 
including  the  nature  and  amount  of 
intangible  assets,  market  risk, 
concentration  risk,  and  risks  associated 
with  nontraditional  activities. 

•  Risk  exposure  represented  bv  off- 
balance  sheet  activities 

•  The  quality  and  strength  of 
earnings,  and  the  rea.sonableness  of 
dividends 

•  Prospects  and  plans  for  growth,  as 
well  as  past  experience  in  managing 
growth. 

•  Access  to  capital  markets  and  other 
sources  of  capital,  including  support 
provided  by  a  parent  holding  company. 


Ratings 

1  A  rating  of  1  indicates  a  strong 
capital  level  relative  to  the  institution's 
risk  profile. 

2  A  rating  of  2  indicates  a 
satisfactory  capital  level  relative  to  the 
financial  institution's  risk  profile. 

3  A  rating  of  3  indicates  a  less  than 
satisfactory  level  of  capital  that  does  not 
fully  support  the  institution's  risk 
profile.  The  rating  indicates  a  need  for 
improvement,  even  if  the  institution's 
capital  level  exceeds  minimum 
regulatory  and  statutory  requirements. 

4  A  rating  of  4  indicates  a  deficient 
level  of  capital.  In  light  of  the 
institution's  risk  profile,  viabilitv  of  the 
institution  may  be  threatened. 
Assistance  from  shareholders  or  other 
external  sources  of  financial  support 
may  be  required. 

5  A  rating  of  5  indicates  a  criticallv 
deficient  level  of  gapital  such  that  the 
institution's  viability  is  threatened. 
Immediate  assistance  from  shareholders 
or  other  external  sources  of  financial 
support  is  required. 

Asset  Quality 

The  asset  quality  rating  reflects  the 
quantity  of  existing  and  potential  credit 
risk  associated  with  the  loan  and 
investment  portfolios,  other  real  estate 
owned,  and  other  assets,  as  well  as  off- 
balance  sheet  transactions.  The  ability 
of  management  to  identify,  measure, 
monitor,  and  control  credit  risk  is  also 
reflected  here.  The  evaluation  of  asset 
quality  should  consider  the  adequacy  of 
the  allowance  for  loan  and  lease  losses 
and  weigh  the  exposure  to  counterparty, 
issuer,  or  borrower  default  under  actual 
or  implied  contractual  agreements.  All 
other  risks  that  may  affect  the  value  or 
marketability  of  an  institution's  assets, 
including,  but  not  limited  to.  operating, 
market,  reputation,  strategit,.  or 
compliance  risks,  should  also  be 
considered. 

The  asset  quality  of  a  financial 
institution  is  rated  based  upon,  but  not 
limited  to,  an  assessment  of  the 
following  evaluation  factors: 

•  The  adequacy  of  underwriting 
standards,  soundness  of  credit 
administration  practices,  and 
appropriateness  of  risk  identification 
practices. 

•  The  level,  distribution,  severity, 
and  trend  of  problem,  classified, 
nonaccrual,  restructured,  delinquent, 
and  nonperforming  assets  for  both  on- 
and  off-balance  sheet  transactions. 

•  The  adequacy  of  the  allowance  for 
loan  and  lease  losses  and  other  asset 
valuation  reserves. 

•  The  credit  risk  arising  from  or 
reduced  by  off-balance  sheet 


transactions,  such  as  unfunded 
commitments,  credit  derivatives, 
commercial  and  standby  letters  of 
credit,  and  lines  of  credit. 

•  The  diversification  and  quality  of 
the  loan  and  investment  portfolios. 

•  The  extent  of  securities 
underwriting  activities  and  exposure  to 
counterparties  in  trading  activities. 

•  The  existence  of  asset 
concentrations. 

•  The  adequacy  of  loan  and 
investment  policies,  procedures,  and 
practices. 

•  The  ability  of  management  to 
properly  administer  its  assets,  including 
the  tii;iely  identification  and  collection 
of  problem  assets. 

•  The  adequacy  of  internal  controls 
and  management  information  systems. 

•  The  volume  and  nature  of  credit 
documentation  exceptions. 

Ratings 

1  A  rating  of  1  indicates  strong  asset 
quality  and  credit  administration 
practices.  Identified  weaknesses  are 
minor  in  nature  and  risk  exposure  is 
modest  in  relation  to  capital  protection 
and  management's  abilities.  Asset 
quality  in  such  institutions  is  of 
minimal  supervisory  concern. 

2  A  rating  of  2  indicates  satisfactory 
asset  quality  and  credit  administration 
practices.  The  level  and  severity  of 
classifications  and  other  weaknesses 
warrant  a  limited  level  of  supervisory 
attention  Risk  exposure  is 
commensurate  with  capital  protection 
and  management's  abilities. 

3  A  rating  of  3  is  assigned  when 
asset  quality  or  credit  administration 
practices  are  less  than  satisfactory. 
Trends  may  be  stable  or  indicate 
deterioration  in  asset  quality  or  an 
increase  in  risk  exposure.  The  level  and 
severity  of  classified  assets,  other 
weaknesses,  and  risks  require  an 
elevated  level  of  superviscy  concern. 
There  is  generally  a  need  to  improve 
credit  administration  and  risk 
management  practices. 

4  A  rating  of  4  is  assigned  to 
financial  institutions  with  deficient 
asset  quality  or  credit  administration 
practices  The  levels  of  risk  and  problem 
assets  are  significant,  inadequately 
controlled,  and  subject  the  financial 
institution  to  potential  losses  that,  if  left 
unchecked,  may  threaten  its  viability. 

5  A  rating  of  5  represents  critically 
deficient  asset  quality  or  credit 
administration  practices  that  present  an 
imminent  threat  to  the  institution's 
viability. 

Management 

The  capability  of  the  board  of 
directors  and  management,  in  their 
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respective  roles,  to  identify,  measure, 
monitor,  and  control  the  risks  of  an 
institution's  activities  and  to  ensure  a 
financial  institution's  safe,  sound,  and 
efficient  operation  in  compliance  with 
applicable  laws  and  regulations  is 
reflected  in  this  rating.  Generally, 
directors  need  not  be  actively  involved 
in  day-to-day  operations;  however,  they 
must  provide  clear  guidance  regarding 
acceptable  risk  exposure  levels  and 
ensure  that  appropriate  policies, 
procedures,  and  practices  have  been 
established.  Senior  management  is 
responsible  for  developing  and 
implementing  policies,  procedures,  and 
practices  that  translate  the  board's  goals, 
objectives,  and  risk  limits  into  prudent 
operating  standards. 

Depending  on  the  nature  and  scope  of 
an  institution's  activities,  management 
practices  may  need  to  address  some  or 
all  of  the  fc^lovving  risks:  credit,  market, 
operating  or  transaction,  reputation, 
strategic,  compliance,  legal,  liquidity, 
and  other  risks.  Sound  management 
practices  are  demonstrated  bv:  active 
oversight  by  the  board  of  directors  and 
management;  competent  personnel; 
adequate  policies,  processes,  and 
controls  taking  into  consideration  the 
size  and  sophistication  of  the 
institution;  maintenance  of  an 
appropriate  audit  program  and  interna! 
control  environment;  and  effective  risk 
monitoring  and  management 
information  systems.  This  rating  should 
reflect  the  board's  and  management's 
ability  as  it  applies  to  all  aspects  of 
banking  operations  as  well  as  other 
financial  service  activities  in  which  the 
institution  is  involved. 

The  capability  and  performance  of 
management  and  the  board  of  directors 
is  rated  based  upon,  but  not  limited  to, 
an  assessment  of  the  following 
evaluation  factors: 

•  The  le\'el  and  quality  of  oversight 
and  support  of  all  institution  activities 
by  the  board  of  directors  and 
management. 

•  Tne  ability  of  the  board  of  directors 
and  management,  in  their  respective 
roles,  to  plan  for.  and  respond  to,  risks 
that  may  arise  from  changing  business 
conditions  or  the  initiation  of  new 
activities  or  products 

•  The  adequacy  of.  and  conformance 
with,  appropriate  internal  policies  and 
controls  addressing  the  operations  and 
risks  of  significant  activities. 

•  The  accuracy,  timeliness,  and 
effectiveness  of  management 
information  and  risk  monitoring 
systems  appropriate  for  the  institution's 
size,  comple.xity.  and  risk  profile. 

•  The  adequacy  of  audits  and  internal 
controls  to:  promote  effective  operations 
and  reliable  financial  and  regulatory 


reporting:  safeguard  assets;  and  ensure 
compliance  with  laws,  regulations,  and 
internal  policies. 

•  Compliance  with  laws  and 
regulations. 

•  Responsiveness  to 
recommendations  from  auditors  and 
supervisory'  authorities, 

^      •  Management  depth  and  succession, 

•  The  extent  that  the  board  of 
directors  and  management  is  affe<;:ted 
by,  or  susceptible  to,  dominant 
influence  or  concentration  of  niithoritv, 

•  Reasonableness  of  compensation 
policies  and  avoidance  of  self  dealing 

•  Demonstrated  willingness  to  serve 
the  legitimate  banking  needs  of  the 
community, 

•  The  overall  performance  of  the 
institution  and  its  risk  profile. 

Ratings 

1  A  rating  of  1  indicates  strong 
performance  by  management  and  the 
board  of  directors  and  strong  risk 
management  practices  relative  to  the 
institution's  size,  complexity,  and  risk 
profile.  All  significant  risks  are 
consistently  and  effectively  identified, 
measured,  monitored,  and  controlled. 
Management  and  the  board  have 
demonstrated  the  abilitv  to  promptly 
and  successfully  address  existing  and 
potential  problems  and  risks. 

2  .A  rating  of  2  indicates  satisfactory 
management  and  'board  performance 
and  risk  management  practices  relati\'e 
to  the  institution's  size,  complexity,  and 
risk  profile.  Minor  weaknesses  may 
exist,  but  are  not  material  to  the  safet\ 
and  soundness  of  the  institution  and  are 
being  addressed.  In  general,  significant 
risks  and  problems  are  effectively 
identified,  measured,  monitored,  and 
controlled, 

3  A  rating  of  3  indicates 
management  and  board  performance 
that  need  improvement  or  risk 
management  practices  that  are  less  than 
satisfactory  given  the  nature  of  the 
institution's  activities.  The  capabilities 
of  management  or  the  board  of  directors 
may  be  insufficient  for  the  type,  size,  or 
condition  of  the  institution.  Problems 
and  significant  risks  mav  be 
inadequately  identified,  measunni, 
monitored,  or  controlled 

4  A  rating  of  4  indicates  deficient 
management  and  board  performance  or 
risk  management  practices  that  are 
inadequate  considering  the  nature  of  an 
institution's  activities.  The  level  of 
problems  and  risk  exposure  is  excessive. 
Problems  and  significant  risks  are 
inadequately  identified,  measured, 
monitored,  or  controlled  and  require 
immediate  action  h\  the  board  and 
management  to  preserve  the  soundness 
of  the  institution.  Replacing  or 


strengthening  management  or  the  board 
may  be  necessary , 

5     A  rating  of  5  indicates  critically 
deficient  management  and  board 
performance  or  risk  management 
practices.  Management  and  the  board  of 
directors  have  not  demonstrated  the 
ability  to  correct  problems  and 
implement  appropriate  risk 
management  practices.  Problems  and 
significant  risks  are  inadequately 
identified,  measured,  monitored,  or 
controlled  and  now  threaten  the 
continued  viability  of  the  institution. 
Replacing  or  strengthening  management 
or  the  board  of  directors  is  necessan,- 

Earnings 

This  rating  reflects  not  only  the 
quantity  and  trend  of  earnings,  but  also 
factors  that  may  affect  the  sustainability 
or  quality  of  earnings.  The  quantity  as 
well  as  the  quality  of  earnings  can  be 
affected  by  excessive  or  inadequately 
managed  credit  risk  that  ma\  result  in 
loan  losses  and  require  additions  to  the 
allowance  for  loan  and  lease  losses,  or 
by  high  levels  of  market  risk  that  mav 
unduly  expose  an  institution's  earnings 
to  volatility  in  interest  rates.  The  quality 
of  earnings  may  also  be  diminished  bv 
undue  reliance  on  extraordinary  gains, 
nonrecurring  events,  or  favorable  tax 
effects.  Future  earnings  may  be 
adversely  affected  by  an  inability  to 
forecast  or  control  funding  and 
operating  expenses,  improperly 
executed  or  ill-advised  business 
strategies,  or  poorly  managed  or 
uncontrolled  exposure  to  other  risks. 

The  rating  of  an  institution's  earnings 
is  based  upon,  but  not  limited  to,  an 
assessment  of  the  following  evaluation 
factors: 

•  The  level  of  earnings,  including 
trends  and  stability. 

•  The  ability  to  provide  for  adequate 
capital  through  retained  earnings. 

•  The  quality  and  sources  of  earnings. 

•  The  level  of  expenses  in  relation  to 
operations. 

•  The  adequacy  of  the  budgeting 
systems,  forecasting  processes,  and 
management  information  systems  in 
general, 

•  The  adequacy  of  provisions  to 
maintain  the  allowance  for  loan  and 
lease  losses  and  other  valuation 
allowance  accounts, 

•  The  earnings  exposure  to  market 
risk  such  as  interest  rate,  foreign 
exchange,  and  price  risks. 

Ratings 

1     A  rating  of  1  indicates  earnings 
that  are  strong.  Earnings  are  more  than 
sufficient  to  support  operations  and 
maintain  adequate  capital  and 
allowance  levels  after  consideration  is 
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given  to  asset  quality,  growth,  and  other 
factors  affecting  the  quaUty.  quantity, 
and  trend  of  earnings. 

2  A  rating  of  2  indicates  earnings 
that  are  satisfactory.  Earnings  are 
sufficient  to  support  operations  and 
maintain  adequate  capital  and 
allowance  levels  after  consideration  is 
given  to  asset  quality,  growth,  and  other 
factors  affecting  the  quality,  quantity, 
and  trend  of  earnings.  Earnings  that  are 
relatively  static,  or  even  experiencing  a 
slight  decline,  may  receive  a  2  rating 
provided  the  institution's  level  of 
earnings  is  adequate  in  view  of  the 
assessment  factors  listed  above. 

3  A  rating  of  3  indicates  earnings 
that  need  to  be  improved.  Earnings  may 
not  fully  support  operations  and 
provide  for  the  accretion  of  capital  and 
allowance  levels  in  relation  to  the 
institution's  overall  condition,  growth, 
and  other  factors  affecting  the  quality, 
quantity,  and  trend  of  earnings. 

4  A  rating  of  4  indicates  earnings 
that  are  deficient.  Earnings  are 
insufficient  to  support  operations  and 
maintain  appropriate  capital  and 
allowance  levels.  Institutions  so  rated 
may  be  characterized  by  erratic 
fluctuations  in  net  income  or  net 
interest  margin,  the  development  of 
significant  negative  trends,  nominal  or 
unsustainable  earnings,  intermittent 
losses,  or  a  substantive  drop  in  earnings 
from  the  previous  years. 

5  A  rating  of  5  indicates  earnings 
that  are  critically  deficient.  A  financial 
institution  with  earnings  rated  5  is 
experiencing  losses  that  represent  a 
distinct  threat  to  its  viability  through 
the  erosion  of  capital. 

Liquidity 

In  evaluating  the  adequacy  of  a 
financial  institution's  liquidity  position, 
consideration  should  be  given  to  the 
current  level  and  prospective  sources  of 
liquidity  compared  to  funding  needs,  as 
well  as  to  the  adequacy  of  funds 
management  practices  relative  to  the 
institution's  size,  complexity,  and  risk 
profile.  In  general,  funds  management 
practices  should  ensure  that  an 
institution  is  able  to  maintain  a  level  of 
Uquidity  sufficient  to  meet  its  financial 
obligations  in  a  timely  manner  and  to 
fulfill  the  legitimate  banking  needs  of  its 
community.  Practices  should  reflect  the 
ability  of  the  institution  to  manage 
unplaruied  changes  in  funding  sources, 
as  well  as  react  to  changes  in  market 
conditions  that  affect  the  ability  to 
quickly  liquidate  assets  with  minimal 
loss.  In  addition,  funds  management 
practices  should  ensure  that  liquidity  is 
not  maintained  at  a  high  cost,  or 
through  undue  reliance  on  funding 
sources  that  may  not  be  available  in 


times  of  financial  stress  or  adverse 
changes  in  market  conditions. 

Liquidity  is  rated  based  upon,  but  not 
limited  to,  an  assessment  of  the 
following  evaluation  factors: 

•  The  adequacy  of  liquidity  sources 
compared  to  present  and  future  needs 
and  the  ability  of  the  institution  to  meet 
liquidity  needs  without  adversely 
affecting  its  operations  or  condition. 

•  The  availabiUty  of  assets  readily 
convertible  to  cash  without  undue  loss. 

•  Access  to  money  markets  and  other 
sources  of  funding. 

•  The  level  of  diversification  of 
funding  sources,  both  on-  and  off- 
balance  sheet. 

•  The  degree  of  reliance  on  short- 
term,  volatile  sources  of  funds, 
including  borrowings  and  brokered 
deposits,  to  fund  longer  term  assets. 

•  The  trend  and  stability  of  deposits. 

•  The  ability  to  securitize  and  sell 
certain  pools  of  assets. 

•  The  capability  of  management  to 
properly  identify,  measure,  monitor, 
and  control  the  institution's  liquidity 
position,  including  the  effectiveness  of 
funds  management  strategies,  liquidity 
pohcies,  management  information 
systems,  and  contingency  funding 
plans. 

Ratings 

1  A  rating  of  1  indicates  strong 
liquidity  levels  and  well-developed 
funds  management  practices.  The 
institution  has  reliable  access  to 
sufficient  sources  of  funds  on  favorable 
terms  to  meet  present  and  anticipated 
liquidity  needs. 

2  A  rating  of  2  indicates  satisfactor\' 
liquidity  levels  and  funds  management 
practices.  The  institution  has  access  to 
sufficient  sources  of  funds  on  acceptable 
terms  to  meet  present  and  anticipated 
liquidity  needs.  Modest  weaknesses 
may  be  evident  in  funds  management 
practices. 

3  A  rating  of  3  indicates  liquidity 
levels  or  funds  management  practices  in 
need  of  improvement.  Institutions  rated 

3  may  lack  ready  access  to  funds  on 
reasonable  terms  or  may  evidence 
significant  weaknesses  in  funds 
management  practices. 

4  A  rating  of  4  indicates  deficient 
liquidity  levels  or  inadequate  funds 
management  practices.  Institutions  rated 

4  may  not  have  or  be  able  to  obtain  a 
sufficient  volume  of  funds  on 
reasonable  terms  to  meet  liquidity 
needs. 

5  A  rating  of  5  indicates  liquidity 
levels  or  funds  management  practices  so 
critically  deficient  that  the  continued 
viability  of  the  institution  is  threatened. 
Institutions  rated  5  require  immediate 
external  financial  assistance  to  meet 


maturing  obligations  or  other  liquidity 
needs. 

Sensitivity  to  Market  Risk 

The  sensitivity  to  market  risk 
component  reflects  the  degree  to  which 
changes  in  interest  rates,  foreign 
exchange  rates,  commodity  prices,  or 
equity  prices  can  adversely  affect  a 
^nancial  institution's  earnings  or 
economic  capital.  When  evaluating  this 
component,  consideration  should  be 
given  to:  management's  ability  to 
identify,  measure,  monitor,  and  control 
market  risk;  the  institution's  size;  the 
nature  and  complexity  of  its  activities; 
and  the  adequacy  of  its  capital  and 
earnings  in  relation  to  its  level  of  market 
risk  exposure. 

For  many  institutions,  the  primary 
source  of  market  risk  arises  from 
nontrading  positions  and  their 
sensitivity  to  changes  in  interest  rates. 
In  some  larger  institutions,  foreign 
operations  can  be  a  significant  source  of 
market  risk.  For  some  institutions, 
trading  activities  are  a  major  source  of 
market  risk. 

Market  risk  is  rated  based  upon,  but 
not  limited  to,  an  assessment  of  the 
following  evaluation  factors: 

•  The  sensitivity  of  the  financial 
institution's  earnings  or  the  economic 
value  of  its  capital  to  adverse  changes  in 
interest  rates,  foreign  exchange  rates, 
commodity  prices,  or  equity  prices. 

•  The  ability  of  management  to 
identify,  measure,  monitor,  and  control 
exposure  to  market  risk  given  the 
institution's  size,  complexity,  and  risk 
profile. 

•  The  nature  and  complexity  of 
interest  rate  risk  exposure  arising  from 
nontrading  positions. 

•  Where  appropriate,  the  nature  and 
complexity  of  market  risk  exposure 
arising  from  trading  and  foreign 
operations. 

Ratings 

1  A  rating  of  1  indicates  that  market 
risk  sensitivity  is  well  controlled  and 
that  there  is  minimal  potential  that  the 
earnings  performance  or  capital  position 
will  be  adversely  affected.  Risk 
management  practices  are  strong  for  the 
size,  sophistication,  and  market  risk 
accepted  by  the  institution.  The  level  of 
earnings  and  capital  provide  substantial 
support  for  the  degree  of  market  risk 
taken  by  the  institution. 

2  A  rating  of  2  indicates  that  market 
risk  sensitivity  is  adequately  controlled 
and  that  there  is  only  moderate 
potential  that  the  earnings  performance 
or  capital  position  will  be  adversely 
affected.  Risk  management  practices  are 
satisfactory  for  the  size,  sophistication, 
and  market  risk  accepted  by  the 
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institution.  The  level  of  earnings  and 
capital  provide  adequate  support  for  the 
degree  of  market  risk  taken  by  the 
institution. 

3  A  rating  of  3  indicates  that  control 
of  market  risk  sensitivity  needs 
improvement  or  that  there  is  significant 
potential  that  the  earnings  performance 
or  capital  position  will  be  adversely 
affected.  Risk  management  practices 
need  to  be  improved  given  the  size, 
sophistication,  and  level  of  market  risk 
accepted  by  the  institution.  The  level  of 
earnings  and  capital  may  not  adequately 
support  the  degree  of  market  risk  taken 
by  the  institution 

4  A  rating  of  4  indicates  that  control 
of  market  risk  sensitivitv  is 
unacceptable  or  that  there  is  high 
potential  that  the  earnings  performance 
or  capital  position  will  be  adversely 
affected.  Risk  management  practices  are 
deficient  for  the  size,  sophistication, 
and  level  of  market  risk  accepted  bv  the 
institution.  The  level  of  earnings  and 
capital  provide  inadequate  support  for 
the  degree  of  market  risk  taken  by  the 
institution. 

5  A  rating  of  5  indicates  that  control 
of  market  risk  sensitivitv  is 
unacceptable  or  that  the  level  of  market 
risk  taken  by  the  institution  is  an 
imminent  threat  to  its  viability.  Risk 
management  practices  are  wholly 
inadequate  for  the  size,  sophistication, 
and  level  of  market  risk  accepted  bv  the 
institution. 

By  Order  of  the  Board  of  Directors  dated 
at  Washington,  D.C..  this  20th  day  of 
December.  1996. 

Federal  Etefxjsif  Insurance  Corporation. 

Jerry  L.  Langley. 

Executive  Secretary. 

[FR  Doc.  97-155  Filed  1-3-97;  8:45  am] 

BILUNQ  CODE  6714-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-011375-027. 
Title:  Trans-Altantic  Conference 
Agreement. 
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Parties:  POL-Atlantic,  Orient  Overseas 
Container  Line  (UK)  Ltd., 
Transportacion  Maritima  Mexicana. 
S.A.  de  C.V..  Neptune  Orient  Lines  Ltd., 
Hyundai  Merchant  Marine  Co.,  Ltd.. 
P&O  Containers  Limited,  Nippon  Yusen 
Kaisha,  Tecomar  S.A.  de  C.V..  Hanjin 
Shipping  Co.,  Ltd.,  Atlantic  Container 
Line  AB,  Cho  Yang  Shipping  Co  Ltd.. 
Sea-Land  Service,  Inc..  A. P.  Moller- 
Maersk  Line.  Nedlloyd  Lijnen  BV. 
Hapag  Lloyd  Ag,  Mediterranean 
Shipping  Co..  S.A..  DSR-Senator  Lines 

Synopsis:  The  proposed  modification, 
which  pertains  to  through  intermodal 
point  rates,  exempts  service  contracts 
covering  "non-containerizable  cargo" 
and/or  shipments  to  and/or  from  anv 
place  in  the  former  Soviet  L'nion  from 
the  requirement  that  rates  for  through 
transportation  to  and/  or  from  inland 
points  covered  by  contracts  be 
constructed  only  by  combining  rates 
covering  inland  portions  with  rates 
covering  ocean  port-to-port  portions. 
Such  shipments  are  also  exempt  from 
the  application  of  standard  assessorial 
charges  published  in  tariffs  of  the 
contracting  carrier  parties.  The  above 
exemptions  expire  on  December  31. 
1997. 

Agreement  No.:  232-011559. 

Title:  CMA/Croatia  Line  Reciprocal 
Space  Charter,  Saihng  and  Cooperative 
Working  Agreement. 

Forties;  Compagnie  Maritime 
D'Affretement  ("CMA")  Croatia  Line 
Rijeka  ("Croatia  Line"). 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter  space  to 
and  from  each  other  on  vessels  they 
operate  in  the  trades  between  U.S.  East 
Coast  ports,  and  inland  and  coastal 
points  served  via  those  ports,  and  ports 
and  points  of  the  Mediterranean  Sea, 
Red  Sea,  Arabian  Gulf  and  Indian 
Subcontinent.  The  parties  may  also 
coordinate  their  sailings,  jointlv 
advertise  sailings,  establish  equipment 
pools,  and  jointly  contract  for  terminal 
and  other  shoreside  services.  The 
parties  have  requested  expedited 
approval. 

Agreement  No.:  224-201012. 

Tide:  Port  of  Oakland/American 
President  Lines  Preferential  Crane 
Assignment. 

Parties:  The  City  of  Oakland  ("Port") 
American  President  Lines,  Ltd.  ("APL"). 

Synopsis:  The  proposed  agreement 
authorizes  APL  the  nonexclusive 
preferential  right  to  use  three  container 
cranes  and  other  equipment  at  berths 
60-63  at  the  Port's  Middle  Harbor 
Terminal  Area. 

By  order  of  the  Federal  Maritime 
Commission 


Dated:  December  30. 1996. 
Joseph  C.  Polking, 

Secretan.'. 

|FR  Doc.  97-1 1 1  Filed  1-3-97.  8:45  am] 

BILLING  CODE  673(M)1-M 


Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
ot  the  filing  of  the  following 
agreements)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission.  SOU 
North  Capitol  Street.  \.\V  .  Room.  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register 

Agreement  \o.:  224-201014. 

Title  Port  of  San  Francisco/Madrig^l- 
Wan  Hai  Lines  Terminal  Agreement. 

Parties:  City  and  Countv  of  San 
Francisco  ("Port").  Madrigal-Wan  Hai 
Lines  {"Madrigal"). 

Synopsis  The  proposed  Agreement 
grants  Madrigal  the  non-exclusive  right 
to  use  the  Port's  South  Container 
Terminal,  located  at  piers  94/96.  and 
provides  for  discounted  dockage  and 
wharfage  rates.  The  Agreement's  term  is 
five  years 

Agreement  No    224-201014-001 

Title:  Port  of  San  Francisco/Madrigal- 
Wan  Hai  Lines  Terminal  Agreement 

Parties  City  and  Countv  of  San 
Francisco  (Port"),  Madrigal-Wan  Hai 
Lines  ("Madrigal"). 

Synopsis  The  proposed  amendment 
provides  that  the  Port  will  indemnify . 
defend  and  hold  Madngal  harmless 
from  all  losses,  expenses,  claims. 
actions  or  liabilities  to  the  extent  they 
are  caused  by  the  negligence  or  willful 
misconduct  of  the  Port. 

By  order  of  the  Federal  Maritime 

Commission 

Dated  December  31.  1996 
Ronald  D.  Murphy, 

Assistant  Secrete r\ 

(FR  Doc  97-166  Filed  1-3-97;  8:45  am) 

BILLING  CODE  mO-OI-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510) 
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Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington,  D.C.  20573, 
International  Consultants.  Inc.,  1032 
Chuck  Danlev  Blvd.,  Suite  E.  Mt. 
Pleasant,  SC  29464,  Officer:  Paul  A. 
Flaherty.  President, 
Horizon  Trading  Company,  Inc.,  1510  H 
Street.  N,VV  .  Suite  SOO.'vVashington. 
DC,  2000.5,  Officer:  J,  Browning 
Rockwell.  Pres.,/Dir,/Storkh, 
Hilldrup  Transfer  and  Storage.  Inc., 
d/b/a  Hilldrup  Moving  &  Storage, 
4022  Jefferson  Davis  Highwav, 
Stafford,  VA  22555,  Officers;  Charles 
G,  McDaniel.  President,  Hilton  G, 
Marshall,  Vice  President  of  Finance, 
Ultimate  Media  Express  Inc.  d/b/a 
Ultimate  Express.  144-25,  155th 
Street.  Jamaica,  N^'  1 1434,  Officers: 
Diane  M,  Correll,  President,  James  W, 
Correll,  Sr.,  Sec.  Treasurer. 

Dated:  December  30,  1996, 
|FR  Doc  97-112  Filed  1-3-97;  8:45  ami 

BILLING  CODE  6730-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Privacy  Act  of  1974:  Altered  System  of 
Records 

AGENCY:  Office  of  the  .Assistant 
Secretary  for  Management  and  Budget, 
Office  of  the  Secretary.  HHS, 
ACTION:  Notice  of  an  altered  system  of 
records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  .Act,  the 
U.S.  Department  of  Health  and  Human 
Services  (HHS)  is  publishing  a  notice  of 
a  proposed  altered  system  of  rec;ords. 
09-90-0024.  "Financial  Transactions  of 
HHS  Accounting  and  Finance  Offices." 
The  principal  purpose  for  the  changes  is 
in  order  to  comply  with  the 
requirements  of  tlie  Debt  Collection 
Improvement  Act  of  1996  (Pub  L   104- 
134,  Sec.  31001),  The  proposal  includes 
new  and  modified  routine  uses 
described  below  for  this  system. 

DATES:  HHS  submitted  a  report  of  an 
altered  system  to  the  Office  of 
Management  and  Budget  and  to  the 
Congress  on  December  24.  1996,  The 
new  routine  uses  and  the  amendments 
to  existing  routine  uses  will  take  effect 
without  further  notice  40  days  after  the 
date  of  publication,  unless  HHS  reieives 
comments  which  would  result  in  a 
contrary  determination.  Other  changes 


incorporated  in  the  notice  below  will 
take  effect  upon  publication, 
ADDRESSES:  Please  address  comments 
to:  Deputy  Assistant  Secretary,  Finance 
Room  739-H,  Hubert  H,  Humphrey 
Building,  200  Independence  Ave.,  S\V, 
Washington,  D.C.  20201,  Comments 
received  will  be  available  for  inspection 
at  this  same  address  from  9  a.m.  to  3 
p.m.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sue  Mundstuk  Privacy  Act  Coordinator, 
Office  of  Financial  Policy.  DASF/ASMB, 
Room  705-D.  Hubert  H.  Humphrey 
Building,  200  Independence  Ave,  SVV, 
Washington,  D.C.  20201,  Telephone: 
(202)  690-6228. 

SUPPLEMENTARY  INFORMATION:  The 
system  notice  was  last  published  in  full 
at  59  FR  7675  (1994),  It  was 
subsequently  amended  at  59  FR  55845 
(1994). 

On  April  26,  1996,  the  Congress 
passed  Pub.  L. 104-134,  Sec.  31001 
known  as  the  "Debt  Collection 
Improvement  Act  of  1996"  (DCIA).  The 
purposes  of  this  Act  are  to:  (1)  maximize 
collections  of  delinquent  debts  owed  to 
the  Government,  (2)  minimize  the  costs 
of  debt  collection,  (3)  reduce  losses 
arisijig  from  debt  management  activities, 
(4)  ensure  that  the  public  is  fully 
informed  of  the  Federal  Government's 
debt  collection  policies,  (5)  ensure 
debtors  are  cognizant  of  their  financial 
obligations  to  repay  amounts  owed  to 
the  Government,  (6)  ensure  that  debtors  ' 
have  all  appropriate  due  process  rights, 
including  the  ability  to  verify, 
challenge,  and  compromise  claims,  and 
access  to  administrative  appeals 
procedures,  and  (7)  encourage  agencies, 
when  appropriate  to  sell  delinquent 
debts,  particularly  debts  with 
underlying  collateral,  and  rely  on  the 
experience  and  expertise  of  private 
sector  professionals  to  provide  debt 
collection  services  to  Federal  agencies. 

The  DCIA  authorizes  and  requires 
several  new  techniques  for  collecting 
debts  and  claims,  and  we  have  modified 
existing  routine  u.ses  and  added  ones  to 
implement  this  statute.  In  particular,  we 
have  modified  use  1  to  provide  for 
payment  by  methods  other  than  checks. 

We  have  amended  use  11(b)  to  allow 
disclosure  to  the  Treasury  Department 
for  purposes  of  administrative  offset 
even  when  Treasury  will  not  be  the 
agency  that  effects  the  offset.  We  have 
amended  use  11(e)  to  conform  with  the 
provision  for  using  debt  collection 
agents  or  contractors  in  the  statute  as 
amended  by  the  DCIA.  We  have  added 
uses  18-21  to  provide  for  new 
techniques  authorized  by  the  DCIA.  Use 
18  allows  the  computer  matching  of 
debtors  and  federal  employees.  Use  19 


allows  disclosures  to  commercial 
reporting  agencies. 

Use  20  allows  disclosure  to  Treasury 
or  a  Debt  Collection  Center  to  collect  the 
debt.  Use  21  allows  disclosures  in 
connection  with  selling  the  debt. 
Because  all  of  these  are  for  purposes  of 
recovering  or  liquidating  debts,  they  are 
compatible  with  the  purposes  for  which 
HHS  maintains  this  system. 

Other  revisions  were  made  (1)  to 
eliminate  areas  where  the  Social 
Security  Administration  (SSA)  is 
referenced  since  SSA  is  no  longer  a  part 
of  HHS;  (2)  to  improve  the  quality  of  the 
document  by  making  minor  editorial 
changes;  and  (3)  to  combine  the  two 
Appendices  into  one  Appendix, 
including  the  updating  of  system 
records  locations. 

The  complete  system  notice  is 
republished  below. 

Dated:  December  23,  1996. 
John  J.  Callahan. 
Assistnnt  Secretary  for  Management  and 

Budget 

SYSTEM  NAME: 

Financial  Transactions  of  HHS 
Accounting  and  Finance  Offices,  HHS/ 
OS/ASMB, 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

See  Appendix  1. 

Memoranda  copies  of  claims 
submitted  for  reimbursement  of  travel 
and  other  expenditures  while  on  official 
business  may  also  be  maintained  at  the 
administrative  office  of  the  HHS 
employee.  Records  concerning 
outstanding  debts  may  also  be 
maintained  at  the  program  office  or  by 
the  designated  claims  officer  apart  from 
the  finance  office, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  who  receive  a  payment 
from  the  Operating  Divisions  (OPDIV) 
Headquarters,  Area  and  District  offices 
and  all  persons  owing  monies  to  these 
HHS  components.  Persons  receiving 
payments  include,  but  are  not  limited 
to,  travelers  on  official  business, 
grantees,  contractors,  consultants,  and 
recipients  of  loans  and  .scholarships. 
Persons  owing  monies  include,  but  are 
not  limited  to,  persons  who  have  been 
overpaid  and  who  owe  HHS  a  refund 
and  persons  who  have  received  from 
HHS  goods  or  services  for  which  there 
is  a  charge  or  fee  (  e.g.,  Freedom  of 
Information  Act  requesters). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  identification  number,  address, 
purpose  of  payment,  accounting 
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classification  and  amount  paid.  Also,  in 
the  event  of  an  overpayment  and  for 
outstanding  loans,  grants  or 
scholarships,  the  amount  of  the 
indebtedness,  the  repayment  status  and 
the  amount  to  be  collected. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Budget  and  Accounting  Act  of  1950 
(Pub.  L,  81-784);  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365);  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134.  Sec.  31001). 

PURPOSE(S): 

These  records  are  an  integral  part  of 
the  accounting  systems  at  OPDIVs 
Headquarters  and  specific  Area  and 
District  locations.  The  records  are  used 
to  keep  track  of  all  pavments  to 
individuals,  exclusive  of  salaries  and 
wages,  based  upon  prior  entry  into  the 
systems  of  the  official  commitment  and 
obligation  of  government  funds.  When  a 
person  is  to  repay  funds  advanced  as  a 
loan  or  scholarship,  etc.,  the  records 
will  be  used  to  establish  a  receivable 
record  and  to  track  repayment  status,  hi 
the  event  of  an  overpayment  to  a  person, 
the  record  is  used  to  establish  a 
receivable  record  for  recoverv  of  the 
amount  claimed.  The  records  are  also 
used  internally  to  develop  reports  to  the 
Internal  Revenue  Service  (IRS)  and 
applicable  State  and  local  taxing 
officials  of  taxable  income.  This  is  a 
Department-wide  notice  of  payment  and 
collection  activities  at  all  locations 
listed  in  Appendix  1 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Records  will  be  routinely  disclosed 
to  the  Treasury  Department  in  order  to 
effect  payment. 

2.  Records  may  be  disclosed  to 
members  of  Congress  concerning  a 
Federal  financial  assistance  program  in 
order  for  members  to  make  informed 
opinions  on  programs  and/or  activities 
impacting  on  legislative  decisions.  Also, 
disclosure  may  be  made  to  a 
congressional  office  from  an 
individual's  record  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual  in 
order  to  be  responsive  to  the 
constituency. 

3.  In  the  event  HHS  deems  it  desirable 
or  necessary,  in  determining  whether 
particular  records  are  required  to  be 
disclosed  under  the  Freedom  of 
Information  Act,  discLosure  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

4.  A  record  from  this  system  may  be 
disclosed  as  a  "routine  use"  to  a 
Federal,  State  or  local  agency 


maintaining  civil,  criminal  or  other 
relevant  enforcement  records  or  other 
pertinent  records,  such  as  current 
licenses,  if  necessarv'  to  obtain  a  record 
relevant  to  an  agency  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  securitv 
clearance,  the  letting  of  a  contract  or  the 
issuance  of  a  license,  grant  or  other 
benefit. 

5.  A  record  from  this  system  may  be 
disclosed  to  a  Federal  agencv.  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract  or  the  issuance  of  a  license, 
grant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the  record  is 
reieyant  and  necessary  to  its  decision  on 
the  matter. 

6.  Where  Federal  agencies  having  the 
power  to  subpoena  other  Federal 
agencies'  records,  such  as  the  Internal 
Revenue  Service  (IRS)  or  the  Civil 
Rights  Commission,  issue  a  subpoena  to 
HHS  for  records  in  this  system  of 
records,  HHS  will  make  such  records 
available,  provided  however,  that  in 
each  case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Where  a  contract  between  a 
component  of  HHS  and  a  labor 
organization  recognized  under  E.O. 
1 1491  provides  that  the  agency  will 
disclose  personal  records  relevant  to  the 
organization's  mission,  records  in  the 
system  of  records  may  be  disclosed  to 
such  organization. 

8.  A  record  may  be  disclosed  to  the 
Department  of  Justice,  to  a  t  ourt,  or 
other  tribunal,  or  to  another  party  before 
such  tribunal,  when:  (1)  HHS,  or  any 
component  thereof:  (2)  .\ny  HHS 
employee  in  his/her  official  capacity:  (3) 
Any  HHS  employee  in  his-her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee:  or  (4)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
tribunal,  or  the  other  party  is  relevant 
and  necessary  to  the  litigation  and 
would  help  in  the  effective 
representation  of  the  governmental 
party,  provided  however,  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


9.  A  record  about  a  loan  applicant  or 
potential  contractor  or  grantee  may  be 
disclosed  from  the  system  of  records  to 
credit  reporting  agencies  to  obtain  a 
credit  report  in  order  to  determine  the 
person's  credit  worthiness. 

10.  When  a  person  applies  for  a  loan 
under  a  loan  program  as  to  which  the 
0MB  has  made  a  determination  undei 
I.R.C.  6103(a)(3),  a  record  about  his/her 
application  may  be  disclosed  to  the 
Treasur)'  Department  to  find  out 
whether  he/she  l:as  a  delinquent  tax 
account,  for  the  sole  purpose  of 
determining  the  person's 
creditworthiness. 

11.  A  record  from  this  system  may  be 
disclosed  \c  the  following  entities  in 
order  to  help  collect  a  debt  owed  the 
United  States: 

a  lo  another  Federal  agency  so  that 
agency  can  effect  a  salary  offset: 

b.  To  the  Treasury  Department  or 
another  Federal  agency  in  order  to  effect 
an  administrative  offset  under  common 
law  or  under  31  U.S.C.  3716 
(withholding  from  money  payable  to.  or 
held  on  behalf  of.  the  individual); 

c  To  the  Treasury  Department  to 
request  the  person's  mailing  address 
under  I.R.C.  6103(m)(2)  in  order  to  help 
locate  the  person  or  to  have  a  credit 
report  prepared, 

d.  To  agents  of  HHS  and  to  other  third 
parties,  including  credit  reporting 
agencies,  to  help  locate  the  person  or  to 
obtain  a  credit  report  on  him/her,  in 
order  to  help  collect  or  compromise  a 
debt: 

e.  To  debt  collection  agents  or 
contractors  under  31  U  S.C  3718  or 
under  common  law  to  help  collect  a 
past  due  amount  or  locate  or  recover 
debtors'  assets: 

f.  To  the  Justice  Depart.ment  for 
litigation  or  for  further  administrative 
action:  and 

g.  To  the  public,  as  provided  by  31 
US.C  3720E.  in  order  to  publish  or 
otherwise  publicly  disseminate 
information  regarding  the  identity  of  the 
person  and  the  existence  of  a  nontax 
debt. 

Disclosure  under  part  (d)  and  (g)  of 
this  routine  use  is  limited  to  the 
individual's  name,  address,  social 
security  number,  and  other  information 
necessary  to  identify  the  person. 
Disclosure  under  parts  (a)-(c)  and  (e)  is 
limited  to  those  items:  the  amount, 
status,  and  histon,  of  the  claim:  and  the 
agency  or  program  under  which  the 
claim  arose.  An  address  obtained  from 
IRS  may  be  disclosed  to  a  credit 
reporting  agency  under  part  (d)  only  for 
purposes  of  preparing  a  credit  report  on 
the  individual 

12  A  record  from  this  system  may  be 
disclosed  to  another  Federal  agency  that 
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has  asked  HHS  to  effect  an 
administrative  offset  under  common  law 
or  under  31  U.S.C.  3716  to  help  collect 
a  debt  owed  the  United  States. 
Disclosure  under  this  routine  use  is 
limited  to.  name  and  address.  Social 
Security  number,  and  other  information 
necessary  to  identify  the  individual; 
information  about  the  money  payable  to 
or  held  for  the  individual;  and  other 
information  concerning  the 
administrative  offset. 

13.  Disclosure  with  regard  to  claims 
or  debts  arising  under  or  payable  under 
the  Social  Security  Act  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  §  1681a(f))  or 
the  Federal  Claims  Collection  Act  of 
1986  (31  U.S.C.  §  3701(a)(3)).  The 
purpose  of  this  disclosure  is  to  aid  in 
the  collection  of  outstanding  debts  owed 
the  Federal  Government.  Disclosure  of 
records  is  limited  to  the  individual's 
name,  address,  Social  Security  number. 
and  other  information  necessary  to 
estabhsh  the  individual's  identity;  the 
amount,  status  and  history  of  the  claim; 
and  the  agency  or  program  under  which 
the  claim  arose. 

14.  Information  in  this  system  of 
records  is  used  to  prepare  W-2s  and 
1099  Forms  to  submit  to  the  Internal 
Revenue  Service  and  applicable  State 
and  local  governments  items  considered 
to  be  included  as  income  to  a  person, 
certain  travel  related  payments  to 
employees,  all  payments  made  to 
persons  not  treated  as  employees  (e.g.. 
fees  to  consultants  and  experts),  and 
amounts  written-off  as  legally  or 
administratively  uncollectible,  in  whole 
or  in  part. 

15.  A  record  may  be  disclosed  to 
banks  enrolled  in  the  Treasur\-  Credit 
Card  Network  to  collect  a  payment  or 
debt  when  the  person  has  given  his/her 
credit  card  number  for  this  purpose. 

16.  Records  may  be  disclosed  to  a 
contractor  (and/or  to  its  subcontractor) 
who  has  been  engaged  to  perform 
services  on  an  automated  data 
processing  (ADP)  system  used  m 
processing  fineuicial  transactions.  The 
contractor  may  have  been  engaged  to 
develop,  modify  and  test  a  new  ADP 
system,  including  both  software  and 
hardware  upgrades  or  enhancements  to 
such  a  system;  perform  periodic  or 
major  maintenance  on  an  existing  ADP 
system;  audit  or  otherwise  evaluate  the 
performance  of  such  an  ADP  system; 
and/or  operate  such  a  system. 

17.  Records  may  be  disclosed  to 
student  volunteers,  individuals  working 
under  a  personal  services  contract,  and 
other  individuals  performing  functions 
for  the  Department  but  technically  not 
having  the  status  of  agency  employees, 


if  they  need  access  to  the  records  in 
order  to  perform  their  assigned  agency 
functions. 

ISA  record  from  this  system  may  be 
disclosed  to  any  Federal  agency  or  its 
agents  in  order  to  participate  in  a 
computer  matching  of  a  list  of  debtors 
against  a  list  of  Federal  employees. 
Disclosure  of  records  is  limited  to 
debtors  names,  names  of  employers, 
taxpayers  identifying  numbers, 
addresses  (including  addresses  of 
employers),  and  dates  of  birth,  and  other 
information  necessary  to  establish  the 
person's  identity. 

19.  A  record  may  be  disclosed  to  a 
commercial  reporting  agency  that  a 
person  is  responsible  for  a  current 
claim,  in  order  to  aid  in  the  collection 
of  claims,  typically  by  providing  an 
incentive  to  the  person  to  repay  the 
claim  or  a  debt  timely.  Disclosure  of 
records  is  limited  to  information  about 
a  person  as  is  relevant  and  necessary  to 
meet  the  principal  purpose(s)  for  which 
it  is  intended  to  be  used  under  the  law. 

20.  A  record  from  this  system  may  be 
disclosed  to  the  Treasury  Department  or 
to  an  agency  operating  a  Debt  Collection 
Center  designated  by  the  Treasury  in 
order  to  effect  a  collection  of  past  due 
amounts. 

21.  If  HHS  decides  to  sell  a  debt 
pursuant  to  31  U.S.C.  §  371  l(i),  a  record 
from  the  svstem  may  be  disclosed  to 
purchasers,  potential  purchasers,  and 
contractors  engaged  to  assist  in  the  sale 
or  to  obtain  information  necessary  for 
potential  purchasers  to  formulate  bids 
and  information  necessary  for 
purchasers  to  pursue  collection 
remedies. 

Disclosure  to  Consumer  Reporting 
Agencies 

Disclosure  pursuant  to  5  U.S.C. 
§  552a(b)(12):  Disclosure  may  be  made 
from  this  system  to  "consumer  reporting 
agencies.  "  as  defined  in  31  U.S.C. 
§  3701(a)(3).  The  purpose  of  this 
disclosure  is  to  aid  in  the  collection  of 
outstanding  debts  owed  to  the  Federal 
Government,  typically,  to  provide  an 
incentive  for  debtors  to  repay  their  debts 
timely,  by  making  these  debts  part  of 
their  credit  records. 

Disclosure  of  records  is  limited  to  the 
individual's  name,  address,  social 
security  number,  and  other  information 
necessary  to  establish  the  individual's 
identity;  the  amount,  status  and  history 
of  the  claim;  and  the  agency  or  program 
under  which  the  claim  arose.  The 
disclosure  will  be  made  only  after  the 
procedural  requirements  of  31  U.S.C. 
§  3711(e)  have  been  followed. 


Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System 


STORAQE: 

Hard  copy  dociunents  are  maintained 
in  file  folders  at  agency  headquarters 
and  area/ district  office  sites:  and  on 
computer  disc  pack  and  magnetic  tape 
at  central  computer  sites. 

RETRIEVABILmr: 

This  varies  according  to  the  particular 
accounting  system  within  the  HHS 
Operating  Divisions,  Area  and  District 
Offices.  Usually  the  hard  copy 
docimient  is  filed  by  name  within 
accounting  classification.  Computer 
records  may  be  indexed  by  social 
security  number  and  voucher  number. 
Intra-departmental  uses  and  transfers 
concern  the  validation  and  certification 
for  payment,  and  for  HHS  internal 
audits. 

SAFEOUARDS: 

1.  Authorized  Users:  Employees  and 
officials  directly  responsible  for 
programmatic  or  fiscal  activity, 
including  administrative  and  staff 
persoimel,  financial  management 
persoiuiel,  computer  personnel,  and 
managers  who  have  responsibilities  for 
implementing  HHS  funded  programs. 

2.  Physical  Safeguards:  File  folders, 
reports  and  other  forms  of  persoimel 
data,  and  electronic  diskettes  are  stored 
in  areas  where  fire  and  life  safety  codes 
are  strictly  enforced.  All  documents  and 
diskettes  are  protected  during  lunch 
hours  and  nonworking  hours  in  locked 
file  cabinets  or  locked  storage  areas. 
Magnetic  tapes  and  computer  matching 
tapes  are  locked  in  a  computer  room 
and  tape  vault. 

3.  Procedural  Safeguards;  Password 
protection  of  automated  records  is 
provided.  All  authorized  users  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
office.  The  safeguards  described  above 
were  established  in  accordance  with 
HHS  Chapter  45-13  of  the  General 
Administration  Manual;  and  the  HHS 
ADP  System  Manual  Part  6,  "ADP 
Systems  Security." 

RETEKTION  AND  DISPOSAL: 

Records  are  purged  from  automated 
files  once  the  accounting  purpose  has 
been  served;  printed  copy  and  manual 
documents  are  retained  and  disposed  of 
in  accordance  with  General  Accounting 
Office  principles  and  standards  as 
authorized  by  the  National  Archives  and 
Records  Service. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Department  of  Health  and  Human 
Services,  DHHS,  Assistant  Secretary  for 
Management  and  Budget.  Office  of  the 
Secretary,  Room  510A,  Hubert  H. 
Humphrey  Building,  Washington,  DC 
20201. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  made,  either  in 
writing  or  in  person,  to  the 
organizations  listed  under  "Location"  in 
Appendix  1,  with  the  exception  of  Food 
and  Drug  Administration  records.  For 
those  records,  contact: 
FDA  Privacy  Act  Coordinator  (HF\V-30) 
Food  and  Drug  Administration 
5600  Fishers  Lane 
Rockville,  MD  20857 

The  individual  making  the  inquiry' 
must  show  proof  of  identity  before 
information  is  released.  Give  name  and 
social  security  number,  purpose  of 
payment  or  collection  (travel,  grant,  etc.) 
and,  if  possible,  the  agency  accounting 
classification. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  clearly  specify 
the  record  contents  being  sought,  and 
may  include  a  request  for  an  accounting 
of  disclosures  that  have  been  made  of 
their  records,  if  any.  (These  access 
procedures  are  in  accordance  with  HHS 
regulations  (45  CFR  5b.5(a)(2)).) 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedure 
above,  and  reasonably  identify  the 
record  and  specify  the  information 
being  contested,  the  corrective  action 
sought,  and  the  reasons  for  requesting 
the  correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimelv.  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Travel  vouchers  submitted  by  the 
individual;  grant,  contract  and  loan 
award  document;  delinquent  loan,  grant 
and  scholarship  record;  consultant 
invoice  of  ser\'ices  rendered;  and 
application  for  travel  advance. 

EXEMPTIONS  CLAiltED  FOR  THE  SYSTEM: 

None. 
Appendix  1 
Location 

Indian  Health  Sen-ice  Area  Offices  (IHSI 

■Aberdeen  Area,  IHS 
Federal  Building 
115  Fourth  Ave..  SE 
Aberdeen.  SD  57401 
Alaska  Area.  IHS 


250  Gambell  Street 

Anchorage,  AK  99501 

Albuquerque  Area,  IHS 

505  Marquette  NW 

Suite  1502 

Albuquerque,  NM  57102-2163 

Albuquerque  Headquarters  West,  IHS 

300  San  Mateo,  NE 

Suite  500 

Albuquerque,  NM  87108 

Bemidji  Area,  IHS 

203  Federal  Building 

Bemidji,  MN  56601 

Billings  Area.  IHS 
711  Central  Avenue 
Billings,  MT  59103 
California  Area.  IHS 
1825  Bell  Street 
Sacramento.  CA  95825-1097 
Nashville  Area.  IHS 
3310  Perimeter  Hill  Drive 
Nashville,  TN  37211 

Navajo  Area,  IHS 

P.O.  Box  "G" 

Window  Rock.  AZ  86515-5004 

Oklahoma  Area  IHS 

3625  NW  56th  Street 

Five  Corporation  Plaza 

Oklahoma  City.  OK  73112 

Phoenix  Area,  IHS 

3738  North  16th  Street 

Suite  "A" 

Phoenix,  AZ  85016-5981 

Portland  Area,  IHS 

1220  SW  Third  Avenue 

Room  476 

Portland,  OR  97204-2892 

Office  of  Health  Program  Research  and 

Development.  IHS 
7900  South  "I"  Stock  Road 
Tucson,  ,\Z  85746-9352 

Food  and  Drug  Administration  District 
Offices  I  FDA  I 

Food  and  Drug  Administration.  FD.A 

60  Eighth  Street,  NE 
Atlanta.  GA  30309 

Food  and  Drug  Administration.  FDA 
Boston  District  Office 
One  Montvale  .^venue 
Stoneham,  M.A  62180 

Food  and  Drug  Administration.  FDA 

599  Delaware  Avenue 

Buffalo,  NY  14202 

Food  and  Drug  Administration.  FDA 

Room  700 

Federal  Office  Building 

850  3rd  Avenue  (at  30th  Street) 

Brooklyn,  NY  11232 

Food  and  Drug  .Administration,  FDA 

61  Main  Street 

West  Orange.  N)  07052 

Food  and  Drug  Administration,  FDA 

Room  1204 

US  Customhouse 


2nd  and  Chestnut  Streets 

Philadelphia,  PA  19106 

Food  and  Drug  Administration.  FDA 

900  Madison  Avenue 

Baltimore,  MD  21201 

Food  and  Drug  Administration,  FDA 

San  Juan  District  Office 

POBox  5719  PTA 

De  Tierra  Station 

San  )uan,  PR  00906-5719 

Food  and  Drug  Administration.  FD.\ 

Room  1222 

Main  Post  Office  Building 

433  West  \'an  Buren  Street 

Chicago.  IL  60607 

Food  and  Drug  Administration.  FD.\ 

1560  East  Jefferson  Avenue 

Detroit.  MI  48207 

Food  and  Drug  .Administration,  FDA 

1141  Central  Parkwav 

Cincinnati.  OH  45202 

Food  and  Drug  .Administration,  FDA 

240  Hennepin  Avenup 

Minneapolis,  M\  55401 

Food  and  Drug  .Administration,  FD.A 

3032  Brvan  Street 

Dallas.  tX  "5204 

Food  and  Drug  Administration.  FDA 

4298  Elvsian  Fields 

New  Orleans.  LA  70122 

Food  and  Drug  Administration,  FDA 

National  Center  for  Toxicological 

Research 
lefferson.  AR  72079 

Food  and  Drug  Administration.  FDA 

1009  Cherrv  Street 

Kansas  City.  MO  64106 

Food  and  Drug  .Administration,  FDA 

L'S  Courthou.'^e  and  Courthouse 

Building 
1114  Market  Street.  Room  1002 
St.  Louis,  MO  63101 
Food  and  Drug  .Administration,  FDA 
Building  20 
Denver  Federal  Center 
PO  Box  2508- 
Denver,  CO  80255-0087 

Food  and  Drug  .Administration.  FDA 

Federal  Office  Building 

Room  506 

50  United  National  Plaza 

San  Francisco,  CA  94102 

Food  and  Drug  Admsnistralion.  FDA 

1521  West  Pico  Boulevard 

Los  Angeles.  CA  90015 

Food  and  Drug  Administration.  FDA 

22201  23rd  Avenue.  "^F 

Bothell.  \VA  98021-4421 

Food  and  Drug  Administration.  FDA 

Headquarters  Office 

5600  Fishers  l.^ne 

Room  11-83 

Parklawn  Building 

Rockville,  MD  20857 

Centers  for  Disease  Control  and 
Prevention  (CDCi 

Centers  for  Disease  Control  and 
Prevention.  CDC 
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Accounting  Section  (CO-5) 
Rotwrt  A.  Taft  Laboratories 
4676  Columbia  Parkwav 
Cincinnati,  OH  45226 
Centers  for  Disease  Control  and 
Prevention,  CDC 
and 

Agency  for  Toxic  Substances  and 

Disease  Registry  (ATSDR) 
Financial  Management  Office 
1600  Clifton  Road  NfE,  (M/S  D-04) 
Atlanta,  GA  30333 

Health  Care  Financing  Administration 
(HCFAj 

Health  Care  Financing  Administration, 

HCFA 
Room  C3-0927 
7500  Security  Boulevard 
Baltimore.  MD  21244 

National  Institutes  of  Health  (MH) 

National  Institutes  of  Health,  NIH 
Building  1,  Room  222 
Rocky  Mountain  Laboratory 
Hilton,  MT  59840 
National  Institutes  of  Health,  NIH 
National  Institute  of  Mental  Health 
WAVV  Building,  Room  562 
St.  Elizabeth's  Hospital 
Washington,  DC  20032 
National  Institutes  of  Health,  NIH 
Frederick  Cancer  Research  Facility 
Fort  Detrick  Building.  Room  427 
Frederick.  MD  21702-1201 
National  Institutes  of  Health.  NIH 
National  Institutes  of 
Environmental  Health  Sciences 
Room  B2-03,  Building  101 
Research  Triangle  Park,  NC  27709 
National  Institutes  for  Health.  NIH 
National  Institute  on  Drug  Abuse 
Addiction  Research  Center 
Building  C.  Room  248 
4940  Eastern  Avenue 
Baltimore,  MD  21224 

National  Institutes  for  Health,  NIH 
Headquarters  Office 
Operations  Accounting  Branch 
Building  31.  Room  B1-B63 
9000  Rockville  Pike 
Bethesda.  MD  20892-0134 

Individual  records  of  the  following 
HHS  Operating  Divisions  may  be 
obtaineid  from  the  Program  Support 
Center  (PSC): 

Administration  for  Children  and 
Families  (ACF) 

Administration  on  Aging  (AoA) 

Agency  for  Health  Care  Policy  and 
Research  (AHCPRI 

Indian  Health  Service  (IHS) 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Office  of  the  Secretary  (OS) 

Program  Support  Center  (PSC) 

Program  Support  Center.  PSC 


Division  of  Fiscal  Services 
5600  Fishers  Lane 
Room  16-05 
Rockville,  MD  20857 

(PR  Doc.  97-16  Filed  1-3-97;  8:45  am) 

BILUNG  COO€  4150-(M-P 


Food  and  Drug  Administration 
[Docket  No.  96N-0290] 

AM-Rho  Laboratories,  Inc.;  Revocation 
of  U.S.  License  No.  991-001 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  Hcense 
fU.S.  License  No.  991-001)  and  the 
product  license  issued  to  AM-Rho 
Laboratories,  Inc.,  Jacksonville,  FL.  for 
the  manufacture  of  Source  Plasma.  In  a 
letter  to  FDA  dated  April  11.  1996,  AM- 
Rho  Laboratories,  Inc.,  voluntarily 
requested  revocation  of  its 
establishment  and  product  licenses.  In  a 
letter  dated  luly  3.  1996,  FDA  informed 
the  firm  that  the  establishment  and 
product  Ucenses  for  its  Jacksonville 
location  were  revoked. 
DATES:  The  revocation  of  the 
establishment  license  (U.S.  License  No. 
991-001)  and  the  product  license 
became  effective  July  3.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dano  B.  Murphy,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630), 
Food  and  Drug  .Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448.  301-594-3074. 
SUPPt-EMENTARY  INFORMATION:  FDA  has 
revoked  the  establishment  Ucense  (U.S. 
License  No.  991-001)  and  product 
license  for  the  manufacture  of  Source 
Plasma  of  A.M-Rho  Laboratories,  Inc., 
4130  SalisbiUT  Rd.,  suite  2100, 
Jacksonville,  FL  32216. 

FDA  inspected  AM-Rho  Laboratories, 
Inc..  from  October  16.  1995.  through 
November  9,  1995.  The  inspection  also 
involved  a  concurrent  investigation  that 
included  interviews  vdth  individuals 
knowledgeable  in  the  daily  operations 
of  the  firm.  The  inspection  of  the  facility 
and  concurrent  investigation  revealed 
serious  deviations  from  applicable 
Federal  regulations.  The  deficiencies 
noted  included,  but  were  not  limited  to, 
the  following:  (1)  Failure  to  properly 
immunize  donors  (21  CFR  640.66)  by: 
(a)  Permitting  nonphysicians,  working 
without  a  physician  present,  to  inject  at 
least  37  donors  with  red  blood  cell 
antigen;  (b)  inununizing  at  least  one 
donor  during  plasmapheresis;  and  (c) 


permitting  nonphysicians  to  select 
antigens  and  schedule  immunizations; 

(2)  failure  to  adequately  determine 
donor  suitability  by;  (a)  Not  excluding 
for  the  required  8-week  period  at  least 
21  donors  who  lost  whole  blood  (21 
CFR  640.63(e));  (b)  rouUnely 
reevaluating  donor  hematocrit  without 
recording  the  initial  hematocrit  values; 
and  (c)  routinely  not  complying  with 
established  standard  operating 
procedures  that  required  the  cross 
checking  of  donors  against  deferral  logs; 

(3)  failure  to  maintain  complete, 
accurate,  and  concurrent  donor  records 
(21  CFR  606.160)  by:  (a)  Routinely 
forging  physician's  signatures  on 
numerous  records;  (b)  not  completing 
maintenance  and  calibration  records 
concurrently  with  work  done;  (c) 
inaccurate  documentation  of  red  blood 
cells  not  returned  to  the  donor;  (d) 
documenting  as  destroyed  red  blood 
cells  that  were  returned  to  the  donor; 
and  (e)  not  providing  a  unit  number  for 
certain  plasmapheresis  products;  (4) 
failure  to  maintain  and  follow  standard 
operating  procedures  (21  CFR 
606.100(b))  by:  (a)  Inadequately 
preparing  phlebotomy  sites  on  at  least 
25  donors;  (b)  not  follovdng  the 
procedure  for  verifying  correct 
reinfusion  of  red  blood  cells;  and  (c) 
permitting  donors  to  leave  the  premises 
before  the  minimum  time  for 
postimmunization  observation. 

FDA  concluded  that  the  serious 
nature  of  the  deficiencies  identified 
during  the  inspection  and  during  the 
concurrent  investigation  of  AM-Rho 
Laboratories,  Inc.,  were  the  direct 
consequence  of  the  establishment's 
disregard  for  the  appUcable  regulations 
and  standards  in  the  license  apphcation. 
FDA  determined  that  these  deficiencies 
constitute  a  danger  to  the  pubhc  health 
that  warranted  suspension  under  21 
CFR  601.5(b)  and  601.6(a).  Additionally, 
the  deficiencies  noted  demonstrated 
management's  failure  to  exercise  control 
over  the  facility  relating  to  compliance 
and  to  assure  adequate  training  and 
supervision  of  personnel  as  required  by 
21  CFR  600.10(a)  and  (b)  and  606.20(a) 
and(b). 

In  a  November  27,  1995,  letter  to  the 
firm,  FDA  suspended  the  establishment 
license  (U.S.  License  No.  991-001)  and 
product  license  for  Source  Plasma.  In  a 
February  14,  1996,  letter  to  FDA,  the 
firm  stated  it  would  not  seek 
reinstatement  of  the  suspended  license 
(U.S.  License  No.  991-001)  and  would 
destroy  all  plasma  products  in 
inventory.  In  a  letter  to  FDA  dated  April 
11,  1996,  AM-Rho  Laboratories,  Inc., 
requested  voluntary  revocation  of  U.S. 
License  No.  991-001. 
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FDA  has  placed  copies  of  the  letters 
relevant  to  the  license  revocation  on  file 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  with  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  These  documents  are  available 
for  public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Accordingly,  under  21  CFR  601.5(a), 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262),  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.68),  the  establishment  license 
(U.S.  License  No.  991-001)  and  the 
product  license  for  the  manufacture  of 
Source  Plasma  issued  to  AM-Rho 
Laboratories,  Inc.,  Jacksonville,  FL 
32216,  were  revoked  effective  July  3, 
1996. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the 
redelegation  at  21  CFR  5.67(c). 

Dated:  December  19,  1996. 
Kathryn  C  Zoon, 

Director,  Center  for  Biologies  Evaluation  and 
Research. 

[PR  Doc.  97-186  Filed  1-3-97;  8:45  am] 
BILLING  COOE  41«>-01-F 


[Docket  No.  96E-0080] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Olean 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  Olean 
and  is  pubUshing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarits,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  food  additive  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
3Q5),  Food  and  Drug  Administration, 
12420  Parklawm  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 


SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  tc  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  food  and  color 
additives:  (1)  The  testing  phase  begins 
on  the  date  a  major  health  or 
environmental  effects  test  is  begun  and 
ends  on  the  date  a  petition  relying  on 
the  test  and  requesting  the  issuance  of 
a  regulation  for  use  of  the  additive 
under  section  409  or  721  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
is  initially  submitted  to  FDA.  An 
"environmental  effects"  test  may  be  any 
test  which:  (a)  Is  reasonably  related  to 
the  evaluation  of  the  product's  health 
effects,  or  both;  (b)  produces  data 
necessary  for  marketing  approval;  and 
(c)  is  conducted  over  a  period  of  not  less 
than  6-months  duration,  excluding  time 
required  to  analyze  or  evaluate  test 
results.  (2)  The  approval  phase  begins 
on  the  date  a  petition  requesting  the 
issuance  of  a  regulation  for  use  of  the 
additive  under  section  409  or  721  of  the 
act  is  initially  suBmitted  to  FDA  and 
ends  upon  whichever  of  the  following 
occurs  last:  (a)  The  regulation  for  the 
additive  becomes  final;  or  (b)  objections 
filed  against  the  regulation  that  result  in 
a  stay  of  effectiveness  are  resolved  and 
commercial  marketing  is  permitted;  or 
(c)  proceedings  resulting  from 
objections  to  the  regulation,  after 
commercifil  marketing  has  been 
permitted  and  later  stayed  jjending 
resolution  of  the  proceedings,  are  finally 
resolved  and  commercial  marketing  is 
permitted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occiured  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  color  or  food  additive  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(2)(B). 

FDA  recently  approved  for  marketing 
the  food  additive  product  Olean 
(olestra).  Olean  is  used  in  place  of  fats 


and  oils  in  prepackaged  ready-to-eat 
savory  (i.e.,  salty  or  piquant,  but  not 
sweet)  snacks.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Olean  (U.S.  Patent  No. 
4,005,196)  from  Proctor  &  Gamble  Co. 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
May  9,  1996,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  food 
additive  product  had  undergone  a 
regulatory  review  period  and  that  the 
listing  of  Olean  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Olean  is  5,418  days.  Of  this  time,  2,191 
days  occiured  during  the  testing  phase 
of  the  regulatory  review  period,  while 
3,227  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dates: 

1 .  The  date  a  major  health  or 
environmental  effects  test  was  begun: 
April  2,  1981.  Tbe  applicant  does  not 
specifically  state  a  date  when  a  test 
involving  this  food  additive  product 
was  begxm.  However,  FDA  records 
indicate  that  the  test  was  begim  on  April 
2.  1981. 

2.  The  date  a  petition  requesting  the 
issuance  of  a  regulation  for  use  of  the 
food  additive  under  section  409  of  the 
act  was  initially  submitted:  April  1, 
1987.  FDA  has  verified  the  applicant's 
claim  that  the  petition  for  Olean  was 
initially  submitted  on  Apnl  1,  1987. 

3.  T/ie  date  the  regulation  for  the  food 
additive  petition  became  effective: 
January  30,  1996.  The  applicant  claims 
that  the  regulation  for  the  food  additive 
became  effective  on  January  24,  1996. 
However.  FDA  records  indicate  that,  by 
its  terms,  the  regulation  for  the  food 
additive  became  effective  on  January  30, 
1996  (61  FR  3118,  January  30,  1996). 

This  determination  of  tbe  regulatory 
review  period  estabUshes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  this  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  7.  1997,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore. 
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any  interested  person  may  petition  FDA 
on  or  before  July  7.  1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory-  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cking.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  mav  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  25.  1996. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
|FR  Doc.  97-138  Filed  1-3-97;  8:45  am! 

BILLJNO  COW  4iaO-01-F 


Advisory  Committees:  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301^143-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individuaJ  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  mav  change  before  a 
meeting  is  actually  held.  The  hotUne 
will  be  updated  when  such  changes  are 
made. 

MEmNQS:  The  following  advisory 
committee  meetings  are  annoimced; 


.    Joint  Meeting  of  \he  Nonprescription 
Drugs  and  Anti-Infective  Drugs 
Advisory  Committees 

Date,  time,  and  place.  January  22. 
1997,  8:30  a.m..  Holiday  Inn— 
Gaithersburg.  Grand  Ballroom,  Two 
Montgomer\'  Village  Ave.,  Gaithersburc. 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m..  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  5  p.m.;  Ermona 
B.  McGoodwin  or  Danyiel  A.  D'Antonio, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
Nonprescription  Drugs  Advisory 
Committee,  code  12541 ,  or  Anti- 
Infective  Drugs  Advisor>  Committee, 
code  12530.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  Nonprescription  Drugs  Advisory 
Committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  over-the-counter 
(nonprescription)  human  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum  of  human  symptoms  and 
diseases.  The  Anti-Infective  Drugs 
Advisorv-  Committee  reviews  and 
evaluates  available  data  concerning  the 
safety  and  effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  infectious 
diseases  and  disorders. 

Agenda — open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  13.  1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The  joint 
committees  will  discuss  issues  relating 
to  a  health-care  continuum  model.  In 
the  Federal  Register  of  June  17,  1994 
(59  FR  31402  through  31452)  the  agency 
published  a  proposed  rule  for  OTC 
health-care  antiseptic  drug  products, 
i.e.,  patient  preoperative  skin 
preparations,  surgical  hand  scrubs,  and 
health-care  persoimel  and  antiseptic 
handwashes.  In  response  to  the 
proposed  rule,  the  agency  received  a 


number  of  requests  to  consider  a  health- 
care continuum  as  a  model  for  the 
regulation  of  OTC  health-care  antiseptic 
drug  products.  The  proposed  model 
defines  six  drug  product  categories 
(preoperative  skin  preparation,  surgical 
hand  scrub,  health-care  personnel 
handwash,  food  handler  handwash, 
antimicrobial  handwash,  and 
antimicrobial  body  wash)  and  proposes 
testing  requirements,  key 
characteristics,  and  labeling  for  each  of 
the  categories.  The  model  also  proposes 
that  the  public  health  impact  of  these 
products  is  the  lowest  for  consumer  use 
products  and  continuously  increases 
through  the  model  as  follows: 
Antimicrobial  hand  washes, 
antimicrobial  body  washes,  food 
handler  handwash,  health-care 
personnel  handwash,  surgical  hand 
scrub,  and  preoperative  skin 
preparation.  Conversely,  the  model 
proposes  that  the  size  of  the  population 
impacted  by  these  products 
continuously  decreases  from  consumer 
use  products  to  professional  use 
products.  FDA  is  seeking  an  evaluation 
of  the  model's  impact  on  public  health 
in  light  of  the  isolation  of  pathogenic 
bacteria-bearing  plasmids  encoding  for 
both  topical  antiseptic  and  multiple 
antibiotic  resistance  and  is  soHciting  the 
advice  and  opinions  from  the  advisory 
committees  on  this  issue.  The  agency 
encourages  investigators,  academicians, 
and  manufacturers  of  these  products  to 
respond  to  this  notice  with  information 
bearing  on  this  issue  and  to  present 
their  views  on  this  issue  before  the 
committees. 

A  Joint  Meeting  of  the 
Nonprescription  Drugs  Advisory 
Committee  and  the  Cardiovascular 
and  Renal  Drugs  Advisory  Committee 

Date,  time,  and  place.  January  23, 
1997,  8:30  a.m..  Holiday  Inn— 
Gaithersburg,  Two  Montgomery  Village 
Ave.,  Gaithersburg,  MD. 

Type  of  meeting  and  contact  person. 
Open  pubhc  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  5  p.m.;  Tracy  K. 
Riley  or  Joan  C.  Standaert,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-5455,  or  FDA  Advisory 
Committee  Information  Hotline,  1-806- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Nonprescription 
Drugs  Advisory  Committee,  code  12541, 
or  Cardiovascillar  and  Renal  Drugs 
Advisory  Committee,  code  12533. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 
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General  function  of  the  committee. 
The  Nonprescription  Drugs  Advisor\' 
Committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  over-the-counter 
(nonprescription)  hirnian  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum  of  human  symptoms  and 
diseases.  The  Cardiovascular  and  Renal 
Drugs  Ad\asory  Committee  reviews  and 
evaluates  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  used  in 
cardiovascular  and  renal  disorders. 

Agenda — open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
v^iting,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  8,  1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committees  will  jointly  discuss  issues 
relevant  to  professional  labeling 
indications  for  aspirin.  A  citizen 
petition  requested  that  the 
Commissioner  of  Food  and  Drugs 
approve  various  vascular  professional 
labeling  indications  for  aspirin.  FDA  has 
already  acted  on  some  of  the  issues 
raised,  while  others  have  not  been 
resolved.  FDA  is  now  soliciting  advice 
and  opinions  from  the  advisory 
committees  regarding  the  use  of  aspirin 
for  expanded  professional  labeling 
indications  for  aspirin.  Issues  to  be 
discussed  include  the  use  of  aspirin  in 
patients  deemed  to  be  at  elevated  risk  of 
cardiovascular  events  due  to  some  form 
of  vascular  disease  or  other  conditions 
implying  an  increased  risk  of  occlusive 
vascular  disease  (i.e.,  patients 
undergoing  coronary,  cerebral,  or 
peripheral  arterial  revascularization 
procedures;  patients  with  chronic 
nonvalvular  atrial  fibrillation;  patients 
requiring  hemodialysis  access  with  a 
fistula  or  shunt;  patients  with  chronic 
stable  angina;  and  other  patients 
deemed  to  be  at  elevated  risk).  The 
agency  encourages  investigators, 
academicians,  and  members  of  the 
pharmaceutical  industry  with 
information  about  the  use  of  aspirin  in 
patients  at  increased  risk  of 
cardiovascular  events  to  respond  to  this 
notice. 

FDA  pubhc  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 


data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reser\'ed  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
the  meeting(s)  shall  be  at  least  1  hour 
long  unless  pubhc  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  of>en 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisorv  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  hsted  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportimity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
heciring's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  hst  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  wTiting 
from  the  Freedom  of  Information  Office 
(HFl-35).  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 


The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklavm  Dr..  rm.  1-23. 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m  .  Monday 
through  Friday  Summar\'  minutes  of 
the  open  portion  of  the  meetmg  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisor*-  Committee  Act  (5  U.S.C  app. 
2).  and  FDA's  regulations  (21  CFR  part 
14)  on  advisorv-  committees. 

Dated:  December  20. 1996. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations 
|FR  Doc.  97-92  Filed  1-3-97;  8:45  am) 

BILUMG  CODE  41KM>1-F 


Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 
HHS. 

ACmON:  Notice 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisor)'  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisor\-  committee 
meetings.  The  advisor.'  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number 
This  5-digit  number  will  appear  m  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  pubhc  to  obtain 
information  about  a  particular  advisorv' 
committee  by  using  the  committee's  5- 
digit  number  Information  in  the  hothne 
is  preliminar\  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEFPNG:  The  following  advisory 
committee  meeting  is  aimounced: 
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National  Mammography  Quality 
Assurance  Advisory  Committee 

Date,  time,  and  place.  January  13, 
1997,  9  a.m.,  and  January  14  and  15, 
1997,  8  a.m.,  Bethesda  Marriott  Hotel. 
Grand  Ballroom,  5151  Pooks  Hill  Rd., 
Bethesda,  MD.  A  limited  number  of 
overnight  accommodations  have  been 
reserved  at  the  hotel.  Attendees 
requiring  overnight  accommodations 
■may  contact  the  hotel  at  301-897-9400 
and  reference  the  FDA  Committee 
meeting  block.  Reser.-ations  will  be 
confirmed  at  the  gioup  rate  based  on 
availability. 

T\qpe  of  meeting  and  contact  person. 
Open  pubhc  hearing,  January  13,  1997, 
9  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  10  a.m.  to 
6:30  p.m.;  open  committee  discussion, 
Jajiuar,'  14.  1997,  8  a.m.  to  6  p.m.;  open 
committee  discussion,  January  15.  1997. 
8  a.m.  to  3  p.m.;  Charles  K.  Showalter, 
Center  for  Devices  and  Radiological 
Health  (HFZ-240),  Food  and  Drug 
Administration,  1350  Piccard  Dr.. 
Rockville,  MD  20850.  301-594-3332,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
National  Mammographv  Qualitv 
Assurance  Advisorv  Committee,  code 
12397.  Please  call  the  hotline  for 
information  concerning  anv  possible 
changes. 

General  function  of  the  committee. 
The  committee  advises  the  agencv  on 
developing  appropriate  quality 
standards  and  regulations  for  the  use  of 
mammography  facilities. 

Agenda-— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  lanuary  2,  1997. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
Januan,'  13.  14,  and  15,  1997.  the 
committee  will  discuss  the  proposed 
final  regulations  under  the 
Mammography  Qualitv  Standards  Act 
(MQSA)  of  1992.  Copies  of  the  proposed 
final  regulations  may  be  obtained  by 
submitting  a  written  request  to  MQSA. 
c/o  KRA,  1010  VVavTie  Ave.,  suite  850. 
Silver  Spring,  MD  20910.  or  faxing  a 
request  to  301-^95-9410. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 


separable  portions;  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  pubhc 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
the  meeting(s)  shall  be  at  lea^  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisor\'  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permittfed,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  fisted  above,  either  orally 
or  in  writing,  prior  to  tJie  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
majce  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
{HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 


12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summarv-  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2),  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  December  20. 1996. 
Michael  A.  Friedman. 
Deputy  Commissioner  for  Operations 
[FR  Doc.  97-93  Filed  1-3-97:  8:45  am] 
BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-415»-D-01] 

Revocation  and  Redelegation  of 
Authority  to  FHA  Comptroller 

agency:  Office  of  the  Assistant 

Secretary  for  Housing— Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  revocation,  and 

redelegation  of  authority  to  the  FHA 

Comptroller. 


summary:  To  assist  in  the  efficient 
management  of  the  Office  of  Housing, 
the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  is 
herein  transferring,  from  the  Deputy 
Assistant  Secretary  for  Operations,  to 
the  FHA  Comptroller,  authority 
regarding  asset  sales  of  Secretary-held 
multifamily  mortgages. 
EFFECTIVE  DATE:  November  8,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Hunt,  Director,  Management 
Services  Division,  Office  of  Housing, 
Room  9116,  Department  of  Housing  and 
Urban  Development,  Washington,  DC 
20410, (202)  708-0826.  A 
telecommunications  device  for  the 
hearing  impaired  is  available  via  the 
Federal  Information  Relav  Service  at  1- 
800-877-8339. 

SUPPLEMENTARY  INFORMATION:  In  this 
document,  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  is  transferring 
responsibilities  related  to  the  asset  sales 
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of  Secretary-held  multifamily 
mortgages.  These  responsibilities, 
previously  handled  by  the  Deputy 
Assistant  Secretary  for  Operations,  will 
now  be  handled  by  the  FHA 
Comptroller.  The  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  has  determined  that, 
from  an  organizational  standpoint,  these 
functions  more  appropriately  belong 
with  the  FHA  Comptroller. 

Accordingly,  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner  redelegates  authority  as 
follows: 

Section  A.  Authority  Redele"ated. 

The  FHA  Comptroller  is  ledelegated: 

1.  The  authority  to  recommend  the 
terms  and  conditions  under  which  the 
Department  offers  for  sale  Secretary- 
held  multifamily  mortgages  and  the 
accompanying  assigned  mortgage  notes, 
including  all  related  assets,  if  any:  upon 
approval  of  the  recommendations,  the 
authority  to  offer  for  sale  such 
mortgages  and  assigned  mortgage  notes, 
including  all  related  assets,  if  any;  and 
the  authority  to  execute  agreements  in 
the  name  of  the  Secretary  pursuant  to 
which  the  Secretary-held  multifamily 
mortgages  and  the  accompanying 
assigned  mortgage  notes,  including  all 
related  assets,  if  any,  may  be  sold. 

2.  The  authority  to  take  or  cause  to  be 
taken,  and  direct  any  action  necessary  to 
initiate  or  respond  to  correspondence  on 
behalf  of  the  Department  concerning  the 
sale  of  Secretary-held  multifamily 
mortgages  and  the  accompanying 
assigned  mortgage  notes,  including  all 
related  assets,  if  any; 

3.  The  authority  to  take  or  cause  to  be 
taken,  and  direct  any  action  necessary  to 
consummate  the  sale  of  Secretary-held 
multifamily  mortgages  and  the 
accompanying  assigned  mortgage  notes, 
including  all  related  assets,  if  any. 
Without  limiting  the  generahty  of  the 
foregoing,  this  authority  shall  include 
the  execution,  acknowledgement,  seal 
and  dehvery,  on  behalf  of  the  Secretary 
of  (i)  assignments  of  the  mortgages  and/ 
or  deeds  of  trust;  (ii)  perfection  and 
assignments  of  UCC  financing 
statements;  (iii)  document  delivery 
notices;  (iv)  assignments  of  collateral 
mortgage  loan  documents;  (v)  mortgage 
note  endorsements,  deeds  of  trust  note 
endorsements  and  mortgage  notes;  (vi) 
release  of  regulatory  agreements;  (vii) 
letters  to  mortgagors/borrowers, 
insurance  companies  and  taxing 
authorities  advising  them  of  the  sale 
and/or  transfer  of  the  mortgage  loans,  as 
well  as  letters  as  may  be  necessary  to 
residents  of  projects  secured  by  the 
Secretary-held  multifamily  mortgage 
loans;  and  (viii)  such  other  documents 


as  are  necessary  to  effect  the  sale  and/ 
or  transfer  of  the  Secretary-held 
multifamily  mortgages  and  the 
accompanying  assigned  mortgage  notes, 
including  any  related  assets,  if  any. 

4.  The  authority  to  take  or  cause  to  be 
taken,  and  direct  any  action  necessary'  to 
compromise  and  resolve  breach  notices 
concerning  the  sale  of  Secretary-held 
multifamily  mortgages  and  the 
accompanying  assigned  mortgage  notes, 
including  all  related  assets,  if  any. 
Without  limiting  the  generality  of  the 
foregoing,  this  authority  shall  include 
the  execution,  acknowledgement,  seal 
and  delivery,  on  behalf  of  the  Secretary, 
of  all  documents  responding  to, 
accepting,  rejecting  or  compromising 
breach  notices  as  well  as  the  taking  of 
such  other  action  as  may  be  necessar\' 
on  behalf  of  the  Secretary-  to  respond  to. 
accept,  reject  or  compromise  breach 
notices. 

5.  The  authority  to  coordinate  and  be 
deciding  official  for  all  of  the  Office  of 
Housing's  responsibilities  for  litigation 
concerning  the  sale  of  Secretarv-held 
multifamily  mortgages  and  the 
accompanying  assigned  mortgages 
notes,  including  all  related  assets,  if 
any. 

6.  The  authority  to  take  all  other 
actions  as  may  be  necessary'  to  effect  the 
sale  and/or  transfer  of  the  Secretary- 
held  multifamily  mortgages  and  the 
accompanying  assigned  mortgage  notes, 
including  any  related  assets,  if  any. 

Section  B.  Authority  to  Further 
Rede  legate. 

The  FHA  Comptroller  may  further 
redelegate  the  authority  granted  within 
Section  A,  above. 

Section  C.  Authority  Revoked. 

This  document  revokes  the 
redelegation  of  authority  at  61  FR 
15818.  published  on  April  9,  1996. 

Authority:  Sec.  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act  (42 
L'.S.C.  3535(d)). 

Dated:  November  8,  1996. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing.  Federal 
Housing  Commissioner. 
IFR  Doc.  97-142  Filed  1-3-97;  8:45  am] 
BILLING  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Privacy  Act  of  1974— Public  Notice 
Alteration  of  System  of  Records 

The  Department  of  the  Interior 
proposes  to  alter  a  system  of  records 
managed  by  the  Office  of  Occupational 
Safety  and  Health  to  add  four  new 
categories  of  information  on  individuals 


covered  by  the  system.  The  system 
being  ahered,  "Safety  Management 
Information  System — Interior,  DOI-60," 
is  described  in  the  notice  published  in 
its  entirety  below.  The  system  was 
previously  described  as  'Safety 
Management  Information  System — 
Interior,  OS-60,"  as  published  on 
January  17,  1989  (54  FR  1800). 

The  Safety  Management  Information 
System  was  established  to  assist  the 
Department  in  reducing  its  employee 
injury  and  accident  rate.  The  System 
presently  contains  employee  injury, 
accident  and  personnel  data  records.  To 
improve  the  quality,  timeliness  and 
efficiency  of  injury  and  accident 
reporting  and  analysis,  four  additional 
types  of  information  are  being  added  to 
the  System:  employee  birth  date,  home 
address,  sex  and  salary.  This  additional 
information  will  allow  employees  and 
supervisors  to  report  injuries  and 
accidents  electronically  from  their 
computer  workstations.  This  will 
eliminate  duplication  of  costly  forms 
and  administrative  processes,  afford 
employees  and  supervisors  a  secure 
one-time  entry  process,  provide  a  high 
degree  of  accuracy,  allow  timely  and 
multiple  use  of  injury  compensation 
information  needed  by  Department  of 
Labor,  permit  real  time  safety  analysis, 
and  require  no  new  user  technical 
support  or  computer  hardware. 

All  other  changes  in  the  notice 
describing  "Safety  Management 
Information  System — Interior  DOl-60" 
are  editorial  in  nature.  They  clarify  and 
update  existing  statements  and  refiect 
organizational,  address  and  other 
miscellaneous  administrative  revisions 
which  have  occurred  since  the  previous 
publication  of  the  matenal  in  the 
Federal  Register. 

,^s  required  by  the  Privacy  Act  of 
1974.  the  Office  of  Management  and 
Budget,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  House 
Committee  on  Government  Reform  and 
Oversight  have  been  given  notice  of  this 
proposed  Privacy  Act  system  alteration. 

The  Privacy  Act  of  1974  requires  that 
the  public  be  pro\1ded  with  a  30-day 
period  in  which  to  comment  on  the 
Department's  proposal  to  alter 
"Interior— DOl-60.'  The  Office  of 
Management  and  Budget,  in  its  Circular 
.\-130.  requires  a  40-day  period  in 
which  to  review  such  proposals.  Written 
comments  on  this  proposal  can  be 
addressed  to  the  Departmental  Privacy 
Act  Officer.  Department  of  the  Interior, 
Office  of  the  Secretary  1849  "C  '  Street 
NW,  Mail  Stop  1414  MIB,  Washington. 
DC  20240,  telephone  (202)  208-6045, 
fax  202-208-5048.  Comments  received 
within  40  days  of  publication  in  the 
Federal  Register  will  be  considered 
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The  notice  shall  he  effective  as  proposed 
at  the  end  of  the  comment  period, 
unless  comments  are  received  which 
would  require  a  contrary  determination. 

Dated:  December  24.  1996. 
Sue  Ellen  Sloca. 

Departmental  Privacy  Act  Officer. 

INTERIOR/004-60 
SYSTEM  NAME: 

Safety  Management  information 
System— Interior,  DOl-60. 

SYSTEM  location: 

U.S.  Department  of  the  Interior.  Office 
of  Occupational  Safety  and  Health,  P.O. 
Box  25007  (D-115).  Denver,  Colorado 
80225. 

categories  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Department  of  the 
Interior,  contractors,  concessionaires, 
and  public  visitors  to  Interior  facilities 
who  have  been  involved  in  an  accident 
resulting  in  personal  injury  and/or 
property  damage. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

For  individuals  covered  by  the 
.system:  Name  of  individual;  Social 
Security  Number,  birth  date,  sex.  home 
address,  occupation,  and  salarv  (for 
employees  of  the  Department,  only)  of 
the  individual;  date  and  location  of  the 
accident;  data  elements  about  the 
accident  for  analytical  purposes;  and  a 
descriptive  narrative  concerning  what 
caused  the  accident. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

(1)  5  U.S.C.  7901,  (2)  26  U.S.C.  2671- 
2680,  (3)  31  U.S.C.  240-243,  (4)  29  CFR 
Part  1960.  (5)  Executive  Order  12196. 

ROOTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  NCIUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are  (a) 
To  provide  summary  data  of  injury, 
illness  and  property  loss  information  to 
the  bureaus  in  a  number  of  formats  for 
analytical  purposes  in  order  for  them  to 
improve  accident  prevention  policies, 
procedures,  regulations,  standards,  and 
operations;  fb)  To  provide  listings  of 
individual  cases  to  bureaus  to  insure 
that  accidents  occurring  are  reported 
through  the  Safety  Management 
Information  System;  and  (c)  To 
adjudicate  tort  and  employee  claims. 

Disclosures  outside  tiie  Department  of 
the  hiterior  may  be  made:  (1)  To  a 
Federal.  State  or  local  government 
agency  that  has  partial  or  complete 
jurisdiction  over  the  claim  or  related 
claims;  (2)  To  provide  to  the  Department 
of  Labor  quarterly  summary  listings  uf 
fatalities  and  disabling  injuries  and 


illnesses  in  compliance  with  29  CFR 
1960.6;  (3)  To  the  U.S.  Department  of 
Justice  or  in  a  proceeding  before  a  court 
or  adjudicative  body  when  (a)  the 
United  States,  the  Department  of  the 
Interior,  a  component  of  the 
Department,  or,  when  represented  by 
the  government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (4)  Of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license,  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license;  and  (5)  To 
a  congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING  AND  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Official  records  are  maintained  and 
stored  in  electronic  form  on  a  host 
computer  housed  in  the  system  location 
office.  They  are  created  and  updated  on 
the  individual  workstations  of  any/all 
employees  and  supervisors, 
Departmentwide,  that  can  communicate, 
electronically,  with  the  host  computer. 

RETRIEVABILrrY: 

Records  are  retrieved  both  by  personal 
identifiers  of  covered  individuals  and 
by  data  elements  associated  with  the 
accidents  via  automated  lookup  tables. 

SAFEGUARDS: 

11)  .'\ccess  to  the  records  is  limited  to 
Departmental  employees  who  have  an 
official  need  to  use  the  records  in  the 
performance  of  their  duties.  Access  to 
the  records  is  controlled  by  (a)  required 
user  IDs  and  passwords,  and  by  fb) 
unique  identifying  personnel 
characteristics  of  users. 

(2)  Personal  information  is 
electronically  tagged  upon  input  into 
the  system  by  employees  or  supervisors. 
It  is  not  displayed  or  printed  from  the 
workstations  of  individuals  not 
authorized  to  have  access  to  it.  It  is 
protected  from  unauthorized  access, 
during  transmission,  by  electronic 
transmission  encryption. 

(3)  Records  are  stored  in  a  controlled 
area,  secured  from  unauthorized  access 


by  electronic  firewall,  and  maintained 
with  safeguards  meeting  the 
requirements  of  "the  Computer  Security 
Guidelines  for  Implementing  the 
Privacy  Act  of  1974"  (43  CFR  2.51) 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  National  Archives  and  Records 
Administration's  General  Records 
Schedule  (GRS)  10.  Item  5;  GRS  18,  Item 
ll;andGRS-20. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Chief  System  Administrator, 
Safety  Management  Information  System, 
U.S.  Department  of  the  Interior,  Office 
of  Occupational  Safety  and  Health,  P  O. 
Box  25007  (D-115),  Denver,  Colorado 
80225. 

NOTIFICATION  PROCEDURE: 

A  request  for  notification  of  the 
existence  of  records  shall  be  addressed 
to  the  System  Manager.  The  request 
shall  be  in  writing,  signed  by  the 
requester,  and  comply  with  the  content 
requirements  of  43  CFR  2.60.  It  shall 
state  that  the  requester  seeks 
information  about  himself/herself. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  System  Manager. 
The  request  shall  be  in  writing,  signed 
by  the  requester,  and  comply  with  the 
content  requirements  of  43  CFR  2.63.  If 
shall  state  that  the  requester  seeks 
information  about  himself/herself. 

CONTESTING  RECORD  PROCEDURES: 

A  request  for  amendment  of  a  record 
shall  be  addressed  to  the  System 
Manager.  The  request  shall  be  in 
MTiting.  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of  43  CFR  2.71.  It  shall  state  that  the 
requester  seeks  information  about 
himself/herself. 

RECORD  SOURCE  CATEGORIES: 

Employees  involved  in  accidents. 
Supervisors  of  employees  involved  in 
accidents,  supervisors  of  operations 
where  public  visitors  are  involved  in 
accidents,  officials  responsible  for 
oversight  of  contractors  and 
concessionaires,  safety  professionals 
and  other  management  officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBH: 

No  parts  of  this  system  are  exempted 
from  provisions  of  the  act. 
IFR  Doc.  97-84  Filed  1-3-97;  8:45  am] 
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Bureau  of  Land  Management 
[OR-030-1220:  G5-0288] 

Notice  of  Postponement  and 
Announcement  of  Meeting  of 
Souttieast  Oregon  Resource  Advisory 
Council 

AGENCY:  Vale  District.  Bureau  of  Land 
Management  (BLM),  Interior. 
ACTION:  Notice  of  postponement  of 
meeting  of  Southeast  Oregon  Resource 
Advisory  Council;  Notice  of 
annoimcement  of  meeting  of  Southeast 
Oregon  Resoiu-ce  Advisory  Council. 

SUMMARY:  Notice  is  given  that  the 
meeting  of  the  Southeast  Oregon 
Resource  Advisory  Council  scheduled 
for  January  27  and  28,  1997  is 
postponed  to  February  27  and  28,  1997. 
The  meeting  location  remains  the  same: 
The  Holiday  Iim,  1249  Tapadera 
Avenue,  Ontario.  Oregon. 

Public  comments  will  be  received 
from  12:00  p.m.  to  12:15  p.m.,  Feb.  27, 
1997.  Topics  to  be  discussed  during  the 
meeting  are  administrative  activities  of 
the  Council,  the  Southeastern  Oregon 
Resource  Management  Plan,  and  the 
Interior  Columbia  Basin  Ecosystem 
Management  Project  and  the  proposed 
rules  regarding  BLM's  law  enforcement 
authority. 

DATES:  The  Southeast  Oregon  Resource 
Advisory  Council  meeting  will  be  in  at 
8:00  a.m.  and  run  to  5:00  p.m.  Feb.  27, 
and,  8:00  a.m.  to  12:00  noon  on  Feb.  28, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonne  Hower,  Bureau  of  Land 
Management,  Vale  District,  100  Oregon 
Street,  Vale,  OR  97918;  (Telephone  541- 
473-3144). 
Lynn  P  Findley, 

Assistant  District  Manager.  Operations. 
[PR  Doc.  97-127  Filed  1-3-97;  8:45  am] 
BtLUNG  COOE  4310-33-M 


Minerals  Management  Service 

Agency  information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  Review; 
Comnf>ent  Request 

AGENCY:  Mmerals  Management  Ser\'ice 
(MMS),  Interior. 

ACTION:  Notice  to  reinstate  a  previously 
approved  collection. 

SUMMARY:  The  Department  of  the 
Interior  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Act) 
a  request  for  emergency  processing  to 
reinstate  the  collection  of  information 


discussed  below.  The  Act  requires  that 
OMB  provide  interested  Federal 
agencies  and  the  public  an  opportunity 
to  comment  on  information  collection 
requests.  The  Act  also  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

DATES:  Submit  written  comments  by 
Februar>'  5.  1997. 

ADDRESSES:  Submit  comments  and 
suggestions  directly  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010-0057), 
725  17th  Street,  NW,,  Washington.  DC 
20503. 

Send  a  copy  of  your  comments  to  the 
Chief,  Engineering  and  Standards 
Branch,  Mail  Stop  4700,  Minerals 
Management  Service,  381  Elden  Street, 
Hemdon,  Virginia  20170-4817. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London.  Engineering  and 
Standards  Branch,  Minerals 
Management  Service,  telephone  (703) 
787-1600.  You  may  obtain  copies  of  the 
proposed  collection  of  information  and 
related  forms  by  contacting  MMS's 
Information  Collection  Clearance  Officer 
at (703) 787-1242. 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  C, 
Pollution  Prevention  and  Control. 

OMB  Number:  1010-0057. 

Abstract:  The  information  collected 
consists  of  information  that  MMS  uses 
to  assess  the  ability  of  a  lessee  to 
prevent  or  contain  pollution  in  offshore 
waters.  Responses  to  this  collection  of 
information  are  mandator^'. 

Description  of  Respondents:  Federal 
Outer  Continental  Shelf  oil,  gas.  and 
sulphur  lessees. 

Estimated  Number  of  Respondents: 
130. 

Frequency:  The  reporting  and 
recordkeeping  requirements  and 
number  of  respondents  vary  by  section 
and  are  on  occasion  or  monthly. 

Estimated  Annual  Burden  on 
Respondents:  Reporting  burden  of 
12.440  hours  and  recordkeeping  burden 
of  137,070  hours,  for  a  total  of  149,510 
burden  hours.  The  average  burden  per 
respondent  for  both  reporting  and 
recordkeeping  is  estimated  to  be  1,150 
hours. 

Estimated  Annual  Other  Costs  to 
Respondents:  $250,000  annualized  one- 
time cost  for  the  collection  of 
meteorological  data  from  selected  sites 
to  determine  cumulative  impacts  of  air 
quality  within  the  100-kilometer  radius 
of  the  Breton  National  Wilderness  Area. 


Type  of  Request:  Emergency 
reinstatement  without  change  of  a 
previously  approved  collection  and 
subsequent  extension  of  a  currently 
approved  collection  of  information. 

Form  Number:  N/A. 

Comments:  The  OMB  is  required  to 
make  a  decision  on  a  request  for 
emergency  processing  within  the  time 
period  requested  by  the  agency 
submitting  the  collection  of  information. 
We  requested  approval  within  7  days 
after  OMB  receives  our  request.  OMB 
ma\'  approve  an  emergency  request  for 
120  days. 

Dunng  that  penod  of  emergency 
approval,  MMS  will  immediately 
resubmit  a  request  to  OMB  for  a 
standard  3-year  extension  of  this 
collection  of  information.  OMB  may 
make  a  decision  to  approve  or 
disapprove  this  collection  of 
information  after  30  days  from  receipt  of 
that  request  Therefore,  your  comments 
are  best  ensured  of  being  considered  by 
OMB  if  OMB  receives  them  within  that 
time  penod 

The  pubhcation  of  this  notice  for 
comments  will  serve  as  notice  for  both 
submissions  to  OMB.  All  comments  will 
become  a  matter  of  public  record. 

On  luly  11.  1996.  MMS  provided  an 
opportunitv  f«r  comments  (61  FR 
36565)  as  requured  by  5  CFR  1320.8(d). 
No  comments  were  received  in  response 
to  that  notice 

Bureau  Clearance  Officer:  Carole  de 
Witt  (703)  787-1242. 

Dated:  December  4.  1996. 
E.P.  Danenber^r, 

Acting  Deputy  Associate  Director  for 
Operations  and  Safety  Managementr 
IFR  Doc  97-193  Filed  1-3-97;  8:45  ami 
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National  Park  Service 

Submission  of  Study  Package  to  Office 
of  Management  and  Budget;  Review 
Opportunity  for  Public  Comment 

agency:  Department  of  the  Interior; 
National  Park  Service:  Martin  Luther 
King,  Jr.,  National  Historic  Site:  Mojave 
National  Preserve;  Virgin  Islands 
National  Park. 

ACTION:  Notice  and  request  for 
comments. 

ABSTRACT:  The  National  Park  Service 
(NPS)  Visitor  Services  Project  and  three 
parks  (Martin  Luther  King,  )r..  National 
Historic  Site  in  Georgia:  Mojave 
National  Preserve  in  California;  Virgin 
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Islands  National  Park  in  the  U.S.  Virgin 
Islands)  propose  to  conduct  visitor 
surveys  to  learn  about  visitor 
demographics  and  visitor  opinions 
about  services  and  facilities  in  each  of 
these  three  parks.  The  results  of  the 
surveys  will  be  used  by  park  managers 
to  improve  the  services  they  provide  to 
visitors  while  better  protecting  park 
natural  and  cultural  resources.  Study 
packages  that  include  the  proposed 
survey  questiormaires  for  these  three 
proposed  park  studies  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review 
SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  and  5 
CFR  Part  1320.  Reporting  and  Record 
Keeping  Requirements,  the  MPS  invites 
public  comment  on  these  three 
proposed  information  collection 
requests  (ICR).  Comments  are  invited 
on:  (1)  the  need  for  the  information 
including  whether  the  information  has 
practical  utility;  (2]  the  accuracy  of  the 
reporting  burden  estimate;  (3)  wavs  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
(4)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technologv. 

The  purpose  of  the  three  proposed 
ICRs  is  to  document  the  demographics 
of  visitors  to  the  three  parks,  to  learn 
about  the  motivations  and  expectations 
these  visitors  have  for  their  park  visits. 
and  to  obtain  their  opinions  regarding 
services  provided  by  the  three  parks  and 
the  suitabihty  of  the  visitor  facihties 
maintained  in  the  three  parks.  This 
information  will  be  used  by  park 
planners  and  managers  to  plan,  develop, 
and  operate  visitor  services  and 
facilities  in  ways  that  maximize  use  of 
limited  park  financial  and  persormel 
resources  to  meet  the  expectations  and 
desires  of  park  visitors. 

There  were  no  public  comments 
received  as  a  result  of  publishing  in  the 
Federal  Register  a  60  day  notice  of 
intention  to  request  clearance  of 
information  collection  for  these  three 
surveys. 

DATES:  Public  comments  will  be 
accepted  for  thirty  days  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register. 
aCMD  COMMENTS  TO:  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention  Desk  Officer  for  the 
Interior  Department,  Office  of 
Management  and  Budget,  Washington. 
DC  20530;  and  also  to:  Margaret 
Uttlejohn;  Cooperative  Park  Studies 
Unit;  Department  of  Forest  Resources; 
College  of  Forestry.  Wildlife  and  Range 
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Sciences:  University  of  Idaho;  Moscow, 
10  83844-1133 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  QUESTIONNAIRE  SUBMITTED  FOR  OMB 
REVIEW,  CONTACT: 
Margaret  Littlejohn,  208-885-7863. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Park  Service  (NPS) 
Visitor  Services  Project  Visitor  Surveys 
at  Three  Parks. 
Form:  Not  appHcable. 
OMB  Number:  To  be  assigned. 
Expiration  Date:  To  be  assigned. 
Type  of  Request:  Request  for  new 
clearance. 

Description  of  Need:  The  National 
Park  Service  needs  information 
concerning  visitor  demographics  and 
visitor  opinions  about  the  services  and 
facilities  that  the  National  Park  Service 
provides  in  each  of  these  three  parks. 
The  proposed  information  to  be 
collected  regarding  visitors  in  these 
three  parks  is  not  available  from  e.xisting 
records,  sources,  or  observations. 

Description  of  Respondents:  A  sample 
of  visitors  to  each  of  these  three  parks. 

Estimated  Average  Number  of 
Respondents:  360  at  Martin  Luther  King. 
Jr.,  National  Historic  Site;  432  at  Mojave 
National  Preserve:  and  728  at  Virgin 
Islands  National  Park. 

Estimated  Average  Number  of 
Responses:  360  at  Martin  Luther  King, 
Ir  .  National  Historic  Site;  432  at  Mojave 
National  Preserve:  and  728  at  Virgin 
Islands  National  Park. 

Estimated  Average  Burden  Hours  Per 
Respornk:  12  minutes. 

Estimated  Annual  Reporting  Burden: 
72  hours  at  Martin  Luther  King,  Jr.. 
National  Historic  Site;  86.4  hours  at 
Mojave  .National  Preserve;  and  146 
hours  at  Virgin  Islands  National  Park. 
Estimated  Frequency  of  Response: 
One  time. 

Dated:  December  31,  1996. 
Terry  N.  Tesar, 

Infonr.ation  Collection  Cleamnce  Officer. 
Audits  and  Accountability  Team,  National 
Park  Service. 

[FR  Doc  97-136  Filed  1-3-97;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMSSION 

[Investigation  No.  731-TA-740  (Final)] 
Sodium  Azjde  from  Japan 

AGENCY:  United  States  Intemauonal 
Trade  Commission. 

ACTION:  Cancellation  of  hearing  and 
briefs. 


FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiUty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
I'VT'Vw. usitc.gov  or  ftp://ftp.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  On 
December  30,  1996,  the  Department  of 
Commerce  informed  the  Commission 
that  a  suspension  agreement  had  been 
signed  in  the  subject  investigation. 
Accordingly,  the  Commission  hereby 
cancels  the  hearing  on  the  investigation 
currently  scheduled  for  January  7,  1997. 
the  prehearing  briefs  currently  due 
December  31,  1996.  and  the  posthearing 
briefs  currently  due  January  14,  1997. 
AUTHORITY:  This  investigation  is  being 
conducted  under  authority  of  title  \TI  of 
the  Tariff  Act  of  1930;  this  notice  is 
published  pursuant  to  section  207.21  of 
the  Commission's  rules. 

By  order  of  the  Commission. 

Issued;  December  30,  1996. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  97-131  Filed  1-3-97;  8:45  am) 
BH.UNQ  CODE  7020-03-P 


EFFECTIVE  DATE:  December  30,  1996. 


PAROLE  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  Department  of 
Justice.  United  States  Parole 
Commission. 

DATE  AND  TIME:  The  first  Tuesday  of  each 
month  throughout  Calendar  Year  1997, 
at  3:30  p.m.,  with  the  exception  of  those 
months  in  which  the  Commission  gives 
public  notice  of  the  holding  of  a 
quarterly  business  meeting. 
PUCE:  5550  Friendship  Boulevard. 
Suite  400,  Chevy  Chase.  Maryland 
20815. 

STATUS:  Closed  to  the  public  pursuant  to 
5  U.S.C.  552b(c)(10). 
MATTERS  TO  BE  CONSIDERED:  The 
following  matters  will  be  considered 
during  the  monthly  meetings  covered  by 
this  announcement: 

Prisoner  and  parolee  appeals  to  the 
National  Appeals  Board  under  28  CFR  2.26. 
and  initial  decisions  regarding  original 
jxirisdiction  cases  under  28  CFR  2.17, 
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whenever  such  cases  are  found  to  require 
discussion  among  the  Commissioners  prior  to 
voting.  These  decisions  pertain  to  cases 
initially  heard  by  examiners  wherein  inmates 
of  Federal  prisons  or  persons  on  Federal 
parole  have  applied  for  parole  or  are 
contesting  revocation  of  parole  or  mandatory 
release. 

AGENCY  contact:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5862. 

Dated:  December  20, 1996. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  97-287  Filed  1-2-97;  2:24  pm) 
BR.UNG  COOE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Proposed  Collection;  Comment 
Request  Correction 

ACTION:  Correction. 

summary:  In  notice  document  96-33023 
beginning  on  page  68303  in  the  issue  of 
Friday.  December  27, 1996,  make  the 
following  correction: 

On  page  68303  in  the  first  column, 
after  the  sentence,  "The  Department  of 
Labor  is  particularly  interested  in 
comments  which:"  insert  the  foUovnng: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

On  page  68303  in  the  second  column 
under  ADDRESSES,  the  following 
statement  is  added  after  the  telephone 
number:  (This  is  not  a  toll-free  number). 

In  the  section  FOR  FURTHER 
INFORMATION  CONTACT,  the  following 
statement  is  added  after  the  telephone 
number:  (This  is  not  a  toll-free  number). 

Dated:  December  30, 1996. 
JeCErey  C.  Crandall, 
Director  of  Planning. 
(FR  Doc.  97-165  Filed  1-3-97;  8:45  am] 
BILUNQ  COOE  4S1O-70-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 


request  to  OMB  and  soUcitation  of 
pubhc  comment. 

summary;  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  and 
approval  of  a  new  information 
collection  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  Joint  NRC/EPA  Survey  of 
Sewage  Sludge/ Ash. 

2.  Current  OMB  approval  number: 
None. 

3.  How  often  the  collection  is 
required:  This  is  a  one-time  collection. 

4.  Who  is  required  or  asked  to  report: 
Selected  publicly  ov^Tied  treatment 
works  (POTWs),  and  Agreement  States. 

5.  The  number  of  annual  respondents: 
600  POTWs  for  the  questionneure,  and 
300  POTWs  for  sample  collection,  plus 
29  Agreement  States  for  reporting  of  Zip 
Codes. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  An  average  of  2  hours  per 
respondent  for  questionnaires  and  6 
hours  each  for  selected  respondents  for 
collecting  samples,  plus  8  hours  each 
for  29  Agreement  States.  The  total 
burden  is  3,232  hours. 

7.  Abstract:  The  survey  will  obtain 
national  estimates  of  the  levels  of 
radioactive  materials  in  sludge  and  ash 
at  POTWs,  estimate  the  extent  to  which 
radioactive  contamination  comes  from 
either  NRC/ Agreement  State  licensees  or 
from  naturally  occurring  radioactivity, 
and  support  possible  rulemaking 
decisions  by  NRC  and  EPA.  NRC  and 
EPA  will  send  questionnaires  to 
selected  POTWs.  Based  on  the  results  of 
that  survey,  NRC  will  identify 
approximately  300  POTWs  from  which 
samples  of  sewer  sludge/ash  will  be 
taken  and  analyzed.  Results  of  the  full 
survey  will  be  published  for  use  by 
Federal  agencies.  States,  POTWs,  and 
local  POTW  officials. 

Submit,  by  March  7.  1997,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 


at  the  NRC  Public  Document  Room, 
2120  L  Street  NW.,  (lower  level), 
Washington,  DC.  Members  of  the  public 
who  are  in  the  Washington,  DC,  area  can 
access  this  document  via  modem  on  the 
Pubhc  Document  Room  Bulletin  Board 
(NRC's  Advance  Copy  Document 
Library),  NRC  subsystem  at  FedWorld. 
703-321-3339.  Members  of  the  pubUc 
who  are  located  outside  of  the 
Washington,  DC,  area  can  dial 
FedWorld,  1  -800-303-9672.  or  use  the 
FedWorld  Ir  emet  address: 
iedworld.gov  (Telnet).  The  document 
wrill  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  thr  dociunent,  please  contact 
the  FedWorid  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington  DC.  area  at  202-634-3273. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washmgton  DC.  20555-0001,  by 
telephone  at  (301)  415-7233.  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville.  Maryland,  this  20th  of 
December.  1996. 

For  the  Nuclear  Regulator}'  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
IFR  Doc.  97-156  Filed  1-3-97.  8:45  am] 
BIUMG  CODE  TSSO-OI-P 


Advisory  Committee  on  Reactor 
Safeguards,  Joint  Meeting  of  the  ACRS 
Sutjcommittees  on  Materials  and 
IMetallurgy  and  on  Severe  Accidents 
Rescheduled;  Notice  of  lyieeting 

A  joint  meeting  of  the  ACRS 
Subcommittees  on  Materials  and 
Metallurgy  and  on  Severe  Accidents 
scheduled  to  be  held  on  Januajy  9,  1997. 
Room  T-2B3,  11545  Rockville  Pike, 
Rockville.  Maryland,  as  been 
rescheduled  to  allow  more  time  for 
discussion.  The  meeting  has  been 
rescheduled  for  January  9.  1997,  12:30 
p.m.  until  3:30  p.m.  All  other  items 
pertaining  to  this  meeting  remain  the 
same  as  previously  published  in  the 
Federal  Register  on  December  24,  1996 
(61  FR  67859). 

For  further  information  contact:  Mr. 
Noel  F.  Dudley,  cognizant  ACRS  staff 
engineer,  (telephone  301/415-6888) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
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Dated:  December  30.  1996. 
Paid  Boehnert, 

Acting  Chief,  Nuclear  Reactors  Bmnch. 
(FR  Doc.  97-178  Filed  1-3-97.  8:45  am) 
BIUMQ  COOe  7SM-01-P 
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SECURmES  AND  EXCHANGE 
COMMISSION 

tRrt«««  No.  34-38094;  File  No.  SR-NASD- 
96^9] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  an  Extension 
of  ttw  SOES  Minimum  Exposure  Limit 
Rule  and  Hie  SOES  Automated 
Quotation  Update  Feature  Until  July 
31. 1997 

December  30,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  16.  1996. 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  extend,  until 
July  31.  1997.  the  effectiveness  of 
certain  rules  governing  the  operation  of 
The  Nasdaq  Stock  Market,  Inc.'s 
("Nasdaq")  Small  Order  Execution 
System  ("SOES").  Specifically,  these 
SOES  rules,  which  were  previously 
approved  by  the  Commission  on  a  pilot 
basis  on  December  23.  1993  '  and 
recently  extended  through  January  31. 
1997,2  provide  for:  (1)  a  reduction  in  the 
minimiun  exposure  limit  for 
unpreferenced  SOES  orders  from  five 
times  the  maximum  order  size  to  two 
times  the  maximum  order  size,  and  for 
the  elimination  of  exposure  limits  for 
preferenced  orders  ("SOES  Minimum 
Exposure  Limit  Rule");  and  (2) 
implementation  of  an  automated 
function  for  updating  market  maker 
quotations  when  the  market  maker's 
exposure  limit  has  been  exhausted 


("SOES  Automated  Quotation  Update 
Feature ').  These  rules  are  part  of  a  set 
of  SOES  rules  approved  by  the  SEC  on 
a  pilot  basis  known  as  the  Interim  SOES 
Rules  3 

II.  Seif-Reguiatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  it  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Commission  originally  approved 
the  SOES  Minimum  Exposure  Limit 
Rule  and  the  SOES  Automated 
Quotation  Update  Featiue  on  a  one-year 
pilot  basis  in  December  1993,  along 
•mth  two  other  SOES  rules  which  have 
since  lapsed.*  Since  December  1993.  the 
SEC  has  approved  five  NASD  proposals 
to  extend  the  effectiveness  of  the  rules, 
with  the  most  recent  approval  extending 
the  rules  through  January  31,  1997.* 
With  this  filing  the  NASD  proposes  to 
further  extend  the  effectiveness  of  the 
SOES  Minimum  Exposure  Limit  Rule 
and  the  SOES  Automated  Quotation 
Update  Feature  until  July  31.  1997,  so 
that  the  rules  can  continue  on  an 
uninterrupted  basis  until  the  SEC  has 
had  an  opportunity  to  consider  Nasdaq's 
proposals  to  amend  SOES,  SelectNet, 
and  a  variety  of  NASD  rules  to  conform 
to  the  SEC's  new  limit  order  display 
rule.  Rule  llAcl-4,  and  amendments  to 


'  Sue  Securitie*  Exchange  Act  Releue  No.  33377 
(Dacamber  23, 1993).  58  FR  69419  (December  30. 
1993)  (••liilerim  SOES  Rules  Approval  Order"). 

'  See  S«curiti««  Exchange  Act  Release  No.  37502 
Ouiy  30.  1996),  61  FR  40869  (August  6.  1996) 
("Interim  SOES  Rules  Extension  Order"). 


'  As  first  approved  by  the  Commission  on 
December  23.  1993.  the  Interim  SOES  Rules  had 
four  components:  (1)  the  SOES  Minimum  Exposure 
Limit;  (21  the  Automated  Quotation  Update;  (3)  a 
reduction  in  the  maximum  size  order  eligible  for 
execution  through  SOES  from  1.000  shares  to  500 
shares  (■'SOES  Maximum  Order  Sire");  and  (4)  tjje 
prohibition  of  short  sales  through  SOES.  The  SOES 
Maximum  Order  Size  Rule  lapsed  effective  March 
28.  1995  and  the  rule  prohibiting  the  execution  of 
short  sales  through  SOES  lapsed  effective  January 
26.  1995 

'  See  Interim  SOES  Rules  Approval  Order,  jupro 
note  1 

'  See  Inlarim  SOES  Rules  Extension  Order,  supn 
note  2.  and  Securities  Exchange  Act  Release  Nos. 
35275  (January  25.  1995).  60  FR  6327  (February  1, 
1995J;  35535  (March  27.  1995).  60  FR  16690  (March 
31.  1995);  36311  (September  29.  1995),  60  FR  52438 
(October  6.  1995)  ("October  1995  Extension 
Order"):  and  36795  (January  31,  1996).  61  FR  4504 
(February  6,  1996). 


SEC  Rule  llAcl-l(c)(5).  the  so-called 
ECN  Rule.e 

As  described  in  more  detail  below, 
because  the  NASD  beUeves 
implementation  of  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
have  been  associated  with  positive 
developments  in  the  markets  for  Nasdaq 
securities  and  clearly  have  not  had  any 
negative  effects  on  market  quality,  the 
NASD  believes  it  is  appropriate  and 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors  for  the  Commission  to 
approve  a  further  limited  extension  of 
the  effectiveness  of  these  rules.  The 
NASD  believes  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
reflect  a  reasoned  approach  by  the 
NASD  to  address  the  adverse  effects  on 
market  Hquidity  attributable  to  active 
intra-day  trading  activity  thiough  SOES, 
while  at  the  same  time  not 
compromising  the  ability  of  small,  retail 
investors  to  receive  immediate 
executions  through  SOES.  Specifically. 
these  rules  are  designed  to  address 
concerns  that  concentrated,  aggressive 
use  of  SOES  by  a  growing  number  of 
order  entry  firms  has  resulted  in 
increased  volatihty  in  quotations  and 
transaction  prices,  wider  spreads,  and 
the  loss  of  liquidity  for  individual  and 
institutional  investor  orders. 

The  NASD  believes  that  the  same 
arguments  and  justifications  made  by 
the  NASD  in  support  of  approval  of  the 
SOES  Minimum  Exposure  Limit  Rule 
and  the  SOES  Automated  Quotation 
Update  Feature  and  five  extensions  of 
these  rules  are  just  as  compelling  today 
as  they  were  when  the  SEC  relied  on 
them  to  initially  approve  these  rules.  In 
sum,  the  NASD  continues  to  believe  that 
concentrated  bursts  of  SOES  activity  by 
active  order-entry  firms  contribute  to 
increased  short-term  volatility,  wider 
spreads,  and  less  market  liquidity  on 
Nasdaq  and  that  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
are  an  effective  means  to  minimize  these 
adverse  market  impacts.  In  addition, 
given  the  increased  utilization  of  SOES 
since  the  SOES  Maximum  Order  Size 
Rule  lapsed  at  the  end  of  March  1995, 
the  NASD  believes  it  is  even  more 
imperative  that  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 


•  See  Securities  Exchange  Act  Release  No.'38008 
(December  2,  1996),  61  FR  64550  (December  5. 
1996).  Should  the  Commission  approve  SR-NASD- 
96-43  prior  to  July  31.  1997,  the  rule  amendments 
conUined  in  that  filing  would  supersede  and 
replace  the  SOES  Minimum  Exposure  Limit  Rule 
and  the  SOES  Automated  Quoution  Update  Feature 
where  appropriate. 
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Automated  Quotation  Update  Feature 
remain  in  effect  to  help  to  ensure  the 
integrity  of  the  Nasdaq  market  and 
prevent  waves  of  SOES  orders  from  a 
handful  of  SOES  order-entry  finns  from 
degrading  market  liquidity  and 
contributing  to  excessive  short-term 
market  volatility. 

The  NASD  notes  that  the  SEC  made 
specific  findings  in  the  Interim  SOES 
Rules  Approval  Order  that  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  were  consistent  with  the  Act.  In 
particular,  the  SEC  stated  in  its  approval 
order  that: 

a.  Because  the  benefits  for  market  quality 
of  restricting  SOES  usage  outweighs  any 
potential  decrease  in  pricing  efficiency,  the 
Commission  concludes  that  the  net  effect  of 
the  proposal  is  to  remove  impediments  to  the 
mechanism  of  a  free  and  ojjen  market  and  a 
national  market  system,  and  to  protect 
investors  and  the  public  interest,  and  that  the 
proposed  rule  changes  are  designed  to 
produce  accurate  quotations,  consistent  with 
Sections  15Afb)(6)  and  15A(b)(ll)  of  the  Act. 
In  addition,  the  Commission  concludes  that 
the  benefits  of  the  propmsal  in  terms  of 
preserving  market  quality  and  preserving  the 
op>erational  efficiencies  of  SOES  for  the 
processing  of  small  size  retail  orders 
outweigh  any  {jotential  burden  on 
comjsetition  or  costs  to  customers  or  broker- 
dealers  affected  adversely  by  the  proposal. 
Thus,  the  Commission  concludes  that  the 
profxjsal  is  consistent  with  Section  15Afb)(9) 
of  the  Act  in  that  it  does  not  impose  a  burden 
on  competition  which  is  not  necessary  or 
appropriate  in  furtherance  of  the  purposes  of 
the  Act.' 

b.  The  Commission  also  concludes  that  the 
proposal  advances  the  objectives  of  Section 
11 A  of  the  Act.  Section  11 A  provides  that  it 
is  in  the  public  interest  and  appropriate  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets  to 
assure  economically  efficient  execution  of 
securities  transactions,  fair  competition 
among  market  participants,  and  the 
practicality  of  brokers  executing  orders  in  the 
best  market.  The  Commission  concludes  that 
the  proposal  furthers  these  objectives  by 
preserving  the  operational  efficiencies  of 
SOES  for  the  processing  of  small  orders  from 
retail  investors.* 

c.  The  Commission  believes  that  it  is 
appropriate  to  restrict  trading  practices 
through  SOES  that  impose  excessive  risks 
and  costs  on  market  makers  and  jeopardize 
market  quality,  and  which  do  not  provide 
significant  contributions  to  liquidity  or 
pricing  efficiency.  .  .  .  The  Commission 
believes  that  it  is  more  important  to  ensure 
that  investors  seeking  to  establish  or 
liquidate  an  inventory  position  have  ready 
access  to  a  liquid  Nasdaq  market  and  SOES 
than  to  protect  the  ability  of  customers  to  use 
SOES  for  intra-day  trading  strategies.* 

'  Interim  SOES  Rules  .^pproval  Order,  supra  note 
1,  58  FR  at  69423. 
»W. 
«W  at  69424-25. 


d.  The  Commission  believes  that  there  are 
increased  costs  associated  with  active  intra- 
day  trading  activity  through  SOES  that 
undermine  Nasdaq  market  quality  *   *   *. 
Active  intra-day  trading  activity  through 
SOES  can  also  contribute  to  instability  in  the 
market.'" 

e.  In  addition,  these  waves  of  executions 
can  make  it  difficult  to  maintain  orderly 
markets.  Given  the  increased  volatility 
associated  with  these  waves  of  intra-day 
trading  activity,  market  makers  are  subject  to 
increased  risks  that  concentrated  waves  of 
orders  will  cause  the  market  to  move  away. 
As  a  result,  individual  market  makers  may  be 
unwilling  to  narrow  the  current  spread  and 
commit  additional  capital  to  the  market  by 
raising  the  bid  or  lowering  the  offer.  When 
market  makers  commit  less  capital  and  quote 
less  competitive  markets,  prices  can  be 
expected  to  deteriorate  more  rapidly. 
Accordingly,  the  Commission  believes  that  it 
is  appropriate  for  the  NASD  to  take  measured 
steps  to  redress  the  economic  incentives  for 
frequent  intra-day  trading  inherent  in  SOES 
to  prevent  SOES  activity  from  having  a 
negative  effect  on  market  prices  and 
volatility." 

f  The  Commission  does  not  believe  that 
intra-day  trading  strategies  through  SOES 
contribute  significantly  to  market  efficiency 
in  the  sense  of  causing  prices  to  reflect 
information  more  accurately." 

g.  The  Commission  has  evaluated  each  of 
the  proposed  modifications  to  SOES,  and 
concludes  that  each  of  the  modifications 
reduces  the  adverse  effects  of  active  trading 
through  SOES  and  better  enables  market 
makers  to  manage  risk  while  maintaining 
continuous  fjarticipation  in  SOES.  In 
addition,  the  Commission  does  not  believe 
that  any  of  the  modifications  will  have  a 
significant  negative  effect  on  market  quality. 
To  the  extent  that  any  of  the  modifications 
may  result  in  a  pwDtential  loss  of  liquidity  for 
small  investor  orders,  the  Commission 
believes  that  these  reductions  are  marginal 
and  are  outweighed  by  the  benefits  of 
preser\'ing  market  maker  participation  in 
SOES  and  increasing  the  quality  of 
executions  for  public  and  institutional  orders 
as  a  result  of  the  modifications." 

h.  The  Commission  *   *   *  has  determined 
that  the  instant  modifications  to  SOES 
furthers  the  objectives  of  investor  protection 
and  fair  and  orderly  markets,  and  that  these 
goals,  on  balance,  outweigh  any  marginal 
effects  on  liquidity  for  small  retail  orders, 
and  any  anti-competitive  effects  on  order 
entry  firms  and  their  customers.  The 
Commission  concludes  that  the  ability  of 
active  traders  to  place  trades  through  a 
system  designed  for  retail  investors  can 
impair  market  efficiency  and  jeopardize  the 
level  of  market  making  capital  devoted  to 
Nasdaq  issues.  The  Commission  believes  that 
the  rule  change  is  an  appropriate  restxsnse  to 
active  trading  through  SOES,  and  that  the 
modifications  will  reduce  the  effects  of 
concentrated  intra-day  SOES  activity  on  the 
market.'* 


The  NASD  believes  these  significant 
statutory  findings  by  the  SEC  regarding 
the  SOES  Minimum  Exposing  Limit 
Rule  and  the  SOES  Automated 
Quotation  Update  Feature  and  the  SECs 
assessment  of  the  likely  benefits  to  the 
marketplace  that  would  result  from  the 
rules  have  been  confirmed  and 
substantiated  by  econometric  studies  on 
the  effectiveness  of  the  Intenm  SOES 
Rules  conducted  t)y  the  NASD's 
Economic  Research  Department  '^  and 
an  independent  economist 
commissioned  by  the  NASD  '*  When 
the  SEC  approved  the  Interim  SOES 
Rules,  it  stated  that  "(alny  further  action 
the  NASD  seeks  with  respect  to  SOES — 
extension  of  these  modifications  upon 
expiration,  or  introduction  of  other 
changes — will  require  independent 
consideration  under  Section  19  of  the 
Act."  '^  In  addition,  the  SEC  stated  that, 
should  the  NASD  desire  to  extend  these 
SOES  changes  or  modify  SOES,  the 
Commission  would  expect  "the  NASD 
to  monitor  the  quahty  of  its  markets  and 
assess  the  effects  of  the  approved  SOES 
changes  on  market  quality  for  Nasdaq 
securities."  Also,  if  feasible,  the  SEC 
instructed  the  NASD  to  provide  a 
quantitative  and  statistical  assessment 
of  the  effects  of  the  SOES  changes  on 
market  quality;  ur,  if  an  assessment  is 
not  feasible,  the  SEC  stated  that  the 
NASD  should  provide  a  reasoned 
explanation  supporting  that 
determination. 
In  sum,  the  NASD's  study  found  that: 
•  Since  the  SOES  changes  went  into 
effect  in  January  1994.  the  statistical 
evidence  indicated  that  when  average 
daily  volume,  stock  price,  and  stock 
price  volatility  are  held  constant 
through  regression  techniques,  quoted 
percentage  spreads  in  Nasdaq  securities 
experienced  a  decline  in  the  immediate 
period  of  following  implementation  of 
the  changes  and  have  continued  to 
decline  since  then.  The  statistical 
evidence  also  showed  that  the 
narrowing  of  quoted  percentage  spreads 
became  more  pronounced  and  robust 
the  longer  the  Interim  SOES  Rules  were 
in  effect.  In  particular,  quoted  spreads 
in  cents  per  share  for  the  500  largest 
Nasdaq  National  Market  ("NNM ') 
securities  experienced  a  sharp  decline 


"W  8169425-26. 
'i/d. 

><  Id  at  69429. 


''See  iener  irorr.  Gene  Finn,  Vicp  President  * 
Chief  Economist.  NASD,  to  Kathenne  Engiand, 
Assistant  Director,  Nations;  Maritet  System  &  OTC 
Regulation,  SEC.  dated  October  24.  1994  (letter 
submitted  in  connection  with  '.he  N.\SD's 
N.PRO\'E  filing.  SR-NASD-94-1 3  (the  NASD  later 
withdrew  this  filing)) 

"  Sfe  The  As."iociation  Between  the  Intenm  SiOES 
Rules  and  Nasdaq  Market  Quality.  Dean  FurDush. 
Ph.D..  Economists.  Inc..  Washington.  DC 
December  30,  1994  ("Furbush  Study"). 

'"Interim  SOES  Rules  Approval  Order,  supra 
note  1,  59FRat  69429. 
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from  April  28  to  May  12  and  from  June 
23  to  July  18.18 

•  With  the  exception  of  a  brief, 
market-wide  period  of  volatility 
experienced  by  stocks  traded  on 
Nasdaq,  the  New  York  Stock  Exchange, 
and  the  American  Stock  Exchange 
during  the  Spring  of  1994.  the  volatihty 
of  Nasdaq  securities  appears  to  be 
unchangeid  in  the  period  following 
implementation  of  the  changes;  and 

•  A  smaller  percentage  of  Nasdaq 
stocks  experienced  extreme  relative 
price  volatility  after  implementation  of 
Uie  rules  and  that  these  modifications, 
in  turn,  suggest  a  reduction  in  relative 
volatilities  since  the  rules  were  put  into 
effect. 

The  Furbush  Study  found  that  there 
was  a  statistically  significant 
improvement  in  effective  spreads  for  the 
top  100  Nasdaq  stocks  (based  on  dollar 
volume)  during  the  three  month  period 
following  implementation  of  the  rules. 
Moreover,  the  study  also  found  that  the 
most  significant  improvement  in 
effective  spreads  for  the  top  100  stocks 
occurred  for  trade  sizes  between  501 
and  1.000  shares,  precisely  the  level  that 
was  made  ineligible  for  SOES  trading  by 
the  Interim  SOES  Rules.  In  addition,  the 
study  found  that  the  average  number  of 
market  makers  for  the  top  ten  Nasdaq- 
Usted  stocks  increased  from  44.3  to  46.0, 
or  3.8  percent,  and  from  30.2  to  30.9  for 
the  top  100  stocks,  or  2.3  percent 
Although  correlation  does  not 
necessarily  imply  causation,  as  noted  by 
the  SEC  when  it  approved  the  Interim 
SOES  Rules  and  extensions  of  the 
Interim  SOES  Rules,  the  NASD  believes 
that  positive  market  developments 
clearly  have  been  associated  with 
implementation  of  the  Interim  SOES 
Rules. 

The  NASD  also  believes  that  these 
studies  of  the  effectiveness  of  the 
Interim  SOES  Rules  lend  credence  to 
another  NASD  study  that  was  submitted 
to  the  SEC  in  support  of  approval  of  the 
Interim  SOES  Rules.'"*  In  the  Mav  1993 
SOES  Study,  the  NASD  found  that 
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"Some  preis  reports  have  attributed  the  recant 
decline  in  spreads  for  Nasdaq  slocks  to  the 
pub'icaiion,  on  Mav  26  and  27.  1994.  of  newspaper 
articles  in  The  Wall  Street  Journal.  The  Los  Angeles 
Timis  and  other  publications  reporting  the  results 
of  an  economic  study  conducted  by  two 
academicians  that  illustrated  the  lack  of  odd-eighth 
quotes  for  active  Nasdaq  stocks.  Contrary  to  these 
press  reports,  this  study  shove's  that  spreads  had 
indeed  narrowed  before  publication  of  these  articles 
(from  .'ipril  28  to  May  121.  stabilized  at  these 
narrower  levels  from  mid-May  until  June  23.  and 
declined  again  from  June  23  to  lulv  18. 

"See  NASD  Department  of  Economic  Research: 
Impact  of  Sues  .Active  Trading  Firms  on  Nasdaq 
Market  Quality  (May  12.  19931  (•May  1993  SOES 
Study")  See  also  Securities  Exchange  Act  Release 
No  32313  (May  17.  1993).  58  FR  29647  (publication 
of  the  study  for  comment!. 


concentrated  waves  of  orders  entered 
into  SOES  by  active  order-entry  firms 
resulted  in  discernible  degradation  to 
the  quality  of  the  Nasdaq  market. 
Specifically,  the  study  found,  among 
other  things,  that:  (1)  bursts  of  orders 
entered  into  SOES  by  active  order  entry 
firms  frequently  result  in  a  decline  in 
the  bid  price  and  a  widening  of  the  bid- 
ask  spread;  (2)  that  there  is  a  significant 
positive  relationship  between  increases 
in  spreads  and  volume  attributable  to 
active  order-entry  firms  as  it  related  to 
total  SOES  volume  per  security;  and  (3) 
activity  by  active  order-entrv  firms 
resulted  in  higher  price  volatility  and 
less  liquidity— higher  price  changes  are 
associated  with  high  active  trading  firm 
volume,  even  after  controlling  for 
normal  price  fluctuations. 

The  NASD  also  believes  market 
activity  since  the  SOES  Maximum  Order 
Size  Rule  lapsed  on  March  28,  1995. 
provides  further  support  for  the 
effectiveness  of  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
and  the  NASD's  economic  rationale  for 
these  rules.  In  particular,  an  analysis 
prepared  by  the  NASD's  Economic 
Research  Diepartment  clearly  illustrates 
that  there  has  been  a  dramatic  increase 
in  SOES  volume  since  the  SOES 
Maximum  Order  Size  Rule  lapsed  and 
that  many  market  ntkker  positions  have 
been  abandoned.  These  two  phenomena 
appear  to  be  linked.  Those  Nasdaq 
stocks  that  have  experienced  the 
greatest  decline  in  the  number  of  market 
makers  are  the  ones  that  have 
experienced  the  greatest  increase  in 
SOES  voliune  since  the  rule  lapsed. 2" 
The  NASD  believes  these  figures 
indicate  that  the  relaxation  of  one  of  the 
Interim  SOES  Rules  may  have 
contributed  to  some  of  the  adverse 
market  developments  that  the  NASD 
was  seeking  to  avoid  through 
implementation  of  the  Interim  SOES 
Rules  (e.g..  degradation  in  market  maker 
participation  and  market  liquidity). 2' 
Accordingly,  the  NASD  believes  that 
any  further  relaxation  of  the  Interim 
SOES  Rules  by  permitting  the  SOES 
Minimum  Exposure  Limit  Rule  or  the 
SOES  Automated  Quotation  Update 
Feature  to  lapse  would  further  harm  the 
Nasdaq  market.  In  light  of  the 
significance  of  these  figures  and  their 
indicated  adverse  ramifications  upon 


the  Nasdaq  market,  the  NASD  also 
believes  that  SEC  reconsideration  of  its 
position  with  respect  to  the  entry  of 
1,000-share  orders  into  SOES  is 
warranted. 

The  NASD  also  has  prepared  another 
report  that  the  NASD  believes  illustrates 
that  the  SOES  Minimum  Exposure  Limit 
Rule  and  the  SOES  Automated 
Quotation  Update  Feature  have  had  no 
adverse  impact  on  the  market  for 
Nasdaq  securities. 22  This  report  was  in 
response  to  the  Commission's  request  in 
the  October  1995  Extension  Order  that 
the  NASD: 

Monitor  the  extent  to  which  exposure 
limits  are  exhausted,  the  extent  to  which  the 
automated  quotation  update  feature  is  used, 
and  the  effects  these  two  aspects  have  on 
liquidity.  Moreover,  the  Commission  expects 
the  NASD  to  consider  the  possibilitv  of 
enhancements  to  elimmate  the  potential  for 
delayed  and/or  inferior  executions. ^3 

In  sum,  the  December  1995 
Monitoring  Report  found  that  it  is  very 
infrequent  occurrence  for  a  market 
maker  to  have  its  exposure  limit 
exhausted  in  a  NNM  security.  In 
particular,  from  the  period  October  2, 
1995  to  November  22,  1995.  there  were, 
on  average,  83  instances  per  day  where 
a  market  maker's  exposure  limit  in 
NNM  securities  was  exhausted. ^^  Thus, 
given  the  fact  that  there  was  an  average 
of  44.062  market  making  positions  in 
NNM  securities  and  3,932  NNM 
securities  trading  per  day  during  this 
time  period,  the  impact  of  these 
individual  exposure  limit  exhaustions 
on  the  availability  of  SOESto  investors 
throughout  the  trading  day  was 
infinitesimal.  Each  market  making 
position  experienced  .0019  exposure 
limit  exhaustions  per  day  over  this  time 
period  and  each  NNM  securities 
experienced  .0211  exhaustions  per  day. 
Moreover,  while  Nasdaq  could  not 
readily  determine  the  extent  to  which 
the  exposure  limit  exhaustions  occurred 
simultaneously  in  the  same  security, 
given  the  stark  infrequency  with  which 
the  exposing  limit  exhaustions 
occurred,  the  NASD  believes  it  is 
extremely  improbable  that  a  NNM 
security  would  experience  a  situation 
where  the  SOES  exposure  limits  for  all 
market  makers  in  that  stock  were 
exhausted  at  the  same  time.  Indeed,  this 


^°See  letter  from  Richard  G.  Ketchum,  Executive 
Vice  President  &  Chief  Operating  Officer.  NASD,  to 
Brandon  Becker.  Director.  Division  of  Market 
Regulation.  SEC,  dated  August  1.  1995, 

^'  The  NASD  believes  that  elimination  of  the  ban 
against  short  sales  through  SOES  did  not  have  a 
dramatic  negative  market  effect  because  the  NASD's 
short  sale  rule  was  approved  during  the  time  that 
the  ban  was  in  effect 


"  See  Monitoring  Report  of  Exhaustion  of  SOES 
Exposure  Limits  and  the  Usage  of  Nasdaq 
Automated  Quotation  Update  Feature.  NASD 
Economic  Research  Department.  December  18, 
1995. 

23  October  1995  Extension  Order,  supra  note  5.  60 
FRat  52439,  n.  12  ('December  1995  Monitoring 
Report"). 

^*  The  highest  number  of  exposure  limits 
exhausted  on  any  day  during  this  period  was  1 19 
on  November  21.  1995  and  the  lowest  number  was 
47  on  October  4.  1995. 
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conclusion  is  borne  out  by  the 
extremely  short  time-span  in  which 
SOES  orders  are  executed.  Specifically, 
the  report  shows  that,  on  average,  SOES 
orders  are  executed  1.62  seconds  after 
entry  and  that  98.5  percent  of  all  SOES 
orders  are  executed  within  three 
seconds. 25 

The  report  also  showed  that  SOES 
exposure  limit  exhaustions  tend  to 
cluster  in  active  NNM  securities  with 
high  numbers  of  market  makers.  This 
further  illustrates  the  extremely  low 
probability  that  all  market  makers  in  the 
same  security  would  ever  have  their 
exposure  limits  exhausted 
simultaneously.  Lastly,  examining  one 
trading  day,  the  report  shows  that  active 
SOES  order  entry  firms  accounted  for  92 
percent  of  the  exposure  limit 
exhaustion,  as  might  be  expected  given 
that  these  firms  account  for  89  percent 
of  SOES  dollar  volume.  Accordingly, 
the  NASD  and  Nasdaq  beUeve  that  the 
SOES  Minimum  Exposure  Limit  Rule 
has  had  a  very  negligible,  if  any,  impact 
on  the  availability  of  SOES  to  small, 
retail  investors. 

The  report  also  found  that  the 
Automated  Quotation  Update  Feature 
appears  to  be  used  extensively  by  some 
market  making  firms.  Specifically,  the 
report  shows  that  the  quote  update 
feature  is  used  by  126  market  makers  for 
10,644  market  making  positions.  Thus^ 
this  feature  is  currently  being  used  by 
26  percent  of  the  market  makers  and  for 
24  percent  of  all  market  making 
positions.  In  addition  the  report  showed 
that,  on  average,  3,394  quotations  a  day 
were  generated  by  the  quote  update 
feature  from  October  2,  1995  to 
November  21,  1995.  Accordingly,  the 
NASD  and  Nasdaq  believe  that  the 
Automated  Update  Feature  has 
effectively  served  its  intended  purpose 
of  helping  to  maintain  continuous 
quotations  in  Nasdaq,  minimize  "closed 
quote"  conditions,  and  avoid  unexcused 
market  maker  withdrawals,  thereby 
promoting  market  liquidity. 

Accordingly,  the  NASD "beUeves  the 
Commission  should  properly  view  these 
two  SOES  rules  as  strictures  that  are 
highly  correlated  vsdth  improvements  in 
market  liquidity,  not  as  rules  that  have 
had  or  could  have  a  damaging  effect  on 


2' The  report  also  found  that  SOES  orders  can 
experience  brief  execution  delays  in  isolated 
instances,  as  one  order  took  as  long  as  87  seconds 
to  be  executed.  While  the  NASD  could  not  readily 
identify  the  reasons  for  these  infrequent  execution 
delays,  the  NASD  believes  these  delays  are  likely 
the  result  of  two  factors.  First,  consistent  with  the 
NASD's  short-sale  rule,  short  sales  entered  into 
SOES  cannot  be  executed  on  down  bids.  Second. 
waves  of  SOES  orders  transmitted  by  active  SOES 
order-entrv  firms  cause  queues  to  develop  in  the 
processing  of  SOES  orders,  which,  in  turn,  cause* 
execution  delays. 


Uquidity.  The  NASD  and  Nasdaq  also 
believe  the  monitoring  report  illustrates 
that  implementation  of  the  Automated 
Quotation  Update  Feature  and  the  SOES 
Minimum  Exposure  Limit  Rule  have  not 
diminished  the  significant  benefits 
provided  to  investors  through  the 
automatic  execution  capabilities  of 
SOES.  Simply  put,  these  two  SOES 
rules  have  in  no  way  altered  the 
operation  of  SOES  as  an  automatic 
execution  system  that  affords  small, 
retail  investors  immediate  executions  at 
the  inside  market. 

Moreover,  in  the  Interim  SOES  Rules 
Extension  Order,  an  order  approving  a 
proposal  identical  to  the  NASD's  instant 
proposal,  the  SEC  found  that  the 
continued  effectiveness  of  the  SOES 
Minimum  Exposure  Limit  Rule 
"provides  customers  fair  access  to  the 
Nasdaq  market  and  reasonable 
assurance  of  timely  executions.  "^^  VVilh 
respect  to  the  SOES  Automated 
Quotation  Update  Feature,  the  SEC  also 
stated  that  it  believes  "that  extending 
the  automated  update  feature  is 
consistent  with  the  Act  and.  in 
particular,  the  Firm  Quote  Rule.  The 
update  function  provides  market  makers 
the  opportunity  to  update  their 
quotations  automatically  after 
executions  through  SOES;  under  the 
Commission's  Firm  Quote  Rule,  market 
makers  are  entitled  to  update  their 
quotations  following  an  execution  and 
prior  to  accepting  a  second  order  at  their 
published  quotes. "^^ 

■Therefore,  in  light  of  the  above-cited 
statutory  findings  made  by  the  SEC 
when  it  first  approved  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  and  extensions  of  these  rules, 
coupled  with  the  NASD's  findings  that 
these  rules  have  been  associated  with 
positive  market  developments  in  terms 
of  lower  spreads  on  Nasdaq  and  less 
stocks  with  extreme  relative  price 
volatihty,  the  NASD  believes  it  would 
be  consistent  with  the  Act  for  the 
Commission  to  extend  the  effectiveness 
of  the  SOES  Minimiun  Exposure  Limit 
Rule  and  the  SOES  Automated 
Quotation  Update  Feature  for  an 
additional  six-month  period.  Moreover, 
even  if  the  Commission  is  unwilling  to 
find  positive  significance  in  the  NASD's 
statistical  analyses,  at  the  very  least, 
these  studies  indicate  that  the  market 
has  not  been  harmed  by  implementation 
of  these  rules.*" 


The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 
15A(b)(6).  15ACb)(9).  15A(b)(ll)  and 
1 1  A(a)(l)(C)  of  the  Act.  Among  other 
things,  Section  15A(b)(6)  requires  that 
the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  setthng. 
processing  information  with  respect  to, 
and  facihtating  transactions  in 
securities,  to  remove  imp)ediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest. 
Specifically,  the  NASD  is  proposing  to 
extend  the  effectiveness  of  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  until  July  31.  1997  because  of 
concerns  that  concentrated,  aggressive 
use  of  SOES  by  a  growing  number  of 
order  entr\'  firms  has  resulted  in 
increased  volatility  in  quotations  and 
transaction  prices,  wader  spreads,  and 
the  loss  of  liquidity  for  individual  and 
institutional  investor  orders,  all  to  the 
detriment  of  public  investors  and  the 
public  interest.  The  NASD  believes  the 
SOES  Minimum  Exposure  Limit  Rule 
and  the  SOES  Automated  Quotation 
Update  Feature  have  operated  to  rectif) 
this  situation  while  continuing  to 
provide  an  effective  opportunity  for  the 
prompt,  reliable  execution  of  small 
orders  received  ft-om  the  investing 
pubUc.  Accordingly,  in  order  to  protect 
investors  and  the  public  interest,  the 
NASD  believes  the  SEC  should  approve 
an  additional  six-month  extension  of  the 
SOES  Minimum  Exposure  Limit  Rule 
and  the  SOF^  Automated  Quotation 
Update  Feature  through  July  31,  1997. 
so  that  small  investors'  orders  will 
continue  to  receive  the  fair  and  efficient 
executions  that  SOES  was  designed  to 
provide. 


"Interim  SOES  Rules  Extension  Order,  supra 
note  2,  61  FR  at  40870. 

"Id  (footnotes  omitted). 

"Even  if  the  Commission  concludes  that  the 
SOES  Minimum  Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature  have  had  no 
impact  on  mafkst  quality,  the  NASD  believes  the 


Commission's  approval  of  New  York  Stock 
Exchange  ("VY'SE")  Rule  BOA  on  a  permanent  basis 
illustrates  that  the  Commission  and  would  stiii 
have  a  sufficient  basis  to  approve  an  extension  of 
the  rules  for  a  six -month  period.  In  particular.  :he 
SEC's  discussion  of  the  statutory  basis  for  approval 
of  NYSE  Rule  80A  focused  in  large  part  on  the  fact 
that  Rule  BOA  did  not  have  any  adverse  impacts  on 
market  quality  on  the  NYSE  and  that,  as  a  result. 
the  NYSE  should  be  given  the  latitude  to  take 
reasonable  steps  to  address  excessive  volatility  in 
its  marketplace  See  Securities  Exchange  .\ci 
Release  No.  29854  (October  24.  1994).  56  FR  55963 
(October  30.  1994).  Accordingly  the  NASD  believes 
the  SEC  should  afford  the  NASD  the  same 
regulatory  flexibility  that  it  afforded  the  NYSE  to 
implement  rules  reasonably  designed  to  enhance 
the  quality  of  Nasdaq  and  minimire  the  effects  of 
potentially  disruptive  trading  practices. 
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Section  15A(b)(9)  provides  that  the 
rules  of  the  Association  may  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  apply  across  the  board  and  do 
not  target  any  particular  user  or 
participant,  as  all  dealers  may  set  their 
exposure  limits  at  two  times  the  tier  size 
and  all  dealers  may  elect  to  utilize  the 
automated  quote  update  feature. 
Accordingly,  the  NASD  believes  that 
these  rule  changes  are  aot 
anticompetitive,  as  they  are  uniform  in 
application  and  they  seek  to  preserve 
the  ability  of  SOES  to  provide  fair  and 
efficient  automated  executions  for  small 
investor  orders,  while  preserving  market 
maker  participation  in  SOES  and  market 
liquidity. 

Section  15A(b)(ll)  empowers  the 
NASD  to  adopt  rules  governing  the  form 
and  content  of  quotations  relating  to 
securities  in  the  Nasdaq  market.  Such 
rules  must  be  designed  to  produce  fair 
and  informative  quotations,  prevent 
fictitious  and  misleading  quotations. 
and  promote  orderly  procedures  for 
collecting  and  distributing  quotations. 
The  N.ASD  is  seeking  to  continue  the 
effectiveness  of  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature  so 
that  SOES  activity  may  not  result  in 
misleading  quotations  in  the  Nasdaq 
market.  Market  makers  place  quotes  in 
the  Nasdaq  system  and  these  quotes 
comprise  the  inside  market  and  define 
the  execution  parameters  of  SOES. 
When  volatihty  in  the  SOES 
environment  causes  market  makers  to 
widen  spreads  or  to  change  quotes  in 
anticipation  of  waves  of  SOES  orders, 
quotes  in  the  Nasdaq  market  become 
more  volatile  and  may  be  misleading  to 
the  investing  public.  Accordingly, 
absent  continuation  of  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature,  the  quotations  published  by 
Nasdaq  may  not  reflect  the  true  market 
in  a  security  and.  as  a  result,  there  may 
be  short-term  volatility  and  loss  of 
liquidity  in  Nasdaq  securities,  to  the 
detriment  of  the  investing  public 
Further,  the  continuation  of  the 
automated  refresh  feature  will  ensure 
that  a  market  maker's  quotation  is 
updated  after  an  exposure  limit  is 
exhausted.  Uninterrupted  use  of  this 
function  will  maintain  continuous 
quotations  in  Nasdaq  as  market  makers 
exhausting  their  exposure  limits  in 
SOES  will  not  be  subject  to  a  "closed 
quote"  condition  or  an  unexcused 
vvnthdrawal  from  the  market 


Finally,  the  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
significant  national  market  system 
objectives  contained  in  Section 
11  A{a)(l)(C)  of  the  Act.  This  provision 
states  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure,  among 
other  things:  (i)  economically  efficient 
execution  of  securities  transactions:  (ii) 
fair  competition  among  brokers  and 
dealers;  and  (iii)  the  practicality  of 
brokers  executing  investor  orders  in  the 
best  market.  Specifically,  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  advance  each  of  these  objectives 
by  preserving  the  operational 
efficiencies  of  SOES  for  the  processing 
of  small  investors'  orders,  by 
maintaining  current  levels  of  market 
maker  participation  through  reduced 
financial  exposure  from  unpreferenced 
orders,  and  by  reducing  price  volatility 
and  the  widening  of  market  makers' 
spreads  in  response  to  the  practices  of 
order  entry  firms  active  in  SOES. 

In  addition,  for  the  same  reasons 
provided  by  the  SEC  when  it  approved 
the  Interim  SOES  Rules  that  are  cited 
above  in  the  text  accompanying 
footnotes  7  through  14.  the  NASD 
believes  that  the  proposed  rule  change 
is  consistent  with  Sections  15A{b)(6), 
15A(b)(9),  15A(b)(ll)and  llA(a)(l)(C) 
of  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  anv 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 


B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  v«th  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
Submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all.written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  coping  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  27,  1997. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
Authority. 2« 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[PR  Doc  97-14  7  Filed  1-.3-97:  8:45  am] 
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[Release  No.  34-38092;  File  No.  SR-NASD- 
96-52] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Reporting 
of  Short  Sale  Transactions  by  Market 
Makers  Exempt  from  the  NASD's  Short 
Sale  Rule 

December  27,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  notice  is  hereby  given  that  on 
December  17.  1996,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 


"17CFR200.30-3(a)(12) 
'  15  U.S.C.  78s(b)ll). 


778 


Fpdpral    Rinrictpr    /    Vnl     R9     Mr 


Q        /        KXj^l^rtr 


Federal  Register  /  Vol.  62,  No.  3  /  Monday,  January  6,  1997  /  Notices 


777 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  its 
Automated  Confirmation  Transaction 
("ACT")  Ser\'ice  rules  to  require  all 
Primar>'  Market  Makers  ("PMMs")  to 
mark  their  ACT  reports  to  denote  when 
they  have  relied  on  the  PMM  exemption 
to  the  NASD's  short  sale  rule.^  In  order 
to  afford  NASD  members  ample  time  to 
modify  their  automated  systems  to 
comply  with  the  proposed  rule  change, 
the  NASD  proposes  to  establish  an 
effective  date  for  the  rule  change  in  a 
Notice-to-Members  announcing 
Commission  approval  of  the  proposal, 
which  Notice-to-Members  shall  be 
published  within  thirty  days  of 
Commission  approval  of  the  proposal 
and  which  effective  date  shall  be  no 
longer  than  three  weeks  after  the  date  of 
publication  of  the  Notice.  The  text  of  the 
proposed  rule  change  is  as  follows. 
(Deletions  are  bracketed.) 
***** 

NASD  Rule  6130 


(d)  Trade  Information  To  Be  Input 

Each  ACT  report  shall  contain  the 
following  information: 

(l)-(5).  No  change. 

(6)  A  symbol  indicating  whether  the 
transaction  is  a  buy.  sell,  sell  short,  sell 
short  exempt  [*)  or  cross; 

(7)-(12).  No  change. 
[*  The  "sell  short"  and  "sell  exempt" 
indicators  must  be  entered  for  all 
customer  short  sales,  including  cross 
transactions,  and  for  short  sales  effected 
by  members  that  are  not  qualified 
market  makers  pursuant  to  Rule  3350.) 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basi*  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 


prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  June  29.  1994.  the  SEC  approved 
the  NASD's  short  sale  rule  appUcable  to 
short  sales  in  Nasdaq  National  Market 
("NNM")  securities  on  an  eighteen- 
month  pilot  basis  through  March  5. 
1996.3  xhe  NASD's  short  sale  rule 
prohibits  member  firms  from  effectmg 
short  sales  at  or  below  the  current  inside 
bid  as  disseminated  by  Nasdaq 
whenever  that  bid  is  lower  than  the 
previous  inside  bid.*  The  rule  is  in 
effect  during  normal  domestic  market 
hours  (9:30  a.m.  to  4:00  p.m..  Eastern 
Time). 

In  order  to  ensure  that  market  maker 
activities  that  provide  liquidity  and 
continuity  to  the  market  are  not 
adversely  constrained  when  the  short 
sale  rule  is  involved,  the  rule  provides 
an  exemption  to  "qualified"  Nasdaq 
market  makers.  Even  if  a  market  maker 
is  able  to  avail  itself  of  the  qualified 
market  maker  exemption,  it  can  only 
utilize  the  exemption  from  the  short  sale 
rule  for  transactions  that  are  made  in 
connection  with  bona  fide  market 
making  activity.  If  a  market  maker  does 
not  satisfy  the  requirements  for  a 
qualified  market  maker,  it  can  remain  a 
market  maker  in  the  Nasdaq  system, 
although  it  cannot  take  advantage  of  the 
exemption  from  the  rule. 

To  be  a  "qualified"  market  maker,  a 
market  maker  must  satisfy  the  Nasdaq 
Primar\'  Market  Maker  ("PMM") 
Standards.  Under  the  PMM  Standards,  a 
market  maker  must  satish'  at  least  two 


^  A  short  sale  us  a  sale  of  a  security  which  the 
seller  does  not  own  or  any  sale  which  is 
consuminated  by  the  delivery  of  a  security 
borrowed  bv.  or  for  the  account  of.  the  seller.  To 
determine  whether  a  sale  is  a  .short  sale  members 
must  adhere  lo  the  definition  of  a  "snorf  sale" 
contained  in  SEC  Rule  3b-3.  which  rule  is 
incorporated  into  Nasdaq's  short  sale  rule  by  N.\SD 
Rule3350(k)(l). 


'See  Securities  Exchange  Act  Release  No.  34277 
(June  29.  1994).  59  FR  34885  (July  7.  1994)  C'Short 
Sale  Rule  Approval  Order").  The  termination  date 
for  the  pilot  program  has  subsequently  been 
extended  through  October  1,  1997.  .See  Securities 
Exchange  Act  Release  Nos.  36171  i.^ugust  30. 
1995).  60  FR  46651;  36532  (November  30.  1995).  60 
FR  62519:  37492  (July  29.  19961.  61  FR  40693:  and 
37919  (November  1.  1996).  61  FR  57934. 

*  Nasdaq  calculated  the  i.iside  bid  or  best  bid 
from  all  market  maJters  in  the  security  (including 
bids  on  kjehalf  of  exchanges  trading  Nasdaq 
securities  on  an  unlisted  trading  privileges  basis), 
and  disseminates  symbols  to  denote  whether  the 
current  inside  bid  is  an  "up  bid'  or  a  "down  bid." 
Specifically.  a.T  "up  bid'  is  denoted  by  a  green 
"up"  arrow  and  a  "down  bid"  is  denoted  by  a  red 
"down"  arrow.  .Accordingly   absent  an  exemption 
from  the  rule,  a  member  cannot  effect  a  short  sale 
at  or  below  the  inside  bic  for  a  security  m  its 
proprietarv  account  or  a  cu.stomer's  account  if  there 
IS  a  red  arrow  next  to  the  security's  sNTTibo;  on  the 
screen.  In  order  to  effect  a  "legal"  short  sale  on  a 
down  bid.  the  shon  sale  must  be  executed  at  a  price 
at  least  a  1/1 6th  of  a  point  above  the  current  inside 
bid  Conversely,  if  the  .security's  symbol  has  a  greer. 
up  arrow  next  to  it.  members  can  effect  short  sales 
in  the  security  without  any  restrictions. 


of  the  following  four  criteria  to  be 
eligible  for  an  exemption  from  the  short 
sale  rule:  (1)  The  market  maker  must  be 
at  the  best  bid  or  best  offer  as  shown  on 
Nasdaq  no  less  than  35  percent  of  the 
time;  (2)  the  market  maker  must 
maintain  a  spread  no  greater  than  102 
percent  of  the  average  dealer  spread;  (3) 
no  more  than  50  percent  of  the  market 
maker's  quotation  updates  may  occur 
without  being  accompanied  by  a  trade 
execution  of  at  least  one  unit  of  trading; 
or  (4)  the  market  maker  executes  1''2 
times  its  "proportionate';  volume  in  the 
stock. "^  If  a  market  maker  is  a  PMM  for 
a  particular  stock,  there  is  a  "P" 
indicator  next  to  its  quote  in  that  stock. 

If  a  mem'ber  firm  is  a  PMM  in  80 
percent  or  more  of  the  securities  in 
which  it  has  registered,  the  firm  may 
immediately  become  a  PMM  (j  f  .  a 
qualified  market  maker)  in  an  NNM 
security  be  registering  and  entering 
quotations  in  that  issue  Otherwise,  it 
may  become  a  PMM  in  a  stock  only  after 
it  has  registered  in  the  stock  as  a  regular 
Nasdaq  market  maker  an  satisfied  the 
PMM  qualification  standards  for  the 
next  review  period.  The  ability  of  a 
member  firm  to  achieve  and  maintain 
PMM  status  in  80  percent  of  the  NNM 
issues  in  which  it  is  registered  also  has 
other  corollar%'  effects  in  market  maker 
registration  situations  involving  imtial 
public  offerings,  secondar)'  offerings, 
mergers  and  acquisitions. 

In  order  to  enhance  the  NASD's 
ability  to  surv-eil  for  compliance  with 
the  short-sale  rule,  when  the 
Commission  approved  the  NASD's 
short-sale  rule  it  also  approved  an 
NASD  proposal  to  require  NASD 
members  to  append  a  designator  to  their 
ACT  reports  to  denote  whether  their 
sale  transactions  were  long  sales,  short 
sales,  or  exempt  short  sales.  However, 
market  makers  exempt  from  the  short- 
sale  rule  are  not  required  to  append 
"sell  short"  or  "sell  short  exempt"  to 
their  ACT  reports. *>  Accordingly,  in 
order  to  enhance  the  NASD's  ability  to 
surv'eil  for  potential  abuses  of  the 
market  maker  exemption  and  examine 
and  monitor  the  market  impacts  of  the 
market  maker  exemption,  the  NASD  is 


'  Specifically  the  proportionate  volume  test 
requires  a  marke'  maker  to  account  for  volume  of 
at  least  r'2  times  its  proportionate  share  of  overall 
volume  in  the  security  for  the  review  period.  For 
example,  if  a  security  has  10  market  makers,  each 
market  maker's  proportionate  share  volume  is  10 
percent.  Therefore,  the  proportionate  stiare  volume 
is  one-and-a-half  tunes  iO.  or  15  p)ercent  of  overall 
volume. 

'•  Specifically,  the  footnote  to  NASD  Rule 
6130!d)(61  provides  that  "|t)he  'sell  shon'  and  "sell 
short  exempt  indicators  must  be  entered  for  all 
customer  short  sales,  including  cross  transactions, 
and  for  short  sales  effected  by  members  that  are  not 
qualified  market  makers  pursuant  to  Rule  3350." 


1007      /     Mnfi/^oe 


778 


proposing  to  delete  the  footnote  to 
NASD  Rule  6130(d)(6).  thereby 
requiring  all  exempt  market  makers  to 
mark  their  ACT  reports  to  denote  when 
they  have  rehed  on  the  market  maker 
exemption.^  In  this  connection,  the 
NASD  also  notes  that  SEC  staff  has 
expressed  preliminary  concerns  with 
the  fact  that  the  NASD's  short  sale  rule 
does  not  apply  uniformly  to  all  market 
participants  by  virtue  of  the  market 
maker  exemption.  As  a  result,  to  justify 
retention  of  the  market  maker 
exemption.  SEC  staff  has  indicated  that 
the  NASD  must,  among  other  things, 
conduct  a  thorough  analysis  of  the  use 
and  effects  of  the  market  maker 
exemption. 

The  NASD  believes  the  short-sale 
information  that  would  be  gathered 
upon  approval  of  this  rule  filing  would 
'be  a  necessary  and  critical  component  of 
such  an  analysis  of  the  market  maker 
exemption. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  Sections 
15A(b)(6)  of  the  Act.*  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
Specifically,  the  NASD  believes  that 
requiring  exempt  market  makers  to  mark 
their  ACT  reports  to  denote  when  they 
have  relied  on  the  market  maker 
exemption  will  help  to  enhance  the 
ability  of  NASD  Regulation,  Inc.  to 
monitor  whether  market  makers  are 
abusing  the  exemption  and  facilitate  the 
NASD's  abihty  to  examine  the  market 
impacts  of  the  market  maker  exemption 
from  the  short  sale  rule. 
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'In  this  connection,  consistent  with  SEC 
statements  regarding  the  mtradav  netting 
obligations  of  firms  under  SEC  Rule  3b-3,  the 
.NASD  notes  that  it  will  be  permissible  for  firms  to 
conduct  a  "firm-wide  netting"  of  long  and  short 
positions  once  a  day  Accordingly,  the  N.\SU 
believes  it  would  be  [>ermissibie  for  a  .Nasdaq 
trading  desk  to  receive  a  stock  position  repon  at  the 
opening  and  net  those  trades  effected  by  the  Nasdaq 
trading  desk  against  this  position  ttuoughoui  the 
day  to  determine  whether  particular  sale  was  long 
or  short.  Of  course,  if  a  firm  has  developed  the 
capability  lo  continuously  net  its  positions 
throughout  that  day.  that  I'lrm  would  have  to  rely 
on  such  updated  position  reports  to  determine 
whether  a  particular  sale  was  long  or  short.  See 
Securities  Exchange  Act  Release  No.  27938  (April 
23.  1990),  55  FR  17949.  17950. 

•15  U.S.C.  S78o-3(bl(61. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  N.^SD  beheves  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  s  not 
necessary  or  appropriate  in  furtherance 
of  the  proposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the  proposed 
nile  change  be  approved  on  an 
accelerated  basis.  The  NASD  believes 
that  good  cause  exists  to  accelerate 
approval  of  the  proposal  because  of  the 
NASD's  need  to  commence  capturing 
exempt  sales  by  exempt  market  makers 
through  ACT  for  a  sufficient  time  in 
advance  of  the  expiration  of  the  pilot 
program  for  the  rule  on  October  1.  1997. 
With  the  information  collected,  the 
NASD's  Economic  Research  Department 
can  conduct  a  meaningful  and 
statistically  significant  study  on,  among 
other  things,  the  market  impact  of  the 
market  maker  exemption  from  the  rule. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD'.  All 
submissions  should  refer  to  File  No. 
SR-NASD-96-52.  and  should  be 
submitted  by  January  27,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 


*   Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  97-149  Filed  1-3-97:  8:45  am] 
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[Release  No.  34-38091;  File  No.  SR-NASD- 
96-55] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Changes  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Primary 
Market  Malcer  Standards 

December  27.  1996. 

Pursuant  to  Section  19(bJ(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  23.  1996,  the  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq,  a  wholly  owned  subsidiary  of 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association"),  proposes  to  temporarily 
waive  NASD  Rule  4612,  regarding 
primary  Nasdaq  market  maker  standards 
for  the  remainder  of  the  current  pilot 
period  of  the  Nasdaq  Short  Sale  Rule  ^ 
or  until  new  primary  market  maker 
standards  can  be  devised. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


'  17  CFR  200.3O-3(a)(12)  (1996). 


M5  U.S.C.  S78s(b)(l)  (1988). 

^On  November  1.  1996,  the  Commission 
extended  the  pilot  period  of  the  NASD  Short  Sale 
Rule  through  October  1,  1997.  Securities  Exchange 
Act  Release  Uo.  37917  (November  1.  1996).  61  FR 
57934  (or  approving  on  an  accelerated  basis  an 
extension  to  the  NASD's  Short  Sale  Rule  through 
October  1,  1997). 


UMI 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Nasdaq  has  evaluated  its  existing 
qualification  criteria  in  the  primary 
market  maker  standards  rule,  Rule  4612 
(a)  and  (b),  in  light  of  the  new  SEC  rules 
regarding  a  Nasdaq  market  maker's 
order  handling  obligations  ("Order 
Handling  Rules"). ^  Nasdaq  strongly 
believes  that  because  of  the  potential 
changes  in  quotation  and  trading 
activity  in  Nasdaq  securities  when  the 
Order  Handling  Rules  become  effective, 
the  existing  numerical  criteria  used  to 
qualify  a  registered  market  maker  as  a 
primary  market  maker  will  be 
significantly  affected.  Because  the 
precise  effects  on  market  maker  quotes 
and  trades  are  not  possible  to  predict 
until  Nasdaq  can  develop  practical 
experience  with  new  patterns  of  activity 
imder  the  Order  Handling  Rules, 
Nasdaq  believes  that  it  should  attempt 
to  minimize  the  possible  harmful 
unintended  consequences  that  could 
occur  by  leaving  the  current  standards 
in  place.  Accordingly,  Nasdaq  believes 
that  the  existing  standards  should  be 
temporarily  suspended  on  the  same 
schedule  for  the  phase  in  of  the  Order 
Handling  Rules  which  commence  on 
January  10,  1997. 

Under  existing  Rule  4612,  a  registered 
Nasdaq  Market  Maker  may  be  deemed  to 
be  a  primary  market  maker  in  national 
market  securities  if  the  market  maker 
meets  two  of  three  criteria:  (1)  The 
market  maker  maintains  the  best  bid  or 
best  offer  as  shown  on  Nasdaq  no  less 
than  35%  of  the  Ume;  (2)  a  market 
maker  meiintains  a  spread  no  greater 
than  102%  of  the  average  dealer  spread; 
and  (3)  no  more  than  50%  of  a  market 
maker's  quotation  changes  occur 
without  a  trade  execution.  In  addition, 
if  a  registered  market  maker  meets  only 
one  of  the  above  critena,  it  may 
nevertheless  qualify  as  a  primary  market 
maker  if  the  market  maker  accounts  for 
volume  at  least  IV2  times  its 
r  .oportionate  share  of  overall  volume  in 
the  stock.  The  review  period  for  meeting 
any  of  these  criteria  is  one  calendar 
month. 

Commencing  on  January  10, 1997,* 
the  Order  Handling  Rules  will  go  into 


effect.  These  new  rules  will  require 
Nasdaq  market  makers  to  change  their 
quotes  when  they  are  in  receipt  of 
customer  limit  orders  that  improve 
upon  their  current  quotations. 
Furthermore,  under  newly  refined  best 
execution  principles  enimciated  by  the 
SEC,  market  makers  will  be  required  to 
execute  orders  under  different 
circumstances  from  today.  Finally, 
entities  that  are  not  market  makers,  [e.g., 
electronic  communication  networks 
("ECNs")),  will  participate  in  Nasdaq 
and  may  have  a  substantial  impact  on 
quotations  and  executions.  Nasdaq 
beUeves  that  each  of  the  current  criteria 
will  be  affected.  For  example,  as  to  the 
102%  of  average  dealer  spread  test, 
dealer  quotes  will  not  be  driven  not 
merely  by  the  market  maker's 
proprietary  interests,  but  also  the 
interests  of  customers  that  place  limit 
orders  with  the  market  maker.  Under 
the  new  rules,  a  quote  of  a  market  maker 
driven  by  a  customer  limit  order  will  be 
indistinguishable  from  that  of  a  quote 
driven  by  a  customer  order.  In  addition, 
the  test  regarding  the  percentage  of  time 
in  which  the  market  maker's  quote  is  at 
the  inside  will  also  be  driven  tosome 
extent  by  customer  Umit  order  interest. 
Further,  because  ECNs  will  be  able  to 
drive  the  inside  price,  the  parameters 
for  this  factor  may  need  to  be 
reevaluated.  Finally.  Nasdaq  believes 
that  the  "quote  change  to  executed  trade 
ratio  test"  will  also  be  affected  by 
customer  Umit  orders  which  may  be 
changed  or  cancelled  by  the  customer 
without  the  market  maker  being 
involved  in  an  execution.  At  this  time, 
however,  Nasdaq  beUeves  it  is  virtually 
impossible  to  predict  with  any  accuracy 
precisely  how  market  makers  will 
change  their  quotation  and  execution 
patterns. 

Because  of  this  uncertainty,  Nasdaq 
believes  that  it  is  in  the  public  investor's 
best  interests  to  temporarily  suspend  the 
operation  of  the  primary  market  maker 
standards  that  currently  exist.  If  the 
standards  are  not  suspended,  and  there 
is  a  significant  shift  in  the  patterns  of 
quotation  and  executions,  Nasdaq 
beUeves  that  market  makers  operating 
under  the  existing  standards  and 
earning  the  primary  market  maker 
designation  could  conceivably  lose  that 
status.  Nasdaq  beUeves  that  loss  of  the 


'These  rules  include  Rule  llAcl-4.  the  customer 
limit  order  display  rule  and  amended  Rule  llAcl- 
1,  amendments  to  the  firm  quote  rule  regarding  the 
display  of  priced  orders  entered  by  market  makers 
or  specialists  into  electronic  communications 
networks.  See  Securities  Exchange  Act  Release  No. 
37619  (September  6.  1996);  61  FR  48290  (Order 
Handling  Rules  Adopting  Release). 

4  Nasdaq  has  requested  relief  from  the  January  10. 
1997  commencement  date  of  the  Order  Handling 
Rules.  Nasdaq  seeks  to  commence  compliance  with 


the  rules  on  )anuary  13.  1997.  because  of  concerns 
that  it  would  pose  an  untenable  system  change  risk 
to  attempt  to  rush  the  introduction  of  new  trading 
system  software  during  the  trading  week.  If  the  SEC 
grants  the  relief  sought,  the  commencement  date  for 
this  proposed  rule  change  would  also  be  January  13. 
1997.  Thus,  in  the  course  of  the  filing  on  this 
proposed  rule  change,  while  Nasdaq  refers  to 
January  10.  1997.  as  the  commencement  date,  if  the 
SEC  grants  the  relief  requested,  the  actual 
implementation  date  would  be  January  13,  1997. 


designation  would  mean  that  market 
makers  without  the  designation  would 
not  be  permitted  to  avail  themselves  of 
the  short  sale  exemption  for  primary 
market  makers.  If  a  significant  number 
of  registered  market  makers  were  to  lose 
the  short  sale  exemption,  or  if  a  single 
market  maker  that  handled  a  significant 
portion  of  the  order  flow  in  a  security 
were  to  lose  the  exemption,  Nasdaq 
beUeves  Uquidity  in  that  particular 
stock  could  be  seriously  harmed. 

Therefore,  Nasdaq  is  prof)osing  that 
starting  on  February  1,  1997,  any  market 
maker  making  a  market  in  any  of  the 
initial  50  stocks  selected  for  the  first 
phase  of  implementation  of  the  Order 
Handling  Rules  on  January  10, 1997,  . 
will  be  able  to  avail  itself  of  the  short 
sale  exemption  for  quaUfied  market 
makers  found  in  Rule  3350(c)(1). 
Similarly,  Nasdaq  proposes  that  as 
stocks  are  phased  in  to  the  new  Order 
Handling  Rules,  any  registered  market 
maker  in  the  stock  would  be  deemed  to 
be  qualified  for  purposes  of  the  short 
sale  quaUfied  market  maker  exemption. 

In  seeking  to  temporarily  suspend  the 
use  of  the  primar\'  market  maker 
qualification  criteria.  Nasdaq  believes 
that  the  suspension  of  the  criteria  is  an 
appropriate  balance  between  the  need 
for  Umitations  on  the  market  maker 
shon  sale  exemption  and  the  potential 
for  loss  of  liquidity  and  market 
disruption  in  a  period  when  new 
patterns  and  practices  of  trading  are  first 
being  developed.  Nasdaq  beUeves  that 
the  period  of  time  in  which  the  Order 
Handling  Rules  are  first  being 
implemented  may  be  a  period  of 
uncertainty  for  market  makers  and 
investors  alike  and  that  the  prudent 
course  of  action  would  be  to  identify 
and  eliminate  as  many  potential  areas 
for  increasing  that  uncertainty  as 
possible.  Nasdaq  has  identified  this 
issue  as  a  critical  area  of  uncertainty 
and  beUeves  that  the  suspension  of  the 
market  maker  qualification  standards  on 
a  temporary  basis  is  an  appropriate 
market  quality  response.  Nasdaq 
believes  that  this  reUef  will  enable 
Nasdaq  market  makers  to  better  satisfy 
investor  Uquidity  demands  and  could 
help  to  promote  pricing  efficiency 

Nasdaq  also  plans  to  develop  new 
standards  as  soon  as  practicable  after 
the  Order  Handling  Rules  become 
effective  and  Nasdaq  can  obtain 
experience  with  the  manner  in  which 
the  new  rules  affect  market  makers. 
Nasdaq  plans  to  obtain  the  data  from 
January  and  discuss  the  practices  among 
staff  and  with  the  Quality  of  Markets 
Committee. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
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15A(b)(6)  of  the  Act  5  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  facihtates 
transactions  in  securities.  In  particular. 
Nasdaq  believes  this  temporary 
amendment  to  the  existing  rule  should 
provide  market  makers  with  certainty 
regarding  whether  they  are  entitled  to 
an  exemption  under  the  rule  which 
should  promote  market  efficiency  and 
enhance  the  orderliness  of  the  market 
during  a  transition  period.  Nasdaq 
further  beheves  the  proposed  rule 
change  should  also  help  in  reducing 
investor  confusion  at  this  time  and 
thereby  promote  efficient  and  fair 
markets. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(CI  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  E£fectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Nasdaq  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  Section  19(b)(2)  ^  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  its  publication  in  the  Federal 
Register.  The  date  that  the  Order 
Handling  Rules  go  into  effect  and 
Nasdaq  must  make  system  changes  to 
accommodate  the  new  regulatorv 
requirements  is  Januar>'  10.  1997. 
Because  Nasdaq  believes  that  market 
makers  must  be  provided  with 
information  regarding  the  exemption 
from  the  short  sale  rule  as  soon  as 
possible  before  February  1,  1997. 
Nasdaq  requests  the  Commission  to 
accelerate  the  effectiveness  of  the 
proposed  rule  change  prior  to  the  30th 
day  after  its  pubUcation  in  the  Federal 
Register.  The  alternative  is  potential 
confusion  and  market  disruption  as 
market  makers  may  be  unsure  about 
whether  they  are  in  fact  eligible  to  sell 
short  in  the  course  of  their  market 
making  activities. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubHc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-96-55.  and  should  be 
submitted  by  January  16,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  97-1.50  Filed  1-3-97;  8:45  am] 
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(Release  No.  34-38084;  File  No.  SR-NASD- 
96-48] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Changes  by  ttie 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to:  (1)  Rule  4770 
of  the  SOES  Rules,  Regarding  the  Fees 
Charged  for  Executions  and 
Cancellation  of  Orders  Entered  In 
SOES,  and  (2)  Rule  7010,  Related  to 
Charges  for  Orders  and  Cancellation  of 
Orders  Entered  Into  SelectNet 

December  24. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  16,  1996, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commi.ssion")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


M 5  U.S.C.  78o-3(b)(6). 
»  15  U.S.C  78»(b)(2). 


'  17  CFR  20O.3O-3(a)(12)  (1996). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  the  provisions  of  Section 
19(b)(1)  under  the  Securities  Exchange 
Act  of  1934  ("Act"),  The  Nasdaq  Stock 
Market,  Inc.,  ("Nasdaq"),  a  wholly 
owned  subsidiary  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  is  herewith 
filing  a  proposed  rule  change  to  amend: 
(1)  Rule  4770  of  the  Small  Order 
Execution  System  ("SOES")  Rules, 
regarding  the  fees  charged  for 
executions  and  cancellation  of  orders 
entered  in  SOES,  and  (2)  Rule  7010, 
related  to  charges  for  orders  and 
cancellation  of  orders  entered  into 
SelectNet.  Nasdaq  has  requested  that  the 
Conmiission  approve  the  proposed  rule 
change  on  an  accelerated  basis.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  underlined; 
proposed  deletions  are  in  brackets. 

Rule  4700     Small  Order  Execution 
System  (SOES) 

*         *         *        •        » 

Rule  4770. 

[A  fee  of  $.005  per  share  shall  be 
assessable  to  SOES  Market  Makers  for 
all  transactions  executed  through  SOES 
provided,  however,  that  the  minimimi 
charge  per  execution  shall  be  $.50  and 
the  maximum  charge  per  execution 
shall  be  $1.00.] 

(a)  A  fee  for  orders  executed  through 
SOES  shall  be  assessed,  to  be  allocated 
as  follows:  the  SOES  Market  Maker 
executing  the  order  shall  be  assessed 
$0.50  per  transaction  and  the  SOES 
Order  Entry  Firm  of  SOES  Market  Maker 
entering  the  order  shall  be  assessed 
$0.50  per  order. 

(b)  For  each  order  entered  by  a  SOES 
Order  Entry  Firm  of  a  SOES  Market 
Maker  that  is  cancelled,  the  SOES  Order 
Entry  Firm  or  SOES  Market  Maker  that 
cancels  such  order  shall  be  assessed  a 
fee  of  $0.25. 


Rule  7000    Charges  for  Services  and 
Equipment 

*         *         •         *        • 
Rule  7010    System  Services 

(a)-{d)  No  changes. 

(e)  SelectNet  Service. 

The  following  charges  shall  apply  to 
the  use  of  SelectNet: 

Transaction  Charge — $2.50/side 
Cancellation  Fee — $.25/per  order 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B). 
and  (C)  belov/,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  and  Nasdaq  have 
evaluated  the  current  fee  structures  for 
SOES  and  the  SelectNet  system  that  will 
be  changed  to  accommodate  the  new 
SEC  rules  regarding  a  Nasdaq  market 
maker's  order  handling  obligations,  i.e.. 
Rule  llAcl-4  (the  customer  hrait  order 
displav  njle)  and  amended  Rule  11  Acl- 
1  (amendments  to  the  finti  quote  rale 
regarding  the  display  of  priced  orders 
entered  by  market  makers  or  specialists 
into  electronic  communications 
networks  ("ECNs')  ■  The  NASD  and 
Nasdaq  have  detennined,  as  explained 
below,  to  restructiu^  SOES  and 
SelectNet  fees  because  of  changes  to 
their  operation  as  addressed  in  recently 
filed  NASD  proposed  rule  changes 
stemming  from  the  SEC's  new  rules.  All 
of  ttie  recommended  fee  changes  are 
contingent  upon  commencement  of  the 
new  NASD  mles. 

(1)  SOES  Fees 

SOES  is  Nasdaq's  small  order 
execution  system  in  which  orders  1.000 
shares  or  less  are  autoraaticaliy 
executed  against  available  Nasdaq 
market  makers.  . 

In  a  separate  mle  fihng  before  the 
Commission,'  Nasdaq  has  proposed  to 
make  significant  changes  to  SOES  to 
permit  market  makers  to  comply  with 
new  obligations  to  display  customer 
limit  orders  in  their  quotations  and  to 
execute  orders  at  such  quotes  only  up  to 
actual  displayed  size,  as  opposed  to  an 
artificial  "tier  size",  as  currently  occurs. 
Moreover,  among  other  things,  the 
NASD  and  Nasdaq  have  proposed  to 
allow  market  makers  to  enter  customer 


'  See  Securities  Exchange  Act  Release  No. 
37619A  (September  6.  1996);  61  FR  48290 
(September  12.  1996)  (Order  Handling  Rules 
Adopting  Reieasej. 

2  See  Seciirities  Exchange  Ad  Release  No.  38008 
(Deceraber  2.  1996);  61  FR  64550  (December  5 
19961;  (publishmg  notice  of  .lung  of  SR-NASD-96- 
43). 


market  and  marketable  Umit  orders  into 
SOES,  imlike  the  current  SOES  Rules 
which  prohibit  market  maker  entry  of 
such  orders,  unless  the  market  makers 
self-preference  those  orders,  i.e.,  direct 
them  to  themselves.  Because  the  order 
handling  rules  change  the  current 
approach  to  market  maker  quoting  in 
Nasdaq  securities  from  a  pure  dealer- 
driven  quote  to  a  more  order-driven 
quote,  the  NASD  and  Nasdaq  befieve 
that  the  disparate  application  of  the 
current  SOES  fee  structure  to  the  market 
maker  should  be  changed  to  take  into 
act:ount  the  new  process  by  which 
quotes  are  established  and  orders  are 
executed.  .Accordingly,  the  NASD  and 
Nasdaq  propose  to  establish  a  charge 
assessed  against  both  sides  to  the 
transaction  regardless  of  the  size  of  the 
transaction — both  the  order  entry  firm 
and  ihe  market  maker  will  be  charged 
for  the  execution  in  SOES  Under  the 
new  fee  structure,  if  an  order  entry  firm 
or  a  market  maker  were  to  enter  an  order 
of  1,000  shares  into  SOES,  and  that 
order  were  executed  against  a  single 
market  maker,  the  firm  entering  ihe 
order  [whether  a  market  maker  or  order 
entry  firm)  would  be  assessed  $.50  and 
the  market  maker  executing  the  order 
would  be  assessed  $.50.  If  a  SOES  order 
entered  by  an  order  entry  firm  were 
executed  against  multiple  market 
makers,  the  order  entry  firm  would  be 
charged  a  single  $0.50  fee  while  each 
market  maker  participating  in  the 
executions  would  also  be  charged  a  $.50 
fee 

The  NASD  and  Nasdaq  >iave  proposed 
this  charge  against  beth  parties  to  an 
execution  in  recognition  o.'  the 
signiiirant  market  structure  changes 
caused  by  the  SEC  rules,  the  respective 
use  of  Nasdaq  facilities  to  suppoit  SOES 
operations  by  both  market  irjakers  and 
order  entry  firms,  and  the  significant 
benefits  that  both  sides  of  'he  trade 
receive  in  the  new  SOES,  l  nlike  in  the 
past  when  the  quotations  represented 
solely  market  maker  proprietar;.- 
interest,  m  the  new  environment  market 
makers  may  be  displaying  a  priced  order 
under  the  customer  limit  order  display 
rule.  Because  market  makers  mav  be 
quoting  a  pariicular  price  in  order  to 
attract  order  flow,  it  is  appropriate  to 
assess  them  a  reasonable  fee  for  using 
SOES  to  obtain  executions. 

The  fee  structure  is  fair  and 
reasonable  in  that  it  is  similar  to 
transaction  charges  assessed  in  the 
securities  industry  for  automatic 
executions.  The  system  that  the  N.ASD 
and  Nasdaq  are  providing  to  the 
membership  attempts  to  provide 
members  with  an  economically  efficient 
means  of  accessing  public  quotations 
and  executing  securities  transactions  at 


these  pubhshed  prices.  Moreover,  it 
equitably  allocates  charges  to  both  sides 
of  the  transaction  that  are  utilizing  this 
public  facihty,  both  of  whom  benefit 
from  the  execution  and  both  of  whom 
consume  resoiirces  in  utilizing  the 
system.  In  this  new  structure,  there  is  no 
reason  to  allocate  all  of  the  costs  in 
operating  SOES  to  the  market  maker 
Instead,  the  m  re  equitable  allocation  of 
costs  is  to  charge  both  the  order  entry 
firm  and  the  order  execution  firm.  In 
this  way.  both  parties  to  the  transaction 
are  allocated  the  costs  that  Nasdaq 
incurs  in  developing  and  operating  this 
^y^tem.^ 

(2)  SOES  and  SelectNet  Cancellation 
Fees 

The  NASD  and  Nasdaq  also 
authorized  a  new  fee  related  to 
cancellations  entered  into  SOES  and 
SelectNet.*  The  fee  adopted  for  orders 
entered  into  eitner  system  is  $0.25  for 
each  order  cancelled  Neither  SOES  nor 
SelectNet  currently  have  an  order 
cancellation  fee.  However,  Nasdaq  has 
taken  note  of  the  sigmficani  number  of 
orders  entered  into  both  systems  and 
cancelled,  sometimes  almost 
simultaneously  with  order  entry.  By 
way  of  example,  on  a  typical  day. 
approximately  161  400  SeirctNet  orders 
mav  be  entered,  while  approximately 
125.b00  of  such  orders  are  cancelled. 
Cniv  19.000  are  executed.  In  SOES,  of 
approximately  100.000  orders  entered. 
30.090  typicfaiiv  are  cancelled.^ 
Moreover,  many  cancellations  occur 
within  a  30  second  period  after  order 
entr\-.  For  example,  on  November  8. 
1996.  the  heaviest  user  of  SelectNet 
entered  70.000  orders,  and  cancelled  a 
total  of  almost  64,000  orders,  of  which 
30,000  were  cancelled  \^^thin  30 
seconds  of  order  entry  Such  use  of  the 
system  requires  that  Nasdaq  construct 
Its  system  to  handle  the  large  system 
and  network  utilization  that  occurs  in 
such  use.  Accordingly,  recognizing  that 
order  cancellations  consum.e  sigriificant 
svstem  resources.  Nasdaq  adopted  a 
cancellation  fee  to  achieve  an  equitable 
allocation  of  the  communications  costs 
associated  with  the  Nasdaq  network 


2  Under  N.\SD  Rules  mf  moers  ire  permitted  to 
either  absorb  the  costs  assesspd  cr  to  pass  \be  fee 
along  to  the  ulti.iiale  castomer. 

■•It  shouiQ  be  noted  that  .SelectNet  fees  u-ill 
rerrvSir,  as  currently  structured.  It  should  also  be 
noted  that  tSe  SelectNet  t.Ti.'isaction  fee  applies  to 
both  sides  of  the  transaction.  Moreover,  the  fee  will 
appiv  to  all  panics  usirtg  the  system,  including 
electronic  comrruriications  networks  whose  priced 
orders  are  accessed  by  NASE  members  entering 
orders  into  Select"'!et, 

'PetB  was  extracted  from  November  20.  1996. 
data. 


782 


Federal  Register  /  Vol.  62,  No.  3  /  Monday,  January  6,  1997  /  Notices 


among  all  firms  that  utilize  the  capacity 
of  the  system. 

Nasdaq  believes  that  for  the  foregoing 
reasons  the  proposed  rule  change  is 
consistent  with  the  provisions  of 
Section  15A(b)(5)  of  the  Act  in  that  the 
proposed  fees  provide  for  the  equitable 
allocation  of  reasonable  fees  among 
members  using  facilities  and  systems 
operated  by  Nasdaq  meet  the 
requirements  of  Section  15A(b)(5)  of  the 
Act 

IB)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  nile  change  will  result  in  anv 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended 

(Cj  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neitlier 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  rea.sons  for  so  finding  or 
(ii)  as  to  which  the  N.ASD  consent.s,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  ^Securities  and  Exchange 
Conmiission.  450  Fifth  Street.  N.W., 
Washington,  D.  C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission  s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-9^^8  and  should  be 
submitted  by  January  27,  1997. 

For  the  Comniission.  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority,  17  CFR  2iX)  'iO-3(a)(12J. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Dor.  97-1S2  Filed  1-.3-97;  8:45  am] 
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[Release  No.  34-38087;  File  No.  SR-PSE- 
96-35] 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Stock  Exchange  Incorporated 
Relating  tc  Its  Rules  on  Executions  of 
"Odd  Lot"  Equity  Orders 

December  24.  1996. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-^  thereunder, ^ 
notice  is  hereby  given  that  on 
September  25,  1996,  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatorv 
organization.  On  December  1  7.  1996,  the 
PSE  submitted  an  amendment 
("Amendment  No.  1")  to  the  proposed 
rule  change.  *  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  amend  its 
rules  on  executions  of  "odd  lot"  equity 
orders.  Under  the  rule  change,  odd  lot' 
limit  orders  will  be  placed  in  the  front 
of  the  book  for  priority  and  book  display 
purposes.  The  rule  change  will  also 
modify  the  basis  on  which  limit,  stop 
limit  and  stop  orders  must  be  executed. 
In  addition,  the  rule  change  will 
prohibit  certain  practices  involving  the 
entry  of  odd-lot  orders.  Finally,  the 
proposal  will  modify  the  Exchange's 
odd  lot  rule  in  order  to  remove  certain 


■15  U.S.C.  78s(b)(l). 

^17CFR240.19b-4. 

'  Letter  from  Michael  D.  Pierson.  .Senior  Attorney. 
Regulatory  Policy.  PSE  to  |anet  Russell-Hunter, 
Special  Counsel,  Office  of  Market  Supervision, 
Division  of  Market  Regulation.  SEC.  dated 
December  17,  1996.  In  Amendment  No  1   the  PSE 
clarified  the  purpose  of  the  rule  change  and  made 
technical  corrections  to  the  text  of  the  rule 


provisions  that  no  longer  apply  to 
executions  of  odd  lot  orders  on  the 
Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  Organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  te.xt 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-reguiatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  this  rule 
change  in  order  to  provide  better  service 
to  customers  and  to  be  competitive  with 
other  exchanges.*  The  Exchange  is 
proposing  to  modify  Rule  5.34(b)  ("Odd 
Lot  Executions")  to  provide  as  follows: 

First,  with  regcu-d  to  market  orders, 
the  proposal  states  that  an  odd  lot 
market  order  shall  be  executed  off  the 
price  reflected  in  the  consolidated  quote 
system's  best  bid/offer.  (The  current  rule 
states  that  such  orders  shall  be  filled  at 
the  price  of  the  first  round  lot 
transaction  which  takes  place  on  the 
primary  market,  plus  if  a  buy  order,  or 
minus  if  a  sell  order,  an  odd  lot 
differential,  if  any.) 

Second,  with  regards  to  limit  orders, 
the  proposed  rule  states  that  an  odd  lot 
limit  order  shall  be  filled  at,  or  better 
than,  the  price  of  the  first  regular  way 
round  lot  transaction  that  is  at,  or  better 
than,  the  limit  order's  price  printed  on 
the  consolidated  tape  from  the  security's 
primary  market. s  It  further  states  that 
such  odd  lot  orders  shall  be  allowed  to 
establish  precedence  without  regard  to 
priority  of  existing  round-lot  bids  or 
offers  at  that  price.  (The  current  rule 
states  that  such  orders  shall  be  filled  at' 
the  price  of  the  first  round  lot 
transaction  which  takes  place  on  the 
primary  market,  which  in  the  case  of  a 
buy  order  is  below  the  specified  limit  by 
the  amount  of  the  trading  differential,  or 
by  a  greater  amount;  or  which  in  the 
case  of  a  sell  order  is  above  the  specified 
hmit  by  the  amount  of  the  trading 
differential,  or  by  a  greater  amount;  plus 


•  See  Amendment  .\o.  1,  supra  note  3. 
'  S^e  amendment  No   1 ,  supm  note  3. 
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if  a  buy  order,  or  minus  if  a  sell  order, 
an  odd  lot  differential,  if  any). 

Third,  with  regard  to  stop  orders,  the 
proposal  states  that  an  odd  lot  stop 
order  to  buy  shall  become  a  market 
order  when  a  regular  way  round  lot 
transaction  takes  place  at  or  above  the 
price  of  the  stop  order  on  the  primary 
market.*  An  odd  lot  stop  order  to  sell 
shall  become  a  market  order  when  a 
regular  way  round  lot  transaction  takes 
place  at  or  below  the  price  of  the  stop 
order  on  the  primary  market.^  (The 
current  rule  states  that  an  odd  lot  stop 
order  becomes  a  market  order  when  a 
round  lot  transaction  takes  place  on  the 
primary  market,  which  in  the  case  of  a 
buy  order  is  at  or  above  the  stop  price; 
or  which  in  the  case  of  a  sell  order  is 
at  or  below  the  stop  price;  and  it  further 
states,  that  the  order  shall  then  be  filled 
at  the  price  of  the  next  round  lot 
transaction  which  takes  place  on  the 
primary  market,  plus  if  a  buy  order,  or 
minus  if  a  sell  order,  an  odd  lot 
differential,  if  any.) 

Fourth,  the  proposed  rule  states  that 
it  shall  be  inconsistent  with  the  purpose 
and  intent  of  this  Rule  to  engage  in  the 
followring  actions:  (a)  The  unbimdling  of 
roimd-lots  for  the  purpose  of  entering 
odd-lot  limit  orders  in  the  comparable 
amounts;  (b)  the  failure  to  aggregate 
odd-lot  orders  into  round-lots  when 
such  orders  are  for  the  same  account  or 
for  various  accounts  in  which  there  is  a 
common  monetary  interest;  and  (c)  the 
entry  of  both  buy  and  sell  odd-lot  limit 
orders  in  the  same  stock  before  one  of 
the  orders  is  executed  for  the  purpose  of 
capturing  the  "spread"  in  the  stock.  It 
further  states  that,  in  general,  the 
Exchange  views  order  entry  practices 
that  are  intended  to  circimivent  the 
round-lot  auction  market  as  abuses  of 
the  intent  and  purpose  of  the  odd-lot 
system  and  such  practices  shall  be 
considered  violations  of  these  rules. 

Finally,  the  Exchange  is  proposing  to 
remove  several  provisions  from  the 
rules  relating  to  odd  lot  executions  that 
no  longer  apply.  First,  the  Exchange  is 
proposing  to  eliminate  all  provisions  in 
Rule  5.34(b)  on  odd  lot  differentials. 
Second,  the  proposal  modifies  rule 
5.34(b)  to  eliminate  the  distinction 
between  "PMP  stocks"  and  "non-PMP 
stocks."* 

2.  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 


»ld. 

'Id. 

•  "PMP"  stocks  are  those  for  which  Exchange 
specialists  provide  primary  market  protection. 
Today,  such  protection  applies  to  all  stocks  that 
may  be  executed  on  P/COAST,  the  Exchange's 
BDtomatic  execution  system  for  equity  securities. 


of  the  Act,  in  general,  and  Section 
6(b)(5)  of  the  Act,  in  particular,  in  that 
it  is  designed  to  facilitate  transactions  in 
securities  and  to  promote  just  and 
equitable  principles  of  trade. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will— 

(A)  by  order  approve  such  rule 
change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretarv,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  mle 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vdthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-9&-35 


and  should  by  submitted  by  January-  27, 
1997 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Depijfy  Secretary 

IFR  Doc.  97-151  Filed  1-3-97;  8:45  ami 
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SeH-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  to  Proposed  Rule 
Change  by  the  Philadelphia  StocK 
Exchange,  Inc.,  Relating  to  Index 
Options  Exercise  Advices 

December  27. 1996 
I.  Introduction 

On  July  29.  1996.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Exchange  Rule  1042A,  Exercise 
of  Option  Contracts,  and  Floor 
Procedure  Advice  ("Advice")  G-1, 
retitled  Index  Option  Exercise  Advice 
Forms.  On  December  4.  1996,  the 
Exchange  submitted  Amendment  No.  1 
to  their  proposal  to  provide  that  the 
deadUne  for  submitting  a  memorandum 
to  exercise  and  an  exercise  advice  form 
will  be  "no  later  than  4:30  p.m.  or 
fifteen  minutes  after  the  close  of  trading, 
if  it  occurs  at  a  time  other  than  the 
regular  close  of  trading."  ^  Currently,  the 
deadline  for  such  submissions  is  "no 
later  than  4:30  p.m."  In  addition,  the 
Phlx  proposed  to  codify  that  anyone 
intending  to  exercise  index  options 
must  complete  a  memorandum  to 
exercise  and/or  an  exercise  advice  form 
in  compliance  with  the  exercise  cut-off 
time  and  must  exercise  the  amount  of 


M5  U.S.C  785fb);l)  (1988). 

'17CFR240  19b-4. 

■>  See  Letter  from  Philip  H  Becker,  Senior  Vice 
President.  Chief  Regulatory  OfTicer.  Phlx.  to 
Matthew  Morris.  Of'ce  of  Ma.'ket  .Supervision. 
Division  of  Market  Regulation.  Commission,  deted 
December  4,  199e  1  .Amendment  No  1")  Accordi.ig 
to  the  Phlx.  the  purpose  of  thi.<  change  :$  to  clarif> 
Uiat  nKxiifiec  hours  £.-«  not  limited  to  trsding  hours 
extending  beyond  4:15  p.m..  but  inciudp  any 
modification  to  Exchange  trading  hour*,  including 
an  early  close.  As  such,  the  Phlxs  revised  rule 
language  does  not  alter  the  Ejcchange'f  original 
intent  fThe  Commission  notes  thai  the  Exctiange 
inad^•e^tently  fled  Amendment  No.  1  to  the  nils 
proposal  as  Amendment  No,  2-i 


784 


Fedw«]  Register  /  Vol.  62.  No.  3  /  Monday,  January  6.  1997  /  Notices 


option  contracts  indicated  on  such 
forms. 

The  prop>osed  rule  change  appeared  in 
the  Federal  Register  on  August  28. 
1996.*  No  comments  were  received  on 
the  proposed  rule  change.  This  order 
approves  the  Phlx's  proposal,  as 
amended. 

n.  Background  and  Description 

Exchange  Rule  1042A  and  Advice  G- 
1  govern  the  exercise  of  index  options.^ 
Specifically,  Exchange  Rule  1042A(a)(i) 
requires  that  a  memorandum  to  exercise 
any  American-style  index  option 
contract  must  be  received  or  prepared 
by  the  Phbc  member  organization  no 
later  than  4:30  p.m.  on  the  day  of 
exercise.  In  addition,  Exchange  Rule 
1042A{a)(ii)  requires  the  submission  of 
an  exercise  advice  form  to  the  Exchange 
no  later  than  4:30  p.m.  when  exercising 
American-style  index  option  contracts.^ 

In  this  regard,  the  Exchange  has 
attempted  to  create  a  level  playing  field 
among  option  investors  by  maintaining 
a  cut-off  time  to  ensure  that  all  exercise 
decisions  occur  promptly  after  the  close 
of  trading.  Consequently,  to  prevent 
fraud  and  unfairness,  a  long  option 
holder  is  prohibited  from  exercising 
index  options  on  non-expiration  days 
based  on  information  obtained  after  the 
cut-off.' 

The  Exchange  currently  proposes  to 
amend  these  provisions  surJi  that  the 
exercise  cut-off  time  would  be  4:30  p  m 


•  Spc  Securities  Exchange  Act  Release  No   37593 
(August  21.  1996).  61  FR  44379  (August  28.  1996). 

'The  Exchange  notes  that  with  respect  to  index 
option  contracts,  clearing  members  are  also 
required  to  follow  the  procedures  of  the  Options 
Clearing  Corporation  ("OCC";  for  tendering  exercise 
notices  Exercise  notices  are  the  exercise 
instructions  required  by  CX:C  and  are  distinct  from 
exercise  advices  which  are  required  by  Exchange 
rules. 

"The  Phlx  notes  that  Exchange  Rule  1042A 
previously  allowed  the  submission  of  a 
memorandum  to  exercise  and  an  exercise  advice 
form  until  five  minutes  after  the  close  of  trading. 
See  Securities  Exchange  Act  Release  No  32991 
(September  30.  1993],  58  FR  52337  (October  7. 
1993)  (File  No.  SR-Phlx -92-311  .Specifically,  the 
exercise  cut-off  time  for  narrow-based  index  options 
was  4:15  p.m.  or  five  minutes  after  the  close  of 
trading,  and  for  broad-based  index  options  il  was 
4:20  p.m.  or  five  minutes  after  the  close  of  trading 
When  the  exercise  cut-off  time  was  changed  lo  4.30 
p.m..  however,  the  language    or  five  minutes  after 
the  close  of  trading"  wa.s  deleted.  See  Securities 
Exchange  Act  Release  No.  37077  iApril  5.  1996).  «1 
FR  16156  (April  11,  1996)  (File  .No.  Phl.x-95-«6) 
As  such,  the  Phlxs  current  proposal  resurrects  this 
concept. 

"Pursuant  to  Exchange  Rule  1042.-\(b),  however, 
these  requirements  are  not  applicable  on  the  last 
business  day  before  expiration,  genprally  an 
■expiration  Friday   "  The  above  .'equirements  are 
aiso  not  applicable  lo  European-style  index  options 
which,  by  definition,  cannot  be  exercised  prior  to 
expiration.  Lastly,  the  Exchange  notes  that  the 
procedures  for  exercising  equity  option  contracts, 
contained  in  Exchange  Rule  1042.  are  not  affected 
by  this  rule  proposal 


or  fifteen  minutes  after  the  close  of 
trading,  if  it  occurs  at  a  time  other  than 
the  regular  close  of  trading.  For 
instance,  on  certain  days  prior  to  a 
hohday,  the  Exchange  may  cease  trading 
broad-based  index  options  at  1:15  p.m. 
Under  the  current  rule,  however,  the 
exercise  cut-off  time  would  remain  at 
4:30  p.m.,  regardless  of  when  trading 
ceased.  In  comparison,  under  the 
proposal,  the  exercise  cut-off  time  in  the 
above  example  would  change  to  1:30 
p.m. 

With  respect  to  trading  hours 
extending  beyond  4:15  p.m.,  the 
Exchange  notes  that  in  certain  situations 
a  trading  rotation  may  occur  after  the 
ordinary  4:10  or  4:15  p.m.  close  of 
trading.  For  instance,  if  a  halt  in  the 
trading  of  a  component  issue  causes  an 
index  option  to  halt  trading,  and  if  the 
index  option  re-opens  at  4:00  p.m.,  an 
opening  rotation  may  need  to  be 
conducted.  Because  such  rotation  may 
result  in  extended  trading  hours,  the 
exercise  cut-off  time  under  the  proposal 
would  be  fifteen  minutes  after  the  end 
of  the  rotation.  In  this  manner,  a  cut-off 
time  of  fifteen  minutes  after  the  close  of 
trading  will  ensure  that  index  option 
traders  and  investors  have  adequate 
time  to  make  exercise  decisions. 

In  addition,  the  Exchange  proposes  to 
adopt  an  amendment  procedure  to 
facilitate  changes  in  exercise  decisions 
prior  to  the  cut-off  time.  The  amended 
exercise  advice  form  and  amendment 
procedure  should  add  certainty  to  the 
exercise  process  by  clarifying  how  a 
change  in  a  decision  to  exercise  should 
be  indicated  to  the  Exchange.  In  this 
manner,  when  amending  an  exercise 
decision,  a  new  exercise  advice  form 
must  be  filed  with  the  Exchange,  listing 
all  exercise  decisions,  not  just  the  one 
being  amended.  Omitting  one  series 
means  that  no  exercise  of  that  series  is 
intended  and  a  violation  of  the  rule 
occurs  if  that  series  is  exercised. 
Further,  all  exercise  advice  forms, 
whether  original  or  those  amending 
previous  submissions,  must  be  filed 
prior  to  the  exercise  cut-off  time. 

ni.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5). «  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  p-event 
fraudulent  and  manipulative  arts  and 
practices,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 


regulating,  clearing,  settling,  and 
processing  information  with  respect  to 
securities,  as  well  as  to  protect  investors 
and  the  pubUc  interest,  by  allowing  a 
reasonable  amount  of  time  to  submit  an 
exercise  decision  when  trading  hours 
are  modified  or  extended.  The 
Commission  believes  that  the 
amendments  to  Exchange  Rule  104  2 A 
and  Advice  G-1  which  modify  the 
deadline  for  submitting  exercise  advice 
forms  and  memoranda  will  benefit 
market  participants  by  enabling  them  to 
make  investment  decisions  based  upon 
the  evaluation  of  their  final  positions 
after  having  completed  trading  for  the 
day.  Specifically,  the  proposal  clarifies 
the  application  of  Exchange  Rule  1042A 
and  Advice  G-1  during  periods  when 
trading  ends  at  a  non-regular  time.  This 
clarification  should  help  ensure  that 
market  participants  have  neither  an 
inadequate  nor  an  excessive  amount  of 
time  in  order  to  make  their  option 
exercise  decisions  after  the  close  of 
trading.^ 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
because  the  revised  rule  language 
contained  in  Amendment  No.  1  only 
serves  to  clarify  the  Exchange's 
submitted  proposal,  no  new  regulatory 
concerns  are  raised.  In  addition,  the 
Phlx's  rule  proposal  was  subject  to  a  full 
notice  and  comment  period,  and  no 
comments  were  received.  Accordingly, 
the  Commission  believes  that  it  is 
consistent  with  Sections  6fb)(5)  and 
19(b)(2)  of  the  Act  to  approve 
Amendment  No.  1  to  the  proposed  rule 
change  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  rule  proposal.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


•15U.S.C.§78f(bl(1988). 


"The  Commission  notes  that  any  change  !o  the 
Phlx's  regular  trading  hours  for  affected  options 
would  require  an  amendment  to  Exchange  Rule 
1042A  and  .■Vdvite  G-1  in  order  to  maintain  the 
appropriate  time  interval  allowed  between  the  close 
of  trading  and  the  required  submission  of  exercise 
fonns  and  memoranda. 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phb(-96-32 
and  should  be  submitted  by  January  27, 
1997. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  Phlx's 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19a3)(2)  of  the  Act.'"  that  the 
proposed  rule  change  {SR-Phlx-96-32). 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary 

[PR  Doc.  97-148  Filed  1-3-97;  8;45  am) 
BILLING  CODC  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  12/20/96 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-2026. 

Date  filed:  December  17,  1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0026  dated  December 
10,  1996  rl;  Within  Southeast  Asia  (US 
Territories): ■PTC3  0031  dated  December 
10,  1996  r2;  Southeast  Asia-SW  Pacific 
(US  Territories);  (Summary  attached.); 
Intended  effective  date:  expedited 
January  15,  1996. 

Docket  Number:  OST-96-2027. 

Date  filed:  December  17.  1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0024  dated  December 
10,  1996  rl;  PTC3  0025  dated  December 
10.  1996  r2-3;  PTC3  0027  dated 
December  10,  1996  r4;  PTC3  0028  dated 
December  10,  1996  r5-6:  PTC3  0029 
dated  December  10, 1996  r7;  PTC3  0030 
dated  December  10. 1996  r8;  PTC3  0032 
dated  December  10.  1996  r9:  PTC3  0033 
dated  December  10.  1996  rlO:  PTC3 


0034  dated  December  10.  1996  rll; 
Expedited  TC3  Resolutions;  Intended 
effective  date:  expedited  January  15. 
1996. 

Docket  Number:  OST-96-2031 , 

Dafe /;7ed.- December  19.  1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  Reso  033f;  Local 
Currency  Rate  Changes — Pakistan; 
Intended  effective  date:  upon 
government  approvals. 
Paulette  V.  Twine. 
Chief,  Documentary  Services^ 
iFR  Doc    97-124  Filed  1-3-97;  8  45  am) 

BILLING  CODE  4910-M-P 


Public  Convenience  and  Necessity  for 
Route  566. 
Paulette  V.  Twine, 

Chief.  Documentary  Senices. 

IFR  Doc.  97-125  Filed  1-3-97;  8:45  am] 

BILLING  CODE  4910-63-P 

Office  of  the  Secretary  of 
Transportation 

[Docket  No.  OST -96-1 188] 

National  Freight  Transportation  Policy 

AGENCY:  Office  of  the  Secretary  of 

Transportation  Department  of 

Transportation. 

ACTION:  Final  Policy  Statement. 


">15  U.S.C.  §78s(b)(21(1988). 
>il7CFR200  30-3(a!fl2l. 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  0  During  the  Week 
Ending  December  20, 1996 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procediu-al  Regulations  (See  14  CFR 
302  1701  et  seq).  The  due  date  for 
Answers,  Conforming  .'\pplications,  or 
Motions  to  modif\-  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  thr 
application  by  expedited  procedures 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings 

Docket  Number:  OST-96-2028. 
Date  filed:  December  17,  1996. 
Due  bate  for  Answers.  Conformmg 
Applications,  or  Motion  to  Modify 
Scope:  January'  14.  1997. 

Description:  Application  of  United 
Air  Lines.  Inc.,  pursuant  to  49  U,S,C. 
Section  41101,  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of 
audiority  to  engage  in  scheduled  foreign 
air  transportation  of  persons,  property, 
and  mail  between  the  terminal  point  Los 
Angeles.  California,  and  Mexico  City. 
Mexico,  and  beyond  Mexico  City  to  the 
following  points:  Guatemala  City. 
Guatemala;  San  Salvador,  El  Salvador. 
Tegucigalpa.  Honduras;  Managua, 
Nicaragua:  San  Jose.  Costa  Rica;  Panama 
Citv.  Panama;  Barranquilla,  Colombia: 
Maracaibo  and  Caracas.  Venezuela;  Fort 
of  Spain.  Trinidad  and  Tobago: 
Georgetown.  Guyana;  Paramaribo. 
Suriname;  Sao  Paulo.  Rio  de  Janeiro. 
Brasilia  and  Belem.  Brazil;  Montevideo. 
Uruguay;  and  Buenos  Aires,  Argentina 

These  services  are  authorized  on 
segment  4  of  United's  Certificate  of 


summary;  The  Department  of 

Transportation  is  publishing  a  final 
policy  statement  on  freight 
transportation  that  establishes  the  most 
important  principles  that  will  guide 
Federal  decisions  affecting  freight 
transportation  across  all  modes.  The  aim 
of  these  guiding  principles  is  to  direct 
decisions  to  improve  the  Nation's 
freight  trans  )ortation  systems  to  ser\'e 
its  citizens  Detter  by  supporting 
economic  growth,  enhancing 
international  competitiveness  and 
ensuring  the  system's  continued  safety, 
efficiency  and  reliability  while 
protecting  the  environment  We  are 
maintaining  Docket  No.  OST-96-1188 
to  receive  comments  or  suggestions  thai 
could  be  useful  in  preparing  future 
editions  of  this  poUcy  statement  It  is 
our  intention  to  update  the  statement 
periodically  as  warranteo  d\  changing 
conditions  and  events. 
EFFECTIVE  DATE:  lanuarv  6.  1997. 
ADDRESSES:  Submit  wTitten.  signed 
comments  to  Docket  No  UST-9t>-n88 
the  Docket  Clerk.  US  Departm.ent  of 
Transportation.  Room  PL-401.  C-55. 
400  Seventh  Street   S"\V.  Washington. 
DC  20590  All  comments  recei\eri  will 
be  available  for  examination  at  the 
above  address  between  9:00  a.m.  and 
5:00  p. in  ,  ET.  Monday  through  Friday, 
except  Federal  holidays  Those  desiring 
notification  of  receipt  of  comments  musi 
include  a  self-addressed,  stamped 
envelope  or  postcard 
FOR  FURTHER  INFORMATION  C0NT*CT'  Mr 
Carl  Swerdloff.  Office  of  Economics,  at 
(202)  366-5427,  Office  of  the  Secretar>' 
400  Seventh  Street.  SW  .  Washington, 
DC  20590  Office  hours  are  from  830 
a.m.  to  5:00  p.m.  ET.  Monday  through 
Friday,  except  federal  holidays. 

Summary  of  Written  Submissions  to  the 
Docket 

Written  responses  to  the  Not!ce  of 
Proposed  Polir  ^■  (NPP^  were  rerei\'ed 
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from  a  total  of  18  organizations 
representing  a  broad  range  of 
governmental  and  private  sector 
entities.  Virtually  all  commented 
favorably  on  theDOT's  decision  to 
prepare  a  freight  transportation  policy, 
in  response  to  the  Intennodal  Surface 
Transportation  Efficiency  (ISTEA), 
which  emphasized  that  freight 
transportation  needed  greater  attention 
by  planning  and  development  agencies, 
and  because  it  would  be  useful  to  State 
and  local  government  to  set  out  a 
framework  for  addressing  freight 
transportation  issues.  Some  suggestions 
for  modifying  the  statement  appeared  in 
several  submissions  and  are  discussed 
below 

Several  commentors  were  critical  of 
the  NPP  because  it  was  at  too  high  a 
level  of  generality  and  that  it  was. 
therefore,  of  less  utility  to  those  outside 
the  Department  seeking  information  on 
future  Federal  priorities  and 
programmatic  or  regulator}-  directions. 
Some  thought  that  the  policy  statement 
should  expand  upon  the  general 
principles  and  include  how  the  DOT 
\  luld  apply  them  in  establishing 
SI  ategic  plans  for  addressing  national 
freight  transportation  requirements 
Several  stated  that  the  policy  should,  in 
fact,  include  specific  actions  the  DOT 
anticipated  for  improving  the  freight 
transportation  system.  On  the  other 
hand,  one  commentor  was  concerned 
that  the  DOT's  expressed  role  in  freight 
transportation  infrastructure  planning 
and  development  not  extend  beyond 
general  principles  and  broad  national 
goals,  leaving  to  the  States  the 
responsibility  for  setting  local  priorities 
and  solutions  that  reflected  local 
pohtical  and  economic  realities.  The 
policy  statement  and  the  principles 
presented  are  intended  as  guidance  for 
the  development  of  more  specific 
strategic  action  plans,  proposals  or 
decisions  by  the  DOT,  Congress,  and 
State  and  local  governments.  We  believe 
the  policy  principles  presented  in  the 
statement  describe,  in  general,  the  role 
and  responsibilities  of  the  DOT  in 
freight  transportation  matters  In 
response  to  the  comments  that  the 
policy  statement  include  actions  the 
DOT  anticipates  for  improving  national 
freight  transportation,  an  addendum  has 
been  added  to  present  examples  of  such 
activities  that  are  either  underway  or  to 
be  initiated  in  the  near  term. 

Several  comments  suggested  that  the 
NPP  include  greater  attention  to  multi- 
state,  regional  and  local  economic  and 
transportation  differences  that  need  to 
be  taken  into  account  in  developing 
freight  transportation  solutions.  This 
issue  was  also  raised  in  regard  to  the 
general  concern  that  as  a  nation  we 


should  address  the  growing  demand  on 
our  domestic  freight  transportation 
systems  from  international  trade.  These 
commentors  noted  that  the  Federal 
Government  should  consider  these 
impacts  on  our  transportation  facilities 
as  part  of  future  international  trade 
agreements.  The  policy  statement  has 
been  revised  to  account  for  variability  in 
State,  regional  and  local  requirements 
and  conditions  that  must  be  considered 
in  applying  these  policy  principles. 

The  integrated  nature  of  the  Nation's 
transportation  system,  freight  and 
passenger,  has  been  noted  in  the  final 
policy  statement  in  response  to  a 
suggestion  of  one  commentor. 

Concern  was  expressed  by  some  that 
although  there  is  agreement  with  the 
general  goal  of  greater  ft^eight 
transportation  efficiency,  we  should,  at 
the  same  time,  understand  that  other 
important  goals,  such  as  improved  air 
quality  and  safety,  present  restraints 
that  may  not  allow  for  maximum 
efficiency  in  our  freight  transportation 
systems.  While  this  point  is  well  taken, 
it  applies  to  a  number  of  the  general 
principles  stated  in  the  policy.  Under 
varying  circumstances  or  local 
situations  a  number  of  the  guiding 
principles  can  be  in  conflict, 
necessitating  trade-offs  and 
compromises  in  reaching  solutions  that 
satisfy  all  parties.  We  believe  the 
original  policy  statement  addressed  this 
point  and  that  added  discussion  is 
unnecessary. 

Several  commentors  questioned  the 
policy  principle  that  efficient  pricing 
systems  are  to  be  encouraged  that  reflect 
the  full  costs  of  developing,  maintaining 
and  operating  pubhc  transportation 
infrastrurture.  They  noted  that  this 
could  lead  to  higher  user  costs  or  be 
exploited  by  local  governments  as  a 
source  of  general  revenue  The  policy 
advocates  the  use  of  appropriate  and 
efficient  pricing  which  does  not  include 
excessive  charges  for  general  revenue 
purposes.  We  befieve  the  principle,  as 
presented,  is  correct  and  should  be 
advanced. 

A  number  of  other  wording  changes 
have  been  made  in  response  to  specific 
comments  submitted  to  the  docket. 
These  changes  are,  for  the  most  part,  for 
clarification  or  emphasis  purposes  and 
have  not  altered  the  purpose  or 
objectives  of  the  principles  as  stated  in 
the  NPP 


Freight  Transportation  Policy 
Statement 

/.  Introduction 

This  statement  of  guiding  principles 
for  the  Nation's  freight  transportation 
system  sets  forth  a  DOT  policy 


framework  that  will  help  shape 
important  decisions  affecting  freight 
transportation  across  all  modes.  Our 
interest  is  to  ensure  the  nation  has  a 
safe,  reliable,  and  efficient  freight 
trahsportatibn  system  that  supports 
economic  growth  and  international 
competitiveness  both  now  and  in  the 
future,  while  protecting  and 
contributing  to  a  healthy  and  secure 
environment.  The  goal  of  this  statement 
is  to  provide  guidance  for  making  the 
Nation's  transportation  system  serve  its 
citizens  better.  To  achieve  this  goal,  new 
partnerships  must  be  formed  among 
public  agencies,  the  height 
transportation  industries  and  shippers. 

Highways,  airports,  rail  facilities, 
ports,  pipelines,  waterways,  intennodal 
transportation,  and  the  freight  carriers 
and  shippers  they  serve  all  play  a  vital 
role  in  the  Nation's  economic  health. 
The  integrated  nature  of  the  Nation's 
transportation  facilities  and  operations 
is  an  important  featiire  that  must  be 
accounted  for  in  the  establishment  of 
principles  and  actions  that  are  directed 
at  improving  freight  transportation.  An 
efficient  transportation  system  results  in 
lower  production  and  logistics  costs  for 
U.S.  firms  and  better  prices  for 
consumers.  In  order  to  compete 
successfully  in  international  markets 
U.S.  firms  must  be  able  to  rely  on  an 
efficient  domestic  freight  transportation 
system  that  is  effectively  managed.  The 
system  also  must  support  achievement 
of  other  national  goals  by  fostering  safe, 
effective,  timely  and  environmentally 
sound  freight  transportation  that 
improves  the  quality  of  life  for  all  U.S. 
citizens. 

Effective  freight  transportation  policy 
and  planning  must  consider  that  much 
of  our  transportation  infrastructure  is 
provided  by  the  different  levels  of 
government  and  that  major  portions  are 
put  in  place  by  private  capital.  The 
pohcy  must  allow  for  variations  in 
State,  regional  and  local  conditions, 
requirements  and  resources.  Further,  the 
fusion  of  public  and  private  investment 
creates  economic  opportunities  but  also 
may  raise  regulatory  conflicts,  and  both 
must  be  considered  in  national  freight 
policy  and  planning. 

//.  Recent  Trends  in  Freight  Movements 

Freight  moves  on  systems  of 
increasingly  integrated  supply  chains 
and  distribution  networks  operating  in 
States  and  metropolitan  areas,  as  well  as 
regionally,  nationally,  and 
internationally.  Reliance  on  just-Ln-time 
production  and  current  inventory 
management  practices  have  increased 
the  demand  for  more  efficient  and 
rehable  freight  transportation.  Shippers 
are  increasingly  raUonalizing  the  mix  of 
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transportation,  inventory,  handling,  and 
loss  and  damage  costs,  striving  to 
reduce  their  total  logistics  costs.  They 
are  using  increasingly  fast,  reliable 
transportation  in  place  of  large 
inventories. 

The  productivity  of  freight 
transportation  firms  and  their  ability  to 
provide  timely  and  reUable  service 
depends  not  only  on  the  efficiency  of 
individual  modal  systems  and  the 
effectiveness  of  the  laws  and  regulations 
under  which  they  operate,  but  also  on 
the  efficiency  of  intermodal  facilities 
that  govern  the  effectiveness  of  their 
connections  to  one  another.  U.S. 
intermodal  freight  transportation  links 
the  various  modes  to  meet  customers 
msrhSt  n99ds  by  providing  integrated 
origin-to-destination  service.  It  utilizes 
advanced  technologies  and  operating 
systems  designed  to  enhance 
productivity,  reduce  transportation 
costs,  increase  service  speed  and  quality 
for  shippers  and  lower  prices  for 
consumers. 

International  freight  movement  takes 
advantage  of  the  latest  innovations  in 
the  global  marketplace  that  reduce  cost 
and  better  serve  the  customer. 
Customers  are  establishing  global 
supply  chains.  Innovations  that  are 
developed  by  individual  carriers  are 
copied  by  others  when  results  in  savings 
or  service  are  seen.  The  use  of  real-time, 
interactive  electronic  data  interchange, 
and  vessel/asset  sharing  agreements  all 
provide  more  efficient  and  rapid 
transportation  of  international  freight 
movements. 

Contractual  regimes  governing  the 
movement  of  freight  have  been 
established  by  the  private  sector  which 
sometime  result  in  conflicts  with  public 
regulations  and  create  impediments  to 
the  safe  and  efficient  operation  of  freight 
transportation.  Government  typically 
regulates  the  safety,  and  environmental 
aspects  of  infrastructure  and  equipment. 
It  also  may  be  appropriate  for 
Government  to  facilitate  problem 
solving  and  provide  technical  assistance 
where  private  and  public  sector 
requirements  create  barriers  to  safe  and 
efficient  freight  movement.  Economic 
consequences  are  increasingly  a  matter 
of  market  decisions  by  the  private 
sector. 

UI.  Principles  of  Federal  Freight 
Tmnsportation  Policy 

The  following  eight  principles 
provide  the  basis  for  a  Federal  freight 
transportation  policy  and  describe  the 
Federal  role  in  freight  transportation: 

1 .  Provide  funding  and  a  planning 
framework  that  estabUshes  priorities  for 
allocation  of  Federal  resources  to  cost- 


effective  infrastructure  investments  that 
support  broad  national  goals. 

2.  Promote  economic  growth  by 
removing  unwise  or  unnecessary 
regulation  and  through  the  efficient 
pricing  of  publicly  financed 
transportation  infrastructiu^. 

3.  Ensure  a  safe  transportation  system. 

4.  Protect  the  environment  and 
conserve  energy. 

5.  Use  advances  in  transportation 
technology  to  promote  transportation 
efficiency,  safety  and  speed. 

6.  Effectively  meet  our  defense  and 
emergency  transportation  requirements. 

7.  Facilitate  international  trade  and 
commerce. 

5.  Promote  effective  and  equitable 
joint  utilization  of  transportation 
infrastructure  for  freight  and  passenger 
service. 

1.  Provide  funding  and  a  planning 
framework  that  establishes  priorities  for 
allocation  of  Federal  resources  to  cost- 
effective  infrastructiore  investments  that 
support  broad  national  goals. 

Enactment  of  ISTEA.  vn\h  its 
requirement  for  greater  emphasis  on 
intermodal  and  freight  policy  issues, 
marked  a  new  era  in  transportation 
investment  decision-making.  The 
transportation  planning  process  has 
become  increasingly  important. 
Metropolitan  and  State  officials  are  now 
encouraged  to  include  major  freight 
distribution  issues  in  their  planning 
processes.  They  are  also  urged  to  work 
with  carriers  and  industry  to  find  ways 
for  improving  the  efficiency  of  freight 
movements  while  protecting  the 
environment.  Thus,  the  transportation 
planning  procedures  adopted  in  ISTF  *. 
are  aimed  at  an  irnproved  approach  to 
ueveiopmg  freight  transportation  policy 
at  all  levels  of  government. 

While  much  of  the  surface 
transportation  infrastructure  is  pro\ided 
bv  the  private  sector  (e.g.,  rail  freight 
facilities,  waterside  and  truck  terminals, 
oil  and  gas  pipelines),  much  of  the 
infrastructure  would  not  be  built  or 
maintained  without  public  financial 
support  that  is  affected  by  Federal 
pohcies.  Private  facilities  are  often 
dependent  on  pubUc  investment  for 
their  effectiveness,  (e.g.,  waterside 
terminals  that  require  public  channels, 
etc.).  Federal  participation  may  be 
appropriate  when  infrastructure 
investment  projects  have  a  national  or 
regional  significance  or  when  Federal 
involvement  may  facilitate  the 
resolution  of  a  freight  transportation 
problem.  The  value  of  a  particular 
transportation  facihty  is  often 
dependent  on  the  existence  and 
effectiveness  of  a  regional  or  national 


network  that  is  a  Federal  concern  and 
responsibility. 

In  cooperation  with  DOT  and  other 
Federal  agencies,  the  Office  of 
Management  and  Budget  (OMB)  has 
estabUshed  guidelines  for  the  economic 
analysis  of  Federal  infrastructure 
investments.^  The  guidelines  apply 
rigorous  cost-benefit  standards  to  all 
proposed  investments,  including  a 
provision  that  requires  the  measurement 
of  costs  and  benefits  over  a  project's  life- 
cycle.  The  OMB  guidelines  also 
encourage,  when  appropriate,  private 
sector  participation  in  infrastructure 
projects  and  more  cost-effective  State 
and  local  infrastructure  investment 
programs. 

2.  Promote  economic  growth  by 
removing  unwise  or  unnecessary 
regulation  and  through  the  efficient 
pricing  of  publicly  financed 
transportation  infrastructure. 

Although  freight  transportation 
services  are  provided  almost  exclusively 
by  the  private  sector,  the  Federal 
Government  plays  an  essential  role  in 
maintaining  competition  in  the 
transportation  marketplace  and  in 
protecting  the  public  from  unsafe  and 
envirormientally  damaging 
transportation  operations.  By  promoting 
competition,  Federal  policies  can  help 
to  foster  an  environment  that 
encourages  improvements  and  changes, 
that  reduce  transportation  and  logistics 
costs.  Natior  al  objectives  for  the  ft^ight 
transportation  system  can  be  addressed 
through  Federal  activities  such  as  the 
deregulation  of  entry  and  ratemakinp  in 
the  trucking  and  air  CSTgG  industries,  in 
orHe:  to  foster  an  effective,  competitive 
freight  transportation  environment. 

As  the  logistical  requirements  of 
businesses  become  more  complex,  some 
shippers  and  transportation  providers 
will  rely  increasingly  on  intermodal 
services.  Such  services  should  not  be 
hindered  by  artificial  constraints. 
Physical  and  institutional  barriers  that 
impede  the  flow  of  freight  from  one 
mode  of  transportation  to  another 
should  be  eliminated.  The  elimination 
of  physical  and  operational  barriers  to 
freight  intermodal  operations  is 
primarily  the  responsibihty  of 
transportation  carriers,  shippers,  and 
.State  and  local  government.  The  Federal 
Government,  however,  may  take  action 
to  improve  inadequate  public 
infrastructure  to  support  essential 
freight  intermodal  operations  or  to 
reduce  legal  and  regulatory  barriers 
such  as  those  that  until  1996  impeded 


1  Executive  Order  12893.  "Principles  for  Federal 
Infrastructure  Investments."  Federal  Rejjrter. 
Volume  59,  No  20.  January-  31.  1994. 
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railroad  ownership  of  barge  and 
trucking  companies.  The  Federal 
Government  may  also  encourage  State 
and  local  governments  to  take  necessarv 
action,  or  in  extreme  cases  even 
preempt  them,  in  order  to  reduce 
statutory  impediments  to  intermodal 
transportation 

The  prices  charged  for  public  sector 
transportation  facilities  and  services 
determine  whether  they  are  used 
efficiently.  PubHc  facilities  costs  that  are 
not  included  in  the  transportation  rates 
paid  by  shippers  may  lead  to  inefficient 
use  of  the  Nation's  limited 
transportation  resources.  Whenever 
feasible,  fees  and  taxes  adequate  tc 
cover  the  cost  of  building,  operating, 
and  maintaining  pubhc  infrastructure 
facihties  should  be  recovered  from  the 
parties  that  use  and  benefit  from  them. 
However,  fees  that  exceed  the  cost  of 
providing  freight  services  will  adversely 
affect  the  efficiency  and  effectiveness  of 
the  transportation  system  and  should  be 
avoided. 

Federal  actions  must  be  evaluated  not 
only  for  their  short-term  impacts  but  for 
their  longer-term  consequences  for 
maintaining  viable,  competitive, 
multimodal  freight  transportation  to 
serve  the  Nation.  Therefore,  freight 
regulatory  and  investment  policies  must 
take  into  account  the  linkages  between 
freight  transportation  performance  and 
economic  performance  at  the  local, 
regional,  national,  and  international 
levels  both  today  and  in  the  future.  The 
DOT  has  completed  a  comprehensive 
assessment  of  its  regulations  as  part  of 
the  National  Performance  Review.  It 
will  reexainis?  its  poUcies.  programs, 
and  regulations  periodicaily  tC  255ess 
their  effectiveness  and  whether  they 
should  be  continued. 


transportation  modes  including  the  full 
social  costs  of  accidents.  Federal 
research  vdll  focus  on  the  causes  of 
transportation  accidents:  the  role  of 
truck,  rail,  aircraft,  and  vessel  design 
and  performance  in  accidents  and  their 
solutions,  as  well  as  the  contribution  of 
human  factors  and  infrastructure  design 
The  Federal  Government  will  also 
continue  to  work  with  the  private  sector 
on  a  cooperative  basis,  to  ensure  that 
proven  safety  advances  are  rapidly 
incorporated  into  practice,  especially 
when  substantial  public  benefits  will 
result  from  their  adoption. 

4.  Protect  the  environment  and  conserve 
energy. 


3.  Ensure  a  safe  transportation  system. 

Making  the  transportation  system 
safer  is  a  critical  Federal  policy 
objective.  Because  the  marketplace 
alone  may  not  be  effective  in  producing 
an  acceptable  level  of  public  safety,  the 
Federal  Government  will  continue  to 
promote  transportation  safety  through 
regulation;  through  enforcement, 
engineering  and  education;  and  through 
support  of  voluntary  compliance  efforts 
by  industry.  Success  in  maintaining  and 
improving  the  safety  of  our  freight 
transportation  networks  requires  the 
cooperation  of  each  level  of  government 
and  the  private  sector. 

The  Federal  Government  will 
continue  to  support  safety  research  and 
the  dissemination  of  information  related 
to  safety.  The  DOT  will  continue  to 
support  activities  to  improve  the 
information  base  needed  to  monitor  the 
safety  performance  of  all  freight 


Responsible  environmental  protection 
is  another  important  Federal  policy 
objective  and.  like  transportation  safety, 
environmental  protection  requires  the 
cooperation  of  all  levels  of  government 
and  the  private  sector.  The  total  social 
costs  of  environmental  degradation  are 
not  borne  by  the  transportation  users 
(e.g..  the  social  costs  associated  with 
pollution  are  not  reflected  in  the  costs 
incurred  by  the  users  or  prices  charged 
for  transportation  services).  Thus,  the 
Federal  Government  plays,  and  must 
continue  to  play,  an  important  role  in 
reducing  these  social  costs  and  ensuring 
that  they  are  more  accurately  reflected 
in  the  price  of  transportation  services 
through  appropriate  regulation  or 
modifications  to  existing  programs.  In 
addition,  the  Federal  Goverrunent  will 
continue  to  support  research  and 
technology  development  that  is  directed 
at  increasing  transportation  productivity 
wllile  maintaining  environmental 
protection. 

In  pursuing  its  environmental 
protection  objective,  the  Federal 
Government  needs  to  continue  to  assess 
the  impacts  of  environmental  regulation 
on  the  performance  of  transportation 
operations  and  will  work  with  the 
private  sector  and  the  environmental 
community  to  implement  appropriate 
environmental  protection  measures  and 
technologies  in  a  cost  effective  and 
envirormientally  sound  manner.  The 
Federal  Government  will  seek  to 
develop  regulations  that  contain 
performance  based  rather  than 
technology  specific  standards  or  criteria 
so  as  to  permit  industr>-  flexibility  and 
imiovation  in  meeting  regulatory 
requirements.  DOT  will  continue 
working  to  promote  and  develop 
techniques  for  conserving  energy  and 
for  better  quantifying  the  social  costs  of 
environmental  and  community 
degradation. 


5.  Use  advances  in  transportation 
technology  to  promote  transportation 
efficiency,  safety  and  speed. 

Application  of  advanced  technology 
in  the  transportation  system  offers 
significant  opportunities  to  improve  its 
safety,  efficiency,  capacity,  and 
productivity. 

Private  firms  invest  in  advanced 
communication,  navigation, 
surveillance,  and  information 
technologies  which  improve  the 
efficiency  of  their  operations.  These 
advanced  technologies  facilitate  the 
movement  and  tracking  of  goods  and 
vehicles  as  well  as  the  exchange  of 
information  among  carriers  and  their 
CiiotGHierS  In  the  intermodal 
transportation  system.  They  also  ouer 
tools  for  strengthening  intermodal 
coimections.  Pubhc  and  private 
investments  for  applying  these 
advanced  technologies  to  the  air, 
highway,  marine,  and  rail 
infrastructures  have  improved  the 
overall  efficiency  of  the  transportation 
system. 

DOT'S  Federal  role  in  research  and 
development  of  technologies  is  to 
promote  the  efficiency  and  safety  of  the 
national  transportation  system  and  to 
support  the  apphcation  of  technologies 
in  the  movement  of  freight.  Specifically, 
DOT  provides  leadership  for  the 
interagency  coordination  of  Federal 
transportation  research.  This  includes 
maintaining  close  dialogue  with  the 
private  sector  and  State  and  local 
governments  to  ensure  that  EKDT 
research  funding  reflects  the  priorities 
of  freight  transportation  users  and 
providers.  DOT  v«ll  coordinate 
Federally  funded  research  to  ensure  that 
there  is  no  redundancy.  DOT  will 
maintain  a  leadership  role  in 
development  of  an  intermodal  research 
fi'amework. 

Advances  in  information  technology 
are  having  a  dramatic  effect  on 
transportation  requirements  and  the 
planning  of  future  capacity  investments. 
DOT  works  with  the  private  sector  to 
facilitate  communications  across  modes 
for  intermodal  compatibility  of 
technology  applications,  such  as  Global 
Positioning  Systems  (GPS)  and 
Geographic  Information  Systems  (GIS). 
DOT  coordinates  with  other  Federal 
agencies,  such  as  the  Department  of 
Defense  and  the  National  Oceanic  and 
Atmospheric  Administration,  to  ensure 
that  underlying  data  (such  as  weather 
and  positioning  information)  required  as 
input  to  these  various  systems  continue 
to  be  available. 

DOT  will  continue  to  work  closely 
with  the  freight  industry  to  ensure  that 
the  United  States  is  well  represented  in 
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international  transportation  technology 
and  standards  forums. 

6.  Effectively  meet  defense  and 
emergency  transportation  requirements. 

Recent  changes  in  our  Nation's 
defense  strategy  and  the  downsizing  of 
the  U.S.  military  establishment  have 
increased  the  need  for  effective 
deployment  of  those  forces  in  times  of 
a  national  emergency.  They  have 
emphasized  the  need  for  rapid 
deployment  of  large  numbers  of  people 
and  large  amounts  of  material  on  short 
notice.  Similarly,  when  natural  disaster 
strikes,  a  high-quahty.  multimodal 
transportation  system  is  critical  to 
ensuring  the  safety  of  the  affected 
population  and  the  ability  of  local,  State 
and  Federal  officials  to  start  rebuilding 
devastated  communities.  Deploying 
personnel,  equipment,  and  suppUes 
through  the  air,  over  land  or  on  the  seas, 
requires  weiJ-planned.  maintained,  and 
sufficient  alternative  transportation 
systems  and  facilities  for  both  the 
mihtary  mission  and  disaster  relief 
opera'ions. 

The  Department  of  Defense  has 
adopted  policies  that  will  require 
greater  use  of  civilian  transportation 
resources  in  meeting  its  transportation 
needs.  The  Nation's  freight 
transportation  operators,  therefore,  have 
an  essential  role  to  play  in  the 
mobilization  and  deployment  of 
personnel,  equipment,  and  suppHes  ui 
the  event  of  a  national  emergency  or  a 
natural  disaster.  The  DOT  will  continue 
to  work  with  the  Department  of  Defense, 
other  Federal  agencies,  and  the 
transportation  commimity  to  identify 
short-  and  long-term  national  defense 
and  emergency  transportation 
requirements  and  to  ensure  that  the 
transportation  system  can  meet  those 
requirements. 

7.  Facilitate  international  trade  and 
commerce 

To  retain  and  enhance  the  Nation's 
competitive  position  and  its  economic 
vitality,  domestic  firms  must  have 
access  to  foreign  markets  through  an 
efficient  transportation  system.  A 
competitive  international  transportation 
industry  requires  highly  efficient 
connections  to  and  within  the  domestic 
transportation  system.  Where 
international  trade  agreements  are  being 
negotiated,  as  in  the  case  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  and  the  World  Trade 
Organization  (WTO),  regulatory  policy 
decisions  that  primarily  affect 
international  freight  movements  will 
also  take  into  account  their  impUcations 
for  domestic  freight  operations  and 
competition  as  well  as  the  interests  of 


States  and  localities  affected  by  such 
poUcy  decisions.  Government  can 
provide  new  opportunities  for  American 
exporters  by  leading  trade  negotiations 
with  the  European  Union,  with  other 
industriaUzed  coimtries,  and  with 
emerging  markets,  such  as  those  in  Asia 
and  Latin  America,  and  by  providing 
technical  assistance  programs  to 
promote  American  transportation  and 
infrastructure  technologies. 

8.  Promote  effective  and  equitable  joint 
utilization  of  transportation 
infrastructure  for  freight  £uid  passenger 
service. 

The  efficient  use  of  the  Nation's 
transportation  infrastructure  may 
require  the  joint  use  of  facilities  by 
freight  and  passenger  transpon 
operators.  When  appropriate,  the 
Federal  Government,  in  conjunction 
with  State  and  local  agencies  and  the 
private  sector,  will  support  the  equitable 
sharing  of  transportation  facilities  and 
infrastructure  and  reasonable 
compensation  for  their  use. 

Potential  safety  problems  and  reduced 
freight  transportation  operations 
efficiency  may  arise  from  the  sharing  of 
facilities.  These  concerns  should  be 
taken  into  account  in  poUcv  initiatives 
that  address  the  joint  use  of  facilities. 
The  DOT  will  continue  to  support 
research  in  this  area  and  will  encourage 
transportation  firms  to  adopt  new 
technologies  and  operating  practices 
that  would  reduce  the  adverse 
consequences  that  may  anse  from  the 
joint  use  of  facihties. 

Addendum 

The  following  is  a  list  of  near  term 
DOT  initiatives  that  may  have 
significant  implications  for  freight 
transportation.  They  are  representative 
of  a  much  larger  number  of  activities 
underwav  or  anticipated  by  the  DOT 
that  will  improve  the  safety,  efficiency, 
reliability  and  environmental 
performance  of  the  freight  systems 
consistent  with  the  guiding  prmciples 
presented  in  this  pohcy  statement. 
Included  are  development,  operating, 
research  and  regulatory  activities  that 
affect  individual  as  well  as  intermodai 
freight  systems,  and  the  cooperation  of 
public  and  private  entities. 

ISTEA  Reauthorization:  The 
Intermodai  Surface  Transponation 
Efficiency-  Act  of  1991  expires  at  the  end 
of  fiscal  year  1997,  and  the  DOT  has 
completed  its  outreach  and  analysis 
effort  and  is  in  the  process  of 
developing  the  Administration's 
proposal  for  reauthorization.  The  central 
elements  of  ISTE\— strategic 
infrastructure  investments, 
intermodalism,  flexibility. 


intergovernmental  partnerships,  a  strong 
commitment  to  safety,  and  enhanced 
planning — have  been  well  received  and 
successful  and  should  be  preserved.  The 
goal  for  reauthorization  is  to  develop  a 
proposal  for  the  next  century  that  allows 
our  Nation  to  preserve  our  competitive 
advantage  throughout  the  world  and 
maintain  the  well  being  of  our  citizens. 
There  are  a  number  of  freight 
transportation  issues  that  are  being 
considered,  including: 

Increased  Funding  Flexibility: 
Alternatives  are  under  study  for 
increasing  the  flexibihty  for  use  of 
Federal  funds  for  projects  that  improve 
the  connectivity  of  freight  transportation 
svstems  and  for  the  development  or 
improvement  of  freight  terminals  that 
serve  more  than  a  single  mode  of 
transportation. 

Truck  Size  and  Weight  Heguiation: 
The  DOT  is  currently  cono acting  a 
comprehensive  analysis  of  the  effects  of 
changing  current  truck  size  ana  weight 
regulations  on  safety,  transportation 
costs,  modal  competition,  and 
environmental  and  energv  impacts.  The 
resuhs  of  this  effort,  which  should  be 
completed  m  early  1997.  vnll  be 
reported  to  the  Congress  and  used  in  the 
evaluation  of  any  proposed  changes  to 
current  truck  size  and  weight 
regulaticns.  The  range  of  alternatives 
being  studied  include  maintaining  the 
status  quo,  increasing  individual  State 
regulatory  authority  over  truck  size  and 
weight  Umits.  and  increasing  Federal 
responsibility  in  estabUshmg  greater 
national  uniformity. 

High^^■av  Cost  Allocatjon  Study:  The 
Department  is  conducting  an  analysis  of 
the  responsibility  of  highway  user 
groups  for  both  the  direct  and  exnemal 
costs  of  the  highway  program  as  well  as 
alternative  methods  for  collecting 
revenues  from  users.  This  study,  which 
should  be  completed  in  1996.  will 
preside  an  anaWtic  capability  to 
evaluate  ahemative  highway  user  tax 
and  other  revenue  collection  options 
that  may  arise  in  ISTEA  reauthorization, 
including  the  cost  responsibility  of  the 
heavv  combination  vehicles. 

National  Highway  System  iMiS): 
Programs  that  provide  na';onal 
connectivity  increase  the  capacity  of 
the  system  and  improve  the  flow  of 
traffic,  such  as  the  National  Highway 
Svstem  and  its  intermodai  connectors, 
will  be  continued.  The  NHS. 
approximately  160.000  miles  of  ma)or 
roads,  represents  only  4  percent  of  the 
total  mileage  but  carries  7.5  percent  of 
heavv  truck  traffic.  All  major  rail-truck 
intermodai  facilities  will  be  connected 
to  the  NHS. 

Border  Crossings:  We  are  concerned 
about  the  special  trade-related 
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transportation  needs  of  certain  areas  of 
the  country,  particularly  along  the 
Mexican  and  Canadian  borders  and  the 
North-South  corridors  that  serve  them, 
that  will  facihtate  trade  resulting  from 
NAFTA.  Programs  will  be  considered 
that  are  designed  to  improve  the  flow  of 
trade  and  traffic  across  the  borders. 

Intelligent  Transportation  Systems 
(ITS):  Consideration  is  being  given  to 
investments  in  ITS  technologies  that 
hold  the  promise  of  increasing  the 
carrying  capacity  and  efficiency  of  our 
current  infrastructure.  ITS  is  expected  to 
increase  the  capacitv  of  our 
transportation  system  at  a  fraction  of  the 
cost  of  traditional  infrastructure 
building.  ITS  also  is  expected  to  provide 
substantial  safety  and  environmental 
benefits.  One  major  element  of  this 
program— particularly  focused  on 
freight  transportation — is  the 
Conunercial  Vehicles  Information 
System  and  Networks  (CVISN)  which 
will  develop  standards  and  protocols  to 
allow  freight  carriers  to  electronically 
exchange  information  required  by 
regulatory  authonties  using 
commercially  available  communications 
infrastructure.  The  goal  of  the  CVISN  is 
to  provide  greater  compatibilitv  of  the 
information  systems  owned  and 
operated  by  state/local  governments. 
carriers,  and  other  stakeholders. 

Rail-Highway  Grade  Crossings  The 
cxirrent  program  under  ISTEA  will  be 
considered  for  continuation  as  part  of 
the  reauthorization  effort.  The  program 
provides  funds  for  rail-highway  grade 
crossing  improvements  and  for  the 
conduct  of  studies  and  dissemination  of 
information  on  better  grade  crossing 
designs  and  construction  safety 
measures  that  will,  in  part,  improve  the 
safety  performance  of  the  freight 
transportation  system  . 

Implementation  of  the  NAFTA 
Agreement:  We  will  continue  working 
with  our  Canadian  and  Mexican 
partners  to  improve  the  safety, 
efficiency,  and  productivity  of  freight 
transportation  among  the  three  nations 
while  protecting  U.S.  safety  standards, 
including  the  improvement  of 
enforcement  of  cross-border  truck  safety 
requirements. 

Deploy  Global  Positioning  System  for 
Transportation  Purposes:  The  DOT  is 
the  designated  lead  agency  for  all 
Federal  civil  GPS  matters  "and  will 
coordinate  the  development  and 
implementation  of  Federal 
augmentation  measures  to  the  basic  GPS 
for  civil  transportation  applications.  We 
will  coordinate  activities  to  minimize 
cost  and  dupUcation.  The  DOT  will 
work  to  augment  GPS  to:  improve 
aviation  navigation  dunng  adverse 
weather  conditions  and  increase 


airways  capacity  and  efficiency; 
facilitate  raifroads'  abihty  to  implement 
positive  train  control  systems  increasing 
safety  and  capacity;  be  a  component  of 
the  Intelligent  Transportation  System 
(ITS)  reducing  congestion  and 
improving  railroad  grade  crossing 
safety;  improve  harbor  approach  and 
intra-harbor  safety  nationwide  and  track 
movement  of  tankers  through  Prince 
WiUiam  Sound:  improve  safety  and 
efficiency  of  ships  moving  through  the 
St.  Lawrence  Seaway  and  Panama 
Canal;  and  more  rapidly  locate  and 
respond  to  motor  vehicle  accidents, 
hazardous  materials  spills  and  vessels 
in  distress. 

Pipeline  Risk-based  Programs:  The 
DOT  will  continue  the  examination  of 
gas  and  hazardous  liquid  pipeline 
regulations  to  incorporate  up-to-date 
technology  and  to  more  fully 
incorporate  risk-based  factors  in  the 
prioritization  and  selection  of  safety 
requirements. 

Conclude  Additional  International 
Aviation  Agreements:  We  will  continue 
efforts  to  reach  new  agreements  v«th 
other  nations  that  open  new  and 
improved  opportunities  for  U.S.  airlines 
in  international  passenger  and  air  cargo 
markets,  and  strengthen  and  expand  the 
competitive  international  aviation 
marketplace. 

Shipyard  Revitalization  Initiative: 
Assist  efforts  within  the  shipbuilding 
and  repair  industry  to  compete 
internationally  by  helping  firms  convert 
from  defense  to  civihan  markets.  This 
includes  ensuring  fair  international 
competition,  improving  competitiveness 
through  technology  transfer  and  applied 
research,  eliminating  unnecessary- 
regulations,  financing  ship  sales  for  both 
export  and  U.S.  flag  operations,  and 
assisting  in  international  marketing. 
National  Dredging  Policy:  We  are 
implementing  the  report  of  the 
Interagency  Working  Group  on  the 
Dredging  Process,  by  working  with 
Federal  and  State  agencies  to  resolve 
impediments  to  dredging  projects  that 
are  necessary  to  maintain  shipping 
channels  in  the  major  U.S.  ports. 

Voluntary  Intermodal  Sealift 
Agreement.  We  will  continue 
development  of  this  program  in 
partnership  with  US.  flag  carriers  and 
the  Department  of  Defense  to  achieve 
agreement  from  carriers  to  commit 
intermodal  sealift  capacity  in  time  of 
war  or  national  emergency  and  to 
maximize  DODs  use  of  the  U.S. 
maritime  industry's  intermodal 
capacity. 


Issued  in  Washington,  DC  on  December  27 
1996. 

Federico  Pena, 

Secretary  of  Transportation. 

(PR  Doc.  97-1 J9  Filed  1-3-97;  8:45  am) 
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Federal  Aviation  Administration 

Aviation  Ruiemaldng  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory' 
Committee  to  discuss  transport  airplane 
and  engine  issues. 
DATES:  The  meeting  will  be  held  on 
January  22  and  23,  1997  beginning  at 
8:30  a.m.  on  January  22.  Arrange  for  oral 
presentations  by  January  15.  1997. 
ADDRESSES:  The  meeting  will  be  held  at 
Allied  Signal  Engines,  111  South  34th, 
Phoenix,  Arizona  85034  in  the  Kachina 
Conference  Room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Smith.  Office  of  Rulemaking, 
FAA,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-9682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  January 
22  and  23,  1997  at  Allied  Signal 
Engines.  Ill  South  34th.  Phoenix. 
Arizona. 

The  agenda  for  the  meeting  will 
include: 

•  Opening  remarks. 

•  FAA  Report. 

•  Joint  Aviation  Authorities  Report. 

•  Review  Action  Items. 

•  Executive  Committee  (EXCOM) 
Report. 

•  Significant  Regulatory  Differences 
Discussion. 

•  Fhght  Test  Harmonization  Working 
Group  (HWG)  Report. 

•  Engine  HWG  Report  and  Vote. 

Thursday,  January  23,  1997 

•  Powerplant  Installation  HWG 
Report. 

•  Electromagnetic  Effects  HWG 
Report. 

— HIRF 
— Lightning 

•  Loads  and  Dynamics  HWG  Report 
and  Vote. 
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•  General  Strucnares  HWG  Report. 

•  Braking  Systems  HWG  Report. 

•  Airworthiness  Assurance  Working 
Group  Report  and  Vote 

•  Systems  Design  and  Analysis 
(25.1309)  HWG  Report. 

•  Closure 

— Action  Items 

—Schedule  for  Future  Meetings 

— Draft  Agenda  for  Next  Meeting 

The  Aviation  Ruleniaking  Advisory 
Committee  will  vote  on  the  following 
docviments  during  the  January  1997 
meeting: 

•  Bird  Strike  (Engines  HWG) 

•  Repairs  (Airworthiness  Assurance 
Working  Group) 

•  Revised  Landing  Gear  Shock 
Absorption  Test  Requirements  (Loads 
and  Dynamics  HWG) 

Anyone  interested  in  obtaining  a  copy 
of  these  dociaments  should  contact  the 
individual  listed  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT. 

Attendance  is  open  to  the  interested 
pubUc,  but  will  be  Umited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  15, 1997,  to 
present  oral  statements  at  the  meeting. 
The  pubUc  may  present  written 
statements  to  the  committee  at  any  Ume 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Transport 
Airplane  and  Engine  Issues  or  by 
bringing  the  copies  to  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC.  on  Etecember 
30. 1996. 

Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 
(FR  Doc  97-174  Filed  1-3-97;  8:45  am] 
BH.UNG  CODE  4910-13-M 


Federal  Highway  Administration 
[FHWA  Docket  No.  96-49] 

Achieving  Interoperability  Witti 
Dedicated  Short  Range 
Communication 

AGENCY:  Fedferal  Highway 
AdministraUon  (FHWA),  DOT. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  With  this  notice  the  Federal 
Highway  Administration  (FHWA)  is 
requesting  comments  on  three  items  of 
concern  relating  to  the  implementation 
of  dedicated  short  range  communication 


(DSRC)  systems  specified  in  the 
Intelhgent  Transportation  Systems 
National  Architecture.  These  issues  are 
as  follows: 

(1)  Should  the  FHWA  require  that 
DSRC  systems  purchased  with  Federal- 
aid  highway  funds  and  ITS  Federal 
funds  meet  draft  standard 
specifications,  such  as  that  of  the 
American  Society  for  Testing  Materials 
(ASTM)  proposed  Draft  #6  standard  and 
the  Committee  for  European 
Normalisation  (CEN)  draft  docxunents 
N473,  N474,  and  N505  prior  to  their 
formal  adoption  as  industry  standards 
in  an  effort  to  reduce  the  proUferation 
of  non-interoperable  systems?  Should 
the  FHWA  also  include  message  set 
requirements,  such  as  the  Commercial 
Vehicle  Information  Systems  and 
Networks  (CVISN)  Dedicated  Short 
Range  Communications  Interface 
Requirements  of  April  2.  1996  (Johns 
Hopkins  University-Applied  Physics 
Lab)?  Should  compliance  with  specific 
draft  standards  be  required  for 
Commercial  Vehicle  Operations  (CVO) 
applications  only;  for  both  CVO  and 
Electronic  Toll  and  Traffic  Management 
(ETTM)  applications;  or  for  CVO, 
ETTM,  and  additional  applications? 

(2)  Should  the  FHWA  require  that 
DSRC  systems  purchased  with  Federal- 
aid  highway  funds  and  ITS  Federal 
funds  meet  an  escalating 
interoperability  formula?  An  example 
would  be  that  first,  all  CVO  applications 
must  be  nationally  interoperable; 
second,  all  new  (after  specified  date) 
and  upgrading  electronic  toll  collection 
systems  and  other  DSRC  appUcations 
must  be  interoperable  with  CVO 
appUcations. 

(3)  Should  a  single  standard  be 
developed  for  all  appUcations,  or  should 
separate  standards  be  developed  with  an 
assumption  that  trucks  and  buses,  and 
perhaps  other  users,  would  likely 
require  separate  technology  to  perform 
those  functions? 

DATES:  The  FHWA  requests  comments 
by  February  1,  1997. 
addresses:  Submit  vmtten,  signed 
comments  to  FHWA  Docket  No.  96-49. 
Room  4232,  HCC-10.  Office  of  the  Chief 
Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t..  Monday 
through  Friday,  except  Federal  hoUdays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  P.  Onder,  IntelUgent 
Transportation  Systems  Joint  Program 


Office,  (202)  366-2639;  Ms.  Beverly  M. 
RusseU.  Office  of  Chief  Counsel.  (202) 
366-1355,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW..  Washington,  DC.  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15.  e.t.. 
Monday  through  Friday,  except  Federal 
hoUdays. 

SUPPLEMENTARY  INFORMATION: 

Background 

\n  the  1980's  a  novel  approach  to 
faciUtating  transportation  developed. 
The  dedicated  short  range 
communication  (DSRC)  industry,  as  it 
came  to  be  known.  utiUzed  radio 
frequency  systems  to  facilitate  hands-off 
data  communication  between  vehicles 
and  electronic  reading  devices  on  the 
roadside.  This  appUcation  of 
communications  technology  to 
transportation  has  enabled  motorists  to 
pay  highway  tolls  and  commercial 
motor  vehicles  to  clear  weigh  stations 
and  ports  of  entry  without  stopping.  The 
main  hardware  components  of  the  DSRC 
system  consist  of  a  transponder,  or  tag, 
mounted  on  a  vehicle,  communicating 
wirelessly  with  a  roadside  reading 
device,  the  transponder,  or  tag.  stores  at 
a  minimima  a  unique  ID  number  that  is 
received  by  the  reading  device  and  is 
matched  to  a  corresponding  record  on  a 
computer  system  that  identifies  the 
vehicle/container/rolUng  stock  and  its 
associated  records.  The  benefits  derived 
from  installation  of  this  new  technology 
reflect  a  significant  return  on 
investment;  especially  in  the  toll  and 
fleet  management  business. 

The  Department  of  Transportation's 
InteUigent  Transportation  Systems  (ITS) 
program  was  estabUshed  by  Congress  in 
the  Intermodal  Surface  Transportation 
Efficiencv  Act  of  1991  (ISTEA)  (Pub.  L. 
102-240.' 105  Stat.  1914).  hi  the  ISTEA. 
Congress  directed  the  Department  to 
develop  and  implejnent  standards  and 
protocols  to  promote  widespread  use  of 
ITS.  See  Pub.  L.  102-240.  §  6053(b).  105 
Stat,  at  2190  (as  codified  at  23  U.S.C 
307  note).  A  precursor  to  the 
development  of  standards  has  been  the 
formation  of  a  National  System 
Architecture  which  pro\ides  a 
framework  that  describes  how  system 
components  should  work  and  interact. 
A  system  architecture  addresses  how 
system  data  flows,  how  various  traffic 
and  traveler  information  message 
formats  are  structured,  how  electrical 
interfaces  are  formed,  and  which 
communication  system  mediums  are 
used  for  data  transmission.  The 
Department  began  an  intensive  ITS 
National  Architecture  Program  in 
December  1994.  and  concluded  with  29 
user  servnces  in  July,  1996.  The  29  user 
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services  have  been  defined  to  date  as 
part  of  the  national  planning  and 
architectural  development  process.  A 
30th  user  service  (Highway-Rail 
Intersection)  has  recently  been  defined 
and  is  now  being  included  in  the 
national  architectural  process.  The 
National  Architecture  envisions  a 
transportation  system  in  which  DSRC  is 
the  favored  method  of  wireless 
communication  for  Commercial  Vehicle 
Operations  (CVO)  and  for  Electronic 
Toll  and  Traffic  Management  (ETTM) 
applications.  The  objectives  of  CVO 
services  are  to  increase  productivity  of 
commercial  vehicle  regulatory  agencies 
and  commercial  vehicle  operators,  and 
to  enhance  the  safety  of  CVO  drivers 
and  vehicles.  Examples  of  CVO  services 
include  automated  permit  and 
registration  acquisition,  vehicle 
performance  monitoring,  and  hazardous 
materials  incident  response.  ETTM 
allows  drivers  to  pay  highway  tolls 
without  stopping,  and  allows  traffic 
managers  to  use  transponders  as  probes 
in  high  traffic  volume  areas  to  facilitate 
incident  detection. 

Application  of  DSRC 

The  largest  installed  base  of  DSRC 
systems  are  in  electronic  toll  collection 
(ETC)  systems.  The  northeastern  region 
of  the  United  States,  where  nearly  two- 
thirds  of  all  tolls  in  the  United  States  are 
collected,  has  electronic  toll  collection 
systems  in  place  from  Virginia  to  Maine. 
ETC  systems  are  also  in  place  in 
Cahfomia,  Texas,  Louisiana,  Oklahoma. 
Kansas.  Georgia,  and  Florida.  Upcoming 
ETC  systems  are  planned  for 
widespread  use  in  such  high  travel  areas 
as  the  Maryland,  Illinois,  and  Indiana 
tollways  and  the  Pennsylvania,  Ohio, 
and  Florida  turnpikes.  None  of  the 
electronic  toll  facilities  are  interoperable 
with  regard  to  reciprocity  in  collecting 
tolls.  Relatively  few  are  interoperable  in 
terms  of  either  utilizing  the  same 
transponder  devices  or  having  a 
common  reading  device  that  could  read 
different  transponders.  Recent 
procurement  requests  from  Maryland 
and  Florida  have  addressed  regional 
interoperabihty.  Today  there  are  several 
hundred  thousand  transponders  in  use 
on  tollways.  In  the  near  future  there  are 
expected  to  be  several  million 
transponders  in  use.  The  problems 
ca  ised  by  this  lack  of  standards  and 
interoperability  will  grow  in  intensity  as 
demand  and  usage  grow. 

Commercial  Vehicle  Operations  do 
not  have  as  large  an  installed  base  of 
tjansponders  as  ETC.  Currently  there  are 
two  major  areas  of  operations  in  the 
United  States  where  heavy  vehicles  are 
cleared  electronically  as  they  pass 
weigh  stations.  These  are  the  1-75 
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corridor  in  the  Mid- West  and  the  1-5, 1- 
8.  and  I-IO  corridors  on  the  West  Coast. 
The  1-75  corridor,  under  the  Advantage 
CVO  Project,  has  29  sites  electronically 
linked  from  Florida  through  Ontario  to 
allow  for  non-stop  clearance  of 
commercial  vehicles  as  they  are 
weighed  at  highway  speeds.  The  three 
corridors  on  the  West  Coast  comprise 
the  HELP,  Inc.  Fre-Pass  system  which 
operates  in  a  similar  fashion  to  the 
Advantage  CVO  Project.  Soon  to  be 
installed  are  CVO  DSRC  systems  along 
the  1-95  corridor  from  Virginia  to 
Maine.  Both  Idaho  and  Utah  also  have 
installed  electronic  clearance  systems, 
and  the  State  of  Washington  is  in  the 
process  of  implementing  such  a 
program.  In  addition,  DSRC  systems  are 
currently  being  installed  in  four 
international  border  crossing  sites  at 
Otay  Mesa,  California.  Nogales,  Arizona, 
Buffalo,  New  York,  and  Detroit, 
Michigan.  In  the  planning  stages  for 
installation  of  DSRC  equipment  are  the 
Laredo  and  El  Paso,  Texas  and  the 
Blaine,  Washington  border  crossings,  as 
well  as  sites  in  seven  model  deployment 
states  for  CVISN.  Interoperabihty  tests 
have  been  done  successfully  between 
Advantage  CVO  and  HELP.  Inc.  with 
equipment  that  is  compatible  with  the 
ASTM  draft  #6  proposed  standard. 
Requirements  for  interoperability  are  in 
place;  letters  of  agreement,  have  been 
used  to  ensure  that  only  equipment  that 
is  compatible  with  the  ASTM  draft  #6 
proposed  standard  be  used  at  the  border 
crossing  sites  and  in  the  model 
deployment  States.  However,  a  major 
growth  of  DSRC  systems  is  also 
expected  with  CVO  projects,  and  the 
problem  of  non-seamless  transportation 
between  DSRC  sites  will  only  be 
exacerbated  without  interoperability 
standards. 

Problem 

The  problem  is  that  DSRC  standards 
governing  the  wrireless  communication 
between  the  transponder  and  reader, 
and  the  message  sets  on  the 
transponder,  do  not  exist  Therefore, 
interoperabihty  does  not  exist  between 
the  equipment  of  different 
manufacturers,  hiteroperability,  in  this 
case,  is  the  ability  of  a  roadside  reading 
or  interrogation  device  of  one 
manufacturer  to  meaningfully  process 
the  data  from  any  given  transponder 
mounted  in  a  vehicle.  Over  the  past  six 
years,  the  DSRC  industry  has  been 
unable  to  agree  upon  a  path  for 
standardizing  DSRC  at  levels  one  and 
two  of  the  hitemational  Standards 
Organization's  Open  Systems 
Interconnect  (OSI)  reference  model, 
which  deals  with  the  air  interface  and 
the  physical  properties  of  the  system. 


During  the  same  time  fr-ame,  the  FHWA 
has  been  developing  the  architecture  for 
CVO  and  other  ITS  Programs.  This 
development  has  matured  to  the  point 
that  the  FHWA  is  ready  to  initiate  seven 
model  deployments  of  CVISN  and  the 
Intelligent  Transportation  Infrastructure 
in  four  major  metropolitan  areas  to  test 
the  system  under  operational 
conditions.  In  order  for  the  fundamental 
concept  of  wireless  vehicle  to  roadside 
communication  to  be  viable  for 
commercial  fleets,  it  is  essential  that 
interoperabihty  exist  nationwide. 
Therefore,  the  FHWA  beUeves  it  must 
insist  that  model  deployments  be 
interoperable  with  each  other.  If  the 
industry  stalemate  continues,  the 
FHWA  may  be  forced  to  seek  a  process 
to  stop  the  proUferation  of  non- 
interoperable  DSRC  systems.  To 
continue  to  allow  Federal  funds  to  be 
invested  in  non-compatible  systems  will 
exacerbate  the  problem.  As  a  result, 
unless  the  DSRC  industry  can  identify  a 
solution  to  non-interoperability 
immediately,  the  FHWA  will  be  forced 
to  find  an  interoperability  solution  that 
will  not  only  support  the  near  term 
deployment,  but  also  the  long  term 
expanded  deployments  that  are 
expected  to  be  utilizing  Federal-aid 
funds. 

Solicitation  for  Public  Comment 

In  the  House  report  accompanying  the 
1996  EXDT  appropriations  bill,  the 
Committee  on  Appropriations  expHcitly 
stated  that  the  Department  should 
require  that  Federally  supported  ITS 
operations  tests  be  consistent  and 
compatible  with  the  National 
Architecture  to  promote 
interoperabihty.  H.R.  Rep.  No.  177. 
104th  Cong.,  1st  Sess.  (1995).  hi  the 
spirit  of  that  requirement,  this  notice  is 
being  issued  to  solicit  public  comment 
on  the  following  issues 

(1)  Should  the  FHWA  require  that 
DSRC  systems  purchased  with  Federal- 
aid  highway  funds  and  ITS  Federal 
funds  meet  draft  standard 
specifications,  such  as  that  of  the 
American  Society  for  Testing  Materials 
(ASTM)  proposed  Draft  #6  standard  and 
the  Committee  for  European 
Normalisation  (CEN)  draft  documents 
N473,  N474,  and  N505  prior  to  their 
formal  adoption  as  industry  standards 
in  an  effort  to  reduce  the  proliferation 
of  non-interoperable  systems?  Should 
the  FHWA  also  include  message  set 
requirements,  such  as  the  Commercial 
Vehicle  Information  Systems  and 
Networks  (CVISN)  Dedicated  Short 
Range  Communications  Interface 
Requirements  of  April  2,  1996  (Johns 
Hopkins  University-Applied  Physics 
Lab)?  Should  comphance  with  specific 
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draft  standards  be  required  for 
Commercial  Vehicle  Operations  (CVO) 
applications  only;  for  both  CVO  and 
Electronic  Toll  and  Traffic  Management 
(ETTM)  applications;  or  for  CVO, 
ETTM,  and  additional  applications? 
The  FHWA  must  continue  to  meet 
schedules  for  deployment  of  ITS 
projects  using  DSRC  as  the 
commimications  medium.  Our 
understanding  is  that  at  least  two 
competing  products  exist  that  comply 
with  the  open  architecture  of  ASTM 
draft  #6.  On  the  other  hand,  it  is  also  our 
understanding  that  the  European 
standard  (CEN)  is  not  used  in  any 
products  available  in  the  United  States 
that  use  the  902-928  MHz  spectnmi.  To 
disrupt  the  project  schedules  could  have 
a  severely  detrimental  effect  on  the  ITS 
program.  Although  we  desire  to 
minimize  any  detrimental  effect  on  the 
program,  we  also  understand  the  need 
of  the  industry  to  set  the  DSRC 
standards.  Our  strongest  desire  is  for 
standards  to  be  set  that  will  best  serve 
the  users  and  the  industry.  It  is  not  our 
intention  to  institute  a  standards 
process  that  would  not  be  agreeable  to 
the  industry  and  users. 

(2)  Shoufd  the  FHWA  require  that 
DSRC  systems  purchased  with  Federal- 
aid  highway  funds  and  ITS  Federal 
funds  meet  an  escalating 
interoperabihty  formula?  An  example 
would  be  that  first,  all  CVO  applications 
must  be  nationally  interoperable; 
second,  all  new  (after  specified  date) 
and  upgrading  ETC  systems  must  be 
interoperable  with  CVO  applications; 
third,  all  other  new  (after  specified  date) 
and  upgrading  DSRC  applications  must 
be  interoperable  with  CVO  applications? 
Nationwide  interoperability  is  critical 
for  the  efficient  operation  of  vehicles 
using  DSRC  equipment  transiting  the 
nation,  especially  commercial  vehicles. 
As  such,  it  is  imperative  that  CVO 
programs  be  built  with  a  national  focus. 
ETC  programs,  on  the  other  hand,  are 
focused  on  regional  travel,  and  its 
customers  may  not  be  very  concerned 
about  interoperability  outside  the  local 
travel  area,  with  exception  to 
commercial  carriers.  The  same  regional 
emphasis  may  hold  true  with  other 
DSRC  appUcations,  'ike  in-vehicle 
signing  or  transit  vehicle  signal  priority, 
parking  payments,  and  traffic  network 
performance  monitoring.  It  may  not  be 
practical  to  immediately  hold  all  users 
of  DSRC  equipment  to  a  single  national 
standard.  Instead,  a  course  of  action  to 
achieve  national  interoperability  may  be 
to  include  a  migration  plan  that  requires 
CVO  applications  to  adhere  to  a  national 
DSRC  standard,  followed  by  DSRC 
apphcations  with  regional  emphasis.  A 
— best  fit —  date  can  be  specified  for 


new  and  upgrading  regional  projects  to 
begin  adherence  with  the  national 
standard. 

(3)  Should  a  single  standard  be 
developed  for  all  DSRC  apphcations,  or 
should  separate  standards  be  developed 
with  an  assumption  that  trucks  and 
buses,  and  perhaps  other  users,  would 
likely  require  separate  technology  to 
perform  those  functions? 

The  FHWA  recognizes  that  CVO  and 
ETTM  apphcations,  as  well  as  other 
DSRC  appUcations,  have  different 
requirements  that  have  also  shaped  the 
design  and  operation  of  the  equipment. 
While  it  may  be  desirable  to  have  a 
single  standard,  it  may  not  be  practical. 
The  FHWA  is  requesting  comments  on 
whether  the  agency  should  pursue  the 
single  standard  approach,  encourage  the 
development  of  dual  standards  (one  for 
the  short  term  and  one  for  the  long 
term),  or  sponsor  dual  standards  for  the 
short  term  and  pursue  single  standards 
for  the  next  generation  of  DSRC? 

The  FHWA  is  looking  to  the  industry 
and  users  to  come  to  some  agreement  as 
to  DSRC  standards  for  both  the  short 
term  (1-3  years)  and  the  long  term  (4- 
10  years).  The  FHWA  has  demonstrated 
its  willingness  to  assist  in  this  process 
by  funding  standards  development 
organizations  for  this  purpose.  The 
solution  to  this  problem  must  be  sought 
together  through  a  team  effort  by  all  of 
the  stakeholders.  Thi;  successful 
implementation  of  the  ITS  model 
deployments  is  not  possible  without  a 
demonstrated  willingness  on  the  part  of 
all  parties  to  seek  a  solution  through  the 
established  standard  setting  processes. 
The  FHWA  has  further  demonstrated  its 
willingness  to  pursue  a  solution  bv 
funding  a  contractor  to  meet  one-on-one 
with  purchasers  and  manufacturers  of 
DSRC  equipment  to  develop  a  concept 
of  operations,  a  migration  plan,  and  a 
draft  memorandum  of  agreement 
between  purchasers  of  DSRC 
equipment.  The  FHWA  has  also  been 
participating  in  all  discussions 
sponsored  by  ITS  America  that  have 
been  taking  place  between  users  and 
manufacturers.  We  are  now  looking  for 
the  industry  to  do  its  part  The  FHWA 
would  prefer  that  the  industr>'  set  the 
necessary  standards  through  the 
consensus  building  process  that  the 
FHWA  is  sponsoring.  In  the  meantime, 
the  FHWA  is  seeking  comments  on  how 
it  can  most  effectively  administer  the 
ITS  programs,  that  rely  on  DSRC 
systems,  without  the  necessarj 
standards  in  place. 

Authority:  Pub.  L.  102-240.  §  6053(b)  (as 
codified  at  23  U.S  C.  307  note):  49  CFR  1  48 


Issued  on  December  24.  1996. 
RMlney  E.  Slater, 
Federal  Highway  Administrator. 
iPR  Doc.  97-172  Filed  1-.3-97;  8:45  ami 
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Surface  Transportation  Board 

[STB  Docket  No  AB-488X] 

Ludlngton  &  Northern  Railway,  Inc.— 
Abandonment  Exemption— in  Mason 
County,  Ml 

Ludington  &  Northern  Railway,  Inc. 
(L&N)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  its  entire 
line  of  railroad  from  the  south  line  of 
Michigan  Highway  116  in  Hamlin 
Township  south  and  east  through  Pere 
Marquette  Township  to  terminus  in  the 
city  of  Ludington.  in  Mason  Countv.  MI. 
a  distance  of  2.54  miles. 

L&N  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  US  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports),  49  CFR  1 105. 11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1 152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

Where,  as  here,  the  carrier  is 
abandoning  its  entire  line,  the  Board 
does  not  normally  impose  labor 
protection  under  49  U.S  C.  10505(g) 
unless  the  evidence  indicates  the 
existence  of  a  corporate  affiliate  that 
vkill:  (1)  continue  rail  operations;  or  (2) 
realize  significant  benefits  in  addition  to 
being  relieved  of  the  burden  of  deficit 
operations  by  its  affiliated  railroad.  See 
T  and  P  Railway- Abandonment-in 
Shawnee.  Jefferson  and  Atchison 
Counties.  KS.  Docket  No.  AB-381.  et.  al. 
(ICC  served  Apr  27.  1993).  Because 
these  conditions  do  not  appear  to  exist 
here,  employee  protection  conditions 
will  not  be  imposed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
5,  1997.  unless  stayed  pending 
reconsideration  Petitions  to  stay  that  do 
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not  involve  environnieniai  issues.' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1 152.2/-(c)(2),:  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  Januarv' 
16.  1997.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  27, 
1997.  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board.  1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Thomas  F.  McFarland, 
Jr.,  Attorney  for  Ludington  &  Northern 
Railway,  Inc.,  McFarland  4  Herman,  20 
North  Wacker  Drive,  Suite  1330, 
Chicago,  IL  60606-2902. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

LAN  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  January  10. 1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  {Room  3219, 
Surface  "Transportation  Board, 
Washington.  DC  20423)  or  by  calUng 
Elaine  Kaiser.  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/ rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  30,  1996. 

By  the  Board.  David  M.  Konschnik.. 
Director.  Office  of  Proceedings 
Vvnon  A.  Williunx 
Secretary. 
[PR  Doc.  97-181  Filed  1-3-97;  8:45  am] 
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'  The  Board  will  grant  a  itay  if  an  infonned 
decision  on  envinimnenul  issues  [whet.her  raised 
by  a  party  or  by  the  Board  s  Section  of 
Enviroamenta]  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  eSective  date.  S«"  Exemption  of  Out- 
of-Senice  Rail  Unes.  5  I.CC2d  377  11989).  Any 
request  for  a  stay  should  be  Sled  as  toon  as  possible 
so  that  the  Board  may  talia  appropriate  action  before 
the  exemption's  effective  date 

'  See  Exempt  of  Hail  Abandonment— Offers  of 
Finaii  Assist  .  4  LCC.2d  164  (1987). 

'  The  Board  wilt  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Pept  CJrc.  570, 1996  Rev.,  Supp.  No.  4] 

Surety  Companies  Acceptable  on 
Federal  Bonds,  American  Interstate 
Insurance  Company 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308,  Title  31, 
of  the  United  States  Code.  Federal  bond- 
approving  officers  should  aimotate  their 
reference  copies  of  the  Treasury  Circular 
570.  1996  Revision,  on  page  34283  to 
reflect  this  addition: 

American  Interstate  Insurance 
Company.  BUSINESS  ADDRESS:  1807 
Highway  190  West,  DeRidder, 
Louisiana,  70634-6005.  PHONE:  (318) 
463-9052.  UNDERWRITING 
LIMITATION  b/:  $2,578,000.  SURETY 
LICENSES  c/:  AR.  GA.  IN,  KY,  LA,  ME, 
MN,  MS.  PA.  SC.  SD.  TX,  VA,  WI,  WY. 
INCORPORATED  IN:  Louisiana. 

Certificates  of  Authority  expire  on 
June  30  each  year,  imless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 
CFR.  Part  223).  A  list  of  quahfied 
companies  is  published  annually  as  of 
July  1  in  Treasury  Department  Circular 
570.  with  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  svu:ety  business  and  other 
information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  (http:/ 
/www. ustreas.gov/treasury /bureaus/ 
fimnan/c570.html)  or  through  our 
computerized  pubUc  bulletin  board 
system  (FMS  Inside  Line)  at  (202)  874- 
6887.  A  hard  copy  may  be  purchased 
from  the  Government  Printing  Office 
(GPO),  Washington.  DC.  telephone  (202) 
512-1800.  When  ordering  the  Circular 
from  GPO,  use  the  following  stock 
number:  048-000499-7. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury ,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  3700  East- West 
Highway.  Room  6F04,  Hyattsville.  MD 
20782,  telephone  (202)  874-7116. 

Dated;  December  23.  1996. 
Charles  F.  Schwan  m. 

Director,  Funds  Management  Division, 

Financial  Management  Service. 

[PR  Doc.  97-95  Filed  1-3-97.  8:45  am] 
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Internal  Revenue  Service 

[IA-17-90] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  IA-17-90  (TD 
8571),  Reporting  Requirements  for 
Recipients  of  Points  Paid  on  Residential 
Mortgages  (§§  1.6050H-1  and  1.6050H- 
2). 

DATES:  Written  comments  should  be 
received  on  or  before  March  7,  1997  to 
be  assvired  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPl£MENTARY  INFORMATION: 

Title:  Reporting  Requirements  for 
Recipients  of  Points  Paid  on  Residential 
Mortgages. 

OMB  Number:  1545-1380. 

Regulation  Project  Number:  IA-17-90 

Abstract:  These  regulations  require 
the  reporting  of  certain  information 
relating  to  payments  of  mortgage 
interest.  Taxpayers  must  separately  state 
on  Form  1098  the  amoimt  of  points  and 
the  amount  of  interest  (other  than 
points)  received  during  the  taxable  year 
on  a  single  mortgage  and  must  provide 
to  the  payer  of  the  points  a  separate 
statement  setting  forth  the  information 
being  reported  to  the  IRS. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
37,644. 

Estimated  Time  Per  Respondent:  7 
hrs.  31  min. 
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Estimated  Total  Annual  Burden 
Hours;  283,056. 

The  following  paragraph  apphes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  vdll  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  23, 1996. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
(FR  Doc.  97-94  Filed  1-3-97;  8:45  am) 
BILUNQ  CODE  4830-01-U 
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UNITED  STATES  INFORMATION 
AGENCY 


Independence  Avenue,  S.W., 
Washington,  D.C.  20547,  Tel:  (202) 
619-2102;  or 
Ms.  Patricia  H.  Noble  (Co-Executive 
Secretary),  Chief,  Civil  Service 
Division,  Office  of  Human  Resources. 
U.S.  Information  Agency,  301  4th 
Street,  S.W.,  Washington.  D.C.  20547. 
Tel:  (202)  619-4617. 
SUPPLEMENTARY  fNFORMATlON:  In 
accordance  vrith  Section  4314(c)  (1) 
through  (5)  of  the  Civil  Service  Reform 
Act  of  1978  (P.L.  95454),  the  following 
list  supersedes  the  U.S.  Information 
Agency  Notice  (60  FR  203,  October  20, 
1995), 

Chairperson:  Associate  Director  for 
Management  Henry  Howard,  Jr. 
(Presidential  Appointee) 

Deputy  Chairperson:  Acting  Associate 
Director  for  International  Broadcasting 
Bureau  Eva  )ane  Fritzman 

Career  SES  Members: 

Hattie  Baldwin,  Director.  Office  of 
Civil  Rights 

Alfred  Davidson.  Deputy  of  Network 
Operations,  Office  of  Engineering 

Sidney  Davis,  Director  of  Programs, 
Voice  of  American  Programs 

James  Hulen,  Director,  Office  of 
Strategic  Planning 

Rick  Ruth.  Deputy  Chief  of  Staff, 
Office  of  the  Director 

Stanley  Silverman,  Director,  Office  of 
the  Comptroller 

Aherante  Career  SES  Members: 

Daniel  Campbell,  Director.  Office  of 
Technology 

Earl  Klitenic,  Director  of  Business 
Development 

Ronald  Linz,  Deputy  for  Systems 
Engineering 

This  supersedes  the  previous  US, 
Information  Agency  Notice  (60  FR  203 
October  20, 1995)  ' 

Dated:  December  30,  1996, 

Henry  Howard,  Jr.. 

Associate  Director  for  Management.  U.S. 
Information  Agency 

(FR  Doc.  97-179  Filed  1-3-97:  8:45  ami 
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AGENCY:  United  States  Information 
Agency, 

ACTION:  Notice, 

SUMMARY:  This  Notice  is  issued  to  revise 
the  membership  of  the  United  States 
Information  Agency  (USIA)  Performance 
Review  Board, 

DATES:  Upon  pubhcation, 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms,  Kathleen  Kelly  (Co-Executive 
Secretary).  Supervisory  Personnel 
Management  Specialist.  Office  of 
Personnel,  International  Broadcasting 
Bureau.  US,  Information  Agency,  330 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Agency  Information  Collection: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Board  of  Veterans'  App>eals, 
Department  of  Veterans  Affairs, 
ACTION:  Notice. 

SUMMARY:  The  Board  of  Veterans' 
Appeals  (BVA).  Department  of  Veterans 
Affairs,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 


following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

OMB  Control  Number:  2900-0042. 

Title  and  Form  Number:  Statement  of 
Accredited  Representative  in  Appealed 
Case,  VA  Form  646. 

Type  of  Re\iew:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Need  and  Uses:  The  form  is  used  by 
an  accredited  representative  of  a 
veterans'  service  organization  to  present 
argument  to  the  BVA  on  behalf  of  an 
appellant  whom  the  service 
organization  represents.  Further,  it  aids 
the  VA  in  assuring  that  rights  to 
representation  have  been  honored  by 
establishing  that  the  record  has  been 
made  available  to  the  representative  for 
review  and  presentation  of  argument 

Affected  Public  Not-for-profit 
institutions. 

Estimated  Annual  Burden  40.000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
40,000, 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  V.^ 
Clearance  Officer  [045.^4),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420. 
(202)  273-8015. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
.Mlison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  February 
5,1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045.A.4). 
(202)  273-8015. 

Dated:  December  17,  1996 
By  direction  of  the  Secretar)': 
Donald  L.  Neilson. 

Director.  Information  Management  Service 
|FR  Doc  97-190  Filed  1-3-97;  845  am) 

BILUNG  CODE  8320-01-l> 


Associated  Health  Professions  Review 
Subcommittee  of  the  Special  Medical 
Advisory  Group;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  that  a  meeting  of  the 
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Associated  Health  Professions  Review 
Committee  of  the  Special  Medical 
Advisory  Group  will  be  held  Januarv  29 
and  30,  1997.  This  committee  will 
review  and  recommend  cheinges  in 
Veterans  Health  Administration's  (VHA) 
role  and  priorities  in  education  and 
training,  specifically  with  reference  to 
the  use  of  associated  health 
professionals  in  the  deliver,'  of 
healthcare.  Associated  health 
discipUnes  are  defined  as  all  healthcarp 
providers  other  than  medicine  Each 
year,  approximately  45. COO  students  :^. 
associated  health  professions  receive  all 
or  part  of  their  training  program  clinical 
experience  at  VA  facilities.  The  meeting 
on  both  days  wll  be  held  at  the 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW,  Room  230 
Washington,  DC  The  meeting  vviH 
convene  at  9;30  a.m.  on  January  29,  and 
8:30  a  m.  on  Januan  30.  The  meeting 
will  adjourn  on  January  29  at  4  30  p.m.. 
and  at  12  noon  on  januarv'  30 

On  January  29,  the  Committ'^e  wili 
review  the  current  status  of  associated 
health  training  in  VA  and  the  Nation. 
the  future  of  VTIA,  and  the  associated 
health  workforce  needs  for  future 
healthcare  deliverv  systems.  The 
Comm.ittee  will  plan  the  activities  to 
accomplish  the  Committee's  goals. 


On  January  30.  the  Committee  will 
begin  the  activities  to  accomplish  the 
Committee's  goals  and  make  additional 

work  assignments. 

Both  days'  meetings  will  be  open  to 
the  public  up  to  the  meeting  capacity  of 
the  room.  Due  to  limited  seating 
capacitv  of  the  room,  those  who  plan  to 
attend  or  who  have  questions 
concerning  the  meeting  should  contact 
Linda  iohiison.  Ph.D.,  R.N,,  Acting 
Direitor,  Associated  Health  Professions 
Office  il43J,  at  202-273-8372, 

Dated   December  31.  194b 

3v  aireLtion  of  the  Secretary: 
Heyward  Bauni.ster. 
Coinnvtii-e  Manogement  Officer. 
[FR  Doc.  97-191  Filed  1-3-97  8:45  arni 
BILLJNO  CODE  8320-01-M 


VA  Innovations  in  Nursing  Advisory 
Committee;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  that  the  first  meeting 
of  the  VA  Innovations  in  Nursing 
Advisory  Committee  wili  be  held 
January  15  and  15,  1997.  and  will  start 
at  8:00  a.m.  on  both  days  and  end 
approximately  4:30  p.m.  The  meeting 
will  be  held  in  Room  230  at  VA 


Headquarters,  810  Vermont  Avenue, 
NW,  Washington,  DC. 

This  purpose  of  the  committee  is  to 
study  and  formulate  recommendations 
to  the  Under  Secretary  for  Health  on 
how  VA  can  generally  promote  and 
support  health  care  irmovations  in 
which  nurses  play  key  leadership  and 
clinical  roles  and  which  promote  VHA's 
reengineering  efforts. 

On  January  15,  the  Committee  will 
define  issues  and  assign  tasks  to 
subgroups.  Additionally,  public 
comment  may  be  offered  from  3:00  p.m. 
until  3:30  p.m.  On  January  16.  the 
Committee  will  outline  and  plan  future 
activities  to  accomplish  the  Committee's 
goals. 

The  meeting  will  be  open  to  the 
public.  Due  to  limited  seating  capacity 
of  the  room,  those  who  plan  to  attend 
or  who  have  questions  concerning  the 
meeting  should  contact  the  Designated 
Federal  Official  for  the  Committee;  Ms. 
Charlotte  F.  Season,  Ed.D.,  RN.  at  (202) 
273-8422. 

Dated:  December  31   1996 
By  direction  of  the  Secretary: 
Heyward  Bannister, 

Ccmmittet  Management  Officer. 

[FR  Doc.  97-192  Filed  1-3-97.  8:45  ami 
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and  Proposed  Rule  and  Air  Bag 
Deactivation;  Proposed  Rule 
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DEPARTMEKT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMATION: 


National  Higtiway  Traffic  Safety 
Administration 

49  CFR  Part  571 

pockM  No.  74-14;  Notice  109] 
RtN2127-AG60 

Federal  Ktotor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  extends  until 
September  1,  2000.  the  time  period 
during  which  vehicle  manufacturers  are 
permitted  to  offer  manual  cutoff 
switches  for  the  passenger-side  air  bag 
for  vehicles  without  rear  seats  or  with 
rear  seats  that  are  too  small  to 
accommodate  rsar  facing  infant  seats. 
Rear  facing  infant  seats  caiuiot  be  used 
safely  in  front  of  an  air  bag,  and  should 
ordinarily  be  placed  in  the  back  seat. 
The  purpose  of  the  option  for  manual 
cutoff  switches  is  to  ensure  that  the 
vehicle  manufacturers  have  a  means  of 
accommodating  their  customers'  need  to 
carry  rear  facing  infant  seats  in  vehicles 
without  rear  seats  or  with  rear  seats  that 
are  too  small  for  these  devices.  The 
agency  is  extending  the  time  period  for 
the  option  to  ensure  that  manufacturers 
have  adequate  time  to  implement  better, 
automatic  solutions. 
DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  February 
5,  1997 

Petitions:  Petitions  for  reconsideration 
must  be  received  by  February  20,  1997. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  notice 
number  of  this  notice  and  be  submitted 
to:  Administrator,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW.  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  air  bags  and  related 
rulemakings:  Visit  the  NHTSA  web  site 
at  http;/ /www. nhtsa.dot.gov  and  select 
"AIR  BAGS  Information  about  air  bags." 

For  non-legal  issues:  Mr.  Clarke 
Harper.  Chief,  Light  Duty  Vehicle 
Division,  NPS-11,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Washington,  IX: 
20590.  Telephone:  (202)  36&-2264.  Fax: 
(202) 366-4329. 

For  legal  issues:  Mr.  Edward  Clancy, 
Office  of  Chief  Counsel,  NCC-20, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street.  SW. 
Washington,  DC  20590.  Telephone: 
(202)  366-2992.  Fax:  (202)  366-3820. 
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I.  Background 

While  air  bags  are  providing 
significant  overall  safety  benefits, 
NHTSA  is  very  concerned  because 
current  designs  have  adverse  effects  in 
some  situations.  Most  important,  while 
passenger  side  air  bags  are  estimated  to 
have  saved  164  lives  to  date,  they  have 
also  killed  32  children  in  relatively  low 
speed  collisions.  Eighteen  of  those 
deaths  have  occurred  this  year.  Driver 
air  bags,  by  contrast,  are  estimated  to 
have  saved  1500  lives  to  date.  The 
agency  is  aware  of  19  relatively  low 
speed  crashes  in  which  a  driver  has 
been  killed  by  the  air  bag. 

Withm  the  past  year,  the  agency  has 
published  two  documents  in  the 
Federal  Register  to  address  this  subject. 
On  November  9,  1995,  NHTSA 
published  a  request  for  comments  to 
inform  the  pubhc  about  NHTSA's  efforts 
to  reduce  the  adverse  effects  of  air  bags, 
and  to  invite  the  public  and  industry  to 
share  information  and  views  with  the 
agency.  60  FR  56554. 

On  August  6,  1996,  the  agency 
published  a  notice  of  proposed 
rulemaking  (NPRM)  to  reduce  the 
adverse  effects  of  air  bags,  especially 
those  on  children.  61  FR  40784.  The 
NPRM  proposed  several  amendments  to 
Standard  No.  208,  Occupant  Crash 
Protection,  and  Standard  No.  213,  Child 
Restraint  Systems. 

In  the  August  1996  NPRM,  the  agency 
explained  that  eventually,  either 
through  market  forces  or  govenmient 
regulation,  it  expects  that  "smart" 
passenger-side  air  bags  will  be  installed 
in  passenger  cars  and  light  trucks  to 
mitigate  these  adverse  effects.  NHTSA 
indicated  that,  for  purposes  of  the 
NPRM,  it  considered  smart  air  bags  to 


include  any  system  that  automatically 
prevents  an  air  bag  from  injuring  the 
two  groups  of  children  that  experience 
has  shown  to  be  at  special  risk  from  air 
bags:  infants  in  rear-facing  child  seats, 
and  children  who  are  out-of-position 
(because  they  are  unbelted  or 
improperly  belted)  when  the  air  bag 
deploys. 

NHTSA  proposed  that  vehicles 
lacking  smart  passenger-side  air  bags 
would  be  required  to  have  new, 
attention-getting  warning  labels.  By 
limiting  the  labeling  requirement  to 
vehicles  without  smart  passenger-side 
air  bags,  NHTSA  hoped  to  encourage  the 
introduction  of  the  next  generation  of 
air  bags  as  soon  as  possible.  NHTSA 
proposed  to  define  smart  air  bags 
broadly  to  give  manufacturers  flexibility 
in  making  design  choices.  Ihe  agency 
requested  comments  concerning 
whether  it  should  require  installation  of 
smart  air  bags  and.  if  so,  on  what  date 
such  a  requirepient  should  become 
effective. 

NHTSA  also  proposed  to  expand  an 
existing  option  that  permits 
manufacturers  to  install  manual  cutoff 
switches  for  the  passenger-side  air  bag 
for  vehicles  without  rear  seats  or  with 
rear  seats  that  are  too  small  to 
accommodate  rear  facing  infant  seats. 
That  option  is  scheduled  to  expire  on 
September  1, 1997  for  passenger  cars 
and  September  1,  1998  for  light  trucks. 
The  agency  proposed  to  extend  the 
option  for  a  longer  period  of  time,  and 
to  expand  it  to  cover  all  vehicles. 

II.  Overview  and  Summary 

NHTSA  is  implementing  a 
comprehensive  plan  of  rulemaking  and 
other  actions  (e.g.,  primary  enforcement 
of  State  safety  belt  use  laws)  addressing 
the  adverse  effects  of  air  bags.  As  part 
of  that  plan,  NHTSA  is  issuing  three 
separate,  but  related,  notices  today. 
Each  notice  is  intended  to  ensure  that 
some  or  all  or  the  risks  are  reduced,  and 
benefits  retained,  to  the  maximum 
extent  possible.  They  provide 
immediate  and/or  interim  solutions  to 
the  problem.  A  later  notice,  a  proposal 
to  require  smart  air  bags,  would  provide 
a  permanent  solution. 

In  this  final  rule,  which  is  based  on 
the  August  1996  NPRM.  NHTSA  is 
extending  until  September  1,  2000,  a 
provision  in  Standard  No.  208 
permitting  vehicle  manufacturers  to 
offer  manual  cutoff  switches  for  the 
passenger  air  bag  for  new  vehicles 
without  rear  seats  or  with  rear  seats  that 
are  too  small  to  accommodate  rear- 
facing  infant  restraints. 

The  other  rulemaking  actions 
addressing  the  adverse  side  effects  of  air 
bags  are  as  follows: 
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•  Also  based  on  the  August  1996  NPRM, 
the  agency  issued  on  November  22,  1996,  a 
final  rule  amending  Standards  No.  208  and 
No.  213  to  require  improved  labeling  on  new 
vehicles  and  child  restraints  to  better  ensure 
that  drivers  and  other  occupants  are  aware  of 
the  dangers  posed  by  passenger  air  bags  to 
children.  The  labeling  places  particular 
emphasis  on  placing  rear-facing  infant 
restraints  in  the  rear  seats  of  vehicles  with 
operational  passenger  air  bags.  61  Fed.  Reg. 
60206;  November  27.  1996.  The  new  labels 
are  required  on  vehicles  not  equipped  with 
smart  passenger  air  bags  beginning  February 
25. 1997,  and  on  child  restraints  beginning 
May  27,  1997. 

•  NHTSA  is  also  issuing  an  NPRM  to 
temporarily  amend  Standard  No.  208  to 
permit  or  facilitate  approximately  20  to  35 
percent  depowering  of  current  air  bags. 

•  The  agency  also  is  issuing  an  NPRM 
proposing  to  permit  motor  vehicle  dealers 
and  repair  businesses  to  deactivate,  upon  the 
request  of  consumers,  driver  and  passenger 
air  bags  that  do  not  meet  the  agency's  criteria 
for  smart  air  bags.  Final  action  is  expected  in 
early  1997. 

•  In  addition  to  these  actions,  .NHTSA  will 
issue  a  separate  supplemental  NPRM 
(SNPRM)  to  require  a  phasing-in  of  smart  air 
bags,  beginning  on  September  1.  1998.  and  to 
establish  performance  requirements  for  those 
air  bags.  The  proposal  will  be  issued  in  early 
1997. 

III.  Current  and  Proposed 
Requirements  Concerning  Manual 
Cutoff  Switches 

Until  smart  passenger-side  air  bags 
can  be  installed  in  new  vehicles,  the 
improved  labeling  requirements 
recently  announced  by  the  agency  will 
better  ensure  that  drivers  and  other 
occupants  are  aware  of  the  dangers 
posed  by  air  bags  to  unbelted  children 
and  children  in  rear-facing  child  seats 
located  in  the  front  seat.  Adult 
occupants  will  ideally  respond  to  the 
labels  by  ensuring  that,  whenever 
possible,  a  child  occupies  the  back  seat 
of  a  vehicle,  instead  of  the  front,  and  is 
properly  restrained  there.  Further,  the 
adult  will  ensure  that  if  a  child,  other 
than  an  infant  in  a  rear- facing  child  seat, 
must  sit  in  the  front  seat,  the  child  is 
properly  restrained  and  the  seat  is 
moved  all  the  way  back. 

For  rear-facing  infant  seats,  however, 
securing  them  tightly  in  a  front  seat 
using  the  vehicle  safety  belts  and 
moving  the  front  seat  all  the  way  back 
will  not  protect  an  infant  because  the 
child  seat  would  still  extend  too  far 
forward.  The  infant's  head  would  still 
be  located  very  close  to  the  air  bag.  For 
this  reason,  a  rear-facing  child  seat 
should  never  be  placed  in  a  seating 
position  with  an  activated  air  bag. 
However,  some  vehicles  do  not  have 
back  seats,  or  have  back  seats  which  are 
not  large  enough  to  accommodate  a  rear- 
facing  child  seat. 


To  address  this  dilemma,  on  May  23. 
1995.  NHTSA  published  a  final  rule 
allowing  manufacturers  the  option  of 
installing  a  manual  device  that 
motorists  could  use  to  deactivate  the 
front  passenger-side  air  bag  in  vehicles 
that  are  manufactured  on  or  after  June 
22,  1995,  and  that  cannot  accommodate 
rear-facing  child  seats  anywhere  except 
in  the  front  seat.  In  addition  to  limiting 
the  types  of  vehicles  which  were 
permitted  to  have  the  manual  cutoff 
switch,  the  final  rule  also  included  a 
number  of  conditions  that  had  to  be 
satisfied.  The  manual  cutoff  switch  had 
to  use  an  ignition  key  to  turn  off  the  air 
bag  and  to  turn  on  the  air  bag  by  manual 
means.  The  manufacturer  had  to  also 
install  a  warning  light  that  was  separate 
from  the  air  bag  readiness  indicator  and 
would  indicate  when  the  air  bag  was 
turned  off  The  light  had  to  be  visible  to 
both  the  driver  and  passenger.  The 
manufacturer  had  to  include 
information  on  the  manual  cutoff  switch 
in  the  owTier's  manual.  Finallv,  the 
option  was  only  available  for  passenger 
cars  manufactured  before  September  1, 
1997,  and  light  trucks  manufactured 
before  September  1.  1998.  The  agencv 
decided  to  place  a  time  limit  on  the 
option  for  manual  cutoff  switches 
because  it  believed  that  better, 
automatic  solutions  would  soon  be 
available. 

In  the  August  NPRM,  NHTSA 
proposed  to  extend  the  period  of 
availability  of  the  option  for  manual 
cutoff  switches  and  to  permit 
installation  of  those  devices  in  all 
vehicles  with  passenger  air  bags  lacking 
smart  capability.  The  agency  issued  this 
proposal  out  of  concern  thai  smart  air 
bags  were  not  becoming  available  as 
quickly  as  anticipated,  and  that  the  need 
to  place  rear  facing  infant  seats  in  the 
front  seat  goes  beyond  vehicles  lacking 
rear  seats  that  can  accommodate  these 
devices. 

The  agency  noted  that  some  children 
have  special  medical  problems  requiring 
close  monitoring,  which  cannot  be 
accomplished  if  the  driver  places  the 
child  in  the  rear  seat.  The  agencv  had 
received  a  number  of  comments 
concerning  this  problem  in  response  to 
a  request  for  comments  concerning 
adverse  effects  of  air  bags  published  in 
the  Federal  Register  on  November  9, 
1995  (60  FR  56554).' 


NHTSA  also  noted  that  a  second 
reason  for  permitting  manual  cutoff 
switches  in  all  vehicles  is  that  the  deep- 
seated  desire  of  some  parents  to  keep 
their  infants  near  them  imder  their  close 
and  watchful  eye  may  be  sufficiently 
strong  that  they  choose  to  place  their 
children  m  the  front  seat  instead  of  the 
rear  seat  where  the  child  would  be 
safer.  2  The  agency  stated  that  it  was 
concerned  that  some  parents  may 
decide  to  place  a  rear-facing  child  seat 
in  the  front  seat  where  the  infant  can  be 
closely  monitored,  even  in  the  presence 
of  an  activated  air  bag  and  warning 
labels  NHTSA  noted  that  while  it  does 
not  wish  to  encourage  parents  to  place 
children  in  the  front  seat,  a  cutoff 
switch  would  enable  these  parents  to 
eliminate  the  risk  from  the  air  bag. 

NHTS.^  requested  comments  on  the 
availability  of  alternative  automatic 
devices,  and  how  such  availabilitv 
should  affect  its  decision  regarding  the 
manual  cutoff  switch  option.  The 
agency  also  requested  comments  on 
whether  it  should  endeavor  to  further 
encourage  smart  passenger-side  air  bags 
by  specifv'ing  an  expiration  date  for  the 
manual  cutoff  switch  option  and.  if  so. 
what  date. 

The  agency  noted  that  manv 
commenters  to  the  November  1995 
request  for  comments  expressed  concern 
about  the  potential  for  misuse  of  a 
manual  cutoff  switch.  A  switch  could  be 
misused  either  by  a  driver  or  other 
vehicle  occupant  deactivating  the  air 
bag  when  an  occupant  other  than  a 
child  in  a  rear  facing  child  seat  is 
present,  or  by  a  driver  simply  forgetting 
to  reactivate  the  air  bag  after  using  such 
a  restraint  In  either  case,  the  air  bag 
would  not  be  available  to  protect 
persons  who  could  benefit  from  its 
deployment. 

In  the  Preliminarv'  Regulatory 
Evaluation  fPRE)  for  this  rulemaking. 
NHTSA  assessed  possible  benefit  trade- 
offs associated  with  a  manual  cutoff 
switch  provided  for  the  right  front 
passenger  seat  and  intended  to  be  used 
when  a  rear-facing  child  restraint  is 
placed  there.  The  agency  stated  that  it 
appeared  that  there  would  be  more 


'  Among  other  things,  the  parent.s  of  an  infant 
with  medical  problems  commented  that  those 
medical  problems  require  them  to  be  tble  to 
monitor  the  child  and  that  cannot  be  done  with  the 
child  in  the  back  seat.  The  agency  also  noted  that 
the  National  Association  of  Pediatric  Nurse 
Associates  4  Practitioners  had  submitted  a 
comment  identifying  a  number  of  medical 
conditions  for  which  infanu  would  need  to  be 


monitored  closely,  indicating  a  need  for  those 
children  to  be  transported  in  the  front  seat.  That 
organization  stated  that  approxitnatelv  two  percent 
of  all  children  (which  translates  into  about  400.000 
children  under  the  age  of  5  and  close  to  100  000 
under  the  age  of  one)  have  some  type  of  medical 
condition  or  disabilil)  which  requires  some  t^-pe  of 
nonmedical  assistive  lechnologv  Also,  about  (j  1 
percent  (or  about  20,000  children  under  the  age  of 
five  and  5,000  infants)  require  medical  technolog\ 
assistance  such  as  respirators,  surveillance  devices, 
or  nutritive  assistance  devices 

^  A  child  is  safer  in  the  back  seat  of  a  vehicle. 
regardless  of  whether  the  vehicle  has  an  activated 
passenger  air  bag  m  the  front  seat 
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benefits  to  allowing  a  cutoff  switch  than 
losses  if  misuse  levels  were  below  seven 
percent.  NHTSA  noted  that  its 
educational  efforts  would  focus  on 
preventing  such  misuse,  and  also  noted 
that  the  requirement  for  an  extra 
warning  light  would  reduce  the 
possibility  of  drivers  forgetting  to 
reactivate  the  air  bag  after  using  a  rear- 
facing  child  restraint  in  the  front  seat. 
Currently,  pursuant  to  Standard  No. 
208.  a  yellow  warning  light  displays  the 
message  "AIR  BAG  OFF"  whenever  the 
light  front  passenger  air  bag  is 
deactivated  by  someone  operating  the 
cutoff  switch. 

Based  on  discussions  with  Ford,  the 
vehicle  manufacturer  with  the  largest 
number  of  manaai  cutoff  switches. ' 
NHTSA  stated  that  it  was  not  aware  of 
any  misuse  problems  with  these 
devices.  Nevertheless.  NHTSA 
specifically  requested  comments  on 
whether  there  are  any  quantitative  data 
or  other  information  concerning  the 
likelihood  of  manual  cutoff  switches 
being  misused.  The  agency  stated  that  it 
was  particularly  interested  in 
information  derived  from  the  real-world 
experience  with  the  vehicles  equipped 
with  manual  cutoff  switches. 

IV.  Sunmiary  of  Comments 

NHTSA  received  comments 
concerning  its  August  1996  proposal  on 
manual  cutoff  switches  trom  vehicle 
manufacturers,  suppliers,  safety  groups, 
and  private  individuals.  Commenters 
generally  supported  extending  the 
penod  of  availability  of  the  existing 
option  for  manual  cutoff  switches.  The 
comments  were  mixed,  however,  with 
respect  to  expanding  the  option  to  cover 
all  vehicles.  A  variety  of  commenters, 
including  the  domestic  auto 
manufacturers  and  several  insurance 
and  safety  groups,  opposed  such  an 
expansion.  Some  were  concerned  about 
the  potential  misuse  of  the  cutoff,  while 
others  thought  that  such  an  expansion 
would  inadvertently  and  unavoidably 
compromise  various  safety  messages, 
i.e..  that  rear  facing  infant  seats  should 
always  be  placed  in  the  back  seat  and 
that  the  back  seat  is  the  safest  place  for 
all  children. 

This  section  summarizes  comments 
concerning  whether  the  option  for  cutoff 
switches  should  be  extended  in  time 
and/or  expanded  in  scope.  Comments 
concerning  what  specific  requirements 


'A:  the  lime  of  the  MPR.M.  MHTSA  knew  of  only 
;hree  models  utilizing  cutoff  switches — the  model 
year  1996  Ford  Flanger  pickup,  the  model  year  1997 
Ford  F150  pickup,  which  was  introduced  in 
February  1996.  and  the  L£  ar.Q  SE  versions  of  the 
model  year  1996  Mazda  B-senes  pickup  trucks. 
which  are  equipped  w.th  an  optional  passenger  side 
air  bag. 


should  apply  to  cutoff  swatches, 
assuming  they  are  permitted,  are 
addressed  later  in  this  document. 

A.  Vehicle  Manufacturers 

The  American  Automobile 
Manufacturers  Association  (AAMA), 
representing  CM,  Ford,  and  Chrysler, 
recommended  that  the  current  option 
for  installing  manual  cutoff  switches  in 
certain  vehicle  configurations  be 
continued.  It  noted  that  its  members  are 
already  on  record  as  considering  this 
approach  to  be  an  interim  measure  until 
systems  that  can  discriminate  occupant 
weight  and  location  have  been  proven  to 
be  sufficiently  reliable  and  effective  for 
production  vehicle  use. 

AAMA  recommended,  however,  that 
the  allowable  use  of  manual  cutoff 
switches  not  be  expanded  to  cover  other 
vehicle  configurations  than  those 
currently  permitted.  That  organization 
noted  that  the  cutoff  switch  option 
currently  allowed  in  Standard  No,  208 
provides  a  method  to  manually 
deactivate  the  passenger  side  air  bag  in 
vehicles  where  the  alternative  of  placing 
a  rear- facing  child  seat  in  the  rear  seat 
of  the  vehicle  does  not  exist  because  of 
the  configiu-ation  of  the  vehicles' 
interior.  AAMA  stated  that  in  these 
vehicles,  there  may  be  specific  crash 
situations  where  a  properly  utilized 
manual  cutoff  switch  could  provide  a 
benefit.  That  commenter  added, 
however,  that  there  are  no  data  publicly 
available  to  evaluate  the  net 
effectiveness  of  a  cutoff  switch — 
particularly  considering  the  long  term 
potential  for  misuse.  Therefore,  AAMA 
believes  that  for  other  vehicle 
configurations  that  already  offer 
preferable  alternatives  to  placing  rear- 
facing  child  seats  in  the  vehicles'  front 
seat,  the  net  potential  benefit  of  a  cutoff 
switch  is  questionable. 

CM  stated  that  it  supports  the 
agency's  proposal  to  extend  indefinitely 
the  currently  permitted  use  of  manual 
cutoff  switches  for  passenger  air  bags. 
That  company  noted  that  it  is  currently 
installing  these  switches  in  its  1997 
regular  and  extended  full  size  pickup 
trucks.  CM  stated  that  its  review  of  the 
various  automatic  suppression 
technologies  currently  being  developed 
is  ongoing.  According  to  that 
commenter.  as  automatic  suppression 
technology  becomes  production 
capable,  its  ability  to  replace  manual 
suppression  systems  will  be  evaluated 
and,  when  appropriate,  implemented  as 
quickly  as  possible.  CM  stated  that  it 
does  not  agree  with  the  agency's 
proposal  to  expand  the  allowable  use  of 
manual  cutoff  switches  to  include 
vehicles  other  than  the  configurations 
currently  permitted. 


Ford  stated  that  it  supports  extension 
beyond  September  1, 1998  of  the 
existing  option  to  install  manual 
deactivation  switches  in  vehicles  that 
cannot  fit  rear-facing  infant  restraints  in 
the  rear  seat,  because  it  may  be  unable 
to  install  automatic  deactivation  for 
children  in  all  pickup  trucks  by  that 
date.  Ford  stated,  however,  that  it 
opposes  expansion  of  the  option  to 
passenger  cars  and  other  vehicles  that 
can  fit  rear- facing  infant  restraints  in  the 
rear  seat,  because  automatic  (weight 
threshold)  deactivation  technology  has 
now  advanced  sufficiently  to  be 
considered  for  future  models  of  such 
vehicles. 

Chrysler  stated  that  it  is  concerned 
about  tlie  many  opportunities  for  mi.suse 
of  cutoff  switches,  even  if  their  use  is 
limited  to  the  vehicles  in  which  they 
may  now  be  installed.  That  company 
stated  that  drivers  are  faced  with  a 
dilemma  about  how  to  use  a  cutoff 
switch  with  three  passenger  front 
seating.  Given  the  confusion  associated 
with  this  problem  and  ordinary  driver 
distractions,  it  believes  that  the 
potential  for  misuse  of  cutoff  switches 
could  exceed  the  seven  percent 
"breakeven"  figure  cited  by  the  agency 
in  its  Preliminary  Regulatory  Evaluation 
for  the  August  1996  NPRM.' 

Chrysler  also  argued  that  it  believes 
cutoff  switches  may  discourage  seat  belt 
use,  and  dilute  the  message  that 
children  should  be  seated  in  the  rear 
seat.  Chrysler  stated  that  given  NHTSA 's 
statement  that  the  likelihood  of  injuries/ 
fatalities  is  29  percent  less  for  someone 
sitting  in  the  rear  seat  instead  of  in  the 
front  seat,  this  encouragement  of  front 
seat  use  alone  could  negate  the 
purported  benefits  of  cutoff  switches. 

Toyota  stated  that  it  believes  manual 
cutoff  switches  are  the  m.ost  reliable 
resolution  currently  available  when 
used  as  intended,  i.e..  to  install  a 
rearward  facing  infant  restraint.  That 
company  indicated  that  it  is  planning  to 
provide  such  switches  in  its  1998  model 
year  pickup  trucks.  Toyota  stated  that. 
with  respect  to  vehicles  other  than  those 
without  adequate  seats  for  rear  facing 
infant  seats,  manual  cutoff  switches 
have  some  inherent  problems. 

Honda  stated  that  it  is  extremely 
concerned  about  the  potential  for 
misuse  or  abuse  of  manual  cutoff 
switches  by  some  users.  That  company 
stated  that  vehicle  operators  may 
inadvertently  forget  to  deactivate  the  air 
bag  with  the  switch  when  necessary,  or 
may  intentionally  deactivate  the 
passenger  air  bag  with  the  cutoff  switch 
when  it  is  not  appropriate  to  do  so. 
Honda  stated  it  believes  the  manual 
cutoff  switch  represents  the  least 


UMI 


Federal  Register  /  Vol.  62,  No.  3  /  Monday.  January  6,  1997  /  Rules  and  Regulations  801 


effective  of  any  solutions  to  the  problem 
of  air  bag  induced  injuries. 

Mercedes  Benz  stated  that  unless 
required  by  law,  it  will  not  offer  any 
type  of  manual  cutoff  switch  because  of 
expected  driver  misuse  or  non-use. 

Volvo  stated  that  it  beheves  manual 
cutoff  switches  should  be  allowed  for  all 
categories  of  vehicles.  That 
manufacturer  stated  that  this  technology 
must  be  considered  an  interim  solution. 
Volvo  stated  it  believes  market  forces 
will  act  as  soon  as  more  advanced 
technology  is  available  and  vdll  make 
any  manually  operated  system  obsolete. 
Therefore,  that  company  believes  there 
should  be  no  time  Umit  for  when 
manual  cutoff  switches  should  no 
longer  be  allowed. 

Volvo  noted  that  in  Europe,  due  to 
customer  requests,  most  manufacturers 
have  developed  new  car  retail  service 
procedures  for  deactivation  and 
reactivation  of  passenger  side  air  bags. 
Volvo  recommended  making  new  car 
retail  service  procedures  legal  in  the 
U.S.  for  all  customers  who  wish  to 
deactivate  the  passenger  side  air  bag. 

BMW  stated  that  it  believes  manual 
cutoff  switches  remain  a  practical 
alternative  and  allowang  them  on  all 
vehicles  is  a  reasonable  interim 
solution.  That  company  stated  that  it  is 
important  to  offer  parents  alternatives 
until  advanced  technologies  can  be 
developed  and  implemented.  BMW 
stated  that  if  the  fast  pace  of  technology 
for  advanced  systems  continues  at  its 
current  rate,  it  expects  that  the  need  for 
an  alloVance  for  manual  devices  may  be 
eliminated  about  the  year  2002. 

BMW  noted  that  as  an  alternative  to 
manual  devices,  a  more  direct  approach 
consists  of  temporarily  deactivating  the 
air  bag.  That  manufacturer  stated  that  it 
believes  that  NHTSA  could  develop 
procedures  similar  to  those  being 
utilized  by  vehicle  manufacturers  in 
Europe.  In  Europe,  a  BMW  dealer  is 
allowed  to  temporarily  deactivate  the 
passenger  air  bag  for  individuals  who 
may  have  a  special  need  or  normally 
transport  children  after  advising  them  of 
the  benefits  of  air  bags  and  approval 
forms  are  signed. 

B.  Dealers 

The  National  Automobile  Dealers 
Association  (N.A.DA)  supported  the 
agency's  proposal  to  expand  the  option 
for  manual  cutoff  switches  to  cover  all 
vehicles. 

C.  Suppliers 

TRW  stated  that  it  believes  the  cutoff 
switch  to  be  the  most  positive  means  of 
shutting  off  the  air  bag  if  imderstood 
and  used  properly,  and  therefore 
supported  allowing  its  use  in  all 


vehicles.  However,  TRW  recommended 
continued  use  of  the  cutoff  switch  only 
luitil  more  inclusive,  automatic  means 
can  be  demonstrated  and  adopted. 

Autoliv  stated  that  manual  cutoff 
switches  should  be  considered  as  an 
interim  solution.  That  company  stated 
that  it  believes  market  forces  will 
generate  devices  for  automatic 
deactivation  and  that  a  time  Umit  for 
permitting  manual  cutoff  sw^tches  is 
unnecessary.  Autoliv  also  argued  that 
another  reason  for  not  setting  a  time 
limit  is  that  there  may  be  a  justification 
for  a  combination  of  manual  and 
automatic  systems,  highly  depending  on 
the  direction  that  the  development  of 
automatic  systems  takes. 

D.  Child  Seat  Manufacturers 

Cosco  stated  that  it  believes  cutoff 
switches  should  immediately  be 
permitted  in  all  vehicles  as  the  fastest 
way  of  providing  an  option  for  those 
who  must,  or  prefer  to,  have  a  baby  in 
the  front  seat.  That  company  stated  that 
it  does  not  believe  permitting  cutoff 
switches  will  delay  the  introduction  of 
smart  bags,  but  will  allow  the  thoughtful 
and  intelligent  introduction  of  effective 
smart  systems. 

Cosco  also  commented  that  certain  car 
beds,  including  its  "Dream  Ride,"  are 
compatible  with  seating  positions 
equipped  with  air  bags.  Cosco  cited  a 
test  performed  by  NHTSA  for  this 
conclusion.  Cosco  stated  that  such  car 
beds  that  have  been  proven  to  be 
compatible  with  air  bags  do  not  require 
the  deactivation  of  the  air  bag.  That 
commenter  stated  that  until  cutoff 
switches  or  other  devices  are  adopted. 
NHTSA  should  make  an  effort  to  inform 
parents  that  a  car  bed  is  an  acceptable 
alternative,  especially  since,  for 
medically  fragile  infants  and  also  for 
cars  with  non-compatible  rear  vehicle 
belts,  a  car  bed  is  their  only  option. 

E.  Insurance,  Safety,  and  Medical 
Groups 

IIHS  stated  that  it  does  not  support 
NHTS.A"s  proposal  to  allow  manual 
cutoff  switches  in  all  vehicles  with 
passenger  air  bags.  That  organization 
stated  that  it  is  concerned  that  cutoff 
switches  will  not  be  an  effective 
solution  to  the  problem  of  child  deaths 
and  may  lead  to  additional  harm  to 
other  vehicle  occupants.  .According  to 
IIHS,  some  people  undoubtedly  would 
use  the  switches  correctly,  but  it  is 
likely  that  many  parents  and  other 
drivers  would  misuse  the  switches.  That 
commenter  stated  that  there  is  no  reason 
to  believe  that  many  adults  who  allow 
children  to  ride  unrestrained  or 
improperly  restrained  would  use  air  bag 
deactivation  switches  correctly. 


IIHS  also  cited  a  danger  that  manual 
cutoff  switches  send  consimiers  a  mixed 
message  by  encouraging  drivers  to  place 
in^ts  and  children  in  the  front  seat. 
That  commenter  noted  that  a  central 
objective  of  the  educational  effort  to 
reduce  the  adverse  effects  of  passenger 
air  bags  is  to  convince  adults  that 
infants  and  children  should  ride  in  rear 
seats.  A  recent  Institute  survey  of 
vehicles  in  parking  lots  found  rear- 
facing  restraints  in  the  front  seat  of  cars 
with  passenger  air  bags  only  9  percent 
of  the  time,  compared  with  36  percent 
in  cars  without  passenger  air  bags.  IIHS 
stated  that  it  would  be  a  mistake  if,  as 
a  result  of  switches,  more  infants  and 
children  are  placed  in  the  front  seat. 

The  National  Association  of 
Independent  Insurers  (NAII)  stated  that 
it  is  extremely  concerned  by  the 
proposal  to  allow  use  of  manual 
switches  to  allow  vehicle  users  to 
deactivate  passenger-side  air  bags.  NAII 
cited  several  concerns  about  this  issue 
previously  raised  by  IIHS  and  stated 
that,  in  NAII's  estimation,  many  people 
may  run  a  greater  risk  of  getting  injured 
simply  because  they  have  forgotten  to 
turn  the  switch  back  on. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  stated  that  while  it 
would  support  an  extension  of  time  for 
the  installation  of  manual  cutoff 
switches  in  vehicles  without  back  seats, 
it  believes  that  NHTSA  should 
encourage  the  use  of  automatic  weight 
sensors  and  should  not  permit  the 
installation  of  manual  cutoff  switches  in 
vehicles  with  back  seats  According  to 
that  organization,  permitting  the 
installation  of  manual  cutoff  switches  in 
all  passenger  vehicles  would  result  in 
potential  safety  risks  for  many 
passengers  due  to  the  inevitable  misuse 
of  cutoff  switches  .advocates  stated  that 
the  misuse  of  cutoff  switches  is 
foreseeable  and  will  result  in  a  safety 
trade-off  that  will,  in  fact,  undermine 
the  proven  life  saving  benefits  of  air 
bags. 

Advocates  argued  that  permitting 
manual  cutoff  switches  in  all  vehicles 
will  make  air  bag  protection  subject  to 
the  vagaries  of  what  the  agency  has  in 
the  past  referred  to  as  operator  error. 
The  safety  benefits  of  air  bags  will  then 
depend  on  the  ability  and  willingness  of 
adults  to  set  the  switch  in  the  "off 
position  for  infants  or  toddlers  but 
return  it  to  the  "on"  position  for  other 
passengers.  Advocates  stated  that  it  is 
convinced  that  manual  cutoff  switches 
will  not  be  correctly  used,  .\dvocates 
also  stated  that  while  it  has  not 
quantified  the  potential  nsk.  it  believes 
that  the  higher  level  of  exposure  of  non- 
infant  occupants  to  risk  when  an  air  bag 
is  turned  off  will  far  exceed  the  present 
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level  of  adverse  effects  of  passenger-side 
air  bags  on  children  in  rear-facing  child 
restraints. 

Advocates  also  argued  that  the 
manual  cutoff  switch  sends  the  wrong 
safety  message  to  parents.  According  to 
that  commenter,  the  existence  of  a 
manual  switch  strongly  impUes  that  it  is 
safe  to  place  infants  and  children  in  the 
front  seat. 

Public  Citizen  stated  that  it  opposes 
installation  of  air  bag  on/off  switches. 
That  organization  argued  that  this 
proposal  is  misguided  and  would 
undercut  the  automatic  nature  of  air 
bags.  One  of  the  disadvantages, 
according  to  Public  Citizen,  is  the 
danger  that  the  air  bag  will  be  left  off  for 
adult  passengers  when  it  should  be  on. 
That  commenter  also  stated  that  the 
proposal  sends  a  wrong  and  deadly 
message — that  it's  okay  for  kids  to  ride 
in  the  front  seat.  Public  Citizen  stated 
that  a  far  preferable  technical  change 
would  be  a  minimum  trigger  speed  of 
approximately  15  mph,  which  would 
significantly  reduce  the  number  of  low 
speed  crash  air  bag  inflations,  the  type 
of  crash  in  which  children  are  being 
killed  and  injured. 

SafetyBeltSafe  U.S.A.  stated  that  it 
agrees  that  cutoff  switches  may  be  a 
necessary,  temporary  solution  for  some 
vehicles,  but  they  should  not  be 
permitted  beyond  a  specified  date. 

National  Safe  Kids  Campaign  (NSKC), 
whose  chairman  is  C.  Everett  Koop, 
M.D.,  stated  that  it  believes  that  in  the 
best  interest  of  children,  manual  cutoff 
switches  should  be  required  until  smart 
passenger-side  air  bags  are  developed. 
That  organization  stated  that  while  there 
are  behavioral  issues  associated  with 
cutoff  switches,  it  recognizes  that 
famiUes  with  small  children  will 
sometimes  need  to  transport  them  in  the 
front  seat  as  a  last  resort.  That 
organization  stated  that  the  cutoff 
switch  gives  the  responsible  parent/ 
driver  the  option  to  turn  off  the  air  bag 
deployment  system  and  then  more 
safely  transport  an  infant  or  child  in  the 
front  seat. 

Kathleen  Weber,  Director  of  the  Child 
Passenger  Research  Program  at  the 
University  of  Michigan  Medical  School, 
supported  the  agency 's  proposal.  Ms. 
Weber  stated  that  despite  all  the 
warnings  in  the  world,  parents  want  to 
put  babies  in  the  front  seat,  and  older 
children  also  like  to  ride  up  front  with 
the  driver.  That  conunenter  stated  that, 
with  respect  to  the  latter,  it  is  becoming 
increasingly  clear  that,  even  when  older 
children  are  suitably  restrained  by  a  lap/ 
shoulder  belt,  they  can  easily  and 
unpredictably  move  forward  to  adjust 
the  radio,  pick  up  something  from  the 
floor,  or  brace  themselves  in 


anticipation  of  a  crash,  inadvertently 
placing  themselves  at  great  risk  of  injury 
or  death.  Ms.  Weber  stated  that  parents 
need  the  option  of  suppressing 
deployment  of  passenger  air  bags  by 
either  manual  or  automatic  means,  and 
also  urged  the  agency  to  address  this 
problem  for  owners  of  current  vehicles. 

The  American  Academy  of  Pediatrics 
(AAP)  stated  that  it  is  very  concerned 
about  the  possibility  of  extending  and 
expanding  the  availability  of  manual  air 
bag  cutoff  switches.  That  organization 
stated  that  efforts  to  educate  families 
through  labels  regarding  the  potential 
dangers  of  air  bags  to  infants  in  rear 
facing  child  seats  have  demonstrated 
that  compliance  is  extremely  difficult  to 
accomplish.  AAP  expressed  concern 
that  with  a  manual  cutoff  switch, 
drivers  may  fail  to  deactivate  the  air  bag 
when  the  rear  facing  seat  is  present  or 
fail  to  reactivate  the  air  bag  after  an 
appropriate  deactivation.  That 
organization  stated  that  increased 
availability  of  the  manual  cutoff  switch 
would  lead  to  the  development  of  a 
much  larger  fleet  of  vehicles  in  which 
such  misuse  could  result.  AAP  stated 
that  ensuring  proper  use  of  the  cutoff 
switch  by  so  many  drivers  woidd  entail 
an  enormous  and  extremely  difficult 
educational  challenge  and  would  almost 
surely  result  in  a  significant  amount  of 
misuse. 

AAP  stated  that  it  is  also  concerned 
that  the  availability  of  a  manujd  cutoff 
switch  will  dilute  the  important 
message  that  "Back  Seat  is  Best."  That 
organization  stated  that  although  many 
parents  feel  that  they  need  a  manual 
cutoff  switch  so  that  they  can  place  an 
infant  in  the  front  seat  for  observation, 
the  number  of  children  who  actually 
have  a  medical  need  for  observation  is 
smaller  than  parents  realize.  In  fact, 
AAP  stated  the  number  of  such  children 
is  very  small.  AAP  argued  that 
consumer  concerns  could  better  be 
addressed  through  a  focused,  short-term 
education  effort  until  a  passive 
deactivation  air  bag  system  can  be 
implemented. 

AAP  stated  that  the  transportation  of 
children  with  special  needs  who  must 
be  observed  should  be  addressed  on  a 
case-by-case  basis  by  the  child's 
physician.  That  organization  stated  that 
the  vast  majority  of  the  small  number  of 
children  for  whom  observation  may  be 
medically  desirable  can  be  safely 
transported  in  a  car  bed  in  the  front-seat 
position,  which  would  not  be  affected 
by  a  passenger-side  air  bag.  AAP  added 
that  the  duration  of  time  that  this  level 
of  observation  is  necessary  is  usually 
extremely  short — i.e.,  a  few  months. 
AAP  stated  that  older  children  with 
high-risk  medical  needs,  such  as 


children  on  ventilators,  usually  need  to 
be  the  back  seat  anyway,  since  they 
need  large  quantities  of  equipment  and 
must  be  accompanied  by  skilled  care 
givers  at  their  sides. 

The  National  Association  of 
Children's  Hospitals  and  Related 
Institutions  (NACHRI)  stated  that  it  has 
serious  concerns  with  the  proposal  to 
permit  manual  air  bag  cutoff  switches 
for  any  vehicle  without  a  smart 
passenger  side  air  bag,  although  it 
understands  and  supports  the  existing 
option  for  vehicles  in  which  rear  facing 
child  seats  can  only  be  used  in  the  front 
seat.  That  organization  stated  that  key 
public  awareness  campaigns  are 
currently  presenting  one  message  as  an 
absolute — infants  in  rear  facing  child 
seats  should  never  ride  in  the  front  seat 
of  a  vehicle  with  a  passenger  side  air 
bag.  NACHRI  stated  that  while  this 
message  is  only  now  taking  hold  with 
the  public,  it  questions  how  NHTSA 
woiild,  if  manual  switches  are  permitted 
in  all  vehicles,  adjust  the  message 
without  hampering  the  credibility  of  all 
child  passenger  safety  public  awareness 
efforts.  NACHRI  also  stated  that  another 
message — ^the  safest  place  for  all 
children  is  in  the  back  seat — would  also 
be  seriously  affected  by  a  change  in 
regulation  on  manual  cutoff  switches. 

NACHRI  stated  that  it  recognizes  that 
there  are  a  small  number  of  pediatric 
medical  conditions  that  require  close 
monitoring  during  vehicle  travel,  e.g.. 
complications  of  prematurity.  NACHRI 
recommended,  however,  that  instead  of 
permitting  cutoff  switches  for  all 
vehicles — and  addressing  the  resulting 
public  education  and  safety  issues — it 
may  be  simpler  to  educate  the  small 
number  of  parents  of  medically  fragile 
infants  to  ride  with  another  adult 
whenever  possible  or  to  stop  the  vehicle 
periodically  to  monitor  the  infant. 

Dr.  Phyllis  Kiehl  of  LaTouche 
Pediatrics  stated  that  she  strongly 
encouraged  the  cutoff  switch  option  for 
vehicles  writhout  smart  air  bags,  while 
also  arguing  that  the  introduction  of 
smart  air  bags  should  be  mandated. 

Philip  O.  Morton,  Chairman  of  the 
Board  of  the  American  Tinnitus 
Association,  expressed  concern  about 
the  connection  between  vehicle  air  bag 
deployment  and  the  corresponding 
incidence  of  tinnitus.  Mr.  Morton  urged 
that  on/off  switches  be  available  for  all 
vehicle  air  bags,  including  driver  air 
bags. 

F.  Other  Commenters 

Safe  Ride  News  urged  NHTSA  to 
require  rather  than  permit  the  use  of 
cutoff  switches  for  all  vehicles  without 
smart  air  bags. 
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A  number  of  private  individuals 
requested  that  cutoff  switches  be 
provided.  Some,  including  persons 
concerned  that  air  bag  deployment  may 
cause  hearing  problems  for  persons  with 
tinnitus  or  hyperacusis,  requested  that 
cutoff  switches  be  provided  for  both 
passenger  and  driver  air  bags. 

V.  Agency  Decision 

A.  Option  for  Manual  Cutoff  Switches 

NHTSA  behaves  there  is  a  consensus 
that  the  only  fully  effective  solution  to 
the  problem  of  adverse  effects  from 
passenger-side  air  bags  is  smart  bags. 
Moreover,  the  vehicle  manufacturers 
have  indicated  that  they  plan  to 
introduce  these  devices  as  soon  as  they 
become  available. 

The  agency  is  encouraged  that  several 
suppliers  commenting  on  the  August 
1996  NPRM  indicated  that  smart  bags 
can  begin  to  be  phased  in  beginning 
with  the  model  year  1999  fleet,  i.e., 
approximately  September  1,  1998.  To 
help  ensure  that  these  devices  are 
introduced  expeditiously,  the  agency 
plans  to  publish  shortly  a  separate 
SNPRM  to  propose  performance 
requirements  for  smart  air  bags  and  to 
propose  a  phase-in  schedule  for 
requiring  these  devices. 

In  the  meantime,  and  after 
considering  the  comments,  NHTSA  has 
decided  to  extend  until  September  1, 
2000.  the  time  period  during  which 
vehicle  manufacturers  are  permitted 
under  Standard  No.  208  to  offer  manual 
cutoff  switches  for  the  passenger-side 
air  bag  for  vehicles  without  rear  seats  or 
with  rear  seats  that  are  too  small  to 
accommodate  rear  facing  infant  seats. 
The  agency  has  decided  not  to  expand 
the  option  to  additional  vehicles.  The 
reasons  for  the  agency's  decision  are 
presented  below. 

1 .  Time  Period  for  Manual  Cutoff 
Switches 

The  agency  initially  decided  to  place 
a  time  Urait  on  the  current  option  for 
manual  cutoff  swatches  for  passenger  air 
bags  because  it  beheved  that  better, 
automatic  solutions  would  soon  be 
available.  The  option  was  only  available 
for  passenger  cars  manufactured  before 
September  1,  1997,  and  light  trucks 
manufactured  before  September  1,  1998. 

A  variety  of  circumstances  have 
changed  since  the  agency  issued  its 
current  rule  on  manual  cutoff  switches 
in  May  1995.  First,  there  is  uncertainty 
concerning  the  extent  to  which  smart  air 
bags  will  be  available  by  September  1 , 
1998.  As  indicated  above,  NHTSA  is 
encouraged  that  several  suppliers 
commenting  on  the  August  1996  NPRM 
indicated  that  smart  bags  can  begin  to  be 


phased  in  begirming  with  the  model 
year  1999  fleet,  i.e.,  approximately 
September  1.  1998.  However,  this  would 
not  mean  that  vehicle  manufacturers 
would  be  able  to  install  smart  bags  on 
all  of  the  models  for  which  they  woudd 
use  manual  cutoff  switches  by  that  date 

Second,  a  consensus  has  emerged 
concerning  the  need  to  develop  and 
implement  smart  passenger  air  bags  as 
soon  as  possible,  and  manufacturers  and 
supphers  are  working  toward  that  end. 
Moreover,  the  agency  is  announcing 
plans  to  issue  an  SNPRM  to  propose 
performance  requirements  for  smart  air 
bags  and  a  phase-in  schedule  for 
requiring  these  devices.  Given  these 
developments,  the  agency  believes  there 
is  less  reason  to  have  concern  that  the 
availability  of  an  option  for  manual 
cutoff  switches  will  delay 
implementation  of  better  solutions. 

Given  the  importance  of  ensuring  that 
the  vehicle  manufacturers  have  a  means 
of  accommodating  their  customers'  need 
to  carr}'  rear  facing  infant  restramts  in 
some  vehicles  without  rear  seats  or  with 
rear  seats  that  are  too  small  to 
accommodate  these  devices,  NHTSA 
has  decided  to  extend  the  current  option 
to  September  1,  2000.  While  there  is 
some  uncertainty  as  to  how  long  the 
option  needs  to  be  extended,  the  agency 
believes  the  record  shows  that  the 
vehicle  manufacturers  should  be  able  to 
implement  some  type  of  smart  air  bag 
for  these  vehicles  by  that  time. 

2.  Types  of  Vehicles  for  Which  Manual 
Cutoff  Switch  Option  Should  be 
Available 

As  discussed  above,  while  NHTSA 
initially  decided  to  permit  manual 
cutoff  switches  to  be  offered  only  on 
vehicles  without  rear  seats  or  with  rear 
seats  that  are  too  small  to  accommodate 
rear-facing  child  restraints,  it  proposed 
to  expand  the  option  to  cover  all 
vehicles.  As  summarized  above,  a 
variety  of  commenters  urged  that  the 
cutoff  option  be  expanded  to  other 
vehicles,  arguing  that  parents  want  to 
place  their  children  in  the  front  seat  and 
that  an  expanded  option  would  provide 
an  interim  solution  to  the  problem  of  air 
bag  deaths  until  smart  air  bags  are 
introduced  and  would  provide  time  for 
the  orderly  introduction  of  smart  air 
bags.  Proponents  of  wider  availability  of 
manual  cutoff  svdtches  asserted  that  the 
needs  of  vehicle  owners  for  a  means  of 
turning  air  bags  off  could  be  met  by 
such  switches  because  they  provide  a 
means  of  timiing  off  air  bags  in 
appropriate  situations.  Some 
commenters  argued  that  the  agency 
should  respond  to  those  needs  by 
adopting  a  requirement  that 
manufacturers  install  manual  cutoff 


switches  in  all  vehicles,  rather  than  a 
permissive  option  for  manufacturers.    » 
Some  commenters  also  argued  that  this 
requirement  should  apply  to  driver-side 
air  bags  as  well  as  passenger-side  air 
bags.  One  proponent  expressed  the  view 
that  cutoff  switches  provide  the  most 
"positive"  means  of  shutting  of  air  bags. 

After  considering  the  comments, 
however,  the  agency  has  decided  not  to 
expand  the  option  to  include  additional 
vehicles.  The  reasons  for  this  decision 
are  explained  below. 

The  agency  begins  by  acknowledging 
that,  given  current  air  bag  designs,  there 
are  situations  in  which  there  is  a  need 
or  a  strong  desire  to  turn  off  passenger- 
side  air  bags  in  vehicles  with  large 
enough  rear  seats  to  accommodate  a 
rear-facing  child  restraint.  An  example 
of  this  is  the  situation  in  which  a  rear 
facing  infant  restraint  must  be  placed  in 
the  front  seat  so  that  a  special  medical 
condition  of  the  infant  can  be  closely 
monitored.  The  need  to  turn  off 
passenger-side  air  bags  by  means  of  a 
manual  cutoff  switch  or  deactivation 
will  cease  when  smart  air  bags  are 
introduced. 

NHTSA  concludes  that  the  objective 
of  allowing  air  bags  to  be  turned  off  in 
appropriate  circumstances  can  best  and 
most  quickly  be  met  by  permitting 
motor  vehicle  dealers  and  repair 
businesses  to  deactivate  driver  and 
passenger-side  air  bags  upon  the  request 
of  vehicle  owners  without  expanding 
the  cutoff  switch  option  to  cover 
additional  types  of  vehicles.  As 
indicated  above,  the  agency  is  issuing  a 
separate  NPRM  on  the  subject  of 
deactivation.  Allowing  deactivation 
would  not  only  provide  a  means  of 
turning  off  the  air  bags  in  vehicles  not 
covered  by  the  cutoff  option,  but  also  in 
vehicles  covered  by  the  option,  but  not 
equipped  with  a  cutoff  switch. 

For  those  situations  in  which  there  is 
a  need  to  turn  off  an  air  bag, 
deactivation  is  just  as  good  a  solution  as 
a  cutoff  switch  in  some  respects,  and 
better  in  others.  Deactivation  is  just  as 
effective  as  a  cutoff  switch  for  enabling 
parents  to  eliminate  the  risk  to  their 
children.  Parents  who  need  to  use  the 
front  passenger  seat  for  transporting  a 
child  can  have  their  passenger-side  air 
bag  deactivated.  Deactivation  also 
provides  an  answer  to  the  concerns  of 
some  groups  of  drivers,  e.g.,  short- 
statured  drivers  who  sit  very  close  to  the 
steering  wheel  and  drivers  with  tinnitus 
or  hyperacusis,  while  the  agency 
conducts  further  studies. 

Deactivation,  accompanied  by 
appropriate  labels,  can  provide  as  much 
visible  assurance  that  an  air  bag  has 
been  deactivated  as  a  cutoff  switch  can. 
Under  the  agency's  proposal,  a  vehicle 
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owner  would  be  able  to  readily 
determine  if  the  air  bag  was  off  by 
means  of  the  labels  that  the  agency  is 
proposing  be  placed  on  vehicles  whose 
air  bags  have  been  deactivated, 

Finally,  just  like  manual  cutoff 
switches,  deactivation  would  solve  the 
immediate  problem  and  thus  buy  time 
for  the  intelligent  and  thoughtful 
introduction  of  smart  bags.  By  providing 
a  means  to  eUminate  the  risk  to 
children,  the  agency  and  mdustry  will 
have  the  opportunity  to  take  appropriate 
care  in  completing  the  development  of 
and  in  introducing  smart  air  bags. 

NHTSA  believes  that  deactivation  is 
superior  to  widespread  use  of  cutoff 
switches  in  a  number  of  respecjts.  First, 
deactivation  is  a  much  speedier  answer 
tn  the  need  to  turn  off  air  bags  than 
expanding  the  option  for  manual  cutoff 
switches  Significant  lime  would  be 
needed  by  vehicle  manufacturers  to  do 
the  designmg  and  retooling  necessary  to 
install  cutoff  switches  in  future  vehicles 
for  which  such  work  has  not  already 
been  done.  More  specifically,  vehicle 
manufacturers  have  advised  that 
development  and  installation  of  cutoff 
switches  would  take  at  least  one  year.  In 
contrast,  no  redesigning  or  retooling  is 
needed  for  deactivation.  hTdeed. 
deactivation  woula  be  available 
immediately  upon  the  issuance  of  a 
final  rule.  Moreover,  deactivation  is  the 
only  method  for  addressing  vehicles 
already  on  the  road,  which  are  the  bulk 
of  the  problem.  The  agency  notes  that 
even  if  it  were  to  require  or  permit 
cutoffs  for  future  vehicles,  it  would  still 
have  to  authorize  deactivation  for 
existing  vehicles  and  those  future 
vehicles  built  before  the  switches  could 
be  installed. 

Second,  deactivation  is  a  narrower 
and  more  focused  solution  than  a  cut  off 
switch  requirement  or  than  a  cutoff 
switch  option  to  which  manufacturers 
responded  by  installing  cutoff  switches 
in  all  or  most  vehicles  Under  that 
scenario  of  nearly  universal  installation, 
cutoff  switches  would  be  provided 
without  regard  to  need.  Bv  contrast, 
deactivation  would  be  sought  primarily 
just  in  those  circumstances  in  which  it 
is  needed.  This  more  focused  aspect  of 
deactivation  would  reinforce Ihe 
message  that  air  bags  are*  generally  good, 
and  that  only  in  limited  circumstances 
is  it  appropriate  to  turn  them  off. 

For  reasons  discussed  by  a  wide  range 
of  commenters.  including  auto  makers. 
consumer  groups,  insurance  groups,  and 
medical  groups,  there  is  a  possibdity 
that  widespread  availability  of  manual 
cutoff  switches  could  easily  do  more 
harm  than  good,  in  terms  of  overall 
effect  on  safety,  NHTSA  is  seeking  to 
provide  relief  where  needed  while 


minimizing,  consistent  with  the  safety 
of  children  and  others,  the  number  of  air 
bags  that  are  turned  off.  The  agency 
believes  that  the  possibility  of  a  net 
adverse  effect  on  safety  is  less  likely 
with  deactivation  given  the  expectation 
noted  above  that  deactivation  would  be 
sought  primarily  by  persons  with  a 
particuleir  need.  Moreover,  the  agency 
has  proposed  procedures  that  would 
ensure  that  owners  who  are 
contemplating  deactivation  of  their  air 
bags  are  made  aware  of  the 
circumstances  in  which  deactivation 
may  be  appropriate,  based  upon  the 
comparison  of  the  risks  of  turning  the 
air  bag  off  versus  leaving  it  on.  This 
would  reduce  the  possibility  of 
unnecessary  or  inappropriate  turning  off 
of  air  bags,  and  should  result  in  a  better 
net  effect  on  safety. 

Third,  deactivation  would  be  less 
costly  in  terms  of  overall  consumer 
costs  than  across-the-board  provision  of 
manual  cutoff  switches.  Air  bags  would 
be  deactivated  only  in  those  vehicles 
whose  owners  requested  deactivation. 
As  a  result,  costs  would  also  be  more 
equitably  distributed,  since  the  costs 
would  be  borne  by  those  choosing  to 
have  their  vehicles  modified. 
Conversely,  all  new  vehicle  purchasers 
would  have  to  pay  fox  manual  switches 
if  they  were  universally  insialled. 

NHTSA  also  believes  thr    'ho  earl  v 
introduction  and  availabilii    of  smart 
air  bag  technology  could  b      ;ded  by 
allowing  the  vehicle  manutactuxers  to 
focus  their  attention  and  resources  on 
completing  development  of  that 
technology'  rather  than  spending 
additional  resources  on,  and  otherwise 
being  distracted  by,  designing  manual 
cutoff  switches  for  all  vehicles.  In 
addition,  there  are  several  other 
considerations  that  argue  against 
diverting  manufacturer  efforts  into 
expanding  the  availability  of  cutoffs.  To 
the  e.xtent  that  vehicle  manufacturers 
depower  their  air  bags  in  the  near  future 
pursuant  to  another  NHTSA  proposal, 
the  potential  benefits  of  cutoff  switches 
would  be  reduced.  Further,  the  agency 
sees  little  point  in  pushing  the  vehicle 
manufacturers  toward  a  technology  that 
would  so  quickly  be  made  obsolete  by 
smart  air  bags. 

NHTSA  recognizes  that  deactivation 
would  have  some  disadvantages  as 
compared  to  cutoff  switches.  One 
disadvantage  is  that  deactivation  of  an 
air  bag  for  the  benefit  of  one  user  of  a 
particular  vehicle  would  make  the  air 
bag  unavailable  for  other  users  of  that 
vehicle.  By  contrast,  cutoff  switches 
could  be  used  by  the  various  different 
occupants  of  a  vehicle  to  suit  their  own 
needs  with  respect  to  air  bag  protection. 
Further,  once  an  air  bag  was 


deactivated,  a  person  would  have  to 
make  a  greater  investment  of  time  and 
expense  to  have  it  reactivated.  While 
these  disadvantages  were  considered  by 
the  agency  in  making  its  decision,  the 
agency  believes  they  are  outweighed  by 
the  factors  discussed  above. 

NHTSA  wishes  to  address  the 
suggestion  by  some  commenters  that 
infants  with  a  special  medical  condition 
can  be  placed  in  a  car  bed  instead  of  a 
rear  facing  infant  seat,  and  that  a  car  bed 
can  safely  be  used  in  front  of  an  air  bag. 
Given  the  limited  information  that  is 
available.  NHTSA  is  not  prepared  to 
recommend  placing  a  car  bed  in  front  of 
an  air  bag.  The  agency  did  conduct  a 
test  in  which  the  air  bag  deployed 
primarily  over  the  top  of  a  car  bed. 
barely  contacting  the  bed.  However, 
NHTSA  used  an  infant  dummy  that  was 
not  instrumented,  and  thus  did  not 
obtain  measurements  of  the  potential  for 
injury.  The  agency  notes  that  there  is  no 
available  infant  dummy  of  less  than  10 
pounds  weight  that  is  instrumented  to 
make  such  measurements.  The  agency 
does  not  know  how  hard  the  air  liag 
impacted  the  bed,  or  what  the  effect  the 
impact  would  have  on  a  four,  five  or  ten 
pound  infant,  with  or  without  a  medical 
problem.  More(jver.  the  agency  does  not 
know  the  extent  to  which  that  particular 
test  was  representative  of  current 
vehicle  seats  and  air  bags.  Finally. 
NHTSA  notes  that  car  beds  camiot  fit  on 
bucket  seats. 

B.  Pc-Aforwance  Requirements  for 
Manu 7l  Cutoff  Sv\itches 

Several  commenters  urged  that, 
assuming  manual  cutoff  switches  are 
permitted,  various  changes  should  be 
made  in  the  requirements  for  those 
switches  and  accompanying  indicator 
lights.  Volvo  stated  that  if  manual  cutoff 
switches  are  permitted  all  modes  of  air 
bag  activation  should  be  indicated,  i.e., 
air  bag  on  vs.  air  bag  off.  That 
manufacturer  also  suggested  that  this 
status  indication  might  be  accompanied 
by  symbols  showing  who  is  the 
appropriate  occupant  in  the  seat  for  the 
indicated  mode  and  who  is  not.  Volvo 
stated  that  manufacturers  should  be 
given  full  freedom  in  finding  a  suitable 
location  for  the  air  bag  status  indication. 
That  company  stated  that  it  is  desirable 
that  the  indication  be  visible  for  all  front 
seat  occupants,  but  a  provision  that 
requires  the  indication  be  close  to  the 
cutoff  switch  is  urmecessarily  design 
restrictive.  Volvo  also  suggested  that 
other  options  for  the  device  used  to 
operate  the  cutoff  swdtch,  i.e.,  other  than 
the  ignition  kev,  should  be  considered. 

Nissan  stated  that  if  NHTSA  expands 
the  ability  of  manufacturers  to  install 
manual  air  bag  cutoff  switches,  the 
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agency  should  make  changes  to 
Standard  No.  208's  current  indicator 
light  requirements.  Nissan  noted  that 
the  Standard  currently  specifies  that  if 
a  vehicle  is  equipped  with  a  single 
indicator  for  both  a  driver  and  passenger 
air  bag,  and  if  the  vehicle  is  equipped 
with  a  cutoff  device,  the  readiness 
indicator  must  monitor  only  the 
readiness  of  the  driver  air  bag  when  the 
passenger  air  bag  has  been  deactivated 
by  means  of  the  cutoff  device.  Nissan 
expressed  concern  that  this  requirement 
means  that  the  operability  of  the  cutoff 
switch  indicator,  the  cutoff  switch,  and 
the  passenger  air  bag  cannot  be 
diagnosed  when  that  air  bag  is 
deactivated  by  the  cutoff  switch.  That 
manufacturer  requested  that  the  current 
requirements  be  amended  to  allow  use 
of  a  system  that  continuously  monitors, 
diagnoses  and  displays  system  status  for 
all  components,  including  the  driver  air 
bag,  passenger  air  bag,  cutoff  switch  and 
the  cutoff  switch  indicator,  if  the 
readiness  indicator  does  not  illuminate 
solely  upon  the  action  of  deactivating 
the  passenger  air  bag  via  the  cutoff 
switch. 

Land  Rover  stated  that  if  the 
opportunity  to  install  cutoff  switches  is 
expanded,  additional  rulemaking 
should  be  conducted  to  specify  ^e 
mode  of  operation  including  details 
about  whether  and  under  what 
conditions  the  air  bag  should  be 
automatically  reactivated. 

AAP  stated  that  if  NHTSA  should 
choose  to  permit  wider  use  of  the 
manual  cutoff  switch,  then  it 
recommends  that  a  visible,  audible  and 
non-deactivatable  warning  signal  be 
required  to  indicate  that  the  air  bag  is 
on  or  off.  NSKC  stated  that  if  the  agency 
decides  to  require  manual  cutoff 
switches,  it  also  becomes  absolutely 
necessary  to  require  some  type  of 
warning  light  and  waijiing  soimd  in  the 
control  panel  of  the  dashboard  which 
informs  or  reminds  the  driver  that  the 
air  bag  has  been  deactivated.  Autoliv 
stated  that  it  cannot  be  emphasized 
enough  that  a  clear  indication  of  the 
passenger  air  bag  mode  to  the  driver  is 
crucial  to  the  safe  use  of  the  manual 
cutoff  switch.  Autoliv  suggested  that 
this  switch  could  be  further  improved 
by  alerting  the  driver  about  the 
passenger  bag  mode  (off  or  on)  each 
time  the  driver  turns  the  ignition  key 
on. 

As  discussed  above.  Standard  No.  208 
currently  specifies  a  number  of 
requirements  for  manual  cutoff 
switches.  The  manual  cutoff  switch 
must  make  it  necessary  to  use  an 
ignition  key  to  turn  off  the  air  bag  and 
to  turn  on  the  air  bag  by  manual  means. 
The  manufacturer  must  also  install  a 


warning  light  which  is  separate  from  the 
air  bag  readiness  indicator  and  which 
would  indicate  that  the  air  bag  was 
turned  off.  The  light  must  be  visible  to 
both  the  driver  and  passenger.  The 
manufacturer  must  include  information 
on  the  manual  cutoff  switch  in  the 
owner's  manual. 

For  a  number  of  reasons,  NHTSA  is 
reluctant  to  make  any  significant 
changes  in  the  ClHT5nt  performeuice 
requirements  for  manual  cutoff 
switches.  First,  the  agency  has  already 
completed  a  rulemaking  to  determine 
what  requirements  should  apply  to 
manual  cutoff  switches,  and  has  no 
reason  to  believe  that  significant 
changes  are  necessary.  Second,  manual 
cutoff  switches  are  now  being  provided 
in  a  number  of  vehicles,  and  consumers 
are  becoming  familiar  with  them.  Some 
kinds  of  changes  in  the  requirements  for 
manual  cutoff  switches  could 
potentially  cause  confusion.  For 
example.  Standard  No.  208  cxurently 
requires  that  it  be  necessary  to  use 
manual  means  to  reactivate  the  air  bag 
after  it  has  been  deactivated  by  use  of 
the  cutoff  switch.  Considerable 
confusion  could  result  from  a  change  in 
this  requirement  such  that  air  bags  in 
newer  vehicles  reactivated 
automatically  after  use  cf  a  cutoff 
switch,  while  air  bags  in  older  vehicles 
did  not. 

While  the  agency  is  not  adding 
additional  performance  requirements,  it 
notes  that  manufactiu^rs  can  voluntarily 
provide  additional  featvires,  such  as 
audible  signals  or  extra  lights,  as  long  as 
the  Standard's  specific  requirements  are 
met. 

NHTSA  has  concluded  that  there  is 
merit  to  Nissan's  request  for  a  change  in 
Standard  No.  208's  current  air  bag 
indicator  Ught  requirements.  As 
discussed  above,  the  Standard  currently 
specifies  that  if  a  vehicle  is  equipped 
with  a  single  indicator  for  both  a  driver 
and  passenger  air  bag,  and  if  the  vehicle 
is  equipped  with  a  cutoff  device,  the 
readiness  indicator  must  monitor  only 
the  readiness  of  the  driver  air  bag  when 
the  passenger  air  bag  has  been 
deactivated  by  means  of  the  cutoff 
device.  The  purpose  of  this  requirement 
was  to  ensure  that  drivers  would  not 
miss  a  message  that  the  driver  air  bag 
was  not  functional,  simply  because  the 
passenger  side  bag  was  intentionally 
deactivated.  The  agency  agrees  with 
Nissan  that  this  problem  would  not 
occur  in  a  system  that  continuously 
monitors,  diagnoses  and  displays 
system  status  for  all  components, 
including  the  driver  air  bag,  passenger 
air  bag,  cutoff  switch  and  the  cutoff 
switch  indicator,  so  long  as  the 
readiness  indicator  does  not  illuminate 


solely  upon  tht  action  of  deactivating 
the  passenger  air  bag  via  the  cutoff 
switch.  NHTSA  is  therefore  making  a 
change  to  accommodate  Nissan's 
suggestion.  Th    change  provides 
additional  fiexibility  and  does  not 
impose  any  new  requirements. 

C.  Effective  Date 

NHTSA  is  making  today's 
amendments  effective  30  days  after 
pubiicauon  i2  the  FedsrsI  R^ist» .  Tlie 
agency  finds  good  cause  for  this 
effective  date.  The  amendments  will 
ensure  that  vehicle  manufacturers  can 
continue  to  have  a  means  of 
accommodating  their  customers'  need  to 
carry  rear  facing  infant  seats  in  vehicles 
without  rear  seats  or  with  rear  seats  that 
are  too  small  for  these  devices.  The 
amendments  do  i.ot  impose  any 
additional  requirements  but  instead 
relieve  a  restriction. 

VI.  Rulemakir ,  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulator\'  policies  and 
procedures.  This  rulemaking  document 
was  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866.  "Regulatory  Planning  and 
Review."  This  action  has  been 
determined  to  be  "significant"  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
action  is  considered  significant  because 
of  the  degree  of  public  interest  in  this 
subject. 

NHTSA  estimates  the  cost  of  a 
voluntarily  installed  manual  cutoff 
switch  at  a  little  over  five  dollars. 

A  full  discussion  of  costs  and  benefits 
can  be  found  in  the  agency's  regulator)' 
evaluation  for  this  rulemaking  action, 
which  is  being  placed  in  the  docket. 

B.  Regulators- Flexibility-  Act 

NHTSA  has  considered  the  effects  of 
this  final  rule  r..der  the  Regulatory 
Flexibility  Act.  I  hereby  certify  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  final  rule  primarily  affects 
motor  vehicle  manufacturers.  Almost  all 
motor  vehicle  manufacturers  would  not 
qualify  as  small  businesses. 

C.  National  Enxironmental  Policy  Act 

NHTSA  has  analyzed  this  final  rule 
for  the  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  human 
environment. 
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D.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this  final 
rule  in  accordance  with  the  principles 
and  criteria  set  forth  in  Executive  Order 
12612.  NHTSA  has  determined  that  this 
final  rule  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

E.  Civil  Justice  Reform 

Th;c  fir.^!  "^"'«»  '^r\t^4s  nnt  V«cnro  ^t,\/ 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  appUcable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  apphes  only  to  vehicles  procured 
for  the  State's  use.  49  US.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoidng  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products, 
Tires. 


In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117.  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

§571.208    [Amended] 

2.  Section  571.208  is  amended  by 
revising  34. 1.5. 1(b),  S4.5.2,  and  S4.5.4, 
to  read  as  follows; 

§  571 .208    Standard  No.  208,  Occupant 
crash  protection. 

•  •         •         *         « 

S4. 1.5.1  Front/angular  automatic 
protection  system. 

•  •         •         *         * 

(b)  For  the  purposes  of  sections  S4.1.5 
through  84. 1.5. 3  and  S4.2.6  through 
S4.2.6.2  of  this  standard,  an  inflatable 
restraint  system  means  an  air  bag  that  is 
activated  in  a  crash. 

•  •         •         «         * 

S4  5  2  Readmess  indicator.  An 
occupant  protection  system  that  deploys 
in  the  event  of  a  crash  shall  have  a 
monitoring  system  with  a  readiness 
indicator  The  indicator  shall  monitor 
its  own  readmess  and  shall  be  clearly 
visible  from  the  driver's  designated 


seating  position.  If  the  vehicle  is 
equipped  with  a  single  readiness 
indicator  for  both  a  driver  and  passenger 
air  bag,  and  if  the  vehicle  is  equipped 
with  a  cutoff  device  permitted  by  S4.5.4 
of  this  standard,  the  readiness  indicator 
shall  monitor  the  readiness  of  the  driver 
air  bag  when  the  passenger  air  bag  has 
been  deactivated  by  means  of  the  cutoff 
device,  and  shall  not  illuminate  solely 
because  the  passenger  air  bag  has  been 
deactivated  by  the  manual  cutoff  switch. 
A  list  of  the  elements  of  the  system 
being  monitored  by  the  indicator  shall 
be  included  with  the  information 
furnished  in  accordance  with  S4.5.1  but 
need  not  be  included  on  the  label. 
*        *        •        •        • 

S4.5.4  Passenger  Air  Bag  Manual 
Cutoff  Device. 

Passenger  cars,  trucks,  buses,  and 
multipujpose  passenger  vehicles 
manufactured  before  September  1 ,  2000 
may  be  equipped  with  a  device  that 
deactivates  the  air  bag  installed  at  the 
right  front  passenger  position  in  the 
vehicle,  if  all  the  conditions  in  S4.5.4.1 
through  S4.5.4.4  are  satisfied. 
***** 

Issued  on  December  26,  1996. 
Donald  C.  Bischoff, 

Executive  Director. 

[PR  Doc.  96-33306  Filed  12-30-96;  11:00 
am] 

BILLING  CODE  4eiO-6»-P 


808 


Federal  Register   f  Vol.  62.  No.  3  /  Mondav.  Tannarv  fi.  1Qq7  /  PmnnspH  Rnlsc 


Federal  Register  /  Vol.  62,  No.  3  /  Monday,  January  6,  1997  /  Proposed  Rules 


807 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Doclcet  No.  74-14;  Notice  108] 
RIN2127-AG59 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  NHTSA  is  proposing  to 
amend  the  agency's  occupant  crash 
protection  standard  to  ensure  that 
vehicle  manufacturers  can  depower  all 
air  bags  so  that  they  inflate  less 
aggressively.  The  agency  is  taking  this 
action  as  part  of  its  comprehensive 
efforts  to  reduce  the  fatalities  and 
injuries  that  current  air  bag  designs  are 
causing  in  relatively  low^  speed  crashes 
to  small,  but  growing  numbers  of 
children,  and  occasionally  to  adult 
drivers.  Taken  together,  these  efforts 
would  affect  all  existing  air  bag 
vehicles,  as  well  as  those  produced  in 
the  next  several  model  years. 

Based  on  agency  research  and 
analysis  regarding  the  optimal  range  of 
air  bag  "depowering,"'  the  agency  has 
tentatively  concluded  that  an  average 
depowering  of  20  to  35  percent  would 
reduce  the  risk  of  fataHties  in  low  speed 
crashes,  while  substantially  preserving 
the  life  saving  capabilities  of  air  bags  in 
higher  speed  crashes.  The  agency  is 
considering  the  adoption  of  either,  or 
both,  of  two  different  approaches  that 
would  permit  or  facilitate,  but  not 
require,  such  depowering  of  current  air 
bags.  One  approach  would  be  to  reduce 
the  stringency  of  the  chest  acceleration 
requirement  which  an  unbelted  dummy 
must  meet  in  a  crash  test  at  speeds  up 
to  30  mph.  The  other  approach  was 
recently  requested  by  the  American 
Automobile  Manufacturers  Association 
in  a  letter  superseding  its  earlier 
petition  for  rulemaking.  It  would 
replace  the  unbelted  crash  test 
requirement  with  a  sled  test  protocol 
incorporating  a  125  millisecond 
standardized  crash  pulse.  NHTSA  is 
seeking  comments  and  information 
concerning  the  relative  desirability  of 
these  two  approaches,  including 
supporting  data  from  industry  for  the 
sled  test.  The  agency  also  seeks 
comments  on  whether  the  same  or 
different  requirements  should  apply  to 
the  passenger  and  driver  positions. 

There  is  a  possibility  that  while  this 
rulemaking  would  prevent  a  significant 


number  of  air  bag  fatahties,  and  make  it 
possible  to  design  air  bags  so  that  they 
save  increased  numbers  of  belted 
occupants,  it  could  also  result  in  an 
even  larger  niunber  of  unbelted 
occupants  not  being  saved  by  air  bags. 
Accordingly,  the  agency  is  requesting 
comments  on  the  appropriate  duration 
of  such  an  amendment.  If  there  are 
adverse  safety  tradeoffs,  and  smart  air 
bags  offer  a  way  of  preventing  air  bag 
fatalities  while  not  causing  similar 
tradeoffs,  it  would  be  desirable  to  limit 
the  duration  of  the  amendment  so  that 
depowering  is  only  an  interim  measure. 
NHTSA  currently  contemplates  that  the 
amended  requirement  would  remain  in 
effect  for  botli  passenger  and  driver  air 
bags  until  smart  air  bags  are  installed 
pursuant  to  a  mandated  phase-in 
schedule.  Establishing  that  schedule 
and  appropriate  performance 
requirements  will  be  the  subject  of  a 
separate  rulemaking  proceeding. 

NHTSA  is  also  announcing  its 
granting  of  a  petition  by  Anita  Glass 
Lindsey  to  commence  a  rulemaking 
proceeding  to  consider  whether  to 
specif\-  the  use  of  a  dummy  representing 
a  small-statured  female  in  testing  the 
performance  of  safety  belts  and  air  bags. 
DATES:  Conunents  must  be  received  by 
February  5,  1997. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
notice  and  be  submitted  to:  Docket 
Section,  Room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  S\V,  Washmgton,  DC 
20590.  (Docket  Room  hours  are  9:30 
a.m. -4  p.m..  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  air  bags  and  related 
rulemakings:  Visit  the  NHTS.A  web  site 
at  http:.//www. nhtsa.dot.gov  and  select 
"AIR  B.^GS:  Information  about  air 
bags." 

For  non-legal  issues:  Mr.  Clarke 
Harper,  Chief.  Light  Duty  Vehicle 
Division,  NFS-11,  National  Highway 
Traffic  Safety  .Administration,  400 
Seventh  Street,  S\V.  Washington.  DC 
20590.  Telephone:  (202)  366-2264.  F"ax: 
(202)  366^329. 

For  legal  issues:  J.  Edward  Giancv. 
Office  of  Chief  Counsel.  NCC-20, 
National  Highway  Traffic  Safety 
.Administration,  400  Seventh  Street,  SVV. 
Washington,  DC  20590.  Telephone: 
(202)  366-2992.  Fax:  (202)  366-3820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background, 

A.  How  Air  Bags  Work. 

B.  Circumstances  of  .Mr  Bag  Fatalities. 

II.  The  Safety  Problem:  Frontal  Impacts  and 

Air  Bags — Lives  Saved,  and  Lives  Lost. 
A.  Frontal  Impacts. 


B.  Air  Bags:  Lives  Saved,  and  Lives  Lost 

III.  Search  for  Solutions. 

A.  The  Early  Years. 

B.  The  Last  Five  Years. 

C.  Recent  Petitions  for  Rulemaking 

IV.  CKerview  of  Comprehensive  NHTSA  Plan 

for  Addressing  Problem. 
V  Depowering  Air  Bags 

A.  Results  of  NHTSA  Test  Program 

B.  Effects  of  Depowering  and  Optimizing 

1.  Passenger  Air  Bags 

2.  Driver  Air  Bags 

C.  Alternative  Propiosals 

1.  Approach  I — Temporan,-  Change  in 
Unbelted  Chest  .Acceleration 
Requirement 

2.  Approach  II — Temporary  Replacement 
of  Unbelted  Crash  Test  Requirement 
with  a  Sled  Test  Protocol  Incorporating 
a  Standardized  Crash  Pulse. 

3.  Request  for  .Additional  Information. 
D  Consideration  of  Other  .Alternatives. 

E,  Effective  Date  and  Comment  Period. 

F.  Relationship  to  Other  .Actions. 

VI.  Response  to  AAM.A  and  CFAS  Petitions 
Vn  Granting  of  Petition  to  Consider  Using 
5th  Percentile  Female  Dummv 

VIII.  Rulemaking  .Analyses  and  Notices. 

A.  Executive  Order  12866  and  DOT 
Regulaton,-  Policies  and  Procedures. 

B.  Regulatory  Flexibility  .Act 

C  .National  Environmental  Policy  Act. 
D  Executive  Order  12612  (Federalism). 
E.  Civil  )ustice  Reform. 

IX.  Request  for  Comments. 

Appjendix:  Past  Public  Corrunents  Related  to 
Depowering  .Air  Bags 

I.  Background 

In  1984,  the  Department  of 
Transportation  issued  a  final  rule 
requiring  the  installation  of  automatic 
protection  (e.g..  air  bags,  automatic 
belts,  passive  interiors)  in  passenger 
cars.  49  Fed.  Reg.  28962:  July  17,  1984 
The  Department  took  this  step  to 
increase  the  protection  of  vehicle 
occupants,  especially  unbelted  ones.  At 
the  time,  only  12  5  percent  of  occupants 
wore  their  safety  belts,  and  only  one 
state  required  all  motorists  to  buckle  up. 

In  1991,  Congress  mandated  the 
installation  of  air  bags  in  both  passenger 
cars  and  LTV's  with  a  gross  vehicle 
weight  rating  (GVWR)  of  8,500  pounds 
or  less.  (LTV "s  generally  include  vans, 
pickup  trucks,  buses,  and  sport  utiUty 
vehicles  with  a  gross  vehicle  weight 
rating  of  10.000  pounds  or  less).  The 
Internioda!  .Surface  Transportation 
Efficiency  Act  required  that  air  bags  be 
put  in  all  new  cars  by  the  beginning  of 
model  ypa.'-  1998  and  in  all  new  LTV's 
by  the  beginning  of  model  year  1999. 

Much  has  changed  since  1984.  and 
even  since  1991   The  cumulative 
production  of  a  :  bag  cars  and  LT\' s 
reached  the  10,000,000  mark  for  driver 
air  bag  vehicles  during  model  year  1992 
and  for  dual  air  bag  vehicles  during 
model  year  1995  Air  bags  are  now 
standard  equipment  on  most  passenger 
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cars  and  LTV's.  As  of  the  end  of  model 
year  1996.  approximately  56  million  air 
bag  vehicles  have  been  produced  for 
sale  in  the  United  States  '  Safety  belt 
use  has  reached  approximately  68 
percent.  ^  Forty-nine  States  and  the 
District  of  Columbia  require  the  use  of 
safety  belts,  and  all  jurisdictions  require 
the  use  of  child  safety  seats.  While 
males  account  for  a  sizable  majority  of 
the  nonusers  of  safety  belts,  females  still 
account  for  40  percent  of  the  nonusers.  "* 

N'HTSA  estimates  that  air  bags  have 
deployed  more  than  800,000  tmies  in 
crashes  and  havr  saved  approximately 
1.664  lives  (164  passengers  and  1.500 
drivers)  as  of  November  1996. 
onfoitunately,  air  bags  also  have  fatally 
injured  at  least  32  children.  1  adult 
passenger,  and  19  drivers  in  low 
seventy  crashes  in  the  I'ruted  States. 
Apart  from  the  nine  fatally-injured 
infants  (included  in  the  figure  of  32 
above],  most  of  the  fatallv-iniured 
occupants  were  unbelted.  Thus,  while 
the  number  of  people  being  saved  by  air 
bags  is  growing  annually,  so  is  the  much 
smaller,  but  significant  number  of 
people  being  fatally  injured  by  air  bags. 

A  How  Air  Bags  Work 

When  a  vehicle  has  a  frontal  impact, 
its  occupants  begin  to  move  forward  in 
response  to  pre-impact  braking  or  the 
deceleration  of  the  vehicle  during  the 
impact.  If  unrestrained,  front-seat 
occupants  will  move  forward  in  a 
fraction  of  a  second  and  hit  the  steering 
wheel,  dashboard  or  windshield.  To 
move  into  place  in  time  to  catch  the 
occupants  in  moderate  and  high  speed 
crashes,  air  bags  must  inflate  very 
quickly — faster  than  the  blink  of  an  eye. 


To  ensure  that  the  air  bag  provides 
enough  resistance  to  keep  large  as  well 
as  small  occupants  from  "bottoming 
out"  the  air  bag  and  hitting  the  vehicle 
interior,  the  amount  of  gaseous  pressure 
within  air  bags  must  be  carefully 
modulated.  This  is  done  by  controlling 
both  the  rate  at  which  gas  is  pumped 
into  the  air  bag  as  well  as  the  rate  at 
which  the  gas  is  released  from  the  air 
bag  through  vents  or  the  porosity  of  the 
fabric. 

An  example  from  a  non-automotive 
context  will  help  to  show  the 
importance  of  modulating  the  air 
pressure  in  air  bags.  Vented  air  cushions 
are  sometimes  used  by  stunt  performers 
who  jump  or  dive  from  a  great  height  to 
absorb  the  energy  of  their  fall.  If  the 
vents  don't  allow  enough  of  the  pressure 
in  the  cushion  to  be  released  as  the 
performer  hits  it,  the  cushion  will  be  too 
rigid  and  will  fail  to  absorb  enough  of 
the  performer's  energy,  causing  injury. 
On  the  other  hand,  if  the  vents  release 
too  much  pressure,  the  cushion  will 
"bottom  out,"  thus  allowing  the 
performer  to  strike  the  ground,  also 
causing  injury. 

B.  Circumstances  of  Air  Bag  Fatalities 

Air  bags  need  time,  and  space,  to 
inflate.  The  sudden  release  of  energy  by 
an  inflating  air  bag  caji  harm  some  front 
seat  occupants,  particularly  if  thev  are 
too  close  to  the  air  bag  at  the  time  of 
deployment.  Properly  restrained 
occupants  of  a  vehicle  seat  moved  back 
from  the  dashboard  as  far  as  possible, 
and  even  most  unrestrained  teenagers 
and  adults,  will  meet  the  air  bag  after 
the  initial,  sudden  release  of  energy. 
However,  some  occupants  either  start 


out  very  close  to  the  steering  wheel  or 
dashboard  or  end  up  there.  Most  child 
fatalities  attributed  to  an  air  bag  fall  into 
one  of  two  groups:  tlj  infants  riding  in 
rear-facing  infant  seats,  thus  placing 
them  very  close  to  the  air  bag  at  tie  time 
of  deployment,  or  (2)  older  children 
riding  forward-facing  without  any  tvoe 
of  restraint,  thus  allowing  them  to  slide 
forward  during  pre-crash  braking  so  thai 
they  were  too  close  to  the  air  bag  when 
it  deployed.  A  majority  of  the  fatally- 
injured  drivers  were  short-statured 
women  who  moved  the  driver's  seat 
forward.  More  than  half  ot  the  fatallv- 
injured  drivers  were  not  using  any 
of  restraint. 


/pe 


II.  The  Safety  Problem;  Frontal  Imparts 
and  Air  Bags — Lives  Saved,  and  Lives 
Lost 

The  number  of  air  bag  fatalities  and 
the  likelihood  of  those  fatalities  must  be 
carefuih  compared  to  the  likelihood  of 
other  related  events  in  evaluating 
solutions  to  the  causes  of  those 
fatalities, 

A.  Frontal  Impacts 

Frontal  imparts  are  the  number  one 
fatality  and  injury-causing  mode  of 
crash,  resulting  in  64  percent  of  all 
driver  and  right-front  passenger 
fatalities  and  65  percent  of  all  ariver 
and  right-front  passenger  AIS  2-5 
injuries.  (AIS  2-.S  stands  for 
Abbreviated  Injury  Scale  levels  of 
moderate  to  critical  injuries.]  The 
estimated  fatality  and  injury  totals  for 
1994  are  shown  below.  The  injuries  are 
those  for  National  Accident  Sampling 
System-Crashworthmess  Data  System 
(NASS-CDS)  towaway  accidents  only. 
(See  table  below.) 


1994  Fatalities  and  Moderate  to  Serious  Injuries  in  Frontal  Impacts 

[Passenger  Cars  and  Light  Trucks] 


Fatalities 
Injuries  .... 


Total 


Drivers         Right  front    i      j 
urivers       passengers  I       '°^^' 


13,437 
124,484 


3.814 
30.299 


^7.?h■■ 

154.78?. 


^137,921 


'34,113        172.034 


'The  numbers  of  fatalities  and  injuries  for  drivers  far  exceed  those  for  passengers  in  large  measure  because  approximately  80  percent  of  fron^ 
seat  occupants  are  drr.ers.  r-r-  ,        f 

^The  figures  'or  right  fror.t  passe^ge'S  include  the  following  figures  for  children  under  the  age  of  13:  approximately  266  fatalities  and  643  moa- 
erate  to  serious  'njunes. 


'  fher  27  000  000  of  those  vehicles  have  both 
driver  and  passtnsjer  dir  bags 

-Beit  use  among  fatallv  iniured  front  seal 
occupants  of  cars  and  LTV's  is  lower, 
approximately  37  percen!.  besed  on  1995  data  from 
the  Fsta!  .\ccident  Repor.ing  System  (PARS).  The 


lowness  of  this  rate  reflects  e  n^oiber  of  factors. 
including  the  belt  use  rate  by  moior-.sts  m  general 
and  the  effectiveness  of  belt  use  in  preventing  fatal 
injury.  A  more  useful  belt  use  rate  is  !he  rate  among 
occupants  involved  in  potentially  fatal  crashes 
Those  crashes  include  all  fatal  crashes  as  well  as 
all  crashes  in  which  there  would  have  been  a 


fatality  but  for  belt  use.  The  use  rate  in  potentially 
fatal  crashes  is  slightly  over  50  percent. 

'This  figure  is  based  on  a  September  1994  study 
by  Reinfurt  et  al.  of  belt  use  in  North  Carolina. 
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B.  Air  Bags:  Lives  Saved,  and  Lives  Lost 

As  the  agency  has  confronted  the 
problem  of  low  speed  fatalities  and 
injuries  from  air  bags,  it  has  faced  a 
serious  dilemma.  On  the  one  hand,  air 
bags  have  proven  to  be  highly  effective 
in  Inducing  fatalities,  and  are  resulting 
in  substantial  net  benefits  in  terms  of 
lives  saved.  The  agency  estimates  that, 
to  date,  air  bags  have  saved  1,664 
drivers  and  passengers  (1,500  drivers 


and  164  passengers).*  Current  air  bags 
could  save  an  estimated  slightly  more 
than  3,000  lives  each  year  in  passenger 
cars  and  light  trucks  when  all  cars  on 
the  road  are  equipped  with  dual  air 
bags. 

At  the  same  time,  air  bags  are  actualh 
causing  fatahties  in  some  situations, 
especially  to  children.  As  of  November 
30,  1996,  NHTSA's  Special  Crash 
Investigation  program  had  identified  32 
crashes  in  this  countr\'  in  which  the 


deployment  of  the  passenger  air  bag 
resulted  in  fatal  injuries  to  a  child  The 
agency  has  examined  all  air  bag  cases 
with  child  fatahties  in  its  Fatal  Accident 
Reporting  System  (PARS)  and  believes  it 
has  identified  all  cases  involving  air 
bag-related  fatalities.  One  adult 
passenger  has  been  fatally  injured  la 
woman  in  her  90's).  On  the  driver  side, 
19  drivers "  have  been  fatally  injured  in 
this  countrv   (See  table  below.) 


Air  Bags:  Cumulative  Lives  Saved  and  Fatalities  Caused  (1986-Present) 

[Passenger  Cars  and  Light  Trucks] 


Drivers        "'PW '?"' 


passengers 


iota' 


Lives  saved  

Fatalities  caused  

1,500 
19 

164 
33i 

:,664 
52 

Net  lives  saved  ...    . 

1.48- 

:3,i 

1,612 

Passenger  Fatalities.  The  annual 
number  of  fatalities  involving  children 
is  steadily  growing;  all  have  occurred  in 
1993  and  later  calendar  years.  As  noted 
above,  32  children  have  been  fatally 
injured  to  date.  (See  tables  below.) 

It  appears  that  the  children  most  at 
risk  are  infants  in  rear-facing  infant 
restraints  and  children  not  using  any 
type  of  restraint.  All  of  the  infant 
fatalities  (9)  involved  infants  in  rear- 
facing  child  seats.  Most  of  the  other 
children  were  not  using  any  type  of 
safety  restraint  Of  those  other  children. 
18  were  unrestrained,  two  more  were 
wearing  only  the  lap  belt  with  the 


shoulder  belt  behind  them,  and  two 
were  wearing  a  lap  and  shoulder  belt  at 
the  time  of  the  crash  In  addition,  there 
was  a  one-year-old  child  who  was 
fatally  injured  while  riding  m  a  child 
seat  that  was  not  belted  to  the  vehicle 
seat.  (See  table  below.) 

Most  children  were  either  infants  or 
children  aged  4-7  years  old  fSee  table 
below.) 

The  crashes  in  which  the  rhildren 
were  fatally  injured  involved  prH-impacf 
braking,  and  occurred  at  relativelv  low 
speeds.  Infants  in  rear-fncing  child  seats 
are  ver\'  close  to  the  dashboard  e\cn 
before  pre-impact  braking,  .^s  to  almost 
all  of  the  oldnr  chiidren,  the  nonuse  or 


improper  use  of  safety  belts  in 
conjunction  with  pre-impact  braking 
resulted  in  their  forward  movement 
such  that  they  were  \pr%-  close  to  the 
mstrumen*  panel  and  the  air  bag  system 
when  the  air  bag  deployed.  Because  of 
this  proximity,  the  children  appear  to 
nave  sustained  fatal  head  or  neck 
injuries  from  the  rieploymc  passenger 
air  bag. 

In  addition  to  the  32  children  who 
ha\e  bee:;  fatdi!\  mjureci  daring 
passenger  air  Dag  depiuvments,  as  noted 
above,  oi.e  aduit,  a  woman  m  r.cr  90'<. 
sustained  a  fatal  injurv  that  appears  to 
be  due  to  ar.  a:i  bag  depioymeni. 


Infant  Passenger  Air  Bag-Reuvted  Fatalit'es  (in  Rear-Facing  Inf.ant  seats) 

[By  MY  of  Vehicle  and  C^  of  Fataliry] 


■ 

CY  89 

CY90 

i 

CY  91       C"^  92    '   Cv  93 

CY  9^       CY  95 

CVGG 

Total  No 

of  infant 

pas- 

sengei 
air  t5ag 
fataiit'e's 

No   of  vertc.fcs 

prooucec  A- 

passenge'  air 

bags 

MY  89 

1 

78  000 

MY  90 

149  000 

MY  91  

44  000 

MY  92 

421  000 

MY  93 



1  352  000 

MY  94  

1 
2 

1 
4 

1 

2 

6 
1 

5  547  OOC 

MY  95 

6  935  000 

MY  96 

10  750  000 

Total  

3 

6 

9 

27  27^  000 

'This  estimate  of  gross  savings  is  cumulative, 
through  November  1,  1996.  The  net  savings  would 
be  1,612. 


'The  figure  of  19  is  based  on  information  that 
NHTSA  has  developed  through  NTfTSA's  Special 
Crash  Investigation  program  ana  is  not  a  census. 


Studies  of  F.\RS  data  are  underway  to  obtain  a 
more  precipe  figu.-e. 
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Child  (Non-Infant)  Passenger  Air  Bag-Related  Fatalities 

[By  MY  of  Vehicle  and  CY  of  Fatality] 


eves 

1 

CY90 

CY91 

CY92 

CY93 

CY94 

CY95 

CY96 

Total  No. 
of  child 
(nonnrv 

fant)  pas- 
senger 
air  bag 

fatalities 

No.  of  vehicles 

w/passenger 

air  bags 

MY  89 

78,000 

149,000 

44,000 

421,000 

1,352,000 

5,547,000 

8,936.000 

10,750,000 

MY  90 

MY  91  

•  * 

MY  92 

MY  93 

1 

1 
3 

1 

1 
1 
3 

3 
5 

12 
3 

MY  94 

1 
8 
3 

MY  95 

MY  96 

Total  

1 

5 

5 

12 

23 

27,277,000 

,   1 

UMI 


AGE  OF  Children  Fatally  Injured  in  Air  Bag  Deployments 

<1 

1 

2 

3 

4           56'7'8'9ll0 

11 

12 

13 

Total 

9  

1 

1 

5           7  '         4  ;         3  ;  2     

i       32 

Type  of  Restraint  Used  by  Chil- 
dren Fatally  Injured  by  Air 
Bags 


Type  of  restraint  used 


No.  of 
chil- 
dren 


None  

Lap  belt  only  

Lap  arxl  shoulder  belt 

Rear-faang  infant  restraint  attached 
to  vehicle  seat  

Forward-faang  child  restraint  at- 
tached to  vehicle  seat .": 

Booster  seat 

Other*  

Total 


18 
2 
2 


32 


*0ne  fatally  injured  child  was  reponedly 
strapped  into  a  forward  faang  child  seat,  but 
the  child  seat  was  rrot  attached  to  the  vehicle 
seat. 


Driver  Fatalities.  As  of  November  15, 
1996,  NHTSA's  Special  Crash 
Investigation  (SClj  program  had 
identified  19  minor  to  moderate  severity 
crashes  in  which  fatal  injuries  to  the 
driver  were  associated  with  the 
deploynient  of  the  driver  air  bag.'  The 
data  suggest  that  unrestrained  small- 
statured  and/or  older  drivers  are  more  at 
risk  than  other  drivers  from  a  driver  air 
bag.  (See  tables  below.)  The  agency 
notes  that  older  dnvers  are  more  at  risk 
than  younger  drivers  under  a  wide  range 
of  crash  circumstances,  regardless  of 
type  of  restraint  used. 

NHTSA  notes  that  these  driver 
fatalities  are  verv  rare  in  comparison  to 
the  number  of  vehicles  equipped  with 
driver  air  bags  and  to  the  number  c! 
drivers  saved  by  air  bags.  Further, 
NHTSA  notes  that  the  last  reported 


fatality  in  the  United  States  of  a  female 
driver  5  feet  2  inches  or  shorter  in  an 
air  bag  deployment  occurred  in 
November  1995,  13  months  ago. 

Proper  belt  use  is  important.  Ten  of 
the  19  drivers  were  known  to  have  been 
unrestrained  at  the  time  of  the  crash  Of 
the  six  persons  properly  using  both  lap 
and  shoulder  belts,  two  appeared  to  be 
out  of  position  (slumped  over  the  wheel 
due  to  medical  conditions),  (See  tables 
below.) 


Driver  Air  Bags;  Fatalities  and  Lives  Saved— All  Drivers 

[Fatalities  Shown  by  MY  of  Vehicle  and  CY  of  Fatality] 


CY  89       CY  90 

1 

CY91 

CY92 

CY93 

CY94 

CY  95   ;   CY  96 

Driver  air 

bag  fatali-  ; 

ties 

1 

Drivers 

saved  by 

air  bag 

—  — 

No.  of  vehicles 

produced  w/ 

driver  air  bags 

MY  89  

1 

1 
1 

1 

6 
6 
2 

500,000 
2,500,000 
2,867,000 
5.084,000 
7.597,000 
9,886,000 
13.686.000 
14,055,000 

MY  90  

1 

1 
2 

1 
1 
1 

2 

MY  91  

2 

MY  92  

1 

MY  93  

MY  94  

2 

1 

3 

1 



MY  95  

1 

MY  96  

Total  

1 :       3 

2 

3 

' 

1 

4 :        1 

19  1 

1.500 

56,175,000 

'But  we  footnote  7  below  concerning  reported 
driver  faulities  in  Canada. 
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Driver  Air  Bag  Fatalities— Women  (5'2"  or  Less) 

[By  MY  of  Vehicie  and  CY  o(  Fatality] 


CY89 

CY90 

CY91 

CY92 

CY93 

CY  94       CY  95 

CY96 

Total  No.  of 
drtvef  air 
beg  fatali- 
ties (women 
5-2"  Of  less) 

No.  of  vehctes 

produced  w/ 

drivef  air  t»gs 

MY  89 

1 
1 
1 

1 

«uvi  nrvi 

MY  90 

1 

1 

3  '           0  ivm  nrvi 

MY  91  

1               1 

3 
2 

2  867  OOO 

MY  92 

1 

1 

5,084,000 
7,597,000 
9  886  000 

MY  93 

MY  94 

1 

1 

MY  95 

13.686.000 
1^  (v;<;  fwi 

MY  96 

i 

1 

I                     '^,V».^W.WVf 

Total  

1 

! 
1  '          1 

2  1             1               -1  i 

iQ  i         =.fi  i7<;  rwvi 



,          .^,\^y^\j 

Driver  Air  Bag  Fatalities— Other  Adults 

[By  MY  of  Vehicte  and  CY  of  Fatality] 


1 

CY89 

i                1 

i                        ! 

CY90   !   CY91    ;   CY92 

1                               ; 

■ 

CY  93   :    CY  94       CY  95 

Total  No. 
of  driver 

^^^      fatalrt.es 
i      (other 
adults) 

No.  of  vehctes 

produced  w/ 

drrver  aif  bags 

MY  89 

500  000 

MY  90 

1 
1 

2 

3 
3 

2  500  000 

MY  91  

1 

1 

2,867,000 
5  084  000 

MY  92 

MY  93 

7  597  000 

MY  94  

2 

2 

1 

9886  000 

MY  95 



1 

13  686  000 

MY  96 

14  055  000 

1    

t 

Total  

2!                        1 

•              a 

1                       9 

56  1 75  000 

AGE  OF  Drivers  Fatally  Injured  in  Air  Bag  Deployments 


<20 


20-29 


30-39 


40-49 


50-59 


60-69 


70-79 


>80 


Total 


1 


19 


Type  of  Restraint  Used  by  Drivers 
Fatally  Injured  in  Air  Bag  De- 
ployments 


Type  of  restraint  used 


None  

Belts  misused  

Lap  and  shoulder  belt  (Driver 
blacked  out  and  slumped  forward 
at  time  of  crash  due  to  medical 
concfttion) 

Lap  and  shoulder  belt 

Unknown 

Total  


No.  of 
drivers 


10 

1 


19 


'"NfHTSA  is  aware  of  a  number  of  fatalities  in 
Canada  reportedly  related  to  air  bag  deployment, 
but  only  two  in  recent  times.  One  was  a  November 
1996  crash  in  Canada  in  which  a  5  foot  3  inch 


Comparison  of  Passenger  and  Driver  Air 
Bag  Fatalities 

Several  comparisons  need  to  be 
drawn  between  the  trends  and  patterns 
of  child  fatalities  and  the  apparent 
trends  and  patterns  of  driver  fatalities. 
The  annual  number  of  child  fatalities  is 
clearly  growing  steadily  as  the  number 
of  deployments  increases.  The  annual 
number  of  adult  fatalities  does  not 
appear  to  be  growing.  If  anything,  it 
appears  to  be  decreasing,  based  on 
currently  identified  fatalities.  (See  tables 
below.) 

Most  child  fatalities  (24  of  32)  have 
occurred  in  model  year  1994  and  1995 
vehicles.  In  contrast,  only  4  of  the  19 
driver  fatalities  have  ocxrurred  in  a 
vehicle  manufactured  after  model  vear 


belted  female  driver  was  fatally  iniured  in  a  model 
year  1996  Ford  Ranger.  In  addition,  there  was  e 
November  1996  crash  in  which  a  5  foot  2  inch 
belted  female  driver  was  fatally  injured  in  a  model 


1992.  The  absence  of  fatalities  in  recent 
model  year  vehicles  appears  even  more 
pronounced  in  the  case  of  women  5  feet 
2  inches  or  shorter  Only  one  woman  5 
feet  2  inches  or  shorter  has  died  in  a 
post  model  year  1992  vehicle^"  Most 
fatalities  of  short-statured  women 
occurred  in  model  year  1990-1992 
vehicles.  (See  tables  below. j 


vear  1993  Lexus  These  Canadian  accidents  are  noi 
included  in  the  driver  fatality  figures  cited  in  this 
notice.  (Similarly,  lives  saved  by  air  begs  outside 
the  b'nited  States  are  not  included  in  the  savings) 


VaAora\    DamctBr    /    Vrti      R9      \In      Q     /    Mnnrlai,     Tnn...^..^.    c      i  nriT     /    n... 


J    n..l 
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Comparison  of  Driver  and  Child  Air  Bag-Related  Fatalities  by  Calendar  Year  of  Fatality 


CY89       CY90      CY91       CY  92       CY  93       CY  94       CY  95 


CY96 


Total 


Drivers 


Women  (S^"  or  less)  

1 

1 
2 

■  — 

1 

2 

1 

1 

4     ... 

4 

10 

Other  adults  

1 

9 

Total  

1 

3 

2 

3 

5 

4 

1 

19 

Children 


Children  (norHnfant)  

1 

5 

5 
3 

1 
12 

6 

23 
g 

Infants  

Total  

1 

5 

8 

18 

1 

32 

Comparison  of  Driver  and  Child  Air  Bag-Related  Fatalities  by  Model  Year  of  Fatality 


MY  89  ,   MY  90      MY  91    •   MY  92 


MY  93 


MY  94   I   MY  95 


MY  96       Total 


Drivers 


Women  (5'2"  or  less)  

1 

— 1 

3 
3 

3 
3 

2 

1 
2 

1 

10 

Other  adults  

i  

1 

9 

Total  

1 

6 

6 

2 

3 

1 

19 

• 

Children 

Non-infant  Children 

3 

5 
2 

11 
6 

4 

1 

23 

Q 

Infants  

Total  

3 

7 

17 

5 

32 

Potential  Number  of  Persons  Saved 
Versus  the  Potential  Number  Fatally 
Injured  by  Current  Air  Bags 

The  dilemma  faced  by  NHTSA,  and 
ultimately  the  public,  is  how  to  address 
the  problem  of  low  speed  fatalities  from 
air  bags  while  preserving  their 
substantial  life-saving  benefits.  Based  un 
analyses  of  real  world  data,  NHTSA 
estimates  that  if  all  passenger  cars  and 
light  trucks  on  the  road  today  had 
current  air  bags,  there  would  be  more 
than  3.000  lives  saved  each  year,  as 
compared  to  a  no-air-bag  fleet  (assuming 
current  belt  use  rates).  More  than  two- 
thirds  of  the  persons  saved  would  be 
persons  not  using  any  type  of  safety 
belt. 

On  the  driver  side,  616  belted  drivers 
and  1,686  unbelted  drivers  would  be 
saved,  for  a  total  of  2,302  lives  saved. 
This  IS  a  net  figure,  i.e.,  it  accounts  for 
the  possibility  of  25  drivers  being  fatallv 
injured  annually  by  an  air  bag.  Given 
that  the  average  annual  rate  of  driver 
fatalities  for  the  last  five  years  apoears 
to  be  three,  and  that  the  annual  rate 
does  not  appear  to  be  increasing,  the 
projected  figure  of  25  may  be  somewhat 
overstated. 

The  potential  number  of  bves  saved 
by  passenger  air  bags  is  much  smaller 


than  driver  air  bags  primarily  because 

the  passenger  seat  is  occupied  much 
less  frequently  than  the  driver  seat.  If  all 
passenger  cars  and  light  trucks  had 
current  passenger  air  bags,  the  agency 
estimates  that  223  belted  and  491 
unbelted  passengers  aged  13  and  above 
would  be  saved  annually,  for  a  total  of 
714  lives. 

However,  this  figure  of  714  would  be 
partially  offset  by  air  bag-related 
fatalities  involving  children  12  and 
under.  If  current  rates  of  child  fatalities 
were  e.xperienced  in  an  all-air-bag  fleet, 
128  children  would  be  fatally  injured  bv 
air  bags  annually,  again  assuming  no 
technological  improvements,  changes  to 
air  bags,  or  behavioral  changes  by 
vehicle  operators  (e.g.,  ensuring  that  anv 
children  placed  in  the  front  seat 
properly  use  occupant  restraints  or. 
preferably,  placing  cliildren  in  the  rear 
seat)  The  figure  of  128  includes  90 
forward-facing  children,  most  of  whom 
would  be  unbelted,  and  38  infants  in 
rear-facing  child  restraints. 

NHTSA  emphasizes  that  this  and  the 
other  rulemaking  proceedings  and 
related  efforts  are  intended  to  ensure 
that  nsks  of  adverse  side  effects  of  air 
bags  are  reduced  so  that  these 
theoretically  projected  air  bag  fatalities 


do  not  materialize,  while  the  potential 
benefits  of  air  bags  are  retained,  to  the 
maximum  extent  possible.  Thus,  the 
agency  anticipates,  e.g..  that  these  other 
actions  wnll  result  in  proper  use  of 
restraints  by  increased  numbers  of 
people  and  that  the  number  of  children 
fatally  injured  would  not  be  so  high  as 
128.  However,  the  agency  does  not  have 
a  basis  for  estimating  the  exact  effect. 
Further.  NHTSA  recognizes  that  to  the 
extent  that  one  countermeasure  is 
effective,  the  potential  benefits  of 
another  countermeasure  could  be 
reduced.  The  Preliminary  Regulatory 
Evaluation  (PRE)  for  this  rulemaking 
gives  an  illustrative  example  of  the 
effect  that  labeling  could  have  in 
reducing  the  benefits  of  depowering  if 
the  labeling  were  10  percent  effective  in 
inducing  more  parents  to  place  their 
young  children  in  the  rear  seat.  (See 
page  IV-54.)  Likewise,  a 
countermeasure  may  reduce  the 
potential  disbenefits  of  another 
count enneasure.  To  the  extent  that  belt 
use  is  increased,  the  potential 
disbenefits  of  depowering  for  imbelted 
occupants  would  be  reduced.  NHTSA 
solicits  suggestions  for  how  it  can 
attempt  to  quantify  the  interaction 
between  its  various  initiatives  for 
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increasing  belt  use  and  decreasing  the        Projected  Annual  Lives  Saved  by  and 
adverse  side  effects  of  air  bags.  Fatalities  Due  to  Air  Bags  ■ ' 


Passenger  Cars  and  Light  Trucks 


Lives  Saved 
Fatalities  


Dnvers        ^'^  ^^°^ 
passengers 


2,327 
25 


714 
\26 


Total 


3.041 
153 


m.  Search  for  Solutions 

Over  the  last  five  years,  NHTSA  has 
taken  a  variety  of  steps  to  alert  the 
public  to  the  dangers  posed  by  air  bags 
to  children  and  to  explore  measures  for 
reducing  and  even  eliminating  those 
dangers.  The  steps  taken  in  1991-1995 
were  recounted  in  an  NPRM  published 
by  the  agency  on  August  6.  1996.  61 
Fed.  Reg.  40784. 

In  the  August  1996  NPRM.  the  agency 
proposed  several  amendments  to 
Standard  No.  208.  Occupant  Crash 
Protection,  and  Standard  No.  213.  Child 
Restraint  Systems,  to  reduce  the  adverse 
effects  of  air  bags,  especially  those  on 
children.  The  agency  explained  that 
eventually,  either  through  market  forces 
or  government  regulation,  it  expects 
"smart"  passenger  air  bags  to  be 
installed  in  passenger  cars  and  light 
trucks  to  mitigate  these  adverse  effects. 
NHTSA  indicated  that,  for  purposes  of 
the  NPRM,  it  considered  smart 
passenger  air  bags  to  include  any  system 
that  automatically  prevents  an  air  bag 
from  injuring  the  two  groups  of  children 
that  experience  has  shown  to  be  at 
special  risk  from  air  bags:  infants  in 
rear-facing  child  seats,  and  children 
who  are  out-of-position  (because  they 
are  unbelted  or  improperly  belted)  when 
the  air  bag  deploys. 

NHTSA  proposed  that  vehicles 
lacking  smart  passenger  air  bags  would 
be  required  to  have  new,  attention- 
getting  warning  labels  and  permitted  to 
have  a  manual  cutoff  switch  for  the 
passenger  air  bag.  By  limiting  the 
labeling  requirement  to  vehicles  without 
smart  passenger  air  bags,  NHTSA  hoped 
to  encourage  the  introduction  of  the 
next  generation  of  air  bags  as  soon  as 
possible.  NHTSA  proposed  to  define 
smari  air  bags  broadly  to  give 
manufacturers  flexibility  in  making 
design  choices.  The  agency  requested 
comments  concerning  whether  it  should 
require  installation  of  smart  air  bags 
and,  if  so,  on  what  date  such  a 
requirement  should  become  effective. 


NHTSA  also  requested  comments  on 
whether  it  should,  as  an  alternative,  set 
a  time  limit  on  the  provision  permitting 
manual  cutoff  switches  for  passenger  air 
bags  in  order  to  assure  the  timely 
introduction  of  smart  passenger  air  bags. 
Finally,  the  agency  proposed  to  require 
rear-facing  child  seats  to  bear  new, 
enhanced  warning  labels.  In  a  section  in 
the  August  1996  NPRM  titled  "Futiu^ 
Agency  Considerations,"  the  agency 
also  provided  a  discussion  of  possible 
technological  changes  to  address  the 
forcefulness  of  air  bag  deployment, 
ongoing  agency  efforts  to  evaluate  the 
effects  of  such  changes,  and  possible 
future  agency  regulatory  actions. 

C.  Recent  Petitions  for  Rulemaking 

Two  weeks  before  the  agency 
published  its  NPRM,  the  Parents' 
Coahtion  for  Air  Bag  Warnings 
submitted  a  petition  requesting  the 
agency  to  conunence  a  rulemaking 
proceeding  to  require  that  the  follovnng 
warning  label  be  placed  on  dashboard  of 
vehicles  with  passenger  air  bags: 

"WARNING:  DO  NOT  SEAT  CHILDREN  DM 
THE  FRONT  PASSENGER  SEAT.  AIR  BAG 
DEPLOYMENT  CAN  CAUSE  SERIOUS 
INJURY  OR  DEATH  TO  CHILDREN." 

After  the  agency's  publication  of  the 
August  1996  NPRM,  the  American 
Automobile  Manufacturers  Association 
(AAMA)  submitted  a  petition  for 
rulemaking  requesting  that  NHTSA 
immediately  announce,  by  means  of  a 
"direct  final  rule,"  an  amendment  to 
Standard  No.  208  to  replace  the  current 
30  mph  uiuestrained  dummy  barrier 
crash  test  requirement  with  a  sled  test 
protocol  incorporating  a  143 
millisecond  standardized  crash  pulse. 
The  petitioner  contended  that  the 
standard's  current  requirement  "directly 
dictates  the  level  of  the  air  bag's  inflator 
power  and  it  is  the  level  of  inflator 
power  that  unnecessarily  increases  the 
risk  of  injiuy  to  vehicle  occupants 
during  air  bag  deployment."  AAMA  also 
requested  that  the  agency  separately 


issue  a  notice  of  proposed  rulemaking  to 
propose  requirements  to  improve  the 
safety  of  drivers  and  passengers  who  are 
extremely  close  to  the  air  bag  at  the  Ume 
of  deployment,  based  on  the  latest 
International  Standards  Organization 
(ISO)  test  practices.  AAMA 
recommended  the  use  of  the  Hybrid  III 
small  female  dummy  in  the  driver 
position  and  appropriate  child  dummy 
in  the  passenger  position. 

On  September  1,  1996,  Ms.  Anita 
Glass  Lindsey  petitioned  the  agency  to 
commence  rulemaking  to  specify  the 
use  of  a  test  dummy  representing  a  5th 
percentile  female  '^  in  testing  the 
performance  of  safety  belts  and  air  bags. 
Currently,  Standard  No.  208  specifies 
the  use  of  only  a  50th  percentile  male 
test  dummy.  " 

On  September  17,  1996.  the  National 
Transportation  Safety  Board  (NTSB) 
issued  a  number  of  safety 
recommendations  to  NHTSA  for 
reducing  the  problem  of  child  fatalities 
caused  by  air  bags.  These 
recommendations  are  as  follows: 

1.  Immediately  evaluate  passenger  air 
bags  based  on  all  available  sources, 
including  NHTSA 's  recent  crash  testing, 
and  then  publicize  the  findings  and 
modify  performance  and  testing 
requirements,  as  appropriate,  based  on 
the  findings  of  the  evaluation. 

2.  Immediately  revise  Federal  Motor 
Vehicle  Safety  Standard  208,  Occupant 
Crash  Protection,  to  establish 
performance  requirements  for  passenger 
air  bags  based  on  testing  procedures  that 
reflect  actual  accident  environments, 
including  pre- impact  braking,  out-of- 
position  child  occupants  (belted  and 
unbelted),  properly  positioned  belted 
child  occupants,  and  with  the  seat  track 
in  the  fonvard-most  position. 

3.  Evaluate  the  effect  of  higher 
deployment  thresholds  for  passenger  air 
bags  in  combination  with  the 
recommended  changes  in  air  bag 
performance  certification  testing,  and 


' '  This  projection  is  based  on  the  assumption  that 
all  passenger  cars  and  light  trucks  on  the  road  have 
driver  and  passenger  air  bags.  It  does  not  take  into 
consideration  the  impact  of  this  proposal  or  any  of 


the  other  agency  actions  described  in  the  Overview 
and  Summary  section  above. 

'•  A  5th  percentile  Hybrid  ID  dummy  has  a 
standing  height  of  5  feet  and  a  weight  of  1 10 
pounds. 


"A  50th  percentile  Hybrid  III  dummy  has  a 
standing  height  of  5  feel,  8  inches  and  a  weight  of 
172  pounds 
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then  modify  the  deployment  thresholds 
based  on  the  findings  of  the  evaluation. 

4.  Establish  a  timetable  to  implement 
intelhgent  air  bag  technology  that  will 
moderate  or  prevent  the  air  bag  from 
deployment  if  full  deployment  would 
pose  an  injury  hazard  to  a  belted  or 
unbelted  occupant  in  the  right  front 
seating  position,  such  as  a  child  who  is 
seated  too  close  to  the  instrument  panel, 
a  child  who  moves  forward  because  of 
pre-impact  braking,  or  a  child  who  is 
restrained  in  a  rear-facing  child  restraint 
system. 

5.  Determine  the  feasibiUty  of 
applying  technical  solutions  to  vehicles 
not  covered  by  NHTSA's  proposed 
rulemaking  of  August  1,  1996,  to 
prevent  air  bag-induced  injuries  to 
children  in  the  passenger  position. 

On  November  8.  1996,  the  Center  for 
Auto  Safety  (CFAS)  petitioned  the 
agency  to  amend  Standard  No.  208  to 
specify  that  a  vehicle's  air  bags  must  not 
deploy  in  a  crash  if  the  vehicle's  change 
of  velocity  is  less  than  12  mph.  CFAS 
noted  that  many  of  the  crashes  resulting 
in  air  bag  fatalities,  especially  those  of 
children,  involved  very  low  changes  in 
vehicle  velocity.  CFAS  also  petitioned 
the  agency  to  institute  investigations  of 
several  vehicle  models  for  alleged 
defects  related  to  air  bag  deployment 

On  November  13,  1996,  the  AAMA 
submitted  a  letter  that  modified  the 
proposal  in  its  August  1996  petition  for 
rulemaking.  In  place  of  the  143 
millisecond  standjirdized  crash  pulse. 
AAMA  requested  a  sled  test  protocol 
incorporating  a  125  millisecond 
standardized  crash  pulse. 

Finally,  on  November  20,  1996.  CFAS 
and  Public  Citizen  petitioned  the  agency 
to  begin  rulemaking  to  require  dual 
inflation  air  bags.  These  bags  would 
inflate  more  slowly,  and  thus  less 
aggressively,  than  current  air  bags  in 
low-speed  crashes.  In  higher-speed 
crashes,  they  would  inflate  at  the  same 
rate  as  current  air  bags.  The  petitioners 
assert  that  their  proposal  is  the  best 
solution  in  the  near  future  and  is 
superior  to  depowering,  since 
depowering  involves  "some  trade-off  m 
safety  protection  and  will  not  add 
significant  protection  for  unrestrained 
children." 


rv.  Overview  of  Comprehensive 
NHTSA  Plan  for  Addressing  Problem 

NHTSA  is  implementing  a 
comprehensive  plan  of  rulemaking  and 
other  actions  (e.g..  primary  enforcement 
of  State  safety  belt  use  laws)  addressing 
the  adverse  effects  of  air  bags.  As  part 
of  that  plan.  NHTSA  is  issuing  three 
separate,  but  related,  notices  today. 
Each  notice  is  intended  to  ensure  that 
some  or  all  of  the  risks  are  reduced,  and 
benefits  retained,  to  the  maximum 
extent  possible.  They  provide 
immediate  and/or  interim  solutions  to 
the  problem.  A  later  notice,  a  proposal 
to  require  smart  air  bags,  would  provide 
a  permanent  solution. 

In  this  notice,  NHTSA  is  proposing  to 
temporarily  amend  the  agency's 
occupant  crash  protection  standard  to 
help  reduce  the  fatalities  and  injuries 
that  current  air  bags  are  causing  in 
relatively  low  speed  crashes  to  small, 
but  growing  numbers  of  children,  and 
occasionally  to  adults.  Based  on  agency 
research  and  analysis  regarding  the 
optimal  range  of  air  bag  depowering,  the 
agency  has  tentatively  concluded  that 
an  average  depowering  of  20  to  35 
percent  would  reduce  the  risk  of 
fatalities  in  low  speed  crashes,  while 
substantially  preserving  the  life-saving 
capabilities  of  air  bags  in  higher  speed 
crashes. 

The  agency  is  considering  the 
adoption  of  either,  or  both,  of  two 
different  approaches  that  would  permit 
or  facilitate  an  approximate  20  to  35 
percent  average  depowering  of  current 
air  bags.  One  approach  would  be  to 
temporarily  reduce  the  stringency  of  the 
chest  acceleration  requirement  that  an 
unbelted  dummy  must  meet  in  a  crash 
test  at  speeds  up  to  30  mph.  The  other 
approach  would  be  to  temporarily  adopt 
the  AAiMA's  modified  proposal  for  a 
sled  test  protocol  incorporating  a  125 
millisecond  standardized  crash  pulse. 

NHTSA  is  seeking  comments  and 
information  concerning  the  relative 
desirability  of  these  two  approaches. 
including  supporting  data  from  industry 
with  respect  to  the  sled  test.  It  is  also 
requesting  comments  on  the  appropriate 
duration  of  such  a  temporary 
amendment.  NHTSA  anticipates  that  it 
would  remain  in  effect  for  both  the 
passenger  and  driver  seating  positions 
until  smart  air  bags  are  installed 


pursuant  to  a  mandated  phase-in 
schedule,  which  will  be  the  subject  of 
a  separate  rulemaking  proceeding. 
Finally,  comments  are  sought  on 
whether  the  same  or  different 
requirements  should  apply  to  the 
passenger  and  driver  positions. 
The  other  rulemaking  actions 
addressing  the  adverse  side  effects  of  air 
bags  are  as  follows: 

•  Based  on  the  August  1996  NPRM, 
the  agency  issued  on  November  22, 
1996,  a  final  rule  amending  Standards 
No.  208  and  No.  213  to  require 
improved  labeling  on  new  vehicles  and 
child  restraints  to  better  ensure  that 
drivers  and  other  occupants  are  aware  of 
the  dangers  posed  by  passenger  air  bags 
to  children.  The  labeling  places 
particular  emphasis  on  placing  rear- 
facing  infant  restraints  in  the  rear  seats 
of  vehicles  with  operational  passenger 
air  bags.  61  FR  60206;  November  27, 
1996.  The  new  labels  are  required  on 
vehicles  not  equipped  with  smart 
passenger  air  bags  begirming  February 
25,  1997,  and  on  child  restraints 
beginning  May  27,  1997. 

•  Based  on  the  same  NPRM,  the 
agency  is  issuing  a  final  rule  extending 
until  September  1,  2000,  a  provision  in 
Standard  No.  208  permitting  vehicle 
manufacturers  to  offer  manual  cutoff 
switches  for  the  passenger  air  bag  for 
new  vehicles  without  rear  seats  or  with 
rear  seats  that  are  too  small  to 
accommodate  rear-facing  infant 
restraints. 

•  The  agency  also  is  issuing  an  NPRM 
proposing  to  permit  motor  vehicle 
dealers  and  repair  businesses  to 
deactivate,  upon  the  request  of 
consumers,  driver  and  passenger  air 
bags  that  do  not  meet  the  agency's 
criteria  for  smart  air  bags.  Final  action 

is  expected  in  early  1997. 

•  In  addition  to  these  actions,  NHTSA 
will  issue  a  separate  supplemental 
NPRM  (SNPRM)  to  require  a  phasing-in 
of  smart  air  bags,  beginning  on 
September  1.  1998.  and  to  establish 
performance  requirements  for  those  air 
bags.  The  proposal  will  be  issued  in 
early  1997. 

The  next  two  tables  summarize  the 
rulemaking  actions  included  in  the 
agency's  comprehensive  program  to 
address  these  air  bag  problems: 
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ACTIONS  ADDRESSING  PROBLEMS  ASSOCIATED  WITH  PASSENGER  AlR  BAGS 


Existing  vehicles 


Vehicles  produced  in  next  several  model 
years 


Vehicles  pxoduced 

thereafter 


Passenger 
air  bags. 


Driver  air 
bags. 


Labels.  New,  attention-getting  labels  fo- 
cusing on  dangers  of  air  bags  to  chil- 
dren, to  be  rnailed  by  vehicle  manufac- 
turers to  owners  of  existing  air  bag  ve- 
hicles. 

Deactivation.  Proposal  to  allow  deactiva- 
tion of  passenger  air  bag  ttnat  doesnt 
have  cutoff  switch  and  doesn't  qualify 
as  a  smart  air  bag. 


Labeling.  New,  attention-getting  latjels 
urging  all  occupants  to  use  their  safety 
belts  and  sit  as  far  back  as  possible  to 
be  mailed  by  vehicle  manufacturers  to 
owners  of  existing  air  t)ag  vehicles. 

Deactivation.  Proposal  to  allow  deactiva- 
tion of  driver  air  bags. 


Labels.  Final  rule  requiring  new,  atterrtion- 
getting  lat>els  focusing  on  dangers  of  air 
bags  to  children,  in  vehides  wtx)se  pas- 
senger air  bag  doesnt  qualify  as  a 
smart  air  bag,  arxj  on  child  seats. 

Cutoff  switches.  Final  rule  extervjing  until 
Sept.  1,  2000,  provision  allowing  cutoff 
switch  for  vehicles  (a)  which  lack  a 
back  seat  ttnat  can  accommodate  rear- 
facing  infant  seats,  and  (b)  whose  pas- 
senger air  bag  doesnt  qualify  as  a 
smart  air  bag. 

Deactivation.  Proposal  to  allow  deactiva- 
tion of  passenger  air  bag  that  doesnt 
have  cutoff  switch  and  doesnt  qualify 
as  a  snrurt  air  bag. 

Depowering.  Proposal  to  temporarily  allow 
depowering  of  passenger  air  bags  tKiat 
dont  qualify  as  sr^art  air  bags. 

Latjeling.  Final  rule  requiring  new  labels 
urging  all  occupants  to  use  their  safety 
belts  and  sit  as  far  t>ack  as  possible. 


Deactivation.  Proposal  to  allow  deactiva- 
tion of  driver  air  tags  tfiat  dont  qualify 
as  smart  air  bags. 

Depowering.  Proposal  to  temporarily  altow 
depowering  of  driver  air  bags  ttiat  dont 
qualify  as  smart  air  bags. 


Smart  air  bags.  NPRM  proposing 
phase  in  requirement  for  smart 
bags. 


to 

air 


Smart  air  bags  NPRM 
phase  in  requirement 
bags. 


proposing 
tor    smart 


to 
air 


In  addition  to  these  actions,  the 
agency  is  participating  with  automobile 
manufacturers,  air  bag  suppliers, 
insurance  companies  and  safety 
organizations  in  a  coalition  effort  to 
address  the  adverse  effects  of  air  bags  by 
increasing  the  use  of  safety  belts  and 
child  seats.  Substantial  benefits  could 
be  obtained  from  achieving  higher  safety 
belt  use  rates.  If  the  safety  belt  use  rate 
were  75  percent  in  potentially  fatal 
crashes  instead  of  the  current  level  of 
52.6  percent,  an  additional  4,000  lives 
would  be  saved  annually. 

The  coalition  has  a  three-point 
program  that  seeks  to  educate  the  public 
about  safety  belt  and  child  seat  use, 
work  with  state  and  local  officials  to 
improve  enforcement  of  safety  belt  and 
child  seat  use  laws  and  seek  the 
enactment  of  "primary"  safety  belt  use 
laws.  In  States  with  "secondary"  safety 
belt  use  laws,  law  enforcement  officials 
are  hampered  in  their  ability  to  enforce 
the  requirement  to  use  safety  belts 
because  their  inability  to  stop  and  ticket 
motorists  for  the  sole  reason  of  the 
motorists'  failure  to  use  their  safety 
belts.  A  motorist  may  be  ticketed  by  an 
official  for  such  failure  only  if  the 
official  has  a  separate  basis  for  stopping 
the  motorist,  such  as  the  violation  of  a 
separate  traffic  law. 


A  1995  NHTSA  analysis  of  PARS  data 
on  restraint  use  among  fatally  injured 
motor  vehicle  occupants  from  1983  to 
1994  indicates  that  primary  enforcement 
is  the  most  important  aspect  of  a  safety 
belt  use  law  affecting  the  rate  of  safety 
belt  use.  For  virtually  all  states  with  a 
primary  enforcement  law,  statistically 
significant  increases  associated  with  the 
presence  of  such  a  law  were  detected 
using  several  different  methods.  The 
analysis  suggests  that  the  increase  in  use 
rates  attributable  to  the  enactment  of  a 
use  law  can  be  estimated  to  be  (on  the 
average)  at  least  25  percentage  points, 
while  the  additional  increase 
attributable  to  primary  enforcement  of 
the  law  is  at  least  15  additional 
percentage  points.  These  increases  in 
safety  belt  use  translate  into  an 
estimated  12.6  percent  decrease  in 
fatalities  in  a  state  that  enacts  a  safety 
belt  use  law,  and  an  additional  5.9 
percent  decline  in  fatalities  in  a  state 
that  authorizes  primary  enforcement  of 
the  law. 

State  data  support  these  findings.  On 
average,  states  with  a  primary  safety  belt 
law  have  usage  rates  that  are  10-15 
percentage  points  higher  than  states 
with  secondary  laws.  In  California  and 
Louisiana,  states  which  recently 
upgraded  their  laws  to  allow  for  primary 
enforcement,  safety  belt  usage  increased 


by  13  and  17  percentage  pomts. 
respectively. 

V.  Depowering  Air  Bags 

A .  Results  of  NHTSA  Test  Program 

To  determine  whether  current  air  bags 
can  be  depowered  to  a  degree  that 
makes  a  significant  contribution  to 
reducing  the  risk  of  serious  or  fatal 
injury  to  occupants,  especially  children. 
without  substantial  loss  of  protection  for 
teenagers  and  adults,  the  agency 
initiated  the  research  testing  and 
analvsis  proeram  discussed  in  the 
August  1996  NPRM,  NHTSA  explained; 

The  agencv  has  initiated  a  research 
testing  and  analysis  program  *   *    *  at 
the  Vehicle  Research  and  Test  Center, 
the  agency's  in-house  laboratory  in 
Ohio.  The  program's  objectives  are  to: 

•  Assess  the  performance  of  air  bag 
systems  in  current  production  vehicles 
in  particular  crash  conditions,  including 
the  effects  on  out-of-position  children. 

•  Assess  the  level  of  improvement 
possible  in  out-of-position  performance 
from  changes  to  existing  air  bag 
components,  including  downloaded  air 
bags,  as  well  as  newly  developed  pre- 
production  svstems. 

•  Provide  visibiUty  for  air  bag-related 
technology,  thus  promoting  the  rapid 
adoption  of  ..ewer  technologies  that  will 
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help  solve  the  out-of-position  occupant 
injiuy  problem. 

The  immediate  focus  of  the  program 
is  on  the  passenger  out-of-position 
problem  as  related  to  children.  Several 
vehicle  models  have  been  selected 
based  upon  field  accident  investigations 
and  air  bag  design  characteristics.  Both 
domestic  and  foreign  vehicles  are 
included  in  the  selection.  The  test 
conditions  include  four  different  child 
positions  similar  to  those  recommended 
by  ISO  [International  Standards 
Organization],  and  represent  worst  case 
occurrences.  These  tests  will  provide 
"baseline"  performance  of  air  bag 
systems  when  a  child  is  an  out-of- 
position  occupant. 

NHTSA  is  inviting  vehicle 
manufacturers  and  air  bag  and 
component  suppliers  to  provide  state-of- 
the-art  air  bag  systems.  Systems  that 
show  significant  improvements  over 
baseline  performance  for  out-of-position 
children  will  also  be  tested  with  adult- 
sized  dununies  in  full-scale  crash 
conditions  required  in  Federal 
standards. 

The  test  program  will  also  address 
other  aspects  of  air  bag  safety  following 
the  out-of-position  child  study.  These 
include  out-of-position  driver  tests, 
vehicle  crash  sensor  testing,  and  testing 
of  advanced  air  bag  systems.  The  out-of- 
position  driver  testing  will  focus  on 
small-sized  female  6ccupants  who  are 
sometimes  injured  due  to  the  close 
proximity  to  the  steering-wheel  air  bag 
system.  Testing  will  continue  into  fiscal 
year  1997. 
(61  FR  40784.  at  40799;  August  6.  1996.) 

NHTSA  has  now  tested  the 
depowered  air  bags  soUcited  from  the 
vehicle  manufacturers.  The  air  bags  had 
been  depowered  through  the  removal  of 
certain  amounts  of  propellant.  While 
some  of  the  air  bags  were  depowered  up 
to  60  percent,  most  of  them  were 
depowered  an  average  of  approximately 
20  to  35  percent.  However,  their  design 
(e.g.,  folding  patterns  and  venting)  had 
not  been  optimized  for  the  reduced 
levels  of  power.  As  noted  below,  the 
agency  beheves  optimization  of  the 
tested  air  bags  would  have  significantly 
enhanced  their  performance. 

NHTSA  tested  baseline  air  bags  (i.e., 
air  bags  of  current  design)  and 
depowered  Jiir  bags  on  the  passenger 
side  in  three  different  vehicles,  and  on 
the  driver  side  in  one  vehicle.'*  NHTSA 


conducted  these  tests  using  modified 
versions  of  recommended  test 
procedures  formally  adopted  and  issued 
in  early  1996  by  the  ISO  for  evaluating 
child  restraint  system  interactions  (ISO 
TR  14645)  and  out-of-position  vehicle 
occupant  interactions  (ISO  TR  10982) 
with  deploying  air  bags.  For  the 
passenger  air  bags,  the  agency 
conducted  various  tests  using  out-of- 
position  three- year-old  and  six-year-old 
child  dummies  and  normally- 
positioned,  belted  and  unbelted  50th 
percentile  male  dummies."  For  the 
driver  air  bags,  the  agency  conducted 
various  tests  using  out-of-position  5th 
percentile  female  dummies  and 
normally-positioned,  belted  and 
unbelted  50th  percentile  male  dummies. 
The  agency  also  used  computer-assisted 
mathematical  modeling  in  an  attempt  to 
assess  the  effects  of  depowering  on  the 
forces  experienced  by  occupants  in  air 
bag  deployments. 

The  results  of  the  agency's  analysis  of 
this  testing,  as  well  as  other  available 
information,  are  included  in  the  PRE. 
Portions  of  the  PRE  are  summarized 
below. 

B.  Effects  of  Depowering  and  Optimizing 

Overview.  The  agency's  testing  and 
other  available  information  '*  indicated 
that  depowering  by  an  average  of  20  to 
35  percent  substantially  reduced  injury 
measures  for  {lersons  close  to  the  air 
bag,  especially  out-of-position  children, 
while  producing  only  small  increases  in 
injury  measures  for  adult  dummies.  In 
the  agency's  testing,  depowering  more 
than  35  percent  resulted  in  more 
substantial  increases  in  adult  dummy 
injury  measures  with  a  large  additional 
reduction  in  out-of-position  child 
dummy  injury  measures  for  only  the 
more  aggressive  air  bags.  Thus,  it 
appears  that  depowering  at  levels  more 
than  an  average  of  35  percent  could 
result  in  losing  a  significant  portion  of 
the  benefits  being  provided  by  air  bags 
without  a  commensurate  reduction  in 
child  injury  risk.  (However,  it  is 
possible  that  some  of  today's  air  bags  are 


I  ••The  pasaanger  air  bag  testing  began  in  February 
1996.  The  testing  of  pasienger  air  bags  to  estimate 
the  efiiactj  of  depowering  was  completed  in 
September.  However,  the  testing  of  advanced 
passenger  air  bag  designs  and  test  conditions 
continues.  Testing  of  driver  air  bags  was  conducted 
from  May  to  Septemlwr  of  this  year.  More  tests  of 
driver  air  bags  are  planned  for  the  future. 


"  NHTSA  did  not  conduct  tests  to  determine  the 
effects  of  the  depowered  air  bags  on  an  infant 
dummy  (i.e.,  nine-month-old  dummy)  in  rear- 
facing  child  restraints  because  the  design  of  the 
depowered  bags  would  have  precluded  obtaining 
meaningful  measurements  of  those  effects.  Since  all 
of  the  vehicies  had  top-mounted  air  bags  (i.e..  on 
top  of  the  dashboard),  the  air  bags  would  have 
tended  to  deploy  above  the  child  restraints  instead 
of  directly  impecting  them.  This  assessment 
appears  consistent  with  the  near  total  absence  of 
top-mounted  air  begs  6rom  the  list  of  air  bags 
involved  in  the  fatal  injury  of  infants.  None  of  the 
nine  air  bags  was  mid-mounted. 

'*.\mong  the  other  items  of  inforaution  were  the 
results  of  testing  performed  by  AAMA  using  out-of- 
position  dunmiies  representing  a  six-year-old  child, 
a  5th  percentile  fiamale  and  a  SOth  pjercentile  male. 


so  aggressive  that  they  could,  if 
optimized,  be  depowered  by  more  than 
35  percent  without  substantial  losses  in 
adult  benefits.) 

The  reductions  in  injury  measures 
achieved  by  depowering  an  average  of 
20-35  percent  would  contribute 
significantly  to  solving  the  problem 
created  by  overly  aggressive  air  bags.''' 
While  this  average  level  of  depowering 
would  not  eliminate  all  of  the  risk  of 
serious  injury  to  all  persons  currently  at 
risk,  it  would  eliminate  much  of  the 
risk.  The  agency's  other  rulemaking 
actions  would  reduce  the  residual  risk. 

As  noted  above,  the  tested  air  bags 
were  depowered,  but  not  optimized. 
Had  they  been  optimized,  the  injury 
measures  for  belted  passengers  would 
likely  have  decreased  even  more  and 
those  for  belted  drivers  would  likely 
have  improved.  Thus,  they  would  have 
offered  increased  safety  for  belted 
occupants.'* 

Summary  of  Effects  of  Depowering  on 
Air  Bag-Related  Fatalities  for  Particular 
At-Risk  Occupant  Groups 

The  ability  of  depowering  to  prevent 
air  bag  fatalities  to  occupants  would 
vary  depending  on  a  number  of  factors, 
especially  the  location  and  belt  use  of 
the  occupant.  As  showm  in  testing  by 
the  agency  of  passenger  air  bags,  the 
forces  exerted  by  a  deploying  air  bag 
generally  decrease  as  a  function  of 
increasing  distance  fi-om  the  air  bag 
module.  Although  the  surface  of  an 
expanding  air  bag  in  its  initial  moments 
of  inflation  is  potentially  lethal,  it 
rapidly  changes  within  inches  into  an 
injury-preventing  and  life-saving  surface 
as  it  inflates  and  moves  away  from  its 
storage  location.  Thus,  the  farther  away 
an  occupant  is  from  an  air  bag  as  it  starts 
to  inflate,  the  better  off  that  occupant 
will  be.  While  this  is  true  for  depowered 
as  well  as  current  air  bags,  depowering 
can  significantly  reduce  the  size  of  the 
zone  within  whicii  serious  injury  is 
possible  or  likely- 
Passengers.  The  at-risk  groups  are 
infants  and  young  children.  Properly 
belted,  forward-facing  children  who  are 
on  a  vehicle  seat  moved  all  the  way 
back,  should  be  at  essentially  no  risk 
from  a  deploying,  depowered  air  bag, 


'''The  actual  amount  that  the  air  bag  in  each 
specific  vehicle  model  would  need  to  be  depowered 
to  achieve  these  benefits  would  vary  depending  on 
the  aggressivity  of  its  air  bag  system.  The  least 
aggressive  air  bags  might  need  less  than  20  to  35 
percent  depowering,  while  the  most  aggressive  ones 
might  need  more,  as  much  as  60  percent. 

"  The  agency's  belief  that  depowered  air  bags 
will  provide  increased  benefits  to  real  world 
occupants  compared  to  cumnt  air  bags  is  based  in 
pan  on  actual  crash  data  regarding  the  performance 
of  air  bags  in  an  Australian  paaaengar  car,  the 
Holden  Commodore,  which  is  described  below. 
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even  if  they  are  leaning  forward  while 
belted.  Moderately  out-of  position, 
forward-facing  children  would  receive 
substantial  benefits.  Severely  out-of- 
position,  completely  unbelted  forward- 
facing  children  would  receive  some 
benefits.  Given  their  proximity  to  the  air 
bag,  infants  in  rear-facing  child 
restraints  would  likely  receive  only 
small,  unquantifiable  benefits  from 
depowered  air  bags." 

Drivers.  To  the  extent  that  there  is  an 
at-risk  group,  it  is  short-statured 
women.  Short,  belted  drivers  on  a 
vehicle  seat  moved  as  far  back  as  their 
stature  permits  would  receive 
substantial  benefits,  particularly  with 
respect  to  neck  injuries.  They  are  not 
likely  to  move  as  far  forward  as 
unbelted  drivers  during  pre-crash 
braking  and  during  the  initial  stages  of 
a  crash.  Benefits  for  unbelted  drivers  on 
a  vehicle  seat  moved  all  the  way 
forward  would  depend  on  the  drivers' 
proximity  to  the  air  bag  at  the  time  of 
deployment.  If  they  are  at  least  two  or 
three  inches  away  at  the  time  of 
deployment,  they  should  receive  some 
benefits  from  depowering  with  respect 
to  chest  and  head  injuries.  Depowering 
should  help  all  drivers  with  respect  to 
arm  injuries. 

Overall  Effects  of  Depowering.  The 
PRE  estimates  the  potential  overall 
effects  of  depowering  on  all  forward- 
facing  children,  teenage  and  adult 
occupants  under  the  two  alternative 
proposals,  the  80  g  alternative  and  the 
generic  sled  test  alternative.  Both 
proposals  would  produce  a  mixture  of 
benefits  and  disbenefits,  with  the 
benefits  primarily  accruing  to  children 
and  belted  teenage  and  adult  occupantb. 
and  the  disbenefits  primarily  accruing 
to  unbelted  teenage  and  adult 
occupants. 

The  magnitude  of  the  benefits  and 
disbenefits  are  estimated  in  the  PRE  by 
two  different  methods.  Method  One 
includes  only  fatalities,  while  Method 
Two  includes  fatalities  and  serious 
injuries.  The  results  of  Method  One, 
which  produces  slightly  smaller  upper 
end  values  for  lives  saved  and  for 
foregone  savings  of  lives,  are  discussed 
below. 

1.  Passenger  Air  Bags 

Child  Passengers.  Older.  Fon\-ard- 
Facing  Children.  Depowering  could 
prevent  a  significant  number  of  the  90 
annual  fatcdities  projected  above  for 


forward- facing  children  ^o  in  an  all  air 
bag  fleet  for  passenger  cars  and  LTV's. 
The  PRE  estimates  that  39  of  the 
projected  90  fataUties  could  be 
prevented  by  depowering  air  bags  by  an 
average  of  20  to  35  percent.  This 
includes  all  of  the  lap  and  shoulder 
belted  children  who  might  otherwise  be 
fatally  injured  and  most  of  the 
moderately  out-of-position  children.-' 
With  the  additional  depowering 
possible  under  the  generic  sled 
alternative.^^  up  to  83  of  the  projec-ted 
90  fatahties  could  be  prevented  since 
more  of  the  severely  out-of-position 
children  could  be  benefited.  Thus, 
depowering  would  make  it  safe,  from 
the  standpoint  of  the  air  bag,  to  place  a 
child  in  the  front  seat  when  necessary, 
assuming  that  the  child  was  properly 
restrained  in  a  vehicle  seat  that  was 
moved  all  the  way  back.  The  agency 
emphasizes  that,  even  in  the  absence  of 
an  air  bag,  the  rear  seat  is  a  significaiUly 
safer  place  for  children  to  ride  than  the 
front  seat. 

Rear-Facing  Children  (Infants).  Based 
on  HIC  reductions  achieved  m  testing 
the  effects  of  depowered  air  bags  on 
three-  and  six-year-old  dummies,  the 
agency  believes  that  depowering  could 
prevent  the  death  of  some  of  the  38 
projected  fatalities  of  infants.  However, 
for  reasons  explained  below,  the  agency 
cannot  quantify  those  savings. 

As  noted  above,  the  agency  did  not 
perform  any  testing  of  depowered  air 
bags  with  infants  in  rear-facing  infant 
seats.  Thus,  the  agency  does  not  have 
any  baseline  versus  depowered  air  bag 
data  for  rear-facing  child  restraints  tc- 
estimate  the  potential  benefits  of 
depowering.  However.  HIC  data  from 
the  testing  of  severely  out-of-position 
three-  and  six-year-old  children  indicate 
that  HIC  was  substantially  reduced  by 
depowering.  but  not  typically  below  the 
assumed  infant  injury  reference  value  of 
500  HIC.  HIC  data  are  relevant  because 
the  primary  cause  of  rear-facmg  infant 
fatalities  in  air  bag  deployments  has 
been  skull  fractures.  Since  it  is  not 


"As  the  agency  has  emphasized  in  numerous 
contexts,  inbnts  in  rear-facing  child  restraints 
should  NEVER  be  placed  in  the  front  seat  of  a 
vehicle  with  an  operational  passenger  air  bag 


^  .As  noted  above,  the  age  range  of  the  forward- 
facing  children  fatally  injured  during  air  beg 
deployments  is  one  io  nine  years  old 

''  These  estimated  savings  are  tjased  on  the 
significant  reductions  in  neck  injury  criteria  values 
observed  in  ail  three  tested  vehicles.  These  values 
are  the  most  important  ones  for  estimaiing  fatality 
risk,  smce  neck  injury  has  been  the  typical  fatal 
injury  mechanism  for  these  children. 

"  .As  reflected  below  in  the  discussion  of  the 
alternative  proposals,  it  is  assumed  in  the  PRE  that 
the  depowering  of  any  air  bags  more  than  35 
percent  is  achievable  only  under  the  second 
alternative  proposal  (i.e.,  AAMA's  generic  slea 
pulse)  since  it  appears  that  HIC  or  other  injury- 
criteria  could  not  be  met  under  the  first  alternative 
proposal  (80  g  limit  on  chest  g's  in  the  unbelted  30 
mph  tesll  with  air  bag  systems  depowered 
significantly  above  35  percent. 


possible  at  this  time  to  make 
appropriate  adjustments  to  reflect 
greater  susceptibility  of  infants  to  fatal 
head  injury,  the  HIC  data  for  dummies 
representing  older  children  could  not  be 
used  to  estimate  potential  benefits  of 
depowering  for  infants.  The  agency  has 
not  made  a  specific,  quantified  estimate 
because  of  its  roughness  and  therefore 
its  questionable  value. 

Teenage  and  Adult  Passengers, 
Depowering  air  bags  to  an  average  of  20 
to  35  percent  would  likely  benefit  belted 
teenage  and  adult  passengers  on 
balance,  but  co   id  necessitate  foregoing 
the  opportunity  to  save  some  unbelted 
teenage  and  adult  passengers.^'  These 
estimates  are  based  on  chest  g  measures 
because,  as  noted  in  the  PRE.  chest  g's 
are  the  most  important  measure  for 
assessing  the  effects  on  teenagers  and 
adults,  since  chest  g's  appear  to  have  a 
stronger  relationship  to  fatality  risk  than 
HIC  Further,  the  HIC  increases  due  to 
depowering  in  this  range  were  not  that 
significant. 

Belted  Teenage  and  Adult  Passengers. 
The  agency's  PRE  as.'^umes  a  2.4  g 
decrease  in  chest  g's  for  belted 
passengers  under  the  80  g  ahemaiive. 
using  an  air  bag  that  had  been 
depowered  but  not  optimized  This 
assumption  was  based  on  test  results 
showing  a  2.4  g  decrease  in  chest  g's, 
although  mathematical  modeling 
predicted  almost  no  change  for  belted 
passengers.  Under  the  generic  sled  test 
alternative,  a  decrease  of  1,9  chest  g's  is 
assumed,  based  on  mathematical 
modeling.  Both  decreases  would  result 
in  saving  additional  lives  compared  to 
current  air  bag  designs. 

As  noted  above,  NHTS.^  believes  that 
a  greater  decrease  in  chest  g  s.  and 
therefore  a  greater  increase  in  life-saving 
potential,  would  ha\p  occurred  had  the 
air  bags  not  only  been  depowered.  but 
also  optimized  for  the  new  power  level. 
The  depowered  iir  bags  tested  by 
NHTSA  were  nut  optimized  in  ways 
that  would  likely  have  reduced  the 
chest  g's  even  more.  For  example,  the 
air  bags  were  nut  optimized  with  respect 
to  their  \enting  rates. 

The  agency  believes  that  it  is  unlikely 
that  the  vehicle  manufacturers  would 
depower  their  air  hags  without  also 
optimizing  them.  .\HTSA  believes  that 
the  manufacturers  would,  out  of 
reasonable  prudence,  do  both. 

This  is  significant  because  real  world 
data  from  Australia  regarding  the 
performance  of  depowered  driver  air 
bags  optimized  for  belted  occupants 
suggests  that  depowering  and 


-■"  As  noted  below ,  the  occupants  can  essentially 
eliminate  the  risk  to  them  by  the  simple  act  of 
buckling  their  safety  belts. 
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npHmiTing  current  U.S.  air  bags  could 
significantly  increase  the  effectiveness 
of  air  bags  for  belted  occupants  and  lead 
to  large  savings  of  lives.  Those  data, 
drawn  from  crashes  involving  Holden 
passenger  cars,^*  indicate  that  air  bags 
with  lap/shoulder  belts  reduced  AIS  2-t- 
injuries  to  drivers  by  39  jjercent 
compared  to  lap/shoulder  belts  alone. 
By  comparison,  current  U.S.  air  bags 
have  an  AIS  2+  effectiveness  of  22 
percent  when  lap  and  shoulder  belts  are 
worn.  According  to  the  PRE: 

The  air  bag  systems  in  the  Commodore  are 
designed  to  deploy  as  imaggressively  as 
possible  while  still  providing  the  necessary 
protection  to  occupants  of  different  size, 
weight  and  sex  who  will  be  potentially 
involved  in  a  variety  of  collisions.  Great 
efforts  have  been  taken  in  the  development 
of  the  inflators  and  cushions  to  ensure  they 
present  as  little  risk  as  possible  to  occupants 
during  inflation.  Since  the  air  bags  have  been 
designed  to  operate  in  conjunction  with  the 
safety  belts,  they  are  only  required  to 
decelerate  the  occupwnt's  head  and  upp>er 
torso,  as  the  primary  load  path  is  through  the 
belts.  This  is  fundamentally  different  from 
many  other  air  bag  designs,  especially  those 
used  to  protect  unrestrained  occupants. 
Systems  optimized  to  protect  unrestrained 
occupants  typically  utilize  high-performance 
inflators  in  conjunction  with  cushions  with 
low  venting  rates.  This  combination  ensures 
that  the  air  bags  are  sufficiently  stiff  to 
decelerate  unbelted  occupants. 

(Page  V-1) 

Ifsuch  increased  effectiveness  could 
be  obtained  for  belted  passengers,  it 
would  offset  a  significant  portion  of  the 
potential  adverse  impact  of  depowering 
estimated  below  on  unbelted 
passengers.  As  discussed  in  the  PRE, 
current  NHTSA  analyses  indicate  that 
air  bags  in  this  country  are  8.5  percent 
effective  in  reducing  belted  fatalities.  If 
the  relationship  in  overall  effectiveness 
of  the  Holden  bag  to  the  US.  air  bags 
for  AIS  2+  injuries  were  the  same  for 
fataUties.  the  effectiveness  of  U.S.  air 
bags  for  preventing  fatalities  to  belted 
occupants  could  be  as  high  as  15 
percent.  If  depowering  and  optimizing 
U.S.  air  bags  increased  their 
effectiveness  to  that  level,  large  savings 
in  the  lives  of  belted  occupants  could 
result. 

The  agency  seeks  comments,  on  a 
modcl-by-model  basis,  if  possible,  from 
the  vehicle  manufacturers  on  what 
specific  optimization  measures  they 
would  adopt  and  on  whether  such 
optimization  could  be  accomplished 
and  incorporated  in  production  air  bags 
within  the  time  frame  projected  by  the 


"The  Holden  passenger  cars  have  depowered  air 
bags  that  have  a  "no-fire"  threshold  of  12.4  mph 
and  an  ■•always-fire"  threshold  of  17.4  raph.  While 
thr«sbolds  vary  for  U.S.  air  bags,  a  typical  one  has 
a  "no-rire"  threshold  of  9  mph  and  an  "always-fire" 
tiueshold  of  14  mph. 


vehicle  industry  for  introduction  of  the 
depowered  air  bags.  As  noted  below, 
AAMA  projected  that  its  members  could 
begin  introducing  depowered  air  bags 
within  6-9  months  and  complete  the 
process  across  their  fleets  within  a  year 
after  those  first  introductions.  NHTSA 
solicits  comments  as  to  what  effect,  if 
any,  efforts  to  optimize  these  air  bags 
prior  to  their  introduction  might  have 
on  the  schedule  for  their  introduction. 
Comment  is  also  sought  whether 
adoption  of  the  sled  test  suggested  by 
AAMA  would  enable  vehicle 
manufacturers  to  accelerate  the 
introduction  of  optimized  and 
depowered  air  bags  The  agency  also 
requests  comments  on  what  effects,  if 
any,  the  optimization  of  air  bag 
performance  for  the  benefit  of  belted 
occupants  would  have  on  air  bag 
effectiveness  for  unbelted  occupants. 
Finally,  comment  is  sought  on  the 
Holden  data  and  the  reasonableness  of 
the  assumption  in  the  PRE  that 
effectiveness  of  U.S.  air  bags  in  reducing 
belted  fatalities  could  be  raised 
substantially  in  the  next  several  years 
through  depowering  and  optimizing. 

Unbeltea  Teenage  and  AduJt 
Passengers.  Depowering  could 
necessitate  foregoing  the  opportunity  to 
save  a  significant  number  of  unbelted 
teenagers  and  adults.  The  PRE  estimates 
that,  as  a  result  of  a  significant  increase 
in  chest  g's  associated  with  depowering 
by  an  average  of  20  to  35  percent  under 
the  80  g  alternative,  there  could  be  a 
reduction  of  between  86  and  280 
unbelted  passengers  who  wo  ild  have 
otherwise  been  saved  by  current  air 
bags.  This  reduction  reflects  an  assumed 
average  increase  of  11  g's  in  the  chest  g's 
for  unbelted  passengers  as  a  result  of 
depowering.  but  not  optimizing  air  bags. 
This  assumption  was  based  on  limited 
test  results  showing  an  11  g  increase  In 
chest  g's  at  30  mph.  Mathematical 
modeling  predicted  a  slightly  lower 
increase.  With  greater  depowering 
under  the  generic  sled  test  alternative,  it 
was  assumed  that  chest  g's  would 
increase  by  22  gs.  based  on  sled  tests 
and  mathematical  modeling.  That 
increase  would  result  in  a  potential  loss 
of  savings  of  115  to  336  unbelted 
passengers. 

It  should  be  noted,  however,  that 
AAMA  does  not  anticipate  such  losses. 
A.^MA  provided  an  estimate  of  the 
effects  of  depowering,  based  on  NASS 
data,  a  number  of  analytic  assumptions, 
and  sled/barrier  test  results.  That 
organization  estimates  the  potential 
savings  of  30  to  200  small  adults  per 
year  due  to  increased  effectiveness  of 
passenger  and  driver  air  bags  for  those 
persons  and  the  potential  loss  of  up  to 
eight  large  adults  annually.  The  agency 


seeks  comment  from  AAMA  on  how  it 
calculated  those  figtu«s. 

Further,  to  the  extent  that  increased 
numbers  of  people  use  their  safety  belts, 
the  potential  losses  in  savings  of 
unbelted  passengers  would  not 
materiaUze.  While  increasing  safety  belt 
use  would  reduce  the  benefits  of 
depowering,  by  reducing  the  size  of 
some  groups  (i.e.,  unbelted  children  and 
drivers)  vulnerable  to  air  bag  fatalities, 
there  would  be  very  large  increases  in 
the  number  of  people  saved  by  occupant 
restraints  of  one  type  or  another.  As 
noted  above,  if  the  safety  belt  use  rate 
were  75  percent  in  potentially  fatal 
crashes  instead  of  the  current  level  of 
52.6  percent,  an  additional  4,000  lives 
would  be  saved  annually.  NHTSA  plans 
to  work  vigorously  with  the  States  to 
increase  safety  belt  use  through  public 
education  and  authorizing  primary 
enforcement  of  safety  belt  use  laws. 

Safety  Tradeoffs.  NHTSA  has 
carefully  considered  the  potential 
tradeoffs  implicit  in  depowering 
passenger  air  bags.  Given  the  wide  range 
of  the  above  estimates  concerning 
unbelted  passengers,  the  agency 
believes  that  the  net  effect  of 
depowering  on  safety  could  be  positive. 
However,  even  if  the  net  effect  were 
negative,  the  agency  believes  that  the 
opportunity  to  save  a  significant  number 
of  children  who  would  otherwise  be 
fatally  injured  by  air  bags  justifies 
foregoing  the  opportunity  to  save  some 
unbelted  passengers.  There  are  several 
reasons  for  this  policy  choice. 

First,  it  is  not  acceptable  that  a  safety 
device  cause  a  significant  number  of 
fatalities  in  circumstances  in  which  fatal 
or  serious  injuries  would  not  otherwise 
occur.  In  making  this  statement,  the 
agency  draws  a  distinction  between  air 
bags  which  are  fatally  injuring  young 
children  in  low  speed  crashes  in  which 
the  other  vehicle  occupants  are 
uninjured,  and  other  safety  devices 
which  may  on  occasion  unavoidably 
substitute  one  type  of  injury  for  another 
type  that  would  occur  in  their  absence 
(safety  belts  are  a  good  example). ^^ 
Those  fatalities  are  particularly 
unacceptable  in  light  of  the  agency's 
analysis  showing  that  depowering  air 
bags  can  significantly  reduce  the 
number  of  children  being  fatally  injured 
by  air  bags. 

Second,  it  is  also  particularly 
unacceptable  that  the  vehicle  occupants 
being  fatally  injured  are  young  children, 
and  that  the  number  of  those  deaths  is 


^  In  severe  collisions,  safety  belts  can  seriously 
bruise  the  chest  of  an  occupant  or  even  cause  rib 
fractures.  However,  the  restraining  force  of  the  belt 
would  also  likely  prevent  even  more  serious  chest 
or  head  injury  from  the  occupant's  striking  the 
interior  components  of  the  vehicle. 
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steadily  growing.  In  confronting  the 
possibility  of  inevitable  short-term 
safety  tradeoffs  between  young  children 
and  unbelted  occupants  over  12  years  of 
age,  the  agency  believes  that  greater 
weight  must  be  placed  on  protecting 
young  children.  NHTSA  has  always 
given  a  high  priority  to  protecting 
children  and  accordingly  has  applied 
these  different  cost-benefit 
considerations  to  its  rulemaking 
affecting  children.  The  agency's 
activities  related  to  school  bus  safety 
standards  are  an  example  of  this  poUcy. 

A  major  reason  for  giving  priority  to 
protecting  yoimg  children  is  that  they 
are  less  mature  than  teenagers  and 
adults  and  thus  less  able  to  exercise 
independent  judgment,  assess  the  risks 
and  take  action  to  improve  their  safety. 
The  yoimg  children  are  more  dependent 
on  the  judgment  and  actions  of  other 
persons.  The  oldest  of  the  32  children 
who  have  been  fatally  injured  by  an  air 
bag  was  nine  years  old,  and  most  of  the 
children  have  been  much  younger. 
Nineteen  were  four  to  seven  years  old 
and  nine  were  infants.  Conversely,  the 
unbelted  teenagers  and  adults  who 
might  not  be  saved  as  a  result  of 
depowering  can  take  action  on  their 
own  to  protect  themselves  by  simply 
buckling  their  safety  belts  as  required  by 
the  laws  of  49  States  and  the  District  of 
Columbia. 

Notwithstanding  the  justifications  for 
making  the  safety  tradeoffs,  NHTSA  is 
concerned  about  them.  It  is  because  of 
the  possibility  of  disbenefits,  especially 
for  unbelted  occupants,  that  the  agency 
is  proposing  to  make  only  a  temporary 
change  in  Standard  No.  208  to  permit  or 
faciUtate  the  depowering  of  air  bags. 
The  agency  will  shortly  issue  a  proposal 
to  require  a  phase-in  of  smart  air  bags. 
Requiring  smart  air  bags  would  not  only 
enable  the  agency  to  make  depowering 
a  temporary  measure,  but  would  also 
ensure  that  the  problem  of  adverse 
effects  from  air  bags  is  fully  addressed, 
and  that  air  bags  achieve  their  full  safety 
potential  for  protecting  a  wide  variety  of 
vehicle  occupants  over  an  appropriate 
range  of  vehicle  speeds. 

2.  Driver  Air  Bags 

Analysis  of  the  net  effect  of 
depowering  driver  air  bags  is  more 
difficult  and  therefore  less  precise 
largely  because  the  agency  has 
conducted  fewer  tests  of  depowered 
driver  air  bags  and  because  the  test 
results  for  the  unbelted  drivers  are  a 
mixture  of  small  increases  and 
decreases  in  chest  g's.  Nevertheless,  the 
agency  believes  that  depowering  driver 
air  bags  would  enhance  safety.  As  noted 
above,  belted  short  drivers  who  move 
their  seat  as  far  back  as  their  stature 


permits,  would  benefit  substantially 
from  depowering.  Belted  drivers,  in 
general,  should  benefit  as  well  since 
depowering  appears  to  allow  a  better 
"timing"  of  the  combined  safety  belt-air 
bag  system  for  belted  occupants. 
Unbelted,  out-of-position  short  drivers 
could  receive  some  benefit  as  well.  As 
a  result,  there  would  be  some  reduction 
in  the  projected  figure  of  25  driver 
fatalities  per  year. 

Belted  Drivers.  Depowering  alone 
increased  the  chest  g's  for  belted  drivers 
in  NHTSA's  vehicle  testing.  Although 
the  tests  showed  a  7  g  increase  at  35 
mpg,  there  appears  to  be  no  logical 
reason  for  such  an  increase.  In  the  same 
test,  chest  g's  decreased  for  the  belted 
passenger  dunimy.  Further.  modeUng 
suggested  only  a  marginal  increase  of  2 
g.  The  PRE  assumes  a  2  g  increase  for 
belted  drivers  under  the  80  g  alternative. 
Under  the  generic  sled  test  alternative, 
chest  g's  go  up  or  down  at  different 
speeds  with  the  net  result  that  there 
would  be  no  change  in  overall  fatalities 
for  depowered,  but  not  optimized,  air 
bags. 

As  in  the  case  of  passenger  air  bags 
and  belted  passengers,  the  agency 
believes  that  the  data  concerning  the  air 
bags  in  the  Australian  Holden  passenger 
car  show  that  optimizing  as  well  as 
depowering  air  driver  bags  would 
produce  a  more  favorable  result  for 
belted  drivers  than  the  depowered  air 
bags  tested  by  NHTSA.  Since  most  of 
the  Holden  data  related  to  driver  air 
bags  instead  of  passenger  air  bags,  the 
agency  has  good  reason  to  be  even  more 
confident  about  the  implications-of  the 
Holden  data  for  belted  drivers  in  this 
country.  With  optimization,  the  agency 
believes  that,  instead  of  an  increase  in 
chest  g's  under  the  80  g  alternative  or  no 
change  under  the  generic  sled  test 
alternative,  a  decrease  is  likely.  If 
depowering  and  optimizing  U.S.  driver 
air  bags  increased  their  effectiveness  to 
as  much  as  15  percent,  the  savings 
would  be  471  drivers. 

Unbelted  Drivers.  Depowering  by  an 
average  of  20  to  35  percent  under  the  80 
g  alternative  appears  to  slightly  increase 
the  chest  g's  of  unbelted  drivers.  It  is 
believed  that  the  energy  absorbing 
steering  column  is  the  reason  that  chest 
g's  do  not  increase  in  proportion  to  the 
amount  of  depowering.  In  vehicle  tests 
with  depowered  air  bags,  chest  g's 
increased  by  2  g  at  30  mph.  but 
decreased  by  almost  3  g's  at  35  mph. 
The  results  of  modeling  were  mixed 
also,  but  consistent  with  the  vehicle  test 
results.  Modeling  predicted  a  slight 
increase  at  30  mph  and  decrease  at  35 
mph.  Since  there  was  an  increase  at 
some  speeds,  the  PRE  assumes  a  2  g 
increase  imder  the  80  g  alternative. 


Based  on  that  increase,  the  PRE 
estimates  a  possible  loss  in  savings  of  9 
to  41  unbelted  drivers.  Under  the 
generic  sled  test  alternative,  the  PRE 
assiuned  a  1 0  g  increase  based  on 
modeling.  That  increase  suggests  a 
resulting  loss  of  221  to  650  unbelted 
drivers. 

As  noted  above,  there  is  reason  to 
believe  that  these  losses  might  not 
occur.  AAMA  estimates  the  potential 
savings  of  30  to  200  small  adults  per 
year  due  to  increased  effectiveness  of 
passenger  and  driver  air  bags  for  those 
persons  and  the  potential  loss  of  up  to 
eight  large  adults  annually.  Further,  to 
the  extent  that  increased  numbers  of 
people  use  their  safety  belts,  the 
potential  losses  in  savings  of  unbelted 
passengers  would  not  materialize 
NHTSA  plans  to  work  vigorously  with 
the  States  to  increase  safety  belt  use 
through  public  education  and 
authorizing  primary  enforcement  of 
safety  belt  use  laws. 

Arm  Injuries.  The  agency  believes  that 
depowering  would  lead  to  a  significant 
reduction  in  driver  arm  injuries 
associated  with  air  bag  deplovTnents. 
Compared  to  MY  1994  vehicles, 
depowering  air  bags  by  an  average  of  20 
to  30  percent  could  reduce  AIS  2-3  arm 
injuries  from  25,006  to  16,254,  a 
reduction  of  about  8,800  injuries. 

Safety  Tradeoffs.  NHTSA  has 
carefully  considered  the  potential 
tradeoffs  implicit  in  depowering  driver 
air  bags.  Despite  the  wide  range  of  the 
above  estimates  concerning  unbelted 
drivers,  the  agency  believes  that  the  net 
safety  effect  of  depowering  passenger  air 
bags  could  be  positive  instead  of 
negative.  Even  if  the  net  effect  were 
negative,  the  agency  believes  that  the 
opportunity  to  avoid  causing  fatal 
injuries  to  some  drivers  justifies 
foregoing  the  opportunity  to  save  more 
unbelted  drivers.  The  reasons  for  this 
policy  choice  are  similar  to  those  for 
depowering  passenger  air  bags. 

First,  the  principle  of  not 
affirmatively  causing  harm  when  harm 
would  not  otherwise  occur  applies  to  all 
vehicle  occupants.  While  it  is  probably 
unavoidable  that  some  safety  devices 
may  on  occasion  substitute  one  type  of 
injury  for  another  type  that  would  occur 
in  their  absence,  it  is  not  acceptable  that 
safety  devices  cause  a  significant 
number  of  fatalities  in  circumstances  in 
which  fatal  or  serious  injury  would  not 
otherwise  occur. 

Second,  the  drivers  who  might  lose 
benefits  as  a  result  of  depowering  are 
unbelted  drivers.  They  can  protect 
themselves  by  taking  the  simple  step  of 
buckling  their  safety  belts  as  required  by 
the  laws  of  49  States  and  the  District  of 
Columbia. 
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Nevertheless,  as  noted  above,  due  to 
the  possibility  of  adverse  safety 
tradeoffs,  NHTSA  is  seeking  to  limit  the 
luration  of  the  tradeoffs  by  proposing  to 
make  only  a  temporary  change  in 
Standard  No.  208  to  permit  or  facilitate 
the  depowering  of  air  bags.  The  agency's 
planned  proposal  to  require  smart  air 
bags  would  not  only  enable  the  agency 
to  make  depowering  a  temporary 
measure  should  the  adverse  tradeoffs 
actually  materialize,  but  would  also 
ensure  that  the  problem  of  adverse 
effects  from  air  bags  is  fully  addressed, 
and  that  air  bags  achieve  their  full  safety 
potential. 

C.  Alternative  Proposals 

The  preceding  sections  of  this  notice 
discuss  the  benefits  of  depowering 
passenger  and  driver  air  bags  by  various 
amounts,  and  the  net  effects  on  safetv 
While  the  agency  recognizes  that 
depowering  air  bags  may  result  in  some 
adverse  safety  tradeoffs,  primarily  to 
untielted  teenage  and  adult  occupants,  it 
believes  that  depowering  represents  a 
desirable  temporary  means  of 
addressing  the  problem  of  fatalities  and 
injuries  from  air  bags. 

Having  tentatively  decided  that 
depowering  of  air  bags  is  desirable,  it  is 
necessary  for  the  agency  to  determine 
whether  a  regulatory  change  is  needed 
to  permit  this  action  and,  if  so,  what  the 
most  appropriate  change  would  be. 

Manuiacturers  have  asserted  that  a 
regulatory  change  is  needed  because  if 
air  bags  were  depowered  to  an 
appropriate  extent,  manufacturers 
would  be  unable  to  certify  that  all  of 
their  vehicles  comply  with  Standard  No. 
208's  unbelted  test  requirements. 

As  discussed  in  the  PRE,  the  agency's 
testing  shows  that  an  average  20  to  35 
percent  depowering  of  passenger  air 
bags  would  result  in  chest  g's  for  some 
vehicles  approaching  or  slightly 
exceeding  Standard  No.  208's  60  g  limit 
for  the  unbelted  test.  This  indicates  that 
a  regulatory  change  would  be  needed  to 
permit  this  level  of  depowering  for  these 
vehicles.  The  agency's  limited  data 
suggest  that  the  standard  s  other 
requirements  would  not  preclude  this 
level  of  depowering.  although  the  1000 
HIC  limit  would  prevent  significantly 
higher  levels  of  depowering. 

NHTSA  does  not  have  data 
concerning  whether  a  regulatory  change 
would  be  needed  to  permit  20  to  35 
percent  depowering  of  driver  air  bags, 
but  is  requesting  commenters  to  provide 
such  data.  As  discussed  in  the  PRE, 
when  driver  air  bags  depowered  to  that 
extent  were  tested  by  NHTSA  at  30 
mph,  unbelted  chest  g's  increased  from 
49  to  51.  Ford  modeling  for  driver  air 
bags  shows  similar  results,  with  chest 


g's  rising  by  only  2  or  3  g's  for  belted 
and  unbelted  drivers.  Available  NHTSA 
modeling  shows  variable  results  (some 
chest  g's  going  up  and  others  down),  but 
all  were  well  within  the  standard  at  30 
mph.  The  agency  believes  that  energy 
absorbing  steering  columns  explain  why 
the  driver  air  bag  can  be  depowered 
without  significantly  affecting  chest  g's. 
However,  the  agency  conducted  only 
limited  testing  and  did  not  conduct  any 
angle  tests.  The  agency  requests 
comments,  including  data,  concerning 
how  depowering  driver  air  bags  by 
various  percentages  would  affect  the 
manufacturers'  ability  to  certify 
compliance  with  Standard  No.  208. 

The  agency  is  proposing  the  adoption 
of  either,  or  both  of  two  potential 
changes  as  alternative  temporary 
amendments  to  Standard  No.  208:  either 
increasing  the  current  chest  acceleration 
limit  to  80  g's.  or  replacing  the  unbelted 
crash  test  requirement  with  a  sled  test 
protocol  incorporating  a  standardized 
crash  pulse.  If  the  agency  were  to  adopt 
both  of  these  changes,  a  manufacturer 
could  select  either  alternative  at  its 
option.  However,  a  manufacturer  could 
not  mix  the  two  options,  i.e.,  the  80  g 
chest  acceleration  limit  would  not  apply 
in  the  case  of  the  generic  sled  test. 

A  discussion  of  each  of  the  two 
alternative  approaches  being  proposed 
by  the  agency  is  presented  in  the  next 
two  sections. 

1.  Approach  I — Temporary  Change  in 
Unbelted  Chest  Acceleration 
Requirement 

NHTSA  believes  that  the  simplest 
regulatory  change  would  be  to  amend 
the  requirement  which  appears  to  be  the 
factor  limiting  the  vehicle 
manufacturers'  ability  to  depower 
current  air  bags  by  20  to  35  percent. 
This  points  to  reducing  the  stringency  of 
the  unbelted  chest  acceleration 
requirement.  The  agency  is  proposing  to 
increase  the  current  limit  from  60  g's  to 
80  g's.  However,  the  agency  is 
requesting  comments  on  both  higher 
and  lower  values,  and  could  select  a 
different  value  for  the  final  rule. 

This  alternative  has  other  advantages 
in  addition  to  its  simplicity.  Occupant 
protection  would  continue  to  be 
measured  in  full-scale  vehicle  tests, 
protection  in  impacts  at  a  range  of 
angles  would  be  ensured,  and  the  other 
injury  criteria  would  not  change.  The 
agency  notes  that  recent  biomechanical 
data  generated  for  NHTSA  suggests  that, 
with  respect  to  potential  chest  injuries, 
the  human  tolerance  to  acceleration  is 
higher  for  air  bags  than  for  belts, 
because  the  air  bag  delivers  a  more 
broadly  distributed,  uniform  loading  to 
the  chest  than  does  a  safety  belt. 


Therefore,  an  80  g  requirement  for 
occupants  protected  by  air  bags  appears 
to  be  at  least  as  protective  as  a  60  g 
requirement  for  belted  occupants. 

The  agency  notes  that  amending  the 
standard  to  allow  chest  accelerations  of 
80  g's  does  not  mean  that  chest  g 
measurements  in  crash  tests  would 
necessarily  rise  to  that  level.  The 
agency's  test  data  suggest  that  while  a 
change  to  80  g's  would  be  sufficient  to 
permit  or  facilitate  20  to  35  percent 
downloading,  air  bags  with 
progressively  higher  levels  of 
dowTiloading  (beyond  20  to  35  percent) 
are  likely  to  exceed  Standard  No.  208's 
head  injury  criterion  before  they  exceed 
the  80  g  requirement. 

NHTSA  also  notes  that  the  PRE's 
estimates  of  safety  impacts  for  the  80  g 
alternative  do  not  assume  an  increase  to 
80  g's,  or  to  any  particular  level  below 
80  g's.  The  estimates  are  instead  based 
on  the  agency's  analysis  of  the  effects  of 
depowering  air  bags  by  20  to  35  percent. 

■The  agency's  analysis  assumes,  based 
on  limited  vehicle  testing,  that  chest  g's 
would  rise  by  an  average  of 
approximately  11  g's  for  the  unbelted 
50th  percentile  male.  Since  compliance 
data  show  that  chest  g's  for  this  test 
currently  average  about  43  g's,  the 
assumed  11  g  increase  means  that  the 
average  would  increase  to  about  54  g's 
for  the  50th  percentile  male  dummy. 

NHTSA  intends  for  any  regulatory 
change  to  Standard  No.  208  to  permit  or 
facilitate  quick  depowering  of  air  bags. 
In  order  to  reduce  the  leadtime  for 
depowered  air  bags,  the  agency  is 
proposing,  as  part  of  its  80  g  proposal, 
to  establish  a  special  two-year 
enforcement  policy  for  Standard  No. 
208"s  unbelted  test  requirements. 

The  agency  recognizes  that,  under 
ordinary  circumstances,  manufacturers 
making  air  bag  design  changes  typically 
conduct  extensive  testing  to  ensure  that 
a  vehicle  will  continue  to  meet  the 
standard's  performance  requirements  at 
any  particular  level.  They  do  so  despite 
the  existence  of  various  provisions  of 
Standa.-d  No.  208  that  provide  that  "a 
vehicle  shall  not  be  deemed  to  be  in 
noncompliance  with  this  standard  if  its 
manufacturer  establishes  that  it  did  not 
have  reason  to  know  in  the  exercise  of 
due  care  that  such  vehicle  is  not  in 
conformity  with  the  requirement  of  this 
standard."  See,  e.g.,  S4.1.5.3. 

While  NHTSA  generally  considers 
some  degree  of  testing  to  be  necessary 
to  satisfy  this  "due  care"  requirement, 
under  the  proposed  two-year  policy,  the 
agency  would  consider  engineering 
analyses  indicating  that  a  vehicle  will 
pass  the  unbelted  test  requirements  with 
a  depowered  air  bag  as  sufficient  during 
that  period  to  establish  that  the  vehicle's 
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manufacturer  exercised  due  care  to 
ensure  that  the  vehicle  conforms  with 
the  requirement,  even  in  the  absence  of 
con  finning  crash  testing.  Of  course,  the 
agency  would  retain  the  right  to  enforce 
the  requirements  of  the  standard  if  the 
noncompliance  was  due  to  quality 
control  deficiencies  or  other 
manufacturing  problems.  This  policy 
would  be  reflected  in  an  appendix  to  the 
standard. 

2.  Approach  II — Temporary 
Replacement  of  Unbelted  Crash  Test 
Requirement  With  a  Sled  Test  Protocol 
Incorporating  a  Standardized  Crash 
Pulse 

In  August  1996,  AAMA  submitted  a 
petition  for  rulemaking  requesting, 
among  other  things,  an  immediate 
amendment  to  the  requirements  for 
testing  the  ability  of  air  bags  to  protect 
unbelted  occupants.  The  current 
requirement  measures  occupant 
protection  in  a  full  scale  crash  test  in 
which  a  vehicle,  equipped  with  test 
dummies  at  the  outside  front  seating 
positions,  is  crashed  into  a  barrier. 
Specified  injury  criteria,  measured  on 
the  test  dummies,  must  be  met  in  barrier 
crashes  at  speeds  up  to  30  mph,  and  a 
range  of  angles  up  to  30  degrees  off- 
center. 

AAMA  requested  that  this  crash  test 
requirement  be  replaced  with  a  sled  test 
protocol.  Under  that  protocol,  all  of  a 
vehicle,  or  a  portion  of  the  vehicle 
representing  the  interior,  would  be 
mounted  on  a  sled.  The  sled  would  be 
decelerated  from  30  raph  according  to  a 
standard  formula,  called  a  crash  pulse. 
There  would  not  be  an  angle  test,  only 
a  direct  frontal  test. 

NHTSA  notes  that  sled  tests  can  be 
used  by  researchers  to  simulate  what 
will  happen  to  occupants  in  real  world 
crashes.  The  crash  pulse  for  a  given  sled 
test  is  a  major  determinant  of  the 
stringency  of  the  test,  and  how 
representative  the  test  is  of  how  a 
particular  vehicle  will  perform  in 
particular  kinds  of  real  world  crashes. 

To  explain  further,  the  term  "crash 
pulse"  is  defined  as  the  acceleration- 
time  history  of  the  occupant 
compartment  of  a  vehicle  during  a 
crash.  This  is  typically  represented  in 
terms  of  g's  of  acceleration  plotted 
against  time  in  milliseconds  (1/1000 
second).  Generally  speaking,  the 
occupant  undergoes  greater  forces  due 
*o  secondary  collisions  with  the  vehicle 
interior  and  restraint  systems  if  the 
crash  pulse  g's  are  higher  at  the  peak,  or 
the  duration  of  the  crash  pulse  is 
shorter,  which  would  lead  to  higher 
overall  average  g  levels. 

The  crash  pulse  experienced  by  a 
particular  vehicle  will  obviously  differ 


substantially  in  different  types  of 
crashes,  e.g.,  if  the  vehicle  crashes  into 
a  rigid  stone  wall  vs.  a  stack  of  hay 
Similarly,  vehicles  with  different 
designs  typically  experience 
substantially  different  crash  pulses  in 
the  same  kind  of  crash,  depending  on 
such  things  as  the  stiffness  of  the 
vehicle  structure  and  amount  of  crush 
space.  Large  cars  typically  have 
relatively  mild  crash  pulses,  while  small 
cars  and  utility  vehicles  typically  have 
more  severe  crash  pulses. 

Under  AAMA's  recommended 
amendment,  the  same  crash  pulse 
would  be  used  for  all  vehicles.  The 
petitioner  argued  that  the  standard's 
current  test  protocol  "directly  dictates 
the  level  of  the  air  bag's  inflator  power 
and  it  is  the  level  of  inflator  power  that 
unnecessarily  increases  the  risk  of 
injury  to  vehicle  occupants  during  air 
bag  deployment."  AAMA  asserted  that 
its  recommended  test  protocol  would 
allow  for  lower  powered  inflators  to  be 
introduced  into  the  market  as  quickly  as 
possible  while  maintaining  air  bag 
protection  for  all  occupants. 

In  its  August  1996  petition,  AAMA 
provided  the  parameters  for  its 
recommended  pulse  along  with  a 
suggested  mathematical  formula,  called 
a  sine  pulse.  The  sine  pulse  suggested 
by  AAMA  is  described  by  the 
mathematical  function:  A=15  sin  (Fit/ 
143)  Gs. 

After  examining  the  sled  test  protocol 
initially  advocated  by  AAMA,  NHTSA 
concluded  that  the  standardized  sled 
pulse  suggested  in  the  petition  is 
representative  of  a  very  soft,  or  benign 
crash.  Indeed,  the  agency  wondered 
whether  the  pulse  were  so  benign  that 
a  vehicle  could  meet  the  requirements 
for  protecting  an  unbelted  dummy 
without  an  air  bag. 

To  answer  this  question,  NHTSA 
tested  a  1993  Taurus  according  to  the 
sled  test  protocol  recommended  by 
AAMA,  i.e.,  the  143  millisecond  (msec) 
sled  pulse  (15  g  peak).  The  vehicle  did 
not  have  a  passenger  air  bag.  Although 
the  vehicle  had  a  driver  air  bag,  it  was 
deactivated  so  that  it  would  not  deploy. 
Although  protected  by  neither  safety 
belts  nor  air  bags,  neither  of  the 
dummies  had  responses  that  exceeded 
the  injury  criteria  specified  in  Standard 
No.  208.' 

In  its  November  13.  1996  letter, 
AAMA  suggested  that  the  agency  use  a 
more  severe  crash  pulse,  125  msec., 
which  corresponds  to  17.1  g.  AAMA 
also  argued  that  the  agency  should 
consider  injury  measiu^ments  for  the 
neck  in  evaluating  the  crash  pulse, 
rather  than  focusing  solely  on  whether 
vehicles  without  air  bags  could  pass  the 
current  Standard  No.  208  injury  criteria 


(HIC,  chest  and  femur  loads)  in  a  test 
using  the  pulse.  AAMA  indicated  that  a 
vehicle  could  not  meet  appropriate  neck 
injury  assessment  reference  values 
(lARV's)  in  a  test  using  the  pulse 
vnthout  an  air  bag. 

NHTSA  notes  tiiat  the  revised  AAMA 
recommended  crash  pulse  is  similar  to 
that  experienced  by  a  large  car  in  a 
Standard  No.  208  test,  but  milder  than 
that  experienced  by  a  typical  small  car. 
utility  vehicle,  or  light  truck.  The  PRE 
provides  additi  nal  information  about 
crash  pulses. 

In  December  1996,  NHTSA  conducted 
several  tests  of  a  1993  Taurus  according 
to  the  revised  sled  test  protocol 
recommended  by  AAMA.  i.e..  125  msec, 
17.1  g.  The  agency  repeated  the  same 
test  it  had  conducted  with  the  earlier 
pulse,  i.e.,  a  no-air-bag  test  with 
unbelted  50th  percentile  male  dummies. 
However,  NHTSA  also  measured  forces 
on  the  neck  so  that  it  could  make 
calculations  relative  to  lARV's.  The 
agency  also  conducted  tests  with 
baseline  and  depowered  air  bags,  and 
with  fifth  percentile  female  dummies. 

NHTSA  was  still  reviewing  data 
calculations  for  this  new  test  series  as 
this  notice  was  being  completed.  The 
agency  expects  to  place  the  data  in  the 
docket  at.  or  shortly  after,  the  time  this 
notice  is  published.  NHTSA  requests 
comments  on  what  conclusions  should 
be  drawn  from  the  data  and  on  how  the 
results  of  the  tests  should  be  factored 
into  the  agency's  final  decision 
concerning  this  proposal. 

There  are  potential  advantages  and 
disadvantages  to  the  approach  of  using 
a  standardized  crash  pulse 
representative  of  a  large  car  as  a 
temporary'  means  of  addressing  air  bag 
fatalities  to  children.  The  approach 
provides  maximum  flexibility  to 
manufacturers  in  addressing  these 
fatalities.  In  its  1984  rxilemaking 
establishing  the  automatic  protection 
requirements  that  were  in  effect  until 
the  implementation  of  ISTE.^,  NHTS.^ 
recognized  that  technical  problems 
existed  in  designing  air  bags  that  would 
not  pose  a  danger  to  unrestrained  small 
children  in  small  cars.  Because  the 
crash  pulse  of  small  cars  is  much  more 
severe  than  that  of  large  cars,  more 
aggressive  air  bags  are  needed  to  meet 
the  standard's  injur\'  criteria.  The 
agency  stated: 

Manufacturers  claim  that  little 
development  work  has  been  done  with  air 
bags  for  small  (eg  .  subcompact  or  smaller) 
cars  and  that  a  particular  problem  in  these 
vehicles  is  how  to  protect  small  children, 
who  are  not  prop)erly  restrained,  from  the 
more  rapidly  deploying  air  cushion  in  such 
vehicles.  The  Department  believes  that  this 
problem  can  be  mitigated  and  that  technical 
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solutions  are  available,  as  described  in  the 
FRIA.  However,  the  lack  of  experience  in  this 
area,  as  well  as  the  lack  of  experience  for 
some  companies  in  any  form  of  air  bag 
development,  make  the  Department  reluctant 
to  mandate  across-the-board  air  bags.  49  Fed. 
Reg.  29001,  July  17,  1984,  See  July  11,  1984 
FRIA,  pp.  ra-7toll. 

The  AAMA  recommended  sled  test 
approach  would  essentially  permit  the 
auto  manufacturers  to  use  air  bags  for 
small  cars  and  other  vehicles  with 
severe  crash  pulses  (e.g.,  utility  vehicles 
and  trucks)  that  are  similar  to  the  ones 
they  use  for  large  cars.  This  would 
eliminate  some  of  the  problems  that 
exist  in  designing  air  bags  for  these 
vehicles  that  are  not  aggressive  to 
children,  i.e.,  the  risk  of  aggressivity 
would  be  normalized  for  all  vehicles. 

Another  advantage  of  a  sled  test 
approach  is  that  it  reduces  the  time  and 
cost  of  doing  certification  testing,  since 
sled  tests  are  less  destructive  of  the 
vehicle.  Further,  many  more  sled  tests 
can  be  conducted  in  the  same  time 
period,  since  the  motor  vehicle  industry 
and  its  suppliers  have  substantially 
greater  capacity  to  conduct  sled  tests 
than  barrier  tests. 

The  primary  disadvantage  of  using  a 
standardized  crash  pulse  representative 
of  a  large  car  is  that  the  test  will  be  less 
representative  of  actual  performance  for 
small  cars  and  other  vehicles  with 
severe  crash  pulses,  i.e..  the  test 
measures  only  air  bag  performance  and 
not  total  vehicle  performance.  The 
approach  also  eliminates  the  effect  of 
angle  test  requirements,  which  ensure 
protection  in  &ontal  impacts  that  occur 
at  a  range  of  angles  rather  than  purely 
head-on.  However,  given  that  recent 
NHTSA  analyses  indicate  that  current 
fatality  reducing  benefits  of  air  bags 
drop  off  rapidly  as  crashes  diverge  from 
direct  "head-on"  collisions,  deleting  the 
requirement  for  meeting  injury  criteria 
in  a  30  degree  test  might  not 
substantially  degrade  the  "real  world" 
benefits  of  air  bags  in  such  crash 
configurations.  ("Fatality  Reduction  by 
Air  Bags,  Analyses  of  Accident  Data 
through  earlv  1996."  August  1996 
NHTSA  Technical  Report,  DOT  HS  808 
470)  NHTSA  requests  comments  on  this 
issue. 

As  a  practical  matter,  the  AAMA 
recommended  sled  test  approach 
appears  to  permit  more  depowering 
than  the  80  g  approach.  Under  the  80  g 
approach.  Standard  No.  208's  HIC 
requirement  appears  to  preclude 
depowering  much  beyond  the  20  to  35 
percent  range.  The  agency  does  not 
know  how  much  depowering  would  be 
permitted  by  the  AAMA  approach,  but 
believes  it  could  be  considerably  greater 
than  35  percent,  at  least  for  vehicles  that 


currently  experience  a  severe  crash 
pulse  in  the  current  Standard  No.  208 
test.  While  this  maximizes  manufacturer 
flexibility  in  addressing  the  fatalities  to 
children,  it  also  raises  the  possibility  of 
greater  adverse  safety  tradeoffs, 
especially  to  unbelted  teenage  and  adult 
occupants. 

In  the  context  of  a  temporary 
amendment  to  Standard  No.  208. 
however,  the  agency  believes  it  is 
important  to  distinguish  between  what 
the  manufacturers  might  technically  be 
permitted  to  do  and  the  actions  they 
would  actually  take  in  response  to  a 
regulatory  change.  Because  of  the 
substantial  differences  among  current 
air  bags,  it  is  likely  that  very  different 
levels  of  depowering  are  needed  for 
different  air  bags  in  order  to 
significantly  reduce  the  risk  of  child 
fatalities.  For  some  air  bags.  10  percent 
depowering  may  be  necessary;  for 
others,  60  percent  depowering  may  be 
necessary. 

Because  the  same  standards  apply  to 
all  vehicles,  it  is  possible  that  any 
regulatory  change  that  would  permit  60 
percent  depowering  of  the  most 
aggressive  air  bags  would  permit  greater 
than  optimal  depowering  of  other  air 
bags.  That  does  not  mean,  however,  that 
manufacturers  would  depower  all  air 
bags  to  the  maximum  extent  permitted 
by  the  amendment.  Instead,  tie  agency 
anticipates  that  the  manufacturers 
would  only  depower  particular  air  bags 
to  the  extent  needed  to  address  the  child 
fatality  problem,  and  preserve  unbelted 
occupant  protection  to  the  maximimi 
extent  possible. 

As  part  of  proposing  the  AAMA 
recommended  sled  test  approach,  the 
agency  is  proposing  to  add  neck  injury 
criteria  for  the  50th  percentile  male 
dummy  As  indicated  above.  AAMA 
argued  that  the  agency  should  consider 
injury  measurements  for  the  neck  in 
evaluating  the  crash  pulse.  The  source 
of  the  proposed  neck  criteria  is 
"Anthropomorphic  Dummies  for  Crash 
and  Escape  Systems,"  AGARD 
Conference  Proceedings  of  NATO,  July 
1996.  AGARD-AR-330.  A  copy  of  the 
relevant  pages  is  being  placed  in  the 
docket.  The  agency  notes  that  GM  uses 
the  same  neck  criteria  for  its  LARVs. 
Data  provided  by  AAMA  indicate  that, 
in  general,  all  of  these  neck  criteria 
could  not  be  met  without  an  air  bag. 
The  proposed  neck  injury  criteria 
represent  peak  values  for  very  short 
duration  loading.  Much  lower  loads  can 
be  tolerated  for  longer  duration  loading. 
Time  dependency  criteria  may  need  to 
be  specified.  The  agency  solicits 
comments  on  this  subject. 

Tte  agency  is  proposing  a  test 
procedure  similar  to  that  presented  in 


AAMA's  petition.  NHTSA  notes  that  the 
proposed  procedure  specifies  that  the 
vehicle,  or  "a  sufficient  portion  of  the 
vehicle  to  be  representative  of  the 
vehicle  structure,"  is  mounted  on  the 
sled.  The  agency  requests  comments  on 
the  practicality  of  conducting  sled  tests 
with  whole  vehicles,  and  on  whether 
the  quoted  language  can  be  made  more 
objective. 

NHTSA  notes  that  AAMA  included  in 
its  initial  petition  both  a  recommended 
crash  pulse  and  specified  corridors  for 
that  pulse.  The  agency  believes  that  it  is 
necessary  to  specify  corridors  in 
addition  to  a  specific  pulse,  because  it 
is  generally  not  possible  to  duplicate 
exact  pulses.  Manufactuirers  would  be 
required  to  certify  that  their  vehicles 
comply  with  the  standard's  performance 
requirements  for  all  tests  v^thin  the 
specified  corridors.  The  agency  notes 
that  AAMA  has  not  provided  corridors 
for  its  revised  crash  pulse,  and  has 
written  to  AAMA  requesting  it  to 
provide  a  figure  showing  the 
mathematical  equation  for  the  revised 
pulse,  a  graph  of  the  pulse  and  corridors 
for  the  pulse.  This  information  will  be 
docketed  as  soon  as  possible  after  it  is 
received  by  the  agency.  While  the 
proposed  regulatory  text  specifies  only 
a  specific  crash  pulse  and  not  the 
corridors  for  that  test,  the  agency 
expects  to  include  such  corridors  in  the 
final  rule. 

3.  Request  for  Additional  Information 

In  order  to  help  it  reach  a  final 
decision,  the  agency  is  requesting 
additional  information  in  several  areas. 

First,  the  agency  is  requesting 
additional  information  and  data  to  help 
it  refine  its  estimates  of  the  potential 
benefits  and  net  effects  on  safety  that 
would  be  likely  to  result  from 
depowering.  As  discussed  above,  the 
estimates  presented  in  the  PRE  and 
summarized  above  are  necessarily  based 
on  very  limited  data.  The  agency 
requests  commenters  to  address  the 
analyses  presented  in  the  PRE, 
including  what  conclusions  should  be 
drawn  from  the  various  test  data, 
modeling  data,  Holden  study,  and  other 
information  presented  in  that 
evaluation,  concerning  the  effect  of 
depowering  on  fatalities  and  injuries. 
The  agency  also  requests  commenters  to 
provide  additional  relevant  information, 
including  test  data,  real  world  studies, 
and  engineering  analyses. 

Second,  the  agency  recognizes  that 
there  are  significant  uncertainties 
associated  with  the  analyses  of  the 
available  data  and  the  resulting 
estimates  of  benefits  and  disbenefits.  If. 
contrary  to  the  agency's  expectation  and 
best  judgment,  this  rulemaking  were  to 
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result  in  a  large  net  loss  of  life,  would 
taking  action  (through  the  adoption  of 
the  proposed  amendment)  to  save  the 
children  and  short  adult  drivers  being 
fatally  injured  by  air  bags  still  be  the 
correct  policy  choice? 

Third,  the  agency  is  seeking  comment 
on  the  sled  pulse  test  recently 
recommended  by  AAMA.  The  agency 
has  written  to  AAMA  requesting 
information  on  why  AAMA  selected  the 
particular  recommended  pulse,  the 
amount  of  depowering  that  would  be 
permitted  for  various  vehicle  types,  how 
those  changes  would  translate  into  30 
mph  barrier  test  results,  and  specific 
manufacturer  plans  (on  a  model-by- 
model  basis,  if  possible)  concerning  the 
amount  of  depowering  that  would  occur 
if  that  alternative  is  adopted  in  the  final 
rule.  This  information  will  be  docketed 
as  soon  as  possible  after  it  is  received  by 
the  agency.  The  agency  also  requests 
specific  estimates  on  the  overall  impacts 
on  safety,  for  children,  belted  and 
unbelted  passengers,  and  belted  and 
imbelted  drivers. 

Fourth,  NHTSA  requests  specific 
analysis  comparing  the  potential 
benefits  and  net  effects  on  safety  of  the 
two  proposed  alternatives.  The  agency 
notes  that,  in  a  November  13,  1996 
submission,  AAMA  provided  estimates 
concerning  its  members'  ability  to 
depower  air  bags  under  various 
alternative  amendments  to  Standard  No. 
208.  AAMA  stated  that,  for  purposes  of 
its  analysis,  depowering  was  defined  as 
reducing  the  force  produced  by  air  bags 
to  a  level  which  is  estimated  to  reduce 
the  risk  of  air  bag  related  fatalities  to  a 
5th  percentile  imbelted  female  and 
unbelted  child  as  close  to  zero  as 
possible,  while  still  meeting  all  belted 
occupant  injury  criteria.  According  to 
AAMA,  this  generally  corresponds  to  a 
25  to  35  percent  average  reduction  in 
total  inflator  output  and  peak  mass  flow. 
AAMA  provided  the  following  chart: 

AAMA  Estimates  for  Air  Bag 
Depowering 

The  percentage  of  air  bag  systems  that 
could  be  depowered  noted  below  is 
based  on  engineering  judgment  of 
AAMA  members  relative  to  the  ability 
to  depower  the  current  air  bag  design  to 
a  level  needed  to  provide  meaningful 
benefit. 

Regulatory  Action  #1 — Raise  Chest 
Criterion  to  80  g's 

passenger  cars — 36% 
trucks— 27% 
total— 31% 

Leadtime  to  implement — 6  to  9 
months  to  4  years 


Regulatory  Action  #2 — 80  g's  +  delete 
angle  barrier 

passenger  cars — 43% 
trucks — 41% 
total^2% 

Leadtime  to  implement — 6  to  9 
months  to  3  years 

Regulatory  Action  #3 — 80  g's  +  delete 
angle  barrier  +15  msec  HIC 

passenger  cars — 48% 
trucks— 57% 
total— 53% 

Leadtime  to  implement — 6  to  9 
months  to  3  years 

Regulatory  Action  #4 — 125  msec 
Generic  Sled  Test 

100%  of  total  fleet— leadtime  to 
implement — 6  to  9  months,  complete 
within  2  years. 

Based  on  compliance  data  and  its 
limited  testing  of  depowered  air  bags, 
the  agency  believes  that  an  80  g 
requirement  would  permit 
manufacturers  to  depower  essentially  all 
of  their  vehicles  by  20  to  35  percent, 
while  AAMA  estimates  that  only  31 
percent  of  vehicles  could  be  depowered 
"to  a  level  needed  to  provide 
meaningful  benefit." 

One  reason  for  the  difference  in  the 
assessment  of  the  sufficiency  of  the  80 
g  requirement  is  that  the  manufactiu-ers 
contemplate  depowering  more  than  20- 
35  percent  in  the  case  of  the  more 
aggressive  air  bags.  As  discussed  earlier 
in  this  notice,  the  agency's  testing 
indicates  that  a  considerably  higher 
level  of  depowering  might  be  needed  for 
some  vehicles  to  significantly  reduce 
the  chance  of  fatality  to  out-of-position 
children. 

NHTSA  has  not  conducted  angle  tests 
with  depowered  air  bags,  so  another 
reason  for  the  difference  might  be  that 
Standard  No.  208's  current  angle  test 
requirement  could  be  a  limiting  factor 
even  with  an  80  g  requirement. 

The  agency  requests  the  individual 
manufacturers  to  provide  specific 
analysis,  on  a  model-by-model  basis,  if 
possible,  comparing  the  amount  of 
depowering  that  would  be  permitted  by 
an  increase  m  the  chest  acceleration 
limit  alone  to  that  which  would  be 
permitted  by  the  AAMA  generic  sled 
pulse  test,  and  describing  the  reasons 
for  any  differences  in  these  two  levels 
of  depowering.  NHTSA  has  already 
requested  this  information  from  .AAMA 
and  will  docket  it  as  soon  as  possible 
after  it  is  received  by  the  agency. 

Fifth,  NHTSA  is  requesting  additional 
information  concerning  the  extent  of  the 
existing  problem  of  driver  fatalities  and 
injuries  from  air  bags,  and  the  amount 
of  depowering  that  would  be  needed  for 


various  vehicle  types  to  address  those 
fatalities  and  injuries.  As  discussed 
earlier  in  this  notice,  there  are 
substantial  differences  between  the 
passenger  and  driver  air  bag  problems. 
While  the  annual  number  of  child 
fatalities  is  ver\'  small  but  growing 
steadily,  the  annual  number  of  adult 
fatalities  does  not  appear  to  be  growing. 
While  the  agency  is  aware  of  18 
children  who  have  been  fatally  injured 
by  air  bags  this  year,  it  is  aware  of  only 
one  driver  who  has  been  fatally  injured 
by  an  air  bag  in  the  United  States  during 
the  same  period.  This  apparent  nearly 
total  absence  of  driver  fatahties  has 
occurred  despite  the  greater  than  two-to- 
one  ratio  of  vehicles  with  driver  air  bags 
to  vehicles  with  passenger  air  bags  and 
the  four-to-one  ratio  of  drivers  to  front 
seat  passengers.  (As  noted  above, 
however,  the  agency's  figures  for  driver 
fatalities  are  not  the  result  of  a  census.) 
Moreover,  while  most  child  fatalities 
have  occurred  in  very  recent  model  year 
vehicles,  the  agency  is  aware  of  only 
one  woman  5  feet  2  inches  or  less  who 
has  died  in  a  post  model  year  1992 
vehicle.  Finally,  the  ratio  of  fives  saved 
by  air  bags  to  persons  fatally  injured  is 
very  different  for  driver  air  bags  than 
passenger  air  bags.  Driver  air  bags  are 
estimated  to  have  saved  1500  lives,  as 
compared  to  19  persons  fatally  injured. 
Passenger  air  bags  are  estimated  to  have 
saved  164  lives,  as  compared  to  32 
persons  fatallv  injured. 

There  are  also  considerable 
differences  between  the  size  and  basic 
designs  of  driver  and  passenger  air  bags, 
and  the  mechanisms  by  which  drivers 
and  children  are  likely  to  become  too 
close  to  the  air  bag.  As  discussed  earlier 
in  this  notice,  unrestrained  or 
improperly  restrained  children  are 
likely  to  be  propelled  up  agamst  the  air 
bag  before  deployment  as  a  result  of  pre- 
crash  braking,  and  children  m  rear- 
facing  infant  restraints  are  positioned 
vk-ith  their  heads  up  against  the  air  bags. 
Since  drivers  have  their  feet  on  the 
brake  and/or  accelerator  pedals  and/or 
floor  and  are  holding  the  steering  wheel, 
they  are  not  likely  to  be  propelled 
foru-ard  as  a  result  of  pre-crash  braking 
to  the  extent  that  children  are.  Pre- 
braking  and  crash  forces  will,  however, 
cause  drivers  to  move  toward  the  air 
bag.  Drivers  who  sit  very  close  to  the 
steering  wheel  are  at  greater  risk  of 
being  too  close  to  the  air  bag  at  the  time 
of  deployment,  especially  if  they  are 
unrestrained 

Because  driver  air  bags  have  been 
produced  in  large  numbers  for  several 
years  longer  than  passenger  air  bags,  the 
vehicle  manufacturers  have  had  time  in 
a  number  of  instances  to  redesign  driver 
air  bags  to  incorporate  a  number  of 
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countenneasures  that  reduce  the  risk  to 
out-of-posilion  occupants.  In  deciding 
whether  to  adopt  its  proposal  to  reduce 
the  stringency  of  Standard  No.  208  as  it 
applies  to  driver  air  bags,  the  agency 
will  therefore  take  care  that  it  is 
assessing  both  current  and  expected  air 
bag  designs. 

By  way  of  illustration,  General  Motors 
commented  in  December  1995  that  it 
has  introduced  a  number  of  air  bag 
system  features  that  according  to  its  test 
results  should  reduce  the  risk  of 
inflation  induced  injury.  These  features 
include  minimized  inflator  output  and 
bag  size,  module  cover  tear  seam 
geometry,  low  break-out  force  module 
cover,  bag  fold,  and  recessed  air  bag 
module.  General  Motors  also  stated  that 
it  was  in  the  process  of  introducing  air 
bag  systems  that  include  a  number  of 
features  that  can  help  to  further  reduce 
the  inflation-induced  loads  to  which  em 
occupant  can  be  subjected.  These 
features  (which  repeat  some  of  the 
earlier  ones  listed  by  that  company) 
include  recessed  air  bag  modules,  new 
bag  folds,  improved  air  bag  module  tear 
seam  geometries,  low  break-out  force  air 
bag  module  covers,  minimized  bag 
voliunes,  low  output  inflators,  and  air 
bag  venting  technologies. 

NHTSA  is  also  aware  that  other 
companies  have  also  redesigned  driver 
air  bags  in  ways  that  should  reduce  air 
bag  aggressivity.  Agency  testing  of 
several  new  designs  shows  a  substantial 
reduction  in  the  risk  to  out-of-position 
occupants,  especially  with  respect  to 
chest  injury,  measured  as  V*C. 
However,  the  agency  also  tested  some 
driver  air  bags  that  showed  a  substantial 
reduction  in  some  injury  reference 
values  and  increases  in  others. 

NHTSA  requests  information  on  the 
potential  which  ciurent  driver  air  bags 
have  for  creating  adverse  side  effects. 
Among  other  things,  the  agency  requests 
vehicle  manufacturers  to  provide 
detailed  information,  on  a  model-by- 
model  basis,  if  possible,  concerning  all 
relevant  design  changes  they  have 
made,  or  expect  to  make,  in  their 
vehicles  that  may  have  reduced,  or  will 
reduce,  the  risk  of  injury  or  fatality  to 
drivers  from  air  bags.  This  would 
include  changes  in  air  bag  designs, 
including  deployment  threshold 
changes,  and  changes  in  related  vehicle 
components.  This  information  will  help 
the  agency  assess  the  potential  of 
adverse  side  effects  associated  with 
model  year  1997  vehicles,  as  opposed  to 
the  potential  associated  with  model  year 
1990-92  vehicles. 

The  agency  also  requests  information 
on  the  number  of  driver  air  bag  fatahties 
that  have  occurred  to  date.  NHTSA  does 
not  have  as  much  information  on  driver 


fatalities  as  child  fatalities,  because  it 
does  not  have  the  resources  to 
investigate  every  adult  fatality  that 
occurs  in  a  vehicle  with  an  air  bag. 
Therefore,  there  may  be  driver  fatalities 
that  the  agency  is  not  aware  of.  NHTSA 
is  especially  interested  in  knowing 
about  fatalities  that  have  occurred  over 
the  past  three  years,  especially 
involving  late-model  vehicles. 

NHTSA  also  requests  comments  on 
the  extent  to  which  depov/ering  of 
current  air  bags  would  address  driver  air 
bag  fatalities,  and  on  the  extent  of  the 
associated  safety  tradeoffs.  Finally,  the 
agency  requests  comments  and  data 
concerning  the  extent  of  the  need  to 
change  Standard  No.  208  to  permit 
various  levels  of  depowering,  and  on  the 
alternatives  of  raising  the  standard's 
chest  g  limit  and/or  adopting  the  AAMA 
recommended  generic  sled  pulse  test. 

In  view  of  the  potentially  substantial 
disbenefits  associated  with  depowering 
driver  air  bags,  the  agency  requests 
comment  about  the  advisabihty  of 
limiting  the  proposed  amendment  to 
passenger  air  bags  only.  The  agency 
requests  specific  information  about  the 
cost  and  leadtime  implications  of 
excluding  driver  air  bags  from  the 
amendment  as  well  as  the  effects  it 
would  have  on  reducing  the  magnitude 
of  the  apparent  disbenefits  associated 
with  depowering  driver  air  bags.  In 
making  that  request,  NHTSA  recognizes 
that  considerable  depowering  of  driver 
air  bags  is  already  possible  under  the 
current  standard. 

D.  Consideration  of  Other  Alternatives 

In  developing  this  proposal,  NHTSA 
considered  an  array  of  regulatory  and 
nonregulatory  (e.g.,  education) 
approaches  that  would  address  the  air 
bag  safety  problem. 

Other  regulatory  approaches  to 
facilitate  depowering  that  have  been 
advocated  by  the  industry  include 
dropping  the  unbelted  test  altogether,  or 
requiring  that  the  unbelted  requirements 
be  met  at  speeds  up  to  25  mph  instead 
of  30  mph. 

NHTSA  is  not  proposing  to  drop  the 
unbelted  test  altogether.  A  number  of 
vehicle  manufacturers  have  argued  that 
the  inclusion  of  unbelted  test 
requirements  in  Standard  No.  208 
should  be  reconsidered  in  light  of  the 
fact  that  belt  use  has  increased  from  14 
percent  in  1983  to  around  68  percent 
today  The  agency  recognizes  that,  at 
some  point,  belt  use  might  rise  to  a 
point  at  which  retention  of  the  unbelted 
test  requirements  might  no  longer  be 
appropriate.  The  agency  notes  that  belt 
use  in  Australia  is  over  95  percent,  and 
averages  93  percent  in  Canada. 
However,  as  noted  above,  the  belt  use 


among  fatally  injured  vehicle  occupants 
is  less  than  40  percent.  Since  smart  air 
bags  may  soon  be  available  that  adjust 
air  bag  deployment  levels  based  on  belt 
use  or  nonuse,  the  possible  need  to 
amend  the  imbelted  test  requirements 
may  be  relatively  short-lived.  NHTSA 
will  consider  the  issue  of  the  unbelted 
test  requirements  in  the  context  of  its 
forthcoming  rulemaking  on  smart  air 
bags.  If  it  appears  that  such  smart  air 
bags  will  not  be  avsulable  in  the  nesu- 
term,  the  agency  will  also  consider 
whether  there  might  be  a  percentage  of 
belt  use  at  which  the  agency  should 
examine  changing  the  unbelted  test 
requirements  and  whether  any 
legislative  amendments  might  be 
necessary  for  that  purpose. 

The  agency  is  also  not  proposing  to 
reduce  the  unbelted  test  speed  to  25 
mph.  While  this  approach  was 
advocated  in  the  past  by  Ford,  Ford  has 
now  reached  consensus  with  the  other 
members  of  AAMA  on  the  approach  of 
replacing  the  unbelted  crash  test 
requirement  with  a  sled  test  protocol 
incorporating  a  standardized  crash 
pulse.  In  addition,  the  agency  believes 
that  the  proposed  approaches  are 
preferable  to  reducing  the  test  speed 
because  they  would  allow  a  more  rapid 
introduction  of  depowered  air  bags. 

Given  the  possibility  that  amending 
Standard  No.  208  to  permit  significant 
depowering  might  lead  to  a  reduction  in 
the  lives  saved  by  air  bags,  NHTSA  has 
assessed  other  available  approaches  to 
the  air  bag  safety  problem  in  terms  of 
their  relative  timeliness,  effectiveness 
and  net  effect  on  safety.  The  results  of 
such  a  comparative  assessment  are 
relevant  to  deciding  whether  there  is  a 
need  to  reduce  stringency  of  the 
standard  and,  if  so,  for  how  long.  The 
agency  has  considered  the  following 
alternatives  in  addition  to  depowering. 
(There  is  some  overlap  between  the 
alternatives;  for  example,  smart  air  bags 
may  incorporate  some  design  features 
that  could  also  be  used  individually.) 

Behavior-Related  Actions  Only.  One 
possibility  would  be  for  NHTSA  to 
focus  entirely  on  behavior-related 
actions,  such  as  public  information 
efforts,  encouraging  the  States  to 
improve  and  enforce  their  safety  belt 
and  child  restraint  use  laws,  requiring 
improved  warning  labels,  and 
permitting  or  requiring  passenger 
manual  cut-off  switches  (a  technological 
change  which  would  also  require 
behavioral  changes  to  be  effective)  in  all 
vehicles.  Behavioral  changes  are 
especially  relevant  to  the  problem  of 
child  fatalities  caused  by  air  bags,  since 
these  fatalities  can  be  prevented  by 
behavioral  means,  e.g.,  ensuring  that 
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children  always  buckle  up  and  that  they 
sit  in  the  back  seat  whenever  possible. 

NHTSA  is  actively  pursuing  efforts  to 
bring  about  behavioral  changes.  The 
agency's  efforts  include  its  public 
education  campaigns,  addressed  at 
length  in  the  August  1996  NfPRM  and 
other  Federal  Register  notices,  and  the 
agency's  final  rule  (issued  November  22, 
1996)  amending  Standards  No.  208  and 
No.  213  to  require  improved  labeling  to 
provide  better  assurance  that  drivers 
and  other  occupants  are  aware  of  the 
dangers  posed  by  air  bags  to  children. 

As  discussed  above,  NHTSA  is  a  part 
of  a  coalition  including  automobile 
manufacturers,  air  bag  suppliers, 
insurance  companies  and  safety 
organizations  working  to  improve  safety 
belt  use  by  a  variety  of  means,  including 
education  efforts,  urging  the  States  to 
adopt  primary  enforcement  safety  belt 
use  laws,  and  improving  enforcement  of 
seat  belt  and  child  seat  use  laws.  To  the 
extent  that  these  efforts  are  successful, 
belt  use  rates  should  increase. 

The  agency's  rulemaking  concerning 
manual  cutoff  switches  for  passenger  air 
bags  also  represents  a  way  of  reducing 
air  bag  fatahties  by  behavioral  means. 
The  switches  provide  drivers,  in 
vehicles  lacking  a  back  seat  large 
enough  to  accommodate  a  rear-facing 
infant  seat,  with  a  means  of  ensuring 
that  their  young  children,  particularly 
infants,  would  not  be  harmed  by  the  air 
bag. 

However,  while  behavioral  changes 
are  an  important  part  of  the  efforts  to 
reduce  low  speed  fatalities  due  to  air 
bags,  it  is  not  realistic  to  expect  that 
those  efforts  will  fully  solve  the 
problem.  This  is  illustrated  by  the 
number  of  drivers  who  continue  to  drive 
without  safety  belts  and  the  number  of 
children  who  remain  unrestrained, 
despite  decades  of  efforts  to  encourage 
people  to  wear  safety  belts  and  use  child 
restraints,  and  the  existence  of  laws 
requiring  such  use  in  most  states. 
Accordingly,  it  is  also  necessary  for  the 
agency  to  pursue  technological  changes. 

Higher  Deployment  Thresholds — i.e.. 
Increasing  the  Vehicle  Speed  at  Which 
Air  Bags  Deploy.  NHTSA  has  also 
considered  whether  vehicle 
manufactiurers  should  be  required  to 
increase  the  minimum  vehicle  speed  at 
which  air  bags  deploy,  and  possibly 
have  different  deployment  thresholds 
for  the  unbelted  and  belted  conditions, 
as  a  short-term  solution  for  reducing  air- 
bag-induced  fatahties  and  injuries.  This 
would  lessen  the  number  of 
deployments  at  low  speed  where  the 
possibility  of  serious  injury  for 


occupants  (even  unrestrained 
occupants)  is  small. 2* 

As  indicated  above,  CFAS  and  Public 
Citizen  requested  in  their  petition  that, 
for  vehicles  without  dual  stage  inflators, 
a  minimum  "trigger  speed"  of  10  mph 
barrier  equivalent  velocity  (BEV)  be  set 
beginning  with  the  1998  model  year  for 
passenger  cars  and  1999  for  Ught  trucks. 
The  CFAS  petition  submitted  a  few  days 
earlier  had  suggested  a  1 2  mph 
minimum  deployment  threshold. 
Mercedes  Benz  suggested  in  its 
comment  on  the  August  1996  NPRM  the 
possibihty  of  using  thresholds  as  high  as 
18  mph  regardless  of  belt  use,  as  a  short- 
term  means  of  addressing  the  problem 
of  low  speed  fatalities  to  children.^'' 
NTSB  recommended  that  the  agency 
evaluate  the  effect  of  higher  deployment 
thresholds  for  passenger  air  bags  in 
combination  with  certain  recommended 
changes  in  air  bag  performance 
certification  testing,  and  then  modify 
the  deployment  thresholds  based  on  the 
findings  of  the  evaluation.  The  Holden 
air  bag,  in  addition  to  being  designed  to 
deploy  less  aggressively,  has 
significantly  higher  thresholds  than 
typical  U.S.  air  bags.  As  noted  above, 
Holden  bags  have  a  "no-fire"  threshold 
of  12.4  mph  and  an  "always-fire" 
threshold  of  17.4  mph.  While  thresholds 
vary  for  U.S.  air  bags,  a  representative 
one  has  a  "no-fire"  threshold  of  9  mph 
and  an  "always-fire"  threshold  of  14 
mph. 2* 

NHTSA  stated  in  its  August  1996 
NPRM  that  it  is  interested  in  whether 
increasing  the  minimum  vehicle  speed 
at  which  an  air  bag  deploys,  and 
possibly  having  different  deployment 
thresholds  for  the  unbelted  and  belted 
conditions,  may  be  an  effective  way  to 
reduce  air  bag-induced  injuries.  An 


^  As  part  of  a  comprehensive  rulemaking  on 
automatic  restraints  (then  called  "passive 
restraints"),  in  1970  NHTSA  proposed  to  require 
that  air  begs  not  deploy  when  the  vehicle  impacts 
a  fixed  barrier  at  any  velocity  less  than  IS  miles  per 
hour,  at  any  angle.  35  Fed.  Reg.  16937.  at  16938: 
November  3, 1970.  However,  after  considering 
opposing  comments  from  vehicle  manufacturers, 
the  agency  did  not  adopt  this  requirement  because 
it  determined  that  it  was  preferable  to  allow 
manufacturers  freedom  in  the  design  of  their 
protective  systems  at  all  speeds.  36  Fed.  Reg.  4600. 
at  4602:  March  10.  1971. 

'■"That  company  currently  uses  a  threshold  of  12 
mph  for  unbelted  occupants  and  18  mph  for  belted 
occupants.  If  no  occupant  is  present,  the  air  beg 
does  not  deploy,  regardless  of  the  speed. 

^  The  agency  notes  that  regardless  of  what  . 

nominal  design  threshold  is  selected  by  a 
manufacturer,  some  deployments  will  occur  at 
speeds  below  that  nominal  value,  and  some  air  bags 
will  not  deploy  at  speeds  slightly  above  that  value. 
The  range  of  delta  V's  at  which  a  particular  air  bag 
may  either  deploy  or  not  deploy  is  dependent  on 
a  number  of  bctors.  including  manufacturer  efforts 
to  fme-tune  the  deployment  decision  to  reflect 
different  crash  conditions  with  the  same  delta  V. 
and  variability  inherent  in  air  bag  designs. 


examination  of  the  child  fatalities  that 
have  occurred  to  date  shows  why  such 
an  increase  might  be  effective. 

Of  the  32  crashes  in  which 
deployment  of  the  passenger  air  bag 
caused  a  child  fatahty,  NHTSA  has,  to 
date,  analyzed  the  severity  of  24  of  those 
crashes.  TTie  estimated  change  in 
velocity  (delta  V)  was  20  mph  or  less  in 
23  cases,  15  mph  or  less  in  20  cases,  and 
10  mph  or  less  in  eight  cases.  For  the 
remaining  case  in  the  group  of  23.  delta 
V  was  estimated  at  20-25  mph.  For  an 
additional  four  cases,  the  agency  did  not 
estimate  crash  severity  but  did  a  damage 
estimate.  Damage  severity  was  low  in 
three  cases  and  moderate  in  the  fourth. 
The  remaining  four  cases  out  of  the  32 
crashes  are  still  under  investigation. 
These  data  suggest  that  a  moderate 
increase  in  threshold  could  make  a 
significant  contribution  to  reducing 
child  fatalities  due  to  air  bags. 

NHTSA  recognizes  that  there  are 
many  highly  complex  issues  involved  in 
selecting  thresholds,  including  leadtime 
issues  and  safety  tradeoffs.  The  agency 
recognizes  that  the  use  of  a  higher 
threshold,  in  combination  with  the 
mechanical  crash  severity  sensors  used 
by  some  vehicle  manufacturers,  could 
delay  the  signal  to  inflate  and  thus 
provide  less  time  for  the  air  bag  to 
deploy,  and  possibly  necessitate  even 
more  aggressive  air  bag  deployments. 
NHTSA  believes  this  problem  could  be 
addressed  by  adding  an  additional 
mechanical  sensor,  but  that  would 
involve  a  hardware  change  and  require 
additional  leadtime.  The  agency 
believes  that  the  leadtime  to  achieve 
universal  usage  of  electronic  sensors 
would  be  at  least  two  years.  For  vehicles 
which  already  have  electronic  sensors, 
there  would  be  a  shorter  leadtime  for 
increasing  thresholds. 

Additional  tradeoffs  involve  the 
possibility  of  increased  non- fatal 
injmies.  Auto  manufacturers  have  stated 
that  selection  of  thresholds  is  typically 
based  on  their  analysis  of  the  crash 
severity  at  which  serious  facial,  head, 
and  brain  injuries  may  occur.  However, 
the  agency  beheves  that  current  steering 
assembly  designs  might  permit 
thresholds  to  be  increased  without 
affecting  the  risk  of  facial  fractures. 

NHTSA  beheves  that  manufacture'^ 
could  significantly  increase  deployment 
thresholds  and  still  comply  with  the 
current  requirements  of  Standard  No. 
208.  although  the  agency  does  not  have 
specific  information  concerning  how 
high.  Standard  No.  208  does  not  specify 
a  threshold  requirement  but  does 
require  vehicles  to  pass  crash  test 
requirements  at  speeds  up  to  30  mph. 
The  agency  believes  that  most,  and 
{>erhaps  all  current  vehicles  could 
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probably  pass  the  unbelted  crash  test 
requirements  without  air  bags  at  speeds 
as  high  as  16  mph.  Therefore,  for 
manufacturers  with  the  capability  of 
increasing  thresholds  quickly,  the 
necessity  of  meeting  the  injury  criteria 
at  speeds  below  the  higher  thresholds 
does  not  appear  to  be  an  impediment. 
The  agency  requests  comments  on 
whether  this  belief  is  correct. 

NHTSA  notes  that  mandating  a 
minimum  deployment  threshold  would 
be  design-restrictive  and  could 
undermine  the  development  of  two- 
stage  systems  that  could  deploy  "softer" 
air  bags  at  lower  speeds. 

The  agency  requests  commenters  to 
provide  analysis  comparing  the 
benefits/disbenefits  and  leadtime  for 
increasing  deployment  thresholds 
versus  depowering. 

Ehial  Stage  Inflators.  Public  Citizen 
and  CFAS  petitioned  for  the  agency  to 
amend  Standard  No.  208  to  require  dual 
stage  inflation  air  bags  begiiming  with 
the  1999  model  year.  The  petitioners 
stated  that  dual  inflation  bags  offer  the 
best  solution  in  the  near  future,  as  they 
neither  surrender  protection  for  adults 
in  high-speed  crashes,  nor  sacrifice  low- 
speed  crash  protection  for  children.  The 
petitioners  asserted  that  inflator 
deployment  and  trigger  speeds  can  be 
adjusted  now  without  waiting  until  the 
2 1st  century  for  smart  air  bags  that  use 
infrared  or  sonic  sensors  to  determine 
whether  there  is  an  out-of-position 
occupant. 

NHTSA  notes  that  the  leadtime  for 
implementing  dual  stage  inflators  is 
longer  than  for  depowering.  As 
indicated  above,  manufacturers  can 
begin  introducing  depowered  air  bags  in 
six  to  nine  months  and  potentially 
complete  their  introduction  of 
depowered  air  bags  by  a  year  later. 
Based  on  comments  from  suppliers,  the 
earhest  that  dual  stage  inflators  could 
begin  to  be  implemented  is  for  model 
year  1999,  i.e.,  September  1998. 

While  the  leadtime  is  longer,  it 
appears  that  dual  stage  inflators  could 
provide  essentially  all  of  the  benefits 
associated  with  depowering.  without 
raising  the  same  possibility  of  safety 
tradeoffs.  This  is  because  such  designs 
would  in  essence  provide  a 
"depowered"  air  bag  for  low  to 
moderate  speed  crashes  (and  possibly 
all  belted  crashes),  and  a  fully  powered 
air  bag  to  provide  protection  to  unbelted 
occupants  in  higher  speed  crashes.  The 
agency  notes  that  dual  stage  inflators 
might  qualify  as  smart  air  bags. 

Other  Air  Bag-Related  Changes.  Not 
Including  Smart  Bags.  In  its  November 
1995  request  for  comments,  the  agencv 
requested  comments  on  many  variables 
in  air  bag  design  and  related  vehicle 


design  that  can  affect  aggressivity. 
Variables  related  to  air  bag  design 
include  air  bag  volume,  fold  patterns, 
tethering,  venting,  mass/material,  shape 
and  size  of  air  bag  module  opening,  and 
module  location  and  deployment  path. 
Related  vehicle  design  variables  include 
such  things  as  recessing  the  inflator/air 
bag  in  the  steering  wheel  assembly  or  in 
the  dash,  pedal  adjusters,  and  safety  belt 
pretensioners.  The  agency  notes  that 
Holden  safety  belt  systems  use  webbing 
clamps,  which  help  reduce  the  payout 
and  spooling  of  the  webbing.  In  its 
August  2.  1996  comment.  CFAS  cited 
many  of  these  variables  (as  well  as  ones 
discussed  above  in  connection  with  its 
petitions)  in  arguing  that  other  means  of 
reducing  air  bag  aggressivity  should  be 
used  before  manufacturers  resort  to 
decreasing  the  inflation  rates. 

NHTSA  agrees  that  there  are  many 
variables  besides  inflator  power  which 
affect  air  bag  aggressivity,  including 
many  cited  by  CFAS.  Many  of  these 
changes  already  are  being  made. 
However,  any  currently  unplanned 
changes  relating  to  these  other  variables 
would  generally  require  unanticipated 
hardware  changes,  which  would  take 
longer  to  implement  than  depowering. 
The  agency  believes  that  hardware 
changes  require  leadtimes  of  at  least  two 
years.  In  addition,  the  agency  does  not 
have  information  showing  that  these 
types  of  changes  would  be  as  effective 
as  depowering  in  addressing  child 
fatalities. 

Smart  Air  Bags.  NHTSA  has  similarly 
considered  how  quickly  manufacturers 
could  begin  installation  of  smart  air 
bags.  As  discussed  above,  the  vehicle 
manufacturers  have  indicated  that  they 
plan  to  introduce  these  devices  as  soon 
as  they  become  available.  Several 
suppliers  commenting  on  the  August 
1996  NPRM  indicated  that  smart  air 
bags  can  begin  to  be  phased  in 
beginning  with  the  model  year  1999 
fleet,  i.e..  approximately  September  1, 
1998. 

Tentative  Conclusions  about 
Alternatives.  As  the  agency  considers 
technological  alternatives  to  address  the 
adverse  side  effects  of  air  bags,  several 
things  seem  evident.  First,  for  many 
vehicles,  depowering  has  a  shorter 
leadtime  than  any  of  the  other 
alternatives.  While  manufacturers  can 
begin  introducing  depowered  air  bag 
chicles  in  six  to  nine  months  and 
potentially  complete  the  depowering  of 
the  air  bags  in  their  vehicles  within 
about  a  year  after  they  begin 
introduction,  dual  level  inflators  and 
other  smart  air  bags  cannot  begin  to  be 
phased  in  until  at  least  September  1, 
1998.  The  agency  has  less  information 
on  the  leadtime  for  raising  deployment 


thresholds,  but  it  appears  that  it  would 
take  at  least  two  years  to  switch  from 
mechanical  to  electronic  sensors. 

Second,  there  are  various  alternatives 
that  may  be  superior  to  depowering.  i.e., 
alternatives  that  result  in  equal  or 
greater  benefits  without  raising  the 
possibility  of  adverse  safety  tradeoffs, 
but  whose  leadtime  is  longer  than  that 
of  depowering.  Therefore,  while 
depowering  appears  to  be  an 
appropriate  short-term  approach,  there 
is  no  need  for  permanently  changing  the 
Standard  to  enable  manufacturers  to 
fully  address  the  adverse  side  effects  of 
air  bags. 

NHTSA  also  believes  it  is  important 
to  emphasize  that  a  change  in  Standard 
No.  208  is  not  required  to  permit 
manufacturers  to  implement  these  other 
alternatives.  ^^  The  agency  expects  to 
ultimately  require  smart  air  bags 
through  rulemaking.  In  the  meantime, 
the  agency  is  not  endorsing  depowering 
over  other  solutions.  Instead,  the  agency 
is  proposing  a  regulatory  change  to  add 
depowering  to  the  alternatives  available 
to  the  vehicle  manufacturers  to  address 
this  problem  on  a  short-term  basis.  To 
the  extent  that  manufacturers  can 
implement  superior  alternatives  for 
some  vehicles,  the  agency  would 
encourage  them  to  do  so. 

Some  commenters,  including  Takata, 
expressed  concern  that  a  reduction  in 
Standard  No.  208's  performance 
requirements  may  delay  the 
introduction  of  superior  alternatives. 
NHTSA  does  not  believe  a  short-term 


^'AU  of  these  various  other  alternatives,  i.e..  dual 
level  inflators,  smart  air  bags,  higher  deployment 
thresholds,  and  the  replacement  of  mechanical 
sensors  by  electronic  ones,  are  permitted  by  the 
existing  provisions  of  Standard  No.  208.  The 
Standard  already  provides  considerable  design 
flexibility  for  manufacturers.  The  Standard's 
automatic  protection  requirements  are  performance 
requirements  and  do  not  specify  the  design  of  an 
air  bag.  Instead,  vehicles  must  meet  specified  injury 
criteria,  including  criteria  for  the  head  and  chest, 
measured  on  properly  positioned  test  dummies, 
during  a  barrier  crash  test,  at  speeds  up  to  30  mph. 

While  the  Standard  requires  air  bags  to  provide 
protection  for  properly  positioned  occupants 
(belted  and  unbelted)  in  relatively  severe  crashes, 
and  very  fast  air  bags  may  be  necessary  to  provide 
such  protection,  the  standard  does  not  require  the 
same  speed  of  deployment  in  the  presence  of  out- 
of-  position  occupants,  or  even  any  deployment  at 
all.  Instead,  the  standard  makes  possible  the  use  of 
dual  or  multiple  level  inflator  systems  and 
automatic  cut-off  devices  for  out-of-position 
occupants  and  rear-facing  infant  restraints. 
Concepts  such  as  dual  level  inflator  systems  and 
devices  that  sense  occupant  position  and  measure 
occupant  size  or  weight  are  not  new.  and  were  cited 
by  the  agency  in  its  1984  rulemaking.  NHTSA  also 
notes  that  Standard  No.  208  does  not  specify  a 
vehicle  speed  at  which  air  bags  must  deploy,  and 
that  thresholds  could  be  raised  substantially  for 
most  current  vehicles  without  creating  a  Standard 
No.  208  compliance  problem.  Therefore,  regulatory 
changes  are  not  needed  to  permit  manufacturers  to 
implement  these  solutions. 
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temporary  amendment  would  result  in 
such  a  delay.  Instead,  such  an 
amendment  would  provide  maximum 
flexibility  to  the  vehicle  manufacturers 
to  address  the  problem,  while  they  work 
on  better  solutions.  Moreover,  the 
agency's  forthcoming  proposal  for  smart 
air  bags  will  seek  to  ensure  that  air  bags 
reach  their  full  fatahty  and  injury 
reducing  potential. 

NHTSA  recognizes,  however,  that  its 
proposal  to  permit  or  faciUtate 
depowering  of  air  bags  is  on  a  faster 
track  than  the  rulemaking  to  require 
smart  air  bags.  Under  the  agency's 
rulemaking  schedule,  it  plans  to  issue  a 
final  rule  concerning  depowering  before 
a  final  rule  to  require  smart  air  bags. 
Given  that  NHTSA  contemplates 
permitting  depowering  until  smart  bags 
are  introduced,  the  question  arises  of 
how  the  agency  should  limit  the 
duration  of  the  temporary  amendment 
for  depowering.  One  approach  would  be 
to  specify  a  several  year  duration  and 
revisit  the  issue  in  the  context  of  the 
rulemaking  on  smart  air  bags.  NHTSA 
requests  comments  on  this  issue. 

The  agency  notes  that  Public  Citizen 
and  CFAS  requested  that  the  agency 
require  dual  stage  inflators  quickly 
rather  than  wait  for  more  advanced 
smart  air  bags.  The  agency  beheves 
there  is  a  consensus  that  smart  air  bags 
are  needed  to  fully  address  the  problem 
of  child  fatalities.  The  "first"  stage  of  a 
dual  stage  inflator  would  be  similar  to 
depowered  air  bags  in  reducing  but  not 
eliminating  the  possibility  of  serious 
injury  or  fatality  to  an  out-of-position 
child.  In  its  August  1996  proposal, 
NHTSA  noted  that  if  it  does  decide  to 
require  smart  passenger  air  bags,  its 
leadtime  decision  would  have  to  take 
into  consideration  the  differing 
leadtimes  for  the  various  kinds  of  smart 
bags  under  development,  and  the  fact 
that  the  longest  leadtimes  will  be  those 
for  the  more  advanced  smart  bags 
potentially  offering  the  greatest  net 
benefits.  The  agency  also  noted  that,  as 
a  practical  matter,  the  longer  the  time 
needed  to  develop  and  implement  the 
most  advanced  smart  bags,  the  greater 
the  need  would  be  to  implement  interim 
designs  that  would  protect  children 
automatically. 

These  same  types  of  considerations 
are  relevant  to  the  PubUc  Citizen/CFAS 
request.  If  the  ultimate  result  is  for  the 
vehicle  manufacturers  to  add  smart  air 
bags  to  their  fleets,  the  agency  beUeves 
that  the  quickest  and  most  efficient  way 
of  accomplishing  this  task  would  be  to 
go  directly  to  smart  air  bags,  which  may 
include  dual  stage  inflators. 

NHTSA  requests  commenters  to 
address  how  the  agency  should  consider 
this  factor  in  reaching  a  final  decision 


on  this  proposal.  The  agency  also 
requests  the  vehicle  manufacturers  to 
provide  their  latest  timetables  for 
implementing  measures  that  will  enable 
them  not  only  to  solve  the  problem  of 
the  adverse  side  effects  of  air  bags,  but 
also  to  meet  the  current  unbelted 
requirements  of  Standard  No.  208,  i.e.. 
60  g  chest  acceleration.  1000  HIC,  etc. 

With  respect  to  Advocates 
recommendation  that  the  agency  not 
predicate  major  regulatory  changes  on 
anything  less  than  clear  and  convincing 
evidence  that  a  modification  will 
improve  safety,  NHTSA  agrees  that 
cauUon  should  be  exercised  in  making 
a  regulatory  change.  This  is  why  the 
agency  initiated  its  test  program  to 
evaluate  various  issues  related  to 
addressing  the  problem  of  low  speed  air 
bag  fataUties  and  injuries,  including  the 
potential  safety  benefits  and  trade-offs 
associated  with  depowering  air  bags 
NHTSA  also  believes,  however,  that  it 
has  a  duty  to  act  to  address  this 
problem,  and  promote  the  long  term 
interests  of  safety,  even  in  the  presence 
of  the  possibility  of  short-term  tradeoffs 
and  inevitable  remaining  uncertainties 
about  the  various  approaches  and 
alternatives. 

E.  Effective  Date  and  Comment  Period 

The  proposed  amendment  might  be 
major  and  thus  subject  to  Congressional 
review  under  the  provisions  in  Title  5 
of  the  United  States  Code  concerning 
Congressional  review  of  agency 
rulemaking.  If  the  amendment  is  major, 
the  agency  requests  comments  on 
whether  the  amendment  should  be 
make  effective  immediately  upon 
publication  because  it  addresses  an 
urgent  safety  problem,  most  particularly 
the  death  of  young  children.  The 
proposed  amendment  would  permit  or 
facilitate  the  immediate  depowering  of 
air  bags,  thereby  helping  to  reduce  child 
fatalities  from  air  bags.  The  proposed 
amendment  would  not  impose  any  new 
requirements,  but  instead  would 
provide  additional  flexibility  to 
manufacturers  in  addressing  this 
problem. 

Given  the  importance  of  enabling 
manufacturers  to  address  this  urgent 
safety  problem  quickly,  NHTSA  is 
providing  a  shortened  comment  period 
of  30  days. 

F.  Relationship  to  Other  Actions 

NHTSA  invites  commenters  to 
address  whether  and  how  any  of  the 
other  actions  being  taken  by  the  agency 
to  address  adverse  effects  of  air  bags 
should  affect  its  decision  concerning 
this  proposal. 


VI.  Response  to  AAMA  and  CFAS 
Petitions 

This  notice  constitutes  a  granting  of 
AAMA's  petition  for  rulemaking.  The 
agency  is  proposing  the  AAMA  sled  test 
as  one  of  the  alternative  amendments  in 
this  rulemaking.  The  agency  will 
consider  AAMA's  request  for 
rulemaking  concerning  out-of-position 
occupants  in  the  context  of  the 
anticipated  SNPRM  concemmg  smart 
air  bags. 

The  agency  is  addressing  the  request 
of  Public  Citizen  and  CFAS  concerning 
deployment  thresholds  in  the  context  of 
this  rulemaking.  Accordingly,  it 
considers  them  to  have  been  granted  to 
the  extent  that  this  notice  analyzes  and 
discusses  thresholds  and  subjects  that 
material  to  pubUc  conunent. 

VII.  Granting  of  Petition  for  Use  of  5th 
Percentile  Female  Dummy 

NHTSA  has  decided  to  grant  a 
petition  submitted  by  Anita  Glass 
Lindsey  on  September  1.  1996.  to 
amend  Standard  No.  208  to  specify  use 
of  the  5th  percentile  female  test  dummy 
in  testing  vehicles  for  compliance  with 
the  standard's  air  bag  requirements.  The 
purpose  of  the  amendment  would  be  to 
provide  greater  assurance  of  the  safety 
of  shcrt-statured  women.  The  agency 
notes  that  the  existing  5th  percentile 
female  dummy  may  need  further 
refinement  before  it  is  suitable  as  a 
device  for  measuring  air  bag 
performance.  Further,  the  simple 
addition  of  this  dummy  to  the  standard 
would  not  likely  have  a  significant 
effect  on  air  bag  design  or  performance. 
To  have  such  an  effect,  the  addition 
would  have  to  be  coupled  with  the 
adoption  of  neck  injury  criteria. 
Currently,  there  are  no  neck  injury 
criteria  for  the  50th  percentile  male 
dummy  used  in  air  bag  testing,  although 
proposed  criteria  are  included  in  this 
notice. 

The  agency  contemplates  initiating  a 
new  rulemaking  proceeding  in  the 
future  to  propose  the  adoption  of  the  5th 
percentile  female  dummy  and  to  specify- 
injury  criteria,  including  neck  injury 
criteria,  suitable  for  that  dummy 

Vin.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impoct  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Planning  and 
Review."  lihis  action  has  been 
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determined  to  be  "significant"  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
action  is  considered  significant  because 
of  the  degree  of  public  interest  in  this 
subject. 

Tne  proposed  amendments  would  not 
impose  any  new  requirements  or  costs, 
but  instead  permit  or  facilitate 
approximately  20  to  35  percent 
depowering  of  current  passenger  air 
bags.  Any  cost  difference  between 
baseline  and  depowered  air  bags  would 
be  negligible. 

A  full  discussion  of  costs  and  benefits 
can  be  found  in  the  agency's  regulatory 
evaluation  for  this  rulemaking  action, 
which  is  being  placed  in  the  docket. 

B  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
§  601  et  seq.)  1  hereby  certify  that  the 
proposed  amendment  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
NHTSA  notes  that  the  cost  of  new 
passenger  cars  or  Ught  trucks  would  not 
be  affected  by  the  proposed  amendment 

The  following  is  NHTSA  s  statement 
providing  the  factual  basis  for  the 
certification  (5  U.S.C.  §  605(b).  Thu 
proposed  amendment  would  primarilv 
affect  passenger  car  and  light  truck 
manufacturers  and  manufacturers  of  air 
bags.  The  Small  Business 
Administration's  regulations  at  13  CFR 
Part  121  define  a  small  business,  in  part, 
as  a  business  entity  "which  operates 
primarily  within  the  United  States."  (13 
CFR  §  121.105(a)). 

SBA's  size  standards  are  organized 
according  to  Standard  Industrial 
Classification  codes  (SIC).  SIC  Code 
3711  "Motor  Vehicles  and  Passenger  Car 
Bodies  "  has  a  small  business  size 
standard  of  1,000  employees  or  fewer 
SIC  Code  3714  'Motor  Vehicle  Parts  and 
Accessories"  has  a  small  business  size 
standard  of  750  employees  or  fewer. 
NHTSA  believes  air  bag  manufacturers 
would  fall  under  SIC  Code  3714. 

For  passenger  car  and  light  truck 
manufacturers,  NHTSA  estimates  there 
are  at  most  five  small  manufacturers  of 
passenger  cars  in  the  U.S.  Because  each 
manufacturer  serves  a  niche  market, 
often  specializing  in  replicas  of 
"classic"  cars,  production  for  each 
manufacturer  is  fewer  than  100  cars  per 
year.  Thus,  there  are  at  most  five 
hundred  cars  manufactured  per  year  by 
U.S.  small  businesses. 

Ill  contrast,  in  1996,  there  are 
approximately  nine  large  manufacturers 
manufacturing  passenger  cars  and  light 
trucks  in  the  U.S.  Total  U.S. 
manufacturing  production  per  year  is 


approximately  15  and  a  half  million 
passenger  cars  and  light  trucks  per  year. 
NHTSA  does  not  believe  small 
businesses  manufacture  even  0.1 
percent  of  total  U.S.  passenger  car  and 
light  truck  production  per  year. 

For  air  bag  manufacturers.  NHTSA 
does  not  believe  that  there  are  any  small 
manufacturers  of  air  bags.  A  separate 
subsidiary  (of  a  large  business)  set  up  to 
manufacture  air  bags  would  not  be 
considered  a  small  business  because  of 
SBA's  affiliation  rule  under  13  CFR 
§121.103. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposed 
amendment  for  the  purposes  of  the 
National  Environmental  Policy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

D.  Executive  Order  12612  (Federalism) 
and  Unfunded  Mandates  Act 

The  agency  has  analyzed  this 
proposed  amendment  in  accordance 
wath  the  principles  and  criteria  set  forth 
in  Executive  Order  12612.  NHTSA  has 
determined  that  the  proposed 
amendment  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

In  proposing  this  amendment  to 
permit  or  facilitate  depowering,  the 
agency  notes,  for  the  purposes  of  the 
Unfunded  Mandates  Act,  that  is 
pursuing  the  least  cost  alternative.  As 
noted  above,  any  cost  difference 
between  current  and  depowered  air  bags 
is  expected  to  be  negligible.  This 
alternative  was  tentatively  selected  by 
NHTSA  because  depowering  would 
prevent  many  of  the  air  bag  related 
fatalities  that  have  been  occurring  and 
can  be  implemented  more  quickly  than 
the  other  alternatives.  Further, 
depowering  is  the  measure  that  industry 
itself  has  been  recommending  as  a 
means  for  preventing  those  fatalities. 

E.  Civil  Justice  Reform 

This  proposed  amendment  would  not 
have  any  retroactive  effect.  Under  49 
use.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  asp)ect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 


reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

IX.  Request  for  Cominents 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  Jt  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary- 
arguments  in  a  concise  fashion. 

If  a  commenter  washes  to  submit 
certain  information  under  a  claim  of 
confidentiahty,  three  copies  of  the 
complete  submission,  including  the 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  NHTSA  Docket 
Section.  A  request  for  confidentiality 
should  be  accompanied  by  a  cover  letter 
setting  forth  the  information  specified  in 
the  agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  by  NHTSA 
before  the  close  of  business  on  the 
comment  closing  date  indicated  above 
will  be  considered,  and  will  be  available 
for  examination  in  the  docket  at  the 
above  address  both  before  and  after  that 
date.  To  the  extent  possible,  comments 
filed  after  the  closing  date  will  also  be 
considered.  Comments  received  too  late 
for  consideration  in  regard  to  this  action 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments 
will  be  available  for  inspection  in  the 
docket.  The  NHTSA  wall  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  recommends  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  Part 
571  as  follows: 
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PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  would  continue  to  read  as 
follows: 

Authority:  49  U.S.C.  322.  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49CFR1.50. 

Alternative  One 

Amendments  to  Regulatory  Text  That  is 
Currently  in  Effect 

2.  Section  571.208  would  be  amended 
by  revising  S6,1.3  and  S6.2.3  to  read  as 
follows: 

§571.208    Standard  No.  208,  Occupant 
crash  protection. 

***** 

S6.1.3    The  resultant  acceleration  at 
the  center  of  gravity  of  the  upper  thorax 
shall  not  exceed  60  g's,  except  for 
intervals  whose  cumulative  duration  is 
not  more  than  3  milliseconds.  However, 
for  vehicles  manufactured  after  (date  30 
days  after  publication  of  final  rule  in  the 
FEDERAL  REGISTER]  and  before  (date 
would  be  selected  for  final  rule],  the 
acceleration  limit  is  80  g's,  instead  of  60 

***** 

SB. 2. 3     The  resultant  acceleration 
calculated  from  the  output  of  the 
thoracic  instrumentation  shown  in 
drawing  78051-218.  revision  R 
incorporated  by  reference  in  part  572, 
subpart  E  of  this  chapter  shall  not 
exceed  60  g's.  except  for  intervals  whose 
cumulative  duration  is  not  more  than  3 
milliseconds.  However,  for  vehicles 
manufactured  after  [date  30  days  after 
publication  of  final  rule  in  the 
FEDERAL  REGISTER]  and  before  [date 
would  be  selected  for  final  rule],  this 
acceleration  limit  is  80  g's.  instead  of  60 

g's- 

***** 

3.  Section  571.208  would  be  amended 
by  adding  Appendix  A  at  the  end  of  the 
section  to  read  as  follows: 

Appendix  A  to  §  571.208,  Standard  No. 
208 

For  vehicles  manufactured  after  [date 
30  days  after  publication  of  final  rule  in 
the  FEDERAL  REGISTER]  and  before 
[date  would  be  selected  for  final  rule], 
NHTSA  will  consider  engineering 


analyses  indicating  that  a  vehicle  will 
pass  the  unbelted  test  requirements  with 
an  air  bag  as  sufficient  to  estabUsh  that 
the  vehicle's  manufacturer  exercised 
due  care  to  ensure  that  the  vehicle 
conforms  with  the  requirement,  even  in 
the  absence  of  confirming  crash  testing 

Amendment  to  Regulatory  Text  That 
Would  Become  Effective  September  1 . 
1997 

4.  Section  571.208  would  be  amended 
by  revising  S6.3  to  read  as  follows. 

§571.208    Standard  No.  208,  Occupant 
crash  protection. 

***** 

S6.3     The  resultant  acceleration 
calculated  from  the  output  of  the 
thoracic  instrumentation  shown  in 
drawing  78051-218,  revision  R 
incorporated  by  reference  in  part  572, 
subpart  E  of  this  chapter  shall  not 
exceed  60  g's,  except  for  intervals  whose 
cumulative  duration  is  not  more  than  3 
milliseconds.  However,  for  vehicles 
manufactured  after  [date  30  days  after 
publication  of  final  rule  in  the 
FEDERAL  REGISTER]  and  before  [date 
would  be  selected  for  final  rule],  this 
acceleration  limit  is  80  g's,  instead  of  60 
g's- 


Alternative  Two 

5.  Section  571.208  would  be  amended 
by  revising  S3  to  read  as  follows: 

S3.  Application.  This  standard 
applies  to  passenger  cars,  multipurpose 
passenger  vehicles,  trucks,  and  buses  In 
addition,  S9.,  Pressure  vessels  and 
explosive  devices,  applies  to  vessels 
designed  to  contain  a  pressurized  fiuid 
or  gas,  and  to  explosive  devices,  for  use 
in  the  above  types  of  motor  vehicles  as 
part  of  a  system  designee  to  provide 
protection  to  occupants  in  the  event  of 
a  crash.  Notwithstanding  any  language 
to  the  contrary,  any  vehicle 
manufactured  after  [date  30  days  after 
publication  of  final  rule  in  the 
FEDERAL  REGISTER]  and  before  [date 
would  be  selected  for  final  rule!  that  is 
subject  to  a  dynamic  crash  test 
requirement  conducted  with  unbelted 
dummies  may  meet  the  requirements 
specified  in  Sl3  instead  of  the 
appUcable  unbelted  requirement. 


6.  Section  571.208  would  be  amended 
by  adding  Sl3  through  S13.2  to  read  as 
follows: 

Si  3     Alternative  unbelted  test  for 
vehicles  manufactured  before  (date 
would  he  selected  for  final  rule] 

Si  3  1     HYGE  Sled— Crash 
Simulation  Test.  Applying  the 
appropriate  conditions  of  S8.  mount  the 
vehicle,  or  a  sufficient  portion  of  the 
vehicle  to  be  representative  of  the 
vehicle  structure,  on  a  dynamic  test 
platform  at  the  manufacturer's  design 
attitude,  so  that  the  longitudinal  center 
line  of  the  vehicle  is  parallel  to  the 
direction  of  the  lest  platform  travel  and 
so  that  movement  between  the  base  of 
the  vehicle  and  the  test  platform  is 
prevented.  The  test  platform  is 
instrumented  with  an  accelerometer  and 
data  processing  system  having  a 
frequency  response  of  60  Hz  channel 
class  as  specified  in  SAE  Recommended 
Practice  1211  (N4AR95,. 
"Instrumentation  for  Impact  Tests  '  The 
accelerometer  sensitive  axis  is  parallel 
to  the  direction  of  test  plaftorm  travel. 
The  test  is  conducted  at  any  \  elocity 
change  up  to  and  including  30  mph 
with  acceleration  of  the  test  platform 
shown  by  the  curve  in  Figure  6.  An 
inflatable  restraint  is  to  be  activated  at 
25  t.2  ms  after  initiation  of  the 
acceleration  shown  in  Figure  6  The  test 
dummy  specified  in  S8.1  8,  placed  in 
each  front  outboard  designated  seating 
position  as  specified  in  Sll,  shall  meet 
die  injury  criteria  of  S6.1.  S6.2.  S6..T 
S6.4  and  56.5  of  this  standard 

13  2     Seek  m/ury  criteria  .\  vehicle 
certified  to  this  alternative  test 
requirement  shall,  in  addition  to 
meeting  the  criteria  specified  in  S13.1, 
shall  meet  the  following  in|ur\  cnferia 
for  the  neck,  in  the  unbelted  sled  tes! 

(a)  Flexion  Bendmg  Moment — 190 
Nm   SAE  Class  600 

(b)  Extension  Bending  Moment — 57 
Nm.  SAE  Class  600 

(c)  .\xial  Tension— 3300  peak  N.  SAE 
Class  1000 

(d)  Axial  Compression — 4000  peak  N. 
SAE  Class  1000. 

(e)  Fore-and-Aft  Shear— n 00  peax  N 
S.\E  Class  1000 

7.  Section  571  208  would  be  amended 
by  adding  Figure  6  to  read  as  follows: 

BILUNG  COOC  M10-69-P 
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FIGURE  6.    Sled  test  pulse. 


MLUMQ  CODE  491O-S0-C 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards 

Appendix — Past  Public  Comments 
Related  to  Depowering  Air  Bags 

Note:  This  appendix  will  not  app>ear  in  the 
Code  of  Federal  Regulations. 

While  NHTSA  has  not  issued  a 
specific  proposal  concerning 
depowering  air  bags,  it  did  request 
comments  on  this  subject  in  both  the 
November  1995  request  for  comments 
and  the  August  1996  NPRM.  This 
section  provides  a  summarv  of 
comments  relating  to  depowering  {or 
downloading)  air  bags,  including 
comments  recommending  alternative 
short-term  approaches.  The  agency 
notes  that  the  views  expressed  on  the 
November  1995  request  for  comments 
may  in  some  instances  be  dated,  since 
considerable  research  has  been 
conducted  in  this  area  since  then. 

A.  November  1995  Request  for 
Comments 

A  number  of  commenters  addressed 
the  issue  of  depowering  air  bags, 
primarily  in  the  context  of  either  a 
recommendation  that  Ford  made  to 
reduce  the  test  speed  for  Standard  No. 
208's  unbelted  test  from  30  mph  to  25 
mph,  or  the  possibihty  of  raising  the 
limit  on  chest  g's  from  60  to  80.  The 
agency  specifically  requested  comments 
on  the  possibihty  of  such  an  increase.  A 
number  of  commenters,  including  many 
vehicle  manufacturers  (Chrysler.  Ford. 
BKfW,  Volkswagen,  Porsche,  and 


Toyota),  an  air  bag  .suppher  (AutoUv 
Development  AB).  and  IIHS,  expressed 
support  for  Ford's  rec:ommendation. 
These  commenters  stated  that  this 
change  would  allow  a  reduction  of 
approximately  30  percent  in  the  kinetic 
energy  required  in  the  air  bag  system, 
and  that  lower  kmetic  energy  in  the  air 
bag  would  lower  the  risk  of  air  bag- 
induced  injunes  to  vehicle  occupants. 

CM  commented  that  it  agreed  with 
the  theon,  of  the  Ford  recommendation 
and  said  that  it  was  "directionally 
correct'  However.  CM  said  that  it  has 
not  been  shown  that  a  reduction  in  the 
unbelted  test  speed  to  25  mph  would 
allow  manufacturers  to  reduce  the 
kinetic  energy  in  air  bag  systems  enough 
to  influence  the  actual  frequency  of  air 
bag-induced  injunes  to  vehicle 
occupants  Nissan  went  further,  saying 
that  it  would  not  anticipate  any  major 
changes  in  air  bag  deployment 
specifications  because  of  a  reduction  in 
the  unbelted  test  speed  from  30  to  25 
mph.  Nissan  suggested  that  the  unbelted 
test  speed  would  have  to  be  reduced  to 
20  mph  to  reduce  the  risk  of  air  bag- 
induced  injuries  in  the  real  world. 

BMW  enthusiastically  supported  the 
concept  of  raising  Standard  No.  208's 
chest  g  limit,  but  suggested  that  the 
limit  be  raised  to  75  g's.  If  this  were 
done.  BMW  said  it  would  attempt  to 
recertif\'  all  of  its  vehicles  with  less 
aggressive  air  bags  within  one  year. 

GM  said  an  80  g  limit  would  not 
appear  likely  to  permit  any  appreciable 
reduction  in  inflator  output,  so  GM 
doubted  it  would  reduce  significantly 
the  potential  for  air  bag-induced 


injuries.  Ford  said  such  a  change  might 
permit  reductions  in  air  bag 
aggressivity,  but  to  a  much  less 
significant  extent  than  under  its 
recommendation.  Chrysler  stated  that  it 
could  not  comment  on  an  80  g  limit    , 
because  it  had  no  data  to  analyze  the 
effects  of  such  a  change. 

hi  a  presentation  to  the  agency  and 
supplemental  comment  submitted  after 
the  comment  closing  date,  GM 
suggested  an  alternative  regulatory 
change  that  it  argued  would  be  effective 
at  reducing  air  bag-induced  injuries.  GM 
suggested  keeping  the  unbelted  testing 
speed  at  30  mph,  but  adopting  a  crash 
pulse  to  "better  reflect"  the  crash  pulse 
in  real  world  crashes  and  using  a  sled 
test  for  imbelted  testing.  This  concept 
ultimately  became  the  basis  of  the 
petition  for  rulemaking  submitted  by 
AAMA  in  August  1996. 

No  manufact;u«r  argued  that 
depowering  air  bags  would  totally  solve 
the  adverse  effects  associated  with 
children.  In  commenting  on  the 
November  1995  request  for  comments, 
GM  provided  the  results  of  a  depowered 
air  bag  inflator  study.  Based  on  that 
study.  GM  concluded  that  depowered 
inflators  are  "directionally  correct,"  but 
that  deactivation  is  needed  to  meet 
injury  assessment  reference  values  for 
passengers  who  are  at  or  near  the 
instnmient  panel.  This  was  said  to  be 
particularly  true  for  children,  because  of 
their  lower  injury  tolerance. 

Not  all  commenters  believed  that 
Standard  No.  208  should  be  changed. 
Takata  Corporation  (Takata),  an  air  bag 
manufacturer,  argued  that  restraint 
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system  technology  that  has  recently 
become  available,  combined  with 
further  improvements  that  are 
scheduled  to  be  available  within  the 
next  24  months  (i.e.,  by  approximately 
the  beginning  of  1998),  will  significantly 
reduce  air  bag  injuries  without  the  need 
for  any  changes  to  Standard  No.  208. 
Takata  stated  that  it  is  concerned  that 
the  process  of  developing  improved 
teclmology  to  eliminate  air  bag  injuries 
will  be  delayed  if  Standard  No.  208  is 
changed  in  response  to  the  present 
concerns. 

Advocates  opposed  reducing 
Standard  No.  208's  unbelted  test  speed. 
That  organization  claimed  that  there  are 
several  flaws  in  the  Ford 
recommendation.  According  to 
Advocates,  altering  the  inflation  rate  of 
air  bags  may  only  address  a  portion  of 
the  problem,  may  not  make  any 
difference  at  all,  or  may  even  create 
other  safety  concerns.  Advocates  also 
stated  that  the  Ford  recommendation  is 
based  entirely  on  static  computer 
modeling  that  is  limited  to  a  single 
variable,  air  bag  inflator  rise  rates,  and 
that  the  recommendation  is  modeled  on 
only  an  adult  driver.  Advocates  stated 
that  NHTSA  should  be  reluctant  to 
predicate  major  regulatory  changes  on 
anything  less  than  clear  and  convincing 
evidence  that  a  modification  will 
improve  safety. 

Center  for  Auto  Safety  (CFAS) 
submitted  a  comment  in  August  1996 
expressing  a  variety  of  concerns  about 
the  Ford  recommendation,  £uid  arguing 
that  other  means  of  reducing  air  bag 
aggressivity  should  be  used  before 
manufacturers  resort  to  decreasing  the 
inflation  rates.  CFAS  also  stated  that 
initial  analysis  of  the  limited  data 
available  strongly  suggests  that  if 
NHTSA  does  anything,  it  should  set  a 
minimum  threshold  speed  below  which 
an  air  bag  should  not  deploy. 

Mercedes  Benz  suggested  that,  as  a 
short-term  solution,  the  agency  consider 
higher  deployment  thresholds,  as  well 
as  the  use  of  weight  sensors  (a  type  of 
smart  air  bag)  for  passenger  air  bags. 
Mercedes  noted  that  it  currently  uses  a 
12  mph  delta  V  threshold  for  unbelted 
occupants,  and  an  18  mph  delta  V 
threshold  for  belted  occupants.  That 
company  indicated  that  it  could  use  the 
18  mph  delta  V  threshold  for  all 
occupants.  Mercedes  asserted,  however, 
that  this  would  not  currently  be 
permitted  by  Standard  No.  208.  ' 


'  Mercedes  did  not  explain  the  biasis  for  this 
assertion.  The  Standard  does  not  expressly  prohibit 
such  a  threshold.  Further,  with  appropriate  interior 
design,  including  energy  absorbing  materials,  it 
should  be  possible  to  meet  the  Standard's 
performance  criteria. 


B.  August  1996  NPRM 

As  discussed  above,  subsequent  to  the 
agency's  pubUcation  of  the  August  1996 
NPRM,  but  before  the  comment  closing 
date,  AAMA  submitted  a  petition  for 
rulemaking  concerning  depowering  air 
bags.  AAMA  requested  that  NHTSA 
immediately  announce,  by  means  of  a 
"direct  final  rule,"  an  amendment  to 
Standard  No.  208  to  replace  the  current 
30  mph  unrestrained  dummy  barrier 
crash  test  requirement  with  a  "standard 
30  mph  unrestrained  dummy  sled  test" 
requirement.  The  petitioner  contended 
that  the  standard's  current  requirement 
"directly  dictates  the  level  of  the  air 
bag's  inflator  power  and  it  is  the  level 
of  inflator  power  that  unnecessarily 
increases  the  risk  of  injury  to  vehicle 
occupants  during  air  bag  deployment." 

AAMA  and  each  of  its  member 
companies  cited  the  AAMA  petition  in 
their  comments  on  the  August  1996 
NPRM  and  urged  that  the  agency 
favorably  respond  to  the  petition. 

The  Association  of  International 
Automobile  Manufacturers  (AIAM) 
stated  that  until  smart  air  bag  systems 
are  available  and  become  widespread  in 
the  fleet,  it  believes  that  Standard  No. 
208  should  be  changed  to  modif>-  or 
eliminate  the  30  mph  unbelted  occupant 
protection  requirement  so  that  air  bags 
could  be  made  less  aggressive.  That 
organization  stated  that  not  only  would 
this  allow  less  aggressive  air  bags  with 
less  risk  to  out-of-position  occupants, 
but  also  it  would  allow  manufacturers  to 
provide  better  occupant  protection  for 
belted  occupants  through  such  things  as 
a  combination  of  depowered  air  bags 
and  other  restraint  system 
enhancements.  AIAM  stated  that 
unbelted  occupants  would  still  have  the 
benefits  of  air  bag  protection  and  a 
lowered  risk  of  out-of-position  mjury  in 
many  frontal  crashes. 

Honda  stated  that  it  believes  the 
passenger  air  bag  system  in  its  vehicles 
is  presently  one  of  the  least  aggressive 
relative  to  the  air  bags  on  other  cars  in 
North  America.  That  company  stated, 
however,  that  still  lower  inflator  output 
is  necessar\'  to  ensure  reduction  of  the 
aggressiveness  of  the  passenger  air  bag 
Honda  stated  that  if  Standard  No.  208 
were  amended  to  eliminate  unbelted 
testing  or  to  reduce  the  crash  test  speed, 
inflator  output  could  be  adjusted 
accordingly,  reducing  the  risk  of  air  bag 
induced  injury  to  out-of  position  or 
unbelted  occupants. 

Takata  stated  again  that  it  strongly 
urges  NHTSA  not  to  tamper  with  the  30 
mph  unbelted  barner  test  as  a  short- 
term  expedient  to  reduce  the  risk  of  air 
bag  injuries  to  children.  That  company 
stated  that  it  does  not  believe  this  would 


produce  a  sufficient  reduction  in  the 
risks  to  children  to  jeopardize  the 
proven  hfe  saving  benefits  of  air  bags  in 
high  speed  crashes. 

The  Insurance  Institute  for  Highway 
Safety  (IIHS)  stated  that  although 
changes  in  the  unbelted  test 
requirements  in  Standard  No.  208  alone 
will  not  eliminate  all  the  air  bag  related 
fatalities,  less  aggressive  inflators  have 
the  potential  to  reduce  the  risk  for 
infants  and  children  as  well  as  for 
adults.  That  organization  stated  that  as 
other  air  bag  technology  evolves  to 
permit  variable  levels  of  protection 
based  on  crash  severity  and  occupant 
characteristics,  it  will  be  possible  to 
further  enhance  protection  for  unbelted 
occupants  over  a  wide  range  of  crash 
severities.  IIHS  stated  that,  in  the 
meantime,  the  first  and  immediate  step 
NHTSA  could  take  would  be  to  make 
appropriate  changes  to  Standard  No. 
208  that  would  allow  manufacturers  to 
reduce  the  energy  in  current  air  bag 
systems. 

The  National  Association  of 
Independent  Insurers  (NAII)  stated  thai 
it  believes  changing  the  unbelted  test 
requirements  in  Standard  No.  208  to 
permit  less  aggressive  inflators  should 
be  a  central  part  of  NHTSA 's  efforts  to 
encourage  smart  systems,  and  cited 
concerns  expressed  by  IIHS 

[PR  Doc.  96-33307  Filed  12-30-96;  TVOO 
ami 

BILUNG  COOE  4910-M-P 


49  CFR  Part  595 

pocket  No.  74-14;  Notice  107] 

RIN  2127-AG61 

Air  Bag  Deactivation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  As  part  of  its  efforts  to 
address  the  problem  of  the  adverse 
effects  of  current  air  bag  designs  on 
children  and  certain  adults.  NHTS.'\  is 
issuing  this  proposal  to  make  it  possible 
for  vehicle  owners  to  have  their  air  bags 
deactivated  by  vehicle  dealers  and 
repair  businesses. 

Specifically,  the  agency  is  proposinij 
to  allow  dealers  and  repair  Businesses 
upon  written  autnorization  of  a  vehicle 
owner,  to  deactivate  either  the 
passenger-side  air  bag,  Lhe  driver  side 
air  bag,  or  both.  Dealers  and  repair 
businesses  are  statutorily  prohibited 
from  making  Federal!)  required  safety 
equipment  inoperative,  but  NHTS.^  may 
exempt  them  from  the  prohibition  in 
appropriate  circumstances.  In  order  to 
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qualify  for  the  exemption,  the  dealer  or 
repair  business  would  be  required  to 
provide  the  owner  with  a  NHTSA 
information  sheet  describing  the 
circumstances  in  which  deactivation 
may  be  appropriate,  based  upon  the 
comparison  of  the  risks  in  those 
circumstances  of  turning  the  air  bag  off 
versus  leaving  it  on.  The  authorization 
would  contain  a  statement  that  the 
owTier  has  received  and  read  that  sheet 
The  agency  is  proposing  to  require  that 
warning  labels  be  installed  as  a 
condition  of  deactivation. 

Deactivating  an  air  bag  would  not  be 
permitted  if  the  vehicle  were  equipped 
with  a  manual  cutoff  switch  for  the  air 
bag,  or  if  the  air  bag  were  a  "smart"  air 
bag,  i.e.,  one  capable  of  either  shutting 
off  in  appropriate  circumstances  or 
controlling  its  deployment  so  as  to 
protect  against  injuring  a  wide  range  of 
occupants. 

DATES:  Comments  must  be  received  bv 
February  5,  1997,  Comments  should 
refer  to  the  docket  and  notice  number  of 
this  notice  and  be  submitted  to:  Docket 
Section,  Room  5109,  National  Highway 
Traffic  Safetv  Administration,  400 
Seventh  Street,  SW.  Washington,  DC 
20590  (Docket  Room  hours  are  9:30 
a.m.-  4  p.m.,  Monday  through  Friday.) 

FOfl  FURTHER  INFORMATION  CONTACT:  For 
information  about  air  bags  and  related 
rulemaking.  Visit  the  NHTSA  web  site 
at  http:.//www. nhtsa.dot.gov  and  click 
on  the  icon  'AIR  BAGS-In formation 
about  air  bags." 

For  non-legal  issues:  Mr  Clarke 
Harper,  Chief.  Light  Dutv  Vehicle 
Division.  NPS-11.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.  Washington.  IX 
20590.  Telephone:  (202)  366-2264.  Fax: 
1202) 366-4329. 

For  legal  issues:  Ms.  Rebecca 
MacPherson,  Office  of  Chief  Counsel, 
NCC-20,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW.  Washington,  DC  20590. 
Telephone:  (202)  366-2992,  Fax:  (202) 
36fr-3820 
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I.  Background 

While  air  bags  are  providing 
significant  overall  safety  benefits, 
NHTSA  is  very  concerned  that  current 
designs  have  adverse  effects  in  some 
situations.  This  notice  proposes  one  of 
several  actions  that  the  agency  is  taking 
to  mitigate  these  effects. 

To  address  those  effects,  the  agency 
published  in  the  Federal  Register  (61 
FR  40784)  a  notice  of  proposed 
rulemaking  (NPRM)  on  August  6,  1996 
to  amend  Standard  No.  208,  Occupant 
Crash  Protection,  and  Standard  No.  213, 
Child  Restraint  S\'stems. 

The  NPRM  proposed  several 
amendments  to  reduce  the  adverse 
effects  of  air  bags,  especially  those  on 
children. 

The  agency  explained  that  eventually, 
either  through  market  forces  or 
government  regulation,  it  expects  that 
smart  '  passenger-side  air  bags  vnll  be 
installed  in  passenger  cars  and  light 
trucks  to  mitigate  these  adverse  effects. 
NHTSA  proposed  that  vehicles  lacking 
smart  passenger-side  air  bags  would  be 
required  to  have  new.  attention-getting 
warning  labels  and  be  permitted  to  have 
a  manual  cutoff  switch  for  the 
passenger-side  air  bag.  Currently,  only 
vehicles  lacking  a  rear  seat  large  enough 
to  accommodate  a  rear-facing  infant 
restraint  are  permitted  to  have  such  a 
switch.  The  agency  also  requested 
comments  concerning  whether  it  should 
require  installation  of  smart  air  bags 
and.  if  so.  on  what  date  such  a 
requirement  should  become  effective. 
NHTSA  also  requested  comments  on 
whether  it  should,  as  an  alternative,  set 
a  time  fimit  on  the  provision  permitting 
manual  cutoff  switches  in  order  to 
assure  the  timely  introduction  of  smart 
air  bags.  Finally,  the  agency  proposed  to 
require  rear- facing  child  seats  to  bear 
new.  enhanced  warning  labels. 

II.  Scope  of  Problem 

A.  Deaths  and  Injuries 

Based  on  data  available  as  of 
November  1,  1996,  NHTSA  estimates 
that  driver-side  air  bags  have  saved  a  net 
of  1.481  fives  (1.500  drivers  saved, 
minus  19  driver  deaths  caused  by  air 
bags),  with  826  of  those  fives  saved  in 
1995  and  1996  alone.  The  dramatic 
increase  in  lives  saved  in  the  last  two 
years  is  due  both  to  the  increased 


number  of  air  bags  in  vehicles  and 
improved  technology.  For  persons  aged 
13  and  older,  passenger-side  air  bags 
have  saved  a  net  of  164  fives  to  date. 
The  number,  if  any,  of  passengers  aged 
less  than  13  saved  by  air  bags  is 
unknown.  What  is  known  is  the  loss  of 
32  children.  Thus,  the  net  figure  for 
passengers  of  all  ages  could  be  as  low 
as  133. 

This  disparity  between  driver  and 
passenger  air  bags  in  the  number  of  lives 
saved  is  due  in  part  to  the  fact  that  there 
are  approximately  twice  as  many 
vehicles  with  driver  air  bags  as  there  are 
vehicles  with  passenger  air  bags. 
Passenger-side  air  bags  have  only  been 
widely  available  since  the  1994  model 
year.  Further,  the  driver  seat  is  occupied 
more  fi^quently  than  the  front  passenger 
position 

As  of  November  30,  1996,  however, 
32  children  have  been  killed  as  the 
result  of  air  bag  deployment  in  low 
speed  colfisions.  Nine  of  these  children 
were  in  rear-facing  infant  restraints.  The 
number  of  deaths  is  steadily  cfimbing. 
Ten  of  the  32  died  in  calendar  year  1995 
and  another  18  have  died  so  far  in 
calendar  year  1996.  Additionally,  eight 
children  are  known  to  have  been 
seriously  injured  as  a  resufi  of  air  bag 
deployment,  five  of  whom  were  in  rear- 
facing  infant  restraints.  One  adult 
passenger,  a  woman  in  her  90's.  has 
been  killed  by  an  air  bag. 

Fewer  drivers  than  passengers  have 
been  killed  by  air  bags  despite  the  fact 
that  there  are  approximately  twice  as 
many  vehicles  with  driver  air  bags  as 
there  are  with  both  driver  and  passenger 
air  bags.  The  agency  has  verified  the 
deaths  of  19  drivers  as  the  result  of  air 
bag  deployments  in  low  to  moderate 
speed  colfisions.  Of  these.  10  were 
women  5'2"  or  under,  five  were  taller 
women,  and  four  were  men.  ail  of  them 
at  least  5'9".  One  instance  of  a  placental 
abruption,  leading  to  stillbirth,  has  been 
reported;  injuries  to  the  pregnant 
woman  were  minor.  Of  the  19  adults 
killed  by  air  bags,  seven  were  age  64  or 
above.  The  agency  notes  that  older 
drivers  are  more  at  risk  than  the  average 
adult  under  most  circumstances, 
regardless  of  type  of  restraint  used.  Over 
half  the  fatafifies  (10  out  of  19)  were  in 
calendar  years  1994  and  1995.  Only  two 
drivers  are  known  to  have  been  killed  as 
a  resuh  of  air  bag  deployment  in  1996. 
Most  of  the  driver  fatalities  occurred  in 
vehicles  manufactured  in  model  years 
1990  and  1991.  Only  four  drivers  have 
been  killed  in  vehicles  manufactured 
after  model  year  1992.  The  absence  of 
any  upward  trend  in  driver  fatalities 
contrasts  sharply  with  the  growth  in  the 
number  of  child  fatafities. 
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For  a  more  detailed  discussion  of  the 
air  bag  deaths,  and  for  tables  that 
facihtate  identifying  the  patterns 
associated  with  the  occurrence  of  those 
deaths,  see  Appendix  A  of  this  notice. 

B.  Public  Concerns  Regarding  Those 
Deaths  and  Injuries 

NHTSA  emphasizes  that  the  vast 
majority  of  people,  both  drivers  and 
passengers,  are  much  safer  with  an  air 
bag  than  without.  Nevertheless,  the 
current  number  of  deaths  and  serious 
injuries  attributed  to  air  bag  deployment 
in  low  speed  crashes  is  disturbing. 

There  are  particular  concerns  about 
small  children,  short-statured  women, 
pregnant  women,  and  elderly 
individuals.  In  the  aggregate,  this  group 
constitutes  a  significant  percentage  of 
the  total  U.S.  population. 

C.  Other  Health  Concerns 

A  large  number  of  arm  injuries  have 
also  been  attributed  to  air  bag 
deployment,  both  in  low  speed  and 
higher  speed  crashes.  Additionally, 
numerous  individuals  have  contacted 
the  agency  regarding  their  concerns  that 
a  preexisting  medical  condition,  such  as 
a  degenerative  bone  disease  or  hearing 
problem,  could  be  aggravated  by  air  bag 
deployment.  The  agency  has  no  real- 
world  data  on  how  air  bags  aggravate 
preexisting  medical  conditions. 

m.  Overview  of  Other  Agency 
Responses  to  Problem 

On  November  27, 1996,  a  separate 
final  rule  was  published  in  the  Federal 
Register  (61  F.R.  60206)  amending 
Standard  No.  208  and  Standard  No.  213 
to  require  improved  labehng  to  better 
ensure  that  drivers  and  other  occupants 
are  aware  of  the  dangers  posed  by  air 
bags  to  children  who  occupy  the  front 
seat.  The  agency  is  also  issuing  a  final 
rule  extending,  until  September  1,  2000, 
the  permission  granted  to  manufacturers 
to  install  manual  cutoff  switches  for  the 
passenger-side  air  bag  for  vehicles 
without  rear  seats  or  with  rea  seats  that 
are  too  small  to  accommodate  rear- 
facing  infant  seats. 

NHTSA  has  decided  to  terminate 
rulemaking  on  that  part  of  the  August 
1996  NPRM  that  would  have  permitted 
all  air  bag  vehicles  to  be  equipped  with 
manual  cutoff  switches.  This  decision  to 
terminate  is  based  on  the  agency's  beUef 
that  informed  deactivation  is  an  option 
that  is  easier  and  quicker  to  implement 
and  that  would  not  divert 
manufacturing  resources  from  smart  air 
b^technolc»y. 

Today  NHTSA  is  also  issuing  an 
NPRM  proposing  to  amend  Standard 
No.  208  to  permit  or  facilitate 
depowering  of  air  bags  by  20  to  35 


percent  across  the  fleet.  NHTSA 
expects,  in  the  near  future,  to  issue 
separate  supplemental  notice  of 
proposed  rulemaking  (SNPRM) 
proposing  performance  requirements  for 
smart  air  bags  and  a  phase-in  schedule 
for  requiring  installation  of  those 
devices. 

rV.  Statutory  Prohibition  Against 
Deactivating  Air  Bags;  Statutory 
Authorization  for  Exemption  From 
Prohibition 

Manufacturers,  distributors,  dealers ' 
and  motor  vehicle  repair  businesses  ^ 
are  prohibited  by  49  U.S.C.  §  30122  from 
knowingly  making  inoperative  any  part 
of  a  device  or  element  of  design 
installed  on  or  in  a  motor  vehicle  in 
compliance  with  an  apphcable  Federal 
Motor  Vehicle  Safety  Standeird.  The 
statute,  however,  allows  the  agency  to 
prescribe  regulations  to  exempt  a  person 
from  the  "make  inoperative"  provision 
if  such  an  exemption  is  consistent  with 
safety  concerns. 

Suggestions  by  Public  Concerning  Air 
Bag  Deactivation 

In  response  to  the  August  1996 
NPRM,  BMW  and  Volvo  recommended 
that  the  agency  develop  procedures 
similar  to  those  being  used  in  Europe  for 
temporarily  deactivating  air  bags. 
According  to  BMW, 

(i)n  Europe,  a  BMW  dealer  is  allowed  to 
temporarily  deactivate  the  passenger  air  bag 
for  individuals  who  may  have  a  special  need 
or  normally  transjxjrt  children  after  advising 
them  of  the  benefits  of  air  bags  and  approval 
forms  are  signed. 

BMW  attached  to  its  comment  copies  of 
the  approval  forms  and  the  warning 
label  ("Front  passenger  airbag 
deactivated")  that  is  placed  in  the 
vehicle  to  indicate  that  the  air  bag  has 
been  deactivated.  The  "formal 
obligation  concerning  deactivation  of 
front  passenger  airbag"  form  states  that 
the  owner  of  the  vehicle  is  obliged 

(N)ot  to  modify  the  airbag  system  in  any 
way  or  alter/remove  the  warning  label. 

(T)o  ensure  that  every  front  passenger  in 
the  above  vehicle  is  aware  that  the  front 
passenger  airbag  has  been  deactivated, 

(T)o  have  the  front  passenger  airbag 
reactivated  by  an  authorized  BMW  service 
station  and 


'  Section  30102  defines  "dealer"  as  "a  person 
selling  and  distributing  new  motor  vehicles  or 
motor  vehicle  equipment  primariiy  to  pun:basers 
that  in  good  faith  purchase  the  vehicles  or 
equipment  other  than  for  resale." 

'Section  30122(a)  defines  "motor  vehicle  repair 
business"  as  "a  person  holding  itself  out  to  the 
public  to  repair  for  compensation  a  motor  vehicle 
or  motor  vehicle  equipment."  NHTSA  has 
interpreted  this  term  to  include  businesses  that 
service  vehicles  with  which  there  is  nothing  wrong 
by  adding  features  or  components  to  or  otherwise 
customizing  those  vehicles. 


(I)f  selling  the  vehicle,  to  inform  the  new 
owner  of  the  current  state  of  the  front 
passenger  airbiag  and  to  hand  over  all 
relevant  documentation. 

BMW's  comments  may  be  found  at 

Docket  74-14,  Notice  100.  item  40. 

In  its  comment,  Volvo  stated  that 

(i)n  Europe,  due  to  consumer  requests, 
most  manufacturers  have  develop>€Ki  new  car 
retail  service  procedures  for  deactivation  and 
reactivating  of  passenger  side  air  bags  This 
is  usually  accompanied  by  clearly  visible 
labels  stating  if  any  measures  have  been 
taken  to  change  the  air  bag  readiness  status 
Letters  are  sent  to  customers,  at  regular 
intervals,  to  remind  them  of  the  system 
status.  Letters  are  also  sent  to  new  vehicle 
owners,  when  the  car  is  sold,  to  inform  them 
of  this. 

Volvo's  comments  maybe  found  at 
Docket  74-14.  Notice  100.  item  22. 

On  October  28,  1996,  Ms.  DeeAnn 
DePaul  of  Tacoma,  Washington,  filed  a 
petition  for  rulemaking  to  provide  an 
exemption  under  49  U.S.C  30122 
allowing  motor  vehicle  dealers  and 
repair  businesses  to  respond  to  requests 
by  vehicle  owTiers  to  have  their  driver- 
side  air  bag  deactivated.  This  notice 
grants  that  petition. 

VI.  Granting  of  Exemptions  From  State 
Safety  Belt  Use  Laws  for  Medical  and 
Psychological  Reasons 

State  safety  belt  use  laws  present  a 
fairly  analogous  problem  of 
accommodating  people  with  special 
problems  that  may  make  occupant 
restraint  use  inappropriate.  Virtually  all 
States  have  provisions  in  their  safety 
belt  use  laws  for  granting  medical 
exemptions  to  persons  who  obtain  a 
statement  from  their  physician 
certifying  their  j>atient's  medical 
condition  and  stating  why  safety  belt 
use  by  their  patient  is  inappropriate. 
Some  States  also  provide  for  exemptions 
based  on  psychological  reasons. 

VH.  NHTSA's  Use  of  Prosecutorial 
Discretion  With  Respect  to  Air  Bag 
Deactivation 

In  76  instances  to  date,  the  agency  has 
exercised  its  prosecutorial  discretion 
with  respect  to  requests  to  deactivate  an 
air  bag.  Eighteen  of  the  cases  involved 
children.  NHTSA  told  vehicle  owners 
whose  vehicle  lacked  a  back  seat  in 
which  to  carry  an  infant  or  who  needed 
to  monitor  closely  a  child  with  a  special 
medical  condition '  that  the  agency 
would  not  regard  the  temporary 
deactivation  of  the  passenger-side  air 
bag  by  a  dealer  or  repair  business  as 
grounds  for  an  enforcement  proceeding. 


'The  maiority  of  medical  conditions  were  related 
to  apnea,  although  exemptions  have  also  been 
granted  for  children  in  wheelchairs,  and  children 
with  a  tendency  to  spil  up  and  choke. 
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The  agency  urged  that  the  air  bag  be 
reactivated  when  the  circumstances 
necessitating  its  deactivation  ceased  to 
exist.  Additional  requests,  based  on 
medical  conditions  or  the  absence  of  a 
rear  seat,  are  pending. 

Similarly,  in  the  otner  instances,  the 
agency  told  owoiers  that  if  their 
physicians  concluded  that  the  risks 
associated  with  their  medical  condition 
and  the  deployment  of  their  driver-side 
air  bag  exceeded  the  risks  to  their  safetv 
from  the  air  bag's  not  deploying. 
NHTSA  would  not  regard  deactivation 
of  the  air  bag  as  grounds  for  an 
enforcement  proceeding.*  There  are  a 
large  number  of  pending  requests  from 
women  of  small  stature  and  a  smaller 
number  from  adults  with  various 
medical  conditions. 

The  volume  of  these  requests  for 
deactivation,  and  the  variety  of  concerns 
underlying  them,  necessitate  a 
rulemaking  response,  as  opposed  to 
individual,  case-by-case  resolution. 

Vni.  Proposal  To  Permit  Deactivation 

NHTSA  has  tentatively  decided  to 
exempt  dealers  and  motor  vehicle  repair 
businesses  conditionally  from  the 
"make  inoperative"  prohibition  so  that 
they  can  deactivate  either  or  both  the 
driver-  and  passenger-side  air  bags  at 
the  request  of  a  vehicle  owner. 

Passenger  Air  Bag  Deactivation 

While  NHTSA  expects  that  smart 
passenger-side  air  bags  will,  within 
several  model  years,  offer  a  means  for 
significantly  reducing  or  eliminating  the 
risk  of  adverse  side  effects  to  children 
from  air  bags,  the  agency  believes  that, 
in  the  interim,  steps  need  to  be  taken  to 
minimize  the  possibility  that  air  bags 
will  harm  children.  Fortunately,  in  the 
vast  majority  of  cases,  this  can  easily  be 
accomplished  by  placing  children  in  the 
back  seat.  This  is  the  safest  place  for 
children,  regardless  of  whether  a  vehicle 
has  a  passenger  air  bag. 

However,  some  vehicles  either  do  not 
have  rear  seats  or  have  rear  seats  too 
small  to  accommodate  rear-facing  infant 
seats.  In  addition.  NHTSA  believes  it  is 
necessary  to  recognize  that  in  a  variety 
of  circumstances  and  for  a  variety  of 
reasons,  parents  sometimes  need  to 
place  children  in  the  front  seat  of 
vehicles  that  have  back  seats.  In  some 
cases,  such  as  situations  involving 
infants  with  a  special  medical 
condition,  there  may  be  a  need  for 
placing  an  infant  in  the  front  seat.  The 


American  Academy  of  Pediatrics 
indicated  in  its  comments  on  the 
agency's  August  6.  1996  NPRM  (61  F.R. 
40784)  regarding  the  adverse  effects  of 
air  bags  that  cases  involving  medical 
conditions  are  relatively  few  in  number. 
The  National  Association  of  Pediatric 
Nurse  Associates  &  Practitioners 
estimated  that  as  many  as  20.000 
children  under  the  age  of  5,  as  well  as 
5.000  infants,  require  some  type  of 
medical  technology  assistance,  but  did 
not  suggest  how  many  of  these  children 
have  conditions  requiring  them  to  be 
carried  in  the  front  seat.  In  still  other 
cases,  parents  may  need  to  transport  a 
number  of  children  greater  than  the 
number  of  rear  seats  in  their  vehicles. 
Parents  may  also  permit  children  older 
than  infants  to  ride  in  the  front  seat 
because  the  children  strongly  desire  to 
do  so. 

NHTSA  beheves  that,  in  the  situations 
involving  infants  in  the  front  seat, 
deactivation  would  provide  parents  a 
means  of  ensuring  that  their  children 
would  not  be  harmed  by  the  air  bag. 
Rear  facing  infant  seats  can  never  be 
placed  in  front  of  an  activated  passenger 
air  bag  without  creating  a  risk  of  serious 
injury  or  death. 

Deactivation  is  more  problematical 
with  respect  to  older  children.  Most  of 
the  children  who  were  older  than 
infants  and  were  killed  by  air  bags  were 
not  using  any  type  of  occupant 
restraint."'  Most  of  the  rest  were  using 
only  a  lap  belt.  Moreover,  the  agency 
believes  that  some  properly  positioned 
and  restrained  children  will  benefit 
from  an  air  bag  in  some  types  of  crashes. 
Nevertheless,  the  agency  recognizes  that 
not  all  older  children  are  properly 
restrained  and  that  particularly  children 
not  using  any  restraint  at  all  or  using 
only  a  lap  belt  are  at  some  risk  of  being 
killed  by  an  air  bag.  Further,  there  have 
been  two  instances  in  which  a  child 
using  a  lap  and  shoulder  belt  was  killed, 
and  three  reports  of  serious  injuries  to 
children  using  lap  and  shoulder  belts. 
NHTSA  also  realizes  that  parents  may 
find  it  is  difficult  to  keep  their  children 
properly  positioned  and  restrained,  e.g., 
some  children  may  tend  to  remove  their 
shoulder  belt  and/or  move  forward 


'Some  waivers  were  granted,  without  the 
submission  of  a  physician  s  statement,  based  upon 
either  the  unique  characteristics  of  the  medical 
condition  involved  or  the  existence  of  physician's 
statements  attached  to  the  deactivation  requests  of 
other  individuals  with  the  same  medical  condition. 


'  For  situations  in  which  there  is  no  option  other 
than  to  place  children  in  the  front  seat  [not 
including  infants  in  rear  facing  infant  scats  who  can 
never  safely  be  put  in  the  front  seat  in  front  of  an 
air  bag).  NHTSA  recommends  the  following:  (1)  The 
child  should  be  properly  restrained.  This  means, 
depending  on  the  size  of  the  child,  a  forward-facing 
child  seat,  a  booster  seat  plus  a  lap/shoulder  bell, 
or  a  lap/shoulder  belt  alone  (for  larger  children);  (2) 
The  seat  should  be  pushed  all  the  way  back,  to 
maximize  the  distance  between  the  child  and  the 
air  bag;  (3)  The  child  should  be  sitting  with  his/her 
back  agamst  the  seat  back,  and  with  any  extra  slack 
removed  from  the  safety  belt. 


away  from  the  vehicle  seat  back  and  sit 
on  or  near  the  front  edge  of  the  vehicle 
seat.  An  activated  air  bag  would  create 
an  added  safety  risk  in  these  situations. 
In  issuing  this  proposal,  NHTSA  does 
not  wish  to  encourage  parents  to  place 
children  in  the  front  seat.  Regardless  of 
whether  a  vehicle  is  equipped  with  a 
passenger  air  bag.  the  rear  seat  is  the 
safest  place  for  a  child  to  sit.  However, 
the  agency  believes  it  is  necessary  in 
establishing  safety  requirements  to  take 
into  account  how  people  behave  in  the 
real  world. 

NHTSA  anticipates  that  depowering 
air  bags  will  be  the  first  step  in  reducing 
the  risk  of  air  bag  injuries  in  future 
vehicles.  A  depowered  air  bag  is 
intended  to  ensure  the  safety  of 
restrained  children  in  the  front  seat,  but 
even  a  depowered  air  bag  could  present 
a  risk  to  an  infant  in  a  rear-facing  infant 
seat  or  to  an  unrestrained  child  who  is 
thrown  onto  the  dash  as  the  result  of 
pre-crash  braking.  Deactivation  would 
thus  continue  to  be  permitted  with 
depowered  air  bags. 

However,  the  purpose  of  smart  air  bag 
technology  is  to  eliminate  the  risks  of 
deployment  from  passenger-side  air 
bags  by  either  preventing  them  from 
deploying  at  all  or  deplojring  them 
safely  in  situations  in  which  children 
would  otherwise  be  at  risk.  Accordingly, 
the  agency  proposes  that  deactivation  of 
a  passenger-side  air  bag  would  not  be 
permitted  if  the  air  bag  were  equipped 
with  a  cutoff  switch  or  met  the  criteria 
established  by  the  agency  for  smart  air 
bags. 

While  some  adult  passengers  may  be 
at  risk  from  air  bag  deployment.  NHTSA 
emphasizes  that  it  is  aware  of  only  one 
adult  passenger,  a  woman  in  her  90 's, 
who  has  been  killed  by  an  air  bag. 
Additionally,  since  most  vehicles  are 
now  equipped  with  a  bucket  seat  or 
split-bench  seat  for  the  front  passenger, 
a  passenger  in  that  seat  would  not  have 
to  position  the  seat  all  the  way  forward, 
as  some  short-statured  drivers  must  in 
order  to  drive,  and  would  thus  usually 
be  able  to  keep  the  seat  far  away  from 
the  dashboard.  This  should  eliminate 
potential  risks  in  such  vehicles  and  the 
need  for  deactivating  the  passenger-side 
air  bag  for  reasons  relating  solely  to 
stature.  The  distance  of  an  adult 
passenger  from  the  dashboard  would 
likely  be  sufficient  even  in  the  case  of 
a  passenger  sitting  on  a  bench  seat  in  a 
vehicle  being  driven  by  a  person  of 
short  stature.  To  reenforce  the  need  for 
a  safe  distance,  the  new  warning  labels 
stress  the  importance  of  sitting  back 
from  the  air  bag  and  wearing  safety 
belts. 
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Driver  Air  Bag  Deactivation 

For  the  reasons  stated  in  the  "Scope 
of  problem"  section  above.  NHTSA  sees 
considerably  less  need  for  deactivation 
of  driver-side  air  bags  and  anticipates 
that  most  drivers  would  keep  their  air 
bags  fully  operable.  The  total  number  of 
deaths  attributed  to  driver-side  air  bags 
is  less  than  two  percent  of  the  total 
number  of  lives  saved,  i.e.,  19  deaths 
versus  1 500  lives  saved.  The  decline  in 
adult  air  bag  deaths  in  the  last  several 
years  is  believed  to  reflect  the 
technological  improvements  that  have 
been  made  in  driver  air  bags. 

Nevertheless,  some  ciirrent  driver- 
side  air  bags  pose  risks  to  some  drivers, 
particularly  if  they  are  so  short-statured 
that  they  must  sit  very  near  the  steering 
wheel.  For  this  reason,  the  agency  is 
proposing  to  permit  deactivation  of  the 
driver  side  air  bag  in  any  existing 
vehicle  and  in  any  future  model  year 
vehicle  that  is  not  equipped  with  a 
smart  driver-side  air  bag.  The  agency 
will  analyze  future  data  concerning 
trends  in  driver  air  bag  deaths  and  the 
overall  effects  of  deactivation  on  driver 
safety  and  determine  at  a  later  date 
whether  it  is  appropriate  to  limit  the 
deactivation  permission  to  vehicles 
manufactured  before  a  specific  date.  As 
noted  above,  data  for  the  last  several 
years  indicate  a  decline  in  driver  air  bag 
deaths.  If,  as  expected,  depowered  air 
bags  are  found  to  reduce  air-bag  related 
deaths  and  injuries  even  further, 
NHTSA  might  consider  limiting 
deactivation  to  vehicles  that  have  not 
been  depowered. 

The  agency  acknowledges  that 
another  category  of  driver  might  also 
benefit  from  deactivation.  NHTSA 
tentatively  concludes  that  permitting 
deactivation  would  be  the  best  policy 
for  those  drivers  whose  medical  or 
physical  condition  would  make  them 
particularly  vulnerable  to  air  bag- 
induced  injury.  The  proposal  would 
enable  these  persons  to  have  their  air 
bags  deactivated  promptly,  without 
having  to  petition  the  agency.  By 
creating  a  general  permission  for 
deactivation,  the  proposal  would  also 
assure  dealers  and  repair  businesses  that 
they  would  not  be  violating  the  law  if 
they  deactivated  an  air  bag. 

Specifics  of  proposal.  The  specifics  of 
theproposal  are  as  follows: 

The  proposed  exemption  from  the 
"make  inoperative"  prohibition  is  a 
conditional  one.  A  dealer  or  repair 
business  would  be  permitted  to 
deactivate  an  air  bag  only  if  the  dealer 
or  repair  business: 

•  Provides  the  vehicle  owner  with  the 
most  recent  edition  of  the  NHTSA 
information  sheet  (copy  attached  as 


Appendix  B  of  this  notice)  concerning 
the  circumstances  in  which  deactivation 
may  be  appropriate,  based  upon  the 
comparison  of  risks  in  those 
circumstances  of  turning  the  air  bag  off 
versus  leaving  it  on.  NHTSA  anticipates 
that  it  will  conduct  rulemaking  to 
update  the  sheet  from  time  to  time,  as 
additional  data  concerning  air  bag 
performance  are  received  and  analyzed. 

•  Obtains  from  the  vehicle  owner  a 
signed,  written  authorization  on  the 
form  attached  as  Appendix  C  of  this 
notice,  identifying  the  vehicle  by  make 
and  model,  by  model  year,  by  VIN 
number,  and  the  seating  position(s)  of 
the  deactivated  air  bag(s).  Such 
authorization  shall  include  an 
affirmation  by  the  vehicle  owrner  that  he 
or  she  was  given  and  has  read  a  copy 

of  the  NHTSA  information  sheet  prior  to 
signing  the  authorization. 

•  For  each  deactivated  air  bag,  places 
labels  on  both  sides  of  the  sun  visor 
above  the  air  bag. 

The  label  visible  when  the  sun  visor 
is  in  a  stowed  (up)  position  shall  state: 
WARNING 

Air  Bag  has  been  deactivated 
See  otlier  side 

The  label  visible  when  the  sim  visor 
is  in  a  down  position  shall  state: 

WARNING:  (Insert  "The  passenger-side  air 
bag,"  "The  driver-side  air  bag"  or  "Both  air 
bags")  of  this  vehicle  has(have)  been 
deactivated.  To  reactivate,  contact  an 
authorized  dealer  or  a  qualified  motor 
vehicle  repair  business. 

both  visor  labels  shall  have  the  word 
"WARNING"  in  black  lettering  on  a 
yellow  background. 

•  For  each  deactivated  air  bag,  places 
a  permanent  label  on  the  adjacent  door 
jamb. 

The  label  shall  state: 

WARNING:  (Insert  "The  passenger-side  air 
bag,"  "The  driver-side  air  bag"  or  "Both  air 
bags")  of  this  vehicle  has(have)  been 
deactivated. 

The  label  shall  have  the  word 
"WARNING"  in  black  lettering  on  a 
yellow  backgroimd  and  shall  also 
contain  the  name  and  address  of  the 
dealer  or  repair  business  that 
deactivated  the  air  bag(s). 

•  Marks  in  the  vehicle  owner's  or 
service  manual  (if  available)  the 
following  warning: 

WARNING:  (Insert  "The  passenger-side  air 
bag,"  "The  driver-side  air  bag"  or  "Both  air 
bags")  of  this  vehicle  has(have)  been 
deactivated.  To  reactivate,  contact  an 
authorized  dealer  or  a  qualified  mechanic. 

•  Sends  a  copy  of  the  signed,  written 
authorization  form  to  the  manufacturer 
of  the  vehicle. 

Each  motor  vehicle  manufacturer 
shall  retain  for  a  period  of  not  less  than 


five  years  a  copy  or  other  record  of  each 

authorization  form  received  pursuant  to 

this  regulation. 
NHTSA  requests  comments  about  the 

appropriateness  of  these  requirements. 

Among  the  specific  issues  are  the 

following: 

— In  the  rulemaking  on  cutoff  switches, 
the  agency  estimated  that  there  would 
be  more  benefits  than  losses  if  the 
misuse  rate  were  less  than  7  percent 
Since  a  seat  with  a  deactivated  air  bag 
may  sometimes  be  occupied  by  a 
person  who  would  benefit  from  the 
air  bag,  is  there  a  percentage  of  such 
occupancy  that  would  result  in  the 
losses  from  deactivation  outweighing 
the  benefits? 

— Should  deactivation  of  air  bags  be 
allowed  at  the  owner's  option  in  all 
cases  or  should  deactivation  be 
limited  to  situations  in  which  death 
or  serious  injury  might  he  reasonably 
expected  to  occur?  For  example, 
should  deactivation  of  passenger-side 
air  bags  be  allowed  only  in  cases  in 
which  the  vehicle  owner  needs  to 
carry  young  children  in  the  front  seat? 
Should  deactivation  of  driver-side  air 
bags  be  allowed  only  in  cases  in 
which  the  vehicle  owner  or  other 
driver  of  the  vehicle  has  an  acute 
medical  condition,  is  of  short  stature, 
or  is  elderly?  Would  the 
administrative  details  involved  in 
establishing  and  implementing  these 
limitations  overly  complicate  the 
availability  of  deactivation? 

— If  it  becomes  permissible  to  deactivate 
air  bags,  with  the  result  an  air  bag 
could  be  turned  off  permanently, 
should  the  agency  permit  lesser 
measures  as  well,  such  as  a  cutoff 
switch  that  the  vehicle  owner  could 
have  installed  to  turn  off  air  bags 
temporarily?  In  a  final  rule  issued  in 
today's  Federal  Register,  the  agency 
has  decided  that  cutoff  switches 
should  not  be  permitted  in  new 
vehicles  other  than  in  those  that  do 
not  have  a  rear  seat  large  enough  to 
carry  a  rear-facing  infant  seat.  Would 
permitting  a  retrofit  cutoff  svdtch  in 
all  vehicles  conflict  with  the  decision 
not  to  allow  cutoff  switches  in  new 
vehicles  generally?  (NHTSA  is  not 
aware  that  any  retrofit  cutoff  switches 
have  been  produced.)  Should  there  be 
any  limitations  on  the  methods  of 
deactivating  air  bags?  For  example, 
should  there  be  a  requirement  that  the 
deactivation  be  performed  in  a 
manner  that  facilitates  reactivation? 

— The  agency  solicits  comments  on  the 
information  contained  in  Appendix 
A.  Is  the  information  consistent  with 
information  available  to 
manufacturers,  insurance  companies. 
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and  others  with  knowledge  about  air 
bag  safety? 
— The  agency  requests  comments  about 
the  information  sheet  presented  in 
Appendix  B.  The  purpose  of  the  sheet 
is  to  give  vehicle  owners  a  concise 
description  of  the  benefits  and  risks 
associated  with  air  bags,  to  guide 
them  in  deciding  whether  thev  should 
disconnect  their  air  bags.  Is  the 
information  presented  in  a  useful 
way?  Should  more  information  be 
provided,  such  as  information  from 
Appendix  A.  to  help  place  the  risk  in 
context?  Should  there  be  a  more 
explicit  focus  on  particular  practices, 
such  as  the  carpooling  of  young 
children?  What  distance  should  be 
specified  for  a  driver  to  sit  back  from 
the  air  bag?  Should  any  information 
be  omitted? 

— The  agency  solicits  comments  on  the 
contents  of  the  authorization  form 
attached  as  Appendix  C.  Use  of  the 
form  would  be  required  for  the  dealer 
or  repair  business  that  deactivates  the 
air  bag.  The  form  will  be  published 
and  sent  to  new  and  used  vehicle 
dealers  through  their  trade 
associations.  Trade  associations,  trade 
pubUcations  and  the  Internet  will  be 
used  to  make  the  form  available  to 
others,  but  it  may  be  difficult  to 
ensure  that  the  forms  are  available 
when  needed.  What  additional 
measures  should  be  taken  to  ensure 
the  availabihty  of  the  forms?  Should 
the  form  state,  as  proposed,  that  the 
vehicle  owner  is  willing  to  allow 
labels  to  be  installed?  Should  the  form 
provide  an  express  statement  that  the 
person  signing  it  owns  the  vehicle 
and  is  not  a  lessee?  Alternatively, 
should  a  lessee  be  allowed  to  sign  for 
an  owner?  Should  the  form  require 
signature  by  all  co-owners?  Would  the 
form  protect  the  dealer  or  repair 
business  from  liability  if  the  absence 
of  an  air  bag  is  subsequently  alleged 
to  be  the  cause  of  an  occupant's 
injuries?  Should  a  more  explicit 
release  of  hability  be  added?  If  so. 
how  should  it  be  worded? 

— In  a  vehicle  in  which  only  the 
passenger-side  air  bag  is  deactivated, 
should  labels  be  placed  on  the 
driver's  sun  visor  as  well  as  the 
passenger's  sun  visor?  Such 
additional  labels  might  be  helpful  to 
a  driver  who  is  unfamiliar  with  the 
vehicle  or  to  a  subsequent  purchaser 
of  the  vehicle. 

—While  NHTSA  has  not  proposed  the 
size  of  the  message  area  or  the 
lettering  height,  it  requests  comments 
on  whether  it  should  sjaecify  the 
message  area  or  lettering  height  and. 
if  so.  what  sizes  would  be 
appropriate.  Should  the  message  area 


on  the  visor  label  equal  the  area  of  the 
new  air  bag  warning  label  required  by 
the  final  rule  published  on  November 
27.  1996?  Should  it  be  required  to  be 
affixed  over  the  labels  required  by 
that  final  rule?  Should  a  different  area 
be  specified  for  labels  to  be  placed  on 
vehicles  manufactured  with  the 
smaller  air  bag  warning  labels 
formerly  required? 

— Should  the  vehicle  manufacturers  be 
required  to  follow  the  practice, 
described  by  Volvo,  of  sending 
periodic  reminders  to  vehicle  owners 
that  one  or  both  of  their  air  bags  are 
deactivated  and  notifying  new  owners 
after  title  to  the  affected  vehicles 
changes?  Is  the  proposed  5-year 
period  for  record  retention  the 
appropriate  period? 

— Should  dealers  and  repair  businesses 
be  required  to  retain  a  copy  or  other 
record  of  the  vehicle  owner's  signed 
authorization  statement?  If  so,  for 
what  period  of  time? 

Additional  considerations.  NHTSA 
recognizes  that  there  are  potential  safety 
tradeoffs  associated  with  air  bag 
deactivation.  The  agency  emphasizes 
that  only  in  limited  instances  would  air 
bag  deactivation  be.  on  balance,  in  the 
best  interests  of  a  driver  or  passenger. 
Given  the  number  of  air  bag  deaths  to 
date,  the  chance  of  a  teenager  or  adult 
being  killed  by  an  air  bag  is  significantly 
less  than  the  chance  of  being  involved 
in  a  crash  in  which  an  air  bag  would 
reduce  such  a  person's  injuries,  whether 
the  individual  is  belted  or  unbelted. 
Moreover,  while  a  fully  restrained, 
forward-facing  child  can  be  killed  by  an 
air  bag,  the  deaths  of  only  two  fully 
restrained,  forward- facing  children  have 
been  confirmed  as  having  been  caused 
by  an  air  bag. 

Regardless  of  the  mjuiner  of 
deactivation,  deactivation  wall  cause  the 
air  bag  readiness  mdicator  (most 
vehicles  use  a  single  indicator  for  both 
air  bags)  to  come  on.  indicating  that  one 
air  bag  or  the  other  is  not  operational. 
If  the  passenger  air  bag  is  deactivated 
and  the  driver-side  air  bag  subsequently 
malfunctioned,  the  indicator  would  not 
provide  any  separate  indication  of  that 
malfunction.  The  agency  invites 
comments  on  whether  the  readiness 
indicator  should  be  required  to  remain 
functional. 

NHTSA  also  notes  that  it  may  be 
difficult  m  some  vehicles  to  deactivate 
one  air  bag  without  deactivating  the 
other  air  bag  as  well.  This  could  occur 
if  one  fuse  or  wire  controls  both  bags. 
Under  these  circumstances,  deactivation 
of  one  bag  might  unnecessarily  cause 
the  deactivation  of  the  other  bag  even 
when  the  owner  might  prefer  to  keep 


one  bag  operational.  Comments  are 
requested  as  to  the  prevalence  of 
designs  that  would  result  in  the 
deactivation  of  both  air  bags. 

However,  as  discussed  above,  the 
agency  is  dealing  with  an  extraordinary 
situation.  While  air  bags  are  providing 
significant  overall  benefits,  they  are  also 
causing  an  unacceptable  risk  in  limited 
circumstances.  NHTSA  beheves  it  is 
appropriate  to  propose  a  solution  that 
addresses  that  risk. 

As  noted  above,  NHTSA  anticipates 
that  the  proposed  exemption  from  the 
make  inoperative  prohibition  would 
affect  the  vehicles  produced  in  only  the 
model  years  before  smart  air  bags  are 
available.  Driver-side  air  bag 
deactivation  would  be  permitted  only 
for  existing  vehicles  and  vehicles  that 
do  not  meet  the  criteria  for  smart  air 
bags.  The  agency  may  consider  further 
restricting  the  permission  to  deactivate 
driver-side  air  bags  by  excluding 
vehicles  with  depowered  air  bags. 
Deactivation  of  a  passenger-side  air  bag 
would  be  permitted  in  any  vehicle 
whose  passenger-side  air  bag  was 
neither  equipped  with  a  cutoff  switch 
nor  met  the  criteria  for  smart  air  bags. 
This  would  allow  vehicle  owners  who 
either  face  potential  risk  from 
deployment  themselves  or  who 
regularly  transport  other  increased-risk 
individuals  to  deactivate  one  or  both  air 
bags. 

NHTSA  strongly  recommends  that  air 
bag  deactivation  be  undertaken  only  in 
instances  in  which  the  vehicle  owner 
believes  that  the  air  bag  poses  an 
unreasonable  and  significant  risk  given 
that  individual's  particular 
circumstances.  However,  given  the 
administrative  complexity  and  time  that 
would  be  associated  with  reviewing 
individual  applications,  the  agency  is 
proposing  to  allow  any  person  to  choose 
to  deactivate,  without  having  to 
demonstrate  any  particular  need. 

Since  deactivation  totally  disables  the 
air  bag,  thereby  eliminating  any  safety 
benefit  for  vehicle  occupants  not  at  risk 
of  serious  injury  due  to  air  bag 
deployment,  deactivation  should  be 
sought  only  if  no  other  option  is 
available.  The  agency  urges  all  ovvnners 
who  choose  to  deactivate  their  air  bag  to 
reactivate  the  air  bag  once  the  perceived 
need  for  deactivation  has  abated. 

K.  Effective  Date 

The  agency  tentatively  concludes  that 
there  is  good  cause  to  make  the 
proposed  regulation  effective 
immediately  upon  publication  of  a  final 
rule.  In  view  of  the  need  expressed  by 
vehicle  owners  for  deactivation,  it 
appears  that  there  is  a  need  for 
immediate  relief.  Further,  the  regulation 
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would  be  voluntary,  since  it  would 
p>ennit  deactivations,  not  require  them. 
The  agency  requests  comment  as  to  the 
appropriateness  of  an  immediate 
effective  date. 

X.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866,  "Regulatory  Planning  and 
Review."  This  action  has  been 
determined  to  be  "significant"  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures, 
because  of  the  degree  of  public  interest 
in  this  subject. 

This  action  would  not  be 
economically  significant.  It  would  not 
require  a  motor  vehicle  manufacturer, 
dealer  or  repair  business  to  take  any 
action  or  bear  any  costs  except  in 
instances  in  which  a  dealer  or  repair 
business  agreed  to  deactivate  an  air  bag. 
In  such  an  instance,  there  would  be 
costs  associated  with  such  an  action  per 
se  as  well  as  labeling.  The  agency 
estimates  that  deactivation  would 
typically  require  less  than  one-half  hour 
of  shop  time,  at  the  prevailing  local 
rates  of  between  $30  and  $50  per  hour 
Similar  costs  would  be  incurred  upon 
reactivation  of  an  air  bag.  There  is  no 
reliable  way  to  estimate  the  total 
number  of  deactivations  that  may  be 
performed  as  the  result  of  the  proposed 
regulation,  but  the  agency  expects  that 
it  would  be  more  than  a  thousand.  The 
agency  requests  comments  on  this 
estimate,  as  well  as  any  estimates  of  the 
potential  safety  tradeoffs  of  deactivating 
the  air  bag  for  a  seating  position  that 
may  be  occupied  by  a  person  who 
would  have  benefited  from  the  air  bag. 

Based  on  the  Final  Regulatory 
Evaluation  for  the  agency's  final  rule 
requiring  new,  enhanced  warning  labels 
relating  to  air  bags,  the  labels  proposed 
by  this  notice  would  cost  between  15 
and  25  cents  per  vehicle.  In  addition, 
motor  vehicle  manufacturers  would 
have  some  minor  recordkeeping 
expenses. 

In  view  of  the  preceding  analysis  and 
the  analysis  in  the  regulatory  evaluation 
on  labels,  the  agency  regards  the  costs 
associated  with  deactivation  to  be  so 
minimal  that  a  full  regulatory  evaluation 
for  this  notice  is  not  warranted.  The 
agency  requests  comments  about  the 
anticipated  costs  associated  with  this 
proposal.  If  the  agency  decides  to  adopt 


the  proposal  as  a  final  rule,  it  would 
discuss  the  costs  in  a  Final  Regulatory 
Evaluation  for  this  rulemaking. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  proposed  rulemaking  action  under 
the  Regulatory  FlexibiUty  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  some  dealers  and  repair 
businesses  would  be  considered  small 
entities,  the  proposed  requirements 
would  not  impose  any  mandatory 
significant  economic  impact. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposal  for 
the  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  a  final  rule  adopting 
this  proposal  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

D.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  set  forth  in 
Executive  Order  12612.  NHTSA  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

E.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U  S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  estabUshing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  Thai  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

F.  Paperwork  Reduction  Act 

This  notice  contains  information 
collections  that  are  subject  to  review  by 
the  Office  of  management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  (P.L.  104-13).  The  title, 
description,  and  respondent  description 
of  the  information  collections  are  shown 
below  with  an  estimate  of  the  annual 
burden.  Included  in  the  estimate  is  the 


time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Title:  Authorization  to  deactivate  an 
air  bag. 

OMB  Number: 

Need  for  Information:  The 
authorization  would  be  required  before 
a  motor  vehicle  dealer  or  repair  business 
could  deactivate  an  air  bag 

Proposed  Use  of  Information:  The 
authorization  would  establish  that  a 
vehicle  owner  was  fully  informed  of  the 
consequences  of  disconnecting  an  air 
bag  and  would  protect  the  motor  vehicle 
or  repair  business  from  liability  for  any 
injuries  occurring  as  the  result  of 
deactivation.  The  label  on  the  vehicle 
would  serve  to  inform  subsequent 
ovraers  that  an  air  bag  had  been 
deactivated.  The  motor  vehicle 
manufacturers  would  retain  the 
authorization  forms  to  help  identif\' 
vehicles  with  deactivated  air  bags. 

Frequency:  As  often  as  a  motor 
vehicle  owner  requests  to  have  an  air 
bag  deactivated. 

Burden  Estimate:  Deactivation  would 
affect  motor  vehicle  owners,  dealers, 
repair  businesses,  and  manufacturers, 
but  it  is  wholly  voluntary.  It  is  difficult 
to  estimate  the  number  of  deactivations 
that  will  be  performed  or  the  resulting 
burden,  .^s  of  December  1996.  the 
agency  has  received  approximately 
1,000  explicit  requests  for  deactivation. 
As  an  initial  number,  the  agency  is 
estimating  that  dealers  will  receive  more 
than  1.000  completed  authorization 
forms  annually  under  this  procedure. 

Respondents.  It  is  not  known  how 
many  vehicle  owners  would  be 
expected  to  request  air  bag  deactivation, 
but  the  agency  is  estimating  that  more 
than  1,000  would  request  and  execute 
the  form  annually.  Tliere  are 
approximate!)  20  thousand  new  motor 
vehicle  dealerb,  approximately  30 
thousand  used  car  dealers  and  several 
hundred  thousand  motor  vehicle  repair 
businesses.  Any  of  these  businesses 
would  be  required  to  obtain  an 
authorization   .  om  a  vehicle  owner 
before  deactivating  an  air  bag.  Assummg 
that  some  businesses  would  be  called  on 
to  deactivate  air  bags  by  more  than  one 
vehicle  owner,  the  number  of  businesses 
that  would  be    ailed  upon  to  deactivate 
would  be  somewhat  smaller  than  the 
number  of  owrgrs. 

Form(s):  A  label  and  authorization 
form  are  described  in  this  notice. 

Average  burden  hours  per  respondent. 
NHTSA  estimates  that  the  average  time 
required  to  rea  -i  the  information  about 
air  bag  safety  and  to  read  and  execute 
the  authorization  form  would  be 
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approximately  30  minutes.  The  time 
required  for  the  dealers  to  affix  the 
labels,  file  the  authorization  fonns,  and 
send  a  copy  to  the  manufacture  would 
be  minimal,  as  would  the  time  required 
for  the  manufacturers  to  receive  and  file 
the  forms. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirements  by  [insert  date 
30  days  after  publication  in  the  Federal 
Register]  and  should  direct  them  to  the 
docket  for  this  proceeding  and  the 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10202, 
Washington.  DC  20503,  Attention:  Desk 
Officer  for  DOT/OST.  Persons  are  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 

XI.  Comments 

NHTSA  is  providing  an  abbreviated 
comment  period  of  30  days,  given  the 
significant  public  attention  given  to  the 
adverse  effects  of  air  bags.  Moreover, 
while  it  is  addressing  improved 
labeling,  extension  of  time  for  manual 
cutoff  switches,  and  depowering  of  air 
bags  in  separate  notices,  they  are  related 
actions  addressing  the  same  problem. 
The  anticipated  SNPRM  on  smart  bags 
is  also  related.  Only  the  actions  on 
labeling  and  the  extension  of  time  for 
manual  cutoff  switches  have  reached 
the  final  rule  stage;  the  others  are  still 
at  the  proposal  stage.  Conunenters  are 
invited  to  address  the  relationships 
between  these  actions,  e.g.,  the  extent  to 
which  one  action  affects  the  need  for, 
the  potential  benefits  of  or  cost 
effectiveness  of.  another  action. 

Commentsrs  are  also  invited  to 
address  alternatives  not  addressed  by 
these  actions.  The  agency  requests  that 
commenters  favoring  other  alternatives 
specifically  provide  a  comparison  of 
costs,  benefits  and  leadtime. 

As  indicated  above,  the  agency 
anticipates  publishing  in  the  near  future 
a  separate  SNPRM  to  propose 
performance  requirements  for  smart  air 
bags  and  to  propose  a  phase-in  schedule 
for  requiring  these  devices.  Since  that 
rulemaking  action  may  not  be 
completed  until  after  this  action  on 
deactivation.  NHTSA  requests 
comments  on  how  to  address  the 
definition  of  smart  air  bag  in  the  final 
rule  for  deactivation. 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 


limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  conunenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including  the 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and     ven  copies 
from  which  the  purporter      confidential 
information  has  been  de;      d  should  be 
submitted  to  the  NHTSA  Docket 
Section.  A  request  for  confidentiality 
should  be  accompanied  by  a  cover  letter 
setting  forth  the  information  specified  in 
the  agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  by  NHTSA 
before  the  close  of  business  on  the 
comment  closing  date  indicated  above 
for  the  proposal  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  available  for 
inspection  in  the  docket.  The  NHTSA 
will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and 
recommends  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rulemaking  docket  should  enclose  a 
self-addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  595 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  chapter  V  of 
Title  49  CFR  of  the  Code  of  Federal 
Regulations  as  follows: 

1  Part  595  would  be  added  to  read  as 
follows; 

PART  595— AIR  BAG  DEACTIVATION 

595.1  Scojje. 

595.2  Purpose 

595.3  Applicability. 

595.4  Definitions. 

595.5  Requirements. 

Authority:  49  U.S.C.  322.  30111.  30115. 
30117.  30122  and  30166:  delegation  of 
authority  at  49  CFR  1.50. 


$505.1    Scop*. 

This  part  establishes  conditions  under 
which  air  bags  may  be  deactivated  and 
associated  recordkeeping  requirements. 

§595.2    Purpose. 

The  purpose  of  this  part  is  to  provide 
an  exemption  from  the  "make 
inoperable"  provision  of  49  U.S.C. 
30122  and  permit  motor  vehicle  dealers 
and  motor  vehicle  repair  businesses  to 
respond  to  consumer  requests  to 
deactivate  driver  and  passenger  air  bags. 

§595.3    Applicability. 

This  part  applies  to  motor  vehicle 
manufacturers,  dealers  and  motor 
vehicle  repair  businesses. 

§595.4    Definitions. 

Statutory  terms.  The  term  motor 
vehicle  repair  business  is  defined  in  49 
U.S.C.  30122(a)  as  "a  person  holding 
itself  out  to  the  public  to  repair  for 
compensation  a  motor  vehicle  or  motor 
vehicle  equipment."  This  term  includes 
businesses  that  service  vehicles  without 
malfunctioning  or  broken  parts  or 
systems  by  adding  features  or 
components  to  or  otherwise  customizing 
those  vehicles.  The  terms  manufacturer 
and  dealer,  defined  in  49  U.S.C. 
30102(a),  are  used  in  accordance  with 
their  statutory  meaning. 

§  595.5    Requirements. 

(a)  A  dealer  or  motor  vehicle  repair 
business  may  deactivate  a  passenger- 
side  air  bag  if  that  air  bag: 

(1)  Does  not  have  a  manual  cutoff 
switch,  or 

(2)  Does  not  meet  the  criteria  in  S4.5.5 
of  §  571.208  of  this  chapter  for  a  smart 
air  bag. 

(b)  A  dealer  or  motor  vehicle  repair 
business  may  deactivate  a  driver-side  air 
bag  if  that  air  bag  does  not  meet  the 
criteria  in  S4.5.5  of  §  571.208  of  this 
chapter  for  a  smart  air  bag. 

(c)  A  dealer  or  motor  vehicle  repair 
business  that  deactivates  an  air  bag 
pursuant  to  paragraph  (a)  or  (b)  of  this 
section  shall  meet  all  of  the  conditions 
specified  in  paragraph  (d)  of  this 
section. 

(d)  A  dealer  or  motor  vehicle  repair 
business  may  deactivate  a  driver-side  or 
passenger-side  air  bag  subject  to  the 
condition  that  the  dealer  or  repair 
business: 

(1)  Shall  provide  the  vehicle  owner 
with  the  most  ciurent  NHTSA 
information  sheet  concerning  the 
circumstances  in  which  deactivation 
may  be  appropriate,  based  upon  the 
comparison  of  risks  in  those 
circumstances  of  turning  the  air  bag  off 
versus  leaving  it  on. 

(2)  Shall  obtain  from  the  vehicle 
owner  a  signed,  written  authorization 
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identifying  the  vehicle  by  make  and 
model,  by  model  year,  by  VIN  number, 
and  the  seating  positlon(s)  of  the 
deactivated  airbag(s).  Such 
authorization  shall  include  an 
affirmation  by  the  owner  that  he  or  she 
was  given  and  has  read  a  copy  of  the 
NHTSA  information  sheet  prior  to 
signing  the  authorization. 

(3)  Shall,  for  each  deactivated  air  bag, 
place  labels  on  both  sides  of  the  sun 
visor  above  that  air  bag. 

(i)  The  label  visible  when  the  sun 
visor  is  in  a  stowed  (up)  position  shall 
state: 

WAiysfING 

Air  Bag  has  been  deactivated 

See  other  side 

(ii)  The  label  visible  when  the  sun 
visor  is  in  a  down  position  shall  state: 

WARNING:  (Insert  "The  passenger-side  air 
bag."  "The  driver-side  air  bag"  or  "Both  air 
bags")  of  this  vehicle  has(have)  been 
deactivated.  To  reactivate,  contact  an 
authorized  dealer  or  a  qualiHed  motor 
vehicle  repair  business. 


(iii)  Both  visor  labels  shall  have  the 
word  "WARNING"  in  black  lettering  on 
a  yellow  background. 

(4)  Shall,  for  each  deactivated  air  bag. 
place  a  permanent  label  on  the  adjacent 
door  jamb.  The  label  shall  state: 

WARNING:  (Insert  "The  passenger-side  air 
bag,"  "The  driver-side  air  bag"  or  "Both  air 
bags")  of  this  vehicle  has  (have)  been 
deactivated. 

The  label  shall  have  the  word 
"WARNING"  in  black  lettering  on  a 
yellow  background  and  shall  also 
contain  the  name  and  address  of  the 
dealer  or  repair  business  that 
deactivated  the  air  bag(s). 

(5)  Shall  mark  in  the  vehicle  owner's 
or  service  manual  (if  available)  the 
following  warning: 

WARNING:  (Insert  'The  passenger-side  air 
bag,"  "The  driver-side  air  bag"  or  "Both  air 
bags")  of  this  vehicle  has  (have)  been 
deactivated.  To  reactivate,  contact  an 
authorized  dealer  or  a  qualified  motor 
vehicle  repair  business. 

(6)  Shall  send  a  copy  of  the  signed, 
written  authorization  form  to  the 
manufacturer  of  the  vehicle. 


(e)  Each  motor  vehicle  manufacturer 
shall  retain,  for  a  period  of  not  less  than 
five  years,  a  copy  of  each  authorization 
form  received  pursuant  to  this  section. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards 

Note:  These  appendices  will  not  appear  in 
the  code  of  Federal  Regulations. 

Appendix  A — The  Safety  Problem: 
Frontal  Impacts,  Air  Bag  Saves  and  Air 
Bag  Fatalities 

Frontal  impacts.  Frontal  impacts  are 
the  number  one  fatality  and  injur)' 
causing  mode  of  crash,  resulting  in  64 
percent  of  all  driver  and  right-front 
passenger  fatalities  and  65  percent  of  all 
driver  and  right-front  passenger  AIS  2- 
5  injuries.  (AIS  2-5  stands  for 
Abbreviated  Injury  Scale  levels  of 
moderate  to  critical  injuries.)  The 
estimated  fatality  and  injur>'  totals  for 
1994  are  shown  below:  The  injuries  are 
those  for  National  Accident  Sampling 
System-Crashworthiness  Data  System 
(NASS-CDS)  toawav  accidents  onlv. 


1994  Fatauties  and  Moderate  to  Serious  Injuries  in  Frontal  Impacts 

[Passenger  Cars  and  Light  Trucks] 


Drivers 


4- 


Right  front 
passengers 


Total 


Fatalities  ... 
Injuries 

Total 


13,437 
124,484 


3.814 
30,299 


17251 
154.783 


137,921 


34,113 


172.034 


B.  Air  Bag  Saves  and  Fatalities 

As  the  agency  has  confronted  the 
problem  of  low  speed  fatalities  and 
injuries  from  air  bags,  it  has  faced  a 
serious  dilemma.  On  the  one  hand,  air 
bags  have  proven  to  be  highly  effective 
in  reducing  fatahties,  and  are  resulting 


in  substemtial  net  benefits  in  terms  of 
lives  saved.  The  agency  estimates  that, 
to  date,  air  bags  have  saved  driver  and 
passenger  1,664  lives  (1.500  drivers  and 
164  passengers).' 

At  the  same  time,  air  bags  are  actually 
causing  fatalities  in  some  situations. 


especiallv  to  children.  As  of  November 
15,  1 996,' NHTSA 's  Special  Crash 
Investigation  program  has  identified  31 
crashes  in  which  the  deplo\'ment  of  the 
passenger-side  air  bag  resulted  in  fatal 
mjuries  to  a  child  One  adult  passenger 
and  19  drivers  have  also  been  fatally 
in)ured. 


Air  Bag  Saves  and  Fatalities  1986— Present 

[Passenger  Cars  and  Light  Trucks] 


Drivers 


Right  front 
passengers 


-f- 


Total 


Air  Bag  Saves  .... 
Air  Bag  Fatalities 


1,500 
19 


164 
32 


1,664 
52 


Passenger  Fatalities.  The  fatalities 
involving  children  have  occurred  in 
1993  and  later  calendar  years.  Nine  of 
the  fataUties  involved  infants  in  rear- 


facing  child  seats.  Of  the  other  children, 
18  were  unrestrained,  two  more  were 
wearing  only  the  lap  belt  with  the 
shoulder  bell  behind  them,  and  two 


were  wearing  a  lap  and  shoulder  belt  at 
the  time  of  the  crash.  Most  children 
were  either  infants  or  between  the  ages 
of  4—7.  See  the  tables  below 


>  This  estimate  of  gross  savings  is  cumulative, 
through  November  1,  1996.  The  net  .savings  would 
be  1.614. 


17 1 1 
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Infant  Passenger-side  Air  Bag  Related  Fatalities  (In  Rear  Facing  Infant  Seats) 

[By  MY  of  Vehicie  and  CY  of  Death) 


CY89 

CY90 

CY91 

CY92 

CY93 

CY94 

CY95 

CY96 

Total  No. 
of  Infant 

pas- 
senger- 
side  air 
bag  fatali- 
ties 

No.  of  vehicles 
w/passenger- 
side  air  bags 

MY  89 

78,000 

149.00 

44.000 

421,000 

1,352,000 

5,547,000 

8.936,000 

10,750,000 

MY  90 

MY  91  

MY  92 

MY  93 

MY  94 

1 
2 

1 
4 

1 

2 

6 

1 

MY  95 

MY  96 

Total  

3 

6 

9 

27.277,000 

Child  (Non-infant)  Passenger-side  Air  Bag  Related  Fatalities 

IBy  MY  of  veriicfe  ana  Cy"  of  Death] 


CY89 

CY90 

CY91 

CY92 

CY  93 

r                          — ' ~ 

CY  94       CY  95 

, 

CY96 

Total  No. 
of  child 
(norvirv 

fant)  pas- 
senger- 
side  air 

bag  fatali- 
ties 

r 

No.  of  vehicles 
w/passenger- 
side  air  bags 

MY  89 

78,000 

149,000 

44,000 

421,000 

1,352,000 

MY  90 

•• 

MY  91  

MY  92 

MY  93 

1 

1 
3 

1 

1 
1 
3 

3 
5 

11 

MY  94  

1 

7 

o 

MY  95 

5,547,000 

MY  96 

8,936,000 
10,750,000 

■i                        o 

Total  

1               5  '             5  i 

'               I 

IV               22 

27,277.000 

AGE  OF  Children  Fatally  Injured  in  Air  Bag  Deployments 

<i 

1 

2 

3 

4 

5           6      i      7           8      i      9 

10     .     11     j     12 

!    1 3      Total 

9  

•) 

t; 

1 

_J 

L 

i 

£.    j 



1   

.  1  31 

Type  of  Restraint  Used  by  Chil- 
dren Fatally  Injured  by  Air 
Bags 


Type  of  restraint  used 

No.  of 
chil- 
dren 

None  

18 

Lap  belt  only  

Lap  and  shoulder  belt 

2 

2 

Unknown  

Rear-facing  infant  restraint  

Forward- facing  child  rest«int  

9 

Booster  seat 

Total  

31 

These  cases  involved  pre-impact 
braking,  and  were  relatively  low  speed 
crashes.  The  nonuse.  or  improper  use  of 
safety  belts  in  conjunction  with  pre- 


impact  braking  resulted  m  iho  forward 
movement  of  the  children  such  that  they 
were  close  to  the  instrument  panel  and 
the  air  bag  system  at  the  time  of  the  air 
bag  deployment.  Because  of  this 
proximity,  the  children  appear  to  have 
sustained  fatal  head  or  neck  injuries 
from  the  deploying  passenger-side  air 
bag.  The  agency  has  examined  all  air 
bag  cases  with  child  fatalities  in  its  Fatal 
.■\ccident  Reporting  System  (FARS)  and 
believes  it  has  identified  all  cases 
involving  fatalities 

In  addition  to  the  31  children  who 
have  been  fatallv  injured  during 
passenger-side  air  bag  deploy-ments,  one 
adult,  a  98  year  old  wom.an,  sustained 
a  fatal  injury-  under  similar  air  bag 
deployment  circumstances. 

Driver  Fatalities  As  of  November  15, 
1996.  NHTSAs  Special  Crash 


Investigation  program  had  identified  19 
minor  to  moderate  severity  crashes  in 
which  fatal  injuries  to  the  driver  were 
associated  with  the  deployment  of  the 
dnver-side  air  bag  The  data  suggest  that 
unrestrained  small  statured  and/or  older 
drivers  are  more  at  risk  than  other 
drivers  from  a  driver  air  bag.  (See  tables 
below.)  The  agency  notes  that  older 
drivers  are  more  at  risk  than  younger 
drivers  under  a  wide  range  of  crash 
circumstances,  regardless  of  type  of 
restraint  used. 

NHTSA  notes  that  these  driver 
fatahties  are  very  rare  in  comparison  to 
the  number  of  vehicles  equipped  with 
driver  air  bags  and  to  the  number  of 
drivers  saved  by  air  bags.  Further, 
NHTSA  notes  that  the  last  reported 
death  of  a  female  driver  5  feet  2  inches 
or  less  that  was  due  to  an  air  bag  was 


UMI 
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in  November  1995, 12  months  ago.  unrestrained  at  the  time  of  the  crash,  in      position  (slumped  over  the  wheel).  (See 

Proper  belt  use  is  important.  Ten  of  the      addition,  two  appeared  to  be  out-of-  tables  below.) 

19  drivers  appear  to  have  been 


Driver  Air  Bags:  Fatauties  and  Lives  Saved 

[Fatalities  Shown  by  MY  of  Vehicle  and  CY  of  Fatality] 


CY89 

CY90 

CY91 

CY92 

CY93 

CY94 

CY95 

CY 
96 

Driver  air 
bag  fatali- 
ties 

Drivers 

saved  t>y 

air  bag 

Nio.  of  vehtcies 

produced  w/ 

driver  air  bags 

MY  89             



1 
1 
1 



1 

1 
6 

6 
2 

500,000 

MY  90        

1 

1 
2 

1 

1 
1 

2 

2.500,000 

MY  91            

2 

2,867,000 

MY  92 

1 

5,084,000 

MY  93 

7,595.000 

MY  94         

1  

2 

1 

3 

1 

0 

9,890,000 

MY  95                           

13.690,000 

MY  96                      



14.321,000 

Total 

0 

1 

3 

2 

3 

5 

4 

L.      .                  ■ 

1 

19 

1,500 

56,447.000 

78,000 

149,000 

44,000 

421,000 

1 ,352,000 

5,547,000 

8,936,000 

10,750,000 

27,277.000 

1 3       Total 

31 

MY  89 
MY  90 
MY  91 
MY  92 
MY  93 
MY  94 
MY  95 
MY  96 


Driver  Air  Bag  Fatalities— Women  (5'2"  or  Less) 

[By  MY  of  Vehicle  and  CY  of  Fatality] 


CY89 

CY90 

CY91 

CY92 

CY93 

CY  94      CY  95 

Total  «  of 

driver  air 

tiag  fatati- 

CY  96          ties 

(women 

5-2"  or 

less) 

«  of  vehicles 

produced  w/ 

drrver  air  tags 

MY  89                                             

[ 

1 
1 
1 

1 
3 
3 
2 

1 

500,000 

MY  90                             

1 

1 

2.500,000 

MY  91 

1               1 

2.867.000 

MY  92                                           

1 

1 

5.084,000 

MY  93 

7,595,000 

MY  94 

1 


9.890,000 

MY  95 

13,690,000 

MY  96 

1 

14,321,000 

1 

Total 

■i 
1 

1 

1 

2 

1 

4 

10 

56,447,000 

Driver  Air  Bag  Fatalities — other  Adults 

[By  MY  of  Vehicle  and  CY  of  Fatality] 


CY89 


CY90 


CY91 


Total 


CY  92      CY  93 


CY94   I   CY95 


Total  #  of 
driver  air 

CY  96   '  ^^^^^ 

(other 
adults) 


«  of  vehicles 

produced  w 

dnwer  air  tags 


2 



2 



1 

5.00.00C 
2,500,000 
2.867.000 
5.084.000 
7.596.000 
9,890,000 
13,690,000 
14,321.000 


56,447,000 


<20 


AGE  OF  Drivers  Fatally  Injured  in  Air  Bag  Deployments 


20-29 


30-39        ;        40-49  50-59 


60-69  70-79 


>80 


Total 


IS 
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Type  of  RESTRAirrr  Used  by  Drivers  Fatally  Injured  in  Air  Bag  Deployments 


Type  of  restraint  used 


None 


Ooits  iTwused 

Lap  and  shoulder  belt  (Driver  t)tacked  out  and  slumped  forward  at  time  of  crash  due  to  medical  cax^ 

Lap  and  shoulder  belt 

Unknown  


Total 


No.  of 
drivers 


10 
1 
2 
4 


19 


Comparison  of  passenger  and  driver  air  bag  fataliUes.  Several  comparisons  between  the  data  for  child  fatalities 
and  dnver  fatalities  need  to  be  drawn.  The  annual  number  of  child  fatahties  is  very  smaU.  but  growing  steadily 
The  number  of  adult  fatahties  is  not  growing.  Most  child  fatahties  have  occurred  in  very  recent  model  year  vehicles 
model  year  1994  and  1995  vehicles,  fa  contrast,  only  one  woman  5  feet  2  inches  or  less  has  died  in  post  model 
year  1992  vehicles.  Most  fatahUes  of  those  women  occurred  in  model  year  1990-1992  vehicles.  {See  tables  below.) 

Driver  Air  Bag  Fatauties  by  Calendar  Year  of  Death 


:  CY89 

_ 1 

CY90 

CY91 

CY92 

CY93 

CY94 

CY95 

CY96 

Total 

Women  (5-2"  or  less)  

•■■>■••••■•• 

1 

1 
2 

1 
1 

2 

1 

1 
4 

4 

Other  adults  

1 

10 
9 

Total  

1 

3 

2 

3 

5 

4 

1 

15 

Child  Air  Bag  Fatalities  by  Calendar  Year  of  Death 


CY89 

CY90 

CY91 

CY92 

CY93 

CY94 

CY95 

CY96 

Total 

ChUdran  (non-infant)  

1 

5 

5 
3 

11 
6 

Intents  

22 

9 

Total  

1 

5 

8 

■ 

17 

31 

Drivers  Air  Bag  Fatalities  by  Model  Year  of  Vehicle 


Women  (S"?"  or  less) 
Other  adults  

Total  


MY  89 


MY  90 


MY  91 


MY  92 


MY  93 


MY  94 


MY  95 


MY  96 


Children  Air  Bag  Fatalities  by  Model  Year  of  Vehicle 


MY  89  I   MY  90 


Children  (noninfant) 
Infants  

Total  


MY  91 


MY  92 


MY  93 


MY  94 


MY  95 


11 
6 


17 


MY  96 


Total 


10 
9 


19 


Total 


22 

9 


31 


Potential  Number  of  Persons  Saved  or 
Fatally  Injured  by  Current  Air  Bags.  The 
dilemma  faced  by  NHTSA,  and 
ultimately  the  pubUc,  is  how  to  address 
the  problem  of  low  speed  fatalities  from 
air  bags  while  preserving  their 
substantial  Ufe-saving  benefits.  Based  on 
analyses  of  real  world  data,  NHTSA 
estimates  that  if  all  passenger  cars  and 
Ught  trucks  on  the  road  today  had 
current  air  bags,  there  would  be  more 
than  3,000  Uves  saved  each  year,  as 
compared  to  a  no-air-bag  fleet  (assuming 
current  belt  use  rates).  On  the  driver 


side,  616  belted  drivers  and  1,686 
unbelted  drivers  would  be  saved,  for  a 
total  of  2,302  hves  saved.  This  is  a  net 
figure,  i.e  .  it  accounts  for  the  possibility 
of  some  drivers  being  fatally  injured  by 
the  air  bag. 

The  potential  number  of  Uves  saved 
by  passenger-side  air  bags  is  much 
smaller  than  driver-side  air  bags 
primarily  because  the  passenger  seat  is 
occupied  much  less  frequently  than  the 
driver's  seat,  and  because  children  ride 
there.  If  all  passenger  cars  and  Ught 
trucks  had  current  passenger-side  air 


bags,  the  agency  estimates  that  223 
belted  and  491  unbelted  passengers 
aged  13  and  above  would  be  saved 
annually,  for  a  total  of  714  hves  saved. 

However,  this  714  figure  would  be 
partially  offset  by  fatalities  caused  by 
the  air  bag  to  children  12  and  under.  If 
current  rates  of  child  fatalities  were 
experienced  in  an  all-airbag  fleet.  128 
children  would  be  fatally  injured  by  air 
bags  annually,  again  assuming  no 
technological  improvements,  changes  to 
air  bags,  or  behavioral  changes  by 
vehicle  operators  (e.g..  ensuring  that  any 
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children  placed  in  the  front  seat 
properly  use  occupant  restraints  or, 
preferably,  placing  children  in  the  rear 
seat).  The  figure  of  128  includes  90 
forward-facing  children,  most  of  whom 
would  be  unbelted,  and  38  infants  in 
rear-facing  child  restraints. 

NHTSA  emphasizes  that  this  and  the 
other  rulemaking  proceedings  and 
related  educational  efforts  are  intended 
to  ensure  that  risks  of  adverse  effects  of 
air  bags  are  reduced  so  that  the 
theoretically  projected  air  bag  fatalities 
never  materialize,  while  the  potential 
benefits  of  air  bags  are  retained,  to  the 
maximum  extent  possible. 

Appendix  B — ^Information  Concerning  Air 
Bag  Deactivation 

This  information  sheet  contains  basic 
information  about  air  bag  benefits  and  risks. 
It  is  up  to  date  as  of  November  30,  1996.  If 
you  need  more  information  you  may  call  the 
Auto  Safety  Hotline  at  (800)  424-9393  or 
visit  the  vehicle  safety  home  page  at 
www.nhtsa.dot.gov. 

Air  Bags— What  They  Are  and  What  They  Do 

An  air  bag  is  a  fabric  bag  that  is  stored 
within  the  hub  of  the  steering  wheel  or  in  the 
dashboard  on  the  passenger's  side  of  a 
vehicle.  It  is  attached  to  a  metal  housing  that 
contains  the  inflator  for  the  air  bag.  When 
crash  sensors  in  the  front  of  the  vehicle 
detect  a  crash,  they  trigger  the  inflator. 
rapidly  inflating  the  air  bag. 

The  bag  must  inflate  very  quickly,  in  the 
blink  of  an  eye,  if  it  is  to  inflate  in  time  to 
protect  a  vehicle  occupant  from  striking  the 
steering  wheel,  dashboard,  or  windshield.  If 
it  inflates  fully  before  the  occupant  moves 
into  it,  it  enables  the  occupant  to  stop 
gradually.  Gradual  stops  are  safer  than 
sudden  stops.  Since  the  air  bag  also  spreads 
the  crash  forces  over  a  large  area  of  the  body, 
it  is  very  effective  in  reducing  deaths  and 
injuries  in  frontal  crashes. 

The  Requirement  for  Air  Bags 

By  law,  driver  and  passenger  air  bags  must 
be  installed  in  95  percent  of  passenger  cars 
in  model  year  1997  and  100  percent  in  model 
year  1998.  They  must  be  installed  in  80 
percent  of  light  trucks  in  model  year  1998 
and  in  all  light  trucks  in  model  year  1999. 
The  manufacturers  are  already  installing 
them  in  virtually  100  percent  of  passenger 
cars  and  most  light  trucks. 

By  November  1996,  approximately  53 
million  f>assenger  cars  and  light  trucks  were 
equipped  with  air  bags.  Of  these  vehicles, 
about  24  million  had  both  driver  and 
passenger  air  bags. 

The  Benefits 

As  of  November  1996,  the  government 
estimates  that  more  than  1500  drivers  and 
164  passengers  have  been  saved  by  air  bags. 
This  number  is  rapidly  increasing  as  more 
vehicles  equipped  with  air  bags  enter  the 
fleet.  Taking  all  crashes  together,  the  air  bag 
is  reducing  fatal  injuries  by  11  percent  for 
drivers  and  13  percent  for  adult  passengers. 

The  greatest  protection  comes  from  using 
safety  belts  with  air  bags.  The  safety  belt 
keeps  an  occupant's  hips  in  place  during  a 


crash  and  limits  the  forward  movement  of  the 
occupant's  head  and  uppier  body.  The  air  bag 
prevents  the  occupant's  head  and  upp>er  body 
from  striking  the  windshield  or  dashboard. 
The  latest  studies  indicate  that  occupants 
protected  by  safety  belts  and  air  bags  are  50 
piercent  less  likely  than  unrestrained 
occupants  to  suffer  fatal  or  serious  injur)-  in 
a  crash. 

The  Risks 

The  air  bag's  speed  is  also  the  source  of  its 
risk.  The  air  bag  is  not  a  soft,  pillowy 
cushion.  If  an  occupant  is  too  close  to  the  air 
bag  when  it  begins  to  inflate,  the  bag  can 
impact  the  chest  or  head  of  the  occupant 
with  great  force.  If  the  occupant  is  extremely 
close  to  the  air  bag  when  it  inflates,  the 
injuries  can  be  serious  or  fatal.  As  of 
November  1996,  the  government  has  verified 
reports  of  19  drivers  and  33  passengers,  32 
of  them  children  under  10  years  old,  who 
have  been  killed  by  air  bags. 

The  Driver  Air  Bag 

Of  the  19  drivers  fatally  injured  since  1990. 
only  five  were  wearing  their  safety  belts  and 
two  of  these  had  lost  consciousness  before 
the  crash  and  were  slumped  over  the  wheel 
when  the  air  bag  deployed.  Ten  were  short 
women  (5'2"  or  less).  9  of  whom  were 
driving  vehicles  made  in  1992  or  earlier 
model  years.  Most  of  the  women  drivers  were 
64  or  older.  During  this  same  period,  in 
contrast,  air  bags  saved  hundreds  of  short 
women  from  serious  or  fatal  injuries. 

The  risk  appears  greater  for  unbelted 
drivers  and  for  smaller  and  older  drivers, 
particularly  those  who  must  be  ver\'  close  to 
the  steering  wheel  in  order  to  reach  the 
p>edals.  The  risk  can  be  significantly  reduced 
by  wearing  the  safety  belt,  sitting  as  far  back 
as  access  to  the  pedals  permits,  and 
including  the  seat  back  away  froni  the 
steering  wheel. 

Considereing  Whether  To  Disf:o.Tnect  the 
Driver  Air  Bag 

For  most  drivers,  reasonable  measures 
(moving  the  seat  rearward,  inclining  the  seal 
back,  adjusting  a  telescoping  steering  wheel 
toward  the  dashboard)  can  pro\  ide  an 
adequate  distance  between  the  driver  and  the 
steering  wheel.  The  government  has  not 
evaluated  devices  such  as  pedal  blocks  or 
extenders  that  enable  short  dnvers  to  move 
back  &x)m  the  steering  wheel.  Before 
considering  such  a  device  as  an  alternative  to 
deactivating  an  air  bag.  a  driver  should 
carefully  evaluate  the  device's  ease  of  use 
and  safety.  Information  about  them  can  be 
obtained  form  the  National  Mobility  Dealer; 
Association  at  1-800-833-0427 

If  a  driver  takes  all  reasonable  measures 
but  cannot  get  further  than  about  I  I  inches 
from  the  air  bag  when  wearing  his  or  her 
safety  belt,  it  is  pwssible  that  pre-crash 
braking  or  the  forces  of  a  crash  could  move 
the  driver  too  close  to  the  inflating  bag.  In 
that  case,  the  driver  might  want  to  consider 
disconnecting  the  air  bag. 

Other  factors  that  bear  on  disconnection 
include  the  driver's  age  and  physical 
condition.  Older  drivers  are  at  greater  risk  of 
injury  in  a  crash,  with  or  without  an  air  bag, 
and  may  want  to  consider  this  fact  if  they  are 
also  unable  to  sit  more  than  ( 1  inches  from 


the  air  bag.  Some  pwrsons  with  medical 
disabilities  that  require  assistive  appliances 
such  as  tracheotomy  tubes  also  need  to  pay 
particular  attention  to  their  distance  from  the 
air  bag.  If  you  are  uncertain  whether  a 
medical  condition  poses  a  risk,  you  should 
consult  your  doctor. 

The  Passenger  Air  Bag 

Most  of  the  air  bag  related  deaths  have 
occurred  in  the  last  three  years,  as  pmssenger 
air  bags  began  to  enter  the  fleet  in  large 
numbers.  Of  the  children  killed.  9  were 
riding  in  rear-faciog  infant  seats  and  18  were 
riding  unrestrained  in  the  front  seat.  Two 
children  were  restrained  b)  a  lap  belt  only 
and  two  (one  a  small  four-year-old)  were 
restrained  by  a  lap  and  shoulder  belt 

In  addition  to  the  children,  the  death  of 
one  adult  passenger,  a  women  in  her  90's. 
has  been  verified  as  air  bag  related. 

GDnsidering  Whether  To  Disconnect  the 
Passenger  Air  Bag 

If  the  vehicle  is  to  be  us«d  to  earn,'  adults 
only,  there  is  no  reason  to  c  onsider 
disconnecting  the  air  bag.  The  air  bags  ar^ 
proving  to  be  effective  for  adult  passengers 
With  the  exception  of  a  woman  in  her  90s. 
no  adult  passenger  is  known  to  have  been 
killed  by  an  air  bag.  In  all  but  the  rarest 
circumstances,  an  adult  passenger  would  be 
able  to  f>osit!on  the  sea!  far  enough  away 
from  the  dash  to  obtain  the  benefit  of  the  air 
bag  without  the  risks.  Even  in  the  case  of 
vehicles  with  bench  seats  opfrated  by  small 
drivers,  the  passenger  seat  would  be  far 
enough  from  the  air  bag  to  give  a  belted 
passenger  adequate  distance  from  the  air  bag. 

If  the  vehicle  is  used  to  transport  children 
under  twelve,  the  government  s 
recommendation  is  that  they  should  ride  in 
the  rear  seat  wherever  fxjssible  Placing 
children  ia  the  rf-ar  seat  will  completely 
eliminate  any  risk  from  the  air  bag  and  make 
deactivation  unnei-essar>'  If  for  any  reason 
you  must  curr>  a  child  (other  than  an  infant) 
in  the  front  seat,  make  sure  that  the  child  is 
securely  buckled  in  a  restraint  appropnate 
for  the  child's  size  and  age.  move  the  seat 
back  as  far  as  possible,  and  make  sure  that 
the  child  sits  back  against  the  seat  '  .although 
mere  are  no  verified  reports  of  fatal  injuries 
to  belted  children  who  were  sitting  baci  in 
the  seat  at  the  moment  of  impact.  p>arent< 
should  be  aware  that  there  may  still  be  a  risk 
to  a  restrained  child,  since  children  tend  to 
move  around  (adjusting  the  radio,  reaching 
for  a  soda,  etc  )  even  when  they  are 
restrained.  Parents  should  decide  whether  to 
deactivate  the  air  bag  in  the  light  of  this 
information. 

Under  NO  cm  umstances  should  an  infant 
be  carried  on  the  front  seat  in  a  rear-facing 
infant  seat  unless  the  air  bag  is  deactivated 
In  a  rear-facing  seat,  an  infant's  head  would 


'  Depending  on  the  size  and  age  of  the  child,  the 
appropriate  restraint  could  bw  a  forward-lacmn 
child  safety  s«at  ifor  chilrirea  torn  approximatelv 
one  to  four  years,  or  20  to  40  pounds),  a  booster  »ea! 
plus  a  lap/ihoulder  belt  (for  children  older  than 
four  or  more  than  40  poundsl.  or  a  lap/shoulder  belt 
alone  (for  children  who  are  large  enough  to  wear 
the  shoulder  bell  comfortably  across  tne  shoulder 
and  to  secure  the  lap  twit  across  their  pelvis,  and 
who  have  legs  long  enough  to  dangle  over  the  front 
of  the  seat  when  trieir  becks  are  on  the  sent  beckl. 
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be  very  close  to  the  inflating  air  bag.  The  risk 
of  serious  or  fiatal  injury  is  very  high.  If  it  is 
not  feasible  to  carry  an  infant  in  the  rear  seat. 
either  because  the  vehicle  lacks  a  rear  seat  or 
because  of  a  medical  condition  that  requires 
constant  attention,  the  air  bag  should  be 
deactivated.  Do  not  attempt  to  turn  a  rear- 
facing  infant  seat  around  or  carry  an  infant 
under  20  pounds  in  any  forward-facing  seat 

How  To  Disconnect  an  Air  Bag 

Deactivating  an  air  bag  can  be  dangerous. 
It  should  not  be  attempted  by  anyone  but  a 
qualified  mechanic.  Although  Federal 
regulations  now  pwrmit  dealers  and  motor 
vehicle  repair  businesses  to  disconnect  air 
bags,  NHTSA  strongly  discourages  disabling 
except  in  special  circumstances,  since  air 
bags  use  with  safety  belts  almost  always 


provide  better  protection  than  safety  belts 

alone 

.Appendix  Authorization  To  Deactivate  an 

Air  Bag 


(State  in  which  vehicle  is  registered) 

(Registration  #) 

►    I  authorize      


(Vehicle  Owner's  Name) 

the  owner  of  the  following  vehicle: 

(Make  (e.g.,  Chevrolet) 


(Model  (e.g.,  Lumina)) 


(Model  year) 


(Vehicle  Identification  Number) 


(Name  of  motor  vehicle  dealer  or  repair 
business) 

(Address  of  dealer  or  repair  business) 

to  modify  the  vehicle  identified  above  in  the 

following  way: 

In  the  appropriate  box(es)  below,  initial 

which  air  b^  or  bags  you  want  deactivated. 

D  Deactivate  my  driver  air  bag 

D  Deactivate  my  passenger  air  bag 

►    I  make  this  authorization  with  the 

following  acknowledgments  and 

understandings: 


Owner  must  ini- 
tial each  box 
tiekm 


Owner  acknowledgments  and  understandings 


Intormation  sheet  I  acknowiedge  that  tf»e  dealer  or  repair  business  identified  above  has  given  me  a  copy  of  an  air  bag  infor- 
mation sheet  prepared  by  the  National  Highway  Traffic  Safety  Administration  and  that  I  have  road  the  sheet. 

Loss  o»  protectior..  I  understand  that  a  deactivated  air  bag  will  not  deptoy  and  thus  will  not  provide  protectkwi  in  the  event  of 
motor  vehkde  colltsion. 

Attaching  of  labels.  I  understand  ttiat  ttw  dealer  or  repair  business  identified  above  is  required  by  law  to  install  labels  on  the 
sun  v«or  and  door  jan*  for  each  air  bag  that  is  deactivated  pursuant  to  ttiis  authorization. 

I  understarxJ  that  the  latiels  are  intended  to  alert  present  and  future  owners  and  users  tfiat  one  or  both  air  bags  are  deacti- 
vated. 

I  win  aHow  ttie  dealer  or  repair  business  to  attach  tfie  labels  and  ensure  that  they  remain  in  place  as  long  as  the  air  t)ag(s)  re- 
main<s)  deactivated. 

Waiver  of  daims.  I  acknowledge  that,  t>y  authoring  the  deactivation  of  an  air  bag  in  my  vehicle,  I  wah/e  any  claim  or  cause  of 
action  that  I  may  have  against  \he  dealer  or  repair  business  Isecause  the  air  ttag  has  been  deactivated. 


(Signature  of  vehicle  owner} 


(date) 

(FR  Doc.  96-33305  Filed  12-30-96;  11:00 
am) 
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DEPARTMEFfT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  356 

Sale  and  Issue  of  Mar1cetat>ie  Book- 
Entry  Treasury  Bills,  Notes,  and  Bonds 
(DeparHnent  of  the  Treasury  Circular, 
Put>lic  Debt  Series  No.  1-^) 

AGENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Final  rule. 

summary:  The  Department  of  the 
Treasury  ("Department"  or  "Treasury") 
is  publishing  in  final  form  an 
amendment  to  31  CFR  Part  356 
(Unifonn  Offering  Circular  for  the  Sale 
and  Issue  of  Marketable  Book-Entry 
Treasury  Bills,  Notes,  and  Bonds).  This 
amendment  makes  changes  necessary  to 
accommodate  the  pubhc  offering  of  new 
Treasury  inflation-indexed  securities  by 
the  Department.  In  addition,  the 
amendment  makes  certain  technical 
clarifications  and  conforming  changes. 
The  proposed  rule  was  published  for 
public  conunent  on  September  27,  1996. 
EFFECTIVE  DATE:  January  6,  1997. 
AOOffiSS:  This  rule  has  been  made 
available  for  downloading  from  the 
Bureau  of  the  Public  Debt  web  site  at  the 
following  address: 
www.publicdebt.treas.gov. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ken 
Papaj  (Director),  Lee  Grandy,  Chuck 
Andreatta  or  Kurt  Eidemiller 
(Govenunent  Securities  Specialists). 
Bureau  of  the  Public  Debt,  Government 
Securities  Regulations  Staff,  (202)  219- 
3632. 

SUPPLEMENTARY  INFORMATKM: 
I.  Background 

31  CFR  Part  356,  also  referred  to  as 
the  uniform  offering  circular,  sets  out 
the  terms  and  conditions  for  the  sale 
and  issuance  by  the  Department  of  the 
Treasiuy  to  the  public  of  marketable 
Treasury  bills,  notes,  and  bonds.  The 
uniform  offering  circular,  in  conjunction 
with  offering  announcements, 
represents  a  comprehensive  statement  of 
those  terms  and  conditions.' 

The  Department  has  decided  to  offer 
a  new  type  of  security,  referred  to  as  a 
Treasury  inflation-indexed  security, ^ 


'  The  unifonn  offering  circular  was  published  as 
*  final  rule  on  January  5.  1993  (58  FR  4121 
AjnendmenU  to  the  circular  were  published  on 
June  3.  1994  (59  FR  28773).  March  15.  1995  (60  FR 
13906).  July  16.  1996  (61  FR  37007).  August  23. 
1996  (61  FR  43626).  and  October  22.  1996  (61  FR 
54906). 

'Thif  Part  is  being  revised  to  accommodate 
oCbrings  of  both  inflation-indexed  notes  and 


whose  principal  value  will  be  adjusted 
for  inflation  as  measured  by  the  United 
States  Government.  The  E)epartment 
believes  the  issuance  of  these  new 
inflation-indexed  securities  will  reduce 
interest  costs  to  the  Treasury  over  the 
long  term  and  will  broaden  the  types  of 
debt  instruments  available  to  investors 
in  U.S.  financial  markets. 

As  explained  in  more  detail  below, 
after  considering  the  comments 
provided,  Treasury  has  determined  that 
the  structure  of  the  inflation-indexed 
securities  wall  remain  unchanged  from 
its  description  in  the  proposed  rule.  The 
securities  will  be  based,  with  some 
modifications,  on  the  model  of  the  Red 
Return  Bonds  currently  issued  by  the 
Government  of  Canada.  The  principal  of 
the  security  will  be  adjusted  for  changes 
in  the  level  of  inflation.  Semiannual 
interest  payments  will  be  made  based 
on  a  constant  rate  of  interest  determined 
at  auction.  The  index  for  measuring  the 
inflation  rate  for  these  securities  will  be 
the  non-seasonally  adjusted  U.S.  City 
Average  All  Items  Consumer  Price  Index 
for  All  Urban  Consumers  ("CPI"  or 
"CPI-U")  published  monthly  by  the 
Bureau  of  Labor  Statistics  of  the  U.S. 
Department  of  Labor. 

rurther,  the  Department  has 
announced  its  intention  to  begin 
auctioning  inflation-indexed  seciuities 
in  January  1997  and  quarterly  thereafter. 
The  first  auction  will  be  of  10-year 
inflation-indexed  notes.  Specific  terms 
and  conditions  of  each  issue,  including 
the  auction  date,  issue  date,  and  public 
offering  amount,  will  be  announced 
prior  to  each  auction.  Over  time,  the 
Department  expects  to  offer  additional 
maturities  of  inflation-indexed 
securities,  such  as  30-year  bonds  or 
shorter-term  notes.  The  Department 
expects  to  offer  the  first  additional 
maturity  later  in  1997. 

The  inflation-adjusted  principal  value 
of  the  securities  can  be  obtained  for  any 
date  by  multiplying  the  stated  value  at 
issuance,  or  par  amount,  by  the  index 
ratio  applicable  to  that  date.  The  index 
ratio  is  the  reference  CPI  applicable  to 
a  particular  valuation  date  divided  by 
the  reference  CPI  applicable  to  the 
original  issue  date.  The  inflation 
adjustment  to  the  principal  will  not  be 
payable  until  maturity,  when  the 
securities  will  be  redeemed  at  the 
greater  of  their  inflation-adjusted 
principal  eimount  or  par  amount.  The 
securities  vdll  be  issued  with  a  stated 
rate  of  interest  that  remains  constant 


inflation-indaxed  bonds  in  order  to  give  the 
Department  the  flexibility  to  issue  both  types  of 
securities  in  the  future.  However,  the  Department 
initially  plans  to  offer  only  one  maturity,  a  10-ye«r 
note.  Inflation-indexed  securities  were  referred  to  as 
inflation-protection  securities  in  the  proposed  rule. 


until  matiuity.  Interest  payments  for  a 
particular  security  will  be  determined 
by  multiplying  the  inflation-adjusted 
principal  by  one-half  of  the  stated  rate 
of  interest  on  each  semiannual  interest 
payment  date. 

inflation-indexed  notes  will  be  issued 
with  maturities  of  at  least  one  year  but 
not  more  than  ten  years.  Inflation- 
indexed  bonds,  when  offered,  will  be 
issued  with  maturities  of  more  than  ten 
years.  The  inflation-indexed  securities 
will  be  sold  at  discount,  par,  or 
premiiun  and  will  pay  interest 
semiannually.  The  auctions  for 
inflation-indexed  securities  will  be 
conducted  as  single-price  auctions  in 
which  competitive  bidders  will  bid  in 
terms  of  a  desired  real  yield  (yield  prior 
to  inflation  adjustment),  expressed  as  a 
percentage  with  three  decimals,  e.g., 
3.230%.  The  interest  rate  established  as 
a  result  of  the  auction  wall  generally  be 
set  at  one-eighth  of  one  percent 
increments  that  produce  the  price 
closest  to,  but  not  above,  par  when 
evaluated  at  the  highest  real  yield  at 
which  bids  were  accepted.  The  offering 
aimouncement  issued  by  the 
Department  for  each  new  inflation- 
indexed  security  will  contain  the 
specific  details  for  that  offering. 

The  inflation-indexed  securities  will 
be  eUgible  for  the  STRIPS  program 
(Separate  Trading  of  Registered  Interest 
and  Principal  of  Securities)  immediately 
upon  their  issuance  by  the  Treasuuy. 

The  securities  will  also  be  eligible  to 
serve  as  collateral  for  Treasiuy  programs 
(e.g..  Treasury  Tax  and  Loan  accoimts). 
Anyone  interested  in  the  use  of 
inflation-indexed  securities  for  such 
collateral  purposes  should  contact  the 
Department's  Office  of  the  Fiscal 
Assistant  Secretary  for  more 
information.  The  Department  also 
intends  to  make  components  stripped 
fi'om  these  securities  eligible  for 
collateral  at  a  later  date.  The 
Department  will  notify  the  public  of 
their  eligibihty  when  the  valuation  of 
the  stripped  components  for  collateral 
purposes  has  been  determined. 

n.  Cmiunents  Received  in  Response  to 
the  Proposed  Rule 

The  Department  published  for  public 
comment  a  proposed  amendment  to  the 
uniform  offering  circular  on  September 
27, 1996,3  which  laid  out  the  proposed 
structiu«,  design,  terms,  and  conditions 
of  the  new  inflation-indexed  security. 
The  closing  date  for  comments  was 
October  28, 1996.  A  few  minor 
typographical  and  technical  errors  in 
the  proposed  rule  text  and  formulas 
were  subsequently  corrected  and 


'61  FR  50924  (September  27. 1996). 
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changed  in  a  correction  notice 
published  on  October  4,  1996. * 

In  developing  the  proposed  rule,  the 
Department  took  into  consideration  the 
numerous  conunents,  suggestions,  and 
recommendations  that  were  received  in 
response  to  two  Advance  Notices  of 
Proposed  Rulemakings; '  at  more  than 
30  meetings  attended  by  more  than  800 
investors,  dealers  and  interested  parties 
in  nine  cities  world-wide;  and  at  a 
public  s)rmposiujn  sponsored  by  th^ 
Department.  The  Department  believes 
that  this  extensive  discussion  with,  and 
participation  by,  market  participants  in 
the  design  of  the  inflation-indexed 
security  was  extremely  useful  in 
developing  a  new  investment  product 
that  will  have  wide  acceptance  and 
broad  market  appeal. 

The  Department  received  eight  letters 
from  seven  commenters  in  response  to 
the  proposed  rule.*  The  letters,  Usted 
chronologically  in  order  of  date 
received,  were  submitted  by  Apex 
Investment  Associates,  Inc.;  Reed  Smith 
Shaw  &  McClay;  Wrightson  Associates; 
L.  Napoleon  Cooper  (two  letters);  Robert 
L.  Elgin;  HSBC  Seciuities,  Inc.;  and  PSA 
The  Bond  Market  Trade  Association.'' 

Two  commenters  proposed  an 
entirely  different  security  structure.  One 
of  these  commenters  submitted  a 
proposal  that  would  allow  for  a  new 
series  of  federal  debt,  and  would  result 
in  a  substantially  different  structure. 
The  other  commenter  proposed  a 
structure  for,  and  suggested  features  to 
be  incorporated  in,  a  non-marketable, 
floating  rate,  inflation-indexed  savings 
bond.  A  third  commenter  expressed 
support  for  the  process  of  involving 
market  participants  in  the  design  and 
implementation  of  these  securities,  and 
stated,  "as  far  as  the  securities 
themselves  are  concerned,  there  is  little 
or  nothing  we  would  care  to  ask  be 
changed."  It  was  this  conunenter's  view, 
however,  that  the  stripped  securities  as 
designed  would  not  provide  for  a  very 


*61  FR  51851  (October  4,  1996). 

'61  FR  25164  (May  20,  1996)  and  61  FR  38127 
Quly  23,  1996). 

'The  comment  letters  are  available  to  the  public 
for  inspection  and  downloading  on  the  Internet,  at 
the  addr«sa  provided  earlier  in  this  rule,  and  for 
insp>ection  and  copying  at  the  Treasury  Department 
Library,  Room  5030,  Main  Treasury  Building,  1500 
Peimsylvania  Avenue  NW.,  Washington,  DC  20220. 

''  See  letters  from  Alexander  A.  Lothan,  President, 
Apex  Investment  Associates,  Inc.  (September  26, 
1996);  William  Morris,  Reed  Smith  Shaw  ft  McClay 
(September  27, 1996);  Louis  Crandall,  Wrightson 
Associates  (October  21, 1996);  L  Napoleon  Cooper 
(October  23  and  November  12,  1996):  Robert  L. 
Elgin  (October  25,  1996);  Robert  D.  Sbarra,  Chief 
Operating  Officer-Fixed  Income,  HSBC  Securities. 
Inc.  (October  25.  1996);  Edwin  F.  Payne.  Chairman, 
PSA  Government  and  Federal  Agency  Division, 
PSA  The  Bond  Market  Trade  Association 
(November  6. 1996). 


liquid  market  because  of  the  lack  of 
fungibility  of  the  inflation-indexed 
stripped  components.  The  commenter 
proposed  and  described  an  inflation- 
indexed  "strip  that  would  be  entirely 
fungible  with  other  inflation-protection 
strips."  Under  the  commenter's 
proposal,  the  inflation-indexed 
securities  would  be  stripped  into  pieces 
of  equal  "real"  value.  The  commenter 
indicated  that  its  approach  to  creating 
fungible  STRIPS  would  require  that 
Treasury  relax  its  requirement  that 
STRIPS  be  sold  in  $1,000  increments. 

Two  of  the  remaining  commenters 
confined  their  comments  to  taxation 
issues.  One  of  these  commenters 
expressed  its  belief  that  inflation- 
indexed  securities  would  be  a  great 
success,  but  that  the  inflation 
adjustment  to  the  principal  should  be 
treated  as  a  capital  gain  or  as  taxable 
income  at  either  redemption  or  sale  by 
the  investor.  The  other  commenter 
recommended  that,  before  inflation- 
indexed  securities  are  offered  to  the 
public,  Treasury  should  ask  Congress  to 
provide  statutory  authority  to  exclude 
the  inflation  adjustment  from  taxation. 
The  commenter  said  that,  without  such 
an  exclusion,  taxable  investors  would 
receive  less  than  full  inflation 
protection. 

One  commenter  specifically 
addressed  the  subject  of  reopenings  of 
the  security  as  stated  in  the  proposed 
rule.  In  its  letter,  the  commenter  stated 
its  belief  that  it  is  extremely  important 
to  reopen  inflation-indexed  securities  to 
consolidate  issues,  especially  since 
stripped  coupons  from  different 
inflation-indexed  securities  will  not  be 
interchangeable.  The  commenter 
indicated  that  rules  in  the  tax  code 
restrict  reopenings  of  conventional 
bonds  that  might  otherwise  be  desirable, 
and  stated  that  this  may  also  be  true  for 
inflation-indexed  securities.  The 
commenter  offered  two  alternatives  to 
resolve  this  "original-issue-discount"  or 
"OID"  problem.  One  alternative  would 
be  to  relax  the  OID  restrictions  for 
inflation-indexed  securities.  A  second 
alternative  would  be  to  make  an 
adjustment  to  the  current  single-price 
auction  procedures  so  that  the  coupon 
rate  would  be  roimded  up  instead  of 
down.  As  a  result,  the  initial  price 
would  always  be  at  or  above  par, 
causing  the  new  security  to  be  issued 
further  above  the  ODD  limit  and  thus 
making  it  easier  to  reopen. 

Another  letter,  submitted  by  an 
industry  trade  association,  had  the 
following  comments.  While  expressing 
support  for  particular  design  details  of 
the  seciuity  (e.g.,  modelling  the 
securities  on  Canada's  Real  Return 
Bonds,  selecting  the  CPI-U  as  the 


inflation  index,  adopting  a  current 
auction  technique  and  making  the 
securities  eligible  for  stripping),  the 
commenter  stressed  its  concern  and 
belief  "that  there  are  a  number  of  market 
practice,  regulatory,  operational  and 
technical  issues  which  must  be  resolved 
in  order  to  foster  a  smooth  and  orderly 
auction  and  efficient  secondary  market 
for  the  new  securities  in  January."  To 
this  end,  "firms  will  have  to  make 
significant  changes  to  their  internal 
trading,  trade  processing,  settlement, 
risk  management,  accounting,  regulatory 
and  tax  reporting  systems,  among 
others,  leaving  market  participants  little 
time  to  build,  test,  and  implement  such 
internal  systems  changes  before  trading 
in  the  new  securities  commences  in 
January."  The  commenter  indicated  that 
it  previously  advised  Treasury  that  its 
members  would  need  approximately  six 
months  from  publication  of  the  final 
rules  to  prepare  for  trading,  clearance 
and  settlement  of  the  new  securities. 

The  letter  highUghted  the 
commenter's  specific  concerns,  which 
included:  (1)  The  timing  of  the  planned 
first  issue;  (2)  a  preference  to  have  more 
time  to  program  systems  based  on  the 
final  rules  and  more  time  to  study  the 
Boskin  Commission's  Report 
(methodology  for  calculating  the  CPI 
which  was  released  on  December  4);  (3) 
the  lack  of  fungibility  of  stripped 
interest  components  and  its  potential 
affect  on  hquidity.  and  the  need  to 
devise  a  viable  method  to  create 
fungible  strips;  and  (4)  the  need  for  a 
market  convention  for  the  appropriate 
factor  or  formula,  preferably  to  be 
provided  by  Treasury,  for  valuing 
stripped  interest  components. 

The  letter  recommended  that  Treasury 
should:  (1)  Provide  a  monthly 
publication  of  reference  CPI  numbers  for 
at  least  the  preceding  three  months  as 
well  as  a  monthly  publication  of  daily 
index  ratios;  (2)  maintain  a  permanent 
and  public  record  of  all  reference  CPI 
numbers  ever  used  to  provide  for  a 
single  reference  source;  (3)  clarify  in  the 
final  rules  that,  in  the  event  of  any 
discrepancies  between  CPI  numbers 
published  by  the  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor  and  the  Treasury,  those  published 
by  Treasury  will  take  precedence;  (4) 
clarify  in  the  final  rules  the  payment  of 
the  minimum  guarantee;  (5)  add  to  the 
final  rules  hypothetical  examples  and 
sample  calculations;  and  (6)  with  other 
regulators,  provide  formal  guidance  as 
to  how  the  securities  are  required  to  be 
valued,  recorded  and  reported  under 
different  regulatory  regimes. 
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m.  Oiaiiges  from  the  Proposed  Rule 

A.  General 

After  taking  into  consideratioD  the 
comments  received,  the  Department  is 
adopting  as  a  final  rule  this  amendment 
to  the  uniform  offering  circular  setting 
out  the  terms,  conditions  and  features  of 
Treasury  inflation-indexed  securities. 
The  final  rule  adopts  the  proposed  rule 
without  significant  changes.  A  simimary 
of  the  main  features  of  the  final  rule  that 
remain  unchanged  from  the  proposed 
rule  are:  (1)  The  inflation-indexed 
securities  will  be  structured  similarly  to 
the  Real  Return  Bonds  issued  by  the 
Government  of  Canada:  (2)  the  interest 
rate,  which  is  set  at  auction,  mil  remain 
fixed  throughout  the  life  of  the  security 
while  the  principal  amount  of  the 
security  will  be  adjiisted  for  inflation. 
and  interest  payments  will  be  based  on 
the  inflation-adjusted  principal  at  the 
time  tbe  interest  is  paid;  (3)  the  non- 
seasonally  adjusted  CFI-U  will  be  the 
inflation  index;  (4)  the  auction  process 
will  use  a  single-price  auction  method 
that  is  the  same  as  that  currently  used 
for  two-year  and  five-year  Treasury 
notes:  and  (5)  inflation-indexed 
securities  will  be  eligible  immediately 
for  stripping  into  their  principal  and 
interest  components. 

The  proposed  changes  in  §§  356.2; 
356.3;  356.5;  356.10;  356.12;  356.13; 
356.20;  356.32;  Appendix  B,  .Section  I, 
Paragraphs  A  and  C;  Appendix  B. 
Section  II:  Appendices  C  and  D;  and 
Exhibit  A,  Section  TV  are  being  adopted 
as  originally  proposed.  Readers  should 
refer  to  the  preamble  of  the  proposed 
rule  ■  for  a  description  of  the  above 
provisions  being  adopted  in  this  final 
rule. 

B.  Section  356. 1 7    Responsibility  for 
Payment 

The  proposed  rule,  in  paragraphs 
356.17  (a)  and  (b).  contained  minor 
conforming  clarifications  to  reflect  that 
bidders  submitting  payment  with  their 
tender  may  have  to  include,  in  addition 
to  announced  accrued  interest,  an 
inflation-adjustment  amount  with  their 
pajrment.  The  wording  in  paragraphs  (a) 
and  (b)  has  been  modified  from  the 
proposed  rule  to  reflect  a  recent 
amendment  to  the  offering  circular, 
which  added  payment  by  authorized 
electronic  means  as  a  payment  option.' 

C.  Section  356.25    Payment  for 
Awarded  Securities 

In  the  proposed  rule,  a  conforming 
change  was  made  to  paragraph 
356.25(a)(2)  to  sUte  that  additional 
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amounts  due  at  settlement  may  include 
inflation  adjustments.  The  proposed 
rule  also  added  a  new  paragraph  (c)  to 
provide  that  the  payment  amount  for 
awarded  securities  will  be  the 
settlement  amount,  as  that  term  is 
defined  in  §  356.2.  The  substance  of 
these  two  provisions  remains 
unchanged  in  the  final  rule.  However,  in 
the  final  rule,  new  paragraph  (c)  has 
been  redesignated  as  paragraph  (d)  to 
reflect  a  recent  amendment  to  the 
uniform  offering  circular  authorizing 
payment  by  electronic  means, '°  which 
was  effective  after  publication  of  the 
proposed  rule. 

D.  Section  356.30    Payment  of 
Principal  and  Interest  on  Notes  and 
Bonds 

Proposed  paragraph  356.30(b)  has 
been  modified  in  accordance  with  one 
commenter's  suggestion  that  the 
Department  make  clear  in  this  section 
its  obligation  to  pay  at  maturity  the 
greater  of  the  inflation-adjusted 
principal  amount  or  par  amount. 

E.  Section  356.31     STRIPS 

No  substantive  changes  have  been 
made  in  this  section  from  the  proposed 
rule,  which  permits  inflation-indexed 
securities  to  be  stripped  into  separate 
principal  and  interest  components. 
Unlike  the  conventional  STRIPS 
program  in  which  interest  components 
having  the  same  payment/maturity  date 
6u^  fungible  (i.e.,  have  the  same  CUSIP 
number),  interest  components  stripped 
from  different  inflation-indexed 
securities  will  not  be  fungible  even  if 
they  have  the  same  payment/maturity 
date. 

Some  conunenters  have  maintained 
that  the  creation  of  fungible  stripped 
interest  components  is  essential  to 
provide  sufficient  liquidity  in  the 
market  for  these  components.  One 
commenter  provided  an  alternative 
method  that  would  achieve  fungibility 
for  inflation-indexed  interest 
compKjnents.  This  method  was 
supported  by  a  second  commenter.  The 
Department  understands  these  concerns 
and  strongly  supports  the  development 
of  an  active,  liquid  market  for  inflation- 
indexed  securities,  including  their 
stripped  components.  Making  the 
seciuities  attractive  to  a  broad  investor 
base  and  ensuring  the  development  of  a 
liquid  market  have  been  two  of 
Treasury's  primary  objectives 
throughout  the  securities'  design  and 
development.  The  Department  is 
evaluating  alternative  methodologies, 
including  the  recommendation 
mentioned  above,  for  creating  fungible 
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stripped  interest  components  firom 
inflation-indexed  securities.  However, 
we  are  not  yet  in  a  position  to  adopt  a 
methodology  that  would  permit 
fungibility.  We  have  decided  to  proceed 
with  the  STRIPS  program  as  described 
in  the  proposed  ride  and  will  continue 
to  work  on  making  interest  components 
fungible  in  a  manner  that  is 
operationally  feasible.  We  believe  that 
this  approach  is  preferable  to  not  having 
the  securities  strippable  at  the  time  they 
are  first  offered. 

F.  Section  356.32    Taxation 

No  change  has  been  made  to  this 
section  from  the  proposed  rule. 
However,  readers  should  note  that  they 
are  directed  in  paragraph  (b)  to  the 
relevant  Internal  Revenue  Service  (IRS) 
regulations  for  further  information  about 
the  tax  treatment,  and  reporting,  of 
inflation-indexed  securities.  The  IRS 
rules  are  expected  to  be  publicly 
available  and  published  in  the  Federal 
Register  at  the  same  time  as  this  final 
rule  is  published,  or  shortly  thereafter. 
The  IRS  regidations  will  be  issued 
under  §§  1275(d)  and  1286  of  the 
Internal  Revenue  Ckxle. 

In  the  meantime,  prospective 
investors  are  advised  to  refer  to  IRS 
Notice  96-51  published  in  the  Internal 
Revenue  Bulletin  1996-42  (October  15. 
1996)  for  information  regarding  taxation 
of  inflation-indexed  securities  and  the 
stripped  components  of  such  securities. 
Additionally,  in  September,  Treasury 
issued  a  statement  providing  an 
explanation  of  the  federal  income  tax 
treatment  for  these  securities  and  their 
stripped  components.  Readers 
interested  in  receiving  a  copy  of  this 
statement  should  call  the  Department's 
Office  of  Public  Affairs  automated 
facsimile  system  at  202-622-2040  and 
request  Document  No.  1290. 

'The  Department  also  wishes  to 
respond  to  the  concern  expressed  by 
one  of  the  conunenters  regarding  rules 
in  the  tax  code  that  could  limit 
Treasiuy's  abifity  to  reopen  issues  of 
inflation-indexed  securities.  We  note 
that  the  IRS  regulations  will  permit 
reopenings  of  inflation-inde?^ 
securities  without  regard  to  the  OID 
rules,  provided  that  the  reopenings 
occiu"  not  more  than  one  year  after  the 
original  seoirities  were  first  issued  to 
the  public. 

G.  Appendix  B,  Section  I.  Paragraph  B 

In  the  proposed  rule,  Treasiuy  stated 
that  it  did  not  intend  to  publish  the 
index  ratio  for  use  by  market 
participants.  However,  in  the  preamble, 
the  Department  specifically  asked  for 
comments  on  whether  a  monthly 
pubUcation  of  the  daily  index  ratios  or 


UMI 


Federal  Register     /  Vol.  62.  No.  3  /  Monday,  January  6,  1997  /  Rules  and  Regulations 


849 


reference  CPIs  would  be  useful  to 
market  paxticipants.  One  of  the 
commenters  strongly  urged  that 
Treasury  publish  both  the  reference  CPI 
numbers  for  at  least  the  three  preceding 
months  and  the  daily  index  ratios  on  a 
month-to-month  basis.  Treasury  will 
support  this  request.  Although 
Appendix  B  has  been  revised  by 
deleting  the  language  from  the  proposed 
rule  and  is  now  silent  with  respect  to 
publication  of  the  daily  index  ratios, 
Treasury  intends  to  provide  monthly  the 
daily  reference  CPI  numbers  and  the 
daily  index  ratios  on  a  pilot  basis  for 
one  year.  This  information  will  be 
available  through  such  means  as  a 
monthly  press  release,  the  Internet,  and 
automated  facsimile  systems. 

After  a  year,  the  Department  will 
determine  whether  there  is  still  a  need 
for  this  information  to  be  provided  by 
Treasury.  It  is  our  understanding  that 
most  market  participants  will 
incorporate  the  formulas  for  calculating 
the  reference  CPIs  and  index  ratios  into 
their  trading  or  other  automated 
systems.  Additionally,  it  is  reasonable  to 
expect  that  the  major  electronic 
financial  service  providers  (e.g., 
Bloomberg,  Telerate,  Reuters)  will 
provide  this  information,  or 
substantially  similar  information,  to 
their  subscribers.  Further,  Treasury  will 
maintain  an  archival  record  of  the 
reference  CPIs  and  the  daily  index  ratios 
throughout  the  life  of  each  inflation- 
indexed  security.  This  information  will 
be  readily  available  to  market 
participants. 

In  addition  to  the  publication  of 
reference  CPIs  and  index  ratios,  the 
Treasury  will  provide  monthly  the  non- 
seasonally  adjusted  CPI  for  each  of  the 
prior  three  months. 

Changes  have  been  made  to  the 
paragraph  that  addresses  index 
contingencies.  Language  has  been 
revised  to  clarify  Treasury's  course  of 
action  if  the  CPI  is:  Ehscontinued,  or  in 
the  judgment  of  the  Secretary,  either 
fundamentally  altered  in  a  manner 
materially  adverse  to  the  interests  of  an 
investor  in  the  security  or  altered  by 
legislation  or  Executive  Order  in  a 
manner  materially  adverse  to  the 
interests  of  an  investor  in  the  seciuity. 

A  change  to  the  CPI  would  be 
considereKi  fundamental  if  it  affected  the 
character  of  the  CPI.  Technical  changes 
made  by  the  Bureau  of  Labor  Statistics 
(BLS)  to  the  CPI  to  improve  its  accuracy 
as  a  measure  of  the  cost  of  living  would 
not  be  considered  fundamental  changes. 
Technical  changes  include,  but  are  not 
limited  to,  changes  in:  (1)  The  specific 
items  (e.g.,  apples  or  major  appliances) 
to  be  priced  for  the  index;  (2)  the  way 
individual  price  quotations  are 


aggregated  to  construct  component  price 
indices  for  these  items  (aggregation  of 
item  sub-strata):  (3)  the  method  for 
combining  these  component  price 
indices  to  obtain  the  comprehensive, 
all-items  CPI  (aggregation  of  item  strata); 
and  (4)  the  procedures  for  incorporating 
new  goods  into  the  index  and  making 
adjustments  for  quahty  changes  in 
existing  goods. 

Technical  changes  to  the  CPI 
previously  made  or  announced  by  BLS 
include  introducing  probability 
sampling  to  select  the  precise  items  for 
which  prices  are  collected  and  the 
stores  in  which  collection  takes  place, 
and  changing  the  way  in  which  price 
movements  of  major  components,  such 
as  shelter  costs  for  homeowners  in  the 
early  1 980s  and  medical  care  costs 
beginninB  in  1997,  are  measured. 

The  Advisory  Commission  to  Study 
the  Consumer  Price  Index  (the  Boskiii 
Commission)  made  a  number  of 
recommendations  to  improve  the 
calculation  of  changes  in  the  cost  of 
living.  Some  of  these  recommendations 
were  directed  to  BLS  and  were  designed 
to  improve  the  calculation  of  the 
monthly  CPI.  These  recommendations, 
if  and  to  the  extent  implemented  by 
BLS,  would  constitute  technical  changes 
rather  than  fundamental  changes. 

The  Boskin  Commission  also 
recommended  construction  of  an  annual 
measure  of  the  cost  of  living  as  a 
supplement  to  the  monthly  CPI. 
Development  and  use  of  such  a 
supplement,  by  itself,  would  not  change 
the  monthly  CPI  itself.  While  the  Boskin 
Commission  did  not  suggest  that  such  a 
measure  replace  the  CPI.  a  decision  by 
BLS  to  replace,  rather  than  supplement, 
the  current  monthly  CPI  with  an  annual 
measure  of  consumer  prices,  would 
constitute  a  fundamental  change. 

In  addition,  if  the  Secretary 
determines  that  the  CPI  is  altered  by 
legislation  or  Executive  Order  in  a 
manner  that  is  materially  adverse  to  the 
interests  of  an  investor  in  the  security, 
the  Secretary  would  propose  an 
alternative  index. 

A  minor,  technical  change  has  also 
been  made  to  clarify  Treasury's 
intention  in  the  situation  where  the  CPI 
for  a  particular  month  is  not  reported  by 
the  last  day  of  the  following  month.  In 
such  a  situation,  the  last  CPI  that  has 
been  reported  (including  any  revision  of 
a  previously  reported  CPI  number)  will 
be  used  to  calculate  CPI  numbers  for 
months  for  which  the  CPI  has  not  been 
reported  by  such  day. 

H.  Appendix  B.  Section  III 

Minor,  technical  changes  have  been 
made  to  certain  formulas  and  examples 
by  adding  a  definition  of  one  variable, 


and  by  elaborating  on  the  definitions  of 
two  other  variables. 

/.  Other  Issues 

One  commenter  raised  a  number  of 
issues  pertaining  to  the  regulatory 
treatment  of  inflation-indexed 
securities,  which  are  outside  the  scope 
of  the  uniform  offering  circular 
regulations.  Specifically,  the  commenter 
questioned  how  these  securities  are  to 
be  valued,  recorded  and  reported  under 
various  regulatory  regimes  for  purposes 
such  as  large  position  reporting, 
determining  regulatory  capital  and 
margin  amounts,  and  broker-dealer 
reporting.  The  Treasury  has  given 
informal,  general  guidance  on  some  of 
these  issues  as  they  pertain  to  the 
Government  Secimties  Act  (GSA) 
regulations,  17  CFR  Chapter  IV,  (e.g., 
large  position  rep>orting,  capital  and 
haircut  treatment,  recordkeeping  and 
financial  reporting),  and  will  respond  to 
additional  questions  as  they  arise.  The 
Treasury  is  also  considermg  issuing  an 
interpretation  of  the  GSA  regulations  to 
provide  formal  clarification  and 
guidance  on  regulatory  issues  within  the 
scope  of  its  authority.  Additionally. 
Treasury  has  been  coordinating  and 
consulting  with  other  regulators,  such  as 
staff  of  the  Securities  and  Exchange 
Commission,  the  Board  of  Governors  of 
the  Federal  Reserve  System,  and  the 
Federal  Reserve  Bank  of  New  York,  to 
address  the  various  regulatory  issues 
raised  by  the  commenter  and  to  foster 
consistent  regulatory  treatment  where 
possible  and  appropriate. 

The  commenter  also  raised  concerns 
that  a  number  of  questions  remain 
unanswered  regarding  market  practice, 
trading,  accoimting  and  operational 
issues  related  to  the  new  securities. 
While  these  issues  are  also  outside  the 
scope  of  both  the  uniform  offering 
circular  rules  and  Treasury's  authority 
under  the  GSA,  Treasury  appreciates  the 
need  for  consistent  and  widely  accepted 
trading  practices  and  industr>' 
conventions  for  qi  oting.  pricing,  and 
valuing  inflation-indexed  securities. 
Treasury  strongly  supports  and 
encourages  industry  efforts,  including 
the  formation  of  the  PSA  Inflation  Bond 
Trading  Practices  Task  Force,  to  develop 
trading  and  market  practice 
conventions.  We  are  confident  the 
industry  will  be  successful  in  this  effort 
and  we  will  continue  to  provide 
guidance  as  needed. 

rv.  Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursuant  to  Executive  Order 
12866. 
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Although  this  rule  was  issued  in 
proposed  form  to  secure  the  benefit  of 
public  comment,  the  notice  and  public 
comment  procedures  requirements  of 
the  Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2). 

As  no  notice  of  proposed  rulemaking 
was  required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.]  do  not  apply. 

There  is  no  new  collection  of 
information  contained  in  this  rule,  and. 
therefore,  the  Paperwork  Reduction  Act 
does  not  apply.  The  collections  of 
information  of  31  CFR  Part  356  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35)  under  control  number 
1535-0112.  Under  this  Act.  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  vahd  OMB  control  number. 

List  of  Sobfects  in  31  CFR  Part  356 

Bonds,  Federal  Reserve  System, 
Government  securities.  Securities. 

Dated:  Decamber  30,  1996. 
Donald  V.  Hammond, 
Deputy  Fiscal  Assistant  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Chapter  II, 
Subchapter  B,  Part  356,  is  amended  as 
follows: 

PART  356— SALE  AND  ISSUE  OF 
MARKETABLE  BOOK-ENTRY 
TREASURY  BILLS,  NOTES,  AND 
BONDS  PEPARTMENT  OF  THE 
TREASURY  CIRCULAR,  PUBLIC  DEBT 
SERIES  NO.  1-03) 

1.  The  authority  citation  for  part  356 
continues  to  read  as  follows: 

Andiority:  5  U.S.C  301;  31  U.S.C  3102.  et 
seq.;  12  U.S.C  391. 

2.  Section  356.2  is  amended  by 
revising  the  definitions  of  "Accrued 
interest,"  "Book-entry  security," 
"Customer,"  "Interest  rate,"  "Multiple- 
price  auction,"  "Par  amoimt," 
"Settlement  amount."  "STRIPS."  and 
"Yield;"  and  adding  in  alphabetical 
order  the  definitions  of  "Business  day." 
"Consumer  Price  Index."  "Daily  interest 
decimal."  "Index,"  "Index  ratio," 
"Inflation-adjusted  principal."  "Real 
yield."  and  "Reference  CPI"  to  read  as 
follows: 

f36e.2    IMInMons. 


Accrued  interest  means  an  amount 
payable  to  the  Department  for  such  part 
of  the  next  semiannual  interest  payment 


that  represents  interest  income 
attributed  to  the  period  prior  to  the  date 
of  issue.  (See  Appendix  B,  Section  I, 
Paragraph  C.) 

•  •        •        •        » 

Book-entry  security  means  a  security 
the  issuance  and  maintenance  of  which 
are  represented  by  an  accounting  entry 
or  electronic  record  and  not  by  a 
certificate.  Treasury  book-entry 
securities  may  generally  be  held  in 
either  TRADES  or  in  TREASURY 
DIRECT.  (See  §356.3.) 

Business  day  means  any  day  other 
than  a  Satiuday.  Sunday,  or  other  day 
on  which  the  Federal  Reserve  Banks  are 
not  open  for  business. 

•  •        •        *        * 

Consumer  Price  Index  (CPI)  means  the 
monthly  non-seasonally  adjusted  U.S. 
City  Average  All  Items  Consumer  Price 
Index  for  All  Urban  Consumers, 
pubhshed  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor. 
(See  Appendix  D.) 

•  •        *        •        • 

Customer  means  a  bidder  on  whose 
behalf  a  depository  institution  or  dealer 
has  been  directed  to  submit  or  forward 
a  competitive  or  noncompetitive  bid  for 
a  specified  amount  of  securities  in  a 
specific  auction.  Only  depository 
institutions  and  dealers  may  submit  or 
forward  bids  for  customers,  whether 
directly  to  a  Federal  Reserve  Bank  or  the 
Bureau  of  the  Public  Debt,  or  through  an 
intermediary  depository  institution  or 
dealer. 

Daily  interest  decimal  means,  for  a 
fixed-principal  security,  the  interest 
factor  attributable  to  one  day  of  an 
interest  payment  period  per  $1 ,000  par 
amount. 

•  *         •        •        • 

Index  means  the  Consumer  Price 
Index,  which  is  used  as  the  basis  for 
making  adjustments  to  principal 
amounts  of  inflation-indexed  securities. 
(See  Appendix  D.) 

Index  ratio  means,  for  any  particular 
date  and  any  particular  inflation- 
indexed  security,  the  Reference  CPI 
apphcable  to  such  date  divided  by  the 
Reference  CPI  appUcable  to  the  original 
issue  date  (or  dated  date,  when  the 
dated  date  is  different  from  the  original 
issue  date).  (See  Appendix  B.  Section  I, 
Paragraph  B.) 

Inflation-adjusted  principal  means, 
for  an  inflation-indexed  security,  the 
value  of  the  security  derived  by 
multiplying  the  par  amount  by  the 
apphcable  index  ratio  as  described  in 
Appendix  B,  Section  I,  Paragraph  B. 

Interest  rate  means  the  annual 
percentage  rate  of  interest  paid  on  the 
par  amount  or  the  inflation-adjusted 
principal  of  a  specific  issue  of  notes  or 


bonds.  (See  Appendix  B  for  methods 
and  examples  of  interest  calculations  on 
notes  and  bonds.) 

*  »        *        •        • 

Multiple-price  auction  means  an 
auction  in  which  each  successful 
competitive  bidder  pays  the  price 
equivalent  to  the  yield  or  rate  that  it  bid. 

*  *        »        *        • 

Par  amount  means  the  stated  value  of 
a  security  at  original  issuance. 

*  •        •        •        • 

Real  yield  means,  for  an  inflation- 
indexed  security,  the  yield  based  on  the 
payment  stream  in  constant  dollars,  i.e., 
before  adjustment  by  the  index  ratio. 

Reference  CPI  (Ref  CPI)  means,  for  an 
inflation-indexed  security,  the  iifdex 
number  applicable  to  a  given  date.  (See 
Appendix  B,  Section  I,  Paragraph  B.) 

*  •        »        •        • 

Settlement  amount  means  the  par 
amount  of  securities  awarded  less  any 
discount  amoimt  and  plus  any  premiiun 
amount  and/or  any  accrued  interest.  For 
inflation-indexed  securities,  the 
settlement  amount  also  includes  any 
inflation  adjustment  when  such 
securities  are  reopened  or  when  the 
dated  date  is  different  from  the  issue 
date. 

*  *        •        •        • 

STRIPS  (Separate  Trading  of 
Registered  Interest  and  Principal  of 
Securities)  means  the  Department's 
program  under  which  eligible  securities 
are  authorized  to  be  separated  into 
principal  and  interest  components,  and 
transferred  separately.  These 
components  are  maintained  in  book- 
entry  accounts,  and  transferred,  in 
TRADES. 


Yield,  also  referred  to  as  "yield  to 
matiuity,"  means  the  aimualized  rate  of 
return  to  maturity  on  a  fixed-principal 
security  expressed  as  a  percentage.  For 
an  inflation-indexed  security,  yield 
means  the  real  yield.  (See  Appendix  B.) 

3.  Section  356.3  is  amendeo  by 
revising  the  introductory  paragraph  and 
the  heading  of  paragraph  (a)  and 
removing  footnote  1;  adding  three 
sentences  at  the  end  of  para^ph  (a); 
and  adding  a  second  sentence  at  the  end 
of  paragraph  (b),  to  read  as  follows; 

S  356.3    Book-entry  McurltlM  and 
systMTts. 

Seciuities  issued  subject  to  this  Part 
shall  be  held  and  transferred  in  either  of 
the  two  book-entry  securities  systems — 
TRADES  or  TREASURY  DIRECT— 
described  in  this  section.  Securities  are 
maintained  and  transferred,  to  the 
extent  authorized  in  31  CFR  part  357,  in 
these  two  book-entry  systems  at  their 
par  amount,  e.g.,  for  inflation-indexed 
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securities,  adjustments  for  inflation  will 
not  be  included  in  this  amount. 
Securities  may  be  transferred  from  one 
system  to  the  other  in  accordance  with 
Treasury  regulations  governing  book- 
entry  Treasury  bills,  notes,  and  bonds. 
See  Department  of  the  Treasury 
Circular,  Pubhc  Debt  Series  No.  2-86,  as 
amended  (31  CFR  Part  357). 

(a)  Treasury/Reserve  Automated  Debt 
Entry  System  (TRADES).  *   *   *  For 
accounts  maintained  in  TRADES, 
Treasury  discharges  its  payment 
obligations  when  payment  is  credited  to 
the  applicable  account  maintained  at  a 
Federal  Reserve  Bank  or  payment  is 
made  in  accordance  with  the 
instructions  of  the  person  or  entity 
maintaining  such  account.  Further, 
neither  Treasury  nor  the  Federal 
Reserve  Banks  have  any  obligations  to, 
nor  will  they  recognize  any  claims  of, 
any  person  or  entity  that  does  not  have 
an  account  at  a  Federal  Reserve  Bank.  In 
addition,  neither  Treasury  nor  the 
Federal  Reserve  Banks  will  recognize 
the  claims  of  any  person  or  entity  with 
respect  to  any  accounts  not  maintained 
at  a  Federal  Reserve  Bank. 

(b)  *   *   *  In  TREASURY  DIRECT, 
Treasury  discharges  its  payment 
obligations  when  payment  is  made  to  a 
depository  institution  for  credit  to  the 
account  specified  by  the  owTier  of  the 
seciirity,  or  when  payment  is  made  in 
accordance  with  the  instructions  of  the 
owner  of  the  security. 

•  •        •        •        * 

4.  Section  356.5  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§356.5    Description  of  securities. 

Securities  offered  pursuant  to  this 
Part  are  offered  exclusively  in  book- 
entry  form  and  are  direct  obhgations  of 
the  United  States,  issued  under  Chapter 
31  of  Title  31  of  the  United  States  Code. 
The  securities  are  subject  to  the  terms 
and  conditions  set  forth  in  this  Part, 
including  the  appendices,  as  well  as  the 
regulations  governing  book-entry 
Treasury  bills,  notes,  and  bonds  (31  CFR 
Part  357),  and  the  offering 
announcements,  all  to  the  extent 
applicable.  When  the  Department  issues 
additional  securities  with  the  same 
CUSIP  number  as  outstanding 
securities,  all  securities  with  the  same 
CUSIP  number  are  considered  the  same 
seairity. 

•  *        •        •        • 

(b)  Treasury  notes. 
(1)  Treasury  fixed-principal  ^  notes. 
Treasury  fixed-principal  notes  are 


issued  with  a  stated  rate  of  interest  to  be 
applied  to  the  par  amount,  have  interest 
payable  semiannually,  and  are 
redeemed  at  their  par  amount  at 
maturity.  They  are  sold  at  discount,  par, 
or  premium,  depending  upon  the 
auction  results.  They  have  maturities  of 
at  least  one  year,  but  not  more  than  ten 
years. 

(2)  Treasury  inflation-indexed  notes. 
Treasury  inflation-indexed  notes  are 
issued  with  a  stated  rate  of  interest  to  be 
apphed  to  the  inflation-adjusted 
principal  on  each  interest  payment  date, 
have  interest  payable  semiaimually.  and 
are  redeemed  at  matiuity  at  their 
inflation-adjusted  principal,  or  at  their 
par  amount,  whichever  is  greater.  They 
are  sold  at  discount,  par,  or  premium, 
depending  upon  the  auction  results. 
They  have  maturities  of  at  least  one 
year,  but  not  more  than  ten  years.  (See 
Appendix  B  for  price  and  interest 
payment  calculations  and  Appendix  C 
for  Investment  Considerations.) 

(c)  Treasury  bonds. 

(1)  Treasury  fixed-principal  bonds. 
Treasury  fixed-principal  bonds  are 
issued  with  a  stated  rate  of  interest  to  be 
applied  to  the  par  amount,  have  interest 
payable  semiannually,  and  are 
redeemed  at  their  par  amount  at 
maturity.  They  are  sold  at  discount,  par, 
or  premium,  depending  upon  the 
auction  results.  They  typically  have 
maturities  of  more  than  ten  years. 

(2)  Treasury  inflation-indexed  bonds. 
Treasury  inflation-indexed  bonds  are 
issued  with  a  stated  rate  of  interest  to  be 
applied  to  the  inflation-adjusted 
principal  on  each  interest  payment  date, 
have  interest  payable  semiannually,  and 
are  redeemed  at  maturity  at  their 
inflation-adjusted  principal,  or  at  their 
par  amount,  whichever  is  greater.  They 
are  sold  at  discount,  par,  or  premium, 
depending  upon  the  auction  results. 
They  typically  have  maturities  of  more 
than  ten  years.  (See  Appendix  B  for 
price  and  interest  payment  calculations 
and  Appendix  C  for  Investment 
Considerations.) 

5.  Section  356.10  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph,  before  the  parenthetical  last 
sentence,  to  read  as  follows; 

§  356. 1 0    Offering  announcement 

*   *   *  Accordingly,  bidders  should 
read  the  applicable  offering 
announcement  in  conjunction  with  this 
Part.  •   •  • 

6.  Section  356.12  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a);  revising  paragraphs  (b)(2),  (c)(l)(i) 


'  The  term  "fixed-principal"  is  used  in  this  Part 
to  distinguish  such  securities  from  "inflation- 
indexed"  securities.  Fixed-principal  notes  and 


fixed-principal  bonds  are  referred  to  as  "notes"  and 
"bonds"  in  ofScial  Treasury  publications,  such  as 
offering  announcements  and  auction  results  press 
releases,  as  well  as  in  auction  systems. 


and  (ii);  and  adding  new  paragraph 
(c)(l)(iii)  to  read  as  follows: 

§  356. 12    No  ncompetiti ve  ar>d  competitive 
bidding. 

(a)  General.  All  bids,  including  bids 
for  reopenings,  must  state  the  par 
amount  of  securities  bid  for  and  must 
equal  or  exceed  the  minimiun  bid 
amount  stated  in  the  offering 
announcement.  *  •   • 

(b)*  •  • 

(2)  Additional  restrictions.  A  bidder 
may  not  bid  noncompetitively  for  its 
own  account  if,  in  the  security  being 
auctioned,  it  holds  or  has  held  a 
position  in  whe.i-issued  trading  or  in 
futures  or  forward  contracts  at  any  time 
between  the  date  of  the  offering 
announcement  and  the  designated 
closing  time  for  the  receipt  of 
competitive  tenders.  •   •   • 

(c)*   *   * 

(D*  *  * 

(i)  Treasury  binS.  A  comjietitive  bid 
must  show  the  discount  rate  bid, 
expressed  with  two  decimals,  e.g..  3.10. 
Fractions  may  not  be  used. 

(ii)  Treasury  fixed-principal 
securities.  A  competitive  bid  must  show 
the  yield  bid.  expressed  with  three 
decimals,  e.g.,  4.170.  Fractions  may  not 
be  used 

(iii)  Treasury  inflation-indexed 
securities.  A  competitive  bid  must  show 
the  real  yield  bid,  expressed  with  three 
decimals,  e.g.,  3.070.  Fractions  may  not 
be  used. 
ft        «         *         •        * 

7.  Section  356.13  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  356.1 3    Net  long  position. 

(a)  Reporting  net  long  positions.  When 
bidding  competitively,  a  bidder  must 
report  the  amount  of  its  net  long 
position  when  the  total  of  all  of  its  bids 
in  an  auction  plus  the  bidders  net  long 
position  in  the  security  being  auctioned 
equals  or  exceeds  the  net  long  position 
reporting  threshold  amount.  The 
threshold  amount  for  any  particular 
security  will  tie  as  stated  in  the  offering 
announcement  for  that  security  (See 
§  356.10.)  That  amount  will  be  $2 
biUion  for  bills,  notes,  and  bonds  unless 
otherwise  stated  in  the  offering 
announcement.  For  example,  the  net 
long  position  reporting  threshold 
amount  may  be  less  than  $2  bilhon  for 
smaller  security  offerings,  e.g..  certain 
inflation-indexed  securities  or  cash 
management  bills.  If  the  bidder  either 
has  no  position  or  has  a  net  short 
position  and  the  total  of  all  of  its  bids 
equals  or  exceeds  the  threshold  amount, 
e.g.,  $2  billion,  a  net  long  position  of 
zero  must  be  reported.  •   *   • 
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8.  Section  356.17  is  amended  by 
revising  the  last  sentence  in  the 
introductory  paragraph  and  the 
introductory  text  of  paragraphs  (a)  and 
(b)  to  read  as  follows: 

S356.17    Rasponslbillty  for  payment 
*  *  *  The  specific  requirements, 
outlined  in  this  section,  depend  on 
whether  awarded  securities  will  be 
deUvered  in  TREASURY  DIRECT  or 
TRADES. 

(a)  TREASURY  DIRECT.  For  securities 
to  be  held  in  TREASURY  DIRECT, 
payment  of  the  par  amount  and 
announced  accrued  interest  and/or 
inflation  adjustment,  if  any.  must  be 
submitted  with  the  tender  unless  other 
provisions  have  been  made,  such  as 
payment  by  an  authorized  electronic 
means  providing  for  immediately 
available  funds  or  by  charge  to  the  funds 
account  of  a  depository  institution. 

(b)  TRADES.  For  securities  to  be  held 
in  TRADES,  payment  of  the  par  amount 
and  announosd  accrued  interest  and/or 
inflation  adjustment,  if  any,  must  be 
submitted  with  the  tender  unless  other 
provisions  have  been  made,  such  as 
payment  by  an  authorized  electronic 
means  providing  for  immediately 
available  funds  or  by  charge  to  the  funds 
account  of  a  depository  institution. 

*  •        •        •        * 

9.  Section  356.20  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  and  adding  a  sentence  to 
the  end  of  paragraph  (c)(2)  to  read  as 
follows: 

f  366.20    Detarmtnation  of  auction  awards. 

*  *        •        •        • 

(c)  Determining  purchase  prices  for 
awarded  securities.  Price  calculations 
will  be  rounded  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.954.  (See  Appendix  B.) 

*  *         •        •        * 

(2)  *   •   •  For  inflation-indexed 
securities,  the  price  of  such  securities 
will  be  the  price  equivalent  to  the 
highest  real  yield  at  which  bids  were 
accepted. 

10.  Section  356.25  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)(2),  and  adding  paragraph  (d)  to  read 
as  follows: 

1366,25    Paymant  for  awarded  aecuntlM. 


(a)  •  •  • 

(2)  *  •  *  Such  additional  amount 
may  be  due  if  the  auction  calculations 
result  in  a  premiimi  or  if  accrued 
interest  and/or  inflation  adjustment  is 
due. 


(d)  Amount  of  payment  for  awarded 
securities.  The  payment  amount  for 
awarded  securities  will  be  the 
settlement  amount  as  defined  in  §  356.2. 
(See  formulas  in  Appendix  B.) 

11.  Section  356.30  is  amended  by 
redesignating  the  text  of  the  current 
section  as  (a),  adding  a  heading  of 
"General"  and  revising  the  last  sentence 
in  newly  redesignated  paragraph  (a), 
and  adding  paragraph  fb)  to  read  as 
follows: 

§  356.30    Payment  of  principa'  and  Interest 
on  notes  and  bonds. 

(a)  General.  *   *   *  In  the  event  any 
principal  or  interest  payment  date  is  not 
a  business  day,  the  amount  is  payable 
(without  additional  interest)  on  the  next 
business  day. 

(b)  Treasury  inflation-indexed 
securities.  At  maturity,  the  inflation- 
adjusted  principal  will  be  paid,  ualess 
the  inflation-adjusted  principal  is  less 
than  the  par  amount  of  the  security,  in 
which  case  an  additional  amount  will 
be  paid  at  maturity  so  that  the 
additional  amoimt  plus  the  inflation- 
adjusted  principal  equals  the  par 
amount.  If  a  security  has  been  stripped, 
any  such  additional  amount  will  be  paid 
at  maturity  to  holders  of  principal 
components  only.  Regardless  of  whether 
or  not  an  additional  amount  is  paid,  the 
final  interest  payment  will  be  based  on 
the  inflation-adjusted  principal  at 
maturity. 

12.  Section  356.31  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (b).  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (g) 
and  (h)  respectively,  adding  new 
paragraphs  (c)  through  (f),  adding  a 
third  and  fourth  sentence  to  newly 
redesignated  paragraph  (g)  and  revising 
newly  redesignated  paragraph  (h)  to 
read  as  follows: 

§356.31     STRIPS. 

(a)  General.  A  note  or  bond  may  be 
designated  in  the  offering 
announcement  as  eligible  for  the 
STRIPS  program.  At  the  option  of  the 
holder,  and  generally  at  any  time  from 
its  issue  date  until  its  call  or  maturity, 
any  such  security  may  be  "stripped," 
i.e.,  divided  into  separate  principal  and 
interest  components.  A  short  or  long 
first  interest  payment  and  all  interest 
payments  within  a  callable  period  are 
not  ehgible  to  be  stripped  from  the 
principal  component.  The  CUSIP 
numbers  and  payment  dates  for  the 
principal  and  interest  components  are 
provided  in  the  offering  annoimcement 
if  not  previously  announced. 

(b)  Minimum  par  amounts  required 
for  STRIPS.  For  a  note  or  bond  to  be 
stripped  into  the  components  described 


above,  the  par  amount  of  the  note  or 
bond  must  be  in  an  amount  that,  based 
on  its  interest  rate,  would  produce  a 
semiannual  interest  payment,  before 
adjustment  for  inflation,  in  a  multiple  of 
$1,000.  •  •  * 

(c)  Principal  components  stripped 
from  fixed-principal  securities. 
Principal  components  stripped  from 
fixed-principal  securities  are 
maintained  in  accounts,  and  transferred, 
in  TRADES  at  their  par  amount.  The 
principal  components  have  a  CUSIP 
number  that  is  different  from  the  CUSIP 
number  of  the  fully-constituted 
(unstripped)  secimty. 

(d)  Interest  components  stripped  from 
fixed-principal  securities.  Interest 
components  stripped  from  fixed- 
principal  securities  are  maintained  in 
accounts,  and  transferred,  in  TRADES  at 
their  original  payment  value,  which  is 
derived.by  applying  the  semiannual 
interest  rate  to  the  par  amoimt.  When  an 
interest  component  is  created,  the 
interest  payment  date  becomes  the 
maturity  date  for  the  component.  All 
such  components  with  the  same 
matuirity  date  have  the  same  CUSIP 
number,  regardless  of  the  underlying 
security  from  which  the  interest 
payments  were  stripped.  All  interest 
components  have  CUSIP  nimtibers  that 
are  different  from  the  CUSIP  number  of 
any  fully-constituted  security  and  any 
principal  component. 

(e)  Principal  components  stripped 
from  inflation-indexed  securities. 
Principal  components  stripped  from 
inflation-indexed  securities  are 
maintained  in  accounts,  and  transferred, 
in  TRADES  at  their  par  amount.  At 
maturity,  the  holder  will  receive  the 
inflation-adjusted  principal  value  or  the 
par  amoimt,  whichever  is  greater.  (See 

§  356.30.)  Principal  components  have  a 
CUSIP  number  that  is  different  fit)m  the 
CUSIP  number  of  the  fully-constituted 
security. 

(f)  Interest  components  stripped  from 
inflation-indexed  securities.  Interest 
components  stripped  from  inflation- 
indexed  securities  are  maintained  in 
accounts,  and  transferred,  in  TRADES  at 
their  original  payment  value,  which  is 
derived  by  applying  the  semiannual 
interest  rate  to  the  par  amount.  When  an 
interest  component  is  created,  the 
interest  payment  date  becomes  the 
maturity  date  for  the  component.  Each 
such  component  has  a  unique  CUSIP 
number  that  is  different  from  the  CUSIP 
number  of  any  interest  components 
stripped  from  different  securities,  even 
if  the  components  have  the  same 
maturity  date.  All  interest  components 
have  CUSIP  numbers  that  are  (Cerent 
fix)m  the  CUSIP  number  of  any  fully- 
constituted  security  and  any  principal 
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component.  At  maturity,  the  payment  to 
the  holder  will  be  derived  by  applying 
the  semiannual  interest  rate  to  the 
inflation-adjusted  principal  of  the 
underlying  security. 

(g)  Reconstituting  a  security.  *   *   • 
Interest  components  stripped  from 
inflation-indexed  securities  are  different 
from  interest  components  stripped  from 
fixed-principal  securities  and, 
accordingly,  are  not  interchangeable  for 
reconstitution  purposes.  Interest 
components  stripped  from  one  inflation- 
indexed  security  are  not  interchangeable 
for  reconstitution  purposes  with  interest 


components  stripped  from  another 
inflation-indexed  security. 

(h)  Applicable  regulations.  Unless 
otherwise  provided  in  this  Part,  notes 
and  bonds  stripped  into  their  STRIPS 
components  are  governed  by  Subparts 
A,  B  and  D  of  Part  357  of  this  title. 

13.  Section  356.32  is  revised  to  read 
as  follows; 

§356.32    Taxation. 

(a)  General.  Securities  issued  under 
this  Part  are  subject  to  all  applicable 
taxes  imposed  under  the  Internal 
Revenue  Code  of  1986,  or  successor 


Under  section  3124  of  Title  31,  United 
States  Code,  the  securities  are  exempt 
from  taxation  by  a  State  or  political 
subdivision  of  a  State,  except  for  State 
estate  or  inheritance  taxes  and  other 
exceptions  as  provided  in  that  section. 

(b)  Treasury  inflation-indexed 
securities.  Special  federal  income  tax 
rules  for  inflation-indexed  securities, 
and  principal  and  interest  components 
stripped  from  such  securities,  are  set 
forth  in  Internal  Revenue  Service 
regulations.  • 

BILUNQ  COD€  4810-3*-W 
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14.   Appendix  B  to  Part  356  is  amended  by  revising  the  list 
of  section  titles,  and  adding  two  new  paragraphs  following 
the  list  to  read  as  follows: 

APPENDIX  B  TO  PART  3 5 6 -- FORMULAS  AND  TABLES 

I.  Computation  of  Interest  on  Treasury  Bonds  and  Notes. 

II.  Formulas  for  Conversion  of  Fixed- Principal  Security 
Yields  to  Equivalent  Prices. 

III.  Formulas  for  Conversion  of  Inflation- Indexed 
Security  Yields  to  Equivalent  Prices. 

IV.  Computation  of  Purchase  Price,  Discount  Rate,  and 
Investment  Rate  (Coupon -Equivalent  Yield)  for  Treasury 
Bills. 

The  numbers  in  chis  appendix  are  examples  given  for 
illustrative  purposes  only  and  are  in  no  way  a  prediction  of 
interest  rates  on  any  bills,  notes,  or  bonds  issued  under 
this  Part. 

In  some  of  the  following  examples,  intermediate 
rounding  is  used  to  allow  the  reader  to  follow  the 
calculations.   In  act-ual  practice,  the  Department  generally 
does  not  round  prior  to  determining  the  final  result. 
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15.   Appendix  B,  Section  I  is  sunended  as  follows:   by 
redesignating  paragraphs  A  through  D  and  their  corresponding 
Exan^les  as  paragraphs  A.l.  through  A. 4.  respectively,  and 
adding  a  new  title  for  paragraph  A,  revising  newly 
redesignated  paragraph  A.l.,  revising  the  first  sentence  in 
newly  redesignated  paragraphs  A. 2.,  A. 3.  and  its  Example, 
and  A. 4.  and  its  Example;  by  adding  a  new  paragraph  B;  and 
by  redesignating  paragraph  E  as  paragraph  C,  revising  the 
second  paragraph,  adding  a  third  paragraph  prior  to  the 
Examples  in  newly  redesignated  paragraph  C,  redesignating 
the  headings  for  Examples  C. (1)  and  (2)  as  C. (l) (i)  and 
C.  (1)  (ii)  respectively,  and  adding  a  new  heading  for  Exait5)le 
C.(l). 

I.  COMPUTATZON  OP  ZHTBRBST  ON  TREASURY  BONDS  AND  NOTES 

A.  Treasurv  Fixed- Principal  Securities 
1.   Regular  Half -Year  Payment  Period 

Interest  on  marketable  fixed-principal  securities  is 
payable  on  a  semiannual  basis.   The  regular  interest  payment 
period  is  a  full  half-year  of  six  calendar  months.   Examples 
of  half-year  periods  are:   (1)  February  15  to  August  15, 
(2)  May  31  to  November  30,  and  (3)  February  29  to  August  31 
■  (in  a  leap  year) .   Calculation  of  an  interest  payment  for  a 
fixed-principal  security  with  a  par  amount  of  $1,000  and  an 
interest  rate  of  8%  is  made  in  this  manner: 
($1,000  X  .08)/2  =  $40.  Specifically,  a  semiannual  interest 
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payment  represents  one -half  of  one  year's  interest,  and  is 
computed  on  this  basis  regardless  of  the  actual  niimber  of 
days  in  the  half-year. 


2.   Daily  Interest  Decimal 

In  cases  where  an  interest  payment  period  for  a  fixed- 
principal  security  is  shorter  or  longer  than  six  months  or 
where  accrued  interest  is  payable  by  an  investor,  a  daily 
interest  decimal,  based  on  the  actual  number  of  days  in  the 
half-year  or  half-years  involved,  must  be  computed.  *♦* 


***** 


3 .  Short  First  Payment  Period 

In  cases  where  the  first  interest  payment  period  for  a 
fixed-principal  security  covers  less  than  a  full  half-year 
period  (a  "short  coupon"),  the  daily  interest  decimal  is 
multiplied  by  the  number  of  days  from,  but  not  including, 
the  issue  date  to,  and  including,  the  first  interest  payment 
date,  resulting  in  the  amount  of  the  interest  payable  per 
$1,000  par  amount.  ♦** 

EXAMPLE.   A  2 -year  fixed-principal  note  paying  8-3/8% 
interest  was  issued  on  July  2,  1990,  with  the  first  interest 
payment  on  December  31,  1990.  *♦♦ 

4.  Long  First  Payment  Period 

In  cases  where  the  first  interest  payment  period  for  a 
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fixed -principal  security  covers  more  than  a  full  half-year 
period  (a  "long  coupon"),  the  daily  interest  decimal  is 
multiplied  by  the  number  of  days  from,  but  not  including, 
the  issue  date  to,  and  including,  the  last  day  of  the 
fractional  period  that  ends  one  full  half-year  before  the 
interest  payment  date.  *** 

EXAMPLE.   A  5 -year  2 -month  fixed -principal  note  paying 
7-7/8%  interest  was  issued  on  December  3,  1990,  with  the 
first  interest  payment  due  on  August  15,  1991.  ♦** 

B.  Treasury  Inflation- Indexed  Securities 
1.   Indexing  Process 

Interest  on  marketcUDle  Treasury  inflation- indexed 
securities  is  payal)le  on  a  semiaimual  basis.   The  inflation- 
indexed  securities  are  issued  with  a  stated  rate  of  interest 
which  remains  constant  for  the  term  of  the  particular 
security.   Interest  payments  are  based  on  the  security's 
inflation-adjusted  principal  at  the  time  interest  is  paid. 
This  adjustment  is  made  by  multiplying  the  par  amount  of  the 
security  by  the  applicaible  Index  Ratio. 


2.   Index  Ratio 

The  nximerator  of  the  Index  Ratio,  the  Ref  CPIo^,  is  the 
index  number  applicable  for  a  specific  day,  and  the 
denominator  of  the  Index  Ratio  is  the  Ref  CPI  applicable  for 
the  original  issue  date.   However,  when  the  dated  date  is 
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different  from  the  original  issue  date,  the  denominator  is 
the  Ref  CPI  applicable  for  the  dated  date.   The  formula  for 
calculating  the  Index  Ratio  is: 


Index  Ratio 


Doe 


Ref    CPI 


luuc  Dale 


Where  Date  =  valuation  date 

3.   Reference  CPI 

The  Ref  CPI  for  the  first  day  of  any  calendar  month  is 
the  CPI  for  the  third  preceding  calendar  month.   For 
example,  the  Ref  CPI  applicable  to  April  1  in  any  year  is 
the  CPI  for  January,  which  is  reported  in  February.   The  Ref 
CPI  for  any  other  day  of  a  month  is  determined  by  a  linear 
interpolation  between  the  Ref  CPI  applicable  to  the  first 
day  of  the  month  in  which  such  day  falls  (in  the  example, 
January)  and  the  Ref  CPI  applicable  to  the  first  day  of  the 
next  month  (in  the  example,  February).   For  purposes  of 
interpolation,  calculations  with  regard  to  the  Ref  CPI  and 
the  Index  Ratio  for  a  specific  date  will  be  truncated  to  six 
decimal  places  and  rounded  to  five  decimal  places  such  that 
the  Ref  CPI  and  the  Index  Ratio  for  that  date  will  be 
expressed  to  five  decimal  places.   The  formula  for  the  Ref 
CPI  for  a  specific  date  is: 


Ref  CPId^c  =  Ref  CPI^  ^  ^  "  '''  [Ref  CPI^,  ^ ,  -  Ref  CPIy] 
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Where  Date  =  valuation  date 

D  =  the  number  of  days  in  the  month  in  which  Date  falls 

t  =  the  calendar  day  corresponding  to  Date 

CPIm  =  CPI  reported  for  the  calendar  month  M  by  the  Bureau 

of  Labor  Statistics 
Ref  CPIm  =  Ref  CPI  for  the  first  day  of  the  calendar  month 
in  which  Date  falls,  e.g.,  Ref  CPI^prti  is  the 

fPT 

^^ -^Jtiuiuy 

Ref  CPIm+1  =  Ref  CPI  for  the  first  day  of  the  calendar  month 
immediately  following  Date 

For  example,  the  Ref  CPI  for  April  15,  1996  is 
calculated  as  follows: 


Ref     CPI;,pril  15.  1996    =    Ref     CPI;,prill.l996    + 

^    [Ref   CPIm^,.,„«   -    Ref   CPI^p^.  1. 1^^*] 
30 


where  D  =   30,    t   =   15 


Ref    CPI^^prii  i_  1996    - 


Ref     CPI^ay  1^1996    = 


154.40,  the  non- seasonally  adjusted 
CPI-U  for  January  1996. 
154.90,  the  non- seasonally  adjusted 
CPI-U  for  February  1996. 


Putting  these  values  in  the  equation  above: 
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Ref  CPI^pn,  .5.  .996  =  154.40  .  14  ri54.90  -  154.40] 

30 

Ref  CPI^p^.j,,^  =  154.633333333 

This  value  truncated  to  six  decimals  is  154.633333; 
rounded  to  five  decimals  it  is  154.63333. 

To  calculate  the  Index  Ratio  for  April  16,  1996,  for  an 
inflation- indexed  security  issued  on  April  15,  4.996,  the  Ref 
CPlAprii  16, 1996  n\ust  first  be  calculated.   Using  the  same  values 
in  the  equation  above  except  that  t  =  16,  the  Ref  CPI^pni i6. 1996 
is  154.65000. 

The  Index  Ratio  for  April  16,  1996  is: 
Index  Ratio^prtis,  ,096  =  154.65000/154.63333  =  1.000107803. 

This  value  truncated  to  six  decimals  is  1.000107; 
rounded  to  five  decimals  it  is  1.00011. 

4.   Index  Contingencies 

If  a  previously  reported  CPI  is  revised.  Treasury  will 
continue  to  use  the  previously  reported  CPI  in  calculating 
the  principal  value  and  interest  payments. 

If  the  CPI  is  rebased  to  a  different  year.  Treasury 
will  continue  to  use  the  CPI  based  on  the  base  reference 
period  in  effect  when  the  security  was  first  issued,  as  long 
as  that  CPI  continues  to  be  published. 

If,  while  an  inflation- indexed  security  is  outstanding, 
the  applicable  CPI  is:  'D    discontinued,  (2)  in  the 
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judgment  of  the  Secretary,  fundamentally  altered  in  a  manner 
materially  adverse  to  the  interests  of  an  investor  in  the 
security,  or  (3)  in  the  judgment  of  the  Secretary,  altered 
by  legislation  or  Executive  Order  in  a  manner  materially 
adverse  to  the  interests  of  an  investor  in  the  security, 
Treasury,  after  consulting  with  the  Bureau  of  Labor 
Statistics,  or  any  successor  agency,  will  substitute  an 
appropriate  alternative  index.  Treasury  will  then  notify 
the  public  of  the  substitute  index  and  how  it  will  be 
applied.   Determinations  of  the  Secretary  in  this  regard 
will  be  final. 

If  the  CPI  for  a  particular  month  is  not  reported  by 
the  last  day  of  the  following  month,  the  Treasury  will 
announce  an  index  number  based  on  the  last  twelve -month 
change  in  the  CPI  availcQjle.  Any  calculations  of  the 
Treasury's  payment  obligations  on  the  inflation- indexed 
security  that  rely  on  that  month's  CPI  will  be  based  on  the 
index  number  that  the  Treasury  has  announced.   For  example, 
if  the  CPI  for  month  M  is  not  reported  timely,  the  formula 
for  calculating  the  index  number  to  be  used  is: 


CPI 


M 


CPI 


Ml 


^^£1 


CPI 


M-l 

Ml  3 


1 

n 


Generalizing  for  the  last  reported  CPI  issued  N  months 
prior  to  month  M: 
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CPIm  =  CPIm.n  X  :  CPI^.^  ;  ^ 


CPI 


M-N-i2 


If  it  is  necessary  to  use  these  formulas  to  calculate 
an  index  number,  it  will  be  used  for  all  subsequent 
calculations  that  rely  on  chat  month's  index  number  and  will 
not  be  replaced  by  the  actual  CPI  when  it  is  reported, 
except  for  use  in  the  above  formulas.   When  it  becomes 
necessary  to  use  the  above  formulas  to  derive  an  index 
number,  the  last  CPI  that  has  been  reported  will  be  used  to 
calculate  CPI  numbers  for  months  for  which  the  CPI  has  not 
been  reported  timely. 

5.   Computation  of  Interest  for  a  Regular  Half -Year  Payment 
Period 

Interest  on  marketable  Treasury  inflation- indexed 
securities  is  payable  on  a  semiannual  basis.   The  regular 
interest  payment  period  is  a  full  half-year  or  six  calendar 
months.   Examples  of  half-year  periods  are  January  15  to 
July  15,  and  April  15  to  October  15.   An  interest  payment 
will  be  a  fixed  percentage  of  the  value  of  the  inflation- 
adjusted  principal,  in  current  dollars,  for  the  date  on 
which  it  is  paid.   Interest  payments  will  be  calculated  by 
multiplying  one-half  of  the  specified  annual  interest  rate 
for  the  inflation- indexed  securities  by  the  inflation- 
adjusted  principal  for  the  interest  payment  date. 
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Specifically,  a  semiannual  interest  payment  is  conputed  on 
the  basis  of  one -half  of  one  year's  interest  regardless  of 
the  actual  number  of  days  in  the  half-year. 

Excimple.   A  10 -year  inflation- indexed  note  paying  3% 
interest  was  issued  on  July  15,  1996,  with  the  first 
interest  payment  on  January  15,  1997.  The  Ref  CPI  on  July 
15,  1996  (Ref  CPly^^Q^)    was  120,  and  the  Ref  CPI  on  January 
15,  1997  (Ref  CPId^)  was  132.   For  a  par  amount  of  $100,000, 
the  inflation-adjusted  principal  on  January  15,  1997,  was 
(132/120)  X  $100,000,  or  $110,000.   This  amount  was  then 
multiplied  by  .03/2,  or  .015,  resulting  in  a  payment  of 
$1,650.00. 


C.  Accrued  Interest 


•  •••* 


For  a  fixed-principal  security,  if  accrued  interest 
covers  a  fractional  portion  of  a  full  half-year  period,  the 
number  of  days  in  the  full  half-year  period  and   the  stated 
interest  rate  will  determine  the  daily  interest  decimal  to 
be  used  in  computing  the  accrued  interest.   The  decimal  is 
multiplied  by  the  number  of  days  for  which  interest  has 
accrued.   If  a  reopened  fixed-principal  security  has  a  long 
first  interest  payment  period  (a  "long  coupon"),  and  the 
dated  date  for  the  reopened  issue  is  less  than  six  full 
months  before  the  first  interest  payment,  the  accrued 
interest  will  fall  into  two  separate  half-year  periods,  auad 
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a  separate  daily  interest  decimal  must  be  multiplied  by  the 
respective  number  of  days  in  each  half-year  period  during 
which  interest  has  accrued.   All  accrued  interest 
computations  are  rounded  to  five  decimal  places  for  a  $1,000 
inflation-adjusted  principal,  using  normal  rounding  pro- 
cedures.  Accrued  interest  for  a  par  eunount  of  securities 
greater  than  $1,000  is  calculated  by  applying  the 
appropriate  multiple  to  accrued  interest  payable  for  $1,000 
par  amount,  rounded  to  five  decimal  places. 

For  an  inflation- indexed  security,  accrued  interest 
will  be  calculated  as  shown  in  Section  III,  Paragraphs  A  and 
B  of  this  Appendix. 

EXAMPLES .   (1)  Fixed- Principal  Securities 
(i)  Involving  One  Half-Year:  *** 
(ii)  Involving  Two  Half-Years:  **♦ 

16.   Appendix  B,  Section  II  is  amended  by  removing  footnote 
1,  revising  the  Section  heading,  revising  the  definition  of 
"0=",  and  revising  the  headings  of  paragraphs  A  through  G  to 
read  as  follows: 

II.  FORMULAS  FOR  CONVERSION  OP 

FIXED -PRINCIPAL  SECORITY  YIELDS 

TO  EQUIVALENT  PRICES 
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•  ••** 


Definitions 

the  regular  annual  interest  per  $100,  payable 
semiannually,  e.g.,  10.125  (the  dollar  equivalent 
of  a  10-1/8%  interest  rate) 


♦  **♦♦ 


A.   For  fixed-principal  securities  with  a  regular  first 
interest  payment  period; 


*•••* 


B.  For  fixed-principal  securities  with  a  short  first 
interest  payment  period: 

***** 

C.  For  fixed-principal  securities  with  a  long  first 
interest  payment  period; 

***** 

D.  (1)  For  fixed-principal  securities  reopened  during  a 
regular  interest  period  where  the  purchase  price  includes 
predetermined  accrued  interest. 

(2)   For  new  fixed-principal  securities  accruing 
interest  from  the  coupon  frequency  date  immediately 
preceding  the  issue  date,  with  the  interest  rate  estft^li-8he<3 
in  the  auction  being  used  to  determine  the  accrued  interest 
payable  on  the  issue  date. 
***** 

E.  For  fixed-principal  securities  reopened  during  t;hg 
regular  portion  of  a  long  first  payment  period; 
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***** 


F-   For  fixed-principal  securities  reopened  during  a  short 
first  payment  period: 


***** 


G.   For  fixed-principal  securities  reopened  during  the 
fractional  portion  (initial  short  period)  of  a  long  first 
payment  period: 


***** 


17.   Appendix  B  is  amended  by  redesignating  Section  III  as 
Section  IV  and  adding  a  new  Section  III  to  read  as  follows: 

III.  FORMULAS  FOR  CONVERSION  OP 

INFLATION- INDEXED  SECURITY  YIELDS 

TO  EQUIVALENT  PRICES 

Definitions 
P  =  unadjusted  or  real  price  per  100  (dollars) 
P«j,  =  inflation  adjusted  price;  P  x  Index  RatiOu^ 
A  =  unadjusted  accrued  interest  per  $100  original  principal 
A^  =  inflation  adjusted  accrued  interest;  A  x  Index  RatiOo^ 
SA  =  settlement  amount  including  accrued  interest  in  current 

dollars  per  $100  original  principal;  P^j  +  A^^ 
r  =  days  from  settlement  date  to  next  coupon  date 
s  =  days  in  current  semiannual  period 
i  =  real  yield,  expressed  in  decimals  (e.g.,  0.0325) 
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C  =  real  annual  coupon,  payaJDle  semiannually,  in  terms  of 

real  dollars  paid  on  $100  initial,  or  real,  principal  of 
the  security 

n  =  number  of  full  semiannual  periods  from  issue  date  to 
maturity  date,  except  that,  if  the  issue  date  is  a 
coupon  frequency  date,  n  will  be  one  less  than  the 
number  of  full  semiannual  periods  remaining  until 
maturity.   Coupon  frequency  dates  are  the  two  semiainnual 
dates  based  on  the  maturity  date  of  each  note  or  bond 
issue.   For  example,  a  security  maturing  on  July  15, 
2026  would  have  coupon  frequency  dates  of  January  15  and 
July  15. 

V*  -  1/(1  +  i/2)°  =  present  value  of  1  due  at  the  end  of  n 
periods 

a.-,  =  (1  -  v")/(i/2)  -v  +  v^  +  v^+  ...  +V 

»  present  value  of  1  per  period  for  n  periods 

Date  =  valuation  date 

D  =  the  number  of  days  in  the  month  in  which  Date  falls 

t  -  calendar  day  corresponding  to  Date 

CPI  »  Consumer  Price  Index  number 

CPIm  =  CPI  reported  for  the  calendar  month  M  by  the  Bureau 
of  Labor  Statistics 

Ref  CPIm  =  reference  CPI  for  the  first  day  of  the  calendar 
month  in  which  Date  falls,  e.g.,  Ref  CPI^^p^i  is 
the  CPIj,„^ 

Ref  CPIm+1  =  reference  CPI  for  the  first  day  of  the  calendar 
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month  immediately  following  Date 
Ref  CPId^  -  Ref  CPI^  ^  [  (t  -  1) /D]  [Ref  CPIm+,  -  Ref  CPIJ 
Index  RatiOo^  =  Ref  CPI^/Ret   CPI^d-. 

A-   For  inflation- indexed  securities  with  a  regular 
first  interest  payment  pprind- 

Formulas t 


(C/2)  -  (C/2)a„-,  >  lOOv" 
^  "   1  >  (r/s)(i/2) -  f  (^  -  ^^/^^  (C/2) 


P^  =  P  X  Index  Ratio 


Dale 


A  =  [  (s  -  r) /s]  X  (C/2) 

A^  =  A  X  Index  Ratio^^ 

SA  =  P^  +  A^ 

Index  Ratioo^  =  Ref  CPl^^/Ret   CPI 


-luue  Date 


Example.   The  Treasury  issues  a  10 -year  inflation- 
indexed  note  on  July  15,  1996.   The  note  is  issued  at  a 
discount  to  yield  3.1%  (real) .   The  note  bears  a  3%  real 
coupon,  payable  on  January  15  and  July  15  of  each  year.   The 
base  CPI  index  applicable  to  this  note  is  120.'  Calculate 
the  settlement  amount. 


This  number  is  normally  derived  using  the 
interpolative  process  described  in  Appendix  B,  Section  I. 
Paragraph  B. 
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Definitions: 

C  =  3.00 

i  =  0.0310 

n  -  19  (There  are  20  full  semiannual  periods  but  n  is 

reduced  by  1  because  the  issue  date  is  a  coupon 

frequency  date.) 
r  =  184  (July  15,  1996  to  January  15,  1997) 
s  =  184  (July  15,  1996  to  January  15,  1997) 
Ref  CPId«.  =  120 
Ref  CPIj^D^  -  120 

Resolution: 

Index  Ratiojj^  -  Ref  CPIo^/Ref  CPI^^Drtt  -  120/120  -  1 
A  =  [(184  -  184)/184]  x  3/2  =  0 
A^  =  0  X  1  =  0 

v"  =  1/(1  +  i/2)"  -  1/(1  +  .031/2)"  -  0.74658863 
a„T  =  (1  -  v")/(i/2)  =  (1  -  0.74658863)/(. 031/2) 
=  16.34912065 


P  =  "^^.^'Z  '%^'--?,;,^°°--  -  ((s  -  r)/sl  (C/2, 
1  +  (r/s) (i/2) 


_  (3/2)  >  (3/2)  (16.34912065)  -^  100 (0 . 74658863)  _  r  ,^q^   _   194)  /i84l  (3/2) 
1  +  (184/184) (0.031/2) 


1.5  *   24.52368098  ^  74.658863  _  q 
1.01550000 
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r..aa.— arrnmi 


P   = 


100.68254398 
1.01550000 


P  =  99.145784 


P  =  99.146 


P»d,  =  P  5^  Index  Ratio 


Diu 


SA 


99.146  X  1  =  99 .  146 


SA  =  99.146  +  0  =  99  .  146 


B.  For  inflation- indexed  securities  reopened  during  a 
regular  interest  period  where  the  purchase  price  includes 
predetermined  accrued  interest: 

Bidding: 

The  dollar  amount  of  each  bid  is  in  terms  of  the  par 
amount.   For  example,  if  the  Ref  CPI  applicable  to  the  issue 
date  of  the  note  is  12  0,  and  the  reference  CPI  applicable  to 
the  reopening  issue  date  is  132,  a  bid  of  $10,000  will  in 
effect  be  a  bid  of  $10,000  x  (132/120),  or  $11,000. 


Ponmilas: 


(C/2)  *  iC/2)a„-,  *   100v° 
^'-   1^  (r/s)(i/2) -  n8-r)/8](C/2) 


P^  =  P  X  Index  RatiOp^ 
A  =  [{s  -  r)/s]  X  (C/2) 
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A^  -  A  X  Index  RatiOo.,, 

SA  -   P^   +  A^ 

Index  RatiOo^  =  Ref  CPIp^Ref  CPI,.^D-i 

Exan^le.   A  3%  10 -year  inflation- indexed  note  %ras 
issued  July  15,  1996,  due  July  15,  2006,  with  interest 
payments  on  January  15  and  July  15.   For  a  reopening  on 
April  15,  1997,  with  inflation  compensation  accruing  from 
July  15,  1996  to  April  15,  1997,  amd  accrued  interest 
accruing  from  January  15,  1997  to  April  15,  1997  (90  days), 
solve  for  the  price  per  100  (P)  at  a  real  yield,  as 
determined  in  the  reopening  auction,  of  3.40%.   Tie  base 
index  applicable  to  the  issue  date  of  this  note  is  120  amd 
the  reference  CPI  applicable  to  April  15,  1997,  is  132. 

Definitions: 

C  -  3.00 

i  »  0.0340 

n  =  18 

r  =  91  (April  15,  1997  to  July  15,  1997) 

s  -  181  (January  15,  1997  to  July  15,  1997) 

Ref  CPId^  -  132 

Ref  CPIu«eD^  =  120 

Resolution: 

Index  Rations  =  Ref  CPIo^/Ref  CPI^^d*  =  132/120  =  1.100 
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v»  =  1/(1  +  i/2)'  =  1/(1  +  .0340/2)"  =  0.73828296 
a.T  -  (1  -  v")/(i/2)  =  (1  -  0.73828296)/(. 0340/2) 
-  15.39512000 


(C/2)  +  (C/2)a„-,  ^  lOOv" 
P  =  ■ ~ -  [(s  -  r)/s]  (C/2) 


1  *  (r/s) (i/2 


p^  (3/2)  >  (3/2) (15.39512000)  *  100 (0 . 73828296)    r,    « 

1  -    (91/181)  (0.0340/2) -    f  ^^Q^  -  91)/181]  (3/2) 


P  =  ^-5  -23.09268  >  73.828296  .  ,90/181)  (1  5' 
1.00854696  v90/181)  (1 . 5, 


p  _  98.420976    ^  ^.cQc:r: 
^  "  1.00854696  "  0-^45856 


P  =  97.586905  -  0.745856 

P  -  96.841049 

P  -  96.841 

P^  =  P  X  Index  RatiOo^ 

P^  =  96.841  X  1.100  =  106.5251 


P^  =  106.525 


A  =  [(181  -  91)/181]  X  3/2  =  0.745856 

A^  ■=  A  X  Index  RatioD^e 

A^  -  0.745856  x  1.100  -  0.820442 

SA  =  P^  +  A^  =  106.525  +  0.820442 

SA  =  107.345442 

***** 


BtUMQ  COOE  4«10~3»-C 
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18.  Part  356  is  amended  by  adding 
new  Appendixes  C  and  D  to  read  as 
follows: 

Appendix  C  To  Pari  356 — ^Investment 
Considerations 

I.  Inflation-Indexed  Securities 

A.  Principal  and  Interest  Variability 

An  investment  in  securities  with  principal 
or  interest  deteimined  by  reference  to  an 
inflation  index  involves  factors  not 
associated  with  an  investment  in  a  fixed- 
principal  security.  Such  factors  may  include, 
without  limitation,  the  possibility  that  the 
inflation  index  may  be  subject  to  significant 
changes,  that  changes  in  the  index  may  or 
may  not  correlate  to  changes  in  interest  rates 
generally  or  with  changes  in  other  indices, 
that  the  resulting  interest  may  be  greater  or 
less  than  that  payable  on  other  securities  of 
similar  maturities,  and  that,  in  the  event  of 
sustained  deflation,  the  amount  of  the 
semiannual  interest  payments,  the  inflation- 
adjusted  principal  of  the  security,  and  the 
value  of  stripped  components,  will  decrease. 
However,  if  at  maturity  the  inflation-adjusted 
principal  is  less  than  a  security's  par  amount, 
'   an  additional  amount  will  be  paid  at  maturity 
so  that  the  additional  amount  plus  the 
inflation-adjusted  principal  equals  the  par 
amount.  Regardless  of  whether  or  not  such  an 
additional  amoimt  is  paid,  interest  jjayments 
will  always  be  based  on  the  inflation- 
adjusted  principal  as  of  the  interest  payment 
date.  If  a  security  has  been  stripped,  any  such 
additional  amount  will  be  paid  at  maturity  to 
holders  of  princip>al  components  only-  (See 
§356.30.) 

B.  Trading  in  the  Secondary  Market 

The  Treasury  securities  market  is  the 
lai^est  and  most  liquid  securities  market  in 
the  world.  While  Treasury  expects  that  there 
will  be  an  active  secondary  market  for 
inflation-indexed  securities,  that  market 
initially  may  not  be  as  active  or  liquid  as  the 
secondary  market  for  Treasury  fixed- 
principal  securities.  In  addition,  as  a  new 
product,  inflation-indexed  securities  ma>  not 
be  as  widely  traded  or  as  well  understood  as 
Treasury  fixed-principal  securities.  Lesser 
liquidity  and  fewer  market  participants  may 
result  in  larger  spreads  between  bid  and 
asked  prices  for  inflation-indexed  securities 
than  the  bid-asked  spreads  for  fixed-principal 
securities  with  the  same  time  to  maturity. 
Larger  bid-asked  spreads  normally  result  in 
higher  transaction  costs  and/or  lower  overall 
returns.  The  liquidity  of  an  inflation-indexed 
security  may  be  enhanced  over  time  as 
Treasury  issues  additional  amounts  or  more 
entities  participate  in  the  market. 

C.  Tax  Considerations 

Treasury  inflation-indexed  securities  and 
the  stripped  interest  and  principal 
components  of  these  securities  are  subject  to 
specific  tax  rules  provided  by  Treasury 
regulations  issued  under  sections  1275(d) 
and  1286  of  the  Internal  Revenue  Code  of 
1986,  as  amended. 

D.  Indexing  Issues 

While  the  CPI  measures  changes  in  prices 
for  goods  and  services,  movements  in  the  CPI 


that  have  occurred  in  the  ptast  are  not 
necessarily  indicative  of  changes  that  may 
occur  in  the  future. 

The  calculation  of  the  index  ratio 
incorp>orate8  an  approximate  three-month  lag, 
which  may  have  an  impact  on  the  trading 
price  of  the  securities,  particularly  during 
pteriods  of  significant,  rapid  changes  in  the 
index. 

The  CPI  is  reported  by  the  Bureau  of  Labor 
Statistics,  a  bureau  within  the  Department  of 
Labor.  The  Bureau  of  Labor  Statistics 
operates  independently  of  the  Treasury  and, 
therefore.  Treasury  has  no  control  over  the 
detennination,  calculation,  or  publication  of 
the  index.  For  a  discussion  of  how  the  CPI 
will  be  applied  in  various  situations,  see 
Appendix  B,  Section  I,  Paragraph  B.  In 
addition,  for  a  discussion  of  actions  that 
Treasury  would  take  in  the  event  the  CPI  is: 
discontinued;  in  the  judgment  of  the 
Secretary,  fundamentally  altered  in  a  manner 
materially  adverse  to  the  interests  of  an 
investor  in  the  security,  or.  in  the  judgment 
of  the  Secretary,  altered  by  legislation  or 
Executive  Order  in  a  manner  materially 
adverse  to  the  interests  of  an  investor  in  the 
security,  see  Appendix  B,  Section  I, 
Paragraph  B.4. 

Appendix  D  to  Part  356— Description  of  the 
Consumer  Price  Index 

The  Consumer  Price  Index  ("CPI")  for 
piuposes  of  inflation-indexed  securities  is 
the  non-seasonally  adjusted  U.S.  City 
Average  All  Items  Consumer  Price  Index  for 
All  Urban  Consumers,  published  monthly  by 
the  Bureau  of  Labor  Statistics  of  the 
Department  of  Labor.  The  CPI  is  a  measure 
of  the  average  change  in  consumer  prices 
over  time  in  a  fixed  market  basket  of  goods 
and  services.  Including  food,  clothing, 
shelter,  fuels,  transpwrtation,  charges  for 
doctors'  and  dentists'  services,  and  drugs. 

In  calculating  the  index,  price  changes  for 
the  various  items  are  averaged  together  with 
weights  that  represent  their  importance  in 
the  sp>ending  of  urban  households  in  the 
United  States.  The  contents  of  the  market 
basket  of  goods  and  services  and  the  weights 
assigned  to  the  various  items  are  up>dated 
periodically  to  take  into  account  changes  in 
consumer  expenditure  patterns 

The  CPI  is  expressed  in  relative  terms  in 
relation  to  a  time  base  reference  period  for 
which  the  level  is  set  at  100.  For  example, 
if  the  CPI  for  the  1982-84  reference  f)eriod 
is  100.0,  an  increase  of  16.5  percent  from  that 
period  would  be  shown  as  116.5.  The  CPI  for 
a  particular  month  is  released  and  published 
during  the  following  month.  From  time  to 
time,  the  CPI  is  rebased  to  a  more  recent  base 
reference  period.  The  base  reference  period 
for  a  particular  inflation-indexed  security 
will  be  provided  on  the  offering 
announcement  for  that  security. 

Further  details  about  the  CPI  may  be 
obtained  by  contacting  the  Bureau  of  Labor 
Statistics. 

19.  Exhibit  A  to  Part  356  is  amended  by 
adding  a  new  Section  IV  to  the  list  of  section 
titles  and  to  the  text  of  Exhibit  A  to  read  as 
follows: 


Exhibit  A  to  Part  356— Sample 
Announcements  of  Treasury  OChringi  to  tha 
PubUc 


rV.  Treasury  Inflation-Indexed  Note 
Announcement 


IV.  TREASURY  INFLATION -INDEXH) 
NOTE  ANNOUNCEMENT 

Embargoed  Until  2:30  P.M..  October  2,  20XX 
CONTACT:  Office  of  Financing.  202/219- 
3350 

Treasury  to  Auction  $5,500  Million  of  10- 
Year  Inflation-Indexed  Notes 

The  Treasury  will  auction  $5,500  million 
of  10-year  inflation-indexed  notes  to  raise 
cash,  in  addition,  there  is  $7,906  million  of 
puhlicly-held  securities  maturing  October  15. 
20XX.  ' 

In  addition  to  the  public  holdings.  Federal 
Peserve  Banks  hold  $327  million  of  the 
maturing  securities  for  their  own  accounts, 
which  may  be  exchanged  for  additional 
amounts  of  the  new  securities. 

The  maturing  securities  held  by  the  public 
include  $584  million  held  by  Federal  Reserve 
Banks  as  agents  for  foreign  and  international 
monetarv  authorities.  Amounts  bid  for  these 
accounts  by  Federal  Reserve  Banks  will  be 
added  to  the  offering. 

The  auction  will  be  conducted  in  the 
single-price  auction  format.  All  comp>etitive 
and  noncompetitive  awards  will  be  at  the 
highest  yield  of  accepted  comf)etitive 
tenders. 

Tenders  will  be  received  at  Federal  Reserve 
Banks  and  Branches  and  at  the  Bureau  of  the 
Public  Debt,  Washington.  D.C.  This  offering 
of  Treasury  securities  is  governed  by  the 
terms  and  conditions  set  forth  in  the  Uniform 
Offering  Circular  (31  CFR  Part  356)  for  the 
sale  and  issue  by  the  Treasury  to  the  public 
of  marketable  Treasury  bills,  notes,  and 
bonds 

Details  about    le  new  security  are  given  in 
the  attached  offering  highlights. 

Highlights  of  Treasury  Offering  to  the  Public 
of  10-Year  Inflation-Indexed  Notes  to  be 
Issued  October  15.  20XX 

October  2,  20XX 

Offering  Amount:  $5,500  million. 

Description  of  Offering- 
Term  and  tyi)e  of  security:  10-year  inflation- 
indexed  notes 
Series— D-20XX 
CUSIP  number— 91 2XXX  XX  X 
Auction  date — October  9.  20XX 
Issue  date— October  15.  20XX 
Dated  date— October  15,  20XX 
Maturity  date— October  15,  20XX 
Interest  Rate — Determined  based  on  the 

highest  accepted  bid 
Real  yield — Determined  at  auction 

Interest  pavTnent  dates:  April  15  and 
October  15 

Minimum  bid  amount — $1,000 
Multiples— $1,000 

Accrued  interest  payable  by  investor 
None. 

Premium  or  discount:  Determined  at 
auction. 
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STRIPS  Information: 

Minimum  amount  required — Determined  at 

auction 
Corpus  CUSIP  number— 91 2XXX  XX  X 

STRIPS  Information 

Due  dates  and  CL'SIP  numbers  for 
additional  TINTs:  912XXX 
April  15.  20XX— XXX 
October  15.  20XX— XX  X 
April  15.  20XX— XXX 
October  15,  20XX— XX  X 
April  15.  20XX— XXX 
October  15.  20XX— XX  X 
April  15.  20XX— XXX 
October  15.  20XX— XX  X 
April  15.  20XX— XXX 
October  15.  20XX— XX  X 
April  15.  20XX— XXX 
October  15,  20XX— XX  X 
April  15.  20XX— XXX 
October  15,  20XX— XX  X 


April  15.  20XX— XXX 
Ortober  15.  20XX-XX  X 
.^p.-,:  !5.  20XX— XX  X 
(>  tober  15.  20X>;— XX  X 
April  15   20XX— XXX 
Oitober  15,  20XX— XX  X 
bubmjssion  of  Bids 

Noncompetitive  bids: — Will  be  accepted  in 
full  up  to  S5.000.(K)0  at  the  highest 
accepted  yield 

Competitive  bids 

(1)  Must  be  expressed  as  a  real  yield  with 

three  decimals,  e.g.   3.120%. 

(2)  NVt  long  position  fur  each  bidder  must  be 

reported  when  the  sura  of  the  total  bid 
amen.::;;  at  all  Yields,  and  the  net  long 
position  '.'i  S billion  or  greater. 

(3)  Net  long  position  must  be  determined  as 

of  one  half-hour  prior  to  the  closing  time 
for  receipt  of  competitive  tenders 


Maximum  Recognized  Bid  at  a  Single 
Yield— 35%  of  public  offering. 
Maximum  Award — 35%  of  public  offering. 
Receipt  of  Tenders: 

Noncompetitive  tenders:  Prior  to  12:00  noon 
Eastern  Daylight  Saving  time  on  auction 
day. 
Competitive  tenders:  Prior  to  1:00  p.m. 

Eastern  Daylight  Saving  time  on  auction 
day. 
Payment  Terms:  Full  payment  with  tender 
or  by  charge  to  a  funds  account  at  a  Federal 
Reserve  Bank  on  issue  date. 

Indexing  Information: 
CPI  Base  Reference  Period:— 19XX-XX 
Ref  CPI  10/15/20XX:— XXX.XXXXX 
[FR  Doc.  96-33396  Filed  12-31-96;  10:08  am) 
BILUNO  CODE  4910-39-W 
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summary:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  announces  the  availability  of 
grant  funds  and  requests  proposals  for 
the  Special  Research  Grants  Program. 
Potato  Research.  The  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  1997  (Public  Law 
104-180)  appropriated  funds  for  special 
grants  for  agricultural  research  (7  U.S.C. 
450i(c)).  The  Special  Research  Grants 
Program  intends  to  use  $1,134,612  of 
this  appropriation  to  support  potato 
research  that  focuses  on  varietal 
development/testing. 

This  notice  sets  out  the  objectives  for 
these  projects,  the  eligibility  criteria  for 
projects  and  applicants,  the  application 
procedures,  and  the  set  of  instructions 
needed  to  apply  for  a  Potato  Research 
Project  grant.  To  obtain  application 
forms,  please  contact  the  Proposal 
Services  Unit,  Grants  Management 
Branch;  Office  of  Extramural  Programs 
USDA/CSREES  at  (202)  401-5048. 
When  calling  the  Proposal  Services 
Unit,  please  indicate  that  you  are 
requesting  forms  for  the  Special 
Research  Grants  Program,  Potato 
Research. 

DATES:  Applications  must  be  received 
on  or  before  February  7,  1997.  Proposals 
received  after  February  7,  1997,  will  not 
be  considered  for  funding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  James  Parochetti,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
STOP  2220.  Washington,  D.C.  20250- 
2220;  telephone  (202)  401-4354; 
Internet:  jparochetti@reeusda.gov. 

SUPPLEMENTARY  INFORMATTON: 

Part  I — General  Infonnation 

A.  Legislative  Authority 

The  authority  for  this  program  is 
contained  in  section  2(c)(1)(B)  of  the  Act 
of  August  4.  1965.  Pub.  L.  No.  89-106. 
as  amended  (7  U.S.C.  405i(c)(l)(B)). 

B.  Definitions 

For  the  purpose  of  awarding  grants 
under  this  program,  the  following 
definitions  are  applicable: 


(1)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research.  Education,  and  Extension 
Service  (CSREES)  and  any  other  officer 
or  employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

(2)  Authorized  departmental  officer 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instnmaents  on 
behalf  of  the  Secretary. 

(3)  Authorized  organizational 
representative  means  the  president, 
chief  executive  officer  or  functional 
equivalent  of  the  applicant  organization 
or  the  official,  designated  by  the 
president,  chief  executive  officer  or 
functional  equivalent  of  the  applicant 
organization,  who  has  the  authority  to 
commit  the  resources  of  the 
organization. 

(4)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(5]  Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

(6)  Grantee  means  the  entity 
designated  in  the  grant  award' document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

(7)  Peer  review  panel  means  a  group 
of  experts  qualified  by  training  and 
experience  in  particular  fields  to  give 
expert  advice  on  the  scientific  and 
technical  merit  of  grant  applications  in 
such  fields,  who  evaluate  eligible 
proposals  submitted  to  this  program  in 
their  personal  area(s)  of  expertise. 

(8)  Principal  Investigator  means  the 
single  individual  designated  by  the 
grantee  in  the  grant  application  and 
approved  by  the  Secretary  who  is 
responsible  for  the  direction  and 
management  of  the  project.  Note  that  a 
proposal  may  have  multiple  secondary 
co-principal  investigators  but  only  one 
principal  investigator. 

(9)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  (2)  above. 

(10)  Project  means  the  particular 
activity  within  the  scope  of  the  program 
supported  by  a  grant  award. 

(11)  Project  period  means  the  total 
length  of  time  that  is  approved  by  the 
Administrator  for  conducting  the 
research  project,  as  stated  in  the  award 
document  and  modifications  thereto,  if 
any.  during  which  Federal  sponsorship 
begms  and  ends. 

(12)  Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 


C.  Eligibility 

Proposals  may  be  submitted  by  State 
agricultural  experiment  stations,  land- 
grant  colleges  and  universities,  research 
foundations  established  by  land-grant 
colleges  and  universities,  colleges  and 
universities  receiving  funds  under  the 
Act  of  October  10,  1962  (16  U.S.C.  582a 
et  seq.),  and  accredited  schools  or 
colleges  of  veterinary  medicine.  The 
proposals  must  be  directly  related  to 
potato  varietal  development/testing. 
Although  an  applicant  and  a  proposal 
may  be  considered  eUgible  based  on  the 
eligibihty  requirements,  there  are  factors 
which  may  exclude  an  applicant  or  a 
proposal  from  receiving  Federal 
financial  and  nonfinancial  assistance 
and  benefits  under  this  program  (e.g., 
debarred  or  suspended  individual,  it  is 
determined  that  an  applicant  is  not 
responsible  based  on  submitted 
organizational  management 
information). 


Part  n— Program  Description 

A.  Purpose  of  the  Program 

Proposals  are  invited  for  competitive 
grant  awards  under  the  Special  Research 
Grants  Program,  Potato  Research  for 
Fiscal  Year  1997.  The  purpose  of  this 
grant  program  is  to  support  potato 
research  that  focuses  on  varietal 
development/ testing.  As  used  herein, 
varietal  development/testing  is  research 
using  traditional  and  biotechnological 
genetics  to  develop  improved  potato 
variety(s).  Aspects  of  evaluation, 
screening  and  testing  must  support  or 
compliment  the  development  of 
improved  varieties.  This  program  is 
administered  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  of  USDA. 

B.  Available  Funds  and  Award 
Limitations 

Funds  will  be  awarded  on  a 
competitive  basis  to  support  regional 
research  projects  that  are  composed  of 
potato  research  that  focuses  on  varietal 
development/testing.  The  total  amount 
of  funds  available  in  Fiscal  Year  1997 
for  support  of  this  program  is 
approximately  $41,134,612.  Each 
proposal  submitted  in  Fiscal  Year  1997 
shall  request  funding  for  a  period  not  to 
exceed  a  period  of  one  year.  Funding  for 
additional  years  will  depend  upon  the 
availability  of  funds  and  progress 
toward  objectives.  Fiscal  Year  1997 
awardees  would  need  to  recompete  in 
future  years  for  additional  funding. 

Under  this  program,  and  subject  to  the 
availability  of  funds,  the  Secretary  may 
make  grant  awards  available  for  up  to 
five  years,  for  the  support  of  research 
projects  to  furthsr  the  program. 
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In  addition,  pursuant  to  Section 
716(b)  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1997,  Pub.  L.  No. 
104-180,  in  the  case  of  any  equipment 
or  products  that  may  be  authorized  to  be 
purchased  with  funds  provided  under 
this  program,  entities  receiving  such 
funds  are  encotuaged  to  use  such  funds 
to  purchase  only  American-made 
equipment  or  products. 

Part  in — How  to  Obtain  Application 
Materials 

Copies  of  this  solicitation  and  the 
Application  Kit  may  be  obtained  by 
writing  to  the  address  or  calling  the 
telephone  number  which  follows: 
Proposal  Services  Unit,  Grants 
Management  Branch;  Office  of 
Extramural  Programs:  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  Washington  IX  20250- 
2245;  Telephone:  (202)  401-5048.  When 
contacting  the  Proposal  Services  Unit, 
please  indicate  that  you  are  requesting 
forms  for  the  Special  Research  Grants 
Program,  Potato  Research. 

These  materials  may  also  be  requested 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-mail) 
and  phone  number  to  psb®reeusda.gov 
which  states  that  you  want  a  copy  of  the 
application  materials  for  the  Fiscal  Year 
1997  Special  Research  Grants  Program, 
Potato  Research.  The  materials  will  then 
be  mailed  to  you  (not  e-mailed)  as 
quickly  as  possible. 

Part  rV — Content  of  a  Proposal 

All  applications  should  be  typed  on 
8V2"xll"  white  paper,  single-spaced, 
and  on  one  side  of  the  page  only.  It 
would  be  helpful  if  the  name  of  the 
submitting  institution  were  typed  at  the 
top  of  each  page  for  easy  identification 
in  the  event  the  proposal  becomes 
disassembled  while  being  reviewed.  All 
proposals  must  contain  the  following 
forms  and  narrative  information  to  assist 
CSREES  personnel  during  the  review 
and  award  processes: 

A.  "Application  for  Funding"  (Fonn 
CSREES-661) 

Each  copy  of  each  grant  proposal 
must  contain  an  "Application  for 
Funding."  One  copy  of  the  appUcation, 
preferably  the  original,  must  contain  the 
pen-and-ink  signature(s)  of  the 
proposing  principal  investigator(s)/ 
project  directors)  and  the  endorsement 
of  the  authorized  organizational 
representative  who  possesses  the 
necessary  authority  to  commit  the 
organization's  time  and  other  relevant 
resources  to  the  project.  Any  proposed 


principal  investigator  or  co-principal 
investigator  whose  signature  does  not 
appear  on  Form  CSREES-661  will  not 
be  listed  on  any  resulting  grant  award. 
Complete  both  signature  blocks  located 
at  the  bottom  of  the  "Application  for 
Funding"  form. 

Form  CSREES-661  serves  as  a  source 
document  for  the  CSREES  grant 
database;  it  is  therefore  important  that  it 
be  completed  accurately.  The  following 
items  are  highUghted  as  having  a  high 
potential  for  errors  or 
misinterpretations: 

1.  Title  of  Project  (Block  6).  The  title 
of  the  project  must  be  brief  (80-character 
maximum),  yet  represent  the  major 
thrust  of  the  effort  being  proposed. 
Project  titles  are  read  by  a  variety  of 
nonscientific  people;  therefore,  highly 
technical  words  or  phraseology  should 
be  avoided  where  possible.  In  addition, 
introductory  phrases  such  as 
"investigation  of  "  or  "research  on" 
should  not  be  used. 

2.  Program  to  Which  You  Are 
Applying  (Block  7).  "Special  Research 
Grants  Program,  Potato  Research" 
should  be  inserted  in  this  block.  You 
may  ignore  the  reference  to  a  Federal 
Register  announcement. 

3.  Program  Area  and  Number  (Block 
8).  The  name  of  the  program  area, 
"Potato  Research,"  should  be  inserted  in 
this  block.  You  should  ignore  references 
to  the  program  number  and  the  Federal 
Register  announcement. 

4.  Type  of  Award  Request  (Block  13). 
If  the  project  being  proposed  is  a 
renewal  of  a  grant  that  has  been 
supported  under  the  same  program 
during  the  previous  five  fiscal  years,  it 
is  important  that  you  show  the  latest 
grant  number  assigned  to  the  project  by 
CSREES. 

5.  Principal  Investigator(sj  (Block  15). 
The  designation  of  excessive  numbers  of 
co-principal  investigators  creates 
problems  during  final  review  and  award 
processes.  Listing  multiple  co-principal 
investigators,  beyond  those  required  for 
genuine  collaboration,  is  therefore 
discouraged. 

6.  Type  of  Performing  Organization 
(Block  18).  A  check  should  be  placed  in 
the  box  beside  the  type  of  organization 
which  actually  will  carry  out  the  effort. 
For  example,  if  the  proposal  is  being 
submitted  by  an  1862  Land-Grant 
institution  but  the  woric  will  be 
performed  in  a  department,  laboratory, 
or  other  organizational  unit  of  an 
agricultural  experiment  station,  box 
"03"  should  be  checked.  If  portions  of 
the  effort  are  to  be  performed  in  several 
departments,  check  the  box  that  applies 
to  the  individual  listed  as  PI/PD  #1  in 
Block  15.a. 


7.  Other  Possible  Sponsors  (Block  22). 
List  the  names  or  acronyms  of  all  other 
public  or  private  sponsors  including 
other  agencies  v«thin  USDA  and  other 
programs  funded  by  CSREES  to  whom 
your  application  has  been  or  might  be 
sent.  In  the  event  you  decide  to  send 
your  application  to  another  organization 
or  agency  at  a  later  date,  you  must 
inform  the  identified  CSREES  program 
manager  as  soon  as  practicable. 
Submitting  your  proposal  to  other 
potential  sponsors  will  not  prejudice  its 
review  by  CSREES;  however,  duplicate 
support  for  the  same  project  will  not  be 
provided. 

B.  Table  of  Contents 

For  consistency  and  ease  of  locating 
information,  each  proposal  submitted 
should  contain  a  Table  of  Contents. 

C.  Objectives 

Clear,  concise,  complete,  and  logically 
arranged  statement(s)  of  the  specific 
aims  of  the  proposed  effort  must  be 
included  in  all  proposals.  For  renewal 
applications,  a  restatement  of  the 
objectives  outlined  in  the  active  grant 
also  should  be  provided. 

D.  Progress  Report 

If  the  proposal  is  a  renewal  of  an 
existing  project  supported  under  the 
same  program,  include  a  clearly 
identified  summary  progress  report 
describing  the  resiilts  to  date.  The 
progress  report  should  contain  the 
following  information: 

1.  A  comparison  of  actual 
accomplishments  with  the  goals 
established  for  the  active  grant; 

2.  The  reasons  for  slippage  if 
established  goals  were  not  met; 

3.  Other  pertinent  information, 
including,  when  appropriate,  cost 
analysis  and  explanation  of  cost 
overruns  or  unexpectedly  high  unit 
costs. 

E.  Procedures 

The  procedures  or  methodology  to  be 
applied  to  the  proposed  effort  should  be 
exphcitly  stated.  This  section  should 
include  but  not  necessarily  be  limited 
to: 

1.  A  description  of  the  proposed 
investigations  and/or  experiments  in  the 
sequence  in  which  it  is  planned  to  carry 
them  out; 

2  Techniques  to  be  employed, 
including  their  feasibility; 

3.  Kinds  of  results  expected; 

4.  Means  by  which  data  vdll  be 
analyzed  or  interpreted; 

5.  Pitfalls  which  might  be 
encountered;  and 

6.  Limitations  to  proppsed 
procedures. 


87« 


Fe<Ufal  Regiater  /  Vol.  62.  No.  3  /  Monday.  January  6,  1997,;/  Notices 


F.  Justification 

This  section  should  include  in-depth 
information  on  the  following,  when 
applicable: 

1 .  Estimates  of  the  magnitude  of  the 
problem  and  its  relevance  to  ongoing 
State-Federal  food  and  agricultural 
research  programs; 

2.  Importance  of  starting  the  work 
during  the  current  fiscal  year,  and 

3.  Fteasons  for  having  tne  work 
performed  by  the  proposing  institution. 

G.  Cooperation  and  Institutional  Units 
Involved 

Cooperative  and  multi-state 
applications  are  encouraged.  Identify 
each  institutional  unit  contributing  to 
the  project.  Identify  each  state  in  a 
multiple-state  proposal  and  designate 
the  lead  state.  When  appropriate,  the 
project  should  be  coordinated  with  the 
efforts  of  other  state  and/or  national 
programs.  Clearly  define  the  roles  and 
responsibilities  of  each  institutional 
unit  of  the  project  team,  if  applicable. 

H.  Literature  Review 

A  summary  of  pertinent  publications 
with  emphasis  on  their  relationship  to 
the  effort  being  proposed  should  be 
provided  and  should  include  all 
important  and  recent  publications  from 
other  institutions,  as  well  as  those  from 
the  apphcant  institution.  The  citations 
themselves  should  be  accurate, 
complete,  and  written  in  an  acceptable 
journal  format. 

/.  Current  Work 

Current  unpubUshed  institutional 
activities  to  date  in  the  program  area 
under  which  the  proposal  is  being 
submitted  should  be  described. 

/.  Facilities  and  Equipment 

All  facilities  which  are  available  for 
use  or  assignment  to  the  project  during 
the  requested  period  of  support  should 
be  reported  and  described  briefly.  Ajiy 
potentially  hazardous  materials, 
procedures,  situations,  or  activities, 
whether  or  not  directly  related  to  a 
particular  phase  of  the  effort,  must  be 
explained  fully,  along  with  an  outhne  of 
precautions  to  be  exercised.  Examples 
include  work  with  toxic  chemicals  and 
experiments  that  may  put  human 
subjects  or  animals  at  risk. 

All  items  of  major  instrumentation 
available  for  use  or  assignment  to  the 
proposed  project  also  should  be 
itemized.  In  addition,  items  of 
nonexpendable  equipment  needed  to 
conduct  and  bring  the  project  to  a 
successful  conclusion  should  be  Usted. 
including  dollar  amounts  and,  if  funds 
are  requested  foe  their  acquisition, 
justified. 


K.  Project  Timetable 

The  proposal  should  outline  all 
important  phases  as  a  function  of  time, 
year  by  year,  for  the  entire  project, 
including  periods  beyond  the  grant 
funding  period. 

L.  Personnel  Support 

All  senior  personnel  who  are 
expected  to  be  involved  in  the  effort 
must  be  clearly  identified.  For  each 
person,  the  following  should  be 
included: 

1  An  estimate  of  the  time 
commitment  involved: 

2.  Vitae  of  the  principal 
investigator(s),  senior  associate(s},  and 
other  professional  personnel.  This 
section  should  include  vitae  of  all  key 
persons  who  are  expected  to  work  on 
the  project,  whether  or  not  CSREES 
funds  are  sought  for  their  support.  The 
vitae  should  be  limited  to  two  (2)  pages 
each  in  length,  excluding  pubhcations 
listings;  and 

3.  A  chronological  listing  of  the  most 
representative  publications  during  the 
past  five  years.  This  Usting  must  be 
provided  for  each  professional  project 
member  for  whom  a  vita  appears. 
Authors  should  be  Usted  in  the  same 
order  as  they  appear  on  each  paper 
cited,  along  with  the  title  and  complete 
reference  as  these  usually  appear  in 
journals. 

M.  Collaborative  and/or  Subcontractual 
Arrangements 

If  it  will  be  necessary  to  enter  into 
formal  consulting  or  collaborative 
arrangements  with  other  individuals  or 
organizations  such  arrangements  should 
be  fully  explained  and  justified.  In 
addition,  evidence  should  be  provided 
that  the  collaborators  involved  have 
agreed  to  render  these  services.  A  letter 
of  intent  from  the  individual  or 
organization  will  satisfy  this 
requirement.  For  purposes  of  proposal 
development,  informal  day-to-day 
contacts  between  key  project  personnel 
and  outside  experts  are  not  considered 
to  be  collaborative  arrangements  and 
thus  do  not  need  to  be  detailed. 

All  anticipated  subcontractual 
arrangements  also  should  be  explained 
and  justified  in  this  section.  A  proposed 
statement  of  work  and  a  budget  for  each 
arrangement  involving  the  transfer  of 
substantive  programmatic  work  or  the 
providing  of  financial  assistance  to  a 
third  party  must  be  provided. 
Agreements  between  departments  or 
other  units  of  your  own  institution  and 
minor  arrangements  with  entities 
outside  of  your  institution  (e.g.,  requests 
for  outside  laboratory  analyses)  are 
excluded  from  this  requirement. 


If  you  expect  to  enter  into 
subcontractual  arrangements,  please 
note  that  the  provisions  contained  in  7 
CFR  Part  3019,  USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  wdth  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations,  and  the 
general  provisions  contained  in  7  CFR 
Part  3015.205.  USDA  Uniform  Federal 
Assistance  Regulations,  flow  down  to 
subrecipients.  In  addition,  required 
clauses  from  7  CFR  Part  3019  Sections 
40—48  ("Procurement  Standards")  and 
Appendix  A  ("Contract  Provisions") 
should  be  included  in  final  contractual 
documents,  and  it  is  necessary  for  the 
subawardee  to  make  a  certification 
relating  to  debarment/suspension.  This 
latter  requirement  is  explained  further 
under  subsection  "Q"  of  these 
guidelines. 

N.   'Budget"  (Form  CSREES-SS) 

Each  proposal  must  contain  a  detailed 
budget  for  up  to  12  months  of  support. 
Funds  may  be  requested  under  any  of 
the  categories  listed  on  the  budget  form, 
provided  that  the  item  or  service  for 
which  support  is  sought  is  allowable 
under  the  enabling  legislation  and  the 
appUcable  Federal  cost  principles  and 
can  be  identified  as  necessary  and 
reasonable  for  the  successful  conduct  of 
the  project. 

Tne  following  guidelines  should  be 
used  in  developing  your  proposal 
budget(s): 

1.  Salaries  and  Wages.  Salaries  and 
wages  are  allowable  charges  and  may  be 
requested  for  persormel  who  will  be 
working  on  the  project  in  proportion  to 
the  time  such  personnel  will  devote  to 
the  project.  If  salary  funds  are  requested, 
the  number  of  Senior  and  Other 
Personnel  and  the  number  of  CSREES 
Funded  Work  Months  must  be  shown  in 
the  spaces  provided.  Grant  funds  may 
not  be  used  to  augment  the  total  salary 
or  rate  of  salary  of  project  personnel  or 
to  reimburse  them  for  time  in  addition 
to  a  regular  full-time  salary  covering  the 
same  general  period  of  employment. 
Salary  funds  requested  must  be 
consistent  with  the  normal  policies  of 
the  institution  and  with  OMB  Circular 
No.  A-21.  Cost  Principles  for 
Educational  Institutions.  Administrative 
and  Clerical  salaries  are  normally 
classified  as  indirect  costs.  (See  Item  9. 
below.)  However,  if  requested  under 
A.2.e.,  they  must  be  fully  justified. 

Note:  In  accordance  with  Section  1473  of 
the  National  Agricultiiral  Research, 
Extension,  and  Teaching  Policy  Act  of  1977 
(91  Stat.  981),  as  amended,  tuition  remission 
is  not  an  allowable  cost  under  Section 
2(c)(1)(B)  projects,  and  no  funds  will  be 
approved  for  this  pmpose. 


UMI 


Federal  Register  /  Vol.  62,  No.  3  /  Monday,  January  6.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  3  /  Monday,  January  6.  1997  /  Notices 


879 


2.  Fringe  Benefits.  Funds  may  be 
requested  for  fringe  benefit  costs  if  the 
usual  accounting  practices  of  your 
institution  provide  that  institutional 
contributions  to  employee  benefits 
(social  seouity,  retirement,  etc.)  be 
treated  as  direct  costs.  Fringe  benefit 
costs  may  be  included  only  for  those 
personnel  whose  salaries  are  charged  as 
a  direct  cost  to  the  project.  See  OMB 
Circular  No.  A-21.  Cost  Principles  for 
Educational  Institutions,  for  fiuther 
guidance  in  this  area. 

3.  Nonexpendable  Equipment 
Ntaexpeadable  equipment  means 
tangible  nonexpendable  personal 
property  including  exempt  property 
charged  directly  to  the  award  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit  As  such,  items  of  necessary 
instrumentation  or  other  nonexpendable 
equipment  should  be  listed  individually 
by  description  and  estimated  cost.  This 
apphes  to  revised  budgets,  as  the 
equipment  item(s)  and  amount(s)  may 
change. 

Note:  No  funds  will  be  awarded  for  the 
purchase  or  installation  of  fixed  equipment 

In  addition,  pursuant  to  Section 
716(b)  of  Pub.  L.  No.  104-180  (the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1997),  in 
the  case  of  any  equipment  or  product 
that  may  be  authorized  to  be  purchased 
with  funds  provided  under  this 
program,  entities  receiving  such  funds 
are  encouraged  to  use  such  funds  to 
purchase  only  American-made 
equipment  or  products. 

Note:  For  projects  awarded  under  the 
authority  of  Sec.  2(c)(l(B)  of  Pub.  L  No.  89- 
106,  no  funds  will  be  awarded  for  the 
renovation  or  refurbishment  of  research 
spaces;  the  purchase  or  installation  of  fixed 
equipment  in  such  spaces;  or  for  the 
planning,  repair,  rehabilitation,  acquisition, 
or  construction  of  a  building  or  facility. 

4.  Materials  and  Supplies.  The  types 
of  expendable  materials  and  supplies 
which  are  required  to  carry  out  the 
project  should  be  indicated  in  general 
terms  with  estimated  costs. 

5.  Travel.  The  type  and  extent  of 
travel  and  its  relationship  to  project 
objectives  should  be  described  briefly 
and  justified.  If  foreign  travel  is 
proposed,  the  country  to  be  visited,  the 
specific  ptupose  of  the  travel,  a  brief 
itinerary,  inclusive  dates  of  travel,  and 
estimated  cost  must  be  provided  for 
each  trip.  Airfare  allowances  normally 
will  not  exceed  round-trip  jet  economy 
air  accommodations.  U.S.  flag  carriers 
must  t>e  used  when  available.  See  7  CFR 
Part  3015.205(b)(4)  for  further  guidance. 


6.  Publication  Costs/Page  Charges. 
Anticipated  costs  of  preparing  and 
publishingxesults  of  the  reseuch  being 
proposed  (mcluding  page  charges, 
necessary  illustrations,  and  the  cost  of  a 
reasonable  number  of  coverless  reprints) 
may  be  estimated  and  charged  against 
the  grant 

7.  Computer  (ADPE)  CosU. 
Reimbursement  for  the  costs  of  using 
specialized  facilities  (such  as  a 
university-  or  department-controlled 
computer  mainframe  or  data  processing 
center)  may  be  requested  if  such 
services  are  required  for  completion  of 
the  woriL 

8.  All  Other  Direct  Costs.  Anticipated 
direct  project  charges  not  included  in 
other  budget  categories  must  be 
itemized  with  estimated  costs  and 
justified  on  a  separate  sheet  of  paper 
attached  to  Form  CSREES-55.  This 
applies  to  revised  budgets,  as  the  item(s) 
and  dollar  amount(8)  may  change. 
Examples  may  include  space  rental  at 
remote  locations,  subcontractual  costs, 
charges  for  consulting  services,  and  fees 
for  necessary  laboratory  analyses.  You 
are  encouraged  to  consult  the 
"Instructions  for  Completing  Form 
CSREES-55,  Budget,"  of  the 
Application  Kit  for  detailed  guidance 
relating  to  this  budget  category. 

9.  Indirect  Costs.  Pursuant  to  Section 
1473  of  the  National  Agriculture 
Research,  Extension,  and  Teaching 
PoUcy  Act  of  1977  (91  Stat.  981), 
indirect  costs  are  not  allowable  costs 
under  Section  2(c)(1)(B)  projects,  and  no 
funds  will  be  approved  for  this  purpose. 
Further,  costs  that  are  a  part  of  an 
instituticHi's  indirect  cost  pool  (e.g., 
administrative  or  clerical  salaries)  may 
not  be  reclassified  as  direct  costs  for  the 
purpose  of  making  them  allowable. 

10.  Cost-sharing.  Cost-sharing  is 
encouraged;  however,  cost-sharing  is 
not  required  nor  will  it  be  a  direct  factor 
in  the  awarding  of  any  grant. 

O.  "Current  and  Pending  Support" 
(Form  CSHEES-663) 

All  proposals  must  contain  Form 
CSREES-663  listing  this  proposal  and 
any  other  current  or  pending  support  to 
which  keep  project  personnel  have 
committed  or  are  expected  to  commit 
portions  of  their  time,  whether  or  not 
salary  support  for  the  person(s)  involved 
is  included  in  the  budget.  This  proposal 
should  be  identified  in  the  pending 
section  of  this  form. 

P.  "Assurance  Statement{s)"  (Form 
CSREES-662) 

A  number  of  situations  encountered 
in  the  conduct  of  projects  require 
special  assurance,  supporting 
documentation,  etc.,  before  fimding  can 


be  approved  for  the  project.  In  addition 
to  any  other  sittiation  that  may  exist 
with  regard  to  a  particular  project,  it  is 
expected  that  some  applications 
submitted  in  response  to  these 
guidelines  will  include  the  following: 

1.  Recombinant  DNA  or  RNA 
Research.  As  stated  in  7  CFR  Part 
301 5. 205(b)(3),  all  key  personnel 
identified  in  the  proposal  and  all 
endoreing  officials  of  the  proposing 
organization  are  required  to  comply 
with  the  guidelines  established  by  the 
National  Institutes  of  Health  entitled, 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules,"  as 
revised.  If  your  project  proposes  to  use 
recombinant  DNA  or  RNA  techniques, 
the  application  must  so  indicate  by 
checking  the  "yes"  box  in  Block  19  of 
Form  CSREES-661  ("AppUcation  for 
Fimding")  and  by  completing  Section  A 
of  Form  CSREES-662.  For  applicable 
proposals  recommended  for  funding. 
Institutional  Biosafety  Committee 
approval  is  required  before  CSREES 
funds  will  be  released. 

2.  Animal  Care.  Responsibility  for  the 
humane  care  and  treatment  of  live 
vertebrate  HniTw*U  \ised  in  any  grant 
project  supported  with  funds  provided 
by  CSREES  rests  with  the  performing 
organization.  Where  a  project  involves 
the  use  of  living  vertebrate  animals  for 
experimental  purposes,  all  key  project 
personnel  and  all  endorsing  officials  of 
the  proposing  organization  are  required 
to  comply  with  the  appUcable 
provisions  of  the  Animal  Welfare  Act  of 
1996,  as  amended  (7  U.S.C.  2131  «t  seq.) 

and  the  regulations  promulgated 

thereunder  by  the  Secretary  in  9  CFR 
Parts  1,  2,  3,  and  4  pertaining  to  the 
care,  handling,  and  treatment  of  these 
animals.  If  your  project  will  involve 
these  animals  or  activities,  you  must 
check  the  "yes"  box  in  Block  20  of  Form 
CSREES-661  and  complete  Section  B  of 
Form  CSREES-662.  In  the  event  a 
project  involving  the  use  of  live 
vertebrate  animals  results  in  a  grant 
award,  funds  will  be  released  only  alter 
the  Institutional  Animal  Care  and  Use 
Committee  has  approved  the  project. 

3.  Protection  oj  Human  Subjects. 
Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Guidance  on  this  issue  is  contained  in 
the  National  Research  Act,  Pub.  L.  No. 
93-348.  as  amended,  and  implementing 
regulations  established  by  the 
Department  under  7  CFR  Part  Ic.  If  you 
propose  to  use  human  subjects  for 
experimental  purposes  in  your  project, 
you  should  check  the  "yes"  box  in 
Block  21  of  Form  CSREES-661  and 
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complete  Section  C  of  Form  CSREES- 
662.  In  the  event  a  project  involving 
human  subjects  results  in  a  grant  award, 
funds  will  be  released  only  after  the 
appropriate  Institutional  Review  Board 
has  approved  the  project. 

Q.  Certifications 

Note  that  by  signing  the  Application 
for  Funding  form  the  applicant  is 
providing  the  required  certifications  set 
forth  in  7  CFR  Part  3017,  as  amended  by 
61  FR  250.  regarding  Debarment  and 
Suspension  and  Drug-Free  Workplace, 
and  7  CFR  Fart  3018,  regarding 
Lobbying.  The  certification  forms  are 
included  in  this  apphcation  package  for 
informational  purposes  only.  These 
forms  should  not  be  submitted  with 
your  proposal  since  by  signing  the  Form 
CSREES-661  your  organization  is 
providing  the  required  certifications. 

If  the  project  will  involve  a 
subcontractor  or  consultant,  the 
subcontractor/consultant  should  submit 
a  Form  AD-1048  to  the  grantee 
organization  for  retention  in  their 
records.  This  form  should  not  be 
submitted  to  USDA. 

R.  Compliance  With  the  National 
Environmental  Policy  Act 

As  outlined  in  7  CFR  Part  3407 
(CSREE's  implementing  regulations  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  as  amended  (42  U.S.C. 
4321  et  seq.)).  environmental  data  or 
documentation  for  the  proposed  project 
is  to  be  provided  to  CSREES  in  order  to 
assist  CSREES  in  carrying  out  its 
responsibilities  under  NEPA.  which 
includes  determining  whether  the 
project  requires  an  Environmental 
Assessment  or  aa  Enviroimiental  Impact 
Statement  or  whether  it  can  be  excluded 
bom  this  requirement  on  the  basis  of 
several  categorical  exclusions.  To  assist 
CSREES  in  this  determination,  the 
appUcant  should  review  the  categories 
defined  for  exclusion  to  ascertain 
whether  the  proposed  project  may  fall 
within  one  of  the  exclusions. 

Form  CSREES-1234.  "NEPA 
Exclusions  Form"  (copy  in  Application 
Kit),  indicating  the  applicant's  opinion 
of  whether  or  not  the  project  falls  within 
one  or  more  categorical  exclusions, 
along  with  supporting  documentation, 
must  be  included  in  the  propwDsal.  The 
information  submitted  in  association 
with  NEPA  comphance  should  be 
identified  in  the  Table  of  Contents  as 
"NEPA  Considerations"  and  Form 
CSREES— 1234  and  supporting 
doomienlation  should  be  placed  after 
the  Form  CSREES-661.  "Application  for 
Fundiiig,"  in  the  proposal. 

The  following  Categorical  Exclusions 
apply; 


(1)  USDA  Categorical  Exclusions  (7  CFR 
lb.3) 

(i)  Policy  development.  plMining  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  funding  of  programs,  such  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
programs  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSREES  Categorical  Exclusions  (7 
CFR  3407.6(a)(2)) 

Based  on  previous  experience,  the 
following  categories  of  CSREES  actions 
are  excluded  because  they  have  been 
found  to  have  limited  scope  and 
intensity  and  to  have  no  significant 
individual  or  cumulative  impacts  on  the 
quality  of  the  human  environment: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  faciUty  where  research 
practices  and  safeguards  prevent 
environmental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots, 
which  involves  the  routine  use  of 
famihar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  faciUties, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 
intensity. 

Even  though  the  applicant  considers 
that  a  proposed  project  may  fall  wdthin 
a  categoncal  exclusiuu,  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  a  proposed 
project  if  substantial  controversy  on 


environmental  grounds  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  that  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

S.  Additions  to  Project  Description 

Each  project  description  is  expected 
to  be  complete  in  itself.  However,  in 
those  instances  in  which  the  inclusion 
of  additional  information  is  necessary, 
the  number  of  copies  submitted  should 
match  the  number  of  copies  of  the 
application  requested  in  Part  V(A) 
below.  Each  set  of  such  materials  must 
be  identified  with  the  title  of  the  project 
and  the  name(s)  of  the  principal 
investigator(s)/project  director(s)  as  they 
appear  on  the  "Application  for 
Funding."  Examples  of  additional 
materials  include  photographs  that  do 
not  reproduce  well,  reprints,  and  other 
pertinent  materials  which  are  deemed  to 
be  unsuitable  for  inclusion  in  the  body 
of  the  proposal. 

T.  cms  Fonns  AD-416and  AIX-417 

In  order  to  docimient  research 
projects  in  the  Current  Research 
Information  System's  (CRIS)  data  base, 
CSREES  requires  the  submission  of  the 
CRIS  Forms  AD-416  and  AD-417  prior 
to  the  release  of  grant  funds.  One 
completed  copy  of  each  form  must  be 
submitted  writh  the  original  pen-and-ink 
copy  of  the  proposal.  Fields  1, 19,  20, 
21,  28,  29,  30  and  "Duration"  should  be 
left  blank,  as  these  will  be  completed  by 
CSREES  upon  award.  Appropriate 
institutional  signatures  on  Form  AD- 
416  should  be  obtained  prior  to 
submission  to  CSREES.  CSREES  will  not 
release  funds  for  the  proposed  award 
until  the  completed  CRIS  forms  are 
received;  therefore,  prompt  action  on 
this  requirement  is  essential  for  the 
initiation  of  the  project. 

Part  V — Submission  of  a  Proposal 

A.  What  to  Submit 

An  original  and  three  copies  of  each 
grant  proposal  must  be  submitted. 
Proposals  should  contain  all  requested 
information  when  submitted.  Each 
proposal  should  be  typed  on  8V2"xll" 
white  paper,  single-spaced,  and  on  one 
side  of  the  page  only.  Please  note  that 
the  text  of  the  proposal  should  be 
prepared  using  no  type  smaller  than  12 
point  font  size  and  one-inch  margins. 
Staple  each  copy  of  the  proposal  in  the 
upper  left-hand  comer.  Please  do  not 
bind  copies  of  the  proposal. 

B.  Where  and  When  To  Submit 

Proposals  must  be  received  on  or 
before  February  7, 1997,  and  submitted 
to  the  following  mailing  address: 
Proposal  Services  Unit.  Grants 
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Management  Branch,  Office  of 
Extramural  Programs,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
STOP  2245,  Washington,  D.C.  20250- 
2245.  Telephone  (202)  401-5048. 

Note:  Hand-delivered  proposals  or  those 
delivered  by  overnight  express  service 
should  be  brought  to  the  following  address; 
Proposal  Services  Unit,  Grants  Management 
Branch:  Office  of  Extramural  Programs; 
CSREES/USDA;  Room  303,  Aerospace 
Center;  901  D  Street.  S.W,;  Washington,  D.C. 
20024.  The  telephone  number  is  (202)  401- 
5048. 

C.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  vnll  be 
acknowledged  in  writing  and  this 
acknowledgment  wall  contain  a 
proposal  identification  number.  Once 
your  proposal  has  been  assigned  an 
identification  number,  please  cite  that 
nimiber  in  future  correspondence. 

Part  VI — Selection  Process  aind 
Evaluation  Criteria 

A.  Selection  Process 

Applicants  should  submit  fully 
developed  proposals  that  meet  all  the 
requirements  set  forth  in  this  request  for 
proposals. 

Each  proposal  will  be  evaluated  in  a 
two-part  process.  First,  each  proposal 
will  be  screened  to  ensure  that  it  meets 
the  requirements  as  set  forth  in  this 
request  for  proposals.  Second,  proposals 
that  meet  these  requirements  will  be 
technically  evaluated  by  a  review  panel. 

The  individual  panel  members  will  be 
selected  from  among  those  persons 
recognized  as  specialists  who  are 
vmiquely  quahfied  by  training  and 
experience  in  their  respective  fields  to 
render  expert  advice  on  the  merit  of  the 
proposals  being  reviewed.  The 
individual  views  of  the  panel  members 
will  be  used  to  determine  which 
proposals  should  be  recommended  to 
the  Administrator  (or  his  designee)  for 
final  funding  decisions. 

There  is  no  commitment  by  USDA  to 
fund  any  particular  proposal  or  to  make 
a  specific  number  of  awards.  Care  will 
be  taken  to  avoid  actual  and  potential 
conflicts  of  interest  among  reviewers. 
Evaluations  will  be  confidential  to 
USDA  staff  members,  peer  reviewers, 
and  the  proposed  principal 
investigator(s),  to  the  extent  permitted 
by  law. 

B.  Evaluation  Criteria 

1.  Overall  scientific  and  technical 
quaUty  of  the  proposal — 10  points. 

2.  Scientific  and  technical  quality  of 
the  approach — 10  points. 


3.  Revelance  and  importance  of 
proposed  research  to  solution  of  specific 
areas  of  inquiry — 30  points. 

4.  Feasibility  of  attaining  objectives; 
adequacy  of  professional  training  and 
experience,  facilities  and  equipment; 
the  cooperation  and  involvement  of 
multiple  institutions  or  states — 50 
points. 

Part  Vn — Supplementary  Information 

A.  Access  to  Peer  Review  Information 

After  final  decisions  have  been 
announced,  CSREES  will,  upon  request, 
inform  the  principal  investigator  of  the 
reasons  for  its  decision  on  a  proposal. 

B.  Grant  Awards 

1.  General:  Within  the  limit  of  funds 
available  for  such  purpose,  the  awarding 
official  of  CSREES  shall  make  grants  to 
those  responsible,  eligible  applicants 
whose  proposals  are  judged  most 
meritorious  in  the  announced  program 
area  and  procedures  set  forth  in  this 
request  for  proposals.  The  date  specified 
by  the  Administrator  as  the  effective 
date  of  the  grant  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  funds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  It  should  be  noted 
that  the  project  need  not  be  initiated  on 
the  grant  effective  date,  but  as  soon 
thereafter  as  practicable  so  that  project 
goals  may  be  attained  within  the  funded 
project  f>eriod.  All  funds  granted  by 
CSREES  under  this  request  for  proposals 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  terms  and 
conditions  of  the  award,  the  applicable 
Federal  cost  principles,  and  the 
Department's  assistance  regulations 
(Parts  3015,  3018,  and  3019  of  7  CFR). 

2.  Organizational  Management 
Information:  Sp>ecific  management 
information  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
as  part  of  the  responsibiUty 
determination  prior  to  the  award  of  a 
grant  if  such  information  has  not  been 
provided  previously  under  this  or 
another  program  for  which  the 
sponsoring  agency,  CSREFS,  is 
responsible.  Copies  of  forms 
recommended  for  use  in  fulfilling  the 
requirements  contained  in  this  section 
will  be  provided  by  the  sponsoring 
agency  as  part  of  the  pre-award  process. 

3.  Grant  Award  Document  and  Notice 
of  Grant  Award:  The  grant  award 
docxmient  shall  include  at  a  minimum 
the  following: 

a.  Legal  name  and  address  of 
performing  organization  or  institution  to 


whom  the  Administrator  has  awarded  a 
grant  under  this  program; 

b.  Title  of  Project; 

c.  Name(s)  and  a(idress(es)  of 
principal  investigalor(s)  chosen  to  direct 
and  control  approved  activities; 

d.  Grant  identification  number 
assigned  by  the  Department; 

e.  Project  period,  specifying  the 
amount  of  time  the  Ctepartment  intends 
to  support  the  project  without  requiring 
recompetition  for  funds; 

f.  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  tlie  project  period; 

g.  Legal  authority(ies)  under  which 
the  grant  is  awarded; 

h.  Approved  budget  plan  for 
categorizing  project  funds  to  accomphsh 
the  stated  pi.rpose  of  the  grant  award; 
and 

i.  Other  information  or  provisions 
deemed  necessary  by  CSMUS  to  carrv 
out  its  respective  granting  activities  or 
to  accomplish  the  purpose  of  a 
particular  grant. 

4.  Notice  of  Grant  Award:  The  notice 
of  grant  award,  in  the  form  of  a  letter, 
will  be  prepared  and  will  provide 
pertinent  instructions  or  information  to 
the  grantee  that  is  not  included  in  the 
grant  award  docim:ient. 

5.  CSREES  will  award  standard  grants 
to  can7  out  this  program.  A  standard 
grant  is  a  funding  mechanism  whereby 
CSREES  agrees  to  support  a  specified 
level  of  effort  for  a  predetermined  time 
period  without  any  guarantee  of 
additional  support  at  a  future  date. 

C.  Use  of  Funds;  Changes 

Unless  otherwise  stipulated  in  the 
terms  and  conditions  of  the  grant  award, 
the  following  provisions  apply: 

1.  Delegation  of  Fiscal  Responsibility: 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

2.  Changes  in  Project  Plans: 

a.  The  permissible  changes  by  the 
grantee,  principal  investigator(s),  or 
other  key  project  personnel  in  the 
approved  research  project  grant  shall  be 
limited  to  changes  in  methodology- 
techniques,  or  other  aspects  of  the 
project  to  expedite  achievement  of  the 
project's  approved  goals.  If  the  grantee 
and/or  the  principal  investigator(s)  are 
uncertain  as  to  whether  a  change 
complies  with  this  provision,  the 
question  must  be  referred  to  the 
Authorized  Departmental  Officer  for  a 
final  determination. 

b.  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Authorized  Departmental  Officer  prior 
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to  eSactiog  such  changes.  In  no  event 
shall  requests  for  such  changes  be 
approved  which  are  outside  the  scope  of 
the  original  approved  project. 

c  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
awarding  official  of  CSREES  prior  to 
efiiBcting  such  changes. 

d.  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Authorized 
Departmental  OfBcer  prior  to  effecting 
such  transfars. 

e.  Changes  in  Project  Period:  The 
project  period  may  be  extended  by 
CSREES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  Authorized  Departmental  Officer 
determines  may  be  necessary  to 
complete  or  fulfill  the  purposes  of  an 
approved  project.  Any  extension  of  time 
shall  be  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  Authorized  Etepartmental  Officer, 
unless  prescribed  otherwise  in  the  terms 
and  ccnditions  of  a  grant. 

f.  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  authorized 
departmental  officer  prior  to  instituting 
such  changes  if  the  revision  will  involve 
transfers  or  expenditures  of  amounts 
requiring  prior  approval  as  set  forth  in 
the  applicable  Federal  costs  principles, 
Departaiental  regulations,  or  in  the  grant 
award. 

D.  Other  Federal  Statutes  and 
Regulations  That  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include  but  are  not  limited  to: 

7  CFR  1.1 — USDA  implementation  of 
the  Freedom  of  Information  Act. 


7  CFR  Part  3— USDA  implementation 
of  0MB  Circular  No.  A-129  regarding 
debt  collection. 

7  CFR  Part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Qvll 
Rights  Act  of  1964,  as  amended. 

7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e., 
Circular  Nos.  A-21,  and  A-122)  and 
incorporating  provisions  of  31  U.S.C 
6301-6308  (formerly  tha  Federal  Grant 
and  Cooperative  Agreement  Act  of  1977, 
Pub.  L.  No.  95-224),  as  well  as  general 
policy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 

7  CFR  Part  3017.  as  amended  by  61 
FR  250 — USDA  implementation  of 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug- Free  Workplace  (Grants). 

7  CFR  Part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Iniposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  Part  3051— USDA  ^ 

implementation  of  OMB  Circular  No.  A- 
133,  Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions. 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Policy  Act  of  1969,  as 
amended. 

29  U  S.C  794,  section  504— 
Rehabilitation  Act  of  1973,  and  7  CFR 
Part  153  (USDA  implementation  of 
statute),  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C^  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 


inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  Part  401). 

E.  Confidential  Aspects  of  Proposals 
and  Awards 

Whan  a  proposal  results  in  a  grant,  it 
bectunes  a  part  of  the  record  of  the 
Agency's  transactions,  available  to  the 
pubhc  upon  q)ecific  request. 
Information  that  the  Secretly 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accomptany  the  proposal.  The 
original  copy  of  a  proposal  that  does  not 
result  in  a  grant  will  be  retained  by  the 
Agency  for  a  period  of  one  year.  Other 
copies  will  be  destroyed.  Such  a 
proposal  wiU  be  released  only  with  the 
amsent  of  the  applicant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  the  final 
action  thereon. 

F.  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  3015, 
subpart  V  (48  FR  29115,  June  24, 1983). 
this  program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3504(h)),  the 
collection  of  information  requirements 
contained  in  this  Notice  have  been 
approved  \mder  OMB  Doctunent  No. 
0524-0022. 

Done  at  Washington,  D.C.,  this  30th  day  of 
December  1996. 
Colien  Hefifieran, 

Associate  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
[FR  Doc.  97-157  Filed  1-3-97;  8:45  am] 
BHJJNQ  COOE  3410-«2-M 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Special  Research  Grants  Program, 
Pest  Management  Alternatives 
Research;  Fiscal  Year  1997; 
Solicitation  of  Proposals 

AQCNCY:  Cooperative  State  Research. 
Education,  and  Extension  Service, 
USDA. 
ACTION:  Notice 

PURPOSE:  Proposals  of  regional  research 
significance  are  invited  for  competitive 
grant  awards  under  the  Special  Research 
Grants  Program-Pest  Management 
Alternatives  Research  (the  program)  for 
fiscal  year  (FY)  1997.  This  program 
implements  the  Memorandum  of 
Understanding  (MOU)  between  the  U.S. 
Department  of  Agriculture  (USDA)  and 
the  U.S.  Environmental  Protection 
Agency  (USEPA)  signed  August  15, 
1994.  and  amended  April  18.  1996. 
which  estabhshes  a  coordinated 
frameworlt  for  collaborative  efforts  to 
develop  and  implement  activities  that 
will  make  alternative  pest  management 
materials  available  to  agricultural 
producers  when  regulatorv'  action  by  the 
USEPA  or  voluntary  cancellation  by  the 
registrant  results  in  the  unavailability  of 
certain  agricultural  pesticides  or 
pesticide  uses.  In  this  MOU,  the  USDA 
and  USEPA  agreed  to:  (1)  cooperate  in 
providing  for  agricultural  pest 
management  that  is  conducted  in  the 
most  environmentally-sound  manner 
possible,  with  sufficient  pest 
management  alternatives  to  reduce  risks 
to  human  health  and  the  environment, 
to  reduce  the  incidence  of  pest 
resistance  to  pesticides  and  to  ensure 
economical  agricultural  production,  and 
(2)  cooperate  in  estabUshing  a  process  to 
conduct  the  research,  technology 
transfer  and  registration  activities 
necessary  to  ensure  adequate  pest 
management  alternatives  are  available  to 
meet  important  agricultural  needs  for 
situations  in  which  regulatory  action 
would  result  in  pest  management 
problems.  The  goal  of  this  program  is  to 
develop  alternatives  for  critical  needs  to 
insure  that  farmers,  foresters,  ranchers, 
and  urban  pest  management  specialists 
and  other  users  have  reliable  methods  of 
managing  pest  problems.  Emphasis  is 
placed  on  current  and  potential  loss  of 
select  pesticides  due  to  increased 
worker  and  food  safety  and 
envirormiental  concerns  leading  to 
regulatory  review  and  actions,  and  the 
loss  of  pest  management  practices  due 
to  performance  failures  such  as  those 
caused  by  genetic  changes  in  pests. 


Authority 

The  program  is  administered  by  the 
USDA  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES).  The  authority  is  contained  in 
section  2lc)(l)(A)  of  the  Act  of  August 
4, 1995,  Pub.  L.  No.  89-106,  as  amended 
(7  U.S.C.  450i(c)(l)(A)).  Under  this 
program,  subject  to  the  availability  of 
funds,  the  Secretary  may  make  grants, 
for  periods  not  to  exceed  five  years,  to 
State  Agricultural  Experiment  Stations, 
all  colleges  and  universities,  other 
research  institutions  and  organizations, 
Federal  agencies,  private  organizations 
or  corporations,  and  individuals  for  the 
purpose  of  conducting  research  to 
facilitate  or  expand  promising 
breakthroughs  in  areas  of  the  food  and 
agricultural  sciences  of  importance  to 
the  United  States. 

Proposals  from  scientists  affiliated 
with  non-United  States  organizations 
are  not  eligible  for  funding  nor  are 
scientists  who  are  directly  or  indirectly 
engaged  in  the  registration  of  pesticides 
for  profit;  however,  their  collaboration 
with  funded  projects  is  encouraged. 

Available  Funding 

Subject  to  the  availability  of  funds, 
the  amount  available  for  support  of  this 
program  in  FY  1997  is  $1,516,865. 
Proposals  should  be  for  no  more  than  a 
two-year  period. 

Puruant  to  Section  712  of  Pub.  L.  No. 
104-180.  the  Agriculture.  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropnations  Act,  1997  ("1997 
Appropriations  Act").  CSREES  may  not 
use  funds  available  in  FY  1997  to  pay 
indirect  cost  on  research  grants  awarded 
competitively  that  exceed  14  percent  of 
the  total  Federal  funds  provided  under 
each  award. 

In  addition,  pursuant  to  Section 
716(b)  of  the  1997  Appropriations  Act, 
in  the  case  of  any  equipment  or  product 
that  may  be  authorized  to  be  purchased 
with  grant  funds  provided  under  this 
program,  entities  are  encouraged  to  use 
such  funds  to  purchase  only  American- 
made  equipment  or  products. 

Applicable  Regulations 

This  Program  is  subject  to  the 
administrative  provisions  for  the 
Special  Research  Grants  Program  found 
in  7  CFR  Part  3400  (56  FR  58147. 
November  15,  1991).  which  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals, 
the  awarding  of  grants,  and  post-award 
administration  of  such  grants.  Several 
other  Federal  statutes  and  regulations 
apply  to  grant  proposals  considered  for 


review  or  to  grants  awarded  under  this 
Program.  These  include,  but  are  not 
limited  to; 

7  CFR  Part  3019— USDA  Uniform 
Administrative  Requirements  for 
Grants  and  Agreements  with 
Institutions  of  Higher  Education. 
Hospitals,  and  Other  Non-Profit 
Organizations  implementing  0MB 
Circular  A-110;  and 
7  CFR  Part  3051— Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Institutions. 
This  competitive  grants  program 
addresses  the  need  for  development  of 
pest  management  alternatives  to  provide 
for  production  of  abundant  and 
affordable  food  supplies,  to  increase  the 
availabihty  of  biological  and  cultural 
methods  as  pest  management  options, 
and  to  meet  the  policy  goals  set  forth  in 
sections  1439  and  1484  of  the  Food, 
Agricultiu^,  Conservation  and  Trade 
Act  of  1990,  Pub.  L.  No.  101-624.  These 
activities  pertain  to  pesticides  identified 
for  possible  regulatory  action  under 
section  102  of  the  Food  Quality 
Protection  Act  of  1996,  Pub.  L.  104-170, 
that  amends  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act. 

Funding  Categories  for  Fiscal  Year  1997 

The  following  priority  areas  have 
been  identified  by  the  USDA  and 
USEPA  through  interaction  with  State 
Agricultural  Experiment  Station 
research  and  extension  faculty  via  the 
National  Agricultural  Pesticide  Impact 
Assessment  Program  and  state  and 
regional  Integrated  Pest  Management 
(IPM)  program.  In  addition,  commodity 
groups  and  producers  of  affected  crops 
were  involved  in  the  identification  of 
project  areas.  Needs  were  identified  to 
address  replacement  technologies  for 
pesticides  under  current  and  potential 
regulatory  review  or  where  pesticides 
are  unavailable  due  to  voluntary 
cancellation  by  the  registrant  and  for 
which  producers  and  other  users  do  not 
have  effective  alternatives  or  where 
regulatory  actions  trigger  pest  resistance 
problems  that  limit  IPM  options. 
Replacements  for  methyl  bromide  are 
not  addressed  by  this  request  for 
proposals.  The  identified  priority  areas 
for  FY  1997  projects  are: 

Note:  Projects  dealing  with  other  crop  and 
pest  combinations  will  not  be  considered. 
However,  proposals  may  address  the 
development  of  an  IPM  system  that  will 
result  in  economic  management  of  the 
targeted  crop/pest  combination. 


Commodity 

Pests 

Alfalfa  

Apples  

Apricots  

Aphids. 
Mites. 

Mites. 

UMI 
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Commodity 

Artichokes  

Blaclcberry/raspberry 

Cabbage  

Carrot  

Cole  crops 

Coliards  

Cranberry  

Cruciferous  greens  .... 

Grape  

Leafy  greens  

Leek/shallot  

Lemon/tangerine  

Lettuce  

Millet 

Peaches  

Pecans  

Peppermint/spearmint 
Plums/prunes  

Pumpkin  

Radicchio  

Rice  

Sorghum 

Spinach  

Sugar  cane 

Sweet  potato  


Pests 


Aphids. 

Pear  psylla. 

Rhizopus. 

Rust 

Thrips. 

Mites. 

Dodder. 

Mites. 

Fungal  leaf  diseases. 

Aphids. 

Altemaria. 

Anthracnose. 

Cercospora. 

Mites. 

Altemaria. 

White  rust. 

Grape  phlloxera. 

Black  vine  weevil. 

Aphids. 

Altemaria. 

Botrytis. 

Downy  miktew. 

Pale  color. 

Aphids. 

Annual  grasses. 

Mites. 

Yellow  pecan  aphid. 

Weeds. 

Mites. 

Brown  rot 

Pigweed. 

Nightshade. 

AphkJs. 

Rice  water  weevil. 

Chinch  bug. 

Broadleaf  weeds. 

Fungal  leaf  diseases. 

Weeds. 

Aphids. 

Weeds. 


The  proposal  should  address: 

(1)  Identification  of  the  pest 
management  problem,  estimation  of 
economic  impact,  and  documentation  of 
the  pest  management  problem  and 
losses  associated  with  the  pest(s). 

(2)  Analysis  of  the  availability  of 
options  and  their  applicability  as 
possible  solutions  including  their 
compatibility  vrixh  integrated 
management  systems. 

(3)  Explicit  docTimentation  is  needed 
to  qualify  the  project  emphasizing 
environmental  issues,  human  safety,  or 
resistance  management  concerns  which 
make  the  present  management  options 
impractical. 

(4)  A  summary  of  past  research  or 
extension  activities  that  demonstrate  the 
practicability  of  the  proposed 
altemative(s). 

(5)  A  detailed  plan  for  the  research, 
education  and  technology  transfer  to 
achieve  the  alternative  development  and 
field  implementation  with  identified 
milestones. 

(6)  An  analysis  of  the  durability  of  the 
proposed  option  and  the  technologic 
and  economic  feasibility  of  the 
proposed  solution. 


(7)  Demonstrated  growers' 
involvement  in  the  identification  of 
potential  approaches  to  solutions  and 
the  opportunity  for  public/private 
partnerships  and  matching  resources 
from  grower  or  commodity  groups. 

(8)  An  overview  of  the  availability  of 
natural  controls  (biological,  cultural, 
and  host  resistance)  as  solutions  or 
partial  solutions  to  the  pest  management 
problem  and  compatibility  vrith  IPM  or 
crop  management  systems.  This 
Program  will  not  support  basic  plant 
breeding  or  other  tactics  where 
significant  progress  toward 
implementation  cannot  be 
accomplished  within  two  years. 
However,  this  program  will  support 
research  on  the  incorporation  of  pest 
resistant  cultivars  into  a  production 
system. 

(9)  Where  registrations  of  new 
management  options  by  state  and 
Federal  agencies  are  required,  the 
proposal  should  describe  the 
collaborative  actions  being  taken  with 
regulators  which  lead  toward 
registration  and  use  of  Good  Laboratory 
Practices  (GLP). 

(10)  Dejnonstrate  appropriate  budget 
and  collaborative  funding  to  accomplish 
the  proposed  project. 

All  projects  that  involve  a  new- 
registration  of  a  product  or  expanded 
labelling  must  be  done  in  compliance 
with  GLP  Standards  (40  CFR  Part  160). 
IR— 4  coordinators  are  available  in  ever\' 
state  to  advise  or  assist  vnth  GLP  and 
registration  requirements.  Projects 
involving  collaborative  registration  and 
funding  are  encouraged. 

Proposal  Evaluation 

Proposals  ./ill  be  evaluated  by  the 
Administrator  of  CSREES  assisted  bv  a 
peer  panel  with  IPM  experti-e.  CSREES 
seeks  proposals  which  address  the 
following  issues:  (1)  A  significant 
reduction  of  risk  of  human  health  or  the 
enviroiiment  that  would  result;  (2)  no 
current  viable  alternatives  and 
documented  significant  potential  losses; 
(3)  significant  producer  involvement;  (4) 
natural  controls  as  partial  or  effective 
solutions  to  pest  management  problems; 
and  (5)  solutions  capable  of  being 
rapidly  brought  to  bear  on  critical 
problems.  Registration  considerations 
must  be  addressed  when  thev  are 
required  for  solution  implementation. 

1.  Executive  Summary — 10  points 

(An  evaluation  of  how  well  the 
proposal  summary  can  be  understood  by 
a  diverse  audience  of  university 
personnel,  producers,  various  public 
and  private  groups,  budget  staff  and  the 
general  pubUc.) 


2.  Appropriateness  of  the  Budget— 5 
points 

(An  evaluation  of  appropriate  and 
detailed  budget  request  and 
collaborative  funding  to  accomplish  the 
proposed  project;  collaborative 
arrangements  clearly  documented.) 

3.  Problem  Statement.  Background  and 
Rationale — 15  points 

(Includes  the  evaluation  of  significant 
reduction  of  risk  to  human  health  or  the 
environment;  no  viable  alternatives 
presently  exist;  and  significant  potential 
losses  would  occur  without  the 
altemative(s)  being  developed  under 
this  proposal] 

4.  Research.  Education  &  Technology 
Transfer  Plan — 40  points 

(In  addition  to  the  evaluation  of  a 
detailed  plan  for  research,  education, 
and  technology  transfer  and  summar\-  of 
past  research  or  extension  activities  that 
demonstrate  the  practicabihtv  of  the 
proposed  altemative(sj.  includes  the 
evaluation  of  whether  the  proposed 
solutions  could  rapidly  be  brought  to 
bear  on  critical  problems  and 
registration  consideration  are  addressed 
where  they  are  required  for  solution 
implementation.) 

5.  Producer  Involvement — 15  points 

(Evaluation  includes  growers' 
involvement  in  the  identification  of 
potential  approaches  to  solutions  and 
the  opportunity  for  public/private 
partnerships  cind  matching  resources 
from  grower  or  commodity  groups.) 

6.  Professional  Competence  of  the 
Project  Team — 5  points 

7.  Integration  of  Natural  Control 
Solutions — 10  points 

(Includes  the  evaluation  of  natural 
controls  as  partial  or  effective  solutions 
to  the  pest  management  problems  being 
addressed  and  an  analysis  of  the 
durability  of  the  proposed  option  and 
the  technologic  and  economic  feasibility 
of  the  proposed  solution.) 

Programmatic  Contact 

For  additional  information  on  the 
Program,  please  contact;  Dr.  Michael 
Fitzner.  Cooperative  State  Research. 
Education,  and  Extension  Service.  U.S 
Department  of  .Agriculture.  STOP  2220. 
Washington.  DC.  20250-2220. 
Telephone:  (202)  401-^939;  Fax 
Number:  (202)  401-4888.  E-mail 
address:  mfitzner@reeusda.gov. 

How  to  Obtain  Application  Materials 

Copies  of  this  sohcitation,  the 
administrative  provisions  for  the 
Program  (7  CFR  Part  3400),  and  the 
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Application  Kit,  which  contains 
required  forms,  certifications,  and 
instructions  for  preparing  and 
submitting  applications  for  funding, 
may  be  obtained  by  contacting:  Proposal 
Services  Unit,  Grants  Management 
Branch,  Office  of  Extramural  Programs, 
Cooperative  State  Research,  Education, 
and  Extension  Service,  U.S.  Department 
of  Agricultxire,  STOP  2245,  Washington. 
D.C.  20250-2245;  Telephone:  (202)  401- 
5048.  When  contacting  the  Proposal 
Services  Unit,  please  indicate  that  you 
are  requesting  forms  for  the  Special 
Research  Grants  Program.  Pest 
Management  Alternatives  Research. 
Application  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 
number  to  psh@reeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
application  materials  for  the  FY  1997 
Special  Research  Grants  Program,  Pest 
Management  Alternatives  Research.  The 
materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickJy  as  possible. 

Proposal  Format 

Members  of  review  committees  and 
the  staff  expect  each  project  description 
to  be  complete  in  itself.  The 
administrative  provisions  governing  the 
Special  Research  Grants  Program,  7  CFR 
Part  3400,  set  forth  instructions  for  the 
preparation  of  grant  proposals.  The 
following  requirements  deviate  from 
those  contained  in  section  3400.4(c) 
The  following  provisions  of  this 
olicitation  shall  apply. 

PropKJsals  submittea  to  the  Program 
should  address  the  described  criteria. 
Each  proposal  should  provide  a  detailed 
plan  for  the  research,  education  and 
technology  transfer  required  to 
implement  the  alternative  solution  in 
the  field.  Involvement  of  growers  or 
other  users  in  the  project  is  essential 
and  should  be  clearly  identified. 

Proposals  should  adhere  to  the 
following  format:  items  3  through  6 
should  not  exceed  1 2  single  spaced/ 
single-sided  pages  altogether,  using  no 
type  less  than  12  point  (10  cpi)  font  size 
with  one-inch  margins.  The  pages 
should  be  numbered. 

(1)  Application  for  Funding  (Form 
CSREES-S61).  All  full  proposals 
submitted  by  eligible  appUcants  should 
contain  an  Application  for  Fimding, 
Form  CSREES-661.  which  must  be 
signed  by  the  proposed  principal 
i.avestigatorfs)  and  endorsed  by  the 
cognizant  Authorized  Organizational 
Representative  who  possesses  the 
necessary  authority  to  commit  the 
applicant's  time  and  other  relevant 
resources.  Principal  investigators  who 
do  not  sign  the  full  proposal  cover  sheet 


will  not  be  listed  on  the  grant  docimient 
in  the  event  an  award  is  made.  The  title 
of  the  proposal  must  be  brief  (80- 
character  maximum),  yet  represent  the 
major  emphasis  of  the  project.  Because 
this  title  will  be  used  to  provide 
information  to  those  who  may  not  be 
familiar  with  the  proposed  project, 
highly  technical  words  or  phraseology 
should  be  avoided  where  possible.  In 
addition,  phrases  such  as  "investigation 
of  or  "research  on"  should  not  be  used. 

(2)  Executive  Summary.  Describe  the 
project  in  terms  that  can  be  understood 
by  a  diverse  audience  of  university 
personnel,  producers,  various  public 
and  private  groups,  budget  staff,  and  the 
general  public.  This  should  be  on  a 
separate  page,  no  more  than  one  page  in 
length  and  have  the  following  format: 
Name(s)  of  principal  investigator(s)  and 
institutional  affiliation,  project  title,  key 
words  and  project  summary.  A 
computer  disc  indicating  the  word 
processing  program  used  and  the  file 
name  for  the  Executive  Summary 
should  be  submitted  with  the  original 
copy  of  the  proposal. 

(3)  Problem  Statement.  Identify  the 
pest  management  problem  addressed,  its 
significance  and  options  for  solution. 
Define  the  production  area  addressed  by 
the  proposed  solution  and  the  potential 
applicability  to  other  production 
regions. 

(4)  Rationale  and  Significance. 
Provide  information  on  the  basis  and 
rationale  for  the  proposed  project. 
Compatibility  with  current  IPM  and 
crop  production  practices,  technologic 
economic  feasibility  and  potential 
durability  should  be  addressed.  Explicit 
documentation  is  needed  to  qualify  the 
project  emphasizing  envirorunental 
issues,  human  safety,  or  resistance 
management  concerns  that  make  present 
management  options  impractical. 

(5)  Research.  Education  and 
Technology  Transfer  Plan.  Provide  a 
detailed  plan  with  milestones 
identified. 

(6i  Producer  Involvement.  Provide 
information  on  producer  or  other  user 
involvement  in  identification  of  the 
proposed  solution  and  involvement  in 
implementing  the  proposed  solution. 

(7)  Facilities  ana  Equipment.  All 
facilities  and  major  items  of  equipment 
that  are  available  for  use  or  assignment 
to  the  proposed  research  project  during 
the  requested  period  of  support  should 
be  described.  In  addition,  items  of 
nonexpendable  equipment  necessary  to 
conduct  and  successfully  conclude  the 
proposed  project  should  be  listed  with 
the  amount  for  each  item. 

(8)  Collaborative  Arrangements.  If  the 
nature  of  the  proposed  project  requires 
collaboration  or  subcontractual 


arrangements  with  other  research 
scientists,  corporations,  organizations, 
agencies,  or  entities,  the  applicant  must 
identify  the  collaborator(s)  and  provide 
a  full  explanation  of  the  nature  of  the 
collaboration.  Evidence  (i.e.,  letters  of 
intent)  should  be  provided  to  assure 
peer  reviewers  that  the  collaborators 
involved  have  agreed  to  render  this 
service.  In  addition,  the  proposal  must 
indicate  whether  or  not  such  a 
collaborative  arrangement(s)  has  the 
potential  for  conflict(s)  of  interest. 

(9)  Personnel  Support.  To  assist  peer 
reviewers  in  assessing  the  competence 
and  experience  of  the  proposed  project 
staff,  key  personnel  who  will  be 
involved  in  the  proposed  project  must 
be  clearly  identified.  For  each  principal 
investigator  involved,  and  for  all  senior 
associates  and  other  professional 
pereonnel  who  expect  to  work  on  the 
project,  whether  or  not  funds  are  sought 
for  their  support,  the  following  should 
be  included: 

(i)  An  estimate  of  the  time 
commitments  necessary; 

(ii)  Curricultun  vitae.  The  ctirriculum 
vitae  should  be  limited  to  a  presentation 
of  academic  and  research  credentials, 
e.g.,  educational,  employment  and 
professional  history,  and  honors  and 
awards.  Unless  pertinent  to  the  project, 
to  personal  status,  or  to  the  status  of  the 
organization,  meetings  attended, 
seminars  given,  or  personal  data  such  as 
birth  date,  martial  status,  or  community 
activities  should  not  be  included.  Each 
vitae  shall  be  no  more  than  two  pages 
in  length,  excluding  the  pubUcation 
lists.  USDA  reserves  the  option  of  not 
forwarding  for  further  consideration  a 
proposal  in  which  each  vitae  exceeds 
the  two-page  limit;  and 

(iii)  Publication  List(s).  A 
chronological  list  of  all  publications  in 
referred  journals  during  the  past  five 
yeare,  including  those  in  press,  must  be 
provided  for  each  professional  project 
member  for  whom  a  curriculum  vitae  is 
provided.  Authors  should  be  listed  in 
the  same  order  as  they  appear  on  each 
paper  cited,  along  with  the  title  and 
complete  reference  as  these  items 
usually  appear  in  ioumals. 

(10)  Buaget.  A  aetailed  budget  is 
required  for  each  year  of  requested 
support.  In  addition,  a  summary  budget 
is  required  detailing  requested  support 
for  the  overall  project  period.  A  copy  of 
the  form  which  must  be  used  for  this 
piupose,  Form  CSREES-55,  along  with 
instructions  for  completion,  is  included 
in  the  Application  Kit  and  may  be 
reproduced  as  needed  by  applicants. 
Funds  may  be  requested  under  any  of 
the  categories  listed,  provided  that  the 
item  or  service  for  which  support  is 
requested  may  be  identified  as 
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necessary  for  successful  conduct  of  the 
proposed  project,  is  allowable  under 
applicable  Federal  cost  principles,  and 
is  not  prohibited  under  any  applicable 
Federal  statute.  However,  the  recovery 
of  indirect  costs  under  this  program  may 
not  exceed  the  lesser  of  the  grantee 
institution's  official  negotiated  indirect 
cost  rate  or  the  equivalent  of  14  percent 
of  total  Federal  funds  awarded.  This 
limitation  also  applies  to  the  recovery  of 
indirect  costs  by  any  subawardee  or 
subcontractor,  and  should  be  reflected 
in  the  subrecipient  budget. 

Note:  For  projects  awarded  under  the 
authority  of  Sec.  2(c)(1)(A)  of  Pub.  L.  No.  89- 
106,  no  funds  will  be  awarded  for  the 
renovation  or  refurbishment  of  research 
spaces;  the  purchase  or  installation  of  fixed 
equipment  in  such  spaces;  or  for  the 
planning,  repair,  rehabilitation,  acquisition, 
or  construction  of  a  building  or  facility'. 

(11)  Research  Involving  Special 
Considerations.  A  niunber  of  situations 
encountered  in  the  conduct  of  research 
require  special  information  and 
supporting  documentation  before 
funding  can  be  approved  for  the  project. 
If  any  such  situation  is  anticipated,  the 
proposal  must  so  indicate.  It  is  expected 
that  a  significant  number  of  proposals 
will  involve  the  follovsdng: 

(i)  Recombinant  DNA  and  RNA 
molecules.  All  key  personnel  identified 
in  a  proposal  and  all  endorsing  officials 
of  a  proposed  performing  entity  are 
required  to  comply  with  the  guidelines 
estabhshed  by  the  National  Institutes  of 
Health  entitled,  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules,"  as  revised.  The  Application 
Kit  contains  a  form  which  is  suitable  for 
such  certification  of  compliance  (Form 
CSREES-662). 

(ii)  Experimental  vertebrate  animal 
care.  The  responsibility  for  the  humane 
care  and  treatment  of  any  experimental 
vertebrate  animal,  which  has  the 
meaning  as  "animal"  in  section  2(g)  of 
the  Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2132(g)),  used  in  any 
project  supported  with  grant  funds  rests 
with  the  performing  organization.  In 
this  regard,  all  key  personnel  associated 
with  any  supported  project  and  all 
endorsing  officials  of  the  proposed 
performing  entity  are  required  to 
comply  with  the  applicable  provisions 
of  the  Animal  Welfare  Act  of  1966.  as 
amended  (7  U.S.C.  2131  et  seq.)  and  tne 
regulations  promulgated  thereunder  by 
the  Secretary  of  Agricuhure  in  9  CFR 
Parts  1,2,  3,  and  4. 

The  applicant  must  submit  a 
statement  certifying  that  the  proposed 
project  is  in  compliance  with  the 
aforementioned  regulations,  and  that  the 
proposed  project  is  either  under  review 
by  or  has  been  reviewed  and  approved 


by  an  Institutional  Animal  Care  and  Use 
Committee.  The  AppUcation  Kit 
contains  a  form  which  is  suitable  for 
such  certification  (Fonn  CSREES-662). 

(iii)  Human  subjects  at  risk. 
Responsibihty  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  proposed  project  supported 
with  grant  funds  provided  by  USDA 
rests  with  the  performing  entity. 
Regulations  have  been  issued  bv  USDA 
under  7  CFR  Part  Ic,  Protection  of 
Human  Subjects.  In  the  event  that  a 
project  involving  human  subjects  at  risk 
is  recommended  for  award,  the 
applicant  will  be  required  to  submit  a 
statement  certifying  that  the  project  plan 
has  been  reviewed  and  approved  by  the 
Institutional  Review  Board  at  the 
proposing  organization  or  institution. 
The  Application  Kit  contains  a  form 
which  is  suitable  for  such  certification 
(Form  CSREES-662). 

(12)  Current  and  Pending  Support.  All 
proposals  must  list  any  other  current 
public  or  private  research  support 
(including  in-house  support)  to  which 
key  persormel  identified  in  the  proposal 
have  committed  portions  of  their  time. 
whether  or  not  salary  support  for  the 
person(s)  involved  is  included  in  the 
budget.  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by,  or  that  will  be 
submitted  in  the  near  future  to,  other 
possible  sponsors,  including  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  other  possible  sponsors 
will  not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  of 
CSREES  for  this  purpose.  However,  a 
proposal  that  duplicates  or  overlaps 
substantially  with  a  proposal  already 
reviewed  and  funded  (or  that  will  be 
funded)  by  another  organization  or 
agency  will  not  be  funded  under  this 
program.  The  Application  Kit  contains  a 
form  which  is  suitable  for  listing  current 
and  pending  support  (Form  CSREES- 
663). 

Note:  This  proposal  should  be  listed  in  the 
pending  section  of  the  form. 

(13)  Additions  to  Project  Description. 
The  Administrator  of  CSREES.  the 
members  of  peer  review  groups,  and  the 
relevant  program  staff  expect  each 
project  description  to  be  complete  while 
meeting  the  page  Umit  established  in 
this  section  (Proposal  Format). 
However,  if  the  inclusion  of  additional 
information  is  necessary  to  ensure  the 
equitable  evaluation  of  the  proposal 
(e.g.,  photographs  that  do  not  reproduce 
well,  reprints,  and  other  pertinent 
materials  that  are  deemed  to  be 
unsuitable  for  inclusion  in  the  text  of 
the  proposal),  then  14  copies  of  the 


materials  should  be  submitted.  Each  set 
of  such  materials  must  be  identified 
with  the  name  of  the  submitting 
organization,  and  the  name(s)  of  the 
principal  investigator(s).  Information 
may  not  be  appended  to  a  proposal  to 
circimivent  page  limitations  prescribed 
for  the  project  description.  Extraneous 
materials  will  not  be  used  during  the 
peer  review  process. 

(14)  Organizational  Management 
Information.  Specific  management 
information  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
prior  to  the  award  of  a  grant  for  this 
Program  if  such  information  has  not 
been  pro\'ided  previously  under  this  or 
another  program  for  which  the 
sponsoring  agency  is  responsible.  USDA 
will  contact  an  apphcant  to  request 
organizational  management  information 
once  a  proposal  has  been  recommended 
for  funding. 

Compliance  With  the  National 
Environmental  Policy  Act  (NEPA) 

As  outlined  in  7  CFR  Part  3407  (the 
CSREES  regulations  implementing 
NEPA),  the  environmental  data  or 
documentation  for  any  proposed  project 
is  to  be  provided  to  CSREES  in  order  to 
assist  CSREES  in  carrying  out  its 
responsibilities  under  NEPA.  In  some 
cases,  however,  the  preparation  of 
environmental  data  or  documentation 
may  not  be  required.  Certain  categories 
of  actions  are  excluded  from  the 
requirements  of  NEPA.  The  USDA  and 
CSREES  exclusions  are  listed  in  7  CFR 
lb,3  and  7  CFR  3407.6.  respectively. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA  (e.g..  preparation 
of  an  environmental  assessment  (EA)  or 
environmental  impact  statement  (EIS)). 
pertinent  information  regarding  the 
possible  environmental  impacts  of  a 
proposed  pro'  ct  is  necessary;  therefore, 
the  National  En\ironmental  Policv  Act 
Exclusions  Form  (Form  CSREES-1234) 
provided  in  the  Apphcation  Kit  must  be 
included  in  the  proposal  indicating 
whether  the  applicant  is  of  the  opinion 
that  the  project  falls  within  one  or  more 
of  the  categorical  exclusions.  Form 
CSREES-1234  should  follow  Form 
CSREES-661.  Application  for  Funding, 
in  the  proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions.  CSREES  may 
determine  that  an  EA  or  an  EIS  is 
necessary  for  an  activity,  if  substantial 
controversy  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
that  may  cause  such  activity  to  have  a 
significant  envirormiental  effect. 
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Proposal  Submission 

What  To  Submit 

An  original  and  14  copies  of  a 
proposal  must  be  submitted.  Each  copv 
of  each  proposal  must  be  stapled 
securely  in  the  upper  left-hand  comer 
(DO  NOT  BIND).  All  copies  of  the 
proposal  must  be  submitted  in  one 
package. 

Where  and  When  To  Submit 

Proposals  must  be  received  on  or 
before  February  26,  1997.  Proposals  sent 
by  First  Class  mail  must  be  sent  to  the 
following  address:  Proposal  Services 
Unit,  Grants  Management  Branch,  Office 
of  Extramural  Programs,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 


Agriculture,  STOP  2245,  Washington, 
DC.  20250-224.S,  Telephone:  (202)  401- 

5048 

Proposals  that  are  delivered  by 
Express  mail,  a  courier  service,  or  by 
hand  must  be  submitted  to  the  following 
address  (note  that  the  zip  code  differs 
from  that  shown  above):  Proposal 
Services  Unit.  Grants  Management 
Branch.  Office  of  Extramural  Programs, 
Cooperative  State  Research,  Education, 
and  Extension  Service.  U.S.  Department 
of  Agriculture,  Room  303.  Aerospace 
Center.  901  D  Street,  SVV,  Washington, 
DC   20024.  Telephone:  (202)  401-5048. 

Supplementanr  Information 

For  reasons  set  forth  in  the  final  rule- 
related  Notice  to  7  CFR  Part  3015, 


Subpart  V  (48  FR  29115,  June  24,  1983), 
this  Program  is  excluded  from  the  scope 
of  Executive  Order  No,  12372  which 
requires  intergovernmental  consultation 
vdth  State  and  local  officials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Action  of  1980  (44  U,S.C.  3504(h)),  the 
collection  of  information  requirements 
contained  in  this  Notice  have  been 
approved  under  0MB  Document  No. 
0524-0022. 

Done  at  Washington,  D,C.,  on  this  3Utii  day 
of  December  1996. 

Co  lien  HefFieran, 

Associate  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
[FR  Doc.  97-159  Filed  1-3-97;  8:45  am] 
BILUNG  CODE  3410-22-M 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarx;e. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Fruits  and  vegetalJies; 
importation;  putjiished  1-6- 
97 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Claims  and  litigation: 
Distribution  of  literature  arxJ 

protest  and  dissident 

activities;  CFR  part 

removed;  published  1-6-97 
Sales  and  services: 
Copying,  certifying,  and 

searching  records  arxj 

other  docunwntary 

material;  fee  schedule; 

CFR  part  removed; 

published  1-6-97 
Legal  assistance  program; 

CFR  part  removed; 

published  1-6-97 

ENERGY  DEPARTMENT 

National  Environmental  Policy 
Act  implementing 
procedures: 

Federal  regulatory  reform; 
published  12-6-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

New  York  et  a!.;  published 
11-5-96 
Clean  Air  Act 

State  operating  permits 
programs- 
Idaho;  put>llshed  12-6-96 
Water  pollution;  effluent 

guidelines  for  point  source 

categories: 

Pesticide  chemicals; 
formulation,  packaging 
and  repackaging,  and 
pretreatment  standards; 
published  11-6-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Telecommunications  Act  of 
1996;  implementation: 
Comrrron  carrier  services- 


Local  competitkxi 
proviskxis;  nr>otk>n  for 
stay  and  notifk:ation  of 
court  stay;  published  1- 
6-97 

FEDERAL  HOUSING 
FINANCE  BOARD 

Operations: 
Regulatory  waivers; 
conskleratk>n  procedure; 
published  12-6-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications- 
Gentamicin  sulfate 
intrauterine  solution; 
published  1-6-97 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  Package  Link- 
Canada  and  United 
Kingdom;  published  1-6- 
97 

Implementation;  published 
1-6-97 

STATE  DEPARTMENT 

Visas;  immigrant 

documentatk)n: 

Vk)lence  Againist  Women 
Act;  spouses  and  chikjren 
self-petition  for  immediate 
relative  arxJ  preference 
classificatk)ns; 
classification  symtx)ls; 
published  1-6-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  12-31-96 
Israel  Aircraft  Industries; 
published  12-2-96 

Class  E  airspace;  put}lished  i- 
6-97 

TREASURY  DEPARTMENT 
Fiscal  Service 

Book-entry  securities: 
Student  Loan  Martteting 
Association  (Sallie  Mae); 
conformity  to  TRADES 
regulatk>ns;  put>lished  1-6- 
97 

Maricetat>le  txx>k-entry 
Treasury  bills,  notes,  and 
bonds;  sale  and  issue; 
uniform  offering  circular; 
amendments;  published  1-6- 
97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Inflation-indexed  debt 
instalments;  put)lished  1- 
6-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucelk>sis  in  cattie  and 
bison- 
State  and  area 
classifrcatioTTs; 
comments  due  by  1-17- 
97;  published  11-18-96 

AGRICULTURE 
DEPARTMENT 

Meat  and  meat  products; 
export  reporting;  comments 
due  by  1-13-97;  published 
11-14-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 
Key  escrow  encryption 

equipment  and  software; 

licensing;  comments  due 

by  1-13-97;  published  12- 

13-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic  Zone- 
Pacific  halibut  and  red 
king  crab;  comments 
due  by  1-15-97; 
published  12-15-96 
Northeastern  United  States 
fisheries- 
Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  1-14- 
97;  putilished  11-15-96 
Summer  ftourxSer  and 
scup;  comments  due  by 
1-13-97;  published  12- 
18-96 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets: 
Contract  mart<ef  designation 
applcations  review  and 
approval  and  exchange 
rules  relating  to  contract 
terms  and  conditions; 
comments  due  by  1-16- 
97;  published  12-27-96 
Contract  market  rule  review 
procedures;  comments 
due  t»y  1-16-97;  put)lished 
12-17-96 

DEFENSE  DEPARTMENT 

Acquisition  regutatxxis: 


Restructijring  costs/tXKKises; 
comments  due  by  1-14- 
97;  published  11-15-96 
Federal  Acquisition  Regulation 

(FAR): 

Independent  research  and 
devek3pn«nt  alk>wable 
cost  crfteriaAjid  and 
proposal  costs  for  Fiscal 
Year  1996  and  beyond: 
comments  due  tjy  i-i3- 
97;  published  11-14-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 
national  emisskxi  standards: 
Secondary  lead  smelters, 
new  and  existing; 
comments  due  by  1-13- 
97;  published  12-12-96 
Air  programs: 

Outer  Continental  Shelf 
regUatons- 

California;  corrvnents  due 
by  1-15-97;  published 
12-16-96 
Air  quality  implemei  rtaticn 
plans;  approval  and 
pronxjigation;  various 
States: 

Fkjrida;  comments  due  by 
1-15-97;  published  12-16- 
96 
Georgia;  comments  due  by 
1-13-97;  published  12-13- 
96 
Idaho:  comments  due  t>y  1- 
17-97:  published  12-18-96 
Texas;  comments  due  by  i- 
13-97;  published  12-13-96 
Pesticides;  tolerarx:es  in  food, 
aninrtal  feeds,  and  raw 
agrcuttural  comnxxfties; 
Proptconazole;  comments 
due  by  1-13-97,  published 
11-13-96 
Water  pollution  cont-ol; 
Great  Lakes  System;  water 
quality  guidance- 
Selemum  cntenon 
maximum  corKentration; 
comments  due  by  i-i5- 
97;  published  12-16-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  speaal. 
Aviation  servk»s- 
112-118  MHz  for 
Differential  Gtotial 
Positioning  System 
(GPS)  correction  data 
and  hand-heW 
transmitter  use: 
comments  due  by  i-i5- 
97,  published  11-29-96 
Radio  stations;  table  ol 
assignments: 
Pennsylvania;  comments 
due  by  1-13-97:  published 
12^-96 
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Texas;  comments  due  by  1- 
13-97;  published  12-2-96 

FEDERAL  MARITIME 
COMMISSION 

Maritime  carriers  in  foreign 
commerce: 

Conditions  unfavorable  to 
shipping,  actions  to  adjust 
Of  meet- 
United  States/ Japan  trade; 
port  restrictions  and 
requirements;  comments 
due  by  1-13-97; 
published  11-13-96 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thftfl  savings  plan: 
Basic  pay  definition  and 
Thrift  Savings  Plan  loan 
program  amendments; 
comments  due  by  1-17- 
97;  published  11-18-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

IndeperxJent  research  and 
development  allovvable 
cost  criteriaA>d  and 
proposal  costs  for  Fiscal 
Year  1996  and  beyond; 
comments  due  by  1-13- 
97;  published  11-14-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administraticn 

Food  addKives: 
Adjuvants,  production  aids, 
arxj  sanitizers- 
Sodim  2.2  - 
methylefieb«s(4 ,6-di-tert- 
butylphenyOphosphate; 
comments  due  by  1-15- 
97;  published  12-16-96 
Adjuvants,  production  aids, 
and  sanitizers- 
2-{[2.4,8,10-tetra)<(s(1,1- 
dimethylethyl)dibenzo 


[d,f][1,3,21,  etc.; 
comments  due  by  1-15- 
97;  published  12-16-96 
Food  for  human  consumption: 
Food  addittves- 
Curdlan;  comments  due 
by  1-15-97,  published 
12-16-96 
Human  drugs  and  tMOlogical 
products 

Postmarl<eting  expedited 
adverse  experience 
reporting  requirements; 
increased  frequency 
reports  revocation; 
comments  due  by  1-13- 
97.  published  10-28-96 
Human  drugs 
Colloidal  silver  ingredients 
or  silver  salts,  products 
containing  (OTC);  not 
generally  recognized  as 
safe  and  effective, 
comments  due  by  1-13- 
97;  putilished  10-15-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Appeals  and  heanngs 
procedures;  revisions; 
comments  due  by  1-17-97, 
published  1 1-13-96 
Disposition;  grants: 
Alasl<a;  State  grants; 
comments  due  by  1-14- 
97;  putjiished  1 1-15-96 
Forest  management: 
Sustained-yield  forest  units: 
comments  due  by  1-14- 
97;  putdished  11-15-96 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 
procedures 

Registration  of  claims- 
>Best  Edition >  of 
published  copyrighted 
wor(<s;  comments  due 
by  1-14-97,  published 
12-3-96 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Independent  research  and 
development  aNowable 
cost  criteria/bid  and 
proposal  costs  for  Fiscal 
Year  1996  and  beyond; 
comments  due  by  1-13- 
97;  published  11-14-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Retirement,  health  t)enefits, 
and  life  insurance,  Federal 
employees: 
Distirct  of  Columbta 
Financial  Corrtrol 
Authority;  employee 
coverage  as  Federal 
employees;  comments 
due  by  1-14-97;  published 
11-15-96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Electionic  Data  Gathering, 
Analysis,  and  Retiieval 
System  (EDGAR): 
Submission  of  filings  and 
other  documents; 
amendments;  comments 
due  by  1-13-97;  published 
12-12-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
AlliedSignal  Inc.;  comments 
due  by  1-13-97;  published 
11-13-96 
Bell;  comments  due  by  1- 

13-97;  published  11-14-96 
Boeing;  comments  due  by 
1-13-97;  published  11-12- 
96 
Domier;  comments  due  by 
-17-97;  published  12-5- 
96 
Rolls-Royce  pic;  comments 
due  by  1-13-97;  published 
11-13-96 


Schempp-Hlrth;  comments 
due  by  1-17-97;  putilished 
11-5-96 

Special  conditions- 

Gulfsti-eam  model  G1159A 
airplane;  comments  due 
by  1-13-97;  published 
12-13-96 

Class  E  airspace;  comments 
due  by  1-13-97;  published 
11-19-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Smart  air  tags,  vehicles 
without;  warning  labels, 
manual  cutoff  switches, 
etc.  reduction  of 
dar^rous  Impacts  on 
children;  comments  due 
by  1-13-97;  published 
11-27-96 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Firearms: 

Commerce  in  explosives; 
comments  due  by  1-13- 
97;  published  10-15-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Treasury  tax  and  loan 
depositaries  and  payment  of 
Federal  taxes: 

Electi'onic  Federal  Tax 
Payment  System 
operation;  financial 
institutions  and  Federal 
Reserve  Banks; 
comments  due  by  1-13- 
97;  put)lished  11-21-96 
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CFR  CHECKLIST 


Tltta 


Stock  NumtMr 


Prio*       Ravtaion  Date 


This  checkiist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeldy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  ttiat  has  been  issued  since  last 

week  arKJ  whk;h  is  now  available  for  sale  at  the  Government  Printing 

Offfce. 

A  "•"  prscedes  Mch  entry  that  is  now  avaiiabie  on-line  through 
the  Govamment  Printing  Office's  GPO  Access  service  at  httpJI 
www.aco8ss.gpo.gov/nara/cfr.  For  Infonmation  about  GPO  Access 
call  1-888-293-6498  (toll  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  wfiwh  is  revised  monthly. 

The  annual  rate  for  subscriptk>n  to  all  revised  volumes  is  $883.00 
domestic,  S220.75  additional  for  foreign  mailing. 
Mail  orders  to  tfie  Superintendent  of  Documents,  Attn:  New  Orders. 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2250. 

Title  Stock  NumtMr  Prtcc       R«vtsk>n  Data 


1,  2  (2  Reserved) (869-028-qpOOl-l) $4.25 

3  (1995  CompHoton 
and  Parts  100  and 
101)  (869-028-00002-9)  .. 


4  (869-028-0000^7) 

5  Parts: 

1-699  (869-028-00004-5) 

700-1199 (869-028-00005-3) 

1200-€nd,  6  (6 
Resewed) (869-028-00006-1) 


22.00 
5.50 

26.00 
20.00 

25.00 


7  Parts: 

0-26  ._ (869-028-00007-0) 22.W 

27-45  (869-028-00008-8) 11.00 

46-51  (869-028-00009-«) 13,00 

52  (869-028-00010-0) 5.00 

53-209 (869-028-00011-8) 17.00 


35.00 
17.00 
22.00 
25.00 
30.00 
35  .M 
29.00 
41.00 
16.00 
31. W 
39.00 
15.W 


210-299 (869-028-00012-6) 

300-399 (869-028-00013-4) 

400-699 (869-028-00014-2) 

700-899 (869-028^)0015-1) 

900-999 (869-028-00016-9) 

1000-1199  (869-028-00017-7) 

1200-1499  (869-028-00018-5) 

1500-1899  (869-028-00019-3) 

1900-1939  (869-028-00020-7) 

1940-1949  (869-028^)0021-6) 

1950-1999  (869-028^)0022-3) 

2000-End (869-028-00023-1)  . 

8  (869-028-00024-0)  . 

9  Parts: 

1-199 (869-028-00025-8)  . 

200-End  (869-028-00026-6)  . 

10  Parts: 

0-50  (869-028-00027-4)  . 

51-199 (869-028-00028-2)  . 

200-399 (869-028-00029-1)  . 

40(W99 (869-028-00030-4)  . 

500-€nd  (869-028-00031-2)  . 

11  (869-028-00032-1)  . 

12  Parts: 

1-199  (869-028-00033-9) 12.00 

200-219 (869-028-00034-7) 17.00 

220-299 (869-028-00035-5) 29.00 

300-499 (869-028-00036-3) 21. M 

500-599 (869-028-00037-1) 20.00 


30.00 
25.00 

30.00 
24.00 
5.00 
21.00 
34.00 

15.00 


Feb.  1,  1996 

'Jan.  1,  1996 
Jon.  1,  1996 

Jan.  1,  1996 
Jon.  1,  1996 

Jan.  1,  1996 

Jan.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jon.  1,  1996 
Jan.  1,  1996 


1996 
1996 
1996 


Jon  1, 
Jon.  1, 
Jan.  1, 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1.  1996 
Jan.  1,  1996 


23.00        Jan.  1.  1996 


Jon.  1,  1996 
Jon.  1,  1996 

Jan.  1,  1996 

Jan.  1,  1996 

Jan.  1.  1996 

Jon  1,  1996 

Jon.  1.  1996 

Jon.  1,  1996 


Jon.  1,  1996 

Jon.  1.  1996 

Jon.  1.  1996 

Jon.  1,  1996 

Jon,  1.  1996 


31.00 
18.00 

MJX 
30.00 
13.00 
23.00 


600-€nd  (869-028-00038-0)  .. 

13  (869-028-00039-8)  .. 

14  Parts: 

1-59  (869-028-00040-1)  .. 

60-139 (869-028-00041-0)  .. 

140-199 (869-028-00042-8)  .. 

200-1199  (869-028-00043-6)  .. 

1200-End (869-028^)0044-4) 16.00 

15  Parts: 

0-299  (869-028-00045-2) 16.00 

300-799 (869-028-00046-1) 26.00 

800-€nd  (869-028-00047-9) 18.00 

16  Parts: 

0-149  (869-028-00048-7)  .. 

150-999 (869-028-00049-5)  .. 

1000-End (869-028-00050-9)  .. 


6JbO 
19.00 
26.00 

17  Parts: 

1-199  (869-028-00052-5) 21.00 

200-239 (869-028-00053-3) 25.00 

240-€nd  (869-028-00054-1) 31.00 

18  Parts: 

1-149  (869-028-00055-0) 17.00 

150-279 (869-028-00056-8) 12.00 

280-399 (869-028-00057-6) 13.00 

400-€nd  (869-028-00058-4) 11.00 

19  Parts: 

1-140  (869-028-00059-2)  . 

141-199 (869-028-00060-6)  . 

200-End  (869-028-00061-4)  . 

20  Parts: 

1-399  (869-028-00062-2)  . 

•40O-499  (869-028-00063-1)  . 

500-€nd  (869-028-00064-9)  .. 

21  Parts: 

•  1-99  (869-028-00065-7)  . 

•  100-169  (869-028-00066-5)  . 

•  170-199  (869-028-00067-3)  . 

•200-299  (869-028-00068-1)  .. 

•300-199 (869-028-00069-0)  .. 

•500-599  (869-028-O0070-3)  ., 

•600-799  (869-028-00071-1)  .. 

•800-1299  (869-028-00072-0)  .. 

•  1300-£nd (869-028-00073-8)  .. 

22  Parts: 

1-299  (869-028-00074-6)  .. 

300-£nd  (869-028-00075-4)  .. 

23 (869-028-00076-2)  .. 

24  Parts: 

0-199  (869-028-00077-1)  .. 

200-219 (869-028-00078-9)  .. 

220-499 (869-028-00079-7)  .. 

500-699 (869-028-00080- 1)  .. 

700-899 (869-028-00081-9)  .. 

900-1699  (869-028-00082-7)  .. 

170O-€nd (869-028-00083-5)  ., 


26.00 
23.00 
12.00 

20.x 
35.x 
32.x 

I6.X 
22.x 
29.x 

7.x 
50.x 
2&JX 

8.50 
30.x 
14.x 

36,X 
24.x 


30.x 
14.x 
13.x 
M.X 
13.x 
21.x 
M.X 


Jon.  1.  1996 
Ma.  1,  1996 

Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 
Jon.  1,  1996 

Jon.  1,  1996 
Jon.  1,  1996 
Jon,  1,  1996 

Jon  1,  1996 
Jon,  1,  1996 
Jon.  1,  1996 

Apr,  1,  1996 
Apr,  1,  1996 
Ap(,  1,  1996 

Apf  1,  1996 
Apr,  1,  1996 
Ap(,  1,  1996 
Apf.  1.  1996 

Ap(,  1,  1996 
Apf  1,  1996 
Apr,  1,  1996 

Apr  1,  1996 
Apr.  1.  1996 
Apr   1,  1996 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


1.  1996 

1,  1996 

1.  1996 

1.  1996 

1.  1996 

1,  1996 

1,  1996 

1,  1996 

1.  1996 


Apr  1, 
Apr,  1. 


1996 
1996 


21.x         Apr   1.  1996 


May  1, 
Moy  1, 
Moy  1, 
Moy  1, 
Moy  1 
Moy  1 
Moy  1 


25  (869-028-00084-3) 32.X  Moy  1, 

26  Parts: 

§§1.0-1-1.60  (869-028-00085-1) 21.X  Apr! 

§§1.61-1,169 (869-028-00086-0) 34,X  Apr   1, 

§§1,170-1.3X (869-028-00087-8) 24.X  Apr  1 

§§1.301-1.4X (869-028-00088-6) 17,X  Apr   1 

§§1.401-1.440 (869-028-00089-4)  ..    .  31.X  Apr  1 

§§1.441-1.5X  (869-028-00090-8)  22.X  Apt   1, 

§§1.501-1.640  (869-028-00091-6) 21.X  Aprl 

§§1.641-1.850 (869-028-00092-^) 25.X  Api   1 

§§1.851-1.907  (869-028-00093-2) 26.X  Apr   1, 

§§1,908-1, lOX  (869-028-00094-1) 26.X  Aprl, 

§§1. 1X1-1. 14X  (869-028-00095-9) 26.X  Aprl 

§§1.1401-End  (869-028-00096-7) 35.X  Aprl. 


996 
996 
996 
996 
996 
996 
996 

996 


996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
996 
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Pr4c«       Revision  Date 


,  (869-O28-00O97-5) 28.00 

2C.00 
13.00 
14.00 
25.00 
6.00 
8.00 


50(M99 (869-028-00 110-6) 

900-ia99 (86W128-001 1 1-4) 

1900-19)0  (§§  1900  to 

19ia999)  (869-02»-00112-2) 

1910  (§§  1910.1000  to 

end)  (869-028-001 13-1) 

1911-1925  (869-028-00114-9) 

1926 (869-028-001 15-7) 

1927-€nd (869-028-00116-5) 

30  Parts: 

1-199  (869^8-00117-3) 33.0C 

200-499 (869-028-001 18-1) 26.00 

700-€nd  (869-02ft-00119-0) 38.00 

31  Parts: 

0-199  (869-028-00120-3) 20.00 

200-End  (869-028-00121-1) 33.00 


27.00 
19.00 
30.00 

38.00 


321 

1-39,  Vol.  I „ 15.00 

1-39,  VoJ.  II 19.00 

1-39.  VoJ.  IH 18.00 


1-190  (869-028-00122-0) 

191-399 (869-028-00123-8) 

400-629 (869-028-00124-6) 

630-699 (869-028-00125-4) 

700-799 (869-028-00126-2) 

800-€nd  (869-028-00127-1) 


42.00 
50.00 
34.00 
14.x 
28.00 
28.00 


33  Parts: 

1-124  (869-028-00128-9) 26.00 

125-199 (869-028-00129-7) 35.00 

200-EfXl  (869-028-00130-1) 32.00 

34  Parts: 

1-299  „ (869-028-00131-9) 27.00 

300-399 (869-028-00132-7) 27.00 

400-End  (869-028-00 133-5) 46.M 


37  (869-028-00 137-8) 


TW»  Stock  Numtw 

^29  

30-39  *"™!Z"I!!!. (869-028-00098-3) 

40-49  (869-028-00099-1) 

50-299 (869-028-00100-9) 

300^499 „ (869-O28-00101-7) 

500-599 (869-028-00102-5) 

600-End  (869-028-00103-3) 

27  Parts: 

1-199  (869-028-00104-1) 44.00 

200-End  (869-028-00105-0) 13.00 

1-42  "ZZZZZ  (869^28-00106-8) 35.00        July 

43-«nd  (869-028-00107-6)  30.00        July 

0-99  „ (869-02W)0108^) 26  X  Ju»y 

100^499 (869-028-00109-2) 12.X  July 

48.x  July 

20.x  Juiy 


Ttti* 


Stock  Number 


Price      Revision  Data 


Apt 
Apr 
Apr 
Apr 
Apr 
*Apf 
Apr 

Apr 
Apr. 


43.x        July 


July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

^Juty 

'July 

July 

JuN 

July 

sjuly 

July 

July 

Jufy 
July 
July 

July 
Ju^ 
July 


35 _ (869-028-00134-3) 15.X  July 

36  Parts  <• 

1-199  (869-028-X 135-1) 20.X  July 

200-End  (869-028-00136-0) 48.X  July 


24.x        JuW 


38Parta: 

0-17  (869-028-X 138-6) 34  X  July 

18-End  (869-028-00139-4) 38.X  July 

3« (869-028-X  140-8) 23  X  July 

40  Parti: 

•  1-51  (869-028-0014M) 50.X  July 

•52 (869-028-X  142-4) SIX  July 

•53-59  (869-028-0014>2) 14.X  July 

60  (869-028-X  144-1)  47.X  July 

•61-71   (869-028-X  146-9) 47.X  July 

•72-80  (869-028-00146-7) 34X  July 

•81-85  (869-028-X  147-5) 31  X  July 

•86 (869-028-00148-3) 46.X  July 

•87-135 (869-028-X  149-1) 35.X  July 


996 
996 
996 
996 
996 
990 
996 

996 
996 

996 
996 

996 
996 
996 
996 

996 

996 
996 
996 
996 

996 
996 
996 

996 
996 

984 
984 
984 
996 
996 
996 
991 
996 
996 

996 
996 
996 

996 
996 
996 

996 

996 
996 

996 


996 
996 

996 


996 
996 
996 
996 
996 
996 
996 
996 
996 


•  136-149 (869-028-00150-5) 

•150-189 (869-028-O0151-3) 

•  190-259 (869-028-00152-1) 

•260-299 (869-028-00153-0) 

•300-399 (86W)28-00154-6) 

•400-424 (869-028-00155-6) 

•425-699 (869-028-001 56-4) 

•700-789 (86WJ28-00157-2) 

•790-End (869-028-M 158-7) 

41  Chaptars: 

1, 1-1  to  1-10 


35.x 
33.x 
22.x 
53.x 
28.x 
33O0 
38.x 
33.x 
19.x 

13.x 

1, 1-1 1  to  Appendw,  2  (2  Resewed) 13O0 

3-6 14.x 

7  6JD0 

8  » 4i0 

9 - 13O0 

10-17  9JS0 

18,  Vol.  I,  Ports  1-5  13.x 

18,  Vol.  II,  Ports  6-19 13.x 

18,  Vol,  III,  Ports  20-52 13.X 

19-lX  13.x 

1-100  (869-02W)0159-9) 12.X 

101  (869K)28-X160-2) 36.X 

102-2X (869-028-X161-1) 17.X 

201-End  (86WJ28-X 162-9) 17.X 

42  Parts: 

•  1-399  (869-026-00163-4)  .. 

•400-429 (869-028-X164-5)  .. 

430-End  {869-026-X165-1)  .. 


26.x 
34.x 
39.x 

43  Parts: 

•  1-999  (86W)28-X166-1) 30.X 

1000-3999  (869-026-X167-7) 31.X 

4000-End (86W)26-X168-5) 15.X 

.  (869-026-X169-3) 24.X 


45  Parts: 

•  1-199  (869-028-X169^) 

200-499 (869-028-X  170-0) 

•500-1 199  (869-028-X171-8) 

1200-End (869-026-X173-1) 


28.x 
14.x 
20XXi 
26.x 


46  Parts: 

•  1-40  (869-026-00174-0) 21.X 

41-69  „ (869-026-X 175-8) 17.X 

•70-89  „ (869-026-X176-6) 8.50 

•90-139 (869-026-00 177-4) 15O0 

140-155 (869-026-00178-2) 12.X 

156-165 (869-026-X179-1) 17.X 

•  16^199 (869-026-X18O-4) 17.X 

•200-499 (869-02M)0180-7) 21.X 

500-End  (869-026-00182-1) 13.X 

47  Parts: 

0-19  (869-026-X  183-9)  .. 

20-39  (869-026-X  184-7)  .. 

40-69  (869-02W)0185-5)  .. 

70-79  (869-026-00186-3)  .. 

80-€rid  (86W)26-X187-1)  .. 


25.x 
21.x 
14.x 
24.x 
30.x 

48  Chaptars: 

1  (Ports  1-51)  (869-026-X188-0) 3900 

1  (Ports  52-99)  (869-026-X18*-*) 24.X 

2  (Ports  201-251) (869-026-00190-1) 17.X 

2  (Ports  252-299) (869-026-X  19 1-0) 13.X 

3-6 (869-026-X192-8) 23.X 

7-14  (869-026-X  193-6) 28.X 

15-28  (869-028-X  193-9) 38.X 

29-£nd  (869-026-X195-2) 19.X 

49  Parts: 

1-99  (86W)26-00196-1) 

100-177 (869-026-X197-9) 

17&-199 (869-026-X  198-7) 

200-399 (869-02W)0 199-5) 

400-999 (869-026-O020O-2) 


25.x 
34.x 
22.x 
30.x 
40.x 
1000-1 199  (869-026-00201-1) 18.X 


July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1.  1996 
July  1,  1996 
July  1,  1996 
Jiiy  1,  1996 

iJuly  1,  1984 

3Juty  1,  1984 

3July  1,  1984 

sjiiy  1,  1984 

3Juty  1,  1984 

JJuly  1,  1984 

3July  1,  1984 

3July  1,  1984 

sjuly  1,  1984 

iJuly  1,  1984 

}July  1,  1984 

Jidy  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1995 

Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 

Oct.  1,  1996 

*Oct.  1,  1995 

Oct.  1,  1996 

Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1995 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
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Vll 


Title 


Stock  NumtMr 


Price       Revision  Date 


•1200-£nd (869-028-00201-3) 15.00 

50  Parts: 

1-199  (869-026-00203-7) 26.00 

200-599 (869-026-00204-5) 22.00 

600-End  (869-026-00205-3) 27.00 


CFR  Index  and  Findings 
Aids (869-028-00051-7) 


35.00 


Oct.  1.  1996 

Oct.  1,  1995 
Oct.  1,  1995 
Oct   1,  1995 

Jan.  1,  199o 
1996 


<'No  amendmenfj  were  pcomijgated  durng  the  pefod  Octobet  1    1996  to 
Septemt5e»  30,  1996.  The  CFB  volume  issued  Octobef  1,  1995  shoiid  be  retaned 


Complete  1996  CFR  set 883.00 

Microfictie  CFR  Edition: 

Subscription  (moiled  as  issued)  264.00  1996 

Individual  copies I.OO  1996 

Complete  set  (one-time  mailing)  264.00  1995 

Complete  set  (one-tinne  PTKaling)  244.00  1994 

'  Becouse  Title  3  is  on  cfwudcompikition,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  pefmanent  reference  source 

2The  July  I.  1985  edition  o(  32  CFR  Pots  1-189  contans  a  note  only  (or 
Parts  1-39  inclusive.  For  the  hJ  text  o(  the  Defense  Acquisrtion  Regulations 
in  Pols  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1  19M  contanmg 
those  pats. 

JThe  July  1,  1985  ecStion  of  41  CFR  Chapters  l-lOO  contans  o  note  only 
fa  Chapters  1  to  49  inclusive.  Fa  the  fu«  text  of  aocurement  regulations 
m  Chapters  1  to  49.  consUt  the  eleven  CFR  volumes  issued  as  of  July  t, 
1 984  contaning  those  chapters, 

*No  amendments  to  this  volume  were  aomulgated  during  the  period  Apt. 
1,  1990  to  Ma,  31,  1996,  The  CFR  volume  issued  April  1,  1990  should  be 
retair)ed, 

^Ho  amendments  to  this  volume  were  aarxjlgated  durrg  the  period  July 
1,  1991  to  June  30,  1996,  The  CFR  volufT>e  issued  July  1,  1991,  should  be  retained. 


Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  ( lovernnieiu.  the 
Manual  is  the  best  source  of  information  on  ihe  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches  l!  iNo  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  vv'hich  the  I'nited  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  ot  particular  .oneern  is  each 
agencv's  "Sources  of  Information'  section   v\hkh  provides 
addresses  and  telephtme  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  manv  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  R  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished. 
transferred,  or  renamed  subsequent  lo  March  4,  1933. 

The  Manual  is  published  b\  the  Ot'fice  of  the  Federal 
Register,  National  Archives  and  Records  -XJ.ministration. 


*36  per  copy 


I  United  States  Government 

1  INFORMATION 

*7917 

□  YES,  please  send  me 


Cnarge  your  order 
it's  easv' 


copies  of  The  United  States  Government  Manual,  1996/97, 


S-  N'  069-000-00069-0  at  *36  (*45  foreign;  each. 
Total  cost  of  "-V  oraer  is  '- Price  includes  regular  domestic  postage  and  handling  and  is  subiect  lo  change. 

Check  method  of  payment: 

□  Creck  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        j^TT'T    i     I     l-H 

□  VISA      □  MasterCard 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Citv  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Photocopies  of  f^is  ^orr-^  a^e  acceptable. 

Please  include  corr^ciete  Drner  form  with  your  payment. 


Mil!"                       1 

(exD  rat  on  datei     Thank  you  for  your  order! 

Authorizing  signature  8^ 

Mail  orders  to:        Superintendent  of  Documents 
PO.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 
Phone  orders  to:  (202)  512-1800 
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Briefings  on  how  lo  use  the  Federal  Register 

For  information  on  bnefingp  jr,  WashinKton,  DC.    >ec 
dnnouncement  on  the  mside  cover  of  this  issue 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

I  Selected  Volumes  I 

Free.  easy,  online  access  lo  selected  Code  of  Federal 
Regulations  iCFRi  volumes  is  novk  available  via  GPO 
Access,  a  ser.  ice  of  the  United  States  Government 
Pnntmg  Office  (GPO).  CFR  titles  will  be  added  ti^  GPO 
Access  incremenuliy  throughout  calendar  vean-  1996  and 
1997  until  a  complete  set  is  available,  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  ChR  will  be 
released  concurrent!) . 

TTie  CFR  and  Federal  ReKisier  on  GPO  4(cr>',  are  the 
official  online  editions  authorized  b>  the  Administrative 
Committee  of  the  Federal  Register, 

New  titles  and  or  volumes  will  be  added  to  this  .Tilme 
service  as  ihev  become  available, 

http-    www. access, gpo. gov  n;tractr 

For  additional  information  on  GP(    Access  prixjuct*-, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Accesf  User  Supp(>rt  Team  v  12, 

•  Phone  toll-free  I -888-295 -Si 98 

♦  [mail:  gpoaccess@gtK)  gov 


II 
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SUBSCRIPTIONS  AND  (X)PIES 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday. 
{not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington.  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  IIS.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Wasnington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  tiv 
Federal  agencies.  These  include  Presidential  proclamations  and 
E.xecutive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agencv  documents  of  public 
interest.  Dx:uments  are  on  file  for  public  inspection  m  the  Office 
of  the  Federal  Register  the  dav  before  thev  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agencv 

The  seal  of  the  National  .Archives  and  Records  .Administration 
authenticates  this  issue  of  the  FederaJ  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Aa.  44  U.S.C. 
1507  provides  that  the  contents  uf  the  Federal  Register  shall  be 
judicially  noticed 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office  The  online  edition  of  the  Federal 
Register  on  GPO  .Access  is  issued  under  the  authority  ot  the 
Aclministrative  (Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  jpdated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59.  Number  1  (January  2.  1994)  forward"  Free  public 
access  is  available  on  a  Wide  Area  information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  diai-in   Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 
www.access.gpo.gov/su__clocs/   by  using  local  WAIS  client 
software,  or  by  telnet  to  swals  access  gpo, gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
software  and  -nodem  to  call  (202)  512-1661;  type  swals,  then  login 
as  guest  (no  password  required!.  For  general  informatian  about 
GPO  Access,  contact  the  GPU  Arress  I'ser  Support  Team  by 
sending  Internet  e-mail  to  Bpoaccess@gpo.gov;  bv  faxing  to  (202) 
512-1262;  or  bv  calling  toll  free  1-888-29,3-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday- 
Friday,  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $494.  or  S344  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affectec'  (LSAl 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S43J.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  Is  S8  00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound;  or  SI  50  for  each  issue 
in  microfiche  form   .Ml  prices  Include  regular  domestic  onstage 
and  handling.  International  customers  please  add  25%  ffjr  foreign 
handling.  Remit  check  or  money  order,  made  pa\able  to  the 
Superintendent  of  Documents,  or  charge  to  your  CPO  Deposit 
Account,  VISA  or  MasterCard   Mail  to:  New  Oders, 
Sup)erintendent  of  Documents.  PO  Box  371954.  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  apptearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  1  'se  the  volume  number  and  the 
page  number.  Example  60  FR  12345. 
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® 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information 


202-512-1800 
512-1806 


202-512-1530 
1-888-293-6498 
Single  copies^Mck  copies: 

Paper  or  fiche  512-1800 

.Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  otlier  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


NOW  AVAILABLE  GNLIhfE 

The  lanuary  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Frfte.  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

httpt.'Aivww, nara.gov/nara/fedreg/ddh/ddhout, html 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff 

Phone;  202-523-3447 

E-mail:  info@fedreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 
1.  The  regulatory  process,  with  a  focus  on  the  Federal 

Registers  system  and  the  public's  role  in  the  development 
of  regulations. 
2  The  relationship  between  the  Federal  Register  and  Cod 

of  Federal  Regulations 
3.  The  important  elements  of  typical  Federal  Register 

docume'Vits. 
4  .\n  introduction  to  finding  aids  of  the  FR/CTR  system. 
WHY:        To  provide  the  public  with  access  to  information  necessarv 
to  research  Federal  agency  regulations  which  directly  affect 
them.  There  will  be  no  discussion  of  specific  agency 
regulations. 

WASHINGTON,  DC 

WHEN;  January  28,  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RF^ERVATtON-S:    202-523-4538 


Printed  on  recycled  paper  containing  1 00%  post  consumer  waste 
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Agricultural  Marketing  Service 

RULES 

Cranberries  grown  in  Massachusetts  et  al.,  915-916 

Milk  marketing  orders: 

Iowa,  918-920 

Tennessee  Valley  et  al.;  correction,  918 
Onions  grown  in — 

Texas,  916-918 
PROPOSED  RULES 
Spearmint  oil  produced  in  Far  West,  942-945 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  and  Consumer  Service 

See  Rural  Housing  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Meetings: 
National  Poultr>'  Improvement  Plan  General  Conference 
Committee,  963 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  Hst;  additions  and  deletions,  964-965 

Defense  Department 

RULES 

Collection  from  third  party  payers  of  reasonable  costs  of 
healthcare  services: 
TRIC^RE  resource  sharing  agreements,  941 

Drug  Enforcement  Administration 

PROPOSED  RULES 

Freight  forwarding  facilities  for  DEA  distributor  registrants; 

establishment:  correction,  1024 
NOTICES 

Schedules  of  controlled  substances;  production  quotas: 

Schedules  I  and  11 — 

1997  aggregate;  correction,  1024 
Applications,  hearings,  determinations,  etc.: 

Dubin,  Stanley,  D.D.S.;  correction,  1024 

Sarver,  Margaret  E.,  M.D.;  correction,  1024 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

PROPOSED  RULES 

Hazardous  waste; 
Hazardous  waste  combustors;  maximum  achievable 

control  technologies  performance  standards,  960-962 


Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act.  993 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 

Security  records  falsification;  correction.  1024 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus,  949-951 

Boeing,  945-949 

Hiller  Aircraft  Corp..  951-953 

Federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act.  993-994 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  avail  ibilitv.  etc.: 

Hydro  Matrix  Partnership.  Ltd  .  989-990 
Hydroelectric  applications.  990-993 
Applications,  bearings,  determinations,  etc.: 

Amoco  Power  Finance  (BVl)  Ltd..  984 

Columbia  Gas  Transmission  Corp.,  984-985 

Eastern  Shore  Natural  Gas  Co..  985 

Equitrans  L.P..  985 

Hidro  Iberica  B.V,,  985-986 

National  Fuel  Gas  Supply  Corp  .  986 

Northern  Natural  Gas  Co..  986 

Paiute  Pipeline  Co..  986-987 

PMDC  Netherlands  B.V  .  987 

Questar  Pipeline  Co..  987 

Sabine  Pipe  Line  Co..  987 

Shell  Gas  Pipeline  Co..  987-988 

Southern  Natural  Gas  Co.  et  al  ,  988 

Tennessee  Gas  Pipeline  Co..  988.  988-989 

Texas  Gas  Transmission  Corp.,  98'-i 

Young  Gas  Storage  Co.,  Ltd  ,  989 

Federal  Maritime  Commission 

NOTICES 

Complaints  filed: 
ADtranz  (North  .\merica].  Inc.   pi  al.,  994 

Federal  Reserve  System 

NOTICES 

Federal  Open  Market  Committee: 
Domestic  policy  directives.  994-995 

Rnancial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Interest  rates: 
Renegotiation  Board  and  prompt  pavment  rates.  1023 
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Food  and  Consumer  Service 

RULES 

Child  nutrition  programs. 
Child  and  adult  care  food  program — 
Dav  care  home  reiml)ursements;  targeting  improvement, 
'  889-915 

Food  and  Drug  Administration 

RULES 

Organization,  functions,  and  authoritv  delegations: 

Deputv  User  Fee  Waiver  Officer.  923 
PROPOSED  RULES 
Medical  devices: 

Investigational  devices;  export  requirements  streamlining, 
953-955 
NOTICES 
Agency  information  collection  activities 

Proposed  collection;  comment  request,  995-996 

Healtti  and  Human  Services  Department 

See  Food  and  Drug  -Administration 
See  National  In.stitutes  of  Health 

Housing  and  Urban  Development  Department 

NOTICES 

Public  and  Indian  housing; 

Site-based  waiting  li.sts;  notice.  1026-1029 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Klamath  Tribes,  OR.  996-997 
Swinomish  Indian  Tribal  Communitv.  WA   997 

Interior  Department 

See  Indian  Affairs  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Foreign  taxes  deemetl  paid  bv  domestic  corporate 
shareholder,  computation,  923-941 
PROPOSED  RULES 
Income  taxes,  etc.: 
Basis  reduction  due  to  discharge  of  indebtedness,  955- 
960 

Intemationai  Trade  Administration 

NOTICES 

Antidumping: 
Dynamic  random  access  memory  semiconductors  of  one 
megabit  cr  above  from — 
Korea,  965-969 
Elemental  sulphur  from — 

Canada.  969-973 
Sodium  azide  from — 
Japan.  973-977 
Applications,  hearings,  determinations,  etc.: 
Centers  for  Disease  Control  and  Prevention.  977-978 
Penn  State  University  et  al..  978 

Santa  Rosa  Outpatient  Rehabilitation  Hospital  et  al.,  978 
University  of — 
Pennsylvania  et  ai..  978-979 

Justice  Department 

See  Drug  Enforcement  Administration 


National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings; 

Space  Science  Advisory  Committee,  997 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 
Diseases.  996 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  979-980 
National  Weather  Service;  modernization  and  restructuring: 
Weather  Service  Offices — 
.Automation  and  closure  certifications,  981-982 
Closure  certifications.  980-981 
Consolidation  and  closure  certifications,  984 
Consolidation,  automation,  and  closure  certifications, 
983-984 

National  Science  Foundation 

NOTICES 
Meetings: 
Advanced  Scientific  Computing  Special  Emphasis  Panel. 

997 
Astronomical  Sciences  Special  Emphasis  Panel,  997 
Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel.  998 
Chemistry  Special  Emphasis  Panel,  998 
Civil  and  Mechanical  Systems  Special  Emphasis  Panel, 

998 
Cross  Disciplinary  Activities  Special  Emphasis  Panel,  999 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel,  999 
Information,  Robotics  and  Intelligent  Systems  Special 

Emphasis  Panel,  999 
Materials  Research  Special  Emphasis  Panel.  999-1000 
—  Networking  and  Communications  Research  and 

Infrastructure  Special  Emphasis  Panel,  1000 
Research.  Evaluation  and  Communication  Special 

Emphasis  Panel.  lOOO-lOOl 
Undergraduate  Education  Special  Emphasis  Panel.  1000- 

1001 
United  States  Antarctic  Program  Blue  Ribbon  Panel.  1001 

Nuclear  Regulatory  Commission 

NOTICES 

.Applications,  hearings,  determinations,  etc.: 
Consumers  Power  Co..  1001 

Postal  Service 

NOTICES 

Domestic  Mail  Manual: 
Postage  meters  manufacture  and  use — 

Postal  security  devices  and  indicia  (postmarks); 
specifications,  lOQl-1004 

Public  Health  Service 

See  Food  and  Drug  Administration 
.See  National  Institutes  of  Health 

Rural  Housing  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 
Housing  preservation  program.  963-964 
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Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  1008 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc.,  1008-1009 
National  Association  of  Securities  Dealers,  Inc.,  1009- 

1012 
New  York  Stock  Exchange,  Inc.,  1012-1013 
Options  Clearing  Corp.,  1013-lOl.S 
Philadelphia  Depository  Trust  Co.  et  al.,  1015-1016 
Philadelphia  Stock  Exchange,  Inc.,  1017-1018 
Stock  Clearing  Corp.  of  Philadelphia  et  al.,  1018-1020 

Applications,  hearings,  determinations,  etc.: 
Biovail  Corporation  International,  1004-1005 
Canadian  Imperial  Holdings  Inc.,  1005-1006 
Senior  High  Income  Portfolio  II,  Inc..  1006-1007 
Senior  Strategic  Income  Fund,  Inc.,  1007-1008 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Charles  City  Area  Development  Corp.,  1022-1023 

Tennessee  Valley  Authority 

RULES 

TVA  power  securities  issued  through  Federal  Reserve 
Banks;  book-entry  procedures,  920-923 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Surface  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1020-1022 


Submission  for  0MB  review;  comment  request,  1022 
Secretarial  determinations: 
Eldorado  International  Airport,  Colombia:  effective 
security  measures.  1022 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

United  States  Institute  of  Peace 

NOTICES 

Meetings:  Sunshine  Act.  1023 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Housing  and  Urban  Development.  1026- 
1029 


Reader  Aids 

Additional  information,  including  a  iisl  of  public  laws. 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920 
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Rules  and  Regulations 


Federal  Register 

Vol.  62,  No.  4 

Tuesday.  January-  7.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nx)st  of  which 
are  keyed  to  and  codified  in  tfie  Code  of 
Federal  Regulations,  which  is  putjiished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

7  CFR  Parts  210  and  226 
RIN  0584-AC42 

Child  and  Adult  Care  Food  Program; 
Improved  Targeting  of  Day  Care  Home 
Reimbursements 

agency:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
Child  and  Adult  Care  Food  Program 
regulations  governing  reimbursement 
for  meals  served  in  family  or  group  day 
care  homes  by  incorporating  provisions 
of  the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 
Specifically,  this  rule  establishes  a  two- 
tiered  reimbursement  rate  structure  for 
day  care  homes.  Under  this  structure, 
the  level  of  reimbursement  for  meals 
served  to  enrolled  children  will  be 
determined  by  economic  need  based  on: 
the  location  of  the  day  care  home;  the 
income  of  the  day  care  provider;  or  the 
income  of  individual  children's 
households.  In  addition,  this  rule  makes 
a  minor  amendment  to  the  National 
School  Lunch  Program  regulations  to 
facilitate  the  provision  of  elementary 
school  data  on  free  and  reduced  price 
ehgibility  determinations  to  sponsors  of 
family  day  care  homes.  These  revisions 
are  intended  to  target  higher  CACFP 
reimbursements  to  low-income 
providers  and  children. 
DATES:  Effective  July  1,  1997,  except  for 
sections  210.9(b)(20),  210.19(fl, 
226.6(f)(2)  and  226.6(fl(9),  which  are 
effective  March  10, 1997.  To  be  assured 
of  consideration,  comments  must  be 
postmarked  on  or  before  April  7,  1997, 
except  for  comments  on  the  information 
collection  which  must  be  received  by 
March  10,  1997. 


ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Robert  M.  Eadie,  Chief. 
Pohcy  and  Program  Development 
Branch,  Child  Nutrition  Division.  Food 
and  Consumer  Service,  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Room  1007,  Alexandria,  Virginia  22302. 
Comments  in  response  to  this  rule  mav 
be  inspected  at  the  above  address  during 
normal  business  hours,  8:30  a.m.  to  5:00 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Eadie  or  Edward  Morawetz  at 
the  above  address  or  by  telephone  at 
703-305-2620. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  has  been  determmed 
to  be  economically  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

This  rule  has  also  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
601-612).  This  rule  is  expected  to  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Specifically,  it 
will  impact  day  care  homes  classified  as 
tier  n  day  care  homes.  Additional 
discussion  of  this  impact  is  contained  in 
the  Economic  Impact  Analysis  following 
this  rule. 

Executive  Order  12372 

The  Child  and  Adult  Care  Food 
Program  (CACFP)  and  the  National 
School  Lunch  Program  (NSLP)  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.559  and 
10.555,  respectively,  and  are  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V,  and  final  rule  related 
notice  published  at  48  FR  29114,  June 
24.  1983). 

Paperwork  Reduction  Act 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this* 
Notice  announces  the  Food  and 
Consumer  Service's  (FCS)  intention  to 
request  Office  of  Management  and 
Budget  (0MB)  review  of  the  adjustments 
to  be  made  to  the  information 
collections  for  the  Child  and  Adult  Care 
Food  Program  and  the  National  School 


Lunch  Program  as  a  result  of  the  interim 
rule.  Child  and  Adult  Care  Food 
Program:  Improved  Targeting  of  Day 
Care  Home  Reimbursements. 

To  be  assured  of  consideration, 
comments  on  the  mformation  collection 
must  be  received  by  March  10.  1997. 

Comments  on  the  information 
collection  should  be  addressed  to  Mr 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch.  Child 
Nutrition  Division,  Food  and  Consumer 
Service,  Department  of  Agriculture. 
3101  Park  Center  Drive,  Room  1007. 
Alexandria.  Virginia  22302. 

Comments  are  invited  on  the 
following  areas:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  Notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  public  record. 

Titles:  7  CFR  Part  226,  Child  and 
Adult  Care  Food  Program  and  7  CFR 
Part  210,  National  School  Lunch 
Program. 

0\W  Numbers:  0584-0055  and  0584- 
0006. 

Type  of  request:  Revision  of  existing 
collections. 

Abstract:  The  interim  rule,  Child  and 
Adult  Care  Food  Program:  Improved 
Targeting  of  Day  Care  Home 
Reimbursements,  is  intended  to 
implement  the  provision  included  in 
Pubhc  Law  104-193,  the  Personal 
Responsibihty  and  Work  Opportunity 
Reconcihation  Act  of  1996,  that 
estabushes  a  two-tiered  reimbursement 
system  for  day  care  homes  participating 
in  the  Child  and  Adult  Care  Food 
Program.  Under  this  structure,  the  level 
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care  home  provider;  or  (3)  the  is  providing  the  public  with  the 

household  income  of  each  participating  opportunity  to  conuuent  on  the 

'"hild.  information  requirements  of  this  interim 

In  accordance  with  the  Paperwork  rule  as  noted  below: 
Reduction  Act  of  1995,  the  Department 


Section 

Annual  No  of 
respondents 

Annual 

fre- 
quency 

Annual             ^^^ 
responses    ,    ^^^^^^ 

1 

Annual 
burden 
hours 

7  CFR  2l0.9(b)(20)  School  food  authorities  provide  State  agencies  with  a  listing  of  elementary  schools  with  at  least  50% 

eligibility 

New  

4,969  school  food  authorities  

1 

4.969            .50 

2  485 

7  CFR  210.19(f)  State  agency  collects  and  maintains  a  listing  of  all  elementary  schools  participating  in  the  National  School  Lunch 

Program  with  at  least  50%  eligibility 

New  

54  State  agencies 

1 

54 

2 

108 

7  CFR  210.19(f)  State  agency  provides  Child  and  Adult  Care  Food  Program  State  agencies  with  a  listing  of  all  elementary  schools 
participating  in  the  National  School  Lunch  Program  with  at  least  50%  eligibility 

New  

12  State  agencies 

1 

12 

.50 

6 

7  CFR  226.6(f)(9)  State  agencies  administering  CACFP  provide  listing  of  eligible  schools  to  sponsoring  organizations 

New  54  State  agencies  

23 

1,242          1 

1,242 

7  CFR  226.6(f)(9)  Slate  agencies  administering  CACFP  provide  census  data  to  sponsoring  organizations 

New  

54  state  agencies  

2.3                   124 

1 

1 

124 

7  CFR  226.6(f)(10)  Sponsoring  organizations  submit  tier  1  and  tier  11  enrollment  information  to  State  agencies 

New  

1,240  sponsors  

1 

1,240 

1 

1,240 

7  CFR  226.15(e)(3)  Sponsoring  organizations  maintain  documentation  used  to  classify  homes  as  tier  I 

"    ""'T  ' ^ ' ' 

New  1240  sponsors j 


40 


49,600 


49,600 


7  CFR  226.13(b)  Sponsoring  organizations  collect  and  report  meals  by  category  to  State  agency  each  month 


New 


1 ,240  sponsors 


12 


14.880 


r 


29,760 


7  CFR  226.13(d)(1H3),  226.18<e)  Tier  I  and  Tier  II  homes  submit  monthly  meal  counts  to  sponsors 


New 


193,000  homes 


12 


2,316,000 


1.25 


2,895,000 


7  CFR  226.13(d)(3)(i)-<iii)  Sponsoring  organizations  establish  reimbursement  amounts  for  tier  II  hon>es  with  income-eligible  children 
New  


496  sponsors 


78 


38,688 


.50 


19,344 


7  CFR  226.15(e)(3)  Sponsoring  organizations,  upon  request,  collect  free  and  reduced  applications  from  enrolled  children  in  Tier  II  that 
are  not  providers  own  at  least  once  a  year  and  maintain  eligibility  determination  of  each  enrolled  child 


New  496  sponsors 


39 


19,344 


.50 


9,672 


7  CFR  226.23(e)(1)  Households  of  children  enrolled  in  tier  II  day  care  homes  complete  free  and  reduced  price  applications 


New  166,752  households 


166,752 


.075 


12,506 


7  CFR  226.23(h)(6)  Sponsoring  organizations  collect  information  to  conduct  verification  of  homes  that  qualify  as  tier  I  based  on 

providers  income 


New 


1 ,240  sponsors 


16 


19,840 


J_ 


19,840 


Total  Proposed  Burden  Hours:  3.040,927. 


Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 


Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respe<;t  to 
any  State  or  local  laws,  regulations  or 


policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
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rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Child  and 
Adult  Care  Food  Program:  (1)  Institution 
appeal  procedures  are  set  forth  in  7 
C.F.R.  §  226. 6(k):  and  (2)  disputes 
''involving  procurement  by  State  agencies 
and  institutions  must  follow 
administrative  appeal  procedures  to  the 
extent  required  by  7  CFR  226.22  and  7 
CFR3015. 

This  rule  implements  the 
amendments  set  forth  under  sections 
7n8(e)  (1)  and  (3)  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Pub.  L.  104- 
193  {the  Act),  which  was  enacted  on 
August  22,  1996.  The  Act  made  several 
fundamental  changes  affecting  the 
reimbursement  provided  for  meals 
served  in  family  or  group  day  care 
homes  under  the  Child  and  Adult  Care 
Food  Program.  Section  708(k)(3)  of  Pub. 
L.  104-193  requires  that  interim 
regulations  implementing  these 
amendments  be  issued  by  January  1, 
1997,  and  that  final  regulations  be 
issued  by  July  1,  1997.  For  this  reason, 
the  Administrator  of  the  Food  and 
Consumer  Service  has  determined,  in 
accordance  with  5  U.S.C.  553(b)(3)(B), 
that  it  is  impracticable  and  contrary  to 
the  public  interest  to  take  prior  public 
comment  and  that  good  cause  therefore 
exists  for  publishing  this  rule  without 
prior  public  notice  and  comment. 
Comments  are  being  solicited  until 
April  7.  1997.  A  longer  comment  period 
is  not  practicable  given  the  Act's 
requirement  that  final  regulations  be 
issued  by  July  1.  1997.  All  comments 
will  be  carefully  considered  prior  to 
final  rulemaking. 

Background 

Under  the  Child  Care  Food  Program 
(CCFP),  as  it  was  initially  established 
and  authorized  in  November  1975  bv 
section  16  of  the  National  School  Lunch 
Act  and  Child  Nutrition  Act  of  1966 
Amendments  of  1975  (Pub.  L.  94-105), 
application  requirements,  enroUee 
eligibility  determinations,  and 
reimbursement  rates  were  the  same  for 
both  family  and  group  day  care  homes 
and  centers.  Specifically,  individual 
eligibility  determinations  based  on 
household  size  and  income  statements 
were  required,  and  the  meal 
reimbursement  rates  paid  to  centers  and 
to  sponsors  on  behalf  of  day  care  homes 
were  based  on  each  enrolled  child's 
eligibility  for  free,  reduced  price,  or 
paid  meals.  Eligibility  for  free  and 


reduced  price  meals  was  based  on 
income  thresholds  and  procedures 
essentially  the  same  as  those  used  by 
the  National  School  Lunch  Program 
(and  still  in  use  by  the  National  School 
Lunch  Program).  At  this  time,  in  both 
day  care  centers  and  day  care  homes, 
approximately  70  percent  of  enrolled 
children  were  eligible  for  free  and 
reduced  price  meals;  the  remaining  30 
percent  were  eligible  for  paid  meals. 

Over  the  next  several  years,  concern 
was  raised  that  licensing,  paperwork, 
and  recordkeeeping  requirements  were 
creating  barriers  to  day  care  home 
participation  in  the  CCFP.  and  it  became 
clear  that  there  were  major  differences 
between  the  administrative  capabilities 
and  operating  methods  of  day  care  home 
providers  and  child  care  center 
operators.  Specifically,  differences  in 
size  of  facility,  relationship  with 
parents,  and  management  sophistication 
suggested  the  need  for  simpler 
administrative  procedures  in  day  care 
homes.  In  1978,  these  concerns  were 
addressed  in  the  Child  Nutrition 
Amendments  of  1978  (Pub.  L.  95-627). 
This  law  eliminated  individual  free  and 
reduced  price  eligibility  determinations 
(i.e.,  means  testing)  in  day  care  homes 
and  established  a  single  reimbursement 
rate  for  each  type  of  meal  served.  This 
rate  was  slightly  less  than  the  rate  paid 
for  comparable  meals  served  at  the 
"free"  rate  in  child  care  centers.  These 
changes  encouraged  day  care  home 
provider  participation  in  the  Program  by 
reducing  their  administrative  paperwork 
burden. 

The  Omnibus  Budget  Reconciliation 
Act  of  1981  (Pub.  L.  97-35)  introduced 
a  requirement  to  means  test  hou.seholds 
of  providers'  own  children  by 
eliminating  reimbursement  for 
providers'  own  children  if  the 
providers'  households  had  incomes 
greater  than  185  percent  of  the  Federal 
income  poverty  guidelines.  Otherwise, 
the  simplified  procedures  established  by 
Public  Law  95-627  were  left  intact. 
With  the  sole  exception  of  means  testing 
of  providers'  own  children,  day  care 
homes  have  continued  to  receive 
reimbursement  under  the  Program  for 
meals  served  to  all  enrolled  children, 
without  application  and  regardless  of 
income. 

Simpler  administrative  procedures  for 
family  and  group  day  care  homes  led  to 
significant  growth  in  their  program 
participation.  This  growth  was 
especially  evident  among  family  day 
care  homes  serving  middle  and  upper- 
income  children.  The  Study  of  the  Child 
Care  Food  Program  (CCFP)  conducted 
for  FCS  by  Abt  Associates,  Inc..  showed 
that  by  1986  approximately  70  percent 
of  children  then  receiving 


reimbursement  for  meals  served  in 
family  day  care  homes  would  have 
qualified  for  "paid"  meals  prior  to  the 
■  changes  to  the  iaw  in  1978.  ("Paid" 
meals  are  for  children  from  households 
with  incomes  over  185  penent  of 
poverty.)  These  percentages  were 
exactly  opposite  from  the  percentages  of 
income-eligible  children  parti(  ipafing  in 
the  program  before  the  means  test  was 
eliminated.  Led  by  growth  in  the  family 
day  care  portion  of  the  CCFP — renamed 
the  Child  and  .Xdult  Care  Food  Program 
(CACFP)  in  1989— Program 
expenditures  increased  from  $300 
million  in  1983  to  $1.44  billion  by  1995 

To  illustrate  the  current  difference 
between  reimbursement  in  day  care 
homes  and  centers,  in  1996.  for 
example,  if  a  child  eligible  for  paid 
meals  and  u  child  eligible  for  free  meals 
both  transferred  from  a  center  to  a  day 
care  home,  reimbursement  provided  for 
lunches  for  the  paid  child  would  change 
from  $0  32  in  the  center  to  $1.54  in  the 
day  care  home.  The  change  for  the  child 
eligible  for  free  meals  would  change 
from  $1.94  in  the  center  to  $1.54  in  the 
home.  The  rate  difference  for  the  "free" 
child  is  largely  due  to  administrative 
costs,  which  are  paid  separately  to 
sponsoring  organizations  of  day  care 
homes,  while  center  administration  is 
included  in  the  reimbursement  rate  they 
receive. 

The  goal  ot  reducing  overall  Federal 
expenditures  has  prompted  a  review  of 
many  programs  and  led  to  a  decision  to 
improve  the  targeting  of  benefits  to  low- 
income  children  in  the  CACFP  To 
accomplish  this  targeting,  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  establishes 
two  "tiers"  of  day  care  homes  and 
reimbursement  rates.  Under  the  law.  tier 
I  homes  are  those  that  are  located  in 
low-income  areas  or  those  in  which  the 
provider's  household  income  is  at  or 
below  185  percent  of  the  Federal 
income  poverty  guidelines.  .Ml  meals 
served  to  enrolled  children  in  tier  I 
homes  will  continue  to  be  reimbursed  at 
essentially  the  same  rates  that  they 
currently  rtrceive.  adjusted  for  inflation. 
Tier  II  homes,  in  contrast,  are  those 
which  do  not  meet  the  location  or 
provider  income  criteria  for  a  tier  I 
home.  The  meals  served  in  tier  II  homes 
are  reimbursed  at  lower  rates,  unless  the 
provider  elet:*s  to  have  the  sponsor 
collect  free  and  reduced  price 
applications  from  the  households  of 
children  enrolled  for  day  care  in  the 
home.  In  that  case,  the  meals  served  to 
identified  income-eligible  children  (i  e.. 
children  from  households  with  incomes 
at  or  below  185  percent  of  the  Federal 
income  poverty  guidelines)  are 
reimbursed  at  the  higher,  tier  I  rates. 
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These  and  other  related  provisions  of 
the  law  are  discussed  in  greater  detail  in 
the  preamble  that  follows. 

Tier  I  Family  or  Group  Day  Care 
Homes 

Definition 

Section  708(e)(1)  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  199R  amended 
section  17(f)(3)(A)  of  the  National 
School  Lunch  Act  (NSLA)  (42  U.S.C. 
S  1766(f)(3)(A))  by  defining  a  -tier  I 
family  or  group  day  care  home"'  as; 

111  a  family  or  group  day  care  home  that 
is  located  in  a  geographic  area,  as  defined  by 
the  Secretary  based  on  census  data,  in  which 
dt  least  50  percent  of  the  childnin  residing  in 
the  area  are  members  of  households  whose 
incomes  meet  the  income  eligibility 
guidelines  for  free  or  reduced  price  meals 
under  section  9  [of  the  NSLAl;  |2|  a  family 
or  group  day  care  home  that  is  located  in  an 
area  served  hy  a  school  enrolling  elementary 
students  in  which  at  least  50  percent  nf  the 
total  number  of  children  enrolled  are 
certified  eligible  to  re<;eive  free  or  reduced 
price  school  meals  under  this  .^ct  (the  NSLAl 
or  the  Child  Nutrition  Act  of  1966  (42  U.S.C. 
1771  et  .seq);  or  13]  a  family  or  group  day  care 
home  that  is  operated  by  a  provider  whose 
household  meets  the  income  eligibility 
guidelines  for  free  or  reduced  price  meals 
under  section  9  (of  the  NSL.\i  and  whose 
income  is  verified  by  the  sponsoring 
organization  of  the  home  under  regulations 
established  by  the  Secretary  " 

Also,  providers  whose  day  care  homes 
qualify  as  tier  I  day  care  homes  on  the 
basis  of  the  provider's  household 
income  may  demonstrate  that  they  meet 
the  criteria  for  free  or  reduced  price 
meals  by  virtue  of  their  receipt  of  food 
stamp,  Food  Distribution  Program  on 
Indian  Re,servation,  or  certain  State 
programs  for  Temporary  Assistance  to 
Needy  P'amilies  (formerly  Aid  to 
Families  with  Dependent  Children) 
benefits. 

This  rule  amends  section  226.2  of  the 
CACFT  regulations  by  adding  a 
definition  of  "tier  I  day  care  home." 

Provision  of  Data 

Except  in  cases  in  which  a  provider 
demonstrates  its  household  income 
meets  the  free  or  reduced  price 
eligibility  standards,  the  Act  requires 
that  either  elementary  schrx)!  eligibility 
data  or  census  data  must  be  utilized  in 
order  for  a  day  care  home  to  qualify  as 
a  tier  I  family  or  group  day  care  home. 
Section  708(e)(3)  of  the  Act  further 
amended  section  17(f)(3)  of  the  NSLA  to 
set  forth  requirements  pertaining  to  the 
provision  of  this  data  to  family  or  group 
day  care  home  sponsoring 
organizations. 


School  Data 

Section  708(e)(3)  of  the  Act  added 
section  17(tl(3)(E)(ii)  to  the  NSLA  to 
require  that  each  State  agency  that 
adminLsters  either  the  National  School 
Lunch  or  School  Breakfast  Programs 
annually  provide  to  approved  family  or 
group  day  care  home  sponsoring 
organizations  a  list  of  elementary 
schools  in  the  State  in  which  at  least 
one-half  of  the  enrolled  children  are 
certified  to  receive  free  or  reduced  price 
meals.  That  provision  of  the  Act  further 
stipulates  that,  when  determining 
whether  a  day  care  home  qualifies  as  a 
tier  I  day  care  home,  the  CACF'P  State 
agency  and  sponsors  shall  use  the  most 
current  data  available  at  the  time  of  the 
determination.  Finally,  the  Act  directs 
State  agencies  which  administer  the 
school  nutrition  programs  to  collect  on 
an  annual  basis  the  data  necessary  to 
comply  with  these  requirements. 

The  Department  considers  that 
aggregate  school  data  on  the  percentage 
of  enrolled  children  eligible  for  free  and 
reduced  price  meals  is  a  highly  effective 
way  of  determining  whether  or  not  day 
care  homes  are  located  in  low-income 
areas.  To  enable  sponsors  to  obtain  this 
information,  this  interim  regulation 
amends  the  National  School  Lunch 
Program  (NSLF)  regulations  to  require 
school  food  authorities  to  provide  the 
State  agency  administering  the  NSLP 
with  a  list  of  all  elementary  schools 
under  their  jurisdiction  in  which  .50 
percent  or  more  of  the  enrolled  children 
are  determined  eligible  for  free  or 
reduced  price  meals  as  of  the  last 
operating  day  in  October.  Although  the 
law  refers  to  both  the  State  agency 
which  administers  the  NSLP  and  the 
State  agency  which  administers  the 
School  Breakfast  Program,  in  fact  there 
are  no  States  in  which  the  NSLP  and 
School  Breakfast  Program  are  operated 
by  separate  State  agencies.  Furthermore, 
in  accordance  with  section  301  of  the 
Healthy  Meals  for  Healthy  Americans 
Act  of  1994  (Pub.  L.  103-448),  we  are 
planning  to  consolidate  the  regulations 
for  the  NSLP  and  School  Breakfast 
Program  in  the  near  future  in  order  to 
eliminate  duplication  and  to  streamline 
program  requirements.  Therefore,  the 
Department  has  detennined  that  it  is 
unnecessary  to  amend  7  CFR  Part  220, 
regulations  for  the  School  Breakfast 
Program,  to  include  the  provision  of 
data  requirements  discussed  above. 

The  Department  notes  that  this 
information  is  already  collected  and 
maintained  at  the  local  .school  food 
authority  level.  Section  210.8(c)  requires 
school  food  authorities  to  report  the 
total  number  of  enrolled  free,  reduced 
price  and  paid  children  to  the  State 


agency  on  the  October  claim  for 
reimbursement.  To  submit  this  data,  the 
school  food  authority  consolidates  the 
enrollment  data  submitted  by  the 
individual  schools  under  its 
jurisdiction.  Moreover,  school  food 
authorities  are  required  pursuant  to 
section  210.9(a)(8)  to  analyze  monthly 
meal  counts  submitted  by  their  schools 
for  accuracy.  This  is  generally  done  by 
comparing  the  free,  reduced  price  and 
paid  meal  counts  to  an  attendance  factor , 
developed  using  the  October  enrollment 
data.  Therefore,  this  new  statutory 
requirement  will  not  result  in  an 
additional  information  collection 
burden  at  the  local  level. 

Likewise,  there  should  be  little,  if  any, 
increa.se  in  reporting  burden.  While 
there  is  no  Federal  requirement  for 
school  food  authorities  to  report  the 
names  of  participating  schools  to  the 
State  agency,  many  States  do  collect  this 
information.  The  Department  also  notes 
that  .some  school  food  authorities  are 
accustomed  to  providing  individual 
school  data  for  severe  need 
reimbursement  under  the  School 
Breakfast  Program.  In  most  instances, 
these  will  be  the  same  low-income 
schools  as  those  meeting  the  criteria  for 
a  tier  I  low-income  area  determination. 
For  these  reasons,  the  increase  in 
reporting  burden  should  not  be  large. 

The  law  directs  the  State  agency 
administering  the  NSLP  to  provide  this 
information  directly  to  sponsors  that 
request  it.  However,  the  Department  is 
concerned  that  some  sponsors, 
particularly  smaller  ones,  may  not  know 
whom  to  contact  in  the  State  agency 
administering  the  NSLP  to  obtain  this 
information.  This  would  be  especially 
true  of  sponsors  operating  in  States  in 
which  an  agency  other  than  the  State 
education  agency  administers  the 
CACFP. 

Therefore,  this  interim  regulation 
requires  the  NSLP  State  agency  to 
provide  the  CACFP  State  agency  with  a 
list  of  elementary  schools  in  which  50 
percent  or  more  of  enrolled  children 
have  been  determined  eligible  for  free  or 
reduced  price  meals  in  addition  to 
requiring  NSLP  State  agencies  to 
provide  the  list  to  requesting  sponsors. 
This  will  facilitate  sponsors'  access  to 
local  school  data  while  minimizing 
confusion.  The  first  list  shall  be 
submitted  by  school  food  authorities  to 
the  NSLP  State  agency  no  later  than 
March  1,  1997,  from  the  NSLP  State 
agency  to  the  CACFP  State  agency  no 
later  than  March  15.  1997,  and  by  the 
CACFP  State  agency  to  sponsoring 
organizations  by  April  1,  1997.  In 
subsequent  years,  this  list  must  be 
provided  by  school  food  authorities  no 
later  than  December  31,  and  from  the 
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NSLP  State  agency  to  the  CACFP  State 
agency  no  later  than  Fehruary  1  of  each 
year.  This  schedule  gives  school  food 
authorities  60  days  after  the  end  of 
October  to  report  this  data  to  the  NSLP 
agency,  and  the  February  1  deadline 
will  provide  that  agency  with  one 
month  in  which  to  compile  the  list  and 
forward  it  to  the  CACFP  State  agency, 
which  would  then  make  the  information 
available  to  sponsors  by  February  15 
each  year. 

Census  Data 

Section  708(e)(3)  of  the  Act  amended 
section  17(n(3)(E)(i)  of  the  NSLA  to 
require  that  the  Secretary  provide  each 
State  agency  administering  CACFP  with 
appropriate  census  data  showing  the 
areas  of  the  State  in  which  at  least  50 
percent  of  the  children  are  from 
households  meeting  the  income 
standards  for  free  or  reduced  price 
meals.  Each  CACFP  State  agency,  in 
turn,  must  provide  the  data  to  day  care 
home  sponsoring  organizations  in  the 
State. 

Section  708(e)(3)  of  the  Act  further 
provides  that  the  sponsoring 
organization's  determination  that  a  day 
care  home  is  located  in  an  eligible  low- 
income  area  be  in  effect  for  three  years 
when  such  determination  is  based  on 
school  data.  When  census  data  are  used, 
the  determination  remains  in  effect  until 
such  time  as  more  recent  census  data 
are  available.  Regardless  of  the  type  of 
data  used,  section  708(e)(3)  of  the  Act 
further  amended  section  17(f)(3)  of  the 
NSLA  to  give  the  State  agency  the 
discretion  to  change  the  determination 
if  it  .subsequently  learns  that  the  area  in 
which  a  home  is  located  no  longer 
qualifies  as  an  eligible  area.  Since  we 
believe  that  in  order  to  ensure  program 
integrity  all  levels  of  program 
administration  should  have  the 
responsibility  to  amend  tier  I 
determinations  based  upon  the  benefit 
of  new  information,  this  interim  rule 
provides  FCS  and  sponsors,  as  well  as 
State  agencies,  with  this  authority.  This 
expanded  authority  is  being  granted  ' 
under  the  Department's  general 
authority  to  issue  regulations  necessary 
for  the  administration  of  the  Program. 

The  Department  has  experience  in  the 
Summer  Food  Service  Program  with 
area  eligibility  determinations  and  the 
data  available  to  document  area 
eligibility.  Based  on  this  experience,  the 
Department  believes  that  census  data 
should  not  be  used  when  relevant, 
current  information  on  free  and  reduced 
price  eligibility  in  local  elementary 
schools  is  available.  Since  census  data 
are  collected  only  once  every  ten  years, 
and  release  of  the  data  by  the  Bureau  of 
the  Census  typically  does  not  otxur 


until  several  years  after  the  data  are 
collected,  school  data  is  far  more 
current  and  will,  in  most  cases,  more 
accurately  represent  current  economic 
conditions  in  a  given  area.  However,  we 
recognize  that  there  may  be  certain 
circumstances  which  warrant  the  use  of 
census  data  to  establish  a  day  care 
home's  eligibility,  even  when  current- 
year  school  data  are  available. 
Therefore,  when  providing  the  required 
cen.9us  data,  the  Department  will 
provide  specific  guidance  as  to  the  use 
of  such  data  to  all  .State  agencies  for 
making  determinations  in  such 
situations. 

We  also  recognize  that  there  may  be 
situations  in  which  census  data  and 
school  data  provide  conflicting  results 
of  an  area's  eligibility.  Our  guidance 
accompanying  the  census  data  will 
outline  very  specific  instances  in  which 
using  census  data,  instead  of  current- 
year  school  data,  is  appropriate.  Using 
this  guidance,  the  Department  expects 
State  agencies  to  exercise  their  oversight 
to  resolve  conflicts  between  the  data 
sources  so  as  to  ensure  that  decisions  on 
classifying  tier  I  homes  are  appropriate. 
Of  primary  concern  to  the  Department  is 
that  sponsoring  organizations  use  the 
data  that  is  most  reflective  of  the  socio- 
economic status  of  a  given  area  when 
classifying  homes  as  tier  I  or  tier  II. 

Accordingly,  this  interim  rule  adds  a 
new  paragraph  (b)(20)  to  section  210.9 
to  require  school  food  authorities  to 
provide  their  NSLP  State  agencies,  by 
March  1,  1997.  and  by  December  31  of 
each  year  thereafter,  with  a  list  of  all 
elementary  schools  under  their 
jurisdiction  in  which  50  percent  or  more 
of  the  enrolled  children  have  been 
determined  eligible  for  free  or  reduced 
price  meals  as  of  the  last  operating  day 
of  October.  Furthermore,  a  new 
paragraph  (f)  is  added  to  section  210.19 
requiring  the  State  agency  administering 
the  NSLP  to  provide  by  March  15.  1997, 
and  by  February  1  each  year  thereafter, 
to  the  State  agency  administering  the 
CACFP.  and  to  sponsoring  organizations 
upon  request,  a  list  of  ail  elementary 
schools  participating  in  the  NSLP  in 
which  at  least  50  percent  of  enrolled 
children  have  been  determined  eligible 
for  free  or  reduced  price  meals  as  of  the 
last  operating  day  of  October.  In 
addition,  this  rule  amends  section 
226.6(f)  by  adding  a  new  paragraph  (9) 
to  require  that  the  CACFP  State  agency 
provide  all  approved  day  care  home 
sponsoring  organizations  in  the  State 
the  school  and  census  data  as  described 
above.  For  school  data,  this  would 
require  coordination  with  the  NSLP 
Stale  agency.  New  section  226.6(f)(9l 
also  requires  that,  when  usmg  school  or 
census  data,  the  most  recent  available 


data  be  used  in  making  the 
determination  of  a  home's  eligibility  as 
a  tier  I  day  care  home;  that 
determinations  of  a  home  s  eligibility  as 
a  tier  I  home  will  \->e  valid  for  one  vear 
if  based  on  a  providers  household 
income,  threi  years  if  based  on  school 
data,  or  until  more  current  data  are 
available  if  based  on  census  data;  and 
that  a  sponsor,  a  State  agency,  or  FCS 
may  change  the  determmation  if 
information  becomes  available 
indicating  that  a  home  is  no  longer  in 
a  qualified  area 

Making  Tier  '  Day  Care  Home 
Determinations 

Section  708(e)(3)  of  the  Act  amended 
section  1 7(f)(3)(E)  of  the  N,SLA  to 
require  that  school  and  census  data 
ultimately  be  provided  to  spon.soring 
organizations.  Sponsoring  organizations, 
consequently,  will  be  responsible  for 
determining  which  day  care  homes  are 
eligible  as  tier  I  day  care  homes.  .\s 
discussed  above,  this  will  be 
accomplished  applying  the  school  or 
census  data  provided  by  the  CACFP 
State  agency,  or  by  determining  that  the 
households  of  day  care  home  providers 
not  located  in  low-income  areas  are 
eligible  for  h^e  or  reduced  price  meals 
by  use  of  a  free  and  reduced  price 
application. 

Since  then  is  a  significant  financial 
benefit  as.sociafed  with  the  classification 
of  a  day  care  home  as  a  tier  I  day  care 
home,  this  rule  requires  State  agencies 
to  establish  overclaims  against  sponsors 
which  improperly  classify  a  home  as  a 
tier  I  day  care  home.  The  Department 
recognizes  that,  because  day  care  home 
classification  is  a  new  process,  there  are 
various  cirrurr stances  which  may  result 
in  the  misclasjification  of  a  day  care 
home  as  a  tier  I  day  care  home  as 
sponsors  and  State  agencies  begin  these 
new  procedures.  Therefore.  FCS  will 
issue  guidance,  in  advance  of  the 
implementation  of  the  two-fiered 
reimbursement  structure,  to  address 
circumstances  mder  which  a  State 
agency  may  dec;ide  not  to  as.sess 
overclaims  for  tier  I  misclassifications. 

In  addition,  this  rule  requires  that 
sponsoring  organizations  of  day  care 
homes  include  in  their  annual 
management  plans  a  description  of  their 
system  for  making  tier  I  day  care  home 
determinations  As  is  the  case  with  all 
items  in(.luded  in  the  management 
plans,  State  agencies  are  required  by 
section  22R.6(fl(2)  to  review  and 
approve  tht  system.  For  the  initial 
implementation  period,  sjjonsors  are 
required  to  amend  their  plans  to  include 
this  descriptiui.  by  April  1,  1997.  The 
D«!partnH'nt  re(  ognizes  that  this 
requirement  will  impose  an  additional 
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administrative  burden  on  sponsors  and 
State  agencies  durin>^  the  transition 
period  to  the  two-tiered  structure. 
However,  given  ttie  potential  for 
significant  financial  liability  for 
sponsors  and  State  agencies  resulting 
from  incorrect  determinations,  it  is 
extremely  important  to  ensure  that  each 
sponsor's  method  for  making  tier  I 
determinations  is  appropriate  and 
achieves  the  most  accurate 
determinations  possible  using  the  most 
current  available  data. 

Accordingly,  this  rule  amends  section 
22fi.l5  by  redesignating  paragraphs  (f) 
through  (j)  as  paragraphs  (g)  through  (k), 
respe<:tively,  and  by  adding  a  new 
paragraph  (f)  to  require  sponsoring 
organizations  to  make  tier  I  dav  care 
home  determinations.  New  paragraph  (f) 
also  indicates,  as  discussed  above  and 
indicated  in  revised  section  22B.6(tl(9), 
that  determinations  of  a  home's 
eligibility  as  a  tier  I  day  care  home  will 
be  valid  for  one  year  if  based  on  the 
provider's  household  income,  three 
years  if  based  on  school  data,  or  until 
more  current  data  are  available  if  based 
on  census  data.  Additionally,  as 
discussed  above,  a  sponsor,  State 
agency,  or  FCS  may  change  a 
determination  if  infonnation  becomes 
available  indicating  that  a  home  is  no 
longer  in  a  qualified  area.  In  addition, 
section  226.14(a)  is  amended  to  require 
that  State  agencies  establish  overclaims 
against  sponsoring  organizations'of  day 
care  homes  when  they  misclassify  day 
care  homes  as  tier  I  day  care  homes 
unless  the  State  agency  determines,  in 
accordance  with  FCS  guidance,  that  the 
misclassification  was  inadvertent. 
Finally,  section  226.6(0(2)  is  amended 
to  add  the  requirement  that  the  annual 
management  plan  include  a  description 
of  the  sponsor's  system  for  making  tier 
I  day  care  home  determinations.  For 
initial  implementation,  each  sponsoring 
organization  of  dav  care  homes  shall 
amend  its  plan,  subject  to  review  and 
approval  by  the  State  agency,  to  include 
this  information  by  April  1,  1997. 

Reimbursement  Factors  for  Tier  I  Homes 

Section  708(e)(1)  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  amended  section 
17(f)(3)(A)  of  the  NSLA  to  establish  the 
reimbursement  factors  for  meals  served 
in  tier  I  day  care  homes  as  the  factors 
in  effe<;t  on  July  1,  1996,  with 
.id)ustments  made  to  the  factors  on  July 
1.  1997,  and  each  |ulv  1  thereafter.  This 
section  of  the  Act  further  amended 
section  17(f)(:J)(A)  of  the  NSLA  to 
require  that  the  factors  tx;  rounded  to 
the  nearest  lower  whole  cent,  instead  of 
to  the  nearest  quarter-cent  increment  as 
previously  required.  Subsequent 


adjustments  must  be  based  on  the 
unrounded  rate  from  the  preceding 
school  year.  In  addition,  annual 
adjustments,  which  were  previously 
ba.sed  on  changes  in  the  Consumer  Price 
Index  for  food  away  from  home,  must 
now  be  made  based  on  the  Consumer 
Price  Index  for  food  at  home. 

Section  226.4(c)  of  the  current 
regulations  contains  the  base 
reimbursement  rates  for  day  care  homes. 
These  rates  are  adjusted  annually  on 
July  1  and  announced  in  a  notice  in  the 
Federal  Register.  Since  the  base 
reimbursement  rates  become  out-of-date 
as  soon  as  they  are  adjusted  for 
inflation,  including  them  in  the 
regulation  serves  no  useful  purpose. 
Therefore,  this  rule  will  not  include  the 
base  reimbursement  rates  established  for 
tier  I  homes  under  Pub.  L.  104-193.  A 
notice  announcing  the  reimbursement 
rates  will  continue  to  be  published  in 
the  Federal  Register  each  July  1,  as 
provided  for  under  .section  226.4(g). 

Accordingly,  this  rule  amends  section 
226.4(c)  to  remove  the  base 
reimbursement  rates  and  to  indicate  that 
meals  served  in  tier  I  day  care  homes 
will  be  reimbursed  at  the  current  rates 
for  such  homes.  Also,  section  226.4(g)  is 
amended  to  incorporate  the  revised 
method  of  making  annual  adjustments 
to  the  rates  of  reimbursement 
Additional  discussion  of  reimbursement 
for  meals  served  in  day  care  homes  may 
be  found  in  the  next  section  of  this 
preamble 

Tier  II  Family  or  Group  Day  Care 
Homes 

Definition 

Section  17(f)(3)(A)(iii)  of  the  NSLA,  as 
amended  by  section  7n8(e)(l)  of  the  Act, 
describes  a  "tier  11  family  or  group  day 
c;are  home"  as  a  day  care  home  that  does 
not  meet  the  criteria  set  forth  for  a  tier 
I  family  or  group  day  care  home. 
Specifically,  a  tier  II  family  or  group  day 
care  home  would  not  be  located  in  an 
area  that  meets  the  50  percent  free  or 
reduced  price  eligibility  criteria,  based 
on  elementary  school  or  census  data, 
nor  would  the  day  care  home  provider's 
household  income  be  at  or  below  185 
percent  of  the  Federal  income  poverty 
guidelines. 

Accordingly,  this  rule  amends  section 
226.2  to  add  a  definition  of  "tier  II  day 
care  home"  which  defines  such  a  home 
as  one  which  does  not  meet  the  criteria 
for  a  tier  1  day  care  home. 

Election  by  Providers 

In  contrast  to  tier  I  day  care  homes, 
the  law  provides  that  meals  stirved  in 
tier  II  day  care  homes  may  be  eligible  for 
two  levels  of  reimbursement — the  tier  I 


day  care  home  rates  for  meals  served  to 
income-eligible  children  and  tier  II  rates 
for  meals  provided  to  all  other  children. 
The  Act  further  amended  section 
17(f)(3)(A)(iii)ofthe  NSLA  to  give 
providers  operating  tier  II  homes  three 
options  with  regard  to  how  meals  served 
in  such  homes  are  reimbursed. 

While  the  law  does  not  specifically 
require  sponsors  to  provide  notification 
to  tier  II  homes  of  their  reimbursement 
options,  section  17(f)(3)(A)(iii)(II),  as 
amended  by  the  Act,  clearly  gives  day 
care  homes,  not  their  sponsoring 
organizations,  the  authority  to  elect  the 
reimbursement  option.  Therefore,  this 
rule  requires  sponsors  to  provide  such 
notification. 

Under  the  first  option,  a  day  care 
home  provider  may  elect  to  have  its 
sponsoring  organization  distribute 
income  applications  to  the  households 
of  all  children  enrolled  in  the  home.  In 
that  case,  for  all  meals  served  to 
enrolled  children  who  are  determined  to 
meet  the  criteria  for  free  or  reduced 
price  meals,  the  home  would  receive  the 
tier  I  reimbursement  rates.  Meals  served 
to  enrolled  children  who  are  not  eligible 
for  free  or  reduced  price  meals,  or 
children  from  whose  households 
completed  income  applications  are  not 
received,  would  be  reimbursed  at  the 
tier  II  reimbursement  rates. 

These  free  and  reduced  price 
eligibility  determinations  could  be  made 
in  several  ways.  First,  as  with  the 
current  method,  families  may  document 
their  child's  eligibility  for  tier  I 
reimbursements  by  completing  an 
application  which  shows  that  their 
household  income  is  at  or  below  185 
percent  of  poverty.  The  categorical 
eligibility  options  at  current  section 
226, 23(e).  which  are  based  on  section 
9(d)(2)  of  the  NSLA  would  continue  to 
be  available  to  all  households 
submitting  applications.  In  addition, 
section  17(n(3)(A)(iii)(III)(bb)  of  the 
NSLA,  as  amended  by  section  708(e)(1) 
of  the  Act,  provides  other  categorical 
eligibility  options  for  households 
applying  for  tier  I  meal  reimbursements 
on  behalf  of  children  in  tier  II  homes. 
Such  households  may  demonstrate 
eligibility  if  the  child  or  parent 
participates  in,  or  is  subsidized  under, 
any  "federally  or  State  supported  child 
care  or  other  benefit  program  with  an 
income  eligibility  limit  that  does  not 
exceed"  185  percent  of  poverty.  As 
quickly  as  possible,  the  Department  will 
issue  a  list  of  Federal  programs  which 
meet  this  criterion,  and  then  each  State 
will  be  required  to  do  the  same  for  its 
own  State-funded  programs.  The 
Department  wishes  to  emphasize  that 
the  proce.ss  of  providing  these  lists  will 
be  ongoing,  and  that  both  the 
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Department  and  the  States  will  be 
updating  the  lists  at  least  annually,  or 
more  often  if  necessary. 

Alternatively,  under  the  second 
option,  if  a  day  care  home  provider  does 
not  want  to  have  income  applications 
collected  from  the  households  of 
enrolled  children,  section 
17(f)(3)(A)(iii)(IIIKcc),  as  amended  by 
the  Act,  provides  that  the  provider  may 
elect  to  have  the  sponsor  identify  only 
those  children  in  tier  II  homes  who  are 
considered  categorically  eligible  by 
virtue  of  their  participation,  or  their 
parent's  participation,  in  a  Federally  or 
State  supported  program  with  an 
income  eligibility  limit  that  does  not 
exceed  the  standard  for  free  or  reduced 
price  meals.  In  this  situation,  the  day 
care  home  would  receive  the  tier  I 
reimbursements  for  meals  served  to  the 
categorically  eligible  children,  and  the 
tier  II  rates  of  reimbursement  for  meals 
served  to  all  other  children. 

It  is  the  Department's  position  that  the 
above  option  is  only  possible  in  those 
limited  situations  where  the  provider 
knows  which  enrolled  children  are 
categorically  eligible,  or  when  the 
sponsoring  organization  has  direct 
access  to  eligibility  information  for 
other  qualifying  programs.  For  example, 
a  day  care  home  sponsoring 
organization  which  is  also  a  school  food 
authority  would  be  able  to  identify, 
without  applications  being  collected 
from  households,  children  in  tier  II 
homes  who  are  categorically  eligible 
based  on  their  or  a  sibling's  receipt  of 
free  or  reduced  price  school  meals. 
Similarly,  a  provider  may  be  able  to 
identify  as  categorically  eligible  those 
children  in  tier  II  homes  whose  care  is 
paid  through  State  child  care  vouchers 
that  are  issued  based  on  equivalent 
eligibility  guidelines  (assuming  that 
programs  permit  the  provider  to  share 
the  eligibility  information  with  the 
sponsor).  In  these  cases,  the  sponsor 
would  distribute  income  applications 
only  to  the  households  of  the  children 
identified  as  participating  in  programs 
making  them  categorically  eligible  for 
tier  I  rates.  The  households  would  have 
the  option  of  completing  the 
information  relating  to  the  qualifying 
program  rather  than  the  income 
information. 

In  most  situations,  however,  providers 
and/or  sponsors  will  only  be  able  to 
identify  children  whose  meals  are 
eligible  for  tier  I  reimbursement  by 
having  income  applications  distributed 
to  the  households  of  all  enrolled 
children,  a  fact  that  the  Act  does  not 
explicitly  recognize.  Therefore,  we 
envision  that,  when  the  provider  elects 
this  option,  the  process  will  most  often 
operate  as  it  does  now  in  child  care 


centers  and  as  under  the  first  option 
discussed  above:  applications  will  be 
distributed  to  ail  households  of  children 
in  the  care  of  the  tier  II  day  care 
provider  in  order  to  identify  all  income- 
eligible  children  in  that  home.  These 
applications  will  gather  information  on 
participation  in  other  qualifying 
programs,  or  will  request  family  size 
and  income  information. 

Though  direct  certification  of 
eligibility  can  be  a  more  streamlined, 
less  burdensome  method  of  determining 
eligibility,  it  also  raises  issues  related  to 
access  to  information  and  household 
confidentiality.  The  Department  is 
interested  in  receiving  comrr.ents  on  the 
merits  of  permitting  direct  certification 
of  eligibility  for  sponsoring 
organizations  of  day  care  homes. 
Depending  on  the  nature  of  these 
comments,  we  may  issue  a  proposed 
rule  on  such  a  provision  in  the  future. 

Finally,  as  a  third  option  set  forth  in 
the  Act,  a  provider  may  elect  to  receive 
tier  II  reimbursements  for  meals  served 
to  all  children  in  the  home,  regardless 
of  income.  In  this  case,  the  sponsoring 
organization  would  not  be  required  to 
cofTect  any  income  applications,  nor 
would  it  need  to  attempt  to  identify 
categorically  eligible  children. 

The  law  is  deliberateiy  structured  to 
give  the  provider  in  a  tier  II  day  care 
home,  rather  than  the  sponsor,  the 
choice  as  to  whether  or  not  income 
applications  will  be  collected  from 
households  of  children  enrolled  in  the 
home  since  this  choice  will  have  an 
effect  on  the  amount  of  reimbursement 
received  by  the  provider.  When  a 
provider  elects  to  have  income 
applications  collected,  however,  it  is  the 
responsibility  of  the  sponsoring 
organization  to  collect  them,  to 
determine  the  eligibility  of  the  children, 
and  to  maintain  the  confidentiality  of 
the  information  collected. 

Sponsors  also  will  now  have  the 
responsibility  of  informing  providers  of 
their  reimbursement  options  under  the 
law.  It  is  important  for  States  to  assist 
sponsors  in  carrying  out  this 
responsibility.  Therefore,  in  addition  to 
amending  the  regulations  to  incorporate 
the  above-discussed  provisions,  the 
Department  encourages  State  agencies 
during  the  implementation  phases  of 
this  regulation  to  utilize  a  portion  of  the 
grant  money  provided  under  section 
17(f)(3)(D)  of  the  NSLA.  as  amended  by 
section  708(e)(2)  of  Pub.  L.  104-193,  to 
further  the  efforts  of  sponsors  in 
informing  and  educating  day  care  home 
providers  of  their  options. 

It  is  the  Department's  opinion  that  in 
making  the  sponsoring  organization, 
rather  than  the  day  care  home  provider, 
responsible  for  eligibility 


determinations.  Congress  recognized  the 
need  to  provide  an  extra  level  of 
confidentiality  to  the  households  of 
children  attending  day  care  homes. 
Therefore,  this  rule  also  prohibits 
sponsoring  organizations  of  day  care 
homes  from  making  free  and  reduced 
price  eligibility  information  concerning 
individual  households  available  to  day 
care  homes  and  otherwise  limits  the  use 
of  such  information  to  persons  directly 
connected  with  the  administration  and 
enforcement  of  the  Program.  Although 
sponsors  are  prohibited  from  releasing 
eligibility  inforiuation  concerning 
individual  households,  this  rule  will 
permit  sponsors  to  inform  prov-ders  m 
tier  II  homes  of  the  numbers  (not  names) 
of  identified  income-eligible  enrolled 
children.  This  will  afford  providers  in 
tier  II  homes  with  more  precise 
information  concerning  the  accuracy  of 
the  reimbursement  being  paid  to  them 
by  their  sponsors,  while  protecting  the 
confidentiality  of  individual 
households,  as  the  law  intended.  In 
addition,  the  Department  notes  that 
section  9(b)(2)(C)(iii)  of  the  NSLA  was 
amended  by  section  108  of  the  Healthy 
Meals  for  Healthy  Americans  Act  (Pub. 
L.  103-448)  to  clarify  the  permissible 
uses  of  free  and  reduced  price 
information.  The  Department  is 
currently  developing  regulations 
concerning  this  provision,  and  will 
make  any  necessary  changes  to  the 
CACFP  regulations  at  that  time. 

In  addition,  there  is  a  concern  that  a 
provider  in  a  tier  II  home  will  be  unable 
to  precisely  calculate  reimbursement 
without  knowing  the  income  eligibility 
status  of  each  enrolled  child  in  the 
home.  The  Department  believes  that 
allowing  sponsoring  organizations  to 
inform  providers  in  tier  II  homes  of  the 
numbers  of  identified  income-eligible 
children,  as  discussed  above,  addresses 
this  concern  to  a  great  extent,  while  at 
the  same  time  protecting  the 
confidentiality  of  the  households  of 
enrolled  children.  However,  the 
Department  is  interested  in  receiving 
public  comment  on  how  best  to  balance 
the  confidentiality  of  households  with 
the  needs  of  tier  II  day  care  home 
providers.  Any  comments  that  we 
receive  will  be  addressed  in  a  future 
rulemaking. 

Accordingly,  this  rule  amends 
sections  226.2,  226.6(0(2),  226.18(b)  and 
226.23(e)(1)  to  incorporate  the  above 
provisions  and  to  help  ensure  that 
providers  are  informed  of  their 
reimbursement  options  under  the  law. 
Specifically,  the  definition  of 
Dociinifntatinn  in  section  226.2  is 
amended  to  incorporate  the  expanded 
categorical  eligibility  provided  in  the 
law  for  use  bv  tier  II  dav  care  homes. 
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Sefjfion  226.6(0(2)  is  further  ameiuied  to 
require  that  the  annual  nianajjement 
plan  submitted  to  the  State  agency  by 
sponsoring  organizations  inc.lude  a 
description  of  the  sponsor's  system  of 
notifying  tier  II  day  care  home  providers 
of  their  options  for  reimbursement.  For 
the  implementation  perioti.  this  rule 
requires  that  sponsors  submit  a  plan 
amendment  describing  this  system  by 
April  1.  1997.  Section  226.6(0  is  further 
amended  by  adding  a  new  paragraph. 
(10),  which  requires  State  agencies  to 
annually  provide  sponsoring 
organizations  with  a  list  of  State-funded 
programs  which  meet  the  spec:ial 
categorical  eligibility  requirements  for 
children  in  tier  II  homes.  Section 
226.18(b)  is  amended  to  require  that  the 
agreement  between  the  sponsonng 
organization  and  the  day  care  liome 
specify  the  responsibility  of  the 
sponsoring  organization,  upon  the 
request  of  a  tier  II  day  care  home,  to 
collect  applications  and  to  determine 
the  income  eligibility  of  enrolled 
children,  and/or  to  identify  categorically 
eligible  children.  In  addition,  section 
226.18(b)  is  further  amended  to  require 
that  the  agreement  include  the  sponsor's 
responsibility  to  inform  providers  of 
their  options  for  reimbursement  under 
the  law.  Finally,  .sections  226.23(e)(l)(i) 
and  (iv)  are  amended  by  deleting  the 
language  exempting  sponsoring 
organizations  of  day  care  homes  from 
distributing  income  applications:  by 
adding  language  to  clarify  that  sponsors, 
at  the  request  of  the  provider,  mu.st 
collect  applications,  determine  the 
income  eligibility  of  children  in  tier  II 
day  care  homes,  and  maintam  the 
information  in  a  confidential  manner; 
by  adding  language  to  indicate  that 
sponsoring  organizations  mav  inform 
providers  in  tier  II  homes  of  the 
numbers  of  income-eligible  enrolled 
children;  and  by  clarifying  the 
categorical  eligibility  procedures  that 
apply  to  households  of  children  in  tier 
II  day  care  homes,  as  discussed  above. 

Meal  Counting  and  Reporting 
Procedures 

Under  this  rule,  all  meals  served  in 
ti  r  I  homes  or  in  tier  II  homes  without 
any  identified  income-eligible  children 
will  be  reimbursed  at  one  rate — all  tier 
I  or  all  tier  II,  respectively.  In  such 
homes,  meals  can  continue  to  be 
counted  and  reported  to  the  sponsor  as 
required  by  current  regulations. 
However,  for  those  tier  II  homes  with  a 
mix  of  income-eligible  and  non-income- 
eligible  children,  the  introduction  of 
two  levels  of  reimbursement  for  meals 
ne<;essitates  a  change  in  the  way  meals 
are  counted  and  reported. 


The  following  .sections  of  the 
preamble  discuss  the  various  options 
available  under  the  law  for  meal 
counting  and  reporting  in  tier  II  day  care 
homes  with  a  mix  of  income-eligible 
and  nonincome-eligible  children.  It  is 
important  to  consider  the  options  in  the 
context  of  the  affected  population.  In 
the  Department's  opinion,  it  is  likely 
that  a  relatively  small  percentage  of  day 
care  homes  participating  in  the  program 
will  contain  a  mix  of  income-eligible 
and  non-income-eligible  children,  and 
therefore,  be  eligible  for  two  levels  of 
reimbursement.  The  majority  of  homes 
will  likely  be  either  tier  1  day  care 
homes  (i.e.,  those  located  in  low-incc:ne 
areas  or  operated  by  a  low-income 
provider)  or  tier  II  day  care  homes 
without  any  income-eligible  children. 
The  Department  also  recognizes  that  the 
mix  of  participating  homes  may  vary 
significantly  from  one  sponsor  to 
another,  thus  making  it  important  to 
provide  as  much  flexibility  as  possible 
to  sponsors  in  their  meal  counting  and 
claiming  options,  while  at  the  same  time 
continuing  to  maintain  program 
integrity. 

Actual  Meal  Counts 

Though  it  is  a  common  current 
method  of  meal  counting  and  reporting, 
taking  actual  meal  counts  is  not 
currently  required  by  regulations,  and 
under  a  two-tiered  reimbursement  rate 
structure  could  impose  an  additional 
burden  on  some  providers  and 
sponsoring  organizations.  Under  an 
actual  counts  system,  for  all  tier  II 
homes  which  elect  to  have  income- 
eligible  children  identified,  sponsors 
would  have  to  collect  and  evaluate 
additional  income  applications,  and/or 
identify  new  categorically  eligible 
children,  each  time  the  enrollment  of 
such  a  tier  II  home  changes,  or 
reimburse  meals  served  to  newly 
enrolled  children  whose  income  status 
has  not  been  determined  at  the  lower 
tier  II  rates.  Because  of  the  potential 
financial  benefit,  it  is  likely  that 
providers  under  an  actual  meal  count 
system  will  expect  their  sponsoring 
organizations  to  take  immediate  action 
to  determine  the  income  status  of  newly 
enrolled  children. 

Since  only  sponsors  have  access  to 
the  income  eligibility  information  for 
each  enrolled  child  in  each  of  their  day 
care  homes,  providers  under  an  actual 
count  system  would  now  be  required  to 
record  meal  counts  by  each  enrolled 
child's  name.  (Though  we  understand 
that  a  number  of  sponsoring 
organizations  currently  require 
providers  to  record  meal  counts  by  each 
enrolled  child's  name  for  monitoring 
purposes,  it  is  not  currently  required  by 
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regulation.]  Recording  meal  counts  by 
each  enrolled  child's  name  is  necessary 
under  an  actual  count  system  because 
providers  will  not  have  access  to 
income  eligibility  information  or 
income  status.  Then,  each  provider 
would  submit  the  meal  count  records, 
by  child's  name,  to  the  sponsor.  Finally, 
using  the  information  collected  and 
maintained  by  the  sponsor  on  the 
income  status  of  each  enrolled  child,  the 
sponsor  would  identify  and  aggregate 
the  total  number  of  meals  served  which 
are  eligible  for  tier  I  reimbursements, 
and  the  total  number  of  meals  served 
which  are  eligible  for  tier  II 
reimbursements.  This  process  would  be 
performed  for  each  "mixed"  tier  II  home 
under  a  sponsor  which  uses  actual  meal 
counts  in  order  to  prepare  the 
sponsoring  organization's  monthly 
claim  for  reimbursement. 

One  benefit  of  an  actual  count  system 
is  that  reimbursements  are  more 
precisely  targeted,  as  is  the  intention  of 
the  Act.  However,  the  management 
sophistication  of  the  sponsoring 
organization,  the  number  of  "mixed" 
tier  II  homes  under  a  particular 
sponsorship,  and  the  stability  or 
instability  of  day  t;are  home  enrollment 
in  a  sponsorship  are  also  factors  which 
must  be  considered  when  assessing  the 
merits  of  various  counting  and  claiming 
systems.  The  Act  recognizes  the 
potential  burden  on  some  sponsors  and 
providers  of  performing  actual  meal 
counts,  and  includes  a  provision  for 
simplified  meal  counting  and  reporting 
procedures,  which  is  discussed  below. 

"Simplified"  Meal  Counts 

In  addition  to  the  usual  method  of 
recording  and  reporting  actual  meal 
counts,  section  708(e)(1)  of  the  Act 
added  section  17(0(3)(A)(iii)(IV)  to  the 
NSLA  to  require  that  the  Department 
establish  simplified  meal  counting  and 
reporting  procedures  for  tier  II  day  care 
homes  that  receive  two  levels  of 
reimbursement  for  meals  served  to 
enrolled  children.  The  Act  sets  forth 
two  possible  alternatives  that  may  be 
used,  and  also  gives  the  Department  the 
authority  to  develop  its  own  simplified 
procedures. 

The  first  simplified  alternative  set 
forth  in  the  Act  involves  the  sponsor 
setting,  for  each  tier  II  day  care  home, 
annual  percentages  of  the  number  of 
meals  served  that  are  to  be  reimbursed 
at  the  tier  I  and  tier  II  reimbursement 
rates.  The  percentages  would  be  based 
on  the  number  of  enrolled  children 
identified  as  being  from  income-eligible 
households,  and  the  number  not  from 
such  households,  in  a  specified  month 
or  other  period.  This  procedure  is 
currently  an  option  for  State  agencies 


UMI 


Federal  Register  /  Vol.  62,  No.  4  /  Tuesday.  January  7,  1997  /  Rules  and  Regulations 


897 


for  providing  reimbursement  in  CACFP 
child  care  centers,  adult  day  care 
centers,  and  outside-school-hours  care 
centers,  and  is  referred  to  in  section 
226.9(b)(2)  of  the  regulations  as 
"claiming  percentages." 

For  example,  under  the  "claiming 
percentages"  alternative,  if  in  the  month 
of  September  a  tier  II  day  (^ire  home  had 
5  enrolled  children,  2  of  whom  were 
determined  by  the  sponsor  to  be  eligible 
for  free  or  reduced  price  meals,  the 
home's  claiming  percentage  for  the 
coming  year  would  be  set  at  40  percent 
tier  I  reimbursement  and  60  percent  tier 
II  reimbursement.  To  receive 
reimbursement,  the  provider  would 
only  need  to  submit  total  meal  counts 
by  type  (breakfast,  lunch/supper,  and 
supplements)  each  month,  as  is 
currently  the  case.  The  sponsor  would 
apply  the  established  claiming 
percentage  to  determine  the  home's 
reimbursement;  40  percent  of  all  meals 
served  in  the  month  would  receive  the 
tier  I  reimbursement  rates;  60  percent 
would  receive  the  tier  II  rates. 

A  variation  of  "claiming  percentages" 
is  the  "blended  rates"  method,  also  used 
by  child  care  centers,  adult  day  care 
centers,  and  outside-school-hours  care 
centers,  and  contained  in  section 
226.9(b)(3)  of  current  regulations.  Using 
the  circumstances  from  the  above 
example,  by  multiplying  the  tier  I  rate 
for  lunches  by  0.40  (40  percent),  the  tier 
II  rate  by  0.60  (60  percent),  and  then 
adding  the  products  together,  a 
"blended  rate"  would  be  derived.  If  the 
tier  I  rate  for  lunches  is  $1.5750  (the 
current  rate  through  June  30,  1997),  and 
the  tier  II  rate  is  $0.95,  this  would  result 
in  a  blended  reimbursement  rate  of 
$1.20.  All  lunches  served  to  enrolled 
children  in  the  home  would  be 
reimbursed  at  this  single  rate.  Again,  the 
day  care  home  would  only  need  to 
submit  total  meal  counts  by  type 
(breakfast,  lunch/supper,  supplements) 
to  the  sponsor.  The  total  reimbursement 
paid  to  the  home  would  be  the  same 
using  either  claiming  percentages  or 
blended  rates. 

The  other  alternative,  presented  in 
new  section  17(f)(3)(A)(iii)(IV)(bb)  of  the 
NSLA,  would  annually  place  a  tier  II 
home  into  one  of  two  or  more 
"reimbursement  categories"  based  on 
the  percentage  of  income-eligible 
children  in  the  home.  Each 
reimbursement  category  would  "carry  [ 
1  a  set  of  reimbursement  factors"  (i.e., 
the  tier  I  rate,  the  tier  II  rate,  or  some 
other  rate(s)  within  the  range  defined  by 
tier  I  and  tier  II  rates). 

One  example  of  the  second  alternative 
could  involve  establishing  multiple 
reimbursement  rates  within  the  range 
defined  by  the  tier  I  and  tier  II  rates,  and 


then  assigning  a  home  a  rate  based  on 
the  percentage  of  income-eligible 
children  in  the  home.  F"or  example,  four 
lunch  rates  could  be  established  as 
follows;  at  $0.95  (the  tier  II  rale). 
$1.5750  (the  tier  I  rate  for  FY  1997),  and 
two  approximately  equal  points 
between  the  tier  I  and  tier  II  rates — 
$1.16  and  $1.36.  Tier  II  homes  with  no 
income-eligible  children  would,  of 
course,  receive  $0.95  for  each  lunch 
served  to  enrolled  children,  while  tier  II 
homes  with  all  income-eligible  children 
would  receive  the  maximum  rate  (i.e., 
$1.5750)  for  each  lunch  served. 
However,  homes  with  a  mix  of  income- 
eligible  and  non-income-eligible 
children  would  be  assigned  one  of  the 
intermediate  lunch  rates  ($1.16  or  $1.36) 
based  on  the  percentage  of  income- 
eligible  children  .served.  Homes  with 
more  than  zero  and  up  to  33.3  percent 
income-eligible  children  would  receive 
$1.16  per  lunch;  homes  with  more  than 
33.3  percent  and  less  than  66.7  percent 
income-eligible  children  would  receive 
$1.36  per  lunch;  and  homes  with  66.7 
percent  or  more  income-eligible 
children  would  receive  the  maximum 
tier  I  rate  of  $1.5750.  Again  using  the 
previous  example,  a  home  in  which  40 
percent  of  the  children  were  income- 
eligible  would  receive  $1.36  per  lunch, 
an  amount  which  is  16  cents  per  lunch 
higher  than  that  derived  with  claiming 
percentages  or  blended  rates. 

Another  variation  of  the 
"reimbursement  categories"  alternative 
set  forth  in  the  law  would  also  involve 
assigning  a  home  a  rate  based  on  the 
percentage  of  income-eligible  children 
in  the  home.  However,  in  this  variation, 
only  the  tier  I  and  tier  II  rates  would  be 
used.  Any  home  with  50  percent  or 
more  income-eligible  children  would 
receive  the  tier  I  rates  for  all  meals 
served;  a  home  with  less  than  50 
percent  income-eligible  children  would 
receive  the  tier  II  rates  for  all  meals 
served.  In  the  above  example,  a  home 
with  2  of  5  enrolled  children  identified 
as  income-eligible  (40  percent),  would 
receive  the  tier  II  reimbursement  rate  of 
$0.95  for  all  lunches  served. 

Given  the  small  number  of  children 
enrolled  in  the  typical  family  day  care 
home,  any  method  other  than  actual 
counts  would  be  especially  sensitive  to 
changes  in  enrollment.  Any  change  in 
enrollment  which  results  in  a  different 
mix  of  eligibility  categories  will  change 
the  actual  percentage  of  income-eligible 
children  in  the  home,  thus  skewing  the 
reimbursements  above  or  below  the 
level  which  the  home  would  receive 
under  an  actual  meal  count  system. 
Again  using  the  above  example,  if  one 
income-eligible  child  is  withdrawn  from 
care,  the  home's  actual  percentage  of 


children  eligible  for  tier  I  meal 

reimbursements  would  de(;line  from  40 
percent  to  25  percent.  Under  most  ol  the 
simplified  methods  described  above,  the 
provider  would  then  receive  more 
reimbursement  than  would  be  the  case 
if  actual  meal  counts  by  category  of 
reimbursement  were  used 

Counting  and  Claiming  Methods 
Permitted  In  This  Regulation 

Based  on  its  analysis  of  the  relative 
advantages  and  disadvantages  of  each  of 
the  methods  discussed  above,  the 
Department  has  decided  to  allow  a(;lual 
meal  c;ounts.  claiming  percentages,  or 
blended  rates  for  counting,  reporting, 
and  reimbursement  of  meals  served  in 
tier  II  day  care  homes  ser\  ing  children 
eligible  for  both  tier  I  and  tier  II  rates. 
In  order  to  provide  maximum  flexibility, 
and  recognizing  the  diversity  and 
varying  levels  of  management 
sophistication  of  sponsoruig 
organizations,  this  interim  rule  provides 
sponsoring  organizations  the  option  of 
which  of  the  methods  to  use  for  their 
day  care  homes.  However,  each  sponsor 
must  use  only  one  method  for  all  of  its 
homes,  and  will  be  permitted  to  change 
this  method  no  more  frequently  than 
annually.  This  limitation  will  minimize 
the  potential  for  administrative 
confusion  and  allow  State  agencies  to 
track  each  sponsor's  system  for 
oversight  and  claims  edit  purposes. 
Further,  to  mitigate  the  effec^ts  of 
enrollment  changes  when  using  the 
simplified  methods,  we  are  exercising 
the  discretion  provided  to  the 
Department  under  new  section 
17(n(3)(A)(iii)(IV)(cc)  of  the  NSLA. 
which  permits  "such  other  simplified 
procedures  as  the  Secretary  may 
prescribe."  by  requiring  that  claiming 
percentages  or  blended  rales  for  each 
home  be  adju.sled  at  least  semiannually 
by  the  sponsor,  rather  than  annually  as 
is  the  case  for  centers. 

At  this  time,  we  are  not  adopting  the 
use  of  the  "reimbursement  categories" 
approach  described  in  the  law  and  in 
two  examples  above.  The  above 
example  involving  multiple  rates  makes 
clear  that  at  this  time  such  an  approach 
is  potentially  a  far  more  complicated 
and  unfamiliar  method  that  does  not 
offer  any  distinct  advantages  over 
claiming  percentages  or  blended  rates 
Further,  the  option  of  reimbursing  at  the 
tier  I  rates  for  all  meals  served  in  a  tier 
II  home  with  50  pendent  or  more 
income-eligible  children  is  far  less 
precise  in  targeting  benefits.  The 
Department  is  also  concerned  that  there 
is  potential  for  abuse  with  this  method, 
since  a  jjrovider  would  gain  substantial 
financial  benefit  when  there  are  50 
percent  or  more  income-eligible 
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children  in  the  home  during  the  nionth 
of  the  "(:nteg(jrv"  determiiiiitioii. 
I-'inaily.  the  use  ot  the  "reuuburserntnt 
categories"  n[)proa(:h  could  significantly 
reduce  the  Federal  cost  savings 
attributed  to  this  provision. 

To  further  alleviate  the  potential 
burden  on  sponsors  ot  the  meal 
counting  and  reporting  provisions  being 
implemented,  this  interim  rule  will  not 
establish  any  specific  dates  for 
re(.ali:ulatK)n  of  claiming  percentages  or 
blended  rates  for  homes,  or  tor 
deternnning  the  income  eligibility  of 
enrolled  children  when  utilizing  either 
the  simplified  methods  or  actual  counts. 
Rather,  by  requiring  changes  to  the 
percentages/ rates  at  each  home  no  less 
frequently  than  every  six  months,  and 
redeterminations  of  individual 
eligibility  at  least  annually  (as  discussed 
below),  sponsors  will  be  able  to 
implement  a  system  to  more  evenly 
distribute  the  work  load  associated  with 
these  options  over  the  course  of  the 
year. 

The  claiming  percentages/blended 
rates  alternative  set  forth  in  section 
7n8(e)(l)  of  the  Act  indicates  that  the 
claiming  percentage  or  blended  rate  be 
established  based  on  the  percentage  of 
identified  income-eligible  children 
enrolled  in  a  home  "in  a  specified 
month  or  other  period."  Although  this 
interim  regulation  does  not  prescribe  a 
specific  time  period  for  the  enrollment 
determination,  the  Department  believes 
it  may  be  appropriate  to  consider 
methods  which  more  accurateK  i  apture 
the  income  status  of  children  enrolled 
in  the  home.  Therefore,  we  are 
interested  in  receiving  comments  on 
two  potential  alternatives  which  would 
provide  greater  accuracy.  The  first 
alternative  would  involve  a  sponsor 
calculating  the  claiming  percentage  or 
blended  rate  based  on  a  home's 
luirollment  for  an  entire  month  using  a 
list  of  enrolled  children  submitted  by 
the  day  care  home.  The  sponsor  would 
assess  the  income  eligibilitv  status  of 
each  of  the  children  enrolled  in  tlie 
liome  during  the  month  and,  usmg  the 
enrollment  list,  derive  the  appropriate 
(.laiming  percentage  or  blended  rate.  For 
example,  if  a  homes  enrollment  list  for 
the  month  of  January  indicates  that  10 
children  were  enrolled  during  the 
month,  the  home's  claiming  percentage 
or  blended  rate  would  be  based  on  the 
numt)er  of  identified  income-eligible 
(  hildren,  divided  by  10  The  second 
alternative  would  involve  the  day  care 
home  submittmg  an  attendance  list  for 
the  specified  month.  In  (ontrast  to  the 
enrollment  list,  the  sponsor  using  an 
.ittendance  list  would  determine  the 
claiming  percentage  or  blended  rate  for 
the  home  using  a  weighted  average  of 


each  enrolled  child's  level  of 
participation  during  the  month.  The 
Department  believes  that  both  of  these 
methods  achieve  greater  accuracy  in 
reimbursement  payments,  though, 
especially  in  the  case  of  the  attendance 
list,  may  impose  an  additional  burden 
on  the  sponsor  and  day  care  homes. 

Under  the  claiming  percentages/ 
blended  rates  option,  for  all  tier  II 
homes  which  elect  to  have  the  sponsor 
determine  the  income  eligibilitv  of 
enrolled  children,  the  sponsor  would 
make  individual  income  eligibility 
determinations  for  enrolled  children  on 
an  annual  basis.  The  claiming 
percentage  or  blended  rate  would  be  set 
for  the  home  at  least  every  six  months, 
taking  into  account  any  changes  in 
enrollment  that  occurred  in  the  six- 
month  period.  For  example,  for  a  tier  II 
day  care  home  that  enters  the  program 
in  January,  the  sponsor  would  take 
applications  and  determine  the  income 
eligibility  of  all  enrolled  children  prior 
to  the  beginning  of  program  operations. 
Based  on  the  income  status  of  the 
children  enrolled  in  the  home,  a 
claiming  percentage  or  blended  rate 
would  be  e.stablished  for  the  home.  That 
percentage  or  rate  would  be  used  to 
reimburse  meals  served  in  the  home  for 
the  next  six  months,  regardless  of 
changes  in  the  home's  enrollment 
during  that  period.  By  July,  the  sponsor 
would  have  assessed  the  income 
eligibility  of  those  children  new  to  the 
home  since  the  January  calculation,  and 
would  calculate  a  new  claiming 
percentage  or  blended  rate,  to  be  used 
for  the  next  six  months,  based  on  the 
income  eligibility  of  each  child  enrolled 
in  the  home.  Any  child  whose  income 
status  has  not  been  determined  at  the 
time  of  the  recalculation  would  be 
figured  in  the  calculation  at  the  tier  II 
rate.  The  status  of  all  children  whose 
income  eligibility  had  been  determined 
in  January  would  remain  the  same  for 
the  July  calculation;  redeterminations 
for  the.se  children  would  occur  the 
following  January. 

The  Department  has  some  concerns 
about  the  potential  for  abuse  of  the 
claiming  percentage/blended  rates 
method;  for  example,  low-income 
children  who  will  not  be  in  care  on  a 
regular  basis  could  be  enrolled  by  the 
provider  during  the  month  of  the 
calculation  so  that  the  claiming 
percentage  or  blended  rate  is  more 
favorable  to  the  provider.  Therefore,  in 
an  attempt  to  minimize  potential  abuse, 
this  rule  provides  State  agencies  the 
authority  to  require  a  sponsoring 
organization  to  recalculate  the  claiming 
percentage  or  blended  rate  of  any  of  its 
homes  before  the  required  semiannual 
calculation  if  a  State  agency  has  reason 


to  believe  that  a  home's  percentage  of 
income-eligible  children  has  changed 
significantly  or  was  incorrectly 
established  in  the  previous  calculation. 
State  agencies  and  sponsors  should  be 
aware  of  and  look  for  such  potential 
abuse  when  conducting  their 
monitoring  activities.  The  Department  is 
especially  interested  in  receiving 
comments  on  ways  to  further  minimize 
this  potential  abuse.  This  i.ssue  will  be 
considered  further  and  may  be 
addressed  in  future  guidance  or  in  a 
future  rulemaking  concerning  the 
overall  management  and  integrity  of  the 
Program. 

Although  the  claiming  percentages/ 
blendec'  rates  method  will  be  adopted 
by  this  interim  rule  as  the  "simplified 
meal  counting  and  reporting 
procedures"  required  by  law,  the 
Department  is  especially  interested  in 
receiving  public  comment  on  the  sec:ond 
possible  alternative  in  the  law, 
described  above  as  the  "reimbursement 
categories"  method,  which  is  not  being 
included  in  this  interim  rule.  The 
Department  is  also  interested  in 
suggestions  on  other  systems  of  meal 
counting  and  reporting  that  would  not 
place  undue  burden  on  day  care  home 
providers  or  sponsors,  but  would 
provide  for  reimbursement  payments 
that  accurately  reflect  the  income  level 
of  the  households  of  enrolled  children. 

Accordingly,  this  rule  amends  section 
226.13(c)  to  require  that  State  agencies 
reimburse  sponsoring  organizations  of 
day  care  homes  based  on  the  number  of 
meals  served  to  enrolled  children,  by 
meal  type  (breakfast,  lunch/supper,  and 
supplements)  and  by  category  (tier  I  and 
tier  II),  multiplied  by  the  appropriate 
rates  of  reimbursement  as  established  in 
the  law.  For  the  reasons  discussed 
previously  in  this  preamble,  section 
226.1, 3(c)  will  no  longer  include  the 
specific  base  reimbursement  rates.  The 
rule  also  adds  a  new  section,  226.13(d), 
to  set  forth  the  meal  counting 
requirements  for  day  care  homes,  and  to 
allow  sponsoring  organizations  to  select 
the  reimbursement  method  (either 
actual  counts,  claiming  percentage,  or 
blended  rates)  that  they  will  use  to  pay 
providers  in  tier  II  day  care  homes  with 
a  mix  of  incomeeligible  and  non- 
income-eligible  children.  If  a  sponsoring 
organization  elects  to  use  claiming 
percentages  or  blended  rates,  this  rule 
requires  in  section  226.13(d)  that  they 
be  recalculated  at  least  every  six 
months,  unless  the  State  agency  requires 
the  sponsor  to  recalculate  a  home's 
claiming  percentage  or  blended  rate 
before  the  required  semiannual 
calculation  if  if  has  reason  to  believe 
that  a  home's  percentage  of  income- 
eligible  children  has  changed 
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significantly  or  was  incorrectly 
established  in  the  previous  calculation. 
The  claiming  percentages  or  blended 
rates  are  based  on  individual  income 
eligibility  determinations  made  on  an 
annual  basis  in  accordance  with  section 
226.23(e)(1). 

For  a  detailed  discussion  of  the 
implementation  phases  of  this 
regulation,  please  refer  to  the 
Implementation  section  in  the  preamble 
below. 

Implementation 

hi  order  to  comply  with  the  Act  and 
implement  the  provisions  of  this 
regulation  on  July  1.  1997,  sponsoring 
organizations  will  have  to  undertake 
several  duties  in  advance  of  that  date. 
First,  using  census  data  provided  to  the 
CACFP  State  agency  by  the  Department, 
schoo.  data  provided  by  the  CACFP 
State  agency  by  the  State  agency  that 
administers  the  NSLP.  or  day  care  home 
providers'  income  information,  all  day 
care  homes  must  be  determined  to  be 
either  tier  I  or  tier  II  day  care  homes.  As 
discussed  above,  once  a  home  is 
designated  as  a  tier  1  day  care  home,  all 
meals  served  to  enrolled  children  in  the 
home  are  eligible  for  tier  I  rates  of 
reimbursement  (except  for  providers' 
own  children,  who  must  be  income 
eligible).  All  tier  II  homes,  unless  they 
elect  otherwise,  will  receive  the  tier  II 
rates  of  reimbursement  for  all  meals 
served  to  enrolled  children. 

For  all  tier  II  homes  in  which  the 
provider  elects  to  have  inc:ome-eligible 
children  identified,  however,  the 
sponsor  must:  (1)  Collect  applications 
and/or  identify  categorically  eligible 
children;  and  (2)  elect  to  use  either 
actual  meal  counts,  claiming 
percentages  or  blended  rates  as  the 
method  of  reimbursement  for  all  of  its 
homes.  If  the  information  is  not 
colletited  in  order  to  separate  actual 
meal  counts  by  incomeeligible  and  non- 
income-eligible  children,  or  to  calculate 
a  claiming  percentage  or  blended  rate 
for  a  tier  II  day  care  home  by  the  July 
1  implementation  date,  such  a  home 
must  receive  the  lower  tier  II 
reimbursement  rates  for  all  meals  served 
until  the  claiming  percentage  "or  blended 
rate  is  calculated,  or  the  income  status 
of  children  in  an  "actual  counts"  home 
is  determined. 

Beimbiirseinent  Fnctors  for  Tier  II 
Homes 

Section  7()8(fc!)(l)  of  the  Act  amended 
section  17(n(3)(A)(iii)(I)  of  the  NSLA  to 
establish  the  reimbursement  factors  for 
meals  served  in  tier  II  day  care  homes 
at  95  cents  for  lunches  and  suppers,  27 
cents  for  breakfasts,  and  13  cents  for 
supplements,  with  adjustments  made  to 


the  rates  on  July  1.  1997.  and  each  July 
1  thereafter.  As  is  the  case  with  tier  I 
day  care  home  reimbursement  factors, 
the  Act  further  amended  se<;tion 
17(f)(3)(A){lii)(I)(bb)  of  the  NSLA  to 
require  that  these  factors  be  rounded  to 
the  nearest  lower  cent  Increment,  and 
that  adjustments  be  based  on  changes  to 
the  Consumer  Price  Index  for  'food  at 
home"  instead  of  "food  awav  from 
home."  A,s  provided  for  in  the  Act. 
adjustments  to  the  rates  in  subsequent 
years  will  be  based  on  the  unrounded 
rate  from  the  preceding  school  year.  As 
discussed  in  the  preamble  above,  the 
ba.se  reimbursement  rates  will  not  be 
included  in  the  regulatorv  language. 

Accordingly,  this  rule  further  amends 
section  226.4(c)  to  indicate  that,  except 
for  meals  .served  to  children  identified 
as  income  eligible,  as  discussed  above, 
all  meals  served  in  tier  II  day  care 
homes  will  be  reimbursed  at  the  rates 
established  in  the  law  tor  tier  II  dav  care 
homes.  Section  226.4(g)  is  also  further 
amended  to  incorporate  the  revised 
method  nf  adjusting  the  rates  of 
reimbursement  for  tier  II  day  care 
homes. 

General  Requirements  for  State 
Agencies,  Sponsors  and  Homes 

State  Agency  Program  Reviews 

Section  226.6(1)  currently  requires 
State  agencies  to  maintain 
documentation  of  reviews  of  sponsoring 
organizations  conducted,  corrective 
actions  prescribed,  and  follow-up 
efforts.  This  sec:tion  further  indicates 
that  State  agency  re\  lews  shall  assess 
sponsoring  organizations'  compliance 
with  regulations  and  Departmental  and 
FCS  instructions.  Due  to  the  significant 
financial  benefit  associated  with 
classification  of  a  day  care  home  as  a 
tier  I  home,  this  interim  rule  specifically 
requires  that  State  agency  reviews  of 
sponsoring  organizations  of  day  care 
homes  include  an  evaluation  of  the 
documentation  used  by  sponsors  to 
cla.ssify  homes  as  tier  I  homes. 
Furthermore,  due  to  the  potentially 
significant  financial  liability  to  a  State 
agency  if  homes  are  misclassified  as  tier 
I  homes  by  sponsors,  the  Department 
stronglv  encourages — but  will  not 
require — State  agencies  to  review  the 
documentation  supporting  classification 
of  tier  I  day  care  homes  which  qualify 
on  the  basis  of  sc;huol  or  census  data  at 
the  time  the  spon.sor  initially  makes  the 
determination.  Verification 
requirements  for  tier  I  homes  qualifying 
on  the  basis  of  the  provider's  huusehoki 
income  are  addressed  in  this  [ireamble 
below. 

Accordingly,  this  rule  amends  section 
226.6(1)  to  require  that  State  agency 


reviews  include  the  provision  discussed 
above. 

Documentation 

In  addition  to  changing  the  method  b) 
which  sponsoring  organizations 
reimburse  meals  served  in  dav  care 
homes,  the  amendments  made  to  the 
CACFP  by  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  also  necessitate  changes  in 
the  re(  ords  that  dn\  care  home  sponsors 
and  providers  are  required  to  maintain. 
Section  226  13(e)  sets  forth  the 
recordkeeping  requirements  for 
institutions,  including  sponsoring 
organizations  of  day  care  homes.  In 
addition  to  documentation  of  the 
enrollment  of  each  child  in  daycare, 
and  income  eligibility  information  for 
enrolled  providers'  children,  sponsors 
will  now  be  required  to  maintain 
income  eligibility  information  for 
children  enrolled  in  tier  II  day  care 
homes  that  have  elected  to  have 
sponsors  f;ollect  free  or  reduced  price 
information  This  includes  family  size 
and  income  information  and/or 
evidence  of  categorical  eligibility  for 
children  who  participate  in.  or  who 
ha\e  a  parent  participating  in.  a 
Federally  or  State  supported  child  care 
or  other  benefit  program  with  an  income 
eligibility  limit  that  does  not  exceed  the 
standard  for  free  or  reduced  price  meals. 
Finally,  sponsors  will  also  be  required 
to  maintain  documentation  of 
information  used  to  classify  day  care 
homes  as  tier  I  day  care  homes.  This 
would  inc;lude  the  appropriate  school  or 
c:ensus  data,  and/or  applications  from 
providers  whose  households  have  been 
verified  as  eligible  for  free  or  reduced 
price  meals. 

Sections  226  IH  (e)  and  (f)  set  forth 
similar  recordkeeping  requirements  for 
day  care  homes.  These  provisions 
include  the  requirement  that  day  care 
home  providers  maintain  daih  records 
ot  the  number  of  children  in  attendance 
and  the  number  of  meals,  b\  type 
(breakfast,  lunch/supper,  supplements). 
served  to  enrolled  children  In  addition. 
sponsors  are  required  to  submit  family 
size  and  income  information  only  for 
providers'  own  children,  and  day  care 
homes  must  maintaiti  documentation  of 
this  information.  I'nder  this  rule,  tier  II 
day  care  homes  in  which  the  provider 
eleds  to  have  the  sponsoring 
organization  identifv  enrolled  children 
who  are  eligible  lor  tree  or  redu(;ed 
price  meals,  and  whose  sponsor 
employs  "actual  i:ounts"  claiming 
metiiods,  will  now  be  required  to 
maintain  and  submit  to  the  sponsor  the 
number  and  types  of  meals  (breakfast, 
lunch/supper,  supplements)  served  each 
day  to  each  enrolled  (  hild  b\  name. 
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Accordingly,  this  rule  amends  section 
226.  l.S(e)(3)  to  add  thf'  ahove 
requirements  for  documentation  tor 
sponsoring  organizations  of  day  care 
fionies.  In  addition,  section  22R.lH(n  is 
amended  hy  removing  tlie  second 
sentence,  which  restricts  the  collection 
and  maintenaiH:e  of  family  size  and 
income  information  to  that  used  to 
determine  the  eligihilitv  of  providers' 
own  children,  since  this  information 
may  now  also  be  collected  from  the 
households  of  children  in  tier  II  homes. 
Finally,  section  226. 18(e)  is  amended  to 
add  the  recordkeeping  requirements  for 
tier  II  day  care  homes  in  vv'hich  actual 
meal  counts  are  used,  as  discussed 
above. 

Verification 

Section  17(f)(3)(A)(iii)(V)ofthe 
NSLA,  as  amended  by  section  7()8(e)(l) 
of  Pub.  L.  104-193.  authorizes  the 
Secretary  to  establish  any  necessary 
minimum  verification  requirements  for 
tier  II  day  care  homes.  In  addition,  the 
definition  of  tier  I  day  i;are  home  in 
section  17(n(3)(A)(ii)(I)  of  the  NSLA 
requires  that  a  day  care  home  that 
qualifies  as  a  tier  I  home  on  the  basis  of 
the  provider's  household  income  must 
have  this  income  "verified  by  the 
sponsoring  organization  of  the  home 
under  regulations  established  by  the 
Secretary,"  as  mentioned  earlier  in  this 
preamble. 

Current  requirements  for  conducting 
verificaiion  of  eligibility  of  participants 
in  various  types  of  institutions,  which 
include  sponsoring  organizations  of  day 
care  homes,  are  contained  in  section 
226.23(h).  Because  day  care  homes  are 
considered  "nonpricing  programs," 
State  agencies  currently  follow  the 
provisions  of  section  226.23(h)(1),  for 
"nonpricing  programs,"  to  verify  the 
applications  of  day  care  home 
providers'  own  children.  This  section 
requires  that  State  agencies  review  all 
applications  on  file  to  ensure  that  (1)  the 
application  has  been  correctly  and 
completely  executed  by  the  household; 
(2)  the  institution  (i.e.,  sponsoring 
organization)  has  correctly  determined 
and  classified  the  eligibility  of  enrolled 
participants;  and  (3)  the  institution  (i.e., 
sponsoring  organization)  has  accurately 
reported  to  the  State  agency  the  numt)er 
of  enrolled  participants  meeting  the 
i;riteria  for  free  or  reduced  pric:e 
eligibility  and  the  number  that  do  not. 
This  section  al.so  permits  States  to 
conduct  additional  verification  to 
determine  the  validity  of  information 
provided  by  households  on  the 
application,  in  accordance  with  section 
226.23(h)(2),  the  verification  procedures 
for  'pricing  programs." 


Now  that  applications  will  be 
collected  from  the  households  of  some 
children  enrolled  in  tier  II  day  care 
homes,  the  amount  of  verification 
activity  required  to  be  conducted  by 
State  agencies  will  increase.  However, 
this  interim  rule  is  not  making  any 
change  to  the  current  regulations  for 
verification  by  State  agencies,  which 
will  continue  to  follow  the  requirements 
set  forth  in  sections  226.23(h)(l)-(2). 
Therefore,  under  this  interim  rule,  State 
agencies  will  have  the  option  of 
conducting  the  more  extensive 
verification  of  applications  under 
section  226.23(h)(2),  which  would 
include  parental  contact  to  verify  the 
information  provided  on  the 
applications,  but  are  not  required  to  do 
so.  The  Department  recognizes  the 
importance  of  verification  to  reduce  the 
potential  for  fraud  and  abuse  in  the 
program  and  is  considering  what 
amount  of  additional  verification  is 
appropriate.  The  Department  is 
considering  the  possibility  of  addressing 
the  broad  subje<;t  of  verification  of 
applications  in  a  future  proposed 
rulemaking  concerning  the  overall 
management  and  integrity  of  the 
Program. 

However,  as  required  by  the  law,  this 
rule  adds  the  requirement  that 
sponsoring  organizations  conduct 
verification  of  the  provider's  income, 
prior  to  approving  the  application,  for 
all  day  care  homes  that  qualify  as  tier  I 
homes  on  the  basis  of  the  provider's 
income.  Since  the  information  provided 
on  the  application  results  in  a  large 
direct  benefit  to  the  provider,  in  the 
form  of  higher  reimbursements  (tier  I) 
for  meals  served  to  all  children  in  care, 
sponsors  will  be  required  to  perform  the 
more  extensive  verification  of  the 
provider's  eligibility  as  described  for 
pricing  programs  in  current  section 
226.23(h)(2)(i).  This  involves  verifying 
the  income  and  other  information 
provided  on  the  approved  application 
through  collection  of  information  from 
the  hou.sehold. 

Accordingly,  this  rule  amends  section 
226.23(h)  by  adding  a  new  paragraph, 
(6),  that  contains  these  new 
requirements  for  verification  by 
sponsors  of  family  day  care  homes. 

Annual  Requirements  for  Sponsoring 
Organizations 

Section  226.6(f)  sets  forth 
requirements  that  institutions,  including 
sponsoring  organizations  of  day  care 
homes,  must  comply  with  on  an  annual 
basis.  In  addition  to  the  current 
requirements,  this  rule  also  adds  a 
requirement  that  sponsors  annually 
submit  current  information  on  the  total 
number  of  tier  I  and  tier  II  day  care 


homes,  and  a  breakdown  showing  the 
total  number  of  children  enrolled  in  tier 

I  homes,  the  total  number  of  children 
enrolled  in  tier  II  homes,  and  the 
number  of  identified  income-eligible 
children  in  tier  II  homes  (i.e..  those  for 
whom  tier  I  reimbursements  would  be 
claimed).  Submission  of  these  data  will 
provide  States  with  information 
necessary  to  help  ensure  that  the 
reimbursement  claims  subsequently 
submitted  by  sponsors  accurately  reflect 
enrollment  by  reimbursement  category. 
In  addition,  this  information  will  be 
necessary  to  conduct  the  study  of  the 
tiering  system's  impact  mandated  by 
section  708(1)  of  the  Act  and  will 
provide  information  regarding  the 
characteristics  of  program  beneficiaries. 

Accordingly,  this  rule  further  amends 
section  226.6(f)  by  adding  new- 
paragraph  (11)  to  require  that  the  above 
described  information  on  tier  I  and  tier 

II  day  care  homes  and  enrolled  children 
be  provided  by  sponsoring  organizations 
to  State  agencies  on  an  annual  basis. 

Monthly  Reporting  by  Sponsoring 
Organizations 

Section  226.13(b)  requires  that  each 
sponsoring  organization  report,  on  a 
monthly  basis  to  the  State  agency,  the 
total  number  of  meals,  by  type 
(breakfast,  lunch/supper,  supplements), 
served  to  children  enrolled  in  day  care 
homes.  Due  to  the  changes  made  to  the 
reimbursement  structure  for  day  care 
homes  by  Pub.  L.  104-193,  sponsoring 
organizations  will  now  be  required  to 
report  the  number  of  meals  served  by 
type  and  by  category  (i,e.,  tier  I  and  tier 
II).  This  information  will  enable  State 
agencies  to  pay  claims  to  sponsoring 
organizations  at  the  appropriate  levels 
of  reimbursement. 

Accordingly,  this  rule  amends  section 
226.13(b)  to  add  the  requirement  that 
sponsoring  organizations  of  day  care 
homes  report  to  the  State  agency  on  a 
monthly  basis  the  number  of  meals 
served  by  type  and  by  category. 

Free  and  Reduced  Price  Policy 
Statements 

Section  226.23  of  the  regulations 
requires  that  each  institution,  including 
a  day  care  home  sponsoring 
organization,  submit  when  it  applies  for 
participation  in  the  Program,  a  written 
policy  statement  concerning  free  and 
reduced  price  meals  for  use  in  all 
facilities  under  its  jurisdiction.  Under 
section  226.23(b),  the  policy  statement 
for  sponsoring  organizations  of  day  care 
homes  must  consist  of  an  assurance  to 
the  State  agency  that  all  participants  are 
.served  the  same  meals  at  no  separate 
charge,  and  that  there  is  no 
discrimination  in  the  course  of  food 
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service.  With  the  establishment  of  tier  I 
and  tier  II  day  care  homes  under  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act, 
different  meal  reimbursements  may  now 
he  received  for  children  in  the  same  day 
care  home.  Therefore,  the  Department 
believes  it  is  important  for  the 
sponsoring  organization's  policy 
statement  to  also  include  an  assurance 
that  there  will  be  no  identification  of 
tier  I  and  tier  II  recipients  in  day  care 
homes,  and  that  sponsoring 
organizations  will  not  share  income 
eligibility  information  concerning 
individual  households  with  the  day  care 
homes  and  will  limit  the  use  of  the 
information  to  persons  directly 
connected  with  the  administration  and 
enforcement  of  the  Program. 

The  Department  notes  that  section 
703  of  Pub.  L.  104-19.3  amended  section 
9(b)(2)(D)  of  the  NSLA  to  prohibit  the 
requirement  of  annual  submission  of 
free  and  reduced  price  policy  statements 
once  the  initial  policy  has  been 
submitted  unless  there  are  substantive 
changes  to  the  original  statement. 
However,  it  is  the  Department's  position 
that  a  change  of  the  magnitude  of  the 
institution  of  the  tiering  system  for  day 
care  homes  in  the  CACFP  constitutes  a 
"substantive  change"  in  the  free  and 
reduced  price  policy,  and  thus  the 
revised  free  and  reduced  price  policy 
statement  must  be  submitted  to  the  State 
agency  for  approval.  Accordingly,  this 
rule  amends  section  226.23(b)  to  add  the 
above  requirement. 

Providers '  Own  Children 

The  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  did  not 
make  any  changes  to  the  current 
requirements  concerning  providers'  own 
children.  In  order  to  receive 
reimbursement  for  meals  served  to 
providers'  own  children,  the  provider's 
household  must  meet  the  income 
eligibility  guidelines  for  free  or  reduced 
price  meals.  The  definitions  of  tier  1  and 
tier  II  homes  in  the  law  are  such  that 
meals  served  to  providers'  own  children 
could  only  be  eligible  for 
reimbursement  in  tier  I  day  care  homes. 
Any  provider  in  a  non-needy  area 
whose  own  children  are  eligible  for 
reimbursement  would,  by  virtue  of 
being  low  income,  meet  the  definition  of 
a  tier  I  home.  It  should  be  noted, 
however,  that  income  eligibility  still 
must  be  determined  for  providers'  own 
children  in  homes  that  sponsors 
approve  as  tier  I  homes  based  on  census 
or  school  data.  Since  current  regulations 
already  reflect  the  requirements  of  the 
law,  this  rule  does  not  make  any 
changes  to  the  regulatory  language 
concerning  providers'  own  children. 


List  of  Subjects 

7CFRPart21Q 

Breakfast,  Children,  Food  assistance 
programs.  Grant  programs — Social 
programs.  Lunch,  Meal  Supplements, 
Nutrition.  Reporting  and  recordkeeping 
requirements.  School  Nutrition 
Program.  Surplus  agricultural 
commodities. 

7  CFB  Port  226 

Day  care.  Food  assistance  programs. 
Grant  programs-health,  infants  and 
children.  Records,  Reporting  and 
recordkeeping  requirements,  Surplus 
agricultural  commodities. 

Accordingly.  7  CFR  Parts  210  and  226 
are  amended  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  7  CFR 
Part  210  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1751-1760.  1779 

2.  In  §  210.9,  a  new  paragraph  (b)(20) 
is  added  to  read  as  follows: 

§  21 0.9    Agreement  witti  State  agency. 

*  *         ♦         *         » 

(b)  Ar}nual  agreement.  *  *  * 
(20)  No  later  than  March  1.  1997,  and 
no  later  than  December  31  of  each  year 
thereafter,  provide  the  State  agency  with 
a  list  of  all  elementary  schools  under  its 
jurisdiction  in  which  .50  percent  or  more 
of  enrolled  children  have  been 
determined  eligible  for  free  or  reduced 
price  meals  as  of  the  last  operating  day 
of  the  preceding  October. 

*  *         •         *         * 

3.  In  §  210.19,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§210.19    Additional  responsibilities 

*  •         «         •         « 

(f)  Cooperation  with  the  Child  and 
Adult  Core  Food  Program.  No  later  than 
March  1.5,  1997.  and  no  later  than 
February  1  each  year  thereafter,  the 
State  agencv  shall  provide  the  State 
agency  which  administers  the  Child  and 
Adult  Care  Food  Program  with  a  list  of 
all  elementary  schools  in  the  State 
participating  in  the  National  School 
Lunch  Program  in  which  50  percent  or 
more  of  enrolled  children  have  been 
determined  eligible  for  free  or  reduced 
price  meals  as  of  the  last  operating  day 
of  the  preceding  October,  In  addition, 
the  State  agency  shall  provide  the 
current  list,  upon  request,  to  sponsoring 
organizations  of  day  care  homes 
participating  in  the  Child  and  Adult 
Care  Food  Program. 


PART  226— CHILD  AND  ADULT  CARE 
FOOD  PROGRAM 

1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 

Authority:  Sees.  9.  11,  14,  lb.  and  17 
National  School  Lunch  Act.  as  amended  (4.; 
U.S.C.  1758.  1759a.  1762a   1765.  and  176fe). 

2.  In  §226.2: 

a.  The  definition  of  Documentation  is 
amended  by  redesignating  paragraph  (c) 
as  paragraph  (d).  and  by  adding  a  new 
paragraph  (c);  and 

b.  definitions  of  Tier  I  day  cart'  home 
and  Tier  II  day  care  home  are  added. 

The  additions  read  as  follows: 

§  226.2    Definitions. 

Documentation  means  *  *  * 
(c)  For  a  child  in  a  tier  II  day  care 
home  who  is  a  member  of  a  household 
participating  in  a  Federally  or  State 
supported  child  care  or  other  benefit 
program  with  an  income  eligibility  Imiit 
that  does  not  exceed  the  eligibility 
standard  for  free  and  reduced  price 
meals: 

(1)  the  name(sl,  appropriate  case 
number(s)  and  name  of  the  qualifyini^ 
program(s)  for  the  child(ren);  and 

(2)  the  signature  of  an  adult  memt>t^r 
of  the  household. 

«         *         •         •         * 

Tier  I  day  care  home  means  (a)  a  day 
care  home  that  is  operated  by  a  provider 
whose  household  meets  the  income 
.standards  for  free  or  reduced-price 
meals,  as  determined  by  the  sponsoring 
organization  based  on  a  completed  free 
and  reduced  price  application,  and 
whose  income  is  verified  by  the 
sponsoring  organization  of  the  home  in 
accordance  with  §  226.23(h)(6): 

(b)  a  day  care  home  that  is  located  in 
an  area  served  by  a  school  enrolling 
elementary  students  in  which  at  least  50 
percent  of  the  total  number  of  children 
enrolled  are  certified  eligible  to  receive 
free  or  reduced  price  meals;  or 

(c)  a  dav  care  home  that  is  located  in 
a  geographic  area,  as  defined  by  FCS 
ba.sed  on  census  data,  in  which  at  least 
50  percent  of  the  children  residing  in 
the  area  are  members  of  households 
which  meet  the  income  standards  for 
free  or  reduced  price  meals. 

Tier  II  day  care  home  means  a  day 
care  home  that  does  not  meet  the 
criteria  for  a  Tier  I  day  care  home. 
»         *         *         *         * 

3.  In  §226.4: 

a.  Paragraph  (c)  is  revised:  and 

b.  Paragraph  (g)(1)  is  revised. 
The  revisions  read  as  follows: 


§226.4 
funds. 


Paynients  to  States  and  use  of 
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{(-.)  Day  care  hnme  funds.  For  meals 
served  to  children  in  day  care  homes, 
fmids  shall  he  made  available  to  each 
State  agency  in  an  amount  no  less  than 
the  sum- of  products  obtained  by 
multiplying: 

(1)  The  number  of  breakfasts  served  in 
the  Program  within  the  State  to  children 
enrolled  in  tier  I  day  care  homes  by  the 
current  tier  1  day  care  home  rate  for 
breakfasts; 

(2)  The  number  of  breakfasts  served  in 
the  Program  within  the  State  to  children 
enrolled  in  tier  II  day  (.are  homes  that 
have  been  determined  eligible  for  free  or 
reduced  price  moals  bv  the  current  tier 

I  day  care  home  rate  for  breakfasts; 

(3)  The  number  of  breakfasts  served  in 
the  Program  withm  the  State  to  children 
enrolled  in  tier  II  day  care  homes  that 
do  not  satisfy  the  eligibility  standards 
for  free  or  reduced  price  meals,  or  to 
children  from  whose  households 
applications  were  not  collected,  by  the 
current  tier  II  day  care  home  rate  for 
breakfasts; 

(4)  The  number  of  lunches  and 
suppers  served  in  the  Program  within 
the  State  to  children  enrolled  in  tier  I 
day  care  homes  by  the  current  tier  I  day 
care  home  rate  for  lunches/suppers; 

(5)  The  number  of  lunches  and 
suppers  served  in  the  Program  within 
the  State  to  children  enrolled  in  tier  II 
day  care  homes  that  have  been 
determined  eligible  for  free  or  reduced 
price  meals  by  the  current  tier  I  day  care 
home  rate  for  lunches/suppers; 

(6!  The  number  of  luncnes  and 
suppers  served  in  the  Program  within 
the  State  to  children  enrolled  in  tier  II 
day  care  homes  that  do  not  satisfy  the 
eligibility  standards  for  free  or  reduced 
price  meals,  or  to  children  from  whose 
households  applications  were  not 
collected,  by  the  current  tier  II  dav  care 
home  rate  for  lunches/suppers; 

(7)  The  number  of  supplements 
served  in  the  Program  within  the  State 
to  children  enrolled  in  tier  I  day  care 
homes  by  the  current  tier  I  day  care 
home  rate  for  supplements; 

(8)  The  number  of  supplements 
served  in  the  Program  within  the  State 
to  children  enrolled  in  tier  II  day  care 
homes  that  have  been  determined 
eligible  for  free  or  reduced  price  meals 
by  the  current  tier  I  day  care  home  rate 
for  supplements;  and 

(9)  The  number  of  supplements 
served  in  the  Program  within  the  State 
to  children  enrolled  in  tier  II  day  care 
homes  that  do  not  satisfy  the  eligibility 
standards  for  free  or  reduced  price 
meals,  or  to  children  from  whose 
households  applications  were  not 
collected,  by  the  current  tier  II  day  care 
home  rate  for  supplements. 


(g)  *  *  * 

(1)  The  rates  for  meals  served  in  tier 
land  tier  II  day  care  homes  shall  be 
adjusted  annually,  on  July  I  (beginning 
July  1,  1997),  on  the  basis  of  changes  in 
the  series  for  food  at  home  of  the 
Consumer  Prit:e  Index  for  All  Urban 
Consumers  published  by  the 
Department  of  Labor.  Such  adjustments 
shall  be  rounded  to  the  nearest  lower    • 
cent  based  on  changes  measured  over 
the  most  recent  twelve-month  period  for 
which  data  are  available.  The 
adjustments  shall  be  computed  using 
the  unrounded  rate  in  effect  for  the 
preceding  school  year. 
•         «         *         *         * 

4.  In  §226.6: 

a.  The  second  sentence  of  paragraph 
(f)(2)  is  revised; 

b.  Paragraphs  (f)(9),  (f)(10),  and  (f)(llj 
are  added;  and 

c.  A  new  sentence  is  added  after  the 
third  sentence  of  paragraph  (1) 
introductory  text. 

The  additions  and  revision  read  as 
follows: 

§  226.6    State  agency  administrative 
responsibilities. 

«  «  •         »         » 

(0  *  *  • 

(2)  *  *  *  Such  a  plan  shall  include: 
detailed  information  on  the 
organizational  administrative  structure; 
the  staff  assigned  to  Program 
management  and  monitoring; 
administrative  budget;  procedures 
which  will  be  used  by  the  sponsoring 
organization  to  administer  the  Program 
in  and  disburse  payments  to  the  child 
care  facilities  under  its  jurisdiction;  and, 
for  sponsoring  organizxitions  of  day  care 
homes,  a  description  of  the  system  for 
making  tier  I  day  care  home 
determinations,  and  a  description  of  the 
system  of  notifying  tier  II  day  care 
homes  of  their  options  for 
reimbursement  For  initial 
implementation  of  the  two-tiered 
reimbursement  structure  for  day  care 
homes,  by  April  1.  1997,  each 
sponsoring  organization  of  day  care 
homes  shall  submit  an  amendment  to  its 
plan,  subject  to  review  and  approval  by 
the  State  agency,  describing  its  systems 
for  making  tier  I  day  care  home 
determinations  and  for  notifying  tier  II 
day  care  homes  of  their  options  for 
reimbursement. 
•         »         •         «         » 

(9)  Coordinate  with  the  State  agency 
which  administers  the  National  School 
Lunch  Program  to  ensure  the  receipt  of 
a  list  of  elementary  schools  in  the  State 
in  which  at  least  one-half  of  the 
children  enrolled  are  certified  eligible  to 
re<:eive  free  or  reduced  price  meals.  The 
State  agency  shall  provide  the  list  to 


sponsoring  organizations  by  April  1, 
1997.  and  by  each  February  1.5 
thereafter.  The  State  agency  also  shall 
provide  each  sponsoring  organization 
with  census  data,  as  provided  to  the 
State  agency  by  FCS  upon  its 
availability  on  a  decennial  basis, 
showing  areas  in  the  State  in  which  at 
least  50  percent  of  the  children  are  from 
households  meeting  the  income 
standards  for  free  or  reduced  price 
meals.  In  addition,  the  State  agency 
shall  ensure  that  the  most  recent 
available  data  is  used  if  the 
determination  of  a  day  care  home's 
eligibility  as  a  tier  I  day  care  home  is 
made  using  school  or  census  data. 
Determinations  of  a  day  care  home's 
eligibility  as  a  tier  I  day  care  home  shall 
be  valid  for  one  year  if  based  on  a 
provider's  hou.sehold  income,  three 
years  if  based  on  school  data,  or  until 
more  current  data  are  available  if  based 
on  census  data.  However,  a  sponsoring 
organization,  the  State  agency,  or  FCS 
may  change  the  determination  if 
information  becomes  available 
indicating  that  a  home  is  no  longer  in 
a  qualified  area. 

(10)  Provide  all  sponsoring 
organizations  of  day  care  homes  in  the 
State  with  a  listing  of  State- funded 
programs,  participation  in  which  by  a 
parent  or  child  will  qualify  a  meal 
served  to  a  child  in  a  tier  II  home  for 
the  tier  I  rate  of  reimbursement. 

(11)  Require  each  sponsoring 
organization  of  day  care  homes  to 
submit  the  total  number  of  tier  I  and  tier 
fl  day  care  homes  that  it  sponsors;  a 
breakdown  showing  the  total  number  of 
children  enrolled  in  tier  I  day  care 
homes;  the  total  number  of  children 
enrolled  in  tier  II  day  care  homes;  and 
the  number  of  children  in  tier  II  day 
care  homes  that  have  been  identified  as 
eligible  for  free  or  reduced  price  meals. 

*  •        *         «        • 

(1)  *   •   *  Program  reviews  shall 
include  State  agency  evaluation  of  the 
documentation  used  by  sponsoring 
organizations  to  classify  their  day  care 
homes  as  tier  I  day  care  homes.  *  •  * 

♦  «        *         *         * 

5.  In  §226.13: 

a.  Paragraph  (b)  is  revised; 

b.  Paragraph  (c)  is  revised;  and 

c.  New  paragraph  (d)  is  added. 
The  addition  and  revisions  read  as 

follows: 

§  226.1 3    Food  service  payments  to 
sponsoring  organizations  for  day  cars 
iiomes. 

***** 

(b)  Each  sponsoring  organization  shall 
report  each  month  to  the  State  agency 
the  total  number  of  meals,  by  type 
(breakfasts,  lunches,  suppers,  and 
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supplements)  and  by  category  (tier  I  and 
tier  II),  served  to  children  enrolled  in 
approved  day  care  homes. 

(c)  Each  sponsoring  organization  shall 
receive  payment  tor  meals  served  to 
children  enrolled  in  approved  day  care 
homes  at  the  tier  I  and  tier  II 
reimbursement  rates,  as  applicable,  and 
as  established  by  law  and  adjusted  in 
accordance  with  §  226.4.  However,  the 
rates  for  lunches  and  suppers  shall  be 
reduced  by  the  value  of  Commodities 
established  under  §  22fi..^(b)  for  all 
sponsoring  organizations  for  day  care 
homes  which  have  elected  to  receive 
commodities.  For  tier  I  day  care  homes, 
the  full  amount  of  food  service 
payments  shall  be  disbursed  to  each  day 
care  home  on  the  basis  of  the  number 
of  meals  served,  by  type,  to  enrolled 
children.  For  tier  II  day  care  homes,  the 
full  amount  of  food  service  payments 
shall  be  disbursed  to  each  day  care 
home  on  the  basis  of  the  number  of 
meals  served  to  enrolled  children  by 
type,  and  by  category  (tier  I  and  tier  II) 
as  determined  in  accordance  with 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section.  However,  the  sponsoring 
organization  may  withhold  from 
Program  payments  to  each  home  an 
amount  equal  to  costs  incurred  for  the 
provision  of  Program  foodstuffs  or  meals 
by  the  sponsoring  organization  on 
behalf  of  the  home  and  with  the  home 
provider's  written  consent. 

(d)  As  applicable,  each  sponsoring 
organization  for  day  care  homes  shall: 

(1)  Require  that  tier  I  day  care  homes 
submit  the  number  of  meals  served,  by 
type,  to  enrolled  children. 

(2)  Require  that  tier  II  day  care  homes 
in  which  the  provider  elects  not  to  have 
the  sponsoring  organization  identify 
enrolled  children  who  are  eligible  for 
free  or  reduced  price  meals  submit  the 
number  of  meals  served,  by  type,  to 
enrolled  children. 

(3)  Not  more  frequently  than 
annually,  select  one  of  the  methods 
described  in  paragraphs  (d)(3)  (i)-(iii)  of 
this  section  for  all  tier  II  day  care  homes 
in  which  the  provider  elects  to  have  the 
sponsoring  organization  identify 
enrolled  children  who  are  eligible  for 
free  or  reduced  price  meals.  In  such 
homes,  the  sponsoring  organization 
shall  either: 

(i)  Require  that  such  day  care  homes 
submit  the  number  and  types  of  meals 
served  each  day  to  each  enrolled  child 
by  name.  The  sponsoring  organization 
shall  use  the  information  submitted  by 
the  homes  to  produce  an  actual  count, 
by  type  and  by  category  (tier  I  and  tier 
II),  of  meals  served  in  the  homes;  or 

(ii)  Establish  claiming  percentages, 
not  less  frequently  than  semiannually, 
for  each  such  day  care  home  on  the 


basis  of  the  number  of  enrolled  children 
determined  eligible  for  free  or  reduced- 
price  meals.  The  State  agency  may 
require  a  sponsoring  organization  to 
recalculate  the  claiming  percentage  for 
any  of  its  day  care  homes  before  the 
required  semiannual  calculation  if  the 
Stale  agency  has  reason  to  believe  that 
a  home's  percentage  of  income-eligible 
children  has  changed  significantly  or 
was  incorrectly  established  in  the 
previous  calculation.  Under  this  svstem, 
day  care  homes  shall  be  required  to 
submit  the  number  of  meals  served,  by 
type,  to  enrolled  children:  or 

(iii)  Determine  a  blended  per-meal 
rate  of  reimbursement,  not  less 
frequently  than  semiannually,  for  each 
such  day  care  home  by  adding  the 
products  obtained  by  multiplving  the 
applicable  rate  of  reimbursement  for 
each  category  (tier  I  and  tier  II)  by  the 
claiming  percentage  for  that  category. 
The  State  agency  may  require  a 
sponsoring  organization  to  recalculate 
the  blended  rate  for  any  of  its  day  care 
homes  before  the  required  semiannual 
calculation  if  the  State  agency  has 
reason  to  believe  that  a  home's 
percentage  of  income-eligible  children 
has  changed  significantly  or  was 
incorrectly  established  in  the  previous 
calculation.  Under  this  system,  day  care 
homes  shall  be  required  to  submit  the 
number  of  meals  served,  by  type,  to 
enrolled  children. 

6.  In  §  226.14,  the  introductory  text  of 
paragraph  (a)  is  amended  by  adding  a 
sentence  after  the  first  sentence  to  read 
as  follows: 

§  226. 1 4    Claims  against  Institutions. 

(a)  *   *   *  State  agencies  shall  assert 
overclaims  against  any  sponsoring 
organization  of  day  care  homes  which 
misclassifies  a  day  care  home  as  a  tier 
I  day  care  home  unless  the 
misclassification  is  determined  to  be 
inadvertent  under  guidance  issued  by 
FCS.  *   *   * 
«         »         *        •        • 

7.  In  §226,15: 

a.  Paragraph(e)(3)  is  revised; 

b.  Paragraphs  (f)  through  (j)  are 
redesignated  as  paragraphs  (g)  through 
(k),  respectively,  and 

a.  A  new  paragraph  (f)  is  added. 
The  addition  and  revision  read  as 
follows:  , 

§  226. 1 5    Institution  provisions. 

•         *         *         •         * 

(e)  *  *  * 

(3)  Documentation  of:  the  enrollment 
of  each  child  at  day  care  homes: 
information  used  to  determine  the 
eligibility  of  enrolled  providers' 
children  for  free  or  reduced  price  meals; 
information  used  to  classifv  dav  care 


homes  ns  tier  I  day  care  homes,  and 
information  used  to  determine  the 
eligibility  of  enrolled  children  in  tier  II 
day  (are  homes  that  have  been 
identified  as  eligible  tor  free  or  reduced 
price  meals  in  accordance  with 
«?22fi,2:j(e)(l). 

(D  Oov  care  hnme  rlnssifiratinns 
Each  sponsoring  organization  of  dav 
care  homes  shall  determine  which  of  the 
day  c.ire  tiomes  under  its  sponsorship 
are  eligible  as  tier  1  day  care  homes.  A 
sponsoring  organization  may  use 
current  school  or  census  data  provided 
by  the  State  agency  or  free  and  reciui  ed 
price  applicijtions  collected  from  da\ 
care  home  providers  in  making  a 
determination  for  each  day  care  hnme. 
Determinations  of  a  day  (are  home  s 
eligibility  as  a  tier  1  day  care  home  shall 
be  valid  tor  one  year  if  based  on  a 
provider's  household  income,  three 
years  if  based  on  school  data,  or  until 
more  current  data  are  available  if  based 
on  census  data.  However,  a  sponsoring 
organization.  State  agency,  or  FCS  mav 
change  the  determination  if  information 
becomes  available  indicating  that  a 
home  is  no  longer  in  a  qualified  area. 

*  •         «         *         * 

a.  In  §226.18: 

a  Paragraphs  (b){ll land  (b)(l 2)  are 
added; 

b.  Paragraph  (e)  is  amended  by  adding 
a  new  sentence  after  the  first  sentence; 
and 

c.  Paragraph  (f)  is  amended  by 
removing  the  second  .sentence 

The  additions  and  revision  read  as 
follows: 

§  226, 1 8    Day  care  home  provisions. 

*  •         *         «         « 

(b)  •  *  • 

(11)  The  responsibility  of  the 
sponsoring  organization  to  infonn  tier  II 
day  care  homes  of  all  of  their  options  for 
receiving  reimbursement  for  meals 
served  to  enrolled  children. 

(121  The  responsibility  of  the 
sponsoring  organization,  upon  the 
request  of  a  tier  II  day  care  home,  to 
collec:t  applications  and  determine  the 
eligibility  of  enrolled  children  for  tree  or 
reduced  price  meals. 

*  •         *         *         * 

(e)  *  *  *  Each  tier  II  day  care  home 
in  which  the  provider  elects  to  have  the 
sponsoring  organization  identify 
enrolled  children  who  are  eligible  for 
free  or  reduced  price  meals,  and  in 
which  the  sponsoring  organization 
employs  a  meal  counting  and  claiming 
system  in  accordance  with 
§226.13(d)i3)(i),  shall  maintain  and 
submit  each  month  to  the  sponsoring 
organization  daiU  records  of  the 
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number  and  tvpes  of  meals  served  to 
each  enrolled  child  bv  name.  *  *  * 

•  *  M  *  t 

9.  In  !5  226.2:i: 

a.  Paragraph  (b)  is  amended  by  adding 

a  sentence  at  the  end  of  the  paragraph; 
h.  Paragraph  (e)(l)(i)  is  revised: 
L.  Paragraph  le)(l)(iv|  is  revised;  and 
d.  Paragraph  (h)(6)  is  added 
The  additions  and  revisions  read  as 

follows 

§  226.23    Free  and  reduced  price  meals. 

***** 

(b)  *  *  *  This  statement  shall  also 
contain  an  assurance  that  there  will  be 
no  identification  of  children  in  day  care 
homes  in  which  meals  are  reimbursed  at 
both  the  tier  1  and  tier  II  reimbursement 
rates,  and  that  the  sponsoring 
organization  will  not  make  anv  free  and 
reduced  price  eligibility  information 
concerning  individual  households 
available  to  day  care  homes  ami  will 
otherwise  limit  the  use  of  such 
informatioi;  to  persons  diredly 
connected  with  the  administration  and 
enforcement  of  the  Program. 
•         •        ♦         «         » 

(e)(1)  *  •  * 

(i)  For  the  purpose  of  determining 
oligibility  fur  free  and  reduced  price 
meals,  institutions  shall  distribute 
applications  for  free  and  reduced  price 
meals  to  the  families  of  participants 
enrolled  in  the  institution.  Sponsoring 
organizations  of  day  care  homes  shall 
distribute  applications  for  free  and 
reduf.ed  price  meals  to  dav  care  home 
providers  who  wish  to  enroll  their  own 
eligible  (;hiidren  in  the  Program.  At  the 
request  of  a  provider  in  a  tier  II  dav  care 
home,  sponsoring  organizations  of  dav 
care  homes  shall  distribute  applications 
for  free  and  reduced  price  meals  to 
households  of  all  children  enrolled  in 
the  home.  or.  if  the  provider  in  a  tier  II 
day  care  home  so  elects,  shall  distribute 
such  applications  oniv  to  household-; 
identified  as  being  categorically  eligible 
for  tier  1  meals.  These  applications,  and 
any  other  descriptive  material  ^ 
distributed  to  such  peisons.  shall 
contain  only  the  family-size  income 
levels  for  reduced  price  meal  eligibility 
with  an  explanation  that  households 
with  int.omes  less  than  or  equal  to  these 
levels  are  eligible  for  free  or  reduced 
price  meals.  Such  forms  and  descriptive 
materials  may  not  contain  the  income 
standards  for  free  meals.  However,  such 
forms  and  materials  distributed  by  child 
care  institutions  other  than  sponsoring 
organizations  of  day  care  homes  shall 
slate  that,  if  a  child  is  a  member  of  a 
food  stamp  household  or  AFDC 
assistance  unit,  the  child  is 
automatically  eligible  to  receive  free 


Program  meal  benefits,  subject  to  the 
completion  of  the  application  as 
described  in  paragraph  (e)(l)(ii)  of  this 
section;  such  forms  and  materials 
distributed  by  sponsoring  organizations 
of  day  care  homes  shall  state  that,  if  a 
child  or  a  child's  parent  is  participating 
in  or  subsidized  under  a  Federally  or 
State  supported  child  care  or  other 
benefit  program  with  an  int.ome 
eligibility  limit  that  does  not  exceed  the 
eligibility  standard  for  free  or  reduced 
price  meals,  meals  served  to  the  c:hild 
are  automatically  eligible  for  tier  I 
reimbursement,  subject  to  the 
completion  of  the  application  as 
described  in  paragraph  (e)(l)(ii)  of  this 
section,  and  shall  list  any  programs 
identified  by  the  State  agency  as 
meeting  this  standard;  such  forms  and 
materials  distributed  by  adult  day  care 
centers  shall  state  that,  if  an  adult 
participant  is  a  member  of  a  food  stamp 
household  or  is  a  SSI  or  Medicaid 
participant,  the  adult  participant  is 
automatically  eligible  to  receive  free 
Program  meal  benefits,  subject  to  the 
completion  of  the  application  as 
described  in  paragraph  (e)(l){iii)  of  this 
section.  Sponsoring  organizations  of  day 
care  homes  shall  not  make  free  and 
reduced  price  eligibility  information 
concerning  individual  households 
available  to  day  care  homes  and  shall 
otherwise  limii  the  u.se  of  such 
information  to  persons  directly 
connected  with  the  administration  and 
enforcement  of  the  Progrnm.  However, 
sponsoring  organizations  may  inform 
tier  II  day  care  homes  of  the  number  of 
identified  income-eligible  enrolled 
children. 


(iv)  If  they  so  desire,  households 
applying  on  behalf  of  children  who  are 
members  of  food  stamp  hou.seholds  or 
AFDC  assi.stance  units  may  apply  for 
free  meal  benefits  under  this  paragraph 
rather  than  under  the  pro<;edures 
described  in  paragraph  (e)(l)(ii)  of  this 
section.  In  addition,  hou.seholds  of 
children  enrolled  in  tier  II  day  care 
homes  who  are  participating  in  a 
Federally  or  State  supported  child  care 
or  other  benefit  program  with  an  income 
eligibility  limit  that  does  not  exceed  the 
eligibility  standard  for  free  and  reduced 
price  meals  may  apply  under  this 
paragraph  rather  than  under  the 
procedures  described  in  paragraph 
(e)(l)(ii)  of  this  section.  Households 
applying  on  behalf  of  children  who  are 
members  of  food  stamp  households. 
AFDC  assistance  units,  or,  lor  children 
enrolled  in  tier  II  day  care  homes,  other 
qualifying  Federal  or  State  programs, 
shall  be  required  to  provide: 


(A)  The  names  and  food  stamp, 
AFDC,  or  for  tier  II  homes,  other  case 
number  of  the  (:hild(ren)  for  whom 
automatic  free  meal  eligibility  is 
claimed;  and 

(B)  the  signature  of  an  adult  member 
of  the  household  as  provided  for  in 
paragraph  (e)(l)(ii)(G)  of  this  .section.  In 
accordance  with  paragraph  (e)(l)(ii)(F) 
of  this  section,  if  a  case  number  is 
provided,  it  may  be  used  to  verify  the 
current  certification  for  the  child(ren} 
for  whom  free  meal  benefits  are 
claimed.  Whenever  households  apply 
for  benefits  for  children  not  receiving 
food  stamp,  AFDC,  or  for  tier  II  homes, 
other  qualifying  Federal  or  State 
program  benefits,  they  must  apply  in 
accordance  with  the  requirements  set 
forth  in  paragraph  (e)(l)(ii)  of  this 
section. 
***** 

(h)  *  *  * 

(6)  Verification  procedures  for 
sponsoring  organizations  of  day  care 
homes.  Prior  to  approving  an 
application  for  a  day  care  home  that 
qualifies  as  tier  I  day  care  home  on  the 
basis  of  the  provider's  household 
income,  sponsoring  organizations  of  day 
care  homes  shall  conduct  verification  of 
such  income  in  accordance  with  the 
procedures  contained  in  paragraph 
(h)(2)(i)  of  this  section. 

Dated:  December  30,  1996. 

EUen  Haas, 

Under  Secretary  for  Food.  Nutrition,  and 
Consumer  Services 

Appendix  to  the  Preamble 

Note:  This  appendix  will  not  appear  in  the 
C^ode  of  Federal  Regulations 

ECONOMIC  IMPACT  ANALYSIS 

1.  Title:  Child  and  Adult  Care  Food  Program: 
Improved  Targeting  of  Day  Care  Home 
Reimbursements 

2.  Statutory  Authority:  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (P.L.  104-^193) 

3.  Background 

This  interim  rule  amends  the  Child  and 
Adult  Care  Food  Program  (CACFP) 
regulations  governing  reimbursement  rates 
for  meals  served  in  family  or  group  day  care 
homes  by  incorporating  provisions  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996  (P.L 
104-193);  these  provisions  reduce  the 
reimbursement  rates  for  meals  served  to 
children  who  do  not  qualify  for  low-income 
subsidies.  Specifically,  this  rule  develops  a 
two  tier  reimbursement  structure  for  meals 
served  to  children  enrolled  in  family  or 
group  day  care  homes  Under  this  structure, 
the  level  of  reimbursement  for  meals  served 
to  enrolled  children  will  be  determined  by: 
(1)  the  location  of  the  dav  care  home;  (2)  the 
income  of  the  day  care  provider,  or  (3)  the 
income  of  fjach  enrolled  child's  household. 
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This  interim  rule  tai^ets  CACFP  meal 
reimbursement  payments  to  low-income 
children  and  the  day  care  home  providers 
who  serve  them,  where  low-income  is 
defined  as  not  exceeding  185  percent  of  the 
Federal  income  poverty  guidelines.  This 
interim  rule  retains  near-current 
reimbursement  rates  for  meals  served  to 
children  by  providers  residing  in  low-income 
areas  or  served  by  providers  who  are  low- 
income.  Near-current  reimbursements  will 
also  be  retained  for  meals  served  to  children 
who  are  identified  as  low-income  even  if  the 
provider  neither  resides  in  a  low-income  area 
nor  is  low-income.  Meals  served  to  all  other 
children  will  be  reimbursed  at  the  lower 
rates.  These  changes  will  be  effective  July  1. 
1997. 

4.  Cost/Benefit  Assessment  of  Economic  and 
Other  Effects 

Benefits 

The  need  to  reduce  overall  Federal 
expenditures  has  prompted  a  review  of  many 
programs  and  led  to  the  legislative  decision 
to  improve  the  targeting  of  CACFP  benefits  to 
low-income  children.  To  accomplish 
targeting  of  benefits,  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  establishes  two 
tiers  of  day  care  homes  and  reimbursement 
rates.  Under  tiering,  any  CACFP  participating 
day  care  home  (DCH)  located  in  a  low- 
income  area  or  operated  by  a  low-income 
provider  is  eligible  for  tier  1  status,  where 
low-income  areas  are  determined  by  local 
school  or  census  data.  All  meals  served  in 
tier  I  DCHs  are  reimbursed  at  the  higher  set 
of  reimbursement  rates.  All  DCKs  not 
qualifying  for  tier  I  are  tier  II  EXUHs.  Meals 
served  in  tier  II  DCHs  are  reimbursed  at  the 


lower  set  of  rates,  with  the  exception  that 
meals  served  to  documented  low-income 
children  are  reimbursed  at  the  higher  set  of 
rates. 

The  initial  establishment  of  the  Child  Care 
Food  Program  (CCFP)  in  November.  1975 
required  both  types  of  CCFP  providers,  day 
care  centers  and  DCHs,  to  make  individual 
eligibility  determinations  based  on  each 
participating  child's  household  size  and 
income.  Meal  reimbursement  rates  paid  to 
sponsors  for  meals  served  in  DCHs  were 
based  on  each  enrolled  child's  documented 
eligibility  for  free,  reduced  price  or  paid 
meals.  In  order  to  be  a  DCH.  which  denotes 
a  CCFP  participating  home  in  this  analysis, 
a  home  has  always  had  to  (1)  meet  State 
licensing  requirements,  or  be  approved  by  a 
State  or  local  agency  and  (2)  be  sponsored  by 
an  organization  that  assumes  resp)onsibilit\' 
for  ensuring  the  DCH's  compliance  with 
Federal  and  State  regulations  (these  licensing 
and  sponsorship  requirements  are  still  in 
effect). 

In  the  years  following  establishment  of  the 
program,  concerns  were  raised  that  the 
paperwork  and  recordkeeping  requirements 
were  creating  barriers  to  DCH  participation  in 
the  CCFP.  In  1978,  P.L  95-627  eliminated 
free  and  reduced  price  eligibility 
determinations  for  individual  children  in 
DCHs  (but  left  unchanged  day  care  centers' 
individual  eligibility  determination 
requirements),  and  established  a  single 
reimbursement  rate  for  each  type  of  meal 
served  in  DCHs  (lunches/suppers, 
breakfasts),  and  such  changes  encouraged 
day  care  providers'  participation  in  the  CCFP 
by  reducing  their  administrative  paperwork 
burden.  The  Omnibus  Budget  Reconciliation 
Act  of  1981  added  the  requirement  of  a 
means  test  for  providers  to  claim 


reimbursements  for  meals  served  to  their 
own  children  in  care.  With  this  sole 
exception,  all  DCHs  continued  to  receive  the 
same  reimbursements  for  all  meals  served  to 
children  in  care,  regardless  of  each  child's 
income. 

The  day  care  portion  of  the  CCFP  (The 
CCFP  was  renamed  the  Child  and  Adult  Care 
Food  Program  (CACFP)  in  1989  when  an 
adult  day  care  component  was  added.)  has 
exp>erienced  dramatic  growth  in  both  DCH 
participation  and  Federal  government  costs. 
From  fiscal  year  1986  to  fiscal  year  1995,  the 
number  of  participating  DCHs  increased  from 
82,000  to  193.000.  an  increase  of  134  percent. 
EKiring  the  same  period,  meal 
reimbursements  in  nominal  dollars  increased 
from  around  $190  million  to  about  $730 
million,  a  280  percent  increase.'-^  Program 
growth  has  occurred  primarily  among  non- 
low-income  children:  table  1  shows  that  the 
proportion  of  low-income  DCH  particip»ants 
decreased  rapidly  after  individual  eligibility 
determinations  were  eliminated  in  1978.  The 
table  shows  the  proportion  of  DCH  children 
with  household  incomes  below  130  percent 
of  the  Federal  income  povert>'  guidelines 
decreased  by  33  percentage  pioints  between 
1977  and  1982  and  by  an  additional  9 
between  1982  and  1986.  During  the  same 
periods  the  percentage  of  non-low-income 
children  (above  185  percent  of  poverty) 
increased  46  and  7  percentage  pwints, 
respectively.  While  empirical  data  is 
unavailable,  it  is  believed  that  the  income 
status  of  children  in  DCHs  in  1996  was 
comparable  to  that  in  1986.  The  growth  in 
DCHs  among  non-low-income  children  is  the 
impetus  for  PL.  104-193  s  targeting  of  DCH 
benefits  to  low-income  children. 


Table  1  .—Income  Eligibility  Status  of  Children  in  DCHs  by  Year 


Percent  of  DCH  children  in  poverty  strata  by  year(s) 

Percent  of  poverty 

1977* 

1982^ 

Change 

between 

1977-1982 

Change 
taetween 
1986'            1982-1986 

<130                                                  

58 
24 
18 

25 

11 
64 

-33 
-13 
446 

16                    -9 

131-185           - 

13                    -»2 

>185                              

71                    +7 

Total  

100 

100 

N/A 

100                   N/A 

•Percentage  represent  the  proportion  of  meals  served  by  category:  free  (to  children  from  hoseholds  with  income  <130%  of  Federal  income 
poverty  guidelines),  reduced  price  (131-185%  of  poverty),  and  paid  (>185%  of  poverty).  Since  most  DCHs  operating  m  1977  were  non-pncing, 
that  is  did  not  charge  separately  for  each  meal  served,  it  is  assumed  chiWren  in  care  of  different  income  strata  have  equal  propensrtives 
consume  meals,  which  implies  the  proportion  of  meals  served  by  category  in  1977  is  a  reasonable  proxy  for  children's  income  eltgibdrty  percent- 
ages (assuming  children  eligibte  for  free  or  reduced-price  benefirts  generally  became  approved  to  receive  them). 

f  Taken  from  a  citation  of  the  Evaluation  of  Child  Care  Food  Program;  Results  of  ttie  Child  Care  Food  Program  Resufts  of  the  Chikj  impact 
Study  Telephone  Survey  and  Pilot  Study  in  the  Study  of  the  Chikj  Care  Food  Program '  report. 

'Taken  from  Study  of  the  ChiW  Care  Food  Program.' 


The  1986  Study  of  the  Child  Care  Food 
Program  (CCFP  Study) '  that  was  conducted 
by  Abt.  and  sponsored  by  USDA  Food  and 
Nutrition  Service,  found  that  approximately 
70  percent  of  the  children  enrolled  in  DCHs 
in  1986  would  not  have  been  eligible  for  free 
or  reduced  price  meals  had  a  means  test  been 
performed  on  them.  The  establishment  of  a 
two  tier  reimbursement  system  focuses 
Federal  child  care  benefits  on  children  who 
are  low-income. 


The  two  tier  reimbursement  rate  structure 
is  expected  to  effect  significant  Federal 
budgetary  savings.  The  six  year  projected 
savings  (fiscal  years  1997-2002)  are 
approximately  $2.2  billion  (see  table  4).  The 
savings  would  result  from  1)  a  reduction  in 
the  reimbursement  rates  for  meals  served  in 
tier  II  (non-low-income)  EXUHs  and  2)  a 
decrease  in  the  rate  of  growth  of  day  care 
home  participation  in  the  CACFP  and  savings 
in  sponsor  administrative  pavments  and 
audit  exj)enditures  resulting  from  this  slower 


rate  of  growth.  The  estimated  savings  assume 
that  in  fiscal  years  1997-2002  approximately 
70  percent  of  the  children  in  care  will  be 
ineligible  for  the  higher  reimbursement  rates 
This  70  percent  assumption  follows  from  the 
income  levels  of  the  children  who 
p)articipated  in  1986  1 

The  reduction  in  reimbursement  rates  for 
meals  ser\ed  to  children  in  tier  II  DCHs  who 
are  not  dix:umented  mcome-eligible  would 
result  in  savings  of  approximately  SI  9 
billion  over  the  next  six  years  (fiscal  years 
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1997-2002).  Rates  for  all  meals  sen.ed  to 
these  children-lunches'SupDer.  breakfasts. 
and  supplements-would  decrease  as  shown 
in  table  2,  The  rate  change  would  result  in 
a  savings  of  about  SO  6.'!  for  every  lunch  or 


supper  served  during  fiscal  year  1998.  the 
first  full  fiscal  year  in  which  the  new  two  tier 
system  will  be  in  effect  The  savings  would 
increase  to  about  50.70  per  meal  by  fiscal 
vcar  2002   Breakfast  savings  would  range 


from  almost  $0.61  per  meal  served  in  fiscal 
year  1998  to  almost  S0.66  in  fiscal  year  2002. 
and  supplement  savings  would  range  from 
about  $0.35  cents  in  fiscal  year  1998  to 
almost  $0.39  cents  in  fiscal  year  2002. 


Table  2.— Changes  in  Tier  II  DCH  Meal  Reimbursement  Rates  Due  to  Tiering 


Fiscal  year 


Meal  f\pe 


1998  ;  Lunch/Supper 

Breakfast  

Supptement  ..., 

1999  j  Lunch/Supper 

Breakfast 


Projected  meal  reimbursement  rates 


DCH  rates  before  {   Tier  II  DCH  rates 
PL.  104-193         after  P.L  104-193 


T r 

I 

Differerx» 


2000 


2001 


2002 


Supplement  ... 
Lunch/Supper 
Breakfast 
Supplement  ..., 
Lunch/Supper 

Breakfast 

Supplement  . .. 
Lunch/Supper 

Breakfast 

Supplement  .... 


SI. 61 75 
0.8850 
0.4825 
1.6600 
0.9050 
0.4950 
1.7050 
0.9275 
0.5075 
1.7500 
0.9525 
0.5225 
1 .7975 
0.9750 
0.5350 


S0.9900 
0.2800 
0.1300 
1.0100 
0.2900 
0.1400 
1.0400 
0.3000 
0.1400 
1.0700 
0.3100 
0.1400 
1.1000 
0.3200 
0.1500 


S0.6275 
0.6050 
0.3525 
0.6500 
0.6150 
0.3550 
0.6650 
0.6275 
0.3675 
0.6800 
0.6425 
0.3825 
0.6975 
0.6550 
0.3850 


Percent 
change 


-38.8 
-68.4 
-73.1 
-392 
-68.0 
-71.7 
-39.0 
-67.7 
-72.4 
-38.9 
-67.5 
-732 
-38.8 
-67.2 
-72.0 


The  growth  of  day  care  home  participation 
in  the  CACFP  is  projected  to  slow  as  a  result 
of  the  two  tier  rate  structure,  as  some  would- 
be  providers  are  expected  to  perceive  the 
program  as  offering  insufficient  financial 
incentive  and/or  being  more  administratively 
burdensome,  relative  to  the  financial 
benefits,  than  under  prior  law  This  slowing 
in  homes'  participation  is  projected  to  cause 


a  slowing  in  the  rate  of  grovrth  of  sponsor 
administrative  payments  and  meals  served. 
.\s  shown  in  table  3.  it  is  estimated  that  in 
fiscal  year  1998,  the  first  full  year  of  tiering, 
27  million  fewer  meals  will  be  served  than 
would  have  been  .served  under  the  current 
reimbursement  rate  structure  (due  to  a  slower 
growth  rate  in  day  care  home  participation). 
The  six  year  effect  (fiscal  years  1997-2002) 


of  this  projected  slowing  of  growth  is  a 
decrease  in  the  number  of  meals  served  bv 
376  million,  which  is  measured  relative  to 
the  number  projected  under  pre-July  1,  1997 
reimbursement  rates.  The  six  year  (fiscal 
years  1997-2002)  projected  savings  from  this 
slowing  of  program  growth  is  approximately 
$300  million,  measured  in  nominal  dollars. 


Table  3.— Changes  in  DCH  Meal  Growth  Rate  Due  to  Tiering 


Projected  nrieals  (in  thousands)  '■ 

Fiscal  year 

Before  P.L. 

104-193 

After  PL.  104-193 

Difference 
(total) 

Percent 

Tier  1                  Tier  II 

1 

Total 

change 

1997'  

817,177 
860,488 
904,372 
948.687 
993,275 
1 ,039.959 

243,528  '            568,232 
249,982              583.290 
256,356              598,164 
262,637              612,819 
268.809              627,221 
275,126              641,960 

811,760 
833,272 
854,520 
875,456 
896,029 
917,086 

-5,417 
-27,216 

-  49,852 
-73.231 

-  97,246 
-122,873 

1998    

-0.7 

1999  

-3.2 

2000  

-5.5 

2001    

-7.7 

2002  

-9.8 

-11.8 

1997-2002  

5.563.958 

1 ,556.437 

3,631,687 

5.188,124 

-375,834 

— — 

-6.8 

•Tienng  does  not  become  effectve  unti  the  beginning  of  the  fourth  quarter  (July  i .  1997)  of  fiscal  year  1997 

^llZ^'^J^^'  ^^^-  "^"o"^'  ^^^  "^al  counts  imply  the  average  DCH  served  19  breakfasts,  31  lurwhes/s^xjers,  and  31  supptetronts  in  an 
average  wcck. 


Costs 

This  interim  rule  promulgates  the  two  tier 
CACFP  meal  reimbursement  system  specified 
in  P.L.  104-193.  This  system  was  designed  to 
reduce  Federal  child  care  subsidies  to 
providers  and  parents  who  are  non-low- 
income.  Tiering  wili  rnap  a  projected  $2.2 


billion  in  Federal  savings  over  the  next  six 
fiscal  years  through  (1 1  lower  meal 
reimbursement  payment  rates  for  non-low- 
income  D(.;H  providers  and  non-low-income 
children  and  (2)  secondary  savings  stemming 
from  the  lower  rales  including  the  decrease 
in  DC;H  growth  rate  The  non-low-income 
providers  will  likely  pass  some  of  their 


revenue  loss  on  to  their  clientele  (primarily 
non-low-income  parents)  through  higher 
child  care  fees.  Non-low-income  providers 
and  parents  will  thus  bear  most  of  ing  from 
the  projected  $2.2  billion  reduction  in 
Federal  expenditures — as  was  the  intent  of 
PL.  104-193.  In  addition  to  these  fiscal  costs, 
operating  the  two  tier  system  will  place  new 


UMI 
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administrative  burdens  (costs)  on  DCH 
sponsors.  State  CACFP  and  State  National 
School  Lunch  Program  (NSLP)  agencies,  and 


NSLP  school  food  authorities.  The  following 
analysis  will  show  these  administrative  costs 


are  minor  in  comparison  with  the  costs  to 
non-low-income  providers  and  parents. 


Table  4.— Federal  CACFP  DCH  Costs  Before  and  after  p.l.  i  04-193 


Before  PL  104-193 

After  PL  104-193 

Change 

Fiscal  year 

Total  OCH 

Total 
meals 

Admin . 
and  audit 

Total  DCH 

Meal 

AOmin 
andaudrt 

Tota.  DCH 

Meal 
(percent) 

Admm 

Tier! 
m«al 

Tier  II 

meai 

Total 
meai       1 

Dollar 

Percent 

and  audn 
(percent; 

1997-     

$952,099 
1.026.020 
1.104,105 
1.186,699 
1273,343 
1.365.473 

$809,639 
875.034 
943294 

1,015.754 
1.091,954 
1,173.027 

$142,460 
150.986 
160.810 
170.945 
181,389 
192,446 

$871,012 
693,686 
727,323 
758,701 
796,114 
835559 

$242,083 
257,400 
270,711 
284,903 
299,961 
315,070 

$487,300 
289,518 
31-5,178 
321,110 
337.907 
356.536 

$729,383  ' 
546,918 
575,950 
606,013 
637.858 
671,607 

$141,630 
146,768 
151,374 
152,688 
158256 
'63,952 

$81,087 
332,324 

376.781  I 

427,998  , 

-477229  1 

529.913 

-as 

32.4 

34  1 

-36.1 

-37,5 

-38  8 

-9.9 
-37i 
-38.9 
-40.3 

-41.6 
-42  7 

-0,6 

1998  „ 

1999  

2000  

-ZB 

-5.9 

-10.7 

2001 

2002  

-lie 

-14.8 

1997-2002  

6,907,739 

5.908,702 

999.035 

4,582,396 

1,670,179 

2,097,550 

3,767.729  ' 

914,667 

2225.342 

-322 

-362 

84 

■Tienng  does  not  become  effective  until  the  beginning  of  the  fourth  quarter  (July  1,  1997)  of  fiscal  year  1997, 


The  costs  of  tiering  for  EXZH  providers  will 
be  addressed  first  and  then  followed  by  a 
discussion  of  the  costs  for  families  with 
children  in  tier  II  E)CHs,  The  new 
administrative  burdens  that  tiering  impyoses 
on  DCH  sponsors  will  be  discussed  next  and 
then  followed  by  an  examination  of  the 
administrative  costs  for  C^CFP  State 
agencies,  NSLP  State  agencies,  and  NSLP 
school  food  authorities. 

Implementation  and  use  of  the  tiering 
system  will  have  both  implementation  and 
periodically  recurring  costs  for  the  entities 
discussed  above.  The  implementation  v:osts 
will  dejjend  highly  on  the  specifics  of  the 
State  and  local  CACFP  procedures  currently 
in  place  and  on  the  reimbursement 
procedures  selected  under  the  new  rule,  and 
will  therefore  vary  greatly  across  States  and 
localities.  Because  of  the  lack  of  information 
on  these  current  practices,  quantification  of 
the  implementation  costs,  within  a 
reasonable  degrtje  of  accuracy,  is  precluded 
It  is  recognized  that  these  costs  may  be 
significant,  especially  for  State  CACFP 
agencies  (sponsors  will  need  more  technical 
assistance).  The  recurring  costs  are  more 
evident  and  quantifiable,  and  what  follows  is 
a  discussion  of  the  recurring  costs  the 
affected  entities  will  incur. 

I,  Costs  to  Providers 

For  CACFP  providers  the  costs  of  tiering 
will  have  an  administrative  burden 
component,  but  will  be  primarily  financial, 
due  to  the  lower  meal  reimbursement  rates, 
and  will  fall  on  providers  operating  tier  II 
DCHs  tier  II  DCHs  will  experience  a  decrease 
in  CACFP  reimbursements;  the  majority  of 
the  S2.2  billion  in  projected  savings  is  due 
to  lower  reimbursements  to  non-mixed  tier  II 
DCHs  (a  mixed  tier  II  DCH  is  a  tier  II  DCH 
where  at  least  one  child  in  care  is 
documented  income-eligible;  meals  served  to 
such  children  are  reimbursed  at  the  higher 
rates).  Non-mixed  tier  II  DCHs  comprise  an 
estimated  64  percent  of  all  DCHs  (see  Costs 
to  Sponsors  for  explanation).  For  the  average 
non-mixed  tier  II  DCH,  the  )uly  1,  1997  tier 
II  rate  decrease  will  cause  weekly  CACFP 
revenues  to  decline  51  percent,  from  S82  to 
S402,  which  follows  directly  from  the 
average  EKZH's  weekly  meal  mix  footnoted  in 
table  3  and  the  meal  reimbursements  shown 
in  table  2.  Since  the  average  EXTH  has  about 
6  children  in  care,*^  this  S42  decrease  (S82- 
$40)  represents  about  $7  jjer  child. 


a.  Potential  Tier  II  Provider  Responses  to 
Lower  CACFP  Reimbursements 

Providers  of  tier  II  DCHs  will  most  likely 
respond  to  decreased  CACFP  revenues 
through  some  combination  of  raising  fees, 
absorbing  the  loss,  providing  care  for  more 
children,  and  reducing  operating  costs 
Studies  of  the  day  care  market  corroborate 
this.  They  find  that  in  general  providers  will 
not  try  to  pass  all  of  the  CACFP  loss  on  to 
the  families  they  ser%-e,'  *  but  rather  employ 
some  of  these  other  options  as  well. 

The  amount  which  non-low-income 
providers  can  pass  on  through  higher  fees 
will  depend  on  the  character  of  their  local 
day  care  market.  Tier  II  providers  in  market? 
that  are  competitive  on  the  basis  of  fee  will 
be  discouraged  from  passing  all  of  the  loss  on 
to  parents,  as  they  need  to  keep  fees 
approximately  in  line  with  the  local  going 
rate  to  retain  their  customers,*  Providers  in 
less  competitive  markets,  such  as  those 
where  there  is  a  child  care  shortage,  will  be 
able  to  raise  fees  and  pass  most  of  their  loss 
along  to  parents,  .^n  example  of  a  fee 
competitive  market  is  one  where  there  are 
several  day  care  homes  operating  in  a 
moderate  income  neighborhood,  all  having 
nearly  equal  appeal  to  parents  and  nearly 
equal  fees,  but  with  only  a  few  of  the  homes 
being  tier  II  DCHs  (the  rest  being  non-CACFP 
homes  or  tier  I  DCHs),  Although  the  tier  II 
DCH  providers  would  be  tempted  to  raise 
fees  in  response  to  the  CACFP 
reimbursement  rate  decrease,  the  non-CACFP 
and  tier  I  DCHs  would  probably  leave  their 
fees  unchanged;  their  doing  so  may  cause  the 
tier  II  DCHs  to  leave  their  fees  unchanged  as 
well.  Empirical  data  on  the  relative  extent  of 
these  two  market  scenarios  is  unavailable. 
However,  because  the  markets  affected  by 
tiering  serve  mostly  non-low-income  families 
who,  if  fees  are  raised,  would  probably 
choose  to  p>ay  higher  fees  to  stay  with  their 
current  provider,  fee  competitive  markets 
may  be  the  less  common  variety. 

Data  from  the  1990  Profile  of  Child  Care 
Settings  Study  '  (PCCS)  and  the  1976 
National  Day  Care  Home  Study  ^  (NEXTH) 
provide  information  on  the  likelihood  that 
pro\iders  will  respond  to  decreased  CACFP 
reimbursements  by  absorbing  the  loss  or 
providing  care  for  more  children.  The  PCCS 
and  NDCH  studies  indicate  that  most  tier  II 
CACFP  providers  are  not  in  a  position  to 
completely  absorb  a  significant  portion  of  the 


reduction  in  meal  reimbursements.  The 
1976-80  \DC:H  study  found  that  homes  like 
DCHs  (sponsored  and  regulated)  do  not  make 
even  moderate  operating  surpluses  (profits)- 
the  mean  net  hourly  wage  for  providers  in 
regulated,  sponsored  homes  was  $1.92  (in 
1976  dollars),  83  percent  of  the  1976 
minimum  wage  rate  of  $2.30  per  hour  (all 
DCHs  are  sponsored  and  regulated,  but  not 
all  sponsored,  regulated  homes  are  DCHs, 
i.e  ,  participate  in  the  CACFP).  The  PCCS 
study  suggests  that  providers'  economic 
situation  may  have  even  worsened  since  the 
NDCH  study:  PCCS  found  that  in  real  dollars, 
fees  for  regulated  sponsored  homes 
decreased  between  the  jjeriod  1976—80  and 
1990  Thus,  the  PiXlS  data  suggests  that 
pro\iders  in  sponsored  homes,  such  as  DCHs, 
do  not  have  much  of  an  operating  surplus  to 
buffer  a  cut  in  subsidies  Other  PCCS 
findings  indicate  that  most  providers  will  not 
consider  taking  more  children  into  care  as  a 
means  of  increasing  revenues  to  offset  the 
decrease  in  CACFP  reimbursements  PCCS 
found  that  most  providers  of  sponsored, 
regulated  homes  are  operating  near  their  legal 
capacitN  and  that  over  half  of  all  such 
providers  sur\eved  indicated  thev  are 
unwilling  to  take  more  children  into  care 

b  Most  Probable  Provider  Responses  to 
Lt)wer  CACFP  Reimbursements 

The  PCCS  and  NDCH  data,  and  the  data 
suggesting  that  some  day  care  markets  may 
discourage  the  raising  of  fees4  imply  that  in 
general  tier  II  providers  will  respwnd  to 
decreased  meal  reimbursements  b\  reducing 
operating  costs,  absorbing  a  small  portion  of 
the  decrease:  and  raising  fees  a  modest 
amount,  but  will  not  respond  b>  providing 
care  for  more  children, 

c.  Effects  on  Non-Mixed  Tier  11  Providers 

Tier  II  providers  who  respond  to  decreased 
CACFP  revenues  b\  noticeably  reducing 
operating  costs  or  sharply  raising  f«?es  mav. 
however,  only  exacerbate  their  income 
shortage,  as  parents  may  be  unwilling  to 
accept  the  providers'  decreased  child  care 
expenditures  (reduced  operatmg  costs)  or 
higher  fees  and  could  respond  b\  moving 
their  children  to  other  providers,  which 
would  decrease  the  original  provider  s 
income  until  replacement  chilaren  could  be 
found  However,  given  that  fees  for  EXZHs 
(i.e..  regulated  and  sponsored  providers)  tend 
to  be  higher  than  those  found  in  unregulated 
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day  care  homes. ^"  parents  who  patronize 
DClHs  have  demonstrated  a  willingness  to 
pay  a  premium  for  regulated  care  and  are 
therefore  les.s  likely  to  be  sensitive  to  an 
increase  in  provider  fees 

The  new  reimbursement  rates  will  have  a 
signiHcant  economif.  impact  on  non-mixed 
tier  II  DC^Hs.  Based  on  PCS  program  data -^ 
and  projected  increases  in  the  food  at  home 
series  of  the  (Consumer  Price  Index,  when 
DC;H  reimbursement  rates  are  first  tiered  on 
July  1.  1997  the  weight(ni  average  per  meal 
rate  for  non-mixed  tier  II  IX'Ms  will  drop 
from  the  tier  I  level  of  $1,01  down  to  SO  49, 
a  51  percent  decrease.  The  |uly  1.  1997  rate 
cut  will  cause  the  average  non-mixed  tier  II 
DCHs  weekly  (1AC;FP  revenues  to  decline 
fnim  .$82  to  $40,  a  $42  decrease  (a  51  percent 
decline),  where  the  average  DCH  serves  an 
average  weekly  meal  mix  of  19  breakfasts,  31 
lunches/suppers,  and  31  supplements-'  to  six 
children.*^  These  estimates  incorporate  the 
dynamic  nature  of  the  regulated  day  care 
market,  where  the  annual  provider  turnover 
rate  is  approximately  20  percent ':  thev 
assume  that  lowering  the  meal 
reimbursement  rates  will  decrease  the 
incentive  for  day  care  homes  to  join  the 
CACFP  and  also  increase  the  rate  of 
departure  for  existing  CKJHs.  Numerically, 
this  translates  into  the  expectation  that  the 
lower  rates  will  cause  the  annual  rate  of 
growth  in  DCHs  to  decrease  from  around  5 
percent  to  about  2.5  percent. 

d.  Effects  on  Mixed  Tier  II  Providers 

Although  minor  in  comparison  with  non- 
mixed  tier  II  CACFP  revenue  decreases, 
tiering's  actual  meal  count  system  will  place 
a  new  administrative  burden  on  some  portion 
of  the  sub-group  of  mixed  tier  II  providers  (an 
estimated  10  percent  of  DC^Hs  are  mixed  tier 
II)  whose  sponsors  require  them  to  use  an 
actual  meal  counts  system  (some  providers 
already  keep  such  counts).  There  will  be  no 
new  burden  for  provitiers  using  either  of  the 
"simplified"  meal  counts  systems  (as 
explained  m  the  Cxists  to  Sponsors,  Sponsor 
Meal  (claiming  Burden  section).  In  an  actual 
counts  system,  the  mixed  tier  II  DC^Hs  would 
provide  the  sponspr,  for  each  child  in  care, 
the  number  of  reimbursable  meals  the  child 
was  served,  by  meal  type  and  would  also 
identify  each  child  by  name  This  reportmg 
requirement  represents  an  mcrease  in  burden 
over  the  current  sys'em  where  some 
prtwiders  only  record  and  provide  sponsors 
with  the  total  number  of  reimbursable  meals 
served,  by  meal  type.  Few  DCJHs  are  expedited 
to  incur  this  burden,  however,  as  this  system 
IS  burdensome  for  the  sponsors;  it  is  being 
assumed  that  only  5  percent  of  sponsors  will 
choose  an  actual  count  system,  and  that  in 
addition,  nil  such  sponsors  will  \ie  small- 
serving  no  more  fhan  50  DCHs.  on  average 
only  30  (see  the  Ca)s\s  to  Sponsors.  Sponsor 
Meal  Claiming  Burden  section).  The 
estimated  wet;kly  provider  burden  associated 
with  an  actual  count  system  in  an  average 
IX^H  (serving  6  children  ^  and  operating  5 
days  a  week  ')  is  30  minutes,  which  assumes 
a  burden  of  1  minute  per  child  per  day.  The 
estimated  annual  burden  for  such  a  home  is 
therefore  25  hours.  This  translates  into  an 
annual  fisci.l  er  providt^r  This  ailculation 
assumes  that  providers  of  regulated. 
sponsored  care  are  making  about  $5.30  per 


hour  for  their  services  ($5.30  is  an  inflation 
adjusted  version  of  the  NDCH  study  ^  finding 
that  providers  of  sponsored,  regulated  homes 
earned  an  average  of  $1.92  per  hour  in  1976). 

11.  Costs  to  Families 

Tiering  imfx)ses  few  costs  on  low-income 
families.  One  cost,  limited  to  low-income 
families  with  children  in  mixed  tier  II  IX^Hs. 
is  their  being  asked  to  provide  household 
income  information.  Although  the  families 
are  not  obligated  to  provide  this  information. 
based  on  NSLP  data,'  it  is  expected  that  90 
percent  will  (see  Costs  to  Sponsors  section 
for  explanation).  Providing  this  information 
consumes  time  and  could  lessen  a  family's 
privacy.  Sponsors  have  the  authority  to  verify 
the  income  information  at  a  later  time,  in 
which  case  the  family  would  lie  contacted 
and  asked  to  submit  supporting 
documentation  for  the  income  figures 
provided,  representing  a  second  burden  and 
further  intrusion  on  family  privacy.  Despite 
being  authorized  to  conduct  income 
verifications,  few  sponsors  arc  expected  to  do 
so  in  light  of  the  as.sociated  burden.  As 
explained  below,  there  may  also  be  a  limited 
number  of  low-income  families  with  children 
in  non-raixed  tier  II  D(]Hs;  these  families  will 
experience  costs  similar  to  those  described 
below  for  non-low-income  families. 

Tiering  is  intended  to  reduce  subsidies  to 
non-low-income  families,  which  as 
previously  stated,  is  the  intent  of  P.L.  104- 
193.  This  reduction  has  potential  cost 
implications  for  these  families.  The  Costs  to 
Providers  section  explained  that  providers 
will  likely  respond  to  the  decrease  in  CACFP 
reimbursements  through  some  combination 
of  reducing  ojjerating  expenses,  raising  fees, 
and  absorbing  the  loss.  At  one  extreme  of  the 
day  care  market,  an  area  not  fee-competitive 
in  which  I3CH  providers  have  the  freedom  to 
increase  fees  to  completely  offset  the  reduced 
reimbursements,  fees  could  increa.se  by  about 
$7  a  week  per  child.  This  would  recent 
increase  over  the  average  weekly  fees,  $70, 
that  parents  of  non-low-income  children 
currently  pay  for  care  ($70  is  an  inflation- 
adjusted  version  of  the  CCFP  Study's  figure 
of  $49). '  At  the  other  extreme  of  the  day  care 
market,  a  highly  fee  competitive  setting,  fees 
would  remain  unchanged.  Although 
empirical  data  on  the  relative  extent  of  these 
market  types  is  unavailable,  data  fmm  the 
Costs  to  Providers  section  suggest  that  the 
former  market  type  may  be  more  common: 
first,  the  markets  affected  by  tiering  are 
serving  non-low-income  families  who,  if  fees 
are  raised,  would  probably  choose  to  pay  the 
higher  fees  to  stay  with  their  current 
provider;  and  second,  families  patronizing 
DCHs,  which  tend  to  charge  higher  fees  than 
unregulated  providers,  have  demonstrated  a 
willingness  to  pay  more  for  the  higher  quality 
of  regulated  care. 

a.  C;omp)etitive  Markets 

In  child  care  markets  where  providers  need 
to  hold  fees  down  to  retain  customers, 
providers  are  constrained  to  react  to  the  rate 
decrease  through  some  mixture  of  absorbing 
the  cut  and  cutting  operating  costs.  The 
providers  lieing  considered  here  are 
primarily  those  operating  non-mixed  tier  II 
DC^Hs,  the  group  that  will  experience  the 
greatest  tiering  related  CACFP  revenue  drop. 


To  cut  costs,  these  tier  II  providers  may 
change  their  management  practices  relating 
to  food  service  and  developmental 
opportunities  and  materials,  among  other 
potential  changes.  Although  intended  as  cost 
cutting  measures,  some  of  these  changes 
could  have  effects  on  the  children  in  care.  In 
the  area  of  developmental  opportunities  and 
materials,  lower  reimbursements  may  leave 
providers  somewhat  less  able  to  afford  the 
non-essential  games,  books,  audio  or  video 
tapes,  etc.  that  were  attainable  when  CACFP 
reimbursements  were  covering  a  greater 
proportion  of  food  expenses.  There  are  also 
a  number  of  areas  in  food  service  where 
providers  could  reduce  costs,  and  these 
would  impact  children  in  tier  II  DCHs.  One 
way  fo  reduce  costs  would  be  deciding  that 
certain  snacks  under  the  old,  higher  CACFP 
reimbursements  will  not  be  served  under  the 
new,  lower  rates,  such  as  an  afternoon  snack. 
Providers  might  also  respond  by  decreasing 
meal  portions,  although  by  specifying 
minimum  serving  sizes,  CACFP  regulations 
limit  the  extent  to  which  this  could  be  done. 
Other  means  of  cutting  food  service  costs 
could  include  replacing  more  expensive 
ingredients  and  food  items  with  less 
expensive  ones.  While  purchasing  lower 
quality  items  and  ingredients  may  have 
detrimental  nutritional  implications, 
substituting  something  more  affordable  could 
also  represent  a  nutritional  improvement  if 
wise  choices  are  made.  The  CACFP  study 
mandated  by  P.L.  104-193  will  compare  the 
nutritional  quality  of  meals  served  in  post- 
tiering  tier  II  DCHs  with  the  quality  of  meals 
served  in  those  DCHs  before  tiering,  among 
other  pre/posf-tiering  comparisons. 

Should  a  tier  11  provider  choose  to  cut 
operating  costs,  a  family  may  find  the 
resulting  conditions  unacceptable  and  seek 
out  another  provider.  The  search  for  a  new 
provider  entails  costs  in  the  time  spent 
finding  a  new  provider,  the  potential  for  lost 
wages,  and  the  potential  for  subsequent 
transportation  and  added  inconvenience 
costs  if  the  more  suitable  providers  are  not 
as  conveniently  located  as  the  original 
caregiver.  It  is  also  possible  that  providers 
constrained  to  hold  fees  down  will  exit  the 
DCH  market,  which  would  also  require  a 
family  to  find  another  provider. 

Under  the  fee  competitive  market  scenario 
just  considered,  which  primarily  affect  non- 
low-income  families,  there  is  the  potential 
that  some  of  the  low-income  children  in 
mixed  tier  II  DCHs  will  experience  some  of 
the  same  costs  the  children  in  non-mixed  tier 
II  IX]Hs  will  experience.  Although  some  of 
the  meals  served  in  a  mixed  tier  II  DCH  will 
be  eligible  for  the  higher  reimbursement 
rates,  others  will  not.  If  the  provider  is 
constrained  to  not  raise  fees  to  recoup  the 
decreased  reimbursements  for  the  noii-low- 
income  families,  the  provider  will  experience 
a  net  decrease  in  revenue  as  discussed  above, 
the  provider  will  likely  respond  to  this  net 
decrease  by  either  reducing  operating  costs  or 
absorbing  the  loss.  Reducing  operating  costs 
would  affect  the  low-income  children  in  care. 
However,  IJSDA  believes  only  10  percent  of 
all  IX]Hs  will  be  mixed  and  that  only  a 
portion  of  these  mixed  homes  are  in 
competitive  fee  markets;  under  these 
conditions,  few  low-income  children  would 
be  affected. 
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b.  Non-Competitive  Markets 

In  the  other  child  care  market  being 
considered,  where  providers  are  not  as 
constrained  to  hold  fees  down,  providers  will 
likely  respond  to  the  rate  decrease  primarily 
through  increased  fees.  As  suggested  earlier 
in  this  section,  because  tiering  mainly  affects 
non-low-income  families  who  will  likely 
choose  to  p»ay  increased  provider  fees,  this 
t3rpe  of  market  may  be  more  common  than 
the  competitive  fee  variety.  In  non-fee 
competitive  markets,  families  can  respond  to 
increased  fees  by  either  paying  the  higher 
fees,  moving  their  children  to  more 
affordable  providers,  or  dropping  out  of  the 
labor  force  (fully  or  in  part)  to  care  for  their 
children.  Each  choice  has  different  costs  for 
families.  In  cases  where  the  parents  elect  not 
to  move  the  child,  the  parents  will  be 
assuming  greater  responsibility  for  food  costs 
than  under  the  previous  system  where  the 
Federal  government  was  performing  that 
function  (the  intent  of  P.L.  104-193).  In  the 
case  where  the  provider  raises  fees  enough  to 
completely  offset  the  reduced 
reimbursements,  fees  could  increase  by  about 
$7  a  week  per  child,  representing  a  10 
percent  increase  over  pre-tiering  average 
fees.l  In  the  second  case,  where  the  parents 
move  a  child  to  achieve  lower  fees,  the  child 
may  have  to  break  established  relationships 
with  the  current  provider  and  other  children 
in  care.  The  third  alternative,  dropping  out 
of  the  labor  force,  would  presumably  occur 
rarely,  as  the  raising  of  fees  will  primarily 
affect  higher  income  families  who  will 
probably  choose  to  absorb  the  increase. 

c.  Effects  of  Tiering  on  Child  Care  Choices 

Studies  show  that  child  care  regulations 
enforce  practices  beneficial  to  childhood 
development,'  but  the  preceding  discussion 
on  the  relationship  between  lower  meal 
reimbursements  and  higher  fees  implies  that 
under  tiering  the  number  of  families 
choosing  sponsored,  regulated  care  may 
decrease.  The  1976-80  NDCH  Study 
compared  fees  among  unregulated  providers; 
regulated  but  unsponsored  providers;  and 
providers  who  are  both  regulated  and 
sponsored.  The  study  found  that  providers 
who  are  both  regulated  and  sponsored  had 
the  highest  fees.  In  the  years  since  that  study, 
fees  charged  by  regulated  and  sf)onsored 
providers  have  decreased  until  equaling  the 
fees  charged  by  regulated  but  unsponsored 
providers.'  This  equaling  of  fees  in  regulated 
homes  coincided  with  the  post-1978  rapid 
growth  of  DCHs.  CACFP  reimbursements — 
available  only  to  sponsored,  regulated 
homes — may  have  played  a  role  in  bringing 
down  fees  charged  by  regulated^  sponsored 
providers  to  equal  fees  of  regulated, 
unspmnsored  providers,  which  suggests  that 
tiering's  lowering  of  CACFP  rates  may  cause 
regulated,  sponsored  fees  to  rise.  Even  if  the 
post-1978  decline  in  regulated,  sponsored 
provider  fees  is  attributable  to  other  factors, 
it  is  likely  (as  discussed  in  the  Costs  to 
Providers  section)  that  decreased  CACFP 
reimbursements  will  cause  regulated, 
sponsored  providers  to  raise  fees,  at  least  in 
some  markets,  which  may  shift  children  into 
more  affordable,  f)ossibly  unregulated  homes. 
Similarly,  the  decreased  CACFP 
reimbursements  might  cause  some  currently 


regulated  and  sponsored  providers  to 
consider  moving  out  of  regulated  care. 
Therefore,  the  possibility  that  CACFP  rates 
will  no  longer  encourage  the  placement  of 
children  in  regulated  care  is  another  cost  that 
tiering  may  bring  to  non-low-income 
children  and  even  some  low-income 
children. 

d.  Intended  Effect  of  Tiering 

An  important  fact,  worth  reiterating,  is  that 
tiering  primarily  affects  families  with 
incomes  above  185  percent  of  the  Federal 
income  poverty  guidelines  (non-low-income), 
as  intended  by  P.L.104-193  The  only  low- 
income  families  potentially  affected  by 
tiering  will  be  those  with  children  in  tier  II 
DCHs.  This  presumably  encompasses  few 
families,  as  it  is  believed,  as  mentioned 
earlier,  that  (1)  only  10  percent  of  all  DCHs 
will  be  mixed  (having  both  non-low-income 
and  documented  low-income  children  in 
care)  and  that  only  40  percent  of  the  children 
in  an  average  mixed  DCH  will  be  low-income 
(see  Tier  U  Household  Income-Eligibility 
Determination  Burden  under  Costs  to 
Sponsors);  and  (2)  that  the  clear  majority  of 
all  other  low-income  children  will  be  in  tier 
I  DCHs.  Similarly,  the  providers  affected  by 
tiering  will  presumably  be  ail  non-low- 
incorae,  since  providers  with  incomes  below 
185  percent  of  the  Federal  income  ptoverty 
guidelines  are  eligible  for  tier  I  status.  The 
Federal  income  poverty  guidelines  are 
designed  to  take  into  account  family  size,  so 
that  a  given  household  will  qualify  for  low- 
income  status  at  a  lower  income  level  than 
will  a  household  that  has  more  children. 

in.  Costs  to  Sponsors 

The  two  tier  structure  will  impwse  several 
new  administrative  burdens  on  organizations 
that  sponsor  DCHs,  including  determining 
and  documenting  which  DCHs  and  children 
are  entitled  to  receive  the  higher  set  of 
reimbursement  rates;  verifying  the  income  of 
all  providers  who  qualify  for  tier  I  status 
based  on  provider  income;  and  collecting  and 
reporting  sep>arate  tier  I  and  tier  II  meal, 
enrollment,  and  provider  counts. 

a.  Tiering  Determination  Burden 

All  sponsors  will  be  responsible  for 
determining  whether  each  of  their  DCHs  is 
tier  I  or  II.  A  sponsor  can  approve  a  DCH  for 
tier  I  status  if  the  DCH  is  located  in  a  low- 
income  area  or  the  provider  is  low-income. 
A  low-income  area  is  defined  as  one  in 
which  the  local  elementary  school  has  at 
least  one-half  of  its  enrollment  approved  for 
free  or  reduced  price  NSLP  lunches,  or  an 
area  in  which  at  least  one-half  of  the  resident 
children  are  low  income,  according  to  the 
most  recent  census  data.  A  sp>onsor  can  also 
approve  a  DCH  for  tier  I  status  if  spxmsor  can 
demonstrate  low-income  status  (income  no 
more  than  185  percent  of  the  Federal  income 
poverty  guidelines).  If  a  sf)onsor  finds  a 
provider  to  be  low-income,  the  sponsor  must 
verify  the  provider's  income  before  formally 
approving  the  DCH  for  tier  I  status.  Sponsors 
must  annually  re-determine  every  Tier  I 
eligibility  determination  based  on  a 
provider's  income.  Because  verification  is  a 
non-trivial  burden  to  spKjnsors.  it  is  exf)ected 
that  whenever  possible  sponsors  will 
approve  providers  for  tier  I  on  the  kwisis  of 


area  eligibility.  Area  eligibility 
determinations  offer  spwnsors  the  added 
benefit  of  being  valid  for  three  years  when 
school  data  is  used  and  until  more  recent 
data  is  available,  when  census  data  is  used, 
at  most  ten  years. 

The  verification  that  sponsors  will  perform 
on  income-approved  tier  I  providers  consists 
of  obtaining  pay  stubs,  tax  returns,  or  some 
other  form  of  indep>endent  income 
documentation  to  establish  that  the 
information  provided  on  providers'  tier  I 
income  applications  is  accurate.  The 
proposed  rule  mandates  this  verification  to 
protect  the  government  against  providers' 
financial  incentive  to  qualify  for  tier  I;  the 
average  tier  I  provider  would  receive  42  more 
dollars  a  week  in  CACFP  meal 
reimbursements  in  1998  than  would  the 
average  non-mixed  tier  II  provider  (as  was 
explained  in  the  Costs  to  Providers  section). 
Collecting  corroborating  income 
documentation  from  providers  for  tier  I 
income  eligibility  determinations  represents 
an  increase  over  the  current  CACFP  DCH 
application  review  requirements,  which  were 
established  by  the  Omnibus  Budget 
Reconciliation  Act  of  1981.  P.L.  97-35  P.L 
93-35  eliminated  CACFP  DCH  meal 
reimbursements  for  providers'  own  children 
in  care,  unless  a  provider  submits  an 
application  demonstrating  low-income 
status.  Sponsors  are  not  required  to  obtain 
supporting  income  information  for  these 
applications  and  typically  make  eligibility 
determinations  based  on  the  application 
information  alone.  After  P.L.  104-193 
providers  will  submit  enrollment 
applications,  which  have  different  sponsor 
verification  requirements.  The  first  type  will 
be  submitted  by  providers  seeking  to  qualif) 
for  tier  I.  so  that,  if  approved  for  tier  I.  all 
meals  served  in  the  applying  provider's 
home,  including  those  to  the  provider's  own 
children  in  care,  would  be  reimbursed  at  the 
higher  rates.  The  second  typ>e  of  application 
would  be  submitted  by  providers  approved 
for  tier  I  by  area  eligibility  seeking  to  claim 
meals  served  to  their  own  children  in  care. 
PL.  104-193  does  not  supersede  PL.  97-35, 
so  the  requirement  that  a  DCH  provider 
demonstrate  low-income  status  in  order  to 
claim  meals  served  to  the  provider's  own 
children  will  remain  in  effect.  For  income 
applications  for  tier  I  status,  PL.  104-193 
requires  that  income  verification  (collection 
of  substantiating  income  documentation)  be 
performed.  For  applications  from  area- 
approved  tier  I  providers  seeking  to  claim 
meals  served  to  their  own  children,  sponsors 
will  continue  to  approve  these  applications 
based  on  application  content  alone,  which 
entails  no  new  burden  fbr  sponsors. 

Provider  income  data  from  special 
tabulations  of  PCCS  data  f"  together  with  data 
on  average  household  sizes'  indicate  that 
about  20  percent  of  all  DCH  providers  are 
low-income  and  are  therefore  eligible  for  tier 
I  on  the  "tjasis  of  income.  Empirical  data  on 
the  percentage  of  DCHs  that  qualifv'  for  tier 
I  on  the  basis  of  area  eligibility  is 
unavailable  An  estimate  for  this  percentage 
was  derived  using  (1)  the  finding  from  the 
CCFP  Study  that  30  percent  of  all  enrolled 
DCH  children  are  low-income  and  (2)  the 
assumption  that  DCH  children  are  equally 
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distributed  across  all  EKIHs.  i  e.,  10  percent 
of  CK.'Hs  provide  aire  for  10  porcent  of  total 
DCH  enrollment,  regardless  of  the  LK^H's 
tiering  status.  Applying  this  distribution 
a.ssumption  to  income-eligible  tier  I  DC^Hs  (20 
[H»ra;nt  of  all  fX'Hs)  implies  thev  enroll  20 
percent  of  total  DC^H  enrollment.  Applying 
the  distribution  assumption  to  mi.xed  tier  II 
[XIHs.  which  compri.se  10  percent  of  all 
IX'Hs  implies  they  enroll  10  percent  of  total 
DC^H  enrollment.  Then,  taking  the 
assumption  that  40  percent  of  mixed  tier  II 
DC'H  enrollment  is  low-inf:ome  and  applying 
it  to  the  mixed  tier  I!  enrollment  percentage 
(10  percent  of  total  Di'.H  onniliment)  implies 
the  low-income  children  in  mixed  tier  II 
IXIHs  comprise  4  percent  of  total  D(;H 
enrollment  (4%  is  40%  of  10%).  Therefore, 
the  enrollment  in  income-eligible  tier  I  DCHs 
and  mixed  tier  il  DCHs.  whose  meals  are  ail 
reimbursed  at  the  higher  rates,  represents  24 
percent  of  total  DCH  enrollment.  The  CCFP 
Study's  finding  that  30  percent  of  total  IXIH 
enrollment  is  low-income  was  then  used  as 
a  basis  for  assuming  that  approximately  .50 
percent  of  all  CXHH  meals  will  be  reimbursed 
at  the  higher  rates  When  the  30  percent 
assumption  is  compared  to  the  24  percent  of 
D(;H  enrollment  receiving  higher  rates  (in 
income-eligible  tier  I  and  mixed  tier  II  IX'Hs). 
it  implies  that  the  residual  percentage  of 
enrollment  whose  meals  are  reimbursed  at 
higher  rates.  6  percent  of  total  (30-24),  is 
receiving  care  in  area-eligible  tier  I  DCHs. 
.Since  6  percent  of  total  IXIH  enrollment 
resides  in  area-eligible  tier  I  DCHs.  the 
enrollment  distribution  assumption  implies 
area-eligible  tier  I  DCHs  represent  6  percent 
of  all  DCHs.  With  20  percent  of  all  DCHs 
teing  income-eligible  for  tier  I  and  another  6 
percent  being  area-eligible  for  tier  I,  a  total 
of  2b  percent  of  all  DCHs  are  expected  to 
become  tier  I  DC^Hs.™ 

It  is  assumed  that  a  substantial  proportion 
of  low-income,  income-eligible  tier  I 
providers  reside  in  low-income  areas,  thereby 
making  them  area-eligible  also.  The  burden 
a.ssociated  with  verifying  incomes  for 
income-eligible  providers  will  presumably 
cause  sponsors  to  approve  DOis  for  tier  I  on 
the  basis  of  area  eligibility  whenever 
possible.  Ft  was  therefore  assumed  that  one- 
half  of  the  income-eligible  DC^Hs  (10  percent 
of  total)  will  be  approved  for  tier  I  on  the 
basis  of  area  eligibility  rather  than  income, 
which  together  with  the  6  tier  I  by  area 
eligibility.  The  remainingone-half  of  tier  1 
income-eligible  DCHs.  10  percent  of  total, 
will  be  approved  on  the  basis  of  income. 
The  dynamic  nature  of  the  IX^H  market 
will  increase  sf)onsors'  tiering  determination 
burdens.  Data  from  the  CCFP  Study  indicates 
the  DCH  market  has  an  annual  provider 
turnover  rate  of  approximately  20  percent.' 
This  volatility  will  lead  sponsors  to  make 
more  tiering  determination.s  than  would  be 
necessary  for  a  stable  DCM  population.  See 
section  e:  Quantification  of  New  Burdens  for 
Sponsors  for  the  quantification  of  sponsors' 
tiering  determination  burden. 

b  Househola  Income-Eligibility 
Determination  Burden  on  Sponsors 

This  interim  rule  mirrors  P.L.  104-193  in 
the  method  it  prescribes  for  approving  low- 
income  children  in  ti'er  II  D(JHs  for  the  higher 
meal  reimbursement  rates.  Tier  II  DCHs 


wishing  to  secure  higher  reimbursements  for 
their  low-income  children  ("mixed"  tier  II 
DC:Hs)  are  to  direct  their  sponsor  to  collect 
income  information  fnim  the  households  of 
the  children  in  care.  Sponsors  so  directed 
must  request  information  from  every 
household  .served  by  the  requesting  DCH. 
Sfwnsors  have  the  responsibility  of 
determining  the  income-eligibility  for  each 
responding  household.  Meals  served  to 
children  with  household  incomes  not 
exceeding  185  percent  of  the  Federal  income 
poverty  guidelines — income-eligible/low- 
income  children — are  eligible  to  receive  the 
higher  reimbursement  rates.  Also  eligible  for 
the  higher  rates  are  meals  served  to  children 
who  participate  in  or  live  in  households  that 
participate  in  any  Federal  or  State  means 
tested  program  with  an  equivalent  income 
eligibility  standard-at  or  below  185  percent  of 
the  Federal  income  poverty  guidelines 
Sponsors  must  maintain  supporting 
documentation  for  all  children  approved  for 
higher  meal  reimbursement  rates.  At  least 
annually,  sponsors  must  re-determine  the 
eligibility  of  all  children  previously  deemed 
income-eligible  and  also  give  all  children 
previously  deemed  not  income-eligible 
another  opportunity  to  demonstrate  low- 
income  status.  For  the  purposes  of  this 
analysis,  it  is  assumed  that  sponsors  will 
meet  the  annual  re-determination 
requirement  by  cycling  through  each  of  their 
mixed  DCHs  once  a  year  and  making  income- 
eligibility  determinations  on  all  children 
currently  enrolled  at  that  time.  Sponsors 
must  also  make  income-eligibility 
determinations  for  children  who  enter  a 
mixed  tier  II  DCH  after  the  sponsor  has  made 
its. annual  income-eligibility  determinations 
for  that  DCH.  The  schedule  that  sponsors  will 
use  to  perform  these  latter  income 
determinations  is  determined  by  the 
sponsor's  choice  of  meal  claiming  system. 
Although  it  is  providers  who  decide  whether 
the  sponsor  must  make  income-eligibility 
determinations,  sponsors  decide  which  meal 
count  system  the  sponsor  and  all  its  DCHs 
will  use.  The  meal  count  system  chosen 
determines  the  schedule  on  which  income- 
eligibility  determinations  are  made  for 
children  who  enter  mixed  DCJHs  after  the 
annual  eligibility  re-determination  review 
has  occurred.  Sponsors  can  choose  between 
an  actual  counts  system  and  a  "simplified" 
counts  version.  Each  of  these  systems  and  its 
associated  income-eligibility  determination 
schedule  is  described  below. 

The  interim  rule  does  not  prescribe  any 
additional  income  eligibility  determination 
requirements,  tjeyond  annual  re- 
determinations, for  spon.sors  using  an  actual 
counts  system.  Rather,  the  provider's 
incentive  structure  under  this  system  will 
determine  the  income-eligibility 
determination  schedule  used.  In  this  system, 
providers  of  mixed  tier  II  DC^Hs  must  report 
the  number  of  meals  served  to  each  child  by 
type  and  identify  each  child  by  name. 
Sponsors  then  use  income-eligibility 
information  to  determine  which  set  of 
reimbursements  each  child's  meals  are 
entitled  to,  with  meals  served  to  dfx:umented 
income-eligible  children  entitled  to 
reimbursement  at  the  higher  rates.  With 
reimbursements  being  determined  on  a  per- 


child  basis  in  actual  moal  count  systems, 
providers  of  mixed  tier  II  DCHs  have  the 
incentive  to  maximize  the  number  of 
documented  income-eligible  children  in  their 
care.  A  provider  can  do  this  by  directing  its 
sponsor  to  make  an  eligibility  determination 
on  each  new  child  ujxm  the  child's  entering 
the  provider's  DC>H.  Assuming  that  most 
providers  in  actual  count  systems  will 
behave  in  this  manner,  sponsors  in  these 
systems  will  be  making  income-eligibility 
determinations  on  an  irregular,  ongoing 
basis. 

The  interim  nile  prescribes  the  income- 
eligibility  determination  schedule  that 
sponsors  employing  simplified  counting 
must  use  to  determine  the  income-eligibility 
of  children  who  enter  mixed  tier  II  DCHs 
outside  the  sponsor's  annual  income- 
eligibility  determination  cycle.  The  schedule 
requires  that  at  least  semi-annually,  sponsors 
make  income-eligibility  determinations  on  all 
children  who  enter  a  mixed  DCH  in  the  prior 
6  months.  Given  that  sponsors  are  already 
required  to  annually  re-determine  eligibility, 
sponsors  using  a  simplified  counting  system 
will  likely  perform  income-eligibility 
determinations  twice  a  year:  annual  re- 
determinations at  the  beginning  of  the  year 
and  a  second  determination  at  mid-year  for 
those  children  who  entered  a  mixed  DCH 
sometime  in  the  preceding  6  months. 

The  two  meal  count  systems  will  require 
sponsors  to  make  near  equal  numbers  of 
eligibility  determinations;  the  burdens  are 
expected  to  be  equal.  See  section  e: 
Quantification  of  Burdens  for  the  burden 
estimates. 

c.  Data  Collection  and  Reporting  Burden  for 
Sfwnsors 

Tiering  will  place  several  new,  although 
minor,  reporting  requirements  on  sponsors. 
Sponsors  will  now  have  to  annually  collect 
and  report  to  their  State  CACFP  agency 
separate  enrollment  counts  for  tier  I  and  tier 
II  DCHs  and  an  enrollment  count  for 
documented  income-eligible  children  in 
mixed  tier  II  DCHs  (those  DCHs  serving  at 
least  one  documented  low-income  child). 
Sponsors  must  also  annually  report  the 
number  of  tier  I  and  tier  II  DCHs  they 
sponsor.  Finally,  in  the  management  plan 
that  every  sponsor  submits  to  its  agency,  the 
sponsor  will  now  have  to  include  a 
description  of  how  it  will  make  DCH  tiering 
determinations. 

d.  Sponsor  Meal  Claiming  Burden 

Under  tiering,  sponsors  will  have  new 
burdens  related  to  meal  counting  and 
claiming.  Before  tiering,  sponsors  were  only 
required  to  claim  meals  by  meal  type.  Under 
tiering,  sponsors  will  have  to  claim  meals 
both  by  reimbursement  category  and,  within 
each  category,  by  meal  type.  The  claiming  of 
meals  served  in  tier  I  and  tier  II  DCHs 
remains  straightforward.  It  simply  entails 
separating  claims  submitted  by  tier  I  and  tier 
II  DCHs,  which  amounts  to  categorizing  the 
meals,  and  then,  within  each  category, 
summing  meal  counts  by  type.  In  contrast, 
claiming  for  mixed  DC^Hs  requires  that  for 
each  mixed  DC]H  sponsors  split  out  (he  meals 
by  reimbursement  category,  which  will 
typically  be  a  more  time  consuming  process 
than  that  for  non-mixed  DCHs.  After  the 
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meals  from  mixed  DCHs  are  separated  by 
category,  the  meals  are  summed,  within  each 
category,  by  meal  typ»e.  just  as  was  done  for 
claims  from  tier  I  and  tier  II  DCHs.  The 
method  that  sponsors  use  to  split  out  mixed 
DCH  claims  depends  on  whether  the  sponsor 
is  using  an  actual  or  simplified  meal 
counting  system,  as  described  below. 

As  previously  noted,  in  an  actual  count 
system,  mixed  tier  II  DCHs  record  the 
number  of  meals  served  to  each  enrolled 
child,  by  meal  type,  and  provide  the  sponsor 
with  a  claim  that  lists  the  meals  ser\'ed  to 
each  child  by  type  and  identifies  each  child 
by  name.  In  such  a  system,  the  sponsor  splits 
the  meals  into  reimbursement  categories  by 
determining  the  appropriate  reimhnrsement 
category  for  each  child's  meals  b."  .ed  on  the 
child's  income  eligibility  status — the  reason 
each  child  is  identified  by  name.  In  contrast, 
in  a  simplified  count  system,  the  sponsor 
splits  the  counts  into  the  two  reimbursement 
categories  by  applying  either  blended  rates  or 
claiming  percentages  to  the  provider's 
aggregated  counts  (both  blended  rates  and 
claiming  percentages  produce  identical 
claims).  In  the  case  of  claiming  percentages, 
a  sponsor  computes,  for  each  DCH,  the 


number  of  meals  of  each  type  entitled  to  the 
higher  reimbursements  by  multiplying  the 
total  number  of  meals  claimed  of  that  type  by 
the  proportion  of  children  in  that  DCH  who 
have  been  determined  income-eligible  (all 
other  meals  are  reimbursed  at  the  lower 
reimbursements).  The  procedure  for  blended 
rates  is  essentially  the  same.  In  simplified 
count  systems,  the  semi-annual  collection  of 
income  information  described  in  section  b: 
Household  Income-Eligibility  Determination 
Burden  is  used  to  update  the  claiming 
percentages/blended  rates  for  each  DCH 
ever\-  six  months.  The  updated  claiming 
percentages/blended  rates  reflect  the  current 
proportion  of  income  eligible  children  in  the 
DCH. 

Simplified  counting  is  less  burdensome  to 
spwnsors  than  an  actual  count  system.  Actual 
counts  require  the  sponsor  to  compare  the 
provider's  meal  claim  against  a  list  of  the 
DCH's  income-eligible  children  to  identify 
which  children's  meals  are  entitled  to  the 
higher  rate.  The  sponsor  then  groups  meals 
by  reimbursement  category  and  finally,  sums 
by  type  within  each  category  to  produce  an 
aggregated  count  of  meals  by  category  and  by 
type.  In  contrast,  to  reach  the  same  result  in 


a  simplified  system,  the  spwnsor  need  only 
multiply  the  aggregate  meal  counts  bv  the 
DCHs  claiming  pwrcenlages/blended  rates 
Because  of  the  relative  ease  of  meal  claiming 
in  a  simplified  counts  system,  it  is  expected 
that  only  5  pwrcent  of  all  sponsors  will  opt 
for  actual  counts  and  that  all  will  be  smali 
sponsors  (serving  no  more  than  50  DCHs). 

e.  Quantification  of  New  Burdens  for 
Sponsors 

To  quantif\'  the  effects  of  this  interim  rule 
on  sponsors,  a  framework  of  estimates  and 
assumptions,  based  on  previous  studies  of 
the  program  and  current  program  data,  was 
constructed.  Creating  this  framework,  which 
enables  the  scaling  of  burden  estimates 
according  to  sponsor  size,  produces  more 
precise  burden  estimates  The  first  step  in 
creating  it.  was  dividing  the  approximstely 
1.240  current  sponsors  into  three  groups,  as 
shown  in  fable  5:  (1)  small  sjxjnsors  which 
serve  no  more  than  50  DCHs.  on  average 
about  30  EXDHs:  (2)  medium  sponsors  which 
serve  between  51  and  300  DCHs.  on  average 
about  200;  (3)  large  sponsors  which  serve 
more  than  300  DCHs,  on  average  about  400.'-^ 


Table  5.— Sponsor  and  DCH  Characteristies 


Sponsor  characteristics 


Sponsor  size 


Small 


Medium 


Large 


Percent  of  all  Sponsors 

Percent  of  all  DCHs  Served 

Average  Number  of  DCHs  Served  per  Sponsor ., 
Number  of  Sponsors  (Total  =  1  ^40)  in  Category 


50% 

9% 

30 

620 


30% 

40% 

200 

372 


20% 
51% 
400 
248 


Based  on  these  definitions.  50  percent  of 
all  sponsors  are  small  in  size  and  account  for 
9  percent  of  all  EXZHs:  30  percent  are  of 
medium  size  and  account  for  40  percent  of 
all  DCHs,  and  20  {jercent  are  large  and 
account  for  51  jsercent  of  all  DCHs.',^  Next, 
based  on  DCH  providers'  and  enrolled 
children's  income  data,  respectively  from 
special  PCCS  tabulations  ^  and  the  CCFP 
Study '  and  other  assumptions  discussed 
above  under  Tiering  Determination  Burden, 
it  was  estimated  that  26  percent  of  all  DCHs 
will  be  approved  for  tier  I;  64  p>ercent  will 
be  tier  II.  and  10  percent  will  be  mixed  tier 
n,  as  shown  in  table  6. 

Table  6.— DCH  Characteristics 


Table  6.— DCH  Characteristics— 
Continued 


DCH  Type 

Per- 
cent of 

All 
DCHs 

Tier  1 

26 

Area  Eligible  Only  

6 

Income  Eliaible  Only  

10 

Area  &  Income  Eligible  

10 

Sum  

26 

1 

DCH  Type 


Approved  by  Area  .... 
Approved  by  Income 


Per- 
cent of 

All 
DCHs 


16 
10 


Sum                    

26 

Tier  II 

74 

Mixed 

10 

Non-Mixed  

64 

Finally,  it  was  assumed  that  40  percent  of 
sponsors  will  serve  at  least  one  mixed  tier  II 
DCH.  This  last  assumption  i.?  rooted  in  the 
finding  from  the  CCFP  study  '  that  almost  70 
percent  of  DCH  children  are  non-low-income. 
When  this  finding  is  coupled  with  the 
assumption  that  smaller  spwnsors  are  more 
likely  to  serve  economically  homogeneous 
IX^Hs.  by  virtue  of  their  limited  geographic 
coverage,  the  unplication  is  that  small 
sponsors  are  less  likely  than  medium  or  large 
sfKinsors  to  serve  mixed  tier  II  DCHs.  This 
conclusion,  together  with  the  CCFP  Study ' 


data  that  indicates  nearly  50  percent  of  ail 
spwnsors  are  small,  is  the  basis  for  assuming 
40  p)ercent  of  sp>onsors  will  serve  at  least  one 
mixed  tier  II  DCH  Based  on  these  estimates 
and  assumptions,  the  approximately  193,000 
DCHs  in  operation  ^  were  distributed  across 
the  three  size  categories  of  sponsors  based  on 
the  numt)er  of  mixed  tier  I!  DCHs  predicted 
for  the  average  spnansor  in  each  sponsor 
category  and  the  relative  sizes  of  the  tier  I 
and  tier  II  DCH  f)opu!afions 

The  estimates  for  new  spwnsor  burden 
contained  in  the  interim  rule  are  presented 
in  table  7  Shown  are  estimates  for  the  annual 
burden  hours  imposed  on  each  spwnsor 
categop,-,  and  the  percentage  of  sponsors 
affected  within  each  sponsor  category.  Of  the 
listed  burdens,  only  Meal  Claiming  recurs 
periodically  (monthly)  The  other  burdens 
occur  only  once  or  twice  a  year  (with  the 
exception  of  household  income 
determinations  in  an  actual  meal  count 
system,  but  the  number  of  spwnsors  involved 
IS  minimal,  5  percent  of  total,  i  e..  60)  The 
estimates  make  the  assumption  that 
economies  of  scale  are  realized  only  for  Meal 

Claiming  burdens,  where  the  recumng 
nature  of  the  burden  would  presumably  give 
larger  spwnsors  a  sufficient  incentive  to 
establish  efficient  meal  claiming  systems 
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Table  7.— Estimated  Annual  Sponsor  Burden  From  Two  Tier  DCH  System 


Burden 


Tiering  Detemiinations: 

1  Low  income  Providers  (Includes  Venfication)  

2  Area  Eligibility  

Tier  II  Household  Income-Eligibility  Determinations  .. 
Data  Collection  and  Reporting » 

Meal  Claiming: 

1.  Actual  Counts  System  (with  mixed  tier  il  DCHs)  .. 

2.  Simplified   Counts    System    (with   mixed   tier   II 
DCHs) 

3.  No  Mixed  Tier  II  DCHs  


Estimated  Annual  Sponsor  Burden  by 
Sponsor  Size  (Hours) 


Small 


4 
2 
9 

4 

20 

10 
5 


Medium 


52 
28 
40 
15 

N/A" 

45 
22 


Large 


96 

51 
80 
28 

N/A" 

67 
34 


Estimated  Percent  of  Sponsors  Affected 
in  Each  Size  Category 


Small 


Medium 


100 

100 

27 

100 

10 

16 

74 


100 

100 

53 

100 

N/A-^ 

52 

48 


Large 


100 

100 

50 

100 

N/A" 

SO 

50 


includes  tier  I,  tier  II,  and  tier  II  low-income  enrollment  counts;  tier  I  and  tier  II  DCH  counts;  and  description  of  tiering  determination  method  in 
sponsor  management  plan. 
"Due  to  the  burden  associated  with  actual  meal  counts  systems,  it  is  expected  that  only  small  sponsors  will  choose  actual  counts. 


The  tiering  determinations  burden 
estimates  were  calculated  using  data  from  'he 
CCFP  .Study  '  and  special  tabulations  from 
KX^S",  which  indicate  that  26  percent  of  all 
TK'.Hs  are  eligible  for  tier  1  and  the 
assumption  that  sponsors  will  choose  to 
approve  providers  for  tier  I  on  the  basis  of 
area  eligibility  whenever  possible.  Thus,  if  is 
assumed  that  lb  percent  of  all  DCHs  will  be 
approved  for  tier  I  using  area  eligibilitv 
information,  while  the  remaining  tier  1 
eligible  DCHs  (10  percent)  will  he  approved 
using  provider  income  information  For  the 
burden  estimate,  these  percentages  were 
assumed  to  hold  for  the  average  sponsor  in 
each  sponsor  category  so  that,  for  example, 
the  average  small  sponsor  (serving  iO  D(>Hs] 
with  its  4.8  tier  I  homes  would  approve  :3.0 
of  the  4.8  on  the  basis  of  ,irea  eligibility  (4.8 
•  16%  /  26%)  and  the  remaining  18  DCHs 
on  the  basis  of  the  provider's  income  (4  8  * 
10%  /  26%),  The  estimate's  incorporate  the 
dynamic  nature  of  the  DCH  market,  which 
has  an  annual  provider  turnover  rate 
estimated  to  be  t'etween  18  and  25  percent.' 
This  volatilitv  will  require  sponsors  to  make 
more  tiering  determinations  tiian  would  be 
necessary  for  a  stable  DCH  population. 
Finallv.  the  estimates  for  area  eligibility 
assume  that  sponsors  identify  income- 
eligililn  D(]Hs  using  sponsors'  preexisting 
knowledge  of  economic  conditions  in  areas 
where  DCHs  reside  and  that  sp<jnsors  are 
Iherebv  able  to  nasily  identify  DCHs  lying  far 
outside  all  inconie-eligible  areas.  This 
approach  wouid  .illow  sponsors  to  focus  their 
efforts  on  DCHs  with  reasonable  probabilities 
of  qualifviiig  for  tier  I  by  area  eligibility.  This 
analysis  assumes  such  an  approach  will  be 
taken  and  that  the  average  sponsor  will 
consider  J  homes  for  iowuicome  area 
eligibility  for  every  2  it  finds  eligible  and 
approves 

The  tier  11  household  income-eligibility 
determinations  e^iiinates  were  calculated  by 
estimating  the  income-eligibility  burden 
assiH  lated  with  the  average  DCH  and  then 
multiplying  that  figure  bv  the  average 
number  of  DCHs  a  s[ionsor  in  each  of  the 
three  i  ategories  oversees  '  The  niimlwr  of 
children  in  care  in  an  average  DCH  was  used 
as  the  starting  point."  This  figure  was  then 
inflated  to  account  for  the  fact  that  on 
avtirage,  there  is  .1  10  percent  turnover  of 


children  every  6  months  in  the  average  day 
care  home."  This  inflated  figure  represents 
the  number  of  children  who  could 
potentially  submit  an  application  over  a 
year's  time.  From  this  group  of  potential 
applicants,  the  number  of  submitted 
applications  was  calculated  using  an 
assumed  90  percent  application  response  rate 
(based  on  the  NSLP's  80  percent  rate)  '  and 
the  assumption  that  on  average  about  40 
percent  of  the  children  in  mixed  tier  II  DCHs 
are  income-eligible.  There  is  a  clear  financial 
incentive  for  providers  to  encourage  their 
low-income  ^milies  to  submit  income 
information  to  sponsors.  This  incentive  and 
providers'  close  relationships  with  parents 
suggest  that  providers  will  attempt  to 
persuade  parents  to  provide  the  income 
information  and  will  thereby  achieve  a 
response  rate  greater  than  the  NSLP's  80 
percent;  ninety  percent  was  chosen.  The 
assumption  that  40  percent  of  children  in 
mixed  tier  11  DCHs  are  income-eligible.  There 
is  a  clear  financial  incentive  for  providers  to 
encourage  their  low-income  families  to 
submit  income  information  to  sponsors.  This 
incentive  and  providers'  close  relationships 
with  parents  suggest  that  providers  will 
attempt  to  persuade  parents  to  provide  the 
income  information  and  will  thereby  achieve 
a  response  rate  greater  than  the  NSLP's  80 
percent;  ninety  percent  was  chosen.  The 
assumption  that  40  percent  of  children  in 
mixed  tier  II  DCHs  are  income  eligible  is 
based  on  two  assumptions:  (1)  most  DClHs 
with  more  than  60  percent  of  their 
enrollment  income-eligible  will  be  tier  i  and 
2)  some  tier  11  DCH  providers  that  serve  one 
or  two  income-eligible  children  will  not 
realize  or  avail  themselves  of  th(^  chihiren's 
low-income  status  and  therefore  will  not  ask 
their  sponsor  to  determine  the  children's 
income-eligibility  (placing  the  IX  :H  in  the 
non-mixed  tier  II  category).  The  two 
preceding  assumptions  suggest  a  percentage 
below  50  percent;  forty  percent  was  chosen. 
The  data  collection  and  reporting  burden 
was  calculated  assuming  that  the  average 
sponsor  will  spend  about  12  hours 
complying  with  the  new  re(|iiiremt'nts  in  this 
area,  with  10  of  these  hours  for  the  new  data 
related  requirements  and  the  reni.iiniiig  2  f(jr 
the  requirement  that  each  sfwnsor  now 
provide  a  description  of  its  plan  for  making 


DCH  tiering  determinations  in  its 
management  plan.  The  12  hour  burden 
implies  annual  burdens  of  4,  15,  and  28 
hours  for  small,  medium,  and  large  sponsors, 
respectively.  These  estimates  are  consistent 
with  this  burden  being  an  expansion  on  the 
current  CACFP  requirement  ttiaf  sponsors 
report  quarterly  the  number  of  DCHs  served 
and  the  DCHs'  enrollment  and  submit 
annually  a  sponsor  management  plan. 

The  meal  claiming  burden  was  calculated 
assuming  that  the  monthly  burden  resulting 
from  the  new  meal  claiming  requirements 
will  be  2  hours  for  the  average  sponsor.  This 
weighted  average  implies  a  burden  that 
increases  with  sponsor  size  and  the  number 
of  mixed  tier  II  DCHs  being  served.  The 
estimates  make  the  assumption  that  an  actunl 
counts  system  will  impose  twice  the  meal 
claiming  burden  of  a  simplified  counts 
system  due  to  the  relative  difficulty  that 
sponsors  using  actual  counts  are  expected  to 
have  in  producing  meai  claims  broken  down 
by  reimbursement  category  and  meal  type 
(relative  to  the  effort  required  under  a 
simplified  counts  system).  The  estimates 
further  assume  that  among  sponsors  using  a 
simplified  count  system,  the  average  meal 
claiming  burden  for  sponsors  without  any 
mixed  D<J  one-half  the  average  burden  for 
sponsors  serving  mixed  LKlHs.  This 
assumption  is  consistent  with  the  lower  level 
of  effort  required  to  process  meal  claims  from 
non-mixed  DCHs.  In  addition,  as  described 
above,  the  estimates  assume  economies  of 
scale  so  that  the  burdens  are  not  directly 
proportional  to  the  number  ot  DCHs  a 
sponsor  serves. 

Table  8  translates  the  burdens  displayed  in 
table  7  into  fiscal  costs.  The  fiscal  costs  were 
produced  assuming  that  wage  rates  tor 
employees  of  child  care  centers;),  S8.00  per 
hour  in  1997  doliars  (which  h-is  b<'(ni 
adjusted  for  infiation).  are  reasonable  proxies 
for  the  wage  rates  ot  workers  in  DCH 
sponsors.  The  table  implies  that  the  annual 
increase  in  administrative  costs  due  to 
tiering,  for  the  average  small,  medium,  and 
large  spoii.soi-,  are  about  ,S160,  SI. 200,  and 
,S2,100  (in  1997  dollars),  respectively.  These 
costs  represent  less  than  one  percent  of  the 
total  annual  administrative  payments  the 
average  small,  medium,  and  large  sponsor 
would  receive  from  LISDA  (in  1997  dollars): 


UMI 
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$27  thousand.  $150  thousand,  and  $270 
thousand  (in  1997  dollars),  respectively. 

Table  8  r— Estimated  Annual  Sponsor  Fiscal  Cost  From  Two  Tier  DCH  System 


Burden 


Tiering  Determinations: 

1.  Low  Income  Providers  (Includes  Verification)  

2.  Area  Eligibility  

Tier  II  Household  Income-Eligibility  Determinations  

Data  Collection  and  Reporting^ 

Meal  Claiming: 

1.  Actual  Counts  System  (with  mixed  tier  II  D€Hs)  

2.  Simplified  Counts  System  (with  mixed  tier  II  DCHs) 

3.  No  Mixed  Tier  II  DCHs  

Weighted  Average  Cost 

Average  USDA  Administrative  Payments.  Annual  

Wght.  Avg.  Cost  as  Percent  of  Admin.  Payments  


Estimated  Annual  Sponsor  Fiscal  Cost  by 
Sponsor  Size  (In  1997  DoMars) 


Sn^il 


$32 
16 
72 
32 

160 
80 
40 

158 
27,000 

0.6 


Medium 


$416 
224 
320 
120 

^N/A 
360 
176 

1,201 

150,000 

0.8 


Large 


Estimated  Percent  of  Sponsors  Affected 
in  Each  Size  Category 


Small 


Medium 


Large 


— 


$768 
408 
640 
224 

^I^A 
536 
272 

2.124 

270.000 

0.6 


100 

100 

27 

100 

10 
16 
74 


100 

100 

53 

100 

'N/A 
52 
48 


100 

100 

50 

100 

'N/A 
SO 
50 


=  The  sponsor  costs  shown  in  table  8  equal  the  burden  hours  multiplied  by  a  wage  rate  of  $8.00/hour.  as  desaibed  in  ttie  text 
•'Includes  tier  I,  tier  II,  and  tier  II  low-income  enrollment  counts;  tier  I  and  tier  II  DCH  counts;  and  descnption  of  tiering  determination  method  in 
sponsor  management  plan. 
^  Due  to  the  burden  associated  with  actual  counts  systems,  it  is  expected  that  only  small  sponsors  will  choose  actual  counts. 


IV.  Costs  to  CACFP  State  Agencies 

The  costs  to  CACFP  State  agencies  consist 
of  their  bfling  required  to  provide  sponsors 
with  low-income  area  eligibility  data; 
increased  requirements  related  to  sponsor 
review,  particularly  the  auditing  of  the 
documentation  for  income-eligible  children; 
and  their  obligation  to  provide  sponsors  with 
technical  assistance  !n  terms  of  area 
eligibility  data,  these  agencies  will  be 
responsible  for  providing  (1)  census  data 
identifying  all  State  census  blocks  where  at 
least  50  percent  of  the  children  are  from  low- 
income  households  (no  more  than  185 
percent  of  the  Federal  income  poverty 
guidelines)  and  (2)  an  annually  updated  list 
of  all  State  elementary  schools  that  have 
more  than  50  percent  of  their  enrollment 
certified  to  receive  free  or  reduced-price 
lunches  under  the  NSLP  (implies  iiof  no 
more  than  185  percent  of  Federal  income 
poverty  guidelines).  The  agencies'  other 
responsibility  relating  to  area  eligibility  data 
is  determining  in  which  instances  rensii.'' 
.data  should  be  used  ovnr  NSLP  information: 
The  interim  rule  states  that  spon.sors  are  in 
general  supposed  to  use  the  most  recent 
school  data  available  in  making  tiering 
determinations,  but  that  the  State  CACFP 
agency  should  detemiine  when  census  data 
should  supersede  it,  by  following 
instructions  in  forthcoming  guidance  from 
I  'SDA.  For  the  average  State  CACFP  ngcncv. 
it  IS  estimated  that  its  obligation  to  provide 
sponsors  with  elementary  school  data 
annually  and  providing  census  data  as  it 
becomes  available  represents  an  average 
annual  burden  of  23  hours,  which  assumes 
each  instance  of  data  transmittal  and 
subsequent  follow-up  takes  1  hour.  This 
estimated  burden  is  equivalent  to  $184  using 
the  same  wage  assumptions  used  in  table  8. 

Tiering  will  also  increase  State  agencies' 
sponsor  review  requirements.  When 
rtiviewing  sponsors.  State  agencies  will  now 
have  to  review  the  documentation  used  to 
deem  children  in  tier  II  DCHs  income-eligible 
for  the  higher  meal  reimbursements  as  well 


as  the  documentation  for  tier  1  providers 
approved  on  the  basis  of  income.  However, 
the  agency  is  only  held  responsible  for 
ensuring  that  the  application  fonn  is 
completed  correctly  and  that  the  stated 
income  actually  falls  below  185  percent  of 
the  Federal  income  poverty  guidelines  The 
state  is  given  the  option  to  verify  the 
documentation,  but  because  of  the  amount  of 
time  involved  in  verification,  it  is  expected 
that  very  few  will  routinely  do  so  The 
agencies  are  also  responsible  for  en.suring 
that  the  most  current  data  available  was  used 
in  making  area  eligibility  determinations  (a 
negligible  burden),  but  are  not  required  to 
verify  the  determinations.  For  the  average 
State  CACFP  agency,  it  is  estimated  that 
performing  these  reviews  amounts  to  an 
annual  burden  of  23  hours,  with  some  States 
expending  much  less  than  this  amount  diid 
others  much  more,  depending  on  the  size  and 
number  of  sponsors  in  the  State  This 
estimated  burden  is  equivalent  to  $184  using 
the  same  wage  assumptions  used  in  fable  8. 

State  CACFP  agencies  will  likel\  see  an 
appreciable  increase  in  their  training  and 
technical  assistance  burden  as  the  transition 
■  o  the  new  two  tier  system  is  made  Under 
the  new  system.  State  agencies  will  have  to 
provide  new  guidance  and  training  on  all 
new  aspects  of  CACTP  introduced  by  tiering, 
for  example.  DCH  tiering  determinations. 
new  meal  counting  and  claiming  prcx^edures. 
and  new  data  reporting  requirements  This 
burden  will  likely  persist  for  the  first  several 
years  the  new  system  is  in  place  It  is 
believed  that  the  new  training  and  technical 
assistance  burdens  represents  about  10-20 
hours  of  new  burden  per  sponsor  per  year  for 
a  State  agency.  For  the  average  State,  this 
implies  an  annual  burden  of  between  230 
and  460  hours  (between  $1 ,840  and  $3.8801 
for  the  first  several  years  of  tiering  and 
presumably  abating  thereafter    The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PL.  104-193) 
provides  some  funds  to  help  .State  CACFP 
agencies  make  the  transition.  It  directs  the 


Secretary  of  Agriculture  to  set  aside  $5 
million  of  fiscal  year  1997  CACJFP  funds  for 
one-time  grants  to  State  CACFP  agencies. 
These  grants  must  be  used  to  aid  States, 
sponsors,  and  DCHs  with  making  the 
transition  to  the  new  system   P  L  104-19:* 
allows  eai  ii  of  the  54  State  agencies  to  n-tain 
up  to  30  percent  of  its  total  grant  for  State 
agent  y  use  If  all  States  agencies  retained  the 
maximum  allowable,  a  total  of  appniximatelv 
$1.5  million  would  be  retained  at  the  State 
level,  with  the  remaining  $3  5  million  going 
to  DCHs  and  their  sponsors 

The  interim  rule  adds  a  new  requirement 
to  the  management  plans  that  sponsors  must 
submit  annually  Now.  each  sponsor  must 
descritje  the  approach  It  will  use  to  make 
IX'H  tiering  determinations  Reviewing  this 
(onifxjnent  ol  the  plan  will  presumably  place 
minimal  additional  burden  on  the  State 
agency. 

There  is  the  polt-ntMii  that  in  some  Stales 
the  decreased  C^ACFP  reinibursements  will 
lead  to  an  increase  in  the  State-wide  average 
fee  charged  by  pnividers  This  increase  may 
have  the  effect  of  increasing  State 
expenditures  for  subsidized  child  care,  as  a 
State's  subsidized  care  payments  are  often 
based  on  the  average  fee  that  prtjviders  in  the 
State  are  charging  PeinK  unable  to  predut  a 
numerical  value  for  the  effect  the 
reimbursement  rate  i:ut  will  have  on  provider 
fees,  as  discussed  previously  under  Costs  to 
Providers,  quantifying  this  potential  c-ost  to 
States  is  precluded   However,  this  interim 
rule  does  not  require  States  to  increase  their 
payments  for  subsidized  child  care 

V  Costs  to  NSLP  State  .Agencies  and  NSLP 
.School  Food  Authorities 

Under  PL,  104-193.  State  NSLP  agencies 
are  required  to  annually  pn)vide  a  list  of  all 
Slate  elementary  scho<ils  in  which  at  least  50 
pen:ent  of  the  enrollment  is  certified  to 
ret.eive  free  or  n'duced-price  N.SLP  lunches. 
However,  these  ageniies  do  not  currently 
collect  sch(X5l-lcv('l  information,  NSLP 
.School  Food  Authorities  (.SFAs).  which  are 
generally  school  districts,  are  the  only 
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entities  other  than  the  schools  that  collect 
this  data.  SFAs  are  also  more  able  than 
schools  to  provide  the  data  to  the  NSLP  State 
agency.  The  interim  rule  accommodates  this 
situation  by  directing  SFAs  to  inform  their 
State  NSLP  agency  of  the  elementary  schools 
that  have  at  least  50  percent  of  their 
enrollment  certified  to  receive  free  or 
reduced-price  NSLP  lunches.  It  is 
estimated  'o  that  roughly  5.0OO  SFAs  will 
contain  the  approximately  11.000  elementary 
schools  meeting  this  criterion,  and  that  the 
annual  average  reporting  burden  on  an  SFA 
will  be  roughly  1.5  hours  (S12).  The  NSLP 
State  agencies  will  receive  ihe  lists  of 
elementary  schools  from  their  SFAs,  compile 
and  presumably  do  basic  error  checking  on 
them,  and  pass  the  compiled  listings  on  to 
the  State  CACFP  agencies.  It  is  estimated  that 
the  average  NSLP  State  agency  burden 
associated  wtth  this  work  will  be  2.5  hours. 

Comparison  of  Costs  and  Benefits 

The  analysis  presented  here  finds  that  the 
DCH  tiering  structure  established  by  PL. 
104-193  and  promulgated  by  this  interim 
rule  will  accomplish  its  objective  of  targeting 
Federal  child  care  benefits  to  low-income 
children.  This  targeting  will  save  a  projected 
$2.2  billion  in  Federal  tax  revenues  over  the 
next  6  years  (fiscal  years  1997-2002).  Non- 
low-income  providers  (tier  II  DCHs 
providers)  and  non-low-income  families  with 
children  in  tier  11  DCHs  will  bear  most  of  the 
costs  resulting  from  the  Federal  government's 
S2.2  billion  savings.  Low-income  families 
with  children  in  tier  II  DCHs  may  also  bear 
some  costs,  but  States  may  offset  this  by 
opting  to  increase  child  care  subsidies.  The 
analysis  further  found  that  while  targeting 
will  place  new  administrative  burdens  on 
sponsors.  State  CACFP  and  NSLP  agencies, 
and  NSLP  school  food  authorities,  these 
burdens  are  relatively  modest. 

5.  Requirements  for  Regulatory  Analyses 
Established  by  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (PL.  96- 
354)  establishes  requirements  for  analyses  of 
regulatory  actions  that  are  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  P.L.  96- 
354  was  enacted  at  the  urging  of  small 
busines!>es  after  rep>eated  claims  that  uniform 
application  of  regulations  regardless  of 
business  size  was  disproportionately 
damaging  to  small  entities.  It  is  expected  that 
this  rule  will  have  an  economically 
significant  impact  on  tier  II  DCH  providers 
due  to  the  large  decrease  in  reimbursement 
rates  for  meals  served  in  those  DCHs.  This 
rule  will  also  affect  sponsoring  organizations, 
considered  to  be  "small  organizations"  by 
P.L.  96-354,  although  the  economic  impact 
on  them  is  expected  to  be  minimal.  The 
specific  effects  for  sponsors  and  tier  II 
providers  were  discussed  under  the  Costs  to 
Providers  and  Costs  to  Sponsors  sections  of 
the  Cost/Benefit  Assessment. 

The  Act  also  requires  that  analyses 
estimate  the  type  of  professional  skills 
necessary  to  reporting  or  record  keeping 
requirements.  The  new  reporting  and  record 
keeping  required  by  this  rule  require  no  skills 
beyond  those  necessary  for  current  program 
reporting  and  record  keeping  requirements. 


Another  PL.  96-354  requirement  is  that 
analyses  describe  the  steps  taken  by  the 
promulgating  agency  (Food  and  Consumer 
Service,  FCS)  to  minimize  the  economic 
impact  on  small  entities.  Specifically,  the 
"analysis  shall  also  contain  a  description  of 
any  significant  alternatives  to  the  interim 
rule  which  accomplish  the  stated  objectives 
of  applicable  statutes  and  which  minimize 
any  significant  economic  impact  of  the 
proposed  rule  on  small  entities."  There  are 
no  significant  alternatives  available  to  FCS 
that  both  (1)  accomplish  the  stated  objectives 
of  PL.  104-193  AND  (2)  minimize  any 
significant  economic  impact  on  small 
entities. 

The  interim  rule  implements,  in 
accordance  with  statute  and  with  the 
statutory  intent  to  target  benefits,  the 
programmatic  changes  mandated  by  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996  (P.L. 
104-193).  The  rule's  only  economically 
significant  impacts  are  the  decreased  meal 
reimbursements  for  meals  served  in  tier  II 
DCHs;  FCS  cannot  mitigate  this  effect  other 
than  by  making  targeting  less  accurate,  which 
would  be  contrary  to  the  spirit  of  P.L.  104- 
193.  The  only  other  class  of  small  entities 
affected  by  this  regulatory  action  are 
sponsors.  The  analysis  finds  that  the  costs 
that  sponsors  will  incur  in  meeting  the  new 
program  requirements  established  by  this 
interim  rule  will  be  less  than  one  percent  of 
the  payments  each  sponsor  receives  from 
L'SDA  for  operating  the  CACFP  in  its  DCHs. 
The  small  size  of  this  burden  implies  that 
this  interim  rule's  economic  impact  on 
sponsors  is  minimal  and  that  in  the  few  areas 
where  FCS  had  discretion,  it  made  choices 
free  from  deleterious  economic  effects  for 
sp>onsors.  For  example.  FCS  considered 
several  alternatives  for  how  often  sponsors 
using  simplified  meal  counting  systems  must 
re-determine  the  claiming  f)ercentage  or 
blended  reimbursement  rate  for  each  of  their 
mixed  DCHs  using  the  income-status  of 
currently  enrolled  children.  P.L.  104-193 
required  that  these  re-determinations  be 
made  at  least  annually.  FCS  considered 
annual,  semi-annual,  and  quarterly  re- 
determinations and  chose,  for  the  interim 
rule,  to  require  semi-annual  re- 
determinations, having  decided  semi-annual 
represents  the  best  compromise  between 
effective  targeting  of  benefits  and  limiting 
sponsor  burden.  The  interim  rule  places  no 
reporting  requirements  on  homes  or  sponsors 
beyond  those  mandated  by  PL.  104-193. 
FCS  is  soliciting  comments  on  the  less- 
economically  significant,  burdt      elated 
provisions  of  this  rule  and  will      isider  all 
received  comments  when  cjaft.  ^  the  final 
rule  and  when  revising  the  burden  estimates 
for  the  final  economic  impact  analysis. 
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This  analysis  is  consistent  with  the  possibility 
tliat  8  limited  number  of  non-low-income  children 
will  be  in  tier  I  DCHs,  and  thai  a  similar  limited 
number  of  low-income  children  will  be  in  non- 
mixed  tier  11  DCHs. 
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(FR  Doc.  97-116  Filed  1-6-97;  8:45  am] 
BILLING  COOE  3410-30-P 

Agricultural  Marketing  Service 

7  CFR  Part  929 

[Docket  No.  FV-96-e29-2FR] 

Cranberries  Grown  in  the  States  of 
Massachusetts,  Rhode  island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York;  Change  in 
Reporting  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  changes  the 
reporting  requirements  currently 
prescribed  under  the  cranberry 
marketing  order.  The  marketing  order 
regulates  the  handUng  of  cranberries 
grown  in  10  States  and  is  administered 
locally  by  the  Cranberry  Marketing 
Committee  (committee).  This  rule 
allows  the  committee  to  collect  receipt 
and  inventory  information  from 
handlers  on  a  different  species  of 
cranberries.  This  rule  will  provide  more 
accurate  information  to  the  cranberry 
industry  to  be  used  in  making  marketing 
decisions. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  February  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella  or  Kathleen  M.  Finn, 
Marketing  Specialists,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  room  2530-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456:  telephone: 
(202)  720-1509,  Fax  #(202) 720-5698. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456.  room 
252.5-S,  Washington,  DC  2009Q-6456; 


telephone  (202)  720-2491;  Fax  #(202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  929  (7  CFR  part  929),  as  amended, 
regulating  the  handling  of  cranberries 
grown  in  10  States,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  he  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coruiection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibifity  Act  (RFA). 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  final  rule  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  ihereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  owti 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibihty. 

There  are  approximately  25  handlers 
of  cranberries  who  are  subject  to 
regulation  under  the  marketing  order 


and  approximately  1 ,400  producers  of 
cranberries  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration  [13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000.  and 
small  agricultural  producers  are  defined 
as  those  havmg  annual  receipts  of  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  cranberries  may  be 
classified  as  small  entities. 

Handlers    re  already  required  to 
complete  a  f  irm  four  times  a  year 
reporting  all  regulated  cranberries  on 
hand  for  a  specified  period,  all 
cranberries  acquired  and  sold,  and  the 
new  balance  of  cranberries  on  hand. 
This  rule  au'  .orizes  adding  data  to  this 
form  requiring  information  on  a  new 
variety  of  cranberries  not  regulated 
under  the  order.  The  form  has  an 
estimated  burden  time  of  two  hours.  No 
additional  bi""den  time  will  be  added  to 
this  form  to  acquire  this  information.  In 
addition,  because  the  industry  refies  on 
the  comprehensive  information 
provided  by  the  committee,  it  is  critical 
that  the  committee  obtain  accurate 
information,  This  information  will  be 
used  in  mak   .g  marketing  decisions  and 
the  additional  burden  on  handlers,  if 
any.  will  not  be  significant. 

Therefore,  the  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  changes  the  reporting 
requirements  currently  prescribed  under 
the  cranberrv'  marketing  order  This  rule 
allows  the  committee  to  collect  receipt 
and  inventory  information  from 
handlers  on  a  different  species  of 
cranberries,  Tliis  rule  will  provide  more 
accurate  information  to  the  cranberr>- 
industry  to  be  used  in  making  marketing 
decisions.  TTie  committee  unanimously 
recommended  ihe  above  change. 

The  request  for  this  information  will 
be  incorporated  on  the  handler 
inventory  re;  jrt,  a  form  already  used  by 
the  committee.  The  request  of  this 
information  should  not  constitute  a 
significant  burden  on  a  business  unit, 
large  or  small.  Currently,  the  estimated 
reporting  burden  per  response  for  the 
handler  inventory  report  is  two  hours. 
The  burden  time  will  not  change  with 
the  additional  data  request. 

Section  929.62(e)  of  the  cranbeny 
marketing  order  provides  authority  to 
require  handlers  to  furnish  to  the 
committee  information  with  respect  to 
acquisitions  and  dispositions  of 
cranberries.  This  section  also  provides 
authority  to  require  handlers  to  file 
reports  to  the  committee  as  to  the 
quantity  of  cranberries  handled  by  such 
handler  during  any  designated  period. 
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Under  the  marketing  order, 
(.ranberries  are  defined  as  all  varieties  of 
the  truit  Varciniiiin  inncrncnrpon  jJiown 
in  the  production  area.  In  1995,  tiie 
cranberry  indu.stry  experienced  a  short 
crop  coupled  with  increased  demand. 
To  replace  the  shortatje  of  Vacciniiim 
marrncnrpotu  handlers  have 
supplemented  their  inventories  with 
Varcmiuni  nxycocriis  which  is  a 
European  species  of  cranberry, 
recognized  by  tlie  Food  and  Drug 
Administration  as  a  cranberry.  Because 
of  the  increase  in  volume  of  this  species 
of  cranberry,  it  is  important  to  the 
cranberry  industrv  to  know  the  amount 
of  \'nccinitini  nxymccus  that  is  being 
acquired  and  utilized  by  handlers. 

The  order  authorizes  the  committee  to 
recommend  limiting  the  quantities  of 
cranberries  which  ma\'  be  handled 
during  any  fiscal  period.  The  Secretary 
would  establish  a  volume  regulation 
ba.sed  on  information  received  from  the 
committee  if  the  Secretarv  found  that 
such  regulation  would  effectuate  the 
declared  policy  of  the  Act.  The 
committee  is  considered  by  the  industry 
as  the  source  for  (omprehensive 
cranberry  related  data,  primarily  data 
relating  to  production,  supplies, 
utilization  and  inventories.  Therefore,  it 
is  critical  to  the  committee  to  receive 
( (imprehensive  information  on 
cranberries. 

The  committee  will  be  able  to  use  this 
information  on  Vacciniiim  oxycoccus 
when  considering  its  decisions  to 
implement  voluiue  regulation  within 
the  industry.  Since  this  species  is  not 
regulated  under  the  order,  the 
(  ommittee  needs  to  know  the  quantities 
and  which  handlers  have  acquired 
Vacciniiim  oxycoccus  in  order  to  keep 
the  data  on  the  non-regulated  species 
separate  and  apart  from  the  data  on  the 
regulated  species,  Vacciniuin 
macroctirpon. 

Therefore,  the  committee 
recommended  that  section  929.105  be 
revised  by  adding  a  new  subparagraph 
!c)  that  requires  that  handlers  al.so 
report  on  the  same  form  as  currently 
filed  with  the  committee,  the  total 
quantity  of  Vacciniiim  oxycoccus 
cranberries  the  handler  acquired  and  the 
disposition  of  such  cranberries.  Also, 
the  handler  are  required  to  report  the 
respective  quantities  of  Voccinium 
(iwcoccus  cranberries  and  cranberry 
products  held  by  the  handler. 

The  committee  and  its  staff  are 
responsible  for  keeping  information  on 
individual  handlers  inventories  and 
receipt  confidential  Information 
gathered  by  tlie  committee,  including 
information  relating  to  supplies  of  this 
non-regulated  spe<:ies  of  cranberries, 
will  only  f)e  reported  in  the  aggregate. 


along  with  other  pertinent  cranberry 
data. 

The  proposed  rule  concerning  this 
action  was  published  in  the  August  21, 
1996,  Federal  Renister  (fil  FK  4.3 1H6), 
with  a  .'5()-day  conunent  period  ending 
September  20,  1996.  No  comments  were 
received.  The  propo.sed  rule  also 
announced  AMS's  intention  to  request  a 
revision  to  the  currently  approved 
information  collection  requirements 
issued  under  the  marketing  order.  The 
information  collection  requirements 
contained  in  the  referenced  sections 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  Chapter  2'i 
and  have  been  assigned  OMB  number 
0581-0103. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  929  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  929— CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN.  MICHIGAN, 
MINNESOTA.  OREGON, 
WASHINGTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 


§929.105    (Amended] 
2.  In  §929.105,  paragraphs  (b)  (li 


and 


(2)  are  amended  by  adding  the  words 
"and  Vaccinium  oxycoccus  cranberries" 
after  the  word  "cranberries"  everywhere 
they  appearand  paragraph  (b)(2)  is 
amended  by  adding  the  words  "and 
Vaccinium  oxycoccus  cranberry 
products  '  after  the  words  "cranberry 
products". 

Dated:  December  31,  1996. 
Robert  C.  Keeney, 

Director.  Fruit  and  Vegetable  Division. 
IFR  Dm;.  97-276  Filed  1-6-  97;  8:45  ami 
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7  CFR  Part  959 

[Docket  No.  FV96-959-1  IFR] 

Onions  Grown  in  South  Texas; 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
South  Texas  Orion  Committee 
(Committee)  under  Marketing  Order  No. 
959  for  the  1996-97  and  subsequent 
fiscal  periods.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  onions  grown  in  South 
Texas.  ."Xuthorization  to  assess  Texas 
onion  handlers  enables  the  Committee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program. 

DATES:  Effective  on  August  1.  1996. 
Ciomrnents  received  by  February  6. 
1997,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  room  2525-S, 
Washington,  DC  20090-6456.  VAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  he  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza.  Marketing  Specialist, 
McAllen  Marketing  Field  Office,  I'ruit 
and  Vegetable  Division.  AMS,  USDA, 
1313  Ea.st  Hackberrv,  McAllen,  TX 
78501,  telephone  210-682-2833,  FAX 
210-682-3942,  or  Martha  Sue  Clark, 
Program  Assistant,  Marketing  Order 
.Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-  6436.  telephone  202-720- 
9918;  FAX  202-720-3698.  Small 
businesses  may  request  information  on 
complianc-e  with  this  regulation  bv 
contacting:  lay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456;  'elephnne  20^-720- 
2491:  FAX  202-720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No    14,1  ,uid  Order  No.  9.'j9  notit  as 
amended  [~  (.FR  part  959),  regulating 
the  handling  of  onions  grown  in  South 
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Texas,  hereinafter  referred  to  as  the 
"order."  The  mari<.etinj^  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  heen  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  South  Texas  onion  handlers 
are  suhject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable 
onions  beginning  August  1,  1996.  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties-mav  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  m.odification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  The  Act 
provides  that  the  District  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  an 
action  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
businesses  subject  to  such  action  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  at.tion  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  48  producers 
of  South  Texas  onions  in  the  production 
area  and  approximately  36  handlers 
subject  to  regulation  imder  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 


121.601)  as  those  having  annual  receipts 
of  less  than  $.500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  Sfi,()00,()00.  The  majority  ot  South 
Texas  onion  producers  and  handlers 
may  be  classified  as  small  entities. 

Texas  onion  producers  and  handlers 
may  be  classified  as  small  entities. 

The  Texas  onion  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  aiuuial  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  South  Texas 
onions.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs  of 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  fornuilated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

The  Connnittee.  in  a  telephone  \ote, 
unanimously  recommended  1996-97 
administrative  expenses  of  SlOO.OOO  for 
personnel,  office,  and  the  travel  portion 
of  the  complianc;e  budget.  These 
expenses  were  approved  in  October 
1996.  The  assessment  rate  and  funding 
for  research  and  promotion  projects,  and 
the  road  guard  station  maintenance 
portion  of  the  compliance  budget  were 
to  be  recommended  at  a  later  Committee 
meeting. 

The  Committee  subsequently  met  on 
November  19.  1996.  and  unanimously 
recommended  1996-97  expenditures  of 
$448,000  and  an  assessment  rate  of 
$0.07  per  50-pound  container  or 
equivalent  of  onions.  In  comparison, 
last  year's  budgeted  expenditures  were 
$58,5,250.  The  assessment  rate  of  $0.07 
is  $0.03  lower  than  last  year's 
established  rate.  Major  expenditures 
recommended  hv  the  Committee  for  the 
1996-97  fiscal  period  include  $80,000 
for  personnel  and  administrative 
expenses,  $120,000  for  compliance, 
$150,000  for  promotion,  and  $98,000  for 
onion  breeding  research.  Budgeted 
expenses  for  these  items  in  1995-96 
were  $96,250,  $144,000,  $246,000.  and 
$99,000,  respectively. 

The  assessment  rate  recommended  bv 
the  Connnittee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Onion  shipments  for  the  year  are 
estimated  at  5  million  50- pound 
equivalents,  which  should  provide 
$350,000  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 


adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

This  ac  tion  will  reduce  the 
assessment  obligation  imposed  on 
handlers.  While  this  rule  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers  However,  these  costs  u  ill 
be  offset  bv  the  benefits  derived  from 
the  operation  of  the  marketing  order. 
Therefore,  the  AMS  has  determined  that 
this  rule  will  not  have  n  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Interested 
persons  are  in\  ited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

The  assessment  rate  established  in 
this  rule  will  i  oiUinue  in  efiect 
indefinitely  unless  modified, 
suspended,  or  terminated  bv  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period.  Ihi' 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  1  adget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate  The 
dates  and  times  ot  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Clommittee  met?tings  are 
open  to  the  publi(  and  interested 
persons  mav  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Connnittee  recommendations  and  other 
available  information  to  detemnne 
whether  modifit  ation  of  the  assessment 
rate  is  needed.  Further,  rulemaking  will 
f)e  undertaken  as  necessary.  The 
Committee  s  1996-97  budget  and  those 
for  subseqiient  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  re(.ommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  herebv  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pui^suant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminarv-  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publicxition  in  the  Federal  Register 
because:  (1)  The  Conunitlee  needs  to 
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have  sufficient  funds  to  piiv  its  expenses 
which  are  incurred  on  a  (ontinuous 
ha.sis;  (2)  the  199fi-97  fiscal  period 
he^an  on  August  1,  I'WR,  and  the 
marketing  order  retjuires  that  the  rate  ot 
assessment  for  each  fiscal  period  apply 
to  all  assessahle  onions  handled  during 
such  fi.scal  period;  (31  handlers  are 
aware  of  this  action  which  was 
unanimously  reconmiended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  this  interim 
final  rule  provides  a  3t)-dav  comment 
period,  and  all  conmients  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements,  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  9.59  is  amended  as 
follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1,  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  [SC.  601-674 

2.  A  new  subpart  titled  "Assessment 
Rates"  consisting  of  a  new  §  959.237 
and  a  new  subpart  heading  titled 
"Handling  Regulations"  are  added 
immediately  pre<:eding  §959.322,  to 
read  as  follows: 

Note:  This  section  will  appear  in  the  Code 
of  Federal  Rosulations 

Subpart — Assessment  Rates 

§  959.237    Assessment  rate. 

On  and  after  August  1 ,  1996,  an 
assessment  rate  of  SO. 07  per  .5()-pound 
container  or  equivalent  is  established 
for  South  Texas  onions. 

Subpart — Handling  Regulations 
*        •        •        t        « 

Dated  DfTPmlxT  n    \^N^^. 
Robert  C.  Keeney, 

Dirt^tor.  Fruit  and  Ve^i-tuble  Division. 
IFR  Doc.  97-282  Filed  1-6-97;  8:45  ami 

BILUNG  COOe  M10-02-P 


7  CFR  Parts  1011  and  1046 
(DocketNo.  DA-96-15] 

Milk  in  the  Tennessee  Valley  and 
Louisville-Lexington-Evansville 
Marketing  Area 


summary:  The  Agrituitural  Marketing 
Service  is  correcting  FK  Due.  96-33000, 
published  December  31,  1996, 
pertaining  to  the  termination  of  base- 
excess  payment  plan  provisions 
contained  in  five  Federal  milk 
marketing  orders. 
EFFECTIVE  DATE:  January  1.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Meniuli,  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Washington,  DC 
2[)090-6456.  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  that  is  the  subject  of  this  correction 
inadvertently  omitted  regulatory 
language  terminating  the  base-excess 
payment  plan  provisions  of  five  F'ederal 
milk  marketing  orders. 

Need  for  Correction 

As  published,  the  final  rule  contains 
errors  in  amendatory  instructions  24 
and  32  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  amendatory  in.structions 
24  and  32,  respectively,  as  published  on 
December  31,  1996  (61  FR  69018J.  are 
corrected  as  follows: 

§1011.61     [Corrected] 

24.  In  §1011.61.  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  words  "of  |ulv  through 
February",  paragraph  (a)(6)  is  amended 
by  removing  the  words  "for  the  months 
of  July  through  February",  paragraph  (b) 
is  removed,  and  the  section  heading  is 
revised  as  follows: 

§1046.61     [Corrected] 

32.  In  **  1U4B  61,  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  words  "of  July  through 
February",  paragraph  (a)(6)  is  amended 
by  removing  the  words  "for  the  months 
of  July  through  February",  paragraph  (h) 
is  removed,  and  the  section  heading  is 
revised  to  read  as  follows: 

Dated:  December  30,  1996. 
Richard  M.  McKee, 
Director.  Dairy  Division. 
IFK  Do<:.  97-280  Filed  1-6-97;  8:45  ami 
BIUJNC  COOE  3410-02-M 


7  CFR  Part  1079 
[DA -96- 16] 

Milk  in  the  Iowa  Marketing  Area; 
Temporary  Revision  of  Rule 


AGENCY:  .Xgriculturnl  Marketing  Service.     AGENCY:  Agricultural  Marketing  Service, 
r.SDA  USDA 


ACTION:  Final  rule,  correction. 


ACTION:  Final  rule. 


SUMMARY:  This  document  revi.ses  certain 
provisions  of  the  Iowa  F'ederal  milk 
marketing  order  for  the  months  of 
December  1996  through  March  1997. 
This  action  decreases  the  percentage  of 
a  supply  plant  s  receipts  that  must  be 
delivered  to  fluid  milk  plants  to  qualifv 
a  supply  plant  for  pooling  under  the 
Iowa  Federal  milk  order.  The  applicable 
percentage  will  be  decreased  10 
percentage  points,  from  30  percent  to  20 
percent,  for  the  months  of  December 
1996  through  March  1997,  The  revision 
is  being  made  in  response  to  a  request 
by  a  pool  supply  plant  that  is  regulated 
under  the  Iowa  order.  This  action  is 
necessary  to  prevent  the  uneconomic 
shipment  of  milk. 
EFFECTIVE  DATES:  Amendment  1  is 
effective  January  8,  1997.  Amendment  2 
is  effective  December  1.  1996,  through 
March  31.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Division.  Order 
F"ormulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456.  (202)  690-1932,  e-mail 
address 

Nicholas X Memoli@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Temporary 
Revision:  Issued  December  6,  1996; 
published  December  12,  1996  (61  FR 
65366). 

The  Department  is  issuing  this  final 
nde  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  (the  "Act"),  as 
amended  (7  U.S.C.  601-674),  provides 
that  administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  ihe  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
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review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  {5  U.S.C.  fiOl  et  seq),  as 
amended,  the  Agricultural  Marketing 
Service  has  considered  the  economic; 
impact  of  this  action  on  small  entities 
and  has  certified  that  this  rule  will  not 
have  a  significant  economic  impac;t  on 
a  substantial  number  of  small  entities. 
For  the  purpose  of  the  Regulatory 
Flexibility  Act,  a  dairy  farm  is 
considered  a  "small  business"  if  it  has 
an  annual  gross  revenue  of  less  than 
$.500,000,  and  a  dairy  products 
manufacturer  is  a  "small  business"  if  it 
has  fewer  than  ,500  employees.  For  the 
purposes  of  determining  which  dairy 
farms  are  "small  businesses.  '  the 
$500,000  per  vear  criterion  was  u.sed  to 
establish  a  production  guideline  of 
326  000  pounds  per  month.  Although 
this  guideline  does  not  factor  in 
additional  monies  tliat  may  be  received 
by  dairy  producers,  i!  should  be  an 
inclusive  standard  for  most  "small" 
dairy  farmers.  P'or  purposes  of 
determining  a  handler's  size,  if  the  plant 
is  part  of  a  larger  company  (Operating 
multiple  plants  that  collectively  exceed 
the  500-employee  limit,  the  plant  will 
be  considered  a  large  business  even  if 
the  local  plant  has  fewer  than  300 
employees.  This  nde  lesst'us  tlie 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  tends  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

The  revised  supply  plant  shippmg 
percentages  are  incorporated  into  the 
order  to  prevent  the  uneconomic 
shipment  of  milk.  This  action  will 
decrease  the  percentage  of  milk  receipts 
that  handlers  are  required  to  move  to 
fluid  milk  distributing  plants.  With  a 
decrease  in  the  shipping  percentage, 
supply  plant  operators  will  not  have  to 
move  milk  uneconomically  to  pool 
distributing  plants  to  keep  the  milk 
received  at  their  plants  priced  under  the 
order. 

The  reduction  of  the  required  supply 
plant  sliipping  percentage  for  the 
months  of  December  199fi  through 
March  1997  would  allow  the  milk  of 
producers  traditionally  associated  with 
the  Iowa  market  to  continue  to  be 
pooled  and  priced  under  l!ie  order.  The 
rcvif.ion  would  lessen  the  likelihood 
ttuii  more  milk  shipments  to  po(j!  plants 
might  be  re()uired  under  the  order  than 
are  actually  needed  to  supply  the  fluid 
milk  needs  of  ttie  market  and  would 


result  in  savings  in  hauling  costs  for 
handlers  and  producers. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Ac! 
and  the  provisions  of  S  1079.7(b)(1)  of 
the  Iowa  order. 

Issuance  of  Notice  of  Proposed  Revision 

Notice  ot  proposed  rulemaking  was 
issued  concerning  a  proposed  reduction 
in  fhe  percentage  of  a  supply  plant's 
receipts  which  must  be  delivered  to 
fluid  milk  plants  to  qualify  a  supply 
plant  for  pooling  under  the  Iowa  order. 
The  revisions  were  proposed  to  be 
effective  for  the  moiUhs  of  December  1. 
1996.  through  March  31,  1997.  The 
public  was  afforded  the  opportunity  to 
comment  on  the  proposed  notite  by 
suhmittuig  written  data,  \  iev\-s  and 
arguments  by  December  19.  199r>. 

Two  comments  were  received.  One 
conmieiU  supported  the  recommended 
reduction,  while  the  other  comment 
supported  a  reduction  with 
modification. 

Statement  of  Consideration 

After  consideration  of  all  relevant 
material,  including  the  proposed  set 
forth  in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  detersnined  that  the  supply  plant 
shipping  percentage  set  forth  in 
4;  1079.7(b)  of  the  Iowa  Federal  milk 
order  should  be  decreased  10  percentage 
points,  from  30  percent  to  20  percent, 
for  the  months  of  December  1996 
through  Marc:h  1997. 

Beatrice  Cheese.  Inc.,  a  supply  plant 
regulated  under  the  Iowa  order, 
proposed  decreasing  the  supply  plant 
shipping  percentage  bv  10  percentage 
points,  from  35  percent  of  plant  ret:eipts 
to  25  percent  of  such  receipts,  for  the 
month  of  November  1996.  and  from  30 
percent  to  20  percent  for  tiie  months  of 
December  1996  through  March  1997. 
The  proponent  contends  that  the 
decrease  is  necessary  to  prevent  the 
uneconomic  shipment  of  milk. 

According  to  Beatrice,  the 
Department's  October  23.  1990.  decision 
increasing  the  shipping  percentage 
requirements  to  35  percent  for  the 
months  of  September  through  November 
beginning  with  CDctober  1996.  and  to  30 
percent  for  the  months  of  December 
through  March  has  cau.sed  unjust 
financial  losses  and  the  uneconomir 
shipment  of  milk  to  occur.  In  order  to 
comply  with  Federal  order 
requirements.  Beatrice  states  that  a 
significant  nmnunt  of  milk  was  unable 
to  be  pooled  to  the  detriment  of  Iowa's 
dairv  formers.  Additionallv .  proponent 
claims  that  market  conditions  liave 
changed  drastically  in  lov^a  since 


October  1996  due  to  a  drop  in  the 

cheese  and  butter  markets  which  has 
made  more  than  enough  milk  available 
for  fluid  use  "liminating  the  need  for 
increased  shipping  percentages. 

While  Beatrii  e's  propo.sal  included  a 
temporary  revision  of  the  supply  plant 
shipping  pen  entage  requirements  for 
November  1996.  the  propo.sed  revision 
issued  Decemtx'r  6.  1996.  requesting 
comments  limited  the  revision  period  to 
December  1996  through  Mart  h  1997. 
The  inclusion  of  November  1996  was 
impractical  and  infeasible  given  the 
amount  of  time  nec.essarv  for  required 
procedures,  including  a  t  omment 
period. 

Wapsie  Valley  Creamery,  a  supply 
plant  regulated  under  Order  79, 
submitted  a  commeiit  in  support  of  a 
reduction  in  the  supply  plant  shipping 
requirement  by  10  percentage  points  for 
the  months  of  December  1996  through 
March  1997  Wapsie  states  that  milk 
marketing  conditions  have  ch.inged 
since  October  1996.  and  that  due  to  the 
increased  shipping  requirements 
recently  pu!  into  effect,  if  has  l)een 
forced  to  make  unec  onomic  shipments 
of  milk  to  meet  order  regulations. 

Anderson  Erickson  Dairy  Co.  (A-E),  a 
proprietary  distributing  plant  regulated 
under  the  low.i  order,  submitted  a 
comment  supporting  a  reduction  in  the 
supply  plant  shipping  percentage 
requirements  for  the  Iowa  order,  but 
argues  that  the  decrease  should  be 
limited  to  5  pen  entage  points,  from  30 
percent  to  25  [leri  ent,  for  tlie  months  of 
December  1996  through  March  1997.  A- 
F  (  ontends  that,  given  past  experiences 
which  have  caused  A-E  to  request 
increased  shipping  pen  outages  due  to  a 
lack  of  available  milk  supplies  for  the 
fluid  market,  the  percentage  should  be 
reduc:ed  only  5  percentage  points  from- 
the  current  le.el.  A-E  also  states  that 
under  no  circumstances  should  the 
shipping  requirements  for  September 
through  December  of  future  years  be 
reduced 

.^t  the  time  of  A-E's  previous  request 
to  have  the  shipping  pen  entages 
iiicre.ised.  the  Department  had  found 
that  in  the  Iowa  marketing  area  the 
percentage  of  po(>led  milk  used  in  Class 
I  fiad  noticeably  increased  for  the 
months  of  June  through  .August  1996  as 
compared  to  earlier  years.  This  situation 
indicated  the  need  for  shipping 
jjercentage  increases  in  order  to  attract 
an  adequate  supply  ot  milk  for  fluid  use. 
However.  Class  I  utiliziition  for  the 
mouth  of  October  1996  in  the  Iowa 
marketing  area  illustrates  that  there  is 
no  need  to  maintain  the  shipping 
percentages  at  the  current  level  nf  30 
percent.  The  Class  I  utilization  for  the 
months  of  Oc:lober  a  nd  November  1996 
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(33.8%  and  32.7%,  respectively)  hns 
decreased  as  compared  to  October  and 
November  1995  (49.6%  and  3fi.l%. 
respe<:tively)  A  (ie(.rpase  in  Class  1 
utilization  is  also  apparent  for  the 
Januar>-  through  March  1996  period  ds 
compared  to  the  same  months  of  1993. 
Class  I  utilization  declined  from  34.7 
percent  for  lanuary  1995  to  .32.1  percent 
in  January  1996,  35.7  percent  to  33.1 
percent  for  the  month  of  February,  and 
from  34.2  percent  to  31.7  percent  for 
March  of  such  years.  This  suggests  that 
sufficient  supplies  of  milk  for  fluid  use 
should  be  available  during  the  months 
of  December  1996  through  March  1997 
for  Iowa  order  distributing  plaiUs. 
Therefore,  a  decrease  in  the  shipping 
requirement  is  warranted.  By  reducing 
the  shipping  requirement  percentage  for 
the  December  1996  through  March  1997 
period  to  20  percent,  a  reasonable 
balance  will  be  reached  which  will 
prevent  uneconomic  shijmients  from 
occurring,  as  well  as  assure  a  sufficient 
milk  supply. 

It  is  hereby  found  and  determined 
that  30  days'  notice  of  the  effective  date 
hereof  is  impractical,  uruiecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  temporary  revismn  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  conditions  ui  the  marketing 
area  for  the  months  of  December  1996 
through  March  1997; 

(b)  This  temporary  revision  does  not 
require  of  persons  affe<:ted  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  views,  or  arguments 
concerning  this  temporary  revision. 

Therefore,  good  i:ause  exists  for 
making  this  temporary  revision  effective 
less  than  30  days  from  the  days  from  the 
date  of  issuance. 

List  of  Subject  in  7  CFR  Part  1079 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  1079  is  amended 
as  follows. 

PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA 

1.  The  authority  for  7  CFR  Part  1079 
I  ontinues  to  read  as  follows: 

Authority:  7  I'.S  C:  601-674. 

§1079.7    [Amended] 

2.  In  §  1079  7(b).  the  introductory  text 
is  amended  by  revising  the  words  "30 
percent"  to  read  '20  percent"  effective 
December  1,  1996,  through  March  31. 
1997. 


Dated:  December  U.  iq9(i 
Richard  M.  McKee, 
Director,  Dairy  Division. 
|FK  Doc.  97-278  Filed  1-6-97;  8:45  ami 
BILUNG  CODE  3410-02-P 


TENNESSEE  VALLEY  AUTHORITY 

18  CFR  Part  1314 

Book-Entry  Procedures  for  TVA  Power 
Securities  Issued  Through  the  Federal 
Reserve  Banks 

AGENCY:  Tennessee  Valley  Authority 
(TVA). 

action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
procedures  governing  the  issuance  of, 
and  transactions  in.  all  TVA  Power 
Securities  issued  in  hook-entry  form 
through  the  Federal  Reserve  Banks. 
These  revisions  incorporate  recent 
changes  in  commercial  and  property 
law  and  bring  TVA's  book-entry 
procedures  into  accord  with  the  revised 
book-entry  procedures  of  the  United 
States  Department  of  Treasury. 
EFFECTIVE  DATE:  January  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  S.  Christenbury  at  (423)  632- 
2241 

SUPPLEMENTARV  INFORMATION:  TVA.  a 
wholly  owned  corporate  agency  and 
instrumentality  of  the  United  States,  is 
authorized  to  issue  bonds,  notes,  and 
other  evidences  of  indebtedness  to  assist 
its  power  program.  Many  TVA  Power 
Securities  are  available  exclusively  in 
book-entry  form  and  are  thus  subject  to 
TVA's  book-entry  procedures.  This  final 
rule  revises  TVA's  book-entry 
procedures  to  incorporate  recent 
changes  in  commercial  and  property 
law  and  to  bring  them  into  accord  with 
the  revised  book-entry  procedures  of  the 
United  States  Department  of  Treasury 
published  in  the  Federal  Register  on 
August  23,  1996  (61  FR  43.626). 
Because  the  revi.sed  Treasury 
Regulations  become  effective  on  January 
1,  1997.  it  is  in  the  public  interest  that 
this  final  rule  become  effective  as  close 
to  this  date  as  possible  to  facilitate 
TVA's  performance  of  its 
responsibilities  under  Section  15d  and 
other  sections  of  the  TVA  Act.  16  U.S.C. 
831-831dd.  The  notice,  public 
comment,  and  delayed  effective  date  are 
therefore  contrary  to  the  public  interest 
and  inapplicable  to  this  final  rule. 

List  of  Subjects  in  18  CFR  Fart  1314 

Accounting,  Bonds.  Brokers,  Federal 
Reserve  System,  Reporting  and 
recordkeeping  requirements.  Securities. 


For  the  reasons  set  forth  in  the 
preamble,  part  1314  of  chapter  XIII  of 
title  18  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as  follows: 

PART  1314— BOOK-ENTRY 
PROCEDURES  FOR  TVA  POWER 
SECURITIES  ISSUED  THROUGH  THE 
FEDERAL  RESERVE  BANKS 


,Sec. 
1314.1 
1314.2 
1314. ;i 
1314.4 


Applir.Hbilily  and  effect. 

Uofmitioii  of  terms 

Authority  of  Rescrvn  Banks. 

Law  governing  the  rigtits  and 
obligations  of  TVA  and  Reservn  Banks; 
law  governing  the  rights  of  any  Person 
against  TVA  .uui  KeservR  Banks:  law 
governing  other  interests. 
1314.5     Creation  of  Participant's  .Security 

Entitloment;  •iocurity  interests. 
i:)14.6     Obligations  of  TVA. 

1314.7  Liability  of  TVA  and  Reserve  Banks. 

1314.8  Identification  of  accounts. 

1314.9  Waiver  of  regulations 

1314.10  Additional  provisions. 
Authority:  16  U.S.C.  831-831dd, 

§1314.1     Applicability  and  effect. 

(a)  Applirnhility.  The  regulations  in 
this  part  govern  the  issuance  of,  and 
transactions  in.  all  TVA  Power 
Securities  issued  by  TV.^  in  book-entry 
form  through  the  Reserve  Banks. 

(b)  Effect.  The  TVA  Power  Securities 
to  which  the  regulations  in  this  part 
apply  are  obligations  which,  by  the 
terms  of  their  issue,  are  available 
exclusively  in  book-entry  form  through 
the  Reserve  Banks'  Book-entry  Sy.stem. 

§1314.2    Definition  of  terms. 

Unless  the  context  requires  otherwise, 
terms  used  in  this  part  1314  that  are  not 
defined  in  this  section  have  the 
meanings  as  set  forth  in  31  CFR  357.2 
Definitions  and  terms  used  in  31  CFR 
part  357  should  be  read  as  though 
modified  to  effectuate  their  application 
to  Book-entry  TV.^  Power  Securities 
where  applicable. 

Book-entry  System  means  the 
automated  book-entry  system  operated 
by  'he  Reserve  Banks  acting  as  the  fiscal 
agent  for  TVA  on  which  Book-entry 
TVA  Power  Securities  are  issued, 
recorded,  transferred,  and  maintained  in 
book-entry  fonn. 

(b)  Book-entry  TVA  Power  Securitv 
means  any  TVA  Power  .Security  issued 
or  maintained  in  the  Book-entry  System 
of  the  Reserve  Banks. 

(c)  CUSIP  Number  is  a  unique 
identificatiori  for  each  security  issu'^ 
e.stablished  by  the  Committee  on 
Uniform  Security  Identification 
Procedures. 

fd)  Depositoiy  Institution  means  any 
Participant. 

(e)  Entitlement  Holder  means  a  Person 
to  who.se  account  an  interest  in  a  Book- 
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entry  TVA  Power  Security  is  credited  on 
the  records  of  a  Securities  Interraediar}'. 

(f)  Funds  Account  means  a  reserve 
and/or  clearing  account  at  a  Reserve 
Bank  to  which  debits  or  credits  are 
posted  for  transfers  against  payment, 
book-entry  securities  transaction  fees,  or 
principal  and  interest  payments. 

(g)  Other  TVA  Power  Evidences  of 
Indebtness  means  any  TVA  Power 
Security  issued  under  section  2.5  of  the 
TVA  Basic  Bond  Resolution  (see 
paragraph  (r)  of  this  section). 

fh]  Participant  (also  called  "holder" 
in  the  TVA  Basic  Bond  Resolution) 
means  a  Person  that  maintains  a 
Participant's  Security  Account  with  a 
Reserve  Bank. 

(i)  Participant's  Security  Account 
means  an  account  in  the  name  of  a 
Participant  at  a  Reserve  Bank  to  which 
Book-entry  Securities  held  for  a 
Participant  are  or  may  be  credited. 

(j)  Person  means  and  includes  an 
individual,  corporation,  company, 
governmental  entity,  association,  firm, 
partnership,  trust,  estate,  representative, 
and  any  other  similar  organization,  but 
does  not  mean  or  include  the  United 
States  or  a  Reserve  Bank. 

(k)  Reserve  Banks  means  the  Federal 
Reserve  Banks  of  the  Federal  Reserve 
System  and  their  branches. 

(1)  Reserve  Bank  Operating  Circular 
means  the  publication  issued  by  each 
Reserve  Bank  that  sets  forth  the  terms 
and  conditions  under  which  the  Reser\'e 
Bank  maintains  book-entry  securities 
accounts  and  transfers  book-entry 
securities. 

(m)  Securities  Documentation  means 
the  applicable  documents  establishing 
the  terms  of  a  Book-entry  TVA  Power 
Security. 

(n)  Securities  Intermediary  me&ns: 

(1)  A  Person  that  is  registered  as  a 
"clearing  agency"  under  the  Federal 
securities  law;  a  Reserve  Bank;  any 
other  Person  that  provides  clearance  or 
settlement  services  with  respect  to  a 
Book-entry  TVA  Power  Security  that 
would  require  it  to  register  as  a  clearing 
agency  under  the  Federal  securities  laws 
but  for  an  exclusion  or  exemption  from 
the  registration  requirement,  if  its 
activities  as  a  clearing  corporation, 
including  promulgation  of  rules,  are 
subject  to  regulation  by  a  Federal  or 
State  governmental  authority;  or 

(2)  A  Person  (other  than  an 
individual,  unless  such  individual  is 
registered  as  a  broker  or  dealer  under 
the  Federal  securities  laws),  including  a 
bank  or  broker,  that  in  the  ordinary 
course  of  business  maintains  securities 
accounts  for  others  and  is  acting  in  that 
capacity. 

(o)  Security  Entitlement  means  the 
rights  and  property  interests  of  an 


Entitlement  Holder  with  respect  to  a 
Book-entry  TVA  Power  Security. 

(p)  State  means  any  State  of  the 
United  States,  the  District  of  Columbia. 
Puerto  Rico,  the  Virgin  Islands,  or  any 
other  territorv'  or  possession  of  the 
United  States. 

(q)  TVA  means  die  Tennessee  Valley 
Authority,  a  wholly  owned  corporate 
agency  and  instrumentality  of  the 
United  States  of  America  created  and 
existing  under  the  Tennessee  Valley 
Authoritv  Act  of  1933.  as  amended  (16 
U.S.C.  831-831dd). 

(r)  TVA  Basic  Bond  Resolution  means 
the  Basic  Termessee  Valley  Authority 
Power  Bond  Resolution  '  adopted  by  the 
TVA  Board  of  Directors  on  October  6, 
1960.  as  heretofore  and  hereafter 
amended. 

(s)  TVA  Power  Bond  means  any  TVA 
Power  Security  issued  by  TVA  under 
section  2.2  of  the  TVA  Basic  Bond 
Resolution  and  the  supplemental 
resolution  adopted  by  the  T\''A  Board  of 
Directors  authonzing  the  issuance 
thereof. 

(t)  TVA  Power  Bond  Anticipation 
Obligation  means  any  T\'A  Power 
Security  issued  under  section  2.3  of  the 
TV'A  Basic  Bond  Resolution. 

(u)  TVA  Power  Note  means  any  Other 
TVA  Power  Evidences  of  Indebtedness 
in  the  form  of  a  note  having  a  maturity 
at  the  date  of  issue  of  less  than  one  year. 

(v)  TVA  Power  Security  means  a  TVA 
Power  Bond,  TVA  Power  Bond 
Anticipation  Obligation,  TVA  Power 
Note,  or  Other  TVA  Power  Evidence  of 
Indebtedness  issued  by  T\'A  under 
section  15d  of  the  TVA  Act,  as 
amended,  and  the  TVA  Basic  Bond 
Resolution. 

§  1314.3    Authority  of  Reserve  Banks. 

(a)  Each  Reserve  Bank  is  hereby 
authorized  as  fiscal  agent  of  TVA  to 
perform  the  following  functions  with 
respect  to  the  issuance  of  Book-entr>- 
TVA  Power  Securities  offered  and  sold 
by  TVA  to  which  this  part  1314  applies, 
in  accordance  with  the  Securities 
Documentation,  Reserve  Bank  Operating 
Circulars,  this  part  1314.  and 
procedures  established  by  the  Secretary 
of  the  United  States  Treasury-  consistent 
with  these  authorities- 

(1)  To  service  and  maintain  Book- 
entry  TVA  Power  Securities  in  accounts 
established  for  such  purposes; 

(2)  To  make  payments  with  respect  to 
such  securities,  as  directed  by  TV.^; 

(3)  To  effect  transfer  of  Book-entrv 
T\'A  Power  Securities  between 


■  A  copy  of  the  TVA  Basic  Bond  Resolution  may 
be  obtained  upon  request  directed  to  T\'.^.  400 
West  Summit  Hill  Drive.  Knoxville,  Tennessee 
37902-1499.  .^ttn.:  Treasurer 


Participants'  Securities  Accounts  as 
directed  by  the  Participants; 

(4)  To  perform  such  other  duties  as 
fiscal  agent  as  may  be  requested  by 
TVA. 

(b)  Each  Reserve  Bank  may  issue 
Reser\e  Bank  Operating  Circulars  not 
inconsistent  with  this  part  1314, 
governing  the  details  of  its  handling  of 
Book-entry  T^'A  Power  Securities. 
Security  Entitlements,  and  the  operation 
of  the  Book-cntrv  System  under  this  part 
1314. 

§1314.4    Law  governing  the  rights  and 
obligabons  of  TVA  and  Reserve  Banks;  law 
governing  the  rights  of  any  Person  against 
TVA  and  Reserve  Banks;  law  governing 
other  interests. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  following  rights 
and  obligations  are  governed  solely  by 
the  book-entr\'  regulations  contained  in 
this  part  1314.  the  Securities 
Documentation  (but  not  including  any 
choice  of  law  provisions  in  such 
documentation),  and  Reserve  Bank 
Operating  Circulars; 

(1 )  The  rights  and  obligations  of  TVA 
and  Reser\e  Banks  with  respect  to: 

(i)  .^  book-entrv'  TVA  Power  Security 
or  Security  Entitlement;  and 

(ii)  The  operation  of  the  Book-entr\' 
System  as  it  apphes  to  TVA  Power 
Securities;  and 

(2)  The  rights  of  any  Person,  including 
a  Participant,  against  T\'A  and  Reserve 
Banks  with  respect  to: 

(i)  A  Book-entry-  TVA  Power  Security 
or  Security  Entitlement;  and 

(ii)  The  operation  of  the  Book-entry 
System  as  it  applies  to  TVA  Power 
Securities. 

(bl  A  security  interest  in  a  Security 
Entitlement  that  is  in  favor  of  a  Resen-e 
Bank  from  a  Participant  and  that  is  not 
recorded  on  the  books  of  a  Resen-e  Bank 
pursuant  to  §  1314.5(c)  is  governed  by 
the  law  (not  including  the  conflict-of- 
law  rules)  of  the  jurisdiction  where  the 
hfjad  office  of  the  Reserve  Bank 
maintaining  the  Participant's  securities 
account  is  located.  A  security  interest  in 
a  Security  Entitlement  that  is  in  favor  of 
a  Reserve  Bank  from  a  Person  that  is  not 
a  Participant,  and  that  is  not  recorded 
on  the  books  of  a  Reserve  Bank  pursuant 
to  Sj  1314  5(c).  is  governed  by  the  law- 
determined  in  the  manner  specified  in 
paragraph  (d)  of  this  section, 

(c)  If  the  jurisdiction  specified  in  the 
first  sentence  of  paragraph  (b)  of  this 
section  is  a  State  that  has  not  adopted 
Revised  .Article  8.  then  the  law  specified 
in  paragraph  (b)  of  this  section  shall  be 
the  law  of  that  State  as  though  Revised 
Article  8  had  been  adopted  by  that 
State. 

(d)  To  the  extent  not  otherwise 
inconsistent  with  this  part  1314.  and 
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notwithstanding  any  provision  in  the 
Se<;urity  Documentation  setting  forth  a 
choice  of  law.  the  provisions  set  forth  in 
31  CFR  3rj7.1 1  regiirdin^J  hivv  governing 
other  interests  applv  and  should  bv  read 
as  though  modified  to  effectuate  the 
appUcationof31  CFR  357. 11  to  Book- 
entry  TVA  Power  Securities. 

4 1314.5    Creation  of  Participant's  Security 
Entitlement;  security  interests. 

(a)  A  Participant's  Sei  urity 
Entitlement  is  created  when  a  Reserve 
Bank  indicates  hy  book-entry  that  a 
Book-entry  TVA  Power  Se(  uritv  has 
been  credited  to  a  Participant's  security 
account. 

(b)  A  security  interest  in  a  Security 
Entitlement  of  a  Participant  in  favor  of 
the  United  States  to  secure  deposits  of 
public  money,  including  without 
limitation  deposits  to  the  Treasury  tax 
and  loan  accounts,  or  other  security 
interest  in  favor  of  the  United  States  that 
is  required  by  Federal  statute,  regulation 
or  agreement,  and  that  is  marked  on  the 
books  of  a  Reserve  Bank,  is  thereby 
effected  and  perfected,  and  has  priority 
over  any  other  interest  in  the  securities. 
Where  a  security  interest  in  favor  of  the 
United  States  in  a  Security  Entitlement 
of  a  participant  is  marked  on  the  books 
of  a  Reserve  bank,  sut.h  Reserve  Bank 
may  rely,  and  is  protected  in  relying, 
exclusively  on  the  order  of  an 
authorized  representative  of  the  United 
States  directing  the  transfer  of  the 
security.  For  purposes  of  this  paragraph, 
an  "authorized  representative  of  the 
United  States"  is  the  official  designated 
in  the  applicable  regulations  or 
agreement  to  which  a  Reserve  Bank  is  a 
party  governing  the  security  interest. 

(c)  TVA  and  Reserve  Banks  have  no 
obligation  to  agree  to  act  on  behalf  of 
any  Person  or  to  recognize  the  interest 
of  any  transferee  of  a  security  interest  or 
other  limited  interest  in  favor  of  any 
Person  except  to  the  extent  of  any 
specific  requirement  of  F'ederai  law  or 
regulation  or  to  the  extent  set  forth  in 
any  specific  agreement  with  the  Reserve 
Bank  on  whose  books  the  interest  of  the 
Participant  is  recorded    To  the  extent 
required  by  such  law  or  regulation  or  set 
forth  in  an  agreement  with  a  Reserve 
Bank  or  in  a  Reserve  Bank  Operating 
Circular,  a  se<;urity  intertjst  in  a  Security 
Entitlement  that  is  in  favor  of  a  Reserve 
Bank  or  a  Person  may  be  created  and 
perfected  by  a  Reserve  Bank  marking  its 
books  to  rec:ord  the  securitv  interest. 
Subject  to  paragraph  (b)  of  this  section 
with  respect  to  a  se<:urity  interest  in 
favor  of  the  United  States,  a  security 
interest  in  a  Security  Entitlement 
marked  on  the  books  of  a  Reserve  Bank 
shall  have  priority  over  any  other 
interest  in  the  securities. 


(d)  In  addition  to  the  method 
provided  in  paragraph  (c)  of  tliis 
section,  a  security  interest,  including  a 
security  interest  in  favor  of  a  Reserve 
Bank,  may  be  perfected  by  any  method 
by  which  a  security  interest  may  be 
perfected  under  applicable  law  as 
described  in  §  1314.4(b)  or  (d).  The 
perfection,  effect  of  perfection  or  non- 
perfection,  and  priority  of  a  security 
interest  are  governed  by  such  applicable 
law.  A  security  interest  in  favor  of  a 
Reserve  Bank  shall  be  treated  as  a 
security  interest  in  favor  of  a  clearing 
corporation  in  all  respects  under  such 
law,  including  with  respect  to  the  effect 
of  perfection  and  priority  of  such 
security  interest.  A  Reserve  Bank 
Operating  Circular  shall  be  treated  as  a 
rule  adopted  by  a  clearing  corporation 
for  such  purposes. 

§  1314.6    Obligations  of  TVA. 

(a)  Except  in  the  case  of  a  security 
interest  in  favor  of  the  United  States  or 

a  Reserve  Bank  or  otherwise  as  provided 
in  §  1314.5(c),  for  the  purposes  of  this 
part  1314,  TVA  and  Reserve  Banks  shall 
treat  the  Participant  tu  whose  securities 
account  an  interest  in  a  Book-entry  TVA 
Power  Security  has  been  credited  as  the 
Person  exclusively  entitled  to  issue  a 
transfer  message,  to  receive  interest  and 
other  payments  with  respect  thereof. 
and  otherwise  to  exercise  all  the  rights 
and  powers  with  respect  to  such 
security,  notwithstanding  any 
information  or  notice  to  the  contrary. 
Neither  TVA  nor  the  Reserve  Banks  are 
liable  to  a  Person  asserting  or  having  an 
adverse  claim  to  a  Security  Entitlement 
or  to  a  Book-entry  TVA  Power  Security 
in  a  Participant's  security  account, 
including  any  such  claim  arising  as  a 
result  of  the  transfer  or  disposition  of  a 
Book -entry  TVA  Power  Security  by  a 
Reserve  Bank  pursuant  to  a  transfer 
message  that  the  Reserve  Bank 
reasonably  believes  to  be  genuine. 

(b)  The  obligation  of  TVA  to  make 
payments  with  respect  to  Book-entry 
TVA  Power  Securities  is  discharged  at 
the  time  payment  in  the  appropriate 
amount  is  made  as  follows: 

(1)  Interest  or  other  payments  on 
Book-entry  TVA  Power  Securities  are 
either  credited  by  a  Reserve  Bank  to  a 
Funds  Account  maintained  at  such  bank 
or  otherwise  paid  as  direded  by  the 
Participant. 

(2)  Book-entry  TVA  Power  Securities 
are  redeemed  in  accordance  with  their 
terms  by  a  Reserve  Bank  withdrawing 
the  securities  from  the  Participant  s 
security  account  in  which  they  are 
maintained  and  by  either  crediting  the 
amount  of  the  redemption  prm.eeds, 
including  both  principal  and  interest. 
where  applicable,  to  a  Funds  Account  at 


such  bank  or  otherwise  paying  sui:h 
principal  and  interest  as  directed  by  the 
Participant.  No  action  by  the  Participant 
ordinarily  is  required  in  connecJion 
with  the  redemption  ot  a  Book-entry 
TVA  Power  Security 

§  1 31 4.7    Liability  of  TVA  and  Reserve 
Banks. 

TVA  and  the  Re.serve  Banks  may  rely 
on  the  information  provided  in  a 
transfer  message  and  are  not  required  to 
verify  the  information.  TVA  and  the 
Reserve  Bank  shall  not  be  liable  for  any 
action  taken  in  accordance  with  the 
information  set  out  in  a  transfer  nies.sage 
or  evidence  submitted  in  support 
thereof 

§  1314.8    Identification  of  accounts. 

Book-entry  accounts  may  be 
established  in  such  fomi  or  forms  as 
customarily  permitted  by  the  entity 
(e.g..  Depository  Institution,  Securities 
Intermediary,  etc.)  maintaining  them, 
except  that  each  account  established  bv 
such  entity  (other  than  a  Reserve  Bank) 
should  include  data  to  permit  both 
customer  identification  by  name, 
address,  and  taxpayer  identifying 
number,  as  well  as  a  determination  of 
the  Book-entry  TVA  Power  Securities 
being  held  in  such  account  by  amount, 
maturity,  date,  and  CUSIP  number,  and 
of  transactions  relating  thereto. 

§1314.9    Waiver  of  regulations. 

TVA  reserves  the  right  in  TVA's 
discretion  to  waive  any  provision  of  the 
regulations  in  this  part  in  any  case  or 
class  of  cases  for  the  convenience  of 
TVA  or  in  order  to  relieve  any  Person 
of  unnece.ssary  hardship,  if  such  action 
is  not  inconsistent  with  law  and  does 
not  adversely  affect  any  substantial 
existing  rights,  and  TVA  is  satisfied  that 
such  action  will  not  subject  TVA  to  any 
substantial  expense  or  liability. 

§  1 31 4. 1 0    Additional  provisions. 

(a)  Additional  requirenwnts.  In  any 
case  or  any  class  of  cases  arising  under 
the  regulations  in  this  part,  TVA  may 
require  such  additional  evidence  and  a 
bond  of  indemnity,  with  or  without 
surety,  as  may  in  the  judgment  of  TVA 
be  nece.s,sary  for  the  protection  of  the 
interests  of  TVA. 

(b)  Notice  of  attnchment  for  TVA 
Power  Securities  in  Book-entry  System. 
The  interest  of  a  debtor  in  a  Security 
Entitlement  may  be  reached  by  a 
creditor  only  by  legal  process  upon  the 
Securities  Intermediary  with  whom  the 
debtor's  securities  account  is 
maintained,  except  where  a  Security 
Entitlement  is  maintained  in  the  name 
of  a  secured  party,  in  which  case  the 
debtor's  interest  may  be  reached  by  legal 
process  upon  the  secured  party.  The 
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regulations  in  this  part  do  not  purport 
to  establish  whether  a  Reserve  Bank  is 
required  to  honor  an  order  or  other 
notice  of  attachment  in  any  particular 
case  or  class  of  cases. 

Dated:  December  lil,  1996. 
John  L.  Dugger, 

Assistant  General  Counsel 

[FK  Do(    97-228  Filed  l-ft-97;  8;45  ami 

BILUNG  CODE  8120-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Office  of  the 
Commissioner 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
delegations  of  authority  regulations  that 
cover  general  redelegations  of  authority 
from  the  Commissioner  of  Food  and 
Drugs  to  other  officers  of  FDA.  The 
amendment  delegates  the  FDA  Deputy 
User  Fee  Waiver  Officer  authority  to 
consider  and  decide  requests  under 
certain  circumstances  for  waivers  or 
reductions  of  user  fees.  Redelegation  of 
this  authority  would  allow  for  more 
efficient  operations. 
EFFECTIVE  DATE:  Janaury  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  O'Shea,  Office  of  the 
Chief  Mediator  and  Ombudsman 
(HF-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
3390, or 
Donna  G.  Page,  Division  of 
Management  Systems  and  Policy 
(HFA-340),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
4816. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  the  delegations  of  authority 
under  §  5.20  General  redelegations  of 
authority  from  the  Commissioner  to 
other  officers  of  the  Food  and  Drug 
Administration  (21  CFR  5.20)  by 
revising  §  5.20(h)  to  add  the  title  of 
Deputy  User  Fee  Waiver  Officer  to  those 
authorized  to  perform  all  of  the 
functions  of  the  Commissioner  under 
the  Prescription  Dnig  User  Fee  Act  of 
1992  (21  U.S.C.  379h(d)),  as  amended 
hereafter,  relating  to  the  authority  to 
waive  or  reduce  user  fees.  The  Chief 


Mediator  and  Ombudsman  and  the 
Deputy  Chief  Mediator  and  Ombudsman 
currently  have  this  authority.  This 
action  is  being  taken  in  order  to 
redelegate  authority  to  the  Deputy  User 
Fee  Waiver  Officer,  which  will  provide 
a  more  efficient  process  for  considering 
and  making  decisions  on  requests  for 
waivers  or  reduction  of  user  fees. 

Further  redelegation  of  this  authority 
is  not  authorized  at  this  time.  Authority 
delegated  to  a  position  by  title  mav  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504.  552.  App.  2;  7 
i;,S.C.  138a,  2271:  15  U.S  C.  638,  1261-1282. 
3701-371  la;  sees.  2-12  of  the  Fair  Packaging 
and  Lat^elingAct  (15  U.S  C.  1451-1461).  21 
I  I.S  C:.  41-50,  61-63.  141-149.  467f.  679(b). 
801-886.  1031-1309:  sees  201-903  of  the 
Federal  Food.  Drug,  and  Cx)smetic  Act  (21 
U.S.C.  321-394):  35  U.S.C.  i56.  sees.  301. 
302.  303.  307,  310.  311,  351.  352.  361,  362. 
1 701-1 706,  2101  of  the  Public  Health  .Service 
Act  (42  U.S.C.  241.  242.  242a.  2421.  242n, 
243.  262.  263,  264.  265.  300u-300u-5. 
300aa-1):  42  U.S.C.  1395y.  3246b.  4332, 
4831(a),  10007-10008:  E.G.  11490.  11921. 
and  12591, 

2.  Section  5.20  is  amended  by  revising 
paragraph  (h)  to  read  as  follows; 

§  5.20    General  redelegations  of  authority 
from  the  Commlssiorter  to  other  officers  of 
the  Food  and  Drug  Administration. 

*         «         *         *         « 

(h)  The  Chief  Mediator  and 
Ombudsman  is  designated  as  User  Fee 
Waiver  Officer  and  is  authorized  to 
perform  all  of  the  functions  of  the 
Commissioner  under  the  Prescription 
Drug  User  Fee  Act  of  1992  (21  U.S.C. 
379h(d)),  as  amended  hereafter,  relating 
to  the  authority  to  waive  or  reduce  user 
fees.  The  User  Fee  Waiver  Officers 
authority  may  be  redelegated  to  the 
Deputy  Chief  Mediator  and  Ombudsman 
and  to  the  Deputy  User  Fee  Waiver 
Officer,  without  further  redelegation. 
The  Deputy  Commissioner  for 
Operations  is  designated  User  Fee 
Appeals  Officer  and  is  authorized  to 
hear  and  decide  user  fee  waiver  appeals. 


The  decision  of  the  User  Fee  Appeals 
Officer  will  constitute  final  agency 
action  on  such  matters. 


D.itrd   Dcc.pmbcr  31.  1996 
William  K.  Hubbard. 

Assnciati'  (jtminissioner  for  Policy 
Conrdinalion 

IFK  !)..(    ^7-240  Filed  l-t»-9:.  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

(TD  8708] 

RIN  1545-^L98 

Computation  of  Foreign  Taxes  Deemed 
Paid  Under  Section  902  Pursuant  to  a 
Pooling  Mechanism  for  Undistributed 
Earnings  and  Foreign  Taxes 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations 


SUMMARY:  This  document  contains  final 
income  tax  regulations  relating  to  the 
computation  of  foreign  taxes  deemed 
paid  under  section  902.  Changes  to  the 
applicable  law  were  made  by  the  Tax 
Reform  Act  of  1986  and  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (TAMRA),  These 
regulations  provide  guidance  needed  to 
comply  with  these  changes  and  affect 
foreign  corporations  and  their  United 
States  corporate  shareholders. 
DATES:  These  regulations  are  effective 
January  7,  1997, 

Applicability:  For  the  specific  dates  of 
applicability  of  these  regulations,  see 
§§1.902-l(g)and  1  902-3(1), 
FOR  FURTHER  INFORMATION  CONTACT: 
Caren  S.  Shein  (202)  622-3850  (not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C,  3507)  under 
control  number  15451458  Responses  to 
these  collections  of  information  are 
required  by  the  IRS  to  implement  the 
section  902  pooling  regime  enacted  ui 
the  Tax  Reform  Act  of  1986. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  uifornuition 
displays  a  valid  control  number. 
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The  burden  for  the  collection  of 
iiiforniation  is  reflected  in  the  burden 
for  Form  IIIH, 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  l)ur(ien  should  Ix;  seiU  to 
th»'  [nteninl  RcvHuiie  St»rvi(  b,  Attention: 
IRS  Reports  Clearance  Officer  T:F"P, 
Washington.  DC  20224,  and  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503. 

Books  or  records  relating  to  the 
collections  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  2B 
U.S.C.  6103. 

Background 

Se<:tion  002  (2R  CFR  part  1)  was 
amended  by  se(  tion  1202(a)  of  the  Tax 
Reform  Airt'of  lOHR  (Public  Law  99-514, 
100  Stat.  108,t),  and  section  1012(b)  of 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (TAMRA)  (Public 
I.<nv  100-647.  102  Stat.  3242).  On 
lanuary  B.  mo.T.  tiie  IRS  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (fiO  FR  2049  |INTL- 
933-86  ( lOg.S-l  C.B.  959)|).  The 
proposed  regulations  provide  guidance 
needed  to  comply  with  section  902  as 
amended  in  1986  and  1988.  No  public 
hearing  was  requested  or  held,  but 
numerous  written  comments  were 
received.  The  proposed  regulations, 
with  certaui  changes  made  in  response 
to  comments,  are  adopted  in  this 
Treasury  decision  as  final  regulations. 
The  principal  changes  to  the 
regulations,  as  well  as  the  major 
comments  and  suggestions,  are 
discussed  below. 

Fxpianation  of  Provisions 

Section  1  902-1 

In  the  preamble  to  the  proposed 
regulations,  the  IRS  requested 
comments  on  whether  the  holding  of 
Revenue  Ruling  71-141  (1971-1  C.B. 
211)  should  f)e  expanded  to  allow  taxes 
paid  by  a  foreign  corporation  to  be 
considered  deemed  paid  bv  domestic 
corporations  that  are  partners  in 
domestic  lunited  partnerships  or  foreign 
partnerships,  shareholders  m  limited 
liability  companies,  beneficiaries  of 
domesti(,  or  foreigr.  trusts  and  estates,  or 
interest  holders  in  other  pass-through 
entities.  The  revenue  ruling  held  that 
two  50-percent  domestic  corporate 
general  partners  of  a  domestic  general 
partnership  that  owned  40  percent  of  a 


foreign  corporation  were  entitled  to 
compute  an  amount  of  foreign  taxes 
deemed  paid  under  section  902  with 
respect  to  dividends  they  received  from 
the  foreign  corporation  through  the 
partnership. 

The  IRS  received  numerous 
comments  in  response  to  the  request  in 
the  preamble.  The  commenters 
uniformly  argue  that  the  aggregate 
theory  of  partnerships  should  apply  to 
allow  domestic  corporate  partners  to 
compute  an  amount  of  foreign  taxes 
deemed  paid  with  respect  to  dividends 
paid  to  any  partnership  by  a  foreign 
corporation,  provided  that  the  partner 
owns  at  least  10  percent  of  the  voting 
stock  of  the  foreign  corporation  through 
the  partnership. 

Tne  final  regulations  do  not  resolve 
under  what  circumstances  a  domestic 
corporate  partner  may  compute  an 
amount  of  foreign  taxes  deemed  paid 
with  respect  to  dividends  received  from 
a  foreign  corporation  by  a  partnership  or 
other  pass-through  entity.  That  issue 
will  be  the  subject  of  a  future  proposed 
regulations  project.  However,  in 
recognition  of  the  holding  in  Revenue 
Ruling  71-141  (1971-1  C.B.  211)  that  a 
general  partner  of  a  domestic  general 
partnership  may  compute  an  amount  of 
foreign  taxes  deemed  paid  with  respect 
to  a  dividend  distribution  from  a  foreign 
corporation  to  the  partnership,  §  1.902- 
1(a)(1)  is  amended  to  define  a  domestic 
shareholder  as  a  domestic  corporation 
that  "owns"  the  requisite  voting  stock  in 
a  foreign  corporation  rather  than  one 
that  "owns  directly"  the  voting  stock. 
The  IRS  is  still  considering  under  what 
other  circumstances  the  revenue  ruling 
should  apply. 

Section  1.902-l(a)(8)  is  amended  to 
clarify  under  what  circum,stances  the 
pool  of  post-1986  foreign  income  taxes 
must  be  reduced  to  account  hjr 
distributions  made  in  prior  post-1986 
taxable  years.  The  regulations  require  a 
reduction  in  the  taxes  pool  for  taxes 
attributable  to  earnings  distributed  to 
shareholders  ineligible  for  the  deemed 
paid  credit  (for  example,  a  foreign 
shareholder,  a  U.S.  individual 
shareholder,  or  a  domesric:  corporate 
shareholder  that  owns  less  than  10 
percent  of  the  foreign  corporation's 
voting  .stock)  and  to  shareholders  that 
are  eligible  for  the  credit  but  that  choose 
to  deduct  foreign  ta.xes  under  section 
164(a)  in  the  year  of  the  distribution 
rather  than  claim  a  credit. 

The  IRS  understands  that  some 
taxpayers  have  taken  the  position, 
contrary  to  the  position  taken  in 
§1.902-l(a)(8)  of  the  proposed 
regulations,  that  although  post-1980 
undistributed  earnings  must  be  reduced 
to  account  for  all  distributions  out  of 


current  or  accumulated  earnings  and 
profits,  post-1986  foreign  income  taxes 
should  be  reduced  only  to  account  for 
taxes  attributable  to  distributions  with 
respect  to  which  a  shareholder  both  is 
eligible  to  claim  a  credit  for  foreign 
taxes  deemed  paid  under  section  902(a) 
and  in  fact  elects  to  credit  foreign  taxes 
for  the  taxable  year  under  section 
901(a).  These  taxpayers  argue  that  only 
in  those  circumstances  are  foreign  taxes 
"deemed  paid  '  and  thus  required  to  be 
removed  from  the  taxes  pool  under  a 
literal  reading  of  sections  902(a)  and 
902(c)(2)(B). 

The  IRS  has  not  changed  its  position 
as  reflected  in  §  1.902-l(a)(8)(i)  of  the 
proposed  regulations  that  the  foreign 
taxes  pool  must  be  reduced  to  account 
for  foreign  taxes  attributable  to  all 
distributions  and  deemed  distributions 
or  inclusions  to  all  shareholders. 
However,  the  text  of  the  final 
regulations  has  been  amended  to  clarify 
the  rule.  The  requirement  that  the 
toreign  taxes  pool  must  be  reduced 
proportionately  as  the  earnings  pool  is 
reduced  is  consistent  with  the 
legislative  history  of  the  Tax  Reform  Act 
of  1986  (Publi(.  Law  99-514).  The  Hou.se 
Report  states  that  under  the  pooling 
regime,  "|a|  dividend  or  subpart  F 
inclusion  is  considered  to  bring  with  it 
a  pro  rata  share  of  the  accumulated 
foreign  taxes  paid  by  the  subsidiary." 
H.R.  Rep.  No.  426.  99th  Cong.,  1st  Sess. 
357  (1985).  In  addition,  removing  taxes 
attributable  to  distributions  to  ineligible 
shareholders  and  eligible  shareholders 
that  choose  to  deduct  foreign  taxes  is 
supported  by  the  general  matching 
principles  of  section  902,  which 
presume  that  a  dividend  distribution 
will  carry  with  it  a  ratable  share  of  the 
foreign  corporation's  taxes.  If  taxes  paid 
with  respect  to  distributed  earnings 
remained  in  the  pool,  eligible 
shareholders  eventually  could  receive 
credits  for  more  than  their  ratable  share 
of  t!ie  foreign  corporation's  taxes,  a 
result  at  odds  with  the  statutory  scheme. 

.Section  1.902-l(a)(8)(i)  is  aniended  to 
correct  an  oversight  in  the  proposed 
regulation.  In  the  case  of  a  distribution 
out  of  (~urrent  earnings  and  profits  that 
is  treated  as  a  "nimble"  dividend  under 
section  316(a)(2)  when  there  is  a  deficit 
in  accumulated  earnings  and  profits, 
post- 1986  foreign  income  taxes  are  not 
reduced.  This  rule  is  not  inconsistent 
with  the  general  rule  of  paragraph 
(a)(8)(i)  that  the  foreign  taxes  pool  must 
be  reduced  to  account  for  taxes 
attributable  to  all  distributions  and 
deemed  distributions  out  of  posf-198r) 
undistributed  earnings.  Rather,  it 
reflects  the  fact  that  under  section  902 
and  these  regulations,  no  taxes  are 
deemed  paid  with  respe<:t  to  a  nimble 
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dividend  under  section  316(a)(2) 
because  the  post-1986  undistributed 
earnings  pool  is  zero  or  less  than  zero. 

Section  1.902-1  (a)(9),  defining  post- 
1986  undistributed  earnings,  is 
amended  to  clarify  that  the  earnings 
pool  is  reduced  only  to  account  for 
distributions  or  deemed  distributions 
that  reduce  earnings  and  profits  and 
inclusions  that  result  in  previously- 
taxed  amounts  described  in  sections 
959(c)(1)  and  (c)(2)  or  1293(c).  Thus,  for 
example,  in  the  case  of  a  controlled 
foreign  corporation  owned  60  percent 
by  a  domestic  corporate  shareholder  and 
40  percent  by  a  foreign  shareholder,  the 
earnings  and  taxes  pools  are  reduced 
only  to  account  for  60  percent  of  the 
foreign  corporation's  subpart  F  income. 

The  rules  precluding  special 
allocations  of  earnings  and  taxes  in 
§  1.902-l{a)(9)(iv)  and  (10)(ii)  of  the 
proposed  regulations  have  been  retained 
in  the  final  regulations.  These 
regulations  are  intended  to  reverse  the 
result  in  Vulcnn  v.  Commissioner.  96 
TC.  410  (1991),  affd  per  curiam,  9,59 
F.2d  973  (1 1th  Cir.  1992),  nonacq,  1995- 
1  C.B,  1,  for  post-1986  taxable  years. 
Several  commenters  argued  that  the 
Vulcan  decision  was  correct  and  should 
be  applied  to  both  pre-1987  and  post- 
1986  taxable  years,  and  the  regulations 
should  be  revised  to  reflect  the  decision. 
For  the  reasons  stated  in  the  preamble 
to  the  proposed  regulations,  the  IRS 
declines  to  do  so. 

Commenters  also  argued  that  the  rule 
precluding  special  allocations  of 
earnings  and  taxes  is  inconsistent  with 
§1.904-6(a)(2).  .Section  1.904-6(a)(2)  is 
an  anti-abuse  rule  designed  to  prevent 
the  use  of  accommodation  parties  to 
improve  a  United  States  taxpaver's 
foreign  tax  c;redit  position.  The  rule 
states  that  if  a  taxpayer  receives  or 
accrues  a  dividend  from  a  noncontrolled 
section  902  corporation  and  the 
Commissioner  establishes  the  existence 
of  an  express  or  implied  agreement  that 
the  dividend  is  paid  out  of  the  foreign 
corporation's  passive  or  high 
withholding  tax  interest  earnings,  then 
only  taxes  imposed  on  passive  or  high 
withholding  tax  interest  earnings  will  be 
considered  related  to  the  dividend.  The 
IRS  may  invoke  this  rule  to  prevent  a 
shareholder  from  sheltering  investment 
income  from  tax  by  investing  it  through 
a  nojicontrolled  set.lion  902  corporation 
that  distributes  only  the  investment 
earnings  to  the  shareholder,  which  then 
treats  the  distribution  as  a  dividend 
sheltered  by  tr.xes  paid  on  the 
corporation's  hightaxed  active  business 
income.  The  IRS  believes  that  this 
narrowly  defined  anti-abuse  rule  is  an 
appropriate  exception  to  the  general 
ruleof§1.902-l(a)(9)(iv)and  (a)(10)(ii) 


as  if  a  dividend  was  paid. 

Paragraph  (a)(ll)  also  has  been 


barring  special  allocations  of  earnings 
and  taxes. 

Section  1. 902-1  (a)(ll)  has  been 
amended  to  clarify  that  the  definition  of 
a  dividend  in  section  316(a)  applies  for 
purposes  of  section  902.  and  that  the 
section  902  definition  of  a  dividend  also 
includes  deemed  dividends  under 
.sections  551  and  1248.  Deemed 
inclusions  under  .sections  951(a)  and 
1293  are  not  dividends  for  purposes  of 
section  902.  However,  sections  960(a)(lj 
and  1293(f)  provide  that  deemed  paid 
taxes  with  respect  to  inclusions  under 
sections  951(a)  and  1293  are  determined 
under  section  902  in  the  same  manner 
was  pa 
ll)als 
amended  to  add  a  crossreference  to 
section  1291  and  §1.1291-5  of  the 
proposed  regulations,  which  provide 
special  rules  for  computing  foreign  taxes 
deemed  paid  with  respect  to 
distributions  from  section  1291  funds. 
These  distributions  are  treated  as 
dividends  solely  for  foreign  tax  credit 
purposes,  but  the  general  section  902 
computational  rules  do  not  apply. 

A  commenter  correctly  pointed  out 
that  the  regulation's  inclusion  of 
deemed  distributions  under  section  551 
as  dividends  for  purposes  of  section  902 
is  contrary  to  the  holding  in  Revenue 
Ruling  74-59  (1974-1  C.B.  183)  that  an 
amount  includible  in  gross  income 
under  section  551  is  not  considered  a 
dividend  received  for  purposes  of  the 
allowance  of  a  foreign  tax  credit  under 
section  902.  The  holding  of  the  revenue 
ruling  is  based  on  language  in  the  1937 
legislative  history  of  the  foreign 
personal  holding  company  provisions. 
The  Report  of  the  joint  Committee  on 
Tax  Evasion  and  .Avoidance  of  the 
Congress  of  the  United  States,  H.R  Doc. 
No.  337,  75th  Cong.,  1st  Sess.  18  (1937), 
recommended  that  shareholders  of 
foreign  personal  holding  companies  not 
he  allowed  a  credit  for  fore'"n  income 
taxes  paid  by  the  foreign  corporation 
with  respect  to  amounts  deemed 
distributed.  The  Report  goes  on  to  .state 
that  the  committee  reconunended 
against  allowing  a  credit  because  "it  is 
not  administ  atively  feasible,  although  it 
might  seem  equitable  under  the 
ci-cumstances." 

Section  551(b)  provides  that  amounts 
required  to  be  included  in  the  gross 
income  of  a  U.S.  shareholder  under 
sei;tion  551(a)  are  treated  as  dividends, 
and  undercurrent  law  it  is 
administratively  feasible  to  allow 
deemed  paid  taxes  to  be  computed  with 
respect  to  deemed  dividends.  In 
addition,  the  Code  now  in(  ludes  other 
anti-deferral  regimes,  e.g..  the  subpart  F 
and  passive  foreign  investment 
company  provisions,  the  application  of 


which  may  overlap  with  the  foreign 
personal  holding  company  rules. 
Shareholders  are  permitted  to  compute 
deemed  paid  taxes  with  respect  to 
subpart  F  and  passive  foreign 
investment  company  inclusions. 

The  IRS.  therefore,  has  concluded  the 
revenue  ruling  is  not  supported  bv 
current  law.  A  shareholder  of  a  foreign 
personal  holding  company  should  be 
entitled  to  cot   pute  deemed  paid  taxes 
with  respect  to  amounts  required  to  t)e 
included  in  gross  income  as  dividends 
under  section  551(a).  Revenue  Ruling 
74-59  (1974-1  C.B.  183)  is  hereby 
revoked  effective  as  of  the  date  the.se 
regulations  are  published  in  the  Federal 
Register. 

A  commenter  argued  that  the  rule  in 
§  1.902-l(b)(4).  providing  that  no  taxes 
are  deemed  paid  with  respect  to 
dividends  out  of  current  earnings  and 
profits  when  the  foreign  corporation  has 
no  post-198fi  undistributed  earnings  and 
no  accumulated  earnings  and  profits 
(so-called  "nimble"  dividends)  confiicts 
with  the  general  purpose  of  the  foreign 
tax  credit  to  prevent  double  taxation. 
The  rule  is  retained  in  the  final 
regulations  for  two  reasons.  First,  the 
legislative  history  of  the  Tax  Reform  .Act 
of  1986  (Public  Law  99-514)  clearly 
indicates  that  Congress  was  aware  of  the 
issue  and  agreed  with  the  position 
stated  in  the  regulation  See  S.  Rep.  No. 
313.  99th  Cong.,  2d  Sess.  321  (1986). 
Second,  because  no  taxes  can  be 
deemed  paid  under  the  computational 
rules  of  section  902  when  post-1986 
undistributed  earnings  are  zero  or  less 
than  zero,  no  taxes  are  removed  from 
the  post-1986  foreign  income  taxes  pool. 
Thus,  all  of  the  foreign  corporation's 
taxes  remain  in  its  post-1986  foreign 
income  taxes  pool  and  are  available  to 
be  credited  if  the  corporation  pays 
another  dividend  in  a  later  year  in 
whi(,h  the  post-1986  undistributed 
earnings  pool  is  positive. 

Section  1.902-1  (c)(8)  of  the  proposed 
regulations  reser\ed  on  the  appliration 
rjf  section  902  in  section  .'^04  exchanges. 
Commenters  suggested  that  the 
regulations  should  address  this  area  by 
incorporating  the  holdings  in  Revenue 
Ruling  91-5  (1991-1  C.B   114).  and 
Revenue  Ruling  92-86  (1992-1  C.B. 
199).  In  addition,  the  commenters 
argued  tfiat  the  regulations  should  state 
thai  a  deemed  paid  credit  is  available  in 
a  section  304  exchange  involving  a 
foreigii  [nirent  corporation.  The  IRS  is 
still  studying  the  area  and  the 
regulations  thus  continue  to  reserve  on 
the  application  of  section  902  in  a 
section  304  exchange. 

.Section  1.902-l(c)(9;  of  the  proposed 
regulations  is  reserved  in  these  final 
regulations.  The  proposed  regulation 
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provided  a  cross-reference  to  regulations 
under  section  905(c)  with  respect  to 
adjustments  to  post- 1986  undistributed 
earnings  and  taxes  that  result  from  a 
section  482  allocation  of  income.  There 
currently  are  no  regulations  under 
section  905(c)  addressing  section  482 
allocations  and  the  IRS,  therefore,  has 
reserved  this  paragraph  pending 
issuance  of  final  regulations  under 
section  905(c). 

Section  1.902-1  (d)(3)  (ii)  through  (iv) 
of  the  proposed  regulations  is  not 
included  in  the  final  regulations. 
Paragraph  (d)(3)  set  out  rules  and 
examples  exercising  a  grant  of 
regulatory  authority  under  the  last 
sentence  of  section  904(d)(2)(E)(i)  to 
limit  beyond  the  statute  the 
circumstances  under  which  a  dividend 
paid  to  a  new  U.S.  shareholder  by  a 
controlled  foreign  corporation  out  of 
earnings  accumulated  while  it  was  a 
controlled  foreign  corporation  will  be 
treated  as  dividends  from  a 
noncontroUed  section  902  corporation. 
Identical  rules  were  proposed  in  1992 
under  section  904(d).  See  §  1.904-4(g)(3) 
(ii)  through  (iv)  of  the  proposed 
regulations.  The  rules  address  the 
character  of  a  dividend  distribution 
under  section  904(d)  and  are  more 
appropriately  placed  m  the  regulations 
under  that  section.  After  considering  the 
comments  received,  the  rule  will  be 
finalized  as  part  of  the  section  904 
regulations. 

Section  1.902-2 

A  commenter  suggested  that  the 
deficit  carryback  rules  in  §  1  902-2(a)(l) 
should  be  amended  to  provide  that  a 
deficit  in  post-1986  undistributed 
earnings  will  not  be  carried  back  to  pre- 
1987  years  on  a  return  of  capital  or 
capital  gain  distribution.  The  rule  states 
that  a  deficit  will  be  carried  back  when 
■■*  *  *  a  corporation  makes  a 
distribution  to  shareholders  that  is  a 
dividend  or  would  be  a  dividend  if 
there  were  current  or  accumulated 
earnings  and  profits,  •  •  •  ."  The 
commenter  suggests  that  the  rule  in  the 
proposed  regulation  can  result  m 
"locked-in"  taxes  when  earnings 
attributable  to  one  or  more  pre-1987 
years  are  eliminated  by  the  deficit 
carryback.  If  the  deficit  stays  in  the  post- 
1986  pool  there  is  a  chance  it  can  be 
absorbed  by  future  earnings,  leaving  the 
pre-1987  earnings  and  taxes  intact.  In 
support  of  its  position,  the  commenter 
argues  that  section  902  establishes  rules 
that  minimize  double  taxation  by 
allowing  a  taxpayer  to  compute  a 
deemed  paid  credit  on  a  taxable 
dividend.  The  legislative  history 
indicates  that  the  pooling  provisions  of 
section  902  are  to  apply  solely  for 


purposes  of  computing  the  deemed  paid 
credit.  Because  a  return  of  capital  or 
capital  gain  distribution  is  not  a  taxable 
dividend  and  no  section  902  credit  is 
allowable,  the  commenter  argues  that 
the  pooling  rules  (including  the  deficit 
carrA'back  rules)  should  not  apply. 

The  IRS  declines  to  adopt  the 
commenter's  suggestion.  When  an 
amount  is  distributed  in  a  post-1986 
taxable  year  and  there  is  a  deficit  in 
post- 1986  undistributed  earnings,  the 
deficit  must  be  carried  back  and  reduce 
earnings  and  profits  in  pre-1987  years  to 
determine  whether  any  earnings  remain 
to  support  treatment  of  the  distribution 
as  a  dividend.  To  the  extent  there  are 
earnings  remaining  in  one  or  more  pre- 
1987  years  after  a  deficit  is  carried  back, 
the  distribution  is  a  dividend.  Any 
remaining  amount  is  a  return  of  capital 
and  capital  gain.  It  would  be 
incongruous  to  adopt  a  rule  providing  a 
different  result  if  a  single  dollar  of  pre- 
1987  accumulated  profits  remains  in  a 
pre-1987  year  after  a  post-1986  deficit  is 
carried  back  than  if  the  deficit  carryback 
eliminated  all  pre-1987  accumulated 
profits  and  the  entire  distribution  were 
treated  as  a  return  of  capital. 

Another  commenter  argued  that  the 
interplay  among  §  1.902-2(b)(l)  (pre- 
1987  accumulated  deficit  carries  over  to 
become  the  opening  balance  of  post- 
1986  undistributed  earnings  pool)  and 
§  1.902-1  (b)(4)  (no  taxes  deemed  paid  if 
a  dividend  is  a  nimble  dividend)  of  the 
proposed  regulations,  and  section  960 
(incorporating  the  section  902  rules 
with  respect  to  deemed  inclusions 
under  subpart  F)  results  in  a  denial  of 
deemed  paid  taxes  to  a  U.S.  shareholder 
if  a  controlled  foreign  corporation  has 
both  a  pre-1987  accumulated  deficit  and 
post- 1986  earnings  and  profits  that  are 
entirely  subpart  F  income.  The 
commenter  suggests  that  regulations  be 
issued  under  section  960  to  provide, 
solely  for  purposes  of  that  section,  that 
accumulated  deficits  in  pre-1987 
accumulated  profits  will  not  carry  over 
into  the  post-1986  pool. 

The  IRS  cannot  adopt  the  rule  the 
commenter  suggests.  Congress  amended 
sections  902  and  960  in  1986 
specifically  to  eliminate  different 
earnings  and  profits  and  deemed  paid 
taxes  computations  for  purposes  of 
sections  902  and  960  Further,  in  the 
situation  the  commenter  posits,  the 
credits  are  deferred  but  not  permanently 
disallowed.  If  the  controlled  foreign 
corporation  earns  enough  post-1986 
income  to  eliminate  the  accumulated 
deficit,  any  distribution  or  deemed 
distribution  will  carry  with  it  a  ratable 
share  of  post-1986  foreign  income  taxes. 

A  commenter  argued  that  §  1.902- 
2(b)(2)  and  (3),  Example  1,  are  incorrect 
because  they  imply  that  annual  deficits 


in  pre-1987  accumulated  profits  were 
required  to  be  carried  back  under  pre- 
1987  section  902  regardless  of  how 
foreign  income  taxes  were  determined. 
The  commenter  argues  that  pre-1987 
section  902  requires  a  "correlation" 
between  accumulated  profits  as 
determined  under  U.S.  law  and  the 
foreign  law  method  by  which  foreign 
taxes  were  determined. 

The  IRS  disagrees  with  the  conunent 
and  the  proposed  regulation  has  not 
been  amended.  The  regulation  reflects 
the  IRS'  longstanding  position  that  in 
the  case  of  a  deficit  in  accumulated 
profits  of  a  foreign  corporation  for  a 
particular  pre-1987  year,  the  deficit  first 
reduces  prior  years'  accumulated  profits 
on  a  LIFO  basis  to  the  extent  thereof, 
and  then  the  remaining  deficit  reduces 
accumulated  profits  in  subsequent 
years.  That  rule  applies  regardless  of 
whether  foreign  law  permits  or  requires 
the  carryback  or  carryforward  of  losses. 
See  Revenue  Ruling  74-550  (1974-2 
C.B.  209)  and  Revenue  Ruling  87-72 
(1987-2  C.B.  170). 

Effect  on  Other  Documents 

The  following  revenue  ruling  is 
revoked  as  of  January  7,  1997: 

Revenue  Ruling  74-59.  1974-1  C.B. 
183. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
proposed  nilemaking  preceding  the 
regulations  was  issued  prior  to  March 
29,  1996,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Caren  Silver  Shein  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Q7A 


FpHoral     Uoaiator     I     Vnl      fi9      Mr.      d     /     T 


I  locrf  a  \i 


Ian  1 1  Qri; 


7      1  QQ7     /     Pill,: 


1  ri       W  r\rt  i  i  I  o  ♦  i  /■ 


Federal  Register  /  Vol.  62,  No.  4  /  Tuesday,  January  7,  1997  /  Rules  and  Regulations  927 


26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Authority.  26  U.S.C.  7805  *  *  * 
Section  1  902-1  also  issued  under  26 

U.S.C.  902(c)(7i. 

Section  1.902-2  also  issued  under  26 

U.S.C.  902(c)(7),  *  *  * 

§§  1 .902-1  and  i  .902-2    [Redesignated 
§§1.902-3  and  1.902^] 

Par.  2.  Sections  1.902-1  and  1.902-2 
are  redesignated  §§  1.902-3  and  1.902- 
4.  respectively. 

Par.  3.  Sections  1.902-0.  1.902-1  and 
1.902-2  are  added  to  read  as  follows: 

§  1 .902-0    Outline  of  regulations  provisions 
for  section  902. 

This  section  lists  the  provisions  under 
section  902. 

§  1 .  902- 1     Credit  for  domestic  corporate 
shareholder  of  a  foreign  corporation  for 
foreign  income  taxes  paid  by  the  foreign 
corporation. 

(a)  Definitions  and  special  effective  date. 

(1)  Domestic  shareholder. 

(2)  First-tier  corpwration, 

(3)  Second-tier  corporation. 

(4)  Third-tier  corporation. 

(5)  Example. 

(6)  Upper-  and  lower-tier  corporations. 

(7)  Foreign  income  taxes. 

(8)  Post-1986  foreign  income  taxes 
(i)  In  general. 

(ii)  Distributions  out  of  earnings  and  profits 
accumulated  by  a  lower-tier  corporation 
in  its  taxable  years  beginning  before 
January  1,  1987,  and  included  in  the 
gross  income  of  an  upp>er-tier 
corporation  in  its  taxable  year  beginning 
after  December  31.  1986, 

(iii)  Foreign  income  taxes  paid  or  accrued 
with  respect  to  high  withholding  tax 
interest, 

(9)  Post-1986  undistributed  earnings, 
(i)  In  general. 

(li)  Distributions  out  of  earnings  and  profits 
accumulated  by  a  lower-tier  corporation 
in  its  taxable  years  beginning  before 
January  1,  1987,  and  included  in  the 
gross  income  of  an  upper-tier 
corporation  in  its  taxable  year  beginning 
after  December  31 .  1986. 

(iii)  Reduction  for  foreign  income  tares 
paid  or  accrued. 

(iv)  Special  allocations. 

(10)  Pre-1987  accumulated  profits. 
(i)  Definition 

(ii)  Computation  of  pre-1987  accumulated 

profits 
(iii)  Foreign  income  taxes  attributable  to 

pre-1987  accumulated  profits 


(11)  Dividend. 

(12)  Dividend  received. 

(13)  Special  effective  date, 
(i)  Rule. 

(ii)  Example. 

(b)  Computation  of  foreign  income  taxes 

deemed  paid  by  a  domestic  shareholder, 
first-tier  corporation,  and  second-tier 
corpm  ration. 

(1)  General  rule. 

(2)  Allocation  rule  for  dividends 
attributable  to  post-1986  undistributed 
earnings  and  pre-1987  accumulated 
profits. 

(i)  Portion  of  dividend  out  of  post- 1986 

undistributed  earnings, 
(ii)  Portion  of  dividend  out  of  pre-1987 

accumulated  profits, 

(3)  Dividends  paid  out  of  pre-1987 
accumulated  profits 

(4)  Deficits  in  accumulated  earnings  and 
profits, 

(5)  Examples. 

(c)  Special  rules. 

(1)  Separate  computations  required  for 
dividends  from  each  first-tier  and  lower- 
tier  corporation. 

(i)  Rule. 

(ii)  Example. 

(2)  Section  78  gross-up. 

(i)  Foreign  income  taxes  deemed  paid  by  a 

domestic  shareholder, 
(ii)  Foreign  income  taxes  deemed  paid  by 

an  upper-tier  corporation. 
(iii)  Example. 

(3)  Creditable  foreign  income  taxes, 

(4)  Foreign  mineral  income 

(5)  Foreign  taxes  paid  or  accrued  in 
connection  with  the  purchase  or  sale  of 
certain  oil  and  gas. 

(6)  Foreign  oil  and  gas  extraction  income 

(7)  United  States  shareholders  of  controlled 
foreign  corpKjrations. 

(8)  Credit  for  foreign  taxes  deemed  paid  in 
a  section  304  transacaon, 

(9)  Effect  of  section  482  adjustments  on 
post-1986  foreign  income  taxes  and  post- 
1986  undistributed  earnings, 

(d)  Dividends  from  controlled  foreign 

corporations, 

(1)  General  rule, 

(2)  Look-through, 
(i)  Dividends. 

(ii)  Coordination  with  section  960. 

(3)  Dividends  distributed  ol   of  earnings 
accumulated  before  a  controlled  foreign 
corporation  became  a  controlled  foreign 
corporation. 

(i)  General  rule. 

(ii)  Dividend  distributions  out  of  earnings 
and  profits  for  a  year  during  which  a 
shareholder  that  is  currently  a  more- 
than-90-percent  United  States 
shareholder  of  a  controlled  foreign 
coqxjration  was  not  a  United  States 
shareholder  of  the  controlled  foreign 
corporation 

fe)  Information  to  be  furnished. 

ill  fc^xamples. 

(g)  Effective  date. 


§  1  902-2     Treatment  of  deficits  in  post-  J  986 
undistributed  earnings  and  pre-J987 
accumulated  profits  of  a  first-,  second-,  or 
third-tier  corporation  for  purposes  of 
computwg  an  amount  of  foreign  taxes 
deemed  paid  §  1  902-1 

(ai  Carryback  of  deficits  in  post-1986 

undistributed  earnings  of  a  first-,  second- 
er third-tie-  corporation  to  pre-effective 
date  taxable  years. 
(l)Rule, 
(2)  Examples 
(b)  Carryforward  of  deficits  in  pre-1987 
accumulated  profits  of  a  firs'.-,  second-. 
or  third-tier  corporation  to  post-1986 
undistnbuted  earning?  for  purposes  of 
section  902, 

(1)  General  rule 

(2)  Effect  of  prt    ■ffecti\f  date  deficit. 

(3)  Examples 

^  7  902-3     Credit  (or  domestic  corporate 
shareholder  of  a  foreign  corporation  for 
foreign  income  taxes  paid  wth  respect  to 
accumulated  profits  of  taxable  wears  of  the 
foreign  cnrporatinn  beginning  before  Icnuary- 
1.  198-' 

(a)  Definitions, 

(1)  Domestic  shareholder. 

(2)  First-tier  corporation, 

(3)  Second-tier  corporation. 

(4)  Third-tier  corporation, 

(5)  Foreign  income  taxes, 

(6)  Dividend 

(7)  Dividend  received. 

(b)  Domestic  shareholder  owning  stock  m  a 
first-tier  corporation. 

(1)  In  general 

(2)  Amount  of  foreign  taxes  dee.T.ed  paid 
by  a  domestic  shareholder 

!c]  First-tier  corporation  owning  stock  in  a 
second-tier  corporation 

(1)  In  general, 

(2)  Amount  of  foreign  taxe«.  deemed  paid 
by  a  first-tier  corporation 

(d)  Secxind-tier  corporation  owning  stock  in 

a  third-tier  corporation, 

(1)  In  general 

(21  .\mount  of  foreign  taxes  deemed  paid 
by  a  second-tier  corporation 

(e)  Determination  of  accumulated  profits  of  a 

foreign  corporation, 
(H  Taxes  paid  on  or  with  respect  to 

accumulated  profits  of  a  foreign 

corporation 
(gl  Determination  of  earnings  and  profits  of 

a  foreign  corporation 
!l)  Taxable  year  to  which  settin.'-,  9^2  cces 

not  apply 

(2)  Taxable  year  to  which  section  963 
applies, 

(3)  Time  and  manner  of  making  c  hoice, 

(4)  Determination  by  district  diret  tor, 
(h)  Source  of  income  from  l~irst-tier 

corporation  a^d  country  to  which  tax  is 
deemed  paid 

(1)  •Sou'-ce  of  income 

(2)  Country  to  which  taxes  deemed  paid. 
(i)  United  Kingdom  income  taxes  paid  with 

respect  fc  royalties, 
(j)  Information  to  be  famished, 
(k)  Uiustratiocs 
(1)  Effective  date 
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a  1  90J-4     HuIps  for  distributions 
attributable  to  accumulated  profits  for 
taxable  years  in  which  a  first-tier  corporation 
was  a  less  developed  cntintr\  corporation. 

|<i)  In  gtMicnil. 

(b)  (lonihiiu'd  (listrihutiDns 

(l)  Uistrihutions  of  a  first-tier  corporation 
attributiible  to  certain  distributions  from 
second-  or  third-tier  corporations. 

(d)  llhistr;ition>. 

§  1.902-1    Credit  for  domestic  corporate 
shareholder  of  a  foreign  corporation  for 
foreign  income  taxes  paid  by  the  foreign 
corporation. 

(a)  Dvfinitinns  and  special  effective 
date.  For  purposes  of  .se(.tion  902.  this 
se<;ti()n.  and  *?  1  9()l;-2.  the  definitions 
provided  in  jiariigraphs  (a)  (1)  through 
( 12)  of  this  section  and  the  special 
effective  date  of  pardgraph  (a)(13)  of  this 
section  apply 

(1)  [')nijwstir  shareholder,  in  the  case 
of  dividends  received  bv  a  domestic 
corporation  from  a  foreiviii  corporation 
after  December  il.  I'WH.  the  term 
domestic  shareholder  means  a  domestic 
corporation,  other  than  an  S  corporation 
as  defined  in  .section  l.'^fil(a),  that  owns 
at  least  10  percent  ot  the  voting  stock  of 
the  foreign  corporation  at  the  time  the 
domestic  corporation  receives  a 
dividend  from  that  foreign  corporation. 

(2)  First-tier  (nrf)nration  In  the  case  of 
dividends  received  by  a  domestic 
shareholder  from  a  foreign  corporation 
in  a  ta.xable  year  beginning  after 
December  11.  iqSfi.  the  term  first-tier 
corporation  means  a  foreign 
corporation,  at  least  10  percent  of  the 
voting  stock  of  which  is  owned  by  a 
domestic  shareholder  at  the  time  the 
domestic  shareholder  receives  a 
dividend  from  that  foreign  corporation. 
The  term  first-tier  corporation  also 
inrdudes  a  DI.SC  or  former  DISC  but 
only  with  respect  to  dividends  from  the 
DLSC  or  former  DISC  tbat  are  treated 
under  se<:tions  8F)lla)(2)(D)  and 
8f)2(a)(2)  as  income  from  sources 
without  the  United  States. 

(1)  Secnnd-tier  corporation.  In  the 
case  of  dividends  paid  to  a  first-tier 
corporation  b\  a  foreign  corporation  in 
a  taxable  year  beginning  after  December 
31,  1986,  the  foreign  corporation  is  a 
second-tier  corporation  if,  at  the  time  a 
first-tier  corporation  rei  eives  a  dividend 
from  that  foreign  corporation,  the  first- 
tier  corporation  owns  at  least  10  percent 
of  the  foreign  corporation's  voting  stock 
and  the  product  of  the  following  equals 
at  least  5  [)ercent — 

(i)  The  pen.entage  ot  voting  stock 
owned  by  the  domestic  shareholder  in 
the  first-tier  corporation:  nmltipiied  by 

(ii)  The  percentage  of  voting  stock 
owned  by  the  first-tier  corporation  in 
the  ";e(  ond-tier  corporation. 


(4)  Third-tier  corporation.  In  the  case 
of  dividends  paid  to  a  second-tier 
corporation  by  a  foreign  corporation  in 
a  taxable  year  beginning  after  December 
31,  1986,  a  foreign  corporation  is  a 
third-tier  corporation  if,  at  the  time  a 
second-tier  corporation  receives  a 
dividend  from  that  foreign  corporation, 
the  second-tier  corporation  owns  at  least 
10  percent  of  the  foreign  corporation's 
voting  stock  and  the  product  of  the 
following  equals  at  least  .5  percent — 

(i)  The  percentage  of  voting  stock 
owned  by  the  domestic  shareholder  in 
the  first-tier  corporation;  multiplied  by 

(ii)  The  percentage  of  voting  stock 
owned  by  the  first-tier  corporation  in 
the  second-tier  corporation:  multiplied 
by 

(iii)  The  percentage  of  voting  stock 
owned  by  the  second-tier  corporation  in 
the  third-tier  corporation. 

(5)  Example.  Tne  following  example 
illustrates  the  ownership  requirements 
of  paragraphs  (a)  (1)  through  (4)  of  this 
section: 

Example,  (i)  Domestic  corporation  M  own.s 
30  percent  of  the  voting  stock  of  foreign 
corporation  A  on  January  1 ,  1991 .  and  for  all 
periods  thereafter.  Corporation  .\  owns  40 
percent  of  the  voting  stock  of  foreign 
corporation  B  on  January  1.  1991,  and 
continues  to  own  that  stock  until  June  1, 
1991,  when  Corporation  A  sells  its  stock  in 
(Corporation  B.  Both  Corporation  A  and 
Corporation  B  use  the  calendar  year  as  the 
taxable  year.  Corporation  B  pays  a  dividend 
out  of  its  post-1986  undistributed  earnings  to 
Corporation  A,  which  Corporation  A  receives 
on  February  16, 1991.  Corp<jrafion  A  pays  a 
dividend  out  of  its  post-198b  undistributed 
earnings  to  Corporation  M.  which 
Corporation  M  receives  on  lanuary  20,  1992. 
Corporation  M  uses  a  fiscal  year  ending  on 
June  30  as  the  taxable  year. 

(ii)On  February  16.  1991,  when 
Corporation  B  pays  a  dividend  to  Corporation 
A,  Corporation  M  satisfies  the  10  percent 
stock  ownership  requirement  of  paragraphs 
(a)  (1)  and  (2)  of  this  section  with  respect  to 
Corporation  A.  Therefore,  CCorporation  A  is  a 
first-tier  corporation  within  the  meaning  of 
paragraph  (a)(2)  of  this  section  and 
Corporation  M  is  a  dome,stic  shareholder  of 
Corporation  A  within  the  mciining  of 
paragraph  (a)(1)  of  this  section   Also  on 
February  16,  1991,  Corporation  B  is  a  second- 
tier  corporation  within  the  meaning  of 
paragraph  (a)(3)  of  this  section  Iwcause 
CorjMjration  A  owns  at  least  10  percent  of  its 
voting  stock,  and  the  percentage  of  voting 
stock  owned  by  Corporation  M  in 
(Corporation  A  on  February  16. 1991  (30 
percent)  multiplied  by  the  pcrrenlage  of 
voting  stock  owned  by  Corporation  A  in 
(Corporation  B  on  February  16.  19m  (40 
percent)  equals  12  percent.  (Corporation  A 
shall  be  deemed  to  have  paid  foreign  income 
taxes  of  (Corporation  B  with  resp"  .t  to  the 
dividend  received  from  (Corporation  B  on 
Febmary  16,  1991. 

(iii)  On  January  20, 1992,  Corporation  M 
satisfies  the  lO-pcrcent  stock  ownership 


requirement  of  paragraphs  (a)(1)  and  (2)  of 
this  section  with  respect  to  (Corporation  A. 
Therefore,  (Corporation  A  is  a  first-tier 
corporation  within  the  meaning  of  paragraph 
(a)(2)  of  this  section  and  (Corporation  M  is  a 
domestic  shareholder  within  the  meaning  of 
paragraph  (a)(1)  of  this  section.  Accordingly, 
for  its  taxable  year  ending  on  |une  30.  1992, 
Corp(jration  M  is  deenieti  to  have  paid  a 
portion  of  the  post-1986  foreign  income  taxes 
paid,  accrued,  or  deemed  to  be  paid,  bv 
Corporation  A  Those  taxes  will  include  taxes 
paid  by  (Corporation  B  that  were  deemed  paid 
by  Corporation  A  with  respect  to  the 
dividfmd  paid  by  (Corporation  B  to 
Corporation  A  on  Februarv  16.  1991,  even 
though  Corporation  B  is  no  longer  a  second- 
tier  corporation  with  respect  to  (Corporations 
A  and  M  on  Januiry  20,  1992.  and  has  not 
been  a  second-tier  corporation  with  respect 
to  Corporations  A  and  M  at  any  time  during 
the  taxable  years  of  Corporations  A  and  M 
that  include  January  20,  1992. 

(fi)  Upper-  and  lower-tier 
corporations.  In  the  case  of  a  third-tier 
corporation,  the  term  upper-tier 
corporation  means  a  first-  or  .second-tier 
corporation.  In  the  case  of  a  set:ond-tier 
corporation,  the  term  upper-tier 
corporation  means  a  first-tier 
corporation.  In  the  case  of  a  first-tier 
corporation,  the  term  lower-tier 
corporation  means  a  second-  or  third- 
tier  corporation  In  the  case  of  a  second- 
tier  corporation,  the  term  lower-tier 
corporation  means  a  third-tier 
corporation. 

(7)  Foreign  income  taxes.  The  term 
foreign  income  taxes  means  income,  war 
profits,  and  excess  profits  taxes  as 
defined  in  §  1.901-2(a),  and  taxes 
included  in  the  term  income,  war 
profits,  and  excess  profits  taxes  by 
reason  of  section  903,  that  are  imposed 
by  a  foreign  country  or  a  possession  of 
the  United  States,  including  any  such 
taxes  deemed  paid  by  a  foreign 
corporation  under  this  section.  Foreign 
income,  war  profits,  and  excess  profits 
taxes  shall  not  include  amounts 
ext:luded  from  the  definition  of  those 
taxes  pursuant  to  .section  901  and  the 
regulations  under  that  section.  See  also 
paragraphs  (c)(4)  and  (5)  of  this  section 
(concerning  foreign  taxes  paid  with 
respect  to  foreign  mineral  income  and  in 
connection  with  the  purchase  or  sale  of 
oil  and  gas). 

(8)  Post-1986  foreign  income  taxes — 
(i)  In  general.  Except  as  provided  in 
paragraphs  (a)(10)  and  (13)  of  this 
section,  the  term  post-1986  foreign 
income  taxes  of  a  foreign  corporation 
means  the  sum  of  the  foreign  income 
taxes  paid,  accrued,  or  deemed  paid  in 
the  taxable  year  of  the  foreign 
corporation  in  which  it  distributes  a 
dividend  plus  the  ioreign  int:ome  taxes 
paid,  ai:(;rued,  or  dtjemed  paid  in  the 
foreign  corporation's  prior  taxable  years 
beginning  after  December  31,  1986,  to 
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the  extent  the  foreign  taxes  were  not 
paid  or  deemed  paid  bv  the  foreign 
corporation  on  or  with  respect  to 
earnings  that  in  prior  taxable  years  were 
distributed  to,  or  otherwise  included 
(e.g.,  under  sections  ,304,  ,3fi7(b).  551. 
951(a),  1248  or  1293)  in  the  income  of. 
a  foreign  or  domestic  .shareholder. 
Except  as  provided  in  paragraph  (b)(4) 
of  this  section,  foreign  taxes  paid  or 
deemed  paid  by  the  foreign  corporation 
on  or  with  respect  to  earnings  that  were 
distributed  or  otherwi.se  removed  from 
post-198R  undistributed  earnings  in 
prior  post-1986  taxable  years  shall  be 
removed  from  post- 1986  foreign  income 
taxes  regardless  of  whether  the 
shareholder  is  eligible  to  compute  an 
amount  of  foreign  taxes  deemed  paid 
under  section  902,  and  regardless  of 
whether  the  shareholder  in  fact  chose  to 
credit  foreign  income  taxes  under 
section  901  ior  the  year  of  the 
distribution  or  inclusion.  Thus,  if  an 
amount  is  distributed  or  deemed 
distributed  by  a  foreign  corporation  to  a 
United  States  person  that  is  not  a 
domestic  shareholder  within  the 
meaning  of  paragraph  (a)(1)  of  this 
section  (e.g..  an  individual  or  a 
corporation  that  owns  less  than  10%  of 
the  foreign  corporation's  voting  stock), 
or  to  a  foreign  person  that  does  not  meet 
the  definition  of  a  first-  or  second-tier 
corporation  under  paragraph  (a)(2)  or  (3) 
of  this  section,  then  although  no  foreign 
income  taxes  shall  be  deemed  paid 
under  section  902,  foreign  income  taxes 
attributable  to  the  distribution  or 
deemed  distribution  that  would  have 
been  deemed  paid  had  the  shareholder 
met  the  ownership  requirements  of 
paragraphs  (a)(1)  through  (4)  of  this 
section  shall  be  removed  from  post-198G 
foreign  income  taxes.  Further,  if  a 
domestic  shareholder  chooses  to  deduct 
foreign  taxes  paid  or  accrued  for  the 
taxable  year  of  the  distribution  or 
inclusion,  it  shall  nonetheless  be 
deemed  to  have  paid  a  proportionate 
share  of  the  foreign  corporation's  post- 
1986  foreign  income  taxes  under  section 
902(a),  and  the  foreign  taxes  deemed 
paid  must  be  removed  from  post-1986 
fortMgn  income  taxes.  In  the  case  of  a 
foreign  corporatiori  the  foreign  income 
taxes  of  which  are  determined  based  on 
an  accounting  period  of  less  than  one 
year,  the  term  year  means  that 
accounting  period.  See  sections 
441(b)(3)  and  443. 

(ii)  Distributions  out  of  earnings  and 
profits  accumulated  by  a  lower-tier 
corporation  in  its  taxable  years 
beginning  before  January  1.  1987.  and 
included  in  the  gross  income  of  an 
upper-tier  corporation  in  its  taxable 
year  beginning  after  December  31,  1 986. 


Post-1986  foreign  income  taxes  shall 
include  foreign  income  taxes  that  are 
deemed  paid  by  an  upper-tier 
corporation  with  respect  to  distributions 
from  a  lower-tier  corporation  out  of 
iionpreviously  taxed  pre-1987 
accumulated  profits,  as  defined  in 
paragraph  (a)(l())  of  this  section,  that  are 
received  by  an  upper-tier  corporation  in 
any  taxable  year  of  the  upper-tier 
corporation  beginning  after  December 
31,  1986,  provided  the  upper-tier 
corporation's  earnings  and  profits  in 
that  year  are  in(  luded  in  its  post- 1986 
iHidistributed  earnings  vmder  paragraph 
(a)lMl  of  this  section.  Foreign  income 
taxes  deemed  paid  with  respect  to  a 
distribution  of  pre-1987  accumulated 
profits  shall  be  translated  from  the 
functional  currency  of  the  lower-tier 
corporation  into  dollars  nt  the  spot 
exchange  rate  in  effect  on  the  date  ot  the 
distribution.  To  determine  the  character 
of  the  earnings  and  profits  and 
associated  taxes  for  foreign  tax  credit 
limitation  purposes,  .see  section  904  and 
5?1.904-7(a). 

(iii)  Foreign  income  taxex  paid  or 
accrued  with  respect  to  high 
withholding  tax  interest.  Post- 1986 
foreign  income  taxes  shall  not  include 
foreign  income  taxes  paid  or  at  (.rued  by 
a  noncontrolied  section  902  corporation 
(as  defined  in  section  904(d)(2)(E)(i)) 
with  respect  to  high  withholding  tax 
interest  (as  defined  in  section 
904(d)(2)(B))  to  the  extent  the  foreign 
tax  rate  imposed  on  such  interest 
exceeds  5  percent.  See  section 
904(d)(2)(E)(ii)  and  §  1.904-4(g)(2)(iii). 
The  reduction  in  foreign  income  taxes 
paid  or  accrued  by  the  amount  of  tax  in 
excess  of  5  percent  imposed  on  high 
withholding  tax  interest  income  must  be 
computed  in  functional  current, v  before 
foreign  income  taxes  are  translated  into 
I'.S.  dollars  and  included  in  post-1986 
foreign  income  taxes. 

(9)'  Posf-jyflfi  undistributed 
earnings — (i)  In  general.  Except  as 
provided  in  paragraphs  (a)  (10)  and  (13) 
of  this  section,  tlie  term  post-1986 
undistributed  earnings  moans  the 
amount  of  the  earnings  and  profits  of  a 
foreign  corporation  (computed  in 
accordance  with  sections  964(a)  and 
986)  accumulated  in  taxable  years  of  the 
foreign  (xirporation  beginning  after 
December  3 1 .  1986,  determined  as  of  the 
(lose  of  the  taxable  year  of  the  foreign 
corporation  in  which  it  distributes  a 
dividend,  Post-1986  undistributed 
earnings  shall  not  be  reduced  by  reason 
of  any  earnings  distributed  or  otherwise 
included  in  income,  for  example  under 
section  304,  367(b).  551,  95Ua),  1248  or 
129.3,  during  the  taxable  year.  Fost-1986 
undistributed  earnings  shall  be  reduced 
to  account  for  distributions  or  deemecf 


distributions  that  reduced  earnings  and 
profits  and  inclusions  that  resulted  in 
previously-taxed  amounts  described  in 
section  959((:)  (1)  and  (2)  or  section 
1293((:|  in  prior  taxable  years  beginning 
after  December  31,  1986'  Thus,  post- 
1986  ufidi.stributed  earnings  shall  not  be 
reduced  to  the  extent  of  the  ratable 
share  of  a  controlled  foreign 
corporation's  subpart  F  income,  as 
defined  in  section  952,  attributable  to  a 
shareholder  that  is  not  a  United  States 
sliareholder  within  the  meaning  of 
section  951(b)  or  section  953(c)(1)(A). 
because  that  amount  has  not  been 
included  in  a  shareholder's  gross 
income.  Post-1986  undistributed 
earnings  shall  l)e  reduced  as  provided 
herein  regardless  of  whether  anv 
shareholder  is  deemed  to  have  paid  any 
foreign  ta.xes.  and  regardless  of  whether 
any  domestic  shareholder  chose  to 
claim  a  foreign  tax  credit  under  sei:tion 
901(a)  ior  the  year  of  the  distribution. 
For  rules  on  t:arr\'backs  and 
carrvforwards  of  deficits  ami  their  effect 
on  post- 1986  undistributed  earnings,  see 
i;  1 .902-2.  In  the  case  of  a  foreign 
corporation  the  foreign  income  taxes  of 
which  are  computed  based  on  an 
accounting  period  of  less  than  one  year, 
the  term  year  means  that  accounting 
period.  See  sections  441(b)(3)  and  443. 

(ii)  Distributions  out  of  earnings  and 
profits  accumulated  bv  a  lower-tier 
corporation  in  its  taxable  years 
beginning  before  January  I.  19fl7.  and 
included  in  the  gross  income  of  an 
upper-tier  corporation  in  its  taxable 
year  beginning  after  December  31.1  ^Hfi 
Distributions  by  a  lower-tier  corpo.'-ation 
out  of  non-previously  taxed  pre-1987 
accumulated  profits,  as  defined  in 
paragraph  (a)(10)  of  this  section,  that  are 
received  bv  an  upper-tier  corporation  in 
any  taxable  yt;ar  of  the  upper-tier 
corporation  beginning  after  I3eceniber 
31.  1986,  shall  be  treated  as  post-1986 
undistributed  earnings  of  the  upper-tier 
corporation,  provided  the  upper-tier 
corporation's  earnings  and  profits  for 
that  voarare  included  in  its  post-1986 
undistributed  earnings  under  paragraph 
(a)(9)(i)  of  this  section  To  determine  the 
character  of  the  earnings  and  profits  and 
associated  taxes  for  foreign  tax  credit 
limitation  purposes,  see  section  904  and 
t;  1.904-7{a). 

(iii)  Reduction  for  foreign  income 
taxes  paid  or  accrued.  In  computing 
post-1986  undistributed  earnings, 
earnings  ami  profits  shall  be  reduced  by 
foreign  income  taxes  paid  or  at  crued 
regardless  of  whether  the  taxes  are 
creditable   Thus,  earnings  and  profits 
shall  be  reduced  bv  foreign  income 
taxes  paid  with  respect  to  high 
withholding  tax  interest  even  though  a 
portion  of  the  taxes  is  not  creditable 
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pursuant  to  se<:tion  904(dl(2)(E)(ii)  and 
is  not  included  in  p()st-198f)  foreign 
income  ta.xes  imdor  paragraph  (a)(H)(iii) 
of  this  section.  Earnings  and  profits  of 
an  upper-tier  corporation,  however, 
shall  not  he  reduced  hy  foreign  income 
taxes  paid  hy  a  lower-tier  i:orporatton 
and  deemed  to  have  heen  paid  hv  the 
upper-tier  corporation. 

(iv)  Spi'cuil  nllocation^^.  Tin-'  'i-rm 
post-198f')  undistrihuted  earnings  means 
the  total  amount  of  the  earnings  of  the 
corporation  determined  at  the  corporate 
level.  Special  allocations  of  earnings 
and  taxes  to  particular  shareholders, 
whether  required  or  permitted  hy 
foreign  law  or  a  shareholder  agreement, 
shall  be  disregarded.  If,  however,  the 
(Commissioner  establishes  that  there  is 
an  agreement  to  pay  dividends  only  out 
of  earnings  in  the  sejjarate  (  ategories  for 
passive  or  high  withholding  tax  interest 
income,  then  only  taxes  imposed  on 
passive  or  high  withholding  tax  interest 
earnings  shall  be  treated  as  r»dated  to 
the  dividend.  See  i^  l.q04-fi(a!(2). 

(10)  Prf^-1987  acnimulntpd  profits— [i) 
Definition.  The  term  pre- 1987 
accumulated  profits  means  the  amount 
•f  the  earnings  and  profits  of  a  foreign 
I  jrporation  computed  in  accordance 
with  section  902  and  attributable  to  its 
taxable  years  beginning  before  lanuary 
1,  1987.  If  the  special  effective  date  of 
paragraph  (a)(13)  of  this  section  applies, 
pre-19a7  accumulated  profits  also 
includes  any  earnings  and  profits 
(computed  in  accordance' with  sections 
964(a)  and  986)  attributable  to  the 
foreign  corporations  taxable  years 
beginning  after  December  31,  1986.  but 
before  the  first  dav  of  the  first  taxable 
year  of  the  foreign  corporation  in  which 
the  ownership  rec^uirements  of  section 
902(c)(3)(B)  and  paragraphs  (a)  (1) 
through  (4)  of  this  section  are  met  with 
respect  to  that  corporation. 

(li)  Computation  of  prp-1987 
accumuUited  profits.  Pre-1987 
accumulated  profits  must  be  computed 
under  United  States  principles 
governing  the  computation  of  earnings 
and  profits.  Pre-1987  accumulated 
profits  are  determined  at  the  corporate 
level.  Spec.ial  allocations  of 
accumulated  profits  and  taxes  to 
particular  shareholders  with  respect  to 
distributions  of  pre-1987  accumulated 
profits  in  taxable  years  [)eginning  after 
[December  31,  1986,  whether  required  or 
permitted  by  foreign  law  or  a 
shareholder  agreement,  shall  be 
disregarded.  Pre-19a7  ace  umulated 
profits  of  a  particular  year  shall  be 
reduced  by  amounts  distributed  from 
those  accumulated  profits  or  otherwise 
included  in  i'lcome  from  those 
accumulated  profits,  for  example  under 
sections  304,  367(b),  551.  951(a).  1248 


or  1293.  If  a  deficit  in  post-1986 
undistributed  earnings  is  carried  back  to 
offset  pre-1987  accumulated  profits,  pre- 
1987  accumulated  profits  of  a  particular 
taxable  year  shall  be  reduced  b\  the 
amount  of  the  deficit  carried  back  to 
that  year.  See  §  1.902-2.  The  amount  of 
a  distribution  out  of  pre-1987 
accumulated  profits,  and  the  amount  of 
foreign  income  taxes  deemed  paid 
under  section  902,  shall  be  determined 
and  translated  into  United  States  dollars 
by  applying  the  law  as  in  effet  t  prior  to 
the  effective  date  of  the  Tax  Reform  Act 
of  1986.  See  §§  1.902-3.  1.902-4  and 
1.964-1. 

(iii)  Foreign  income  taxes  attributable 
to  pre- J  987  accumulated  profits.  The 
term  pre-1987  foreign  income  taxes 
means  any  foreign  income  taxes  paid, 
accrued,  or  deemed  paid  by  a  foreign 
corporation  on  or  with  respect  to  its  pre- 
1987  accumulated  profits.  Pre-1987 
foreign  income  taxes  of  a  particular  year 
shall  be  reduced  by  the  amount  of  taxes 
paid  or  deemed  paid  by  the  foreign 
corporation  on  or  with  respect  to 
amounts  distributed  or  otherwise 
included  in  income  from  pre-1987 
accumulated  profits  of  that  year.  Thus, 
pre-1987  foreign  income  taxes  shall  be 
reduced  by  the  amount  of  taxes  deemed 
paid  by  a  domestic  shareholder 
(regardless  of  whether  the  shareholder 
chose  to  credit  foreign  income  taxes 
under  section  901  for  the  year  of  the 
distribution  or  inclusion)  or  a  first-tier 
or  second-tier  corporation,  and  by  the 
amount  of  taxes  that  would  have  been 
deemed  paid  had  any  other  shareholder 
been  eligible  to  compute  an  amount  of 
foreign  taxes  deemed  paid  under  section 
902.  Foreign  income  taxes  deemed  paid 
with  respect  to  a  distribution  of  pre- 
1987  accumulated  profits  shall  be 
translated  from  the  functional  currency 
of  the  distributing  corporation  into 
United  States  dollars  at  the  spot 
exchange  rate  in  effect  on  the  date  of  the 
distribution. 

(11)  Dividend.  For  purposes  of  section 
902,  the  definition  of  the  term  dividend 
in  section  316  and  the  regulations  under 
that  section  applies.  Thus,  for  example, 
distributions  and  deemed  distributions 
under  sections  302,  3U4.  305(b)  and 
367(b)  that  are  treated  as  dividends 
within  the  meaning  of  section  301(c)(1) 
also  are  dividends  for  purposes  of 
section  902.  In  addition,  the  term 
dividend  includes  deemed  dividends 
under  se<:tions  551  and  1248,  hut  not 
deemed  inclusions  under  sections 
951(a)  and  1293.  For  niles  concerning 
excess  distributions  from  section  1291 
funds  that  are  treated  as  dividends 
solely  for  foreign  tax  credit  purposes, 
(see  Regulation  Project  INT1.-656-87 


published  in  1992-1  C.B.  1124:  see 

S  601. 601(d)(2)(ii)(fo)  of  this  chapter). 
(12)  Dividend  received.  A  dividend 
shall  be  considered  received  for 
purposes  of  section  902  when  the  cash 
or  other  property  is  unqualifiedly  made 
subject  to  the  demands  of  the 
distributee.  See  §  1.301-l(b).  A 
dividend  also  is  considered  received  for 
purposes  of  section  902  when  it  is 
deemed  received  under  .section  304, 
3fi7(b),  551,  or  1248. 

■     (13)  Special  effective  date—([]  Rule.  If 
the  first  day  on  which  the  ownership 
requirements  of  section  902(c)(3)(B)  and 
paragraphs  (a)(1)  through  (4)  of  this 
section  are  met  with  respect  to  a  foreign 
corporation,  without  regard  to  whether 
a  dividend  is  distributed,  is  in  a  taxable 
year  of  the  foreign  corporation 
beginning  after  December  31,  1986, 
then — 

(A)  The  post- 1986  undistributed 
earnings  and  post-1986  foreign  income 
taxes  of  the  foreign  corporation  shall  be 
determined  by  taking  into  account  only 
taxable  years  beginning  on  and  after  the 
first  day  of  the  first  taxable  year  of  the 
foreign  corporation  in  which  the 
ownership  requirements  are  met, 
including  subsequent  taxable  years  in 
which  the  ownership  requirements  of 
section  902(c)(3)(B)  and  paragraphs 
(a)(1)  through  (4)  of  this  section  are  not 
met;  and 

(B)  Earnings  and  profits  accumulated 
prior  to  the  first  day  of  the  first  taxable 
year  of  the  foreign  corporation  in  which 
the  ownership  requirements  of  section 
902(c)(3)(B)  and  paragraphs  (a)(1) 
through  (4)  of  this  section  are  met  shall 
be  considered  pre-1987  accumulated 
profits. 

(ii)  Example.  The  following  example 
illustrates  the  special  effective  date 
rules  of  this  paragraph  (a)(13): 

Example  As  of  Decemt)er  ,31,  1991.  and 
since  its  incorporation,  foreign  corporation  A 
has  owned  100  percent  of  the  stock  of  foreign 
corporation  B.  Corporation  B  is  not  a 
controlled  foreign  corporation.  Corporation  B 
uses  the  calendar  year  as  its  taxable  vear.  and 
its  functional  currency  is  the  u.  Assume  lu 
equals  SI  at  all  relevant  times.  On  April  1, 
1992,  Corporation  B  pays  a  200u  dividend  to 
C^orporation  A  and  the  ownership 
requirements  of  .section  902(c)(3)(B)  and 
paragraphs  {a)(l)  through  (4)  of  this  section 
are  not  met  at  that  time.  On  July  1,  1992, 
domestic  corporation  M  purchases  10  percent 
of  the  Corporation  B  stock  from  Corporation 
A  and,  for  the  first  time.  Corporation  B  mt^ts 
the  ownership  requirements  of  s-ection 
902(c)(3)(B)  and  paragraph  (a)(2)  of  this 
section.  Corporation  M  uses  the  calendar  year 
as  its  taxable  year.  Corporation  B  does  not 
distribute  any  dividends  to  CCorporation  M 
during  1992.  For  its  taxable  year  ending 
December  ;n,  1992,  Corporation  B  has  500u 
of  earnings  and  profits  (after  foreign  taxes  but 
before  taking  into  account  the  200u 
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distriiiiition  to  C;orporati()n  A)  nnd  pays  lOOu 
of  foreign  inrome  taxes  that  is  equal  to  SlOO. 
Pursuant  to  paragraph  (a)(13)(i)  of  thi-; 
section.  Corporation  B's  post-1 98b 
luulistributcd  earnings  and  post-198ii  foreign 
income  taxes  will  include  earnings  and 
profits  and  foreign  income  taxes  attributahle 
to  Corporation  B's  entire  1992  taxaljh'  vear 
ami  all  taxable  years  thereafter.  Thus,  the 
April  1.  1992.  dividend  to  Corporation  A  will 
reduce  post- 1986  undistributed  earnings  to 
300u  (500u-200u)  under  paragraph  (a)(9)(i) 
of  this  section.  The  foreign  income  taxes 
attrri)utable  to  the  amount  distributed  as  a 
dividend  to  Corporation  A  will  not  be 
creditable  because  Corporation  A  is  not  a 
domestic  shareholder.  Post-1986  foreign 
income  taxes,  howe\er.  will  hv  reduted  In 
the  amount  of  foreign  taxes  attributable  to  the 
dividend.  Thus,  as  of  the  beginning  of  1993, 
Corporation  B  has  $60  (S10O-|Sl00x40% 


(200u/500u)l)  of  iX)st-1986  foreign  income 
ta.xes.  See  paragraphs  (a)(8)(i)  and  (bill)  of 
this  section. 

(b)  Cninputation  nt  fnrt'ign  inronit 
taxes  deenwd  paid  bv  a  dnmestir 
shareholder,  first-tier  rnrporation.  and 
second-tier  corporation— { 1 )  General 
rule.  U  a  foreign  corporation  pnvs  n 
dividend  in  nny  taxable  year  out  of  post- 
1986  undistributed  earnings  to  a 
shareholder  that  is  a  domestic 
shareholder  or  an  upper-tier  corporation 
at  the  time  it  receives  the  dividend,  the 
recipient  shall  be  deemed  to  have  paid 
the  same  proportion  of  any  post- 1986 
foreign  income  ta.xes  paid,  act  rued  or 
deemed  paid  by  the  distributing 
corporation  on  or  with  respect  to  post- 
1986  undistribute(.  earnings  which  the 


amount  of  the  dividend  out  of  post-1986 
undistributed  earnings  (determined 
without  regard  to  the  gross-up  under 
.section  78)  bears  to  the  amount  of  the 
distributing  corporation's  posf-1986 
undistributed  earnings.  An  upper-tier 
corporation  shall  not  tx'  tMiiitied  to 
'  oni[)ute  an  amount  of  foreign  taxes 
deemed  paid  on  a  d!\  idend  from  a 
lower-tier  corporation,  however,  unless 
the  ownership  requirements  of 
})aragraphs  (a)  (1)  through  (4)  ot  this 
sec  tion  are  met  at  each  tier  at  the  time 
the  upper-tier  corporation  receives  the 
dividend  Foreign  income  taxes  deemed 
[)ai(i  b\  a  domestif.  shareholder  or  an 
upper-tur  corporation  must  be 
computed  under  the  following  formula: 


Foreign  income  taxes  deemed  paid  by 

domestic  shareholder  (or  upper-tier' 

corporation) 


Post-1986  foreign  income  ta.xes  of 

first-tier  corporation  (or  lower-lier 

corporation) 


Llividend  paid  to  domestic  share- 
holder (or  upper-tier  corporation)  bv 
first-tier  corporation  (or  lower-tier' 
corporation) 

Post-1986  undistributed  earnings  of 
first-tier  corporation  (or  lower-tier 

corporation) 


(2)  Allocation  rule  for  dividends 
attributable  to  post- 1986  undistributed 
earnings  and  pre-1987  accumulated 
profits — (i)  Portion  of  dividend  out  of 
post- 1986  undistributed  earnings. 


Dividends  will  be  deemed  to  be  paid 
first  out  of  post-1986  undistributed 
earnings  to  the  extent  thereof  If 
dividends  exceed  post-1986 
undistributed  earnings  and  di\  idends 


are  paid  to  more  than  one  shareholder, 
then  the  dividend  to  each  shareholder 
shall  he  deemed  \d  be  paid  pro  rata  out 
of  post-1986  undistributed  earnings, 
computed  as  follows: 


Portion  of  Dividend  to  a  Shareholder  At- 
tributable to  Post-1986  Undistributed 
Earnings 


Post-1986  Undistributed 
Earnings 


Di\  idends  to 
Shareholder 


Total  Dividenus  Paid  To  al!  Shareholders 


(ii)  Portion  of  dividend  out  of  pre- 
1987  accumulated  profits  After  the 
portion  of  the  dividend  attributable  to 
post-1986  undistributed  earnings  is 
determined  under  paragraph  (b)(2)(i)  of 
this  .section,  the  remainder  of  the 
dividend  received  by  a  shareholder  is 
attributable  to  pre-1987  accumulated 


profits  to  the  extent  thereof  That  part  of 
the  dividend  attributable  to  pre-1987 
accumulated  profits  will  be  treated  as 
paid  first  from  the  most  recently 
accumulated  earnings  and  profits.  See 
??  1 .902-3.  If  dividends  paid  out  of  pre- 
1987  accumulated  profits  are 
attributable  to  more  than  one  pre-1987 


taxable  vear  and  are  paid  to  more  than 
one  shareholder,  then  the  dividend  to 
each  shareholder  attributable  to 
earnings  and  profits  accumulated  in  a 
particular  pre-iq87  taxable  year  siiali  he 
deemed  to  be  paid  pro  rata  out  of 
accumulated  profits  of  that  taxable  vear 
computed  as  follows: 


Portion  of  Dividend  to  a  Shareholder 

Attributable  to  Accumulated  Profits  of 

a  Particular  Pre-1987  Taxable  Year 


(Dividend  Paid  Out  of  Pre-1987  Ac- 
cumulated Profits  with  Respect  to 
the  Particular  Pre-1987  Taxable  Year 


Dividend  to  Shareholder 

Total  Dividends  Paid  to  all  Share- 
holders 


(3)  Dividends  paid  out  of  pre-1987 
accumulated  profits.  If  dividends  are 
paid  by  a  first-tier  corporation  or  a 
lower-tier  corporation  out  of  pre-1987 
accumulated  profits,  the  domestic 
shareholder  or  upper-tier  corporation 
that  receives  the  dividends  shall  be 
deemed  to  have  paid  foreign  ini:ome 
taxes  to  the  extent  provided  under 
section  902  and  the  regulations 


thereunder  as  in  efiect  prioi  to  the 
effective  date  of  (he  Tax  Reform  Act  of 
1986.  See  paragraphs  (a)  (10)  and  (13)  of 
this  .section  and  §§1.902-3  and  1.902- 
4. 

(4)  Deficits  in  accumulated  earnings 
and  profits  No  foreign  income  taxes 
shall  be  deemed  paid  with  respect  to  a 
distribution  from  a  foreign  corporation 
out  of  current  earnings  and  profits  that 


is  treated  as  a  dividend  under  section 
316(a)(2),  and  post-1986  foreign  inronie 
taxes  shall  not  l)e  reduc:ed.  if  as  of  the 
end  of  the  taxable  year  in  which  the 
dividend  is  paid  or  accrued,  the 
corporation  has  zero  or  a  deficit  in  post- 
1986  undistrifiuted  earnings  and  the 
sum  of  current  plus  accumulated 
earnings  and  profits  is  zero  or  less  than 
zero.  The  dividend  shall  reduce  post- 
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U)8f)  undistributed  earninjjs  and 
accumulated  earnings  and  profits. 

(5)  txaniplfs.  The  toilowing  examples 
illustrate  the  rules  of  this  paragraph  (b): 

Example  I   Domestic  corporiition  M  owns 
KM)  pi^ixerit  of  foreign  t;urpuratioii  A.  Butli 
<  'iir;iiir,ttion  M  Hml  Corporation  A  u.se  the 
L.tleii(liir  year  hs  the  taxal)le  year,  and 
Cxjrporation  A  uses  the  u  as  its  functional 
curnjncy.  Assume  that  1  u  equals  $1  at  all 
relevant  times  Ail  of  (A)r[X)ration  A's  pre- 
1987  ,i(  ciiiniilnted  pr.ififs  and  post-1986 
undistnhutcd  eariuiiRs  are  non-subpart  F 
general  limitatujn  earnings  and  profits  under 
section  904(d)(  I  )(l).  As  of  December  31,  1992. 
Corporation  A  has  lOOu  of  post- 1986 
undistributed  earnings  and  S40  of  post-1986 
foreign  iru ome  taxes.  For  its  1986  taxable 
year  Corjioratior.  .-\  has  accumulated  profits 
of  2(X)u  (n(!t  of  foreign  taxes)  and  paid  fiOu 
of  foreign  mcc/me  taxes  on  those  earnings,  hi 
19M::.  Corporation  .A  distributes  150u  to 
t;orporation  M.  Cxirporation  A  has  lOOu  of 
(MiSt-1986  undistributed  earnings  and  the 
dividend,  therefore,  is  treated  as  paid  out  of 
post-1986  undistributed  earnings  to  the 
extent  of  lOOu  The  first  lOOu  distribution  is 
from  post- 1986  undistributed  earnings,  and, 
because  the  (iistribution  exhausts  those 
tuirnings,  (^orjioration  M  is  deemed  to  have 
paid  the  entire  amount  of  post-1986  foreign 
income  taxes  of  Corporation  A  (S40).  The 
remaining  50u  liividend  is  treated  as  a 
dividend  out  of  1986  accumulated  profits 
under  p,ii-ai;raph  (b)(2)  of  this  section. 
Corporation  M  is  cieeined  to  have  paid  S15 
(60ux50u/200u,  translated  at  the  appropriate 
exchange  rates)  of  (;()rporation  A's  foreign 
income  taxes  for  1986  As  of  January  1.  1993, 
Corfwration  .^'s  post  1986  undistributed 
earnings  and  post-1986  foreign  income  taxes 
are  0.  Corporation  A  has  150u  of 
accumulated  profits  and  45ij  of  foreign 
inixime  taxes  remaining  in  1986. 

Example  2.  Domestic  corporation  M 
iincorporated  on  lanuary  1,  1987)  owns  100 
[M^rcent  of  foreign  corporation  A 
(incorporated  on  [anuary  1.  1987).  Both 
Corporat;or.  .VI  and  Corporation  A  use  the 
calendar  year  as  the  taxable  year,  and 
Ctirporation  A  uses  the  u  as  its  functional 
currency.  Assume  that  lu  equals  $1  at  all 
relovant  times  (jirnonilion  A  has  no  pre- 
19H7  accunuilated  profits.  All  of  Corporation 
\''.  post-i<iH6  lUuiistributed  earnings  are 
iioii-snbp.irt  !■■  general  limitation  earnings 
and  profits  under  section  9()4(d)(l)(l).  On 
lanuary  1.  1992.  Corporation  A  has  a  deficit 
in  accumulated  earnings  and  profits  and  a 
deficit  in  post- 1986  undistributed  earnings  of 
I2l)0u).  No  foreign  taxes  have  been  paid  with 
resptM.t  to  post  1986  undistributed  earnings. 
During  1992,  Corporation  A  earns  lOOu  (net 
of  foreign  taxes),  pays  S40  of  foreign  taxes  on 
those  earnings  and  distributes  50u  to 
C  :orporation  M.  As  of  the  end  of  1992. 
Corporation  A  has  a  deficit  of  (lOOu)  ((200u) 
postl986  undistributi'd  earnings  -f  lOOu 
(  urrent  earnings  and  profits)  in  posf-1986 
undistributed  earnings  Corporation  A. 
tiowfver.  has  current  earnings  and  profits  of 
lOOu    rhtjri'forc,  tiie  lOu  distribution  is 
treated  as  a  dividend  in  its  entirety  under 
section  ,n6(a)(2j  I  Jnder  paragraph  (b)(4)  of 
this  section.  Corporation  M  is  not  deemed  to 


have  paid  any  of  the  foreign  taxes  paid  by 
Corporation  A  because  post-1986 
undistributed  earnings  and  the  sum  of 
current  plus  accumulated  earnings  and 
profits  are  (lOOn).  The  dividend  reduces  both 
post-1986  undistributed  earnings  and 
accumulated  earnings  and  profits.  Therefore, 
as  of  January  1. 1993,  Corporation  As  post- 
1986  undistributed  earnings  are  (150u)  and 
its  accumulated  earnings  and  profits  are 
(150u).  Corporation  As  post- 1986  foreign 
income  taxes  at  the  start  of  1993  are  $40. 

(c)  Special  rules — (1)  Separate 
computations  required  for  dividends 
from  each  first-tier  and  lower-tier 
corporation — (!)  Rule.  Ifin  a  taxable 
year  dividends  are  received  by  a 
domestic  shareholder  or  an  upper-tier 
corporation  from  two  or  more  first-tier 
corporations  or  two  or  more  lower-tier 
corporations,  the  foreign  income  taxes 
deemed  paid  by  the  domestic 
shareholder  or  the  upper-tier 
corporation  under  sections  902  (a)  and 
(b)  and  paragraph  (b)  of  this  section 
shall  be  computed  separately  with 
respect  to  the  dividends  received  from 
each  first-tier  corporation  or  lower-tier 
corporation.  If  a  domestic  shareholder 
receives  dividend  distributions  from 
one  or  more  first-tier  corporations  and 
in  the  same  taxable  year  the  first-tier 
corporation  receives  dividends  from  one 
or  more  lower-tier  corpornt ions,  then 
the  amount  of  foreign  income  taxes 
deemed  paid  shall  be  computed  by 
starting  with  the  lowest-tier  corporation 
and  working  upward. 

(ii)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (c)(1): 

Example.  P,  a  domestic  corf>oration.  owns 
40  percent  of  the  voting  stock  of  foreign 
corporation  S.  S  owns  30  percent  of  the 
voting  stock  of  foreign  corporation  T,  and  30 
percent  of  the  voting  stock  of  foreign 
corporation  U.  Neither  S.  T,  nor  IJ  is  a 
controlled  foreign  corporation.  P.  ,S.  T  and  U 
all  use  the  calendar  year  as  their  taxable  year. 
In  1993,  T  and  U  both  pay  dividends  to  S  and 
S  pays  a  dividend  to  P.  To  compute  foreign 
taxes  deemed  paid,  paragraph  (c)(1)  of  this 
section  requires  P  to  start  with  the  lowest  tier 
corporations  and  to  compute  foreign  taxes 
deemed  paid  separately  for  dividends  from 
each  first-tier  and  lower-tier  corporation. 
Thus,  .S  first  will  compute  foreign  taxes 
deemed  paid  separately  on  its  dividends 
from  T  and  U.  The  deemed  paid  taxes  will 
be  added  to  S's  post-1986  foreign  income 
taxes,  and  the  dividends  will  be  added  to  S's 
post-1986  undistributed  earnings.  Next,  P 
will  compute  foreign  taxes  deemed  paid  with 
respect  to  the  dividend  hxim  S.  This 
computation  will  take  into  account  the  taxes 
paid  by  T  and  U  and  deemed  paid  by  S. 

(2)  Section  78  gross  up — (i)  Foreign 
income  taxes  deemed  paid  hv  a 
domestic  shareholder.  Except  as 
provided  in  section  QOOlb)  and  the 
regulations  under  that  section  (relating 


to  amounts  excluded  from  gross  income 
under  section  9,59{b)),  any  foreign 
income  taxes  deemed  paid  bv  a 
domestic  shareholder  in  any  taxable 
year  under  section  n02(a)  and  paragraph 
(b)  of  this  section  shall  be  included  in 
the  gross  income  of  the  domestic 
shareholder  for  the  year  as  a  dividend 
under  section  78.  Amounts  included  in 
gross  income  under  section  78  shall,  for 
purposes  of  section  904,  be  deemed  to 
be  derived  from  .sources  within  the 
United  States  to  the  extent  the  earnings 
and  profits  on  which  the  taxes  were 
paid  are  treated  under  .section  9()4(g)  as 
United  States  source  earnings  and 
profits.  Section  1.904-3(m)(6).  Amounts 
included  in  gross  income  under  section 
78  shall  be  treated  for  purposes  of 
section  904  as  income  in  a  separate 
category  to  the  extent  that  the  foreign 
income  taxes  were  allocated  and 
apportioned  to  income  in  that  separate 
category.  See  section  904(d)(3)(G)  and 
§1.904-6(b)(.3). 

(ii)  Foreign  income  taxes  deemed  paid 
by  an  upper-tier  corporation.  Foreign 
income  taxes  deemed  paid  by  an 
uppertier  corporation  on  a  distribution 
from  a  lower-tier  corporation  are  not 
included  in  the  earnings  and  profits  of 
the  upper-tier  corporation.  For  purposes 
of  .section  904.  foreign  income  taxes 
shall  be  allocated  and  apportioned  to 
income  in  a  separate  category  to  the 
extent  those  taxes  were  allocated  to  the 
earnings  and  profits  of  the  lower-tier 
corporation  in  that  separate  category. 
See  section  904(d)(3)(G)  and  §  1.904- 
6(b)(3).  To  the  extent  that  section  904(g) 
treats  the  earnings  of  the  lower-tier 
corporation  on  which  those  foreign 
income  taxes  were  paid  as  United  States 
source  earnings  and  profits,  the  foreign 
income  ta.xes  deemed  paid  by  the  upper- 
tier  corporation  on  the  distribution  from 
the  lower-tier  corporation  shall  be 
treated  as  attributable  to  United  States 
source  earnings  and  profits.  See  section 
904(g)  and  §  1  904-,5(m)(fi). 

(iii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(0(2): 

Example.  P,  a  domestic  corporation,  owns 
100  percent  of  the  voting  stock  of  controlled 
foreign  corporation  S.  Corporations  P  and  S 
use  the  calendar  year  as  their  taxable  year, 
and  S  uses  the  u  as  its  functional  currency. 
Assume  that  lu  equals  SI  at  all  relevant 
times.  As  of  January  1,  1992.  S  has  -0-  post- 
1986  undistributed  earnings  and  -0-  post- 
1986  foreign  income  taxes.  In  1992.  S  earns 
150\i  of  non-subpart  F  general  limitation 
income  net  of  foreign  taxes  and  pays  60ii  of 
foreign  income  taxes.  As  of  the  end  of  1992. 
but  before  dividend  payments,  .S  has  150u  of 
post-1986  undistributed  earnings  and  .'560  of 
post-1986  foreign  income  taxes.  Assume  that 
.SOu  of  S's  earnings  for  1992  are  from  Cnited 
States  sources.  S  pays  P  a  dividend  of  75u 
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which  P  receives  in  1992.  I  Inder  §  1.904- 
,'5(m)(4).  one-third  of  the  dividend,  or  25u 
(75ux50ii/1.50u),  is  United  States  source 
income  to  \'  I'  computes  foreign  taxes 
deemed  paid  on  the  dividend  under 
paragraph  (bill)  of  this  section  ofS;U) 
(SfiOx50%l75u/1.50u|)  and  includes  that 
amount  in  gross  income  under  section  78  a^ 
a  dividend.  Because  25u  of  the  75u  divi(iorid 
is  I  United  States  sourr:e  income  to  P.  SlO 
(S30x;j,3.3,1%|25u/75u|)  of  the  section  78 
dividend  will  be  treated  as  United  States 
source  income  to  P  under  this  paragraph 
(0(2). 

(3)  Creditable  foreign  income  taxes. 
The  amount  of  creditable  foreign 
income  taxes  under  section  901  shall 
include,  subject  to  the  limitations  and 
conditions  of  sections  902  and  9U4. 
foreign  income  t.axes  actually  paid  and 
deemed  paid  by  a  domfstic  shareholder 
that  receives  a  dividend  from  a  first-tier 
corporation.  Foreign  income  taxes 
deemed  paid  by  a  domestic  shareholder 
under  paragraph  (b)  of  this  section  shall 
be  deemed  paid  by  the  domestic 
shareholder  only  for  purposes  of 
computing  the  foreign  tax  credit 
allowed  under  section  901. 

(4)  Foreign  mineral  income  Certain 
foreign  int:ome.  war  profits  and  excess 
profits  taxes  paid  or  accrued  with 
respect  to  foreign  mineral  income  will 
not  be  considered  foreign  income  taxes 
for  purposes  of  section  902.  See  section 
901(e)  and  §1.901-3. 

(5)  Foreign  taxes  paid  or  accrued  in 
connection  with  the  purchase  or  sale  of 
certain  oil  and  gas.  Certain  inc:ome.  war 
profits,  or  excess  profits  taxes  paid  or 
accrued  to  a  foreign  country  in 
connection  with  the  purchase  and  sale 


of  oil  or  gas  extracted  in  that  country 
will  not  be  considered  foreign  income 
taxes  for  purposes  of  section  902,  See 
section  901(0. 

(B)  Foreign  oil  and  gas  extraction 
income.  For  rules  relating  to  reduction 
of  the  amount  of  foreign  income  taxes 
deemed  paid  with  respect  to  foreign  oil 
and  gas  extraction  income,  see  section 
907(n)  and  the  regulations  under  that 
section. 

(7)  United  States  shareholders  of 
controlled  foreign  corporations.  See 
paragraph  (d)  of  this  section  and 
sections  960  and  962  and  the 
regulations  under  those  sections  for 
special  rules  relating  to  the  application 
of  section  902  in  computing  foreign 
income  taxes  deemed  paid  by  United 
States  shareholders  of  (ontrolled  foreign 
corporations. 

(8)  Credit  for  foreign  taxes  deemed 
paid  in  a  section  304  transaction. 
[Reserved  I . 

(9)  Effect  of  section  482  adjustments 
on  post-198b  foreign  income  taxes  and 
post-1986  undistributed  earnings. 

I  Reserved  I . 

(d)  Dividends  from  controlled  foreign 
corporations — (1)  General  rule.  Except 
as  provided  in  paragraph  (d)(3)  of  this 
section,  if  a  dividend  is  received  by  a 
domestic  shareholder  that  is  a  United 
States  shareholder  (as  defined  in  section 
9,51(b)  or  section  9,53(cJ(l)(A))  from  a 
first-tier  corporation  that  is  n  controlled 
foreign  corporation  (as  defined  in 
section  9,T7(a)  or  .section  953(c)(1)(B)).  or 
by  an  upper-tier  corporation  from  a 
lower-tier  corporation  if  the 
corporations  are  related  look-through 


entities  within  the  meaning  of  §  1.904- 
5(i),  the  follow  Hig  rule  applies.  If  a 
dividend  is  paid  out  of  post-1986 
undistributed  earnings  or  pre-1987 
accumulated  profits  of  the  upper-  or 
lower-tier  controlled  foreign  corporation 
attributable  to  more  than  one  separate 
(.ategorv  under  section  904(d).  the 
iimouni  of  foreign  im  ome  taxes  deemed 
paid  by  the  domestic  shareholder  or  the 
upper-tier  corjioration  under  section 
902  and  paragraph  (b)  of  this  se<:tion 
shall  be  computed  separateiv  with 
respe<;t  to  the  post-1986  undi.stributid 
earnings  or  pre-1987  accumulated 
profits  in  each  separate  categorv  out  of 
which  the  dividend  is  paid  See  ^  1.904- 
5(c)(4)  and  paragraph  (d)(2)  of  this 
.section.  The  separately  computed 
deemed  paid  taxes  shall  be  added  to 
other  taxes  paid  by  the  U  S.  shareholder 
or  upper-tier  corporation  with  respect  to 
income  in  the  appropriate  separate 
category. 

(2)  Utnk-ihrough — (i)  Dividends. 
Except  as  otherwise  provided  in 
paragraph  (d)(3)  of  this  section.  an\ 
dividend  distribution  out  of  posl-1986 
undistributed  earnings  of  a  look-through 
entity  to  a  related  look-through  entity 
shall  be  deemed  to  be  paid  pro  rata  out 
of  each  separate  category  of  income.  See 
§§  1.904-3((.)(4)  and  1  904-7  The 
portion  of  the  foreign  income  taxes 
attributable  to  a  particular  separate 
category  that  shall  be  deemed  paid  b> 
the  domestic  shareholder  or  upper-tier 
corporation  must  be  computed  under 
the  following  formula; 


Foreign  taxes  deemed  paid 
by  domestic  shareholder  or 
upper-tier  corporation  with 

respect  t(j  a  separate  cat- 
egory under  section  904(d) 


Fost-1986  foreign  income  taxes  of  first-tier  or  lower-tier 
corporation  allocated  and  apportioned  to  a  separate  cat- 
egorv under  §  1  904-6 


Dividend  amount  attrib- 
utable to  a  separate  cat- 
egory 

Post-1986  undistrit^uted 
earnings  of  first-tier  or 
lower-tier  corporation  at- 
tributable to  tne  separate 
category 


(ii)  Coordination  with  section  960.  For 
rules  coordinating  the  computation  of 
foreign  taxes  deemed  paid  with  respect 
to  amounts  included  in  gross  income 
under  section  951(a)  and  dividends 
distributed  by  a  controlled  foreign 
corporation,  see  section  960  and  the 
regulations  under  that  section. 

(3)  Dividends  distributed  out  of 
earnings  accumulated  before  a 
controlled  foreign  corporation  became  a 
controlled  foreign  corporation — (i) 
General  rule.  Any  dividend  distributed 
by  a  controlled  foreign  c;orporation  out 
of  earnings  accumulated  before  the 
controlled  foreign  corporation  became  a 


controlled  foreign  corporation  shall  be 
treated  as  a  dividend  trom  n 
noncontrolled  setjtion  902  corporation 
regardless  of  whether  the  earnings  were 
accumulated  in  a  taxable  year  beginning 
before  lanuary  1.  1987,  or  after 
December  31,  1986. 

(ii)  Dividend  distributions  out  of 
earnings  and  profits  for  a  year  during 
ivhich  a  shareholder  that  is  currently  a 
more-than-9l)-percent  United  States 
shareholder  of  a  controlled  foreign 
corporation  was  not  a  United  States 
shareholder  of  the  controlled  foreign 
corporation.  |Re,served|. 


(e)  Informatinn  to  he  furnished.  If  the 
credit  for  foreign  income  taxes  claimed 
under  section  901  includes  foreign 
income  taxes  deemed  paid  under 
section  902  and  paragraph  (b)  of  this 
section,  the  domestic  shareholder  must 
furnish  the  same  informatior.  with 
respect  to  the  foreign  income  taxes 
deemed  paid  as  it  is  re<:]Uired  to  iurnish 
with  respect  to  the  foreign  income  faxes 
it  direct l\  paid  or  accrued  and  for  which 
the  (.redit  is  (  l.umed.  See  §  1  905-2.  For 
other  information  required  to  Iw 
hirnished  by  the  dome.stK.  shareholder 
for  the  annual  accounting  period  of 
certain  foreign  corporations  ending  with 
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or  within  the  shareholder's  taxable  vear.  Corporation  M  use  the  calendar  year  as  the  to  C>)rporation  M  and  Corporation  Z  in  1902. 

and  for  reduction  in  the  amount  of  taxable  year.  In  1992,  Corporation  A  piiys  a  L'ndcr  paragraph  (a)(8)(i)  of  this  section, 

foreign  income  taxes  paid,  accrued,  or  30u  dividend  out  of  post-1986  undistributeu  Corporation  A  must  reduce  its  post-1986 

deemed  paid  for  faikire  to  furnish  the  earnings,  3u  to  Corporation  M  and  27u  to  foreign  income  taxes  ns  of  January  1.  199;j, 

required  information,  see  .section  bU3«  ('-oyo^tion  Z.  Corporation  M  is  deemed,  by  the  amount  of  foreign  income  taxes  that 

and  the  regulations  under  that  section.         ""^f^  S^n^^f  hlls.'iSrrei^^^^^^  "''"  ^"'"'''^  P=''^  '">■  ^-P°^^''""  "^  ^^^^  ^" 

(fl  Fxnnwh^  The  fodowint' examoles      P'"«^  ^  portion  of  he  post-l  98b  foreign  the  amount  of  foreign  income  taxes  that 

i  1 1     tr  te    he  luultu  o         t.sTeSfon        '""fT  T'  ^'''^  ^I  'fr^'T  ^  a"'       <  -""'d  have  been  deemed  paid  bv 

iiiustraie  rne  appiuauon  01  n.is  .seciion.       includes  the  amount  of  foreign  taxes  deemed  ,,  .       -y  .     ,  n  .       -7  i 

...  .  J  .■       -,0  Lorporation  Z  had  Corporation  Z  been 

FxDmnf  1  .Since  1QR7  domesi  r  paid  in  eross  income  under  section  78  as  a  ,.    li  . 

cu'^ora/lon  M  has  owned  To^rJent  of  the  dividend.  Both  the  foreign  taxes  deemed  p.ud      -^"^'^''^  "  '  "-f"^'  ^  '"""""I  "^  ^"-8" 

1  i   ^     I     re  .•       A  -.r,,!  >K„  ^:.,:^«ri,i  ...r^.,ia  K,r,  o.,Kw.o<  >^  o  I  n  com  e  ta  xc  s  o  oeni  od  03 1  d  w  1 1 11  ros  oect  t  o 

one  class  ot  stcx.k  of  foreign  corporation  A.  and  tnc  dividend  would  be  subject  to  a  .      .       .      ,  if 

The  remaining  QO  percent  of  Corporation  A's  separate  limitation  for  dividends  from  ^^''  dividend  received  frrjm  Corporation  A. 

st!«  k  IS  owned  bv  Z.  a  foreign  corporation.  Corjjoration  A,  a  noncontroHed  .section  902  Foreign  income  taxes  deemed  paid  by 

Corporation  A  is  .iot  a  controlled  foreign  corporation.  Under  paragraph  (a)(0)(i)  of  this  Corporation  M  and  Corporation  A's  opening 

corporation  Corjniralion  A  uses  the  u  as  its  section.  Corporation  A  must  reduce  its  post-  I'alances  in  p(ist-1986  undistributed  earnings 

functional  current  v.  „:u\  lu  equals  Si  at  all  1986  undistributed  earnings  as  of  )anuarv  1,  and  post-198b  foreign  income  taxes  for  1993 

relevant  times  Both  (Jorporation  A  and  1993,  by  the  total  amount  of  dividends  paid  are  computed  as  follows: 

1.  Assume(i  p(,st-l986  undistributed  earnings  of  Corporation  A  at  start  of  1992 25u 

2.  Assumed  post-1986  foreign  income  taxes  of  Corporation  A  at  start  of  1992  $25 

3.  Assumed  pre-tax  earnings  and  profits  of  Corporation  A  for  1992  50u 

4.  Assumed  foreign  income  taxes  paid  or  accrued  by  Corporation  A  in  1992 ; 15u 

")   Post-19fi6  i!iidistri!)uted  earnings  in  Corporation  A  for  1992  (pre-dividend)  (Line  1  plus  Line  3  minus  Lint;  4)   60u 

b    l'()sf-148b  foreign  income  taxes  in  Corporation  A  for  1992  (pre-dividend)  (Line  2  plus  Line  4  translated  at  the  appropriate  S40 

ev^hangc  rates) 

7   Divulenils  paid  out  of  post-1986  undistributed  earnings  of  Corporation  A  to  Corjwration  M  in  1992  3u 

8.  Pen  eiitage  of  (.urpiaMtiMn  A's  post-1986  undistributed  earnings  paid  to  Corporation  M  (Line  7  divided  by  Line  5)  ,5% 

9.  Fiireign  income  taxes  uf  (;orporation  A  deemed  paid  by  Corporation  M  under  section  902(a)  (Line  G  iiiulriplied  by  Line  8)  ...  S2 
10  Total  dividends  paid  out  of  post-1986  undistributed  earnings  of  Corporation  A  to  all  shareholders  in  1992  30u 

1  1    Percentage  of  Corporation  .-X's  post-1986  undistributed  earnings  paid  to  ail  shareholders  in  1992  (Line  10  divided  bv  Line     S0% 

12.  Piist-19Hb  foreign  income  taxes  paid  with  respect  to  post-1986  undistributed  earnings  distributed  to  all  shareholders  in  S20 
1902  ILine  b  multiplied  by  Line  11). 

I  !   Oirporation  A's  post-1986  undistributed  earnings  at  the  start  of  1993  (Line  .5  minus  Line  10)  30u 

14   (."laporation  A's  post-1986  foreign  income  taxes  at  the  start  of  1993  (Line  6  minus  Line  12)   $20 

E\(iniplc  J  (i)  The  facts  are  the  same  as  in  Example  J,  except  that  Corporation  M  has  also  owned  10  percent  of  the  one  class 
of  stock  of  foreign  corporation  B  since  1987.  Corporation  B  uses  the  calendar  year  as  the  taxable  vear.  The  remaining  90  percent 
of  Q)rporation  B's  stock  is  owned  by  Corporation  Z.  Corporation  B  is  not  a  controlled  foreign  corporation.  Corporation  B  liscs  the 
ii  as  Its  functional  currency,  and  lu  equals  $1  at  all  relevant  times.  In  1992.  Corporation  B  has  earnings  and  profits  and  pavs 
foreign  income  taxes,  a  portion  of  which  are  attributable  to  high  withholding  tax  interest,  as  defined  in  section  904(d)(2)(B)(l).  Corporation 
B  must  reduce  its  pool  of  post-1986  foreign  income  taxes  by  the  amount  of  tax  imposed  on  high  withholding  tax  interest  in  excess 
of  5  percent  because  that  amount  is  not  treated  as  a  tax  for  purposes  of  section  902.  See  section  904(d){2)(E)(ii)  and  paragraph 
ta)(8)(iii)  of  this  section,  (lorporation  B  pays  50u  in  dividends  in  1992,  5u  to  Corporation  M  and  45ii  to  Corporation  Z,  CJorporation 
M  must  compute  its  section  902(a)  deemed  paid  taxes  separately  for  the  dividends  it  receives  in  1992  from  Corporation  A  (as  rnmputed 
!!i  Exumplf  1]  and  from  Corporation  B.  Foreign  income  taxes  of  Corporation  B  deemed  paid  by  Corporation  M.  and  Corporation 
B  s  opening  balances  in  f)ost-1986  undistributed  earnings  and  post-1986  foreign  income  taxes  for  1993  are  ccmputod  as  follows: 

1  .-yssumed  post-1986  undistributed  earnings  of  Corporation  B  at  start  of  1992  (lOOu) 

2  Assumed  p*jst-198b  foi-eign  income  taxes  of  Corporation  B  at  start  of  1992  SO 

i    Assumed  pre  tax  earnings  and  profits  of  Corporation  B  for  1992  (including  50u  of  high  withholding  tax  interest  on  which  .102  SOu 

Tu  of  tax  IS  withheld). 

4    .Assumerl  foreign  income  taxes  paid  or  accrued  by  Corporation  B  in  1992  102. 50u 

:j   Post-lOHb  nniiistrihuted  earnings  in  Corporation  B  for  1992  (pre-dividend)  (Line  1  plus  Line  3  minus  Line  4)  lOOu 

t)    .Amount  of  tnreign  income  tax  of  Corporation  B  imposed  on  high  withholding  tax  interest  in  excess  of  5%  (5u  withholding  2.50u 

tax — |.S%x,50u  high  withholding  tax  interesti). 

7.  Post-1986  foreign  income  taxes  in  Corporation  B  for  1992  (pre-dividend)  (Line  2  plus  (Line  4  nnnus  Line  6  translated  at  the  .SlOO 

appropriate  exchange  rate]). 

-'.   Dividends  paiti  out  of  post- 1986  undistributed  earnings  to  Corporation  M  in  1992  5u 

>    Percentage  ot  Corporation  B's  post-1986  undistributed  earnings  paid  to  Corporation  M  (Line  8  divided  in  Line  5)  5% 

10  Fon-ign  income  ta.xes  of  florporation  B  deemed  paid  by  Corporation  M  under  section  902(a)  (Line  7  multiplied  by  Line  9)  ..  S.5 

1  1    Total  dividends  paid  out  of  post-1986  undistributed  earnings  of  Corporation  B  to  all  shareholders  in  1992  50u 

1J    Perientage  of  Corporation  B's  post-1986  undistributed  earnings  paid  to  all  shareholders  in  1992  (Line  11  divided  by  Line  50% 

1  i    Post  19Hb  foreign  income  taxes  of  Corporation  B  paid  on  or  with  respect  to  post-iqsb  undistributed  eaniiniis  distributed  to  S50 
.lii  shareholders  in  1992  (Line  7  multiplied  by  Line  12). 

1  1   Corporatif  n  B's  post-1986  undistributed  earnings  at  start  of  1993  (Line  5  minus  Line  11)  50u 

1.')   Corpo.ratiuti  B's  post-1986  foreign  income  taxes  at  start  of  1993  (Line  7  minus  Line  13)  $50 

(i;l  Po,  1992,  as  computed  in  Example  I,  Qirporation  M  is  deemed  to  have  pnid  $2  of  the  post-lOSb  foreign  income  taxes  paid 
by  Corjxjration  A  and  includes  $2  in  gross  income  as  a  dividend  under  section  78.  Both  the  income  in<  lusion  and  the  crcKiit  are 
suhiect  to  a  separate  limitation  for  dividends  from  Corporation  A,  a  nont.ontrclied  section  902  corporation  Corporation  M  also  is 
deemed  to  have  paki  S5  of  the  post-1986  foreign  income  taxes  paid  by  Corporation  B  and  includes  ,$5  in  gross  incfime  as  a  deemed 
dividend  under  secuon  78.  Both  the  income  inclusion  and  the  foreign  taxes  deemed  paid  are  subject  to  a  separate  limitation  for 
dividends  from  Corporation  B.  a  nunrr)ntrolled  section  902  corporation. 


Q.lfi 
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Example  3.  (i)  Since  1987.  domestic,  corporiition  M  has  owned  50  percent  of  the  one  cliiss  of  sto(,k  of  fon'ign  c(jrporHtion  A 
The  remaining  50  percent  of  C^orporation  A  is  owned  by  foreign  corporatKjn  Z  For  the  same  time  period.  (>>rpordtion  A  has  ovMicd 
40  pt^rcent  of  the  one  class  of  sfocl^  of  foreign  corporation  B.  and  Corporation  B  has  ownecJ  .'iO  perccint  of  tlie  one  class  of  st(«.k 
of  foreign  corporation  (L  The  remaining  60  [lercent  of  l^irporation  B  is  owned  b\  foreign  corporation  Y.  and  the  remaining  70  percent 
of  Corporation  C  is  owned  by  foreign  corporation  X.  {;orporations  A.  B.  and  C  are  not  (iintrolled  foreign  corporations.  (Corporations 
A.  B.  and  C  use  the  u  as  their  functional  currency,  and  1u  (equals  SI  at  all  relevant  times  Cor[)oration  B  uses  a  fiscal  year  ending 
June  ;iO  as  its  taxable  year;  all  other  corporations  use  the  calendar  year  as  the  taxal)le  year.  C3n  February  1.  19^)2.  (Corporation  C 
pays  a  5()0u  ciividend  out  of  post-1986  undistributed  earnings.  150u  to  Corporation  B  and  ."iSOu  to  Corporation  X.  On  i'el)ruary  15, 
1992.  Corporation  B  pays  a  300u  dividend  out  of  post-1986  unciistributed  earnings  computed  as  of  the  close  of  (k)rporation  B's 
fiscal  year  ended  June  30,  1992.  120u  to  (Corporation  A  and  180u  to  (Corporation  Y.  On  August  15.  1992.  (Corporation  A  pays  a 
200u  dividend  out  of  post-1986  undistributed  earnings.  lOOii  to  (Corporation  M  and  lOOu  to  (Corporation  Z  in  computing  fon;ign 
taxes  deemed  paid  by  (Corporations  B  and  A.  section  78  does  not  apply  anci  (Corporations  B  and  A  thus  do  not  have  to  inclucje 
the  foreign  taxes  deemed  paid  in  earnings  and  profits.  See  paragraph  (c:)(2)(iil  of  this  section.  Foreign  income  taxes  deemed  paid 
bv  (Corporations  B.  A  and  M.  and  the  foreign  corporations'  opening  baianc;es  in  post-1986  undistributed  earnings  anci  post-1  M86  foreign 
income  taxes  for  (Corporation  Bs  fiscal  year  beginning  July  1.  1992.  and  (Corporation  C's  and  (Corporation  As  1993  calendar  years 
arc  computed  as  follow--: 

A.  Corporation  (C  (third-tier  corporation)- 

1.  Assumed  post-1986  undistributed  earnings  in  (Corporation  C  at  start  of  1992 13()0u 

2.  Assumed  post-1986  foreign  income  taxes  in  Corporation  (C  at  start  of  1992  S5()() 

3.  Assumed  pre-tax  earnings  and  profits  of  (Corporation  C  for  1992  5(X)u 

4.  Assumed  foreign  inc:onie  taxes  paid  or  accrued  in  1992  TOOu 

5.  Post-1986  undistributed  earnings  in  (Corporation  (C  for  1992  (pre-dividend)  (Line  1  plus  Line  3  minus  Line  4) ISOOu 

6.  Post-1986  foreign  income  taxes  in  (Corporation  (C  for  1992  (pre-di\  idend)  (Line  2  plus  Line  4  translated  at  the  appro-  $800 
priate  exchange  rates) 

7   Dividends  paid  out  of  post-1986  undistributed  earnings  of  (Corporation  C  to  (Corporation  B  in  1992  150u 

8.  Percentage  of  Corporation  C's  post-1986  undistributed  earnings  paid  to  (Corporation  B  (Line  7  divided  bv  Line  5)  10% 

9.  Foreign  income  taxes  of  CCCorporation  (C  deemed  paid  by  (Corporation  B  under  section  902(b)(2)  (Line  6  multiplied  by  $80 
Line  8). 

10.  Total  dividends  paid  out  of  post-1986  undistributed  earnings  of  (Corporation  (C  to  all  shareholders  in  1992  5()()ii 

11.  Percentage  of  Corporation  C's  post-1986  undistributed  earnings  paici  to  all  shareholders  in  1992  (Line  10  di\ided  bv     33.33% 
Line  5). 

12.  Post-1986  foreign  income  taxes  paid  with  respcict  to  post-1986  undistributed  earnings  distributed  to  all  shareholders  in     S266.66 
1992  (Line  6  multiplied  by  Line  11). 

13.  Post-1986  undistributed  earnings  in  (CCorporation  C  at  start  of  1993  (Line  5  minus  Line  10)  lOOOu 

14.  Post-1986  foreign  income  taxes  in  (Corporation  (C  at  start  of  1993  (Line  6  minus  Line  12)  $533.34 

B.  (Corporation  B  (second-tier  corporation): 

1.  Assumed  post-1986  undistributed  earnings  in  Corporation  B  as  of  July  1.  1991  0 

2.  Assumed  post-1986  foreign  income  taxes  in  (Corporation  B  as  of  luly  1    1991  0 

3.  Assumed  pre-tax  earnings  and  profits  of  Corporation  B  for  fiscal  year  ended  Iiine  30,  1992.  (including  1  50u  dividend     UKlOu 
from  (Corporation  B), 

4.  Assumed  foreign  income  taxes  paid  or  accrued  by  (Corporation  B  in  fisc:al  year  ended  lune  30.  1992   2(M)u 

5.  Foreign  income  taxes  of  Corporation  C  deemed  paid  by  (Corporation  B  in  its  fiscal  year  ended  )une  30,  1992  (Part  A.     S80 
Line  9  of  paragraph  (i)  of  this  Example  3). 

6.  Post-1986  undistributed  earnings  in  (Corporation  B  for  fiscal  year  ended  lune  30.  1992  (pre-dividend)  (Line  1  plus  Line     800u 
3  minus  Line  4). 

7.  Post-1986  foreign  income  taxes  in  Corporation  B  for  fiscal  year  ended  lune  30.  1992  ([)rc-cii\idcnd)  (Line  2  plus  Line  4     S2H0 
translated  at  the  appropriate  exchange  rates  plus  Line  5). 

8.  Dividends  paid  out  of  post-1986  undistributed  earnings  of  (Corporation  B  to  (Corporation  A  on  February  15.  1992  120u 

9.  P(!rcentage  of  (Corporation  B's  post-1986  unciistributed  earnings  for  fiscal  vear  ended  )une  30.  1992.  paid  to  (Corporation     15% 
A  (Line  8  divided  by  Line  6). 

10.  Foreign  income  taxes  paid  and  deemed  paid  by  Corporation  B  as  of  [une    U).  1992.  deemed  paid  by  Corporation  A     $42 
under  section  902(b)(1)  (Line  7  multiplied  by  Line  9). 

n.  Total  dividends  paid  out  of  post-1986  undistributed  earnings  of  Corporation  B  for  fiscal  year  ended  June  30,  1992  3(X)u 

12.  Percentage  of  (Corporation  B's  post-1986  unciistributed  earnings  for  fiscal  y(>ar  ended  June  30.  1992.  paid  to  all  share-     37.5% 
holders  (Line  11  divided  by  Line  6), 

13.  Post-1986  foreign  income  taxc^s  paid  and  deemed  paid  with  respect  tc>  post-1986  undistributed  earnings  distributed  to     SlOfi 
all  shareholders  during  (Corporation  B's  fiscal  year  ended  June  30,  1992  (Line  7  multiplied  by  Line  12). 

14.  Post- 1986  undistributed  earnings  in  (Corporation  B  as  of  July  1.  1992  (Line  6  minus  Line  11)  500u 

15.  l'ost-1986  foreign  income  taxes  in  (Corporation  B  as  of  |uly  1.  1992  (Line  7  niiiuis  Line  13)  S175 

C.  (Corporation  A  (first-tier  corporation): 

1,  Assumed  post-1986  undistributed  earnings  in  Corporation  A  at  start  of  1992   250u 

2   Assumed  post-19a6  foreign  income  taxes  in  (Corporation  A  at  start  of  1992  $100 

3.  Assumed  pre-tax  earnings  and  profits  of  (Corporation  A  for  1992  (including  120u  dividend  from  Corporation  B)  250u 

4    AssumcHi  foreign  inc;ome  taxes  paici  or  ac:c;rued  by  (Corporation  A  in  1992   lOOu 

5,  Foreign  income  taxes  paid  or  decerned  paid  by  (Corporation  B  as  of  )une  30,  1992.  that  are  deemed  paid  by  Corporation  $42 

A  in  1992  (I'art  B.  Line  10  of  paragraph  (i)  of  this  Example  3), 

6   Post-1986  undistributed  earnings  in  Corporation  A  for  1992  (pre-dividend)  (Line  1  plus  Line  3  minus  Line  4)  4{K)u 

7.  Post-1986  foreign  income  taxes  in  (Corporation  A  for  1992  (pre-dividendl  (Line  2  plus  Line  4  rr;ii!viafed  at  the  appro-  $242 
priate  exchange  rates  plus  Line  5). 

8.  Dividends  paici  out  of  post-1986  undistributed  earnings  of  (Corporation  A  to  C^)rporation  M  on  August  15,  1992  lOOu 

9.  Percentage  of  Corporation  As  post-1986  undistributed  earnings  paid  to  (Corporation  M  in  1992  (Line  8  divided  by  Line  25% 
6). 

10.  Foreign  income  taxes  paid  and  dc;emed  paici  by  (Corporation  A  in  1992  that  ,ire  deemed  paid  bv  Corporation  M  under     $60.50 
sec:tion  902(a)  (Line  7  multiplied  by  Line  9), 

11    Total  ciividends  paici  out  of  [)ost-1986  undistrihuted  earnings  of  ( Corporation  .A  to  all  sharefioldcrs  in  1992  200u 
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12    FVacntMgv  of  CorpDr.itJDii  A's  post-1986  undistributed  earnings  paid  to  ;ill  shnrchoiders  in  1992  (Line  11  divided  by     50% 
Lini'  6) 

i:i.  Post-198h  ff)reign  income  taxes  paid  and  deemed  paid  by  Corporation  A  witli  respect  to  post-1986  undistributed  earn-     $121 
ings  distributed  to  ,dl  shareholders  in  1992  (Line  7  multiplied  by  Line  12). 

14    Post-1986  undistributed  earnings  in  Corporation  A  at  start  of  1993  (Line  6  minus  Line  11) 200u 

15.  l'ostl9H6  foreign  in(:(jme  taxes  in  Corporation  A  at  start  of  1993  (Line  7  minus  Line  13)  $121 

(ii)  Corporation  .M  is  deemed,  under  section  902(a)  and  paragraph  (b)  of  this  section,  to  have  paid  S60..'i0  of  post-1986  foreign 
mconie  taxes  paid,  or  lieemed  paid,  by  Corporation  A  on  or  with  respect  to  its  post-1986  undistributed  earnings  (Part  C.  Line  10) 
and  Corporation  M  unhides  that  amount  in  gross  income  as  a  dividend  under  section  78.  Both  the  income  inclusion  and  the  credit 
are  subject  to  a  stMiarate  Imiit.ition  for  dividends  from  Corporation  A,  a  noncontrolled  section  902  corporation 

txaiuph'  4  (i)  SiiK.e  1987,  domestic  corporation  M  has  owned  100  pi^rcent  of  the  voting  stock  of  controlled  foreign  corporation 
A.  and  Corporation  A  has  owned  100  percent  of  the  voting  stock  of  controlled  foreign  corporation  B.  Corporations  M,  A  and  B 
use  the  calendar  year  as  the  taxable  year.  Corporations  A  and  B  are  organized  in  the  same  foreign  country  and  use  the  u  as  their 
lunctional  currency,  lu  equals  $1  at  all  relevant  times.  Assume  that  all  of  the  earnings  of  Corporations  A  and  B  are  general  limitation 
•Mrnings  and  profits  within  the  meaning  of  section  904(d)(2)(l),  and  that  neither  Corporation  A  nor  Corporation  B  has  any  previously 
t.ixed  mcome  accounts.  In  1992,  Corporation  B  pays  a  dividend  of  150u  to  Corporation  A  out  of  post-1986  undistributed  earnings, 
and  Corporation  A  computes  an  amount  of  foreign  taxes  deemed  paid  under  section  902(h)(1).  The  dividend  is  not  subpart  F  income 
to  Corporation  A  because  section  954(c)(3)(B){i)  (the  same  country  dividend  exception)  applies.  Pursuant  to  paragraph  (c)(2)(ii)  of 
this  section,  txirporatioa  A  is  not  required  to  include  the  deemed  paid  taxes  in  'earnings  and  profits.  Corporation  A  has  no  pre- 
1987  accumulated  profits  and  a  deficit  in  post-1986  undistributed  earnings  for  1992  In  1992.  Corporation  A  pays  a  dividend  of 
UXHi  to  Corporation  M  out  of  its  earnings  and  profits  for  1992  (current  earnings  and  profits),  llndcr  paragraph  (b)(4)  of  this  section. 
Corporation  M  is  not  deemed  to  have  paid  any  of  the  foreign  income  taxes  paid  or  deemed  paid  by  Corporation  A  because  Corporation 
A  has  a  deficit  in  post-1986  undistributed  earnings  as  of  December  31.  1992,  and  the  sum  of  its  current  plus  accumulated  profits 
IS  less  than  zero.  Note  that  if  instead  of  paying  a  dividend  to  Corporation  A  in  1992,  Corporation  B  had  made  an  additional  investment 
of  SI  50  m  United  .States  property  under  section  956,  that  amount  would  have  been  included  in  gross  income  bv  Corporation  M 
under  section  951(a)(1)(B)  and  Corporation  M  would  have  been  deemed  to  have  paid  $50  of  foreign  income  taxes  paid  by  Corporation 
n  See  set.tions  951(a)(l)(B]  and  960.  Foreign  income  taxes  of  Corporation  B  deemed  paid  bv  Corporation  A  and  the  opening  balances 
ill  p.ist-19H6  undistributed  earnings  and  post-1986  foreign  income  taxes  for  Corporation  A  and  Corporation  B  for  1993  are  computed 
IS  follows: 

A   (iorporaticm  B  (second-tit-r  corporation): 

1  Assumed  post-19H6  undistributed  earnings  in  Corporation  B  at  start  of  1992  200u 

2  Assumed  post-iy86  foreign  income  taxes  in  Corporation  B  at  start  of  1992  ...!.!!!!!.".."!!!!!!!!!  $50 

3  Assumed  pretax  earnings  and  profits  of  Corporation  B  for  1992  150u 

4  .Assumed  foreign  income  taxes  paid  or  accrued  in  1992  50u 

5  Post-1986  undistributed  earnings  in  (xjrporation  B  for  1992  (prc-dividend)  (Line  1  plus  Line  3  minus  Line  4)  '^"""' !'!'!' '  300u 
H  Post-1986  foreign  income  taxes  in  Corporation  B  for  1992  (prc-dividend)  (Line  2  plus  Line  4  translated  at  the  appro-  $100 

pnate  exchange  nites). 

:"   Dividends  paid  out  of  post-1986  undistributed  earnings  of  Corporation  B  to  Corporation  A  in  1992  I50u 

H   Pert  entage  of  Corporation  Bs  {)ost-1986  undistributed  earnings  paid  to  Corporation  A  (Line  7  divided  by  Line  5)  50% 

9  Foreign  income  taxes  of  Corporation  B  deemed  paid  by  Corporation  A  under  section  902(b)(1)  (Line  6  multiplied  bv  $50 

Luw  a). 

10  Post-1986  undistributed  earnings  in  Corporation  B  at  start  of  1993  (Line  5  minus  Line  7)  isou 

11  Post- 1986  foreign  income  taxes  in  Corporation  B  at  start  of  1993  (Line  6  minus  Line  9)  „ ..".!."!!!.'      $50 

B   Corporation  .\  (first-tier  corporation): 

!    .Assumed  postl986  undistributed  earnings  in  Corporation  A  at  start  of  1992   (200u) 

2  Assumed  p»>stl986  foreign  income  taxes  in  Corporation  A  at  start  of  1992  "!!!.,!."."""!"!.".!.  0 

3  Assumed  pre-tax  earnings  and  profits  of  Corporation  A  for  1992  (including  150u  dividend  from  Corporation  B)'"'."^^^^-^'  200u 

4  Assumed  foreign  ini  ome  taxes  paid  or  aixrued  by  Corporation  A  in  1992  40u 

5  Foreign  income  taxes  paid  by  CorporaUon  B  in'l992  that  are  deemed  paid  bv  Corporation  A  (Part  A    Line  9  of  para-  $.50 
graph  (i)  of  this  Example  4), 

6  Post-1986  undistributed  earnings  in  Corporation  A  for  1992  (pre-dividend)  (Line  1  plus  Line  3  minus  Line  4)  (40u) 

7.  Post-1986  foreign  in.  ome  taxes  in  Corporation  A  for  1992  (pre-dividend)  (Line  2  plus  Line  4  translated  at  the  appro-     $90 

pnate  exchange  rates  plus  Line  5). 

8  Dividends  paid  out  of  current  earnings  and  profits  of  Corporation  A  for  1992 lOOu 

9  Percentage  of  post-1986  undistributed  earnings  of  Corporation  A  paid  to  Corporation  M  in  1992  (Line  8  divided  by  the     0 
greater  of  Line  6  or  zero). 

10  Foreign  income  taxes  paid  and  deemed  paid  by  Corporation  A  in  1992  that  are  deemed  paid  bv  Corporation  M  under    0 
section  902(a)  (Line  i  multiplied  by  Line  9). 

11.  Pjst-1986  undistributed  earnings  in  Corporation  A  at  start  of  1993  (line  6  minus  line  8)   (140u) 

12  Posf-1986  foreign  income  taxes  in  Ck)rporation  A  at  start  of  1993  (Line  7  minus  Line  10)  '.'.''."'''''"'''''.     $90 

(ill  For  1993.  Corp-.r.ition  A  has  500u  of  earnings  and  profits  on  which  it  pavs  160u  of  foreign  income  taxes.  Corporation  A 
receives  no  dividends  trom  Coriwration  B.  and  pays  a  lOOu  dividend  to  Corporation  M.  The  lOOu  dividend  to  Corporation  M  carries 
with  it  some  of  the  foreign  income  taxes  paid  and  deemed  paid  by  Corporation  A  in  1992,  which  were  not  deemed  paid  bv  Corporation 
M  m  1992  because  (xjrporalion  A  had  no  post-1986  undistribute<i  earnings.  Thus,  for  1993.  Corporation  M  is  deemed  to  have  paid 
512.)  ot  post-1986  foreign  income  taxes  paid  and  deemed  paid  by  Corporation  A  and  includes  that  amount  in  gross  income  as  a 
dividend  under  section  78,  determined  as  follows: 

1  Post-198b  undistributed  earnings  in  Ckirporation  A  at  start  of  1993  (140u) 

2  Post-198h  foreign  income  taxes  in  Corporation  A  at  start  of  1993  ....!.!!!!!!".".","'"!1"!!  " $90 

3  Pre-tax  earnings  and  profits  of  Corporation  A  for  1993  l""!!..".."!!!!!!!.'.!!.!"!."!!.l"!!!!  ! 500u 

4.  Foreign  income  taxes  paid  or  accrued  by  Cxirporation  A  in  1993  !.,.".""""!!"""""""".".""""""' leOu 

5    Post  1986  undistributed  earnings  in  Corporation  A  for  1993  (pre-dividend)  (Line  1  plus  Line  3  minus  Line  4)  ' 200u 

b    (ost-l98b  foreign  uKume  taxes  in  Corporation  A  for  1993  (pre-dividend)  (Line  2  plus  Line  4  translated  at  the  appropriate  $250 

exchange  nites)  r  f    c 
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7.  Dividends  pnid  out  of  post-198S  undistributcti  earnings  of  Corporation  A  to  Corporation  M  in  199,3  lOOu 

8.  F'erc:entagc  of  post-1986  undistributed  earnings  of  Corporation  A  paid  to  (xjrporation  M  in  1993  (Line  7  divided  by  Line  5)  .  50% 

9.  Foreign  income  taxes  paid  and  deemed  paid  Ijv  Corporation  A  that  are  deemed  paid  bv  Oirporation  M  in  1993  (Line  6  mul-  $125 
tiplied  by  Line  8). 

10.  Post-1986  undistributed  earnings  in  (Corporation  A  at  start  of  1994  (Line  5  minus  Line  7)  lOOu 

n.  [*ost-1986  foreign  income  taxes  in  Corporation  A  at  start  of  1994  (Line  6  mmus  Line  9)  $125 

Excimpip  5.  (i)  Since  1987,  domestic  f:orporation  M  has  owned  100  percent  of  the  voting  stock  of  controlled  foreign  C(jrporation 
A.  Corporation  M  also  conducts  operations  through  a  foreign  branch  Both  (Corporation  A  and  Corporation  M  use  the  cHlcndar  year 
as  the  taxal)le  year.  Corporation  A  uses  the  u  as  its  functional  currency  and  Ui  equals  SI  at  ail  relevant  times  Corporation  A 
has  no  subpart  F  income,  as  defined  in  section  952,  and  no  increase  in  earnings  invested  in  I'nifed  .States  property  under  section 
956  for  1992.  (Corporation  A  also  has  no  previously  taxed  income  accounts.  (Corporation  A  has  general  limitation  income  and  high 
withholding  tax  interest  income  that,  by  operation  of  section  954(b)(4J,  does  not  constitute  foreign  base  company  income  under  section 
954(a).   Because  (Corporation    A    is  a   controlled   foreign   corporation,   it   is   not   required   to   reduce   postl98(i   foreign   income   taxes  by 

foreign  taxes  paid  or  accrued  with  respect  to  high  withholding  tax  interest  in  excess  of  5  pert.ent.  See  t)  1  902-l(a)(8)(iii)  Coqx)ration 
A  pays  a  60u  dividend  to  Corporation  M  in  1992.  For  1992,  (Corporation  M  is  deemed,  under  paragraph  (b)  of  this  section,  to 
have  paid  S24  of  the  post-1986  foreign  incoine  taxes  paid  by  (Corporation  A  and  includes  that  amount  in  gross  income  under  section 
78  as  a  dividend,  determined  as  'ollows; 

1.  Assumed  post-1986  undistributed  earnings  in  (Corporation  A  at  start  of  1992  attributable  to: 

(a)  Section  904(d)(1)(B)  high  withholding  tax  interest  20u 

(b)  Section  904((i)ll)(I)  general  limitation  income  55u 

2.  Assume(i  post-1986  foreign  income  taxes  in  (Corporation  A  at  Start  of  1992  attributable  to; 

(a)  .Section  904(d)(l)(Bi  high  withholding  tax  interest  $5 

(b)  Section  904((i)ll)(l)  general  limitation  income  $20 

3.  Assumed  pre-tax  earnings  and  profits  of  (Corporation  A  for  1992  attributable  to: 

(a)  Sei:tion  9()4((l)(l  !(B)  high  withholding  tax  interest  .■ 20u 

(b)  Section  904((ll(l)(l)  general  limitation  income  20u 

4.  Assumed  foreign  income  taxes  paid  or  accrued  in  1992  on  or  with  respect  to: 

(a)  Section  904(d)(1)(B)  high  withholding  tax  interest  lOu 

(b)  Section  904(d)(l)(ll  general  limitation  income  5u 

5.  Post-1986  undistributed  earnings  in  (Corporation  A  for  1992  (pre-dividend)  attributable  to: 

(a)  Section  904(d)(l)(Bl  high  withholding  tax  interest  (Line  1(a)  -^  Line  Ma]  minus  Line  4(a)) 30u 

(b)  Section  904(d)(l)(I)  general  limitation  income  (Line  Kb)  -t-  Line  3(b)  minus  Line  4(b))  70u 

(c)  Total  ~ lOOu 

6.  Post-1986  foreign  income  taxes  in  Corporation  A  for  1992  (pre-dividend)  attributable  to: 

(a)  Section  904(d)(1)(B)  high  withholding  tax  interest  (Line  2(a)  -t-  Line  4(aj  translated  at  the  appropriate  ex'.hange  rates)   .,.  $15 

(b)  Section  904(d)(l)(i)  general  limitation  income  (Line  2(b)  -f  Line  4(b)  translated  at  the  appropriate  exchange  rates)  $25 

7.  Dividends  paid  to  (Corporation  M  in  1992  60u 

8.  Dividends  paid  to  Corporation  M  in  1992  attributable  to  section  904(d)  separate  categories  pursuant  to  §1.904-5(d): 

(a)  Dividends  paid  to  Corporation  .M  in  1992  attributable  to  section  904(d)(1)(B)  high  withholding  tax  interest  (Line  7  mul-  18u 
tiplied  bv  Line  5(a)  divided  by  Line  5(c)). 

(b)  Dividends  paid  to  (Corporation  M  in  1992  attributable  to  section  904(d)(ll(n  general  limitation  income  (Line  7  multi-  42u 
plied  by  Line  5(b)  divided  by  Line  5(c)). 

9.  Percentage  of  Corporation  A's  post-1986  undistributed  earnings  for  1992  paid  to  (Corporation  M  attributable  to: 

(a)  Section  904(d)(1)(B)  high  withholding  tax  interest  (Line  8(a)  divided  bv  Line  5(a))  60% 

(b)  .Section  904(d)(l)(I)  general  limitation  income  (Line  8(b)  divided  by  Line  5(b))  60% 

10.  Foreign  income  taxes  of  (Corporation  A  deemed  paid  by  Corporation  M  under  section  902(a)  attributable  to: 

(a)  Foreign  income  taxes  of  Corporation  A  deemed  paid  by  Corporation  M  under  section  902(a)  with  respect  to  section  $9 
904(d)(1)(B)  high  withholding  tax  interest  (Line  6(a)  multiplied  bv  Line  9(a)) 

(b)  Foreign  income  taxes  of  Corporation  A  deemed  paid  by  (Corporation  M  under  seclion  902(a)  with  respect  to  section  $15 
904(d)(l)(l)  general  limitation  income  (Line  6(b)  multiplied  by  Line  9(b)). 

11.  Post-1986  undistributed  earnings  in  (Corporation  A  at  start  of  1993  attributable  to: 

(a)  Section  904(d)(1)(B)  high  withholding  tax  interest  (Line  5(a)  minus  Line  8(a))  12u 

(b)  Section  904(d)(l)(l)  general  limitation  income  (Line  5(b)  minus  Line  a(b))  28u 

12.  Post-1986  foreign  income  taxes  in  Corporation  A  at  start  of  1989  allocable  to: 

(a)  Section  904(d)(ll(B)  high  withholding  tax  interest  (Line  6(a)  minus  Line  10(a)) S& 

(b)  Section  904(d)(l)(l)  general  limitation  income  (Line  6(b)  minus  Line  10(b))  $10 


(ii)  For  purposes  of  computing  (Corporation 
M's  foreign  tax  credit  limitation,  the  post- 
1986  foreign  income  taxes  of  Corporation  A 
deemed  paid  by  (Corporation  M  with  respect 
to  income  in  separate  categories  will  be 
added  to  the  foreign  income  taxes  paid  or 
accrued  by  Corporation  M  associated  with 
income  derived  from  Corporation  Ms  branch 
operation  in  the  same  separate  categories. 
The  dividend  (and  the  section  78  inclusion 
with  rtispoct  to  the  dividend)  will  be  treated 
as  income  in  separate  categories  and  added 
to  (Corporation  M's  other  income,  if  anv. 
attributable  to  the  same  separate  c  ategories 
.See  section  904(d)  and  §  1.904-6 


(g)  Effective  date.  This  .sec  tioii  applies 
to  any  distribution  made  in  and  after  a 
foreign  corporations  first  taxabU;  \ear 
beginning  on  or  after  [anuarv  1.  1987. 

§  1 .902-2    Treatment  of  deficits  in  post- 
1986  undistributed  earnings  and  pre- 1987 
accumulated  profits  of  a  first-,  second-,  or 
ttilrd-tier  corporation  tor  purposes  ol 
computing  an  amount  of  foreign  taxes 
deemed  paid  under  §  1 .902-1 . 

(a)  CAirn'tiack.  of  deficits  :n  po>t-198h 
undistributed  earning'^  of  n  fir^^t- 
second-.  or  third-tier  corporation  to  pre- 


efft  ctive  date  taxable  years — (1)  Rule. 

For  purposes  of  computing  foreign 
iiu  ome  taxes  deemed  paid  under 
*}  1,902- 1(b)  with  respect  to  dividends 
paid  bv  a  first-,  see  ond-,  or  third-tier 
corporation,  when  there  is  a  deficit  in 
the  post-1986  undistributed  earnings  of 
that  c'orporation  atid  the  c:orporation 
makes  h  d'stribution  to  shai-ehoMers 
that  is  a  dividend  or  woiiid  be  a 
dividend  if  there  were  current  or 
ac;cumulated  earnings  and  profits,  then 
the  posi-19Hh  deficit  shall  be  carried 
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ba(.k  to  the  most  recent  pre-effective 
date  taxable  year  of  the  first-,  second-, 
or  third-tier  corporation  witti  positive 
accumulated  profits  (onijjuted  under 
sfction  902.  See  *;(  l.y()2-3(e).  For 
purposes  of  this  §  1.9U2-2,  a  pre- 
effective  date  tiixable  year  is  a  taxable 
year  beginning  before  laiuiarv  1.  l'»H7, 
or  a  taxable  y(Mr  beginning  after 
December,?!.  U)86.  if  the  special 
effo.tive  liate  of  4;  1.902-l(a)(l.T) 
applies.  The  deficit  shall  reduce  the 
section  902  accumulated  profits  in  the 
most  recent  preeffec.tive  date  year  to  the 
e,xtent  thereof,  and  any  remaining 
deficit  shall  be  carried  back  to  the  next 


preceding  year  or  years  until  the  deficit 
is  completely  allocated.  The  amount 
carried  back  shall  reduce  the  deficit  in 
post-1986  undistributed  earnings.  Any 
foreign  income  taxes  paid  in  a  post- 
effective  date  year  will  not  be  carried 


Example  ].  (i)  From  1985  through  1990. 
(iomesfic  coiporatiun  M  owns  U)  percent  of 
the  one  clu.ss  of  stock  of  foreign  corporation 
A.  The  remaining  90  percent  of  C^orporation 
A's  stock  is  owntul  l)y  Z.  n  toreign 
(.(irporation.  (Corporation  A  is  not  a 


back  to  preeffective  date  taxable  years  or     controlled  foreign  corporation  and  uses  the  u 


removed  from  post-1986  foreign  income 
taxes.  See  section  960  and  the 
regulations  under  that  section  for  rules 
governing  the  carryback  of  deficits  and 
the  computation  of  foreign  income  taxes 
deemed  paid  with  respect  to  deeitied 
income  inclusions  from  controlled 
foreign  corporations. 

(2)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (a): 


as  its  functional  currenry   1u  equals  Si  at  al 
relevant  timfs.  Both  Corporation  A  and 
CCorporatiim  M  use  the  calendar  year  as  the 
taxatjle  year,  Corporation  A  has  pre- 1987 
accumulated  profits  and  post-1986 
undistributed  earnings  or  deficits  in  post- 
1986  undistributed  earnings,  pays  pre-1987 
and  post- 1986  foreign  income  taxes,  and  pays 
dividends  as  summarized  below: 


Taxable  year  1985 

Cum'nt  E  &  P  (Deficits)  of  Corp.  A  I50u 

Current  Plus  .Accumulated  E&  P  of  Corp.  A  I50u 

Post-'86  I'ndistributcd  Earnings  of  Corp.  A  

Post-'86  I  ndistributni!  Earnings  of  Corp.  A  Reduced  By  Cur-      

rent    Year    Dividend    DisU-ibutions    (increased    by    deficit 

carryback). 

Foreign  Income  Taxes  of  Cxjrp.  A  (Annual)  120u 

Post-'86  Foreign  Income  Taxes  of  Corp.  ^  

12/31  Distributions  to  Corp   M  0 

12/31  Distributions  to  Corp.  Z  0 


1986 
150u 
300u 


1987  1988  1989  1990 


(lOOu)  lOOu  0  

200u  2.50U  2,500 

(lOOu)  lOOu  lOOu 

0  lOOu  50u  .. 


120u 


0 
0 


S10 
$10 
5u  .. 
45u 


$50 
$60 
0  .... 
0  .... 


0    ... 
$60 
5u  .. 
45u 


0 

200u 
50u 
SOU 


0 

$30 
0 
0 


(ill  On  December  31.  1987.  Corporation  A 
distributes  a  5u  dividend  to  Corporation  M 
and  a  45u  divideml  to  Corpcjration  Z.  At  that 
time  Corporation  A  has  a  dnfirit  of  (lOOu)  in 
post-1986  undistributed  earnings  and  SlOof 
post- 1986  foreign  income  taxes  The  (lOOu) 
deficit  (but  not  the  post-1986  foreign  income 
taxes)  is  carried  back  to  offset  the 
accumulated  profits  of  1486  and  removed 
from  post-1986  undistributt-d  earnings.  The 
accumulated  profits  for  1986  are  reduced  to 
50u  (150ii  -  lOOu)  The  dividend  is  paid  out 
of  the  reduced  1986  arcumuldted  profits. 
Foreign  taxes  deemed  paid  Ijv  tCorporation  M 
with  respect  to  the  5u  dividend  are  12u 
(120ux(5u/.50u)).  See  ^  1.902-1(b)(3). 
Corporation  M  must  include  12u  in  gross 
income  (translated  under  the  nile  applicable 
tr,  foreign  income  faxes  paid  on  earnings 
di  I  umiilated  in  pre  effective  date  years) 
under  section  78  as  a  dividend.  Both  the 
in(.()me  inclusion  ami  the  foreign  taxes 
dtwmed  paid  are  subjei  t  to  a  separate 
limitation  for  dividends  from  (iorporation  A. 
a  noncontmlled  section  902  corporation.  No 
;K cumulated  profits  remain  in  Corporation  A 
with  respect  to  1986  after  the  i.arryback  of  the 
1987  deficit  and  the  [>>cemlK«r  31.  1987, 
dividend  distributions  to  Corporations  M  and 
Z. 

(lit)  On  December  tl.  1484.  ( iorporation  A 
distiibutes  a  5ii  liividend  to  Corporation  M 
and  a  45u  dividend  to  ( iorporation  Z.  .\t  that 
time  Cijrp<iration  A  has  10(Ju  of  post-1986 
undistributed  earnings  and  $60  of  post-1986 


foreign  income  taxes.  Therefore,  the  dividend 
is  considered  paid  out  of  Corporat.on  A's 
post-1986  undistributed  earnings.  Foreign 
taxes  deemed  paid  by  Corporation  M  with 
respect  to  the  5u  dividend  are  S3 
(S60x5%|5u/100u|).  Corporation  M  must 
include  $3  in  gross  income  under  section  78 
as  a  dividend.  Both  the  income  inclusion  and 
the  foreign  taxes  deemed  paid  are  subject  to 
a  separate  limitation  for  dividends  from 
noncontrolied  section  902  corporation  A. 
Corporation  A's  post-1986  undistributed 
earnings  as  of  January  1,  1990.  are  50u 
(lOOu  -50u).  CCorporation  A's  post-1986 
foreign  income  taxes  must  be  reduced  by  the 
amount  of  foreign  taxes  that  would  have  been 
deemed  paid  if  both  Corporations  M  and  Z 
were  eligible  to  compute  an  amount  of 
deemed  paid  taxes.  Section  1, 902-1  (a)(8j(i). 
The  amount  of  foreign  income  taxes  that 
would  have  been  deemed  paid  if  both 
Corporations  M  and  Z  were  eligible  to 
compute  an  amount  of  deemed  paid  taxes  on 
the  50u  dividend  distributed  by  Clorporation 
A  is  $30($60x50%|50u/100ul)'  Thus,  post- 
1986  foreign  income  taxes  as  of  ianuary  1, 
1990.  are  $30  ($60 -$30). 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  Ck)rporation  A  has  a 
deficit  in  its  post-1986  undistributed 
earnings  of  (150u)  on  Decemfier  31,  1987. 
The  deficit  is  carried  back  to  1986  and 
reduces  accumulated  profits  for  that  year  to 
-0-.  Thus,  the  foreign  income  taxes  paid  with 
respect  to  the  1986  accumulated  profits  will 


never  be  deemed  paid.  The  1987  dividend  is 
deemed  to  be  out  of  (Corporation  .A's  1985 
accumulated  profits.  Foreign  taxes  deemed 
paid  by  Corporation  M  under  section  902 
with  respect  to  the  5u  dividend  paid  on 
December  31,  1987,  are  4u  (120ux5u/150u). 
See  §  1.902-l(b)(3).  As  a  result  of  the 
December  31.  1987,  dividend  distributions. 
lOOu  (150u  -  50u)  of  accumulated  profits  and 
80u  (120u  reduced  by  40ull20ux50u/150ul 
of  foreign  taxes  that  would  have  t)een 
deemed  paid  had  all  of  Corpwration  A's 
shareholders  been  eligible  to  compute  an 
amount  of  foreign  taxes  deemed  paid  with 
respect  to  the  dividend  paid  out  of  1985 
accumulated  profits)  remain  in  Corporation 
A  with  respect  to  1985. 

Examples,  (i)  From  1986  through  1991, 
domestic  corporation  M  owns  10  percent  of 
the  one  class  of  stock  of  foreign  corporation 
A.  The  remaining  90  percent  of  Corjxiration 
As  stock  is  owned  by  Corporation  Z,  a 
foreign  corporation.  Corporation  A  is  not  a 
controlled  foreign  corporation  and  uses  the  u 
as  its  functional  currency.  1u  equals  $1  at  all 
relevant  times.  Both  Corporation  A  and 
Corporation  M  use  the  calendar  year  as  the 
taxable  year  Corporation  A  has  pre-1987 
accumulated  profits  and  post-1986 
undistributed  earnings  or  deficits  in  post- 
1986  undistributed  earnings,  pays  pre-1987 
and  post-1986  foreign  income  taxes,  and  pays 
dividends  as  summarized  t^elow; 


1986 


Taxable  vear 

Current  E  &  P  (Deficits)  of  Corp.  A  iQOu 

Current  Plus  Accumulated  E  Jk  P  of  (^rp.  A  IQOu 

Post-'86  Undistnbutei!  Eaining-,  of  (Durp.  A  


,  1987 

.  (50u) . 

.  ,50u  .. 

.  (50u) 

Post- 86  Undistributed  Earnings  of  Corp.  A  Reduced  By  Cur-      (50u) 

rent    Ve^ir    Dividend    Distributions    (increased    by    deficit 
wirrybackj. 

Foreign  Income  Taxes  (Annual)  of  Corp.  A  sOu  0 


1988 
150u 
200u 
lOOu 
0  


1989 
75u  .. 
175u 
75u  .. 
75u  .. 


$120 


$20 


1990 
25u  .. 
200u 
lOOu 
0  


1991 

0 

80u 

0 

0 


$20 


UMI 
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Post-'86  Foreign  Income  Taxes  of  Corp.  A  o  $120 

12/31  Distributions  to  Corp.  M 0  0  lOu 

12/31  Distributions  to  Corp.  Z 0  0  90u 


$20 
0  .... 
0  .... 


$40  - 0 

12u  0 

108u  0 


(ii)  On  December  31, 1988.  Corjxjration  A 
distributes  a  lOu  dividend  to  Corporation  M 
and  a  90u  dividend  to  Corporation  Z.  At  that 
time  Corporation  A  has  lOOu  in  its  post-1986 
undistributed  earnings  and  $120  in  its  post- 
1986  foreign  income  taxes.  Corporation  M  is 
deemed,  under  §  1.902-l(b)(l).  to  have  paid 
$12  ($120x  10%(10u/100ul)  of  the  post-1986 
foreign  income  taxes  paid  by  Corporation  A 
and  includes  that  amount  in  gross  income 
under  section  78  as  a  dividend.  Both  the 
income  inclusion  and  the  foreign  faxes 
deemed  paid  are  subject  to  a  separate 
limitation  for  dividends  from  noncontrolled 
section  902  corporation  A.  Corporation  As 
ix)st-1986  undistributed  earnings  as  of 
January-  1,  1989,  are  0  (lOOu-lOOu).  Its  post- 
1986  foreign  taxes  as  of  January  1,  1989.  also 
are  0.  S120  reduced  by  $120  of  foreign 
income  taxes  paid  that  would  have  been 
deemed  paid  if  both  Corporations  M  and  Z 
were  eligible  to  compute  an  amount  of 
foreign  taxes  deemed  paid  on  the  dividend 
from  Corporation  A  ($120xlOO%[100u/ 
lOOuj). 

(iii)  On  December  31.  1990.  Corpnaration  A 
distributes  a  12u  dividend  to  Corjxsration  M 
and  a  108u  dividend  to  Corporation  Z.  At 
that  time  Corporation  A  has  lOOu  in  its  p)ost- 
1986  undistributed  earnings  and  $40  in  its 
post-1986  foreign  income  taxes.  The 
dividend  is  paid  out  of  post-1986 
undistributed  earnings  to  the  extent  thereof 
(lOOu),  and  the  remainder  of  20u  is  paid  out 
of  1986  accumulated  profits.  Under  §  1.902- 
lfb)(2).  the  12u  dividend  to  Corporation  M  is 
deemed  to  be  paid  out  of  post-1986 
undistributed  earnings  to  the  extent  of  lOu 
(100uxl2u/120u)  and  the  remaining  2u  is 
deemed  to  be  paid  out  of  Corporation  A's 
1986  accumulated  profits.  Similarly,  the 
108u  dividend  to  Corporation  Z  is  deemed  to 
be  paid  out  of  post-1986  undistributed 
earnings  to  the  extent  of  90u  (lOOu  x  108u/ 
120u)  and  the  remaining  18u  is  deemed  to  be 
paid  out  of  Corporation  As  1986 
accumulated  profits.  Foreign  income  taxes 
deemed  paid  by  Corporation  M  under  section 
902  with  respect  to  the  portion  of  the 
dividend  paid  out  of  post-1986  undistributed 
earnings  are  $4  (S40x  I0%110u/100u!),  and 
foreign  taxes  deemed  paid  by  Corporation  M 
with  respect  to  the  portion  of  the  dividend 
deemed  paid  out  of  1986  accumulated  profits 
are  1.6u  (80u  x  2u/100u).  Corp)oration  M  must 
include  $4  plus  l.Bu  translated  undei;the 
rule  applicable  to  foreign  income  taxes  paid 
on  earnings  accumulated  in  taxable  years 
prior  to  the  effective  date  of  the  Tax  Reform 
Act  of  1986  in  gross  income  as  a  dividend 


under  section  78.  The  income  inclusion  and 
the  foreign  income  taxes  deemed  paid  are 
subject  to  a  separate  limitation  for  dividends 
from  noncontrolled  section  902  Corporation 
A.  As  of  January  1,  1991.  Corporation  As 
post-1986  undistributed  earnings  are  0 
(lOOu-lOOu).  80u  (100u-20u)  of  accumulated 
profits  remain  with  respect  to  1986.  Post- 
1986  foreign  income  taxes  as  of  Januan'  1 . 
1991.  are  0.  $40  reduced  by  $40  of  foreign 
income  taxes  paid  that  would  have  been 
deemed  paid  if  both  Corporations  M  and  Z 
were  eligible  to  compute  an  amount  of 
deemed  paid  taxes  on  the  lOOu  dividend 
distributed  by  Corporation  A  out  of  post-1986 
undistributed  earnings  ($40x  100%(100u/ 
lOOuj]  Corporation  A  has  64u  of  foreign 
income  taxes  remaining  with  resp)ect  to  1986. 
80u  reduced  by  16u  |80u  x  20u/100u|  of 
foreign  income  taxes  that  would  have  been 
deemed  paid  if  Corporations  M  and  Z  both 
were  eligible  to  compute  an  amount  of 
deemed  paid  taxes  on  the  20u  dividend 
distributed  by  Corporation  A  out  of  1 986 
accumulated  profits 

(b)  Canyforv\'ard  of  deficits  in  pre- 
1987  accumulated  profits  of  a  first-, 
second-,  or  third-tier  corporation  to 
post-1986  undistributed  earnings  for 
purposes  of  section  902 — (1)  General 
rule.  For  purposes  of  computing  foreign 
income  taxes  deemed  paid  under 
§  1.902-l(b)  with  respect  to  dividends 
paid  by  a  first-,  second-,  or  third-tier 
corporation  out  of  post-1986 
undistributed  earnings,  the  amount  of  a 
deficit  in  accumulated  profits  of  the 
foreign  corporation  determined  under 
section  902  as  of  the  end  of  its  last  pre- 
effective  date  taxable  year  is  carried 
forward  and  reduces  post-1986 
undistributed  earnings  on  the  first  day 
of  the  foreign  corporation's  first  taxable 
year  begirming  after  December  31,  1986, 
or  on  the  first  day  of  the  first  taxable 
year  in  which  the  ownership 
rtjquirements  of  section  902(c)(3)(BJ  and 
§  1.902-l(a)(l)  through  (4)  are  met  if  the 
special  effective  date  of  §  1.902-l(a)(13) 
applies.  Any  foreign  income  taxes  paid 
with  respect  to  a  pre-effective  date  year 
shall  not  be  carried  forward  and 
included  in  post- 1986  foreign  income 
taxes.  Post-1986  undistributed  earnings 
may  not  be  reduced  by  the  amount  of  a 
pre-1987  deficit  in  earnings  and  profits 


computed  under  section  964(a).  See 
section  960  and  the  regulations  under 
that  section  for  rules  governing  the 
carr)forward  of  deficits  and  the 
computation  of  foreign  income  taxes 
deemed  paid  with  respect  to  deemed 
income  inclusions  from  controlled 
forf'ign  corporations.  For  translation 
rules  governing  carryforwards  of  deficits 
in  pre-1987  accimiulated  profits  to  post- 
1986  taxable  years  of  a  foreign 
corporation  with  a  dollar  functional 
currency,  see  ^  1  985-6(d)(2) 

(2)  Effect  of  pre-effective  date  deficit. 
If  a  foreign  corporation  has  a  deficit  in 
accumulated  profits  as  of  the  end  of  its 
last  pre-effective  date  taxable  year,  then 
the  foreign  corporation  cannot  pay  a 
dividend  out  of  preeffective  date  years 
unless  there  is  an  adjustment  made  (for 
example,  a  refund  of  foreign  taxes  paid) 
that  restores  section  902  accumulated 
profits  to  a  pre-effective  date  taxable 
year  or  years.  Moreover,  if  a  foreign 
corporation  has  a  deficit  in  section  902 
accumulated  profits  as  of  the  end  of  its 
last  pre-efTective  date  taxable  year,  then 
no  deficit  in  post-1986  undistributed 
earnings  will  be  carried  back  under 
paragraph  (a)  of  this  section.  For  rules 
concerning  carr>backs  of  eligible 
deficits  from  post-1986  undistributed 
earnings  to  reduce  pre-1987  earnings 
and  profits  computed  under  section 
964(a),  see  section  960  and  the 
regulations  under  that  section. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (b): 

Example  h  [i]  From  1984  through  1988. 
domestic  corporation  M  owns  10  percent  of 
the  one  class  of  stock  of  foreign  corporation 
A.  The  remaining  90  percent  of  Corporation 
As  stock  is  owned  by  Corporation  Z.  a 
foreign  corporation  Corporation  A  is  not  a 
controlled  foreign  cnrpioration  and  uses  the  u 
as  its  functional  currency,  lu  equals  $1  at  all 
relevant  times.  Both  Corporation  A  and 
Corporation  M  use  the  calendar  year  as  the 
taxable  year  Corporation  A  has  pre-1987 
accumulated  profits  or  deficits  in 
accumulated  profits  and  post-1986 
undistributed  earnings,  pays  pre-1987  and 
post-1986  foreign  income  taxes,  and  pays 
dividends  as  summarized  below: 


Taxable  year 1984  1985  1986  1987  1988 

Current  E  &  P  (Deficits)  of  Corp.  A  25u  (lOOu) (25u) 200u  lOOu 

Current  Plus  Accumulated  E  &  P  (Deficits)  of  Corp.  A  25u  (75u)  (lOOu) lOOu  50u 


Post-'86  Undistributed  Earnings  of  Corp.  A  

Post-"86  Undistributed  Earnings  of  Corp.  A  Reduced  By  Current  Year  Divi-      

dend  Distributions  (reduced  by  deficit  carr\'forward). 

Foreign  Income  Taxes  (Annual)  of  Corp.  A  20u 

Post-'86  Foreign  Income  Taxes  of  Corp.  A  

12/31  Distributions  to  Corp.  M  0  .... 

12/31  Distributions  to  Corp.  Z  0  .... 


5u 


0 
0 


lOOu 
(sou) 

$100 

sioo 

15u  .. 
135u 


SOU 
sou 

$50 
$50 
0 
0 
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(ii)  On  Dfc  eiiibor  11.  l^H".  (lorporation  A 
(iistribiitfs  ,1  I ')()ii  {lividond.  15ut() 
CorporrttMin  M  ,iri(i  I:t5u  to  (Airporatiori  Z. 
Corpiir.itiun  A  has  iOOii  rif  current  earnings 
H!\d  profits  for  1W7   bi;t  its  post-1986 
nniiistrit)iifi!cl  earnings  are  only  lOOu  as  a 
result  of  the  rnciuctiun  for  pre-1987 
accumuliiteii  ciencits  required  under 
parauniph  ib)(l !  of  this  section.  Corporation 
A  has  ,si()0  of  post-l')8(i  foreign  income 
taxfs  Only  lOO'.i  of  the  150u  distribution  is 
a  diMiienii  diit  i;f  post-1986  undistributed 
'■arnings  Foreign  mcome  taxes  deemed  paid 
bv  Corporation  M  in  1987  with  respect  to  the 
lOu  dividend  attributable  to  post-1986 
undistributed  earnings,  computed  under 
§1  9O2-l(b).areS10($10Oxl0%[10u/10Ou|). 
Corporation  M  inf  kiiies  this  amount  in  gross 
UK  ome  under  section  78  as  a  dividend.  Both 
ttu'  m< omi:  iiii  !us!(;n  and  the  foreign  taxes 
ilt'i-nied  paid  are  subject  to  a  separate 


limitation  for  dividends  from  noncontrolled 
section  902  corpKjration  A.  After  the 
distribution.  (Corporation  A  has  {50u)  of  post- 
1986  undistributed  earnings  (10nu-150u)  and 
-0-  post-1986  foreign  income  taxes.  .SlOO 
reduced  by  $100  of  foreign  income  taxes  paid 
that  would  have  l)een  deemed  paid  if  both 
Corporations  M  and  Z  were  eligible  to 
compute  an  amount  of  deemed  paid  t;ixos  on 
the  lOOu  divi(iend  distributed  by  (."orporation 
A  out  of  post-1986  undistributed  earnings 
(SlOOx  100%|100u/100u|). 

(iii)  The  remaining  50u  of  the  I50u 
distribution  cannot  be  deemed  paid  out  of 
accumulated  profits  of  a  pre-1987  year 
because  Corjwration  A  has  an  accumnlated 
deficit  as  of  the  end  of  1986  that  oiiminatt;d 
all  pre-1987  accumulated  profits.  See 
paragraph  (b)(2)  of  this  section.  The  50u  is  a 
dividend  out  of  current  earnings  and  profits 
under  section  316(a)(2),  but  Corporation  M  is 


not  deemed  to  have  paid  any  additional 
foreign  income  taxes  paid  by  Corporation  A 
with  respect  to  that  50u  dividend  out  of 
current  earnings  and  profits.  Sen  §  1  902- 
1(1))(4). 

Example  2.  (i)  From  1986  through  1991, 
domestic  corporation  M  owns  10  percent  of 
the  one  class  of  stock  of  foreign  corporation 
.'\.  The  remaining  90  percent  of  Corporation 
.A's  stock  is  owned  by  (Corporation  Z,  a 
foreign  torjioratioM.  Corporation  A  is  not  a 
controlled  foreign  corporation  and  uses  the  u 
as  its  functional  currency,  lu  equals  $1  at  all 
relevant  times.  Both  Corporation  A  and 
(Corporation  M  use  the  calendar  year  as  the 
taxable  year.  (Corporation  A  has  pre-1987 
accunuilated  profits  or  deficits  in 
accumulated  profits  and  pf)St-1986 
undistributed  earnings,  pays  post-1986 
foreign  income  taxes,  and  pays  dividends  as 
summarized  below: 


r.ixaiile  VI 


1986 


1987 


1988 


1989  1990 


Cuirent  F  A  P  (Deficits)  of  Corp,  A  (lOOu) 150u  (1.50u)  lOOu  250u 

Current  Plus  Accumulated  E  &  P  (Deficits)  of  Corp.  A  (lOOu) 50u  (200u) (lOOu) 50u 


Post-'8H  Undistributed  Earnings  of  Corp,  A  50u 

Post-'86  1  ndistributed  Earnings  of  Corp.  A  Reduced  By  Current  Year  Divi-     (50u) 

(lend  Distributions  (reduced  by  deficit  carryforward). 

Foreign  Income  Taxes  (Annual)  of  Corp.  A  0  S120 

Host-'8b  Foreign  Income  Taxes  of  Corp.  A $120 

12/;)1  Distributions  to  Corp.  M  0  tOu 

12/.'tl  Distributions  to  Corp.  Z  '. „ 0  90u 


(200u) 
(200u) 


0 
0 
0 
0 


(lOOu) .50u 

(200u)  0 


$50 
$50 
lOu 
90u 


SlOO 
S150 
5u 
45u 


(ii)  On  December  .31,  1987,  Corporation  A 
distributes  a  lOu  ilividend  to  (Corporation  M 
and  A  90u  dividend  to  (Corporation  Z.  At  the 
tiint'  of  the  distribution,  Corporation  A  has 
"idu  of  post-19Hb  undistributed  earnings  and 
ISDi!  of  current  earnings  and  profits.  Thus. 
50u  of  the  dividt-nd  distribution  (5u  to 
Corporation  .M  and  45u  to  (Corporation  Z)  is 
a  dividend  out  of  post- 1986  undistributed 
earnings  The  remaining  fiOu  is  a  dividend 
out  of  current  earnings  and  profits  under 
section  )lfi(a)i2).  but  Corporation  M  is  not 
dwmed  to  have  paid  any  additional  foreign 
income  taxes  paid  by  Corporation  A  with 
respect  to  that  50u  dividend  out  of  current 
earnings  and  profits.  .See  S  1.402-1  (b)(4). 
Note  that  even  if  there  were  no  current 
earnings  and  profits  in  Corporation  A,  the 
remaining  SOu  of  the  lOOu  distribution 
cannot  b<;  deemed  paid  out  of  accumulated 
profits  of  a  pre  1987  year  lierause  Corporation 
A  h.is  an  accumulatfid  deficit  as  of  the  end 
of  lM8t)  tha;  eliminated  all  pre-1987 
accunuilatid  profits.  5>ee  paragraph  (b)(2)  of 
this  section  Corporation  A  has  $120  of  post- 
1986  foreign  income  taxes.  Foreign  taxes 
deemed  paid  by  Corporation  M  under  section 
902  with  respect  to  the  5u  dividend  out  of 
post-1986  undistributed  earnings  are  $12 
($120x  I0%l5u/50ul).  (Corporation  M 
includes  this  amount  in  gross  income  as  a 
dividend  under  section  78.  Both  the  foreign 
t.ixiis  deemed  paid  and  the  deemed  dividend 
are  subject  to  a  separate  limitation  for 
dividends  from  noncontrolled  section  902 
corporation  A.  .^s  of  January  1,  1988, 
(Corporation  A  has  (.50ul  in  its  post-1986 
undistributed  earnings  (50u  -  l(X)u)  and  -0- 
in  its  post-198h  foreign  income  taxes.  $120 
reduced  by  $120  of  torcign  ta.xes  that  would 
have  been  deemed  paid  if  Ixjth  Corporations 
M  and  Z  were  eligible  to  compute  an  amount 
ot  defrned  paid  taxes  on  the  dividend 


distributed  by  Corporation  A  out  of  post-1986 
undistributed  earnings  ($120x  ioo%|50u/ 
50u|). 

(iii)  On  December  31,  1989.  Corporation  A 
distributes  a  lOu  dividend  to  (Corporation  M 
and  a  90u  dividend  to  (Corporation  Z. 
Although  the  distribution  is  considered  a 
dividend  in  its  entirety  out  of  1989  earnings 
and  profits  pursuant  to  section  ,!lb(a)(2). 
post-1986  undistributed  earnings  are  (lOOu), 
Accordingly,  for  purposes  of  section  902, 
(Corpwration  M  is  deemed  to  have  paid  no 
post-1986  foreign  income  taxes.  ,See  *i  1.902- 
1(b)(4),  Corporation  A's  post-198r) 
undistributed  earnings  as  of  January  1,  1990. 
are  (200u)  ((lOOu)  -  lOOu),  Corporation  As 
post-1986  foreign  income  taxes  an;  not 
reduced  because  no  taxes  were  deemed  paid. 

(iv)  On  December  31,  1990,  (Corporation  A 
distributes  a  5u  dividend  to  (Corporation  M 
and  a  45u  dividend  to  Corporation  Z.  At  that 
time  Corporation  A  has  50u  of  [)ost-1986 
undistributed  earnings,  and  Si 50  ot  post- 
1986  foreign  income  taxes.  Foreign  taxes 
deemed  paid  by  Corporation  M  under  section 
902  with  respect  to  the  5u  dividend  are  $15 
($150xlO%(5u/50uj).  Post-1986 
undistributed  earnings  as  of  January  1,  1991. 
are  -0-  (SOu  -  50u),  Post-1986  foreign  income 
taxes  as  of  January  1. 1991.  also  are  -0-,  $150 
reduced  by  $150  ($150x  100%(50u/,50u|)  of 
foreign  income  taxes  that  woujd  have  been 
deemed  paid  if  both  Corporations  M  and  Z 
were  eligible  to  compute  an  amount  of 
deemed  paid  taxes  on  the  SOu  dividend. 

Par.  4.  Newly  designated  S  1  902-3  is 
amended  by  i^vising  the  section 
heading  and  paragraph  (a)  introductory 
text,  and  by  designating  the  last 
paragraph  as  paragraph  (1)  and  revising 
it  to  read  as  follows: 


§  1 .902-3    Credit  for  domestic  corporate 
shareholder  of  a  foreign  corporation  for 
foreign  income  taxes  paid  with  respect  to 
accumulated  profits  of  taxable  years  of  the 
foreign  corporation  beginning  before 
January  1, 1987. 

(a)  Definitions.  For  purposes  of 
section  902  and  §§  1.902-3  and  1.902- 
4; 

***** 

(1)  Effective  date.  Except  as  provided 
in  §  1.902-4,  this  section  applies  to  any 
distribution  received  from  a  first-tier 
corporation  by  its  domestic  shareholder 
after  December  31,  1964,  and  before  the 
beginning  of  the  foreign  f:orporation's 
first  taxable  year  beginning  after 
December  31,  1986.  If,  however,  the  first 
day  on  which  the  ownership 
requirements  of  section  902(c)(3)(B)  and 
S?  l,902-l(a)(l)  through  (4)  are  met  with 
respect  to  the  foreign  corporation  is  in 
a  taxable  year  of  the  foreign  corporation 
beginning  after  December  31,  1986,  then 
this  section  shall  apply  to  all  taxable 
years  l)eginning  after  December  31, 
1964,  and  before  the  year  in  which  the 
ownership  requirements  are  first  met. 
See  S  1.902-l(a)(13)(iii),  For 
corresponding  rules  applicable  to 
distributions  received  by  the  domestic 
shareholder  prior  to  January  1,  1965,  see 
§  1.902-5  as  contained  in  the  26  CFR 
part  1  edition  revised  April  1,  1976, 

§1.902-4    [Amended] 

Par,  5.  Newly  designated  §  1,902-4, 
paragraph  (bj,  in  the  last  sentence,  the 
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language  "§  1.902-1"  is  removed  and 
"§  1.902-3"  is  added  in  its  place. 

PART  602— 0M8  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  6.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  7.  In  §602.101,  paragraph  (cl  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 

follows: 

§602.101     0MB  Control  Numbers. 


(c)  *   *   * 

CFR  part  of  section  where  iden-      rAtofnn. 
tified  and  descnbed  trol  No 


1 .902-1 


1545-1458 


Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  December  12.  1996. 
Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc  97-153  Filed  1-6-97;  8:45  am) 

BILUNG  CODE  4830-01 -U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  220 

Collection  From  Third  Party  Payers  of 
Reasonable  Costs  of  Healthcare 
Services 

agency:  Office  of  the  Secretar\',  DoD. 
ACTION:  Final  rule;  amendment, 

SUMMARY:  The  Department  of  Defense 
published  a  fmal  rule  concerning 
Collection  From  Third  Party  Payers  of 
Reasonable  Costs  of  Healthcare  Services. 
This  part  is  published  to  suspend  the 
effectiveness  of  32  CFR  220.8(k)(2).  The 
effective  date  initially  established  for 
this  change  was  June  1,  1996.  Due  to 
unanticipated  administrative 
requirements  thai  extended  the 
timeframe  for  implementation,  this 
effective  date  is  now  suspended  until 
April  1,  1997. 

DATES:  Effective  January  7,  1997,  section 
220.8(k)(2),  as  pubUshed  at  61  FR  6542. 
February  21,  1996,  is  suspended  until 
April  1,1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Patrick  Kelly,  (703)  681-8910. 
SUPPLEMENTARY  INFORMATION:  The 
amendment  published  on  Februan.-  21. 
1996,  was  not  self-implementing. 
Rather,  implementation  required  a 
change  in  billing  practices  by  militar.' 
treatment  facilities  and  TRJCARE 
resource  sharing  providers.  Due  to 
unanticipated  administrative 


requirements  that  extended  the 

timeframe  for  implementation,  the 
changes  in  billing  practices  were 
suspended  briefly.  In  view  of  these 
circumstances,  the  solicitation  of 
additional  public  comment  prior  to 
establishing  a  deferred  effective  date  is 
unnecessary. 

List  of  Subjects  in  32  CFR  Part  220 

Claims.  Health  care.  Health  insurance. 

For  the  reasons  stated  in  the 
preamble,  32  CFR  part  220  is  amended 
as  follows: 

PART  220— COLLECTION  FROM 
THIRD  PARTY  PAYERS  OF 
REASONABLE  COSTS  OF 
HEALTHCARE  SERVICES 

1,  The  authority  citation  for  32  CFR 
Part  220  continues  to  read  as  follows. 

Authority:  5  L"  S,C   301,  10  L'  S  C.  lOQ.'i 

2,  The  last  sentence  of  paragraph 
220.8(k)(2)  is  revised  to  read  as  follows; 

§  220.8    Reasonable  costs. 

«  •  •  •  • 

(k)*   *   ' 

(2)  *    *    *  This  paragraph  (k)(2) 
becomes  effective  April  1,  1997, 
•         *         *         *         « 

Dated   December  31,  1996 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Lnison 
Officer.  Department  of  Defense 

iFR  Doc  9--16?  Filed  1-6-9'.  8  45  am] 
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Federal  Register 

Vol.  62,   No.  4 

Tuesday,  January  7,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposed 
issuance  o(  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  985 

[Docket  No.  FV-96-985^  PR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Salable  Quantities  and  Allotment 
Percentages  for  the  1997-98  Marketing 
Year 


AGENCY 

USD  A 


Agrirultural  Marketing  Service, 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 

establish  the  (quantity  of  spearmint  oil 
produced  in  the  Far  West,  by  class,  that 
handlers  may  purchase  from,  or  handle 
t'(K.  producers  durinjj  the  10^7-98 
marketing  year.  The  Spearmint  Oil 
Administrative  (^oniniittee  (Committee), 
the  ajjency  responsible  for  local 
artministration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West,  recommended  this  rule  for  the 
purpose  of  avoiding  extreme 
nuctuations  in  supplies  and  prices,  and 
thus  help  to  maintain  st.ihility  in  the 
speamiint  oil  market. 
DATES:  Comments  nuist  be  received  by 
February  6,  1997 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  C'lerk,  Fruit  and  Vegetable 
Division,  AMS.  IJSDA,  room  2525. 
South  Building,  P.O  Box  96456, 
Washington,  D.C.  2()09()-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
(*f  this  issue  of  the  Federal  Register  and 
will  be  made  avail, ible  tor  puliiic 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  |,  C!iirr\,  Nnrlfiw est  .Market mg 
Field  Offii  e,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  U.SDA.  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204;  telephone:  (503)  326- 


2043;  Fax:  (503)  326-7440;  or  Caroline 
C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2525,  South  Building,  P.O.  Box  96456, 
Washington,  D,C.  20090-6456; 
telephone:  (202)  720-5127;  Fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  |av  Giierber, 
Marketing  Order  Admisiistration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-24'!  1;  1-\tx  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  985  (7  CFR  Part  985). 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West  (Washington. 
Idaho,  Oregon,  and  designated  parts  of 
Nevada  and  Utah).  This  marketing  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  tlie  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect, 
salable  quantities  and  allotment 
percentages  may  be  established  for 
classes  of  spearmint  oil  produced  in  the 
Far  West.  This  proposed  rule  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West,  by  class,  that 
may  be  purchased  from  or  handled  for 
producers  by  handlers  during  the  1997- 
98  marketing  year,  which  begins  on  June 
1,  1997.  This  proposed  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irrer;oncilabIe  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  anv 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 


hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdictton  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  authority  contained  in 
sections  985.50,  985.51,  and  985.52  of 
the  order,  the  Committee  recommended 
the  salable  quantities  and  allotment 
percentages  for  the  1997-98  marketing 
year  at  its  October  2,  1996,  meeting,  and 
reconfirmed  its  recommendation 
following  review  of  additional 
information  at  its  meeting  held  on 
November  14,  1996.  The  Committee 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  for  Scotch  spearmint  oil  with 
one  member  opposing  the  motion 
because  he  favored  the  establishment  of 
a  higher  salable  quantity  and  allotment 
percentage.  In  a  unanimous  vote,  the 
Committee  recommended  the 
establishment  of  a  salable  quantity  and 
allotment  percentage  for  Native 
spearmint  oil. 

This  proposed  rule  would  establish  a 
salable  quantity  of  996,522  pounds  and 
an  allotment  percentage  of  55  percent 
for  Scotch  spearmint  oil,  and  a  salable 
quantity  of  1.125,351  pounds  and  an 
allotment  percentage  of  56  percent  for 
Native  spearmint  oil  This  proposed  rule 
would  limit  the  amount  of  spearmint  oil 
that  h.mdlers  may  purchase  from,  or 
handle  for,  producers  during  the  1997- 
98  marketing  year,  which  begins  on  June 
1. 1997.  Salable  quantities  and 
allotment  percentages  have  been  placed 
into  effect  each  season  since  the 
marketing  order's  inception  in  1980. 

The  U.S.  production  of  spearmint  oil 
is  concentrated  in  the  F"ar  West, 
primarily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  by  the 
marketing  order).  Spearmint  oil  is  also 
produced  in  the  Midwest.  The 
production  area  covered  by  the 
marketing  order  accounts  for 
approximately  75  percent  of  the  annual 
U.S  production  of  both  classes  of 
spearmint  oil. 

When  the  order  became  effective  in 
1980,  the  United  States  produced  nearly 
too  pen  enl  of  the  world  s  suppiv  i^f 
Scotch  spearmint  oil,  of  which 
approximately  HO  percent  was  produced 
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in  the  regulated  production  area  in  the 
Far  West.  International  production 
characteristics  have  changed  in  recent 
years,  however,  with  foreign  Scotch 
spearmint  oil  production  contributing 
significantly  to  world  production. 
Although  still  a  leader  in  production, 
the  Far  West's  market  share  has 
decreased  to  approximately  65  percent 
of  the  world  total.  Thus,  in  recent 
marketing  years,  the  Committee  has 
taken  a  different  approach  in  its  method 
of  addressing  the  historical  fluctuations 
in  supply  and  price.  In  conjunction  with 
the  goal  of  maintaining  prit:e  and  market 
stability,  the  Committee  seeks  a 
moderate  growth  rate  in  terms  of  total 
North  American  market  share.  The 
Committee's  recommendation  is 
intended  to  find  a  stable  price  level 
while  keeping  Far  West  Scotch 
spearmint  oil  in  a  competitive  and 
viable  position  in  the  international 
market.  To  that  end,  the  Committee  is 
targeting  a  specific  percentage  of  the 
North  American  market  share  for  use  in 
its  salable  quantity  and  allotment 
percentage  calculations.  For  1997-98, 
the  Committee  is  targeting  73  percent  of 
the  North  American  market,  compared 
to  the  nearly  65  percent  targeted  for  the 
1996—97  season.  Preliminary  figures 
indicate  that  the  Far  West  Scotch 
spearmint  oil  market  share  in  North 
America  will  reach  approximately  60 
percent  in  1996-97,  up  from  55  percent 
in  1995-96. 

Records  show  that  the  marketing 
order  has  contributed  extensively  to  the 
stabilization  of  grower  prices,  which 
prior  to  1980  experienced  wide 
fluctuations  from  year  to  year.  Prior  to 
1980,  grower  prices  for  Native 
spearmint  oil  were  historically  cyclical. 
For  example,  between  1971  and  1975 
the  price  of  Native  spearmint  oil 
increased  from  $3.00  per  pound  to 
$11.00  per  pound.  In  contrast,  under  the 
marketing  order,  prices  have  stabilized 
between  $10.50  and  $11.50  per  pound 
for  the  past  ten  years.  With 
approximately  90  percent  of  U.S. 
production  of  Native  spearmint  oil 
located  in  the  Far  West,  the  method  of 
calculating  the  Native  spearmint  nil 
salable  quantity  and  allotment 
percentage  primarily  utilizes 
information  on  price  and  available 
supply  as  they  are  affected  by  the 
estimated  trade  demand  for  Far  West 
Native  spearmint  oil. 

The  proposed  salable  quantity  and 
allotment  percentage  for  each  class  of 
spearmint  oil  for  the  1997-98  marketing 
year  is  based  upon  the  Committee's 
recommendation  and  the  data  presented 
below. 


(1)  Class  1  (Scotch)  Spearmint  Oil 

(A)  Estimated  carr\-in  on  June  1. 
1997—309,927  pounds.  This  figure  is 
derived  by  subtracting  the  estimated 
1996-97  marketing  year  trade  demand 
of  900,000  pounds  from  the  revised 
1996-97  marketing  year  total  available 
supply  of  1,209,927  pounds. 

(B)  Estimated  North  American 
production  (U.S.  and  Canada)  for  the 
1997-98  marketing  year— 1,511,461 
pounds.  This  figure  is  an  estimate  based 
on  information  provided  to  the 
Committee  by  producers  and  buyers. 

(C)  Percentage  of  North  American 
market  targeted — 73  percent  This  figure 
is  an  approximate  average  of  the 
recommended  target  pert:entages  made 
at  each  of  the  five  regional  producer 
meetings  held  throughout  the  Far  West 
production  area  during  the  month  of 
September,  1996. 

(D)  Total  quantity  of  Scotch  spearmint 
oil  needed  to  reach  targeted 
percentage — 1,103,367  pounds.  This 
figure  is  the  product  of  the  estimated 
1997-98  North  American  production 
and  the  targeted  percentage. 

(E)  Minimum  amount  desired  to  have 
on  hand  throughout  the  season — 
200,000  pounds.  Producers  at  all  of  the 
five  regional  meetings  had 
recommended  this  amount,  which 
continues  to  reflect  the  Committee's 
commitment  to  regain  market  share  bv 
maintaming  a  minimum  quantity  on 
hand. 

(F)  Total  supply  required— 1.303.367 
pounds.  This  figure  is  derived  by  adding 
the  minimum  desired  on  hand  amount 
to  the  total  quantity  required  to  meet  the 
targeted  percentage. 

(Gj  Additional  quantity  required — 
993,440  pounds.  "This  figure  represents 
the  actual  amount  of  additional  or  new 
oil  needed  to  meet  the  Committee's 
projections,  and  is  computed  bv 
subtracting  the  estimated  carry-in  of 
309,440  pounds  from  the  total  supply 
required  of  1 ,303,367  pounds. 

(H)  Total  allotment  base  for  the  1997- 
98  marketing  year — 1,811,859  pounds. 

(I)  Computed  allotment  percentage — 
54.8  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  allotment 
base. 

(J)  Recommended  allotment 
percentage — 55  percent.  This  is  the 
Committee's  recommendation  based  on 
the  computed  allotment  percentage. 

(K)  The  Committee's  recommended 
salable  quantity — 996.522  pnund.s.  This 
figure  is  the  product  of  the 
recommended  allotment  percentage  and 
the  total  1997-98  allotment  ba.se. 


(2)  Class  3  (Native)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1, 
1997 — 71.764  pounds.  This  figure  is 
derived  by  subtractmg  the  estimated 
1996-97  marketmg  year  trade  demand 
of  1,162,500  pounds  from  the  revised 
1996-97  marketing  year  total  available 
supply  of  1,234.264  pounds 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1997-98  marketing 
year — 1.212.500  pounds.  This  figure 
represents  an  average  of  buyer  estimates 
and  the  amounts  recommended  at  the 
regional  producer  meetings. 

(C)  Salable  quantity  required  from 
1997  production — 1.140.736  pounds 
This  figure  is  the  difference  between  the 
estimated  1997-98  marketing  year  trade 
demand  and  the  estimated  carrv-in  on 
lune  1,  1997. 

(D)  Total  allotment  base  for  the  1997- 
98  marketing  year— 2,009,556  pounds. 

(E)  Computed  allotment  percentagt^ — 
56.8  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantit\  by  the  total  allotment 
base. 

(F)  Ref:ommended  allotment 
percentage — 56  pen:ent.  This  is  the 
Committee's  recommendation  based  on 
the  computed  allotment  percentage. 

(G)  The  (Committee's  recommended 
salable  quantity — 1,125,351  pounds. 
This  figure  is  the  product  of  the 
recommended  allotment  percentage  and 
the  total  1997-9B  marketing  year 
allotment  base. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  which 
handlers  may  purchase  from  or  handle 
on  behalf  of  producers  during  a 
marketing  year  Each  producer  is 
allotted  a  share  of  the  salable  qiuintits 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  ba.se  for  the 
applicable  class  ot  spearmint  oil. 

The  Committee's  recommended 
Scotch  spearmint  oil  salable  quantity  of 
996,522  pounds  and  allotment 
percentage  of  55  perf;ent  are  based  on 
anticipated  supply,  demand,  and  a 
targeted  pen:entage  of  the  North 
.American  market  during  the  1997-98 
marketing  year.  The  Committee's 
recommended  .Native  spearmint  oil 
.salable  quantity  of  1,125,351  pounds 
and  allotment  percentages  of  56  percent 
are  based  on  anticipated  supply  and 
trade  demand  during  the  1997-98 
marketing  year.  The  proposed  salable 
quantities  are  not  expected  to  cause  a 
shortage  of  spearmint  oil  su|iplies.  Any 
unanticipated  or  additional  market 
demand  for  spearmint  oil  which  may 
develop  during  the  marketing  year  can 
be  satisfied  b\  an  increase  in  the  salable 
quantities.  Both  .Scotch  and  Native 
spearmint  oil  producers  who  produce 
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more  than  their  anniuil  allotnients 
during  the  1997-98  season  may  transfer 
.such  excess  spearmint  oil  to  a  producer 
with  spearmint  oil  production  less  than 
his  or  her  animal  allotment  or  put  it  into 
the  reserve  pool. 

This  proposed  regulation,  it  adopted, 
would  be  similar  to  those  which  have 
been  issued  in  prior  seasons.  Costs  to 
prndu<:ers  and  handlers  resulting  from 
this  proposed  action  are  expected  to  be 
offset  by  the  benefits  derived  from  a 
stable  market,  a  greater  market  share, 
and  possible  improvetl  retLirns.  in 
conjunction  with  the  issuance  of  this 
proposed  rule,  the  Committee's 
marketing  policy  statement  for  the 
1997-98  marketing  vear  has  been 
reviewed  by  the  Department.  The 
Committee's  marketing  policy 
statement,  a  requirement  whenever  the 
Committee  recommends  v(jlume 
regulations,  fullv  meets  the  intent  of  the 
provisions  as  set  forth  in  7  CFR  Part 
985.,=i(3.  Conformity  with  other  USDA 
guidelines  has  also  been  reviewed  and 
confirmed. 

The  establishment  of  these  salable 
(juantities  and  allotmenfpercentages 
would  allow  for  anticipated  market 
needs  based  on  historical  sales,  changes 
and  trends  in  production  and  demand, 
and  information  available  to  the 
Committee.  Adoption  of  this  proposed 
rule  would  also  provide  spearmint  oil 
producers  with  information  on  the 
amount  of  oil  which  should  be 
produced  for  next  season. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  sn;all  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulator\  flexihilitv  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subie<^t  to  suc:h  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  8  spearmint  oil  handlers 
subject  to  regulation  under  the 
marketing  order  and  approximately  250 
producers  of  spearmint  oil  in  the 
regulated  production  area.  Of  the  2. SO 
producers,  approximately  135  producers 
hold  C:iass  1  (Scotch)  oil  allotment  base, 
and  approximately  115  producers  hold 
Class  3  (Native)  oil  allotment  base. 
Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 


those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  have  been  defined  as  tho,se 
whose  annual  receipts  are  less  than 
$500,000. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity,  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  Crop 
rotation  is  an  essential  cultural  practice 
in  the  production  of  spearmint  for  weed, 
insect,  and  disease  control.  A  normal 
spearmint  producing  operation  would 
have  enough  acreage  for  rotation  such 
that  the  total  acreage  recjuired  to 
produce  the  crop  would  he  about  one- 
third  spearmint  and  two-thirds 
rotational  crops.  An  average  spearmint 
producing  farm  would  thus  have  to  have 
considerable  more  acreage  than  would 
be  planted  to  spearmint  during  any 
given  season.  To  remain  economically 
viable  with  the  added  costs  associated 
with  spearmint  production,  most 
spearmint  producing  farms  would  fall 
into  the  category  of  large  businesses. 

Based  on  the  Small  Business 
Administration's  definition  of  small 
entities,  the  Committee  estimates  that 
none  of  the  eight  handlers  regulated  by 
the  order  would  be  considered  small 
entities  as  all  are  national  and 
multinational  corporations  involved  in 
the  buying  and  selling  of  essential  oils 
and  the  products  of  such  essential  oils. 
The  Committee  also  estimates  that  17  of 
the  135  Scotch  spearmint  oil  producers 
and  10  of  the  115  Native  spearmint  oil 
producers  would  be  classified  as  small 
entities.  Thus,  a  majority  of  handlers 
and  producers  of  Far  West  spearmint  oil 
may  not  be  classified  as  small  entities. 

This  proposed  rule  would  establish 
the  quantity  of  spearmint  oil  produced 
in  the  Far  West,  by  class,  that  handlers 
may  purchase  from,  or  handle  for, 
producers  during  the  1997-97 
marketing  year.  The  committee 
recommended  this  rule  for  the  purpose 
of  avoiding  extreme  fiuctuations  in 
supplies  and  prices,  and  thus  help  to 
maintain  stability  in  the  spearmint  oil 
market.  This  action  is  authorized  by  the 
provisions  of  sections  985.50,  985.51 
and  985.52  of  the  order. 

The  small  spearmint  oil  producers 
generally  are  not  extensively  diversified 
and  as  such  are  more  at  risk  to  market 
fiuctuations.  Such  small  farmers 
generally  need  to  market  their  entire 
annual  crop  and  do  not  have  the  luxury 
of  having  other  cropij  to  cushion  seasons 
with  poor  spearmint  oil  returns. 
Conversely,  large  diversified  producers 
have  the  potential  to  endure  one  or 
more  seasons  of  poor  spearmint  oil 


markets  because  incomes  from  alternate 
crops  could  support  the  operation  for  a 
period  of  time.  Being  reasonably  assured 
of  a  stable  price  and  market  provides 
small  producing  entities  with  the  ability 
to  maintain  proper  cash  flow  and  to 
meet  amuial  expenses.  Thus,  the  market 
and  price  stability  provided  by  the  order 
potentially  benefit  the  small  producer 
more  than  such  provisions  benefit  large 
producers.  Even  though  a  majority  of 
handlers  and  producers  of  spearmint  oil 
may  not  be  classified  as  small  entities, 
the  volume  control  feature  of  this  order 
has  small  entity  orientation. 

Records  show  that  the  marketing 
order  has  contributed  extensively  to  the 
stabilization  of  grower  prices,  which 
prior  to  1980  experienced  wide 
fiuctuations  from  year  to  year.  Prior  to 
1V180.  grower  prices  for  Native 
spearmint  oil  were  historically  cyclical. 
For  example,  between  1971  and  1975 
the  price  of  Native  spearmint  oil 
increased  from  $3.00  per  pound  to 
$1 1.00  per  pound.  In  contrast,  under  the 
marketing  order,  prices  have  stabilized 
between  $10.50  and  $11.50  per  pound 
for  the  past  ten  years. 

Alternatives  to  this  proposal  included 
not  regulating  the  handling  of  spearmint 
oil  during  the  1997-98  marketing  year, 
and  recommending  either  higher  or 
lower  salable  quantities  and  allotment 
percentages.  The  Committee  reached  its 
recommendation  to  e.stablish  salable 
quantities  and  allotment  percentages  for 
both  classes  of  oil  after  careful 
consideration  of  all  available 
information,  and  believe  that  the  levels 
recommended  will  achieve  the 
objectives  sought.  Without  any 
regulations  in  effect,  the  Committee 
believes  the  industry  would  return  to 
the  pattern  of  cyclical  prices  of  prior 
years,  as  well  as  suffer  the  potentially 
price  depressing  consequence  that  a 
release  of  the  nearly  1.300,000  pounds 
of  spearmint  oil  reserves  would  have  on 
the  market.  According  to  the  Committee, 
higher  or  lower  salable  quantities  and 
allotment  percentages  would  not 
achieve  the  intended  balance  between 
market  and  price  stability  and  market 
share  maintenance  and  growth. 
Annual  salable  quantities  and 
allotment  percentages  have  been  issued 
for  both  classes  of  spearmint  oil  since 
the  order's  inception.  Reporting  and 
recordkeeping  requirements  have 
remained  the  same  for  each  year  of 
regulation.  Accordingly,  this  action 
would  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  spearmint  oil 
producers  and  handlers.  All  reports  and 
forms  associated  with  this  program  are 
reviewed  periodically  in  order  to  avoid 
unnecessary  and  duplicilous 
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information  collection  by  industry  and 
public  sector  agencies.  Tbe  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap,  or  conflict 
with  this  proposed  rule. 

Finally,  the  Conniiittee's  meetings 
were  widely  publicized  throughout  the 
spearmint  oil  industry  and  all  interested 
persons  were  invited  to  attend  and 
participate  on  all  issues.  Interested 
persons  are  also  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  rec:ordkeeping 
requirements,  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  985  is  proposed  to 
be  amended  as  follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  98,T  continues  to  read  as  follows: 

Authority:  7  IJ..S.(:.  BOl-674. 

2.  A  new  S  985.21fi  is  added  to  read 
as  follows: 

INote:  This  section  will  not  appear  in  the 
C'oiic  of  Federal  Regul.itions.j 

§  985.21 6    Salable  quantities  and  allotment 
percentages — 1 997-98  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  beginning 
on  June  1,  1997,  shall  be  as  follows: 

(a)  Class  1  (Scotch)  oil — a  salable 
quantity  of  996,522  pounds  and  an 
allotment  pen:entage  of  55  percent. 

(b)  Class  3  (Native)  oil— a  salable 
quantity  of  1,125,351  pounds  and  an 
allotment  percentage  of  56  percent. 

Dated:  Decembor  :U  .  1996. 
Robert  C.  Keeney. 

Director.  Fruit  and  Vegf^table  Division. 
|FR  D(K.  97-281  Filed  1-6-97;  H:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95-NM-215-AD] 

Airworthiness  Directives;  Boeing 
Model  737-100  and  -200  Series 
Airplanes 

agency:  Federal  .-Xviatujn 
Administration,  DOT. 

ACTION:  .Notice  of  propo.sed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  7.37-100  and  -200  series 
airplanes,  that  currently  requires 
various  inspections  for  cracks  in  the 
outboard  chord  of  the  frame  at  body 
station  (BS)  727  and  in  the  outboard 
chord  of  stringer  18A:  and  repair  or 
replac;ement  of  cracked  parts.  That  AD 
was  prompted  by  reports  of  fatigue 
cracks  in  those  outboard  chords.  This 
ac:tion  would  add  inspe<:tions  for  certain 
airplanes,  and  would  revise  certain 
compliance  times  for  all  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct 
fatigue  cracking,  which  could  result  in 
reduced  structural  integrity  of  the 
outboard  chords,  and  subsequent  rapid 
decompression  of  the  airplane. 

DATES:  Comments  must  be  received  b\ 
February  18,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  F'ederal  Aviation 
Administration  (FAA).  Transport 
.Mrplane  Directorate,  ANM-103. 
.•\ttention:  Rules  Docket  No.  95-NM- 
215-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  F.^A,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Delia  Swartz,  Aerospace  h.ngineer. 
Airframe  Branch.  ANM-120S,  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW  .  Renton, 
Washington;  telephone  (206)  227-2785; 
fax  (206)227-1181. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
spei  ified  above  A\\  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specificallv  invited  on 
the  overall  regulatorv.  economic, 
environmental,  and  energy  aspects  of 
the  propo.sed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FA.^-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commeiiters  wishing  the  ¥.\.\  to 
acknowledge  receipt  of  then  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  PS-NM-ZIS-AD  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenfer. 

Availability  of  NPRMs 

.Any  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  .No. 
95-NM-215-AD,  1601  Lind  ,\venue, 
SW..  Renton,  Washington  98055^056. 

Discussion 

On  June  5,  1995,  the  FAA  issued  AD 
95-12-17.  amendment  39-9268  (60  FR 
36981.  Julv  19,  1995),  applicable  to 
certain  Boeing  Model  737-100  and  -200 
series  airplanes,  to  require  \arious 
inspections  for  cracks  in  the  outboard 
chord  of  the  frame  at  bodv  station  (BS) 
727  and  in  the  outboard  chord  of 
stringer  18A:  and  repair  or  replacement 
of  cracked  parts.  That  .AD  also  provides 
for  an  optional  terminating  action  for 
the  ret^uired  iiispet  tions.  That  action 
was  prompted  by  reports  ol  fatigue 
cracks  in  those  outboard  chords.  The 
n'quirements  ot  that  .\D  are  intended  to 
detect  and  correct  such  fatigue  era*  king, 
which  c:ould  result  in  reduced  structural 
integrity  of  the  outboard  chords,  and 
subsequent  rapid  decompression  of  the 
airplane. 
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Actions  Since  Issuance  of  Previous  Rule 

Since  the  is.siiniKe  ot  that  AD.  the 
FAA  has  hecoriie  avvan;  that  certain 
airplanes  that  should  he  subject  to  the 
requirements  of  that  AD  were  omitted 
inadvertently.  Al  the  time  .'\D  9.S-12-17 
was  i.ssued.  the  Boeing  service  bulletins 
cited  in  the  \D  did  not  describe  initial 
or  repetitive  inspections  for  unmodified 
airplanes  that  had  accumulated  less 
than  27.000  total  flight  cycles.  The  FAA 
has  determined  that  airplanes  that  have 
accumulated  less  than  27.0(J0  total  flight 
cycles  as  of  .August  18,  1995.  (the 
effective  date  of  AD  95-12-17)  are 
subject  to  the  addressed  unsafe 
condition.  The  F.AA  finds  that  these 
airplanes  also  must  be  inspected  to 
detect  cracking  in  the  outboard  chords 
in  order  to  address  the  identified  unsafe 
condition  in  a  timely  manner. 

Additionally,  several  operators  have 
expressed  their  concern  with  the 
complexity  of  the  compliance  times  of 
AD  95-12-17.  The  operators  have 
advised  the  FA.A  that  the  currently 
required  "progressive"  or  "sliding" 
compliance  times  are  difficult  to  track 
and  to  s<:hedule.  These  operators 
maintain  that  the  complexity  of  the 
compliance  times,  in  itself,  will  increase 
the  risk  and  likelihood  of  a  missed 
inspection  occurring  becau.se  of  an 
inadvertent  scheduling  oversight. 

The  F.'\A  acknowledges  the 
commenters'  concern.  Since  the 
issuance  of  AD  95-12-17.  the  FAA  has 
held  further  discussions  with  the 
manufacturer  in  an  effort  to  clarify  and 
simplify  the  compliance  times.  For 
airplanes  on  which  the  upper  outboard 
chord  has  been  replaced,  the 
compliance  times  of  this  proposal 
reflect  a  revised  initial  threshold  of 
"prior  to  the  accumulation  of  50.000 
flight  cycles  since  replacement  of  the 
upper  outboard  chord,  or  within  4,500 
flight  cycles  as  of  the  effective  date  of 
this  AD,  whichever  occurs  later."  For  all 
other  airplanes,  the  compliance  times  of 
this  proposal  reflefit  a  revised  initial 
threshold  of  "prior  to  the  accumulation 
of  50.000  total  flight  cycles,  or  within 
4.500  flight  cycles  after  the  effective 
date  of  this  AD.  whichever  occurs 
later."  The  repetitive  inspections  would 
be  required  at  intervals  not  to  exceed 
4.500  flight  cycles  for  all  affected 
airplanes.  The  FAA  has  determined  that 
the  revised  compliance  times  will 
address  the  unsafe  condition  in  a  timely 
manner. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  products  of  this  same 


type  design,  the  proposed  AD  would 
supersede  AD  95-12-17  to  continue  to 
require  various  inspections  to  detect 
cracking  in  the  outboard  chord  of  the 
frame  at  BS  727  and  in  the  outboard 
chord  of  stringer  18A;  and  repair  or 
replacement  of  cracked  parts.  This 
action  would  add  inspections  for  certain 
airplanes.  This  action  also  would  revise 
the  threshold  for  accomplishment  of  the 
initial  inspection  and  would  revi,se  the 
repetitive  inspection  interval  for  all 
affected  airplanes.  This  action  also 
continues  to  provide  for  an  optional 
tenninating  action  tor  the  required 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1  Ififi,  which  is  cited  in 
AD  95-12-17  as  the  appropriate  source 
of  service  information. 

Cost  Impact 

There  are  approximately  999  Model 
737-100  and  -200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  296  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

The  actions  that  are  currently 
required  by  AD  95-12-17  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  actions  currently 
required  is  estimated  to  be  $71,040,  or 
$240  per  airplane,  per  inspection  cycle. 

This  proposed  AD  specifies 
inspection  requirements  for  airplanes 
that  were  omitted  inadvertently  from 
the  existing  AD.  However,  the  costs 
associated  with  the  inspections  for  those 
airplanes  were  included  previously  in 
the  cost  impact  on  U.S.  operators  for 
accomplishment  of  AD  95-12-17. 
Therefore,  the  FAA  estimates  that  no 
additional  costs  would  be  required  for 
accomplishment  of  the  proposed 
requirements  of  this  AD. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  will  be  provided  by  this  AD 
action,  it  will  take  approximately  50 
work  hours  to  accomplish  it.  at  an 
average  labor  rate  of  .$60  per  work  hour. 
Required  parts  will  cost  approximately 
$3,680  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this  optional 
terminating  action  is  estimated  to  be 
$6,680  per  airplane. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  As.sessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034' February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
c:ontacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  106(g),  40113,  44701, 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9268  (60  FR 
36981,  July  19.  1995),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  95-NM-21.5-AD.  Supersedes 
AD  95-12-17.  Amendment  39-9268. 

Applicability:  Model  737-100  and  -200 
series  airplanes;  line  numbers  1  through  999 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modiried,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD  For  airplanes  that  have  t)een  modified, 
altered,  or  repaired  so  that  the  performance 
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of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  thi,' 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  dfiscrilwd  in 
this  AD.  .Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  hy  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicahility  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking, 
which  could  result  in  reduced  structural 
integrity  of  the  outboard  chords,  and 
subsequent  rapid  decompression  of  the 
airplane,  accomplish  the  following: 

(a)  For  airplanes  on  which  the  body  station 
(BS)  727  frame  upper  outboard  chord  has 
been  replaced  in  accordance  with  Boeing 
.Service  Bulletin  737-53-1088:  Prior  to  the 
accumulation  of  50.000  flight  cycles  since 
replacement  of  the  upper  outboard  chord,  or 
within  4.500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  close  visual,  pulse  echo  shear  wave 
(I'ESW),  and  high  frequency  eddy  current 
(HFEC)  inspections  to  detect  cracks  in  the 
outboard  chord  of  the  frame  at  BS  727  and 

in  the  outboard  chord  of  stringer  ISA. 
Perform  the  inspections  in  accordance  with 
Part  1  of  the  Accomplishment  Instructions  of 
either  Boeing  Alert  Service  Bulletin  737- 
53An66.  dated  lune  30.  1994:  or  Boeing 
Service  Bulletin  737-53An6B.  Revision  1, 
dated  May  25.  1995.  Thereafter,  repeat  these 
inspections  at  intervals  not  to  exceed  4.500 
flight  cycles. 

(b)  For  airplanes  on  which  the  BS  727 
frame  outboard  chord  has  not  been  replaced 
or  on  which  only  the  lower  outboard  cho'd 
has  been  replaced  in  accordance  with  Boeing 
.Service  Bulletin  737-53-1088:  Prior  to  the 
accumulation  of  50,000  total  flight  cycles,  or 
within  4.500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  close  visual,  I'ESW,  and  HFEC 
inspections  to  detect  cracks  in  the  outboard 
chord  of  the  frame  at  BS  727  and  in  the 
outboard  chord  of  stringer  18A.  Perform  the 
inspections  in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  either 
Boeing  Alert  Service  Bulletin  737-53A1166. 
dated  June  30,  1994:  or  Boeing  Service 
Bulletin  737-53An6H.  Revision  1.  dated 
May  25,  1995.  Thereafter,  repeat  these 
inspections  at  intervals  not  to  e.xceed  4.5(K) 
flight  cycles. 

(c)  if  any  crack  is  found  in  the  outboard 
chord  of  stringer  18A  (luring  any  inspection 
required  bv  this  AD.  prior  to  hirther  flight, 
repair  in  accordance  with  either  paragraph 
(c)(1)  or  (cl(2)  of  this  AD 

(1)  Repair  in  accordance  with  Bocnng 
Service  Bulletin  737-53A1 166.  Revision  1. 
dated  May  25.  1995;  or 

(2)  Repair  in  accordance  with  a  method 
approved  bv  the  Manager,  Seattle  Aircraft 
Certification  Office.  (ACO)  FAA.  Transport 
Airplane  Directorate 

(d)  If  any  crack  is  found  in  the  outb(5ard 
chord  of  the  frame  at  BS  727  during  any 


inspection  required  by  this  AD:  Accomplish 
paragraph  {d)(l )  or  (d)(2)  of  this  AD.  as 
applicable,  in  accordance  with  either  Boeing 
Alert  Service  Bulletin  737-53An66,  dated 
)une  30,  1994:  or  Boeing  Service  Bulletin 
737-53A11H6,  Revision  1,  dated  May  25. 
1995.  Thereafter,  repeat  the  insp(H:tions 
required  by  either  paragraph  (a)  or  (b)  of  this 
.■\D,  as  applicable,  at  intervals  not  to  exceed 
4. ,500  flight  cycles. 

(1)  If  any  crack  extends  from  the  forward 
edge  of  the  chord  or  from  the  forward 
fastener  hole,  but  dixis  not  extend  past  the 
second  fastener  hole,  accomplish  either 
paragraph  (d)(l)(i)  or  (d)(l)(ii)  of  this  AD 

(i)  Prior  to  further  flight,  install  the  time- 
limited  repair.  Prior  to  the  accumulation  of 
4.500  flight  cycles  or  within  18  months  after 
accomplishment  of  the  repair,  whichever 
occurs  first,  replace  the  outboard  i  hord  Or 

(ii)  Prior  to  further  flight,  replace  (he 
outboard  chord. 

Note  2:  Boeing  Alert  Service  Bulletin  737- 
53A1166  references  Boeing  .Service  Bulletin 
737-53-1088  as  an  additional  source  of 
service  information  for  procedures  to  replace 
the  chord. 

(2)  If  any  crack  extends  from  the  forward 
edge  of  the  chord,  or  from  the  forward 
fastener  hole,  and  extends  past  the  second 
fastener  hole,  prior  to  further  flight,  replace 
the  outboard  chord  in  accordance  with  either 
the  original  issue  or  Revision  1  of  the  service 
bulletin. 

(e)  Accomplishment  of  the  fcjilowing 
actions  in  accordance  with  either  Boeing 
Alert  .Service  Bulletin  737-53A1 166.  dated 
)une  30.  1994.  or  Boeing  Servif:e  Bulletin 
737-53A1166,  Revision  1,  dated  May  25 
1995.  constitutes  terminating  action  for  the 
requirements  of  this  .\D. 

(1)  For  airplanes  on  which  no  crack  is 
found:  Install  the  preventative  modification 
in  accordance  with  either  the  original  issui- 
or  Revision  1  of  the  service  bulletin. 

(2)  For  airplanes  on  which  any  crack  is 
found:  Prior  to  further  flight,  replace  the 
cracked  chord  and  install  the  preventative 
modification  in  accordance  with  i-ither  the 
original  issue  or  Revision  1  o*^the  service 
bulletin. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
providf!s  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager.  Seattle 
AtX).  Operatoni  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenai'.i  e  lnspe(,lor,  who  may  add 

(  omments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3;  Information  concerning  the 
rxisteiK  e  of  approved  alternative  methods  of 
(  ompliance  with  this  .^D.  if  any.  may  \ye 
obtained  from  the  Seattle  \CO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  ojierate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  bt^  accomplished 


Issued  in  Renton.  Washington,  on 
[>rfmber  31.  1996. 

S.  R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directornic,  Aircraft  Cprtificntion  Service. 

IFK  OfK    97-254  Filed  1-b-97.  8:45  am| 
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14  CFR  Part  39 

[Docket  No.  95-NM-207-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-300,  -400,  and  -500  Series 
Airplanes 

agency:  Federal  Aviation 

.'\dministration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 

adoption  of  a  new  airworthiness 
directive  (.^D)  that  is  applicable  to 
certain  Boeing  Model  7.17-300.  -400. 
and  -.500  series  airplanes.  This  proposal 
would  require  interchanging  the 
location  of  the  hydraulic  fu.se  and  the 
flow  liiniter  of  the  standby  hydraulii 
system  of  the  leading  edge.  The 
proposed  AD  also  would  require 
replacing  the  existing  hydraulic  fuses  in 
the  standby  hydraulic  system  with  new 
fuses.  This  proposal  is  prompted  hv 
reports  of  a  performance  test  of  the 
hydraulic  fuses,  which  revealed  that  the 
positioning  of  the  flow  limiter  in  the 
existing  configuration,  and  excessive 
fusing  volumes  of  some  of  the  fuses,  can 
adversely  affect  the  operation  of  the 
fuse.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  adversely  affected  operation  uf  the 
fuse,  which  could  result  in  the  loss  of 
ail  hydraulic  system  pressure  and 
consequent  severely  reduc:ed 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  IH    1997 
ADDRESSES:  .Submit  comments  in 
triplic:ate  to  the  Federal  ,^yiation 
Administration  (F.'X.'M.  Transport 
Airplane  Directorate.  .\NM-1(13. 
Attention:  Rules  Doc  ket  No.  95-NM- 
207-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  P8055-1056. 
Comments  may  be  inspeded  at  this 
location  between  9:00  am,  and  3:00 
p  rn  ,  Monday  through  Friday,  except 
Federal  holidays 

The  servic;e  information  referenc:ed  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commen:ial  Airplane  Group, 
P.O.  Box  .1707  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
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Airplane  Directorate.  IROl  Lind 
Avenue.  SW..  Renton,  Wa.shin^ton. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  W.  Frey,  Aerospace  ETiujneer, 
System.s  and  Equipment  Branch.  ANM- 
130S.  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  ,SW  .  Renton, 
Washington;  telephone  (206)  227-2G73; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  sul)mitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifuallv  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspe<jts  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addres.sed,  stamped 
postc:ard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-207-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-10.1,  Attention:  Rules  Docket  No. 
95-NM-207-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  980,55-4056. 

Discussion 

The  FAA  received  a  report  indicating 
that  a  performance  test  of  the  fuses  in 
the  hydraulic  systems  of  certain  Boeing 
Model  737  series  airplanes  was 
conducted.  Results  of  that  performance 
test  revealed  that,  in  the  existing 
configuration,  the  flow  limiter  of  the 
standby  hydraulic  system  of  the  leading 
edge  is  positioned  upstream  of  the 
hydraulic  fuse.  Such  positioning  of  the 
flow  limiter  can  adversely  affect  the 
operation  of  the  fuse. 


The  FAA  also  received  a  report 
indicating  that  certain  fuses  installed  in 
the  standby  hydraulic  system  exceed 
specified  "fusing  volumes"  (the  fluid 
volume  allowed  to  pass  through  the  fuse 
before  it  shuts  off)  at  low  hydraulic  fluid 
temperatures.  This  condition  also  can 
adversely  affect  the  operation  of  the 
fuse.  The  fuses  in  hydraulic  systems  A 
and  B  are  not  affected  by  this  condition. 
However,  the  fuses  in  the  standby 
hydraulic  system  are  affected,  since  they 
are  exposed  to  low  temperatures 
because  of  the  intermittent  operation  of 
the  standby  system. 

The  standby  hydraulic  system 
provides  a  backup  system  after  the 
pre.ssure  of  either  (or  both)  the  A  or  B 
hydraulic  system  drops  below  a 
minimum  pressure  setting.  The 
hydraulic  fuse  is  designed  to  prevent 
total  loss  of  the  hydraulics  systems  after 
a  certain  volume  of  fluid  passes  through 
the  fuse  within  a  specified  time 
following  the  development  of  a  leak 
downstream  of  the  fuse.  The  hydraulic 
fuse  also  allows  part  of  the  hydraulic 
system  to  remain  pressurized  if  such  a 
leak  develops.  If  the  A  and  B  hydraulic 
systems  fail,  and  the  standby  hydraulic 
system  develops  a  leak  downstream  of 
a  failed  fuse,  the  airplane  could  lose  all 
hydraulic  .system  pressure.  This 
condition,  if  not  corrected,  could  result 
in  severely  reduced  controllability  of 
the  airplane. 

Explanation  of  Relevant  Sen     e 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-29-1070, 
dated  June  8,  1995,  which  describes 
procedures  for  interchanging  the 
location  of  the  hydraulic  fuse  and  the 
flow  limiter  of  the  standby  hydraulic 
system  of  the  leading  edge  so  that  the 
hydraulic  fuse  is  positioned  upstream  of 
the  flow  limiter.  Accomplishment  of 
this  action  will  ensure  normal  operation 
of  the  hydraulic  fuse. 

The  FAA  also  has  reviewed  and 
approved  Boeing  Service  Bulletin  737- 
29-1071,  dated  May  16,  1996.  which 
describes  procedures  for  replacing  the 
existing  hydraulic  fuses  in  the  standby 
hydraulic  system  with  new  fuses  that 
are  not  affected  by  low  temperature 
operation.  Installation  of  these  new 
fuses  will  prevent  the  possible  loss  of 
the  standby  hydraulic  system  as  a  result 
ol  fluid  depletion  if  a  leak  occurs 
downstream  of  the  fuses 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 


require  interchanging  the  location  of  the 
hydraulic  fuse  and  the  flow  limiter  of 
the  standby  hydraulic  system  of  the 
leading  edge  so  that  the  hydraulic  fuse 
is  positioned  upstream  of  the  flow 
limiter.  The  proposed  AD  also  would 
require  replacing  the  existing  hydraulic 
fu.ses  in  the  standby  hydraulic:  system 
with  new  fuses  that  are  not  affected  by 
low  temperature  operation.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

Cost  Impact 

There  are  approximately  1,791  Boeing 
Model  737-300,  -400,  and  -500  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
596  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  FAA  estimates  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
interchange  of  the  hydraulic  fuse  and 
the  flow  limiter,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  The  cost 
for  required  parts  would  be  minimal. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  interchange  on  U.S. 
operators  is  estimated  to  be  $71,520,  or 
$120  per  airplane. 

The  FAA  also  estimates  that  it  would 
lake  approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  thfe  cost  impact  of  the  proposed 
replacement  on  U.S.  operators  is 
estimated  to  be  $143,040,  or  $240  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  95-NM-207-AD. 

Applicability:  Mcxlel  737-300,  -400,  and 
-500  series  airplanes  having  line  numbers 
1001  through  2791,  inclusive;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  (jerformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sjjecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  adversely  affected  operation  of 
the  fuse,  which  could  result  in  the  loss  of  all 
hydraulic  system  pressure  and  consequent 
severely  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  For  airplanes  listed  in  Boeing  Service 
Bulletin  737-29-1070,  dated  June  8, 1995: 
Within  4,000  flight  hours  after  the  effective 
date  of  this  AD,  interchange  the  location  of 
the  hydraulic  fuse  and  the  flow  limiter  of  the 
standby  hydraulic  system  of  the  leading  edge 


so  that  the  hydraulic  fuse  is  positioned 
upstream  of  the  flow  limiter.  in  accordance 
with  Boeing  Service  Bulletin  737-29-1070. 
dated  Junes,  1995. 

(b)  For  airplanes  listed  in  Boeing  Service 
Bulletin  737-29-1071.  dated  May  16. 1996: 
Within  4,000  flight  hours  after  the  effective 
date  of  this  AD.  replace  the  existing 
hydraulic  fuses  in  the  standby  hydraulic 
system  with  new  fuses  that  are  not  affected 
by  low  temperature  oi>eration.  in  accordance 
with  Boeing  Service  Bulletin  737-29-1071 . 
dated  May  16, 1996. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Seattle 
Aircraft  CertificaUon  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACXD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  31,  1996. 
S.R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-253  Filed  1-6-97:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  9S-NM-143-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus 
Industrie  Model  A320  and  A321  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A320 
and  A321  series  airplanes.  This 
proposal  would  require  replacement  of 
two  elevator  aileron  computers  (ELAC) 
with  ELAC's  that  contain  new  software. 
This  proposal  is  prompted  by  reports 
indicating  that  some  of  these  airplanes 
have  experienced  uncommanded 
movements  of  the  ailerons.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  situations,  such  as 
uncommanded  rolls  during  turbulent 
conditions,  which  could  lead  to  reduced 
controllability  of  the  airplane. 


DATES:  Comnents  must  be  received  by 
February  18, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administrat  on  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
143-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  ser\'ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Wash.ngton. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huh°r,  Aerospace  Engineer. 
Standardize. ion  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Ruler  Jocket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamp 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-143-AD  '  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  fVPRMs 

Any  person  mav  obtain  a  copy  of  this 
NPRM  by  submitting  a  ruquest  to  the 
FAA.  Transport  .Airplani'  Directorate. 
ANM-103.  Attention:  Rule.s  Docket  No. 
95-NM-143-AD.  1601  Lincl  Avenue, 
S\V.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authoritv  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A.12n  ami  A.121  series 
airplanes  The  DGAC  advises  that  it  has 
received  reports  indicating  that  some  of 
these  airplanes  have  experienced 
uncommanded  rolls:  flight  crews 
reported  these  rolls  as  ranging  from  5 
degrees  to  .U)  degrees. 

The  flight  control  system  for  both 
airplane  models  uses  fly-by-wire 
technology.  There  are  situations  where 
the  sensitivity  of  the  tly-bv-wire  design 
creates  safety  concerns.  Among  these 
situations  are: 

•  When  the  flaps  are  set  on  CONF  3 
or  CONF  FULL  and  turbulence  is 
encountered:  The  flight  crew's 
responses,  coupled  with  the  handling 
characteristics  of  the  airplane,  could 
cause  roll  oscillations 

•  When  the  flaps,  during  approach, 
have  jammed  in  the  fully-exfendeil 
position  and  CONF  1  is  subsequently 
se!e<;ted:  It  becomes  ditfi(.ul(  for  (he 
flight  crew  to  maintain  the  intended 
flight  path, 

•  When  contaminants  interfere  with 
proper  operation  of  the  sidestick 
transducer  unit:  .A  possible  consequence 
is  the  transmission  of  transient  signals 
from  the  sidestick  to  the  EI.AC.  These 
signals  could  cause  the  ailerons  to 

■jerk,"  and  result  in  an  uncommanded 
roll,  regardless  of  the  automatic  pilot 
mode  and  the  stage  of  flight 

Ail  of  these  situations,  it  not 
corrected,  could  lead  tu  reduced 
lontrollability  of  the  airplane. 

Kxplanation  of  Relevant  Service 
Information 

Airbus  Industrie  has  issued  Service 
Bulletin  A32()-27-l()82.  dated  April  25, 
lOTS,  which  describes  prcM.edures  for 
replacing  the  two  ELACl's  installed  in 
the  aft  electronic  rack  HOVL'  with  two 
KLACs  that  have  f)een  modified.  The 
modifications  entail  the  installation  of 
new  software  identified  as    Lfigi 
Standard,  "  a  program  that  alters  the 
airplane's  flying  qualities  to  reduce  the 
risk  of  encountering  situations  where 
uncommanded  roll  and  other  unsafe 
1  iiiulitions  are  likely  to  occur.  (This 
servi(.e  bulletin  references  Sextant 


Service  Bulletins  394512-27-014,  dated 
August  11,  1995  (for  airplanes  on  which 
modification  2413fiP343fi  is  not 
installed),  and  C12370A-27-001.  dated 
May  2,  1995  (for  airplanes  on  which 
modification  24136P3436  is  installed), 
as  additional  sources  of  procedural 
service  information  for  modification  of 
the  ELAC's.  Sextant  is  the  supplier  of 
theELAC's.j 

The  DGAC  classified  the  Airf)us 
Industrie  service  bulletin  as  mandatory 
and  i.ssued  French  airworthiness 
direction  (C/N)  95-203-072(B),  dated 
October  11,  1995.  as  corrected  by 
Erratum,  dated  November  H,  1995,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  French  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthine.ss  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  availabU' 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  two  ELAC's 
in.stalled  in  the  aft  electronic  rack  80VU 
with  two  ELAC's  that  have  been 
modified  to  include  LB9J  .Standard 
software.  The  actions  would  fie  required 
to  be  accomplished  in  accordance  with 
the  Airbus  Industrie  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  108  Airbus 
Industrie  Model  A320  and  A321  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
propo.sed  actions,  at  an  average  lal)or 
rate  of  $60  per  work  hour.  Required 
parts  would  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $19,440,  or  $180  per 
airplane. 


The  co.st  impact  figure  discussed 
above  is  ba.sed  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  tho.se  actions  in  the  future  if 
this  ALO  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritv:  49  T  S C 

44  701 


lOH(g),  40101,  40il3, 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthine.ss 
directive: 

Airbus  Iiidu.strie:  Docket  9.')-NM-14:i-AD. 

Applicability:  Model  A:i20and  A321  series 
airplanes  as  listed  in  Airbus  Industrie  .Service 
Bulletin  A:i2()-27-K)82.  (l,it(Hl  April  25, 
1995;  certi  Pica  tin!  in  any  category. 
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Note  1:  This  AD  applifis  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  =irea  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  inc:lude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
bf?en  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  due  to  problems  associated  with  the 
elevator  aileron  computer  IELA(]), 
accomplish  the  following: 

(a)  Within  1  year  after  the  effective  date  of 
this  AD,  replace  the  ELACs  having  part 
numbers  (P/N)  3945122307  and/or  P/N 
C12370AAA01  and  located  in  aft  electronics 
rack  80V1;.  with  modified  ELACs  having  P/ 
N  .1945122502.  in  accordance  with  Airbus 
Industrie  Ser\  ice  Bulletin  A32O-27-1082, 
dated  April  25,  1995. 

Note  2:  Airbus  Industrie  Service  Bulletin 
A32O-27-1082  references  Sextant  Service 
Bulletins  394512--27-014.  dated  August  11. 
1995  (for  airplanes  on  which  Airbus 
Industrie  modification  24136P3436  has  not 
been  installed);  and  C12370A-27-O01,  dated 
May  2,  1995  (for  airplanes  on  which  Airbus 
Industrie  modification  24136P3436  has  been 
installed];  as  additional  sources  of  procedural 
service  information  for  modification  of  the 
ELACs. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  l(x;ation  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Kenton,  Washington,  on 
December  31.  1996. 
S.R,  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 

|FR  Dcx:.  97-252  Filed  l-R-97;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96-SW-32-AD] 

Airworthiness  Directives;  Hiller  Aircraft 
Corporation  Model  UH-12A,  UH-12B, 
UH-12C,  UH-12D,  and  UH-12E 
Helicopters 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airvvorlhiness 
directive  (AD),  applicable  to  Hiller 
Aircraft  Corporation  (Hiller)  Model  UH- 
12A,  UH-12B,  UH-12C,  UH-12D.  and 
UH-12E  helicopters,  that  currently 
requires  a  dye  penetrant  inspection  of 
the  head  of  the  main  rotor  outboard 
tension-torsion  (T-T)  bar  pin  for  cracks; 
a  visual  inspectron  of  the  outboard  T- 
T  bar  pin  for  proper  alignment  and  an 
adjustment,  if  neces.sary:  and, 
installation  of  shims  at  the  inboard  end 
of  the  drag  strut.  This  action  would 
require  the  same  actions  required  by  the 
existing  AD.  but  would  allow  a 
magnetic  particle  inspection  of  the  T-T 
bar  pin  as  an  alternative  to  the  currently 
required  dye  penetrant  inspection,  and 
would  require  reporting  the  results  of 
the  inspections  only  if  cracks  are  found, 
rather  than  reporting  all  results  of 
inspections  as  required  by  the  existing 
AD,  This  proposal  is  prompted  by  an 
FAA  analysis  of  a  comment  to  thg 
existing  AD.  and  the  fact  that  no  cracks 
have  been  reported  since  the  issuance  of 
the  existing  AD.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  cracks  in  the  head  area  of  the 
outboard  T-T  bar  pin,  which  could 
result  in  loss  of  in-plane  stability  of  the 
main  rotor  blade  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
March  10,  1997. 

ADDRESSES:  Submit  comment?  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-SVV-32-AD.  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137,  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Hiller  Aircraft  Corporation.  3200  Imjin 
Road.  Marina,  California  93933-,5101. 
This  information  may  be  examined  at 
the  FAA.  Office  of  the  Assistant  Chief 
Coun.sel,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Charles  Matheis.  Aerospa(.p  Engineer, 
F.\A,  Los  .Xngeles  Ain  raft  Cert ifiint ion 
Offic;e,  3961)  Paramount  Blvd.. 
Lakewood.  ("alifornia  90712— 41.i". 
telephone  (310)  627-523,'5.  fax  (310) 
627-5210. 

SUPPLEMENTAR  t  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  lx;fore  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
f)e  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  All  comments 
submitted  will  be  available,  both  before 
and  after  the  (.losing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-SVV32-AD  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ot  NTRMs 

.^nv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
96-SW-32-AD.  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth.  Texas  76137. 

Discussion 

On  Mav  2.5.  1995.  the  FAA  issued  .\D 
9.5-12-02.  Amendment  39-9252  (60  FR 
30184)  to  require  for  Hiller  Model  I'H- 
12A.  UH-12B.  UH-12C.  l'H-12D,  and 
UH-12E  helicopters,  within  25  hours 
time-in-service  (TIS)  or  at  tlie  next  1(¥) 
hour  inspection,  whicheve"-  occurs  first, 
and  thereafter  at  intervals  not  to  ex(  eed 
100  hours  TLS:  (1)  an  inspection  of  the 
alignment  of  the  outboard  T-T  bar  pin 
and  an  adjustment,  if  necessary,  and  (2) 
an  inspection  for  cracks  in  the  head  of 
the  outboard  T-T  bar  pin  using  a  dye 
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penetrant  method.  Additionally,  that 
AD  requires,  within  25  hours  fiS  or  at 
tho  next  100  hour  inspci  tion.  whichever 
occurs  first,  the  instcil!;itiori  nt  shims 
betwt?fn  the  inboard  end  ot  the  drag 
strut  and  the  outboard  T-T  bar  pin.  That 
action  was  proni[)tfd  bv  two  accidents 
involving  faihire  ot  tin;  outboard  T-T 
bar  pin  on  Miller  UH-12K  lii;iii:opters. 
The  requirements  of  that  AD  are 
intended  to  prevent  c:racks  in  the  head 
area  of  the  outboard  T-T  bar  pin,  which 
could  result  in  loss  of  in-plane  stability 
of  the  main  rotor  blade  and  subsequent 
loss  of  control  of  the  helicopter. 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  a  comnierit  suggesting 
that  paragraph  (b)  ot  the  existing  AD 
should  specifically  identify  the 
compliance  time  for  the  inspection, 
(^en  though  the  compliance  time  is 
stated  in  paragraph  (aj.  The  FAA  agrees 
with  the  commenter,  and  the  wording  of 
paragraph  (b)  has  neen  (.hanged  to 
( larify  the  inspection  i:ompliance  time. 
.\dditionallv.  tfie  same  comnKmter 
requested  that  an  alternate  method  of 
compliance  for  the  inspection  be 
included  in  paragraph  (b)  of  the  existing 
AD.  The  FAA  agrees,  and  paragraph  (b) 
has  been  changed  to  allow  the  use  of  a 
magnetic  particle  mspei  tion  as  well  as 
a  dye  penetrant  inspection  required  by 
the  existing  AD.  One  additional 
commenter  states  that  misalignment  of 
the  drag  strut  fork  and  the  main  rotor 
blade  may  be  causing  cracks  While  the 
cause  of  the  cracks  is  uncertain,  the 
FAA  has  determined  that  the  recurring 
inspections  required  by  this  AD  should 
detect  misalignments  and  cracks  that 
could  lead  to  failure  of  the  T-T  bar  pin. 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  Hiller  Model  UH-12A, 
UH12B,  UH-12C,  UH-12D.  and  UH-12E 
helicopters  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  9.5- 
12-02  to  require,  within  2.5  hours  TIS  or 
at  the  next  100  hour  inspection, 
whichever  occurs  first,  and  thereafter  at 
intervals  not  to  exceed  100  hours  TIS: 
(1)  an  inspection  of  the  alignment  of  the 
outboard  T-T  bar  pin  and  an 
adju.stment.  if  necessary;  and  (2)  an 
inspection  for  cracks  in  the  head  of  the 
outboard  T-T  bar  pin  using  a  dye 
penetrant  method  or  a  magnetu  particlf 
method.  Additionallv.  the  proposed  .^D 
requires,  within  25  bou.'-s  TIS  or  at  the 
next  100  hour  inspe(.tion.  whichever 
ocinjrs  first,  the  installatujn  of  shims 
between  the  inboard  end  of  the  drag 
strut  and  the  outboard  T-T  bar  pin 

The  FAA  estimates  that  700 
helicopters  of  U.S.  registry  would  In? 
affe<.ted  by  this  proposed  .AD.  that  it 
would  take  approximately  2  work  hours* 
per  helicopter  to  accomplish  the 


proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $700  per  pin.  Based  on 
these  figures,  the  total  cost  impact  of  the 
propo.sed  AD  on  U.S.  operators  is 
estimated  to  be  $574,000,  assuming  one 
pin  must  be  replaced  on  every 
helicopter  in  the  fleet. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Iherefore, 
in  accordance  with  Executive  Order 
12fil2,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  ac:tion" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
et;ononnc  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  ot  Subiects  in  14  CIFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\ulhority:  49  I  ISC  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-92.52  (60  FR 
30184.  June  8.  1995).  and  bv  adding  a 


new  airworthiness  directive  (AD),  to 
read  as  follows; 

Hiller  Aircraft  Corporation:  Docket  No.  96- 
SVV-:i2-.AD.  .Siipcrsediis  AV)  95-12-02, 
Aniiuidinenf  ;i^-92.52 
Apfjiiaibilitv:  Model  L:H-12A.  UH-12B. 
IJH-I2(;.  t!H-12D,  and  UH-12E  tiolicoptors. 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  prrctuling  applicaljility 
provision,  nigardles.s  ol  whether  it  tias  been 
modified,  alt(!rrd.  or  repaired  in  the  <irea 
siibjef.t  to  the  reqiiireinents  ot  this  AD.  For 
helii  opters  th.it  have  litjen  niodified.  altered, 
or  repaired  so  that  the  performance  of  the 
re(|uirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  ne(  essary  to  address  the  unsafe 
condition  described  in  this  AD.  .Such  a 
request  should  include  an  assessment  of  the 
offet.t  of  the  changed  configuration  on  the 
unsafe  condition  addressed  hy  this  AD  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helic(3pter 
from  the  applicability  of  this  AD. 

CMirtpliiLncf.  Required  as  indicated,  unless 
accomplished  previously. 

To  pn;vent  cracis  in  the  head  area  of  the 
outboard  tension-torsion  (T-T)  bar  pin, 
which  (;ould  result  in  loss  of  in-plane 
stat)ility  ot  the  main  rotor  bladi;  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  foiiowing: 

(a)  Within  2D  hours  time-in-service  (TIS) 
after  the  offer  live  date  of  this  AD.  or  at  the 
next  mo  houi  inspection,  whichevijr  o(.ciirs 
first,  and  thereafter  at  intervals  not  to  e.xceed 
100  hours  TIS.  inspect  the  alignment  of  the 
outboard  T-T  ijar  pin.  part  numl)er  (P/N) 
51452.  and  adjust  the  alignment,  if  necessary, 
in  accordance  with  Hiller  Aviation  Service 
Letter  (SL)  51-2.  dated  March  .31.  1978. 

(b)  Within  25  honrs  TIS  after  the  effective 
date  of  this  AD.  or  at  the  next  100  hour 
inspection,  whichever  occurs  first,  and 
thereafter  at  intervals  not  to  exceed  100  hours 
TIS,  inspect  the  head  of  the  outboard  T-T  bar 
pin  for  cracks  using  a  dye  penetrant  or 
magnetic  particle  inspection  method. 

(c)  If  a  crack  is  found  as  a  result  of  the 
inspection  required  by  paragraph  (b)  of  this 
.\n.  report  the  results  within  7  working  days 
following  the  inspection  to  the  Manager.  Los 
Angeles  Aircraft  Certification  Office. 
Attimtion  Charles  Matheis,  ANM-120L.  :t9h0 
Paramount  Blvd..  Ukowood.  California 
W712-41,37  Include  the  helicopter  model 
number,  serial  numt)er.  and  total  TIS  of  the 
outboard  T-T  bar  pin  in  the  report.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  2120-0056. 

(d)  Within  25  hours  TIS  after  the  effective 
date  of  this  AD,  or  at  the  next  100  hours  TIS 
inspection,  whichever  occurs  first,  install 
shims  betweon  the  intward  end  of  the  drag 
strut  and  the  outboard  T-T  bar  pin  in 
a(;cordance  with  the  Accomplishment 
Instructions  of  Hiller  Aviation  Service 
Bulletin  No.  51-9.  dated  April  8,  1983 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Princif>al  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished.  Issued  in  Fort 
Worth,  Texas,  on  December  30, 1996. 
Larry  M.  KeUy, 

Acting  Manager,  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  97-251  Filed  1-6-97;  8.45  am] 

BiLUNQ  CODE  4910-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  81 2 

[Docket  No.  9SN-0342] 

Export  Requirements  for  Medical 
Devices;  Reopening  of  Comment 
Period 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  for 
60  days  the  comment  period  for  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  November  27,  1995 
(60  FR  58308).  The  document  proposed 
to  amend  FDA's  regulations  for 
investigational  devices  to  streamline 
requirements  for  persons  seeking  to 
export  unapproved  medical  devices. 
FDA  is  seeking  comments  on  whether 
this  rulemaking  is  still  needed  in  light 
of  recent  changes  in  the  export 
provisions  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

DATES:  Written  comments  bv  March  10, 
1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phijip  L.  Chao,  Office  of  Policy  (HF-23), 
Food  and  Drug  Administration,  5600 


Fishers  Lane,  Rockville,  MD  20850, 
301-827-3380,  electronic  mail: 
PChao@bangate.FDA.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  The  National  Performance  Review 
and  the  Proposed  Rule  on  Device 
Exports 

At  present,  two  statutory  provisions 
in  the  act  govern  the  export  of  devices 
that  are  not  approved  for  marketing  in 
the  United  States. 

The  first  provision,  in  section 
801(e)(2)  of  the  act  (21  U.S.C.  381(e)(2)), 
became  law  as  part  of  the  Medical 
Device  Amendments  Act  of  1976  (Pub. 
L.  94-295)  and  required  FDA  approval 
of  certain  exports  of  unapproved 
devices.  The  second  provision,  in 
section  802  of  the  act  (21  U.S.C.  382), 
was  the  result  of  the  FDA  Export  Reform 
and  Enhancement  Act  of  1996  (the 
Export  Act  of  1996)  (Pub.  L.  104-134. 
and  amended  by  Pub.  L.  104-180). 

Before  the  latter  provision  became 
law,  FDA  had  undertaken  a  program  to 
streamline  the  requirements  for  the 
exportation  of  unapproved  devices 
under  section  801(e)  of  the  act.  In  the 
Federal  Register  of  November  27.  1995 
(60  FR  58308),  FDA  issued  a  proposed 
rule  to  simplify  the  agency's  export 
approval  process  for  certain  unapproved 
devices.  The  proposed  rule  was 
intended,  in  part,  to  respond  to 
concerns  in  the  device  industry  that  the 
statutory  requirement  of  FDA  approval 
of  device  exports  may  undermine  a 
firm's  ability  to  compete  in  international 
markets  and  may  represent  an 
unnecessary  regulatory  barrier.  (It 
should  be  emphasized,  however,  that 
FDA's  approval  times  for  device  export 
applications  have  decreased 
significantly,  from  an  average  of  91  days 
per  request  in  1992  to  10  days  in  1995, 
and  further  decreased  to  8  days  in  fiscal 
year  1996,) 

The  proposed  rule  was  also  intended 
to  implement  part  of  the  President's  and 
Vice-President's  "National  Performance 
Review"  pertaining  to  the  exportation  of 
unapproved  devices  (as  announced  in 
an  April  1995  report  entitled 
"Reinventing  Drug  and  Device 
Regulations").  Under  the  National 
Performance  Review,  the  agency  would 
permit  the  export  of  unapproved 
devices  to  certain  advanced 
industrialized  countries  without  prior 
FDA  review  and  approval,  provided  that 
the  device  complied  with  the  importing 
country's  laws.  The  report  also  stated 
that  the  Administration  would  seek  the 
necessary  legislative  changes  and  would 
consult  Congress  on  the  appropriate  list 
of  advanced  industrialized  countries. 
Furthermore,  the  report  stated  that  FDA 
would  initiate  administrative  changes  to 


permit  exports  to  countries  that  are  not 
on  the  list  of  advanced  industrialized 
countries  "if  the  exporter  has  an 
investigational  device  exemption  (IDE) 
permitting  testing  on  humans  in  the 
United  States,  the  importing  country  has 
given  FDA  a  letter  providing  blanket 
approval  for  IDE-type  devices,  and  the 
device  is  in  compliance  with  the 
importing  country's  laws." 

To  implement  the  administrative 
reform  aspects  of  the  report,  FDA 
proposed  to  amend  §  812.18  (21  CFR 
812.18)  to  state  that  a  person  who 
wishes  to  export  an  investigational 
device  subject  to  part  812 — 
Investigational  Device  Exemptions  (21 
CFR  part  812)  must  comply  with  the 
requirements  in  section  801(e)(1)  of  the 
act,  but  ihaf ,  for  piuposes  of  section 
801(e)(2),  prior  FDA  approval  would  be 
unnecessary'  if  the  investigational  device 
to  be  exported  is  the  subject  of  an 
approved  IDE  (including  nonsignificant 
risk  devices  which,  under  FDA 
regulations,  are  considered  to  have  an 
approved  IDE)  and  "will  be  marketed  or 
used  in  clinical  trials  in  the  foreign 
country  for  the  same  intended  use  as 
that  in  the  approved  IDE  and  is  to  be 
exported  to  a  countrv'  that  has  expressed 
its  approval  of  the  importation  of 
investigational  devices"  that  are  the 
subject  of  an  approved  IDE.  The 
proposed  rule  also  stated  that,  if  the 
device  is  the  subject  of  an  approved  IDE 
and  has  received  a  "CE"  mark  from  the 
European  Union  (EU),  the  device  may 
be  exported  to  any  country  in  the 
European  Economic  Area  (EEA). 

Proposed  §81 2.1 8(b)(1)  also  would 
have  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  make 
available  a  list  of  countries  that  have 
approved  the  importation  of 
investigational  devices  that  are  the 
subjects  of  approved  IDE's.  The  list 
would  be  maintained  electronically. 

Proposed  §  812.18(b)(2)  would  require 
prior  FDA  approval  to  export  an 
investigational  device  if  FDA  withdrew 
approval  of  the  IDE  or  the  sponsor 
terminated  any  or  all  parts  of 
investigations  because  unanticipated 
adverse  device  effects  present  an 
unreasonable  risk  to  subjects. 

In  the  preamble  to  the  proposed  rule. 
FDA  also  stated  that  it  would  amend  the 
proposed  rule  to  reflect  anv  legislative 
changes  (60  FR  58308  at  58309). 

Thus,  the  changes  in  the  proposed 
rule  would  have  benefited  those 
companies  wishing  to  export  devices: 
(1)  That  have  an  approved  U.S.  IDE;  (2) 
to  countries  that  have  agreed  to  accept 
U.S.  IDE  products;  and  (3)  whose 
intended  use  is  the  same  as  the  U.S. 
IDE.  FDA  believed  this  was  as  much 
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relief  ns  could  he  provided  under 
existing  Inw  ;it  the  time. 

Tho  aijpni  \  ■■pi.eivMH  ^even  '  niiitnenfs 
on  the  proposed  rule.  Most  coninierits 
supported  the  rule,  but  rec^onimended 
expanding  the  rule  to  explicitly  mention 
certain  devices  (such  as  intraocular 
lenses  and  certain  in  vitro  diagnostic 
devices),  amending  the  rule  so  ihat  a 
"CE"  mark  would  permit  exportation  of 
the  devic.e  to  any  country,  or  amending 
the  rule  to  c:onsider  marketing  ■ 
authorization  hv  developed  countries  as 
permitting  exportation  to  anv  country. 
One  comment  questioned  the  likelihood 
that  a  country  would  agree  to  the 
importation  of  ail  devices  having 
approved  IDE's. 

II.  The  Export  Act  of  1996  and  Its 
Impact  on  the  Proposed  Rule 

On  April  26,  ligr,,  the  President 
signed  the  Export  Act  of  1996  (Pub.  L 
104-134,  and  later  amended  by  Pub.  L. 
104-180).  The  Export  .^ct  u\  1996 
amended,  among  other  things,  sections 
HOI  and  802  of  the  act.  The  Export  Act 
of  1996  amended  section  H01(e)(2)  of  the 
act  to  state,  in  part,  that  export  of  an 
unapproved  device  could  occur  only  if 
the  agency  has  determined  that 
exportation  of  the  device  is  not  contrary 
to  the  public  health  and  safety  and  has 
the  approval  of  the  country  to  which  it 
is  intended  for  export  or  "the  device  is 
eligible  for  export  under  section  802"  of 
the  act.  Section  802  of  the  act,  as 
amended,  authorizes  exports  of 
unapproved  drugs  and  devii;es  if  certain 
conditions  or  requirements  are  met. 
Under  section  802(b)(1)  of  the  act.  an 
unapproved  device  may  be  exported  to 
any  country  if  the  device  complies  with 
the  laws  of  that  country  and  has  valid 
marketing  authorization  in  Australia, 
Canada,  Israel,  Japan,  New  Zealand, 
Switzerland,  South  Africa,  or  in  any 
country  in  the  EU  or  the  EEA  (often 
referred  to  as  the  "listed  countries").  At 
present,  the  EU  countries  are  Austria, 
Belgium,  Denmark,  Germany,  Greece. 
Finland,  France,  Ireland,  Italy. 
Luxembourg,  The  Netherlands.  Portugal. 
Spain,  Sweden,  and  the  United 
Kingdom.  The  EEA  countries  are  the  EU 
c:ountries.  plus  Iceland,  Liechtenstein, 
and  Norway.  As  new  countries  join  the 
EU  or  the  EEA,  they  will  automaticallv 
be  treated  as  listed  countries  without 
any  need  for  FDA  action.  Additionally, 
the  Secretary  of  Health  and  Human 
Services  may  designate  additional 
countries  to  be  added  to  the  list  if 
certain  requirements  are  met. 

Another  provision  of  the  Export  .^ct 
of  1996  pertains  spe<:ifically  to  drugs 
and  devices  exported  for  investigational 
use.  Section  802(c)  of  the  act  states  that 
a  drug  or  device  intended  for 


investigational  use  m  any  country 
described  in  section  802(b)(lJ(A)(i)  and 
(b)(')(.M(ii'  of 'he  avX  may  be  "xported 
in  accordance  with  the  laws  of  that 
country  and  shall  be  exempt  hum 
regulation  under  sections  50.'j(i)  and 
.520(g)  of  the  act  (21  U.S.C.  3,S,5(i)  and 
.360j(g)).  Thus,  under  section  802(c)  of 
the  act,  as  amended,  a  device  may  be 
exported  for  investigational  iist'  to  anv 
of  the  listed  countries  without  prior 
FDA  approval  and  without  compliance 
with  the  IDE  regulations  in  part  812. 

However,  all  devices  exported  under 
section  802  of  the  act  are  subject  to 
certain  requirements,  under  section 
802(0  of  the  act.  For  e.xample,  the 
device  must  be  manufactured, 
processed,  packaged,  and  held  in 
substantial  conformity  with  current 
good  manufaduring  prac:tice  (CGMP) 
requirements  or  meet  international 
standards  as  certified  by  an 
international  standards  organization 
recognized  by  the  agency;  must  not  be 
adulterated  under  section  .i01(a)(l), 
(a)(2)(A),  (a)(3),  and  (c)  of  the  act  (21 
U.S.C.  351(a)(1),  {a)(2){A),  (a)(3),  and 
(c));  and  mu.st  comply  with  section 
801(e)(1)(A)  through '(e)(1)(D)  of  the  act. 
which  require  the  device  to  be  intended 
for  export,  accord  to  the  foreign 
purcha.ser's  specifications,  not  be  in 
conflict  with  the  laws  of  the  foreign 
country  to  which  the  device  is  being 
exported,  be  labeled  on  the  outside  of 
the  shipping  package  that  the  device  is 
intended  for  export,  and  not  be  sold  or 
offered  for  sale  in  domestic  commerce. 

The  Export  Act  of  1996  affects  the 
proposed  rule  in  several  ways.  First,  it 
accomplished  some  changes  to  the 
proposed  rule  that  the  comments 
requested,  particularly  those  comments 
that  requested  that  FDA  expand  the 
proposed  rule  to  cover  other  devices 
and  other  FDA-regulated  products  or 
requested  FDA  to  permit  exportation  to 
any  country  if  a  device  received 
marketing  authorization  in  the  EU  or 
marketing  authorization  in  a  "developed 
country."  Second,  the  Export  Act  of 
1996  also  distinguishes  between  exports 
under  section  801(e)  of  the  act  and 
exports  under  se<:tion  802  of  the  act.  For 
example,  when  FDA  published  the 
proposed  rule  on  November  27,  199.5. 
devices  were  subjet;t  only  to  the 
requirements  in  section  HOl(e)  of  the 
act.  The  Export  Act  of  1996  gives  firms 
an  option  whether  to  export  a  device 
under  .secti(jn  801(e)  of  the  act  o,  under 
section  802  of  the  act,  and  assigned 
different  requirements  to  exports  under 
each  section  of  the  act.  Thus,  iny  final 
rule  on  device  exports  that  ITjA 
publishes  would  have  to  reflect  these 
changes  in  the  law. 


Finally,  as  stated  earlier  in  this 
document,  section  802(b)(1)(A)  of  the 
act  luthorizRs  -xport  n''  i\r.    inapprnveH 
device  to  any  country  if  the  device 
complies  with  the  laws  of  the  importing 
country  and  the  device  has  n  valid 
marketing  approval  in  any  of  the  25 
(ountries  identified  in  the  act.  Devices 
exported  under  section  8l)2(b)(l)(A)  of 
the  act  are  also  not  required  to  obtain 
prior  FDA  approval,  although  they  are 
subject  to  certain  notification 
requirements,  nor  are  they  required  to 
have  an  IDE.  In  contrast,  the  proposed 
rule's  reference  to  exports  of 
investigational  devices  for  marketing 
purposes  is  limited  to  devices  exported 
under  .section  801(e)(1)  of  the  act  and 
presumes  that  the  person  exporting  the 
device  has  an  IDE  or  is  considered  to 
have  an  approved  IDE;  thus,  at  a 
minimum,  the  proposed  rule  would 
have  to  be  changed  to  reflect  the 
requirements  in  section  802(b)(1)(A)  of 
the  act. 

Section  802(c)  of  the  act  also  has  a 
significant  impact  on  the  proposed  rule. 
Under  section  802(c)  of  the  a{;t,  devices 
exported  for  investigational  use  to  any 
listed  country  are  not  subject  to  the  IDE 
requirements  and  can  be  exported 
without  prior  FDA  approval.  In 
c  omparison.  the  proposed  rule  would 
have  required  the  exported  device  to 
have  an  approved  IDE  or  to  be  a 
nonsignificant  nsk  device  and  be 
«:onsidered  to  have  an  approved  IDE, 
and  the  streamlined  requirements 
described  in  the  proposal  would  have 
applied  only  to  exports  to  countries  that 
had  notified  FDA  of  their  willingness  to 
accept  IDE  devices. 

The  Export  Act  of  1996  contains  other 
provisions  that  affect  device  exports. 
For  example,  devices  exported  under 
section  801(e)  of  the  act  do  not  have  to 
comply  with  CGMP's,  but  devices 
exported  under  section  802  of  the  act 
must  be  in  "substantial  conformity" 
with  CGMP's  or  meet  international 
standards  as  certified  by  an 
international  standards  organization 
recognized  by  the  agency.  Devices 
exported  under  section  801(e)  of  the  act 
must:  (1)  Accord  to  the  foreign 
purchaser's  specifications;  (2)  not 
conflict  with  the  laws  of  the  foreign 
country;  (3)  be  labeled  on  the  outside  of 
the  shipping  package  that  the  device  is 
intended  for  export;  and  (4)  not  be 
offered  for  sale  in  the  United  States.  In 
contrast,  the  labeling  for  devices 
exported  under  section  802  of  the  act 
must,  in  addition  to  the  requirements  in 
section  801(e)(1)  of  the  act,  be  in 
accordance  with  the  requirements  and 
conditions  of  u,se  of  the  listed  country 
that  authorized  its  marketing  as  wellas 
the  requirements  and  conditions  of  use 
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in  the  foreign  country  that  will  receive 
the  device.  The  labeling  for  devices 
exported  under  section  802  of  the  act 
also  must  be  in  the  language  and  units 
of  measurement  of  the  foreign  country 
or  in  the  language  designated  by  that 
country. 

III.  Issues  for  Public  Commenl 

Considering  these  changes  in  the 
export  authority  for  devices.  FDA  is 
reopening  for  60  days  the  comment 
period  for  the  proposed  rule.  FDA  is 
soliciting  public  comment  on  the 
following  issues: 

1.  Is  a  final  rule  still  necessary?  Given 
that  section  802  of  the  act  now  provides 
additional  flexibility  for  device  exports 
and  to  export  devices  without  the  need 
to  make  export  requests  under  section 
801(e)(2)  of  the  act,  is  there  still  a  need 
to  streamline  the  export  procedure 
under  section  801(e)(2)  of  the  act?  If  so. 
what  specific  relief  for  exports  under 
§  801(e)(2)  of  the  act  is  sought  for  U.S. 
IDE  devices  that  is  not  preceded  by  the 
new  legislation? 

2  If  a  final  rule  is  still  necessary, 
what  changes  to  the  rule  should  be 
made?  For  example,  the  proposed  rule 
in(  luded  a  program  option  under  which 
foreign  countries  would  notify  FDA  of 
their  willingness  to  accept  devices  that 
are  the  subject  of  an  approved  IDE. 
However,  there  is  little  evidence  to 
suggest  that  foreign  governments  will  be 
willing  to  accept  all  IDE  devices. 
Conceivably,  a  foreign  government 
might  be  inclined  to  impose  conditions 
on  its  acceptance  of  IDE  devices,  or 
accept  some,  but  not  all.  devices.  What 
are  some  alternatives  to  this  program 
option?  FDA  invites  interested  persons 
to  submit  draft  language  for  any 
suggested  regulatory  change. 

Interested  persons  may.  on  or  before 
March  10,  1997  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  j.m.  and  4  p.m.. 
Monday  through  Friday. 

During  this  comment  period  and 
FDA's  review  of  the  comments.  FDA 
will  issue  export  permits  under  section 
801(e)(2)  of  the  act  using  current  CDRH 
procedures.  A  copy  of  the  procedures 
may  be  obtained  through  the 
Information  Processing  and  Office 
Automation  Branch  (HFZ-307). 
Division  of  Program  Operations,  CDRH, 
by  calling  301-594-4520  or  by  taxing  a 
request  to  301-594-4528.  In  the  event 


that  FDA  decides,  after  considering  the 
comments  received,  not  to  issue  a  final 
rule  or  to  issue  a  new  proposal,  FDA 
will  continue  to  issue  export  permits 
under  section  801(e)(2)  of  the  act  using 
current  CDRH  procedures. 

Dated:  Decemlwr  31.  19%. 
William  K.  Hubbard. 
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Basis  Reduction  Due  to  Discharge  of 
Indebtedness 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  regulations  that  provide 
ordering  rules  for  the  reduction  of  bases 
of  property  under  sections  108  and  101' 
of  the  Internal  Revenue  Code  of  1986. 
The  regulations  will  affect  taxpayers 
that  exclude  discharge  of  indebtedness 
from  gross  income  under  section  lOH. 
dates:  Written  comments  nuist  be 
received  by  April  7,  1997.  Outlines  of 
oral  comments  to  be  presented  at  the 
public  hearing  scheduled  for  April  24. 
1997,  at  10  a.m.  must  be  received  by 
April  3,  1997, 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-2081 72-91), 
room  5228.  Internal  Revenue  Service. 
POB  7604.  Ben  Franklin  Station, 
Washington.  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  ot  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:R  (REG- 
208172-91),  Courier's  Desk,  Internal 
Revenue  Servicre,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  htlp://www. irs.ustreas.gov/prod/ 

tax regs/comments.html 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations  generally. 
Sharon  L.  Hall  or  Christopher  F,  Knne 
of  the  Office  of  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting)  at  (202) 


622—4930;  concerning  partnership 
adjustments  under  section  1017.  Brian 
M,  Blum  of  the  Office  of  .Assistant  Chief 
Counsel  (Passthroughs  &  Special 
Industries)  at  (202)  622-3050; 
( uncerning  submissions  and  the 
hearing,  Fvangelista  C.  Lee  of  the 
Regulations  Unit  at  (202)  622-7190  (not 
toll-free  numt)ers) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  oi  1995  (44 
U.S.C.  3507(d)) 

Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
ij.' Management  and  Budget.  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs.  Washington,  DC 
20503.  with  copies  to  the  Internal 
Revenue  Service.  Attn:  IRS  Reports 
Clearance  Officer,  T:FP,  Washington.  DC 
20224.  Comments  on  the  collections  of 
intormation  should  t>e  received  bv 
March  10.  1997,  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collet:tioiis  of 
intormation  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below): 

How  the  quality,  utilitv.  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced: 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
th(!  application  of  automated  c  ollection 
te<;hniques  or  other  forms  of  information 
technology:  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
intormation 

The  collections  of  information  in  this 
proposed  ri?gulation  are  in  §*?  1  108— 
4(b),  1.1017-l(e)(2).and  1.1017-1(0(2) 
(ii)  and  (iii).  This  information  is 
required  for  a  taxpayer  to  elect  to  reduce 
ttie  adjusted  bases  of  depreciable 
property  under  section  108(b)(5).  to 
elect  to  treat  section  1221(1)  real 
property  as  either  depreciable  property 
or  depret:iable  real  property ,  and  to 
account  for  a  partnership  interest  as 
either  depreciable  [)roperty  or 
deprei:iable  real  property.  This 
information  will  be  used  to  determine 
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whether  taxpayers  have  properly 
reduced  the  bases  of  their  properties. 
The  collections  of  information  are 
required  to  obtain  a  benefit.  The  likelv 
respondents  are  individuals,  farms, 
biisines.ses  or  other  for-profit 
institutions,  and  small  businesses  or 
organizations. 

Estimated  total  annual  reporting 
burden:  lOO.OUU  hour. 

Estimated  average  annual  burden  per 
respondent:  /  hour 

Estimated  number  of  respondents: 
WO. 000 

Estimated  annual  frequency  of 
responses:  On  nccasion 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 
Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  GeneralK. 
ta.\  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  notice  contains  proposed 
amendments  to  the  income  tax 
regulations  (26  CFR  Parts  1  and  301) 
under  sections  108  and  1017  of  the 
Internal  Revenue  Code  of  1986  ICode). 
The  amendments  are  propo.sed  to 
conform  the  regulations  to  amendments 
to  sections  108  and  1017  made  bv  the 
Bankruptcy  Tax  Act  of  1980.  Pub  I,.  96- 
589,  i^  2,  94  Stat.  ,1389  (1980),  1980-2 
C.B.  607  (Bankruptcy  Tax  Act);  the 
Technical  Corrections  Act  of  1982,  Pub. 
L.  97-448,  §  102(h)(1),  96  Stat.  236.S. 
2372(1983),  1983-1  C.B.  451;  the 
Deficit  Reduction  Act  of  1984,  Pub.  L. 
98-369,  *}§474(r)(5)  and  721(b)(2),  98 
Stat.  494,  839,  966  (1984),  1984-3  C.B. 
(Vol   1)  1;  the  Tax  Reform  Act  of  1986, 
Pub.  L.  99-514,  §«?104(b)(2|. 
231(d)(3)(D),  822,  and  1 171(b)(4),  100 
Stat.  2085,  2105,  2179,  2373.  2513 
(1986),  1986-3  C.B.  (Vol.  1)2;  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Pub.  I,.  103-66.  S  13150.  107  Stat. 
312,446(1993).  1993-3  C.B.  1. 

In  general,  section  108  excludes  from 
gross  income  disf;harges  of  indebtedness 
if  the  discharge  occurs  in  a  title  11  case 
or  when  the  taxpayer  is  insolvent,  or  if 
the  indebtedness  is  "qualified  farm 
indebtedness"  or  "qualified  real 
property  business  indebtedness." 
Taxpayers  generally  must  reduce 
sfiecified  tax  attributes,  including 
adjusted  bases  of  properties,  to  the 
extent  income  from  discharge  of 
indebtedness  is  excluded  from  gross 
income  under  section  108.  Section  1017 


provides  rules  regarding  any  basis 
reductions  required  by,  or  elected 
under,  .section  108. 

Explanation  of  Previsions 

Overview 

Th-3  legislative  history  of  the 
Bankruptcy  Tax  Act  states  that  the 
exclusion  of  discharge  of  indebtedness 
(COD  income)  from  gro.ss  income  under 
section  108  is  intended  to  promote  a 
debtor's  fresh  start.  S.  Rep.  No.  1035, 
96th  Cong..  2d  Sess.  10  (1980),  1980-2 
C.B.  620,  624;  H.R.  Rep.  No.  833.  96th 
Cong.,  2d  Sess.  11  (1980).  The  exclusion 
provided  by  the  statute  generally 
operates,  however,  to  defer,  rather  than 
eliminate,  income  from  discharge  of 
indebtedness. 

The  deferral  of  income  provided  by 
statute  is  generally  achieved  by 
requiring  a  taxpayer  to  reduce  specified 
tax  attributes  (including  adjusted  bases 
of  property)  under  section  108(b)  by  an 
amount  equal  to  the  COD  income 
excluded  from  gross  income  under 
section  108(a).  Section  108(b)(2) 
requires  a  taxpayer  to  reduce  tax 
attributes  in  the  following  order:  (A)  net 
operating  loss;  (B)  general  business 
credit;  (C)  minimum  tax  credit;  (D) 
capital  loss  carryovers;  (E)  adjusted 
bases  of  property;  (F)  passive  activity 
loss  and  credit  carryovers;  and  (G) 
foreign  tax  credit  carryovers.  If  the 
excluded  COD  income  exceeds  the  sum 
of  the  taxpayer's  tax  attributes,  the 
excess  is  permanently  e.xcluded  from 
the  taxpayer's  gross  income. 

When  basis  reductions  are  necessary. 
section  1017(a)  requires  the  taxpayer  to 
reduce  the  adjusted  bases  of  property 
held  on  the  first  day  of  the  following  tax 
year.  Section  1017(b)(1)  provides  that 
the  amount  of  the  basis  reduction 
required  under  section  1017(a),  and  the 
particular  properties  the  bases  of  which 
are  to  be  reduced,  shall  be  determined 
under  regulations. 

General  Rules  for  Basis  Reduction 

Consistent  with  the  legislative  history 
of  the  Bankruptcy  Tax  Act.  the  proposed 
regulations  generally  retain  the 
"tracing"  approach  of  the  existing 
regulations  issued  under  prior  law. 
Thus,  the  proposed  regulations  require 
a  taxpayer  to  reduce  the  adjusted  basis 
of  the  property  that  .sec:ured  the 
discharged  indebtedness  before 
reducing  the  adjusted  bases  of  other 
property. 

In  addition,  the  proposed  regclations 
modify  the  categories  in  the  existing 
regulations  to  simplify  the  process  of 
basis  reduction.  First,  the  distinction 
between  pun;hase-money  indebtedness 
and  other  secured  indebtedness  is 


eliminated.  Second,  the  order  of  basis 
reduction  for  property  that  secured 
discharged  indebtedness  is  changed. 
Thus,  the  first  category  of  the  general 
ordering  rule  is  real  property  used  in  the 
taxpayer's  trade  or  business  or  held  for 
the  production  of  income  (other  than 
section  1221(1)  real  property)  that 
secured  the  discharged  indebtedness, 
and  the  second  category  is  personal 
property  used  in  the  taxpayer's  trade  or 
business  or  held  for  the  production  of 
income  (other  than  inventory,  accounts 
receivable,  and  notes  receivable)  that 
secured  the  discharged  indebtedness. 
Therefore,  if  an  indebtedness  secured  by 
a  building,  a  parcel  of  land  used  in  the 
taxpayer's  trade  or  business,  office 
equipment,  and  office  furniture  is 
discharged,  the  taxpayer  proportionately 
reduces  the  adjusted  bases  of  the 
building  and  the  parcel  of  land,  based 
upon  their  relative  adjusted  ba.ses.  to  the 
full  extent  of  the  excluded  COD  income 
before  reducing  the  adjusted  bases  of  the 
office  equipment  and  the  office 
furniture.  The  IRS  and  Treasury 
Department  believe  that  this 
modification  of  the  current  regulations 
will  simplify  the  process  of  basis 
reduction  for  many  taxpayers. 

Special  Rules  for  Depreciable  Properties 

Instead  of  reducing  tax  attributes  in 
the  order  specified  by  section  108(b)(2), 
a  taxpayer  may  elect  under  section 
108(b)(.5)  first  to  reduce  the  adjusted 
bases  of  depreciable  property  (real  and 
personal)  to  the  extent  of  the  excluded 
COD  income.  If  the  adjusted  bases  of 
depreciable  property  are  insufficient  to 
offset  the  entire  amount  of  excluded 
COD  income,  the  taxpayer  must  reduce 
any  remaining  tax  attributes  in  the  order 
specified  in  section  108(b)(2).  Section 
108(c)  requires  that  excluded  COD 
income  from  the  cancellation  of 
qualified  real  property  business 
indebtedness  must  be  applied  against 
depreciable  real  property. 

Section  1017(b)(3)(C)  provides  that  a 
taxpayer  must  treat  a  partnership 
interest  as  depreciable  property  when 
reducing  adjusted  bases  under  .section 
108(b)(5),  and  as  depreciable  real 
property  when  reducing  adjusted  bases 
under  section  108(c).  to  the  extent  the 
partnership  correspondingly  reduces  the 
partner's  proportionate  interest  in  the 
adjusted  bases  of  depreciable  property 
(or  depreciable  real  property)  held  by 
the  partnership  (inside  basis). 

The  proposed  regulations  generally 
provide  that  a  taxpayer  may  freely 
choose  whether  or  not  to  request  that  a 
partnership  reduce  the  partner's  share  of 
depreciable  basis  in  partnership 
property  and  thereby  permit  the 
taxpayer  to  treat  the  partnership  interest 
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as  depreciable  property  (or  depreciable 
real  property).  In  addition,  the  proposed 
regulations  generally  provide  that  the 
partnership  is  free  to  grant  or  deny  its 
consent.  In  order  to  prevent  avoidance 
of  the  general  ordering  rules  of  the 
proposed  regulations  through  the  use  of 
partnerships,  however,  a  partner  is 
required  to  request  consent  if  the 
partner  owns  (directly  or  indirectly) 
more  than  50  percent  of  the  capital  and 
profits  interests  of  the  partnership,  or  if 
the  partner  receives  a  distributive  share 
of  COD  income  from  the  partnership.  In 
addition,  the  partnership  is  required  to 
grant  consent  if  requests  are  made  by 
partners  owning  (directly  or  indirectly) 
an  aggregate  of  more  than  50  percent  of 
the  capital  and  profits  interests  of  the 
partnership. 

The  proposed  regulations  provide  that 
a  partner  requesting  a  reduction  in 
inside  basis  must  make  the  request 
before  the  due  date  (including 
extensions)  for  filing  the  partner's 
Federal  income  tax  return  for  the 
taxable  year  in  which  the  partner  has 
COD  income.  A  partnership  that 
consents  to  a  basis  reduction  must 
include  a  consent  statement  with  its 
Form  1065,  U.S.  Partnership  Return  of 
Income,  and  must  also  provide  a  copy 
of  that  statement  to  the  affected  partner 
on  or  before  the  date  the  Form  1065  is 
filed.  The  IRS  and  Treasury  Department 
recognize  that  under  current  law  a 
partner  may  not  always  have  sufficient 
information  with  which  to  decide  to 
request  a  basis  reduction  until  on,  or 
shortly  before,  the  due  date  (including 
extensions)  for  filing  the  partner's  tax 
return.  For  example,  for  calendar  year 
taxpayers,  a  partner's  tax  return  and  a 
partnership's  Form  1065  are  generally 
due  on  the  same  day.  See  sections  6031 
and  6072.  Comments  are  requested  as  to 
whether  additional  rules  (such  as 
requiring  a  partnership  to  inform 
partners  of  COD  income  prior  to  the 
date  the  Form  1065  is  filed)  are 
necessary  to  ensure  that  information  is 
exchanged  between  the  partnership  and 
its  partners  in  a  timely  fashion. 

The  proposed  regulations  remove 
§301.9100-13T,  which  governs 
elections  under  section  108(b)(5),  and 
add  new  proposed  §  1.108-4.  Under  the 
temporary  regulations,  a  taxpayer  is 
required  to  make  the  election  with  the 
taxpayer's  Federal  income  tax  return  for 
the  taxable  year  in  which  the  discharge 
occurs,  but  is  permitted  to  file  an 
election  with  an  amended  return,  or 
claim  for  credit  or  refund,  if  the 
taxpayer  establishes  reasonable  cause 
for  failing  to  file  the  election  with  the 
original  return.  New  proposed  §  1.108- 
4  requires  the  taxpayer  to  make  the 
election  on  the  timely  filed  (including 


extensions)  Federal  income  tax  return 
for  the  taxable  year  the  taxpayer  has 
COD  income  that  is  excluded  under 
section  108(a).  Therefore,  a  taxpayer 
that  fails  to  make  the  election  on  that 
return  must  request  the  Commissioner's 
consent  to  file  a  late  election  under 
§  301.910O-3T  or  any  regulations  that 
supersede  §  301.910O-3T. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

Pursuant  to  section  7805(0  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business.  Initial  Regulatory  Flexibility 
Act  Analysis 

This  initial  analysis  is  required  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  In  certain  circumstances,  the 
proposed  regulations  will  require  a 
partnership  to  include  a  statement  with 
its  Form  1065,  U.S.  Partnership  Return 
of  Income,  and  provide  a  copy  of  that 
statement  with  the  taxpayer's  Schedule 
K-1  (Form  1065).  Partner's  Share  of 
Income,  Credits,  Deductions,  etc.,  for 
the  taxable  year  in  which  the  COD 
income  is  excluded  under  section 
108(a),  stating  the  amount  of  the 
partner's  share  of  the  reduction  in  the 
partnership's  adjusted  bases  of 
depreciable  real  or  personal  property 
(inside  basis).  This  requirement  will 
ensure  that  the  partner  knows  it  is 
entitled  to  reduce  the  adjusted  basis  of 
the  partnership  interest  and  that  the 
affected  partnership  knows  it  must 
reduce  the  partner's  interest  in  inside 
basis.  The  legal  basis  for  this 
requirement  is  contained  in  sections 
1017(b),  6001,  and  7805(a). 

Though  the  proposed  regulations 
might  affect  any  partnership  owning 
depreciable  property,  the  IRS  and 
Treasury  Department  believe  that 
partnerships  owning  depreciable  real 
property  are  the  most  likely  to  be 
affected.  Approximately  1,560,000 
partnership  returns  were  filed  for  1993. 
Approximately  620,000  of  these  were 
for  partnerships  owning  real  property  It 
is  unlikely,  however,  that  many  of  these 
partnerships  will  be  affected  by  the 
proposed  regulations  in  any  given  year. 

After  a  partner  conveys  information 
concerning  the  amount  of  COD  incom.e 
excluded  from  gross  income  under 
section  108(a)  to  the  affected 
partnership,  the  partnership  must 
reduce  the  partner's  interest  in  inside 
basis.  Accordingly,  the  partnership  must 


prepare  and  maintain  special  entries  on 
its  books  because  this  basis  reduction 
will  reduce  the  partner's  share  of  the 
partnerships  depreciation  deductions, 
and  ultimate  gain  or  loss  on  the  sale  of 
the  property,  in  subsequent  years.  In 
many  cases,  partnership  returns  are 
prepared  using  computer  software  that 
can  prepare  and  maintain  these  special 
entries  after  the  initial  year. 

The  IRS  and  Treasury  Department  are 
not  aware  of  any  federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule. 

As  an  alternative  to  the  disclosure 
described  above,  the  IRS  and  Treasury 
Department.considered,  but  rejected  as 
too  burdensome,  a  rule  that  would  have 
required  an  affected  partnership  to 
disclose  the  reductions  of  adjusted  basis 
on  a  property-hy-property  basis.  There 
are  no  known  alternative  rules  that  are 
less  burdensome  to  small  entities  but 
that  accomplish  the  purpose  of  the 
statute.  The  IRS  and  Treasury 
Department  request  comments  from 
small  entities  concerning  possible 
alternatives. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  April  29,  1997,  at  10  a.m.  in  IRS 
Auditorium,  7th  Floor,  Internal  Revenue 
Building.  1111  Constitution  Avenue, 
NVV..  Washington.  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  April  7,  1997  and 
submit  an  outline  of  the  topir_s  to  be 
discussed  and  the  time  to  l>e  devoted  to 
each  topic  (signed  original  and  eight  [8] 
copies)  by  April  3.  1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drawing  Information 

The  principal  author  of  these 
regulations  is  l^o  F  Nolan  II,  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
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and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participattni  in  their 
development. 

List  of  Subjects 

2H  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Fart  JO  1 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes,  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordinglv.  2B  CFR  parts  1  and  Ml 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  2fi  CFR  part  1  is  amended  by  adding 
entries  in  numerical  order  to  read  as 
follows: 

Authority:  2h  1    .S  (,'.  7805  *    '    ' 

Section  1  lOH— 1  ,ilso  issued  under  26 
U.S.C.  108. 

Section  1  108-5  also  issued  under  26 
tIS.C.  108. 

Section  1.1017-1  also  issued  under  26 
I'  SC;.  1017 

§1.108(a)-1    [Removed] 

Par.  2.  Section  M()8(a)-1  is  removed, 

§1.108<a)-2    [Removed] 
Par.  3.  Section  l.l()8(a)-2  is  removed. 

§1.108(bH     [Removed] 

Par.  4.  Section  1. 108(b)- 1  is  removed. 

§1.1016-7    [Removed] 
Par.  5.  Section  1.1016-7  is  removed. 

§1.1016-8    [Removed] 

Par.  6-7.  .Section  l.lOlB-8  is 
removed. 

§1.1017-2    [Removed] 

Par.  8.  Section  1.1017-2  is  removed. 

Par.  9.  Section  1.108-t  is  added  to 
read  as  follows: 

§1.10a-4    Election  to  reduce  basis  of 
depreciable  property  under  section 
108<b)(5). 

la]  Description  An  election  under 
section  lORfbH.TJ  is  available  whenever 
a  taxpayer  excludes  discharge  of 
indebtedness  (COD  income)  from  gross 
ini  ome  under  set  tions  10H(a)(l)(A),  (B), 
or  (f:)  (coiu.erning  title  1 1  cases, 
insolvency,  and  qualiTied  farm 
indebtedness,  respect ivelv)  .See  sections 
108(d)(2)  and  (?,]  for  the  definitions  of 
titlf  1 1  rnst'  and  insolvt'nt.  ,See  section 
108(g)(2)  for  the  definition  n{  qualified 
farm  indebtednfss. 


(b)  Time  and  manner.  To  make  an 
election  under  section  108(b)(.5),  a 
taxpayer  must  enter  the  appropriate 
information  on  Form  982,  Hrdnrtion  of 
Tax  Attributes  Due  to  Discharge  of 
Indebtedness  (and  Section  1 082  Basis 
Adjustment),  and  attach  the  form  to  the 
timely  filed  (including  extensions) 
Federal  income  tax  return  tor  the 
taxable  year  in  which  the  taxpayer  has 
COD  income  that  is  excluded  from  gross 
income  under  section  108(a).  An 
election  under  this  section  mav  be 
revoked  only  with  the  con.sent  of  the 
Commissioner. 

(c)  Effective  date.  This  section  is 
effective  for  elections  concerning 
discharges  of  indebtedness  occurring  on 
or  after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register. 

Par.  10.  Section  1.108-5  is  added  to 
read  as  follows: 

§1.1 08-5  Limitations  on  the  exclusion  of 
Income  from  the  discharge  of  qualified  real 
property  business  Indebtedness. 

(a)  Indebtedness  in  excess  of  value. 
The  amount  excluded  from  gross 
income  under  section  U)8(a)(l)(D) 
(concerning  discharges  of  qualified  real 
property  business  indebtedness)  shall 
not  exceed  the  excess,  if  any,  of  the 
outstanding  principal  amount  of  that 
indebtedness  immediately  before  the 
discharge  over  the  net  fair  market  value 
of  the  qualifying  real  property,  as 
defined  in  §1.1017-l(c){l),  immediately 
before  the  discharge.  For  purposes  of 
this  section,  net  fair  market  value  means 
the  fair  market  value  of  the  qialifying 
real  property  (notwith.standing  section 
7701(g))  reduced  by  the  outstanding 
principal  amount  of  any  other  qualified 
real  property  business  indebtedness 
secured  by  that  property  immediately 
before  and  after  the  discharge. 

(b)  Overall  limitation.  The  amount 
excluded  from  gross  income  under 
section  108(a)(1)(D)  shall  not  exceed  the 
aggregate  adjusted  bases  of  all 
depreciable  real  property  held  by  the 
taxpayer  immediately  before  the 
discharge  (other  than  depreciable  real 
property  acquired  in  contemplation  of 
the  discharge)  reduced  by  the  sum  of 
any — 

(1)  Depreciation  claimed  for  the 
taxable  year  the  taxpayer  excluded 
discharge  of  indebtedness  from  gross 
income  under  section  1  ()8(a)(  1  )(D);  and 

(2)  Reductions  to  the  adjusted  bases  of 
depreciable  real  property  required 
under  section  108(b)  or  se<:tion  108(g) 
for  the  same  taxable  year. 

(c)  Effective  date.  This  section  is 
effective  for  discharges  of  qualified  real 
property  business  indebtedness 
occurring  on  or  after  the  date  these 


regulations  are  published  as  final 
regulations  in  the  Federal  Register. 

Par.  11.  Section  1.1017-1  is  revised  to 
read  as  follows: 

§  1.1017-1     Basis  reductions  following  a 
discharge  of  Indebtedness. 

(a)  General  rule  for  section 
W8fhl(2llE).  This  paragraph  (a)  applies 
to  basis  reductions  under  section 
108(b)(2)(E)  that  are  required  bv  section 
108(a)(1)  (A)  or  (B)  because  the  taxpayer 
excluded  discharge  of  indebtedness 
(COD  income)  from  gross  income  A 
taxpayer  must  reduce  in  the  following 
order,  to  the  extent  of  the  excluded  COD 
income  but  not  below  zero,  the  adjusted 
bases  of  property  held  on  the  first  day 
of  the  taxable  year  following  the  taxable 
year  that  the  taxpayer  excluded  COD 
income  from  gross  income  (in 
proportion  to  adjusted  basis): 

(1)  Real  property  used  in  a  trade  or 
business  or  held  for  investment,  other 
than  real  property  de.scribed  in  section 
1221(1),  that  secured  the  discharged 
indebtedness  immediately  before  the 
discharge  (see  paragraph  (f)(1)  of  this 
section  for  the  treatment  of  partnership 
indebtedness  as  indebtedness  secured 
by  the  taxpayer's  interest  in  the 
partnership); 

(2)  Personal  property  used  in  a  trade 
or  business  or  held  for  investment,  other 
than  inventory,  accounts  receivable,  and 
notes  receivable,  that  .secured  the 
indebtedness  immediately  before  the 
discharge  (see  paragraph  (0(1)  of  this 
section  for  the  treatment  of  partnership 
indebtedness  as  indebtedness  secured 
by  the  taxpayer's  interest  in  the 
partnership); 

(3)  Remaining  property  used  in  a 
trade  or  business  or  held  for  investment, 
other  than  inventory,  accounts 
receivable,  notes  receivable,  and  real 
property  described  in  section  1221(1); 

(4)  Inventory,  accounts  receivable, 
notes  receivable,  and  real  property 
described  in  section  1221(1);  and 

(5)  Property  not  used  in  a  trade  or 
business  nor  held  for  investment. 

(b)  Operating  niles — (1)  Prior  tax- 
attribute  reduction.  The  amount  of 
excluded  COD  income  applied  to  reduce 
basis  does  not  include  any  COD  income 
applied  to  reduce  tax  attributes  under 
sections  108(b)(2)  (A)  through  (D)  and, 
if  applicable,  section  108(b)(.5).  For 
example,  if  a  taxpayer  excludes  $100  of 
COD  income  from  gross  income  under 
section  108(a)  and  reduces  tax  attributes 
by  $40  under  sections  108(b)(2)  (A) 
through  (D),  the  taxpayer  is  required  to 
reduce  the  adjusted  ba.ses  of  property  by 
$60  ($10(K$40)  under  section 
l()8(b)(2)(E). 

(2)  Multiple  discharged 
indebtednesses.  If  a  taxpayer  has  COD 
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income  attributable  to  more  than  one 
discharged  indebtedness  resulting  in  the 
reduction  of  tax  attributes  under 
sections  108(b)(2)  (A)  through  (D)  and. 
if  applicable,  section  l()H(b)(,T). 
paragraph  (b)(1)  of  this  section  must  be 
applied  by  allocating  the  tax-attribute 
reductions  among  the  indebtednesses  in 
proportion  to  the  amount  of  COD 
income  attributable  to  each  discharged 
indebtedness.  For  example,  if  a  taxpayer 
excludes  $20  of  COD  income 
attributable  to  secured  indebtedness  A 
and  excludes  $80  of  COD  income 
attributable  to  unsecured  indebtedness 
B  (a  total  exclusion  of  $100),  and  if  the 
taxpayer  reduces  tax  attributes  by  $40 
under  set:tions  108(b)(2)  (A)  through  (D), 
the  taxpayer  must  reduce  the  amount  of 
COD  income  attributable  to  secured 
indebtedness  A  to  $12  ($20  -  ($20  - 
$100  X  $40))  and  must  reduce  the 
amount  of  COD  income  attributable  to 
unsecured  indebtedness  B  to  $48  ($80 
-  ($80  -  $100  X  $40)). 

(3)  Limitation  on  basis  reductions 
under  section  W8(b)(2)(E)  in  bankruptcy 
or  insolvency.  If  COD  income  arises 
from  a  discharge  of  indebtedness  in  a 
title  1 1  case  or  while  the  taxpayer  is 
insolvent,  the  amount  of  any  basis 
reduction  under  section  108(b)(2)(E) 
shall  not  exceed  the  excess  of — 

(i)  The  aggregate  of  the  adjusted  bases 
of  property  and  the  amount  of  money 
held  by  the  taxpayer  immediately  after 
the  discharge;  over 

(ii)  The  aggregate  of  the  liabilities  of 
the  taxpayer  immediately  after  the 
discharge. 

(c)  Modification  of  ordering  rules  for 
basis  reductions  under  sections 
W8(b)(5l  and  108(ch-(l)  In  general. 
The  ordering  rules  prescribed  in 
paragraph  (a)  of  this  section  apply,  with 
appropriate  modifications,  to  basis 
reductions  under  sections  108  (b)(5)  and 
(c).  Thus,  a  taxpayer  may  reduce  only 
the  adjusted  bases  of  depreciable 
property  under  section  108Cb)(5)  and 
may  reduce  only  the  adjusted  bases  of 
depreciable  real  property  under  section 
108(c).  Furthermore,  for  basis 
reductions  under  section  108(c),  a 
taxpayer  must  reduce  the  adjusted  basis 
of  the  qualifying  real  property  to  the 
extent  of  the  discharged  qualified  real 
property  business  indebtedness  before 
reducing  the  adjusted  bases  of  other 
depreciable  real  property.  The  term 
qualifying  real  property  means  real 
property  with  respect  to  which  the 
indebtedness  is  qualified  real  property 
business  indebtedness  within  the 
meaning  of  section  108(c)(3).  See 
paragraphs  (e)  and  (f)  of  this  section  for 
elections  relating  to  .section  1221(1) 
property  and  partnership  interests. 


(2)  Partial  basis  reductions  under 
section  108(b)(5).  If  the  amount  of  basis 
reductions  under  section  108(b)(5)  is 
less  than  the  amount  of  the  COD  income 
excluded  from  gross  income  under 
section  108(a).  the  taxpayer  must  reduce 
the  balance  of  its  tax  attributes, 
including  any  remaining  adjusted  bases 
of  depreciable  property,  under  section 
10H(b)(2).  For  example,  if  a  taxpayer 
excludes  $100  of  COD  income  from 
gross  income  under  section  lOH(a)  and 
elects  to  reduce  the  adjusted  bases  of 
depreciable  property  by  $10  under 
section  108(b)(5),  the  taxpayer  must 
reduce  its  remaining  tax  attributes  by 
$90  under  section  108(b)(2). 

(3)  Modification  of  fresh  start  rule  for 
prior  basis  reductions  under  section 
W8lbl(5).  After  reducing  the  adjusted 
bases  of  depreciable  property  under 
section  108(b)(5),  a  taxpayer  must 
compute  the  limitation  on  i  asis 
reductions  under  section  1017(b)(2) 
using  the  aggregate  of  the  remaining 
adjusted  bases  of  property.  For  example. 
if,  immediately  after  the  discharge  of 
indebtedness  in  a  title  11  case,  a 
taxpayer's  adjusted  bases  of  property  is 
$100  and  its  undischarged  indebtedness 
is  $70,  and  if  the  taxpayer  elects  to 
reduce  the  adjusted  bases  of  depreciable 
property  bv  $10  under  section  108(b)(5). 
section  10i7(b)(2)  limits  any  further 
basis  reductions  under  section 
108(b)(2)(E)  to  $20  (($100  -  $10)  - 
$70). 

(d)  Changes  in  security.  Any  change 
in  the  property  securing  an 
indebtedness  during  the  one-year  period 
preceding  the  discharge  of  that 
indebtedness  shall  be  disregarded  if  a 
principal  purpose  of  that  change  is  to 
affect  the  taxpayer's  basis  reductions 
under  section  1017. 

(e)  Election  to  treat  section  t22Ull 
real  property  as  depreciable — ( 1 )  In 
general.  For  basis  reductions  under 
sections  108  (b)(5)  and  (g).  a  taxpayer 
may  elect  under  sections  1017(b)  (3)(E) 
and  (4)(C).  respectively,  to  treat  real 
property  described  in  section  1221(1)  as 
depreciable  property.  This  election  is 
not  available,  however,  for  basis 
reductions  under  section  108(c). 

(2)  Time  and  manner.  To  make  an 
election  under  section  1017(b)  (3)(E)  or 
(4)(C),  a  taxpayer  must  enter  the 
appropriate  information  on  Form  982. 
Reduction  of  Tax  Attributes  Due  to 
Discharge  of  Indebtedness  land  Section 
1082  Basis  Adjustment),  and  attach  the 
form  to  a  timely  filed  (including 
extensions)  Federal  income  tax  return 
for  the  taxable  year  in  which  the 
taxpayer  has  COD  income  that  is 
excluded  from  gross  income  under 
section  108(a).  An  election  under  this 


paragraph  (e)  may  be  revoked  only  with 
the  consent  of  the  Commissioner. 

(f)  Partnerships — (1)  Partnership  COD 
income  For  purposes  of  paragraph  (a)  of 
this  section,  a  nxpayer  must  treat  a 
distributive  share  of  a  partnership  s 
COD  income  as  attributable  to  a 
discharged  indebtedness  secured  by  the 
taxpayer's  interest  in  that  partnership. 

(2)  Partnership  interest  treated  as 
depreciable  property — (i)  In  general.  For 
purposes  of  making  basis  reductions,  if 
a  taxpa\er  makes  an  election  under 
section  lOH  lb)(5)  or  (c)  the  taxpayer 
must  treat  a  partnership  interest  as 
depreciable  property  (or  depreciable 
real  property)  to  the  extent  of  the 
partner's  proportionate  share  of  the 
partnership's  basis  in  depreciable 
property  (or  depreciable  real  property), 
provided  the  partnership  consents  to  a 
corresponding  reduction  in  the 
partnership's  basis  (inside  basis)  in 
depreciable  property  (or  depreciable 
real  property)  with  respect  to  such  ' 
partner 

(ii)  Request  by  partner  and  consent  of 
partnership — (A)  In  general  Except  as 
otherwise  provided  in  this  paragraph 
{f)(2)(ii).  a  taxpayer  may  choose  whether 
or  not  to  request  that  a  partnership 
reduce  the  inside  basis  of  its  depreciable 
property  (or  depreciable  real  property) 
with  respect  to  the  taxpayer,  and  the 
partnership  may  grant  or  withhold  such 
consent,  in  its  sole  discretion.  A  request 
bv  the  taxpayer  must  be  made  before  the 
due  date  (including  extensions)  for 
filing  the  taxpayer's  Federal  income  tax 
return  for  the  taxable  year  in  which  the 
taxpayer  has  COD  income  that  is 
excluded  from  gross  income  under 
section  108(a) 

(B)  Request  for  consent  required.  A 
taxpayer  must  request  a  partnership's 
con.sent  to  reduce  inside  basis  if  the 
taxpayer  owns  (directly  or  indirectly)  a 
greater  than  50  percent  interest  in  the 
capital  and  profits  of  the  partnership,  or 
if  reductions  to  the  basis  of  the 
taxpayer's  dep."eciable  property  (or 
depreciable  real  property)  are  being 
made  with  respect  to  the  taxpayer's 
distributive  share  of  COD  income  of  the 
partnership. 

(C)  Granting  of  request  required.  A 
partnership  must  consent  to  reduce  its 
partners'  shares  of  inside  basis  if 
con.sent  is  requested  by  partners  owning 
(directly  or  indirectly)  an  aggregate  of 
more  than  50  percent  of  the  capital  and 
profits  interests  of  the  partnership.  F'or 
example,  if  there  is  a  cancellation  of 
partnership  indebtedness  securing  real 
property  used  in  a  partnership's  trade  or 
business,  and  if  partners  owning  (in  the 
aggregate)  60  p  ;rcent  of  the  capital  and 
profits  interests  of  the  partnership  elect 
to  exclude  the  COD  income  under 
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seiJtion  l()8(c).  the  partnership  must 
make  the  appropriate  reductions  in 
those  partners'  shares  of  inside  basis. 

(iii)  ['nrtiHirship  consent  statement — 
(A)  Partnership  requirement.  A 
consenting  partnership  niiist  inchide 
with  the  Form  l()H5,  U.S.  Partnership 
Return  of  income,  for  the  taxable  year  ot 
tfie  partnership  that  ends  with  nr  within 
the  taxable  year  trie  taxpayer  ex(.ludes 
COD  income  from  gross  income  under 
section  l()R(a).  and  nuist  provide  to  the 
taxpayer  on  or  before  the  date  the  Form 
1065  is  filed,  a  statemetit  that  — 

( ?)  Contains  tlie  name,  address,  and 
taxpayer  identiticition  number  ot  the 
partnership;  and 

[2]  .States  the  amount  of  the  reduction 
of  the  partner's  proportionate  interest  in 
the  adjusted  bases  of  the  partnership's 
depreciable  property  or  depreciable  real 
property,  whichever  is  apphcable. 

(B)  Taxpayer's  requirement. 
■Statements  described  m  paragraph 
(n(2)(iii)(A)  of  this  section  must  be 
attached  to  a  taxpayer's  timely  filed 
(including  extensions)  Federal  income 
tax  return  for  the  taxable  year  in  whicli 
the  taxpayer  has  COD  income  that  is 
excluded  from  gross  income  under 
section  in8(a|. 

(iv)  Partner's  share  of  partnership's 
adjusted  basis.  (Reserved.) 

(3)  Partnership  basis  reduction.  The 
rules  of  this  section  (including  this 
paragraph  (f)).  apply  in  determining  the 
properties  to  which  the  partnership's 
basis  reductions  must  be  niade. 

(g)  Special  allocation  rule  for  cases  to 
which  section  139H  applies.  If  a 
bankruptcy  estate  and  a  taxpayer  to 
whom  section  1398  applies  (concerning 
only  individuals  under  Chapter  7  or  11 
of  title  1 1  of  the  United  States  Code) 
hold  property  subject  to  basis  reduction 
under  .section  10H(b)(2)lE)  or  (5)  on  the 
first  day  of  the  taxable  year  following 
the  taxable  year  of  discharge,  the 
bankruptcy  estate  must  reduce  all  of  the 
adjusted  bases  of  its  property  before  the 
taxpayer  is  required  to  reduce  any 
ailjusted  bases  of  property. 

(h)  Effective  date  This  secjtion  is 
effective  for  dis(;harges  of  indebtedness 
occurring  on  or  after  the  date  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  12.  The  authority  (itation  for  part 
301  continLies  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 


§301.9100-13T    [Removed] 

Par.  13.  Set:tion  .301.91()()-13T  is 
removed. 

Margaret  Milner  Kichurdson, 
Commissioner  oflnterrml  Revemie. 
|FK  Doc.  97-154  Filed  1-6-97;  8:45  ami 
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agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comments. 

SUMMARY:  This  announcement  is  a 
notice  of  availabdity  and  invitation- for 
comment  on  the  Agency's  updated 
database  of  emissions  and  ancillary 
information  on  hazardous  waste 
combustors  (HWCs)  pertaining  to  the 
proposed  revised  standards  for 
hazardous  waste  combustors  (61  FR 
17358  (April  19,  1996)). 

Readers  should  note  that  only 
comments  about  new  information 
discussed  in  this  notice  will  be 
considered  during  the  conmient  period. 
Issues  related  to  the  April  19,  1996, 
proposed  rule  that  are  not  directly 
affected  by  the  documents  or  data 
referenced  in  this  Notice  of  Data 
Availability  are  not  open  for  further 
comment. 

DATES:  Written  comments  must  be 
submitted  by  February  6,  1997. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  Do<;ket  Number 
F-96-CS2A-FFFFF  to:  RCRA  Docket 
Information  Center.  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ).  4(J1  M  Street,  S.W..  Washington. 
D.C.  20460.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  rcra- 

doi;ket@epamai I. epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-96- 
CS2A-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  u.se  of  special  characters 
and  any  form  of  encryption. 
Commenters  should  not  submit 


electronically  any  confidential  busine.ss 
information  (CBI).  An  original  and  two 
copies  of  the  CHI  must  be  submitted 
under  separate  cover  to:  RCRA  CBI 
Document  Control  Officer,  OSW 
(5305W).  401  M  Street,  SW,  Washington 
D.C.  20460.  For  other  information 
regarding  submitting  comments 
electronically,  or  viewing  the  comments 
received  or  supporting  information, 
please  refer  to  the  proposed  rule  (61  I-'R 
17358  (April  19,  1996)).  The  RCRA 
Information  Center  is  located  at  Crystal 
Gateway  One.  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington, 
Virginia  and  is  open  for  public 
inspection  and  copying  of  supporting 
information  for  RCRA  rules  from  9:00 
a.m.  to  4:00  p.m.  Monday  through 
Friday,  except  for  [-"ederal  holidays.  The 
public  must  make  an  appointment  to 
view  docket  materials  by  calling  (703) 
603-9230.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  document  at  no  cost. 
Additional  copies  co,st  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  the  RCRA 
Hotline  at  l-«00-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired) 
including  directions  on  how  to  access 
electronically  the  database  document 
(USEPA,  "Updated  Hazardous  Waste 
Combustor  Database,"  December  1996) 
via  EPA's  Cleanup  Information  Bulletin 
Board  System  (CLU-IN).  Ths  database 
document  is  posted  on  CLU-IN  in 
Portable  Document  Format  (PDF)  and 
can  be  viewed  and  printed  using 
Acrobat  Reader.  The  CLU-IN  modem 
access  phone  number  is  301-589-8366 
or  Telnet  to  clu-in.epa.gov  for  Internet 
access.  The  RCRA  Hotline  is  open 
Monday-Friday,  9:00  a.m.  to  6:00  p.m., 
Eastern  Standard  Time.  Callers  within 
the  Washington  Metropolitan  Area  must 
dial  703-412-9810  or  TDD  703-412- 
3323  (hearing  impaired).  For  other 
information  on  this  notice,  contact  Bob 
Holloway  (5302W),  Office  of  Solid 
Waste,  401  M  Street,  S.W..  Washington, 
DC  20460,  phone  (703) 308-8461,  e- 
mail:  holloway, bob@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  April 
19,  1996,  EPA  proposed  revised 
standards  for  hazardous  waste 
combustors  (i.e.,  incinerators  and 
cement  and  lightweight  aggregate  kilns 
that  burn  hazardous  waste).  See  61  FR 
17358.  After  an  extension  of  the 
comment  period,  the  comment  period 
closed  on  August  19,  1996. 

The  Agency  also  published  a  notice  of 
data  availability  (NODA)  on  August-23, 
1996  (61  FR  43501)  inviting  comment 
on  information  pertaining  to  a  peer 
review  of  aspects  of  the  proposed  rule, 
additional  analyses  of  fuel  oils  that 
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would  be  used  to  establish  a  comparable 
fuel  exclusion,  and  information  on  a 
synthesis  gas  process.  The  comment 
period  on  that  NODA  closed  on 
September  23,  1996. 

The  Agency  is  today  providing  notice 
and  opportunity  to  comment  on  an 
updated  hazardous  waste  combustor 
database  that  presents  the  emissions  and 
ancillary  data  that  the  Agency  plans  to 
use  to  develop  the  final  rule.  We  note 
that  changes  in  the  proposed  MACT 
floor  levels  could  result  from  applying 
the  alternative  MACT  methodologies 
discussed  in  the  proposed  rule  to  the 
updated  database.  In  addition,  changes 
in  cost-effectiveness,  and  baseline  and 
residual  risk  could  result  from  using  the 
updated  database.  Finally,  the  Agency 
will  use  the  updated  data  in  making 
decisions  such  as  whether  and  how  to 
subdivide  source  categories,  whether  to 
use  normal  versus  compliance  test  data 
to  develop  standards,  and  whether  to 
use  older  emissions  data  when  more 
recent  data  are  available  from  a  source. 

Updated  HWC  Data  Base 

EPA  compiled  a  database  containing 
the  results  of  hazardous  waste 
combustor  (HWC)  trial  bums  and 
facility  operating  and  design 
characteristics  as  part  of  the 
development  of  the  April  1996  proposed 
"Maximum  Achievable  Control 
Technology"  (MACT)  standards  for 
HWCs  (61  FR  17358,  April  19,  1996). 
The  database  contains  information  from 
facilities  in  three  source  categories 
which  burn  hazardous  wastes: 
incinerators  (over  90  units),  cement 
kilns  (40  units),  and  lightweight 
aggregate  kilns  (13  units).'  The  database 
contains  stack  gas  emissions  data 
(including  data  on  metals,  chlorine, 
particulate  matter,  chlorinated  dioxins 
and  furans  (PCDD/PCDF).  carbon 
monoxide  (CO),  and  hydrocarbons 
(HC)),  process  operating  data  (including 
waste,  fuel,  and  raw  materials 
compositions  and  feed  rates),  and 
facility  equipment  design  and 
operational  data  (including  combustor 
and  air  pollution  control  device 
temperatures,  pressures,  etc.). 

Smce  the  proposal  of  the  rule,  the 
Agency  has  received  comments  from 
stakeholders  identifying:  (1)  errors  in 
the  database  used  for  the  propo.sed  rule; 
and  (2)  new  HWC  trial  burn  and 
certification  of  compliance  reports  that 
were  not  considered  for  the  proposed 
rule.  Additionally,  the  Agency  has 
received  new  compliance  test  reports 
through  other  data-gathering  efforts 


'  Data  on  boilers  are  also  inthuled  in  ihc  dalaba.sp 
evrn  though  haziirilou.s  waste  burning  boilers 
would  not  be  siibjix't  to  this  rule. 


since  the  proposed  rule.  The  Agency  has 
updated  and  revised  the  HWC  database 
based  on  these  comments  and  other  data 
collection  efforts. 

The  updated  database  is  provided  in: 
USEPA,  "Updated  Hazardous  Waste 
Combustor  Database,"  December,  1996. 
This  document  is  referred  to  in  this 
notice  as  the  database  document.  Hard 
copy  printouts  of  the  updated  and 
revised  database  are  contained  in  the 
"Data  Summary  Reports",  found  as 
Appendices  to  the  document.  The 
database  document  is  provided  in  the 
administrative  docket  for  this  rule.  In 
addition,  an  electronic  version  of  the 
document  can  be  accessed  electronically 
via  CLU-IN.  (See  the  FOR  FURTHER 
INFORMATION  section  of  this  notice.) 
Finally,  the  database  is  also  available  to 
interested  persons  in  the  database 
application  Paradox  (Version  5.0  for 
Windows).  Refer  to  the  database 
document  for  details. 

The  updated  database  has  the  same 
structure  and  main  fields  as  that  used 
for  the  proposed  rule.  It  hps  nine  related 
files: 

•  Site  Information:  Contains  general 
information  on  each  combustor  unit, 
including  database  identification 
number,  EPA  identification  number, 
EPA  Region,  company  name,  location 
(city  and  state),  device  name,  air 
pollution  control  system,  system  type 
(commercial  or  onsite  incinerator, 
cement  kiln,  lightweight  aggregate  kiln), 
waste  burning  status,  and  cement  kiln 
design  identifiers. 

•  Test  Condition  Information: 
Contains  information  on  each  test 
condition,  including  test  condition  and 
run  identification  number  (both  internal 
database  and  site  identification 
numbers),  condition  and  run  dates,  type 
of  wastes  and  auxiliary  fuels  burned 
during  the  condition,  description  of  the 
condition,  as  well  as  newly  added 
condition  descriptors  identifying  the 
condition  as  "baseline,"  "normal,"  or 
"permit  mode"  (as  described  in  more 
detail  below),  and  whether  the 
condition  was  conducted  with  the  most 
recent  facility  equipment  and  design. 

•  Stream  Information:  Contains 
information  on  the  type  and  sampling 
location  of  each  process  stream  (system 
outputs  including  stack  gas  emissions 
and  solid  effluents  as  well  as  system 
inputs  including  waste  streams, 
auxiliary  fuels,  spiking  streams,  etc.),  as 
well  as  stack  information  (including 
height  and  diameter). 

•  Process  Stream  Information: 
Contains  information  on  each  proce.ss 
stream,  including  rates  (feed  rates  and 
discharge  rates  of  solid,  liquid  and  gas 
streams),  as  well  as  other  stream 
properties  (such  as  stack  gas  conditions 


including  temperature,  moisture, 
oxygen,  and  solid  and  liquid  densities). 

•  Process  Analysis  Information: 
Contains  feed  input  and  effluent  rates 
for  a  variety  of  constituents  (including 
metals,  chlorine,  organics,  ash. 
particulate  matter,  carbon  monoxide, 
and  hydrocarbons)  associated  with  each 
of  the  process  streams  (both  system 
inputs  and  effluents). 

•  Air  Pollution  Control  Device  Design 
Parameters:  Contains  information  on 
design  parameters  of  each  air  pollution 
control  device  i  .g.,  baghouse  cloth  area, 
cloth  type,  cleaning  method). 

•  Air  Pollution  Control  Device 
Operating  Parameters:  Contains 
information,  by  test  condition  run.  on 
operating  parameters  of  each  air 
pollution  control  device  (e.g.,  ESP 
specific  collection  area,  operating 
temperature,  power  input). 

•  Combustor  Design  Parameters: 
Contains  information  on  design 
parameters  of  the  combustor  (e.g.. 
combustor  size,  manufacturer,  type, 
number  of  chambers,  cement  kiln 
design). 

•  Combustor  Operating  Parameters; 
Contains  information,  by  test  condition 
run.  on  operating  parameters  of  the 
combustor  (e.g.,  combustor  temperature, 
pressure). 

The  use  and  contents  (including  a 
comprehensive  "data  element 
dictionary")  of  the  database  are 
de.scribed  in  detail  in  the  database 
document. 

Updates  to  the  Database 

1.  Changes  to  Existing  Data  Used  to 
Support  the  Proposed  Rule 

The  Agency  received  comments  on 
additions  and  errors  to  data  contained 
in  the  proposed  rule  database  from  three 
sources.  The  Chemical  Manufacturers 
Association  (CMA)  provided  specific 
comments  on  d    a  from  21  incinerator 
facilities  (RCSP-00182).  The  Cement 
Kiln  Recycling  Coalition  provided 
specific  comments  on  data  from  23 
cement  kiln  facilities  (RCSP-00170)  as 
well  as  some  incinerators  (overlapping 
generally  with  the  CMA  comments).  For 
lightweight  aggregate  kilns.  Solite 
provided  specific  comments  on 
individual  LWAK  facilities  (RCSP- 
00187). 

The  comments  included  identification 
of:  (1)  transcription  errors  (those  made 
in  transferring  the  data  from  the  tost 
report  to  the  database):  (2)  test  report 
errors;  (3)  mis.sed  or  mi.ssing  data:  (4) 
non-representative  conditions  (such  as 
ba.seline  non-hazardous  waste  burning 
conditions):  (5)  updated  reports  (some 
Certification  of  Compliance  tests  that 
were  used  have  since  l)een  revised  and 


962 


Federal  Register      Vol.  62.  No.  4  /  Tuesday,  January  7,  1997   /  Proposed  Rules 


updated);  (6)  facilities  not  ciirrentiv 
burning  hazardous  waste;  (7) 
'u. substantiated  ipil'nr  in-orrfjct  ;nr 
pollution  control  device  characteristics; 
.Hid  (8)  ina(;i:urate  conversion  of 
(  oiicentration  emissions  from  mass 
based  levels  using  gas  tlovv  rates  and 
oxygen  level.  Changes  and  responses 
made  as  appropriate  to  each  of  the 
spef.ific  comments  in  each  of  these  areas 
are  discussed  in  detail  in  the  database 
document. 

2.  New  Test  Reports  Added  to  the 
Database 

The  Agency  added  results  from  many 
new  test  reportS"(from  both  new 
facilities  as  well  as  new  test  reports 
from  facilities  already  in  the  database) 
to  the  HVVC;  database.  For  nicinerators, 
a  few  new  trial  burn  reports  were 
obtained  through  connnents  on  the 
proposed  rule,  including  reports  from 
P'irst  Mississippi  Corp..  American 
Cvanamid,  and  Ciha  Geigy.  Various 
other  reports  from  approximately  1.5 
new  incinerators,  as  well  as  new  reports 
from  facilities  already  in  the  database, 
including  Waste  Technologies 
Industries  and  DuPont,  were  added 
based  on  collection  from  the  individual 
companies  and/or  EPA  Regional  Office 
archives. 

The  Agenc:y  added  data  from  many 
new  cement  kiln  test  reports  received 
from  the  Cement  Kiln  Recvclmg 
Coalition.  Additionally,  other 
individual  cement  companies  mcluding 
Ash  Grove,  Lafarge.  Citadel/Medu.sa, 
and  Continental  provided  separate  test 
reports  as  part  of  their  comments.  The 
data  are  comprised  of  many  new 
"second  round"  Certification  of 
Compliance  reports  from  testing  done  in 
1194-1996,  as  well  as  various 
miscellaneous  stack  testing  reports  from 
conditions  under  "normal"  non-trial 
burn  type  waste  burning  operations. 


For  LWAKs,  the  Agency  added  three 
new  reports  from  Solite  (all  from  new 
units'  and  a  new  report  frorr  Norlite 
based  on  connnents  on  the  proposed 
rule  and  other  data  inl lection  efforts. 

All  new  data  that  the  Agency  has 
incorporated  into  the  database  since  the 
rule  was  proposed  are  tabulated  in 
detail  in  the  database  dnf:ument. 

3.  Other  Database  Additions 

In  addition  to  the  above  described 
database  updates  and  clianges,  the 
Agency  has  added  the  following  new 
information  to  the  database: 

•  Device  Descriptors: 

— Waste  Burning  Status:  Field 

identifying  if  the  facility  is  currently 
burning  hazardous  waste. 

— Mixed  Waste  Burner:  Field 

identifying  if  the  conibustor  accepts 
and  routinely  treats  hazardous  and 
radioactively  contaminated  "mixed" 
wastes. 

— C>ement  Kiln  Descriptors:  Fields 
identifving  long  vs  short  kilns,  those 
with  alkali  bypasses,  and  those  with 
in-line  raw  mills. 

•  Condition  Descriptors: 

— Test  Condition  Date:  Field  identifying 
the  test  condition  date. 

— Baseline  f'onditions:  Field  identifying 
wht^ther  the  condition  was  conducted 
under  "baseline"  conditions,  baseline 
conditions  being  those  where 
hazardous  waste  is  not  being  fired. 

—  .Normal"  (conditions:  Field 

identifying  whether  the  conc'ifion  was 
conducted  under  "normal" 
conditions.  Normal  conditions  are 
defined  as  conditions  conducted 
where  hazardous  waste  is  being 
burned,  and  where  the  unit  is 
operating  under  tvpical  "every  day" 
procedures.  During  such  testing,  there 
is  no  intentional  spiking  of  waste 
materials  with  POHC,  chlorine,  or 


metals  compounds.  Additionally,  the 
unit  is  not  operating  under  "stressed" 
"onditions  designed  to  Tiaximize  or 
minimize  factors  such  as  waste  feed 
rates,  temperatures,  and  air  pollution 
control  device  (operating  parameters. 

— "Permit"  Mode;  Fields  identifying 
whether  the  source  u.sed  the  test 
condition  for  setting  permit  or  interim 
status  operating  limits  for  each 
individual  constituent  (each 
hazardous  air  pollutant  or  surrogate, 
including  individual  metals).  For 
example,  for  metals  and  chlorine 
being  controlled  under  the  Boilers 
and  Industrial  Furnaces  Rule,  the 
condition  would  be  a  "permit  mode" 
for  all  Tier  II  or  Tier  III  constituents 
since  the  source  testing  was  designed 
to  evaluate  acceptable  feed  rate  limits 
based  on  the  demonstrated  svstem 
removal  efficiency  of  the  facilitv. 
Alternately,  the  condition  would  not 
be  a  permit  (or  operating  limit)  mode 
for  Tier  I  or  adjusted  Tier  I 
i:onstituents  since  the  source  testing  is 
not  used  for  any  direct  regulatory- 
setting  purpo.se.  Only  tests  conducted 
with  the  purpose  of  complying  with 
or  establishing  permit  conditions  (or 
interim  status  operating  limits)  and 
intended  to  be  used  to  establish  a 
facility  "operating  envelope"  with 
respect  to  the  specific  HAP  were 
identified  with  the  "permit"  mode 
marker. 

— Latest  Retrofits:  Field  identifying 
whether  the  condition  is  conducted 
using  the  most  recent  equipment  and 
configuration. 

Dated:  December  19,  1996. 
Michael  Shapiro, 

Director.  Office  of  Solid  Waste. 

|FR  Doc.  97-;m  Filed  1-6-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  96-097-1] 

General  Conference  Committee  of  the 
National  Poultry  Improvement  Plan 
Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan. 

PLACE,  DATE,  AND  TIME  OF  MEETING:  The 
meeting  will  be  held  at  the  World 
Congress  Center,  Room  204  Red  East, 
Atlanta.  GA;  (404)  223-4300.  The 
General  Conference  Committee  will 
meet  on  January  22,  1997  from  1:30  p.m. 
to  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  Rhorer,  Senior  Coordinator, 
NPIP.  VS,  APHIS.  l.-i00  Klondike  Road. 
Suite  A  102,  Conyers,  GA  30207,  (770) 
922-3496. 

SUPPLEMENTARY  INFORMATION:  The 
General  Conference  Committee  (the 
Committee)  of  the  National  Poultry 
Improvement  Plan  (NPIP),  representing 
cooperating  State  agencies  and  poultry 
industry  members,  serves  an  essential 
function  by  acting  as  liaison  between 
the  poultry  industry  and  the  Department 
in  matters  pertaining  to  poultry  health. 
Tentative  topics  for  discussion  at  the 
upcoming  meeting  include: 

1.  The  Georgia  pullorum-typhoid 
study  of  susceptibility  in  the  ostrich. 

2.  Technical  evaluation  of  the  current 
pollorum-typhoid  serological  assays  as 
they  apply  to  the  ostrich. 

3.  Technical  review  of  alternative 
testing  for  pullorum-typhoid  at  the 
hatchery  for  the  ostrich. 

4.  California's  ostrich  health  program. 

5.  Ratite  diseases. 


fi.  USDA  import  requirements  for  the 
ostrich. 

7.  E.xport  requirements  for  the  ostricli 
(China  and  Taiwan). 

8.  Proposed  changes  to  the  provisions 
of  the  NPIP. 

The  meeting  will  be  open  to  the 
public.  However,  due  to  time 
con.straints.  the  public  will  not  he 
allowed  to  participate  in  the 
committee's  discussions.  Written 
statements  on  the  meeting  topics  may  be 
filed  with  the  committee  before  or  after 
the  meeting  by  sending  them  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Written 
statements  may  also  be  filed  at  the 
meeting.  Please  refer  to  Docket  No.  96- 
097-1  when  submitting  your  statements 

This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act, 

Done  in  Washington,  DC,  this  3rd  day  of 
January  1997 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service 

jFR  Doc.  97-427  Filed  1-6-97;  8:45  ami 
BILUNG  CODE  3410-34-P 


Rural  Housing  Service 

Housing  Preservation  Grants 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  announces  that  it  is  soliciting 
competitive  applications  under  its 
Housing  Preservation  Grant  (HPG) 
program.  The  HPG  program  is  a  grant 
program  which  pro\  ides  qualified 
public  agencies,  private  nonprofit 
organizations,  and  other  eligible  entities 
grant  funds  to  assist  very  low-  and  low- 
income  homeowners  repair  and 
rehabilitate  their  homes  in  rural  areas, 
and  to  assist  rental  property  owners  and 
cooperative  housing  complexes  to  repair 
and  rehabilitate  their  units  if  they  agree 
to  make  such  units  available  to  low-  and 
very  low-income  persons.  This  action  is 
taken  to  comply  with  Agency 
regulations  found  in  7  CFR  part  1944, 
subpart  N,  which  requires  the  Agency  to 
announce  the  opening  and  closing  dates 
for  receipt  of  preapplications  for  HPG 
funds  from  eligible  applicants.  The 
intended  effect  of  this  Notice  is  to 
provide  eligible  organizations  notice  of 
these  dates. 


DATES:  RH.S  hereb\  announces  that  it 
will  begin  nM.eiving  preapplications  on 
lanuary  7.  1997,  The  closing  date  for 
acceptance  by  RHS  of  preapplic;ations  is 
April  7,  1997'.  This  period  will  be  the 
only  time  during  the  current  fiscal  vear 
that  RHS  accepts  preapplications. 
Preapplications  must  be  received  by  or 
I)ostmarked  on  or  before  the  closing 
date. 

ADDRESSES:  Submit  preapplications  to 
Rural  Development  servicing  offices  for 
the  HPG  program:  applicants  must 
contact  their  Rural  Development  State 
Office  for  this  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
M.  Harris-Green.  Senior  Loan  Officer. 
Multi-Familv  Housing  Processing 
Division.  RHS.  USDA.  Room  5337, 
South  Building.  Washington.  DC  20250, 
telephone  (202)  720-1606.  (This  is  not 
a  toll  free  number.) 

SUPPLEMENTARY  INFORMATION:  7  CFR  part 
1944.  subpart  N  provides  details  on 
what  information  must  be  contained  in 
the  preapplication  package.  Entities 
wishing  to  apply  for  assistance  should 
contact  the  Rural  Development  State 
Office  to  receive  further  information  and 
copies  of  the  preapplication  package 
Eligible  entities  for  these  competitively 
awarded  grants  include  State  and  local 
governments,  nonprofit  corporations. 
Federally  re<;ognized  Indian  Tribes,  and 
consortia  of  eligible  entities. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.433.  Housing  Preservation 
Grants.  This  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  part  301.5,  subpart  V). 
Applicants  are  also  referred  to  7  CFR 
1944  674  and  1944.676  (d)  and  (e)  for 
specific  guidance  on  these  requirements 
relative  to  the  HPG  program. 

The  funding  instalment  for  the  HPC, 
program  will  be  a  grant  agreement.  The 
term  of  the  grant  can  vary  from  1  to  2 
years,  depending  on  available  funds  and 
demand   No  maximum  or  minimum 
grant  levels  have  been  established, 
although  based  on  fiscal  year  (F\)  1997 
funding  availability,  the  Agency 
anticipates  that  the  average  grant  will  be 
$50,000  for  a  1-year  proposal  For  ¥\ 
97.  $7,063,000  is  available  and  has  been 
distributed  under  n  formula  allocation 
to  States  pursuant  to  7  CF"R  part  1940. 
subpart  L,  "Methodology  and  Formulas 
for  Allocation  of  Loan  and  Grant 
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Program  Funds."  Decisions  on  funding 
will  be  based  on  the  preapplications. 
and  notices  of  action  on  the 

reapplicalions  should  be  made  no 
I  jrlier  than  66  days  prior  to  the  closing 
date. 

Dated:  December  30,  1996. 
Eileen  M.  Fitzgerald, 

Acting  Associate  Administrator.  Rural 

Housing  Service 

jFK  Doc.  97-275  Filed  1-6-97;  8:45  am] 

WLUNG  COOC  3410-XV-U 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  5,  1997 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  27  and  October  25,  1996,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (61  F.R.  50804  and 
55268)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  service  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  31- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 


commodities  and  service  to  the 
Clovernment. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  c;urrent  contractors 
for  the  commodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Cap,  Garrison,  Men's,  Army  Enlisted 

8405-01-334-1493  thru  -1505 
(20%  of  the  Government's  requirement) 

Service 

Janitorial/Custodial,  Naval  and  Marine  Corps 
Reserve  Center,  Broken  .Arrow, 
Oklahoma 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
G.  John  Heyer, 
General  Counsel. 
|FR  Doc.  97-200  Filed  1-6-97;  8:45  ami 

BILUNG  CODE  t35:M>1-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  Febniary  5.  1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  60.3-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  i.s  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 


If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed; 

Library  Services,  Basewide,  Beale  Air  Force 

Base,  California 
NPA:  Yolo  Employment  Services,  Woodland, 

California 
Publication  Distribution  Services,  Beale  Air 

Force  Base.  California 
NPA:  Yolo  Employment  Services,  Woodland, 

California 
Temporary  Administrative/General  Support 
Services  for  GSA  Regions  1,  2,  3,  4,  5,  6, 
8,  9,  10  and  the  National  Capitol  Region 
(Up  to  50%  of  the  Government's 
requirement) 

NPA:  (the  following  is  not  a  complete  list) 
Columbia  Lighthouse  for  the  Blind. 

Washington,  DC 
The  Chicago  Lighthouse  for  People  who  are 
Blind  or  Visually  Impaired,  Chicago. 
Illinois 
Seattle  Lighthouse  for  the  Blind,  Seattle. 

Washington 
Alabama  Industries  for  the  Blind, 

Talladega,  Alabama 
Arizona  Industries  for  the  Blind.  Phoenix, 

Arizona 
Fedcap  Rehabilitation  Service,  Inc.,  New 

York,  New  York 
Brevard  Achievement  Center,  Inc., 

I^ockledge,  Florida 
Challenge  Unlimited,  Inc.,  Alton.  Illinois 
Minot  Vocational  Adjustment  Workshop. 

Inc.,  Minot.  North  Dakota 
Yuma  Work  Center,  Inc..  Yuma,  Arizona 


UMI 


Federal  Register  /  Vol.  62,  No.  4  /  Tuesday.  January  7.  1997  /  Noticej, 


965 


Cooporative  Workshop,  Inc.,  Scdalia. 
Missouri 

G.  John  Heyer, 

Genera}  Counsel. 

|FK  Doc.  97-201  Filed  1-6-97;  8:45  am) 

BILLING  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-«12] 

Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  From  the  Republic  of  Korea; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  July  9.  1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  dynamic 
random  access  memory  semiconductors 
(DRAMs)  ot  one  megabit  or  above  from 
the  Republic  of  Korea  (61  FR  36029). 
The  review  covers  two  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  for  the  period  May  1. 

1994  through  April  30,  1995.  These' 
manufacturers/exporters  are  LG 
Semicon  Co.,  Ltd.  (LGS,  formerly 
Goldstar  Electron  Co.,  Ltd.)  and 
Hyundai  Electronics  Industries,  Inc. 
(HEI/Hyundai). 

As  a  result  of  our  analysis  of  the 
comments  received,  the  antidumping 
margins  have  changed  from  those 
presented  in  our  preliminary  results. 
EFFECTIVE  DATE:  January  7.  1997. 
FOR  FURTHER  INFORMATION  COm-ACT: 
Thomas  F.  FuHner,  AD/CVD 
Enforcement  Office  4,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230. 
telephone:  (202)  482-3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  10.  1995,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
this  antidumping  duty  order  for  the 
period  of  May  1,  1994,  through  April  30, 

1995  (60  FR  24831).  We  received  timely 
requests  for  review  from  three 
manufacturers/exporters  of  subject 
merchandise  to  the  United  States; 


Hyundai  Electronics  Industries.  Co. 
(Hyundai).  LG  Semicon  Co.,  Ltd.  (LGS, 
formerly  Goldstar  Electron  Co.,  Ltd.), 
and  Samsung  Electronics  Co. 
(Samsung).  The  petitioner.  Micron 
Teclmologies  Inc..  requested  an 
ndministrative  re\ie\v  of  these  same 
three  Korean  manufacturers  of  DRAMs 
On  June  15,  1995.  the  Department 
initiated  a  review  of  the  above  Korean 
manufacturers  (60  FR  31447).  The 
period  of  review  (FOR)  for  all 
respondents  was  Mav  1,  1994.  through 
April  30.  1995. 

On  iune  26,  1995,  in  accordance  with 
section  773(b)(2)(A)(ii)  of  the  Tariff  Act 
of  1930,  we  also  initiated  an 
investigation  to  determine  if  Hyundai 
and  LGS  made  sales  of  the  subject 
merchandise  below  the  cost  of 
production  (COP)  during  the  FOR  based 
upon  the  fact  that  we  disregarded  sales 
found  to  have  been  made  below  the  COP 
in  the  original  less-than-fair-\alue 
(LTFV)  investigation. 

Samsung,  formerly  a  respondent  in 
this  administrative  review,  was 
excluded  from  the  antidumping  duty 
order  on  DRAMs  from  Korea  on 
February  8,  1996,  See  Final  Court 
Decision  and  Partial  Amended  Final 
Determination:  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  and  Above  From  the  Republic 
of  Korea,  61  FR  4765  (February  8,  1996). 
Accordingly,  we  terminated  this  review 
with  respect  to  Samsung. 

On  July  9,  1996,  the  Department 
published  the  preliminary  results  (61  FR 
36029)  of  administrative  review  of  the 
antidumping  duty  order  on  DRAMs  of 
one  megabit  or  above  from  the  Republic 
of  Korea.  We  received  timely  comments 
from  the  petitioner  and  t)oth 
respondents. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  DRAMs  of  one  megabit 
and  above  from  the  Republic  of  Korea 
(Korea).  For  purposes  of  this  review. 
DRAMs  are  all  one  megabit  and  above, 
whether  assembled  or  unassembled. 
Assembled  DRAMs  include  all  package 
types.  Unassembled  DRAMs  include 
processed  wafers,  uncut  die  and  cut  die. 
Processed  wafers  produced  in  Korea. 
but  packaged,  or  assembled  into 
memory  modules  in  a  third  country,  are 
included  in  the  scope;  wafers  produced 
in  a  third  country  and  assembled  or 
packaged  in  Korea  are  not  included  in 
the  scope  of  this  review. 

The  scope  of  this  review  includes 
memory  modules.  ,\  memory  module  is 
a  collection  of  DRAMs,  the  sole  function 
of  which  is  memory.  Modules  mclude 
single  in-line  proce.ssing  modules  (SIPs), 
single  in-line  memory  modules 


(SIMMs),  or  other  collections  of  DRAMs. 
whether  unmounted  or  mounled  on  n 
circuit  board.  Modules  that  contnin 
other  parts  that  are  needed  to  support 
the  function  of  memory  are  covered 
Only  those  modules  which  contain 
additional  items  which  alter  the 
function  of  the  module  to  something 
other  than  memor\ ,  such  as  video 
graphics  .ndapter  (VGA)  boards  and 
cards,  are  not  included  in  the  scope. 

The  scope  ot  this  review  also  includes 
video  random  access  memory 
semiconduf:tf  s  (\'RAMs).  as  well  as 
any  hiture  packaging  and  assembling  of 
DR,^Ms, 

The  scope  of  this  review  also  includes 
renunahle  memory  modules  placed  on 
motherboards,  with  or  without  a  central 
processing  unit  (CPU),  unless  the 
importer  ot  motherboards  certifies  with 
the  Customs  Service  that  neither  it.  nor 
a  part\  related  to  it  or  under  contract  to 
it,  will  remove  the  modules  from  the 
motherboards  after  importation.  The 
scope  of  this  review  does  not  include 
DRAMs  or  memory  modules  that  are 
reimported  for  repair  or  replacement. 

The  DRAMs  subject  to  this  review  are 
classifiable  under  subheadings 
8542.11.0001.  8542.11.0024. 
8542. 1 1 .0026,  and  8542.11 .0034  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Also  included 
in  the  scope  are  those  removable  Korean 
DRAMs  contained  on  or  within 
products  cla,s.sifiable  under  subheadings 
8471.91.0000  and  8473,30.4000  of  the 
HTSUS.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
review  remains  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to  • 
the  provisions  effective  January  1,  1995, 
the  effertive  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAAj.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  hy  the 
interim  regulations  pul)lished  m  tne 
Federal  Register  on  Mav  1 1 .  1995  (60 
FR  251301 

United  States  Price 

We  calculated  U.S.  price  according  to 
the  methodology  described  in  OLir 
preliminar\  results. 

Normal  Value 

We  calculated  normal  value  (NV) 
according  to  the  methodology  desc:ribed 
in  our  preliminary  results. 
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Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
this  administrative  review.  We  received 
timely  comments  from  the  petitioner 
and  both  respondents 

General  Comments 

Comment  1 

The  petitioner  argues  (1)  that  the 
Department  should  not  have  allowed  a 
level  of  trade  adjustment  for  both 
respondents,  and  (2)  that  the 
Department  inappropriately  applied  a 
constructed  export  price  (CEP)  offset  to 
respondents'  CEP  sales  for  this  level  of 
trade  adjustment.  The  petitioner 
maintains  that  the  Department  erred  in 
determining  that  one  level  of  trade 
existed  in  the  home  market  (direct  sales 
by  the  parent  corporation  to  the 
domestic  customer)  and  a  different  level 
of  trade  existed  in  the  U.S.  market, 
where  the  Department  used  the  level  of 
trade  of  the  sale  to  the  affiliated 
importer  rather  than  the  resale  to  the 
unaffdiated  customer  (i.e.,  a 
"constructed"  level  of  trade).  According 
to  the  petitioner,  the  Act  and  the  SAA 
do  not  permit  the  Department  to  use  a 
"constructed"  level  of  trade  for  CEP 
sales  when  identifying  the  level  of  trade. 
The  petitioner  argues  that  .section 
773(a)(7)(A)  of  the  Act,  which  provides 
for  a  level  of  trade  adjustment,  does  not 
make  any  distinction  between  export 
price  (EP)  sales  and  CEP  sales,  and  that 
the  distinction  between  EP  and  CEP 
sales  in  subsections  772(a)  and  772(b)  of 
the  Act  does  not  warrant  any  different 
treatment  when  identifying  levels  of 
trade. 

The  petitioner  argues  that,  in  view  of 
the  sections  of  the  Act  mentioned  above, 
the  Department's  interpretation  of  the 
SAA  as  permitting  a  constructed  level  of 
trade  means  that  the  home  market  level 
of  trade  will  always  be  a  more  advanced 
stage  of  distribution  than  the  level  of 
trade  of  the  CEP  and  that  the  data 
available  will  never  provide  an  adequate 
basis  to  determine  a  level  of  trade 
adjustment,  and  thus  that  the  CEP  offset 
will  always  be  used.  The  SAA, 
according  to  the  petitioner,  intended  the 
application  of  the  CEP  offset  to  be  an 
exception,  rather  than  the  rule.  The 
Department's  acceptance  of  a 
constructed  level  of  trade,  the  petitioner 
argues,  contradicts  the  SAA's  intent  and 
the  intent  of  the  statute  in  section 
773(a)(7)(A). 

The  petitioner  argues  further  that, 
even  if  the  Department  adheres  to  the 
distinction  between  EP  and  CEP  sales  in 
determining  the  starting  price  for 
determining  the  level  of  trade,  neither 
respondent  has  adequately 


demonstrated  that  it  is  entitled  to  a  level 
of  trade  adjustment.  The  petitioner 
argues  that  the  simple  enumeration  of 
selling  functions  in  both  the  home 
market  and  in  the  U.S.  market  is  not 
sufficient  to  demonstrate  the 
significance  of  the  differing  selling 
functions  in  both  markets. 

LGS  and  Hyundai  argue  that  the 
Department  correctly  applied  the  CEP 
offset  to  adjust  for  differences  in  the 
levels  of  trade  in  the  two  markets  which 
were  not  able  to  be  quantified.  Both 
respondents  assert  that  the  Department's 
use  of  a  "constructed"  level  of  trade 
when  analyzing  CEP  sales  is  in 
accordance  with  past  interpretation  of 
the  SAA  and  of  the  Act.  LGS  maintains 
that  the  Department  has  consistently 
followed  this  approach  and  has 
explicitly  stated  in  the  antidumping 
questionnaire  that  constructed  level  of 
trade  will  be  used. 

LGS  and  Hyundai  also  reject  the 
petitioner  s  argument  that  respondents 
have  not  adequately  documented 
differences  in  selling  functions  in  the 
home  and  in  the  U.S.  markets. 
Respondents  point  out  that  the 
petitioner  only  referenced  the  brief 
discussion  of  the  selling  function 
differences  contained  in  the  notice  of 
preliminary  results  and  ignores  the 
detailed  analysis  presented  in  its 
que.stionnaire  response  and  in  the 
Department's  preliminary  analysis 
memorandum.  LGS  and  Hyundai  argue 
that,  because  respondents'  home  market 
sales  were  at  levels  of  trade  more 
advanced  than  its  U.S.  .sales  and  it  was 
not  possible  to  quantify  the  price 
differential  caused  by  these  differences, 
the  Department  should  continue  to 
allow  a  CEP  offset  to  NV  or  to 
constructed  value  (CV)  to  adjust  for  the 
differences  of  trade  in  the  two  markets. 

DOC  Position 

We  agree  with  respondents.  We  have 
consistently  determined  that  the  statute 
and  the  SAA  both  support  analyzing  the 
level  of  trade  of  CEP  sales  at  the 
constructed  level,  after  expenses 
associated  with  economic  activities  ia 
the  United  States  (section  772(d)  of  the 
Act)  have  Ijeen  deducted.  We  believe 
that  it  is  neither  reasonable  nor  logical 
to  base  level  of  trade  on  the  starting 
price  for  both  EP  and  CEP  .sales.  We 
stated  in  Antidumping  Duties; 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  61  FR  7308,  7347 
(February  27,  1996),  the  following: 

With  respect  to  the  identification  of  levels 
of  trade,  some  commentators  argued  that, 
consistent  with  past  practicR.  the  Departnient 
should  base  level  of  trade  on  the  starting 
price  for  both  export  price  ("EP  "1  and  CEP 


sales. ..The  Department  believes  that  this 
position  is  not  supported  by  the  SAA. ..If  the 
starting  price  is  used  for  all  U.S.  sales,  the 
Department's  ability  to  make  meaningful 
comparisons  at  the  same  level  of  trade  (or 
appropriate  adjustments  for  differences  in 
levels  of  trade)  would  be  severely 
undermined  in  chsos  involving  CEP  sales.  As 
noted  bv  other  commentators,  using  the 
starting  price  to  determine  the  level  of  trade 
of  both  types  of  U.S.  sales  would  result  in  a 
finding  of  different  levels  of  trade  for  an  EP 
sale  and  a  CEP  sale  adjusted  to  a  price  that 
reflected  the  same  selling  functions. 
Accordingly,  the  regulations  specify  that  the 
level  of  trade  analyzed  for  EP  sales  is  that  of 
the  starting  price,  and  for  CEP  sales  it  is  the 
constructed  level  of  trade  of  the  price  after 
the  deduction  of  U.S.  selling  expenses  and 
profit. 

We  have  consistently  stated  that,  in 
those  cases  where  a  level  of  trade 
comparison  is  warranted  and  possible, 
then  for  CEP  sales  the  level  of  trade  will 
be  evaluated  based  on  the  price  after 
adjustments  are  made  under  section 
772(d)  of  the  Act  (see  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled,  From  Japan;  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  61  FR  38139,  38143 
(July  23,  1996).  In  every  case  decided 
under  the  revised  antidumping  statute, 
we  have  consistently  adhered  to  this 
interpretation  of  the  SAA  and  of  the 
Act.  See,  e.g.,  Aramid  Fiber  Formed  of 
Poly  para-Phenylene  Terephthalamide 
from  the  Netherlands;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  15766, 
15768  (April  9,  1996):  Certain  Stainless 
Steel  Wire  Rods  from  France; 
Preliminary  Result  of  Antidumping 
Duty  Administrative  Review,  FR  8915, 
8916  (March  6,  1996):  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  parts  Thereof  from 
France,  et.  al..  Preliminary  Resuhs  of 
Antidumping  Duty  Administrative 
Review.  61  FR  25713,  35718-23  (July  8, 
1996).  In  accordance  with  this  clear 
precedent,  our  instructions  in  the 
questionnaire  response  issued  to 
respondents  in  this  administrative 
review  stated  that  constructed  level  of 
trade  should  be  u-sed. 

We  disagree  that  respondents  have 
not  adequately  documented  the 
differences  in  selling  functions  in  the 
home  and  in  the  U.S.  markets.  As  noted 
by  respondents,  the  petitioner  based  this 
argument  solely  upon  the  content  of  the 
preliminary  results  of  review  and 
ignored  the  detailed  data  on  the  record 
of  this  proceeding  in  respondents' 
questionnaire  responses  and  in  our 
preliminary  analysis  memorandum 
concerning  the  differences  in  selling 
functions.  These  data  contained  detailed 
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information  and  descriptions  of  the 
differences  in  selling  functions  in  the 
two  markets  (for  example,  the 
differences  in  shipments  per  month 
from  respondents  to  U.S.  and  home 
market  customers  is  described  in  detail). 

Comment  2 

The  petitioner  maintains  that  the 
Department's  preliminary  calculations 
contained  the  following  clerical  errors 
with  respect  to  both  respondents;  (1)  the 
preliminary  calculations  double 
counted  interest  expenses  by  including 
both  reported  interest  expense  and 
imputed  home  market  credit  and 
inventory  carrying  expenses  in  its 
calculation  of  total  cost  of  production 
for  purposes  of  calculating  profit  for 
home  market,  CEP.  and  further- 
processed  U.S.  sales;  (2)  the  preliminary 
calculations  failed  to  add  U.S.  packing 
expenses  to  the  foreign  unit  price  in 
dollars  for  comparisons  of  U.S.  sales  to 
CV;  and,  (3)  the  Department  erred  in 
computing  profit  for  CV  based  upon  all 
home  market  sales,  including  those  with 
negative  profits,  maintaining  that 
section  773(e)(2)(A)  of  the  Act.  as 
amended  by  the  URAA.  has  changed  the 
calculation  of  profit  to  consider  only 
profitable  sales  and  to  exclude  sales 
below  the  cost  of  production. 

DOC  Position: 

We  agree  with  the  petitioner  that  our 
preliminary  calculations  inadvertently 
double  counted  interest  expense  in  the 
computation  of  the  total  cost  of 
production  for  purposes  of  calculating 
profit  for  home  market,  CEP.  and 
further-processed  U.S.  sales.  We  also 
agree  that  U.S.  packing  expenses  should 
have  been  added  to  the  foreign  unit 
price  in  dollars.  We  have  revised  our 
calculations  accordingly. 

While  we  agree  that  our  inclusion  of 
all  home  market  sales  for  purposes  of 
calculating  profit  for  CV  was  an  error, 
we  do  not  agree  that  it  was  a  clerical 
error.  Section  773(e)(2)(A)  of  the  Act 
specifies  the  addition  of  "the  actual 
amounts  incurred  and  realized  by  the 
specific  exporter  or  producer  *   *   *  for 
selling,  general,  and  administrative 
expenses,  and  for  profits,  in  connection 
with  the  production  and  sales  of  a 
foreign  like  product  in  the  ordinary 
course  of  trade  *   *   *"  Although  the 
petitioner  argues  that  sales  below  cost 
are  outside  of  the  ordinary  course  of 
trade,  section  773(b)  of  the  Act  is  clear 
that  sales  below  cost  may  be  disregarded 
as  being  outside  the  ordinary  course  of 
trade  only  if  mnde  within  an  extended 
period  of  time  in  substantial  quantities 
and  at  prices  which  do  not  permit  the 
recovery  of  costs  within  a  reasonable 
period  of  time.  Section  771(15)  of  the 


Act  provides  that  sales  which  failed  the 
cost  of  production  test  provided  for 
under  section  773(b)  of  the  Act  are 
outside  the  ordinary  course  of  trade. 
However,  section  771(15)  of  the  Act 
does  not  provide  that  sales  made  below 
the  cost  of  production  per  se  are  oiUside 
the  ordinary  course  of  trade.  Thus,  sales 
below  cost  are  not  in  and  of  themselves 
outside  the  ordinary  course  of  trade, 
only  those  sales  which  fail  our  cost  of 
production  test  and  are  thus 
disregarded.  Accordingly  for  both 
respondents,  as  a  result  of  this  analysis, 
we  have  revised  our  calculations  to  base 
profit  on  CV  for  both  respondents  upon 
those  home  market  sales  which  do  not 
fail  our  cost  of  production  test. 

Company-Specific  Comments 

LOS 
Comment  3 

The  petitioner  argues  that  the 
Department  erred  in  its  preliminary 
results  in  calculating  research  and 
development  expenses  for  LGS  by 
allocating  only  a  portion  of  LGS' 
semiconductor  research  and 
development  expenses  over  a  portion  of 
LGS'  cost  of  sales.  The  petitioner 
maintains  that,  in  accordance  with  the 
precedent  set  in  the  first  administrative 
review,  the  Department  should  allocate 
all  of  LGS'  semiconductor  research  and 
development  expen.ses  over  all  of  LGS' 
1994  semiconductor  cost  of  sales.  The 
petitioner  also  maintains  that  the 
Department  erred  in  allocating  LGS' 
purchased  research  and  development 
over  the  applicable  contract  periods. 
According  to  the  petitioner,  any 
purchased  research  and  development 
should  be  included  with  ail 
semiconductor  research  and 
development  expenses  allocated  over 
LGS'  1994  cost  of  sales. 

LGS  agrees  with  the  petititner  that 
purchased  research  and  development 
should  be  included  in  those  research 
and  development  expenses  allocated 
over  cost  of  sales  for  1994.  LGS 
contends  that  since  the  Department 
rejected  LGS'  allocation  of  purchased 
research  and  development  over  contract 
periods  in  the  previous  administrative 
review,  it  should  allocated  research  and 
development  purchased  in  1994  over 
1994  cost  of  sales. 

LGS  disagrees  with  the  petitioner  that 
all  semiconductor  research  and 
development  expenses  should  be 
allocated  over  ail  cost  of  .sales.  LGS 
maintains  that  non-DR.^M  research  and 
developmeiU  does  not  benefit  LGS 
DRAM  production  and  that  the 
Department  should  calculate  a  product- 
specific  research  and  development  rnte 
for  LGS. 


DOC  Position 

We  agree  with  the  petitioner  that,  in 
calculating  a  research  and  development 
rate  tor  LGS.  all  semiconductor  research 
and  development  expenses  should  be 
alio(;ated  over  all  of  l.GS'  semiconductor 
cost  ot  sales  reported  in  its  audited  1994 
financial  statements.  This  method  of 
allocation  is  consistent  with  our 
practice  in  the  last  administrative 
review,  where  we  determined  that 
sufficient  evidence  of  cross-fertilization 
exists  in  the  semiconductor  industr\  to 
rule  out  the  use  of  only  product  or 
DRAM-related  re.sean;h  and 
development  expenses.  See  Dynamic: 
Random  Access  Memorv 
Semiconductors  from  the  Republic  of 
Korea:  Final  Results  of  .Antidumping 
Duty  Administrative  Review,  61  VR 
20216.  20218  (May  6.  1996) 

We  agree  with  both  the  petitioner  and 
LGS  that  research  and  development 
pun-hased  in  1994  should  be  included 
in  those  research  and  development 
expenses  allocated  over  LGS'  1994  cost 
of  sales. 

Comment  4 

LGS  argues  that  the  Department  erred 
in  the  preliminary  calculations  by 
deducting  indirect  selling  expenses  and 
inventory  carrying  costs  incurred  in 
Korea  from  U.S.  price.  LGS  maintains 
that  under  the  revised  antidumjiing  law, 
such  expenses  which  do  not  result  from 
or  bear  relationship  to  selling  activities 
in  the  United  St.stes  should  not  be 
deducted  from  US.  price.  LGS  argues 
that  the  SAA  only  permits  the 
deduction  from  U.S.  price  of  selling 
expenses  whii  h  result  from,  and  bear  a 
direct  relationship  to,  selling  activities 
in  the  United  States. 

The  petitioner  argues  that  the 
Department  was  correct  in  deducting 
these  Korean  expenses  from  U.S  price 
for  LGS  The  petitioner  maintains  that 
section  7"2(d)  of  the  Act  clearly  requires 
tlie  Department  to  reduce  CEP  by  all 
expenses  general!)  incurred  by  or  for 
the  account  of  the  producer.  According 
to  the  petitioner,  the  SAA  is  a 
clarification  of  prior  law  and  was  not 
intended  to  change  current  law. 

DOC  Position 

We  agree  with  the  respondent. 
Section  772(d)(1)  provides  for  the 
deduction  of  all  (!xpenses  generally 
incurred  hv  or  for  the  account  of  the 
producer  or  exporter,  or  the  affiliated 
reseller  in  the  United  States.  However. 
the  deductions  under  section  772(d)  of 
the  Act  do  not  invohe  all  direct  and 
indirect  selling  expenses.  The 
deductions  under  section  772(d)  of  the 
Act  remove  onl)  expenses  associated 
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with  economic  activities  in  the  United 
States.  Thus,  the  CEP  is  not  a  price 
necessarily  exclusive  of  ail  selling 
expenses.  Therefore,  we  have  not 
deducted  indirect  selling  expenses  and 
inventory  carrying  costs  incurred  in 
Korea  from  U.S.  price  hecause  these 
expenses  do  not  result  from  or  bear 
relationship  to  selling  activities  in  the 
United  States. 

Comment  5 

LGS  and  the  noted  the  following 
clerical  errors  in  the  Department's 
computer  program:  (1)  a  programming 
error  caused  several  home  market  sale 
dates  to  be  mistakenly  changed;  (2)  the 
Department's  preliminary  results  failed 
to  deduct  home  market  packing 
expenses  in  its  calculations  of  net  home 
market  price;  (3)  the  preliminary 
calculations  mistakenly  double  counted 
U.S.  repacking  expense;  (4)  the 
preliminary  calculations  mistakenly 
included  duty  drawback  and  movement 
expenses  in  the  calculation  of  CEP 
profit:  and,  (5)  the  preliminary  results 
mistakenly  excluded  non-profitable 
sales  when  computing  profit  for  CEP. 

DOC  Position 

We  agree  with  LGS  on  each  of  these 
points  and  have  revised  our  calculations 
accordingly. 

Hyundai 
Comment  6 

The  petitioner  maintains  that 
Hyundai  misclassified  its  advertising 
expenses  in  the  home  market  as  direct 
selling  expenses.  Insofar  as  Hyundai  did 
not  submit  samples  of  these 
advertisements,  the  petitioner  maintains 
that  Hyundai  did  not  meet  the  burden 
of  demonstrating  that  these  home 
market  advertising  expenses  were  direct 
in  nature.  The  petitioner  urges  the 
Department  to  reclassify  ail  of 
Hyundai's  home  market  advertising 
expenses  as  indirect  expenses. 

Hyundai  argues  that  its  home  market 
advertising  classification  is  correct 
Hyundai  notes  that  its  home  market 
advertising  classification  methodology 
remains  unchanged  from  the  previous 
administrative  review  where  the 
Department  accepted  Hyundai's 
classification  of  home  market 
advertising  expenses.  Hyundai 
maintains  that  there  is  no  justification 
for  re<;lassifying  its  home  market 
advertising  expenses 

DOC  Position 

We  agree  with  Hyundai.  Hyundai 
fully  complied  with  our  instructions  in 
the  antidumping  questionnaire  issued 
for  this  administrative  review  with 
respect  to  information  requested  for 


home  market  advertising  expenses. 
Because  Hyundai's  methodology 
remained  unchanged  from  the  previous 
administrative  review,  we  (;hose  not  to 
require  Hyundai  to  submit  further 
documentation  on  its  honie  market 
advertising  expenses  during  the  POR. 
Therefore,  we  have  accepted  Hyundai's 
classification  of  its  home  market 
adverti.sing  expen.ses  as  direct  selling 
expenses. 

Comment  7 

The  petitioner  maintains  that  the 
Department's  preliminary  results  did 
not  include  Hyundai's  sales  of  DRAMs 
sold  by  the  ISD  and  Axil  divisions  of 
Hyundai's  U.S.  subsidiary  Hyundai 
Electronics  America,  Inc.  (HEA)  in  its 
dumping  margin  calculations.  These 
DRAMs  were  further  processed  by  ISD 
and  Axil  in  the  production  of  personal 
computers  and  computer  workstations, 
some  of  which  were  sold  with  the 
memory  modules  separately  invoiced 
(option  sales)  and  some  of  which  were 
sold  without  separately  invoiced 
memory  modules  (embedded  sales).  The 
petitioner  argues  that  the  Department 
should  include  these  sales  in  its  margin 
analysis  bv  setting  the  margin  for  these 
sales  equal  to  the  margin  found  on  other 
further-processed  sales  and  averaging 
the  two  margins  together  to  derive  one 
margin  for  all  further-processed  sales  of 
DRAMs. 

Hyundai  agrees  with  the  petitioner 
that  these  further-processed  sales 
should  be  included  in  the  Department's 
margin  analysis,  but  disagrees  with  the 
petitioner  on  the  method  of  including 
them.  Hyundai  maintains  that,  since 
there  are  other  U.S.  sales  of 
merchandise  identical  to  the  ISD/ Axil 
sales,  the  Department  should  apply  the 
margin  found  on  U.S.  sales  of  identical 
merchandise  to  these  ISD/Axil  sales. 

DOC  Position 

We  agree  with  the  petitioner  and  with 
Hyundai  that  the  further-processed  sales 
of  DRAMs  by  ISD  and  Axil  should  be 
included  in  the  dumping  analysis  of 
U.S.  sales  in  the  POR  because  it  is  the 
Department's  longstanding  practice  to 
inc;lude  all  U.S.  sales  in  its  dumping 
calculations  except  in  instances  where 
title  does  not  transfer  to  the  U.S. 
customer  or  in  the  case  of  statistical 
sampling  (see  Color  Television 
Receivers  from  the  Republic  of  Korea, 
.58  PR  .503.33  (1993)1  We  agree  with 
Hyundai  that,  bei;au.se  Hyundai  had 
other  U.S.  sales  identical  models  of 
DRAMs,  the  margins  on  these  identical 
sales  should  be  applied  to  the  ISD/Axil 
sales.  We  revised  our  final  calculations 
for  Hyundai's  ISD/Axil  sales  by 
applying  the  margin  found  on  the  other 


U.S.  sales  of  models  identical  to  those 
sold  by  ISD/Axil  to  Hyundai's  ISD/Axil 
further-processed  U.S.  sales. 

Comment  8 

Hyundai  asserts  that  the  Department's 
preliminary  calculations  contained  a 
clerical  error  in  the  computation  of 
Hyundai's  antidumping  margin  on  sales 
of  DRAMs  in  the  United  States  further 
processed  into  memory  modules. 
Hyundai  maintains  that  the  preliminary 
calculations  incorrectly  compared  the 
U.S.  price  of  these  memory  modules  to 
NV,  rather  than  to  the  foreign  unit  price 
in  dollars. 

DOC  Position 

We  agree  with  Hyundai  and  have 
adjusted  our  final  calculations 
accordingly. 

Final  Results  of  Review 

Upon  review  of  the  comments 
submitted,  the  Department  has 
determined  that  the  following  margins 
exist  for  the  period  of  May  1,  1994 
through  April  30,  1995: 


Manufacturer/exporter 


Per- 
cent 
margin 


May  1,  1994  through  April  30,  1995: 

LG  Semicon  Co.,  Ltd 

Hyundai  Electronic  Industries,  Inc. 


0.01 
0.10 


The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  NV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  each 
respondent  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed  firms 
will  be  zero  percent;  (2)  for  previously 
reviewed  or  investigated  companies  not 
li.sted  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  rec;ent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  in  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
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deposit  rate  will  be  3.85  percent,  the  all 
others  rate  established  in  the  LTFV 
investigation.  Samsung  Electronics  Co.. 
Ltd.  (Samsung),  formerly  a  respondent 
in  this  administrative  review,  was 
excluded  from  the  antidumping  duty 
order  on  DRAMs  from  Korea  on 
February  8.  1996.  See  Final  Court 
Decision  and  Partial  Amended  Final 
Determination:  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  and  Above  From  the  Republic 
of  Korea.  61  FR  4765  (February  8,  1996). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review.        • 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretar>''s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (AFO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
ofthe  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  December  24,  1996. 
Jeffrey  P.  Bialos, 

Acting  Assistant  Secretary/or  Import 
Administration 

|FR  Doc.  97-295  Filed  l-«-97;  8:45  ami 
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A-1 22-047 

Elemental  Sulphur  From  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  requests  by 
respondents,  the  Department  of 


Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  finding  on  elemental 
sulphur  from  Canada.  The  review  covers 
the  period  December  1,  1994  through 
November  30.  1995. 

As  a  result  of  the  review,  we  have 
preliminarily  determined  that  sales  have 
been  made  below  normal  value  (NV).  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  in.struct  U.S.  Customs  to 
assess  antidumping  duties  equal  to  the 
difference  between  United  States  price 
(USP)  and  NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  m  this 
segment  of  the  proceeding  are  requested 
to  submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summarv'  ofthe  argument. 

EFFECTIVE  DATE:  January  7,  1997 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Johnson  or  Jean  Kemp,  Office  of 
Antidumping  and  Countervailing  Dutv 
Enforcement,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-3793, 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  refer  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  a.e  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  Mav  1 1 .  1995  (60 
FR  25130). 

Background 

On  December  17,  1973.  the 
Department  of  the  Treasur\'  published 
in  the  Federal  Register  (38  FR  34655) 
the  antidumping  finding  on  elemental 
sulphur  from  Canada.  On  December  4, 
1995,  the  Department  published  in  the 
Federal  Register  a  notice  of  opportunitv 
to  request  an  administrative  review  of 
this  antidumping  finding  for  the  period 
December  1.  1994  through  November 
30,  1995  (60  FR  62070). 

On  January  11,  1996,  Mobil  Oil 
Canada,  Ltd.  (Mobil)  requested  an 
administrative  review  of  its  sales  On 
January  22,  1996,  Husky  Oil  Ltd 
(Husky)  requested  an  administrative 
review  of  its  sales.  The  review  was 


initiated  on  Februar\'  1.  1996  (61  FR 
3670-71) 

The  Department  is  conducting  this 
review  in  accordance  with  section  751 
ofthe  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  ofthe  Review 

Imports  covered  by  these  reviews  are 
shipments  of  elemental  sulphur  from 
Canada.  This  merchandise  is  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheadings  2503.10  00. 
2503.90.00,  and  2802,00.00.  Although 
the  HTS  subheadings  are  nrovided  for 
convenience  and  for  U.S  Customs 
purposes,  the  written  description  of  the 
scope  of  this  finding  remains 
dispositive. 

The  period  of  review  ("POR")  is 
December  1,  1994  through  November 
30.  1995.  and  covers  two  companies. 

Verification 

As  provided  in  section  782(i)  ofthe 
Act.  we  verified  information  provided 
by  Mobil,  using  standard  \erification 
procedures,  including  on-site  inspection 
ofthe  manufacturer's  facilities, 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  c:ontaining 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
versions  ofthe  verification  reports. 

Mobil 

Facts  Available 

On  May  31,  1996.  petitioners  alleged 
that  Mobil  made  home  market  sales  of 
subject  merchandise  below  cost  of 
production  ("COP").  On  June  28,  1996, 
we  concluded  that  petitioners' 
allegation  provided  the  [Department 
with  "reasonable  grounds  to  believe  or 
suspect"  that  Mobil  made  below  cost 
sales  in  the  home  market  within  the 
meaning  of  section  773(2)(A)(i)  of  the 
.■\ct.  Therefore,  we  initiated  a  COP 
investigation  of  Mobil's  sales,  and 
directed  Mobil  to  n?spond  to  Section  D 
ofthe  Department  s  F-Vhruarv  8.  1996 
questionnaire. 

Mobil  has  maintained  throughout  this 
review  that  because  sulphur  is  a  "waste 
product",  it  does  not  track  sulphur 
production  and  handling  costs.  In  its 
August  5.  1996  cost  response,  Mobil 
estimated  its  cost  of  manufacture 
("COM  ")  based  on  an  engineering 
estimate  of  sulphur  loading  costs  at  one 
plant,  representing  5%  of  Mobil's 
sulphur  production.  However.  Mobil 
could  not  prove  that  this  estimate  bore 
any  relation  to  Mobil's  actual  costs  as 
recorded  in  Mobil's  cost  accounting 
system.  Mort!0\er.  the  estimate  only 
applied  to  5%  of  Mobil's  production  of 
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subject  merchandise.  Therefore,  in 
response  to  the  Department's  September 
3.  1996  request  for  supplemental 
information.  Mobil  submitted  a 
response  on  September  25,  1996  based 
on  an  entirely  different  methodology,  in 
which  total  plant  costs  (including 
production  of  gas.  oil.  and  sulphur) 
were  reported  and  then  allocated  to  the 
production  of  subject  merchandise. 

In  accordance  with  section  7H2(i)  of 
the  Act.  during  the  week  0<,tober  21-25, 
1996.  the  Department  conducted 
verification  of  Mobil's  i.ost  responses. 
At  verification^lobil  revealed  for  the 
first  time  that  two  of  its  22  plants 
maintained  sulphur  cost  centers, 
including  one  whose  sulphur  cost 
center  was  active  during  the  FOR.  The 
Department  verification  team  then 
found  that  sulphur  cost  centers  in  fact 
were  maintained  during  the  FOR  for  five 
of  Mobil's  plants,  accounting  for  over 
50%  of  Mobil's  sulphur  production 
during  the  FOR.  In  response  to  the 
verification  team's  inquiry.  Mobil  stated 
while  it  was  preparing  its  responses,  it 
had  not  sought  to  ascertain  whether  the 
producing  plants  maintained  sulphur 
cost  centers.  Moreover,  the  verification 
team  found  that  the  allocation 
methodology  employed  by  Mobil  in  its 
September  25.  1996  response  was  based 
on  a  barrel  of  oil  equivalent  (  "BOE  "),  a 
unit  of  measurement  not  used  in  the 
normal  course  of  business  by  Mobil  to 
allocate  costs  and  not  relevant  to 
sulphur  because  sulphur  is  rot  burned. 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  or  other 
person — (A)  withholds  information  that 
has  been  reque.sted  by  the  Department, 
(B)  fails  to  provide  such  uiformation  by 
the  deadlines  for  submission  of  the 
information  or  in  the  form  and  manner 
requested.  (C)  significantly  impedes  a 
proc;eeding,  or  (D)  provides  sue  h 
informr.tion  but  the  information  cannot 
be  verified  as  provided  in  section  782(i). 
the  Department  shall,  subject  to  section 
782(d).  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination. 

Section  782(d)  provides  that  if  the 
Department  "determines  that  a  response 
to  a  request  for  information  .   .     does 
not  compiy  with  the  request,  {the 
Department}  shall  promptly  inform  the 
person  submitting  the  response  of  the 
nature  of  the  deficiency  and  shall,  to  the 
extent  practicable,  provide  the  person 
with  an  opportunity  to  remedy  or 
explain  the  deficiency  in  light  of  the 
time  limits  established  for  completion  of 
inve.stigations  or  reviews  under  this 
title."  In  accordance  with  that  section, 
the  Department  provided  Mobil  ample 
opportunity  to  correct  the  defects  in  its 
submitted  cost  response.  As  indicated 


above,  the  deficiency  in  Mobil's  original 
cost  response  methodology  was  brought 
to  Mobil's  attention  in  a  supplemental 
questionnaire.  See  Stippleniental  Cost 
Questionnaire  Concerning  the  1994- 
1995  Administrative  Peview  of  the 
Antidumping  Finding  on  Elemental 
Sulphur  from  Canada,  Question  6, 
September  3,  1996  ("Please  report  costs 
for  all  facilities  in  which  Mobil  has  an 
interest  and  which  produce  sulphur. 
and  included  costs  from  eai.h  facility  in 
your  calculations  of  the  cost  of 
production  and  constructed  value.  .  .  . 
Although  you  need  not  provide  cost 
information  with  respect  to  any  facility 
accounting  for  less  than  five  percent  of 
Mobil's  total  production  volume,  not 
sales  volume,  you  must  account  for  at 
least  90  percent  of  Mobil's  total 
production  volume  in  reporting  Mobil's 
costs"  {emphasis  in  original}).  In 
response  to  the  Department's 
supplemental  questionnaire.  Mobil 
developed  another  methodology,  yet 
continued  to  claim  that  it  was  unable  to 
report  costs  in  the  form  and  manner 
requested  by  the  Department.  Only  at 
verification  did  the  Department  discover 
that  Mobil  maintained  cost  centers 
specific  to  sulphur  in  its  accounting 
records  for  the  majority  of  its  reported 
FOR  production. 

Mobil's  failure  to  provide  the 
Department  with  the  requested  cost 
information  constitutes  a  withholding  of 
information  within  the  meaning  of 
section  776(a)(2)(A)  of  the  Act.  We  must 
therefore  consider  whether  the 
submitted  cost  data  is  usable  under 
section  782(e)  of  the  Act. 

Section  782(e)  provides  that  the 
Department  shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  is  neces.sary 
to  the  determination  but  does  not  meet 
all  the  applicable  requirements 
established  by  the  Department  if:  (1)  the 
information  is  submitted  by  the 
deadline  established  for  its  submission; 
(2)  the  information  can  be  verified;  (3) 
the  information  is  not  so  nicomplete 
that  it  cannot  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination; 
(4)  the  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability  in  providing  the  information 
and  meeting  the  requirements 
established  by  the  Department  with 
respet:t  to  the  information;  and  (5)  the 
information  can  be  used  without  undue 
difficulties. 

When  examined  in  light  of  the 
requirements  of  section  7R2(e),  the  facts 
of  the  case  indicate  that  Mobil's  cost 
data  is  so  fundamentally  flawed  as  to 
render  it  unusable.  Because  the 
disc:overy  of  sulphur  cost  centers 
occurred  only  at  verification  (and 


therefore,  would  have  remained 
undiscovered  were  it  not  for  the 
Department's  decision  to  verify  Mobil's 
response),  this  information  was  not 
provided  to  the  Department  by  the 
deadlines  established  for  its 
submissions,  as  required  by  subsection 
(e)(1). 

Additionally,  as  a  consequence  of  the 
discovery  at  verification  of  these 
sulphur  cost  centers,  the  Department 
was  unable  to  verify  this  information,  as 
required  by  subsection  (e)(2).  It  is  a 
central  tenet  of  Departmental  practice 
that  verification  is  not  mtended  to  be  an 
opportunity  for  submitting  new  factual 
information.  Further,  the  Department 
also  stated  in  its  verification  outline  that 
new  information  will  be  accepted  at 
verification  only  when  (1)  the  need  for 
that  information  was  not  evident 
previously,  (2)  the  information  makes 
minor  corrections  to  information 
already  on  the  record,  or  (3)  the 
information  corroborates,  supports,  or 
clarifies  information  already  on  the 
record.  See  Letter  to  Mobil  Oil  Canada: 
Sales  and  Cost  Verification: 
Administrative  Review  of  the 
Antidumping  Duty  Order  on  Elemental 
Sulphur  from  Canada,  page  2  (October 
11,  1996).  The  discovery  of  sulphur  cost 
centers  meets  none  of  these 
qualifications.  As  such,  the  Department 
could  not  verify  this  information  during 
its  verification  of  Mobil. 

We  also  find  the  information  which 
Mobil  supplied  in  its  responses  to  be  so 
incomplete  that  it  cannot  serve  as  a 
reliable  basis  for  reaching  the  applicable 
determination,  as  required  by 
subsection  (e)(3).  First,  we  have 
determined  that  the  use  of  facts 
available  for  Mobil's  cost  data  renders 
its  sales  data  unusable.  Because  of  the 
flawed  nature  of  the  cost  data,  home 
market  sales  cannot  be  tested  to 
determine  whether  they  were  made  at 
prices  above  production  cost.  Insofar  as 
the  Department  only  makes  price-to- 
price  comparisons  (normal  value  to 
export  price)  using  those  home  market 
sales  that  are  made  above  cost,  the 
flawed  nature  of  the  cost  data  makes 
these  comparisons  impossible. 

In  the  absence  of  home  market  sales 
data.  (;.e.,  when  the  home  market  is 
viable  but  there  are  no  comparison  sales 
for  a  particular  U.S.  .sale),  the 
Department  would  normally  resort  to 
the  use  of  constructed  value  as  normal 
value.  However,  the  constructed  value 
information  reported  by  Mobil  is  based 
on  the  discredited  cost  data.  Therefore, 
the  use  of  facts  available  for  cost  of 
production  data  precludes  the  use  of  the 
submitted  constructed  value 
information. 
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The  Department's  prior  prat;tice  has 
heen  to  reject  a  respondent's  submitted 
infnrnintifin  •'"  tntn  whi"'  InwPci  nrfl 
unreliable  cost  data  renders  any  price- 
to-price  comparison  impossible.  Sep 
Notice  of  Final  Determination  of  Sales 
at  U^ss  Than  Fair  Value:  Certain  Pasta 
from  Italy.  61  FR  30326.  31J329  dune  14, 
1996);  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Pasta  from  Turkey.  Rl  FR  3G309,  30311 
(June  14,  1996).  The  rationale  for  this 
policy  is  contained  in  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Grain  Oriented  Electrical  Steel 
From  Italy.  59  FR  33952,  33594  (July  1, 
1994),  where  the  respondent  failed  the 
cost  verification.  The  Department 
explained  that  the  rejection  of  a 
respondent's  questionnaire  response  in 
toto  is  appropriate  and  consistent  with 
past  practice  in  instances  where  a 
respondent  failed  to  provide  verifiable 
COP  information: 

■'|l|f  the  Department  were  to  accept  verified 
sales  infoimatiun  when  a  respondent's  cost 
information  (a  sulxstantial  part  of  the 
response)  does  not  verify,  respondents  would 
be  in  a  position  to  manipulate  margin 
calculations  by  permitting  the  Department  to 
verify  only  that  information  which  the 
respondent  wishes  the  Department  to  use  in 
its  margin  calculation." 

This  situation  applies  to  Mobil,  which 
provided  sales  information  in  proper 
form,  but  did  not  provide  cost  data 
which  could  be  verified.  Although 
Electrical  Steel  from  Italy  was  a  case 
involving  best  information  available 
(BIA)  under  the  pre-URAA  statute,  it  is 
evidence  of  the  Department's  practice  of 
regarding  verified  sales  information  as 
unusable  when  the  corresponding  cost 
data  is  so  flawed  that  price-to-price 
comparisons  are  rendered  impossible. 
The  Department  has  reiterated  this 
position  in  its  Notice  of  Preliminary 
Results  of  Antidumping  Administrative 
Review:  Cut-to-Length  Carbon  Steel 
Plate  from  Sweden.  61  FR  51898,  51900 
(October  4,  1996),  a  case  under  the  post- 
URAA  statute. 

In  addition,  we  find  that  Mobil  has 
not  demonstrated  that  it  acted  to  the 
best  of  its  ability  in  providing  the 
information  and  meeting  the 
requirements  established  by  the 
Department  in  this  review.  As  noted  in 
the  verification  report,  Mobil  did  not 
ask  any  of  its  plants  whether  they 
maintained  sulphur-specific  cost  centers 
when  preparing  its  responses.  See  Cost 
Verification  of  Mobil  Oil  Canada.  Ltd. 
("Mobil"):  Administrative  Review  of 
Elemental  Sulphur  From  Canada, 
November  18,  1996,  pp.  7-8.  Thus,  we 
find  that  section  782(e)(4)  of  the  Act 
provides  a  further  basis  for  declining  to 
consider  Mobil's  infonnation. 


Accordingly,  uh  find  that  there  is  no 
reasonable  basis  for  determining  normal 
value  for  Mob''  ''n  •hie  rpview    Ac  i. 
result,  we  could  not  u.se  Mobil's  U.S. 
sales  data  in  determining  an 
antidumping  margin.,  in  act  ordance 
with  section  782.  The  Department  has 
no  choice,  therefore,  but  to  resort  to  a 
total  facts  available  methodology. 

Section  776(b)  provides  that  adverse 
inferences  may  be  used  in  selecting 
from  the  fact  otherwise  available  if  the 
Department  finds  that  an  interested 
party  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  i:omply 
with  requests  for  information.  See  also 
SAA  at  870. 

We  have  determined  that  Mobil  did 
not  act  to  the  best  of  its  ability  to 
comply  with  our  requests  for 
information.  As  discussed  above.  Mobil 
did  not  even  ask  the  producing  plants 
whether  they  maintained  sulphur  cost 
centers.  Accordingly,  as  authorized  by 
section  776(b)  of  the  Act.  we  have 
applied  an  adverse  inference  in 
selecting  Mobil's  margin. 

Section  776(b)  authorizes  the 
Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination,  a 
previous  administrative  review,  or  any 
other  information  placed  on  the  record. 
The  SAA  provides  that  "|iln  employing 
adverse  inferences,  one  factor  the 
[Department I  will  consider  is  the  extent 
to  which  a  party  may  benefit  from  its 
own  lack  of  cooperation."  SAA  at  870. 
Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  "secondary 
information"  by  reviewing  independent 
.sources  reasonably  at  its  disposal.  The 
SAA,  at  870.  makes  it  clear  that 
"secondary  information  "  includes 
information  from  the  petition  in  the 
less-than-fair-value  (LTFV)  investigation 
and  information  from  a  previous  section 
751  review  of  the  subject  merchandi.se. 
The  SAA  also  provides  that 
"corroborate  "  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  Id. 

For  our  total  adverse  FA  margin,  we 
chose  to  apply  the  highest  calculated 
margin  from  any  prior  administrative 
review  which  the  Department  is  able  to 
corroborate,  7.17%.  This  rate  was 
calculated  in  the  1991-92 
administrative  review  of  this 
proceeding,  the  most  recently 
concluded  portion  of  this  proceeding. 

As  the  Department  noted  in  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Finished  and  Unfinished,  from  Japan, 
and  Tapered  Roller  Bearings.  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan, 


Preliminary,-  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
^ar''n^  "termination  of  ■'^rt-ninisfntivf 
Reviews.  61  F'R  57391.  57392  (November 
6.  1996).  to  corroborate  secondnrv 
information,  the  Department  wili.  to  ttie 
extent  practicable,  examine  the 
reliability  and  relevance  of  the 
information  used   However,  unlike 
other  tvpt's  of  information,  such  as 
input  t.osts  or  selling  expenses,  there  are 
no  independent  sources  for  calculated 
dumping  margins  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliabilitv  of 
the  margin  tor  that  time  period. 

The  Department  notes  that  the  above 
rate,  in  addition  to  being  calc:ulated.  was 
also  used  as  "second-tier"  [cooperative) 
BIA  in  the  1991-92  administrative 
review.  Because  we  have  determined 
that  Mobil  has  not  acted  to  the  best  ot 
its  ability  to  comply  with  our  requests 
for  information,  we  also  considered  the 
application  of  28,9%.  which  was  the 
"first  tier  '  BIA  rate  for  nine  companies 
(not  including  Mobil)  in  the  1991/1992 
review  of  this  finding.  However,  we 
could  not  corroborate  this  rate  based  on 
the  Department's  official  records  of  this 
pro<;eeding.  If  this  rate  is  corroborated 
subsequent  to  these  preliminary  results, 
we  will  consider  its  application  as  total 
adverse  facts  available  for  Mobil  for  the 
purposes  of  the  final  results  of  review. 

Finally,  we  will  also  consider  final 
rates  calculated  in  the  1992/93  and  tlie 
1993/94  administrative  re\iews  in 
determining  total  adverse  facts  available 
for  Mobil  for  the  purposes  of  the  final 
results  of  this  review. 

Husky 

Fair  Value  Comparisons 

To  determine  whether  sales  of  sul))ect 
merchandise  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  EP  to  the  NV.  as  descrilx?d 
in  the  "Export  Pric  e"  and   'Normal 
Value"  sections  of  this  notice.  In 
accordance  with  section  777A(d)(2).  we 
calculated  monthly  weighted-average 
prices  for  NV  and  compared  these  to 
individual  U.S.  transactions. 

Export  Price 

For  calculation  of  the  price  to  the 
United  Stales,  we  used  EF  m 
accordance  with  section  772(a)  of  the 
Act.  because  Husky's  subject 
merchandise  was  sold  to  the  first 
unaffiliated  purt:haser  in  the  U'nited 
States  prior  to  importation  and  use  of 
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CEP  methodology  was  not  otherwise 
warranted.  We  calculated  export  price 
based  on  f.o.b.  plant  or  delivered  prices 
to  unrelated  customers.  We  made 
adjustments,  where  applicable,  for 
brokerage  and  handling,  foreign  inland 
freight,  and  tank  car  expenses,  in 
accordance  with  section  772(c)  of  the 
Act. 

Normal  Value 

We  found  that  Husky's  quantity  of 
sales  in  its  home  market  of  the  foreign 
like  product  exceeded  five  percent  of  its 
sales  to  the  United  States.  Therefore,  we 
have  determined  that  Husky's  home 
market  sales  are  viable  for  purposes  of 
comparison  with  sales  of  the  subject 
merchandise  to  the  United  States, 
pursuant  to  section  773{a)(l)(C)(ii)  of 
the  Act.  Moreover,  there  is  no  evidence 
on  the  record  indicating  a  particular 
market  situation  in  the  exporting 
country  that  would  not  permit  a  proper 
comparison  of  home  market  and  U.S. 
prices.  See  section  773(a)(l)(C)(iii). 
Thus,  we  based  NV  on  the  prices  at 
which  the  foreign  like  products  were 
first  sold  for  consumption  in  the  home 
market,  in  the  usual  commercial 
quantities,  in  the  ordinary  course  of 
trade,  and  at  the  .same  level  of  trade  as 
the  EP  sales. 

We  based  NV  on  home  market  prices 
to  unaffiliated  purchasers  (Husky  made 
no  sales  to  affiliated  parties).  Home 
market  prices  were  based  on  ex-factory 
or  delivered  prices.  We  made 
adjustments,  where  applicable,  for 
movement  expenses  in  accordance  with 
sections  773(a)(6)(B)  of  the  Act.  We.also 


made  adjustments  for  differences  in 
circuni-stances  of  sale  ("COS")  in 
accordance  with  773(a)(fi)(C)(iii)  of  the 
Act  and  19  CFR  3,53. 5B  by  deducting 
home  market  direct  selling  expenses 
and  adding  U.S.  direct  selling  expenses. 
The.se  amounts  included  imputed  credit 
expenses  in  the  home  market  and 
imputed  credit  expenses  in  the  U.S. 
market. 

On  May  31,  1996.  petitioners  alleged 
that  Husky  made  home  market  sales  of 
foreign  like  product  below  cost  of 
production  ("COP").  On  June  28,  1996, 
we  concluded  that  petitioners' 
allegation  provided  the  Department 
with  "reasonable  grounds  to  believe  or 
suspect"  that  Husky  made  below  cost 
sales  in  the  home  market  within  the 
meaning  of  section  773(2)(  A)(i)  of  the 
Act.  Therefore,  we  initiated  a  COP 
investigation  of  Husky's  sales. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP  based 
on  the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product  plus  selling,  general 
and  administrative  (SG&A)  expenses 
and  all  costs  and  expenses  incidental  to 
placing  the  foreign  like  product  in 
condition  for  shipment.  In  our  COP 
analysis,  we  used  home  market  sales 
and  COP  information  provided  by 
Husky  in  its  questionnaire  response. 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  the 
foreign  like  product  were  made  at  prices 
below  COP  and,  if  so,  whether  they 
were  made  within  an  extended  period  of 
time  in  substantial  quantities  and  at 
prices  which  did  not  permit  recovery  of 


Manufacturer/ Exporter 


Huslcy  Oil  Ltd 

MotNl  OtI  Canada,  Ltd. 


all  costs  within  a  reasonable  period  of 
time.  See  section  773(b)(1).  Because 
each  individual  price  was  compared 
against  the  POR-long  weighted  average 
COP,  any  sales  that  were  below  cost 
were  also  not  at  prices  which  permitted 
cost  recovery  within  a  reasonable  period 
of  time.  We  compared  the  COP  for 
liquid  sulphur  to  the  reported  home 
market  prices  less  any  applicable 
movement  charges. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  we  concluded  that  Husky's  below 
cost  sales  were  made  in  substantial 
quantities  because  the  volume  of  these 
sales  represented  more  than  20  percent 
of  the  volume  of  sales  under 
consideration  for  the  determination  of 
normal  value.  We  also  concluded  that 
these  below-cost  sales  were  made 
within  an  extended  period  of  time  [i.e., 
within  the  period  of  review)  within  the 
meaning  of  section  773.  See  SAA  at  832. 

In  accordance  with  section 
773(b)(2)(D),  we  concluded  that  Husky's 
below-cost  sales  were  not  at  prices 
which  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time 
because  the  prices  for  the  below-cost 
sales  were  below  the  weighted  average 
per  unit  cost  of  production  for  the 
period  of  review. 

Based  on  these  tests,  we  disregarded 
below-cost  sales  with  respect  to  Husky. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
December  1,  1994  through  November 
30,  1995: 


Time  period 


12/1/94-11/30/95 
12/1/94-11/30/95 


Margin 
(percent) 


10.33 
7.17 


'  This  IS  a  de  minimis  rate. 

*As  desaitied  atxive.  ttiis  total  adverse  facts  available  rate  is  subject  to  change  for  ttie  final  results  of  review. 


Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  the  date  of  publication 
of  this  notice.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  the  first  busines,s  day 
thereafter.  Case  briefs  and/or  other 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  rai,sed  in 
those  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication  of  this  notice.  The 
Department  will  publish  the  final 


results  of  this  administrative  review, 
including  its  analysis  of  issues  raised  in 
any  written  comments  or  at  a  hearing, 
not  later  than  120  days  after  the  date  of 
public;ation  of  this  notice. 

Upon  issuance  of  the  final  results  of 
review,  the  Department  shall  determine, 
and  the  U.S.  Customs  Service  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  The  following 
deposit  requirements  will  be  effective 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  these  administrative  reviews, 
as  provided  by  section  751(a)(1)  of  the 
Act:  (1)  the  cash  deposit  rates  for  the 


reviewed  companies  will  be  those  rates 
established  in  the  final  results  of  these 
reviews  (except  that  no  deposit  will  be 
required  for  firms  with  zero  or  de 
minimis  margins,  i.e..  margins  less  than 
0.5  percent);  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  ("LTFV") 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
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rate  for  nil  other  manufacturers  or 
exporters  will  continue  to  be  the  "ail 
others"  rate  made  effective  by  the  final 
results  of  the  1991-1992  administrative 
review  of  this  order  [see  Elemental 
Snlphur  frnm  Canada  Final  Rt'suits  of 
Administrative  Review.  61  FR  8239, 
8252  (March  4.  1996)).  As  noted  in  thosf^ 
final  results,  the  Department  determined 
this  rate  to  be  5.56  percent.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comjiiy  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22(c)(5). 

DafeH;  Decemtier  30.  1996 
Robert  S.  LaRussa, 

Acting  Assiitunt  Secretory  for  Import 

Administration. 

|FR  Doc.  47-2qh  Filed  1-6-97;  8:45  ami 
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[A-688-8391 

Suspension  of  Antidumping  Duty 
Investigation:  Sodium  Azide  From 
Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  suspended  the 
antidumping  duty  investigation 
involving  sodium  azide  from  Japan.  The 
basis  for  this  action  is  an  agreement 
between  the  Department  and  producers/ 
exporters  accounting  for  substantially 
all  imports  of  sodium  azide  from  Japan 
wherein  each  signatory  producer/ 
exporter  has  agreed  either  to  revise  its 
prices  to  eliminate  completely  sales  of 
this  merchandise  to  the  United  States  at 
less  than  fair  value  or  to  cease  exports 
of  this  merchandise  to  the  United  States. 
EFFECTIVE  DATE:  January  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Crow  II  or  Mi(.helle  A. 
Frederick,  Office  of  AD/CVD 
Enforcement  11,  Import  Administration, 
International  Trade  Administration, 


U.S.  Department  of  Commerce,  14th  & 
Constitution  Avenue  N.VV..  Washington, 
D.C.  20230;  telephone  (202) 482-0116  or 
(202)  482-4162.  respectivelv 

SUPPLEMENTARY  INFORMATION: 

Background 

On  P'ebruary  5,  1996,  the  Department 
initiated  an  antidumping  investigation 
under  .section  732  of  the  Tarilt  A(.t  of 
1930,  (the  Act),  as  amended,  to 
determine  wheliier  imports  uf  sodium 
azide  from  Japan  are  being  or  are  likely 
to  be  sold  in  the  I'nited  States  at  le.ss 
than  fair  value  (61  FR  4959  (February  9, 
1996)).  On  March  8,  1996,  the  United 
States  International  Trade  Commission 
(ITC)  notified  the  Department  of  its 
affirmative  preliminar\  injury 
determination  (see  ITC  Investigation  No 
731-rA-740).  On  August  9.  1996.  the 
Department  preliminarily  determined 
that  sodium  azide  is  being,  or  is  iikelv 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  (LTFV),  as  provided  in 
section  733  of  the  Tariff  Act  of  1930.  as 
amended  by  the  Uruguay  Round 
Agreements  Act  (61  FR  42585,  (August 
16,  1996)). 

The  Commerce  Department  and  the 
Japanese  producers  of  sodium  azide 
initialed  a  proposed  agreement 
.suspending  this  inve.stigation  on 
November  13,  1996.  On  that  date,  we 
invited  mterested  parties  to  providp 
written  comments  on  the  agreement.  On 
De<:ember  20,  1996,  American  .\zide 
Corporation,  the  petitioner,  filed 
comments  with  the  Department 

The  Department  and  the  signatorv 
producers/exporters  of  sodium  azide 
from  Japan  signed  the  final  suspension 
agreement  on  December  26,  1996. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  sodium  uz:de  (NaNj) 
regardless  of  use,  and  whether  or  not 
combined  with  silicon  oxide  (SiO;)  or 
any  other  inert  flow  assisting  agent.  The 
merchandise  under  investigation  is 
currently  classifiable  under  item 
2850.00.50.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Interested  Party  Comments 

Having  analyzed  all  t  omments  filed 
by  interested  parties,  we  conclude  that 
the  Agreement  meets  the  requirements 
of  the  statute.  The  petitioner  raised  the 
following  concerns: 

First,  the  petitioner  emphasized  that 
the  agreement,  in  its  opir  ion,  was  in  the 
public  interest,  and  stated  its  reasons  for 
this  cont:lusion.  Sec:ond.  the  petitioner 


requested  that  the  Department  revise  the 
language  m  the  proposed  agreement  to 
identifv  product  types  by  phvsitial 
characteristics  and  nut  hv  end  use.  in 
order  to  preclude  possible  future 
cirr:umvention  of  the  agreement.  Third, 
the  petitioner  asked  the  Department  to 
ensure  that  the  language  of  the 
agreement  refiect  the  statutory 
definition  of  profit  for  con.structed 
value,  whereby  the  Department  would 
base  profit  "only  on  amounts  realized  in 
connection  with  sales  in  the  ordinary 
course  of  trade." 

As  to  the  first  point,  ttie  Department 
agrees  that  this  agreement  is  in  the 
public  interest,  as  outlined  in  the 
Dt^cemher  26.  1996.  memorandum  from 
David  Mueller.  Director  of  the  Office  of 
Policy,  to  Rotiert  S.  LaRussa.  .'\cfing 
Assistant  Secretary  for  Import 
Administration  ( 'Public  Interest 
Memorandum")  With  respect  to  the 
second  point,  the  Department  has 
modified  the  product  type  language  in 
the  final  agreement  using  phvsic;al 
charac:tpnstics  to  define  such  t\pes. 
Third,  the  Department  has  added 
citations  to  the  statute  in  the  agreement 
in  order  to  define  profit  for  constructed 
value. 

Suspension  of  Investigation 

The  I3epartment  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreement.  In  accordance  with  section 
734(b)  of  the  Act,  we  have  determined 
that  the  agreement  will  either  eliminate 
exports  of  this  men.handise  to  the 
L'nited  States  or  eliminate  completely 
sales  of  this  merchandise  to  the  United 
States  at  less  than  fair  value,  that  the 
agreement  is  in  the  public  interest,  and 
tbat  the  agreement  can  be  monitored 
effectively.  See  December  26,  1996. 
Public  Interest  Memorandum   Wo  find, 
therefore,  that  the  criteria  for 
suspension  of  an  investigation  pursuant 
to  sedion  734(b)  of  the  Act  have  been 
met.  The  terms  and  conditions  of  this 
agreement,  signed  December  26,  1996. 
arc  set  forth  in  Annex  1  to  this  notice. 

Pursuant  to  section  734(fl(2)(A)  of  the 
Act.  effective  January  7.  1997,  the 
suspension  of  liquidation  of  all  entries 
of  sodium  azide  from  |npan  enten^d  or 
withdrawn  from  warehouse,  for 
consumption,  as  directed  in  our  notice 
of  "Preliminary  Determination  of  .Sales 
at  Less  Than  Fair  Value  and 
Postponement  of  the  Final 
Determination;  Sodium  Azide  from 
Japan"  is  hereby  terminated.  Any  cash 
deposits  on  entries  of  sodium  azide 
from  iapan  pursuant  to  that  suspension 
of  liquidation  shall  be  refunded  and  any 
boncts  shall  be  released. 
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Notwithstanding  the  suspension 
agreement,  the  Department  will 
continue  the  investigation  if  it  receives, 
a  request  in  accordance  with  set;tion 
734(g)  of  the  Act  within  20  days  after 
the  date  of  publication  of  this  notice. 

This  notice  is  published  pursuant  to 
section  734(f)(1)(A)  of  the  Act. 

Dated:  December  ,10,  1<WH 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Annex  1:  Suspension  Agreement: 
Sodium  Azide  From  Japan 

Under  section  734(b)  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C.  1673c) 
("the  Act"),  and  19  CFR  353.18,  the  U.S. 
Department  of  Commerce  ("the 
Department")  and  the  signatory 
producers/exporters  of  sodium  azide 
from  Japan  enter  into  this  suspension 
agreement  ("the  Agreement"),  On  the 
basis  of  the  Agreement,  the  Department 
shall  suspend  its  antidumping 
investigation  initiated  on  February  9, 
1996  (61  FR  4959)  of  sodium  azide  from 
Japan,  subject  to  the  terms  and 
provisions  set  forth  below. 

A.  Product  Coverage 

(1)  The  merchandise  subject  to  the 
Agreement  is  sodium  azide  (NaNi). 
regardless  of  use,  and  whether  or  not 
combined  with  silicon  oxide  (SiOi)  or 
any  other  inert  flow  a.ssisting  agent,  that 
has  Japan  as  its  origin. 

(2)  Sodium  azide  is  presently 
classifiable  under  subheading 
2850.00.50.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"). 

(3)  Sodium  azide  is  presently 
classifiable  under  subheading 
2850.00.50.00  of  the  Hannonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  The  products  covered  are 
sodium  azide  regardless  of  form,  dose, 
or  purity.  Sodium  azide  includes,  but  is 
not  limited  to:  (la)  ground  sodium  azide 
with  flow  assisting  agents  (hereinafter 
referred  to  as  ground  airbag  sodium 
azide);  (lb)  unground  sodium  azide 
with  flow  assisting  agents  (hereinafter 
referred  to  as  unground  airbag  sodium 
azide);  and  (2)  sodium  azide  without 
flowing  agents,  hereinafter  referred  to  as 
sodium  azide  for  pharmaceutical  use. 

B.  U.S.  Import  Coverage 

(1)  The  signatory  producers/exporters 
collectively  are  the  producers  and 
exporters  in  Japan  that,  during  the 
antidumping  investigation  of  the 
merchandise  subject  to  the  Agreement, 
accounted  for  substantially  ail  (not  less 
than  85  percent)  of  the  subject 
merchandise  imported  into  the  United 
States,  as  provided  in  the  Department's 


regulations.  The  Department  may  at  any 
time  during  the  period  of  the  Agreement 
require  additional  producers/exporters 
in  Japan  to  sign  the  Agreement  in  order 
to  ensure  that  not  less  than  substantially 
all  imports  into  the  United  States  are 
covered  by  the  Agreement. 

(2)  In  reviewing  the  operation  of  the 
Agreement  for  the  purpose  of 
determining  whether  the  Agreement  has 
been  violated  or  is  no  longer  in  the 
public  interest,  the  Department  will 
consider  imports  into  the  United  States 
from  all  sources  of  the  merchandise 
described  in  section  A  of  the 
Agreement.  For  this  purpose,  the 
Department  will  consider  factors 
including,  but  not  limited  to.  the 
following:  Volume  of  trade,  pattern  of 
trade,  and  the  reseller's  export  price. 

C.  Basis  of  the  Agreement 

(1)  This  Agreement  is  entered  into 
pursuant  to  19  U.S.C.  1673c(b).  On  or 
after  the  effective  date  of  the  Agreement, 
each  signatory  producer/exporter 
individually  agrees  either  to  make  anv 
neces.sary  price  revisions  to  eliminate 
completely  any  amount  by  which  the 
normal  value  ( "NV")  exceeds  the  U.S. 
price  of  its  merchandise  subject  to  the 
Agreement  or  to  cease  exports  of  its 
merchandise  subject  to  the  Agreement. 
The  Department  will  determine  the  NV 
in  accordance  with  section  773(e)  of  the 
Act  and  U.S.  price  in  accordance  with 
section  772  of  the  Act. 

(2)  For  sales  occurring  on  or  after  the 
effective  date  of  the  Agreement  through 
May  31.  1997.  each  signatory  producer/ 
exporter  agrees  not  to  sell  mercliandise 
subject  to  the  Agreement  to  unaffiliated 
purchasers  to  the  United  States  at  prices 
that  are  less  than  the  merchandise's 
normal  value  as  determined  by  the 
Department  based  on  the  cost 
information  for  the  period  of 
investigation,  April  1.  1995-March  31, 
1996.  already  submitted  to  the 
Department. 

(3)  Starting  [une  1,  1997  and  each 
semi-annual  period  thereafter  beginning 
on  June  1  and  December  1,  each 
signatory  producer/exporter  agrees  not 
to  sell  merchandise  subject  to  the 
Agreement  to  any  unaffiliated  purchaser 
to  the  United  States  at  prices  that  are 
less  than  the  merchandise's  NV  for  that 
time  period  or  to  cease  exports  of  its 
merchandise  subject  to  this  Agreement. 

D.  Monitoring 

Each  signatory  producer/exporter  will 
supply  to  the  Department  all 
information  that  the  Department  deems 
necessary  to  ensure  that  the  producer/ 
exporter  is  in  full  compliance  with  the 
terms  of  the  Agreement. 


1.  U.S.  Sales  Reporting 

(1)  The  Department  will  require  each 
signatory  producer/exporter  to  report  on 
a  quarterly  basis  whether  or  not  it  has 
had  sales  or  shipments  to  the  United 
States  and,  if  so,  to  report  each  sale, 
shipment  and  all  related  adjustments  of 
the  merchandise  subject  to  the 
Agreement,  sold  either  directly  or 
indirectly  to  unaffiliated  purchasers  in 
the  United  States.  Such  reports  shall  be 
made  not  later  than  30  days  following 
the  close  of  the  reporting  period  using 
the  specified  format  and  method  of  data 
compilation  and  U.S.  price  calculation 
as  set  forth  in  Appendix  A. 

(2)  The  fir.st  report  of  U.S.  sales  data 
for  sales  occurring  on  or  after  the 
effective  date  of  the  Agreement  through 
March  31,  1997  shall  be  submitted  to 
the  Department  in  the  prescribed  format 
and  using  the  prescribed  method  of  data 
compilation,  not  later  than  April  30, 
1997. 

(3)  If  the  Department  receives 
information  that  a  possible  violation  of 
the  Agreement  may  have  occurred,  the 
Department  may  request  sales  data  more 
frequently. 

2.  Cost  Reporting 

(1)  Each  signatory  producer/exporter 
must  request  NVs  for  all  subject 
merchandise  that  will  be  sold  either 
directly  or  indirectly  to  unaffiliated 
purchasers  for  the  United  States,  To 
calculate  NV,  the  Department  will 
require  each  signatory'  producer/ 
exporter  to  report,  using  the  specified 
format  and  method  of  data  compilation, 
cost  information  for  sodium  azide  for 
the  immediately  preceding  six  month 
time  period.  Such  report  will  be  due  not 
later  than  30  days  following  the  close  of 
the  reporting  period.  For  those  products 
for  which  a  signatory  producer/exporter 
is  requesting  NVs,  the  Department  will 
require  the  signatory  producer/exporter 
to  report  its  cost  of  manufacturing; 
selling,  general  and  administrative 
C"SG&A'")  expenses;  and  profit  data  for 
the  immediately  preceding  six-month 
period  in  the  prescribed  format  to 
enable  use  of  the  data  to  calculate  NV 
as  indicated  in  Appendix  B.  When 
reporting  costs,  the  signatory  producer/ 
exporter  also  must  report  anticipated 
increases  in  production  costs  and  may 
report  anticipated  decreases  in 
production  costs,  resulting  from  factors 
such  as  anticipated  changes  in 
production  yield,  changes  in  production 
process,  changes  in  production 
quantities  or  changes  in  production 
facilities. 

(2)  The  first  report  of  cost  information 
on  or  after  implementation  of  this 
Agreement  shall  be  submitted  to  the 
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Department  in  the  prescribed  format 
and  using  the  prescribed  method  of  data 
compilation,  not  later  than  April  30, 
1997.  This  cost  data  will  cover  the 
period  April  1,  1996  through  March  31. 
1997. 

(3)  The  Department  shall  use  the  cost 
data  in  accordance  with  Appendix  B  to 
calculate  a  NV.  The  NV  shall  be 
effective  the  first  day  of  the  month  after 
issuance,  but  no  sooner  than  .5  days  after 
issuance,  and  shall  remain  in  effect  for 
the  next  six-month  period. 

(4)  If  the  Department  receives 
information  that  a  possible  violation  of 
the  Agreement  may  have  occurred,  the 
Department  may  request  additional  cost 
data  more  frequently. 

(5)  If  the  Department  determines  that 
the  NV  it  determined  for  a  previous 
period  was  erroneous  because  the 
reported  data  for  that  period  were 
inaccurate  or  incomplete,  or  for  any 
other  reason,  the  Department  may  adjust 
NV  in  a  subsequent  period  or  periods, 
unless  the  Department  determines  that 
section  E  of  the  Agreement  applies. 

3.  Other  Provisions 

(1)  Upon  proper  application  for  an 
APO  covering  the  suspension 
agreement,  the  repre.sentative(s)  of  the 
U.S.  industry  producing  the  subject 
merchandise  may  obtain  business 
proprietary  information  submitted  to  the 
Department  for  each  reporting  period,  as 
well  as  the  results  of  the  Department's 
analysis  under  section  773  of  the  Act. 

(2)  All  submissions  to  the  Department 
by  any  signatory  to  this  Agreement  shall 
also  be  served  promptly  on  the 
designated  representatives  of  the  U.S. 
industry  subject  to  the  terms  and 
conditions  of  any  applicable 
administrative  protective  order 
("APO").  The  Department  will  provide 
the  representatives  of  the  U.S.  industry 
an  opportunity  to  comment  on  such 
submissions. 

(3)  When  the  Department  identifies, 
as  a  result  of  its  own  price  monitoring 
or  as  a  result  of  comments  provided  by 
representative(s)  of  the  U.S.  industry, 
that  one  or  more  sales  to  the  United 
States  may  have  been  made  at  prices 
that  are  inconsistent  with  the 
requirements  of  this  Agreement,  the 
Department  will  notify  the  party 
concerned.  The  Department  will  consult 
with  that  party  for  a  period  of  up  to  30 
days  to  review  the  matter.  During  the 
consultation  period,  the  Department 
will  notify  representative(s)  of  the  U.S. 
industry  and  will  provide  an 
opportunity  for  comments  by  all  parties, 
and  the  Department  will  examine  any 
information  that  it  develops  or  that  is 
submitted. 


(4)  Each  signatory  producer/exporter 
agrees  to  verification  of  all  sales  and 
costs  information,  as  the  Department 
deems  necessary.  A  signatory  producer/ 
exporter  who  has  not  undergone 
verification  in  the  investigation  stage  of 
this  proceeding  shall  undergo 
verification  prior  to  being  given  a  NV 
under  this  Agreement. 

(5)  Signatory  producers/exporters 
agree  not  to  circumvent  the  Agreement. 
Upon  request  of  the  Department, 
signatory  producers/exporters  will 
submit  a  written  statement  to  the 
Department  certifying  that  the  sales 
reported  hereunder  were  not,  or  are  not, 
part  of  or  related  to  on-site  processing 
arrangements,  discounts,  free  goods,  or 
financing  packages,  swaps,  other 
exchanges,  or  any  other  arrangements, 
where  such  arrangements  are  designed 
to  circumvent  the  basis  of  the 
Agreement. 

Where  there  is  reason  to  believe  that 
an  arrangement  circumvents  the  basis  of 
this  Agreement,  the  Department  will 
request  signatory  producers/exporters  to 
provide  within  14  days  all  particulars 
regarding  any  such  arrangement, 
including,  but  not  limited  to,  sales 
information  pertaining  to  covered  and 
noncovered  merchandise  that  is 
manufactured  or  sold  by  signatory 
producers/exporters.  The  Department 
will  accept  written  comments,  not  to 
exceed  15  pages,  from  all  parties  no 
later  than  7  days  after  the  date  of  receipt 
of  such  producer/exporter  information. 

If  the  Department,  after  reviewing  all 
submissions,  determines  that  such 
arrangement  circumvents  the  basis  of 
the  Agreement,  it  may.  as  it  deems 
appropriate,  utilize  one  of  two  options: 
(a)  the  amount  of  the  effective  price 
discount  resulting  from  such 
arrangement  shall  be  reflected  in  the  NV 
in  accordance  with  section  D.2(5)  of  this 
Agreement  or  (b)  the  Department  shall 
determine  that  the  Agreement  has  been 
violated  and  take  action  according  to  the 
provisions  under  section  E. 

(6)  The  Department  may  reject  any 
information  submitted  after  the 
deadlines  set  forth  in  this  Agreement  or 
any  information  which  it  is  unable  to 
verify  to  its  satisfaction.  If  information 
is  not  submitted  in  a  complete  and 
timely  fashion  or  is  not  fully  verifiable, 
the  Department  may  calculate  normal 
value  ond/or  U.S.  price  based  on  facts 
available,  as  it  determines  appropriate, 
unless  the  Department  deterniiiies  that 
section  E  applies. 

E.  Vinlntions  of  the  Agr^-f^ivent 

If  the  Department  determines  that  the 
Agreement  is  being  or  has  lieen  violated 
or  no  longer  meets  the  requirements  of 
section  734  (b)  or  (d)  of  the  Act,  the 


Department  shall  take  action  it 
determines  appropriate  under  section 
734(i)  of  the  Act  and  the  regulations. 

F.  Other  Provisions 

In  entering  into  the  Agreement,  the 
signatory  producers/exporters  do  not 
admit  that  any  sales  of  the  merchandise 
subject  to  this  Agreement  have  been 
made  at  less-lhan-tair-value  or  that  the 
methodology  used  in  the  Department's 
preliminary  determination  loi:alculate 
antidunipmg  margins  is  appropriate. 

G.  Termination 

(1)  Any  signatory  producer/exporter 
may  withdraw  its  participation  in  the 
Agreement  at  any  time  upon  notice  to 
the  Department,  after  which  the 
Department  may  terminate  the 
Agreement.  Such  withdrawal  shall  be 
effective  60  days  after  such  notice  is 
given  to  the  Department.  Upon 
termination,  the  Department  shall 
follow  the  procedures  outlined  in 
section  734(i)(l)  of  the  Act 

(2)  Absent  affirmative  determinations 
under  the  five-year  review  provisions  of 
sections  7,'il  and  7,'J2  of  the  Act.  the 
Department  expects  to  terminate  this 
Agreement  and  the  underlying 
investigation  no  later  than  five  years 
from  the  effective  date  of  the 
.Agreement. 

H.  Definitions 

For  purposes  of  the  Agreement,  the 
following  definitions  apply: 

(1)  U.S.  Price:  The  amount 
determined  by  the  Department  under 
section  772  ot  the  .^ct. 

(2)  Normal  Value:  The  amount 
determined  by  the  Department  under 
section  773(e)  of  the  Act 

(3)  Produi;er.'Exporter:  This  term 
means  (1)  the  foreign  manufacturer  or 
producer  or  (2)  the  foreign  producer  or 
reseller  which  also  exports,  as  defined 
m  section  771(28)  of  the  Act. 

(4)  Date  of  Sale:  This  term  means  the 
date  on  which  the  material  terms  are  set. 
For  purposes  of  this  definition, 
requirements  contracts  are  deemed  to 
establish  a  fixed  quantity  An>  change 
in  price  or  change  in  terms  or 
conditions  that  impacts  price  will  be 
deemed  to  have  established  a  new  date 
of  sale. 

(5)  Affiliated  Purchasers:  This  term 
shall  be  interpreted  consistent  with 
section  771(33)  of  the  Act. 

(fi)  The  effective  date  of  the 
.Agreement  is  the  dntf  on  which  it  is 
published  in  the  Federal  Register. 
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For  Japanese  Producers/Exporters 
Masuda  Chemicals  Industries  Co  .  Ltd 

Kenneth  G.  Weigel,  Esq.. 
Kirkland  &  Ellis 

Date 

Toyo  Kasei  Kogyo  Co  .  Ltd. 

Name:  Matsuhei  Kametaka. 
Title:  Director.  General  Manager 
Nippon  Carbide  Iniiu.stnes  Company.  Int 
Date    


Name:  N.  Kaneke 

Tide: 

Dates  


For  U.S.  Department  of  Commerce. 


Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 
Administration. 

Dates  


Appendix  A:  Reporting  U.S.  Sales 

/.  U.S.  Salps  Records 

A.  Each  signatory  shall  report  all  of 
their  U.S.  shipments  of  sodium  azide 


products  sold  in  the  United  States 
during  the  reporting  period  by  type 
including,  but  not  limited  to,  the 
following  types:  (1)  Pharmaceutical 
sodium  azide,  (2)  ground  airbag  sodium 
azide,  and  (3)  unground  airbag  sodium 
azide. 

B.  Below  is  a  model  record  layout  for 
reporting  U.S.  sales.  Additional  fields 
should  be  added  to  the  model  record,  as 
necessary,  to  provide  complete 
information  on  each  shipment.  Each 
shipment  will  be  reported  as  a  record  in 
a  electronic  file.  Each  record  will 
contain  complete  information 
identifying  the  sale  and  all  adjustments 
related  to  the  sale. 


Fiekj 
No. 


Field  Descnption 


1.0  . 
2.0  . 

3.0  . 

3.1  . 

3.2  . 
4.0  . 
5.0  . 
6.0  . 
7.0  . 
8.0  . 
10.0 
11.0 
12.0 
12.1 
13.0 
14.0 
15.0 
16.0 
16.1 
17.0 
18.0 
190 
20.0 
21.0 


Comptete  Product  Code 

Matching  Control  Number  

Type  of  Transaction  

Particle  Size  

Silicon  Dioxide 

Sale  Typje  „ 

Customer  Code  _ 

Customer  Category 

Date  of  Sale  

Shipment  Number  _ 

Date  of  Shipment  

Date  of  Receipt  of  Payment 

Quantity  of  Shipment    

Quantity  Unit  of  Measure  

Gross  Unit  Price  

Discounts 

Rebates  

Inland  Freight — Plant  from  Grinder 

Inland  Freight— PlanfWarehouse  to  Port  of  Exit 

Destir^tion  

Credit  Expense 

Duty  Drawback  

Packing  Cost  

Net  US  Sales  Pnce    


FiekJ  Name 


PRODCODU 

CONNUMU 

TTYPEU 

PARTICLU 

SI02U 

SALEU 

CUSCODU 

CUSCATU 

SALEDTU 

INVOICU 

SHIPDTU 

PAYDTU 

QTYU 

QTUMU 

GRSUPRU 

EARLPYU 

REBATEU 

DINLFRGU 

DINLFTPU 

DESTU 

CREDITU 

DTYDRWU 

PACKU 

NETUPRU 


//.  .Vef  U.S.  Sales  Price 

A.  Net  U.S.  Sales  Price,  reported  in 
field  21.0  above,  will  be  calculated 
either  as  Export  Price  ("EP")  .  the  price 
at  which  the  subject  merchandise  is  sold 
to  the  first  unaffiliated  buver  when  the 
sale  occurs  prior  to  the  importation,  or 
as  constructed  export  price  ("CEP"),  the 
price  at  which  the  sale  occurs 
subsequent  to  importation  Net  U.S. 
Sales  Price  shall  be  calculated  using  the 
following  values  weight  averaged  by 
product  ("CONNUMU   )  as  follows:' 

Gross  Unit  Price 
LESS: 

Price  adjustments  (14  0.  15.0) 

Movement  Expenses 
PLUS: 

Duty  Drawback 

B.  A  Net  Weighted  Average  U.S.  Sales 
Price  shall  be  calculated  for  the 
reporting  period  for  each  product  type 


for  use  in  determining  compliance  with 
the  .\greement 

Appendix  B;  (,ost  Reporting 

/  General 

The  cost  information  reported  to  the 
Department  for  purposes  of  the 
.-\greement  must  be: 

— Comprehensive  in  nature,  based  on 
the  company's  accounting  system, 
and  able  to  be  tied  to  the  company's 
audited  financial  statements: 

— Representative  of  the  company's  costs 
incurred  to  produce  the  specific 
models  subject  to  this  Agreement: 

— Calculated  on  a  semi-annual. 

weighted-average  basis  of  the  plants 
or  cost  centers  manufacturing  the 
product; 

— Based  on  fully-absorbed  costs  of 
production,  including  any  downtime; 

— Valued  in  accordance  with  generally 
accepted  accounting  principles; 


— Reflective  of  appropriately  allocated 
common  costs  so  that  the  costs 
necessary  for  the  manufacturing  of  the 
product  are  not  absorbed  by  other 
products;  and 

— Reflective  of  the  actual  cost  of 
producing  the  product. 

A.  Cost  of  Manufacturing  ("COM") 

(1)  Cost  of  manufacturing  is  reported 
by  major  cost  categories.  Weighted- 
average  costs  are  used  for  a  product  that 
is  produced  at  more  than  one  facility 
based  on  the  cost  at  each  facility. 

(2)  Direct  materials — costs  of  those 
materials  which  are  input  into  the 
production  process  and  physically 
become  part  of  the  final  product. 

(3)  Direct  labor — labor  costs  identified 
with  a  specific  product.  These  costs  are 
not  allocated  among  products  except 
when  two  or  more  products  are 
produced  at  the  same  cost  center.  Direct 
labor  costs  should  include  salary. 
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bonus,  and  overtime  pay,  training 
expenses,  and  all  fringe  benefits. 

(4)  Factory  overhead — overhead  costs 
including  indirect  materials,  indirect 
labor,  depreciation,  and  other  fixed  and 
variable  expenses  attributable  to  a 
production  line  or  fat:tory.  Bec:ause 
overhead  costs  are  typically  incurred  for 
an  entire  production  line,  an 
appropriate  portion  of  those  costs  must 
be  allocated  to  covered  products,  as  well 
as  any  other  products  produced  on  that 
line.  Acceptable  cost  allocations  can  be 
based  on  labor  hours  or  machine  hours. 
Overhead  costs  should  also  reflect  anv 
idle  or  downtime  and  be  fully  absorbed 
by  the  products. 

(5)  Grinding  cost  is  the  cost  paid  for 
the  grinding  of  the  product  type  which 
includes  transportation  to  and  from  the 
processor. 

(6)  Grinding  loss  is  the  cost  incurred 
as  a  result  of  product  lost  in  the 
grinding  process. 


B.  Cost  of  Production  CCOP") 

(1)  Cost  of  production  is  equal  to  the 
sum  of  materials,  labor,  and  overhead 
("COM")  plus  SG&A  expen.ses  in  the 
home  market  ("HM"). 

(2)  G&A  expenses  are  those  expenses 
incurred  for  the  operation  of  the 
corporation  as  a  whole  and  not  directly 
related  to  the  manufacture  of  a 
particular  product.  They  include 
corporate  general  and  administrative 
expenses,  financing  expenses  and 
research  and  development  expenses. 
G&A  expenses  should  be  the  ratio  of  the 
company's  total  G&A  expenses  relative 
to  total  cost  of  sales  for  the  most 
recently  completed  fiscal  year  that 
corre<;ponds  to  the  reporting  period. 

(.3)  Selling  expenses  are  those 
expenses  incurred  in  selling  the  specific 
products  in  the  home  market  calculated 
by  product  type  ("CONNUM "). 

C.  Constructed  Value  ("CV") 

(1)  Constructed  value  is  equal  to  the 
COP  plus  profit  in  accordance  with 
section  773  of  the  .\ct. 


(2)  Profit— HM  profit  shall  be 
calculated  based  on  HM  sales  ot  sodium 
azide,  in  accordance  with  773(e)  of  the 
Act. 

(3)  Cost  of  Packing— the  cost  of 
materials,  labor  and  overhead  and  nil 
other  expenses  incidental  for  preparing 
the  product  for  shipment  to  the  U.S.  in 
accordance  with  section  773(e) 

//.  Heporting  Co.st  of  Prndiirtinn  Data 

A.  Each  signatory  shall  report  t.osts 
for  all  of  the  sodium  azide  products  sold 
in  the  United  States  during  the  reporting 
period  including,  but  not  limited  to.  the 
following  types:  (1)  Pharmaceutical 
sodium  azide.  (2)  ground  airbag  sodium 
azide,  and  (3)  unground  airhag  sodium 
azide. 

B.  This  information  shall  be  reported 
for  each  sodium  azide  product  m  an 
electronic  file.  Additional  fields  should 
be  added  to  the  record  described  below 
as  necessary.  Worksheets  should  be 
submitted  showing  the  calculation  oi 
each  of  the  per  unit  costs  and  expenses 


Field 
No. 


Field  Descnption 


1.0  Matching  Control  Number 


2.0 
3.0  . 
4.0 
5.0  . 
6.0  ., 
7.0  . 
8.0  .. 
9.0  .. 
10.0 
11.0 
12.0 
13.0 
14.0 


Field  Name 


CONNUM 


Production  Quantity PRODQTY 

Direct  Materials  Cost ."!!!!.".."."."!!"!  DIRMAT 

Direct  Labor  Cost  " '  DIRLAB 

Vanable  Overhead  Cost L..!!.!!!!!""!!!.  VOH 

Fixed  Overhead  Cost "..!l..l.  FOH 

Grinding  Cost  GRINDING 

Grinding  Loss  qyl 

Total  Cost  of  Manufacturing „ TOTCOM 

General  and  Administrative  Expenses GNA 

Interest  Expense  „ INTEX 

Indirect  Selling  Expense  INDSEL 

Pfofrt  PROFIT 

HM  Credit  Expense  :  hmCREDIT 


15.0  I  Direct  Selling  Expenses DIRSELL 


///.  NV  Based  on  Constructed  Value 

(1)  For  EP  NVs,  the  CV  will  be 
adjusted  for  packing  costs  and 
differences  in  direct  selling  expenses 
such  as  commissions,  credit,  v\.   ranties, 
technical  services,  advertising,  and  sales 
promotion,  in  accordance  with  sections 

772  and  773  of  the  Act. 

(2)  For  CEP  NVs,  the  NV  will  be 
calculated  in  accordance  with  the 
relevant  statutory  and  regulatorv 
provisions,  including  sections  772  and 

773  of  the  Act. 

(3)  Direct  selling  expenses  in  either 
the  U.S.  or  the  home  market  are 
expenses  that  are  incurred  as  a  direct 
result  of  a  sale.   . 

(4)  Credit  expenses  are  expenses 
incurred  for  the  extension  of  credit  to 
the  HM  and  U.S.  customers. 


rv.  Calculation  of  NV  Based  on 
Constructed  Value 

Normal  value  for  EP  transactions  will 
be  calculated  for  pharmaceutical 
sodium  azide,  unground  airbag  sodium 
azide  and  ground  airbag  sodium  azide 
as  follows: 

Direct  Materials 

+Direct  Labor  Cost 

+Overhead  Cost 

+Grinding  Cost  (if  relevant) 

■^■Grinding  Loss  (if  relevant) 

=Cost  of  Manufacture 

+General  &  Administrative  Expenses 

(including  financing) 
+Home  Market  Indirect  Selling  Expense 
+Home  Market  Direct  Selling  Expense 
=Cost  of  Production 
+Home  Market  Profit 
+  U.S.  Packing 
=Constructed  Value 


-Home  Market  Direct  Selling  Expense 
-Home  Market  Credit  Expense 
-t-U  S.  Direct  Selling  Expense 

-^['  S.  Credit  Expense 
=Normal  Value 

jFR  Doc.  97-297  Filed  t-6-97;  8:45  am] 
BILLING  COO€  3S10-OS-P 


Centers  for  Disease  Control  and 
Prevention;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  fo 
Section  61c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897,  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  4211. 
U.S.  Department  of  Commerce.  14th  and 
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Con.stitution  Avenue.  N.W., 
Washington,  D.C. 

Docket  NiimhtT.  9H-l()fi.  Applicant: 
Centers  for  Disease  Control  and 
Prevention,  Atlanta,  GA  30333. 
Instrument:  Mass  Spectrometer,  Model 
Reflex  II.  Manufnctuivr:  Bruker 
Analytical.  Germany.  Intended  Use:  See 
notice  at  fil  FR  5,^972.  Octolier  30,  1996. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States, 
Reasons:  The  foreign  instrument 
provides:  (I)  a  data  digitizer  operating  at 
1.0  (;Hz,  (2)  a  POSIX-compliant 
computer  interface  and  (3J  a  gridless 
reflector  design.  The  National  Institutes 
of  Health  advises  in  its  memorandum 
dated  October  21,  199R  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  tor  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel. 

Din^tnr.  Statutory  Import  Programs  Staff. 
U'K  D<K  .  97-100  Filed  1-6-97;  8:45  ami 

BILLING  COO€  3610-OS-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  fi(c)  of  the 
Educational,  .Scientific  and  Cultural 
Materials  Importation  .Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States, 

Comments  must  comply  with  1,5  CFR 
301.5(a)  (3)  and  (4)  of  the  regulatujns 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U,S, 
Department  of  Commerce,  Washington, 
D.C,  20230  Applications  may  be 
e.xamined  between  8:30  a,m.  and  5:00 
p.m.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C. 

Docket  Miimber:  9r>-072R.  Applicant: 
Penn  State  University.  118  Re.search 
Building  West.  Universitv  Park.  P.A 
16802.  Instrument:  Nann  Indentor 
System.  Model  LIMIS  2001 
Manufacturer:  CISRO.  Australia. 
Intended  Use:  Original  notice  of  this 


resubmitted  application  was  published 
in  the  Federal  Register  of  August  12, 
1996. 

Docket  Number:  96-076R.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign.  Purchasing  Division,  506 
South  Wright  Street,  207  Henry 
Administration  Building,  Urbana.  IL 
61801.  Instrument:  Fye  Tracking 
System.  Model  EYEI.INK.  Manufacturer: 
SR  Research  Ltd.,  Canada.  Intended  Use: 
Original  notice  of  this  resubmitted 
application  was  published  in  the 
Federal  Register  of  August  12,  1996. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff 
IFR  Do<:.  97-299  FIIpH  1-6-97;  8:45  am) 

BILUNG  CODE  3510-OS-P 


S2nta  Rosa  Outpatient  Rehabilitation 
Hospital,  et  al.;  Notice  of  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5:00  p.m   in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  (;onstitution 
Avenue,  N,W..  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
in.struments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  95-080R.  Applicant: 
Santa  Rosa  Outpatient  Rehabilitation 
Hospital.  San  Antonio.  TX  7H229. 
Instrument:  3-Dimensional  Motion 
Analyzer  System.  Model  VICON  370. 
Manufacturer:  Oxford  Metrics,  Ltd., 
United  Kingdom.  Intended  use:  See 
notice  at  60  FR  48506.  September  19, 

1995.  fleasons.- The  foreign  instrument 
provides;  (1)  infra-red  based  light 
emitting  diodes  for  marker  recognition. 
(2)  autoidentification  of  joint  centers 
from  exo-skeletal  markers  and  body 
segment  measurements  and  (3)  exact 
synchronization  of  position  and  force 
data  used  in  inverse  dynamic  analysis. 

Docket  Number:  96-098.  Applicant: 
Llniversity  of  Arizona  Foundation, 
Tucson,  AZ  85721.  Instrument:  Noble 
Gas  Mass  Spectrometer.  Model  215-,50. 
Manufacturer:  Mass  Analyser  Products 
Ltd..  United  Kingdom.  Intended  use: 
See  notice  at  61  FR  54156,  October  17, 

1996.  Reasons:  The  foreign  instrument 
provides:  (1)  a  Baur  type  ion  source 
with  high  sensitivity  and  linearity,  (2) 
static-mode  isotopic  analysis  of  He,  Ne, 


Ar.  Kr  and  Xe  and  (3)  vacuum  pressure 
<10    '^  torr  with  background  specified  as 
mass  36  and  132  M/e  36  <5xl0-  i-»cm^ 
STP  and  M/e  132  <10-  i*^  cm'  STP. 

Docket  Number:  96-099.  Applicant: 
University  of  South  Carolina,  Columbia, 
SC  29208.  Instrument:  Stopped-Flow 
Spectrophotometer.  Model  SX.18MV. 
Manufacturer:  Applied  Photophysics 
Ltd..  United  Kingdom,  Intended  use: 
See  notice  at  61  FR  54156,  October  17, 
1996,  fleasons;  The  foreign  instrument 
provides:  (1)  a  dead  volume  of  310  ^1, 
(2)  a  single  150VV  xenon  light  source 
and  (3)  fully  automated  mixing 
capability  under  computer  control. 

Docket  Number:  96-107.  Applicant: 
University  of  Minnesota,  Minneapolis, 
MN  55455.  Instrument:  Three  (3)  Mass 
Spectrometers,  MAT  Models  262. 
ELEMENT  and  252.  Manufacturer: 
Finnigan  MAT,  Germany.  Intended  use: 
See  notice  at  61  FR  55973,  October  30, 
1996.  Reasons:  The  foreign  instruments 
comprise  a  suite  of  compatible  mass 
spectrometers  which  employ:  (1) 
magnetic  sector  mass  analyzers.  (2) 
either  six  Faraday  multicollectors 
(models  252  and  262)  or  an  analog/ion 
counting  detector  (model  ELEMENT) 
and  (3)  automated  preparation  of 
samples  resolvable  to  the  femtogram 
level 

The  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purposes.  We  know  of  no  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff 
IFR  Doc.  97-301  Filed  1-6-97;  8:45  am| 

BILUNQ  CODE  3510-OS-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651:  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  u.sed, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5:00 
p.m.  in  Room  4211.  U.S.  Department  of 
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Commerce,  14th  Street  and  Constitution 
Avenue,  N.VV..  Washington,  D.C. 

Docket  Number:  96-119.  Applicant: 
University  of  Pennsylvania,  32.31 
Walnut  Street,  Philadelphia.  PA  19104- 
6272.  Instrument:  Electron  Microscope. 
Model  IEM-201()F.  Mnnufncturer:  lEOL 
Ltd.,  Japan.  Intended  Use:  The 
instrument  will  be  used  to  study  the 
structure  and  chemistry  of  structural 
metals  and  alloys,  fuel  cell  materials, 
conducting  polymers,  catalytic 
materials,  dielectrics,  ferroelectrics  and 
composites.  In  addition,  the  instrument 
will  be  used  for  educational  purposes  in 
the  graduate  course,  MSERIO,  Electron 
Microscopy  by  providing  training  in 
electron  microscopy  techniques. 
Applicntian  accepted  by  Comniissinner 
of  Custonis:  November  22,  1996, 

Docket  Number:  96-121.  Applicant: 
State  University  of  New  York,  P.O.  Box 
6000,  Vestal  Parkvvav  East.  Binghamton. 
NY  13902-6000.  /n.s'frumenf.- Binocular 
Eye  Tracking  System,  Model  ET4. 
Manufacturer:  AMTech,  Germany. 
Intended  L^se.The  instrument  will  be 
used  for  studies  of  two  related 
phenomena:  the  fluency  and  seeming 
effortlessness  of  skilled  reading,  and 
oculomotor  control  in  the  reading  task, 
where  readers'  eyes  need  to  "jump" 
along  lines  of  text  to  obtain  new 
information.  In  addition,  the  instrument 
will  be  used  for  training  of  doctoral  and 
undergraduate  students  in  courses 
referred  to  as  "thesis  credit"  and 
"independent  study".  Application 
accepted  by  Commissioner  of  Customs: 
November  22,  1996. 

Docket  Number:  96-122.  Applicant: 
University  of  Nebraska-Lincoln, 
Chemistry  Department,  Lincoln,  NE 
68588-0304.  Instrument:  Diamond 
Anvil  Cells,  Model  Diacell. 
Manufacturer:D\ace\\.  United  Kingdom. 
Intended  Use: The  instrument  will  be 
used  to  investigate  the  role  of  high 
pressure  on  solid  state  chemical 
reactions  and  phase  transitions  of 
solids.  In  particular,  the  research  will 
involve  study  of  high  pressure  on 
chemical  reactions,  pha.se  transitions, 
the  dynamics  of  the  crystal  lattice, 
electronic  and  magnetic  properties, 
crystal  structure,  and  solidification 
processes.  Application  accepted  by 
Commissioner  of  Customs:  November 
22,  1996. 

Docket  Number:  96-123.  Applicant: 
William  Marsh  Rice  University,  6100 
Main  Street,  Houston,  TX  77005. 
Instrument:  Stopped-Flow  Fluorescence 
Spectrophotometer,  Model  SX.18MV. 
Manufacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  for  studies 
of  the  processes  of  protein-niediated 
DNA  strand  exchange  that  occur  during 


genetic  recombination;  specifically, 
homologous  genetic  recombination 
directed  by  the  RecA  protein  of 
Escherichia  coli.  These  investigations 
will  involve  the  use  of  recombinant 
proteins  and  synthetic  DNA  oligomers 
containing  fluorescent  analogs  of  the 
four  natural  bases.  During  these 
investigations,  the  instrument  will  be 
used  for  monitoring  the  rate  of  changes 
in  either  fluorescence  emission  intensity 
orahsorbance  of  the  nonnatural  DNA 
analogs  as  they  interact  with  the  RecA 
protein  and  take  part  in  the  events  of 
recombination.  Application  accepted  hv 
Commissioner  of  Customs:  November 
22, 1996, 

Docket  Number:  96-124,  Applicant: 
Federal  Highway  Administration, 
Special  Projects  &  Engineering  Division. 
HNR-20.  6300  Georgetown  Pike, 
McLean,  VA  22101-2296.  Instrument: 
ACFM  Crack  Microgauge.  Model  U9. 
Mnnufncturer:  Technical  Software 
Consultants,  Ltd..  United  Kingdom. 
Intended  t/.sp.  The  instrument  will  be 
used  to  detect  fatigue  crack  in  welded 
steel  girders.  The  speed,  practicality, 
accuracy  and  reliability  of  the  device  for 
fatigue  crack  detection  are  compared 
with  conventional  techniques  currently 
in  use.  Also,  the  equipment's  ability  to 
detect  crack  by  its  non-contact  method 
is  compared  with  contact  methods 
available.  Application  accepted  by 
Commissioner  of  Customs:  November 
26,  1996. 
Frank  W.  Creel, 

nirectnr.  Statutory  import  Programs  Staff. 
IFR  Doc  97-298  Fileci  1-6-97,  8:45  ami 

BILUNG  CODE  3S10-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

The  U.S.  GOES  Data  Collection  System 
(DCS)  Application 

action:  Proposed  collection:  comment 
reque,st. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  10.  1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 


14th  and  Con,stitution  Avenue,  NW, 
Washington  DC  20230, 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  informntKHi  or 
copies  of  the  information  (:olleclu)n 
instrument(s)  nnd  instructions  should 
be  directed  to  Mnrlin  O   Perkins, 
NOAA/NESDIS.  Office  of  Satellite  Data 
Processing  and  Distribution,  Data 
,Servi(  es  Di\  i'^ion.  ,^62"  AllentovMi  Road 
Suite  200.  Code  E/SP3,  Cam()  Springs, 
MD  20233,  telephone  301-763-8063 
(Fax  301-763-8449) 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

NOAA's  Geostationary  Operational 
Environmental  Satellite  (GOES)  Data 
Collec:tion  System  (DCS)  collects  and 
transmits  environmental  data  from 
remote  platforms,  NOAA  allows  other 
users  access  to  any  excess  capacity  on 
the  system  if  they  meet  certain  criteria, 
primarily  that  they  are  sponsored  by 
another  goxernment  agency  and  that  no 
other  adequate  common  i  arrier  is 
available,  NOAA  needs  a  minimal 
amount  of  information  from  applicants 
to  determine  if  thei,-  request  for  access 
meets  the  requirements  as  stated  in  15 
CFRPart  911(a)-(c). 

II.  Method  of  Collection 

Appli(.ants  prepare  narrative 
applications.  No  forms  are  used. 

III.  Data 

OMB  Number:  0648-0157. 

Form  Number:  None 

Tvpe  of  Review:  Regular  Submission. 

Affected  Public:  Individuals, 
businesses,  not-for-profit  institutions, 
Federal  government,  and  State,  local,  or 
tribal  governments 

Estimated  Number  of  Respondents:  9. 

Estimated  Time  Per  Response:  3 
hours. 

Estimated  Total  Aiuuini  Burden 
Hours:  27  hours. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  nec:essary  for  the  proper  performanc.e 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collec:tion  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  tie 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
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or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  2.  ig^i/ 
Linda  Engelmeier, 

Airting  Departmental  Form^  Cleamnce 

Officer.  Office  of  Management  and 

Organization. 

|FR  Doc.  97-288  Filed  1-6-97;  8:45  a.m.| 

MLUNQ  COOC  3S10-12-P 


National  Oceanic  and  Atmospheric 
Administration 

Nationai  Weather  Service 
Modernization  and  Associated 
Restructuring 

AQBKY:  National  Weather  Service 
(NWS),  NOAA,  Commerce. 

ACDON:  Notice  and  opportunity  for 
public  comment. 

SUMMARY:  The  NWS  is  publishing 
proposed  certifications  for  the  closure  of 
the  following  Weather  Service  offices: 

(1)  Grand  Island  Weather  Service 
Office  (WSO),  with  services  being 
provided  by  the  future  Hastings  Weather 
Forecast  Office  (WFO); 

(2)  Residual  St.  Louis  WSO.  with 
services  being  provided  by  the  future  St. 
Louis  WFO: 

(3)  Cape  Hatteras  WSO,  with  services 
being  provided  by  the  future  Morehead 
City  and  Wakefield  WFOs; 

(4)  Harrisburg  WSO,  with  services 
being  provided  by  the  future  Central 
Pennsylvania  WFO; 

(5)  Residual  New  York  City  WSO. 
with  services  being  provided  by  the 
future  New  York  City  WFO; 

(6)  Reading  WSO,  with  services  being 
provided  by  the  future  Philadelphia 
WFO; 

(7)  Apalachicola  WSO.  with  services 
being  provided  bv  the  future 
Tallahassee  WFO; 

(8)  Athens  WSO.  with  services  being 
provided  by  the  future  Atlanta  and 
Greenville/Spartanburg  WFOs; 

(9)  Austin  WSO.  with  services  being 
provided  by  the  future  Austin/San 
.\ntonio,  Dallas/Fort  Worth.  Houston/ 
Galveston  and  San  Angeio  WFOs; 

(10)  Bristol  WSO.  with  services  being 
provided  by  the  hiture  Knoxville/Tri- 
Cities,  Roanoke,  and  Charleston  WFOs; 

(11)  Columbus.  Crfiorgia  WSO,  with 
services  being  provided  by  the  future 
Birmingham,  Tallahassee,  and  Atlanta 
WFOs; 


(12)  Del  Rio  WSO,  with  services  being 
provided  by  the  future  Austin/San 
Antonio  WFO: 

(13)  Fort  Myers  WSO,  with  services 
being  provided  by  the  future  Tampa  Bay 
Area  WFO: 

(14)  Galveston  WSO,  with  ser\'ices 
being  provided  by  the  future  Houston/ 
Galveston  WFO: 

(1.5)  Macon  WSO,  with  services  being 
provided  by  the  future  Atlanta  and 
Tallahas.see  WFOs; 

(IR)  Residual  New  Orleans  WSO,  with 
services  being  provided  by  the  future 
New  Orleans/Baton  Rouge  WFO; 

(17)  Orlando  WSO.  with  services 
being  provided  by  the  future  Melbourne 
WFO; 

(18)  Pensacola  WSO,  with  services 
being  provided  by  the  future  Mobile  and 
Tallahassee  WP'Os; 

(19)  Port  Arthur  WSO,  with  services 
being  provided  by  the  future  Lake 
Charles  and  Shreveport  WFOs; 

(20)  Roswell  WSO,  with  services 
being  provided  by  the  future 
Albuquerque  and  Midland/Ode.ssa 
WFOs; 

(21)  Waco  WSO,  with  services  being 
provided  by  the  future  Dallas/Ft.  Worth 
and  Houston/Galveston  WFOs: 

(22)  Bakersfield  WSO.  with  services 
being  provided  by  the  future  San 
Joaquin  Valley  WFO: 

(23)  Residual  Billings  WSO,  with 
services  being  provided  by  the  future 
Billings  WFO: 

(24)  Eugene  WSO,  with  services  being 
provided  bv  the  future  Portland  and 
Med  ford  WFOs; 

(2.5)  Helena  WSO,  with  services  being 
provided  by  the  future  Great  Falls  and 
Missoula  WFOs: 

(26)  Klamath  Falls  WSO,  with 
services  being  provided  by  the  future 
Medford  WFO; 

(27)  Residual  Los  Angeles  WSO,  with 
services  being  provided  by  the  future 
Los  Angeles  WFO; 

(28)  Olympia  WSO,  with  services 
being  provided  by  the  future  Seattle/ 
Tacoma  and  Portland  WFOs; 

(29)  Residual  Phoenix  WSO.  with 
services  being  provided  by  the  future 
Phoenix  WFO; 

(30)  Residual  Reno  WSO,  with 
services  being  provided  bv  the  future 
Reno  WFO; 

(31)  Salem  WSO,  with  services  being 
provided  by  the  future  Portland  WFO; 

(32)  Winslow  WSO.  with  services 
being  provided  by  the  future  Flagstaff 
WFO: 

In  accordance  with  Public  Law  102- 
567.  the  public  will  have  60  davs  in 
which  to  comment  on  these  proposed 
closure  certifications. 

DATES:  Comments  are  requested  by 
March  10,  1997. 


ADDRESSES:  Requests  for  copies  of  the 
proposed  closure  packages  should  be 
sent  to  Tom  Beaver,  Room  09356, 1325 
East-West  Highway,  Silver  Spring,  MD 
20910,  telephone  301-71.3-0300.  All 
comments  should  be  sent  to  Tom  Beaver 
at  the  above  address. 
FOR  FURTHER  fNFORMATION  CONTACT:  Julie 
Scanlon  at  301-713-1698  ext  151. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  706  of  Public 
Law  102-567,  the  Secretary  of 
Commerce  must  certify  that  these 
closures  will  not  result  in  any 
degradation  of  service  to  the  affected 
areas  of  responsibility  and  must  publish 
the  proposed  closure  certifications  in 
the  Federal  Register.  The 
documentation  supporting  each 
proposed  certification  includes  the 
following: 

(1)  A  draft  memorandum  by  the 
meteorologist(s)-in-charge 
recommending  the  certification,  the 
final  of  which  will  be  endorsed  by  the 
Regional  Director  and  the  Assistant 
Administrator  of  the  NWS  if 
appropriate,  after  consideration  of 
public  comments  and  completion  of 
consultation  with  the  Modernization 
Transition  Committee  (the  Committee); 

(2)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
area; 

(3)  A  comparison  of  the  services 
provided  within  the  service  area  and  the 
services  to  be  provided  after  such 
action: 

(4)  A  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area: 

(5)  An  identification  of  any  area 
within  the  affected  service  area  which 
would  not  receive  coverage  (at  an 
elevation  of  10,000  feet)  by  the  next 
generation  weather  radar  network; 

(6)  Warning  and  forecast  verification 
statistics  for  pre-modemized  and 
modernized  services  which  were 
utilized  in  determining  that  services 
have  not  been  degraded; 

(7)  An  Air  Safety  Appraisal,  if 
applicable,  for  offices  which  are  located 
on  an  airport;  and 

(8)  A  letter  appointing  the  liaison 
officer. 

These  proposed  certifications  do  not 
include  any  report  of  the  Committee 
which  could  be  submitted  in  accordance 
with  sections  706(b)(6)  and  707(c)  of 
Public  Law  102-567.  In  December  1995 
the  Committee  decided  that,  in  general, 
they  would  forego  the  optional 
consultation  on  proposed  certifications. 
Instead,  the  Committee  would  just 
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review  certifications  after  the  public 
comment  period  had  closed  so  their 
consultation  would  be  with  the  benefit 
of  public  comments  that  had  been 
submitted. 

This  notice  does  not  include  the 
complete  certification  packages  because 
they  are  too  voluminous  to  publish. 
Copies  of  the  certification  packages  and 
supporting  documentation  can  be 
obtained  through  the  contact  listed 
above. 

Once  all  public  comments  have  been 
received  and  considered,  the  NWS  will 
complete  consultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certification.  If  a 
decision  to  certify  is  made,  the  Secretary 
of  Commerce  must  publish  the  final 
certification  in  the  Federal  Register  and 
transmit  the  certification  to  the 
appropriate  Congressional  committees 
prior  to  closing  these  offices. 

Dated:  December  31 ,  1996.  ^ 

Elbert  W.  Friday.  Jr., 

Assistant  Administrator  for  Weather  Services. 
(FR  Doc.  97-22.)  Filed  1-6-97;  8:45  am] 
BILUNG  CODE  3^0-12-M 


National  Oceanic  and  Atmospheric 
Administration 

National  Weather  Service 
Modernization  and  Associated 
Restructuring 

agency:  National  Weather  Service 
(NWS),  NOAA,  Commerce. 
ACTION:  Notice  and  opportunity  for 
public  comment. 

SUMMARY:  The  NWS  is  publishing 
proposed  certifications  for  the 
automation  and  closure  of  the  following 
Weather  Service  offices  at  the  indicated 
FAA  Weather  Observation  Service 
Level: 

(1)  Chicago-O'Hare  (AV)  Weather 
Service  Office  (WSO)  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  with  services  being 
provided  bv  the  future  Chicago  Weather 
Forecast  Office  (WFO); 

(2)  Columbia  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  with  services  being 
provided  by  the  future  St.  Louis,  Kansas 
City/Pleasant  Hill  and  Springfield 
WFOs'; 

(3)  Detroit  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  with  servic-es  being 
provided  by  the  future  Detroit  WFO; 

(4)Flint  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  B  and  with  services  being 
provided  by  the  future  Detroit  WFO; 


(.5)  Residual  Moline  WSO  which  will 
be  automated  at  FAA  Weather 
Observation  Service  Level  B  and  with 
services  being  provided  bv  the  future 
Quad  Cities  WFO; 

(6)  Sioux  City  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  with  services  being 
provided  bv  the  future  Sioux  Falls  and 
Omaha  WFOs; 

(7)  Akron  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  with  services  being 
provided  by  the  future  Cleveland, 
Pittsbureh,'and  Charleston.  WV  WFOs; 

(8)  Allentown  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  with  services  being 
provided  by  the  future  Philadelphia, 
Binghamton  and  Central  Pennsylvania 
WFOs; 

(9)  Atlantic  City  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  with  services  being 
provided  bv  the  future  Philadelphia 
WFO; 

(10)  Baltimore  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  with  services  being 
provided  by  the  future  Baltimore,  MD/ 
Washington  D.C.,  Philadelphia  and 
Wakefield  WFOs.  As  the  only  field 
office  in  Maryland,  an  evaluation  of 
services  to  in-state  users,  included  in 
the  meteorologist-in-charge's 
memorandum  recommending 
certification,  has  concluded  that  users 
in  Maryland  are  receiving  equal  or 
better  services  from  the  future 
Baltimore,  MD/Washington  D.C., 
Philadelphia  and  Wakefield  WFOs. 

(11)  Residual  Boston  WSO  which  will 
be  automated  at  FAA  Weather 
Observation  Service  Level  A  and  with 
services  being  provided  bv  the  future 
Boston  WFO. 

(12)  Bridgeport  WSO  which  will  be 
automated  at  FAA  Weather  Obser\'ation 
Service  Level  C  and  with  .services  being 
provided  bv  the  future  New  York  City 
WFO; 

(13)  Residual  Charleston  West 
Virginia  WSO  which  will  be  automated 
at  FAA  Weather  Observation  Service 
Level  B  and  with  services  being 
provided  bv  the  future  Charleston  WFO; 

(14)  Columbus,  Ohio  WSO  which  will 
be  automated  at  FAA  Weather 
Observation  Service  Level  A  and  with 
ser\'ices  being  provided  by  th?  future 
Cincinnati.  Cleveland,  Pittsburgh,  and 
Charle.ston,WV  WFOs; 

(15)  Dayton  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  with  .services  being 
provided  by  the  future  Cincinnati  WFO: 

(Ifi)  Hartford  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  with  services  being 


provided  bv  the  future  Boston.  New 
YorkCitN  and  Albany  WFOs; 

(17)  Lyn(.hburg  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Ser\  ice  Level  C  and  with  services  being 
provided  In  the  future  Roanoke  WFO; 

(IH)  Mansfield  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Servi{;e  Level  C  and  with  services  f)eing 
provided  bv  the  future  Cleveland  WFO: 

(19)  Norfolk  WSO  which  will  be 
automated  at  F.^A  Weather  Observation 
Service  Level  B  and  with  services  being 
provided  bv  the  future  Wakefield  WFO; 

(20)  Residual  Portland.  Maine  W.SO 
which  will  be  automated  at  FAA 
Weather  Observation  Service  Level  C 
and  with  services  being  provided  by  the 
future  Portland,  WFO; 

(21)  Providence  WSO  whicii  will  be 
automated  at  FAA  Weather  Observation 
Servi(;e  Level  A  and  with  services  being 
provided  bv  the  future  Boston  UFO.  As 
the  only  field  office  in  Rhode  Island,  an 
evaluation  of  services  to  in-state  users, 
included  in  the  meteoroiogist-in- 
charge's  memorandum  re(  ommending 
certification,  has  (.onciuded  that  users 
in  Rhode  Island  are  receiving  equal  or 
better  services  from  the  future  Boston 
WFO 

(22)  Residual  Raleigh  WSO  which 
will  be  automated  at  FAA  Weather 
Observation  .Service  Level  A  and  with 
services  being  provided  bv  the  future 
Raleigh'Durham  WFO; 

(2,3]  Richmond  WSO  which  will  ht- 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  with  services  toeing 
provided  by  the  future  Wakefield. 
Baltimore.  MD'Washington  D.C.  and 
Roanoke  WFOs; 

(24)  Roanoke  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  with  services  being 
provided  bv  the  future  Roanoke  WFO; 

(25)  Toledo  WSO  whi(;h  will  be 
automated  at  FAA  Weather  Observation 
Service  Lev<  I  C  and  with  services  being 
provided  b\  the  future  Cleveland  and 
Cincinnati  WFOs; 

(26)  Wilkes-Barre  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  with  services  being 
provided  by  'he  future  Binghamton  and 
Central  Pennsylvania  WP'Os; 

(27)  Williamsport  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  with  services  being 
provided  by  the  future  Central 
Pennsylvani  .  and  Binghamton  WFOs; 

(28)'VVilmington  WSO  which  will  be 
automated  a   FAA  Weather  Observ.ntion 
Service  Level  C  and  with  services  being 
provided  by  the  future  Philadelphia 
WFO.  As  the  only  field  office  in 
Delaware,  ar  inaluation  of  services  to 
in-state  users,  included  in  the 
meteorologist-in-charge's  memorandum 
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recommending  certification,  has 
concluded  that  users  in  Delaware  are 
receiving  equal  or  better  services  from 
the  future  Philadelphia  VVFO- 

(29)  Worf:ester  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  with  services  being 
provided  by  the  future  Boston  VVFO; 

(30)  Youngstown  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  B  and  with  services  being 
provided  by  the  future  Cleveland  and 
Pittsburgh  WFOs; 

(31)  Residual  Atlanta  WSO  which  will 
be  automated  at  FAA  Weather 
Observation  Service  Level  A  and  with 
services  being  provided  by  the  future 
Atlanta  WFO; 

(32)  Baton  Rouge  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  B  and  with  services  being 
provided  by  the  future  New  Orleans/ 
Baton  Rouge.  Lake  Charles  and  Jackson 
WFOs; 

(33)  Daytona  Beach  WSO  which  will 
be  automated  at  FAA  Weather 
Observation  Service  Level  B  and  with 
services  being  provided  by  the  future 
Melbourne  and  Jacksonville  WFOs; 

(34)  Residual  El  Paso  WSO  which  will 
be  automated  at  FAA  Weather 
Observation  Service  Level  B  and  with 
services  being  provided  by  the  future  El 
Paso  WFO; 

(35)  Knoxville  WSO  which  will  l)e 
automated  at  FAA  Weather  Observation 
Service  Level  B  and  with  services  being 
provided  by  the  future  Knoxville/Tri- 
Cities  and  Nashville  WFOs; 

(36)  Residual  Lubbock  WSO  which 
will  be  automated  at  FAA  Weather 
Observation  Service  Level  B  and  with 
services  being  provided  bv  the  future 
Lubbock  WFO; 

(37)  Montgomery  WSO  which  will  he 
automated  at  FAA  Weather  Observation 
Service  Level  B  and  with  services  being 
provided  by  the  future  Birmingham, 
Mobile  and  Tallahassee  WFOs; 

(38)  Residual  Oklahoma  City  WSO 
which  will  be  automated  at  FAA 
Weather  Observation  Service  Level  A 
and  with  servi(;es  being  provided  by  the 
future  Oklahoma  City  WFO; 

(39)  Residual  San  Antonio  WSO 
whi(;h  will  be  automated  at  FAA 
Weather  Observation  Service  Level  A 
and  with  services  being  provided  by  the 
future  Austin/San  Antonio  WFO; 

(41))  Residual  Tulsa  WSO  which  will 
be  automated  at  FAA  Weather 
Observation  Service  Level  A  and  with 
servj(;es  being  provided  bv  the  hiture 
Tulsa  VVFO; 

(41)  West  Palm  Beach  WSO  which 
will  be  automated  nt  VA.\  Weather 
Observation  Service  Level  B  and  with 
servi{;es  being  provided  by  the  future 
Miami  and  Melbourne  WFOs; 


(42)  Residual  San  Diego  WSO  which 
will  be  automated  at  FAA  Weather 
Observation  Service  Level  A  and  with 
services  being  provided  by  the  future 
San  Diego  VVFO;  and 

(43)  Sto<:kton  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Servi(;e  Level  C  and  with  services  being 
provided  by  the  future  Sacramento 
WFO. 

In  accordance  with  Pub.  I     /  102- 
567.  the  public  will  have  60     lys  in 
which  to  comment  on  these      oposed 
automation  and  closure  (;ertifications. 
DATES:  Comments  are  requested  by 
M.irch  U),  1997. 

ADDRESSES:  Requests  for  copies  of  the 
proposed  automation  and  closure 
packages  should  be  sent  to  Tom  Beaver, 
Room  093,56,  1325  East-West  Highway, 
Silver  Spring,  MD  20910,  telephone 
301-713-0300  All  comments  should  be 
sent  to  Tom  Beaver  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Scanlon  ;it  .301-713-1698  ext  151. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  706  of  Pub. 
Law  102-567.  the  Secretary  of 
Commerce  must  certify  that  these 
automations  and  closures  will  not  result 
in  any  degradation  of  service  to  the 
affected  areas  of  responsibility  and  must 
publish  the  proposed  automation  and 
closure  certification  in  the  FR.  The 
documentation  supporting  each 
proposed  certification  includes  the 
following: 

(1)  A  draft  memorandum  by  the 
meteorologist(s)-in-charge 
recommending  the  certification,  the 
final  of  which  will  be  endorsed  by  the 
Regional  Director  and  the  Assistant 
.-Kdministrator  of  the  NMS  if 
appropriate,  after  consideration  of 
public  comments  and  completion  of 
consultation  with  the  Modernization 
Transition  Committee  (the  Committee); 

(2)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
area; 

(3)  A  comparison  of  the  services 
provided  within  the  .service  area  and  the 
services  to  be  provided  after  such 
action; 

(4)  A  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area; 

(5)  An  identification  of  any  area 
within  tlie  affet:ted  service  area  which 
would  not  receive  coverage  (at  an 
elevation  of  10.000  feet)  tiy  the  next 
generation  weather  radar  network; 

(6)  Evidence,  ba.sed  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 


reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  ASOS 
Commissioning  Report;  series  of  three 
letters  between  NWS  and  FAA 
confirming  that  weather  services  will 
continue  in  full  compliance  with 
applicable  flight  aviation  rules  after 
ASOS  commissioning;  Surface  Aviation 
Observation  Transition  Checklist 
documenting  transfer  of  augmentation 
and  backup  responsibility  from  NWS  to 
FAA;  successful  resolution  of  ASOS 
user  confirmation  of  services 
complaints;  and  an  in-place 
supplementary  data  program  at  the 
responsible  WFO(s); 

(7)  Warning  and  forecast  verification 
statistics  for  pre-modernized  and 
modernized  services  which  were 
utilized  in  determining  that  services 
have  not  been  degraded; 

(8)  An  Air  Safety  Appraisal  for  offices 
which  are  located  on  an  airport;  and 

(9)  A  letter  appointing  the  liaison 
officer. 

These  proposed  certifications  do  not 
include  any  report  of  the  Committee 
which  could  be  submitted  in  accordance 
with  sections  706(b)(6)  and  707(c)  of 
Pub.  Law  102-567.  In  December  1995 
the  Committee  decided  that,  in  general, 
they  would  forego  the  optional 
consultation  on  proposed  certifications. 
Instead,  the  Committee  would  just 
review  certifications  after  the  public 
comment  period  had  closed  so  their 
consultation  would  be  with  the  benefit 
of  public  comments  that  had  been 
submitted. 

This  notice  does  not  include  the 
complete  certification  packages  because 
they  are  too  voluminous  to  publish. 
Copies  of  the  certification  packages  and 
supporting  documentation  can  be 
obtained  through  the  contact  li.sted 
above. 

Once  all  public  comments  have  been 
received  and  considered,  the  NWS  will 
complete  consultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certification.  If  a 
deci.sion  to  certify  is  made,  the  Secretary 
of  Commerce  must  publish  the  final 
certification  in  the  FR  and  transmit  the 
certification  to  the  appropriate 
Congressional  committee  prior  to 
automating  and  closing  these  offices. 

Datfid:  Deccmbfir  31 ,  1996. 
Elbert  W.  Friday,  |r.. 

Assistant  Administrator  for  Weather  Sfrvires 
|FK  Doc.  97-224  Filfd  1-6-97;  «:45  am) 

BILUNG  CODE  3510-12-M 
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National  Weather  Service 
Modernization  and  Associated 
Restructuring 

agency:  National  Weather  Service 
(NWS),  NOAA,  Commerce. 
ACTION:  Notice  and  opportunity  for 
public  comment. 

summary:  The  NWS  is  publishing 
proposed  certifications  for  the 
consolidation,  automation,  and  closure 
of  the  following  Weather  Service  offices 
at  the  indicated  FAA  Weather 
Observation  Service  Level: 

(1)  Fargo  Weather  Service  Office 
(WSO)  which  will  be  automated  at  FAA 
Weather  Observation  Service  Level  C 
and  have  its  services  consolidated  into 
the  future  Eastern  North  Dakota, 
Bismarck,  Aberdeen,  and  Minneapolis 
Weather  Forecast  Offices  (WFOs); 

(2)  Muskegon  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  B  and  have  its  services 
consolidated  into  the  future  Grand 
Rapids  and  North  Central  Lower 
Michigan  WFOs: 

(3)  Residual  Rapid  City  WSO  which 
will  be  automated  at  FAA  Weather 
Observation  Service  Level  C  and  have 
its  services  consolidated  into  the  future 
Rapid  City  WFO: 

(4)  Springfield  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  have  its  services 
consolidated  into  the  future  Central 
Illinois  and  St.  Louis  WFOs: 

(5)  Asheville  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  have  its  services 
consolidated  into  the  future  Greenville/ 
Spartanburg,  Knoxville/Tri-Cities,  and 
Roanoke  WFOs; 

(6)  Cincinnati  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  have  its  services 
consolidated  into  the  future  Cincinnati 
WFO; 

(7)  Greensboro  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  have  its  services 
consolidated  into  the  future  Raleigh/ 
Durham,  Greenville/Spartanburg,  and 
Roanoke  WFOs; 

(8)  Augusta  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  have  its  services 
consolidated  into  the  future  Columbia, 
Charleston,  and  Atlanta  WFOs; 

(9)  Meridian  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  have  its  services 
consolidated  into  the  future  Jackson, 
Mobile,  and  Birmingham  WTOs; 

(10)  Savannah  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  B  and  have  its  services 
consolidated  into  the  future  Charleston, 


Jacksonville,  Tallahassee,  and  Atlanta 
WFOs;  and 

(11)  Lewiston  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  have  its  services 
consolidated  into  the  future  Spokane, 
Pendleton,  and  Missoula  WFOs. 

In  accordance  with  Pub.  Law  102- 
.567,  the  public  will  have  60-days  in 
which  to  comment  on  these  proposed 
consolidation,  automation,  and  closure 
certifications. 

DATES:  Comments  are  requested  by 
March  10,  1997. 

ADDRESSES:  Requests  for  copies  of  the 
proposed  consolidation,  automation  and 
closure  packages  should  be  sent  to  Tom 
Beaver.  Room  09356,  1325  East- West 
Highway,  Silver  Spring,  MD  20910, 
telephone  301-713-0300.  all  comments 
should  be  sent  to  Tom  Beaver  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Scanlon  at  301-713-1698  ext 151. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  706  of  Pub. 
Law  102-567,  the  Secretary  of 
Commerce  must  certify  that  these 
consolidations,  automations,  and 
closures  will  not  result  in  any 
degradation  of  service  to  the  affected 
areas  of  responsibility  and  must  publish 
the  proposed  consolidation,  automation, 
and  closure  certification  in  the  FR.  The 
documentation  supporting  each 
proposed  certification  includes  the 
following: 

(1)  A  draft  memorandum  by  the 
meteorologist(s)-in-charge 
recommending  the  certification,  the 
final  of  which  will  be  endorsed  by  the 
Regional  Director  and  the  Assistant 
Administrator  of  the  NWS  if 
appropriate,  after  consideration  of 
public  comments  and  completion  of 
consultation  with  the  Modernization 
Transition  Committee  (the  Committee): 

(2)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
area; 

(3)  A  comparison  of  the  services 
provided  within  the  service  area  and  the 
services  to  be  provided  after  such 
action; 

(4)  A  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area: 

(5)  An  identification  of  any  area 
within  the  affected  service  area  which 
would  not  receive  coverage  (at  an 
elevation  of  10,000  feet)  by  the  next 
generation  weather  radar  network; 

(6)  Evidence,  based  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 


reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  WSR-88D 
Radar  Commissioning  Report(s).  User 
Confirmation  of  Services  Report(s).  and 
the  Decommissioning  Readiness  Report 
(as  applicable): 

(7)  Evidence,  based  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 
reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  ASOS 
Commissioning  Report;  series  of  three 
letters  between  NWS  and  FAA 
confirming  that  weather  services  will 
continue  in  full  compliance  with 
applicable  fiight  aviation  rules  after 
ASOS  commissioning;  Surface  Aviation 
Observation  Transition  Chec:klist 
documenting  transfer  of  augmentation 
and  backup  responsibility  from  NWS  to 
FaA;  successful  resolution  of  ASOS 
user  confirmation  of  services 
complaints:  and  an  in-place 
supplementary  data  program  at  the 
responsible  WFO(s); 

(8)  Warning  and  forecast  verification 
statistics  for  nre-modemized  and 
modernized  .-service  which  were  utilized 
in  determining  that  services  have  not 
been  degraded: 

(9)  An  Air  Safety  Appraisal  for  offices 
which  are  located  on  an  airport;  and 

(10)  A  letter  appointing  the  liaison 
officer. 

These  proposed  certifications  do  not 
include  anv  report  of  the  Committee 
which  could  be  submitted  in  accordance 
with  sections  706(b)(6)  and  707(c)  of 
Pub.  Law  102-567.  In  December  1995 
the  Committee  decided  that,  in  general, 
they  would  forego  the  optional 
consultation  on  propo.sed  certification. 
Insitead,  the  Committee  would  just 
review  certification  after  the  public 
comment  period  had  closed  so  their 
c;onsultation  would  he  with  the  benefit 
of  public  comments  that  had  been 
submitted. 

This  notice  does  not  include  the 
complete  certification  packages  becau.se 
they  are  too  voluminous  to  publish. 
Copies  of  the  certification  packages  and 
supporting  documentation  can  be 
obtained  through  the  contact  listed 
above. 

Once  all  public  comment  have  been 
received  and  considered,  the  NWS  will 
complete  consultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certification.  If  a 
decision  to  certify  is  made,  the  Secretary 
of  Commerce  must  publish  the  final 
certification  in  the  FR  and  transmit  the 
certification  to  the  appropriate 
Congressional  committees  prior  to 
consolidating,  automating,  and  closing 
these  offices. 
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Dated:  December  31 .  1996 
Elbert  W.  Friday.  Jr.. 

Assistant  Administrator  for  Wpotber  Services. 
IFR  Doc.  97-225  Filed  1-6-97;  8:45  am) 

aiLUNG  CODE  35t0-12-« 

National  Weather  Service 
Modernization  and  Associated 
Restructuring 

AGENCY:  National  Weather  Service 
(NWS).  NOAA.  Commerce 
ACTION:  Notice  and  opportunity  for 
public  comment, 

summary:  The  National  Weather  Service 
(NWS)  is  publishing  proposed 
certifications  for  the  proposed 
consolidations  and  closures  of: 

(1)  Omaha  Residual  Weather  Service 
Office  (RWSO)  which  will  have  its 
services  consolidated  into  the  future 
Omaha  Weather  Forecast  Office  (WFO); 
and 

(2)  Sacramento  RWSO  which  will 
have  its  services  consolidated  into  the 
future  Sacramento  WFO  In  accordance 
with  Pub.  Uvv  11)2-567.  the  public:  will 
have  fiO-days  in  which  to  comment  on 
these  proposed  consolidation  and 
closure  certifications. 

DATES:  Comments  are  requested  by 
March  10.  1997. 

ADDRESSES:  Requests  for  copies  of  the 
proposed  consolidation  and  closure 
packages  should  be  sent  to  Tom  Beaver. 
Room  09356.  i:?25  East-West  Highway, 
Silver  Spring.  MD  20910.  telephone 
.301-7 n-<1.3nO,  Ali  (:omn;Hiits  .h.-M  be 
sent  to  Tom  Beavp.'-  at  th':-  ii-^ci-.  m  nidress. 
FOR  FURTHER  INFORMATION  CONTACT: 
juhe  Scanlon  at  301-"  1  i-lBMH  i\\  151. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  .section  706  of  Pub. 
l^w  102-567.  the  Secretary  of 
Commerce  must  certify  that  these 
(onsolidntions  and  closures  will  not 
result  in  anv  degradation  of  service  to 
the  affected  areas  of  responsibility  and 
must  publish  the  proposed 
consolidation  and  ciosu.re  certifications 
in  the  FR.  The  documentation 
supporting  each  proposed  certification 
includes  the  following: 

(1)  .-K  draft  memorandum  by  the 
meteorologist-in-charge  recomm.ending 
thecertifi(ation.  the  final  of  which  will 
be  endorsed  by  the  Regional  Director 
and  the  Assistant  Administrator  of  the 
.VWS  if  appropriate,  after  consideration 
ot  public  comments  and  completion  of 

I  onsultation  with  the  Modernization 
Transition  Committee  (the  Committee); 

(2)  A  description  of  local  weather 
charai  '"ristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
area; 


(3)  A  comparison  of  the  services 
provided  within  the  service  area  and  the 
services  to  be  provided  after  such 
action; 

(4)  A  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area: 

(5)  An  identification  of  any  area 
within  the  affected  service  area  which 
would  not  receive  coverage  (at  an 
elevation  of  10,000  feet)  by  the  next 
generation  weather  radar  network; 

(6)  Evidence,  based  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 
reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  VVSR-88D 
Radar  Commissioning  Report(s).  User 
Confirmation  of  Services  Report(s).  and 
the  Decommissioning  Readiness  Report 
(as  applicable); 

(7)  Warning  and  forecast  verification 
statistics  for  pre-modernized  and 
modernized  services  which  were 
utilized  in  determining  that  services 
have  not  been  degraded: 

(8)  An  Air  Safety  Appraisal,  if 
applicable,  for  offices  which  are  located 
on  an  airport;  and 

(9)  A  letter  appointing  the  liaison 
officer. 

These  proposed  certifications  do  not 
include  any  report  of  the  Committee 
which  couid  be  submitted  in  accordance 
with  sections  706(b)(6)  and  707(c)  of 
Pub.  Law  102-567.  In  December  1995 
the  Committee  decided  that,  in  general, 
they  would  forego  the  optional 
consultation  on  proposed  certifications. 
Instead,  the  Committee  would  just 
review  certifications  after  the  public 
comment  period  had  closed  .so  their 
consultation  would  be  with  the  benefit 
of  public  comments  that  had  been 
submitted. 

This  notice  does  not  include  the 
complete  certification  packages  because 
they  are  too  voluminous  to  publish. 
Copies  of  the  certification  packages  and 
supporting  documentation  can  be 
obtained  through  the  contact  listed 
above. 

Once  all  public  comments  have  been 
received  and  considered,  the  NWS  will 
complete  con.sultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certifications.  If 
de<:isions  to  certify  are  made,  the 
Secretary  of  Commerce  must  publish  the 
final  certifications  in  the  FR  and 
transmit  the  certifications  to  the 
appropriate  Congressional  committees 
prior  to  consolidating  and  closing  the 
offices. 


Dated:  December  31. 1996.  ' 
Elbert  W.  Friday,  Jr.. 

Assistant  Administrator  for  Weather  Services. 
(FR  Doc.  97-226  Filed  1-6-97;  8:45  ami 

BILUNG  CODE  3510-12-M 


DEPARTME^^•  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG97-1 6-000] 

Amoco  Power  Finance  (BVI)  Limited; 
Notice  of  Amendment  to  Application 
for  Commission  Determination  of 
Exempt  Wholesale  Generator  Status 

December  31.  1996 

Take  notice  that  on  December  19, 
1996,  Amoco  Power  Finance  (BVI) 
Limited  tendered  for  filing  an 
amendment  to  its  application  for 
exempt  wholesale  generator  status  filed 
in  the  above-referenced  docket  on 
Novembers,  1996. 

Any  person  desiring  to  be  heard 
concerning  the  amendment  to  the 
Application  should  file  a  motion  to 
intervene  or  comments  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
All  such  motions  and  comments  should 
be  filed  on  or  before  January  10,  1997 
and  must  be  served  on  the  Applicant. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoLs  D.  Ca.shell, 
SecTftary. 
IFR  Dijc.  97-205  Filed  1-6-97;  8:45  am] 

BILLING  CODE  5717-01-M 


[Docket  No.  GT97-1 6-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Der,<jmbt'r  ,11.  1496, 

Take  notice  that  on  December  20. 
1996,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  Attachment  .\  to  the  filing  which 
details,  by  customer,  the  historical  load 
factors  calculated  using  total  firm 
entitlements  for  the  12-month  period 
ended  October  31.  1996.  Columbia 
proposes  to  charge  its  firm  customers 
the  GR]  demand  rate  indicated  by  these 
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calculations,  and  any  new  customer 
added  after  January  1,  1997,  will  be 
billed  GRI  each  month  based  on  the 
actual  throughput  for  each  month  of 
prior  service  until  a  12-month  history  is 
established. 

In  Opinion  407.  issued  by  the 
Commission  on  September  27,  199fi,  in 
Docket  No.  RP96-267-()0().  the 
Commission  waived  the  requirements  of 
individual  pipeline  tariffs  so  that 
presently  effective  tariff  sheets  reflecting 
the  1996  GRI  funding  surcharges  need 
not  be  restated  since  the  approved 
charges  for  1997  are  the  same  as  the  GRI 
charges  approved  for  1996. 
Nevertheless,  Columbia  is  filing 
Attachment  A  so  as  to  insure  that  the 
load  factors  resulting  from  its 
calculations  are  a  matter  of  public 
record. 

Any  person  desiring  to  be  heard  or  to 
prote.st  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426. 
in  accordance  with  Section  38.'i.214  and 
Section  .38.5.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil, 
Secretary 
I  PR  Doc.  97-206  Fikni  1-6-97;  8:45  am) 

BILUNG  CODE  6717-01-M 


(Docket  No.  TQ97-3-23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  31, 1996. 

Take  notice  that  on  December  27, 
1996  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  filing 
certain  revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  January  1, 
1997. 

ESNG  states  that  the  revised  tariff 
sheets  included  herein  are  being  filed 
pursuant  to  Section  21  of  the  General 
Terms  and  Conditions  of  ESNG's  Gas 
Tariff  to  reflect  changes  in  ESNG's 
jurisdictional  rates.  The  sales  rates  set 


forth  herein  reflect  an  increase  of 
$0.6852  per  dt  in  the  Commodity 
Charge,  as  measured  against  ESNG's 
Out-Of-Cycle  Quarterly  PGA  filing. 
Docket  No.  TQ9 7-2-2 .3-000.  et  ai,  filed 
on  November  26.  1996  to  be  effective  on 
December  1.  1996. 

The  commodity  current  purchased  gas 
cost  adju.stment  reflects  ESNG's 
projected  cost  of  gas  for  the  month  of 
January  1997.  and  has  been  caU.ulated 
using  its  best  estnnate  of  available  gas 
supplies  to  meet  ESNG's  anticipated 
purchase  requirements.  The  increased 
gas  costs  in  this  filing  are  a  result  of 
higher  prices  being  paid  to  producers/ 
suppliers  under  ElSNG's  market- 
responsive  gas  supply  contracts. 

ESNG  states  that  copies  of  the  filing 
h.ave  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Conmiissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  oi 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  must  be  filed  in  ac:cordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Ca.shell, 
Secretary. 
IFR  Doc.  97-221  Filed  1-6-97;  8:45  am] 

BILUNG  CODE  871 7-01 -M 


[Docket  No.  GT97-1 7-000] 

Equitrans  L.P.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  31.  1996 

Take  notice  that  on  December  23. 
1996,  Equitrans,  L.P.  (Equitrans), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheet,  to 
become  effective  January  1.  1997. 

Fourth  Revised  Sheet  No.  400 
Fifth  Revised  Sheet  No.  401 

Equitrans  states  that  this  filing  is 
made  to  update  Equitrans'  index  of 
customers.  In  Order  No.  581  the 
Commission  established  a  revised 
format  for  the  Index  of  Cu.stomers  to  be 
included  in  the  tariffs  of  interstate 


pipelines  and  required  the  pipelines  to 
update  the  index  on  a  quarterly  basis  to 
refiect  changes  m  contract  activity. 
Equitrans  requests  a  waiver  of  the 
Commission's  nntii.e  requirements  to 
jiermit  the  tariff  sheet  to  take  effect  on 
January  1.  1997.  the  first  calendar 
quarter,  in  accordance  with  Order  No. 
581. 

Equitrans  states  that  a  (  opv  of  its 
filing  has  been  ser\ed  upon  its 
customers  and  interested  state 
commissions. 

.'\n\  person  desiring  to  be  herd  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  DC.  in 
ac(;ordan(,e  with  section  385.214  or 
385.211  of  the  Commission's 
Regulations.  A!l  such  motions  or 
protests  must  Imj  filed  in  accordance 
with  Section  154,210  of  the 
(Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
.Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  lor  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil. 
Secretary 

IFR  Doc   ')7-2{)-  Plied  1-6-97,  8:45  ami 
BILUNG  CODE  6717-01-M 

[Docket  No.  EG97-1 2-000] 

Hidro  Itjerica  B.V.;  Notice  of 
Amendment  to  Application  tor 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

DccemlMT  :n    IMi^ti 

On  December  30.  1996.  Hidro  Ibenca 
B.V.  (the  "Applicant")  whose  address  is 
4e  Etage.  3012  CA  Rotterdam.  The 
Netherlands,  filed  with  the  F'ederal 
Energy  Regulatory  Commission  .?n 
amendment  to  its  application  (the 
"Application")  for  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations,  filed  in 
the  above-referenced  Docket  on 
November  4.  1996.  as  previously 
amended  on  Dt>ceniber  11.  1996. 

An\  person  desiring  to  be  heard 
concerning  the  amendment  to  the 
Application  should  file  a  motion  to 
intervene  or  comments  w  ith  the  Federal 
Energy  Regulatory  Commission,  H8H 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  The  Commission  will 
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limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or 
accuracy  of  the  application.  All  such 
motions  and  comments  should  be  filed 
on  or  before  January  10.  1997  and  must 
be  served  on  the  Applicant.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secrptarv 

IFR  Doc  97-204  Filed  1-6-97;  8:45  am) 
MLUNG  COOE  STIT-OI-M 


Federal  Register  /  Vol.  62.  No.  4  /  Tuesday.  January  7.  1997  /  Notices 


[Docket  No.  RP97-20 1-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  31.  1996 

Take  notice  that  on  December  23. 
1996.  National  Fuel  Gas  Supplv 
Corporation  (National  Fuel),  tendered 
for  fihng  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  the  tariff 
sheets  listed  in  .^ppendix  .A  to  the 
filing,  to  be  effe<;tive  April  1.  1997. 

National  Fuel  states  that  this  filing  is 
submitted  as  a  companion  filing  to  its 
December  16.  1996  Order  No.  .587 
compliance  filing.  National  Fuel  states 
that  the  purpose  of  this  filing  is  to  make 
certain  changes  intended  to  facilitate  its 
compliance  with  Order  No.  ,587  and  to 
streamline  its  tariff  and  operations, 
including:  (1)  expedition  ot  the 
nomination  and  scheduling  pro(;ess,  (2) 
simplification  of  the  allocation  process, 
(3)  contracts  with  operators  of 
interconnecting  facilities.  (4)  a  new 
bulletin  board  system,  (5)  consolidation 
of  provisions  regarding  requests  for 
service,  (fi)  removal  of  certain 
provisions  relating  to  National  Fuel's 
Order  No.  636  restructuring,  (7)  timing 
of  flow-back  credits.  (8)  removal  of 
certain  forms  from  the  tariff,  and  (9) 
conversion  of  service  under  the  SS-1 
and  SS-2  Rate  Schedules  to  a 
dekatherm  basis. 

National  Fuel  states  that  it  is  serving 
copies  of  the  filing  with  its  firm 
customers,  interested  state  commissions 
and  each  person  designated  on  the 
official  service  list  compiled  bv  the 
Secretary.  Copies  are  also  being  served 
on  all  mterruptible  customers  as  of  the 
date  of  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  DC. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 


All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  .serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-222  Filed  1-6-97:  8:45  am] 

BILUNG  CODE  (TU-OI-M 


[Docket  No.  RP97-202-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  31,  1996. 

Take  notice  that  on  December  23. 
1996.  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  proposed  to  be  effective 
January  23,  1997: 

First  Revised  Sheet  No.  135D 
Fourth  Revised  Sheet  No.  144 

Reason  for  Filing 

Northern  states  that  the  purpose  of 
this  filing  is  to  modify  Northern's  FDD 
and  IDD  Rate  Schedules  applicable  to 
firm  and  interruptible  storage  ser\'ices 
by  providing  increased  service 
flexibility  through  the  addition  of  eight 
(8)  points  available  for  receipt  and 
delivery  of  storage  services. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington,  DC. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  af:tion  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  97-216  Filed  1-6-97;  8:45  am] 

BILLING  CODE  B717-01-M 


[Docket  No.  RP96-306-O01] 

Paiute  Pipeline  Company;  Notice  of 
Motion  To  Place  Suspended  Rates  Into 
Effect 

December  31.  1996, 

Take  notice  that  on  December  26. 
1996.  Paiute  Pipeline  Company  (Paiute) 
filed  a  motion  pursuant  to  Section  4(e) 
of  the  Natural  Gas  Act  and  Section 
154.206(a)  of  the  Commission's 
regulations  to  make  effective  on  January 
1,  1997,  certain  rates  and  a  tariff  sheet  ' 
in  connection  with  Paiute's  request  for 
general  rate  relief  in  Docket  No.  RP96- 
306-000.  Specifically,  Paiute  has  moved 
to  place  into  effect  on  January  1,  1997. 
Fifth  Revised  Sheet  No.  10  of  Second 
Revised  Volume  No.  1-A  of  its  FERC 
Gas  Tariff 

Paiute  .states  that  on  July  1,  1996, 
Paiute  filed  certain  revised  tariff  sheets 
in  this  proceeding,  pursuant  to  Section 
4  of  the  Natural  Gas  Act,  to  implement 
a  proposed  general  rate  increase.  Paiute 
further  states  that  by  order  issued  July 
31.  1996.  the  Commission  accepted 
Paiute's  proposed  rates  and  suspended 
their  effectiveness  for  five  months  to 
become  effective  January  1,  1997. 
subject  to  refund,  Paiute  states  that  in  its 
suspension  order,  the  Commission 
accepted  the  proposed  rates  subject  to 
the  condition  that  Paiute  revise  its  rates 
to  remove  the  costs  of  facilities  not 
placed  in  service  as  of  December  31, 
1996. 

With  its  motion.  Paiute  submitted 
Fifth  Revised  Sheet  No.  10.  Paiute 
indicates  that  Fifth  Revised  Sheet  No. 
10,  in  accordance  with  the 
Commission's  suspension  order,  sets 
forth  the  rates  proposed  by  Paiute  in  its 
July  1,  1996,  filing  in  this  proceeding, 
modified  to  reflect  the  exclusion  of  costs 
associated  with  facilities  which  will  not 
be  placed  in  service  as  of  December  31, 
1996.  Paiute  also  states  that  Fifth 
Revised  Sheet  No.  10  incorporates  the 
change  in  the  annual  charge  adfustment 
surcharge  rate  which  was  approved  by 
the  Commission  in  Docket  Nos.  TM97- 
1-41-000  and  TM97-1-41-001  by 
orders  issued  September  27  and 
November  6.  1996  respectively.  Paiute 
moves  that  Fifth  Revised  Shee't  No.  10 
be  made  effective  January  1,  1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  97-213  Filed  l-f>-97;  8;4,t  ami 

BILLING  CODE  671 7-01 -M 


[Docket  No.  EG97-1 1-000] 

PMDC  Netherlands  B.V.;  Notice  of 
Amendment  to  Application  for 
Commission  Determination  of  Exempt 
Wholesale  Generator  Status 

December  31.  199B 

On  December  30.  1996.  PMDC 
Netherlands  (the  "Applicant")  whose 
address  is  4e  Etage,  3012  CA  Rotterdam. 
The  Netherlands,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
amendment  to  its  application  (the 
"Application")  for  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations,  filed  in 
the  above-referenced  Docket  on 
November  4.  1996.  as  previously 
amended  on  December  11.  1996. 

Anv  person  desiring  to  be  heard 
concerning  the  amendment  to  the 
Application  should  file  a  motion  to 
intervene  or  comments  with  the  Federal 
Energy  Regulatory  Commission,  88B 
First  Street.  N.E..  Washington.  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
All  such  motions  and  comments  should 
be  filed  on  or  before  January  10.  1997 
and  must  be  served  on  the  Applicant. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretan,'. 
(FR  Doc.  97-203  Filed  1-6-97;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP  97-203-000] 

Questar  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

Decembers!.  1996. 

Take  notice  that  on  December  23, 
1996,  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  First  Revised  Sheet  No. 
HIA.  First  Revised  Sheet  No,  82  and 
Original  Sheet  No.  82A.  to  he  effective 
January  1.  1997. 

Quester  explains  that  the  proposed 
tariff  sheets  revise  Section  12.13  of  the 
General  Terms  and  Conditions  of  Part  I 
of  Questar's  tariff  by  incorporating  Uiriff 
language  that  will  implement  a 
mechanism  for  tracking  fuel-use  and 
lost-and-iinac(,ounted-for  gas.  Questar 
states  that  it  has  submitted  its  fuel 
tracker  filing  pursuant  to  paragraph  111 
B(5)  of  its  March  8,  1996.  rate  case 
settlement  agreement  in  Docket  No. 
RP95-407.  approved  b\  Commission 
order  issued  July  1,  1996.  Questar  has 
requested  waiver  of  18  CFR  154.207  so 
that  the  proposed  tariff  sheets  may 
become  effective  lanuarv  1.  1997. 
consistent  with  its  Docket  No.  RP95— 107 
settlement  agreement. 

Questar  states  that  a  copy  of  this  filing 
has  been  ser\  ed  upon  its  customers,  the 
Public  Service  Commission  of  I'tah  and 
the  Wyoming  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatory  Commission,  888 
Urst  Street,  NE..  Washington.  DC  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  Ail  such 
motions  or  protests  must  be  filed  in 
ac;cordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  \s  ith  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretan,-- 

|FR  Doc.  97-217  Filed  1-6-97;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  RP97-205-000] 

Sabine  Pipe  Line  Company;  Notice  of 
Compliance  Piling 

Decenit)er  31.  1996 

Take  notice  that  on  December  24. 
1996,  Sabine  Pipe  Line  Company 
(Sabine)  tendered  for  filing  as  part  of  its 


FERC  gas  Tariff,  Second  Revised 
X'olume  No.  1.  the  following  revised 

tariff  sheets  proposed  to  be  effective 
January  1.  1997: 

Title  Page 

1st  Rev  Original  Sheet  No.  245 

Original  Sheet  No.  248A 

1st  Rev  Original  Sheet  No.  265 

Sabine  states  that  it  is  submitting  the 
referenced  tariff  sheets  to  comply  with 
Order  No.  582  issued  September  28, 
1995.  in  Docket  No.  RM95-3-O00.  The 
tariff  revisions  include  a  statement  of 
Sabine's  rate  discount  policy  (Tariff 
Sheet  No.  248A)  and  other  ' 
miscellaneous  compliance  changes. 

Sabine  respectfully  requests  that  the 
Commission  grant  a  waiver  of  Section 
154.207  of  its  Regulations,  and  any 
other  waivers  that  may  be  necessary,  in 
order  that  the  tariff  sheets  be  made 
effective  on  January  1.  1997  as 
proposed. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385  214  and  385.211  of  the 
(Commission's  Rules  and  Regulations. 
.-Ml  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations  Protests  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  Protestants  parties  to 
the  proceeding  -Any  person  wishing  to 
become  a  partv  must  file  a  motion  to 
intenene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary- 
IFR  Doc  97-219  Filed  1-6-97;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP97-1 99-000) 

Shell  Gas  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

December  31.  1^9h 

Take  notice  that  on  December  23, 
1996.  Shell  Gas  Pipeline  Company 
(SGPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff  Original  Volume  No.  1, 
the  tariff  sheets  set  forth  on  Appendix 
A  to  the  filing,  to  become  effedive 
Januar>'  1,  1997. 

SGPC  states  that  the  purpose  of  this 
filing  is  to  comply  with  Order  Nos.  582 
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and  582-A.  issued  September  28.  1995 
in  Docket  No.  RM95-3,  in  whicii  the 
Commission  revised,  reorganized  ,ind 
updated  its  regulations  governing  the 
form  composition,  and  fihng  of  rates 
and  tariffs  for  interstate  pipehne 
companies, 

Specifii:aliy  SGPC  indicates  the 
tendered  tariff  sheets  revise  its  tariff  to: 

(1)  Update  Title  page  in  accordance 
with  l,54.1()2(dj  to  include  a  mailing 
address,  telephone  number  and 
facsimile  number.  SCPC.  is  also 
updating  its  area  code  from  71,1  to  281 
(as  required  by  the  Texas  Public  Utility 
Commission)  on  this  and  other 
applicable  sheets: 

(2)  expand  the  table  of  contents  to 
include  the  sections  of  the  general  terms 
and  conditions  in  accordance  with 
section  154.104; 

(3)  add  a  ,statement  for  SGPC's 
discount  policy  in  accordance  with 
section  154, 109(c); 

(4)  delete  the  index  of  customers  from 
the  tariff  in  accordance  with  section 
154.111(a); 

(5)  update  references  throughout  the 
tariff  to  the  updated  sections  of  the 
Commission's  Regulations  that  have 
been  changed; 

(6)  add  a  statement  to  SGPC's  general 
terms  and  conditions  for  period ii 
reports  in  accordance  with  se{:tion 
154.502;  and 

(7)  change  the  rates  to  reflect  a 
thermal  unit  in  accordance  with  section 
154.107(b). 

SGPC  submits  that  the  Commission 
should  grant  it  all  waivers  necessary  to 
place  these  provisions  into  effect 
[anuar>-  1,  1997. 

Any  person  desiring  to  he  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Fnergy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  m  accordance  wiih  i8  CFR 
385.211  and  18  CFR  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  and  protests  must  be 
filed  \n  accordance  with  Section 
154  210  of  the  Comnnssion's 
Regulations.  Protests  will  be  (.onsidered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  .serve  to  make  protestants  parties  to 
the  pro<:eeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Clopies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  CMhell. 
Setivtiirv 
IFK  [>x.  97-214  Filed  1-6-97;  8:45  am) 

BIUJNG  CODE  C717-01-M 


[Docket  No.  CP97-1 66-000] 

Southern  Natural  Gas  Company, 
Tennessee  Gas  Pipeline  Company; 
Notice  of  Application 

December  31.  1996. 

Take  notice  that  on  December  23, 
1996.  Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563  and  Tennessee  Gas 
Pipeline  Company  (Tennessee)  (jointly 
referred  to  as  Applicants),  1010  Milam 
Street,  P.O.  Box  251 1.  Houston.  Texas, 
77252-2511,  filed  in  Docket  No.  CP97- 
166-flOO,  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
exchange  service  between  Applicants, 
which  was  authorized  in  Docket  No.  G- 
4715,  ail  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicants  propose  to  abandon  an 
exchange  service  between  themselves 
under  Southern's  Rate  .Schedule  X-8 
and  Tennessee's  Rate  Schedule  X-2. 
Applicants  state  that  the  exchange 
service  was  last  utilized  in  May,  1993. 
Applicants  assert  that  there  is  no 
outstanding  imbalance.  Applicants 
further  state  that  by  letter  agreement, 
both  parties  to  the  exchange  .service 
have  agreed  to  terminate  the  exchange. 
Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before  January 
21,  1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  18  CFR  385.21 1)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  prote.sts  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notii  e  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 


approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-202  Filed  1-6-97;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  RP93-151-000,  RP94-39, 
RP94-127,  RP94-197,  RP94-309,  RP94-425, 
RP95-89,  RP96-368,  RP95-451,  RP96-85, 
RP96-195,  RP9&-297,  RPfl7-7,  RP93-148, 
RP95-62.  RP96-73,  RP94-222,  RP94-202, 
RP94-309,  and  RP95-112] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Conference 

Decemt)er  31,  1996. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Thursday,  January  16, 
1997.  at  10:00  a.m..  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  for  the  purpose  of  discussing  the 
draft  settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  in  18  CFR  385.10?(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Donald  Williams  at  (202)  208-€743  or 
Dennis  H.  Melvin  at  (202)  208-0042. 
Lois  D.  Cashell, 
Secretary 
IFR  Doc.  97-212  Filed  1-6-97;  8:45  ami 

BJLUNG  CODE  S712-01-M 


[Docket  No.  RP97-200-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
(aas  Tariff 

December  31.  1996. 

Take  notice  that  on  December  23, 
1996,  Tennessee  Gas  Pipeline  Company 
tendered  for  filing  as  part  of  its  Fifth 
Revised  FERC  Gas  Tariff  the  following 
tariff  sheets  to  become  effective 
February  1,  1997: 

Thirteenth  Revised  Sheet  .No.  20 
Fifteenth  Revised  Sheet  No.  21 A 
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Twentieth  Revised  Sheet  No.  22 
Fifteenth  Revised  Sheet  No.  22A 
Twelfth  Revised  Sheet  No.  23 
Seventh  Revised  Sheet  No.  2.38 
Seventeenth  Revised  Sheet  No.  24 
Twelfth  Revised  Sheet  No.  2.5 
Thirteenth  Revised  Sheet  No.  26B 

Tennessee  states  that  the  purpose  of 
the  fiHng  is  to  recover  gas  supply 
realignment  costs  (GSR  costs)  paid  or 
known  and  measurable  at  the  time  of 
the  filing,  consistent  with  the  GSR  cost 
recovery  provisions  reflected  in  Section 
XXVI  of  the  General  Terms  and 
Conditions  of  Tennessee's  Fifth  Revised 
FERC  Gas  Tariff.  The  charges  include  a 
GSR  demand  surcharge  applicable  to 
firm  customers  and  a  unit  GSR 
component  applicable  to  Tennessee's 
interruptible  services. 

Tennessee  is  proposing  to  amortize 
the  costs  reflected  in  this  filing  over  the 
five-month  period  necessary  to  maintain 
the  level  of  the  existing  firm  GSR 
surcharges  and  is  seeking  any  necessary 
waivers  of  the  Commission's  regulations 
and  its  tariff  provisions  to  effectuate  the 
same.  In  the  event  that  the  requested 
waivers  are  not  granted,  Tennessee  has 
also  submitted  herewith  the  following 
alternate  tariff  sheets  to  be  effective 
February  1,  1997: 

Alternate  Thirteenth  Revised  Sheet  No.  20 
Alternate  Fifteenth  Revised  Sheet  No.  21 A 
Alternate  Twentieth  Revised  Sheet  No.  22 
Alternate  Fifteenth  Revised  Sheet  No.  22A 
Alternate  Twelfth  Revised  Sheet  No.  23 
Alternate  Seventh  Revised  Sheet  No.  23B 
Alternate  Seventeenth  Revised  Sheet  No.  24 
Alternate  Twelfth  Revised  Sheet  No.  25 
Alternate  Thirteenth  Revised  Sheet  No.  26B 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  with  the 
Commission  a  motion  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-215  Filed  1-6-97;  8:45  ami 

BILUNG  CODE  STIT-OI-M 


[Docket  No.  RP97-206-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  31.  1996. 

Take  notice  that  on  December  26, 
1996.  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  February  1. 
1997: 

Nineteenth  Revised  Sheet  No.  10 
Third  Revised  Sheet  No.  lOA 
Sixteenth  Revised  Sheet  No.  11 
Third  Revised  Sheet  No   118 

Texas  Gas  herein  adjusts  its  February 
1,  1997,  rates  to  remove  the  ISS  Revenue 
Credit  Adjustment  which  expires 
January  31,  1997.  The  impact  of  this  rate 
change  is  to  increase  Rate  Schedules 
NNS  and  FT  daily  demand  rates  by 
$0.0001  and  Rate  Schedule  SGT  rates  by 
$0.0002. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE..  Washington,  DC  20426. 
in  accordance  with  Section  385.211  and 
385.214  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretory 
IFR  Doc.  97-220  Filed  1-6-97;  8:45  ami 

BILLING  COOE  S717-01-M 


[Docket  No.  RP97-204-000] 

Young  Gas  Storage  Company,  Ltd., 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  31,  1996. 

Take  notice  that  on  December  23, 
1996,  Young  Gas  Storage  Company,  Ltd. 
(Young),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariffs,  Original 
Volume  No.  1  the  tariff  sheets  listed  on 


attached  Appendix  A  to  the  filing,  to  be 
effective  December  31.  1996. 

Young  states  that  the  purpose  of  this 
compliance  filing  is  to  conform  Youngs 
tariff  to  the  requirements  of  Order  No. 
582. 

>'oung  further  states  that  copies  of 
this  filing  have  been  served  on  Youngs 
jurisdictional  customers  and  public 
bodies 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E.,  Washington.  D.C.  20426,  in 
accordance  with  Section  385.214  or 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  m  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
An\  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secrvtarv 
iPR  Doc.  97-218  Filed  1-6-97;  8:45  am] 

BILUNG  COOE  CTW-OI-M 


[Project  No.  11437-001  North  Carolina] 

Hydro  Matrix  Partnership,  Ltd;  Notice 
of  Availability  of  Draft  Environmental 
Assessment 

December  31.  1996 

In  accordance  with  the  National 
Environmental  Policy  Art  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commissions) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  license  for  the  proposed 
Jordan  Hydroelectric  Project,  located  on 
the  Haw  River,  Chatham  County.  North 
Carolina,  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
mitigation  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  2A,  of  the  Commission's  offices  at 
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888  First  Street,  NE.,  Washington,  DC 
20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426. 
Please  affix  Project  No.  11437  to  all 
comments.  For  further  information, 
please  contact  Mark  Pawlowski. 
Environmental  Coordinator,  at  (202) 
219-2795. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  97-210  Filed  1-6-97.  845  ami 

BtLUNC  CODC  t717-01-M 


Notice  of  Application  Ready  for 
Environmental  Analysis 

Decnmbfir  ,31.  1996 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application  New  Major 
License. 

b.  Project  No.:  1984-056. 

c.  Date  filed:  January  25.  1996. 

d.  .\pplicant:  Wisconsin  River  Power 
Company. 

e.  Nanie  of  Project:  Petenwell  and 
Castle  Rock  Hydroelectrir  Project. 

f.  Location:  On  the  Wisconsm  River  in 
.■\dams,  Juneau,  and  Wood  Counties, 
Wisconsin. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r) 

h.  Applicant  Contact:  Richard  L. 
Hilliker.  President,  Wisconsin  River 
Power  Company.  P.O.  Bo.x  8050. 
Wisconsin  Rapids.  WI  54495-8050, 
(715) 422-3722. 

i   FERC  Contact:  Frank  Karwoski  at 
(202) 219-2782 

j.  Deadline  Date:  See  standard 
paragraph  DlO. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  Project:  The 
Petenwell  and  Castle  Rock  project 
consists  of  the  2()-M\V  Petenwell 
Development  .ind  the  15-MW  Castle 
Rock  Development  Together  these 
developments  provide  average  annual 
generation  of  about  200.000  Mvvh. 
Wisconsin  River  Power  Companv 
(WRPCo)  is  owned  bv  Consolidated 
Water  Power  Company  (CWPCo), 
Wisconsin  Publii  Service  Corporation 
(WPSC).  and  Wis<.onsin  Power  &  Light 
Company  (WPajLj.  These  owners  each 
use  about  one-third  of  the  project's 
power. 

Project  operation  and  administration 
is  provided  by  CWPCo.  Maintenance 


and  plant  surveillance  is  provided  by 
WRPCo.  The  project  is  operated  on  a 
seasonal  basis  for  flood  control,  power 
generation,  and  recreation 
enhancement.  The  Petenwell 
Development  is  operated  in  a  peaking 
mode  when  river  flows  fall  below  the 
development's  hydraulic  capacity, 
although  it  is  generally  operated  such 
that  daily  average  outflows  equal 
inflows.  The  reservoir's  water  level 
varies  seasonally  to  provide  for  flood 
control,  reservoir  recreation,  and 
downstream  power  production.  The 
Castle  Rock  Development  is  operated  in 
a  modified  run-of-river  mode  allowing 
some  peaking  superimposed  on  a  base- 
level  Aow  and  providing  for  a  recreation 
flow  through  the  Wisconsin  Dells. 

Petenwell  Development — The 
Petenwell  Development  consists  of:  (1) 
a  reservoir  with  a  drainage  area  of  5,800 
square  miles,  a  normal  surface  area  of 
25,180  acres  and  a  storage  volume  of 
495.000  acre-feet  at  the  normal 
operating  water  surface  elevation  of 
923.9  feet  NGVD  which  is  controlled  by 
Petenwell  Dam  located  at  river  mile 
171.9  on  the  Wisconsin  River  in 
Wisconsin:  (2)  and  East  Dike  which  is 
7,000  feet  long  and  20  feet  high  with  top 
width  of  12  feet  at  a  crest  elevation  of 
933.9  feet  NGVD  and  side  slopes  of 
2.5H:  IV.  constructed  of  compacted 
sand  with  riprapped  upstream  face;  (3) 
an  East  Dam  which  is  8,000  feet  long 
and  50  feet  high  with  top  width  of  12 
feet  at  a  crest  elevation  of  933.9  feet 
NGVD  and  side  slopes  of  2.5H:1V, 
constructed  of  compacted  sand  with 
riprapped  upstream  face  and  gravel  toe 
drains;  (4)  a  West  Dike  which  is  five 
miles  long  and  20  feet  high  with  top 
width  of  12  feet  at  a  crest  elevation  of 
933.9  feet  NGVD  and  side  slopes  of 
2.5H:1V,  constructed  of  compacted  sand 
with  riprapped  upstream  face;  (5)  a 
West  Dam  which  is  500  feet  long  and  50 
feet  high  with  top  width  of  12  feet  at  a 
crest  elevation  of  933,9  feet  NGVD  and 
side  slopes  of  2.5H:1V,  constructed  of 
compacted  sand  with  riprapped 
upstream  face  and  gravel  toe  drains;  (6) 
a  525-foot-long  concrete  overflow 
spillway  with  30-foot-deep  sheetpile 
cutoff  and  a  crest  elevation  of  905.9  feet 
NGVD.  with  15  radial  gates,  each  30  feet 
wide  and  18  feet  high,  operated  by 
individual  hydraulic  cylinder  hoists  and 
separated  by  concrete  piers;  (7)  a 
regulating  bay  containing  one  electric 
chain  hoist  operating  a  30-foot-wide  by 
18-foot-high  radial  gate  and  a  stilling 
basin  separated  from  the  rest  of  the 
spillway  by  a  concrete  wall;  (8)  a  159- 
foot-long  powerhouse  with  llO-foot- 
wide  concrete  substructure,  including 
intake  and  draft  tubes,  50-foot-wide 


masonry  superstructure  and  truss 
supported  roof,  containing  four  tuarbine/ 
generating  units  having  a  total  rated 
capacity  of  20  MW  and  total  hydraulic 
capacity  of  6,720  cfs,  protected  by 
trashracks  with  4.5-inch  openings;  (9) 
four  S.  Morgan  Smith  110-inch  diameter 
four-blade  vertical  Kaplan  turbines  with 
rated  head  of  41  feet  and  rated  output 
of  7,200  horsepower,  operating  at  163.6 
rpm  and  controlled  by  Woodward  type 
H.R.  governors  rated  at  60,000  fl-lbs; 
(10)  four  vertical  General  Electric 
synchronous  generators  operating  at 

163.6  rpm  with  power  factor  of  0.8  rated 
at  6,250  KVA;  (11)  a  switchyard 
containing  two  Westinghouse  6.9/138 
Kv  power  transformers  rated  at  15  MVA; 
and  (12)  accessory  equipment  including 
a  50-ton  overhead  traveling  crane  in  the 
powerhouse,  two  gantry  cranes,  a 
compressed  air  system,  spillway  bubbler 
system,  and  a  battery  bank. 

Castle  Rock  Development— The  Castle 
Rock  Development  consists  of:  (1)  a 
reservoir  with  a  drainage  area  of  6,870 
square  miles,  a  normal  surface  area  of 
14,900  acres  and  a  storage  volume  of 
136,000  acre-feet  at  the  normal 
operating  water  surface  elevation  of 
881.9  feet  NGVD  which  is  controlled  by 
Castle  Rock  Dam  located  at  river  mile 

156.7  on  the  Wisconsin  River  in 
Wisconsin;  (2)  an  East  Dike  which  is  3.3 
miles  long  and  less  than  25  feet  high 
with  top  width  of  12  feet  at  a  crest 
elevation  of  891.4  feet  NGVD  and  side 
slopes  of  2.5H:1V,  constructed  of 
compacted  sand  with  riprapped 
upstream  face;  (3)  an  earth  dam  which 
is  1,400  feet  long  and  45  feet  high  with 
top  width  of  12  feet  at  a  crest  elevation 
of  891.4  feet  NGVD  and  side  slopes  of 
2.5H:1V,  constructed  of  compacted  sand 
with  riprapped  upstream  face  and  gravel 
toe  drains;  (4)  a  saddle  dike  which  is 
500  feet  long;  (5)  a  590-foot-long 
concrete  overflow  spillway  with  35-foot- 
deep  sheetpile  cutoff  and  a  crest 
elevation  of  863.4  feet  NGVD  with  17 
radial  gates,  each  30  feet  wide  and  18 
feet  high,  operated  by  individual 
hydraulic  cylinder  hoists  and  separated 
by  concrete  piers;  (6)  a  regulating  bay 
containing  one  electric  chain  hoist 
operated  30-foot-wide  by  18-foot-high 
radial  gate  and  stilling  basin  separated 
from  the  rest  of  the  spillwav  bv  a 
concrete  wall;  (7)  a  193-fon't-long 
powerhouse  with  107-foot-vvide 
concrete  substructure,  including  intake 
and  draft  tubes.  50-foot-wide  masonry 
superstructure  and  truss  supported  roof, 
containing  five  turbine/generating  units 
having  a  total  rated  capacity  of  15  MW 
and  total  hydraulic  capacity  of  7,520  cfs 
protected  by  trashracks  with  4.5-inch 
openings:  (8)  five  S.  Morgan  Smith  110- 
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inch  diameter  four-blade  vertical  Kaplan 
turbines  with  rated  head  of  28  feet  and 
rated  output  of  4,370  horsepower 
operating  at  150  rpm;  (9)  five  vertical 
Allis  Chalmers  synchronous  generators 
operating  at  150  rpm  with  power  factor 
of  0.8  rated  at  3,750  KVA;  (10)  a 
switchyard  containing  two  4.2/69  Kv 
power  transformers  rated  at  15  MVA; 
(11)  accessory  equipment  including  a 
34-ton  overhead  traveling  crane  in  the 
powerhouse,  two  gantry  cranes,  a 
compressed  air  system,  spillway  bubbler 
system,  and  a  battery  bank;  and  (12) 
three  parcels  of  land  owned  by  the 
United  States  comprising  a  total  of  3.71 
acres. 

m.  Purpose  of  Project:  Project  power 
would  be  provided  to  CWPCo,  WPSC, 
and  VVP&L;  who  would  either  use  the 
power  or  utilize  it  for  sale  to  their 
customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DIO. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  NE.,  Washington,  DC 
20426  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  Richard  L.  Hilliker, 
President,  Wisconsin  River  Power 
Company,  P.O.  Box  8050,  Wisconsin 
Rapids,  WI  54495-8050.  (715)  422- 
3722. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

DlO.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
-section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
Fed.  Reg.  23108  (May  20.^1991)),  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 


Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS  ".  'REPLY 
COMMENTS", 

"RECOMMENDATIONS",  "TERMS 
AND  CONDITIONS",  or 
""PRESCRIPTIONS";  (2)  .set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  and 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to:  Director,  Division  of  Licensing  and 
Compliance,  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  in  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b)  and  385.2010. 
Lois  D.  Cashell, 
Secretary. 
[FK  Dor  97-208  Filed  1-6-97:  8;45  ami 

BILUNG  CODE  6717-01-M 


Notice  of  Application  Ready  for 
Environmental  Analysis 

Dt"ceml)er  .il.  1996 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  P-1 1428-000. 

c.  Date  Filed:  August  5.  1993. 

d.  Applicant:  The  City  of  St.  Louis. 
Michigan. 

e.  Name  of  Project:  Municipal  Dam 
Hydro  Project. 

f.  Location:  On  the  Pine  River,  in  The 
City  of  St.  Louis,  Gratiot  County, 
Michigan. 

g.  Filed  Pursuant  to;  Federal  Power 
Act  16  U.S.C.  t)§  791{a)-825(r). 


h.  Applicant  Contact:  Nancy  Roehrs, 
108  West  Saginaw  Street,  St.  Louis.  MI 
48880,  (517)681-2137. 

i.  FERC  Contact:  Ed  Lee,  (202)  21^- 
2809. 

i.  Deadline  Date:  See  paragraph  D9. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D9. 

1.  Description  of  Project:  The  existing 
project  consists  of  the  following:  (1)  A 
21-foot-high.  126-foot-long  reinforced 
concrete  dam  surmounted  by  six  19- 
foot-wide,  8-foot-high  radial  gates;  (2)  a 
60-foot-long  left  embankment,  55-foot- 
long  center  embankment,  and  250-foot- 
long  right  embankment;  (3)  a  1,575-acre- 
foot  reservoir  at  a  normal  water  surface 
elevation  of  719  feet;  (4)  a  gated  18-foot- 
wide,  12-foot-deep  intake  flume;  (5)  a 
powerhouse  containing  two  generating 
units  rated  at  225-kW  for  a  total 
installed  capacity  of  450-kW;  (6)  a 
tailrace:  (7)  a  short  2400-volt 
transmission  line;  and  (8)  appurtenant 
electric  and  mechanical  facilities.  The 
applicant  estimates  the  average  annual 
generation  for  this  project  would  be 
1.599  MWh.  The  dam  and  existing 
project  facilities  are  owned  by  the 
applicant. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

n.  Available  Location  of  Application; 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street.  NE..  Room  2A-1, 
Washington.  DC  20426.  or  by  calling 
(202)  208-2326.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
City  of  St.  Lo  lis.  108  Saginaw  Street,  St. 
Louis.  MI  48rtH0,  or  h\  (.ailing  (517) 
681-2137. 

o.  Scoping  Process:  In  gathering 
background  inlorniation  for  preparation 
of  the  environmental  document  tor  the 
issuance  ot  a  Federal  hvdropcwer 
license,  staff  of  the  Federal  Energy 
Regulatory  Commission,  is  using  a 
scoping  process  to  identity  significant 
environmental  issues  related  to  the 
construction  and  operation  or  the 
continued  operation  of  hydropower 
projects  The  staff  will  rtniew  all  issues 
raised  Liuring  ttie  scoping  process  and 
identify  issues  deserving  of  study  and 
also  de^Mnphasize  insignific:ant  issues, 
narrowing  the  scope  of  the 
environmental  analysis  as  well.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  the  scoping  pro(^;ess 
would  have  little  potential  tor  causing 
significant  impacts,  the  issue  or  issues 
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will  be  identified  and  the  reasons  for 
not  providing  a  more  detailed  analysis 
will  be  given. 

p.  Request  for  Scoping  Comments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  applicants  and 
developers;  Indian  tribes:  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commission, 
any  information  that  they  h)elieve  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cumulative  environmental  effects  of  the 
proposed  licensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  information  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  .scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identification  of  and  information 
from  any  other  EIS  or  similar  study 
(previous,  on-going,  or  planned) 

"'relevant  to  the  proposed  licensing 
activities  in  the  subject  river  basin. 

•  Existing  information  and  any  data 
that  would  aid  in  describing  the  past 
and  present  effects  of  the  proiect(s)  and 
other  developmental  activities  on  the 
physical/chemical,  biological,  and 
socioeconomic  environments.  For 
example,  fish  stot:king/management 
histories  in  the  subject  river,  historic 
river  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  and  wetland  habitat  loss  or 
proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identification  of  any  federal,  state  or 
local  re.source  plans  and  future  project 
proposals  that  encompass  the  subject 
river  or  basin,  For  example,  proposals  to 
construct  or  operate  water  treatment 
facilities,  recreation  areas,  or  implement 
fishery  management  programs. 

•  Documentation  that  would  support 
a  conclusion  that  the  projectls)  does  not 
contribute,  or  does  contribute  to  adverse 
and  beneficial  cumulative  effects  on 
resources  and  therefore  should  be 
excluded  from  further  study  or  excluded 
from  further  consideration  of 
cumulative  impacts  within  the  river 
basin.  Documentation  should  include, 
but  not  be  limited  to:  how  the  project(s) 
interact  with  other  proie<:ts  within  the 
river  basin  or  other  developmental 
activities;  results  from  studies;  resource 
management  policies;  and.  reports  from 
federal,  state,  and  lo<al  agencies. 

Comments  concerning  the  scope  of 
the  environmental  document  should  be 
filed  by  the  deadline  established  in 
paragraph  D<). 


A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

D9,  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments. 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  .5.33  issued  May  8.  1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1 )  Bear  in  all  capital 
letters  the  title  "COMMENTS  ",  "REPLY 
COMMENTS". 

"RECOMMENDATIONS",  "TERMS 
AND  CONDITIONS",  or 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  teiuphone 
numt)er  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  38.5.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  .set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  bv  the 
Commission's  regulations  to-  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review.  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 


service  on  all  persons  listed  on  the 

service  list  prepared  by  the  Commission 

in  this  proceeding,  in  accordance  with 

18  CFR  4.34(b).  and  385.2010. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  97-209  Filed  1-6-97;  8:45  ami 

BILUNG  CODE  6717-01-M 


Notice  of  Application  Ready  for 
Environmental  Analysis 

December  31,  1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  11162-002. 

c.  Date  filed:  April  18,  1994. 

d.  Applicant:  Wisconsin  Power  and 
Light  Company. 

e.  Name  of  Project:  Prairie  du  Sac 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River  in 
Dane,  Sauk,  and  Columbia  Counties, 
Wisconsin. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contact:  Norman  E. 
Boys.  Vice  President,  Power  Production. 
Wisconsin  Power  and  Light  Company, 
P.O.  Box  192,  222  West  Washington 
Avenue,  Madison.  WI  53701-0192, 
(608) 252-3311. 

i.  FERC  Contact:  Frank  Karwoski  at 
(202) 219-2782. 

j.  Deadline  Date:  See  standard 
paragraph  DlO. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  Project:  The  29-MW 
Prairie  du  Sac  Hydroelectric  Project 
provides  average  annual  generation  of 
151,800  MWh  when  operated  in  run-of- 
river  mode.  Wisconsin  Power  &  Light 
Company  has  operated  the  project  in  a 
run-of-river  mode  since  1978  and 
proposes  to  continue  this  mode  of 
operation. 

The  project  consists  of:  (1)  a  reservoir 
with  a  normal  surface  area  of  9.180 
acres  and  a  storage  volume  of  119,950 
acre- feet  at  the  normal  operating  water 
surface  elevation  of  744.4  feet  NGVD;  (2) 
an  east  dike  which  is  1,775  feet  long 
with  an  average  height  of  20  feet  and  top 
width  of  8  feet  at  a  crest  elevation  of 
781.0  feet  NGVD,  and  side  slopes  of 
2H:1V,  constructed  of  sand  with  a  clay 
core  wall  having  a  top  width  of  3  feet 
at  elevation  770.4  feet  NGVD;  (3)  a 
1,010-foot-long  concrete  hollow  ogee 
spillway  supported  on  piles  with  a  crest 
elevation  of  760.4  feet  NGVD,  41  radial 
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gates,  each  20  feet  wide  and  14  feet 
high,  separated  by  concrete  piers  4-feet 
thick,  two  traveling  electric  hoists,  and 
a  concrete  walkway  at  elevation  781.4 
feet  NGVD:  (4)  an  unused  concrete 
navigation  lock  which  is  211  feet  long 
by  35  feet  wide  by  47  feet  high  with 
split  leaf  vertical  lock  gates  at  each  end; 
(5)  a  329-foot-long  pile-supported 
powerhouse  with  concrete  substructure, 
masonry  superstructure  and  truss 
supported  roof,  containing  eight 
turbine/generating  units  having  a  total 
rated  capacity  of  29  MW;  (6)  eight  4- 
runner  horizontal  Francis  turbines  with 
diameters  of  64  inches  and  rated  head 
of  32  feet  installed  between  1914  and 
1922  (four  have  ratings  of  4.050 
horsepower,  two  of  5,600  horsepower, 
and  one  of  5,000  horsepower);  (7)  eight 
horizontal  Allis-Chalmers  generators 
operating  at  120  rpm  with  power  factor 
of  0.8  (four  are  rated  at  4,375  kVA,  two 
at  6,000  kVA,  one  at  3.525  kVA  and  one 
at  2,590  kVA);  (8)  two  69-kV 
transmission  lines  approximately  400 
feet  long;  (9)  accessory  equipment 
including  relays,  switchboards,  sensors, 
panels,  cubicles,  synchronizing  units, 
supervisory  control  equipment,  lighting, 
station  service  power,  plumbing, 
ventilating  systems,  and  a  compressed 
air  system;  and  (10)  maintenance 
buildings,  offices,  and  equipment. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DIO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street  NE..  Washington,  DC 
20426  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  Wisconsin  Power  and 
Light  Company,  P  O.  Box  192,  222  West 
Washington  Avenue.  Madison.  WI 
53701-0192.  (608)  252-3311. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  respon.se  to  this 
notice. 

DlO.  Filing  and  .Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time. 


and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  Mav  8.  1991.  56 
FR  23108  (May  20,  1991)),  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS,  '  'REPLY 
COMMENTS," 

"RECOMMENDATIONS,  "  TERMS  AND 
CONDITIONS,  '  OR  •'PRESCRIPTIONS:" 
(2)  set  forth  in  the  heading  the  name  of 
the  applicant  and  the  project  number  of 
the  application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
submitting  and  filing;  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Sec:retary.  Federal  Energy 
Regulatory  Commission.  888  First  Street 
NC.  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to: 
[Director.  Division  of  Licensing  and 
Compliance.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  5A-01,  at  the  above 
address.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  tlie  servic:e  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010 
Lois  D.  Cashell, 
Sfcrptan' 

IFK  Do(    97-21 1  Filed  1-6-97:  8:45  ami 
BILUNG  CODE  (TIT-OI-M 


SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthconiirg  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board) 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  he  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  January  9.  1997, 
from  10:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian.  Set:retary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025.  IDD  (703)  883^444. 
ADDRESSES:  F;  rm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPt-EMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  ;■  rangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 
Regulations 

1.  Capital  Adequacy  and  Customer 
Eligibility  |12  CFR  Parts  613.  614.  615, 
618,  619.  and  620]  (Final) 

2.  General  Financing  Agreement  |12 
CFR  Part  614]  (Proposed) 

3.  Loan  Underwriting  Standards  |12 
CFR  Parts  614  and  619|  (Final) 

Dated   January  2.  1997 
Floyd  Fithian. 

Secretan'.  Farm  Credit  Admtnistratmn  Board 
IFR  EkK  97-^06  Filed  1-3-97;  3:05  pm| 

BILLINQ  CODE  fi70»-0l-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting  Thursday,  January  9, 1997 

The  Federal  C  mmuinications 
Commi.ssion  wii.  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Tluirsda\ .  lanuarv  9.  1997.  whic:h  is 
s(.hedule(i  to  i  ommence  at  9:30  a.m.  in 
Room  856.  at  1919  M  Street,  NW.. 
Washington.  DC 

Item  Mn..  Bureau.  Subject 

1 — Cable  Services — Title:  Clo.sed 
Captioning  and  Video  Description  of 
Video  Programming  and 
Implementation  of  Section  305  of  the 
Tele-communic;ations  Act  of  1996: 
Video  Programming  Accessibility 
(MM  Docket  No.  9.5-176).  Summary: 
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The  Commission  will  consider  action 
concerning  closed  captioning  require- 
ments for  video  programming. 
2 — Office  of  Engineering  and 
Technology — Title;  Amendment  of 
the  Commission's  Rules  to  Provide  for 
Operation  of  L'nlicensed  Nil  Devices 
in  the  5  GHZ  Frequency  Range  (ET 
Docket  No  96-102.  RM-ftfi4R  ,Sc  RM- 
86S3).  Summary:  The  Conuiiission 
will  consider  action  to  make  available 
300  megahertz  of  spet.trum  in  the 
5.15-5.35  GHz  and  5.725-5.825  GHz 
hands  for  hroadband  L'-NII  devices. 
.\dditional  information  concerning 
•his  meeting  may  be  obtained  from 
.•\udrey  Spivack  or  David  Fiske.  Office 
of  Public  .Affairs,  telephone  number 
(202) 418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  pun.hased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc.)  at  (202)  857-3800;  fax 
numbers  (202)  857-3805  or  (202)  857- 
3184.  These  copies  are  available  in 
paper  format  and  alternative  media 
vvhii;h  includes,  large  print/type,  digital 
disk;  and  audio  tape.  ITS  may  be 
reached  bv  e-mail:  its — 
m{;@ix. netcom.com.  Their  internet 
address  is:  http://www.itsi.com. 

Audio  and  video  tapes  of  this  meeting 
can  be  obtained  from  the  Office  of 
Public  Affairs,  Television  Staff. 
telephone  (202|  418-0460  or  TTY  (202) 
418-1388;  fax  numbers  (202)  418-2809 
or  (202)  418-7286.  This  meeting  can  be 
viewed  over  George  Mason  I'niversity's 
Capitol  Connection.  For  information  on 
this  service  call  (703)  993-3100.  The 
meeting  can  be  heard  via  telephone,  for 
a  fee.  from  National  Narrowcast 
Network,  telephone  (202)  966-2211  or 
fax  (202)  966-1770;  and  from 
Conference  Call  USA  (available  only 
outside  the  Washington.  DC 
metropolitan  area),  telephone  1-800- 
962-0044. 
Dated  (anuary  2, 1997. 

F-'iifral  Clommiinications  Cominission. 
William  F.  Caton. 

--\(  liiii:  Serrptan'. 

IFK  D<x    97-425  Filed  1-3-97;  2:29  pm| 

BILUNG  CODE  671 2-01 -F 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  96-24] 

Acttranz  (North  America),  Inc. 
Individually,  and  as  Successor  in 
Interest  to  ABB  Traction,  Inc.  v. 
UniTrans  International,  Inc.;  Notice  of 
Filing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  .ADtranz  (North  America).  Inc. 


indiviauaiiy,  and  as  successor  in 
interest  to  ABB  Traction,  Inc. 
("Complainant")  against  UniTrans 
International,  Inc.  ("Respondent")  was 
served  December  31,  1996.  Complainant 
alleges  that  Respondent  has  violated 
sections  10(b)(1),  (b)(5)  and  (d)(1)  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
sections  1709(b)(1),  (b)(5),  and  (d)(1),  by 
demanding  greater  or  different 
compensation  for  the  transportation  of 
property  than  the  rates  and  charges 
shown  in  its  tariff  and  by  retaliating 
against  Complainant  through  attempting 
to  rerate  cargo,  billing  a  third  party  (i.e., 
the  cargo's  manufacturer),  filing  a  court 
case  and  arresting  and  attaching  cargo, 
all  because  Complainant  patronized 
another  carrier. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  fudges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  i.ssues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessarv  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  December  31,  1997,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  April  30,  1998. 
Ronald  D.  Marphy, 
Assistant  t^scretury. 
|FR  Doc.  97-227  Filed  1-6-97;  8:45  am) 

BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee: 
Domestic  Policy  Directive  of  November 
13,  1996 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  November  13, 
1996.'  The  directive  was  issued  to  the 


Federal  Reserve  Bank  of  New  York  as 
follows; 

The  information  reviewed  at  this 
meeting  suggests  that  growth  in 
economic  activity  slowed  substantiallv 
in  the  third  quarter,  and  the  limited 
available  information  indicates 
continued  moderate  expansion  more 
recently.  Private  nonfarm  payroll 
employr.ent  increased  appreciablv  on 
balance  over  September  and  October. 
The  civilian  unemployment  rate 
remained  at  5.2  percent  in  October. 
Industrial  production,  which  continued 
to  rise  in  the  third  quarter,  appears  to 
have  declined  in  October  owing  in 
important  measure  to  work  stoppages  in 
the  motor  vehicles  industry.  Total  .retail 
sales  turned  up  in  September  after 
slumping  earlier  in  the  summer. 
Housing  starts  fell  in  September  from 
the  exceptionallv  high  level  registered 
in  .August.  Outlays  for  business 
equipment  were  strong  in  the  third 
quarter  and  new  orders  continued  to 
trend  upward;  business  spending  on 
nonresidential  structures  posted  a 
moderate  advance.  Inventorv 
investment  was  substantial  in  the  third 
quarter,  but  inventory-sales  ratios 
remained  relatively  low.  The  nominal 
deficit  on  U.S.  trade  in  goods  and 
services  widened  considerably  in  Julv- 
August  from  its  average  rate  in  the 
second  quarter.  Increases  in  labor 
compensation,  though  moderating  in  the 
third  quarter,  have  trended  up  this  vear; 
consumer  price  inflation  also  has  picked 
up  this  year,  owing  to  larger  increases 
in  food  and  energy  prices. 

Market  interest  rates  have  moved 
lower  since  the  Committee  meeting  on 
September  24,  1996.  with  the  largest 
declines  occurring  in  intermediate-  and 
long-term  maturities  In  foreign 
ex(;hange  markets,  the  trade-weighted 
value  of  the  dollar  in  terms  of  the  other 
G-10  currencies  has  depreciated  slightly 
over  the  intermeeting  period. 

Growth  of  M2  in  September  and 
October  remained  below  its  pace  in  the 
first  half  of  the  year,  while  expansion  of 
M3  was  substantially  higher  over  those 
two  months,  For  the  year  through 
October,  M2  is  estimated  to  have  grown 
at  a  rate  in  the  upper  half  of  the 
Committee's  annual  range,  and  M3  at  a 
rate  around  the  top  of  its  range. 
Expansion  in  total  domestic 
nonfinancial  debt  has  been  moderate  on 
balance  over  recent  months  and  has 
remained  in  the  middle  portion  of  its 
range. 


'  Ck)pies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  November  13.  1996. 
which  include  the  domestic  policy  directive  Issued 
at  thai  meeting,  are  available  upon  request  to  the 


Hoard  of  Governors  of  the  Federal  Reserve  System, 
Washington,  D  (;;  205.51.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


UMI 


The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  at  its  meeting  in  July 
reaffirmed  the  ranges  it  had  established 
in  January  for  growth  of  M2  and  M3  of 
1  to  5  percent  and  2  to  6  percent 
respectively,  measured  from  the  fourth 
quarter  of  1995  to  the  fourth  quarter  of 
1996.  The  monitoring  range  for  growth 
of  total  domestic  nonfinancial  debt  was 
maintained  at  3  to  7  percent  for  the  year. 
For  1997  the  Committee  agreed  on  a 
tentative  basis  to  set  the  same  ranges  as 
in  1996  for  growth  of  the  monetary 
aggregages  and  debt,  measured  from  the 
fourth  quarter  of  1996  to  the  fourth 
quarter  of  1997.  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  their 
velocities,  and  developments  in  the 
economy  and  financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  to  maintain  the  existing  degree  of 
pressure  on  reserve  positions.  In  the 
context  of  the  Committee's  long-run 
objectives  for  price  stability  and 
.sustainable  economic  growth,  and 
giving  careful  consideration  to 
economic,  financial,  and  monetary 
developments,  somewhat  greater  reserve 
restraint  would  or  slightly  lesser  reserve 
restraint  might  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  moderate  growth  in  M2 
and  relatively  strong  expansion  in  M3 
over  coning  months. 

By  order  of  the  Federal  Open  Market 
Committee.  December  27.  1996. 
Donald  L.  Kotui, 

Secretary.  Federal  Open  Market  Committee 
IFK  Doc.  97-250  Filed  1-6-97;  8:45  ami 

BILUNG  CODE  «21(M)1-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96N-0491] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Reinstatement 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 


information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995, 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  for  premarket  approval 
applications  (PMA's)  that  are  submitted 
under  part  814  (21  CFR  part  814). 
DATES:  Submit  written  comments  on  the 
collection  of  information  requirements 
by  Marcb  10,  1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information 
requirements  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklavm  Dr.,  rm.  1-23.  Rockville.  MD 
20857.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1223. 
SL»>PLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  0MB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  prat:ti(:al  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  tlu' 
burden  of  the  propo.sed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 


(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  coliec;tion  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Premarket  Approval  of  Medical 
Devices— Part  814  (OMB  Control 
Number  0910-0231— Reinstatement) 

Section  515  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360e)  sets  forth  requirements  for 
premarket  approval  of  certain  medical 
devices.  Under  section  515  of  the  act.  an 
application  must  contain  several  pieces 
of  information,  including:  Full  reports 
of  all  information  concerning 
investigations  showing  whether  the 
device  is  safe  and  effective;  a  staiement 
of  components;  a  full  description  of  the 
methods  used    i,  and  the  facilities  and 
controls  used  for,  the  manufacture  and 
processing  of  the  device;  and  labeling 
specimens.  The  implementing 
regulations,  contained  in  part  814, 
further  specify  the  contents  of  a  PMA 
for  a  medical  device  and  the  criteria 
FDA  will  employ  in  approving,  denying, 
or  withdrawing  approval  of  a  PMA  The 
purpose  of  these  regulations  is  to 
establish  an  efficient  and  thorough 
procedure  for  FDA's  review  of  PMA's 
for  class  III  (premarket  approval) 
medical  devices,  in  order  to  facilitate 
the  approval  of  PMA's  for  devices  that 
have  been  shown  to  be  safe  and  effective 
and  otherwise  meet  the  statutory  criteria 
for  approval  and  to  ensure  the 
disapproval  of  PMA's  for  devices  that 
have  not  been  show  to  be  safe  and 
effective  and  that  do  not  otherwise  meet 
the  statutory  criteria  for  approval. 

Under  §814.15.  an  applicant  may 
submit  in  support  of  a  PMA  studies 
from  research  conducted  outside  the 
United  States,  but  an  applicant  must 
explain  in  detail  any  differences 
between  standards  used  in  a  study  to 
support  the  PMA's  and  those  standards 
found  in  the  Declaration  of  Helsinki, 
Section  814.20  provides  a  list  of 
information  required  in  the  PMA. 
including:  A  summary  of  information  in 
the  application,  a  complete  description 
of  the  device,  technical  and  scientific 
information,  and  copies  of  proposed 
labeling.  Section  814. :^7  provides 
requirements  for  an  applicant  who  seeks 
to  amend  a  pending  PMA.  Under 
*)ai4./ifl.  nn  applicant  must  submit  a 
supplement  to  the  PMA  before  making 
a  (  hange  affecting  the  safety  or 
effectiveness  n'^the  devi(,e.  Section 
814.82  sets  forth  postapproval 
requirements  FDA  mav  propose, 
including  periodic  reporting  on  safety. 
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Ktfectiveriess.  and  reliability,  and 
ciispli'.y  in  the  labeling  and  advertising 
of  certain  vvarnin^.s.  .Section  814  84 
specifies  the  contents  of  periodir 
reports.  Section  H14.H2  requires  the 
maintenance  of  records  to  trat.e  patients 
,Hid  the  organizing  and  indexing  of 
records  into  Kientifiahie  files  to  enable 
FDA  to  determine  whether  there  is 
reasonable  assurance  of  the  device's 
(  ontinued  safety  and  effectiveness.  The 
applicant  determines  what  records 
should  be  maintained  during  product 
development  to  document  and/or 


substantiate  the  device's  safety  and 
effectiveness.  Records  required  by  the 
current  good  manufacturing  practices 
for  medical  devices  regulation  (21  CFR 
part  820)  may  be  relevant  to  a  PMA 
review  and  may  be  submitted  as  part  of 
an  application.  In  individual  instances, 
records  may  be  required  to  be 
maintained  as  conditions  of  approval  to 
ensure  the  device's  continuing  safety 
and  effectiveness. 

Respondents  to  this  information 
collection  are  persons  filing  an 
application  with  the  Secretarv  of  Health 

Estimated  Annual  Reporting  Burden 


and  Human  Services  for  approval  of  a 
Class  III  medical  device.  Part  814 
defines  a  person  as  any  individual, 
partnership,  corporation,  association, 
scientific  or  academic  establishment, 
government  agency  or  organizational 
unit,  qr  other  legal  entity.  These 
respondents  include  manufacturers  of 
commercial  medical  devices  in 
distribution  prior  to  May  28,  1976  (the 
enactment  date  of  the  Medical  Device 
Amendments). 

FDA  estimates  tlie  burden  of  this 
collection  of  information  as  follows: 


21  CFR  Section 

No.  of 
Respondents 

Annual          '     -r  »  .  .          , 
Freruenrv  oer          ^°'^'  ^""^3'              ^°^'^  P^' 
Respon'se       :       "^^P°"^^^             ^^^^P^"^^ 

Total  Hours 

814  15,  814.20.  and  814.37 

814  39 

81482 

814.84 

Total  Hours 

545 
545 
545 
545 

1 
1 
1 
1 

545 
545 
545 
545 

837.28 
73.15 

9.14 
18.29 

456.320 

39,865 

4,983 

9,966 

511,134 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  ttiis  collec'ion  of  information. 

Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 

No.  of 
Recordkeepers 

Frecjl^per         ^^^^'.^f     ^    R^^l^er          Total  Hous 
Recordkeeping            Hecords            Recordkeeper 

814  82(a)(5)  and  (a)(6) 

Totat 

567 

1 

567                            16.7                   9,469 
1                                     9.469 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


UMI 


Datpii  December  Tl    1996 

Wiiham  K.  Hubbard. 

Associate  Comniissiriner  for  Policy 
('nnrdinotion 

IF'KDur  97-291  Filed  1-6-97;  8:45  am) 

BILUf«G  COOE  4KO-01-F 


National  Institutes  of  Health 

National  Institute  of  Diat)etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  .\ppendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

(Committee  Name  .Satuinal  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel  (Telephnne 
C>)nferenf:e  ('«all) 

Date  lanuary  f).  1997 

Place  Ndtcher  Building,  Koom  6AS-25F. 
National  Institutes  of  He.ilth.  45.  (^,'nter 
Drive,  Bethesda,  Maryland  20892  h600. 

Contact  Person.  Uilcshmanan  Sankaran.  Ph. 

.  Scientific  Review  Administrator,  Natcher 
Puilding.  Koom  6A.S-2iF,  National  Institutes 
of  Health.  45  Center  Drive.  Bethesda. 
Maryland  20892-6600;  Phone:  301  594-7799. 


Agenda/Piirpose:To  review  and  evaluate  a 
research  grant  application. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  Ije  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Application  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes.  Endocrine 
and  Metatxjiic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.) 

Dated:  December  26,  1996. 
Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 

NIH 

|FR  Dor   97-:U9  Filed  1-2-97;  4:43  pm) 

BtLUNG  COOE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Notice  of  amendment 
to  Approved  Tribal-State  Compact 

summary:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-^97),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  Amendment  II 
to  the  Tribal-State  Compact  for 
Regulation  of  Class  III  Gaming  Between 
The  Klamath  Tribes  and  the  State  of 
Oregon,  which  was  executed  on 
November  13,  1996. 

DATES:  This  action  is  effective 7anuary  7, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240 
(202) 219-4068. 
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Dated:  December  26, 1996. 
Elizabeth  L.  Homer, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  97-245  Filed  1-6-97;  8:45  am) 

BILLING  CODE  4310-02-P 


Indian  Gaming;  Notice  of  Approved 
Second  Amendment  to  Tribal-State 
Compact 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-^97),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Second 
Amendment  to  the  Tribal-State  Gaming 
Compact  Between  the  Swinomish 
Indian  Tribal  Community  and  the  State 
of  Washington  executed  on  October  4, 
1996. 

DATES:  This  aciion  is  effective  January  7, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240 
(202)  219^068. 

Dated:  December  26,  1996. 
Elizabeth  L.  Homer, 

Assistant  Secretary — Indian  Affairs. 
jFR  Doc.  97-244  Filed  1-6-97;  8:45  am] 

BILUNG  CODE  4310-02-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-001)] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Solar  System  Exploration  Advisory 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  .'Kct,  Public 
Law  92^R3,  as  amended,  the  National 
.Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advi.sory  Committee,  Solar  .Sy.stem 
Exploration  Advisory  Subt^ommittee. 
DATES:  Wednesday,  Januarv  15,  1997. 
8:30  a.m  to  5:00  p.m.;  Thursday, 
January  Ifi,  1997,  8:30  a.m.  to  5:00  p.m.; 


and  Friday,  January  17.  1997,  8:30  a.m., 

4:00  p.m. 

ADDRESSES:  National  Aeronautics  and 

Space  Administration,  MIC  Room  6H46, 

300  E  Street,  SW.,  Washington,  DC 

20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jurgen  Rahe,  Code  SA,  National 

Aeronautics  and  Space  Administration, 

Washington,  DC  20546,  (202)  358-2150. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  capacity  of  the  room.  The  agenda 

for  the  meeting  is  as  follows: 

— Office  of  Space  Science  Activities 

— Board  of  Directors  Overview 

— Reserch  Program  Management 

Overview 
— Advanced  Technology  and  Mission 

Studies  Overview 
— Mission  and  Payload  Development, 

Overview 
— Roadmap  to  the  Solar  System 
— Future  Activities 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  a  sign  a  visitor's  regi«;ter. 

Dated:  January  2,  1997. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

IFR  Doc.  97-289  Filed  1-6-97:  8:45  am) 

BILUNG  CODE  7510-01-4M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

(Vcimp;  Special  Emphasis  I'aiicl  in 
Advanced  Scientific  Computing  (#1 18B) 

Dote  and  Time:  January  24.  1997.  8:30  am 
to  5:00  pm. 

Place  National  Scienc"  Foundation.  4201 
WiLson  Boulevard.  Suit*-  1150.  .Arlington.  VA 
22230. 

Tvpe  of  Meeting:  Clos(!d. 

(.nntiict  Person:  Dr  Inhn  Win  Roscndale, 
Progrnm  Dirnctor.  .Mew  Tccliiujlogios 
Prngrani.  Suite  1122   National  Si  ience 
Foundation.  4201  Wilson  Boulovani, 
.Arlington.  VA  22230.  (703)  3()6-19H2. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advii  i>  concerning 
proposals  submitted  NSF  for  fmaiicial 
support 

Agenda:  Panel  review  of  ('I.SE  Postdoctor.ii 
Restuirch  Asso<:iates  in  Computational 
.Science  and  Engineering  pmposals  as  part  of 
the  selection  proc:css  for  awards. 


Reason  for  Closing:  The  proposals  l)eing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
LJ  S.C.  552Mc]  (41  and  (6)  of  the  Covernment 
in  the  .Sunshine  Act. 

Dated:  lanuary  2.  1997 
M.  Rebecca  Winkler, 

(.ommittee  Management  Officer 

IFR  Doc  97-273  Filed  l-(>-97,  8.45  am| 

BILLING  CODE  7&6&-01-M 


Special  Emphasis  Panel  in 
Astronomical  Sciences  (1186);  Notice 
of  Meetings 

In  accordance  with  the  Federal 
Advisor\'  Committee  Act  (Pub.  L  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Astronomical 
Sciences  ( 1 186)  will  be  holdmg  panel 
meetings  tor  the  purpose  of  reviewing 
proposals  submitted  to  the  Career 
Program  in  the  area  of  Astronomical 
Sciences  In  order  to  review  the  large 
volume  of  proposals,  panel  meetings 
will  be  held  on  )anuary  30-31,  1997.  (2). 
All  meetings  will  l>e  closed  to  the  public 
and  will  be  held  at  the  National  Science 
Foundation,  4201  Wilson  Boulevard, 
.\rlington,  Virginia,  from  8:30  AM  to 
5:00  PM  each  day. 

Contact  Person:  Dr.  fames  P.  Wright. 
Program  Direc:tor.  Education,  Human 
Resources,  and  Special  Programs. 
Division  of  Astronomical  Sciences. 
National  Science  Foundation.  Room 
1030.  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  (703)  306-1819. 

Reason  for  Closing:  The  proposals 
being  reviewed  iiu.lude  information  of  a 
proprietary  or  (confidential  nature, 
including  technical  information, 
Financial  data  such  as  salaries,  and 
personal  information  concerning 
individu.ils  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  IJSC  552(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated  January  2.  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  97-271  Filed  1-6-97;  8:45  ami 

BILUNG  COCE  7SS5-01-M 


Special  Emphasis  Panel  in 
Bioenglneering  and  Environmental 
System;  Notice  of  Meeting 

In  accordance  with  the  Federal 
.•\dvisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 
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iVoyne.  Special  Emphnsis  Panel  in 
Bioengineeriiig  and  Environmental  Systems. 

Date  and  Time:  January  26-27.  1997:  8:30 
am-5:00  pm 

Place:  National  Scinnce  Foundation.  4201 
Wilson  Boulevard,  Room  330.  Arlington.  VA 
22230. 

Tvpe  of  Meeting:  (Hosed 

Contnct  Person:  Barbar.i  P  Kearn,  Program 
Director.  Environmental  Tec  hnology. 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1318 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  tlnancial  support 

Agenda  To  review  and  evaluate  C;AKEER 
proposals  as  part  of  the  selec:tion  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of.) 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  [)ersonal  information 
concerning  individuals  associated  with  the 
propo.sals.  These  matters  are  (exempt  under  5 
IJ.S.C  5,52b(c)  (4)  and  (6)  uf  the  Government 
in  the  Sunshine  Act 

Dated:  January  2,  1997 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  97-263  Filed  1-6-97;  8:45  am] 

BIUJNG  CODE  7555-01 -M 


Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

\'ome.  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Svstems 

Date  and  Time:  January  22-24.  1997,  8:30 
am-5:00  pm. 

Place  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  5:W.  Arlington,  VA 
22230. 

Type  of  Meeting:  (Closed 

Co/j(acf  Person:  Edward  H.  Brvan,  Program 
Director.  Environmental  Engineering, 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318, 

Pfirpose  of  Meetmg:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda  To  review  and  evaluate  (lAREER 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  int:lude  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  extnipf  under  5 


U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  2,  1997. 

M,  Rebecca  Winkler, 

C^omiiuttee  Mdniigement  Officer. 

|FR  Doc.  97-264  Filed  1-6-97;  8:4.5  am| 

BILUNG  CODE  7555-01 -M 


Special  Emphasis  Panel  in  Chemistry; 
Notice  of  Meeting 

In  accordance  with  the  P'ederal 
Advisory  Committee  Act  (Pub.  L.  92- 
46,3,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Chemistry  («n91). 

Date  and  Time:  January  28-29,  1997. 

Place:  Room  1060,  NSF,  4201  Wilson 
Boulevard,  Arlington.  VA  22230. 

Tyjje  of  Meeting:  (Hosed. 

Contact  Person:  Dr.  Margaret  (>avanaugli. 
Program  Director.  Inorganic,  Bioinorganic, 
Organometallic  Chemistry.  Chemistry 
Division,  Room  10,55,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1842, 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
for  the  Faculty  Early  Career  Development 
Program  (CAREER)  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  2,  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc   97-268  Filed  1-6-97;  8:45  am| 
BILUNG  CODE  7555-01 -M 


Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same  and  Committee  Code:  Special 
Emphasis  Panel  in  Civil  and  Mechanical 
Systems  (#1205). 

Date  and  Time:  January  30-31,  1997;  8:00 
a.m.  to  5:00  p.m. 

Place:  Arlington  Hilton,  950  North  Stafford 
Street,  Arlington,  VA  22203. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  S.C.  Liu,  Program 
Director  for  Structural  Svstems,  Dr.  Cliff 


Astill,  Siting  &  Geotechnical  System  &  Dr, 
William  Anderson,  Earthquake  Systems 
Integration,  National  Science  Foundation. 
4201  Wilson  Boulevard,  Arlington,  VA  22230 
Telephone:  (703)  306-1362. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Earthquake  Centers  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C, 
552b{c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  2,  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc,  97-260  Filed  1-6-97;  8:45  ami 

BILUNG  CODE  755S-01-M 


Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  January  27  and  January  28, 
1997;  8:30  a.m.  to  5:00  p.m. 

Place:  NSF.  4201  Wilson  Boulevard,  Room 
580,  Arlington,  Virginia. 

Contact  Person:  Dr.  Devendra  P.  Garg, 
Program  Director,  Dynamic  Systems  & 
Control  Program,  Division  of  Civil  and 
Mechanical  Systems,  Room  545.  NSF,  4201 
Wilson  Blvd.,  Arlington,  VA  22230  703/306- 
1361,  X  5068. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act, 

Dated:  January  2, 1997, 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc.  97-272  Filed  1-6-97;  8:45  amj 
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Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasi.s  Panel  in  Cross 
Disciplinary  Activities  (1193), 

Date  and  Time:  January  24,  1997;  8:30 
a.m. -5:00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  1120.  Arlington. 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Personis):  Rita  V.  Rodriguez. 
Program  Director,  CISE/CDA.  Room  1160. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1980. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  CISE 
Postdoctoral  Research  Associates  in 
Experimental  Computer  Science  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  profxjsals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  2, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  97-262  Filed  1-6-97;  8:45  ami 
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Special  Emphasis  Panel  in  Electrical 
and  Communications  System;  Notice 
of  Meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended!,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Fillectrical  and 
(;ommunications  Systems  (1196) 

Date  aps  Time:  Januar\'  27-28,  8:30  a.m.  to 
5:00  p^ni. 

Place:  Room  ;i65.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  Radhakisan  Baheti. 
Program  Director.  Systems  Theory.  Division 
of  Electrical  and  (Communications  Systems, 
Room  675.  National  Science  Foundation. 
4201  Wilson  Boulevard.  Arlington,  \f.\ 
22230.  Telephone:  (703)  306-1340 

Pjirpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  finaiic  iai  support. 


Agenda:  To  review  and  evaluate  System 
Theory  career  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietory  or  confidential  nature,  including 
technical  information:  financial  data,  su(  h  a^ 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Covernment  in  the 
Sunshine  Act, 

Dated:  January  2.  1997. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  97-259  Filed  1-6-97:  8:45  am] 

BILLING  CODE  reSS-OI-M 


Sepcial  Emphasis  Panel  in  Information, 
Rotjotics  and  Intelligent  Systems; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information.  Robotics  and  Intelligent  (1200), 

Date  and  Time:  January  27-28,  1997,  8:30 
a.m.  to  5:00  p.m 

Place:  Doubletree  Hotel  Pentagon.  300 
Army  Navy  Drive.  Arlington.  VA  22202. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Maria  Zemankova, 
Deputy  Division  Director.  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington. 
VA  22230,  Telephone:  (703)  306-1929 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Robotics 
and  Machine  and  Intelligence  Program  (Career 
proposals  as  part  of  the  selection  pr(x;ess  for 
awards. 

Reason  for  Closmg:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  .Sunshine  Act. 

Dated:  January  2.  1997 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
|FR  Doc   97-269  Filed  1-6-97;  8:45  am] 
BILUNG  CODE  7555-01 -M 


Special  Emphasis  Panel  in  Information, 
Robotics  and  Inteliigenf  Systems; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  At:t  (Pub.  L,  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting; 


Nome:  Special  Emphasis  Panel  in 
Information.  Robotics  and  Inlelligent  (1200). 

Date  and  Time  January  31.  1997.8:30  am. 
to  5:00  p.m. 

Place:  Hyatt  Arlington,  1325  Wilson 
Boulevard   Arlington.  VA  22209-9990 

Type  of  Meetmg  Closed 

Contarl  Person  Dr  Maria  Zemankova. 
Deputy  Division  Director.  National  .Science 
Foundation,  4201  Wilson  Blvd  ,  Arlington, 
VA  22230  Telephone  (703)  306-1929 

Purpose  of  Meeting  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda  To  review  and  evaluate  Inleraclive 
Systems  Program  (Care<;r  proposals  as  part  of 
the  selection  process  for  awards 

Reason  for  Closing  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  infonnation 
concerning  individuals  flssw.iated  with  the 
profxjsals  These  matters  are  exempt  under  5 
U.S  C.  552b(c),  (4)  and  (6)  of  the  (iovemment 
in  the  Sunshine  Act. 

Dated   )anuary  2.  1997, 
M.  Rebecca  Winkler,  > 

Committee  Management  Officer. 
[FR  Doc  97-270  Filed  1-6-97;  8:45  ami 

BILLING  CODE  7555-01 -M 


Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advi.sory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

.\'nme:  Special  Emphasis  Panel  in  Materials 
Research  #1203. 

Dates  and  Times:  1/28-29/97.  8:00  am- 
6:00pm  and  1/30-31/97.  8:am-5:00pm 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard   R(xims  320  &  .t40  and  380 
Si  390.  Arlington.  VA  22230 

Type  nl  Meeting  (Closed 

iAjntact  Person  Dr  I'lrich  Strom.  Program 
Director,  Division  of  Materials  Research. 
Room  1065.  National  ,S<  lence  Foundation, 
4201  Wilson  Boulevard,  .^rlington.  VA 
22230;  Telephone  (703)  306-1832. 

Purpose  of  Meetmg:  To  provide  advice  and 
recommendations  concerning  CAREER 
proposals  submitted  to  the  (Coniiensed  Matter 
Physics  Program 

Agenda  Evaluation  of  career  projiosals. 

Reason  for  (Closing  The  pro[xisals  being 
Ceviewed  includes  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  asscx.iateii  with  the 
proposals  These  matters  an'  exempt  under  5 
U.S.C  552b  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  2.  1997, 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc.  97-257  Filed  1-6-97;  8:45  ami 
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Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisorv  Committee  Act  (Pvib.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings; 

Same:  Special  Emphasis  Panel  in  Materials 
Kt-s.Mrrh  (DMR!  «120:i 

Dfjfp  and  Time:  januarv  28.  1997.  8:00  am- 
5:00  pm 

Place.  National  Science  Foundation;  4201 
Wilson  Blvd.,  Arlington,  VA;  Room  1020. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Liselotte  J.  Schioier, 
I'rogram  Dirpctor.  C'crnmics  Program. 
DivisRin  of  Materials  Research.  Room  1065, 
National  Science  Foundatiun.  .Arlington.  VA 
22210  Telephone  (703)  306-1836. 

Purpose  nf  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda  Review  and  evaluate  proposals  as 
part  of  the  selection  process  to  determine 
finalists  considered  for  Germanic  CAREER 
awards 

Peason  for  (Closing:  The  profxjsals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
techni(  al  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (41  and  (6)  of  the  Government 
in  the  Sunshine  Act.  ' 

Dated:  lanuary  2.  1997. 
M.  Rebecca  Winkler, 

ComnuUee  Msinuiienient  Officer. 

ipR  Doc  97-2hl  Filed  1-6-97;  8:45  am) 

BILLING  CODE  7555-0 1-M 


Special  Emphasis  Panel  in  Networking 
and  Communications  Research  and 
Infrastructure;  Notice  of  Meeting 

In  accordance  with  the  Federal 
.Advisory  (Committee  Act  (Pub.  L.  92- 
4fi.3,  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting. 

Name:  Special  Emphasis  Panel  in 
Networking  and  Communications  (#1207). 

Date  and  Time:  January  27,  28  &  29,  1997; 
8:30  a.m.  to  5:00  p.m. 

Place:  Room  1175.  National  Science 
Foundation  4  201  Wilson  Blvd..  Arlington. 
VA  22230 

Type  of  Meeting:  Closed. 

Contact  Personfsl:  Aubrev  Bush.  Deputy 
Division  Director.  ClSE/N'CRl,  Room  1175. 
\<itional  Science  Foundation.  4201  Wilson 
B«iuievani,  Arlington,  VA  22230.  (703)  306- 
1450 

Purpose  (if  Meeting  To  provide  advice  and 
recommendations  cimcerning  proposals 
sub-nitted  to  NSF  tor  financial  supfwrt. 

Agenda:  To  review  and  evaluate  proposals 
submitted  for  the  Career  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 


technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
prop>osals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  14)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  lanuary  2.  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc.  97-265  Filed  1-6-97;  8:45  am] 
BILUNG  CODE  7S5S-01-M 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting; 

Name:  Special  Emphasis  Panel  in 
Research.  Evaluation  and  Communication 

Date  and  Time: 
January  30,  1997;  8:30  a.m.  to  6:00  p.m. 
January  31.  1997;  9:00  a.m.  to  4:30  p.m. 

Place:  Room  1285,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Christopher  J.  Dede. 
Program  Director,  4201  Wilson  Boulevard. 
Room  855.  Arlington,  VA  22230.  Telephone 
(703)  306-1651. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  lo  NSF  for  financial  support. 

Agendo:  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  proposals 
submitted  to  Career  Program. 

Reason  for  Closing:  Because  the  proposals 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  U.S.C.  552b(c),  Government 
in  the  Sunshine  Act. 

Dated:  lanuary  2.  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  97-266  Filed  1-6-97;  8:45  am) 

BILUNG  CODE  755&-01-M 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Research.  Evaluation  and  Communication. 
Date  and  Time: 

January  27, 1997;  8:30  a.m.  to  6:00  p.m. 


lanuary  28,  1997;  9:00  a.m.  to  4:30  p.m. 

Place:  Room  1280.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting.  Closed. 

Contact  Person:  Dr.  Christopher  I  Dede. 
Program  Director.  4201  Wilson  Boulevard, 
Room  855.  Arlington.  VA  22230.  Telephone 
(703)  306-1651, 

Purpose  ot  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  N,SF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  proposals 
submitted  to  the  Research  on  Education. 
Policy  and  Practice  (REPP)  Program. 

Reason  for  Closing:  Because  the  proposals 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within  exemptions 
(4)  and  (6)  of  5  L'.S.C.  552b(c).  Government 
in  the  Sunshine  Act. 

Dated:  I.inuary  2.  1997. 
M,  Rebecca  Winkler, 
Committee  Management  Officer 
IFR  Do(    97-2(i7  Filed  1-6-97;  8:45  am) 

BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  in 
Undergraduate  Education;  Notice  of 
Meeting 

In  accordanc^e  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
4fi3,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

jVfjme:  Special  Emphasis  Panel  in  Division 
of  L'ndergraduate  Education. 

Date  and  Time: 
lanuary  29,  1997;  7:iO  p.m.  to  9:00  p.m. 
lanuarv  30.  1997;  8:30  a.m.  to  ,t:()0  p.m. 
lanuarv  31.  1997;  8:30  a.m.  to  5  00  p.m. 
February  1.  1997:  8:30  a.m.  to  2:00  p.m. 
February  5,  1997;  7:30  p.m.  to  9:00  p.m. 
February  6,  1997;  8:30  a.m.  to  5:00  p.m. 
Februarv  7.  1997;  8:30  a.m.  to  5:00  p.m. 
Februarv  8.  1997;  8:30  a.m.  to  2:00  p.m. 

Plat  e:  The  Dciubletree  Hotel.  300  Army 
Navy  Drive.  Arlington.  VA  22202. 

Type  of  .Meeting.  Closed. 

Contact  Person:  Dr.  Duncan  McBride. 
Section  Head;  Dr.  Daniel  Hodge.  Program 
Director.  National  Science  Foundation.  4201 
Wilson  Boulevard.  .Arlington.  \'.\  22210. 
Telephone  (703)  306-1666. 

Piirpnse  of  .Meeting:  To  provide  atlvice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Instrumentation  and  Laboraton' 
Improvement  Panel  Meeting 

Reason  for  Closing.  The  proposals  being 
reviewed  int  lude  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
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salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  2, 1997. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  97-274  Filed  1-6-97;  8:45  am] 

B<LUNG  CODE  7SS5-41-M 


United  States  Antarctic  Program 
(USAP)  Blue  Rit>t>on  Panel;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  United  States 
Antarctic  (USAP)  Program  Blue  Ribbon  Panel 
(5131) 

Date  and  Time:  1997.  January  31.8  am-6 
pm:  February  1,  8:30  am-6  pm 

P/oce;  NSF.  room  1235 

Type  of  Meeting:  Open 

Contact  Person:  Guy  G.  Guthridge.  Office 
of  Polar  Programs,  Room  755,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  Virginia  22230.  Telephone:  (703) 
306-1031 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  Examine  a  full  range 
of  infrastructure,  management,  and  scientific 
options  for  the  United  States  Antarctic 
Program  so  that  the  Foundation  will  be  able 
to  maintain  the  high  quality  of  the  research 
and  implement  U.S.  policy  in  Antarctica 
under  realistic  budget  scenarios. 

Agenda:  Draft  panel  report  to  NSF 

Dated:  January  2.  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  97-258  Filed  1-6-97:  8:45  am) 

BILLING  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Consumers  Power  Company,  Big  Rock 
Point  Nuclear  Power  Plant;  Notice  of 
Receipt  and  Availability  for  Comment 
of  Post  Shutdown  Decommission 
Activities  Report  and  Notice  of  Publk: 
Meeting 

[Docket  No.  50-155] 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  i.s  in  receipt  of  and 
is  making  available  for  pubic  inspection 
and  comment  the  Post-Shutdown 
Decommissioning  Activities  Report 
(PSDAR)  for  the  Big  Rock  Point  Nuclear 
Power  Plant  (BRP)  located  4  miles 
northeast  of  Charlevoix,  Michigan.  A 
public  meeting  on  the  BRP  PSDAR  will 


be  held  in  the  Charlevoix  Town  Hall  on 
Tuesday.  March  4,  1997,  at  7:00  p.m. 

The  operating  license  for  BRP  will 
expire  on  May  31,  2000.  Consumers 
Power  Company  (CPC)  submitted  the 
BRP  Decommissioning  Plan  (DP)  dated 
February  27,  1995,  to  the  NRC  in 
accordance  with  NRC  regulations  in 
effect  at  that  time.  The  NRC  conducted 
a  public  meeting  regarding  the  BRP  DP 
on  May  11,  1995,  at  which  CPC 
presented  its  plan  for  decommissioning 
BRP.  By  letter  dated  February  14,  1996, 
the  licensee  requested  that  the  review  of 
the  DP  be  delayed  f)ending  further 
notice  by  CPC.  Amendments  to  the 
NRC's  decommissioning  regulations 
were  published  in  the  Federal  Register 
on  July  29. 1996  (61  FR  39278) and 
became  effective  on  August  28,  1996.  By 
letter  dated  September  5, 1996,  to  the 
NRC,  CPC  discussed  the  effect  of  the 
amended  regulations  and  acknowledged 
that  the  BRP  DP,  as  supplemented,  was 
considered  to  be  the  BRP  PSDAR 
pursuant  to  10  CFR  50.82,  as  amended. 

The  public  meeting,  required  by  10 
CFR  50.82(a)(4)(ii),  is  informatioriai  and 
will  include  a  presentation  by  the  NRC 
staff  on  the  changes  to  the 
decommissioning  regulations  resulting 
from  the  final  rule  published  on  July  29, 
1996.  The  meeting  will  also  provide  an 
opportunity  for  the  licensee  to  update 
it's  planned  decommissioning  activities 
for  BRP.  A  question  and  answer  period 
will  follow  the  pi^sentations. 

The  BRP  PSDAR  is  available  for 
public  inspection  at  the  BRP  local 
public  document  room  (LPDR),  located 
at  the  North  Central  Michigan  College, 
1515  Howard  Street,  Petosky,  Michigan 
49770.  and  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20037.  The  BRP  PSDAR  is  filed  as  the 
BRP  Decommissioning  Plan  (NUDUCS 
microfiche  accession  number 
9503020323).  A  transcript  of  the  May 
11,  1996,  public  meeting  regarding  the 
BRP  DP  is  also  available  as  NUDOCS 
microfiche  accession  number 
9506210181. 

Comments  regarding  the  BRP  PSDAR 
may  be  submitted  in  writing  and 
addressed  to  Mr.  Paul  W.  Harris,  Project 
Manager,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Division  of  Reactor  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  205.5,5- 
0001  telephone  number  (301)  41.5-1169. 
Comments  previously  submitted  in 
writing  regarding  the  BRP  DP  will  bt' 
considered  by  the  NRC  and  need  not  be 
resubmitted. 


Dated  at  Rockvilie.  Maryland,  this  31st  day 
of  December  1996 

For  the  Nuclear  Regulatory  (iimmission. 
Michael  T.  Masnik, 

Acting  Director.  Non-Power  Reactors  and 
Derom  miss  ion  mg  Project  Directorate. 
Division  of  Reactor  Program  Management. 
Office  of  Nuclear  Reactor  Regulation 
|FR  Doc  97-248  Filed  l-*-97.  8:45  ami 
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POSTAL  SERVICE 

Specifications  for  kiformatkMi  Based 
Indicia  Program  'Host  Systems"; 
Correction 

AGENCY:  Postal  Service. 

ACTION:  Correction  to  Notice  of  proposed 

specifications  with  request  for 

comments. 

SUMMARY:  The  original  notice  (61  FR 
55676;  October  28,  1996)  included 
incorrect  dates.  Additionally,  the  Postal 
Service  will  be  hosting  a  general 
meeting  on  the  Host  System 
specification.  All  persons  who  have 
expressed  an  interest  in  the  proposed 
specifications  will  be  invited  to  attend 
the  meeting.  This  meeting  will  focus 
solely  on  technical  aspects  of  the  Host 
System  specification. 

The  DATES  section  is  coirected  to  read 
as  follows: 

DATES:  Comments  on  the  specification 
must  be  received  on  or  before  March  15, 
1997  Comments  addressing  intellectual 
property  issues  must  be  received  on  or 
before  .March  15.  1997  The  general 
meeting  on  this  subject  is  being  planned 
for  January'  31,  1997,  in  Washington. 
DC.  Interested  parties  may  submit 
questions  by  lanuary  17,  1997.  which 
will  be  considered  for  incorporation 
into  the  meeting  presentation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terr>'  Goss  (202)  268-3757. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
|FR  Doc.  97-249  Filed  1-6-97.  8:45  ami 
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Information  Based  Indicia  Program 
Interim  Product  Submission 
Procedures 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  proposed  prot:edures 

with  request  for  comments. 

SUMMARY:  There  are  approximately  15 
million  postage  meters  in  use  in  the 
United  States,  which  collectively 
account  for  approximately  $20  billion  in 
postal  revenue  aniuially.  For  several 
years  the  Postal  Service  has  been 
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actively  pursuing  a  solution  of  the 
problem  of  inadequate  postage  meter 
sec;urity.  To  respond  to  the  threat  of 
fraudulent  use  of  meters  hv  physical 
tampering,  the  Postal  Ser\  ice  intends  to 
decertify  and  remove  from  tlie  market, 
in  risk-driven  phases,  all  mechanical 
and  electro-mechanical  postage  meters. 
Another  prohlem  thf  Postal  Service  has 
faced  is  that  currently  availahle  meter 
indicia  are  susceptible  to  counterfeiting. 
The  Postal  Service  is  exploring  using 
current  technology  special  purpose 
units  such  as  i  ornputers  and 
independent  printers  to  provide  prepaid 
postage.  This  notice  describes  interim 
product  submission  prot:edures  for  the 
Information  Based  liulicia  Program 
(IBIP)  which  the  Postal  Service  is 
developing  to  support  these  corrective 
efforts. 

DATES:  Comments  on  the  proposed 
procedures  nuist  be  received  on  or 
before  ["ebruarv  6,  1997, 
ADDRESSES:  Copies  of  the  all  draft 
specifications  published  to  date  under 
the  Information  Based  Indicia  Program 
may  be  obtained  from:  Terry  Goss, 
United  States  Postal  Ser\  ice,  475 
L'Enfanl  Plaza  SVV.  Room  843f), 
Washington,  DC  202fi()-6807,  (202)- 
268-3757.  Mail  or  deliver  written 
comments  to:  Manager.  Retail  Systems 
and  Equipment.  United  States  Postal 
Service.  475  LEnfant  Plaza  SVV,  Room 
8430.  Washington  DC  20260-6807. 
Copies  of  all  written  comments  may  be 
inspected  and  photocopied  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  above  address, 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Goss.  (202)  268-3757, 
SUPPLEMENTARY  INFORMATION:  The 
Information  Based  Indicia  Program 
(IBIP)  is  a  Postal  .Servu  v  initiative 
supporting  the  development  and 
implementation  of  a  new  form  of 
postage  indicia.  The  Postal  Service 
envisions  that  the  new  indicium 
standard  may  eventually  support  new  or 
existing  products  and  services.  Specifu: 
produf:ts  and  services  have  not  been 
determined.  An  IBIP  indicium  (Federal 
Register  Volume  61  .Number  128 
Tuesday,  July  2.  1996)  substitutes  for  a 
postage  stamp  or  a  postage  meter 
imprint  as  evidence  of  the  fact  that 
postage  has  been  paid  on  mai![)ieces.  An 
IRIP  Postal  Security  Device  indicium 
(Federal  Regi.ster  Volunit;  61  Number 
128  Tuesday,  July  2,  1916)  provides 
cryptographic  signature,  financial 
a(. counting,  indicium  creation,  device 
authorization,  and  audit  fun(,1ions.  An 
IBIP  Host  System  indicium  (Federal 
Register  Volume  61  Number  209 
Monday.  October  28.  1996)  creates  the 
indicium  using  data  provided  by  the 


Postal  Security  Device  and  the  user, 
supports  communications  with  the 
vendor's  infrastructure,  provides  a  user 
interface,  employs  current  postage  rates. 
supports  use  of  standartiized  addresses. 
and  maintains  records  regarding  host 
system  use. 

The  goal  for  IBIP  is  to  provide  an 
environment  in  which  customers  can 
apply  postage  through  new  technologies 
that  improve  postal  revenue  security. 
This  requires  a  new  form  of  postage 
indicia  and  the  adoption  of  standards  to 
facilitate  industry  investment  and 
product  development. 

The  manufacture  and  use  of  postage 
meters  is  governed  by  Postal  Service 
regulations  (see  39  CFR  Part  501: 
Domestic  Mail  Manual  P030)  With  the 
development  of  new  proposed 
specifications  under  the  IBI  Program 
that  increases  product  security  along 
with  integrating  advances  in  technology. 
a  new  approach  to  product  submission 
is  required.  This  new  interim  approach 
for  product  submission  procedures 
covers  product/devices  intended  to 
meet  IBIP  specifications.  Please  note 
this  proposed  procedure  applies  to 
product  service  providers  of  IBI 
products/devices.  It  does  not  apply  to 
users  of  IBI  product/de\  ices  nor 
producers  of  mail  bearing  the  IBI  as  a 
form  of  evidence  of  postage. 

As  explained  in  detail  below,  there 
are  nine  steps  proposed  for  the  Interim 
IBIP  product  submission  process.  These 
steps  are  entitled:  (1)  Letter  of  Intent,  (2) 
Non-Disclosure  Agreements.  (3)  Concept 
of  Operations,  (4)  Documentation 
Requirement,  (5)  Vendor  Infrastructure 
Flan,  (6)  Product  Submission/Testing. 
(7)  Vendor  Infrastructure  Testing,  (8) 
Field  Test  (Beta)  Approval  (Limited 
Distribution),  and  (9)  Vendor/Product 
Approval  (Full  Distribution). 

The  proposed  Interim  IBIP  product 
submission  procedures  IDraft]  include 
nine  steps: 

A.  Letter  of  Intent 

1,  The  vendor  must  submit  a  letter  of 
intent  to  the  Manager.  Retail  Systems 
and  Equipment  (RSE),  United  States 
Postal  Service,  47,"^  L'Enfant  Plaza  SW, 
Room  8430,  Washington  DC:  20260- 
6807.  Include  in  this  letter  of  intent  (a) 
Date  of  correspondence,  (b)  Name  and 
address  of  parties  involved  in  the 
proposal:  manufacturer,  assembly, 
distribution,  and  management  of  the 
product/device,  (c)  Name  and  phone 
number  of  official  point  ofi;ontact  for 
each  company  identified,  (d)  Proposed 
manufacturers'  business  qualifications 
(i.e.,  certifications  and  representations, 
proof  of  ability  to  be  responsive  and 
responsible),  (e)  a  product/device 
concept  narrative,  (f)  a  vendor 


infrastructure  concept  narrative,  and  (g) 
the  target  Postal  Service  market  segment 
the  proposed  IBIP  product/device  is 
envisioned  to  serve. 

2.  The  vendor  must  submit  with  the 
letter  of  intent  a  proposed  IBIP  product/ 
device  development  plan  of  actions  and 
milestones  (POA&M)  with  a  start  date 
coinciding  with  the  date  of  the  letter  of 
intent. 

B.  Non-Disclosure  Agreements 

The  vendor  must  sign  non-di.sclosure 
agreements  with  the  Postal  Service  and 
its  agents.  These  agreements  are 
intended  to  assure  confidentiality  and 
fairness  in  business. 

C.  Concept  of  Operations 

The  vendor  must  submit  a  "Concept 
of  Operations"  (CONOPS)  that  discusses 
at  a  moderate  level  of  detail  the  features 
and  u.sage  conditions  for  the  proposed 
product/device.  Vendors  should  provide 
five  hard  copies  and  one  electronic  copy 
on  a  PC-formatted  3.5"  floppy  disk.  The 
CONOPS  should  cover  the  following 
areas  at  a  minimum: 

1.  System  Overview 

(a)  Concept  Overview/Business  Model 

(b)  Concept  of  Production 

Administration 

(c)  PC  Postage  System  (hardware/ 

software) 

(1)  Features 

(2)  Components 

(d)  Product  Lifecycle  Overview 

(e)  Adherence  to  Industry  Standards 

2.  Proposed  PC  Postage  System 
Components — Details 

(a)  Postal  Security  Device  Features  and 

Functions 

(b)  Host  System  Features  and  Functions 

(c)  Other  components  required  for 

normal  use  conditions 

3.  Proposed  PC  Postage  Product 
Lifecycle 

(a)  Manufacture 

(b)  USPS  c;ertification  of  product/device 

(c)  Production 

(d)  Distribution 

(e)  Product/device  licensing  and 

registration 
(0  Initialization 
(g)  Product/Device  Authorization  and 

Installation 
(h)  Postage  Value  Download  (PVD) 

process 
(i)  Product  audits  (Device  and  Host 

System) 
(j)  Inspections  (print  quality  assurance) 
(k)  Device/Product  Withdrawal/ 

Replacement 

(1)  Overall  process 

(2)  Product  failure/malfunction 
procedures 
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(I)  Scrapped  device  process 
4.  Finance  Overview 

(a)  Customer  account  (lock  box) 

management 

(1)  Coupon  acquisition 

(2)  Payment 

(3)  Statement  of  Account 

(4)  Refund 

(b)  Individual  product  finance  account 

management 

(1)  Postage  Value  Download 

(2)  Refund 

(c)  Daily  account  reconciliation 

(1)  Vendor  reconciliation 

(2)  USPS  detailed  transaction 
reporting 

(d)  Periodic  summaries 

(1)  Monthly  reconciliation 

(2)  Other  reporting 

5.  Interfaces 

(a)  Communications  and  message 

interfaces  with  Postal  Infrastructure 

(1)  PVDs 

(2)  Scanning  Support 

(3)  Support  for  Mailpiece  spoils 

(4)  Refunds 

(5)  Inspections  (print  quality 
assurance) 

(6)  Product  Audits 

(7)  Lost  or  Stolen  Procedures 

(b)  Communications  and  me.ssage 

interfaces  with  USPS  financial 
institutions 

(1)  Postage  refill 

(2)  Daily  Account  reconciliation 

(3)  Deposit  slip  management 

(4)  Refunds 

(c)  Communications  and  message 

interfaces  with  Customer 
Infrastructure 

(1)  Key  Management 

(2)  Product  Audits  (Device  and  Host 
System) 

(3)  Inspections  (print  quality 
assurance) 

(d)  Message  Error  Detection  and 

Handling 

6.  Technical  Support  and  Customer 
Service 

(a)  User  Training  and  Support 

(bl  Software  Configuration  Management 

(CM)  and  update  procedures 
(c)  Hardware  CM  and  update  procedures 

7  Other 

(a)  Postal  Rate  Change  Procedures 

(b)  ZIP+4  CD  updates 

(c)  Physical  Security 

(d)  Personnel  Security 

Appendix  A  Security  Features 

The  CONOPS  must  be  accompanied 
by  substantiated  market  analysis 
supporting  the  target  Postal  Service 
market  segment  the  proposed  IBIP 
product/device  is  envisioned  to  serve  as 
identified  in  the  Letter  of  Intent. 


D.  Documentation  Requirements 

1.  The  vendor  must  subniit  to  the 
Postal  Service  a  detailed  design 
document  of  the  produtl'device.  FIPS 
140-1  Appendix  A  provides  r,  checklist 
summary  of  documentation 
requirements  for  the  FIPS  140-1 
standard.  Additionally,  the  Postal 
Service  requires  design  dof.umentation 
which  includes,  but  is  not  limited  to. 
the  following: 

(a)  Full  source  code  of  all  software 

involved  in  the  IBIP  Postal  Security 
Device  and  the  IBIP  Host  System. 

(b)  Operations  manuals  for  product 

usage. 

(c)  Interface  description  documents  for 

all  proposed  communications 
interfaces, 

(d)  Maintenance  manuals, 

(e)  Schematics, 

(f)  Product  initialization  procedures, 

(g)  Finite  state  machine  models/ 

diagrams, 
(h)  Block  diagrams, 
(i)  Security  features  descriptions,  and 
(j)  Cryptographic  operations 
descriptions. 

Detailed  references  for  much  of  this 
documentation  is  listed  in  FIPS  140-1 
Appendix  A.  The  Postal  Service  will 
determine  the  number  of  copies  needed 
of  the  aforementioned  documentation 
based  on  review  of  the  CONOPS. 

2.  The  vendor  must  submit  a  test  plan 
that,  if  passed  by  a  product/device, 
provides  compliance  by  the  product/ 
device  with  all  Postal  Service 
requirements  and  FIPS  140-1 
requirements,  as  applicable  to  IBIP.  The 
test  plan  must  list  the  parameters  to  be 
tested,  test  equipment,  procedures,  test 
.sample  sizes,  and  test  data  formats. 
Also,  the  plan  must  include  detailed 
descriptions,  specifications,  design 
drawings,  schematic  diagrams,  and 
explanations  of  the  purposes  for  all 
special  test  equipment  and  non- 
standard or  non-commercial 
instrumentation.  Finally,  this  test  plan 
must  include  a  proposed  schedule  of 
major  test  milestones. 

E.  Vendor  Infrastructure  Plan 

The  Vendor  must  submit  a  Vendor 
Infrastructure  Plan  which  describes  how 
you  will  meet  or  enforce  the  proces.ses 
and  procedures  described  in  your 
concept  of  operations.  This  includes  but 
is  not  limited  to  a  detailed  description 
of  all  Information  Based  Indicia  Program 
and  Postal  Service  related  operations, 
computer  sy.stems.  and  interfaces  with 
both  customers  and  the  Postal  Service 
that  the  vendor  shall  use  in 
manufacturing,  producing,  distribution, 
customer  support,  product/device  life 
cycle,  inventory  control,  print 


readability  quality  assurance,  and 
reporting  on  IBIP  product/devices. 

F.  Product  Submission/l'esting 

1   The  vendor  must  submit,  of  e.u  h 
product/device  requested  !nr  approval,  a 
minimum  of  five  combinations  of  each 
product/device  to  the  Postal  Service  for 
evaluation  and  review   The  vendor  must 
provide  directly,  or  throiigfi  lease  or 
rental,  any  equipment  required  for  use 
in  conjunction  with  the  proposed 
product/device  needed  to  represent 
usage  conditions  as  proposed  in  tht- 
CONOPS  (see  section  C). 

2.  The  vendor  must  supply  the  Postal 
Service  with  sample  mailpieces  that 
repre.sent  the  range  of  impression  styles 
possible  (including  Ad  plates)  anel 
envelop  (size)  types,  envelop  (paper; 
types,  envelop  colors,  and  envelop 
styles  acceptable  to  the  IBIP  product' 
device  submitted  for  testing.  Separate 
sample  mailpieces  from  each  printer 
driver  supported  by  the  IBIP  product/ 
device  will  be  required  Quantities  of 
sample  mailpieces  required  for  testing 
will  be  determined  bv  the  Postal  Service 
based  on  product/device  characteristics. 

3,  The  vendor  must  submit 
simultaneously  to  IBIP  product/device 
submission  to  the  Postal  Serv  ice  the 
identical  IBIP  product/device  lo  a 
laboratory'  accredited  under  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  for  product/device 
FIPS  140-1  certification,  as  applicable. 
Upon  completion  of  this  evaluation,  the 
Postal  Service  requires  the  following  be 
forwarded  directly  from  the  accredited 
laboratory  to  the  Manager.  Retail 
Systems  &  Equipment  for  review 

(a)  A  copy  of  letter  of 
recommendation  to  the  National 
Institute  of  Standards  and  Te(  hnoiogy 
(NIST)  of  the  United  States  of  .America. 

(b)  Copies  of  all  proprietary  and  non- 
proprietary reports  and 
recommendations  generated 

(c)  A  copy  of  NIST  issued  certificate 
Additional  Security  Testing  .Note;  The 

Postal  Service  reserves  the  right  to 
require  or  conduct  additional 
examination  and  testing  at  any  time, 
without  cause,  of  an\  IBIP  product/ 
device  submitted  to  the  Postal  Service 
for  approval  or  approved  by  the  Postal 
Ser\'ice  for  manufacture  and 
distribution 

G.  Vendor  Infrastructure  Testing 

1.  Testing,  of  ail  reporting 
requirements,  including  Postal  Service/ 
customer  licensing  supporl.  IBIP 
product/device  status  activity  reporting, 
total  IBIP  product/device  population 
inventory,  irregularity  reporting,  lost 
and  stolen  reporting,  financial 
transaction  reporting,  account 
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retonciliafion,  digital  certificate 
acquisition,  product  initialization, 
cryptographic  i(.Hv  changes,  rate  table 
changes,  print  quality  assurance,  device 
authorization,  device  audit,  product 
audit,  and  remote  inspections  must  be 
achieved  by  vendors  prior  to  any 
product/device  approval  for 
distribution, 

2.  Testing  of  these  activities  and 
functions  includes  computer  based 
testing  of  all  interfaces  with  the  Postal 
Service  including  but  not  limited  to  the 
following: 

a.  Product  Manufacture  and  Life  Cycle 
(including  leased,  unleased,  new 
meter  stock,  installation,  withdrawal, 
replacement,  key  management,  lost, 
stolen,  and  irregularity  reporting) 

b  Product  Distribution  and 
Initialization  (including  device 
authorization,  product  initialization, 
cxistomer  authorization,  and  product 
maintenance) 

c.  Licensing  (including  license 
application,  license  update  and 
license  revocation) 

d.  Finance  (including  lock  box  account 
management,  individual  product 
financial  accounting,  refunds,  daily 
summary  reports,  daily  transaction 
reporting,  and  monthly  summary 
reports) 

e.  Audits  and  Inspections 

3.  The  vendor  mu.st  complete  an  IBIF 
Product/Device — Vendor 
Infrastructure — Financial  Institution — 
USPS  Infrastructure  (ALPHA)  Test 
involving  all  entities  in  the  proposed 
architecture;  at  a  minimum  this 
includes  the  proposed  IBIP  product/ 
device.  Vendor  Infrastructure,  financial 
institution  and  USPS  Infrastructure 
systems  and  interfaces.  ALPHA  testing 
is  intended  to  demonstrate  the  proposed 
IBIP  produci/devices'  utility, 
functionality  and  compatibility  with 
other  systems,  and  may  be  conducted  in 
a  laboratory  environment. 

Vendor  Infrastructure  Testing — 
(ALPHA)  Test  Note:  The  Postal  Service 
r«serves  the  right  to  require  or  conduct 
additional  examination  and  testing  at 
any  time,  without  cause,  of  any  Vendor 
Infrastructure  system  supporting  an  IBIP 
product/device  approved  by  the  Postal 
Service  for  manufacture  and 
distribution.  Initial  Vendor 
Infrastructure  testing  and  (ALPHA) 
testing  schedules  will  be  supported  at 
the  convenience  of  the  Postal  Service.  In 
addition,  as  all  IBIP  products/devices 
will  have  to  conform  to  the  Produd/ 
Infrastructure  specs,  vendors  are  also 
strongly  encouraged  to  initiate  dialogue 
regarding  systems  specifications  witfi 
the  Postal  Service  at  the  earliest  possible 
date. 


H.  Field  Test  (BETA)  Approval  (Limited 
Distribution) 

1.  The  vendor  will  submit  a  proposed 
Field  Test  (BETA)  Test  Plan  identifying 
test  parameters,  product/device 
quantities,  geographic  location,  test 
participants,  test  duration,  test 
milestones,  and  product  recall  plan  (if 
needed).  The  purpose  of  the  BETA  test 
is  to  demonstrate  the  proposed  IBIP 
product/devices'  utility,  functionality 
and  compatibility  with  other  systems  in 
a  real-world  environment.  The  BETA 
test  will  employ  available 
communications  and  interface  with 
current  operational  systems  to  conduct 
all  IBIP  functions.  The  Manager,  Retail 
Systems  &  Equipment  will  determine 
acceptance  of  vendor  proposed  BETA 
Test  Plans  based  on.  but  not  limited  to, 
assessed  risk  of  product/device, 
product/device  impact  on  Postal  Service 
operations,  and  requirements  for  Postal 
Service  resources. 

2.  The  vendor  has  a  duty  to  report 
security  weaknesses  to  the  Postal 
Service  to  ensure  that  each  product/ 
device  model  and  every  product/device 
in  service  protects  the  Postal  Service 
against  loss  of  revenue  at  all  times.  A 
grant  of  F'ield  Test  Approval  (FTA)  does 
not  constitute  an  irrevocable 
determination  that  the  Postal  Service  is 
satisfied  with  the  revenue-protection 
capabilities  of  the  product/device.  After 
approval  is  granted  to  manufacture  and 
distribute  a  product/device,  no  change 
affecting  the  basic  features  or  safeguards 
of  a  product/device  may  be  made  except 
as  authorized  or  ordered  by  the  Postal 
Service  in  writing  from  the  Manager, 
Retail  Systems  A  Equipment. 

1.  Vendor/Product  Approval  (Full 
Distribution) 

1.  Upon  receipt  of  the  final  certificate 
of  evaluation  from  the  national 
laboratory,  and  after  obtaining  positive 
results  of  internal  testing  of  the  product/ 
device,  successful  completion  of  vendor 
infrastructure  testing,  ALPHA  testing, 
and  demonstration  of  limited 
distribution  activities  (BETA  testing), 
the  submitted  product/device,  vendor 
infrastructure  and  vendor/manufacturer 
qualification  requirements  will  be 
administratively  reviewed  for  final 
approval.  Note:  Copies  of  Draft  39  Code 
of  Federal  Regulation  Part  502 
containing  IBIP  Vendor/Manufacturer 
qualification  requirements  are  available 
by  contac-ting  Terry  Goss  at  (202)  268- 
3757. 

2.  The  Postal  Service  may  require  at 
any  time,  that  models/versions  of 
approved  products/devices,  and  the 
design  and  use  manuals  and 
specifications  applicable  to  such 


product/devices  and  any  revisions 
thereof  be  deposited  with  the  Postal 
Service. 

It  is  emphasized  that  this  propo.sed 
procedure  is  being  published  for 
comments  and  is  subject  to  final 
definition.  Although  exempt  from  the 
notice  and  comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553b(c))  regarding  proposed  rulemaking 
by  39  U.S.C.  410(a),  the  Postal  Service 
invites  public  comments  on  the 
proposed  procedures. 
Stanley  F.  Mires, 
Ch  ief  Con  nsel.  Legislative. 
(FR  Doc.  97-256  Filed  1-6-97;  8:45  ami 

BILUNG  CODE  7710-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Biovail  Corporation 
International,  Common  Stock,  $0.01 
Par  Value)  File  No.  1-11145 

December  31,  1996. 

Biovail  Corporation  International 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2{d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("AMEX"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  has 
complied  with  Rule  18  of  the  AMEX  by 
filing  with  the  AMEX  a  certified  copy  of 
preambles  and  resolutions  adopted  by 
the  Company's  Board  of  Directors 
authorizing  the  withdrawal  of  its 
security  from  listing  on  the  Amex  and 
by  setting  forth  in  detail  the  reasons  for 
such  proposed  withdrawal,  and  the  facts 
in  support  thereof.  The  Security  of  the 
Company  has  been  listed  for  trading  on 
the  New  York  Stock  Exchange,  Inc. 
("NYSE")  effective  December  11,  1996. 
In  making  the  decision  to  withdraw  the 
Security  from  listing  on  the  AMEX,  the 
Company  considered  the  increase 
visibility  of  the  Company's  shares  from 
being  listed  on  the  NYSE  and  the  wishes 
of  institutional  shareholders. 

Any  interested  person  may,  on  or 
before  January  22,  1997,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549.  facts 
bearing  upon  whether  the  application 
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has  been  made  in  accordance  with  the 
rules  of  the  exchange.s  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

|FR  Doc,  97-240  Filed  1-6-97;  8;45  ami 
BILUNG  CODE  801(M>t-M 


[Rel.  No.  IC-22425;  International  Series 
Release  No.  1041;  812-10184] 

Canadian  Imperial  Holdings  Inc.; 
Notice  of  Application 

December  .31,  199b 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  .Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Canadian  Imperial  Holdings 
Inc. 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  that  v.'ould 
exempt  applicant  from  all  provisions  of 
the  Act. 

SUMMARY  OF  APPUCAT10N:  Applicant 
requests  an  order  that  would  permit  it 
to  sell  certain  debt  securities  and  use 
the  proceeds  tc  finance  the  business 
activities  of  its  parent  company, 
Canadian  Imperial  Bank  of  Commerce 
("CIBC"),  and  certain  companies 
controlled  by  CIBC. 

FILING  DATE:  The  applicant  was  filed  on 
June  6.  1996  and  was  amended  on 
December  20,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  n 
copy  of  the  rec|uest.  personally  or  bv 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  27,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicani,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 


ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  425  Lexington  Avenue,  9th 
Floor.  New  York.  New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  A.  Buescher.  Staff  .Attorney,  at 
(202)  942-057.3,  or  Alison  E.  Baur. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC  s 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Delaware 
corporation  formed  in  December.  1981. 
All  of  applicant's  outstanding  voting 
securities  are  owned  by  CIBC.  CIBC.  a 
diversified  financial  institution 
governed  by  the  Bank  Act  (Canada), 
provides,  directly  and  through  its 
subsidiaries,  a  broad  range  of  personal, 
commercial,  investment,  and  corporate 
banking  services  for  its  customers 
throughout  the  world.  CIBC  Inc.  ("CI") 
is  a  wholly-owned  subsidiary  of 
applicant  that  engages  in  the  business  of 
making  loans  primarily  to  commercial 
and  industrial  companies,  real  estate 
related  loans  and  lease  activities,  and 
loans  to  depository  institutions  and 
foreign  governments.  CIBC  Leasing  Inc.. 
also  a  wholly-owned  subsidiary  of 
applicant,  engages  in  commert:ial 
leasing  activities,  primarily  equipment 
leases  to  manufacturing  companies. 

2.  In  addition  to  owning  CI  and  CIBC 
Leasing  Inc.,  applicant  acts  as  a  holding 
company  for  CIBC's  LInited  States 
subsidiaries  ("U.S.  Subsidiaries"). 
Applicant  also  engages  in  financing 
activities  and  provides  funds  for  CIBC, 
CI.  CIBC  Leasing  Inc..  and  the  U.S. 
Subsidiaries  (collectively,  the  "CIBC 
Eintities'  ).  Applicant  proposes  to  obtain 
funds  through  the  offer  and  sale  of  its 
debt  securities  in  the  United  States  and 
in  overseas  markets,  and  to  lend  the 
proceeds  to  the  CIBC  Entities. 

3.  Due  to  the  nature  of  the  debt 
markets,  applicant  may  borrow  in 
amounts  exceeding  the  amoimts 
required  by  the  CIBC  Entities  at  any 
given  time.  However,  at  least  85%  of  the 
cash  or  c^sh  equivalents  raised  by 
applicant  through  the  sale  of  debt 
securities  will  be  loaned  to  the  CIBC 
Entities  as  soon  as  practicable,  but  in  no 
event  later  than  six  months  after 
applicant's  receipt  of  such  cash  or  cash 
equivalents.  Amounts  that  are  not 
loaned  to  the  CIBC  Entities  will  be 
invested  in  government  securities, 
securities  of  CIBC.  CI  or  a  company 


controlled  bv  CIBC  (or.  in  the  case  of  a 
partnership  or  joint  venture,  the 
se(;urities  of  the  partners  or  participants 
in  the  joint  venture),  debt  .securities 
(inrluding  repurchase  agreements) 
which  are  exempted  from  the  provisions 
of  the  Securities  Act  of  1933  (the 
"Securities  Act")  by  section  3(a)(3)  of 
the  Securities  Art,  or  equity  securities  of 
unaffiliated  companies  in  an  amount 
that  does  not  exceed  4%  of  applicants 
assets. 

4.  .Any  issuance  of  debt  securities  by 
applicant  will  be  guaranteed 
unconditionally  by  CIBC  as  to  the 
payment  ot  principal,  interest,  and 
premium  on  the  securities  if  any  (the 
"Guarantee"),  in  accordance  with  rule 
3a-5(a)(l).  The  Guarantee  will  provide 
each  holder  of  appliaTnfs  debt 
securities  a  direct  right  of  action  against 
CIBC  to  enforce  CIBC  s  obligations 
under  the  Guarantee  without  first 
proceeding  against  applicant 

Applicant's  Legal  Analysis 

1.  Applicant  requests  relief  under 
section  6(c)  of  the  Art  for  an  exempticn 
from  all  provisions  of  the  Act.  The 
Commission  has  determined  that  it  is 
appropriate  to  exempt  a  finance 
subsidiary  from  all  provisions  of  the  Act 
where  the  primiirv  purpose  of  the 
finance  subsidiary  is  to  finance  the 
business  operations  of  its  parent  or 
other  subsidiaries  controlled  by  its 
parent  and  where  any  purchaser  of  the 
finance  subsidiary's  .securities 
ultimatelv  looks  to  the  parent  for 
repayment  and  not  tn  t.hp  finance 
subsidiarv.' 

2.  Rule'3a-5(b)(3)(i)  in  relevant  part 
defines  a  "company  controlled  by  the 
parent  company"  to  be  a  corporation, 
partnership,  or  joint  venture  that  is  not 
considered  an  investment  company 
under  s^^ction  3(a)  or  that  is  exc:epted  or 
exempted  by  order  from  the  definition 
of  in\estment  company  b\  <^^^fif)^  3(b) 
or  by  the  rules  and  regu'ations  under 
section  3(a).  Certain  of  the  LIBC  Entities 
do  not  fit  within  the  techni<.nl  definition 
of  "companies  controlled  bv  the  p.irent 
company"  because  the\  derive  their 
non-investment  company  status  from 
section  3fc)  of  the  Act. 

3.  In  the  relen.se  adopting  rule  3a-5, 
the  Commission  stated  that  it  may  !« 
appropriate  to  grant  exemptive  relief  to 
the  finance  subsidiary  of  a  section  3(c) 
i.ssuer.  hut  only  on  a  case-bv-case  basis 
upon  an  examination  o'  ai!  relevant 


■  Invpsimi-ni  Company  Act  Rtleast-  No.  14275 
(Dec.  14   ',96A,  (rpieasr  aooptinf,  rulp  3a-5  under 
thp  .*cli  Ri  ip  :ia-5  provides  an  exemption  from  the 
definilion  of  invpsltnenl  company  for  certain 
companies  or)ianiiU.'il  primarily  to  nuance  the 
bu.<iiness  oppralion.-;  of  their  parent  companies  or 
companies  controlled  by  their  parent  companies 
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facts.  AccordinK  to  the  adopting  release. 
the  concern  was  that  a  company  may  be 
considered  a  non-investment  company 
for  the  purposes  of  the  Act  under 
section  3(c)  and  still  be  en^aged 
primarily  in  investment  company 
activities.  Applicant  states  that  none  of 
the  CIBC  Entities  to  which  applicant 
may  loan  money  are  engaged  primarily 
in  investment  company  activities.  In 
addition,  if  CIBC  issued  the  securities 
that  are  to  be  issued  by  applicant  and 
use  the  proceeds,  none  of  the  CIBC 
Entities  would  be  subject  to  regulation 
under  the  Act.  While  CIBC  has  chosen 
instead  to  use  applicant  as  a  financing 
vehicle,  the  Guarantee  ensures  that 
holders  of  applicant's  securities  will 
hove  direct  access  to  CIBC's  credit. 

4.  Under  rule  3a-5(a)(6).  a  finance 
subsidiary  may  only  invest  in 
government  securities,  securities  of  its 
parent  company  or  a  company 
controlled  by  its  parent  company,  or 
debt  securities  e.xempt  under  section 
J(a)(.1)  of  the  Securities  Act.  Applicant 
intends  to  invest  in  equity  securities  of 
unaffiliated  companies  in  an  amount 
that  does  not  exceed  4%  of  its  assets. 
.Applicant  will  hold  such  securities  due 
to  non-U. S.  tax  constraints  applicable  to 
CIBC.  Applicant's  primary  purpose, 
however,  will  continue  to  be  the 
financing  of  the  business  operations  of 
CIBC  and  companies  controlled  by 
CIBC.  In  addition,  purchasers  of 
applicants  debt  securities  will  receive 
disclosure  documents  that  make  clear 
that  such  purchasers  should  ultimately 
look  to  CIBC  for  repayment  pursuant  to 
CIBC's  guarantee.  Thus,  applicant 
asserts  that,  because  neither  its  structure 
nor  its  mode  of  operation  will  resemble 
that  of  an  investment  company,  the 
holders  of  applicant's  se<;urities  will  not 
rely  on  applicant's  management  of 
securities  issued  by  unaffiliated 
companies. 

5.  Section  6(c)  provides,  in  relevant 
part,  that  the  SEC  may,  conditionally  or 
uiu.onditionally.  by  order,  exempt  any 
person  or  class  of  persons  from  any 
provision  of  the  Act  or  from  anv  rule 
thereunder,  if  such  exemption  is 
necessary  or  appropriate  in  the  publii: 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policv 
and  provisions  of  the  Act.  Applicant 
submits  that  the  relief  requested 
satisfies  the  section  6(c)  standard. 

Applicant's  Condition 

Applicant  agrees  that  any  order  issued 
on  this  application  shall  be  subject  to 
the  following  condition: 

.Applicant  will  comply  with  all  of  the 
provisions  of  rule  :}a-5  under  the  Act, 
except;  (a)  applicant  will  be  permitted 


to  invest  in  or  make  loans  to 
corporations,  partnerships,  and  joint 
ventures  that  do  not  meet  the  portion  of 
the  definition  of  "company  controlled 
by  the  parent  company  "  in  rule  3a- 
5(b)(3)(i)  .solely  because  they  are 
excluded  from  the  definition  of 
investment  company  by  section  3(c)  (1), 
(3),  (4).  (6).  or  (7),  provided  that  any 
such  entity  excluded  from  the  definition 
of  investment  company  pursuant  to 
section  3(c)(1)  will  only  engage  in 
lending,  leasing  or  related  activities 
(such  as  entering  into  credit  derivatives 
to  manage  that  credit  risk  exposures  of 
its  lending  and  leasing  activities)  and 
will  not  be  structured  solely  as  a  means 
of  avoiding  regulation  under  the  Act. 
and  provided  further,  tliat  any  such 
entity  excluded  from  the  definition  of 
investment  company  pursuant  to 
section  3(c)(6)  of  the  Act  will  not  be 
engaged  primarily,  directly  or 
indirectly,  in  one  or  more  of  the 
businesses  described  in  .section  3(c)(5) 
of  the  Act;  and  (b)  applicant  will  be 
permitted  to  invest  in,  reinvest  in,  own, 
hold,  or  trade  in  equity  securities  of 
unaffiliated  companies  with  a  purchase 
price  not  in  excess  of  $200  million  (or 
any  higher  amount  not  in  excess  of  4% 
of  applicant's  assets). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McKarland, 

Deputy  Secretary. 

(FR  D<x    97-;i39  Filed  1-6-97;  8:45  am| 
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[Investment  Company  Act  Release  No. 

22421;  811-7069] 

Senior  High  Income  Portfolio  II,  Inc.; 
Notice  of  Application 

December  30,  1996. 

AGEIMCY:  Securities  and  Exchange 

Commission  ( 'SEC"). 

ACTION:  Notice  of  Application  for 

Deregist ration  under  the  Investment 

Company  Act  of  1940  (the  "Act  "). 

APPLICANT:  Senior  High  Income  Portfolio 
II,  Inc. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  Hifl  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
cea.sed  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  October  8,  1996  and  amended  on 
December  13,  1996. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing, 
interested  persons  may  request  a 


hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  reque,sts  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  24,  1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D,C.  20549, 
Applicant,  800  Scudders  Mill  Road, 
Plainsboro,  New  Jersey  08536. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  L.  Knisely,  Staff  .Attorney,  at 
(202)  942-0517.  or  Alison  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end,  non- 
diversified  management  investment 
company  organized  as  a  Maryland 
corporation.  On  July  19,  1993,  applicant 
filed  a  Notification  of  Registration  on 
Form  N-8A  pursuant  to  section  8(a)  of 
the  Act  and  a  registration  statement  on 
Form  N-2  under  the  Act  and  the 
Securities  Act  of  1933.  The  registration 
statement  became  effective  on 
Septembepl7,  1993,  and  applicant 
commenced  the  initial  public  offering 
the  same  day. 

2.  On  IDecember  6,  1995,  applicant's 
board  of  directors  approved  an 
Agreement  and  Plan  of  Merger  (the 
"Plan")  whereby  applicant  would 
transfer  its  assets  to  Senior  High  Income 
Portfolio,  Inc.  ("SHIP  I"),  a  registered 
closed-end  management  investment 
company,  in  exchange  for  shares  of 
SHIP  I.  Pursuant  to  rule  17a-8  under  the 
Act,'  applicant's  board  of  directors 
determined  that  the  proposed 
reorganization  was  in  the  best  interest  of 
applicant  and  that  the  interests  of  the 
existing  shareholders  would  not  be 


'  Rule  17a-8  provides  an  exemption  fn)m  section 
17(a)  of  the  Act  for  certain  reorganizations  ,imong 
registered  investment  companies  thai  may  be 
affiliated  persons,  or  affiliated  person.s  of  .in 
affiliated  person,  solely  by  reason  of  h.iving  a 
common  investment  advisor,  lonimon  diroclors, 
and/or  common  officers 
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diluted  as  a  result  of  the  proposed 
reorganization. 

3.  In  approving  the  Plan,  the  directors 
identified  certain  benefits  which  were 
likely  to  result  ft-om  the  reorganization. 
It  was  anticipated  that  the  applicant's 
shareholders  would  remain  invested  in 
a  closed-end  fund  with  investment 
objectives  and  policies  virtually 
identical  to  those  of  applicant,  and 
applicant's  shareholders  would  also 
benefit  from  a  reduced  overall  operating 
expense  ratio  based  on  the  combined 
assets  of  the  surviving  fund  and  from 
greater  efficiency  and  flexibility  in 
portfolio  management. 

4.  On  December  29,  1995,  applicant 
filed  a  proxy  statement  with  the  SEC 
that  was  declared  effective  on  February 
5,  1996  and  distributed  to  shareholders 
on  or  about  February  5,  1996.  In 
addition  to  solicitation  by  mail,  certain 
agents  of  applicant  solicited  shareholder 
proxies  by  telephone.  Applicant's 
shareholders  approved  the  Plan  at  a 
special  meeting  held  on  March  14,  1996. 

5.  Pursuant  to  the  Plan,  on  April  15, 
1996,  applicant  transferred  all  of  its 
assets  and  liabilities  to  SHIP  I.  Upon 
transfer,  each  share  of  applicant's 
common  stock  converted  into  the  right 
to  receive  an  equivalent  dollar  amount 
(to  the  nearest  one  ten-thousandth  of 
one  cent)  of  full  shares  of  SHIP  I 
common  stock  plus  cash  in  lieu  of  any 
fractional  shares,  computed  based  on 
the  net  asset  value  per  share  of  each  of 
applicant  and  SHIP  I. 

6.  Expenses  incurred  in  connection 
with  the  reorganization  included  proxy 
solicitation  expenses,  filing  fees,  legal 
and  audit  fees  and  printing  and  stock 
exchange  fees.  All  expenses  applicant 
incurred  in  connection  with  the 
reorganization  were  paid  by  SHIP  I  after 
the  reorganization. 

7.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders  and  no 
securities  outstanding,  and  has  no  debts 
or  other  liabilities  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  neither  engaged,  nor  proposes  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
on  its  affairs. 

9.  Applicant  filed  articles  of  merger 
with  the  State  of  Maryland  on  April  12, 
1996,  which  became  effective  on  April 
15, 1996. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary 

(FR  Doc.  97-243  Filed  1-6-97.  8:45  am] 
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[Investment  Company  Act  Release  No. 
22422:811-7131] 

Senior  Strategic  Income  Fund,  Inc.; 
Notice  of  Application 

Decemt>er  30.  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Senior  Strategic  Income 
Fund,  Inc. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f)  of  the  Act. 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  October  8,  1996  and  amended  on 
December  13,  1996. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  27,  1997,  and  should  b»e 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lavvryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicant,  800  Scudders  Mill  Road. 
Plainsboro,  New  Jersey  08536. 
FOR  FURTHER  INFOW/IATION  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attomev,  at 
(202)  942-0517,  or  Alison  E.  Baur^ 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end.  non- 
diversified  management  investment 
company  organized  as  a  Maryland 
corporation.  On  July  19,  1993,  applicant 
filed  a  Notification  of  Registration  on 
Form  N-8A  pursuant  to  section  8(a)  of 
the  Act  and  a  registration  statement  on 
Form  N-2  under  the  Act  and  the 


Securities  Act  of  1933.  The  registration 
statement  became  effective  on 
September  17,  1993,  and  applicant 
commenced  the  initial  public  offering 
the  same  day 

2.  On  December  R,  1995.  applicant's 
board  of  directors  approved  an 
Agreement  and  Plan  of  Merger  (the 
"Plan")  whereby  applicant  would 
transfer  its  assets  to  Senior  High  Income 
Portfolio.  Inc.  ("SHIP  I"),  a  registered 
closed-end  management  investment 
company,  in  exchange  for  shares  of 
SHIP  I.  Pursuant  to  rule  17a-8  under  the 
Act,'  applicant's  board  of  directors 
determined  that  the  proposed 
reorganization  was  in  the  best  interest  of 
applicant  and  that  the  interests  of  the 
existing  shareholders  would  not  be 
diluted  as  a  result  of  the  proposed 
reorganization. 

3.  In  approving  the  Plan,  the  directors 
identified  certain  benefits  which  were 
likely  to  result  from  the  reorganization. 
It  was  anticipated  that  the  applicant's 
shareholders  would  remain  invested  in 
a  closed-end  fund  with  investment 
objectives  and  policies  virtually 
identical  to  those  of  applicant,  and 
applicant's  shareholders  would  also 
benefit  from  a  reduced  overall  operating 
expense  ratio  based  on  the  combined 
assets  of  the  sur\'iving  fund  and  from 
greater  efficiency  and  fiexibility  in 
portfolio  management. 

4.  On  December  29.  1995,  applicant 
filed  a  proxy  statement  with  the  SEC 
that  was  declared  effective  on  February 
5,  1996  and  distributed  to  shareholders 
on  or  about  February  5,  1996.  In 
addition  to  solicitation  by  mail,  certain 
agents  of  applicant  soUcited  shareholder 
proxies  by  telephone.  Applicant's 
shareholders  approved  the  Plan  at  a 
special  meeting  held  on  March  14.  1996. 

5.  Pursuant  to  'he  Plan,  on  April  15. 
1996.  applicant  transferred  all  of  its 
assets  and  liabilities  to  SHIP  I.  Upon 
transfer,  each  share  of  applicant's 
common  stock  converted  into  the  right 
to  receive  an  equivalent  dollar  amount 
(to  the  nearest  one  ten-thousandth  of 
one  cent)  of  full  shares  of  SHIP  I 
common  stock  plus  cash  in  lieu  of  any 
fractional  shares,  computed  based  on 
the  net  asset  value  per  share  of  each  of 
applicant  and  SHIP  I. 

6.  Expenses  incurred  in  connection 
with  the  reorganization  included  proxy 
solicitation  expenses,  filing  fees,  legal 
and  audit  fees  and  printing  and  stock 
exchange  fees.  All  expenses  applicant 


'  Rule  1 7a-e  provides  an  exemption  from  section 
17(d)  of  the  Act  for  certain  reorj^anizations  among 
registered  investment  companies  that  ma\  be 
affiliated  [>ersnns,  or  .ifTiliated  person.-i  nf  an 
affiliated  person,  solelv  by  rca.ion  of  having  a 
common  investment  adviser,  common  directors, 
and/or  common  officers. 
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incurred  in  connection  with  the 
reorganization  were  paid  bv  SHIP  I  after 
the  reorganization. 

7.  As  of  the  date  of  the  application, 
applicant  had  no  .shareholders  and  no 
securities  outstanding,  and  has  no  debt.s 
or  other  liabilities  outstanding. 
Applicant  is  not  a  party  to  an\  litigation 
or  administrative  hearing.  Applicant  is 
neither  engaged,  nor  proposes  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding  up  of  its 
affairs. 

8.  Applicant  filed  articles  of  merger 
with  the  State  of  Maryland  on  April  12. 
1996,  which  became  effective  on  April 
15. 199fi, 

For  the  Clommission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFariand, 
Dtf  p  11  ty  Secretary- 
U'R  Doc  97-242  Filed  l-fc-97;  8:45. am] 

BILUNG  CODE  8010-01-M 


Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  6.  1997. 

A  closed  meeting  will  be  held  on 
Wednesday,  fanuary  8.  1997,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b{c)  (4),  (8),  {9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  dutv 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
January  8.  1997,  at  10:00  a.m.,  will  be: 

Injunction  and  setLlement  of 
injunctive  adions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

Formal  order  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  a.scertain  what,  if 
any,  matters  have  been  added,  deleted 


or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  January  3.  1997. 
Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  97^41  Filed  1-3-97;  3:53  praj 
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[Release  No.  34-38098;  File  No.  SR-CHX- 
96-26] 

Self- Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  2  to  Proposed  Rule 
Change  Relating  to  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX 

December  30.  1996. 

I.  Information 

On  October  9.  1996.  the  Chicago  Slock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposal  relating  to  its 
SuperMAX  system,  seeking  permanent 
approval  of  the  existing  pilot  program. 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  November  20.  1996.^  The 
CHX  filed  an  amendment  ("Amendment 
No.  2")  to  the  proposal  on  December  30. 
1996.*  No  comments  were  received  on 
the  proposed  rule  change.  This  order 
approves  the  Exchange's  proposal  as 
amended. 

II.  Description  of  the  Proposal 

On  May  22.  1995.  the  Commission 
approved  a  proposed  rule  change  of  the 
CHX  that  allows  specialists  on  the 
Exchange,  through  the  Exchange's  MAX 
system,  to  provide  order  execution 
guarantees  that  are  more  favorable  than 
those  required  under  CHX  Rule  37(a). 


'  15  U.S.C.  §78s(bl(l). 

M7  CFR  240.196-4. 

'Securities  Exchange  Art  Release  No.  .17947 
(November  13.  1996).  61  FR  59124.  In  Amendment 
No.  1  to  the  proposed  rule  change,  submitted  on 
November  8.  1996.  the  Exchange  replaced  the  text 
of  the  proposed  rule  change  originally  filed  with 
rule  text  changed  to  reflect  previously  inadvertently 
omitted  language.  See  Securities  Exchange  Act 
Release  No.  37947  at  note  2. 

■•  Letter  from  David  T  Rusoff.  Esq..  Foley  & 
Lardner,  to  )anet  W.  Russell-Hunter.  Special 
Counsel.  Office  of  Market  Supervision.  Division  of 
Market  Regulation.  SEC.  dated  December  23,  1996. 
In  Amendment  No.  2.  the  CilX  amended  the 
proposed  rule  change  to  reque.st  an  extension  of  the 
pilot  through  March  1.  1997.  rather  than  a  request 
for  |}ermanenl  approval  of  the  program,  and  agreed 
to  submit  additional  data  regarding  the  pilot  by 
lanuary  31.  1997. 


Article  XX. s  That  approval  order 
contemplated  that  the  CHX  would  file 
with  the  Commission  specific 
modifications  to  the  parameters  of  MAX 
that  are  required  to  implement  various 
options  available  under  this  new  rule, 

On  July  27,  1995.  the  Commission 
approved  a  proposed  rule  change  of  the 
CHX  that  implemented  two  options 
available  under  this  new  rule.""  These 
two  new  options.  Enhanced  SuperMAX 
and  Timed  Enhanced  SuperMAX,  were 
approved  on  a  pilot  basis  until  July  31, 
1996.  The  Commission  extended  the 
pilot  program  until  December  31,  1996 
and  requested  that  the  CHX  provide  a 
report  to  the  Commission,  by  August  31, 
1996,^  describing  its  experience  with 
the  pilot  program.  On  August  30,  1996, 
the  CHX  submitted  a  report. 

The  Exchange,  based  on  its  amended 
proposal,  has  requested  a  further 
extension  for  its  Enhanced  SuperMAX 
and  Timed  Enhanced  SuperMAX  pilot 
program"  through  March  1,  1997.  As 
stated  above,  the  two  options  available 
in  the  pilot  program  are  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX.  Enhanced  SuperMAX  is 
merely  a  reactivation  of  the  Exchange's 
Enhanced  SuperMAX  program,  a 
program  originally  approved  by  the 
Commission  on  a  pilot  basis  in  1991. ^ 
The  proposed  Enhanced  SuperMAX 
program  differs  from  the  original  pilot 
program  approved  in  1991  in  that  it  is 
available  starting  at  8:45  a.m.  instead  of 
9:00  a.m.  This  program  also  differs  from 
the  Exchange's  SuperMAX  program  in 
that  under  this  program,  certain  orders 
are  "stopped"  at  the  consolidated  best 
bid  or  offer  and  are  executed  with 
reference  to  the  next  primary  market 
sale  instead  of  the  previous  primary 
market  sale.  Timed  Enhanced 
SuperMAX  is  a  slight  variation  on  the 
Enhanced  SuperMAX  program.  It 
executes  orders  in  the  same  manner  as 
the  Enhanced  SuperMAX  program 
except  that  if  there  are  no  executions  in 
the  primary  market  after  the  order  has 
been  stopped  for  a  designated  time 
period,  the  order  is  executed  at  the 
stopped  price  at  the  end  of  such  period. 
Such  period,  known  as  a  time  out 
period,  is  pre-selected  by  a  specialist  on 
a  stock-by-stock  basis  based  on  the  size 
of  the  order,  may  be  changed  by  a 
specialist  no  more  frequently  than  once 


^  See  Securities  Exchange  Act  Release  No.  35753 
(May  22,  1995).  60  FT?  28007. 

'•See  Securities  Exchange  Act  Release  No.  36027 
(July  27.  1995),  60  FR  39465. 

'See  Securities  Exchange  Act  Release  No.  37491 
(July  29.  1996).  61  FR  40690 

"CHX  Rule  37  (e)-(n. 

'See  Securities  Exchange  Act  Release  No.  30058 
(December  10,  1991).  56  FR  65765. 
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a  month,  and  may  be  no  less  than  30 
seconds. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with 
Section  6(b)(5)  of  the  Act,  in  that  the 
proposal  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  firee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Specifically,  the 
Commission  continues  to  believe  that 
the  pricing  and  execution  procedures  of 
Enhanced  SuperMAX  and  Timed 
Enhanced  SuperMAX  are  consistent 
with  the  maintenance  of  fair  and  orderly 
auction  markets  on  national  securities 
exchanges. The  Commission  asked  the 
Exchange  to  monitor  the  operation  of 
the  systems  and  determine  their 
effectiveness  and  to  submit  a  report  to 
the  Commission  describing  its 
experience  with  the  pilot  program.'" 
While  the  Exchange  submitted  a  report 
on  August  30,  1996,  the  Commission 
has  requested  and  the  Exchange  has 
agreed  to  submit,  by  January  31,  1997, 
certain  supplemental  data  regarding  the 
pilot  program. 

The  Commission  believes  that  this 
additional  data  and  conclusions  reached 
therefrom  will  be  critical  in  determining 
whether  to  further  extend  or 
permanently  approve  the  program. 
Moreover,  extending  the  effectiveness  of 
the  pilot  program  until  March  1,  1997 
will  give  the  Commission  an 
opportunity  to  carefully  and 
comprehensively  evaluate  the 
information  provided  by  the  Exchange. 
Accordingly,  the  Commission  believes  it 
is  reasonable  to  extend  the  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX  pilot  program  until  March  1, 
1997,  and  to  request  that  the  Exchange 
submit  additional  data  to  the 
Commission  by  January  31,  1997. 

Any  requests  to  modify  this  pilot 
program,  extend  its  effectiveness,  or  to 
seek  permanent  approval  for  the  pilot 
program  should  be  submitted  to  the 
Commission  by  January  31,  1997  as  a 
proposed  rule  change  pursuant  to 
Section  19(b)  of  the  Act. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 


Federal  Register.  Amendment  No.  2 
requests  that  rather  than  being  approved 
on  a  permanent  basis,  that  the  Enhanced 
SuperMAX  and  Timed  Enhanced 
SuperMAX  features  of  the  SuperMAX 
system  be  approved  through  March  1, 
1997,  which  will  permit  the  pilot 
program  to  remain  in  effect  without 
interruption.  In  addition,  the  Exchange 
has  represented  that  no  problems  have 
arisen  and  no  complaints  have  been 
received  concerning  the  pilot  program 
since  its  implementation." 
Accordingly,  the  Commission  believes 
there  is  good  cause,  consistent  with 
Sections  6(b)(5)  and  19(b)(2)  of  the  Act, 
to  approve  Amendment  No.  2  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submission 
should  refer  to  File  No.  SR-CHX-96-26 
and  should  be  submitted  by  January  28, 
1997. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-CHX-96-26), 
as  amended,  is  approved,  and 
accordingly,  that  the  pilot  program  is 
extended  until  March  1,  1997. 

For  the  Commission,  by  ttie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 


'"See Securities  Exchange  Acl  Release  IMo.  36027, 
supra  note  6. 


"Telephone  conversation  between  David  T. 
RusofT.  Esq.  Foley  4  Lardner.  and  |anel  Russell- 
Hunter,  Special  Counsel,  Office  of  Market 
Supervision,  Division  of  Market  Regulation.  SEC, 
on  Decemtier  23,  1996. 

'M5  U.S.C.  78sfb)(21. 
"17  CFR  20O.2O-3(a)(12) 


Margaret  H.  McFarland, 

Deputy  Secretary- 

(FR  Doc.  97-237  Filed  1-6-97;  8:45  am) 
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[Release  No.  34-08097;  File  No.  SR-NASO- 
96-46] 

Self-Regulatory  Organizations;  Notice 
and  Intmediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers.  Inc., 
Relating  to  Small  Order  Execution 
System  Tier  Size  Classifications 

December  30,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  18.  1996, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  submitting  this  filing  to 
effectuate  The  Nasdaq  Stock  Market, 
Inc.'s  ("Nasdaq")  periodic 
reclassification  of  Nasdaq  Market 
("NNM")  securities  into  appropriate  tier 
sizes  for  purposes  of  determining  the 
maximum  size  order  for  a  particular 
security  eligible  for  execution  through 
Nasdaq's  Small  Order  Execution  System 
("SOES")  and  the  minimum  quote  size 
requirements  for  Nasdaq  market  makers 
in  NNM  securities.  Specifically,  under 
the  proposal.  762  NlsTM  securities  will 
be  reclassified  into  a  different  SOES  tier 
size  effective  January  2,  1997,  Since  the 
NASD's  proposal  is  an  interpretation  of 
existing  NASD  rules,  there  are  no 
language  changes. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  .set  forth  in 
Sections  A,  B,  and  C  t>elow.  of  the  most 
significant  aspects  of  such  statements. 
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A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  rule  change  is  to 
effectuate  Nasdaq's  periodic 
reclassification  of  NNM  setuirities  into 
appropriate  tier  sizes  for  purposes  of 
determining  the  maxinuim  size  order  for 
a  particular  security  eligible  for 
execution  through  SOES  and  the 
minimum  quote  size  requirements  for 
Nasdaq  market  in  NNM  securities. 
Nasdaq  periodically  reviews  the  SOES 
tier  size  applicable  to  each  NNM 
security  to  determine  if  the  trading 
characteristics  of  the  issue  have  changed 
so  as  to  warrant  a  tier  size  adjustment. 
Such  a  review  was  conducted  using  data 
as  of  September  30.  1996,  pursuant  to 
the  following  established  criteria: ' 

.NNM  securities  with  an  Hverage  daily  non- 
block  volume  of  :i.(KIO  shares  or  more  a  day. 
a  bid  price  less  than  or  equal  to  .?lfH).  and 
three  or  more  market  malcors  are  subject  to 
a  minimum  quotation  size  requirement  of 
1.000  shares  and  a  maximum  SOES  order 
size  of  1.000  shares. 

NNM  securities  with  an  average  daily  non- 
blcKk  volume  of  l  ,000  shares  or  more  a  day. 
a  bid  price  less  than  or  equal  to  SI 50.  and 
twii  or  more  market  makers  iire  subject  to  a 
minimum  quotation  size  requirement  of  500 
shares  and  a  maximum  SOES  order  size  of 
500  shares:  and 

NNM  securities  with  an  average  daily  non- 
blcx:k  volume  of  less  than  l.(M)0  shares  a  day. 
a  bid  price  less  than  or  equal  to  S25().  and 
less  than  two  market  inakrrs  are  subject  to  a 
minimum  quotation  size  requirement  of  200 
shares  and  ,i  maximum  SOES  order  size  of 
20O  shares 

Pursuant  to  the  application  of  this 
classification  criteria,  762  NNM 
securities  will  be  reclassified  effective 
January  2.  1997.  These  762  NNM 
securities  are  set  out  m  the  NASD's 
Notice  To  Members  95-88  (December, 
1996). 

In  ranking  NNM  securities  pursuant 
to  the  established  classification  criteria. 
Nasdaq  followed  the  changes  dictated 
by  the  criteria  with  three  exceptions. 
First  an  issue  was  not  moved  more  than 
one  tier  size  level.  For  example,  if  an 
issue  was  previously  categorized  in  the 
l.(300-share  tier  size,  it  would  not  be 
permitted  to  move  to  the  2()0-share  tier 
even  if  the  reclassifitation  criteria 
showed  that  such  a  move  was 
warranted   In  adopting  this  policy, 
Nasdaq  was  attempting  to  maintain 
adequate  public  investor  access  to  the 
market  for  issues  in  whi(.h  the  tier  size 
level  decreased  and  help  ensure  the 
ongoing  participation  of  market  makers 


'  rhn    uiisificalion  crileria  are  set  forth  in  NASD 
Rule  461.l(a)(2i  and  the  foolnolB  to  NASD  Rule 
4710(gJ. 


in  SOES  for  issues  in  which  the  tier  size 
level  increased.  Second,  for  securities 
priced  below  ,S1  where  the  reranking 
called  for  a  reduction  in  tier  size,  the 
tier  size  was  not  reduced.  Third,  for  the 
top  50  Nasdaq  securities  based  on 
market  capitalization,  the  SOES  tier 
sizes  were  not  reduced  regardless  of 
whether  the  reranking  called  for  a  tier- 
size  reduction. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b){6)ofthe  Act.  Section  15A(b)(6) 
requires,  among  other  things,  that  the 
rules  of  the  NASD  governing  the 
operation  of  The  Nasdaq  Stock  Market 
be  designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market.  The  NASD  believes  that 
the  reassignment  of  NNM  securities 
within  SOES  tier  size  levels  and 
minimum  quotation  size  levels  will 
further  these  ends  bv  providing  an 
efficient  mechanism  for  small,  retail 
investors  to  execute  their  orders  on 
Nasdaq  and  by  providing  investors  with 
the  assurance  that  they  can  effect  trades 
up  to  a  certain  size  at  the  best  prices 
quoted  on  Nasdaq. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
nile  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
(Commission  Action 

The  proposed  rule  change  has  become 
effective  immediately  pursuant  to 
Section  19(b){,3)(A)(i)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4  because  the  reranking  of 
NNM  securities  into  appropriate  SOES 
tier  sizes  was  done  pursuant  to  the 
NASD's  stated  policy  and  practice  with 
respect  to  the  administration  and 
enforcement  of  two  existing  NASD 
rules.  Further,  in  the  SOES  Tier  Size 
Order,  the  Commission  requested  that 
the  NASD  provide  this  information  as 
an  interpretation  of  an  existing  NASD 
rule  under  Section  19(b)(3)(A)  of  the 
Act. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-96-45  and  should  be 
submitted  by  January  28.  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  Doc.  97-236  Filed  1-6-97;  8:45  ami 
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[Release  No.  34-38101:  File  No.  SR-NASD- 
96-58] 

Self-Regulatory  Organizations;  Notice 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  an  Interim 
Extension  of  the  OTC  Bulletin  Board  ® 
Service  through  March  31, 1997 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  27,  1996, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD,  The 
Commission  is  publishing  this  notice  to 
solicit  i:omments  on  the  proposed  rule 
change  from  interested  persons  and  is 
simultaneously  approving  the  proposal. 


17CKR200.30-J(a)(12). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  June  1,  1990,  the  NASD,  through 
a  subsidiary  corporation,  initiated 
operation  of  the  OTC  Bulletin  Board 
Service  ("OTCBB  Service"  or  "Service") 
in  accord  with  the  Commission's 
approval  of  File  No.  SR-NASD-88-19. 
as  amended.'  The  OTCBB  Service 
provides  a  real-time  quotation  medium 
that  NASD  member  firms  can  elect  to 
use  to  enter,  update,  and  retrieve 
quotation  information  (including 
unpriced  indications  of  interest)  for 
securities  traded  over-the-counter  that 
are  neither  listed  on  The  Nasdaq  Stock 
Markets'^  nor  on  a  registered  national 
securities  exchange  (collectively 
referred  to  as  "OTC  Equities"), ^ 

Essentially,  the  Service  supports 
NASD  members'  market  making  in  OTC 
Equities  through  authorized  Nasdaq 
Workstation  IFm  authorized  devices. 
Real-time  access  to  quotation 
information  captured  in  the  ."^  .rvice  is 
available  to  subscribers  of  Level  2/3 
Nasdaq  service  as  well  as  subscribers  of 
vendor-sponsored  services  that  now 
carry  OTCBB  Service  data.  The  Ser\'ice 
is  currently  operating  under  an  interim 
approval  that  expires  on  December  31. 
1996.3 

The  NASD  hereby  fdes  this  proposed 
rule  change,  pursuant  to  Section 
19(b)(1)  of  the  Act  and  Rule  19b-^ 
thereunder,  to  obtain  authorization  for 
an  interim  extension  of  the  Service 
through  March  31,  1997.  During  this 
interval,  there  will  be  no  material 
change  in  the  OTCBB  Service's 
operational  features,  absent  Commission 
approval  of  a  corresponding  Rule  19b- 
4  fding. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 


'  SRciirities  Exchange  Act  Keicase  No.  ^7975  (May 
1,  1990).  55  19124. 

•'With  thp  Commission  s  .ipproval  of  File  No.  SR- 
NASD-93-24,  the  univer.se  of  .securities  eligible  for 
quotation  in  the  OTCBB  now  includes  certain 
equities  listed  on  regional  stork  exchanges  that  do 
not  quality  for  dissemination  of  transaction  reports 
via  the  facilities  of  the  Consolidated  Tape 
Association. 

'Securities  Exchange  Act  Relpa.se  No  37387 
dune  28.  19961,61  I'R  36098. 


Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  ensure 
continuity  in  the  operation  of  the 
OTCBB  Service  while  the  Commission 
considers  an  earlier  N.ASD  rule  filing 
(File  No.  SR-NASD-92-7)  that 
requested  permanent  approval  of  the 
Service.*  For  the  month  ending 
November,  199fi.  the  Service  refiected 
the  market  making  positions  of  411 
NASD  member  firms  displaying 
quotations/indications  of  interest  in 
approximately  5,700  OTC  Equities. 

During  the  proposed  extension, 
unregistered  foreign  securities  and 
American  Depositary  Receipts 
(collectively.  "Foreign  Equity 
Securities")  will  remain  subject  to  the 
twice-daily,  update  limitation  that 
traces  back  to  the  Commission's  original 
approval  of  the  OTCBB  Service's 
operation.  As  a  result,  all  priced  bids/ 
offers  displayed  in  the  Service  for 
unregistered  Foreign  Equity  Securities 
will  remain  indicative. 

In  conjunction  with  the  launch  of  the 
Service  in  1990,  the  NASD  implemented 
a  filing  requirement  (currently  under 
NASD  Rule  6740)  and  review' 
procedures  to  verify  member  firms' 
compliance  with  Rule  15c2-ll  under 
the  Act.  During  the  proposed  extension, 
this  review  process  will  continue  to  be 
an  important  component  of  the  NASD's 
self-regulatory  oversight  of  broker- 
dealers'  market  making  in  OTC  Equities. 
The  NASD  also  expects  to  work  closely 
with  the  Commission  staff  in  developing 
further  enhancements  to  the  Service, 
including  those  related  to  the  market 
structure  requirements  mandated  by  the 
Securities  Enforcement  Remedies  and 
Fenny  Stock  Reform  Act  of  1990 
("Reform  Act")  particularly  Section  17B 
of  the  Act. 5  The  NASD  notes  that 
implementation  of  the  Reform  Act 


*  Securities  Exchange  Act  Release  No  30766 
llune  1    1992).  57  FR  24281    .S«?  also  .Sec  iiritics 
Exchange  Act  Release  No  34956  (November  9, 
1994).  59  FR  59808  providing  notice  of  Amendment 
No   1  to  the  proposed  rule  change. 

^On  November  24,  1992.  the  NASD  filed  an 
application  with  the  Comm.ission  for  interim 
designation  of  the  .Service  as  an  automated 
quotation  system  for  pennv  stocks,  pursuant  tn 
.Section  17lj(b)  of  the  Act  On  December  30.  1992. 
the  Commission  granted  Qualifying  Elpctronic 
Quotation  System  ("QEQS'  1  status  for  the  5>ervice 
for  piir[X)ses  of  certain  peni'.y  stock  rules  that 
tjecame  effective  or.  lanuarv  1.  1993  On  August  2b 
t093.  the  (Commission  granted  the  NASD's  request 
for  an  extension  of  QEQS  status  until  such  lime  as 
the  OI'CHE?  meets  the  siatutor/  requirements  of 
Section  17n(b)(2). 


entails  Commission  rulemakinyi  in 
several  areas,  including  the 
development  of  mechanism.'^  for 
gathering  and  disseminating  reliable 
quotation/transaction  mforiiiation  for 
"penny  stocks." 

2.  Statutor\  Basis 

The  NASD  believes  that  this  proposed 
rule  change  is  f;onsistent  uith  SetJions 
llA(a)(l),  l.'iA(b)l6)  and  (11,.  and 
Section  17B  of  the  Act  Section 
llA(a)(l)  sets  forth  the  Congressional 
findings  and  policy  goals  respecting 
operational  enhancements  to  the 
securities  markets.  Basically,  the 
Congress  found  that  new  data 
processing  and  communications 
techniques  should  be  applied  lo 
improve  the  efficienc;y  of  market 
operations,  broaden  the  distnhuiion  of 
market  intormation,  and  foster 
competition  among  marktt  participants 
Section  15A(b)(6i  requires,  among  other 
things,  that  the  NASD's  rules  promote 
just  and  equitable  principles  of  trade. 
facilitate  securities  transactions,  and 
protect  public  investors.  Subsection  (11) 
thereunder  authorizes  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  for  securities 
traded  over-the-counter  for  the  purposes 
of  producing  fair  and  informative 
quotations,  preventing  misleading 
quotations,  and  promoting  orderly 
procedures  for  collecting  and 
disseminating  quotations.  Finally. 
Section  17B  contains  Congressional 
findings  and  directives  respecting  the 
collection  and  distribution  of  quotation 
information  on  low-priced  equit\ 
securities  that  are  neither  Nasdaq  nor 
exchange-listed. 

The  NASD  believes  that  extension  of 
the  Service  through  Mani,h  31 .  1997  is 
fully  consistent  with  the  foregoing 
provisions  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  rule 
change  will  not  result  in  an\  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C  Self-Regulaton  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  nr  Others 

Written  comments  were  neither 
solicited  nor  received, 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  Section  19(b)(2)  of  the  .\ct.  for 
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approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its 
publication  in  the  Federal  Register  to 
avoid  any  interruption  of  the  Service. 
The  current  authorization  tor  the 
Service  extends  through  December  31, 
1996.  Hence,  it  is  imperative  that  the 
Commission  approve  ihe  instant  Hling 
on  or  before  that  date.  Otherwise,  the 
NASD  will  be  required  to  suspend 
operation  of  the  Service  pending 
Commission  action  on  the  proposed 
extension. 

The  NASD  believes  that  accelerated 
approval  is  appropriate  to  ensure 
continuity  in  the  Service's  operation 
pending  a  determination  on  permanent 
status  for  the  Service,  as  requested  in 
File  No.  SR-NASD-92-7  Continued 
operation  of  the  Service  will  ensure  the 
availability  of  an  electronic  quotation 
medium  to  support  member  firms' 
market-making  in  appro.xiniately  5,700 
OTC  Equities  and  the  widespread 
dissemination  of  quotation  information 
on  these  securities.  The  Service's 
operation  also  expedites  price  discovery 
and  facilitates  the  execution  of  customer 
orders  at  the  best  available  price.  From 
a  regulatory  standpoint,  the  NASDs 
capture  of  quotation  data  from 
participating  market  makers 
supplements  the  transactional  data  now 
reported  bv  member  firms  pursuant  to 
NASD  Rule  6600. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-58  and  should  be  submitted 
by  January  28,  1997. 

V.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 


consistent  with  the  Act  and  the  rules 
and  regulations  thereunder,  and  in 
particular  with  the  requirements  of 
Section  15A(b)(ll)  of  the  Act,  which 
provides  that  the  rule  of  the  NASD 
relating  to  quotations  must  be  designed 
to  produce  fair  and  informative 
quotations,  prevent  fictitious  or 
misleading  quotations  and  promote 
orderly  procedures  for  collecting, 
distributing,  and  publishing  quotations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publishing  notice.  The  Commission 
finds  that  approval  of  this  proposed  rule 
change  to  continue  operation  of  the 
pilot  program  is  appropriate.  The 
Commission  has  solicited  and  continues 
to  solicit  comments  from  the  OTCBB 
Service.  An  extension  of  the  pilot 
program  will  provide  the  Commission 
with  sufficient  time  to  consider  the 
issues  raised  by  the  various  interested 
parties. 

Accelerated  approval  of  the  NASD's 
proposal  is  appropriate  to  ensure 
continuity  in  the  Service's  operation  as 
an  electronic  quotation  medium  that 
supports  NASD  members'  market 
making  in  OTC  Equities  and  that 
facilitates  price  discoverv  and  the 
execution  of  customers'  orders  at  the 
best  available  price.  Additionally, 
continued  operation  of  the  Service  will 
materially  assist  the  NASD's 
surveillance  of  trading  in  OTC  Equities 
that  are  quoted  in  the  Service,  including 
certain  non-Tape  B  securities  that  are 
listed  on  regional  exchanges  and  quoted 
in  the  Service. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  for  an  interim  period  through 
March  31,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary 
(PR  Doc.  97-238  Filed  1-6-97;  8:45  am] 
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[Release  No.  34-<}8095;  File  No.  SR-NYSE- 
96-39] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie  New 
York  Stock  Exchange,  Inc.,  Relating  to 
Extending  the  Current  $400,000  Limit 
on  Transaction  Charges  through  1997 

December  30.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  18.  1996, 
the  New  York  Stock  Exchange,  Inc. 
("Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  ha%'e  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  January  1996,  the  NYSE 
implemented  a  rate  revision  to  its  equity 
transaction  charges.  The  revision 
included  the  elimination  of  all  systems 
credits,  a  reduction  of  charges  for  shares 
5,000  and  under,  the  elimination  of 
charges  for  non-market-maker  svstem 
orders  from  100  to  2.099  shares^  the 
elimination  of  the  growth  limitation  of 
4%  over  1988  levels,  and  the 
implementation  of  a  monthly  $400,000 
transaction  charge  cap  per  firm,  a 
limitation  which  would  be  indexed 
annually  to  average  daily  volume,  and 
would  be  removed  January  1.  1999.' 
The  proposed  revision  for  the  1997 
transaction  charge  extends  the  current 
$400,000  cap  rather  than  raising  the  cap 
based  on  the  increase  in  volume  from 
1995  to  1996. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
c-nd  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
Thi  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 


KCKR200.30-3(a)(12). 


'  Securities  Exchange  Act  Release  No.  36465 
(November  8,  1995).  60  FR  57473  (November  15. 
1995). 
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most  significant  aspects  of  such 
statements. 

(Aj  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  change  is  to 
respond  to  the  needs  of  our  constituents 
with  respect  to  overall  competitive 
market  conditions  and  customer 
satisfaction. 

(2)  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4)  that  an  Exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
i.ssuers  and  other  persons  using  its 
services. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(Cj  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Excfiange  has  not  .solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  mterested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary'  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commi.ssion,  4,50  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  ail  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  "152,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submis.sions  should 
refer  to  File  No.  SR-NYSE-96-39  and 
should  be  submitted  by  January  28. 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary 
jFR  Doc.  97-234  Filed  1-6-97;  8:45  ami 
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[Release  No.  34-38103;  File  No.  SR-OCC- 
96-11] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Membership  Standards 

December  31.  1996. 

On  August  30,  1996,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
OCC-96-11)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  October  11,  1996.^  No  comment 
letters  were  received.  For  the  reason? 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

I.  Description 

The  proposed  rule  change  amends 
OCC's  by-laws  and  rules  regarding 
OCC's  initial  membership  standards  and 
the  ongoing  duties  of  clearing  members 
as  follows. 

A.  Article  V,  Section  1  of  the  By-Laws 

Clause  d.  has  been  added  to 
Interpretation  .02  of  the  Interpretations 
and  Policies  ("Interpretations")  under 
Article  V.  Section  1  of  OCC's  by-laws. 


Clause  d.  provides  that  the 
Membership/Margin  Committee 
("Committee")  of  the  Board  of  Directors 
("Board")  will  not  recommend  approval 
of  an  application  for  clearing 
membership  unless  the  applicant's 
Designated  Examining  Authority 
('  DEA")  has  stated  that  it  has  no 
objections  to  the  application  for  clearing 
membership. 3  Pursuant  to  that  clause, 
the  Committee,  if  requested  in  writing 
by  the  applicant,  is  permitted  to  waive 
the  requirement  in  exceptional  cases 
and  where  good  cause  is  shown. 

Interpretation  .03  is  amended  to 
require  that  if  an  applicant  elects  to  use 
an  associated  person  *  to  satisfy  the 
applicable  requirements  of  clause  a 
through  c.  thereof,  the  designated 
associated  person  must  be  a  full  time 
employee  of  the  applicant.^ 
Interpretation  .03  also  is  amended  to 
require  that  the  key  operations 
employees  required  to  have  attended 
applicable  OC:C  operations  readiness 
review  sessions  and  successfully 
completed  any  applicable  OCC 
operational  and  financial  examinations 
for  operations  employees  be  full  time 
employees  and  attend  all  such  review 
sessions.  Interpretation  .04  is  amended 
to  eliminate  the  ability  of  an  applicant 
for  clearing  membership  to  enter  into  a 
facilities  management  arrangement  with 
a  non-clearing  member.^ 

Interpretation  .05  is  added  to 
authorize  the  Committee  to  recommend 
to  the  Board  that  additional  financial 
requirements  be  imposed  on  an 
applicant  for  clearing  membership  (e.g., 
an  increase  in  net  capital  or  a 
requirement  to  make  and  maintain 


'  15  U.S.C.  78.s(bl(l). 

^Securities  Exchange  Act  Release  No.  37792 
'Octobei  7,  1996).  01  KR  53475. 


'  Under  (XX's  current  mcmbersh;p  review 
procedure.«.  dn  applicart  s  UEA  \s  contarted  for 
information  regariiinj?  the  applicant  and  is 
.'■cquesled  to  provide  ndvice  or  .iny  objeclions  with 
respect  to  the  applicant's  ability  to  self<ieai  option 
fansactions. 

".Associated  person  i.i  defined  i.i  Interpretation 
.0.)  as  anv  partner  officer,  director,  or  branch 
manager  of  such  applicant  (or  any  person 
occupying  a  sjmilar  status  or  performing  similar 
functions),  any  person  directly  or  indirectly 
controlling,  controlled  by.  or  under  ronmion 
(  unim!  with  .such  applicant,  or  any  employee  of 
such  applicant 

'Clauses  a  ihrnugn  c  .-eqinrp  ihal:  an  applicant 
that  IS  .1  registered  brokerclealer  must  be  regiMered 
a>  a  "Limited  Principal — iinanrial  Operations" 
with  the  National  .A.s.sorialion  of  Securities  Dealers: 
an  appiicHii  that  if  applying  for  rloring 
meint)er.«hip  a.s  an  exempt  Oanadiar  clearing 
member  must  l)e  registered  as  a  princifwl'dipeclor/ 
officer  and  as  a  designated  registered  options 
principal  wth  the  Investment  Dealers  .Vssocialion 
of  Canada,  and  an  apphcart  that  i.s  a  ron -U  S. 
securilie.s  f'rTTi  must  h„vp  completed  anv  applicable 
(  K)C  financial  and  operational  examination  for 
oir.plovee.'-  who  a,-e  responsible  lor  supervising  the 
preparation  of  applicants  riridnciai  reports. 

'Currpnllv.  tXX  has  twr,  cloarinK  members  that 
use  the  same  non-clearing  member  (acililies 
manager 
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initial  margin  deposits)  or  that 
restrictions  be  imposed  on  the 
applicant's  clearance  of  option 
transactions  if  the  Committee  has 
determined  that  the  applicant's 
financial  or  operational  c  ondition  in 
relation  to  the  business  that  the 
applicant  has  proposed  to  transact 
through  OCC  makes  such  action 
nei:essary  or  advisable  for  the  protection 
of  OCC,  clearing  members,  or  the 
general  public.  The  Board  is  required  to 
review  independently  such  a 
recommendation  to  determine  whether 
it  should  be  imposed  on  an  applicant. 
Any  requirements  or  restrictions  so 
imposed  would  remain  in  force  for  the 
period  determined  by  the  Board  but  will 
last  no  longer  than  the  end  of  the  first 
three  calendar  months  conmiencing 
after  the  applicant's  admission  to 
clearing  membership.  Furthermore, 
Interpretation  .05  states  that  the 
imposition  of  any  additional 
requirements  or  restrictions  so  imposed 
shall  not  preclude  OCC  from  imposing 
(ontemporaneous  requirements  or 
restrictions  pursuant  'o  other  provisions 
of  OCC's  by-laws  and  rules. ^ 

B.  Article  V,  Section  3  of  the  By-Laws 

Interpretation  .01  has  been  added  to 
Section  3  of  Article  V.  That 
interpretation  requires  an  applicant 
approved  for  clearing  membership 
subject  to  the  satisfaction  of  spe<:ified 
conditions  to  meet  those  specified 
conditions  within  six  months  from  the 
date  on  which  its  application  is 
approved  unless  the  Board  prescribes  a 
sborter  time  period  at  the  time  of 
approval.  If  an  applicant  fails  to  meet 
the  specified  conditions  within  the 
applicable  time  period,  the  approval  of 
the  application  will  be  deemed 
withdrawn,  and  the  application  will  be 
deemed  to  have  lapsed  unless  the 
period  to  satisfy  those  conditions  is 
extended  by  OCC.  Any  applicant 
seeking  an  extension  will  be  required  to 
make  a  written  request  specifying  anv 
material  changes  that  have  occurred  in 
its  ability  to  transact  business  with  OCC. 
The  Chairman  or  the  President  is  vested 
with  the  authority  to  approve  or 
disapprove  an  extension  request.  No 
deadline  can  be  extended  beyond  one 
year  from  the  date  the  application 
originally  was  approved. 

C.  Chapter  II  of  the  Ruh-s 

Rule  201  is  amended  (i)  to  delete  the 
requirement  that  each  clearing  member 
maintain  an  office  in  the  vicinity  of  the 
office  of  OCC  and  (ii)  to  require  every 
clearing  member  to  provide  OCC  with 
prompt  written  notice  of  the  relof:ation 


of  its  principal  office  or  the  office 
maintained  by  the  clearing  member  to 
comply  with  the  requirements  of  Rule 
201(a)  and  with  respect  to  a  non-U. S. 
clearing  member,  prompt  notice  of  a 
material  change  in  the  office 
arrangements  OCC  had  previously 
found  satisfactory. 

Rule  214(a)  is  amended  to  require  that 
only  associated  persons  who  are  full 
time  employees  of  a  clearing  member 
may  satisfy  the  applicable  requirements 
of  that  rule. 8  Interpretation  .02 
thereunder  is  amended  (i)  to  shorten  the 
time  period  from  one  year  to  three 
months  within  which  a  clearing  member 
must  replace  an  associated  person 
through  whom  a  clearing  member  has 
been  n.eeting  the  requirements  of  the 
rule  and  (ii)  to  require  prompt,  written 
notice  of  any  separation  between  the 
clearing  member  and  such  associated 
person. 

Rule  215  has  been  added  to  require 
each  clearing  member  to  provide  OCC 
with  prompt,  prior,  written  notice  of 
material  changes  to  its  operations 
including:  (i)  its  involvement  in  any 
merger,  combination,  or  consolidation; 
(ii)  the  acquisition  of  another  entity;  (iii) 
the  sale  of  a  significant  portion  of  its 
assets:  (iv)  a  change  in  its  form  of 
business  organization  or  the  name  under 
which  it  does  busmess;  and  (v)  a  change 
in  the  direct  or  indirect  beneficial 
ownership  of  10%  or  more  of  the  equity 
of  the  clearing  member  Clearing 
members  will  be  required  to  provide 
OCC  with  such  documents  as  OCC 
might  require  with  respect  to  such 
events  as  well  as  a  list  of  persons  or 
entities  that  are  the  beneficial  owners 
directly  or  indirectly  of  10%  or  more  of 
the  equity  of  the  clearing  member. 

II.  Discussion 

Section  17A(b)(3)(F)«  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  safeguard 
securities  and  funds  in  its  custody  or 
control.  The  proposal  should  assist  OCC 
in  this  regard  by  helpiiig  to  ensure  that 
only  entities  that  meet  certain  standards 
are  standards  are  admitted  to  OCC 
membership.  For  example,  seeking  the 
approval  of  an  applicant's  DEA  prior  to 
admission  should  help  OCC  to  confirm 
that  the  admission  is  consistent  with  the 
applicant's  current  operations. 
Furthermore,  by  allowing  the 
Committee  to  recommend  that 
additional  requirements  or  restrictions 
be  placed  on  an  applicant,  OCC  should 
be  better  able  to  monitor  such  applicant 


and  evaluate  the  risks  such  applicant 
poses  to  OCC.  Similarly,  by  requiring 
applicants  to  meet  all  c;onditions  of 
membership  within  six  months  of 
admission,  OCC  limits  the  risk  that  such 
applicant  poses  to  OCC  while 
permitting  an  applicant  a  reasonable 
amount  of  time  to  comply  with  OCC 
rules. 

Members  are  now  required  to  provide 
OCC  prompt  notice  of  such  events  as  a 
cliange  in  office  or  a  material  change  in 
operations.  By  providing  prompt  notice 
of  these  changes,  the  proposal  should 
enable  OCC  to  better  monitor  the 
financial  and  operational  status  of  its 
members.  By  admitting  applicants 
subject  to  certain  conditions  and  by 
monitoring  members'  conditions,  OCC 
should  be  able  to  further  reduce  the  risk 
of  member  default  and  thereby  further 
reduce  the  risk  that  OCC  may  need  to 
expend  funds  in  satisfaction  of  a 
defaulting  member's  obligations.  Thus, 
the  proposal  should  assist  OCC  in 
safeguarding  funds  and  securities. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
C)CC-96-ll)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  97-231  Filed  1-6-97;  8:45  am) 

BILUNG  CODE  8010-01-M 


'  Eg..  OCC  Rule  305. 


"Rule  214(a)  ronlains  provisions  similar  to 
Interpretation  .03  of  Article  V.  Section  1  of  the  by- 
laws, supra  notes  4  and  5  and  accompanying  text. 

•15U.S.C.  78q-l(b)(3)(F). 


[Release  No.  34-38105;  File  No.  SR-OCC- 
96-13] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Unit  Investment  Trusts  as 
Margin  Collateral 

December  31.  1996. 

On  September  6,  1996,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
C)CC-96-13)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 


'"  17  CKR  200.30- .J(dl(12) 
'15U.S.C.78.s(b)(r(. 
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on  October  11,  1996.2  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

I.  Description 

The  proposed  rule  change  adds 
subparagraph  (4)  to  Rule  604(d)  to 
permit  clearing  members  to  deposit  as 
margin  with  OCC  publicly  traded  units 
of  beneficial  interest  ("trust  units")  in 
unit  investment  trusts  that  hold 
portfolios  or  baskets  of  common  stocks. 
These  classes  of  trust  units  are  traded 
and  cleared  like  shares  of  common  stock 
and  are  typically  held  in  book  entry 
form  at  a  securities  depository.  The  trust 
units  must  met  the  requirements 
applicable  to  stocks  under  Rule  604(d). 
Rule  604(d)  requires  that  to  be  eligible 
as  margin  deposits,  stock  must  have  a 
market  value  greater  than  $10  per  share 
and  must  either  (a)  be  traded  on  a 
national  securities  exchange  and  have 
last  sale  reports  collected  and 
disseminated  pursuant  to  a  consolidated 
transaction  reporting  plan  or  (b)  be 
traded  in  the  over-the-counter  market 
and  designated  as  a  national  market 
system  security  pursuant  to  the 
Commission's  Rule  llAa2-1.3  Pursuant 
to  Rule  604(d)(1),  trust  units  will  be 
valued  on  a  daily  basis  at  60%  of 
currently  market  value. 

In  order  to  be  eligible  for  deposit,  the 
trust  units  must  be  of  a  class  approved 
by  OCC's  Membership/Margin 
Committee  ("Committee")  for  deposit  as 
margin.  At  the  present  time,  the 
Committee  has  approved  Standard  & 
Poor's  ("S&P")  depository  receipts  on 
the  S&P  500  Index  and  S&P  MidCap  400 
Index  as  being  classes  approved  for 
deposit  as  margin. 

In  addition,  the  proposed  rule  change 
replaces  the  term  "stocks"  with  the  term 
"securities"  in  subparagraphs  (2)  and  (3) 
to  Rule  604(d).  Subparagraphs  (2)  and 
(3)  of  Rule  604(d)  limit  the  use  of 
customer  securities  as  margin  and 
prescribe  the  method  of  depositing 
margin  securities.  The  amendment 
clarifies  that  such  sections  apply  not 
only  to  stocks  but  also  corporate  bonds 
eligible  as  margin  deposits  under  rule 
604(d)(1). 

II.  Discussion 

Section  17A(b)(3)(F)''  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  safeguard 
securities  and  funds  in  its  custody  or 
control.  Because  the  trust  units  must  be 


either  traded  on  a  national  securities 
exchange  or  designated  as  a  national 
market  system  security  to  be  eligible  as 
collateral,  the  proposal  ensures  that 
only  very  liquid  securities  will  be 
accepted.  Furthermore,  by  initially 
limiting  eligibility  to  S&P  depository 
receipts  on  the  S&P  500  Index  and  the 
S&P  MidCap  400  Index,  OCC  will  be 
able  to  gain  experience  in  accepting 
trust  units  before  expanding  the  types  of 
trust  units  it  will  accept.  Therefore,  the 
Commission  believes  that  OCC's 
acceptance  of  these  classes  of  trusts 
units  is  consistent  with  OCC's 
obligation  to  safeguard  securities  and 
funds. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

//  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-96-13)  be  and  hereby  is  approved 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  97-232  Filed  1-6-97;  8:45  am] 

BIUJNG  CODE  8010-01-M 


'Seciirilie.s  Exchange  Act  release  No.  37793 
tOctober  7.  1996).  61  FK  ,^3477. 
'17CKR240  ll.^a2-l 
MSU.S.C.  78q-l (b)(3)(F). 


[Release  No.  34-38099;  RIe  Nos.  SR- 
Philadep-96-20  and  SR-SCCP-96-09] 

Self-Regulatory  Organizations; 
Philadelphia  Depository  Trust 
Company  and  Stock  Clearing 
Corporation  of  Philadelphia;  Notice  of 
Filing  and  Order  Granting  Permanent 
Approval  on  an  Accelerated  Basis  of 
Proposed  Rule  Changes  Concerning 
the  Adoption  of  Article  8  of  the  New 
York  Uniform  Commercial  Code  to 
Govern  Certain  Transactions 

Decemt)er  30. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  15,  1996,  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 
and  the  Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
changes  (File  Nos.  SR-Philadep-96-20 
and  SR-SCCP-96-09)  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  primarily  by  Philadep 


and  SCCP.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  permanent 
approval  of  the  proposed  rule  changes 
on  an  accelerated  basis. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

Philadep  and  SCCP  request 
permanent  approval  for  their  respective 
adoption  of  Article  R  of  the  State  of  New 
York's  Uniform  Commen;ial  Code 
("UCC")  to  govern  certain  transactions 
involving  Philadep.  SCCP,  their 
participants,  and  pledgees.  On  June  28. 
1996.  the  Commission  temporarily 
approved  through  Etecember  31.  1996, 
Philadep's  and  SCCP's  adoption  of  New 
York's  U.C.C.  Article  8. ^ 

II.  Self-Regi.latory  Organizations' 
Statements  i  f  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commi.ssion. 
Philadep  and  SCCP  included  statements 
concerning  •   e  purpose  of  and  the  basis 
for  the  proposed  rule  changes  and 
discussed  any  comments  received  on 
the  proposed  rule  changes.  The  text  of 
these  statements  may  be  examined  at 
the  places  sp-^cified  in  Item  IV  below. 
Philadep  anu  SCCP  have  prepared 
summaries,  as  set  forth  in  sections  (A), 
(B),  and  (C)  tjelow,  of  the  most 
significant  aspects  of  these  statements. 

(A)  Self-Regulatory-  Organizations' 
Statements  o'  the  Purpose  of,  and  the 
Statutory  Boms  for.  the  Proposed  Rule 
Changes 

Philadep  and  SCCP  propose  to 
permanently  adopt  Rule  32  and  Rule  41, 
respectively,  and  to  permanently  amend 
Rule  1  of  their  rules.  The  proposed  rule 
change  codifies  Philadep's  and  SCCP's 
decision  to  elect  Article  8  of  the  New 
York  UCC  to  govern  certain  transactions 
for  the  purpose  of  providing  a  uniform, 
consistent,  and  predictable  body  of  law. 
Specifically,  Rule  32  and  Rule  41  will 
assure  that  the  rights  and  obligations  of 
Philadep  and  SCCP.  their  participants, 
and  their  pledgees  with  respect  to 
transfers  and  p'  ^dges  of  securities,  to 
the  extent  Article  8  of  the  UCC  applies 
thereto,  will  be  governed  b\  and 
construed  in  accordance  with  Article  8 
of  the  UCC  o  New  York  in  effect  from 


•17r.FR200.3O-3(a)(12). 
'15U.S.C.  r8s(b)(l). 


-Securities  Exchange  Act  Relea.ne  Nos  36781 
Oaniiarv  26.  1996).  61  FR  3950  |Fi)es  Nos.  .SR- 
SCCP-96-01  ,inri  SK-Philariep-96-Oll  and  37382 
'June  28.  19961,  61  FR  3S291  IFile  Nos.  SR- 
Philadp[>-96-0H  and  SR-Sa:P-96-04l  (orders 
granling  ar.cel(>rale<l  .ipproval  on  ,•,  lomporarv  Ijasi.s 
of  proposed  rule  changes  lo  prondr  for  the 
application  of  Article  8  of  the  New  York  l^KX). 
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time  to  time.  Rule  1  will  define  the  term 
"security"  by  citing  the  definition  of 
security  in  Article  8  of  New  York's  UCC. 

Philadep  and  SCCP  note  that 
uncertainty  exists  as  to  whether  New 
York  law  or  Pennsvlvariin  law  applies  to 
particular  transfers  and  as  to  whether 
some  transfers  within  Philadep's  or 
SCCP's  systems  may  be  go\erned  by 
Pennsvlvaiiia's  I'CC^  Artii  le  H  while 
other  transaction  within  such  systems 
may  be  governed  bv  New  York's  UCC 
Article  8.  With  so  many  of  the 
transactions  for  which  Philadep  and 
SCCP  provide  depository.  (  learance, 
and  settlement  services  potentially 
being  affected  \p..g..  those  transactions 
effected  through  interface  with  broker- 
dealers,  banks,  and  other  institutions 
which  are  partifjpants  in  The 
Depository  Trust  Company  ("DTC")  and 
National  Securities  Clearing  Corporation 
("NSCC")],  it  is  problematic  that 
different  rules  of  law  under  Article  8  of 
the  UCC  may  govern  the  rights  and 
obligations  of  parties  to  such  transfers. 
Therefore,  Philadep  and  SCCP  have 
chosen  to  elect  the  application  of  New 
York's  UCC  Article  8  rather  than 
Pennsylvania's  UCC  Article  8.  The 
choice  of  New  York  law  also  assures 
that  DTC.  NSCC,  and  their  respective 
participants  and  pledgees  will  find 
harmonious  commercial  code 
provisions  governing  their  extensive 
dealings  with  Philadep  and  SCCP,  their 
participants,  and  pledgees  in  this  area  as 
the  New  York  based  groups  already  are 
subject  to  New  York  law. 

Philadep  and  SCCP  state  that  they 
believe  the  proposed  rule  changes  are 
consistent  with  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  rules  are 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  national 
market  system  for  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions,  and,  in  general, 
to  protect  investors  and  the  public 
interest. 

[B]  Self -Regulatory  Organizations' 
Statements  on  Burden  on  Competition 

Philadep  and  SCCP  do  not  believe 
that  the  proposed  rule  changes  will 
impact  or  impose  a  burden  on 
competition. 


(C)  Self-Regulatory  Organizations '  . 
Statements  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act '^ 
requires  the  rules  of  a  clearing  agency  be 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities.  As  stated  in  previous  orders.'' 
the  Commission  believes  the  proposed 
rule  changes  are  consistent  with  this 
requirement  because  the  adoption  of 
Article  8  of  the  New  York  UCC  .should 
help  provide  certainty  with  respect  to 
the  substantive  rights  and  obligations 
under  UCC  Article  8  that  are  applicable 
to  Philadep  and  SCCP  and  their 
participants  particularly  with  respect  to 
transactions  with  broker-dealers,  banks, 
and  other  institutions  that  are 
participants  of  other  foreign  or  domestic 
clearing  entities. 

Philadep  and  SCCP  have  requested 
that  the  Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing. 
Currently,  the  Canadian  Depository  for 
Se<;urities  ("CDS")  acts  as  a 
corresponding  depository  for  Philadep 
and  is  a  participant  of  SCCP  so  that 
transactions  in  certain  Canadian  and 
U.S.  brokers-dealers  can  be  cleared  and 
settled  through  the  facilities  of  Philadep 
and  SCCP. 5  According  the  Philadep  and 
SCCP,  their  arrangement  with  CDS  is 
po.ssible  tie«:ause  Article  8  of  New 
York's  UCC,  unlike  Article  8  of 
Pennsylvania's  UCC.  provides  for  book- 
entry  transfers  of  securities  when  the 
certificated  security  is  in  the  custody  of 
certain  foreign  clearing  orjjanizations. 
Therefore,  to  enable  Philadep  and  SCCP 
to  continue  to  provide  without  any 
disruption  clearance,  settlement,  and 
depository  services  for  certain  securities 
transactions  between  U.S.  broker- 
dealers  and  Canadian  broker-dealers, 
the  Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 


of  publication  of  the  notice  of  the 
filing.''  The  Commission  also  notes  that 
during  the  previous  temporary  approval 
periods  neither  SCCP,  Philadep.  nor  the 
Commission  have  received  any  adverse 
comments  regarding  the  adoption  of 
Article  8  of  the  New  York  UCC. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  such  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  Philadep  and  SCCP.  All 
submissions  should  refer  to  File  Nos. 
SR-Phiiadep-96-20  SR-SCCP-96-09 
and  should  be  submitted  by  January  28, 
1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  changes  (File  Nos.  SR- 
Philadep-96-20  and  SR-SCCP-96-09) 
be,  and  hereby  are,  approved  on  an 
accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 

Deputy  Secretary. 

|FR  Doc.  97-241  Filed  1-6-97;  8:45  ami 

ULUNQ  CODE  SOIO-OI-M 


M5U.S.C.  78q-ia>)(3)(K). 

•  Securities  Exchange  Act  Release  Nos.  36781  and 
37382.  supra  note  2. 

'  For  a  complete  description  of  the  clearance  and 
settlement  activities  among  CIXS,  Philadep,  and 
SCCP.  refer  to  Securities  Exchange  Act  Release  No. 
37918  (November  8,  1996).  61  FR  .S7938  (File  No 
SR-Philadep-96-17|  (order  granting  accelerated 
approval  on  a  temporary  basis  of  a  proposed  rule 
change  to  appoint  COS  as  a  correspondenl 
depository). 


"The  staff  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  has  concurred  with  the 
Commission's  granting  of  accelerated  approval. 
Telephone  conversation  between  John  Rudolph, 
Board  of  Governors  of  the  Federal  Reserve  System, 
and  Chris  Concannon,  Staff  Attorney,  Division  of 
Market  Regulation.  Commission  (Decemt)er  30. 
1996]. 

'17CFR200.30-3(a)(12). 
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[Release  No.  34-38104;  File  No.  SR-PHLX- 
96-61] 

Self- Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  a  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  an 
Extension  of  the  Automated  Options 
Marltet  Pilot  Program 

December  31,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  6, 1996, 
the  Philadelphia  Stoclc  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
approving  this  proposal  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  extend  the 
Exchange's  Automated  Options  Market 
("AUTOM")  system  pilot  program  for  a 
six  month  period  ending  June  30,  1997. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  the  PHLX, 
and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  thb  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

AUTOM,  which  has  operated  on  a 
pilot  basis  since  1988  and  was  most 
recently  extended  through  December  31, 
1996,'  is  the  PHLX's  electronic  order 
routing,  delivery,  execution  and 


reporting  system  for  equity  and  index 
options.  AUTOM  is  an  on-line  system 
that  allows  electronic  delivery  of 
options  orders  from  member  firms 
directly  to  the  appropriate  specialist  on 
the  Exchange's  trading  floor. 

Certain  orders  are  eligible  for 
AUTOM's  automatic  execution  feature, 
AUTO-X,  which  was  approved  as  part  of 
the  AUTOM  pilot  program  in  1990.^ 
AUTO-X  orders  are  executed 
automatically  at  the  disseminated 
quotation  price  on  the  Exchange  and 
reported  to  the  Options  Price  Reporting 
Authority  ("OPRA")  as  well  as  the 
originating  firm.  Orders  that  are  not 
eligible  for  AUTO-X  are  handled 
manually  by  the  specialist  and,  upon 
execution  of  the  order,  are  inputted  into 
Exchange  systems  for  reporting  to  OPRA 
and  the  delivering  firm. 

Originally,  the  AUTOM  pilot  program 
was  approved  by  the  Commission  for 
market  orders  of  up  to  five  contracts  for 
12  PHLX  near-month  equity  options. ^ 
Since  that  time,  AUTOM  has  been 
amended  and  extended  several  times, 
generally  in  one-year  increments.^ 


'  See  Securities  Exchange  Act  Release  No.  36582 
(December  13.  1995),  60  FR  65364  (December  19, 
1995)  (orcier  approving  File  No.  SR-PHLX-95-78) 
("1996  AUTOM  Order"). 


2  See  Securities  Exchange  Act  Release  No.  27599 
(lanuarv  9.  1990).  55  FR  1751  (January  18.  1990) 
(order  approving  Fiie  No.  SR-PHLX-89-^3). 

^  See  Securities  Exchange  Act  Release  No.  25540 
(March  31,  1988).  53  FR  11390  (April  6.  1988). 

♦  See  1996  AUTOM  Order,  supra  note  1 .  See  also 
Securities  Exchange  Act  Release  Nos.  25540  (March 
31.  1988),  53  FR  11390  (April  6,  1988)  (order 
approving  AUTOM  on  a  pilot  basis):  25868  (June 

30,  1988),  53  FR  25563  (order  approving  File  No. 
SR-PHLX-8a-22,  extending  pilot  through  December 

31.  1988),  26354  (December  13,  1988).  53  FR  51 185 
(order  approving  File  No.  SR-PHLX-88-33, 
extending  pilot  program  through  June  30.  1989); 
26522  (February  3,  1989),  54  FR  6465  (order 
approving  File  No.  SR-PHLX-89-1.  extending  pilot 
through  December  31,  1989);  27599  (January  9. 
1990).  55  FR  1751  (order  approving  File  No.  SR- 
PHLX-89-03,  extending  pilot  through  June  30. 
1990):  28625  (July  26.  1990).  55  FR  31274  (order 
approving  File  No.  SR-PHLX-90-16.  extending 
pilot  through  December  31,  1990);  28978  (March  15. 
1991),  56  FR  12050  (order  approving  File  No.  SR- 
PHLX-90-34),  extending  pilot  through  December 
31.  1991);  29837  (October  18,  1991),  56  FR  36496 
(order  approving  File  No.  SR-PHLX-90-03. 
extending  pilot  through  December  31.  1993);  33405 
(December  30.  1993).  59  FR  790  (order  approving 
File  No.  SR-PHLX-93-57.  extending  pilot  through 
December  31,  1994):  35183  (December  30,  1994).  60 
FR  2420  (January  9.  1995)  (order  approving  File  No. 
SR-PHLX-94— 41,  extending  pilot  through  December 
31,  1995);  29662  (September  9.  1991).  56  FR  46816 
(order  approving  File  No.  SR-PHLX-91-31. 
permitting  AUTO-X  orders  up  to  20  contracts  in 
Duracell  options  only):  29782  (October  3,  1991).  56 
FR  55146  (order  approving  File  No.  SR-PHLX-91- 
33.  permitting  AUTO-X  for  all  .-itrike  prices  and 
expiration  months);  32906  (September  15,  1993).  58 
FR  15168  (order  approving  File  No.  SRPHLX-92- 
38,  permitting  AUTO-X  orders  up  to  25  contracts 

in  all  options):  and  33405  (December  30,  1993).  59 
FR  790  (order  approving  File  No.  SR-PHLX-93-57. 
extending  pilot  through  December  31.  1994);  34920 
(October  31,  1094).  59  FR  55510  (November  7.  1994) 
(Fi)e  No.  SRPHIJ(-94-40,  codifying  use  of 
AUTOM  for  index  options):  35601  (April  13.  1995). 
60  FR  19616  (Fi'e  No.  SR-PHI,X-95-18,  codifying 
the  use  of  AUTOM  for  certain  order  types).  35681 


In  the  most  recent  exten.sion  of  the 
pilot  program  until  December  31,  1996,^ 
the  Commisr'  m  stated  that  the 
Exchange's  request  for  permanent 
approval  should  be  accompanied  by  a 
report  covering  the  period  between 
January  1,  1996,  and  June  30,  1996, 
describing:  (1)  the  benefits  provided  by 
AUTOM;  (2)  the  degree  of  AUTOM 
usage,  including  the  number  and  size  of 
the  orders  routed  through  AUTOM  and 
the  number  and  size  of  the  orders 
executed  automatically  through  the 
AUTO-X  system;  (3)  the  system 
capacity  ofAUTOM  and  AUTO-X;  and 
(4)  any  problems  the  Exchange  has 
encountered  with  the  routing  and 
execution  features.  Generally,  the 
Exchange  believes  that  AUTOM  has 
functioned  properly  and  efficiently 
since  the  last  extension  of  the  pilot 
program. 

Thus,  the  PHLX  proposes  to  extend 
the  AUTOM  pilot  program  for  a  six- 
month  jjeriod  ending  June  30.  1997.  The 
PHLX  believes  that  this  should  provide 
time  for  the  Exchange  to  submit  a 
proposed  rule  change  requesting 
permanent  approval  of  AUTOM  as  well 
as  an  AUTOM  rule  to  govern  the  system. 
During  this  time,  the  PHLX  can 
continue  to  study  the  effectiveness  of 
AUTOM  prior  to  permanent  approval. 

According  to  the  PHLX,  AUTOM 
provides  option  orders  with  the  benefits 
of  electronic  delivery  and  reporting, 
while  AUTO-X  provides  automatic 
executions.  Accordingly,  the  Exchange 
believes  that  AUTOM  increases  the 
speed  and  efficiency  of  order  delivery, 
execution  and  reporting.  This,  in  turn, 
promotes  liquidity  as  well  as  fair  and 
orderly  market.-..  For  these  reasons,  the 
PHLX  believes  that  extending  the 
AUTOM  pilot  program  for  six  months 
through  June  30,  1997,  is  consistent 
with  Section  6  of  the  Act,  in  general, 
and,  in  particular,  with  Section  6(b)(5), 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest. 
In  addition,  the  Exchange  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  llA(a)(l)(B)  of  the  Act  in 
that  AUTOM  is  intended  to  improve. 


(Mav  30.  1995).  60  FR  30131  dune  T.  1995)  (File 
No  'SR-PHLX-95-29.  mcrea.'sing  AUTO  X  for 
USTOP  100  Index  ( "TPX")  options  to  50  contracts); 
35782  (May  30.  1995),  60  FR  30136  (June  7.  1995) 
(File  No.  SR-PHLX-95-30.  mcreasmg  the  maximum 
AUTOM  order  size  from  100  to  500  contracts). 
36429  (October  27,  1995).  60  FR  55874  (November 
3.  1995)  (File  No  SR-PHLX-95-35,  allowing  bnnlter- 
dealer  TPX  option  orders  to  be  routed  through 
AUTOM);  and  36467  (November  B   1995).  60  FK 
57615  (Novemtjer  16,  1995)  (order  approving  File 
No.  SR-PHl.X-95-33.  limiting  ALTO  X  for  National 
Overt  he-Counter  Index  options  to  series  where  the 
bid  is  $10  or  lessl. 
'  See  1996  AUTOM  Order,  supra  note  1. 
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through  the  use  of  new  data  processing 
and  communications  tecJiniques.  the 
efficiency  with  which  transactions  in 
PHLX  equity  and  index  options  are 
executed.  Further,  the  Exchange 
believes  that  AUTOM  fosters 
competition  among  options  exchanges, 
which  have  similar  systems  in  place. 

(Bl  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(CI  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Sections  6  and  llA.f' 
Spe<:ifically,  the  Commission  continues 
to  believe  that  the  development  and 
implementation  of  the  Al.ITOM  svstem 
provides  for  more  efficient  handling  and 
reporting  of  orders  in  PHLX  options 
through  the  use  of  new  data  proce.ssing 
and  communications  techniques, 
thereby  improving  order  processing  and 
turnaround  time."  The  Commission 
does  not  object  tn  an  extension  of  the 
pilot  program  until  June  W.  1997,  in 
respon.se  to  the  PHLX's  as.sertion  that 
continuation  of  the  pilot  will  provide 
the  Exchange  with  an  opportunity  to 
continue  to  study  its  effectiveness  prior 
to  permanent  approval  of  the  program.** 

The  Commission  notes  further  that 
the  Exchange  has  represented  that  from 


"  15  i;  S.C.  §  78t  and  78k-l  (1988). 

'  In  approviHR  tha  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 

U..S.C.  §7Bc(n- 

"The  PHI.X  will  submit  a  request  for  permanent 
approval  of  the  program  no  later  than  May  I.  1997. 
Ihis  rmjuest  will  tie  accompanied  by  a  report 
-overing  the  period  between  June  30.  1996.  and 
I.inuarv  1.  1997  (hat  will  include:  (l)a  description 
of  the  benefit.s  provided  by  AUTOM:  (2)  the  degree 
of  Al  il'OM  usage,  including  the  number  and  size 
of  the  orders  niuted  through  AUTOM  and  the 
number  anil  size  ot  the  orders  executed 
^utoniali(ally  through  the  AUTO-X  system;  (3)  the 
system  (apatitv  of  AUTOM  and  AI/rb-X:and  (4) 
^ny  problems  the  Kxrhangc  has  encountered  with 
the  routing  and  execution  features. 


January  1996  through  November  1996, 
no  significant  problems  have  been 
reported  with  AUTOM's  routing  or 
execution  functions,  which  have 
functioned  properly  and  efficiently. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  in  order  to 
permit  the  PHLX  to  continue  the 
AUTKOM  |)ilot  program  on  an 
uninterrupted  basis.  Specifically,  the 
Commission  believes  that  the  PHLX's 
proposal  to  extend  the  ALJTOM  pilot 
program  does  not  raise  any  new  issues 
since  it  merely  extends  the  pilot 
program  as  it  is  currently  operating. 
Further,  the  Commission  believes  that 
the  pilot  is  beneficial  in  maintaining  the 
quality  and  efficiency  of  the  PHLX's 
market,  in  addition,  the  Commission 
notes  that  there  have  been  no  adverse 
comments  concerning  the  pilot  program 
since  its  implementation.  Accordingly, 
the  Commission  believes  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  with  Sections  6  and  llA  of 
the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.VV., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  bv 
jinsert  date  21  days  after  the  date  of  this 
publication). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.s  that  the 


proposed  rule  change  (SR-PHLX-96- 
51)  is  approved  through  June  30,  1997. 

For  the  Commission,  by  tho  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  97-235  Filed  1-6-97;  8;45  am] 
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[Release  No.  34-38100;  File  Nos.  SR- 
SCCP-96-10  and  SR-Phlladep-96-19] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Philadelphia  Depository  Trust 
Company;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  on  a 
Temporary  Basis  of  Proposed  Rule 
Changes  Relating  to  Participants  Fund 
Formulas 

December  30,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  15,  1996,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
and  the  Philadelphia  Depository  Trust 
Company  ("Philadep")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
changes  (File  Nos.  SR-SCCP-96-10  and 
SR-Philadep-96-19)  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  SCCP  and 
Philadep.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  on  a  temporary  basis  of  the 
proposed  rule  changes  through  June  30, 
1997. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes  seek 
permanent  approval  of  SCCP's  and 
Philadep's  participants  fund  formulas. 
On  February  22,  1996,  the  Commission 
granted  partial  temporary  approval  to 
proposed  rule  changes  establishing 
SCCP's  and  Philadep's  participants  fund 
formulas  in  connection  with  the 
industry  conversion  to  same-day  funds 
settlement  ("SDFS").-'  On  August  29, 
1996,  the  Commission  extended  the 


•15  U.S.C  S78s(b)(2)  (1982). 


"•  17  CKR200.3(>-3(a)(12)  (19951. 

'  15  U-S.C.  78.s(bl(l). 

^Securities  Exchange  ,\ct  Release  Nos.  36B75 
(February  22.  1996).  (il  I'R  7846  |SR-.SC(:P-95-06l 
.ind  30876  (Fnhruarv  22.  1990),  61  FR  7841  iSR- 
l'hil.ido[>-95-<)8|  (orrier.s  granting  partial  permanent 
and  partial  temporary  uppvoval  through  August  31. 
1996,  of  proposed  rule  changes). 
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temporary  approval  of  the  proposed  rule 
changes  through  December  31,  1996. ^ 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission, 
SCCP  and  Philadep  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  that  they 
received  on  the  proposed  rule  changes. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  SCCP  and  Philadep  have 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements."' 

(A)  Self -Regulatory  Organizations' 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

On  February  22.  1996,  SCCP  and 
Philadep  converted  their  processing 
environment  from  a  next-day  funds 
settlement  system  to  a  SDFS  system.  In 
an  effort  to  reduce  risk  in  a  SDFS 
environment,  SCCP  and  Philadep  put  in 
place  a  new  system  and  new  controls 
with  enhanced  processing  capabilities. 
As  a  part  of  their  conversion  to  SDFS. 
SCCP  and  Philadep  established  new 
participants  fund  formulas. 

Both  Philadep's  and  SCCP's  Rule  4, 
which  govern  the  participants  fund  and 
the  procedures  regarding  the 
participants  fund  formulas,  currently 
provide  for  an  all  cash  participants 
funds.  The  all  cash  requirement  applies 
to  both  the  required  deposits  and  any 
additional  or  voluntary  deposits  made 
by  participants. 

Pursuant  to  Rule  4  of  SCCP's  rules 
and  the  procedures  thereunder,  SCCP 
calculates  participants'  required  cash 
deposits  pursuant  to  the  following 
formulas; 

(a)  Inactive  Account:  SS.OOO"* 

(b)  Fill!  Service  C'CN.S")  Account— The 
contribution  of  a  CNS  Participant  is  basoci 
upon  the  larger  of:  (1)  the  participant's 
monthly  average  of  trading  activity  during 


■■  Securitifis  Exchange  Act  Kelca.se  No,s.  .i762  ! 
(August  29.  19961.  61  l-R  47229  ISR-SCCP-96-071 
(order  granliriK  temporary  approval  through 
December  31 ,  1996  of  a  proposed  rule  change!  and 
3762.'i  (August  :)(),  1990),  61  FR  47227  j.SR- 
l'hiladep-9-14l  (order  granting  partial  permanent 
approval  :\rn\  partial  teniporarv  approval  of  .i 
proposed  rule  change  through  l)ecenib«-r  "il.  1996), 

<The  C;ommissinii  has  modified  the  text  of  the 
summaries  submitted  ijy  SCCIF  and  Philadep. 

'Securities  tlxchange  Release  No,  37,')S4  (.Sugiisl 
9.  1990).  01  FR  42929  IFile  No.  SK-.SCC:i'-96-03| 
(order  granting  temporary  >ip()roval  of  a  propo.sed 
ride  change  to  establish  a  .separate  participant 
category  for  inactive  accounts  through  December 
Jl.  1996). 


the  preceding  three  months.  SI, 000  for  every 
twenty-five  trading  units  of  one  hundred 
shares;  or  (2)  the  participant's  aggregate 
dollar  amount  of  all  long  trades  at  their 
execution  price  for  the  prior  three  months 
divided  by  the  number  of  days  in  the  prior 
three  months  multiplied  by  two  percent.  The 
required  contributions  are  rounded  upward 
to  $5,000  increments,  and  the  average  is  a 
rolling  average 

(c)  Regional  Interface  Operations  ("RIO  ") 
Account — The  contribution  of  a  RIO 
Participant  is  based  on  the  participant's 
monthly  average  of  trading  activity  during 
the  preceding  three  months.  $1.(X)0  for  every 
twenty-five  trading  units  of  one  hundred 
shares  (with  a  510,000  minimum  and  a 
$75,000  maximum  contribution).  The 
required  contributions  are  rounded  upward 
to  $5,000  increments  A  RIO  Account  is 
defined  as  a  participant  account  whereby  the 
participant  elects  to  settle  with  a  clearing 
corporation  other  than  S(XP. 

(d)  Layoff  Account — The  contribution  of  a 
Layoff  Participant  is  set  at  a  uniform  rate  of 
$25,000,  A  Layoff  Participant  Account  is 
defined  as  a  participant  account  wherebv  the 
participant  elects  to  settle  with  a  clearing 
corporation  other  than  SCCP  for  trades  not 
executea  on  the  Philadelphia  Stock 
Exchange. 

(e)  Specialist  Margin  Account — The 
contribution  of  a  Specialist  Margin 
Participant  is  set  at  a  uniform  rate  of  5:15,000 

(f)  Non-Specialist  Margin  Account— The 
contribution  of  a  Non-Specialist  Margin 
Participant  is  set  at  a  uniform  rate  of  535.000, 

Pursuant  to  Rule  4  of  Philadep's  rules 
and  the  procedures  thereunder. 
Philadep  calculates  participants' 
required  cash  deposit  pursuant  to  the 
following  formulas; 

(a)  Inactive  Accounts:  $5.000.00 » 

(b)  Specialized  Services:  (maximum 
$50,000  required  with  $100  or  greater  in 
average  monthly  billings  for  either 
Deposit  or  Transfer  activity) 
—Deposit  Activity;  $25,000.00  plus 
—Transfer  Activity:  $25,000.00 

(e)  Participants  not  doing  Specialized 
Service  activity  with  service  fees  of 
$100  or  greater  in  average  monthly 
billings.  The  greater  of  either: 

(1)  $25,000  or 

(2)  1%  of  the  average  of  the  three 
highest  net  debits  over  the  past  three 
months  (rounded  to  the  next  55,000 
increment). 

Both  SCCP  and  Philadep  recalculate 
each  participant's  deposit  requirement 
at  the  end  of  each  month  based  on  a 
participant's  activity  for  the  previous 
three  months  prior  to  the  must  recent 
month.  SCCP  and  Philadep  notity  their 
participants  of  the  amount  of  any 
required  deposit  increase  within  ten 


"Securilies  Exchange  Release  No.  37554  (August 
9.  199(i).  fil  FR  42929  (File  No   SR-Philadcp-96- 
07]  (order  granting  temporary  approval  of  a 
pmpo.sed  nile  i  haiige  to  establish  a  separate 
participant  category  for  inactive  accounts  through 
December  31,  1996). 


business  days  of  the  end  of  the  month. 
Participants  whose  deposit 
requirements  have  decreased  are 
notified  at  least  quarterly  although  they 
may  inquire  and  withdraw  excess 
deposits  monthly.  Participants  may 
leave  excess  cash  deposits  in  the 
participants  fund.  SCCP  participants 
with  deposits  in  excess  of  $50,000 
receive  interest  rebates  from  SCCP. 

The  temporary  approval  periods  for 
SCCP's  and  Philadep's  participants  fund 
formulas  expire  on  December  31.  1996. 
Therefore,  SCi  .P  and  Philadep  have 
requested  that  the  Commission 
permanently  approve  their  participants 
fund  formulas. 

SCCP  and  Philadep  believe  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  the  rule  propo.sals 
will  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  will  assure  the 
safeguarding  of  securities  and  funds  in 
the  custody  or  control  of  SCCP  and 
Philadep  or  for  which  SCCP  and 
Philadep  are  responsible. 

(Bl  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

SCCP  and  Philadep  do  not  believe 
that  the  proposed  rule  change  will 
impact  or  impose  a  burden  on 
competition. 

Id  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  SCCP  and 
Philadep  will  notify  the  Commission  of 
any  written  comments  received  by  SCCP 
and  Philadep. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act  ^ 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  t  ontrol  of 
the  ( ienrin^  agency  or  for  which  it  is 
responsible,  W  ;iile  the  Commission 
believes  at  this  time  that  some  of  SCCP's 
and  Philadep's  participants  fund 
formulas  are  consistent  witli  this 
obligation,  the  Commission  continues  to 
have  conc:erns  about  the  ndequai  y  of 
some  of  SCCP's  niid  Philadep's 
participants  fund  formulas  in  providing 
a  sufficient  source  of  c:ash  liquidity  and 
in  meeting  the  standards  set  forth  by  the 


M5U.S.C.  78q-l(b)(3)(F). 
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Division  of  Market  Regulation 
("Division").^ 

The  Commission  believes  that 
clearing  agencies  operating  SDFS 
systems  must  have  sufficient  liquidity 
from  a  combination  of  cash  and  lines  of 
credit  to  ensure  that  settlement  occurs  at 
the  end  of  the  business  day  even  if  a 
participant  fails  to  settle  with  the 
clearing  agency  or  if  the  clearing  agency 
experiences  a  systems  problem.  The 
Commission  further  believes  that  a 
clearing  agency  must  have  immediate 
access  to  an  amount  of  cash  which  will 
enable  the  clearing  agency  to  fund 
settlement  for  most  participant  failures 
or  systems  problems  without  having  to 
immediately  draw  on  its  lines  of  credit 
{i.e.,  a  clearing  agency's  lines  of  credit 
should  be  its  secondary  source  of 
liquidity  and  not  its  primary  source). 
Given  the  demand  for  liquidity  under  an 
SDFS  environment  and  in  light  of 
SCCP's  use  of  its  participants  fund  to 
finance  specialists  purchases,  the 
Commission  has  concerns  about  the 
sufficiency  of  the  levels  of  cash  liquidity 
provided  by  SCCP's  and  Philadep's 
formulas.*  For  these  reasons,  the 
Commission  is  approving  the  proposed 
rule  changes  through  June  30,  1997.  in 
order  that  the  Commission,  SCCP,  and 
Fhiladep  can  continue  to  analyze  the 
adequacy  of  SCCP's  and  Philadep's 
participants  formulas. 

SCCP  and  Fhiladep  have  requested 
that  the  Commission  approve  the 
proposed  rule  changes  on  an  accelerated 
basis.  The  Commission  finds  good  cause 
for  approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
the  proposed  rule  changes  will  allow 
SCCP  and  Fhiladep  to  continue  to  apply 
their  participants  fund  formulas  when 
the  current  temporary  approvals  expire 
on  December  31,  1996.'° 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


'Securities  Exchange  Act  Release  No.  16900 
(Jine  17.  1980),  45  P"R  41920  (order  publishing 
standards  lo  be  used  by  the  Division  in  reviewing 
the  grant  of  full  registration  of  clearing  agencies). 

■*  For  a  complete  description  of  SCXJP's  and 
Philadep's  financing  program,  refer  to  Securities 
Exchange  Act  Release  No.  20221  (.September  23. 
19H3).  48  FR  45167  (order  approving  full 
regulralion  of  SCX)?.  Philadep,  et  al). 

'"The  staff  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  has  concurred  with  the 
Commission's  granting  of  accelerated  approval  of 
Philadep's  proposed  rule  change    Telephone 
conversation  between  |ohn  Rudolph.  Hoard  of 
Ckjvernors  of  the  Federal  Reserve  Svstem.  and  Chris 
Concannon.  Staff  .Altornev.  Division.  Commission 
(December  30.  19961 


Secretary,  Securities  and  Exchange 
Commission,  4.50  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  tlie 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP  and  Fhiladep. 

All  submi.ssions  should  refer  to  file 
numbers  SR-SCCP-96-10  and  SR- 
Philadep-96-19  and  should  be 
submitted  by  January  28,  1997. 

It  is  therefore  ordered  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  changes  (File  Nos.  SR- 
SCCP-96-10  and  SR-Philadep-96-19) 
be,  and  hereby  are  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  97-233  Filed  1-6-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Department  of  Transportation 

(DOT), 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  extensions  for  eight  currently 
approved  information  collections 
coming  up  for  renewal,  and 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired.  The 
Federal  Register  Notice  with  a  60-day 
comment  period  soliciting  comments  on 
the  following  collections  of  information 
was  published  on  October  22.  1996  (FR 


'17CFR200.3O-3(a)(12). 


61,  page  54832].  1.  Transfer  Procedures/ 
Waste  Management  Plans;  2.  Vital 
System  Automation;  and  3.  Vessels 
Reporting  Requirements.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collections  of  information  was 
published  on  October  29,  1996  [FR  61, 
page  55834-55835).  These  ICRs  include: 
1.  Boating  Accident  Report;  2. 
Certificate  of  Discharge  to  Merchant 
Mariners;  3.  Report  of  Oil  or  Hazardous 
Substance  Discharge;  4.  Plan  Approval 
and  Records  for  Marine  Engineering 
Systems;  5.  Benzene;  and  6.  Vessel 
Identification  System  (VIS). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  February  6,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  U.S.  Coast  Guard,  Office 
of  Information  Management,  telephone 
(202)  267-2326. 

SUPPLEMENTARY  INFORMATION: 

U.S.  Coast  Guard 

1.  Title:  Boating  accident  Report. 
OMB  Control  Number:  2115-0010. 
Form  Numbeiis):  CG-3865,  CG- 

3865A. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Entities:  Operators  of 
recreational  boats. 

Abstract:  The  collection  of 
information  requires  operators  of 
recreational  boats  that  are  involved  in 
an  accident  to  notify  the  nearest 
reporting  authority  of  the  accident  and 
submit  a  casualty  or  accident  report  to 
that  authority. 

Need:  Title  46  U.S.C.  6102(a)  requires 
the  establishment  of  a  uniform  marine 
casualty  reporting  system,  with 
regulations  prescribing  casualties  to  be 
reported  and  the  manner  of  reporting. 
The  statute  requires  a  State  to  compile 
and  submit  to  the  Coast  Guard;  reports, 
information  and  statistic  on  casualties 
that  are  reported  to  the  State. 

Estimated  Burden:  The  estimated 
burden  is  4,232  hours  annually. 

2.  Title:  Certificate  of  Discharge  to 
Merchant  Mariners. 

OMB  Control  Number:  2115-0042. 

Form  Numberisj:  CG-718A. 

Type  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Affected  Entities:  Masters  or  Mates  of 
Shipping  Companies  and  Merchant 
Mariners. 

Abstract:  This  collection  of 
information  requires  a  master  or  mate  of 
a  shipping  company  to  submit 
information  on  merchant  mariners  to 
the  U.S.  Coast  Guard  that:  (1)  establishes 
their  sea  service  time;  (2)  sets  forth  their 
qualifications  for  their  original  or 
upgrading  their  existing  credentials;  and 
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(3)  sets  forth  their  qualifications  for 
retirement  or  insurance  benefits. 

Need.  Under  Title  46  U.S.C.  10311, 
the  information  c:ollected  is  used  to 
show  eligibility  for  merchant  mariners 
documents  and  to  provide  information 
to  the  Maritime  Administration  on  the 
availability  of  mariners  in  a  time  of 
National  emergency. 

Estimated  Burden:  The  estimated 
burden  is  4,500  hours  annually. 

3.  Title:  Transfer  Procedures/Waste 
Management  Plans. 

OMB  Control  Number:  2115-0120. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Form  Numberfsj:  N/A. 

Affected  Entities:  Vessel  and  facility 
owners  or  operators. 

Abstract:  The  collection  of 
information  requires  vessels  with  a 
capacity  of  250  or  more  barrels  of  oil  to 
develop  and  maintain  on  board  the 
vessel,  oil  transfer  procedure  plans 
which  will  provide  basic  safety 
information  for  operating  the  transfer 
system.  (1)  Vessels  with  a  capacity  of 
250  or  more  barrels  of  oil  must  have 
written  procedures  for  transferring  oil  to 
and  from  the  vessel  and  from  tank  to 
tank  and  must  follow  the  written 
procedures  in  operating  the  transfer 
system;  (2)  vessels  with  vapor  control 
systems  must  include  operating 
procedures  and  a  line  diagram  of  the 
system  in  the  vessel's  transfer 
procedures;  (3)  tank  vessels  with  a 
capacity  of  1,000  or  more  cubic  meters 
that  load  oil  or  oil  residue  as  cargo  must 
include  procedures  regarding  overfill 
devices  in  the  transfer  procedures;  and 

(4)  all  oceangoing  ships  40  feet  or  more 
in  length,  engaged  in  commerce  or 
equipped  with  galleys  and  berths,  must 
maintain  management  plans  for  the 
handling  and  disposal  of  ship 
generated-garbage. 

Estimated  Burden:  The  estimated 
burden  is  29,797  hours  annually. 

4.  Title:  Report  of  Oil  or  Hazardous 
Substance  Discharge. 

OMB  Control  Number:  2115-0137. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Form  Numbeifs):  N/A. 

Affected  Entities:  Persons  in  charge  of 
a  vessel  or  onshore/offshore  facility. 

Abstract:  The  collection  of 
information  requires  any  person  in 
charge  of  a  vessel  or  an  onshore  or 
offshore  facility  to  report  to  the  National 
Response  Center,  as  soon  as  they  have 
knowledge  of,  any  discharge  of  oil  or 
hazardous  substance  by  telephone, 
radio,  telecommunication  or  a  similar 
means  of  rapid  communication. 

Need;  Title  49  CFR  171.15,  33  CFR 
153.203  and  40  CFR  264,  mandates  that 
the  National  Response  Center  be  the 


central  place  to  report  all  pollution 
spills  by  the  public, 

Estimated  Burden:  The  estimated 
burden  is  32.832  hours  annuallv. 

5.  Title:  46  CFR  Subchapter  F— Plan 
Approval  and  Records  tor  Marine 
Engineering  Systems. 

OMB  Control  Number:  21 15-0142. 

Type  nf  Request:  Extension  of  a 
currently  approved  collection. 

Form  i\umber(sl:  N/A. 

Affected  Entities:  Owners  and 
builders  of  commercial  vessels. 

Abstract:  The  collection  of 
information  requires  owners  or  builders 
of  commercial  vessels  to  submit  to  the 
U.S.  Coast  Guard  for  review  and 
approval,  plans  pertaining  to  the  marine 
engineering  system  prior  to  construction 
to  ensure  that  the  vessel,  if  built  in 
accordance  with  the  plans,  will  meet  the 
regulatory  .standards. 

Need:  Under  46  U.S.C.  3306,  46 
U.S.C.  8105,  and  49  CFR  1.46,  the  U.S. 
Coast  Guard  has  promulgated  safety 
regulations  for  the  marine  engineering 
systems  on  board  commercial  vessels  to 
ensure  that  safety  standards  are  met. 

Estimated  Burden:  The  estimated 
burden  is  5,304  hours  annually. 

6.  Title:  Vital  System  Automation:  46 
CFR  Parts  52.  56. '58,  61,  62,  110.  Ill 
and  113. 

OMB  Control  Number:  2115-0548. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Form  Numberfs):  N/A. 

Affected  Entities:  Vessel  designers, 
shipyards,  manufacturers  and  owners  of 
inspected  commercial  vessels. 

Abstract:  The  collection  of 
information  requires  the  vital  machinery 
and  engineering  spaces  of  inspected 
commercial  vessels  to  be  automated  for 
the  convenience  of  operation, 
improvement  of  efficiency,  reduction  of 
personnel  and  the  detection  and  control 
of  unsafe  conditions. 

Need:  Under  46  U.S.C.  3306,  46 
U.S.C.  8105  and  49  CFR  1.46,  the  Coast 
Guard  promulgated  safety  regulations 
for  automated  vital  systems  on 
inspected  commercial  vessels  to  ensure 
safety  of  life  at  sea. 

Estimated  Burden:  The  estimated 
burden  is  14,400  hours  annually. 

7.  Title:\'esse\  Reporting 
Requirements. 

OMB  Control  Number:  2115-0551. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Form  Numberfs):  N/A. 

Affected  Entities:  Owners,  charterers, 
managing  operators,  or  agents. 

Abstract:  The  collection  of 
information  requires  the  owner, 
charterer,  managing  operator  or  agent  of 


a  U.S. -flagged  vessel  to  immediately 
notify  the  Coast  Guard  if  there  is  reason 
to  believe  the  vessel  is  in  distress  or 
lost.  The  report  must  be  followed  up 
with  written  confirmation  within  24 
hours  to  the  Coast  Guard 

Need.  Title  46  U  S.C  2306  authorizes 
the  Coast  Guard  to  unplenient  the 
reporting  requirements  necessary  to 
determine  if  a  vessel  is  in  distress  or  lost 
and  to  take  appropriate  action  to 
provide  needed  assistance. 

Estimated  Burden:  The  estimated 
burden  is  93  hours  annually. 

8.  Title:  Benzene, 

OMB  Control  Numt)er:  2115-0586 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Form  S'umberfsi:  N/A, 

Affected  Entities:  Owners  of  inspected 
vessels,  tank  ships  and  barges. 

Abstract:  The  collection  of 
information  requires  owners  of  U.S. 
Coast  Guard  mspected  vessels, 
including  tank  ships  and  t)arges  that 
transport  benzene  (exc:ept  vessels  of 
foreign  registry)  to:  (1)  test  and  monitor 
those  vessels  for  benzene  vapor:  (2) 
provide  medical  surveillance,  training 
and  other  protective  measures  for  those 
employees  exposed  to  benzene  vapor  in 
excess  of  the  action  level;  and  (3)  keep 
records  to  show  that  they  have  met  each 
requirement. 

Need:  Under  46  U.S.C.  3703  and  49 
CFR  1.46  the  Coast  Guard  is  authorized 
to  issue  regulations  dealing  with  the 
handling  and  storage  of  cargo  and  the 
protection  of  life  and  property  in  the 
marine  area. 

Estimated  Burden:  The  estimated 
burden  is  59,755  hours  annually. 

9.  Title:  Vessel  Identification  System 
(VIS). 

OMB  Control  Number:  2115-0607. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Form  Numberfs):  N/A. 

Affected  Entities:  State  agencies  and 
U.S.  Territories. 

Abstract:  The  collection  of 
information  requires  States  and  U.S. 
Territories,  who  wish  to  participate,  to 
provide  data  on  State  numbered  and 
titled  recreational  vessels  to  a  central 
database  known  as  the  "Vessel 
Identification  System"  (VIS)  which  is 
maintained  by  the  U.S.  Coast  Guard. 

Need:  Under  Title  46  U.S.C.  Chapters 
121.  123,  125  and  33  CFR,  Part  187,  the 
U.S.  Coast  Guard  has  established  a 
national  vessel  identification  system  for 
State  numbered  and  titled  vessels  to  be 
used  by  State  and  Federal  agencies  and 
local  law  enforcement. 

Estimated  Burden:  The  estimated 
burden  is  2.057  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
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Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NVV. 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 

Cnmments  are  Invited  on:  Whether 
the  proposed  collection  of  iiiformntion 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  ill  Washington.  DC,  on  December 
30,  1996. 
PKillip  A.  Leach. 

Clearance  Officer.  United  States  Department 
of  Transportation 

|FR  Doc.  97-284  Filed  1-6-97;  8:45  am] 
HLUNG  CODE  4S10-«2-P 


Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  US.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
comment.  The  ICRs  describes  the  nature 
of  the  information  collection  and  its 
e.xpected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  August  12,  1996  (61  FR  page  41820) 
and  March  28.  1996  (61  FR  page  13918) 
respectively. 

DATES:  Comments  must  be  submitted  on 
or  before  February  6,  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Fell,  (202)  366-6205,  Office  of 
Pipeline  Safety,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590  and  refer  to 
the  0MB  Control  Number. 
SUPPLaHENTARY  INFORMATION:  Research 
and  Special  Programs  Administration 
(RSPA). 

Title:  Management  Information 
System  (MIS)  Standardized  Data 
Collection  and  Reporting  of  Drug 
Testing  Materials. 


OMB  Control  Niimhf^r:  2137-0579. 

Form  Numberisj:  N/A. 

Affected  Entities:  Pipeline  operators. 

Type  of  Request:  Extension  of  an 
existing  information  collection. 

Abstract:  Drug  abu.se  is  a  major 
societal  problem  and  it  is  reasonable  to 
assume  the  problem  exists  in  the 
pipeline  industry  as  it  does  in  society  as 
a  whole.  The  potential  harmful  effect  of 
drug  abuse  on  safe  pipeline  operations 
warrants  imposing  comprehensive  drug 
testing  regulations  on  the  pipeline 
industry.  These  rules  are  found  in  49 
CFR  Part  199.  These  regulations  require 
annual  information  collection  of  the 
results  of  the  drug  testing  program. 

Estimated  Total  Annual  Burden  on 
Respondents:  The  estimated  burden  is 
59,755  hours  annually. 

Title:  Alcohol  Misuse  Prevention 
Program. 

OMB  Number:  2137-0587. 

Form  Numberfs):  N/A. 

Type  of  Request:  Extension  of  an 
existing  information  collection. 

Affected  Entities:  Pipeline  Operators. 
Abstract:  Alcohol  misuse  has  been 
identified  by  the  Federal  government  as 
a  significant  danger  to  safety  in  the 
United  States,  and  it  is  reasonable  to 
assume  that  the  problem  exists  in  the 
pipeline  industry.  The  potential  harmful 
effects  of  alcohol  misuse  on  safe 
pipeline  operations  warrant  the 
comprehensive  alcohol  misuse  testing 
regulation  imposed  on  the  pipeline 
industry.  These  rules  (49  CFR  Part  199) 
require  information  collection  in  the 
form  of  an  alcohol  misuse  prevention 
plan  and  associated  recordkeeping. 

Estimated  Total  Annual  Burden:  The 
estimated  burden  is  10,278  hours 
annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
.affairs.  Office  of  Management  and 
Budget.  725-17th  Street.  NW, 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 

Comments  are  invited  on:  the  need  for 
the  proposed  collection  of  information 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  infomiation 
on  those  who  are  to  respond,  including 
the  u.se  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  colledion  techniques. 


Issued  in  Washington.  DC,  on  December 
.30,  1996. 

Phillip  A.  Leach. 

Clearance  Officer.  United  States  Department 
of  Transportation. 

|FK  Doc.  97-285  Filed  1-6-97;  8:45  ami 

BILLING  CODE  4910-60-P 


The  Secretary  of  Transportation  Has 
Now  Determined  That  Eldorado 
International  Airport,  Bogota, 
Colombia,  Maintains  and  Carries  Out 
Effective  Security  Measures 

Notice 

By  notice  published  on  September  21, 
1995, 1  announced  that  I  had 
determined  that  Eldorado  International 
Airport.  Bogota.  Colombia,  did  not 
maintain  and  administer  effective 
security  measures  and  that,  pursuant  to 
49  U.S.C.  44907(d),  I  was  providing 
public  notification  of  that 
determination.  I  now  find  that  Eldorado 
International  Airport  maintains  and 
carries  out  effective  security  measures. 
My  determination  is  based  on  a  recent 
Federal  Aviation  Administration  (FAA) 
assessment  which  reveals  that  security 
measures  used  at  the  airport  now  meet 
or  exceed  the  Standards  and 
Recommended  Practices  established  by 
the  International  Civil  Aviation 
Organization. 

I  have  directed  that  a  copy  of  this 
notice  be  published  in  the  Federal 
Register  and  that  the  news  media  be 
notified  of  my  determination.  In 
addition,  as  a  result  of  this 
determination,  the  FAA  will  direct  that 
signs  posted  in  U.S.  airports  relating  to 
my  September  15,  1995,  determination 
be  removed,  and  U.S.  and  foreign  air 
carriers  will  no  longer  be  required  to 
provide  notice  of  that  determination  to 
passengers  purchasing  tickets  for 
transportation  between  the  United 
States  and  Bogota,  Colombia. 

Dated:  December  20, 1996. 
Federico  Pena, 

Secretary  of  Transportation. 

[FR  Doc.  97-286  Filed  1-6-97;  8:45  ami 

B4LUNG  COOE  4910-aO-P 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  33319] 

Charles  City  Area  Development 
Corporation — Acquisition  and 
Operation  Exemption — Trains 
Unlimited,  Incorporated 

Charles  City  Area  Development 
Corporation  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31:  (1)  to 
acquire  and  operate  a  total  of 
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approximately  3.6  miles  of  rail  line 
owned  by  Trains  Unlimited  and  located 
at  Charles  City,  in  Floyd  County,  lA  (the 
Charles  City  line),  between  milepost  0.0 
and  milepost  3.6.  The  proposed 
transaction  was  expected  to  be 
consummated  on  December  18,  1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No  33319  must  be  filed  with  the 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue,  N.W  , 
Washington.  DC  20423  and  served  on: 
Thomas  F.  McFarland,  Jr.,  McFarland  tk 
Herman,  20  North  Wacker  Drive,  Suite 
1330,  Chicago,  IL  60606-2902. 

Decided:  December  30.  1996. 
Bv  the  Board.  David  M.  Konschnik. 
DirertDr.  Office  of  ProLcedings. 

Vernon  A.  Williaras, 

Secrfitary. 

(PR  Doc.  97-182  Filed  l-fi-97:  8:45  ami 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Renegotiation  Board  Interest  Rate; 
Prompt  Payment  Interest  Rate; 
Contract  Dispute  Act 

Although  the  Renegotiation  Board  is 
no  longer  in  existence,  other  Federal 
Agencies  are  required  to  use  interest 
rates  computed  under  the  criteria 
established  bv  the  Renegotiation  Act  of 
1971  (P.L.  92^1).  For  example,  the 
Contract  Dispute  Act  of  1978  (P.L.  95- 
563)  and  the  Prompt  Payment  Act  (P.L. 
97-1 77)  provide  for  the  calculation  of 
interest  due  on  claims  at  a  rate 
established  by  the  Secretary  of  the 
Treasury  pursuant  to  Public  Law  92-41 
(85  Stat.  97)  for  the  Renegotiation  Board 
(31  U.S.C.  3902). 

Therefore,  notice  is  herebv  given  that, 
pursuant  to  the  above  mentioned 
sections,  the  Secretar*  of  the  Treasurv 
has  determined  that  the  rate  of  interest 
applicable  for  the  purpose  of  said 
sections,  for  the  period  beginning 
January  1,  1997  and  ending  on  June 
1997,  is  6Vh  percentum  per  annum 

Dated:  Deceml>er  27.  1996 
Donald  V,  Hammond, 

Deputy  Fiscal  Assistant  SecTPtar\ 

[PR  Doc.  97-199  Filed  1-6-97.  8:45  am! 

BILUNG  CODE  481&-35-M 


3U, 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  Meeting 

agency:  United  Slates  Institute  ot  Pcuice. 

DATE/TIME:  Thursda\ ,  |anuar\  23,  \Q'^7 . 
9:00a.m-5;30  p.m. 

LOCATION:  1550  M  Street.  N\V..  M  .Street 
Lobbv  Conference  Room,  Washington, 
IX:  20005 

STATUS:  Open  .Session— Portions  nia\  he 
closed  pursuant  to  Subsection  (c)  of 
Se<-tion  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  U'nited  States  Institute 
of  Peace  Act.  Puhhc  I,aw  98-525. 

AGENDA:  ianuar\  Board  Meeting. 
Approval  of  Minutes  of  the  Se\ent\- 
eighth  Meeting  of  the  Board  of  Direc  tors; 
Chairman's  Report:  President's  Report. 
Conmiittee  Reports,  i^eview  of 
Unsolicited  Grant  .Applications; 
Selection  of  1998  National  Peace  Fssav 
Contest  Topic:  Other  General  Issues. 
CONTACT:  Dr  Shervl  Brown.  Director. 
Office  of  Comnuinications,  Telephone 
(21)2)  457-1  :'0(i 

Dated    laiiu.irv  2    1997. 
Charles  E.  Nelson, 

\'i(  f  Prpsidpnt  tor  ManneF-mpnt  and  Financp. 
United  Statp:>  lifititutp  cf  Ppact 
WK  D(x:   97-44h  F.ifd  1  -'l-T,  V5;t  [uni 
BILUNG  CODE  6B20-AR-M 
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Corrections 


Federal  Register 

Vol    62,  No.  4 

Tuesday,  January  7,  1997 


This  section  of  the  FEDERAL  REGISTER             DEPARTMENT  OF  JUSTICE  DEPARTMENT  OF  TRANSPORTATION 

cx)ntalns  editorial  corrections  of  previously 

published  Presidential.  Rule  Proposed  Rule        Drug  Enforcement  Administration  Federal  Aviation  Administration 

and  Notice  documents  These  corrections  are 

prepared  by  the  Ottice  of  the  Federal                    [Docket  No.  95-1]  ^^  ^p^  ^^^^  ^^^  ^^^  ^^g 

Register.  Agency  prepared  corrections  are  ..  .  ^   „  ..  «.    « 

issued  as  signed  documents  and  appear  n  Margaret  E.  Sarver,  M.D.,  Suspension 

the  appropriate  document  categories                   °^  Registration;  Reinstatement  With  [Docket  No.  28745;  Amendment  Nos.  107- 

elsewhere  in  the  issue.                                      Restrictions  9  and  108-14] 

RIN2120-AG27 

nPDAnTUPMTOP  lllQTirP  In  notice  docu.nent  96-28766 

DEPARTMENT  OF  JUSTICE                      beginning  on  page  57896  in  the  issue  of  Falsification  of  Security  Records 

_         _   .  »  »j    ■    ■_.    *•  Friday.  November  H,  1996  make  the 

Drug  Enforcement  Administration             ,  ,,                     ,  /^^rr-o^^.v,,, 

**                                                                   follnwmg  corrections:  Lorrection 

n*  /^M  D  ^    4on<       M  *inA  1-  On  pa^H  .T"899,  in  the  second 

21  CFR  Parts  1301  and  1304                        column,  m  the  se,.ond  paragraph,  in  the  I"  ^ule  document  96-30776  beginning 

ninth  line  from  thn  bottom,  ■codeine  ""  P^ge  64242  in  the  issue  of  Tuesdav. 

[DEA-143P]                                                        produces"  .shouu!  r^-ad  "codeine  December  3,  1996  make  the  following 

products".  correction: 

RIN  1117-AA36                                                         2.  On  the  siune  fage,  m  the  third  On  page  64243,  in  the  first  column,  in 

column,  111  the  last  paragraph,  in  the  the  third  full  paragraph,  in  the  first  line. 

Establishment  of  Freight  Forwarding         eleventh  line  from  the  bottom,  insert  "FDA"  should  read  "FAA". 
Facilities  for  DEA  Distributor                        "glntethimide"  after  "Respondent's". 

Reaistrants  bilung  coo€  i505-^)i-o 

negi&iranis                                                           bilung  code  i5oe-oi-o  

Correction  ' 

,„  p„posed  ™.:  a. ..„  «.,,.,-    oepah™ento..ust,ce  o.par™entop.ust,ce 

beginning  on  page  666  37  ,n  the  issue  o:      ^rug  Enforcement  Administration  """^  Enforcement  Administration 

Wednesday.  December  18.  1996   make 

the  following  corre<:tioii:                                   [Docket  No.  95-11]  [DEA  #153F] 

§1301.02    [Corrected]                                   Stanley  Dubin,  D.D.S.;  Revocation  of  Controlled  Substances:  Established 

On  page  66638,  in  the  third  column.        "^*^'^^*'°"  Initial  1997  Aggregate  Production 

§1301.02  (m).  in  the  last  line  in  the               Correction  Quotas 

paragraph,  "returners'  should  read                  In  notice  document  96-30378  Correction 

"returns".  beginning  on  page  t)t)727  in  the  issue  of 

BJUJNG  coo€  15O5-01-O                                         Friday.  November  29,  1996  make  the  In  notice  document  96-31889 

following  correction:  beginning  on  page  6631 1  in  the  issue  of 

On  page  60728,  in  the  second  column,  Tuesday,  December  17,  1996,  make  the 

in  the  first  full  paragraph,  in  the  last  following  correction: 

line,  "January  28.  1997"  should  read  Qn  page  66313  add  the  following 

December  30,  1996  .  seven  entries  that  were  inadvertently 

aiLUNO  CODE  15O5-01-O  omitted  from  the  table. 

['(•ntobarbital   16,772.000 

Phpncychdinc       60 

f'heniiietrazine    2 

I'henylacefone    10 

Secotjarbital  _ 491.000 

Siifentaiiil  1.000 

Th.;t)aiiie     y,:i25.000 

BILUNG  CODE  1$0»-01-0 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4131-N-01] 

Notice  on  Site-Baseci  Wailing  Lists 

AGENCY:  Office  of  the  Assistant 
Spcretary  for  Fair  Hnusing  and  Equal 
Opportunity,  and  Offl' p  of  the  Assistant 
.Secretary  for  Public,  and  Indian 
Housing,  HUD. 
action:  Notice. 

SUMMARY:  This  notice  invites  certain 
public  housing  agencies  ("PHAs")  to 
request  approval  oi' tenant  selection  and 
assignment  plans  that  vary  from  general 
program  requirements  in  order  to 
nip'ement  site  based  waiting  lists  at 
puhla  housing  sites  under  certain 
circumstances.  The  notice  explains 
HUD  policy  on  this  maMer  and  describes 
thr  procedure  for  nia.king  ^uch  requests. 
HUD  will  approve  under  this  notice 
only  those  requests  that  are  consistent 
with  Title  VI  of  the  Civil  Rights  Act  of 
1464  f  Title  VI")  and  that  meet  the 
other  requirements  of  this  notice. 
EFFECTIVE  DATE:  fanuary  ".  1997. 
COMMENT  DUE  DATE:  March  10.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Soiomon,  Senior  Director  for  Policy  and 
Legislation,  or  Stephen  I.  Holmquist, 
Policy  Development  Advisor,  Office  of 
Policy,  Program,  and  Legislative 
Initiatives,  Room  4116,  (2U2)  708-0713, 
or  Linda  Campbell,  Director.  Marketing. 
Leasiiig  and  Management  Division. 
Office  of  Public  and  Assisted  Housing, 
Rdcm  4206, (202)  708-0744, 
Department  of  Housing  and  Urban 
!)e'. eiopment,  4,51  .Seventh  Street,  SVV., 
W.jsnu.gton,  DC  20410  (202)  708-0713; 
or  i-arry  Pearl,  Oftii  e  of  Fair  Housing 
anil  Lqual  Opportunity,  Room  5226, 
;J02)  708-0288,  U  S  Department  of 
HoLSiHgand  L'rban  Development,  4.S1 
Seventh  Street.  SVV,   VVashington,  DC 
2041U.  (202)  70P-42,t2  Hearing  or 
speech-impaired  individuals  may  access 
these  numbers  via  TFY  by  calling  the 
Federal  Information  Relay  Service  at  1- 
800 -877-fl339.  (With  the' exception  of 
the  "800"  number,  these  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

L  Paperwork  Reduction  .Act  Statement 

The  information  colie.  tion 
requirements  contained  in  this  Notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  199,5  (44  U.S.C.  3501-3,520)  and 
have  been  approved  and  assigned  OMB 
control  numl)er  2577-0214,  which 
expires  March  31.  1997.  An  agency  may 
not  conduct  or  spon.sor,  and  a  person  is 


not  re(|uired  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  valid  control  number. 

IL  Solicitation  oi  Comments 

HUD  invites  comments  on  this  notice. 
The  comments  will  be  taken  into 
consideration  in  the  event  HUD  decides 
to  revise  the  procedures. 

in.  Site-Based  Wailing  Lists 

/.  Purpose 

This  notice  invites  certain  public 
housing  agencies  ("PHAs")  to  request 
approval  of  tenant  selection  and 
assignment  plans  that  vary  from  general 
program  requirements  in  order  to 
implement  site-based  waiting  lists  at 
public  housing  sites  under  certain 
circumstances.  The  notice  explains 
HUD  policy  on  this  matter  and  describes 
the  procedure  for  making  such  requests. 
HUD  will  approve  under  this  notice 
only  those  requests  that  are  consistent 
with  Title  VI  of  the  Civil  Rights  Act  of 
1964  ("Title  VI")  (42  U.S.C.  2000d-l  et 
seq.)  and  that  otherwise  meet  the 
requirements  of  this  notice. 

2.  Applicability 

This  notice  applies  only  to  PHAs  that 
have  Annual  Contributions  Contracts 
covering  a  total  of  1,250  or  more  public 
housing  units.  For  each  such  PHA,  the 
applicability  of  this  notice  (under  the 
criteria  described  below  in  this  Section) 
may  be  determined  with  respect  to  all 
of  the  PHAs  public  housing  sites,  or 
may  be  determined  separately  with 
respect  to  either  the  PHA's  mixed- 
population  and  elderly-designated  sites 
or  the  PHAs  general  occupancy  sites 
(i.e..  all  sites  other  than  mixed- 
population  and  elderlv-designated 
sites).  Regardless  of  which  of  these 
options  a  PHA  chooses,  this  notice  is 
applicable  where: 

(a)  At  least  90  percent  of  the 
occupants  of  the  sites  and  at  least  90 
percent  ot  the  applicants  on  the 
applicable  public  housing  waiting  list(s) 
are  persons  of  the  same  race;  or 

(b)  At  least  90  percent  of  the 
occupants  of  the  sites  and  at  least  90 
percent  of  the  applicants  on  the 
applicable  public  housing  waiting  list(s) 
are  of  the  same  ethnicity. 

This  notice  does  not  apply  to  PHAs 
which  are  operating  under  a  court  order 
involving  civil  rights  violations:  to 
PHAs  for  which  HUD  has  made  a 
determination  of  apparent  non- 
compliance with  Title  VI  or  which  are 
currently  operating  under  a  Voluntarj' 
Compliance  Agreement;  or  to  PHAs  that 
are  operating  under  a  settlement  or 
conciliation  agreement  providing  for 
class-wide  relief  for  race  or  national 


origin  di.scrimination  under  the  Fair 
Housing  Act. 

HUD's  authority  under  24  CFR 
1.4(b)(2)(iii)  to  approve  tenant  selection 
and  assignment  plans  that  vary  from 
general  program  requirements  remains 
in  effect  for  PHAs  that  do  not  fit  within 
the  bounds  of  this  notice. 

For  purposes  of  this  notice,  each 
"site"  may  consist  of: 

(a)  One  public  housing  development, 

(b)  More  than  one  public  housing 
development  (by  reason  of  proximity  or 
other  geographic  characteristics),  or 

(c)  A  portion  of  one  or  more  public 
housing  developments  (in  the  case  of 
scattered-site  developments),  as 
proposed  by  the  PHA  and  approved  by 
HUD  under  this  notice.  For  purposes  of 
this  notice,  a  PHA  proposing  site-based 
waiting  lists  at  its  general  occupancy 
sites  must  include  all  of  its  general 
occupancy  units  in  an  identified  site, 
and  a  PHA  proposing  site-based  waiting 
lists  at  its  mixed  population  and 
elderly-designated  sites  must  iru;lude  all 
of  its  mixed  population  and  elderly- 
designated  units  in  an  identified  site. 

3.  Background. 

Title  VI  prohibits  discrimination  on 
the  grounds  of  race,  color,  and  national 
origin  in  any  program  or  activity 
receiving  Federal  financial  assistance. 
PHAs,  as  recipients  of  HUD  funds,  are 
barred  by  Title  VI  from  subjecting 
housing  residents  to  segregation  or 
separate  treatment  on  any  of  these 
grounds.  HUD  has  implemented  Title  VI 
through  regulations  at  24  CFR  part  1. 
With  respect  to  public  housing 
admissions,  the  provisions  of  24  CFR 
1.4(b)(2)(ii)  require  PHAs  to  assign 
eligible  applicants  to  dwelling  units  in 
accordance  with  a  plan  providing  for 
assignment  on  a  community-wide  basis. 
Under  this  authority,  HUD  generally 
requires  assignment  of  applicants  to 
dwelling  units  from  a  single  waiting  list 
(although  PHAs  may  have  one  waiting 
list  for  general  occupancy  units  and 
another  for  mixed  population  and 
elderly-designated  units).  However. 
HUD  also  has  existing*uthority  to 
approve  plans  that  vary  from  the  general 
requirement  when  such  plans  involve 
housing  programs  in  which  persons  of 
one  race  or  of  one  ethnicity  predominate 
and  when  such  plans  would  be 
consistent  with  Title  VI.  For  the  reasons 
stated  below,  this  notice  invites  PHAs  to 
request  approval  of  such  plans. 

PHAs  that  do  not  meet  the  criteria  set 
forth  in  Section  2  of  this  notice  may 
request  approval  of  site-based  waiting 
lists.  However,  such  requests  will  not  be 
considered  under  the  special  processing 
guidelines  in  this  notice. 
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4.  Statement  and  Explanation  of  HUD 
Policy 

Federal  funding  of  public  housing 
began  with  the  United  States  Housing 
Act  of  1937.  For  the  first  25  years  of  that 
Act,  the  Federal  government  permitted, 
if  not  encouraged,  segregation  by  race  in 
public  housing  developments.  Active 
attempts  by  the  Federal  government  to 
desegregate  public  housing  began  only 
with  Executive  Order  11063  issued  by 
President  Kennedy  in  November  1962. 
The  order  banned  discrimination 
prospectively  in  federally  funded 
housing,  but  sought  to  end 
discrimination  in  existing  developments 
only  through  persuasion  and  voluntary 
activity.  Executive  Order  11063  was 
followed  by  passage  of  the  1964  Civil 
Rights  Act.  Title  VI  of  which  barred 
discrimination  in  all  federally  assisted 
programs  and  provided  for  termination 
of  funding  where  discrimination 
continued. 

Policies  to  implement  Title  VI 
through  tenant  selection  and  assignment 
policies  thereafter  took  a  variety  of 
forms.  The  first  iteration  embodied 
"freedom  of  choice"  principles. 
Applicants  were  allowed  to  apply  to  the 
housing  development  of  their  choice 
based  on  available  units  and  their  place 
on  a  waiting  list.  During 
implementation  of  this  policy, 
segregation  did  not  appreciably 
diminish.  Freedom  of  choice  policies 
did  not  address  the  effects  of  the  site 
selection  process,  by  which 
developments  had  been  located  in  all- 
white  and  all-black  areas  with  tenants 
assigned  accordingly  In  many  cases,  the 
choice  for  tenants  after  these  patterns 
were  established  was  between  an  all- 
black  development  in  a  black 
neighborhood  or  an  all-white 
development  in  a  white  neighborhood. 
An  integrated  development,  much  less 
an  integrated  neighborhood,  was  rarelv 
an  option.  Even  assuming  fair 
administration  of  the  policy,  which  was 
not  always  the  case,  it  did  not 
effectively  address  the  complexities  of 
the  legacy  of  segregation. 

HUD  next  required  PHAs  to  adopt 
community-wide  waiting  lists  in  which 
applicants  were  offered  vacancies  based 
on  tenant  selection  preferences  and  the 
date  and  time  of  application.  If  offers 
were  rejected,  the  applicants  lost  their 
standing  on  the  waiting  list.  In  spite  of 
this  effort,  segregation  continued, 
apparently  unabated  and  the  situation 
in  many  communities  grew  worse; 
compliance  was  spotty  and  mechanisms 
to  ensure  it  (hearings  and  fund  cut-offs) 
were  either  unwieldy  or  politically 
controversial.  Where  the  policv  was 
enforced,  it  sometimes  acted  to 


discourage  all  but  the  most  desperate 
applicants.  Over  time,  the  policy  led 
applicants  to  self-select:  applicants 
willing  to  be  placed  in  those 
developments  with  vacancies  (often  less 
desirable  developments)  tended  over 
time  to  be  minority  families  for  whom 
public  housing  was  a  last  resort. 

Other  low-income  federally  assisted 
housing  programs  created  after 
Executive  Order  11063  and  Title  VI 
provided  housing  in  privately  owned 
apartment  buildings  and  developments. 
Unlike  public  housing,  each  private 
development  established  its  own 
waiting  list.  This  housing  was 
disproportionately  utilized  by  non- 
minority  applicants,  leading  to  further 
isolation  of  minority  tenants  in  public 
housing.  Segregation  was  thus 
exacerbated,  and  the  use  of  a 
community-wide  waiting  list  to  promote 
integration  in  general  occupancy  public 
housing  was  rendered  even  more 
ineffective. 

For  these  and  other  reasons,  the 
resident  populations  of  a  number  of 
large  PHAs  today  are  predominately  of 
one  race  or  of  one  ethnicity.  Assignment 
of  applicants  to  dwelling  units  in 
accordance  with  a  plan  providing  for 
assignment  from  a  single  waiting  list  is 
not  an  effective  means  of  furthering 
desegregation  for  such  PHAs. 
Abandoning  this  policy  in  favor  of  one 
that  allows  applicants  more  options  in 
these  circumstances  should  not  be 
expected  to  diminish  civil  rights 
protections  and  will  likely  promote 
other  important  values. 

For  instance,  in  an  almost  exclusively 
one  race  public  housing  system,  it  is 
very  common  to  see  only  members  of 
that  race  applying  for  housing  with  that 
PHA.  In  this  situation,  a  change  in 
tenant  policy  is  unlikely  to  wor.sen 
segregation.  It  may,  in  fact,  improve  the 
racial  diversity  and  integration  within 
the  PHA  and  its  developments. 
Individuals  may  be  more  willing  to 
apply  for  a  particular  public  housing 
site  with  which  they  are  familiar,  even 
if  they  would  be  a  racial  minoritv 
within  that  site.  Thus,  'he  site-ba.sed 
wailing  list  option  may  uicrease  racial 
or  ethnic  diversity  within  the  PHAs 
developments.  As  long  as  it  did  not  lead 
to  resegregation  or  similar  problems,  the 
policy  will  likely  have  a  positive  impact 
on  the  fair  housing  environment  within 
the  PHA. 

On  the  other  hand,  if  as  a  result  of 
implementing  site-ba.sed  waiting  lists,  a 
PHA  showed  signs  of  bec:op  ing  more 
segregated,  the  fact  that  HUD  had 
approved  the  original  applicntion  for 
site-based  lists  would  not  insulate  the 
PHA  from  compliance  with  Title  VI  and 
other  applicable  civil  rights  laws.  This 


circumstance  could  arise  if  an  approved 
PHA  began  marketing  its  various 
developments  on  a  racial  or  ethnic 
basis.  It  could  also  occur  if  other 
changes  in  operations,  such  as  changes 
to  preference  rules  or  demolition  of  a 
significant  portion  of  the  PHA's  stock, 
appear  to  cause  the  site-based  waiting 
list  policy  to  have  an  unanticipated 
discriminatory  impact. 

Site-based  waiting  lists  can  help  to 
foster  a  sense  of  community  in  public 
housing  neighborhoods  by 
strengthening  existing  ties  to  family, 
school,  work,  and  neighborhood 
institutions  and  can  also  promote  other 
policy  objectives  of  the  public  housing 
program.  For  example,  allowing 
applicants  to  move  to  the  development 
of  their  choice,  rather  than  assigning 
them  the  first  available  unit,  may  attraci 
to  public  housing  communities  a  more 
diverse  population  with  a  broader  range 
of  incomes.  As  a  result,  more  working 
families  may  apply  to  and  move  into 
public  housing,  providing  role  models 
and  possibly  access  to  information 
about  job  oppor  unities  for  current 
public  housing  residents.  Serving 
households  with  a  broader  range  of 
incomes  would  also  lead  to  a  reduction 
in  PHA  operating  subsidy  needs. 

In  addition,  recently-enacted  and 
proposed  program  reforms  will  make 
PHAs  in  the  future  much  more  closely 
linked  to  local  housing  markets.  PHAs 
will  be  required  to  make  market- 
influenced  decisions  about  rent  levels, 
income  range  preferences,  the  viability 
of  their  developments,  and  other  issues 
that  are  neces.sarily  site-based.  Site- 
based  waiting  lists  could  be  an 
important  part  of  that  new  approach  to 
public  housing  management. 

Therefore,  for  the  reasons  stated 
above,  this  notice  announces  that  HUD 
will,  subject  to  specific  conditions,  grant 
approval  of  tenant  selection  and 
assignment  plans  involving  site-based 
waiting  lists  whr  e  HUD  determines 
that,  due  to  the  predominance  of 
persons  of  ont.^  race  or  of  one  ethnu  it\ 
both  in  the  current  resident  population 
and  on  the  applicable  community-wide 
applicant  waiting  list,  a  communitv- 
wide  waiting  list  does  not  ser\e  the 
goals  of  Title  VI  in  any  demonstrable 
way,  and  that  site-based  waiting  lists  are 
consistent  with  Title  VI. 

5.  Submission  and  Review  of  Requests 

A.  PHA  Submission  Requirements 

A  PHA  may  request  HUD  approval  to 
implement  site-based  waiting  lists 
under  this  notice  by  submitting  its  plan 
and  the  rationnie  lor  it  to  HUD  under 
the  procedures  described  in  .Section  6, 
helovv.  No  such  request  shall  be  granted 
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without  the  approval  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  ("FHEO")  and  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  ("PIH").  Any  such  plan 
must  include  all  of  the  PHA's  general 
occupancy  sites  and/or  all  of  the  PHA's 
mixed-population  and  elderly- 
designated  sites.  This  notice  does  not 
address  a  PHA's  request  to  implement 
site-based  waiting  lists  at  some  of  its 
sites  and  not  at  others  within  these  two 
occupancy  types. 

A  PHA's  request  for  HUD  approval  of 
site-based  waiting  lists  under  this  notice 
must  also  include  the  information 
described  below.  Where  a  site  is 
composed  of  more  than  one 
development  or  a  portion  of  one  or  more 
developments,  then  the  PHA  must 
provide  the  required  information  for 
both  the  site  and  for  the  corresponding 
development(s). 

a.  For  each  development/site  operated 
by  the  PHA: 

— The  development  name,  development 
number,  occupancy  type  (i.e..  general 
occupancy,  mixed-population,  or 
elderly-designated),  and  number  of 
units  by  bedroom  size; 

— Date  the  development/ site  originally 
became  available  for  public  housing 
occupancy; 

— Whether  the  development/site  was 
originally  occupied  on  a  segregated 
basis  by  race  or  by  ethnicity  (as 
applicable),  if  that  information  is 
available;  and 

— Racial  or  ethnic  composition  (as 
applicable),  by  bedroom  size; 

b.  For  the  general  occupancy  and  for 
the  mixed-population  and  elderly- 
designated  waiting  lists,  respectively, 
the  PHA  must  provide  the  date  of  the 
oldest  active  application,  the  number  of 
applicants  on  the  list,  the  racial  or 
ethnic  composition,  (as  applicable),  of 
the  waiting  list  by  bedroom  size  and  an 
estimate  of  the  length  of  the  wait  for  an 
offer  by  bedroom  size. 

c.  For  the  PHA's  Section  8  program. 

— The  number  of  certificates  and 
vouchers  currently  in  use  by  race  or 
by  ethnicity  (as  applicable),  and 
bedroom  size;  and 

— The  length  and  composition  of  the 
waiting  list  by  race  or  by  ethnicity  (as 
applicable),  and  by  bedroom  size. 

d.  All  location(s)  (e.g.,  developments, 
sites,  offices,  or  other  places)  at  which 
the  PHA  accepts  applications  for  public 
housing. 

e.  The  PHA's  explanation  of: 
(1)  How  the  proposed  site-ba.sed 

waiting  list  plan  will  improve  the  PHA's 
public  housing  program  through 
offering  greater  choice  to  applicants, 


attracting  working  families  to  public 
housing,  or  through  other  benefits,  and 

(2)  Whv  the  plan  is  consistent  with 
Title  VI.  " 

f.  A  summary  of  the  PHA's  current 
and  proposed  public  housing  tenant 
selection  and  assignment  procedures 
along  with  a  description  of  any  Consent 
Decrees,  Voluntary  Compliance 
Agreements,  or  other  documentation 
related  to  past  or  current  occupancy 
problems  and  any  measures  taken  to 
correct  such  problems. 

B.  Other  Information  for  HUD  Review 

In  reviewing  such  requests.  HUD  will 
also  consider  the  following  information, 
which  is  already  available  to  HUD: 

a.  Race,  ethnicity,  family  (i.e.,  non- 
elderly),  disabled,  and  elderly 
population  data  for: 

(1)  Persons  living  in  the  relevant 
Metropolitan  Statistical  Area  ("MSA"); 

(2)  Persons  living  in  the  PHA's 
jurisdiction; 

(3)  Income-eligible  persons  living  in 
the  relevant  MSA;  and 

(4)  Income-eligible  persons  living  in 
the  jurisdiction. 

b.  Racial  or  ethnic  composition  of  the 
non-PHA  housing  in  the  neighborhood 
around  the  PHA  development/site. 

6.  HUD  Processing  of  Requests 

PHA  requests  for  HUD  approval  of 
site-based  waiting  lists  shall  be 
processed  in  the  following  manner: 

a.  A  PHA  must  submit  one  copy  of  its 
request  to  the  A.ssistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 
("FHEO")  at  HLT)  Headquarters,  who 
shall  have  lead  responsibility  to  review 
the  request,  and  who  shall  provide  a 
copy  of  it  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing  ("PIH"). 
Attention:  Marketing  and  Leasing 
Management  Division.  The  PHA  must 
also  submit  one  copy  of  the  request  to 
the  Director  of  FHEO  at  the  local  HUD 
office,  who  shall  provide  copies  of  it  to 
the  local  Director  of  PIH,  the  Secretary's 
Representative,  and  the  State 
Coordinator  or  Area  Coordinator.  The 
PHA's  request  must  include  the  name 
and  telephone  number  of  a  contact 
person  who  understands  how  the 
proposed  system  is  to  work,  who  can 
answer  relevant  questions,  and  who  can 
clarify  the  policies  and  procedures 
described  in  the  request.  The  Assistant 
Secretary  for  FHEO  and  the  Assistant 
Secretary  for  PIH  will  make  the  final 
determination  on  the  request.  HUD  will 
endeavor  to  process  all  complete 
requests  within  60  days  of  receipt  by  the 
Assistant  Secretary  for  FHEO. 

b.  HUD  will  approve  PHA  requests  to 
implement  site-based  waiting  lists  that 
are  consistent  with  Title  VI  and  that 


meet  the  other  requirements  of  this 
notice,  as  follows: 

(1)  The  PHA  has  Annual 
Contributions  Contracts  covering  1,250 
or  more  public  housing  units; 

(2)  (a)  At  least  90  percent  of  the 
occupants  of  all  of  the  PHA's  public 
housing  units,  of  the  PHA's  mixed- 
population  and  elderly-designated 
units,  or  of  the  PHA's  general 
occupancy  units,  as  applicable,  and  at 
least  90  percent  of  the  applicants  on  the 
applicable  public  housing  waiting 
list(s),  are  persons  of  the  same  race;  or 
(b)  at  least  90  percent  of  the  occupants 
of  all  of  the  PHA's  public  housing  units, 
of  the  PHA's  mixed-population  and 
elderly-designated  units,  or  of  the  PHA's 
general  occupancy  units,  as  applicable, 
and  at  least  90  percent  of  the  applicants 
on  the  applicable  public  housing 
waiting  list(s)  are  of  the  same  ethnicity. 
(See  Section  2,  above,  regarding  the 
separate  application  of  this  notice  to  a 
PHA's  mixed-population  and  elderly- 
designated  sites  and  to  its  general 
occupancy  sites); 

(3)  The  PHA  is  not  operating  under  a 
court  order  involving  civil  rights 
violations;  has  not  been  found  to  be  in 
non-compliance  with  Title  VI  and  is  not 
currently  operating  under  a  Voluntary 
Compliance  Agreement;  and  is  not 
operating  under  a  settlement  or 
conciliation  agreement  providing  for 
class-wide  relief  for  race  or  national 
origin  discrimination  under  the  Fair 
Housing  Act;  and 

(4)  The  PHA  submits  Multi-Family 
Tenant  Characteristics  Survey  (MTCS) 
reports  (HUD  Form  50058)  in  a 
complete  and  timely  manner. 

c.  In  addition,  all  HUD  approvals 
under  this  notice  will  be  subject  to  the 
following  conditions: 

(1)  Site-based  waiting  lists  must  be 
implemented  for  all  general  occupancy 
sites  and/or  all  mixed-population  and 
elderly-designated  sites; 

(2)  All  locations  where  a  PHA  accepts 
applications,  including  development/ 
site  offices  or  a  central  office,  must 
accept  applications  for  admission  at  all 
of  the  PHA's  sites.  If  a  PHA  implements 
site-based  waiting  lists  at  its  general 
occupancy  sites,  but  not  at  its  mixed- 
population  and  elderly-designated  sites, 
then  the  PHA  may  choose  not  to  accept 
general  occupancy  applications  at  its 
mixed-population  and  elderly- 
designated  sites.  If  a  PHA  implements 
site-based  waiting  lists  at  its  mixed- 
population  and  elderly-designated  sites, 
but  not  at  its  general  occupancy  sites, 
then  the  PHA  may  choose  not  to  accept 
mixed-population  and  elderly- 
designated  applications  at  its  general 
occupancy  sites. 
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(3)  The  PHA  must  make  available 
basic  information  about  each  site 
(location,  occupancy,  number  and  size 
of  units,  number  and  size  of  accessible 
units,  availability  and  accessibility  of 
amenities  such  as  day  care,  security, 
transportation,  and  training  programs) 
to  all  applicants  at  all  sites: 

(4)  Preference  policies  established  by 
PHAs  must  operate  in  accordance  with 
law  and  HUD  regulation.  Preference 
policies  must  be  applied  in  a  non- 
discriminatory manner, 

(5)  All  applicants  may  apply  to  any 
site(s)  they  choose,  subject  to  valid, 
current  PHA  admissions  policies. 
Applicants  currently  on  the  waiting  list 
will  maintain  their  original  application 
date.  However,  in  its  request  under  this 
notice,  a  PHA  may  request  HUD 
approval  to  limit,  for  reasons  of 
administrative  efficiency,  the  number  of 
site-based  waiting  lists  to  which  an 
applicant  may  apply. 

(6)  The  PHA  must  provide  each 
applicant  with  an  estimate  of  the  period 
of  time  the  applicant  would  likely  have 
to  wait  to  be  admitted  to  units  of 
different  sizes  and  types  (e.g.,  regular  or 
accessible)  at  each  of  the  different  sites. 

(7)  All  offers  of  housing  must  be  made 
from  a  central  location.  Regardless  of 
how  many  site-based  waiting  lists  an 
applicant  may  be  on,  an  applicant's 
refusal  of  an  offer,  without  good  cause, 
at  any  site,  will  result  in  the  applicant's 
name  being  dropped  to  the  bottom  of  all 


public  housing  waiting  lists  nt  that  PH.-X 
on  which  the  applicant's  name  appears 

7.  }i['D  Monitoring 

HUD  will  monitor  the  implementation 
of  site-based  waiting  lists  approved 
under  this  notice  for  continued 
(.otnplinnc.e  with  Title  \'I  annual l\ 

IV.  Findings  and  Certifications 

Environmental  Impart 

In  accordance  with  24  CFR  50.19(c)(3i 
ot  the  HUD  regulations,  the  policies  and 
procedures  contained  in  this  rule  set  out 
nondiscrimination  standards  and. 
therefore,  are  categoricallv  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12612.  Eederahsm 

The  General  Counsel,  as  the 
Designated  Official  for  HUD  under 
section  6(a)  of  Executive  Order  12612, 
Federalism,  has  determined  that  the 
provisions  in  this  notice  does  not  affect 
the  relationship  between  the  Federal 
Government  and  the  States  and  other 
public  bodies  or  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
the  policy  is  not  subject  to  review  under 
Executive  Order  12612. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 


Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and   thus,  is  not 
suhie(  t  t(i  nn  ieu  under  the  order 

Ext^i  utive  Ordi^r  IJHhh.  Hi'i>iilotnr\ 
Planmnii  and  Hevn'i\ 

Thi»'  Office  ct  Management  and  budget 
(OMBI  renieued  this  notice  under 
Exec  uti\e  Order  12866.  Regulators 
Planning  and  Review,  (3MH  deternuned 
that  this  notice  is  n  "significant 
regulatory  action."  as  defined  in  section 
.3(f]  of  the  Order  (although  not 
e(,onomicall\  significant,  as  provided  in 
sei.tion  ,3(f)(l)  of  the  Order),  Anv 
changes  made  to  the  final  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk.  Room  10276.  451  Seventh  Street, 
SVV.  Washington.  DC  20410-0500, 

Dated   Dp(.pmi)or  .iO,  1996 

Susan  M.  Forward. 

Depittv  Assistan:  Serrptary  for  Enfnn  fmenl 
and  Investigations 

Dated:  Decemt)er  30,  199h 

Kevin  E.  Marchman. 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarKe. 

RULES  GOING  INTO 
EFFECT  TODAY 

DEFENSE  DEPARTMENT 

Collection  from  third  party 
payers  of  reasonable  costs 
of  healthcare  services: 

TRICARE  resource  sharing 
agreements;  published  1- 
7-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Organization,  functions,  and 
authority  delegations: 
Deputy  User  Fee  Waiver 
Officer;  published  1-7-97 

TENNESSEE  VALLEY 
AUTHORITY 

TVA  power  securities  issued 
through  Federal  Reserve 
banks;  book-entry 
procedures;  published  1-7- 
97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Foreign  taxes  deemed  paid 
by  domestic  corporate 
sharehokjer;  computation; 
putdished  1-7-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Aninnal  and  Plant  Health 
Inspection  Service 

interstate  transportation  of 
animals  arxl  animal  products 
(quarantine): 

Brucellosis  in  cattle  and 
bison- 
State  and  area 
classlficatk>ns: 
comments  due  by  1-17- 
97;  published  11-18-96 

AGRICULTURE 
DEPARTMENT 

Meat  arxj  meat  products: 
export  reporting;  comments 
due  by  1-13-97;  published 
11-14-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 


Key  escrow  errcryption 
equipn>ent  arxJ  software; 
Ircensing;  comments  due 
by  1-13-97;  published  12- 
13-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fishenes  of 
Exclusive  Ecorwmic  Zone- 
Pacific  halibut  and  red 
king  crab;  comments 
due  by  1-15-97; 
published  12-16-96 
Northeastern  United  States 
fishenes- 

Atlantk:  mackerel,  squid, 
and  butterfish: 
comments  due  by  1-14- 
97,  published  11-1&-96 
Summer  flounder  and 
scup;  comments  due  by 
1-13-97;  published  12- 
18-96 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets: 

Contract  market  designation 
applications  review  and 
approval  and  exchange 
rules  relating  to  contract 
terms  and  conditions, 
comnnerTts  due  by  1-16- 
97;  published  12-27-96 

Contract  market  rulfe  review 
procedures;  comments 
due  by  1-16-97;  published 
12-17-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Restructunng  costs/tx)nuses; 
comments  due  by  1-14- 
97;  published  11-15-96 
Federal  Acquisition  Regulation 

(FAR): 

Independent  research  and 
development  allowat)le 
cost  criteria/bid  and 
proposal  costs  for  Fiscal 
Year  1996  and  beyond; 
conrvnents  due  by  1-13- 
97;  published  11-14-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emtssion  starxlards: 
Secondary  lead  smelters, 
new  and  existing; 
comments  due  by  1-13- 
97;  published  12-12-96 
Air  programs: 
Outer  Continental  Sheff 
regulations- 
California;  comments  due 
by  1-15-97;  putdished 
12-16-96 
Air  quality  irrplementatton 
plans;  approval  and 


promulgation;  various 
States: 

Ftonda;  comments  due  by 
1-15-97;  published  12-16- 
96 

Georgia;  comments  due  by 
1-13-97;  published  12-13- 
96 

Idaho;  comments  due  by  i- 
17-97;  published  12-18-96 
Texas;  comments  due  t3y  1- 
13-97;  published  12-13-96 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Proptconazole;  comnr>ents 
due  by  1-13-97;  published 
11-13-96 
Water  pollution  control: 
Great  Lakes  System;  water 
quality  guidarx»- 
Selenium  criterion 
maximum  concentration; 
comments  due  tiy  1-15- 
97,  published  12-16-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Aviafion  services- 
112-118  MHz  for 
Differential  Global 
Positioning  System 
(GPS)  con-ection  data 
and  hiand-held 
transmitter  use; 
comments  due  by  1-15- 
97;  published  11-29-96 
Radio  stations;  tat)le  of 
assignments: 
Pennsylvania:  comments 
due  by  1-13-97;  put)lished 
12-4-96 
Texas;  comments  due  by  i- 
13-97;  published  12-2-96 

FEDERAL  MARITIME 
COMMISSION 

Maritime  earners  in  foreign 
commerce; 

Conditk)ns  unfavorable  to 
shipptrig,  actions  to  adjust 
or  meet- 
United  States^' Japan  trade; 

port  restrictions  arxJ 

requirements;  comments 

due  by  1-13-97; 

published  11-13-96 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Base  pay  definition  and 
Thrift  Savings  Plan  toan 
program  amendments: 
comments  due  by  1-17- 
97;  published  11-18-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 


Indeperxlent  research  ar>d 
development  alk>wat)te 
cost  cntena/bKJ  and 
proposal  costs  for  Fiscal 
Year  1996  and  beyond; 
comments  due  by  1-13- 
97;  published  11-14-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  addrtives: 
Adjuvants,  production  aids, 
and  sanitizers- 
Sodim  2,2  - 
methylenebis(4 ,6-di-ten- 
butylphenyljphosphate; 
comments  due  by  i-i5- 
97;  published  12-16-96 
Adjuvants,  production  aids, 
and  sanitizers- 
2-([2.  4,  8,  10-  tet-akis  (1. 
1  -dimettiytethyl) 
dibenzo(d,f][  1,3,2],  etc.: 
comments  due  by  i-i5- 
97;  published  1 2- 16-96 
Food  for  human  consumption: 
Food  additives- 
Curdten;  convnents  due 
by  1-15-97,  published 
12-16-96 
Human  drugs  and  txological 
products: 

Postmarketing  expedited 
adverse  experience 
reporting  requirements, 
increased  frequency 
reports  revocation; 
comments  due  by  1-13- 
97;  published  10-28-96 
Human  drugs: 
Colk>«dal  silver  ingredients 
or  silver  salts,  products 
containing  (OTC);  not 
generally  recognized  as 
safe  and  effective, 
comments  due  by  i-l3- 
97;  published  10-15-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Appeals  and  heanngs 
procedures;  revisions; 
comments  due  by  1-17-97; 
published  1 1-13-96 

Disposition;  grants 

Alaska:  State  grants: 
comments  due  by  1-14- 
97;  published  1 1-15-96 
Forest  management 

Sustained-yield  forest  units; 
comments  due  by  i-i4- 
97;  published  11-15-96 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copynght  office  and 
procedures 

Regtstration  of  claims- 
>Best  Edition>  of 
published  copynghted 
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works:  comments  due 
by  1-14-97;  published 
12-3-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Independent  research  and 
development  allowable 
cost  cnteria/bid  arxi 
proposal  costs  for  Fiscal 
Year  1996  and  beyond: 
comments  due  by  i-i3- 
97,  published  1 1-14-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Retirement,  health  benefits, 
and  Irte  insurance.  Federal 
employees 
Distirct  of  Columbia 
FinarKial  Control 
Auttx)rity;  employee 
coverage  as  Federal 
employees:  comments 
due  by  1-14-97;  published 
11-15-96 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Electronic  Data  Gathennq. 
Analysis,  and  Retneva; 
System  (EDGAP 
Sutimission  ot  filings  and 
otfier  documents, 
amendments   comments 
due  by  1^13-97,  published 
12-12-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
AlliedSignai  inc  .  comments 
due  by  i-'3  97    published 
11-13-96 
Bell;  comments  3uv  by  1- 

13-97    published  '  '   '4-96 
Boeing:  comments  due  O', 
1-13-97    published  '  '   '2 
96 
Dormer;  con-irrients  due  Dy 
1-^7-97    pijtji!sre<J  12-5- 
96 


Rolls-Royce  pic;  comments 
due  by  1-13-97;  published 
11-13-96 
Schempp-Hirth;  comments 
due  by  1-17-97;  published 
1 1  -5-96 
Special  conditions- 
Gultstream  model  G1159A 
airplane;  comments  due 
by  1-13-97:  published 
12-13-96 
Class  E  airspace;  comments 
due  bv  1-13-97;  published 
11-19-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards 

Occupant  crash  protectiorv- 
Smart  air  bags,  vehicles 
without;  warning  labels, 
manual  cutoff  switches, 
etc   reduction  of 
dangerous  impacts  on 


children;  comments  due 
by  1-13-97;  published 
1 1-27-96 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Firearms: 

Commerce  in  explosives; 
comments  due  by  1-13- 
97;  published  10-15-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Treasury  tax  and  loan 
depositaries  and  payment  of 
Federal  taxes: 

Electronic  Federal  Tax 
Payment  System 
operation;  financial 
institutions  and  Federal 
Resen/e  Bani<s; 
comments  due  by  1-13- 
97;  putjlished  11-21-96 
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Federal  Register 

Vol.  62.   Nn    5 

Wednesday,  lanuarv  8.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supehntendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revision  of  Delegations  of  Authority 

AGENCY:  Office  of  the  Secretar>'. 
Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary'  of  Agriculture  and  general 
officers  of  the  Department  to  delegate 
the  authority  vested  in  the  Secretary 
pursuant  to  section  2501(a)  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  to  provide  outreach  and 
technical  assistance  to  socially 
disadvantaged  farmers  and  ranchers  and 
to  make  grants  and  enter  into  contracts 
and  other  agreements  to  provide  such 
outreach  and  technical  assistance. 
EFFECTIVE  DATE:  January  8.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Siegler,  Deputy  Assistant 
General  Counsel,  General  Law  Division, 
Office  of  the  General  Counsel, 
Department  of  Agriculture,  Room  2321- 
S,  1400  Independence  Avenue,  S.W., 
Washington,  DC  20250.  telephone  202- 
720-6035. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  2501(a)  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  7  U.S.C.  2279(a).  the 
Secretary  of  Agriculture  is  authorized  to 
provide  outreach  and  technical 
assistance  to  encourage  and  assist 
socially  disadvantaged  farmers  and 
ranchers  to  own  and  operate  farms  and 
ranches  and  to  participate  in 
agricultural  programs.  Under  the 
authority  of  7  U.S.C.  2279(a)(2),  the 
Secretary  may  make  grants  and  enter 
into  contracts  and  other  agreements 
with  certain  community  based 
organizations  and  educational 
institutions  to  provide  outreach  and 


technical  assistance  to  socially 
disadvantaged  farmers  and  ranchers. 
The  delegations  of  authority  of  the 
Department  of  Agriculture  are  amended 
to  delegate  to  the  under  Secretary  for 
Natural  Resources  and  Environment  the 
authority  vested  in  the  Secretary  bv  7 
U.S.C.  2279(a)  to  provide  outreach  and 
technical  assistance  to  socially 
disadvantaged  fanners  and  ranchers  and 
to  make  grants  and  enter  into  contracts 
and  other  agreements  to  provide  such 
outreach  and  technical  assistance. 
Further,  that  authority  is  redelegated  by 
the  Under  Secretary  for  Natural 
Resources  and  Environment  to  the 
Chief,  Natural  Resources  Conservation 
Service. 

Prior  delegations  of  authority  by  the 
Secretary  to  the  Under  Secretary  for 
Farm  and  Foreign  Agricultural  Ser\-ices. 
and  by  the  Under  Secretary  for  Farm 
and  Foreign  Agricultural  Services  to  the 
Administrator,  Farm  Service  Agencv.  to 
make  grants  and  enter  into  contracts  and 
other  agreements  to  provide  outreach 
and  technical  assistance  to  socially 
disadvantaged  farmers  and  ranchers 
under  7  U.S.C.  2279  are  removed. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Further,  since  this  rule  relates 
to  internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  Nos.  12866  and  12988.  In 
addition,  this  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.'.  and.  thus.'is 
exempt  from  the  provisions  of  that  Act. 
Accordingly,  as  authorized  by  section 
808  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
Public  Law  104-121,  this  rule  may  be 
made  effective  upon  publication  in  the 
Federal  Register. 

Accordingly,  7  CFR  part  2  is  amended 
as  set  forth  below. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 


PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authorit\-:  Sec  212(a).  Pub.  L.  103-354. 
108  Stat   3210.  "  TS.C  6912(a)(1);  5  U.S.C. 
301:  Reorganization  Plan  No.  2  of  1953,  3 
CFR.  1949-1953  Comp  ,  p   1024. 

Subpart  C— Delegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretaries  and  Assistant  Secretaries 

§  2.16    [Removed  and  reserved] 

2.  In  ??  2,16.  paragraph  (a)(2)(iy)  is 
removed  and  reser\'ed 

3.  In  «>  2.20,  paragraph  {a){9)  is  added 
as  follows; 

§  2.20    Under  Secretary  for  Natural 
Resources  ani  EnvlronrrvenL 

ia)  *   *    * 

(9)  Related  to  outreach  and  tei.hnical 
assistance  to  socially  disadvantaged 
farmers  and  ranchers.  Provide  outreach 
and  technical  assistance  to  .socially 
disadvantaged  farmers  and  ranchers  and 
make  grants  and  enter  into  contracts  and 
other  agreements  to  provide  such 
outreach  and  technical  assistance  under 
7  U.S.C.  2279. 


Subpart  F — Delegations  of  Authority 
by  the  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services 

§2.42    [Amended] 

4.  In  §  2.42.  paragraph  (a)(31|  is 
removed  and  reserved. 

Subpart  J— Delegations  of  Authority  by 
the  Under  Secretary  for  Natural 
Resources  and  Environment 

5.  In  §  2.61,  paragraph  (a)(25)  is  added 
as  follows: 

§2.61     Chief,  Natural  Resources 
Conservation  Service. 


(25)  Provide  outreach  and  technical 
assistance  to  socially  dhsadvantaged 
farmers  and  ranchers  and  make  grants 
and  enter  into  contracts  and  other 
agreements  to  provide  such  outreach 
and  technical  assistance  under  7  U.S.C. 
2279. 

*  •  «  •  * 

For  Subpart  C 
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Dated:  October  1, 1996 
Dan  Glickman, 

Secretary-  of  Agriculture. 
For  Subpart  F. 

Eugene  Moos. 

I  'nder  Secretary-  for  Farm  and  Foreign 
Agriculture  Ser\-ices. 

For  Subpart  I. 

Dated:  October  2.  1996. 
James  R.  Lyons, 

[  'nder  Secretary  for  Natural  Resources  and 
Environment 
|FR  Doc.  97-360  Filed  1-7-97;  8:45  ami 
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Agricultural  Marketing  Service 

7  CFR  Part  33 

[Docket  No.  FV96-33-1  FIR] 

Regulations  Issued  Under  the  Export 
Apple  and  Pear  Act;  Relaxation  of 
Grade  Requirements  for  Apples  and 
Pears  Shipped  to  Pacific  Ports  of 
Russia 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  with  appropriate 
modifications,  the  provisions  of  an 
interim  final  rule  relaxing  the  minimum 
grade  requirements  issued  under  the 
Export  Apple  and  Pear  Act  for  U.S.- 
grown  apples  and  pears  shipped  to 
Pacific  ports  of  Russia.  Container 
marking  provisions  also  are  relaxed  for 
such  shipments.  These  changes  are 
designed  to  develop  Eastern  Russia  as 
an  export  market  for  apples  and  pears, 
This  rule  was  recommended  by  the 
Northwest  Horticultural  Council 
(Council),  an  organization  representing 
the  Northwest  fruit  induslr>'. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  January  9.  1997 
FOfi  FURTHER  INFORMATION  CONTACT: 
Dennis  L.  West,  Marketing  Specialist, 
Northwest  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA.  1220  SW  Third  Avenue, 
room  369.  Portland.  Oregon  97204- 
2807;  telephone:  (503)  326-2724.  Fax  # 
(503)  326-7440;  or  William  R. 
Addington,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS.  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  D.C.  20090-6456: 
telephone:  (202)  720-2412,  Fax  #  (202) 
720-5698.  Small  businesses  may  request 
information  on  compUance  with  this 
regulation  by  contacting:  Jay  Guerber, 


Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  D.C.  20090-6456; 
telephone:  (202)  720-2491.  Fax  #  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  authority  of  the  Export 
Apple  and  Pear  Act,  as  amended,  (7 
U.S.C.  581-590],  hereinafter  referred  to 
as  the  "Act."  This  rule  amends 
"Regulations  Issued  Under  Authority  of 
the  Export  Apple  and  Pear  Act"  (7  CFR 
part  33]. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  |RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities.  The 
purpose  of  the  RFA  is  to  fit  regulatory 
actions  to  tfie  scale  of  business  subject 
to  such  actions  in  order  that  small 
busines,ses  will  not  be  unduly  or 
disproportionately  burdened. 

The  Act  and  regulations  effective 
thereunder  apply  to  exporters  and 
export  carriers  of  apples  and  pears.  In 
the  United  States,  there  are 
approximately  450  firms  which  pack 
and  export  apples  and  300  firms  which 
pack  and  export  pears  that  are 
potentially  subject  to  regulations  under 
the  authority  o*'the  Act.  Small 
agricultural  service  firms,  which 
include  firms  that  pack  and  export 
apples  and  pears,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000.  The 
majority  of  apple  and  pear  exporters 
regulated  under  the  Act  may  be 
classified  as  small  entities.  This  rule 
relaxes  the  minimum  grade 
requirements  issued  under  the  Act  for 
U.S. -grown  apples  and  pears  shipped 
only  to  Pacific  ports  of  Russia. 
Container  marking  provisions  also  are 
relaxed  for  such  shipments.  This  rule 
provides  all  exporters  additional 
Hexibility  in  marketing  apples  and  pears 
of  different  grades  and  quality  in 
Russian  port  cities  and  areas  along  the 
Pacific  Ocean.  These  changes  are 
designed  to  develop  export  markets  for 


apples  and  pears  in  these  areas.  This 
rule  does  not  preclude  shipments  of 
apples  and  pears  of  higher  than  the 
minimum  quality  from  being  shipped  to 
Russian  Pacific  ports.  This  benefits  both 
large  and  small  exporters  of  apples  and 
pears.  Therefore,  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Section  33.10  of  the  "Regulations 
Issued  Under  Authority  of  the  Export 
Apple  and  Pear  Act"  establishes 
minimum  grade  and  container  marking 
requirements  for  export  shipments  of 
apples  and  pears.  Prior  to  the  issuance 
of  the  interim  final  rule,  export 
shipments  of  apples  were  required  to 
meet  a  minimum  grade  of  U.S.  No.  1  or 
U.S.  No.  1  Early  as  specified  in  the 
United  States  Standards  for  Grades  of 
Apples  (7  CF'R  part  51,  sections  51.300- 
51.323).  Exports  of  summer  and  fall 
pears  were  required  to  meet  a  minimum 
grade  of  U.S.  No.  2  as  specified  in  the 
United  States  Standards  for  Grades  of 
Summer  and  Fall  Pears  (7  CFR  part  51, 
sections  51.1260-51.1280).  Exports  of 
winter  pears  were  required  to  meet  a 
minimum  grade  of  U.S.  No.  2  as 
specified  in  the  United  States  Standards 
for  Grades  of  Winter  Pears  (7  CFR  part 
51,  sections  51.1300-51.1323). 
Additional  restrictions  for  apple  maggot 
and  San  Jose  scale  apply  to  both  apples 
and  pears. 

This  final  rule  continues  in  effect  the 
reduction  of  the  minimum  grade 
requirements,  as  follows: 

The  minimum  grade  for  fresh  apples 
exported  to  Russian  Pacific  ports  is 
reduced  to  U.S.  Utility  grade  (7  CFR  part 
51,  section  51.303)  or  U.S.  No.  1  Hail  (7 
CFR  part  51.  section  51.302(b))  for 
apples  damaged  by  hail. 

The  minimum  requirements  for 
summer  and  fall  pears  exported  to 
Russian  Pacific  ports  are  listed  in  the 
regulatory  text  of  this  final  rule.  The 
requirements  provide  that  the  pears  be 
of  one  variety  that  are  mature,  hand 
picked,  clean,  sound  and  free  from  hard- 
end;  and  free  from  serious  damage 
caused  by  broken  skin,  insects,  disease, 
hail  marks,  limbrubs,  heavy  russet,  or 
other  means;  and  not  so  excessively 
elongated  or  flattened  as  to  preclude  the 
cutting  of  one  good  half.  The 
requirements  also  include  necessary 
definitions  and  explanations  of  some 
provisions  and  a  list  of  tolerances  which 
are  applied  to  each  lot  at  the  time  of 
packing. 

Finally,  the  minimum  requirements 
for  winter  pears  exported  to  Russian 
Pacific  ports  also  are  listed  in  the 
regulatory  text  of  this  final  rule.  The 
requirements  provide  that  the  pears  be 
of  one  variety  which  are  mature,  hand 
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picked,  clean,  sound,  not  very  seriously 
misshapen,  free  from  black  end,  free 
from  damage  caused  by  hard  end, 
broken  skins,  and  free  from  serious 
damage  caused  by  cork  spot  or  bruises. 
"Very  seriously  misshapen"  means  that 
the  pear  is  excessively  flattened, 
elongated  for  the  variety,  or  is 
constricted  or  deformed  so  it  will  not 
cut  one  good  half  or  two  fairly  uniform 
quarters.  The  requirements  also  include 
necessary  definitions  and  explanations 
of  some  provisions  and  a  list  of 
tolerances  which  are  applied  to  each  lot 
at  the  time  of  packing. 

Handlers  may  ship  apples  and  pears 
of  higher  grade  quality  than  the 
minimum  requirements  established  in 
this  regulation. 

The  additional  restrictions  for  apple 
maggot  and  San  Jose  scale  continue  to 
apply  to  apples  and  pears  shipped  to 
any  foreign  destination. 

The  Council,  an  organization  that 
represents  a  substantial  portion  of  the 
fruit  industry  in  the  Northwest  States  of 
Oregon.  Washington,  and  Idaho, 
recommended  these  changes  in  the 
current  export  regulations. 

The  Council  advised  that  a  change  in 
requirements  is  needed  to  develop 
export  markets  for  apples  and  pears  to 
Pacific  ports  of  Russia.  According  to  the 
Council,  exporters  indicate  that  there  is 
a  demand  in  this  relatively  new  export 
market  of  Eastern  Russia  for  apples  and 
pears  of  a  lower  grade  than  the  previous 
requirements  allowed.  This  change  will 
increase  sales  opportunities  in  a  market 
willing  to  accept  apples  and  pears  that 
are  lower  in  overall  quality  and  less 
uniform  in  appearance  than  most  export 
markets  will  accept. 

The  Council  reported  that  weather 
and  growing  conditions  are  expected  to 
adversely  affect  the  appearance  and 
quality  of  a  significant  portion  of  the 
1996  pear  crop.  The  Council  believes 
this  change  will  facilitate  market 
development  efforts  for  apples  and 
pears  to  Pacific  ports  of  Russia.  Apples 
and  pears  which  are  not  shipped  for 
fresh  consumption  in  either  domestic  or 
foreign  markets  are  usually  disposed  of 
in  processing  outlets,  such  as  juice. 
Processing  outlets  are  not  normally  as 
profitable  as  fresh  market  outlets. 

The  interim  final  rule  concerning  this 
action  was  published  in  the  September 
26,  1996,  Federal  Register  (61  FR 
50421),  with  a  30-day  comment  period 
ending  October  28.  1996.  One  comment 
was  received  in  favor  of  the  interim 
final  rule  suggesting  several  revisions. 

The  comment  was  submitted  by 
Northwest  Fruit  Exporters  (NFE),  a  non- 
profit organization,  whose  members 
grow,  pack,  ship,  and  export  fresh 
apples  and  pears  regulated  under  the 


Act.  NFE  members  are  located  in 
Washington,  Oregon,  and  Idaho.  NFE 
suggested  that  the  U.S.  Utility  grade  not 
be  added  as  an  option  for  apple  exports 
because  the  intent  of  the  rule  is  to  allow 
shipments  of  hail  damaged  apples.  NFE 
suggested  using  U.S.  No.  1  Hail  grade 
which  is  specifically  designed  to  allow 
shipment  of  hail  damaged  apples.  NFE 
stated  fiirther  that  the  Utility  grade 
makes  an  allowance  for  other  quality 
factors  but  remains  restrictive  regarding 
hail  damaged  apples.  The  Department 
believes  that  it  would  not  be  appropriate 
to  remove  the  U.S.  Utility  grade  because 
it  allows  exporters  the  opportunity  to 
sell  apples  of  a  lower  grade  even  though 
they  are  not  hail  damaged.  This 
provision  is  intended  to  provide 
exporters  with  flexibility.  Therefore,  no 
change  is  being  made  to  the  rule  in 
response  to  this  comment. 

NFE  pointed  out  the  word  "apples"  is 
incorrectly  used  in  paragraph  (b)  in 
Section  33.10.  The  paragraph  refers  to 
pears.  The  Department  will  make  this 
correction  in  the  regulatory  tex1 

NFE  pointed  out  that  the  proposed 
general  definition  of  "damage  by  hard 
end"  does  not  apply  to  the  quality 
requirements  for  winter  pears  as  stated 
in  Section  33.10  (b)(2)  and  should  be 
replaced  with  language  commonly  used 
to  describe  damage  to  winter  pears.  The 
following  language  was  recommended: 
"Damage  by  skin  break  means  any  pear 
with  one  skin  break  larger  than  ^'^F,  inch 
in  diameter  or  depth,  or  with  more  than 
one  skin  break  Vh  inch  or  larger  in 
diameter  or  depth.  Such  pear  shall  be 
considered  damaged,  and  scored  against 
the  grade  tolerance."  The  Department 
concurs  with  this  recommended  change. 
The  regulatory  text  will  be  modified 
accordinglv. 

NFE  furtVier  suggested  additional 
language  establishing  grade  defect  lot 
tolerances  be  included  under  Section 
33.10(b)(2)  because  grade  defect 
tolerances  for  a  lot  of  pears  were 
omitted.  The  Department  inadvertentiv 
omitted  lot  tolerances  for  pears  and 
therefore,  the  regulatory-  text  will  be 
modified  accordingly. 

NFE  went  on  to  suggest  that  grade 
defect  tolerances  are  applicable  at  the 
time  of  packing;  however,  subsequent  to 
storage  and/or  transit,  onlv  permanent 
type  quality  defects  should  be 
considered  as  grade  defects  and  applied 
to  the  stated  grade  tolerance  NFE  stated 
that  the  provision  "condition  after 
storage  or  transit"  exists  in  the  current 
U.S.  Standards  for  Grades  of  Winter 
Pears  and  a  new  paragraph  should  be 
added  to  section  33.10  to  capture  this 
type  of  language.  The  Department 
recognizes  that  this  provision  currently 
exists  in  the  U.S.  Standards  for  Grades 


of  Winter  Pears  as  well  as  in  the  U.S. 
Standards  for  Grades  of  Summer/Fall 
pears  and  apples.  For  the  sake  of  clarity, 
the  regulatory  text  will  be  modified  bv 
adding  a  new  paragraph  (c)  to  state  that 
decay,  scald  or  any  other  deterioration 
which  may  have  developed  on  apples  or 
pears  after  they  have  been  in  storage  or 
transit  shall  be  considered  as  affecting 
condition  and  not  the  grade. 

Finally,  NFE  suggested  that 
requirements  be  modified  to  permit 
shipments  of  U.S.  No.  1  Hail  grade 
apples  to  Mexico,  using  the  same 
rationale  ar^  justification  for  this 
request  as  stated  for  shipments  of  U.S. 
No.  1  Hai!  grade  apples  to  Russia.  The 
Department  believes  this 
recommendation  is  beyond  the  scope  of 
the  interim  final  rule. 

.■\fter  analyzing  the  comment  received 
and  other  available  information,  the 
Department  finds  that  this  final  rule  is 
appropriate 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  davs  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because;  (1)  This  rule 
continues  in  effect  a  relaxation  of  the 
grade  requirements  for  apples  and  pears 
shipped  to  Pacific  ports  of  Russia;  (2) 
exporters  have  indicated  that  sales 
opportunities  exist  in  Eastern  Russia 
and  shipments  have  already  begun  to 
take  advantage  of  these  opportunities; 
(3)  apples  and  pears  are  shipped 
throughout  the  year,  and  this  rule 
should  be  in  effect  promptly  so 
axporters  can  make  marketing  plans; 
and  (4)  a  30-day  comment  period  was 
provided  for  in  the  interim  final  rule 
and  recommended  modifications  should 
be  implemented  as  soon  as  possible. 

List  of  Subjects  in  7  CFR  Pari  33 

.administrative  practice  and 
procedure,  .Apples.  Exports.  Pears, 
Reporting  and  record  keeping 

requirements, 

.Accordingly,  the  interim  rule 
amending  7  CFR  part  33  which  was 
published  at  61  FR  50421  on  September 
26.  1996.  is  adopted  as  a  final  rule  with 
the  following  changes: 

PART  33— EXPORT  APPLE  AND  PEAR 
ACT 

1,  The  authority  citation  for  ~  CFR 
part  33  continues  to  read  as  follows; 

•Authority:  7  U.S.C.  581-590 

2.  In  §  33.10.  paragraphs  (c)  and  (d) 
are  redesignated  as  (d)  and  (e). 
respec;ti\ely;  a  new  paragraph  (c)  is 
added;  and  paragraph  (b)  is  revised  to 
read  as  follows: 
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§33.10    Minimum  requirements. 

•         •         *         •         « 

(b)  Pears  grade  at  least  U.S.  No.  2  as 
specified  in  the  United  States  Standards 
for  Summer  and  Fall  Pears,  such  as 
Bartlett,  Hardy,  and  other  similar 
varieties  (Sections  51.1260-51.1280  of 
this  chapter),  or  in  the  United  States 
Standards  for  Winter  Pears,  such  as 
.\njou,  Bosc,  Cornice,  and  other  similar 
varieties  (Sections  51.1300-51.1323  of 
this  chapter),  do  not  contain  apple 
maggot,  and  do  not  have  more  than  2 
percent,  by  count,  of  pears  with  apple 
maggot  injury,  nor  more  than  2  percent, 
by  count,  of  pears  infested  with  San  lose 
scale  or  scale  of  similar  appearance: 
Provided.  That  the  minimum  quality 
requirements  for  pears  exported  to 
Pacific  ports  of  Russia  are  as  follows: 

(1)  Summer  and  fall  pears  shall  be  of 
one  variety  which  are  mature,  hand 
picked,  clean,  sound  and  free  from  hard- 
end;  and  free  from  serious  damage 
caused  by  broken  skin,  insects,  disease, 
hail  marks,  limbrubs,  heavy  russet,  or 
other  means;  and  shall  not  be  so 
excessively  elongated  or  flattened  as  to 
preclude  the  cutting  of  one  good  half. 
Broken  skin  must  not  exceed  1/4  inch 
in  diameter.  The  following  definitions 
shall  apply  to  all  varieties: 

Clean  means  reasonably  free  from 
du.st,  dirt,  or  honey  dew. 

Free  from  serious  damage  means 
defects  when  taken  singly  or 
collectively  shall  not  seriously  affect  the 
edible  or  culinary  value  of  the  fruit. 

Hand  picked  means  that  pears  do  not 
show  evidence  of  rough  handling  or  of 
having  been  on  the  ground. 

Hard-end  means  pears  which  show  an 
abnormally  yellow  or  green  color  at  the 
blossom  end  or  an  abnormally  smooth 
rounded  base  with  little  or  no 
depression  at  the  calyx,  or  if  the  flesh 
near  the  calyx  is  abnormally  drv  and 
tough  or  woody.  Pears  affe<;ted  by  hard- 
end  shall  be  considered  defects.  Rat-tail 
shaped  pears,  or  second  bloom  pears 
that  are  tough  or  ridged  shall  be 
considered  defects.  At  the  time  of 
packing,  not  more  than  10  percent,  by 
count,  of  any  lot  may  be  below  the 
requirements  of  the  grade,  and  not  more 
than  one-tenth  of  this  amount  or  1% 
shall  be  allowed  for  decav  and/or 
breakdown.  For  a  tolerance  of  10 
percent  or  more,  individual  packages  in 
any  lot  may  contain  not  more  than  one 
and  one-half  times  the  tolerance 
specified,  except  that  when  the  package 
contains  15  specimens  or  less, 
individual  packages  may  contain  not 
more  than  double  the  tolerance 
specified.  For  a  tolerance  of  less  than  10 
percent,  individual  packages  in  any  lot 
may  contain  not  more  than  double  the 
tolerance  specified,  provided  at  least 


one  specimen  which  does  not  meet  the 
requirements  shall  t)e  allowed  in  any 
one  package.  Slight  imperfections  which 
are  not  discernible  in  good  commercial 
sorting  practice  shall  not  be  considered 
as  defects.  Small  inconspicuous  skin 
breaks  of  less  than  Vs  inch  in  diameter 
or  depth  shall  not  be  considered  as 
damage,  and  not  more  than  15  percent 
of  the  pears  in  any  container  may  have 
not  more  than  one  skin  break  from  '/k 
inch  to  ViB  inch,  inclusive,  in  diameter 
or  depth.  After  pears  have  been  placed 
in  storage,  or  in  transit;  scald, 
breakdown,  decay,  bitter  pit.  or  physical 
injury  affecting  keeping  quality,  which 
may  have  developed  or  may  only  have 
become  evident  after  pears  are  packed, 
are  defined  as  applying  to  condition 
rather  than  to  grade.  Pears  also  shall  not 
contain  apple  maggot,  and  shall  not 
have  more  than  2  percent,  by  count,  of 
pears  with  apple  maggot  injury,  nor 
more  than  2  percent,  by  count,  of  pears 
infested  with  San  Jose  scale  or  scale  of 
similar  appearance. 

Mature  means  having  reached  the 
stage  of  maturity  which  will  insure  a 
proper  completion  of  the  ripening 
process.  Firmness  of  the  flesh  shall  be 
considered  only  in  connection  with 
other  factors  to  determine  th ^  degree  of 
maturity. 

Sound  means  that  pears  at  time  of 
packing  are  free  from  visible  defects 
such  as  decay,  breakdown,  .scald,  bitter 
pit.  or  physical  injur>-  affecting  keeping 
quality.  The  following  conditions  shall 
not  be  considered  serious  damage: 
healed  insect  depressions  or  other 
surface  blemishes  which  do  not  prevent 
the  cutting  of  one  good  half; 

(2)  Winter  pears  shall  be  of  one 
variety  which  are  mature,  hand  picked, 
clean,  sound,  not  very  seriously 
misshapen,  free  from  black  end.  free 
from  damage  caused  by  hard  end. 
broken  skins,  and  from  serious  damage 
caused  by  cork  spot  or  bruises.  The 
following  definitions  shall  apply  to  all 
varieties: 

Black  end  is  evidenced  by  an 
abnormally  deep  green  color  around  the 
calyx,  or  black  spots  usually  occurring 
on  one-third  of  the  surface  nearest  to  the 
calyx,  or  by  an  abnormally  shallow 
calyx  cavity. 

Clean  means  fi-ee  from  excessive  dirt, 
dust,  spray  residue,  or  other  foreign 
material.  Damage  by  skin  break  means 
any  pear  with  one  skin  break  larger  than 
Vi6  inch  in  diameter  or  depth,  or  with 
more  than  one  skin  break  '/«  inch  or 
larger  in  diameter  or  depth.  Such  pear 
shall  be  considered  damaged,  and 
scored  against  the  grade  tolerance. 

Damage  by  skin  break  means  any  pear 
with  one  skin  break  larger  than  'if,  inch 
in  diameter  or  depth,  or  with  more  than 


one  skin  break  Vh  inch  or  larger  in 
diameter  or  depth.  Such  pear  shall  be 
considered  damaged,  and  scored  against 
the  grade  tolerance. 

Handpicked  means  that  the  pears  do 
not  show  evidence  of  having  been  on 
the  ground. 

Hard  end  is  an  abnormal  yellow  color 
at  the  blossom  end.  or  an  abnormally 
smooth,  rounded  base  with  little  or  no 
depression  at  the  calyx,  or  if  the  flesh 
near  the  calyx  is  abnormally  dry  and 
tough  or  woody. 

Mature  means  that  the  pear  has 
reached  the  stage  of  maturity  which  will 
insure  the  proper  completion  of  the 
ripening  process. 

Overripe  means  dead  ripe,  very  mealy 
or  soft,  past  commercial  utility. 

Serious  damage  by  cork  spot  is  when 
more  than  two  cork  spots  are  visible 
externally,  or  when  the  visible  e.xternal 
injury  affects  an  aggregate  area  of  more 
than  '/.!  inch  in  diameter.  Serious 
damage  by  bruising  is  bruising  which 
seriously  affects  the  appearance,  edible 
or  shipping  quality.  For  a  tolerance  of 
10  percent  or  more,  individual  packages 
in  any  lot  may  contain  not  more  than 
one  and  one-half  times  the  tolerance 
specified,  except  that  when  the  package 
contains  15  specimens  or  less, 
individual  packages  may  contain  not 
more  than  double  the  tolerance 
specified.  For  a  tolerance  of  less  than  10 
percent,  individual  packages  in  any  lot 
may  contain  not  more  than  double  the 
tolerance  specified,  provided  at  least 
one  specimen  which  does  not  meet  the 
requirements  shall  be  allowed  in  any 
one  package.  Pears  also  shall  not 
contain  apple  maggot,  and  shall  not 
have  more  than  2  percent,  by  count,  of 
pears  with  apple  maggot  injury,  nor 
more  than  2  percent,  by  count,  of  pears 
infested  with  San  Jose  scale  or  scale  of 
similar  appearance: 

(c)  Decay,  scald  or  any  other 
deterioration  which  may  have 
developed  on  apples  or  pears  after  they 
have  been  in  storage  or  transit  shall  be 
considered  as  affecting  condition  and 
not  the  grade. 
***** 

Dated:  Dec-Tiber  31.  1996. 
Robert  C.  Keeney, 

Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  97-279  Filed  1-7-97:  8:45  am] 
BILLING  CODE  3410-02-^ 
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7  CFR  Part  982 

[Docket  No.  FV96-882-2  IFR] 

Hazelnuts  Grown  in  Oregon  and 
Washington;  Establishment  of  Interim 
and  Final  Free  and  Restricted 
Percentages  for  the  1996-97  Marketing 
Year 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments, 

SUMMARY:  This  interim  final  rule 
establishes  interim  and  final  free  and 
restricted  percentages  for  domestic 
inshell  hazelnuts  for  the  1996-97 
marketing  year  under  the  Federal 
marketing  order  for  hazelnuts  grown  in 
Oregon  and  Washington.  The 
percentages  allocate  the  quantity  of 
domestically  produced  hazelnuts  which 
may  be  marketed  in  the  domestic  inshell 
market.  The  percentages  are  intended  to 
stabilize  the  supply  of  domestic  inshell 
hazelnuts  to  meet  the  limited  domestic 
demand  for  such  hazelnuts  and  provide 
reasonable  returns  to  producers.  This 
rule  was  recommended  unanimously  bv 
the  Hazelnut  Marketing  Board  (Boardl, 
which  is  the  agency  responsible  for 
local  administration  of  the  order. 
DATES:  Effective  January  9,  1997  through 
June  30,  1997;  comments  which  are 
received  by  February  7,  1997,  will  be 
considered  prior  to  any  finalization  of 
the  interim  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  Room  2525-S,  P.O.  Box  96456. 
Washington,  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Teresa  L  Hutchinson,  Marketing 
Specialist.  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service,  USDA. 
1220  SW  Third  Ave..  Room  369, 
Portland,  OR  97204;  telephone  (503) 
326-2055  or  Mark  A.  Slupek,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  Room 
2525-S.  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone  (202)  205- 
2830.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Cuerber, 


Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA,  P.O.  Box  96456,  Room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  FAX  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  115  and  Order  No.  982  (7  CFR  Part 
982),  hereinafter  referred  to  as  the 
"order,"  both  as  amended,  regulating 
the  handling  of  hazelnuts  grown  in 
Oregon  and  Washington.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  intended  that  this  action 
apply  to  all  merchantable  hazelnuts 
handled  during  the  1996-97  marketing 
year  (July  1,  199&-Iune  30,  1997).  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  establishes  marketing 
percentages  which  allocate  the  quantity 
of  inshell  hazelnuts  that  may  be 
marketed  in  domestic  markets.  The 
Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  its  marketing  policy  for  that 
year  and  compute  and  announce  an 
inshell  trade  demand  if  it  determines 
that  volume  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 
The  Board  also  computes  and 
announces  preliminary  free  and 
restricted  percentages  for  that  year. 


The  inshell  trade  demand  is  the 
amount  of  inshell  hazelnuts  the 
handlers  may  ship  to  the  domestic 
market  throughout  the  marketing 
season.  The  order  specifies  that  the 
inshell  trade  demand  be  computed  bv 
averaging  the  preceding  three  "normal" 
years'  trade  acquisitions  of  inshell 
hazelnuts,  rounded  to  the  nearest  whole 
number.  The  Board  may  increase  the 
three-year  average  by  up  to  25  percent, 
if  market  conditions  warrant  an 
increase.  The  Board's  authority  to 
recommend  volume  regulations  and  the 
computations  used  to  determine 
released  percentages  are  specified  in 
section  982.40  of  the  order. 

The  National  Agricultural  Statistics 
Ser\'ice  (NASS)  estimated  hazelnut 
production  at  20.000  tons  for  the  Oregon 
and  Washington  area.  After  discussion, 
the  consensus  of  the  Board  was  to  use 
the  NASS  estimate  as  the  basis  for  the 
preliminar\-,  interim  final  and  final  free 
and  restricted  percentage  computations. 

The  majority  of  domestic  inshell 
hazelnuts  are  marketed  in  October, 
November,  and  December.  By 
November,  the  marketing  season  is  well 
under  way. 

The  quantity  marketed  is  broken 
down  into  free  and  restricted 
percentages  to  make  available  hazelnuts 
which  may  be  marketed  in  domestic 
inshell  markets  (free)  and  hazelnuts 
which  are  exported,  shelled  or 
otherwise  disposed  of  (restricted).  The 
preliminary-  free  percentage  releases  80 
percent  of  the  adjiusted  inshell  trade 
demand.  The  preliminan,'  free 
percentage  is  expressed  as  a  percentage 
of  the  total  supply  subject  to  regulation 
(supply)  and  is  based  on  the  preliminary 
crop  estimate.  The  Board  used  the 
NASS  crop  estimate  of  20.000  tons. 

At  its  August  29.  1996.  meeting,  the 
Board  computed  and  announced 
preliminary  free  and  restricted 
percentages  of  16  percent  and  84 
percent,  respectively.  The  purpose  of 
releasing  only  80  percent  of  the  inshell 
trade  demand  under  the  preliminar\' 
percentage  was  to  guard  against 
underestimates  of  crop  size.  The 
preliminary  free  percentage  released 
3,238  tons  of  hazelnuts  from  the  1996 
supply  for  domestic  inshell  use.  The 
preliminary  restricted  percentage  of  the 
1996  supply  for  export  and  kernel 
markets  totaled  13,007  tons. 

Under  the  order,  the  Board  must  meet 
a  second  time,  on  or  before  November 
15,  to  recommend  interim  final  and 
final  percentages.  The  Board  uses  then 
current  crop  estimates  to  calculate  the 
interim  final  and  final  percentages.  The 
interim  final  percentages  are  calculated 
in  the  same  way  as  the  preliminary 
percentages  and  release  the  remaining 
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20  percent  (to  total  100  percent  of  the 
inshell  trade  demand)  previously 
computed  by  the  Board.  Final  free  and 
restricted  percentages  may  release  up  to 
an  additional  15  percent  of  the  average 
of  the  preceding  three  years'  trade 
acquisitions  to  provide  an  adequate 
carr\'Over  into  the  following  season.  The 
final  free  and  restricted  percentages 
must  be  effective  by  June  1,  at  least  30 
days  prior  to  the  end  of  the  marketing 
year,  June  30.  The  final  free  and 
restricted  percentages  can  be  made 
effective  earlier,  if  recommended  by  the 
Board  and  approved  by  the  Secretary. 
Revisions  in  this  marketmg  policy  can 
be  made  until  February  15  of  each 
marketing  year,  but  the  inshell  trade 
demand  can  only  be  revised  upward, 
consistent  with  section  982.40(e). 


The  Board  met  on  November  12,  1996, 
and  reviewed  and  approved  an 
amended  marketing  policy.  The  Board 
recommended  that  the  three-year 
average  trade  acquisition  figure  of  4,513 
tons  be  increased  by  100  tons  to  provide 
product  for  an  experimental  marketing 
program  using  roasted  inshell  hazelnuts. 
The  Board  also  recommended  the 
establishment  of  interim  final  and  final 
free  and  restricted  percentages.  Interim 
final  percentages  were  recommended  at 
20  percent  free  and  80  percent 
restricted.  The  interim  final  percentage 
makes  an  additional  809  tons  of  inshell 
hazelnuts  available  for  the  domestic 
inshell  market  including  roasted 
product.  The  interim  final  marketing 
percentages  are  based  on  the  industry's 
final  production  estimates  (20,000  tons) 
and  release  4,047  tons  to  the  domestic 


inshell  market  from  the  1996  supply 
subject  to  regulation.  The  interim  final 
restricted  percentage  resulted  in  a 
restricted  obligation  of  13,007  tons. 

The  final  free  and  restricted 
percentages  were  recommended  at  23 
percent  and  17  percent,  respectively. 
The  Board  also  recommended  that  the 
final  percentages  be  effective  on  June  1, 
1997.  The  established  final  marketing 
percentages  release  for  domestic  inshell 
use  an  additional  677  tons  from  the 
supply  subject  to  regulation.  Thus,  a 
total  of  4,724  tons  of  inshell  hazelnuts 
will  be  released  from  the  1996  supply 
for  domestic  inshell  use. 

The  marketing  percentages  are  based 
on  the  Board's  production  estimates  and 
the  following  supply  and  demand 
information  for  the  1996-97  marketing 
year- 
Tons 


InsheJI  Supply: 

(1)  Total  production  (NASS  estimate)  , 

(2)  Less  substandard,  farm  use  (disappearance)  , 

(3)  Merchantabte  production  (the  Board's  adjusted  crop  estimate)  

(4)  Plus  urxledared  carryin  as  of  July  1,  1996,  subject  to  regulation 

(5)  SuppJy  subject  to  regulation  (Item  3  plus  Item  4) 

Instiell  Trade  Demand: 

(6)  Average  trade  acquisitions  of  instiell  hazelnuts  for  three  prior  years  

(7)  Increase  to  encourage  increased  sales  (2  2  percent  of  item  6) 

(8)  Less  declared  carryin  as  of  July  1,  1996,  not  subject  to  regulation 

(9)  Adjusted  Inshell  Trade  Demand 

(10)  15  percent  of  the  average  trade  acquisitions  of  inshell  hazelnuts  for  three  prior  years  (Item  6) 

(1 1)  Adjusted  Inshell  Trade  Demand  plus  15  percent  for  carryout  (Item  9  plus  Item  10)  


20,000 
1.362 

18,638 
1,668 

20,306 

4,513 
100 
566 

4,047 

677 

4,724 


Percentages 


Free 


Re- 
stricted 


(12)  Intenm  final  percentages  

(Item  9  divided  by  Item  5)  x  lOO 

(13)  Final  percentages  

(Item  1 1  divided  by  Item  5)  x  iQO 


20 
23 


80 
77 


In  addition  to  complying  with  the 
provisions  of  the  marketing  order,  the 
Board  also  considered  the  Department's 
1982  "Guidelines  for  Fruit,  Vegetable, 
and  Specialty  Crop  Marketing  Orders  " 
(Guidelines)  when  making  its 
computations  in  the  marketing  policy 
This  volume  control  regulation  provides 
a  method  to  collectively  limit  the 
supply  of  inshell  hazelnuts  available  for 
sale  in  domestic  markets.  The 
Guidelines  provide  that  the  domestic 
inshell  market  has  available  a  quantity 
equal  to  110  percent  of  prior  years' 
shipments  before  secondary  market 
allocations  are  approved.  This  provides 
for  plentiful  supplies  for  consumers  and 
for  market  expansion,  while  retaining 
the  mechanism  for  dealing  with 
oversupply  situation.  At  its  November 
12.  1996,  meeting,  the  Board 
recommended  that  an  increase  of  2.i 
percent  (100  tons)  for  market  expansion 


be  included  in  the  inshell  trade  demand 
which  was  used  to  compute  the  interim 
percentages.  The  established  final 
percentages  are  based  on  the  final 
inshell  trade  demand,  and  will  make 
available  an  additional  677  tons  for 
desirable  carryout.  The  total  free  supply 
for  the  1996-97  marketing  year  is  5,29o' 
tons  of  hazelnuts,  which  is  the  final 
trade  demand  of  4.724  tons  plus  the 
declared  carryin  of  566  tons.  This 
amount  is  117  percent  of  prior  years' 
sales  and  exceeds  the  goal  of  the 
Guidelines. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  nas  prepared  this  initial  regulatory 
flexibility  analvsis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,000 
producers  of  hazelnuts  in  the 
production  area  and  approximately  23 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  Using  this  criteria, 
virtually  all  of  the  producers  are  small 
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agricultural  producers  and  an  estimated 
20  of  the  23  handlers  are  small 
agricultural  service  firms.  Thus,  the 
great  majority  of  hazelnut  producers  and 
handlers  may  be  classified  as  small 
entities. 

•Board  meetings  are  widely  pubUcized 
in  advance  of  the  meetings  and  are  held 
in  a  location  central  to  the  production 
area.  The  meetings  are  open  to  all 
industry  members  and  other  interested 
persons — who  are  encouraged  to 
participate  in  the  deliberations  and 
voice  their  opinions  on  topics  under 
discussion.  Thus,  Board 
recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry. 

Many  years  of  marketing  experience 
led  to  the  development  of  the  current 
volume  control  procedures.  These 
procedures  have  helped  the  industry 
solve  its  marketing  problems  by  keeping 
inshell  supplies  in  balance  with 
domestic  needs.  The  current  volume 
control  procedures  fully  supply  the 
domestic  inshell  market,  provide  for 
market  expansion,  and  help  prevent 
oversupplies  in  that  market. 

Inshell  hazelnuts  sold  to  the  domestic 
market  provide  higher  returns  to  the 
industry  than  are  obtained  from 
shelling.  The  inshell  market  is  inelastic 
and  is  characterized  as  having  limited 
demand  and  being  prone  to  oversupply. 

Industry  statistics  show  that  total 
hazelnut  production  has  varied  widely 
over  the  last  ten  years,  from  a  low  of 
13.000  tons  in  1989  to  a  high  of  41,000 
tons  in  1993.  Average  production  has 
been  around  24,000  tons.  While  crop 
size  has  fluctuated,  the  volume 
regulations  contribute  toward  orderly 
marketing  and  market  stability,  and  help 
moderate  the  variation  in  returns  for  all 
growers  and  handlers,  both  large  and 
small.  For  instance,  production  in  the 
shortest  crop  year  (1989)  was  54  percent 
of  the  ten-year  average  (1985-1995). 
Production  in  the  biggest  crop  year 
(1993)  was  170  percent  of  the  ten-year 
average.  The  percentage  releases 
provide  all  handlers  with  the 
opportunity  to  benefit  from  the  most 
profitable  domestic  inshell  market.  That 
market  is  available  to  all  handlers, 
regardless  of  handler  size. 

NASS  statistics  show  that  the  grower^ 
price  per  pound  has  increased  steadily 
over  the  last  four  years  from  $.28  in 
1992  to  $.46  in  1995. 

While  the  level  of  benefits  of  this 
rulemaking  are  difficuh  to  quantify,  the 
stabilizing  effects  of  the  volume 
regulations  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  and  expand  markets  even 
though  hazelnut  supplies  fluctuate 
widely  from  season  to  season. 


Hazelnuts  produced  under  the  order 
comprise  virtually  all  of  the  hazelnuts 
produced  in  the  U.S.  This  production 
represents  approximately  3  percent  of 
total  U.S.  tree  nut  production  and 
approximately  3  percent  of  the  world's 
hazelnut  production. 

This  volume  control  regulation 
provides  a  method  for  the  U.S.  hazelnut 
industr>'  to  limit  the  supply  of  domestic 
inshell  hazelnuts  available  for  sale  in 
the  U.S.  Section  982.40  or  the  order 
establishes  a  procedure  and 
computations  for  the  Board  to  follow  in 
recommending  to  the  Secretary  release 
of  preliminary,  interim  final,  and  final 
quantities  of  hazelnuts  to  be  released  to 
the  free  and  restricted  markets  each 
marketing  year.  The  program  results  in 
plentiful  supplies  for  consumers  and  for 
market  expansion  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations. 

Currently,  U.S.  hazelnut  production 
can  be  successfully  allocated  between 
the  inshell  domestic  and  secondar>' 
markets.  One  of  the  best  secondary 
markets  for  hazelnuts  is  the  export 
market.  Inshell  hazelnuts  produced 
under  the  marketing  order  compete  well 
in  export  markets  because  of  quality. 
Europe,  and  Germany  in  particular,  is 
the  primary  world  market  for  U.S. 
produced  inshell  hazelnuts.  A  third 
market  is  for  shelled  hazelnuts  sold 
domestically.  Domestically  produced 
kernels  generally  command  a  higher 
price  in  the  domestic  market  than 
imported  kernels.  The  industry'  is 
continuing  its  efforts  to  develop  and 
expand  secondary  markets,  especially 
the  domestic  kernel  market.  Small 
business  entities,  both  producers  and 
handlers,  benefit  from  the  expansion 
efforts  resulting  from  this  program. 

There  are  some  reporting, 
recordkeeping  and  other  compliance 
requirements  under  the  marketing  order. 
The  reporting  and  recordkeeping 
burdens  have  been  accepted  by  the 
handlers  as  necessary-  for  compliance 
purposes  and  for  developing  statistical 
data  for  maintenance  of  the  program. 
The  forms  require  information  which  is 
readily  available  from  handler  records 
and  which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  As  with  other,  similar 
marketing  order  programs,  reports  and 
forms  are  periodically  studied  to  reduce 
or  eliminate  duplicate  information 
collection  burdens  by  industrv  and 
public  sector  agencies.  This  interim 
final  rule  does  not  change  those 
requirements. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
regulation. 


Written  comments  as  to  the  effect  of 
this  action  on  small  business  entities, 
timely  received  will  be  considered 
before  finalization  of  this  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendation,  and  other 
information,  it  is  found  that  this  interim 
final  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policv  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary',  and  contrary'  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  The  1996-97  marketing 
year  began  July  1.  1996,  and  the 
percentages  established  herein  apply  to 
all  merchantable  hazelnuts  handled 
from  the  beginning  of  the  crop  vear;  (2) 
handlers  are  aware  of  this  rule,  which 
was  recommended  at  an  open  Board 
meeting,  and  need  no  additional  time  to 
comply  with  this  rule:  and  (3)  interested 
persons  are  provided  a  30-dav  comment 
period  in  which  to  respond.  All 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements,  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  982  is  amended  as 
follows: 

PART  982— HAZELNUTS  GROWN  IN 
OREGON  AND  WASHINGTON 

1.  The  authority  ciiation  for  7  CFR 
Part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674 

2.  Section  982.244  is  added  to  read  as 
follows: 

Note:  This  section  wiil  not  be  published  in 
the  annual  Code  of  Federal  Regulations. 

§  982.244    Free  and  restricted 
percentages— 1996-67  marketing  year. 

(a)  The  interim  final  free  and 
restricted  percentages  for  merchantable 
hazelnuts  for  the  1996-97  marketing 
year  shall  be  20  and  80  percent, 
respectively. 

fb)  On  June  1.  1997.  the  final  free  and 
restricted  percentages  for  merchantable 
hazelnuts  for  the  1996-97  marketing 
year  shall  be  23  and  77  percent, 
respectively. 
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Dated   D»«cpmb<^r  31.  1996. 
Robert  C.  Keeney. 

Ditvctor.  Fnn*  jnd  Vegetable  Division. 
!FK  Dor   97-277  Filed  1-7-97;  8:45  am] 
BILLING  CODE  M10-03-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  96-WM-275-A0;  Amendment 
39-9876,  AD  96-26-51) 

RIN21ifO-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Powered 
By  Rolls  Royce  Model  RB211  Series 
Engines 

AGENCY:  Federal  Aviation 
.\dniinistratiuii.  DOT. 
ACTION:  Final  rule;  request  for 

(  oinnients. 

SUMMARY:  Thi<;  document  publishes  in 
the  Federal  Register  an  amendment 

adapting  .A  rworthumss  Directive  (AD) 
146—26- .Si  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Boeinii  Model  747  series 
airplanes  powpred  by  Rolls  Royce 
Model  RB21 1  series  engines  by 
individual  telegrams.  This  AD  requires 
a  one-time  inspection  to  detect  cracks 
i'nd  corrosion  of  various  areas  at  all  four 
engine  pylons,  and  repair  of  any  cracked 
or  curroded  engine  pylon.  This  action  is 
prompted  by  reports  of  cracking  of  the 
ift  torque  bulkhead  at  the  number  1  and 
rui.mber  1  engme  pylons.  The  actions 
specified  bv  this  AD  are  intended  to 
detect  and  correct  such  cracking,  which 
could  result  in  failure  of  the  pylon  and 
consequenl  separation  of  the  engine 
from  the  wing. 

EFFECTIVE  DATE:  lanuary  13.  1997,  to  all 
[lervnns  t^.xi.f-pt  those  persons  to  whom 
it  was  niaue  innnediately  effective  by 
telegraphic  AD  r96-26-5i ,  issued  on 
L>ecember  13,  1996,  which  contained 
the  requireinents  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
.Mrirch  to.  1997. 

ADDRESSES:  .Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.\dministraficii  (FAA),  Transport 
Airplane  Dirpv^torate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
Z^^ft-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  96055-4056. 

Intormation  concerning  this  AD  ma\ 
he  obtained  from  or  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  .Avenue,  SW  .  Kenton. 
Washington 


FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Dow,  Aerospace  Engineer, 
Airframe  Branch,  ANM-IZOS,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
9805.5^056;  telephone  (206)  227-2771; 
fax  (206)227-1181 

SUPPLEMENTARY  INFORMATION:  On 
December  13,  1996,  the  FAA  issued 
telegraphic  AD  T96-26-51 ,  which  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes  powered  by  Rolls  Royce 
Model  RB211  series  engines. 

That  action  was  prompted  by  two 
reports  of  cracking  of  the  aft  torque 
bulkhead  at  the  number  1  and  number 
2  engine  pylons.  This  cracking  occurred 
on  a  Boeing  Model  747-200F  series 
airplane  powered  by  Rolls  Royce  Model 
RB211  series  engines.  The  airplane  had 
accumulated  69,506  total  flight  hours 
and  17,499  total  flight  cycles. 

Investigation  revealed  that  the  aft 
torque  bulkhead  at  the  number  1  pylon 
was  cracked  completely  through  just 
above  the  lower  spar  fitting  where  the 
fitting  attaches  to  the  diagonal  brace. 
The  crack  extended  eight  inches 
forward  on  the  outboard  side  skin  ol  the 
number  1  pylon.  In  addition,  the  lower 
portion  of  the  aft  torque  bulkhead  at  the 
number  1  pylon  had  separated  jnd  had 
dropped  down  approximately  0.5  inch. 

Investigation  also  revealed  that  the  aft 
torque  bulkhead  at  the  number  2  pylon 
was  cracked  (1.2  inch)  in  approximately 
the  same  location  as  the  cracking  on  the 
number  1  pylon. 

The  cause  of  this  cracking  is  unknown 
at  this  time.  Modification  of  the  strut/ 
wing,  which  is  currently  required  by  AD 
95-13-05.  amendment  39-9285  (60  FR 
33333,  June  28, 1995),  had  not  yet  been 
accomplished  on  the  airplane  at  the 
time  of  discovery  of  the  cracking. 
However,  it  also  is  not  known  if  this 
modification  would  have  prevented  this 
condition. 

Cracking  of  the  aft  torque  bulkhead  at 
the  engine  pylons,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  failure  of  a  pylon  and 
consequent  separation  of  the  engine 
from  the  wing. 

FAA's  Determination 

The  F.AA  has  determined  that  a  one- 
time inspection  to  detect  cracks  and 
corrosion  of  the  aft  torque  bulkhead  at 
all  four  engine  pylons  is  necessary  to 
address  the  identified  unsafe  condition 
in  a  timely  manner. 

Explanation  of  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 


FAA  issued  telegraphic  AD  T96-26-51 
to  require  a  one-time  detailed  visual 
inspection  to  detect  cracks  and 
corrosion  in  the  following  areas:  (1)  The 
externa!  surface  of  the  lower  half  of  the 
aft  torque  bulkhead  at  all  four  engine 
pylons,  and  (2)  the  external  surface  of 
the  inboard  and  outboard  side  skins  for 
a  distance  of  3B  inches  forward  of  the 
plane  of  the  aft  torque  bulkhead  at  all 
four  engine  pylons.  The  AD  also 
requires  repair  of  any  cracked  or 
corrodtui  engine  pylon   In  addition,  the 
AD  requires  thai  operators  submit  a 
report  of  all  inspection  findings  to  the 
FAA. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  December  13,  1996, 
10  all  known  U.S.  owners  and  operators 
of  certain  Boeing  Model  747  series 
airplanes  powered  by  Rolls  Royce 
Mode!  RB211  series  engines.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39  13  of  the  Federal  Aviation 
Regulations  (14  CFF  39  13)  to  make  it 
effective  to  all  persons. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  reports  of  inspection  results 
that  are  required  by  this  AD  will  enable 
the  FAA  to  obtain  better  insight  into  the 
nature,  cause,  and  extent  of  cracking 
found  at  the  number  1  and  number  2 
engine  pylons,  and  eventually  to 
develop  finai  action  to  address  the 
subject  unsafe  condition.  Once  final 
action  has  been  identified,  the  FAA  may 
consider  further  rulemaking. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
incited  on  this  rule  Interested  persons 
are  invited  to  comment  on  this  rule  bv 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helphil  in 
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evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  Ail  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  tor  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  repc-l  that 
summarizes  each  FAA-p'ibiic  contact 
concerned  with  the  substance  o!  this  AD 
will  be  filed  m  the  Rules  Docke* 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  sell-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-276-.\D."  The 
postcard  will  be  date  stamped  and 
returned  to  the  com.mt-nter. 

Regulatory  Impact 

The  regulations  adopted  herein  wii! 
rot  have  substantial  direct  effects  on  the 
States,  on  the  relationsliip  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  m 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  .\ssessment. 

The  FAA  has  determined  that  tins 
regulation  is  an  emergency  regulation 
that  must  he  issued  immediatelv  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  !?866,  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Reguiatorv  Policies  and  Procedures  (44 
FR  11034,  February  2G.  19-9).  If  it  is 
determined  tiiat  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator' 
Policies  and  Procedures,  a  ilriai 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  .Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
contini  f  s  to  read  as  follows: 

Autliority:  49  V.SC  lOeigJ.  4011 J.  44701. 

§39.13    [Amended] 

2.  Section  39  13  is  amended  bv 
adding  the  I'ollowing  new  airworthiness 
directi\e 

96-26-51     Boeing:  .X.T.endment  S^J-QB/e. 

Docket  :-t6-.\M-:75-.^D 

Applicability^  .Motlel  747  senes  airplanes 
powerna  by  RuUs  Royce  Model  RB21 1  series 
''Dginrs.  certificated  in  anv  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  '.ht  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
oiherwise  mociified.  altered,  or  repaired  in 
the  area  subioct  to  the  rf>quirenn.ents  of  this 
AD  For  airplanes  that  have  been  niodificd. ' 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
ovvner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
ncroraance  with  paragraph  (d)  of  this  AD. 
Tne  request  should  uirlude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  ronditioii  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
b«>en  elimiiiated.  the  request  should  include 
specific  prt)posed  actions  to  address  it. 

Compliance  Required  as  indicated,  unless 
cccomplished  previously. 

To  detect  <ind  correct  cracking  of  the  aft 
torque  buikhfad.  which  could  result  in 
taiiure  of  a  pylon  and  consequent  separation 
of  the  engine  from  the  wing  accomplish  the 
following: 

(al  Prior  to  the  accumulation  of  12.000  total 
fight  cycles,  or  within  10  days  after  the 
effective  date  oi  this  AD,  whichever  occurs 
later,  gain  access  to  the  aft  torque  bulkhead 
at  each  of  thf  four  engine  pylons  through  the 
ift  fairing  doors.  Prior  to  further  flight  after 
gaining  access,  accomplish  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD. 

(1)  Perfnmi  a  one-time  detailed  visual 
inspection  to  detect  cracks  and  corrosion  of 
the  exiemal  surface  of  the  lower  half  of  the 
aft  *nrque  bulkhead  at  all  fou"-  engine  pylons. 
Pa\  particular  attention  to  the  area  near  the 
diagonal  brace  fitting. 

(2)  Perfonn  a  one-time  detailed  visual 
inspection  to  detect  cracks  and  corrosion  of 
the  external  su.'-face  of  the  inboard  and 
outboard  side  skin  for  a  distance  of  36  inches 
forward  of  the  plane  of  the  aft  torque 
bulkhead  at  iill  four  engine  pylons. 

fb]  If  an\-  crack  or  corrosion  is  detected 
during  any  inspection  required  by  this  AD. 
prior  to  hirther  flight,  repair  the  cracked/ 
corroded  pyion  in  accordance  with  a  method 
approved  bv  the  Manager,  Seattle  .^lrcraft 
Cerufication  Office  (ACOJ.  FAA  Transport 
Airplane  Directorate, 

(cl  Witnin  10  days  after  an on.plishing  the 
inspections  required  b\  paragraphs  (a;(lt  and 
(a)(2)  of  this  AD.  fiihmit  a  ri'port  of  any 
findings  to  the  Manager,  Seattle  AGO  FAA. 


Transport  Airplane  Din-cforate,  1601  Lmd 
Avenue.  S\V,.  Renton,  Washington  98055- 
4056.  tax  .;206)  227 -1181,  and  to  the 
appropriate  FA.^  l»rin(  ipai  Maintenance 
Inspector.  The  report  shall  include  the  items 
specified  in  paragraphs  (c)(1).  (c)(2).  and 
(c)(3)  of  this  ,nD  Information  collection 
requirements  i  .nlamed  in  this  regulation 
have  been  approved  b\  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  .•\ct  of 
1980  (44  U.S.C.  3501  et  .>.«;  1  and  have  been 
assigned  OMB  control  numtx-r  2120-0056. 

(1)  Airplane  serial  number: 

(2)  Total  number  of  landings  accumulated: 
and 

(3)  Location,  i.z-'.  and  orientation  of  each 
crack. 

(d)  .^n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager,  Seattle 
.^CO.  Operators  shall  submit  their  requests 
through  an  appropriate  F.\A  Principal 
Maintenance  inspector,  who  .iiav  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  mav  be 
obtained  from  the  Seattle  AGO. 

(e)  This  amendment  becomes  effective  on 
January  13.  1997.  to  all  persons  except  those 
persons  lo  whom  it  was  made  immediately 
effective  by  tekgraphic  AD  T96-26-51 . 
issued  on  December  13.  iy96,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Renton,  Washington,  on 
December  31.  1996. 
S.R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directorute.  Aircraft  Certification  Service. 
IFR  Doc.  97-255  Filed  1-7-97;  8:45  ami 

BlLUWG  CODE  4910-15-U 


14  CFR  Part  3S 

[Docket  No.  96-ANE-06,  Amendment  39- 
9864;  AD  96-26-01] 

RIN  2120-AA64 

Airworthiness  Direct!>/es;  General 
Electric  Alrcraf*  Engines  CT7  Series 
Turboprop  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  i'lrwortniness  directive  (AD), 
applicable  to  General  Electric  .\jrcraft 
Engines  (GE)  CT7  series  turboprop 
engines,  that  requires  replacement  ol  the 
gas  generator  turbine  stage  2  forward 
cooling  plates  prior  to  the  published 
cyclic  life  limits.  The  .'\D  also  defines 
'he  new,  reduced  cyclic  life  limits  for 
the  affected  forward  (  ooling  plates  This 
amendment  is  prompted  by  reports  of 
gas  generator  turbine  stage  2  forward 
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cooling  plate  failures.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  gas  generator  turbine  stage  2 
forward  cooling  plate  failure,  which 
could  result  in  an  uncontained  engine 
failure. 

DATES:  Effective  March  10,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  10. 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  GE  Aircraft  Engines.  1000  Western 
Ave..  Lynn.  MA  01910;  telephone  !617) 
594-3140,  fa^  (617)  .594-4805.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington, 
MA:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Keenan.  Aerospace  Engineer. 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Ehrectorate.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (617) 238-7139. 
fax  (617)238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  General  Electric 
Aircraft  Engines  (GE)  CT7  series 
turboprop  engines  was  published  in  the 
Federal  Register  on  September  17.  1996 
(61  FR  48866).  That  action  proposed  to 
require  replacement  of  the  gas  generator 
turbine  stage  2  forward  cooling  plate 
within  30  days  after  the  effective  date  of 
the  AD,  or  prior  to  reaching  the  new. 
reduced  cyclic  life  limits  listed  in  the 
Accomplishment  Instructions  of  GE 
Aircraft  Engines  (CT7-TP  Senes)  SB 
A72-381,  dated  January  17.  1996. 
whichever  occurs  later. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
malving  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAAs  determination  of 
the  cost  to  the  public. 

The  FAA  has  determined  that  an 
additional  paragraph  (e)  is  necessary  to 
fully  implement  the  new  life  limits  for 
gas  generator  turbine  (C-«jT)  stage  2 
forward  cooling  plates,  Part  Number  (P/ 
N)  60604T10P01  and  P/N  5086T91P02. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  with  this  change, 
and  that  this  change  will  neither 
increase  the  economic  burden  on  anv 


operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  1.100 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
500  engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  8  work  hours 
per  engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Parts  will  be 
supplied  by  the  manufacturer  to 
operators  under  GE's  Engine  Care 
Maintenance  Plan  (ECMP).  At  this  time, 
all  operators  fall  under  the  ECMP.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  of  U.S.  operators  is  estimated  to 
be  $240,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701, 


§39.13    [Amended] 

2.  Section  39,13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-26-01     General  Electric  Aircraft 

Engines;  Amendment  39-9864.  Docket 
96-ANE-06. 

Applicabilitv:  General  Electric  Aircraft 
Engines  (GE)  Models  CT7-5A2,  -7A,  -9B. 
and  -9C  turboprop  engines,  with  gas 
generator  turbine  (GGT)  stage  2  forward 
cooling  plates.  Part  Numtier  (P/N) 
6064T10P01  and  P/N  5086T91P02.  installed. 
These  engines  are  installed  on  but  not 
limited  to  Construcciones  Aeronauticas.  SA 
(CASA)  CN-235  series  and  SAAB-SCANIA 
SF340  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD,  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/opjerator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  of  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  GGT  stage  2  forward  cooling 
plate  failure,  which  could  result  in  an 
uncontained  engine  failure,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  or  prior  to  reaching  the  new. 
reduced  cyclic  life  limits  listed  in  the 
Accomplishment  Instructions  of  GE  Aircraft 
Engines  (CT7-TP  Series)  Service  Bulletin 
(SB)  A72-381.  dated  Ianuary.l7,  1996, 
whichever  occurs  later,  remove  from  service 
GGT  stage  2  forward  cooling  plates,  and 
replace  with  a  serviceable  part,  which  is 
defined  as  a  GGT  stage  2  forward  cooling 
plate  that  has  less  than  the  new.  reduced 
cyclic  limits  on  the  effective  date  of  this  AD, 
as  defined  in  that  SB. 

(b)  This  action  establishes  the  following 
new.  reduced  cyclic  life  limits  for  affected 
GGT  stage  2  forward  cooling  plates: 

(1)  8.000  cycles  since  new  (CSN)  for  GGT 
stage  2  forward  cooling  plates.  P/N 
6064T10P01,  identified  by  serial  numbers 
listed  in  Tables  1  and  2  of  GE  Aircraft 
Engines  (CT7-TP  Series)  SB  No.  A72-381, 
dated  January  17,  1996,  for  GE  CT7-5A2, 
-7A,  -9B,  and  -9C  engine  models. 

(2)  12,000  CSN  for  GGT  stage  2  forward 
cooling  plates,  P/N  6064T10P01  (not  listed  in 
(1)  above),  and  P/N  5086T91P02,  for  GE  CT7- 
5A2  and  -7A  engine  models. 

(3)  9,000  CSN  for  GGT  stage  2  forward 
cooling  plates.  P/N  6064T10P01  (not  listed  in 
(1)  above),  and  P/N  5086T91P02,  for  GE  CT7- 
9B/-9C  engine  models. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
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used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordanf:e  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Thereafter,  except  as  provided  in 
paragraphs  (c)  and  (d)  of  this  AD.  no 
alternative  replacement  times  may  be 
approved  for  GGT  stage  2  forward  cooling 
plates.  P/N  6064T10P01.  and  P/N 
5086T91P02 

(fl  The  actions  required  by  this  .^D  shall  be 
done  in  accordance  with  the  following  GE 
Aircraft  Engines  (CT7-TP  Series)  SB: 


Document  No 


Pages 


Date 


A72-381  

Total  Pages:  13. 


1-13 


Jan.  17,  1996. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  GE  Aircraft  Engines.  1000  Western  Ave  . 
Lynn.  MA  01910:  telephone  (617)  594-3140. 
fax  (617)  594-4805.  Copies  may  be  inspected 
at  the  FAA.  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel.  12  New  England 
Executive  Park.  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street  NW..  suite  700.  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
March  10.  1997. 

Issued  in  Burlington.  Massachusetts,  on 
December  16.  1996. 

Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Sen-ice 

[FR  Doc.  97-474  Filed  1-7-97:  8:45am| 

BILUNG  CODE  4910-13-0 


14  CFR  Part  39 

[Docket  No.  9&-ANE-66;  Amendment  39- 
9863;  AD  96-25-20] 

RIN  2120-AA64 

Airworttiiness  Directives;  Hamilton 
Standard  14RF  and  14SF  Series,  and 
Hamilton  Standard/British  Aerospace 
Model  6/5500/F  Propellers 

AGENCY:  Federal  Aviation 
Administi^tion,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Hamilton  Standard  14RF 


and  14SF  series,  and- Hamilton 
Standard/British  Aerospace  Model  fi/ 
5500/F  propellers,  that  requires  initial 
and  repetitive  inspections  of  critical 
control  components,  and  removal  and 
replacement  with  serviceable  parts 
those  critical  control  components  that 
do  not  meet  the  return  to  service 
criteria.  This  amendment  is  prompted 
by  failure  modes  effects  analysis 
(FMEA),  certification  test  data, 
engineering  analysis,  and  repair  actions 
performed  at  overhaul  depots.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  propeller 
control  due  to  failure  of  critical  control 
components,  which  could  result  in  loss 
of  control  of  the  aircraft. 
DATES:  Effective  Febniar>-  7.  1997. 

The  incorporation  by  reference  of 
certain  publications  li,sted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  7, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Publication  Di.stribution,  Hamilton 
Standard,  One  Hamilton  Road,  Windsor 
Locks,  CT  0609f>-1010;  tax  (860)  G54- 
R906.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Walsh,  Aerospace  Engineer. 
Boston  Aircraft  Certification  Office. 
FAA,  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park. 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7158,  fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  Hamilton  Standard 
Models  14RF-9,  14RF-19.  14RF-21; 
14SF-5,  14SF-7,  14SF-11,  14SF-11L, 
14SF-15,  14SF-17,  14SF-19,  14SF-23; 
and  Hamilton  Standard/British 
Aerospace  6/5500/F  propellers  was 
published  in  the  Federal  Register  on 
December  13,  1995  (60  FR  63988)  That 
action  proposed  to  require  initial  and 
repetitive  inspections  of  critical  aspects 
of  the  transfer  tube  assembly,  actuator 
assembly,  and  propeller  control  unit 
(PCU)  for  wear.  This  AD  would  also 
require,  prior  to  further  flight,  removing 
and  replacing  with  serviceable  parts 
those  critical  components  that  do  not 
meet  the  return  to  service  criteria. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  Ine 
making  of  this  amendment.  Due 


consideration  iias  been  given  to  the 
comments  received. 

Three  commenters  state  that  the 
initial  AD  inspection  inter\-al  for  the 
transfer  tube  should  be  10,500  hours 
time  in  service  (TIS)  as  noted  in  the 
appropriate  Hamilton  Standard  Service 
Bulletin  (SB)  and  supported  by  the 
manufacturers  wear  data.  The 
commenters  also  indicated  that  the  time 
inter\al  of  10,500  hours  TIS  is 
significant  since  it  coincides  with  the 
Major  Inspection  Interval  (Mil)  that 
many  operators  adhere  to  on  certain 
propeller  insta   ations.  In  addition,  the 
commenters  requested  that  credit  be 
given  to  Mil  inspections  that  have  been 
done  recently  that  meet  the  inspection 
requirements  of  the  appropriate  SBs. 

The  FAA  concurs  in  part.  Although 
the  wear  data  supports  an  inspetrtion 
inter\'al  by  more  than  3  times  the  10,500 
hour  TIS  inter\-al.  the  FAA  has 
determined  that  the  initial  inspectiou 
should  be  a(  complished  within  6.000 
hours  TIS,  or  3  years,  whichever  occurs 
first,  after  the  effective  date  of  this  AD. 
The  initial  inspection  compliance  time 
was  selected  because  the  transfer  tubes 
have  not  been  time  tracked  The  6.000 
hours  TIS  initial  inspection  compliance 
time  will  result  in  all  transfer  tubes  to 
be  inspected  within  a  time  inter\al 
supported  b\  the  wear  data.  Also,  credit 
f.annot  be  gi\  en  to  components 
inspected  during  the  Mil  unless  the 
components  were  inspected  in 
accordance  vMth  the  appropriate  critical 
parts  inspection  SBs.  The  FAA  intends 
to  give  credit  for  critical  parts 
inspections  performed  in  accordance 
with  the  appropriate  SBs  that  have 
already  been  performed  within  the 
10,500  hours  TIS  inter\al. 

The  initial  inspection  also  coincides 
with  the  installation  of  the  new  major 
alteration  feature.  Secondary  Drive  Quill 
(SDQJ  that  IS  mandated  by  AD  95-22- 
12  to  be  completed  prior  to  June  30. 
1998.  This  coordination  effort  v\-ill  give 
a  smooth  phase-in  of  all  requirements 
with  a  minimal  impad  on  record 
keeping  and  operational  commitments. 
To  conclude,  the  FAA  has  determined 
that  an  initial  inspection  within  6.000 
hours  nS.  or  3  years  whichever  occurs 
first,  after  the  effective  date  of  this  AD 
will  safely  introduce  the  transfer  tube 
into  a  repetitive  inspection  at  10,500 
hours  TIS  inter\'als  thereafter. 

Two  commenters  state  that  at  present 
there  is  no  tracking  of  time  in  service  for 
these  components  and  that  tracking  will 
be  unduly  burdensome  The  FAA 
concurs  that  there  is  no  current 
requirement  to  track  component  time  in 
service,  but  disagrees  that  adding  the 
requirement  to  track  timi  would  be 
unduly  burdensome  since  time  tracking 
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is  currently  conducted  on  other 
propeller  components.  Systems  to  track 
time  on  propeller  components  have 
already  been  established.  The  FAA 
program  to  introduce  these  components 
to  time  tracking  begins  with  an  initial 
phase  in  interval  of  6,000  hours  TIS.  or 
3  years,  whichever  occvirs  first,  after  the 
effective  date  of  this  .A.D.  followed  by  a 
repetitive  inspection  of  these 
components  at  a  10.500  hours  TIS 
interval  that  was  not  required  at 
certification. 

Two  commenters  state  that  the  total 
economic  impact  of  the  proposed  rule 
has  been  underestimated  because  the 
FAA  did  not  include  costs  such  as  loss 
of  revenue  from  having  aircraft  sit  idle 
while  awaiting  the  required  inspections. 
The  FAA  does  not  concur.  The  cost 
impact  of  this  AD  was  calculated  using 
data  from  the  industry'  as  to  the  time 
and  parts  needed  to  accomplish  the 
required  actions.  The  F.\A  does  not 
include  the  costs  of  secondary  effects  of 
performing  the  actions  required  by  the 
AD  in  its  economic  analysis,  .^s  a  matter 
of  law,  in  order  to  be  operated  in 
commercial  service,  an  aircraft  must 
conform  to  its  type  design  and  be  in  a 
condition  for  safe  flight.  The  type  design 
of  the  affected  propellers  was 
certificated  only  after  the  FAA  found 
that  the  design  complied  with  all 
applicable  airworthiness  requirements. 
In  adopting  those  certification 
requirements,  the  FAA  already 
determined  a  level  of  safety  that  is  cost 
beneficial.  With  this  .\D,  the  FAA  has 
determined  that  an  unsafe  condition 
exists,  that  means  that  a  cost-beneficial 
level  of  safety  is  no  longer  achieved,  and 
that  additional  requirements  must  be 
performed  in  order  to  restore  that  level 
of  safety.  Because  that  level  of  safety 
was  already  determined  to  l)e  cost- 
beneficial,  a  full  cost  analysis  is  not 
required  for  each  AD.  and  the  costs  of 
the  secondary  effects  of  performing  the 
actions  required  by  the  AD  are  not 
added  to  the  cost  analysis  of  the  AD. 

In  addition  the  FAA  has  increased  the 
initial  inspection  compliance  time  to 
6,000  hours  TIS.  or  3  years,  whichever 
occurs  first,  after  the  effective  date  of 
this  AD.  The  increase  in  initial 

ispection  compliance  time  will  smooth 
t.ie  transition  to  the  10.500  hours  TIS 
repetitive  inspection  program  and 
minimize  the  impact  on  aircraft 
operation. 

Three  commenters  state  that,  to  date, 
there  is  no  evidence  of  in-service  wear 
of  the  affected  components.  The  FAA 
concurs  in  parX.  The  engineering  and 
repair  data  indicate  wear  does  exist  but 
at  an  extremely  low  level.  Since  wear 
does  occur  on  these  critical  components 
they  must  be  inspected  periodically  and 


these  components  must  be  removed 
from  an  unspecified  repair  status  to  a 
defined  inspection  interval  category. 

Two  commenters  state  that  the  FCU 
inspection  is  already  requirei  by 
another  AD.  The  FAA  concurs  in  part. 
The  purpose  of  this  new  AD  is  to 
integrate  inspection  items  not  covered 
by  AD  95-22-12  into  a  comprehensive 
coordinated  inspection  requirement  for 
the  propeller  control  system. 
Airworthiness  directive  95-22-12  only 
addresses  inspection  of  the  FCU  servo 
ballscrew  internal  spline,  installation  of 
a  secondary'  drive  quill,  and  a  torque 
check  inspection  of  tlie  primary 
ballscrew  quill. 

One  commenter  states  that  the 
repetitive  inspection  interval  should  be 
reduced  from  10,500  hours  TIS  to  2,500 
hours  TIS.  The  FAA  does  not  concur. 
Engineering  investigation,  analysis,  and 
field  and  laboratory  testing  reveal  these 
components  can  operate  safely  within 
the  10,500  hours  TIS  inspection  interval 
so  the  interval  does  not  need  to  be 
reduced  further. 

Two  commenters  state  that  credit 
should  be  given  for  Critical  Farts 
Inspections  (CFIs)  that  have  already 
been  performed  within  the  previous 
10,500  hours  TIS  Mil.  The  FAA  concurs 
in  part.  This  final  rule  increases  the 
initial  inspection  interval  from  1,000 
hours  TIS  to  6,000  hours  TIS,  or  3  years, 
whichever  occurs  first,  after  the 
effective  date  of  this  AD.  for  these  CPI 
items,  and  thereafter  requires  inspection 
at  intervals  of  10,500  hours  TIS  in 
accordance  with  the  applicable  SBs.  The 
FAA  intends  to  give  credit  for  those 
CPIs  conducted  in  accordance  with  the 
SBs  applicable  to  this  AD. 

One  commenter  requests  clarification 
on  the  definition  of  time  in  service,  TIS. 
The  FAA  concurs.  The  FAA  interprets 
this  question  that  time  in  service,  for  the 
purpose  of  this  AD,  is  defined  as 
operating  time  since  issuance  of  this  AD 
or  operating  time  since  last  inspection 
in  accordance  with  this  AD.  The  FAA 
has  added  this  definition  to  the  AD  as 
new  paragraph  (d). 

One  commenter  states  that  there  is 
insufficient  time  to  accomplish  the 
inspections  based  upon  limited  repair 
shop  capacity.  The  FAA  re-evaluated 
the  overall  phase  in  program  and 
determined  that  an  initial  inspection 
compliance  interval  fi.OOO  hours  TIS,  or 
3  years,  whichever  occurs  first,  after  the 
effective  date  of  this  AD  would  safely 
introduce  components  to  the  repetitive 
inspection  program  while  alleviating  the 
repair  shop  capacity  problem. 

Since  publication  of  the  NPRM. 
Hamilton  Standard  has  issued  Revision 
1.  dated  April  23,  1996,  to  the  following 
SBs:  14RF-9-61-64,  14RF-19-61-32, 


14RF-2 1-6 1-51,  14SF-61-70,  and  6/ 
550iD/F-61-25.  This  revision  modifies  a 
figure,  adds  an  additional  figure,  deletes 
the  requirement  to  inspect  the  PCU 
retaining  nut,  and  makes  minor  editorial 
changes  for  clarification  only.  This  final 
rule  references  this  new  revision  as  well 
as  the  original  issuances. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the' AD. 

There  are  approximately  3,280 
propellers  of  the  affected  design  in  the 
worldwide  fleet  (excluding  spares).  The 
FAA  estimates  that  1,370  propellers 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  4.3  work  hours  per 
propeller  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$353,460  per  fleet  inspection. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES, 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety, 

Ad«p(iwi  of  the  Ameadment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  106(g).  40113.44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-25-20     Hamilton  Standard:  Amendment 

39-9863.  Docket  95-.'\NE-66 
Applicabilitv  Hamilton  Standard  Models 
14RF-9.  14RF-19.  14RF-21.and  14SF-5. 
14SF-7.  14SF-11.  14SF-11L.  14SF-15. 
14SF-17.  14SF-19,  14SF-23  and  Hamilton 
Standard/British  Aero.space  6/5500/F 
propellers  installed  on  but  not  limited  to 
Embraer  EMB-120  and  EMB-120-KT: 
SAAB-SCANIA  SF  340B:  Aerospatiale 
ATR42-100.  ATR42-300,  ATR42-320. 
ATR72;  DeHavilland  DHC-8-100  series. 
DHC-8-300  Series;  Construcciones 
Aeronauticas  SA  (CASA)  CN'-235  series  and 
CN-235-100;C:anadairCL-215TandCL- 
415:  and  British  Aerospace  ATP  Airplanes. 
Note  1:  This  airworthiness  directive  (.^D) 
applies  to  each  propeller  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  .^D  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 


request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  uns.ife  condition 
addressed  by  this  .AD;  and.  if  the  unsafe 
condition  has  not  bren  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Cnmpliancp  Required  as  indicated,  unless 
accomplished  previouslv. 

To  prevent  loss  of  propeller  control  due  to 
failure  of  critical  components,  which  could 
result  in  loss  of  control  of  the  aircraft, 
accomplish  the  following. 

(a)  inspect  transfer  tube  assemblies  and 
propeller  control  units  (PCl's)  for  wear 
Within  6.000  hours  tine  in  service  (TIS).  or 
3  years,  whichever  occurs  first,  after  the 
effective  date  of  this  AD.  Perform  inspections 
of  the  critical  aspects  cf  these  components  m 
accordance  with  the  applicable  service 
bulletins  (SBsl  listed  in  ,  aragraph  (c)  of  this 
AD.  Thereafter,  inspect  at  intervals  not  to 
e.xceed  10.500  hours  TIS  since  last 
inspection.  Prior  to  further  flight,  remove  and 
replace  with  serviceable  parts  those 
components  that  do  not  meet  the  return  to 
service  criteria  defined  in  the  applicable  SBs. 
(For  PCl's  that  have  a  .Secondary  Drive  QuUi 
(SDQl  installed  in  accordance  with  AD  95- 
22-12,  it  is  not  necessary  to  conduct  an 
initial  inspection  again.  They  may  advance  to 
the  repetitive  inspection  interval  based  on 
the  TIS  since  SDQ  installation.) 

(b)  Inspect  actuator  assemblies  for  wear 
within  10,500  hours  TIS  after  the  effective 
date  of  this  AD,  or  at  the  next  marar 
inspection  interval  (MID,  whichever  occurs 
first.  Perform  inspections  of  the  critical 
aspects  of  these  components  in  accordance 
with  the  applicable  service  bulletins  (SBs) 
listed  in  paragraph  (c)  of  this  AD  Thereafter. 


inspect  at  intervals  not  to  exceed  10.500 
hours  TIS  since  last  inspection.  Prior  to 
further  flight,  remove  and  replace  with 
serv  iceable  parts  those  components  that  do 
not  meet  the  return  to  service  criteria  defineii 
in  the  applicable  SBs 

(c)  Perform  the  inspections  for  wear 
required  b>  this  AD  in  accordance  with,  and 
use  the  return  to  service  criteria  defined  ;n, 
the  following  applicable  Hamilton  Standard 
SBs.  Revision  1,  all  dated  April  23,  1996.  or 
Original,  dated  Noveml)er  27.  1995   14RF-9- 
61-64.  14RF-19-61-32.  14RF- 21-61-51 . 
14SF-61-70  and  6/5500'F-61-25 

(d)  For  the  purpose  of  this  AD.  time  in 
service  (TIS)  is  defined  as  operating  time 
since  issuance  of  this  AD  or  operating  time 
since  last  inspection  in  accordance  with  this 
AD 

(e)  .^n  alternative  method  of  com.pliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  b\  the  Manager.  Boston 
.Mrcraft  Certification  Office  The  request 
should  be  forwarded  through  an  appropriate 
F.'\.'\  Maintenance  Inspector,  who  mav  add 
comments  and  then  send  it  to  the  Manager. 
Boston  .^lrcraft  Cj^rtification  Office 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  mas  be  obtained  from  the  Boston 
.■\ircraft  Certification  Office, 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21  199  of  the 
Federal  ,\viation  Regulations  (14  CFR  21  197 
and  21,199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  .AD 
can  be  act  omphshed 

(g)  The  actions  required  by  this  .AD  shall 
1>>  done  m  accordance  with  the  following 
Hamilton  Standard  SBs 


Document  No 


14RF-9-61-64 


Total  Pages:  34. 
14RF-9-61-64  .. 
Total  Pages:  33. 
14RF-19-61-32 


Total  Pages:  34. 
14RF-19-61-32 
Total  pages:  33. 
14RF-21^1-51 


Pages 

1,2   

3 

4 

5-11  

12.  13  . 
14-28  ., 

29 

30.31   .. 

32 

33 

34 

1-33 

1.2  

3 

4 

5-11  

12.  13  _ 
14-28 ... 

29 

30.31   .. 

32 

33 

34 

1-33 

1.2  

3 


Revision 


Date 


OriginaJ 

1  


April  23,  1996 

November  27.  1995. 

Apnl  23,  1996 

Onginal j  Novemtjer  27.  1995. 

1   April  23.  -^996. 

Original   Novemtaer  27,  1 995. 

1  April  23.  ■'996 

November  27.  1 995. 

Apnl  23.  1996 

November  27.  ^ggS. 

Apnl  23.  1996. 


Original 

1  

Original 
1  


Onginal 


1 


November  27.  "995. 


Original 

1  

Original 

1  

Original 

1  

Original . 

1  

Original . 
1  


Original 


April  23.  -996 
November  27 
Apnl  23,  1996 
November  27. 
April  23.  1996 
November  27 
Apnl  23,  1996 
Novemljer  27 
Apnl  23,  1996 
Novemtjer  27. 
April  23,  1 996 


'995. 


'995. 


1995. 


'995. 


1995. 


November  27.  1995. 


April  23   1996 


1  

Original i  November  27,  1 995. 
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Document  No. 


Pages 


Revision 


Date 


Total  Pages:  34 

14RF-21-61-51 
Total  Pages;  33. 
MSF-€:-70  


Total  Pages:  35, 
MSF-61-70    ... 
Total  Pages:  34 
6.55oC,F-6i-25 


Total  Pages:  34 
6- 5500.  F-6 1-25 
"^ota!  Pages:  33. 


April  23,  1996. 
November  27,  1995. 
Apnl23,  1996. 
November  27,  1995. 
April  23,  1996. 
29-31  I  Original j  November  27,  1995. 


4 

5-11  ... 
12,  13 
14-27  . 
28 


1  

Original 

1  

Original 

1  


32 
33 
34 


1-33 


1,2  .... 

3 

4 

5,6  .... 

7 

8-11  ... 
12-14  . 
15-29 Original 


1   j  April  23,  1996 

Onginal :  November  27,  1995. 

1   !  April  23,  1996. 


November  27,  1 995. 


1   April  23,  1996. 

Original I  November  27,  1995. 

1   ;  Apnl23,  1996. 

Onginal :  November  27,  1995. 

1  


Onginal 

1  


30 
31, 
33 
34 
35 


32 


1-34 

1.2  . 

3 

4 

5.6  . 
7 


1   

Original 

1  

Original 
1  


Original 


Apnl23.  1996. 
November  27,  1995. 
April  23,  1996. 
November  27,  1995. 
April  23,  1996. 
November  27,  1 995. 
Apnl23,  1996. 
November  27.  1995. 
April  23.  1996. 

November  27.  1995. 


1   ;  Apnl23,  1996. 

Onginal November  27,  1995. 

1   :  April  23,  1996. 

Original ;  November  27,  1995. 


1 


8-10 I  Original 

11-13 i  1   

14-28 I  Onginal 

1 


31 


1-33 


April  23,  1996. 
November  27.  1995. 
April  23,  1996. 
November  27,  1995. 
April  23,  1996. 
November  27,  1995. 
Apnl23,  1996. 
November  27,  1995. 
Apnl23,  1996. 

November  27,  1995. 


rh:s  ir.corpnrntion  by  reference  was 
appruved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  C;FR  part  51.  Copips  may  be  obtained 
from  Publication  Distribution,  Hamilton 
Stanriard.  One  Hamilton  Road.  Windsor 
Locks.  CT  06096-1010.  fa.x  (860)  654-6906. 
Copies  may  be  inspected  at  the  FAA,  New 
England  Region.  Office  of  the  Assistant  Chief 
Counsel.  12  .\'ew  England  Executive  Park. 
Burlington,  MA:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street 
NW..  suite  700.  Wa,shington.  DC. 

(h)  This  amendment  becomes  effective  on 
February  7.  1997. 

Issued  in  Burlington.  Massachusetts,  on 

He,  .■■t;:,«t  11    1996. 

lames  C.  )ones. 

i  cti  r.g  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
'H  J. ..    q:--475  Filed  1-7-97:  8:45  am) 

81L..iNa  CODE  4910-13-U 


14CFR  Part  39 

[Docket  No.  96-NM-88-AD;  Amendment 
39-9869:  AD  96-26-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F27  Mark  100,  200,  300,  400,  500, 
600,  and  700  Series  Airplanes 

agency:  Federal  Aviation 
Adiiuiiistration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F2r 
Mark  100.  200.  300.  400.  500,  600  and 
700  series  airplanes,  that  requires  an 
inspection  to  detect  cracking  of  the 
torque  tube  assembly  of  the  left-hand 
(LH)  elevator  and  surrouiidiiiii  structure: 
and  to  detect  loose  or  sheared  rivets  in 
that  assembly.  This  amendment  also 
requires  either  replacement  or  repair  of 


discrepant  parts,  as  appropriate.  This 
amendment  is  prompted  by  a  report  of 
fatigue  cracking  found  on  the  torque 
tube  support  of  the  LH  elevator.  The 
actions  specified  by  this  .AD  are 
intended  to  ensure  that  cracking  is 
detected  and  corrected  in  a  timely 
manner  so  as  to  prevent  failure  of  the 
torque  tube  or  its  support  structure, 
which  could  result  in  reduced 
controllability  of  the  airplane. 
DATES:  Effective  February  12,  1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  bv  the  Director 
of  the  Federal  Register  as  of  February 
12,  1997. 

ADDRESSES:  The  .service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokl^er  Aircraft  USA,  Inc.,  1 199 
North  Fairfa.x  Street.  .Alexandria, 
Virginia  22.314.  This  information  may  be 
e.xamined  at  the  Federal  .Aviation 
Administration  (F.A.A),  Transport 
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Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055^056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F27  Mark  100,  200,  300,  400,  500,  600, 
and  700  series  airplanes  was  published 
in  the  Federal  Register  on  September 
13.  1996  (61  FR  48439).  That  action 
proposed  to  require  a  one-time 
inspection  to  detect  fatigue  cracking  of 
the  torque  tube  of  the  left-hand  (LH) 
elevator  and  its  surrounding  structure, 
and  repair,  if  necessary.  That  action  also 
proposed  to  require  an  inspection  to 
detect  loose  or  sheared  rivets  of  the 
same  torque  tube  assembly,  and 
replacement  with  serviceable  rivets,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  34  Fokker 
Model  F27  Mark  100,  200,  300,  400, 
500,  600,  and  700  series  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$8,160,  or  $240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  be  required  to 
replace  the  torque  tube  assembly  of  the 
LH  elevator,  the  FAA  estimates  that  it 
will  take  approximately  2  work  hours 
per  airplane  to  accompUsh,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 


Replacement  of  the  assembly  will  cost 
approximately  $1,500  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  is  estimated  to  be 
$1,620  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif>'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory'  Policies  and  Procedures  (44 
FRll034.'Februar\'  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copv 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-26-05  Fokker:  Amendment  39-9869. 
Docket  96-NM-«8-AD 

Applicabilitv:  All  Model  F27  Mark  100. 
200,  300,  400.500,  600,  and  700  series 
airplanes,  certificated  in  any  category'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opjerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance-  Required  as  indicated,  unless 
accomplished  previously 

To  ensure  that  cracking  is  detected  and 
corrected  in  a  timely  manner  so  as  to  prevent 
failure  of  the  torque  tuhie  of  the  left-hand 
(LH)  elevator  or  its  support  structure,  which 
could  result  in  reduced  controllabilit\  of  the 
airplane,  accomplish  the  following; 

(a)  Prior  to  the  accumulation  of  45.000  total 
flight  cycles,  or  within  4  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  an  inspection  to  detect 
cracking  of  the  torque  tube  assembly  and  the 
surrnunding  structure  of  the  LH  elevator,  and 
to  detect  an\-  Icxjse  or  sheared  rivets  of  that 
assembly,  in  accordance  with  "Part  1"  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F27/55-66.  dated  December 
21.  1994. 

(b)  If  no  cracking  is  detected  and  if  no 
loose  or  sheared  rivet  is  detected,  during  the 
inspection  required  by  paragraph  (a)  of  this 
,^D;  No  further  action  is  required  by  this  AD. 

(c)  If  any  discrepancy  is  detected  during 
the  inspection  required  by  paragraph  (a)  of 
this  AD;  Accomplish  the  applicable 
requirements  of  paragraph  (c)ll).  (c)(2i.  or 
(c)(31  of  this  .^D  at  the  time  specified  in  that 
paragraph,  and  in  accordance  with  Fokker 
Ser\'ice  Bulletin  F27/55-66.  dated  December 
21.  1994 

(1 )  If  any  cracking  of  the  torque  tube  is 
detected,  or  if  any  loose  or  sheared  rivet  is 
detected:  Prior  to  further  flight,  replace  the 
discrepant  part(s)  in  accordance  with  "Part 
2."  paragraph  A.,  of  the  Accomplishment 
Instructions  of  the  serv  ice  bulletin 

Note  2:  Fokker  Service  Bulletin  F27/55-66 
references  Fokker  -Service  Bulletin  F2~'55-40 
as  an  additional  source  of  service  information 
for  procedures  to  replace  the  torque  tube 
assembly  with  a  serviceable  assembly. 

(2)  If  any  cracking  of  the  rib  at  station  300 
is  detected  Prior  to  further  flight,  repwir  in 
accordance  with  "Part  2."  paragraph  B  ,  of 
the  Accompbshment  Instructions  of  the 
service  bulletin, 

(3)  If  any  cracking  in  the  torque  tube 
support  IS  detected;  Prior  to  further  flight. 
accomplish  the  requirements  of  either 
paragraph  (c)<3)(i)  or  (cl(3|(ii)  of  this  ,^D,  as 
applicable 

(i)  If  the  crack  length  does  not  exceed  30 
mm,  stop  drill  the  crack  and,  thereafter. 
repeat  the  inspection  sp>ecified  in  piaragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  50 
flight  hours,  in  accordance  with  "Part  2," 
paragraph  C.  of  the  Accomplishment 
instructions  of  the  service  bulletin. 
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lii)  If  the  crack  length  exceeds  30  mm. 
re[  air  in  accordance  with  a  method  approved 
bv  the  Manager.  Standardization  Branch, 
ANM-113. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  F.\A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113, 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21,197  and  21,199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21,197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(f)  The  actions  shall  be.  done  in  accordance 
with  FokJcer  Service  Bulletin  F27/55-66. 
dated  December  21,  1994,  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  S 

L"  S  C.  552(a)  and  1  CFR  part  51,  Copies  may 
be  obtained  from  Fokker  .Aircraft  USA,  Inc. 
1 199  North  Fairfax  Street,  .Alexandria. 
Virginia  22314  Copies  may  be  inspected  at 
the  FA.A,  Transport  .Airplane  Directorate, 
.Alexandria.  Virginia  22  314  Copies  may  be 
inspected  at  the  F.A.A,  Transport  .Airplane 
Directorate,  1601  Lind  .Avenue.  S\V  ,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Regi.ster.  800  North  Capitol  Street.  NW,.  suite 
700.  Washington.  DC], 

(g)  This  amendment  becomes  effective  on 
February  12,  199" 

Issued  in  Renton,  Washington,  on 
December  23.  1996 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc,  97-476  Filed  1-7-97;  8;45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-ASO-25] 

Amendment  to  Class  D  Airspace; 
Hollywood,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  nile. 

SUMMARY:  This  amendment  modifies 
Class  D  surface  area  airspace  at 
Hollywood,  FL.  A  GPS  RVVY  9R 
Standard  Instrument  Approach 
Pro<:edure  (SLAP)  has  been  developed 
tor  North  Perry  .Airnnrt  Additional 
controlled  airspace  extending  upward 
from  the  surface  is  needed  to 


accommodate  this  SIAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  North  Perry  Airport.  The  operating 
status  of  the  airport  will  change  from 
VFR  to  include  IFR  operations 
concurrent  with  publication  of  this 
SIAP. 

EFFECTIVE  DATE:  0901  UTC,  March  27, 
1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L,  McGlamery,  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P,0,  Box  20636, 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  21,  1996,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  Class  D  airspace 
at  Hollywood,  FL  (61  FR  54585),  This 
action  would  provide  adequate  Class  D 
airspace  for  IFR  operations  at  the  North 
Perry  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  wTitfen 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  are  published  in  Paragraph 
5000  of  FAA  Order  7400. 9D,  dated 
September  4,  1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  pail  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  D  airspace  at 
Hollywood,  FL.  A  GPS  RVVY  9R  SL\P 
has  been  developed  for  North  Perry 
Airport.  Additional  controlled  airspace 
extending  upward  from  the  surface  is 
needed  to  acommodate  this  SIAP  and 
for  instrument  flight  rules  (IFR) 
operations  at  North  Perry  Airport.  The 
operating  status  of  the  airport  will 
change  from  VFR  to  include  IFR 
operations  concurrent  with  publication 
of  this  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatorv'  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103.  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp,,  p.  389:  14  CFR  11,69, 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  5000  Class  D  airspace. 


ASO  FL  D  HoUywood.  FL  [Revised] 

Hollywood.  North  Perry  Airport.  FL 

(Lat.  26°00'05'  N,  long.  80°14'26"  W) 
Opa  Locka  Airport 

(Lat,  25°54'26"  N.  long.  80''16'48'  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  3.5-mile  radius  of  the  North  Perry- 
airport:  excluding  the  portion  north  of  the 
north  boundary  of  the  Miami,  FL,  Class  B 
airspace  area  and  that  portion  south  of  a  line 
connecting  the  2  points  of  intersection  with 
a  3.5-mile  circle  centered  on  the  Opa  Locka 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
.Airport/Facility  Directory. 
***** 

Issued  in  College  Park,  Georgia,  on 
December  23,  1996. 

Lacy  E.  Wright. 

Acting  Manager.  Air  Traffic  Division, 

Southern  Region. 

IFR  Doc,  97-304  Filed  1-7-97;  8:45  am] 
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14CFRPart71 

[Airspace  Docket  No.  96-ASO-28] 

Amendment  to  Class  E  Airspace; 
Miami,  FL 

AGENCY:  Fr-den-^l  Aviation 
Administration  f,?'AA)  DOT. 
ACTION;  Final  rule. 


SUMMARY:  This  amendment  modifies  the 
Class  E  airspare  dn-a  at  Miami.  FL.  A 
GPS  RWY  HR  .Standard  Instrument 
Approach  Procedure  (SiAP)  has  been 
developed  tor  the  North  Perrv  Airport  at 
Hollywood.  FL.  Additional  controlled 
airspace  extending  upward  ironi  700 
feet  above  the  surface  (.^GL)  is  needed 
to  a(xoinmodat(!  this  SIAP  and  for  FFR 
operations  at  the  airport.  The  operating 
status  of  the  airport  will  change  from 
VFR  to  include  IFR  operations 
concurrent  with  publication  of  this 
SIAP 
EFFECTiVE  DATE:  0901  UTC.  March  27, 

FOR  FURTHER  INFORMATION  CONTACT: 
bunny  L.  McGiamery.  ^ybtem 
Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
:^l)5-.i.S70 

SUPPLEMENTAPV  INfORMA^ION: 

History 

On  October  21,  1996,  the  FAA 
proposed  to  anit-nd  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Pai1  71)  by  modifying  Class  E  airspace 
at  Miami.'FL  (61  FR  .=34587)  This  action 
would  provide  adequate  Class  E 
airspace  for  IFR  operations  at  the  North 
Perry  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
wore  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  abo\'e  the  surface  are 
published  m  Parag'-aph  6005  oi  FAA 
Order  74f)0.9D  dated  September  4.  1996, 
and  ei'lective  September  IB.  1996.  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  putilished 
subsequently  in  the  Order. 

The  Rule 

Thi^  ameiidri'.ent  to  Part  "1  of  tiie 
Federal  Aviation  Regulations  (14  CFR 
part  71  i  ^l0di^^^»s  (dass  E  airspace  at 
Miami.  FL.  A  CPS  RWY  9R  Standard 
Instrument  .■\pproach  Procedure  (SIAP) 
has  been  developed  tor  the  North  Perr\ 
.Mrport  at  Hollywood.  FL.  Additional 
controlled  airspace  extending  upw.ird 


from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  the  airport.  The 
operating  status  o!  the  airport  will 
change  from  VFR  to  include  IFR 
operations  (  nm.urrent  uith  [lubiication 
of  this  SIAP 

The  FA.'^  has  determined  that  this 
regulation  only  involves  an  established 
body  of  tet  hnical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationallv 
current,  it,  therefore,  (1)  is  not  a 
'"significant  regulatory  action"  under 
Executive  Order  128G0;  (2)  is  not  a 
"signifit  ant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034^  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affet:t  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act 

List  of  Subjects  in  14  CFR  Fart  7i 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  .\mendment 

in  (.onsiOeraiiun  ol  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [AMENDED) 

1.  The  authority  citation  for  14  CFR 
Pari  71  continues  to  read  as  follows: 

Authority:  49  C.S.C.  106(g),  40103.  40113, 
40120:  EO  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p  389;  14  CFR  11  69. 

§71.1     iAmencle<J] 

2.  The  iiu  orporatinn  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9L^,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  FL  E5  Miami,  FI.  [Revised! 

Mia;iii  Ir.tcrnatior.cil  Aupurt.  FL 

(Lat.  25'47'35"  N.  long.  SO'lT^S"  W) 
Dade  Countv-Homestead  Regional  Airport 

(Lat.  25'29'18'  .N   long.  80°2301"  U  ) 
Opa  LfKka  .Mrport 

(Lat.  25^54'25'  N,  long.  80''1642"  VV) 
Fnrt  Lauderdale-Hollywood  Infemationa! 
Airport 

(Lat.  26°04'2r  N.  long.  80°fW  lO"  W) 
Kfindall-Tamiami  Executive  Airpxart 


(Lat   25'38'52"  N.  long  HO^'-'iH    W) 
QEEZY  LOM 

iLat.  25°3814'  N,  iiin^:  M)' M)  1  "    \\ 
Fort  Lauderdalfi  Excr  u:i\r  A.r;i(r: 

(Lat.  26=11'50"  N.  lung.  SO'IO  14    W) 
Pompano  Beach  Airpark 

(Lat.  26°1449"N,  long.  8(i  (>h4l)    W| 
Nortti  Perrv  Airport 

(Lat.  26"=b005"  N,  long.  80''14'26"  W) 

That  airspace  extending  upward  from  700 
feel  above  the  surface  within  a  7-miie  radius 
of  Miami  International  Airport.  Dade  County- 
Homestead  Regional  Airport,  Opa  Locka 
.Mrport.  Fort  l^uderdale-Hollywnod 
International  Airport  and  Kendall-Tamiami 
Executive  Airport,  and  within  2  4  miles  each 
side  of  the  267°  bearing  from  the  QEEZY 
LOM  extending  from  the  7-milr  radius  to  7 
miles  west  of  the  LOM.  and  within  a  6.5-mile 
radius  of  Fort  Lauderdale  Executive  Airport. 
Pompano  Boach  Airpark  and  North  Perr>' 
Airport. 
•         ♦         *         *         * 

Issued  in  College  Park,  Ceorgia.  on 
ncLcmlKT  23   1996. 

I  •i(\  L  \\r)eht 

Acting  Manager.  Air  Traffic  Division  Southern 
Region. 

IFR  Doc.  97-305  Filed  1-7-97;  8:45  am| 

BILLING  CODE  4910-1J-II 


14  CFR  Part  71 

[Airspace  Docket  No.  96-ASO-24] 

Amendment  to  Class  E  Airspace: 
Claxton,  GA 

AGENCY:  Federal  Aviation 
.'\aministration  (FA.A).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Claxton,  GA.  A 
NDB  RWY  9  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  lor  the  Claxton-Evans  County 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SL\P  and  for  IFR 
operations  at  the  airport. 
EFFECTIVE  DATE:  0901  UTC,  Man:h  27. 
1997 
FOR  FURTHER  :NFORMATION  CONTACT: 

benny  L.  McLiiainery.  Svstem 
Management  Branch,  Air  Traffic 
Division,  Federal  .Aviation 
Administration,  PO  Box  20636.  .\tlanta, 
Georgia  30320;  telephone  (404)  305- 
5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  21,  1996,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  bv  modifving  Class  E  airspace 
at  Claxton,  GA  (01  FR  54586).  This 
action  would  provide  adequate  Class  E 
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airspace  for  IFR  operations  at  the 
Claxton-Evans  County  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  bv  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  sur'ace  are 
published  in  Paragraph  fiUOa  of  FAA 
Order  7400. 9D  dated  September  4.  1996, 
and  effective  September  16.  1996.  The 
Class  E  airspace  designation  listed  in 
this  do<:ument  will  be  published 
subsequently  m  the  Order 

The  Rule 

This  amendnu'iit  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Claxton,  GA  A  NDB  RWY  9  SIAP  has 
been  developed  for  the  Claxton-Evans 
County  Airport.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (.■\GL]  is  needed 
to  accommodate  this  SLAP  and  for  IFR 
operations  at  the  airport 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  1286B;  (2)  is  not  a 
"significant  rule  '  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  1 10:^4:  February  2fi.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  .so  minimal.  Since  this  is  a 
routine  matter  that  will  onlv  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFTl  Part  71 

Airspace.  In(  orporatinn  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  .Aviation  Administration 
amends  14  CTR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  44  I  .S  C  l(J6(g);  40103.  40113, 
40120  EO  10834  .^4  FK  45h5.  ,3  CFR.  195»- 
196.1  C:ornp  .  [>    iH'l.  14  C.FK  1  1  69. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  .Aviation 


Administration  Order  740U.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996.  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  GA  E5     Claxton,  bA  (Revised] 

Claxton-Evans  Airport,  GA 

(Ut.  32°ir42"  .NJ,  long.  8r52'17  "  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.4-mile 

radius  of  the  Claxton-Evans  County  Airport. 

*         »         *         •  * 

Issued  in  College  Park,  Georgia  on 
December  23.  1996. 

Lacy  E.  Wright, 

Acting  Manager.  Air  Traffic  Division  Sniithrrn 
Region. 

IFR  Dix;.  97-303  Filed  1-7-97;  8:45  am] 

BILLING  CODE.  491 0-1 3-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-8] 

Establishment  of  Class  E  Airspace; 
Hemet.  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA],  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  Hemet.  CA  The 
development  of  a  Global  Positioning 
System  (GPS]  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(RWY)  05  to  Hemet-Ryan  .Airport  has  ' 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Hemet-Ryan  Airport.  Hemet,  CA. 
EFFECTIVE  DATE:  0901  UTC  March  27, 
1997 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AVVP-.530.  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  California  90261, 
telephone  (310)  72.S-6556. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  20,  1996.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71]  by  establishing  a  Class  E 
airspace  area  at  Hemet.  CA  (61  FR 
59041).  This  action  will  provide 
adequate  controlled  airspace  to 
accommodate  a  GPS  SIAP  to  RWY  05  at 
Hemet-Ryan  Airport,  Hemet,  CA. 


Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  F.A.A. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400. 9D  dated  September  4,  1996. 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  a  Class  E  airspace 
area  at  Hemet.  CA.  The  development  of 
a  GPS  SIAP  to  RWY  05  has  made  this 
action  necessary.  The  effect  of  this 
action  will  provide  adequate  airspace 
for  aircraft  executing  the  GPS  RWY  05 
SIAP  at  Hemet-Ryan  Airport,  Hemet. 
CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  .Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authorin-:  49  L'.S  C.  106(g).  40103,  40113. 
40120;  E.O  10854.  24  FR  956=i.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69, 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  .Aviation 
.Administration  Order  7400. 9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996,  and  effective 
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September  16.  199R.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  area 
extending  upward  from  700  feet  or  moc 
above  the  surface  of  the  earth 


AWT  CA  E5  Hemet,  CA  [New] 

Hemet-Ryan  Airport.  CA 

(Lat.  33°44'02"N.  long.  n7=or21    W) 
***** 

That  airspace  extending  upward  from  700 
feet  dbovp  the  surfatje  within  a  6-mile  radius 
■ti  the  Hemet-Ryan  Airport  and  within  2 
miles  each  side  of  the  242°  bearing  from  the 
Hcmet-Ryan  .Airport  extending  from  the  6- 
mile  radius  to  10.2  miles  southwest  of 
Hemet-Ryan  .Airport,  excluding  the 
Riverside,  CA,  Class  E  airspace  area 

issued  in  Los  Angeles.  Californi.i.  on 
Def  emi)er  m,  1996. 
Sabra  W.  Kaulia, 

Assistant  Manager.  Air  Traffir  Division. 
Western-Pacifir  Region. 

[FR  Doc.  97-.396  Filed  1-7-97;  8;45  am] 

BILLING  CODE  4giO-13-M 


14CFRPart97 

[Docket  No.  28767;  Amdt.  No.  1775] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  .Aviation 
.Administration  (F.AA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Slandard 
Instrument  -Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  .Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980.  and  reapproved 
as  of  Januan,'  1.  1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 


1.  F.AA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  S\V., 
Washington.  DC  2U591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  .Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  mav  be  obtained  from: 

1.  FA.A  Public  Inquiry  Center  (AP.A- 
200),  F.A.A  Headquarters  Building.  800 
Independence  .Avenue,  S\V., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located 

By  Suhscnption — Copies  ot  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
bv  the  Superintendent  of  Documents. 
U.S.  r.o\ernment  Printme  Office. 
Washington.  I.X:  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  I.  Best.  Flight  Procedures 
Standards  Branch  ;AFS-421)).  Technical 
Programs  Division.  Flight  Standards 
Service,  Federal  Aviation 
Administration.  800  Independence 
.Avenue.  SW.,  Washington.  DC  2().t91: 
telephone  1202)  2f^7-827: 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  Q7  of  the  F'ederal 
-Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  .Approach 
Procedures  (SI.A.Ps).  The  complete 
regulatorv  description  of  each  SIAP  is 
(.nntained  in  official  F.AA  form 
documents  which  are  incorporated  bv 
reference  in  this  amendment  under  5 
U.S.C.  5,S2(a).  1  CFR  part  ,51.  and  §97.20 
of  the  Federal  -Aviation  Regulations 
fF.AR),  The  applicable  F-AA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporatf^d  bv  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SI.APs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphii 
depiction  on  charts  printed  b\ 
publishers  of  aeronautical  materials 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  F.AA  form 
documents  is  unnecessarv.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  prot:edure 
identification  and  the  amendment 
number. 


This  amendment  to  pari  97  is  effei  tive 
upon  publication  oi  each  separate  SLAP 
as  contained  in  the  transmittal.  The 
SIAPs  (ontained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approac;h  Procedures 
(TFRPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  F-A-A  has  determined  through 
testing  that  current  non-localizer  tvpe. 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  Svstem  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applic;able  Standard 
Instniment  .Approach  Procedures 
(SI.APs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
rev  lewing  or  modifying  the  procedure. 
(Once  a  stand  along  GPS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS"  from  these 
non-locali?.er,  non-precision  instrument 
approach  prot:edure  titles).  Because  of 
the  close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air  . 
commerce.  I  find  that  notn  e  and  public 
procedure  before  adopting  these  SI.APs 
are.  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable. 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  davs. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
hodv  oi  te<:hni(.al  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationalU 
current.  It.  there — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 

significant  rule  "  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034:'  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FA.A  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  97 

Air  Traffic  Control.  .Airports. 
Navigation  (Air). 

Issued  in  Washington.  DC  or  December  27. 
1996 
Thomas  C.  Accardi, 

Director.  Fhght  Standards  Senice 

Adoption  of  the  -Ajnendment 

Accordinglv.  pursuant  to  the 
authority  delegated  to  nie,  part  97  of  the 
Federal  -Aviation  Regulations  (14  CFR 
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part  97).  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  etfectivi-  at  0901  UTC  on 
the  dates  specified,  as  tollovvs; 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1   The  authority  citation  for  part  97  is 
revised  to  read  as  follows. 

Authority:  49  U.S.C.  40103.  40113,  40120, 

44701;  49  T  .S.C   in6(g):  and  14  CFR 

n.49(b)(2l. 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23,  97.27,  97.33,  97.35    [Amended] 

Bv  amending;  5)97.2.1  VOR.  \  OR, 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.27  NDB,  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•    •    '  Effectivp  lunuan- JO.  1997 
Walnut  Ridge,  AR,  Walnut  Ridge 

Regional,  NDB  or  GPS  RWY  17.  Amdt 

3B  Cancelled 
Walnut  Ridge.  AR,  Walnut  Ridge 

Regional,  NDB  RWY  17.  Amdt  3B 

Jefferson.  GA.  Jackson  Countv,  VOR/ 

DME  or  GPS  RWY  34.  Amdt  1 

Cancelled 
lefferson,  GA,  Jackson  Countv.  VOR/ 

DME  RWY  34.  Amdt  1 
Norfolk.  .NE,  Karl  Stefan  Memorial,  VOR 

or  GPS  RWY  1 ,  Amdt  ft  Cancelled 
Norfolk,  NE,  Karl  Stefan  Memorial.  VOR 

RWY  1.  Amdtfi 
Frederick.  OK,  Frederick  Muni,  NDB  or 

GPS  RWY  35L,  Amdt  lA  Cancelled 
Frederick,  OK,  Frederick  Muni,  NDB 

RWY  35L,  Amdt  lA 

iFR  rWx    47  -nb  Filed  1-7-97;  8:45  am) 
BILUNG  CODE  4910-13-M 


14  CFR  Part  97 

[Docket  No.  28766;  Amdt  No.  1774] 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Proc:edures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  o<:curnng  in 
the  National  Airspace  Svstem.  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 


These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980.  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from; 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW,, 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT;  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  ot  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  .Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviations  Regulations  (F.AR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above 

The  large  number  of  SIAPs.  their 
coniple.x  nature,  and  the  need  for  a 
special  format  make  their  verbatim 


publication  in  the  Federal  Register 

expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatorv  te.xt  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  bv 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessarv.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safetv  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  the.se  chart  changes  to  SI.^Ps 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  nt  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  bv  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


UMI 
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frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoHcies  and  Procedures  (44 
FR  11034:  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FA.A  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports. 
Navigation  (Air). 

Issued  in  Washington.  DC.  on  December 
27.  1996 

Thomas  C.  .Accardi. 

Director.  Flight  Standards  Si^r\-ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  ot  the 
Federal  ,'\viation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing. 
amending,  suspending,  or  revoking 
Standard  Instrument  .^pproach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authori^':49  li.S.C.  40103,  401  l.i   40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
n  49(b)(2). 

2.  Part  97  is  amended  to  read  as 

follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97,33, 
97.35    [Amended] 

Bv  amending:  ts  97  23  VOR.  VOR 
DME.  VOR  or  TACAN.  and  VOR^'DME 
or  TACAN:  4?  97.25  LOC,  LOC/DME. 
LDA,  LDA,  DME.  SDF.  SDF/DME: 
S  97.27  NDB.  NDB/DME:  §  97.29  ILS, 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNA\':  if  97.31  R.\DAR  SIAPs; 
1^97.33  RNAV  SLAPs:  and  S» 97.35 
COPTER  SIAPs.  identified  as  follows- 

.   .Etfpctivp  i  'pen  Pjihlicatior, 
FORT  LAUDERDALE-HOLLVWOOD 

INTL.  FORT  LAUDERDALE.  FL.  \OR 

OR  CPS  RWY  27R  AMDT  IOC 
FORT  LAL'DERDALE-HOLLYWOOD 

INTL.  FORT  LAUDERDALE.  FL. 

R.\DAR-1  AMD  3B 12/ 17 '96 
FORT  LAUDERDALE-HOLLVWOOD 

INTL.  FORT  LAUDERDALE.  FL  ILS 

RWY  27R  AMDT  5 
ST  AUGUSTINE.  ST  AUGUSTINE.  FL. 

VOR  RWY  310RIG 


FL 


ST  AUGUSTINE,  ST  AUGUSTINE. 

VOR  OR  GPS  RW^-  1 3  AMDT  5 
FAIRFIELD  COUNTY.  WINNSBORO. 

SC.  GPS  RWY  22  ORIG 
PORTLAND  INTL.  PORTLAND.  OR.  ILS 

RWY  lOR  AMDT  3nA 
CR.MG  MUNI.  lACKSONVILLE.  FL.  ILS 

RWY  32  AMDT  3A 
.MOi\'ROE.  MONROE.  NC  \OR  OR  GPS- 

A  AMDT  1 1 
MONROE.  MONROE,  NC.  VOR  DME 

OR  GPS-B  AMDT  6 
.MONROE,  MONROE,  NC.  NDB  OR  GPS 

RW^  5  AMDT  2 
MONROE,  MONROE,  NC.  ILS  RWY  5 

ORIG 
METROPOLITAN  OAKLAND  INTL, 

OAKLAND,  CA.  ILS  RWY  29  CAT  IF 

.•\MDT  23.   ILS  RWY  29  CAT  IIL 

AMDT  23 
STUART'WITHAM  FIELD.  STUART, 

FL.  GPS  RW^-  29.  ORIG 
CHARLOTTE/DOUGLAS  INTL, 

CHARLOTTE.  NC.  LOC  BC  RWY  23 

AMDT  10 
BURLINGTON-AL.'\MANCE 

REGIONAL,  BURLINGTON,  NC.  NDB 

OR  GPS  RWY  6,  AMDT  3 
Bl'RLINGTON- ALAMANCE 

REGIONAL.  BL'RLINGTON.  NC 

\OR/DME  OR  GPS- A  ORIG 
TAMPA  INTL.  TAMPA.  FL  ILS  RWY 

IHL.  A.MDT38D 
TAMPA  I.NTL,  TAMPA.  FL  \'OR  OR 

GPS  RW'Y  9.  AMDT  7A 
CR.MG  FIELD.  SELMA.  AL.  ILS  RWi' 

33,  ORIG-C 
FI.  P  AUBURN-OPELIKA  ROBERT  G 

PITTS,  AUBURN.  AL.  RNAV  OR  GPS 

RWY  36.  AMDT  3 
AUBURN-OPELIKA  ROBERT  G.  PITTS. 

AURBURN.  AL.  \OR'DME  OR  GPS- 

A.  AMDT  6 
AUBURN-OPELIKA  ROBERT  G  PITTS. 

Al'BURN.  AL.  \'0R  OR  GPS  RWY  28. 

AMDT  9 
AL^BURN-OPELIKA  ROBERT  G.  FITTS. 

AUBURN,  AL.  NDB  RWY  3h  ORIG 
AUBURN-OPELIKA  ROBERT  C  PITTS. 

AL'BURN.  AL.  LOC  RWY  36.  .\MDT 

BEAUMONT-PORT  AUTHUR 
lEFFERSON  COUNTY.  BEAUMONT- 
PORT  AUTHOR.  TX  GPS  RWY  34. 
ORIG 

iFR  Doc.  97-315  Filed  1-7-97:  8:45  am| 
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14  CFR  Part  97 

[Docket  No.  28765;  Amdt.  No.  1773] 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY;  Federal  .Vviation 
Administration  (F.'\.-\).  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports  These  regulatory  ai  tions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  .Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficieni 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports 

DATES:  .^n  effective  date  for  each  S1.^P 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  referen<  e-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980.  and  rpappro\'ed 
as  of  January  1.  1982. 

ADDRESSES:  A\ailability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Kxnmmntinn — 

1.  FA  A  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  .'Kx'enue.  SW., 
Washington.  DC  20.591. 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  .-Xrea  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  (fom: 

1.  FA.^  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  ).  Best,  Fhgtil  Fn^  i-durcs 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Sen'ice,  Federal  .Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  o!  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
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rontained  in  official  FAA  fonn 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §17.20 
of  the  Federal  Aviation  Regulation'^ 
(FAR).  The  applicable  F.AA  Forms  are 
identified  as  FAA  Forms  82B0-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  a\  a  liable  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  thf  ir  verbatim 
publication  in  the  Federal  Register 
expensive  and  impra(,tH:al   Further, 
airmen  do  not  use  the  regulatorv  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  bv 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAF  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  ot  this  amendment  state  the 
affected  CFR  (and  F.-\Rj  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  io(  ation.  the  procedure 
identification  and  the  amendment 
number 

The  Rule 

This  amendnient  to  part  97  is  effective 
upon  publif.atioii  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previousU  issued  bv  the  FAA  in  a. 
National  Flight  Data  Center  (FDC) 
Notice  to  .\irrnen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directlv  to  published 
aeronautical  i  harts  The  circumstances 
which  (.reated  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  and  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Tenninai  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and. 
where  applicable,  thai  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"sigfiificant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3^ 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulators.  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington.  DC,  on  December 
27,  1996. 

Thomas  C.  Accardi, 

Director.  Flight  StandiirHs  Senice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C,  106(g),  40im,  40113, 
40120.  44701;  and  14  CFR  11.49(b)(2) 

2.  Part  97  is  amended  to  read  as 

follows: 

§§97.23,  97.25,  97.27,  97  29,  97.31,  97.33 
and  97.35    [Amended] 

Bv  amending;  ^97.23  \OR,  VOR.' 
DME,  VOR  or  TACAN,  ami  VORy  DME 
or  TACAN;  §97.25  LOC.  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS. 
ILS/DME.  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97,35 
COPTER  SIAPs,  identified  as  follows: 

*   *  'Effective  January  30.  1997 

Anvik,  .^K,  Anvik,  GPS  RVVY  35.  Grig 
Noatak.  AK,  Noatak.  NDB/DME  RWV  36, 

Amdt  1 
Harrisburg.  IL,  Harrisburg-Raleigh,  NOP  KWY 

24.  Amdt  10 
Newberry.  Ml,  Luce  County.  VOR  or  GPS 

RVVY  11.  Amdt  10 
Newberry,  MI.  Luce  County.  VOR  or  GPS 

RVVY  29.  Amdt  10 
VVeslacn.  TX,  Mid  Valley,  VOR/DME-A.  Orig 
Weslaco.  TX.  Mid  Valley.  VOR/DME  OR 

GPS- A,  Orig,  cancelled 


*  *   'Effective  February  27.  7997 

San  Diego.  CA.  Brown  Field  Muni.  VOR  OR 

GPS-A.  Amdt  4 
Houston.  TX.  Houston  Intercontinental,  ILS 

RVVY  9,  Amdt  4 
Houston,  TX,  Houston  Intercontinental.  ILS 

RVVY  26.  Amdt  15 
Houston.  TX,  Houston  Intercontinental.  GPS 

RVVY  27,  Orig 
Leesburg,  VA,  Leesburg  Muni/Godfrev  Field. 

RNAV  RVVY  17.  Amdt  9.  Cancelled' 
.Manassas,  V'.A,  .Manassas  Muni/Harrv  P. 

Davi';  Field,  VOR-B,  Amdt  3.  Cancelled 

*  *    'Effective  March  27.  1997 

Lake  Village.  Lake  Village  Mum  AR,  GPS 

RVVY  1 .  Orig 
Lake  Village.  Lake  Village  .Muni  AK,  GP.S 

RVVY  19.  Orig 
Magnolia.  AR.  .Magnolia  Mum.  NDB  KVV^'  .36. 

.^mdt  1 
Magnolia,  AR.  Magnolia  Mum,  GPS  RVVY  18. 

Amdt  1 
Magnolia,  AR,  Magnolia  Mum,  GPS  RVVY  36, 

.Amdt  1 
.Monticello,  .AR,  Monticello  Muni/Ellis  Field, 

VOR-A,  Amdt  5 
.Monticello,  AR.  Monticello  Muni/Ellis  Field, 

GPS  RVVY  3.  Orig 
San  Diego,  CA.  Brown  Field  Mum,  (JPS  RWY 

8L,  Ong 
Hays.  KS.  Hays  .Mum,  (iPS  RVVY  16,  Orig 
New  Orleans,  LA,  .New  Orleans  (.Moisant 

Field),  GPS  RVVY  10.  Ong 
New  Orleans,  L.\.  New  Orleans  (Moisant 

Field),  GPS  RVVY  19,  Orig 
Bedford.  MA.  Laurence  G.  Hanscom,  (;PS 

RVVY  23,  Orig 
Adrian,  ,MI,  Lenawee  Countv,  GPS  RVVY  5, 

Ong 
(efferson  Clitv,  .MO.  (effcrson  Citv  Memorial, 

GPS  RVV^  12.  Orig 
lefterson  Citv,  .MO,  Jefferson  Citv  Memorial, 

GPS  RVVY'30,  Oiig 
Albany,  NY.  Albany  County,  ILS  RVVY  19, 

Amdt  20 
Hudson.  NY.  Columbi,-i  Countv   NDB  OR 

GP.S-A.  Amdt  3 
Hudson.  NY,  Columbia  Cou-itv,  (iPS  RVVY 

2 1 .  Orig 
Penn  Yan.  NY.  Penn  Yan.  NDB  RVVY  28, 

Amd!  6 
Penn  Yan,  NY,  Penn  Yan.  NDB  RVVY  1.  Orig 
Penn  Yan.  NY.  Penn  Yan,  NDB  RVVY  19.  Orig 
Hazen,  .ND.  .Mercer  Countv  Regional.  C^PS 

RVVY  14.  Orig 
Hazen.  .ND.  .Mercer  County  Regional.  (iPS 

RVVY  32.  Orig 
t:handltr.  OK,  Chandler  Muni.  GPS  RVVY  17. 

Orig 
Chandler.  OK,  Chandler  Muni.  GPS  RVVY  35, 

Orig 
Providence,  RI.  Theodore  Frances  Green 

State.  GPS  RVVY  16,  Orig 
Hondo.  TX.  Hondo  Muni,  NDB  OR  GPS  RVVY 

35K,  ,-\.mdt  4 
Hondo,  TX.  Hondo  .Muni,  V(1R  RVV^'  17L. 

Ong.  Cianceileii 
Hondo.  TX.  Hondo  Mum.  Gl'S  RVVY  17L, 

Amdt  1 
Houston,  TX.  Ellinufon  Field.  NDB  RVVY  22. 

Orig 
Houston.  TX.  Ellington  Field,  GPS  RVVY  4. 

Ong 
Houston.  TX.  Ellington  Field.  (;PS  RVVY  17K. 

Ong 
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Houston,  TX.  Ellington  Field,  GPS  RWY  35L. 

Orig 
Waco.  TX.  McGregor  Muni,  GPS  RWY  17, 

Orig 
Waco,  TX.  McGregor  Mum.  GPS  RWY  35. 

Orig 
Blacksburg.  VA.  Virginia  Tech.  NDB  OR 

GPS-.^,  Amdt  2 

[FR  Doc  97-314  Filed  1-7-97;  8:45  am] 

BILUNG  CODE  4910-13-M 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  416 
[Regulations  No.  16] 
RIN  0960-AE61 

Reduction  in  Supplemental  Security 
Income  (SSI)  Payable  to 
Institutionalized  Children  Whose 
Medical  Costs  Are  Covered  by  Private 
Insurance 

AGENCY:  Social  Security  Administration. 
ACTION:  Interim  final  rules  with  request 
for  comments. 


SUMMARY:  These  regulations  implement 
an  amendment  to  section  1611(e)(1)(B) 
of  the  Social  Security  Act  (the  Act) 
made  by  section  214  of  Public  Law  104- 
193,  the  Personal  Responsibilitv  and 
Work  Opportunity  Reconciliation  Act  of 
1996.  Section  214  extends  applicabilitv 
of  the  reduced  SSI  benefit  rate 
(currently  S30.00  per  month)  to  children 
under  age  18  in  medical  care  facilities 
receiving  payments  on  their  behalf 
under  a  health  insurance  policy  issued 
by  a  private  provider.  With  these  rule 
changes,  children  with  private  health 
insurance  coverage  will  be  treated  the 
same  as  children  with  Medicaid 
coverage  in  terms  of  the  amount  of 
benefits  for  which  thev  are  eligible. 
While  the  major  impact  of  these  • 
regulations  will  be  to  reduce  benefits  for 
those  children  described  above,  some 
children  residing  in  public  institutions, 
which  receive  private  health  insurance 
payments  and  which  currentlv  do  not 
receive  any  SSI  benefits  on  their  behalf, 
will  become  eligible  for  SSI  benefits  up 
to  $30  per  month. 

DATES:  These  interim  final  rules  are 
effective  beginning  Januarv  8,  1997.  To 
be  sure  that  your  comments  are 
considered,  we  must  receive  them  no 
later  than  March  10,  1997. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585,  Bahimore,  MD  21235;  sent  bv 
telefax  to  (410)  966-2830;  sent  by  E-mail 
to  "regulations@ssa.gov";  or.  delivered 
to  the  Division  of  Regulations  and 
Rulings,  Social  Security  Administration. 


3-B-l  Operations  Building.  6401 
Security  Boulevard,  Baltimore.  MD 
21235,  between  8:00  A.M.  and  4:30  P.M. 
on  regular  business  davs.  Comments 
may  be  inspected  during  these  same 
hours  by  making  arrangements  with  the 
contact  person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  T.  Bridgewater,  Legal  .Assistant, 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration.  6401 
Security  Boulevard,  Baltimore.  MD 
21235,  (410)  96.5-3298  for  information 
about  these  rules.  For  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  number.  1-800-772- 
1213. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  1611(e)(1)(A)  of  the  Act 
generally  precludes  eligibility  for  SSI 
benefits  when  a  claimant  is  a  resident  of 
a  public  institution  throughout  a  month 
Section  1611(e)(1)(B)  provided  an 
exception  to  that  bar.  Under  that 
section,  payments  could  be  made  at  the 
reduced  Federal  benefit  rate  to 
indi\-iduals  in  institutions  "rec:eiving 
payments  (with  respect  to  such 
individual  or  spouse)  under  a  State  plan 
approved  under  title  XIX  *    *    *     '  This 
language  was  implemented  through 
regulations  to  mean  that  individuals  in 
institutions  would  receive  onlv  the 
reduced  benefit  amount  when 
"Medicaid  (title  XIX  of  the  Social 
Security  Act)  pays  a  substantial  part 
(more  than  50  percent)  of  the  cost  of 
the  claimant's  care  (§416.21 1(b)). 

Section  214  of  Public  Law  104-193. 
effective  for  benefits  beginning  with  the 
month  of  December  1996.  amends 
section  1611te)(l)(B)  of  the -Act  by 
extending  applicability  of  the  reduced 
SSI  benefit  rate  to  children  under  age  18 
in  medical  care  facilities  rec:ei\ing 
payments  on  their  behalf  under  a  health 
insurance  policy  issued  by  a  private 
provider  (hereinafter  referred  to  as 
private  health  insurance).  Prior  to  the 
enactment  of  section  214,  children 
under  the  age  of  18  in  private 
institutions  with  private  health 
insurance  generally  could  be  eligible  for 
a  full  SSI  payment.  Section  214  now 
restricts  the  SSI  payment  for  such 
children  to  the  Federal  reduced  benefit 
rate.  Also,  as  is  noted  above,  prior  to 
this  legislation,  individuals  in  public 
institutions  not  receiving  substantial 
Medicaid  payments  on  their  behalf 
generally  were  ineligible  for  SSI. 
However,  as  a  result  of  this  legislation, 
children  under  age  18  in  public 
institutions  receiving  private  health 
insurance  on  their  behalf  now  are 


eligible  for  SSI  payments  at  the  reduced 
Federal  benefit  amount. 

Section  214  could  be  interpreted  as 
requiring  application  of  the  reduced 
benefit  amount  where  oni- amount  of 
private  health  insurance  payments  is 
being  made  on  behalf  ot  an 
institutionalized  child  for  the  cost  of  the 
child's  care  in  the  institution   However, 
if  the  private  health  insurance  is  not 
paying  for  a  significant  amount  of  the 
cost  of  care,  we  believe  that  application 
of  the  reduced  SS!  payment  would  be  at 
odds  with  the  intent  of  the  SSI  program 
to  help  provide  for  the  basic  needs  of 
the  child  for  food,  i  lothing.  and  shelter. 

Moreo\er.  the  legislative  histor\' 
indicates  that  "(Ciliildren  in  medical 
institutions  whose  medical  costs  are 
covered  by  private  insurance  would  be 
treated  the  same  as  children  whose  bills 
are  currently  paid  by  Medicaid  Ithat  is. 
their  monthly  SSI  cash  benefit  would  be 
reduced  to  S.30  per  month)   "  H.R.  Conf. 
Rep.  No.  725,  104th  Cong.,  2d  Sess.  333 
(1996).  In  addition,  the  legislative 
history  references  children  whose  costs 
are  "covered."  not  children  for  whom 
any  private  insuranc:e  payments  are 
being  made  Since  Congress  used  the 
same  phrase,  "receiving  payments."  in 
referring  to  cases  where  Medicaid  is 
paying  towards  the  cost  of  care  and  to 
cases  where  private  health  insurance  is 
paying  towards  the  cost  of  care,  we 
believe  that  the  extent  of  the  medical 
coverage  which  would  reduce  the  SSI 
payment  to  $30  should  be  the  same 
Therefore,  we  have  decided  that  the 
more  equitable  approach  is  to  apply  the 
reduced  benefit  amount  to  children 
under  age  18  with  private  health 
insurance  when  it  pays  a  substantial 
part  (more  than  50  percent)  of  the  cost 
of  their  care  in  the  institution.  Similarly, 
since  Congress  apparently  wanted  to 
treat  all  children  with  significant 
medical  coverage  in  the  same  manner, 
we  also  have  decided  that  the  reduced 
benefit  amount  will  apply  in  those  cases 
where  children  under  age  IH  are  in 
medical  care  facilities  receiving  a 
t.ombination  of  .Medicaid  and  private 
health  insurance  payments  which 
combined  pay  a  substantial  part  (more 
than  50  percent)  of  the  cost  of  their  care. 

Regulatory  Changes 

Section  416.211  explains  the  general 
protiihition  against  SSI  eligibility  for 
residents  of  public  institutions,  as  well 
as  the  statutorv  exceptions  to  that 
prohibition  We  have  revised 
§416.21 1(b)  to  include  a  reference  to 
private  health  insurance  as  a  factor  in 
applying  the  exception  that  permits  SSI 
payments  at  a  reduced  rate  for  certain 
individuals  in  medical  care  facilities. 
The  introducton,  text  of  paragraph  (b) 
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refers  to  §  416.414,  where  the  reduced 
benefits  are  described  and  the 
requirements  are  explained  more 
thoroughly 

Section  41H  212  explains  the  two 
statutorv  provisions  that  permit 
continuation  of  full  benefits  in  certain 
cases  of  medical  confinement.  Under 
section  1611(e)(1)(E)  of  the  Act.  as 
originallv  implemented,  a  recipient 
whose  SSI  i;ligihilitv  is  based  on  section 
!R19(dl  or  ih)  of  the  Act  for  the  month 
preceding  the  first  full  month  of 
residence  in  (1)  a  public  medical  or 
psychiatric  institution  or  (21  a  public  or 
private  institution  where  Medicaid  is 
paying  more  than  50  percent  of  the  cost 
of  care  can  remain  eligible  for  an  SSI 
benefit  for  up  to  2  full  months  after 
entering  the  institution,  if  the  recipient 
is  allowed,  under  agreement  with  the 
medical  institution,  to  retain  any  SSI 
benefits.  Also,  under  Ifil  1(e)(1)(G)  of 
the  Act.  a  recipient  is  eligible  for 
continuation  of  full  SSI  benefits  for  up 
to  3  full  months  after  entering  certain 
medical  or  psychiatric  institutions  if  a 
physician  certifies,  within  certain  time 
restrictions,  that  the  recipient's  stay  in 
the  facility  is  likely  not  to  exceed  3 
months  and  if  the  recipient  needs  to 
continue  to  maintain  and  provide  for 
the  expenses  of  the  home  to  which  he 
or  she  mav  return. 

To  include  the  provisions  of  section 
214.  we  have  revised  ^  416. 212(a)  to 
include  children  under  age  18  whose 
benefits  are  reduced  becau.se  of 
residence  in  a  public  or  private 
institution  where  private  health 
insurance,  or  a  combination  of  Medicaid 
and  private  health  insurance,  is  paving 
d  substantial  part  (more  than  5i)  percent) 
of  the  cost  of  their  care.  We  have  also 
revised  §  416. 212(h)  to  extend 
applicability  of  the  contuiued  benefits 
to  children  under  age  18  whose  SSI 
benefits  otherwise  would  be  reduced 
because  of  residence  in  a  public 
institution  where  private  health 
insurance,  or  a  combination  of  Medicaid 
and  private  health  insurance,  is  paying 
a  substantial  part  (more  than  50  percent) 
of  the  cost  of  care. 

Section  161  l(e)n)(G)  specifies  that 
the  recipient  must  be  "    *    *  an  iruuate 
of  a  public  institution  the  prunary 
purpose  of  which  is  the  provision  of 
medical  or  psychiatric  care,  or  which  is 
a  hospital,  extended  care  facility. 
nursing  home,  or  intermediate  care 
facility  receiving  pavments  *   *   *  under 
a  State  plan  approved  under  title  XIX 
•    "    *   ■•  Because  Public  Law  104-193 
did  not  amend  this  sei.tion  of  the  Act. 
SSI  payments  to  children  in  private 
medical  (.are  facilities  for  whom  private 
health  insurance,  or  d  (  ombination  of 
Medicaid  and  private  health  insurance. 


is  paying  more  than  50  percent  of  the 
cost  of  care,  will  be  limited  to  the 
reduced  benefit  amount  beginning  with 
their  first  full  month  of 
institutionalization. 

Section  416.414  e.xplains  that  reduced 
benefits  are  payable  where  Medicaid 
paid  more  than  50  percent  of  the  cost  of 
care,  or  where  Medicaid  would  have 
paid  more  than  50  percent  of  the  cost  of 
care  but  for  the  application  of  section 
1917(c)  of  the  Act  due  to  a  transfer  of 
assets  for  less  than  fair  market  value.  To 
include  the  provisions  of  section  214. 
we  have  revised  §  416.414(a)  to  explain 
that  for  children  under  age  18,  the 
reduced  benefits  also  apply  where 
private  health  insurance,  or  a 
combination  of  Medicaid  and  private 
health  insurance  is  paying  a  substantial 
part  (more  than  50  percent)  of  the  cost 
of  care  in  the  medical  facility. 

Section  416.1149  explains  what  is  a 
temporary  absence  from  a  living 
arrangement  and  explains  how  we  value 
in-kind  support  and  maintenance  (ISM) 
received  by  an  eligible  individual 
during  a  temporary  absence.  In  general, 
during  a  temporary  absence  we  continue 
to  value  ISM  the  same  way  that  we  did 
in  the  permanent  residence.  Currently, 
paragraph  (a)(1)  of  §416.1149  states  that 
a  temporary  absence  from  the 
permanent  living  arrangement  exists  if 
the  eligible  individual  (or  eligible 
individual  and  eligible  spouse)  bec:omes 
a  resident  of  a  public  or  private  medical 
care  facility  where  over  50  percent  of 
the  cost  of  care  is  paid  by  Medicaid,  and 
who  is  eligible  for  the  continuation  of 
benefits  payable  under  5j  416.212. 
During  this  temporary  absence  we 
continue  to  value  the  eligible 
individual's  support  and  maintenance 
the  same  way  that  we  did  in  the 
permanent  living  arrangement. 

We  are  changing  paragraph  {a)(l)  of 
§416.1149  to  conform  to  the  changes  we 
are  making  in  §416.212  and  §416.414. 
For  purposes  of  determining  ISM.  we 
also  will  consider  as  temporarily  absent 
from  the  permanent  living  arrangement 
a  child  under  18,  who  receives  a 
reduced  benefit  because  of  residence  in 
a  public  or  private  medical  facility 
where  private  health  insurance  (or  a 
combination  of  Medicaid  and  private 
health  insurance)  pays  a  substantial  part 
(more  than  50  percent)  of  the  cost  of 
care  and  who  is  eligible  for  the 
continuation  of  benefits  under 
§416.212.  For  such  a  child,  during  the 
temporary  absence  we  continue  to  value 
the  ISM  the  same  way  that  we  did  in  the 
permanent  living  arrangement. 

The  existing  paragraph  (c)  of 
§  416.1 149  describes  an  exception  to  the 
general  rule  for  temporary  absenc:eb 
described  in  paragraph  (b).  In  paragraph 


(c),  an  eligible  individual  is  considered 
temporarily  absent  from  the  permanent 
living  arrangement  regardless  of  the 
length  of  stay,  if  he  or  she  enters  a 
medical  care  facility  in  which  Medicaid 
pays  over  50  percent  of  the  cost  of  care, 
is  eligible  for  a  reduced  payment  under 
§416.414.  and  is  not  eligible  under 
§416.212.  In  this  situation,  ISM  is 
valued  using  the  rules  that  apply  to  the 
permanent  living  arrangement  for  the 
month  the  individual  enters  the  facility 
and  the  month  the  individual  leaves  the 
facility.  No  ISM  is  chargeable  for  the  full 
months  the  individual  is  in  the  facility 
and  receives  a  reduced  payment  under 
§416.414. 

We  are  changing  paragraph  (c)  of 
§416.1149  to  conform  to  the  changes  we 
are  making  in  §416.212  and  §416.414, 
Thus,  we  will  also  consider  as 
temporarily  absent  from  the  permanent 
living  arrangement  a  child  under  18. 
who  is  not  eligible  under  §  416.212,  and 
who  receives  a  reduced  payment  under 
§416.414  because  of  residence  in  a 
public  or  private  medical  facility  where 
private  health  insurance  (or  a 
combination  of  Medicaid  and  private 
health  insurance)  pays  a  substantial  part 
(more  than  50  percent)  of  the  cost  of 
care.  ISM  will  be  valued  for  these 
children  as  it  is  for  the  eligible 
individuals  described  in  the  preceding 
paragraph. 

We  are  also  revising  §  416  1165(i)(lj 
and  §416.1202(b)(2)(i)  so  that  those 
rules  conform  with  the  revised  rules  in 
§416.414.  Section  416.1165  de.scribes 
how  we  deem  income  to  a  child  from 
the  child's  ineligible  parent(s). 
Subsection  (i)  describes  a  situation 
when  we  do  not  deem  income  to  a 
child.  Paragraph  (1)  is  revised  so  that  it 
conforms  with  the  revised  rules  in 
§416.414. 

Subsection  416.1202(b)  describes  how 
we  deem  resources  to  a  child  from  the 
child's  ineligible  parent(s).  Paragraph 
(b)(2)  describes  a  situation  when  we  do 
not  deem  resources  to  a  child.  Paragraph 
(b)(2)(i)  is  revised  so  that  it  conforms 
with  the  revised  rules  in  §416.414. 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

Regulatory  Procedures 

Pursuant  to  section  702(a)(5)  of  the 
Act,  42  U.S.C.  902(a)(5).  as  amended  by 
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section  102  of  Public  Law  103-296,  the 
Social  Security  Administration  follows 
the  Administrative  Procedure  Act  (APA) 
rulemaking  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  prior  notice  and  public 
comment  procedures  when  an  agency 
finds  that  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  In  the  case  of  these  interim 
final  niles.  we  have  determined  that 
under  5  U.S.C.  553(b)(B).  good  cause 
exists  for  waiving  the  prior  notice 
procedures. 

Public  Law  104-193  was  signed  info 
law  on  August  22,  1996.  As  noted 
above,  section  214  of  Public  Law  104- 
193,  which  is  the  subject  of  these 
interim  final  rules,  was  made  effective 
December  1,  1996.  Moreover,  section 
215  requires  the  Commissioner  to  issue 
regulations  necessary  to  carry  out  the 
amendments  made  by  section  214 
within  3  months  after  the  date  of 
enactment  (i.e.,  by  November  22,  1996). 
Accordingly,  to  issue  these  rules  as  an 
NPRM  would  have  delayed  issuance  of 
final  rules  until  well  past  the  statutorily 
mandated  deadlines. 

In  light  of  the  above  statutory 
deadlines,  we  believe  that,  under  the 
APA,  good  cause  exists  for  waiver  of  the 
prior  notice  procedures  since  issuance 
of  proposed  rules  would  be 
impracticable.  While  we  are  issuing 
these  rules  as  interim  final  regulations, 
we  are  interested  in  receiving  public 
comments  regarding  the  substance  of 
these  interim  rules. 

In  addition,  we  find  good  cause  for 
dispensing  with  the  30-day  delav  in  the 
effective  date  of  a  substantive  rule, 
provided  for  by  5  U.S.C.  553(d).  As 
explained  above,  these  regulations 
reflect  and  implement  statutory 
provisions  effective  December  1.  1996 
for  which  publication  of  implementing 
regulations  is  required  by  November  22. 
1996.  In  order  for  these  regulations  to  be 
effective  as  close  as  possible  to  the 
mandated  dates,  we  find  that  it  is  in  the 
public  interest  (o  make  these  rules 
effective  upon  publication. 

Executive  Order  12866 

These  interim  final  rules  reflect  and 
implement  the  provisions  of  section  214 
of  Public  Law  104-193.  The  Office  of 
Management  and  Budget  (0MB)  has 
reviewed  these  interim  final  rules  and 
determined  that  they  meet  the  criteria 
for  a  significant  regulatory  action  under 
Executive  Order  12866  Therefore,  we 
prepared  and  submitted  to  OMB. 
separately  from  these  interim  final  rules, 
an  assessment  of  the  potential  costs  and 


benefits  of  this  regulatory  action.  This 
document  also  contains  an  analvsis  of 
alternative  policies  we  considered  and 
chose  not  to  adopt.  This  assessment  is 
available  for  review  by  members  of  the 
public. 

Regulator)'  Flexibility  Act 

We  certify  that  these  interim  final 
rules  will  not  have  a  significant 
e(  onoinic  impact  on  a  substantial 
number  of  small  entities  since  these 
rules  affect  onlv  individuals.  Therefore, 
a  regulatory  fiexibility  analysis  as 
provided  in  Public  Law  96-354.  the 
Regulatory  Fle.xibility  Act,  is  not 
required. 

Paperwork  Reductior\  Act 

These  interim  final  rules  impose  no 
additional  reporting  or  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

((.atalog  of  Federal  Domestic  .Assistance- 
Program  No  96  006-Suppiemonta!  Secuntv 
Income.) 

List  of  Subjects  in  20  CFR  Part  416: 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  December  6.  1996. 
Shirley  S.  Chater. 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subparts  B.  D.  K,  and  L  of  part 
416  of  chapter  III  of  title  20  ot  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Subpart  B — [Amended] 

1.  The  authority  citation  for  subpart  B 
of  part  416  continues  to  read  as  follows. 

Authority:  Sees  702(ai(5),  n]0(b).  1602. 
1611,  1614.  1615(c),  1619(a).  1631.  and  1634 
o!  the  S(.>cial  Security  Act  (42  U.S.C 
goaiaKS),  l.noib).  nsia.  1382.  1382c. 
1382d(c),  1382hla),  13fiJ.  and  1383cl;  sees. 
2i1  and  212.  Pub  L  93-66.  87  Stat.  154  and 
155  (42i:.S.C.  1382nott'l.  ser.  502(al.  Pub. 
L  94-241.  90  Stdt,  26fi(4b  ISC.  1681  note); 
sec.  2.  Pub.  L.  99-643.  ICX)  Stat  3574  (42 
U.S.C.  1382h  note). 

2.  Section  416  211  is  amended  by 
revising  paragraph  (h)(ll  to  read  as 
follows: 

§416.211     You  are  a  resident  ot  a  public 

Institution. 

«         •         •         «         • 

(hi  *    •   • 


(l)(i)  You  reside  throughout  a  month 
in  a  public  institution  that  is  a  medical 
care  facility  where  Medicaid  (title  XIX 
of  the  Social  .Security  Act)  pavs  a 
substantial  part  {moTv  than  50  percent) 
of  the  cost  of  your  care:  you  are  a  child 
under  the  age  of  18  residing  throughout 
a  month  in  a  public  institution  that  is 
a  medical  care  facility  where  a 
substantial  part  (more  than  50  percent) 
of  the  cost  of  your  care  is  paid  under  a 
health  insurance  policv  issued  hv  a 
private  provider  of  such  insurance;  or, 
\ou  are  a  child  under  the  age  ot  18 
residing  throughout  a  month  in  a  public 
institution  that  is  a  medical  care  facility 
where  a  substantial  part  (more  than  50 
percent)  of  the  cost  of  your  care  is  paid 
by  a  combination  of  Medicaid  pavments 
and  payments  made  under  a  health 
insurance  policy  issued  bv  a  private 
provider  of  such  insurance:  or 

(ii)  You  reside  for  part  of  a  month  in 
a  public  institution  and  the  rest  of  the 
month  in  a  public  institution  nr  private 
medical  facility  where  Medicaid  pavs  a 
substantial  part  (more  than  50  percent) 
of  the  cost  of  your  care;  you  are  a  child 
under  the  age  of  18  residing  for  part  of 
a  month  in  a  public  institution  and  the 
rest  of  the  month  in  a  public  institution 
or  private  medical  facility  where  a 
substantial  part  (more  than  50  percent) 
of  thp  cost  of  youi  care  is  paid  under  a 
health  insurance  policy  issued  b\  a 
private  provider  of  such  insurance;  or 
you  are  a  child  under  the  age  of  18 
residing  for  pari  of  a  month  in  a  public 
institution  and  the  rest  of  the  month  in 
a  public  institution  or  private  medical 
facility  where  a  substantial  part  (more 
than  50  percent)  of  the  cost  of  vour  care 
is  paid  by  a  combination  o!  Medicaid 
payments  and  payments  made  under  a 
health  insurance  policy  issued  bv  a 
private  provider:  and 
***** 

3.  Section  416.212  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (b)(1)  introductorv  text  to  read  as 
follows: 

§  41 6.21 2    Continuation  of  full  benefits  In 
certain  cases  of  medical  confinement. 

(al  Benefits  payable  under  section 
letlleHl  HE)  of  the  Social  Security  Act. 
Subject  to  eligibilitv  and  regular 
c  ompulation  rules  (see  subparts  B  and  D 
of  this  part),  you  art  eligible  for  the 
benefits  pavable  under  sedion 
1611(e)(1)(E)  of  the  Social  Secuntv  Act 
for  up  to  2  ml!  months  of  medira! 
confinement  during  which  vour  benefits 
would  otherwise  be  suspended  because 
of  residence  in  a  public  institiiticn  or 
reduced  because  of  resident  e  in  a  public 
or  private  institution  svhere  Medicaid 
pays  a  substantial  pan  {man-  than  5u 
percent)  of  the  cost  of  your  care  or.  if 
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you  are  a  child  under  age  18,  reduced 
because  of  residence  in  a  public  or 
private  institution  which  receives 
payments  under  a  health  insurance 
policv  issued  by  a  private  provider,  or 
a  combination  of  Medicaid  and  a  health 
insurance  policy  issued  by  a  pri\ate 
provider,  pay  a  substantial  part  (more 
than  50  percent)  of  the  cost  of  vour  care 
if— 
*         *         «         *        * 

(b)  Benefits  pavahle  under  section 
161  llelllllGI  of  the  Social  Security  Act. 
(1)  Subject  to  eligibility  and  regular 
computation  rules  (see  subparts  B  and  D 
of  this  part),  you  are  eligible  for  the 
benefits  payable  under  set:tion 
1611(e)(l.(G)  of  the  Social  .Security  Act 
for  up  to  3  full  months  of  medic:al 
confinement  during  which  vour  benefits 
would  otherwise  be  suspended  because 
of  residence  in  a  public  institution  or 
reduced  because  of  residence  in  a  public 
or  private  institution  where  Medicaid 
pavs  a  substantial  part  (more  than  50 
perc  ent)  of  the  cost  of  your  care  or.  if 
vou  are  a  child  under  age  18.  reduced 
because  of  residence  in  a  public 
institution  which  receives  pavnients 
under  a  health  insurance  policy  issued 
hy  a  private  provider,  or  a  combination 
of  Medicaid  and  a  health  insurance 
policy  issued  by  J  private  provider,  pay 
a  substantial  part  (more  than  50  percent) 
of  the  C(jst  of  vour  i:are  it — 


Subpart  D— {Amended] 

4.  The  authority  citation  for  subpart  D 
of  part  416  continues  to  read  as  follows: 

Authority:  .Sws.  ^OJIhKS).  1611  la),  (i)).  Ic). 
and  Id.  1612.  1617.  and  1631  of  the  Social 
.Security  Act  (42  Li.S  C.  y02(a)(5).  1382(a).  (b). 
(c),  and  (el.  1382a.  1382f.  and  1383). 

5.  Section  416.414  is  amended  by 
revising  paragr.'.ph  (ai  to  read  as  follows: 

§416.414    Amount  of  benefits;  eligible 
individual  or  eligibte  couple  In  a  medical 
care  facility. 

(a)  General  rule  E\(,ept  where  the 
§416.212  provisions  pro\ide  for 
payment  of  benefits  at  the  rates 
specified  under  §§416.410  and  416.412, 
reduced  SSI  benefits  are  pavahle  to 
persons  and  couples  who  are  in  medical 
care  facilities  where  a  substantial  part 
(more  than  50  percent)  of  the  cost  of 
their  care  is  paid  by  a  State  plan  under 
title  XIX  of  the  Sot;ial  Securitv  .Act 
(Medicaid).  This  reduced  SSI  Ijenefit 
rate  applies  to  persons  who  are  in 
medical  care  facilities  where  a 
substantial  part  (more  than  :)0  percent) 
of  the  cost  would  have  been  paid  by  an 
approved  Medicaid  State  plan  but  for 
the  application  of  section  I'J  17(c)  of  the 
Social  Security  Act  due  to  a  transfer  of 


assets  for  less  than  fair  market  value. 
This  reduced  SSI  benefit  rate  also 
applies  to  children  under  age  18  who 
are  in  medical  care  facilities  where  a 
substantial  part  (more  than  50  percent) 
of  the  cost  of  their  care  is  paid  by  a 
health  insurance  policv  issued  b\  a 
private  provider  of  such  insurance,  or 
where  a  sub.stantial  part  (more  than  50 
percent)  of  the  cost  of  their  care  is  paid 
for  by  a  combination  of  Medicaid 
payments  and  payments  made  under  a 
health  insurance  policy  issued  by  a 
private  provider  of  such  insurance. 
Persons  and  couples  to  whom  these 
reduced  benefits  apply  are — 

(1)  Those  who  are  otherwise  eligible 
and  who  are  in  the  medical  care  facility 
throughout  a  month.  (By  throughout  a 
month  we  mean  that  you  are  in  the 
medical  care  facility  as  of  the  beginning 
of  the  month  and  stay  the  entire  month. 
If  you  are  in  a  medical  care  facility  you 
will  be  considered  to  have  continuously 
been  staying  there  if  you  are  transferred 
from  one  medical  facility  to  another  or 
if  you  are  temporarily  absent  for  a 
period  of  not  more  than  14  consecutive 
days.);  and 

(2)  Those  who  reside  for  part  of  a 
month  in  a  public  institution  and  for  the 
rest  of  the  month  are  in  a  public  or  ■ 
private  medical  care  facility  where 
Medicaid  pays  or  would  have  paid  (but 
for  the  application  of  section  191  7(c)  of 
the  Act)  a  substantial  part  (more  than  50 
percent)  of  the  cost  of  their  care;  and 

(3)  Children  under  age  18  who  reside 
for  part  of  a  month  in  a  public 
institution  and  for  the  rest  ot  the  month 
are  in  a  public  or  private  medical  care 
facility  where  a  substantial  part  (more 
than  50  percent)  of  the  cost  of  their  care 
is  being  paid  under  a  health  insurance 
policy  issued  by  a  pri\  ate  provider  or  by 
a  combination  of  Medif  aid  and 
pavments  under  a  health  insurance 
policy  issued  by  a  private  provider. 


Subpart  K— [Amended] 

6.  The  authority  citation  for  subpart  K 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1602.  1611. 
1612.  1613'  1614(f).  1621.  and  1631  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5), 
1381a.  1382.  l'382a.  1382b.  1382c(f).  1382). 
and  1383);  sec.  211.  Pub.  L.  93-66.  87  Stat 
154  (42  U.S.C.  1382  note). 

7.  Section  416.1149  is  amended  by 
revising  paragraph  (a)(1)  and  the  first 
sentence  of  paragraph  (c)(l)(i)  to  read  as 
follows 

§416.1149    What  IS  a  temporary  absence 
from  your  living  arrangement. 

(a)  *   *    * 


(1)  Become  a  resident  of  a  public 
institution,  or  a  public  or  private 
medical  care  facility  where  you 
othen^ise  would  be  subject  to  the 
reduced  benefit  rate  described  in 
§  416.414,  and  you  are  eUgible  for  the 
benefits  payable  under  §416.212;  or 
***** 

(c)  Rules  for  temporary  absence  in 
certain  circumstances.  (1)(i)  If  you  enter 
a  medical  care  facility  where  you  are 
eligible  for  the  reduced  benefits  payable 
under  §416.414  for  full  months  in  the 
facility,  and  you  are  not  eligible  for 
either  benefit  payable  under  §416.212 
(and  you  have  not  received  such 
benefits  during  your  current  period  of 
confinement)  and  you  intend  to  return 
to  your  prior  living  arrangement,  we 
consider  this  a  temporary'  absence 
regardless  of  the  length  of  your  stay  in 
the  facility,  *    *   * 
***** 

8.  Section  416.1165  is  amended  by 
revising  paragraph  (i)(l)  to  read  as 
follows: 

§416.1165    How  we  deem  income  to  you 
from  your  ineligible  parent(s). 

^         *         *         *         * 

(i)*    *    * 

(1)  You  previou.sJy  received  a  reduced 
SSI  benefit  while  a  resident  of  a  medical 
iaciiity.  as  described  in  §  416.414; 


Subpart  L — [Amended] 

9.  The  authority  citation  for  subpart  L 
of  part  416  continues  to  read  as  follows; 

Authority:  Sees.  7n2(al(5).  1602.  1611. 
1612.  1613.  1614(f}.  1621.  and  1631  of  the 
Social  Security  Act  (42  1  l.S  C.  902(a)(5). 
1381a.  13R2.  1382a.  1362b.  !382f:(f).  1382i. 
and  1383):  sec   211.  Fub.  L.  93-*6,  87  Stat. 
154  (42  U.S.C.  1382  note). 

10.  Section  416  1202  is  amended  by 
revising  paragraph  (b)(2)(i)  to  read  as 
follows: 

§416.1202    Deeming  of  resources. 

*  *  •  *  * 

(b)  •   *  * 

(2)-   *  * 

(i)  Previously  received  a  reduced  SSI 
benefit  while  a  resident  of  a  medical 
facility,  as  described  in  §416.414; 

****** 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 
RIN  1076-AD84 


25 CFR  Parti 51 


AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 


Land  Acquisitions 

AGENCY:  Bureau  of  I 
Interior. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  corrects  a 
section  title  in  the  regulation  at  25  CFR 
part  151  governing  land  acquisitions  by 
an  Indian  individual  or  tribe.  The 
correction  eliminates  the  word 
"nongaming'  from  the  title  !t  is  being 
published  to  prevent  possiole  confusion 
over  the  applicability  of  the  rule. 
EFFECTIVE  DATE:  January  8, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Office  of  the 
Commissioner,  Bureau  of  Indian  Affairs. 
Room  2070,  Main  Interior  Building, 
1849  C  Street  NW,  Washington,  D.C. 
20240,  Telephone  No.  (202)  219-4066. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Friday,  June  23,  1995.  the  Bureau 
of  Indian  Affairs  pubhshed  a  final  rule 
on  Land  Acquisitions,  at  60  FR  32874. 
This  rule  was  amended  on  September 
21,  1995,  at  60  FR  48894.  The  rule 
created  a  new  section  which  contained 
additional  criteria  and  requirements 
used  by  the  Secretan,-  in  evaluating 
requests  for  the  acquisition  of  lands  by 
the  United  States  in  trust  for  Federally 
recognized  Indian  tribes  when  lands  are 
outside  and  noncontiguous  to  the  tribe's 
existing  reservation  boundaries. 

Need  for  Correction 

As  published,  the  final  rule  contains 
an  error  that  may  prove  to  be  misleading 
and  is  in  need  of  clarification.  The  word 
"(nongaming)"  was  mistakenly  included 
in  the  title  of  §  115.11  and  was  not 
removed  when  a  correction  was 
published  on  September  21,  1995.  The 
provisions  of  §  151.1 1  cover  gaming 
acquisitions,  and  it  was  always  the 
intent  of  the  Secretary  to  evaluate  off- 
reservation  gaming  acquisitions  under 
the  §  151.11  criteria.  Therefore  this 
correction  is  necessar\'  to  effect 
Secretarial  mtent  and  remove  the  word 
"(nongaming)"  from  the  title  of  §  151.11. 

List  or  Subjects  in  25  CFR  Part  151 

Indian.s — Lands. 

Accordingly,  25  CFR  part  151  is 
corrected  by  making  the  following 
correcting  amendment: 


PART  151— LAND  ACQUISITIONS 

§151.11    Off-reservation  acquisitions. 

1.  In  §  151.11,  revise  the  section 
heading  to  read  as  set  forth  above. 

Dated:  DecemDer  26.  1996. 
Elizabeth  L.  Homer, 

Acting  Assistant  Serretarv — Indian  Affnirs. 
(FR  Doc.  97-246  Filed  1-7-97,  8  45  am! 

BILLING  CODE  4310-4N-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-20 
[FPMR  Amendment  D-95] 
RIN  3090-^GOO 

Small  Purchase  Authority 

AGENCY:  General  Ser\ices 
Admini.stration 
ACTION:  Final  rule. 


SUMMARY:  This  General  Services 
Administration  (GSA)  final  rule  revises 
the  regulations  regarding  the  delegation 
of  authority  to  occupant  agencies  to 
contract  for  reimbursable  space 
alterations.  The  present  FPMR 
provisions  stated  in  101-20.106-1  cite  a 
project  accomplishment  threshold  of 
$25,000.  This  threshold  was  established 
based  on  the  small  purchase  authoritv 
in  place  at  the  time  of  the  original 
publication  of  this  provision. 

Since  the  purpose  of  this  FPMR 
provision  is  to  provide  occupant 
agencies  choices  in  their  use  of  a  service 
provider,  it  is  recommended  that  the 
Simplified  Acquisition  Procurement 
threshold  be  used.  Rather  than  establish 
an  authority  at  a  selected  value,  the 
reference  should  be  changed  to  link  it  to 
the  Federal  Acquisition  Streamlining 
Act  of  1994.  Therefore,  if  the  value  of 
the  statute  changes,  the  FPMR  would 
not  require  a  change.  The  present 
Simplified  Acquisition  Threshold  (SAT) 
authority  is  $100,000  for  GSA 
procurement  activities. 

Modifying  the  PPMR  provisions  to  tie 
to  the  SAT  authority  gives  occupants 
increased  flexibility  in  accomplishing 
alteration  tasks  and  fully  delegates  the 
authority  to  do  the  work. 

No  other  changes  are  required. 
EFFECTIVE  DATE:  January  8.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Neely,  Director,  Portfolio 
Support  Division.  PMX,  (2U2)  501-1464 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  regulator)-  action  for  the 
purposes  of  Executive  Order  12866. 


The  Paperwork  Reduction  Act  does 
not  apply  because  the  revisions  do  not 
impose  recordkeeping  cr  information 
collection  requirements,  or  collections 
of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
use.  3501.  et  seq. 

This  rule  is  not  required  to  be 
publisheo  in  the  Federal  Register  for 
notice  and  comment,  therefore,  the 
Regulaton,  Flexibility  Act  does  not 
apply. 

List  of  Subjects  in  41  CFR  Part  101-20 

Concessions,  Federal  buildings  and 
facilities.  Government  propertv 
management. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  part  101-20  is 
amended  as  follows: 

PART  101-20— MANAGEMENT  OF 
BUILDINGS  AND  GROUNDS 

1.  The-  authority  citation  for  part  101- 
20  continues  to  read  as  follows: 

Authorirv:  Sec  205(cj,  63  Stat  390:  40 
U  S.r.  486(c) 

Subpart  101-20.1— Building 
Operations,  Maintenance,  Protection, 
and  Alterations 

2.  Section  101-20.106-1  is  amended 
by  revising  paragraphs  (b),  (c)  and  (e)  to 
read  as  follows: 

§  1 01  -20. 1 06-1     Placing  of  orders  tor 

reimbursable  alterations  by  occupant 

agencies. 

•         •         •         •         » 

(b)  No  individual  order,  or 
combinations  of  orders  for  a  single 
alteration  project,  shall  exceed  the 
simplified  acquisition  threshold  as 
defined  in  41  U  S  C  252a,  and  agencies 
shall  not  split  orders  so  as  to  circumvent 
this  limitation. 

(c)  For  all  orders  placed  against  GSA 
contracts  or  agreements.  ageniTv 
ordering  officials  shall  obtain  prior 
written  project  review  bv  GSA  and 
provide  a  copy  of  the  ordering 
document  and  final  payment  document 
to  the  GSA  buildings  manager  Agencies 
are  responsible  for  inspecting  and 
certifv'ing  satisfacton,-  comoletion  of  the 
work,  and  for  ensuring  contractor 
compliance  with  contract  provisions. 
The  final  pavment  document  shall  be 
supported  by  GSA  Form  1142.  Release 
of  Claims.  GSA  Form  2419.  Certification 
of  PasTuents  to  Subcontractors  and 
Supplies:  and  certification  that  the  work 
has  been  inspected  and  accepted. 

*         •         *         *         • 

(e)  Where  no  GSA  contracts  or 
agreements  are  in  effect,  an  agency  may 
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Lontract  directly  for  stsrvices  up  to  the 
simplified  acquisition  thrRshoid  per 
project  after  wiitten  review  by  GSA. 
.■\i^enries  contrac  'ing  dirw.tly  must 
provide  GSA  with  complete 
documentation  of  the  scope  of  work  and 
(  ontract  spe<,ifications  at  the  time  of 
sabrnission  Eacih  project  shall  include 
appropriate  reviews  by  the  regional 
safety  staff.  If  contracting  for  security 
systems.  ageni:ies  mu.-it  submit  the 
design  Aork  for  regional  Federal 
Protective  Servit;e  Division  review. 
.Agencies  shall  be  responsible  for 
inspei;tiiig  and  certifving  satisfactory 
i.ompletion  of  the  ordered  work.  All 
work  must  conform  to  GSA  fire  and 
safety  standards.  GS.A  at  anytime  has 
the  authorit\  to  make  inspections  and 
require  correction  if  the  project  is  found 
not  III  compliaiK.f  with  GSA  reviews  or 
tire  and  safety  standards.  As-built 
drawings  must  be  submitted  to  GSA's 
buildings  manager  within  30  days  of 
completion  of  thf'  work. 

D.itcc  Uf(.-!iiber  IJ.  1996. 
David  |.  Barram, 
Actinf,  Administrator 
iFR  I>K    M--4J0  Filed  1-7-97;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Part  216 

[DFARS  Case  96-0327] 

Defense  Federal  Acquisition 
Regulation  Supplement;  MILCON— 
Environmental  Restoration 

agency:  Department  of  Defense  (DoD). 
ACTKDN:  Final  rule 


SUMMARY:  The  Dirwtor  of  Defense 
Procurement  is  amt>nding  the  Defense 
Federal  Acquisition  Regulation 
Supplement  {DF.XRSj  to  add  an 
exception  to  the  r^'strl(  tion  on  the  use 
of  cost-plus-fixed-fee  contracts  for 
military  construction  The  exception 
applies  to  contracts  for  enviroinnental 
restoration  at  installation-^  that  are  being 
closed  or  realigned  whert'  payments  are 
made  from  a  Base  Realignment  and 
Closure  .Account. 


EFFECTIVE  DATE:  |aiui<ir\  H. 


W' 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Amy  Williams,  PDUSD  (A.^Tl  DP 
(DAR),  IMD  iDl'fC).  .iOfi2  [)efense 
Pentagon.  VVasliuigton.  DC  2U:?(Jl-3062. 
Telephone  (703)  GO'J -01.31.  Telefax 
(703)  602-0350  Please  cite  DFARS  Case 
9f>-D327  in  all  correspondence  related 
to  this  case 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
216.306  to  implement  Section  101  of  the 
Fiscal  Year  1997  Military  Construction 
Appropriations  Act  (Public  Law  104- 
196).  Section  101  continues  to  restrict 
the  use  of  cost-plus-fixed-fee  contracts 
for  military  construction,  but  provides 
an  exception  for  contracts  for 
environmental  restoration  at 
installations  that  are  being  closed  or 
realigned  where  payments  are  made 
from  a  Base  Realignment  and  Closure 
Account. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  DFARS  revision  within  the 
meaning  of  FAR.  1.501  and  Public  Law 
98-577  and  publication  for  public 
consent  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  should  cite 
DFARS  Case  96-0327  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  any  new  recordkeeping, 
information  collection  requirements,  or 
collections  of  information  from  oiferors, 
contractors,  or  members  of  the  public 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  undei  44 
U.S.C.  3501,etseq. 

List  of  Subjects  in  48  CFR  Part  216 

Govpni  I neiit  procurement. 
Michele  P.  Peterson, 
Executive  Editor.  Defense  Acquisition 
Hegulations  Council. 

Therefore,  48  CFR  Part  216  is 
amended  as  follows: 

PART  216— TYPES  OF  CONTRACTS 

1.  The  authority  citation  for  48  CFR 
Part  216  continues  to  read  as  follows: 

Authority;  41  U.S.C.  421  and  48  CFR 
Cfiapter  1. 

2.  Section  216.306  is  revised  to  read 
as  follows- 

216.306    Cost-plus-fixed-fee  contracts. 

(c)  Limitations 

(i)  Except  as  provided  in  paragraph 
(c)(ii)  of  this  section,  annual  military 
construction  appropriations  acts 
prohibit  the  use  of  cost-plus  fixed-fee 
contracts  that — 

(A)  Are  funded  by  a  military 
construction  appropriations  act; 

(B)  Are  estimated  to  exceed  $25,000; 
and 


(C)  Will  be  performed  within  the 
United  States,  except  Alaska. 

(ii)  The  prohibition  in  paragraph  (c)(i) 
of  this  section  does  not  apply — 

(A)  To  contracts  for  environmental 
restoration  at  an  installation  that  is 
being  closed  or  realigned  where 
payments  are  made  from  a  Base 
Realignment  and  Closure  Account:  or 

[B)  To  contracts  specifically  approved 
in  writing,  .setting  forth  the  reasons 
therefore,  in  accordance  with  the 
following; 

(It  The  .Secretaries  of  the  military 
departments  are  authorized  to  approve 
such  contracts  that  are  for 
environmental  work  only,  provided  the 
environmental  work  is  not  classified  as 
construction,  as  defined  bv  10  U.S.C. 
2801. 

i2l  The  Secretary  of  Defense  or 
designee  must  approve  such  c;ontracts 
are  not  for  environmental  work  only  or 
are  for  environmental  work  classified  as 
construction. 

IFR  Doc  97-381  Filed  1-7-97;  8-4,5  am| 
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48  CFR  Part  239 
[DFARS  Case  96-D01 7] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Infomiation 
Technology  Management  Reform  Act 
(ITMRA) 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  w-ith  request  for 
i.omment. 


SUMMARY:  The  Director  of  Defense 
Procurement  is  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  revise  guidance 
regarding  the  acquisition  of  information 
technology,  for  conformance  with  recent 
amendments  to  the  Federal  Acquisition 
Regulation. 
DATES:  Effective  date:  [anuary  8,  1997 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  March  10.  1907,  to  be 
considered  in  the  formulation  of  the 
final  rule 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Mr.  Michael  Muttv.  PDUSD  (A^^T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
Telefax  (703)  602-0350.  Please  cite, 
DFARS  Case  96-D017  in  all 
correspondence  related  to  this  t;ase. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Mutty,  telephone  (703) 
602-0131. 


UMI 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Regulation 
(FAR)  was  amended  on  August  8,  1996 
(61  FR  41467;  Federal  Acquisition 
Circular  90-41,  Item  I),  to  implement 
Division  E  of  the  Information 
Technology  Management  Reform  Act  of 
1996  (Public  Law  104-106).  This 
interim  rule  amends  DFARS  Part  239  for 
conformance  with  the  August  8,  1996, 
FAR  amendments. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601,  et  seq.,' 
because  the  rule  primarily  pertains  to 
internal  Government  considerations 
regarding  the  acquisition  of  information 
technology.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and  cite 
DFARS  Case  96-DG17  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  interim  rule  does 
not  impose  any  new  recordkeeping, 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  pubhc 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,ef  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Urgent  and  compelling  reasons  exist  to 
promulgate  this  rule  without  prior 
opportunity  for  public  comment.  This 
rule  amends  the  DFARS  for 
conformance  with  the  FAR 
implementation  of  Division  E  of  the 
Information  Technology  Management 
Reform  Act  of  1996  (Pub.  L.  104-106), 
which  was  effective  upon  its 
publication  in  the  Federal  Register  on 
August  8, 1996.  However,  public 
comments  received  in  response  to  the 
publication  of  this  interim  rule  will  be 
considered  in  formulating  the  final  rule. 


List  of  Subjects  in  48  CFR  Part  239 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  239  is 
amended  as  follows: 

PART  239— ACQUISmON  OF 
INFORMATION  RESOURCES 

1.  The  authority  citation  for  48  CFR 
Part  239  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

239.001  through  239.002    [Removed] 

2.  Sections  239.001  through  239.002 
are  removed. 

3.  Subpart  239.70  is  revised  to  read  as 
follows: 

Subpart  239.70— Exchange  Sr  Sale  of 
Information  Technology  (IT) 

Sec. 

239. 7000  Scope  of  subpart. 

239.7001  Policy. 

239.7002  Conditions  for  using  exchange/ 
sale. 

239.7003  Procedures. 

Subpart  239.70  Exchange  or  Sale  of 
Information  Technology  (IT) 

239.7000  Scope  of  subpart 

This  subpart  contains  unique  DoD 
procedures  for  the  exchange  or  sale  of 
information  technology  using  the 
exchange  authority  of  the  General 
Services  Administration  (GSA).  This 
subpart  only  apphes  to  items  with  an 
original  acquisition  cost  of  $1,000,000 
or  more. 

239.7001  Policy. 

Agencies  should  consider  exchange/ 
sale  when  replacing  Govemment-ovraed 
information  technology.  Exchange/sale 
is  a  method  of — 

(a)  Transferring  the  equipment  to  be 
replaced  to — 

(1)  Another  Government  agency,  with 
reimbursement  (sale);  or 

(2)  The  supplier  of  the  replacement 
information  technology  for  a  trade-in 
allowance  (exchange). 

(b)  Applying  the  proceeds  of  sale  or 
the  exchange  allowance  toward  the 
purchase  of  replacement  information 
technology. 

239.7002  Conditions  for  using  exchanged 

(a)  TTie  requiring  activity  must  make 
a  written  determination  that — 

(1)  The  trade-in  allowance  of  the 
exchange  or  the  proceeds  of  the  sale  will 
be  applied  to  acquire  the  replacement 
information  technology;  and 

(2)  The  exchange/sale  transaction  will 
foster  the  economic  and  efficient 


accomolishment  of  a  continuing 
requirCTnent. 

(b)  The  replacement  equipment  must 
be  ififormation  technology — 

(1)  Similar  to  the  resource  being  sold 
or  exchanged: 

(2)  Which  will  satisfy-  the  continuing 
requirement  currently  met  by  the 
resource  being  replaced. 

239.7003    Procedures. 

(a)  Comply  with — 

(1)  This  subpart; 

(2)  Subpart  217.70;  and 

(3)  The  Defense  Automation 
Resources  Management  Manual. 

(b)  Solicit  offers  both  on  an  exchange 
(trade-in  for  allowance)  or  no  exchange 
(no  Lrade-in)  basis. 

(c)  Retain  the  option  to  exercise  any 
exchange  offer  at  the  time  of  award. 

(d)  List  and  describe  the  information 
technology  to  be  exchanged  in  the 
solicitation.  At  a  minimum  include — 

(1)  A  brief  description  of  each  item; 

(2)  Name  of  manufacturer; 

(3)  Equipment  type: 
^4)  Model  numtier;  and 

(5)  The  condition  code  and 
explanation  of  the  code. 

(e)  Allow  sufficient  time  in  the 
contracting  schedule  to  permit 
screening  within  the  Government  of  the 
information  technology'  to  be  exchanged 
prior  to  contract  award. 

(f)  Immediately  upon  receipt  of  offers, 
determine  the  highest  exchange  offer  (if 
any)  and  use  it  to  initiate  screening 
under  the  Defense  Automation 
Resources  Management  Manual. 

(1)  Send  an  SF  120.  Report  of  Excess 
Personal  Property,  to  the  Defense 
Automation  Resources  Management 
Program  Division  (ATTN:  DARMP 
Division).  Prominently  display  the 
following  note  on  the  original  and  five 
copies  of  the  SF  120: 

Exchange/ "Sale"  Property 

A  written  administrative  determination  has 
been  (will  be)  made  to  apply  the  exchange 
allowance  or  proceeds  of  "sale"  to  the 
acquisition  of  similar  items. 

(2)  Include  the  following  additional 
information  with  the  SF  120: 

(i)  The  identity  of  the  offeror  of  the 
exchange; 

(ii)  The  type  of  replacement 
equipment; 

(iii)  The  acquisition  method  for  the 
replacement  equipment; 

(iv)  The  anticipated  purchase  price  of 
the  replacement  equipment;  and 

(v)  The  name  and  telephone  number 
of  the  contracting  officer. 

(g)  Evaluate  offers  using  the 
solicitation  criteria,  including 
consideration  of  any  exchange 
allowance  offers.  Award  can  be  made 
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whether  or  not  the  replaced  information 
technology  is  exchanged.  * 

(h)  Before  a  contract  ;s  awarded, 
consider  the  results  of  tht'  screening.  Do 
not  make  an  exchange  if  another 
Government  agency  wants  to  acquire  the 
replaced  equipment. 

( 1)  If  another  agency  is  going  to 
acquire  the  replaced  equipment,  do  not 
include  the  exchange  allowance  in  the 
contract  price 

[2]  The  actual  sale  price  to  the  agency 
3t:quirmg  the  replaced  equipment  will 
be  the  exchange  allowance  (if  any)  of 
the  successful  offeror 

(i)  If  no  Government  agency  wants  to 
acquire  the  replaced  equipment,  the 
contract  price  shall  include  the 
exchange  aliouance.  if  am  . 

(j)  If  no  exchange  allowance  was 
offered  hv  the  successful  contractor,  see 
the  Defense  Automation  Resources 
Management  Manunl  for  disposal 
instructions, 

239.7102-3    [Amended] 

4.  Set  tion  239.7102-3  is  amended  by 

removing  the  paragraph  (a)  designation 

and  l)v  renio\'inu  paragraph  (hi. 

239.7201  [Removed  and  Reserved] 

5.  Section  239.7201  is  removed  and 
reserved. 

6.  Section  2.39  "202  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows 

239.7202  Waivers. 

(al  The  .Secretarv  ot Commerce  has 
delegated  to  the  Secretarv  of  Defense  the 
authority  to  waive  FIP  standards,  in 
ac:cordan(,e  with  procedures  established 
by  the  Secretarv  of  Commerce.  The 
Secretary  of  Defense  redelegated  that 
waiver  authority  to  the  Assistant 
Secretary  of  Defense  for  Command, 
Control.  Communications,  and 
Intelligence  (ASD(C3l)).  The  ASD(C3I) 
has  redelegated  to  the  senior 
information  technologv  official  of  each 
militar\  department  the  authority  to 
approve  waivers  to  FIP  standards  that 
are  applicable  to  militar\  department 
requirements. 

Waivers  to  FIP  standartis  that  are 
applicable  to  the  requirements  of  DoD 
(  omponents  outside  the  militarv 


departments  must  be  approved  bv  the 
ASD{C3I). 

(b)  Contracting  officers  shall  ensure 
that  all  applicable  FIP  standards  are 
incorporated  into  solicitations,  except 
for  those  FIP  standards  for  which  the 
requiring  activity  has  obtained  a  waiver 
from  the  appropriate  military 
department  or  DoD  senior  information 
technology  official. 
»        *        *        *        * 

7.  Section  239.7302  is  amended  bv 
revising  paragraph  (a),  the  introductory 
text  of  paragraph  (b),  and  paragraph 
(b)(2)  to  read  as  follows: 

239.7302    Approvals  and  screening. 

(a)  The  requirements  of  this  section 
highlight  the  redistribution 
requirements  of  the  Defense  Automation 
Resources  Management  Manual,  and  are 
in  addition  to  tffose  at  FAR  45.302. 

(b)  If  the  contractor  proposes 
acquiring  ADPE  subject  to  239.7301(a) 
(1)  and  (2),  and  the  unit  acquisition  cost 
is  550,000  or  more— 
***** 

(2)  The  administrative  contracting 
officer — 

(i)  Submits  a  request  for  screening  the 
requirement  against  the  pool  of 
Government-owned  ADPE  to  determine 
if  available  excess  equipment  could 
satisfy  the  contractor's  needs.  The 
request  should  include  the  contractor's 
supporting  documentation.  The  request 
is  sent  to — Defense  Information  Systems 
Agency,  Chief  Information  Officer, 
ATTN:  Defense  Automation  Resources 
Management,  Program  Division  (D03D), 
701  S.  Courthouse  Road,  Arlington,  VA 
22204-2199;  or 

(ii)  Uses  the  Automation  Resources 
Management  System  (ARMS)  to  screen 
on-line.  System  access  may  be  requested 
from  the  Defense  Information  Systems 
Agency,  Chief  Information  Officer. 
Defense  Automation  Resources 
Management  Program  (DARMP) 
Division.  Customers  may  apply  for  an 
ARMS  Account  Number  by  calling  the 
DARMP  Help  Desk  at  (703)  696-1904: 
DSN  426-1904,  FAX  (703)  696-1908:  E- 
mail  DARMP@NCR.DISA.MIL. 

(iii)  Documents  the  result  of  the 
System  query. 


(iv)  Upon  receipt  of  and  based  on 
screening  results  from  DARMP,  advises 
the  contractor  that  ex(.ess  ADPE — 

(A)  Is  available  pursuant  to  the 
Defense  Automation  Resources 
Management  Manual:  or 

(B)  Is  not  available  and  the  contractor 
may  proceed  with  acquisition  of  the 
equipment. 
***** 

8.  Section  239.7304  is  amended  bv 
revising  paragraph  (c)  to  read  as  follows: 

239.7304     Purchase  option  credits. 

«  *  *  *  * 

(c)  Report  purchase  option  credits  as 
prescribed  in  the  Defense  Automation 
Resources  Manual. 

9.  Section  239.7400  is  revised  to  read 
as  follows: 

239.7400    Scope. 

This  subpart  prescribes  policy  and 
procedures  for  acquisition  of 
telecommunications  services  and 
maintenance  of  telecommunications 
security.  Telecommunications  services 
may  also  meet  the  definition  of 
information  technology. 

239.7402    [Amended] 

10.  Section  239.7402  is  amended  in 
paragraph  (b)(4)  bv  removing  the 
reference  "FAR  45.303-l(a)"  and 
inserting  the  reference  "FAR  45.303"  in 
its  place. 

11.  Section  239.7501  is  revised  to  read 
as  follows: 

239.7501     Major  automated  information 
systems  restriction. 

Section  8028  of  the  FY  1992  Defense 
Appropriations  Act  (Pub,  L.  102-172) 
and  similar  sec:tions  of  the  FY  1993.  FY 
1994.  and  FY  1995  Defense 
appropriations  acts  prohibit  use  of  DoD 
appropriations  for  acquisition  of  major 
automated  information  svstems.  unless 
the  systems  have  successfully 
completed  oversight  reviews  required 
bv  DoD  regulations. 

239.7501-1  and  239,7501-2    [Removed] 

12.  Sections  239.7501-1  and 
239.7501-2  are  removed. 

|FR  D(K..  97-382  Filed  1-7-97.  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  62,  No.  5 

Wednesday.  lanuarv  8    1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  96-NM-100-AD] 

RtN2120-AA64 

Airworthiness  Directives;  Jetstream 
Model  BAe  ATP  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  BAe  ATP  series 
airplanes.  This  proposal  would  require 
modification  of  certain  parts  in  the 
elevator  flight  control  system  and  the 
propeller  pitch  warning  system.  This 
proposal  is  prompted  by  a  report 
indicating  that  these  parts  could 
interfere  with  the  proper  operation  of 
these  systems.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  the  fiight  crew  from  having  to 
engage  the  standby  elevator  control 
system  in  order  to  regulate  the  pitch  of 
the  airplane;  and  to  prevent 
malfimctioning  of  the  pitch  warning 
system  for  the  propellers;  either  of 
which  could  lead  to  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  18,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
100-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport, 


Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206) 227-2148: fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wall  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-lOO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-lOO-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 


the  United  Kingdom,  recently  notified 
the  FAA  that  two  unrelated  unsafe 
conditions,  which  could  lead  to  similar 
consequences,  may  exist  on  certain 
Jetstream  Model  BAe  ATP  series 
airplanes.  The  CA.^  advises  that  it  has 
received  a  n  port  indicating  that  there 
have  been  O'  currences  of  restriction  or 
interference  with  movement  of  the 
elevator  fiight  control  system  on  some  of 
these  airplanes.  The  manufacturer 
conducted  a  zonal  survey  of  this 
airplane  mor"?!  to  detect  where 
movement  o.  these  controls  could  be 
impeded.  That  sur\'ey  revealed  the 
following  information: 

The  flight  control  system  for  the 
elevators,  which  is  located  in  an  area 
under  the  flj  ,nt  deck,  has  small 
clearances  between  some  of  its 
components  ind  surrounding  structures. 
This  design  creates  the  potential  for 
foreign  objects  to  mterfere  with  or 
restrict  movement  of  the  stop  lever  for 
this  system'";  "jellcrank  assembly.  If 
movement  oi  this  lever  is  impeded,  the 
flight  crew  must  engage  the  standby 
control  system  for  the  elevators,  which 
Enables  one,  but  not  both  elevators  to  be 
operated.  When  only  one  elevator  is 
working,  it  becomes  more  difficult  for 
the  fiight  crew  to  control  the  pitch  of  the 
airplane.  This  condition,  if  not 
corrected,  could  lead  to  reduced 
controllability  of  the  airplane. 

The  zonal  survey  also  indicated  that 
there  could  be  'nterference  with  the 
controls  for  the  propeller  pitch  warning 
system  on  airplanes  on  which  Jetstream 
Modification  35205A  has  been  installed. 
(That  modificat'on  is  described  in 
Jetstream  Service  Bulletin  ATP-53-19. 
dated  January  13,  1993,  which  contains 
procedures  for  installing  of  two  access 
panels  in  tht  .loor  of  the  fiight  deck  to 
make  it  easier  for  maintenance 
personnel  to  adjust  the  microswitches 
for  the  powerplant.).  During  normal 
operation  of  this  system,  a  green 
warning  light  stays  on  when  the 
propellers  are  in  low  pitch  and  the 
airplane  does  not  exceed  60  knots 
hidicated  Airspeed  (IAS);  when  that 
airspeed  is  exceeded,  a  red  warning 
light  comes  on  and  the  flight  crew 
knows  that  the  pitch  of  the  propellers 
must  be  increased.  Should  a  retaining 
cord  on  the  access  panel  impede 
operation  of  the  microswitches.  the 
green  warning  light  could  remain  on 
when  the  airplane  is  fiying  at  a  speed 
greater  than  60  knots  LAS,  and  the  flight 
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crew  may  not  be  immediately  aware  of 
the  need  to  increase  propeller  pitch 
This  malfunctioning  of  the  propeller 
low  pitch  warning  system,  if  not 
corrected,  could  lead  to  the  propeller 
operating  at  low  pitch  and  high 
airspeed,  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Jetstream  has  issued  Ser\ice  Bulletin 
ATP-27-78,  Revision  1.  dated  January' 
31,  1996,  which  describes  procedures 
for  modification  of  the  stop  lever  for  the 
bellcrank  assembly  in  the  elevator  flight 
control  system.  This  modification, 
which  entails  shortening  the  lever  and 
thus  increasing  clearance  at  its  end,  is 
intended  to  remove  potential 
impediments  to  proper  nujvement  of  the 
lever. 

This  service  bulletin  also  describes 
procedures  for  modification  of  the  two 
access  panels  to  the  powerplant 
microswitches  on  airplanes  that  have 
been  fitted  with  Jetstream  Modification 
35205A.  This  modification,  which 
entails  removal  of  the  retaining  cords  on 
these  panels,  is  intended  U)  remove 
potential  impediments  to  proper 
operation  of  these  switches  and  the 
propeller  pitch  warning  system. 

Tne  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  British 
airworthiness  directive  003-12-95, 
dated  [anuary  31.  1996.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  stop  lever  for  the 
bellcrank  assembly  of  the  elevator  flight 
control  system.  It  also  would  require 


that  retaining  cords  on  the  access  panels 
to  the  powerplant  microswitches  be 
removed  from  airplanes  on  which 
Jetstream  Modification  35205A  has  been 
installed  previously. 

These  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Cost  Impact 

The  FAA  estimates  that  10  Jetstream 
Model  BAe  ATP  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  7  work 
hours  per  airplane  to  accomplish  the 
proposed  modification  of  the  stop  lever 
for  the  bellcrank  assembly  of  the 
elevator  flight  control  system,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  of  this 
lever  on  U.S.  operators  is  estimated  to 
be  $4,200,  or  $420  per  airplane. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  removal  of  the  retaining  cords 
on  airplanes  that  have  been  fitted  writh 
Jetstream  Modification  35205A.  The 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  removal  on  U.S. 
operators  of  airplanes  fitted  with 
Jetstream  Modification  35205A  is 
estimated  to  be  $600,  or  $60  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator,'  action" 
under  Executive  Order  12866:  (2)  is  not 
a  'significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034,"  February  26,  1979):  and  (3J  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jetstream  Aircraft  Limited  (Formerly  British 
Aerospace  Commercial  Aircraft 
Limited):  Docket  96-NM-lOO-AD. 

Applicability:  Model  BAe  ATP  series 
airplanes  as  listed  in  Jetstream  Service 
Bulletin  ATP-27-78.  Revision  1,  dated 
January  31, 1996;  certificated  in  any  categorv'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilir>' 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  if. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  flight  crew  from  having  to 
engage  the  standby  elevator  control  system  in 
order  to  regulate  the  pitch  of  the  airplane, 
and  to  prevent  malfunctioning  of  the  pitch 
warning  system  for  the  propellers,  either  of 
which  could  lead  to  reduced  controllability 
of  the  airplane,  accomplish  the  following; 

(a)  For  airplanes  on  which  Jetstream 
Modification  35205A  has  been  installed: 
Within  3  months  after  the  effective  date  of 
this  AD,  remove  the  retaining  cords  on  the 
access  panels  to  the  powerplant 
microswitches.  in  accordance  with  Part  2  of 
Jetstream  Service  Bulletin  ATP-27-78, 
Revision  1,  dated  January  31, 1996. 
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Note  2:  Jetstream  Modification  35202A  is 
described  in  Jetstream  Service  Bulletin  ATP- 
53-19.  dated  January  13,  1993. 

(b)  For  all  airplanes:  Within  18  months 
after  the  effective  date  of  this  AD,  modif],'  the 
stop  lever  for  the  beilcrank  assembly  of  the 
elevator  flight  control  system,  in  accordance 
with  Part  1  of  Jetstream  Service  Bulletin 
ATP-27-78,  Revision  1,  dated  January  31, 
1996. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CT"R 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
2, 1997. 

S.R.  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
IFR  Doc.  97-363  Filed  1-7-97;  8:45  am] 
BiLUNG  CODE  4»1IV-13-U 


14CFRPart71 

[Airspace  Docket  No.  96-AWP-34] 

Proposed  Revision  of  Class  0  and 
Class  E  Airspace;  Los  Angeles,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
Class  D  and  Class  E  airspace  areas  at  Los 
Angeles.  CA.  This  action  is  a  reduction 
of  the  surface  areas  for  the  Los  Angeles 
Hawthorne  Municipal  Airport,  CA.  A 
review  of  airspace  classification  and  air 
traffic  procedures  has  made  this  action 
necessary-.  The  intended  effect  of  this 
proposal  is  to  reduce  the  complexity  of 
the  air  traffic  procedures  and  reduce  the 
number  of  facilities  controlling  traffic 
within  this  area. 

DATES:  Comments  must  be  received  on 
or  before  February  26, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn: 
Manager.  Operations  Branch,  AWP-530. 
Docket  No.  96-AWP-34.  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 


Postal  Center.  Los  Angeles,  California 
90009. 

TTie  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard. 
Lawndale.  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist. 
Operations  Branch.  AWP-530.  Air 
Traffic* Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  LawTidale,  California  90261. 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  as  particularly  helpful  in 
developing  reasoned  regulatory- 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identifv  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  flalifomia  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NTRM 

.\ny  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  CA  90009. 
Communications  must  identif\'  the 
notice  number  of  this  NTRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  D  and  Class  E  airspace  areas 
at  Los  Angeles  Hawthorne  Municipal 
Airport,  CA.  During  airspace 
reclassification,  the  Hawthorne  Airport 
Traffic  Area  (ATA)  and  the  Los  Angeles 
ATA  were  combined  to  form  the 
Hawthorne  Class  D  airspace.  A  review 
of  airspace  classification  and  air  traffic 
procedures  has  made  this  action 
necessary,  The  intended  effect  of  this 
proposal  is  to  reduce  the  complexity  of 
the  air  traffic  procedures  and  reduce  the 
number  of  facilities  controlling  traffic 
withm  this  an  a.  Class  D  airspace  areas 
are  published  in  Paragraph  5000  and 
Class  E  airspace  designations  for 
airspace  areas  designated  as  an 
extention  to  a  Cla.ss  D  or  Class  E  surface 
area  are  published  in  Paragraph  6004  of 
FAA  Order  7400.9D  dated  September  4, 
1996,  and  effective  September  16,  1996. 
which  is  incorporated  bv  reference  in  14 
CFR  71.1.  The  Class  D  and  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessar\'  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT" 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibihty  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows; 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ.  40103, 
40113,40120;  E  0.  10854,  24  FR  9565.  3  CFR, 
1959-1963  Comp,.  p.  389;  14  CFR  11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996.  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragmph  5000     Class  D  airspace. 
•  *  *  «  » 

Los  Angeles  Hawthorne  Municipal  Airport, 
CA 
(Lat.  33''55'22"N.  long  118°20  06"W) 

Los  Angeles  VORTAC 
(Ut.  33''55-59"N.  long  1 18''25'55"W) 
That  airspace  extending  apward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  2.6-mile  radius  of  the  Hawthorne 
Municipal  Airport  and  within  1.8  miles  each 
side  of  the  Los  Angeles  VORTAC  096°  radial, 
extending  from  the  2,8-mile  radius  to  8,8 
miles  east  of  the  Los  .Angeles  VORT.\C  and 
within  18  miles  each  side  of  the  Hawthorne 
Municipal  Airport  Localizer  east  course 
extending  from  the  2,6-mile  radius  to  the 
Hartxar  Freeway,  excluding  ihe  Los  .\ngeles, 
CA.  Class  B  airspace  area.  This  Class  D 
airspace  area  is  effective  durmg  the  specific 
dates  and  times  established  m  advance  by  a 
Notice  to  .Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  .\irport/Facility  Directory. 


Paragraph  6004     Class  E  lirspare  areas 
designated  as  an  extension  in  a  Class  D  or 
Qass  E  surface  area. 

•  •  •  •  • 

Los  Angeles  Hawthorne  Municipwl  Airpiort, 
CA    ' 
(Ut  33°55'22"N,  long  n8°20'06"W) 

That  airspace  extending  upward  from  the 
surface  within  18  miles  each  side  of  the 
Hawthorne  Municipal  Airport  Localizer  east 
course  extending  from  the  Harbor  Freeway  to 
5.3  miles  east  of  the  Hawthorne  .Municipal 
Airport  and  within  1,8  miles  each  side  of  the 
224°  bearing  from  the  Hawthorne  Municipal 
Airjxjrt.  extending  from  the  2  6-mile  radius 
of  the  Hawthorne  Municipal  .\irport  to  4.0 
miles  west  of  the  Hawthorne  Municipal 
Airport.  1  his  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 


established  in  advance  by  a  Notice  to 
.Mrmen  The  effective  dale  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

***** 

Issued  in  Los  Angeles.  California,  on 
December  23.  1996. 
George  D.  Wiiiiams, 

.Manager.  Air  Traffic  Division,  Western-Pacific 
Region. 
|FR  Doc.  97-394  Filed  1-7-97;  8:45  am) 

BILUNC  CODE  4»10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No  9&-ANM-033] 

Proposed  amendment  of  Class  ^ 
airspace,  Jackson,  Wyoming 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  This  proposed  rule  would 
amend  the  Jackson,  Wyoming,  Class  E 
airspace  to  accommodate  a  Standard 
Terminal  .Arrival  Route  (STAR)  to  the 
Salt  Lake  City  (SLC)  International 
Airport.  The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  February  21,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  ANM-530,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-033,  1601  Lind  Avenue  S.W.. 
Renton,  Washington  98055-^056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  aoove. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  C.  Frala  ANM-532.4,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-033.  1601  Lind  Avenue,  S.W., 
Renton,  Washington  98055-4056; 
telephone  number:  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  nilemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 


airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ANM-033."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations  Branch,  ANM-530,  1601 
Lind  Avenue  S.W..  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Jackson, 
Wyoming,  to  accommodate  a  new  STAR 
to  SLC  hiternational  Airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4,  1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
pubhshed  subsequently  in  the  Order.' 

The  FAA  has  oetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
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regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February- 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substanual  number  of  smkll  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  « 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  of  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11. 69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996.  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extendmg  upward  from  700  feet  or  more 
above  the  surface  of  the  Earth. 

*         »         •         *         • 

A>fM  WY  E5  Jackson,  WY 

Jackson  Hole  Airport,  WY 

[lat.  43°36'23"N,  long  110=44'17"W) 
Jacicson  VOR/DME 

(lat.  43°36'30"N,  long.  110°44'05"W) 
Dunoir  VOR/DME 

(lat.  43''49'42"N.  long.  110''20'08"W) 

That  f-irspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  the  lackson  Hole  Airport,  and 
within  4  4  miles  west  and  8  3  miles  east  of 
the  lackson  VOR/DME  200'  radial  extending 
from  the  VOR/DME  to  21  4  miles  south  of  the 
VOR/DME.  and  within  2.2  miles  each  side  of 
the  lackson  VOR/DME  020°  radial  extending 
from  the  VOR/D.ME  to  10.5  miles  north  of  the 
VOR/DME;  that  airspace  extending  upward 
from  1,200  feet  above  the  surface  within  7 
miles  west  and  10  5  miles  east  of  the  )ackson 
VOR.'DME  020°  radial  extending  from  the 
VOR/DME  to  33.5  miles  north  of  the  VOR/ 
DME,  and  within  4.3  miles  each  side  of  the 
Jackson  VORyDME  107°  radial  extending 
from  the  VOR/DME  to  13.1  miles  east  of  the 
VOR/DME.  and  within  5.3  milef  north  and 


7.9  miles  south  of  the  Dunoir  VOR/DME  102' 
and  282°  radials  extending  from  7  miles  east 
to  18.2  miles  west  of  the  Dunoir  VOR/DME, 
and  that  airspace  south  of  the  Jackson  \'0R/ 
DME  bounded  on  the  northwest  by  the 
southeast  edge  ot  V-465.  on  the  east  by  the 
southwest  edge  of  V-328.  on  the  south  bv  thf 
north  edge  of  V-4.  and  on  the  west  bv  long 
112°00'00"W;  exLJuding  the  Big  Pinev.  WY. 
and  the  Rock  Springs.  WY,  Class  E  airspace 
areas 
•  *  »  »  ♦ 

Issued  in  Seattle,  Washington,  on 
December  20,  1996. 
Glenn  A.  Adams  m, 

Assistant  Manager.  A  ir  Traffic  Division. 
Xorthwest  Mountain  Region. 
(PR  Doc.  97-313  Filed  1-7-97;  8:45  am] 
BILUNG  CODE  4»ia-«}-M 


14  CFR  Part  71 

[Airspace  Docket  No.  9e-AQL-28] 

Establishment  of  Class  E  Airspace; 
Gregory,  SD,  Gregory  Municipal 
Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTtON:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Gregonr', 
SD.  A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Rimway  31  has 
been  developed  for  the  Gregory 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  effect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  Februarv  14,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGL-28,  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines.  lUinois.  An 
informal  docket  may  also  be  examined 
dunng  normal  business  hours  at  the  Air 
Traffic  Division.  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 


John  A.  Clay  bom.  Air  Traffic  Division, 
Operations  Branch.  AGL-453.  Federal 
Aviation  Administration,  2300  East 
Dc\on  Avenue,  Des  Plaines,  Illinois 
60018,  tele}  hone  (847)  294-7568 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  datH.  views, 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
supporting  \lie  views  and  suggestions 
presented  are  partacularly  helpful  in 
developing  reasoned  regulatory- 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory\  aeronautical,  economic, 
environmental,  and  energv-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-28."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  F.A.^. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue.  Des  Plaines,  Illmois. 
both  before  and  after  the  closing  date  of 
comments.  /•  repon  summarizing  each 
substantive  public  contract  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  ccpv  of  the 
Notice  of  Proporeo  Rulemaking  (NPRM) 
by  submitting  a  request  to  tht  Federal 
Aviation  .Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry- 
Center,  AP.'\-23n.  800  Independence 
Avenue.  S.W..  Washington.  DC  20591. 
or  by  caUing  (202)  267-3484 
Communications  must  identifv  the 
notice  number  of  this  NPRM  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRM's  should  also 
request  a  copy  of  .Advisory  Circular  No. 
11-2A,  which  descrites  the  apphcation 
procedure. 
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The  Proposal 


The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Gregory', 
SD;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  31  SIAP  at 
Gregory  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  morfj 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16.  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  F.\.\  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary'  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  s^j  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  ot  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  tu 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 


PART  71— {AMENDED] 

1  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
4012U:  E.O'  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p  389;  14  CFR  11.69. 

§71.1     [Amended] 

2,  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
.Administration  Order  7400. 9D,  Airspace 
Designations  cuid  Reporting  Points, 
dated  September  4,  1996.  and  effective 
September  16,  1996,  is  amended  as 
follows. 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  ecrth. 


AOL  SD  E5  Gregory.  SD  (New) 

Gregory  Municipal  Airport,  SD 
(lat.  43'°13'18"N,  long.  9a°24'12"W) 
Th?t  airspace  extending  upward  from  700 
feet  hbove  the  surface  within  a  6.4-mile 
radius  of  the  Gregory  Municipal  Airport,  and 
that  airspace  extending  upward  from  1.200 
feet  above  the  surface  beginning  at  iat. 
43''4TDO"  N.  long.  99''29'00"  W. 
southeastbound  to  lat.  43°0O'00"N,  long. 
99='OO0O'W.  westbound  to  V71. 
nonhwesibound  to  lat  43°29'30"N,  long. 
99''3900"W.  to  the  point  of  beginning,  and 
that  airspace  extending  upward  from  1,200 
feet  above  the  surface  bounded  on  the  north 
by  lat.  43°2O'0O"N,  on  the  east  by  V71.  on  the 
south  by  lat.  43°00'00"N,  and  on  the  west  by 
long.  lt)0°05'00"W,  excluding  that  airspace 
within  the  Winner,  SD.  E5  airspace. 
***** 

Issued  in  Des  Plaines,  Illicois  on  December 
19,  1996. 
Maureen  Woods, 
Manager.  Air  Traffic  Division. 
(FR  Doc.  97-312  FUed  1-7-97;  8:45  am) 
BILLING  CODE  4910-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AGL-29] 

Establishment  of  Class  E  Airspace; 
Lemmon,  SD,  Lemmon  Municipal 
Airport 

AGENCY:  Federal  Aviation 

Ad.ministration  (FAA),  DOT. 

ACTION:.  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  Lemmon,  SD. 
A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  29  has 
been  developed  for  the  Lemmon 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 


The  intended  affect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procediu>?s  in 
instrument  conditions  from  other, 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  February  14,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGl-7,  Rules 
Docket  No.  96-AGL-29.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
6Q018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plains,  UUnois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  incited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroiunental,  and  energy-related 
aspects  of  the  proposal. 
Commimicalions  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-29."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
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examination  in  the  Rules  Docket.  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue.  Des  Plaines,  IlUnois. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue,  S.W..  Washington.  DC  20591, 
or  by  calhng  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  at  Lemmon. 
SO;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  29  SLAP  at 
Lemmon  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1 200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
pubhshed  in  paragraph  6005  of  FAA 
Order  7400. 9D  dated  September  4.  1996. 
and  effective  September  16.  1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
pubUshed  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 


Regulatory  PoHcies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference, 

Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 


PART  71-{AJyitNDED] 

1  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E  O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389:  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extendmg  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  SD  E5  Lemmon,  SD  [New] 

Lemmon  Municipal  Airport,  SD 
(lat.  45°55'08"N,  long.  102''06'18"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Lemmon  Municipal  Airport, 
and  that  airspace  extending  upward  from 
1,200  feet  above  the  surface  bounded  on  the 
north  by  lat.  46''10'00"N,  on  the  east  by  V169. 
on  the  south  by  lat.  46''33'00"N,  and  on  the 
west  by  V491,  northbound  to  lat.  45°45'00"N. 
thence  eastbound  to  lat.  45°45'00"N.  long. 
102'09'00"W,  thence  northwestbound  to  lat. 
46''10'00'?«J,  long.  102'04'00"W. 
•  •  *  «  * 

Issued  in  Des  Plaines.  Illinois  on  December 
19,  1996 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-311  Filed  1-7-97;  8:45  am] 

BILUNQ  COOE  4S10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  9ft-AGL-30] 

Establishment  of  Class  E  Airspace; 
Shawano;  W1,  Shawano  Municipal 
Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA),  EXDT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  eiirspace  at  Shawano, 
WI.  A  Global  PosiUoning  System  (GPS) 
standard  instrument  approach 
procedure  (SL\P)  to  Runway  29  has 
been  developed  for  the  Shawano 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instnmient  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  In  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  February  14,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  9&-AGL-30,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  IlUnois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
A.  Claybom.  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATK)N: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory- 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  o^'erall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
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aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  .self- ad  dressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
'"Comments  to  Airspace  Docket  No.  96- 
AGL-30."  The  postcard  will  be  date/ 
time  stamped  and  retume?d  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
e.xamination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  .\venue.  Des  Plaines,  Illinois. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
bv  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
.Avenue,  S.VV  ,  Washington,  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  tlie  application 
procedure 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Shawano, 
\VI;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  29  SIAP  at 
Shawano  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 


comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16,  1 196,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389:  14  CFR  11  69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996.  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AGL  WIE5  Shawano.  WI  [New] 

Shawano  Municipal  Airport,  WI 
(lat.  44°47'14"N,  long.  88°33'35"W) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Shawano  Municipal  Airport, 
and  within  2  miles  each  side  of  the  115° 
bearing  from  the  airport  extending  fi-om  the 
6.4-mile  radius  to  10  miles  southeast  of  the 
airport. 
***** 

Issued  in  Des  Plaines,  Illinois  on  December 
19.  1996. 
Maureen  Woods, 

Manager,  Air  Traffic  Division. 

IFR  Doc.  97-310  Filed  1-7-97;  8:45  am) 

BILUNG  CODE  4910-1J-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AGL-31] 

Establishment  of  Class  E  Airspace; 
Oakes,  ND,  Oakes  Municipal  Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY;  This  notice  proposes  to 
establish  Class  E  airspace  at  Oakes,  ND. 
A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  30  has 
been  developed  for  Oakes  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  effect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  February  14,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGL-31,  2300  East 
Devon  Avenue,  Des  Plaines,  lUinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 


Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AGL-31."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  wall  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois, 
both  before  aad  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Pubhc  Inquiry 
Center,  APA-230.  800  Independence 
Avenue.  S.W.,  Washington.  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Oakes.  ND; 
this  proposal  would  provide  adequate 


Class  E  airspace  for  operators  executing 
the  GPS  Runway  30  SIAP  at  Oakes 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
ACL  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
effect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400. 9D  dated  September  4. 
1996,  and  effective  September  16,  1996, 
which  is  incorporated  bv  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120:  E.O.  10854.  24  FR  9565,  3  CFR  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 


§71.2    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400  90,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16.  1996.  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
•  •         *  «  « 

AGL  ND  E5  Oakes,  ND  (New) 

Oakes  Municipal  Airport.  ND 

(lat,  46°10-27  -N.  long.  98°0449"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.3-mile 

radius  of  the  Oakes  Municipal  Airport 

»         »         »         «         « 

Issued  in  Des  Plaines,  Illinois  on  December 
19.  1996 

Maureen  Woods. 

Manager.  Air  Traffic  Division 

IFR  Doc.  97-309  Filed  1-7-97:  8:45  am) 

BU.UNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AGL-27] 

Establishment  of  Class  E  Airspace; 
Hot  Springs,  SD,  Hot  Springs 
Municipal  Airport 

AGENCY:  Federal  Administration  (FAA), 
DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
estabhsh  Class  E  airspace  at  Hot 
Springs,  SD.  A  Global  Positioning 
System  (GPS)  standard  instrument 
approach  procedure  (SIAP)  to  Runway 
19  has  been  developed  for  the  •Hot 
Springs  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  effect  of  this 
proposal  IS  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 

DATES:  Comments  must  be  received  on 
or  before  Februar>'  14,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7.  Rules 
Docket  No.  96-AGL-27.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  mav  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
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Avenue,  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  e.xamined 
during  normal  business  hours  at  the  Au 
Traffic  Division,  Operations  Brani,h. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division. 
Operations  Branch,  AGL-530.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPtEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
bv  submitting  such  written  data,  views, 
or  argum.ents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energv-related 
aspects  of  the  proposal 
Communications  should  identify'  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  .Airspace  Docket  No,  96— 
AGL-27."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considerec^  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received  .•\11  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois, 
both  before  and  after  the  c  losing  date  for 
comments  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  with  this 
rulemaking  will  be  filed  in  Lhe  docket. 

Availability  of  NPRMs 

.\ny  person  mav  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
.\viation  .Administrati.m,  OtTice  of 
Public  .Affairs.  Attention  Public  Inquiry 
Center,  Center,  APA-230,  800 
Independence  Avenue.  S\V., 
Washington,  DC  20591,  or  by  calling 


(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Hot 
Springs,  SD;  this  proposal  would 
provide  adequate  Class  E  airspace  for 
operators  executing  the  GPS  Runway  19 
SIAP  at  Hot  Springs  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
pubUshed  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4.  1996. 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71,1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  '  significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulator}'  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996,  and  effective 
September  16.  1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AGL  SD  E5  Hot  Springs,  SD  [New] 

Hot  Springs  Municipal  .Mrport,  SD 
(Lat.  43°22'09"N.  long.  103°23'21"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  with  a  7.4-mile  radius 

of  the  Hot  Springs  Municipal  Airport. 

***** 

Issued  in  Des  Plaines.  Illinois  on  December 
19.  1996 

Maureen  Woods, 
Manager.  Air  Traffic  Division. 
[FR  Doc.  97-308  Filed  1-7-97;  8:45  ami 

BILUNQ  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-ASO-38] 

Proposed  Amendment  to  Class  E 
Airspace;  Columbia,  SC 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Columbia,  SC.  A  GPS  RWY  31  Standard 
Instrument  Approach  Procedure  (SIAP] 
has  been  developed  for  Columbia 
Owens  Downtown  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  February  18,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
96-ASO-38,  Manager,  Operations 


UMI 


Federal  Register  /  Vol.  62.  No.  5  /  Wednesday.  January  8,  1997  /  Proposed  Rules 


1071 


Branch.  ASO-530,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southen»Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery,  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Geoi^ia  30320: 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulator,' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  die  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Airspace  Docket  No.  96-ASO-38."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
.'\ssistant  Chief  Counsel  for  Southern 
Region,  Room  550,  1701  Columbia 
Avenue.  College  Park.  Georgia  30337. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
Operations  Branch,  ASO-530.  Air 
Traffic  Division,  P.O.  Box  20636. 
Atlanta.  Georgia  30320. 
Communications  must  identif\  the 


notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Columbia.  SC.  A  GPS  RWY  31  SlAP  has 
been  developed  for  Columbia  Owens 
Downtown  Airport.  Additional 
controlled  airspace  e.xtending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  the  airport.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  are  published  m 
Paragraph  6005  of  FAA  Order  7400. 9D 
dated  September  4.  1996.  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  F.AA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessar\"  to 
keep  them  operationally  current,  it. 
therefore.  (1)  is  not  a  "significant 
regulator*'  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  Februar\' 
26.  1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Re^  alaforv 
Flexibilitv  .Act 

List  of  Subjects  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Peirt  71  as 

follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U  S  C   lOSlg);  40103.  40113 
40120.  E  O'  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p  389;  14  CFR  11.69. 


§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996.  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  atnDve  the 
surface  of  the  earth. 


ASO  SC  E5     Columbia.  SC  IRevisedl 

Columbia  Metropolitan  Airport,  SC 

(Lat   33°56'26'N.  long.  81=07'09"W) 
Corporate  Airport 

!Lal,  33=47  41"  N.  long.  81M4  45"  W) 
Columbia  Owens  Downtown  Airport 
(Lat.  SS^SB'IS"  N.  long.  81''59'44"  W) 
Thai  airspace  extending  upward  from  TOO 
feet  above  the  surface  withm  a  10-mile  radius 
of  Columbia  Metropolitan  airport  and  within 
a  6  4-mile  radius  of  Corporste  .Mrport  and 
within  a  6.5-mile  radius  of  Columbia  Owens 
Downtown  airport 
*  «  •  ♦  • 

Issued  in  College  Park.  Georgia,  on 
December  23.  1996 

Lacy  E.  Wright. 

Acting  Manager,  .-^.tr  Traffic  Division  Southern 
Region 

[FR  Doc  97-30"  Filed  1-7-97.  845  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-ASO-33] 

Proposed  Establishment  of  Class  E 
Airspace;  Milton,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
.Notice  of  Proposed  Rulemaking  (NPRM) 
which  proposed  to  estabUsh  Class  E 
airspace  at  Milton.  FL.  to  accommodate 
a  GPS  R\\\  36  Standard  Instrument 
Approach  Procedure  (SIAP)  for  Peter 
Prince  Field.  The  NPRM  is  being 
withdrawn,  as  the  current  Class  E 
airspace  at  Milton.  FL.  for  NAS  Whiting 
Field  is  of  sufficient  size  to 
accommodate  the  GPS  RWY  36  SL\P 
and  for  instrument  flight  rules  (IFR) 
operations  at  Peter  Prince  Field,  which 
is  adiacent  to  NAS  Whiting  Field 
DATES:  the  withdrawal  is  effective 
Ianuar>  8.  1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Bermy  L  McGlamery.  Operations 
Branch.  Air  Traffic  Division.  Federal 
Aviation  .Administration.  P.O.  Box 
20636.  .Atlanta,  Ck^orgia  30320; 
telephone  (404)  305-5570. 
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SUPPtEMENTARY  INFORMATION: 
The  Proposed  Rule 

On  November  27,  1996.  a  NPRM  was 
published  in  the  Federal  Register  to 
establish  Class  E  airspace  at  Milton.  FL. 
to  accommodate  a  GPS  RWY  36  SIAF 
for  Peter  Prince  Field  Airport  (61  FR 
60240). 

Conclusion 

In  consideration  of  the  existence  of 
Class  E  airspace  at  Milton,  FL,  for  NAS 
Whiting  Field  being  of  sufficient  size  to 
accommodate  the  GPS  RWY  36  SLAP 
and  for  IFR  operations  at  Peter  Prince 
Field,  action  is  being  taken  to  withdraw 
the  proposal  to  establish  Class  E 
airspace  at  Milton.  FL.  for  Peter  Prince 
Field  Airport. 

List  of  Subjects  in  14  CFH  part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (Air). 

Withdrawal  of  Proposal  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  .Airspace 
Docket  No.  96-ASO-33.  as  published  in 
the  Federal  Register  on  November  27, 
1996  (61  FR  60240).  is  hereby 
withdrawn. 

Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  IQSt^ 
1963  Comp  .  p.  389;  14  CFR  11.69. 

Issued  in  College  Park.  Georgia,  on 
December  23.  1996. 
L,acy  E.  Wright. 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region 

[FR  Doc.  97-306  Filed  1-7-97;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-35] 

Proposed  Establishment  of  Class  E 
Airspace;  Fallbrook,  CA 

AGENCY:  Federal  Aviation 

Administration  fFAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Fallbrook,  CA.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (RWY)  18 
at  Fallbrook  Community  Airpark  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Fallbrook  Community  Airpark. 
Fallbrook,  CA. 

DATES:  Comments  must  be  received  on 
or  before  February  14,  1997. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn: 
Manager.  Operations  Branch,  AWP-530, 
Docket  No.  96-AWP-35.  Air  Traffic 
Division,  P.O.  Box  92007.  Worldway 
Postal  Center,  Los  Angeles,  California 
90009, 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western  Pacific  Region. 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch.  AWP-530.  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory- 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regu.atory.  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  'jj  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  .vhich  the 
following  .statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-35."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch. 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard.  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 


substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rul^aking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  establishing  Class  E  airspace  area  at 
Fallbrook,  CA.  The  development  of  GPS 
SLAP  at  Fallbrook  Community  Airpark 
has  made  this  proposal  necessary'.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  RWY  18  SIAP 
at  Fallbrook  Community  Airpark, 
Fallbrook,  CA.  Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
or  Class  E  surface  area  are  published  in 
paragraph  6004  of  FAA  Order  7400.9D 
dated  September  4,  1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26.  1979);  and  (3) 
does  not  warrant  preparadon  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40103.  40113, 
40120;  E.  O.  10854.  24  PR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389:  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6004     Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D  or 
Class  E  surface  area. 


AWT  CA  E4  Fallbrook.  CA  [New] 

Failbrook  Community  Airpark.  CA 
(Lat.  33°21'15"N,  long.  117°15'03"W) 
Within  4  miles  west  and  5.3  miles  east  of 
the  014°  bearing  from  the  Fallbrook 
Community  Airpark  extending  from 
Fallbrook  Community  Airpark  to  20  5  miles 
north  of  the  airport  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  bv  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

issued  in  Los  Angeles,  California,  on 
December  23.  1996, 
Sabra  W.  Kaulia. 

Assistant  Manager,  Air  Traffic  Division, 

Western-Pacific  Region. 

|FR  Doc.  97-395  Filed  1-7-97;  8;45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-32] 

Proposed  Amendment  of  Class  E 
Airspace;  Battle  Mountain,  NV 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  airspace  description  and  allows 
for  an  extension  of  the  comment  period 
of  a  proposed  notice  of  rulemaking  that 
was  published  in  the  Federal  Register 
on  December  18,  1996,  Airspace  Docket 
No.  96-AWP-32. 

DATES:  Comments  must  be  received  on 
or  before  Februarj'  18.  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  Buck.  Airspace  Speciahst, 
Operations  Branch,  AWP-530.  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  CaHfomia  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  96-32018, 
Airspace  Docket  No,  96-AWP-32, 
published  on  December  18,  1996  (61  FR 
66620),  revised  the  description  of  the 
Class  E  airspace  area  at  Battle  Mountain, 
NV.  .An  error  was  discovered  in  the 
airspace  description  for  the  Battle 
Mountain.  NV,  Class  E  airspace  area. 
This  action  corrects  that  error  and 
extends  the  comment  period  until 
February-  18,  1997 

Correction  to  Proposed  Notice  of 
Rulemaking 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
description  for  the  Class  E  airspace  area 
at  Battle  Mountain.  NV,  as  published  m 
the  Federal  Register  on  December  18. 
1996  (61  FR  66620).  (Federal  Register 
Document  96-32018).  is  corrected  as 
follows: 

§71.1     [Corrected] 

*         ♦         •         «         » 

AWP  NV  E5  Battle  .Mountain.  N\'  [Corrected] 

Battle  Mountain  Airport.  NT 

(Lat.  40°35-54"N,  long.  116°52'31"W) 
Battle  Mountain  VORTAC 

!Lai.  40=34  09"  N.  long.  n6°55'20"W) 

On  page  66621.  in  the  first  column,  the 
airspace  description  for  Battle  Mountam.  NV. 
is  corrected  to  read  as  follows: 

That  airspace  extending  jpward  from  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  the  Battle  Mountam  Airport  and 
within  4  3  miles  southeast  and  12  miles 
northwest  of  the  Battle  .Mountain  N'ORTAC 
218°  radial  extending  from  the  Battle 
VORTAC  to  25  miles  southwest  of  the 
VORTAC.  That  airspace  extending  upward 
from  1.200  feet  above  the  surface  within  8.7 
miles  southeast  and  11.7  miles  northwest  of 
the  Battle  Mountain  VORTAC  218°  and  038° 
radials  extending  from  25  miles    outhwest  to 
10  4  miles  northeast  of  the  Battle  Mountain 
VORTAC  and  within  5.6  miles  south  and  7.8 
miles  north  of  the  Battle  Mountain  VORTAC 
077°  and  257°  radials.  extending  from  7  miles 
west  to  161.1  miles  east  of  the  Battle 
Mountain  VORTAC. 

X  *  *  »  * 

Issued  in  Los  Angeles,  California,  on 
December  24.  1996. 
Sabra  W.  Kaulia. 

Assistant  Manager.  Air  Traffic  Division, 

Western-Pacific  Region 

|FR  Doc  97-393  Filed  1-7-97,  8:45  am] 
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DEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 
[Docket  No.  RM9S-1-003] 

Standards  for  Business  Practices  of 
Interstate  Natu  a!  Gas  Pipelines 

December  18,  1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission 

ACTION:  Proposed  rule;  Notice  of 

comment  schedule. 


SUMMARY:  The  Commission's  proposed 
rule  in  this  procp<=-ding  would  amend  its 
open  access  regu  ations  bv 
incorporating  by  reference  standards 
promulgated  bv  the  Gas  Industrv 
Standards  Board  (GISB).  A  staff" 
technical  conference  was  held  on 
Decembei  12  and  13.  1996,  to  discuss 
the  future  direction  of  GlSB's  electronic 
communication  -'andards  and  the 
possible  need  for  standards  in  disputed 
areas.  Comments  arf  requested  on  issues 
considered  at  that  technical  conference. 
DATES:  Comments  on  issues  considered 
at  the  technical  conference  are  due  on 
or  before  February'  21.  1997. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg.  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 
(202) 208-2294 

SUPPLEMENTARY  INFORMATION:  Notice  is 
given  that  comments  on  issues 
considered  at  the  technical  conference 
held  on  December  12  and  13,  1996.  are 
10  be  filed  by  February  21.  1997. 
Commenters  should  address  the  issues 
and  questions  identified  in  the  Notice  of 
Proposed  Rulemaking  '  as  the  subjects 
for  discussion  at  the  technical 
conference.  Further,  commenters  should 
address  the  issues  identified  bv  staff  at 
the  technical  conference,  including 
whether  it  is  important  for  the  creation 
of  an  efficient  interstate  pipelme  grid  to 
have  the  Commission  or  GISB  develop 
standards  in  the  disputed  areas,  whether 
there  are  policy  questions  that  the 
industry,  through  the  Gas  Industrv 
Standards  Board,  will  be  unable  to 
resolve  and  that  [ue  Commission  should 
resolve  to  permit  further  progress  in 
developing  standards  in  these  areas: 


'  Standards  For  Ba.sinp-^s  Practices  Of  Interstate 
Natural  Gas  Pif>eUnes,  No'.ice  of  Proposed 
Rulemaking.  61  FR  58790  (Nov    19.  1996),  77  FERC 
161.143  (Nov.  13.  1996i, 
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and,  if  there  are  such  policy  questions, 
how  and  why  they  should  be  resolved 
in  a  particular  manner. 

Commenters  are  encouraged  to  submit 
their  comments  electronically  and.  in 
particular,  are  encouraged  to  participate 
in  the  Commission's  pilot  project  using 
the  Internet  for  filing  comments. 
Comments  can  be  submitted  on 
computer  diskette  in  WordPerfect*  6.1 
or  lower  format  or  in  ASCII  format,  with 
the  name  of  the  filer  and  Docket  No. 
RM96-1-003  on  the  outside  of  the 
diskette.  Internet  comments  should  be 
submitted  through  Internet  E-Mail  to 
"comment. nTi@ferc.fed. us"  in  the 
following  format:  on  the  subject  line, 
specify  Docket  No.  RM96- 1-003:  in  the 
body  of  the  E-Mail  message,  specify  the 
name  of  the  filing  entity  and  the  name, 
telephone  number  and  E-Mail  address  of 
a  contact  person;  and  attach  the 
comment  in  WordPerfect*  6.1  or  lower 
format  or  in  ASCII  format  as  an 
attachment  to  the  E-Mail  message. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-378  Filed  1-7-97;  8:45  am) 

BILUNG  COOC  6717-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Miniyig  Reclamation 
and  Enforcement 

30  CFR  Part  902  \ 

[AK-005,  Amendment  kp.W] 

Alaska  Regulatory  PifkgVam 

AGENCY:  Office  of  Suridf  e  Mining 
Reclamation  and  Enfcrit^ment.  Interior. 

ACnON:  Proposed  rule,  public  comment 
period  and  opportunit>  for  public 
hearing  on  proposed  amendment. 


SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  arrd  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Alaska  regulatory 
program  (hereinafter,  the  "Alaska 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  revisions  to  and  additions  of 
rules  pertaining  to  self-bonding.  The 
amendment  is  intended  to  revise  the 
Alaska  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.s.t.,  February  7, 
1997.  If  requested  a  pubUc  hearing  on 
the  proposed  amendment  will  be  held 
on  February  3.  1997.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  m.s.t.,  January  22, 
1997. 


UMI 


ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  F. 
Fulton  at  the  address  listed  below. 

Copies  of  the  Alaska  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addre.sses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Denver  Field 
Division. 
James  F.  Fulton,  Chief,  Denver  Field 

Division,  Western  Regional 

Coordinating  Center.  Office  of  Surface 

Mining  Reclamation  and 

Enforcement,  1999  Broadway,  Suite 

3320.  Denver,  Colorado  80202. 
Bob  Loeffler,  Project  Manager,  Division 

of  Mining  and  Water  Management, 

Department  of  Natural  Resources, 

3601  C  Street,  Suite  800,  Anchorage, 

Alaska  99503-593,5. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Telephone:  (303)  844- 
1424. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Alaska  Program 

On  Man,;h  23.  1983,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Alaska  program.  General  background 
information  on  the  Alaska  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and 
conditions  of  approval  of  the  Alaska 
program  can  be  found  in  the  March  23, 
1983,  Federal  Register  (48  FR  12274). 
Subsequent  actions  concerning  Alaska's 
program  and  program  amendments  can 
be  found  at  30  CFR  902.15  and  902.16. 

II.  Proposed  Amendment 

By  letter  dated  December  12,  1996, 
Alaska  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (Amendment  number  V, 
administrative  record  No.  AK-F-1,  30 
U.S.C.  1201  et  seq.).  Alaska  submitted 
the  proposed  amendment  in  response  to 
required  program  amendments  at  30 
CFR  902.1fi(b)(l),  The  provisions  of  the 
Alaska  Administrative  Code  (AAC)  that 
Alaska  proposes  to  revise  and  add  are 
11  AAC  90.207(f)(3),  concerning 
requirements  for  self-bonds  and  11  AAC 
90.207(f)(8),  concerning  definitions  of 
specific  terms  used  for  self-bonding. 

Specifically,  Alaska  is  proposing  to 
revise  11  AAC  90.207(f)(3)  to  provide,  in 
pertinent  part,  that  the  Commissioner 
[of  Natural  Resources!  will,  in  the 
Commissioner's  discretion,  >  ccept  a 
written  guarantee  from  a  corporate 
guarantor  if  the  applicant  for  a  self-bond 
meets  certain  conditions,  including 

\ 
\ 


designating  and  maintaining  its  own 
agent  for  service  of  process  in  Alaska. 

Alaska  proposes  tne  addition  of  new 
language  at  11  AAC  90.207{(f)(8)  (A) 
through  (H)  to  provide  definitions  for 
the  terms  "self-bond,"  "current  assets," 
"current  liabilities,"  "fixed  assets," 
"liabilities,"  "net  worth,"  "parent 
corporation,"  and  "tangible  net  worth" 
as  follows: 

(A)  "self-bond"  means  an  indemnity 
agreement  in  a  sum  certain  executed  by  the 
applicant  or  by  the  applicant  and  any 
corporate  guarantor  and  made  payable  to  the 
regulatory  authority  with  or  without  a 
.separate  surety; 

(B)  "current  assets"  means  cash  or  other 
assets  or  resources  which  are  reasonable 
expected  to  be  converted  to  cash  or  sold  or 
consumed  within  one  year  or  within  the 
normal  operating  cycle  of  the  business; 

(C)  "current  liabilities"  means  obligations 
which  are  reasonably  expected  to  be  paid  or 
liquidated  within  one  year  or  within  the 
normal  operating  cycle  of  the  business; 

(D)  "fixed  assets"  means  plants  and 
equipment,  but  does  not  include  land  or  coal 
in  place; 

(E)  "liabilities"  means  obligations  to 
transfer  assets  or  provide  services  to  other 
entities  to  the  future  as  a  result  of  past 
transactions; 

(F)  "net  worth"  means  total  assets  minus 
total  liabilities  and  is  equivalent  to  owners' 
equity; 

(G)  "parent  corporation"  means  a 
corporation  which  owns  or  controls  the 
applicant;  and 

(H)  "tangible  net  worth"  means  net  worth 
minus  intangibles  such  as  good  will  and 
rights  to  patents  or  royalties. 

III.  Public  Conunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Alaska  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Denver  Field  Division, 
Western  Regional  Coordinating  Center, 
•  vyill  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.s.t.,  January  23, 1997.  Any  disabled 
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individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held.  Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  uTitten  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  mav 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary-  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

rV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  bv 
the  Office  of  Management  and  budget 
(OMB)  under  Executive  Order  12866 
(regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  bv 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 


730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory- 
programs  and  program  amendments 
submitted  by  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

3.  National  Environmental  Policv  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policv  Act  (42  U.S.C. 
4332(2)(C)) 

4  PnperM'ork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.]. 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the- Regulatory  Flexibilitv  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  vear 
on  any  >;ovemmental  entity  or  private 
sector. 

List  of  Subjects  in  30  CFR  Part  902 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  December  23.  1996. 

lames  F.  Fulton, 

Acting  Fegional  Din-ctor.  Western  Regional 
Coordinating  Center 

(FR  Doc.  97-302  Filed  1-7-97;  8:45  am] 

BILLING  CODE  4310-OS-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AH97 

Veterans  Education:  Submission  of 
School  Catalogs  to  State  Approving 
Agencies 

AGENCY:  Department  of  Veterans  .Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  educational  assistance  and 
educational  benefits  regulations  of  the 
Department  of  Veterans  Affairs  (VA). 
The  current  regulations  provide  that 
schools  must  submit  a  catalog  or 
bulletin  to  the  State  Approving  Agencv 
(SA.A)  when  seeking  approval  for 
courses  for  training  under  \'A- 
administered  edu<^tion  programs. 
Public  Law  102-568  removed  this 
requirement  for  elementarv-  and 
secondar\'  schools.  Accordingly,  VA 
intends  to  amend  the  regulations  to  state 
that  acfxedited  schools,  other  than 
elementarv  and  secondary-  schools,  as 
part  of  the  appi^val  process  must 
submit  catalog.*;  to  the  State  agencies 
that  approve  courses  for  training  under 
VA-administered  education  programs. 
The  purpose  of  this  document  is  to 
request  P.-^perwork  Reduction  AcA 
comments  concernin 
accredited  schools,  other  than 
elementary  and  secondary  schools, 
submit  a  cataiot;  or  bulletin  to  SAA.s 


f,  requirements  that 


DATES:  Conmients  on  this  collection  of 
information  should  he  submitted  must 
be  received  on  or  before  March  10.  1997. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs.  810 
Vermont  Ave..  .\'\V.  Room  1154, 
Washington.  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to    RIN  2900-.AH97'  .  A\\ 
v\Titten  com.ments  will  be  available  for 
public  inspection  in  the  Office  of 
Regulations  .Management.  Room  IISR. 
between  the  hours  of  8:0C  a.m.  and  430 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Sc  haeffer  Assistant  Director  for 
Policy  and  Program  Administration. 
Education  Ser\-ice  1225).  \'eterans 
Benefits  Administration.  Department  of 
X'eterans  Affairs,  810  Vermont  Avenue, 
N\V,  Washington,  DC  20420,  202-273- 
71H7 
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SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act  of  1995 

The  Office  of  Mar.diJement  and  Budget 
(0MB)  has  deternuned  that  the 
proposed  38  CFR  21.42=;3(d)(l)  would 
constitute  a  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520). 
AccordingK.  under  section  3507(d)  of 
the  .\ct  V,\  has  submitted  a  copy  of  this 
rulemaking  action  to  OMB  for  its  review 
of  the  collection  of  information. 

OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  V'A  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Comments  on  the  proposed  collection 
of  information  should  bo  submitted  to 
the  Office  of  Majiagement  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  Veteran.^  .Affairs.  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  2050.^,  with  copies 
mailed  or  hand-delivered  to:  Director. 
Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
810  Vermont  Ave.,  N'W,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  resDonse  to  "RIN  290'0-AHy7'. 

Title  Submission  of  School  Catalog  to 
State  Approving  Agency  (SAA). 

SumiTian,-  of  rollection  nf  information: 
The  provisions  of  the  proposed  38  CFR 
21.4253(d)(1)  would  restate  a  statutory 
requirement  (under  38  U.S.C.  3675(a)) 
which  provides  that  before  an  SAA  may 
approve  a  course  of  an  accredited 
educational  institution  (other  than  an 
elementary  or  secondary  school)  for 
training  under  VA-administered 
educational  assistance  programs  (VA 
training),  the  educational  institution 
must  submit  to  the  S.\A  certified  copies 
of  its  catalog  or  bulletin  containing  the 
school's  graduation  requirements: 
institution  policy  and  regulations 
containing  certain  information  relative 
to  standards  of  progress  required  of  the 
student,  institution  policy  and 
regulations  relating  to  student  conduct 
and  conditions  for  dismissal;  and  any 
attendance  standards,  if  enforced. 

Description  of  nee  J  for  information 
and  proposed  use  of  information:  V.\ 
contracts  with  agencies  ot  the  various 
State  governments  (SAAs)  to  approve 
courses  tor  VA  training.  The  catalogs  or 
bulletins  referred  to  in  thi-^  rulemaking 
are  required  by  38  U.S  C.  3675(a)  to  be 
submitted  to  the  SAAs.  not  to  VA. 
Hence.  VA  is  not  the  primary  user  of  the 
information,  except  in  those  rare 
instances  where,  under  38  U.S.C.  3671, 
VA  is  acting  as  an  SA.>\  The  SAAs  use 


the  information  contained  in  the  \ 

catalogs  to  help  determine  whether  the 
educational  institution's  courses  may  be 
approved  for  VA  training. 

Description  of  likely  respondents: 
Accredited  educational  institutions 
(other  than  elementary  and  secondary 
schools)  applying  to  SA.As  for  approval 
of  the  institutions'  courses  for  VA 
training. 

Estimated  number  of  respondents: 
5.990. 

Estimated  frequency  of  responses 
Annually.  Generally,  the  SA^As  collect 
this  information  when  an  educational 
institution  applies  for  approval  of  a  new 
course  of  study.  Essentially,  educational 
institutions  develop  new  courses  of 
study  for  which  they  seek  approval  with 
enough  frequency  so  that  the  SAAs 
collect  each  new  catalog  the  educational 
institutions  may  issue.  This  generally 
means  a  collection  annually  or  less 
frequently,  depending  on  the  nature  of 
the  educational  institution  applying  for 
course  approval. 

Estimated  total  annual  reporting  and 
recordkeeping  burden- 1,497.5  hours. 
VA  estimates  that  there  would  be  no 
additional  recordkeeping  burden 
imposed.  Educational  institutions 
would  develop  (.atalogs  or  bulletins  and 
would  develop  written  policies  and 
requirements  concerning  the  matters 
required  to  be  included  in  the  catalogs 
and  bulletins  even  if  the  statutory 
requirements  restated  in  the  proposed 
rule  did  not  exist. 

Estimated  annual  burden  per 
collection:  V*  hour. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  u.sefulness, 
and  clarity  of  the  information  to  be 

c  ollected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  proposed  rule  between 


30  and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
puhlication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulations. 

Regulatory  Flexibility  Act 

The  Secretary-  of  Veterans  Affairs 
certifies  that  the  adoption  of  this 
proposed  ru'e  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
the\  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612' 
Although  it  is  possible  that  a  small 
entity  could  be  subject  to  this 
rulemaking,  all  schools  prepare  a 
catalog  or  bulletin  that  would  meet  the 
requirements  of  this  rulemaking. 
Consequently,  there  would  be  no 
significant  economic  impact  on  small 
entities  from  this  rulemaking 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  proposed  rule  are 
64.117.  64.120.  and  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights, 
Claims.  Colleges  and  universities, 
Conflict  of  interests.  Defense 
Department,  Education,  Employment. 
Grant  programs — education,  Grant 
programs — veterans.  Health  care.  Loan 
programs — education,  Loan  progrsms- 
veterans  Manpower  training  prog.'ams. 
Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and  \ 
transportation  expenses.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  October  24,  1936. 
(esse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  Zl.  subpart  D  is\ 
amended  as  set  forth  below.  \ 

PART  21— VOCATIONAL  1 

REHABILITATION  AND  EDUCATION 

Subpart  D — Administration  of 
Educational  Assistance  Programs 

1.  The  authority  citation  for  part  21, 
subpart  D  continues  to  read  as  follows: 

Authority;  10  U  S.C.  1606;  38  V  SC. 
501(a).  chs.  30,  32,  34,  35.  36.  unless 
otherwise  noted. 

2.  In  §  21.4253.  paragraph  (d)ll)  is 
revised  to  read  as  follows: 


UMI 
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§  21 .4253    Accredited  courses. 

•        *         •        »        * 

[d)  School  qualification.  *  •   * 

(1)  The  institution  (other  than  an 
elementary  or  secondary  school)  has 
submitted  to  the  State  approving  agency 
copies  of  its  catalog  or  bulletin  which 
are  certified  as  true  and  correct  in 
content  and  policy  by  an  authorized 
representative,  and  the  publication 
shall: 

(i)  State  with  specificity  the 
requirements  of  die  institution  with 
respect  to  graduation; 

(ii)  Include  institution  policy  and 
regulations  relative  to  standards  of 
progress  required  of  the  student  by  the 
institution  (this  policy  will  define  the 
grading  system  of  the  institution,  the 
minimum  grades  considered 
satisfactory,  conditions  for  interruption 
for  unsatisfactory  grades  or  progress,  a 
description  of  the  probationary  period, 
if  any,  allowed  by  the  institution, 
conditions  of  reentrance  for  those 
students  dismissed  for  unsatisfactory 
progress,  and  a  statement  regarding 
progress  records  kept  by  the  institution 
and  furnished  the  student); 

(iii)  Include  institution  policy  and 
regulations  relating  to  student  conduct 
and  conditions  for  dismissal  for 
unsatisfactory  conduct;  and 

(iv)  Include  any  attendance  standards 
of  the  institution  if  the  institution  has 
and  enforces  such  standards. 

(Authority.  38  U.S.C.  3675(a).  3676(b)) 
***** 

[FR  Doc.  97-355  Filed  1-7-97;  8:45  am) 

BILUNG  CODE  832(M>1-P 


DEPARTME^fr  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  96-65;  Notice  2] 

RIN2127-AG58 

Federal  Motor  Vehicle  Safety 
Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  initiates 
rulemaking  based  upon  oral 
presentations  at  the  agency's  public 
meetings  and  written  comments 
received  on  the  appropriate 
classification  and  safety  regulations  for 
golf  carts  and  other  small,  light-weight 
vehicles  that  are  capable  of  being  driven 
on  the  public  roads.  In  response  to  these 
comments,  NHTSA  proposes  that  a  new 


category  of  motor  vehicle  be  established, 
called  "low-speed  vehicle."  A  low- 
speed  vehicle  (LSV)  would  be  any  motor 
vehicle,  other  than  a  motorcycle,  whose 
top  speed  does  not  exceed  25  mph. 
Under  a  proposed  new  standard. 
Federal  Motor  Vehicle  Safety  Standard 
No.  100,  LSVs  would  be  equipped  with 
certain  basic  items  of  motor  vehicle 
safety  equipment,  such  as  seat  belts,  in 
heu  of  complying  with  the  Federal 
motor  vehicle  safety  and  bumper 
standards  that  would  apply  if  the 
vehicles  were  categorized  according  to 
existing  vehicle  tj^pes.  LSVs  would  also 
have  a  label  warning  against  driving 
them  at  speeds  that  exceed  25  mph.  A 
"golf  cart",  a  vehicle  that  is  used  to 
carry  golfers  on  golf  courses  and  that 
has  a  top  speed  of  15  mph  or  less, 
would  not  be  considtred  a  motor 
vehicle,  consistent  with  the  agency's 
past  interpretations.  A  "golf  car",  a 
vehicle  that  is  used  to  carry  golfers  on 
golf  courses  and  that  has  a  top  speed 
that  exceeds  15  mph.  but  does  not 
exceed  25  mph,  would  be  a  motor 
vehicle  and  required  to  comply  with 
Standard  No.  100.  This  rulemaking 
action  is  intended  to  supersede  the 
agency's  past  interpretations  excluding 
from  regulation  motor  vehicles  with  a 
distinctive  configuration  and  a  top 
speed  of  not  more  than  20  mph,  and  to 
bring  all  such  vehicles  under  the 
statutory  requirements  to  notify'  and 
remedv  safety  related  defects,  and  when 
effective,  noncompliances  with 
Standard  No.  100. 

DATES:  Comments  are  due  February  24, 
1997. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  96-65:  Notice  2,  and  be 
submitted  to  Docket  Section,  National 
Highway  Traffic  Safety  Administration. 
Room  5109,  400  7th  Street,  SVV. 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Z. 
Tavlor  Vinson.  OfBce  of  Chief  Counsel. 
NHTSA,  Room  5219,  400  7th  Street. 
S\V,  Washington.  DC  20590  (telephone 
202-366-5263). 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  order  to  afford  the  reader  a  full 
understanding  of  the  agency's  tentative 
decision,  this  notice  will  repeat,  rather 
than  refer  the  reader  to,  much  of  the 
discussion  that  appeared  in  Notice  1, 
published  at  61  FR  30848  on  June  18, 
1996. 

As  discussed  below  in  greater  detail, 
vehicles  such  as  golf  carts  have  not  been 
regulated  by  NHTSA  because  thev  were 
not  considered  to  be  manufactured  for 
use  on  the  public  roads.  Even  when  a 
vehicle  is  being  used  on  the  roads. 


NHTSA  has  not  regulated  if  it  had  an 
unusual  configuration,  and  if  it  had  a 
top  speed  of  20  mph  or  less.  However, 
the  agency  has  become  aware  that  the 
design  and  use  of  some  of  these  vehicles 
are  evolving  in  previously  unanticipated 
ways.  .Mthough  golf  carts  have 
traditionally  been  limited  in  their 
operations  to  golf  courses,  some  states 
have  taken  legislative  actions  that 
permit  the  use  of  golf  carts  on  some 
public  roads  at  sfieeds  up  to  25  mph.  In 
addition,  there  appears  to  be  a  growing 
interest  worldwide  in  small  vehicles  of 
unconventional  configurations  that  are 
capable  of  exceeding  20  mph,  and  that 
are  intended  for  on-road  use  as  city  or 
commuter  cars.  While  some  of  these 
vehicles  do  not  resemble  very  small 
passenger  cars,  neither  do  they  resemble 
the  traditional  golf  cart, 

The  agency  oecided  to  review  its 
historical  position  in  light  of  these 
changing  circumstances.  To  aid  it  in  its 
review,  NHTSA  established  Docket  No. 
96-65  and  held  two  public  meetings  to 
receive  the  comments  of  manufacturers 
and  use.'s  of  these  vehicles,  local  elected 
and  law  enforcement  officials,  public 
intere.st  groups,  and  other  interested 
persons,  on  safety  and  regulatory  issues 
affecting  golf  carts  and  other  light- 
weight limited-speed  vehicles.  The  first 
meeting  was  held  in  Palm  Desert. 
California,  on  )u!y  18,  1996.  The  second 
meeting  took  place  on  July  25,  1996.  at 
.N'HTSA  headquart.ers  in  Washington, 
D.C,  Written  comments  were  requested 
to  be  submitted  by  August  8,  1996. 

II.  Legal  Considerations 

A.  Federal  Lav> 

Title  49  use.  Chapter  301  grants 
NHTSA  regulatory  authority  over 
"motor  vehicles.  "  All  "motor  vehicles" 
are  subject  to  the  Federal  motor  vehicle 
safety  standards  promulgated  by 
NHTSA  pursuant  to  49  U.S.C.  30111. 
and  to  the  notification  and  remedv 
provisions  of  49  U.S.C.  30118-30121 
Those  provisions  must  be  followed  in 
the  event  a  motor  vehicle  is  determined 
to  fail  to  comply  with  a  safety  standard. 
or  incorporates  a  safety  related  defec:1.  A 
"motor  vehicle"  is  defined  as  a  vehicle 
"manufactured  primarily  for  use  on  the 
public  streets,  roads,  and  highwavs" 
(Sec.  30102(a)(6))  The  agency  s 
interpretations  of  the  definition  have 
centered  on  the  meaning  of  the  word 
"primarily"  The  agency  has  generally 
interpreted  "primarily    fo  mean  that  a 
significant  portion  of  a  vehicle's  use 
must  be  on  the  public  roads  in  order  for 
the  vehicle  to  l>e  considered  to  be  a 
motor  vehicle. 

NHTSA  s  principal  interpretation  of 
the  definition  of  "motor  vehicle"  dates 
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from  1969,  and  addressed  the  status  of 
mini-bikes.  NHTSA  said  that  the 
capability  of  a  vehicle  to  be  operated  on 
the  public  roads  would  be  an  important 
criterion  in  determining  whether  it  was 
a  "motor  vehicle",  but  that  test  would 
not  be  reached  if  there  were  clear 
evidence  as  a  practical  matter  that  the 
vehicle  was  not  being  used  on  the 
public  roads.  In  NHTS.A's  view,  "in  the 
case  of  self-propelled  riding  mowers, 
golf  carts,  and  many  other  similar  self- 
propelled  vehicles,  such  clear  evidence 
exists."  Thus,  since  1969,  the  agency 
has  declined  to  regulate  golf  carts  since 
they  were  not  being  operated  on  the 
public  roads. 

The  agency's  interpretations  have  also 
excluded  from  regulation  motor  vehicles 
that  had  'abnormal"  configurations  and 
a  top  speed  of  20  miles  per  hour  or  less. 
As  an  example,  NHTSA  informed 
Trans2  Corporation  in  1994  that  its 
"low-speed  electric  vehicle  "  intended 
for  use  in  residential  communities, 
university  campuses,  and  industrial 
complexes  was  not  a  "motor  vehicle" 
because  it  had  a  top  speed  of  20  mph 
and  unusual  body  features  that  made  it 
readily  distinguishable  from  other 
"motor  vehicles."  These  features 
included  an  oval-shaped  passenger 
compartment,  taillamps  built  into 
headrests,  and  a  configuration  the 
approximate  size  and  height  of  a  golf 
cart.  On  the  other  hand,  m  1995, 
NHTSA  informed  Goodlife  Motors 
Corporation  that  its  "super  golf  car"  was 
a  motor  vehicle  because  it  had  a  top 
speed  of  29  mph  and  its  configuration 
resembled  that  of  a  prototype 
Volkswagen  passenger  car. 

NHTSA  is  aware  that  several 
companies  want  to  manufacture  small 
battery-powered  vehicles  for  use  on  the 
public  roads  which  they  call 
"Neighborhood  Electric  Vehicles" 
("NEV").  The  configuration  of  a  NEV 
may  or  may  not  be  "abnormal",  and  its 
top  speed  may  be  as  high  as  35  mph. 
Any  vehicle  with  a  top  speed  over  20 
mph  is  a  "motor  vehicle"  under 
NHTSA's  existing  interpretations, 
regardless  of  its  configuration.  As  such, 
a  NEV  would  have  to  comply  with  all 
Federal  vehicle  safety  standards  that 
apply  to  heavier  and  faster  passenger 
cars.  Whether  conformance  of  NTVs 
with  these  standards  is  reasonable, 
practicable  and  appropriate  is  an  issue 
that  NHTSA  must  consider. 

B.  State  Laws 

1.  California 

a.  Definitions  of  "Motor  Vehicle"  and 

"Golf  Cart" 

Since  1959,  the  California  Vehicle 
Code  ("CVC")  has  defined  a  motor 


vehicle  as  any  'vehicle  which  is  self- 
propelled"  (CVC  Sec.  415).  California 
defines  a  golf  cart  as  "a  motor  vehicle 
having  not  less  than  three  wheels  in 
contact  with  the  ground,  having  an 
unladen  weight  less  than  1,300  pounds 
which  is  designed  to  be  and  is  operated 
at  not  more  than  25  miles  per  hour  and 
designed  to  carry  golf  equipment  and 
not  more  than  two  persons,  including 
the  driver"  (CVC  Sec.  345). 

b.  1994  Cal  SB  2610  and  1995  Cal  AB 
110 

In  1992.  California  amended  its 
Streets  and  Highway  Code  ("CSHC")  to 
establish  a  Golf  Cart  Transportation 
Pilot  Program  for  the  City  of  Palm  Desert 
(CSHC  Sees.  1930-37).  The  1992  law 
was  replaced  in  1994  by  SB  2610  which 
added  Chapter  6.  CSHC,  to  establish  a 
"Golf  Cart  Transportation  Plan" 
applicable  to  the  City  of  Pahn  Desert 
and  the  City  of  Roseville. 

Chapter  6  was  amended  in  1995  by 
AB  110  to  apply  to  any  city  or  county 
in  California.  Chapter  6,  as  amended  by 
AB  110,  allows  local  jurisdictions  to 
establish  a  Crolf  Cart  Transportation  Plan 
area  in  which  golf  carts  are  permitted  to 
operate  on  "golf  cart  lanes",  defined  as 
'roadways*   *   *  shared  with 
pedestrians,  bicyclists,  and  other 
motorists  in  the  plan  area"  (CSHC 
1951).  Each  plan  must  include 
minimum  design  criteria  for  safety 
features  on  golf  carts.  Only  seat  belts 
and  covered  passenger  compartments 
are  specifically  required.  However,  the 
law  states  that  a  plan  "may  include" 
other  safety  features  such  as  headlamps, 
turn  signals,  mirrors,  stop  lamps,  and 
windshields. 

A  plan  under  the  California  law  must 
also  include  a  permit  process  for  golf 
carts  to  ensure  that  they  meet  the 
minimum  design  criteria,  and  golf  cart 
operators  meet  minimum  safety  criteria. 
At  a  minimum,  an  operator  must  have 
a  valid  California  driver's  license  and 
c:arry  a  minimum  amount  of  insurance. 

Lt  addition,  the  law  requires  a  plan  to 
allow  only  carts  equipped  with  the 
requisite  safety  equipment  to  be 
operated  on  "separated  golf  cart  lanes" 
identified  in  the  plan.  Lane  striping  on 
the  pavement  surface  is  sufficient  for  a 
lane  to  qualify  as  a  "separated  golf  cart 
lane."  Under  the  Palm  Desert  plan,  there 
are  two  types  of  on-road  lanes,  a  "Class 
11  Golf  Cart  I.ane"  for  use  only  by  golf 
carts  and  bicycles,  and  a  "Class  III  Golf 
Cart  Route"  for  shared  use  with 
automobile  traffic  at  speeds  up  to  25 
mph  (the  Route  is  identified  by  placing 
Golf  Cart  Route  signs  along  roadways). 

In  summary,  through  its  Vehicle  Code 
and  Streets  and  Highway  Code, 
Cahfomia  now  has  in  place  a  regulatory 


scheme  under  which  golf  carts  may  use 
"separated",  limited-speed  portions  of 
the  public  roads  at  speeds  up  to  25  mph 
when  equipped  with  the  safety  features 
required  by  local  authorities.  Under 
NHTSA's  existing  interpretation,  golf 
carts  and  other  vehicles  designed  for  use 
in  such  jurisdictions  that  are  capable  of 
operating  at  speeds  above  20  mph  in 
golf  cart  lanes  would  be  "motor 
vehicles",  subject  to  the  Federal  motor 
vehicle  safety  standards  that  apply  to 
heavier  and  faster  motor  vehicles. 
Moreover,  under  49  U.S.C.  30103(b), 
Federal  standards  would  preempt  the 
local  requirements  referred  to  in  the 
Cahfomia  statutes. 

The  evolution  in  the  use  of  golf  carts 
presents  a  number  of  policy  issues  that 
need  to  be  addressed.  This  notice 
proposes  to  resolve  those  issues. 

2.  Legislation  in  Other  States 

In  Arizona,  Senate  Bill  1298  was 
enacted  in  1996.  It  permits  NEVs  to  be 
operated  at  speeds  up  to  25  mph  on 
public  roads  with  posted  speeds  of  not 
more  than  35  mph.  The  law  does  not 
require  either  that  separated  lanes  be 
created  or  that  the  NEVs  be  operated  in 
those  lanes  only.  Florida  House  Bill 
1329,  which  has  passed  both  Houses  of 
the  Florida  Legislature,  would  also 
permit  increased  use  of  golf  carts  on 
public  roads. 

m.  Expression  of  Support  by  State 
Officials  and  Others 

During  the  spring  of  1996,  NHTSA 
received  letters  from  several  elected 
officials  in  California  asking  the  agency 
to  support  the  concept  of  golf  cart 
transportation  plans  and  the  use  of  golf 
carts  and  NEVs  at  speeds  up  to  25  mph 
on  public  roads.  The  agency  held  a 
public  meeting  in  Palm  Desert, 
California,  on  July  18,  1996,  to  hear  first 
hand  the  comments  of  interested 
persons.  NHTSA's  public  meeting  in 
Palm  Desert  provided  a  forum  for  the 
expression  of  views  by  local  officials 
responsible  for  the  implementation  of 
golf  cart  transportation  plans  and 
enforcement  of  traffic  and  safety  laws, 
as  well  as  by  residents  who  use  golf 
carts  pursuant  to  such  plans.  Earlier  in 
the  day,  with  the  assistance  of  the  City 
of  Palrn  Desert,  NHTSA  representatives 
were  able  to  make  an  on-site 
examination  of  the  practical  details  of 
an  actual  golf  cart  transportation  plan  in 
action.  Activities  included  operating 
golf  carts  on  designated  lanes  in  the 
plan  area,  crossing  intersections,  and 
mixing  with  the  local  traffic.  • 

After  the  second  public  meeting,  held 
at  NHTSA  headquarters  in  Washington 
on  July  25,  1996,  transcripts  of  both 
meetings  were  placed  in  Docket  No.  96- 
65. 
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IV.  Market  Forces 

Another  purpose  for  the  public 
meetings  was  for  NHTSA  to  achieve  a 
oetter  understanding  of  the  market  and 
the  vehicles  that  may  emerge  to  serve 
the  consumer  preferences  reflected  in 
the  legislative  developments  in 
California,  Arizona,  and  Florida. 

At  least  one  specialty  manufacturer, 
Bombardier,  Inc.  (Bombardier)  informed 
NHTSA  that  it  would  like  to  enter  the 
market  for  a  "new  and  growing  segment 
of  the  transportation  fleet:  low-powered 
electric  vehicles."'  It  has  developed  a 
NEV  with  a  top  speed  of  25  mph  for  this 
market,  and  believes  that  its  vehicle  will 
provide  a  low  cost,  low  speed,  zero 
emissions  mode  of  localized 
transportation  to  meet  the  special  needs 
of  retirees,  older  Americans  and  others 
living  in  gated  communities  for  travel 
within  their  community  or  for  limited 
activities  such  as  local  golfing  and  other 
recreation-related,  shopping,  or  short 
distance  trips. 

According  to  Bombardier,  municipal 
governments  endorse  the  concept  as  a 
way  of  helping  them  meet  Clean  Air  Act 
mandates  for  National  Ambient  Air 
Quality  Standards  by  eliminating  the 
polluting  effects  of  short  distance 
automobile  trips. 

Bombardier  has  asked  NHTSA  for  an 
interpretation  that  the  NEV  it  wishes  to 
manufacture  and  market  in  these 
communities  is  not  a  "motor  vehicle" 
for  purposes  of  the  Federal  motor 
vehicle  safety  standards.  Bombardiers 
request  was  premised  on  the  agencv's 
concluding  that  the  NEV  has  an 
abnormal  configuration  and  deciding  to 
raise  the  maximum  speed  criterion  from 
20  mph  to  25  mph. 

V.  Comments  Requested  by  NHTSA 

It  is  in  the  context  discussed  above 
that  NHTSA  has  reexamined  its  current 
interpretation  of  "motor  vehicle"  to 
determine  the  reasonable  and 
appropriate  treatment  of  golf  carts, 
NEVs,  and  other  low-speed  vehicles 
under  Federal  law.  In  Notice  No.  1, 
NHTSA  invited  comments  on  the 
following  issues  to  be  discussed  at  the 
public  meetings  and  to  be  submitted  to 
the  docket: 

1.  Current  and  anticipated  state  and 
municipal  regulations,  including 
infrastructure  requirements,  relating  to 
the  use  of  public  roads  by  golf  carts  or 
NEVs  at  speeds  between  20  and  35  mph. 

2.  The  text  of  any  existing  or  proposed 
state  or  local  safety  standards  applicable 
to  golf  carts,  NEVs,  and  other  low-speed 
vehicles. 

3.  The  views  of  owners  and  users  of 
golf  carts,  NEVs,  and  other  low-speed 
vehicles. 


4.  Any  data  relating  to  on-road  safety 
of  golf  carts,  NEVs.  and  other  low-speed 
vehicles. 

5.  The  views  of  law  enforcement, 
safety,  and  health  officials  concerning 
the  on-road  use  of  golf  carts.  NEVs,  or 
other  low-speed  at  various  speeds 

6.  The  views  of  manufacturers  of  golf 
carts.  NEVs,  and  other  low-speed 
vehicles  as  to  the  burdens  of  compliance 
with  Federal  motor  vehicle  safety 
standards  and  other  regulations. 

~ .  The  views  of  conmienters  as  to 
safety  and  bumper  standards  that  would 
be  reasonable,  practicable,  and 
appropriate  for  golf  carts.  NEVs.  and 
other  low-speed  vehicles. 

R.  The  views  of  state  and  local 
officials  as  to  Federal  regulation  of  golf 
carts,  NEVs.  and  other  low-speed 
vehicles. 

9.  The  views  of  other  affected 
associations,  advocacy  groups,  business 
entities  and  individuals. 

VI.  Analysis  and  Discussion  of 
Comments 

Oral  presentations  were  made  in  Palm 
Desert,  in  the  following  order  bv  the 
persons  indicated:  Rov  Wilson 
(Riverside  County  Board  of 
Supervisors),  Ramon  Diaz  (Palm  Desert 
city  manager).  Commander  Steven 
Bloomquist  (Palm  Desert  Section. 
Riverside  County  Sheriffs  Office),  Kim 
Estock  (district  manager  for 
Assemblyman  Jim  Battin).  Bob  Stranger 
(regional  manager,  California  Edison). 
David  Bentler  (electric  transportation 
project  manager,  Arizona  Public  Service 
Economic  and  Communitv 
Development).  Steve  Pohle  (president. 
Golf  Cars  Ltd.).  Mark  Boutin  (vice 
president  of  market  development. 
Bombardier).  Gus  Gonzalez  (golf  cart 
owner),  Lisa  Constande  (environmental 
conservation  manager.  Citv  of  Palm 
Desert),  Betty  Carapellese  (resident  of 
Palm  Desert),  and  James  Thomas  (vice- 
president  of  sales  and  marketing,  Trans2 
Corporation),  who  also  spoke  in 
Washington. 

In  addition  to  Mr.  Thomas, 
presentations  were  made  at  the 
Washington  meeting  by  Fred  L.  Somers. 
Jr.  (general  counsel.  National  Golf  Cars 
Manufacturers  Association  (NGCM.^)), 
Karen  Strickland  (Department  of  Motor 
Vehicles,  State  of  Arizona),  Bonnie 
Singer  (consultant).  Lou  Finch 
(president  of  Electric  Vehicle  Systems 
Corporation,  a  prospective  manufacturer 
of  vehicles  for  the  mobility  impaired), 
and  David  Snyder  (American  Insurance 
Association). 

Written  comments  were  received  from 
Rep.  Sonny  Bono.  and.  in  the  order 
received,  from  Lois  Wolk  (mayor,  City  of 
Davis),  J.  Douglass  Lynn  (Lvnn  & 


Associates  with  a  subsequent 
submission  as  well.  Bombardier.  Dr. 
Tim  Lynch  (Diret:tor.  Center  for 
Economic  Forecasting  and  Analysis, 
Institute  for  Science  and  Public  .affairs. 
Florida  State  Universitv).  the  Citv  of 
Palm  Desert.  Richard  S".  Kellev 
(president.  Southern  California 
Association  of  Governments,  two 
comments  by  Mr  Thomas  of  Trans2 
Corporation,  Jim  Douglas  (assistant 
director.  Motor  Vehicle  Division. 
Arizona  Department  of  Transportation, 
the  written  remarks  of  Mr.  Somers. 
several  video  tapes.  Dr.  James  M.  Lents 
(executive  officer.  South  Coast  Air 
Quality  Management  District).  George 
Boal  (resident  of  Palm  Desert).  Marilyn 
D.  McLaughlin  (resident  of  Palm 
Desert),  David  Guthrie  (deputv  director, 
Arizona  Department  of  Commerce. 
Harrv  C.  Gough  (automotive  engineering 
professional  specialist,  Connecticut 
Department  of  Motor  Vehicles),  Paul 
and  Jacklyn  Schlagheck  (residents  o! 
Lady  Lake,  Florida),  Dr.  Gerald 
Donaldson  (senior  research  director. 
Advocates  for  Highway  and  Auto  Safety 
("Advocates")).  lim  Prentice  (resident  of 
Port  St,  Lucie,  Florida),  Paul  Jackson 
Rice,  Esq.  (Arent  Fox  Kintner  Plotkin  & 
Kahn).  Sheriff  Ralph  E.  Ogden  of  Yuma. 
Arizona.  Lawrence  Lingbloom  (Sierra 
Club  California),  Cynthia  Kelly.  Esq., 
(government  relations  counsel.  Golf 
Course  Superintendents  .'\ssociation  of 
America),  the  Board  of  Directors  of  the 
Palm  Desert  Country  Club  Association. 
Gerald  W.  ("Wallv"')  Powell  (reliabilitv 
engineer.  EZGO  Textron  ( "EZGO")).  Bob 
Doyle  (a.ssistant  sheriff,  patrol  and 
investigations  division.  Riverside 
County  Sheriffs  Office).  Wayne  Balmer 
(community  development  director. 
Mesa,  Arizona),  and  Mar\in  B.  Jaques 
(vice  president  special  protects, 
Ransomes  American  Corporation 
("Cushman"),  the  manufacturer  of 
Cushman  utility  vehicles. 

The  commenters  thus  included 
representatives  ot  state  and  local 
governments  including  law  enforcement 
officials,  manufacturers  and  users  of 
NEVs  and  golf  carts,  representatives  of 
utilities,  a  public  interest  group,  and 
other  interested  persons  NHTSA 
therefore  considers  that  the  public  and 
private  interests  that  would  be  affected 
by  its  decision  were  fairly  and  fullv 
represented,  and  that  its  tentative 
decision  in  this  matter  is  consistent 
with  the  comment.s  received  and  with 
motor  vehicle  safety 

NHTSA  s  Dot;ket  Room  has  assigned  a 
number  to  each  comment   For  example, 
the  first  (  omment  is  denoted  "96-6.5- 
NOl-001  "  For  simplicity,  in  discussing 
specific  submissions,  this  notice  uses 
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only  the  last  three  digits  to  identify  the 
comment,  i.e..  "001." 

In  brief,  the  political  authorities  and 
the  public  supported  electric  golf  carts 
and  NEVs  as  addressing  the  public 
interest  in  a  cleaner  environment  (see, 
for  example,  comments  by  the  City  of 
Palm  Desert,  005).  Users  noted 
approvingly  the  mobility  that  is  afforded 
by  the  ability  to  use  golf  carts  and  NEVs 
on  the  public  roads  as  an  alternative  to 
the  passenger  car  for  short  in-town  trips 
(see.  for  example,  comments  by  Paul 
and  Jacklyn  Schlagheck.  020).  These 
groups  testified  to  the  absence  of  any 
on-road  safety  problems  to  date 
involving  golf  carts  and  opposed  any 
regulation  by  NHTSA  that  would  curtail 
driving  them  on  the  public  roads,  or  that 
would  increase  their  costs.  Golf  cart 
manufacturers  objected  to  the  pos.sible 
classification  their  products  as  "motor 
vehicles"  and  wished  to  remain  free  of 
Federal  regulation. 

After  having  reviewed  these 
comments,  the  agency  has  reached  the 
tentative  decisions  discussed  below. 

A.  Exclusions  of  Motor  Vehicles  From 
Regulation  Based  on  Existing 
Configuration  and  Speed  Tests  Are  no 
Longer  Viable 

Dr.  Lents  asked  N'HTSA  to  "recognize 
that  a  major  revolution  in  transportation 
is  occurring  with  the  increasing 
commercialization  of  zero  emission 
vehicles."  (015).  Realizing  that 
resolution  of  the  issues  would  have 
ramifications  beyond  Bombardier  and 
California,  NHTSA  de<:ided  to  begin  its 
deliberative  process  by  reviewing  its 
current  interpretative  posture. 

Under  these  interpretations,  vehicles 
that  clearly  were  "motor  vehicles" 
manufactured  for  on-road  use  were 
nonetheless  excused  from  compliance 
with  the  agency's  regulations  if  they  had 
an  abnormal  configuration  and  if  their 
top  speed  did  not  exceed  20  mph. 
Because  of  the  increase  in  severity  of 
motor  vehicle  crashes  that  occur  at  25 
mph  compared  with  those  that  occur  at 
20  mph.  NHTSA  never  considered  it  a 
viable  option  to  raise  the  definitional 
criterion  to  the  higher  speed  as 
Bombardier  requested.  Advocates,  in 
fact,  asked  that  the  speed  be  lowered  to 
15  mph  (021). 

In  tne  agency's  opinion,  the  test  of 
whether  a  particular  configuration  is 
"abnormal"  has  evolved  to  the  point  at 
which  its  results  are  arbitrary  and 
subjective.  It  was  initially  applied  to 
vehicles  such  as  street  sweepers  whose 
unusual  configuration,  in  conjunction 
with  their  large  size,  enabled  drivers  of 
other  vehicles  to  spot  them  at  a  distance 
in  traffic.  Over  the  years,  the  agency's 
interpretations  have  come  simply  to 


inquire  whether  a  vehicle  has  an 
unusual  configuration  without  regard  to 
the  bottomline  significance  of  that 
configuration,  i.e.,  whether  the  vehicle 
could  be  readily  spotted  at  a  distance  in 
traffic.  The  extent  of  the  evolution  is 
illustrated  by  conclusions  in  some 
recent  interpretations  that  various  small 
vehicles  met  the  configuration/speed 
criteria,  notwithstanding  that  the 
vehicles  were  so  small  that  they  could 
not  in  fac:t  be  readily  seen  in 
approaching  or  preceding  traffic. 
Further,  perceptions  of  "abnormality" 
are  subject  to  change  in  time  as  the 
shapes  of  motor  vehicles  evolve  to  more 
aerodynamic  forms.  In  addition,  upon 
reexamination,  the  basis  for  the  criterion 
of  a  top  speed  of  20  mph  was  unclear. 
As  Lynn  asked,  why  not  19  or  21?  (002). 
For  these  reasons,  the  agency  has 
tentatively  decided  that  the  existing 
tests  should  no  longer  be  followed. 

Instead,  the  agency  believes  it  should 
follow  and  apply  the  statutory 
definition  of  "motor  vehicle"  with  no 
embellishments.  Thus,  the  only 
question  to  answer  would  be  whether  a 
vehicle  is  manufactured  primarily  for 
use  on  the  public  streets,  roads,  and 
highways.  If  the  answer  is  "yes,"  then 
the  vehicle  in  question  is  a  motor 
vehicle  subject  to  NHTSA's  jurisdiction, 
regardless  of  speed  and  configuration. 
NHTSA  intends  this  policy  to  apply  to 
vehicle  types  previously  excluded  on 
the  basis  of  their  configuration  and 
speed.  However,  with  respect  to 
individual  motor  vehicles,  it  would 
apply  to  only  those  manufactured  on  or 
after  the  effective  date  of  a  final  rule  in 
this  rulemaking  proceeding. 

NHTSA  wishes  to  assure 
manufacturers  of  off-road  vehicles  that 
the  basic  legal  test  of  whether  a 
motorized  vehicle  is  a  "motor  vehicle" 
has  never  been  at  issue  in  these 
proceedings.  If  a  vehicle  is  not 
manufactured  primarily  for  use  on  the 
public  streets,  roads,  and  highways,  it  is 
not  a  'motor  vehicle".  Under  this  test, 
the  agency  has  given  opinions,  for 
example,  that  a  vehicle  whose  use  of  the 
public  roads  is  occasioned  only  by  the 
infrequent  need  to  travel  from  one  off- 
road  site  to  another  is  not  a  "motor 
vehicle."  Other  examples  of  vehicles 
that  are  not  regarded  "motor  vehicles" 
because  of  the  lack  of  public  road  use 
are  airport  crash  and  rescue  vehicles, 
buses  used  to  transport  passengers  from 
parking  lots  to  air  terminals,  and  small 
utility  vehicles  used  in  plants  and  for 
grounds  maintenance  on  private 
property  regardless  of  their  top  speed. 
This  line  of  interpretations  remains  in 
effect  and  is  not  affected  by  the  agency's 
contemplated  abandonment  of  its 


exclusionary  interpretations  based  on 
speed  and  configuration. 

After  reaching  this  decision,  the 
agency  proceeded  to  the  issues  of 
classification  and  regulations  that  might 
be  appropriate  for  NEVs,  on-road  golf 
carts,  and  other  small  vehicles. 

B.  Motor  Vehicles  With  a  Top  Speed  of 
25  mph  or  Less  Should  be  Classified  as 
"Low-Speed  Vehicles"  (LSVs) 

If  the  agency  ceases  to  exclude 
vehicles  based  on  their  configuration 
and  speed,  vehicles  previously  excluded 
on  those  bases  would,  without  further 
regulatory  action,  be  treated  as  motor 
vehicles  and  classified  according  to  the 
agency's  existing  definitions  for  vehicle 
types,  such  as  "passenger  car"  and 
"truck."  This  raises  the  question  of 
whether  the  Federal  motor  vehicle 
safety  standards  applicable  to  these 
categories  of  vehicles  would  also  be 
suitable  for  vehicles  previously 
excluded  from  them  on  the  basis  of  their 
configuration  and  speed.  Sheriff  Ogden 
commented  that  it  would  be  in  the  best 
interests  of  law  enforcement  to  classify 
NEVs  as  automobiles  (i.e.,  passenger 
cars)  and  that  they  be  made  to  comply 
with  the  same  criteria  as  automobiles 
(026).  But  it  is  apparent  to  NHTSA  that 
requests  for  an  expansion  of  the 
exclusionary  interpretation  would  not 
have  been  made  in  the  first  instance  if 
golf  carts  and  NEVs  as  currently 
designed  for  production  were  able  to  be 
readily  conformed  in  a  practicable 
manner  to  the  full  range  of  Federal 
safety  standards. 

NHTSA  gathered  some  data  on  small 
motor  vehicles  manufactured  in  other 
countries,  specifically  Japan  and  France, 
in  order  to  determine  how  other 
countries  classify  and  regulate  small 
vehicles.  In  Japan,  "kei"  class  cars  must 
be  no  wider  than  1400  mm 
(approximately  4.6  feet),  and  no  longer 
than  3300  mm  (approximately  11  feet). 
These  dimensions  are  similar  to  those  of 
the  Trans2,  which  is  4.5  feet  wide  and 
11.75  feet  long.  To  qualify  for  the  "kei" 
class,  gasoline-powered  engines  must 
not  have  a  displacement  greater  than 
660  cc.  In  the  limited  time  available, 
NHTSA  has  been  unable  to  determine 
whether  there  was  a  speed  limitation  on 
"kei"  class  cars,  or  how  or  even  if  these 
vehicles  are  regulated  by  the  Japanese 
government. 

According  to  the  January  1997  issue 
of  the  American  magazine 
"Automobile ',  there  are  two  similar 
vehicle  classes  in  France.  The  first  is 
"Voitures  sans  Permis"  (VSP),  allowed 
to  be  operated  without  a  driver's 
license,  and  the  second,  "Tricycles  et 
Quadricycles  a  Moteur"  (TOM),  slightly 
larger  and  faster  cars  that  may  be  driven 
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by  persons  with  a  partial  permit. 
NHTSA  understands  that  approximately 
9.000  VSPs  and  1 .000  TOMs  are  sold 
each  year  in  Europe,  and  that  there  are 
more  than  100.000  of  them  in  operation. 
Data  gathered  on  seven  current  vehicles 
indicates  that  they  are  similar  in  size  to 
the  "kei"  class,  with  displacement  of 
their  one  or  two-cylinder  engines 
ranging  from  315  cc  to  505  cc.  Five  VSP 
vehicles  had  an  apparent  top  speed  of 
45  kph  (approximately  27  mph, 
reflecting  a  legal  limit  of  28  mph)  and 
two  TOMs.  75  kph  (45  mph.  reflecting 
a  legal  limit  of  47  mph)  \'SPs  are  two- 
seater  cars  whose  drivers  must  not  be 
younger  than  14  years;  TOMs  are 
designed  to  carry  four,  and  must  not  be 
driven  by  a  person  younger  than  16.  It 
was  not  possible  to  determine  in  the 
time  available  whether  France  requires 
compliance  with  anv  safetv 
requirements,  though  basic  safetv 
equipment  such  as  lights,  mirrors,  and 
wipers  were  visible  in  photographs  of 
these  cars.  NHTSA  notes  that  all  the 
Japanese  and  French  cars  considered 
resemble  conventional  passenger  cars, 
albeit  much  smaller,  while  NEVs  and 
golf  carts  do  not.  Thus,  if  thev  are 
subject  to  some  foreign  regulations, 
those  regulations  might  not  be 
appropriate  and  practicable  for  small 
vehicles  of  the  less  conventional  types 
anticipated  to  be  on  the  American 
market  in  the  near  future. 

Seeking  to  draw  a  distinction  between 
golf  carts  and  NEVs.  that  is  to  say. 
between  off-road  and  on-road  small 
vehicles.  Somers  of  NGCMA  asked  that 
NHTSA  create  a  separate  categories  for 
golf  carts  and  NEVs  (010).  as  did  Powell 
of  EZGo  (032).  Douglas  of  Arizona  DOT 
suggested  that  NHTSA  adopt  his  State's 
definitions  of  "golf  cart"  and  "NEV" 
(008).  Lynn,  on  the  other  hand, 
recommended  that  NHTSA  create  a  new 
categor}'  of  motor  vehicle  "designed  for 
local  transportation  applications"  (002). 

NHTSA  concurs  with  Lynn's 
suggestion  that  it  would  be  the 
preferable  regulatory  solution  to  have  a 
single  definition,  one  that  is  able  to 
encompass  the  entire  population  of  golf 
carts.  NEVs,  and  small  vehicles  that 
might  not  fit  a  definition  for  either. 
Thus,  NHTSA  began  to  look  for  a 
common  characteristic  of  all  these 
vehicles  in  order  to  develop  a  definition 
for  them.  A  classification  based  on 
vehicle  dimensions  such  as  the  "kei" 
class  appeared  design  restrictive,  as  did 
one  based  on  weight,  a  feature  of  state 
definitions. 

Ultimately  NHTSA  realized  that  the 
comments  pointed  to  a  common  factor 
upon  which  a  classification  could  be 
based,  a  maximum  vehicle  speed  of  25 
mph.  This  speed  value  appears  in  the 


definitions  of  golf  carts  by  Arizona  and 

Cahfomia,  as  well  as  in  Arizona's 
definition  of  NE\'.  Twenty-five  miles 
per  hour  is  the  maximum  speed  in  the 
lanes  on  the  public  streets  on  which  the 
City  of  Palm  Desert  allows  a  mixture  of 
golf  carts  and  larger  vehicles  to  operate 
(005).  The  City  was  resolute  that  it 
would  never  allow  golf  carts  to  operate 
on  its  streets  at  a  speed  greater  than  25 
mph.  In  justification  of  its  support  of  a 
threshold  of  25  mph.  one  NE\' 
manufacturer  commented  that  a  vehicle 
with  a  top  speed  of  25  mph  fiows  "with 
local  traffic  in  speed  limited  areas  rather 
than  inhibiting  traffic  at  a  lower  speed. 
A  maximum  speed  of  25  mph  also 
provide  increased  maneuverabilitv  and 
consistent  power,  even  on  hills" 
(Thomas  of  Trans2  (007)).  This  speed 
was  also  supported  bv  Commander 
Bloomquist  of  the  Sheriffs  Office-  "lijf 
the  golf  carts  have  a  greater  speed,  it  is 
a  detriment  on  the  one  hand,  but  it  also 
allows  it  to  get  out  of  its  own  wav  from 
time  to  time.  It's  also  important  in  . 
avoiding  accidents  and  the  such."  (Oil, 
Palm  Desert  Meeting  Transcript,  p.  17). 
Since  there  is  a  ready  consensus  that 
NE\'s  and  on-road  golf  carts  should 
have  a  top  speed  of  not  more  than  25 
mph.  NHTSA  believes  that  a  maximum 
speed  of  25  mph  should  be  the  keystone 
of  any  common  definition 
encompassing  NEVs  and  on-road  golf 
carts  (to  the  contrar:,-  were  comments  bv 
Somers  and  Donaldson  of  Advocates 
who  asked  for  a  speed  limit  of  15  mph 
for  golf  carts  used  on  the  public  roads 
(005.  021)).  and  Lynch  who  surmised 
that  a  poll  of  .states,  municipalities,  and 
townships  would  show  support  for  a  35 
mph  top  speed  for  NEVs  (004)). 

To  encompass  the  wide  variety  of 
NEVs.  golf  carts,  and  other  small 
vehicles  which  may  be  manufactured  in 
the  future.  NHTSA  is  proposing  creation 
of  a  new  class  of  vehicle  called  "low- 
speed  vehicle"  (LSV)  with  a  definitional 
criterion  of  speed  alone.  LSVs  would 
include  all  motor  vehicles,  other  than 
motorcycles  ("motor  driven  cycles", 
those  of  low  power,  have  always  been 
regulated),  whose  speed  attainable  in  1 
mile  does  not  exceed  25  mph.  regardless 
of  the  vehicle's  size  or  weight.  This 
would  mean  that  any  motor  vehicle, 
whether  an  NEV.  an  on-road  golf  cart  or 
other  vehicle,  would  be  likely  be  treated 
as  a  passenger  car  and  thus  subject  to  all 
Federal  motor  vehicle  safety  standards 
applicable  to  that  class  of  vehicles  if  its 
top  speed  is  more  than  25  mph. 

C.  Safety  of  Small  Vehicles  in  Low- 
Speed  Environments 

The  agency  considered  what  Federal 
safety  requirements  might  be 
appropriate  for  LSVs.  vehicles  with  a 


top  speed  of  25  mph  or  less.  This 
required  an  examination  of  the  safety 
problems  that  may  presently  exist  for 
small,  slou-moving  vehicles. 
Intuitively,  it  appears  that  passengers  in 
LSVs  might  be  at  significant  risk 
because  of  the  small  size  and  relative 
fragility  of  LSVs  (none  of  the  NE\'s  or 
golf  carts  are,  for  example,  equipped 
with  metal  doors).  The  possibility  of 
such  a  risk  was  the  express  concern  of 
.Advocates  which  obser\ed  that  "small 
light  weight  vehicles  are  vulnerable  to 
serious  crashes  even  at  low  operating 
speeds."  (021),  However,  because  of  the 
scarcity  of  four-wheeled  low-speed 
motor  vehicles  in  operation  in  the 
United  States,  there  are  virtually  no 
accident  data  concerning  them.  Further, 
data  for  more  numerous  tvpes  of  small 
vehicles,  such  as  motor  scooters  and 
motor  bikes,  are  not  really  indicative  of 
the  possible  risk  associated  with  NEVs, 
given  the  greater  vulnerability  of  all 
two-wheeled  vehicles  in  traffic. 

Comments  indicated  that  safety  is  not 
a  problem  for  those  persons  who 
presently  regulate  and  use  on-road  golf 
carts  According  to  Assistant  Sheriff 
Doyle,  "itjo  date  lAugust  5.  199fil  there 
has  not  been  one  traffic  collision 
relating  to  the  Paim  Desert  Golf  Cart 
Transportation  Program  [which  has 
been  in  effect  for  three  years).  One 
citation  has  been  issued  a  golf  cart 
operator*    *    *  for  a  city  ordinance 
\  lolation  prohibiting  operation  on  a 
non-designated  roadway.  The 
Department  has  received  no  reports  or 
complaints  about  hazardous  or  unsafe 
operation  of  these  vehicles  in  the 
program  From  a  police  management 
perspective,  the  program  to  date  has 
been  a  complete  success."  (033).  A 
similar  statement  was  made  bv 
Commander  Bloomquist  who  admitted 
to  having  had  initial  concerns  "about 
the  mixing  of  slow  moving  vehicles 
with  faster  moving  vehicles  and  also  the 
size  difference,  mentioning  the  physics 
of  the  speed  difference  between  golf 
carts  and  passenger  vehicles  and  trucLs 
and  the  like."  but  concluded  by  saving 
he  was  pleased  and  relieved  "that  we 
have  not  had  any  accidents  involving 
the  larger  vehicles  which  move  at  a 
greater  speed  with  the  slower  moving 
golf  carts."  (Oil.  Transcript,  pp.  16-17). 
Indeed,  there  has  only  been  one 
incident  that  might  be  termed  an 
accident — an  overturn  created  bv  a  joy- 
riding teenager  using  a  golf  cart  without 
the  owner's  authorization.  Given  the 
fact  that  only  183  golf  carts  had  been 
registered  by  the  City  as  of  the  date  of 
the  public  meeting.  July  18.  1996.  the 
lack  of  accidents  may  not  be  statistically 
significant.  However,  they  are  the  only 
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relevant  "data"  that  NHTSA  has  found 
concerning  the  on-road  safety  of  golf 
carts. 

Nevertheless,  the  Palm  Desert 
experience  is  supported  by  anecdotal 
evidence  from  other  commenters 
covering  a  time  span  longer  than  three 
years  (the  reader  will  recall  that 
California  has  authorized  a  more  limited 
use  of  the  pubUc  roads  since  1959). 
Palm  Desert  resident  Marilyn  D. 
McLaughlin  said  that  "[flor  more  than 
34  years,  golf  cart  owners  here  in  Palm 
Desert  Country  Club  have  shared  the 
streets  with  automobiles,  trucks,  etc. 
and  I  have  not  heard  of  any  reports  of 
accidents  during  that  entire  period '.  In 
her  opinion,  "safety  does  not  appear  to 
be  an  issue."  (017).  Her  view  was 
supported  by  another  Palm  Desert 
resident,  George  Boal:  "[iln  over  30 
years  I  cannot  recall  one  accident 
involving  moving  vehicles  and  golf 
carts."  (016).  A  somewhat  similar 
comment  was  made  by  Paul  and  Jacklyn 
Schlagheck  of  Lady  Lake.  Florida, 
indicating  that  the  Palm  Desert 
experience  may  not  be  unique:  "!t!he 
use  of  golf  carts  has  been  safe,  with 
residents  very  responsible  about  where 
and  when  they  use  them  *   *   *  It  goes 
without  saying  that  people  don't  take 
their  golf  carts  out  *   *   *  on  busy  roads 
with  speeds  posted  at  50  mph.  '  (020). 

These  comments  are  consistent  with  a 
conclusion  reached  in  the  City  of  Palm 
Desert's  "Golf  Cart  Transportation 
Program  Monitoring  Report  "  (Januarv 
1994)  (Attachment  3,  005)  about  the 
safety  of  NEVs.  In  a  discussion  of  safety 
issues  (The  U.C.  Davis  Neighborhood 
Electric  Vehicle  Research  Project,  p.  22), 
the  Report  observes  that  "Iwjhen  the 
vehicle  is  well  matched  with  the  driving 
environment  the  vehicle  will  be  very 
safe."  Specifically,  "[fjor  the  NEV,  a 
driving  environment  which  consists  of 
lower  speed  streets  is  well  matched  to 
the  vehicle's  safety  capabilities  " 
Conceding  that  NEVs  are  less  visible 
than  other  vehicles,  are  less  able  to 
maintain  safe  operating  speeds,  and  that 
occupants  are  at  greater  risk  of  injury  in 
higher  speed  collisions,  the  Report 
concluded  that  "[alt  lower  speeds,  these 
issues  are  negligible." 

Part  of  the  reason  for  the  lack  of 
accidents  involving  on-road  golf  carts 
may  be  certain  ordinances  of  Palm 
Desert  intended  to  minimize  the 
possibility  of  accidents  involving  golf 
carts  and  other  motor  vehicles.  One  of 
these  prohibits  operation  of  golf  carts  on 
the  public  streets  during  the  hours 
between  one  hour  after  dusk  and  one 
hour  before  dawn.  Another  restricts 
their  operation  on  the  public  streets  to 
designated  lanes  where  the  speed  limit 
for  all  vehicles  using  the  lane  is  25  mph. 


Golf  carts  may  not  otherwise  be 
operated  on  public  roads.  In  short,  the 
City  has  taken  steps  under  State  law  to 
create  a  structured  environment  for  the 
operation  of  golf  carts  on  the  pubUc 
roads  consistent  with  its  views  of  traffic 
safety.  There  is  no  assurance,  of  course, 
that  other  states  or  municipalities  will 
take  these  steps  or  otherwise  address 
operational  safety  in  allowing  golf  carts 
on  the  public  roads,  but  NHTSA 
commends  the  Palm  Desert  regulatory 
scheme  to  their  attention. 

On  the  basis  of  comments  discussed 
above,  the  agency  has  tentatively 
concluded  that  motor  vehicle  safety 
does  not  demand,  for  the  present,  a 
comprehensive  and  detailed  regulatory 
scheme  under  which  LSVs  must  comply 
with  the  full  range  of  Federal  motor 
vehicle  safety  standards  that  apply  to 
faster  vehicles.  However,  the  risk  of 
exposure  to  accidents  may  increase  as 
the  numbers  of  LSVs  increase.  Thus,  at 
a  future  time,  more  stringent  regulation 
might  become  appropriate.  NHTSA 
intends  to  monitor  LSV  accident  data 
carefully  Accordingly,  the  agency  asks 
the  public  to  assist  it  in  filing  relevant 
mformation  in  Docket  No.  96-65  which 
will  remain  open  for  this  purpose. 

D.  A  Federal  Motor  Vehicle  Safety 
Standard  for  LSVs 

If  the  agency  were  to  cease  relying 
upon  the  interpretative  criteria  of 
abnormal  configuration  and  20  mph 
maximum  speed,  and  to  a  lopt  the 
proposed  definition  of  LSVs,  certain 
unique  vehicles  found  on  the  public 
roads  would  be  treated  as  LSVs. 
Examples  of  these  vehicles  are  street 
sweepers,  steamrollers  and  road  graders. 
The  common  characteristics  of  these 
vehicles  is  that  they  are  work- 
performing  and  transport  only  their 
operator.  Consistent  with  its  past 
interpretative  treatment  of  such 
vehicles,  the  agency  proposes  to  exclude 
work-performing  LSVs  from  compliance 
with  any  Federal  motor  vehicle  safety 
standard  including  the  new  Standard 
No.  100  proposed  in  this  document. 
However,  as  motor  vehicles,  they  would 
become  subject  to  the  statutory 
provisions  regarding  notification  and 
remedy  of  safety  related  defects. 

NHTSA  is  also  faced  with  the 
regulatory  dilemma  of  appropriate 
treatment  for  golf  carts,  a  type  of  vehicle 
historically  exempt  from  NHTSA 
regulation.  The  agency  has  no  wish  to 
regulate  golf  carts.  However,  it  is  faced 
with  an  increasing  number  of  state  and 
local  laws  specifically  permitting  their 
use  on  the  public  streets,  roads,  and 
highways. 

As  in  the  case  of  LSVs,  maximum 
vehicle  speed  appears  to  be  a  rational 


basis  on  which  to  base  a  distinction 
between  those  golf  carts  that  should  not 
be  considered  motor  vehicles  and  those 
that  should.  Until  recently,  California 
and  Arizona  defined  a  golf  cart,  in  part, 
as  a  vehicle  with  a  top  speed  of  15  mph. 
Golf  cart  manufacturers  seem  to  have 
adhered  to  this  limit  over  the  years. 
ANSI/NGCMA  Standard  Zl 30. 1-1993 
prescribing  voluntary  safety  and 
performance  requirements  for  golf  carts 
contains  a  maximum  vehicle  speed  test 
under  which  "(tlhe  average  speed  shall 
not  exceed  15  mi/h  (24  km/h)"  (9.6.1.3) 
Average  speed  is  determined  through 
runs  in  opposite  directions  and  by 
averaging  the  results.  Thus,  historically, 
the  industry  appears  to  have  designed 
golf  carts  for  a  maximum  speed  of  not 
more  than  15  mph.  Historically,  this  is 
the  type  of  golf  cart  that  NHTSA  has  not 
regulated.  The  agency  has  therefore 
tentatively  concluded  that  a  golf  cart 
with  a  maximum  speed  that  does  not 
exceed  15  mph  is  a  vehicle  that  is  not 
primarily  manufactured  for  use  on  the 
public  roads,  and  therefore  is  not  a 
"motor  vehicle". 

If  a  golf  cart  manufacturer  decides  to 
increase  the  maximum  speed  capability 
of  its  golf  carts  to  above  15  mph  in 
response  to  the  decision  in  some  states 
to  increase  the  speed  thresholds  in  their 
definitions  of  "golf  carts"  and  to  allow 
such  vehicles  to  operate  on  certain 
public  roads,  it  seems  evident  to 
NHTSA  that  such  a  manufacturer 
intends  its  vehicles  to  be  used  on  the 
public  roads  as  well  as  on  golf  courses. 
Mr.  Rice  brought  the  agency's  attention 
to  an  engine  of  3.75  HP  offered  by  one 
golf  cart  manufacturer  as  an  alternative 
to  the  standard  3.1  HP  engine.  The 
manufacturer's  product  literature  states 
specifically  that  the  motor  does  not 
meet  Zl30.1's  standard  for  "speed 
requirements."  (025).  NHTSA  interprets 
this  statement  to  mean  that  golf  carts 
equipped  with  the  optional  engine  have 
a  maximum  speed  in  excess  of  15  mph. 
In  recognition  of  the  apparent  intent 
that  these  higher  speed  vehicles  be  used 
on  public  roads,  NHTSA  is  proposing  a 
definition  of  "golf  car"  (the  term 
preferred  by  the  NGCMA),  as  a  vehicle 
designed  to  convey  golfers  on  a  golf 
course  and  whose  maximum  speed  is 
between  15  mph  and  25  mph.  Golf  cars 
would  be  considered  to  be  LSVs  and 
thus  required  to  meet  LSV  requirements. 
NHTSA  would  use  the  term  "golf  cart" 
to  refer  to  only  those  vehicles  designed 
to  convey  golfers  on  a  golf  course  and 
whose  maximum  speed  is  15  mph. 

As  indicated,  there  was  some 
sentiment  to  applying  a  rigorous  set  of 
safety  standards  to  LSVs  (Sheriff  Ogden, 
026;  Advocates,  021).  Lynn  believed 
that  NHTSA  should  "create  a  new  body 
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of  safety  standards  that  will  challenge 
the  nation's  engineering  community." 
(002).  Cushraan  took  the  gradualist 
approach,  commenting  that  "Isitatistics 
regarding  frequency  and  severity  of 
accidents  in  these  communities  will 
help  determine  appropriate  safety 
regulations  and  features.  The  bumper 
standard  may  be  appropriate  for 
occupant  protection  rather  than  limiting 
body  damage."  (037). 

Two  sources  emerged  from  the 
meeting  and  comments  upon  which  a 
safety  standard  for  LSVs  might  be  based 
These  sources  are  NEV  manufacturers 
and  the  equipment  regulations  of  the 
City  of  Palm  Desert  for  golf  carts 

NHTSA  received  comments  from  two 
NEV  manufacturers,  Bombardier  and 
Thomas,  The  Bombardier  NEV  v.tII  be 
equipped  with  a  safety  glass 
windshield,  a  ligliting  system  designed 
around  automotive  safety  standards,  a  3- 
point  belt  system,  horn,  and  mirror. 
(003).  According  to  Thomas,  thp  Trans2 
NEV  is  equipped  with  front  and  rear 
turn  signals,  anchored  3-poirit  belts,  full 
exterior  lighting,  a  laminated  safety 
glass  windshield,  and  windshield 
wipers.  (007).  Thomas  added  that 
NIITSA  could  add  these  features  to  a 
25-mph  requirement  for  classification 
purposes. 

Tne  City  of  Palm  Desert  requires  that 
golf  carts  registered  for  use  on  the 
public  roads  in  its  plan  area  be 
equipped  with  head  lamps,  stop  lamps, 
taillamps,  front  and  rear  turn  signal 
lamps,  mirrors  (left  and  right  side,  or 
left  side  and  rearview,  or  a  "multi- 
directional cross  bar,"  which  is  an 
elongated  interior  mirror  that  rer.ects 
the  drivmg  environment  on  both  sides 
of  the  vehicle),  red  reflex  reflectors  on 
each  side  at  the  rear  of  the  cart  between 
15  and  60  inches  above  the  ground, 
parking  brake,  horn,  wrindshieid,  seat 
belts,  a  golf  cart  locking  device,  and 
"safely  equipped  or  properly  loaded  to 
conform  with  CVC  Section  24002." 
(Attachment  4,  005,  p.  5). 

There  appears,  then,  to  be  a  consensus 
among  manufacturers  of  NEVs  and  the 
City  of  Palm  Desert,  the  leading  local 
regulator  of  golf  carts,  as  to 
requirements  meeting  the  local  need  for 
safety  of  small,  slow-moving  vehicles. 
Given  that  there  does  not  appear  to  be 
any  present  need  to  apply  the  full  range 
of  Federal  motor  vehicle  safety 
standards  to  LSVs  at  this  time,  and  that 
an  equipment  standard  is  already  in 
place  which  LSVs  must  meet  if  they  are 
to  be  operated  on  the  public  roads  of  at 
least  one  jurisdiction.  NHTSA  has 
tentatively  concluded  that  the  Palm 
Desert  standard  affords  a  basis  upon 
which  a  reasonable,  practicable,  and 
appropriate  standard  may  be 


promulgated  on  the  Federal  level  as  an 
initial  effort  to  address  LSV  safety 

The  agency  proposal  differs  from  the 
requirements  of  Palm  Desert  in  the 
following  manner.  The  agency  does  not 
require  a  horn  on  other  motor  vehicles, 
so  none  is  proposed  for  LSVs.  NHTSA 
understands  that  a  "locking  device" 
simply  means  that  a  golf  cart  cannot  be 
operated  without  a  key  to  turn  on  the 
power,  and  assumes  that  this  will  be  the 
way  that  LSVs  will  be  manufactured. 
NHTSA  is  not  proposing  to  require 
the  use  of  a  "multi-directional  cross  bar 
mirror."  However,  its  proposed  term, 
"interior  mirror."  is  broad  enough  to 
accommodate  its  use.  The  "seat  belts" 
would  be  specified  to  be  either  Type  1 
or  Type  2  conforming  to  Motor  Vehicle 
Safety  Standard  No.  209  "Seat  Belt 
Assemblies.  '  The  agencv  requests 
comments  on  the  practicability  of 
requiring  all  LSVs  including  golf  cars  to 
have  Type  2  lap  and  shoulder  belt 
assemblies.  The  windshield  would  have 
to  be  glazing  marked  "AS  1"  by  its 
prime  manufacturer. 

NHTSA  is  proposing  that  these 
requirements  te  placed  in  a  new  Federal 
motor  vehicle  safety  standard  called 
Standard  No.  100  Low-speed  vehicles.  A 
"low-speed  vehicle,"  or  LSV.  would  be 
a  motor  vehicle,  other  than  a 
motorcycle,  whose  speed  attainable  in  1 
mile  does  not  exceed  25  mph  ("speed 
attainable  in  1  mile"  is  the  expression 
used  in  other  Federal  standards  to 
denote  maximum  speed).  LSVs  would 
include,  but  not  be  limited  to  "golf  cars" 
(defined  as  vehicles  that  are  used  to 
convey  golfers  on  golf  courses  and 
whose  speed  attainable  in  1  mile 
exceeds  15  mph  but  does  not  exceed  2.'i 
mph.)  LSVs  would  not  include  "golf 
carts"  (defined  as  vehicles  that  are  used 
to  convey  golfers  on  golf  courses  and 
whose  speed  attainable  in  1  mile  is  not 
greater  than  15  miles  per  hour.)  This  is 
essentially  the  same  definition  the 
industry  uses  in  ANSI/NGCMA  Z130.1- 
1993  for  golf  car. 

LSVs  would  not  be  required  to  meet 
Federal  Motor  Vehicle  Safety  Standards 
Nos.  101  through  304  and  the  bumper 
standard.  LSVs.  other  than  LSVs  with 
work-performing  equipment,  would 
have  to  be  equipped  with  headlamps, 
front  and  rear  turn  signal  lamps, 
taillamps,  stop  lamps,  rear  reflex 
reflectors  mounted  on  each  side  not  less 
than  15  inches  and  not  more  than  60 
inches  above  the  road  surface,  a  drivers 
side  exterior  rear  view  mirror  plus 
either  an  interior  rear  view  mirror  or  an 
exterior  mirror  on  the  passenger  side,  a 
windshield  marked  "AS  1",  and  Type  1 
or  Type  2  seat  belt  assemblies  that 
conform  to  Standard  No.  209.  Lighting 
equipment  would  not  need  to  meet 


either  the  lighting  standard,  Standard 
No.  108  or  the  rear  view  mirror 
standard.  Standard  No.  111.  Thus,  the 
performance  characteristics  of  lamps, 
reflectors,  and  mirrors  would  be  left  to 
the  manufacturer  The  manufacturers' 
certifications  of  compliance  of  LSVs  as 
required  by  49  CFR  Part  567  would 
simply  be  an  affirmation  that  the  LSV 
had  been  manufactured  with  the 
equipment  specified  by  Standard  No 
100.  Finally.  NHTSA  deems  it  advisable 
that  such  LSVs  also  be  equipped  with  a 
label  warning  that  it  must  not  be 
operated  on  the  public  roads  at  a  speed 
more  than  25  mph.  This  is  to  ensure  that 
the  operator  of  an  LSV  that  may  have 
been  modified  so  that  its  top  speed 
exceeds  25  mph  would  have  a 
permanent  reminder  that  the  vehicle 
was  not  designed  to  be  operated  at 
speeds  greater  than  25  m.ph. 

LSVs  with  work-performing 
equipment  would  not  be  subject  to 
Standard  No.  100  Their  work- 
performing  nature  makes  it  unlikely  that 
they  would  be  used  for  on-road 
transportation  purposes  in  jurisdictions 
like  Palm  Desert. 

E.  Modifying  the  Speed  Capabilities  of 
LSVs 

Since  the  advent  of  the  Palm  Desert 
plan.  NHTSA  is  aware  that  the  speed 
capability  of  some  golf  carts  ma\  have 
been  modified  to  exceed  15  mph,  to  take 
advantage  of  the  m.obility  offered  bv  the 
plan.  Similarly,  it  may  be  possible  to 
modify  LSVs,  through  removal  of  a 
governor  or  otherwise,  so  that  their 
maximum  speed  exceeds  25  mph.  If  an 
LSV  in  use  were  modified  so  that  its 
maximum  speed  exceeds  25  mph.  it 
would  no  longer  be  an  LSV  under  the 
definition.  Furt.her.  operation  at  a  speed 
exceeding  25  mph  would  be  in  violation 
of  local  traffic  laws.  Increasing  the 
speed  of  most  LS\'s  would  convert  them 
into  passenger  cars  However,  thev 
would  not  contorrri  to  passenger  car 
standards  and  wouid  not  afford  the 
protection  that  .NHTSA  deems  needed 
for  the  public  at  speeds  higher  than  25 
mph.  As  a  result  of  the  speed 
modification,  the  equipment  required  by 
Standard  No.  100  would  no  longer 
afford  the  anticipated  level  of 
protection.  Thus,  speed  modification 
would,  in  a  sense,  make  the  vehicle's 
compliance  with  Standard  No.  100 
"inoperative"  within  the  meaning  of  49 
U.S.C.  30122  when  an  LSV  is  modified 
to  exceed  25  mph  without  being 
conformed  to  Federal  motor  vehicle 
safety  standards  applicable  to  its  \ehicle 
type.  This  section  prohibits  a 
manufacturer,  dealer,  distributor,  or 
motor  vehicle  repair  business  from 
making  inoperative  any  element  of 
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design  or  device  installed  in  accordance 
with  a  Federal  motor  vehicle  safety 
standard. 

If  a  golf  cart  in  use  were  modified  so 
that  its  maximum  speed  exceeds  15 
mph,  it  would  become  a  "golf  car"  and 
an  LSV,  if  its  speed  did  not  exceed  25 
mph.  and  it  would  become  a  "passenger 
car,"  if  its  speed  exceeded  25  mph 
However,  there  would  not  be  any 
violation  of  section  .^0122  since  the 
making  inoperative  prohibition  does  not 
applv  either  to  a  vehicle  that  was  not  a 
motor  vehicle  as  originally 
manufactured  or  to  a  vehicle  or  motor 
vehicle  that  was  not  subject  to  any 
Federal  safety  standards  as  originally 
manufactured.  When  operated  on  the 
pubhc  roads,  the  modified  golf  cart 
would  have  to  complv  with  local 
regulations  which,  in  Palm  Desert, 
requires  licensing  and  retrofitting  with 
the  safety  equipment  required  by  the 
City,  essentially  the  same  that  is 
required  by  Standard  No.  100. 

F.  Effect  on  Stat6  and  Local  Registration 
and  Use  Laws 

Some  commenters  misunderstood  the 
limits  of  NHTSA's  regulatory  authority 
and  NHTSA  wishes  to  correct  these 
misimpressions. 

Supervisor  Wilson  asked  the  agency 
for  its  "approval  in  allowing 
Neighborhood  Electric  Vehicles  and 
other  slow-moving  vehicles  to  operate 
on  public  roadways  *   *   *  "(Oil, 
Transcript.  Palm  Desert  meeting,  p.  9) 
NHTSA  understands  this  to  be  a  broad 
request  not  to  take  any  regulatory  action 
that  would  restrict  or  prohibit  the  public 
from  using  LSVs.  The  agency  has  no 
authority  to  "approve"  or  "allow"  any 
type  of  vehicle  to  operate  on  the  public 
roads.  That  is  solely  a  function  of  local 
government.  However,  imposition  of 
costly-to-meet  regulations  would  have 
the  probable  effect  of  curtailing  future 
production  of  LSVs  and  hence  their 
availability  for  the  ends  deemed 
desirable  by  local  regulatory  authorities. 
NHTSA"s  initial  regulatory  effort  for 
LSVs  would  not  affect  the  availability  of 
low-speed  vehicles,  and  would  not 
affect  the  way  they  will  be  used  in  the 
plan  area. 

Powell  of  EZGo  asked  NHTSA  to 
initiate  steps  to  preempt  all  state  and 
local  regulation  of  golf  carts  on  the 
pubhc  roads  until  a  safety  analysis  can 
be  made  of  the  safety  issues  and  an 
optimum  response  fashioned  to  them 
(032).  He  also  asked  that  NHTSA 
mandate  speed  limits  not  to  exceed  15 
mph  for  golf  carts  used  on  public  roads. 
NHTSA  has  no  legal  authority  to  set 
local  speed  limits  or  to  prescribe 
regulations  governing  the  operation  of 
low-speed  vehicles.  NHTSA  has 


authority  to  set  standards  that  apply  to 
vehicles  from  the  time  of  manufacture  to 
the  time  of  initial  sale,  but  not 
regulations  that  direct.ly  control  how 
they  are  operated  on  the  public  roads. 

Gough  of  DMV  Connecticut 
commented  that  his  state  does  not  allow 
registration  of  low-performance  vehicles 
of  golf  cart-like  performance,  and  feared 
that  it  would  be  forced  tn  "allow  general 
use  if  the  vehicles  are  sanctioned  by 
NHTSA."  (019).  He  urged  the  agency  "to 
require  some  form  of  state  approval  of 
areas  where  such  vehicles  would  be 
allowed  before  any  consideration  of 
approval  or  sanctioning  is  to  be  made." 
As  noted  above,  NHTSA  does  not  have 
authority  to  "approve"  or  "disapprove" 
the  use  of  on-road  vehicles  in 
designated  areas.  The  question  raised  by 
Gough  in  actuality  is  whether  a  state  is 
preempted  from  refusing  to  register  a 
motor  vehicle  for  use  on  the  public 
roads  if  that  vehicle  has  been  certified 
to  comply  with  all  applicable  Federal 
motor  vehicle  safetv  standards. 

Gough  has  raised  an  important  issue 
concerning  the  extent  of  preemption 
under  the  NHTSA's  statute.  Under  49 
U.SC.  30103(b)(1),  "When  a  motor 
vehicle  safety  standard  is  in  effect  *   »   * 
a  State  or  a  political  subdivision  of  a 
State  may  prescribe  or  continue  in  effect 
a  standard  applicable  to  the  same  aspect 
of  performance  of  a  motor  vehicle  or 
motor  vehicle  equipment  only  if  the 
standard  is  identical  to  the  standard 
prescribed  under  this  chapter."  The 
agency  has  interpreted  the  preemption 
clause  as  meaning  that  a  State  cannot 
impose  a  heavier  burden  upon  a  vehicle 
for  purposes  of  registration  where  the 
vehicle  has  been  manufactured  to  meet 
a  Federal  standard  covering  the  same 
aspect  of  performance.  Thus,  a  State 
could  not  require  LSVs  to  be  equipped 
with  mirrors  conforming  to  Standard 
No.  Ill  because  that  would  not  be 
required  by  proposed  Standard  No.  100. 
But  a  State  could  specify  requirements 
for  braking  system  performance  since 
there  is  no  similar  requirement 
proposed  in  Standard  No.  100. 

Tne  legislative  history  of  the 
preemption  clause  is  clear  that  it  was 
the  purpose  of  the  drafters  that  "!t]he 
centralized,  mass  production,  high 
voiiuiie  character  of  the  motor  vehicle 
manufacturing  industrj'  *   *   •  requires 
that  motor  vehicle  safety  standards 
*   *   *  be  uniform  throughout  the 
country."  (S.  Rpt.  No   1301,  39th  Cong. 
2d  Sess.  (1966),  p.  12).  The  preemption 
section  "is  intended  to  result  in 
uniformity  of  standards  so  that  the 
pubhc  as  well  as  industry  will  be 
guided  by  one  set  of  criteria  rather  than 
by  a  multiplicity  of  diverse  standards." 
(H.  Rpt.  No.  1776,  89th  Cong.  2d  Sess. 


(196*i),  p.  17).  With  respect  to  Ckiugh's 
concern.  Connecticut  simply  does  "not 
allow  registration  of  low  performance 
vehicles  of  golf-cart  like  performance." 
The  State  is  not  seeking  to  establish  or 
maintain  a  standard  different  from 
Standard  No.  100.  Connecticut  has 
issued  no  standard  at  all,  and  the 
question  of  preemption  does  not  arise. 
By  its  action  (or  lack  thereof), 
Connecticut  has  imposed  no  additional 
manufacturing  burden  upon 
manufacturers  of  LSVs.  NHTSA  does 
not  attribute  to  the  drafters  of  49  U.S.C. 
3G103(b)(l)  a  Congressional  intent  to 
force  a  State  to  accept  and  register  a 
class  of  vehicles  where  a  State  has 
chosen  not  to  do  so,  even  if  that  class 
of  vehicles  is  certified  as  meeting  all 
applicable  Federal  motor  vehicle  safety 
standards.  It  should  be  noted  that 
NHTSA  has  no  authority  to  impose  use 
restrictions  upon  registered,  certified 
vehicles,  so  that  even  if  Connecticut 
were  preempted  and  required  to  register 
LSVs.  the  State  could  impose  operating 
restrictions  that  would  significantly 
limit  their  use  on  the  public  roads, 

G.  Costs  to  Conform  to  Standard  No. 
100 

In  its  program  monitoring  report  of 
January  1994,  Palm  Desert  included  the 
questionnaire  that  it  had  sent  in 
November  1993  to  the  80  persons  who 
at  that  time  had  registered  their  golf 
carts  with  the  city.  One  of  the  questions 
asked  was  the  cost  to  modify  golf  carts 
to  meet  City  requirements  Sixty-one 
responded  to  the  questionnaire,  and  the 
average  cost  was  reported  to  be  $150. 
(Attachment  3,  005,  p.  10). 

However,  two  and  one  half  years  later, 
at  the  Palm  Desert  hearing  on  July  18, 
1996,  Steve  Pohle,  a  dealer  in  golf  carts, 
estimated  that  the  cost  to  a  golf  cart 
owmer  to  retrofit  the  vehicle  with  the 
equipment  required  by  the  City  is 
approximately  $400,  including  "about 
$115"  for  the  windshield  (Oil. 
Transcript,  p.  54).  NHTSA  anticipates 
that  manufacturers  of  LSVs  (NEVs  and 
on-road  golf  carts)  would  be  able  to 
achieve  economies  of  scale  so  that  their 
direct  costs  would  be  substantially  less 
than  $400  per  vehicle.  NHTSA  requests 
that  commenters  address  the  costs 
associated  with  conforming  to  Standard 
No.  100,  and  to  explain  the  basis  for 
their  estimates. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  1 0 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 


UMI 


Federal  Register  /  Vol.  62,  No.  5  /  Wednesday,  January  8.  1997  /  Proposed  Rules  1085 


appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting  for 
the  information  specified  in  the 
agency's  confidential  business 
information  regulation,  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  later  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  to  inspection 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Effective  Date 

Because  there  is  a  standard  already  in 
effect  which  manufacturers  of  LSVs 
must  meet  if  they  wish  to  sell  their 
product  in  at  least  one  regional  market, 
and  because  such  manufacturers  wish  to 
introduce  LSVs  at  the  earliest  possible 
time,  it  is  hereby  tentatively  found  that 
an  effective  date  earlier  than  180  days 
after  issuance  of  a  final  rule  would  be 
practicable  and  in  the  public  interest. 
Accordingly,  proposed  Standard  No. 
100  would  be  effective  45  days  after 
publication  of  the  final  rule  in  the 
Federal  Register. 


Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  action  has  not  been  reviewed 
under  Executive  Order  12866.  It  has 
been  determined  that  the  rulemaking 
action  is  not  significant  under 
Department  of  Transportation  regulator)- 
policies  and  procedures.  Because  LSVs 
are  a  new  type  of  motor  vehicle  for 
which  a  national  market  does  not  yet 
exist,  it  is  not  possible  to  determine  a 
yearly  cost  impact.  There  are  at  present 
two  types  of  vehicles  that  meet  the 
definition  of  LSV:  NEVs  and  golf  cars. 
Because  they  are  distinctly  different— 
NEVs  are  purpose  built  for  on  road  use 
and  can  be  operated  on  golf  courses, 
while  golf  cars  are  simply  golf^carts  with 
equipment  added  for  on  road  u.se — no 
manufacturer  known  to  NHTSA 
produces  both  NEVs  and  golf  cars.  As 
discussed  previously  in  this  document, 
both  the  Bombardier  NEV  and  Trans2 
NEV  will  be  manufactured  with 
essentially  all  items  of  equipment 
required  by  the  City  of  Palm  Desert  for 
on-road  operation  (see  comments  003 
and  007).  so  that  the  only  additional 
cost  likely  to  be  incurred  in  complying 
with  proposed  Standard  No.  100  are  the 
minor  ones  of  the  warning  label,  and  the 
manufacturer's  label  certifving 
compliance.  Given  the  golf  cart 
industry's  position  that  it  doe.s  not 
intend  its  vehicles  to  be  operated  off 
golf  courses,  the  industry  may  choose  to 
limit  the  speed  of  all  its  production  of 
golf  carts  to  a  maximum  of  15  mph 
rather  than  incur  the  costs  of  complying 
golf  cars  with  Standard  No.  100  through 
add-ons  to  existing  designs  for  a  limited 
percentage  of  its  production.  Until  new 
designs  are  developed,  add-ons  to  golf 
cars  during  manufacture  wil!  be  in  the 
nature  of  retrofits.  Information 
presented  at  the  California  public 
meeting  indicated  that  the  average  cost 
of  61  respondent  owners  to  retrofit  a 
golf  cart  with  the  prescribed  equipment 
was  an  average  of  $150  in  January  1994, 
and  could  be  as  high  as  $400  in  luly 
1996.  However,  the  cost  to  a 
manufacturer  who  buys  this  equipment 
in  quantity  and  adds  it  to  a  NEV  or  golf 
car  during  the  original  manufacturing 
process  is  likely  to  be  much  lower.  So 
that  .NHTSA  might  better  assess  the  cost 
impact  of  this  rulemaking  action,  the 
agency  invites  manufacturers  to  submit 
data  and  market  estimates,  if  need  be  on 
a  confidential  basis,  so  that  it  may  have 
a  more  accurate  idea  of  costs  when  the  • 
final  rule  is  issued. 

NUTS.^  is  preparing  a  regulator^' 
evaluation  for  placement  in  the  docket 
concurrent  with,  or  shortly  after 
publication  of.  this  document. 


National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  It  is  not 
anticipated  that  a  final  rule  based  on 
this  proposal  would  have  a  significant 
effect  upon  the  environment. 
Information  presented  to  NHT.SA 
indicated  that  any  mcrease  in  the 
production  of  LSVs  is  likely  to  be 
largely  in  those  powered  by  electricity. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Sec.  601  et  seq).  1  certify  that 
this  rulemaking  action  would  not  have 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

The  following  is  NHTSA's  statement 
providing  the  factual  basis  for  the 
certification  (5  U.S.C.  Sec.  605(b)).  The 
■proposed  amendment  would  primarily 
affect  manufacturers  of  non- 
conventional  motor  vehicles  not 
heretofore  regulated  by  NHTSA.  Under 
15  U.S.C.  Chapter  14A  "Aid  to  Small 
Busines.ses",  a  small  business  concern  is 
"one  which  is  independently  owned 
and  operated  and  which  is  not 
dominant  in  its  field  of  operation"  (15 
U.S.C.  Sec.  632).  The  Small  Business 
Administration's  (SBA)  regulations  at  13 
CFR  Part  121  define  a  small  business,  in 
part,  as  a  business  entity  "which 
operates  primarily  within  the  United 
States."  NHTS.^  believes  that  there  is  at 
present  only  one  entity  that  has  been 
manufacturing  LSVs  as  defined  bv  the 
proposed  rule,  and  that  therefore  it  is 
"dominant  in  its  field  of  operation"  A 
second  entity  that  intends  to 
manufacture  LSVs  in  the  near  future 
operates  primarily  outside  the  United 
States.  Golf  cart  manufacturers  can 
avoid  being  classified  as  manufacturers 
of  LSVs  by  ensuring  that  the  maximum 
speed  of  their  \ehicles  does  not  exceed 
15  m.p.h. 

Further,  small  organizations  and 
governmental  jurisdictions  would  not  be 
significantly  affected  as  the  purchasers 
of  LSVs  are  anticipated  to  be  private 
individuals  who  want  a  small, 
alternative  mode  of  transportation 
instead  of  a  conventional  motor  vehicle, 
as  a  second  vehicle  for  use  in  their 
immediate  residential  area. 

Executive  Order  12612  (Federalisml 

This  rulemaking  action  has  also  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  NHTSA  has 
determined  that  this  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  .^ssessment. 
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Civil  I'mtice 

A  Hiial  rule  based  on  this  proposal 
would  not  have  any  retroactive  effect. 
Under  49  U.S.C.  30:03  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  state  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard 
Section  30163  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending,  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  jjetition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  part  571  would  be  amended  as 
follows: 

The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115. 
30166;  delegation  of  authoritv  at  49  CFR  1  50 

2.  A  new  §  571.100  would  be  added 
to  subpart  B  to  read  as  set  forth  below: 

§  571.100    Motor  Vehicle  Safety  Standard 
No.  100  Low-speed  vehicles. 

Si.  Scope.  This  standard  specifies 
requirements  for  low-speed  vehicles. 


52.  Purpose.  The  purpose  of  this 
standard  is  to  ensure  that  low-speed 
vehicles  operated  on  the  public  streets, 
roads,  and  highways  are  furnished  with 
the  minimum  motor  vehicin  equipment 
necessary  for  motor  vehicle  safety. 

53.  Applicabilitv.  This  standard 
applies  to  low-speed  vehicles.  This 
standard  does  not  apply  to  golf  carts. 

S4  Definitions. 

Goif  car  means  a  motor  vehicle, 
whose  speed  attainable  in  1  mile 
exceeds  1.^)  mph  but  does  not  exceed  25 
mph,  used  to  convey  one  or  more 
persons  and  equipment  to  play  the  game 
of  golf  in  an  area  designated  as  a  golf 
course. 

Golf  cart  means  a  vehicle,  whose 
speed  attainable  in  1  mile  does  not 
exceed  15  mph,  used  to  convey  one  or 
more  persons  and  equipment  to  play  the 
game  of  golf  in  an  area  designated  as  a 
golf  course. 

Low-speed  vehicle  means  a  motor 
vehicle,  other  than  a  motorcycle,  whose 
speed  attainable  in  1  mile  does  not 
exceed  25  mph.  With  respect  to  vehicles 
used  to  convev  golfers  on  golf  courses, 
it  excludes  golf  carts,  but  includes  golf 
cars.  .\n\  motor  vehicle  that  meets  this 
definition  is  excluded  from  the  classes 
of  vehicles  defined  in  §571.3  of  this 
subpart,  and  is  not  a  "passenger  motor 
vehicle  ■  for  the  purposes  of  Part  581  of 
this  Chapter. 

S5.  Requirements. 

(a)  A  low-speed  vehicle,  other  than  a 
low-speed  vehicle  with  work 
pertonniiig  features,  shall  be  equipped 
with: 


(1)  Headlamps, 

(2)  Front  and  rear  turn  signal  lamps, 

(3)  Taillamps, 

(4)  Stop  lamps, 

(5)  One  red  reflex  reflector  on  each 
side  as  far  to  the  rear  as  practicable  and 
located  not  less  than  15  inches  nor  more 
than  60  inches  above  the  road  surface, 

(6)  An  exterior  minor  mounted  on  the 
driver's  side  of  the  vehicle  and  either  an 
exterior  mirror  mounted  on  the 
passenger's  side  of  the  vehicle  or  an 
interior  mirror, 

(7)  A  parking  brake, 

(8)  A  windshield  marked  "AS  1"  by 
its  prime  glazing  material  manufacturer, 
and 

(9)  A  Type  1  or  Type  2  seat  belt 
assembly  conforming  to  Sec,  571.209 
Motor  Vehicle  Safety  Standard  No.  209, 
Seat  belt  assemblies,  installed  at  each 
designated  seating  position. 

(b)  Each  vehicle  to  which  paragraph 
(a)  of  this  S.5  applies  shall  bear  a  label 
permanently  affixed,  visible  to  the 
operator  when  seated,  which  reads 
"WARNING:  This  vehicle  must  not  be 
operated  on  the  public  roads  at  a  speed 
more  than  25  mph." 

Issued:  |anuary  3, 1997. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  97-386  Filed  1-3-97;  2:19  pmj 
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contains  documents  other  than  rules  or 
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petitions  and  applications  and  agency 
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examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Coconino  National  Forest,  Arizona; 
Draft  Environmental  Impact  Statement, 
Windmill  Range  Allotment 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Coconino  National  Forest 
of  the  Forest  Service  is  planning  to 
prepare  an  environmental  impact 
statement  on  proposals  to  change  cattle 
management  on  ihe  248,792  acre 
Windmill  Allotment  planning  area. 

DATES:  This  analysis  has  been  ongoing 
and  public  participation  has  occurred  at 
various  stages.  The  Draft  Environmental 
Impact  Statement  will  be  published  in 
February  of  1997.  Preliminary 
comments  can  be  made  on  this  Notice 
of  Intent  before  January  31,  1997. 
ADDRESSES:  Send  comments  to  Peaks 
Ranger  District.  5075  N.  Hwy  89, 
Flagstaff,  Arizona  86004,  Reference: 
Windmill  EIS. 

RESPONSIBLE  OFFICIAL:  Fred  Trevey, 
Coconino  Forest  Supervisor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peaks  District  Range  Staff,  Mike 
Hannemann,  (520)  526-0866. 
SUPPLEMENTARY  INFORMATION:  The 
Windmill  Allotment  Management  Plan 
was  updated  in  1982  to  improve  the 
distribution  of  areas  scheduled  for  cattle 
use.  In  1988  the  Allotment  plan  for  the 
Winter  Division  was  updated  to  change 
the  grazing  system  to  improve  the 
growth  of  cool-season  Stipa  grasses  and 
overall  range  conditions. 

In  1994,  the  Peaks,  Mormon  Lake  and 
Sedona  Ranger  Districts  in  partnership 
with  the  Arizona  Game  and  Fish 
Department  initiated  the  comprehensive 
analysis  for  the  Windmill  Allotment  to 
update  the  Allotment  Management  Plan. 
The  Allotment  was  selected  for  this 
update  for  the  following  reasons:  Large, 


open  meadows  are  in  poor  condition 
indicating  an  imbalanct  between  plant 
growth  and  use  of  plants  throughout  the 
meadows;  riparian  conditions  could  be 
improved  on  the  Allotment;  a  need 
exists  to  address  threatened,  endangered 
and  sensitive  species;  an  opportunity 
exists  to  increase  administrative 
efficiency  by  consolidating  the  three 
portions  of  the  Allotment  under  one 
Allotment  Management  Plan;  an 
opportunity  exists  to  examine  the  forest 
floor  on  a  broad  landscape  scale;  the 
Arizona  Game  and  Fish  Department  can 
help  describe  existing  conditions  on  the 
Allotment  by  combining  the 
Department's  information  on  elk  with 
that  obtained  from  joint-agency 
utilization  monitoring. 

Under  the  1995  Range  Permit 
Issuance  effort,  a  Bums  amendment 
permit  was  issued  for  10  years  for  the 
Windmill  Allotment.  As  required  by  the 
Bums  amendment  the  Allotment  was 
than  scheduled  for  comprehensive 
analysis  within  the  10  year  period.  The 
Bums  decision  for  Windmill  included 
some  mitigating  measures  which 
included  fencing  riparian  and  sensitive 
plant  habitats,  sweeping  cattle  from 
driveways  and  shipping  culled  cows. 
Public  participation  occurred  prior  to 
issuance  of  the  Bums  Amendment 
decision  in  the  form  of  public  response 
to  a  proposed  action. 

In  1996,  the  comprehensive  analysis 
was  re-iniUated  and  will  result  in 
publication  of  an  Environmental  Impact 
Statement.  This  analysis  attempts  to 
gain  more  understanding  about  the 
relationship  of  the  lands  forage 
production  which  is  affected  by  soils, 
tree  densities,  climatic  conditions  and 
past  grazing  and  the  dietary  needs  of 
cattle  and  elk.  We  had  the  opportunity 
to  judge  where  forage  dietary  needs  and 
grazing  use  were  out  of  balance  with  the 
lands  ability  to  produce  forage  in 
upward  trends.  We  then  had  the 
opportunity  to  determine  management 
actions  which  responded  to  what  we 
found.  A  10-year  adaptive  management 
plan  will  be  developed  which  strives  to 
take  advantage  of  future  opportunities, 
adapt  to  changing  landscape  conditions 
and  progress  toward  a  better  balance 
between  the  landscape  and  forage 
grazers. 

A  new  Allotment  management  plan 
will  be  developed  to  guide  grazing 
practices  and  a  new  permit  may  be 
issued.  The  option  of  eliminating  cattle 


grazing  from  this  Allotment  will  also  be 
cosnidered 
Tentative  alternatives  are. 

1.  Alternative  A  is  designed  to  meet 
all  the  current  grazing  management 
issues  while  maintaining  a  viable 
ranching  operation.  This  alternative 
uses  permittee  and  range 
conservationist  knowledge  to  determine 
proper  livestock  numbers,  graze  periods, 
graze  rotations,  and  pasture  splits.  Total 
livestock  numbers  are  1 .252  to  1 ,257 

2.  Alternative  B  is  the  no  action 
alternative  as  required  by  the  National 
Environmental  Policy  Act  regulations. 
Selection  of  this  alternative  would  mean 
that  no  cattle  grazing  would  occur  on 
this  allotment  for  the  next  10  years. 

3.  Alternative  C  is  the  management 
system  currently  in  place.  This 
alternative  permits  a  total  of  1.252  to 
1,257  cattle  to  graze  year-round  on  the 
Windmill  Range  Allotment. 

4.  Alternative  D  is  designed  to 
respond  to  grazing  capacity  and  proper 
use  guideline  issues.  This  alternative 
uses  timber  stand  data  base  and 
Terrestrial  Ecosystem  Survey  data  to 
project  total  yearly  forage  production  for 
each  pasture.  Total  livestock  numbers 
are  635. 

5.  Alternative  F  is  the  same  as 
Altemative  A  except  for  adjusting  the 
Luke  Mountain  pasture  of  the  Foxboro 
Herd  from  a  two-way  pasture  split  to  a 
three-way  pasture  split.  This  third 
pasture  reduces  graze  periods  in  Little 
T-Six  from  20  to  10  days  and  Highway 
Camp  from  14-20  days  to  10  days.  This 
responds  to  concems  over  poor  and 
declining  range  conditions  in  the 
Foxboro  summer  range  area.  Total 
livestock  numbers  are  1,252  to  1.257. 

6.  Altemative  G  is  designed  to  better 
meet  resource  concerns  of  poor  and 
declining  range  conditions  in  parts  of 
Munds-Pocket  and  Foxboro  Herd  areas. 
This  altemative  improves  on  Altemative 
A  in  these  areas  by  reducing  livestock 
numbers,  adjusting  graze  periods  and 
providing  additional  pasture  splits. 
Total  livestock  numbers  are  1,090  to 
1.125. 

Items  common  to  alternatives  include 
fencing  some  nparian  areas  to  exclude 
livestock.  The  areas  chosen  for  fencing 
are  easily  accessed  by  cattle,  are  fairly 
large  and  have  adjacent  wet  meadows 
and  are  estimated  to  have  high  potential 
for  improvement.  Not  all  riparian 
springs  located  on  the  Allotment  are 
fenced.  Those  not  chosen  for  fencing  are 
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less  accessible  to  cattle,  are  not 
associated  with  wet  meadows  and  are 
very  small.  Major  creeks  and  rivers  will 
not  have  direct  cattle  access  under  any 
of  the  alternatives.  Other  items  common 
to  all  alternatives  include  tank  re- 
location and/or  waterlot  construction 
where  tanks  occur  in  dry  meadows. 
Pastures  that  will  not  be  used  in  the  10 
year  management  plan  period  are  also 
identified. 

Environmental  analysis  has  been 
ongoing.  It  is  anticipated  that  a  draft 
environmental  impact  statement  will  be 
published  in  February  of  1997.  A  ninety 
day  comment  period  pursuant  to  36  CFR 
219.10(b)  will  be  provided  for  the  public 
to  make  comments  on  the  draft 
environmental  impact  statement.  A 
record  of  decision  will  be  prepared  and 
filed  with  the  final  environmental 
impact  statement.  A  ninety  day  appeal 
period  pursuant  to  36  CFR  217.8(a)  will 
be  applicable.  The  ninety  day  comment 
period  on  the  draft  environmental 
impact  statement  will  begin  when  the 
Environmental  Protection  Agency's 
Notice  of  Availability  appears  in  the 
Federal  Register. 

To  be  most  helpful,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 
Fred  Trevey, 

Coconino  Forest  Supervisor. 
[FR  Doc.  97-353  Filed  1-7-97;  8:45  am] 
BiujNG  cooc  os^^-oo-m 


Rural  Utilities  Service 

Central  Virginia  Electric  Cooperative; 
Rnding  of  No  Significant  Impact 

AGEMCY:  Rural  Utilities  Service,  USDA. 
ACnOH:  Notice  of  finding  of  no 
significant  impact. 


SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  by 
Central  Virginia  Electric  Cooperative  for 
financing  assistance  to  construct  a 
headquarters  office  facility  in  Nelson 
County,  Virginia.  The  FONSI  is  based 
on  a  borrower's  environmental  report 
(BER)  submitted  to  RUS  by  Central 
Virginia  Electric  Cooperative.  RUS 
conducted  an  independent  evaluation  of 
the  report  and  concurs  with  its  scope 
and  content.  In  accordance  with  RUS 
Environmental  Pohcies  and  Procedures, 


7  CFR  part  1794.61,  RUS  has  adopted 
the  BER  as  its  environmental  assessment 
for  the  project. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW., 
Washington,  DC.  20250-1571, 
telephone  (202)  720-1784. 

SUPPLEMENTARY  INFORMATION:  The 
headquarte.rs  office  facility  is  proposed 
to  be  located  west  of  the  unincorporated 
community  of  Colleen,  Virginia,  south 
of  the  intersection  of  State  Routes  56/ 
158  and  665.  The  size  of  the  proposed 
site  for  the  headquarters  office  facility  is 
approximately  1 70  acres  of  which 
approximately  40  acres  would  be 
developed. 

The  headquarters  office  facility  would 
consist  of  a  23,000  square  foot 
headquarters  office  building,  a  15,000 
square  foot  combination  warehouse/ 
division  office  building,  a  6,500  foot 
mechanics  garage  and  electrical 
equipment  maintenance  shop,  a  4.000 
square  foot  open  sided  covered  truck 
shed,  a  l-acre  pole  storage  yard,  a  2-acre 
electrical  equipment  storage  area,  a  50 
foot,  self-supporting  steel  pole  to 
support  microwave  and  radio 
communications  equipment,  a  100 
kilowatt  diesei  electric  generator,  a  200 
gallon  fiiel  storage  tank,  and  parking  for 
100  employee  vehicles,  10  visitor 
vehicles,  and  50  service  vehicles. 

RUS  considered  the  alternatives  of  no 
action,  expansion  of  Central  Virginia 
Electric  Cooperative's  existing  facilities, 
renovation  of  an  existing  commercial 
building,  and  four  alternative  site 
locations.  Under  the  no  action 
alternative,  RUS  would  not  approve 
financing  assistance  for  construction  of 
the  headquarters  office  facility.  Since 
RUS  believes  that  Central  Virginia 
Electric  Cooperative  has  a  need  to 
expand  its  headquarters  facility  to 
adequately  accommodate  employees, 
vehicles,  and  equipment,  RUS 
considered  the  no  action  alternative 
unacceptable. 

Copies  of  the  BER  and  FONSI  are 
available  for  review  at,  or  can  be 
obtained  from,  RUS  at  the  address 
provided  herein  or  from  Mr.  Darryl 
Mawyer,  Central  Virginia  Electric 
Cooperative,  Front  Street,  P.O.  Box  247, 
Lovingston,  Virginia,  22949,  telephone 
(804) 263-8336 

Dated:  January  3,  1997. 
Blain  D.  Stockton. 

Assistant  Administrator.  Electric  Program. 
IFR  Doc.  97-00389  Filed  1-7-97;  8:45  am) 
BILUNG  COM  3410-1»-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Telecommunications  Access  Advisory 
Committee;  Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION;  Notice  of  meeting. 


SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access. Board)  gives  notice  of  the 
dates  and  location  of  the  meetings  of  the 
Telecommunications  Access  Advisory 
Committee. 

DATES:  The  Telecommunications  Access 
Advisory  Committee  will  meet  on 
January  13  and  14, 1997  beginning  at 
9:00  a.m.  each  day. 

ADDRESSES:  The  meetings  will  be  held  at 
1331  F  Street,  NW.,  Washington,  DC  in 
the  8th  floor  conference  room. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Dennis 
Cannon,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street,  NW.,  suite  1000, 
Washington.  DC  20004-1111. 
Telephone  number  (202)  272-5434 
extension  35  (voice);  (202)  272-5449 
(TTY).  Electronic  mail  address: 
caimon@access-board.gov.  This 
document  is  available  in  alternate 
formats  (cassette  tape,  braille,  large 
print,  or  computer  disk)  upon  request.  It 
is  also  available  on  the  Internet  at  http:/ 
/www.access-board.gov/notices/ 
taacmtg.htm. 

SUPPLEMENTARY  INFORMATION:  On  May 
24,  1996.  the  Access  Board  published  a 
notice  appointing  members  to  its 
Telecommunications  Access  Advisory 
Committee  (Committee).  61  FR  26155 
(May  24. 1996).  The  Committee  will 
make  recommendations  to  the  Access 
Board  on  accessibility  guidelines  for 
telecommunications  equipment  and 
customer  premises  equipment.  These 
recommendations  will  be  used  by  the 
Access  Board  to  develop  accessibility 
guidelines  in  conjunction  with  the 
Federal  Communications  Commission 
(FCC)  under  section  255(e)  of  the 
Telecommunications  Act  of  1996.  The 
Committee  is  composed  of 
representatives  of  manufacturers  of 
telecommunications  equipment  and 
customer  premises  equipment; 
organizations  representing  the  access 
needs  of  individuals  with  disabilities; 
telecommunications  providers  and 
carriers;  and  other  persons  affected  by 
the  guidelines. 
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The  Committee  has  met  five  times 
since  June  1996.  This  will  be  the 
Committee's  last  meeting.  During  the 
meeting  in  January,  the  Committee  will 
finalize  its  recommendations.  The 
Committee  will  make  a  presentation  to 
the  Access  Board  at  the  Board's  regular 
business  meeting  on  January  15th.  The 
Board  will  meet  on  January  15th  from 
1:30-3:30  p.m.  at  the  Marriott  at  Metro 
Center  hotel,  775  12th  Street,  NW., 
Washington,  DC. 

The  Committee  will  meet  on  the  dates 
and  at  the  location  announced  in  this 
notice.  The  meetings  are  open  to  the 
public.  The  facility  is  accessible  to 
individuals  with  disabilities.  Sign 
language  interpreters,  assistive  listening 
systems  and  real  time  transcnption  will 
be  available. 
La%vrence  W,  RofEec, 
Executive  Director. 
(FR  Doc.  97-336  Filed  1-7-97:  8:45  am] 

BILUNG  CODE  S1S0-O1-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  January  14,  1997;  9:00 
a.m. 

PLACE:  Cohen  Building,  Room  3321,  330 
Independence  Ave.,  S.W.,  Washington, 
D.C.  20547. 

CLOSED  MEETINQ:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBC) 
will  meet  in  closed  session  to  address 
internal  procedural,  budgetary,  and 
personnel  issues,  as  well  as  sensitive 
foreign  policy  issues  relating  to 
potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)). 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
issues  of  the  BBC  or  the  International 
Broadcasting  Bureau.  (5  U.S.C.  552b.(c) 
(2)  and  (6)). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Thomas  at  (202)  401-3736. 

Dated:  January  6. 1997. 
David  W.  Burlee. 

Chairman. 

[FR  Doc.  97-521  Filed  1-6-97;  1:40  pin) 

WLUNG  CODE  tZSO-OI-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  No.  950329080-6080-01] 

Special  American  Business  Internship 
Training  Program  (SABIT) 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice. 


SUMMARY:  This  Notice  announces 
availability  of  funds  for  the  Special 
American  Business  Internship  Training 
Program  (SABIT),  for  training  business 
executives  and  scientists  (also  referred 
to  as  "interns")  from  the  New 
Independent  States  (NIS)  of  the  former 
Soviet  Union.  The  Department  of 
Commerce,  International  Trade 
Administration  (ITA)  established  the 
SABIT  program  in  September  1990  to 
assist  the  former  Soviet  Union's 
transition  to  a  market  economy.  Since 
that  time,  SABIT  has  been  matching 
business  executives  and  scientists  from 
the  NIS  with  U.S.  firms  which  provide 
them  with  three  to  six  months  of  hands- 
on  training  in  a  U.S.  market  economy. 
Under  the  SABIT  program,  qualified 
U.S.  firms  will  receive  funds  through  a 
cooperative  agreement  with  ITA  to  help 
defray  the  cost  of  hosting  interns.  ITA 
vdll  interview  and  recommend  eligible 
interns  to  participating  companies. 
Interns  may  be  from  any  of  the 
follovdng  independent  States:  Armenia, 
Azerbaijan,  Belarus,  Georgia,  Kazakstan, 
Kyrgyzstan,  Moldova,  Russia,  Tajikistan. 
Turkmenistan,  Ukraine,  and  Uzbekistan. 
The  U.S.  firms  will  be  expected  to 
provide  the  interns  with  a  hands-on. 
non-academic,  executive  training 
program  designed  to  maximize  their 
exposure  to  management  or 
commercially-oriented  scientific 
operations.  At  the  end  of  the  training 
program,  interns  must  return  to  the  NIS. 

DATES:  The  closing  date  for  applications 
is  March  31,  1997.  An  original  and  two 
copies  of  the  application  (Standard 
Form  424  (Rev.  4-92)  and  supplemental 
material)  are  to  be  sent  to  the  address 
designated  in  the  Application  Kit  and 
postmarked  by  the  closing  date. 
Applications  will  be  considered  on  a 
"rolling"  basis  as  they  nre  received, 
subject  to  the  availability  of  funds.  If 
available  funds  are  depleted  prior  to  the 
closing  date,  a  notice  to  that  effect  will 
be  pubUshed  in  the  Federal  Register. 
Processing  of  complete  applications 
takes  approximately  two  to  three 
months. 

ADDRESSES:  Request  for  Applications: 
Competitive  Application  kits  will  be 
available  from  ITA  starting  on  the  day 


this  notice  is  published.  To  obtain  a 
copy  of  the  Application  Kit  please  E- 
mail:  sabitapply@usita.gov  (please 
signif>'  which  format,  e.g.  WordPerfeciC 
6.1),  telephone  (202)  482-0073. 
facsimile  (202)  482-2443  (these  are  not 
toll  free  numbers),  or  send  a  written 
request  with  two  self-addressed  mailing 
labels  to-  Application  Request,  The 
SABIT  Program,  HCHB  Room  3319.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  DC.  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
SABIT  Program,  U.S.  Department  of 
Commerce,  phone — (202)  482-0073. 
facsimile— (202)  482-2443,  These  are 
not  toll  free  numbers.  Only  one  copy  of 
the  Application  IGt  will  be  provided  to 
each  organization  requesting  it,  but  it 
may  be  reproduced  by  the  requester. 
SUPPLEMENTARY  INFORMATION:  SABIT 
exposes  NIS  business  managers  and 
scientists  to  a  completely  new  way  of 
thinking  in  which  demand,  consumer 
satisfaction,  and  profits  drive 
production.  Senior-level  interns  visiting 
the  U.S.  for  internship  programs  with 
public  or  private  sector  companies  will 
be  exposed  to  an  envirormient  which 
will  provide  them  with  practical 
knowledge  for  transforming  their 
countries'  enterprises  and  economies  to 
the  free  market.  The  program  provides 
first-hand,  eye-opening  experience  to 
managers  and  scientists  which  cannot 
be  duplicated  by  American  managers 
traveling  to  their  territories. 

Business  Executives 

SABIT  assists  economic  restructuring 
in  the  NIS  by  providing  top-level 
business  managers  with  practical 
training  in  American  methods  of 
innovation  and  management  in  such 
areas  as  strategic  planning,  financing, 
production,  distribution,  marketing, 
accounting,  wholesaling,  and  labor 
relations.  This  first-hand  experience  in 
the  U.S.  economy  enables  interns  to 
become  leaders  in  establishing  and 
operating  a  market  economy  in  the  NIS. 
and  creates  a  unique  opportunity  for 
US  firms  to  familiarize  key  executives 
from  the  NIS  with  their  products  and 
ser\ices 

Scientists 

SABIT  provides  opportunities  for 
gifted  scientists  to  apply  their  skills  to 
peaceful  research  and  development  in 
the  civilian  sector,  in  areas  such  as 
defense  conversion,  medical  research, 
and  the  environment,  and  exposes  them 
fo  the  role  of  scientific  research  in  a 
market  economy  where  applicability  of 
research  relates  to  business  success. 
Sponsoring  firms  in  the  U.S.  scientific 


1090 


Federal  Register  /  Vol.  62.  No.  5  /  Wednesday.  January  8,  1997  /  Notices 


community  also  benefit  from 
exchanging  information  and  ideas,  and 
different  approaches  to  new 
technologies. 

All  internships  are  for  three  to  six 
months;  however.  ITA  reserves  the  right 
to  allow  an  intern  to  stay  for  a  shorter 
period  if  the  U.S.  company  agrees  and 
the  intern  demonstrates  a  need  for  a 
shorter  internship  based  on  his  or  her 
management  responsibilities. 

Funding  Availability 

Pursuant  to  section  6,32(a)  of  the 
Foreign  Assistance  Act  of  1961.  as 
amended  (the  "Act")  funding  for  the 
program  will  be  provided  by  the  United 
States  Agency  for  International 
Development  (A. I. D),  ITA  will  award 
financial  assistance  and  administer  the 
program  pursuant  to  the  authority 
contained  in  section  635(b)  of  the  Act. 
The  estimated  amount  of  financial 
assistance  available  for  the  program  is 
$1  million,  .^dditional  funding  may 
bet^ome  available  at  a  future  date. 

Funding  Instnunen!  and  Proiect 
Duration 

Federal  assistance  will  be  awarded 
pursuant  to  a  cooperative  agreement 
between  ITA  and  the  recipient  firm.  ITA 
will  reimburse  companies  for  the  round 
trip  international  travel  of  each  intern 
from  the  intern's  home  city  in  the  NIS 
to  the  U.S.  internship  site,  upon 
submission  to  ITA  of  the  paid  travel 
invoice,  payment  receipt,  or  other 
evidence  of  payment  and  the  fonn  SF- 
270.  "Request  for  Advance  or 
Reimbursement."  Travel  under  the 
program  is  subject  to  the  Fly  America 
Act.  Recipient  firms  provide  $30  per 
day  directly  to  interns;  ITA  will 
reimburse  recipient  firms  for  this 
sf.pend  of  $30  per  day  per  intern  for  up 
to  six  months,  upon  submission  by 
company  of  an  end-of-internship  report 
and  form  SF-270.  In  general,  each 
award  will  have  a  cap  of  $7,500  per 
mtern  for  total  cost  of  airline  travel  and 
stipend.  ITA  reserves  the  right  to  allow 
an  award  to  exceed  this  amount  in  cases 
of  unusually  high  costs,  such  as  airfare 
from  remote  regions  of  the  NIS. 
However,  the  total  payment  cannot 
exceed  the  award  amount.  There  are  no 
specific  matching  requirements  for  the 
awards.  Host  firms,  however,  are 
expected  to  bear  the  costs  beyond  those 
covered  by  the  award,  including:  visa 
fees,  housing,  insurance,  any  food  and 
mcidentals  costs  beyond  $30  per  day. 
any  training-related  travel  within  the 
U.S.,  and  provision  of  the  hands-on 
training  for  the  interns. 

U.S.  firms  wishing  to  utilize  SABIT  in 
order  to  be  matched  with  an  mteni 
without  applying  for  financial 


assistance  may  do  so.  Such  firms  will  be 
responsible  for  all  costs,  including 
travel  expenses,  related  to  sponsoring 
the  intern.  However,  prior  to  acceptance 
as  a  SABIT  intern,  work  plans  and 
candidates  must  be  approved  by  the 
SABIT  Program,  Furthermore,  program 
training  will  be  monitored  by  SABIT 
staff  and  evaluated  upon  completion  of 
training. 

Eligibility 

Eligible  applicants  for  the  SABIT 
program  will  be  any  for  profit  or  non- 
profit U.S.  corporation,  association, 
organization  or  other  public  or  private 
entity.  Agencies  or  divisions  of  the 
federal  government  are  not  eligible. 

Evaluation  Criteria 

Consideration  for  financial  assistance 
will  be  given  to  those  SABIT  proposals 
which: 

(1).  Demonstrate  a  commitment  to  the 
intent  and  goals  of  the  program  to 
provide  practical,  on-the-job.  non- 
academic,  non-classroom  training:  in 
the  case  of  manager  interns,  an 
appropriate  management  training 
experience,  or.  in  the  case  of  scientist 
interns,  a  practical,  commercially- 
oriented  scientific  training  experience. 

(2).  Respond  to  the  priority  needs  of 
senior  business  managers  and  scientists 
in  the  NIS,  as  determined  by  ITA. 

(3).  Host  firms  must  be  solidly 
committed  to  interns'  return  to  their 
own  countries  upon  completion  of  the 
internships. 

(4).  Present  a  realistic  work  plan 
describing  in  detail  the  training  program 
to  be  provided  to  the  SABIT  intem(s). 
Work  plans  must  include  the  following: 

(a),  whether  Applicant  is  applying  to 
host  managers  or  scientists,  or  both  (and 
the  number  of  each):  (b).  the  duration  of 
the  internship  (at  least  three  but  not 
more  than  six  months.)  As  noted  above. 
ITA  reserves  the  right  to  allow  an  intern 
with  very  senior  management 
responsibilities  to  .stay  for  a  shorter 
period  (minimum  of  one  month)  if  the 
U.S.  company  agrees  and  the  intern 
demonstrates  a  compelling  need  for  a 
shorter  internship  based  on  his  or  her 
management  responsibilities,  (c).  the 
location(s)  of  the  internship;  (d).  the 
name,  address,  and  telephone  number  of 
the  designated  internship  coordinator: 
(e).  name(s)  of  division(s)  in  which  the 
intem(s)  will  be  placed;  (f).  the 
individual(s)  in  the  U.S.  company  under 
whose  supervision  the  intern  will  train; 
(g).  the  proposed  internship  training 
activities.  The  components  of  the 
training  activities  must  be  described  in 
as  much  detail  as  possible,  preferably  on 
a  week-by-week  basis.  The  description 
of  the  training  activities  should  include 


an  accounting  of  what  the  intem's(s') 
duties  and  responsibilities  will  be 
during  the  training;  (h),  the  anticipated 
housing  arrangements  to  be  provided  for 
the  intem(s).  Note  that  housing 
arrangements  should  be  suitable  for 
mid-  and  senior-level  professionals,  emd 
that  each  intern  must  be  provided  with 
a  private  room. 

(5).  Include  a  brief  objectives  section 
indicating  why  the  Applicant  wishes  to 
provide  an  internship  to  a  manager(s)  or 
scientist(s)  from  the  NIS,  and  how  the 
proposed  internship  would  further  the 
purpose  of  the  SABIT  program  as 
described  above.  If  Applicant  is 
nominating  a  specific  individual  for 
training,  this  objectives  section  must 
describe  any  existing  relationship 
between  the  Applicant  and  the 
individual. 

(6).  Provide  a  general  description  of 
the  profile  of  the  intem(s)  the  Applicant 
would  like  to  host,  including: 
educational  background;  occupational/ 
professional  background  (including 
number  of  years  and  areas  of 
experience);  size  and  nature  of 
organization  at  which  the  intem(s)  is/ 
are  presently  employed;  preference  for 
the  region  of  the  NIS  where  the  intem(s) 
is/are  employed;  and  whether  Applicant 
is  open  to  sponsoring  interns  from  a 
variety  of  NIS  countries. 

(7).  Indicate  whether  Applicant 
organization  operates  in  one  or  more  of 
the  following  business  sectors:  (a). 
Agribusiness  (including  food  processing 
and  distribution,  and  agricultural 
equipment),  (b).  Defense  conversion,  (c). 
Energy,  (d).  Environment  (including 
environmental  clean-up),  (e).  Financial 
services  (including  banking  and 
accounting),  (f).  Housing,  constniction 
and  infrastructure,  (g).  Medical 
equipment,  supplies,  pharmaceuticals, 
and  health  care  management,  (h). 
Product  standards  and  quality  control, 
(i).  Telecommunications,  and  (j) 
Transportation.  Applicant  proposal 
must  provide  an  explanation  including 
description  and  extent  of  involvement 
in  the  sector(s).  While  Applicants 
involved  in  any  industry  sector  may 
apply  to  the  program,  priority 
consideration  is  given  to  those  operating 
in  the  above  sectors. 

Evaluation  criteria  1-6  will  be 
weighted  equally.  ITA  does  not 
guarantee  that  it  will  match  Applicant 
with  the  profile  provided  to  SABIT. 

Selection  Procedures 

Each  appUcation  will  receive  an 
independent,  objective  review  by  one  or 
more  three  or  four-member  ITA  review 
panels  qualified  to  evaluate  applications 
submitted  under  the  program. 
Applications  will  be  evaluated  on  a 
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competitive,  "rolling"  basis  as  they  are 
received  in  accordance  with  the 
selection  evaluation  set  forth  above. 
Awards  will  be  made  to  those 
applications  which  successfully  meet 
the  selection  criteria.  If  funds  are  not 
available  for  all  those  applications 
which  successfully  meet  the  criteria, 
awards  will  be  made  to  the  first 
applications  received  which 
successfully  do  so.  ITA  review  panel(s) 
reserve(s)  the  right  to  reject  any 
application;  to  limit  the  number  of 
interns  per  applicant;  to  waive 
informalities  and  minor  irregularities  in 
applications  received;  and  to  consider 
other  than  competitive  procedures  to 
distribute  assistance  under  this  program 
and  in  accordance  with  the  law.  ITA 
review  panel(s)  reserve(s)  the  right  to 
make  awards  based  on  U.S.  geographic 
and  organization  size  diversity  among 
applicants.  Recipients  may  be  eligible, 
pursuant  to  approval  of  an  amendment 
of  an  active  award,  to  host  additional 
interns  under  the  program. 

Additional  Information 

Applicants  must  submit;  (1).  Evidence 
of  adequate  financial  resources  of 
Applicant  organization  to  cover  the 
costs  involved  in  providing  an 
intemship(s).  As  evidence  of  such 
resources.  Applicant  should  submit 
financial  statements  audited  by  an 
outside  organization  or  an  annual  report 
including  such  statements.  If  these  are 
not  available,  a  letter  should  be 
provided  from  the  Applicant's  bank  or 
outside  accountant  attesting  to  the 
financial  capability  of  the  firm  to 
undertake  the  scope  of  work  involved  in 
training  an  intern  under  the  SABIT 
program.  (2).  Evidence  of  a  satisfactory 
record  of  performance  in  grants, 
contracts  and/or  cooperative  agreements 
with  the  Federal  Government,  if 
applicable.  (Applicants  who  are  or  have 
been  deficient  in  current  or  recent 
performance  in  their  grants,  contracts, 
and/or  cooperative  agreements  with  the 
Federal  Government  shall  be  presumed 
to  be  unable  to  meet  this  requirement). 
(3).  A  statement  that  the  Applicant  will 
provide  medical  insurance  coverage  for 
interns  during  their  internships. 
Recipients  will  be  required  to  submit 
proof  of  the  interns'  medical  insurance 
coverage  to  the  Federal  Program  Officer, 
before  the  interns'  arrivals.  The 
insurance  coverage  must  include  an 
accident  and  comprehensive  medical 
insurance  program  as  well  as  coverage 
for  accidental  death,  emergency  medical 
evacuation,  and  repatriation. 

Other  Requirements 

All  applicants  are  advised  of  the 
following: 


1.  No  award  of  Federal  funds  shall  be 
made  to  an  Applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received,  or  other 
arrangements  satisfactory  to  the 
Department  of  Commerce  (DOC)  are 
made. 

2.  A  false  statement  on  the  application 
is  grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U..S.C.  1001. 

3.  Recioients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  Departmental  regulations,  policies 
and  procedures  applicable  to  financial 
assistance  awards. 

4.  Participating  companies  will  be 
required  to  comply  with  all  relevant 
U.S.  tax  and  export  regulations.  Export 
controls  may  relate  not  only  to  licensing 
of  products  for  export,  but  also  to 
technical  data  transfer. 

5.  Applications  imder  this  program 
are  not  subject  to  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs." 

6.  If  applicants  incur  any  costs  prior 
to  an  award  being  made,  they  do  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  may  have  been  received, 
there  is  no  obligation  on  the  part  of  DoC 
to  cover  pre-award  costs. 

7.  Past  performance:  Unsatisfactory 
performance  by  an  applicant  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

8.  No  obligation  for  future  funding:  If 
an  application  is  selected  for  funding, 
DOC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DoC. 

9.  Primary  AppUcant  Certifications: 
All  primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

(a)  Nonprocurement  Debarment  and 
Suspension:  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 


(b)  Drug  Free  Workplace:  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F.  "Government  wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

(c)  Anti-Lobbying;  Funds  provided 
under  the  SABIT  program  may  not  be 
used  for  lobbving  activities.  Persons  (as 
defined  at  15CFR  Part  28.  Section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000.  and 
loans  and  loan  guarantees  for  more  than 
$150,000.  or  the  smgle  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

(d)  Anti-Lobbying  Disclosures:  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  in  connection  with  this  award 
using  any  funds  must  submit  an  SF-LLL, 
"Disclosure  of  Lobbying  Activities."  as 
required  under  15  CFR  Part  28, 
Appendix  B. 

10.  Lower  Tier  Certifications: 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension.  Ineligibility 
and  Voluntary'  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form.  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

11.  Indirect  Costs:  Indirect  costs  are 
not  allowed  under  the  SABIT  program. 

12.  Applicants  are  hereby  notified 
that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  under  this  program 
must  be  American-made  to  the 
maximum  extent  feasible. 

13.  The  following  statutes  apply  to 
this  program:  Restriction  on  Assistance 
to  the  Government  of  Azerbaijan 
(Section  907  of  the  FREEDOM  Support 
Act.  Public  Law  102-511):  Chapter  11  of 
Part  I  of  the  Foreign  As.sistance  Act  of 
1961.  as  amended,  including  section 
498A  (b),  regarding  ineligibility  for 
assistance;  provisions  in  annual  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
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including  the  following  provisions 
contained  in  Public  Law  103-87:  Use  of 
American  Resources  (Section  559  of  the 
Foreign  Operation,  Export  Financing, 
and  Related  Programs  Appropriations 
Act,  1995,  Public  Law  103-87);  Impact 
on  Jobs  in  the  United  States  (Section 
545  of  the  Foreign  Operation,  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  1995,  Public  Law 
103-87);  Bumpers  Amendment  (Section 
513(b)  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  1994,  Public  Law 
103-87);  Lautenberg  Amendment 
(Section  513(b)  of  the  Foreign 
Operations.  Export  Financing,  and 
Related  Programs  Appropriations  Act, 
1994,  Public  Law  103-87);  and  Section 
660(a)  of  the  Foreign  Assistance  Act  of 
1961,  as  amended. 

14.  Audit  Requirements:  The  Grants 
Officer  has  the  discretion  to  require  by 
the  terms  and  conditions  of  SABIT 
awards  that  recipients  have  an  audit 
conducted  in  accordance  with 
Government  Auditing  Standards.  In 
addition,  the  DoC  Office  of  Inspector 
General  has  authority  under  the 
Inspector  General  Act  of  1978,  as 
amended,  to  conduct  an  audit  of  any 
DoC  award  at  any  time. 

15.  Payments.  As  required  by  the  Etebt 
Collections  Improvement  Act  of  1996. 
all  Federal  payments  to  award 
recipients  pursuant  to  this 
announcement  will  be  made  by 
electronic  funds  transfer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Special  American  Business  Internship 
Training,  International  Trade 
Administration,  at  (202)482-0073.  This 
is  not  a  toll  free-number. 

Dated:  January  2, 1997. 
Liesel  C.  Duhon, 

Director.  SABIT  Program 

(FR  Doc.  97-398  Filed  1-7-97;  8:45  ami 

BILUNG  COOC  3S10-HE-P 


National  Institute  of  Standards  and 
Technology 

Economic  Impact  of  NIST 
Thermocouple  Program 

ACnON:  Proposed  Data  Collection; 
comment  request. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  10,  1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Acting 
Departmental  Forms  Clearance  Officer. 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  on 
the  information  collection 
instruments(s)  and  in.structions  should 
be  directed  to  George  Bums,  Chemical 
Science  and  Technology  Laboratory, 
Building  221  (Physics), 'Room  B-230, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899, 
(301-975-4817)  phone;  e-mail: 
george.bunis@nist.gov 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

NIST  seeks  to  assess  economic 
impacts  of  its  thermocouple  calibration 
program.  The  respondents  will  be  U.S. 
thermocouple  manufacturers  and  their 
customers  as  well  as  the  providers  of 
independent  thermocouple  calibration 
services.  The  results  will  be  used  by 
NIST  for  program  evaluation  purposes. 

II.  Method  of  Collection 

Personnel  of  firms  in  the  U.S. 
thermocouple  industry  and  their 
customers,  as  well  as  providers  of 
independent  thermocouple  calibration 
services,  may  respond  to  questionnaires 
by  mail,  fax.  E-mail,  or  telephone. 

III.  Data 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  None. 

Affected  Public:  Personnel  of  firms  in 
the  U.S.  thermocouple  industry  and 
their  customers  as  well  as  providers  of 
independent  thermocouple  calibration 
services. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Response:  0.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  25  hours. 

Estimated  Total  Annual  Cost:  $2,500 
(25  X  $100  per  hour  fully  burdened  cost 
for  a  senior  level  technical  manager.) 
There  are  no  equipment  or  maintenance 
costs  associated  with  this  collection. 

IV.  Requests  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  and 
other  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection. 
They  will  also  become  a  matter  of 
public  record. 

Dated:  January  2,  1997. 

Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

[FR  Doc.  97-417  Filed  1-7-97;  8:45  am) 

BILUNG  CODE  3510-13-P 


Economic  Impact  of  NIST  Alternative 
Refrigerants  Program 

ACTION:  Proposed  data  collection; 
comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  10,  1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  on 
the  information  collection 
instruments(s)  and  instructions  should 
be  directed  to  Richard  Kayser,  Chemical 
Science  and  Technology  Laboratory, 
Building  221  (Physics),  Room  B-230, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  MD  20899, 
(301-975-4817)  phone;  e-mail: 
richard.kayser@nist.gov  e-mail. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

NIST  seeks  to  assess  economic 
impacts  of  its  alternative  refrigerants 
program.  The  respondents  will  be  U.S. 
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refrigeration  equipment  manufacturers 
and  chemical  refrigerant  manufacturers 
and  their  customers.  The  results  will  be 
used  by  NIST  for  program  evaluation 
purposes. 

n.  Method  of  Collection 

Personnel  of  firms  in  the  U.S.  clinical 
laboratories  and  clinical  instrument 
producers  and  their  customers  may 
respond  to  questionnaires  by  mail,  fax. 
E-mail,  or  telephone. 

m.  Data 

0MB  Number:  None. 

Form  Number:  None. 

Type  of  Re\new:  None. 

Affected  Public:  Personnel  of  firms  in 
the  U.S.  refrigeration  equipment 
manufacturing  industry  and  the  U.S. 
chemical  refrigerant  manufacturing 
industry  and  their  customers. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Response:  0.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  25  hours. 

Estimated  Total  Annual  Cost:  $2,500 
(25  X  $100  per  hour  fully  burdened  cost 
for  a  senior  level  technical  manager.) 
There  are  no  equipment  or  maintenance 
costs  associated  with  this  collection. 

rv.  Requests  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  and 
other  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection. 
They  will  also  become  a  matter  of 
public  record. 

Dated:  )anuary  2.  1997. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

IFR  Doc.  97-418  Filed  1-7-97;  8:45  am) 

BILLING  CODE  U10-13-P 


Economic  impact  of  Choiesteroi  SRMs/ 
Definitive  Methods  Program 

ACTION:  Proposed  data  collection; 
comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  10,  1997. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce.  Room  5327. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  on 
the  information  collection 
instruments(s)  and  instructions  should 
be  directed  to  Michael  Welch.  Chemical 
Science  and  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Building  324  (Chemistry), 
Room  B-156,  Gaithersburg,  MD  20899. 
(301-975-3100),  e-mail; 
michael.welch@nist.gov. 

SUPPt.EMENTARY  INFORMATION: 

L  Abstract 

NIST  seeks  to  assess  economic 
impacts  of  its  alternative  refrigerants 
program.  The  respondents  will  be  U.S. 
refrigeration  equipment  manufacturers 
and  chemical  refrigerant  manufacturers 
and  their  customers.  The  results  will  be 
used  by  NIST  for  program  evaluation 
purposes. 

IL  Method  of  Collection 

Personnel  of  firms  in  the  U.S.  clinical 
laboratories  and  clinical  instrument 
producers  and  their  customers  may 
respond  to  questionnaires  by  mail,  fax, 
E-mail,  or  telephone. 

III.  Data 

0MB  Number:  None. 

Fonn  Number:  None. 

Tvpe  of  Review:  None. 

Affected  Public:  Personnel  of  firms  in 
the  U.S.  clinical  laboratories  and 
clinical  instrument  industries  and  their 
customers. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Response:  0.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  25  hours. 


Estimated  Total  Annual  Cost:  $2,500 
(25  X  $100  per  hour  fully  burdened  cost 
for  a  senior  level  technical  manager.) 
There  are  no  equipment  or  maintenance 
costs  associated  with  this  collection. 

rv.  Requests  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  and 
other  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection. 
They  will  also  become  a  matter  of 
public  record. 

Dated  lanuary-  2,  1997, 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer.  Office  of  Management  and 

Organization 

IFR  Doc  97-419  Filed  1-7-97;  8:45  am] 

BILLMQ  CODE  3510-13-P 


COMMODfTY  FUTURES  TRADiNG 
COMMISSION 

Applications  of  the  New  York  Cotton 
Exchange  for  Designation  as  a 
Contract  Market  in  Futures  and 
Options  on  tt>e  Pound  Sterling-Swiss 
Franc  and  Pound  Sterling-Japanese 
Yen  Cross  Rates 

AGENCY:  Commodity  Futures  Trading 
Commission 

ACnON:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  and  option 
contracts. 

SUMMARY:  The  New  York  Cotton 
Exchange  (NYCE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  futures  and  futures  options  on 
the  NYCE  pound  sterling-Swiss  franc 
and  pound  sterling-Japanese  yen 
currency  cross  rates.  The  Acting 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  bv  Commission  Regulation 
140.96.  has  determined  that  publication 
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of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  February  7, 1997. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW,. 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
4ia-5521,  or  by  electronic  mail  to 
secretary®cftc.gov.  Reference  should  be 
made  to  the  NYCE  pound  sterling-Swiss 
franc  and  pound  sterling-Japanese  yen 
currency  cross  rate  applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafavette  Centre. 
1155  21st  Street.  Washington.  DC. 
20581,  telephone  202-418-5277, 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  ssherrod@cftc.gov 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street  Washington, 
D.C.  20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  bv  phone  at  (202)  418- 
5100. 

Other  materials  submitted  by  the 
NYCE  in  support  of  the  applications  for 
contract  market  designation  mav  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  NYCE.  should  send  such  comments 
to  Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street,  NW.. 
Washington.  DC  20581  by  the  specified 
date. 


Issued  in  Washington.  DC,  on  January  2, 
1997 

lohn  R.  Mielke, 

Acting  Director 

(FR  Doc.  97-317  Filed  1-7-97;  8:45  am] 

BILLING  COOE  S351-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 

Commission,  Washington,  IX]  20207. 

TIME  AND  DATE:  Monday,  January  13, 

1997;  10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  public. 

Matter  To  Be  Considered 

Petition  CP  96-1  on  Multi-Purpose 
Lighters 

The  Commission  will  consider 
options  regarding  Petition  CP  96-1, 
from  Judy  L.  Carr,  requesting  the 
Commission  to  amend  the  safety 
standard  for  cigarette  lighters  to  include 
multi-purpose  lighters. 

For  a  recorded  message  containing  the 
latest  agenda  iaformation,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dun:    Office  of 
the  Secretary,  4330  East  We^    highway, 
Bethesda,  MD  20207;  (301)       t-0800. 

Dated;  January  6.  1997. 
Sadye  E.  Dunn, 

Secretary 

IFR  Doc  97-517  Filed  1-&-97;  1:42  pm] 

BILLING  CO0€  S396-01-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
will  meet  in  closed  session  on  January 
29-30,  April  30-Mav  1.  and  October  22- 
23.  1997  at  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  &  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Defense  Science  Board  will 
discuss  interim  findings  and  tentative 


recommendations  resulting  from 
ongoing  Task  Force  activities.  The 
Board  will  also  discuss  plans  for  future 
consideration  of  scientific  and  technical 
aspects  of  specific  strategies,  tactics,  and 
policies  as  they  may  affect  the  U.S. 
national  defense  posture. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended 
(5  U.S.C.  App.  n,  (1994)).  it  has  been 
determined  that  these  Defense  Science 
Board  meetings,  concern  matters  listed 
in  5  U.S.C.  552b(c)(l)  (1994).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  January  2.  1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-391  Filed  1-7-97;  8:45  amj 
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Defense  Science  Board  Task  Force  on 
Aviation  Safety 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Aviation  Safety  will  meet 
in  closed  session  on  January  9  and 
January  16,  1997  at  Strategic  Analysis, 
Inc.,  Alexandria,  Virginia.  In  order  for 
the  Task  Force  to  obtain  time  sensitive 
classified  briefings,  critical  to  the 
understanding  of  the  issues,  these 
meetings  are  scheduled  on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  identify 
and  recommend  actions  to  significantly 
reduce  the  rate  of  military  aviation 
accidents  that  erode  our  readiness  and 
resources. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  January  2. 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  97-390  Filed  1-7-97;  8:45  am) 
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Department  of  the  Navy 

Record  of  Decision  for  a  Dry  Storage 
Container  System  for  the  Management 
of  Naval  Spent  Nuclear  Fuel 

SUMMARY:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969;  the  Council  on 
Environmental  Quality  regulations 
implementing  NEPA  procedures,  40 
CFR  Parts  1500-1508;  and  Chief  of 
Naval  Operations  Environmental  and 
Natural  Resources  Program  Manual. 
OPNAV  Instruction  5090.1B;  the 
Department  of  the  Navy  announces  its 
decision  to  implement  the  preferred 
alternative  (dual-purpose  canisters) 
identified  in  the  final  Environmental 
Impact  Statement  for  a  Container 
System  for  the  Management  of  Naval 
Spent  Nuclear  Fuel  (EIS)  dated 
November  1996.  The  Department  of 
Energy  (DOE),  which  participated  as  a 
cooperating  agency,  formally  adopted 
the  final  EIS  on  October  9,  1996 
(designated  as  DOE/EIS-0251)  (61  FR 
59435)  and  has  concurred  in  this  Record 
of  Decision.  The  DOE  was  a  cooperating 
agency  because  the  EXDE,  under  the 
Nuclear  Waste  Policy  Act,  is  responsible 
for  the  ultimate  disposition  of  all  spent 
nuclear  fuel,  including  civilian  and 
military.  The  DOE  is  also  responsible  for 
the  facilities  at  the  Idaho  National 
Engineering  Laboratory  (INEL)  where 
naval  spent  nuclear  fuel  is  currently 
stored.  The  Navy  will  utilize  a  dual- 
purpose  canister  system  for  the 
management  of  naval  spent  nuclear  fuel 
and  the  management  of  naval  special 
case  low-level  radioactive  waste.  A 
dual-purpose  canister  system  will  be 
used  for  the  loading,  dry  storage, 
transport,  and  possible  disposal  of  naval 
spent  nuclear  fuel  following 
examination  at  the  INEL.  This  Record  of 
Decision  neither  decides  nor  presumes 
that  naval  special  case  waste  will  be 
shipped  to  a  geologic  repository  or  a 
centralized  interim  storage  site  as  naval 
spent  nuclear  fuel. 

ADDRESSES:  Copies  of  the  final  EIS  and 
other  information  related  to  this  Record 
of  Decision  are  available  in  the  public 
reading  rooms  and  libraries  identified  in 
the  Federal  Register  notice  that 
£innounced  the  availability  of  the  Final 
EIS  (61  FR  59423).  For  hirther 
information  on  the  Navy's  utilization  of 
a  dr>'  storage  container  system  for  naval 
spent  nuclear  fuel,  or  to  receive  a  copy 
of  the  final  EIS,  contact  William  Knoll. 
Department  of  the  Navy,  Code  NAVSEA 
08U,  2531  Jefferson  Davis  Highway, 
Arlington,  VA  22242-5160,  (703)  603- 
6126.  For  information  on  the  DOE's 
NEPA  process,  please  contact  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 


Pohcy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  D.C.  20585,  (202)  586-4600 
or  leave  a  message  at  1-800-472-2756. 

Introduction 

More  than  40%  of  the  Navy's 
principal  combatants  are  nuclear 
powered.  Since  1955,  U.S.  nuclear 
powered  warships  have  steamed  safely 
more  than  one  hundred  million  miles 
and  accumulated  over  4,700  reactor 
years  of  safe  operation.  Continued 
operation  of  the  Navy's  nuclear  powered 
warships  remains  a  vital  element  of  the 
Navy's  ability  to  fulfill  its  national 
security  mission  in  support  of  our 
nation's  defense. 

The  Navy  creates  spent  nuclear  fuel 
through  the  operation  of  its  nuclear 
powered  warships  and  training  reactors. 
When  a  warship  is  refueled  for 
continued  service  or  is  defueled  because 
it  is  being  inactivated,  its  spent  nuclear 
fuel  is  removed  at  a  shipyard.  Similarly, 
naval  spent  nuclear  fuel  is  removed 
from  afloat  and  land-based  training 
reactors  when  they  are  refueled  or 
deactivated.  In  all  cases,  the  naval  spent 
nuclear  fuel  is  transported  to  the  INEL 
in  southeastern  Idaho  where  it  is 
examined  at  the  Expended  Core  Facility 
(ECF)  located  at  the  Naval  Reactors 
Facility  (NRF).  This  examination  is 
essential  to  verify  the  performance  of 
current  naval  nuclear  fuel  and  to 
support  the  design  of  naval  fuel  with 
longer  lifetimes.  After  examination,  the 
naval  spent  nuclear  fuel  is  transferred  to 
the  Idaho  Chemical  Processing  Plant 
(ICPP)  for  storage  in  water  pools 
pending  final  disposition.  Currently, 
there  are  approximately  13  metric  tons 
of  heavy  metal  of  naval  sp)ent  nuclear 
fuel  at  the  INEL.  A  total  of 
approximately  65  metric  tons  of  naval 
spent  nuclear  fuel  will  exist  by  the  year 
2035. 

The  Navy  is  committed  to  ensuring 
that  post-examination  naval  spent 
nuclear  fuel  is  managed  in  a  fashion 
which  (1)  facilitates  ultimate  safe 
shipment  to  a  permanent  geologic 
repository  or  centralized  interim  storage 
site  outside  the  State  of  Idaho; 

(2)  protects  the  Idaho  environment 
while  being  temporarily  stored  at  the 
INEL; 

(3)  is  consistent  with  the  IX3E 
Programmatic  Spent  Nuclear  Fuel 
Management  and  INEL  Environmental 
Restoration  and  Waste  Management 
Programs  Final  En\aronmental  Impact 
Statement  (April  1995);  and 

(4)  complies  with  the  court  ordered 
agreement  among  the  State  of  Idaho,  the 
DOE,  and  the  Navy,  which  is  discussed 


in  this  Record  of  Decision  under  Legal 
and  Regulate  y  Considerations. 
Until  a  geologic  repository  or 
centralized  interim  storage  site  outside 
the  State  of  Idaho  (discussed  in  Section 
2.8.2  of  the  fi--  al  EIS)  is  available,  the 
Navy  is  comuiitted  to  a  number  of 
actions  to  ensure  uninterrupted 
operation  of  the  Navy's  nuclear  powered 
fleet.  These  include  transfer  of  all  naval 
spent  nuclear  fuel  at  the  INEL  out  of  wet 
storage  facilities  into  dry  storage, 
completion  of  a  Dry  Cell  expansion 
project  at  the  ECF.  completion  of  Hot 
Cell  facility  upgrades  at  the  ECF. 
construction  of  an  ECF  dry  storage 
container  loading  station,  and 
performance  of  certain  environmental 
restoration  work  at  the  NRF.  The  high 
integrity  and  rugged  nature  of  naval 
spent  nuclear  fuel  make  it  exceptionally 
well  suited  for  safe  transport,  storage, 
and  ultimate  disposal  after  service.  The 
Na\'y  must  make  a  decision  on  the  tyi>e 
of  dry  storage  container  system  now  in 
order  to  supj"   rt  planning  required  to 
•meet  its  commitment  as  discussed  in 
this  Record  of  Decision  under  Legal  and 
Regulatory'  Considerations  for  dry- 
storing  naval  spent  nuclear  fuel  and 
ultimately  shipping  it  out  of  the  State  of 
Idaho. 

Alternatives  Considered 

The  Navy  considered  six  alternative 
dry  storage  container  systems  for  the 
loading,  storage,  transport,  and  possible 
disposal  of  post-examination  naval 
spent  nuclear  fuel  and  the  management 
of  special  case  waste.  The  alternatives 
may  use  either  of  the  existing  dr\' 
storage  containers  or  of  dry  storage 
containers  that  could  be  produced  by 
manufacturers  of  such  equipment. 
Because  of  differences  in  configurations 
of  naval  spent  nuclear  fuel  assemblies, 
all  of  the  alternatives  require  containers 
to  have  internal  baskets  designed  for 
specific  naval  spent  nuclear  fuel  types. 

Two  time  frames  were  used  for 
analyses.  For  complete  system 
operations,  1996-2035,  a  time  period  of 
40  years  is  used.  For  analyses 
concerning  transportation  to  a  spent 
nuclear  fuel  repository  and  handling  of 
post-examinauon  naval  spent  nuclear 
fuel  at  the  INEL,  the  period  2010  to  2035 
(25  years)  was  used  because  a  reposilor\' 
would  be  expected  to  begin  accepting 
spent  nuclear  fuel  before  2010.  The 
actual  date  that  a  repository  would 
begin  accepting  spent  nuclear  fuel 
would  have  minimal  impact  on  the 
results  presented  in  the  final  EIS  and 
would  not  change  the  number  of 
shipments  to  be  made. 

Tnere  is  also  the  possibility  that  a 
centralized  storage  site  may  be 
designated  for  interim  storage  of  civilian 
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spent  nuclear  fuel  until  a  repository  is 
available.  If  such  a  centralized  interim 
storage  site  were  opened  and  if  naval 
spent  nuclear  fuel  were  allowed  by  law 
to  be  stored  there,  transportation  of 
naval  spent  nuclear  fuel  might  begin 
before  2010.  A  range  of  transportation 
routes  was  analyzed  in  the  EIS.  As  such, 
the  transportation  analyses  are  suitable 
for  comparison  of  the  impacts 
associated  with  transportation  to  a 
centralized  interim  storage  site  among 
alternatives. 

A  brief  description  of  the  six 
alternatives  follows: 

(1)  No-Action  Alterative — Use  of 
existing  technology  to  handle,  store,  and 
subsequently  transport  naval  spent 
nuclear  fuel  to  a  geologic  repository  or 
a  centralized  interim  storage  site  using 
the  Navy  M-140  transportation  cask. 
Prior  to  shipment  to  a  repository  or 
centralized  interim  storage  site,  naval 
spent  nuclear  fuel  would  be  managed  at 
the  INEL  in  water  pools  or  commercially 
available  dry  storage  containers,  then 
loaded  into  M-140  transportation  casks. 
At  a  repository,  the  naval  spent  nuclear 
fuel  would  be  unloaded  from  the  M-140 
transportation  casks  and  placed  in  a 
geologic  repository's  surface  facilities 
for  loading  into  disposal  containers. 
Following  unloading,  the  M-140 
transportation  casks  would  be  returned 
to  the  INEL  for  reuse.  Because  existing 
M-140  transportation  casks  are  needed 
to  maintain  scheduled  fleet  refuelings 
and  defuelings,  approximately  24 
additional  M-140  transportation  casks 
would  have  to  be  manufactured  to 
handle  the  shipment  of  about  425  cask 
loads  of  naval  spent  nuclear  fuel  to  a 
repository  between  2010  and  2035.  Two 
hundred  and  twenty-five  dry  storage 
containers  would  be  required  for  use  at 
the  INEL,  and  300  disposal  containers 
would  be  required  under  this 
alternative.  For  the  management  of 
special  case  waste,  up  to  30  additional 
dry  storage  containers,  four  additional 
M-140  transportation  casks,  and  60 
additional  disposal  containers  would  be 
needed. 

(2)  Current  Technology/ 
Supplemented  by  High  Capacity  Rail 
Alternative — This  alternative  uses  the 
same  storage  methods  and  M-140 
transportation  casks  described  in  the  no- 
action  alternative,  but  with  redesigned 
internal  structures  for  the  M-140  cask  to 
accommodate  a  larger  amount  of  naval 
spent  nuclear  fuel  per  cask,  thus 
reducing  the  total  number  of  shipments 
required.  For  the  purpose  of  analysis, 
the  EIS  assumes  that  approximately  24 
additional  M-140  transportation  r^sks 
would  be  needed  in  order  to  expedite 
shipment  of  approximately  325 
containers  of  naval  spent  nuclear  fuel  by 


rail  to  a  repository  or  centralized 
interim  storage  site.  One  hundred  and 
fifty  dry  storage  containers  would  be 
required  for  use  at  the  INEL,  and  300 
disposal  containers  would  be  required 
under  this  alternative.  For  the 
management  of  special  case  waste,  up  to 
26  additional  dry  storage  containers, 
four  additional  M-140  transportation 
casks,  and  60  additional  disposal 
containers  would  be  needed. 

(3)  Transportable  Storage  Cask 
Alternative — This  alternative  uses  an 
existing,  commercially  available 
transportable  storage  cask  for  storage  at 
the  INEL  as  well  as  for  transportation  to 
a  repository  or  centralized  interim 
storage  site.  At  a  repository,  individual 
assemblies  of  naval  spent  nuclear  fuel 
would  be  unloaded  from  the  casks  and 
placed  in  surface  facilities  for  loading 
into  disposal  containers.  The  unloaded 
transportable  storage  casks  would  be 
returned  to  the  INEL  for  further  storage 
and  transport.  Approximately  325 
shipments  of  the  reusable  transportable 
-Storage  cask  (150  casks  required)  would 
be  necessary  for  the  shipment  of  all 
naval  spent  nuclear  fuel  and  300 
containers  would  be  required  for 
disposal.  For  the  management  of  special 
case  waste,  up  to  21  additional  storage 
casks  and  60  additional  disposal 
containers  would  be  needed. 

(4)  Dual-Purpose  Canister 
Alternative — This  alternative  uses  an 
existing,  commercially  available 
canister  and  overpack  system  for  storage 
at  the  INEL  and  shipment  of  naval  spent 
nuclear  fuel  to  a  geologic  repository  or 
centralized  interim  storage  site.  At  a 
repository,  the  naval  spent  nuclear  fuel 
would  be  unloaded  from  the  canisters 
and  placed  in  surface  facilities  for 
loading  into  disposal  containers. 
Approximately  300  canisters  would  be 
required  for  dry  storage  and  shipment  of 
naval  spent  nuclear  fuel  by  rail  to  a 
repositop,'  or  centralized  interim  storage 
site.  In  addition,  150  dry  storage 
overpacks  for  use  at  the  INEL,  15 
transportation  overpacks,  and  300 
disposal  containers  would  be  required. 
For  the  management  of  special  case 
waste,  up  to  45  additional  canisters,  23 
additional  storage  overpacks,  three 
additional  transportation  overpacks,  and 
60  additional  disposal  containers  would 
be  needed. 

(5)  Multi-Purpose  Canister 
Alternative — This  alternative  uses  about 
300  large  (125-ton)  multi-purpose 
canisters  for  storage,  transportation,  and 
disposal  of  naval  spent  nuclear  fuel, 
without  repackaging  or  further  handling 
of  individual  spent  nuclear  fuel 
assemblies.  In  addition  to  the  sealed 
metal  canisters,  specialized  casks  or 
overpacks  would  be  required  for 


different  stages  of  the  process,  including 
150  dry  storage  overpacks  for  use  at  the 
INEL,  15  transportation  overpacks  for 
transporting  naval  spent  nuclear  fuel  to 
a  geologic  repository  or  centralized 
interim  storage  site,  and  300  disposal 
overpacks  for  disposal  in  a  repository. 
For  the  management  of  special  case 
waste,  up  to  60  additional  canisters,  30 
additional  storage  overpacks,  three 
additional  transportation  overpacks.  and 
60  additional  disposal  overpacks  would 
be  needed. 

(6)  Small  Multi-Purpose  Canister 
Alternative — This  alternative  uses  about 
500  smaller  (75  ton)  multi-purpose 
canisters,  rather  than  large  multi- 
purpose canisters.  The  small  multi- 
purpose canisters  would  be  similar  in 
design,  operations,  and  function  to  the 
large  multi-purpose  canisters,  but  would 
offer  a  lower  weight  and  size  alternative 
for  transportation  and  handling  at  a 
geologic  repository  or  centralized 
interim  storage  site.  Two  hundred  and 
twenty-five  dry  storage  overpacks  for 
use  at  the  INEL,  25  transportation 
overpacks  for  transporting  naval  spent 
nuclear  fuel  to  a  geologic  repository  or 
centralized  interim  storage  site,  and  500 
disposal  overpacks  for  disposal  in  a 
repository  would  be  required.  For  the 
management  of  special  case  waste,  up  to 
85  additional  canisters,  39  additional 
storage  overpacks.  five  additional 
transportation  overpacks,  and  85 
additional  disposal  overpacks  would  be 
needed. 

Decisions 

The  Navy  announces  its  decision  to 
use  a  dual-purpose  canister  system  for 
the  management  of  post-examination 
naval  spent  nuclear  fuel  and  special 
case  low-level  radioactive  waste.  The 
primary  benefits  of  a  dual-purpose 
canister  system  are  efficiencies  in 
container  manufacturing  and  fuel 
reloading  operations  and  potential 
further  reduction  in  radiation  exposure. 
A  dual-purpose  canister  system  will 
allow  the  safe  storage  and  shipment  of 
naval  spent  nuclear  fuel  for  ultimate 
disposition.  The  system  might  also  be 
found  to  be  acceptable  for  disposal 
purposes  once  the  disposal 
requirements  for  a  geologic  repository 
have  been  fonnulated  and  finalized, 
making  it  functionally  equivalent  to  a 
multi-purpose  canister  system. 

The  Navy  evaluated  each  of  the 
al'ematives  to  a  set  of  criteria  in  order 
to  select  a  preferred  alternative.  The 
results  of  that  evaluation  are 
summarized  briefly  below. 

There  was  no  obvious  preference  for 
any  dry  storage  container  system  based 
on  public  comments.  Further,  all  of  the 
alternative  dry  storage  container 


UMI 


Federal  Register  /  Vol.  62,  No.  5  /  Wednesday,  January  8.  1997  /  Notices 


1097 


systems  technically  support  the  storage, 
shipment,  and  disposal  of  naval  spent 
nuclear  fuel. 

The  Department  of  the  Navy's 
analysis  of  the  environmental  and 
public  health  impacts  from  the 
following  would  be  small  and  would 
differ  little  among  alternatives:  the 
manufacture  of  any  of  the  dry  storage 
container  systems;  the  operations  of 
handling,  storage,  transportation  and 
unloading  at  a  repository;  and  the 
construction  of  facilities.  All 
alternatives  are  considered  comparable 
and  indistinguishable  under  this 
criterion,  thus,  there  is  no 
environmentally  preferred  alternative. 

Cost  comparisons  were  based  on 
procurement  costs  for  equipment,  as 
well  as  handling,  storage,  transportation 
and  container  disposal  costs.  Under  this 
criterion,  the  dual-purpose  canister 
system  has  a  medium  comparative  cost. 
The  multi-purpose  canister  has  the 
lowest  comparative  cost,  in  part  because 
the  fuel  assemblies  would  only  be 
handled  one  time,  but  since  no  multi- 
purpose canisters  currently  exist  the 
cost  comparison  is  somewhat 
conjectural.  If  the  dual-purpose  canister 
alternative  meets  the  repository  design 
criteria  for  disposal  packages  when 
those  criteria  are  established,  fuel 
assemblies  would  be  handled  once 
instead  of  twice,  and  the  cost  would 
decrease  such  that  it  would  be 
comparable  with  the  multi-purpose 
canister.  There  is  a  high  probability  that 
a  dual-purpose  canister  system  for  naval 
spent  nuclear  fuel  can  be  produced 
successfully  and  economically  because 
it  is  similar  to  currently  available 
systems  for  civilian  spent  fuel. 

To  evaluate  operational  efficiency,  the 
Navy  evaluated  the  processes  which 
must  be  performed  for  any  of  the 
alternatives,  including:  loading  fuel  into 
dry  storage  containers,  unloading  fuel 
from  dry  storage  containers  for 
shipment,  off-site  transport,  and  loading 
or  reloading  fuel  at  a  geologic  i^pository 
surface  facility  for  ultimate  disposal. 
Each  of  these  general  operations  may  be 
performed  once,  multiple  times,  or  not 
at  all,  depending  on  the  system 
implemented.  Each  of  the  ahematives 
can  be  categorized  as  either  a  cask  or  a 
canister  system  based  on  whether  the 
naval  spent  nuclear  fuel  would  be 
transferred  from  storage  for  shipment  as 
collections  of  individual  fuel  assemblies 
(cask)  or  as  a  unit  inside  a  sealed 
package  (canister). 

It  was  concluded  from  the  process 
evaluation  that  multi-purpose  canister 
systems  would  be  the  most  efficient 
systems  when  considering  the  handling 
of  fuel.  Individual  fuel  assemblies 
would  not  have  to  be  unloaded  from  the 


canisters  once  they  had  been  loaded  for 
the  multi-purpose  canister  alternatives. 
The  individual  fuel  assemblies  would 
be  handled  only  one  time:  durinv  the 
initial  loading  of  the  canister.  The  most 
inefficient  systems  from  this  standpoint 
are  the  No-.\ction  and  the  Current 
Technology/Rail  Alternatives  because 
individual  fuel  assemblies  must  be 
handled  three  times,  once  for  each 
packaging  operation. 

For  the  dual-purpose  canister  system, 
the  individual  fuel  assemblies  would  be 
loaded  into  a  canister  prior  to  storage. 
The  canister  would  not  need  to  be 
reopened  prior  to  packaging  the  canister 
for  transportation.  It  is  possible  that  at 
a  geologic  repository'  the  individual  fuel 
assemblies  may  need  to  be  handled  in 
the  process  of  packing  disposal 
containers.  However,  if  the  canisters 
meet  repository  disposal  criteria  when 
these  criteria  are  established,  the  dual- 
purpose  canister  system  would  be 
functionally  equivalent  to  a  multi- 
purpose canister  system  in  that  the 
individual  fuel  assemblies  would  be 
handled  only  once.  Although  handling 
fuel  is  routinely  accomplished  safely 
without  impact  on  human  health  or  the 
environment,  doing  it  multiple  times  is 
inefficient,  and  incurs  additional 
occupational  radiation  exposure  and 
some  risk. 

With  respect  to  regulator)'  and 
disposal  criteria  impacts,  the  only 
anticipated  changes  that  may  affect  the 
selected  alternative  are  in  the  area  of 
repository  disposal  regulations.  The 
Environmental  Protection  Agency  (EPA) 
is  expected  to  issue  revised  draft 
standards  <40  CFR  part  197)  for  a 
geologic  repositorj'  in  1997.  The  Nuclear 
Regulatory  Commission  (NRC)  plans  to 
issue  changes  to  its  repositorj'  disposal 
regulations  (10  CFR  part  60)  to  establish 
design  criteria  within  one  year  of  the 
issue  of  the  EPA  standards. 

Based  on  the  uncertainties  and  far 
term  nature  of  the  disposal  regulations, 
there  are  no  discernible  advantages  or 
disadvantages  associated  with  any  of  the 
alternatives  based  on  potential  impact  of 
disposal  regulations.  No  changes 
affecting  this  evaluation  in  the  storage 
and  transportation  regulations  are 
anticipated  and  all  of  the  alternatives 
would  meet  the  current  regulations. 

The  Navy  anticipates  that  final  waste 
acceptance  criteria  for  a  geologic 
repository  will  not  be  established  for  at 
least  five  years.  As  a  result  there  is  some 
uncertainty  in  implementing  a  multi- 
purpose canister  system  at  this  time. 
The  Navy  cannot  wait  five  years  for  the 
establishment  of  waste  criteria  plus  any 
additional  time  required  to  develop  a 
multi-purpose  canister  based  on  such 
criteria  in  order  to  meet  its  commitment 


as  discussed  in  this  Record  of  Decision 
under  Legal  and  Regulatory 
Considerations  If  a  multi-purpose 
canister  is  not  compatible  w\\h  geologic 
repository  criteria,  the  fuel  canisters 
may  need  to  be  of>ened  and  the 
individual  fuel  assemblies  handled  and 
placed  into  acceptable  disposal 
containers.  In  this  event  the  multi- 
purpose canister  system  would 
e.ssentially  become  a  dual-purpose 
canister  system. 

The  Nav7  also  considered  the 
direction  of  industry  and 
standardization  in  selecting  an 
alternative.  In  implementing  a  dry 
storage  container  system  for  the 
management  of  naval  spent  nuclear  fuel, 
there  is  an  advantage  in  utilizing  a 
system  compatible  with  the  systems  in 
use  or  planned  for  use  by  operators  of 
reactors  which  conmiercially  generate 
electricity.  All  spent  nuclear  fuel, 
commercial  and  naval,  is  destined  for 
the  same  geologic  repository  or  could  be 
destined  for  the  same  centralized 
interim  storage  site  if  such  a  site  were 
opened  and  naval  spent  nuclear  fuel 
were  allowed  by  law  to  be  stored  there. 
Naval  spent  nuclear  fuel  containers  will 
represent  only  about  one  to  four  percent 
of  the  total  number  of  containers  that 
would  be  shipped  to  a  repxjsitory  or 
centralized  interim  storage  facihty. 
Therefore,  to  the  extent  that  the  most 
widely  used  systems  for  commercial 
spent  nuclear  fuel  drive  any  repository 
design  or  acceptance  criteria,  it  is 
considered  prudent  to  utilize  a  system 
which  is  similar  to  the  systems  being 
used  or  planned  for  use  by  commercial 
electric  utilities.  Other  advantages  to 
using  the  same  system  or  one  similar  to 
that  which  the  commercial  utilities  have 
recently  licensed  through  the  NRC 
include  pnor  completion  of  extensive 
technical  reviews,  prior  completion  of 
peer  and  public  review,  and  some 
proven  applications  which  may  be  in 
operation. 

The  majority  of  the  new  spent  nuclear 
fuel  storage  systems  being  designed  or 
in  review  by  the  NRC  are  dual-purpose 
systems  with  different  overpacks  for 
storage  and  transport.  The  125-ton 
multi-purpose  canister,  the  75-ton 
multi-purpose  canister,  the 
transportable  storage  cask  and  the  dual- 
purpose  canister  system  were  all  found 
to  reflect  current  industry  direction.  The 
No-Action  and  the  Current  Technology/ 
Rail  Alternatives  do  not. 

Finally,  the  Navy  looked  at  technical 
uncertainties  and  risks.  There  are  no 
substantial  technical  uncertainties 
associated  wit  i  the  loading  of  naval 
nuclear  spent  fuel  into  dr)'  storage 
containers,  the  storage  of  the  containers 
at  the  nVEL.  or  the  transportation  off-site 
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to  a  geologic  repository'.  All  of  the 
alternatives  assume  the  use  of  dry 
storage  containers  which  will  meet  the 
storage  requirements  of  10  CFR  part  72 
and  the  transportation  requirements  of 
10  CFR  part  71.  Several  licensed 
systems  are  currently  in  use  and  other 
new  systems  are  in  the  review  cycle  for 
NRC  approval  for  use. 

As  cliscussed  in  this  Record  of 
Decision  under  Legal  and  Regulatorv 
Considerations,  the  Navy  must  select  a 
dry  storage  container  system  now  to 
support  completion  of  its  commitments 
for  dry  storing  naval  spent  nuclear  fuel. 
Thus,  the  Navy  cannot  wait  a  minimum 
of  five  years  anticipated  for  the 
establishment  of  waste  criteria  plus  any 
additional  time  required  to  develop  a 
multi-purpose  canister  based  on  such 
criteria.  Dual-purpose  canisters 
represent  the  best  system  given  ihe  need 
to  make  a  decision  now  and  their 
favorable  comparison  to  the  other 
alternatives  considering  cost, 
operational  efficiency,  industry  trends, 
regulatory  acceptance,  and  the  other 
criteria  discussed  above. 

Mitigation 

The  strictly  controlled  conduct  of 
operations  associated  with  the  DOE  and 
Naval  Nuclear  Propulsion  Program 
spent  fuel  management  activities  are 
mitigation  measures  integral  to  the 
selected  alternative.  The  DOE  and  the 
Naval  Nuclear  Propulsion  Program  have 
directives  and  regulations  for  conduct  of 
spent  nuclear  fuel  management 
operations.  All  government  spent  fuel 
shipments  must  comply  with  the  DOE 
and  Department  of  Transportation 
regulations.  The  DOE  and  the  Navy  have 
adopted  stringent  controls  for 
minimizing  occupational  and  public 
radiation  exposure.  The  policy  of  these 
programs  is  to  reduce  radiation 
exposures  to  as  low  as  reasonably 
achievable  (ALARA)  Singly  and 
collectively,  these  measures  avoid, 
reduce,  or  eliminate  any  potentially 
adverse  environmental  impacts  from 
spent  nuclear  fuel  management 
activities,  including  those  associated 
with  containerization.  The  Navy  and  the 
DOE  have  not  identified  a  need  for 
additional  mitigation  measures. 

Legal  and  Regulatory  Considerations 

The  Record  of  Decision  for  the  DOE 
Programmatic  Spent  Nuclear  Fuel 
Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  Final  Environmental  Impact 
Statement  was  issued  on  June  1,  1995 
(60  FR  28680).  On  October  17.  1995.  the 
federal  District  Court  entered  a  Consent 
Order  that  resolved  all  issues  related  to 


the  EIS  raised  by  the  State  of  Idaho  and 
the  Governor  of  Idaho.  The  Consent 
Order  incorporated  as  requirements  all 
of  the  terms  and  conditions  of  the 
parties'  Settlement  Agreement, 
including  a  reduction  in  the  number  of 
spent  nuclear  fuel  shipments  coming  to 
the  State  of  Idaho. 

All  proposed  actions  by  the  Navy  will 
be  in  full  compliance  with  the 
requirements  of  the  Consent  Order/ 
settlement  agreement  among  the  State  of 
Idaho,  the  U.S.  Navy,  and  the  DOE.  The 
settlement  agreement  included  an 
obligation  of  the  Naval  Nuclear 
Propulsion  Program  to  fund  a  dry 
storage  container  loading  station  at  ECF, 
expending  no  less  than  $20  million  on 
that  project  by  October  2000.  This 
Record  of  Decision  is  consistent  with 
that  obligation.  The  settlement 
agreement  also  obligates  the  DOE  to 
commence  moving  spent  nuclear  fuel 
currently  in  water  pool  storage  into  dry 
storage  tiy  July  1,  2003. 

In  addition  to  the  Consent  Order, 
Chapter  8  of  the  final  EIS  identifies  the 
major  applicable  laws  and  regulations 
which  the  Department  of  the  Navy  is 
mandated  to  comply  with  in  the 
fabrication  and  utilization  of  a  dry 
storage  container  system  for  the 
management  of  naval  spent  nuclear  fuel. 

Public  Involvement 

On  October  24,  1994,  the  DOE 
published  a  Notice  of  Intent  in  the 
Federal  Register  (59  FR  53442)  to 
prepare  an  EIS  for  a  multi-purpose 
canister  system  for  the  management  of 
civilian  spent  nuclear  fuel.  As  part  of 
the  public  scoping  process,  the  scope  of 
the  EIS  for  the  multi-purpose  canister 
system  was  broadened  to  include  naval 
spent  nuclear  fuel.  This  determination 
was  included  in  the  Implementation 
Plan  whose  availability  was  announced 
in  the  Federal  Register  on  August  30, 
1995  (60  FR  45147).  However,  the  DOE 
halted  its  proposal  to  fabricate  and 
deploy  a  multi-purpose  canister  based 
system  and  ceased  preparation  of  that 
EIS. 

On  December  7,  1995  the  Department 
of  the  Navy  published  a  notice  in  the 
Federal  Register  (60  FR  62828) 
assuming  the  lead  responsibility  for  an 
Environmental  Impact  Statement 
evaluating  dry  storage  container  systems 
for  the  management  of  naval  spent 
nuclear  fuel.  The  Department  of  the 
Navy  assumed  the  lead  responsibility 
from  the  DOE  and  narrowed  the  focus 
of  the  EIS  to  include  only  naval  spent 
nuclear  fuel.  Despite  the  narrowing  of 
the  focus  to  only  naval  spent  nuclear 
fuel  and  the  change  in  lead  agency,  the 
range  of  dry  storage  container 
alternatives  being  considered  did  not 


change.  Thus  the  EIS  did  not  require 
another  scoping  process.  The  DOE 
became  a  cooperating  agency  rather  than 
the  lead  agency  in  the  preparation  of 
that  EIS. 

On  May  1,  1996,  the  Navy  distributed 
the  Draft  EIS.  The  Notice  of  Availability 
of  the  Draft  EIS  was  announced  in  the 
Federal  Register  on  May  14,  1996  along 
with  the  locations  and  dates  of  public 
hearings  (61  FR  24293).  The  Draft  EIS 
was  widely  distributed  to  public 
officials,  tribal  officials,  and  state 
agencies  in  the  areas  of  potential 
interest,  as  well  as  to  individuals 
requesting  the  document.  The  public 
comment  period  for  the  EIS  was 
originally  scheduled  to  be  45  days,  but 
a  15-day  extension  was  granted  based 
on  a  request  from  the  State  of  Nevada. 
During  the  public  comment  period,  six 
public  hearings  were  held  and  both 
written  and  oral  comments  were 
received.  Oral  and  written  comments 
were  received  from  51  parties, 
representing:  federal,  state,  and  local 
agencies  and  officials;  special  interest 
groups;  and  individuals. 

Although  no  substantive  changes  to 
the  Draft  EIS  were  needed  as  a  result  of 
public  comments,  several  clarifications 
and  editorial  changes  were  made  in 
response  to  comments.  For  example,  the 
Final  EIS  was  modified  to  clearly  state 
that  the  effect  of  a  terrorist  attack  or  an 
act  of  sabotage  is  expected  to  be    . 
conservatively  bounded  by  the  limiting 
accidents  already  discussed.  The 
discussion  of  transportation  routes  used 
in  the  analysis  was  expanded  to  explain 
their  appUcation.  In  addition,  the  EIS 
was  modified  to  enhance  the  reader's 
ability  to  use  the  results  of  analyses  to 
evaluate  the  possibility  that  any  of  the 
alternatives  might  have  a 
disproportionately  high  and  adverse 
impact  on  minority  or  low-income 
populations. 

A  new  Chapter  11  was  added  to  the 
Final  Environmental  Impact  Statement 
in  which  each  comment  was  reprinted 
in  its  entirety,  followed  immediately  by 
individual  responses  to  each  of  the 
major  points.  The  EPA  formally 
announced  the  availability  of  the  final 
EIS  on  November  22,  1996  (61  FR 
59435).  The  Na\7  also  announced  the 
availability  of  the  final  EIS  on 
November  22.  1996  (61  FR  59423). 

Approval 

This  Record  of  Decision  constitutes 
the  Department  of  the  Navy's  final 
action  with  regard  to  selection  of  a  dry 
storage  container  system  for  the 
management  of  post-examination  naval 
spent  nuclear  fuel  and  naval  special 
case  low-level  radioactive  waste.  This 
Record  of  Decision  does  not  constitute 
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final  action  for  location(s)  for  dry 
loading  naval  spent  nuclear  fuel  which 
is  currently  stored  at  the  ICPP  or  which 
will  be  stored  at  ICPP  prior  to 
establishment  of  a  dry  storage  facility,  or 
for  location(s)  for  temporary  dry  storage 
of  naval  spent  nuclear  fuel  at  the  INEL. 
Those  actions  will  be  the  subject  of  an 
upcoming  Record  of  Decision. 

Issued  in  Washington.  D.C,  this  26th  day 
of  December  1996. 
Richard  Danzig. 
Acting  Secretary  of  the  Navy. 
Alvin  L.  Aim, 

Assistant  Secretary  for  Environmental 
Management  U.S.  Department  of  Energy. 
IFR  Doc.  97^11  Filed  1-7-97:  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Wetlands  Involvement  for 
Environmental  Remediation  at 
Argonne  National  Laboratory-East 

AGENCY:  Chicago  Operations  Office, 

DOE. 

ACTION:  Notice  of  Wetlands 

Involvement. 

SUMMARY:  DOE  proposes  to  conduct  a 
Resource  Conservation  and  Recovery 
Act  (RCRA)  corrective-action  program 
and  other  environmental  remediation 
activities  at  contaminated  sites  at 
Argonne  National  Laboratory-East 
(ANL-E).  Two  of  the  contaminated  sites 
include  small  wetlands.  In  accordance 
with  DOE  regulations  for  compliance 
with  floodplain  and  wetlands 
environmental  review  requirements  (10 
CFR  1022),  DOE  will  prepare  a  wetlands 
assessment  for  this  proposed  action.  The 
wetlands  assessment  will  be  included  in 
the  environmental  assessment  being 
prepared  for  the  proposed  project  in 
accordance  with  the  National 
Environmental  Policy  Act. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  January  22,  1997. 
ADDRESSES:  Comments  should  be 
addressed  to:  Dr.  W.  S.  White,  NEPA 
Compliance  Officer,  U.S.  Department  of 
Energy,  Chicago  Operations  Office.  9800 
S.  Cass  Avenue,  Argonne,  IL  60439. 
(630)  252-2101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Further  information  on  this  proposed 
action  and  wetlands  assessment  can  be 
obtained  from  Donna  Green,  Document 
Manager,  U.S.  Department  of  Energy, 
Argonne  Group,  9800  S.  Cass  Avenue, 
Argonne,  IL  60439.  (630)  252-2264. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  would  involve  two 
small  palustrine  emergent  wetlands. 
One  of  the  wetlands  is  0.004  hectares 


(0.0016  acres);  the  other  is  0.036 
hectares  (0.015  acres).  Contaminant 
hazards  at  these  wetlands  would  be 
reduced  by  excavation,  containment,  or 
phytoremediation. 

Issued  in  Chicago,  IL  on  December  18, 
1996. 
Dr.  W.  S.  White. 

NEPA  Compliance  Officer.  Chicago 
Operations  Office,  Department  of  Energy. 
[FR  Doc.  97-392  Filed  1-7-97;  8:45  am] 

BILUNG  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[FERC-423] 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

lanuary  3.  1997. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  request  submitted  for 
review  to  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  Any  interested  person 
may  file  comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission,  as 
explained  below.  The  Commission 
received  public  comments  from  two 
entities  in  response  to  an  earlier  Federal 
Register  notice  of  August  12,  1996  (61 
FR  41779)  and  has  replied  to  these 
comments  in  its  submission  to  OMB. 

DATES:  Comments  must  be  filed  on  or 
before  February  7.  1997. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Commission 
Desk  Officer,  726  Jackson  Place  N,W., 
Washington,  D.C.  20503.  A  copy  of  the 
comments  should  also  be  sent  to  Federal 
Energy  Regulatory  Commission, 
Division  of  Information  Services, 
Attention:  Mr.  Michael  Miller.  888  First 
Street  N.E..  Washington  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415  and  by  e- 
mail  at  mmiller@ferc.fed.us. 


SUPPLEMENTARY  INFORMATION: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC 
Form  No.  423,  "Monthly  Report  of  Cost 
and  Qualify  of  Fuels  for  Electric  Plants". 

2.  Sponsor.  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0024.  The 
Commission  is  now  requesting  that 
OMB  approve  a  three  year  extension  of 
these  mandatory  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessan,'  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing 
provisions  o;  the  Federal  Power  Act 
(FPA)  as  amended  by  the  Public  Utility 
Regulators-  Policies  Act  (PURPA).  The 
Commission  uses  the  information 
reported  on  FERC  Form  No.  423  to 
conduct  fuel  reviews  under  Section  205 
(a)  and  (e)  of  the  FPA,  and  to  prepare 
expert  testimony  in  electric  utility  rate 
cases  filed  with  the  Commission.  The 
Form  423  data  provides  the  only 
effective  means  for  assessing  the 
potential  impact  of  new  developments 
on  the  future  utility  fuel  supply 
patterns.  The  Commission's  staff 
compare  delivered  fuel  costs  for  utilities 
receiving  like  fuels  of  similar  quality; 
detect  consistently  high  cost  patterns  or 
irregularities  indicative  of  possible 
uneconomic  fuel  purchase  practices; 
evaluate  the  economic  effect  of  unusual 
fuel  purchases  practices,  such  as  buying 
fuel  from  affiliate  fuel  sources,  as 
opposed  to  selecting  buyers  by 
competitive  bids,  and  investigate  a 
broad  range  of  fuel  costs  and  fuel 
purchase  practice  issues  raised  in 
contested  rate  proceedings. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  230  public 
utilities. 

6.  Estimated  Burden:  17.112  total 
burden  hours.  228  respondents,  713 
responses  annually,  2.0  hours  f>er 
response  (average). 

Statutory  Authority:  Section  205,  of  the 
Federal  Power  .^ct,  as  amended  by  Seaion 
208  of  the  Public  L'tilits'  Reguiaton,  Policies 
Act.  (49  Stat.  851,  16  U.S.C.  824d), 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-376  Filed  1-7-P7;  8:45  am] 
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[FERC-714] 

Agency  Information  Collection  Under 
Review  by  ttie  Office  of  Management 
and  Budget 

lanuary  3,  1997 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  request  submitted  for 
review  to  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  Any  interested  person 
may  file  comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission,  as 
explained  below.  The  Commission 
received  public  comments  from  three 
entities  in  response  to  an  earlier  Federal 
Register  notice  of  September  9,  1996  (61 
FR  47507)  and  has  replied  to  these 
comments  in  its  submission  to  OMB. 
DATES:  Comments  must  be  filed  on  or 
before  February  7,  1997. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Commission 
Desk  Officer,  726  Jackson  Place  N.W.. 
Washington,  D.C.  20503.  A  copy  of  the 
comments  should  also  be  sent  to  Federal 
Energy  Regulatory  Commission, 
Division  of  Information  Services, 
Attention:  Mr.  Michael  Miller,  888  First 
Street  N.E.,  Washington  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415  and  by  e- 
mail  at  mmiller@ferc.fed.us. 

SUPPLEMENTARY  INFORMATION: 
Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC 
Form  No.  714.  "Annual  Electric  Control 
and  Planning  Area  Report". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0140.  The 
Commission  is  now  requesting  that 
OMB  approve  a  three  year  extension  on 
these  mandatory  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessarv'  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing 


provisions  of  the  Federal  Power  Act 
(FPA).  The  Commission  uses  the 
information  reported  on  FERC  Form  No. 
714  to  provide  timely  electric  system 
operational  data  to  facilitate  analyses  of 
control  area  practices,  to  examine  actual 
electricity  flows,  to  prepare  reports  on 
the  electric  utility  industry  or 
individual  utilities,  to  monitor  electric 
utility  forecasts  of  loads  and  plans  for 
system  expansion,  and  to  obtain  a 
comprehensive  picture  of  energy 
generation,  transfers,  and  load 
distribution. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  250  public 
utilities. 

6.  Estimated  Burden:  12,500  total 
burden  hours,  250  respondents,  250 
responses  annually,  50.0  hours  per 
response  (average). 

Statutory  Authority:  Sections  4,  202,  203, 
205.  206(b).  207.  210,  211,  212,  304(a)  and 
311  of  the  Federal  Power  Act,  as  amended 
(49  Stat  838,  16  U.S.C.  791a-825r). 
Lois  D.  Casheil, 
Secretary. 
IFR  I>k:  97-377  Filed  1-7-97;  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  No.  RP97-212-000J 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  2.  1997. 

Take  notice  that  on  December  30, 
1996,  CNG  Transmission  Corporation 
(CNG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

Title  Page 

Third  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  21 
Second  Revised  Sheet  No.  251 
First  Revised  Sheet  No.  253 
First  Revised  Sheet  No.  266 
First  Revised  Sheet  No.  336 
Second  Revised  Sheet  No.  348 
Fourth  Revised  Sheet  No.  349 
Third  Revised  Sheet  No  354 
Second  Revised  Sheet  No  358A 
First  Revised  Sheet  No.  387 
Original  Sheet  No.  388 
Original  Sheet  No.  389 

CNG  requests  a  waiver  of  the  30-day 
notice  requirement  so  that  these 
substitute  tariff  sheets  may  become 
effective  on  December  31,  1996. 

CNG  states  that  the  revised  tariff 
sheets  are  submitted  to  comply  with  the 
regulations  promulgated  under  Order 
Nos.  582  and  582-A. 

CNG  states  that  copies  oft!  is  letter  of 
transmittal  and  enclosures  are  being 


mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.  Washington.  DC,  20426. 
in  accordance  with  sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  O.  Casheil, 
Secretary. 
IFR  Doc.  97-350  Filed  1-7-97;  8:45  am] 

BILUNG  CODE  e717-01-M 


[Docket  Nos.  RP97-21 3-000,  RP95-36e- 
002,  and  RP94-e&-020] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  2,  1997. 

Take  notice  that  on  December  30. 
1996,  CNG  Transmission  Corporation 
(CNGT),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

Twenty-Fourth  Revised  Sheet  No.  32 
Twenty-Fourth  Revised  Sheet  No.  33 
Substitute  Second  Revised  Sheet  No.  361 

CNGT  requests  an  effective  date  of 
February  1.  1997.  for  revised  Sheet 
Numbers  32  and  33,  and  an  effective 
date  of  January  1,  1997,  for  substitute 
Sheet  Number  361. 

CNGT  states  that  the  purpose  of  this 
filing  is  to  submit  CNGT's  quarterly 
revision  of  the  Section  18. 2. B  Surcharge, 
effective  for  the  three-month  period 
commencing  February  1. 1997.  The 
charge  for  the  quarter  ending  January  31 
has  been  $0.0000  per  Dt,  as  authorized 
by  Commission  order  dated  October  21, 
1996.  in  Docket  No.  RP96-401.  CNGT's 
proposed  Section  18. 2. B  Surcharge  for 
the  next  quarterly  period  is  $0.0119  per 
Dt. 

CNGT  also  submits  Substitute  Second 
Revised  Sheet  No.  361  to  correct  a 
language  omission  from  the  January  12, 
1996.  compliance  filing  in  Docket  No. 
RP94-96. 
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CNGT  states  that  copies  of  this  letter 
of  transmittal  and  enclosures  are  being 
mailed  to  CNGT's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Sheet,  N.E.,  Washington,  DC, 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  97-351  Filed  1-7-97:  8:45  am] 

BiLUNG  CODE  C717-01-M 


[Docket  No.  RP97-209-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Filing 
Calculations  of  Excess  Revenues 

January  2,  1997. 

Take  notice  that  on  December  27, 

1996,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  a  report  in  order  to  set  forth 
adjustments  to  the  Excess  Revenue 
credited  to  its  firm  transportation 
customers.  Columbia  filed  its  last  report 
of  Excess  Revenue  calculations  of  March 
13,  1996  following  termination  of  its 
Excess  Revenue  Crediting  Mechanism 
pursuant  to  the  order  of  the  Commission 
in  Docket  No.  RP95-408. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's 
regulations.  All  such  motions  or  protests 
must  be  filed  on  or  before  January  9, 

1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Casheil, 

Secretary. 

[FR  Doc.  97-347  Filed  1-7-97;  8:45  am] 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP97-20a-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Filing 

lanuarv'  2.  1997. 

Take  notice  that  on  December  27, 
1995.  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  the  following  report. 

Pursuant  to  Section  34  (Crediting  of 
Excess  Revenufes)  of  the  General  Terms 
and  Conditions  (GTC)  of  Columbia 
Gulfs  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Columbia  Gulf  calculated 
revenues  applicable  to  Rate  Schedules 
rrS-l  and  ITS-2  (Applicable  Rate 
Schedules)  for  the  twelve-month  period 
ended  October  31,  1996.  Based  upon  the 
calculations,  the  revenues  generated 
were  not  sufficient  to  resuh  in  any 
Excess  Revenues  for  crediting. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
January  9,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Casheil, 
Secretary. 
(FR  Doc.  97-346  Filed  1-7-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


pocket  No.  RP97-207-000] 

Dlstrigas  of  Massachusetts 
Corporation;  Notice  of  Compliance 
Filing 

January  2,  1997. 

Take  notice  that  on  December  27, 
1996,  Distrigas  of  Massachusetts 
Corporation  (DOMAC)  made  a 
compliance  filing  submitting  new  and 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 


DOMAC  states  that  its  filing  includes 
revisions  to  bring  its  tariff  into 
compliance  with  the  newly  revised  Part 
154  of  the  regulations  of  the  Federal 
Energy  Regulatory  Commission  Filing 
and  Reporting  Requirements  for 
Interstate  Natural  Gas  Company  Rate 
Schedules  and  Tariffs,  FERC  Stats.  & 
Regs.  [Regs.  Preambles,  1991-19961 
(CCH)  31.025  (October  11.  1995)  (Order 
No.  582).  Its  fihng  also  includes 
revisions  that  will  create  consistency 
with  the  Gas  Industry  Standards  Board 
business  practice  standards.  Standards 
For  Business  Practices  of  Interstate 
Natural  Gas  Pipelines;  Order  587;  Final 
Rule,  m  FERC  [Regs.  Preamblesl  (CCH) 
31,038  (July  26.  1996)  (Order  No.  587). 
DOMAC  states  that  revisions  do  not 
include  changes  in  substantive 
provisions  of  its  tariff.  With  respect 
those  tariff  sheets  tendered  pursuant  to 
Order  No.  582,  DOMAC  has  requested 
waiver  of  applicable  rules  and 
regulations  as  may  be  necessary  to 
permit  acceptance  of  the  tariff  sheets 
with  the  effective  date  of  December  31, 
1996. 

DOMAC  states  that  copies  of  the  filing 
have  been  served  upon  all  of  DOMAC's 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  §§385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  such  notices  or 
protests  must  be  filed  in  accordance 
wilh  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Casheil, 
Secretan' 
(FR  Doc.  97-345  Filed  1-7-97:  8:45  am] 

BiLUNG  CODE  •717-«1-M 


[Docket  No.  RP97-21 4-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Filing  of  Report  of  Cash-Out 
Activity 

January  3.  1997. 

Take  notice  that  on  December  31, 
1996,  Florida  Gas  Transmission 
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Company  (FGT)  tendered  for  filing 
schedules  detailing  certain  information 
related  to  the  Cash-Out  mechanism  from 
December  1,  1995  through  September 
30,  1996.  No  tariff  changes  are  proposed 
therein. 

FGT  states  that  Section  19.1  of  the 
General  Terms  and  Conditions  (GTC)  of 
its  FERC  Gas  Tariff  provides  for  on 
Annual  Report  containing  an  accounting 
for  of  costs  and  revenues  associated 
with  the  Cash-Out  Mechanism,  Fuel 
Recovery  Mechanism  and  various 
Balancing  Tools  provided  for  in  FGT's 
Tariff.  FGT  states  the  instant  filing  is 
made  in  compliance  with  those 
provisions. 

FGT  proposes  to  directly  refund 
$1,227,048  of  excess  revenues  to 
shippers  identified  in  Schedule  B  to 
FGT's  filing.  FGT  proposes  to  make 
these  refunds  within  30  days  following 
a  final  Commission  Order  accepting  the 
filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  10,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[PR  Doc.  97-373  Filed  1-7-97;  8:45  am) 

BILUNG  COOe  S717-01-M 


[Docket  No.  RP97-21 0-000] 

Honeoye  Storage  Corporation;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

lanuary  2,  1997. 

Take  notice  that  on  December  30, 
1996  Honeoye  Storage  Corporation 
(Honeoye)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2,  revised  tariff  sheets  to  be  effective 
January  1,  1997. 

Honeoye  states  that  the  purpose  of  the 
filing  is  to  reflect  a  change  in  address 
and  to  convert  Honeoye's  volume  2  from 
a  volumetric  (MCF)  to  a  thermal  energy 
basis  (MMBTU).  Honeoye  states  that 
there  will  be  no  change  in  rates  and 
revenues  under  the  proposed  revisions. 


Honeoye  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  January  1,  1997. 

Honeoye  states  that  copies  of  the 
filing  are  being  mailed  to  Honeoye's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington  D.C. 
20426.  in  accordance  with  the  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  a  Cashell, 
Secretary. 
[FR  Dot.  97-348  Filed  1-7-97;  8:45  am) 

BILUNG  COO€  6717-01-41 


Pocket  No.  RP97-21 1-000) 

K  N  Interstate  Gas  Transmission, 
Notice  of  Filing  of  Reconciliation 
Report 

Januar\'  2.  1997. 

Take  notice  that  on  December  30, 
1996  K  N  Interstate  Gas  Transmission 
Co.  (KNI)  filed  its  reconciliation  report 
in  the  above  captioned  docket.  The 
filing  relates  to  KNI's  reporting 
requirement  pursuant  to  Section  27 
(Crediting  of  Excess  Rate  Schedule  IT 
Revenue);  Section  28  (Crediting  of 
Excess  Fixed  Storage  Cost  Revenue); 
Section  34  (Crediting  of  Out  of  Path 
Zone  Revenue);  and  Section  35 
(Crediting  of  Imbalance  Revenue)  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1-B  and  for  its  Buffalo  Wallow 
system  pursuant  to  Section  31 
(Crediting  of  Excess  Rate  Schedule  IT 
Revenue)  for  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-D.  The 
reconciliation  report  addresses  in 
conjunction  with  the  effectiveness  of  the 
terms  of  KNI's  tariff  the  reporting  period 
October  1,  1995  through  September  30, 
1996  and  presents  the  results  of  KNI's 
various  revenue  crediting  requirements 
and  displays  the  proposed  disposition 
of  any  amounts  to  be  refunded. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  January  9, 
1997.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-349  Filed  1-7-97;  8:45  am) 
BILUNO  CODE  S717-01-M 

[Docket  No.  CP97-1 64-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  3, 1997. 

Take  notice  that  on  December  20, 
1996.  Koch  Gateway  Pipeline  Company 
(Koch),  P.O.  Box  1478.  Houston.  Texas 
77251,  filed  in  Docket  No.  CP97-164- 
000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
emd  operate  as  a  jurisdictional  facility  a 
meter  station  placed  in  service  under 
Section  311(a)  of  the  NGPA,  under 
Koch's  blanket  certificate  issued  in 
Docket  No.  CP82-430-00  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Koch  proposes  to  operate  as  a 
jurisdictional  facility  a  meter  station 
placed  in  service  under  Section  311(a) 
of  the  NGPA  which  will  enable  it  to 
provide  services  to  Louisiana  Gas 
Service  Company  in  Plaquemines 
Parish,  Louisiana. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
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filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-371  Filed  1-7-97;  8:45  ami 
BiLLWO  CODE  671 7-01 -M 


file  with  the  &)mmission  and  are 

available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc,  97-375  Filed  1-7-97;  8;45  am] 

BILUNQ  CODE  C717-01-M 


[Docket  No.  LP97-1 67-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Request  Under 
Blanltet  Authorization 


[Docket  No.  TM97-6-1&-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

January  3,  1997. 

Take  notice  that  on  December  31, 
1996,  National  Fuel  Gas  Supply 
Corporation  (National)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1, 
Seventeenth  Revised  Sheet  No.  5A,  with 
a  proposed  effective  date  of  January  1 
1997. 

National  states  that  under  Article  11, 
Section  1.  of  the  approved  settlement 
approved  in  Docket  Nos.  94-367-000,  et 
al..  National  is  required  to  recalculate 
semi-annually  the  maximum 
Interruptible  Gathering  (IG)  rate  to  be 
effective  on  July  1  and  January  1.  The 
recalculation  produced  an  IG  rate  of  11 
cents  per  dth. 

In  addition,  pursuant  to  Article  I. 
Section  4.  National  is  required  to 
redetermine  quarterly  the  Amortization 
Surcharge  to  reflect  revisions  in  the 
Plant  to  be  Amortized,  interest  and 
associated  taxes,  and  a  change  in  the 
determinants.  The  recalculation 
produced  an  Amortization  Surcharge  of 
13.77  cents  per  dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C.. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


January  2,  1997. 

Take  notice  that  on  December  23, 
1996.  Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard,  Illinois  60148,  filed  in  the 
above  docket  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authority  to  operate 
an  existing  delivery  point  located  in 
Love  County,  Oklahoma,  that  was 
originally  constructed  as  a  receipt  point 
to  dehver  natural  gas  to  Texaco 
Exploration  &  Production,  Inc.  (Texaco), 
a  producer;  and  to  provide  Natural  Gas 
Act  jurisdictional  service,  including 
transportation  services  under  Subpart  G 
of  Part  284  of  the  Commission's 
Regulations  at  such  delivery  point,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  states  that  it  can  deliver  up  to 
approximately  1,000  MMBtu  per  day  of 
natural  gas  to  Texaco.  Natural  states' that 
it  has  sufficient  capacity  to  provide 
these  services  at  the  proposed  delivery- 
point  without  detriment  or  disadvantage 
to  Natural's  peak  day  and  annual 
delivery  capacity. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheil. 
Secretary. 
[FR  Doc.  97-340  Filed  1-7-97;  8:45  am) 

BILLINO  CODE  f717-01-M 


[Docket  No.  RP87-57-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Canceiiation  of  Technical 
Conference 

January  3,  1997. 

Take  notice  that  the  technical 
conference  originally  scheduled  to  be 
held  on  Thursday,  January  8. 1997,  has 
been  canceled  until  further  notice.  See 
also  61  FR  67007.  Dec.  19,  1996. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
(FR  Doc.  97-372  Filed  1-7-97;  8:45  am] 

BIUMQ  CODE  S717-01.M 


[Docket  No.  RP97-1&-001] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

January  2,  1997, 

Take  notice  that  on  December  23, 
1996,  Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  chang^  in 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  Northern  asserts  that  the 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  order  issued  October 
31,  1996,  in  Docket  No.  RP97-16-000. 

Northern  states  that  this  filing  is  to 
establish  the  revised  1996-1997  SBA 
Cost  Recovery  surcharge  rate.  Therefore, 
Northern  states  that  it  is  filing  31 
Revised  Sheet  Nos.  50  and  51  and  6 
Revised  Sheet  No.  53  to  revise  these 
surcharges  effective  January  1,  1997, 

Northern  states  that  copies  of  its  filing 
were  served  upon  the  company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission  s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room, 

Lois  D.  Casheil. 

Secretan. 

!FR  Doc  97-343  Filed  1-7-97;  8:45  am) 

BiLLMG  CODE  6717-01-M 
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[Docket  No.  RP97-100-O01] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

January  2.  1997. 

Take  notice  that  on  December  27, 
1996,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  December 
27, 1996: 

Second  Revised  Sheet  No.  1 

First  Revised  Substitute  Sixth  Revised  Sheet 

No.  5-A 
Substitute  First  Revised  Third  Revised  Sheet 

No.  200 
Substitute  First  Revised  Sheet  No.  212 

Northwest  states  that  this  filing  is 
being  submitted  to  provide  revised  tariff 
sheets  to  comply  with  the  Commission's 
December  17,  1996  Letter  Order  in  this 
docket  related  to  tariff  changes 
previously  submitted  by  Northwest  as 
required  by  Order  Nos.  581,  582,  and 
582-A. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Coshell. 
Secretary. 
|FR  Doc.  97-344  Filed  1-7-97;  8:45  ami 

BILLMQ  CODE  (717-01-M 


Notice  of  Amendment  of  License 

January  2.  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/i4pp//cotion:  Amendment 
of  License. 

b.  Project  No  U5. 

c.  Date  Filed:  December  26,  1996. 

d.  Applicant:  Portland  General 
Electric  Company. 

e.  Name  of  Project:  Oak  Grove  Project. 

f.  Location:  Clackamas  County, 
Estacada,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  Section  791(a)-825(r). 


h.  Applicant  Contact:  Mr.  Gary 
Hackett,  Portland  General  Electric 
Companv,  121  S.W.  Salmon  Street, 
Portland,  OR  97204. 

i.  FERC  Contact:  Susan  Tseng,  (202) 
219-2798. 
j.  Comment  Date:  February  3,  1997. 
k.  Description  of  Project:  The  licensee 
proposes  to  modify  the  Frog  Lake 
embankment  dam  of  the  Oak  Grove 
Hydroelectric  Project.  Frog  Lake  is  the 
forebav  of  the  powerhouse  and  is 
formed  by  two  embankment  dams.  In 
order  to  control  significant  seepage  and 
cracking  of  the  reservoir  bottom,  the 
licensee  proposes  to  reconfigure  Dam  B 
bv  installing  a  new  central  embankment 
and  removing  the  western  portion  of 
Dam  B.  The  new  embankment  would 
reduce  Frog  Lake  from  about  13  acres  to 
6  acres  and  reduce  the  storage  from 
approximately  446  acre-feet  to  about 
175  acre- feet. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
inten.  ene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
onlv  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS", 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  "PROTEST",  OR 
■'MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agencv  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
mav  be  obtained  by  agencies  directly 


from  the  Applicant.  If  an  agency  does 

not  file  comments  within  the  time 

specified  for  filing  comments,  it  will  be 

presumed  to  have  no  comments.  One 

copy  of  an  agency's  comments  must  also 

be  sent  to  the  Applicant's 

representatives. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  97-341  Filed  1-7-97;  8:45  am) 

BILUNO  CODE  t717-01-M 


[Project  No.  319&-068  California] 

Sayles  Hydro  Associates;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

January  2, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  486. 
52  FR  47897),  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
an  application  to  surrender  the  license 
for  the  Sayles  Flat  Hydroelectric  Project, 
No.  3195-068.  The  Sayles  Flat  Project  is 
located  on  the  South  Fork  American 
River  in  El  Dorado  County,  California.  A 
Draft  Environmental  Assessment  (DEA) 
was  prepared  for  the  surrender  request. 
The  DEA  finds  that  approving  the  plan 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

The  DEA  was  vmtten  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  can  be  viewed  in  the 
Public  Reference  Branch,  Room  lC-1,  of 
the  Commission's  offices  at  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

Please  submit  any  comments  within 
40  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  Please  affix  Project  No.  3195-068 
to  all  comments.  For  further 
information,  please  contact  the  project 
manager.  Ms.  Rebecca  Martin,  at  (202) 
219-2650. 
Lois  D.  Cashell, 
Secretory. 

IFR  Doc.  97-342  Filed  1-7-97;  8:45  am] 
WLUNG  CODE  C717-01-M 
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[Docket  No.  CP97-1 62-000] 

Southern  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  2.  1997. 

Take  notice  that  on  December  19, 
1996,  Southern  Natural  Gas  Company 
(Southern),  1900  Fifth  Avenue  North. 
Birmingham,  Alabama  35203,  filed  in 
Docket  No.  CP97-162-000  a  request 
pursuant  to  Sections  157.205  and 
157.216(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216Cb))  for 
authorization  to  abandon  by  retiring  and 
dismantling  the  Berry  Meter  Station 
(Berry  M.S.).  located  in  Tuscaloosa 
County.  Alabama,  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
406-000,  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  states  that  the  Berry  M.S. 
was  constructed  and  installed  pursuant 
to  a  certificate  issued  in  Docket  No. 
CP69-24,  by  order  dated  November  11, 
1968.  Southern  notes  that  the  Berry  M.S. 
was  utilized  to  provide  natural  gas 
service  to  the  Gas  Board  of  the  Town  of 
Berry  (Berry).  Berry's  sales  service 
agreement  with  Southern  expired  on 
October  1,  1992.  Southern  notes  that 
effective  November  1,  1993,  it 
abandoned  its  existing  sales  service  to 
Berry  pursuant  to  the  terms  of 
Commission  Order  No.  636  in  Docket 
No.  RS92-10.  Southern  asserts  that 
since  that  time,  it  has  not  provided  any 
natural  gas  service  to  Berry,  and  Berry 
disconnected  its  distribution  facilities 
from  Southern's  measurement  facilities. 
Southern  Claims  that  at  the  time  the 
sales  service  was  abandoned,  it 
proposed  to  leave  the  measurement 
facilities  in  place  in  the  event  Berry 
desired  to  receive  transportation  service 
from  Southern.  Southern  states  that  no 
transportation  service  has  been 
requested,  and  the  station  has  been  out 
of  service  since  October  15, 1993. 
According  to  Southern.  Berry  has 
confirmed  that  it  no  longer  desires 
natural  gas  service  from  Southern  and 
that  it  has  other  natural  gas  suppliers. 
Southern  states  that  perry  does  not 
object  to  the  abandonment  of  the 
facilities. 

Southern  seeks  authorization  to 
abandon  the  Berry  M.S.  by  retiring  and 
dismantling  all  of  the  above-ground 
facilities,  including  the  meter  runs, 
pipeline,  valves,  building,  and  fence. 
Southern  alleges  that  the  abandonment 
will  decrease  maintenance  costs  for 
Southern.  Southern  contends  that  the 
abandonment  will  not  result  in  any 
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termination  of  an  existing  service. 
Southern  states  that  the  proposed 
abandonment  is  not  prohibited  by  any 
of  its  existing  tariff. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheil, 
Secretary. 
[FR  Doc.  97-339  Filed  1-7-97;  8:45  am] 

aiLUNO  CODE  (717-01-M 


[Docket  No.  TM97-2-1 7-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  3.  1997. 

Take  notice  that  on  December  31. 
1996  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  revised  tariff 
sheets  listed  on  Appendix  A  to  the  filing 
to  become  effective  February  1.  1997. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
15.1,  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
Texas  Eastern  states  that  Section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  February  1  revised 
rates  for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
annual  electric  power  costs  required  for 
the  operation  of  transmission 
compressor  stations  with  electric  motor 
prime  movers  and  to  also  reflect  the  EPC 
Surcharge  which  is  designed  to  clear  the 
balance  in  the  Deferred  EPC  Account. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect  a 
small  increase  in  Texas  Eastern's  EPC 
Adjustment  effective  February  1,  1997. 
Texas  Eastern  states  that  the  primary 
cause  of  the  rate  change  is  attributable 
to  the  lower  negative  balance  of  the 
Deferred  EPC  Account  as  of  October  31, 


1996  as  compared  to  the  negative 
balance  of  the  Deferred  EPC  account  as 
of  October  31. 1995.  Texas  Eastern  states 
that  it  has  utilized  its  latest  actual 
twelve  months  of  electric  power  costs 
and  its  latest  actual  twelve  months 
service  quantities  as  its  projections  for 
the  ftjture  period.  Texas  Eastern  states 
that  the  impact  of  this  EPC  filing  on 
rates  at  February  1,  1997  for  typical  long 
haul  service  under  Rate  Schedule  FT-1 
from  Access  Area  Zone  East  Louisiana 
to  Market  Zone  3  (ELA-M3)  equates  to 
an  overall  increase  of  $0.0076/dth  of 
which  $0.0040/dth  impacts  the 
reservation  component  of  rates  and 
$0.0036/dth  impacts  the  usage 
component. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and  current 
interruptible  shippers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fi.ing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatorv  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  tne  Public  Reference 
Room. 

Liowood  A.  Watson,  Jr., 

Acting  Secretory. 

IFR  Doc  97-374  Filed  1-7-97:  8:45  am) 

BILUNG  CODE  e717-01-M 


[Docket  No.  CP87-161-000J 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

Januan,'  2.  1997 

Take  notice  that  on  December  19. 
1996.  Williams  Natural  Gas  Company 
(WNG),  P.O.  Box  3288,  Tulsa  Oklahoma 
74101,  filed  in  the  above  docket,  a 
request  pursuant  to  Sections  157.205 
157.212(a)  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
relocate  and  replace  the  Kansas  Gas  & 
Electric  Burden  '.own  border  meter 
setting  and  appurtenant  facilities. 
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located  in  Cowley  County,  Kansas, 
under  the  authorization  issued  in 
Docket  No.  CP82-^79-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  hilly  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

VVNG  states  that  the  projected  volume 
of  delivery  through  the  relocated 
facilities  will  remain  unchanged.  The 
total  project  cost  is  estimated  to  be 
$23,780. 

VVNG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  that 
it  has  sufficient  capacity  to  accomplish 
the  deliveries  specified  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  uhder  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  97-338  Filed  1-7-97;  8:45  am| 

BiUJNG  CODE  (717-41-M 


[Docket  No.  EC97-10-000,  et  al.] 

Consolidated  Edison  Company  of  New 
YorK  Inc.,  et  ai.;  Electric  Rate  and 
Corporate  Regulation  Filings 

December  31.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Consolidated  Edison  Company  of 
New  York,  Inc. 

{Docket  No.  EC97-10-OOOI 

Take  notice  that  on  December  23, 
1996.  Consohdated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  submitted 
an  appHcation  pursuant  to  Section  203 
of  the  Federal  Power  Act  for  authority 
to  carT7  out  a  "disposition  of  facilities  " 
that  would  be  deemed  to  occur  as  the 
result  of  a  proposed  corporate 
reorganization  that  would  create  a 
holding  company.  The  proposed 
reorganization  is  described  more  fully  in 


the  application,  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

The  application  states  that  Con 
Edison  would  bet:ome  a  subsidiary  of 
the  proposed  holding  company.  It  also 
states  that  the  proposed  holding 
company  structure  is  intended  to  be  a 
response  to  the  New  York  Public 
Service  Commission  requirements  in  its 
"competitive  opportunities" 
proceeding.  It  further  states  that  the 
purposes  of  the  proposed  transaction  are 
to  better  position  Con  Edison  for 
industry  restructuring,  to  increase 
financial  flexibility  and  to  better 
insulate  utility  customers  from  the  risks 
of  non-utility  ventures.  The  application 
declares  that  the  proposed  Transaction 
will  not  affect  jurisdictional  facilities, 
rates  or  services. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Nantahaia  Power  &  Light  Company 

IDocket  No.  ER96-1484-001I 

Take  notice  that  on  December  13, 
1996,  Nantahaia  Power  &  Light 
Company  tendered  for  filing  its  refund 
report  in  the  above-referenced  docket. 

Comment  date:  January  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Anoka  Electric  Cooperative 

(Docket  No.  ER96-2387-0001 

Take  notice  that  on  December  20. 
1996.  Anoka  Electric  Cooperative 
(Anoka)  submitted  for  filing  an 
amendment  to  its  filing  in  this  docket. 

Comment  date:  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wholesale  Power  Services,  Inc. 

IDocket  Nos.  ER9&-2504-001  and  ER96- 
2506-0011 

Take  notice  that  on  December  2,  1996, 
Wholesale  Power  Services,  Inc.  tendered 
for  filing  its  compliance  filing  in  the 
above-referenced  dockets. 

Comment  date:  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

IDocket  No.  ER97-30O-O00I 

Take  notice  that  on  December  20, 
1996,  New  England  Power  Company 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

Comment  date:  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Pennsylvania  Power  &  Light 

[Docket  No.  ER97-484-OOG] 

Take  notice  that  on  December  23, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L)  filed  a  Service 
Agreement,  dated  December  20,  1996, 
with  PP&L  for  non-firm  point-to-point 
transmission  service  under  PP&L's  Open 
Access  Transmission  Tariff  (the  Tariff). 
The  Service  Agreement  adds  PP&L  as  an 
eligible  customer  under  its  own  Tariff. 

PP&L  requests  an  effective  date  of  July 
9,  1996,  for  the  Service  Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  the  Pennsylvania 
Public  Service  Commission. 

Comment  date:  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER97-814-0001 

Take  notice  that  on  December  16, 
1996,  Minnesota  Power  &  Light 
Company  (MP),  tendered  for  filing 
Supplement  No.  6  to  its  Electric  Service 
Agreement  with  the  City  of  Keewatin, 
Minnesota  (Keewatin).  MP  requests  an 
effective  date  of  sixty  days  from  the 
filing  date.  MP  states  that  the 
amendment  extends  the  terms  of  the 
Agreement  to  December  31,  2011. 

Comment  dafe;  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  &  Light  Company 

IDocket  No.  ER97-815-O001 

Take  notice  that  on  December  16. 
1996,  Florida  Power  &  Light  Company 
(FPL),  filed  the  Contract  for  purchases 
and  Sales  of  Power  and  Energy  between 
FPL  and  National  Gas  &  Electric  L.P. 
FPL  requests  an  effective  date  of 
December  20,  1996. 

Comment  date:  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  &  Light  Company 

[Docket  No.  ER97-81&-0001 

Take  notice  that  on  December  16, 
1996,  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  a  proposed 
notice  of  cancellation  of  an  umbrella 
service  agreement  with  AES  Power,  Inc. 
for  Firm  Short-Term  transmission 
service  under  FPL's  Open  Access 
Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  July  9,  1996. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date;  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


UMI 
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10.  Southern  Indiana  Gas  and  Electric 
Company 

IDocketNo  ER97-8i:^-000| 

Take  notice  that  on  December  16, 
1996,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO).  submitted  for  filing 
a  Notice  of  Cancellation  of  the  following 
interchange  agreements. 

LG&E  Power  Marketing,  Inc.,  Enron 
Power  Marketing,  Inc.,  AES  Power, 
Inc.,  Louis  Dreyftis  Electric  Power.  Inc., 
InterCoast  Power  Marketing  Company, 
Heartland  Energy  Services,  Inc.,  Catex 
Vitol  Electric,  L.L.C.,  Electric 
Clearinghouse,  Inc.,  Rainbow  Energy 
Marketing  Corp.,  Industrial  Energy 
Applications,  Inc.,  Koch  Power 
Services,  Inc. 

(Rate  Schedule  No.  46.  Rate  Schedule  No.  47. 
Rate  Schedule  No.  48,  Rate  Schedule  No.  49, 
Rate  Schedule  No.  50,  Rate  Schedule  No  51. 
Rate  Schedule  No.  52,  Rate  Schedule  No.  53, 
Rate  Schedule  No.  54,  Rate  Schedule  No.  55. 
Rate  Schedule  No.  56] 

Copies  of  this  filing  have  been  served 
upon  each  of  the  parties  to  the 
agreements. 

Comment  date:  Januar>'  14,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER97-«18-000| 

Take  notice  that  on  December  16, 
1996,  Pubhc  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
agreements  to  provide  non-firm 
transmission  service  to  MidCon  Power 
Services  Corp.  and  The  Power  Company 
of  America,  L.P.,  pursuant  to  PSE&G's 
Open  Access  Transmission  Tariff 
presently  on  file  with  the  Commission 
in  Docket  No.  OA96-80-000, 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreements  can  be  made  effective  as  of 
December  13,  1996. 

Comment  date:  Januarv  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Duke  Power  Company 

IDocket  No.  ER97-819-000I 

Take  notice  that  on  December  16, 
1996,  Duke  Power  Company  tendered 
for  filing  copies  of  estimated  billing 
information  for  calendar  year  1997  to 
which  the  Southwestern  Power 
Administration  will  be  billed  by  Duke 
Power  Company  under  Article  II  of  the 
Settlement  in  Docket  No.  ER90-315- 
000. 

Comment  date:  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 


13.  New  York  State  Electric  &  Gas 
Corporation 

IDocket  No.  ER97-820-0001 

Take  notice  that  on  December  16, 
1996,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  Service 
Agreements  between  NYSEG  and 
Delmarva  Power  &  Light  Company. 
Engelhard  Power  Marketing,  Inc.,  Plum 
Street  Energy  Marketing,  Inc..  and  The 
Power  Company  of  America,  L.P. 
(Customers).  These  Service  .Agreements 
specify  that  the  Customers  have  agreed 
to  the  rates,  terms  and  conditions  of  the 
NYSEG  open  access  transmission  tariff 
filed  on  Julv  9,  1996  in  Docket  No. 
OA96-1 95^00. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
December  17,  1996  for  the  Service 
Agreements.  NYSEG  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customers. 

Comment  dafe.- January  14,  1997,  in 
accordance  with  Standard  "Paragraph  E 
at  the  end  of  this  notice. 

14.  Interstate  Power  Company 

IDocket  No.  ER97-fl21-000] 

Take  notice  that  on  December  17. 
1996,  Interstate  Power  Company, 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  Rate  Schedule  FERC 
No.  146. 

Comment  date;  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Pennsylvania  Power  &  Light 
Company 

IDocket  No.  ER97-822-OOOI 

Take  notice  that  on  December  17, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement  dated  November  26.  1996. 
with  PanEnergy  Trading  and  Marketing 
Services,  L.L.C.  (PanEnergy)  for  non- 
firm  point-to-point  transmission  ser\'ice 
under  PP&L's  Open  Access 
Transmission  Tariff.  The  Service 
Agreement  adds  PanEnergy  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
December  17,  1996  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  PanEnergy  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  14.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  New  England  Power  Company 

(Docket  No.  ER97-«23-OOOl 

Take  notice  that  on  December  17 
1996,  New  England  Power  Company, 
filed  a  Service  Agreement  with  Freedom 
Energy  Company.  L.L.C.  under  NEP's 
FERC  Electric  Tariff.  Original  Volume 
No,  5. 

Comment  date:  Januan,-  14.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  England  Power  Company 

IDocket  No.  ER97-824-OO0I 

Take  notice  t^iat  on  December  17. 
1996.  New  England  Power  Company 
filed  a  Ser\'ice  Agreement  with 
Consolidated  Edison  Company  of  New 
York.  Inc..  under  NEP's  FERCElectric 
Tariff.  Original  Volume  No.  5. 

Comment  date:  January  14,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  o^this  notice. 

18.  New  England  Power  Company 

[Docket  No  ER97-«25-OO0l 

Take  notice  that  on  December  17. 
1996.  New  England  Power  Company, 
filed  a  Ser\'ice  Agreement  with  Cinergv 
Ser\'ices,  Inc.  under  NEP's  FT:RC 
Electric  Tariff,  Original  Volume  No.  5. 

Comment  date:  Januarv  14.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 9.  New  England  Power  Company 

IDocket  No.  ER97-82&-0001 

Take  notice  that  on  December  17, 
1996,  New  England  Power  Company, 
filed  a  Service  Agreement  with 
Consolidated  Edison  Company  of  .New 
York,  Inc..  under  NEP's  FERC'Electrict 
Tariff.  Original  Volume  No.  5. 

Comment  date  January  14.  1997.  in 
accordance  with  Stardard  Paragraph  E  at 
the  end  of  this  notice. 

20.  Pennsylvania  Power  &  Light 
Company 

IDocket  No,  ER97-827-OOOJ 

Take  notice  that  on  December  17, 
1996.  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Senice 
Agreement  dated  November  29.  1996, 
with  AYT  Energy,  Inc.  (AYP)  for  non- 
firm  point-to-point  transmission  service 
under  PP&L's  Open  .Access 
Transmission  Tariff.  The  Service 
Agreement  adds  A"VT  as  an  eligible 
customer  under  the  TarifT. 

PP&L  requests  an  effective  date  of 
December  17.  1996.  for  the  Service 
.Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  AYP  and  to  the 
Pennsylvania  Public  Utility 
Commission. 
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Comment  date:  January  14.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Resource  Energy  Services  Company, 
LLC 

[Docket  No.  ER97-82ft-000l 

Take  notice  that  on  December  17, 
1996.  Resource  Energy  Ser%ices 
Company.  LLC  (Resource  Energy), 
petitioned  the  Commission  for  (1) 
blanket  authorization  to  sell  electricity 
at  market-based  rates;  (2)  acceptance  of 
Resource  Energy's  Rate  Schedule  FERC 
No.  1;  (3)  waiver  of  certain  Commission 
Regulations:  and  (4)  such  other  waivers 
and  authorizations  as  have  been  granted 
to  other  power  marketers,  all  as  more 
fully  set  forth  in  Resource  Energy's 
petition  on  file  with  the  Commission. 
Resource  Energy  has  requested 
expedited  action  on  its  petition. 

Resource  Energy  states  that  it  intends 
to  engage  in  electric  power  transactions 
as  a  broker  and  as  a  marketer.  In 
transactions  where  Resource  Energy  acts 
as  a  marketer,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  purchasing 
parties. 

Comment  date.  Januar\'  14.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Consolidated  Edison  Company  of 
New  York.  Inc. 

(Docket  No.  ER97-829-000I 

Take  notice  that  on  December  17. 
1996,  Consolidated  Edison  Company  of 
New  York.  Inc.  (Con  Edison),  tendered 
for  filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Northeast  Utilities  Service  Company 
(NEU). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  bv  mail  upon 
NEU. 

Comment  date:  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER97-830-OO0! 

Take  notice  that  on  December  17, 
1996,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Noram  Energy  Services,  Inc.  (NES) 

Con  Edison  states  that  a  fopy  of  this 
filing  has  been  served  by  mail  upon 
Noram, 

Comment  date:  Januarv'  14.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  UtiliCorp  United  Inc. 

(Docket  No.  ER97-831-OO0I 

Take  notice  that  on  December  17, 
1996,  UtiliCorp  United  Inc.  (UtiliCorp), 
filed  a  service  agreement  with 
PanEnergy  Trading  and  Market  Services 
for  service  under  its  non-firm  point-to- 
point  open  access  service  tariff  for  its 
operating  division,  WestPlains  Energy- 
Colorado. 

Comment  date:  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER97-«32-OOOl 

Take  notice  that  on  December  17, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
.\greement  dated  December  12.  1996, 
with  WPS  Energy  Services,  Inc.  (WPS) 
for  non-firm  point-to-point  transmission 
service  under  PP&L's  Open  Access 
Transmission  Tariff.  The  Service 
.•\greement  adds  WPS  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
December  17.  1996.  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  WTS  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  dafp.  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


26.  Pennsylvania  Power  &  Light 
Company 

(Docket  No,  ER97-«33-OOOi 

Take  notice  that  on  December  17, 
1996,  Pennsvlvania  Power  &  Light 
Company  (PP&L).  filed  a  Service 
Agreement  dated  December  5,  1996, 
with  TransCanada  Power  Corp. 
(TransCanada)  for  non-firm  point-to- 
point  transmission  service  under  PP&L's 
Open  Access  Transmission  Tariff.  The 
Service  Agreement  adds  TransCanada  as 
an  eligible  customer  under  the  Tariff. 

PP&I.  requests  an  effective  date  of 
December  17,  1996,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  TransCanada  and 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  14,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Central  Maine  Power  Company* 

(Docket  No.  ER97-834-0O01 

Take  notice  that  on  December  17. 
1996.  Central  Mame  Power  Company 
(CMP),  tendered  for  filing  a  service 
agreement  for  sale  of  capacity  and/or 


energy  entered  into  with  Southern 
Energy  Marketing,  Inc.  Service  vdli  be 
provided  pursuant  to  CMP's  Power 
Sales  Tariff,  designated  rate  schedule 
CMP— FERC  Electric  Tariff.  Original 
Volume  No.  2,  as  supplemented. 

Comment  date:  January  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Central  Maine  Power  Company 

(Docket  No.  ER97-835-000i 

Take  notice  that  on  December  17, 
1996,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  an  executed 
service  agreement  for  sale  of  capacity 
and/or  energy  entered  into  with  Plum 
Street  Energy  Marketing,  Inc.  Service 
will  be  provided  pursuant  to  CMP's 
Power  Sales  Tariff,  designated  rate 
schedule  CMP— FTIRC  Electric  Tariff. 
Original  Volume  No.  2,  as 
supplemented. 

Comment  date:  January  14,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER97-836-0001 

Take  notice  that  on  December  17. 
1996,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Aquila  Power  Corporation  (Aquila). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Aquila. 

Comment  date:  January  14, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


30.  El  Paso  Electric  Company 

[Docket  No.  ER97-846-000I 

Take  notice  that  on  December  18, 
1996.  El  Paso  Electric  Company 
tendered  for  filing  Supplement  No.  3  to 
Rate  Schedule  FERC  No.  80,  the  Long 
Term  Firm  Transmission  Service 
Agreement  between  EPE  and  Plains 
Electric  Generation  and  Transmission 
Cooperative,  Inc. 

Comment  date;  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Central  Minnesota  Municipal  Power 
Agency 

[Docket  No.  OA97-9O-000! 

Take  notice  that  on  December  16, 
1996.  Central  Minnesota  Municipal 
Power  Agency  and  its  members  cities  of 
Delano.  Glencoe.  Janesville,  Kenyon, 
Lake  Crystal,  Mountain  Lake  and 
Truman,  Minnesota  tendered  for  filing  a 
request  for  waiver  of  separation  of 
functions  requirement. 


UMI 


Comment  date:  January  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Minnesota  Power  &  Light  Company 

[Docket  No.  OA97-91-0001 

Take  notice  that  on  December  16, 
1996.  for  the  purpose  of  clarifying  the 
unbundhng  of  its  wholesale  generation, 
transmission,  and  ancillary  services 
rates  pursuant  to  the  Commission's 
Order  No.  888  for  transactions  under  its 
Wholesale  Coordination  Sales  Tariff, 
WCS-2,  Docket  No.  ER95-1823-000,  as 
FERC  Electric  Tariff  Original  Volume 
No.  5,  Original  Sheets  1-4,  Minnesota 
Power  &  Light  Company  (Company) 
filed  revised  Sheet  Nos.  2  and  3  to  the 
WCS-2  tariff  for  the  information  of,  and, 
to  the  extent  required  under  18  CFR 
35.28(c)(2)(ii),  section  206  of  the  Federal 
Power  Act,  other  applicable  law  and 
regulation,  compliance  with  the 
Commission's  Order  No.  888. 

Comment  date:  January  16.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Minnesota  Power  &  Light  Company 

[Docket  No.  OA97-92-0001 

Take  notice  that  on  December  16, 
1996,  for  the  purpose  of  unbundling  its 
wholesale  rates  pursuant  to  Order  No. 
888,  Minnesota  Power  &  Light  Company 
filed  Exhibit  B  (Unbundled  Power  Sale' 
Rate  Information,  Pages  1-4)  as  an 
addendum  to  Supplement  No.  4  to  the 
Electric  Service  Agreement  between 
Minnesota  Power  &  Light  Company  and 
the  City  of  Buhl,  Minnesota,  Docket  No. 
ER96-3007-000  modifying  Rate 
Schedule  FERC  No.  121,  (Buhl 
Supplement)  to  the  extent  required 
under  18  CFR  35.28(c)(2)(ii),  section  206 
of  the  Federal  Power  Act,  other 
applicable  law  and  regulation.  The 
Company  also  requested  that  the 
Commission  accept  the  Buhl 
Supplement  for  filing  previously 
submitted  in  Docket  No.  ER96-3007- 
000  supplemented  with  this  rate 
unbundling  information. 

Comment  date:  January  16.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Inland  Power  &  Light  Company 

[Docket  No.  OA97-94-000) 

Take  notice  that  on  December  17, 
1996,  Inland  Power  &  Light  Company 
tendered  for  filing  an  Application  for 
Waiver  of  Reciprocity  Requirement,  in 
accordance  with  Section  35.28(e)(2)  of 
the  Rules  of  the  Federal  Energy 
Regulatory  Commission  (18  CFR 
35.28(e)(2)).  or  in  the  Alternative, 
Application  for  Waiver  of  Requirements 
of  Order  Nos.  888  and  889,  in 
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accordance  with  Section  35.28(d)  of  the 
Rules  of  the  Commission.  18  CFR 
35.28(d).  as  more  fully  set  forth  in  the 
Application  which  is  on  file  with  the 
Commission  and  open  to  public 
-  inspection. 

Comment  date:  January  17,  1997.  in 
accordance  with  Standard  Paragraph  E 
at-the  end  of  this  notice. 

35.  Cinergy  Services.  Inc. 

[Docket  No.  OA97-95-0001 

Take  notice  that  Cinergy  Ser\'ices,  Inc. 
(Cinergy)  on  December  18.  1996. 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  The  Power  Company  of  America. 
L.P. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31.  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
The  Power  Company  of  America,  L.P., 
the  Kentucky  Public  Service 
Commission,  the  Pubhc  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  17,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Cinergy  Services.  Inc. 

[Docket  No.  OA97-96-0001 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  18,  1996. 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy.  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  Cinergy 
and  Coral  Power.  L.L.C. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31.  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
Coral  Power,  L.L.C.,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  January  17,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


37.  Atlantic  City  Electric  Company 

[Docket  No  OA97-97-OOOI 

Take  notice  that  on  December  18. 
1996,  Atlantic  City  Electric  Company 
tendered  for  filing  Standards  of  Conduct 
pursuant  to  Order  No.  889, 

Comment  date:  January  17.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Vermont  Electric  Power  Company, 
Inc. 

[Docket  No  OA97-98-0001 

Take  notice  that  on  December  18. 
1996.  Vermont  Electric  Power  Company 
Inc.  (VELCO),  on  behalf  of  itself  and 
other  transmitting  utilities  in  the  state  of 
Vermont,  submitted  for  filing  pursuant 
to  Section  35.28(d)  of  the  Commission's 
Regulations,  as  amended  by  Order  No. 
888.  Promoting  Wholesale  Competition 
Through  Open  Access  Non- 
Discnminaton-  Transmission  Sen'ices 
by  Public  UtiliUes.  FERC  Stats.  &  Regs. 
131.036  (1996).  an  application  for 
limited  waiver  of  certain  obligations 
relating  to  the  operation  of  an  Open 
Access  Same-Time  Information  System 
(OASIS)  under  Order  No.  889,  Open 
Access  Same-Time  Information  System 
(formerly  Real-Time  Information 
Networks)  and  Standards  of  Conduct, 
FERC  Stats.  &  Recs.  1  31,035  (1996). 

VELCO  states  that  it  has  ser\ed  a  copy 
of  its  compliance  filing  on  each  of  the 
Vermont  distribution  utilities  served  by 
VELCO,  the  Vermont  Depjartment  of 
Public  Service,  and  the  Vermont  Public 
Utility  Board. 

Comment  date:  Januar\'  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Montana-Dakota  Utilities  Company 

(Docket  No.  OA97-99-000) 

Take  notice  that  on  December  19. 
1996.  Montana-Dakota  Utilities 
Company  tendered  for  filing  a  request 
for  waiver  of  Order  889  to  the  Standards 
of  Conduct. 

Comment  date:  January  21.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-100-000! 

Take  notice  that  Cinergy-  Services,  Inc. 
(Cinergy)  on  December  19,  1996. 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CGAE)  and  PSI 
Energy.  Inc.  (PSI),  modifications  to  the 
Interchange  .Agreement  between  PSI  and 
Big  Rivers  Electric  Corporation. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
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No.  888  by  the  December  31.  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
L  g  Rivers  Electric  Corporation,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date;  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Cinergy  Services,  Inc. 

IDocket  No  OA97-101-uOOl 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  Decemtjer  19.  1996. 
tendered  for  filing  on  behalf  of  its 
operating  companies,  the  Cincinnati  Gas 
&  Electric  Com'pany  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Intercormection  Agreement  between  PSI 
and  Central  Illinois  Public  Service 
Company. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
NO.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
Central  Illinois  Public  Service 
Company,  the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Com.mission. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


42.  Cinergy  Services,  Inc. 

IDocket  No.  OA97-102-0O0! 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  19,  1996. 
tendered  for  filing,  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interconnection  Agreement  between  PSI 
and  Northern  Indiana  Public  Service 
Company. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
Northern  Indiana  Public  Service 
Company,  the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 


Comment  date:  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Cinergy  Services.  Inc. 

IDocket  No.  OA97-1 03-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  19,  1996. 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interconnection  Agreement  between  PSI 
and  Indiana  Michigan  Power  Company. 

The  modications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31.  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1.  1997. 

Copies  of  the  filing  were  served  on 
Indiana  Michigan  Public  Service 
Company,  the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Cinergy  Services.  Inc. 

[Docket  No.  OA97-104-O001 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  19,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  PSI  and 
American  Municipal  Power — Ohio,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31.  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997, 

Copies  of  the  filing  were  served  on 
American  Municipal  Power — Ohio.  Inc., 
the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Carolina  Power  &  Light  Company 

[Docket  No.  OA97-105-OO01 

Take  notice  that  Carolina  Power  & 
Light  Company)  on  December  19,  1996, 
tendered  for. filing  written  procedures 
implementing  Order  No.  889  Standards 
of  Conduct. 


Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  Cinergy  Services,  Inc. 

IDocket  No.  OA97-10&-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  19,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Electric  Agreement  between  PSI  and 
Tennessee  Valley  Authority. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
Tennessee  Valley  Authority,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD  CasheU, 
Secretary. 
[FK  Doc.  97-337  Filed  1-7-97;  8:45  am) 

BILUNG  CODE  C717-01-P 


Pocket  No.  ER97-<}26-000,  et  al.] 

West  Texas  Utilities  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  2,  1997. 

Take  notice  that  the  following  filings 
havs  been  made  with  the  Commission: 
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1.  West  Texas  Utilities  Company 

(Docket  No.  ER97-32&-0001 

Take  notice  that  on  December  27, 
1996,  West  Texas  Utilities  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  dafe;  January  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  England  Power  Company 

(Docket  No.  ER97-632-0001 

Take  notice  that  on  December  12, 
1996,  New  England  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date;  January  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  IGM.  Inc. 

(Docket  No.  ER97-742-OOOJ 

Take  notice  that  on  December  10, 
1996,  IGM,  Inc.,  tendered  for  filing  a 
Notice  of  Cancellation  of  FERC  Electric 
Rate  Schedule  No.  1. 

Comment  date:  January  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Electric  &  Gas 
Company 

(Docket  No.  ER97-837-OOOJ 

Take  notice  that  on  December  17, 
1996,  Pubhc  Service  Electric  &  Gas 
Company  (PSE&G).  tendered  for  filing 
an  application  for  authorization  to  sell 
electric  capacity  and  energy  at  market- 
based  rates. 

Comment  date.- January  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Company  of 
Oklahoma,  Southwestern  Electric 
Power  Co.,  Central  Power  and  Light 
Company,  and  West  Texas  Utilities 
Company. 

(Docket  No.  ER97-838-000] 

Take  notice  that  on  December  17, 
1996,  PubUc  Service  Company  of 
Oklahoma,  Southwestern  Electric  Power 
Company,  Central  Power  and  Light 
Company  and  West  Texas  Utilities 
Company  (collectively,  the  CSW 
Operating  Companies),  tendered  for 
filing  service  agreements  under  which 
they  will  provide  transmission  service 
to  Sonat  Power  Marketing  L.P.  (Sonat) 
and  Vitol  Gas  &  Electric  L.L.C.  (Vitol) 
under  their  point-to-p>oint  transmission 
service  tariffs.  The  December  17,  1996 
filing  also  includes  a  Notice  of 
'^cancellation  of  Service  Agreements  that 
terminates  obsolete  service  agreements. 
The  CSW  Operating  Companies  request 
that  the  filing  be  accepted  to  become 
effective  as  of  December  3,  1996. 


The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  has  been  served 
on  Sonat  and  Vitol. 

Comment  date;  January  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PacifiCorp 

(Docket  No.  ER97-a39-000l 

Take  notice  that  on  December  17. 
1996,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Construction  Agreement  dated 
November  11,  1996  (Agreement) 
between  PacifiCorp  and  Eugene  Water  & 
Electric  Board  (EWEB). 

PacifiCorp  requests  that  a  waiver  of 
prior  notice  be  granted  and  that  an 
effective  date  of  one  day  after  the  date 
the  Commission  receives  this  filing  be 
assigned  to  the  Agreement. 

Copies  of  this  filing  were  supplied  to 
EWEB,  the  Public  UtiUty  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (53)  464-6122 
(9600  baud.  8  bits,  no  parity.  1  stop  bit). 

Comment  date:  January  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Great  Bay  Power  Corporation 

(Docket  No.  ER97-840-0001 

Take  notice  that  on  December  17, 
1996,  Great  Bay  Power  Corporation 
(Great  Bay),  tendered  for  filing  a  service 
agreement  between  Commonwealth 
Electric  Company  and  Great  Bay  for 
Service  under  Great  Bay's  revised  Tariff 
for  Short  Term  Sales.  This  tariff  was 
accepted  for  filing  by  the  Commission 
on  May  17,  1996,  in  Docket  No.  ER96- 
726-000.  The  revised  form  of  service 
agreement  is  proposed  to  be  effective 
December  15,  1996. 

Comment  date:  January  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  NESI  Power  Marketing,  Inc. 

Docket  No.  ER97-841-000 

Take  notice  that  on  December  17. 
1996,  NESI  Power  Marketing,  Inc.  (NESI 
PM),  filed  its  Rate  Schedule  providing 
for  wholesale  sales  of  power  and  energy 
by  NESI  PM  to  eligible  purchasers  at 
agreed  upon  rates. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  dote;  January  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Portland  General  Electric  Company 

[Docket  No.  ER97-842-0001 

Take  notice  that  on  December  18. 
1996.  Portland  General  Electric 
Company  (PGE),  tendered  for  filing 
under  FERC  Electric  tariff.  First  Revised 
Volume  No.  2,  an  executed  Service 
Agreement  with  Amoco  Energy  Trading 
Corporation. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30.  1993 
(Docket  No.  PL93-2-002).  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements    '18  CFR  35.3  to  allow 
tlie  executed  Service  Agreement  to 
become  effective  December  1.  1996. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Amoco  Energy  Trading  as 
noted  in  the  filing  letter. 

Comment  date:  )anuar\'  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Illinois  Power  Company 

(Docket  No.  ER97-843-OO01 

Take  notice  that  on  December  18. 
1996.  Illinois  Power  Companv  (Illinois 
Power),  500  South  27th  Street.  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  American  Electric  Power 
Service  Corporation,  as  agent  for  AEP 
Companies,  v\ill  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  December  9,  1996. 

Comment  date:  January  15,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  UtiliCorp  United  Inc. 

(Docket  No.  ER97-844-000| 

Take  notice  that  on  December  18. 
1996,  UtiliCorp  United  Inc.  (UtiliCorp) 
filed  service  agreements  with  CNG 
Power  Services  for  ser\'ice  under  its 
non-firm  point-to-point  open  access 
service  tariff  for  its  operating  divisions. 
Missouri  Public  Service  and  WestPlains 
Energy -Kansas. 

Comment  date:  January  15.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  National  Gas  &  Electric  L.P. 

(Docket  No.  ER97-845-OOOI 

Take  notice  that  on  December  17, 
1996,  National  Gas  &  Electric  L.P. 
(NG&E),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
service  agreements  with  Western  Area 
Power  Administration,  dated  November 
20.  1996.  and  Southwestern  Power 
Administration,  dated  November  26, 
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1996.  Under  the  tendered  service 
agreements,  NG&E  and  Western  Area 
Power  Administration  agree  to  contracts 
enabling  the  sale  and  transmission  of 
nonfirm  electric  service;  and  NG&E  and 
Southwestern  Power  Administration 
agree  to  a  contract  to  enable  the 
transmission  of  non-Federal  power  on 
an  interruptible  basis.  NG&E  requests  an 
effective  date  of  November  20,  1996,  for 
the  Western  Area  Power  Administration 
service  agreements,  and  December  1, 
1996  for  the  Southwestern  Area  Power 
Administration  service  agreement. 

Comment  date:  Ianuar\'  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Virginia  Electric  and  Power 
Company 

IDocket  No.  ER97-647-O001 

Take  notice  that  on  December  18. 
1996,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
between  AYP  Energy,  Inc.  and  Virginia 
Power  under  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9,  1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  AYP  Energy. 
Inc.  as  agreed  to  by  the  parties  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
UtiUties  Commission. 

Comment  date:  January  15.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Pennsylvania  Power  &  Light 
Company 

IDocket  No.  ER97-848-0001 

Take  notice  that  on  Decembier  18, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement  dated  December  10,  1996 
with  WPS  Energy  Services,  Inc.  (WPS) 
under  PP&L's  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Service 
Agreement  adds  WPS  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
December  18,  1996,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  WPS  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  The  Dayton  Power  and  Light 
Company 

IDocket  No.  ER97-849-0001 

Take  notice  that  on  December  18, 
1996.  The  Da>'ton  Power  and  Light 
Company  (Dayton),  submitted  service 
agreements  establishing  Heartland 
Energy  Services,  Inc.  as  customers 
under  the  terms  of  Dayton's  Open 
Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  dav  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
Heartland  Energy  Services,  Inc.,  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  January  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Maine  Power  Company 

IDocket  No.  ER97-85(>-0OOl 

Take  notice  that  on  December  18. 
1996,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  entered  into  with 
Northeast  Utilities  Service  Company. 
Service  will  be  provided  pursuant  to 
CMP's  Open  Access  Transmission 
Tariff,  designated  rate  schedule  CMP — 
FERC  Electric  Tariff,  Original  Volume 
No.  3,  as  supplemented. 

Comment  date:  January  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  H.Q.  Energy  Services  (US)  Inc. 

(Docket  No.  ER97-851-0001 

Take  notice  that  on  December  19, 
1996.  H.Q.  Energy  Services  (US)  Lnc, 
(HQUS),  tendered  for  filing  a  petition 
for  an  order  accepting  its  proposed 
FERC  Electric  Rate  Schedule  No.  1, 
authonzing  market-based  rates,  and 
granting  waivers  of  certain  Commission 
Regulations  and  granting  certain  blanket 
approvals.  HQUS  has  requested  that  its 
rate  schedule  be  accepted  for  filing  and 
allowed  to  become  effective  as  of  the 
date  of  filing.  HQUS  intends  to  engage 
in  transactions  in  which  it  will  sell 
electric  power  at  rates  and  on  terms  and 
conditions  negotiated  with  the 
purchaser. 

Comment  date:  January  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Ontario  Hydro  Interconnected 
Markets  Inc. 

IDocket  No.  ER97-852-0001 

Take  notice  that  on  December  18. 
1996,  Ontario  Hydro  Interconnected 
Markets  Inc.  (OHIM),  tendered  for  filing 
pursuant  to  Rule  205,  18  CFR  385.205, 


a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  at  the 
earliest  possible  time,  but  no  later  than 
60  days  from  the  date  of  its  filing. 

OHIM  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  OHIM  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party.  As 
outlined  in  the  petition,  OHIM  is  an 
affiliate  of  Ontario  Hydro,  an  integrated 
electric  utility  serving  customers  in 
Ontario,  Canada. 

Comment  date:  January  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Delmarva  Power  &  Light  Company 

IDocket  No.  ER97-853-0001 

Take  notice  that  on  December  19, 
1996,  Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  executed 
umbrella  service  agreements  with 
Aquila  Power  Corporation,  Baltimore 
Gas  &  Electric  Company,  Coral  Power, 
L.L.C.,  Enron  Power  Mfirketing,  Inc., 
Niagara  Mohawk  Power  Corporation, 
Plum  Street  Energy  Marketing,  USGen 
Power  Services,  L.P.,  and  Virginia 
Electric  &  Power  Company  under 
Delmarva's  market  rate  sales  tariff,  FERC 
Electric  Tariff,  Original  Volume  No.  14, 
filed  by  Delmarva  in  Docket  No.  ER96- 
2571-000. 

Comment  date;  January  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Louisville  Gas  and  Electric 
Company 

IDocket  No.  ER97-854-0001 

Take  notice  that  on  December  17, 
1996.  Louisville  Gas  and  Electric 
Company  tendered  for  filing  copies  of  a 
service  agreement  between  Louisville 
Gas  and  Electric  Company  and  Cinergy 
under  Rate  GSS. 

Comment  date:  January  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  England  Power  Company 

[Docket  No.  ER97-855-0001 

Take  notice  that  on  December  19, 
1996,  New  England  Power  Company 
(NEP),  filed  a  Security  Analysis  Services 
Agreement  and  the  REMVEC  II 
Agreement.  The  REMVEC  II  Agreement 
establishes  REMVEC  11,  an  organization 
that  will  operate  as  a  satellite  of  the 
New  England  Power  Exchange.  Under 
the  Security  Analysis  Services 
Agreement,  NEP  will  provide  security 
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analysis  services  to  the  REMVEC 11 
participants. 

Comment  c/afe;  January  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Montaup  Electric  Company 

[Docket  No.  ER97-856-OO01 

Take  notice  that  on  December  19, 
1996,  Montaup  Electric  Company 
(Montaup),  requested  waiver  of  §  35.14 
of  the  Commission's  Regulations  in 
order  to  flow  through  the  wholesale  fuel 
adjustment  clause  as  a  credit  $88,052  in 
proceeds  received  by  it  from  the 
Environmental  Protection  Agency  (EPA) 
from  the  sale  of  Clean  Air  Act  emissions 
allowances  in  1994  and  1995.  Montaup 
requests  that  it  be  allowed  to  flow 
through  those  proceeds  by  deducting 
that  amount  from  current  period  fuel 
costs  in  determining  the  fuel  adjustment 
as  applied  to  service  in  the  first  month 
after  this  request  for  waiver  is  granted. 
This  request  is  made  upon  the 
recommendation  of  the  Office  of  Chief 
Accountant  in  a  draft  audit  report. 

Comment  date:  January  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Arizona  Public  Service  Company 

(Docket  No.  ER97-857-000) 

Take  notice  that  on  December  19, 
1996,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  to  the 
United  States  Department  of  Interior, 
Bureau  of  Indian  Affairs,  Colorado  River 
Agency  (the  Agency)  under  APS'  Open 
Access  Transmission  Tariff  filed  in 
Compliance  with  FERC  Order  No.  888. 

A  copy  of  this  filing  has  been  served 
on  the  Agency  and  the  Arizona 
Corporation  Commission. 

Comment  date:  January  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.-D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  97-379  Filed  1-7-97;  8:45  am) 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-5674-3] 

Access  to  Confidential  Business 
Information  by  Booz,  Allen  &  Hamilton 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Notice. 


SUMMARY:  EPA  is  authorizing  Booz, 
Allen  &  Hamihon  of  McLean,  VA  and  its 
team  subcontractor  PRC-EMI,  of 
McLean,  VA  access  to  information 
which  has  been  submitted  to  EPA  under 
Section  104  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  .Act 
(CERCLA).  Some  of  this  information 
may  be  claimed  or  determined  to  be 
Confidential  Business  Information. 
DATES:  EPA  will  begin  transferring  data 
to  Booz,  Allen  &  Hamilton  and  its  team 
subcontractor  PRC-EMI  five  working 
days  from  the  date  of  this  notice. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Charles  Young,  Superfund 
Accounting  Branch,  Financial 
Management  Division,  Office  of  the 
Comptroller  (3303F),  Environmental 
Protection  Agency.  401  M  Street,  S.W.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Cooke,  Chief.  Superfund 
Accounting  Branch  (3303F), 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington.  DC  20460. 
Telephone  (202)  260-9268. 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-W4-0010  Booz.  Allen  & 
Hamilton  and  its  team  subcontractor 
PRC-EMI  will  provide  support  services 
and  resources  to  the  Environmental 
Protection  Agency  to  (1)  develop  an 
intergrated  system  to  perform  on-screen 
reconciliation  of  documented 
expenditures  from  the  accounting 
systems  to  the  electronic  images  that 
support  the  expenditures  and  (2) 
perform  other  administrative  functions 
in  support  of  CERCL.\  in  the  Research 
Triangle  Park,  NC  which  includes,  but 
is  not  limited  to,  indexing  and  scanning 
of  documents  into  the  Superfund  Cost 
Recovery  Imaging  Processing  System 
(SCRIPS):  data  preparation  for  data 
entr>';  data  entry  into  local  PC 
applications;  document  retrieval  and 
quality  assurance  review. 


In  providing  this  support,  Booz,  Allen 
&  Hamilton  and  PRC-EMI  employees 
will  have  access  to  Agency  documents 
for  the  purpose  of  document  processing, 
filing,  abstracting,  analyzing, 
inventorying,  retrieving,  tracking  and 
more.  The  documents  to  which  Booz. 
Allen  &  Hamilton  will  have  access 
potentially  include  all  financial 
documents  submitted  under  CERCLA. 
Some  of  these  documents  may  contain 
information  which  may  be  claimed  or 
determined  to  be  CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
Part  2.  Subpart  B,  EPA  has  determined 
that  Booz.  Allen  &  Hamilton  and  PRC- 
EMI  requires  access  to  Confidential 
Business  Information  to  provide  the 
support  and  services  required  under  the 
contract.  These  regulations  provide  for 
five  working  days  notice  before 
contractors  are  given  CBI. 

Booz.  Allen  &  Hamilton  and  PRC-EMI 
will  be  required  by  contract  to  protect 
confidential  information.  These 
documents  are  maintained  in  EPA  office 
and  file  space. 

Dated;  December  20,  1996. 
Kathryn  S.  Schmali, 

Acting  Chief  Financial  Officer. 

(FR  Doc.  97-412  Filed  1-7-97;  8:45  am] 

BILUNG  COOE  6SM-60-M 


[OPPTS-00205;  FRL-6581-8J 

Notice  of  Availability  of  FY  1997 
Multimedia  Environmental  Justice 
Through  Pollution  Prevention  Grant 
Funds 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availabilitv. 


SUMMARY:  EPA  is  soliciting  grant 
proposals  under  the  Envirorunental 
Justice  Through  Pollution  Prevention 
(EJP2)  grant  program.  EPA  anticipates 
that  $4.2  million  will  be  available  in 
Fiscal  Year  1997.  The  purpose  of  this 
program  is  to  support  pollution 
prevention  approaches  that  address 
environmental  justice  concerns  in 
affected  communities.  The  grant  funds 
will  support  (1)  local  environmental, 
environmental  justice,  community 
grass-roots  organizations,  as  well  as 
tribal  governments  that  promote 
environmental  justice  using  pollution 
prevention  as  the  preferred  approach, 
and  (2)  national  and  regional 
organizations  who  will,  in  partnership 
with  local  environmental, 
environmental  justice,  community 
grass-roots  organizations,  as  well  as 
tribal  governments,  promote 
environmental  justice  using  pollution 
prevention  as  the  preferred  approach. 
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DATES:  All  applications  must  be 
received  by  EPA's  contractor,  ERG, 
located  in  Arlington,  Virginia,  by  April 
15,  1997. 

FOfi  FURTHER  INFORMATION  CONTACT:  To 
obtain  copies  of  the  EP2  grant  program 
guidance  and  application  package,  or  to 
obtain  more  information  regarding  the 
EJP2  grant  program,  please  contact  Chen 
Wen  at  (703)  841-0483.  A  complete 
electronic  copy  of  the  EIP2  grant 
program  guidance  and  application 
package  is  also  available  on  the  EPA 
Homepage  on  the  Internet.  The  EJP2 
grant  program  guidance  and  application 
package  is  located  at:  http:/ 
www.epa.gov/opptintr/ejp2 

SUPPLEMENTARY  INFORMATION: 

I.  Scope  and  Purpose  of  the  EJP2  Grant 
Program 

The  purpose  of  the  FY  1997  EJP2 
grant  program  is  to  support  the  use  of 
pollution  prevention  approaches  to 
address  the  environmental  problems  of 
minority  communities  and/or  low- 
income  communities.  This  grant 
program  is  designed  to  fund  projects 
which  have  a  direct  impact  on  affected 
communities.  Funds  awarded  must  be 
used  to  support  pollution  prevention 
programs  in  minority  and/or  low- 
income  communities.  The  Agency 
strongly  encourages  cooperative  efforts 
between  communities,  business, 
industry,  and  government  to  address 
common  pollution  prevention  goals. 
Projects  funded  under  this  grant  may 
involve  public  education,  training, 
demonstration  projects,  public-private 
partnerships,  or  approaches  to  develop, 
evaluate,  and  demonstrate  non- 
regulatory  strategies  and  technologies. 

n.  Definition  of  Environmental  Justice 
and  Pollution  Prevention 

Environmental  justice  is  defined  by 
EPA  as  the  fair  treatment  of  people  of  all 
races,  cultures,  and  incomes  with 
respect  to  the  development, 
implementation,  and  enforcement  of 
environmental  laws,  regulations, 
programs,  and  policies.  Fair  treatment 
means  that  no  racial,  ethnic,  or  social 
economic  group  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  resulting 
from  the  operation  of  industrial, 
municipal,  and  commercial  enterprises, 
and  from  the  execution  of  federal,  state, 
local,  and  tribal  programs  and  policies. 

The  Pollution  Prevention  Act  of  1990 
establishes  a  hierarchy  of  environmental 
preferences.  These  practices  include,  in 
order  of  preference: 

•  Pollution  prevention 

•  Recycling 

•  Treatment 


•  Disposal 

Pollution  prevention  means  source 
reduction.  That  is,  any  practice  that 
reduces  or  eliminates  any  pollutant  at 
the  source  of  generation  prior  to 
recycling,  treatment,  or  disposal. 
Pollution  prevention  also  includes 
practices  that  reduce  or  eliminate  the 
creation  of  pollutants  through: 

Increasecl  efficiency  in  the  use  of  raw 
materials,  energy,  water,  or  other 
resources:  and 

Protection  of  natural  resources  by 
conservation. 

This  grant  program  is  focused  on 
using  the  top  of  the  hierarchy-pollution 
prevention-to  bring  about  better 
environmental  protection. 

III.  Eligibility 

Any  affected,  non-profit  community 
organizations  with  section  501(c)(3)  or 
section  501(c)(4) '  IRS  tax  status,  or  state 
and  federally  recognized  tribal 
organizations  may  submit  an 
application  upon  the  publication  of  this 
solicitation.  "Non-profit  organization" 
is  defined  as  any  corporation,  trust, 
association,  cooperative,  or  other 
organizations  that  is: 

(1)  Operated  primarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purposes  in  the  public  interest. 

(2)  Not  organized  primarily  for  profit. 

(3)  Uses  its  net  proceeds  to  maintain, 
improve,  and/or  expand  its  operations. 
While  state  and  local  governments  and 
academic  institutions  are  also  eligible  to 
receive  grants,  preference  will  be  given 
to  private,  non-profit,  community- 
based/grassroots  organizations,  and  state 
and  federally  recognized  tribal 
organizations.  Organizations  must  be 
incorporated  by  April  15,  1997,  in  order 
to  be  eligible  to  receive  funds.  Private 
businesses,  federal  agencies,  and 
individuals  are  ineligible  for  this  grant. 
Organizations  excluded  from  applying 
directly,  as  well  as  those  inexperienced 
in  grant-writing,  are  encouraged  to 
develop  partnerships  and  prepare  joint 
proposals  with  national,  regional,  or 
local  organizations. 

No  applicant  can  receive  two  grants 
for  the  same  project  at  one  time.  EPA 
will  consider  only  one  proposal  for  a 
given  project.  Applicants  may  submit 
more  than  one  application  as  long  as  the 
applications  are  for  separate  and 
di-stinct  projects. 

Organizations  seeking  funds  from  the 
ErP2  grant  program  can  request  up  to 


'  As  a  result  of  the  Lobbying  Disclosure  Act  of 
1995.  EPA  (and  other  federal  agencies)  may  not 
award  grants  to  non-profit,  section  501(c)(4) 
organizations  that  engage  in  lobbying  activities. 
This  restriction  applies  to  any  lobbying  activities  of 
a  secton  501(cl(4)  organization  without 
distinguishing  between  lobbying  funded  by  federal 
money  and  lobbying  funded  by  other  sources. 


$100,000  for  local  projects,  and  up  to 
$250,000  for  projects  that  involve 
multiple  communities  located  in  more 
than  one  EPA  Region,  or  projects  that 
are  national  in  scope.  In  accordance 
with  40  CFR  parts  30  and  23,  EPA  no 
longer  requires  cost  sharing  or  matching 
under  this  grant  program  as  it  applies  to 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations,  unless  otherwise  required 
by  statute,  regulation.  Executive  Order, 
or  official  Agency  policy.  Therefore,  any 
matching  requirements  may  need  to  be 
determined  on  a  case-by-case  basis 
depending  upon  the  substantive  focus  of 
the  grant  proposal.  Applicants  that  are 
governmental  entities,  such  as  state  and 
local  governments,  are  subject  to  a 
twenty-five  (25)  percent  matching  or 
cost-sharing  requirement.  Matching  or 
cost-sharing  requirement  may  be 
satisfied  through  either  cash  or  in-kind 
contributions. 

Dated:  December  23,  1996. 

William  H.  Sanders,  m 

Director,  Office  of  Pollution.  Prevention,  and 

Toxics. 

(PR  Doc.  97-414  Filed  1-7-97;  8:45  am) 

BILUNG  CODE  6560-6&-F 


tPF-6fi8;  FRL-6582-6] 

interregional  Research  Project  Number 
4;  Pesticide  Tolerance  Petitions  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

SUMMARY:  This  notice  announces  the 
filing  of  amendments  to  pesticide 
petitions  0E3909,  2E4052.  2E4065, 
2E4092,  and  3E4162.  These 
amendments  propose  to  extend  the 
effective  date  for  time-limited  tolerances 
established  for  the  combined  residues  of 
the  herbicide  2-[l-(ethoxyimino)butyl]- 
5-[2-(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one  (also  referred  to  in 
this  document  as  sethoxydim)  and  its 
metabolites  in  or  on  various  raw 
agricultural  commodities.  This  notice 
contains  a  summary  of  the  amended 
petition  prepared  by  BASF  Corporation 
(BASF)  and  submitted  by  the 
Interregional  Research  Project  Number  4 
(IR-4),  the  petitioner. 
DATES:  Comments,  identified  by  the 
docket  number  [PF-688;  FRI^5582-6l. 
must  be  received  on  or  before  February 
7,  1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M.  St.  SW., 
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Washington.  DC  20460.  In  person,  bring 
comments  to  Rm.  1132.  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  on  this  notice  may  also  be 
filed  online  at  many  FederalDepository 
Libraries. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
CBI  should  not  be  submitted  through  e- 
mail.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  ft-om  8:30  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)'to:'OPP- 
Docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
PF-688.  No  CBI  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  Unit  III  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505 W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Sixth  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arhngton,  VA  22202.  (703)  308-8783,  e- 
mail:jamerson.ho>1@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  amendments  to  pesticide 
petitions  0E39O9,  2E4052,  2E4065, 
2E4092.  and  3E4162  from  the 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903. 
These  amendments  propose,  pursuant  to 


section  408  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a,  to  amend  40  CFR  part  180  by 
extending  the  effective  date  to  expire  on. 
.  December  31.  1998,  for  time-limited 
tolerances  established  for  residues  of  the 
herbicide  2-|l-(ethoxyimino)butyl]-5-|2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one)  and  its  m'etabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  asparagus  at  4.0  parts  per  million 
(ppm),  carrot  at  1.0  ppm,  cranbern,  and 
endive  at  2.0  ppm,  and  peppermint  and 
spearmint  at  30  ppm.  Registration  for 
use  of  sethoxydim  on  endive  is  limited 
to  Florida  based  on  thp  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

EPA  has  determined  that  the 
amendment  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 
•  The  nature  of  the  residue  is 
adequately  understood,  and  practical 
and  adequate  analj'tical  methods  are 
available  for  enforcement  purpcses. 
Enforcement  methods  for  sethoxydim 
are  listed  in  the  Pesticide  Analytical 
Manual,  Volume  II  (PAM  U). 
Enforcement  methods  have  also  been 
submitted  to  the  Food  and  Drug 
Administration  for  publication  in  PAM 
II. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act,  IR-4 
submitted  a  summary  of  amendments  to 
the  pesticide  petitions  and  authorization 
for  the  summary  to  be  published  in  the 
Federal  Register  in  a  notice  of  receipt  of 
the  petition.  The  summary  was  prepared 
by  and  represents  the  views  of  BASF; 
EPA.  as  mentioned  above,  is  in  the 
process  of  evaluating  the  petition  As 
required  by  section  408(d)(3)  EPA  is 
including  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  may  have  made 
minor  edits  to  the  summary  for  the 
purpose  of  clarity. 


I.  Petition  Suiiunary 

A.  Toxicologjcal  Profile 

1 .  Data  summary.  A  summary  of 
toxicological  studies  for  sethoxydim 
follows: 

i  A  l-year  feeding  study  with  dogs 
fed  diets  containing  0,  8.86/9.41.  17.5/ 


19.9.  and  110/129  miUigrams  (mg)/ 
kilogram  (kg)/day  (males/females)  with 
a  no-observed-effec1-level  (NOEL)  of 
8.86/9.41  mg/kg/day  (males/females) 
based  on  equivocal  anemia  in  male  dogs 
at  the  1 7. 5-mg/ kg/day  dose  level. 

li.  A  2-year  chronic  feeding/ 
carcinogenicity  study  with  mice  fed 
diets  containing  0.  40.  120.  360,  and 
1.080  ppm  (equivalent  to  0,  6.  18.  54. 
and  162  mg/kg/day)  with  a  systemic 
NOEL  of  120  ppm  (18  mg/kg/day)  based 
on  non-neoplastic  liver  lesions  in  male 
mice  at  the  360  ppm  (54  mg/kg/day) 
dose  level.  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study.  The  maximum  tolerated  dose 
(MTD)  was  not  achieved  in  female  mice. 

iii.  A  2-year  chronic  feeding/ 
carcinogenic  study  with  rats  fed  diets 
containing  0,  2,  6,  and  18  mg/kg/day 
with  a  systemic  NOEL  greater  than  or 
equal  to  18  mg/kg/day  (highest  dose 
tested).  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study.  This  study  was  reviewed 
under  current  guidelines  and  was  found 
to  be  unacceptable  because  the  doses 
used  were  insufficient  to  induce  a  toxic 
response  and  an  MTD  was  not  achieved. 

iv.  A  second  chronic  feeding/ 
carcinogenic  study  with  rats  fed  diets 
containing  0.  360.  and  1,080  ppm 
(equivalent  to  18.2/23.0,  and  55.9/71.8 
mg/kg/day  (males/females).  The  dose 
levels  were  too  low  to  elicit  a  toxic 
response  in  the  test  animals  and  failed 
to  achieve  an  MTD  or  define  a  lowest 
effect  level  (LEL).  Slight  decreases  in 
body  weight  in  rats  at  the  1 .080-ppm 
dose  level,  although  not  biologically 
significant,  support  a  free-standing  no- 
observed-adverse-effect-level  (NOAEL) 
of  1.080  ppm  (55.9/71.8  mg/kg/day 
(males/females)).  There  were  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study 

v  A  developmental  toxicity  study  in 
rats  fed  dosages  of  0,  50,  180,"  650,  and 
1.000  mg/kg/day  with  a  maternal 
NOAEL  of  180  mg/kg/day  and  a 
maternal  LEL  of  650  mg/kg/day 
(irregular  gait,  decreased  activity, 
excessive  salivation,  and  anogenital 
staining);  and  a  developmental  NOAEL 
of  180  mg/kg/day  and  a  developmental 
LEL  of  650  mg/kg/day  (21  to  22  percent 
decrease  in  fetal  weights,  filamentous 
tail,  and  lack  of  tail  due  to  the  absence 
of  sacral  and/or  caudal  vertebrae,  and 
delayed  ossification  in  the  hyoids. 
vertebral  centrum  and/or  transverse 
processes,  stemebrae  and/or 
metatarsals,  and  pubes). 

vi.  A  developmental  toxicity  study  in 
rabbits  fed  doses  of  0.  80.  16o!  320.  and 
400  mg/kg/day  with  a  maternal  NOEL  of 
320  mg/kg/day  and  a  maternal  LOEL  of 
400  mg/kg/day  (37  percent  reduction  in 
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body  weight  gain  without  significant 
differences  in  group  mean  body  weights 
and  decreased  food  consumption  during 
dosing);  and  a  developmental  NOEL 
greater  than  400  mg/kg/day  (highest 
dose  tested). 

vii.  A  2-generation  reproduction 
study  with  rats  fed  diets  containing  0. 
150.  600,  and  3,000  ppm  (approximately 
0.  7.5,  30,  and  150  mg/kg/day)  with  no 
reproductive  effects  observed  under  the 
conditions  of  the  study. 

viii.  Mutagenicity  studies  including: 
Ames  assays  were  negative  for  gene 
mutation  in  Salmonella  typhimurium 
strains  TA98.  TAIOO.  TA1535,  and 
TA1537,  with  and  without  metabolic 
activity;  a  Chinese  hamster  bone 
marrow  cytogenetic  assay  was  negative 
for  structural  chromosomal  aberrations 
at  doses  up  to  5,000  mg/kg  in  Chinese 
hamster  bone  marrow  cells  in  vivo;  and 
recombinant  assays  and  forward 
mutations  tests  in  Bacillus  subtilis. 
Escherichia  coli,  and  S.  typhimurium 
were  all  negative  for  genotoxic  effects  at 
concentrations  of  greater  than  or  equal 
to  100  percent. 

ix.  Li  a  rat  metabolism  study, 
excretion  was  extremely  .tipid  and 
tissue  accumulation  was  negligible. 

2.  Chronic  toxicity  Based  on  the 
available  chronic  toxicity  data.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
sethoxydim  at  0.09  milligrams  (mg)/ 
kilogram  (kg)  bw/day.  The  RfD  for 
sethoxydim  is  based  on  a  1-year  feeding 
study  in  dogs  with  a  threshold  no- 
observed  effect  level  (NOEL)  of  8.86  mg/ 
kg/day  and  an  uncertainty  factor  of  100. 

3.  Acute  toxicity.  Based  on  the 
available  acute  toxicity  data, 
sethoxydim  does  not  pose  any  acute 
dietary  risks.  Several  acute  toxicology 
studies  place  technical  sethoxydim  in 
acute  toxicity  category  IV  for  primary 
eye  and  dermal  irritation  and  acute 
toxicity  category  III  for  acute  oral, 
dermal,  and  inhalation.  The  dermal 
sensitization-guinea  pig  study  was 
waived  because  no  sensitization  was 
seen  in  guinea  pigs  dosed  with  the  end- 
use  product  Poast  (18  percent  active 
ingredient). 

4.  Carcinogenicity.  These  tolerances 
were  established  as  time-limited 
tolerances  since  an  acceptable 
carcinogenicity  study  is  needed  in  one 
rodent  species.  A  repeat  chronic 
feeding/carcinogenicity  study  in  rats 
was  submitted  to  EPA  in  November  of 
1995  and  is  awaiting  review.  The 
Agency  will  reassess  sethoxydim 
tolerances  based  on  the  outcome  of  the 
rat  chronic  feeding/carcinogenicity 
study  and,  if  appropriate,  will  establish 
permanent  tolerances  for  asparagus, 
carrot,  cranberry,  endive,  peppermint 
and  spearmint.  In  the  interim,  there  is 


little  risk  from  the  proposed  time 
extension  for  these  uses  of  sethoxydim, 
since  available  studies  in  rats  and  mice 
indicate  no  carcinogenic  effects,  there 
are  adequate  data  to  establish  a  RfD, 
existing  tolerances  (including  these 
time-limited  tolerances)  do  not  exceed 
the  RfD,  and  the  tolerances  for 
asparagus,  carrot,  cranberry',  endive,  and 
mint  utilize  less  than  1  percent  of  the 
Reference  Dose.  Thus  a  canoer  risk 
assessment  is  not  necessar)'. 

B.  Aggregate  Exposure 

For  purposes  of  assessing  the 
potential  dietary'  exposure,  BASF  has 
estimated  aggregate  exposure  based  on 
the  Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  the 
tolerances  of  sethoxydim  on:  asparagus 
at  4.0  ppm.  carrot  at  1.0  ppm,  cranberry 
and  endive  at  2.0  ppm,  and  peppermint 
and  spearmint  at  30.0  ppm.  (The  TMRC 
is  a  "worst  case"  estimate  of  dietary 
exposure  since  it  is  assumed  that  100. 
percent  of  all  crops  for  which  tolerances 
are  established  are  treated  and  that 
pesticide  residues  are  at  the  tolerance 
levels.)  The  TMRC  firom  existing 
tolerances  for  the  overall  U.S. 
population  is  estimated  at  0.0311961 
mg/kg  bw/day,  or  3Fi  percent  of  the  RfD. 
Dietary  exposure  to  residues  of 
sethoxydim  in  or  on  asparagus,  carrot, 
cranberry,  endive  and  mint  increases 
the  TMRC  by  0.000701  mg/kg  bw/day 
and  accounts  for  less  than  1  percent  of 
the  RfD  for  the  overall  U.S.  population. 
EPA  estimates  indicate  that  dietary 
exposures  will  not  exceed  the  RfD  for 
any  population  subgroup  for  which  EPA 
has  data  [See  Proposed  Rule  at  60  FR 
13941,  March  15,  1995).  This  exposure 
assessment  relies  on  very  conservative 
assumptions — 100  percent  of  crops  will 
contain  sethoxydim  residues  and  those 
residues  would  be  at  the  level  of  the 
tolerance  which  results  in  an 
overestimate  of  human  exposure. 

Other  potential  sources  of  exposure  of 
the  general  population  to  residues  of 
pesticides  are  residues  in  drinking  water 
and  exposure  from  non-occupational 
sources.  Based  on  the  available  studies 
used  in  EPA's  assessment  of 
environmental  risk.  BASF  does  not 
anticipate  exposure  to  residues  of 
sethoxydim  in  drinking  water.  There  is 
no  established  Maximum  Concentration 
Level  (MCL)  for  residues  of  sethoxydim 
:n  drinking  water  under  the  Safe 
Drinking  Water  Act  (SDWA) 

EPA  has  not  estimated  non- 
occupational exposure  for  sethoxydim. 
Sethoxydim  is  labeled  for  use  by 
homeowners  on  the  following  use  sites: 
flowers,  evergreens,  shrubs,  trees,  fruits, 
vegetables,  ornamental  ground  covers, 
and  liedding  plants.  Hence,  the  potential 


for  non-occupational  exposure  to  the 
general  population  exists.  However, 
these  use  sites  do  not  appreciably 
increase  exposure.  Protective  clothing 
requirements,  including  the  use  of 
gloves,  adequately  protect  homeowners 
when  applying  the  product.  The 
product  may  only  be  applied  through 
hose-end  sprayers  or  tank  sprayers  as  a 
0.14%  solution.  Sethoxydim  is  not  a 
volatile  compound  so  inhalation 
exposure  during  and  after  application 
would  be  negligible.  Dermal  exposure 
would  be  minimal  in  light  of  the 
protective  clothing  and  the  low 
application  rate.  Post-treatment  (re- 
entry) exposure  would  be  negligible  for 
these  use  sites  as  contact  with  treated 
surfaces  would  be  low.  Dietary  risks 
from  treated  food  crops  are  already 
adequately  regulated  by  the  established 
tolerances.  The  additional  uses  endive, 
asparagus  ,  carrots,  cranberries, 
peppermint,  and  spearmint  will  not 
increase  the  non-occupational  exposure 
appreciably,  if  at  all.  Thus,  BASF 
believes  that  the  potential  for  non- 
occupational exposure  to  the  general 
population  is  insignificant. 

BASF  also  considered  the  potential 
for  cumulative  effects  of  sethoxydim 
and  other  substances  that  have  a 
common  mechanism  of  toxicity.  BASF 
is  aware  of  one  other  active  ingredient 
which  is  structurally  similar,  clethodim. 
However.  BASF  believes  that 
consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  at  this 
time.  BASF  does  not  have  any  reliable 
information  to  indicate  that  toxic  effects 
produced  by  sethoxydim  would  be 
cumulative  with  clethodim  or  any  other 
chemical;  thus,  BASF  is  considering 
only  the  potential  risks  of  sethoxydim  in 
its  exposure  assessment. 

C.  Determination  of  Safety  for  U.S. 
Population 

Reference  Dose  (RfD).  Using  the 
conservative  exposure  assumptions 
described  above,  based  on  the 
completeness  and  the  reliability  of  the 
toxicity  data,  EPA  has  estimated  that 
aggregate  exposure  to  sethoxydim  will 
utilize  37  percent  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD.  Therefore,  based  on 
the  completeness  and  reliability  of  the 
toxicity  data,  and  the  conservative 
exposure  assessment,  BASF  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  residues  of  sethoxydim. 
including  all  anticipated  dietary 
exposure  and  all  other  non-occupational 
exposures. 


UMI 


D.  Determination  of  Safety  for  Infants 
and  Children 

1.  Developmental  toxicity. 
Developmental  toxicity  was  observed  in 
a  developmental  toxicity  study  using 
rats  but  was  not  seen  in  a 
developmental  toxicity  studv  using 
rabbits.  A  developmental  NOAEL  of  180 
mg/kg/day  and  developmental  LEL  of 
650  mg/kg/day  were  established  for  the 
rat  study.  Effects  noted  in  the  rat  study 
included  decrease  in  fetal  weights  (21  to 
22  percent),  filamentous  tail,  lack  of  tail 
(due  to  absence  of  sacral  and/or  caudal 
vertebrae),  and  delayed  ossification 
(hyoids,  vertebral  centrum  and/or 
transverse  processes,  stemebrae  and/or 
metatarsals,  and  pubes).  The 
developmental  NOEL  for  the  rabbit 
study  was  greater  than  400  mg/kg/day 
and  was  the  highest  dose  tested.  The 
developmental  effects  observed  in  the 
rat  study  are  believed  to  be  secondary 
effects  resulting  from  maternal  stress. 

2.  Reproductive  toxicity.  A  two- 
generation  reproduction  study  with  rats 
fed  diets  containing  0.  150,  600,  and 
3.000  ppm  (approximately  0.  7.5,  30, 
and  150  mg/kg/day)  produced  no 
reproductive  effects  during  the  course  of 
the  study.  Although  the  dose  levels 
were  insufficient  to  elicit  a  toxic 
response,  the  Agency  has  considered 
this  stujdy  usable  for  regulatory- 
purposes  and  has  established  a  free- 
standing NOEL  of  3,000  ppm 
(approximately  150  mg/kg/day)  (See 
Proposed  Rule  at  60  FR  13941,  March 
15,  1995). 

RFD.  Based  on  the  demonstrated  lack 
of  significant  developmental  or 
reproductive  toxicity  BASF  believes  that 
the  RfD  used  to  assess  safety  to  children 
should  be  the  same  as  that  for  the 
general  population,  0.09  mg/kg/day. 
Using  the  conservative  exposure 
assumptions  described  above,  BASF  has 
concluded  that  the  most  sensitive  child 
population  is  that  of  children  ages  1  to 
6.  BASF  calculates  the  exposure  to  this 
group  to  be  less  than  70  percent  of  the 
RfD  for  all  uses  (including  those 
proposed  in  this  document).  The 
proposed  tolerances  in  endive, 
asparagus,  carrot,  cranberry,  peppermint 
and  spearmint  represent  an  exposure  to 
this  group  of  less  than  1  percent.  Based 
on  the  completeness  and  reliability  of 
the  toxicity  data  and  the  conservative 
exposure  assessment,  BASF  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
residues  of  sethoxydim,  including 
dietary  exposure  and  all  other  non- 
occupational exposures. 

3.  Endocrine  effects.  No  special 
studies  investigating  potential 
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estrogenic  or  endocrine  effects  of 
sethoxydim  have  been  conducted. 
However,  the  standard  battery  of 
required  studies  has  been  completed. 
These  studies  include  an  evaluation  of 
the  potential  effects  on  reproduction 
and  development,  and  an  evaluation  of 
the  pathology  of  the  endocrine  organs 
following  repeated  or  long-term 
exposure.  These  studies  are  generally 
considered  to  be  sufficient  to  detect  any 
endocrine  effects  but  no  such  effects 
were  noted  in  any  of  the  studies. 

IL  Other  Considerations 

There  is  no  reasonable  expectation 
that  secondary'  residues  will  occur  in 
milk,  eggs,  or  meat  of  livestock  and 
poultry-  from  the  proposed  uses  of 
sethoxydim  on  asparagus,  cranberries, 
endive,  and  mint:  there  are  no  livestock 
feed  commodities  associated  with  these 
commodities.  Any  secondary'  residues 
occurring  in  meat,  fat,  meat  byproducts 
and  milk  of  cattle,  goats,  hogs,  horses 
and  sheep  from  the  proposed  use  on 
carrots  will  be  covered  by  existing 
tolerances.  There  are  no  residues 
expected  to  occur  in  poultry  meat,  meat 
byproducts,  fat  or  eggs  since  carrots  are 
not  considered  a  poultry  feed  item. 
There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
sethoxydim  on  asparagus,  carrots, 
cranberry,  endive,  or  mint. 

in.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  number,  (PF-688: 
FRL-5582-6I.  All  written  comments 
filed  in  response  to  this  petition  will  be 
available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above  from  8:30  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  |PF- 
688:  FRL-5582-6]  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBL  is  available  for 
inspection  from  8:30  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 


opp-docket@epamail.ppa.go\ 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
pnnted,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
rulemaking  record  is  the  paper  record 
maintained  at  the  address  in 
■ADDRESSES'  at  the  begmning  of  this 
document. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 

Authority:  21  I!  S  C  346a. 

Dated;  December  31,  1996. 

Stephen  L.  Johnson. 

Director.  RegistraUon  Division,  Office  of 
Pesticide  Programs. 

[FRDoc  97-415  Filed  1-7-97;  8:45  am) 

BILUNG  COOC  666(^-60-^ 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors  Interested  persons  mav 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  23,  1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand. 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

J.  Gib  S.  Nichols,  Helena,  Montana;  to 
acquire  an  additional  6.4  percent,  for  a 
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total  of  28.1  percent,  of  the  voting  shares 
of  Flathead  Holding  Company  of 
Bigfork.  Bigfork,  Montana,  and  thereby 
indirectly  acquire  Flathead  Bank  of 
Bigfork.  Bigfork.  Montana. 

Board  of  Ckivernors  of  the  Federal  Reserve 
System.  lanuarv  2.  1997. 
lennifer  I.  lohnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-367  Filed  1-7-97;  8:45  am] 
BILLMG  COOC  ttlO-OI-F 


Formations  of,  Acquisitions  by,  and 
IMergers  of  Sank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute. 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  3, 
1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  BOK  Financial  Corporation,  Tulsa, 
Oklahoma;  to  acquire  100  percent  of  the 
voting  shares  of  First  TexCorp,  Inc.. 
Dallas.  Texas,  and  thereby  indirectly 
acquire  First  Texas  Bank.  Dallas.  Texas. 

Board  of  Ck)vemors  of  the  Federal  Reserve 
System.  lanuary  2.  1997. 
fennilier  I.  (ohnson, 

Depi'fv  Secretary-  of  the  Board 

IFR  Doc.  97-369  Filed  1-7-97;  8:45  am] 

BILLING  CO0€  6210-01-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  m  Permissible  Nont)anl(ing 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
•'reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices' 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 


identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  23, 1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045: 

1.  The  Bank  of  New  York  Company. 
Inc.,  New  York,  New  York;  to  engage 
through  its  subsidiary,  BNY  Capital 
Markets.  Inc.,  New  York.  New  York,  in 
underwriting  and  dealing  in  debt  and 
equity  securities  of  all  types,  other  than 
shares  of  open-end  investment 
companies.  See  Canadian  Imperial 
Bank  of  Commerce,  76  Fed.  Res.  Bull. 
158  (1990);  /.  P.  Morgan  &■  Co. 
Incorporated.  75  Fed.  Res.  Bull.  192 
(1989),  affd  sub  nom.  Securities 
Industries  Ass'n  v.  Board  of  Governors 
of  the  Federal  fleserve  System.  900  F.2d 
360  (D.C.  Cir.  1990);  and  Citicorp,  73 
Fed.  Res.  Bull.  473  (1987),  aff'd  sub 
nom.  Securities  Industry  Ass'n  v.  Board 
of  Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  Cir.).  cert, 
denied,  486  U.S.  1059  (1988). 

2.  The  Toronto-Dominion  Bank, 
Toronto.  Canada  and  Waterhouse 
Investor  Services.  Inc.,  New  York,  New 
York;  to  acquire  50  percent  of  the  voting 
shares  of  Marketware  International,  Inc., 
and  thereby  engage  in  providing  data 
processing  and  data  transmission 
services,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

3.  Norvi'est  Corporation,  Minneapolis 
Minnesota;  to  acquire  Statewide 
Mortgage  Company,  Birmingham, 
Alabama,  and  thereby  engage  in  the 
purchase,  origination,  and  sale  of 
mortgage  loans  and  related  servicing 
rights,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  2. 1997. 
Jennifier  J.  lohnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-368  Filed  1-7-97;  8:45  am] 

BILUNG  COOE  6210-01-F 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reser\'e 
System. 
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TIME  AND  DATE:  11:00  a.m.,  Mondav. 
January  13,  1997. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments. 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reser\'e  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meetmg. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  [anuary  3.  1997. 
Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  97-458  Filed  1-&-97;  9:49  ami 

BILLING  CODE  «210-01-P 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System  Federal  Register  Citation  of 
Previous  Announcement:  62  FR  408, 
Januarys,  1997 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  10:45  a.m..  Wednesday. 

January  8,  1997. 

CHANGES  IN  THE  MEETING:  Addition  of  the 

following  closed  item(s)  to  the  meeting; 

Guidance  on  international  supervisory 

coordination. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne.  Assistant  to  the 

Board;  (202)  452-3204. 

Dated:  January  3.  1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-459  Filed  l-fr-97;  9:49  am] 

BILLING  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Psrt  J  (Agency  for  Toxic  Substances 
and  Di.s«ase  Registry)  of  the  StatRment 
of  Organization,  Functions,  and 
Delegations  of  Authority  of  the 


Department  of  Health  and  Human 
Ser\'ices  (50  FR  25129-25130,  dated 
June  17,  1985,  as  amended  most 
recently  at  61  FR  9710,  dated  March  11, 
1996)  is  amended  to  reflect  the 
following  organizational  changes  within 
the  Division  of  Health  Education  (DHE). 
Agency  for  Toxic  Substances  and 
Disease  Registry'  (ATSDR);  (1)  Retifle  the 
Division  of  Health  Education  to  the 
Division  of  Health  Education  and 
Promotion;  (2)  revise  the  functional 
statement  for  DHE;  and  (3j  establish  a 
substructure  within  the  Division. 

Delete  the  title  and  functional 
statement  for  the  Division  of  Health 
Education  (JB7)  and  insert  the 
following: 

Division  of  Health  Education  and 
Promotion  IJB7).  (1)  Develops  and 
implements  strategies  and  programs  to 
educate  individuals,  communities 
(including  underserved  and  minority), 
and  health  care  providers  about  the 
health  effects  of  hazardous  substances 
in  the  environment:  (2)  in  collaboration 
with  other  ATSDR  programs,  evaluates 
the  outcome  and  impact  of  public  health 
activities  in  communities  affected  or 
potentially  affected  by  hazardous  wastes 
sites  or  releases;  (3)  develops,  delivers, 
and  evaluates  health  messages  and 
materials  to  increase  public  awareness, 
promote  the  adoption  of  healthy 
behaviors,  and  improve  the  quality  of 
life  in  communities  exposed  to 
hazardous  substances  in  the 
environment;  (4)  works  with  Federal, 
state,  tribal  governments,  and  local 
health  entities  to  develop,  implement, 
or  facilitate  health  promotion  strategies, 
based  on  the  scientific  findings 
developed  through  ATSDR  programs, 
for  communities  at  risk,  and  particularly 
susceptible  populations  (e.g.,  women, 
children,  minorities,  and  undersened 
populations)  at  risk  or  exposure  to 
hazardous  substances  in  the 
environment;  (5)  provides  the  agency's 
leadership  in  developing  and 
implementing  education,  training,  and 
evaluation  programs  developed  by 
national  health  organizations;  (6) 
conducts  activities  that  involve  affected 
communities  in  the  development  and 
implementation  of  public  health 
strategies  that  address  the  health  impact 
of  hazardous  substances  in  their 
environment;  (7)  develops  and 
disseminates  health  education  materials 
to  meet  the  environmental  health 
infoYmation  needs  of  communities  and 
health  professionals;  (8)  conducts 
quahtative  and  quantitative  research  of 
strategies  for  site-specific  health 
education,  promotion,  and  health  risk 
communication. 

Office  of  the  Director  (fB71).  (1)  Plans, 
directs,  coordinates,  evaluates,  and 


manages  the  operations  of  the  Division 
of  Health  Education  and  Promotion;  (2) 
develops  goals  and  objectives  and 
provides  leadership,  formulates  policy, 
and  provides  guidance  in  program 
planning  and  development;  (3)  provides 
program  management,  administrative 
and  logistical  support  services  for  the 
division;  (4)  coordinates  division 
activities  with  other  components  of 
ATSDR,  other  Federal,  .state,  and  local 
agencies,  community  groups,  national 
associations,  and  nonprofit 
organizations;  (5)  oversees  a  qualitv 
assurance  and  training  program  for  the 
division's  activities. 

Communication  and  Research  Branch 
(IB72J.  (1)  Develops  and  disseminates 
innovative  communications  methods 
and  materials  to  enhance  site-specific 
public  health  and  diverse  populations 
(e.g.,  women,  children,  minorities,  and 
underserved  populations)  at  risk  of 
exposure  to  hazardous  substances  in  the 
environment;  (2)  conducts  qualitative 
and  quantitative  research  to  develop 
model  standards  for  defining  site- 
specific  health  risk  communication 
objectives  and  to  measure  performance 
and  outcomes:  (.T)  coordinates  the 
division's  site-specific  applied  research 
program. 

Health  Education  Branch  l[B73j.  (1) 
Plans,  directs,  coordinates,  evaluates, 
and  provides  leadership  in 
environmental  health  education:  12J 
develops  effective  health  education 
tools  and  applies  these  tools  through 
continuing  education,  curriculum 
development,  and  advances  in 
information  technology;  (3)  provides 
environmental  health  education 
expertise,  resources,  and  training  to 
public  health  partners  and 
communities;  (4)  plans,  implenienls. 
and  evaluates  community  involvement 
strategies  to  advance  health  education, 
promotion,  and  health  risk 
communication  among  populations 
(e.g.,  women,  children,  minorities,  and 
underserved  populations)  at  risk  of 
exposure  to  hazardous  substances  in  the 
environment:  (5)  conducts  qualitative 
and  quantitative  research  of  strategies 
for  site-specific  health  education. 

Health  Promotion  Branch  iJB74i  (1) 
Plans,  coordinates,  evaluates,  and 
manages  the  health  promotion, 
evaluation,  and  quality  a.ssurance 
activities  of  the  division  and  provides 
support  and  technical  advice  to  the 
evaluation  and  assurance  activities  of 
ATSDR:  (2)  develops  strategies  and 
implements  methods  for  evaluating  the 
outcome  and  impact  of  public  health 
activities  undertaken  b\  ATSDR  :n 
communities  exposed  to  hazardous 
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waste  sites  and  releases;  (3)  collaborates 
with  Federal,  state,  tribal  governments, 
and  local  health  entities  to  develop, 
implement,  or  coordinate  public  health 
promotion  actions  based  on  the 
scientific  findings  developed  through 
ATSDR  programs  for  communities  (e.g., 
children,  women,  minorities  and 
underserved  populations)  at  risk  of 
e.xposure  to  hazardous  substances  in  the 
environment;  (4)  based  on  scientific 
findings  developed  through  ATSDR 
programs,  collaborates  with  individuals, 
communities,  and  medical  and  public 
health  entities  to  promote 
implementation  of  public  heaith  actions 
to  prevent  or  mitigate  health  impacts 
from  hazardous  waste  sites  and  releases; 
(5)  provides  the  agency's  leadership  in 
developing  and  implementing 
education,  training,  and  evaluation 
programs  developed  bv  national  health 
organizations;  (6)  coordinates  the 
division's  management  information 
system;  (7)  conducts  qualitative  and 
quantitative  research  to  develop 
innovative  public  health  practice 
strategies  to  identif>  and  address 
emerging  public  health  issues  associated 
with  hazardous  substances  from  waste 
sites  or  unplanned  releases 

Dated;  December  23   1996. 
David  Satcher, 

Administrator.  Agency  for  Toxic  Substances 
and  Disease  Registry. 

IFR  Doc.  97^05  Filed  1-7-97;  8:45  am] 

BILUNG  COOE  4160-7IMI 


Centers  for  Disease  Control  and 
Prevention 

National  Vaccine  Advisory  Committee 
(NVAC),  Subcommittee  on  Vaccine 
Safety,  Suticommittee  on  Immunization 
Coverage,  Subcommittee  on  Future 
Vaccines,  and  the  Advisory 
Commission  on  Childhood  Vaccines 
(ACCV),  Subcommittee  on  Vaccine 
Safety:  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-^63),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meetings. 

Name.  National  Vaccine  Advisory 
Committee  (NVAC). 

Times  and  Dates:  9  a.m  -2  p.m.. 
lanuary  13.  1997;  8:30  am  -12:45  p.m., 
januarv-  14,  1997. 

Place:  Hubert  H.  Humphrey  Building, 
Room  503A,  200  Independence  Avenue, 
SW,  Washington.  DC  20201 

Status  Open  to  the  public,  limited 
onl\  by  the  space  available 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 


procediu-es  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  should 
plan  to  arrive  at  the  building  each  day 
either  between  8  and  8:30  a.m.  or  12:30 
and  1  p.m.  so  they  can  be  escorted  to  the 
meeting.  Entrance  to  the  meeting  at 
other  times  during  the  day  cannot  be 
assured. 

Purpose:  The  Committee  shall  advise 
and  make  recommendations  to  the 
Director  of  the  National  Vaccine 
Program  on  matters  related  to  the 
Program  responsibilities. 

Matters  To  Be  Discussed:  Agenda 
items  include:  A  discussion  of  the 
National  Vaccine  Program  Office 
highlights;  managed  care  and  Medicaid: 
ensuring  optimal  childhood 
immunization;  managed  care  and 
immunization:  American  Association  of 
Health  Plan  vaccine  promotion 
activities;  implementation  of  new 
recommendations  for  polio 
immunization;  Public  Broadcasting 
System's  Nova  Tape:  Deadly  Deception; 
report  of  meeting  on  case  studies  in 
vaccine  research  and  developments 
from  the  Cold  Spring  Harbor  meeting; 
adult  immunization.  Department  of 
Health  and  Human  Services  Work 
Group;  role  of  non-traditional  providers 
for  adult  immunization:  pandemic 
influenza  preparedness  plan;  update  on 
personal  responsibility  concept  paper 
and  leverage  paper  from  the 
Subcommittee  on  Immunization 
Coverage;  report  from  NVAC's 
Subcommittee  on  Vaccine  Safetv;  status 
of  the  National  Vaccine  Plan. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Name:  NVAC  Subcommittee  on 
Vaccine  Safety  and  the  ACCV 
Subcommittee  on  Vaccine  Safety. 

Time  and  Date:  2  p.m. -5  p.m.. 
January  13.  1997. 

Place:  Hubert  H  Humphrey  Building. 
Room  425A,  200  Independence  Avenue. 
SW,  Washington,  DC  20201. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  This  joint  NVAC/ ACCV 
subcommittee  will  review  issues 
relevant  to  vaccine  safety  and  adverse 
reactions  to  vaccines. 

Matter  to  be  Dicussed:  The 
Subcommittee  will  discuss  an  update  on 
the  recommendations  of  the  Task  Force 
on  Safer  Childhood  Vaccines;  update  on 
HHS/CDC'  response  to  funding  on  active 
surveillance;  update  on  vaccine  risk 
communication;  and  clarification  of 
mouse  toxicity  test. 

Name:  NV.AC  Subcommittee  on 
Immunization  Coverage. 

Time  and  Date:  2  p.m. -5  p.m., 
January  13.  1997 


Place:  Hubert  H.  Humphrey  Building, 
Room  423A.  200  Independence  Avenue, 
SW,  Washington,  DC  20201. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  Tnis  subcommittee  will 
identify  and  propose  solutions  that 
provide  a  multifaceted  and  holistic 
approach  to  reducing  barriers  that  result 
in  low  immunization  coverage  for     ' 
children. 

Matters  to  be  Discussed:  The 
Subcommitt.ie  will  discuss  the  forum  on 
assessment  and  related  immunization 
issues;  the  outline  for  the 
Subcommittee's  report;  and  the 
assessment  of  immunization  coverage 

Name:  N'VAC  Subcommittee  on 
Future  Vaccines. 

Time  and  Date:  2  p.m.-5  p.m., 
January  13.  1997. 

Place:  Hubert  H.  Humphrey  Building. 
Room  405A.  200  Independence  Avenue, 
SW,  Washington,  DC  20201. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  This  subcommittee  will 
develop  policy  options  and  guide  the 
National  Vaccine  Program  activities 
which  will  lead  to  accelerated 
development,  licensure,  and  best  use  of 
new  vaccines  in  the  simplest  possible 
immunization  schedules. 

Matters  to  be  Discussed:  The 
Subcommittee  will  discuss  an  update  on 
vaccine  procurement  strategies  and  case 
studies  in  vaccine  development.  This 
notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Felecia  D.  Pearson,  Committee 
Management  Specialist,  National 
Vaccine  Program  Office,  CDC.  1600 
CUfton  Road,  NE,  M/S  D50,  Atlanta, 
Georgia  30333.  telephone  404/639- 
7250. 

Dated:  January  3.  1997. 
)oseph  E.  Salter, 

Acting  Director.  Management  Analysis  and 
Senices  Office  Centers  for  Disease  Control 
and  Prevention  ICDCl 

[PR  Doc.  97^61  Filed  1-6-97;  11:53  am) 

BILUNG  CODE  41S3-18-P 


Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

hi  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
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Health  Resources  and  Services 
Administration  (HRSA)  will  publish 
periodic  simimaries  of  proposed 
projects  being  developed  for  submission 
to  0MB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  draft  instruments,  call  the 
HRSA  Reports  Clearance  Officer  on 
(301)443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  wavs  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Projects 

1.  Loan  Information  System  Records 
for  the  DHHS  and  DHUD  Hospital 
Mortgage  Insurance,  Guarantee,  and 
Direct  Loan  Programs  (0MB  No.  0915- 
0174) — Extension,  no  change — The 
Division  of  Facihties  Loans  within  the 
Health  Resources  and  Services 
Administration  monitors  outstanding 
direct  and  guaranteed  loans  made  under 
Section  621  of  Title  VI  and  Section  1601 
of  Title  XVI  of  the  PubUc  Health  Service 
Act,  as  well  as  loans  insured  under  the 
Section  242  Hospital  Mortgage 
Insurance  Program  of  the  Fair  Housing 
Act.  These  programs  were  designed  to 


Form 


Hospital  Facility  Data  Atjstract 


No.  of  respondents 


aid  construction  and  modernization  of 
health  care  facihties  by  increasing  the 
access  of  facihties  to  capita!  through  the 
assumption  of  the  mortgage  credit  risk 
by  the  Federal  Govermnent. 

Operating  statistics  and  financial 
information  are  collected  annually  from 
hospitals  with  mortgages  that  are 
insured  under  these  programs.  The 
information  is  used  to  monitor  the 
financial  stability  of  the  hospitals  to 
protect  the  Federal  investment  \n  these 
facilities.  The  form  used  for  the  data 
collection  is  the  Hospital  Facility  Data 
Abstract.  No  changes  in  the  form  are 
proposed.  Because  of  the  relatively 
small  level  of  effort  associated  with 
submittmg  this  report,  there  are  no 
plans  to  develop  a  system  for  electronic 
transmission  of  the  data.  The  estimate  of 
annual  burden  hours  is  as  follows; 


Responses 
per  re- 
spondent 


Hours  per 
response 


Total  hour 
burden 


250  hospitals 


1 

1  '  1  hour  250  hours 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  Januar>'  2.  1997. 

).  Henry  Monies, 

Director,  Office  of  Policy  and  Information 
Coordination. 

|FR  Doc.  97-424  Fileci  1-7-97;  8:45  am] 

BIUJNG  COOE  41tO-1S-P 


National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request;  Pilot  Research  for 
Epidemiologic  Studies  of  Migrant  and 
Seasonal  Farmworkers 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Cancer  Institute  (NCI),  the  National 


Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  October  24,  1996,  page 
55159.  and  allowed  60  days  for  pubfic 
comment.  No  pubUc  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  any  information  collection 
that  has  been  extended,  revised,  or 
implemented  after  October  1.  1995. 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Proposed  Coliection 

Title:  Pilot  Research  for 
Epidemiologic  Studies  of  Migrant  and 
Seasonal  Farmworkers  Type  of 
Information  Collection  Request:  New. 


Need  and  Use  of  Information  Collection: 
A  pilot  study  will  be  conducted  to 
evaluate  the  ability  to  trace  farmworkers 
over  extended  periods  of  time,  to 
determine  cancer  diagnosis  and 
treatment  patterns  among  migrant  and 
seasonal  farmworkers,  and  to  assess  the 
reliability  of  farm  work  histories  from 
farmworkers  and  from  their  spouses. 
The  information  will  be  used  by  the  NCI 
to  identif)'  the  most  appropriate  studv 
design,  case  ascertainment  procedures, 
and  exposure  assessment  methods  for  a 
full-scale  epidemiologic  study  of  cancer 
among  migrant  and  seasonal 
farmworkers.  Determining  the  feasibility 
of  using  automated  data  collection 
techniques  to  obtain  occupational 
histories  from  farmworkers  will  be  part 
of  this  project.  Frequency  of  Response: 
One-time  study.  Affected  public: 
Individuals  or  households   T\'pe  of 
Respondents:  Farmworkers  and 
relatives  The  annual  reporting  burden 
is  as  follows: 


Type  of  respondents 


Estimated  No. 
of  respondents 


Estimated  No. 
of  responses 
per  respond- 
ent 


Average  bur- 
den hours  per 
response 


-4- 


Estimated  total 

annual  burden 

hours  re- 

Quested 


Farmworkers 

Farmworkers  with  family  history  of  cancer 

Farmworkers'  relatives  with  cancer 

Farmworkers  and  spouses  

Farmworker  Opportunity  Program  Clients  , 
Total  


78 

1.0 

.333 

26 

67 

1.0 

.167 

11 

33 

1.0 

.333 

1  • 

53 

1.2 

1.000 

64 

13.333 

1.0 

.167 

2??? 

2.334 
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There  are  no  Capital  Costs.  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
pubhc  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 
(t)  Whether  the  proposed  collection  or 
information  is  necessan'  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utiHty; 
(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic. 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  Shelia  Hoar 
Zahm.  Project  Officer.  National  Cancer 
Institute,  Executive  Plaza  North.  Room 
418.  Rockville.  MD  20892-7364.  or  call 
non-toll-free  number  (301)  496-9093,  or 
FAX  your  request  to  (301)  402-1819.  or 
E-mail  your  request,  including  your 
address,  to  ZahmS@epndce.nci.nih.gov. 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  February  7.  1997. 

Dated:  December  6.  1996, 
Nancy  L.  Bliss, 

0MB  Project  Clearance  Liaison 

IFR  Doc.  97-334  Filed  1-7-97;  8:45  am) 

BILLMO  CODE  4140-01-M 


National  Institutes  Of  Health 

National  Eye  Institute;  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases: 
Licensing  Opportunity  and/or 
Opportunity  for  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  for  the  Use  of  Antiflammins 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  HHS 
ACTION:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  is  seeking  licensees  and/or 
CRADA  partners  for  the  further 
development  and  commercialization  of 
its  patent  portfolio  for  antiflammins. 


The  inventions  claimed  in  U.S.  Patent 
No.  5.266,562  issued  30  Nov  1993, 
"Anti-Inflammatory  Agents,"  are 
available  for  either  exclusive  or  non- 
exclusive licensing  (in  accordance  with 
35  U.S.C.  207  and  37  CFR  Part  404)  and/ 
or  further  development  under  one  or 
more  CRADAs  in  several  clinically 
important  applications  as  described 
below  in  the  Supplementary 
Information. 

To  speed  the  research,  development 
and  commercialization  of  this  new  class 
of  drugs,  the  National  Institutes  of 
Health  is  seeking  one  or  more  license 
agreements  and/or  CRADAs  with 
pharmaceutical  or  biotechnology 
companies  in  accordance  with  the 
regulations  governing  the  transfer  of 
Government-developed  agents  Any 
proposal  to  use  antiflammins  in  the 
treatment  of  inflammatory  disease 
processes  will  be  considered. 
ADDRESSES:  CRADA  proposals  and 
questions  about  this  opportunity  should 
be  addressed  to:  Ms.  Sue  Patow,  Office 
of  Technology  Transfer,  National  Heart, 
Lung,  and  Blood  Institute.  Building  31, 
Room  1B30.  Bethesda.  MD  20892  (301/ 
402-5579).  CRADA  proposals  must  be 
received  by  the  date  specified  below. 

Licensing  proposals  and  questions 
about  this  opportunity  should  be 
addressed  to:  Ms.  Carol  Lavrich,  Office 
of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Rockville.  MD  20852  (301/ 
496-7735  ext.  287).  Respondees 
interested  in  licensing  the  invention 
will  be  required  to  submit  an 
Application  for  License  to  Public  Health 
Service  Inventions.  Respondees 
interested  in  submitting  a  CRADA 
proposal  should  be  aware  that  it  may  be 
necessary  to  secure  a  license  to  the 
above  patent  rights  in  order  to 
commerciahze  products  arising  from  a 
CRADA  agreement. 
DATES:  There  is  no  deadline  by  which 
license  applications  must  be  received. 
CRADA  proposals  must  be  received  on 
or  before  April  8,  1997 
SUPPLEMENTARY  INFORMATION: 
Antiflammins  are  biologically  active 
synthetic  oligopeptides,  derived  from 
the  sequence  similarity  between  lipo- 
cortin-1  and  uteroglobin,  an  anti- 
flammatory  protein.  These  peptides 
have  antiphospholipase  At  and 
immunomodulatory  properties.  Because 
of  the  great  therapeutic  potential  of 
specific  and  potent  antiflammin  drugs 
that  may  be  developed,  scientists  in 
several  Institutes  at  the  National 
Institutes  of  Health  are  examining  the 
use  of  antiflammins  in  the  treatment  of 
Health  are  examining  the  use  of 
antiflammins  in  the  treatment  of  a 


variety  of  inflammatory  processes, 
including  acute  anterior  ocular 
inflammation  (uveitis)  and  psoriasis. 

Dr.  Chi-Cho  Chan,  a  clinical 
investigator  at  the  National  Eye  Institute 
(NEI),  has  an  IND  for  the  use  of 
antiflammin  2  in  acute  anterior  uveitis, 
and  seven  patients  have  previously  been 
enrolled  in  a  clinical  trial.  To  date,  no 
toxicity  has  been  observed  in  patients 
treated  with  this  drug.  Dr.  Chan  and  Dr. 
Whitcup  at  the  NEI  are  interested  in 
developing  new  topical  formulations  of 
antiflammins  and  the  initiation  of  multi- 
center  randomized  clinical  trials  of 
antiflammins  for  the  treatment  of 
anterior  uveitis,  post-operative  ocular 
inflammation,  and  allergic 
conjunctivitis. 

Dr.  John  DiGiovanna,  an  investigator 
in  the  National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
(NIAMS).  is  studying  the  use  of 
antiflammins  to  treat  psoriasis,  a 
hyperproliferative  inflammatory  skin 
disease.  Dr.  DiGiovanna  would  like  to 
continue  these  studies  with  a 
collaborator  capable  of  expanding  these 
studies  to  include  other  inflammatory 
skin  diseases  such  as  atopic  and  contact 
dermatitis,  as  well  as  develop  animal 
and  in  vitro  models  to  study  the  effects 
of  antiflammins  on  skin. 

In  addition.  Dr.  Dimitrios  T. 
Boumpas,  also  of  NIAMS,  is  studying 
the  use  of  anti-inflammator>7 
immunosuppressive  compounds  to  treat 
psoriatic  arthritis,  rheumatoid  arthritis, 
and  systemic  lupus  erythematosus.  Dr. 
Boumpas  would  like  to  initiate  studies 
with  a  collaborator  to  investigate  the 
effects  of  antiflammins  in  animal 
models  of  these  diseases  including 
toxicity  studies  and  its  use  and  toxicity 
in  patients  with  autoimmune  rheumatic 
diseases. 

CRADA  aims  include  the  rapid 
publication  of  research  results  and  the 
timely  exploitation  of  commercial 
opportunities.  The  CRADA  partner(s) 
will  enjoy  rights  of  first  negotiation  for 
licensing  Government  rights  to  any 
inventions  arising  under  the  agreement 
and  will  be  expected  to  advance  funds 
payable  upon  signing  the  CRADA  to 
help  defray  Government  expienses  for 
patenting  such  inventions  and  other 
CRADA-related  costs. 

The  role  of  the  NEI  and  NIAMS  in 
these  CRADAs  will  be  as  follows: 

1.  Provide  the  Collaborator(s)  with 
samples  of  the  subject  compounds  for 
pharmaceutical  evaluation. 

2.  Continue  the  detailed 
physicochemical  characterization  of  the 
test  compounds  as  well  as  research  on 
their  mechanism  of  biological  action, 
and  publish  these  results  and  provide 
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all  data  to  the  Collaborator  as  soon  as 
they  become  available. 

3.  Conduct  controlled  clinical  trials  of 
antiflammin  formulations  that  have 
been  determined  to  have  therapeutic 
potential  in  ocular  and  skin 
inflammatory  diseases. 

The  role  of  the  Collaborator(s)  will  be 
to: 

1 .  Perform  an  exhaustive  evaluation  of 
these  compounds  with  respect  to  their 
biological  activities  and  to  develop 
appropriate  vehicles  for  drug  delivery 
for  disease  processes  covered  under  the 
CRADA.  The  Collaborator(s)  will  supplv 
data  to  the  NEI  and/or  NIAMS  in  a 
timely  fashion. 

2.  Synthesize  and  formulate  structural 
variants  of  these  subject  compounds  to 
optimize  desired  effects. 

3.  Expand  the  basic  toxicological  data 
as  needed  in  preparation  for  additional 
clinical  studies. 

4.  Conduct  basic  studies  designed  to 
better  understand  the  potential  for 
antiflammins  in  the  treatment  of 
inflammatory  diseases,  bioavailability 
and  how  to  best  administer  these  agents. 

5.  Support  the  execution  of  clinical 
trials  designed  to  evaluate  efficacy  and 
toxicity.  This  may  include  providing 
pharmaceutical  grade  compound, 
equipment  and  supplies,  and  support 
personnel. 

6.  Provide  new  and  improved 
formulations  in  appropriate  vehicles. 

Selection  criteria  for  choosing  the 
CRADA  partner(s)  will  include  but  not 
be  limited  to: 

1 .  Ability  to  complete  the  quality 
pharmacological  evaluations  required 
according  to  an  appropriate  timetable  to 
be  outlined  in  the  Collaborators 
proposal.  The  target  commercial 
application  as  well  as  the  strategy  for 
evaluating  the  test  agents'  potential  in 
that  capacity  must  be  clearly  delineated 
therein. 

2.  The  level  of  financial  support  the 
Collaborator  will  supply  for  CRADA- 
related  Government  activities. 

3.  A  willingness  to  cooperate  with  the 
NEI  and  NIAMS  in  pubhcation  of 
research  results. 

4.  An  agreement  to  be  bovnd  by  the 
DHHS  rules  involving  hum^n  subjects, 
patent  rights,  ethical  treatment  of 
animals,  and  randomized  clinical  trials. 

5.  Agreement  with  provisions  for 
equitable  distribution  of  patent  rights  to 
any  inventions  developed  under  the 
CRADA(s).  Generally,  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with  (1)  an  irrevocable, 
non-exclusive,  royalty-free  license  to  the 
Government  (when  a  company 
employee  is  the  sole  inventor)  or  (2)  an 
option  to  negotiate  an  exclusive  or  non- 


exclusive Ucense  to  the  company  on 
terms  that  are  appropriate  (when  the 
Government  employee  is  the  sole 
inventor). 

Dated:  December  23.  1996. 

Barbara  M.  McGarey, 

Deputy- Director,  Office  of  Technology 
Transfer. 

(FR  Doc.  97-333  Filed  1-7-97;  8:45  am] 
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National  Institutes  of  Health 

National  Center  for  Research 
Resources:  Licensing  Opportunity 
and/or  Opportunity  for  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  for  the  Development  of 
Technologies  and  Applications  for 
Spatial  and  Temporal  Control  of  Gene 
Expression  Using  a  l-ieat  Shock 
Protein  Promoter  in  Combination  With 
Local  Heat 

AGENCY:  National  histitutes  of  Health. 
PHS,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  National  Center  for 
Research  Resources  (NCRR)  and 
collaborating  institutes  of  the  NIH  are 
seeking  CRADA  partners  and/or 
licensees  for  the  development  of 
different  technologies  and  applications 
to  provide  a  safe  and  efficient 
introduction  of  exogenous  genes  under 
the  control  of  a  heat-sensitive  promoter 
and  to  assess  the  efficacy  of  spatial  and 
temporal  control  of  gene  expression 
using  MRI  guided  FUS.  This  project  is 
with  the  In  Vivo  NMR  Research  Center. 
NCRR,  in  a  collaborative  study  with  the 
National  Institute  on  Aging,  the 
National  Heart  Lung  and  Blood 
Institute,  and  the  National  Institute  of 
Dental  Research  of  the  National 
Institutes  of  Health,  Bethesda,  Maryland 

The  NCRR  has  applied  for  patents 
claiming  this  core  technology.  Non- 
exclusive and/or  exclusive  licenses  for 
these  patents  covering  core  aspects  of 
this  project  are  available  (in  accordance 
with  35  U.S.C.  207  and  37  CFR  Part  404) 
to  interested  parties. 
DATES:  There  is  no  deadline  by  which 
hcense  apphcations  or  CRADA 
proposals  must  be  received. 
ADDRESSES:  CRADA  capabihty 
statements/proposals  and  questions 
about  this  opportunity  should  be 
addressed  to  Mr.  Tom  Ingalls, 
Technology  Transfer  Speciahst,  NCRR, 
Bldg.  12A/'Room  4057.  Bethesda. 
Maryland  20892-2490;  Phone:  301/496- 
6235. 

Licensing  applications  and  licensing 
inquiries  regarding  this  technology 
should  be  addressed  to  Mr.  Larrv 


Tiffany.  Office  of  Technology  Transfer, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804; 
Phone:  301/496-7735,  ext.  206;  Fax: 
301/402-0220. 

Information  on  the  patent  and  patent 
applications  and  pertinent  information 
not  yet  publicly  described  can  be 
obtained  under  a  Confidential 
Disclosure  Agreement.  Respondees 
interested  in  licensmg  the  invention(s) 
will  be  required  to  submit  an 
Application  for  License  to  Pubhc  Health 
Service  Inventions.  Respondees 
interested  in  submitting  a  CRADA 
proposal  should  be  aware  that  it  mav  be 
necessary  to  secure  a  license  to  the 
above  patent  rights  in  order  to 
commercialize  products  arising  from  a 
CR.\DA  agreement. 

SUPPLEMENTARY  INFORMATION:  In  many 
instances,  it  is  desirable  to  express 
exogenous  genes  only  in  certain  tissues, 
and/or  at  vmII  at  certain  times,  and/or 
only  to  a  certain  degree.  However, 
current  gene  transfer  and  exogenous 
gene  expression  protocols  do  not 
provide  adequate  means  of 
simultaneously  controlling  which  cells 
in  a  heterogeneous  population  are 
transformed  and  when,  where,  and  to 
what  degree  the  transferred  genes  are 
expressed.  Here,  we  seek  to  accomplish 
the  spatial  and  local  control  of 
expression  of  exogenous  genes  using  a 
heat-inducible  promoter  (such  as  the 
inducible  hsp70  promoter)  in 
combination  with  local  heat,  preferably 
provided  by  Magnetic  Resonance 
Imaging  (MRl)  guided  Focused 
Ultrasound  (FUS). 

The  goals  of  this  project  are  to  use  the 
respective  strengths  of  both  parties  to 
achieve  one  or  more  of  the  following; 

1.  Evaluate  the  feasibility  and  safety 
of  gene  therapy  utilizing  a  range  of 
suitable  vectors  as  a  treatment  approach 
to  carry  out  a  systemic  gene  transfer  in 
which  the  therapeutic  gene  is  under  the 
control  of  a  heat-sensitive  promoter 
showing  negligible  constitutive 
expression  at  normal  body  temperature. 

2.  Evaluate  the  feasibihty  of 
controlling  the  local  and  temporal 
induction  of  gene  expression 
(pharmacoltinetics)  using  local  heat 
provided  by  Magnetic  Resonance 
Imaging  guided  Focused  Ultrasound. 

3.  Develop  and  evaluate  gene  therapy 
products  for  use  in  experimental  animal 
models  and  for  human  use  based  on  the 
above  control  of  expression. 

It  is  anticipated  that  the  commercial 
collaborator(s)  will  participate  in 
ongoing  studies  on  one  or  more  of  the 
research  projects  involving: 

1 .  The  transfer  of  genes  for  various 
lymphokines  into  experimental  animal 
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models  based  on  an  adenovirus  vector 
or  other  vectors.  It  is  highly  desirable 
that  the  collaborator  have  the  resources 
to  provide  new  effective  vectors  for  gene 
transfer. 

2.  The  modulation  of  the  inducibility 
of  the  heat-sensitive  promoter  using 
appropriate  modifications  of  the 
promoter  and  by  using  anti- 
inflammatory or  other  drugs. 

3.  Dosage  and  to.xicity  of  local 
production  of  lymphokines  applied  to 
cancer  and  other  diseases. 

4.  Initial  applications  in  the  field  of 
anticancer  therapy,  immunomodulatory 
gene  products  and  angiogenesis. 

The  collaborator  may  also  be  expected 
to  contribute  financial  support  under 
this  CRADA  for  supplies  and  personnel 
to  support  these  projects. 

Dated.  December  19,  1996. 
Bartiara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 

Transfer 

IFR  Doc.  97-3.35  Filed  1-7-97;  8:45  am] 

BILUNG  CODE  4140-01-M 


Govemment-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 

HHS. 

ACTION:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  US. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U,S,  companies  and  may 
also  be  available  for  licen.sing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  US,  patent  applications 
and  issued  patents  listed  below  may  be 
obtained  by  contacting  the  indicated 
licensing  specialist  at  the  Office  of 
Technology  Transfer.  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  Mary-land  20852- 
3804:  telephone:  301/496^7057:  fax: 
301/402-0220.  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
to  receive  copies  of  the  patent 
applications. 

Chimeric  GAG  Pseudovirions 

GI  Tobin.  MA  Gonda  iSCl] 

OTT  Reference  No  E-105-96/0  filed  16  May 

96 
Licensing  Contact:  Cindy  K.  Fuchs,  JO.,  301/ 

496-7735  ext  232 

This  technology  is  based  upon  a  novel 
method  for  generating  pseudovirions 
containing  HIV  Gag  and  chimeric  Gag- 


Env  fusion  proteins  that  may  be  used  in 
a  prophylactic  vaccine  or  to  boost  the 
immune  response  of  HIV-infected 
individuals.  In  addition  to  the  foregoing 
method,  the  invention  provides 
recombinant  chimeric  nucleic  acids 
encoding  a  Gag-frameshift  (fs)-fusion 
partner  fusion  protein:  a  pseudovirion 
comprising  a  retroviral  Gag  protein  and 
a  fusion  partner:  an  immunogenic 
composition  comprising  a  pseudovirion: 
and  a  Gag-fs-fusion  partner  fusion 
protein.  Mice  inoculated  with  the 
pseudovirions  developed  c\1otoxic  T 
lymphocyte  responses  specific  to  both 
HIV  Gag  and  Env  epitopes  as  well  as  a 
strong  humoral  response  to  Gag.  The 
method  allows  the  packaging  of  other 
non-viral  proteins  such  as  interleukins, 
interferons,  and  other  cytokines, 
(portfolio:  Infectious  Diseases — 
Vaccines,  viral,  AIDS) 

MHC  Class  II-Restricted  Melanoma 
Antigens  and  Their  Use  in  Therapeutic 
Methods 

SL  Topalian,  SA  Rosenberg,  P  Robbins  (NCI) 
Serial  No.  08/533,895  filed  26  Sep  95 
Licensing  Contact:  Joseph  Contrera,  M,S., 
).D.,  301/496-7056  ext  244 

The  present  invention  relates  to  MHC 
class  Il-restricted  melanoma  antigens 
and  their  use  in  the  treatment  of  human 
cancers.  Cytotoxic  CDS  *  T  cells  have 
been  shown  to  recognize  autologous  and 
MHC  class  I  compatible  allogenic 
melanomas  expressing  shared  tumor- 
associated  antigens.  Several  class  I- 
restricted  melanoma-associated  antigens 
have  been  identified  on  a  molecular 
level.  These  antigens  and  derivative 
class  I-restricted  peptides  8  to  10  amino 
acids  in  length  are  being  developed  as 
clinical  vaccines  to  stimulate  CD8*  T 
cell  responses  against  melanoma.  While 
CD8  *  T  cells  are  important  in  the 
effector  phase  of  the  immune  response, 
the  CD4  *  helper  arm  has  been  shown  to 
mediate  critical  priming  and  effector 
fvmctions  as  well.  T  cell  receptors  on 
CD4  *  T  cells  recognize  a  complex  of 
antigenic  peptide  in  conjunction  with 
MHC  class  II  moie<::ules.  Most  of  these 
antigenic  peptides  are  10-34  amino 
acids  in  length.  Strong  and  lasting 
immunity  depends,  in  part,  on  CD4  *  T 
cell  function.  Therefore,  class  II- 
restricted  melanoma  antigens  may  be 
useful  in  immunotherapeutic 
approaches  to  melanoma. 

The  present  invention  relates  to  MHC 
class  Il-restricted  melanoma  antigens 
recognized  by  CD4  ^  T  cells  and  the 
nucleic  acid  sequences  that  encode 
them.  The  invention  contains  claims  to 
MHC  class  II  immunogenic  peptides  of 
tyrosinase  and  methods  of  producing  an 
immune  response  to  these  peptides. 
This  invention  also  provides  a  method 


for  identifying  additional  class  Il- 
restricted  melanoma  antigens,  (portfolio: 
Cancer — Therapeutics,  vaccines; 
Cancer — Therapeutics, 
immunomodulators  and 
immunostimulants;  Cancer — 
Therapeutics,  biological  response 
modifiers) 

epslS,  Substrate  for  the  Epidermal 
Growth  Factor  Receptor  Kinase 

PP  DiFiore.  F  Fazioli  (NQ) 

Filed  07  Jun  95 

Serial  Nos.  08/480,145  and  08/477,389  (both 

DIV  of  08/095,737,  now  U.S.  Patent 

5,487,979) 
Licensing  Contact:  Susan  Rucker,  J.D..  301/ 

496-7056  ext  245 

These  applications  describe  epsl5,  a 
substrate  for  the  Epidermal  Growth 
Factor  Receptor  (EGFR).  This  substrate 
is  distinct  from  a  previously  identified 
substrate  for  tMl  EGFR  knovra  as  epsB 
(U.S.  Patent  5,378,809).  EGFR  is  a  cell 
surface  receptor,  with  tyrosine  kinase 
activity,  which  as  been  implicated  in 
mitogenesis  via  a  process  known  as 
mitogenic  signal  transduction. 
Substrates  for  the  EGFR,  such  as  epsl5, 
may  be  useful  in  research  on  signal 
transduction  involving  EGFR,  and  as 
diagnostic  or  prognostic  indicators  due 
to  their  ability  to  be  used  in  determining 
the  tyTosine  kinase  activity  of  tissue 
sample.  In  particular,  recent  work  with 
epsl5  fusion  proteins  has  shown  that 
epsl5  may  be  linked  to  myeloid 
leukemia  due  to  its  translocation.  Thus, 
epsl5  may  also  serve  as  a  tumor  marker. 
In  addition  to  the  cDNA,  constructs 
expressing  epsl5,  antibodies  to  epsl5, 
and  methods  for  assaying  epsl5 
(immunological  and  DNA  based)  are 
described,  (portfolio:  Research  Tools 
and  Reagents,  receptors  and  cell  lines; 
Cancer — Research  Reagents) 

T-Cell  Receptors  and  Their  Use  In 
Therapeutic  and  Diagnostic  Methods 

P  Hwu,  M  Nishimura,  SA  Rosenberg  (NCI) 
Serial  No.  08/411,098  filed  27  Mar  95 
Licensing  Contact:  Joseph  Contrera,  M.S., 
J.D.,  301/496-7056  ext  244 

Tumor  infiltrating  lymphocytes  (TIL) 
play  an  important  role  in  tvimor 
regression.  TIL  cells  that  recognize  a 
variety  of  specific  tumor  antigens  have 
been  identified.  This  invention 
embodies  nucleic  acid  and  amino  acid 
sequences  of  T-cell  receptors  which 
recognize  orbind  tumor  antigens.  The 
claims  of  this  invention  relate  to  the  use 
of  these  T-cell  receptors  or 
hematopoietic  stem  cells  engineered  to 
carry  these  receptors  or  chimeric 
receptors  comprised  of  an  antibody 
variable  region  joined  to  the 
cvloplasmic  region  of  CD28  from  a  T- 
cell  for  therapeutic  uses.  This 
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application  addresses  technologies 
which  encompass  the  broad  category  of 
T-cell  receptor  and  chimeric  T-cell 
technologies.  As  such,  it  is  likely  that 
the  technologies  will  have  numerous 
applications  in  the  field  of 
immunotherapy  and  will  potentially  be 
licensable  to  multiple  applicants  for  a 
variety  of  novel  therapeutic  approaches, 
(portfoho:  Gene-Based  Therapies — 
Therapeutics.  deHvery  systems; 
Cancer — Therapeutics, 
immunomodulators  and 
imraunostimulants;  Cancer — 
Therapeutics,  vaccines;  Cancer — 
Therapeutics,  gene  therapy,  genes) 

Process  for  Producing  Monoclonal 
Antibodies  Reactive  With  Human 
Breast  Cancer 

)  Schlom,  D  Colcher.  M  Nuti,  PM  Hand,  FC 

Austin  (NCI) 
Serial  No.  06/330,959  filed  15  Dec  81 
U.S.  Patent  No  4.522.918  issued  11  lune  85 
Licensing  Contact:  Joseph  Contrera.  M.S.. 

J.D.,  301/496-7056  ext  244 

Breast  cancer  is  the  second  leading 
cause  of  cancer  death  among  women, 
having  only  recently  been  surpassed  by 
lung  cancer.  The  incidence  rate  has 
remained  somewhat  steady,  and  is 
currently  about  108  per  100,000.  This 
invention  describes  a  process  to 
produce  antibodies  from  hybridoma 
cultures  for  the  detection,  prognosis, 
and  treatment  of  human  breast  cancer. 
These  eleven  antibodies  are  activated 
only  by  tumor  cells  from  human 
mammarv-  cells  and  not  by  apparently 
normal  human  tissues.  The  isotopes  of 
ten  and  the  antibodies  are  IgG  of  various 
subclasses,  and  one  is  IgM.  The 
antibodies  may  be  useful  in  five  major 
areas  in  the  management  of  human 
breast  cancer:  (1)  The  diagnosis  of 
primary  and  metastatic  breast  tumor 
lesions  by  assay  of  human  body  fluids; 
(2)  the  in-situ  detection,  via  gamma 
scanning,  of  primary  or  metastatic  breast 
tumor  lesions;  (3)  the  treatment  of 
primary  or  metastatic  breast  cancer 
using  one  or  a  combination  of  the 
antibodies  either  alone  or  coupled  with 
toxic  drugs,  compounds,  or  radioactive 
isotopes;  (4)  use  of  the  antibodies  in  the 
staining  of  populations  of  human  cells 
in  tissue  sections  from  tumor  lesions  to 
indicate  the  degree  of  malignancv  of  the 
cell  populations;  and  (5)  the  detection  of 
micro-lesions  containing  only  a  few- 
cells  that  could  not  be  detected  by 
conventional  staining  techniques.  A 
patent  for  this  invention  has  been  issued 
by  the  U.S.  Patent  and  Trademark 
Office,  (portfolio:  Cancer — Diagnostics, 
in  vitro.  MAb  based;  Cancer — Research 
Materials,  MAb  based) 


Dated:  December  23.  1996. 

Barbara  M.  McGarey, 

Deputy  Director.  Office  of  Technology 
Transfer. 

[FR  Doc.  97-332  Filed  1-7-97:  8:45  am) 

BILUNQ  CODE  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
Microbiology  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Public  Law  92^63. 
notice  is  hereby  given  of  the  meeting  of 
the  Microbiology  and  Infectious 
Diseases  Research  Committee,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  February  12-14,  1997  at  the 
Belmont  Conference  Center.  Manor 
House  Conference  Room.  6555  Belmont 
Woods  Road,  Elkridge,  Mar\land. 

The  meeting  will  be  open  to  the 
public  from  9  a.m.  to  10  a.m.  on 
Februarv'  12,  to  discuss  administrative 
details  relating  to  committee  business 
and  for  program  review.  Attendance  by 
the  public  will  be  limited  to  space 
available.  In  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92—463, 
the  meeting  will  be  closed  to  the  public 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  and  contract  proposals 
from  10  a.m.  until  recess  on  February' 

12.  from  9  a.m.  until  recess  on  February- 

13,  and  from  9  a.m.  until  adjournment 
on  Februarv'  14.  These  applications, 
proposals  and  the  discissions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad.  Committee 
Management  Officer.  National  Institute 
of  Allergy  and  Infectious  Diseases.  Solar 
Building,  Room  3C26,  National 
Institutes  of  Health,  Bethesda, 
Maryland,  301^96-7601,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Gary  Madonna,  Scientific  Review 
Administrator,  Microbiology  and 
Infectious  Diseases  Research  Committee, 
NL\ID.  NIH,  Solar  Building,  Room 
4C21,  Rockville,  Maryland  20892, 


telephone  301-496-3528,  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93.856.  Microbiolog)'  and 
Infectious  Diseases  Research.  National 

Institutes  of  Health) 

Dated:  December  30,  1996. 
Paula  N.  Hayes. 

.Acting  Committee  Management  Officer.  NIH 
[FR  Doc  97-321  Filed  1-7-97;  8  45  ami 
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National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  the  National  Advisory  Child 
Health  and  Human  Development 
Council 

Pursuant  to  Pubhc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisorv  Child  Health  and 
Human  Development  Council  on 
lanuar>-  27-28,  1997  The  meeting  will 
be  held  in  Building  31 .  Conference 
Room  10.  National  Institutes  of  Health, 
Bethesda.  Maryland.  The  meeting  of  the 
Subcommittee  on  Planning  will  be  open 
on  lanuary  27.  The  Subcommittee 
meeting  will  be  held  in  Building  31. 
Room  2A03,  from  8:00  a.m.  to  9:30  a.m. 
to  discuss  program  plans  and  the  agenda 
for  the  next  Council  meeting 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  Council  meeting  will  be  open  to 
the  public  on  lanuary  27  from  10:00 
a.m.  until  5  30  p.m.  The  agenda 
includes  a  report  by  the  Director. 
NICHHD.  a  report  by  the  Mental 
Retardation  and  Developmental 
Disabilities  Branch,  an  update  on  the 
Inclusion  of  Children  in  Clinical 
Research,  and  other  business  of  the 
Council  The  meeting  will  be  open  on 
January  28  upon  completion  of 
applications  at  approximately  1:00  p.m 
to  adjournment  if  any  policy  issues  are 
raised  which  need  further  discussion. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4).  and 
552b(c)(6).  Title  5.  United  States  Code 
and  section  10(d)  of  Public  Law  92-463. 
the  meeting  of  the  full  Council  will  be 
closed  to  the  public  on  January  28  from 
8:00  a.m.  to  approximately  1:00  p.m   for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
matenal.  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy, 

Ms  Mary  Plummer.  Executive 
Secretary  NACHHD,  blOO  Executive 
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Boulevard,  Room  5E03,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892-7510,  Area  Code  301,  496-1485, 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  Council  members  as  well 
as  substantive  program  information. 
Individuals  who  plan  to  attend  the  open 
session  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Ms.  Plummer. 

(Catalog  of  Federal  Domestic  As.sistance 
Program  Nos.  93.864.  Population  Research, 
and  93.865.  Research  for  Mothers  and 
Children,  National  Institutes  of  Health) 

Dated:  December  30, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  N7H. 
[FR  Doc.  97-327  Filed  1-7-97;  8:45  am] 

BtLUNQ  CODE  4140-01-M 


National  Institute  of  Dental  Research; 
Notice  of  a  Meeting  of  the  National 
Advisory  Dental  Research  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Advisory  Dental  Research 
Council,  National  Institute  of  Dental 
Research,  on  January  27-28,  1997  The 
meeting  of  the  full  Council  will  be  open 
to  the  public  on  January-  27  from  8;30 
a.m.  to  approximately  4:30  p.m.. 
Conference  Room  6,  Si.xth  Floor, 
Building  31,  National  Institutes  of 
Health,  Bethesda,  Maryland,  for  general 
discussion  and  program  presentations. 
Attendance  by  the  pubUc  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  section  10(d)  of 
PubUc  Law  92-463,  the  meeting  of  the 
Council  will  be  closed  to  the  public  on 
January  27,  4:30  p.m.  until  recess  and 
on  January  28,  8:30  a.m.  to  adjournment, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
appUcations.  These  applications  and 
information  concerning  individuals 
associated  with  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  applications  and 
reports,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

Dr.  Dushaiika  V.  Kleinman,  Executive 
Secretary,  National  Advisor\'  Dental 
Research  Council,  and  Deputy  Director, 
National  Institute  of  Dental  Research. 
National  Institutes  of  Health,  Building 
31.  Room  2C39,  Bethesda,  Maryland 
20892,  (telephone  (301)  496-9469)  will 
furnish  a  roster  of  committee  members, 
a  summary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting 
upon  request.  Individuals  who  plan  to 


attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  listed 
above  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121.  Oral  Diseases  and 
Disorders  Research) 

Dated;  December  30,  1996. 
Paula  N.  Hayes, 

Acting.  Committee  Management  Officer.  NIH. 
[FR  Doc.  97-323  Filed  1-7-97;  8:45  ami 

BILUNG  CODE  4140-01-M 


National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Same  of  SEP:  Pathology  and  Veterinarian 
Support  Service. 

Date  lanuary  15,  1997. 

Time:  9:00  a.m. 

Place:  EPN.  6th  Floor  Conference  Room. 
Rra.  640.  6130  Executive  Boulevcird, 
Rockville.  MD  20852. 

Contact  Person:  Lalita  D.  Palekar,  Ph.D., 
Scientific  Review  Administrator.  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  640.  6130  Executive  Boulevard.  MSC 
7405.  Bethesda.  MD  20892-7405,  Telephone: 
301/496-7575. 

Purpose/ Agenda:lo  evaluate  and  review 
contract  proposals. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c){4)  and  552b(c)(6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  submitted  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numt>ers:  93  393.  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Resean::h:  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 


Dated:  December  26, 1996. 
Margery  G.  Grubb, 

Senior  Committee  Management  Specialist. 

NIH. 

[FR  Doc.  97-320  Filed  1-7-97;  8:45  am) 

BILUNG  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  (IRG)  meeting: 

Name  of  IRG:  Clinical  Trials  Review 
Committee 

Date:  February  23-26,  1997 

Time:  7:00  p.m. 

Place:  Hyatt  Regency  One  Bethesda  Metro 
Center  Bethesda,  Maryland  20814 

Contact  Person:  Dr.  Joyce  A.  Hunter  6701 
Rockledge  Drive.  Rm.  7192,  MSC  7924 
Bethesda,  Maryland  20892  (301)  435-0287 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  December  30, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  97-322  Filed  1-7-97;  8:45  am] 

BILUNO  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  Pubhc  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  following  National  Heart,  Lung,  and 
Blood  Institute  Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contract  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Opportunities  and 
Obstacles  to  Genetic  Research  in  NHLBI 
Clinical  Studies. 

Dates  of  Meeting:  February  5, 1997. 
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Time  of  Meeting:  8:00  a.m. 

Place  of  Meeting:  Holiday  Inn  Georgetown. 
2101  Wisconsin  Avenue,  Washington,  D.C. 
20007. 

Agenda:  Discussion  of  Future  Initiatives 
with  Emphasis  on  Stored  Samples  for 
Genetic  Research. 

Contact  Person:  Susan  E,  Old,  Ph.D., 
NHLBI/DHVO,  Two  Rockledge  Center.  6701 
Rockledge  Drive.  Rm.  9150.  MSC  7940, 
Bethesda,  Maryland  20892,  (301)  435-0560. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research:  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  December  30,  1996. 
Paula  N.  Hayes. 

Acting  Committee  Management  Officer.  NIH. 
IFR  Doc.  97-326  Filed  1-7-97:  8:45  am] 

BILUNG  CODE  4140-01-M 


^4atjonal  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart. 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Tuberculosis  Academic 
Award  Review. 

Date:  lanuary  28,  1997. 

Time:  9:00  a.m. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue,  Chevv  Chase,  Maryland 
20815. 

Contact  Person:  Louise  P.  Gorman.  Ph.D., 
Two  Rockledge  Center,  Room  7180,  6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924. 
(301)  435-0270. 

Purpose/ Agenda :To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Reference  Laboratory  to 
Evaluate  Therapies  for  Sickle  Cell  Disease 
(Telephone  Conference  Call). 

Z?afe;  February  26,  1997. 

Time:  1:30  p.m. 

Place:  Rockledge  Building  II.  Room  7214, 
6701  Rockledge  Drive,  Bethesda,  Maryland 
20892. 

Contact  Person:  Diane  M.  Reid,  M.D.,  Two 
Rockledge  Center.  Room  7182.  6701 
Rockledge  Drive.  Bethesda.  MD  20892-7924, 
(301)435-0277. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Molecular  Genetics  of 
Coagulation  Disorders. 

ZJofe.- February  26-27.  1997. 

Time:  7:30  p.m. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda.  Maryland 
20814. 

Contact  Person:  Louis  M.  Ouellette,  Ph.  D.. 
Two  Rockledge  Center,  Room  7216,  6701 
Rockledge  Driver,  Bethesda.  MD  20892-7924, 
(301)435-0310. 

Purpose/.^genda:  To  review  and  evaluate 
grant  applications. 


Name  of  SEP:  Hepatic  Gene  Therapy  for 
Hemophilia  B. 

Dofe.  February  27-28.  1997. 

Time:  7:30  p.m. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda.  Maryland 
20814. 

Contact  Person:  Louis  M.  Ouellette.  PhD  . 
Two  Rockledge  Center,  Room  7216.  6701 
Rockledge  Drive,  Bethesda.  MD  20892-7924. 
(301)435-0310. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  5,52b(c)(6). 
Title  5  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Va.scular 
Diseases  Research:  93.838.  Lung  Diseases 
Research:  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  December  30, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
IFR  Doc.  97-328  Filed  1-7-97:  8:45  am] 

BILUNG  CODE  414O-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisor\'  Committee  Ad.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Sp)ecial  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Radio  Frequency  Coils  for 
High  Field  MRl  (Telephone  CxDnference  Call). 

Dofp.  January  22,  1997. 

Time:  2:00  p.m. 

Place:  Rockledge  Building  Two,  Room 
7214.  6701  Rockledge  Drive,  Bethesda. 
Maryland. 

Contact  Person:  Ivan  Baines,  Ph.D.,  Two 
Rockledge  Center,  Room  7184,  6701 
Rockledge  Drive,  Bethesda.  MD  20892-7924. 
(301)435-0277. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  SEP:  ECG  Monitoring  in  MRI  to 
Detect  Cardiac  Ischemia  (Telephone 
Conference  Call). 

Date:  January  22,  1997. 

Time:  2:45  p.m. 

Place:  Rockledge  Building  Two.  Room 
7214.  6701  Rockledge  Drive.  Bethesda. 
Maryland. 

Contact  Pen;on:  Ivan  Baines.  Ph  D  .  Two 
Rockledge  Center,  R  lom  7184  o701 


Rockledge  Drive.  Bethesda.  MD  20892-7924. 
(301)435-0277 

Purpose/Agenda:To  review  and  evaluate 
contract  proposals 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)  (4)  and  552b(c)  (6). 
Title  5.  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disc;losure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  these  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  contract 
review  and  funding  cvcle. 

(Cataiog  of  Federal  Domestic  .Assistance 
Programs  Nos  93  837.  Heart  and  Vascular 
Diseases  Research.  93  836,  Lung  Diseases 
Research,  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  December  30.  1996 
Paula  N.  Hayes. 

Actmg  Committee  Management  Officer,  NIH. 
IFR  Doc.  97-329  Filed  1-7-97;  8:45  ami 

BILUNG  CODE  414<M>1-M 


National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS). 

The  National  Advisor\'  Neurological 
Disorders  and  Stroke  Council  and  its 
subcommittee  meetings  will  be  open  to 
the  public  as  indicated  below. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  meetings  will  be  closed  to  the 
public  as  ind  :ated  below  in  accordance 
with  the  pro\  .sions  set  forth  in  sections 
552(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications     hese  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  a-   ociated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
i.dii  be  obtain    J  from  the  Exet:utive 
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Secretary  or  the  Scentific  Review 
Administrator  indicated.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  listed  for  the 
meeting. 

Same  of  Committee:  The  Planning 
Subcommittee  of  the  National  .Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date  Febnian,  12,  1997 

Place:  National  institutes  of  Health. 
Building  31.  Conference  Room  8A28,  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

Closed:  1:30  p.m. -recess. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Dates  February  13-14,  1997 

Place:  National  Institutes  of  Health. 
Building  31.  Conference  Room  6.  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

Open:  Februar.  13.  8;30  a.m.- 
approximately  3  p.m. 

Agenda-  A  report  by  the  Director,  NINDS; 
a  report  bv  the  Director.  Division  of 
Extramural  Activities.  NINDS;  a  report  by  the 
Scientific  Director.  NINDS;  a  report  by  the 
Director.  DRCi;  and  a  scientific  presentation 
by  an  NI.NDS  intramural  scientist. 

Closed  Febnjar)'  13,  approximately  3 
p.m. -recess  Februar\-  14.  8:30  a.m.- 
adjoumment. 

Eixecutive  Secretary:  Ck)nstance  W.  Atwell, 
PhD  .  Director,  Division  of  Extramural 
Activities,  NINDS,  National  Institutes  of 
Health.  Bethesda,  MD  20892,  Telephone: 
1301)  496-9248 

The  following  meetings  will  be  totally 
closed  to  review  and  evaluate  grant 
applications: 

S'ame  of  Committee.  National  Institute  of 
.Neurological  Disorders  and  Stroke  Initial 
Review  Group.  Subcommittee  A. 

Date:  February  9-10.  1997. 

Time:  February  9.  8  a.m. -recess.  February 
10.  8  am  -adjournment. 

Place:  Disneyland  Hotel.  1150  West 
r^rritos.  Anaheim.  CA  92802. 

Contact  Person  Dr  Katherine  WixKjhury, 
Scientific  Review  .Administrator,  National 
Institutes  of  Health.  Federal  Building.  Room 
9C-10,  Bethesda.  .MD  20892,  (301)  496-9223. 

Name  of  Committee.  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group.  Subcommittee  B 

Date:  February  17-19.  1997. 

Time:  February  17.  730  p.m. -recess. 
February  18.  8  a.m. -recess.  February  19.  8 
a.m  -adjournment. 

Place:  Lodge  at  Torrev  Pines,  Torrev  Pines 
Boulevard.  La  jolla.  CA'S2037 

Contact  Person:  Dr  Paul  Sheehy.  Scientific 
Review  Administrator.  National  Institutes  of 
Health.  Federal  Building.  RtKim  QC-IO. 
Bethesda.  MD  20892.  (301 1  496-9223. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee. 

Date  February  27,  1997 

Time-  8  a.m. -adjournment 

Place.  Hyatt  Regencv  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814 

Contact  Person:  Dr.  Alfred  VV.  Crordon. 
Scientific  Review  Administrator,  National 


Institutes  of  Health.  Federal  Building,  Room 
9C-10.  Bethesda.  MD  20892,  (301)  496-9223. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Reserach 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  December  20, 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
|FR  Doc.  97-331  Filed  1-7-97;  8:45  am] 

BILLING  CODE  414(MI1-M 


National  Institute  of  Arttnhtis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institutes  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meeting: 

Purpose/ Agenda:  To  review  and  evaluate  a 
research  grant  application. 

Name  of  SEP:  Training  Grant  in  Academic 
Orthopedics  (Telephone  Conference  Call). 

Date  of  Meeting:  lanuary  6,  1997. 

Time:  10:00  a.m.-adjournment. 

Place  of  Meeting:  Natcher  Building,  45 
Center  Drive.  Rm  5AS-251J,  Bethesda, 
Maryland  20892-6500. 

Scientific  Review  Administrator:  Tommy 
Broadwater,  Ph.D.,  Chief,  Grants  Review 
Branch,  NIAMS,  Natcher  Building.  45  Center 
Drive,  Rm  5AS-25U,  Bethesda.  Maryland 
20892-6500.  Telephone:  301-594-4952. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  .set  forth 
in  sections  552b(c)(4)  and  ,552b(c)(6). 
Title  5  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.846.  Project  Grants  in 
Arthritis.  Musculoskeletal  and  Skin  Diseases 
Research).  National  Institutes  of  Health, 
HHS) 

Dated:  January  2, 1997. 
Paula  N,  Hayes. 

Acting  Committee  Management  Officer,  NIH. 
IFR  D(x:  97-148  Filed  1-3-97:  4;15  pml 

BILUNG  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences 

Date:  lanuary  17,  1997. 

Time;  1:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  5192, 
Telephone  Conference, 

Contact  Person:  Dr,  David  Simpson. 
Scientific  Review  .Administrator.  6701 
Rockledge  Drive,  Room  5192,  Bethesda, 
Maryland  20892,  (301)  43.5-1278. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

jVame  of  SEP:  Multidisciplinarv  Sciences. 

Date:  February  21-22.  1997 

Time  2:00  p.m. 

Place:  Laguna  Hotel.  Laguna  Beach.  CA. 

Contact  Person:  Dr.  Lee  Rosen.  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  5116.  Bethesda.  Maryland  20892,  (301) 
435-1171. 

Name  of  SEP:  Biological  and  Physiological 
Sciences 

Date  February  26,  1997. 

Time:  12:00  p.m. 

Place:  Double  Tree  Hotel.  Rockville,  MD. 

Contact  Person:  Dr.  Mushtaq  Khan, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4124.  Bethesda, 
Maryland  20892,  (301)  435-1778. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
.Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  December  30. 1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
(FR  Doc.  97-324  Filed  1-7-97:  8:45  am] 

BtLUNG  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S,C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
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of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings; 

Purpose/ Agenda:To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  January  17,  1997. 

Time.  10:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4150. 
Telephone  Conference. 

Contact  Person:  Dr.  Marcia  Litwack, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4150.  Bethesda. 
Maryland  20892.  (301)  435-1719. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  lanuary  24,  1997. 

Time:  10:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4150, 
Telephone  Conference. 

Contact  Person:  Dr.  Marcia  Litwack. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4150,  Bethesda. 
Maryland  20892,  (301)  435-1719. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  propertv  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93  396.  93.837-93.844,  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  December  30. 1996. 
Paula  N.  Hayes. 

Acting  Committee  Management  Officer.  NIH. 
|FR  Doc.  97-325  Filed  1-7-97:  8:45  am) 

BILUNG  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  [5  U.S.C.  Appendix  2)  notice 
is  hereby  given  of  the  follov^fing  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  February  10.  1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Kathleen  Michels. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5180.  Bethesda. 
Maryland  20892.  (301)  435-1250. 

Name  of  SEP:  Multidisciplinary  Sciences. 
Date:  February  24-25. 1997. 
Time:  Holiday  Inn.  Chevy  Chase,  MD. 
P!ace:  9:00  a.m. 

Contact  Person:  Dr.  Houston  Baker. 
Scientific  Review  Administrator.  6701 


Rockledge  Drive,  Room  5208.  Bethesda. 
Mar>land  20892.  (301)435-1175 

Name  of  SEP:  Multidisciplinarv  Sciences 

Date:  March  3-4,  1997. 

Time:  1:00  a.m. 

Place:  Holiday  Inn.  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Houston  Baker. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5208,  Bethesda, 
Maryland  20892,  (301)  435-1175. 

Name  of  SEP:  Multidisciplinar%'  Sciences. 

Date;  March  10-11,  1997. 

Time:  8:00  a.m. 

P/ace;  DoubleU^  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Nadarajen  .\. 
Vydelingum,  Scientific  Review 
.Vdministrator,  6701  Rockledge  Drive,  Room 
5210,  Bethesda,  Maryland  20892,  (301)  435- 
1176. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  Sections  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/ or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93,306.  93.333.  93.337,  93.393- 
93.396.  93.837-93.844.  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  December  30.  1996. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
IFR  Doc.  97-330,  Filed  1-7-97;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-417a-N-01] 

Notice  of  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  Implementation  Meetings 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  implementation 
meetings  for  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  of  1996. 

SUMMARY:  This  notice  armounces  the 
first  meetings  sponsored  by  HUD  to 
develop  the  regulations  necessar\  to 
carry  out  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (NAHASDA)  (Pub.  L.  104-330, 
approved  October  26.  1996). 
DATES:  A  meeting  to  discuss  the 
allocation  formula  requirements  will  be 


held  on  Janii   rv-  7,  8,  and  9,  1997.  A 
meeting  to  discuss  regulations  required 
under  NAHASDA  will  be  held  on 
Ianuar\'  14,  15.  and  16  1997. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Office  of  Native  American  Programs. 
Department  of  Housing  and  Urban 
Development.  1999  Broadway.  Suite 
3390,  Denver,  CO. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi.  Deputy  Assistant 
Secretary-  for  Native  American 
Programs,  Department  of  Housing  and 
Urban  Development.  1999  Broadway, 
Suite  3390.  Denver,  CO:  telephone  ('303) 
675-1600  (voice)  or  1-800-877-8339 
(TTY  for  speech  or  hearing  impaired 
individuals).  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  Section 
106  of  NAR^SDA  requires  the 
publication  of  a  notice  in  the  Federal 
Register  within  90  days  of  its  enactment 
to  establish  transition  requirements, 
provide  notice  of  negotiated  rulemaking, 
and  invite  public  comment.  HUD  will 
hold  a  series  of  meetings  in  the  National 
Office  of  its  Office  of  Native  American 
Programs  to  discuss  the  regulatory' 
implementat.,jn  of  NAHASDA.  As 
indicated  above,  under  the  heading 
DATES,  the  first  series  of  meetings  on 
Januar\  7.  8,  and  9.  will  focus  on  the 
allocation  formula  requirements  of 
NAHASDA  section  302.  A  second  series 
of  meetings,  on  January'  14.  15.  and  16, 
will  focus  on  the  other  reguiatorv 
requirements  of  NAHASDA.  The  input 
from  these  meetings  will  be  utilized  in 
the  development  of  HUD's  regulations 
implementing  .N.A.HASDA. 

Dated:  )anuarv  6.  1997. 
Kevin  Emanuel  Marchman. 

Acting  Assistant  Secretary  for  Public  and 

Indian  Housmg 

IFR  Doc  97-491  Filed  1-6-97;  1:43  pm] 

BILUNG  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
tA2-ei  0-0777-61 2-241  A] 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Arizona  Resource  Advisory 

CouncU  Meeting,  notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Arizona  Resource 
Advisory  Council.  The  meeting  will  be 
held  January  31,  1997.  beginning  at 
10:00  a.m.  in  the  lA  Conference  Room 
at  the  Bureau  of  Land  Management 
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Arizona  State  Office,  222  North  Central 
Avenue,  Phoenix,  Arizona.  The  agenda 
items  to  be  covered  at  the  one-day 
business  meeting  include  review  of 
previous  meeting  minutes,  and  review 
and  evaluation  of  incoming  public 
comments  on  the  Standards  and 
Guidelines  Statewide  Plan  Amendment. 
A  public  comment  period  will  take 
place  at  11:30  a.m.  January  31,  1997  for 
any  interested  publics  who  wish  to 
address  the  Council. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens  or  Ken  Mahoney 
Bureau  of  Land  Management,  Arizona 
State  Office,  222  North  Central  Avenue, 
Phoenix,  Arizona  85004-2203,  (602) 
417-9512. 

Terrance  P.  O'Sullivan, 
Acting  Deputy  State  Director.  Resource 
Planning,  Use  and  Protection  Division. 
[FR  Doc.  97-229  Filed  1-7-97,  8:45  am] 
ULUNQ  CODE  4310-32-M 

[WY-989-105<WX>-P] 

Filing  Of  Plats  of  Survey;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office  Cheyenne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian,  Wyoming 

T.  16  N.,  R.  81  \V.,  accepted  December  26. 

1996 
T.  41  N.,  R.  86  VV  .  accepted  December  26. 

1996 
T.  32  N.,  R.  107  VV.,  accepted  December  26, 

1996 
T.  43  N.,  R.  115  VV..  accepted  December  26, 

1996 
T.  42  N.,  R.  116  VV.,  accepted  December  26. 

1996 

If  protests  against  a  survey,  as  shovsm 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protest(s)  and  or  appeal(s).  A  plat  will 
not  be  officially  filed  until  after 
disposition  of  piotest(s)  and  or 
appeal(s). 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office. 
Bureau  of  Land  Management  5353 
Yellowstone  Road,  Cheyenne. 
Wyoming,  and  will  be  available  to  the 
public  as  a  matter  of  information  only. 
Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $1.10  per 
copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  file  with  the  State 


Director,  Bureau  of  Land  Management, 
Cheyenne.  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  this  publication.  If  the 
protest  notice  did  not  include  a 
statement  of  reasons  for  the  protest,  the 
protestant  shall  file  such  a  statement 
with  the  State  Director  within  thirty  (30) 
calendar  days  after  the  notice  of  protest 
was  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  subdivision  of 
sections. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  P.O.  Box 
1828.  5353  Yellowstone  Road, 
Cheyenne,  Wyoming  82003. 

Dated:  December  27,  1996. 
lerry  L.  Messick, 

Acting  Chief.  Cadastral  Survey  Group. 
IFR  Doc.  97-354  Filed  1-7-97;  8:45  am] 

BILLING  CODE  4310-22-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C.  9601  to  9675 

Notice  is  hereby  given  that  a  proposed 
consent  decree  modification  in  United 
States  V.  Accurate  Partitions  Corp.,  et 
al..  Civil  Action  No.  S91-00646M,  was 
lodged  on  December  20,  1996  with  the 
United  States  District  Court  for  the 
Northern  District  of  Indiana,  South 
Bend  Division.  The  proposed  consent 
decree  resolves  the  Linited  States' 
claims  against  four  .settling  defendants 
and  sixteen  settling  dp  minimis 
defendants  for  unreimbursed  past  costs 
incurred  in  connection  with  the  Fisher- 
Calo  Superfund  Site  located  in 
Kingsbury,  Indiana  in  return  for  a  total 
payment  of  $333,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Envirorunent  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v. 
Accurate  Partitions  Corp..  et  a!..  DOJ 
Ref.  #90-11-2-549. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  204  South  Main  Street. 
MOl  Federal  Building,  South  Bend. 
Indiana  44601;  the  Region  5  Office  of 
the  Environmental  Protection  Agency. 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604;  and  at  the  Consent 


Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in' 
the  amount  of  $8.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Walker  Smith, 

Deputy  Chief,  Environment  and  Natural 
Resources  Division. 

(PR  Doc.  97-358  Filed  1-7-97;  8:45  am] 
BILUNG  CODE  4410-1S-M 


Notice  of  Extension  of  Comment 
Period  for  Consent  Order  Pursuant  to 
tlie  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

On  December  5,  1996,  at  61  FR  64532, 
the  Department  of  Justice  published  a 
notice  that  a  proposed  consent  order  in 
United  States  v.  BASF  Corporation,  et 
al..  Civil  Action  No.  96-CV-75279-DT, 
had  been  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Michigan  on  November  18,  1996.  The 
proposed  consent  order  resolves  certain 
claims  alleged  against  35  parties  under 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq..  for  the 
United  States'  response  costs  at  the 
Metamora  Landfill  Site  in  Lapeer 
County,  Michigan. 

The  Department  of  Justice  has  been 
requested  to  extend  the  thirty  day 
comment  period  to  permit  interested 
parties  additional  time  to  review  the 
consent  decree  and  prepare  comments. 
The  Department  of  Justice  will  extend 
the  comment  period  to  January  21,  1997. 
Persons  wishing  to  submit  comments 
should  follow  the  procedures  set  out  in 
the  Notice  of  Lodging  on  December  5, 
1996,  at  61  FR  64532. 
loel  Gross, 

Chief,  Environmental  Enforcement  Section 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-359  Filed  1-7-97;  8:45  am] 
BILUNG  CODE  4410-1S-M 

[AAG/Order  No.  125-96] 

Privacy  Act  of  1974;  Notice  of  New 
System  of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Office  of  Community  Oriented  Policing 
Services  ("COPS"),  Office  of  the  Police 
Corps  and  Law  Enforcement  Education, 
proposes  to  establish  a  new  system  of 
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records  entitled,  "Police  Corps  System, 
Justice/COPS-001." 

Title  5  U.S.C.  552a(e){4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  routine  uses  of  a  new  system.  The 
Office  of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibilities  under  the  Privacy  Act, 
requires  that  it  be  given  a  40-day  period 
in  which  to  review  the  system. 

Therefore,  please  submit  any 
comments  by  February  7,  1997.  The 
public,  OMB,  and  the  Congress  are 
invited  to  send  written  comments  to 
Patricia  E.  Neely,  Program  Analyst, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  D.C. 
20530  (Room  850,  WCTR). 

A  description  of  the  system  of  records 
is  provided  below.  In  addition,  the 
Department  has  provided  a  report  to 
OMB  and  the  Congress  in  accordance 
with  5  U.S.C.  552a(r). 

Dated:  December  9,  1996. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
A  dm  inistration . 

SYSTEM  NAME: 

Police  Corps  System,  Justice/COPS- 
001. 

SYSTEM  LOCATION: 

Records  may  be  retained  at  the  U.S. 
Department  of  Justice  ("DOJ"),  Office  of 
Community  Oriented  Policing  Services 
("COPS"),  Office  of  the  Police  Corps 
and  Law  Enforcement  Education,  1100 
Vermont  Ave.,  NTW.,  Washington,  DC 
20530. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  applied  for 
educational  scholarships  under  the 
Pohce  Corps  Program;  individuals  who 
have  been  approved  to  receive  such 
scholarships;  and  individuals  who 
either  are  receiving,  or  have  received, 
funds  provided  imder  the  PoUce  Corps 
Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Included  are  any  records  which  may 
assist  COPS  in  its  administration  of  the 
PoUce  Corps  Program.  Records  may 
include  an  individual's  neime;  Social 
Security  number;  ciurent  residence  and 
telephone  number;  financial  data; 
scholarship  application  and  associated 
forms;  personal,  professional  and 
demographic  background  information 
(including  age,  race  and  gender); 
educational  background  and 
achievements;  progress  reports; 
designated  poUce  department 
assignment;  and  employment  record 


within  the  assigned  pohce  department. 
Records  may  also  include  those 
generated  as  a  result  of  a  scholarship 
recipient's  failure  to  serve  in  a 
designated  agency  or  otherwrise  fulfill 
the  terms  of  the  agreement  (e.g.  amounts 
due;  status  of  claim:  history  of  claim; 
and  other  records  relevant  to  the 
scholarship  recipient's  failure  to  fulfill 
the  terms  of  the  agreement). 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

This  system  of  records  is  estabhshed 
and  maintained  under  the  authority  of 
5  U.S.C.  552a  and  42  U.S.C.  14095, 
14097,  14102. 

PURPOSE(S): 

The  purpose  of  the  Police  Corps 
System  of  Records  is  to  support  COPS 
in  its  administration  of  the  Police  Corps 
program  which  provides  educational 
scholarships  to  students  in  exchange  for 
their  commitment  to  serv-e  in  a 
designated  police  department  upon 
graduation.  It  will  enable  COPS  to 
monitor  the  progress  of  the  PoHce  Corps 
program  and  its  scholarship  recipients, 
to  maintain  records  on  and  to  verify  that 
all  of  the  scholarship  applicants  and/or 
recipients  have  provided  accurate 
background  information,  to  calculate 
and  verily  amounts  of  educational 
assistance  to  be  awarded,  to  process 
scholarship-related  payments,  and  to 
select  the  State  agencies  which  will 
participate  in  the  Police  Corps  program. 
It  will  also  allow  COPS  to  pursue  the 
collection  of  debts  associated  wiih  the 
granting  of  scholarships. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Relevant  information  may  be  used 
by  Department  of  Treasury  personnel  in 
the  processing  of  scholarship-related 
payments. 

2.  Relevant  records  may  be  disclosed, 
as  appropriate,  to  designated  State 
agencies  to  assist  them  in  recruiting, 
screening  and  matching  individuals 
with  an  appropriate  police  department. 

3.  Relevant  records  may  be  disclosed 
to  contractors  and  subcontractors  to  the 
extent  necessary  to  perform  the  required 
law  enforcement  training, 
administrative  tasks,  technical 
installations,  maintenance  operations 
and/or  other  similar  duties. 

4.  In  the  event  that  a  record(s) 
indicates  a  violation  or  a  potential 
violation  of  the  law,  whether  civil, 
criminal  or  regulatory  in  nature,  the 
relevant  records  may  be  disclosed  to  the 
agency  charged  with  enforcing  or 
implementing  such  law. 

5.  Relevant  records  may  be  disclosed 
to  a  court  or  adjudicative  body  before 


which  DOJ  is  authorized  to  appear  when 
any  of  the  following  is  a  partv  to  the 
litigation  or  has  an  interest  in  the 
litigation,  and  such  records  are 
determined  by  COPS  to  be  arguably 
relevant  to  the  litigation:  a)  COPS  or  any 
subdivision  thereof;  b)  anv  COPS  or 
other  DOJ  employee  in  his  or  her  official 
capacity;  c)  any  COPS  or  other  DOJ 
employee  in  his  or  her  individual 
capacity  where  DOJ  has  agreed  to 
represent  the  employee:  or  d)  the  United 
States,  where  COPS  has  determined  that 
the  litigation  is  hkely  to  affect  it  or  anv 
of  its  subdivisions. 

6.  Relevant  records  may  be  disclosed 
to  an  actual  or  potential  party  or  to  his 
or  her  attorney  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement  of  the  case  or 
matter,  or  informal  discovery 
proceedings. 

7.  Relevant  records  may  be  disclosed 
to  a  Federal  agency  in  connection  with 
the  hiring  or  retention  of  an  employee, 
the  issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  anv 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  information  relates  to  the 
requesting  agency's  decision  on  the 
matter. 

8.  Relevant  records  may  be  disclosed 
to  Federal,  State,  and  local  licensing 
agencies  or  associations  which  require 
information  concerning  the  suitability 
or  eligibility  of  an  individual  for  a 
license  or  permit. 

9.  Relevant  records  may  be  disclosed 
to  the  National  Archives  and  Records 
Administration  and  the  General 
Services  Administration  for  use  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

10.  Relevant  records  may  be  disclosed 
to  other  Federal  or  State  agencies  as 
specified  in  applicable  law  or 
implementing  regulations. 

11.  Relevant  records  may  be  disclosed 
to  the  news  media  and  the  pubUc 
pursuani  to  28  CFR  50.2  unless  it  is 
determined  that  the  release  of  the 
specific  information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

12.  Relevant  records  may  be  disclosed 
to  a  Member  of  Congress  or  staff  acting 
upon  the  Member's  behalf  when  the 
Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record 

13.  Relevant  records  may  be  disclosed 
to  the  Internal  Revenue  Service  to 
obtain  addresses  which  may  be  used  to 
locate  a  scholarship  recipient,  including 
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delinquent  scholarship  recipients;  or. 
where  appropriate,  to  obtain 
information  such  as  will  enable  COPS  to 
assess  and  verify  the  ability  of  a 
delinquent  scholarship  recipient  to 
repav  debts  owed  to  the  Federal 
Government,  e.g..  information  as  to 
whether  a  scholarship  applicant  has  a 
delinquent  tax  account,  or  a  tax  refund 
due. 

14.  Relevant  records  may  be  provided 
to  another  Federal  agency  to  effect 
either  a  salary  offset  or  an  authorized 
administrative  offset  to  a  delinquent 
account  in  order  to  collect  debts  owed 
to  the  Federal  Government:  or.  when 
other  collection  efforts  have  failed,  to 
the  IRS  to  effect  an  offset  against  Federal 
income  tax  refund  due.  but  only  after 
due  process  requirements  have  been 
met. 

15.  Relevant  records  may  be  disclosed 
to  any  third  party  who  may  possess  the 
information  such  as  the  US  Post  Office, 
a  State  motor  vehicle  administration,  a 
professional  organization,  an  alumni 
association,  etc,,  to  obtain  a  current 
mailing  address  of  the  scholarship 
recipient,  including  delinquent 
scholarship  recipients,  in  order  to  locate 
such  individual(s). 

16.  Relevant  records  may  be  disclosed 
to  a  Federal,  State,  local,  or  foreign 
agency,  or  to  an  individual  or 
organization,  if  there  is  reason  to  believe 
that  such  agency,  individual,  or 
organization  possesses  information 
relating  to  the  debt,  the  identity  or 
location  of  the  debtor,  the  debtor's 
ability  to  pay,  or  relating  to  any  other 
matter  which  is  relevant  and  necessary 
to  the  settlement,  effective  litigation  and 
enforced  collection  of  the  debt,  or 
relating  to  the  civil  action  trial  or 
hearing,  and  the  disclosure  is 
reasonably  necessary  to  elicit  such 
information  or  to  obtain  the  cooperation 
of  a  witness  or  an  agency. 

17.  Addresses  obtained  from  the  IRS 
may  be  redisclosed  as  follows: 

(a)  To  debt  collection  agencies  (or 
agents),  but  only  for  the  purpose  of 
locating  an  individual(s)  to  collect  or 
compromise  a  claim; 

(b)  To  consumer  reporting  agencies  as 
part  of  the  information  provided  under 
subsection  (b)(12)  (described  below) 
which  is  directly  related  to  the  identity 
of  the  debtor. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES  M  ACCORDANCE  WTTH  SECTION  3711(F) 
OF  TTTLE  31  (AS  AUTHORIZED  UNDER  SUBSECTION 
(B)(12)  OF  THE  PRIVACY  ACT  (5  U.S.C.  552A)): 

Information  may  be  disclosed  to  a 
consumer  reporting  agencv  (as  defined 
by  15  U.S.C.  1681a(f)  and  31  IJ.S.C. 
3701(a)(3))  where  such  information  is 
directly  related  to  the  identity  of  the 


debtor,  i.e.,  name,  address,  and  taxpayer 
ID  (SS#),  together  with  the  amount, 
status,  and  history  of  claim,  and  agency 
or  program  under  which  claim  arose,  for 
the  purpose  of  encouraging  repayment 
of  overdue  debts,  e.g..  to  provide  an 
incentive  for  delinquent  scholarship 
recipients  to  repay  Federal  Government 
debts  by  making  these  debts  a  part  of 
their  credit  records.  Such  disclosure 
may  be  made  only  when  a  claim  is 
overdue  and  only  after  due  process 
steps  have  been  taken  to  notify  the 
delinquent  recipient  and  give  him  or  her 
a  chance  to  meet  the  terms  of  the  debt. 
Prior  to  such  disclosure,  satisfacton,' 
assurances  will  be  obtained  from  such 
consumer  reporting  agency  concerning 
compliance  bv  that  agency  with  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  1681  et 
seq.]  and  any  other  Federal  law 
governing  the  provisions  of  consumer 
credit  information. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Information  may  be  stored  on 
electronic  media  via  a  configuration  of 
personal  computers,  servers  and 
mainframes,  using  hard  disks,  floppy 
diskettes,  magnetic  tape,  compact  disks, 
and/or  optical  disks.  Documentary 
records  will  be  maintained  in  file 
folders. 

RETRIEVABILPrY: 

Records  will  be  retrievable  by 
identifying  an  individual's  name;  Social 
Security  number;  police  department 
assignment;  educational  institution;  or 
other  identifying  number  or 
characteristic. 

SAFEGUARDS: 

Information  will  be  safeguarded  in 
accordance  with  U.S.  Department  of 
Justice  rules  and  policies  governing  the 
security  and  access  to  automated 
information  systems.  These  safeguards 
include  the  use  of  passwords  and  user 
identification  codes  to  limit  access  only 
to  authorized  personnel  in  the 
performance  of  their  official  duties  with 
respect  to  the  Police  Corps  program. 
Additionally,  paper  records  will  be 
stored  in  secured  areas  to  prevent 
unauthorized  access.  Moreover,  any 
individual  who  has  access  to  the  system 
of  records  will  be  required  to  protect  the 
information  from  public  view  and  from 
unauthorized  use. 

RETENTION  AND  DISPOSAL: 

Records  will  be  retained  and/or 
destroyed  in  accordance  with  U.S. 
Department  of  Justice  rules  and  policies. 
The  retention  and  destruction  schedule 
for  these  records  in  pending  approval. 


Computerized  records  will  be  destroyed 
by  shredding,  degaussing,  etc.,  and 
documentary  records  will  be  destroyed 
by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Community 
Oriented  Policing  Services,  Office  of  the 
Police  Corps  and  Law  Enforcement 
Education.  1100  Vermont  Avenue,  N.W. 
Washington,  D.C.  20530. 

NOTIFICATION  PROCEDURE: 

Please  direct  any  inquiries  concerning 
the  system  of  records,  including 
questions  relating  to  whether  the  system 
contains  information  about  you,  to  the 
System  Manager  identified  above. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  in  writing  to  the 
System  Manager  identified  above,  and 
provide  a  reasonable  description  of  the 
record  being  sought. 

CONTESTING  RECORD  PROCEDURES: 

Address  requests  in  wxiting  to  the 
System  Manager  identified  above  and 
provide  a  reasonable  description  of  the 
record;  state  clearly  and  concisely  the 
information  being  contested,  the  reasons 
for  requesting  the  correction,  and  the 
proposed  amendment  to  the 
information.  In  addition,  provide 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

All  information  contained  in  the 
system  of  records  is  obtained  from  the 
individuals  covered  by  the  system;  their 
educational  institutions;  consumer 
reporting  agencies;  designated  State 
agencies;  other  Federal  agencies, 
including  but  not  limited  to  the  IRS  and 
the  U.S.  Postal  Service;  and  third  parties 
who  serve  as  references  for  the 
individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

[FR  Doc.  97-356  Filed  1-7-97;  8:45  am) 
BILLING  CODE  441(H)1-M 


[AAQ/A  Order  No.  126-96] 

Privacy  Act  of  1974;  Notice  of  New 
System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 
notice  is  given  that  the  Department  of 
Justice  proposes  to  establish  a  new 
system  of  records  to  be  maintained  by 
the  Justice  Management  Division, 
Security  and  Emergency  Planning  Staff. 

The  Security  Access  Control  System 
(SACS),  JUSTlCE/JIvID-014,  is  a  new 
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system  of  records  for  which  no  pubhc 
notice  consistent  with  the  provisions  of 
5  U.S.C.  552a(e)(4)  and  (11)  has  been 
pubhshed. 

5  U.S.C.  552a(e)(4)  and  (11)  provide 
that  the  pubUc  be  given  a  30  day  period 
in  which  to  comment  on  the  proposed 
system  of  records.  The  Office  of 
Management  and  Budget  (OMB),  which 
has  oversight  responsibihty  under  the 
Act.  requires  a  40  day  period  in  which 
to  conclude  its  review  of  the  system. 
Therefore,  please  submit  any  comments 
by  February  7.  1997.  The  public,  OMB. 
and  Congress  are  invited  to  submit  anv 
comments  to  Patricia  E.  Neely.  Program 
Analyst,  Information  Management 
Security  Staff,  Justice  Management 
Division,  Department  of  Justice, 
Washington,  D.C.  20530  (Room  850 
WCTR). 

In  accordance  with  5  U.S.C.  552a(r). 
the  Department  has  provided  a  report  on 
this  system  on  OMB  and  the  Congress. 

The  system  of  records  is  described 
below. 

Dated:  December  12   1996. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/JMD-014 

SYSTEM  NAME: 

Security  Access  Control  Svstem 
(SACS) 

SYSTEM  LOCATION: 

U.S.  Department  of  Justice.  Main 
Building,  Room  6538,  950  Pennsylvania 
Ave.  N.W.,  Washington,  D.C.  20530- 
0001 

CATEGORIES  OF  INDIVIDUALS  COVERED  8V  THE 
SYSTEM: 

Department  of  Justice  (DOJ) 
employees,  contractors,  or  other 
individuals  who  have  been  granted 
access  to  the  Main  Building,  and/or  to 
such  other  DOJ  satelHte  buildings  as  are 
served  by  this  system  i.e..  those 
buildings  which  are  served  by  a  direct 
terminal  from  the  Main  Building. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Employee  name,  badge  number, 
picture  of  badge  containing  picture  ID 
and  signature,  social  security  number, 
division  (company  name),  home 
telephone  number,  office  telephone 
number,  office  room  number  and 
building,  date,  time,  and  location  of 
entry  into  or  exit  from  the  Main 
Building  or  such  other  DO)  satellite 
buildings  as  are  served  by  this  system. 
Letters  of  request  from  individuals,  e.g., 
contractors,  for  issuance  of  badges  are 
also  included. 


AUTHORmES  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  maintenance  of  the  system  is 
authorized  by  Executive  Order  12958, 
the  Privacy  Act  of  1974  (5  U.S.C. 
352a(e)(ld)),  and  Pub.  L.  No.  90-620,  as 
amended  (44  U.S.C.  Chapters  21  and 
23),  5  U.S.C.  301,  and  40  U.S.C.  486(cl. 
as  implemented  by  41  CFR  101-20.3 
and  41  CFR  101-20.103.  The  Executive 
Order  and  Statutes  address  the  security 
of  records  maintained  b\  Federal 
agencies.  Public  Buildings,  Property  and 
Works  to  include  Conduct  on  Federal 
Property  and  Physical  Protection  and 
Building  Security. 

PURPOSE  OF  THE  SYSTEM: 

The  purpose  of  the  system  is  to 
enhance  the  safety  of  DOJ  employees, 
and  the  security  of  Federal  records  and 
property  by  effectively  restricting  access 
to  authorized  personnel  and  bv 
detecting  unauthorized  entrv  into  the 
Main  Building  (and  to  such  other  DOJ 
satellite  buildings  as  are  served  bv  a 
direct  terminal  from  the  Main  Buildmg) 
Specifically,  access  badges,  or  other 
similar  devices,  must  be  inserted  into  a 
reader  to  gain  entr\'  into  such  DOJ 
buildings.  Sirailarfy,  access  badges,  etc., 
may  be  required  to  exit  from  such 
buildings.  Management  officials  and 
selected  staff  personnel  (on  a  need-to- 
know  basis)  may  use  the  information  to 
determine  the  status  of  individuals 
entering  DO)  buildings,  and  to  maintain 
control  of  access  badges  issued. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  information  may  be 
disclosed  as  follows:  (a)  To  a  Member  of 
Congress  or  staff  acting  upon  the 
Member's  behalf  when  the  .Member  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record;  (b)  to 
the  news  media  and  the  public  pursuant 
to  28  CFR  50.2  unless  it  is  determined 
that  release  of  the  specific  information 
in  the  context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy:  (c)  to  a  court  or 
adjudicative  body  before  which  the  DOJ 
IS  authorized  to  appear  when  anv  of  the 
following  is  a  party  to  litigation  or  has 
an  interest  in  litigation  and  such  records 
are  determined  by  the  DO]  to  be 
arguably  relevant  to  the  litigation:  (i) 
The  DOJ,  or  any  component  or 
subdivision  thereof,  or  (ii)  any  employee 
of  the  DOJ  in  his  or  her  official  capacity, 
or  (iii)  any  employee  of  the  DOJ  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or  (iv)  the  United  States, 
where  the  DOJ  determines  that  the 
litigation  is  likely  to  affect  it  or  any  of 


its  components  or  subdivisions;  (d)  to 
the  National  Archives  and  Records 
Administration  and  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2006;  and  (e)  to  private  contractors 
and/or  maintenance  personnel  but  only 
to  the  extent  that  access  is  needed  to 
perform  their  duties  such  as 
maintenance  or  similar  administrative 
support  operations. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

.Automated  records  are  stored  on  a 
hard  drive  Winchester  disk,  magnetic 
tape  reels,  and  on  floppy  disks.  Letters 
of  requests  are  stored  in  file  folders  and 
file  cabinets. 

RETRIEVABILmr: 

Records  are  retrieved  by  name  and  by 
badge  number 

SAFEGUARDS: 

-Access  to  the  Main  Building  is 
controlled  by  guards  and  the  SACS. 
Access  to  the  room  housing  the  system 
is  protected  by  a  three  way  combination 
lock,  key  in  knob,  and  a  simplex  lock. 
Software  safeguards  include  a  password 
required  to  access  the  svstem,  and 
restrictions  on  screens  or  files  permitted 
to  be  accessed  Paper  records  are  stored 
in  locked  cabinets. 

RETENTION  AND  DISPOSAL: 

Records  generated  by  inserting  the 
badge  for  entn,  and  exit,  e  g  .  badge 
number,  date.  time,  and  location  of 
entn'  into  or  exit  from  the  DO) 
buildings,  are  maintained  for  a  period  of 
twelve  months  and  are  destroyed  bv 
over%vnting  with  new  information 
Other  records  are  retained  until  such 
time  as  the  record  subject  has  no  need 
to  enter  the  DO)  buildings,  except  that 
letters  of  request  are  retained  for  three 
months. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director.  Secunty  and  Emergency 
Planning  Staff,  Department  of  Justice, 
Room  6525.  950  Pennsylvania  .Avenue. 
N.W..  Washington.  D.C.  20530-0001. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  in  writing  and  made  to  the 
system  manager  identified  above. 

RECORD  ACCESS  PROCEDURES: 

Make  all  requests  for  access  in  writing 
to  the  System  Manager  at  the  address 
identified  above  Clearly  mark  the 
envelope  and  letter  "Privacy  Act 
Request."  Provide  full  name  and  date  of 
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birth,  with  a  notarized  signature  of  the 
individual  who  is  the  subject  of  the 
record,  and  a  return  address. 

CONTtSTWG  RECORD  PROCEDURES: 

Direct  all  requests  to  contest  or  amend 
information  in  the  record  to  the  System 
Manager  at  the  address  identified  above 
State  clearly  and  concisely  the 
information  being  contested,  the  reason 
for  contesting  it,  and  the  proposed 
amendment  thereof.  Clearly  mark  the 
envelope  "Privacy  Act  Request."  The 
record  must  be  identified  in  the  same 
manner  as  described  for  making  a 
request  for  access. 

RECORD  SOURCE  PROCEDURES: 

Individuals  covered  by  the  system 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT; 

None. 
IFR  Doc.  97-357  Filed  t-7-97;  8:45  am] 

WLUNQ  CODE  4410-01-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sut>stances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  November 
15,  1996,  Orphann,  Inc.,  728  West  19th 
Street,  Houston,  Texas  77008.  made 
apphcation  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basis  classes  of  controlled 
substances  listed  below: 


Drug 


Sched- 
ule 


Methadone  (9250)  

Methadone-intermediate  (9254)  

Levo-alphacetytmethadol      (LAAM) 
(9646). 


The  firm  plans  to  manufacture 
methadone  and  methadone-intermediate 
for  the  production  of  LAAM. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  March 
10,  1997. 


Dated:  December  17.  1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

IFR  Doc  97-430  Filed  1-17-97;  8:45  am] 

BILUNG  CODE  4410-OO-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  October  16, 
1996,  Pharmacia  &  Upjohn  Company, 
7000  Portage  Road,  2000-41-109 
Kalamazoo,  Michigan  49001,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  2,5- 
dimethoxyamphetamine  (7396)  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  manufacture  the 
controlled  substance  for  distribution  as 
bulk  product  to  a  customer. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  March 
10,  1997. 

Dated:  December  17, 1996. 
Gene  R.  Haislip, 

Deputy'  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  97-431  Filed  1-7-97;  8:45  am) 

BILUNG  CODE  4410-09-M 


Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  .Notice  of  information  collection 
under  review;  petition  by  entrepreneur 
to  remove  conditions 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  September  19.  1996,  at  61 
VR  49351.  allowing  for  a  60-day  public 
comment  period.  One  comment  was 
received  by  the  Immigration  and 


NaturaUzation  Service.  The  comment  is 
being  addressed  by\he  form  originator. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  February  7, 
1997.  This  process  is  conducted  in 
accordance  with  5  CFR  Part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  0MB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  or  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vahdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection; 
Petition  by  Entrepreneur  to  Remove 
Conditions. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-829.  Office  of 
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Examinations,  Adjudications  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  by  a 
conditional  resident  alien  entrepreneur 
who  obtained  such  status  through  a 
qualifying  investment,  to  apply  to 
remove  the  conditions  on  his  or  her 
conditional  resident  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200  respondents  at  65  minutes 
(1.08)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  216  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  Januan,'  2.  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

IFR  Doc.  97-352  Filed  1-7-97;  8:45  am] 

BILUNG  CODE  441&-18-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

January  2,  1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  the 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer,  Theresa 
M.  O'Malley  (202)  219-5096  x  166. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  9:00  a.m.  and  12:00  p.m. 
Eastern  time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  the 
Occupational  Safety  and  Health 
Administration,  Office  of  Management 
and  Budget,  Room  10235,  Washington, 
DC  20503  (202)  395-7316,  within  30 


days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  0MB  is  particularly  interested  in 
comments  which: 

*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Benzene  (1910.0128). 

0MB  Number:  1218-0129. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  13,441. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Total  Burden  Hours:  130,457. 

Total  Annualized  capital/startup 
costs:  -  0  -. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
sen-ices):  $7,895,301. 

Description:  The  purpose  of  the 
Benzene  standard  and  its  information 
collection  is  designed  to  provide 
protection  for  employees  from  the 
adverse  effects  associated  with  the 
occupational  exposure  to  benzene.  The 
standard  requires  employers  to  monitor 
employee  exposure  to  benzene,  to 
monitor  employee  health  "and  to  provide 
employees  with  information  about  their 
exposures  and  the  health  effects  of 
injuries. 

Theresa  M.  O'Malley, 
Departmental  Clearance  Officer. 
[PR  Doc.  97-397  Filed  1-7-97;  8:45  am] 
BILUNG  CODE  4S10-26-M 


NUCLEAR  REGULATORY 
COMMISSION 

[lA  96-103] 

Cecil  Ray  Owen;  Order  Prohibiting 
Involvement  in  NRC-Licensed 
Activities  (Effective  Immediately) 

I 

Between  January  25.  1995  and  May 
23,  1995,  Mr.  Ceci'l  Ray  Owen  was 
employed  by  Westinghouse  Electric 
Corporation  (WEC)  as  a  millwright  at 
Virginia  Electric  and  Power  Company's 
(VEPCO)  North  Anna  Power  Station  ' 
(NAPS).  VTPCO  holds  License  Nos. 
NPF-4  and  NPF-7  for  North  Anna  Units 
1  and  2,  issued  by  ihe  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  Pari 
50  on  .^pri!  1,  1978  and  August  21. 
1980.  respectively.  The  licenses 
authorize  VEPCO  to  operate  NAPS  in 
accordance  with  the  conditions 
specified  therein.  WEC  is  a  contractor  to 
V^PCO  and  provides  various  services  at 
NAPS. 

II 

10  CFR  73.56  requires,  in  part,  that 
nuclear  power  plant  licensees 
implement  access  authorization 
programs  or  accept  a  contractor's  access 
authorization  program  for  individuals 
seeking  unescorted  access  to  protected 
and  vital  areas  of  nuclear  power  plants. 
The  objective  of  the  regulation  is  to 
provide  high  assurance  that  individuals 
granted  unescorted  access  are 
trustworthy  and  reliable  and  do  not 
constitute  an  unreasonable  risk  to  the 
health  and  safety  of  the  public.  The 
unescorted  access  authorization 
program  must  include  a  background 
investigation,  including  an  individual's 
employment  historv'.  The  decision  to 
grant  unescorted  access  authorization 
must  be  based  upon  the  licensee's 
review  and  evaluation  of  all  pertinent 
information  developed. 

Ill 

In  order  to  be  certified  for  unescorted 
access  at  NAPS,  Mr.  Owen  was  required 
to  complete  a  WEC  preemployment 
security  questionnaire  which  included  a 
requirement  that  he  list  all  prior 
employment  for  the  last  five  years.  Mr. 
Owen  completed  the  questionnaire  in 
Januarv'  1995.  The  questionnaire  was 
used  by  WEC  to  conduct  a  background 
investigation.  Mr.  Owen  was  granted 
unescorted  access  authorization  to 
NAPS  on  the  basis  of  information  he 
submitted  on  this  WEC  preemployment 
securit\  questionnaire.  Information 
regarding  prior  drug  usage  is  material  to 
the  NRC  in  that  licensee  fitness-for-duty 
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programs  must  provide  reasonable 
assurance  that  plant  personnel  will 
perform  their  tasks  in  a  reliable  and 
trustworthy  manner  and  are  not  under 
the  influence  of  any  substance,  legal  or 
illegal,  which  in  any  way  adversely 
affects  their  ability  to  safely  and 
competently  perform  their  duties. 
Fitness- for-duty  programs  must  also 
provide  rea^nable  measures  for  early 
detection  of  persons  not  fit  to  perform 
activities.  Withholding  information 
regarding  prior  drug  usage  circumvents 
these  provisions  of  the  fitness-for-duty 
programs.  Deliberate  misconduct 
demonstrates  untrustworthiness  to 
conduct  activities  at  an  NRC-licensed 
facility. 

The  Nuclear  Regulator*'  Commission 
Office  of  Investigations  (01)  conducted 
an  investigation,  completed  on  lune  26. 
1996,  which  found  that  Mr.  Owen 
completed  the  WEC  background 
questionnaire  for  a  position  at  NAPS 
and  deliberately  failed  to  identify 
previous  employment,  within  the  five 
year  period,  where  his  employment  was 
terminated  for  a  positive  drug  test. 

The  deliberate  misconduct  rule  in  10 
CFR  50.5(aj(2)  provides,  in  part,  that  an 
employee  of  a  licensee,  or  employee  of 
a  contractor  or  subcontractor  of  a 
licensee,  may  not  deliberately  submit  to 
the  licensee,  or  the  licensee's  contractor 
or  subcontractor,  information  that  the 
employee  knows  to  be  incomplete  or 
inaccurate  in  some  respect  material  to 
the  NRC.  Mr.  Owen  violated  this 
provision  in  that  he  was  emplo  ,ed  by 
WEC,  a  contractor  to  VEPCO,  an  NRC 
licensee,  and  deliberately  provided 
information  to  WEC  that  was  not 
complete,  in  that  he  did  not  identify  one 
previous  employer  on  an  access 
authorization  questionnaire  he  filled  out 
at  WEC's  request.  This  information  was 
material  to  the  NRC  as  WEC  and  VTIPCO 
relied  on  it  in  order  to  satisfv  the 
requirement  of  10  CFR  Part  26  (Fitness 
for  Duty  Programs)  and  10  CFR  73,56 
(Personnel  access  authorization 
requirements  for  nuclear  power  plants). 

Other  pertinent  information  call  into 
question  Mr.  Owen's  credibilitv  and 
trustworthiness.  Mr.  Owen,  when 
questioned  by  01,  did  not  admit  that  he 
had  falsified  the  questionnaire.  Mr. 
Owen  asserted  that  the  questionnaire  he 
completed  had  a  statement  on  the 
bottom  that  only  those  periods  of 
employment  in  excess  of  30  davs  be 
included  When  confronted  with  a 
photocopy  of  the  questionnaire  he 
signed,  which  contained  instructions  to 
list  all  employment  for  the  previous  five 
years,  Mr.  Ov\en  remained  steadfast  in 
his  assertion  that  the  form  he  signed 
only  required  periods  of  emplovment  in 
excess  of  30  days.  During  the  OI 


interview,  Mr.  Owen  repeatedly  denied 
using  illegal  drugs.  However,  when 
confronted  with  the  laboratory  results 
from  his  previous  employer,  Mr.  Owen 
admitted  that  he  used  marijuana  on 
isolated  occasions. 

Mr  Owen  also  told  01  that  he  had  not 
begun  working  at  NAPS  when  he  was 
advised  of  his  denial  of  unescorted 
access  when,  in  fact,  he  was  employed 
at  NAPS  during  the  period  between 
lanuarv  25  and  Mav  23,  1995. 

On  August  19,  1996,  the  NRC  sent  a 
certified  letter  to  Mr.  Owen  advising 
him  of  the  apparent  violation  of  NRC 
requirements  and  offering  him  the 
opportunity  to  attend  a  predecisional 
enforcement  conference.  The  letter 
required  a  written  response  within  30 
days  of  receipt  and  advised  Mr.  Owen 
that  if  he  decided  not  to  participate  in 
a  conference,  the  NRC  would  proceed 
based  on  the  OI  findings.  After  Mr. 
Owen  received  the  letter,  he  telephoned 
Mr.  A.  Gibson,  Director,  Division  of 
Reactor  Safety,  in  the  Region  II  office. 
Mr.  Owen  commented  that  a  ban  would 
affect  his  livelihood  in  that  a  large 
portion  of  his  work  was  at  nuclear  sites. 
Mr.  Gibson  said  that  Mr.  Owen  should 
address  this  potential  impact  in  his 
written  response  As  of  the  date  of  this 
Order,  the  NRC  had  not  received  a 
written  response  from  Mr.  Owen. 

IV 

Based  on  the  results  of  the  OI 
investigation  and  the  lack  of  any 
additional  information  from  Mr.  Owen, 
the  staff  concludes  that  Mr.  Owen's 
omission  was  deliberate  and  in  violation 
of  10  CFR  50.5(a)(2). 

The  NRC  must  be  able  to  rely  on 
licensees,  contractors  and  their 
employees  to  provide  information  that 
is  complete  and  accurate  in  all  material 
respects.  This  is  essential  with  respect 
to  access  authorization  programs  at 
nuclear  power  plants  because:  (1) 
temporary  access  determinations  are 
made  on  the  basis  of  information 
provided  by  individuals  prior  to 
completion  of  a  full  background  check; 
and,  (2)  the  purpose  of  an  access 
authorization  program  is  to  assure  the 
trustworthiness  and  refiability  of 
individuals  granted  unescorted  access. 
Mr.  Owen's  deliberate  omission  raises 
serious  doubt  as  to  whether  he  can  be 
relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  NRC 
licensees  and  their  contractors.  His 
omission  also  raises  doubts  about  his 
trustworthiness  and  reliability. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  Commission 


requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  Owen  were  permitted  at  this  time  to 
be  involved  in  NRC-licensed  activities. 
Therefore,  public  health  and  safety  and 
the  public  interest  require  that  Mr. 
Owen  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  one  year  from  the  date 
of  this  Order  and,  if  he  is  currently 
involved  with  another  Hcensee  in  NRC- 
licensed  activities,  he  must  immediately 
cease  such  activities,  and  inform  the 
NRC  of  the  name,  address  and  telephone 
number  of  the  employer,  and  provide  a 
copy  of  this  Order  to  the  employer. 
Additionally,  Mr.  Owen  is  required  to 
notify  the  NRC  of  his  first  employment 
in  NRC-licensed  activities  for  one  year 
following  the  prohibition  period. 
Furthermore,  pursuant  to  10  CFR  2.202, 
I  find  that  the  significance  of  Mr. 
Owen's  conduct  described  above  is  such 
that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effective. 


Accordingly,  pursuant  to  sections 
103,  161b,  1611, 1610,  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202,  10  CFR 
50.5  and  10  CFR  150.20,  It  is  hereby 
ordered,  effective  immediately,  that: 

A.  .Mr.  Cecil  Ray  Owen  is  prohibited  for 
one  year  from  the  date  of  this  Order  from 
engaging  in  or  exercising  control  over 
individuals  engaged  in  NRC-licensed 
activities,  including  obtaining  unescorted 
access  at  an  NRC-licensed  facility,  if  Mr. 
Owen  is  currently  involved  in  NRC  licensed 
activities,  he  must  immediately  cease  such 
activities,  inform  the  NRC  of  the  name, 
address  and  telephone  number  of  the 
employer,  and  provide  a  copy  of  this  Order 
to  the  employer.  NRC-licensed  activities  are 
those  activities  that  are  conducted  pursuant 
to  a  specific  or  general  license  issued  by  the 
NRC,  including,  but  not  limited  to,  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority  granted 
by  10  CFR  150.20. 

B.  For  one  year  following  the  period  of 
prohibition  set  forth  in  Paragraph  V.A.  above, 
Mr.  Cecil  Ray  Owen  shall,  within  20  days  of 
his  acceptance  of  his  first  employment  offer 
involving  NRC-licensed  activities  as  defined 
in  Paragraph  V.A  above,  provide  notice  to  the 
Director,  Office  of  Enforcement,  U.  S.  Nuclear 
Regulatory  Commission,  Washington,  D.C. 
20555,  of  the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity  where 
he  is,  or  will  be.  involved  in  NRC-licensed 
activities. 

The  notice  shall  include  a  statement  of  his 
commitment  to  compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence  that  he 
will  now  comply  with  applicable  NRC 
requirements. 
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The  Director,  Office  of  Enforcement, 
may  relax  or  rescind,  in  writing,  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Owen  of  good 
cause. 

VI 

In  accordance  with  10  CFR  2.202,  Mr. 
Owen  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  Ume  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission  Washington,  DC.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Owen  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission.  ATTN:  Chief, 
Docketing  and  Service  Section, 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
to  the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  and  to  the  Regional 
Administrator,  NRC  Region  11,  101 
Marietta  Street,  NW,  Suite  2900, 
Atlanta,  Georgia  30323  and  to  Mr.  Owen 
if  the  answer  or  hearing  request  is  by  a 
person  other  than  Mr.  Owen.  If  a  person 
other  than  Mr  Owen  requests  a  hearing, 
that  person  shall  set  forth  with 
particularity  the  marmer  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

Jf  a  hearing  is  requested  by  Mr.  Owen 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  Mr. 
Owen  may,  in  addition  to  demanding  a 
hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 


effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfoimded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  V  abov»shall  be  final  20  davs 
from  the  date  of  this  Order  vdthout 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  V  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  at  Rockville,  Maryland  this  2nd  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 

lames  L.  Milhoan, 

Deputy  Executive  Director  for  Suclear  Reactor 
Regulation.  Research,  and  Regional 
Operations. 

[PR  Doc.  97-399  Filed  1-7-97;  8:45  am] 

BILUNQ  CODE  7590-01 -P 


[Docket  No.:  40-8027] 

Sequoyah  Fuels  Corporation,  Gore, 
Oklahoma;  Consideration  of 
Amendment  to  Source  Material 
License  and  Opportunity  for  a  Hearing 

AGENCY:  Nuclear  Regulatory 
Commission. 

This  is  a  notice  to  inform  the  public 
that  the  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  amendment  to  Source  Material 
License  No.  SUB-1010,  issued  to 
Sequoyah  Fuels  Corporation,  at  the 
Sequoyah  Facility,  Gore,  Oklahoma.  The 
licensee  requested  the  amendment  in  e 
letter  dated  November  18.  1996,  to 
remove  the  special  process 
commitments  contained  in  Chapter  6. 
These  commitments  are  generally 
requirements  for  support  system 
operation  during  processing.  Because 
processing  is  prohibited,  system 
operation  is  not  required. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  a  license  amendment  falling  within 
the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings,  of  the 
NRC's  rules  of  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2" 
(54  FR  8269).  Pursuant  to  §  2.1205(a). 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing  in  accordance  with 
§  2.1205(c).  A  request  for  a  hearing  must 
be  filed  within  thirtv  (30)  davs  of  the 


date  of  publication  of  this  Federal 
Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852-2738:  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requester  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Each  request  for  a  hearing  must  also 
be  served,  by  dehvering  it  personally  or 
by  mail,  to: 

(1)  The  applicant.  Sequoyah  Fuels 
Corporation,  to  the  attention  of  Mr.  John 
H.  Ellis,  President.  P.O.  Box  610,  Gore, 
OK  74435;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Dir-  clor  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville,  MD  20852-2738,  or  by 
mail  addressed  to  the  Executive  Director 
for  Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

For  further  details  with  respect  to  this 
action,  refer  to  the  application  for  the 
amendment  dated  November  18,  1996. 
available  for  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street. 
NW..  Washington.  DC  20555.  and  at  the 
local  public  document  room  located  at 
Stanley  Tubbs  Memorial  Library.  101  E. 
Cherolcee.  Sallisaw.  Oklahoma  74955 

Dated  at  Rockville.  Maryland.  Uiis  31st  day 
of  December  1996. 
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For  the  U.S.  Nuclear  Regulatory 
Commission. 
John  W.  N.  Hickey,  Chief, 

Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management.  Office  of  Suclear  Material 
Safety  and  Safeguards. 
|FR  Doc  97-402  Filed  1-7-97;  8:45  am) 

BILUNG  COOE  7590-01 -P 


[Docket  Nos.  50-327  and  50-328] 

Tennessee  Valley  Authority  (Sequoyah 
Nuclear  Plant  Units  1  and  2);  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Tennessee 
Valley  Authority  (the  licen.see)  to 
withdraw  its  May  19.  1995.  application 
for  proposed  amendment  to  Facility 
Operating  License  Nos.  DPR-77  and 
DPR-79  for  Sequoyah  Nuclear  Plant 
Units  1  and  2,  located  in  Soddy  Daisy, 
Tennessee. 

The  proposed  amendment  would 
have  revised  Technical  Specification 
surveillance  requirement  4.1.1.3  to 
conditionally  exempt  the  end-of-life 
measurement  of  moderator  temperature 
coefficient. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  June  21.  1995 
(60  FR  32372).  However,  the  licensee 
made  a  decision  to  withdraw  the 
proposed  change  on  December  17,  1996 
on  the  basis  that  the  change  is  no  longer 
required.  This  notice  is  to  document 
withdrawal  of  the  subject  amendment 
request. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  19.  1995. 

The  above  document  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the 
Chattanooga-Hamilton  County  Librarv. 
1001  Broad  Street.  Chattanooga, 
Tennessee. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  December  1996 

For  the  Nuclear  Regulator\-  Commission. 
Ronald  W.  Hernan, 

Senior  Protect  .Vfonager,  Project  Directorate 
11-3.  Division  of  Reactor  Projects— I/U.  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc.  97-401  Filed  1-7-97;  8;45  am] 

BILLJNQ  COOE  75aO-01-P 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulator,'  Commission. 

DATE:  Weeks  of  January  6,  13,  20,  and 

27.  1997. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  6 
Tuesday.  January  7 
9:30  a.m.  Briefing  on  Investigative  Matters 

(Closed— Ex.  5  &  7) 
2:00  p.m.  Discussion  of  Procedures  for 

NRC  Strategic  Assessment  iClosed — Ex. 

2) 
Thursday,  January  9 
12.00  noon.  Affirmation  Session  (PUBLIC 

MEETING)  (if  needed) 
Week  of  January  13 — Tentative 
Monday,  January'  13 
10:00  am.  Briefing  on  NRC  Strategic 

Assessment  (PUBLIC  MEETING) 

(Contact:  John  Craig,  30H15-3812) 
11:30  a.m.  Affirmative  Session  (PUBLIC 

MEETING)  (if  needed) 
Week  of  January  20 — Tentative 
Tuesday.  January  21 
3:30  p.m.  Briefing  on  Investigative  Matters 

(Closed— Ex.  5  &  7) 
Wednesday.  January  22 
10:00  a.m.  Briefing  on  Codes  and 

Standards  I  PUBLIC  MEETING)  (Contact: 

Gil  Millman,  301-415-5843) 
11:30  a,m.  Affirmation  Session  (PUBLIC 

MEETING)  (if  needed) 
Week  of  January  27 — Tentative 
Monday.  January  27 
10:00  a.m.  Briefing  bv  DOE  on  Plutonium 

Disposition  (PUBLIC  MEETING) 

(Contact:  Vanice  Perin,  301-415-8143) 
Wednesday,  January  29 
10:00  a.m.  Briefing  on  Op)erating  Reactors 

and  Fuel  Facilities  (PUBLIC  MEETING) 

(Contact:  Victor  McCree,  301-415-1711) 
11:30  a.m.  Affirmation  Session  (PUBLIC 

MEETING)  (if  needed) 
Thursday,  January  30 
10:00  a.m.  Briefing  on  Millstone  by 

Northeast  Utilities  and  NRC  (PL^LIC 

MEETING)  (Contact:  Bill  Travers,  301- 

415-8500) 
Friday.  January  31 
10:00  a.m.  Briefing  on  Integrated  Materials 

Performance  Evaluation  Program 

(PUBUC  MEETING)  (Contact:  Don  Cool, 

301-415-7197) 
•  THE  SCHEDULE  FOR  COM.MISSION 
MEETINGS  IS  SUBJECT  TO  CHANGE  ON 
SHORT  NOTICE.  TO  VERIFY  THE  STATUS 
OF  .MEETINGS  CALL  (RECORDING)— (301) 
415-1292.  CONT.ACT  PERSON  FOR  MORE 
INFORMATION:  Bill  Hill  (301)  41.5-1661. 
*  *  «  *  * 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 

at: 

http://www, nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  vou  no 


longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D,C.  20555  (301- 
415-1661), 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc,gov, 
***** 

Dated:  January  3.  1997. 
WiUiam  M.  Hill,  ]r., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  97^73  Filed  1-6-97;  10:21  am] 
BILUNG  COOE  7S90-01-M 


Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series,  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  10,12,  "Preparation 
of  Petitions  for  Rulemaking  Under  10 
CFR  2.802  and  Preparation  and 
Submission  of  Proposals  for  Regulatory 
Guidance  Dociunents,"  provides 
guidance  to  persons  who  submit 
petitions  for  rulemaking  to  the  NRC 
concerning  the  type  and  quantity  of 
information  that  would  allow  the  NRC 
to  process  the  petition  in  an  expeditious 
manner.  This  guide  also  provides  the 
procedures  for  submitting  proposals  to 
change  existing  regulatory  guidance 
documents. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Publications  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  or  copying  for  a  fee  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW„  Washington,  DC. 
Single  copies  of  regulatory  guides,  both 
active  and  draft,  may  be  obtained  free  of 
charge  by  writing  the  Office  of 
Administration,  Attn:  Distribution  and 
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Services  Section,  USNRC,  Washington, 
DC  20555-0001,  orby  fax  at  (301]  415- 
2260.  Issued  guides  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS,  5285  Port 
Royal  Road.  Springfield,  VA  22161. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Commission. 

David  L.  Morrison, 

Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  97^00  Filed  1-7-97;  8:45  am] 

BILUNG  CODE  7590-01-P 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Conmiission  on  Tuesday  and 
Wednesday,  January  14  and  15,  1997,  at 
the  Madison  Hotel,  15th  &  M  Streets, 
NW.,  Washington,  DC,  202/862-1600. 

The  Full  Commission  vnll  convene  at 
9:00  a.m.  on  January  14,  1997,  and 
adjourn  at  approximately  5:15  p.m.  On 
Wednesday,  January  15,  1997,  the 
meeting  w^ill  convene  at  8:00  a.m.  and 
adjourn  at  approximately  3:30  p.m.  The 
meetings  will  be  held  in  Executive 
Chambers  1,2,  and  3  each  day. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 

(FR  Doc.  97-361  Filed  1-7-97;  8:45  am] 
BILUNG  CODE  6820-BW-M 


RAILROAD  RETIREMENT  BOARD 

Sunshine  Act  Meeting;  Notice  of  Public 
Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  January  15,  1997,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago.  Illinois. 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Letter  to  Mr.  Ken  Apfel,  OMB,  Re 
Bulletin  No.  96-02.  Consolidation  of 
Agency  Data  Centers 

(2)  Consultative  Medical 
Examinations  Contract 

(3)  Medicare  Sohcitation  Notice 

(4)  Potential  Option  for  Co-Location  of 
Branch  Offices  (Westbury) 


(5)  Phase  IV  Office  Closures  (Options 
A  thru  D) 

(6)  Proposed  Buyout  Offers 

(A)  Buyouts  for  Vear  2000  Employees 

(7)  Senior  Executive  Service 
Allocation,  Fiscal  Years  1998  and  1999 

(8)  Outleasing  of  the  First  Floor 

(9)  Pubhcation  of  Monthly  Benefit 
Statistics 

(10)  Coverage  Determinations: 

A.  Discussion  of  Hearings  Officer's 
Report  on  Coverage  Decision  For  CSX 
Sealand  Terminals 

B.  Status  of  Intermodal  Services  under 
the  Railroad  Retirement  and  Railroad 
Unemployment  Insurance  Acts 

C.  South  Central  Rail  Management, 
LLC 

D.  CSX  Technology,  Inc. 

E.  Belvidere  &  Delaware  River 
Railway  Company,  Inc. 

F.  Industrial  Temps,  Inc. 

G.  Minnesota  River  Bridge  Company 
H.  Response  to  Letter  of  12/4/96  from 

Mr.  Damen  K.  McCaddon  Concerning 
Refunds  of  Railroad  Retirement  Taxes 
Paid  to  Employees  Of  the  Durango  & 
Silverton  Narrow  Gauge  Railroad 

(11)  Regulations; 

A.  Part  21 1 ,  Pay  for  Time  Lost 

B.  Parts  230,  255  and  261 

(12)  December  18,  1996  Board 
Meeting — Recommendation  Regarding 
Public  Attendance  at  Future  Board 
Meetings 

(13)  Labor  Member  Truth  in 
Budgeting  Status  Report 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751^920. 

Dated:  January  3.  1997. 
Beatrice  Ezerski, 

Secretary-  to  the  Board 

[FR  Doc.  97-462  Filed  1-6-97.  949  am] 

BILUNG  CODE  790S-01-M 


SECimmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38107;  File  Nos.  SR- 
SCCP-96-11  and  SR-Philadep-ee-21] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Philadelphia  Depository  Trust 
Company;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Changes  Relating  to 
Participants  Fund  Contributions  for 
Inactive  Account(s) 

December  31.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 


November  15.  1996.  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
and  the  Philadelphia  Depository  Trust 
Company  ("Philadep")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
changes  (File  Nos.  SR-SCCP-96-11  and 
SR-Philadep-96-21)  as  described  in 
Items  I  and  II  below,  which  items  ha\'e 
been  prepared  primarily  by  SCCP  and 
Philadep.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  change  seeks 
permanent  approval  of  SCCP's  and 
Philadep's  participants  fund  formulas 
with  respect  to  inactive  accounts  and 
the  account  monitoring  procedures 
related  to  such  inactive  accounts.  The 
Commission  ;  reviously  approved  these 
formulas  and  account  monitoring 
procedures  on  a  temporar\'  basis 
through  December  31.  1996.2 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  -vith  the  Commission. 
SCCP  and  Philadep  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  SCCP 
and  Philadep  nave  prepared  summaries, 
set  forth  in  sections  (A).  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements.-' 

(A)  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

The  proposed  rule  change  seeks 
permanent  approval  of  amendments  to 
both  SCCP's  and  Philadep's  Rule  1  and 
Rule  4  governin  ,  (i)  the  $5,000 
minimum  cash  participants  fund 
contribution  for  inactive  accounts  and 
(ii)  the  inactive  account  monitoring 
procedures  designed  to  detect  and 
collect  additional  participants  hmd 
contributions  when  an  inactive  account 


•15  U.S.C.  78s(b)(l). 


^  Securities  a.id  Ext.lange  .\c\  Release  No  3~554 
^.^ugus!  9.  19961,  61  re  42929  iFile  Nos   SR-SCCP- 
96-03  a.Td  SR-Philadep-9fe-0"j  lorder  granting 
temporary  approval  of  propxjsed  rule  changes  to 
establish  separate  particifMnt  calpgones  for  inactive 
accounts). 

'  The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  SCCP  and  Philadep. 
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becomes  active.  The  Commission 
previously  approved  these  participants 
fund  formulas,  the  procedures 
monitoring  levels  of  account  activity, 
and  the  procedures  for  collecting 
additional  participants  fund 
contiibutions  on  a  temporary  basis 
through  December  31.  igge." 
Throughout  the  temporary  approval 
period,  SCCP  and  Philadep  have 
provided  monthly  reports  to  the 
Commission  detailing  inactive  account 
activity.  At  this  time.  SCCP  and 
Philadep  are  requesting  that  the 
Commission  grant  permanent  approval 
to  the  inactive  account  participants  fund 
contribution  and  the  inactive  account 
monitoring  procedures. 

SCCP  and  Philadep  believe  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  1 7A  of  the 
Act  and  the  rules  and  regulations 
thereunder  because  the  rule  proposal 
will  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  will  assure  the 
safeguarding  of  securities  and  funds  in 
the  custody  or  control  of  SCCP  and 
Philadep  or  for  which  SCCP  and 
Philadep  are  responsible. 

(Bj  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

SCCP  and  Philadep  do  not  believe 
that  the  proposed  rule  changes  will 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organizations' 
Statement  on  Com.ments  on  the 
Proposed  Rule  Changes  Received  From 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  SCCP  and 
Philadep  will  notify  the  Commission  of 
any  written  comments  received  by  SCCP 
and  Philadep. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.*  The  Commission  believes 
the  proposed  rule  changes  are  consistent 
with  SCCP's  and  Philadep's  obhgations 
under  Section  17A[b)(3)(F)  because  in 
connection  with  establishing  separate 
participant  categories  designed  for 
participants  that  conduct  limited 


*  For  a  complete  discussion  of  SCX^P's  and 
PhiUdeps  inactive  account  rules  and  procedures, 
refer  to  Securities  and  E.xchange  .\ct  Release  No. 
37  554.  supra  note  2 

MS  U.S.C.  789-l(b)(3)(F). 


activity,  the  proposals  establish 
procedures  to  monitor  the  level  of 
activity  in  those  participants  accounts 
and  procedures  to  collect  additional 
participants  fund  deposits  if  the  activity 
in  the  accounts  increase  above  certain 
thresholds. 

SCCP  and  Philadep  have  estabUshed 
new  surveillance  procedures  to  monitor 
inactive  participants'  accounts  to  ensure 
that  inactive  participants  are  not  able  to 
conduct  levels  of  activity  above  the 
inactive  account  thresholds  without 
depositing  additional  funds.  Pursuan*  to 
the  temporary  approval  order,  SCCP  and 
Philadep  have  submitted  on  a  monthly 
basis  reports  detailing  the  number  of 
inactive  participants,  the  value  of  their 
participants  fund  deposits,  and  the  total 
activity  in  each  inactive  account  for  the 
prior  month.  After  review  of  the 
monthly  reports,  the  Commission 
believes  that  it  is  appropriate  to  grant 
permanent  approval  of  the  proposals. 
The  inactive  accounts  reflect  a  small 
volume  of  activity  that  the  Commission 
currently  believes  is  adequately  covered 
by  the  inactive  account  minimum 
participants  funds  deposit. 
Additionally,  SCCP's  and  Philadep's 
procedures  provide  for  the  monitoring 
of  activity  in  those  participant  accounts 
and  the  prompt  collection  of  additional 
funds  as  the  level  of  activity  nears  the 
maximum  level  of  activity  allowed  in  an 
inactive  participants  account. 

However.  SCCP  and  Philadep  are  to 
continue  to  submit  on  a  monthly  basis 
reports  detailing  the  number  of  inactive 
participants,  the  value  of  their 
participants  fund  deposits,  the  total 
activity  in  each  inactive  account  for  the 
prior  month,  and  the  steps  taken  in  the 
event  that  an  inactive  participant 
exceeded  the  inactive  thresholds  or 
became  active.  SCCP  and  Philadep  must 
continue  to  submit  such  reports  to  the 
Commission  so  that  the  Commission  can 
continue  to  monitor  SCCP's  and 
Philadep's  administration  of  these  new 
surveillance  procedures  established 
under  these  proposed  rule  changes. 

SCCP  and  Philadep  have  requested 
that  the  Commission  find  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing. 
Because  accelerated  approval  will 
enable  SCCP  and  Philadep  to  keep  in 
place  without  interniption  their  inactive 
participant  procedures,  the  Commission 
finds  good  cause  for  approving  the 
proposed  rule  changes  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing.^ 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  woitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP  and  Philadep.  All 
submissions  should  refer  to  the  file 
number  SR-SCCP-96-1 1  and  SR- 
Philadep-96-21  and  should  be 
submitted  by  January  29,  1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
SCCP-96-1 1  and  SR-Philadep-96-21) 
be,  and  hereby  are,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-385  Filed  1-7-97;  8:45  am) 
BILUNQ  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaratton  of  Disaster  Loan  Area  »2921] 

Pennsylvania;  and  Contiguous 
Counties  in  New  Jersey;  Declaration  of 
Disaster  Loan  Area 

Philadelphia  County  and  the 
contiguous  counties  of  Bucks,  Delaware, 
and  Montgomery  in  the  Commonwealth 
of  Pennsylvania,  and  Burlington, 
Camden,  and  Gloucester  Counties  in  the 
State  of  New  Jersey  constitute  a  disaster 
area  as  a  result  of  damages  caused  by  a 
fire  which  occurred  on  December  19 
and  20,  1996  in  the  City  of  Philadelphia. 
Applications  for  loans  for  physical 


"  The  staff  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  has  concurred  with  the 
Commission's  granting  of  accelerated  approval  of 


Philadep's  proposed  rule  change.  Telephone 
conversation  between  lohn  Rudolph.  Board  of 
Governors  of  the  Federal  Reserve  System,  and  Chris 
Concannon,  Staff  Attorney.  Division  of  Market 
Regulation,  Commission  (December  30,  1996). 
'17CFR200.30-3(a)(12). 


UMI 
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damage  may  be  filed  until  the  close  of 
business  on  February  28,  1997  and  for 
economic  injury  until  the  close  of 
business  on  September  30,  1997  at  the 
address  listed  below: 
U.S.  Small  Business  Administration, 
Disaster  Area  1  Office.  360  Rainbow 
Boulevard  South,  3rd  Floor,  Niagara 
Falls,  New  York  14303  or  other 
locally  announced  locations. 
The  interest  rates  are: 

1    Percent 


For  Physical  Damage: 

HOMEOWNERS  WITH  CREDIT 
AVAILABLE  ELSEWHERE  ....  8.000 

HOMEOWNERS  WITHOUT 
CREDIT  AVAIUVBLE  ELSE- 
WHERE     '  4  DOG 

BUSINESSES    WITH    CREDIT  ; 
AVAILABLE  ELSEWHERE  ....  i  8,000 

BUSINESSES  AND  NON- 
PROFIT ORGANIZATIONS 
WITHOUT  CREDIT  AVAIL- 
ABLE ELSEWHERE  4,000 

OTHERS  (INCLUDING  NON- 
PROFIT ORGANIZATIONS) 
WITH    CREDIT    AVAILABLE 

ELSEWHERE  '  7.250 

For  Economic  Injury:  ''• 

BUSINESSES      AND      SMALL  | 
AGRICULTURAL  COOPERA- 
TIVES    WITHOUT     CREDIT 
AVAILABLE  ELSEWHERE  ....  4.000 


The  numbers  assigned  to  this  disaster 
forphysical  damage  are  292105  for 
Pennsylvania  and  292205  for  New 
Jersey.  For  economic  injury  the  numbers 
are  932800  for  Pennsylvania  and  932900 
for  New  Jersey. 

[Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  30.  1996. 
Katherine  D.  Kincaid, 
Acting  Administrator. 
(PR  Doc.  97-370  Filed  1-7-97;  8:45  am] 
BILUNG  CODE  B02S-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2501] 

Significant  Projects  Which  Have  Been 
Tendered  In  the  Oil  and  Gas  Sector  in 
Iran 

Pursuant  to  section  5(e)  of  the  Iran 
and  Libya  Sanctions  Act  of  1996  (Public 
Law  104-172),  the  Department  of  State 
is  presenting  the  following  list  of 
significant  projects  which  have  been 
publicly  tendered  in  the  oil  and  gas 
sector  in  Iran.  We  have  made  no 
determinations  with  respect  to  the 
imposition  of  sanctions  in  connection 
with  the  projects  on  the  list.  A  project's 
inclusion  on  or  absence  from  the  list 
should  not  be  seen  as  relevant  to  a 


determination  on  the  imposition  of 
sanctions. 

— South  Pars  Gasfield  Development 

Project 
— AMAK  Gas  Processing  Facility 
— Doroud  Oilfield  Expansion  Project 
— Salman  Field  Khuff  Gas  Reservoir 

(Dalan  Formation)  Development 
—Bandar  Abbas  Condensate  Refinerv 

(Number  9  Refiner.) 
— Shiraz  Refinerv  E,xpansion 
— NGL-1200Facilitv 
—NGL-1 300  Facility 
— Lavan  Island  LPG  Facilitv 
— Baial  Oilfield  Development  Project 
— Soroush  Oilfield  Development 

Project. 

Dated:  la.'-aian  2.  1997. 

William  Weingarten, 

Di-putv Assistant  Secretan.  Acting.  Energy. 
Sanctions,  and  Commodities. 

!FR  Doc.  9--409  Filed  1-7-97;  8:45  am) 

BILLING  CODE  4710-07-M 


[Public  Notice  Number  2502] 

International  Joint  Commission; 
Boundat7  Waters  Treaty  of  1909 

Notice  of  Public  Hearing  on  the  Safetv 
of  Dams  and  Other  Structures  Operated 
under  International  Joint  Commission 
Orders. 

Certain  dams  and  other  structures 
along  the  United  States-Canada  border 
are  operated  under  Orders  of  the 
International  Joint  Commission 
pursuant  to  the  Boundary  Waters  Treatv 
of  1909  and  the  Rainy  Lake  Convention. 
Currently,  oversight  of  safety 
considerations  varies. 

The  Lntemational  Joint  Commission 
will  hold  a  pubfic  hearing  in  Ottawa. 
Ontario  on  February  19,  1997  to 
evaluate  these  individual  procedures 
and  authorities,  to  hear  the  views  of  ail 
interested  persons  on  how  best  to 
ensure  the  safety  of  structures  subject  to 
Commission  Orders,  and  to  consider 
how  long  such  Orders  should  remain  in 
force. 

The  hearing  will  begin  at  10  am  on 
February  19,  1997  at  the  location  below- 
Canadian  International  Trade  Tribunal. 
Hearing  Room  #2,  333  Laurier  Avenue 
West,  18th  floor,  Ottawa,  Ontario. 

Everyone  is  invited  to  offer  relevant 
information  and  views  to  the 
Commission,  whether  on  their  own 
behalf  or  in  a  representative  capacitv 
Persons  intending  to  participate  in  the 
hearing  are  encouraged  to  provide  either 
Commission  Secretar\-  with  copies  of 
their  remarks  prior  to  the  hearing. 

Written  submissions  are  encouraged 
from  both  those  who  attend  and  from 
those  unable  to  attend  the  hearing.  Thev 
may  be  sent  to  either  Commission 


Secretary'  on  or  l>efore  March  21,  1997 
at  the  addresses  below: 

Secretan,.  U.S.  Section.  1250  23rd 

Street.  N\V.,  Suite  100  Washington. 

DC  20440  Telephone  (202)  736-9000 

Fax:  !202)  736-9015  Email: 

Bevacquafi&'i)c.achilles.n»t 
Secretar\.  Canadian  Section  100 

Metcalfe  Street.  18th  Floor  Ottawa. 

ON  KlP  5.M1  Telephone.  (ttl3)  995- 

2984  Fax:  (613)  993-5583  Email: 

Trippg@iic.achilles.net 

The  International  Joint  Commission 
has  approved  construction  and 
operation  of  certain  structures  along  the 
border  Structures  operating  under 
Commission  Orders  include: 

St.  Croix  River 

Grand  Falls  Dam 
Milltown  Dam 
Forest  City  Dam 
Vanceboro  Dam 

Saint  lohn  RiV'  r 

Grand  Falls  Dam 

Richelieu  River 

Fr\'ers  Island  Dam 

St.  Lawrence  River 

Moses-Saunders  Dam 
Long  Sault  Dam 
Iroquois  Dam 

.Niagara  River 

.Niagara  Falls  Control  Structure 
Lake  Ene  Ice  Boom 
Peace  Bridge 

St  Marys  River 

Compensating  \\  urks 
Great  Lakes  Power  Dam 

Rainy  and  Namakan  Lakes 

Praine  Portage  Dam 

Kettle  Falls  Dam 

Fort  Frances-International  Fails  Dam 

Kootenay  River 

Kootenay  River  Dyking 
Corra  Lmn  Dam 

Columbia  Ruer 

Grand  Coulee  Dam 

Pend'Oreille  River 

Waneta  Dam 

Okanagan  River 

Zosel  Dam 

Dated   lanuarv'  2.  1997. 
Kathy  Prosser. 

Secretary-.  United  States  Section. 
International  Joint  Commission. 
IFR  Do(    q--4r     F:iecl  1-- -9"   8  45amj 
BILUNG  CODE  471&-14-P 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESEffTATIVE 

Identifications  of  Countries  Under 
Section  182  of  tfie  Trade  Act  of  1974: 
Request  for  Public  Comment 

AGENCY:  Offict!  of  the  United  States 
Trade  Representative. 

ACTION:  Request  for  written  submissions 
trum  the  public  concerning  acts, 
polities  and  practices  to  be  considered 
•irt'ith  respect  to  identification  of 
lountries  under  section  182  of  the  Trade 
Act  of  1974,  as  amended. 

SUMMARY:  Section  182  of  the  Trade  Act 
of  1974,  as  amended  (Trade  Act), 
requires  the  United  States  Trade 
Representative  (USTR)  to  identify 
countries  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  deny  fair  and 
equitable  market  access  to  U.S.  persons 
who  rely  on  intellectual  property 
protection    19  U.S.C.  2242.  In  addition, 
the  USTR  is  required  to  determine 
which  of  the  countries  identified  should 
be  designated  as  priority  foreign 
countries.  Prionty  foreign  coimtries 
typically  are  subject  to  a  "special"  301 
investigation  of  the  acts,  policies  or 
practices  which  led  to  their  designation. 
Section  182  of  the  Trade  Act  contains  a 
special  rule  for  the  identification  of 
actions  by  Canada  affecting  United 
States  cultural  industries 

USTR  requests  written  submissions 
from  the  public  concerning  foreign 
countries'  acts,  policies,  and  practices 
that  are  relevant  to  the  decision  whether 
particular  trading  partners  should  be 
identified  under  section  182  of  the 
Trade  Act. 

DATES:  Submissions  must  be  received  on 
or  before  12:00  noon  on  Tuesday, 
February-  18.  1997, 

FOR  FURTHER  INFORMAUON  CONTACT: 

Joseph  Papovich,  Deputy  .Assistant 
USTR  for  Intellectual  Property  (202) 
395-6864;  Claude  Burcky.  Director  for 
Intellectual  Property  (202)  395-6864;  or 
Thomas  Robeitson,  -Associate  General 
Counsel  (202)  395-6800,  Office  of  the 
United  States  Trade  Representative. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  182  of  the  Trade  Act,  the 
USTR  must  identify  those  countries  that 
deny  adequate  and  effective  protection 
for  intellectual  property  rights  or  deny 
fair  and  equitable  market  access  to  U.S. 
persons  who  rely  on  intellectual 
property  protection.  Those  countries 
Lhat  have  the  most  onerous  or  egregious 
ucts.  policies,  or  practices  and  whose 
a  s.  policies  or  practices  have  the 
g;  atest  adverse  impact  (actual  or 
pc'entiaij  on  relevant  U,5.  products  are 


to  be  identified  as  priority  foreign 
countries. 

USTR  may  not  identify  a  coimtry  as 
a  priority  foreign  country  if  it  is  entering 
into  good  faith  negotiations,  or  making 
significant  progress  in  bilateral  or 
multilateral  negotiations,  to  provide 
adequate  and  effective  protection  of 
intellectual  property  rights. 

Section  182  contains  a  special  rule 
regarding  actions  of  Canada  affecting 
United  States  cultural  industries  The 
USTR  is  obligated  to  identify  anv  act, 
poUcy  or  practice  of  Canada  which 
affects  cultural  industries,  is  adopted  or 
expanded  after  December  17,  1  t92,  and 
is  actionable  under  article  2106  of  the 
North  American  Free  Trade  Agreement 
(NAFTA).  The  identification  of  any  such 
act,  policy  or  practice  shall  have  the 
same  status  as  a  priority  foreign  country 
designation  under  section  182(a)(2)  of 
the  Trade  Act  (i.e.,  the  rules  regarding 
initiation  of  a  "special"  301 
investigation  will  apply),  unless  the 
United  States  has  already  taken  action 
pursuant  to  section  2106  of  the  NAfTA. 

USTR  must  make  the  above- 
referenced  identifications  and 
designations  within  30  days  after 
publication  of  the  National  Trade 
Estimate  (NTE)  report,  i.e.,  no  later  than 
April  30,  1997.  Priority  foreign 
countries  typically  are  subject  to  a 
"special"  301  investigation  of  the  acts, 
policies  or  practices  which  led  to  their 
designation. 

Requirements  for  Submissions: 
Submissions  should  include  a 
description  of  the  problems  experienced 
and  the  effect  of  the  acts,  poficies,  and 
practices  on  U.S.  industry.  Submissions 
should  be  as  detailed  as  possible  and 
should  provide  all  necessary 
information  for  assessing  the  effect  of 
the  acts,  policies  and  practices.  Anv 
submissions  that  include  quantitative 
loss  claims  should  be  accompanied  by 
the  methodology  used  in  calculating 
such  estimated  losses.  Comments  must 
be  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
2006.8a3)(55)  FR  20593)  and  must  be 
sent  to  Sybia  Harrison,  Special  Assistant 
to  the  Section  301  Committee,  Room 
223,  600  17th  Street,  NW.,  Washington, 
D.C.  20508,  no  later  than  12:00  noon  on 
Tuesday,  February'  18,  1997.  Because 
submissions  will  be  placed  in  a  file 
open  to  public  inspection  at  USTR, 
business-confidential  information 
should  not  be  submitted. 

Public  Inspection  of  Submissions: 
Within  one  business  dav  of  receipt, 
submissions  will  be  placed  in  a  public 
file,  open  for  inspection  at  the  USTR 
Reading  Room,  in  Room  101,  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street,  NW.,  Washington,  DC. 


An  appointment  to  review  the  file  may 
be  made  by  calling  Brenda  Webb,  (202) 
395-6186.' The  USTR  Reading  Room  is 
open  to  the  pubHc  from  12:00  noon  and 
from  1:00  p.m.  to  4:00  p.m.  Monday 
through  Friday. 
Joseph  Papovich, 

Deputy  Assistant  USTR  for  Intellectual 
Property. 

[FR  Doc.  97^16  Filed  1-7-97;  8:45  amj 

BILLING  CODE  31M-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Department  of  Transportation 
(DOT). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICR)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICRs  describe  the  nature 
of  the  information  collection  and  their 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collections  of  information  was 
pubhshed  on  October  22,  1996  [FR  61, 
page  548331. 

DATES:  Comments  must  be  submitted  on 
or  before  February  7,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Judith  Street,  Federal  Aviation 
Administration,  Corporate  Information 
Division,  ABC-100,  800  Independence 
Ave.,  SW.,  (202)  267-9895.  Washington, 
DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

1.  Title:  Transition  to  an  all  Stage  3 
Fleet  operating  in  the  48  contiguous 
United  States  and  the  District  of 
Columbia. 

OMB  No.  2120-0553. 

Type  of  Request:  Extension  of  A 
Currently  Approved  Collection. 

Affected  Public:  U.S.  and  foreign  air 
carriers. 

Abstract:  14  CFR  Part  91  implements 
Sections  9308  and  9309  of  the  Airport 
Noise  and  Capacity  Act  of  1990,  by 
establishing  a  schedule  of  reductions  of 
Stage  2  airplanes  and  prohibiting  their 
use  in  the  contiguous  U.S.  after  12/31/ 
99.  Also,  it  precludes  the  operation  of 
airplanes  in  the  contiguous  U.S.  that 
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were  imported  pursuant  to  contracts 
executed  after  11/5/90. 

Burden  Estimate:  The  estimated 
burden  is  280  hours  annually. 

2.  Title:  Alcohol  Misuse  Prevention 
Program  for  Personnel  Engaged  in 
Specified  Aviation  Activities. 

0MB  No.  2120-0571. 

Type  of  Request:  Extension  of  A 
Currently  Approved  Collection. 

Affected  Public:  The  respondents  are 
an  estimated  5,300  specified  aviation 
employers. 

Abstract:  This  regulation  requires 
specified  aviation  employers  to 
implement  an  FAA-approved  alcohol 
misuse  prevention  program,  (AMPP),  to 
provide  the  FAA  with  an  AMPP 
certification  statement,  and  to  report 
annually  on  alcohol  testing  results. 

Burden  Estimate:  The  estimated 
burden  is  14.000  hours  annuailv. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725-1 7th  Street.  N\V. 
Washington,  DC  20503,  Attention  EXDT 
Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC.  on  December 
23,  1996. 
Phillip  A.  Leach, 

Clearance  Officer.  United  States  Department 
of  Transportation 

|FR  Doc.  97-383  Filed  1-7-97;  8:45  am] 

BJLUNG  CODE  4910-62-P 


Coast  Guard 

[CGD  96-070] 

National  Baseline  Requirements  Group 
Meeting 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Coast  Guard  is 
undertaking  an  effort  to  identify  the 
minimum  capabilities  a  Vessel  Traffic 
Service  (VTS)  must  have  to  serve  its 
wide  range  of  users.  The  Coast  Guard 
needs  to  establish  national  baseline 
operating  requirements  that  will  permit 


it  to  take  advantage  of  available,  off-the- 
shelf  systems  that  will  be  less  expensive 
to  build  and  operate.  In  order  to  have  a 
comprehensive  representation  of  all 
waterway  users,  the  Coast  Guard  has 
invited  national  representatives  of 
several  maritime  organizations  to 
provide  input  to  assist  in  the 
development  of  these  requirements. 
This  is  the  first  meeting  of  the  National 
Baseline  Requirements  Group.  There 
will  be  a  series  of  4-€  meetings  which 
will  continue  through  early  1997. 

DATES:  The  meeting  will  be  held  Ianuar\- 
15.  1997,  from  9  a.m.  to  approximatelv 
5  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Marine  Board  Offices,  National 
Academy  of  Science.  2001  Wisconsin 
Avenue.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Johnson,  Marine  Board.  National 
Academy  of  Science.  2001  Wisconsin 
Avenue,  Washington,  DC,  telephone 
(202)  334-3157,  fax  (202)  334-3789. 

SUPPLEMENTARY  INFORMATION: 

Attendance  is  open  to  the  public.  With 
advance  notice,  and  as  t.me  permits, 
members  of  the  public  may  make  oral 
presentations  during  the  meeting. 
Persons  wishing  to  make  oral 
presentations  should  notify  the  person 
listed  above  under  the  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than  the 
day  before  the  meeting.  Written  material 
may  be  submitted  prior  to.  during,  or 
after  the  meeting. 

The  agenda  for  the  meeting  consists  of 
the  following  items: 

(1)  VTS  Progiam  Update  and  VTS 
Authority. 

(2)  Overview  of  Coast  Guard  Mission 
Needs. 

(3)  Scope — Critical  Areas  for  VTS. 

(4)  Coast  Guard  Strawman 
Operational  Requirements  Menu  and 
Coast  Guard  Expectations  and  Needs. 

(5)  Development  of  Minimum  Safety 
Baseline  VTS. 

(6)  Plans  for  Next  Meeting. 

(7)  Adjournment. 
Dated:  Decemtjer  31.  1996. 

J.C.  Card. 

Rear  Admiral.  U.S.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection 
(FR  Doc  97-421  Filed  1-7-97;  8:45  am] 

BILLING  CODE  4»10-14-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  96-126;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1986 
Mazda  RX-7  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1986 
Mazda  RX-7  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 

by  the  National  Highway  Traffic  Safetv 
.Administration  (.NHTSA)  of  a  petition 
for  a  decision  that  a  1986  Mazda  RX-7 
that  was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  \ehicle  safetv  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantiailv 
similar  to  a  vehicle  that  was  originallv 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  bv  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readilv 
altered  to  conform  to  the  standards 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  7,  1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section. 
Room  5109.  National  Highwav  Traffic 
Safety  Administration,  400  Seventh  St.. 
SW.,  Washington.  DC  20590.  [Docket 
hours  are  from  930  am  to  4  pm| 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safetv  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
.National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 


1144 


Federal  Register  /  Vol    62,  No.  5  /  Wednesday,  January  8,  1997  /  Notices 


Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
rsIHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

LPCofNew  York,  Inc.  of 
Ronkonkoma,  New  York  ("LPC") 
(Registered  Importer  96-100)  has 
petitioned  NHTSA  to  decide  whether 
1986  Mazda  RX-7  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  LPC  believes 
is  substantially  similar  is  the  1986 
Mazda  RX-7  that  was  manufactured  for 
importation  into,  and  sale  in.  the  United 
States  and  certified  by  its  manufacturer 
as  conformmg  to  all  applicable  Federal 
motor  vehicle  safety  standards 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1986 
Mazda  RX-7  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

LPC  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U. S.  certified  1986  Mazda  RX- 
7,  as  originally  manufactured,  conforms 
to  many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards 

Specifically,  the  petitioner  claims  that 
the  non-US.  certified  1986  Mazda  RX- 
7  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 

Shift  Lever  Sequence 103 

Defrosting  and  De fogging  Systems.  104 
Windshield  Wipmg  and  Washing 
Systems.  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses.  109  \ew  Pneumatic 
Tires.  Ill  Reaniew Minors.  112 
Headlamp  Concealment  Devices.  113 
Hood  Latch  Systems.  116  Brake  Fluid. 
124  Accelerator  Control  Svstems.  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System.  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems,  209  Seat  Belt 
Assemblies.  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 


214  Side  Impact  Protection,  216  Roof 
Crush  Resistance.  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  states  that  the  vehicle  also 
complies  with  the  Bumper  Standard 
found  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  inscription  of  the  word 
"Brake"  on  the  lens  of  the  brake  failure 
indicator  lamp;  (b)  replacement  of  the 
speedometer/odometer  with  a  U.S.- 
model  component. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-  model  sealed 
headlight  assemblies:  (b)  installation  of 
U.S.-  model  rear  sidemarker  Hghts. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
installation  of  a  U.S.-  model  warning 
buzzer  relay  and  a  warning  buzzer  in 
the  steering  lock  electrical  circuit. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  seat  belt 
warning  buzzer.  Petitioner  states  that 
the  vehicle  is  equipped  with  U.S. -model 
seat  belt  assemblies  identical  to  those 
found  on  its  U.S. -certified  counterpart. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
a  VIN  plate  will  be  installed  in  the 
vehicle  so  that  it  can  be  read  from 
outside  the  left  windshield  pillar,  and  a 
VIN  reference  label  will  be  installed  on 
the  edge  of  the  door  or  latch  post  nearest 
the  driver  to  meet  the  requirements  of 
49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration.  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  DC;  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  Mazda 
in  the  docket  at  the  above  address  both 
before  and  after  that  date.  To  the  extent 


possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501,8. 

Issued  on:  (anuary  3,  1997. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  97-387  Filed  1-7-97;  8:45  am] 

BILUNG  CODE  4910-59-P 

[Docket  No.  96-132;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1984 
Nissan  300ZX  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1984 
Nissan  300ZX  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1984  Nissan  300ZX 
that  was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantiallv 
similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  7,  1997. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section. 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
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has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

LPC  of  New  York.  Inc.  of 
Ronkonkoma,  New  York  ("LPC") 
(Registered  Importer  96-100)  has 
petitioned  NHTSA  to  decide  whether 
1984  Nissan  300ZX  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  LPC  believes 
is  substantially  similar  is  the  1984 
Nissan  300ZX  that  was  manufactured 
for  importation  into,  and  sale  in,  the 
United  States  and  certified  by  its 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
^andards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-  U.S.  certified  1984 
Nissan  300ZX  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1984  Nissan 
300ZX,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1984  Nissan 
360ZX  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 

Shift  Lever  Sequence 103 

Defrosting  and  Befogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Brake  Systems. 
106  Brake  Hoses.  109  New  Pneumatic 
Tires,  111  Rean'iew  Minors.  112 
Headlamp  Concealment  Devices,  113 
Hood  Latch  Systems.  116  Brake  Fluid, 


124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System.  204  Steenng 
Control  Rearward  Displacement,  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages.  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Wmdshield 
Retention,  214  Side  Impact  Protection, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammabilitv  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1984  Nissan 
300ZX  complies  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readilv 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  fb)repUcement  of  the 
speedometer/odometer  with  a  U.S.- 
model  component. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment: 
installation  of  U.S.-  model  headlight, 
and  sidemarker  assemblies. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
installation  of  a  U.S.-  model  warning 
buzzer  relay  and  a  warning  buzzer  in 
the  steering  lock  electrical  circuit. 
»  Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window- 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  seat  belt 
warning  buzzer. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a  VIN 
plate  will  be  installed  on  the  vehicle  so 
that  it  can  be  read  from  outside  the  left 
windshield  pillar,  and  a  VIN  reference 
label  will  be  installed  on  the  edge  of  the 
door  or  latch  post  nearest  the  driver  to 
meet  the  requirements  of  49  CFR  Part 
565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 


5109.  400  Seventh  Street,  S.W.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S  C  30141(a)(l)fA)  and 
(b)(1);  .49  CFR  593.8;  delegations  of  authontv 
at  49  CFR  150  and  501.8. 

Issued  on:  ianuan.'  3.  1997. 
Marilynne  JacoiK. 

Director.  Office  of  Vehicle  Safety  Compliance 
IFR  Doc.  97-422  Filed  1-7-97:  8:45  am] 

BILUNG  CODE  4910-6»-P 

[Docket  No.  96-131;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1992 
Through  1996  BMW  3251  Passenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1992 
through  1996  BMW  325i  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1992  through  1996 
BMW  325i  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  7.  1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to  Docket  Section. 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St.. 
SW,  Washington.  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm) 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle,  Office  of  \'ehicle 
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Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  US.C.  §  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  US  C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Fart  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
.■\t  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories.  Inc.  of  Houston,  Texas 
("Wallace")  (Registered  Importer  90- 
005)  has  petitioned  NHTSA  to  decide 
whether  1992  through  1996  BMW  325i 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  Wallace  believes  are 
substantially  similar  are  1992  through 
1996  BMW  325i  passenger  cars  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  its  manufacturer.  Bayerische 
Motoren  Werke  A.G..  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  1992 
through  1996  BMW  325i  passenger  r^rs 
to  their  U.S.  certified  counterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safetv 
standards. 

Wallace  submitted  information  with 
its  petition  intended  to  demonstrate  that 
non-U. S.  certified  1992  through  1996 
BMW  325i  passenger  cars,  as  originally 
manufactured,  conform  to  manv  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 


counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1992  through  1996 
BMW  325i  passenger  cars  are  identical 
to  their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 

Sequence 103  Defrosting  and 

Befogging  Systems.  104  Windshield 
Wiping  and  Washmg  Systems.  105 
Hydraulic  Brake  Systems.  106  Brake 
Hoses.  107  Reflecting  Surfaces,  109  New 
Pneumatic  Tires.  113  Hood  Latch 
Systems.  116  Brake  Fluid.  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System.  204  Steering 
Control  Rean\ard  Displacement.  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems,  209  Seat  Belt 
Assemblies.  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts.  Wheel 
Discsand  Hubcaps.  212  Windshield 
Retention,  214  Side  Impact  Protection. 
216  Roof  Crush  Resistance.  219 
Windshield  Zone  Intrusion,  and  302 
Flammabilitv  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1992  through  1996 
BMW  325i  passenger  cars  comply  with 
the  Bumper  Standard  found  in  49  CFR 
Part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated; 

Standard  .No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens  *. 

marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
replacement  of  the  headlight  assemblies; 
(b)  replacement  of  the  turn  signal  lens 
assemblies;  (c)  installation  of  a  high 
mounted  stop  lamp 

Standard  .No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
inscription  of  the  required  warning 
statement  on  the  passenger  side 
rearview  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  device  to  be 
activated  if  the  key  is  left  in  the  steering 
lock  and  the  driver's  side  door  is 
opened. 

Standa.'-d  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 


inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  seat  belt 
warning  system;  fb)  installation  of  a 
U.S. -model  driver's  side  air  bag  and 
knee  bolster;  (c)  installation  of  a  U.S.- 
model  passenger's  side  air  bag  on  model 
years  for  which  this  component  was 
included  as  standard  equipment  on  the 
U.S.  certified  counterpart.  The 
petitioner  states  that  the  vehicles  are 
equipped  with  Type  2  seat  belts  in  all 
four  outboard  designated  seating 
positions,  and  with  a  Type  1  seat  belt  in 
the  rear  center  seating  position. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1992  through  1996 
BMW  325i  passenger  cars  must  be 
marked  to  comply  with  the  Theft 
Prevention  Standard  at  49  CFR  Part  541. 

The  petitioner  also  states  that  a  VIN 
plate  will  be  installed  on  the  vehicles  so 
that  it  can  be  read  from  outside  the  left 
windshield  pillar,  and  a  VIN  reference 
label  will  be  installed  on  the  edge  of  the 
door  or  latch  post  nearest  the  driver,  in 
compliance  with  the  requirements  of  49 
CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  3. 1997. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  97-423  Filed  1-7-97;  8:45  am] 

BtLUNG  CODE  4910-eO-P 
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Surface  Transportation  Board 
[STB  Ex  Parte  No.  619] 

Petition  of  Fieldston  Co.,  Inc.  To 
Establish  Procedures  Regarding  Ex 
Parte  Communications  in  Railroad 
Merger  Proceedings 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Statement  of  policy. 

SUMMARY:  The  ICC  Termination  Act  of 
1995.  Public  Law  104-88,  109  Stat.  803 
(ICCTA),  at  49  U.S.C.  11324(f),  permits, 
but  does  not  require,  ex  parte 
communications  in  certain 
circumstances  involving  the 
consolidation,  merger,  or  acquisition  of 
control  of  railroads  in  a  transaction  that 
involves  at  least  one  Class  I  railroad. 
The  Board  announces  that  it  will  not 
entertain  ex  parte  communications  in 
railroad  merger  proceedings. 
EFFECTIVE  DATE:  January  8,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721. j 

SUPPLEMENTARY  INFORMATION:  In 
response  to  a  petition  filed  by  Fieldston 
Co..  Inc.,  the  Board  has  announced  that 
it  will  not  entertain  ex  parte 
communications  in  railroad  merger 
proceedings.  While  a  change  in  the  law 
permits  ex  parte  communications  in 
railroad  merger  proceedings  under 
certain  conditions,  the  Board  has 
decided  not  to  entertain  ex  parte 
communications  in  these  proceedings 
because  entertainment  of  ex  parte 
communications  would  impede 
efficiency,  fairness,  and  public 
confidence  in  the  Board's  railroad 
merger  review  procedures. 

Additional  information  is  contained 
in  the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc..  Room  2229.  1201 


Constitution  Ave..  N.VV.,  Washington, 
DC  20423.  Telephone;  (202)  289-4357/ 
4359.  (Assistance  for  the  heanng 
impaired  is  available  through  TDD 
services  (202)  927-5721  1 

Decided:  December  31,  1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Commissioner 
Owen 

Vernon  A.  Williams, 

Secretary 

IFR  Doc.  97-410  Filed  1-7-97:  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices,  Debt 
Management  Advisory  Committee; 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
L'.S.C.  App.  section  10(a)(2),  that  a 
meeting  will  be  held  at  the  U.S. 
Treasury  Department.  15th  and 
Pennsylvania  Avenue.  N.W., 
Washington,  D.C.,  on  Februar>-  4  and  5, 
1997,  of  the  following  debt  management 
advisor,'  committee:  Public  Securities 
Association,  Treasury  Borrowing 
Advisory  Committee. 
^  The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  bv 
Treasury  staff  on  Februar}'  4.  followed 
by  a  charge  by  the  Secretar\-  of  the 
Treasury  or  his  designate  that  the 
committee  discuss  particular  issues,  and 
a  working  session.  On  Februarv  5.  the 
committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasurv 
staff  will  be  held  at  11:30  a.m.  Eastern 
time  on  February  4  and  will  be  open  to 
the  public.  The  remaining  sessions  on 
February  4  and  the  committee's 
reporting  session  on  Februarv  5  will  be 
closed  to  the  pubhc,  pursuant  to  5 
U.S.C.  .\pp.  section  10(d). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 


placed  in  heads  of  departments  bv  5 
U.S.C.  App.  section  10(d)  and  vested  in 
me  by  Treasurv'  Department  Order  No. 
101-05,  that  the  closed  portions  of  the 
meeting  are  concerned  with  information 
that  is  exempt  from  disclosure  under  5 
U.S.C.  552b(c)(9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasurv 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  bv  the 
several  major  segments  of  the  financial 
community  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisorv'  committee  under  5  U.S.C.  .^pp. 
section  3. 

Although  the  Treasurv' 's  final 
announcement  of  financing  plans  mav 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisorv 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
552b(c)(9)(A), 

The  Office  of  the  Under  Secretarv  for 
Domestic  Finance  is  responsible  for 
maintaining  records  of  debt 
management  advisorv'  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summarv  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policv  of  5 
use.  552b 

Dated:  lanuary  2   1997 
)ohn  D.  Hawke,  )r.. 

Under  Secretan- 1  Demesne  Finance  i 
|FR  Doc.  97-364  Fiied  1-7-97.  845  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA114-0023;  FRL-5665-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  California- 
Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTIONS:  Final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  California  State  Implementation 
Plan  (SIP)  for  ozone  for  6  nonattamment 
areas:  South  Coast,  Southeast  Desert. 
Ventura,  Sacramento.  San  Diego,  and 
San  Joaquin  Valley.  In  addition.  EPA  is 
approving  specific  local  and  statewide 
air  pollution  control  measures, 
including  the  California  enhanced 
motor  vehicle  inspection  and 
maintenance  program  The  California 
Air  Resources  Board  (CARB)  submitted 
these  SIP  revisions  to  EPA  on  November 
14.  1994,  November  15.  1994.  December 
28.  1994.  December  29,  1994.  February 
7.  1995,  March  30.  1995.  January  22. 
1996.  April  4.  1996.  Mav  17,  1996.  lune 
13.  1996.  July  10.  1996.  and  July  12, 
1996. 

EPA  is  approving  these  revisions  to 
the  California  SIP  under  provisions  of 
the  Clean  Air  Act  (CAA)  regarding  EPA 
action  on  SIP  submittals  for 
nonattainment  areas. 

EPA  is  also  establishing  a  consultative 
process  on  the  potential  for  additional 
mobile  source  controls  that  can 
contribute  to  attainment  in  the  South 
Coast,  and  the  Agency  is  committing  to 
undertake  rulemaking  on  those  controls 
deemed  to  be  appropriate  for  EPA. 
EFFECTIVE  DATE:  This  approval  is 
effective  on  February  7.  1997 
ADDRESSES:  Materials  relevamt  to  this 
rulemaking  are  contained  in  Docket  No. 
A-96-13,  which  is  available  for  viewing 
during  normal  business  hours  at  the 
following  location;  Air  Division. 
Environmental  Protection  Agency. 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  addresses 
listed  below: 
Environmental  Protection  Agency.  Air 

Docket  (6102),  401  M  Street,  S.'w.. 

Washiiagton,  DC 
California  Air  Resources  Board,  2020  L 

Street.  Sacramento,  California 

In  addition,  copies  of  the  relevant 
local  plan,  the  State  plan  (1994 
CaUfomia  Ozone  SIP),  public 
comments,  and  EPA's  technical  support 


documents  for  this  rulemaking  are 
available  at  the  following  locations: 
San  Diego  .-\ir  Pollution  Control  District, 

9150  Chesapeake  Drive,  San  Diego, 

California 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  Di.stnct.  1999 

Tuolumne  Street.  Fresno.  California 
Ventura  County  Air  Pollution  Control 

District.  669  County  Square  Drive, 

Ventura.  California 
Mojave  Desert  Air  Quality  Management 

District,  15428  Civic  Drive,  Suite  200, 

Victorville.  California 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  California 

Electronic  Availability 

This  document  and  related  materials 
are  available  at  Region  9's  site  on  the 
World  Wide  Web  at  http:// 
www.epa.gov/region09  (please  look 
under  Air  Programs)  The  Federal 
Register  is  also  available  on  the  Internet 
by  pointing  a  web  browser  at:  http.// 

www.access.gpo.gov/su docs/  or  by 

telnet  to  swais. access  gpo.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 

Barrow,  Chief,  Office  of  Planning,  Air 

Division,  Environmental  Protection 

Agency,  Region  9,  75  Hawlhome  Street, 

San  Francisco,  CA  94105-3901;  (415) 

744-1230. 
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I.  Background 

A.  Summary 

EPA  is  finalizing  approval  of  the  1994 
California  Ozone  SIP.'  This  action  was 
proposed  on  March  18,  1996  (61  FR 
10920-10962).  The  reader  is  referred  to 
that  notice  for  additional  detail  on  the 
affected  areas  and  the  SIP  submittals,  as 
well  as  a  summary  of  relevant  Clean  Air 
Act  requirements  and  EPA 
interpretations  of  those  requirements. 

Specifically.  EPA  is  approving  in  this 
document: 

•  The  emission  inventories  in  San 
Diego,  San  Joaquin,  Sacramento, 
Ventura,  the  Southeast  Desert,  and  the 
South  Coast;  2 

•  The  15%  rate-of-progress  plans  for 
San  Diego,  San  Joaquin,  Ventura,  and 
the  South  Coast; 

•  The  post-1996  rate-of-progress 
plans  for  San  Diego,  San  Joaquin, 
Sacramento,  Ventura,  and  the  South 
Coast; 

•  The  modeling  and  attainment 
demonstrations  in  San  Diego,  San 
Joaquin,  Sacramento.  Ventura,  the 
Southeast  Desert,  and  the  South  Coast; 

•  All  of  the  individual  local  control 
measures  and  the  State  control  measures 
not  previously  approved;  and 

•  The  State's  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  and  regulations. 

This  approval  indicates  EPA's  belief 
that  this  SIP,  if  faithfully  implemented, 
will  achieve  clean  air  for  California.  The 
health  of  all  Califomians  now  depends 


'  EPA  will  take  action  on  the  Santa  Barbara  SIP 
separately.  After  EP.^'s  proposed  approval  was 
issued,  ozone  violations  were  recorded,  which 
prevent  the  Santa  Barbara  area  from  meeting  its 
attainment  goals  this  year. 

'The  respective  Federal  ozone  nonattainment 
areas  are:  San  Diego  Area,  San  Joaquin  Valley  Area. 
Sacramento  Metro  Area.  Ventura  County  Area. 
Southeast  Desert  Modified  AQMA  Area,  and  Los 
Angeles-South  Coast  Air  Basin  Area.  The 
boundaries  of  these  areas  are  set  forth  at  40  CFR 
81.305. 


on  the  dedication  of  the  State  to  see  that 
the  plans  are  carried  out.  While  the 
State  may  submit  revisions  to  change 
individual  strategies,  EPA  intends  to 
hold  it  accountable  for  timely  delivery 
of  the  commitments  in  the  plans 
approved  today. 

An  important  aspect  of  EPA's 
approval  involves  the  estabhshment  of  a 
public  consultative  process  intended  to 
identify  the  future  mobile  source 
strategies  to  provide  the  remaining 
emission  reductions  needed  for 
attainment  in  the  South  Coast,  which 
remains  the  Nation's  only  extreme 
ozone  nonattainment  area. 

In  submitting  its  1994  SIP,  the  State 
maintained  that  achievement  of  clean 
air  goals  in  the  South  Coast  required 
further  emission  reductions  from 
national  and  international  mobile 
sources,  as  a  supplement  to  the  State's 
ovkTi  aggressive  mobile  source  control 
program  and  the  massive  contribution 
made  by  locally  adopted  regulations  and 
control  measures.  The  State  argued  that 
Cahfomia  lacked  the  legal  authority  or 
practical  abihty  to  control  these  sources, 
and  that  the  Federal  efforts  were 
essential  for  progress  and  attairunent  in 
the  South  Coast  because  there  are  no 
feasible  alternatives,  in  light  of  the 
stringent  State  and  local  controls  on  all 
other  sources. 

The  State  identified  in  the  proposed 
SIP  specific  mobile  sources  requiring 
future  Federal  controls:  onroad  and 
nonroad  vehicles  and  engines,  pleasure 
craft,  marine  vessels,  aircraft,  and 
locomotives.  For  each  source,  the  State 
specified  a  desired  level  of  emission 
reductions  and  the  years  for  Federal 
adoption  and  implementation. 

Under  the  Constitution  and  the  Clean 
Air  Act.  EPA  does  not  believe  that  a 
state  has  authority  to  assign  emission 
reduction  responsibilities  to  the  Federal 
government.  Nevertheless.  EPA  beheves 
that  the  Federal  government  should 
help  speed  clean  air,  not  only  in 
California  but  on  a  national  basis. 

Since  the  Clean  Air  Act  Amendments 
of  1990,  EPA  has  aheady  issued  30 
national  regulations  to  help  reduce 
emissions  from  mobile  sources. 
Examples  of  important  recent  national 
coHtrols  include;  (1)  The  heavy  duty 
truck  and  bus  rules  for  NOx  and  PM 
issued  in  May  1993;  (2)  the  NOx 
standards  for  nonroad  diesel  engines 
37kW  and  above  promulgated  in  1994; 
(3)  the  small  nonroad  gasoline  engine 
standards  (primarily  for  lawn  and 
garden  equipment)  finalized  in  )uly 
1995;  and  (4)  the  pleasurecraft  engine 
standards  issued  in  August  1996. 

EPA  will  issue  ^arther  national 
controls  for  remaining  mobile  source 
categories.  In  doing  su,  the  Agency  must 


set  controls  based  on  national 
considerations  and  criteria  estabUshed 
by  Congress  in  the  applicable  sections  of 
Title  II  of  the  Act. 

Since  the  1994  California  Ozone  SIP 
was  submined,  EPA  has  been  working 
cooperati'  ely  with  California  and  other 
stakeholoers  to  develop  more  stringent 
controls  for  both  onroad  and  nonroad 
vehicles  and  engines.  These 
constructive,  consensus-building 
activities  have  received  widespread 
national  support  from  the  affected 
industries,  states,  and  the 
environmental  community,  and  have 
already  resulted  in  agreement  on 
stringent  new  national  controls  for 
highway  trucks  and  buses,  proposed  on 
June  27'.  1996  (61  FR  33421-33469),  and 
for  nonroad  compression-ignition 
engines  (agreement  signed  bv  EPA, 
California,  and  industry,  on  September 
13,  1996).  The  proposed  controls 
achieve  California's  reduction  targets  for 
these  source  categories  while  at  the 
same  time  avoiding  the  inefficiencies 
and  dislocation  that  would  result  from 
different  and  posftbly  conflicting 
Federal  and  Cahfomia  standards. 

As  a  result  of  such  successes.  EPA  is 
optimistic  that  the  year- long 
consultative  process  will  succeed  and 
provide  emission  reductions  that 
complement  the  Cahfomia  State  and 
local  controls  contained  in  the  South 
Coast  SIP.  The  current  status  of  EPA's 
activities  in  developing  further  mobile 
source  controls  is  presented  in 
Appendix  A  of  this  document. 

In  order  to  allow  time  to  evaluate 
what  additional  mobile  source 
reductions  can  contribute  to  ozone 
attainment  m  the  South  Coast.  EPA 
intends  to  continue  and  broaden  the 
consultation  with  the  State  and  other 
affected  parties  through  June  1997.  As 
stated  in  the  proposal,  the  Agency 
believes  that  this  period  provides  the 
opportunity  to  agree  on  future  mobile 
source  reductions  that  will  meet  our 
environmental  goals  expeditiously  and 
vinthout  adverse  consequences  to  the 
State  and  the  South  Coast,  whether  the 
controls  come  from  national  and 
international  standards  or  from  new 
State  and  local  measures. 

On  July  19,  1996,  EPA  held  the  first 
of  several  meetings  in  Los  Angeles  to 
describe  the  public  consultative  process 
and  stimulate  a  useful  exchange  of  ideas 
on  innovative  and  ambitious  approaches 
to  achieve  our  pollution  reduction 
targets.  Appendix  B  to  this  dcKument 
gives  more  details  on  the  public 
consultative  process  and  proposed 
future  meetings 

.•\t  the  conclusion  of  the  consultative 
process.  EP.A  believes  that  the  State  will 
have  the  information  it  needs  to  amend 
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the  South  Coast  attainment 
demonstration  appropriately,  based  on 
the  final  mix  of  international,  national, 
State,  and  local  mobile  source  controls. 
The  State  has  agreed,  and  has 
committed  to  submit  a  revised 
attainment  demonstration  by  December 
1997,  and  to  adopt  and  submit  any 
needed  State  measures  by  December 
1999.  As  proposed,  EPA  is  making  a 
comparable  enforceable  commitment  to 
undertake  rulemakings,  after  the 
consultative  process,  on  any  controls 
which  are  determined  to  be  appropriate 
for  EPA. 

EPA  believes  that,  by  working 
together  with  the  State,  local 
government,  affected  industry, 
environmental  groups,  and  the  general 
public,  we  can  identify  approaches  to 
fulfill  our  public  health  obligations  in 
ways  that  support  progress  in  other 
areas  of  public  concern 

The  data  collected  and  analyses 
performed  as  part  of  EPA's  forthcoming 
report  to  Congress  on  the  Benefits  and 
Costs  of  the  clean  Air  .Act  demonstrate 
that  air  pollution  control  activities, 
while  costly,  have  returned  far  greater 
economic  benefits.'  Similarly, 
Cahfomia-specific  studies  have  recently 
underscored  the  State's  historic  success 
in  reconciling  economic  growth  with  air 
quality  progress.* 

If  successfully  implemented,  the  1994 
Cahfomia  Ozone  SIP  will  succeed  even 
more  completely  than  previous  clean  air 
plans  in  harmonizing  public  health 
progress  with  the  social  and  economic 
goals  of  the  State's  citizens.  Federal 
approval  of  the  1994  SIP  will  help  to 
provide  the  regulatorv  certainty  needed 
to  sustain  and  accelerate  California's 
progress  in  achieving  State  and  Federal 
clean  air  objectives.  EPA  will  continue 
to  work  together  with  California  to 
achieve  the  clean  air  that  our  citizen's 
deserve. 

B.  Response  to  Public  Comments  on 
General  SIP  Issues 

1.  Federal  Assignments. 

a.  Importance  of  Federal  Contribution 
and  Difficult}'  of  Further  Local  Controls. 
As  discussed  in  the  proposal,  the  1994 


"  See  The  Benefits  and  Costs  of  the  Clean  Air  Act, 
1970  to  1990.  USEPA  report  prepared  for  US 
Congress  under  section  812  of  t.'ie  Cle^n  Air  Act. 
Draft  report  issued  May  3.  1996  USEPA  expects  to 
issue  the  finai  report  m  the  near  future,  along  with 
a  similar  prospective  analysis  on  benefits  and  costs 
of  the  1990  Clean  Air  Ad  .\mendments 

'See  Alan  Gordon,  .Vfvf/is  of  fobs  vs  Besourves: 
Environmental  Protections  and  Economic  Growth. 
March  1996  (report  prepared  for  the  California 
Senate  Office  of  Resea.-chl.  and  Anil  Puri. 
Significance  of  California  Air  Pollution  Control 
Regulations  for  Business  Location  Decisions.  May 
1995  (report  prepared  for  the  California  Air 
Resources  Board  Research  Division). 


Cahfomia  Ozone  SIP  includes  7  specific 
mobile  source  control  measures 
assigned  to  the  Federal  government. 
These  measures,  which  were  in  addition 
to  those  already  promulgated  by  EPA, 
comprised  a  more  stringent  heavy-duty 
diesel  vehicle  standard,  an  off-road 
diesel  equipment  standard,  a  standard 
for  gasoline-  and  LPG- fueled  industrial 
equipment,  national  and  international 
standards  for  marine  vessels,  national 
standards  for  locomotives  with  a  South 
Coast  clean  locomotive  fleet  program, 
national  standards  for  aircraft,  and 
standards  for  pleasurecraft. 

EPA  received  many  comments 
underscoring  the  critical  need  for 
reductions  from  additional  national 
regulations  if  California  areas, 
particularly  the  South  Coast,  are  to 
achieve  healthy  air  quality.  Most  of 
these  comments  added  a  corollary: 
Further  State  and  local  controls  could 
not  reasonably  be  expected,  given  the 
comprehensiveness  and  stringency  of 
existing  regulations  and  committal 
measures  in  the  SIP.  As  stated  in  the 
proposal,  EPA  recognizes  that  national 
and  international  mobile  sources  are 
increasingly  significant  components  of 
the  ozone  problem,  especially  in  the 
South  Coast,  and  EPA  is  committing  at 
this  time  to  undertake  the  rulemaking 
on  those  controls  that  are  determined  to 
be  appropriate.  The  increased  Federal 
contribution  that  will  come  from 
ongoing  national  mobile  source  control 
measures,  plus  the  State  and  local 
control  measures  in  the  SIP.  add  up  to 
almost  all  of  the  needed  emission 
reductions.  EPA  is  confident  that  a 
small  shortfall,  if  it  still  exists  at  the  end 
of  the  public  consultative  process,  will 
be  addressed  by  cooperative  Federal, 
State,  and  local  strategies,  without 
adverse  impacts. 

b.  Public  Consultative  Process.  The 
California  Environmental  Protection 
Agency  (CEPA)  commented  that  the 
proposed  consultative  process  is  much 
like  the  participatory  approach 
California  has  used  for  many  years  to 
develop  new  environmental  programs. 
CEPA  stated  that  CARB's  staff  are 
prepared  to  begin  work  right  away  with 
EPA  and  other  stakeholders  to  develop 
appropriate  controls.  ^ 

The  American  Association  of 
Railroads  (AAR)  commented  in  support 
of  EPA's  proposed  consultative  process 
as  an  innovative  and  useful  method  to 
help  assure  that  the  SIP's  goals  are  met. 

Over  twenty  years  of  efforts  to  clean 
the  air  in  Southern  California  have 
taught  that  cooperation  and  innovation 
by  all  parties  are  essential  if  attainment 
is  to  be  achieved  while  retaining  a 
healthy  economy.  The  proposed 
consultative  process  builds  on  that 


experience,  and  in  that  manner  provides 
a  reasonable  basis  for  EPA  approval  of 
the  South  Coast  attainment 
demonstration. 

The  Western  Riverside  Council  of 
Governments  (WRCOG)  supported  the 
continuation  and  expansion  of  the 
collaborative  process.  WRCOG  asked 
that  a  formal  participation  program 
should  be  developed  as  part  of  the 
consultative  process,  to  provide  a 
framework  in  which  local  governments 
and  business  communities  could 
participate,  since  local  agencies  are 
required  to  implement  whatever  control 
measures  are  adopted  from  this  process 
and  success  depends  upon  local 
goverrunent  "buy-in."  'The  City  of  Los 
Angeles  also  requested  that  EPA 
establish  a  list  of  key  stakeholders  and 
begin  seeking  input  through  a  formal 
process. 

EPA  agrees  that  local  government 
participation  in  the  design  and  review 
of  control  measures  is  critically 
important  to  ensure  that  the  measures 
are  efficient,  acceptable  to  the  affected 
communities,  and  successfully 
implemented.  The  Agency  hopes  that 
the  process  can  be  an  open  and  informal 
exchange  of  ideas  from  the  community 
at  large.  EPA  believes  that  this  is  the 
most  efficient  structure  and  approach, 
in  the  limited  amount  of  time,  to  share 
and  receive  important  information  that 
will  help  all  participants  to  understand 
the  issues  involved  and  the 
opportunities  to  achieve  the  remaining 
emissions  reductions  needed  from 
mobile  sources. 

c.  Legal  and  Policy  Issues.  The 
Environmental  Defense  Center  opposed 
EPA's  proposed  public  consultative 
process  to  resolve  the  SIP's  future 
mobile  source  component.  EDC 
expressed  perplexity  at  EPA's  reliance 
on  and  endorsement  of  California's 
assignment  of  emissions  reductions  to 
meet  California's  shortfall  in  attainment 
demonstration  for  the  South  Coast: 

The  novel  "consultative"  process  is 
without  basis  in  law  or  propriety  under  the 
facts.  EPA  should  not  accept  "assignment"  of 
California's  shortfall;  this  action  violates  the 
Act.  perverts  the  local  air  quality  planning 
process,  and  rewards  California's 
unwillingness  to  address  its  own  air  quality 
problems.  The  precedent  is  highly 
disfavorable  to  clean  air  and  jeopardizes  the 
health  and  well  being  of  everyone  in  the 
United  States. 

As  stated  in  the  Notice  of  Proposed 
Rulemaking  (NPRM),  EPA  believes  that 
Cahfomia  does  not  have  the  authority  to 
assign  SIP  responsibility  to  the  Federal 
goverrunent.  However,  EPA  recognizes 
that  massive  further  reductions  are 
needed  for  attainment  in  the  South 
Coast  and  that  attainment  may  be  either 
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very  costly  and  disruptive  or  impossible 
if  further  reductions  are  not  achieved 
from  national  and  international  sources. 

EPA  therefore  established  the  public 
consultative  process  to  resolve  the 
complex  issues  associated  with  national 
and  international  sources  and  to 
determine  what  combination  of  controls 
at  various  levels  are  appropriate  to 
contribute  to  the  remaining  emission 
reduction  needs  in  the  South  Coast. 
Both  EPA  and  the  State  have  made 
enforceable  commitments  to  prepare  the 
controls  that  are  determined,  after  the 
public  consultation  process,  to  be 
appropriate  for  them.  Under  these 
commitments,  any  new  Federal  or  State 
rules  both  can  and  vdll  be  adopted 
before  they  are  required  to  meet 
progress  or  attainment  requirements  in 
the  South  Coast.  EPA  also  believes  that 
those  national  or  international  controls 
that  issue  from  the  public  consultative 
process  will  benefit,  rather  than 
disfavor,  clean  air  elsewhere  in  the 
United  States. 

The  "Federal  Assignments"  portion  of 
the  SIP  is  approvable  because  it  is 
consistent,  in  the  overall  context  of  the 
California  SIP,  with  the  Clean  Air  Act 
requirements.  The  California  SIP  as  a 
whole  is  approvable  as  long  as,  among 
other  things,  it  includes  "(a) 
demonstration  that  the  plan  *   *   *  will 
provide  for  attainment"  of  the  NAAQS. 
CAA  section  182(c)(2)(A).  As  set  forth  in 
the  proposal  and  below  in  section 
II. B. 6.,  the  South  Coast  SIP  regulations 
and  commitments,  coupled  with 
promulgated  Federal  measures,  provide 
the  great  bulk  of  reductions  needed  for 
attainment.  The  amount  of  reductions 
expected  from  the  consultative  process 
is  a  small  percentage  of  the  overall 
amount  of  reductions  needed  for 
attainment.  In  addition,  granting 
additional  time  for  identifying  and 
adopting  the  remaining  measures  is 
consistent  with  the  statutory  scheme 
because  the  time  delays  are  relatively 
brief,  in  the  context  of  the  SCAB 
attainment  process,  and  thus  do  not 
interfere  with  the  deadline  for  ROP  and 
attainment. 

EPA  counts  towards  the  attainment 
demonstration  reductions  from 
measures  resulting  from  the  consultative 
process,  even  though  those  measures 
have  not  yet  been  determined,  in  part 
because  of  the  practical  and  technical 
challenges  of  providing  for  attainment 
in  the  South  Coast.  The  SIP  provisions 
for  the  South  Coast  already  include 
control  requirements  that,  in  general, 
are  more  expensive  and  technologically 
advanced,  and  apply  to  smaller  emitters, 


than  any  other  SIP  in  the  nation.' 
Generating  additional  emissions 
reductions  from  additional  SIP 
measures  presents  a  high  magnitude  of 
complexity.  Such  additional  SIP 
reductions  may  prove  unnecessary' 
depending  on  whether  and  how  many 
additional  reductions  from  other 
Federal  measures  will  occur. 

Both  EPA  and  the  State  are 
committing  to  undergo  the  consultative 
process  described  above,  and  to 
promulgate  controls  determined  by  that 
process  to  be  appropriate.  Those  EPA 
and  State  commitments  are  enforceable 
by  citizens.  Based  on  these 
commitments,  EPA  will  assure  that  the 
gap  in  emissions  reductions  represented 
by  the  consultative  process,  and  needed 
to  attain,  will  be  closed.  For  example,  at 
the  close  of  the  consultative  process, 
EPA  may  promulgate  a  rulemaking  that 
identifies  (i)  additional  STP  reductions 
that  EPA  considers  appropriate  for 
California  to  undertake,  and  additional 
Federal  measures  that  EPA  intends  to 
promulgate;  as  well  as  (ii)  schedules  for 
the  adoption  or  promulgation  and 
implementation  of  both  sets  of 
measures. 

For  these  reasons,  EPA  has  concluded 
that  the  SIP  for  the  South  Coast,  with  its 
hmited  reliance  on  additional 
reductions  to  be  determined  through  a 
consultative  process,  "providefs]  for" 
attainment,  under  section  182(c)(2)(A) 
of  the  Act. 

EPA  believes  that  CAA  section 
172(c)(6)  supports  its  conclusion  that 
the  California  SIP,  including  the 
consultative  process  commitments, 
"provide[s]  for"  attainment  under 
section  182(c)(2)(A).  Sertion  172(c)(6)  of 
the  Act  requires,  as  a  rule  generally 
applicable  to  nonattainment  SIPs.  that 
the  SIP  "include  enforceable  emission 
limitations,  and  such  other  control 
measures,  means  or  techniques  *   *   '  as 


'  See,  for  example,  SCAQMD  .'ules  l  ni  (No, 
from  Gas  Fired  Furnaces).  1109  (Refinery  Boilers  * 
Process  Heaters).  1134  (No,  from  Stationary  Gas 
Turbines),  1135  (No,  from  Electric  Power 
Generating  Systems),  431.2  (Liquid  Fuel  Sulfur 
Content).  1142  (Marine  Tank  Vessel  Ojjerations), 
1113  (Architectural  Coatings),  1128  (Paper,  Fabric 
8t  Film  Coating  Operations),  1106.1  (Pleasure  Craft 
Coating  Operations),  1130.1  (Screen  Printing 
Operations),  1168  (VOCs  from  Adhesive 
Applications),  1175  (PolvTneric  Cellular  Products — 
Blowing  Foam),  1146  and  1146.1  (Industrial. 
Institutional,  and  Commercial  Boilers,  Generators,  & 
Heaters),  1162  (Polyester  Resin  Operation),  1110  1 
&  mo. 2  (Emissions  from  Internal  Combustion 
Engines).  1151  (Motor  Vehicle  Non-Assembly  Line 
Coatings),  1124  (Aerospace  Assembly  S  Component 
Manufacturing  Operations),  1153  (Commercial 
Bakery  Ovens).  462  (Organic  Liquid  Loading,  461 
(Gas  Transfer  and  Dispensing),  1136  (Wood 
Products  Coatings),  and  Regulation  XX  (No, /So, 
RECLAIM  program).  See  also  the  CARB  rules  for 
motor  vehicles  and  fuels  (generally),  off-highway 
recreational  vehicles  and  engines,  consumer 
products  (generally),  and  aerosol  coating  products. 


may  be  necessary  or  appropriate  to 
provide  for  attainment  *   *   *  by  the 
applicable  attamment  date  *   *   "." 
(Emphasis  added,)  The  emphasized 
terms  mean  that  enforceable  emission 
limitations  and  other  control  measures 
do  not  necessarily  need  to  generate 
reductions  in  the  full  amount  needed  to 
attain.  Rather,  the  emissions  limitations 
and  other  control  measures  may  be 
supplemented  with  other  SIP  rules — for 
example,  the  commitments  EPA  is 
approving  today — as  long  as  the  entire 
package  of  measures  and  rules  prondes 
for  attainment.  Under  these 
circumstances,  the  emission  limitations 
and  control  measures  generate 
reductions  in  an  amount  that  falls  short 
of  the  amount  needed  to  attain;  yet 
those  limitations  and  measures  are  all 
that  is  necessar\'  or  appropriate  to  attain 
in  light  of  the  additional  SIP  rules  for 
commitments. 

EPA  finds  further  support  for  its 
action  in  the  Ninth  Circuit's  decision  in 
Kamp  V.  Hernandez.  752  F.2d  1444 
(1985).  There,  the  court  upheld  EPA"s 
full  approval  of  a  SIP  that  relied  on  a 
State's  agreement  to  submit  a  fugitive 
emission  control  plan  in  the  future 
Although  recognizing  that  lack  of  any 
controls  on  fugitive  emissions  would 
prevent  attainment,  the  court  justified 
its  holding  on  the  grounds  that  the  plan 
was  substantialh  complete,  and  that  the 
remaining  shortfall  would  be  covered 
under  the  state's  future  submission.  The 
couji  also  interpreted  the  predecessor 
provision  to  section  172(c)(6)  in  a 
manner  consistent  with  EPA's 
interpretation  of  section  172(c)(6)  above, 

ECfc  commented  that  it  is  unclear 
how  the  "meet  and  confer" 
commitments  meet  the  minimal 
requirements  of  the  Administrative 
Procedures  Act  (APA)  and  the  public 
participation  elements  of  the  CAA 

EPA  oelieves  that  these  requirements 
will  be  met  and  intends  a  process  with 
more  than  the  legally-mandated  public 
opportunities  for  input  All  Federal 
mobile  source  measures  will  be  issued 
through  rulemaking  that  complies  with 
the  CAA  and  APA  provisions,  EPA  will 
ensure  that  all  other  future  SIP  measures 
go  through  a  fully  public  process  that 
complies  with  applicable  APA  and  CAA 
requirements  for  public  involvement. 
Finally,  any  necessary  revisions  to  the 
South  Coast  attainment  demonstration 
must  comply  with  all  applicable  public 
notification,  public  hearing,  and  public 
participation  requirements, 

EDC  commented  that  the  practical 
and  legal  insufficiency  of  the  "Federal 
Assignments"  portion  of  the  SIP  is 
reflected  in  EPA's  proposal  to  make 
enforceable  commitments  to  undertake 
additional  rulemakings  after  a 
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consultative  process  (which  EDC 
described  as  "secret")  on  control 
measures  necessary  to  achieve  the 
emissions  reductions  determined  to  be 
appropriate  for  EPA.  EDC  added:  "This 
promise  to  make  future  promises 
provides  no  certainty,  specificity  or 
meaning,  and  violates  the  spirit  and 
letter  of  the  CA.A." 

In  today's  action,  EPA  finahzes  its 
commitment  to  undertake  rulemaking 
on  any  measures  which  are  determined 
to  be  EPA's  responsibility,  and  EPA 
finalizes  its  approval  of  California's 
enforceable  commitment  to  adopt 
measures  determined  to  be  the  States 
responsibility.  These  enforceable 
commitments,  in  conjunction  with  the 
other  SIP  measures  and  other  sources  of 
emissions  reductions,  constitute  the 
required  demonstration  of  attainment 
and  ROP.  As  noted  in  the  discussion  of 
the  "Federal  Assignments"  (see 
Appendix  A),  significant  progress  has 
already  occurred  or  is  expected  in  the 
near  future  with  respect  to 
accomplishing,  in  enforceable  form, 
specific  regulations  (such  as  EPA's 
recently  proposed  national  standards  for 
heavy-duty  onroad  vehicles)  that 
achieve  the  vast  majority  of  required 
reductions. 

EPA  has  authority  to  commit  itself  to 
promulgate  additional  Federal  measures 
determined  through  the  consultative 
process  to  be  appropriate,  under  CA.\ 
section  301.  This  provision  authorizes 
the  Administrator  to  "prescribe  such 
regulations  as  are  necessary  to  carry  out 
his  functions  under  [the  Clean  Air 
Act|."  In  title  I  of  the  Act,  Congress  set 
out  what  amounts  to  a  "blueprint"  by 
which  nonattainment  areas  will  attain 
the  NAAQS.  This  blueprint  couples  SIP 
reductions  with  reductions  from  various 
Federal  measures,  such  as  reductions 
from  mobile  source  measures 
promulgated  by  EPA  under  Title  11  of 
the  .Act.  The  EPA  commitment 
prescribed  in  today's  rulemaking  is 
necessary  to  carry  out  EPA's  functions 
both  in  promulgating  mobile  source 
regulations  under  Title  I!  and  in 
fulfilling  its  share  of  the  "blueprint  " 
reductions  needed  for  attainment 

EPA  proposed  a  public,  not  a  secret, 
consuhative  process,  and  the  Agencv 
sets  forth  in  Appendix  B  to  this 
document  more  details  on  opportunities 
for  the  public  to  be  involved  in  the 
difficult  decisionmaking  on  what 
additional  controls  on  mobile  sources 
need  to  be  adopted  at  the  Federal.  State, 
and  local  level.  EPA's  commitment, 
finalized  in  this  action,  is  as  specific 
and  enforceable  as  possible,  prior  to  the 
completion  of  critically  important 
public  input  and  consultation.  After  the 
consultative  process  is  completed,  in 


Jime  1997,  responsibility  for  the  small 
increment  of  necessary  additional 
emission  reductions  should  be  fully 
resolved. 

The  Natiu-al  Resources  Defense 
Council  (NRDC)  and  the  Coalition  for 
Clean  Air  (CCA)  submitted  joint 
comments  opposing  EPA's  proposed 
resolution  of  the  "Federal 
Assignments."  The  environmental 
groups  stated  that  EPA's  proposed 
approval  violates  the  CAA  by  providing 
full  credit  toward  attainment  for 
"Federal  Assignments"  in  the  SIP. 
Although  NRDC  and  CCA  encouraged 
federal-state  cooperation  to  achieve 
healthful  air  in  the  South  Coast,  they 
felt  that  the  consultative  process 
combined  merely  with  gap-filling 
commitments  cannot  be  used  to 
circumvent  the  November  1994 
deadline  in  the  CAA  for  the  State  to 
provide  evidence  that  it  has  the  legal 
authority  to  implement  and  enforce  all 
SIP  provisions.  NRDC  and  CCA 
commented  that  EP.A  cannot  approve  a 
SIP  which  relies  for  ROP  and  attainment 
on  prospective  federal  measures  over 
which  CARB  has  no  control  and  which 
have  neither  been  formally  proposed 
nor  promulgated. 

NRDC  and  CCA  observed  that  some  of 
what  they  describe  as  the  "nonexistent" 
federal  measures  are  given  credit  as 
early  as  1999.  but  CARB  is  not  required 
to  submit  replacement  measures  until 
the  end  of  1999.  NRDC  and  CCA  argued 
that  the  State  should  cover  the  "Federal 
Assignments"  emissions  in  its  1994  SIP, 
which  could  then  be  revised  to  decrease 
the  State's  responsibilities  as  EPA 
adopts  new  federal  regulations.  The 
environmental  groups  stated  that  there 
is  no  reason  why  CARB  cannot 
immediately  begin  development  of  these 
rules  concurrent  with  the  consultative 
process.  Finally.  NRDC  and  CCA 
commented  that  EPA  should  require 
that  CARB  immediately  adopt  rules. 
scheduled  for  implementation  in  the 
year  2000  or  later,  as  backstop  measures 
which  will  go  into  effect  to  the  extent 
necessary  to  make  up  a  shortfall  that 
remains  after  the  consultative  process. 
EPA's  responses  to  EDC's  comments 
address  many  of  these  concerns.  EPA 
believes  that  the  public  consultative 
process  for  resolving  mobile  source 
emission  reductions  is  appropriate  to 
the  unique  facts  of  the  South  Coast 
attainment  demonstration.  The  1994  SIP 
submittal  includes  massive  reductions 
achieved  by  combined  State  and  local 
regulations  and  commitments,  covering 
every  significant  source  category.  It  is 
not  clear  what  feasible  measures  could 
be  adopted  by  the  State  and  local 
agencies  at  this  time  to  cover  the  entire 
emission  reductions  included  in  the 


"Federal  Assignments."  The  additional 
time  which  EPA  is  allowing  for  the 
evaluation  and  development  of  future 
Federal  controls,  revision  to  the  SIP's 
attainment  demonstration,  and  then 
adoption,  if  necessary,  of  any  gap-filling 
measures,  is  justified  by  the  magnitude 
and  complexity  of  the  issues  involved  in 
regulating  sources  that  have  never 
previously  been  subject  to  emission 
standards  and  sources  that  are  critical 
components  of  interstate  and,  in  some 
cases,  international  commerce. 

Furthermore,  for  the  larger  emission 
reduction  categories  in  the  "Federal 
Assignments,"  CARB  has  matched  the 
national  controls  with  its  own  measures 
to  adopt  and  implement  at  least 
equivalent  State  controls  under  the 
State's  unique  CAA  authorities  to 
regulate  mobile  sources.  The  success  of 
this  enterprise  to  develop  cooperative 
and  consistent  Federal-State  mobile 
source  emission  standards  would 
eliminate  for  manufacturers  and  users 
the  costs  of  compliance  with  conflicting 
standards  and  test  procedures. 

d.  Comments  Specific  to  Source 
Categories.  (1)  Mihteuy  Exemption. 

The  U.S.  Navy  and  U.S.  Coast  Guard 
expressed  concern  about  any 
reconsideration  of  the  exempt  status  of 
military  aircraft  as  part  of  the 
exploration  of  more  stringent  standards 
for  aircraft  engines,  and  both  agencies 
expressed  a  desire  to  be  involved  in 
future  discussions.  EPA  hopes  that  these 
agencies  will  participate  fully  in  the 
public  consultative  process  to  help  in 
Federal,  State,  and  local  cooperative 
efforts  to  identify  viable  strategies  for 
achieving  our  air  quality  goals. 

(2)  Locomotives.  The  Association  of 
American  Raihoads  (AAR)  commented 
that  the  consultative  process  should  not 
be  used  as  a  route  to  develop  any  State 
or  local  regulations  imposing 
locomotive  controls  for  the  purpose  of 
reducing  emissions.  AAR  expressed 
concern  that  SIP  measure  Mi4  indicates 
that  CARB  "will  also  consider 
operational  controls,  such  as  reduced 
idling  and  use  of  California  diesel  fuel, 
if  *   *   *  additional  emission  reductions 
are  needed."  AAR  argued  that  these 
types  of  state  and  local  standards  and 
requirements  must  be  avoided  in  order 
to  avert  adverse  effects  on  interstate 
commerce.  AAR  recommended  that  the 
consultative  process  be  used  to  devise 
ways  to  maintain  the  competitiveness  of 
railroads  and  improve  their  volume  of 
intercity,  long-haul  freight,  given  the 
significant  emissions  advantages  of  rail 
transportation  over  trucks.  AAR  further 
requested  that  EPA  work  vnth  the 
railroads  and  other  stakeholders  to 
design  mechanisms  to  properly  account 
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in  the  SIP  for  the  NO,  benefits  of  rail 
transportation. 

EPA  trusts  that  the  rail  industry  will 
raise  these  important  issues  in  the 
public  consultative  process. 

AAR  also  raised  legal  issues  regarding 
the  authority  of  States  to  adopt  and 
implement  any  type  of  emission-related 
standard  or  other  requirement  for 
locomotives.  These  issues  are  more 
germane  to  EPA's  forthcoming 
rulemaking  to  establish  national 
locomotive  regulations  and  to  clarify  the 
extent  to  which  States  are  preempted 
from  adopting  or  implementing 
locomotive  controls. 

(3)  Ships  and  Shipping  Channel.  The 
U.S.  Coast  Guard  reiterated  its  concerns 
expressed  at  the  time  of  EPA's  proposed 
Federal  Implementation  Plan  for 
Cahfomia  areas  regarding  any 
operational  controls  on  marine  vessels, 
including  international  legal 
implications.  The  U.S.  Navy  supported 
EPA's  position  that  recommendations 
regarding  movement  of  the  shipping 
channel  should  await  the  results  of 
ongoing  studies.  The  Navy  opposed  any 
strategy  that  would  increase  traffic  in 
the  Pt.  Mugu  Sea  Test  Range. 

EPA  welcomes  the  involvement  of 
these  agencies  in  the  public  consultative 
process.  EPA  will  particularly 
appreciate  the  assistance  of  the  Coast 
Guard  in  clarifying  international  issues 
as  they  affect  potential  controls  on  the 
emissions  or  operations  of  ocean-going 
vessels,  and  the  continued  constructive 
involvement  of  the  Navy  in  studies  to 
help  assess  the  air  quality  benefits  of 
moving  the  shipping  channel. 

e.  EPA  Action.  EPA  approves  the 
State's  commitments  to  revise  the  South 
Coast  attainment  demonstration  and 
adopt  appropriate  measures  following 
the  conclusion  of  the  public 
consultative  process,  and  EPA  finalizes 
its  commitment  to  imdertake 
rulemaking  on  any  controls  which  are 
determined  to  be  appropriate  for  EPA. 

2.  EPA  Approval  of  Attainment 
Demonstrations  that  Rely,  in  Part,  on 
Commitments.  The  Natural  Resources 
Defense  Council  and  the  Coalition  for 
Clean  Air  (NRDC/CCA).  in  a  joint 
comment  letter,  contended  that  EPA 
cannot  approve  the  California  ozone  SIP 
because  the  majority  of  emission 
reductions  in  the  plan  are  in  the  form 
of  commitments  and  not  adopted  rules 
as  required  by  the  CAA.  NRDC/CCA 
also  asserted  that  approval  of  such 
committal  SIP  provisions  would  lead  to 
an  inappropriate  delay  in  the  statutory 
SIP  submittal  deadUne.  To  support 
these  propositions,  NRDC/CCA  cite  the 
holding  of  Natural  Resources  Defense 
Council  V.  EPA.  22  F.3d  1125  (D.C.  Cir. 
1994);  the  alleged  effect  of  EPA's 


interpretation  of  the  conditional 
approval  provision  of  the  CAA.  section 
110(k)(4);  and  the  language  of  EPA's 
regulation  at  40  CFR  51.281.* 

In  the  NHDC  case,  the  Court 
addressed  the  merits  of  EPA's 
interpretation,  as  set  forth  in  various 
poUcy  memoranda,  that  in  certain 
circumstances  section  110(k)(4)  of  the 
CAA  allows  conditional  approval  of 
commitments  unaccompanied  by 
regulatory  measures.^  In  these  policy 
memoranda,  EPA  provided  that  it  would 
consider  conditional  approval  of  SIP 
submittals,  which  were  meant  to  fulfill 
certain  specific  SIP  requirements  and 
which  consisted  entirely  of  a 
commitment  letter  to  submit  the 
required  measure  by  a  date  certain,  but 
no  later  than  one  year  after  conditional 
approval.  In  reviewing  these  policies, 
the  Court  concluded,  based  on  the 
express  language  of  section  110(k)(4). 
the  CAA's  general  SIP  approval  scheme, 
and  the  legislative  history  of  section 
110(k)(4),  that: 

*   *   *  the  conditional  approval  mechanism 
was  intended  to  provide  the  EPA  with  an 
alternative  to  disapproving  substantive,  but 
not  entirely  satisfactory.  SIPs  submitted  by 
the  statutory  deadlines  and  not.  as  the  EPA 
has  used  it.  a  means  of  circumventing  those 
deadlines.  22  F.3d  at  1134-35. 

The  Court  foimd  that  on  its  face  the 
language  of  section  110(k)(4)  "seems  to 
authorize  conditional  approval  of  a 
substantive  SIP  or  SIP  revision  which, 
though  not  approvable  in  its  present 
form,  can  be  made  so  by  adopting 
specific  EPA-required  changes  within 
the  prescribed  conditional  period."  22 
F.3d  at  1134.  The  Court  also  noted  that 
the  CAA  requires  EPA  to  make 
completeness  determinations  on 
required  plan  submittals  and  that  such 
determinations  could  not  reasonably  be 
made  unless  the  submittal  contains 
"something  more  than  a  mere  promise 
to  take  appropriate  but  unidentified 
measures  in  the  futiu^."  Id.  Finally,  the 
Coiul  determined  from  the  legislative 
history  of  section  110(k)(4)  that  the 


'  NRDC/CCA  also  claim  that  the  SIP 
inaopropriately  relies  on  a  September  1994  EPA 
memorandum,  "November  1994  Ozone  SIPs — 
Rulemaking  Policy."  to  support  the  mclusior.  of 
commitments  in  the  plan.  As  NRDC/CCA  correctly 
point  out.  this  memorandum  was  rescinded  m 
1995.  Because  EPA  is  not  relymg  on  the  1994 
memorandum  to  support  its  approval  of  California's 
SIP  commitments,  it  is  irrelevant  to  this  rulemaking 
and  is  therefo.'e  not  addressed  further  in  this  notice. 

'  Section  1 10(kK4)  of  the  CAA  provides: 

(4)  Conditional  approval — 

The  Administrator  may  approve  a  plan  revision 
tiased  on  a  commilmeni  of  the  Stale  to  adopt 
specific  enforceable  measures  by  a  date  certain,  but 
not  later  than  1  year  after  the  date  of  approval  of 
the  plan  revision.  Any  such  conditional  approval 
shall  be  treated  as  a  disapproval  if  the  State  fails 
to  comply  with  such  commitment 


contemplated  specific  and  enforceable 
measures  are  to  be  additional  to  some 
specific  enforceable  measures  already  in 
the  SIP.  Id. 

NRDC/CCA  apparently  interpret  the 
NRDC  holding  as  precluding  EPA  from 
accepting  in  a  SIP  submittal  any 
commitments  to  adopt  rules  at  a  future 
date,  even  where  that  submittal  includes 
a  significant  quantity  of  emission 
reductions  in  adopted  form.  We  beheve 
that  such  an  interpretation  is  far  too 
broad  a  reading  of  the  NRDC  case  and 
that  the  circumstances  presented  by 
today's  action  are  readily 
distinguishable  from  those  in  the  NRDC 
case. 

First,  and  most  importantly.  EPA  is 
not  approving  the  Cahfomia  SIP 
commitments  under  section  110flc)(4). 
but  rather  under  sections  301  and 
110(k)(3).  as  discussed  below.  Thus  the 
Court's  analysis  of  the  express  language 
of  section  liofk)(4)  and  its  specific 
legislative  histor>'  is  not,  as  NRDC/CCA 
claim,  applicable  to  EPA's  action  here. 
For  the  reasons  set  forth  below.  EPA's 
authority  to  approve  enforceable 
commitments  under  sections  110(k)(3) 
and  301  is  not  constrained  bv  section 
110(k)(4). 

Furthermore,  to  the  extent  that  the 
NRDC  case  has  any  relevance  to  EPA's 
action  under  sections  110(k}(3)  and  301, 
in  the  present  case,  EPA  has  not 
proposed  to  approve  submittals  that 
consist  only  of  a  commitment.  The  EPA 
pohcies  at  issue  in  NRDC  permitted  a 
state  to  initially  satisfy  an  individual 
CAA  requirement  (e.g.,  an  inspection 
and  maintenance  program)  with  only  a 
commitment  to  adopt  such  a 
requirement  in  the  future.  In  contrast, 
the  SIP  approved  by  EPA  today  contains 
in  adopted,  enforceable  form  a  large 
percentage  of  the  emission  reductions 
that  make  up  the  required  submittal,  in 
this  case,  the  attainment 
demonstrations.*  In  addition,  the 
California  ozone  SIP,  because  of  its 
many  substantive,  adopted  rules,  does 
not  pose  the  barrier  to  a  completeness 
determination  that  the  Court  in  NRDC 
perceived  where  only  a  commitment 
existed. 

NRDC/CCA  claim  that  full  approval  of 
the  commitments  in  the  California 
ozone  SIP  (pursuant  to  sections 
110(k)(3)  and  301)  would  render  section 


"  Because  ihey  include  such  major  substantive 

components,  the  attainment  demonstrations  do  not 
circumvent  the  submittal  deadline  in  the  CAA  as 
NRDC/CC.^  claim.  See,  eg,  tables  for  each  area  on 
ROP  Forecasts  and  Targets.  Local  Control  Measures, 
and  .^ttalnment  Demonstrations  These  tables 
summarize  far  morp  expansive  discussions  ana  data 
in  the  actual  SIP  submittals,  which  for  some  areas 
amount  to  many  volumes  and  thousands  of  pages 
of  relevant  information  and  analyses  in  support  of 
the  altairmient  demonstrations. 
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110(k)(4)'s  conditional  approval 
mechanism  meaningless.  We  disagree 
with  this  conclusion.  Historically.  EPA 
has  interpreted  the  CAA  to  allow  states 
to  submit  enforceable  commitments  to 
adopt  rules  in  the  hiture.  The  enactment 
of  section  110(k)(4)  in  1990  provided  a 
new  type  of  approval  for  a  limited  set 
of  commitments  that,  in  general,  could 
not  be  enforced  under  sections  113  and 
304  of  the  Act  "*:  there  is  no  evidence 
that  Congress  intended  this  limited 
provision  to  replace  EPA's  well- 
established  policy  of  using  its  general 
approval  authority  to  approve 
enforceable  commitments.  In  fact," other 
provisions  in  the  statute  belie  that 
result.  Finally,  there  continue  to  be 
strong  policy  considerations  for 
interpreting  the  statute  to  allow  for 
approvals  under  section  110(k)(3)  of 
enforceable  commitments. 

EPA  interpreted  the  pre-amended  Act 
to  allow  for  approval  of  attainment 
demonstrations  that  included,  in  part, 
enforceable  commitments  to  adopt  rules 
in  the  future.  And  courts  have  found 
these  commitments  to  be  enforceable  by 
the  public  under  the  citizen  suit 
provisions  of  the  Act.  See,  e.g., 
American  Lung  Association  of  New 
jersey  \.  Kean.  670  F.Supp.  1285  (D.N.J. 
1987'),  affirmed.  871  F.2d  319  (3rd  Cir. 
1989);  MRDCv.  NY.  State  Dept.  of 
Environmental  Conservation,  668 
F.Supp.  848  (S.D.N.Y.  1987);  Citizens 
for  a  Better  Environment  v.  Deukmejian. 
731  F.  Supp.  1448,  reconsideration 
granted  in  part,  746  F.Supp.  976  (N.D. 
Cal.  1990):  Coalition  v.  Citv  of  New- 
York.  967  F.2d  764  (2d  Cir.  1992); 
Trustees  for  Alaska  v.  Fink,  17  F.3d 
1209  (9th  Cir.  1994)."' 

In  enacting  section  110(k)(4). 
Congress  enacted  a  much  more  limited 
type  of  approval  of  commitments.  First, 
conditional  approval  under  section 
110(k)(4)  is  for  a  very  limited  duration — 
the  commitment  must  provide  a  date 
certain  for  submittal  that  cannot  exceed 
one  year  after  conditional  approval. 
Furthermore,  in  contrast  to  the 
enforceable  commitments  historically 
accepted  by  the  Agency  and  the  courts, 
section  ll6(k)(4)  anticipates  that  the 
commitment  made  by  the  State  will  not 
be  an  enforceable  commitment.  Under 
the  express  language  of  section 


''In  commenting  on  EP.As  proposed  SIP  approval 
action,  the  Environmental  Defense  Center  (EDC) 
suggested  that  EP.^  approve  the  StP's  commitments 
under  section  nO(k'i(4)  rather  than  section  110(k,)(3) 
because  of  the  important  enforceabilitv  benefits  of 
a  conditional  approval.  As  discussed  below, 
conimitments  that  are  conditionally  approved 
cjnnoi  be  enforced. 

'"Courts  have  aiso  upheld  EP.^s  approval  of  SfPs 
that  contain  enforceable  commit.ments.  See,  e.g.,  the 
cases  cited  below  in  the  discussion  of  40  CFK 
51.281. 


110(k)(4),  upon  the  State's  failure  to 
meet  the  commitment,  the  conditional 
approval  must  be  converted  to  a 
disapproval.  Once  a  SIP  is  disapproved, 
there  is  no  longer  any  commitment  left 
to  enforce  under  section  1 13  or  304  of 
the  Act." 

There  is  nothing  in  the  legislative 
history  of  the  1990  CAA  Amendments 
to  suggest  that  Congress's  addition  of 
section  110(k)(4),  which  is  much  more 
limited  in  scope,  was  intended  to 
preclude  EPA's  prior  practice. 
Furthermore,  other  provisions  of  the 
amended  Act  indicate  that  Congress 
contemplated  continued  approval  of 
enforceable  commitments.  For  example, 
section  182(e)(5)  of  the  CAA,  which 
concerns  attainment  demonstrations  for 
extreme  ozone  nonattainment  areas, 
addresses  the  "anticipatefd] 
development  of  new  control 
technologies."  This  section  provides 
that  EPA  may  approve  provisions 
relying  on  such  technologies  if,  among 
other  things,  the  state  submits 
"enforceable  commitments  to  develop 
and  adopt  contingency  measures  to  be 
implemented*   *   *  if  the  anticipated 
technologies  do  not  achieve  planned 
reductions.  These  enforceable 
commitments  would  clearly  need  to 
extend  well-beyond  the  maximum  one- 
year  period  that  may  be  granted  for 
conditional  approval  under  section 
110(k)(4).  Nothing  in  the  language  of 
section  182(e)(5)  indicates  that  Congress 
authorized  those  enforceable 
commitments  "notwithstanding" 
section  110(k)(4). 

Nor  does  EPA  agree  with  NRDC/ 
CCA's  assertion  that  approval  of 
enforceable  commitments  constitutes  an 
inappropriate  delay  in  the  statutory  SIP 
submittal  dates.  Congress  anticipated 
that  section  110(k)(4)  would  resuh  in 
submittal  delays  for  some  SIP  measures 
beyond  the  initial  submittal  deadlines. 
EPA  believes  that  the  delays  in 
submittal  of  final  rules  that  would  result 
in  this  action  are  permissible  under 
section  110(k)(3)  because  the  State  has 
obligated  itself  to  submit  the  rules  by 
specified,  short-term  dates,  and  that 
obligation  is  enforceable  by  EPA  and  the 
public.  Moreover,  as  noted  above,  the 
SIP  submittal  approved  today  contains 
major  substantive  components 
submitted  as  adopted  regulations.  As 
such,  the  Cahfomia  submittal  is  readily 
distinguishable  from  the  submittals  that 
were  the  subject  of  the  NRDC  case. 


"  A  disapproved  SIP — i.e..  a  plan  rejected  by 
EP.^ — is  not  considered  to  be  federallv  enforceable. 
Both  sections  113(a|(l)and  304(a|  and  (0(3)  provide 
for  enforcement  regarding  a  violation  of  only  an 
"applicable  implementation  plan."  which  CAA 
§  302(q)  defmes  as  a  plan  "which  has  been 
"approved"  or  "promulgated"  under  section  110. 


Finally,  as  matter  of  pohcy  it  is 
important  to  continue  to  read  section 
1 10  as  allowing  for  full  approval  of  SIP 
submittals  containing  some  enforceable 
commitments.  The  conditional  approval 
provision  is  most  effectively  used  where 
a  State  makes  a  short  term  commitment 
to  correct  a  problem  or  fill  a  gap  in  a  SIP 
submission.  If  the  State  fails  to  meet  the 
commitment,  the  conditional  approval 
is  converted  to  a  disapproval  and  an  18- 
month  clock  for  sanctions  and  a  2-year 
period  for  promulgation  of  a  federal 
implementation  plan  (FTP)  start. 
However,  neither  EPA  nor  citizens  have 
authority  under  the  CAA  to  take  action 
to  enforce  those  commitments  that  have 
been  converted  to  a  disapproval.  While 
a  disapproval  may  motivate  a  state  to 
ultimately  meet  its  commitments, 
through  the  potential  for  sanctions  and 
a  FIP,  in  some  cases  it  may  be  more 
desirable  to  have  an  approved 
commitment  that  EPA  or  a  citizen  can 
enforce  directly  in  court.  Approval 
under  section  il0(k)(3)  allows  for 
enforcement  action.  Such  a  remedy  is 
frequently  preferable  in  promoting 
actual  air  quality  improvements. 
Moreover,  even  with  respect  to  an 
approved  commitment,  EPA  may  start 
the  sanctions  process  through  a  finding 
of  failure  to  implement  if  the  state  does 
not  meet  its  enforceable  commitment. 

EDC  commented,  with  apparent 
approval,  on  the  vehicle  of  enforceable 
commitments.  EDC  maintained, 
however,  that  the  Administrative 
Procedtire  Act  and  notions  of  fairness 
require  that  they  be  more  fully 
articulated.  EPA  believes  that  the  SIP 
commitments  approved  today  are 
sufficiently  specific  to  be  enforceable  by 
the  Agency  or  the  public.  For  example, 
the  control  measure  commitments  are 
for  particular  agencies  to  adopt  and 
implement  specific  controls  by  definite 
dates  to  achieve  precise  emission 
reductions  from  identified  source 
categories  for  each  milestone  year 
through  attainment.  In  the  case  of  the 
South  Coast,  the  plan  also  provides 
detailed  discussions  of  the  source 
category,  the  regulatory  history, 
proposed  method  of  control  (including 
descriptions  of  available  control 
technologies  and  operational 
approaches),  control  efficiency 
assumptions,  rule  compliance 
approaches  (e.g.,  reporting  and 
recordkeeping  requirements,  source 
testing,  certification  programs,  etc.),  test 
methods,  cost  effectiveness  calculations, 
and  references  to  document 
assumptions  and  provide  for  further 
information.  The  rules  to  fulfill  these 
commitments  will  be  subject  to  notice- 
and-comment  at  the  State  level  prior  to 


UMI 
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adoption  and  submittal  to  EPA; 
furthermore,  EPA  will  approve  or 
disapprove  those  measures  through 
notice-and-comment  rulemaking 
procedures. 

Reading  the  statute  as  a  whole,  it  is 
clear  that  Congress  did  not  intend 
section  110(k)(4]  to  be  the  sole 
mechanism  for  approving  submittals 
that  contain  at  least  some  commitments. 
Furthermore,  for  the  above  reasons, 
enforceable  commitments  serve  several 
distinct  purposes  not  addressed  by 
section  110(k)(4).  Under  these 
circumstances,  EPA's  interpretation  of 
the  statute  is  entitled  to  considerable 
deference.  Chevron  U.S.A.,  Inc.  v. 
MRDC,  467  U.S.  837  (1984). '^ 

NRDC/CCA  also  assert  that  EPA  is 
precluded  from  approving  the 
commitments  in  the  California  ozone 
SIP  because  EPA's  regulation  at  40  CFR 
51.281 13  requires  SIPs  to  include 
adopted  rules  and  regulations.  EPA  has 
long  interpreted  this  regulation  to 
require  States,  when  submitting  rules 
and  regulations,  to  submit  those 
regulations  in  adopted  rather  than 
proposed  form.'*  EPA  has  not 
interpreted  this  regulation  t'  require 
that  every  submittal  must  be  in 
regulatory  form. 

EPA  promulgated  this  regulation  long 
before  the  enactment  of  the  1990  CAA 
Amendments.  See  36  FR  22398  (Nov. 
25,  1971),  codified  as  40  CFR  51.22; 
recodified  as  40  CFR  51.281  with  minor 
modifications  at  51  FR  40674  (Nov.  7, 
1986).  As  discussed  above,  EPA  has 
historically  accepted  enforceable 
commitments  in  SIPs  and  courts  have 
found  these  provisions  to  be  enforceable 
by  the  public  under  section  304  of  the 
CAA.  In  addition,  in  a  nimiber  of  cases, 
courts  of  appeals  in  some  circuits, 
including  the  Ninth  Circuit,  have 
upheld  EPA's  approval  of  plans  that 


'*  As  one  court  has  observed:  The  need  for 
flexibility  in  the  administration  of  a  statute  whose 
provisions  have  been  described  as  'virtually 
swiralmingi  before  one's  eyes.'  •   •   *  should  not  be 
underestimated.  We  have  in  the  past  been  careful 
to  defer  to  EPA's  choice  of  methods  to  carry  out  its 
'difficult  and  complex  job'  as  long  as  that  choice  is 
reasonable  and  consistent  with  the  Act    *  *  '. 
Connecticut  Fund  for  the  Environment,  Inc.  v.  EPA. 
672  F.2d  998,  1006  (2d  Cir.),  cert,  denied,  459  U.S. 
1035(1982). 

"40  CFR  51.281  provides,  in  pertinent  part: 
Emissions  limitations  and  other  measures  necessary 
for  attainment  end  maintenance  of  any  national 
standard  *   *   ■  must  be  adopted  as  rules  and 
regulations*   *   *.  Submittal  of  a  plan  setting  forth 
proposed  rules  and  regulations  will  not  satisfy  the 
requirements  of  this  section  *   *   '.(Emphasis 
added.) 

"In  order  to  expedite  SIP  approval,  EPA  has 
occasionally  proposed  to  approve  a  state's  draft 
rules  that  have  been  fully  developed  but  have  not 
yet  been  adopted.  An  EPA  approval  using  this 
"parallel  processing"  procedure,  of  course,  cannot 
be  finalized  until  the  rules  have  been  adopted  and 
formally  submitted  to  EPA  as  a  SIP  revision. 


included  commitments  to  fill  gaps.  See 
Kamp  V.  Hernandez,  752  F.2d  1444, 
1445  (9th  Cir.  1985);  Connecticut  Fund 
for  the  Environment  v,  EPA,  672  F.2d 
998  (2d  Cir.),  cert,  denied  459  U.S.  1035 
(1982);  Friends  of  the  Earth  v.  EPA,  499 
F.2d  1118,  1124  (2d  Cir.  1974). 

The  cited  cases  demonstrate  that,  over 
a  long  period  of  time,  EPA  has  not 
interpreted  40  CFR  51.281  as  limiting 
the  permissible  procedural  vehicles  for 
SIP  measures  to  rules  and  regulations. 
Rather,  the  Agency  has  viewed  the 
primary  purpose  of  section  51.281  as 
ensuring  that  SIP  submittals  contain 
adopted,  not  proposed,  emission 
limitations  and  other  measures.  The 
commitments  at  issue  here  are  not 
merely  pwoposed;  they  have  been 
adopted  by  the  various  local  air  districts 
and  ARB.  Because  EPA's  interpretation 
of  its  regulation  is  a  reasonable 
interpretation,  it  is  entitled  to  deference. 
Chevron,  467  U.S.  837. 

3.  Additional  Clean  Air  Act  Issues 

a.  Attainment  as  Expeditiously  as 
Practicable.  The  Environmental  Defense 
Center  commented  that  the  SIPs  should 
be  disapproved  because  they  fail  to  meet 
the  CAA  requirement  of  attaining  the 
NAAQS  as  expeditiously  as  practicable. 
The  commenter  provided  no  further 
statutory  interpretation  or  information 
relating  to  this  CAA  provision  and 
defects  in  the  SIPs  relating  to  it.  EPA 
continues  to  believe  that  the  SIPs  meet 
the  progress  requirements  of  the  Act,  as 
discussed  in  the  proposal,  and  provide 
for  expeditious  attainment. 

b.  Contingency  Measures.  NRDC  and 
CCA  commented  tha^nly  SCAQMD's 
measure  CTY-01  meets  the  section 
182(c)(9)  CAA  requirement  for 
contingency  measures  that  take  effect 
without  further  action  by  the  State  or 
EPA  upon  a  failure  of  the  State  to  meet 
the  applicable  milestone.  The 
commenters  stated  that  EPA  should 
require  further  definition  and 
refinement  of  the  contingency  measures 
and  the  schedule,  funding  and 
enforcement  responsibilities  required 
for  the  measure  to  succeed. 

EPA's  proposal  addressed  only  the 
following  CAA  requirements;  section 
181(a)(1)  relating  to  emissions 
inventories;  section  182(b)(1)  relating  to 
15%  ROP  Plans;  section  182(c)(2)(B) 
relating  to  Post-1996  ROP  Plans; 
sections  182(b)(1)(A)  and  182(c)(2) 
relating  to  modeling  and  attainment 
demonstrations,  and  sections  182(b)(4) 
and  182(c)(3)  relating  to  I/M  Programs. 
The  remaining  requirements  of  Part  D  of 
the  Act,  including  the  sections  172(c)(9) 
and  182(c)(9)  requirements  for 
contingency  measures,  will  be  acted 
upon  in  separate  rulemakings. 


c.  Adequacy  of  SIP's  Technical 
Foundations.  (1)  Modeling  and 
Treatment  of  Transport.  The  Engine 
Manufacturers  Association  (EMA) 
submitted  a  comment  that  EPA  has 
failed  to  provide  all  data  and 
documentation  relating  to  the  modeling 
in  the  SIPs.  Noting  that  EPA  has 
admitted  that  problems  in  model 
performance  and  transport  led  to 
Cahfomia's  inability  to  follow  EPA's 
modeling  guidelines  in  its  analyses, 
EMA  asked  that  EPA  not  take  final 
action  on  modeling  but  should  require 
that  appropriate  adjustments  be  made  in 
order  to  provide  accurate  modeling 
assumptions  on  which  to  base 
California's  proposed  measures. 

EPA  has  not  provided  all  data  and 
documentation  relating  to  the  modeling 
analyses.  For  each  area,  modeling  input 
and  documentation  include  hundreds  of 
thousands  of  data.  This  information  is 
available  from  local  air  pollution 
agencies. 

Again,  EMA  failed  to  provide  specific 
information  to  support  its  general 
conclusion.  EPA  recognizes  the 
opportunities  to  refine  the  modeling  in 
each  of  the  areas,  including  the  data 
upon  which  the  modeling  is  based. 
Major  modeling  projects  or  modeling 
refinements  are  underway  in  each  area. 
EPA  contributes  technical  and  funding 
support  to  these  projects,  which  may 
provide  information  helpful  in 
enhancing  the  SIP  strategies  in  the 
future.  However.  EPA  believes  that  the 
current  modeling  in  each  area  meets  the 
requirements  of  the  Act  and  provides  a 
reasonable  basis  for  estimating  the 
emission  reductions  needed  for 
attainment  and  the  ambient  impact  of 
the  control  measures. 

(2)  Impact  of  Changes  to  the  ZEV 
Program.  The  Environmental  Defense 
Center  commented  that  the  state  has 
already  rescinded  the  Zero  Emission 
Vehicle  (ZEV)  program,  demonstrating 
immediately  their  willingness  and 
intent  to  renege  on  the  Sff's 
commitments.  EDC  stated  that  both  the 
Sacramento  and  South  Coast  attainment 
demonstrations  should  be  disapproved 
because  CARB  has  rescinded  the  ZEV 
program.  NTUXl  and  the  Coalition  for 
Clean  Air  commented  that  EPA  needs  to 
quantify'  the  increased  emissions  that 
will  result  from  changes  to  the  ZEV 
program  and  should  demand 
compensating  reductions. 

At  a  public  hearing  on  March  28  and 
29,  1996,  CARB  approved  revisions  to 
the  ZEV  program  in  the  California  motor 
vehicle  control  regulations.  These 
changes  included  elimination  of  the 
ZEV  production  requirement  for  the 
1998  through  2002  model  years.  CARB 
retained  the  10%  ZEV  requirement  for 
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the  2003  and  later  model  years.  In  order 
to  offset  the  loss  of  emission  reductions, 
CARB  negotiated  an  enforceable 
contractual  agreement  with  the  vehicle 
manufacturers,  committing  them  to 
produce  cleaner  49-state  cars  in  the 
2001  through  2003  model  years.  CARB 
prepared  a  staff  report  demonstrating 
that  the  emission  reductions  achieved 
within  the  South  Coast  by  the  cleaner 
49-state  vehicles  exceed  the  emission 
losses  from  delav  of  the  ZEV  program 
(See  CARB  Staff  Report:  Initial 
Statement  of  Rulemaking— PROPOSED 
AMENDMENTS  TO  THE  ZERO- 
EMISSION  VEHICLE  REQUIREMENTS 
FOR  PASSENGER  CARS  AND  LIGHT- 
DLTY  TRUCKS.  February  9.  1996). 

EPA  shares  the  commenters'  concerns 
that  the  SIP  must  be  implemented  fullv 
and  that  substitute  measures  should 
immediately  correct  any  SIP  shortfalls. 
However,  the  State  has  argued  that 
successful  implementation  of  the  ZEV 
program  requires  the  March  1996  rule 
amendments,  in  order  to  ensure  that 
concerns  relating  to  battery  technology 
and  ZEV  sales  potential  can  be  resolved 
and  the  ultimate  sales  mandate  be  fully 
accomplished.  The  State  has  also 
provided  evidence  that  the  loss  in 
emissions  from  the  elimination  of  the 
ZEV  mandate  for  the  first  5  years  will 
be  offset  by  provisions  of  CARB's 
enforceable  contract  with  the 
automakers.  EPA  will  carefully  monitor 
implementation  of  the  contractual 
agreement  and  the  ZEV  program  and 
vdll  require  the  State  to  revise  the  SIP 
to  provide  new  emission  reductions  if 
needed  to  meet  the  progress  and 
attainment  requirements  of  the  Act. 

(3)  Control  Measures.  NRDC  and  CCA 
commented  that  EPA  cannot  approve 
the  South  Coast  SIP  because  it  fails  to 
include  as  measures  all  already  adopted 
regulations  and  measures  characterized 
as  assumptions.  The  environmental 
groups  argued  that  the  CAA  and  EPA's 
regulations  require  quantification  of 
reductions  from  each  adopted 
regulation,  and  that  these  regulations 
themselves  should  be  an  enforceable 
part  of  the  SIP. 

With  respect  to  the  quantification  of 
reductions  from  the  various  regulations 
that  comprise  the  existing  California 
motor  vehicle  program,  the  State  has 
submitted  reductions  from  the  program 
as  a  whole,  without  a  disaggregation  by 
program  element.  In  recent 
correspondence,  the  State  has  provided 
further  detail,  including  an  estimate  of 
Statewide  emission  reductions  from 
each  severable  component.'^ 


The  rate-of-progress  and  ozone 
attainment  demonstrations  for  each  area 
rely,  in  part,  on  emission  reductions 
from  regulations  adopted  by  local  air 
pollution  control  districts,  since  the 
impact  of  these  regulations  is  factored 
into  the  projections  of  future  year 
baseline  emissions.'*  EPA  has  already 
approved  the  great  majority  of  these 
local  regulations  and  expects  in  the  near 
future  to  complete  final  action  on  the 
remaining  regulations  With  respect  to 
those  few  regulations  which  are  relied 
upon  in  the  SIP  for  rate-of-progress  or 
attainment  and  which  have  not  yet  been 
approved  as  part  of  the  SIP,  EPA 
construes  that  reliance  and  the  fact  that 
the  local  agencies  have  adopted  and  the 
State  has  submitted  the  rules  as  SIP 
revisions  to  constitute  an  enforceable 
commitm.ent  by  these  agencies  to 
implement  the  rules  to  achieve  the 
reductions  assumed  in  the  rate-of- 
progress  plans  and  the  attainment 
demonstrations. 

If  the  State  withdraws  (before  EPA's 
final  action)  any  of  these  regulations 
that  have  been  submitted  but  not  yet 
approved  as  part  of  the  SIP,  or  if  EPA's 
final  action  is  a  disapproval,  or  if  EPA 
determines  that  the  rule  will  achieve 
fewer  emissions  reductions  than  relied 
upon  in  the  SIP.  EPA  will  call  upon  the 
State  to  fulfill  its  commitment  by 
submitting  replacement  measures  on  an 
expeditious  schedule  and  the  State  will 
be  obligated  to  provide  such 
replacements. 

EPA  requires  identification  of 
emission  reductions  associated  with 
each  of  the  new  measures  that  are 
incorporated  in  the  plan's  rate-of- 
progress  and  attairunent  demonstrations 
and  that  reduce  emissions  below  the 
baseline  inventory  levels.  The  South 
Coast  SIP  fulfills  this  requirement,  and 
EPA  has  included,  in  the  tables  of  new 
measures,  the  specific  credit  assigned. 

The  Engine  Manufacturers 
Association  (EMA)  stated  that,  based  on 
the  information  provided  in  the  NPRM. 
EPA  and  California  have  not  estabfished 
a  reasonable,  cost-effective  basis  for 
certain  of  the  proposed  regulatory 
measures.  EMA  provided  no  specific 
information  to  support  the  comment. 
EPA  believes  that  the  SIP  control 
measures  are,  in  fact,  reasonable. 


"Table  1  (•■.\dopted  slate  regulations  in  the  SIP 
baseline,  with  implementation  dates  in  1996  or 
later")  m  a  letter  from  Lynn  Terry.  .^ssisUnl 


Executive  Officer.  CARB.  to  Julia  Barrow.  Chief. 
Planning  Office.  Air  k  Radiation  Division,  USEPA. 
dated  September  19.  1996.  This  correspondence  is 
part  of  EPA's  rulemaking  docket. 

'*In  a  letter  from  Barry  R.  Wallerstein.  Deputy 
Executive  Officer,  SCAQMD.  to  Dave  Howekamp. 
Division  Director,  Air  4  Toxics  Division.  Region  DC. 
dated  September  18.  1996.  the  SCAQMD  has 
provided  a  list  of  local  measures  and  associated 
emission  reductions  assumed  in  the  baseline  of  the 
South  Coast  SIP.  This  correspondence  is  part  of 
EPA's  rulemaking  docket. 


Moreover.  EPA  does  not  find  statutory 
authority  for  the  Agency  to  require 
states  to  submit  analyses  demonstrating 
that  proposed  measures  are  reasonable, 
cost-effective  and  appropriate.  Finally, 
due  to  the  nature  of  the  Federal/state 
relationship  under  the  Act.  EPA 
analysis  of  the  cost-effectiveness  of  SIP 
measures  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

d.  Consistency  of  Local  Nanroad 
Measures  with  Clean  Air  Act 
Preemption.  The  Engine  Manufacturers 
Association  commented  that  EPA 
should  not  finalize  approval  of  local 
measures  without  a  determination  that 
they  have  met  CAA  requirements 
respecting  preemptions  on  a  state's 
authority  to  regulate  certain  nonroad 
engines  and  applications.  The 
commenter  did  not  identify  any  State  or 
local  measure  that  was  inconsistent 
with  the  Clean  Air  Act.  EPA  has  not 
identified  any  measure,  approved  at  this 
time,  that  violates  the  Act's 
preemptions.  When  regulations  are 
adopted  and  submitted  for  SIP  approval, 
EPA  reviews  the  regulations  to  ensure 
that  they  fall  within  the  authority  of  the 
State  or  local  agency  and  that  the 
regulations  are  otherwise  consistent 
with  statutory  and  regulatory 
requirements. 

4.  Future  SIP  Updates  and 
Improvements 

Western  Riverside  Council  of 
Governments  commented  that  the  SIP 
should  provide  the  flexibility  to  replace 
measures  with  local  programs  that  are 
more  sensitive  to  local  political, 
economic  and  social  conditions.  EPA 
supports  and  encourages  SIP  flexibility 
that  respects  the  superior  ability  of  local 
agencies  to  reconcile  environmental 
progress  with  other  community  goals. 

The  California  Environmental 
Protection  Agency  (CEPA)  commented 
that,  as  EPA  recognized  in  the  proposed 
approval,  some  of  California's  specific 
strategies  may  require  adjustment  as 
actual  rules  are  developed.  CEPA  stated 
that  "we  will  retain  the  flexibility  to 
revise  the  SIP  as  long  as  the  emission 
reductions  continue  to  provide  for 
attainment." 

As  stated  in  the  NPRM,  EPA  supports 
the  State's  flexibility  to  revise  the  SIP, 
but  cautions  that  EPA  must  review  SIP 
revisions  for  approvability  under 
Sections  110(1)  and  193.  Section  110(1) 
prevents  EPA  from  approving  a  revision 
if  it  would  interfere  with  any  applicable 
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requirement  concerning  attainment  and 
reasonable  further  progress,  or  any  other 
applicable  requirement  of  the  Act. 
Section  193  prevents  modification  of 
control  requirements  "in  effect,  or 
required  to  be  adopted  by  an  order, 
settlement  agreement,  or  plan  in  effect 
before  November  15,  1990  in  any  area 
which  is  a  nonattainment  area  for  any 
air  pollutant  *   *   *  unless  the 
modification  insures  equivalent  or 
greater  emission  reductions  of  such  air 
pollutant." 

5.  Overall  Approvability  of  Plans 

Almost  all  of  the  commenters 
supported  EPA's  proposed  approvals  of 
the  plans  for  each  area.  However, 
comments  opposing  full  approval  of  the 
plans  at  this  time  were  received  from 
the  Engine  Manufacturers  Association, 
the  Environmental  Defense  Center,  the 
Natural  Resources  Defense  Council,  and 
the  Coalition  for  Clean  Air.  These 
comments  are  addressed  elsewhere  in 
section  I.B.,  or  in  discussions  relating  to 
individual  areas. 

6.  Importance  of  SIP  Implementation 

Several  commenters  reflected  on  the 
critical  importance  of  follow  through  at 
the  local,  State,  and  Federal  levels  if  the 
SIPs  are  to  achieve  the  air  quality 
standards.  EPA  agrees  that  all  parties, 
including  local  government  and  the 
general  public,  must  work  together  to 
ensure  that  each  responsible  agency 
honors  its  commitments.  Because  these 
challenging  SIPs  are  so  important  from 
the  perspective  of  public  health,  the 
success  of  the  SIPs  requires  widespread 
public  participation  and  public  support. 
EPA  encourages  California  agencies  to 
report  frequently  to  the  public  on 
progress  in  implementing  the  plans  and 
to  involve  the  public  in  resolving 
implementation  issues.  Through  the 
Public  Consultative  Process  and  other 
forums.  EPA  intends  to  inform  and 
engage  the  public  as  the  Agency 
proceeds  to  develop  future  mobile 
source  controls. 

C.  SIP  Submittals 

1.  SIP  Submittals  Before  EPA's  Proposal 

On  Novembei  15.  1994,  CARB 
submitted  a  revision  to  the  "State  of 
California  Implementation  Plan  for 
Achieving  and  Maintaining  the  National 
Ambient  Air  Quahtv  Standards"  (ozone 
SIP) 

The  revision  consists  of:  (a)  The 
State's  comprehensive  ozone  plan, 
including  the  State's  own  measures  and 
the  State's  summaries  of,  and  revisions 
to.  the  local  plans;  (b)  the  State's 
previously  adopted  regulations  for 
consumer  products  and  reformulated 


gasoline  and  diesel  fuels;  and  (c)  local 
plans  addressing  the  ozone  attainment 
demonstration  and  ROP  requirements. 

On  August  21,  1995  (60  FR  43379), 
EPA  approved  the  State's  consumer 
products  and  reformulated  gasoline  and 
diesel  fuels  regulations.  At  the  same 
time.  EPA  took  interim  approval  action 
on  CARB  and  SCAQMD  New- 
Technology  Measures,  under  the 
provisions  of  section  182(e)(5)  of  the 
CAA,  which  authorizes  the 
Administrator  to  approve  fully  and 
credit  as  part  of  an  extreme  ozone  area 
SIP  conceptual  measures  dependent 
upon  new  control  technologies  or  new 
control  techniques.  The  new-technology 
measures  approved  at  that  time  were: 
CARB's  measures  M2  (Improved  Control 
Technologv  for  Lighf-Dutv  Vehicles). 
M9  (Off-Ro'ad  Diesel  Equipment).  CP-4 
(Consumer  Products  Advanced 
Technology  and  Market  Incentives),  and 
Additional  Measures;  and  SCAQMD 
measures  ADV-CTS-01  (Coating 
Technologies),  ADV-FUG  (Fugitives), 
ADV-PRC  (Process  Related  Emissions). 
ADV-UNSP  (Unspecified.  Stationar\- 
Sources),  ADV-CTS-02  (Coatings 
Technologies). 

On  December  14.  1995  (60  FR  64126). 
EPA  issued  the  final  SIP  approval  of  the 
State's  mid-term  control  measures  M3 
(Accelerated  Ultra-Low  Emission 
Vehicle  requirement  for  Medium-Duty 
Vehicles),  M5  (Heavy-Duty  Vehicle  NOx 
regulations),  M8  (Heavy-Duty  Gasoline 
Vehicles  lower  emissions  standards). 
Mil  (Industrial  Equipment.  Gas  and 
LPG),  and  CP2  (Mid-'Term  Consumer 
Products). 

The  remaining  portions  of  the  ozone 
SIP  submittal,  upon  which  EPA  is  acting 
today,  include  the  following  separate 
documents: 

1.  "The  1994  California  State 
Implementation  Plan  for  Ozone." 
volumes  I-IV.  The  November  15.  1994, 
submittal  letter  refers  to  other 
submittals,  described  below,  as 
completing  the  1994  California  Ozone 
SIP.  Volume  I  provides  an  overview  of 
the  entire  submittal;  Volumes  II  and  III 
include  the  State's  measures  for  mobile 
sources,  consumer  products,  and 
pesticides;  and  Volume  IV  treats  the 
local  plans. 

On  December  29,  1994  and  Februarv' 
7,  1995,  the  State  submitted  updates  to 
these  documents,  incorporating  changes 
made  by  CARB  at  the  time  of  adoption, 
and  providing  other  technical  and 
editorial  corrections. 

2.  "1994  Ozone  Attainment  and  Rate- 
of-Progress  Plans  for  San  Diego 
County." 

3.  "San  Joaquin  Valley  Attainment 
and  Rate-of-Progress  Plans."  On 
December  28.  1994,  the  State  submitted 


the  "Rate-of-Progress  and  Attainment 
Demonstration  Plans  for  the  Kern 
County  Air  Pollution  Control  District," 
applicable  to  the  Kern  desert  portion  of 
the  San  Joaquin  Valley  nonattainment 
area. 

4.  'iSacramento  Area  Proposed 
Attainment  and  Rate-of-Progress  Plans." 
On  December  29.  1994.  the  State 
replaced  this  with  the  "Sacramento 
Area  Attainment  and  Rate-of-Progress 
Plans." 

5.  "1994  Air  Quality  Management 
Plan  for  Ventura  County." 

6.  "Rate-of  Progress  and  Attainment 
Demonstration  Plans  for  the  Mojave 
Desert." 

7.  "1994  Air  Quality  Management 
Plan  for  South  Coast  Air  Basin, 
Antelope  Valley  and  Coachella/San 
Jacinto  Planning  Area."  On  December 
29,  1994.  the  State  submitted  the  "Rate 
of- Progress  Plan  Revision:  South  Coast 
Air  Basin  &  Antelope  Valley  & 
Coachella/San  Jacinto  Planning  Area."  " 

8.  On  March  30,  1995.  CARB 
submitted  revised  1990  base  year 
emission  inventories  for  each  of  the 
California  ozone  nonattainment  areas. 

9.  On  June  30.  1995,  CARB  submitted 
desriptive  materials  relating  to  the 
State's  motor  vehicle  inspection  and 
maintenance  program,  adopted  by  the 
California  Bureau  of  Automotive  Repair. 
On  Januar>'  22,  1996,  CARB  submitted 
the  motor  vehicle  inspection  and 
maintenance  regulations  adopted  by  the 
California  Bureau  of  .Automotive  Repair. 

2.  SIP  Submittals  After  EPA's  Proposal 

On  April  4.  1996.  CARB  submitted  a 
revision  for  the  San  Joaquin  Valley, 
withdrawing  an  obsolete  transportation 
control  measure  (Exclusive  High 
Occupancy  Vehicle  Lanes  on  Freeway 
41.  included  in  the  1982  Air  Quahty 
Management  Plan  for  Fresno). 

On  May  17.  1996.  CARB  submitted 
Executive  Order  G-96-031.  the  State's 
commitment  to  participate  in  the  public 
consultative  process,  submit  a  revised 
attainment  demonstration  for  the  South 
Coast  as  appropriate  after  the 
consultative  process,  and  submit  control 
measures  needed  to  achieve  emission 
reductions  determined  to  be 
appropriate. 

'On  June  13.  1996.  CARB  submitted 
supplemental  information  regarding  the 
1994  California  SIP.  including 


".\ntelope  Vaiiey  and  Coachella-San  lacinto 
Planning  Aree  are  portions  of  IuP  Southeast  Desen 
Modified  All  Qual.tv  .Management  At«a  which  are 
currentiv  under  the  jurisdiction  of  the  South  Coast 
Air  Quality  Management  District  California  has 
recently  revised  its  air  basin  classifications,  so  ihat 
.\ntelope  Valley  is  part  of  Mo|ave  Desert  .^l^  Basin 
and  the  Coachella-San  Jacinto  Planning  Area  is  part 
of  Salton  Sea  .Air  Basin. 
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additional  information  on  emission 
reductions  from  the  State's  measures 
(Letter  from  James  D.  Boyd  to  David 
Howekamp,  with  Attachments  A.  B.  and 
C). 

On  July  10.  1996,  GARB  submitted 
updates  to  the  South  Coast  rule        • 
adoption  schedule  ("Control  Measure 
Adoption  Schedule"). 

On  July  12,  1996,  CARB  submitted 
updates  to  the  Ventura  AQMP  ("Ventura 
County  1995  .Air  Quality  Management 
Plan  Revision"  and  "Appendi.x  E-95") 
and  an  updated  post-96  ROP  for  San 
Joaquin  Valley  ("Revised  Post-1996 
Rate-of-Progress  Plan"). 

3.  EPA  Completeness  Findings 

On  Januar>-  30.  1995,  EPA  issued  a 
finding  of  completeness  under  Section 
UO(k)(l)  of  the  .\ct  for  the  following 
portions  of  the  California  ozone  SIP 
submittal.  Diesel  Fuel  Regulations: 
Reformulated  Gasoline  Regulations: 
CARB  Measures  M2,  M3.  .M5,  .M8,  M9, 
Mil.  CP-2,  GP-3.  CP-4,  Additional 
.Measures,  and  SCAQMD  Long  Term 
Measures  ADV-CTS-01/02,  .\DV-FUG, 
ADV-PRC,  ADV-UNSP.  These  elements 
of  the  revision  were  found  complete 
based  on  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51 
Appendix  V. '* 

On  April  18.  1995  the  EPA  issued  a 
finding  of  completeness  for  the 
remaining  portions  of  the  November  and 
December  1994  submittals  with  regard 
to:  (1)  attainment  and  post-1996  RFP 
requirements  at  section  182(c)(2)  of  the 
Act:  (2)  15%  ROP  requirement  of 
section  182(b)(1)(A);  and  (3)  1990  base 
year  inventory  requirements  of  section 
182(a)(1).  The  CARB  emission  inventory 
submittal  of  March  30.  1995.  was 
included  in  the  completeness 
determination  of  April  18.  1995. 

On  June  30,  1995,  and  February  5. 
1996.  EPA  issued  a  finding  of 
completeness  for  the  State's  I/M 
program  submittals. 

On  August  14.  1996,  EPA  issued  a 
finding  of  completeness  for  updates  to 
the  San  Joaquin  Valley  plan  (submitted 
on  Apnl  4,  1996,  and'luly  12,  1996);  the 
South  Coast  plan  (submitted  on  July  10. 
1996);  the  Ventura  plan  (submitted  on 
July  12,  1996);  the  States  commitment 
to  participate  in  the  public  consultative 
process  and  revise  the  South  Coast  plan 
as  appropriate  (submitted  on  May  17, 
1996);  and  technical  information  on 
State  and  local  measures  (submitted  on 
June  13.  1996). 


4.  Rationale  for  EP.A  Approval  of  Minor 
SIP  Changes  without  Further 
Opportunity  for  Public  Comment 

The  NPRM  indicated  that  EPA 
intended  to  approve  in  the  final  action 
SIP  updates  if  received  before  the  Notice 
of  Final  Rulemaking  (NFRM)  was 
signed.  The  State,  local  agencies,  and 
other  commenters  requested  EPA  to 
absorb  these  updates  and  corrections 
into  the  final  plan  action. 

In  the  NFRM,  EPA  has  also  made 
numerous  changes  to  the  tables  of 
control  measures,  in  response  to  State 
and  local  agency  requests  for  correction 
and  clarification.  These  changes  make 
minor  adjustments  to  the  measures,  the 
arrangement  of  the  measures  in  the 
table,  the  schedule  of  measure  adoption 
and  implementation,  or  the  emission 
reductions  associated  with  the 
measures.  Since  the  changes  are 
administrative  or  clerical  in  nature,  or 
otherwise  are  not  significant,  and 
neither  individually  nor  cumulativelv 
affect  ROP  or  attainment.  EPA  has 
incorporated  the  changes  in  this  action 
without  further  opportunity  for  public 
comment."  Notice  and  comment  are  not 
required  under  the  Administrative 
Procedures  Act,  "when  the  agency  for 
good  cause  finds  (and  incorporates  the 
finding  and  a  brief  statement  of  reasons 
therefor  in  the  rules  issued)  that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  5  U.S.C.  553(b). 

The  State  and  involved  local  agencies 
in  the  San  Joaquin  Valley.  South  Coast, 
and  Ventura  all  requested  that  the  final 
notice  clarify  the  original  intent  of  the 
1994  SIP  submittal  that,  coincident  with 
approving  the  new  Transportation 
Control  Measures  (TCMs)  in  the  current 
SIP,  EPA  would  delete  from  the 
applicable  SIP  the  prior  TCMs,  which 
are  out-dated  and  not  relied  upon  in  the 
new  ROP  and  attainment 
demonstrations.  Because  these 
rescissions  were  mistakenly  omitted 
either  from  the  original  submittals  or 
EPA's  proposed  action  on  the 
submittals,  and  because  the  rescissions 
are  inconsequential  and  fuUv  consistent 
with  the  1994  SIP  submittal  respecting 
progress  and  attainment,  EPA  is 
finalizing  the  TCM  replacement  without 
further  opportunity  for  pubhc  comment. 


'"EP.\  adopted  ;he  completeness  criteria  on 
February  16.  1990  i55  FR  S8301  and,  pursuant  to 
section  nO(k|(l)(.M  of  the  C\A.  revised  the  criteria 
on  .\ugust  26,  1991  (56  F"R  42216). 


"The  Sute's  15%  ROP  plans  for  each  area  do  not 
rely  on  reductions  from  any  of  the  measures  (all 
reductions  come  from  fully  adopted  regulations), 
and  the  changes  do  not  reduce  the  amount  of 
emission  reductions  from  the  measures  in  post-1996 
ROP  milestone  years  or  the  attainment  years. 


II.  Review  of  the  State  Submittal, 
Response  to  Comments  on  Specific  SIP 
Issues,  and  EPA  Final  Action 

A.  State  Measures 

1.  General  Comments 

The  California  Environmental 
Protection  Agency  (CEPA)  commented 
that  EPA's  proposal  to  approve  the 
State's  measures  on  a  statewide  basis  (if, 
under  State  law,  they  apply  throughout 
Cahfomia)  did  not  reflect  the  intent  of 
the  State,  which  was  to  limit  the 
Federally  enforceable  State  measures 
only  to  the  serious,  severe,  and  extreme 
nonattainment  areas.  EPA  is  so  limiting 
the  final  approval  action.  Accordingly, 
under  Federal  law  the  statewide 
measures  will  not  count  toward 
attainment  and  maintenance  of  the 
NAAQS  except  in  the  ozone 
nonattainment  areas  classified  as 
serious  and  above.  As  a  result,  the  State 
must  submit  a  SIP  revision  if  it  wishes 
in  the  future  to  extend  the  geographic 
applicability  of  the  measures.  Because 
EPA  is  accepting  the  State's  request  that 
Federal  approval  of  the  measures  in  the 
SIP  apply  narrowly  to  the  ozone  ROP 
and  attaimnent  needs  in  serious  and 
above  areas,  the  State  must  submit  a  SIP 
revision  if,  at  any  time  in  the  future,  the 
emission  reductions  associated  with  the 
measures  in  other  areas  are  needed  as 
components  of  attainment  or 
maintenance  SIPs  for  other  areas. 

CEPA  also  requested  that  EPA  not 
approve  the  reductions  shovm  for  State 
measures  Ml,  M2,  M7,  and  M9  in  the 
South  Coast  in  the  year  2007,  because 
2007  is  not  a  milestone  year  for  the 
South  Coast.  EPA  is  complying  with  the 
State's  request  in  this  final  action.  The 
year  2007  reductions  in  the  South  Coast 
may  need  to  be  resubmitted  by  the  State 
if  federally  enforceable  2007  reductions 
from  these  measures  in  the  upwind 
South  Coast  nonattainment  area  are 
needed  for  the  2007  attainment 
demonstration  in  the  Southeast  Desert. 

Finally,  CEPA  asked  that  EPA  not 
assign  emission  reduction  credits  from 
measures  M3,  M5,  M8,  and  CP-2/CP-3 
to  San  Diego,  since  the  area  did  not  use 
them  for  rate-of-progress  or  attairunent. 
EPA  is  deleting  this  credit.  If  reductions 
from  these  measures  are  needed  in  San 
Diego  in  the  future,  the  CARB  must 
resubmit  for  SIP  approval  the  State 
measures  with  associated  San  Diego 
emission  reductions. 

2.  Mobile  Source  Measures 

a.  Review  of  Measures.  The  following 
is  a  brief  description  of  the  State's 
mobile  source  measures,  or  M  Measures, 
identification  of  minor  corrections  and 
clarifications  to  the  measures  or  their 
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associated  emission  reductions, 
summary  of  public  comment  on  the 
measures  and  EPA's  response,  and 
EPA's  final  approval  actions  on  the 
measures. 

(i)  Ml — Accelerated  Retirement  of 
Light-Duty  Vehicles.  The  SIP  commits 
to  secure  a  financing  mechanism  by  the 
end  of  1995,  adopt  the  measure  in  1996, 
undertake  a  demonstration  program 
from  1996  through  1998,  and  implement 
the  program  fully  from  1999  to  2010. 
through  the  annual  retirement 
(scrappage  or  removal)  of  up  to  75.000 
older,  high-emitting  vehicles  in  the 
South  Coast  Air  Basin.  CARB  has 
clarified  in  recent  correspondence  that 
the  State's  commitments  for  M-1  and 
for  M-7,  the  other  vehicle  retirement 
program  in  the  1994  Ozone  SIP,  are  for 
the  specified  emission  reductions, 
rather  than  a  particular  number  of 
vehicles  to  be  retired. ^°  While  Ml  is  a 
commitment  to  implement  an 
accelerated  vehicle  retirement  program 
only  in  the  South  Coast,  the  SIP  states 
that  "implementation  of  light-duty 
vehicle  retirement  programs  in  other 
non-attainment  areas  will  be  considered 
as  a  means  of  further  reducing 
emissions"  {Vol.  11,  p.  B-2). 

The  Environmental  Defense  Center 
commented  that  Ml  is  illusory  until  an 
adequate  and  enforceable  funding 
source  is  identified.  EPA  considers  the 
State's  progress  in  implementing  the 
measure  to  be  acceptable  at  this  time. 
Diiring  1995,  the  California  Legislature 
enacted  SB501,  which  established  a 
statewide  scrappage  program  to  work  in 
concert  with  the  scrap  component  of  the 
I/M  program.  Current  funding  comes 
from  legislation  authorizing  fees  in  lieu 
of  smog  check  at  first  registration 
renewal.  EPA  believes  that  timely 
program  implementation  requires  the 
State  to  develop  an  adequate  long-term 
funding  approach  by  the  end  of  1997. 

EPA  vdll  continue  to  monitor  Ml.  If 
the  program  does  not  mature  on  a 
schedule  likely  to  deliver  the  reductions 
needed  for  progress  and  attairmient, 
EPA  will  work  with  the  State  to  correct 
implementation  or  substitute  other 
measures  that  provide  the  needed 
emission  reductions. 

Under  sections  110(k)(3)  and  301(a)  of 
the  Act,  EPA  is  taking  final  action  to 
approve  Ml,  its  implementation 
schedule,  and  the  emission  reductions 
to  be  achieved  in  the  South  Coast,  as 
displayed  in  the  table  below,  labeled 
"Reductions  from  California  Mobile 
Source  Measure  Ml." 


Reductions  From  California  Mo- 
bile Source  Measure  mi  South 
Coast  Air  Basin 

[Tons  per  day] 


1999 

2002 

2005 

2008 

2010 

rog 

NOx  

5 

4 

8 
6 

11 
9 

13 
10 

14 
11 

*  Letter  from  Lynn  Terry  to  |ulia  Bairow,  dated 
September  20.  1996. 


(ii)  M2 — Improved  Control 
Technology  for  Light-Duty  Vehicles. 
CARB  commits  to  adopt  this  measure  in 
2000  and  begin  implementation  in 
2004-2005.  This  measure  will  achieve 
emission  reductions  from  LDVs  through 
the  use  of  one  or  more  market-based 
and/or  technology-forcing  approaches. 
Emission  reductions  associated  with 
this  measure  are  rehed  upon  in  the 
South  Coast  onlv. 

The  Western  States  Petroleum 
Association  commented  that  the 
description  of  the  measure  in  the  NPRM 
appeared  to  limit  the  flexibility  of  the 
State.  EPA's  description,  which  was 
excerpted  from  the  SIP,  was  not 
intended  to  prescribe  the  ways  in  which 
the  measure  could  be  implemented. 

The  Environmental  Defense  Center 
(EDC)  noted  that  M2  relies  on  the  ZEV 
program,  which  was  recently  revised  to 
rescind  the  interim  milestones.  EDC  also 
commented  that  M2  is  highly 
speculative  and  unenforceable  and 
inappropriate  for  SEP  credit. 

On  August  21,  1995,  EPA  approved 
M2  and  assigned  it  SIP  credit  in  the 
South  Coast  under  the  provisions  of 
section  182(e)(5)  of  the  Act. 

EPA  will  continue  to  work  with  CARB 
to  ensure  that  the  measure  is  developed 
on  schedule.  CARB  has  recently 
provided  additional  information 
regarding  the  development  of  this 
measure  in  a  letter  from  Lynn  Terry  to 
Julia  Barrow,  dated  September  19,  1996: 
"We  expect  to  begin  developing  this 
advanced  technology  measure  following 
the  1998  biennial  report  to  the  ARB  on 
the  Low-Emission  Vehicle  Program.  To 
meet  our  commitment  for  adoption  in 
2000,  we  would  need  to  hold  public 
workshops  on  the  technical  basis  and 
regulatory  concepts  by  1999.  However, 
as  part  of  the  on-going  Low-Emission 
Vehicle  Program  review,  staff  continue 
to  evaluate  advanced  control 
technologies  that  may  contribute  tc 
post-2003  emission  reduction  strategies 
for  this  measure."  The  State  has 
indicated  that  compliance  options 
include  advanced  gasoline  vehicles, 
alternative  fueled  vehicles,  and  fuel  cell 
technologies. 

Under  sections  110{k){3)  and  301(a)  of 
the  Act.  EPA  is  taking  final  action  to 
approve  the  emission  reductions  to  be 
achieved  in  the  South  Coast  bv 


milestone  year  in  the  table  below, 
labeled  "Reductions  from  California 
Mobile  Source  Measure  M2." 

Reductions  From  California  Mo- 
bile Source  Measure  M2  South 
Coast  Air  Basin 

[Tons  per  day] 


1999 

2002 

2005 

2008  2010 

ROG 

N^'x  

0 
0 

0 
0 

3 
5 

6    10 
9    15 

(iii)  M3 — Accelerated  Ultra-Low 
Emission  Vehicle  (ULEV)  Requirement 
for  Medium-Duty  Vehicles  (MDVs). 
CARB  commits  in  the  SIP  to  adopt 
regulations  for  this  measure  in  1997, 
with  implementation  occurring  from 
1998  to  2002.  This  measure  commits  to 
an  increase  in  the  fraction  of  MDV 
ULEVs  from  10  percent  of  sales  of  new 
MDVs  in  the  1998  model  year  to  100 
percent  in  ih''  2002  and  later  model 
years.  This  n  easure  offers  some 
flexibility  by  allowing  other  mixes  of 
vehicles  and  technologies  that  generate 
equivalent  emission  reductions. 

In  their  joint  comments,  the  Natural 
Resources  Defense  Council  and  the 
Coalition  for  .Jlean  Air  noted  that,  at  a 
public  hearing  in  September  1995. 
CARB  announced  that  it  had  made  a 
calculation  error  which  resulted  in  an 
overallocation  of  emission  reductions  to 
this  measure  .\s  a  result,  the  regulations 
adopted  at  that  time  will  achieve  2  tpd 
VOC  and  23.^  tpd  NOx  reduction, 
compared  to  M3's  claimed  credits  of 
approximatelv  4  tpd  VOC  and  32  tpd 
NOx  in  the  South  Coast  in  2010.  The 
environment?'  groups  stated  that  EPA 
must  require  ^.ARB  to  submit  an 
additional  measure  to  make  up  this 
shortfall  before  EPA  can  approve  the 
SIP.  Despite  CARB's  error.  EP.'K  expects 
and  requires  CARB  to  adhere  to  the 
State's  enforceable  commitment  to 
adopt  by  1997  regulations  that  achieve 
the  full  credit  assigned  to  M3  for  the 
milestone  dates  specified  for  each  of  the 
5  areas  where  reductions  are  claimed.*' 


^'The  State  has  clarified  its  intentions  in  this 

regard  (letter  fro.m  Lynn  Terry  to  lulia  Barrow. 
dated  September  19.  1996)  'Thp  STP  binds  the 
State  to  deveiop  enforceable  measures  that  deliver 
the  emission  reductions  needed  for  rale-of-prog-'ess 
and  attainment,  as  iHentified  m  the  plan  and 
subsequent  technict   transmittals  Volume  I  of  the 
SIP  says*   *   *  Once  the  SIP  is  approved  bv  U.S. 
EPA.  these  enforcea'^ie  commitments  become 
mandatory  and  mus:  De  carried  out  *    *    *   [they] 
compel  the  State    ,  local  air  districts  to  obtain  the 
reductions  or  to  substitute  alternative  measures  by 
formal  revision  of  the  SIP  '  Thus,  if  we  discover  that 
a  rule  to  implement  a  plan  measure  will  not 
generate  the  ta.'geted  emission  reductions,  we  are 
obliged  to  find  replacement  reductions  or  to 
demonstrate  iha!  rate-of-progress  end  attainment 

Continued 
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EPA  approved  M3  on  December  14, 
1995  (60  FR  64126).  Under  sections 
110(k){3)  and  301(a)  of  the  Act.  EPA 


here  takes  final  action  to  approve  the 
emission  reductions  associated  with  the 
measure,  as  displayed  by  nonattainment 


area  and  milestone/attmnment  year  in 
the  table  below,  labeled  "Reductions 
from  California  Mobile  Source  Measure 
M3." 


Reductions  From  California  Mobile  Source  Measure  M3 

[Tons  per  day] 


1999 

2002 

2005 

2008 

2010 

ROG 

NOx 

ROG 

NOx 

ROG 

NOx 

ROG       NOx 

ROG 

NOx 

So.  Coast 

0 
0 
0 
2 
0 

.89 
.1 
0 
.2 
.4 

.78 
.1 
0 
0 

9.51 

1.4 

.5 

1.7 



1.85 
.2 

.1 
.4 

21.1 
3.5 
1.0 
3.9 

2.31 

26.7 

3.37 

33.16 

SE  Desert  

Ventura 

Sacramento 

S.  Joaquin  



(iv)  M4— Heavy-Duty  Diesel  Vehicles  (HDDV);  Early  Introduction  of  2.0  g^hp-hr  NOx  engines.  The  SIP  commits 
to  implementation  of  this  measure  beginning  in  1996.  CARB  and  the  Districts  share  responsibility  for  this  measure. 
M4  is  a  commitment  to  increase  the  use  of  existing  low-emission  engines  among  on-road  HDDVs  through  locally  imple- 
mented demand-side  programs  and  market  incentives.  This  program  is  intended  to  result  in  a  5%  sales  penetration 
of  2.0  g/bhp-hr  NOx  engines  through  the  period  1996-1999.  and  a  10%  sales  penetration  of  these  engines  between 
2000  and  2002.  Other  combinations  of  penetrations  and  emission  levels  that  provide  equivalent  emission  reductions 
could  be  implemented. 

CEPA  commented  that  the  NPRM  omits  SIP  credits  for  this  measure  outside  of  the  South  Coast.  EPA  agrees  to 
include  the  States  M4  reductions  for  the  remaining  State  areas.  The  credits  for  these  areas  are  taken  from  tables 
provided  by  CARB  in  Attachment  C  to  a  June  13,  1996  letter  from  James  D.  Boyd  to  David  Howekamp. 

EPA  approved  M4  on  December  14.  1995  (60  FR  64126),  Under  sections  110(k)(3)  and  301(a)  of  the  Act.  EPA 
here  takes  final  action  to  approve  the  emission  reductions  associated  with  the  measure,  as  displayed  by  nonattainment 
area  and  milestone/attainment  year  in  the  table  below,  labeled  "Reductions  from  California  Mobile  Source  Measure 
M4." 

Reductions  From  California  Mobile  Source  Measure  M4 

[Tons  per  day  of  NOx] 


1999 


2002 


So.  Coast  ... 
SE  Desert  ... 

Ventura 

Sacramento 
S.  Joaquin  .. 
Kern  


-4- 


2.17 
0.31 
0.1 
0^8 
0.74 
0.04 


3.90 
0.57 
0.18 
0.49 


2005 


2.93 
0.39 
0.14 
0.36 


2007 


0.35 


2008 


2010 


2.34 


1^ 


(v)  MS— Heavy-Duty  Diesel  Vehicles  (HDDVs);  Additional  NOx  Reductions.  The  SIP  commits  to  adopt  this  measure 
in  1997  and  begin  implementation  in  2002  CARB  commits  to  achieve  emission  reductions  through  adoption  of  a  2.0 
g/bhp-hr  NOx  emissions  standard  for  new  HDDV  engines  sold  in  California  beginning  in  2002,  or  by  implementation 
of  alternative  measures  which  achieve  equivalent  or  greater  reductions. 

This  measure  is  designed  to  achieve  emission  reductions  prior  to  the  introduction  of  a  national  HDDV  standard 
in  2004.  The  1994  C^Hfornia  Ozone  SIP  f-Pederal  Measvue"  M6)  assigns  to  EPA  responsibility  for  adopting  such  a 
national  standard.  See  discussion  in  the  NPRM  (61  FR  10928-9),  Since  EPA's  proposal,  further  progress  toward  fulfilling 
the  M5  and  M6  commitments  has  been  made  bv  CARB  and  EPA.  On  June  27,  1996  (61  FR  33421-33469),  EPA  pubUshed 
an  NPRM  proposing  a  national  onroad  heavv-duty  engine  standard  giving  manufacturers  the  flexibility  to  choose  between 
two  options:  (1)  A  combined  non-methane  hydrocarbon  (NMHC)  plus  NOx  standard  of  2.4  g/bhp-hr  and  (2)  a  combined 
NMHC  plus  NOx  standard  of  2  5  g/bhp-hr  together  with  a  NMHC  cap  of  .5  g/bhp-hr.  EPA  and  CARB  expect  that 
the  combined  standard  will  result  in  NOx  reductions  comparable  to  those  achieved  with  a  2.0  g/bhp-hr  standard. 

EPA  approved  M5  on  December  14.  1995  (60  FR  64126).  Under  sections  110(k)(3)  and  301(a)  of  the  Act,  EPA 
here  takes  final  action  to  approve  the  emission  reductions  associated  with  the  measuxe,  as  displayed  by  nonattainment 
area  and  milestone/attainment  year  in  the  table  below,  labeled  'Reductions  fi-om  California  Mobile  Source  Measure 
MS."  Future  SIP  updates  may  need  to  redistribute  the  emissions  assigned  to  the  State  (MS)  and  Federal  (M6)  measures. 


requirements  will  still  be  met  Farther,  we 
--ecognize  that  any  shortfall  ir.  emission  reductions 
would  have  to  be  made  up  on  an  expedited  basis 
because  of  the  need  for  those  reouclions  in  the 


South  Coast  and  other  areas  for  rate-of-progress  and  process  includes  several  rounds  of  public  review 

attainment.  ,\RB  will  be  looking  at  any  feasible  and  a  thorough  consideration  of  the  economic 

alternatives  proposed  during  the  process  of  ^^pacts  on  the  affected  industries." 

develop. ni^  each  measure  into  a  regulation.  This 
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Reductions  From  California  Mobile  Source  Measure  M6 

[Tons  per  day] 


1999 

2002 

2005 

2007 

2008 

20 

0 

ROG 

NOx 

ROG         NOx 

ROG 

NOx     1 

1 

ROG     !     NOx 

1 

ROG         NOx 

ROG 

NOx 

So  Coast 

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 

02              1.7 

1.8 
0.2 

22,0  i 

."?  9  i 

1 

3.1           37.6 

4.8 

562 

SE  Desert 

0 
0 
0 

0.2 
0.1 
0.2 

0.4              5.1 

Vpntura 

0.1             1.0 
0.2             2.7 

Sanra  mp  nto 

S.  Joaquin  

(vi)  M7 — Accelerated  Retirement  of  Heavy-Duty  Vehicles.  CARB  commits  to  adopt  this  measure  in  1996  and  begin 
implementation  in  the  same  year.  This  measure  involves  the  annual  retirement  (scrapping  or  removal)  of  about  1600 
of  the  oldest,  high  emitting  trucks  in  the  South  Coast  Air  Basin,  beginning  in  1999.  A  smaller  number  of  trucks 
would  be  scrapped  in  1996  to  1998  in  order  to  gain  experience  with  the  program  and  determine  the  impacts  on 
the  used  truck  market.  The  SIP  conunits  to  secure  a  financing  mechanism  for  this  measure  by  the  end  of  1995  While 
the  SIP  commits  only  to  implement  this  m.easure  in  the  South  Coast,  the  State  indicates  that  consideration  is  being 
given  to  establishing  a  truck  retirement  program  in  Sacramento  and  other  nonattaiiunent  areas. 

The  Environmental  Defense  Center  notes  that  M7  relies  on  an  enforceable  funding  mechanism  to  be  secured  by 
the  end  of  1995.  EDC  comments  that  it  is  capricious  to  fail  to  identify  the  secure,  enforceable  funding  source  for 
this  speculative  scrappage  program.  State  funding  legislation  has  been  prepared  to  establish  the  Accelerated  Vehicle 
Replacement  Program,  and  the  State  is  continuing  to  pursue  viable  funding  options.  EPA  will  monitor  program  implementa- 
tion and  ensure  that  the  State  and  involved  parties  meet  the  SIP's  schedule  for  program  adoption  and  implementation 
in  1996. 

CARB  requested  that  the  ROG  emission  reductions  shown  for  the  South  Coast  in  the  year  2002  be  reduced  from 
1  to  zero  (0.21).  EPA  is  doing  so  at  this  time. 

Under  sections  110(k)(3)  and  301(a)  of  the  Act,  EPA  is  taking  final  action  to  approve  M7.  its  implementation  schedule, 
and  the  emission  reductions  to  be  achieved  in  the  South  Coast,  as  displayed  in  the  table  below,  labeled  "Reductions 
from  California  Mobile  Soim:e  Measiu^  M7." 

Reductions  From  California  Mobile  Source  Measure  M7— South  Coast  Air  Basin 

[Tons  per  day] 


1999 

i 

2002 

2005 

2007 

2008 

2010 

ROG  

NOx  

3  ! 

1 

0 
6 

1 
7 

1 

8 

1 
9 

1 
10 

(vii)  M8 — Heavy-Duty  Gasoline  Vehicles  (HDGVs),  Lower  Emission  Standards,  The  SIP  commits  to  adoption  of  this 
measure  by  1997  arid  implementation  begiruiing  in  1998,  This  measure  generates  emission  reductions  through  the  adoption 
of  a  LEV/ULEV  program  for  HDGV  engines  to  obtain  50%  reductions  of  NOx  and  ROG  emissions  through  the  application 
of  3-wav  catalyst  technology. 

EPA  approved  M8  on  December  14.  1995  (60  FR  64126),  Under  sections  110(k)(3)  and  301(a)  of  the  Act.  EPA 
here  takes  final  action  to  approve  the  emission  reductions  associated  with  the  measure,  as  displayed  by  nonattainment 
area  and  milestone/attainment  year  in  the  table  below,  labeled  "Reductions  from  California  Mobile  Source  Measure 
M8." 

Reductions  From  California  Mobile  Source  Measure  M8 

[Tons  per  day] 


1999 

2002 

2005 

2007 

2008 

2010 

ROG 

NOx 

ROG     !     NOx 

ROG 

NOx 

ROG 

NOx 

ROG          NOx 

ROG         NOx 

So.  Coast  

0 
0 
0 
0 
0 

0 
0 
0 
0 
0 

0  '          fi « 

0.1 
0 
0 

0 

1.8 
0.3 
0.1 
0.4 

0.2             2.3 

0.3             3.0 

0 
0 
0 

0.1 

0 

0.2 

0 

0.4 

Ventura 

Sacramento 

S.  Joaquin  

— 

(viii)  M9 — Off-road  Diesel  Equipment;  2.5  g/bhp-hr  NOx  Standard,  California.  CARB  commits  to  adopt  this  measure 
in  2001  and  begin  implementation  in  2005.  The  measure  requires  CARB  to  adopt  a  2.5  g/bhp-hr  NOx  standard  effective 
in  the  2005  model  year  for  new  off-road  industrial  equipment  diesel  engines  that  are  not  preempted  from  California 
authority.  California  is  preempted  from  adopting  or  enforcing  any  standard  or  other  requirement  relating  to  the  control 
of  emissions  from  new  constJFUction  and  farm  equipment  or  vehicles  which  are  smaller  than  175  hp  (see  section  209(e) 
of  the  Act). 

CARB  requested  that  the  ROG  emission  reductions  shown  for  the  South  Coast  in  the  year  2005  be  increased  from 
zero  to  0.5.  EPA  is  doing  so  at  this  time. 

On  August  21,  1995,  EPA  approved  M9  and  assigned  it  SIP  credit  in  the  South  Coast  under  the  provisions  of 
section   182(e)(5)  of  the  Act.   Under  secUons   110(k)(3)  and  301(a)  of  the  Act,   EPA   is  taking   final  action  to  approve 
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the  emission  reductions  to  be  achieved  in  the  South  Coast  by  milestone  year  in  the  table  below,  labeled 
from  California  Mobile  Source  Measure  M9." 

Reductions  From  California  Mobile  Source  Measure  M9— South  Coast  Air  Basin 

[tons  per  day] 


'Reductions 


^999 

2002 

2005 

2007 

2008 

2010 

ROG 

NOx  

0  '                           0 

Oi 

0.5 
4 

4 
35 

1 
14 

3 

34 

(ix)  Mil— Industrial  Equipment.  Gas  and  LPG-Califomia:  3-way  catalyst  technology.  CARB  commits  to  adopt  this 
measure  in  1997  and  implement  it  beginning  in  2000.  The  measure  requires  CARB  to  adopt  emission  standards  for 
new  gas  and  liquid  petroleum  gas  (LPG)  engines  25  to  175  horsepower  that  are  not  primarily  used  in  construction 
or  farm  equipment.  As  noted  above,  California  is  preempted  from  regulating  new  farm  and  construction  equipment 
smaller  than  175  hp.  The  standards  will  be  phased-in  beginning  in  2000,  and  are  intended  to  reduce  ROG  emissions 
by  75%  and  NO^  by  at  least  50%. 

CEPA  commented  that  the  NPRM  omits  SIP  credits  for  this  measure  in  Ventura,  Sacramento,  and  the  Southeast 
Desert.  EPA  agrees  to  include  the  State's  Mil  reductions  for  these  areas.  The  credits  for  these  areas  are  taken  from 
tables  provided  by  CARB  m  Attachment  C  to  a  June  13,  1996  letter  from  James  D.  Boyd  to  David  Howekamp.  Since 
the  reductions  in  these  areas  are  all  considerably  less  than  one  ton  per  day  and  EPA's  proposal  showed  credits  only 
for  whole  number  reductions  in  the  South  Coast,  EPA  is  also  amending  the  "reductions  for  the  South  Coast  by  showing 
estimated  reductions  to  the  nearest  tenth  of  a  ton. 

EPA  approved  Mil  on  December  14.  1995  (60  PR  64126).  Under  sections  110(k)(3)  and  301(a)  of  the  Act.  EPA 
here  takes  final  action  to  approve  the  emission  reductions  associated  with  the  measure  by  milestone/attainment  year 
for  each  area  in  the  table  below,  labeled  "Reductions  from  California  Mobile  Source  Measure  Mil." 

Reductions  From  California  Mobile  Source  Measure  M11 


[Tons  pe 

day] 

1999 

2002 

2005 

2007 

2008 

2010 

ROG     i     NOx 

, 1 

ROG 

NOx 

ROG 

NOx 

ROG 

NOx 

ROG 

NOx 

ROG 

NOx 

So.  Coast  

0 
0 
0 

0 
0 
0 
0 

4^ 

0.1 
0.1 
0.1 

2.0 
0 
0 

0.1 

8.8 
0.2 
0.1 
0.2 

4.4 
0.1 
0.1 

0.1 

15.1 

7.7 

23.0 

11.6 

SE  Desert 

0.2 

0.1 

Ventura  

Sacramento  

0 

(x)  Additional  New  Control 
Technologies.  In  addition  to  the  new 
control  technologies  described  above  in 
measures  M2  and  M9,  CARB  has 
committed  to  the  implementation  of 
additional  iimovative  measures  to 
achieve  the  emission  reductions  needed 
in  the  South  Coast  to  reach  attainment 
by  2010.  CARB  anticipates  that  these 
additional  measures  will  include  a 
combination  of  market-based  and 
technology-based  measures.  CARB  has 
committed  to  adoption  of  these 
measures  no  later  than  2006  to  ensure 
the  needed  emissions  reductions  (55  tpd 
of  ROG  and  20  tpd  of  NOx)  are  achieved 
by  2009. 

The  Environmental  Defense  Center 
commented  that  these  new-technologv 
measures  jeopardize  the  efficacy  of  the 
entire  SIP.  EDC  stated  that  many  of  the 
State's  example  controls  are  unrealistic 
(speed  controls)  or  illegal  (episodic 
controls). 

On  August  21,  1995.  EPA  approved 
CARB's  additional  new  control 
technologies  measure  under  the 
provisions  of  section  182(e)(5).  with 
2010  emission  reduction  credits  of  79 


tpd  ROG  and  60  tpd  NOx  in  the  South 
Coast.  CARB  has  subsequently  clarified 
that  the  emissions  reductions  associated 
with  this  measure  are  55  tpd  ROG  and 
20  tpd  NOx. 

CARB  has  also  furnished  additional 
information  regarding  the  State's 
approach  to  developing  the  control 
measure.  A  September  19.  1996  letter 
from  Lynn  Terr\'  to  lulia  Barrow 
provides  the  following  description  of 
the  State's  proposed  schedule;   'We 
anticipate  kicking  off  development  of 
this  measure  in  1997  with  an 
international  s\Tnposium  on  clean 
transportation  to  solicit  ideas  for  new 
technologies  and  approaches.  We  intend 
to  follow  up  with  technical  work 
(including  any  appropriate  research 
contracts),  meetings,  and  workshops  on 
the  most  promising  ideas  through  2000. 
.At  that  point,  we  expect  to  develop 
regulatory  concepts  for  discussion  in 
2001-2003,  followed  by  release  of 
specific  proposals  in  2004-2005.  and 
adoption  of  appropriate  regulations  by 
2006."  EPA  remains  eager  to  work  with 
the  State  to  ensure  that  progress  is  made 
to  develop  approvable  mobile  source 


controls  as  necessary  in  the  South  Coast 
to  meet  the  SIP's  progress  and 
attainment  goals. 

c.  EPA  Action.  As  described  above, 
EPA  has  already  approved  most  of  the 
State's  M  Measure  commitments.  On 
August  21,  1995,  EPA  approved  the 
CARB  new-technology  measures  M2, 
M9,  and  Additional  New  Technology 
Mobile  Source  Measures  (described 
above),  and  assigned  credit  in  the  South 
Coast  ozone  attainment  demonstration 
to  the  measures.  At  the  same  time,  EPA 
proposed  approval  of  the  State's  control 
measure  commitments  for  M3,  M5,  M8, 
and  Mil.  EPA  issued  final  approval  of 
the  measures  on  December  14,  1995  (60 
FR  64126).  Because  EPA  was  at  that 
time  not  acting  on  the  State's  ROP  and 
attainment  demonstrations,  EPA's 
approval  of  the  State's  commitments  did 
not  include  assignment  of  specific 
emission  reduction  credits  associated 
with  the  measures.  EPA  is  here 
approving  the  ROP  and  attainment 
demonstrations  of  California  ozone 
nonattainment  area  plans  which  rely,  in 
part,  on  the  M  Measure  commitments. 
Therefore,  under  sections  110{k)(3)  and 
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301(a)  of  the  Act,  EPA  now  takes  final 
action  to  assign  credit  to  the  State's 
enforceable  commitments  to  achieve  the 
specific  emission  reductions  associated 
with  M3,  M5.  M8.  and  Mil,  and 
displayed  in  the  tables  above  for  each 
measure. 

EPA  is  also  approving,  under  sections 
110(a)(3)  and  301(a)  of  the  Act,  and 
assigning  credit  to  measures  Ml,  M4, 
and  M7  as  part  of  the  HOP  and 
attainment  demonstrations  for 
appropriate  nonattainment  areas,  as 
shown  in  the  tables  above.  EPA  believes 
that  CARB  is  making  significant 
progress  toward  the  development  and 
adoption  of  regulations  to  fulfill  the  M 
measure  commitments.  EPA  therefore 
takes  final  action  to  approve  and  credit 
GARB'S  enforceable  commitments  to 
these  M  measiues  imder  sections 
110(k)(3)  and  301(a)  of  the  Act,  as  part 
of  the  demonstrations  of  ROP  and 


attainment  in  the  California  ozone 
nonattainment  areas. 

2.  yM 

a.  Review  of  Program.  CARB  initially 
submitted  its  motor  vehicle  inspection 
and  maintenance  (I/M)  program,  known 
as  the  Smog  Check  program,  as  a 
revision  to  its  SIP  on  June  30,  1995.  The 
submittal  was  made  to  fulfill  EPA's 
requirements  for  basic  and  enhanced  1/ 
M  programs  as  set  forth  in  40  CFR  Part 
51,  Subpart  S.  EPA  found  the  submittal 
complete  on  June  30,  1995.  A  revised 
and  final  revision  was  submitted  by  the 
State  on  January  22, 1996  and  found 
complete  on  February  5,  1996.  Section 
348  of  the  National  Highway  System 
Designation  Act  (Public  Law  104-59), 
hereafter  referred  to  as  the  Highway  Act, 
which  was  enacted  on  November  28, 
1995,  modified  EPA's  1/M  regulation.  In 
this  notice  EPA  is  finalizing  approval  of 
CaUfomia's  basic  program  as  meeting 


the  requirements  of  40  CFR,  Part  51 . 
Subpart  S  as  amended  (see  60  FR  48029, 
September  18,  1995)  and  approval  of 
California's  enhanced  I/M  program  as 
meeting  the  high  enhanced  performance 
standard  requirements  of  40  CFR  Part 
51,  Subpart  S,  as  amended  and  section 
348(c)  of  the  Highway  Act. 

The  table  labeled  "California  I/M 
Program  Coverage  by  County"  shows  for 
every  county  in  the  State  whether  the  1/ 
M  program  is  implemented  as  enhanced 
or  basic,  or  is  required  only  upon 
change  of  ownership.  For  many 
coimties.  the  type  of  I/M  program  in 
effect  varies  depending  upon  air  quality 
designations  and  whether  the  area  is 
urbanized.  The  State  has  established 
these  I/M  program  boundaries  within 
counties  based  upon  ZIP  code.  The 
reader  may  contact  the  Bureau  of 
Automotive  Repair  (BAR)  to  obtain 
specific  program  applicabihty 
information  bv  ZIP  code. 


California  I/M  program  Coverage  by  County 


County 

Enhanced 

Basic 

Change  of 
ownership 

Alameda  

X 

Alpine 

X 

Amador 

X 

Butte  

X 

Calaveras  

X 

Colusa  

X 

X 

Contra  Costa  

Del  Norte  

X 

El  Dorado  

X 
X 
X 

X 

Fresno  _ 

X 

Glenn _ 

Humboldt  

X 

Imperial 

X 

Inyo > 

X 

Kem „ 

X 

X 

X 

Kings 

Lake 

X 

Lassen  

X 

Los  Angeles _ 



X 

Madera  

X 

X 

Marin .         • 

Mariposa 

X 

Mendocino „ „ „ _ 

X 

Merced 

X 

Modoc 

X 

Mono 

X 

Mortterey 

X 
X 
X 

Napa  

Nevada  

Orange 

X 
X 

Placer  

X 

X 

Plumas 

X 

Riverside 

X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 

Sacramento  - 

San  Benito  

San  BernardirK>  

X 

X 

X 

San  Diego  

•X 

San  Francisco  

San  Joaquin      

X 

San  Luis  Otxsoo _ 

San  Mateo  

Santa  Barbara                     ...                              

Santa  Clara                                                                  

Santa  Cruz  ._ 
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California  I/M  Program  Coverage  by  County— Continued 

County 

Enhanced 

Basic 

Change  of 
ownership 

Shasta  

X 

Sierra  

y 

Siskiyou  

Solano  

X 

X 

X 
X 
X 
X 

Sonoma  

Stanislaus 

X 

Sutter 

Tehama  

Trinity 

Tulare  

X 

Tuolumne !..!I"."I!!  " 

y 

Ventura  

X 
X 

X 
X 
X 

Yolo  

Yuba  ;■ 

The  SIP  revision  submitted  to  EPA  by 
CARB  includes  the  Laws  and 
Regulations  relating  to  California's  I/M 
program  which  comprises  pertinent 
sections  of  the  California  Business  and 
Professions  Code,  the  Health  and  Safety 
Code,  the  Vehicle  Code,  and  the 
Cahfomia  Code  of  Regulations.  Included 
in  the  supplemental  submittal  are  final 
regulations  for  the  mandators  exhaust 
emissions  inspection  standards  and  test 
procedures  for  the  enhanced  program 
and  for  the  licensing  of  I/M  stations  and 
technicians  which  became  legallv 
effective  on  December  1 ,  1995  and 
December  5.  1995.  respectively  Other 
documents  in  the  submittal  are:  The 
Request  for  Conceptual  Design  for  Test- 
only  Networks  and  Referee  Services;  the 
BAR-90  Test  Analyzer  System 
Specifications  (June  1995),  the 
California  Smog  Check  Inspection 
Manual;  the  Quality  Assurance 
Operations  Manual.  Chapter  27  of  the 
Department  of  Motor  Vehicles  Manual 
of  Registration  Procedures;  the  Smog 
Check  Diagnostic  and  Repair  Manual; 
the  Request  for  Proposal  for  On-Road 
Emissions  Measurement  Systems 
Services,  and  the  Radian  Report  entitled 
"Evaluation  of  the  California  Pilot 
Inspection/Maintenance  (I/M) 
Program." 

EPA's  I/M  regulation  establishes 
minimum  performance  standards  for 
basic  and  enhanced  1/M  programs  as 
well  as  requirements  for  the  following: 
Network  type  and  program  evaluation; 
adequate  tools  and  resources;  test 
frequency  and  convenience;  vehicle 
coverage;  test  procedures  and  standards; 
test  equipment;  quality  control;  waivers 
and  c«nphance  via  diagnostic 
inspection;  motorist  compliance 
enforcement  program  oversight;  quality 
assurance;  enforcement  against 
contractors,  stations  and  inspectors; 
data  collection;  data  analysis  and 
reporting;  inspector  training  and 


hcensing  or  certification;  public 
information  and  consumer  protection; 
improving  repair  effectiveness; 
compliance  with  recall  notices;  on-road 
testing;  SIP  revisions;  and 
implementation  deadlines.  The 
performance  standard  for  basic  I/M 
programs  remains  the  same  as  it  has 
been  since  initial  I/M  policv  was 
established  in  1978,  pursuant  to  the 
1977  amendments  to  the  Clean  Air  Act. 
The  high  performance  standard  for 
enhanced  I/M  programs  is  based  on 
high-technology  loaded  mode  exhaust 
testing  for  HC,  CO.  and  NOx  and  testing 
of  the  integrity  and  performance  of  the 
evaporative  control  system. 

CaHfomia's  basic  program  is  a  test- 
and-repair  program  utilizing  two-speed 
idle  testing.  California's  enhanced 
program  is  a  hybrid  program  in  which 
15%  of  the  dirtiest  vehicles,  based  upon 
high-emitter  profile  and  remote  sensing 
results  as  well  as  other  factors,  are 
targeted  for  test-only  inspection.  All 
vehicles  in  the  enhanced  areas  will  be 
subject  to  loaded  mode  testing.  More 
stringent  requirements  apply  to 
technicians  licensed  in  the  enhanced 
areas.  The  two  programs  are  essentially 
the  same  in  all  other  respects,  excepting 
that  frequency  of  enforcement  related 
activities  such  as  remote  sensing  will  be 
much  greater  in  the  enhanced  areas.  (A 
more  detailed  discussion  of  how  the 
elements  of  California's  1/M  programs 
address  the  requirements  of  EPA's  I/M 
regulations  is  contained  in  the  TSD  for 
the  NPRM.)  The  SIP  submittal  includes 
modeling  which  demonstrates  that  the 
program  design  for  California's  basic 
program  will  meet  EPA's  performance 
standard  for  basic  programs.  EPA  is. 
therefore,  approving  this  revision  to 
California's  SIP  for  the  basic  I/M 
program 

Tne  Highway  Act  prohibits  the 
Administrator  from  disapproving  or 
applying  an  automatic  discount  of 


emission  reduction  credits  to  a  SIP 
revision  because  the  I/M  program  is 
decentralized  or  a  test-and-repair 
program.  The  Highway  Act  directs  the 
Administrator  to  propose  approval  of 
the  program  for  the  full  credit  proposed 
by  the  state  if  the  proposed  credits 
reflect  good  faith  estimates  by  the  state 
and  the  revision  is  otherwise  in 
compliance  with  the  Clean  Air  Act.  The 
approval  remains  effective  for  up  to  18 
months  after  the  date  of  final 
rulemaking.  After  the  18-month  period, 
permanent  approval  of  the  SIP  revision 
based  on  the  credits  proposed  by  the 
state  shall  be  granted  if  the  data 
collected  on  the  operation  of  the 
program  demonstrates  that  the  credits 
are  appropriate  and  the  program  is 
otherwise  in  compliance  with  the  Act. 

EPA  issued  guidance  regarding 
approval  of  I/M  plans  under  the 
Highway  Act  on  December  12.  1995. 
The  Highway  Act  is  clear  that  approval 
under  its  provisions  shall  last  for  only 
18  months,  and  that  the  program 
evaluation  is  due  to  EPA  at  the  end  of 
that  period.  Therefore.  EPA  believes 
Congress  intended  for  these  programs  to 
start-up  as  soon  as  possible,  which  EPA 
believes  should  be  at  the  latest.  IZ 
months  after  the  effective  date  of  the 
approval,  so  that  at  least  6  months  of 
operational  program  data  can  be 
collected  to  evaluate  the  performance  of 
the  program.  "Start-up"  is  defined  as  a 
fully  operational  program  which  has 
begun  regular,  mandatory  inspections 
and  repairs,  using  the  final  test  strategy 
and  covering  each  of  the  state's  required 
areas.  If  the  state  fails  to  start  its 
program  on  this  schedule,  the  approval 
granted  under  the  provisions  of  the 
Highway  Act  will  convert  to  a 
disapproval  after  a  finding  letter  is  sent 
to  the  state. 

As  mentioned  above,  the  Highway  Act 
specifies  that  EPA  grant  approval  if 
good  faith  estimates  of  credits  are  made. 
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The  Conference  Report  states  that  good 
faith  estimates  may  be  based  on 
previous  I/M  program  performance, 
remote  sensing  programs,  or  other 
evidence  relevant  to  effectiveness  of  1/ 
M  programs.  EPA  has  further  suggested 
that  good  faith  estimates  could  be  based 
on  iimovative  program  designs. 

The  program  evaluation  to  be  used  by 
the  state  during  the  18-month  period 
must  be  acceptable  to  EPA.  EPA 
anticipates  that  such  a  program 
evaluation  process  will  be  developed  by 
the  Environmental  Council  of  State 
(ECOS)  group  that  is  convening  now 
and  that  was  organized  for  this  purpose. 
California  is  an  active  participant  in  the 
ECOS  group.  EPA  further  expects  that  in 
addition  to  the  interim,  short  term 
evaluation  to  be  conducted  within  18 
months,  the  state  will  conduct  a  long 
term,  ongoing  evaluation  of  its  I/M 
program  as  required  by  the  I/M  Rule  in 
sections  51.353  and  51.366. 

At  the  end  of  the  18-month  approval 
period,  EPA  will  review  the  state's  final 
I/M  SIP  revision,  which  will  include  the 
state's  program  evaluation,  and  take 
action  to  make  the  approval  of  the  I/M 
program  permanent,  if  the  program 
evaluation  data  collected  by  the  state 
demonstrates  that  the  I/M  program  is 
achieving  the  emission  reduction  credits 
claimed  in  the  SIP. 

According  to  the  schedule  submitted 
by  California  test-only  inspection  began 
in  Sacramento  in  August  1995.  The 
program  is  expected  to  be  fully 
operational  in  Fresno,  Bakersfield  and 
San  Diego  by  the  fall  of  1996,  and  in  the 
South  Coast  areas  in  early  1997. 
Although  this  schedule  appears  to  be 
slipping,  EPA  anticipates  that  California 
will  start  its  program  within  12  months 
of  this  approval. 

Cahfomia  has  made  a  good  faith 
estimate  that  its  hybrid  enhanced  I/M 
program  will  meet  EPA's  high 
performance  standard  based  on  the 
Cahfomia  Pilot  Program  and  iimovative 
program  features  including  an  electronic 
transmission  project  with  a  trigger 
program  used  for  enforcement,  a  high 
visibihty  remote  sensing  program,  and 
stringent  licensing  and  training 
requirements. 

The  pilot  program  conducted  as  part 
of  the  Memorandum  of  Agreement 


between  EPA  and  Cahfomia  provided 
data  on  the  effectiveness  of  targeting 
high  emitting  vehicles  through  the  use 
of  the  high-emitter  profile  (HEP)  and 
remote  sensing  combined  with  the  HEP. 
and  the  use  of  Acceleration  Simulation 
Mode  (ASM)  testing.  The  vehicles 
required  to  go  to  test-only  facilities  for 
inspection  will  comprise  Ukely  high- 
emitters  as  identified  through  use  of  the 
HEP  and  remote  sensing,  previously 
identified  high  emitters  which  must 
undergo  annual  testing  for  2  to  5  years, 
high  emitters  identified  by  test-aiid- 
repair  stations,  high  mileage  fleet 
vehicles,  vehicles  for  hire,  a  2%  random 
sample,  and  motorists  voluntarily 
choosing  to  go  to  test-only  stations. 
Cahfomia 's  program  includes  an 
electronic  transmission  program.  A 
central  Vehicle  Information  Database 
has  been  created  and  an  electronic 
network  enabling  the  test  analyzer 
system  units  to  cormect  automatically  to 
the  database  has  been  established.  The 
central  database  will  be  able  to  restrict 
the  issuance  of  certificates  under  certain 
circumstances,  e.g.,  if  a  test-only 
inspection  is  required,  when  the  vehicle 
is  identified  as  a  high  emitter,  or  when 
an  enhanced  test  is  required.  The 
database  will  also  furnish  a  real-time 
communications  link  to  vehicle 
emissions  data  which  vdll  provide 
information  to  BAR  enforcement  teams 
to  help  immediately  identify  iUicit 
activity.  The  database  will  also  be  used 
to  develop  a  trigger  program  to  identify 
shops  that  are  performing  improper 
inspections  and  to  track  the  location 
and  performance  of  licensed  smog  check 
technicians. 

The  State  is  also  phasing  in  a  high- 
visibility  remote  sensing  program. 
Cahfomia  plans  to  identify  as  least 
200,000  high  emitting  vehicles  annually 
in  the  enhanced  program  areas.  Data 
collected  from  the  program  will  be  used 
as  a  target  parameter  for  the 
enforcement  program.  The  program  will 
also  serve  as  a  visible  reminder  to  both 
motorists  and  test-and-repair  stations 
that  improper  inspections  and/or 
program  avoidance  may  be  detected. 
Stringent  licensing  and  training 
requirements  are  being  required  for  test- 
and-repair  stations  and  repair 
technicians,  respectively. 


Cahfomia  has  committed  to 
performing  quarteriy  evaluations  of  its 
program  to  determine  if  EPA's 
performance  standard  is  being  met  and 
the  credits  taken  for  the  program  are 
being  achieved.  California  plans  to 
adjust  the  number  of  vehicles  sent  to 
test-only  stations  based  on  these 
evaluations. 

b.  Response  to  (Comments.  The 
Environmental  Defense  Center 
commented  that  the  State's  I/M  program 
must  be  bolstered  to  return  the 
emissions  reduction  necessarv  to  meet 
attainment.  Califomia  has  committed  to 
performing  quarterly  program 
evaluations  to  determine  whether  SIP 
emission  reduction  requirements  and 
EPA's  performance  standard  are  being 
met.  EPA's  approval  under  section 
348(c)  of  the  Highway  Act  requires  the 
State  to  collect  data  on  the  operation  of 
the  program  to  demonstrate  with  an  18 
month  period  that  the  L'M  credits  are 
valid  and  the  program  is  otherwise  in 
compliance  with  the  CAA.  EPA  will 
work  with  the  State  to  help  ensure  that 
data  are  timely  collected  and  that  the 
program  delivers  SIP-required 
reductions  or  is  promptly  modified  to 
do  so. 

c.  Emissions  Reductions.  The 
emission  reductions  to  be  achieved  by 
the  measure  are  displayed  by 
nonattainment  area  and  milestone/ 
attainment  year  in  the  table  below, 
labeled  "Reductions  from  California 
Enhanced  I/M  Program."  The  table 
reflects  the  revisions  to  the  estimated 
reductions  shown  in  the  NPRM,  These 
changes  were  requested  by  CARB  in 
Attachment  A  to  a  letter  dated  June  13, 
1996  (James  D.  Boyd  to  David 
Howekamp)  South  Coast  2002  NOx  is 
changed  from  35.5  to  35.6;  Southeast 
Desert  2005  ROG  is  changed  from  2.9  to 
2.6:  Southeast  Desert  2007  NOx  is 
changed  from  2.8  to  2.7;  Sacramento 
2005  ROG  is  changed  from  5.1  to  5.2; 
and  San  Joaquin  Valley  1999  NOx  is 
changed  from  4.9  to  50  The  emission 
reductions  claimed  for  the  San  Joaquin 
Valley  are  based  on  implementation  of 
the  enhanced  I/M  program  in 
Bakersfield.  Fresno.  Stockton,  and 
Modesto. 


Reductions  From  California  Enhanced  I/M  Program 

[Tons  per  day] 


1999 

2002 

2005 

2007 

2008 

2010 

ROG 

NOx 

ROG 

NOx 

ROG 

NOx 

ROG 

NOx 

ROG           NOv 

ROG 

NOx 

So.  Coast 

34.8 

32.4 
2.3 
1.9 

40.3 
3.0 
1.8 

35.6 
2.6 
2.0 

32.5 
2.6 

1.4 

33.0 
2.8 
1.9 

30.2            34.8 

Of,  0                    Oil 

SE  Desert 
Ventura  ... 

2.4 
1.6 

2.6 

2.7 
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Reductions  From  California  Enhanced  l/M  Program— Continued 

(Tons  per  day] 

1999 

2002 

2005 

2007 

2008 

2010 

ROG 

NOx 

ROG 

NOx 

ROG 

NOx 

ROG 

NOx 

ROG 

NOx 

ROG 

NOx 

Sac- 

ramento 
S.  Joaquin 
S.  Diego  .. 

5.4 
4.3 
0 

5.7 
5.0 
0 

6.3 

6.5 

5.2 

6.4 

• 

c.  EPA  ActJon.  EPA  is  finalizing 
approval  of  the  California  I/M 
regulations  submitted  on  January  22, 
1996,  under  sections  110(k)(3)  and 
301(a)  of  the  Act  as  strengthening  the 
SIP  and  contributing  specific  emission 
reductions  toward  the  progress, 
attainment,  and  maintenance 
requirements  of  the  Act. 

EPA  is  also  finalizing,  under  sections 
110(k)(3)  and  301(a)  of  the  Act,  approval 
of  the  Cahfomia  I/M  program  and 
regulations  submitted  on  January  22, 
1996,  as  meeting  the  requirements  of 
section  182(b)(4)  of  the  Act  for  basic  1/ 
M  in  applicable  areas  of  the  State 
classified  as  moderate  for  ozone.--  By 
mistake  EPA's  proposed  approval  was 
limited  to  ozone.  In  this  final  action 
EPA  is  also  approving  the  California  1/ 
M  program  as  meeting  the  requirements 
of  section  187(a)(4)  of  the  Act  for  basic 
I/M  for  the  following  areas  of  the  State 
classified  as  moderate  for  CO  with 
design  values  less  than  12.7:  Fresno, 
Sacramento,  Modesto,  Chico,  Stockton 
and  San  Diego. 

Under  section  348(c)  of  the  Highway 
Act,  EPA  is  finalizing,  for  a  period  of  18 
months,  approval  of  the  California  I/M 
submittal  of  January  22.  1996,  as 
meeting  the  requirements  of  section 
182(c)(3)  of  the  CAA  for  enhanced  I/M 
in  applicable  areas  of  the  State  classified 
as  serious  and  above  for  ozone.  In 
addition,  EPA  is  approving  the  I/M 
submittals  as  meeting  the  requirements 
of  section  187(a)(6)  of  the  Act  for 
enhanced  I/M  for  the  South  Coast  which 
is  classified  as  a  serious  nonattainment 
area  for  carbon  monoxide;  by  mistake, 
this  aspect  of  EPA's  approval  of  the  1/ 
M  program  was  also  omitted  from  the 
NPRM.  Finally,  EPA  is  finalizing,  for  a 
period  of  18  months,  approval  of  the 
emission  reductions  to  he  achieved  by 
the  enhanced  I/M  program,  as  displayed 
in  the  table  above,  labeled  "Reductions 
from  California  Enhanced  I/M 
Program."  Section  348(c)(3)  of  the 
Highway  Act  provides  that  EPA  will 
take  regulatory  action  to  make  the 


^The  January  22.  1996  SIP  submittal  includes 
aod  tupersedes  materials  contained  in  the  State's 
earlier  submittal  of  June  30.  1995 


approval  permanent  if,  at  the  expiration 
of  the  18-month  period  or  at  an  earlier 
time,  the  data  collected  on  the  operation 
of  the  State  program  demonstrates  that 
"the  credits  are  appropriate  md  the 
revision  is  otherwise  in  compliance 
with  the  Clean  Air  Act." 

If  EPA  finds  that  California  has  failed 
to  start  its  program  within  12  months 
from  the  effective  date  of  this  notice,  or 
by  February  9,  1998.  and  issues  a  letter 
so  informing  California,  then  this 
approval  vdll  convert  to  a  disapproval 
as  of  the  date  of  such  letter.  If  the 
required  State  demonstration  is  not 
completed  within  18  months  and 
submitted  to  EPA  as  a  SIP  revision  or 
does  not  show  that  the  credits  are 
appropriate  and  that  the  program  is 
otherwise  in  compliance  with  the  CAA, 
EPA  will  take  regulatory  action  to 
disapprove  the  program  for  purposes  of 
compliance  with  the  enhanced  I/M 
requirements  of  sections  182(c)(3)  and 
187(a)(6).  After  18  months  have  elapsed, 
unless  and  until  EPA  approves  a  new 
SIP  submittal,  the  SIP  will  no  longer 
meet  the  specific  requirements  of  the 
Act  relating  to  enhanced  I/M,  but  the 
State's  regulations  will  continue  in  the 
SIP  as  contributing  to  progress, 
attainment,  and  maintenance  of  the 
N.\AQS. 

3.  Consumer  Products. 

a.  Introduction.  As  discussed  in  the 
NPRM,  CARB  classifies  the  emissions 
reductions  resulting  from  regulations  on 
consumer  products  regulations  into  3 
main  categories;  near-term,  mid-term, 
and  long-term  with  regard  to  date  of 
promulgation  and  implementation. 

CARB's  near-term  measures  consist  of 
rules  adopted  prior  to  May  1995.  The 
e.xisting  consumer  products  regulations, 
antiperspirant  and  deodorant 
regulations,  and  the  1996  and  1999  VOC 
content  standards  of  the  recently 
adopted  aerosol  paints  rule  comprise 
the  near-term  measures. 

CARB's  mid-term  measures  consist  of 
anticipated  regulations  from  categories 
of  consumer  products  for  which 
regulations  had  not  yet  been  adopted  at 
the  time  of  the  submittal.  These 
regulations  are  expected  to  be  adopted 


by  July  1,  1997  and  implemented  by  the 
year  2005,  and  will  cover  various 
consumer  product  categories  which  are 
currently  not  regulated  by  the  State  of 
California.  These  mid-term  measures  are 
needed  for  attainment  demonstrations 
in  the  Sacramento  Metropohtan  and 
Ventura  County  air  basins.  In  the  SIP, 
CARB  asserts  that  these  measures,  like 
the  near-term  measures,  rely  on 
available  or  reasonably  foreseeable 
technology.  CARB  has  also  committed 
to  investigating  the  feasibility  of 
incorporating  reactivity  considerations 
into  the  mid-term  measures  to  reduce 
ozone-forming  potential  while 
providing  additional  flexibility  at 
reduced  costs  to  industry  and 
consumers. 

CARB  has  committed  to  obtaining 
further  reductions  (as  compared  to  the 
near-  and  mid-term  measures)  fi-ora 
consumer  products  after  2000.  These 
reductions  may  rely  on  available  or  in- 
the-pipeline  technology,  and  may  also 
rely  on  various  combinations  of 
traditional  control  strategies, 
technology-forcing  standards, 
innovative  market-based  approaches, 
and  consumer  education  programs. 
These  long-term  measures  would  be 
enforced  on  a  statewide  basis,  but  only 
the  South  Coast  plan  relies  on  the 
emissions  reductions  to  demonstrate 
attainment. 

CARB  has  further  categorized  their 
emission  reduction  commitments  into  4 
classifications,  or  "measures":  CP-1, 
CP-2,  CP-3,  and  CP-4.  These  measures 
are  either  adopted  rules  or  commitments 
to  adopt  rules  to  reduce  VOC  emissions 
from  consumer  products  and  aerosol 
paints.  A  description  of  each  of  these 
measures  follows. 

b.  Review  of  Measures.  (1)  Measure 
CP-1.  Measure  CP-1  includes  two  rules, 
both  adopted  prior  to  November  1994, 
that  are  designed  to  control  VOC 
emissions  from  commercial  products. 
One  rule  controls  VOC  emissions  from 
antiperspirants  and  deodorants;  the 
other  rule  controls  emissions  from 
household  products,  such  as  air 
fresheners,  shaving  cream,  and 
hairsprays.  Both  rules  were  submitted  to 
EPA  on  November  15,  1994.  EPA 
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approved  these  rules  into  the  SIP  on 
August  21,  1995  (see  60  FR  43379). 

(2)  Measure  CP-3  (Aerosol  Paints). 
Measure  CP-3  is  a  near  tenn 
commitment  to  adopt  and  implement 
VOC  content  standards  in  aerosol 
paints.  Regulations  meeting  these 
commitments  were  adopted  in  mid- 
1995.  These  regulations  limit  the  VOC 
content  of  aerosol  paints  by  establishing 
sets  of  VOC  content  standards  for 
various  coating  types.  These  standards 
establish  the  maximum  percentage  of 
VOC  by  weight  allowed  in  the  various 
types  of  aerosol  coatings.  The  coating 
standards  are  divided  into  two  phases. 
In  the  first  phase,  effective  January  1, 
1996,  aerosol  coatings"  VOC  content 
must  comply  with  limits  that  range  from 
60  percent  to  95  percent,  depending  on 
the  coating. 

In  the  second  phase,  currently  due  to 
take  effect  December  31,  1999,  aerosol 
coatings'  VOC  content  limits  will  range 
from  30  percent  to  80  percent, 
depending  on  the  type  of  coating.  Before 
the  second  phase  of  content  limits  can 
be  implemented,  CARB  must  conduct  a 
pubUc  hearing  to  determine  if  the  limits 
are  commercially  and  technologically 
feasible.  If  the  Board  determines  that 
they  are  not  feasible,  the 
implementation  of  some  or  all  of  the 
limits  may  be  postponed  for  up  to  5 
years.  However,  CARB  must  ensure  that 
the  1999  limits  do  not  become  federally 
enforceable  prior  to  the  final  effective 
date,  including  any  extension,  according 


to  section  41712  (f)(3)  of  the  California 
Health  and  Safety  Code. 

EPA  approval  action  on  both  phases 
of  the  aerosol  paint  rules  will  be  taken 
in  separate  rulemakings  following  SIP 
submittal  of  the  rules. 

(3)  Mid-Term  Committal  Measure  CP- 
2.  Measure  CP-2  is  a  mid-term 
commitment  to  adopt  additional 
regulations  in  1997  to  further  reduce 
VOC  emissions  from  currently 
unregulated  household,  industrial  and 
institutional,  and  commercial  consumer 
products.  These  reductions  are 
anticipated  to  result  from  the  further 
regulation  of  new  categories  of 
consumer  products  through  technology 
that  is  currently  feasible  and 
commercially  viable.  EPA  approved  CP- 
2  on  December  14,  1995  (60  FR  64126). 

(4)  Long-Term  Committal  Measure 
CP— 4.  Measure  CP— 4  is  a  long-term 
measure  to  further  reduce  emissions 
after  measures  CP-1,  CP-2,  and  CP-3 
are  implemented.  On  August  21.  1995. 
EPA  approved  CARB's  Measure  CP-4  as 
meeting  the  requirements  of  section 
182(e)(5). 

(5)  Alternative  Control  Plans  (ACPs). 
In  order  to  provide  industry  with 
flexibility  in  meeting  the  VOC  content 
limits,  CARB  has  adopted  regulations 
that  will  allow  manufacturers  to  meet 
the  VOC  standards  on  an  emissions 
average  basis.  The  regulations,  CARB's 
Alternative  Control  Plan  (ACP)  for 
consumer  products  and  aerosol 
coatings,  require  that  manufacturers 


carefully  track  sales  and  VOC  content  nf 
all  products  being  averaged  together  in 
order  to  determine  total  VOC  emissions 
from  their  products  and  compliance 
with  the  rule.  EP.A  will  act  on  the  ACP 
regulations  following  submittal  bv  the 
State. 

c  Emission  Reductions  The  following 
table.  "Reductions  from  California 
Consumer  Products  and  Aerosol  Paint 
Program."  describes  the  ROG  emission 
reductions  in  terms  of  tons  per  day,  as 
identified  in  the  SIP  submittal  Credits 
for  near-term  consumer  products  (CP-1) 
are  not  included,  since  they  were 
presumed  in  basehne  emissions 
projections  as  adopted  regulations  The 
table  combines  credits  for  consumer 
products  and  aerosol  paints.  Credit  for 
CP-4  is  claimed  only  for  South  Coast 

The  ROP  and  attainment 
demonstrations  for  San  Diego  and  San 
Joaquin  Valley  do  not  rely  on  reductions 
from  the  consumer  products  measures. 
The  State  has  submitted  for  SIP 
approval  no  emissions  reductions  for 
these  areas  associated  with  consumer 
products  and  aerosol  paints  measures, 
although  real  reductions  will  occur  in 
those  areas.  San  loaquin  Valley  Unified 
APCD  requested  that  EPA  identif\-  a  1  1 
tpd  VOC  emissions  reduction  in  the  San 
Joaquin  Valley  area  from  these 
measures.  Since  the  State  does  not  wish 
to  claim  SIP  credit  for  these  measures  in 
the  San  Joaquin  Valley,  EPA  is  not 
assigning  the  credits  to  San  Joaquin 
Valley. 


Reductions  From  California  Consumer  Products  and  Aerosol  Paint  Program  [Reductions  Beyond  Those 

Achieved  BY  CP-1] 

(Tons  per  day  of  ROG) 


1999 


2002 


South  Coast 
BE  Desert  ... 

Ventura 

Sacramento 
San  Joaquin 
San  Diego  .. 


8 

0.6 
0.4 
1.1 


2005 


2007 


39.2 
3.5 
2,2 
5.6 


3,9 


2008 


2010 


42.2 


89.2 


d.  EPA  Action.  As  discussed  above, 
EPA  has  already  fully  approved  all  of 
the  State's  consumer  products  rules  and 
committal  measures  with  the  exception 
of  CP-3  (Aerosol  Paints).  EPA  is  now 
approving  CP-3  under  sections 
110(k)(3)  and  301(a)  of  the  Act,  and 
assigning  credit  to  this  measure,  as  well 
as  to  the  previously  approved  consumer 
products  measures,  as  part  of  the  ROP 
and  attaimnent  demonstrations  for 
appropriate  nonattainment  areas.  EPA 
will  take  regulatory  action  on  the 
recently  adopted  AGP  and  Aerosol 


Paints  regulations  themselves  in 
separate  rulemakings. 

4.  Pesticides 

a.  Re\iew  of  Measure.  California's 
1994  SIP  submittal  includes  a 
commitment  to  reduce  VOC  emissions 
from  the  application  of  agricultural  and 
structural  pesticides.  The  submittal 
describes  relevant  authority  in  Section 
6220  of  Title  3  of  the  California  Code  of 
Regulations  that  has  been  granted  to  the 
CaUfomia  Department  of  Pesticide 
Regulation  (DPR). 

6.  Response  to  Comments.  The 
Environmental  Defense  Center  (EDC) 


questioned  whether  the  pesticides 
measure  should  be  granted  credit.  EDC 
stated  that  pest  management  research 
alone  will  not  create  any  reductions  and 
the  SIP  is  entirely  vague  as  to  how  these 
air  quality  benefits  will  be 
accomplished  While  the  MPRM  refers 
to  a  June  1997  date  for  promulgation  of 
regulations  should  the  voluntarv 
measures  fail,  the  SIP  itself  recites  a 
possible,  not  obligatory.  1998  date. 
Finally,  EDC  recommends  that  the 
pesticides  rule  that  was  included  in 
EP,^'s  1995  Federal  Implementation 
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Plan  (or  some  comparable  rule)  must  be 
included  in  the  SIP. 

On  May  11.  1995,  CARB  submitted  a 
clarification  by  the  California 
Department  of  Pesticide  Regulation 
(Memo  from  James  W.  Wells  to  James  D 
Boyd)  to  the  pesticide  element  of  the 
SIP,  submitted  on  November  15,  1994. 
This  SIP  clarification,  which  was  cited 
in  the  NPRM,  states,  in  part,  that  "The 
Department  of  Pesticide  Regulation 
commits  to  adopt  and  submit  to  U.S. 
EPA  by  June  15,  1997,  any  regulations 
necessary  to  reduce  volatile  orgemic 
compound  emissions  from  agricultural 
and  commercial  structural  pesticides  by 
specific  percentages  of  the  1990  base 


year  emissions,  by  specific  years,  and  in 
specific  nonattainment  areas  *   *   *  as 
listed  in  the  following  table  *    *    *." 
California  assigns  to  the  pesticides 
measure  Isss  emission  reductions  than 
were  associated  with  EPA's  proposed 
FIP  rule  but  the  SIP  reductions  are 
sufficient  to  meet  progress  and 
attainment  requirements  in  each  area  for 
this  control  category'. 

c.  Emission  Reductions  As  described 
in  the  SIP,  California  has  committed  to 
adopt  and  submit  to  U.S.  EPA  by  June 
15,  1997,  any  regulations  necessary  to 
reduce  VOC  emissions  from  agricultural 
and  commercial  structural  pesticides  by 
20  percent  of  the  1990  base  year 

Reductions  From  Pesticides  Measure 

[Tons  per  day  of  ROG] 


emissions  in  the  attainment  years  for 
Sacramento,  Ventura,  Southeast  Desert, 
and  the  South  Coast,  and  by  12  percent 
in  1999  for  the  San  Joaquin  Valley.  The 
table  labeled  "Reductions  from 
Pesticides  Measure"  shows  reductions 
counted  toward  attainment  in  each  area. 
EPA  has  revised  the  table  to  reflect 
CEPA's  request  that  emission  reductions 
for  interim  years  be  excluded  from  the 
SIP,  since  CARB  elects  not  to  assign 
credit  to  the  pesticides  measure  except 
for  purposes  of  attainment.  If  reductions 
from  the  measure  are,  in  the  future, 
needed  to  meet  ROP  milestones,  CARB 
must  resubmit  the  measure  and  interim 
reduction  estimates  as  an  SIP  revision. 


1999 

2002 

2005 

2007 

2008 

2010 

South  Coast  „ „ 

Soutfieast  Desert  

0 
0 
0 
0 

13 

0 
0 
0 
0 

0 
0 

2.4 
2.8 

0 

1.5 

0 

1.7 

Ventura 

Sacramento 

San  Joaouin                   

d.  EPA  Action.  EPA  is  approving  the 
Pesticides  measure  under  sections 
110(k)(3)and  301(a)  of  the  .\ct,  and 
assigning  credit  to  the  measure  as  part 
of  the  attainment  demonstrations  for 
appropriate  nonattainment  areas.  EP.\ 
will  take  regulatory  action  on  the  State's 
Pesticides  regulations,  if  any  regulations 
are  required  and  are  submitted,  in 
separate  rulemakings. 

B.  Local  ROP  and  Attainment  Plans  and 
Measures 

1.  Emission  Inventories 

a.  Response  to  Comments.  The  Engine 
Manufacturers  Association  (EMA) 
commented  that  EPA  has  not  provided 
all  of  the  data  or  documented  all  of  the 
assumptions  that  were  part  of 
California's  inventory  and  modeling 
analyses.  EMA  added  that  it  has  serious 
concerns  that  the  baseline  emissions 
inventories  include  potentially 
significant  overestimates  of  growth  in 
VMT,  trips,  ai>d  vehicle  and  equipment 
sales  and  usage.  EMA  indicated  that 
these  estimates  do  not  accurately  reflect 
the  emissions  reductions  that  will  result 
from  the  imposition  of  current  and 
fiiture  national  and  state  regulations. 
Finally,  EMA  noted  that  EPA 
acknowledged  that  its  baseline  and 
projected  emissions  are  uncertain,  and 
EMA  requested  that  EPA  should  not 
take  final  action  on  the  proposed 
inventories  but  should  require  that 
appropriate  adjustments  be  made  in 
order  to  provide  accurate  and 


reasonable  inventor\'  calculations  on 
which  to  base  California's  proposed 
measures. 

EPA  does  not  believe  that  it  is 
necessary  or  practical  for  the  Agency  to 
set  forth  the  complete  emission 
inventory  data  and  documentation.  This 
information  is  available  from  the  State 
and  local  agencies,  and  amounts  to 
thousands  of  pages  of  emissions  and 
activity  data,  emissions  factors, 
calculations,  and  quality  assurance 
programs. 

Tne  commenter  provided  no  specific 
information  relating  to  inaccuracies  in 
the  SIP  emission  inventories.  EPA 
recognizes  that,  in  general,  the  accuracy 
of  inventories  for  any  area  can  be 
improved.  If  EMA  has  specific 
corrections  to  suggest,  they  should  be 
provided  to  the  State.  EPA,  and  local 
agencies  for  review  and  possible 
inclusion  in  future  SIP  revisions. 
However,  EPA  has  determined  that  the 
existing  inventories  meet  applicable  SIP 
requirements  and  provide  reasonable 
foundations  for  the  SIP. 

The  City  of  Los  Angeles  commented 
that  the  South  Coast  is  preparing  a  1997 
AQMP  update,  which  will  improve  the 
inventory  EPA  recognizes  that  the 
improved  inventory  in  progress  may 
allow  for  SIP  refinement.  If  and  when 
inventory  updates  and  improvements 
are  submitted  as  SIP  revisions  for  any  of 
the  nonattainment  areas,  EPA  will 
consider  them. 

b.  EPA  Action.  EPA  is  finalizing 
approval  of  the  emission  inventories  for 


each  of  the  nonattainjnent  areas  as 
meeting  the  requirements  of  section 
182(a)(1)  of  the  Act. 

2.  San  Diego 

a.  SIP  Control  Measures.  Only  one 
comment  was  received  on  the  San  Diego 
plan.  As  discussed  above  in  Section 
n.A.l,  CEPA  asked  EPA  to  exclude  from 
the  San  Diego  SIP  those  emission 
reductions  that  will  result  from 
implementation  of  State  measures  M3, 
M5,  M8,  and  CP-2/CP-3,  since  these 
reductions  are  not  needed  for  purposes 
of  progress  or  attainment.  EPA  is 
deleting  these  credits  from  the  emission 
reduction  tables  for  State  measixres  in 
Section  II. A. 

EPA  is  not  approving  any  new  State 
or  local  measures  as  part  of  the  San 
Diego  ozone  SIP,  since  none  were 
included  in  the  State's  submittal.  The 
State  demonstrated  that  the  ROP  and 
attainment  demonstration  provisions  of 
the  Act  could  be  met  with  pre-existing 
regulations. 

b.  ROP  Provisions.  EPA  is  finalizing 
approval  of  the  ROP  plan  as  meeting  the 
15%  ROP  requirements  of  section 
182(b)(1)  and  the  post-1996  ROP 
requirements  of  section  182(c)(2)  of  the 
Act.  The  ROP  VOC  targets,  projected 
VOC  emissions,  and  creditable  VOC  and 
NOx  reductions  are  shown  below  in  the 
table  labeled  "San  Diego  ROP  Forecasts 
and  Targets." 


4403 

(VOC 
4703  . 
4653  . 
4623  . 

4601  . 
4692  . 
4354  . 
4607  .. 
4642  .. 
4412  .. 
4623  .. 

4662  .. 

4663  .. 
4306  .. 


4411 
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San  Diego  ROP  Forecasts  and 
Targets 

[Tons  per  summer  day] 


San  Diego  Attainment 
Demonstration— Continued 

[Tons  per  summer  day] 


Milestone  Year 

1996 

1999 

VOC 

NOx 

1990  Base  Year  VOC 

Reductions  from  Commit- 

■  

Inventory 

312.6 

312.6 

ted  Local  Measures 

0 

0 

VOC  Projections 

Reductions  from  Commit- 

(Adopted Measures) 

236.1 

232.0 

ted  State  Measures  

1 

1 

ROP  VOC  Target 

241.2 

212.2 

Total  SIP  Reductions  

82 

64 

VOC  Shortfall  

0 
0 

19.8 
19.8 

Remaining  Emissions  in 
1999 

231 

NOx  Substitution  in 

174 

VOC  Equivalents  

d.  Overall  EPA  Act  inn 

FPA  an 

ripnv'OC 

c.  Modeling  and  Attainment 
Demonstration.  EPA  is  approving  the 
State's  modeling  analysis  and 
attainment  demonstration  under  section 
182(c)(2)(A)  of  the  Act.  A  summary  of 
the  emission  reductions  needed  to  attain 
the  standard  and  reductions  projected 
from  the  SIP  control  strategy  is  provided 
below  in  the  table  labeled  "San  Diego 
Attainment  Demonstration." 

San  Diego  Attainment 
Demonstration 

[Tons  per  summer  day] 


VOC 


1990  Baseline  Emissions 
Inventory 

Carrying  Capacity  

Reductions  Needed  

Reductions  from  Adopted 
Measures 


313 

232 

81 

81 


NOx 


238 

175 
63 

63 


the  San  Diego  ozone  SIP  with  respect  to 
the  Act's  requirements  for  emission 
inventories,  control  measures. 
modeUng,  and  demonstrations  of  15% 
ROP,  post-1996  ROP,  and  attainment. 

3.  San  Joaquin  Vallev 

a.  Control  Measures.  The  San  Joaquin 
Valley  Unified  APCD  commented  that 
no  reductions  are  tied  to  any  of  the 
transportation  control  measures  (TCMs) 
individually,  but  rather  to  the  overall 
TCM  package,  since  the  overall 
emission  reductions  target  is  expected 
to  be  achieved  but  it  is  not  anticipated 
that  all  of  the  measures  would  be 
implemented.  EPA's  table  of  control 
measures  is  consistent  with  the  APCD's 
position  in  both  the  proposal  and  final 
action. 

On  April  4,  1996,  CARB  submitted  a 
SIP  revision  (letter  from  James  D.  Bovd 
to  FeUcia  Marcus,  attaching  CARB 
Executive  Order  G-1 25-203),  This 

San  Joaquin  Local  Control  Measures 


submittal  requests  EPA  to  delete  from 
the  existing  SIP  an  obsolete  TCM  that 
was  originally  adopted  by  the  Fresno 
County  APCD  as  pari  of  a  1982  ozone 
SIP  (The  Fresno  County  APCD  has 
since  been  absorbed  into  the  San 
Joaquin  Valley  Unified  APCD).  The 
1994  San  Joaquin  Valley  AQMP  does 
not  assume  emission  reductions  from 
this  TCM,  but  rather  substitutes  a  TCM 
package  listed  among  the  local  measures 
in  the  table  labeled  "San  Joaquin  Local 
Control  Measures  '  In  this  document. 
EPA  is  taking  final  action  to  delete  the 
obsolete  measure,  which  is  entitled 
"Exclusive  High  Occupancy  Vehicle 
Lanes  on  Freeway  41.' 

The  table  labeled  "San  Joaquin  Local 
Control  Measures  '  indicates  the  dates  of 
rule  adoption  and  implementation  and 
the  emissior  reductions  presumed  to 
occur  by  1999,  the  applicable 
attainment  deadline.  These  measures 
are  relied  upon  in  meeting  the 
attainment  requirements  of  the  Act. 
Accordingly,  and  because  the  measures 
strengthen  the  SIP,  EPA  is  approving, 
under  sections  110(k)(3)  and  301(a)  of 
the  Act,  the  enforceable  commitments  to 
adopt  and  implement  the  control 
measures  by  the  dates  specified  to 
achieve  the  emission  reductions  shown. 
EPA  also  is  assigning  credit  to  the 
measures  for  purposes  of  attainment 
EPA  approval  of  the  adopted  regulations 
will  be  completed  in  separate 
rulemakings  in  the  future. 


Rule  No. 


Control  Measure  Title 


Implementing 
Agercy 


Adoption 
Date 


Implemerv 
tation  Date 


Reductions 


VOC 


NOx 


1999  Emission  Reductions 


4403 

(VOC). 
4703  .... 
4653  .... 
4623  .... 

4601    

4692   

4354   

4607   

4642   

4412   

4623   

4662   

4663  

4306  

4611    

4702   

4621  and 
4622. 

4411    


Components  Serving  Gas  Production  

Stationary  Gas  TurtJine  Engir>es  

Adhesives  

Organic  Liquid  Storage 

TCMs  ^ """"" 

Architectural  Coatings  

Commercial  Chartxoiling  

Glass  Melting  Furnaces 

Graphic  Arts 

Landfill  Gas  Conti-ol 

Oil  Workover  Rigs  

Organic  Liquid  Storage 

Organic  Solvent  Degreasing  

Organic  Solvent  Waste 

Small  Boilers,  Process  Heaters  and  Steam  Genera- 
tors. 

Smaller  Printer  Operations  

Stationary  IC  Engines 

Stationary  Storage  Tanks/Fuel  Transfer  into  Vehicle 
Tanks. 

Waste  Burning  

.Well  Cellars  


SJVUAPCD 

SJVUAPCD 
SJVUAPCD 
SJVUAPCD 

SJVUAPCD 
SJVUAPCD 
SJVUAPCD 
SJVUAPCD 
SJVUAPCD 
SJVUAPCD 
SJVUAPCD 
SJVUAPCD 
SJVUAPCD 
SJVUAPCD 

SJVUAPCD 
SJVUAPCD 
SJVUAPCD 

ND 
SJVUAPCD 


2Q/91 


20/91 


3Q/'94  3Q/2000 

10/94 1Q/95.... 

20/91  20/96 

Ongoing  ,.      Ongoing 

10/96 I  10,^8 

20/96 !  20/98 


10/96 
4Q/95 
ia'95 
20/96, 
30/95  , 
10/96. 
20/96  . 
30/95  . 

40/95  . 
20/95  . 
20/96. 

ND  

20/96  . 


40/99 

40/97 

40,^99  , 

20/98. 

30/98. 

10/98. 

20/98. 

30/99. 

40/97. 

4Qy^9. 

20/98. 


4.55 

1 1  92 

1.3 

13.2 

1.8 
1.51 

1.5 

0.39 

0.84 
1.41 


3.0 
2.44 

0.19 


0.30 
0.41 


2.87 


0.87 


7.6 


12.44 


ND 


,  20/98    ,.  .   , 


0.56 
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b.  ROP  Provisions.  On  July  12.  1996, 
CARB  submitted  a  revised  post- 1996 
ROP  plan  for  San  Joaquin  Valley  (letter 
from  James  D.  Boyd  to  Felicia  Marcus, 
attaching  CARB  Executive  Order  G- 
125-200).  The  revised  ROP.  which  was 
adopted  on  September  20.  1995, 
excludes  NOx  reductions  from  specified 
controls  at  facilities  located  west  of 
Interstate  5  in  Fresno,  Kings,  and  Kern 
Counties.  This  change  is  consistent  with 
the  1994  San  Joaquin  Valley  Ozone 


Attainment  Demonstration  Plan.  EPA  is 
taking  final  action  on  this  substitute 
plan,  as  requested  by  CARB  and  by  the 
San  Joaquin  Valley  APCD  (letter  from 
David  L.  Crow  to  Regional 
Administrator,  dated  May  2,  1996). 

EPA  is  finalizing  approval  of  the  ROP 
plans  (the  original  1994  submittal  for 
15%  ROP  requirements  and  the  Kern 
District  portion  of  the  San  Joaquin 
Valley,  and  the  1996  substitute 
submittal  for  post-1996  requirements)  as 


meeting  the  15%  ROP  requirements  of 
section  182(b)(1)  and  the  post-1996  ROP 
requirements  of  section  182(c)(2)  of  the 
Act.  The  ROP  VOC  targets,  projected 
VOC  emissions,  and  creditable  VOC  and 
NOx  reductions  are  shown  below  in  the 
tables  labeled  "San  Joaquin  Valley  ROP 
Forecasts  and  Targets"  and  "San 
Joaquin  Valley  (Kern  District)  ROP 
Forecasts  and  Targets." 


San  Joaquin  Valley  ROP  Forecasts  and  Targets 

[Tons  per  summer  day] 


Milestone  Year 


VOC  Emissions  to  Meet  ROP  Target 
VOC  Emissions  with  Plan  Reductions 
NOx  Substitution  in  VOC  Equivalents 


1996 


433 

430 

0 


San  Joaquin  Valley  (Kern  District)  ROP  Forecasts  and  Targets 

[Tons  per  summer  day] 


Milestone  Year 


VOC  Emissions  to  Meet  ROP  Target 
VOC  Emissions  wittn  Plan  Reductions 
NOx  Substitution  in  VOC  Equivalents 


1996 


13.2 

13.2 

0 


1999 


383 

430 

47 


1999 


11.7 

13.3 

1.6 


c.  Modeling  and  Attainment 
Demonstration.  San  Joaquin  Valley 
Unified  APCD  commented  that  the  area 
was  modeled  as  a  single  domain,  with 
3  areas  of  special  study  modeled  on  a 
finer  scale.  The  APCDfiirther  stated  that 
the  air  basin  is  not  separated  into 
subregions,  and  the  canying  capacities 
referenced  should  not  be  considered 
separable  targets  in  lieu  of  properly 
constructed  modeling  analyses.  EP.As 
tables  should  not  be  divided  into 
subregions.  All  references  to  carrying 
capacity  should  be  deleted  since  the 
concept  is  not  effective  or  accurate  for 
a  domain  as  large  as  the  San  Joaquin 
Valley  and  carrying  capacities  fail  to 
account  for  the  influence  of  spatial 
location  of  reductions  or  transport  fi'om 
one  area  to  another.  Finally,  the  APCD 
commented  that  the  reductions  in  the 
attainment  demonstration  table  do  not 
add  up  and  do  not  correspond  to  those 
in  the  District's  adopted  plan.  The 
APCD  stated  that  CARB  would  make  the 
needed  changes. 

EPA  agrees  that  the  State's  tables  in 
the  1994  Cahfomia  Ozone  SIP  that 
display  carrying  capacities  for  the  3 
subregions  may  be  less  accurate  than 
reliance  on  basinwide  modeling 


infonnation.  but  there  are  also  benefits. 
from  a  planning  perspective,  in  dividing 
the  area  into  subregions.  The  State  has 
not  employed  a  single,  unified 
attainment  analysis  summary,  and  EPA 
is,  in  the  final  action,  continuing  to  use 
the  subregion  information  contained  in 
the  State's  SIP  summary  document 
(1994  California  Ozone  SIP.  Volume  IV, 
Tables  G-1,  G-3,  and  G-5).  EPA 
believes  that  the  data  included  in  the 
"San  Joaquin  Valley  Attainment  and 
Rate-of- Progress  Plans"  is  also  helpful 
in  characterizing,  from  both  a 
subregiona.  and  basinwide  perspective, 
the  attainment  requirements  for,  and 
emission  reduction  contributions  from, 
each  area. 

The  San  Joaquin  Valley 
Transportation  Planning  Agencies 
Directors  Association  commented  that 
the  San  Joaquin  Valley  motor  vehicle 
emission  and  activity  projections  are 
outdated.  The  Association  asked  EPA  to 
approve  them  but  state  that  conformity 
demonstrations  be  allowed  to  be  made 
with  models  or  assumptions  consistent 
with  tliose  used  in  the  plan.  The 
■Association  asked  EPA  to  commit  to 
rapidly  expediting  development  of  a  SIP 
revision  to  reflect  the  new  information 


for  the  development  of  the  emission 
budget. 

EPA  wrill  continue  to  work  with  the 
agencies  involved  in  the  update  and 
refinement  of  the  activity,  emissions, 
and  modeling  data  used  in  the  SIP.  EPA 
agrees  that  models  and  assumptions 
consistent  with  the  plan  should  be  used, 
in  the  interim,  for  purposes  of 
conformity  determinations. 
Improvements  to  the  technical 
foundations  of  the  plan's  attainment 
demonstration  are  underway  and  should 
be  substituted  in  the  SIP  when  they  are 
completed.  Nevertheless,  EPA  beheves 
that  the  existing  plan  adequately 
addresses  applicable  Clean  Air  Act 
requirements  relating  to  emission 
inventories,  projected  inventories,  and 
mdBeling  analyses. 

EPA  is  therefore  taking  final  action  to 
approve  the  State's  modeling  analysis 
and  attainment  demonstration  under 
section  182(c)(2)(A)  of  the  Act.  A 
summary  of  the  emission  reductions 
needed  to  attain  the  standard  and 
reductions  projected  fi'om  the  SIP 
control  strategy  is  provided  below  in  the 
table  labeled  "San  Joaquin  Valley 
Attainment  Demonstration." 
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San  Joaquin  Valley  Attainment  Demonstration 

[Tons  per  summer  day] 


North 


central 


South 


ROG 


1990  Baseline  Emissions  Inventory 

Carrying  Capacity  

Reductions  Needed  

Adopted  measures 

Committed  Local  Measures 

Committed  State  Measures  

Total  Reductions  

Remaining  Emissions  


129 

>129 

0 

15 

5J 

8 

28 

101 


NOx 


124 

>124 

0 

8 

5 

2 

15 

109 


ROG 


NOx 


126 
88 
38 
27 
8 
4 
39 
87 


115 
80 
25 

9 
6 
2 

17 
98 


For  purposes  of  the  attainment 
demonstration,  the  Kern  District  portion 
of  the  San  Joaquin  Vallev  was  not 
separately  modeled,  under  the 
assumption  that  attainment  in  this  area 
should  resuh  primarily  from  upwind 
reductions  achieved  in  the  South  San 
Joaquin  sub-region. 

d.  Overall  EPA  Action.  EPA  approves 
the  San  Joaquin  Valley  ozone  SIP  with 
respect  to  the  Act's  requirements  for 
emission  inventories,  control  measures, 
modeling,  and  demonstrations  of  15% 
ROP  and  post-1996  ROP  and  attainment. 
EPA  also  approves  SJVAPCD's 
commitments  to  adopt  and  implement 
the  listed  control  measures  to  achieve 
the  specified  emissions  reductions. 


4.  Sacramento 
a.  Control  Measures.  CEPA 


ROG 

NOx 

217 

367 

145 

165 

72 

202 

58 

164 

22 

20 

3 

1 

83 

185 

134 

182 

commented  that  EPA's  proposal  listed  a 
measure  that  was  not  in  the  SIP 
submittal:  Placer  County's  Woodwaste 
Boilers  measure.  EPA  is  deleting  the 
measure  in  this  final  approval  action. 
CARB  provided  minor  corrections  to  the 
list  of  adoption  and  implementation 
dates.  All  of  these  changes  have  been 
incorporated  in  the  final  action. 

The  table  labeled  "Sacramento  Local 
Control  Measures"  indicates  the  dates  of 
rule  adoption  and  implementation  and 
the  emission  reductions  presumed  to 
occur  by  the  1999  and  2002  milestone 
years  and  by  2005,  the  appHcable 
attainment  deadline.  The  proposal 

Sacramento  Local  Control  Measures 

[Tons  per  day] 


contained  a  .ypographical  error,  in 
labeling  as  ■1996'  the  column  for  1999 
emission  reductions 

These  measures  are  relied  upon  in 
meeting  the  attainment  and  post- 1996 
ROP  requirements  of  the  Act. 
Accordingly,  and  because  the  measures 
strengthen  the  SIP,  EPA  is  approving, 
under  sections  110(k)(3)  and  301(a)  of 
the  Act.  the  enforceable  commitments  to 
adopt  and  implement  the  control 
measures  by  t'.e  dates  specified  to 
achieve  the  emission  reductions  showTi 
EPA  also  IS  assigning  credit  to  the 
measures  for  purposes  of  ROP  and 
attainment.  EP.A  approval  of  the 
adopted  regulations  will  be  completed 
in  separate  rulemakings  in  the  future. 


VOC  control  measure  title 


Implementing 


Imple- 
mentation 
date 


Emission  reductions 


1999 


2002 


2005 


RCXj  Control  Measures 


Adhesives 

Architectural  Coatings 

Auto  Refinishing 

Fugitive  HC  Emissions 

Graphic  Arts  

Landfill  Gas  Control  ... 


Pleasure  Craft  Coating  Op- 
erations. 


ECAPCD  

PCAPCD  

SMAQMD 

YSAPCD  

ECAPCD  

PCAPCD  

Amendment  to  existing  rule 
SMAQMD  YSAPCD. 

ECAPCD  

PCAPCD  

SMAQMD 

YSAPCD  

ECAPCD  

PCAPCD  

SMAQMD 

YSAPCD  

ECAPCD  

PCAPCD  

SMAQMD 

YSAPCD  

ECAPCD  

PCAPCD  

SMAQMD  

YSAPCD  

ECAPCD  


PCAPCD  12/94 


2/95 

2/95. 
5/95. 

Adopted  '94. 
Adopted  4/95 
Adopted  3/95. 
Adopted  3/95. 

Adopted  '94  .. 
Adopted  '94. 
5/95. 
Adopted  "94. 

4/95  

Adopted. 
Adopted. 
Adopted  4/94. 
Adopted  9/94  . 
11/94. 
•31,  '93. 
Adopted  5/94. 

11795  

Adopted  

2/95 

Adopted  

4/96  


1996 
1996. 
1997 
1996. 
1996-1999 


\J2 


0.9 


2.1 


1.4 


0.4 


1.2 


0.2 


1J 


1.3 


2.6 


1.4 


0.5 


1.2 


0.2 


1.4 


1.6 


3.2 


1.4 


0.5 


^2 


0.2 
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Sacramento  Local  Control  Measures — Continued 

[Tons  per  day] 


Adoption  date 

Imple- 
mentation 

Emission  reductions 

VOC  control  measure  title 

Implementing  agency 

date 

1999 

2002 

2005 

SMAQMD 

1998. 

YSAPCD  

4/95. 

Pleasure  Craft  Refueling  .... 

ECAPCD      

1998 

1999  

0.1 

0.1 

0.2 

PCAPCD  

1998. 

SMAQMD 

1998. 

YSAPCD  

1998. 

Polyester  Resin  Operations 

ECAPCD  

PCAPCD  

SMAQMD  

2/96 

1/96 „ 

1998 

1997  

1997. 
1999. 

0.2 

0.2 

YSAPCD        

Adopted  "93. 

Semk^nductcx  Mtc3    

PCAPCD  others? 

2/95 

1996  

0.1 

0.2 

0.2 

SOCMI  Distillation/Reactors 

SMAQMD  others^  

9/95 

1997   

1.4 

^J& 

1.6 

Surface  Preparation  & 

ECAPCD  

2/95 

1996  

3.0 

3.3 

3.6 

Cleanup. 

PCAPCD 

SMAQMD  

YSAPCD  

2/95. 
2/95. 

Adopted  5/94. 

Vents  on  Underground 

SMAQMD 

2/95  

1996  

0.1 

02 

02 

Gasoline  Storage  Tanks 

YSAPCD  (twth  amend  cur- 
rent rules) 

1/95. 

Wood  Products  Coatings     . 

ECAPCD 

4  95                

1996  

0.5 

0.5 

0.5 

PCAPCD                  

Aaopted  11/94  

1996. 

SMAQMD 

2/95  

1996. 

YSAPCD  

2/95. 

Regional  NOx  Control  Measures 

Boilers  &  Steam  Genera- 

ECAPCD   

Adopted  94   

1996-1997 

0.8 

0.9 

1.0 

tors. 
Gas  TurtMnes     

PCAPCD  

SMAQMD 

YSAPCD  

PCAPCD  

SM  AQM  D „ 

YSAPCD  

ECAPCD  

PCAPCD  

SMAQMD 

YSAPCD 

ECAPCD  

Adop*ei.:1  94 

2  95 

Adopted  "94. 

Adopted  '0/94  

1997  

Phased  in 
1997. 

1995-1997 

1/97  

0.2 
0.3 

0.3 
2.0 

..-,„  ... 

0.3 
0.4 

0.4 
3.0 

0.3 

Internal  Combustion  En- 
gines. 

Residential  Water  Heaters 

295 

Adopted  7  94. 

Adopted  '94  

12/95. 

2 '95 

Adopted  94. 

1996      

0.5 
0.5 

Mohile  NOv  MfA*;ijrps  1 

PCAPCD  

SMAQMD 

YSAPCD  

All  

12/95. 

1996. 

Adopted  1 1/94. 

12/95  

5.0 

Oft- Road  Heavy  Duty 
Vehicles  2.  On- Road 
Heavy  Duty  Vehicles. 

UMI 


b.  ROP  Provisions  EP.^  is  finalizing 
approval  of  Sacramento  areas  post-199b 
ROP  plan  under  section  182(b)(2)  of  tht- 
Act.  EPA  will  act  on  Sacramento's  15% 


ROP  Plan  in  separate  rulemaking.  The 
ROP  VOC  targets,  projected  VOC 
enussions,  and  creditable  VOC  and  .NOx 
reductions  are  shown  in  the  table  below 


labeled  "Sacramento  ROP  Forecasts  and 
Targets." 


Sacramento  ROP  Forecasts  and  Targets 

(Tons  per  summer  day] 


Milestone  Year 


1990  Base  Year  VOC  Inventory  

VOC  Inventory  Projection „ 

ROP  VOC  Target  

Preliminary  VOC  Shortfall        

VOC  Reductions  from  Committal  Measures 


1996 


1999 


2002 


211 

211 

211 

211 

175 

167 

163 

159 

162 

142 

124 

107 

13 

25 

30 

52 

0 

19 

23 

14 

2005 
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Sacramento  ROP  Forecasts  and  Targets— Continued 

[Tons  per  summer  day] 


Milestone  Year 


Total  VOC  Shortfall  

NOx  Substitution  in  VOC  Equivalents 


1996 


1999 


2002 


2005 


13 
13 


6 

6  ! 


16 
16 


38 
38 


c.  Modeling  and  Attainment 
Demonstration.  The  Environmental 
Defense  Center  commented  that 
Sacramento's  attainment  demonstration 
must  be  disapproved  because  CARB  has 
rescinded  the  ZEV  program,  which  was 
relied  upon  to  produce  emissions 
reductions  necessary  to  demonstrate 
Sacramento's  timely  attainment.  As 
discussed  in  Section  I.B.3.c.(3)  above. 
EPA  strongly  supports  the  State's  ZEV 
program  and,  while  CARB's  March  1996 
amendments  to  the  ZEV  mandate 
eliminates  the  ZEV  production 
requirements  for  the  1998  through  2002 
model  years,  the  State's  10%  production 
requirement  for  2003  and  later  years 
remains  in  place  and  some  new 
compensating  reductions  are  expected 
from  the  national  LEV  program.  EPA 
does  not  have  information  to  support 
the  commenter's  contention  that  the 
ZEV  amendments  invalidate 
Sacramento's  attainment  demonstration. 

EPA  is  taking  final  action  to  approve 
the  modeUng  analysis  and  attainment 
demonstration  under  section 
182(c)(2)(A)  of  the  Act.  A  summary  of 
the  emission  reductions  needed  to  attain 
the  standard  and  reductions  projected 
from  the  SIP  control  strategy  is  provided 
below  in  the  table  labeled  "Sacramento 
Attainment  Demonstration." 


Sacramento  attainment 

demonstration  (tons  per 

summer  day) 


1 990  Baseline  Emissions 

Inventory 

Attainment  Inventory  

Reductions  Needed  

From  Adopted  Measures 
From  Committed  Local 

Measures  

From  Committed  State 

Measures  

From  National  Meas- 

ures'  

Total  

Remaining  Emissions  


NOx 


164 
98 
66 
40 


14 

4.3 
65.3 
98.7 


'  Credit  shown  is  EPA's  estimate  of  reduc- 
tions from  statutorily-mandated  national  rules. 

d.  Overall  EPA  Action.  EPA  approves 
the  Sacramento  ozone  SIP  with  respect 
to  the  Act's  requirements  for  emission 
inventories,  control  measures, 
modeling,  and  demonstrations  of  post- 
1996  ROP  and  attainment.  EPA  also 
approves  the  local  agencies' 
commitments  to  adopt  and  implement 


the  listed  control  measures  to  achieve 
the  specified  emissions  reductions  by 
the  dates  shown. 

5.  Ventura. 

a.  1995  AQMP  Update.  Ventura's 
1994  Air  Quality  Management  Plan 
(AQMP),  adopted  on  November  8.  1994. 
was  submitted  as  part  of  the  1994 
California  Ozone  SIP.  On  December  19. 
1995,  Ventura  adopted  a  1995  AQMP 
revision,  with  slightly  revised  emission 
inventories,  control  measures,  modeling 
analyses,  and  attaiimient  demonstration. 
At  the  time  of  the  proposed  action. 
CARB  had  not  yet  submitted  this 
updated  plan  as  a  replacement  for  the 
1994  AQMP,  but  the  State  indicated  that 
it  would  do  so  in  the  near  future  and 
requested  EPA  to  act  upon  portions  of 
the  1995  AQMP  in  the  final  approval 
action.  On  July  12,  1996,  CARB 
submitted  the  previously  agreed  upon 
portions  of  the  1995  AQMP  intended  to 
replace  portions  of  the  1994  AQMP. 

EPA's  proposal  addressed  much  of  the 
new  information  from  the  1995  AQMP. 
and  EPA  is  now  finalizing  approval  of 
the  1994  AQMP  as  modified  bv  portions 
of  the  1995  AQMP.  The  specific 
modifications  submitted  by  CARB  are 
the  "Revised  Rule  Adoption  and 
Implementation  Schedule"  (Table  4-2) 
and  Appendix  E-95  (revised  emissions 
from  architectural  coatings  in  Tables  E- 
43  and  E-45)  from  the  1995  AQMP. 

In  their  comment  letters,  the  District 
and  Environmental  Defense  Center 
(EDC)  requested  that  EPA  rulemaking 
reflect  the  1995  AQMP  revision.  EPA  is 
not  acting  on  the  entire  1995  AQMP 
revision  at  this  time  because  the  entire 
revision  has  not  been  submitted  bv  the 
State.  EPA  is  onlv  acting  on  the  portions 
of  the  1 995  AQMP  which  have  been 
submitted  by  the  State.  In  their  SIP 
submittal,  the  State  indicated  that  the 
remaining  updates  "will  be  submitted  at 
a  later  date  after  revisions  to  CARB's 
mobile  source  inventory  are 
incorporated  by  the  District."  After  the 
remaining  portions  of  the  1995  AQMP 
are  submitted,  EPA  intends  to  act 
expeditiously  to  take  action  on  the 
submittal. 

h.  1990  Base  Year  Inventories. 
Ventura  County  APCD.fBquested  in 
their  comment  letter  that  the  Ventura- 
County  SIP  emissions  inventor)'  used  in 
the  NPRM  be  revised  by  excluding  OCS 


emissions,  since  these  OCS  emissions 
are  outside  the  District's  nonattainment 
area.  EPA  is  not  proposing  to  change  the 
inventor\'  estimates  because  CARB  has 
not  requested  this  change,  and  the  totals 
are  consistent  with  their  SIP  submittal 
EPA  will  continue  to  work  with  the 
District  and  CARB  regarding  the 
District's  comment. 

1990  VENTURA  SIP  INVENTORIES 
[Tons  per  summer  day] 


Category                    ROG 

NOx 

Stationary  

MotJile 

Outer  Continental  Shelf 

44 

41 

2 

17 

56 

8 

Total  

87               81 

c.  Control  Measures.  EPA's  proposal 
addressed  the  1995  AQMP  updates  to 
the  control  measures,  with  slightlv 
revised  adoption  dales,  implementation 
dates,  and  reductions  for  numerous 
district  measures  already  contained  in 
the  1994  SIP.  After  EPA's  proposal, 
Ventura  adopted  very  minor  further 
revisions  to  the  rule  adoption  schedule 
for  5  measures  (N-102.  R-317,  R-410. 
R-421,andR-425)  No  change  was 
made  to  the  implementation  dates  for 
the  measures.  Ventura  adopted  these 
minor  changes  on  January  9,  1996.  If  the 
changes  are  submitted  as  a  further 
revision  to  the  SIP  rule  adoption 
schedule.  EPA  intends  to  approve  them 
since  they  do  not  adversely  affect  rate- 
of-progress  or  attainment.  Because  the 
changes  have  not  been  submitted  at  the 
time  of  this  action,  however,  EPA  is 
finalizing  approval  of  the  schedule  as 
revised  by  Ventura  on  December  19. 
1995,  and  submitted  by  CARB  on  luly 
12,  1996. 

Also  subsequent  to  EPA's  proposal, 
the  State  and  Ventura  County  .\PCD 
indicated  that  measures  R-3b3. 
Architectural  Coatings,  and  R-700/.\'- 
700.  Transportation  Control  Measures, 
should  be  included  in  the  list  of  control 
measures.  The  addition  of  these  two 
measures  and  minor  adjustments  to  the 
adoption  and  implementation  schedules 
and  estimates  of  emission  reductions  for 
some  of  the  control  measures  are 
reflected  in  the  table  of  measures  below, 
labeled  "Ventura  Local  Control 
Measures."  EPA's  proposed  approval 
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stated:  "If  a  SIP  revision  with  the 
revised  reduction  estimates  and 
measure  R-303  is  submitted  before 
EPA's  final  action,  EPA  proposes  to 
approve  it  without  further  opportunity 
for  pubhc  comment."  EPA's  proposal 
also  indicated  the  following  finding: 
"Overall,  the  revised  reduction 
estimates  do  not  negatively  impact  ROP 
or  attainment." 

The  State  and  Ventura  County  APCD 
both  requested  that  EPA  approve  in  the 
final  action  measure  R-700/N-700. 
Transportation  Control  Measures,  and 
delete  fi-om  the  existing  SIP  prior 
transportation  measures.  Measure  R- 
700/N-700  was  included  in  the  1994 
Ventura  AQMP  but  mistakenly  omitted 
by  the  State  from  the  list  of  measures  in 
the  State's  SIP.  No  emission  reductions 
from  any  prior  transportation  measures 
were  assumed  in  the  1994  or  1995 
Ventura  AQMP.  In  this  document.  EPA 
is  taking  final  action  to  approve  measure 
R-700/N-700,  Transportation  Control 
Measures,  and  rescind  from  the  existing 
SIP  all  prior  transportation  control 
measures. 

The  table  labeled  "Ventura  Local 
Control  Measures"  indicates  the  dates  of 


rule  adoption  and  implementation  and 
the  emission  reductions  presumed  to 
occur  by  each  ROP  milestone  year  t.nd 
by  2005,  the  applicable  attainment 
deadline  At  the  request  of  CARB  and 
the  District.  EPA  has  deleted  from  this 
table  the  1996  column  of  reductions, 
since  no  reductions  from  new  local 
measures  were  used  to  demonstrate 
compliance  with  the  1996  ROP  target. 
The  Environmental  Defense  Center 
commented  that  Ventura's  measures  are 
not  fully  articulated,  that  this  violates 
the  Administrative  Procedures  Act,  and 
that  the  measures  should  be 
disapproved  or  conditionally  approved. 
EPA  disagrees  with  the  commenter's 
characterization  of  the  Ventura  control, 
measures.  The  commenter  does  not  give 
any  examples  of  what  it  perceives  as 
ambiguities  or  vagueness.  The  measures 
are  set  forward  with  sufficient  detail  to 
understand  the  control  category,  the 
type  of  emission  standard  expected  to 
be  adopted,  likely  compliance  options, 
scheduled  adoption  and 
implementation  dates,  base  year 
emissions  for  the  category,  and  expected 
emission  reductions  from  the  measure 
by  milestone  year.  As  discussed  in 

Ventura  Local  Control  Measures 

[tons  per  day] 


section  I.B.2.,  EPA  also  disagrees  with 
the  commenter's  conclusion  that  EPA 
may  not  fully  approve  specific 
enforceable  commitments  to  adopt 
control  measures. 

The  Ventura  control  measures  are 
relied  upon  in  meeting  the  post-1996 
ROP  and  attainment  requirements  of  the 
Act.  Accordingly,  and  because  the 
measures  strengthen  the  SIP,  EPA  is 
approving,  under  sections  110(k)(3)  and 
301(a)  of  the  Act,  the  enforceable 
commitments  to  adopt  and  implement 
the  control  measures  by  the  dates 
specified  to  achieve  the  emission 
reductions  shown.  EPA  also  is  assigning 
credit  to  the  measiu^s  for  purposes  of 
post- 1996  ROP  and  attainment. 

Some  of  the  measures  have  been 
adopted  in  regulatory  form.  These 
include  N-101,  adopted  3/14/95;  R-105, 
adopted  12/13/94;  R-403,  adopted  5/9/ 
95;  R-419,  adopted  11/8/94;  R-424, 
adopted  5/9/95;  and  R-606,  adopted  10/ 
10/95.  EPA  has  already  approved  R- 
105,  and  EPA  approval  of  the  remaining 
regulations  will  be  completed  in 
separate  rulemakings  in  the  future. 


Rule  No. 


N-101 
N-102 
R-105 
R-303 
R-317 
R-322 
R-324 
R-a27 
R-^03 
R-410 
R-419 
R-420 
R-421 
R-424 
R--I25 
R-606 
R-700 
N-70G 


Control  measure 


Gas.  Turbtnes  

Boilers,  Steam  generators,  Heaters,  <1  mmbtu 

Glycol  Detiydrators  

AIM  Architectural  Coatings  

Clean-up  Solvents  and  Solvent  Wastes 

Painter  Certification  Program  

Screen  Printing  Operations  „ „ 

Electronic  Component  Manufacture  

Vehicle  Gas  Dispensing — Phase  II  „« 

Manne  Tanker  Loading 

Tank  Degassing  Operations 

Pleasure  Craft  Fuel  Transfer  „ 

Utility  Engine  Refueling  Operations 

Gasoline  Transfer/Dispensing  

Enhanced  Fugitive  l/M  Program 

Soil  Decontamination 

Transportation 

Control  Measures  


Adoption 
date 


3/95 

12/96 

12/94 

12«6 

6/96 

6/97 

6/96 

6/96 

5/95 

9/96 

11/94 

6/97 

12/96 

5/95 

9/96 

10/95 

96-05 


Imptementa- 
tjon  date 

1999 

4/97 

0.45 

1/97 

0.05 

7/96 

0.73 

12«7 

0.0 

i      7/96 

1.57 

12/67-12/98 

0.48 

"      7/97 

0.29 

7/97 

0.07 

1/96 

0.22 

7/97 

0.0 

3/95 

0.03 

7/98 

0.08 

9/97 

0.19 

1/96 

0.03 

5/97 

1.21 

4/96 

0.10 

1996-2005 

0.0 

0.0 

2002 


0.47 
0.06 
0.65 

0.0 
1.67 
0.51 
0.30 
0.07 
0.22 

0.0 
0.03 
0.08 
0.20 
0.04 
1.07 
0.10 

0.0 

0.0 


2005 


0.49 
0.06 
0.57 
0.89 
1.76 
0.53 
0.31 
0.08 
0.23 
0.0 
0.02 
0.08 
020 
0.04 
0.95 
0.11 
0.58 
0.50 


"R"  refers  to  ROG  control  measures,  "N"  refers  to  NOx  control  measures. 


d.  ROP  Provisions.  CARB  and  the 
District  commented  that  the  Ventura 
ROP  Forecasts  and  Targets  table  in  the 
NPRM  contained  erroneous  information 
in  the  line  titled  "VOC  Inventory 
Including  Committals."  EPA  concurs 


and  has  deleted  the  line  from  the  table 
below  labeled  "Ventura  ROP  Forecasts 
and  Targets" 

EPA  is  finalizing  approval  of 
Ventura's  ROP  plan  as  meeting  the  15% 
ROP  requirements  of  section  182(b)(1) 


and  the  post- 1996  ROP  requirements  of 
section  182(c)(2)  of  the  Act.  The  ROP 
VOC  targets,  projected  VOC  emissions, 
and  creditable  VOC  and  NOx  reductions 
are  shown  in  the  table  below  labeled 
"Ventiu-a  ROP  Forecasts  and  Targets." 
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VENTURA  ROP  Forecasts  and  Targets 

[Tons  per  summer  day] 


Milestone  Year 


1990  Base  Year  VOC  Inventory 

VOC  Inventory  after  Adopted  Measures 

ROP  VOC  Target  

VOC  Shortfall 

NOx  Substitution  in  VOC  Equivalents  .... 


1996 


65 

64 

68 

0 

0 


1999 


85 

60 

60 

0 

0 


2002 


85 

57 

53 

4 

4 


1177 


2005 


85 
56 

45 

10 
10 


e.  Modeling  and  Attainment 
Demonstration.  EPA's  proposal  reflected 
the  additional  modeling  refinements 
and  technical  clarifications  made  in  the 
1995  AQMP,  as  requested  by  the  State 
and  Ventura  County  APCD." 

The  Environmental  Defense  Center 
(EDC)  commented  that,  "Assuming  the 
competence  of  the  Ventura  County 
model,  EDC  is  concerned  that  the  2005 
prediction  of  a  .12  ppm  peak  ozone 
concentration  provides  virtually  no 
buffer  or  room  for  error.  Any  relaxation, 
slippage  or  difficulties  in  adopting  each 
of  the  control  measures,  local,  state  and 
federal  jeopardizes  Ventura  County's 
timely  attainment.  Already  CARB  has 
rescinded  the  bulk  of  the  ZEV  program, 
thereby  impairing  Ventura  County's 
prospects  for  attaiiunent."  The  Act  does 
not  require  SIPs  to  overcontrol  and, 
under  the  current  ozone  NAAQS,  a  .12 
ppm  ozone  concentration  is  not  treated 
as  a  violation.  With  respect  to  CARB's 
amendments  to  the  ZEV  program,  see 
the  discussion  in  section  I.B.3.c.(2). 

EDC  also  commented  that  "EDC  does 
not  believe  that  the  Ventura  County 
AQMP  and  attendant  state  and  national 
control  measures  are  sufficient  to 
provide  for  timely  attaiiunent  of  the 
ozone  NAAQS  in  Ventura  County.  EDC 
questions  the  validity  of  the  model, 
including  its  assumptions."  The 
commenter  provided  no  new 
information  or  rationale  for  its 
assertions,  and  EPA  continues  to 
conclude  that  the  attainment 
demonstration  is  approvable. 

On  June  13.  1996,  CARB  provided 
supplemental  information  to  EPA  which 
clarified  the  ROG  reductions  needed  for 
attainment  in  Ventura.  EPA  has 
incorporated  this  minor  change  in  the 
attainment  demonstration  shown  below. 
This  minor  change  affects  ROG 
reductions  from  "Committed  Local 
Measures"  (increased  from  5  tpd  to  6 
tpd)  and  the  ROG  "TOTAL"  column 
(increased  from  42  tpd  to  43  tpd  ROG). 


VENTURA  ATTAINMENT 

DEMONSTRATION 
[In  tons  per  summer  day] 


ROG 

NOx 

1990  Baseline  Emissions 

Inventory 

Carrying  Capacity  

87 
45 
42 

30 

6 

6 

1 
43 

81 
52 

Reductions  Needed  

29 

Reductions  from  Adopt- 
ed Measures  

24 

Committed  Local  Meas- 
ures   

Committed  State  Meas- 
ures   

1 
4 

Reductions  from  Na- 
tional Measures'  

Total  

30 

'  Credit  shown  is  EPA's  estimate  of  reduc- 
tions from  statutorily-mandated  national  njles. 

/.  Overall  EPA  Action.  EPA  approves 
the  Ventura  ozone  SIP  with  respect  to 
the  Act's  requirements  for  emission 
inventories,  control  measures, 
modehng,  and  demonstrations  of  15% 
ROP  and  post-1996  ROP  and  attainment. 
EPA  also  approves  the  Ventura  County 
APCD's  commitments  to  adopt  and 
implement  the  listed  control  measures 
to  achieve  the  specified  emissions 
reductions  by  the  dates  shown. 

7.  South  Coast 

a.  SIP  Control  Measures.  (1)  Updated 
Rule  Adoption  Schedule.  EPA's 
proposal  discussed  the  failure  of  the 
SCAQMD  to  adopt  regulations  on  the 
schedule  contained  in  the  1994  Ozone 
SIP,  and  asked  the  SCAQMD  to  adopt 
and  submit  a  revised  schedule  that  is 
"reasonable  and  aggressive."  EPA 
indicated  its  intention  to  approve 
substitute  dates  if  the  revision  would 
not  interfere  with  any  applicable 
requirement  of  the  Act. 

On  April  12,  1996,  the  SCAQMD 
adopted  an  updated  rule  schedule  for 
the  South  Coast.  On  July  10,  1996. 
CARB  submitted  the  schedule  as  a  SIP 
revision.  In  submitting  the  revision. 
CARB  summarized  the  State's  findings 
regarding  impacts  of  the  delayed 
adoption  dates: 

As  stated  in  the  Notice,  the  1990-1996 
rate-of-progress  requirement  for  the  South 
Coast  was  met  with  previously  adopted  state 


and  lcK;al  rules  and  regulations.  Although  the 
revised  schedule  may  delay  by  a  year  or  two 
the  implementation  dates  of  a  few  control 
measures  and  the  associated  emission 
reductions,  all  of  the  planned  emission 
reductions  will  be  on  track  by  the  year  2000. 
This  will  not  affect  compliance  with  the 
Act's  progress  requirement  since  the  1994 
Ozone  SIP  currently  accounts  for  68  tons  per 
day  of  volatile  organic  compound  emission 
reductions  above  and  beyond  the  minimum 
progress  requirement  through  1999  Finally. 
because  the  2010  emission  reductions  froni 
the  control  measures  remain  unchanged,  the 
attainment  demonstration  will  not  be  affected 
by  this  revised  schedule. 

EPA  concludes  that  the  revision 
would  not  violate  applicable  provisions 
of  the  Act,  including  ROP  and 
attainment,  assuming  that  the  SCAQMD 
adheres  to  the  new  schedule.  EPA 
therefore  takes  final  action  to  approve 
the  revised  adoption  dates  as  Hsted  in 
the  table  labeled  "South  Coast  Local 
Control  Measures." 

(2)  TCM  SubsUtution.  The  State  and 
the  Southern  California  Association  of 
Governments  both  requested  that  EPA's 
final  approval  of  the  South  Coast  TCMs 
and  Indirect  Source  control  measures  be 
accompanied  by  deletion  of  prior  TCMs 
approved  as  part  of  previous  SIPs  and 
replaced  by  these  new  measures  The 
previously  approved  TCMs  have 
become  outdated,  and  were  not  assumed 
in  the  current  attainment 
demonstration.  The  request  for  TCM 
deletion  was  included  in  the  1994  SIP 
submittal  as  one  of  the  elements  of  the 
SCAQMD's  resolution  of  adoption  of  the 
1994  AQMP.  In  aiis  document.  EPA  is 
taking  final  action  to  rescind  from  the 
appUcable  SIP  all  previously  approved 
TCMs — an  action  which  was  mistakenly 
omitted  from  the  proposal. 

(3)  Near-Term  Control  Measures.  The 
State  submitted  comments  making 
minor  adjustments  to  the  dates  and 
emission  reductions  associated  with  the 
control  measures.  EPA  is  making  those 
changes  m  this  final  action,  as  reflected 
in  revisions  to  the  table  labeled  "South 
Coast  Local  Control  Measures." 

The  State  also  requested  several 
adjustments  to  the  table  of  measures. 
First,  EPA's  proposal  included  12 
SCAQMD  measures  which  the  State  did 
not  intend  to  submit  as  part  of  the  ozone 
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SIP  on  the  grounds  that  they  are  not 
needed  for  ozone  attainment:  CMB-OIA. 
CMB-OIB.  CMB-OlC,  CMB-OlD.  CMB- 
OlE.  CMB-02A,  CMB-02B,  CMB-02C, 
CMB-06.  CMB-10.  CMB-11.  and  MON- 
07.  The  State  requested  deletion  of  the 
measures  in  the  final  action.  EPA  is 
correcting  the  mistake  in  the  NPRM  and 
eliminating  these  measures  from  the 
table. 

Second,  the  State  requested  that  EP.^ 
amend  the  table  of  measures  to 
substitute  for  VOC  RECLAIM  the 
•'Substitute  Measures  for  CTS-01  VOC 
RECLAIM"  Usted  in  Table  A-10  of 
Volume  IV  of  the  1994  California  Ozone 
SIP,  along  with  the  reductions  originally 
associated  with  the  VOC  RECLAIM 
program.  After  submittal  of  the  1994 
SIP,  the  SCAQMD  decided  not  to  adopt 
the  VOC  RECLAIM  program,  but  to 
pursue  instead  these  alternative  sources 
of  equivalent  reductions.  To  correct  the 
mistake  in  the  proposal,  EPA  has 
revised  the  table  to  incorporate  this  list 
of  substitute  measures  from  the  1994 
submittal,  along  with  the  reductions 
originally  assigned  to  VOC  RECLAIM. 

Third,  the  State  requested  that  EPA 
amend  the  table  to  list  the  South  Coast 
transportation  control  measures  (TCM- 
01.  ATT-01.  ATT-02,  ATT-G3,  ATT- 
04,  and  ATT-05)  under  measure  RME- 
01,  which  was  intended  to  subsume 
them.  In  the  final  action.  EPA  has 
rearranged  the  table  to  display  more 
accurately  this  relationship. 

Fourth,  the  State  asked  EPA  to  clarify 
that  the  South  Coast's  market-based 
measuiBs  (MKT-01,  MKT-02,  and 
MKT-03  23)  are  intended  as  possible 
alternatives  to  the  7  indirect  source 
(ISR)  measures  in  the  SIP.  In  the  final 
action,  EPA  has  added  a  footnote  and 
rearranged  the  table  to  place  the  3 
market-based  measures  under  the  ISR 
measures  as  potential  replacements  for 
them. 

Finally,  the  State  requested  that  EPA 
not  make  part  of  the  SIP  any  emission 
reductions  from  new  local  measures  for 
the  1996  ROP  milestone  year,  since  the 
15%  ROP  plan  assumes  reductions  only 
from  adopted  State  and  local  rules.  In 
the  final  action,  EPA  has  deleted  the 
1996  column  from  the  table  of  local 
measures. 

Environmental  groups  commented  on 
EPA's  proposed  approval  of  the  control 
measures  portion  of  the  plan.  NRDC  and 
the  Coalition  for  Clean  Air  commented 
extensively  on  the  issue  of  whether  EPA 
should  approve  the  South  Coast 
commitments  to  adopt  control  measures 
and  a  SIP  that  is  based  on  those 
commitments  rather  than  fully  adopted 


"Mbbsuts  M-3.  Congestion  Pricing,  was 
UMdvertantly  omitted  from  the  proposal. 


rules.  EPA  has  responded  to  these 
comments  in  section  I.E. 2. 

The  Environmental  Defense  Center 
(EDC)  stated  that  the  South  Coast  plan 
lacks  potentially  applicable  controls  and 
fails  the  "as  expeditiously  as 
practicable"  standard.  The  commenter 
provided  no  examples  of  controls  that 
were  either  not  included  in  the  South 
Coast  SIP  or  were  not  scheduled  for 
expeditious  adoption  and 
implementation.  EPA  beUeves  that  the 
SCAQMD  and  CARE  adopted  control 
measures  and  enforceable  schedules  for 
adoption  and  implementation  of 
additional  measures  together  represent  a 
thorough  list  of  control  measures  in 
light  of  ciurently  available  control 
technologies  and  control  techniques. 
EPA  further  believes  that  the  schedules 
for  developing  and  adopting  measures 
in  the  future  reflects  expeditious 
progress.  CARB's  adopted  and 
scheduled  mobile  source,  consumer 
product,  and  pesticides  measures  all  go 
beyond  (in  many  cases,  they  go 
considerably  beyond)  existing  control 
requirements  applicable  elsewhere  in 
the  Country.  SCAQMD's  existing 
regulations  generally  represent  the  most 
complete  and  stringent  controls  for  each 
subject  source  category  in  the  Country. 

EPA  believes  that  SCAQMD's 
schedule  for  adopting  rules  meets  any 
reasonable  test  for  expeditious  action, 
given  the  complexity  of  most  of  the 
pending  regulations  and  the  fact  that 
most  of  the  controls  are  for  source 
categories  previously  unregulated  or 
never  yet  controlled  to  the  extent 
contemplated.  SCAQMD's  rate-of- 
progress  demonstration  exceeds  the 
Clean  Air  Act  3%  per  year  requirement. 
Finally,  both  SCAQMD  and  CARE 
supplemented  their  comprehensive  lists 
of  near-term  measures  with  new- 
technology  measures.  The  SCAQMD's 
advanced  control  technology  research 
and  development  activities  attract 
worldwide  interest  as  the  most 
significant  air  pollution  control 
technology  development  program  of  any 
local  air  pollution  control  agency,  and 
CARB's  programs  for  investigating  new 
technologies  and  fuels,  particularly  for 
motor  vehicle  emission  reductions, 
receives  similar  acclaim. 

(4)  New-Technology  Measures.  NRDC 
and  the  Coalition  for  Clean  Air  (CCA) 
had  extensive  comments  on  EPA's 
proposed  approval  of  the  new- 
technology  measures  submitted  by 
CARB  and  the  SCAQMD  for  inclusion  in 
the  SIP  under  provisions  of  section 
182(e)(5)  of  the  .Act.  As  discussed  in  the 
proposal,  this  CAA  section  authorizes 
EP.^  to  approve  conceptual  measures 
that  rely  on  new  technologies  or  new 
control  techniques  as  part  of  the 


attainment  demonstration  for  the  South 
Coast,  the  only  "extreme"  ozone 
nonattainment  area.  The  Act  requires 
that  the  measures  not  be  needed  to  meet 
progress  requirements  for  the  first  10 
years  and  that  the  submittal  be 
accompanied  by  a  commitment  to  adopt 
contingency  measures  3  years  before  the 
new-technology  measures  are  scheduled 
for  implementation.  EPA  approved  the 
CARB  and  SCAQMD  new-technology 
measures  on  August  21,  1995  (60  FR 
43379). 24 

NRDC  and  CCA  asked  that  EPA 
include  adoption  dates  for  all  section 
182(e)(5)  measures  in  the  table  of  South 
Coast  Local  Control  Measures.  EPA 
agrees  and  has  inserted  the  appUcable 
dates,  which  were  inadvertently  omitted 
from  the  proposal. 

NRDC  and  CCA  commented  that  the 
SIP  does  not  include  adequate 
schedules  and  resource  commitments 
for  the  measures.  Both  CARB  and  the 
SCAQMD  have  provided  further 
information  as  updates  to  and 
elaboration  on  the  development 
approach  for  the  new-technology 
measures.  25 

Joint  NRDC-CCA  comments  argued 
that  the  SIP  does  not  include  an 
adequate  commitment  from  the  State  to 
adopt  contingency  measures  at  least  3 
years  before  proposed  implementation 
of  the  measures,  as  required  by  section 
182(e)(5)(B).  In  a  letter  from  Lynn  Terry 
to  Juha  Barrow  dated  September  19, 
1996.  CARB  has  clarified  that  the  State's 
"commitment  in  the  SIP  with  respect  to 
the  contingency  measure  requirement  is 
intended  to  provide  the  commitment 
required  by  the  Clean  Air  Act." 

NRDC  and  CCA  argued  that  the  South 
Coast  SIP  cannot  be  approved  because  it 
over-relies  on  speculative  section 
182(e)(5)  new  technologies,  which  the 
SIP  fails  to  define  adequately.  EPA  does 
not  believe  that  the  Act  provides  a 
quantitative  limit  on  the  extent  to  which 
the  attainment  demonstration  may  rely 
on  new-technology  measures.  Moreover, 
the  majority  of  needed  reductions  in  the 
South  Coast  attainment  demonstration 
(roughly  75%  of  the  required  VOC  and 


''Under  section  307(b)(1)  of  the  CAA.  petitions 
for  review  of  EPA's  action  in  approving  the 
measures  would  need  to  have  been  properly  filed 
within  60  days  of  this  final  action.  Since  new 
information  has  been  provided. celating  to  the 
section  182(e)(5)  new-technology  measures, 
however,  EPA  is  addressing  most  of  the  comments 
that  apply  to  EPA's  prior  approval  action. 

^  Letter  from  Lynn  Terry.  Assistant  Executive 
Officer.  CARB,  to  Julia  Barrow.  Chief,  Planning 
Office.  Air  &  Radiation  Division.  USEPA.  dated 
September  19,  1996;  letter  from  Barry  Wallerstein. 
Deputy  Executive  Officer.  SCAQMD.  to  Dave 
Howekamp.  Division  Director,  Air  &  Toxics 
Division.  Region  DC  USEPA.  dated  September  18. 
1996.  This  correspondence  is  part  of  EPA's 
rulemaking  docket. 
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NOx  reductions)  derive  from  currently 
adopted  rules  or  enforceable 
commitments  to  adopt  rules  in  the  near 
future. 

Nevertheless,  EPA  agrees  with  the 
commenters  that  all  the  responsible 
parties  should  work  together  to  reduce 
the  size  of  the  new-technology 
component  of  the  SIP  by  expeditiously 
converting  these  measures  first  into 
carefully  defined  control  development 
projects  and  then  into  feasible 
regulations.  EPA  commits  to  do  its  share 
to  support  the  needed  research  and 
development  activities  of  CARB  and  the 
SCAQMD. 

Measures  which  the  1994  South  Coast 
Ozone  SIP  scheduled  for  near-term 
adoption  and  implementation,  or  any 
portion  of  the  emissions  reductions 
scheduled  to  be  achieved  as  a  result  of 
implementation  of  those  near-term 
measures,  may  not  be  converted,  at 
some  future  time,  into  section  182(e)(5) 
new-technology  measures  or  moved  into 
emissions  reductions  associated  with 
section  182(e)(5)  new  technology 
measures,  without  a  convincing 
shovdng  in  a  SIP  revision  that  the 
technologies  relied  upon  in  the  near- 
term  rules  have  been  found  to  be 
technologically  infeasible  or  ineffective 
in  achieving  emissions  reductions  in  the 
near-term.  The  near-term  measures  in 
the  1994  SIP  have  not  been  determined 
to  "anticipate  development  of  new 
control  techniques  or  improvement  of 
existing  control  technologies"  (section 
182(e)(5)).  On  the  contrary,  they  were 
evidently  determined  by  the  SCAQMD 
and  CARB  to  be  both  available  and 
necessary  for  expeditious  progress  in 
reducing  emissions  in  the  near  term  in 
the  South  Coast.  Should  either  CARB  or 
the  SCAQMD  determine  that  new 
information  requires  a  reconsideration 
of  the  near-term  feasibility  of  the  1994 
SIP  near-term  measures,  the  agencies 
must  submit  a  SIP  revision 
demonstrating  convincingly  that  the 


standard  defined  in  this  paragraph 
above  for  conversion  of  near-term 
measures  to  section  182(e)(5)  new 
technology  measvu^s  has  been  met. 
Absent  such  a  convincing  showing,  a 
SIP  revision  will  not  be  approved  bv 
EPA. 

In  view  of  continuing  progress  in  the 
development  and  successful  application 
of  control  technologies  and  control 
techniques,  the  amount  and  relative 
proportion  of  reductions  from  measures 
scheduled  for  long-term  adoption  under 
section  182(e)(5),  as  compared  to 
measures  already  adopted  in  regulatory 
form  or  scheduled  for  near-term 
adoption,  should  clearly  decrease  in  any 
future  SIP  update.  EPA  will  not  approve 
a  SIP  revision  that  contains  an  increase 
in  the  amount  and  relative  proportion  of 
reductions  scheduled  for  long-term 
adoption  under  section  182(e)(5)  that  is 
inconsistent  with  the  standard  defined 
in  the  preceding  paragraph.  Further,  to 
the  extent  new  modeling  performed  in 
any  subsequent  SIP  revision 
demonstrates  that  there  is  an  increase  in 
the  year  2010  carrying  capacity  for  ROC 
and  NOx,  this  change  shall  not  be  used 
to  decrease  the  amount  of  emissions 
reductions  scheduled  to  be  achieved  by 
any  near-term  measure  from  the  1994 
SIP  unless  CARB  or  the  SCAQMD  make 
the  convincing  showing  required  by  the 
preceding  paragraph. 

EPA  also  agrees  with  the  commenters 
that,  as  part  of  CaUfomia's  1997  SIP 
revision,  the  SCAQMD  should  provide 
greater  specificity  in  the  description  of 
the  South  Coast  Air  Basin  long-term 
control  measures.  In  order  to  help 
ensure  that  the  measures  are 
successfully  developed  and  adopted 
pursuant  to  the  requirements  of  section 
182(e)(5),  the  1997  SIP  and  a  summary- 
from  publicly  available  budget 
documents  submitted  to  EPA  must 
define  the  long-term  measures  more 
precisely  with  respect  to  the  affected 
source  categories,  expected  reductions 

South  Coast  local  CoNfTROL  Measures 

[Tons  per  day  ol  VOC/NOx] 


Control  meas- 
ure No. 

CTS-01  

CTS-A  

CTS-B  

CTS-C  

CTS-D  

CTS-E  

CTS-F  

CTS-G  

CTS-+H  

CTS-I  

CTS>J  

CTS-K   


Control  measure  title 

SutBtitute  Measures  lor  VOC 
RECLAIM  (12  rules  listed  im- 
mediately below). 

Electronic  Components  

Petroleum  CoW  Oeaning  

Solvent  Cleaning  Operations 

MannaT^leasure  Craft  Coatings 

Adhes«i«s  

Motor  Vehicle  Non-Assembly 
Coating. 

Paper/Fabfic'Film  Coatings  

Metal  Parts/Products  Coatings   . 

Graphic  Arts/Screen  Printing 

Wood  Products  Coatings 

Aerospace/Compooerrt  Coatings 


Implementing 
agerxry 


SCAQMD 

SCAQMD 
SCAQMD 
SCAQMD 
SCAQMD 
SCAQMD 
SCAQMD 

SCAQMD 
SCAQMD 
SCAQMD 
SCAQMD 
SCAQMD 


Adoption 
date 


i996 
1996 
7/96 
1996 
1996 
12/96 

9/96 

1tV96 

1996 

6/96 

11/96 


Impiemerrta- 
tion  dates 


1998-2010 


1999 


22.V0 


from  each  category  (or  as  many 
categories  as  may  be  feasible),  the  most 
likely  control  technologies  and  control 
techniques  to  be  employed,  the  agency's 
working  schedule  for  each  phase  in  the 
development  and  adoption  of  the 
control  measures,  evidence  of  adequate 
resources  committed  to  the  activities, 
and  opportunities  for  the  pubUc  to  be 
informed  and  involved  in  the  process. 
Furthermore,  to  ensure  approvabihty  of 
the  1997  SIP.  the  revision  must  contain 
a  level  of  specificity  for  the  non- 
budgetan,'  items  noted  above  at  least 
containing  the  level  of  detail  in  the 
clarification  to  draft  Appendix  IV  to  the 
1997  Air  Quality  Management  Plan, 
which  further  defines  the  section 
182(e)(5)  measures,  attached  as 
Attachment  2  to  the  letter  from  Barr)- 
VVallerstein  to  Dave  Howekamp,  dated 
September  18,  1996.  The  level  of 
specificity  in  the  Long-Term  Control 
Measure  for  Miscellaneous  VOC  Sources 
should  be  enhanced  as  additional 
information  becomes  available  EPA 
understands  that  this  clarification  to 
draft  Appendix  IV  is  being  made 
available  for  public  review  and  will  be 
formally  considered  for  adoption  by  the 
SCAQMD  Governing  Board. 

(5)  EPA  Action.  EPA  concludes  that 
the  control  measures  should  be 
approved  in  the  final  action  The  South 
Coast  control  measures  are  relied  upon 
in  meeting  the  post- 1996  ROP  and 
attainment  requirements  of  the  Act. 
Accordingly,  and  because  the  measures 
strengthen  the  SIP.  EPA  is  approving, 
under  sections  110(k)(3)  and  301(a)  of 
the  Act,  the  enforceable  commitments  to 
adopt  and  implement  the  near-term 
control  measures  by  the  dates  specified 
to  achieve  the  emission  reductions 
shown.  EPA  also  is  assigning  credit  to 
the  near-term  and  new-technologv 
measures  for  purposes  of  post- 1996  ROP 
and  attainment. 


2002 


2005 


2008 


2O10 


29.9/0 


37.4/0  44.9rt) 


49.9« 


VOL 
6  2 


ISS 


1997 


UMI 
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...    ^ 

Control  meas- 
ure No. 

Contro*  measure  title 

Implementing 
agerx;y 

Adoption      Implementa- 
date        1    tion  dates 

1999 

2002 

2005 

2008 

2010 

CTS-L  

Automotive     Assemtny     Oper- 
aiions. 

SCAQMD  

1997 

CTS-02  

Emission  Reductions  from  Sol- 
vents and  Coatings  at  Non- 
RECLAIM  Sources 

SCAQMD    

1997 

1998-2006 

25.0/0 

58.1/0 

80.9/0 

88.3A) 

92.8/0 

CTS-03  

Consumer      Product      Labeling 
Program. 

SCAQMD    

1998-2005 

0/0 

0/0 

0/0 

m 

0/0 

CTS-04  

Pubiic        Awareness/Education 
Programs— Area  Sources 

SCAQMD    

1997-1997 

0/0 

0/0 

0/0 

0/0 

0/0 

CTS-05  

Further     Emission     Reductions 
from     Perchloroetriylene    Dry 
Cleaning  Operations. 

SCAQMD  

1994 

1996-1996 

2.49/0 

2.73A) 

2.9/0 

2.99/0 

2.99/0 

CTS-07  

Further     Emission     Reductions 
from    Architectural    Coatings 

(Rule  1113). 

SCAQMD  

8«6 

2001-2006 

om 

27.49/0 

40.5/0 

60.65«) 

62.26« 

FUG-01    

Emission   Reductions   from   Or- 
ganic Liquid  Transler 

SCAQMD    

1995 

1996-1996 

4.96A3 

5.11/0 

5.01/0 

4.98flD 

4.98/0 

FUG-a2  

Emission   Reductions   from  Ac- 
tive Draining  of  uquid  Prod- 
ucts. 

SCAQMD  

7/96 

1996-1996 

5.52A) 

5.73/0 

5.49/0 

5.05« 

4.76/0 

FUG-03  

Further     Emission     Reductions 
from  Floating  Roof  Tanks 

SCAQMD    

1996 

1998-1998 

0/0 

0/0 

CO 

0/0 

0/0 

FUG-04  

Further  Emission  Reductions  of 
Fugitive  Emissions 

SCAQMD  

10/96 

2000-2010 

om 

.75A) 

.75A3 

.75rt3 

.75/0 

RFL-01    

Emission  Reductions  from  UtiWy 
Engine  Refueling  Operations. 

SCAQMD  

1997 

2000-2010 

0/0 

.04/0 

.04/0 

.05/0 

.06/0 

RFL-02  

Further     Emission     Reductions 
from  Gasoline  Dispensing  Fa- 
cilities. 

SCAQMD    

1995 

1996-2000 

4.94/0 

5.06/0 

5.2A) 

5.44/0 

5.58A) 

RFL-03  

Emission       Reductions       from 
Pleasure  Boat  Fueling  Oper 
ations. 

SCAQMD  

1996 

1996-1996 

.77/0 

.80/0 

.83 

.86A) 

.88/0 

CMB-02F  

Further   Controls    of    Emissions 
from  Internal  Combustion  Er^- 
gmes. 

SCAQMD    

11/96 

1998-2008 

1 .52/6.83 

1.74/6.62 

1.99/5,43 

2.19/3.67 

2.29/2.20 

CMB-03  

Area  Source  Credits  for  Conrv 
merciaJ  and  Residential  Com- 
bustion Equipment. 

SCAQMD    

11/96 

1997-2000 

0/0 

0/0 

m 

OA) 

om 

CMB-04  

Area  Source  Credits  tor  Energy 
Conservation. 

SCAQMD  

11/96 

1997-2000 

om 

0/0 

OK) 

OAD 

0/0 

CMe-05  

Clean  Stationary  ^ueis 

SCAQMD    „ 

1996 

1996-2008 

122/1.01 

2.27/1.76 

3.53/2.84 

3.99/2.71 

4.09/2  41 

CMB-07  

Emission   Reductions   from    Pe- 
troteum  Refinery  Flares 

SCAQMO     

1997 

1999-1999 

m 

0/0 

0/0 

0«3 

0/0 

MSC-01   

Pronation     of     Lighter     Color 
Roofing  and  Road   Materials 

SCAQMO/local 
govts. 

1996-1998 

0/0 

m 

0/0 

0/0 

0/0 

and  Tree  Planting. 

MSC-02    

Irv-Use  Compliance  Program  for 
Air    Pollution    Control    Equip- 
ment, 

SCAQMD    

12/96 

1997-1997 

0/0 

0/0 

0/0 

0/0 

0/0 

PRC-02  

Fuflfier     Emission     Reductions 
from  Bakenes 

SCAQMC    

1996 

199d-2001 

.24/0 

.64/0 

.68/0 

.72A) 

.75/0 

PRC-03  

Emission  Reductions  from  Res- 
taurant Operations 

SCAQMD  

10«6 

1996-2001 

8.55/0 

10.77/0 

11.14/0 

1 1 .49/0 

1 1 .7/0 

PRC-04  

Emission  Reductions  from  Rub- 
tier  Products  Manufactunng 

SCAQMD     

1996 

1997-1997 

.13/0 

.13/0 

.13/0 

.13A3 

.13/0 

PRC-05  

Emission  Reductions  from  Mart 
Beverage    Production    Facili- 
ties and  Wine  or  Brandy  Mak- 
ing Facilities. 

SCAQMD  

1996 

1997-1997 

0/0 

0/0 

0/0 

0« 

om 

SIP-01     

SIP      AmerxJments — for      Mis- 

SCAQMC       

Various 

1998-1998 

.06/0 

.06/0 

.06/0 

.05/0 

.05/0 

cellaneous  Sources 

WST-01   

Emission  Reductions  from  Live- 
stock Waste 

SCAQMD  

12/96 

1996-2003 

8.39,/0 

8.86/0 

9.31/0 

9.77/0 

10,07/0 

WST-02  

Emission       Reductions       from 
Composting     of     Dewatered 
Sewage  Sludge 

SCAQMD  

1997 

1998-2000 

0/0 

m 

0/0 

m 

0/0 

WST-03    

Waste  Burning 

SCAQMC      

1996 

1998-1998 

.07/0 

.07/0 

.o&m 

.06/0 

,06/0                        ; 

WST-04     

Disposal  of  Materials  Containing 
Volatile  Organic  Compounds. 

SCAQMD    _ 

1996 

1998-2001 

.&m 

2.12A) 

2.21/0 

2.31/0 

2.37/0 

RME-01    

Regwoai     Mobility    Adiusfment 

11.3/1.15 

15.98/6.58 

18.5/13.74 

20.64/21.77 

22.2&'27.67 

(subsumes  next  6  nrieasures 

in  table) 

TCM-01    

Transportation  improvemerTts  .. 

SCAG  

1997 

2000-2010 

0/0 

0/0 

0/0 

0/0 

0/0                    i 

ATT-01    

Telecommunications            

SCAQMD/ 
SCAGflocal 

1995-2010 

0/0 

OrtD 

0/0 

0/0 

0/0 

govts 

ATT-02    

Advanced  Shuttle  Transit  

SCAQMD 
SCAaiocal 
govts 

1995-2010 

0A5 

on 

0A3 

0/0 

0/0 

Federal  Register  /  Vol.  62,  No.  5  /  Wednesday,  January  8.  1997  /  Rules  and  Regulations         1181 


South  Coast  local  Control  Measures— Continued 

(Tons  per  day  of  VOCNOxJ 


Control  meas- 
ure No. 


ATr-03 
ATT-04 
ATT-06 

ISR-01  . 
ISR-02  . 
ISR-03  .. 

ISR-04  .. 

ISR-05  .. 

ISR-06  .. 

ISR-07  .. 

MKT-01 
MKT-02 
MKT-03 
MON-01 

MON-02 

MON-04 
^^K>H-06  . 
MON-06  . 
MOF-03  . 
MOF-04  . 


FS&-01   

ADV-CTS-01 


ADV-FUG  . 
ADV-PRC  .. 
ADV-UNSP 


Control  measure  tftle 


Implementing 
agency 


Partnership 


ADV-CTS-02 


SCAOMD/local 
govts. 


Adopt  on 
date 


1996 
1996 


Zero    Emission    Vehides/lnfra-  i  Partnership 

structure. 
Alternative   Fuel   Vehicles/Infra- 
structure, 
intelligent  Vehicle  Highway  Sys-  ■  SCAOMD/ 
terns.  SCAG/kxai 

govts. 
Speoal   Event  Centers  (SCAG    SCAOMD/local 

Measure  TCM  #10)  i      govts 

Shopping       Centers       (SCAG  '  SCAQMD/locai 
Measure  TCM  #11).  :      govts. 

Registration     and    Commercial  '  SCAOMD  

Vehicles     (SCAG     Measure 
TCM  #12).  I 

Airport  Ground  Access  (SCAG  !  SCAOMD/local 

Measure  TCM  #13).  govts. 

Tnp     Reduction     lor     Schools    SCAOMD/local 

(SCAG  Measure  TCM  #14).      ,      govts. 
Enhanced    Rule    1501    (SCAG  \  SCAOMD.Iocal 

Measure  TCM  #15).  !      govts. 

Parking       Cash-Oui       (SCAG  !  SCAOMD/local 
Measure  TCM  #16).  govts. 

Emission/VMT j  SCAG  

At-the-Pump  Fee  !  SCAG  

Congesti'  ^  Pncing  |  SCAG  

Emission  Reduction  Credits  for  I  SCAOMD/ 
Low-Emission    Retrofit    Fleet  ;      CARB. 
Vehicles. 
Eliminate  Excessive  Car  Dealet-  i  SCAOMD/Iocai 
ship     Vehicle     Starts;     Edu-  !      govts 
cational. 
Eliminate  Excessive  Cart  Idling:  i  SCAOMD/local 
Educational.  i     govts. 

Emissions  Reduction  Credit  for  '  SCAOMD  

Heavy-Duty  Buses. 

Emissions  Reduction  Credit  for  '  SCAOMD  

Heavy-Duty  Trucks. 
Emission  Reduction  Credits  for 

Leaf  Blowers. 
Off-Road  Mobile  Source  Emis-  ;  SCAOMD 
sion    Reduction    Credrt    Pro- 
grams. 

Stage  I  Episode  Plans ;  SCAOMD 

Advanced  Technotogy— Coating  ,  SCAOMD 

Technologies. 
Advanced  Technology— Fugitive  j  SCAOMD 

Emission  Ck)ntrols.  ! 

Advanced  1  echnology— Process  |  SCAOMD 

Related  Emissions. 
Advanced         Technology— Un-  j  SCAOMD 
specified    Stationary    Source 
Controls,  | 

Advanced  Technokjgy— Coating    SCAOMD  [   1996-2000 

Technologies. 


Implementa- 
tion dates 


1995-2010 
1995-2010 
1995-2010 

1997-2010 
i 
1997-2010 


1996 

!    1997-2010 

1996 

1    1997-2010^ 

i                                               ] 

1996 

1997-2010 

1996 

i    1997-20101 

1995 

1997-2010' 

• 

2000-2010 i 

• 

2000-2010 

• 

2000-2010 

1996 

1996-2010 

1996 

1996 
1995 

1995-2010 

1995 
5/96 

1996-2010 

1995 

1996-2010 

2005-2010 

2003-2005 

2006-2010 

2003-5 

2006-2010 

2003-5 

2006-2010 

2003-5 

2006-2010 

1996-2000 

1997-2010 

1999 


0/0 ; 

0/0 

0/0 ; 

77;.84 

1,36/1.5 
0/0 

3&.42 

2V2A. 

2,86.'3-15 

17/.17 

on 

on 

on 
on 
on 

on 
on 

on 
on 

on 

0/0 

on 

0/0 


2002 


2005 


2008 


0/0 

on 

on 

1,4/1.67 
2  3-2,73 

on 

771.92 
.47/.63 

3  CI  3.59 
.13/.14 

on 
on 
on 

0/0 
0*0 

on 
on 

on 
on 

on 

on 

on 

2CiA'C- 


O'O 

on 
on 

1.07/1.43 

1.75/2.35 

on 

.59/.79 

A6/.72 

2.30/3.08 

.10/.12 

on 
on 
on 

.12/.65 

on 
on 
on 

o/o 
on 

on 

on 

on 

32  37/C^ ' 


-t- 


Q/Oi 
0^ 

on 

81  1,26 

1  34,"2.07 

0/0 

.45/.7 

.35/.64 

1.75/2.72 

.08/.  11 

0/0 

on 


cvc 

14  3M) 

14  13.'0 

7.5V0 

39  4M) 

46  3&'0 


2C10 


O'C 

on 
on 

1  33'2  2 

1 .69/2.89 

0/0 

38.  65- 

38.  74 

1  4&'2,51 

.06/.  1 

CVD 

on 


on 

O'C 

11 /.65 

.11^65 

on 

0/0 

on 

0/0 

on 

eye 

O'C 

23  sat 


12.27,'C 
66  97/0 

>!  est) 


■  Attemative  to  ISR  measures  above. 


c.  ROP  Provisions.  EPA  is  finalizing         the  Act,  The  ROP  VOC  targets,  projected  renects  CARB's  request  that  the  .Statp'-- 

approval  of  the  South  Coast  ROP  plan  VOC  emissions,  and  creditable  VOC  and  ROP  forecasts  be  substituted  for  the 

as  meeting  the  15%  ROP  requirements        NO.x  reductions  are  shov^-n  in  the  table  SC^QMD  plan  forecasts  which  FF  -X 

of  section  182(b)(l]  and  the  post-1996  below  labeled  "South  Coast  ROP  erroneously  displayed  in  the  proposal 

ROP  requirements  of  section  182(c)(2)  of    Forecasts  and  Targets."  The  table  -        r    .  k     k 

South  Coast  ROP  Forecasts 

[In  tons  per  summer  day] 


1996 


VOC  emissions  to  meet  ROP  target 
VOC  emissions  with  plan  reductions 


1999 


2002 


2005 


2008 


2010 


1181 
1144  I 


1019 
951 


890 
818 


767 
686 


547 
530 


568 
323 


e.  Modeling  and  Attainment 
Demonstration,  The  Environmental 


Defense  Center  (EDC)  commented  that 
EPA  should  reject  the  South  Coast's 


attainment  demonstration  btK:ausp 
C.-\RB  has  abandoned  the  ZEV  program. 
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EPA  does  not  have  information  to 
support  the  commenter's  contention 
that  the  ZEV  amendments  invalidate  the 
attainment  demonstration.  See 
discussion  in  section  I.B.3.c.(2). 

As  discussed  above  in  the  proposal 
and  in  section  I.B.I.,  EPA's  proposed 
approval  of  the  South  Coast  attainment 
demonstration  was  based,  in  part,  on  the 
State's  submission  of  an  enforceable  SIP 
commitment  to  adopt  and  submit  as  a 
SIP  revision: 

(a)  a  revised  attainment 
demonstration  for  the  South  Coast  as 
appropriate  after  a  consultative  process 
on  future  mobile  source  controls.  This 
SIP  revision  would  be  due  December  31. 
1997, and 

(b)  enforceable  emission  limitations 
and  other  control  measures  needed  to 
achieve  the  emission  reductions  which 
are  determined  to  be  appropriate  for  the 
State.  This  SIP  revision  would  be  due 
no  later  than  December  31,  1999. 

On  May  17,  1996,  CARB  submitted 
this  commitment  in  the  form  of 
Executive  Order  G-96-03,  attached  to  a 
letter  from  John  D.  Dunlap,  III,  to  Felicia 
Marcus.  The  Executive  Order  includes 
the  following  language; 

Now,  Therefore,  it  is  Ordered  that  pursuant 
to  Board  Resolution  94-60.  .\RB  hereby 
commits  to  participate  in  the  consultative 
process  descrit)eci  above,  and  to  adopt  and 
submit  as  a  SIP  revision;  (a)  By  December  31, 
1997,  a  revised  attainment  demonstration  for 
the  South  Coast  Air  Basin  as  appropriate  after 
the  consultative  process,  and  (b)  bv 
December  31.  1999.  control  measures  needed 
to  achieve  any  additional  emission 
reductions  which  are  determined  to  be 
appropriate 

EPA  is  taking  final  action  to  approve 
this  commitment  under  sections 
110(k)(3)  and  301(a),  and  the  modeling 
analysis  and  attainment  demonstration 
under  section  182(c)(2)(A)  of  the  Act.  A 
summary  of  the  emission  reductions 
needed  to  attain  the  standard  and 
reductions  projected  from  the  SIP 
control  strategy  is  provided  below  in  the 
table  labeled  "South  Coast  Attainment 
Demonstration." 

South  Coast  attainment 
Demonstration 

[Tons  per  summer  day] 


South  Coast  Attainment 
Demonstration — Continued 


voc 


1990  Baseline  Emissions 
Inventory  

Cany\ng  Capacity  

Reductions  Needed  

ReductKXis  from  Adopted 
measures 

Committed  Local  meas- 
ures   

Committed  State  meas- 
ures   


1517 

323 

1194 

463 

453 

231 


NOx 


1361 
553 
808 

429 

43 

227 


[Tons  per  summer  day] 

VOC 

NOx 

"Federal  Assignments"  

Total  

47 
1194 

109 
808 

The  South  Coast  attainment 
demonstration  relies,  in  part,  on 
reductions  from  a  fully-enhanced  I/M 
program.  As  discussed  in  EPA's 
proposed  approval  of  California's 
enhanced  1/M  program  and  above  in 
section  II. A. 3.,  credits  associated  with 
this  control  measure  will  become 
permanent  follovdng  the  State's 
submission  of  the  required  analysis 
demonstrating  that  the  enhanced  I/M 
program  is  achieving  the  emission 
reductions  claimed  in  the  attainment 
demonstration.  At  that  point,  EPA's 
approval  of  the  South  Coast  attainment 
demonstration  will  also  become 
permanent. 

/.  Overall  EPA  Action.  EPA  approves 
the  South  Coast  ozone  SIP  with  respect 
to  the  Act's  requirements  for  emission 
inventories,  control  measures, 
modeling,  and  demonstrations  of  15% 
ROP,  post- 1996  ROP.  and  attainment. 
EPA  approves  SCAQMD's  commitments 
to  adopt  and  implement  the  near-term 
control  measures  to  achieve  the 
specified  emission  reductions  by  the 
dates  shown.  EPA  also  approves  CARB's 
commitments  relating  to  the  public 
consultative  process  and  future  SIP 
revisions. 

7.  Southeast  Desert 

(a)  Control  Measures.  As  discussed  in 
EPA's  proposal,  the  Southeast  Desert 
Modified  Air  Quality  Maintenance  Area 
("Southeast  Desert")  covers  the  Victor 
Valley/Barstow  region  in  San 
Bernardino  County  ("Mofavp").  the 
Coachella  Valley/San  Jacintu  region  in 
Riverside  County  ("Coachella'  ].  and  the 
Antelope  Valley  region  in  Los  Angeles 
County  ("Antelope").-'' The  first  of  these 
areas  is  the  responsibility  of  the  Mojave 
Desert  Air  Quality  Management  District 
(MDAQMD).  The  second  and  third  areas 
are  currently  the  responsibility  of  the 
SCAQMD.  Separate  control  measures. 
ROP  and  attainment  demonstrations 
were  prepared  for  each  of  the  areas. 

The  ScAQMD's  existing  rules  and 
committal  measures  apply  not  only 


'*The  State  has  recently  changed  'he  names  of 
the  respective  air  basin*.  Under  State  law.  the 
Coachella-San  Jacinto  Planning  Area  is  nov*  part  of 
the  Saiton  Sea  .^ir  Basin,  and  Antelope  Valley  is 
part  of  the  Mojave  Desert  Air  Basin.  In  its  1996 
session,  the  California  State  Legislature  passed 
legislation  that  would  establish  a  new  air  agency  tn 
have  the  responsibility  for  local  air  pollution  plans 
and  measures  in  the  Antelope  Valley  area. 


throughout  the  South  Coast  Air  Basin 
but  also  in  the  SCAQMD's  portions  of 
the  Southeast  Desert.  The  SIP  includes 
the  State  measiu^s  and  a  subset  of  the 
SCAQMD  measures  approved  above  in 
sections  II. A,  and  II.B.6.,  but  does  not 
add  to  that  list  any  unique  State  or  local 
controls  for  the  Coachella  and  Antelope 
regions. 

The  MDAQMD  included  in  the 
Mojave  Plan  7  measures,  all  of  which 
have  now  been  adopted  in  regulatory 
form.  Three  of  the  rules  have  been 
approved  as  part  of  the  SIP:  461 
Gasoline  Transfer  Dispensing,  1103 
Asphalt  Paving,  and  1160  Internal 
Combustion  Engines.  The  table  labeled 
"Mojave  SIP  Control  Measures  and 
VOC/NOx  Reductions  lists  the  rules  that 
have  not  yet  been  approved.  This  table 
includes  Rules  1157,  1158,  and  1159, 
which  were  mistakenly  omitted  from 
the  proposal. 

The  MDAQMD  control  measures  are 
relied  upon  in  meeting  the  attainment 
requirements  of  the  Act.  Accordingly, 
and  because  the  measures  strengthen 
the  SIP,  EPA  is  approving,  under 
sections  110(k){3)  and  301(a)  of  the  Act, 
the  enforceable  commitments  to  adopt 
and  im.plement  the  control  measures  to 
achieve  the  emission  reductions  shown. 
EPA  also  is  assigning  credit  to  the 
measures  for  purposes  of  attainment. 

MOJAVE  SIP  Control  Measures  and 
VOC/NOx  Reductions 

[In  Tons/Day  for  1996] 


MDAQMD  Measure 

VOC 

NOx 

Rule  1113    Architec- 

tural Coatings  

0.92 

0 

Rule  1157    Boilers/ 

Process  Heaters 

0 

0.04 

Rule  1158    Electric 

Power  Generation  

0 

0.13 

Rule  1 1 59    Gas  Tur- 

t)ines  

° 

0.13 

b.  ROP  Provisions.  EPA  will  take 
action  on  the  ROP  provisions  for  the 
Southeast  Desert  in  separate 
rulemakings. 

c.  Modeling  and  Attainment 
Demonstration.  As  discussed  in  the 
proposal,  the  SIP  includes  modeling 
information,  based  on  the  South  Coast 
UAM  analysis,  demonstrating  that 
reductions  from  the  South  Coast  SIP 
(along  with  SIP  reductions  within  the 
area)  will  bring  the  Southeast  Desert 
into  attainment  by  the  statutory 
deadline.  EPA  therefore  proposes  to 
approve  the  Southeast  Desert  modeling 
and  attaiimient  demonstration  under 
section  182(c)(2)  of  the  Act. 

d.  Overall  EPA  Action.  EPA  approves 
the  Southeast  Desert  ozone  SIP  with 
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NOx 

0 

0.04 

0.13 

0.13 

respect  to  the  Act's  requirements  for 
emission  inventories,  control  measures, 
modeling,  and  demonstration  of 
attainment.  EPA  also  approves 
MDAQMD's  commitments  to  adopt  and 
implement  the  listed  control  measures 
to  achieve  the  specified  emissions 
reductions.  EPA  will  take  action  on  the 
15%  ROP  and  the  post-1996  ROP  plan 
elements  for  the  three  Southeast  Desert 
subregions  in  separate  rulemakings. 

III.  Summary  of  EPA  Actions 

EPA  approves  the  following  elements 
of  the  1994  California  Ozone  SIP  for  the 
listed  areas,  as  meeting  applicable  CAA 
requirements: 

(1)  Emission  Inventories  for  San 
Diego,  San  Joaquin,  Sacramento, 
Ventura.  South  Coast,  and  Southeast 
Desert,  under  section  182(a)(1)  of  the 
CAA. 

(2)  15%  ROP  Plans  for  San  Diego.  San 
Joaquin,  Ventura,  and  South  Coast, 
under  section  182(b)(1). 

(3)  Post-1996  ROP  Plans  for  San 
Diego,  San  Joaquin.  Sacramento. 
Ventura,  and  South  Coast,  under  section 
182(c)(2)(B)  of  the  CAA. 

(4)  Modeling  and  Attainment 
Demonstrations  for  San  Diego.  San 
Joaquin.  Sacramento,  Ventura. 
Southeast  Desert,  and  South  Coast, 
under  section  182(c)(2)  of  the  CAA. 

(5)  All  of  the  local  control  measures 
listed  above  in  section  II. B..  for  each  of 
the  nonattainment  areas,  including  the 
specific  emissions  reductions  for  each 
milestone  year,  under  sections  110(k)(3) 
and  301(a)  of  the  CAA. 

(6)  All  of  the  State's  control  measures 
contained  in  the  1994  Cahfomia  Ozone 
SIP  that  EPA  has  not  previously 
approved:  Ml — Accelerated  Retirement 
of  UDVs.  M4 — Early  Introduction  of  2g/ 
bhp-hr  Heavy-Duty  Diesel  Vehicles, 
M7 — Accelerated  Retirement  of  HDVs. 
CP3 —  Aerosol  Paints,  and  Pesticides, 
under  sections  110(k)(3)  and  301(a). 
EPA  approval  includes  assignment  of 
specific  emissions  reductions  by 
nonattainment  area  and  milestone  year 
(as  displayed  in  the  tables  in  section 
II.A.)  for  all  of  the  State  control 
measures,  including  those  previouslv 
approved  imder  sections  110(k)(3). 
182(e)(5),  and  301(a)  of  the  CAA.  Under 
sections  110(k)(3)  and  301(a)  of  the  Act, 
EPA  approves  CARB's  commitments  to 
revise  the  South  Coast  attaiimient 
demonstration  and  adopt  appropriate 
measures  following  the  conclusion  of 
the  public  consultative  process.  Under 
section  301  of  the  Act.  EPA  issues  the 
Agency's  commitment  to  undertake 
rulemaking  to  promulgate  additional 
Federal  measures  determined  to  be 
appropriate. 


EPA  approves  California's  I/M 
regulations  under  sections  110(k)(3)  and 
301  (a).  EPA  also  approves  the  State's 
basic  I/M  program  under  sections 
182rb)(4)  and  187(a)(4)  of  the  CAA  and 
the  enhanced  I/M  program,  including 
the  assignment  of  specific  emissions 
reductions  identified  in  section  II.A. 3. 
above,  under  sections  182(c)(3)  and 
187(a)(6)  of  the  CAA  and  section  348(c) 
of  the  Highway  Act. 

In  final  action,  EPA  deletes  from  the 
apphcable  SIP  all  transportation  control 
measures  included  in  prior  SIPs  for 
Ventura  and  the  South  Coast,  and 
Fresno  measure  "Exclusive  High 
Occupancy  Vehicle  Lanes  on  Freeway 
41." 

EPA  will  take  separate  regulatorv 
action  on  the  15%  ROP  Plans  for 
Sacramento  and  the  Southeast  Desert 
and  the  post-1996  ROP  Plan  for  the 
Southeast  Desert. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

rv.  Regulatory  Process 

A.  Executive  Order  12886 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibihty  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certif\- 
that  the  rule  wall  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
business,  small  not-for-profit  enterprises 
and  government  entities  with 
jurisdiction  over  populations  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I.  part  D  of  the 
Clean  Air  Act,  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 


Federal  SIP  approval  does  not  impose 
any  new  requirements,  it  does  not  have 
a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal/state  relationship 
undei  the  Act.  preparation  of  a 
regulator)'  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co  v.  L'.S.E.P.A..  427 
U.S.  246.  256-66  [S.Ct.  1976),  42  U.S.C, 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  .^ct ').  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetar>'  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
miUion  or  more.  Under  Section  205. 
EP.^  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  estabhsh  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
.■\dministrative  Procedure  Act  (.^P.^)  as 
amended  by  the  Small  Business 
Regulatorv'  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  bv  5 
U.S.C.  804(2)  of  the  APA  as  amended. 
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E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  10,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  tlnal  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Appendix  A:  Current  Status  of  EPA's 
Activities  Relating  to  the  "Federal 
Assignments"  in  the  California  SIP 
Submittal 

Note:  The  1994  California  Ozone  SIP 
includes  "Federal"  mobile  source 
assignments  (SIP  Measures  M6.  MlO.  Ml2, 
M13,  Ml4.  M15.  and  M16)  In  so  doing,  the 
State  not  only  asked  EP.^  to  complete 
statutorily  mandated  responsibilities  but  also 
to  undertake  discretionary  regulations  to 
achieve  specific  mobile  source  emission 
reductions  needed  for  the  California 
attainment  demonstrations,  particularly  for 
the  South  Coast.  This  fact  sheet  summarizes 
the  current  status  of  Federal  activities 
relating  to  the  source  categories  covered  by 
each  of  the  State's  "Federal  .Assignments  " 

Heavy  Duty  Diesel  Vehicles 

Measure  M6  of  the  1994  California  Ozone 
State  Implementation  Plan  I'the  SIP") 
provides  for  adoption  by  EPA  of  a  Federal 
oxides  of  nitrogen  (NOx)  standard  for  new 
heavy-duty  diesel  on-highway  vehicles.  The 
NOx  standard  called  for  in  the  SIP  is  2.0 
grams  per  brake  horsepower-hour  (g/bhp-hr), 
to  be  implemented  beginning  in  2004.  A 
Federal  standard  would  help  reduce 
emissions  from  the  large  number  of  out-of- 
state  trucks  which  operate  in  California. 

EP.\  is  fulfilling  its  commitment  to  propose 
tighter  .NOx  emission  standards  for  Federal 
on-highway  heavy-duty  vehicles  as  part  of 
the  .NO\/PM  (particulate  matter)  Initiative. 
On  July  n.  1995.  EPA.  the  California  \n 
Resources  Board  (CARB),  and  the  leading 
manufacturers  of  heaw-dufv  engines  signed 
a  Statement  of  Principles  (SOP)  that 
established  a  consensus  plan  to  substantially 
reduce  emissions  from  future  trucks  and 
buses  on  a  nationwide  basis  The  goal  of  the 
SOP  is  to  ensure  cleaner  air  in  a  manner 
which  IS  both  realistic  for  the  heavy-dutv 
engine  industry  and  responds  to 
environmental  needs  as  well.  As  a  result  of 
the  SOP.  EPA  published  an  .Advanced  .Notice 
of  Proposed  Rulemaking  (.\NPRM)  on  August 
31.  1995  The  ANPRM  announced  plans  to 
propose  a  choice  of  standards  for  combined 
non-methane  hydrocarbon  (NMHC)  plus 
NOx:  2.4  g/bhp-hr.  or  2.5  gA)hp-hr  with  an 
NMHC  cap  of  0.5  g/bhp-hr  Engines  meeting 
these  future  standards  are  exjaected  to  be  over 
80  percent  cleaner  than  pre-control  engines. 


EPA  formally  proposed  these  standards  and 
related  provisions  in  a  Notice  of  Proposed 
Rulemaking  (NPRM)  published  on  )une  27. 
1996  (61  FR  33421-33469).  The  Final  Rule 
has  a  target  publication  date  of  winter  1996- 
1997.  The  new  standards  would  be 
implemented  beginning  in  2004  and  would 
apply  to  all  on-highway  heavy-dutv  engines. 
CARB  played  a  very  important  role  in  the 
achievement  of  the  Statement  of  Principles 
(SOP).  In  addition,  CARB  hps  given  EPA 
tremendous  support  in  the  development  of 
the  ANPRM  and  the  NPRM.  As  a  result  of  the 
SOP  and  rulemaking  processes.  EPA  and 
CARB  will  have  harmonized  programs  for 
new  heavy-duty  engines,  an  advantage  for 
engine  manufacturers. 

Off-Road  Industrial  Equipment  (Diesel) 

Measure  MlO  of  the  SIP  provides  for 
adoption  by  EPA  of  a  Federal  NOx  standard 
for,  at  a  minimum,  new  farm  and 
construction  equipment  with  diesei  engines 
rated  at  less  than  175  hp  (130  kw).  These  are 
the  engines  which  California  is  preempted 
from  regulating  under  the  1990  Clean  Air  Act 
Amendments.  The  NOx  standard  called  for  in 
the  SIP  is  2.5  g/bhp-hr  (3.3  g/kw-hr),  to  be 
implemented  beginning  in  2005. 

In  its  1991  Nonroad  Smdy.  EPA 
determined  that  nonroad  diesel  engines  rated 
at  37  kw  and  more,  including  those  covered 
in  SIP  measure  MlO,  emit  a  substantial 
portion  of  the  nation's  NOx  inventory.  In 
response,  EPA  set  a  9.2  g/kw-hr  NOx 
standard  for  these  engines  in  1994.  to  be 
phased-in  beginning  in  1996  The  .Agency 
also  expressed  its  intent  to  undertake  a 
second  tier  of  standard  setting  to  further 
control  these  emissions.  The  Clean  Air  Act 
provides  for  this  as  a  discretionary  effort  and 
contains  no  requirements  or  guidance 
regarding  the  level  or  timing  of  the  standards. 

Initial  work  on  this  second  tier  of  standard 
setting  is  currently  underway  as  part  of  the 
NOx/PM  Initiative.  The  NOx/PM  Initiative 
has  been  a  joint  program  of  t)oth  EP.A  and 
CARB.  EPA  and  CARB  recognize  that 
harmonizing  Federal  and  California 
standards  would  help  to  achieve  air  quality 
goals  in  all  states  by  eliminating  the  potential 
for  equipment  with  higher-emitting  engines 
being  transported  across  state  borders. 
Harmonized  standards  would  also  have 
obvious  advantages  for  manufacturers.  The 
participation  of  CARB  staff  on  this  initiative 
has  been  invaluable. 

EPA.  CARB.  and  all  key  nonroad  diesel 
engine  and  equipment  manufacturers  signed 
an  SOP  on  September  13,  1996.  similar  in 
many  ways  to  the  SOP  signed  in  1995 
relating  to  highway  heavy-duty  engines.  EPA 
expects  to  propose  standards  for  diesel 
engines  used  in  most  land-based  nonroad 
equipment  and  in  some  marine  applications. 
The  proposed  standards  will  represent 
second  and  third  tiers  of  control  for  larger 
engines  and  will  also  include  Tier  1  and  Tier 
2  standards  for  small  diesel  engines.  These 
standards  are  expected  to  result  in  major 
reductions  in  this  very  large  class  of  emission 
sources,  with  NOx  reductions  ranging  from 
40-75%,  depending  on  engine  size  Also 
based  on  the  SOP.  EPA  expects  to  propose 
sf)ecial  provisions  which  provide 
unplementation  flexibility  to  manufacturers 


of  the  nonroad  equipment  in  which  these 
engines  are  used  to  account  for  engine 
modifications  which  the  engine 
manufacturers  may  choose  to  make.  In 
addition  to  resulting  in  a  common  set  of 
standards  for  this  category  for  EPA  and 
CARB.  these  standards  will  essentially 
achieve  harmonization  of  standards  between 
the  U.S.  and  Europe. 

Gas  and  LPG  Equipment  25-175  Horsepower 

Measure  Ml  2  of  the  SIP  provides  for 
adoption  by  EPA  of  a  Federal  program  that 
will  implement  three-way  catalyst 
technology  on  new  nonroad  equipment 
powered  by  gasoline  or  liquefied  petroleum 
gas  (LPG)  engines  rated  at  between  25  hp  (18 
kw)  and  175  hp  (130  kw).  The  goal  of  this 
measure  it  to  reduce  NOx  emissions  by  at 
least  50  fjercent  and  hydrocarbon  emissions 
by  75  percent.  This  is  a  complementary 
measure  to  measure  .MlO  and  much  of  the 
discussion  of  that  measure  applies  here  as 
well. 

EPA  does  not  currently  have  any  emission 
standards  for  gasoline  or  LPG  engines  in  this 
category.  However,  under  a  consent  decree 
signed  by  EPA  with  the  Sierra  Club  on  June 
10.  1993.  EPA  agreed  to  determine  by 
November  30,  1996  whether  or  not  to 
regulate  large  gasoline  nonroad  engines  and. 
if  so.  by  what  schedule.  At  this  time,  the 
Agency  is  considering  setting  standards  for 
these  engines  as  part  of  the  NOx/PM 
Initiative  and  has  begun  discussions  about  a 
possible  SOP  Although  substantial  emission 
reductions  may  be  pursued,  there  is  no 
assurance  that  setting  standards  as  low  as 
those  sought  by  CARB  would  be  the  most 
appropriate  approach  nationwide. 

.Marine  Vessels 

Measure  Ml  3  of  the  SIP  assumes  that  the 
US.  EPA  and  International  Maritime 
Organization  (IMO)  will  adopt  emission 
standards  that  will  reduce  NOx  emissions 
from  new  marine  diesel  engines  by  30 
percent.  Ml 3  also  assumes  that  EP.A  will 
issue  standards  for  new  marine  diesel 
engines  used  in  vessels  operated  primarily  in 
domestic  waters  that  will  reduce  NOx 
emissions  by  at  least  65  percent. 

The  IMO.  a  special  agency  of  the  United 
Nations,  is  developing  regulations  for  the 
reduction  of  NOx  and  sulfur  oxides  (SOx) 
from  ships.  These  regulations  are  part  of  a 
new  Annex  VI  to  the  International 
Convention  for  the  Prevention  of  Pollution 
from  Ships  (MARPOL  73/78),  which 
addresses  the  control  of  air  pollution  from 
ships.  An  IMO  committee,  the  Marine 
Environmental  Protection  Committee  (MEPC) 
is  scheduled  to  finalize  the  draft 'Annex  in 
March  1997.  A  diplomatic  conference  will  be 
held  in  September  1997  to  review  and  adopt 
the  Annex.  After  adoption,  each  signatory 
country  will  consider  the  Annex  for 
ratification  and,  after  the  ratification 
requirements  sfiecified  in  the  Annex  are  met, 
it  will  go  into  effect.  Before  the  Annex  can 
he  enforced  within  U.S.  waters,  Congress  will 
have  to  ratify  it  and  provide  appropriate 
authority  to  a  government  agency  to 
implement  it. 

The  emission  requirements  set  out  in  the 
Annex  will  apply  only  to  engines  larger  than 
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130  kW  (175  hp)  installed  on  ships 
constructed  on  or  after  January  1.  2000; 
engines  installed  on  ships  constructed  before 
that  date  are  exempt.  However,  the  standards 
will  apply  to  any  replacement  engine 
installed  on  any  ship  beginning  January  1, 
2000,  as  well  as  to  engines  that  undergo 
"substantial  modification"  or  whose  power  is 
increased  by  10  percent.  Because  existing 
engines  are  not  covered  by  the  standards, 
achieving  the  target  30  percent  reduction  will 
require  considerable  time  (turnover  of  ships 
is  estimated  to  be  about  30  yearsj.  Also,  it 
will  be  necessary  for  the  annex  to  achieve 
full  implementation  by  flag  states. 

Only  one-third  of  the  commercial  marine 
fleet  will  have  turned  over  by  2010;  therefore, 
the  full  30  percent  emission  reduction  from 
marine  vessels  will  not  be  realized.  To 
achieve  greater  reductions  more  quickly,  it 
will  be  necessary  to  explore  operational 
controls  on  ocean-going  commercial  marine 
vessels  that  operate  off  California's  coasts, 
particularly  in  the  South  Coast  region.  Three 
studies  are  underway  to  investigate  issues 
relating  to  the  contribution  of  these  marine 
vessels  to  air  quality  in  the  South  Coast  area 
and  along  the  Santa  Barbara  channel. 
Collectively,  these  studies  will  help  EPA  and 
other  interested  parties  understand  and 
explore  potential  op>erational  control 
strategies  needed  for  further  emissions 
reductions  from  marine  sources.  EPA  is 
involved  in  all  of  these  efforts,  along  with  the 
United  States  Navy,  the  United  States  Coast 
Guard,  the  South  Coast  Air  Quality 
Management  District,  and  CARB. 

The  largest  of  these  studies  is  sponsored  by 
the  United  States  Navy.  This  goal  of  this 
study  is  to  better  characterize  ship  traffic  and 
its  impact  on  ozone  exceedances  in  Ventura 
County.  It  will  investigate  air  trajectory  and 
transport  mechanisms,  clarify  ship  traffic 
patterns,  collect  ozone  measurement  data, 
and  collect  weather  parameters  for  modeling. 
This  on-going  study  is  not  complete  at  this 
time.  A  second  study,  sponsored  by 
SCAQMD,  will  measure  the  marine  vessel 
emission  inventory  and  explore  potential 
control  strategies.  The  SCAQMD  study 
should  be  completed  by  June  1996.  A  third 
study,  the  Southern  California  Transport 
Study,  led  by  CARB,  will  examine  air 
pollution  transport  in  Southern  California. 
This  study  will  provide  an  enhanced  air 
quality  and  meteorological  database  for 
Southern  California,  which  will  provide  the 
basis  for  improved  modeling.  Data  will  be 

jllected  at  the  surface  and  aloft,  as  well  as 
over  water, 

As  originally  drafted,  the  standards  set  out 
in  MARPOL  Annex  VI  would  apply  to  any 
engine  larger  than  130  kW  installed  on  a 
vessel  that  operates  in  the  "marine 
environment."  This  means  that  the  Annex 
would  apply  to  vessels  operating  in  domestic 
as  well  as  international  waters.  To  preserve 
the  ability  to  set  more  stringent  standards  for 
engines  installed  on  vessels  that  operate  in 
U.S.  domestic  waters,  the  U.S.  sought  to  limit 
the  application  of  the  Annex.  Specifically,  at 
the  July  1996  MEPC  meeting,  the  U.S. 
succeeded  in  dbtaining  an  exemption  to  the 
Annex  for  high  sfieed  engines  installed  on 
vessels  that  are  not  engaged  in  international 
voyages.  This  exemption  gives  EPA  the 


ability  to  pursue  more  stringent  national 
emission  control  for  high  sp>eed  diesel  marine 
engines  on  vessels  that  op>erate  primarily  in 
domestic  waters.  EPA  is  currently  preparing 
an  N'PRM  to  set  standards  for  these  engines. 

Locomotives 

In  Measure  Ml4,  CARB  assumed 
locomotive  emission  reductions  from  two 
EPA  programs.  The  first  of  these  programs 
was  the  statutorily  required  EPA  national 
regulation  for  locomotives  and  locomotive 
engines,  (national  locomotive  regulation). 
EPA  expects  that  the  planned  national 
locomotive  regulation  will  provide  all  of  the 
CARB  SIP  credits  with  the  exception  of  the 
67%  reduction  in  NOx  emissions  in  the 
South  Coast  by  2010. 

To  address  the  South  Coast's  need  for 
further  emission  reductions  EPA  has 
considered  a  special  locomotive  program  for 
the  South  Coast.  This  program  would  ensure 
that  all  locomotives  operating  in  the  South 
Coast  achieve  on  average,  an  emission  level 
equal  to  EPA  national  locomotive  regulation 
tier  2  standards.  Since  these  standards  are 
technology  forcing,  the  practical  requirement 
would  be  to  require  an  accelerated  fleet 
turnover  in  the  South  Coast  such  that  only 
the  newest  engines  meeting  the  EPA  tier  2 
standards  would  operate  in  the  South  Coast. 
This  program  would  provide  an 
approximately  two-thirds  reduction  in 
locomotive  NOx  emissions  in  the  South 
Coast  by  2010  and  result  in  a  NOx  emission 
level  of  12  tons/day  in  the  South  Coast.  The 
railroads  that  operate  in  the  South  Coast  have 
indicated  support  for  this  program.  EPA  is 
continuing  to  explore  innovative  approaches 
to  establish  the  South  Coast  clean  locomotive 
fleet  program  as  part  of  the  SIP. 

Aircrafl 

Measure  M15  calls  for  U.S.  EPA  to  adopt 
standards  to  effect  a  30  percent  reduction  in 
reactive  organic  gases  (ROG)  and  NOx 
emissions  beginning  in  2000.  M15  apparently 
applies  to  new  commercial  aircraft  engines, 
but  also  suggests  reconsideration  of  the 
exempt  status  of  military  aircraft. 

The  federal  Clean  Air  Act  authorizes  EPA 
to  establish  emission  standards  for  aircraft 
engines.  In  recognition  of  this  preemptive 
authority,  the  SIP  assigns  new  nationwide 
emission  standards  for  commercial  aircraft 
engines  to  EPA  that  would  reduce  ROG  and 
NOx  emissions  from  this  source  by  30 
percent  beginning  in  2000.  The  SIP  also 
correctly  acknowledges  that  military  aircraft 
engines  are  currently  exempt  from  emission 
standards,  which  otherwise  apply  to 
commercial  aircraft  engines.  In  this  regard, 
the  SIP  recommends  that  the  exempt  status 
of  these  aircraft  be  reconsidered. 

The  International  Civil  Aviation 
Organization  (ICAO)  is  the  most  appropriate 
forum  for  establishing  commercial  aircraft 
engine  emission  standards  due  to  the 
international  nature  of  the  aviation  industry'. 
EPA  is  currently  prepkaring  a  direct  final  rule 
to  formally  adopt  the  existing  ICAO  NOx  and 
CO  standards. 

EPA  has  actively  participated  in 
considering  more  stringent  NOx  standards  as 
part  of  ICAO's  Committee  on  Aviation 
Environmental  Protection  (CAEP)  in  the 


intervening  period  since  the  FIP.  In 
December  1995.  CAEP  recommended  a  16 
percent  increase  in  stringency  for  the  NOx 
standard  that  applies  to  medium  and  large 
turbine  engines  used  on  commercial  aircraft. 
The  revised  standard  would  affect  newly 
certified  engines  (i.e.,  engine  models 
produced  for  the  first  time)  beginning  in 
2000.  and  all  newly  manufactured  engines 
(i.e.,  engines  already  being  produced)  in 
2008.  The  revised  standard  would  not  affect 
engines  already  in  air  service.  No  revision  of 
the  hydrocarbon  emission  standard  was 
considered  by  CAEP  at  the  time,  principally 
because  modem  turbine  engines  are 
considered  very  "clean"  in  this  regard 

The  CAEP  recommendation  will  now  move 
through  the  ICAO  hierarchy  for 
consideration.  Initially,  the  ICAO  Council 
will  act  on  the  recommendation.  If  the 
Council  finds  it  acceptable,  the  revision 
moves  to  the  full  ICAO  Assembly  for  final 
action.  This  process  may  not  be  complete 
until  the  spring  of  1998. 

The  emission  benefits  of  any  new  NOx 
standard  will  occur  worldwide.  These 
benefits,  however,  will  gradually  accrue  over 
an  extended  period  of  time.  More 
sp»ecifically,  the  full  h«»n.»fits  of  the  revised 
standard  will  not  occur  until  well  after  2010. 
because  of  the  2008  date  for  full 
implementation  of  the  standard  and  the  slow 
fleet  turnover  to  new,  cleaner  engines  (e.g.. 
aircraft  last  about  25  years  in  active  service.) 
Therefore,  very  few  of  the  potential  benefits 
will  be  realized  by  the  SIP's  attainment  date. 

Turning  to  the  exemption  for  military 
engines.  EPA  agrees  with  the  SIP 
recommendation  that  such  a  blanket 
exemption  should  be  reconsidered  in  the 
consultative  process  EPA  hop)es  to  address 
the  feasibility  of  applying  emission  standards 
to  military  engines  in  the  public  consultative 
process. 

EPA  has  also  continued  to  explore  other 
ways  to  reduce  the  environmental  effects  of 
air  travel  in  California  and  throughout  the 
nation  in  the  intervening  period  since  ihe 
FIP.  More  specifically,  the  Agency  and  the 
Federal  Aviation  Administration  (F.^A)  are 
working  cooperatively  to  encourage 
continuing  progress  in  reducing  emissions 
from  ground  service  equipment  and  aircraft 
auxiliary  power  units.  EPA  has  spnansored 
additional  work  to  compile  technical  data 
and  emission  inventory  methods  This 
information  will  be  used  by  the  Federal 
Aviation  Administration  to  develop  an 
Advisory  Circular  for  use  by  airlines  and 
airport  authorities  interested  in  reducing  the 
emissions  from  these  sources 

Pleasurecraft 

Measure  M16  assumes  that  U.S.  EPA 
finalizes  proposed  national  ROG  and  NOx 
standards  for  vanous  categories  of  new 
engines  used  in  watercraft. 

EPA  has  finalized  its  propwsed  emission 
standards  for  sptark-ignition  marine  engines. 
The  final  rule  is  expected  to  reduce  by  about 
75%  the  HC  emissions  from  outboard  motors. 
p»ersona)  watercraft.  and  jet  boats  beginning 
in  model  year  1998.  EPA  has  issued  guidance 
to  states  on  the  amount  of  credit  that  will  be 
allowed  due  to  this  rulemaking  There  is  no 
second  phase  rulemaking  planned. 
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EPA  has  not  yet  finalized  the  proposed 
emission  standards  for  compression-ignition 
marine  engines.  The  court  ordered  deadline 
for  completion  of  this  action  is  December 
1996  EPA  has  not  vet  issued  guidance  to 
states  on  the  amount  of  crt-dit  that  will  be 
allowed  due  to  this  rulemaking 

Appendix  B:  Schedule  for  Public 
Consultative  Process 

Background:  The  Need  to  Achieve  Our 
Public  Health  Goals 

Air  pollution  remains  a  signillcant  public 
health  concern  in  many  parts  of  the  country, 
mcluding  many  areas  of  California  The 
Clean  Air  Act  requires  states  to  develop  state 
implementation  plans  (SIPs)  that  lay  out  how 
areas  will  reduce  pollution  and  attain  the 
health-based  air  quality  standards  for  a 
number  of  pollutants  including  ground  level 
ozone — smog. 

Despite  the  dramatic  progress  that 
aggressive  air  quality  regulations  have  made 
in  reducing  smog  levels,  residents  of  the 
South  Coast  continue  to  experience  by  far  the 
worst  air  (XjUution  in  the  United  States.  The 
1994  ozone  SIP  for  the  South  Coast  shows  the 
need  for  massive  additional  reductions  to 
reach  target  emission  levels  of  VOC  and 
NOx — volatile  organic  compounds  and 
nitrogen  oxides,  the  pollutants  that  react  with 
sunlight  to  form  ozone 

The  South  Coast  SIP  includes  federal,  state 
and  local  regulations  and  commitments  to 
achieve  the  emission  reductions  needed  to 
attain  the  national  ozone  health  standard  by 
2010.  U.S.  EPA  has  already  issued  or  is  in  the 
process  of  issuing  stringent  national  controls 
on  most  categories  of  mobile  sources, 
including  heav-y-duty  trucks  and  buses: 
construction,  farm,  and  lawn  and  garden 
equipment;  pleasure  craft:  some  categories  of 
marine  vessels;  and  locomotives. 

Purpose  of  the  Public  Consultative  Process  on 
Future  Mobile  Source  Controls 

Through  a  public  process,  we  hof>e 
together  to  identify  the  best  options  for 
achieving  further  emission  reductions  from 
mobile  source  controls,  at  least  to  ttie  extent 
they  are  needed  for  attainment  of  the  ozone 
health  standard  in  the  South  Coast,  and  to 
ensure  that  appropriate  pcrties  accept 
responsibility  for  adopting  and  implementing 
the  controls  expeditiously 

Schedule 

July  19.  1996 — Los  Angeles  public  meeting 
to  introduce  to  the  general  public  the 
consultative  process  and  to  allow  California 
stakeholders  an  opportunity  to  provide  input 
to  the  prop>osed  national  truck  and  bus  rules 
during  the  public  comment  period 

November  1996 — Los  Angeles  public 
meeting  to  discuss  pending  national  and 
international  ship  controls,  possible 
reductions  from  port  measures,  pending 
national  and  international  aircraft  controls, 
and  possible  reductions  from  airport 
measures. 

November  1996  to  .May  1997— Los  Angeles 
informal  workshops  to  provide  further  input 
on  desirable  control  measures  for  airports/ 
aircraft  and  (separately)  ports/ships 

February  199/  —Los  Angeles  public 
meeting  to  continue  discussions  of 


opportunities  for  reductions  from  future 
mobile  source  measures  and  to  allow 
California  stakeholders  to  provide  informal 
input  to  the  proposed  national  nonroad  rules 
during  the  public  comment  period. 

June  1997 — Ix)S  Angeles  public  meeting  or 
public  hearing  to  summarize  findings  during 
the  consultative  process,  identifying  SIP 
reductions  from  specific  new  measures  and 
setting  out  an  approach  for  dealing  with  the 
remaining  shortfall  (if  any). 

Future  Updates  to  the  Schedule 

Information  on  the  date  and  location  of 
public  meetings  will  be  placed  on  EPA 
Region  9's  site  on  the  Internet's  World  Wide 
Web  at  http://www.epa.gov/region09  (go  to 
Air  Programs).  Those  wishing  to  be  placed  on 
EPA's  mailing  list  for  public  consultative 
process  meeting  announcements  should 
write  or  phone  Julia  Barrow  (see  the 
Addresses  portion  of  this  document). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Oxides  of  nitrogen.  Ozone,  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Dated:  September  25.  1996. 
Felicia  Marcus, 
Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
addmg  paragraphs  {c)(204)(i)(A)(6), 
(c)(204){i)(B)(2),  (c)(204)(i)(C)  through 
(F).  (c)(205)(i)(A).  (c)(213).  and  (c](233) 
through  (238)  to  read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)  *   •   * 

(204) *   *   • 

(i)'   *    • 

(A)*    *   * 

(6)  Slate  control  measures: 
Accelerated  Retirement  of  LDV's 
(Measure  Ml).  Early  Introduction  of  2g/ 
bhp-hr  Heavy  Duty  Diesel  Vehicles 
(Measiu^  M4).  Accelerated  Retirement 
of  Heavy-Duty  Vehicles  (Measure  M7), 
Aerosol  Paints  (Measure  CP3),  and 
California  Department  of  Pesticide 
Regulation  s  Pesticide  Plan,  as 
contained  in  "The  California  State 
Implementation  Plan  for  Ozone,  Volume 
II:  The  Air  Resources  Board's  Mobile 
Source  and  Consumer  Products 


Elements,"  adopted  on  November  15, 
1994.  and  tables  of  local  agency  control 
measures  and  revisions  to  local  Rate-of- 
Progress  plan  elements  as  contained  in 
"The  California  State  Implementation 
Plan  for  Ozone,  Volume  IV:  "Local 
Plans,"  adopted  on  November  15,  1994. 

(B)  *   *   * 

[2]  Control  measures,  emissions 
inventory,  modeling,  and  ozone 
attainment  demonstration,  as  contained 
in  "1994  Air  Quality  Management 
Plan,"  adopted  on  September  9,  1994. 

(C)  San  Diego  Air  Pollution  Control 
District. 

[1]  Emissions  inventory,  15%  Rate-of- 
Progress  plan.  Post- 1996  Rate-of- 
Progress  plan,  modeling,  and  ozone 
attainment  demonstration,  as  contained 
in  "1994  Ozone  Attainment  and  Rate-of- 
Progress  Plans  for  San  Diego  County," 
adopted  on  November  1,  1994. 

(D)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(I)  Control  measures,  emissions 
inventory,  15%  Rate-of-Progress  plan, 
Post-1996  Rate-of-Progress  plan, 
modeling,  and  ozone  attainment 
demonstration,  as  contained  in  "San 
Joaquin  Valley  Attainment  and  Rate-of- 
Progress  Plans,"  adopted  on  November 
14, 1994. 

(E)  Ventura  Coiuity  Air  Pollution 
Control  District. 

(J)  Control  measures,  emissions 
inventory,  15%  Rate-of-Progress  plan, 
Post-1996  Rate-of-Progress  plan, 
modeling,  and  ozone  attainment 
demonstration,  as  contained  in  "1994 
Air  Quality  Management  Plan  for 
Ventura  County,"  adopted  on  November 
8,  1994. 

(F)  Mojave  Desert  Air  Quality 
Management  District. 

[1]  Control  measures,  emissions 
inventory,  modehng,  and  ozone 
attainment  demonstration,  as  contained 
in  "Rate-of-Progress  and  Attainment 
Demonstration  Plans  for  the  Mojave 
Desert,"  adopted  on  October  26,  1994. 

(205)  *    *   * 

(i)  *    *    * 

(A)  Kern  County  Air  Pollution  Control 
District. 

[1]  Emissions  inventory,  modeling, 
and  ozone  attainment  demonstration,  as 
contained  in  "Rate-of-Progress  and 
Attainment  Demonstration  Plans  for  the 
Kern  County  Air  Pollution  Control 
District,"  adopted  on  December  1,  1994. 
***** 

(213)  California  Statewide  Emission 
Inventory  submitted  on  March  30,  1995, 
by  the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  California  Air  Resourses  Board. 

[1]  1990  Base- Year  Emission 
Inventory  for  Ozone  Nonattainment 
Areas  in  California. 


UMI 


Federal  Register  /  Vol.  62,  No.  5  /  Wednesday.  January  8.  1997  /  Rules  and  Regulations         1187 


(/)  Sacramento,  San  Diego,  San 
Joaquin  Valley.  South  Coast,  Southeast 
Desert,  Ventura. 
*        »         *         *        * 

(233)  New  and  amended  plans  for  the 
following  agencies  were  submitted  on 
December  29.  1994,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  South  Coast  Air  Quality 
Management  District. 

(1)15%  Rate-of-Progress  plan  and 
Post-1996  Rate-of-Progress  plan  for  the 
Los  Angeles-Soutli  Coast  Air  Basin 
Area,  as  contained  in  the  "Rate-of- 
Progress  Plan  Revision:  South  Coast  Air 
Basin  &  Antelope  Valley  &  Coachella/ 
San  Jacinto  Planning  Area,"  adopted  on 
December  9.  1994. 

(B)  Sacramento  Metropolitan  Air 
Quality  Management  Disu-ict. 

(1)  Emissions  inventory.  Post-1996 
Rate-of-Progress  plan,  modeling,  and 
ozone  attainment  demonstration,  as 
contained  in  "Sacramento  Area 
.Attainment  and  Rate-of-Progress  Plans," 
adopted  by  Sacramento  Metropolitan 
Air  Quality  Management  District  on 
Etecember  1,  1994,  by  Feather  River  Air 
Quality  Management  District  on 
December  12,  1994;  by  El  Dorado 
County  Air  Pollution  Control  District  on 
December  13,  1994;  by  Yolo- Solano  Air 
Pollution  Control  District  on  December 
14,  1994;  and  by  Placer  County  Air 
Pollution  Control  District  on  December 
20,  1994. 

(234)  The  California  Vehicle 
Inspection  and  Maintenance  Program 
was  submitted  on  January  22.  1996,  by 
the  Governor's  designee. 

(i)  Incorporation  by  reference 

(A)  California  Air  Resources  Board. 

{!)  Motor  Vehicle  Inspection  and 
Maintenance  Program  adopted  on 
January  22,  1996. 

(j)  Health  and  Safety  Code.  Division 
26.  Part  5  §  39032.5;  Chapter  5.  Motor 
Vehicle  Inspection  Program,  Article  1, 
Article  2,  Article  3,  Article  4.  Article  5, 
Article  6,  Article  7.  .Article  8.  Article  9. 

(jj)  Business  and  Professions  Code. 
Chapter  20.3,  Automotive  Repair, 
Article  4,  §  9886,  §  9886.1,  §  9886.2. 
§9886.4. 

(Hi]  Vehicle  Code  §4000.1.  §4000.2, 
§4000.3.  §4000.6. 

[iv]  Title  16.  California  Code  or 
Regulations.  Division  33.  Bureau  of 
Automotive  Repair,  Article  5.5.  Motor 
Vehicle  Inspection  Program.  §3340.1, 
§  3340.5,  §  3340.6,  §  3340.10,  §  3340.15. 
§  3340.16,  §  3340.16.5,  §  3340.16.6. 
§  3340.17,  §  3340.18,  §  3340.22. 
§  3340.22.1,  §  3340.22.2.  §  3340.22.3. 
§  3340.23.  §  3340.24,  §  3340.28, 
§  3340.29,  §  3340.30.  §  3340.31 , 
§  3340.32.  §  3340.32.1.  §  3340.33. 


§  3340.33.1 .  §  3340.35,  §  3340.35, 
§3340.36.  §3.340.41.  §3340.41.3. 
§  3340.41.5.  §  3340.42.  §  3340.42.1.. 
§  3340.50,  §  3340.50.1.  §  3340.50.3, 
§3340.50.4.  §3340.50.5. 

(235)  New  and  amended  plans  for  the 
following  agencies  were  submitted  on 
May  17.  1996,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference 
(A)  California  Air  Resources  Board. 
(2)  Executive  Order  G-96-031,  dated 
May  17,  1996,  State  commitment  to 
participate  in  public  consultative 
process,  submit  a  revised  attairunent 
demonstration  for  the  South  Coast  as 
appropriate  by  December  31,  1997.  and 
submit  control  measures  to  achieve 
emission  reductions  determmed  to  be 
appropriate,  if  anv.  bv  December  31, 
1999 

(236)  New  and  amended  plans  for  the 
following  agencies  were  submitted  on 
lune  13.  1996.  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 
(A)  California  Air  Resoiuces  Board 

(1)  Letter  dated  June  13.  1996,  from 
lames  D,  Boyd  to  David  Howekamp, 
including  "Corrections  to  State  and 
Local  Measures"  (Attachment  A)  and 
"Summary  Emission  Reduction 
Spreadsheets"  (Attachment  C), 

(237)  New  and  amended  plans  for  the 
follov/ing  agencies  were  submitted  on 
July  10,  1996.  by  the  Governor  s 
designee. 

(i)  Incorporation  by  reference. 
(A]  South  Coast  Air  Quahty 
Management  District. 

(2)  Revised  rule  adoption  schedule, 
adopted  on  April  12.  1996, 

(238)  New  and  amended  plans  for  the 
following  agencies  were  submitted  on 
July  12,  1996,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference 

(A)  Ventura  County  Air  Pollution 
Control  District 

(J)  "Revised  Rule  Adoption  and 
Implementation  Schedule"  (Table  4-2) 
and  "Architectural  Coatings"  (Appendix 
E-95,  Tables  E— 43  and  E— 45)  contained 
in  "Ventura  County  1995  Air  Quality 
Management  Plan  Revision,"  adopted 
on  December  19.  1995. 

(B)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(1)  Post-1996  Rate-of-Progress  plan,  as 
contained  in  "San  Joaquin  Vallev 
Revised  Post-1996  Rate-of-Progress 
Plans."  adopted  on  September  20.  1995. 

3.  40  CFR  part  52  is  amended  by 
adding  a  new  section  52.238  to  read  as 
follows: 

§  52.238    Commitment  to  undertake 
rulemaking. 

(a)  The  Administrator  shall  undertake 
rulemaking,  after  the  South  Coast 


mobile  source  public  consultative 
process,  to  promulgate  any  VCX.:  and 
NOx  mobile  source  controls  which  are 
detemnned  to  be  appropriate  for  EPA 
and  needed  for  ozone  attainment  m  the 
Los  Angeles- South  Coast  Air  Basin 
Area. 

4  40  CFR  part  52  is  amended  by 
adding  a  new  section  52.241  to  read  as 
follows 

§  52.241     Interim  approval  of  enhanced 
inspection  and  maintenance  program. 

(a)  Under  section  348((  I  ot  the 
National  Highway  Svstems  Designation 
Act  (Pub.  L  104-59)',  the  California  SIP 
is  approved  as  meeting  the  provisions  of 
section  1821c>(3)  for  applicable  ozone 
areas  and  section  187(a;(6;  for 
applicable  carbon  monoxide  areas  with 
respect  to  the  requirements  for 
enhanced  motor  vehicle  inspection  and 
maintenance  This  approval  expires  on 
August  7.  1998.  or  earlier  if  by  such 
earlier  date  the  State  has  submitted  as 
a  SIP  revision  the  required 
demonstration  that  the  credits  are 
appropriate  and  that  the  program  is 
otherwise  in  compliance  with  the  Clean 
Air  .Act  and  EPA  takes  final  action 
approving  that  revision. 
***** 

[PR  Dtx:  9--144  Filed  1-7-97:  8.45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 

[CA1 14-0025;  FRL-5665-4) 

Approval  and  Promulgation  of 
Implementation  Plans;  Caltfomia; 
Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EP.A  is  approving  a  revision  to 
the  Caiilomia  .State  Implemenldtion 
Plan  (SIP)  for  ozone  for  Santa  Barbara 
County.  Specifically.  EP.A  is  approving 
the  emissions  inventory,  control 
measures,  and  15%  rate-of-progress 
plan  The  California  Aip  Resources 
Board  (CARB)  submitted  this  SIP 
revision  to  EPA  on  November  14    1994. 
EPA  IS  approving  tins  revision  to  the 
CaUfomia  SIP  under  provisions  of  the 
Clean  .Air  .Act  (CAA)  regarding  EP.A 
action  on  SIP  submittals  for 
nonattamment  areas 
EFFECTtVE  DATE:  This  approval  is 
effective  on  Februan*'  7.  1997 

ADDRESSES:  .Materials  relevant  to  this 
rulemaking  are  contained  ;n  Docket  No. 
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A-96-13,  which  is  available  for  viewing 
during  normal  business  hours  at  the 
following  location:  Air  Division. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  addresses 
listed  below: 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  M  Street.  S.W.. 
Washington,  EXi:. 

California  Air  Resources  Board,  2020  L 
Street.  Sacramento,  California. 

In  addition,  copies  of  the  relevant 
local  plan,  the  State  plan  (1994 
Cahfomia  Ozone  SIP),  public 
comments,  and  EPA's  technical  support 
documents  for  this  rulemaking  are 
available  at  the  following  location: 
Santa  Barbara  Air  Pollution  Control 
District,  26  Castihan  Drive  B-23,  Goleta, 
California. 

Electronic  Availability 

TTais  document  and  related  materials 
are  available  at  Region  9s  site  on  the 
World  Wide  Web  at  http:// 
www.epa.gov/region09  (please  look 
under  Air  Programs).  The  Federal 
Register  is  also  available  on  the  Internet 
by  pointing  a  web  browser  at:  http:// 

www.access.gpo  go v/su docs/  or  by 

telnet  to  swais.access.gpo.gov. 

FOfl  FURTHER  INFORMATION  CONTACT:  )ulia 
Barrow,  Chief,  Office  of  Planning.  Air 
Division,  Environmental  Protection 
Agency,  Region  9.  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901,  (415) 
744-1230. 

SUPPLEMENTARY  INFORMATION 

I.  Background. 

A.  Summary 

EPA  is  finalizing  approval  of  the 
emissions  inventorv'.  control  measures, 
and  15%  rate-of-progress  (ROP)  plan  for 
the  Santa  Barbara  County  ozone 
nonattainment  area,  as  included  in  the 
1994  California  Ozone  SIP.'  This  action 
was  proposed  on  March  18,  1996,  as 
part  of  action  on  the  1994  California 
Ozone  SIP  (61  FR  10920-10962).  EPA 
has  separately  finalized  approval  of  all 
elements  proposed  for  approval  in  that 
document,  with  the  exception  of  Santa 
Barbara  plan  elements.  The  reader  is 
referred  to  the  notice  of  proposed 
rulemaking  for  additional  detail  on  the 
SIP  submittal  (including  State  measures 
and  analyses),  as  well  as  a  summar\-  of 
relevant  Clean  Air  Act  requirements  and 


EP.-\  interpretations  of  those 
requirements. 

Santa  Barbara  is  currently  classified 
as  a  moderate  nonattainment  area  for 
ozone  (40  CFR  81.305).  As  a  result,  the 
SIP  must  contain  adequate  control 
measures  and  commitments  to 
demonstrate  attainment  of  the  ozone 
national  ambient  air  quality  standards 
(NAAQS)  by  1996.  in  accordance  with 
sections  181  (a)(1)  and  172(c)(6)  of  the 
CAA. 

The  1994  SIP  employed  an  urban 
airshed  modeling  analysis  to 
demonstrate  that  the  control  strategy 
will  result  in  NAAQS  attainment  by  the 
deadline.  After  the  1994  SIP  had  been 
prepan'd.  exceedances  of  the  ozone 
NAAQS  were  recorded  during  both 
1994  and  1995.  This  precluded  Santa 
Barbara  from  achieving  the  ozone 
standard  by  1996.- 

Section  181(a)(5)  of  the  Act,  however, 
authorizes  EPA  to  grant  a  one-year 
extension  of  the  attainment  date  upon 
request  by  the  State,  if  an  area  has 
complied  with  all  requirements  in  the 
SIP  and  records  no  more  than  one 
exceedance  during  the  attainment  year. 
Based  on  this  provision,  EPA  proposed 
to  approve  Santa  Barbara's  plan  as 
meeting  the  attainment  demonstration 
requirements  of  section  182(b)(1)(A)  of 
the  Act.  assuming  that  the  area 
experienced  no  more  than  one 
exceedance  during  the  1996  ozone 
season. 

Aher  the  proposed  approval  of  the 
Santa  Barbara  plan  was  issued  in  March 
1996,  several  locations  in  Santa  Barbara 
recorded  exceedances  of  the  ozone 
standard.  These  e.xceedances  now 
disqualify  the  area  from  receiving  a  one- 
year  attainment  deadline  extension. 
Therefore,  there  is  no  longer  a  basis  for 
EPA's  proposed  approval  of  the 
attainment  demonstration  and  the 
supporting  modeling  analysis.  For  this 
reason.  CARB  has  withdrawn  the 
attainment  demonstration  portion  of  the 
SIP^ 


'  The  Federal  ozone  nonattainment  area  is  the 
"Santa  Barbara-Santa  .Maria-lx>mpoc  Area.  '  which 
Lompnses  the  entire  County  of  Santa  Barbara  (see 
40CFR81.305) 


2  Attainment  of  the  ozone  NAAQS  is  achieved 
when  the  number  of  exceedances  at  each 
monitoring  site  within  the  area,  averaged  over  the 
past  3  calendar  years,  is  less  than  or  equal  to  1   .An 
exceedance  is  a  daily  maximum  hourly  average 
ozone  concentration  that  is  greater  than  the  0.12 
ppm  standard.  (40  CFR  50,  App  H) 

'November  6.  1996  letter  from  Michael  P.  Kenny. 
Executive  Officer.  CARB.  to  Felicia  Marcus. 
Regional  Administrator,  EPA,  withdrawing  the 
Santa  Barbara  ozone  attainment  demonstration.  The 
letter  also  encloses  an  October  18,  1996  Ittter  from 
Douglas  W,  Allard  (SBCAPCDl  to  Michael  P  Kenny, 
requesting  withdrawal  of  the  attainment 
demonstration.  Allard's  letter  notes  that,  on  October 
17,  1996.  "the  Air  Pollution  Control  Board  directed 
me  to  request  that  the  Air  Resourres  Bfjard 
withdraw  the  attainment  demonstration  element 
from  the  1994  Clean  Air  Plan  (Cw\P),  a  component 
of  the  State  Implementation  Plan," 


Because  the  State  has  withdrawn  this 
SIP  element,  EPA  is  not  responding  in 
this  document  to  extensive 
Environmental  Defense  Center 
comments  on  EPA's  proposed  approval 
of  Santa  Barbara's  modeling  and 
attainment  demonstration.  EPA 
encourages  the  State  and  local  agencies 
to  address  those  comments,  to  the  extent 
that  they  remain  relevant,  in  the 
preparation  of  attainment 
demonstrations  in  the  future. 

B.  SIP  Submittals 

On  November  15,  1994,  CARB 
adopted  and  submitted  a  revision  to  the 
"State  of  California  Implementation 
Plan  for  Achieving  and  Maintaining  the 
National  Ambient  Air  Quality 
Standards"  (ozone  SIP).  The  revision 
consists  of:  (a)  The  State's 
comprehensive  ozone  plan,  including 
the  State's  own  measures  and  the  State's 
summaries  of,  and  revisions  to,  the  local 
plans;  (b)  the  State's  previously  adopted 
regulations  for  consumer  products  and 
reformulated  gasoline  and  diesel  fuels; 
and  (c)  local  plans  addressing  the  ozone 
attainment  demonstration  and  ROP 
requirements.  EPA  has  previously 
finalized  approval  of  all  of  the  State's 
measures  and  most  of  the  elements  of 
the  local  plans,  with  the  exception  of 
the  plan  for  Santa  Barbara. 

EPA  is  today  approving  elements  from 
the  following  ozone  SIP  submittals: 

1.  "1994  Clean  Air  Plan  for  Santa 
Barbara  County,"  adopted  by  the  Board 
of  the  Santa  Barbara  County  Air 
Pollution  Control  District  on  November 
2,  1994.  The  November  14,  1994. 
submittal  letter  for  this  plan  is  from 
James  Boyd,  Executive  Officer  of  CARB, 
to  EPA  Regional  Administrator  Felicia 
Marcus. 

2.  On  March  30,  1995,  CARB 
submitted  revised  1990  base  year 
emission  inventories  for  each  of  the 
California  ozone  nonattainment  areas. 
EPA  is  approving  in  this  document  the 
Santa  Barbara  portion  of  the  State's 
submittal. 

C.  EPA  Completeness  Findings 

On  April  18,  1995  the  EPA  issued  a 
finding  of  completeness,  pursuant  to  40 
CFR  Part  51,  Appendix  V,  for  the  Santa 
Barbara  plan  portion  of  the  November 
1994  and  March  1995  submittals  with 
regard  to:  (1)  15%  ROP  requirement  of 
section  182(b)(1)(A);  and  (2)  1990  base 
vear  inventory  requirements  of  section 
i82(a)(l).^ 


'EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and.  pursuant  tn 
section  1 10(k)(l  KA)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (.56  FR  422161. 


UMI 
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n.  Review  of  the  SIP  Submittal, 
Response  to  Comments  on  Specific  SIP 
Issues,  and  EPA  Final  Action 

A.  Emissions  Inventory 

The  Environmental  Defense  Center 
(EDC)  provided  two  comments  on  the 
emissions  inventory.  First,  EDC  stated 
that  significant  amounts  of  emissions 
from  variances  and  violations, 
construction  activities,  and  small  source 
exemptions  are  excluded  from  the 
inventory.  Second,  EDC  stated  that  the 
1996  inventory  misstates  emissions  by 
not  removing  from  the  inventory  those 
emissions  associated  with  the  shutdown 
of  the  Battles  Gas  plant  in  July  1995, 
thus  allowing  banking  of  these 
emissions. 

The  emission  inventories  for  Santa 
Barbara  were  developed  in  accordance 
with  EPA  guidance,  using  the  most 
accurate  data  available. '  The  SIP's  base 
year  and  projected  inventories  include 
the  District's  best  estimations  of 
emissions  from  construction  activities 
and.  to  the  extent  data  are  available, 
emissions  from  unpermitted  sources. 
The  1990  baseline  inventories  and  the 
projected  inventories  also  address 
variances  and  violations  through  use  of 
control  factors  that  reflect  general 
estimations  of  rule  effectiveness. 

The  Battles  Gas  Plant  was  not  shut 
down  but  under  permit  and  in  operation 
when  the  Clean  Air  Plan  was  adopted. 
EPA's  emissions  inventory  guidelines 
and  15%  rate-of-progress  guidelines  do 
not  require  that  projected  inventories 
eliminate  emissions  from  sources  that 
may  be  shut  down  in  the  future.'' 

EPA  is  finalizing  approval  of  the 
Santa  Barbara  emission  inventories  as 
meeting  the  requirements  of  section 
182(aKl)oftheAct. 

B.  Control  Measures 

EDC  objected  to  the  SBCAPCD's 
wholesale  deletion  of  1982  control 
measures,  including  measures  which 
required  development  of  rules 
incorporating  the  relative  ozone 
formation  potential  of  various 
emissions. 

In  general,  the  1994  SIP  does  not 
delete  the  1982  SIP  measures  but  rather 
updates  them.  EPA  does  not  believe  that 
the  CAA  requires  the  District  to  retain 


'  See  the  list  of  SIP  inventory  guidance 
document.^  in  the  .supplement  to  EPA's  General 
Pniamble  for  the  Implementation  of  Title  1  of  the 
Clean  Air  Act  .Amendments  of  1990.  issued  on 
April  28,  1992  (57  FR  1807l'-18071|. 

''Indeed,  Rate-of-Progress  projected  inventories 
generally  should  be  based  on  allowable  levels.  See 
EPA',";  Emission  Inventory  Requirements  for  Ozone 
Stale  Implementation  Plans  (EPA-450/4-91-010), 
March  1991,  pp.  36-7.  'until  permits  are 
surrendered,  sources  should  be  a.ssumed  to  be  in 
operation. 


its  prior  commitments  to  develop 
reactivity-based  rules,  which  are  neither 
specifically  mandated  bv  th"  CAA  nor 
associated  with  particulai  emission 
reductions  or  ambient  air  quality 
benefits  in  the  1982  SIP. 

EDC  stated  that  the  inadequacy  of  the 
SIP  control  measures  is  apparent,  given 
Santa  Barbara's  violations  of  the  ozone 
NAAQS.  EPA  interprets  the  comment  as 
meaning  that  EDC  does  not  believe  that 
the  control  measures  achieve  sufficient 
emission  reductions  to  attain  the  ozone 
NAAQS  by  1996.  The  Agency  is  not 
addressing  this  issue  because,  as  noted 
above,  the  State  has  withdrawn  the 
attainment  demonstration  portion  of  the 
Santa  Barbara  plan.  EPA  is.  however, 
approving  the  individual  control 
measures  in  the  SIP  (1994  Clean  Air 
Plan.  Tables  4-2  and  5-1)  under  the 
provisions  of  CAA  sections  110(k)(3) 
and  301(a),  because  they  strengthen  the 
SIP. 

Table  5-1  of  Santa  Barbara's  plan 
describes  the  area's  transportation 
control  measures  (TCMs),  which 
supersede  the  TCM  list  in  the 
previously  approved  1982  SIP.  On  Mav 
1,  1995.  EPA  took  direct  final  action  to' 
approve  TCM-5.  and  to  delete  the 
Goleta  Transit  Center  from  the  1982  SIP 
(60  FR  21045).  The  1994  Clean  Air  Plan 
shows  that  all  of  the  1982  TCMs  have 
either  been  fully  implemented  or 
replaced  by  1994  TCMs. 

All  non-transportation  related  control 
measures  identified  in  the  Santa  Barbara 
Clean  Air  Plan  have  been  fully  adopted 
in  regulatory  form.  If  any  of  these 
regulations,  which  are  assumed  in  the 
baseline  of  the  Clean  Air  Plan,  are 
relaxed  or  in  practice  achieve  few-er 
emission  reductions  than  relied  upon  in 
the  SIP,  the  District  must  submit 
replacement  rules  on  an  expeditious 
schedule. 

Under  sections  110(k)(3)  and  301(a)  of 
the  Clean  Air  Act,  EPA  takes  final  action 
to  approve  the  SIP  control  measures, 
including  contingency  measure  T-21, 
because  these  measures  strengthen  the 
SIP. 

C.  HOP  Provisions 

EPA  is  finalizing  approval  of  the  ROP 
plan  as  meeting  the  15%  ROP 
requirements  of  section  182(b)(1)  of  the 
Act.  The  ROP  ROG  targets,  projected 
ROG  emissions,  and  creditable  ROG 
reductions  are  shown  below  in  ihe  table 
labeled  "Santa  Barbara  ROP  Forecasts 
and  Targets."  Creditable  emission 
reductions  from  fully  adopted 
regulations  reduce  emissions  below  the 
ROP  target  level  for  1996. 


Santa  Barbara  ROP  Forecasts 
AND  Targets 

(In  tons  of  ROG  per  summer  day;  excludes 
OCS  emissions) 


1990  Base  Year  Inventory  57 

1996  Projections  (Adopted  Measures)  41 

1996  ROP  Target    42 


III.  Summary  of  EPA  Actions 

EPA  approves  the  following  elements 
of  the  1994  Cahfomia  Ozone  SIP  for 
Santa  Barbara,  as  meeting  applicable 
CA.\  requirements. 

(1)  Emission  Inventories  for  Santa 
Barbara  under  section  182(a)(1)  of  the 
CA.^. 

(2)  15%  ROP  Plan  for  Santa  Barbara 
under  section  182fb)(l). 

(3)  Santa  Barbara's  control  measures, 
including  contingency  measure  T-21, 
under  sections  no(k)(3)  and  301(a)  of 
the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  anv  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulaton,  requirements. 

IV.  Regulatory  Process 

A.  Executive  Order  12886 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  bv  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  Januarv  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  |uly  10. 
1995  memorandum  from  Mar\'  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  e.xempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

B  Regulator}'  Flexibility  Act 

Under  the  Regulator)-  Flexibilit\  .'\i.i. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulator)'  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  Small  entities  include  small 
business,  small  not-for-profit  enterprises 
and  government  entities  with 
jurisdiction  over  populations  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the 
Clean  Air  Act.  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  alread\ 
imposing.  Therefore,  because  the 
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ISS 


Federal  SIP  approval  does  not  impose 
any  new  requirements,  it  does  nut  have 
a  significant  impact  on  any  smai! 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal/state  relationship 
under  the  Act.  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action 
The  Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
Union  Electric  Co  v.  L'.S.E.P.A..  427 
U.S.  246,  256-66  (S.Ct   1976],  42  U.S.C. 
7410(a)(2), 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetarv  impart  statement  to 
accompany  any  proposed  or  final  nile 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SI 00 
million  or  more.  L.'nder  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
IS  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
ma^  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  m 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector  This  Federal  action 
approves  pre-existing  requirements 


under  State  or  local  law,  and  imposes 
no  new  Federal  requirements, 
'.ccofdiiigly,  no  additional  costs  fn 
State,  local,  or  iribai  governments,  or  (o 
the  private  sector,  result  from  this 
action. 

D  Submission  to  Congress  and  the 
General  Acrounting  Office 

Under  section  801(a)(1)(A)  of  the 
.administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
tod^n  s  Federal  Register.  This  rule  is 
not  a  "major  rule  '  as  defined  by  section 
804(2)  of  the  APA  as  amended." 

E  Petitions  for  judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Apoeals  for  the 
appropnale  circuit  by  March  10.  1997. 
Filing  a  petition  for  reconsideration  bv 
the  .\dminis(rator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  df  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  ludicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  fSee  section 
307(b)(2l.t 

List  of  Subjects  m  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  m.onoxide, 
Hydrocarbons.  Incorporation  by 


reference.  Intergovernmental  relations. 
Oxides  of  nitrogen.  Ozone.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Dated;  November  7,  1996. 
Felicia  Marcus, 

Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (cj(211)(i)(A)(i).  and 
(c)(213)(i)(A)(J)(i]  to  read  as  follows; 

§  52.220    Identification  of  plan. 

***** 

(c)  *  *  * 
(211)  *  *  * 

(i)  *  *  * 

(A)  *  *  * 

(2)  Emissions  inventory.  15%  Rate-of- 
Progress  plan,  and  control  measures,  as 
contained  in  "1994  Clean  Air  Plan  for 
Santa  Barbara  County,"  adopted  on 
November  2.  1994. 
***** 

(213)  *  *  • 

(i)  *  '  * 

(A)  *  *  * 

(J)*-* 

(/)  Santa  Barbara. 


[FRDoc.  97-145  Filedl- 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  91, 119, 121,  and  135 

RIN2120-AG11 

[Docket  No.  28577;  Amendment  Nos.  91- 
254. 119-3, 121-263, 135-67  Special  Federal 
Aviation  Regulation  (SFAR)  No.  78] 

Special  Flight  Rules  in  the  Vicinity  of 
the  Rocky  Mountain  National  Park 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  a 
temporarv'  Special  Federal  Aviation 
Regulation  fSFAR)  at  Rocky  Mountain 
National  Park  (RMNP)  to  preserve  the 
natural  enjoyment  of  visitors  to  RMNP 
by  preventing  any  potential  adverse 
noise  impact  from  aircraft- based 
sightseeing  overflights.  This  action 
temporarily  bans  commercial  air  tour 
operations  over  RMNP  while  the  FAA 
develops  a  broader  rule  that  will  apply 
to  RMNP  as  well  as  other  units  of  the 
National  Park  system.  The  final  rule  will 
expire  as  soon  as  a  general  rule  on  such 
overflights  is  adopted. 

EFFECTIVE  DATE:  February  7.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neil  Saunders.  Airspace  and  Rules 
Division.  ATA-400.  Air  Traffic  Airspace 
Management,  Federal  .^viation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591; 
Telephone:  202-267-8783.  For  the  Final 
Environmental  .\ssessm9nt  and  Fmdmg 
of  No  Significant  Impact,  contact  Mr. 
WiUiam  J.  Marx,  Manager, 
Environmental  Programs  Division. 
ATA-300,  Office  of  Air  Traffic  Airspace 
Management,  Federal  .Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
Telephone:  (202)  267-3075. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  the  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  .Admmistration.  Office 
of  Rulemaking,  ,ARM-1 .  800 
Independence  Avenue.  SW. 
Washington,  DC  20591,  or  by  calling 
202-267-9677.  Communications  must 
identify  the  amendment  number  of  this 
final  rule. 

Background 

The  designation  of  an  area  as  a 
National  Park  is  one  of  the  highest 
recognition  given  to  any  area  in  the 
country  for  its  natural  beauty  and  the 
importance  of  its  protection.  In  view  of 


the  significance  of  this  designation. 
Congress  requires  that  National  Parks  by 
managed  consistently  with  the  "high 
public  value  and  integrity  of  the 
National  Park  System  and  [such 
management]  shall  not  be  exercised  in 
derogation  of  the  values  and  purposes 
for  which  these  areas  have  been 
established  to  conserve  the  scenery  and 
the  nature  and  the  historic  objects  and 
the  wildlife  therein,  and  to  leave  them 
unimpaired  for  future  generations." 
Organic  Act.  16  U.S.C.  §  la-1;  16  U.S.C. 
273-273d.  273f.  The  National  Park 
Service  ("NPS")  and  the  Federal 
Aviation  Administration  ("FAA") 
recognize  that  noise  from  aircraft  may 
interfere  with  the  natural  park 
experience  for  visitors  on  the  ground 
and  with  efforts  to  preserve  these  and 
other  park  values. 

On  December  22,  1993. the 
Department  of  the  Interior  and  the 
Department  of  Transportation  joined  to 
form  an  interagency  working  group 
("IWG")  with  the  objective  of  protecting 
National  Parks  from  the  adverse  effects 
due  to  excessive  aircraft  noise.  The 
IWG's  tasks  included  reviewing  the 
environmental  and  safety  concerns 
caused  by  park  overflights,  and  working 
towards  resolution  of  impacts  on 
specific  parks. 

The  FAA's  role  in  the  IWG  is  to 
ensure  the  maintenance  of  aviation 
safety  and  provide  for  the  safe  and 
efficient  use  of  airspace,  while  working 
with  the  Department  of  the  Interior  to 
achieve  its  role  in  the  IWG  to  protect 
public  land  resources  in  the  national 
park  system,  preserve  environmental 
values  for  those  areas,  and  provide  for 
the  public  enjoyment  of  those  areas. 

On  April  22.'l996.  President  Chnton 
issued  a  memorandum  for  Heads  of 
Executive  Departments  and  Agencies,  in 
which  he  announced  his  Earth  Day 
initiative.  Parks  for  Tomorrow.  Included 
in  that  initiative  was  the  directive  to  the 
Secretary  of  Transportation,  in 
consultation  with  other  appropriate 
officials,  to  consider  a  rulemaking  to 
address  the  potential  adverse  impact  on 
Rocky  Mountain  National  Park  and  its 
visitors  of  overflights  bv  sightseeing 
aircraft.  The  President's  announcement 
also  directed  that  the  value  of  natural 
quiet  and  the  natural  experience  of  the 
park  be  factors  in  any  rulemaking 
action,  along  with  protection  of  public 
health  and  safety. 

FAA  Statutory  Authority 

The  FAA  has  broad  authority  and 
responsibihty  to  regulate  the  operation 
of  aircraft  and  the  use  of  the  navigable 
airspace  and  to  establish  safety 
standards  for  and  regulate  the 
certification  of  airmen,  aircraft,  and  air 


carriers.  49  U.S.C.  40104.  et  seq.,  49 
U.S.C.  40103(b).  Subtitle  VII  of  Title  49 
U.S.C.  provides  guidance  to  the 
Administrator  in  carrying  out  this 
responsibility.  However,  the  FAA's 
authority  is  not  limited  to  regulation  for 
aviation  safety  and  efficiency. 

The  FAA  has  authority  to  manage  the 
navigable  airspace  to  protect  persons 
and  property  on  the  ground.  "The 
Administrator  is  authorized  to 
"prescribe  air  traffic  regulations  on  the 
flight  of  aircraft  (including  regulations 
on  safe  altitudes)  for  *   *   *.  (B) 
protecting  individuals  and  property  on 
the  ground"  49  USC  40103^)(2).  In 
addition,  under  49  USC  Section 
44715(a)  the  Administrator  of  the  FAA. 
in  consultation  with  the  Environmental 
Protection  Agency,  is  directed  to  issue 
such  regulations  as  the  FA.\  may  find 
necessary  to  control  and  abate  aircraft 
noise  and  sonic  boom  to  "relieve  and 
protect  the  public  health  and  welfare." 

The  FA.'A  construes  these  provisions, 
taken  together,  to  authorize  the  adoption 
of  this  regulation,  which  is  intended  to 
minimize  the  limit  the  adverse  effects  of 
aircraft  noise  to  protect  visitor 
enjoyment  of  RMNP.  The  FAA  finds 
that  the  regulation  of  the  navigable 
airspace,  as  authorized  under  49  U.S.C. 
40103(b)(2).  is  necessary,  on  a 
temporary,  limited  basis,  as  discussed 
below,  to  control  and  abate  aircraft 
noise  at  RMNP  under  49  U.S.C.  44715. 
Current  policies  support  the  exercise  of 
F.AA  authority  to  protect  the  RMNP  in 
these  unique  circumstances,  at  least  as 
an  interim  step  while  the  FAA  proceeds 
to  complete  a  rulemaking  that  will 
address  the  larger  issue  of  protecting 
national  parks.  See  generally.  Section 
101  of  the  National  Environmental 
PoHcy  Act  of  1969.  as  amended  42 
U.S.C.  4321  and  Executive  Order  11514, 
as  amended  by  Executive  Order  11991. 

Rocky  Mountain  National  Park 

RMNP  receives  approximately  three 
million  visitors  a  year,  making  it  the 
sixth  most  visited  national  park  in  the 
United  States,  despite  its  relatively 
small  size  (for  a  major  Western  national 
park]  of  265,727  acres.  RMNP  is  located 
approximately  40  miles  outside  the  city 
limits  of  Denver,  Colorado,  and 
approximately  50  miles  from  the  Denver 
International  Airport.  The  topography  of 
the  park  is  characterized  by  steep 
mountains,  narrow  valleys,  and  high 
elevations  (8,000  to  14,250  ft).  Seventy 
percent  of  park  terrain  is  above  10,000 
feet.  In  fact,  excluding  Hawaii  and 
Alaska.  RMNP  has  the  highest 
percentage  of  mountainous  elevations 
above  10,000  feet,  compared  to  any 
other  national  park. 
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RMNP  presents  pilots  with  a 
challenging  flying  environment.  It  has 
high  winds,  often  in  excess  of  100  mph. 
The  Park's  high  altitudes  diminish 
engine  performance  and  propeller 
efficiency,  making  it  more  difficult  for 
an  aircraft  to  perform  in  high  winds. 
The  rugged  terrain  limits 
maneuverability,  and  the  rapidly 
changing  weather  can  unexpectedly 
envelop  an  aircraft.  Perhaps  in  part  for 
these  reasons,  the  use  of  the  airspace 
over  RMNP  for  commercial  air  tour 
operations  has  so  far  not  been  extensive. 
Unlike  many  other  national  parks,  there 
are  currently  no  air  tour  operators 
overflying  the  park  or  operating  in  the 
surrounding  airspace.  However,  other 
aviation  users  do  operate  in  the  airspace 
above  RMNP.  Due  to  the  Park's 
proximity  to  the  Denver  International 
Airport,  aircraft  operating  to  or  from  the 
airport  overfly  RMNP.  Arrival  and 
departure  routes  above  the  Park  are 
necessary  to  ensure  the  safe  and 
efficient  handling  of  air  traffic  into  the 
airport.  Traffic  into  the  airport  operates 
at  minimum  altitudes  of  19,000  feet 
above  mean  sea  level  (MSL)  for  jets  and 
16,000  feet  above  MSL  for  turboprop 
aircraft.  Non-commercial  general 
aviation  aircraft  also  overfly  the  Park. 
While  these  non-commercial  aircraft 
have  not  themselves  created  any  noise 
problem,  their  presence  establishes  the 
feasibility  of  relatively  low-level 
overflights  within  the  park  of  operators 
of  commercial  sightseeing  tours  with 
comparable  equipment. 

The  Paik  provides  for  automobile 
access  within  its  boundaries  from  which 
there  are  numerous  opportunities  for 
viewing  the  park'5  vistas.  Park  officials 
estimate  that  54  percent  of  the  park  can 
be  seen  from  points  along  the  149  miles 
of  roads. 

Ninety-two  percent  of  the  park  is 
proposed  for  inclusion  in  the  National 
Wilderness  Preservation  System  and  is 
required  by  law  to  be  managed  by  the 
National  Park  Service  as  a  de  facto 
wilderness  until  action  is  taken  by 
Congress.  This  means  that,  among  other 
things,  most  motorized  vehicles  must  be 
contained  within  the  existing  roadway 
system,  and  future  development  is 
limited. 

The  Governor  of  Colorado,  members 
of  the  Colorado  Congressional 
delegation,  and  other  officials  have 
requested  the  Department  of 
Transportation  to  place  a  preemptive 
ban  on  commercial  air  tour  operations  at 
RMNP.  Even  though  there  are  no 
commercial  air  tour  operations  at  the 
Park  currently,  some  operators  have 
expressed  an  interest  in  starting 
commercial  air  tours  to  officials  of  Estes 
Park.  Colorado  and  to  the  NPS.  The 


government  officials  who  have 
requested  regulatory  action  are 
concerned  that  an  influx  of  commercial 
air  tour  operations  at  RMNP  would 
undermine  the  enjoyment  of  the  Park  by 
visitors  on  the  ground. 

The  FAA  wishes  to  be  responsive  to 
concerns  about  the  effects  of  overflights 
on  the  national  park  system.  Although 
the  FAA  is  still  developing  nationwide 
standards  for  overflights  of  national 
parks,  a  relatively  unusual  set  of 
circiunstances  has  occurred  at  RMNP. 
Judging  from  the  requests  received  by 
the  FAA,  there  is  broad  support  to 
protect  the  park  environment  by  a  ban 
on  overflights  among  local  leaders,  even 
in  the  absence  of  current  commercial  air 
tour  overflights.  In  addition,  the  FAA 
acknowledges  the  value  in  being  able  to 
take  the  initiative  now,  before  any 
commercial  overflights  occur.  At  this 
point,  there  has  been  no  environmental 
loss  from  commercial  air  tour 
overflights,  and  a  temporary  ban  on 
such  flights  will  cause  no  economic  loss 
to  any  inciunbent  operator. 

This  temporary  Special  Federal 
Aviation  Regulation  will  expire  as  soon 
as  a  general  rule  on  overflights  over  the 
national  park  system  is  adopted.  The 
FAA  and  DOI  will  be  collecting 
quantitative  data  in  conjunction  with 
the  development  of  this  broader  rule 
that  will  apply  to  all  units  of  the 
National  Park  System. 

Within  24  months  of  the  effective  date 
of  this  temporary  ban,  the  FAA,  in 
conjunction  with  the  NPS.  will 
complete  a  review  of  this  temporary'  ban 
on  commercial  air  tour  operations  over 
RMNP  and  publish  its  findings  in  the 
Federal  Register.  The  FAA  will 
determine  whether  the  ban  continues  to 
be  necessary  to  meet  the  objectives  of 
the  FAA  and  NPS.  This  review  will 
consider  any  data  collected  during  the 
development  of  the  broader  rule,  as  well 
as  any  other  additional  data  that  could 
be  relevant  to  the  temporary  ban.  The 
FAA  also  will  consider  any  new  issues 
relevant  to  RMNP  that  may  have  arisen, 
the  effect  of  the  temporary  ban  on  the 
benefits  of  the  park  experience, 
including  natural  quiet,  and  any 
unanticipated  burden  the  ban  may  have 
imposed  on  the  air  tour  industry. 

Discussion  of  Comments 

A.  Introduction 

On  May  15,  1996  (61  FR  24582),  the 
FAA  published  an  NPRM  proposing 
several  alternative  methods  of 
preserving  the  natural  park  experience 
of  Rocky  Mountain  National  Park  by 
imposing  restrictions  on  commercial 
aircraft-based  sightseeing  overflights. 
Commenters  were  invited  to  address 


three  alternatives:  (1)  A  total  ban;  (2) 
limits  on  operations,  and  (3)  a  volimtary 
agreement.  As  of  September  1.  1996.  the 
FAA  received  4,527  comments  from 
individuals,  air  tour  operators  from 
other  geographic  locations, 
environmental  and  civic  organizations, 
state  and  local  governments,  and  groups 
representing  the  interests  of  various 
segments  of  aviation.  The  overwhelming 
majority  of  these  commenters  favor 
Alternative  One,  a  ban  on  overflights  of 
RMNP.  while  a  minority  of  commenters. 
virtually  all  representing  aviation 
interests  (e.g..  National  Air  Transport 
Association  (NATA),  Airline  Owners 
and  Pilots  Association  (AOPA),  and 
Helicopter  Association  International 
(HAI))  state  opposition  to  any  regulation 
of  overflights  at  RMNP.  Specifically, 
4,479  or  98.94  percent  of  the 
commenters  favor  Alternative  One;  14 
or  .30  percent  favor  Alternative  Two; 
and  7  or  .15  percent  favor  Alternative 
Three.  Opposition  to  the  NPRM  and  to 
any  regulation  of  RMNP  overflights  is 
expressed  by  27  or  .60  percent  of  the 
commenters. 

The  vast  majority  of  the  comments 
that  opposed  sightseeing  overflights  are 
from  private  citizens  who  appear  to 
have  been  informed  about  the  NPRM  by 
newsletters  Eind  other  publications 
distributed  by  organizations  such  as  the 
National  Parks  and  Conservation 
Association  (NPCA).  In  addition,  the 
public  was  informed  of  this  proposed 
action  through  public  involvement 
activities  at  Rockv  Mountain  National 
Park. 

A  summan.'  of  the  views  presented  by 
the  commenters  follows.  First,  the 
general  issues  raised  by  the  commenters 
are  discussed.  Second,  the  three 
alternatives  included  in  the  NPRM  are 
explained  and  commenters'  arguments 
supporting  and  opposing  each 
alternative  are  summarized. 

B.  General  Issues  Raised  by  Commenters 

1.  FAA  Authority  and  Procedural  Rules 

Helicopter  Association  Intemational 
(HAI)  (comment  4357)  states  that  this 
NPRM  does  not  cite  a  statutory  basis  for 
the  proposed  action,  but  if  the  basis  is 
49  U.S.C.  44715,  the  FAA  failed  to 
consult  the  Environmental  Protection 
Agency  (EPA).  HAI  also  states  that  the 
NPRM  exceeds  the  mandate  of  Congress 
as  stated  in  Public  Law  100-91  to 
"provide  for  the  substantial  restoration 
of  the  natural  quiet  and  experience  of 
the  park  and  protection  of  public  health 
and  safety  from  adverse  effects 
associated  with  aircraft  overflight  in  the 
Grand  Canyon  National  Park."  The 
primary  concern  of  HAI  is  that  there  is 
no  Congressional  mandate  to  restore  the 
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natural  quiet  in  the  RMNP. 
Additionally,  HAI  claims  that  the  NPRM 
is  not  in  compliance  with  the 
.administrative  Procedure  Act,  in  that 
the  NPRM  is  not  informative  enough  to 
allow  a  concerned  party  the  opportunity 
to  comment  appropriately,  is  not 
promulgated  on  the  basis  of  safety,  but 
on  the  unsubstantiated  and  subjective 
environmental  impacts  of  future 
overflights,  and  is  not  in  compliance 
with  the  FAA's  own  procedural 
requirements  in  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR  §  11. 65. 
HAI  also  cites  the  lack  of  an 
Environmental  Impact  Statement  (EIS). 

National  Air  Transport  A.ssociation 
(NATA)  (comment  4229)  states  that  this 
NTRM  allows  federal  land  management 
agencies  like  the  NPS  to  "effectively 
usurp  FAA  jurisdiction  over  air  traffic 
and  airspace  itself  which  is  contrarv  to 
the  Federal  Aviation  Act  of  1958  that" 
*   *   *  specifically  chargefd]  the  FAA 
with  assuring  safety  and  fostering  the 
development  of  air  commerce."  NATA 
and  HAI  state  that  this  NPRM  represents 
an  undue  threat  to  the  public  right  of 
transit  through  the  navigable  airspace  of 
the  U.S.  as  provided  for  In  Section  104 
of  the  Federal  Aviation  Act.  For  the 
FAA  to  propose  such  a  rulemaking 
would  be  to  remove  its  authority  to 
promote  air  commerce  and  safety, 
which  would  be  "an  incomprehensible 
dereliction  of  responsibility."  in 
NATA's  opinion. 

The  United  States  Air  Tour 
Association  (USATA)  (comment  4563) 
states  that  the  FAA  fails  to  cite  the 
statutory  authority  for  the  rulemaking, 
which  it  suggests  is  a  tacit  indication 
that  the  FAA  does  not  have  the  requisite 
statutory  authority  to  enact  the  rules  put 
forth  in  the  NPRM. 

The  Colorado  Pilots  Association,  Inc. 
(comment  4429)  states  that  the  proposed 
ban  would  act  as  an  unreasonable 
interference  with  interstate  and 
intrastate  commerce. 

The  National  Association  of  State 
Aviation  Officials  (NASAO)  (comment 
4433)  points  out  in  a  resolution  issued 
at  its  Washington  conference  on  March 
10.  1996,  that  the  proposed  rule  would 
give  the  NPS  authority  to  direct  the  FAA 
in  the  use  of  the  national  airspace, 
which  would  be  interfering  with  the 
FAA's  mandate  under  Federal  law. 

Southwest  Safaris  (comment  4583) 
comments  that  the  FAA  does  not  have 
the  regulatory  power,  as  determined  bv 
Congress,  to  regulate  that  which  does 
not  exist.  This  commenter  adds  that  the 
FAA  was  mandated  by  Congress  to 
foster  and  promote  the  growth  of 
commercial  aviation,  not  to  "regulate  it 
out  of  existence  ■  and  that  if  the  NPRM 
is  implemented,  commercial  aviation 


would  be  discouraged  instead  of 
constnictively  regulated  on  behalf  of  the 
general  public's  interests. 

The  Northern  California  Airspace 
Users  Worker  Group  (NCAUWG) 
(comment  4424).  claims  that  the  NPRM 
is  inconsistent  with  the  NPS  Organic 
Act.  unduly  discriminatoiT  against 
aviation,  and  would  establish  an 
undesirable  precedent  that  could  be 
used  in  other  areas  to  affect  negatively 
the  safe  and  efficient  use  of  airspace. 
This  commenter  states  that  the  NPS  was 
created  by  Congress  to  "promote  and 
regulate  the  use  of  Federal  areas  known 
as  national  parks  *   *    *  |so  as  to] 
conserve  the  scenery  and  the  natural 
and  historic  objects  and  the  wildlife 
therein  and  to  provide  for  the  enjoyment 
of  the  same  in  such  a  manner  and  by 
such  means  as  will  leave  them 
unimpaired  for  the  enjoyment  of  future 
generations"  (16  U.S.C.  1).  This 
commenter  contends  that  regulating 
overflights  over  the  RMNP  does  nothing 
to  maintain  the  objectives  listed  above. 

In  contrasts,  the  Sierra  Club/Grand 
Canyon  Chapter  (comment  2035)  and 
the  Citizens  for  Aircraft  Noise 
Abatement/Sedona  (CANA/S)  (comment 
4227)  contend  that  natural  quiet  has 
been  identified  by  the  Park  Service  as  a 
resource,  citing  the  National  Park 
Service  Organic  Act.  as  amended  by  the 
Redwoods  Act  of  1978.  that  defines 
resource  preservation  as  the  primary 
goal  of  the  national  parks.  In  addition, 
these  commenters  cite  the  Wilderness 
Act  of  1964,  which  was  enacted  to 
protect  the  'primeval  character"  of 
designated  lands  and  to  provide 
"outstanding  opportunities  for 
solitude." 

The  Utah  Air  Travel  Commission 
(comment  1113)  oppose  the  NPRM 
because  it  questions  the  thoroughness 
and  completeness  of  the  scientific  basis 
of  the  NPS's  Report  to  Congress,  in 
which  aircraft  noise  alone  v      singled 
out  as  obtrusive,  making  this     ;port  both 
incomplete  and  biased.  Thi       immenter 
believes  a  new  study  is  required, 
complete  with  the  identification  of  all 
obtrusive  noise  source,  before  further 
regulation  of  park  airspace  is  enacted.  In 
addition,  this  operations  of  national 
parks  may  violate  the  Americans  with 
Disabilities  Act.  This  commenter  is  also 
concerned  with  the  unconditional 
restriction  imposed  on  aircraft  due  to 
noise,  and  asks  if  silent  engines  of  the 
future  will  still  be  restricted. 

The  Utah  Air  Travel  Commission  also 
cites  the  conclusion  of  a  study,  Tour 
Passenger  Survey  Results,  that  the  NPS 
considered  biased  because  it  was  a 
survey  of  air  tour  passengers.  The 
Commission  believes  that  while  the 
study  may  be  incomplete,  it  does  not 


recommend  the  elimination  of  park 
overnights;  rather,  it  identifies  the  major 
value  of  overflights.  This,  in  the 
commenter's  opinion,  indicates  that  no 
further  regulation  of  overflights  is 
warranted  or  needed. 

2.  Lack  of  Safety  Justification  of  Any 
Rulemaking 

The  HAI  (comment  4357)  opposed  the 
NPRM  because  there  are  no  studies 
stating  that  the  proposed  rules  will 
promote  aviation  safety  or  protect  the 
environment  and  there  has  been  no 
research  conducted  stating  that  health 
issues  will  be  advanced. 

The  Montana  Department  of 
Transportation  (comment  4349)  asserts 
that  aircraft  overfiights  do  not  damage 
scenery,  natural  and  historical  objects  or 
wildlife  in  the  parks.  Therefore,  this 
commenter  opposes  this  xNPRM  as  it 
believes  that  "all  categories  of  aviation 
are  already  by  the  use  of  navigable 
airspace  for  all  respective  flight 
activities  at  this  time." 

The  Colorado  Pilots  Association,  Inc. 
(comment  4429)  states  that  the  proposed 
ban  is  unnecessary  because  aerial  tours 
do  not  operate  over  RMNP  for  obvious 
reasons:  the  high  altitudes  of  the  park; 
aircraft  loading  factors;  and  the 
attendant  operating  costs  associated 
with  running  successful  aerial  tour 
operations.  Thus,  "it  is  inappropriate  to 
restrict  an  activity  that  is  unlikely  to 
ever  occur." 

Geo-Seis  (comment  4350),  a  part  135 
certificate  holder  and  provider  of  certain 
air  tour  operations  in  various  parts  of 
the  U.S.,  oppose  the  NPRM,  contending 
that  "while  no  specific  plans  currently 
exist,  [it]  is  an  operato  •  that  is 
contemplating  operations  in  the 
RMNP,"  especially  given  the  close 
proximity  of  it ;  offices  to  the  Park  and 
the  type  of  helicopters  this  company 
operates.  This  commenter  asserts  that 
since  it  operates  high  altitude 
helicopters  with  an  excellent  safety 
record,  it  requests  the  FAA  to  reconsider 
prohibiting  helicopter  operations  in  the 
RMNP  in  the  future. 

3.  National  Standards/General  Aviation 

National  Business  Aircraft 
Association,  Inc.  (NBAA)  (comment 
1843),  the  Grand  Canyon  Air  Tour 
Council  (comment  2006).  NATA 
(comment  4229),  Aircraft  Owners  and 
Pilots  Association  (AOPA)  (comment 
4356),  and  the  NCAUWG  (comment 
4424)  ere  concerned  about  the  potential 
for  this  proposed  rule  becoming  the 
model  for  national  overflight  standards 
affecting  all  national  parks.  While  the 
NBAA  (comment  1843)  has  no  vested 
interest  in  commercial  sightseeing 
operators,  it  takes  issue  with  a 
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requirement  to  detour  around  the 
airspace  of  national  parks  while 
engaging  in  normal  operations.  NBAA  is 
opposed  to  regulation  prohibiting 
overflights  by  persons  other  than  those 
engaged  in  for-hire  sightseeing  ser\  ice 
because  "there  is  no  substantial 
evidence  of  significant  noise  impact  on 
park  area  from  normal  (non-sightseeing) 
overflights  by  general  aviation  aircraft." 
Each  of  these  commenters  are  wary  of 
the  implications  of  the  NPRM  based  on 
the  Grand  Canyon  National  Park  Rule, 
that  is  their  opinion,  are  inherently 
discriminatory  towards  general  aviation. 
AOPA  (comment  4356)  contends  that 
due  to  the  Grand  Canyon  National  Park 
Rule,  general  aviation  is  required  to  fly 
higher  altitudes  than  air  tour  operators, 
even  though  it  constitutes  very  little 
transient  traffic,  as  opposed  to  the 
thousands  of  overflights  conducted  by 
air  tour  operators.  A  similar  point  is 
made  by  NASAO  (comiment  4433). 
Several  of  the  commenters  point  out 
that  general  aviation  does  not  disturb 
the  natural  quiet  of  RMNP,  and  the 
current  voluntary  overflight  altitude  of 
2,000  feet  is  one  result  of  voluntarv' 
cooperation. 

Tne  Grand  Canyon  Air  Tour  Council 
(comment  2006)  comments  that  the 
RMNP  proposal  is  not  .separable  from 
the  FAA's  and  the  Department  of  the 
Interior's  project  to  develop  national 
standards  that  will  attempt  tc  regulate 
all  air  traffic  over  all  national  parks  and 
other  possible  federal  land,  and  states 
that  the  broader  issue  "needs  to  be 
brought  mto  the  public  domain  for 
proper  viewing."  The  council 
recommends  a  voluntary  agreement 
until  the  debate  on  national  standards 
for  park  overflights  is  available  for 
national  scrutiny. 

AOPA  (comment  4356)  opposes  any 
altitude  restrictions  for  general  aviation 
over  RMNP  It  asserts  that  general 
aviation  does  not  disturb  the  natural 
quiet  of  the  RMNP,  and  the  current 
voluntary  overflight  altitude  of  2,000 
feet  has  served  well  to  negate  the 
potential  impact  of  general  aviation 
overflights. 

4.  Economic  Considerations 

Since  there  are  no  operators  currently 
performing  sightseeing  air  tour 
operations  over  RMNP.  the  FAA  in  the 
NPRM  determined  that  the  expected 
impact  of  this  regulatory  action  is 
negligible  and  that  this  proposed 
amendment  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Since 
operators  may  be  considering  starting 
these  types  of  operations  over  the  park 
in  the  future,  the  FAA  asked  for 
comment  on  whether  any  person 


intends  to  institute  commercial 
sightseeing  operations  at  RMNP. 

HAI  (comment  4357)  disagrees  with 
the  rationale  that  there  was  no  need  to 
conduct  a  regulatory  impact  analysis 
because  "there  are  no  operators 
currently  performing  sightseeing  air  tour 
operators  over  RMNP,  therefore  the 
regulatory'  impact  is  negligible."  HAI 
states  that  it  is  incumbent  upon  the  FAA 
that  an  analysis  of  the  future  impact  of 
this  rule  be  conducted. 

The  Grand  Canyon  Air  Tour  Council 
(comment  2006)  claims  that  the  cost 
issue  is  not  fullv  considered  by  the 
FAA  This  commenter  asserts  that  if  the 
FAA  can  use  a  potential  noise  issue  to 
justify  its  proposal  it  can  use  potential 
air  tour  operation  in  determining  what 
is  and  what  is  not  a  cost  on  society.  It 
recommends  that  the  F.AA:  (1)  Assess 
the  monetary  value  of  the  RMNP's 
worth  to  society;  (2)  examine  the 
potential  revenue  that  could  be 
appropriately  generated  through  present 
and  future  business  development 
(including  air  tours),  and  (3)  develop  a 
financial  mode  that  would  attempt  to 
ascertain  cost  to  society  versus  other 
values,  e.g.,  the  opportunity  to  see  the 
seventy  percent  of  the  RMNP  terrain 
that  is'above  10,000  feet. 

The  Grand  Canyon  Air  Tour  Council 
further  asserts  that  it  is  verv'  difficult  to 
comprehend  how  the  FA>^  concluded  in 
the  Regulatory  Evaluation  section  that 
"this  rule  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  would  not  constitute  a 
barrier  to  international  trade."  The 
council  states  that  the  majority  of  air 
tour  operators  fall  within  the  federal 
definition  of  a  small  business  and  that 
the  majority  of  revenue  produced  by  air 
tour  operators  are  from  foreign  visitors. 

5.  Quiet  Aircraft 

McDonnell  Douglas  Helicopter 
Systems  (MDHS)  (comment  4552)  states 
that  the  use  of  quiet  aircraft  technology 
would  be  more  effeciive  in  reducing 
noise  than  would  flight  restrictions  or 
the  imposition  of  a  ban.  This  commenter 
cites  Congressional  testimony  and 
reports  by  the  NPS  and  FAA/National 
Aeronautics  and  Space  Admini.stration 
(NASA)  on  the  use  of  quiet  aircraft 
technology  and  how  it  can  be  used  as  a 
noise  reduction  methodology.  For 
example,  in  a  1994  report  to  Congress, 
the  NTS  recommended  the  use  of  quiet 
aircraft  technology  as  a  means  to  reduce 
the  noise  effect  on  National  Parks. 

C  Proposed  Alternatives, 

The  NPRM  outlined  three  alternative 
methods  of  presening  the  natural 
enjoyment  at  RMNP  and  requested 
specific  comments  on  how  such 


agreements    ould  be  handled. 
Alternative  One  would  ban  commercial 
aviation  sightseeing  tours  in  the  vicinity 
of  RMNP.  Alternative  Two  would  allow 
commercial  sightseeing  tours,  but  would 
restrict  the  r  >erations  to  routes  thai 
would  be  rt;>tricted  to  minimum 
altitudes  and  would  follow  the  existing 
road  system,  among  other  rtstrictions. 
Variations  of  this  alternative  were 
presented  in  the  .N'PRM.  Alternative 
Three  woul    call  for  voluntarv 
agreements  between  air  tour  operators 
and  the  NP' . 

Since  there  were  no  air  tour  operators 
conducting  overfiights  at  the  time  the 
.NPRM  was  proposed,  the  three 
proposed  al*  rnatives  were  an  attempt 
to  pro\  ide  a  lair  repre-^enta'ion  of  the 
possible  ways  to  mitigate  the  predicted 
effect  of  aircraft  noise  generated  by 
future  air  tour  operators  Using  the 
alteniatives.  which  included 
suggestions  ranging  from  the 
maintenance  of  the  status  quo  through 
the  use  of  voluntary  agreements  and 
restrictions  on  time,  season,  and 
altitudes,  to  a  complete  bar.  on  all  future 
air  tour  operations,  the  FA.^  made  an 
informed  decision.  After  considering  the 
public  polic\  favorinjj  the  preservation 
of  the  natural  enjoyment  of  our  National 
Parks,  the  strong  demand  troni  Colorado 
residents  to  brm  commercial  air  tour 
overflights,  th^-  special  situation  and 
unique  features  of  RMNP.  and  the 
numerous  comments  and  alternatives, 
the  FAA  CO    Juded  that  a  ban  on 
commercial  air  tour  operaticnis  over 
RMNP  will  ultimately  inure  to  the 
benefit  of  all.  In  effect,  the  ban  will 
operate  to  preserve  the  status  quo. 
because  there  are  currently  no 
commercial  air  tour  operations  at 
RMNP  The  ban  clearly  protects  the 
enjoyment  of  the  park  while  avoiding 
the  imposition  of  restrictions  that  would 
result  m  a  less  than  meaningful 
opportunity  for  commercial  air  tours  to 
operate  over  RMNP. 

1  .Alternative  One — Ban  Sightseeing 
Tours 

a.  Support.  The  majority  of 
commenters  (99  percent)  support  a  ban 
on  commercial  aviation  sightseeing 
tours.  Most  of  these  commenters  are 
individuals  who  live  near  the  park  and/ 
or  have  visited  the  park.  Organizations 
that  support  a  ban  include.  CAN.A/S. 
Sierra  Club,  NTCA,  Wilderness  Land 
Trust,  League  of  Women  \'oters.  Town 
of  Estes  Park,  Estes  Valley  Improvement 
.Association,  Inc.,  Larimer  County  Board 
of  County  Commissioners.  The 
Wilderness  Societv.  and  other  local 
governmentp'  and  non-governmental 
organizations.  Reasons  that  commenters 
give  for  supporting  the  ban  include: 
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(i)  Preserve  the  Natural  Enjoyment  of 
the  Park.  Commenters  stress  that  the 
total  ban  would  preserve  the  natural 
enjoyment  and  tranquillity  of  the  park, 
which  is  what  visitors  value  most  in 
their  national  park  experience.  Some 
commenters  cite  statistics  e.g.,  96 
percent  of  park  visitors  value 
tranquillity,  and  81  percent  of  park 
visitors  are  directly  opposed  to  tour 
overflights.  Some  commenters  point  out 
that  most  of  the  park's  visitors  come 
from  urban  areas  and  are  seeking  the 
peace  and  quiet  offered  by  the  park. 
Others  point  out  that  the  original 
purpose  of  national  parks  and 
wilderness  areas  was  to  provide  this 
natural  tranquillity  and  that  overflights 
would  destroy  this  objective. 

Commenters  assert  that  the  allowance 
of  overflights  at  other  national  parks 
(e.g..  Grand  Canyon  National  Park)  has 
resulted  in  unacceptable  noise  levels 
which  spoil  the  experience  of  park 
visitors.  For  example,  commenter  #2698 
says  that  commen:ial  sightseeing  tours 
in  Sedona,  Arizona's  Red  Rock  and 
Canyon  regions  continually  violate  FAA 
regulations  which  limit  flight  altitudes. 
Roy  Romer,  the  Governor  of  Colorado 
(comment  2156),  supports  Alternative 
One.  He  cites  the  counties,  chambers  of 
commerce,  and  hundreds  of  area 
citizens  who  have  shown  their 
unanimous  support  for  a  ban  on 
helicopter  tour  overflights  and  who 
believe  that  helicopter  tours  of  the  park 
would  be  inconsistent  with  the  long- 
term  economic  development  goals  and 
quality  of  life  in  their  communities. 
Similarly,  CANA/S  (comment  4227) 
references  two  memos.  One  from 
Department  of  Agriculture,  Secretar\' 
Dan  Glickman,  to  Department  of 
Transportation.  Secretary  Federico  Pena 
(dated  July  31,  1996);  and  the  other  from 
the  Forest  Service  Chief  Jack  Ward 
Thomas  to  Secretary-  Glickman  (dated 
April  11,  1996):  "We  believe  that 
commercial  helicopter  flights  over 
wildernesses  are  inconsistent  with  the 
values  for  which  these  areas  were 
established  by  Congress.' 

Estes  Valley  Improvement  Association 
(comment  155)  claims  that  tour 
operations  would  shatter  the  silences  in 
theRMNP  "bowl  of  a  valley.  "  It  is  this 
commenters  belief  that  because  the  air 
is  thin  in  this  area,  larger  and  stronger 
helicopter  engines  would  be  necessary. 
This  would  result  in  unendurable  noise 
in  the  valley,  thereby  negatively 
impacting  the  ground  tourism  as  well  as 
the  quality  of  life  for  the  residents  of  the 
area. 

The  NfPCA  (comment  3634)  states 
that,  unlike  commert:ial  passenger  jets 
and  general  aviation  operations, 
commercial  air  tour  operations  are 


characterized  by  frequent,  low-altitude 
flying  to  maximize  contact  with  scenic 
points  of  interest.  From  the  perspective 
ot  NPCA's  members,  this  impacts  on  the 
park  visitor's  experience  and  the 
preservation  of  natural  quiet. 

(ii)  Safety.  Estes  Valley  Improvement 
Association  (comment  155)  cites  the 
danger  that  tour  operators  would  put 
themselves  in  by  flying  in  an  area 
•  known  for  e.xtreme  variations  in 
weather,  as  sudden  storms  are  common 
in  the  Great  Divide  and  have  been 
known  to  destroy  airplanes.  This,  in 
turn,  is  a  great  source  of  danger  for 
helicopters,  people  on  the  ground,  and 
rescue  operations. 

Another  commenter  (comment  1335), 
based  on  his  experience  as  a  park  ranger 
at  the  RMNP.  states  that  bursts  of  wind 
would  prove  difficult  for  piston-engine 
aircraft  to  maintain  altitude,  air  speed, 
and  control  when  operating  in  the 
■"rarefied  air  of  these  altitudes"  of  the 
RMNP.  Also,  he  comments  that  the 
terrain  of  the  park  is  more  vertical  than 
horizontal  and  is  not  safe  for  the 
operation  of  any  ain;raft  and  that  a 
further  danger  would  be  for  rescue 
personnel  and  victims  of  an  incident. 
He  cites  the  specific  example  of  a  recent 
airplane  accident  on  Mount  Epsilon, 
where  the  plane  exploded  from  impact 
on  the  mountainside:  when  the  airplane 
and  pilot  were  found,  there  was  no  safe 
way  to  retrieve  the  pilot's  body  due  to 
the  potential  of  avalanches  caused  by 
the  perilous  plane  position  on  the  snow 
cornices  on  top  of  the  cliff. 

One  commenter  asserts  that 
Alternative  One  would  ensure  the  safety 
of  park  visitors  (passengers  on 
overflights  and  visitors  on  the  ground) 
by  preventing  flying  in  a  potentially 
unsafe  mountainous  area  with  vary'ing 
elevations  and  unpredictable  weather 
conditions  (e.g..  quick-forming 
thunderstorms,  strong  mountain  wave 
winds  and  accompanying  turbulence). 
One  commenter  (comment  540)  also 
asserts  that  the  crash  of  any  aircraft 
could  likely  ignite  a  catastrophic  forest 
fire. 

(iii)  Wildlife.  From  an  ecological 
standpoint,  commenters  295  and  1335 
assert  that  increased  air  traffic  can  affect 
animals  in  many  negative  ways: 
adversely  affecting  breeding  behaviors 
of  birds  and  mammals,  interrupting 
nesting  habits,  and  causing  stress  to 
certain  species.  Animals  indigenous  to 
these  areas  are  apt  to  respond  to  this 
noise  stress  by  either  migrating  from  the 
area  or  simply  dying  off,  unable  to 
handle  the  stress  to  their  natural  habitat. 
In  addition,  there  may  be  an  increased 
danger  from  rock  falls  and  avalanches. 
To  this  commenter,  the  most  important 
issue  is  that  the  RMNP  should  serve  as 


a  tranquil  refuge  to  the  wildlife.  Posing 
a  similar  ecological  concern,  a  park 
ranger  (comment  1335)  mentions  the 
greater  pollution  problem  when  dealing 
with  airplane  crashes,  scattering  fuel 
loads  and  airplane  parts  throughout  the 
fragile  tundra  ecosystems,  which  require 
years  to  recover  from  such  accidents. 

A  complete  ban  would  prevent 
potential  negative  impacts  on  wildlife. 
Some  commenters  state  that  RMNP  is 
one  of  the  last  refuges  for  many  species, 
and  that  overflights  would  devalue  their 
natural  habitat  and  safety.  This,  in  turn, 
would  impact  visitors'  experience  of  the 
park  because  many  of  them  value 
wildlife  sightings.  It  would  also  be 
consistent  with  the  national  policy  of 
providing  protection  for  national  park 
lands. 

(iv)  Access  for  Disabled.  To  counter 
the  claim  that  prohibiting  the  flight  of 
helicopters  would  disadvantage  the 
elderly  or  disabled  from  enjoying  the 
park,  the  Estes  Park  Accommodations 
Association  (comment  257)  states  that 
there  are  areas  for  cars  to  travel  as  well 
as  tour  vans  to  accommodate  them.  The 
Wilderness  Land  Trust  (comment  2027) 
similarly  assert  that  there  are 
opportunities  to  partake  of  the  scenic 
vistas,  making  aviation  sightseeing 
unnecessary. 

Visitors  who  cannot  or  choose  not  to 
see  the  park  on  foot  can  already  get  a 
good  view  of  the  park  and  look  down  on 
the  mountains  by  driving  on  one  of  the 
park's  several  roads  (e.g.,  Trail  Ridge 
Road)  or  by  using  the  handicap 
accessible  trails.  Thus,  overflights  are 
unnecessary. 

(v)  Cost.  CANA/S  (comment  4227) 
states  that  the  benefit  (natural  quiet  for 
the  vast  majority  of  visitors  and 
residents  who  value  this  resource)  of 
Alternative  One  justifies  its  costs  (a 
disappointed  prospective  air  tour 
operator  of  some  unknowm  time  in  the 
future).  The  same  analysis  applies  to  the 
option  of  maintaining  the  status  quo 
(avoiding  any  additional  expenses  now), 
which  according  to  this  commenter  does 
not  "justify  its  costs  (uncertainty  about 
the  advent  of  RMNP  air  tours,  as  well  as 
the  failure  of  FAA  to  address  problems 
in  their  early  or  pre-existent  stages,  not 
to  mention  even  higher  expenses  to 
solve  problems  retroactively.)"  The 
benefits  of  Alternatives  Two  and  Three 
(economic  transactions  between  the  few 
and  the  fewer)  do  not  justify  their  costs 
(shattered  natural  quiet  for  most 
individuals,  and  enormous 
governmental  expenses  for  dealing  with 
the  problems). 

(vi)  Other.  The  Wilderness  Society 
(comment  4457)  states  that,  as  has 
occurred  at  other  national  parks, 
correction  of  overflight  problems  will  be 
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virtually  impossible  once  commercial 
flights  have  become  established.  Thus, 
FAA  action  is  necessary  to  preclude  the 
establishment  of  commercial  air  tour 
operations  within  RMNP  and  provide 
the  highest  degree  of  protection  for  the 
park's  resources  and  visitors. 

The  Sierra  Club,  Grand  Canyon 
Chapter  (comment  2035)  strongly 
supports  Alternative  One  and  adds  the 
following  recommendations:  the  rule 
should  be  implemented  p)ennanently; 
four  bordering  Congressionally 
designated  wilderness  areas  should  also 
be  covered  under  this  no-air-tour-flight 
rule,  specifically,  Comanche  Peak, 
Indian  Peak,  Neota,  and  the 
Neversummer  Wildernesses;  general 
aviation  should  be  subjected  to  the  same 
rule  as  air  tour  operators,  except  that 
low  altitude  flights  may  be  required  for 
emergency  purposes  like  search  and 
rescue,  fire- fighting,  etc.:  and  the  rule 
should  apply  to  airspace  adjacent  to  the 
protected  areas  as  well. 

b.  Oppose,  (i)  Air  Transportation — 
Least  Damaging.  Commenters  such  as 
the  HAI  (comment  4357)  and  Geo-Seis 
(comment  4350)  claim  that  helicopters 
and  other  air  tours  are  the  most 
environmentally  sound  means  to  enjoy 
RMNP  because,  unlike  those  visitors  on 
foot,  the  air  tour  visitors  do  not  trample 
vegetation,  disturb  artifacts  or  leave 
behind  any  refuse.  In  addition,  air  tours 
do  not  require  roads  or  other 
infrastructure  development.  More 
importantly,  they  provide  a  service  to 
the  handicapped  and  elderly,  who 
would  not  otherwise  be  able  to  visit  the 
park.  Finally,  these  tours  may  fulfill  the 
need  to  provide  rescue  and  emergency 
airhft. 

NATA  (comment  4229)  and  HAI 
(comment  4357)  state  that  these 
proposals  are  discriminatory  in  nature 
as  no  other  modes  of  access  to  the  Park 
have  been  proposed  to  be  limited. 
NATA  states  that  ground  traffic  "extol  a 
much  more  tangible  price  on  the  natural 
beauty  of  the  Park"  while  air  tours 
"leave  no  residual  effects  within  the 
Park  that  affect  the  enjoyment  of  the 
Park  by  persons  on  the  ground." 

(ii)  Temporary  Ban  While  Studying. 
NATA  (conunent  4229)  notes  that  the 
idea  behind  the  prohibition  of  all  flights 
is  to  allow  the  FAA  and  NPS  the 
opportunity  to  "study  the  situation  and 
to  develop  a  plan  for  controlling  these 
overflights  to  minimize  or  eliminate 
their  effect  on  park  visitors  on  the 
ground."  This  commenter  thinks  that 
this  alternative  is  counter-intuitive  to 
this  stated  objective,  as  no  data  would 
be  able  to  be  collected  if  no  flights  were 
permitted  to  take  place  in  the  RMNP.  In 
order  to  accurately  determine  the  effect 
of  air  tours  within  the  Park,  air  tours 


must  be  allowed  within  the  Park,  as 
extrapolating  or  estimating  the  data 
from  other  sources  would  be  inaccurate 
due  to  the  unique  characteristics  of  all 
parks.  In  conclusion,  NATA  believes 
that  the  fact  no  sightseeing  operators 
provide  service  to  the  Park  is  irrelevant 
and  future  opportunities  to  provide 
access  to  the  Park  are  eliminated 
unfairly. 

(iii)  Air  Tour  Operators  comparable  to 
General  Aviation  Aircraft.  The  USATA 
(comment  4563)  points  out  that, 
according  to  the  NPRM,  commercial 
aircraft  currently  overfly  the  park  on  a 
daily  basis  at  19,000  and  16,000  feet 
above  mean  sea  level  (MSL).  USATA 
says  that  these  altitudes  are  less  than 
2.000  feet  above  the  highest  peaks  and 
also  adds  that,  since  seventy  percent  of 
the  park  terrain  at  RMNP  is  10.000  feet 
MSL,  most  of  the  general  aviation 
aircraft  currently  flying  through  RMNP 
are  following  routes  where  the  Park's 
peaks  rise  above  these  aircraft,  USATA 
states  that  with  numerous  aircraft 
moving  in,  around  and  above  RMNP. 
NPS  officials,  in  discussions  with  the 
FAA,  have  found  that  these  aircraft  have 
not  caused  any  serious  noise  problem. 
USATA  believes  that  air  tour  aircraft  are 
akin  to  general  aviation  aircraft  and 
commercial  overflights,  and  if  used 
properly,  would  present  negligible 
effects. 

(iv)  Other.  Temsco  Helicopters 
(comment  4575),  an  operator  that 
conducts  air  tours  in  Alaska,  says  that 
prohibiting  air  tours  would  be 
discriminatory  to  air  tour  operators. 
This  commenter  also  says  that 
alternative  one  would  create 
interpretation  problems.  For  example, 
"are  flights  that  are  point  to  point  but 
fly  through  RMNP  air  tours?  Is  a  photo 
flight  an  air  tour?" 

2.  Alternative  Two — Permit  Sightseeing 
tours  with  Limitations 

a.  Support.  Geo-Seis  (comment  4350) 
would  support  some  time-spec-ific 
restrictions  under  this  option  and 
suggests  that  the  times  be  modified  to 
parallel  optimum  flight  conditions, 
which  are  primarily  earlier  in  the 
mornings  to  mid-afternoon. 

b.  Oppose,  (i)  Enforcement.  The  Estes 
Valley  improvement  Association 
(comment  155)  claims  that  limiting 
operations  is  completely  un.satisfacton*' 
primarily  becau.se  of  the  inability  of  any 
agency  to  monitor  this  regulation.  This 
commenter  and  others  believe  that  the 
proposed  requirement  of  flying  2.000 
feet  above  ground-level  is  not  practical 
or  enforceable  since  the  ground-level 
varies  so  drastically  from  7,500  to 
14,255  feet. 


CANA/S  (comment  4227)  claims  that 
the  FAA's  2,000-foot  above-ground-level 
guideline  for  flights  over  noise-s«nsitive 
areas  is  routinely  ignored  by  air  tour 
operators.  In  addition.  HAI's  flight 
guidelines  are  also  often  ignored. 

An  individual  commenter  (comment 
325)  says  that  a  2,000  ft.  above  ground 
level  restriction  is  meaningless  because 
"lojver  much  of  the  park's  terrain  hikers 
could  throw  rocks  down  on  the 
occupants  of  a  plane  complying  with 
the  restriction."  Also,  seasonal 
restrictions  are  meaningless  because  the 
park  IS  used  year-round  by  skiers  and 
others. 

(ii)  Noise  Issue.  Estes  Valley 
Improvement  Association  (comment 
155)  states  that  since  noise  from  aircraft 
reverberates  al'  over  the  valley,  this 
option  to  keep  fiying  only  over  roads 
would  not  solve  the  reduction  in  noise 
issue,  as  this  area  is  where  the  highest 
percentage  of  residents,  visitors  and 
lower  groups  of  animals  would  be 
affected. 

Similarly.  CANA/S  (comment  4227) 
adds,  noise  from  aircraft  flying  at  2,100 
feet  above  ground  is,  for  all  intents  and 
purposes,  indistinguishable  from  that  at 
2.000  feet.  Therefore,  this  alternative 
and  the  voluntary  agreement  fail  to 
address  many  aspects  of  the  natural 
quiet  equation.  This  commenter  adds, 
according  to  NPS's  1992  Aircraft 
Overflight  Study  Effect  of  Aircraft 
Altitude  upon  Sound  Levels  at  the 
Ground,  any  doubling  of  flight  altitude 
(say  from  2^000  feet  to  4.000  feet) 
would,  based  on  divergence  alone, 
result  in  only  a  12  decibel  rt^duction 
(NPS.  page  3).  This  commenter  contends 
that  this  may  be  helpful  in  the  instance 
of  already  quiet  aircraft,  but  loud 
aircraft  would  still  shatter  the  quiet. 

The  Wilderness  Society  (comment 
4457)  states  that  the  restrictions  of 
Alternative  Two  would  not  eliminate 
the  degradation  of  visitors'  experiences. 
Routing  fiights  over  road  corridors 
would  mean  that  more  visitors  would  be 
affected  by  the  noise,  and  routing  flights 
over  backcountr\'  areas  would  affect  the 
highest  quality  wilderness  and  wildhfe 
habitat.  In  addition,  restrictions  on 
elevation  above  ground  ie\el  would  not 
eliminate  the  noise  problem,  and  would 
result  in  as  a  de  facto  ban  nt  those 
altitudes  wher  noise  levels  were 
reduced  to  an  Hcceptable  level  because 
the  distance  from  the  ground  to  the 
aircraft  would  be  too  great  to  afford  a 
decent  view.  Finall\.  it  would  also  be 
extremely  difficult  to  enforce  an  altitude 
restriction. 

(iii)  Lack  of  Data.  Taking  a  different 
approach  to  this  alternative.  .\AT.\ 
(comnienl  4229)  f.ierceives  that  the 
variants  presented  by  this  allernative 
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offer  nothing  more  than  varying  forms  of 
restrictions.  This  commenter  assumes 
that  the  basis  foi  this  action  is  to 
enhance  the  environment  of  the  Park  by 
visitors  on  the  ground  by  limiting  air 
tour  operations  during  these  periods. 
However,  NATA  asserts,  no  quantifiable 
data  exists  as  to  how  limiting  air  access 
to  the  Park  will  enhance  the  experience 
of  visitors  on  the  ground.  According  to 
a  survey  of  Park  users  conducted  by  the 
MPS,  about  90  pen:ent  of  the  visitors  to 
the  Park  stated  that  their  enjoyment  of 
the  Park  would  be  affected  bv  helicopter 
noise.  This  commenter  states  that  using 
this  data  to  limit  all  overflight 
operations  is  ludicrous,  and  "the  FAA 
cannot  apply  theoretical  data  to  a 
nonexifiting  situation." 

HAI  (comment  4357)  believes  that  this 
NPRM  does  not  provide  sufficient 
information  for  meaningful  comment. 
For  instance,  no  mformation  on  what 
routes  are  considered  in  Alternative 
Two  was  included  and  there  are  no 
maps  or  charts  provided  for  an  analysis 
of  proposed  routes.  This  lack  of 
information  makes  it  impossible  to 
comment  in  detail. 

(iv)  Other.  NPCA  (comment  3634) 
states  that,  in  a  park  environment  that 
is  totally  free  of  commercial  air  tour 
activity,  placing  limitations  on 
operations  would  invite  the 
establishment  of  such  activity.  NPCA 
adds  that  any  limit,  less  restrictive  than 
a  total  and  permanent  ban,  would  result 
in  the  derogation  of  park  values  rather 
than  any  improvement  of  current 
conditions. 

Temsco  Helicopters  (comment  4575), 
which  supports  alternative  three,  states 
that  time  and  seasonal  restrictions  of 
alternative  two  would  make  any  kind  of 
air  tour  operation  unworkable.  For 
example,  seasonal  restrictions  would 
make  operations  ec;onomica!lv 
unfeasible  and  would  close  the  park  to 
one  type  or  class  of  visitor  for  a  portion 
of  the  year. 

USATA  (comment  4563)  disapproves 
of  imposing  limits  on  the  routes  used  by 
air  tour  aircraft  and  points  out  that  the 
ahility  of  these  aircraft  to  operate  away 
from  populated  areas  is  a  positive  factor. 
USATA  states  that  air  tours  would  cause 
the  least  amount  of  environmental 
damage  to  wilderness  areas  and  would 
therefore  be  supporting  the  mission  o( 
the  Wilderness  Act  to  preserve  the 
"primeval  character  and  influence"  of 
these  areas. 

USATA  goes  on  to  point  out  its 
difficulties  with  Variants  A.  B.  and  C. 
USATA  says  that  the  2.000  feet  AGL 
limitation  of  Variant  A  would  be  in 
effect  a  "one-size-fits-all"  approach 
would  could  exacerbate  the  presence  of 
sound  from  aircraft  this  was  the  case  in 


Haleakala  National  Park  which  was 
required  to  meet  a  1,500  foot  AGL 
minimum  by  SFAR  71.  USATA  also 
states  that  the  time  limitations  of 
Variant  B  would  be  unreasonable 
because  it  would  be  impossible  to 
present  many  of  the  wonders  of  the  park 
in  the  absence  of  flight.  Finally,  USATA 
says  that  the  seasonal  limitations  of 
Variant  C  would  threaten  the  viability  of 
air  tour  operations  seeking  to  operate  in 
RMNP  because  many  of  these 
companies  would  need  to  operate  year 
round  in  order  to  stay  in  business. 

3.  Alternative  3 — Voluntary  Agreement 

a.  Support.  The  Grand  Canyon  Air 
Tour  Council  (comment  2006)  contends 
that  this  is  the  only  viable  option.  This 
commenter  believes  that  a  voluntary' 
agreement  is  necessary,  because  such  an 
agreement  provides  a  solution  "where 
no  authority  exists  for  effecting 
regulator)'  options  (as  in  the  case  of  this 
RMNP  NPRM)."  This  commenter 
provides  reasons  why  the  other  two 
alternatives  are  not  acceptable:  the 
disregard  to  the  interests  of  the  elderly 
and  handicapped  to  have  air  tour 
availability  in  the  RMNP,  the  lack  of  an 
Environmental  Impact  Statement  prior 
to  the  implementation  of  the  proposed 
SFAR.  and  the  fact  that  this  proposal  is 
based  on  a  request  by  Colorado'*; 
Governor,  the  Congressional  delegation, 
and  other  officials  from  Colorado 
specifically,  none  of  whom  arc  the 
owners  of  this  national  park  and  do  not 
represent  a  federal  statuton,  authority 
nor  a  legislative  mandate,  therefore,  in 
this  commenter's  opinion,  it  "would 
appear  incumbent  upon  the  FAA  to 
decide  to  proceed  only  with  Alternative 
Three  and  request  the  involvement  of 
potential  tour  operators  in  the 
establishment  of  a  voluntary  agreement 
to  prohibit  or  limit  operations." 

Temsco  Helicopters  (comment  4575) 
points  out  that  there  are  good  examples 
of  existing  voluntary  agreements  that  are 
working  well.  For  example,  in  Alaska, 
where  this  commenter  operates,  the  best 
routes  and  altitudes  have  been  refined 
over  the  years  and  have  resulted  in  the 
least  impact  and  very  few  complaints. 
This  commenter  states  that  an  SFAR 
would  not  allow  for  the  kind  of 
refinements  and  positive  results  that 
such  agreements  have  fostered. 

Geo-Seis  (comment  4350).  an  air  four 
operator,  believes  that  given  the 
personal  preferences  of  paying 
customers  on  these  flights  and 
limitations  on  flights  due  to  adverse 
weather  conditions,  voluntary  and 
satisfactory  operating  agreements  could 
easily  be  established  with  most 
operators. 


AOPA  (comment  4356)  believes 
"cooperation  between  general  aviation 
pilots  and  the  NPS  has  always  beei.  a 
cornerstone  of  aviation's  efforts  to 
preserve  the  park  experience  of  ground 
visitors.  The  current  voluntary 
overflight  altitude  of  2,000  feet  is  one 
result  of  this  cooperation." 

USATA  (comment  4563)  supports  the 
use  of  voluntary  agreements  and  says 
that  its  organization  would  work  with 
the  FAA.  NPS,  and  others  in  drafting  a 
letter  of  agreement.  The  agreement 
should  address  these  issues:  (1)  areas 
that  would  be  covered,  (2)  possible 
restrictions  and  identities  of  the 
participants,  (3)  discussion  on  how  an 
agreement  would  be  implemented  in  the 
necessary  time  frame.  (4)  how  an 
altitude  restriction  would  be  enforced, 
(5)  suggested  penalties  for  violations, 
and  (6)  the  circumstances  under  which 
an  agreement  could  be  terminated. 

b.  Oppose.  Many  commenters  say  that 
voluntary  compliance  is  unrealistic 
because  operators  would  not  voluntarily 
limit  their  own  profits  and  because  it 
would  be  difficult  to  enforce.  For 
example,  commenter  #325  says  that  the 
park  is  sufficiently  large  to  be  a 
challenge  to  monitoring  of  compliance. 

The  Estes  Valley  Improvement 
Association  (comment  155)  believes  that 
this  proposal  is  completely  unrealistic 
since,  currently,  operators  do  not  exist 
in  the  RMNP,  and  no  possible  route  of 
overflights  could  make  tolerable  the 
noise  which  would  fill  the  Valley  and 
the  Park. 

NPCA  (comment  3634)  states  that 
voluntary  agreements  have  a  history'  of 
failure  and  cites  the  experience  at 
Hawaii  Volcanoes  National  Park  where 
many  operators,  aher  having  given 
verbal  agreements  to  park  management, 
backed  away  from  written  agreements 
for  fear  that  a  rogue  operator  would 
capitalize  on  non-compliance  and  seize 
market  share.  Similarly,  the  Wilderness 
Society  (comment  4457)  states  that 
voluntary  agreements  have  not 
successfully  protected  park  resources 
and  that  violations  occur  for  which  the 
Park  Service  has  no  recourse 

On  the  NPRM's  use  of  the  Statue  of 
Liberty  and  Jefferson  National 
Expansion  Memorial  as  examples  of 
successful  voluntary  flight  agrieements, 
CANA/S  (comment"4227)  refutes  the 
ability  of  the  FAA  to  use  them  as 
examples.  These  locales  are  site- 
specific,  urban  ones,  where  "natural 
quiet"  did  not  already  exist  to  any 
appreciable  degree,  particularly  with  the 
500-foot  above  ground  level  altitude 
agreements  in  effect.  These  locales  are 
in  no  way  comparable  to  those  of  much 
more  vast  territory,  much  of  it 
wilderness,  and  much  of  it  relatively 
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quiet.  The  sightseeing  objective  of  those 
t'vo  examples  is  to  swoop  around  a 
single  entity,  rimiiurly.  NATA 
(comment  4229)  claims  that  while  these 
self-regulated,  self-policing  cases  have 
been  successful  for  those  specific  parks, 
no  air  tour  operators  currently  provide 
service  to  the  RMNP,  and  no  agreements 
can  be  made  between  the  government 
and  "air  tour  operators  which  may  exist 
in  the  future." 

Response  to  Comments 

.As  will  be  described  in  greater  detail 
below,  the  comments  offered  many 
cogent  and  informative  remarks  for 
consideration  by  the  FAA.  The  number 
and  quality  of  the  comments  received 
demonstrated  to  the  FAA  the 
importance  and  complexity  of  this  issue 
as  it  relates  to  RMNP.  All  comments 
were  thoroughly  read  and  analyzed. 

Many  of  the  commenters  offered 
similar  arguments  for  either  acceptance 
or  rejection  of  the  various  alternatives 
presented  in  the  NPRM.  Due  to  the  vast 
number  of  the  comments,  the  section 
below  is  a  summary  of  the  assertions 
alleged  in  the  comments  and  the 
corresponding  response  by  the  FAA. 

FAA  Authority  To  Manage  the  Airspace 

Several  commenters  questioned  what 
they  considered  was  the  apparent 
usurpation  by  the  NFS  of  the  FAA's 
statutorv  authority  and  jurisdiction  to 
regulate  the  national  airspace  svstem. 
They  asserted  that  the  NFS,  through  this 
rule,  had  gained  control  over  the 
navigable  airspace  in  complete 
disregard  to  the  FAA  s  statutory 
mandate.  The  regulation  ot  navigable 
airspace  is  the  sole  responsibilitv  of  the 
FAA.  The  United  States  Congress  has 
clarified  this  issue  by  vesting  the  FAA 
with  sole  authority  for  the  management 
and  control  of  the  navigable  airspace.  In 
addition,  safety  remains  the  FAA's 
primary  consideration  and  plays  a 
necessary  and  integral  role  in  any 
de<;ision  made  bv  the  agencv. 

The  allegation'that  the  NFS  has 
assumed  jurisdiction  for  the 
management  of  the  national  airspace  is 
unfounded.  The  FA.^  and  NTS  worked 
closely  together,  however,  to  base  any 
regulatory-  action  on  FAA's  statutorv 
authority  and  responsibility.  Toward 
this  end.  for  example,  no  action  was 
even  proposed  until  the  FAA  made  a 
determination  that  there  would  be  no 
adverse  effect  on  aviation  safety  in 
navigable  airspace  from  any  of  the 
proposals  stated  in  the  NPRM. 

Several  commenters  argued  that  the 
FAA  lacked  the  authority  to  regulate  a 
problem  that  "does  not  exist."  These 
commenters  argue  that  it  is  premature 
for  the  FAA  to  regulate  this  area,  where 


commercial  air  tours  do  not  presently 
operate  over  RMNP.  The  Administrator 
of  the  FAA  is  charged  with  tiie  aut\  of 
regulating  the  use  of  the  navigable 
airspace,  adopting  regulations  deemed 
necessary  to  abate  aircraft  noise,  and 
protecting  persons  and  property  on  the 
ground.  The  Administrator  has  the 
authority  to  regulate  whenever  previous 
history  or  evidence  has  revealed  a 
propensity  for  future  problems. 

The  FAA  acknowledges  that  each  of 
the  national  parks  differ  in  their 
topography,  nature,  size  and  purpose. 
but  certain  experienc:es  found  in  one 
park  also  occur  in  other  parks 
Experience  with  commercial  air  tuur 
operations  in  Badlands  National  Park, 
Bryce  Canyon  National  Park.  Glacier 
National  Park,  Glacier  Bay  National 
Park,  Great  Smokey  Mountains  .National 
Park,  Grand  Canyon  National  Park  and 
Mt.  Rushmore  National  Memorial  have 
demonstrated  the  rise  in  the  number  of 
commercial  air  tour  operations 
conducted  over  the  parks  and  a 
concomitant  increase  in  the  noise  from 
such  operations 

For  example,  at  Glacier  National  Park. 
The  NFS  estimates  that  from  19B6-1996 
the  number  of  fixed  wing  and  helicopter 
tours  at  the  park  increased  from  100  to 
800  and  the  number  of  tour  operators 
from  one  to  five.  At  Badlands  National 
Park.  NFS  estimates  that  the  single  air 
tour  operator  offering  helicopter  tours 
conducted  over  400  flights  in  a  five 
month  period,  or  an  average  of  three 
nights  per  hour  during  peak  periods. 
These  flights  are  repetitive  in  nature 
concentrated  in  two  basic  circular  flight 
patterns  over  the  same  area  again  and 
again,  constantly  disturbing  the  quiet  of 
the  park.  The  air  tour  operations  have 
led  to  numerous  complaints  by  visitors 
to  the  park. 

Bryce  Canyon  has  air  tour  operations 
from  several  locations  within  the 
vicinity  of  the  park.  At  Bryce  Canvon 
Airport,  located  3.5  miles  north  of  the 
park.  NTS  reports  that  the  number  of 
enplanemenis  has  increased 
dramaficallv  from  1299  in  1991  to 
approximately  4700  per  vear  in  the 
current  vear.  Likewise,  the  number  of 
air  tour  operators,  from  ail  locations,  has 
increased  from  one  to  five.  At  the  Mt 
Rushmore  National  Memorial,  the  Park 
Service  estimates  that  the  number  of 
overflights  has  increased  from  2400  per 
year  to  4000  per  year  along  with  an 
increase  of  tour  operators  from  one  to 
four.  All  of  the  tour  operators  use 
helicopters  and  the  majority  of  these 
flights  are  concentrated  in  the  summer 
months  at  the  rate  of  appro.ximatelv  30 
per  day. 

In  addition,  the  Park  Ser\ice  has 
conducted  a  survey  of  f>ark  users  at 


RMTnP.  uhich  indicated  that  ninety- 
three  percent  of  visitors  considered 
'rar.quilit;.  to  be  an  "extremeu    or 
"very-"  important  value  in  the  park. 
•Approximately  ninety  percent  of  the 
visitors  surveyed  stated  that  noise  from 
helicopter  tours  would  affect  their 
enioyment  of  the  park.  A  copy  of  the 
suivey  has  been  placed  in  the  docket  of 
this  proceeding. 

Based  upon  this  information  from 
RM.NP  visitors,  the  growth  of  tour 
operations  at  these  other  parks,  and  the 
apparent  representations  of  potential 
tour  operators,  the  F.A.A  has  concluded 
that  the  introduction  of  air  tour 
operations  at  RMNP  is  a  real  possibility 
in  the  absence  of  regulation.  Further,  if 
commercial  air  tours  are  established  at 
RMNT.  the  actions  by  commercial  air 
tour  operators  at  the  other  parks 
suggests  that  the  number  of  commercial 
dir  tour  operators  and  the  numfc>er  of 
dail\  over  flights  would  t)Oth  increase 
t)eyond  de  minimus  levels.  Air  tour 
operations  would  tend  to  visit  many  of 
the  points  of  interest  where  ground- 
based  visitors  are  likely  to  concentrate 
and  to  conduct  operations  at  altitudes  so 
as  to  maximize  contact  with  these 
points  of  interest  The  increase  in 
operations  and  their  proximity  to  major 
points  of  inters!  would  lead  to 
increased  noise  levels  thereby  impacting 
the  quiet  eniovment  of  RMNP  expected 
and  desired  b\  visitors  to  the  park. 

Willie  the  F.-\A  has  determined  that  a 
permanent  rule  regarding  oversights  of 
Rocky  Mountain  National  Park  bv 
commercial  tour  operators  should  be 
made  part  of  the  overall  rulemaking  on 
overfights  of  all  national  park  units,  the 
F.\A  is  taking  this  temporary-  action 
now  to  avert  the  introduction  of  such 
operators  into  R.MNP  while  the  national 
rule  is  completed.  The  experient  e 
gained  from  other  national  parks  forms 
part  of  the  basis  for  the  .Administrator's 
det:ision  to  move  at  this  time  to  protect 
Rocky  Mountain  National  Park. 

Administrative  Procedure  Act 

One  commenter  alleged  that  the  FAA 
has  failed  to  comply  with  the 
Administrative  Procedure  Act's  notice 
and  opportunity  for  comment 
requirements  by  failing  to  provide 
sufficient  information  to  allow  a 
meaningful  response  to  Alternative 
Two.  As  an  example,  the  commenter 
suggests  that,  under  Alternative  Two. 
the  absence  of  maps  and  charts  deprives 
the  commenter  of  a  meaningful 
opportunity  to  analyze  the  proposed 
routes. 

Section  553(b)  of  the  Administrative 
Procedure  Ac\  provides  that  "notice 
shall  include — (3)  either  the  terms  of 
substance  of  the  proposed  rule  or  a 
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description  of  the  subje<:ts  and  issues 
involved."  L'nder  the  alternatives 
section,  the  FAA  solicited  comments  on 
numerous  proposals,  while  requesting 
new  ideas  on  possible  restrictions.  The 
Agency  received  many  comments  on  the 
proposed  alternatives,  but  no  new 
alternative  that  had  not  already  been 
proposed.  (Had  ihe  F.aA  rf-reived  a  new. 
significantly  different,  proposal  on 
which  it  relied,  the  FAA  wuuld  have 
issued  a  Supplemental  NPRM  to  solicit 
comments  on  the  new  proposal  prior  to 
taking  action.)  The  number  and 
specificity  of  the  received  comments 
demonstrate  a  general  underetanding  ot 
the  proposed  alternatives.  Therefore,  the 
FAA  concludes  that  it  has  provided 
sufficient  detailed  information 
concerning  the  description  of  the 
subjects  and  issues  involved  to  comply 
with  the  terms  of  the  Administrative 
Procedure  Act  by  affording  interested 
parties  with  a  meaningful  opportunity 
to  comment  on  the  proposal. 

"Natural  Quiet"  Standard 

One  commenter  challenged  the  action 
of  the  FAA  as  proposed  in  the  NPRM  by 
alleging  that  the  actions  of  the  FAA 
exceeded  the  Congressional  mandate 
provided  under  Public  Law  10()-91  to 
substantially  restore  the  natural  quiet  of 
the  Park,  because  that  standard  was 
devised  solely  for  the  protection  of  the 
Grand  Canyon.  The  commenter  further 
opined  that  the  attempt  to  achieve 
"natural  quiet"  in  RMNP  was 
inappropriate  and  without  any 
Congressional  mandate. 

It  is  true  that  Public  Law  100-91  was 
directed  to  restcing  the  "natural  quiet" 
of  Grand  Canyon  .National  Park  only  and 
not  to  the  other  parks  in  the  national 
system.  Public  Law  100-91  provides  for 
the  substantial  restoration  of  the  natural 
quiet  and  experience  of  the  Grand 
Canyon  National  Park  and  protection  of 
public  health  and  safety  from  adverse 
affects  associated  with  ^Jircraft 
overflights.  The  FAA  is  taking  separate 
action  on  restoring  the  quiet  of  Grand 
Canyon  National  Park. 

In  this  final  rule,  however,  the  FAA 
is  carrying  out  President  Clinton's 
directive  to  promote  natural  quiet  at 
Rocky  Mountain  National  Park.  As 
noted  above,  the  President  s  Parks  for 
Tomorrow  initiative  specified  that  the 
restoration  of  natural  quiet,  and  the 
natural  enjoyment  of  RMNP  are  goals  to 
be  addressed  by  this  rulemaking.  By 
promulgating  this  final  rule,  the  FAA  is 
cooperating  with  the  NP.S  to  further  the 
goal  of  protecting  Rocky  Mountain 
National  Park,  its  environment,  and 
visitors'  enjoyment,  to  ensure  that  the 
potential  problems  associated  with 
noise  from  commercial  air  tour 


operations  do  not  arise  while  a  long- 
term  solution  is  developed  to  protect 
RMNP  and  other  national  park  units 
from  the  adverse  effects  of  overflights  by 
tour  operators. 

Another  commenter  as.serted  that 
NPS's  report  to  Congress,  while 
espousing  the  restoration  ol  natural 
quiet,  singled  out  only  noise  as  being 
obtrusive.  The  commenter  alleged  that 
this  made  the  report  incomplete  and 
biased. 

The  NPS's  report  to  Congress;  Report 
on  Effects  of  Aircraft  Ch'erfUgl^ts  on  the 
National  Park  System  responded  to  the 
Congressional  mandate  set  forth  in 
Public  Law  100-91.  The  scope  of  the 
mandate  was  limited  tn  the  impacts  of 
aircraft  overflight  on  the  national  park 
system  with  distinctions  to  be  made 
among  various  categories  of  aircraft 
overflights.  The  law  made  no  provision 
to  identify  or  compare  any  impacts  on 
the  national  park  system  from  other 
activities  or  sources.  To  the  extent  that 
other  activities,  such  as  ground 
transportation,  may  have  an  adverse 
effect  on  parks'  environment  or  visitor 
experience,  these  effects  can  be  dealt 
with  by  the  NPS  under  its  authority. 

NEPA  Requirements 

Some  commenters  maintain  that  the 
FAA  should  prepare  an  environmental 
impact  statement  (ELS)  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  prior  to  issuing  the  final  rule 
because  they  contend  that 
implementation  of  any  of  the 
alternatives  of  the  proposed  SFAR, 
except  the  ban  alternative  (Alternative 
1),  will  have  a  significant  adverse  affect 
on  the  quality  of  the  human 
environment. 

According  to  the  FAA's 
Environmental  Order  1050. ID,  the  final 
rule  is  a  Federal  action  which  requires 
compliance  with  the  NEPA.  Consistent 
with  the  FAA  Order  lO.SO.lD,  Para.  35. 
the  VAA  prepared  a  draft  environmental 
assessment  (DEA).  The  DEA  did  not 
di.sclose  potentially  significant  direc;t  or 
indirect  impacts  affecting  the  quality  of 
the  human  environment.  On  November 
21.  1996,  the  FAA  announced  the 
availability  of  the  DEA  for  notice  and 
comment.  The  comment  period  on  the 
DEA  remained  open  until  December  23, 
1996.  Based  on  the  comments  received 
on  the  DE.A  and  further  analysis,  the 
FAA  has  issued  a  Final  EA.  The  FAA 
has  determined  that  no  additional 
environmental  analysis  is  required  and 
has  issued  a  finding  of  no  significant 
impact  (FONSI).  The  final  EA  and 
FONSl  has  been  issued  and  is  available 
for  review  in  the  Docket.  For  copies  of 
the  documents,  contact  the  person  listed 


in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  listed  above. 

This  final  rule  constitutes  final  agency 
action  under  49  U.S.C.  46110.  Any  party 
to  this  proceeding  having  a  substantial 
interest  may  appeal  the  order  to  the 
courts  of  appeals  of  the  United  States  or 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  upon  petition, 
filed  within  60  days  after  entry  of  this 
Order. 

EPA  Consultation 

One  commenter  states  that  the  NPRM 
does  not  cite  a  statutory  basis  for  the 
proposed  action,  but  if  the  basis  is  40 
U.S.C.  44715,  the  FAA  failed  to  consult 
the  EPA. 

The  FA.^  is,  in  fact,  relying  on  40 
U,S.C.  44715  and  has  consulted  with 
EPA,  The  EPA  believes  that  the 
environmental  assessment  adequately 
supports  a  finding  of  no  significant 
impact. 

Airline  Deregulation  Act 

Another  commenter  believes  that  by 
promulgating  the  NPRM,  the  FAA  has 
violated  Section  102  of  the  Airline 
Deregulation  Act  of  1978  by  failing  to: 
(1)  Encourage  the  entry  of  new  carriers 
into  air  transportation,  (2)  foster  the 
expansion  of  existing  carriers  into 
additional  air  transportation  markets, 
and  (3)  insure  the  existence  of  a 
competitive  airline  industry'.  The 
commenter  cites  the  possibility  that 
interstate  operators  might  become 
interested  in  commercial  air  tours  in  the 
future. 

The  statutory  obligation  to  encourage 
development  and  competition  among  air 
carriers  is  not  unconstrained.  The  FAA 
has  authority  to  regulate,  restrict,  or 
prohibit  activities  by  operators  when 
necessary  in  the  public  interest.  The 
final  rule  effects  a  temporary  ban  on 
commercial  air  tour  operations  over  the 
Rocky  Mountain  National  Park;  the  FAA 
has  determined  such  a  ban  is  necessary 
to  allow  for  the  orderly  development  of 
a  comprehensive  approach  to  regulating 
air  tour  operations  at  RMNP  and  other 
parks  in  a  manner  that  is  consistent 
with  the  needs  of  park  visitors  on  the 
ground.  The  potential  that  an  interstate 
operator  will  become  interested  in 
commercial  air  tour  operations  at  RMNP 
at  some  unspecified  point,  let  alone 
during  this  interim  period,  is  pure 
speculation,  irrespective  of  the  informal 
remarks  of  the  commenters,  and  fails  to 
rise  to  the  level  of  a  protectable  interest. 
Moreover,  it  is  important  to  recognize 
that  a  major  reason  the  final  rule  has 
been  promulgated,  prior  to  the  existence 
of  commercial  air  tours,  is  to  avoid  the 
unnecessary  interruption  of  established 
commercial  service  by  whatever 
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regulation  is  adopted  in  the  broader 
national  rulemaking  now  underway  on 
park  overflights. 

This  rulemaking  arose  in  response  to 
public  demand.  The  policy  for 
preserving  the  natural  enjoyment  at  our 
national  parks  has  been  formulated  by 
the  FAA  to  facilitate  the  adaptation  of 
the  air  transportation  system  to  the 
present  and  future  needs  and  interests 
of  the  public.  Any  potential  air  tour 
operator  currently  evaluating  whether  to 
provide  air  tour  operations  within 
Rocky  Mountain  National  Park  will  be 
able  to  participate  in  the  development  of 
the  rulemaking  on  national  park 
overflights  at  all  parks,  including 
RMNP. 

Americans  With  Disabilities  Act 

Several  comments  were  received 
alleging  that  the  final  rule  will  violate 
the  Americans  With  Disabilities  Act, 
§  2(a)(8)  by  depriving  disabled  persons 
of  equal  opportunity  for  full 
participation  in  the  enjoyment  of  the 
Rocky  Mountain  National  Park. 
According  to  these  comments, 
commercial  air  tour  operations  will  be 
the  only  way  disabled  individuals  can 
enjoy  the  vistas  of  RMNP, 

To  the  contrar>-.  Rocky  Mountain 
National  Park  offers  an  unique 
opportunity  for  disabled  individuals  to 
enjoy  its  spectacular  vistas  via  its 
extensive  road  system.  Approximately 
54%  of  the  RMNP  can  be  viewed  frorn 
some  point  along  its  149  miles  of 
winding  road.  In  this  aspect,  RMNP  is 
unique  in  its  ability  to  provide  access  to 
recreational  experiences  via  trails  which 
allow  access  to  backcountry  and  scenic 
vistas.  Moreover,  the  NPS  has 
established  facilities  and  programs 
within  RMNP  to  enhance  the 
opportunities  for  visitors  with 
disabilities  to  experience  the  Park. 
Thus,  FAA  believes  that  this  rule  does 
not  violate  the  ADA. 

Economic  Costs 

One  commenter  suggested  that  the 
FAA  should  conduct  a  cost/benefit 
analysis  to  determine  whether  the  costs 
of  implementing  the  NPRM  will  exceed 
its  ultimate  value  to  society.  The 
imposition  of  this  ban  will  not  have  an 
economic  impact  on  commercial  air  tour 
operations  over  RMNP  today  because 
they  are  non-existent.  Nor  does  the  FAA 
consider  it  probable  that  significant 
levels  of  new  services  will  arise  during 
the  temporary  period  between  adoption 
of  this  rule  and  completion  of  the  more 
comprehensive  rulemaking  on  national 
park  overflights.  The  FAA's  intent  is 
specifically  to  avert  economic  damage  to 
commercial  air  tour  operators  bv  acting 
prior  to  one  of  more  operators 


commencing  business  on  the 
assumption  that  they  will  be  allowed  to 
operate  over  RMNP  once  the  genera! 
rule  is  adopted.  By  acting  expeditiously, 
the  FAA  will  enable  these  operators  to 
avoid  making  the  capital  investments 
necessary  to  engage  in  these  operations 
that  may  be  subject  to  future  restrictions 
as  part  of  the  national  rule. 

However,  it  would  be  an  error  to 
minimize  the  true  impetus  for  the  final 
rule  which  is  to  preserve  the  natural 
resources  at  RMNP,  including  the  quiet 
and  solitude.  In  this  respect,  it  is 
difficult  to  assign  a  monetary  value  to 
the  benefit  to  be  gained  by  this  rule. 
Specifically  with  respect  to  the 
economic  value  attached  to  the 
preservation  of  environmental  values, 
some  economic  analysis  models  (such 
as  use  of  a  "willingness  to  pay" 
analysis)  could  ascertain  an  economic 
value  to  society  of  such  an  asset. 
However,  such  analysis  is  not 
necessarily  directly  comparable  in  a 
cost/benefit  basis  with  the  economic 
valuations  of  costs  and  benefits  that  the 
FAA  undertakes  for  other  rulemakings. 
As  a  result,  the  information  provided 
through  such  an  effort  would  have  little 
anah-tical  or  probative  value. 

National  Standards/General  Aviation 

Many  of  the  commenters  that 
expressed  opposition  to  this  rule  stated 
that  it  is  premature  for  the  FAA  to  take 
action  concerning  one  park  within  the 
national  park  system  when  it  is 
currently  drafting  a  rule  to  cover  all 
aviation  operations  within  the  total 
national  park  system.  The  commenters 
felt  that  parks  should  not  be  dealt  with 
on  a  case-by-case  basis,  but  should  be 
incorporated  into  any  national 
standards  that  are  promulgated. 

To  some  extent,  the  FAA  agrees  with 
these  concerns.  For  that  reason,  this  rule 
will  terminate  when  national  standards 
are  adopted.  However,  in  view  of  the 
strong  local  demand  for  action  to  ensure 
preservation  of  Rocky  Mountain 
National  Park  and  the  ripeness  of  this 
proceeding,  the  FAA  is  taking  the 
opportunity  to  establish  temporary 
protective  measures  at  RMNP  while  the 
national  standards  are  being  adopted. 
By  Presidential  Declaration  dated  April 
22.  1996.  the  President  directed  the 
Secretary  of  Transportation  to  consider 
and  draft  a  Notice  of  Proposed 
Rulemaking  that  would  propose 
national  standards  for  air  tour 
overfiights  of  the  national  parks.  The 
FAA  is  working  on  that  national  rule 
currently  and  will  follow  rulemaking 
procedures,  including  proceeding  with 
notice  and  opportunity  for  comment, 
prior  to  taking  any  final  action.  The 
FAA  has  designed  its  Rocky  Mountain 


National  Park  rule  to  terminate  en  the 
adoption  of  national  standards. 
Certain  commenters  raised  an 
objection  that  even  though  the  air  tour 
ban  would  apply  to  only  commercial  air 
tour  operators,  the  rule  proposed  still 
represents  an  undue  threat  to  the  public 
right,  including  that  of  general  aviation 
aircraft,  to  transit  the  navigable  airspace 
of  the  United  States.  This  final  rule  is 
strictly  limited  to  overflights  by 
commercial  air  tour  operators  over 
RMNP.  Air  tour  operations  differ  from 
general  aviation  operations  in  the 
frequency  of  trips  and  their  operational 
altitudes.  In  addition,  air  tours  generally 
operate  over  picturesque  areas  where 
ground  traffic  congregates  and  at 
altitudes  intended  to  maximize  contact 
with  these  areas.  Therefore,  air  tour 
operations  are  distinguishable  from 
general  aviation  operations  to  such  a 
degree  as  to  remove  any  perceived 
threat  to  the  right  of  general  aviation 
aircraft  to  transit  RMNP.  Under  the 
provisions  of  the  final  rule,  all  other 
aircraft  will  remain  undisturbed  in  their 
current  routes  and  altitudes  of  flight. 

Quiet  Technology 

Another  commenter  recommends  that 
rather  than  banning  commercial  air 
tours  over  the  RMNP,  the  FAA  should 
follow  the  recommendations  of  a  1994 
report  to  Congress  where  the  NPS 
suggested  the  u.se  of  quiet  aircraft 
technology  as  a  means  of  reducing  the 
noise  effect  on  National  Parks.  The  .MPS 
report  to  Congress  suggested  that  quieter 
aircraft  could  be  used  in  substantial 
restoration  of  natural  quiet  in  Grand 
Canyon  National  Park  (GCNP).  It 
identified  Dtt  C-6-300.  Vistaliner  and 
Cessna  208  Caravan  airplanes,  and  the 
McDonnell  Douglas  "No  Tail  Rotor" 
helicopters  as  the  quietest  aircraft 
currently  operating  in  GCNP.  The  NPS 
made  this  determination  based  on  its 
evaluation  of  aircraft  certification  data 
derived  from  applicable  noise 
certification  standards  in  Part  36  of  Title 
14  of  the  CFR,  and  horn  NTS  fiyover 
noise  measurements  taken  in  the  park. 
Because  of  the  temporary  nature  of  this 
rule,  the  F.^A  determined  that  quiet 
technology  would  not  provide  an 
adequate  alternative.  Quiet  technology 
ultimately  holds  great  promise  for 
ensuring  the  compatibility  of  air  tour 
overflights  and  the  maintenance  of  quiet 
for  ground-based  visitors  of  national 
parks.  Indeed,  movement  toward  the  use 
of  quiet  technology  forms  a  cornerstone 
of  the  FAA's  proposal  for  a  long-term 
solution  to  overflights  of  the  Grand 
Canyon.  And  the  FAA  will  want  to 
explore  the  role  quiet  technology  should 
play  in  the  national  rule.  However,  for 
this  interim  period,  a  temporarv  ban  on 
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commercial  air  tour  operations  will 
maintain  the  status  quo  and  allow  an 
orderly  resolution  of  questions 
pertaining  to  quiet  technology  and  other 
issues.  To  the  extent  that  technological 
chanije  would  allow  the  operation  uf 
commercial  air  tours  within  RMNP  m  a 
manner  consistent  with  the  protection 
of  the  Park,  its  resources,  and  its 
enjoyment  by  visitors,  the  FAA  will 
review  this  rule  in  the  future. 

Thf  Lick  of  Air  Tour  Operators 

Certain  commenters  questioned 
whether  this  rule  was  even  necessary, 
because  aerial  tours  do  not  operate  over 
RMNP  for  obvious  reasons:  the  high 
altitudes  of  the  park,  aircraft  loading 
factors,  and  the  attendant  operating 
costs  associated  with  running  successful 
aerial  tour  operations.  The  FAA.  in 
cooperation  with  the  NPS.  is  currently 
developing  regulations  to  govern  aircraft 
overflight  of  national  parks.  Since  the 
inception  of  that  effor*.  interest  has  been 
expressed  by  an  operator  to  commence 
commercial  air  tour  service  at  RMNP. 
As  a  practical  matter,  it  was  the  fact  that 
a  commercial  air  tnur  operator  was 
contemplating  engaging  in  flights  over 
RMNP  that  caused  the  Governor  of 
Colorado,  members  of  the  Colorado 
Congressional  delegation,  and  Estes 
Park,  Colorado  officials  to  request  the 
FAA  to  preemptively  ban  such 
operations  at  RMNP. 

The  fact  that  commercial  air  tour 
ser\'ice  is  being  contemplated  for  RMNP 
supported  the  FAA  determination  that 
immediate  action  was  necessary  to 
preserve  the  natural  enjoyment  of 
visitors  to  RMNT  bv  implementing  a 
temporary  ban  on  commercial  air  tour 
operations.  In  addition,  the  FAA 
believes  it  is  critical  to  act  expeditiously 
on  this  matter  to  avoid  any  potential 
environmental  and  economic  impact. 

Alternatives 

As  previously  mentioned,  the  FAA  is 
attempting  to  implement  a  regulation 
over  RMNP  that  achieves  the  goal  of 
preserving  the  natural  enjoyment  of  the 
Park  by  visitors  by  averting  the  future 
and  potential  adverse  effe<:ts  of  aircraft 
noise.  The  comments  received  on  the 
alternatives  were  crucial  in  the  FAA's 
decision.  Based  on  the  comments,  the 
FAA  determined  that  Alternatives  2  and 
3  would  not  achieve  the  desired  goal 
Therefore,  the  FAA  has  detennined  that 
the  best  alternative  in  application  and 
result  would  be  Alternative  One  on  a 
temporary  basis. 

In  response  to  the  voluntary 
agreement  alternative  and  the  comments 
received  on  that  alternative,  the  FAA 
determined  that  sinie  there  are 
currently  no  air  lour  operators 


conducting  operations  over  the  Park, 
there  are  no  operators  to  participate  in 
a  meaningful  discu.ssion  and  negotiation 
with  the  NPS  officials  at  the  Park.  The 
FAA  is  appreciative  of  the  willingness 
of  certain  aviation  groups,  such  as 
USATA  and  HAl,  to  participate  in  the 
drafting  and  implementation  of  a 
voluntary  agreement.  However,  without 
actual  operators  that  would  be  willing  to 
be  made  a  party  to  the  voluntary 
agreement,  the  FAA  determined  that 
this  alternative  would  not  achieve  its 
desired  goal. 

Alternative  2  proposed  to  permit 
sightseeing  tours  with  several  suggested 
limitations  The  FAA  partially  agrees 
with  some  of  the  commenters  who 
stated  that  the  imposition  of  partial 
restrictions  would  not  provide  a 
meaningful  result  for  the  commercial  air 
tour  operators  or  achieve  the  goal  of  this 
rulemaking.  Moreover,  in  reviewing  tne 
different  options  that  could  be  used  in 
conjunction  with  air  tour  restrictions 
listed  in  Alternative  2,  the  F.AA 
concluded  that  the  application  of  these 
options  would  be  operationally  difficult 
for  the  commercial  air  tour  operators. 
The  terrain  within  RMNP  is  quite  varied 
and  irregular,  with  mountain  peaks  and 
valleys  differing  in  elevations  by 
thousands  of  feet.  This  forces  a  pilot  to 
be  more  attentive  to  the  varying 
topography. 

The  FAA  agrees  with  the  commenters 
that  cited  the  difficulty  in  requiring  air 
tour  operators  to  conduct  operations 
only  over  the  existing  roadways  in 
RMNP.  Certain  flight  corridors  may 
become  necessary  in  the  future,  but 
their  establishment  will  neces.sitate  a 
much  more  comprehensive  aeronautical 
and  environmental  review  that  just 
designating  the  existing  roadways. 
Given  the  challenging  operational 
environment,  the  FAA  agrees  with  those 
comments  which  claim  that  restrictions 
based  on  the  season,  time  of  day,  or  day 
of  the  week  would  be  economically 
unfeasible  for  air  tour  operators. 

As  noted  above,  the  FA^^  can 
reasonably  infer  from  the  varied  and 
instructional  information  received  at 
other  parks  as  to  the  effects  of  aircraft 
noise  due  to  commen.;ial  air  tour 
operations.  An  altitude  restriction  that 
would  increase  the  minimum  altitude 
above  2,000  feet  above  ground  level 
would  still  have  the  potential  to 
adversely  impact  both  visitors  and 
resources.  Therefore,  the  FAA 
determined  that  the  most  efficient 
method  of  mitigating  the  potential 
adverse  effects  from  aircraft  noise  in  this 
particular  case  would  be  to  plaie  the 
prt;emptive  ban  on  all  commercial  air 
tour  operations. 


Comments  Received  During  the 
Reopened  Comment  Period 

On  November  21,  1996,  the  FAA 
reopened  the  comment  period  on  this 
rule  in  order  to  allow  comment  on  the 
Draft  Environmental  Assessment  (DEA) 
that  was  made  available  at  that  time; 
public  responses  were  also  invited  to 
material  from  the  National  Park  Service 
that  was  placed  in  the  docket  on 
December  11,  1996,  concerning 
commercial  air  tour  operations  over 
national  park  lands. 

The  information  showed  that 
commercial  sightseeing  operations  have 
become  very  popular  at  a  number  of 
units  of  the  national  pork  system,  and 
are  growing  in  popularity  in  others. 
Many  park  areas  have  either 
documented  or  estimated  significant 
increases  in  the  volume  of  air  tour 
activity  over  the  last  ten  years.  For 
example,  air  tour  flights  over  Grand 
Canyon  National  Park  have  increased 
from  a  few  hundred  flights  per  year  in 
the  1960's,  to  40,000  to  50.000  per  year 
in  1986,  to  80,000  to  95,000  per  year  in 
1996,  with  up  to  40  companies  offering 
sightseeing  flights  over  the  park, 
according  to  industry,  FAA  and/or 
media  estimates.  Experience  at  Hawaii 
Volcanoes  and  Haleakala  National  Park 
in  Hawaii  has  been  .similar  in  trend  but 
lower  in  magnitude,  with  highs  of 
23.000  flights  per  year  and  10  operators 
estimated  at  Hawaii  Volcanoes. 

Hard  statistics  are  lacking  on  the 
number  of  sightseeing  operations 
conducted  over  national  park  areas 
because,  with  the  exception  of  recent  fee 
legislation  for  Grand  Canyon,  Hawaii 
Volcanoes,  and  Haleakala  National 
Parks,  there  are  no  requirements  for 
operators  to  provide  such  data.  Even  at 
the  three  parks  in  the  fee  legislation, 
accurate  data  has  not  been  readily 
available.  In  virtually  all  cases, 
overflight  data  has  to  be  estimated  based 
upon  a  variety  of  sources,  such  as 
airport  operations  data,  limited  field 
observations,  F.AA  projections  for 
airport  master  planning,  industry 
publications,  and  voluntary  respon.ses  to 
surveys  and  requests  for  inform.ation. 

The  trends  based  upon  such  numbers 
indicate  increasing  interest  and  levels  of 
sightseeing  operations  over  many 
national  park  areas,  which  correlates 
with  trends  for  ground  visitation.  For 
example,  Glacier  National  Park 
estimates  that  between  1986  and  1996 
the  number  of  overflights  increased 
from  100  to  800  per  year,  and  the 
number  of  commercial  air  tour  operators 
increased  from  one  to  five.  Mount 
Rushmore  estimated  an  increase  from 
2,400  to  4,000  overflights  and  from  one 
to  four  operators  during  the  same  time 
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period.  Sightseeing  tom  operators  have 
become  based  within  a  few  miles  of  the 
park  boundary  during  the  past  two  years 
at  Bryce  Canyon  and  Canyonlands,  with 
major  expansion  of  airport  facilities 
either  proposed  or  approved  to 
accommodate  increasing  tour  operations 
at  both  places.  At  present,  a  new 
helicopter  tour  operation  is  in  the 
process  of  starting  up  at  Chickamauga- 
Chattanooga  National  Military  Park. 

The  extended  comment  period  closed 
on  December  23,  1996.  Forty-nine 
submissions  were  received  during  the 
reopened  comment  period,  most  of 
which  were  substantive  comments  on 
the  proposed  rule.  Many  of  the 
commenters  during  the  reopened  period 
had  commented  previously,  but  were 
either  supplementing  their  prior 
comments  or  were  adding  to  or 
extending  their  arguments. 

Thirty-one  commenters  used  the 
reopened  comment  period  to  express 
overall  support  for  a  complete  ban  on 
commercial  tour  overflights.  These 
include  the  comments  from  the  Estes 
Valley  Improvement  Association,  the 
Town  of  Grand  Lake,  CO,  the  National 
Parks  and  Conservation  Association,  the 
Pourdre  Canyon  Group  of  the  Sierra 
Club,  the  Estes  Park  League  of  Women 
Voters,  and  the  League  of  Women  Voters 
of  the  United  States  and  numerous 
individuals.  These  commenters 
typically  .stressed  the  need  to  maintain 
the  natural  enjoyment  of  the  Park's 
solitude  and  quiet  and  argued  that 
overflights  by  commercial  air  tour 
operators  would  adversely  affect  that 
enjoyment.  Among  those  expressing 
general  opposition  to  the  proposal  were 
several  other  individuals  and  Tell 
Helicopters  Textron.  Inc.  Everv 
comment  submitted  during  the 
reopened  comment  period  was  read  and 
considered,  although  neither  all 
comments  nor  all  points  raised  will  be 
addressed  individually  in  this  preamble. 
Many  of  the  arguments  presented  are 
similar  to  those  that  were  submitted 
earlier  and  discussed  above.  Several 
comments,  however,  suggested  new- 
arguments  against  the  imposition  of  a 
ban  on  commercial  tour  overflights,  and 
these  are  discussed  below. 

The  new  comments  that  addressed  the 
DEA  are  discussed  in  the  Final 
Environmental  Assessment  for  this  rule 
and  are  not  mentioned  in  the  preamble 
to  this  rule.  A  copy  of  the  Final 
Environmental  Assessment  has  been 
placed  in  the  rulemaking  docket  and  is 
available  upon  request  to  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  above. 

Alleging  that  the  reopened  comment 
period  was  too  short,  the  Helicopter 
Association  International,  the  Grand 


Canyon  Air  Tour  Council,  and  the 
United  States  Air  Tour  Association 
requested  that  the  DEA  be  withdrawn 
and/or  the  comment  period  extended  to 
allow  additional  time  for  further 
analysis.  However,  several  commenters 
such  as  the  League  of  Women  Voters, 
the  Estes  Valley  Improvement 
Association.  Inc..  and  the  Town  of 
Grand  Lake,  stated  that  the  time  allowed 
was  sufficient  to  analyze  the  DEA  and 
found  the  document  adequate  in  its 
review  of  the  relevant  environmental 
consequences  associated  with  this  rule. 
Further,  as  discussed  above,  the  F,\A 
believes  that  prompt  completion  of  this 
rulemaking  is  neces.sary.  because  the 
proposed  ban  on  commercial  air  tours 
contained  in  the  NPRM  may  affect  the 
business  and  investment  decisions  of 
operators.  Therefore,  while  in  the 
abstract  it  is  always  desirable  to  have 
more  rather  than  less  time  for  public 
comments,  that  desire  must  be  balanced 
against  the  need  to  complete  the 
rulemaking  in  a  timely  manner.  This 
means  that  the  temporar\-  ban  should  be 
implemented  before  anv  air  tour 
operator  attempts  to  start  commercial  air 
tour  operations  at  RMNP  and  then  is 
adversely  affected  financialiv  bv  the 
imposition  of  the  subsequent  ban. 
Experience  at  other  national  park  units 
suggests  that  while  commercial  air  tour 
operations  do  not  cease  in  the  winter 
months,  the  number  of  commercial  air 
tour  operations  in  the  winter  (as  well  as 
the  number  of  new  start-up  air  tour 
businesses)  is  not  as  high  as  in  the 
warmer  months  of  the  year.  Therefore, 
the  FAA  wants  to  impose  the  temporary 
ban  in  the  more  dormant  months  of  the 
year  before  new  air  tour  operations  are 
started. 

Even  though  the  comments  offered  bv 
Southwest  Safaris  (Safaris)  focus  on  the 
DEA.  Safaris  alleges  certain  points  that 
pertain  both  to  the  DEA  and  this  final 
rule.  Safaris  argues,  among  other  things, 
that  the  FAA  has  no  basis  on  which  to 
ban  overflights  by  commerr.ial  air  tour 
operations,  because  there  are  no  such 
operations  currently.  In  the  absence  of 
such  operations.  Safaris  argues,  there  is 
no  "measurable  "  need  to  prohibit  them. 
Safaris  also  dismisses  National  Park 
Service  data  indicating  that 
approximately  90  percent  of  park 
visitors  surveyed  stated  that  noise  from 
helicopters  would  affect  their  enjovment 
of  the  park.  ("In  the  last  sentence,  the 
word,  'would,'  does  not  mean  does' 
The  impact  of  helicopter  noise  over 
RMNP  is  entirely  hypothetical.")  The 
problem  with  Safaris'  argument  is  that 
it  necessarily  implies  that  the  FAA  has 
no  authority  to  act  to  prevent  reasonablv 
foreseeable  problems  before  they  occur. 


and  this  is  simply  false.  The  agency  is 
not  obliged  to  wait  until  damage  occurs 
before  exercising  its  authority  to  stop 
such  damage.  This  issue  arises  more 
frequently  in  the  safety  context,  where 
most  of  FAA's  regulations  arise,  but  i! 
applies  with  no  less  force  in  the  exercise 
of  FAAs  other  authorities. 

Safaris  also  challenges  the  FAA's  righi 
to  apply  information  gained  from 
experience  with  commercial  tour 
overflights  of  other  national  parks  to 
RMNT.  While  each  park  has  unique 
characteristics,  the  FAA  believes  that 
some  general  understanding  can  be 
gained  with  respect  to  the  business  of 
conducting  tour  overflights,  including 
its  growth  pattern  and  market 
considerations  The  FA.^'s  and  NPS 
experience  extends  as  well  to  an 
appreciation  of  the  effect  of  such 
o\erfiights  on  park  visitors  and 
resources.  While  specific  topography 
and  park  characteristics  must  be  taken 
into  account,  the  agencies  general 
knowledge  can  arid  must  inform  its 
projections  about  the  nature  and  effects 
of  any  air  tour  operations  at  RMNP  The 
FAA  acknowledges  that  additional 
information  would  improve  Durability 
to  forecast  specific  noise  impacts.  The 
agency  has  determined  to  impose  onlv 
a  temporar\-  ban  on  commercial  tour 
overllights  at  RMNP  while  a  broader 
rule  is  considered  This  rulemaking 
allows  the  FAA  to  prevent  an  overflight 
problem  from  air  tour  overflight  from 
developing  in  RMNP.  as  it  has  in  so 
many  other  national  parks. 

Safaris  goes  on  to  argue,  as  does  the 
Northern  California  Airspace  Users 
Working  Group,  that  air  tour  operations 
increase  rather  than  diminish  the  value 
of  parks,  and  that  compared  to 
automobile  visitors,  air  tour  visitors 
cause  less  damage  to  park  resources. 
The  FAA  will  not  be  drawn  into  an\ 
attempt  to  compare  the  benefits  and 
costs  to  park  resources  of  air  and  ground 
visits.  Experience  from  other  parks  that 
do  have  air  tour  operations  is  that  most 
air  tour  national  park  visitors  (though  by 
no  means  all)  are  also  ground  visitors. 
Indeed,  this  was  confirmed  by 
representatives  of  the  air  tour  industry 
at  the  Grand  Canyon  in  discussions  with 
FAA  staff  earlier  this  year.  Therefore,  air 
tour  operations  do  not  in  anv  large 
measure  replac:e  ground  visits  In  view 
of  R.MNP's  ready  accessibility  to  a  major 
metropolitan  area  and  "he  convenience 
with  which  it  may  be  visited  bv 
automobile,  it  is  reason3ble  to  assume 
that  this  will  be  particularly  true  at 
RMNP. 

HAI  argues  that  the  NPRM  should  be 
withdrawn  because,  in  HAI's  view,  the 
regulatory  language  is  too  vague  to  be 
enforceable.  HAI  claims  that  the 
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proposed  rule  would  prohibit  regional 
air  carrier  and  on-demand  air  taxi  flights 
that  now  traverse  the  park.  The  FAA  has 
already  addressed  the  argument  that  a 
prohibition  on  air  tours  at  RMNP  would 
also  appiv  to  other  kinds  of  air 
operations.  The  short  answer  is  that  it 
would  not.  The  FAA  has  the  same 
response  to  the  comment  of  the  Soaring 
Society  of  America.  The  Soaring 
Society's  comment  argues  that  gliders 
do  not  pollute  measurably,  either  in 
noise  or  emissions,  and  it  states  the 
Society  would  therefore  oppose  a 
general  ban  of  aircraft  flights  over  a 
National  Park.  The  FAA  has  not 
imposed  any  general  ban  on  all  aircraft 
at  Rocky  Mountain  National  Park.  Only 
commercial  air  tour  operations  would 
be  affected  by  the  temporary  ban 
adopted  in  this  rule. 

As  to  HAI's  suggestion  here  that  air 
tour  operations  cannot  be  distinguished 
from  point-to-point  service,  we  believe 
that  neither  the  operators  nor  the  FAA 
will  have  any  difficulty  in 
understanding  the  difference  between 
the  high-frequency  air  tour  service  that 
concentrates  at  places  of  particular 
interest  and  flights  that  travel  as  directly 
as  feasible  between  two  distant  cities, 
and  happen  to  traverse  the  park  on  a 
particular  route.  However,  if  HAI 
believes,  as  it  says,  that  a  more  specific 
definition  is  necessary,  we  invite  HAI  to 
propose  one.  either  for  future  use  at 
RMNP  or  as  part  of  the  development  of 
a  national  rule  on  air  tour  overflights  at 
national  parks. 

Regulatory  Evaluation 

Federal  regulations  must  undergo 
several  economic  analyses.  First. 
Executive  Order  12866  directs  that  each 
Federal  agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule  is  a 
"significant  regulatory  action"  as 
defined  in  the  Executive  Order  and  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  helps  to  assure  that  Federal 
regulations  do  not  overly  burden  small 
businesses,  small  non-profit 
organizations,  and  airports  located  in 
small  cities.  The  RFA  requires 


regulatory  agencies  to  review  rules 
which  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  A  substantial 
number  of  small  entities,  defined  by 
FAA  Order  2100. 14A— "Regulatory 
Flexibility  Criteria  and  Guidance,"  is 
more  than  one-third,  but  not  less  than 
eleven,  of  the  small  entities  subject  to 
the  existing  rule.  To  determine  if  the 
rule  will  impose  a  significant  cost 
impact  on  these  small  entities,  the 
annualized  cost  imposed  on  them  must 
not  exceed  the  annualized  cost 
threshold  established  in  FAA  Order 
2100.14A. 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities,  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule  is  "a 
significant  regulatory  action"  as  defined 
in  the  Executive  Order  and  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures. 
This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  would  not  constitute  a 
barrier  to  international  trade.  The  FAA's 
criteria  for  "substantial  number"  are  a 
number  which  is  not  less  than  11  and 
which  is  more  than  one  third  of  the 
small  entities  subject  to  this  rule 

This  regulatory  evaluation  examines 
the  costs  and  benefits  of  special  flight 
rules  in  the  vicinity  of  Ro<;kv  Mountain 
National  Park  (RMNT).  The  rule  is 
intended  to  preserve  the  natural 
enjoyment  of  RMNP  from  any  potential 
adverse  impact  from  aircraft-based 
sightseeing  overflights.  Since  the 
impacts  of  the  changes  are  relatively 
minor  as  well  as  temporary,  a  full 
regulatory  analysis,  which  includes  the 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  this  rule,  has 
not  been  prepared. 

Costs 

At  present  there  are  no  air  tour 
operations  over  RMNP  and,  despite 
some  expression  of  interest,  none  have 
taken  definitive  action  to  initiate  service 
at  this  time.  Considering  the  historical 
record,  the  FAA  assumed  that  this  final 
rule  will  not  lead  to  increased  costs  to 
an  operator  over  the  next  ten  years  since 
there  are  no  operators.  Moreover, 


applications  for  &.r  tour  operations  have 
been  repeatedly  turned  down  by  the 
town  of  Estes  Park,  and  it  is  unlikely 
that  opposition  to  air  tour  operators  will 
lessen  over  time  there. 

However,  while  there  are  no  air  tour 
operators  that  are  currently  expected  to 
operate  in  RMNP,  information  supplied 
to  the  docket  shows  that  from  time  to 
time  small  operators  have  tried  to  gain 
approval  for  operating  over  RMNP  from 
local  authorities.  In  order  not  to 
overlook  the  potential  costs  imposed  by 
this  rule  to  potential  operators  in  this 
analysis,  the  FAA  has  attempted  to 
estimate  this  potential  cost.  To  estimate 
the  potential  costs  to  these  potential 
operators,  the  FAA  employed  recent 
data  from  the  proposed  rulemaking  on 
"Flight  Rules  in  the  Vicinity  of  Grand 
Canyon  National  Park." 

Financial  data  from  two  small 
scheduled  fixed  wing  operators  and  a 
helicopter  operator  that  operate  over  the 
Grand  Canyon  were  utilized.  The  three 
operators  chosen  are:  a  5  passenger  CE 
206  operator,  a  3  passenger  Piper  Pa- 
28-180  airplane  operator,  and  a  SA- 
341-G  helicopter  of)erator.  The 
estimated  annual  operating  revenues  for 
these  operators  are  respectively, 
$53,000,  $10,000,  and  $16,000. 

Even  if  the  FAA  assumes  that  three 
relatively  small  operators  would 
eventually  gain  authority  to  operate  over 
RMNP  in  the  next  ten  years,  the  costs 
will  still  be  quite  small.  The  FAA 
estimates  costs  in  lost  revenues  to 
operators  due  to  this  rule  will  range 
from  zero,  which  is  most  likely,  to 
$79,000  per  year  if  three  operators  are 
denied  the  ability  to  do  business  over 
RMNP  due  to  the  rule. 

Benefits 

This  rule  serves  to  preserve  the 
desired  state  of  quiet  and  solitude  in  the 
park.  Currently,  the  natural  enjoyment 
of  the  Park  is  not  disturbed  by  air  tour 
operators  and  will  not  be  after  the  rule 
is  promulgated. 

Conclusion 

Small  entities  potentially  affected  by 
the  final  rule  are  potential  air  tour 
operators  that  in  the  absence  of  the  rule 
would  operate  over  Rocky  Mountain 
National  Park.  The  FAA  estimates  from 
zero  to  three  operators  might  be  affected 
by  the  rule,  well  below  the  substantial 
number  criteria.  The  FAA  thus 
concludes  that  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Analysis 

The  final  rule  will  not  have  any 
impact  on  international  trade  because 
the  potentially  affected  operators  do  not 
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compete  with  foreign  operators.  The 
rule  also  will  not  constitute  a  barrier  to 
international  trade,  including  the  export 
of  U.S.  goods  and  services  to  foreign 
countries  and  the  import  of  foreign 
goods  and  services  to  the  United  States. 

Federalism  Implications 

This  action  will  not  have  substantial 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Indeed. 
State  and  local  government 
representatives  have  been  among  the 
advocates  for  FA.A  regulatory  action  to 
protect  RMNP  from  the  noise  created  by 
overflights.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  action  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  United  States 
obligations  under  the  convention  on 
International  Civil  Aviation,  it  is  FAA 
policy  to  comply  with  International 
Civil  Aviation  Organization  Standards 
and  Recommended  Practices  (SARP)  to 
the  maximum  extent  practicable.  For 
this  action,  the  FAA  has  reviewed  the 
SARP  of  Annex  10.  The  FAA  has 
determined  that  this  action  will  not 
present  any  differences. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  fPub.  L.  104-13), 
there  are  no  requirements  for 
information  collection  associated  with 
the  proposed  regulation. 

Conclusion 

For  the  reasons  set  forth  above,  the 
F.AA  has  determined  that  this  rule  is  a 
significant  regulatorv  action  under 
Executive  Order  12866.  The  FAA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 


small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  rule  is 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures. 

List  of  Subjects 

UCFRPnrt91 

.'\ircraft.  Airmen.  Aviation  Safety. 

14CFR  Part  119 

Air  carriers,  Aircraft.  Aviation  safety, 
Charter  flights. 

14  CFR  Part  121 

Air  carriers.  .Aircraft.  .Aviation  safety. 
Safety.  Transportation. 

14CFR  Part  135 

.Air  Taxis.  .Aircraft,  .Airmen.  .A\  lation 
safety. 

The  Amendment 

The  FAA  wishes  to  be  responsive  to 
concerns  about  the  effects  of  overflights 
on  the  national  park  svstem.  For  that 
reason  and  due  to  the  unique  situation 
at  RMNP  the  FAA  is  temporanlv 
banning  commercial  air  tour  operations 
in  the  vicinity  of  the  RMNP  for 
sightseeing  purpo.ses  for  the  limited 
duration  of  the  SF.AR.  In  consideration 
of  the  foregoing,  the  Federal  .Aviation 
.Administration  amends  Title  1-4  of  the 
Code  of  Federal  Regulations  (14  CFR) 
parts  91.  119.  121,  and  U5  ,s  follows 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows 

Authority:  49  I. ,S.C,  t06(g!  4rno.K40n.i 
40120.  44101,  44111.  44701.  44709,  44711. 
44712.  4471,T.  44716.  4471",  44722,  46306, 
46315.  46316.  46502    46504.  4650h-4h.507 
47122.47508.47528-47531 

PART  119— CERTIFICATION:  AIR 
CARRIERS  AND  COMMERCIAL 
OPERATORS 

2  The  .Authority  citation  for  part  19 
continues  to  read  as  follows: 

Authority:  49  C.S.C.  106ig).  1153  40101. 
4010.  40103.  40113,  44105.  44106   44111 


44701-44717.  44722.  44901.44903.  44904. 
44906.  44912.  44914  44936,  44938.  46103 
46105 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC.  FLAG. 
AND  SUPPLEMENTAL  OPERATIONS 

3.  The  authority  citation  for  part  121 
continues  to  read  as  follows 

-Authority:  49  L'.Sc;   lOhigi.  40113   40119. 
44101.  44701-44702.  44705.  44709-44711.  ' 
44713,  44716^4717.  44722.44901.  44903- 
44904,  44912    46105 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

4,  The  authontv  citation  for  part  135 
is  revised  to  read  as  follows. 

.Authority:  44  I  S.C.  106(^1,  40113,  44701- 
44-02,  44705,  44709.44711-44713,  44715- 
44717.  44722. 

5   In  parts  91.  119.  121,  and  135, 
Special  Federal  .Aviation  Regulation  No. 
78.  the  text  of  which  will  appear  at  the 
beginning  of  part  91  i--  added  to  read  as 
follows: 

SPAR  No.  78— Special  Operating  Rules 
for  Commercial  Air  Tour  Operators  in 
the  Vicinity  of  the  Rocky  .Mountain 
.National  Park 

Section  1  Applicability.  This  Special 
Federal  .Aviatior  Regulation  prescribes 
operating  rules  for  commercial  air  tour  flight 

operations  within  the  lateral  boundaries  of 
the  Rockv  Mountain  National  Park.  CO 

Section  2  Definition  For  the  purpose  of 
this  SF.^R.  ■comTieniai  air  tour"  means:  tije 
operation  of  an  -aircraft  carrying  passengers 
for  (  ompensation  or  hire  for  aerial 
sightseeing 

.Secticjn  3.  Restriction  No  person  may 
conduct  a  commercial  air  tour  operation  in 
the  airspace  over  Ror  kv  Mountain  National 
Park.  CO 

Expiration:  This  SF.AR  will  expin-  on  the 
adoption  of  a  final  rule  in  Docket  No.  27643. 

Issued  in  Washington  on  January  3, 1997. 
Linda  Hall  Daschle. 
Acting  Administrator. 
iFR  Doc.  97-435  Filed  1-3-97;  3:46  pmj 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171. 173  and  180 

[Docket  HM-200;  Amdt  Nos.  171-150, 173- 
259,  and  180-11] 

RIN  2137-AB37 

Hazardous  Materials  in  Intrastate 
Commerce 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  requires  that 
all  intrastate  shippers  and  carriers 
comply  with  the  Hazardous  Materials 
Regulations  (HMR)  with  certain 
exceptions.  This  action  is  necessan,  to 
comply  with  amendments  to  the  Federal 
hazardous  materials  transportation  law 
mandating  that  IX)T  regulate  the 
transportation  of  hazardous  materials  in 
intrastate  commerce.  The  intended 
effect  of  this  rule  is  to  raise  the  level  of 
safety  in  the  transportation  of  hazardous 
materials  by  applying  a  uniform  system 
of  safety  regulations  to  all  hazardous 
materials  transported  in  commerce 
throughout  the  United  States. 
DATES:  Effective  date:  Oclober  1.  1997. 

Permissive  compliance  date: 
Compliance  with  the  requirements  as 
adopted  herein  is  authorized  as  of  April 
8.  1997.  This  time  period  provides 
sufTicient  time  for  receipt  and  resolution 
of  any  petitions  for  reconsideration 
received  on  this  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  LaValle  or  Deborah  Boothe.  (202) 
366-8553,  Office  of  Hazardous  Materials 
Standards.  RSPA.  400  Seventh  Street, 
SW..  Washington.  DC;  2059O-OO01. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Currently,  the  Hazardous  Materials 
Regulation's  (HMR:  49  CFR  parts  171- 
180)  do  not  apply  to  highway 
transportation  by  intrastate  carriers, 
except  for  the  transportation  of 
hazardous  substances,  hazardous 
wastes,  marine  pollutants,  and 
flammable  cr\ogenic  liquids  in  portable 
tanks  and  cargo  tanks.  The  HMR  apply 
to  ail  hazardous  materials  transported  in 
commert-e  by  rail  car,  aircraft,  or  vessel. 
A  luly  1986  report  by  the  Office  of 
Technology  Assessment  IOTA),  then  an 
agency  of  Congress,  entitled 
"Transportation  of  Hazardous 
Materials."  highlighted  the  need  for 
national  uniformity  in  the  regulation  of 
hazardous  materials  transportation  and 
packagmg  requirements. 


In  response  to  the  OTA  report,  RSPA 
published  an  advance  notice  of 
proposed  ruleniakmg  in  the  Federal 
Register  on  June  29,  1987  (52  FR  24195] 
which  requested  comments  on 
extending  the  application  of  the  HMR  to 
all  intrastate  transportation  in 
commerce  as  a  means  of  promoting 
national  uniformity  and  transportation 
safety.  In  1990.  the  Federal  hazardous 
material  transportation  law  was 
amended  to  require  the  Secretary  to 
regulate  hazardous  materials 
transportation  in  intrastate  commerce. 
49U.S.C.  5103(b)(1) 

RSPA  proposed  to  extend  the 
application  of  the  HMR  to  all  intrastate 
transportation  of  hazardous  materials  in 
commerce  in  a  notice  of  proposed 
rulemaking  (NPRM)  published  on  July 
9,  1993  158  FR  36920].  A  correction  to 
the  NPRM  was  published  on  July  15, 
1993  [58  FR  38111).  The  NPRM 
requested  comments  on  the  need  for, 
and  possible  consequences  of,  extending 
the  application  of  the  HMR  to  all 
intrastate  transportation  of  hazardous 
materials  in  commerce. 

More  than  200  comments  were 
received  in  response  to  the  NPRJvl. 
While  most  of  the  commenters 
supported  the  idea  of  uniformity,  a 
significant  number  requested  relief  from 
the  application  of  the  HMR  (or  portions 
thereof)  Among  the  concerns  expressed 
were  the  appropriateness  of  regulating: 
(1)  Small  quantities  of  hazardous 
materials  that  are  used  incidental  to  a 
primary  business  that  is  other  than 
transportation:  and  (2)  the  operation  of 
small  cargo  tank  motor  vehicles. 

The  major  objections  raised  were  that; 
(1)  uniform  treatment  of  all  intrastate 
hazmat  shippers  and  carriers  under  the 
HMR  would  be  extremely  detrimental  to 
rural  and  small  businesses,  including 
petroleum  marketers  and  farmers;  (2) 
although  all  States  have  adopted  the 
HMR,  certain  States  have  deviated  from 
the  regulations,  particularly  regarding 
highway  shipments,  e.g.,  by 
"grandfathering"  non-DOT  specification 
cargo  tanks,  or  exempting  farm 
operations;  and  (3)  regulation  of  user 
quantities  of  hazardous  materials 
transported  incidental  to  the  primary 
responsibility  of  the  carrier  (i.e., 
materials  of  trade)  could  create  burdens 
for  these  carriers. 

In  response  to  comments  to  the 
NPRM.  RSPA  published  a  supplemental 
notice  of  proposed  nilemaking  (SNPRM) 
in  the  Federal  Register  on  March  20, 
1996  161  FR  114H4i.  The  three  prop  isals 
addressed  in  the  SNPRM  were 
exceptions  from  the  HMR  for:  (1) 
"Materials  of  trade. "  (2)  non- 
specification  small  cargo  tank  motor 
vehicles  (i.e.,  less  than  13,250  liters 


(3,500  gallon)  capacity)  used  exclusively 
in  intrastate  transportation  of  flammable 
liquid  petroleum  products,  and  (3) 
certain  requirements  addressing  use  of 
registered  inspectors  for  these  small 
cargo  tank  motor  vehicles  used  to 
transport  flammable  Liquid  petroleum 
fuels. 

n.  Summary  of  Regulatory 
Amendments 

RSPA  received  more  than  1200 
comments  on  the  SNPRM  from  a  variety 
of  organizations,  including  trade 
associations,  petroleum  marketers, 
public  service  commissions,  state 
police,  farmers  and  farm  co-operatives, 
water  and  power  companies,  members 
of  Congress,  State  and  Federal 
government  agencies,  waste  haulers  and 
fertilizer  associations. 

A.  Extension  of  the  HMR  to  Intrastate 
Transportation 

Commenters  in  support  of  the 
expansion  of  the  HMR  to  intrastate 
carriage  stated  that  deviations  from  a 
uniform  domestic  scheme  should  be 
minimized.  One  commenter  stated  that 
the  report  by  OTA  entitled 
"Transportation  of  Hazardous 
Materials"  was  right  on  target  by 
identifying  the  need  for  uniformity  in 
transportation  of  hazardous  materials, 
and  that  the  action  taken  by  RSFA  in 
response  to  the  report  and  the  Federal 
hazardous  materials  transportation  law 
was  correct. 

Petroleum  marketers  and  the 
agricultural  community,  many  of  whom 
are  small  businesses,  opposed  extending 
the  HMR  to  intrastate  movement  of 
hazardous  materials.  Some  of  these 
commenters  stated  that  the  additional 
requirements,  such  as  for  shipping 
papers  and  placarding,  would  provide 
little  or  no  benefit  to  public  safety  when 
compared  to  the  increased  cost  of 
regulation.  These  commenters  urged 
RSPA  to  issue  an  excaption  from  the 
regulations  that  recognizes  the  needs  of 
agricultural  producers  by  waiving  the 
application  of  certain  requirements  of 
the  HMR.  Other  commenters  expressed 
concerns  about  the  requirements  for 
specification  cargo  tanks  used  to 
transport  hazardous  materials  (other 
than  combustible  liquids)  and  stated 
that  the  cost  of  retrofitting  non- 
specification  cargo  tanks  would  be 
prohibitive. 

As  required  by  the  Federal  hazardous 
materials  transportation  law,  this  rule 
extends  the  application  of  the  HMR  to 
intrastate  transportation  of  hazardous 
materials  by  highway  and  provides 
exceptions  for:  (1)  Materials  of  trade 
transported  by  interstate  and  intrastate 
motor  carriers;  (2)  certain  non- 
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specification  packagings  in  intrastate 
transportation;  (3)  inspectors  of  .small 
cargo  tank  motor  vehicles,  used  for 
flammable  liquid  petroleum  fuels  in 
interstate  and  intrastate  transportation: 
and  (4)  certain  agricultural  products 
transported  in  intrastate  commerce 
under  specified  conditions.  Section 
171.1  is  revised  to  extend  the  scope  of 
the  HMR  to  intrastate  transportation  of 
hazardous  materials.  In  addition  §  171.8 
is  reorganized  for  clarity  and  therefore 
republished  in  its  entirety  for  the 
convenience  of  the  reader. 

B.  Exceptions  for  Materials  of  Trade 

Prompted  by  comments  submitted  to 
the  NPRM  and  petitions  for  rulemaking. 
RSPA  proposed  in  the  SNPRM  to  limit 
regulatory  requirements  for  the 
transportation  of  certain  hazardous 
materials  used  as  materials  of  trade. 
Factors  leading  to  RSPA's  determination 
included:  (1)  The  relatively  small 
quantity  of  these  hazardous  materials 
that  are  normally  carried  on  a  motor 
vehicle;  (2)  the  general  reliance  on  a 
DOT  specification  or  U.N.  standard 
packaging  (or  components  thereof)  as 
the  principal  packaging;  and  (3)  a  motor 
vehicle  operator's  familiarity  with  the 
hazardous  material  being  transported. 

Materials  of  trade  include,  subject  to 
certain  limitations,  hazardous  materials 
carried  on  a  motor  vehicle  for  protecting 
the  health  and  safety  of  the  motor 
vehicle  operator  (such  as  insect 
repellant  or  self-contained  breathing 
apparatus)  or  for  supporting  the 
operation  or  maintenance  of  a  motor 
vehicle  (such  as  a  spare  battery  or 
engine  starting  fluid).  They  also  include 
certain  hazardous  materials  carried  by  a 
private  motor  carrier  engaged  in  a 
principal  business  which  is  other  than 
transportation,  such  as  lawn  care, 
plumbing,  welding,  door-to-door  sale  of 
consumer  goods,  and  farm  operations. 

In  proposed  §  173.6.  RSPA  identified 
types  and  quantities  of  hazardous 
materials  for  which  exceptions  would 
be  provided.  Specific  limitations  (such 
as  maximum  gross  weight  of  materials 
of  trade  that  may  be  carried  on  a  motor 
vehicle)  and  safety  provisions  (such  as 
packaging  and  hazard  communication) 
were  proposed  to  strike  a  balance 
between  safety  and  the  impact  of  full 
application  of  the  HMR. 

Most  commenters  to  the  SNPRM 
supported  the  materials  of  trade 
proposal,  and  offered  many  suggestions 
for  its  modification  or  expansion. 

1.  Definition  of  material  of  trade 
(§171.8) 

One  commenter  requested  that  the 
first  two  criteria  (carried  for  the  purpose 
of  protecting  the  health  and  .safety  of  the 


motor  vehicle  operator  or  passengers; 
and  carried  for  the  purpose  of 
supporting  the  operation  or 
maintenance  of  the  motor  vehicle) 
should  be  expanded  to  all  modes 
allowing  materials  of  trade  to  be  carried 
by  air  or  water.  The  same  commenter 
also  requested  that  the  third  criteria 
(carried  by  a  private  carrier  in  direct 
support  of  a  principal  business  that  is 
other  than  transportation)  should  be 
limited  to  materials  used  that  dav  which 
would  limit  the  scope  of  the  materials 
of  trade  exception.  Two  commenters 
requested  that  RSPA  expandjhe  third 
criteria  of  the  definition  from  private 
motor  carrier  to  include  use  of  a 
contract  carrier  dedicated  to  a  private 
carrier  (i.e..  an  exclusive  use  contract 
carrier).  In  addition,  some  commenters 
noted  that  the  materials  of  trade 
definition  would  exclude  maintenance 
vehicles  such  as  tow  trucks  and  railroad 
motor  vehicles  that  carry  materials  of 
trade  for  the  purpose  of  supporting  the 
operation  or  maintenance  of  another 
motor  vehicle  or  a  rail  car. 

RSPA  believes  that  the  materials  of 
trade  exception  should  apply  onlv  to 
highway  transportation,  as  proposed. 
The  HMR  already  provide  modal 
exceptions  for  certain  hazardous 
materials  used  as  carrier's  equipment 
and  supphes  (e.g,  §  175.10).  This  final 
rule  is  intended  to  provide  similar  relief 
for  highway  transportation.  The  second 
criteria,  however,  is  expanded  to 
include  maintenance  vehicles  that  earn*' 
materials  of  trade  for  the  purpose  of 
supporting  the  operation  or 
maintenance  of  motor  vehicles  rather 
than  "the  motor  vehicle  on  which  it  is 
carried"  as  was  originally  proposed. 
Under  the  third  criteria,  any  private 
carrier,  including  a  railroad  operating  its 
motor  vehicles  in  maintenance-of-way 
service,  is  eligible  for  the  materials  of 
trade  exception.  RSPA  did  not  intend  to 
limit  the  materials  of  trade  exception  to 
materials  used  the  same  day.  Rather,  the 
primary  factor  is  that  the  hazardous 
material  is  used  incidental  to  the  private 
carrier's  principal  business. 

2.  Limitation  of  Materials  of  Trade 
Exception  to  Certain  Classes  of 
Hazardous  Materials  (§  173.6(a)) 

Commenters  requested  inclusion  of 
the  following  additional  classes  and 
divisions  of  hazardous  materials  within 
the  materials  of  trade  exception: 
Test  kits  containing  Division  4.3 

materials; 
Power  cartridge  devices.  Division  1.4; 
Division  1.4S  igniters  used  by  railroads 

for  welding  rail; 
Division  1.4G  railway  to  pedoes: 
Division  6.2  infectious  suhstances 

(home  health  care); 


Display  fireworks;  and 

Chlorine  gas  in  20-pound  cylinders. 

RSPA  agrees  that  test  kits  containing 
small  amounts  of  Division  4.3  materials 
may  be  safely  transported  as  materials  of 
trade.  These  types  of  test  kits  are 
frequently  transported  and  used  bv 
electric  utilities  and  used  oil  handlers 
and  contain  very  small  quantities  of  a 
Division  4.3  material.  Therefore,  tt  173.6 
includes  Division  4.3  materials  when 
transported  in  quantities  that 
correspond  to  the  small  quantit\ 
exceptions  in  §  173.4.  A  power  device 
cartridge  [used  to  project  fastening 
devices)  which  is  classed  in  Division  1  4 
Compatibility  Group  S  (1,4S)  mav  be 
reclassed  as  ORM-D  if  transported  in 
accordance  with  the  requirements  of 
§  173.63(b).  A  power  cartridge  device 
that  is  reclassed  as  ORM-D  meets  the 
criteria  for  a  material  of  trade. 

The  level  of  hazard  posed  bv  other 
materials  suggested  by  commenters  is 
not  consistent  with  the  intent  of  the 
materials  of  trade  exception.  For  that 
reason,  explosives  such  as  igniters  used 
for  welding  rail,  railwav  torpedoes. 
Division  6.2  materials  (infec;tious 
substances  and  regulated  medical 
waste),  Division  2.3  materials  (such  as 
chlorine  gas.  a  poison  by  inhalation 
material  in  Hazard  Zone  B)  and  displav 
fireworks  are  not  included  in  the 
materials  of  trade  exception. 

3.  Gross  Mass  or  Capacitv  of  Packagings 
for  Materials  of  Trade  (§  173.6(a)) 

Some  commenters  requested  that 
larger  container  capacities  be  authorized 
for  materials  of  trade,  such  as  a 
permanently  attached  tanks  having  a 
capacity  not  greater  than  400  gallons  for 
dilute  mixtures  of  hazardous  materials. 

Commenters  expressed  concern  that, 
while  a  small  container  filled  witti  a 
concentrated  hazardous  material  may 
meet  the  criteria  for  materia!  of  trade, 
when  the  same  amount  is  transported  in 
an  aqueous  solution  in  a  bulk 
packaging,  it  no  longer  qualifies  for  the 
material  of  trade  exception.  An  example 
is  chlorpyrifos.  a  pesticide,  which  has  a 
reportable  quantitv  of  one  pound  As  a 
concentrate,  chlorpyrifos  would  qualih' 
as  a  matenal  of  trade.  However,  due  to 
its  one-pound  reportable  quantity,  when 
diluted  with  water  in  a  300-gallon 
capacity  cargo  tank  or  portable  tank  to 
the  1  or  2  percent  concentration  in 
which  the  product  is  normallv  applied, 
the  tank  will  contain  a  reportable 
quantity  and  would  be  a  hazardous 
substance  subject  to  the  HMR  as  a  Class 
9  material.  Notwithstanding  the  fact  that 
the  same  amount  of  chlorp>Tifos  (in 
concentrated  form)  would  be  excepted 
from  most  regulatory  requirements 
when  transported  in  conformance  with 
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§  173.6.  under  the  proposal  a  tank  of 
diluted  material  would  not  be  subject  to 
regulatory  relief.  In  some  cases  these 
solutions  may  be  diluted  to  such  an 
extent  that  thev  are  no  longer  subject  to 
the  HMR.  RSPA  agrees  that  the 
increased  volume  that  comes  with 
dilution  poses  no  additional  threat  to 
the  environment.  Accordingly, 
§  17.1.6(a)(l)(iii)  authorizes  a  dilute 
mixture  (up  to  2  percent  concentration) 
in  a  non-specificaticn  bulk  packaging 
having  a  capacity  equal  to  or  less  than 
1500  liters  (400  gallons)  when  properly 
classed  as  a  Class  9  liquid.  A  material 
of  trade  is  authorized  ui  a  packaging 
having  a  maximum  capacity  of  30  liters 
(8  gallons).  When  the  30  liter  quantity 
is  diluted  with  l.SOO  liters  of  water,  it 
produ<:es  a  2  percent  concentration 
mixture.  A  condition  specified  in 
«}  17:i.H;(c)(2j  requires  that  the  bulk 
packaging  (capacity  greater  than  119 
gallons)  containing  tr.e  diluted  material 
of  trade  must  be  .marked  with  the  four- 
digit  identification  number  marking  (as 
prescribed  by  §  172.332)  to  be 
authorized  for  transportation  as  a 
material  of  trade. 

4.  Materials  Excluded  From  the 
Materials  of  Trade  Exception 

(i>173.6(a)(4)l 

A  few  commenters  stated  that 
hazardous  materials  associated  with  the 
identification  numbers  UN2924  and 
UN292.')  should  not  be  excluded  from 
the  materials  of  trade  exception.  These 
commenters  contended  that  other  dual 
hazard  materials  are  authorized  under 
proposed  *?  173.R(a)(l),  and  use  of  a 
generic  proper  shipping  name  for  such 
dual  hazard  materials  is  not  reason  to 
exclude  them  from  the  materials  of  trade 
exception.  Commenters  also  stated  that 
the  list  of  prohibited  hazardous 
materials  ns.sociated  with  certain 
identification  numbers  was  recently 
removed  from  the  small  quantity 
exception  in  *^  173.4  RSP.-\  agrees  and 
the  identification  numbers  proposed  for 
inclusion  in  paragraph  (a)(4)  are  not 
adopted. 

Commenters  requested  clarification 
on  the  inclusion  of  hazardous  wastes  as 
materials  of  trade.  RSPA  confirms  that 
hazardous  wastes  are  not  included  in 
the  materials  of  trade  exception. 
Inclusion  of  hazardous  wastes  as 
materials  of  trade  would  conflict  with 
other  requirements  such  as  tho.se 
pertaining  to  manifests  (40  CFR  Part  262 
and  49  CFR  171.3  and  172.205). 

5.  Packaging  for  Materials  of  Trade 

(§  173.6(b)) 

Many  commenters  requested 
clarification  of  the  packaging 
requirements  for  materials  of  trade. 


Some  commenters  stated  that  it  would 
not  be  possible  to  determine  whether  a 
non-tested  package  has  equal  or  greater 
strength  and  integrity  as  one  that  meets 
DOT'S  performance  standards  Another 
commenter  .stated  that  the  packaging 
requirements  for  materials  that  are  not 
manufactured  should  be  clarified.  No 
alternatives  were  suggested  by 
commenters. 

By  requiring  the  manufacturer's 
original  packaging,  RSPA  is  effectively 
requiring  DOT-authorized  packagings  or 
their  equivalent  for  materials  of  trade.  A 
packaging  that  has  equal  or  greater 
strength  and  integrity  should  be  capable 
of  passing  the  performance  tests 
required  for  a  packaging  for  that 
particular  hazardous  material.  As  with 
ail  hazardous  materials  packagings,  the 
packaging  must  be  compatible  with  the 
lading.  If  the  manufacturer's  original 
packaging  is  not  available,  shippers  may 
refer  to  the  HMR  to  determine  what  type 
of  packaging  is  authorized  or  required 
and  then  make  a  determination  as  to 
what  packaging  may  be  used  for  that 
material  of  trade.  If  doubt  remains, 
shippers  and  carriers  are  advised  to  use 
a  sjpecification  packaging. 

Commenters  also  requested  an 
exception  from  the  packaging 
requirements  for  salespersons  to 
transport  hazardous  materials  in  an 
open  box.  An  exception  is  already 
provided  from  the  outer  pa<.kaging 
requirements  for  receptacles  that  are 
secured  against  movement  in  cages. 
carts,  bins,  boxes  or  compartments  in 
§  173.6(b)(3).  Therefore,  a  salesperson 
may  transport  an  open  box  containing 
inner  receptacles  as  long  as  they  are 
secured  against  movement. 

One  commenter  stated  that 
requirements  for  packaging  gasohne 
should  reference  the  Occupational 
Safety  and  Health  Administration's 
(OSHA)  regulations  applicable  to 
construction  activities  (29  CFR 
1926.152).  These  OSHA  requirements 
address  storage  and  use  of  gasoline  at 
construction  sites  rather  than 
transportation.  The  OSHA  standard  that 
addresses  safety  cans  for  gasoline  is  29 
CFR  1910.106  which  is  referenced  as  an 
option  for  packaging  gasoline  in 
§  173.6(b)(4). 

One  commenter  stated  that  RSPA 
should  require  that  all  cylinders  have 
the  gauge  removed  and  a  protective  cap 
in  place  for  cylinders  capable  of 
receiving  a  cap.  Another  commenter 
asked  whether  manifolding  is 
authorized  for  compressed  gas 
cylinders.  RSPA  believes  that  it  is 
unnecessary  for  cylinders  to  have  the 
gauges  removed  and  protective  caps  in 
place.  Section  173.6(b)(1)  requires  all 
materials  of  trade  packages  to  be 


securely  closed,  secured  against 
movement,  and  protected  against 
damage.  Accordingly,  all  valves  must  be 
closed  on  all  cylinders,  but  manifolding 
of  cylinders  charged  with  gases  that  are 
materials  of  trade  is  not  prohibited. 

6.  Hazard  Communication  (§  173.6(c)) 

Several  large  shipping  and 
manufacturing  compaiiies  requested 
that  the  materials  of  trade  marking 
requirement  include  the  manufacturer's 
name  and  telephone  number, 
precautionary/warning  statements,  trade 
name  and  associated  hazard,  or  at  least 
the  proper  shipping  name  and 
identification  number. 

RSPA  is  satisfied  that  marking  each 
package  with  an  indication  of  the 
hazardous  material  it  contains  (with  the 
addition  of  marking  "RQ"  on  a  package 
containing  a  reportable  quantity  of  a 
hazardous  substance)  is  adequate  for  a 
material  of  trade.  In  case  of  a  spill, 
carriers  need  to  know  if  the  spill  needs 
to  be  reported  to  the  National  Response 
Center,  thus  the  requirement  for  the 
"RQ"  marking.  Additional  marking 
requirements  would  be  of  small  value 
due  to  the  quantity  limits  of  most 
hazardous  materials  allowed  under  the 
materials  of  trade  exception,  and  in 
view  of  the  fact  that  a  cylinder 
containing  compressed  gas  must  bear 
the  required  DOT  hazard  warning  label. 
A  provision  is  added  in  §  173.6(c)(1)  to 
require  a  packaging  to  be  marked  "RQ" 
when  it  contains  a  hazardous  substance 
in  a  reportable  quantity. 

One  commenter  stated  that  vehicle 
operators  should  be  made  aware  of 
appropriate  emergency  action.  A  few  of 
tiie  commenters  believe  that  hazardous 
materials  require  more  than  a  passing 
knowledge  that  they  exist  to  transport 
them  safely.  One  commenter  stated  that 
carriers  should  still  be  required  to 
provide  training  for  their  employees. 

One  purpose  of  the  materials  of  trade 
exception  is  to  provide  appropriate 
relief  to  private  carriers  transporting 
small  quantities  of  hazardous  materials. 
These  private  carriers  generally 
transport  the  same  types  of  materials 
repeatedly.  Through  experience,  they 
gain  a  basic  knowledge  of  the  hazardous 
material  being  transported.  RSPA  does 
not  believe  these  types  and  quantities  of 
hazardous  materials  warrant  more 
restrictive  regulation  than  what  was 
proposed  other  than  the  retention  of  the 
"RQ"  marking  requirement,  which  has 
been  in  effect  since  1980. 

7.  Aggregate  gross  weight  of  materials  of 
trade  on  a  vehicle  (§  173.6(d)) 

Many  commenters  wanted  the 
maximum  gross  weight  allowed  on  the 
vehicle  raised  from  150  kg  (330 
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pounds),  especially  when  transporting 
compressed  gas  cylinders.  They  stated 
that  cylinders  can  weigh  up  to  200 
pounds  each,  and  various  commenters 
suggested  raising  the  weight  restriction 
to  levels  between  500  and  1000  pounds. 
RSPA  agrees  that  steel  cylinders  could 
easily  exceed  the  maximum  gross 
weight  for  materials  of  trade  on  a 
transport  vehicle.  Paragraph  (d)  allows  a 
maximum  gross  weight  of  200  kg  (440 
pounds)  which  would  typically 
accommodate  two  cylinders  of 
compressed  gas,  each  having  a  gross 
weight  of  100  kg  (220  pounds)  as 
limited  by  §173. 6(a)(2). 

C.  Exceptions  for  Certain  Non- 
Specification  Packagings  Used  in 
Intrastate  Transportation  f§  173.8) 

The  proposals  in  §  173.8  generated 
numerous  comments  both  in  support  of 
the  proposals  and  in  opposition  to  the 
exceptions  proposed.  Comments  in 
support  of  the  proposals  were  generally 
submitted  by  petroleum  marketer 
associations  and  individual  marketers. 
Comments  opposed  to  the  proposals 
were  submitted  by  State  agencies, 
chemical  manufacturers,  interstate 
motor  carrier  associations,  and  the 
National  Transportation  Safety  Board 
(NTSB). 

Some  commenters,  such  as  the  NTSB, 
oppose  any  use  in  hazardous  materials 
service  (other  than  for  combustible 
liquids)  of  any  non-specification  cargo 
tank  past  the  three  year  transition 
provision  proposed  in  the  SNPRM. 
Commenters,  including  State  agencies, 
stated  that  an  authorization  to  allow  the 
continued  use  of  non-specification  cargo 
tanks  beyond  the  three  year  transition 
period  will  continue  to  place  the  pubhc 
at  risk,  by  allowing  substandard  levels 
of  safety.  Commenters  believe  that  the 
level  of  potential  hazard  presented  by  a 
cargo  tank  motor  vehicle  of  less  than 
3,500  gallons  is  comparable  to  risks 
presented  by  larger  cargo  tanks  and  that 
the  fact  that  these  cargo  tank  motor 
vehicles  operate  within  a  single  State 
does  not  diminish  the  risk.  The 
Hazardous  Materials  Advisory  Council 
stated  that  deviations  from  a  uniform 
domestic  regulatory  scheme  should  be 
minimized.  The  State  Police  of  Idaho 
described  a  scenario  involving  a  small 
cargo  tank  motor  vehicle  that  resulted  in 
a  major  hazardous  materials  incident 
and  forest  fire.  As  a  result  of  this 
incident,  Idaho  implemented  a  complete 
statewide  inspection  program  on  similar 
type  motor  vehicles.  In  support  of  their 
opposition  to  the  proposal  in  this 
section  the  Idaho  State  Police  stated: 

The  result  of  this  incident  caused  us  to 
complete  a  statewide  inspection  effort  on  all 
similar  type  vehicles.  We  were  alarmed  at 


what  we  found.  Several  tanks  of  the  same 
size  as  the  one  involved  with  the  fire  were 
found  to  have  the  same  type  of  leaks,  going 
directly  on  the  exhaust  system  under  the 
tank.  Other  violations  noted  included  domes 
with  missing  seals,  inspections  that  were 
many  years  expired,  many  drivers  with  no 
hazardous  materials  training  at  all,  and  much 
of  the  equipment  in  disrepair.  We  found  that 
in  many  cases  the  people  operating  this  type 
of  tankers  had  just  bought  the  business  and 
started  hauling  gasoline  *   *    *. 

*   *   *  Yet  we  found  a  huge  majority  of  this 
type  of  tankers  that  were  literally  bombs 
waiting  to  go  off.  We  believe  this  is  not  a 
problem  unique  to  Idaho,  and  it  is 
representative  of  this  type  of  tankers  across 
the  nation. 

There  are  many  reasons  for  the  poor 
condition  of  this  type  of  tankers  They 
typically  travel  state  and  county  roads.  Thev 
rarely,  if  ever  travel  through  ports  of  entn  or 
weigh  stations  and  are  almost  never 
mspected.  Yet,  this  type  of  vehicle  in  a  poor 
state  of  repair  present  the  greatest  danger  to 
safety  when  compared  to  large  semi-tanker 
type  units. 

Small  "Mom  and  Pop"  tanks  load  and 
unload  right  next  to  homes,  schools, 
hospitals  and  businesses  of  all  kinds  and 
sizes.  They  are  close  to  large  numbers  of 
people  as  they  travel  around  loading  and 
unloading.  Yet  the  drivers/owners/operators 
have  the  least  training  and  the  poorest 
equipment. 

Comments  in  support  of  the  proposed 
exceptions  provided  in  this  section  state 
that  the  proposal  is  a  good  first  step  in 
reducing  the  regulatory  burdens  on  the 
small  business  petroleum  marketer. 
Commenters  believe  that  States  should 
be  allowed  to  providp"exceptions  for 
businesses  wilhin  their  State.  Thev 
stated  that  the  safety  record  of  these 
small  cargo  tank  motor  vehicles  is  ver\ 
good.  They  also  state  that  it  would  be 
extremely  burdensome  to  totally  replace 
the  fleet  of  non-specification  cargo  tanks 
with  specification  cargo  tanks,  without 
quantifiable  data  that  demonstrate 
significant  increases  in  safety. 

RSPA  believes  that  the  exceptions 
provided  in  §  173.8  are  responsive  to 
concerns  about  the  economic  and 
regulatory  impacts  on  small  businesses 
that  currently  operate  non-specification 
small  cargo  tanks.  RSPA  also  believes 
that  the  conditions  prescribed  in  this 
section  provide  for  an  acceptable  level 
of  safety.  As  provided  in  this  final  rule, 
a  small  non-specification  cargo  tank 
motor  vehicle  may  only  be  operated  bv 
an  intrastate  motor  carrier  of  flammable 
liquid  petroleum  products  in  a  State 
that  allows  its  use  and  it  must  be 
operated  in  conformance  with  the 
requirements  of  that  State.  In  addition, 
after  June  30.  2000,  the  tank  would  have 
to  meet  the  Part  180  requirements 
(e.xcept  for  §  180.405(g))  in  the  same 
manner  as  required  for  DOT  MC  306 
cargo  tank  motor  vehicles.  Since  the 


exception  for  continued  use  of  non- 
specification  cargo  tanks  applies  only  to 
those  in  operation  within  a  State  prior 
to  July  1 ,  1998.  no  additional  non- 
specification  cargo  tanks  may  be  placed 
in  service  after  that  date.  Therefore,  as 
the  non-specification  cargo  tanks  are 
replaced,  they  would  be  replaced  with 
cargo  tanks  meeting  the  specification 
requirements  of  the  HMR. 

The  Petroleum  Marketers  Association 
of  America  (PMAA)  requested  that 
RSPA  extend  the  date  that  a  non- 
specification  cargo  tank  may  be 
authorized  by  a  state  statute  or 
regulation.  They  requested  an  additional 
two  years,  until  July  1.  1998,  so  that 
state  legislatures  would  be  able  to 
provide  such  exceptions  prior  to 
implementation  of  these  regulations.  As 
requested,  the  dates  within  this  section 
have  been  revised  to  provide  an 
additional  two  years  for  States  to 
incorporate  any  additional  exceptions  in 
their  State  laws  or  regulations. 
Additionally,  a  'hree  year  transition  was 
intended  for  bulk  packagings  under 
§  173,8  (a)  and  (d)(6),  therefore,  the 
dates  referenced  in  these  paragraphs 
have  been  changed  to  read  "June  30, 
2000." 

PMAA  also  asked  that  RSPA  adopt  a 
"truck  by  truck  interpretation"  of  what 
constitutes  an  "intrastate  motor  carrier." 
because  if  believes  that  a  Company 
should  not  he  considered  an  interstate 
carrier  of  hazardous  materials  when  its 
hazardous  materials  vehicles  never 
leave  its  "home"  State,  but  other 
vehicles  used  by  the  carrier  transport 
non-hazardous  materials  across  State 
lines.  In  addition,  PMAA  asked  that 
"intrastate  ■  transportation  be 
interpreted  to  include  movements  that 
are  no  more  than  100  miles  outside  the 
carrier's  "home"  State,  because  one 
delivery  out  of  State  "to  a  person  who 
would  otherwise  never  receive  any 
gasoline  or  diesel  fuel  *   •   *  will  cause 
all  of  the  other  trucks  in  the  fleet  to  be 
subject  to  the  federal  HMR." 

In  essence.  PMAA  is  asking  RSPA  to 
create  new  exceptions  from 
requirements  in  the  HMR  that  have,  for 
many  years,  been  applicable  to  all 
interstate  motor  carriers.  If  RSPA  were 
to  adopt  PMAA's  request,  regarding 
movements  up  to  100  miles,  an  adjacent 
State  would  be  compelled  to  accept 
exceptions  that  apply  in  a  carrier's 
"home"  State  even  if  those  exceptions 
had  not  beon  adopted  in  the  adjacent 
State,  RSPA  has  consistently  interpreted 
"interstate  motor  carrier"  as  any  carrier 
that,  in  the  course  of  its  business,  travels 
between  States,  or  between  a  State  and 
a  foreign  country,  or  between  two  points 
in  a  single  State  through  another  State 
or  a  foreign  country.  For  this  reason. 
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RSPA  believes  that  the  proper  meaning 
of  the  term  "intrastate  commerce,"  as 
used  in  49  U.S.C.  5103(b)(1)  and  the 
HMR,  includes  only  those  carriers  who 
transport  property  or  persons  solely 
within  the  boundaries  of  a  single  State. 

One  commenter  requested  that  the 
capacity  of  a  cargo  tanlc  motor  vehicle 
be  revised  to  read  "3,500  gallons  or 
less"  rather  than  "less  than  3,500 
gallons."  RSPA  is  not  adopting  this 
request.  Limiting  the  capacity  of  these 
cargo  tanks  to  "less  than  3,500  gallons  ' 
is  consistent  with  the  registration 
requirements  in  §  107.601. 

the  California  Highway  Patrol  (CHP) 
stated  that  the  proposed  volume 
limitations  are  inadequate  for  gasoline 
used  to  refuel  other  vehicles  and 
equipment.  According  to  CHP,  in  the 
State  of  California  currently  there  are 
thousands  of  tanks  smaller  than  119 
gallons  used  to  transport  gasoline  as 
cargo.  These  tanks  are  permanently 
secured  to  transport  vehicles  and  are 
protected  from  damage  or  leakage  in  the 
event  of  a  rollover.  CHP  states  that  these 
tanks  provide  farm,  timber  and 
construction  industries  with  a  practical, 
safe  and  economical  means  of 
dispensing  gasoline  for  equipment  used 
on  job  sites.  Currently,  these  packagings 
are  not  considered  cargo  tanks,  since  by 
definition  a  cargo  tank  is  a  bulk 
packaging  (i.e.,  has  a  capacity  greater 
than  119  gallons).  Since  the  small  119- 
gallon  tanks  are  not  cargo  tanks  they  are 
not  covered  by  the  exceptions  provided 
in  this  section.  RSPA  has  determined 
that  the  exception  in  proposed  §  173.8 
for  small  "cargo  tanks  '  used  to  transport 
flammable  liquid  petroleum  products 
should  be  equally  applicable  to  non- 
bulk  metal  permanently  secured  tanks 
that  are  authorized  by  the  State  in 
which  they  are  transported.  Therefore,  a 
provision  is  added  in  paragraph  (c)  to 
authorize  non-bulk  tanks,  that  are 
permanently  mounted  and  protected 
against  leakage  or  damage  in  the  event 
of  a  turnover,  for  transportation  of 
flammable  liquid  petroleum  products. 
As  such,  after  June  30,  2000,  these  non- 
bulk  tanks  would  be  required  to  meet 
the  part  180  inspection  and  testing 
requirements  (except  §  180.405(g)  which 
addresses  manhole  assemblies)  as  if 
they  were  MC  306  cargo  tank  motor 
vehicles.  Packagings  that  cannot  meet 
the  part  180  requirements  must  be 
removed  from  hazardous  materials 
service  by  the  end  of  the  three  year 
transition  period,  consistent  with  the 
transition  period  for  other  non- 
specification  bulk  packagings 
authorized  under  §  173.8  (b)  and  (c). 
-The  Petroleum  Marketers  of  Iowa 
(PMI)  requested  that  RSPA  delay 
publication  of  this  Bnal  rule  as  it  relates 


to  the  hydrostatic  or  pressure  testing  of 
cargo  tanks  used  in  intrastate 
transportation.  PMI  states  that  they  are 
in  the  process  of  requesting  that  the 
Iowa  State  University  Center  for 
Nondestructive  Testing  conduct  a 
review  and  study  of  the  testing  of  these 
cargo  tanks.  RSPA  is  not  delaying 
publication  of  this  final  rule  as 
requested  by  PMI  because  any  proposal 
for  alternative  non-destructive  testing 
procedures  for  cargo  tanks  would  be 
beyond  the  scope  of  this  rulemaking 
proceeding.  In  addition,  a  three-year 
transition  period  is  being  provided  for 
application  of  the  testing  and  inspection 
requirements  of  Part  180  to  intrastate 
carriers.  This  should  be  sufficient  time 
for  the  submission  and  handling  of  a 
well  supported  petition  for  rulemaking 
on  the  subject.  Adoption  of  alternative 
or  substitute  testing  procedures  for  the 
currently  required  hydrostatic  and 
pressure  testing  requirements  for  cargo 
tanks  could  have  a  substantial  effect  on 
the  manner  of  determining  the 
continuing  qualification  and  integrity  of 
all  cargo  tanks,  specification  and  non- 
specification  alike.  RSPA  has 
encouraged  PMI  to  consult  with 
potentially  affected  parties,  such  as  the 
Truck  Trailer  Manufacturers 
Association,  National  Tank  Truck 
Carriers,  Inc.,  the  Federal  Highway 
Administration's  Office  of  Motor  Carrier 
Safety,  as  well  as  RSPA,  in  regard  to  the 
methodologies  to  be  employed  in  such 
a  study. 

Other  commenters  requested  an 
expansion  of  the  exception  to  include 
products  such  as  jietroleum  crude  oil, 
and  natural  gas  liquids  and  condensates. 
Petroleum  crude  oil  and  natural  gas 
liquids  are  flammable  liquid  petroleum 
products  and.  as  such,  are  already 
afforded  the  exception.  RSPA  is 
cla.nfying  that  although  all  flammable 
liquid  petroleum  products  are  included 
in  the  exception  in  §  173.8  fb)  and  (c), 
liquefied  petroleum  gases  are  not.  The 
HMR  currently  provide  for  the  use  in 
intrastate  commerr:e  of  certain  non- 
specification  cargo  tanks  for  propane, 
see  173.315(k).  RSPA  does  not  believe 
that  an  expansion  of  the  materials 
covered  bv  the  exceptions  provided  in 
this  section  is  neces.sary  or  warranted. 

Based  on  the  foregoing  and  the 
changes  described  above,  §  173.8  is 
otherwise  adopted  as  proposed. 

D.  Exception  for  use  of  a  Registered 
Inspector 

RSPA  received  several  comments 
regarding  the  proposed  exception  in 
§  180.409  that  allows  a  person  to 
perform  an  annual  external  visual 
inspection  and  leakage  test  on  small 
cargo  tank  motor  vehicles  used 


exclusively  for  flammable  liquid 
petroleum  fuels  without  being  a 
registered  inspector.  Commenters  to  the 
SNPRM  disagreed  over  this  exception, 

Commenters  who  opposed  the 
exception  stated  that  the  use  of 
substandard  cargo  tanks  to  transport 
hazardous  materials  over  public 
highways  would  reduce  safety.  One 
commenter  stated  that  registered 
inspector  test  costs  were  nominal,  and 
that  initially  over  90%  of  all  3500-gallon 
tanks  required  repairs  to  pass  the  tests 
when  such  tests  became  mandatory 
under  the  part  180  requirements.  After 
five  years  of  annual  testing,  only  20- 
25%  of  tanks  required  repairs  to  pass 
the  tests.  Other  commenters  opposed  to 
the  proposal  stated  that  the  current 
requirement  that  inspectors  be 
registered  should  be  retained.  They  also 
believe  that  the  training  and 
qualifications  of  persons  performing 
inspections,  who  are  not  registered, 
would  not  be  adequate.  The  Idaho  State 
Police  stated:  "Our  previous  first  hand 
observations  and  experience  indicate 
this  absolutely  will  not  work.  Our 
inspections  revealed  all  the  tank  defects 
that  would  have  been  found  had  the 
tanks  been  inspected.  Several  owners 
told  us  they  had  checked  their  tanks  and 
did  not  see  anything  wrong  with  them. 
Many  did  not  even  know  how  to  check 
internal  valves  for  correct  operation." 

Commenters  in  support  of  the 
exception  stated  that  it  would  provide 
"valuable  relief  to  industry."  They 
noted  that  using  a  registered  inspector 
resulted  in  time  away  from  their 
business  to  travel  to  a  registered 
inspector  site  and  financial  hardship.  A 
few  commenters  requested  elimination 
of  the  annual  leak  test  and  the  5-year 
hydrostatic  test  altogether,  and  that 
RSPA  should  require  a  monthly  visual 
inspection  to  be  performed  by  the 
owner,  including  recordkeeping 
requirements.  RSPA  has  also  been  asked 
by  the  Federal  Highway  Administration 
to  clarify  that  the  exception  applies  only 
to  persons  who  perform  visual 
inspection  and  leakage  tests  on  their 
own  cargo  tank  motor  vehicles. 

Prior  to  January  1,  1991,  the  HMR's 
inspection  and  periodic  retest 
requirements  did  not  apply  to  cargo 
tank  motor  vehicles  with  a  capacity  of 
3,000  gallons  or  less  used  exclusively  in 
flammable  liquid  service.  This 
exception  was  fully  evaluated  and 
ultimately  removed  in  a  final  rule 
published  June  12. 1989  under  Docket 
HM-183.  [54  FR  24982).  RSPA 
determined  that  periodic  tests  were 
necessary  for  these  small  cargo  tanks  to 
ensure  that  product  retention  integrity  is 
maintained.  No  new  data  was  presented 
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for  consideration  sufficient  to  support  a 
revision  of  this  requirement. 

After  consideration  of  all  comments, 
RSPA  believes  that  the  regulatory  relief 
requested  by  small  businesses,  is  not 
from  the  registration  procedure  itself, 
but  is  relief  from  the  educational  and 
years  of  experience  requirements  that 
prevent  more  persons  who  wish  to 
perform  these  tests  from  registering.  In 
addition.  RSPA  is  clarifying  that  the 
exception  from  registration  provided  in 
§  180.409(c)  for  inspectors  of  non-bulk 
permanently  secured  tanks  for 
flammable  liquid  petroleum  fuel  applies 
only  to  motor  carriers  who  perform  the 
annual  visual  inspection  and  leakage 
test  on  motor  vehicles  that  they  own  or 
control. 

In  this  final  rule  RSPA  is  providing 
exceptions  from  the  education  and  years 
of  experience  requirements  in  the 
definition  of  "Registered  Inspector"  in 
§171.8  for  inspectors  of  small  cargo 
tank  motor  vehicles  carrying  flammable 
liquid  petroleum  fuels.  These  mspectors 
must  still  register  under  Part  107  of  this 
chapter.  RSPA  is  also  clarifying  that  this 
exception  applies  only  if  the  person 
performs  the  annual  external  visual 
inspection  and  leakage  tests  on  cargo 
tanks  that  they  own  or  operate.  In 
addition,  inspectors  of  permanently 
mounted  non-bulk  tanks  authorized 
under  §  173.8(c)  are  totally  excepted 
from  the  registration  requirements. 
Motor  carriers  should  be  aware  that  the 
other  tests  required  for  these 
permanently  mounted  tanks  by 
§  180.407(c),  e.g.,  the  periodic 
hydrostatic  test,  must  be  performed  by 
a  registered  inspector.  Cargo  tank  repair, 
modification,  stretching  and  rebarreling 
are  also  required  to  be  performed  bv  a 
registered  facility. 

E.  Exceptions  for  Agricultural 
Operations 

RSPA  received  more  than  500 
comments  from  farmers  and  agricultural 
supply  businesses  who  expressed 
concern  that  a  final  rule  would  prohibit 
states  from  granting  exceptions  for 
farmers.  Some  of  these  commenters 
agreed  that,  although  uniform 
regulations  promote  consistent 
enforcement  of  the  HMR,  the  nature  of 
agriculture  and  its  importance  to  their 
state's  economy  demands  that  farmers 
be  granted  some  reasonable  relief  from 
the  impact  of  full  application  of  the 
HMR.  Commenters  alleged  that  the  loss 
of  intrastate  exemptions  would 
undoubtedly  have  a  major  economic 
impact  on  the  agricultural  industry. 
They  also  claimed  that  costs  would  be 
approximately  $2,000  to  $3,500  per  year 
per  farm.  They  strongly  encouraged 
RSPA  to  develop  an  exception  for 


agricultural  movements  consistent  with 
currently  authorized  state  exceptions. 
Specific  requests  included  exceptions 
for:  (1)  Agricultural  products  in 
movements  of  up  to  5,000  pounds  of  a 
single  class  of  hazardous  material  on  a 
transport  vehicle;  (2)  any  quantify  of 
agricultural  products  when  diluted  in 
water  in  preparation  for  field 
application:  (3)  ammonium  nitrate 
fertilizer  when  transported  in  fertilizer 
application  equipment  in  quantities  of 
less  than  468  cubic  feet:  and  (4)  diesel 
fuel  and  gasoline  when  transported  in 
metal  cargo  tanks  of  up  to  300  gallons 
capacity. 

In  a  conference  report  (H.R.  Rep  No. 
785,  104th  Cong..  2d  Sess.  67  (1996)) 
accompanying  the  FY  1997  DOT 
appropriations  bill.  Congress  expressed 
concerns  that  this  rulemaking  might 
increase  compliance  costs  to  farmers 
and  agribusinesses  and  encouraged 
RSPA  "to  give  serious  consideration  to 
establishing  an  agriculture  exemption 
consistent  with  similar  exemptions 
already  granted  by  the  department." 

RSPA  Relieves  that  confusion  exists 
on  the  estimates  of  the  burden  of 
complying  with  the  HMR.  For  example, 
a  carrier  who  routinely  transports  the 
same  hazardous  material  may  use  a 
"permanent"  shipping  paper  by 
laminating  a  document  containing  the 
required  description  of  the  materials 
and  emergency  response  information.  In 
this  circumstance,  it  is  not  necessary  to 
prepare  a  new  document  for  each  trip. 
Other  commenters  believe  that  this  final 
rule  will  require  more  farmers  to  obtain 
a  commercial  drivers  license  (CDL)  or 
comply  with  a  different  level  of 
financial  responsibility.  Nothing  in  this 
final  rule  will  require  any  additional 
person  to  obtain  a  CDL,  nor  does  it 
eliminate  any  waivers  from  the  CDL 
authorized  by  the  Federal  Highway 
Administration.  Other  commenters  still 
mistakenly  believe  that  this  final  rule 
will  require  compliance  with  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSR:  49  CFR  Parts  390- 
397).  For  example,  the  Illinois  Farm 
Bureau  stated  that  for  those  farmers  who 
haul  hazardous  materials,  under  the 
proposed  regulation,  part  391  of  the 
FMCSR  would  be  applied  to  them.  As 
slated  the  preamble  to  the  SNPRM. 
RSPA  has  determined  that  this  final  rule 
will  not  subject  additional  motor 
carriers,  including  farmers,  to  the 
provisions  of  the  FMCSR.  RSPA  did  not 
propose  to  and  has  not  subjected  any 
new  motor  carriers  to  the  provisions  of 
the  FMCSR.  The  provisions  of  §  177.804 
remain  unchanged  and  do  not  extend 
the  application  of  FMCSR  requirements 
to  motor  carriers  not  currently  required 
to  comply  with  the  FMCSR.  the 


regulations  that  address  CDL 
requirements,  financial  responsibility 
requirements,  and  drug  testing  are 
independent  requirements  and  nothing 
in  this  final  rule  impacts  their 
applicability  to  a  motor  carrier. 

RSPA  agrees  that  agricultural 
operations  should  be  recognized  (see 
§  173.5  in  the  present  regulations)  in 
those  States  that  have  chosen  to  provide 
exceptions,  but  not  necessarily  to  the 
same  extent  as  the  present  state 
exceptions. 

RSP.'\  is  adding  definitions  for 
"agricultural  product"  and  "farmer"  in 
§  171.8  and  is  providing  exceptions 
from  the  requirements  of  Subparts  G 
(Emergency  Response  Information)  and 
H  (Training)  of  Part  172  of  this 
subchapter,  in  addition  to  exceptions 
already  provided  in  t)  173.5  for  transport 
by  farmers  when  such  a  transportation 
activity  is  authorized  before  luly  1,  1998 
by  the  State  in  which  the  transportation 
takes  place.  RSPA  believes  that  the 
exceptions  provided  in  §§  173.5 
JAgricultural  operations).  1"3.6 
(Materials  of  trade),  and  173.8 
(Exceptions  for  non-specification 
packagings  used  in  intrastate 
transportation)  will  provide  substantial 
though  not  total  relief  to  farmers  For 
example,  many  small  quantities  of 
packaged  hazardous  materials  meet  the 
definition  of  materials  of  trade  and  mav 
be  transported  with  minimum  shipping 
requirements,  such  as  a  general  marking 
on  the  package  to  communicate  hazard 
warning  information,  and  notification  to 
the  motor  vehicle  operator  of  the 
materials  of  trade  provisions  for  stowage 
and  securely  closing  packages.  Dilute 
materials  (up  to  2  percent 
concentration)  in  aqueous  solutions  that 
are  properly  classed  as  Class  9  materials 
will  qualify  for  the  materials  of  trade 
exception  when  in  packagings  havings 
capacity  equal  to  or  less  than  1500  liters 
(400  gallons).  In  addition,  fiammable 
liquid  petroleum  products  in  intrastate 
transportation  are  authorized  to  be 
transported  in  small  non-specification 
cargo  tanks  if  authorized  bv  the  State 
before  luly  1.  1998.  The  other 
requ  rements  of  the  HMR.  including 
marking  and  placarding  vehicles, 
hazmat  training,  shipping  papers, 
emergency  response  information  and 
emergency  response  telephone  number 
requirements,  except  as  stated  in 
§  173.5(a)  apply  to  the  hazardous 
materials  being  transported  under  this 
section. 

In  addition  to  the  other  exceptions 
provided  in  this  section.  RSPA  is 
providing  an  exception,  under  specified 
conditions,  from  the  HMR  for 
movements  of  agricultural  products, 
excluding  Class  2  materials,  that  are 
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moved  between  fields  of  a  single  farm. 
This  exception  applies  to  a  fanner,  who 
is  an  intrastate  private  motor  carrier, 
and  who  transports  an  agricultural 
product  between  fields  of  his  farm  over 
local  roads.  Movement  of  the 
agricultural  product  must  conform  to 
the  requirements  of  the  State  in  which 
it  is  transported  and  must  be 
specifically  authorized  by  current  State 
law  or  regulation  in  effect  before  July  1. 
199H.  For  the  purposes  of  this  section, 
a  local  road  does  not  include  an 
"interstate  highwav."  RSPA  believes 
that  this  e.xception  provides  regulatory 
relief  for  farmers  without  compromising 
safety 

III,  Regulatory  Analyses  and  Notices 

.■\.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  considered  a 
significant  regulatory  action  under 
section  3(0  of  Executive  Order  1286fi 
and,  therefore,  was  reviewed  bv  the 
Office  of  Management  and  Budget.  This 
final  rule  is  considered  significant 
under  the  Regulatory  Policies  and 
Pro<;edures  of  the  Department  of 
Transportation  (44  FR  1 1034)  due  to 
significant  public  and  congressional 
interest.  A  regulatory  evaluation  is 
available  for  review  in  the  Docket. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.xecutive  Order 
12612  ("Federalism").  The  Federal 
hazardous  materials  transportation  law 
(49  IJ.S.C.  5101-,5127)  contains  an 
express  preemption  provision  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are; 

(i)  the  designation,  dest:ription,  and 
classification  of  hazardous  material; 

(li)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(lii)  the  preparation,  execution,  and 
use  of  shipping  dotiuments  pertaining  to 
hazardous  material  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  the  written  notification, 
recording,  and  reporting  of  the 
unintentional  relea.se  in  transportation 
of  hazardous  material:  or 

(v)  the  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  material. 

This  rule  concerns  the  packaging, 
marking,  labeling,  placarding  and 


description  of  hazardous  materials  on 
shipping  papers.  This  rule  preempts 
State,  local,  or  Indian  tribe  requirements 
in  accordance  with  the  standards  set 
foilh  above. 

Thus,  RSPA  lacks  discretion  in  this 
area,  and  preparation  of  a  federalism 
assessment  is  not  warranted.  Title  49 
U.S.C.  5125(b)(2)  provides  that  if  DOT 
issues  a  regulation  concerning  any  of 
the  covered  subjects.  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  That  effective  date  may  not 
be  earlier  than  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
not  later  than  two  years  after  the  date  of 
issuance.  RSPA  determined  that  the 
effective  date  of  Federal  preemption  for 
the  requirements  in  this  rule  concerning 
covered  subjects  is  January  1,  1998. 

C.  Regulatory  Flexibility  Act 

This  final  rule  will  affect  many  small 
business  entities  that  ship  or  transport 
hazardous  materials,  but  any  adverse 
economic  impact  should  be  minimal. 
Many  small  entities  affected  by  this 
final  rule  will  receive  relief  from  current 
regulatory  requirements.  The  regulatory 
evaluation  developed  in  support  of  this 
final  rule  includes  a  benefit-cost 
analysis  that  favors  its  adoption, 
primarily  due  to  the  positive  net 
benefits  that  may  be  realized  by  small 
entities. 

RSPA  estimates  that  8.400  for-hire 
intrastate  carriers  that  are  small 
business  entities  will  be  affected  by  this 
rule.  This  is  based  on  the  best  available 
data  indicating  there  are  approximately 
420,000  trucks  used  in  intrastate 
(208,000)  or  local  (212,000) 
transportation  services,  and  that 
nationwide  statistics  on  truck  use 
indicate  approximately  2%  of  all  trucks 
engaged  in  for-hire  transportation  carry 
hazardous  materials.  RSPA 
conservatively  estimates  that  each  of  the 
8.400  affected  trucks  is  owned  by  a 
separate  entity  and  that  each  operator  is 
a  small  business. 

In  addition  to  entities  engaged  in 
purely  intrastate  for-hire  transportation 
of  hazardous  material,  this  rule  applies 
to  motor  vehicle  operators  engaged  in 
agriculture,  mining,  construction, 
manufacturing,  wholesale  trade,  retail 
trade,  utilities,  and  a  broad  assortment 
of  service  industries,  including  lawn 
maintenance,  plumbing,  painting  and 
welding.  The  Associated  Builders  and 
Contractors  and  the  National 
Association  of  Plumbing-Heating- 
Cooling  Contractors  cite  Bureau  of  Labor 
Statistics  data  in  Employment  and 
Wages  Annual  Averages  1992  that 
estimate  there  are  629.779  construction 
establishments,  and  that  533,455  of 


these  entities  employ  less  than  10 
persons.  Data  from  the  Small  Business 
Administration  indicate  there  are  73.000 
plumbing  companies.  24.000  welding 
companies.  26.000  lawn  care  service 
companies,  and  31,000  painting 
companies.  For  these  industries,  there  is 
no  data  readily  available  that 
distinguishes  entities  engaged  in  purely 
intrastate  operations.  RSPA 
conservatively  estimates  90%  of  the 
total  number  do  not  operate  outside 
their  home  state. 

The  minimal  adverse  economic 
impact  on  small  entities  is  attributed  to 
the  fact  that,  because  every  State  has 
already  adopted  hazardous  materials 
transportation  safety  regulations, 
virtually  every  intrastate  shipper  or 
carrier  of  hazardous  materials  is  already 
subject  to  regulations  that  are  the  same 
as  or  similar  to  those  in  the  Federal 
Hazardous  Materials  Regulations 
(HMR).  Twenty  States  have  adopted  the 
HMR  in  their  entirety,  and  the  vast 
majority  of  remaining  States  have 
adopted  transportation  safety 
regulations  similar  to  the  HMR.  Many 
exceptions  provided  by  the  latter  group 
of  States  are  being  incorporated  in  this 
final  rule,  especially  with  respect  to 
agricultural  operations  (§  173.5), 
materials  of  trade  exceptions  (§  173,6), 
and  exceptions  for  non-specification 
packagings  used  in  intrastate 
transportation  (§173.8). 

The  scope  of  the  materials-of-trade 
exception  is  not  restricted  to  purely 
intrastate  motor  carriers.  Thus,  RSPA  is 
providing  significant  regulatory  relief  to 
small  (and  many  large)  entities  that 
currently  transport  hazardous  materials 
by  motor  vehicle  in  interstate 
commerce.  These  small  entities  now 
may  carry  certain  hazardous  materials 
in  alternative  packagings  that  provide 
equal  or  greater  strength  and  integrity  to 
DOT  specification  packagings.  and  the 
paperwork  burden  associated  with 
preparation  and  retention  of  hazardous 
materials  shipping  papers  is  completely 
removed,  as  is  the  requirement  for 
reporting  incidents  involving  the 
unintentional  release  of  a  hazardous 
material  that  meets  the  criteria  for  a 
material-of  trade.  In  effect,  RSPA 
believes  there  could  be  an  aggregate  net 
benefit  to  small  entities  whose 
transportation  of  hazardous  materials  is 
limited  to  materials  of  trade. 

Based  upon  readily  available 
information  concerning  the  size  and 
nature  of  entities  likely  affected  by  this 
final  rule,  I  certify  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  criteria  of  the  Regulatory 
Flexibility  Act. 


UMI 
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D.  Paperwork  Reduc.on  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  no  person  is  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  0MB  control 
number.  Information  collection 
requirements  in  49  CFR  parts  172  and 
177  pertaining  to  shipping  papers  are 
currently  approved  under  0MB  control 
number  2137-0039.  Information 
collection  requirements  contained  in  49 
CFR  part  171  pertaining  to  incident 
reporting  are  currently  approved  under 
0MB  control  number  2137-0039. 
Information  collection  requirements 
pertaining  to  cargo  tank  specification 
requirements,  including  testing,  in  49 
CFR  part  180  are  approved  under  0MB 
control  number  2137-0014. 
Requirements  pertaining  to  marking  of 
bulk  containers  in  49  CFR  part  172  are 
approved  under  0MB  control  number 
2137-0575.  RSPA  believes  that  any 
increase  in  burden  as  a  result  of  this 
final  rule  has  been  offset  by  exceptions 
provided  in  this  and  other  recent  final 
rules.  For  example:  increases  in  the 
burden  for  the  preparation  of  shipping 
papers  for  intrastate  transportation  of 
hazardous  materials  will  be  offset  by  the 
exceptions  from  shipping  paper 
requirements  provided  for  materials  of 
trade;  and  increased  burdens  resulting 
from  intrastate  motor  carriers  being 
required  to  submit  incident  reports  have 
been  offset  by  the  elimination  of  the 
incident  reporting  requirements  for 
limited  quantities  (see  HM-222B;  61  FR 
27166).  RSPA  will  submit  revised 
information  collection  burden  estimates 
as  a  result  of  this  final  rule  to  0MB  for 
approval  prior  to  the  compliance  dates 
in  this  rulemaking. 

E.  Regulations  Identifier  Number  (HINI 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49CFHPart  172 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste, 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Packaging  and  containers,  Radioactive 


materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  180 

Hazardous  materials  transportation, 
Motor  carriers.  Motor  vehicle  safety. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  parts  171,  173,  and  180  are 
amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authoritv:  49  US  C.  5101-5127.  49  CFR 

1.53, 

2.  Section  171.1  is  revised  to  read  as 
follows: 

§171.1     Purpose  and  scope. 

(a)  This  subchapter  prescribes 
requirements  of  the  Department  of 
Transportation  governing — 

(1)  The  offering  of  hazardous 
materials  for  transportation  and 
transportation  of  hazardous  materials  in 
interstate,  intrastate,  and  foreign 
commerce  by  rail  car.  aircraft,  motor 
vehicle,  and  vessel  (except  as  delegated 
at  §1.46(t)  of  this  title). 

(2)  The  representation  that  a 
hazardous  material  is  present  in  a 
package,  container,  rail  car,  aircraft, 
motor  vehicle,  or  vessel. 

(3)  The  manufacture,  fabrication, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  packaging  or 
container  which  is  represented,  marked, 
certified,  or  sold  for  use  in 
transportation  of  hazardous  materials. 

(4)  The  use  of  terms  and  symbols 
prescribed  in  this  subchapter  for  the 
marking,  labeling,  placarding  and 
description  of  hazardous  materials  and 
packagings  used  in  their  transport. 

(b)  Any  person  who,  under  contract 
with  any  department,  agency,  or 
instrumentality  of  the  executive, 
legislative,  or  judicial  branch  of  the 
Federal  Government,  transports,  or 
causes  to  be  transported  or  shipped,  a 
hazardous  material  or  manufactures, 
fabricates,  marks,  maintains, 
reconditions,  repairs,  or  tests  a  package 
or  container  which  is  represented, 
marked,  certified,  or  sold  by  such 
person  as  qualified  for  use  in  the 
transportation  of  a  hazardous  material 
shall  be  subject  to  and  comply  with  all 
provisions  of  the  Federal  hazardous 
materials  transportation  law.  all  orders 
and  regulations  issued  thereunder,  and 
all  other  substantive  and  procedural 
requirements  of  Federal.  State,  and  local 
governments  and  Indian  tribes  (except 
any  such  requirements  that  have  been 


preempted  by  the  Federal  hazardous 
materials  transportation  law  or  any 
other  Federal  law),  in  the  same  manner 
and  to  the  same  extent  as  any  person 
engaged  in  such  activities  that  are  in  or 
affect  commerce  is  subject  to  such 
provisions,  orders,  regulations,  and 
requirements. 

3.  In  Is  171.8.  the  foUowng  definitions 
are  added  in  alphabetical  order: 

§  171.8    Definitions  and  abbreviatons. 

*  •         •         *         » 

Agricultural  product  means  a 
hazardous  material,  other  than  a 
hazardous  waste,  whose  end  use 
directly  supports  the  produclion  of  an 
agricultural  commodity  including,  but 
not  limited  to  a  fertilizer,  pesticide,  soil 
amendment  or  fuel.  An  ogriculturai 
product  is  limited  to  a  material  in  Class 
3.  8  or  9.  Division  2.1,  2.2,  5.1,  or  fi  1, 
or  an  ORM-D  material. 

*  *  •  *  • 

farmer  means  a  person  engaged  in  the 
production  or  raising  of  crops,  poultry, 
or  livestock. 

*  •        *         »         » 

Material  of  trade  means  a  hazardous 
material,  other  than  a  hazardous  waste, 
that  is  carried  on  a  motor  vehicle — 

(1)  For  the  purpose  of  protecting  the 
health  and  safety  of  the  motor  vehicle 
operator  or  passengers: 

(2)  For  the  purpose  of  supportmg  the 
operation  or  maintenance  of  a  motor 
vehicle  (including  its  auxiliary 
equipment):  or 

(3)  By  a  private  motor  carrier 
(including  vehicles  operated  bv  a  rail 
carrier)  in  direct  support  of  a  principal 
business  that  is  other  than 
transportation  by  motor  vehicle. 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

4.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

5.  Section  173.5  is  revised  to  read  as 

follows: 

§  173.5    Agricultural  operations. 

(a)  The  transportation  of  an 
agricultural  product  other  than  a  Class 
2  material,  over  local  roads  between 
fields  of  the  same  farm,  is  excepted  from 
the  requirements  of  this  subchapter 
when: 

(1)  It  is  transported  by  a  farmer  who 
is  an  intrastate  private  motor  carrier; 
and 

(2)  The  movement  of  the  agricultural 
product  conforms  to  requirements  of  the 
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State  in  which  it  is  transported  and  is 
specifically  authorized  by  a  State  statute 
or  regulation  in  effect  before  Juiv  1, 
1998. 

(b)  The  transportation  of  an 
agricultural  product  to  or  from  a  farm, 
within  150  miles  of  the  farm,  is 
excepted  from  the  requirements  in 
subparts  G  and  H  of  part  1 72  of  this 
subchapter  when; 

(1)  It  is  transported  by  a  farmer  who 
is  an  intrastate  private  motor  carrier; 

(2)  The  total  amount  of  agricultural 
product  being  transported  on  a  single 
vehicle  does  not  exceed: 

(i)  7, .300  kg  (16.094  lbs.)  of 
ammonium  nitrate  fertilizer  properly 
classed  as  Division  5.1,  PG  III.  in  a  bulk 
packaging,  or 

(ii)  1900  L  (502  gallons)  for  liquids  or 
gases,  or  2,300  kg  (5,070  lbs.)  for  solids. 
of  any  other  agricultural  product; 

(3)  The  packaging  conforms  to 
requirements  of  the  State  in  which  it  is 
transported  and  is  specifically 
authorized  for  transportation  of  the 
agricultural  product  by  a  State  statute  or 
regulation  in  effect  on  or  before  July  1, 
1998; and 

(4)  Each  person  having  any 
responsibility  for  transporting  the 
agricultural  product  or  preparing  the 
agricultural  product  for  shipment  has 
been  instructed  in  the  applicable 
requirements  of  this  subchapter. 

(c)  Formulated  liquid  agricultural 
products  in  specification  packagings  of 
220  L  (58  gallons)  capacity,  or  less,  with 
closures  manifolded  to  a  closed  mixing 
system  and  equipped  with  positive  dry- 
disconnect  devices  may  be  transported 
by  a  private  motor  carrier  between  a 
final  distribution  point  and  an  ultimate 
point  of  application  or  for  loading 
aboard  an  airplane  for  aerial 
application. 

(d)  See  §  173.315(m)  pertaining  to 
rurse  tanks  of  anhydrous  ammonia. 

(e)  See  §  173.6  pertaining  to  materials 
of  trade. 

6  A  new  §  173.6  is  added  to  read  as 
follows: 

§  173.6    Materials  of  trade  exceptions. 

When  transported  by  motor  vehicle  in 
conformance  with  this  section,  a 
material  of  trade  (see  i»  1 71 .8  of  this 
subchapter)  is  not  subject  to  anv  other 
requirements  of  this  subchapter  besides 
those  set  forth  or  referenced  in  this 
section. 

(a)  Materials  and  amounts  A  material 
of  trade  is  limited  to  the  following: 

(1)  A  Class  3.  8,  9,  Division  4.1.  5.1. 
6  1,  or  ORM-D  material  contained  in  a 
packaging  having  a  gross  mass  or 
capacity  not  over — 

(i)  0.5  kg  (1  pound)  or  0.5  L  (1  pint) 
for  a  Packing  Group  I  material; 


(ii)  30  kg  (66  pounds)  or  30  L  (8 
gallons)  for  a  Packing  Group  II,  Packing 
Group  III.  or  ORM-D  material; 

(iii)  1500  L  (400  gallons)  for  a  diluted 
mixture,  not  to  exceed  2  percent 
concentration,  of  a  Class  9  material; 

(2)  A  Division  2.1  or  2.2  material  in 
a  cylinder  with  a  gross  weight  not  over 
100  kg  (220  pounds);  or 

(3)  A  Division  4.3  material  in  Packing 
Group  II  or  III  contained  in  a  packaging 
having  a  gross  capacity  not  exceeding  30 
ml  (1  ounce). 

(4)  This  section  does  not  apply  to  a 
hazardous  material  that  is  self-reactive 
(see  §  173.124),  poisonous  by  inhalation 
(see  §  173.133),  or  a  hazardous  waste. 

(b)  Packaging.  (1)  Packagings  must  be 
leak  tight  for  liquids  and  gases,  sift 
proof  for  solids,  and  be  securely  closed, 
secured  against  movement,  and 
protected  against  damage. 

(2)  Each  material  must  be  packaged  in 
the  manufacturer's  original  packaging, 
or  a  packaging  of  equal  or  greater 
strength  and  integrity. 

(3)  Outer  packagings  are  not  required 
for  receptacles  (e.g..  c&ns  and  bottles) 
that  are  secured  against  movement  in 
cages,  carts,  bins,  boxes  or 
compartments. 

(4)  For  gasoline,  a  packaging  must  be 
made  of  metal  or  plastic  and  conform  to 
requirements  of  this  subchapter  or 
requirements  of  the  Occupational  Safety 
and  Health  Administration  of  the 
Department  of  Labor  contained  in  29 
CFR  1910.106. 

(5)  A  cylinder  or  other  pressure  vessel 
containing  a  Division  2.1  or  2.2  material 
must  conform  to  packaging, 
qualification,  maintenance,  and  use 
requirements  of  this  subchapter,  except 
that  outer  packagings  are  not  required. 
Manifolding  of  cylinders  is  authorized 
provided  all  valves  are  tightly  closed. 

(c)  Hazard  communieation.  (1)  A  non- 
bulk  packaging  other  than  a  cylinder 
(including  a  receptacle  transported 
without  an  outer  packaging)  must  be 
marked  with  a  common  name  or  proper 
shipping  name  to  identify  the  material 

it  contains,  including  the  letters  "RQ"  if 
it  contains  a  reportable  quantity  of  a 
h'&zardous  substance. 

(2)  A  bulk  packaging  containing  a 
diluted  mixture  of  a  Class  9  material 
must  be  marked  on  two  opposing  sides 
with  the  four-digit  identification 
number  of  the  material.  The 
identification  number  must  be 
displayed  on  orange  panels  or. 
alternatively,  a  white  square-on-point 
configuration  having  the  same  outside 
dimensions  as  a  placard  (at  least  273 
mm  (10.8  inches)  on  a  side),  in  the 
manner  specified  in  §  172.332  (b)  and(c) 
of  this  subchapter.  Each  digit  in  the 
identification  number  marking  must  be 


at  least  25  mm  (one  inch)  high  and  6 
mm  (0.24  inch)  wide. 

(3)  A  DOT  specification  cylinder 
(except  DOT  specification  39)  must  be 
marked  and  labeled  as  prescribed  in  this 
subchapter.  Each  DOT-39  cylinder  must 
display  the  markings  specified  in 
§178.65-14. 

(4)  The  operator  of  a  motor  vehicle 
that  contains  a  material  of  trade  must  be 
informed  of  the  presence  of  the 
hazardous  material  (including  whether 
the  package  contains  a  reportable 
quantity)  and  must  be  informed  of  the 
requirements  of  this  section. 

(d)  Aggregate  gross  weight.  Except  for 
permanently  mounted  tanks  authorized 
by  paragraph  (a)(l)(iii)  of  this  section, 
the  aggregate  gross  weight  of  all 
materials  of  trade  on  a  motor  vehicle 
may  not  exceed  200  kg  (440  pounds).  A 
material  of  trade  may  be  transported  on 
a  motor  vehicle  under  the  provisions  of 
this  section  with  other  hazardous 
materials  without  affecting  its  eligibility 
for  exceptions  provided  by  this  section. 

7.  A  new  §  173.8  is  added  to  read  as 
follows: 

§173.8    Exceptions  for  non-specification 
paclugings  used  in  intrastate 
transportation. 

(a)  Non-specification  bulk  packagings. 
Notwithstanding  requirements  for 
specification  packagings  in  subpart  F  of 
this  part  and  parts  178  and  180  of  this 
subchapter,  a  non-specification  bulk 
packaging  may  be  used  for 
transportation  of  a  hazardous  material 
by  an  intrastate  motor  carrier  until  July 
1.  2000,  in  accordance  with  the 
provisions  of  paragraph  (d)  of  this 
section. 

(b)  Non-specification  cargo  tanks  for 
petroleum  products.  Notwithstanding 
requirements  for  specification 
packagings  in  subpart  F  of  this  part  and 
parts  178  and  180  of  this  subchapter,  a 
non-specification  cargo  tank  motor 
vehicle  having  a  capacity  of  less  than 
13,250  liters  (3,500  gallons)  may  be  used 
by  an  intrastate  motor  carrier  for 
transportation  of  a  flammable  liquid 
petroleum  product  in  accordance  with 
the  provisions  of  paragraph  (d)  of  this 
section. 

(c)  Permanently  secured  non-bulk 
tanks  for  petroleum  products. 
Notwithstanding  requirements  for 
specification  packagings  in  subpart  F  of 
this  part  173  and  parts  178  and  180  of 
this  subchapter,  a  non-specification 
metal  tank  permanently  secured  to  a 
transport  vehicle  and  protected  against 
leakage  or  damage  in  the  event  of  a 
turnover,  having  a  capacity  of  less  than 
450  liters  (119  gallons),  may  be  used  by 
an  intrastate  motor  carrier  for 
transportation  of  a  flammable  liquid 
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petroleum  product  in  accordance  with 
the  provisions  of  paragraph  (d]  of  this 
section. 

(d)  Additional  requirements.  A 
packaging  used  under  the  provisions  of 
paragraphs  (a),  (b)  or  (c)  of  this  section 
must — 

(1)  Be  operated  by  an  intrastate  motor 
carrier  and  in  use  as  a  packaging  for 
hazardous  material  before  July  1,  1998; 

(2)  Be  operated  in  conformance  with 
the  requirements  of  the  State  in  which 
it  is  authorized; 

(3)  Be  specifically  authorized  by  a 
State  statute  or  regulation  in  effect 
before  July  1, 1998,  for  use  as  a 
packaging  for  the  hazardous  material 
being  transported; 

(4)  Be  offered  for  transportation  and 
transported  in  conformance  with  all 
other  applicable  requirements  of  this 
subchapter; 

(5)  Not  be  used  to  transport  a 
flammable  cryogenic  liquid,  hazardous 
substance,  hazardous  waste,  or  marine 
pollutant;  and 

(6)  On  and  after  July  1,  2000,  for  a 
tank  authorized  under  paragraph  (b)  or 
(c)  of  this  section,  conform  to  all 
requirements  in  part  180  (except  for 

§  180.405(g))  of  this  subchapter  in  the 
same  maimer  as  required  for  a  DOT 
specification  MC  306  cargo  tank  motor 
vehicle. 

PART  180— CONTINUING 
QUALIFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

8.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127:  49  CFR 
1.53. 

9.  In  §  180.409.  the  introductory  text 
of  paragraph  (a)  is  revised,  paragraph  (b) 
is  redesignated  as  paragraph  (d),  and 
new  paragraphs  (b)  and  (c)  are  added  to 
read  as  follows: 

§180.409    Minimum  quaiincations  for 
Inspectors  and  testers. 

(a)  Except  as  otherwise  provided  in 
this  section,  any  person  performing  or 

/itnessing  the  inspections  and  tests 
specified  in  §  180.407(c)  must — 

***** 

(b)  A  person  who  only  performs 
annual  external  visual  inspections  and 
leakage  tests  on  a  cargo  tank  motor 
vehicle,  owned  or  operated  by  that 
person,  with  a  capacity  of  less  than 
13,250  hters  (3,500  gallons)  used 
exclusively  for  flammable  Uquid 
petroleum  fuels,  is  not  required  to  meet 
the  educational  and  years  of  experience 
requirements  set  forth  in  the  definition 
of  "Registered  Inspector"  in  §  171.8  of 
this  subchapter.  Although  not  required 
to  meet  the  educational  and  years  of 


experience  requirements,  a  person  who 
performs  visual  insf)ections  or  leakage 
tests  or  signs  the  inspection  reports 
must  have  the  knowledge  and  ability  to 
perform  such  inspections  and  tests  and 
must  perform  them  as  required  by  this 
subchapter,  and  must  register  with  the 
Department  as  required  by  subpart  F  of 
part  107  of  this  chapter. 

(c)  A  person  who  performs  only 
annual  external  visual  inspections  and 
leakage  tests  on  a  permanently  mounted 
non-bulk  tank,  owned  or  operated  by 
that  person,  for  petroleum  products  as 
authorized  by  §  1 73.8(c)  of  this 
subchapter,  is  not  required  to  be 
registered  in  accordance  with  subpart  F 
of  part  107  of  this  chapter.  In  addition 
the  person  who  signs  the  inspection 
report  required  by  §  180.417(b)  of  this 
subpart  for  such  non-bulk  tanks  is  not 
required  to  be  registered.  Although  not 
required  to  register,  a  person  who 
performs  visual  inspections  or  leakage 
tests  or  signs  the  inspection  reports 
must  have  the  knowledge  and  ability  to 
perform  such  inspections  and  tests  and 
must  perform  them  as  required  by  this 
subchapter. 
***** 

Issued  in  Washington.  DC  on  December  30. 
1996  under  authoritv'  delegated  in  49  CFR. 
part  1. 

O.K.  Sharma, 
Administrator. 
|FR  Doc.  97-188  Filed  1-7-97:  8:45  ami 

BILUNG  CODE  4910-aO-.P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Progranrts 
Administration 

49  CFR  Parts  171, 172,  173,  174, 175, 
176  and  177 

[Docket  No.  HM-206;  Amdt  Nos.  171-151, 
172-151, 173-260,  174-84, 175-85.  17&-42. 
177-89] 

RIN2137-AB75 

Improvements  to  Hazardous  Materials 
Identification  Systems 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Hazardous  Materials  Regulations  (HMR) 
to  better  identify  hazardous  materials  in 
transportation.  Changes  include  adding 
a  new  "POISON  INHALATION 
HAZARD"  (PIH)  label  and  placard  to 
enhance  the  ready  identification  of 
materials  which  are  poisonous  if 
inhaled,  lowering  the  quantity  for 
specific  hazard  class  placarding  from 


2.268  kilograms  (5.000  pounds)  to  1.000 
kilograms  (2,205  pounds)  of  one  class  or 
division  of  material  loaded  on  a 
transport  vehicle,  expanding 
requirements  for  transport  vehicles  and 
freight  containers  that  have  been 
fumigated,  and  other  enhancements  to 
the  hazard  communication  system. 
Improved  identification  of,  and 
information  about,  hazardous  materials 
in  transportation  assists  emergency 
response  personnel  in  responding  to 
and  mitigating  the  effects  of  incidents 
involving  the  transportation  of 
hazardous  materials,  and  improves 
safety  to  transportation  workers  and  the 
public 

DATES:  Effective  date:  October  1.  1997. 

Compliance  date:  Voluntarv' 
compliance  is  authorized  begirming 
February  11.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  Engrum.  telephone  (202)  366- 
8553.  Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Current  Hazard  Communication 
System 

The  Hazardous  Materials  Regulations 
(HMR;  49  CFR  Parts  171-180)  include  a 
wide  variety  of  hazard  identification 
and  communication  requirements  for 
hazardous  material  shipments.  These 
requirements  are  designed,  in  part,  to 
provide  fire  and  emergenc\  response 
personnel,  the  public,  and  transport 
workers  with  information  in  the  event  of 
a  transportation  incident  involving 
hazardous  materials.  Hazard 
communication  and  emergency 
response  information  requirements  are 
set  forth  in  Subparts  C  through  G  of  Part 
172  of  the  HMR. 

During  transportation,  most  non-bulk 
packages  of  a  hazardous  material  must 
be  marked  with  the  shipping  name  and 
identification  number  of  the  material 
and  must  have  a  hazard  warning  label 
affixed  to  the  package.  Many  shipments 
of  hazardous  materials  must  be 
identified  by  placards  attached  to  the 
transport  vehicle  or  bulk  package.  Most 
hazardous  materials  must  be  described 
and  identified  on  a  shipping  paper  that 
accompanies  a  shipment  in 
transportation.  A  shipping  paper  must 
contain  an  emergency  response 
telephone  number  that  is  monitored  at 
all  times  the  hazardous  material  is  in 
transportation.  This  telephone  number 
is  used  by  emergency  responders  to 
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obtain  more  detailed,  product  specific 
information  on  the  hazardous  material 
being  transported.  A  carrier  is  required 
to  have  on  each  vehicle  transporting  a 
hazardous  material  appropriate 
emergency  response  information 
intended  to  provide  guidance  for  the 
initial  actions  to  be  taken  in  the  event 
of  an  incident. 

The  hazard  communication  system  in 
the  HMR  generally  is  consistent  with 
international  standards.  In  a  number  of 
rulemaking  actions  from  1976  to  the 
present.  DOT  has  revised  hazard 
communication  requirements  in  the 
HMR,  by  adoption  of  shipping 
descriptions,  labels,  and  placards,  for 
consistency  with  standards  in  the 
United  Nations  Recommendations  on 
the  Transport  of  Dangerous  Goods  (U.N. 
Recommendations). 

The  changes  to  hazard 
communication  requirements  made  by 
this  final  rule  are  intended  to  enhance 
the  identification  of  hazardous  materials 
in  transportation  and  improve  the 
availability  of  emergency  response 
information.  These  changes  should 
result  in  better  response  by.  and 
protection  for,  emergency  response 
personnel,  (e.g..  local  fire  or  police 
department  personnel),  and  help  ensure 
that  hazardous  materials  are  transported 
with  minimum  risks  to  persons, 
property,  and  the  environment. 

B  Rulemaking  History- 

On  ]une  9.  1992.  RSPA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  the  Federal  Register  (57  FR 
245321.  The  ANPRM  was  issued  in 
response  to  Section  25  of  the  Hazardous 
Materials  Transportation  Uniform  Safety 
Act  of  1990  (Pub.  Law  101-615).  The 
section  required  the  Secretary'  of 
Transportation  to  initiate  a  rulemaking 
to  determine  methods  of  improving  the 
existing  system  of  placarding  vehicles 
transporting  hazardous  materials  and  to 
determine  methods  for  establishing  and 
operating  a  central  reporting  system  and 
computerized  telecommunications  data 
center  that  could  provide  information  to 
facilitate  responses  to  incidents 
involving  hazardous  material.  DOT  was 
required  to  contract  with  the  National 
Academy  of  Sciences  (NAS)  to  study  the 
need  for  establishing  the  central 
reporting  system  and 
telecommunications  center.  The  NAS 
and  DOT  reports  are  included  in  this 
docket. 

In  the  ANPRM.  RSPA  requested 
comments  on  63  primary  questions, 
many  of  which  had  sub-elements, 
addressing:  (1)  Methods  of  improving 
the  current  sy.^tem  of  placarding 
vehicles  transporting  hazardous 
materials:  (2)  methods  to  improve  the 


system  of  identifying  hazardous 
materials  in  transportation:  (3)  the 
feasibility  and  necessity  of  requiring 
carriers  to  maintain  continually- 
monitored  telephone  contacts  for 
emergency  response  information:  and 
(4)  methods  for  establishing  and 
operating  a  central  reporting  system  and 
center  that  could  provide  information  to 
facilitate  responses  to  incidents 
involving  the  transportation  of 
hazardous  materials.  More  than  230 
comments  were  submitted  in  response 
to  the  ANPRM.  Most  commenters  did 
not  support  a  comprehensive 
modification  of  the  existing  hazard 
communication  requirements.  The 
commenters  were  overwhelmingly 
opposed  to  establishing  a  central 
reporting  system  and  center,  on  the 
grounds  that  it  would  not  be  workable 
and  would  be  too  costly. 

On  August  15.  1994.  RSPA  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  proposing 
certain  changes  to  the  hazard 
communication  requirements  of  the 
HMR.  |59  FR  41848:  Corrections  to  the 
NPRM  were  published  Aug.  26,  1994 
(59  FR  44230)  and  Aug.  30,  1994  (59  FR 
44795)1  RSPA  agreed  with  the  central 
recommendation  in  the  NAS  report  and 
most  of  the  commenters  to  the  ANPRM 
not  to  establish  a  national,  central 
reporting  system  and  computerized 
telecommunications  data  center. 
Accordingly,  RSPA  did  not  propose  to 
establish  a  central  reporting  system  and 
computerized  telecommunications  data 
center. 

More  than  80  written  comments  from 
chemical  companies,  transport 
companies,  farmers,  trade  associations, 
explosives  manufacturers  and 
distributors,  police  departments  and  fire 
associations,  State  governments,  and  the 
National  Transportation  Safety  Board 
(NTSB)  were  received  in  response  to  the 
NPRM.  In  addition,  on  October  18, 
1994.  a  public  hearing  was  held  in 
Washington,  DC.  Twenty-four  persons 
attended,  and  several  presented  written 
and  oral  statements.  A  transcript  of  the 
public  hearing  is  on  file  in  the  Docket. 

II.  Regulatory  Issues 

A.  Summary 

A  majority  of  commenters  supported 
RSPAs  narrowing  of  the  issues  related 
to  improvements  to  the  current  hazard 
identification  and  communication 
system  and  supported  most  of  the 
proposals. 

The  following  is  a  discussion  of  the 
comments  and  regulatory  changes  made 
in  this  final  rule. 


B.  Labeling  and  Placarding 
Requirements 

1.  PIH  label  and  placard.  RSPA  is 
adopting,  as  proposed,  in  Subparts  E 
and  F  of  Part  172,  respectively,  unique 
labels  and  placards  for  both  liquids  and 
gases  that  are  poisonous  by  inhalation 
(PIH). 

Based  on  their  severe  inhalation 
hazards,  certain  materials  are  designated 
as  poisonous  by  inhalation.  The  term 
"material  poisonous  by  inhalation"  is 
defined  in  49  CFR  171.8.  Classification 
criteria  are  set  forth  in  §  173.115  for 
gases  and  §  173.132  for  liquids.  Specific 
regulations  in  Subparts  C  and  D  of  Part 
172  generally  require  that  the  words 
"Inhalation  Hazard"  be  entered  on  each 
shipping  paper  and  marked  on  each 
packaging  in  association  with  the  proper 
shipping  name  for  PIH  materials. 
Packages  of  PIH  materials  must  also  be 
labeled  and  transport  vehicles  must  be 
placarded,  as  appropriate.  Currently 
emergency  responders  are  alerted  to  the 
presence  of  materials  poisonous  by 
inhalation  in  transportation  by  these 
special  package  markings  and  shipping 
paper  information.  Since  harmonizing 
domestic  regulations  with  international 
standards  in  the  U.N.  Recommendations 
and  adopting  international  labels  and 
placards,  hazard  warning  words  on  a 
label  or  placard  are  no  longer  required 
in  the  HMR.  Because  of  the  lack  of 
hazard  warning  words  or  a 
distinguishing  characteristic  in  the 
symbol  on  a  POISON  vs.  POISON  GAS 
label  or  placard  to  immediately  warn 
emergency  responders  of  the  dangers 
associated  with  poisonous  liquids  or 
gases,  RSPA  believes  the  existing 
POISON  or  POISON  GAS  label  and 
placard  are  not  adequate  in 
communicating  the  inhalation  hazard  of 
these  materials. 

In  the  NPRM,  RSPA  proposed  a 
distinctive  label  and  placard  for  PIH 
materials.  A  majority  of  commenters 
supported  adoption  of  a  PIH  label  and 
placard,  and  others  indicated  that  they 
would  support  a  PIH  label  and  placard 
if  adopted  by  the  U.N.  Most 
commenters,  both  for  or  against  the 
proposal,  linked  their  positions  to 
concerns  for  maintaining  harmonization 
with  the  U.N.  Recommendations  in 
hazard  communication.  Commenters 
supporting  a  PIH  label  and  placard 
stated  that  the  new  warnings  would 
improve  DOT's  hazard  communication 
system  by  creating  an  instantly 
recognizable  difference  between  PIH 
materials  and  other  poisons,  thus 
further  enhancing  responder  safety.  The 
International  Association  of  Fire  Chiefs 
stated  that  changing  the  labeling/ 
placarding  from  "Poison"  to  "Poison 
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Inhalation  Hazard"  is  very  appropriate 
and  will  be  extremely  beneficial  to 
emergency  responders.  The  Chemical 
Manufacturers  Association  (CMA.) 
supported  creation  of  a  new  placard  for 
liquids  and  gases  deemed  poisonous  by 
inhalation  because  of  the  additional 
guidance  that  would  be  provided  to 
emergency  responders;  however.  CMA 
urged  RSPA  to  work  with  the  U.N.  to 
develop  and  gain  acceptance  of  a  new 
label  and  placard  before  modifying  the 
HMR.  The  American  Trucking 
Associations  (ATA)  supported  adoption 
of  a  PIH  label  and  placard  in  its 
comments  to  the  ANPRM  and  continued 
that  support  in  its  comments  to  the 
NPRM.  ATA  indicated  that  the  present 
system  for  identifying  PIH  materials  is 
inadequate  and  confusing.  ATA  also 
suggested  revisions  to  §§171.11,  171.12, 
and  171.12a,  to  allow  continued  use  of 
the  existing  POISON  and  POISON  GAS 
labels  and  placards  for  international 
shipments.  The  Chemical  Waste 
Transportation  Institute  (CWTI) 
suggested  that  the  "Inhalation  Hazard" 
marking  prescribed  in  the  current 
§172.313  be  eliminated  if  PIH  labels 
and  placards  are  displayed  in  domestic 
transportation. 

Several  supporters  believe  that,  if 
RSPA  adopts  a  PIH  label  and  placard, 
the  INHALATION  HAZARD  text  "must- 
be  displayed  on  the  label  and  placard  at 
all  times.  Many  commenters  supporting 
the  proposed  PIH  label  and  placard 
asked  RSPA  to  provide  a  transition 
period  of  at  least  one  year  for 
implementation. 

Commenters  opposed  to  a  U.S.-only 
PIH  label  and  placard  said  such  a 
provision  would  depart  from  the  hazard 
communication  system  established  in 
Docket  HM-181  to  achieve  international 
uniformity.  Other  commenters  opposing 
a  PIH  label  and  placard  asserted  that 
existing  POISON  and  POISON  GAS 
labels  and  placards  clearly  convey  an 
adequate  warning  and  are  generally  well 
understood. 

RSPA  believes  that  a  new  PIH  label 
and  placard  provide  a  distinctive 
warning  to  emergency  responders  of  the 
unique  hazards  (extreme  toxicity,  high 
volatility)  of  PIH  gases  and  vapors. 
RSPA  intends  to  propose  classification, 
hazard  communication  and  packaging 
requirements  for  PIH  materials  for 
adoption  in  international  transportation 
regulations  during  the  1997-98 
biennium  of  the  U.N.  Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods.  Requiring  a  specific  PIH  label 
and  placard  is  an  additional  step  in 
RSPA's  effort,  begun  in  1985,  to 
enhance  safety  in  the  transportation  of 
PIH  materials  by  establishing  a  complete 
system  of  transportation  controls: 


Classification;  hazard  communication; 
and  packaging.  Adding  a  PIH  label  and 
placard  to  the  hazard  communication 
requirements  also  responds  to  a  petition 
(P-1132)  for  rule  change  from  the 
Compliance  and  Investigation 
Committee  of  the  Cooperative 
Hazardous  Materials  Enforcement 
Development  (COHMED)  program.  The 
COHMED  program,  made  up  of 
participants  from  Federal,  State  and 
local  government  agencies,  and 
industry,  is  an  outreach  activity  of 
RSPA  that  promotes  coordination, 
cooperation,  education  and 
communication  for  the  safe 
transportation  of  hazardous  materials. 

In  response  to  concerns  expressed  bv 
commenters,  if  the  new  PIH  label  or 
placard  is  displayed,  the  "Inhalation 
Hazard"  marking  specified  in  §  172.313 
is  not  required  on  a  package.  However, 
packages  being  transported  under  the 
provisions  in  §§171.11,  171. 12.  or 
171.12a,  which  are  not  labeled  as 
required  in  this  final  rule,  must  display 
the  "Inhalation  Hazard"  marking.  RSPA 
is  not  adopting  a  requirement  requested 
by  commenters  that  display  of  text  be 
required  on  labels  and  placards.  RSPA 
believes  that  the  distinct  design  and 
dark  color  of  the  symbol  depicted  on  the 
new  PIH  label  and  placard  adequately 
convey  the  appropriate  information  to 
alert  responders  to  the  dangers 
involving  materials  poisonous  by 
inhalation.  Also  as  requested  by 
commenters,  for  highway  and  rail 
shipments  of  a  material  poisonous  by 
inhalation,  RSPA  is  including 
transitional  provisions  for  continued 
use  of  the  old  POISON  or  POISON  GAS 
placards  until  October  1,  2001.  which  is 
consistent  with  the  current  transitional 
provisions  in  §  171.14  for  placarding 
highway  shipments  of  hazardous 
materials  (i.e.,  October  1,  2001). 

2.  Lowering  the  placarding  exception 
for  use  of  the  DANGEROUS  placards 
from  2.268  kg  (5,000  pounds)  to  1.000 
kilograms  (2.205  pounds).  As  proposed, 
RSPA  is  adopting,  in  the  placarding 
provisions  in  Part  172,  a  requirement 
that  limits  use  of  the  DANGEROUS 
placard  for  mixed  loads  of  hazardous 
materials.  RSPA  is  lowering  from  2.268 
kilograms  (5,000  pounds)  to  1,000 
kilograms  (2,205  pounds)  the  quantity  of 
one  class  or  division  of  a  hazardous 
material  loaded  at  one  facility  for  which 
a  specific  placard  (e.g.,  CORROSIVE  or 
FLAMMABLE)  is  required. 

A  number  of  commenters  opposed 
this  proposal,  citing  the  potential  for 
confusion,  additional  training,  placard 
proliferation,  decreased  hazard  warning 
effectiveness,  additional  drivers  needing 
a  Commercial  Driver's  License  (CDL), 
and  cost  to  industry.  The  Conference  on 


Safe  Transportation  of  Hazardous 
Articles,  Inc..  urged  RSPA  not  to 
implement  the  proposed  change,  stating 
that  it  would  increase  costs  and  cause 
a  regulator)-  "ripple  effect"  as.sociated 
with  the  reduction  of  the  current 
placarding  threshold. 

Farmland  Industries.  Inc.  (Farmland), 
opposed  lowering  the  quantity  for 
which  specific  hazard  class  placarding 
is  required  and  believed  that 
modification  of  the  use  of  the 
DANGEROUS  placard  would  require 
greater  investment  in  additional 
placards  and  training  to  obtain 
compliance  with  the  regulations. 
Farmland  stated  that  each  of  these 
investments  adds  costs  to  its  products, 
which  will  ultimately  be  borne  bv  the 
consumer  The  International  Sanitar\- 
Supply  Association  (ISSA)  opposed 
limiting  use  of  the  D.\NGEROUS 
placard.  ISSA  stated  that,  at  a  time 
when  industry  is  still  coming  to  terms 
with  the  massive  changes  brought  about 
by  HM-181,  it  is  imperative  to  provide 
.some  consistency  in  the  regulations  to 
facilitate  overall  complianre  and 
transportation  safety. 

A  number  of  commenters  supported 
the  proposal  stating  that  safety  would  be 
improved  by  requiring  more  shipments 
to  display  specific  hazard  class  and 
division  warnings.  The  lAFC  expressed 
support  for  the  proposal  because  use  of 
the  DANGEROUS  placard  increases  the 
risk  to  response  personnel  arriving  at 
the  scene  of  an  emergency  because  the 
nature  or  characteristics  of  the 
hazardous  material  are  not  specifically 
identified,  resulting  in  delaying 
decisions  on  how  to  mitigate  the 
incident.  Another  commenter  stated  the 
DANGEROUS  placard  does  not  provide 
enough  significant  information  to 
emergency  responders  trying  to  identify 
hazardous  materials  in  a  transport 
vehicle.  The  Compressed  Gas 
Association  supported  the  proposal  to 
better  identify  the  hazards.  Shell  Oil 
stated  the  presence  of  a  DANGEROUS 
placard  may,  in  some  instances,  delay 
effective  action.  Monsanto  stated  that 
the  DANGEROUS  placard  should  be 
eliminated  altogether  because  its 
elimination  will  ser\'e  to  further 
increase  compliance  and  safety. 

RSPA  believes  that  further  limiting 
the  use  of  the  DANGEROUS  placard  by 
lowering  the  quantity  from  2,268 
kilograms  (5,000  pounds]  to  1.000 
kilograms  (2,205  pounds)  for  which  a 
specific  placard  is  required  will 
improve  communication  relative  to  the 
hazardous  materials  being  transported 
on  a  vehicle.  RSPA  does  not  agree  with 
the  comments  asserting  that  additional 
drivers  will  be  requiring  a  CDL.  Since 
these  motor  vehicles  are  already 
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placarded  with  a  DANGEROUS  placard, 
display  of  a  specific  placard  will  not 
affect  or  increase  the  number  of  drivers 
needing  a  CDL. 

3.  Lowering  the  placarding  exception 
threshold  from  454  kg  (1.001  pounds)  to 
400  kg  (882  poundsl  aggregate  gross 
weight  of  Table  2  hazardous  materials. 
In  this  final  rule,  RSPA  is  not  lowering 
the  placarding  exception  threshold  in 
§  172.504(c).  RSPA  proposed  lowering 
the  placarding  e.xception  threshold  for 
hazardous  materials  in  Table  2  from  454 
kilograms  (1,001  pounds)  to  400 
kilograms  (882  pounds).  The  exception 
allows  for  the  transportation  of  up  to 
454  kilograms  (1,001  pounds)  aggregate 
gross  weight  of  "Table  2"  hazardous 
materials  in  non-bulk  packagings  on  a 
transport  vehicle  without  placarding. 

More  than  50  comments  were 
received  in  opposition  to  the  proposal. 
In  support  of  their  opposition  to  this 
proposal,  commenters  cited  the 
potential  for  increased  confusion, 
increased  costs  to  industrv',  an  increase 
in  the  number  of  drivers  requiring  a 
CDL,  increased  burden  on  small 
shippers,  more  placard-related 
prohibitions  (i.e.,  tunnels,  some 
expressway  restrictions),  training, 
placard  "proliferation,"  and  reduced 
effectiveness  of  the  placarding 
requirements. 

Some  commenters  in  support  of  the 
lowering  of  the  placarding  exception, 
indicated  that  even  small  amounts  of 
hazardous  materials  can  cause  injurv  or 
damage  to  the  public,  property,  and  the 
environment,  and  that  without  placards 
communication  of  this  important 
information  would  be  lacking. 
Monsanto  said  that  the  exception  to  the 
placarding  requirement  is  inconsistent 
with  other  parts  of  the  hazardous 
materials  regulations  requiring  labeling 
and  marking  for  smaller  quantities  of 
hazardous  materials  found  in  other 
sections  of  the  regulations.  Monsanto 
indicated  that  reduction  of  the  weight 
limitation  would  lead  to  better 
communication  for  hazardous  materials 
shipments,  enhanced  safety  and  better 
emergency  response. 

RSPA  views  the  proposed  lowering  of 
the  placarding  exception  threshold  as  an 
incremental  enhancement  to  safety. 
RSPA  agrees  with  commenters  that  the 
number  of  drivers  needing  a  CDL  would 
increase  because  more  vehicles  would 
be  placarded  and  that  such  a  change 
would  substantially  increase 
compliance  costs.  Upon  further 
consideration,  RSPA  has  determined 
that  the  benefits  of  this  safety 
enhancement  do  not  outweigh  the 
potential  costs  and  is  not  adopting  this 
proposal. 


4.  Table  1  placard  assignment — 
Organic  peroxide.  Type  B,  liquid  or 
solid,  temperature  controlled.  In 
§  172.504,  RSPA  is  adopting  the 
proposal  to  require  placarding  of  any 
quantity  of  "Organic  peroxides.  Type  B. 
temperature  controlled"  material.  In  the 
NPRM,  a  proposal  was  made  to  include 
"Organic  peroxide.  Type  B,  liquid  or 
solid,  temperature  controlled"  in  Table 
1  of  §  172.504(e),  which  would  require 
placarding  in  any  quantity.  Only  two 
comments  were  received  on  this  issue. 
PPG  Industries,  Inc.,  supported  the 
change.  J.  B.  Hunt  Transport,  Inc., 
recommended  changing  the 
classification  of  Organic  peroxide.  Type 
B,  temperature  controlled  materials  to  a 
Class  (Division)  1.3  Explosive,  but  did 
not  provide  any  information  to 
substantiate  its  proposal. 

RSPA  believes  that  organic  peroxides 
that  require  refrigeration  for 
stabilization  purposes  during  transport 
pose  a  substantial  hazard  in  any 
incident  that  results  in  a  loss  of 
temperature  control.  These  organic 
peroxides  can  decompose  with  such 
rapidity  within  a  package  that  the 
resultant  heat  and  gas  will  violently 
burst  the  package,  creating  a  dangerous 
situation  during  which  emergency 
measures  and  possible  evacuation  of  the 
areas  would  need  to  be  initiated.  In 
order  to  make  emergency  responders 
aware  of  organic  peroxides  requiring 
temperature  control,  it  is  necessary  to 
communicate  the  fact  without  regard  to 
quantity.  Therefore.  RSPA  is  adding 
"Organic  peroxide.  Type  B,  temperature 
controlled"  in  placarding  Table  1  of 
?j  172.504(e).  The  placarding 
requirements  applicable  to  other  organic 
peroxides  remain  in  Table  2. 

5.  Prohibited  and  permissive 
placarding:  Extraneous  information  on 
placards  and  in  placard  holders.  RSPA 
is  revising  §  172.502  to  prohibit 
extraneous  information  (e.g.,  "DRIVE 
SAFELY")  on  placards,  in  placard 
holders  and  on  placard-type  displays,  as 
proposed  RSPA  received  18  comments 
supporting  the  proposal  to  prohibit  the 
display  of  extraneous  infonnation,  such 
as  the  "DRJVE  SAFELY"  slogan,  on  a 
placard,  placard-type  display,  and  in  a 
placard  holder.  Most  of  the  commenters 
believed  the  prohibition  will  reduce 
confusion  among  emergency  responders 
and  increase  placard  effectiveness.  ATA 
urged  RSPA  to  allow  a  7  year  phase-out 
period.  Dow  Chemical  Company 
supported  this  change,  and  requested 
that  a  reasonable  phase-out  period  be 
allowed.  Yellow  Freight  System,  Inc. 
supported  removal  of  extraneous 
information  on  placards,  placard-type 
displays,  and  in  placard  holders  and 
stated  that  other  venues  exist  on  tractors 


and  trailers  for  carriers  to  more 
appropriately  place  messages  unrelated 
to  the  safe  transportation  of  hazardous 
materials.  The  State  ot  Michigan, 
Department  of  State  Police  stated  that 
elimination  of  the  "DRIVE  SAFELY" 
sign  is  an  excellent  change  and  should 
be  adopted.  The  National  Tank  Truck 
Carriers,  Inc.  (NTTC)  had  no  opposition 
to  this  proposal,  but  questioned  whether 
"DRIVE  SAFELY"  slogans  on  placard- 
type  displays  could  be  confused  with 
"alert  words"  used  on  placards. 

Five  commenters,  including  the 
National  Private  Truck  Council, 
opposed  the  proposed  prohibition, 
asserting  that  there  is  no  evidence  the 
"DRIVE  SAFELY"  displav  on  placards 
and  in  placard  holders  confuses 
responders.  The  National  Industrial 
Transportation  League  (NITL)  stated 
that  it  could  better  support  a  rule  which 
would  simply  forbid  the  marking  of 
signs  or  slogans  on  vehicles,  bulk 
packaging  and  containers  in  the 
"future,"  but  not  require  the  removal  of 
signs  and  slogans  which  currently  exist. 
A  commenter  opposed  to  this  change 
stated  the  current  requirement  in 
§  172.502(a)(2),  as  it  is  currently  written, 
is  sufficient  to  prevent  displays  of 
conflicting  slogans  or  markings  on 
transport  vehicles  carrj'ing  hazardous 
materials. 

RSPA  believes  that  extraneous 
information  displayed  on  placards, 
placard-type  displays,  and  in  placard 
holders,  such  as  "DRIVE  SAFELY"  and 
other  slogans,  detracts  from  the  basic 
function  of  placards,  and  reduces  the 
ability  of  emergency  responders  to 
readily  recognize  vital  hazard  alerting 
information.  Placards  must  be  strictly 
reserved  for  hazard  communication 
with  all  other  confusing  or  conflicting 
displays  prohibited.  Accordingly,  RSPA 
is  prohibiting  the  display  of  extraneous 
information  on  placards,  placard-type 
displays,  and  in  placard  holders. 

RSPA  agrees  with  those  commenters 
requesting  an  extended  compliance  date 
consistent  with  the  transitional 
provisions  for  placarding  highway 
shipments  (October  1,  2001)  of 
hazardous  materials  for  phasing  out 
extraneous  information.  In  the  NPRM, 
RSPA  proposed  a  compUance  date  of 
October  1, 1997.  for  mandatory  removal 
of  these  slogans.  Upon  further 
consideration,  RSPA  believes  a 
transition  period  consistent  with  the 
current  provisions  in  §  171.14(b)  is 
appropriate  and  is  providing  a  phase- 
out  period  until  October  1,  2001,  for 
industry  to  remove,  cover,  or  obliterate 
extraneous  slogans  from  placard 
displays. 


UMI 
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C.  Marking  Requirements 

1.  Identification  number  marking  for 
packaged  Poison  Inhalation  Hazard 
(PIH)  materials.  RSPA  is  revising 
§  172.313  and  adopting  the  proposal, 
with  modification,  to  require  that 
identification  number  markings  be 
displayed  on  transport  vehicles  and 
freight  containers  to  improve 
identification  of  a  hazardous  material 
poisonous  by  inhalation  (PIH)  offered  in 
amounts  of  more  than  1,000  kilograms 
(2,205  pounds)  aggregate  gross  weight. 
RSPA  proposed  to  require  identification 
number  markings  on  a  transport  vehicle 
or  height  container  containing  non-bulk 
packages  having  more  than  400 
kilograms  (882  pounds)  aggregate  gross 
weight  of  a  PIH  material. 

Commenters,  such  as  the  Association 
of  American  Railroads  (AAR),  opposed 
this  identification  number  marking  on 
the  basis  that  it  would  be  redundant  and 
burdensome  to  industry  given  RSPA's 
proposal  to  add  a  new  PIH  label  and 
placard  to  more  specifically 
communicate  the  inhalation  hazard  to 
emergency  response  personnel.  Several 
commenters  said  it  would  not  provide 
any  safety  benefit.  Others  warned  the 
existing,  well  understood  hazard 
communication  system  for  poisonous 
materials  could  be  weakened  by 
introducing  a  plethora  of  confusing, 
redundant  markings.  Air  Products  and 
Chemicals,  Inc.  said  that  this  change 
would  cause  it  to  modify  existing 
customer  delivery  patterns  to  reduce  the 
likelihood  of  multiple  mixed  loads  of 
PIH  materials. 

Other  commenters,  such  as  CWTI, 
supported  the  change,  stating  that  this 
proposed  change  would  more 
"efficiently  convey  essential 
information"  from  available  sources  and 
provide  essential  information  not 
previously  available  because  the 
shipment  was  not  subject  to  the  display 
of  identification  number  markings  on 
transport  vehicles  and  freight 
containers.  CMA  expressed  general 
support  for  the  proposal,  and  beheved 
that  while  this  change  would  be 
relatively  minor  in  nature,  the  change 
should  help  improve  the  hazard 
communication  system  and  increase  the 
safety  of  emergency  responders.  The  3M 
company  recommended  a  1 ,001  pound 
threshold  for  consistency  with  the 
existing  placarding  exception  in 
§172.504. 

RSPA  believes  that  requiring  certain 
quantities  of  a  packaged  PIH  material  to 
be  identified  by  an  identification 
number  marking  display  on  a  transport 
vehicle  or  freight  container  will  increase 
the  effectiveness  of  DOT's 
communication  system  for  high  hazard 


poisonous  liquids  and  gases.  This 
requirement  will  further  enhance  the 
effectiveness  of  the  new  PIH  labels  and 
placards  by  providing  immediate 
information  to  emergency  responders 
assisting  them  in  addressing  the  hazards 
of  PIH  materials. 

In  response  to  the  concerns  expressed 
by  several  commenters  in  regard  to 
shipping  mixed  loads,  (e.g..  different 
kinds  of  poisonous  gases  in  cylinders, 
assigned  different  identification 
numbers,  which  may  weigh  as  much  as 
150  pounds  gross  weight),  RSPA  is 
raising  the  quantity  threshold  for 
identification  number  marking  of  a 
packaged  PIH  material  from  the 
proposed  400  kilograms  (882  pounds)  to 
1,000  kilograms  (2,205  pounds) 
aggregate  gross  weight  on  a  transport 
vehicle  or  freight  container. 

2.  Identification  number  marking  on 
vehicles  transporting  non-bulk  packages 
in  large  quantities.  Section  172.301  is 
revised,  and  the  proposal  is  adopted 
with  modification,  to  require  an 
identification  number  marking  display 
on  transport  vehicles  and  freight 
containers  containing  large  quantities  of 
non-bulk  packagings  of  hazardous 
materials  having  a  single  identification 
number,  and  includes  a  threshold  of 
4,000  kilograms  (8,820  pounds)  for 
those  quantities.  RSPA  proposed  to 
require  display  of  identification 
numbers  on  vehicles  transporting,  in 
truckload  or  carload  quantities,  non- 
bulk  packages  of  hazardous  m.aterials 
that  are  identified  by  a  single 
identification  number. 

Nineteen  commenters  supported  this 
proposal.  Nine  commenters  opposed  it: 
however,  six  of  these  commenters  said 
they  would  support  it  if  RSPA  clarified 
what  constitutes  a  "truckload"  or 
"carload"  quantity. 

Several  commenters  urged  RSPA  to 
define  "truckload"  as  "fully  loaded" 
when  a  substantial  capacity  of  the 
vehicle  is  "occupied"  by  packaged 
hazardous  materials,  or  restrict 
application  to  common  freight  container 
size  dimensions,  such  as  8'x  8'x  20'  or 
8'x  8'x  40'.  Several  conmienters  were 
unclear  whether  RSPA  intended  the 
marking  requirements  to  be  based  on 
package  weight  or  number;  or  whether 
the  terms  "truckload"  or  "carload" 
would  include  vans  and  other  similar 
vehicles. 

Commenters  opposed  to  the  proposal 
asserted  that  the  marking  requirement 
might  force  businesses  to  change 
delivery  patterns  or  customer  service  or 
to  avoid  mixing  certain  hazardous  and 
non-hazardous  loads. 

RSPA  believes  that  a  requirement  for 
the  display  of  identification  number 
marking  on  transport  vehicles  and 


freight  containers  containing  large 
quantities  of  hazardous  materials  in 
non-bulk  packagings  having  a  single 
identificarton  number  will  assist 
emergency  responders  in  accessing 
hazard  mitigation  information.  In 
response  to  commenters  concerns 
regarding  the  phrase  "truckload"  or 
"carload"  quantity,  RSP,^  has  decided 
to  avoid  use  of  terms  that  could  be 
confused  with  economic  terminology.  In 
this  final  rule,  large  quantities  of 
hazardous  materials  in  non-bulk 
packagings  having  a  single 
identification  number  and  having  an 
aggregate  gross  weight  of  not  less  than 
4.000  kilograms  (8,820  pounds)  on  a 
transport  vehicle  or  freight  container 
would  be  subject  to  the  requirement. 
Accordingly,  the  identification  number 
specified  for  the  hazardous  material  in 
the  §  172.101  Table  must  be  displayed 
on  a  placard,  orange  panel  or  plain 
white  square-on-point  configuration  as 
prescribed  in  §§172.332  or  172.336.  as 
appropriate. 

A  new  §  172.323  was  proposed  for  the 
new  identification  number  requirement. 
After  further  consideration,  RSPA 
believes  it  is  more  appropriate  to 
consolidate  this  requirement  under  the 
general  requirements  for  marking  non- 
bulk  packagings,  in  §  172^01. 

3.  Identification  number  marking 
\isibility  on  closed  transport  vehicles  or 
freight  containers  carrying  cargo  tanks 
and  other  bulk  packagings.  In  Subpart  D 
of  Part  172,  RSPA  is  adopting  as 
proposed  a  requirement  to  specif)'  that 
identification  number  markings  are 
required  on  the  outside  of  closed 
transport  vehicles  and  freight  containers 
carrying  cargo  tanks  and  other  bulk 
pacicagings  (e.g..  intermediate  bulk 
containers  (IBCs)),  when  the 
identification  number  marking  on  the 
bulk  package  is  not  visible  during 
transportation. 

NTTC  and  three  other  commenters 
supported  the  clarification  to  assure  that 
markings  will  be  visible  on  the  exterior 
of  a  closed  transport  vehicle  or  freight 
container  containing  a  hazardous 
material  in  a  bulk  packaging.  The  Rigid 
Intermediate  Bulk  Container 
Association  (RTBCA)  opposed  the 
proposal,  saying  it  is  not  unusual  for 
one  vehicle  to  contain  four  or  more  IBCs 
bearing  four  or  more  different 
identification  numbers.  RIBCA  said  the 
propwased  clarification  would  require 
display  of  many  identification  numbers 
on  vehicles  that  would  confuse 
responders.  RIBCA  suggested  use  of 
primary  class  placards  or  identification 
number  displays  for  IBCs  bearing  "a 
single  identification  number." 

RSPA  believes  that  the  display  of 
identification  numbers  on  the  outside  of 
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transport  vehicles  that  contain  bulk 
packages  of  hazardous  materials  is 
consistent  w-th  the  '■equiremeiit  ^hat 
identificdliuii  iiurnoers  on  the  bulk 
package  be  visible  ui  transportation. 
RSPA  does  not  agree  that  identification 
number  marking  displays  on  closed 
transport  vehicles  containing  other  bulk 
packagings  (e.g..  IBCs)  should  only 
apply  if  the  IBCs  in  the  transport  vehicle 
or  freight  container  bear  the  same 
identification  number,  .■\ccordingly, 
RSPA  is  requiring  the  display  of 
identification  numbers  on  the  outside  of 
closed  transport  vehicles  and  freight 
containers  when  they  contain  any  bulk 
packaging. 

4.  FVMIGANT  marking  on  transport 
vehicles  or  freight  containers  which 
contain  fumigated  lading.  In  §  173.9. 
RSPA  is  adopting  its  proposal,  with 
modification,  to  revise  and  expand  the 
requirements  for  display  of  a 
FUMIGANT  marking  that  is  consistent 
with  international  requirements.  RSP.^ 
is;  (1)  extending  the  requirements  to 
display  the  fumigant  marking  to  every 
material  used  to  fumigate  the  contents 
of  a  transport  vehicle  or  freight 
container;  (2)  expanding  the 
requirements  to  cover  all  modes  of 
transportation;  (3)  specifying  that  a 
fumigated  transport  vehicle  or  freight 
container  is  a  "package"  for  application 
of  the  fumigation  requirements;  (4) 
adopting  the  international  fumigant 
marking;  and  (5)  consistent  with  the 
U.N.  Recommendations,  specifying  that 
a  shipping  paper  accompanying  an 
international  shipment  must  contain 
hazard  warning  information  concerning 
the  fumigant. 

Most  commenters  supported 
application  of  the  FUMIGANT  marking 
to  all  modes  of  transportation  and 
revision  of  the  marking  for  consistency 
with  the  U.N.  Recommendations.  The 
lAFC  stated  that  even  though  there  are 
not  many  documented  incidents  where 
the  lack  of  a  FUMIGANT  marking  has 
caused  an  accident,  the  potential  for 
such  accidents  exists  throughout  the 
country.  The  Arizona  Department  of 
Public  Safety  supported  the  change, 
stating: 

Your  proposed  revision  would  have 
undoubtedly  prevented  the  injurv  of  one  of 
our  Arizona  Highway  Patrol  Commercial 
Vehicle  Safety  Specialists  last  year,  when  he 
entered  a  trailer  on  a  state  highwav  to  inspect 
its  contents.  He  was  unaware  that  it  had 
recently  been  fumigated  with  methyl 
bromide,  and  was  quickly  Lniured  by  the 
fumigant.  He  was  treated  at  a  hospital  and  by 
his  personal  physician,  and  lost  time  off 
work  from  the  incident. 

This  officer  was  one  of  our  hazardous 
materials  emergency  responders,  and  had 
been  trained  to  the  OSHA  1910-120  Isicl 
Hazardous  Materials  Technician  level,  with 


over  200  hours  of  training.  However,  since  he 
was  unaware  of  the  toxic  fumigated  nature  of 
the  trailer,  he  did  not  vitilize  thp  personal 
protective  clothing  and  self-contained- 
breathing-apparatus  he  was  equipped  with. 

One  commenter  supported  the  proposal 
and  stated  that  the  fumigation  issue  is 
of  particular  interest  in  Washington  and 
Oregon  because  both  States  have  ports 
and  receive  grain  from  other  States  via 
highway  and  rail. 

Only  one  commenter.  a  large  motor 
carrier,  opposed  the  proposal,  pointing 
out  that  the  fumigant  marking  was 
designed  for  large  enclosed  places  with 
little  or  no  opportunity  for  escape  of 
toxins  upon  opening  (such  as  a  cargo 
aircraft  or  vessel).  The  commenter  stated 
that  it  would  not  be  beneficial  to  small 
ground  transportation  vehicles  that  are 
rarely,  if  ever,  opened  in  confined 
spaces. 

The  Air  Transport  Association  of 
America  inquired  whether  this 
provision  would  require  "small 
shippers  of  agricultural  products  to 
provide  a  fumigant  warning  (if  product 
has  been  treated)  on  shipper  provided 
packaging."  The  requirement  to  display 
a  FUMIGANT  warning  is  applicable  to 
freight  containers  which  contain 
fumigated  lading,  and  not  to  aircraft 
compartments  containing  crates,  boxes 
or  other  packages  containing 
agricultural  produce  or  perishable 
products. 

In  response  to  another  commenter,  the 
wording  "should  indicate"  in  proposed 
§  173.9(f)  is  changed  to  read  "must 
indicate,"  relative  to  fumigation 
information  on  international  transport 
documents. 

After  further  consideration.  RSPA  is 
not  adopting  as  proposed,  the  training 
and  testing  requirement  prescribed  in 
Subpart  H  of  Part  172.  as  it  applies  to 
persons  who  offer  and  accept  a  material 
for  transportation  which  has  been 
fumigated.  However,  if  other  hazardous 
materials  are  being  transported,  the 
training  requirements  of  the  HMR  apply. 
RSPA  believes  that  persons  offering  or 
transporting  fumigated  loads  must  have 
knowledge  relative  to  the  fumigated 
load.  Accordingly,  §  173,9  is  revised  to 
specify  that  such  persons  must  be 
informed  of  the  requirements  of  this 
sedion  which  are  applicable  solely 
because  the  lading  has  been  fumigated 
and,  for  the  purpose  of  this  section,  is 
a  package  containing  a  hazardous 
material. 

For  the  purposes  of  compliance  with 
this  section  of  the  HMR,  RSPA  has  made 
the  determination  that  a  fumigated  load 
is  a  "package  "  This  should  resolve 
concerns  relative  to  the  potential  for 
increased  financial  responsibility  levels, 
as  required  by  the  Federal  Motor  Carrier 


Safety  Regulations  (FMCSR),  49  CFR 
part  387, 

Based  on  the  forgoing,  RSPA  believes 
that  a  FUMIGANT  marking  for  all 
modes  of  transportation  is  necessary 
and  that  display  of  the  proposed 
FUMIGANT  marking  will  minimize  the 
risk  of  exposure  and  prevent  injury  from 
poisonous  or  noxious  materials.  It 
should  be  noted  that  requirements  in 
§  176.76(i)  (issued  under  the  final  rule 
in  HM-215A;  59  FR  67390]  for 
fumigants  transported  by  vessel  became 
effective  October  1,  1996,  On  April  29, 
1996,  a  final  rule  [HM-222A:  FR  61 
18926]  was  published  in  the  Federal 
Register  which  redesignated  §176.76(1) 
as  §  176.76(h). 

D.  Emergency  Response  Information 

1.  Emergency  response  information 
readily  available  to  authorities.  RSPA 
proposed  to  clarify  certain  provisions  of 
the  emergency  response  information 
requirements  in  Subpart  G  of  Part  172, 
and  corresponding  §§  175.33,  176.30, 
and  177.817.  Upon  further 
consideration,  based  on  comments 
received  in  opposition  to  this  proposal, 
RSPA  is  not  adopting  the  changes 
proposed  in  §  172.602  and  the 
corresponding  sections.  RSPA  believes 
that  the  basic  elements  of  the  proposed 
change  are  already  adequately  covered 
by  the  requirements  in  §  172.600(c). 

2.  Carrier  notification  and 
information  contact.  RSPA  is  adding 

§  172.606  to  the  HMR  and  adopting,  as 
proposed,  a  requirement  that  each 
carrier  who  transports  a  hazardous 
material,  for  which  a  shipping  paper  is 
required,  to  instruct  the  operator  of  a 
motor  vehicle,  train,  aircraft,  or  vessel  to 
contact  the  carrier  in  the  event  of  an 
incident  involving  the  hazardous 
material. 

Generally,  most  commenters 
supported  improvements  to  emergency 
response  information  requirements. 
Most  of  these  commenters  did  not 
specifically  address  their  comments  to 
the  proposal  for  carrier  information 
contact  and  notification.  Of  the  ten 
comments  which  specifically  addressed 
this  proposal,  approximately  five 
commenters  supported  it.  The  American 
Trucking  Associations  had  no  comment 
on  this  proposal. 

Many  of  the  commenters  confused  the 
proposal  for  carrier  information  contact 
with  the  proposal  for  marking  an 
emergency  response  telephone  number 
on  a  motor  vehicle  when  disconnected 
from  its  motive  power  and  stored  at 
other  than  a  carrier's,  consignee's,  or 
consignor's  facility.  One  commenter 
said  that  the  proposal  was  unnecessary 
because  carriers  should  already  be 
instructing  their  operators  to  contact 
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them  in  the  event  of  an  incident 
involving  hazardous  materials,  as  part  of 
the  driver  training  requirements  under 
Subpart  H  of  Part  172. 

RSPA  believes  that  required 
information  available  at  the  scene  of  a 
hazardous  materials  incident  meets 
most  of  the  immediate  information 
needs  of  responders.  However,  in  some 
instances  the  operator  of  a  motor  vehicle 
may  not  be  able  to  initiate  appropriate 
mitigation  procedures  without  the 
carriers  involvement.  RSPA  believes 
better  coordination  of  emergency 
response  and  spill  mitigation  actions 
will  result  from  specific  requirements 
for  carrier  instruction  to  operators 
regarding  incident  notification; 
therefore,  RSPA  agrees  with  NAS's 
recommendation  that  requiring  a  carrier 
information  contact  will  respond  in  part 
to  concerns  addressing  improvements  to 
the  hazardous  materials  identification 
system.  In  this  final  rule.  RSPA  is 
requiring  that  a  carrier  who  transports 
or  accepts  a  hazardous  material  for 
transportation  instruct  the  operator  of  a 
transport  vehicle  to  contact  the  carrier 
following  an  incident. 

3.  Mark  carrier  telephone  number  on 
transport  vehicle,  or  have  shipping 
papers  and  emergency  response 
information  located  on  transport  vehicle 
when  a  transport  vehicle  is  separated 
from  its  motive  power.  RSPA  is 
adopting,  as  proposed  in  new  §  172.606, 
a  requirement  that  a  motor  carrier  mark 
its  telephone  number  on  a  highway 
transport  vehicle,  trailer  or  semi-trailer, 
or  have  shipping  papers  and  emergency 
response  information  located  on  the 
transport  vehicle,  when  separated  from 
its  motive  power  away  from  a 
consignee's,  consignor's,  or  carrier's 
facility.  Most  comments  on  this 
proposal  supported  the  concept,  but 
differed  on  how  to  implement  it.  Several 
motor  carriers  noted  that  many  carriers 
already  mark  their  names  on  transport 
vehicles  and  asked  RSPA  to  exempt 
companies  already  displaying  this 
information.  Other  commenters  cited 
confusion  over  marking  trailers  used  by 
more  than  one  carrier;  they  said  such 
trailers  should  bear  the  lessee's  name 
and  phone  number.  Illinois  DOT 
supported  the  proposal  and  stated  that 
a  consistent  location  should  be 
specified,  such  as  a  holder  on  the  right 
front  comer,  to  ensure  copies  of 
shipping  papers  and  emergency 
response  information  are  on  a  transport 
vehicle  when  disconnected  from  its 
motive  power.  NITL  generally 
supported  RSPA's  proposal  in 
§  172.606(b),  but  requested  exceptions 
for  those  carriers  who  already 
prominently  display  their  names  and 
principal  place  of  business  from  having 


to  mark  their  vehicles  with  the 
telephone  number  of  the  motor  carrier. 

RSPA  believes  that  an  unattended 
motor  vehicle  (e.g.,  a  trailer  or  semi- 
trailer disconnected  from  its  motive 
power)  carrying  hazardous  materials 
must  be  sufficiently  identified  to 
communicate  information  regarding 
hazardous  materials  in  the  transport 
vehicle  or  to  provide  a  telephone 
number  where  the  information  would  be 
available.  In  some  instances,  a  semi- 
trailer may  be  in  an  interchange 
operation  in  which  the  motor  carrier 
using  the  semi-trailer  is  not  the  motor 
carrier  whose  name  is  displayed  on  the 
vehicle,  or  a  leasing  company  name  may 
be  prominently  displayed  on  a  semi- 
trailer. In  either  of  these  instances,  the 
company's  name  appearing  on  the  semi- 
trailer would  not  lead  directlv  to 
information  regarding  the  hazardous 
material  being  transported.  RSPA 
acknowledges  that  many  transport 
vehicles  identified  and  operated  by  the 
same  company  are  marked  with  the 
company's  name  and  address.  RSPA 
does  not  believe  such  operations  should 
be  excepted  from  complying  with  any 
method  prescribed  in  §  172. 606(b)  (1). 
(2).  or  (3). 

E.  Editorial  Correction  and  Clarification 

1.  Notice  to  train  crews  of  placarded 
cars.  In  §  174.26,  RSPA  is  adopting,  as 
proposed,  a  requirement  that  a  train 
consist  be  updated  to  reflect  the  current 
position  in  the  train  of  each  rail  car 
containing  hazardous  materials.  NTSB 
supported  clarification  of  a  provision  in 
§  174.26,  which  requires  that  a  train 
crew  must  have  a  document  that  reflects 
the  current  position  in  the  train  of  each 
rail  car  containing  a  hazardous  material, 
stating: 

The  Board  supports  the  proposed  change  to 
49  CFR  Section  174, 26(b)  that  would  require 
a  traincrew  [sic]  to  have  a  current  record  or 
updated  consist  to  reflect  the  position  in  the 
train  of  each  rail  car  containing  a  hazardous 
material.  The  profjosed  revision  would 
satisfy-  action  requested  in  Safety 
Recommendation  R-9-38.  which  was  issued 
by  the  Board  to  the  Federal  Railroad 
Administration  following  a  train  derailment 
in  Akron,  Ohio,  on  February  26.  1989. 

RSPA  proposed  that  an  updated  train 
consist  be  permitted  to  meet  this 
requirement.  The  existing  requirement 
in  the  HMR  specifies  that  the  train  crew 
must  have  a  document  indicating  the 
position  in  the  train  of  each  loaded 
placarded  car  containing  hazardous 
materials,  except  when  the  position  is 
changed  or  the  placarded  car  is  placed 
in  the  train  by  a  member  of  the  train 
crew.  Although  the  provision  specifies 
that  a  train  consist  may  be  used,  it  does 
not  state  that  the  train  consist  must  be 


"updated"  to  meet  this  requirement. 
AAR  and  several  rail  carriers  expressed 
concern  that  the  proposed  language  as 
written  does  not  clearly  state  diat  train 
crews  can  attach  a  document,  which 
reflects  current  train  placement,  to  the 
train  consist  to  indicate  changes  in  the 
placement  of  hazardous  materials  cars 
in  trains.  AAR  stated  that  train  crews 
should  be  specifically  authorized  to 
modif)'  consists  by  inserting  a 
"reference"  in  the  consist  to  additional 
documents  in  the  train  crew's 
possession. 

Along  with  NfTSB,  FRA  and  RSPA 
believe  this  section  should  be  clarified 
to  specif)-  that  an  updated  train  consist 
m.ust  be  used  to  meet  this  requirement. 
In  response  to  AAR's  and  several  rail 
carriers'  concerns  for  further 
clarification  of  the  term  "updated"  as  it 
applies  to  modifying  train  consists  to 
reflect  the  train  placement  requirement, 
RSPA  is  revising  this  section  to  allow 
the  use  of  appended  or  attached 
documents  that  reflect  current  train 
placement.  This  addresses  situations  in 
which  modifying  a  train  consist  is 
accomplished  by  inserting  attachments 
(e.g.,  track  lists  and  work  orders,  etc.) 
that  reflect  the  current  position  in  the 
train  of  cars  containing  hazardous 
materials.  In  this  final  rule,  a  train 
consist  must  be  updated  (i.e..  modified, 
changed,  or  appended)  and  used  by  the 
train  crews  to  accurately  reflect  changes 
in  the  placement  of  hazardous  materials 
cars  in  trains. 

///.  Related  Rulemakings 

On  June  5,  1996,  RSPA  issued  a  final 
rule  [HM-216;  61  FR  28666],  which 
contained  a  number  of  changes  to  the 
rail  requirements  in  the  HMR.  RSPA 
revised  §§  172.510  and  172.526  fn  delete 
reference  to  the  use  of  the  RESIDITE 
placard  and  removed  the  RESIDL^ 
placard  as  shown  in  the  placarding 
examples,  respectively.  RSPA  also 
removed  the  special  documentation 
requirements  of  §  174.25  requiring 
placard  notations  or  endorsements  on 
shipping  papers  (e.g..  waybills, 
switching  ticket,  or  switching  order)  In 
addition,  RSPA  deleted  paragraph  (a)  of 
§  174.26,  regarding  notices  showing  the 
location  in  each  train  of  each  rail  car 
placarded  EXPLOSIVES  1.1  or  1.2, 
POISON  GAS.  Division  2.3  Hazard  Zone 
.\,  and  Division  6.1.  PG  1,  Hazard  Zone 
A  materials,  and  revised  and 
redesignated  paragraph  fb)  as  paragraph 
(a). 

Since  the  provisions  applying  to  the 
specifications  and  use  of  the  RESIDUE 
placard  have  been  removed  in  HM-216, 
the  change  proposed  in  §  172.510  (HM- 
206).  regarding  reference  to  the 
POISON-RESIDUE  and  POISON 
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INHALATION  HAZARD-RESIDUE 
placards,  is  no  longer  necessary.  The 
action  taken  in  HM-216  in  §  174.25  to 
remove  the  requirements  for  placard 
endorsement  and  notation  on  rail 
billings,  makes  the  proposed  change  in 
this  section  referencing  the  POISON 
INHALATION-HAZARD  placard 
unnecessary.  In  this  final  rule,  for  ease 
of  understanding,  the  text  of  §  174.26 
contained  in  Docket  HM-216  is 
republished. 


On  May  30,  1996.  RSPA  issued  a  final 
rule  (Docket  HM-222B;  61  FR  27166]. 
which  revised  the  requirement  in 
§  177.841  to  allow  foodstuffs  which  are 
loaded  in  a  closed  unit  load  device  to 
be  transported  in  the  same  motor 
vehicle  with  poisons  that  are  loaded  in 
a  separate  closed  unit  load  device.  In 
this  final  rule.  RSPA  is  revising 
§  177.841  to  include  reference  to  the 
new  POISON  INHALATION  HAZARD 
label. 


rv.  Section-by-section  highlights 

This  section-by-section  summary 
addresses  highhghts  of  the  changes  to 
the  hazard  communications 
requirements.  In  addition,  the  following 
table  is  provided  as  an  aid  to  readers 
and  provides  a  simimary  of  changes 
made  in  this  final  rule  and  their 
respective  compliance  dates. 


Section 


Action 


Discussion 


§172.301 
§172.313 
§172.328 
§172.331 


Compliance  date 


ID  No.  marking  on  vehicle  for  large  quantities  (>4,000 

kg)  in  norvbulk  packages 
ID  No.  marking  on  vehicle  for  a  PIH  matenal  with  > 

1 .000  kg  in  non-bulk  packages. 
ID  No.  marking  display  on  closed  vehicle  containing 

cargo  tanks. 
ID  No    marking  dispoy  on  closed  vehicle  containing 

other  bulk  packages  (eg  .  iBCs). 


New  requirement 
New  requirement 
New  requirement 


§§172.416  &  172.429  PIH  lat)els  for  both  liquids  and  gases  that  are  poison- 
ous if  inhaled. 


§  172.504(b) 


§172.606(3)  

§  172.606(b)  

§§172.302  &  173.9 


Specific  placard  required  when  >  1 ,000  kg  of  one  class 
on  a  vehicle. 


Camer  must  instruct  operator  of  motor  vehicle  to  con- 
tact the  company  m  the  event  of  a  hazmat  incident. 

Requinng  information  with  parked  (dropped)  motor  ve- 
hicle. 

FUMIGANT  marking,  applying  to  all  modes  


Expansion  of  current  re- 
quirement applicable  to 
portable  tanks. 

Replaces  POISON  label 
and  POISON  GAS  label 
design. 

Reduction  of  quantity  from 
2,268  kg  for  use  of  DAN- 
GEROUS placard  for 
mixed  loads. 

New  requirement  


§172.502  I  Prohibited  display  of  extraneous  information  on  placard 

and  in  placard  holder 

§§172.540  &  172.555  PIH  placards  for  both  liquids  and  gases  that  are  poi- 
sonous if  inhaled 


New  requirement 


Expansion  of  existing  re- 
quirements and  adoption 
of  international  design. 

Expansion  of  existing  re- 
quirements. 

Replaces  POISON  and 
POISON  GAS  placard 
design. 


Oct.  1,  1997. 
Oct.  1,  1997. 
Oct.  1,  1997 
Oct.  1,  1997 

Oct.  1,  1997. 

Oct.  1,  1997. 

Oct.  1,  1997. 
Oct.  1,  1997. 
Oct.  1,2001. 

Oct.  1 ,  2001 . 
Oct.  1 ,  2001 . 


Section  171.8.  Although  not 
proposed,  in  order  to  assist  persons  in 
locating  the  requirements  for 
transporting  lading  which  has  been 
fumigated,  the  entry  "  'Fumigated 
lading'  (See  §§  172.'302(g)  and  173  9)" 
being  added  to  the  definitions  in 
§171.8. 

Section  171.11.  171.12  and  171.12a. 
In  §§  171.11(d)(9)(iii).  171.12(b)(8)liii) 
and  171.12a(b)(5)(iii).  the  words 
"POISON  INHALATION  HAZARD  " 
replace  the  word  "POISON  "  in 
reference  to  labeling  poison  inhalation 
hazard  materials  other  than  gases. 

Section  171.14.  On  September  26. 
1996.  a  final  rule  was  published  in  the 
Federal  Register  [Docket  HM-181H;  61 
FR  50616]  which  removed  obsolete 
transition  dates  in  §  1 7 1 , 1 4  New 
paragraphs  (a),  (b).  and  (c)  contain  all 
remaining  transitional  provisions 
implementing  changes  adopted  under 
Docket  HM-181.  In  this  final  rule  (HM- 
206),  paragraph  (b)  is  revised  to  allow 
continued  use  of  the  old  placards  for 


IS 


PIH  materials,  in  accordance  with  the 
Placard  Substitution  Table  provided  in 
this  section.  Accordingly,  for  highway 
and  rail  shipments,  mandatory  use  of 
the  new  PIH  placards  [for  Division  2.3 
and  Division  6.1,  PC  I  materials]  begins 
on  October  1.  2001,  which  is  consistent 
with  other  transitional  placarding 
provisions  for  highway  shipments  of 
hazardous  materials. 

Section  172.101   On  April  29,1996.  a 
final  rule  was  published  in  the  Federal 
Register  [Docket  HM-222A:  61.  FR 
189261.  In  this  final  rule,  the  §  172.101 
Hazardous  Materials  Table  (§  172.101 
HMT)  was  reformatted  to  reduce  the 
volume  of  the  regulations  and  make 
them  easier  to  use.  A  numerical 
identifier  is  now  shown  in  the  §  172.101 
HMT  in  place  of  the  label  name.  A 
'Label  Substitution  Table."  was  added 
preceding  the  HMT  to  identify  which 
label  corresponds  to  a  label  code  (i.e., 
numerical  identifier)  in  Column  (6).  In 
this  final  rule  (HM-206),  the  "Label 
Substitution  Table,  "  in  §  172.101(g),  is 


amended  to  include  the  new  label  name 
"Poison  Inhalation  Hazard"  and  label 
code  "6.1  (I,  Zone  A  and  B,  inhalation 
hazard),"  in  its  appropriate  sequence. 

Section  172.301.  A  new  paragraph 
(a)(3)  is  added  in  this  section  requiring 
an  identification  number  marking  on 
transport  vehicles  and  fi^ight  containers 
containing  large  quantities  (i.e.,  not  less 
than  4,000  kilograms  (8,820  pounds))  of 
hazardous  materials  in  non-bulk 
packagings  having  a  single 
identification  number.  Paragraph  (a)(1) 
is  also  revised  to  more  appropriately 
include  the  exception  from 
identification  number  marking  for 
ORM-D  and  limited  quantity  materials, 
currently  provided  in  paragraph  (f)(1). 
Accordingly,  paragraph  (f)(1)  is 
removed,  and  paragraph  (f)(2),  which  is 
obsolete,  is  removed. 

Section  1 72.302.  A  new  paragraph  (g) 
is  added  to  reference  the  fumigation 
marking  requirements  in  §  173.9. 

Section  172.313.  Paragraph  (a)  is 
revised  to  include  an  exception  fi-om  the 
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"Inhalation  Hazard"  marking 
requirement,  provided  packages  are 
already  labeled  or  placarded  with  the 
new  PIH  label  or  placard.  Paragraph  (c) 
is  added  to  require  that  transport 
vehicles  or  freight  containers  containing 
more  than  1,000  kilograms  (2,205 
pounds)  aggregate  gross  weight  of  non- 
bulk  packages  containing  a  material 
poisonous  by  inhalation  must  be 
marked  with  the  identification  number 
of  that  material.  This  is  an  increase  in 
the  quantity  threshold  (i.e.,  2,205 
pounds)  for  the  identification  number 
marking  display  for  a  PIH  shipment  in 
non-bulk  packagings  from  the  proposed 
400  kilograms  (882  pounds). 

Section  172.328.  Paragraph  (a)(3)  is 
added  to  clarify  that  an  identification 
number  marking  must  be  displayed  on 
a  transport  vehicle  or  freight  container 
containing  a  hazardous  material  in  a 
cargo  tank,  if  the  identification  nmnber 
marking  on  the  cargo  tank  is  not  visible 
during  transportation. 

Section  172.331.  Paragraph  (c)  is 
added  to  clarify  that  an  identification 
number  marking  must  be  displayed  on 
a  transport  vehicle  or  freight  container 
containing  a  hazardous  material  in  a 
bulk  packaging  (e.g.,  an  IBC)  other  than 
a  cargo  tank,  portable  tank,  tank  car  and 
multi-unit  tank  car  tank,  if  the 
identification  number  marking  on  the 
bulk  packaging  is  not  visible  during 
transportation. 

Section  1 72.332.  Paragraph  (a)  is 
revised  to  reference  new  marking 
requirements  in  §§  172.301  and  172.313. 

Section  172.400.  The  table  of  label 
designations  in  paragraph  (b)  of  this 
section  is  revised  by  adding  reference  to 
the  new  POISON  INHALATION 
HAZARD  label  (§172.429)  for  Division 
6.1,  PG  I,  Zone  A  and  B  materials.  The 
entry  for  the  POISON  label  applying  to 
6.1,  PG  I  and  II  materials  is  revised  to 
read  "other  than  inhalation  hazard." 

Section  172.416.  This  section  is 
revised  to  prescribe  the  new  POISON 
GAS  label. 

Section  172.429.  This  section  is  added 
to  prescribe  the  new  POISON 
INHALATION  HAZARD  label. 

Section  1 72.502.  Paragraph  (a)(2)  is 
revised  to  specifically  prohibit  display 
of  extraneous  information,  signs,  or 
slogans  (e.g.,  DRIVE  SAFELY)  on 
placards,  placard-type  displays,  and  in 
placard  holders  that  by  their  color, 
shap)e,  design  or  content  could  be 
mistaken  for  a  hazard  warning  placard. 
A  mandatory  compliance  date  of 
October  1,  2001  is  provided  for  removal 
of  extraneous  information  from 
placards,  placard-type  displays,  and  in 
placard  holders. 

Section  172.504.  Paragraph  (b)  is 
revised  by  lowering  from  2,268 


kilograms  (5,000  pounds)  to  1,000 
kilograms  (2,205  pounds)  aggregate 
gross  weight,  the  amount  of  one 
category  of  material  contained  on  a 
transport  vehicle,  freight  container  or 
rail  car  for  which  specific  placarding  is 
required,  limiting  use  of  the 
DANGEROUS  placard.  In  paragraph  (e), 
Table  1  placard  assignments  are  revised 
to  add  the  new  POISON  INHALATION 
HAZARD  placard  (§  172.555)  for 
Division  6.1,  PG  I,  Zone  A  and  B 
materials  and  to  include  the  entry  "5.2 
(Organic  peroxide.  Type  B,  liquid  or 
solid,  temperature  controlled)"  in  the 
first  column,  the  placard  name 
"ORGANIC  PEROXIDE"  in  the  second 
column,  and  "§  172.552"  in  the  third 
column.  In  Table  2,  the  entry  "5.2"  is 
replaced  by  the  entry  "5.2  (Other  than 
Organic  peroxides.  Type  B.  liquid  or 
solid,  temperature  controlled)"  in  the 
first  column.  In  paragraph  (f).  an 
exception  is  provided  from  displaying  a 
POISON  placard  in  those  instances 
when  a  POISON  INHALATION 
HAZARD  placard  or  POISON  GAS 
placard  is  required. 

Section  172.505.  Paragraph  (a)  is 
revised  to  replace  the  word  "POISON" 
with  the  words  "POISON  INHALATION 
HAZARD"  to  correctly  reference  the 
new  placard  in  the  new  §  172.555  for 
Division  6.1,  PG  I,  Zone  A  and  B 
materials. 

Section  172.510.  Since  the  provisions 
applying  to  the  specifications  and  use  of 
the  RESIDUE  placard  have  been 
removed  (HM-216),  the  change 
proposed  in  §  1 72.510  (HM-206), 
regarding  reference  to  the  POISON- 
RESIDUE  and  POISON  INHALATION 
HAZARD-  RESIDUE  placards,  is  no 
longer  necessary.  In  this  final  rule, 
paragraph  fb)  is  removed,  as 
requirements  for  fumigated  transport 
vehicles  are  relocated  to  §§  172.302(g) 
and  173.9,  and  paragraph  (c)  is 
redesignated  as  paragraph  (b),  and  the 
words  "POISON  GAS  or  POISON"  are 
replaced  with  the  words  "POISON  GAS 
or  POISON  INHALATION  HAZARD." 

Section  172.540.  This  section  is 
revised  to  prescribe  the  new  POISON 
GAS  placard. 

Section  172.555.  Section  172.555  is 
added  to  prescribe  the  new  POISON 
INHALATION  HAZARD  placard. 

Section  172.602.  RSPA  proposed  to 
revise  paragraph  (c)  of  this  section  to 
clarify  that  emergency  response 
information  must  be  "readily  available 
to  authorities";  however  RSPA  is  not 
adopting  the  proposed  language  in 
paragraph  (c)  because  the  basic  elements 
of  the  proposed  change  are  adequately 
covered  by  the  requirements  in 
§  172.600(c).  Paragraph  (c)(1)  of  this 
section  is  revised  to  include  reference  to 


the  new  §  172.606,  relative  to  carrier 
information  contact. 

Section  172.606.  This  section  is  added 
to  require  each  carrier  who  transports  a 
hazardous  material  to  instruct  the 
operator  of  a  motor  vehicle,  train, 
aircraft,  or  vessel  to  contact  the  carrier 
in  the  event  of  an  incident  involving  a 
hazardous  material  in  transportation. 
This  section  prescribes  information 
requirements  for  a  motor  vehicle  (e.g. 
trailer  or  semi-trailer)  separated  from  its 
motive  power  and  parked  at  other  than 
a  consignee's,  consignor's  or  carrier's 
facility. 

Section  1 73.9.  The  FUMIGANT 
marking  requirements  are  revised  and 
expanded  by  (1)  making  them 
applicable  to  everj'  material  used  to 
fumigate  the  contents  of  a  transport 
vehicle  or  freight  container;  (2) 
expanding  their  application  to  all  modes 
of  transportation;  (3)  sf)ecifying  that  a 
fumigated  transport  vehicle  or  freight 
container  is  a  "package"  for  application 
of  the  fumigation  requirements;  (4) 
adopting  the  international  fumigant 
marking  format;  and  (5)  specifying  that 
a  shipping  paper  accompanying  an 
international  shipment  must  contain 
hazard  warning  information  concerning 
the  fumigant.  In  this  final  rule,  the 
proposed  paragraph  (g)  is  redesignated 
as  paragraph  (h),  and  a  new  ptiragraph 
(g)  is  added  to  specify  that  persons 
subject  to  the  requirements  of  this 
section  must  be  informed  of  the 
requirements  of  this  section. 

Section  173.29.  For  clarity,  the 
introductory  text  of  paragraph  [b)(l)  is 
revised  to  add  the  phrase  "any  other 
markings  indicating  the  material  is 
hazardous  (e.g..  RQ,  INHALATION 
HAZARD)." 

Section  174.26.  Paragraph  (a)  is 
revised  to  specify  that  a  train  consist 
must  be  "updated"  to  reflect  the  current 
position  in  the  train  of  each  rail  car 
containing  a  hazardous  material.  The 
text  is  modified  to  allow  the  use  of 
appended  or  attached  documents  to 
reflect  train  placement.  For  ease  of 
understanding,  the  complete  text  in  this 
section  is  republished  as  contained  in 
the  final  rule  in  Docket  HM-216. 

Section  174.680.  An  editorial 
correction  is  made  in  this  section  to  add 
a  reference  to  the  new  POISON 
INHALATION  HAZARD  label  to 
prohibit  carrying  poisonous  materials  in 
the  same  rail  car  with  foodstuffs. 

Section  175.630.  This  section  is 
revised  to  add  reference  to  the  new 
POISON  INHALATION  HAZARD  label 
to  prohibit  carrvTng  poisonous  materials 
in  the  same  compartment  of  an  aircraft 
with  foodstuffs,  and  to  delete  obsolete 
references  to  "etiologic"  substances. 
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Section  1 76.600.  An  editorial 
correction  is  made  in  this  section  to  add 
a  reference  to  the  new  POISON 
INHALATION  HAZARD  label  to 
prohibit  carrying  poisonous  materials  in 
the  same  vessel  stowage  area  with 
foodstuffs. 

Section  177.841.  This  section  is 
revised  for  consistency  with  the  changes 
in  the  final  rule  under  Docket  HM-222B 
[61  FR  27166;  May  30,  1996],  which 
revised  requirements  to  prohibit 
carrying  poisonous  materials  in  the 
same  motor  vehicle  with  foodstuffs,  and 
an  editorial  correction  is  made  to  add  a 
reference  to  the  new  POISON 
INHALATION  HAZARD  label, 

V.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  considered  a  non- 
significant regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  This 
rulemaking  proceeding  was  originally 
considered  significant  because  it  was 
required  by  Sec.  25  of  the  Hazardous 
Materials  Transportation  Uniform  Safety 
Act  of  1990  (HMTUSA),  and  included 
consideration  of  methods  for 
establishing  and  operating  a  central 
reporting  system  and  computerized 
telecommunications  data  center 
covering  all  shipments  of  hazardous 
materials  by  any  mode  of  transportation. 
as  well  as  improving  the  system  for 
placarding  vehicles  transporting 
hazardous  materials.  However,  this  final 
rule  makes  relatively  minor, 
incremental  changes  in  the  regulations 
concerning  placarding  and  other  means 
of  communicating  the  hazards  of 
materials  in  transportation.  RSPA  ended 
its  consideration  of  the  central  reporting 
system  and  computerized  data  center, 
based  on  the  adverse  recommendation 
of  the  National  Academy  of  Sciences 
(NASI  study  (also  required  by  Sec.  25). 
the  lack  of  support  from  the  regulated 
community,  and  the  estimated  high 
costs  of  establishing  such  a  system 

The  original  regulatory  evaluation 
was  reexamined  and  modified.  The 
economic  impact  of  this  rule  will  result 
in  only  minimal  costs  to  certain  persons 
subject  to  the  HMR.  A  significantly 
revised  regulatory  evaluation  reflecting 
the  reduced  economic  impact  of  this 
final  rule  is  available  for  review  in  the 
docket. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federahsm-).  The  Federal  law 


expressly  preempts  State,  local,  and 
Indian  tribe  requirements  applicable  to 
the  transportation  of  hazardous  material 
that  cover  certain  subjects  and  are  not 
substantively  the  same  as  Federal 
requirement's.  49  U.S.C.  5125fb)(l). 
These  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  material; 

(2)  The  packing,  repacking,  handHng, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  material,  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(5)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  material. 

This  final  rule  preempts  State,  local, 
or  Indian  tribe  requirements  concerning 
these  subjects  unless  the  non-Federal 
requirements  are  "substantively  the 
same"  (see  49  CFR  107.202(d))'as  the 
Federal  requirements. 

Federal  law  49  U.S.C.  5125(b)(2) 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects, 
DOT  must  determine  and  publish  in  the 
Federal  Register  the  effective  date  of 
Federal  preemption.  That  effective  date 
may  not  be  earlier  than  the  90th  day 
following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance,  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  for  these 
requirements  will  be  October  1,  1997. 
Thus.  RSPA  lacks  discretion  in  this 
area,  and  preparation  of  a  federalism 
assessment  is  not  warranted. 

C  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  vdll  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Although  this  final  rule  applies  to  all 
shippers  and  carriers  of  hazardous 
materials,  some  of  whom  are  small 
entities,  the  requirements  contained 
herein  would  not  result  in  significant 
economic  impacts. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  49  CFR  Parts  172 
through  177  pertaining  to  shipping 
papers  have  been  approved  under  0MB 
approval  number  2137-0035.  The 
requirements  in  §  173.9  that  a  shipping 


paper  contain  hazard  warning 
information  concerning  the  fumigant  for 
an  international  shipment 
insignificantly  increases  the  amount  of 
burden  imposed  by  this  collection.  This 
information  is  a  current  requirement  for 
international  shipments  by  vessel.  RSPA 
.  believes  that  this  change  in  burden  is 
not  sufficient  to  warrant  revision  of  the 
currently  approved  information 
collection.  Under  the  Paperwork 
Reduction  Act  of  1995,  no  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
0MB  control  number. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste,  Labeling,  Marking, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers,  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements,  Uranium. 

49  CFR  Part  174 

Hazardous  materials  transportation, 
Radioactive  materials,  Railroad  safety. 

49  CFR  Part  175 

Air  carriers.  Hazardous  materials 
transportation,  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  177 

Hazardous  materials  transportation, 
Motor  carriers,  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 
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In  consideration  of  the  foregoing.  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127:  49  CFR 
1  53, 

§171.8    [Amended] 

2.  In  §  171.8,  the  definition  for 
"Fumigated  lading"  is  added  in 
alphabetical  order  to  read  as  follows: 

§171.8    Definitions  and  abbreviations. 


Fumigated  lading.  See  §§  172.302(g) 
and  173.9. 


§171.11     [Amended] 

3.  In  §171.11,  in  paragraph  (d)(9)(iii), 
the  words  "with  'POISON'  "  are 
replaced  with  the  words  "with  'POISON 
INHALATION  HAZARD' ". 

§171.12    [Amended] 

4.  In  §  171.12,  in  paragraph  fb)(8)(iii]. 
the  words  "with  POISON'  "  are 
replaced  with  the  words  "with  'POISON 
INHALATION  HAZARD' ". 

§  171.12a    [Anf)ended] 

5.  In  §  171.12a.  in  paragraph  (b)(5)(iii). 
the  words  "with  'POISON"  '  are 

Placard  Substitution  Table 


replaced  with  the  words  "with  'POISON 
INHALATION  HAZARD' ". 

6.  In  §  171.14.  paragraph  (b)  is  revised 
to  read  as  follows: 

§171.14    Transitional  provisions  for 
implen>enting  requirements  based  on  the 
UN  Recommendations. 
•         •         *         •         « 

(b)  Transitional  placarding 
provisions  (1)  Until  October  1,  2001. 
placards  which  conform  to 
specifications  for  placards  in  effect  on 
September  30.  1991  or  placards 
specified  in  the  December  21   1990  final 
rule  may  be  used,  for  highway 
transportation  only,  in  place  of  the 
placards  specified  in  subpart  F  of  part 
1 72  of  this  subchapter,  in  accordance 
with  the  folio wmg  table; 


Hazard  class  or  division  No. 


Current  placard  name 


Old  {Sept.  30, 
1991)  placard  name 


Division  1.1   

Division  1.2  

Division  1.3  

Division  1 .4  

Division  1.5  

Division  1.6  

Division  2.1  

Division  2.2  

Division  2.3  

Class  3 

Comtxistibie  liquid  

Division  4.1   

Division  4.2  

Division  4.3  

Division  5.1  

Division  5.2  

Division  6.1,  PG  I  (Zone  A  and  B,  inhalation  hazard) 
Division  6.1 ,  PG  I  and  II  (other  than  Zone  A  and  B)  . 

Division  6.1,  PG  III  

Class  7 

Class  8 

Class  9 


_L 


Explosives  1.1  

Explosives  1.2  , 

Explosives  1.3  

Explosives  1.4  

Explosives  1.5  , 

Explosives  1.6  , 

Flammable  gas 

Nonflammable  gas  , 

Poison  gas 

Flammable 

Combustitile  

Flammable  solid  

Spontaneously  combustitile 

Dangerous  wtien  wet  

Oxidizer  

Organic  peroxide  

Poison  inhalation  hazard 

Poison  , 

Keep  away  from  food  

Radioactive 

Corrosive  

Class  9  


Explosives  A 

Explosives  A 

Explosives  B 

Dangerous. 

Blasting  agents. 

Dangerous. 

Flammable  gas 

NonflammatJie  gas. 

Poison  gas. 

Flammable. 

Combustit)le. 

Flammabie  solid. 

FlammatJie  solid. 

Flammat)le  solid  W. 

Oxidizer. 

Orga.niic  peroxide 

Poison 

Poison 

(not  applicable). 

Radioactive. 

Corrosive 

(none  required) 


(2)  For  materials  poisonous  by 
inhalation,  for  highway  and  rail 
transportation  only,  placards  specified 
in  the  January  8,  1997,  final  rule  may  be 
used,  in  accordance  with  the  Placard 
Substitution  Table  in  paragraph  (b)(1)  of 
this  section. 


■8.  In  §  172.101.  in  the  Table  in 
paragraph  (g),  the  entries  for  label  code 
6.1  (I)  2  and  6.1  (II)  ^  are  removed  and 
the  following  entries  are  added  in  their 
place: 

§172.101    Purpose  and  use  of  hazardous 
materials  table. 


Label  Substitution  Table— 
Continued 


Lat>el  code 


6.1  (II.  other  tt^n 
Zone  A  and  B)^. 


Lat)el  name 


Potson. 


PART  172—  HAZARDOUS  lyiATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS.  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

7.  The  authority  citation  for  Part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 


(g)  *    *    • 


Label  Substitutioj  Table 


Latiel  code 


6.1  (I,  Zone  A  and  B 
inhalation  hazard)  *. 

6.1  (I,  other  than 
Zone  A  and  B)^. 


Label  name 


Potson  Inhalation 

Hazard. 
Poison. 


9.  In  §  172.301.  paragraph  (a)(1)  is 
revised,  paragraphs  (f)(1)  and  (f)(2)  are 
removed,  and  a  new  paragraph  (a)(3)  is 
added  to  re  d  as  follows: 

§  172.301    GenefBl  marking  requirements 
for  non-tHilk  packagings. 

(a)*   *    * 

(1)  Except  as  otherwise  provided  by 
this  subchapter,  each  person  who  offers 
for  transpor  <ition  a  hazardous  material 
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ISS 


in  a  non-bulk  packaging  shall  mark  the 
package  with  the  propei  shipping  name 
and  identification  number  (preceded  bv 
"UN"  or  "NA  ',  as  appropriate)  for  the 
material  as  shown  in  the  §  172.101 
Table.  Identification  numbers  are  not 
required  on  packages  which  contain 
only  limited  quantities,  as  defined  in 
§171.8  of  this  subchapter  or  ORM-D 
materials 

•  «         »         »         • 

(3)  Large  quantities  of  hazardous 
materials  in  non-bulk  packages.  A 
transport  vehicle  or  freight  container 
containing  4,000  kg  (8,820  pounds)  nr 
more  aggregate  gross  weight  of  a 
hazardous  material  having  a  single 
identification  number  must  he  marked 
with  the  identification  number 
designated  for  the  hazardous  material  in 
§172.101  as  specified  in  §  172.332  or 
§  172.336.  This  provision  does  not  apply 
to  ORM-D  materials  or  limited 
quantities  of  hazardous  materials. 

*  *  •  *  • 

10   In  §  172.302.  paragraph  (g)  is 
added  to  read  as  follows; 

§  172.302    General  marking  requirements 
for  bulk  packaglngs. 

*  «         »         «         • 

(g)  A  rail  car,  freight  container,  truck 
body  or  trailer  in  which  the  lading  has 
been  fumigated  with  any  hazardous 
material,  or  is  undergoing  fumigation, 
must  be  marked  as  specified  in  §  173.9 
of  this  subchapter. 

11.  In  §172.313.  paragraph  (a)  is 
revised  and  paragraph  (c)  is  added  to 
read  as  follows. 


§  1 72.31 3    Poisonous  hazardous  materials. 

(a)  For  materials  poisonous  by 
inhalation  (see  §  1 71 .8  of  this 
subchapter),  the  package  shall  be 
marked  "Inhalation  Hazard"  in 
association  with  the  required  labels  or 
placards,  as  appropriate,  or  shipping 
name  when  required.  The  "Inhalation 
Hazard"  marking  is  not  required 
provided  the  package  is  already  labeled 
as  prescribed  in  §  172.429.  or  placarded 
as  prescribed  in  §  172.55.T.  (See 
§  1 72.302(b)  of  this  subpart  for  size  of 
markings  on  bulk  packages.)  Bulk 
packages  must  be  marked  on  two 
opposing  sides. 
•         »         *         »         * 

(c)  A  transport  vehicle  or  freight 
container  loaded  with  more  than  1,000 
kg  (2,205  pounds)  aggregate  gross 
weight  of  packages  containing  a  material 
poisonous  by  inhalation  shall  be  mail^ed 
as  required  by  §172.332  wit     he 
identification  number  specif    J  for  the 
material,  in  the  §  172.101  To.  ^e.  on  each 
side  and  each  end  of  the  transport 
vehicle  or  freight  container. 

12.  In  §  172.328.  paragraph  (a)(3)  is 
added  to  read  as  follows: 

§  172.328    Cargo  tanks. 

(a)  *    *    • 

(3)  For  a  cargo  tank  transported  on  or 
in  a  transport  vehicle  or  freight 
container,  if  the  identification  number 
marking  on  the  cargo  tank  required  by 
§  172.302(a)  is  not  visible,  the  transport 
vehicle  or  freight  container  must  be 
marked  as  required  by  §  172,332  on  each 
side  and  each  end  with  the 


identification  number  specified  for  the 
material  in  the  §  172.101  Table. 

*         •         ♦         •        * 

13.  In  §172.331,  paragraph  (c)  is 
added  to  read  as  follows: 

§172.331     Bulk  packaglngs  other  than 
portable  tanks,  cargo  tanks,  tank  cars  and 
multi-unit  tank  car  tanks. 

***** 

(c)  For  a  bulk  packaging  contained  in 
or  on  a  transport  vehicle  or  freight 
container,  if  the  identification  number 
marking  on  the  bulk  packaging  (e.g.,  an 
IBC)  required  by  §  172.302(a)  is  not 
visible,  the  transport  vehicle  or  freight 
container  must  be  marked  as  required 
by  §  172.332  on  each  side  and  each  end 
with  the  identification  number  specified 
for  the  material  in  the  §  172.101  Table. 

14.  In  §  1 72.332,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  172.332    Identification  number  markings. 

(a)  General.  When  required  by 
§§172.301,  172.302,  172.313,  172.326, 
172.328,  172.330,  or  172.331  of  this 
subpart,  identification  numbers  must  be 
displayed  on  orange  panels  or  placards 
as  specified  in  this  section  or,  when 
appropriate,  on  plain  white  square-on- 
point  configurations  as  pre.scribed  in 
§  172.336(b). 

***** 

15.  In  §  172.400,  the  table  of  label 
designations  in  paragraph  (b)  is  revised 
to  read  as  follows: 

§  172.400    General  labeling  requirements. 

***** 

(b)*   *   * 


Hazard  class  or  division 


11  

1.2 ."ZZZZ 

1.3  

1  4  

15  ".'""" 

16 ; -.... 

2.1   

2.2  

2.3  [.. 

3  (flammable  liquid)  Combustitde  Itqutd  

4.1  

4.2  

4  3  

5.1   

5-2  I  ORGANIC  PEROXIDE  

6.1  (Packing  Group  I.  Zone  A  and  B)  j  POISON  INHALATION  HAZARD 


Label  nan% 


Latjel  de- 
sign or  sec- 
tion ref- 
erence 


EXPLOSIVES  1.1   

EXPLOSIVES  1.2  

EXPLOSIVES  13  

EXPLOSIVES  1.4  

EXPLOSIVES  1.5  

EXPLOSIVES  1.6  

FLAMMABLE  GAS  

NONFLAMMABLE  GAS  

POISON  GAS  

FLAMMABLE  LIQUID  (none)  

FLAMMABLE  SOLID  

SPONTANEOUSLY  COMBUSTIBLE 

DANGEROUS  WHEN  WET  

OXIDIZER  


6.1  (Packing  Groups  I  and  II,  other  than  inhalation  hazard) 

6.1  (Packing  Group  III)  

6.2  

7  (see  §  172.403) 

7  

7  ZZ'"" 

7  (empty  packages,  see  §  173  427)  

8  


POISON  

KEEP  AWAY  FROM  FOOD  .. 
INFECTIOUS  SUBSTANCE ' 

RADIOACTIVE  WHITE-I   

RADIOACTIVE  YELLOW-ll  .. 
RADIOACTIVE  YELLOW-^ll  . 

EMPTY  

CORROSIVE  


172.411 
172.411 
172.411 
172.411 
172.411 
172.411 
172.417 
172.415 
172.416 
172.419 
172.420 
1 72.422 
172.423 
172.426 
172.427 
172.429 
172.430 
172.431 
172.432 
172.436 
172.438 
172.440 
172.450 
172.442 


UMI 
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Hazard  class  or  division 

Label  de- 
Label  name                                            ^T^r^ 

Don  ref- 
erence 

9  

CLASS  9  ^          172  446 

^  The  ETKDLOGIC  AGENT  label  specified  In  regulations  of  the  Department  of  Heafth  and  Human  Services  at  42  CFR  72.3  may  app»y  to  pack- 
ages of  infectious  sutistances. 

•  *■ 

16.  Section  172.416  is  revised  to  read       §  172.416    POISON  GAS  label. 

as  follows:  (a)  Except  for  size  and  color,  the 

POISON  GAS  label  must  be  as  follows: 

BtLUNQ  COOE  4«10-aO-P 


(b)  In  addition  to  complying  with 
§  172.407,  the  background  on  the 
POISON  GAS  label  and  the  symbol  must 
be  white.  The  background  of  the  upper 
diamond  must  be  black  and  the  lower 


point  o^»he  upper  diamond  must  be  14 
mm  (0.54  inches)  above  the  horizontal 
center  line. 

17.  Section  172.429  is  added  to  read 
as  follows: 


%  172.429     POISON  INHALATION  HAZARD 
label. 

(a)  Except  for  size  and  color,  the 
POISON  INHALATION  H.\ZARD  label 
must  be  as  follows; 


1230 
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ULLMQ  COOC  4»10-aO-C 

(b)  In  addition  to  complying  with 
§  1 72.407.  the  background  on  the 
POISON  INHALATION  HAZARD  label 
and  the  svinbol  must  be  white.  The 
background  of  the  upper  diamond  must 
be  black  and  the  lower  point  of  the 
upper  diamond  must  be  14  mm  (0.54 
inches)  above  the  horizontal  center  line. 

18.  In  §  1 72.502,  paragraph  (a)(2)  is 
revised  and  paragraph  (b)(3)  is  added  to 
read  as  follows: 

§  172.502    Prohibited  and  permissive 
placarding. 

(a)  *  *  ' 

(2)  Any  sign,  advertisement,  slogan 
(such  as  "Drive  Safely"),  or  device  that. 
by  its  color,  design,  shape  or  content, 
could  be  confused  with  any  placard 
prescribed  in  this  subpart. 


(b)*  •  • 

(3)  The  restrictions  in  paragraph  (a)(2) 
of  this  section  do  not  apply  until 
October  1.  2001  to  a  safety  sign  or  safety 
slogan  (e.g.,  "Drive  Safelv"  or  "Drive 
Carefully"),  which  was  permanently 
marked,  on  or  before  October  1,  1996, 
on  a  transport  vehicle,  bulk  packaging, 
or  freight  container. 
•         •         •         •         ♦ 

IM   In  s^  172.504.  paragraph  (f)(ll)  is 
added,  and  paragraphs  (b)  and  (e)  are 

revised  to  read  a.s  follows- 

§  172.504    General  placarding 

requirements. 

»  *         •         «         * 

(b)  DANGEROUS  placard.  A  freight 
container,  unit  load  device,  transport 
vehicle,  or  rail  car  which  contains  non- 
bulk  packages  with  two  or  more 

Table  1 


Category  of  matenal  (Hazard  class  or  division  number  and  addh 
tional  description,  as  appropriate) 


1.1  

1.2 """Z'ZZ. 

1  3  

2.3  

4.3  

5.2  (Organic  peroxide,  Type  B,  liquid  or  solid,  temperature  con- 
troOed) 

6.1  (PG  I.  inhalation  hazard.  Zone  A  and  B)  


categories  of  hazardous  materials  that 
require  different  placards  specified  in 
Table  2  of  paragraph  (e)  of  this  section 
may  be  placarded  with  a  DANGEROUS 
placard  instead  of  the  separate 
placarding  specified  for  each  of  the 
materials  in  Table  2  of  paragraph  (e)  of 
this  section.  However,  when  1,000  kg 
(2,205  pounds)  aggregate  gross  weight  or 
more  of  one  category  of  material  is 
loaded  therein  at  one  loading  facility  on 
a  freight  container,  unit  load  device, 
transport  vehicle,  or  rail  car,  the  placard 
specified  in  Table  2  of  paragraph  (e)  of 
this  section  for  that  category  must  be 
applied. 
***** 

(e)  Placarding  tables.  Placards  are 
specified  for  hazardous  materials  in 
accordance  with  the  following  tables: 


Placard  name 


EXPLOSIVES  11   

EXPLOSIVES  1.2  

EXPLOSIVES  1.3  

POISON  GAS  

DANGEROUS  WHEN  WET  

ORGANIC  PEROXIDE  

POISON  INHALATION  HAZARD 


Placard  de- 
sign section 
reference 
(§) 


1 72.522 
172.522 
172.522 
1 72.540 
172.548 
1 72.552 

172.555 


UMI 
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Table  1— Continued 


Category  of  material  (Hazard  class  or  division  number  and  addi- 
tional description,  as  appropriate) 


Placard  name 


Placard  vip- 

sign  sectKxi 

reterer>ce 

(§) 


7  (Radioactive  Yellow  III  label  only)  RADIOACTIVE  ^ 


172  556 


1  RADIOACTIVE  placard  also  required  for  exclusive  use  shipments  of  low  specific  activity  matenal  m  accordance  with  §  ^73  425  (b)  or  (c)  of 
this  subchapter. 

Table  2 


Category  of  material  (Hazard  class  or  division  numtjer  and  addi- 
tional description,  as  appropriate) 


Placard  name 


1.4  ;  EXPLOSIVES  1.4  .. 

1.5  I  EXPLOSIVES  1.5  .. 

1.6  !  EXPLOSIVES  1.6  .. 

2.1   i  FLAMMABLE  GAS 


NON-FLAMMABLE  GAS 

FLAMMABLE  

COMBUSTIBLE  


2.2  

3  

Combustible  liquid 

4.1   ;  FLAMMABLE  SOLID  

4.2  ,  SPONTANEOUSLY  COMBUSTIBLE 

5.1   OXIDIZER  

5.2  (Other  than  organic  (seroxide,  Type  B,  liquid  or  solid,  tem-     ORGANIC  PEROXIDE  

perature  controlled).  j 

6.1  (PG  I  or  II,  other  than  PG  I  inhalation  hazard)  POISON  

6.1  (PG  III)  i  KEEP  AWAY  FROM  FOOD  


6.2 

8  ... 

9  ... 


(None)  

CORROSIVE 
CLASS  9  


ORM-D ; (None) 


Placard  de- 
sign section 
reference 

(§) 


172.523 
172.524 
172.525 
'72  532 
1  72  528 
■72.542 
172.544 
172.546 
V2.547 
172.550 
172.552 

172.554 
172,553 


172.558 
172.560 


(0    *    *    * 

(11)  For  domestic  transportation,  a 
POISON  placard  is  not  required  on  a 
transport  vehicle  or  freight  container 
required  to  display  a  POISON 
INHALATION  HAZARD  or  POISON 
GAS  placard. 
***** 

20,  In  §  172.505,  paragraph  ta)  is 
revised  to  read  as  follows: 

§  172.505    Placarding  for  subsidiary 
hazards. 

(a)  Each  transport  vehicle,  freight 
container,  portable  tank,  unit  load 
device,  or  rail  car  that  contains  a 


poisonous  material  subject  to  the 
"Poison  Inhalation  Hazard"  shipping 
description  of  §  172.203(m)(3)  must  be 
placarded  with  a  POISON 
INHALATION  HAZARD  or  POISON 
GAS  placard,  as  appropriate,  on  each 
side  and  each  end,  in  addition  to  anv 
other  placard  required  for  that  material 
in  §  172.504,  Duplication  of  the  POISON 
INHALATION  HAZARD  or  POISON 
GAS  placard  is  not  required. 


§172.510    [Amended] 

21.  In  §172.510.  the  following 
changes  are  made: 


a.  Paragraph  fb)  is  removed. 

b.  Paragraph  (c)  is  redesignated  as 
paragraph  (b).  and  the  phrase  "POISO.N 
GAS  or  POISON"  is  replaced  with  the 
phrase  "POISON  GAS  or  POISON 
INHAL^^TION  HAZ^^RD  ■ 

22.  Section  172.540  is  revised  to  read 
as  follows; 

§  1 72.540    POISON  GAS  placard. 

(a)  Except  for  size  and  color,  the 
POISON  GAS  placard  must  be  as 
follows: 

BILUNG  CODE  4»V~60-P 
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fb)  In  addition  to  complying  with 
§  172,519,  the  background  on  the 
POISON  GAS  placard  and  the  symbol 
must  be  white.  The  background  of  the 
upper  diamond  must  be  black  and  the 


be  38  mm  (IV2  inches)  above  the 
horizontal  center  line.  The  text,  class 
number,  and  inner  border  must  be 
black. 

23.  Section  172.555  is  added  to  read 


lower  point  of  the  upper  diamond  must      as  follows: 


§  172.555     POISON  INHALATION  1  lAZARD 
placard. 

(a)  Except  for  size  and  color,  the 
POISON  INHALATION  HAZARD 
placard  must  be  as  follows: 


I 

J 


BILUNG  CODE  «»10-60-C 


1997 
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(b)  In  addition  to  complying  with 
§  172.519,  the  background  on  the 
POISON  INHALATION  HAZARD 
placard  and  the  symbol  must  be  white 
The  background  of  the  upper  diamond 
must  be  black  and  the  lower  point  of  the 
upper  diamond  must  be  38  mm  (1  '•  j 
inches)  above  the  horizontal  center  line 
The  text,  class  number,  and  inner  border 
must  be  black. 

24.  In  §  172.602.  paragraph  [cjilj  is 
revised  to  read  as  follows 

§  172.602    Emergency  response 
information. 


(1)  Carriers.  Each  earner  who 
transports  a  hazardous  material  shall 
maintain  the  information  specified  in 
paragraph  (a)  of  this  section  and 
§  172.606  of  this  part  in  the  same 
manner  as  prescribed  for  shipping 
papers,  except  that  the  information  must 
be  maintained  in  the  same  m.anner 
aboard  aircraft  as  the  notification  of 
pilot-in-command.  and  aboard  vessels 
in  the  same  manner  as  the  dangerous 
r^rgo  manifest.  This  information  must 
be  immediately  accessible  to  tram  crew 
personnel,  drivers  of  motor  vehicles, 
flight  crew  members,  and  bridge 
personnel  on  vessels  for  use  in  the  event 
of  incidents  involving  hazardous 
materials. 


25.  Section  172,606  is  added  to  read 
as  follows: 


§172.606    Carrier  information  contact 

Each  carrier  who  transports  or  accepts 
for  transportation  a  hazardous  material 
for  which  a  shipping  paper  is  required — 

(a)  Shall  instruct  the  operator  of  a 
motor  vehicle,  traui.  aircraft,  or  vessel  to 
contact  the  carrier  (e.g.,  by  telephone  or 
mobile  radio)  in  the  event  of  an  incident 
involving  the  hazardous  material. 

(b)  For  transportation  by  highway,  if 
a  transport  vehicle,  (e.g.,  a  semi-trailer 
or  freight  container-on-chassis)  contains 
hazardous  material  for  which  a  shipping 
paper  is  required  and  the  vehicle  is 
separated  from  its  motive  power  and 
parked  at  a  location  other  than  a 
consignee's,  consignor's,  or  carrier's 
facility,  the  carrier  shall — 

(1)  Comply  with  the  emergency 
response  information  requirements  for 
facilitv  operators  specified  in 

§  172.602(c)(2); 

(2)  Mark  the  transport  vehicle  with 
the  telephone  number  of  the  motor 
carrier  on  the  front  of  the  transport 
vehicle  near  the  brake  hose  and 
electrical  connections;  or 

[3]  Have  the  shipping  paper  and 
emergency  response  information  readilv 
available  on  the  transport  vehicle. 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

26  The  authority  citation  for  part  173 
continues  to  read  as  follows; 

Authority:  49  U  S  C  5101-5127;  49  CFR 
1.53. 

27.  Section  173.9  is  revised  to  read  as 
follows; 


§  1 73.9    Transport  vehicles  or  freight 
containers  containing  lading  which  has 
been  fumigated. 

(a)  For  the  purpose  of  this  section,  not 
including  49  CFR  part  387,  a  rail  car, 
freight  container,  truck  body,  or  trailer 
in  which  the  lading  has  been  fumigated 
with  any  material,  or  is  undergoing 
fumigation,  is  a  package  containing  a 
hazardous  material,  unless  the  transport 
vehicle  or  freight  container  has  been 
sufficiently  aerated  so  that  it  does  not 
pose  an  unreasonable  risk  to  health  and 
safety. 

(b)  No  person  may  offer  for 
transportation  or  transport  a  rail  car, 
freight  container,  truck  body,  or  trailer 
in  which  the  lading  has  been  fumigated 
or  treated  with  any  material,  or  is 
undergoing  fumigation,  unless  the 
FUMIGANT  marking  specified  in 
paragraph  (c)  of  this  section  is 
prominently  displayed  so  that  it  can  be 
seen  by  any  person  attempting  to  enter 
the  interior  of  the  transport  vehicle  or 
ft"eight  container.  For  domestic 
transportation,  a  hazard  warning  label 
authorized  by  EPA  under  40  CFR  part 
156  may  be  used  as  an  alternative  to  the 
FUMIGANT  marking. 

(c)  FUmCANT  marking.  (1)  The 
FUMIGANT  marking  must  consist  of  red 
letters  on  a  white  backgroimd  that  is  at 
least  30  cm  (11.8  inches)  wide  and  at 
least  25  cm  (9.8  inches)  high.  Except  for 
size  and  color,  the  FUMIGANT  marking 
must  be  as  follows: 

BILUNC  COOE  4S10-40-P 
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(2)  The  "•"  shall  be  replaced  with  the 
technical  name  of  the  fumigant. 

(d)  No  person  may  affix  or  display  on 
a  rail  car,  freight  container,  truck  body, 
or  trailer  (a  package)  the  FUMIGANT 
marking  specified  in  paragraph  (c)  of 
this  section,  unless  the  lading  has  been 
fumigated  or  is  undergoing  fumigation. 

(e)  The  FUMIGANT  marking  required 
by  paragraph  (b)  of  this  section  must 
remain  on  the  rail  car.  freight  container, 
truck  body,  or  trailer  until: 

(1)  The  fumigated  lading  is  unloaded; 
and 

(2)  The  transport  vehicle  or  freight 
container  has  undergone  sufficient 
aeration  to  assure  that  it  does  not  pose 
an  unreasonable  risk  to  health  and 
safety. 

(f)  For  international  shipments, 
transport  dociunents  must  indicate  the 
date  of  fumigation,  type  and  amount  of 
fumigant  used,  and  instructions  for 
disposal  of  any  residual  fumigant, 
including  fumigation  devices. 

(gj  Any  person  subject  to  the 
requirements  of  this  section,  solely  due 
to  the  fumigated  lading,  must  be 
informed  of  the  requirements  of  this 
section  and  the  safety  precautions 
necessary  to  protect  themselves  and 
others  in  the  event  of  an  incident  or 
accident  involving  the  fumigated  lading. 

(h)  Any  person  who  offers  for 
transportation  or  transports  a  rail  car. 
freight  container,  truck  body  or  trailer 
that  is  subject  to  this  subchapter  solely 
because  of  the  hazardous  materials 
designation  specified  in  paragraph  (a)  of 
this  section  is  not  subject  to  any  other 
requirements  of  this  subchapter. 

28.  In  §  173.29,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

f  173.29  Empty  packagings. 

•         «         •         *         * 

(b)'  *  • 

(1)  Any  hazardous  material  shipping 
name  and  identification  number 
markings,  any  hazard  warning  labels  or 
placards,  and  any  other  markings 
indicating  that  the  material  is  hazardous 
[e.g..  RQ,  INHALATION  HAZ.\RD)  are 
removed,  obliterated,  or  securely 
covered  in  transportation.  This 
provision  does  not  applv  to 
transportation  in  a  transport  vehicle  or 
a  freight  container  if  the  packaging  is 
not  visible  in  transportation  and  the 
packaging  is  loaded  by  the  shipper  and 
unloaded  by  the  shipper  or  consignee; 


PART  174— CARRIAGE  BY  RAIL 

29.  The  authority  citation  for  part  1 74 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1  53. 


30  Section  174.26  is  revised  to  read 
as  follows: 

§  1 74.26    NoUce  to  train  crews  of  placarded 
cars. 

(a)  The  train  crew  must  have  a 
document  that  reflects  the  current 
position  in  the  train  of  each  rail  car 
containing  a  hazardous  material.  The 
train  crew  must  update  the  document  to 
indicate  changes  in  the  placement  of  a 
rail  car  within  the  train.  For  example, 
the  train  crew  may  update  the  dociunent 
by  handwriting  on  it  or  by  appending  or 
attaching  another  document  to  it. 

(b)  A  member  of  the  crew  of  a  train 
transporting  a  hazardous  material  must 
have  a  copy  of  a  document  for  the 
hazardous  material  being  transported 
showing  the  information  required  by 
part  172  of  this  subchapter. 

31.  In  §  174.680.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  174.680    Division  6.1  (poisonous) 
materials  witti  foodstuffs. 

(a)  A  carrier  mav  not  transport  any 
package  bearing  a  POISON  or  POISON 
INHALATION  HAZARD  label  in  the 
same  car  with  any  material  marked  as  or 
known  to  be  a  foodstuff,  feed,  or  any 
other  edible  material  intended  for 
consumption  by  humans  or  animals. 


PART  175— CARRIAGE  BY  AIRCRAFT 

32.  The  authority  citation  for  part  175 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1  53 

33.  Section  175.630  is  revised  to  read 
as  follows: 

§  175.630    Special  requirements  for 
Division  6.1  (poisonous)  material  and 
Division  6.2  (infectious  substance)  material. 

(a)  A  hazardous  material  bearing  a 
POISON.  POISON  INHALATION 
HAZARD,  KEEP  AWAY  FROM  FOOD, 
or  INFECTIOUS  SUBSTANCE  label  may 
not  be  carried  in  the  same  compartment 
of  an  aircraft  with  material  which  is 
marked  as  or  known  to  be  a  foodstuff, 
feed,  or  any  other  edible  material 
intended  for  consumption  by  humans  or 
animals  unless  either  the  Division  6.1 
(poisonous)  material  or  material  in 
Division  6.2  (infectious  substance)  and 
the  foodstuff,  feed,  or  other  edible 
material  are  loaded  in  separate  unit  load 
devices  which,  when  stowed  on  the 
aircraft,  are  not  adjacent  to  each  other, 
or  the  Division  6.1  (poisonous)  material 
or  material  in  Division  6.2  (infectious 
substance)  are  loaded  in  one  closed  unit 
load  device  and  the  foodstuff,  feed  or 
other  material  is  loaded  in  another 
closed  unit  load  device. 


(b)  No  person  may  operate  an  aircraft 
that  has  been  used  to  transport  any 
package  bearing  a  POISON  or  POISON 
INHALATION  HAZARD  label  unless, 
upon  removal  of  such  package,  the  sirea 
in  the  aircraft  in  which  it  was  carried  is 
visually  inspected  for  evidence  of 
leakage,  spillage,  or  other 
contamination.  All  contamination 
discovered  must  be  either  isolated  or 
removed  from  the  aircraft.  The 
operation  of  an  aircraft  contaminated 
with  such  Division  6.1  (poisonous) 
materials  is  considered  to  be  the 
carriage  of  poisonous  materials  imder 
paragraph  (a)  of  this  section. 

PART  176— CARRIAGE  BY  VESSEL 

34.  The  authority  citation  for  part  176 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

35.  In  §  176.600,  paragraph  (a)  is 
revised  to  read  as  follows; 

§176.600    General  stowage  requirement 

(a)  Each  package  required  to  have  a 
POISON  GAS,  POISON  INHALATION 
HAZARD,  or  POISON  label  thereon 
being  transported  on  a  vessel  must  be 
stowed  clear  of  living  quarters  and  any 
ventilation  ducts  serving  living  quarters 
and  separate  from  foodstuffs. 


PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

36.  The  authority  citation  for  part  177 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  5101-5127,  49  CFR 
1.53. 

37.  In  §  177.841,  paragraph  (e) 
introductory  text  is  republished  and 
paragraphs  (e)(1)  and  (e)(2)  are  revised 
to  read  as  follows; 

§  177.841    Division  6.1  (poisonous)  and 
Division  2.3  (poisonous  gas)  materials. 

»        *        *         *        * 

(e)  A  motor  carrier  may  not  transport 
a  package; 

(1)  Bearing  or  required  to  bear  a 
POISON  or  POISON  INHALATION 
HAZARD  label  in  the  same  motor 
vehicle  with  material  that  is  marked  as 
or  known  to  be  a  foodstuffs,  feed  or 
edible  material  intended  for 
consumption  by  humans  or  animals 
unless  the  poisonous  material  is 
packaged  in  accordance  with  this 
subchapter  and  is; 

(i)  Overpacked  in  a  metal  drum  as 
specified  in  §  173.25(c)  of  this 
subchapter;  or 

(ii)  Loaded  into  a  closed  unit  load 
device  and  the  foodstuffs,  feed,  or  other 
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edible  material  are  loaded  into  another 
closed  unit  load  device; 

(2)  Bearing  or  required  to  bear  a 
POISON,  POISON  GAS  or  POISON 
INHALATION  HAZARD  label  in  the 
driver's  compartment  (including  a 
sleeper  berth)  of  a  motor  vehicle;  or 


Issued  in  Washington.  E)C  on  December  30, 
1996.  under  authority  delegated  in  49  CFR 
Part  1 . 

Kelley  S.  Coyner. 

Deputy  Administrator.  Research  and  Special 

Programs  Administration 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Organization.  furx;tions,  and 
authority  delegations: 
Under  Secretary  for  Natural 
Resources  and 
Environment  et  al.; 
outreach  and  technical 
assistance  to  socially 
disadvantaged  farmers 
and  ranchers;  published 
1  -8-97 

DEFENSE  DEPARTMENT 

Acquisition  regulations. 

Information  Technology 
Management  Reform  Act 
of  1996;  implementation; 
published  i-8-97 

Military  construction;  cost- 
plus-fixed-fee  contracts 
restnction;  exception; 
published  1-8-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  pollution  control; 
Water  quality  standards- 
Pennsylvania;  published 
12-9-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 
Public  buildings  arxj  space- 
Buildings  arxj  grounds 
management, 
reimbursable  space 
alterations;  small 
purchase  autfxjrrty; 
published  1-8-97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Land  and  water: 
Indian  tritjes'  off-reservation 
land  acquisitions;  trust 
status;  correction; 
published  1-8-97 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 
Records  access  and 

information  release; 

published  12-9-96 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged.  Wind,  and  disabled- 
Institutionalized  children; 
published  1-8-97 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 

Boeing;  published  12-17-96 

Class  E  airspace;  published  1- 
8-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine); 
Brucellosis  in  cattle  and 
bison- 
State  and  area 
classifications; 
comments  due  by  1-17- 
97;  published  11-18-96 

AGRICULTURE 

DEPARTMENT 

Meat  and  meat  products; 
export  reporting;  comments 
due  by  1-1^97.  published 
11-14-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations 
Key  escrow  encryption 

equipment  and  software; 

licensing;  comments  due 

by  1-13-97;  published  12- 

13-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fisfiery  conservation  and 
management: 
Alasi<a;  fisheries  of 
Exclusive  Economic  Zone- 
Pacific  halibut  and  red 
l<ing  crab;  comments 
due  by  1-15-97; 
published  12-16-96 
Northeastern  United  States 
fishenes- 

Atlantic  macl<erel,  squid, 
and  buttertish; 
comments  due  by  1-14- 
97;  published  11-15-96 

Summer  flounder  and 
scup;  comments  due  by 
1-13-97;  published  12- 
18-96 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets: 
Contract  market  designation 
applications  review  arxJ 
approval  and  exchange 


rules  relating  to  contract 
terms  and  conditions: 
comments  due  by  1-16- 
97;  published  12-27-96 
Contract  market  rule  review 
procedures:  comments 
due  by  1-16-97.  publisfied 
12-17-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Restructuring  costs/bonuses: 
comments  due  by  i-i4- 
97;  published  11 -15-96 
Federal  Acquisrtion  Regulation 

(FAR): 

Irwependent  research  ar>d 
development  allowat>le 
cost  critena/tHd  and 
proposal  costs  for  Fiscal 
Year  1996  and  tseyond; 
comments  due  by  1-13- 
97:  published  11-14-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 

national  emission  standards 

Secorxjary  lead  smelters, 
new  and  existing, 
comments  due  by  i-13- 
97;  published  12-12-96 
Air  p)rograms 

Outer  Continental  Shelf 
regulations- 
California;  comments  due 
by  1-15-97;  put)lished 
12-16-96 
Air  quality  implementation 

plans;  approval  and 

promulgation:  vanous 

States: 

Florida,  comments  due  by 
1-15-97;  put)lished  '2-16- 
96 

Georgia;  comments  due  by 
1-13-97;  published  12-13- 
96 

Idaho;  comments  due  by  ^■- 
17-97;  published  12-18-96 

Texas:  comments  due  by  "- 
13-97;  published  12-13-96 

Pesticides,  tolerances  in  food, 
animal  feeds,  arxJ  raw 
agncuttural  commodities 
PropKX)nazo(e;  comments 
due  by  1-13-97;  published 
11-13-96 
Water  pollution  control: 
Great  Lakes  System,  water 
quality  guidance- 
Selenium  cntenon 
maximum  concentration, 
comments  due  by  i-l5- 
97;  published  12-16-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Aviation  services- 
112-118  MHz  for 
Differential  Global 


Positioning  System 
(GPS)  correction  data 
and  hand-hekj 
transmitter  use. 
comments  due  by  i-i5- 
97;  published  11-29-96 
Radio  stations;  tat))e  of 
assignments: 
Pennsylvania,  comments 
due  by  1-13-97;  published 
12^-96 
Texas;  comments  due  by  1- 
13-97.  published  12-2-96 

FEDERAL  MARITIME 
COMMISSION 

Maritime  earners  in  foreign 
commerce 

Conditions  unfavorable  to 
shipping,  actions  to  adjust 
or  meet- 
United  States/Japan  trade: 
port  restnctions  and 
requiremertts.  comments 
due  by  i-i3-97: 
put)lished  ■  1-13-96 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 

Basic  pay  definition  and 
Thnft  Savings  Plan  loan 
program  amendments: 
comments  due  by  i-i7- 
97:  putdished  1 1-18-96 

GENERAL  SERVICES 
ADMINISTRATION 

Fede'al  Acquisition  Regulation 

(I-  -R): 

Independent  research  ana 
development  allowatile 
cost  crrteria'bid  ana 
proposal  costs  for  Fiscal 
Year  1996  arxJ  beyond, 
comments  due  by  i-i3- 
97:  published  11-14-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives 
Adjuvants,  production  aids. 
and  sanitizers- 
Sodim  2.2    - 
methylenet>is(4 .6-di-tert- 
butylphenyl)phosphate. 
comments  due  by  1-15- 
97;  pubiished  1 2- 16-96 
Adjuvants,  production  a>ds. 
and  sanitizers- 
2-i[2, 4,8,1  Otetrakis(l, 1- 
dimethylethyl)- 
ditienzo[d.f][  1.3.2].  etc.; 
comments  due  by  i-i5- 
97,  putdished  1 2-16-96 
Food  for  human  consumption: 
Food  additives- 
Curdlan,  comments  due 
tiy  1-15-97,  published 
12-16-96 
Human  drugs  and  biological 
products: 
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Postmarketing  expedited 
adverse  experience 
reporting  requirements, 
increased  frequency 
reports  revocation: 
comments  due  by  1-13- 
97;  published  10-2&-96 
Human  drugs: 
Colloidal  silver  ingredients 
or  silver  salts,  products 
containing  (OTC):  not 
generally  recognized  as 
safe  and  effective, 
comments  due  by  1-13- 
97;  published  10-15-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Appeals  and  hearings 
procedures,  revisions; 
comments  due  by  1-17-97, 
published  n -13-96 
Disposrtion,  grants: 
Alaska;  State  grants, 
comments  due  by  i-i4- 
97;  published  11-15-96 
Forest  management: 
Sustaioed-yield  forest  units: 
comments  due  by  i  1 4- 
97,  published  11-15-96 

LIBRARY  OF  CONGRESS 
Copyright  Ottlce,  Library  of 
Congress 

Copynght  office  arxj 
procedures: 
Registraton  of  claims- 


>Best  Edition>  of 

published  copyrighted 
wor*<s:  comments  due 
by  '-'4-97,  DuDlisheO 
12-3-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR! 

Independent  research  and 
development  aPowabie 
cost  cntenabia  and 
proposal  costs  (or  Fiscal 
Year  1996  and  beyond; 
comments  due  by  1-13- 
97.  published  '  M4-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement,  health  benefits, 
and  life  insurance.  Federal 
employees: 
Distirct  of  Columbia 
Financial  Control 
Authority:  employee 
coverage  as  '^ederai 
employees,  comments 
due  by  i-'4-97,  pubiisned 
11-15-96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Electronic  Data  Gathering, 
Analysis,  and  Retrieval 
System  (EDGAR), 
Sutxnission  of  filings  and 
other  documents 


amendments;  comments 
due  by  1-13-97;  putHished 
12-12-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ain^^orthlness  directives: 

AlliedSignal  Inc.,  comments 
due  by  1-13-97;  published 
11-13-96 

Bell;  comments  due  by  1- 
13-97;  published  11-14-96 

Boeing;  comments  due  by 
1-13-97;  published  11-12- 
96 

Dormer;  comments  due  by 
1-17-97:  published  12-5- 
96 

Rolls-Royce  pic;  comments 
due  by  1-13-97;  published 
11-13-96 

Schempp-Hirth;  comments 
due  by  1-17-97;  published 
"-5-96 

Special  conditions- 

Gulfstream  nrodel  G1159A 
airplane;  comments  due 
by  1-13-97;  published 
12-13-96 

Class  E  airspace;  comments 
due  by  1-13-97;  put>lished 

11-19-96 


TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Smart  air  bags,  vehicles 
without;  warning  lat)els, 
manual  cutoff  switches, 
etc.  reduction  of 
dangerous  impacts  on 
children;  comments  due 
by  1-13-97;  published 
11-27-96 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Fireanms  Bureau 

Firearms: 

Commerce  in  explosives; 
comments  due  by  1-13- 
97;  published  10-15-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Treasury  tax  and  loan 
depositaries  and  payment  of 
Federal  taxes: 

Electronic  Federal  Tax 
Payment  System 
operation;  financial 
institutions  and  Federal 
Reserve  Banks; 
comments  due  by  1-13- 
97;  published  11-21-96 
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The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  mterested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency  s  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B.  which  lists 
the  agencies  and  functioas  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4.  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 
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*36  per  copy 


Charge  your  order 
It's  eas; ' 


United  States  Government 

INFORMAnON 

ftJBLCA'lOMS  *  oEROOCAlS  »  ElEC'ROJC  poOOXTS 
Oaef  Processing  Code 

*7917 

Q  YES,  please  send  me copies  of  The  United  States  Government  Manual.  '  996  97, 

S/N  069^00-00069-0  at  ^36  (MS  foreign)  each. 

Total  cost  of  my  order  is  - .  Price  includes  regular  domestic  postage  and  handling  ano  s  SoDject  :o  cnange. 

Check  method  of  payment: 

_]  ChecK  payapie  to  Supenntenaent  of  Documents 

J  GPO  Deposit  Account        |    I    j    |    ;    T~T~l-n 
DViSA      JMasterCara 


Company  or  personal  name 


(Please  tvpe  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


1          !        '     i       !       !   i    !   1   f      1   !   '    1 

!          1     i  (expiration  date) 

Thank  you  for  your  order! 

Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature 

Mail  orders  to: 


^96 


Supenntenae'^!  o'  Documents 
PC.  Box  3^-954 
PlttsPu^qn    PA  i525C-''954 


Fax  orders  to:         (202)  51 2-2250 
Phone  orders  to:  (202)  512-1800 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubHcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  ot  Documents  Publications  Order  Form 


•6173 

I I   YIj3,  please  send  me  the  kiilowmg: 


Charge  your  order 
It's  Easy! 
To  fax  vour  orders  (202) -512 -2250 


■ 

^SA 

copies  of  The  F«d«ral  Register  -  What  it  is  and  How  To  Use  it,  at  $700  per  copy  Stock  No.  069 -000 -00044 -4 
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The  total  cost  of  my  order  is  S Internationa!  customers  please  add  25*%.  Prices  include  regular  domestic 

postage  and  handlmg  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

! I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         L 


(Compan\  or  Personal  Namei 


lAdditiorja]  address,  attention  linei 


(Street  address) 


(City,  Sate.  ZIP  Code. 


(Daytime  phone  including  area  ctxJei 


1  Please  t\  [X'  '>r  print  • 


-D 


(Purchase  Order  No  ) 

YIS     NO 
May  wc  make  your  name/ address  available  tu  otber  mailers?  i i    i i 


VISA  or  MasterCard  Account 

1                   1 

1              (Credit  card  expiration  date)                I'futnk  you  for 

your  order: 

(Authonzing  Signature) 


(Res    I   931 


Mail  To:     New  Orders.  Superintendent  of  Documents 
P.O.  Box  J71954.  Pittsburgh,  PA  15250-7954 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II) .$,51.00 

1994 

(Book  I) $.56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 


Pubhthed  by  ihe  Office  of  the  F«t«r»l  Refiiter   N«iion«l 
Archive!  and  Records  Admmitlralion 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federa' 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  Presioent. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
ssjed  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session   1997 

Individual   laws  also  may  be  purchased  from  the  Superintendent   of   Docurrients    U  S 
Government  Printing  Office,  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http. //'www. access 
gpo,gov/su_docs/ 
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VISA 


Fax  vour  orders  (202)  512-2250 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  m  Washington,  DC,  sw 
announcement  on  the  insirie  !  over  of  this  issue 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

fSciccicd  \  iKumesi 

FiTC.  cas\.  online  access  to  selected  C(-xJe  of  hcdcral 
Regulations  iCFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Pnnting  Office  (GF^).  CFR  titles  will  be  added  to  CPO 
Access  incrementall)  throughout  calendar  vears   1996  and 
1997  until  a  complete  set  is  available.  GPO  i^  taking  Meps 
so  that  the  online  and  printed  versions  of  the  CFR  will  bt- 
released  concurrcntK. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  bv  the  .AdTimistrafve 
Committee  of  the  Federal  Register, 

New  titles  and  or  volumes  wili  be  added  to  tfns  online 


http;    www. access. gpo,go\  nara  cfr 

For  additional  information  or 

GPO  Acceis 

pnxiucts. 

setMces  and  access  methods. 

see  page 

11  0 

contact  the 

GPO  Access  L'ser  Suppon  Team  via 

•  Phone  toll-free  1-888-293 

6498 

•  Email  gpcaccess@gpc  gov 

• 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  .Archives  and  Records' 
Administration.  Washington,  TKl  20408,  under  the  Ffderal  Register 
Act  (49  Stat.  500.  as  amended,  44  L  S.C,  Ch    15)  and  the 
regulations  of  the  Administrative  Committee  o!  the  Federal  Register 
(1  CFR  Ch.  1).  Distribution  is  made  only  by  the  Sunerintendent  of 
Documents,  U.S.  Government  Printing  Office,  VVasninyiton,  DC 
20402, 

The  Federal  Register  provides  a  uniform  system  for  malting 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  requirei!  to  be  published 
bv  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
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The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  US. 
Government  Printing  Office  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
Aoministrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graph k.s  from 
Volume  59.  Number  1  (lanuary  2,  1994)  forward   Frfe  public 
access  is  available  on  a  Wide  Arva  Information  Server  IW.MS) 
through  the  Internet  and  via  asynch.'-onous  dial-in   Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

wwwaccess.gpKi.gov'su docs,',  by  using  kx,al  WAIS  client 

software,  or  by  telnet  to  swais. access  gno, gov.  then  login  as  guest, 
(no  password  required).  Dial-in  users  snouhl  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais.  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  UPO  Access  Iser  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess©gpo,gov;  oy  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  am,  and  5  p,m  Eastern  time,  Monday- 
Fridav.  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S494.  or  S544  for  a  combined  Federal  RegLster.  Federal 
Register  Index  and  List  of  CFR  Sections  .Affected  iLS.M 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LS.\  is  S433.  Six  month 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rrwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  932  and  944 
[Docket  No.  FV96-932-2  FR] 

Olives  Grown  In  California  and 
Imported  Olives;  Estaisiishment  of 
Minimum  Quality  Requirements  for 
California  and  Imported  Olives,  and 
Revision  of  Outgoing  inspection 
Requirements  and  Procedures  for 
California  Olives 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  establishes 
minimum  quality  requirements  for 
CaUfomia  olives  under  Marketing  Order 
932  and  imported  olives  by  replacing 
grade  requirements  which  have  been 
based  on  the  U.S.  Standards  for  Grades 
of  Canned  Ripe  OUves  (standards).  This 
final  rule  also  revises  outgoing 
inspection  requirements  and  procedures 
for  Cahfomia  olives.  This  action  is 
expected  to  result  in  reduced  handling 
costs,  especially  inspection  costs,  and 
improved  consumer  satisfaction. 
EFFECTIVE  DATES:  This  final  rule 
becomes  effective  January  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vaw^ter,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  F&V.  AMS.  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
Cahfomia  93721;  telephone  (209)  487- 
5901;  Fax  #  (209)  487-5906;  or  Caroline 
Thorpe,  Marketing  Specialist,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  room  2522-S,  P.O.  Box 
96456,  Washington,  DC.  20090-6456; 
telephone  (202)  720-8139;  Fax  #  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 


Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax  #  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION;  This  rule 
is  issued  under  Marketing  Order  No. 
932  (7  CFR  part  932).  as  amended, 
regulating  the  handling  of  olives  grown 
in  California,  hereinafter  referred  to  as 
the  "order."  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

This  final  rule  is  also  issued  under 
section  8e  of  the  Act,  which  provides 
that  whenever  certain  specified 
commodities,  including  olives,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  qualifv.  or 
maturity  requirements  as  those  in  effect 
for  the  domestically-produced 
commodities. 

The  Department  of  Agriculture 
(Etepartment)  is  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 


There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8t  of  the  Act, 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA).  the 
Agricultural  MarkeUng  Ser\'ice  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulaton,-  actions  to  the  scale  of 
business  subject  to  such  actions  m  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibihty. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  4  handlers  of  oUves  who  are 
subject  to  regulation  under  the  order, 
and  approximately  1,350  producers  of 
olives  in  the  regulated  area.  There  are 
approximately  25  importers  of  olives 
subject  to  the  olive  import  regulation. 
Small  agricultural  service  firms,  which 
includes  handlers  and  importers,  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
55.000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
None  of  the  handlers  is  considered  a 
small  entity,  but  the  majority  of  olive 
producers  and  some  of  the  importers 
may  be  classifier  as  small  entities. 
The  California  Olive  Committee 
(committee)  met  on  March  27,  1996.  and 
unanimously  recommended  establishing 
minimum  quality  requirements  to  be 
incorporated  within  the  rules  and 
regulations  of  the  order  and  revising 
outgoing  inspection  requirements  and 
procedures.  At  a  meeting  on  [ulv  10. 
1996,  the  committee  recommended  a 
change  in  their  recommendations  of 
March  27.  1996,  with  regard  to  an 
outgoing  inspection  requirement. 

Incoming  inspection  requirements  at 
§932.51  require  handlers  to  weigh  and 
size-grade  olives  prior  to  processing, 
and  dispose  of  non-canning  size 
(undersized)  olives  into  appropriate 
non-canning  ou'lets.  Such  weighing  and 
size-grading  is  cone  under  the 
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supervision  of  the  Federal  or  Federal- 
State  Inspection  Service.  These 
requirements  provide  the  basis  for 
handler  payments  to  producers,  and 
ensure  that  olives  are  properly  sized 
into  the  various  canning  and  non- 
canning  size  categories. 

Once  the  olives  have  been  size- 
graded,  they  are  stored  in  tanks, 
ensuring  that  the  various  sizes  of  olives 
remain  segregated.  Non-canning  size 
ohves  are  disposed  of  into  appropriate 
outlets,  such  as  in  frozen  or  acidified 
forms,  or  crushed  for  oil. 

Outgoing  inspection  requirements  at 
§932.52  and  §932.149  specify  the 
minimum  quahty  of  canned  ripe  olives 
as  a  modified  U.S.  Grade  C  as  certified 
by  inspectors  of  the  USD  A.  Processed 
Products  Branch  (PPB).  Certification  as 
to  grade  provides  handlers  and  their 
customers  with  a  uniform  level  of 
quality  familiar  to  both  parties.  The 
outgoing  inspection  requirements  also 
ensure  that  canned  ripe  olives  meet 
applicable  size  designations  prior  to 
shipment.  Two  methods  of  outgoing 
inspection  are  authorized:  A  Quality 
Assurance  Program  (QAP)  approved  by 
the  PPB  or  in-line  inspection. 

This  rule  adds  the  option  of  lot 
inspection  to  assist  handlers  in  reducing 
inspection  costs.  Currently,  during  in- 
line inspection,  an  inspector  is  required 
to  be  present  any  time  olives  are  in  the 
final  stage  of  processing  prior  to 
packaging.  The  current  cost  for  an 
inspector  ranges  from  $31.50  per  hour 
for  handlers  in  California  under  the 
marketing  order  to  $42.00  per  hour 
depending  on  the  contract.  For  an  8- 
hour  day.  the  cost  of  one  inspector 
ranges  from  $252.00  to  $328.00,  Because 
of  this,  handlers  may  benefit  from 
economies  of  scale:  the  more  canned 
olives  packaged,  the  lower  the  cost  per 
can  of  olives. 

In  1994,  QAPs  were  added  as  an 
option  to  reduce  inspection  costs.  Under 
QAPs,  savings  are  more  likely  to  accrue 
to  larger-volume  handlers,  who  are  more 
likely  to  have  sufficient  olives  to  operate 
year-round  and  realize  savings  by 
employing  trained  quality-control 
personnel.  When  there  is  a  large  crop, 
more  handlers  may  benefit  from  QAPs 
for  similar  reasons. 

Adding  lot  inspection  offers  handlers 
a  less-costly  inspection  option.  During 
lot  inspection,  an  inspector  does  not 
need  to  be  present  during  the  final 
processing,  unlike  in-line  inspection. 
However,  an  inspector  will  inspect  a 
statistical  percentage  of  a  lot  of  olives 
whether  the  lot  is  large  or  small.  Thus, 
there  is  less  benefit  of  economies  of 
scale  because  for  large  lots  more  olives 
will  be  inspected  and  for  small  lots 
fewer  olives  wall  be  inspected. 


The  committee  recommended  changes 
in  some  of  the  inspection  requirements 
to  reduce  handlers'  costs,  especially  the 
costs  of  inspection,  and  to  address  the 
concerns  of  consumers  of  canned  ripe 
olives.  The  changes  simplify  the 
inspection  process  by  eliminating  steps 
which  have  been  made  unnecessary  by 
modern  olive  processing  and  pitting 
equipment.  This  can  reduce  handling 
costs,  including  inspection  costs, 
thereby  improving  returns  to  California 
producers  and  handlers. 

The  changes  address  consumer 
concerns,  as  identified  through  a  1995 
consumer  survey  which  the  committee 
undertook.  Surveyed  consumers 
indicated  that  flavor,  color,  and 
character  are  quality  criteria  most 
important  to  them.  The  term  "character" 
is  used  to  include  olive  firmness, 
tenderness  and  texture.  The  changes 
address  consumer  concerns  by 
evaluating  quality  based  upon  those 
criteria.  This  will  help  ensure  that 
consumer  satisfaction  is  met,  benefitting 
the  California  olive  industry,  importers, 
and  consumers. 

Therefore,  the  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

Establishment  of  Minimum  Quality 
Requirements 

Currently.  §  932.149  specifies  that 
canned  olives  meet  a  minimum  grade 
requirement  of  a  modified  U.S.  Grade  C. 
Additional  specific  requirements  are 
established  for  the  various  styles  of 
canned  ripe  olives,  including  whole, 
pitted,  broken  pitted,  halved,  segmented 
(wedged),  sliced,  and  chopped  styles. 
Section  932.149  references  various 
definitions  from  the  standards. 

In  place  of  these  grades  and 
definitions,  the  committee 
recommended  a  set  of  minimum  quality 
requirements  for  four  styles  of  canned 
oUves:  (1)  Whole  and  pitted  style  oHves; 
(2)  sliced,  segmented  (wedged),  and 
halved  style  olives;  (3)  chopped  style 
olives;  and  (4)  broken  pitted  olives. 
These  quality  requirements  include 
criteria  pertaining  to  flavor,  saltiness, 
color,  character,  uniformity  of  size  and 
freedom  from  defects.  These  factors  are 
similar  to  those  currently  specified  in 
the  standards  and  handling  regulations, 
and  have  been  determined  to  be  of 
importance  to  consumers  through  the 
committee's  consumer  survey. 

Olives  are  currently  graded  based 
upon  five  factors;  flavor,  saltiness,  color, 
character,  and  defects.  Currently,  Table 


I  in  §  932.149  only  sets  limits  for  defects 
of  canned  ripe  olives.  Limits  for  the 
other  four  factors,  flavor,  saltiness, 
color,  and  character,  are  defined  in  the 
standards.  In  place  of  Table  I,  based 
upon  information  from  the  1995 
consumer  survey,  the  committee 
recommended  establishing  four  new 
tables  which  would  specify  the  limits 
for  defects  for  each  of  the  canned  ripe 
olive  styles  (whole  and  pitted  styles; 
sliced,  segmented  (wedged),  and  halved 
styles;  chopped  style;  and  broken  pitted 
style).  The  new  tables  also  define  the 
limits  of  the  four  characteristics  (flavor, 
saltiness,  color,  and  character)  currently 
defined  in  the  standards.  The  four  new 
tables  provide  all  the  definitions  and 
tolerances  necessary  to  establish 
minimum  quality  requirements  in  place 
of  grade  requirements. 

To  effectuate  the  establishment  of 
minimum  quality  requirements, 
references  to  "grade"  in  §  932.149  will 
be  replaced  with  "quality",  canned 
broken  pitted  olives  will  be  defined 
separately  in  a  new  paragraph 
designated  as  (a)(4),  and  four  new  tables 
depicting  minimum  quality 
requirements  for  (1)  canned  whole  and 
pitted  olives;  (2)  canned  sliced, 
segmented  (wedged),  and  halved  olives; 
(3)  canned  chopped  style  olives:  and  (4) 
canned  broken  pitted  style  olives  will  be 
added  to  §  932.149,  replacing  the 
current  Table  1.  ^ 

In  conforming  changes,  the  word 
"grade"  will  be  replaced  with  the  words 
"minimum  quality"  or  "minimum 
quality  requirements,"  as  necessary,  in 
§932.150,§932.152,  §932.153,  and 
§932.155. 

Section  932.149(a)(2)  currently  sets 
the  tolerance  for  identifiable  pieces  of 
pit  caps,  end  slices,  and  slices  at  5 
percent,  by  weight,  for  caimed  chopped 
style  olives.  The  committee 
recommended  a  relaxed  tolerance  of  10 
percent,  by  weight,  in  an  effort  to 
encourage  handlers  to  cut  olives  of  the 
chopped  style  in  larger  pieces.  The 
committee  was  concerned  that  canned 
chopped  style  olives  are  currently 
chopped  too  finely,  rendering  the 
product  nearly  an  olive  "flour"  rather 
than  identifiable  pieces  of  olives 
consumers  indicated  they  preferred. 
This  change  will  reduce  the  costs  of 
packing  canned  chopped  style  olives. 

The  committee  recommended  that  the 
definition  of  "broken  pitted"  olives  be 
modified  from  the  definition  provided 
in  the  standards.  To  accomplish  this, 
the  committee  proposed  a  modified 
definition  in  §932.149  of  the 
regulations.  The  current  definition  is 
considered  too  restrictive  by  the 
committee.  Under  the  current 
definition,  broken  pitted  ohves  are 
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defined  as  "olives  [which]  consist 
substantially  of  large  pieces  that  may 
have  been  broken  in  pitting  but  have  not 
been  sliced  or  cut."  Currently,  each 
handler  packing  broken  pitted  olives  is 
prohibited  from  using  olives  which  have 
been  improperly  pitted  but  unbroken 
because  the  olives  have  not  been 
"broken"  in  the  pitting  process. 
(Improperly  pitted  olives  do  not  contain 
pits  or  pit  fragments.)  Each  such 
handler,  therefore,  pays  an  employee  to 
"break"  the  unbroken,  improperly 
pitted  ohves  so  that  such  ohves  meet 
the  requirement  for  broken  pitted  oUves. 
As  recommended  by  the  committee,  the 
definition  for  broken  pitted  olives 
deletes  the  word  "substantially," 
thereby  permitting  a  greater  percentage 
of  unbroken,  improperly  pitted  olives  to 
be  included  in  the  broken  pitted  style 
category.  Such  change  is  intended  "to 
reduce  the  costs  of  packing  broken 
pitted  olives  while  maintaining  the 
quahty  of  the  product. 

The  committee  further  recommended 
basing  outgoing  inspections  on  a  pass- 
fail  basis,  eliminating  the  requirement 
that  the  inspection  service  certify  that 
canned  ripe  olives  are  either  Grade  A, 
Grade  B,  or  Grade  C.  Under  a  pass-fail 
outgoing  inspection,  carmed  ripe  ohves 
either  meet  tie  minimimi  quality 
requirements  and  pass  inspection,  or 
fail  to  meet  the  minimum  quality 
requirements  and  not  pass  inspection. 
There  will  be  no  need  to  calculate  the 
grade  of  each  sample  in  order  to  assign 
Grade  A,  Grade  B,  or  Grade  C. 
Elimination  of  the  requirement  to  certify 
to  a  grade  will  simplify  the  inspection 
of  such  olives,  thereby  reducing 
inspection  time  and  overall  inspection 
costs. 

Authorized  Methods  of  Outgoing 
Inspection 

Pursuant  to  §  932.52  of  the  order  and 
§932.152  of  the  current  outgoing 
regulations,  handlers  are  required  to 
maintain  continuous  in-Une  outgoing 
inspection  or  a  certified  QAP.  Under 
continuous  in-line  outgoing  inspection, 
at  least  one  inspector  must  be  present  at 
all  times  when  a  plant  is  in  operation  to 
make  in-process  checks  on  the 
preparation,  processing,  packing,  and 
warehousing  of  all  products.  The 
current  cost  for  an  inspector  ranges  from 
$31.50  for  handlers  under  the  marketing 
order  to  $42.00  per  hour  depending  on 
the  contract.  For  an  8-hour  day  the  cost 
of  one  inspector  ranges  from  $252.00  to 
$328.00. 

By  contrast,  under  a  QAP,  each 
certified  plant  has  trained  quality- 
control  personnel  who  perform  most  of 
the  same  functions  as  a  PPB  inspector. 
The  PPB  inspectors  continue  to  issue 


certificates  of  inspection  based  upon  the 
outgoing  inspection  records  maintained 
by  the  certified  quality-control 
personnel.  These  records  are  verified 
through  spot-checks  and  samples  taken 
by  PPB  inspectors. 

A  QAP  may  decrease  outgoing 
inspection  costs  for  a  handler  compared 
to  inspection  costs  under  continuous  in- 
line outgoing  inspection.  However,  cost 
savings  under  a  QAP  accrue  more  to 
larger-volume  handlers,  who  are  more 
likely  to  have  sufficient  olives  to  operate 
year-round  and  reahze  savings  by 
employing  trained  quality-control 
personnel.  When  there  is  a  large  crop, 
more  handlers  may  benefit  from  a  QAP 
for  similar  reasons.  However,  ohve  crop 
sizes  may  vary  substantially  from  one 
year  to  the  next  due  to  the  alternate- 
bearing  characteristics.  This  variability 
further  reduces  the  efficiency  of 
operations  at  most  of  the  ohve 
processing  plants  and  the  cost-savings 
of  QAP.  since  handlers'  fixed  costs  must 
be  paid  independent  of  the  size  of  the 
crop. 

To  enable  handlers  to  minimize  their 
inspection  costs,  the  committee 
recommended  that  handlers  be  allowed 
to  utilize  any  inspection  method 
permitted  by  PPB,  so  that  each  may 
choose  the  method  most  economical  for 
their  operations.  Thus,  in  addition  to  a 
QAP  and  in-line  inspection,  lot 
inspection  will  also  be  authorized  for 
meeting  outgoing  inspection 
requirements.  Under  lot  inspection,  a 
specified  number  of  containers  of  the 
same  size  and  type,  containing  olives  of 
the  same  type  and  style,  at  the  same 
location,  are  inspected.  Lot  inspection 
occurs  after  processing,  rather  than 
during  processing.  Inspecting  by  lot  has 
the  potential  to  reduce  costs  for 
handlers  because  lot  inspection  does  not 
require  the  presence  of  an  inspector  at 
all  times  while  olives  are  being 
processed. 

To  effectuate  this  change,  paragraphs 
(a)  and  fb)(l)  of  §932.152.  Outgoing 
regulations,  are  revised  to  add  authority 
for  handlers  to  use  either  continuous  iii- 
line  outgoing  inspection,  QAP.  or  lot 
inspection.  Because  lot  inspection  does 
not  require  the  presence  of  an  inspector 
at  all  times  during  the  processing  of 
ohves,  paragraph  (b)(1)  is  revised  by 
deleting  the  final  sentence,  thereby 
removing  the  requirement  that  an 
inspector  be  present  when  olives  are 
processed.  This  change  is  expected  to 
reduce  overall  inspection  costs  by 
eliminating  overtime  hours  which 
accrue  when  an  inspector  is  required  to 
remain  in  an  olive  processing  plant  at 
all  times  while  processing  is  underway. 


Outgoing  Inspection  for  Size  of 
Canning-Size  Olives 

The  committee  also  recommended 
revising  the  current  requirements  that 
canning-size  olives,  which  have  been 
sized  and  stored  in  tanks  prior  to 
pitting,  be  inspected  for  size  prior  to 
packaging.  Currently,  such  olives  are 
required  under  incoming  inspection 
requirements  to  be  weighed  and  size- 
graded.  Olives  are  then  stored  in  tanks 
prior  to  processing.  The  outgoing 
requirements  mandate  that  such  olives 
be  submitted  for  size  inspection  prior  to 
packaging.  However,  handlers  size 
olives  upon  receipt  and  keep  the  sizes 
separate  throughout  the  packaging 
process  because  doing  so  facilitates 
more  efficient  operation  of  modem 
processing  and  pitting  equipment. 
Eliminating  the  requirement  for 
inspection  for  size  prior  to  packaging 
will  simplif)'  the  inspection  process  and 
reduce  overa'   inspection  costs  while 
maintaining  the  integnty  and  quality  of 
canned  ripe  olives. 

To  effectuate  this  change,  paragraph 
(b)(2)  of  §932  152  is  deleted.  This 
deletion  necessitates  the  redesignation 
of  paragraph  fb)(l]  as  (b). 

However,  olives  which  are  smaller 
than  authorized  for  use  as  canned  ripe 
olives  (undersized  ohves)  will  still  be 
held  under  surveillance  by  the 
inspection  ser\ice,  as  required  in  the 
incoming  inspection  requirements  and 
specified  in  paragraph  (e)(2)  of 
§  932. 1 5 1 ,  since  handlers  must  dispose 
of  such  olives  into  appropriate  outlets, 
such  as  in  frozen  or  acidified  forms,  or 
crushed  for  oil. 

Outgoing  Inspection  for  Size  of  Limited- 
Use  Olives 

Section  932.152,  paragraphs  (g)(1)  and 
(g)(2).  of  the  current  outgoing 
regulations  specify  that  olives  used  in 
the  production  of  limited-use  styles  are 
not  required  to  be  submitted  for  an 
outgoing  inspection  for  size  prior  to 
packaging  if  they  were  size-graded  by 
the  inspection  service  during  the 
incoming  inspection  process.  Limited- 
use  styles  include  halved,  segmented 
(wedged),  sliced,  or  chopped  styles. 
Typically,  smaller  olives  may  be  used 
for  limited-use  styles  rather  than  for 
wholfc  styles 

According  to  the  requirements  of 
§  932.51(a)(ii)  of  the  order,  canning  size 
olives  are  sized  by  the  inspection 
senice  during  the  incoming  inspection 
process  The  olives  are  then  either 
placed  in  storage  tanks  or  sent 
immediately  to  processing. 

Ohves  process  more  efficiently  when 
all  the  ohves  in  the  processing  tank  are 
uniform  in  size.  Modem,  high-speed 
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pitting  equipment  produces  higher 
yields  and  inflicts  less  damage  to  olives 
when  the  sizes  being  pitted  are  uniform. 
This  is  especially  true  for  the  smaller 
canning  sizes.  Currently,  over  95 
percent  of  all  olives  are  pitted  prior  to 
packaging. 

Olive  handlers  have  an  additional 
incentive  to  maintain  strict  control  over 
various  sizes  of  olives — retail  customers' 
demands  for  uniform  size  and  quality. 

For  those  reasons,  the  committee 
recommended  changes  in  §932.152, 
paragraphs  (g](l)  and  (gK2)  to  eliminate 
the  requirement  for  inspection  for  size 
prior  to  packaging. 

To  effectuate  the  change,  the  words 
"without  an  outgoing  inspection  for  size 
designation"  are  deleted  from  §932.152, 
paragraphs  (gj(l)  and  (g)(2]. 

These  changes  establish  minimum 
quality  requirements  of  flavor,  saltiness, 
color,  character,  and  defects  for  whole 
and  pitted  style  olives;  sUced, 
segmented  (wedged),  and  halved  style 
olives;  chopped  style  olives;  and  broken 
pitted  style  oUves.  They  also  revise 
outgoing  inspection  requirements  and 
procedures  under  the  marketing  order 
by  eliminating  requirements  that  sized 
and  stored  ohves  be  submitted  for  sizing 
prior  to  packaging,  and  permitting  lot 
inspection.  These  revisions  eliminate 
requirements  no  longer  deemed 
necessary,  thereby  reducing  handling 
costs,  while  maintaining  quality  and 
size  requirements  needed  to  ensure 
customer  satisfaction. 

This  rule  also  changes  §932.153  (as 
amended  in  the  Federal  Register  on 
August  5, 1996.  61  FR  40507),  which 
specifies  current  minimum  grade  and 
size  requirements  for  limited  use  olives. 
All  references  to  "grade"  in  that  section 
are  replaced  by  the  words  "minimum 
quality"  or  "minimum  quality 
requirements,"  as  necessary. 

Olive  Import  Requirements 

Section  8e  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
olives  under  a  domestic  marketing 
order,  imported  olives  must  meet  the 
same  or  comparable  requirements.  This 
rule  establishes  minimum  quahty 
requirements  to  replace  current 
minimum  grade  requirements  for 
CaUfomia  oUves  under  the  marketing 
order.  Therefore,  a  corresponding 
change  is  made  in  the  oUve  import 
regulation. 

This  rule  modifies  paragraphs  (a)(8). 
(b)(1),  (g),  and  (j)  of  §  944.401  by 
deleting  certain  references  to  the 
standards  and  adding  specific  quality 
criteria  for  imported  olives  which  are 
the  same  as  those  for  California  olives. 


The  proposed  rule  concerning  this 
action  was  published  in  the  November 
8,  1996,  Federal  Register  (61  FR  57782). 
with  a  15 -day  comment  period  ending 
November  25.  1996.  No  comments  were 
received. 

Although  no  comments  were 
received,  the  Department  is  making 
several  changes  in  the  regulatory  text 
that  appeared  in  the  proposed  rule  for 
purposes  of  clarification. 

In  tables  1  through  4  of  sections 
932.149  and  944.401.  wdth  respect  to 
color  criteria,  the  proposed  rule  stated, 
in  part,  that  olives  must  have  "a  color 
equal  or  darker  than  the  comparator." 
This  rule  replaces  the  word 
"comparator"  with  the  term  "USDA 
Composite  Color  Standard."  This  is  a 
more  precise  term  for  the  standard  used 
to  determine  the  appropriate  color  of 
olives,  and  does  not  materially  affect  the 
color  requirement.  In  table  1  of  those 
same  two  sections,  with  respect  to  pits 
and  pit  fragments,  the  allowance  of  "Not 
more  than  1,3  average  by  count"  is 
changed  to  read  "Not  more  than  1.3% 
by  count."  This  is  a  clarifying  change. 

In  section  932.152(c)(2)"(xi),  the  word 
"standard"  is  replaced  by  the  word 
"quality."  This  is  a  more  accurate  word. 

Finally,  a  paragraph  (5)  is  added  to 
section  932.149(a)  and  a  paragraph  (v)  is 
added  to  section  944.401(b)  to  provide 
a  tolerance  for  olives  that  do  not  meet 
the  quality  criteria  set  forth  in  those 
sections.  Absent  such  tolerances,  one 
failed  unit  would  result  in  an  entire  lot 
failing  to  meat  the  specified  quality 
requirements.  The  tolerances  specified 
are  those  that  appear  in  the  standards 
and  that  are  currently  used  by  the  olive 
industry.  The  proposed  rule  did  not 
contam  such  tolerances.  Adding  these 
provisions  to  the  final  rule  corrects  this 
oversight. 

In  accordance  with  section  8e  of  the 
Act,  the  U.S  Trade  Representative  has 
concurred  with  the  issuance  of  this 
proposed  rule. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
subm.itted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  this  rule  should  be 
implemented  as  soon  as  possible  since 
the  crop  year  for  olives  grown  in 
Cahfomia  began  on  August  1,  1996,  and 
olives  from  the  1996  crop  are  already 
being  processed  and  shipped.  Further, 
handlers  are  aware  of  this  rule,  which 


was  recomnjended  at  two  public 
meetings.  Additionally,  interested 
parties  had  the  opportunity  to  comment 
on  the  proposed  rule,  and  no  comments 
were  received. 

List  of  Subjects 

7  CFR  Part  932 

Marketing  agreements,  OUves, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefruit,  Grapes,  Imports,  Kiwifruit, 
Limes.  Olives.  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  932  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  932  and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

2.  Section  932.149  is  revised  to  read 
as  follows: 

§  932.149    Modified  minimum  quality 
requirements  for  specified  styles  of  canned 
olives  of  the  ripe  type. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  minimum  quaUty 
requirements  prescribed  in  §932. 52(a)(1) 
are  modified  as  follows,  for  specified 
styles  of  canned  olives  of  the  ripe  type: 

(1)  Canned  whole  and  pitted  olives  of 
the  ripe  type  shall  meet  the  minimiun 
quality  requirements  as  prescribed  in 
Table  1  of  this  section; 

(2)  Canned  sliced,  segmented 
(wedged),  and  halved  olives  of  the  ripe 
type  shall  meet  the  minimum  quality 
requirements  as  prescribed  in  Table  2  of 
this  section; 

(3)  Canned  chopped  olives  of  the  ripe 
type  shall  meet  the  minimum  quality 
requirements  as  prescribed  in  Table  3  of 
this  section;  and  shall  be  practically  free 
from  identifiable  units  of  pit  caps,  end 
slices,  and  slices  ("practically  free  from 
identifiable  units"  means  that  not  more 
than  10  percent,  by  weight,  of  the  unit 
of  chopped  style  olives  may  be 
identifiable  pit  caps,  end  slices,  or 
sUces);  and, 

(4)  Carmed  broken  pitted  olives  of  the 
ripe  type  shall  meet  the  minimum 
quality  requirements  as  prescribed  in 
Table  4  of  this  section; 

(5)  A  lot  of  canned  ripe  olives  is 
considered  to  meet  the  requirements  of 
this  section  if  all  or  most  of  the  sample 
units  meet  the  requirements  specified  in 
Tables  1  through  4  of  this  section: 
Provided,  That  the  number  of  sample 
units  which  do  not  meet  the 
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requirements  specified  in  Tables  1 
through  4  of  this  section  does  not 
exceed  the  acceptance  number 


prescribed  for  in  the  sample  size 
provided  in  Table  I  of  7  CFR  52.38: 


Table  1  .—Whole  and  Pitted  Style 

[Defects  by  count  per  50  olrves] 


Provided  further,  That  there  is  no  off 
flavor  in  any  sample  unit. 


FLAVOR  

FLAVOR  (Green  Ripe  Type) 

SALOMETER  

COLOR  

CHARACTER  

UNIFORMITY  OF  SIZE 

DEFECTS: 

Prtter  Damage  (Pitted  Style  Only)  

Major  Blemishes  

Major  Wrinkles  

Pits  and  Pit  Fragments  (Pitied  Style  Only) 

Major  Stems 

HEVM 

Mutilated  

Mechanical  Damage  

Split  Pits  or  Misshapen  


Reasonat)ly  good;  no  "off"  flavor. 

Free  from  objectionatjte  flavors  of  any  kind. 

Acceptat)le  Range  in  degrees:  3.0  to  14.0. 

Reasonatjiy  uniform  with  not  less  than  60%  having  a  color  equal  or  darker  than  the  USDA 

Composite  Color  Starxlard  for  Ripe  Type. 
Not  more  than  5  soft  units  or  2  excessively  soft  unrts 
60%,  by  visual  inspecbon,  of  the  most  unifom  in  size.  The  diameter  of  the  largest  does  not 

exceed  the  smallest  by  more  than  4  mm. 

15. 

5. 

5. 

Not  more  ttian  1.3%  average  by  count. 

Not  nx)re  than  3. 

Not  more  ttian  1  unit  per  sample. 

Not  more  than  3. 

Not  more  than  5. 

Not  more  than  5. 


Table  2.— Sliced,  Segmented  (Wedged),  and  Halved  Styles 

[Defects  by  count  per  255  grams] 


FLAVOR  

SALOMETER 
COLOR  


CHARACTER  

DEFECTS: 

Pits  and  Pit  Fragments  

Major  Stems 

HEVM 

Broken  Pieces  and  Er»d  Caps 


Reasonat)ly  good;  no  "ofT'  flavor. 
Acceptable  Range  in  degrees:  3.0  to  14.0. 

Reasonably  unifomi  with  no  units  lighter  than  the  USDA  Composite  Cokx  Standard  for  Rioe 
Type.  t^ 

Not  more  than  1 3  grams  excessively  soft. 

Average  of  not  more  than  1  by  count  per  300  grams. 

Not  more  than  3. 

Not  more  ttian  2  units  per  sample. 

Not  rTX>re  ttian  1 25  grams  by  weight. 


Table  3.— Chopped  Style 

[Defects  by  count  per  255  grams] 


FLAVOR  

SALOMETER  

COLOR 

DEFECTS: 

Pits  and  Pit  Fragments 

Major  Stems 

HEVM , 


Reasonably  good;  no  "off'  flavor. 
AcceptatHe  Range  in  degrees:  3.0  to  14.0. 

Reasonably  uniform  with  no  units  lighter  than  the  USDA  Corrposite  Color  Standard  for  Ripe 
Type.  "^ 

Average  of  not  more  ttian  1  by  count  per  300  grams. 

Not  more  than  3. 

Not  more  than  2  units  per  sample. 


Table  4.— Broken  Pitted  Style 

[Defects  by  count  per  255  grams] 


FLAVOR  

SALOMETER  

COLOR  

CHARACTER  

DEFECTS: 

Pits  and  Pit  Fragments 

Major  Stems 

HEVM 


Reasonably  good;  no  "ofT  flavor. 

AcceptatJie  Range  in  degrees:  3.0  to  14.0. 

Reasonably  uniform  with  no  units  lighter  than  the  USDA  Conposite  Color  Standard  for  Ripe 

Type. 
Not  nxjre  ttian  1 3  grams  excessively  soft. 

Average  of  not  more  than  1  tiy  count  per  300  grams. 

Not  more  than  3. 

Not  more  ttian  2  units  per  sarnple. 


(b)  Terms  used  in  this  section  shall 
have  the  same  meaning  as  are  given  to 
the  respective  terms  in  the  current  U.S. 


Standards  for  Grades  of  Canned  Ripe 
Ohves  (7  CFR  part  52):  Provided.  That 
the  definition  of  "broken  pitted  olives' 


is  as  follows:  "Broken  pitted  ohves" 
consist  of  large  pieces  that  mav  have 
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been  broken  in  pitting  but  have  not  been 
sliced  or  cut. 

3.  Section  932.150  is  revised  to  read 
as  follows: 

§  932.150    Modified  minimum  quality 
requirements  for  canned  green  ripe  olives. 

The  minimum  quality  requirements 
prescribed  in  §  932.52  (a)(1)  of  this  part 
are  hereby  modified  with  respect  to 
canned  green  ripe  olives  so  that  no 
requirements  shall  be  applicable  with 
respect  to  color  and  blemishes  of  such 
olives. 

4  In  section  932.152.  paragraphs  (a), 
(b).  (c)(2),  the  heading  of  paragraph  (d), 
(d)(1),  (g)(1)  introductory  text  (table 
remains  unchanged),  and  (g)(2) 
introductory  text  (table  remains 
unchanged)  are  revised  to  read  as 
follows: 

§932.152    Outgoing  regulations'. 

(a)  Inspection  stations  Processed 
olives  shall  be  sampled  and  inspected 
only  at  an  inspection  station  which 
shall  be  any  olive  processing  plant 
having  facilities  for  in-line  or  lot 
inspection  which  are  satisfactory  to  the 
Inspection  Service  and  the  Committee; 
or  an  olive  prnt:essing  plant  which  has 
an  approved  Quality  Assurance  Program 
in  effect. 

(b)  Inspection — General,  inspection  of 
packaged  olives  for  conformance  with 

§  932.52  shall  be  by  a  Quality  .Assurance 
Program  approved  by  the  Processed 
Products  Branch  (PPB),  USDA;  or  by  in- 
line or  lot  inspection.  .-X  PPB  approved 
Quality  .Assurance  Program  shall  be 
pursuant  to  a  Quality  .Assurance 
contract  as  referred  to  in  §  52.2. 

(c)  •    •    * 

(2)  The  Inspection  Service  shall  issue 
for  each  day's  pack  a  signed  certificate 
covering  the  quantities  of  such  packaged 
olives  which  meet  all  applicable 
minimum  quality  and  size 
requirements  Each  such  certificate  shall 
contain  at  least  the  following; 

(i)  Date; 

(ii)  Place  of  inspection. 

(iii)  Name  and  address  of  handler; 

(iv)  Can  code; 

(v)  Variety; 

(vi)  Fruit  size; 

(vii)  Can  size; 

(viii)  Style; 

(ix)  Total  number  of  cases; 

(x)  Number  of  cans  per  case; 

(xi)  .And  statement  that  packaged 
olives  meet  the  effective  minimum 
quality  requirements  for  canned  npe 
olives  as  warranted  by  the  facts 

(d)  Olives  which  fail  to  n)eet 
minimum  quaUty  and  size  requirements. 
(1)  Whenever  any  portion  of  a  handler's 
dciily  pack  of  packaged  olives  fails  to 
meet  all  applicable  minimum  quahty 


and  size  requirements,  the  Inspection 
Service  shall  issue  a  signed  report 
covering  such  olives.  Each  such  report 
shall  contain  at  least  the  following: 

(i)  Date; 

(ii)  Place  of  inspection; 

(iii)  Name  and  address  of  handler; 

(iv)  Can  code; 

(v)  Variety; 

(vi)  Fruit  size; 

(vii)  Can  size; 

(viii)  Style; 

(ix)  Total  number  of  cases; 

(x)  Number  of  cans  per  case;  and 

(xi)  Reason  why  the  applicable 
requirements  were  not  met. 
»        *        *         *         « 

(g)  Size  Certification.  (1)  When 
Umited-use  size  oUves  for  limited-use 
styles  are  authorized  during  a  crop  year 
and  a  handler  elects  to  have  olives  sized 
pursuant  to  §932.51(a)(2)(i),  any  lot  of 
limited-use  size  oUves  may  be  used  in 
the  production  of  packaged  olives  for 
limited-use  styles  if  such  olives  are 
within  the  average  count  range  in  Table 
II  contained  herein  for  that  variety 
group,  and  meet  such  further  mid-point 
or  acceptable  count  requirements  for  the 
average  count  range  in  each  size  as 
approved  by  the  committee. 
***** 

(2)  When  limited-use  size  olives  are 
not  authorized  for  limited-use  styles 
during  a  crop  year  and  a  handler  elects 
to  have  olives  sized  pursuant  to 
§932.51(a)(2)(ii),  any  lot  of  canning- 
sized  ohves  may  be  used  in  the 
production  of  packaged  olives  for 
whole,  pitted,  or  limited-use  styles  if 
such  olives  are  within  the  average  count 
range  in  Table  III  contained  herein  for 
that  variety  group,  and  meet  such 
further  mid-point  or  acceptable  count 
requirements  for  the  average  count 
range  in  each  size  as  approved  by  tbe 
committee. 
***** 

5.  In  §932.153.  the  section  heading 
and  paragraph  (a)  are  revised  to  read  as 
follows: 

§932.153     Establishment  of  minimum 
quality  and  size  requirements  for  processed 
olives  for  limited  uses. 

(a)  Minimum  quality  requirements. 
On  or  after  August  1.  1996,  any  handler 
may  use  processed  olives  of  the 
respective  variety  group  in  the 
production  of  limited  use  styles  of 
canned  ripe  olives  if  such  olives  were 
processed  after  July  31,  1996,  and  meet 
the  minimum  quality  requirements 
specified  in  §  932.52(a)(1)  as  modified 
by  §932.149. 
*         *         •         «         • 

6.  In  §932.155,  paragraph  (c)  is 
revised  to  read  as  follows: 


§932.155    Special  purpose  shipments. 


(c)  In  accordance  with  the  provisions 
of  §932. 55(b),  any  handler  may  use 
processed  olives  in  the  production  of 
packaged  olives  for  repackaging,  and 
ship  packaged  oUves  for  repackaging,  if 
the  packaged  olives  meet  the  minimum 
quality  requirements,  except  for  the 
requirement  that  the  packaged  olives 
possess  a  reasonably  good  flavor: 
Provided.  That  the  failure  to  possess  a 
reasonably  good  flavor  is  due  only  to 
excessive  sodium  chloride. 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

7.  In  §  944.401,  paragraphs  (a)(8), 
(b)(1),  (g),  and  (j)  are  revised  to  read  as 
follows: 

§  944.401    Olive  Regulation  1 . 

(a)  *  *  * 

(8)  Terms  used  in  this  section  shall 
have  the  same  meaning  as  are  given  to 
the  respective  terms  in  the  current  U.S. 
Standards  for  Grades  of  Canned  Ripe 
OUves  (7  CFR  part  52)  including  the 
terms  "size",  "character",  "defects"  and 
"ripe  type":  Provided,  That  the 
definition  of  "broken  pitted  ohves"  is  as 
follows:  "Broken  pitted  olives"  consist 
of  large  pieces  that  may  have  been 
broken  in  pitting  but  have  not  been 
sliced  or  cut. 

(b)  *  *  * 

(1)  Minimum  quality  requirements. 
Canned  ripe  olives  shall  meet  the 
following  quality  requirements,  except 
that  no  requirements  shall  be  applicable 
with  respect  to  color  and  blemishes  for 
canned  green  ripe  olives: 

(i)  Canned  whole  and  pitted  olives  of 
the  ripe  type  shall  meet  the  minimum 
quality  requirements  prescribed  in 
Table  1  of  this  section; 

(ii)  Canned  sliced,  segmented 
(wedged),  and  halved  olives  of  the  ripe 
type  shall  meet  the  minimum  quality 
requirements  prescribed  in  Table  2  of 
this  section; 

(iii)  Canned  chopped  olives  of  the 
ripe  type  shall  meet  the  minimum 
quahty  requirements  prescribed  in 
Table  3  of  this  section  and  shall  be 
practically  free  from  identifiable  units  of 
pit  caps,  end  slices,  and  slices 
("practically  free  from  identifiable 
units"  means  that  not  more  than  10 
percent,  by  weight,  of  the  unit  of 
chopped  style  olives  may  be  identifiable 
pit  caps,  end  slices,  or  slices);  and 

(iv)  Canned  broken  pitted  olives  of  the 
ripe  type  shall  meet  the  minimum 
quality  requirements  prescribed  in 
Table  4  of  this  section,  Provided,  That 
broken  pitted  olives  consist  of  large 
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pieces  that  may  have  been  broken  in 
pitting  but  have  not  been  sliced  or  cut. 

(v)  A  lot  of  canned  ripe  olives  is 
considered  to  meet  the  requirements  of 
this  section  if  all  or  most  of  the  sample 
units  meet  the  requirements  specified  in 


Tables  1  through  4  of  this  section: 
Provided,  That  the  number  of  sample 
units  which  do  not  meet  the 
requirements  specified  in  Tables  1 
through  4  of  this  section  does  not 

Table  i  .—Whole  and  Pitted  Style 

[Defects  by  count  per  50  olives] 


exceed  the  acceptance  number 
prescribed  for  in  the  sample  size 
provided  in  Table  I  of  7  CFR  52.38. 
Provided  further.  That  there  is  no  off 
flavor  in  any  sample  unit. 


FLAVOR  

FLAVOR  (Green  Ripe  Type)  

SALOMETER  

COLOR  

CHARACTER  

UNIFORMITY  OF  SIZE  

DEFECTS:. 

Fitter  Damage  (Pitted  Style  Only)  

Major  Blemishes  

Major  Wrinkles  

Pits  and  Pit  Fragments  (Pitted  Style  Only) 

Major  Stems 

HEVM [ 

Mutilated  

Mechanical  Damage  

Split  Pits  or  Misshapen 


Reasonably  good;  no  "off'  flavor. 

Free  from  objectionable  flavors  of  any  kind. 

Acceptable  range  in  degrees:  3.0  to  14.0. 

Reasonably  uniform  with  not  less  than  60%  having  a  cotor  equal  or  darker  than  the  USD  A 

Composite  Coksr  Standard  for  Ripe  Type. 
Not  more  than  5  soft  units  or  2  excessively  soft  units. 
60%,  by  visual  inspection,  of  the  most  uniform  in  size.  The  cSameter  of  the  largest  does  not 

exceed  the  smallest  by  more  than  4mm. 

15. 

5. 

5. 

Not  more  than  1 .3%  average  tiy  count. 

Not  rrwre  than  3. 

Not  more  ttian  1  unit  per  sample. 

Not  more  than  3. 

Not  more  than  5. 

Not  more  than  5. 


Table  2.— Sliced.  Segmented  (Wedged),  and  Halved  Styles 

[Defects  by  count  per  255j 


FLAVOR  

SALOMETER 
COLOR  


CHARACTER  

DEFECTS: 

Pits  and  Pit  Fragments  

Major  Stems 

HEVM 

Broken  Pieces  and  End  Caps 


Reasonably  good;  no  "off'  flavor. 
Acceptat)le  range  in  degrees:  3.0  to  14.0. 

Reasonatjiy  uniform  w^h  no  units  lighter  than  the  USDA  Corrposrte  Color  Standard  for  Ripe 
Type.  "^ 

Not  more  than  1 3  grams  excessively  soft. 

Average  of  not  nx)re  than  i  by  count  per  300  grams. 

Not  nx>re  than  3. 

Not  more  than  2  units  per  sample. 

Not  nxKe  than  125  grams  by  weight. 


Table  3.— Chopped  Style 

[Defects  by  count  per  255  grams) 


FLAVOR  

SALOMETER  

COLOR  

DEFECTS: 

Pits  and  Pit  Fragments 

Major  Stems 

HEVM 


Reasonatity  good;  no  "off  flavor. 
Acceptable  range  in  degrees:  3.0  to  14.0. 

Reasonably  uniform  with  no  units  lighter  than  the  USDA  Corrposite  Color  Standard  for  Ripe 
Type. 

Average  of  not  more  than  1  by  count  per  300  grams. 

Not  more  than  3. 

Not  nx>re  ttian  2  units  per  sample. 


Table  4.— broken  Pitted  Style 

[Defects  by  count  per  255  grams) 


FLAVOR  

SALOMETER  

COLOR  

CHARACTER  

DEFECTS: 

Pits  and  Pit  Fragments 

Major  Stems 

HEVM 


Reasonatdy  good;  no  "off'  flavor. 

Acceptable  range  in  degrees:  3.0  to  14.0. 

Reasonably  unifonn  with  no  units  lighter  than  the  USDA  Composite  Cokx  Standard  for  Ripe 

Type. 
Not  more  than  1 3  grams  excessively  soft. 

Average  of  not  more  than  1  by  count  per  300  grams. 

Not  nxxe  than  3. 

Not  more  than  2  ur>its  per  sample. 
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(g)  It  is  hereby  determined,  on  the 
basis  of  the  information  currently 
available,  that  the  minimum  quality 
requirements  and  size  requirements  set 
forth  in  this  part  are  comparable  to 
those  applicable  to  California  canned 
ripe  olives. 
•        •        •         »         « 

(j)  The  minimum  quality,  size,  and 
maturity  requirements  of  this  section 
shall  not  be  applicable  to  ohves 
imported  for  charitable  organizations  or 
processing  for  oil.  but  shall  be  subject  to 
the  safeguard  provisions  contained  in 
§944.350. 

Dated:  December  31.  1996. 
Robert  C.  Keeney, 

Director.  Fruit  and  Vegetable  Division. 
!FR  Doc.  97-449  Filed  1-&-97;  8:45  am] 
BILUNG  COOe  M10-02-P 


7  CFR  Part  985 
[FV9ft-885-^  IFR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Revision  of  the  Salable  Quantity 
and  Allotment  Percentage  for  Class  3 
(Native)  Spearmint  Oil  for  the  199&-97 
Marketing  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 


summary:  This  interim  final  rule 
increases  the  quantity  of  Class  3  (Native) 
spearmint  oil  produced  in  the  Far  West 
that  handlers  may  purchase  from,  or 
handle  for,  producers  during  the  1996- 
97  marlceting  year  This  rule  wa? 
recommended  by  the  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agencv  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West.  The  Committee  recommended 
this  rule  to  avoid  extreme  fluctuations 
in  supplies  and  prices  and  thus  help  to 
maintain  stability  in  the  Far  West 
spearmint  oil  market. 
DATES:  Effective  on  January  9.  1997 
through  May  31.  1997,  comments 
received  by  February  10.  1997  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  WTitten  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  room  2525.  South  Building,  P.O. 
Box  96456,  Washington.  DC  20090- 
6456,  Fax:  (202)  720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 


of  this  issue  of  the  Federal  Register  and 

will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  (.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204-2807;  telephone:  (503) 
326-2043;  Fax:  (503)  326-7440;  or 
CaroUne  C.  Thorpe.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  room 
2525,  South  Building,  P  O.  Box  96456. 
Washington,  DC  20090-6456:  telephone: 
(202)  720-«139; Fax: (2021  720-5698. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration    • 
Branch.  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456.  room 
2525-S.  Washington.  DC  20090-^456; 
telephone  (202)  720-2491;  Fax:  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
985  (7  CFR  part  985),  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington.  Idaho. 
Oregon,  and  designated  parts  of  Nevada, 
and  Utah),  hereinafter  referred  to  as  the 
"order."  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  .Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  (3rder 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  rule  increases  the  quantity  of 
Native  spearmint  oil  produced  in  the 
Far  West  that  may  be  purchased  from  or 
handled  for  producers  by  handlers 
during  the  1996-97  marketing  year, 
which  ends  on  May  31.  1997.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obhgation  imposed  in  connection 


with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
re\iew  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  in  the  Far  West,  primarily 
Washington,  Idaho,  and  Oregon  (part  of 
the  area  covered  by  the  order). 
Spearmint  oil  is  also  produced  in  the 
Midwest.  The  production  area  covered 
by  the  order  normally  accounts  for 
approximately  75  percent  of  the  annual 
U.S.  production  of  spearmint  oil. 

This  rule  increases  the  quantity  of 
Native  spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  1996-97  marketing  year, 
which  ends  on  May  31,  1997.  This  rule 
increases  the  salable  quantity  from 
1,074,902  pounds  to  1.213.692  pounds 
and  the  allotment  percentage  from  54 
percent  to  61  percent  for  Native 
spearmint  oil  for  the  1996-97  marketing 
year. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  that 
handlers  may  purchase  from,  or  handle 
for,  producers  during  a  marketing  year. 
The  salable  quantity  calculated  by  the 
Committee  is  based  on  the  estimated 
trade  demand.  The  total  salable  quantity 
is  divided  by  the  total  industry 
allotment  base  to  determine  an 
allotment  percentage.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  individual  allotment  base 
for  the  applicable  class  of  spearmint  oil. 

The  initial  salable  quantity  and 
allotment  percentages  for  Scotch  and 
Native  spearmint  oils  for  the  1996-97 
marketing  year  were  recommended  fay 
the  Committee  at  its  September  26, 

1995,  meeting.  The  Committee 
recommended  salable  quantities  of 
989,303  pounds  and  1,074,902  pounds, 
and  allotment  percentages  of  55  percent 
and  54  percent,  respectively,  for  Scotch 
and  Native  spearmint  oils.  A  proposed 
rule  was  published  in  the  January  24, 

1996,  issue  of  the  Federal  Register  (61 


UMI 
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FR  1855).  Comments  on  the  proposed 
rule  were  soUcited  from  interested 
persons  until  February  23,  1996.  No 
comments  were  received.  Accordingly, 
based  upon  analysis  of  available 
information,  a  final  rule  establishing  the 
salable  quantities  and  allotment 
percentages  for  Scotch  and  Native 
spearmint  oils  for  the  1996-97 
marketing  year  was  published  in  the 
March  20.  1996,  issue  of  the  Federal 
Register  (61  FR  11291). 

Pursuant  to  authority  contained  in 
sections  985.50,  985.51,  and  985. 52  of 
the  order,  at  its  November  14,  1996, 
meeting,  the  Committee  unanimously 
recommended  that  the  allotment 
percentage  for  Native  spearmint  oil  for 
the  1996-97  marketing  year  be  increased 
by  7  percent  from  54  percent  to  61 
percent.  The  1996-97  marketing  year 
salable  quantity  of  1,074,902  pounds 
will  therefore  be  increased  to  1,213,692 
pounds. 

However,  some  Native  spearmint  oil 
producers  did  not  produce  all  of  their 


individual  salable  quantities  for  the 
1996-97  marketing  year,  or  fill  their 
deficiencies  from  the  prior  year's 
production.  The  marketing  order 
authorizes  such  producers  to  have  their 
deficiencies  filled  by  other  producers 
who  have  production  in  excess  of  their 
salable  quantities,  This  is  optional  for 
producers,  but  must  be  done  before 
November  1  of  each  marketing  vear. 

The  original  total  industry-  allotment 
base  for  Native  spearmint  oil  for  1996- 
97  was  established  at  1.990,559  pounds 
and  was  revised  to  1,989,659  pounds  to 
reflect  loss  of  base  due  to  non- 
production  of  producer's  total  annual 
allotments.  This  adjustment  resulted  in 
a  900  pound  loss  of  total  industry'  base, 
which  is  reflected  in  the  calculations  for 
the  revised  salable  quantitv. 

This  interim  final  rule  makes  an 
additional  amount  of  Native  spearmint 
oil  available  by  increasing  the  salable 
quantity  which  releases  oil  from  the 
reserve  pool.  Only  producers  with 
Native  spearmint  oil  in  t..e  reserve  pool 

Native  Spearmint  Oil  Recommendation 


will  be  able  to  use  this  increase  in  the 
salable  quantity.  Prior  to  November  1 . 
1996,  producers  without  reserve  pool  oil 
or  produr*>rs  v/ith  an  insufficient  supply 
of  reserve  oil  could  have  deficiencies  in 
meeting  their  salable  quantities  filled  by 
producers  having  excess  Native 
spearmmt  o  I.  If  all  producers  could  use 
their  salable  quantity,  this  7  percent 
increase  in  the  allotment  percentage 
would  have  made  an  additional  135.276 
pounds  of  Native  spearmint  oil  available 
(1.989.659  y  7  percent).  However. 
Native  spearmint  oil  producers  having 
25,546  pounds  of  Native  spearmint  oil 
will  not  be  able  to  use  their  reserve  pool 
deficiencies  this  marketing  vear. 
Deficiencies  usually  exist  because  of 
unplanned  problems  that  mav  reduce 
spearmint  production.  Thus,  rather  than 
135.276  additional  pounds  being  made 
available,  this  action  makes  113,730 
additional  pounds  of  Native  spearmint 
oil  available  to  the  market. 

The  following  table  summarizes  the 
Committee  recommendation; 


1996 


(a)  Actual  Carry  In  on  June  1 , 

(b)  1995-96  Salable  Quantity 

(c)  1995-96  Available  Supply 

(d)  Total  Sales  as  of  November  14,  1996 

(e)  Calculated  Availat)(e  Supply  as  of  November  14, 

(f)  Reserve  Deficiency  Affecting  Salat))e  Quantity  

(g)  Revised  Total  Allotment  Base 

(h)  Recommended  Allotment  Percentage  as  of  November  14, 

(i)  Calculated  Revised  Salable  Quantity 

(j)  Actual  Oil  Available  as  Salable  Quantity 


1996 


1996 


45.632  pounds. 
1.074.902  pounds. 
M20.534  pounds  (a  +  b) 
1 .036,058  pounds 
84.476  pounds  ((c-d) 
25.546  pounds. 
'  .989.659  pounds. 
61  percent 

1,213.692  pounds  (g  x  h) 
1,188.146  pounds  (i-O- 


In  making  this  latest  recommendation, 
the  Committee  considered  all  available 
information  on  supply  and  demand.  The 
1996-97  marketing  year  began  on  June 
1,  1996.  Handlers  have  indicated  that 
with  this  action,  the  available  supply  of 
both  Scotch  and  Native  spearmint  oils 
appears  adequate  to  meet  anticipated 
demand  through  May  31,  1997.  Without 
the  increase,  the  Committee  believes  the 
industry  would  not  be  able  to  meet 
market  needs.  As  of  November  14,  1996, 
84,476  poimds  of  Native  spearmint  oil 
was  available  for  market.  Demand  for 
Native  spearmint  oil  from  December  1  to 
May  31  over  the  past  five  years  has 
ranged  from  a  high  of  245.661  pounds 
in  1991-92  to  a  low  of  92,658  pounds 
in  1992-93.  The  five  year  average  is 
157,531  pounds.  Therefore,  based  on 
past  history  the  industry  would  be 
unlikely  to  meet  market  demand 
without  this  change.  When  the 
Committee  made  its  initial 
recommendation  for  the  establishment 
of  the  Native  spearmint  oil  salable 
quantity  and  allotment  percentage  for 
the  1996-97  marketing  year,  it  had 


anticipated  that  the  year  would  end 
with  an  ample  available  supply.  This 
revision  adds  113,730  pounds  of  Native 
spearmint  oil  to  the  amount  available 
for  market  during  the  remainder  of  the 
1996-97  marketing  vear. 

The  Department,  based  on  its  analysis 
of  available  information,  has  determined 
that  an  allotment  percentage  of  61 
percent  should  be  established  for  .Native 
spearmint  oil  for  the  1996-97  marketing 
year.  This  percentage  will  provide  an 
increased  salable  quantity  of  1.213,692 
and  a  new  allotment  percentage  from  54 
percent  to  61  percent  for  Native 
spearmint  oil  for  the  1996-97  marketing 
year. 

This  rule  relaxes  the  regulation  of 
Native  spearmint  oil  and  will  allow 
growers  to  meet  market  needs  and 
improved  returns.  In  conjunction  with 
the  issuance  of  this  rule,  the  Department 
has  reviewed  the  Committee's  revised 
marketing  pohcy  statement  for  the 
1996-97  marketing  year.  The 
Committee's  marketing  policy  statement 
has  been  reviewed  under  the  provisions 


as  set  forth  in  7  CFR  i(985.50  and  with 
other  USDA  guidehnes. 

Pursuant  to  requirements  set  forth  in 
the  Regulator'  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undulv 
or  disproporuonately  burdened. 
.Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  P  spearmint  oil  handlers 
subject  to  regulation  under  the 
marketing  order  and  approximatelv  250 
producers  of  spearmint  oil  in  the 
regulated  production  area.  Of  the  250 
producers,  approximately  135  producers 
hold  Class  1  (Scotch)  oil  allotment  base, 
and  approximately  115  producers  hold 
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Class  3  (Native)  oil  allotment  base. 
Small  agricultural  service  finns  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  have  been  defined  as  those 
whose  annual  receipts  are  less  than 
$500,000. 

This  interim  final  rule  increases  the 
quantity  of  Native  spearmint  oil 
produced  in  the  Far  West  that  handlers 
may  purchase  from,  or  handle  for, 
producers  during  the  1996-97 
marketing  year.  This  rule  was 
recommended  by  the  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West.  Pursuant  to  authority  contained  in 
sections  985.50.  985.51,  and  985.52  of 
the  order,  at  its  November  14,  1996, 
meeting,  the  Committee  unanimously 
recommended  that  the  allotment 
percentage  for  Native  spearmint  oil  for 
the  1996—97  marketing  year  be 
increased  by  7  percent  from  54  percent 
to  61  percent.  The  1996-97  marketing 
year  salable  quantity  of  1,074,902 
pounds  will  therefore  be  increased  to 
1,213,692  pounds.  The  Committee 
recommended  this  rule  to  avoid  extreme 
fluctuations  in  supplies  and  prices  and 
thus  help  to  maintain  stability  in  the  Far 
West  spearmint  oil  market. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  conunodity,  and  whose 
income  nom  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  Crop 
rotation  is  an  essential  cultiu'al  practice 
in  the  production  of  spearmint  for  weed, 
insect,  and  disease  control.  A  normal 
spearmint  producing  operation  would 
have  enough  acreage  for  rotation  such 
that  the  total  acreage  required  to 
produce  the  crop  would  be  about  one- 
third  spearmint  and  two-thirds 
rotational  crops.  An  average  spearmint 
producing  farm  would  thus  have  to  have 
considerably  more  acreage  than  would 
be  planted  to  spearmint  during  any 
given  season.  To  remain  economically 
viable  with  the  added  costs  associated 
with  spearmint  production,  most 
spearmint  producing  farms  would  fall 
into  the  category  of  large  businesses. 

Based  on  the  Small  Business 
Administration's  definition  of  small 
entities,  the  Committee  estimates  that 
none  of  the  eight  handlers  regulated  by 
the  order  would  be  considered  small 
entities  as  ail  are  national  and 
multinational  corporations  involved  in 
the  buying  and  selling  of  essential  oils 
and  the  products  of  such  essential  oils. 
The  Committee  also  estimates  that  20  of 


the  135  Scotch  spearmint  oil  producers 
and  10  of  the  115  Native  spearmint  oil 
producers  would  be  classified  as  small 
entities.  This  is  based  on  production 
information  gathered  from  assessments. 
Thus,  a  majority  of  handlers  and 
producers  of  Far  West  spearmint  oil 
may  not  be  classified  as  small  entities. 

Small  spearmint  oil  producers 
represent  a  minority  of  farming 
operations  and  are  more  vulnerable  to 
market  fluctuations.  Such  small  farmers 
generally  need  to  market  their  entire 
annual  crop  and  do  not  have  the 
resources  to  cushion  seasons  with  poor 
spearmint  oil  returns.  Conversely,  large 
diversified  producers  have  the  potential 
to  endure  one  or  more  seasons  of  poor 
spearmint  oil  markets  because  of 
stronger  incomes  from  alternate  crops 
which  could  support  the  operation  for  a 
period  of  lime.  Despite  the  advantage  of 
larger  producers,  increasing  the  Native 
salable  quantity  and  allotment 
percentage  will  help  both  large  and 
small  producers  by  improving  returns. 
In  addition,  this  change  may  potentially 
benefit  the  small  producer  more  than 
large  producers.  This  is  because  the 
change  ensures  that  small  producers  are 
more  likely  to  maintain  a  profitable  cash 
flow  and  meet  annual  expenses. 

Alternatives  to  this  rule  included  not 
to  increase  the  available  supply  of 
Native  spearmint  oil.  which  could 
potentially  hurt  small  producers.  The 
Committee  reached  its  recommendation 
to  increase  the  salable  quantity  and 
allotment  percentage  for  Native  class  oil 
after  careful  consideration  of  all 
available  information,  and  believes  that 
the  level  recommended  will  achieve  the 
objectives  sought.  Without  the  increase, 
the  Committee  believes  the  industry 
would  not  be  able  to  meet  market  needs. 
As  of  November  14,  1996,  84.476 
pounds  of  Native  spearmint  oil  was 
available  for  market.  Demand  for  Native 
spearmint  oil  from  December  1  to  May 
31  over  the  past  five  years  has  ranged 
from  a  high  of  245.661  pounds  in  1991- 
92  to  a  low  of  92.658  pounds  in  1992- 
93.  The  five  year  average  is  157.531 
pounds.  Therefore,  based  on  past 
history  the  industry  would  be  unlikely 
to  meet  market  demand  without  this 
change. 

Axmual  salable  quantities  and 
allotment  percentages  have  been  issued 
for  both  classes  of  spearmint  oil  since 
the  order's  inception.  Reporting  and 
recordkeeping  requirements  have 
remained  the  same  for  each  year  of 
regulation.  Accordingly,  this  action  will 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  spearmint  oil  producers 
and  handlers.  All  reports  and  forms 
associated  with  this  program  are 


reviewed  periodically  in  order  to  avoid 
unnecessary  and  duplicitous 
information  collection  by  industry  and 
public  sector  agencies.  The  Department 
has  not  identified  any  relevant  Federal 
rules  that  dupUcate,  overlap,  or  conflict 
with  this  rule. 

Finally,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
spearmint  oil  industry  and  all  interested 
persons  were  invited  to  attend  and 
participate  on  all  issues.  Interested 
persons  are  also  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

After  consideration  of  all  relevant 
matter  presented,  including  that 
contained  in  the  prior  proposed  and 
final  rules  in  connection  with  the 
establishment  of  the  salable  quantities 
and  allotment  percentages  for  Scotch 
and  Native  spearmint  oils  for  the  1996- 
97  marketing  year,  the  Committee's 
recommendation  and  other  available 
information,  it  is  found  that  to  revise 
section  985.215  (61  FR  11291)  to  change 
the  salable  quantity  and  allotment 
percentage  for  Native  spearmint  oil,  as 
hereinafter  set  forth,  v\dll  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  increases  the 
quantity  of  Native  spearmint  oil  that 
may  be  marketed  during  the  marketing 
year  which  began  on  June  1,  1996;  (2) 
The  quantity  of  Native  spearmint 
planted  for  the  1997-98  marketing  year 
may  be  affected,  thus  handlers  and 
producers  should  be  apprised  as  soon  as 
possible  of  the  salable  quantity  and 
allotment  percentage  of  Native 
spearmint  oil  contained  in  this  interim 
final  rule;  (3)  the  Committee 
unanimously  recommended  this  change 
at  a  public  meeting  and  interested 
parties  had  an  opportunity  to  provide 
input;  and  (4)  This  rule  provides  a  30- 
day  comment  period  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats, 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  amended  as 
follows: 
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PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  985.215  is  amended  by 
revising  paragraph  \h]  to  read  as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§985.215    Salable  quantities  and  allotment 
percentages  1996-67  marlceting  year. 

***** 

(b)Class  3  (Native)  oil — a  salable 
quantity  of  1.213,692  pounds  and  an 
allotment  percentage  of  61  percent. 

Dated:  lanuan,'  3.  1997. 
Robert  C.  Keeney, 

Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  97-450  Filed  1-8-97;  8:45  am] 

BILUNQ  CODE  3410-02-P 


7  CFR  Parts  997,  998,  and  999 

[Docket  Nos.  FV96-997-1  FR;  FV96-998- 
4  FR  and  FV96-999-3  FR] 

Peanuts  Marketed  In  the  United  States; 
Changes  in  Handling  and  Disposition 
Requirements 

AGENCY:  Agricultiu-al  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY;  This  rule  relaxes,  for  1996 
and  subsequent  crop  peanuts,  several 
provisions  regulating  the  handling  and 
disposition  of  domestically  and  foreign- 
produced  peanuts  marketed  in  the 
United  States.  The  rule  eliminates 
several  requirements  covering  the 
disposition  of  inedible  peanuts.  At  the 
same  time,  it  provides  safeguard 
measures  including  amendiments  to  the 
aflatoxin  provisions  to  prevent  inedible 
peanuts  from  entering  human 
consumption  outlets.  The  rule  increases 
opportunities  for  reconditioning  failing 
peanut  lots  and  reduces  inspection  and 
handling  costs  to  handlers  and 
importers.  The  changes  were 
recommended  by  the  Peanut 
Administrative  Committee  (Committee), 
the  administrative  agency  which 
oversees  the  quality  assurance  program 
under  Peanut  Marketing  Agreement  No. 
146  (7  CFR  Part  998,  Agreement).  By 
law.  the  same  or  similar  regulations 
issued  under  the  Agreement  also  must 
be  issued  imder  Part  997  regulating  non- 
signator)'  peanut  handlers,  and  Part 
999.600  regulating  peanut  importers. 
This  rule  includes  changes 
recommended  by  the  Department  to 


help  ensure  effective  safeguard 
measures.  The  changes  should  enable 
the  industry  to  be  more  competitive  in 
the  changing  international  peanut 
market. 

EFFECTIVE  DATES:  1,  Sections  997.20, 
997.30,  997.40.  997.50,  997.51,  997.52, 
997.53,  997.54,  998.100,  and  998.200  are 
effective  Januar\'  13.  1997.  Section 
999.600  is  effective  January  14.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Wendland.  Marketing  Specialist. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington.  DC.  20090-6456; 
telephone:  (202)  720-2170.  or  fax.  (202) 
720-5698.  Small  businesses  mav  request 
information  on  compliance  with  this 
regulation  by  contacting:  [av  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  P.O.  Bux  96456.  room 
2525-S.  Washington.  D.C..  20090-6456; 
telephone:  (202)  720-2491.  fax:  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  fmal 
rule  is  issued  under  Peanut  .Marketing 
Agreement  No.  146  (7  CFR  Part  998);  the 
non-signatory  handler  pecuiut  regulation 
(7  CFR  Part  997);  and  the  peanut  import 
regulation  published  in  the  lune  19. 
1996.  issue  of  the  Federal  Register  (61 
FR  31306.  7  CFR  Part  999.600).  These 
programs  regulate  the  quality  of 
domestically  produced  p^^anuts  handled 
by  Agreement  signers  and  non-signers 
as  well  as  imported  peanuts.  The  first 
two  Parts  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  ".\cX."  Part 
999  is  effective  under  section  108B(f)(2) 
of  the  Agricultural  .Act  of  1949,  as 
a."iended  (7  U.S  C.  1445c-3). 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866, 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Domestic  peanut  production  in  1995 
was  1.76  million  tons,  with  a  farm  value 
of  slightly  over  $1  billion. 

The  objective  of  the  two  domestic 
programs  and  the  import  regulation  is  to 
ensure  that  only  high  quality  and 
wholesome  peanuts  enter  human 
consumption  markets  in  the  United 


States.  About  70  percent  of  domestic 
handlers,  handling  approximatelv  95 
percent  of  the  crop,  have  signed  the 
Agreement  Ti.e  remaining  30  percent 
are  non-signator\-  handlers  handling  the 
remaining  5  percent  of  domestic 
production.  The  1995  duty-free  import 
quota  was  equal  to  approximatelv  2 
percent  of  1995  domestic  production. 

Under  the  three  regulations,  farmers 
stock  peanuts  with  visible  Aspergillus 
flavus  mold  (the  principal  source  of 
aflatoxin)  are  required  to  be  diverted  to 
inedible  uses.  Each  lot  of  milled  peanuts 
must  be  sampled  and  the  samples 
chemically  analyzed  for  aflatoxin 
content.  Costs  to  administer  the 
Agreement  an^  to  reimburse  the 
Department  for  oversight  of  the  non- 
signator\'  program  are  paid  by  an 
assessment  levied  on  handlers  in  the 
respective  programs 

The  Committee,  which  is  composed  of 
producers  and  handlers  of  peanuts, 
meets  at  least  annually  to  re\'iew  the 
.Agreement's  rules  and  regulations, 
which  are  effective  on  a  continuous 
basis  from  on^  year  to  the  next 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  mav 
express  their  views  at  these  meetings. 
The  Department  assesses  Committee 
recommendations,  as  well  as 
information  from  other  sources,  prior  to 
making  any  recommended  changes  to 
the  regulations  under  the  Agreement. 

Public  Law  101-220  amended  section 
608b  of  the  Act  in  1989  to  require  that 
all  peanuts  ha  idled  by  persons  who 
have  not  entered  into  the  .Agreement 
(non-signers)  be  subject  to  the  same 
quality  and  inspection  requirements  to 
the  same  extent  and  manner  as  are 
required  under  the  .Agreement  The  non- 
signator\'  handler  regulations  ha\'e  been 
amended  sev.-ral  times  thereafter  and 
are  published  in  7  CFR  part  997. 

Similarly,  recent  amendments  to  the 
.Agricultural  .Act  of  1949  require  that  all 
foreign  produced  peanuts  in  the 
domestic  market  fully  comply  with  all 
quality  standards  under  the  Agreement 
Section  999  6r  — Specialty  Crops; 
Import  Regulations  was  added  to  7  CFR 
part  999  on  June  19,  1996  (61  FR  31306). 
to  establish  minimum  quality, 
identification,  certification  and 
safeguard  requirements  for  foreign- 
produced  farmers  stock,  shelled  and 
cleaned-inshell  peanuts  presented  for 
importation  into  the  United  States 

Thus,  the  changes  to  the  .Agreement's 
regulations,  as  established  in  this  final 
rule,  also  arc  estabhshed  for  the  peanut 
non-signer  and  import  regulations. 

.According  to  thic  Committee,  the 
domestic  peanut  industry  is  undergoing 
a  period  of  great  change  The  Committee 
bases  its  view,  in  part,  on  findings  in  a 
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May.  1996  study  entitled  "United  States 
Peanut  Industry  Revitalization  Project" 
developed  by  the  National  Peanut 
Council  and  the  Department's 
Agricultural  Research  Service. 
According  to  the  study,  the  U.S.  peanut 
industry  has  been  in  a  period  of 
dramatic  economic  decline  since  1991 
because  of;  (1)  Decreasing  consumption 
of  peanuts  and  peanut  products:  (2) 
accompanying  decreases  in  U.S.  peanut 
production  and  increases  in  production 
costs;  and  (3)  increasing  imports  of 
peanuts  and  peanut  products. 

The  study  shows  tliat  peanut 
consumption  has  declined.  Between 
1991  and  1994,  per  capita  peanut 
consumption  steadily  declined  a  total  of 
11  percent.  Peanuts  used  in  primary 
products  declined  12  percent,  and 
peanuts  used  in  peanut  butter  (the 
largest  product  usage)  declined  20 
percent. 

Among  other  things,  the  study  shows 
that  harvested  acreage  of  peanuts  in  the 
U.S.  declined  25  percent  between  1991 
and  1995.  Production  has  fluctuated 
downward,  with  1995  production  30 
percent  below  that  of  1991.  Farm  value 
of  peanut  production  has  dropped  29 
percent  (from  $1.4  billion  to  sHghtly 
over  $1  billion)  in  the  same  period. 

The  study  points  to  recent  increases 
in  the  duty-free  import  quota  for  raw 
peanuts.  The  volume  of  imported 
peanuts  has,  indeed,  increased  due  to 
recent  relaxations  of  the  duty-free  quota 
enacted  through  the  legislation  to 
implement  the  North  American  Free 
Trade  Agreement  (NAFTA)  and  the 
Uruguay  Round  Agreements  under  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT).  Prior  to  1994,  the  volume  of 
imf)orted  peanuts  was  limited,  in  most 
cases,  to  1.71  milHon  pounds  annually 
However,  the  Schedule  of  the  United 
States  annexed  to  NAFTA,  implemented 
on  January  1,  1994,  provided  duty-free 
entry  for  up  to  approximately  7.43 
million  pounds  of  quahfying  peanuts 
from  Mexico.  The  duty-free  access  for 
Mexican  peanuts  increased  to 
approximately  7.88  million  pounds  in 
1996  and  is  scheduled  to  be 
approximately  8.1  million  pounds  in 
1997.  In  calendar  year  2008,  access  for 
Mexican  peanuts  will  be  unlimited.  In 
addition,  the  United  States  Schedule  to 
the  Uruguay  Round  Agreements  under 
GATT  increased  the  peanut  import 
quota  to  76.8  miUion  pounds  in  1996 
from  all  countries  except  Mexico,  with 
additional  annual  increases  of 
approximately  10  million  pounds  to 
reach  a  ceiling  of  125  million  pounds  by 
the  year  2000  for  all  imported  peanuts. 

Tne  study  shows  that  imports  of 
peanut  butter  from  1991  to  1996 
increased  116  percent.  More 


significantly,  the  study  reports  that 
imported  peanut  butter's  share  of  U.S. 
peanut  butter  consumption  increased  12 
fold  between  1988  and  1993. 

The  study  also  makes  projections  for 
the  near  future.  Farmer  production  costs 
and  revenue  are  projected  to  be  equal  by 
the  year  2000.  as  are  handler  costs  and 
revenue.  Total  imports  of  shelled 
peanuts  and  paste  are  expected  to 
increase  50  percent  by  the  year  2000 
and  the  U.S.  position  in  the  world 
market  is  expected  to  drop  7  percent 
between  1995  and  1996. 

In  addition,  the  modifications  in  the 
Federal  government's  peanut  quota  and 
price  support  program  under  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  will  resuh  in  the 
domestic  industry  undergoing  changes 
over  the  next  few  years  The  study 
shows  that  the  quota  poundage  was 
reduced  over  20  percent  between  1991 
and  1995,  and  the  support  price 
dropped  from  $670  per  ton  in  1995  to 
$610  in  1996. 

The  Committee  contended  that  all  of 
these  factors  combined  show  that  the 
domestic  peanut  industry  is  in  decline 
and  that  the  outlook  is  not  expected  to 
change  without  some  positive 
intervention  by  the  industry. 

In  mid-1994,  the  Committee 
appointed  a  subcommittee  to  evaluate 
the  present  program  and  to  recommend 
changes.  The  Agreement's  handling 
regulations  were  evaluated  with  the 
intent  of  streamlining  procedures  and 
making  them  consistent  with  current 
industry  economies  and  technological 
developments. 

Different  recommendations  were 
developed  for  streamlining  bot.  i 
incoming  and  outgoing  handling 
procedures.  The  recommendations 
focused  on  handlers'  freedom  to  prepare 
and  dispose  of  peanut  lots  according  to 
economic  incentives  of  the  marketplace. 
For  instance,  restrictions  that  prevent 
certain  lots  failing  quality  requirements 
from  being  blanched  or  remilled  would 
be  removed  so  that  more  peanuts  could 
be  reconditioned  to  meet  human 
consumption  requirements.  Also, 
provisions  throughout  the  Agreement 
regulations  require  that  certain  lots  be 
kept  separate  and  apart  from  other, 
similar  peanut  lots.  For  the  most  part, 
these  provisions  tend  to  limit  handlers' 
flexibility  to  move  and  recondition 
peanuts.  The  subcommittee  contended 
that  such  provisions  may  work  against 
optimum  utilization  of  equipment  and 
facilities  and  prevent  handlers  from 
making  the  most  economic  use  of  their 
peanut  inventories.  Further,  peanut 
processing  machinery  has  been 
improved  through  technological 
advances  to  the  point  that  virtually  any 


lot  of  peanuts,  regardless  of  original 
(incoming)  quality,  can  now  be  shelled, 
remilled  and/or  blanched  (processed)  to 
meet  outgoing  quahty  requirements  of 
the  Agreement  and  the  non-signer 
program.  It  was  the  opinion  of  the 
subcommittee  that  handlers  should  have 
the  option  of  deciding  whether  it  is 
more  economically  advantageous  to 
recondition  a  lot  or  send  it  to  an 
inedible  peanut  outlet. 

Subcommittee  members  also 
recommended  that  many  of  the 
requirements  controlling  disposition  of 
inedible  peanuts  be  removed  because 
those  requirements  should  be  placed  on 
buyers  rather  than  handlers.  The 
subcommittee  contended  that  peanuts 
either  pass  or  fail  quality  and  aflatoxin 
requirements,  and  the  requirements 
limiting  disposition  based  on  aflatoxin 
content  (restricted  and  unrestricted 
dispositions)  should  be  removed. 

'The  subcommittee  contended  further 
that  these  changes,  primarily 
relaxations,  could  be  made  without 
limiting  the  effectiveness  of  the 
Agreement's  quality  assurance  program. 
As  long  as  all  peanut  lots  intended  for 
human  consumption  continue  to  be 
sampled  and  tested  against  current 
outgoing  requirements,  the  industry's 
high  quality  standards  would  be 
maintained. 

These  recommendations  represented  a 
fundamental  change  in  the  Agreement's 
handUng  regulations.  The  full 
Committee  met  three  times  from  March 
to  May  1996,  to  review  all  of  the 
recommendations.  At  a  May  23,  1996. 
meeting  the  Committee  recommended 
the  changes  to  the  Agreement's 
incoming  and  outgoing  regulations  for 
1996  and  subsequent  crop  peanuts. 
After  review  and  modifications  to  some 
of  the  recommendations,  the 
Department  added  an  additional 
safeguard  procedure  for  imported 
peanuts  and  published  the 
recommendations  in  the  Federal 
Register  (61  FR  51811)  on  October  4, 
1996.  Because  of  extent  of  the 
recommended  chemges.  the  three  peanut 
regulations  were  published  in  their 
entirety.  A  three-week  comment  period 
was  provided  for  interested  parties  to 
submit  comments.  Twelve  comments 
were  received  by  the  end  of  the 
comment  period.  October  24,  1996. 

Seven  comments  were  received  from 
signatory  handlers,  two  from  growers 
cooperatives,  and  one  on  behalf  of  the 
Committee.  All  of  the  comments 
support  the  changes  which  effect  the 
domestic  signer  and  non-signer 
programs.  Two  comments  were  received 
from  importers  opposing  the  proposed 
additional  reporting  requirement  on 
importers. 
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The  Department  requested  comments 
on  whether  implementation  of  the 
proposed  changes  after  the  beginning  of 
the  crop  year  would  have  an  unequal 
effect  on  one  or  more  of  the  production 
areas  or  unequally  affect  small  or  large 
handlers.  Nine  commenters  responded 
that  the  proposed  changes  should  be 
implemented  as  soon  as  possible  and 
should  be  in  effect  for  the  entire  1996 
crop  year.  No  comments  were  received 
opposing  implementation  of  the  changes 
for  the  1996  crop  year. 

Further,  seven  commenters  stated  that 
the  proposed  changes  would  not  have 
an  adverse  affect  on  small  peanut 
handlers.  No  comments  were  received 
from  persons  claiming  to  be  or  to 
represent  small  businesses. 

The  comment  submitted  on  behalf  of 
the  Conunittee  recommended  revising 
the  proposed  regulatory  text  covering 
the  requirement  that  all  peanuts  be 
chemically  tested  for  aflatoxin  prior  to 
disposition  for  human  consumption. 
The  comment  does  not  change  the 
meaning  or  intention  of  the  proposal. 
This  comment  is  addressed  below. 

One  commenter  suggested  that  the 
handUng  regulations  be  further  changed 
by  eliminating  the  Segregation 
categories  specified  in  the  incoming 
regulations.  Such  a  relaxation  could 
increase  the  volume  of  cheaper  peanuts 
available  for  processing  for  edible 
consiunption.  The  idea  was  considered 
and  ultimately  rejected  by  the 
Committee  at  meetings  prior  to  the  May 
meeting  because  no  agreement  could  be 
reached  on  provisions  to  ensure 
appropriate  compensation  for 
producers.  After  considering  the 
comment  and  deliberations  taken  by  the 
Committee  at  the  previous  meetings,  the 
Department  has  determined  that  the 
comment  should  not  be  included  in  this 
rulemaking  action. 

Two  commenters  correctly  pointed 
out  that  the  support  price  of  the 
Department's  Farm  Service  Agency 
(FSA)  peanut  quota  program  is  not 
scheduled  to  be  reduced  below  the 
current  $610  per  ton,  as  indicated  in  the 
proposed  rule.  This  statement  is 
corrected. 

One  comment  was  received  from  a 
peanut  producers  association  which 
addressed  several  issues  relating  to 
FSA's  quota  program.  The  comments 
did  not  have  relevance  to  the  proposed 
handling  changes  in  this  rulemaking. 

Three  commenters  addressed  the 
Department's  proposed  additional 
import  requirement  covering  foreign- 
produced  peanuts  which  are  admitted 
into  the  U.S.  and  stored  in  warehouses 
for  more  than  30  days  prior  to  the 
opening  of  the  duty-free  import  quota. 
Two  importers  opposed  the  requirement 


and  one  commenter  representing  a 
domestic  growers  cooperative  agreed 
vkith  the  additional  requirement.  The 
requirement  and  the  Department's 
decision  not  to  accept  the  opposing 
comments  are  discussed  below. 

Of  the  nine  comments  received  which 
addressed  the  effective  date  of  the 
reguladons,  all  indicated  that  the  rule 
should  be  implemented  as  soon  as 
possible.  Several  commenters  stated  that 
the  entire  industry  is  expecting  the 
changes  to  be  made  effective  for  the 
entire  1996  crop  year.  However, 
handling  actions  already  taken  should 
not  be  subject  to  such  requirements. 
Thus,  the  actions  taken  in  this  final  rule 
are  not  intended  to  cover  the  entire  1996 
crop  year.  Four  commenters  stated  that 
additional  delays  in  implementation 
will  adversely  affect  the  industry. 

This  final  rule  changes,  for  1996  and 
subsequent  crop  peanuts,  several 
provisions  regulating  the  handling  of 
domestic  and  foreign-produced  peanuts 
and  relaxes  disposition  requirements  of 
such  peanuts  to  inedible  peanut  outlets. 
The  rule  increases  the  volume  of 
peanuts  that  can  be  handled  and  used 
for  human  consumption  without 
decreasing  the  quality  requirements  for 
such  disposition.  Restrictions  are 
removed  on  handler  acquisition  for 
human  consumption  use  of  certain 
farmers  stock  lots  failing  incoming 
inspection  because  of  excess  loose 
shelled  kernels  and  fall-through 
peanuts.  Positive  lot  identification 
(P.L.I.)  requirements  for  seed  peanuts 
are  removed.  Shelled  peanut  lots 
meeting  Indemnifiable  Grade  or 
Superior  Grade  requirements  may  be 
sent  to  human  consumption  outlets 
prior  to  the  handler  receiving  aflatoxin 
certification  of  the  lot.  Restrictions  are 
removed  on  remilling  and  blanching  of 
peanut  lots  exceeding  certain  damage 
and  foreign  material  content  levels.  The 
maximum  allowable  aflatoxin  content  of 
peanut  lots  disposed  to  inedible  peanut 
outlets,  such  as  animal  feed  or  wildlife 
seed,  or  are  exported,  is  raised  from  25 
ppb  to  300  ppb.  Previous  provisions  on 
"restricted"  and  "unrestricted" 
dispositions,  "fi^gmented"  peanuts,  and 
peanut  meal  are  removed.  Peanut  lots 
testing  above  300  ppb  aflatoxin  content, 
which  are  not  reconditioned,  mav  only 
be  crushed  for  oil.  Safeguard  measures 
are  established  requiring  aflatoxin 
certifications  for  inedible  lots  exceeding 
15  ppb  aflatoxin  content.  Finally,  the 
volume  and  storage  location  of  foreign- 
produced  peanuts  arriving  in  the  U.S., 
which  are  inspected  and  stored  in 
Customs  bonded  warehouses  for  more 
than  one  month  prior  to  filing  for 
consumption  entry,  must  be  filed  with 
AMS. 


Because  this  rulemaking  involves 
substantial  changes  to  the  text  of  the 
three  peanut  regulations,  the 
explanation  of  the  changes  to  each 
program  is  repeated  in  this  final  rule. 
Comments  received  are  included  in  the 
discussion  of  each  change  in  regulation. 
The  Department  also  makes  a  few 
changes  to  correct  inadvertent 
omissions  and  redundancies  in  the 
regulatory-  text  of  the  three  programs. 

Incoming  Regulations 

Loose  shelled  kernels:  TTie  Committee 
recommended  amending  §  998.100 
Incoming  quality  regulation  by 
removing  paragraph  (d)  Loose  shelled 
kernels  which  regulates  the  acquisition 
of  loose  shelled  kernels  (LSKs)  and 
other  defective  kernels.  The  regulations 
should  focus  more  on  outgoing  quality 
and  less  on  the  shelling  and  milling 
processes  necessary  to  meet  the 
outgoing,  human  consumption 
requirements.  New,  high  technology 
milling  and  blanching  equipment 
enables  handlers  to  recondition  failing 
peanut  lots  that  could  not  have  been 
reconditioned  when  the  regulations 
were  promulgated.  It  is  no  longer 
necessary  to  impose  restrictions  that 
hinder  efficiency  of  handling  operations 
and  result  in  the  loss  of  potentially  good 
quality  peanuts.  Therefore,  this  final 
rule  removes  paragraph  (d)(1)  from  the 
incoming  regulations.  In  doing  so, 
restrictions  are  removed  on  acquiring 
farmers  stock  peanuts  with  more  than 
14.49  percent  LSKs  and  5  percent  fall- 
through  from  specified  screen  sizes 

For  the  non-signer  regulation, 
paragraph  [d)  Loose  shelled  kernels  in 
§  997.20  corresponds  to  paragraph  (d)  of 
the  .Agreement's  §  998.100  and  is 
removed  for  the  reasons  cited  above  and 
to  be  consistent  with  corresponding 
changes  to  the  Agreement.  For  the 
import  regulation,  paragraph  (b)(l)(iv) 
Loose  shelled  kernels  of  §  999.600  also 
is  removed  for  the  reasons  cited  above. 

The  Committee  recommended 
removing  paragraph  (d)(2)  of  §998  100 
which  requires  that  handlers  submit  to 
the  Committee  diagrams  of  their 
handling  faciUties  and  procedures.  This 
provision  is  no  longer  considered 
necessary-  for  the  Committee's  oversight 
of  the  signatory-  handlers  and  is 
removed. 

The  non-signer  regulation  and  the 
import  regulation  do  not  have 
paragraphs  corresponding  to  paragraph 
(d)(2)  of  §998. 100. 

Seed  peanuts:  The  Committee 
recommended  removing  the 
requirement  in  old  §998.100,  paragraph 
(e)  Seed  peanuts  that  required  handlers 
who  receive  or  acquire  seed  residuals  to 
hold  and  mill  such  peanuts  separate  and 
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apart  from  other  edible  quality  peanuts. 
As  long  as  the  peanuts  sent  to  human 
consumption  outlets  must  ultimately 
meet  outgoing  requirements,  including 
certification  as  negative  to  aflatoxin  it 
is  not  necessary  to  hold  those  peanuts 
^  parate  and  apart  from  other  lots  also 
Q  'Stined  for  edible  consumption. 
Therefore,  this  final  rule  amends 
paragraph  (e)  of  §  998.100  by  removing 
the  requirement  that  handlers  hold  and 
mill  seed  residuals  separate  and  apart 
&x»m  other  edible  quality  peanuts. 

The  Department  makes  a  correction  to 
paragraph  (d)(2)  as  published  on  page 
51824  of  the  proposed  rule.  The  second 
sentence  is  not  correctly  worded  and 
should  refer  to  seed  peanuts  which 
"have"  visible  Aspergillus  flavus  mold. 
The  words  "are  free  from"  are  removed 
from  the  second  sentence  as  published 
in  the  proposed  rule.  The  sentence  has 
been  revised  accordingly  in  this  final 
rule. 

For  the  non-signer  regulation, 
paragraph  (e)  Seed  peanuts  in  §  997.20 
contains  different  wording  but  the  same 
meaning  and  intent  as  the  Agreement 
regulation's  seed  provisions.  The 
changes  made  to  paragraph  (e)  of  the 
Agreement  regulation  concerning 
holding  and  milling  seed  peanuts 
separate  and  apart  from  other  peanuts 
also  are  made  to  §  997.20  paragraph  (e) 
of  the  non-signer  regulation  for  the 
reasons  cited  above  and  to  be  consistent 
with  corresponding  changes  to  the 
Agreement. 

For  the  import  regulation,  paragraph 
(b)(2)  Seed  peanuts  in  §999.600.  also  is 
changed  accordingly.  Further,  old 
paragraph  (b)(2)  provided  that 
Segregation  2  and  3  peanuts  may  be 
shelled  for  seed  purposes,  but  must  be 
dyed  or  chemically  treated  to  indicate 
the  peanuts  are  unfit  for  human  or 
animal  consumption.  That  requirement 
was  provided  in  paragraphs  (i)(l)  and 
(2)  of  §998.200 — which  are  removed  in 
this  final  rule  (discussed  below).  Thus, 
this  rule  finalizes  changes  to  import 
regulation  paragraph  (b)(2)  by  removing 
the  requirement  that  Segregation  2  and 
3  seed  peanuts  must  be  dyed  or 
chemically  treated.  Finally,  the  second 
sentence  of  the  import  regulation 
paragraph  (b)(2),  which  covered 
reporting  disposition  to  the  Secretary,  is 
removed  because  the  information  is 
adequately  covered  in  the  last  two 
sentences  of  the  same  paragraph. 

Oilstock:  In  old  paragraph  (t)  of 
§998.100,  the  Committee  recommended 
removing  the  prohibition  on  exporting 
inedible  quality  peanuts  to  Canada  or 
Mexico  and  removing  references  to 
"fragmented"  peanuts.  The  Committee 
members  expressed  the  point  that  other 
countries  ship  inedible  and 


unfragmented  peanuts  to  Canada, 
Mexico,  and  other  international 
markets,  so  domestic  handlers  should 
not  deny  themselves  access  to  the  same 
international  markets.  Further, 
removing  the  term  "fragmented"  from 
paragraph  (f)  of  §998.100  allows  the 
term  "peanuts  "  to  refer  to  peanuts  in 
any  form,  including  fragmented  kernels, 
which  may  be  acquired  by  handlers  for 
crushing  or  export.  Therefore,  this  final 
rule  removes  from  old  paragraph  (f),  the 
prohibition  on  exporting  inedible 
quality  peanuts  to  Canada  and  Mexico, 
and  references  to  fragmented  peanuts 
and  the  term  "shelled"  is  also  removed, 
where  appropriate,  for  the  same  reason. 
Old  paragraph  (f)  also  is  redesignated  as 
paragraph  (e). 

For  the  non-signer  regulation,  the 
prohibition  on  exports  to  Canada  and 
Mexico  and  the  requirement  of 
fragmentation  is  removed  to  make 
paragraph  (f)  of  §997.20  consistent  with 
the  changes  to  the  regulations  under  the 
Agreement. 

In  §999.600  of  the  import  regulation, 
paragraph  (b)(3)  Oilstock  and 
exportation  does  not  restrict  exports  and 
so  no  corresponding  change  is  needed. 

Finally,  in  §998.100,  the  Committee 
recommended  removing  paragraph  (j) 
which  covers  disposition  of  shelled 
peanuts  for  use  as  animal  feed.  This 
paragraph  contained  restrictions  which 
are  not  necessary  to  safeguard  the 
quality  of  peanuts  for  human 
consumption.  Appropriate  safeguard 
measures  are  provided  in  replacement 
provisions  discussed  below.  Therefore, 
this  final  rule  removes  paragraph  (j) 
from  the  Agreement  regulations. 

In  this  final  rule,  corresponding 
paragraph  (h)  in  §997.20  of  the  non- 
signer  regulation  is  removed  for  the 
reason  cited  above.  Paragraph  (i)  of 
§997.29  is  retained  because  it  applies  to 
producer/handlers  handling  peanuts  of 
their  own  production.  Such  farm-stored 
peanuts  must  meet  the  requirements  of 
the  non-signer  regulation.  Paragraph  (i) 
is  redesignated  as  paragraph  (g)  in 
§997.20. 

The  import  regulation  does  not  have 
a  paragraph  corresponding  specifically 
to  the  Agreement  regulation's  paragraph 
(j)  on  animal  feed.  The  topic  is 
addressed  in  paragraph  (e)  of  the 
outgoing  regulations,  the  removal  of 
which  is  discussed  below. 

Outgoing  Regulations 

Paragraph  (a)  of  §998.200  Outgoing 
quality  regulation  provides  that  peanut 
lots  meeting  the  indemnifiable  grade 
requirements  in  Table  2  do  not  have  to 
be  tested  and  certified  as  negative  as  to 
afiatoxin.  The  Committee  recommended 
modifying  this  requirement  to  provide 


that  all  lots  (including  indemnifiable 
grade  lots)  intended  for  human 
consumption  be  chemically  tested  and 
certified  "negative"  as  to  aflatoxin 
content.  The  change  makes  the 
Agreement  regulations  consistent  with 
current  industry  practice.  Most,  if  not 
all,  buyers  require  that  all  peanuts  for 
human  consumption  be  certified 
negative  as  to  aflatoxin.  This  change  has 
a  twofold  purpose — it  codifies  a  practice 
which  is  common  in  the  industry,  and 
ensures  that  the  regulations  effectuate 
the  objectives  of  the  Agreement.  This 
final  rule  modifies  paragraph  (a) 
accordingly. 

Currently,  peanut  lots  meeting  the 
grade  requirements  of  Table  1,  Other 
Edible  Quality,  must  be  certified 
negative  to  aflatoxin  prior  to  shipment 
tc  the  buyer.  This  requirement  is  not 
changed.  Further,  under  previous 
industry  practice,  indemnifiable  grade 
peanut  lots  were  chemically  tested  and 
certified  while  the  lot  was  in  transit  to 
the  buyer.  This  practice  is  continued 
under  the  final  rule  and  the  actual 
transfer  of  lot  owTiership  should  not 
normally  occur  until  certification  has 
been  received  by  the  handler.  A  shorter 
turn-around  time  for  chemical  analysis 
is  now  possible  with  current  testing 
practices  and  equipment,  overnight  and 
express  mail  services,  and  fax 
transmissions  of  test  results. 

The  comment  filed  on  behalf  of  the 
Committee  correctly  points  out  that 
proposed  paragraph  {a)(2)  in  §998.200. 
which  is  between  the  two  tables  on  page 
51826,  could  be  interpreted  to  mean  that 
all  shelled  peanut  lots  must  meet 
indemnifiable  grade  requirements.  The 
Department  agrees  that  this  is  not  the 
intent  of  the  Committee's 
recommendation.  The  commenter 
suggested  that  paragraph  (a)(2)  in  the 
proposed  rule  be  re-arranged  to  read  as 
follows:  "Prior  to  disposition  to  human 
consumption  outlets,  peanuts  which 
have  been  certified  as  meeting  the 
requirements  for  indemnifiable  grades 
must  also  be  certified  "negative"  as  to 
aflatoxin.  Maximum  limitations  for 
indemnifiable  grades  are  as  follows:" 
This  final  rule  makes  the  commenter's 
recommended  change  to  paragraph 
(a)(2)  01  §998.200  of  the  Agreement 
regulations  and  also  to  paragraph 
(a)(l)(ii)  of  §  997.30  of  the  non-signer 
regulations.  The  corresponding 
paragraph  in  the  import  regulation  does 
not  need  to  be  changed. 

The  Department  also  corrects  the  title 
of  Table  1  in  §  998.200  of  the  Agreement 
regulations.  The  word  "Non"  was 
inadvertently  left  out  of  the  title,  which 
should  read:  Table  1 — "Other  Edible 
Quahty"  (Non-Indemnifiable)  Grades — 
Whole  Kernels  and  SpHts.  This  error 
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appears  twice  in  the  proposed  rule 
because  Table  1  begins  on  page  51825 
and  is  continued  on  page  51826.  The 
titles  of  the  corresponding  tables  in  the 
non-signer  or  import  regulation  do  not 
refer  to  "indemnifiable"  peanuts  and  do 
not  have  to  be  corrected. 

The  Committee  recommended 
changing  the  title  of  paragraph  (c)  of 
§  998.200  to  read  Sampling  and  testing 
shelled  peanuts.  The  new  title  includes 
the  peanut  sampling  process  which 
comprises  a  significant  part  of 
paragraph  (c).  As  a  conforming  change, 
the  beginning  of  the  first  sentence  of 
revised  paragraph  (c)  is  changed  to  add 
the  words  "Prior  to  shipment,  *   *   *." 
In  addition,  this  final  rule  designates  the 
old  introductory  paragraph  (c)  as 
paragraph  (c)(1)  because  a  paragraph 
(c)(2)  is  cited  in  the  Code  of  Federal 
Regulations.  New  paragraph  (c)(1)  is 
otherwise  unchanged. 

A  conforming  change  is  made  to  the 
title  of  corresponding  paragraph  (c)  of 
§  997.30  of  the  non-signer  regulation.  No 
conforming  change  is  necessary  in  the 
import  regulation.  A  conforming  change 
also  is  made  to  non-signer  paragraph 
(c)(2)  to  specify  that  handlers  shall 
cause  samples  to  be  ground  by  the 
Federal  or  Federal-State  Inspection 
Service  (inspection  service)  prior  to 
shipment. 

Paragraph  (c)(4)  of  §998.200  specifies 
the  maximum  allowable  aflatoxin 
content  for  edible  peanut  lots  as  15  parts 
per  biUion  (ppb).  Such  lots  are  certified 
as  "negative"  to  aflatoxin.  Consistent 
with  current  industry  practice,  the 
aflatoxin  certificates  for  such  lots  are 
not  required  to  specify  the  numerical 
aflatoxin  count  of  the  lot.  This 
requirement  is  not  changed  in  this  final 
rule. 

Previous  paragraph  (c)(4)  of  §  998.200 
also  specified  a  "negative"  content  for 
inedible  peanut  lots  as  25  ppb  or  less. 
Under  the  regulation,  faiUng  lots  with 
aflatoxin  content  in  excess  of  15  ppb  but 
25  ppb  or  less  were  considered 
"unrestricted,"  which  means  the 
peanuts  could  be  used  in  certain  non- 
human  consumption  peanut  outlets 
such  as  animal  feed,  wildlife  feed,  etc. 
"Unrestricted"  uses  could  provide  more 
of  a  financial  return  for  handlers  while 
not  posing  a  food  safety  threat  to 
consumers.  Peanut  lots  with  aflatoxin 
content  of  more  than  25  ppb  were 
certified  as  "restricted"  and  could  only 
be  crushed  for  oil  or  exported.  Aflatoxin 
certificates  from  USDA  and  Committee- 
approved  private  laboratories  specified 
unrestricted  lots  as  "negative"  and 
usually  did  not  include  the  numerical 
count  of  the  lot's  aflatoxin  content. 
Restricted  lot  certificates  cited  the 


numerical  aflatoxin  count  of  the  faihng 
lot. 

The  Committee  recommended 
revising  paragraph  (h)  and  removing 
paragraphs  (j)  and  (1)  of  §  998.200  to 
remove,  among  other  things,  procedures 
relevant  to  "unrestricted"  and 
"restricted"  lots  of  peanuts.  Under  the 
proposal,  restrictions  on  the  disposition 
of  failing  peanut  lots  would  be  relaxed 
under  the  proposed  rule.  Failing  lots  of 
peanuts  composed  of  LSKs,  fall  through 
and  pickouts  from  initial  shelling 
operations  would  be  limited  to  crushing 
or  export  unless  certified  as  to  aflatoxin 
content.  If  so  certified,  the  lots  could  be 
disposed  to  other  non-edible  uses.  Other 
failing  lots  and  residuals  from  blanching 
and  remilling  also  could  be  sold  to  anv 
buyer  provided  that  the  lot  is  PLI. 
certified  as  to  aflatoxin  content,  and  in 
specified  containers.  Therefore,  under 
the  proposal,  there  is  no  reason  to  retain 
the  phrase  in  paragraph  (c)(4)  of 
§  998.200  that  specifies  25  ppb  or  less  as 
"negative"  to  aflatoxin  for  inedible 
peanuts.  Continued  reference  to  25  ppb 
relative  to  inedible  peanuts  would  only 
cause  confusion  in  the  revised 
regulations.  The  Department  accepts 
these  recommendations  of  the 
Committee  and  revises,  in  this  final 
rule,  the  paragraphs  as  stated. 

Replacement  paragraphs  (f),  (g),  and 
(h)  of  the  new  §998.200  (discussed 
below)  require  that  failing  lots  disposed 
to  inedible  outlets  other  than  crushing 
or  export  be  "certified  as  to  aflatoxin 
content" — which  means  entering  a 
numerical  count  rather  than  a  general 
statement  covering  a  ppb  spread  from  16 
to  26  ppb.  Therefore,  this  final  rule 
establishes  that,  for  peanut  lots  testing 
more  than  15  ppb.  the  aflatoxin 
certificate  must  show  the  lots 
numerical  aflatoxin  count. 

This  final  rule  establishes  that 
aflatoxin  laboratories  specify  the 
numerical  aflatoxin  content  on 
certificates  issued  on  inedible  peanut 
lots  testing  more  than  15  ppb.  Also, 
aflatoxin  certificates  on  lots  which  fail 
grade  requirements  but  are  tested  at  15 
ppb  or  less  should  be  certified  as 
"negative  to  aflatoxin"  for  inedible 
peanuts.  The  certificates  for  such  lots 
may  specify  the  ppb  aflatoxin  content  of 
the  lots. 

This  final  rule  makes  .  orresponding 
changes  to  paragraph  (a)(2)  of  §  997.30 
of  the  non-signer  regulations  and 
paragraph  (f)(3)  of  §  999.600  of  the 
import  regulation. 

The  Department  believes  these 
certification  guidelines  vdll  assist 
handlers  in  marketing  inedible  quality 
peanuts. 

Paragraph  (d)  Identification  of 
§  998.200  is  amended  in  this  final  rule 


by  adding  a  clause  in  the  first  sentence 
establishing  the  maximum  lot  size  as 
200,000  pounds.  Two  hundred 
thousand  pounds  of  peanuts  is  the 
largest  lot  size  which  the  inspection 
service  has  determined  can  be 
efficiently  and  accurately  sampled.  The 
maximum  limit  specification  is  removed 
from  other  paragraphs  in  the 
Agreement's  regulatory  language  and  is 
added  to  paragraph  (dj  for  consistency 
and  clarity.  The  200,000  pound 
maximum  lot  size  apphes  to  all 
sampling  situations. 

The  Department  makes  a  correction  to 
the  regulatory'  text  of  paragraph  (d)  of 
§  998.200.  T  'xt  regarding  P.L.I,  was 
inadvertently  left  out  of  the  second  to 
last  sentence  at  the  end  of  paragraph  (d). 
The  corrected  text  does  not  change  the 
meaning  or  regulatory  nature  of  the 
paragraph. 

In  the  non-signer  regulation,  §  997.50 
Inspection,  chemical  analysis, 
certification  and  identification  applies 
to  identification,  among  other  topics. 
While  the  maximum  lot  size  of  200.000 
pounds  is  specified  elsewhere  in  the 
regulations,  the  200,000  pound 
maximum  lot  size  is  added  to  §  997.50. 
In  the  import  regulation,  paragraph 
(d)(3)(ii)  in  §  999.600  specifies  the 
200.000  pound  maximum  lot  size  and  is 
not  changed. 

Paragraph  (f)  Interplant  transfer  of 
§  998.200  was  revised  la^  year  and 
provides  that  peanut  lots  may  be 
transferred  to  any  handler  or  storage 
without  P.L.I,  and  certification,  and 
that,  upon  disposition  for  human 
consumption  such  transferred  peanuts 
must  meet  edible  requirements.  This 
paragraph  is  consistent  with  the 
Committee's  intention  to  remove 
provisions  which  restrict  movement  and 
increase  costs  of  handling  peanuts.  As 
long  as  any  lot  of  peanuts  intended  for 
human  consumption  are  required  to  be 
sampled  and  meet  outgoing  quality 
requirements  and  are  P.L.I..  anv 
additional  requirements  on  the  transfer 
of  peanuts  between  a  handlers  plants, 
that  do  not  affect  outgoing  quality,  are 
irrelevant.  Therefore,  paragraph  (f)  is 
not  changed  in  this  final  rule.  Handlers 
are  required  to  keep  records  of  all  such 
transfers. 

Corresponding  paragraph  (f)  of 
§  997.30  of  the  non-signer  regulation 
covers  the  transfer  of  non-signer  peanuts 
between  plants.  This  paragraph  is 
removed  (as  discussed  below).  The 
import  regulation  does  not  have 
corresponding  requirements  on  the 
transfer  of  imported  peanuts  between 
plants,  and,  therefore,  no  conforming 
change  is  necessary. 
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Disposition  of  Failing  Quality.  Inedible 
Peanuts 

The  Committee  recommended 
streamhning  §  998.200  Outgoing 
regulation  by  removing  16  paragraphs 
covering  disposition  requirements  and 
procedures  concerning  inedible  (failing 
quality)  peanuts  used  for  research 
projects,  wildlife  feed,  rodent  bait, 
chemically  treated  seed,  fragmented 
export,  meal  from  crushing,  and  animal 
feed.  The  paragraphs  removed  from 
§998.200  are: 

(1)  Paragraph  (g)(ll  which  defined 
LSKs,  fall  through,  and  pickouts  and 
inedible  quality  peanuts, 

(2)  Paragraph  (g)(2)  which  required 
that  inedible  peanuts  be  kept  separate 
and  apart  from  edible  quality  peanuts; 

(3)  Paragraph  (g)(3)  which  provided 
for:  (a)  disposition  of  inedible  peanuts 
to  research  projects,  wildlife  feed, 
rodent  bait,  chemical  treatment  for  seed, 
and  export  to  countries  other  than 
Canada  and  Mexico;  (b)  designations  of 
restricted  and  unrestricted  failing  lots; 
and  (c)  limits  on  disposition  of  meal 
from  crushing; 

(4)  Paragraph  (g)(4)  which  specified 
further  requirements  on  the  transfer  of 
inedible  peanuts; 

(5)  Paragraph  (li)(l)  which  specified 
further  requirements  on  identifying  and 
reporting  the  transfer  of  inedible 
peanuts; 

(6)  Paragraplj  (h)(3)  which  specified 
further  requirements  regarding  the 
disposition  of  failing  quality  Segregation 
1  peanuts  to  specified  outlets; 

(7)  Paragrapn  (i)(l)  which  specified 
disposition  of  seed  peanuts  and  seed 
residuals; 

(8)  Paragraph  (i)(2)  which  required 
chemical  treatment  of  seed  peanuts; 

(9)  Paragraph  (j)(l)  which  specified 
requirements  on  commingling  and 
disposition  of  Segregation  2  and  3 
peanuts; 

(10)  Paragraph  (j){2)  which  specified 
further  requirements  on  commingling 
and  disposition  of  Segregation  2  and  3 
peanuts; 

(11)  Paragraph  (k)(l)  which  regulated 
exportation  of  Segregation  1  peanuts; 

(12)  Paragraph  Tk)r2)  which  specified 
further  requirements  on  the  disposition 
of  Segregation  1  peanuts  to  medible 
outlets; 

(13)  Paragraph  (1)(1)  which  specified 
categories  of  unrestncted  shelled 
peanuts  for  disposition  to  crushing  or 
export; 

(14)  Paragraph  (1)(2)  which  specified 
categories  of  restricted  shelled  peanuts 
for  disposition  to  crushing  or  export; 

(15)  Paragraph  (m)(l)  which  specified 
requirements  for  the  disposition  of 
shelled  peanuts  for  domestic  animal 
feed;  and 


(16)  Paragraph  (m)(2)  which  specified 
coloring  or  dyeing  and  other 
requirements  for  inedible  peanuts 
disposed  to  domestic  animal  feed. 

This  final  rule  removes  paragraphs  (j) 
and  (k)  which  specified  disposition 
requirements  for  farmers  stock  peanuts. 
The  Committee  believed  that  these  two 
paragraphs  are  no  longer  needed 
because  paragraph  (f)  Oilstock  of 
§  998.100  Incoming  quality  regulation 
provides  that  handlers  may  acquire 
Segregation  2  and  3  peanuts  for 
crushing  or  export  and  that  the  Area 
Association  supervise  such  dispositions. 
Handlers  may  also  acquire  for  crushing 
or  export  peanuts  originating  from 
Segregation  1  farmers  stock  which  are 
milled  and  fail  human  consumption 
quality  and  are  P.L.I. 

Under  the  previous  Agreement 
regulations,  paragraph  {j)(3)  of  §998.200 
provided  handlers  with  an  exemption 
from  assessments  for  acquisitions  of 
Segregation  2  and  3  peanuts  used  for 
crushing  or  export.  Paragraph  (j)(3)  was 
added  to  the  regulatory  language  last 
year  (60  FR  36208,  July  14.  1995)  to 
clarify  Agreement  provisions  §§998.31 
and  .48.  The  Department  clarifies  in  this 
final  rule  that  the  assessment  exemption 
applies  to  Segregation  2  and  3  peanuts 
acquired  only  for  crushing,  whether 
domestic  or  export.  The  exemption 
paragraph  is  redesignated  as  paragraph 
(i)  in  §  998.100  of  the  incoming 
regulation,  and  is  revised  to  remove  the 
references  to  the  removed  paragraphs 
(j)(l)  and  (j)(2)  in  §998.200. 

This  final  rule  also  relaxes  restrictions 
on  blanching  and  remilling  certain 
inedible  lots.  The  Committee 
recommended  relaxing  restrictions  in 
paragraphs  (h)(2)  and  (h)(4)  which 
prohibited  blanching  or  remilling 
peanut  lots  exceeding  defect  levels  of  10 
percent  total  unshelled  peanuts  and 
damaged  kernels,  10  percent  foreign 
material,  and.  for  remilling,  10  percent 
fall  through.  The  restrictions  on  the 
amount  of  damage  and  foreign  material 
in  out-of-grade  lots  are  removed  so  that 
handlers  have  more  opportunity  to 
recondition  failing  lots.  This  change* 
increases  handler  flexibility,  reduces 
inspection  and  handling  costs,  and 
enables  more  peanuts  to  be 
reconditioned  and  shipped  for  human 
consumption.  The  restriction  on  10 
percent  fall-through  for  remilling 
peanuts  remains  in  effect. 

The  corresponding  paragraphs  of  the 
non-signer  and  import  regulations 
(§  997.40(a)  and  §  999.600(fl 
respectively)  do  not  contain  similar 
limitations  on  blanching  and  remilfing 
of  defective  lots  and  do  not  need  to  be 
changed. 


The  Committee  indicated  that  the 
regulations  were  too  restrictive  and 
limited  handlers'  ability  to  recondition 
potentially  edible  peanuts.  Further,  as 
long  as  peanuts  are  required  to  meet  the 
outgoing  requirements,  including 
negative  aflatoxin  certification,  it  should 
not  matter  from  which  categories  the 
peanuts  originated.  The  Committee 
recommended  removal  of  many 
restrictions  and  the  addition  of 
appropriate  safeguards.  The  Committee 
believed  these  safeguard  requirements 
would  help  ensure  that  inedible  peanuts 
do  not  end  up  in  human  consumption 
outlets. 

The  provisions  covering  peanut 
disposition  are  replaced  by  two  new 
paragraphs  and  revisions  are  made  in 
two  existing  paragraphs.  New 
paragraphs  (0  (1),  (2)  and  (3)  of  the 
outgoing  regulation  modify  §  998.32  of 
the  Agreement  and  specify  disposition 
requirements  for  edible  and  non-edible 
peanut  lots.  New  paragraph  (g)  provides 
for  disposition  of  inedible  milled 
peanuts  ("sheller  oilstock  residuals"). 
New  paragraph  (h)(1)  covers  the 
blanching  of  inedible  peanuts  (revised 
from  current  paragraph  (h)(2)).  New 
paragraph  (h)(2)  covers  the  remilling  of 
inedible  peanuts  (revised  from  current 
paragraph  (h)(4)). 

The  Committee  believed  that 
safeguard  measures  in  the  regulations 
should  be  maintained  because  peanut 
lots  sent  to  human  consumption  outlets 
still  need  to  meet  the  quality 
requirements  of  paragraph  (a)  and  be 
certified  negative  to  aflatoxin.  Peanuts 
which  cannot  be  reconditioned  (or 
which  a  handler  chooses  not  to 
recondition)  to  meet  outgoing  quality 
requirements  would  continue  to  be 
required  to  be  P.L.I. ,  red  tagged,  and 
maintained  in  appropriate  containers.  If 
disposed  of  to  inedible  peanut  outlets 
other  than  domestic  or  export  crushing, 
failing  peanuts  would  be  required  to  be 
certified  as  to  aflatoxin  content  and  that 
certification  would  accompany  the  lot  to 
the  inedible  peanut  outlet.  In  addition, 
new  paragraph  (f)(2)  also  requires  that 
the  shipping  papers  state  that  the 
inedible  peanuts  are  not  to  be  used  for 
human  consumption.  All  inedible 
dispositions  would  continue  to  be 
reported  to  the  Committee. 

In  new  paragraph  (f)(3)  of  §998.200, 
failing  quality  peanuts  not  sent  to 
inedible  outlets  such  as  livestock  feed, 
wild  animal  feed,  rodent  bait,  etc.,  must 
be  either  crushed  or  exported  as 
prescribed  in  new  paragraph  (g)  or 
blanched  or  remilled  pursuant  to  new 
paragraphs  (h)  (1)  and  (2),  respectively. 
Segregation  2  and  3  farmers  stock 
peanuts  may  be  milled  for  seed. 
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New  paragraph  (g)  of  §  998.200 
provides  that  peanuts  and  portions  of 
peanuts  which  result  from  milling 
operations  be  identified  as  "sheller 
oilstock  residuals."  Such  peanuts 
include  loose  shelled  kernels,  fall 
through,  and  pick-outs  as  defined  in 
that  paragraph  and  whole  lots  of  failing 
peanuts  that  a  handler  may  choose  to 
crush  or  export  for  crushing.  Under  new 
paragraph  (g).  sheller  oilstock  residuals 
which  are  certified  as  to  aflatoxin 
content  may  be  disposed  of 
"domestically,"  which  means  that  the 
peanuts  may  be  used  for  livestock  feed, 
wild  animal  feed,  rodent  bait,  or  other 
non-human  consumption  uses,  pursuant 
to  paragraph  (f)l2),  or  crushed  for  oil. 
Such  peanuts  also  may  be  exported. 
Seller  oilstock  residuals  not  certified  as 
to  aflatoxin  content  must  be  crushed  or 
exported  as  specified  in  new  paragraph 
(g).  Further,  shipping  papers 
accompanying  such  crushed  or  exported 
lots  must  specify  that  disposition 
hmitation.  All  sheller  oilstock  residuals 
moved  under  paragraph  (g)  of  §  998.200 
must  be  reported  to  the  Committee — 
which  is  consistent  with  current 
reporting  requirements.  Corresponding 
reporting  requirements  to  report 
disposition  of  inedible  peanut  lots  to  the 
AMS  are  established  for  non-signatory 
handlers  in  paragraph  (c)  of  §  997.40 
and  for  importers  in  paragraph  (e)(4)  of 
§999.600. 

This  final  rule  removes  nearlv  all 
restrictions  on  handlers  selling  peanuts 
to  inedible  peanut  outlets.  To  help 
ensure  the  peanut  lots  with  excessively 
high  aflato.xin  content  are  not  used  in 
inedible  outlets  where  aflatoxin 
contamination  could  be  transferred  to 
human  consumption  products,  the 
Department  establishes  in  this  final  rule 
that  no  peanut  lot  exceeding  300  ppb 
aflatoxin  content  may  be  disposed  to  an 
inedible  peanut  outlet,  other  than 
crushing  or  export.  The  300  ppb  content 
ceiling  is  the  maximum  aflatoxin 
content  recommended  by  the  Food  and 
Drug  Administration  (FDA)  for  peanuts 
used  for  finishing  (i.e.  feedlot)  beef 
cattle.  To  make  this  change,  an 
additional  paragraph  (2)  specifying  the 
restriction  is  added  to  paragraph  (g) 
covering  sheller  oilstock  residuals.  The 
same  provision  is  added  to  the  non- 
signer  regulation  as  paragraph  (c)(2)  of 
§  997.40  and  the  import  regulation  as 
paragraph  (e)(2)(ii)  of  §999.600.  This 
requirement  will  help  ensure  peanut 
lots  which  are  excessively  high  in 
aflatoxin  are  not  disposed  to  inedible 
outlets  such  as  livestock  feed  where  the 
aflatoxin  can  be  transferred  in  the  food 
chain  to  other  food  products  intended 
for  human  consumption. 


Thus,  this  final  rule  raises  the 
aflatoxin  content  limit  to  300  ppb  from 
the  current  25  ppb  for  failing  peanut  lots 
which  can  be  disposed  of  to  any 
inedible  outlet. 

Under  this  final  rule,  handlers  are 
allowed  to  recondition  failing  peanut 
lots,  and  have  more  incentive  to  do  so. 
Handlers  have  the  option  of  crushing  a 
lot  for  oil  or  reconditioning  the  lot.  Lots 
above  300  ppb  aflatoxin  content  which 
are  not  economically  beneficial  to 
recondition  must  be  crushed  or 
exported.  Only  lots  testing  300  ppb  or 
less  should  be  disposed  of  for  use  as 
animal  feed.  With  current  technologies, 
reconditioning  should  be  possible  for 
most  all  failing  peanut  lots.  Whole  and 
residual  lots  exceeding  300  ppb 
aflatoxin  content  may  be  commingled 
until  sufficient  volume  is  accumulated 
for  crushing  disposition. 

According  to  the  FDA,  residuals  from 
the  reconditioning  of  lots  exceeding  300 
ppb  and  the  meal  from  crushed  lots 
exceeding  300  ppb  should  not  be  used 
as  animal  feed.  The  recommended 
maximum  aflatoxin  content  for 
domestic  animal  feed,  provided  below, 
is  summarized  from  FDA's  Compliance 
Pohcy  Guides  (Sec  683.100).  The 
section  is  entitled  "Action  Levels  for 
Aflatoxin  in  Animal  Feed"  and  was  last 
revised  March  28,  1994.  The  action 
levels  provided  below  apply  to  peanut 
products,  peanuts,  peanut  meal,  peanut 
hulls,  peanut  skins  and  ground  peanut 
hay.  The  FDA  guide  provides  the 
following  action  levels  for  animal  feeds; 
— Peanut  products  intended  for 

finishing  (i.e.,  feedlot)  beef  cattle: 

Action  level  300  ppb. 
— Peanut  products  intended  for 

finishing  swine  of  100  pounds  or 

greater:  Action  level  200  ppb 
— Peanut  products  intended  for 

breeding  beef  cattle,  breeding  swine, 

or  mature  poultry ;  Action  level  100 

ppb. 
— Peanut  products  and  feed  ingredients 

intended  for  immature  animals: 

Action  level  20  ppb. 
— Peanut  products  and  other  feed 

ingredients  intended  for  dair\- 

animals,  for  animal  species  or  uses 

not  specified  above,  or  when  the 

intended  use  is  not  known:  Action 

level  20  ppb. 

In  the  previous  .Agreement 
regulations,  inedible  peanut  lots 
certified  at  26  or  more  ppb  could  not  be 
sent  to  inedible  peanut  outlets  where 
the  peanuts  would  not  be  subject  to 
heating  in  the  preparation  for  inedible 
use  or  sent  to  outlets  which  allow  the 
aflatoxin  to  be  passed  to  another  food 
product  entering  human  consumption 
channels.  This  is  a  food  safety  measure 


which  helps  prevent  aflatoxin- 
contaminated  peanut  lots  from  t)eing 
used  in  certain  inedible  outlets — such  as 
dairy  cattle  feed  where  the  aflatoxin 
could  be  passed  to  human  consumption 
in  the  milk. 

This  final  rule  continues  to  require 
that  handlers  dispose  of  inedible 
peanuts  based  on  aflatoxin  content. 
However,  the  action  level  restricting 
inedible  disposition  is  relaxed 
significantly  and  the  restrictions 
limiting  disposition  to  different  inedible 
peanut  outlets  are  removed,  except  that 
lots  containing  aflatoxin  in  excess  of 
300  ppb  are  required  to  be  crushed  for 
oil. 

This  final  rule  retains,  as  proposed, 
the  phrase  'which  originated  from 
Segregation  1  peanuts"  in  paragraphs 
(h)(1)  and  (h)(2)  of  §998.200.  This 
phrase  was  not  included  in  the  text  for 
the  revised  blanching  and  remiUing 
paragraphs  recommended  by  the 
Committee  and  no  explanation  was 
provided  by  the  Committee  as  to  the 
benefit  of  removing  this  important 
safeguard  provision.  The  phrase,  at  the 
ven.'  least,  serves  as  a  reminder  that  onlv 
Segregation  1  peanuts  may  be  shelled 
and  sent  to  edible  consumption  outlets 
The  phrase  is  included  in  corresponding 
paragraphs  (d)  and  (e)  of  §  997.400  and 
the  introductory  paragraph  (e)  of 
§999.600. 

Also,  the  Committee  recommended 
that  the  titles  of  the  revised  blanching 
(h)(1)  and  remilling  (h)(2)  paragraphs 
include  reference  to  Committee- 
approved  blanchers  and  remiilers. 
However,  the  references  are  not 
necessary  for  the  meaning  of  the 
paragraphs  and  are  not  included  in  this 
final  nile 

In  non-signer  §  997.30  Outgoing 
regulation,  paragraphs  (f)  Transfer 
between  plants  and  tg)  Residuals  from 
seed  peanuts  correspond  to  the  same 
topics  covered  in  the  .Agreement's 
outgoing  regulation,  and  are  removed  in 
this  final  rule.  The  subject  matter  in  the 
two  paragraphs  is  replaced  with  revised 
§  997.40  Reconditioning  and  disposition 
of  peanuts  Tailing  quality  requirements. 
Paragraphs  (a)(1)  and  (2)  of  old  §997.40. 
covering  remilling  and  blanching  of 
inedible  shelled  peanuts  are  revised  and 
the  order  is  reversed  to  conform  with 
revised  blanching  and  remilling 
paragraphs  in  §  998.200.  The  new  non- 
signer  blanching  and  remilling 
paragraphs  are  designated  as  paragraphs 
(d)  and  (e).  respectively.  These  new 
paragraphs  are  not  identical  to  the 
Agreement's  blanching  and  remilling 
paragraphs  because  non-signers  are  not 
required  to  receive  approval  prior  to 
moving  a  failing  shelled  lot  to  a 
blancher  or  remiller  (as  are  signatorj- 
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handlers  under  the  Agreement 
regulations).  Also,  the  non-signer 
regulations  do  not  limit  remilling  and 
blanching  to  Committee-approved 
remillers,  blanchers  or  exporters. 
Therefore,  those  requirements  are  not 
included  in  revised  non-signer 
paragraphs  (d)  blanching  and  (e) 
remilling  finalized  in  this  rule. 

The  provisions  of  the  previous  non- 
signer  paragraph  (a)(3)  of  §  997.40 
covering  the  ownership  of  peanuts 
moved  for  custom  blanching  or 
remilling,  and  the  certification  and 
reporting  of  such  peanuts,  are  included 
in  new  §  997.40  blanching  and  remilling 
paragraphs  (d)  and  (e).  Likewise, 
previous  paragraph  (a)(4)  provisions  on 
the  bagging,  red  tagging  and  disposition 
of  blanched  and  remilled  peanuts  are 
included  in  the  revised  paragraphs  (d) 
and  (e)  of  §997.40.  These  changes  make 
the  non-signer  blanching  and  remilling 
paragraphs  conform  with  the  Agreement 
regulation's  revised  blanching  and 
remilling  paragraphs. 

Four  paragraphs  in  old  §  997.40(b) 
Disposition  of  shelled  peanuts  failing 
quality  ivquirements  for  human 
consumption  cover  the  various 
disposition  procedures  and  outlets  for 
failing  quality,  inedible  peanuts  These 
requirements  are  the  same  as,  but  are 
organized  and  worded  differently  from 
corresponding  paragraphs  (g)  through 
(m)  in  §  998.200  of  the  Agreement 
regulations.  The  provisions  removed 
from  old  paragraph  fb)  of  §  997.40  are: 

(1)  Paragraph  {b)(l)  which  regulated 
the  disposition  of  shelled  peanuts  to 
uiuestricted  crushing,  fragmenting  or 
dyeing,  export,  animal  feed,  wildlife 
feed,  and  rodent  bait; 

(2)  Paragraph  (b)(2)  which  specified 
further  requirements  for  disposition  to 
animal  feed  (coloring  or  dyeing,  P.L.I., 
valid  aflatoxin  certification,  and 
reporting); 

(3)  Paragraph  (b)(3)  which  regulated 
the  disposition  of  shelled  peanuts  to 
restricted  crushing,  and  export; 

(4)  Paragraph  (b)(4)  which  regulated 
the  disposition  of  Segregation  2  and  3 
farmers  stock  peanuts  to  restricted  and 
unrestricted  meal,  crushing  and  export; 
and 

(5)  Paragraph  (b)(5)  which  specified 
reporting  requirements  for  LSKs,  fall 
through,  and  pickouts 

These  f)aragraphs  are  removed  for  the 
same  reasons  cited  above  and  to 
correspond  to  changes  to  the 
Agreement's  outgoing  regulation.  This 
final  rule  removes  all  references  to 
"restricted"  and  "unrestricted  "  failing 
imported  peanuts  and  limitations  on  the 
disposition  of  restricted  and 
unrestricted  lots. 


Old  paragraph  (b)(6)  of  §997.40  is 
retained  because  it  exempts  from 
assessments.  Segregation  2  and  3 
farmers  stock  peanuts  acquired  by  non- 
signatory  handlers  for  crushing  or 
export.  The  corresponding  paragraph  in 
the  Agreement  is  retained  and 
redesignated  in  this  final  rule. 
Therefore,  such  Segregation  2  and  3 
peanuts  acquired  by  non-signatory 
handlers  also  continues  to  be  exempt 
from  assessments.  Old  paragraph  (b)(6) 
is  revised  and  redesignated  as  paragraph 
(b)  under  §  997.51  Assessments  and  the 
existing  te.xt  in  §997.51  is  redesignated 
as  paragraph  (a). 

There  is  no  authority  to  assess 
imported  peanuts. 

Several  changes  are  made  to  §  999.600 
of  the  import  regulation  regarding 
disposition  of  inedible  peanuts.  Old 
paragraph  (c)(3)  (reconditioned  peanuts) 
is  redesignated  as  the  new  introductory 
paragraph  of  paragraph  (e).  Further,  the 
provisions  in  old  paragraphs  (e)  and  (f) 
(disposition  and  reconditioning  of 
failing  peanuts,  respectively)  are  revised 
and  combined  in  new  paragraph  (e). 
Also,  paragraphs  (g)  and  (h)  (safeguard 
procedures  and  additional 
requirements,  respectively)  are 
redesignated  as  paragraphs  (f)  and  (g), 
respectively. 

The  introductory  paragraph  of  new 
paragraph  (e)  of  §  999.600  provides  an 
overview  for  reconditioning  imported 
peanut  lots.  New  paragraphs  (e)(1), 
(e)(2).  and  (e)(3)  of  the  import  regulation 
correspond  to  new  paragraphs  (f),  (g), 
and  (h)  of  the  Agreement  regulations. 
New  paragraph  (e)(1)  covers  failing  lots 
disposed  of  to  inedible  uses  such  as 
animal  feed,  wildlife  feed,  seed  peanuts 
and  meal — specified  in  previous 
paragraphs  (e)  and  (f).  Disposition  to 
these  inedible  outlets  must  be  positive 
lot  identified  with  red  tags,  bagged,  and 
the  bill  of  lading  must  state  that  the 
peanuts  cannot  be  used  for  human 
consumption. 

New  paragraph  (e)(2)  of  the  import 
regulation  covers  disposition  of  failing 
quality  peanuts  ("sheller  oilstock 
residuals")  to  crushing  or  export. 
Peanuts  covered  under  the  new 
paragraph  (e)(3)  are  primarily  loose 
shelled  kernels,  fall  through  and 
pickouts  from  milling  operations,  but 
may  also  include  any  other  failing  lot 
that  an  importer  chooses  to  crush  or 
export 

New  paragraph  (e)(4)  specifies  that 
identification,  certification,  and 
movement  of  inedible  peanuts  covered 
under  paragraph  (e)  must  be  reported  to 
AMS  pursuant  to  safeguard  procedures 
in  paragraphs  (f)(2)  and  (0(3)  of 
§999.600.  This  does  not  represent 
additional  reporting  or  recordkeeping 


requirements  of  inedible  dispositions 
for  importers.  The  requirements 
correspond  to  reporting  requirements  in 
the  revised  Agreement  regulations  for 
signatory  handlers  who  are  required  to 
report  dispositions  and  maintain 
records  of  all  inedible  peanut 
transactions. 

Finally,  a  new  paragraph  (i)  is  added 
at  the  end  of  §  998.200  of  the  Agreement 
regulations.  The  new  paragraph 
specifies  that  certain  records  are 
required  to  be  maintained  pursuant  to 
§  998.43  of  the  Agreement.  The  records 
pertain  to  peanuts  which  are  not 
certified  for  human  consiunption.  In 
addition  to  maintaining  certain  records, 
the  Agreement  provides  that  all  records 
are  made  available  to  Committee  staff 
and  to  representatives  of  the  Secretary, 
as  is  necessary  to  document  compliance 
with  Agreement  regulations. 

The  additional  provision  does  not 
represent  an  increase  in  the  niunber  of 
forms  handlers  and  importers  complete, 
report,  or  maintain  under  the  three 
programs. 

No  corresponding  changes  in 
reporting  and  recordkeeping 
requirements  are  necessary  in  the  non- 
signer  and  import  regulations.  However, 
in  §  997.52  Reports  of  acquisition  and 
shipments  and  elsewhere  in  the  non- 
signer  regulation,  references  regarding 
specific  Fruit  and  Vegetable  Division 
form  numbers  are  replaced  with  the 
generic  statement  "forms  provided  by 
the  Division."  This  will  enable  the 
Department  to  revise  the  forms  and 
reduce  the  number  of  forms  without  the 
additional  rulemaking  expense  of 
changing  the  non-signer  peanut 
regulation  each  time  a  form  is  revised  or 
deleted.  All  such  changes  still  must  be 
submitted  for  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35). 

The  unchanged  portions  of  incoming 
and  outgoing  regulations  of  all  three 
peanut  programs,  in  effect  for  1995  and 
subsequent  crop  peanuts,  remain  in 
effect  for  1996  and  subsequent  crop 
peanuts. 

Additional  Change  to  §  999.600  Import 
Regulation 

Early  Entry  and  Bonded  Storage 
Pending  New  Quota 

Experience  shows  that  some 
importers  ship  peanuts  to  the  U.S. 
several  months  prior  to  filing  a 
consumption  entry  for  the  peanuts. 
Such  peanuts  are  sampled  and 
inspected  when  off-loaded  at  the  port 
and  then  stored  in  Customs  Service 
bonded  warehouses  until  the  opening  of 
the  next  year's  duty-free  quota. 
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Depending  on  how  quickly  one  year's 
quota  fills,  storage  could  be  as  long  as 
10  or  11  months.  For  instance,  new  crop 
peanuts  from  Argentina  may  be 
harvested  as  early  as  May  or  June  but 
arrive  in  the  U.S.  too  late  to  be  included 
in  the  duty-free  quota  that  opened  a 
month  or  two  earlier  on  April  1.  The 
peanuts  are  then  placed  in  bonded 
storage  awaiting  the  next  quota  year  the 
following  April  1.  Further,  if  the  quota 
is  filled  before  all  peanuts  in  storage  can 
be  entered  for  one  year,  it  is  possible 
that  some  peanuts  would  have  to  be 
stored  for  another  full  year,  and  the  total 
storage  time  could  approach  2  years. 

Because  of  the  possibility  of 
deterioration  while  in  storage,  the 
Department  needs  to  know  which 
peanut  shipments  are  held  in  bonded 
storage  for  an  extended  period  of  time, 
so  that  the  wholesomeness  of  such 
peanuts  can  be  verified,  if  necessary, 
when  the  peanuts  are  removed  from 
storage  and  entered  for  consumption. 
The  Department  proposed  adding  an 
additional  safeguard  measure,  new 
paragraph  (f)(6)  Early  arrival  and 
storage,  to  the  import  regulation.  This 
provision  requires  that  importers  report 
peanut  shipments  which  are  sampled, 
inspected,  and  held  in  bonded  storage 
in  excess  of  a  stated  period  of  time. 

AMS  sought  comments  on  this  new 
requirement,  including  comments  as  to 
whether  one  month  is  an  appropriate 
maximum  storage  period  that  does  not 
have  to  be  reported.  Two  comments 
opposed  the  new  requirement  and  one 
comment  concurred  with  the  new 
requirement. 

Both  comments  opposing  the  added 
provision  stated  that  similar 
requirements  concerning  reporting  are 
not  required  under  Agreement 
regulations  for  domestically  produced 
peanuts  placed  in  storage,  and  therefore 
should  not  be  required  of  imported 
peanuts.  Domestic  peanut  handlers 
maintain  records  of  all  peanuts  placed 
in  storage  and  make  those  records 
available  to  Committee  employees 
(fieldmen)  who  routinely  visit  handler 
offices  to  review  records  and  inspect 
facihties.  The  Department,  not  the 
Committee,  is  responsible  for 
monitoring  the  storage  of  imported 
peanuts.  It  is  not  practical  for  the 
Department  to  make  such  routine  on- 
site  inspections  of  all  importers'  records 
and  facilities  to  monitor  arrival  on  new 
shipments.  Therefore,  the  Department 
believes  that  such  notification  of 
shipments  after  arrival  and  inspection 
is,  at  this  drae,  the  least  burdensome 
and  most  practical  way  for  the 
Department  to  meet  its  safeguard 
obligation. 


AMS  is  working  with  the  Customs 
Ser\'ice  to  obtain  a  weekly  data  base  of 
information  on  shipments  of  fresh 
agricultural  commodities,  including 
peanuts,  imported  into  the  U.S.  The 
data  received  will  include  shipments  of 
commodities  submitted  for  warehouse 
entries.  When  those  procedures  are 
complete,  and  when  .\MS  has  assurance 
that  all  incoming  shipments  are 
included  in  the  weekly  computerized 
report.  AMS  will  remove  this 
requirement  on  importers. 

The  rule  proposed  that  entn,'  data,  as 
well  as  grade  and  aflatoxin  certificates 
for  the  stored  peanut  lot,  be  filed  with 
AMS.  One  commenter  stated  that  this  is 
logistically  cumbersome  and  requires 
additional  paperwork  for  importers. 
After  review  of  the  information  needed. 
AMS  agrees  that  the  only  information 
necessary  for  AMS  awareness  is  a  copy 
of  the  Customs  Service  documentation 
identifying  the  location  and 
identification  of  the  storage  warehouse, 
the  quantity  of  peanuts  entered  for 
storage,  and  the  date  of  storage  entrv. 
This  information  is  shown  on  Customs 
Form  7501  and  is  sufficient  for 
notification  of  lots  placed  in  bonded 
storage.  Therefore,  it  is  not  necpssarv.  as 
stated  in  the  proposed  rule,  that 
importers  file  copies  of  the  grade  and 
aflatoxin  certificates  for  peanut  lots 
admitted  for  bonded  warehouse  storage. 
This  final  rule  is  changed  to  reflect  this 
change 

The  wording  of  two  comments 
indicated  a  possible  misunderstanding 
of  the  focus  of  this  requirement.  It  is 
added  to  the  import  regulation  to  applv 
to  peanut  lots  that  arrive  in  the  U.S.  and 
are  placed  in  storage  prior  to  the  filing 
of  a  Customs  Service  consumption  entr\' 
when  the  next  quota  period  opens.  It 
does  not  apply  to  peanut  lots  which  the 
Customs  Ser\'ice  has  already  entered  for 
consumption  or  peanut  lots  which  have 
met  all  import  requirements  and  are 
placed  in  storage  pending  shipment  to 
buyers. 

The  Department  indicated  in  the 
proposed  rule,  and  establishes  in  this 
final  rule,  that  the  grade  and  aflatoxin 
certificates  issued  on  such  peanuts  upon 
arrival  contmue  to  be  valid  for  the 
following  quota  year.  This  is  consistent 
with  Agreement  regulation  which  does 
not  place  any  time  limits  on  the 
applicability  of  grade  and  aflatoxin 
inspection  certificates  or  the  storage  of 
domestically  produced  peanuts. 

One  commenter  suggested  that  as  long 
as  the  Customs  Service  knows  the 
location  of  the  bonded  warehouses 
where  peanuts  are  stored,  the  importer 
should  not  have  to  report  storage  to 
AMS.  Storage  data  is  not  currently 
available  from  the  Customs  Ser\'ice. 


The  commenter  suggested  also  that  as 
long  as  the  Customs  Service  knows  the 
condition  of  the  bonded  warehouses 
where  peanuts  are  stored,  the  importer 
should  not  have  to  certif)'  as  to  the 
storage  conditions  when  later  filing  for 
consumption  entn,-.  It  is  true  that  the 
Customs  Service  inspects  and  certifies 
the  structural  integrity  and  securitv  of 
bonded  warehouses.  However,  the 
Customs  Sen-ice  does  not  monitor  such 
things  as  whether  cold  storage 
equipment  is  available  and  mamtained. 
or  whether  the  peanuts  are  protected 
from  rodent  or  insect  infestation  or  rain 
damage  from  leaks  in  the  roof. 
Therefore,  for  compliance  purposes,  it  is 
necessary-  that  the  importer  certify  to  the 
Customs  Service  that  the  p^eanuts  have 
been  stored  consistent  with  industry 
standards. 

The  commenter  suggested  that  AMS 
should  inspect  the  warehouses.  AMS 
will  inspect  such  warehouses  when 
necessary  However,  inspection  does  not 
guarantee  that  peanuts  siibsequentlv 
placed  in  the  warehouses  will  be 
maintained  in  conditions  consistent 
with  industry  standards.  Knowledge  of 
which  warehouses  contain  imported 
peanuts  will  allow  AMS  to  spot  check 
warehouses  which  are  used  and  monitor 
weather  conditions  in  the  area  so  that 
potentially  adverse  situations  are  known 
to  AMS. 

Finally,  one  commenter  stated  that 
the  reinspection  requirement  should  not 
be  included  in  the  import  regulations 
However,  to  meet  the  Department's 
statutor>-  mandate  that  ail  peanuts  in  the 
domestic  market  meet  requirements 
applied  to  peanuts  under  the  .Agreement 
regulations,  it  is  necessary  that  the 
Secretar>'  have  the  authority  to  rcinspect 
imported  peanuts,  particularly  those 
that  might  be  subject  to  deteriorating 
conditions  while  in  storage,  .^s  stated 
above,  the  Secretary-  has  the  same 
reinspection  authority  over  domestically 
produced  peanuts  under  .\greement  and 
non-signer  regulations.  The  Department 
exercises  this  oversight  only  to  ensure 
that  wholesome  peanuts  enter  human 
consumption  channels. 

The  proposed  rule  asked  for 
comments  on  the  minimum  length  of 
the  storage  period  which  would  require 
notification  of  AMS.  One  month  was 
proposed.  No  comments  were  received 
suggesting  other  lengths  of  time. 
Therefore,  this  final  rule  establishes  the 
minimum  storage  period  requiring 
notification  of  .\MS  as  anv  period 
exceeding  one  month.  Peanuts  produced 
in  Mexico  arriving  in  the  U.S.  and 
placed  in  storage  prior  to  December  1  — 
in  anticipation  of  withdrawal  and  entry 
for  consumption  on  or  after  the 
following  January-  1 — must  be  reported 
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to  AMS.  Peanuts  produced  in  Argentina 
or  any  other  country,  except  Mexico, 
which  arrive  and  are  placed  in  storage 
prior  to  March  1  of  any  year — in 
anticipation  of  withdrawal  and  entry  for 
consumption  on  or  after  the  following 
April  1 — must  be  reported  to  AMS.  The 
."eports  may  be  sent  via  facsimile 
transmission  or  mailed  pursuant  to 
paragraphs  (f)  (2)  and  (3)  of  §  999.600  at 
the  time  of  entry  into  a  bonded 
warehouse  for  storage.  The  report 
should  be  a  copy  of  Customs  Form  7501 
identifying  the  importer  and  showing 
the  volume  of  peanuts  being  stored  and 
the  location  of  the  storage  warehouse. 

As  a  safeguard  measure,  old 
paragraph  (b)(4)  of  the  import  regulation 
provided  that  if  the  Secretary  has  reason 
to  beheve  that  imported  peanuts  have 
been  damaged  or  deteriorated  while  in 
storage,  the  Secretary-  may  reject  the 
then  effective  inspection  certificate  and 
require  reinspection  of  the  peanuts.  This 
paragraph  is  redesignated  as  safeguard 
paragraph  (f)(5)  Reinspection.  This 
reinspection  authority  corresponds  to 
paragraph  (e)  of  §  998.200  of  the 
Agreement  regulations. 

To  avoid  deterioration,  peanuts 
should  be  stored  in  clean,  dry,  odor  free. 
warehouses  and  under  sanitation  and 
cold  storage  conditions  consistent  with 
industry  standards.  While  Agreement 
regulations  do  not  specify  cold  storage 
conditions,  the  following  points  should 
be  used  as  a  cold  storage  guide: 
— Temperatures  should  range  from  34  to 

41  degrees  Fahrenheit  with  a  relative 

humidity  of  55  to  70  p)ercent. 
— Daily  or  weekly  recording  charts  of 

temperature  and  humidity  should  be 

maintained. 
— Interior  air  circulation  should  be 

adequate  to  maintain  uniform 

temperatures. 
— Pans  under  refrigeration  equipment 

should  prevent  condensation  from 

dripping  onto  the  peanuts 
— Peanuts  should  be  gradually  removed 

from  cold  storage  over  2  to  3  days. 

This  and  other  information  on 
sanitation,  facilities,  management 
practices,  and  dry  storage  is  taken  from 
Good  Management  Practices  for  Shelled 
Goods  Cold  Storage  and  Shelled  Goods 
Dry  Storage  distributed  by  the  National 
Peanut  Council.  Copies  are  available  for 
a  nominal  price  to  non-members  by 
calling  (703)-838-9500. 

Imported  peanut  lots  certified  as 
meeting  human  consumption 
requirements  and  subsequently  stored 
under  such  conditions  and  in 
appropriate  warehouses,  may  be  entered 
for  consumption  when  ihe  next  quota 
year  begins — without  further  reporting 
to  AMS. 


One  commenter  stated  that  importers 
should  not  have  to  certify  to  the 
Customs  Service  that  stored  peanuts 
have  been  stored  consistent  with 
industry  standards  for  the  entire  length 
of  the  storage  period.  However,  the 
Department  believes  that  such 
certification  is  necessary  for  compliance 
purposes. 

Paragraph  (h)(4)  of  the  import 
regulation  provides  authority  for  the 
Secretary  to  require  a  reinspection  of  an 
imported  peanut  lot.  If  the 
documentation  provided  to  AMS,  or  if 
any  evidence  subsequently  received  by 
AMS,  indicates  that  appropriate  storage 
standards  have  not  been  met  or 
maintained  and  that  the  peanuts  may 
have  been  damaged  or  deteriorated 
while  in  storage,  the  Secretary  will 
demand  reinspection  of  the  lot  prior  to 
the  importer's  filing  for  consumption 
entrv  of  the  lot. 

Paragraph  (b)(4)  of  §  999.600  is  moved 
from  incommg  quality  regulation  to 
paragraph  (f)(5)  and  entitled 
Reinspection.  Experience  indicates  that 
reinspections  are  more  likely  to  be 
needed  when  shelled  peanuts  are  placed 
under  bonded  storage  several  months 
prior  to  the  beginning  of  the  next  quota 
year,  as  discussed  above.  As  a  safeguard 
provision,  the  paragraph  applies  to 
fanners  stock,  shelled,  and  inshell 
imported  peanuts.  The  intent  and 
requirements  of  the  paragraph  remain 
unchanged. 

The  new  requirements  as  applied  to 
imports  are  effective  five  days  after 
publication  of  this  rule  in  the  Federal 
Register,  should  any  peanuts  be 
imported  under  duty  prior  to  the 
opening  of  the  next  duty-free  quota 
periods.  The  reporting  requirement  is 
not  made  retroactive  for  shipments 
which  have  already  arrived  and  been 
placed  in  storage.  Peanut  shipments 
from  countries  other  than  Mexico 
arriving  five  days  after  pubUcation  and 
before  March  1.  1977,  should  be 
reported  to  AMS  under  the  new 
requirement.  Importers  may  voluntarily 
notify  AMS  of  shipments  which  have 
been  entered  into  warehouses  since 
closure  of  the  1996  duty-free  quotas  and 
currently  are  in  storage  pending  the 
1997  quota  vear 

Some  paragraphs  of  the  three  peanut 
regulations  are  not  changed  in  this  final 
rule.  However,  for  a  better 
understanding  of  all  changes,  the  three 
regulations  are  published  in  their 
entirety  in  this  final  rule,  including 
paragraphs  which  are  not  changed. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulator)'  Flexibility  Act  (RFA), 
the  .Agricultural  Marketing  Service 
(.VMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

About  80  signatory  and  non-signatory 
peanut  handlers  are  subject  to 
regulation  under  the  two  domestic 
programs.  There  are  about  47,000 
peanut  producers  in  the  16-state 
production  area.  Small  agricultural 
service  firms,  which  include  handlers 
and  importers,  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  Approximately  25 
percent  of  the  signatory  handlers,  most 
all  of  the  non-signers,  and  virtually  all 
of  the  producers  may  be  classified  as 
small  entities.  The  import  requirements 
have  not  been  in  place  long  enough  to 
determine  the  number  of  peanut 
importers  or  the  percentage  which 
qualify  as  small  businesses.  However,  it 
can  be  assumed  that  some  importers  are 
small  entities. 

This  final  rule  removes  or  relaxes 
several  provisions  regulating  the 
handling  and  disposition  of  domestic 
and  foreign-produced  peanuts.  Overall, 
the  changes  are  intended  to  increase  the 
amount  of  peanuts  that  can  be  prepared 
for  and  meet  the  requirements  for 
human  consumption.  Such  peanuts 
almost  always  bring  the  highest  prices 
in  the  marketplace.  Thus,  the  value  of 
farmers  stock  peanuts  that  can  be 
prepared  for  human  consumption  is 
higher  than  the  value  of  those  that  must 
be  disposed  of  to  inedible  outlets. 
Producers  receive  increased  returns  for 
farmers  stock  peanuts  that  can  be 
prepared  for  human  consumption. 
Handlers  and  importers  also  receive 
increased  returns  from  shelled  and 
inshell  peanuts  that  are  prepared  for 
and  meet  human  consumption 
requirements.  Peanut  lots  that  fail 
human  consumption  requirements,  and 
that  a  handler  or  importer  decides  not 
to  try  to  recondition,  must  be  disposed 
of  as  inedible  peanuts  to  different 
inedible  peanut  outlets.  Such  inedible 
disposition  brings  varying  prices  for  the 
handler  or  importer,  almost  always  less 
than  prices  for  human  consumption 
quahty  peanuts.  The  changes  finalized 
in  this  rulemaking  should  increase  the 
value  of  certain  failing  peanut  lots,  and 
thus,  increase  returns  for  both  producers 
and  handlers. 
— Restrictions  are  removed  on 

acquisitions  of  certain  farmers  stock 
lots  failing  incoming  inspection 
because  of  excess  loose  shelled 


UMI 


Federal  Register  /  Vol.  62.  No.  6  /  Thursday.  January  9.  1997  /  Rules  and  Regulations  1259 


kernels  and  fall-through  peanuts.  This 
relaxation  enables  more  farmers  stock 
peanuts  to  be  processed  into  product 
that  meets  requirements  for  human 
consumption.  Producers  receive 
higher  prices  for  such  fanners  stock 
peanut  lots  and  handlers  are  able  to 
shell  and  recondition  those  lots  into 
shelled  peanuts  which  meet  human 
consumption  requirements. 
— Restrictions  on  remilling  and 
blanching  for  human  consumption 
use  are  removed  on  shelled  peanut 
lots  exceeding  certain  damage  and 
foreign  material  content  levels.  This 
change  enables  handlers  to 
recondition  more  lots  of  failing 
peanuts  for  disposition  to  human 
consumption  outlets. 
— This  rule  also  removes  requirements 
that  handlers  and  importers  maintain 
PLI,  and  report  and  keep  disposition 
records  on  "restricted"  and 
"unrestricted"  inedible  peanut  lots. 
This  should  reduce  some  inspection 
and  reporting  and  recordkeeping 
costs. 
— The  maximum  allowable  aflatoxin 
content  of  domestically-  produced 
and  imported  shelled  peanut  lots 
which  could  be  used  as  animal  feed, 
wildlife  seed,  and  rodent  bait  is  raised 
from  25  ppb  to  300  ppb.  Depending 
on  several  market  factors,  such 
inedible  peanut  use  can  bring  higher 
prices  thaji  crushing  the  peanuts.  This 
change  provides  more  opportunity  for 
handlers  and  importers  to  increase  the 
value,  and  thus,  the  returns,  of  the 
,    peanuts  they  handle  or  import. 
— Positive  lot  identification  (PLI) 
requirements  for  seed  peanuts  are 
removed.  This  will  save  handlers  and 
importers  inspection  costs  and  enable 
better  use  of  storage  space. 
— Shelled  peanut  lots  meeting 
Indemnifiable  Grade  or  Superior 
Grade  requirements  may  be  sent  to 
human  consumption  outlets  prior  to 
the  handler  or  importer  receiving 
aflatoxin  certification  of  the  lot.  This 
is  a  clarification  of  requirements  to 
make  the  domestic  requirements 
consistent  with  current  industry 
practice.  Handler  and  importer 
inspection  costs  should  not  be 
increased  because  of  this  provision. 
The  changes  to  handling  requirements 
in  this  final  rule  will  enable  more 
peanuts  to  be  prepared  for  human 
consumption,  save  some  inspection  and 
storage  costs,  enable  handlers  and 
importers  to  more  efficiently  manage 
their  peanut  inventories,  and  make 
better  use  of  inedible  peanut  lots,  thus, 
increasing  returns  to  both  producers, 
handlers  and  importers.  The  changes  are 
made  without  jeopardizing  safeguard 


provisions  in  the  current  domestic  and 
import  regulations  because  all  peanuts 
intended  for  human  consumption  still 
must  be  certified  for  such  use.  Finally, 
these  changes  are  intended  to  benefit 
peanut  handlers,  peanut  importers,  and 
consumers  by  ensuring  that  all  peanuts 
in  domestic  U.S.  human  consumption 
markets  are  wholesome. 

The  proposed  rule  requested 
comments  on  the  effect  of  the  rule  on 
small  businesses  and  no  comments  were 
received  stating  that  the  changes  would 
adversely  affect  small  entities  in  the 
peanut  industry. 

This  final  rule  does  not  increase  the 
reporting  and  recordkeeping  burden  on 
domestic  peanut  handlers  and  peanut 
importers  regulated  under  the  three 
programs,  and  should  result  in  an 
overall  reduction  in  reporting  and 
recordkeeping  burden.  To  verify  the 
reduced  burden,  another  OMB  reporting 
and  recordkeeping  burden  analysis  will 
be  conducted  after  the  regulations  and 
the  sharing  of  computerized  import  data 
between  Customs  Service  and  AMS 
have  been  implemented. 

Therefore,  the  AMS  determines  that 
this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  information  collection 
requirements  in  this  final  rule  have  b)een 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  Nos.  0581- 
0067  (for  signatory  handlers),  0581- 
0163  (for  non-signatory  handlers),  and 
0581-0176  (for  importers). 

Because  these  changes  could  not  be 
implemented  before  the  beginning  of  the 
1996  domestic  crop  year,  comments 
were  requested  on  whether  final 
implementation  of  the  changes  after  the 
begiiming  of  the  crop  year  would  have 
an  unequal  effect  on  one  or  more  of  the 
three  production  areas.  No  commenters 
claimed  implementation  after  the  start 
of  the  year  would  unequally  affect  the 
three  production  areas.  Seven  of  the 
commenters  stated  that  the  regulations 
should  be  in  place  as  soon  as  possible 
for  the  199&-97  domestic  marketing 
season.  Several  of  the  comments 
suggested  that  unnecessary  delays  in 
implementation  would  hurt  the 
industry. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  postpone  the  effective  date  of 
this  rule  until  30  days  after  pubhcation 
in  the  Federal  Register  because:  (1)  The 
changes  should  be  in  effect  as  soon  as 
possible  to  cover  as  much  of  the 


remaining  crop  year  as  possible;  (2)  the 
rule  relaxes  requirements  currently  in 
place  with  the  exception  of  one 
requirement  which  codifies  current 
industry  practice;  (3)  the  domestic 
industry  has  been  aware  of  the  issues 
and  proposed  changes  since  May  when 
the  Committee  recommended  the 
changes:  (4)  all  known  handlers  and 
other  affected  members  of  the  domestic 
industr\-,  as  well  as  all  known 
importers,  were  sent  copies  of  the 
proposed  rule  and  they  and  all  other 
interested  persons  were  given  a  20-day 
opportunity  to  file  comments  on  the 
recommended  changes:  and  (5J 
comments  addressing  the  effective  date 
were  unanimous  in  recommending 
immediate  implementation  and  several 
commented  that  further  delays  in 
implementation  would  be  harmful  to 
the  industrv'.  Thus,  the  Department  sets 
the  effective  date  of  this  final  rule  as 
three  days  after  publication  in  the 
Federal  Register  for  domestically 
produced  peanuts  and  five  days  after 
publication  in  the  Federal  Register  for 
imported  peanuts. 

List  of  Subjects 

7  CFH  Part  997 

Food  grades  and  standards.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  998 

Marketing  agreements.  Peanuts. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  999 

Dates,  Filberts.  Food  grades  and 
standards.  Imports.  Nuts,  Peanuts, 
Prunes,  Raisins.  Reporting  and 
recordkeeping  requirements.  Walnuts 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  parts  997.  998  and  999 
are  amended  as  follows: 

PART  997— PROVISIONS 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGREEMENT 

1  The  authority  citation  for  7  CFR 
part  997  continues  to  read  as  follows: 

Authority:  7  U  S  C  601-674 

2.  Under  the  center  heading  "Quality 
Regulations."  §§  997.20.  997.30.  997.40 
and  997.50  are  revised  to  read  as 
follows: 

Quality  Regulations 

§997.20    Incoming  regulation. 

(a)  No  handler  shall  receive  or  acquire 
peanuts  intended  for  hunnan 
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consumption,  either  from  a  producer  or 
other  person,  unless  such  peanuts  are 
inspected  pursuant  to  §997.50  and  are 
determined  to  be  Segregation  1  peanuts 
at  time  of  receipt  from  the  producer  or, 
if  received  from  another  person,  had  not 
been  mixed  with  peanuts  of  a  lower 
quality  than  Segregation  1  and  meet  the 
following  additional  requirements 
specified  in  this  section:  Provided.  That 
a  handler  may — 

(1)  Acquire  shelled  peanuts  from  the 
Commodity  Credit  Corporation  (CCC)  or 
cleaned  inshell  or  shelled  peanuts  from 
other  handlers,  a  handler  as  defined  in 

7  CFR  998.8,  or  from  buyers  who  have 
purchased  such  peanuts  from  handlers 
or  from  the  CCC,  if  the  lot  has  been 
certified  as  meeting  the  requirements  of 
§  997.30(a)  and  the  identity  is 
maintained;  and/or 

(2)  Perform  services  for  an  area 
association  pursuant  to  a  peanut 
receiving  and  warehouse  contract. 

(b)  Moisture  and  foreign  material.  (1) 
Moisture.  Except  as  provided  under 
paragraph  (d)  of  §  997.20,  no  handler 
shall  receive  or  acquire  peanuts 
containing  more  than  10.49  percent 
moisture:  Provided,  That  peanuts  of  a 
higher  moisture  content  may  be 
received  and  dried  to  not  more  than 
10.49  percent  moisture  prior  to  storing 
or  milling.  For  farmers  stock  peanuts, 
moisture  determinations  shall  be 
rounded  to  the  nearest  whole  number. 
Moisture  determinations  on  shelled 
peanuts  shall  be  carried  to  the 
hundredths  place. 

(2)  Foreign  material.  No  handler  shall 
receive  or  acquire  farmers  stock  peanuts 
containing  more  than  10.49  percent 
foreign  material,  except  that  peanuts 
having  a  higher  foreign  matenal  content 
may  be  received  or  acquired  if  they  are 
held  separately  until  milled,  or  moved 
over  a  sand-screen  before  storage,  or 
shipped  directly  to  a  plant  for  prompt 
shelhng.  The  term  sand-screen  means 
any  type  of  farmers  stock  cleaner  which, 
when  in  use,  removes  sand  and  dirt 

(c)  Damage.  For  the  purpose  of 
determining  damage,  other  than 
concealed  damage,  on  farmers  stock 
peanuts,  all  percentage  determinations 
shall  be  rounded  to  the  nearest  whole 
number. 


(d)  Seed  peanuts.  Peanuts  which  are 
not  Segregation  1  peanuts  and  therefore 
cannot  be  acquired  for  human 
consumption  may  be  acquired,  shelled 
and  delivered  for  seed  purposes. 
Peanuts  intended  for  seed  use,  produced 
under  the  auspices  of  a  State  agency 
which  regulates  or  controls  the 
production  of  seed  peanuts,  which  do 
not  meet  Segregation  1  requirements 
shall  be  stored  and  shelled  separate 
from  peanuts  intended  for  human 
consumption.  However,  Segregation  2 
seed  peanuts,  produced  under  the 
auspices  of  the  State  agency,  which 
contain  up  to  ,3.00  percent  damaged 
kernels  and  are  free  from  visible 
Aspergillus  flavus  may  be  stored  and 
shelled  with  Segregation  1  peanuts 
which  are  also  produced  under  the 
auspices  of  the  State  agency.  A  handler 
whose  operations  include  custom  seed 
shelling  may  receive,  custom  shell,  and 
deliver  for  seed  purposes  farmers  stock 
peanuts,  and  such  peanuts  shall  be 
exempt  from  the  requirements  of  this 
section  and,  therefore,  shall  not  be 
required  to  be  mspected  and  certified  as 
meeting  these  requirements,  and  the 
handler  shall  report  to  the  Division  the 
weight  of  each  lot  of  farmers  stock 
peanuts  received  on  such  basis  on  a 
form  provided  by  the  Department. 
However,  handlers  who  acquire  seed 
peanut  residuals  from  their  custom 
shelling  of  uninspected  (farmers  stock) 
seed  peanuts  or  from  another  person 
may  mill  such  residuals  with  other 
receipts  or  acquisitions  of  the  handler, 
and  such  peanuts  which  meet  the 
requirements  specified  in  §997. 30(a) 
m.ay  be  disposed  of  by  sale  to  human 
consumption  outlets. 

(e)  Oilstock.  Handlers  may  acquire  for 
disposition  to  domestic  crushing  or 
export  farmers  stock  peanuts  of  a  lower 
quality  than  Segregation  1  or  grades  or 
sizes  of  shelled  peanuts  or  cleaned 
inshell  peanuts  which  fail  to  meet  the 
requirements  for  human  consumption. 
Handlers  may  act  as  accumulators  and 
acquire,  for  other  handlers;  a  handler  as 
defined  in  7  CFR  998  8  or  from  other 
persons.  Segregation  2  or  3  farmers 
stock  peanuts.  Handlers  may  also 
acquire  shelled  peanuts  originating  from 


Segregation  2  or  3  fanners  stock  or  the 
entire  mill  production  of  peanuts  from 
Segregation  1  farmers  stock  or  lots  of 
shelled  peanuts  originating  from 
Segregation  1  peanuts  and  which  have 
been  positive  lot  identified  as  specified 
in  §997. 30(d),  which  failed  to  meet  the 
requirements  for  hiunan  consumption 
pursuant  to  §997. 30(a):  Provided,  That 
all  such  acquisitions  are  held  separate 
from  Segregation  1  peanuts  acquired  for 
milling  or  from  edible  grades  of  shelled 
or  milled  peanuts.  Handlers  may 
commingle  the  Segregation  2  and  3 
peanuts  or  keep  them  separate  and 
apart.  Handlers  who  acquire  farmers 
stock  peanuts  of  a  lower  quality  than 
Segregation  1  or  cleaned  inshell  peanuts 
which  fail  to  meet  the  requirements  for 
human  consumption  shall  report  such 
acquisitions  to  the  Division  as 
prescribed  on  a  form  prescribed  by  the 
Division.  Handlers  who  acquire  grades 
or  sizes  of  shelled  peanuts  which  fail  to 
meet  the  requirements  for  human 
consumption  for  disposition  to  domestic 
crushing  and  subsequent  export  to 
countries  shall  report  such  disposition 
on  a  form  provided  by  the  Division. 

(f)  Shelled  peanuts.  Handlers  may 
acquire  shelled  peanuts  (which 
originated  from  "Segregation  1 
peanuts")  from  other  handlers  or  a 
handler  as  defined  in  7  CFR  998.8,  for 
remilling  and  subsequent  disposition  to 
human  consumption  outlets.  Further 
disposition  of  such  peanuts  shall  be 
regulated  by  §997.40. 

(g)  No  producer  may  handle,  process, 
prepare  for  sale,  or  otherwise  alter 
peanuts  of  his  own  production  from  the 
condition  of  farmers  stock,  for 
disposition  in  human  consumption 
outlets  unless  such  peanuts  are  first 
inspected  and  certified  pursuant  to 
§997.50  and  meet  the  applicable 
requiremei-ts  of  this  section. 

§997.30    Outgoing  Regulation. 

(a)  Shelled  peanuts.  (l)(i)  No  handler 
shall  ship  or  otherwise  dispose  of 
shelled  peanuts  for  human  consumption 
unless  such  peanuts  are  positive  lot 
identified,  certified  "negative"  as  to 
aflatoxin  and  certified  as  meeting  the 
requirements  in  Table  1 : 
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Table  l.— Minimum  Grade  Requirements— Peanuts  for  Human  Consumption 

[Whole  Kernels  and  Splits] 

Maximum  limitations 
Excluding  lots  of  "splits" 


Unshelled 

Fall  through 

Unshelled 

peanuts, 
damaged 
kernels  and 
minor  de- 
fects 

Type  and  grade 
category 

peanuts  and 

damaged 

kernels 

(percent) 

Sound  split  and 
broken  kernels 

Sound  whole 
kernels 

Total 

Foreign  ma- 
tenals  (per- 
cent) 

Moisture 

(percent) 

(percent) 

Runner  

1.50 

2.50 

3.00%;  '%-  inch 
round  screen. 

3.00%;  '%4  X  3/4 
Inch;  slot  saeen. 

4.00%,  both 
screens. 

.20 

1 

9.00 

Virginia  (except  No. 

1.50 

2.50 

3.00%;  '7m  inch; 

3.00%;  '%4  X  1 

4.00%;  both 

.20 

9.00 

2). 

round  saeen. 

Inch;  slot  saeen. 

screens 

Spanish  and  Valen- 

1.50 

2.50 

3.00%;  '%*  inch; 

3.00%;  'V64  X  ^4 

4.00%;  both 

.20 

9.00 

cia. 

round  screen. 

inch;  slot  saeen. 

screens 

No.  2  Virginia 

1.50 

3.00 

6.00%;  '764  inch; 
round  screen. 

6.00%;  'V64  X  1 
Inch;  slot  saeen. 

e.OO^o;  tx)th 
screens. 

J» 

9.00 

Lots  of 

splits" 

Runner  (not  more 

1.50 

2.50 

3.00%;  17/64  inch; 

3.00%;  14/64  X  3/4 

4.00<yc;  both 

.20 

9.00 

than  4%  sourxJ 

round  screen. 

Inch;  slot  saeen. 

screens 

wtiole  kernels). 

Virginia  (not  less 

1.50 

2.50 

3.00%;  '764  inch; 

3.00%;  "'/64  X  1 

4.00'^o:  both 

20 

9.00 

ttian  90%  splits). 

round  screen. 

inch;  slot  saeen. 

screens 

Spanish  and  Valen- 

1.50 

2.50 

3.00%;  '%4  inch; 

3.00%;    764  X  3/4 

4.00«yc;  both 

.20 

9.00 

cia  (not  more 

round  screen. 

inch;  slot  saeen. 

screens. 

than  4%  sound 

whole  kernels).. 

.  —                 1 

, — . , 

(ii)  Prior  to  disposition  to  human  consumption  outlets,  peanuts  which  have  been  certified  as  meetmg  the  requirements 
for  Indemnifiable  Grades  must  also  be  certified  "negative"  as  to  aflatoxin.  Maximum  limitations  for  Indemmfiable  Grades 
are  as  follows: 

TABLE  2.— Superior  Quality  Requirements— Peanuts  for  Human  Consumption 

[Whole  Kernels  and  Sptlts] 
Maximum  limitations 


Unshelled 

T 

Fall  through 

Unshelled 

peanutes, 

damaged 

kernels  and 

minor  de- 

Type and  grade 
category 

peanuts  and 

damaged 

kernels 

Sound  split  and 
broken  kernels 

1 
1 

Sound  whole  ker- 

Total 

Foreign  ma- 
tenals  (per- 
cent) 

Moisture 

(percent! 

(percent) 

fects  (per- 
cent) 

(percent) 

nels  (percent) 

Runner  U.S.  No.  1 

1.25 

2.00 

3.00%;  '764  inch. 

'  3.00%;  '6'^x74 

4.00%:  both 

.10 

9,00 

and  better. 

round  saeen. 

1      inch,  slot  saeen 

screens 

Virginia  U.S.  No.i 

125 

2.00 

3.00%;  '764  inch, 

3.u0%;  '%4xi  inch, 

4.00^0,  both 

.10 

9X 

and  better 

round  saeen. 

slot  saeen. 

screens 

Spanish  and  Valen- 

125 

2.00 

3.00%;  '6/64  inch. 

2.00%;  '5/te^x3/4 

4.00%;  both 

.10 

9.00 

cia  U.S.  No.i  and 

round  saeen. 

inch,  slot  saeen. 

screens. 

better.. 

Runner  U.S.  Splits 

125 

2.00 

2.00%;  '764  inch, 

3.00%;  "'/64X3/4 

4  DQO/c:  both 

20 

9,00 

(not  more  than 

round  saeen. 

inch,  slot  saeen. 

screens 

4%  sound,  whole 

kernels). 

Virginia  U.S.  Splits 

125 

2.00 

3.00%:  '764  inch, 

3.00%;  '764>i  inch, 

4.00<Vo,  both 

20 

9.00 

(not  less  than 

round  saeen. 

slot  saeen. 

screens 

90%  splits  and 

not  more  than 

3.00%  sound 

whole  kernels 

- 

and  portions 

- 

passing  through 

^/b4  inch  round      | 

saeen).                i 
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TABLE  2.— Superior  Quality  Requirements— Peanuts  for  Human  Consumption — Continued 

[Whole  Kernels  and  Splits) 
Maximum  limitations 


1 —    ■ 

Uns  helled 

Fall  through 

Foreign  ma- 
terials (per- 
cent) 

Type  and  grade 
category 

peanuts  and       damaged 
damaged       kernels  and 
kemels           mirror  de- 
(percent)         fects  (per- 
cent) 

Sound  split  and 

txoken  kernels 

(percent) 

Sound  whole  ker- 
nels (percent) 

Total 

Moisture 
(percent) 

Spanish  and  Valen- 
aa  U.S.  Splits 
(not  more  than 
4%  sound,  whole 
kernels). 

Runner  with  splits 
(not  more  than 
15%  sound  splits). 

Virginia  with  splits 
(not  more  than 
15%  sound  splits). 

Spanish  and  Valen- 
cia with  splits 
(not  more  than 
15%  sound  splits). 

125 

125 
1.25 
125 

2.00 

2.00 
2.00 
2.00 

2.00%;  '6/64  inch, 
round  screen. 

3.00%;  ''/fe4inch. 
round  screen. 

3.00%;  '%4  inch, 
round  screen. 

3.00%.  '%4  inch, 
round  screen. 

3  00%,    '3/64x3/4 

inch,  slot  screen. 

3.00%;  '6/64x3/4 
inch,  slot  screen. 

3.00%;  'V64X1  inch, 
slot  screen. 

2  00%;  'Vb4x3a 
inch,  slot  screen. 

4.00%;  both 
screens. 

4.00%;  both 
screens. 

4.00%;  both 
screens. 

4.00%;  both 
screens. 

20 

.10 
.10 

.10 

9.00 

9.00 
9.00 
9.00 

(2)  The  term  "fall  through",  as  used 
herein,  shall  mean  sound  split  and 
broken  kemels  and  whole  kernels  which 
pass  through  specified  screens.  Pnor  to 
shipment,  appropriate  samples  for 
pretesting  shall  be  drawn  in  accordance 
with  paragraph  (c)  of  this  section  from 
each  lot  of  Supenor  Quality  peanuts 
For  the  current  crop  year,  "negative" 
aflatoxin  content  means  15  parts  per 
billion  (ppb)  or  less  for  peanuts  which 
have  been  certified  as  meeting  edible 
quality  grade  requirements. 

(b)  Cleaned  inshell  peanuts.  No 
handler  shall  ship,  sell,  or  otherwise 
dispose  of  cleaned  inshell  peanuts  for 
human  consumption: 

(1)  With  more  than  1.00  percent 
kemels  with  mold  present  unless  a 
sample  of  such  peanuts,  drawn  by  an 
inspector  of  the  Federal  or  Federal-State 
Inspection  Service,  was  analyzed 
chemically  by  a  U.S.  Department  of 
.Agriculture  laboratory  (hereinafter 
referred  to  as  "USD.A  laboratory")  or  a 
laboratory  Usted  in  paragraph  (c)  of  this 
section  and  found  to  be  wholesome 
relative  to  aflato.xin; 

(2)  With  more  than  2.00  percent 
peanuts  with  damaged  kernels: 

(3)  With  more  than  10  00  percent 
moisture;  or 

(4)  With  more  than  0.50  percent 
foreign  material. 

(c)  Sampling  and  testing  shelled 
peanuts.  (1)  Each  handler  shall  cause 
appropriate  samples  of  each  lot  of  edible 
quality  shelled  peanuts  to  be  drawn  by 
an  inspector  of  the  Federal  or  Federal- 
State  Inspection  Service.  The  gross 
amount  of  peanuts  drawn  shall  be  large 
enough  to  provide  for  a  grade  analysis. 


for  a  grading  check-sample,  and  for 
three  48-pound  samples  for  afiatoxin 
assay.  The  three  48-pound  samples  shall 
be  designated  by  the  Federal  or  Federal- 
State  Inspection  Service  as  "Sample 
#1N".  "Sample  #2N".  and  "Sample 
#3N"  and  each  sample  shall  be  placed 
in  a  suitable  container  and  "positive  lot 
identified"  by  means  acceptable  to  the 
Inspection  Service.  Sample  #1N  may  be 
prepared  for  immediate  testing  or 
Sample  #1N,  Sample  #2N,  and  Sample 
#3N  may  be  returned  to  the  handler  for 
testing  at  a  later  date. 

(2)  The  handler  shall  cause  Sample  #1 
to  be  ground  by  the  Federal  or  Federal- 
State  Inspection  Service,  a  USD.A 
laboratory  or  a  laboratory  listed  herein, 
in  a  "subsampling  mill"  approved  by 
the  Division.  The  resultant  ground 
subsample  from  Sample  #1N  shall  be  of 
a  size  specified  by  the  Division  and 
shall  be  designated  as  "Subsample  1  — 
ABN "  and  at  the  handler's  or  buyer's 
option,  a  second  subsample  may  also  be 
extracted  from  Sample  #1N.  It  shall  be 
designated  as  "Subsample  1 — CDN". 
Subsample  1 — CDN  may  be  sent  as 
requested  by  the  handler  or  buyer,  for 
aflatoxin  assay,  to  a  USD  A  laboratory  or 
other  laboratory  that  can  provide 
analyses  results  on  such  samples  in  36 
hours.  The  cost  of  sampling  and  testing 
Subsample  1 — CDN  shall  be  for  the 
account  of  the  requester.  Subsample  1 — 
ABN  shall  be  analyzed  only  in  a  USDA 
laboratory  or  a  laboratory  listed  herein. 
Both  Subsamples  1— ABN  and  1— CDN 
shall  be  accompanied  by  a  not'ce  of 
sampling  signed  by  the  inspector 
containing,  at  least,  identifying 
information  as  to  the  handler  (shipper). 


the  buyer  (receiver),  if  known,  and  the 
positive  lot  identification  of  the  shelled 
peanuts.  A  copy  of  such  notice  covering 
each  lot  shall  be  sent  to  the  Division. 

(3)  The  samples  designated  as  Sample 
#2N  and  Sample  #3N  shall  be  held  as 
aflatoxin  check-samples  by  the 
Inspection  Service  or  the  handler  and 
shall  not  be  included  in  the  shipment  to 
the  buyer  until  the  analyses  results  from 
Sample  #1N  are  knowm. 

(4)  Upon  call  from  the  laboratory, 
handler  shall  cause  Sample  #2N  to  be 
ground  by  the  Inspection  Service  in  a 
"subsampling  mill."  The  resultant 
ground  subsample  from  Sample  #2N 
shall  be  of  a  size  specified  by  the 
Division  and  it  shall  be  designated  as 
"Subsample  #2 — ABN."  Upon  call  from 
the  laboratory,  the  handler  shall  cause 
Sample  #3N  to  be  ground  by  the 
Inspection  Service  in  a  "subsampling 
mill."  The  resultant  ground  subsample 
from  Sample  #3N  shall  be  of  a  size 
specified  by  the  Division  and  shall  be 
designated  as  "Subsample  #3 — ABN". 
"Subsamples  2— ABN  and  3— ABN" 
shall  be  analyzed  only  in  a  USDA 
laboratory  or  a  laboratory  listed  herein 
and  each  shall  be  accompanied  by  a 
notice  of  sampling.  A  copy  of  each  such 
notice  shall  be  sent  to  the  Division.  The 
results  of  each  assay  shall  be  reported 
by  the  laboratory  to  the  handler  and  to 
the  Division.  All  costs  involved  in  the 
sampling  and  testing  of  peanuts 
required  by  this  regulation  shall  be  for 
the  account  of  the  applicant. 

(5)  Information  on  making 
arrangements  for  the  required 
inspection  and  certification  can  be 
obtained  by  contacting  the  Fresh 


UMI 
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Products  Branch,  Fruit  and  Vegetable 

Division,  Agricultiu^l  Marketing 

Service,  USDA,  P.O.  Box  96456,  room 

2049-S,  Washington,  DC,  20090-6456, 

telephone  (202)  690-0604  or  facsimile 

(202)720-0393. 
(i)  Laboratories  at  the  following 

locations  are  approved  to  perform  the 

chemical  analyses  required  pursuant  to 

this  part.  The  sampling  plan  and 

procedures  may  be  obtained  from  the 

Science  and  Technology  Division. 

Science  and  Technology  Division,  AMS, 
USDA,  P.O.  Box  279,  301  West  Pear! 
St.,  Aulander,  NC  27805,  Tel:  (919) 
345-1661  Ext.  156,  Fax:  (919)  345- 
1991 

Science  and  Technology  Division,  AMS, 
USDA,  1211  Schley  Ave.,  Albany,  GA 
31707,  Tel:  (912)  430-8490/8491,  Fax: 
(912)  430-8534 

Science  and  Technology  Division,  AMS, 
USDA,  P.O.  Box  488.  Ashbum,  GA 
31714,  Tel:  (912)  567-3703 

Science  and  Technology  Division,  AMS, 
USDA,  610  North  Main  St.,  Blakely, 
GA  31723,  Tel:  (912)  723-4570,  Fax: 
(912)  723-3294 

Science  and  Technology  Division,  AMS, 
USDA,  1557  Reeves  St..  Dothan,  AL 
36303,  Tel:  (334)  794-5070,  Fax:  (334) 
■  671-7984 

Science  and  Technology  Division.  AMS, 
USDA,  107  South  Fourth  St.,  Madill, 
OK  73446,  Tel:  (405)  795-5615.  Fax: 
(405)  795-3645 

Science  and  Technology  Division.  AMS, 
USDA,  P.O.  Box  272,  715  N.  Main 
Street.  Dawson,  GA  31742,  Tel:  (912) 
995-7257.  Fax:  (912)  995-3268 

Science  and  Technology  Division,  AMS, 
USDA.  P.O.  Box  1130.  308  Culloden 
St.,  Suffolk,  VA  23434,  Tel:  (804)  925- 
2286,  Fax:  (804)  925-2285 

ABC  Research,  3437  SW  24th  Avenue, 
Gainesville.  FL  32607-4502,  Tel: 
(904)  372-0436,  Fax:  (904)  378-6483 

J.  Leek  Associates,  Inc.,  PO.  Box  50395. 
1200  Wyandotte  (31705),  Albany,  GA 
31703-0395,  Tel:  (912)  889-8293, 
Fax:  (912)  888-1166 

J.  Leek  Associates,  hic,  P.O.  Box  366, 
675  East  Pine,  Colquitt,  GA  31737, 
Tel:  (912)  758-3722,  Fax:  (912)  758- 
2538 

J.  Leek  Associates,  hic,  P.O.  Box  6,  502 
West  Navarro  St.,  DeLeon,  TX  76444, 
Tel:  (817)  893-3653,  Fax-  (817)  893- 
3640 

Pert  Laboratories,  P.O.  Box  267,  Peanut 
Drive,  Edenton,  NC  27932,  Tel:  (919) 
482-4456,  Fax:  (919)  482-5370 

Pert  Laboratory  South,  P.O.  Box  149, 
Hwy  82  East,  Seabrook  Drive, 
Sylvester,  GA  31791.  Tel:  (912)  776- 
7676,  Fax:  (912)  776-1137 
Professional  Service  Industries,  Inc.,  3 
Burwood  Lane,  San  Antonio,  TX 


78216.  Tel:  (210)  349-5242,  Fax:  (210) 
342-9401 
Southern  Cotton  Oil  Company,  600  E. 
Nelson  Street.  P.O.  Box  180.  Quanah. 
TX  79252,  Tel:  (817)  663-5323.  Fax: 
(817)663-5091 
Quanta  Lab.  9330  Corporate  Drive,  Suite 
703,  Sehna.  TX  78154-1257,  Tel: 
(210)  651-5799,  Fax:  (210)  651-9271. 
(ii)  Handlers  should  contact  the 
nearest  laboratory  from  the  list  in 
paragraph  (c)(5)(i)  of  this  section  to 
arrange  to  have  samples  chemically 
analyzed  for  aflatoxin  content,  or  for 
further  information  concerning  the 
chemical  analyses  required  pursuant  to 
this  part  handlers  may  contact:  The 
Science  and  Technology  Division, 
Agricultural  Marketing  Service,  USDA, 
P.O.  Box  96456,  room  3507-S, 
Washington.  D.C..  20090-6456. 
telephone  (202)  720-5231,  facsimile 
(202)  720-6496. 

(d)  Identification.  Each  lot  of  shelled 
or  cleaned  inshell  peanuts,  in  lot  sizes 
not  exceeding  200.000  pounds,  shall  be 
identified  by  positive  lot  identification 
procedures  prior  to  being  shipped  or 
otherwise  disposed  of.  For  the  purpose 
of  this  regulation,  "positive  lot 
identification"  of  a  lot  of  sheUed  or 
inshell  peanuts  is  a  means  of  relating 
the  inspection  certificate  to  the  lot 
which  has  been  inspected  so  that  there 
can  be  no  doubt  that  the  peanuts  are  the 
same  ones  described  on  the  inspection 
certificate.  The  crop  year  that  is  shown 
on  the  positive  lot  identification  tags,  or 
other  means  of  posidve  lot 
identification  shall  accurately  describe 
the  crop  year  in  which  the  peanuts  in 
the  lot  were  produced.  Such  procedure 
on  bagged  peanuts  shall  consist  of 
attaching  a  lot  numbered  tag  bearing  the 
official  stamp  of  the  Federal  or  Federal- 
State  Inspection  Service  to  each  filled 
bag  in  the  lot.  The  tag  shall  be  sewed 
(machine  sewed  if  shelled  peanuts)  into 
the  closure  of  the  bag  except  that  in 
plastic  bags  the  tag  shall  be  inserted 
prior  to  sealing  so  that  the  official  stamp 
is  visible.  Any  peanuts  moved  in  bulk 
or  bulk  bins  shall  have  their  lot  identity 
maintained  by  sealing  the  conveyance 
and  if  in  other  containers  by  other 
means  acceptable  to  the  Federd  or 
Federal-State  Inspection  Service.  All 
lots  of  shelled  or  cleaned  inshell 
peanuts  shall  be  handled,  stored,  and 
shipped  under  positive  lot  identification 
procedures,  except  those  lots  which 
have  been  reconstituted  and/or 
commingled  at  the  request  of  the 
receiver.  All  such  reconstituted  and/or 
commingled  lots  will  no  longer  be 
considered  positive  lot  identified  and, 
therefore,  no  longer  be  eligible  for 
appeal  inspection.  Handler  shall  keep 


and  maintain  records  of  the  quantities 
involved  in  each  reconstituting  and/ or 
commingling  procedure,  whether  in 
single  or  multiple  lots,  and  such  records 
shall  be  available  to  the  Division  on 
reouest. 

(e)  Reinspection.  Whenever  the 
Division  has  reason  to  believe  that 
peanuts  may  have  been  damaged  or 
deteriorated  while  in  storage,  the 
Division  may  reject  the  then  effective 
inspection  certificate  and  may  require 
the  owner  of  the  peanuts  to  have  a 
reinspection  to  establish  whether  or  not 
such  peanuts  may  be  disposed  of  for 
human  consumption. 

§  997.40    Reconditioning  and  disposition  of 
psanuts  falling  quanty  requlremsnts. 

(a)  Lots  of  peanuts  which  have  not 
been  certified  as  meeting  the 
requirements  for  disposition  to  human 
consumption  outlets,  may  be  disposed 
of  for  non-human  consumption  uses 
which  are  not  regulated  or  limited  by 
the  provisions  specified  in  this  section: 
Provided,  That  each  such  lot  is  positive 
lot  identified,  using  red  tags,  and 
certified  as  to  aflatoxin  content  (actual 
numerical  count).  However,  on  the 
shipping  papers  covering  the 
disposition  of  each  such  lot  of  inedible 
quaUty  peanuts,  the  handler  shall  cause 
the  following  statement  to  be  shown : 
"The  peanuts  covered  by  this  bill  of 
lading  (or  invoice,  etc.)  are  not  to  be 
used  for  human  consumption." 

(b)  Except  for  inedible  quahty  peanuts 
disposed  of  under  the  provisions  of 
paragraph  (0(2)  of  this  section  and 
peanuts  derived  from  the  milling  for 
seed  of  Segregation  2  and  3  farmers 
stock  peanuts,  peanuts  which  have  not 
been  certified  as  meeting  the  standards 
set  forth  in  paragraphs  (a)  or  (b)  of 

§  997.30  shall  be  disposed  of  as 
prescribed  hereinafter  in  this  section. 

(c)  Sheller  Oil  Stock  Residuals— For 
Crushing  or  Export.  Peanuts,  or  portions 
of  peanuts  which  are  separated  from 
edible  quality  peanuts  by  screening  or 
sorting  or  other  means  during  the 
milling  process,  may  be  segregated  into 
categories  or  they  may  be  commingled 
as  sheller  oil  stock  residuals.  Such 
sheller  oil  stock  residuals  shall  be 
identified  pursuant  to  paragraph  (d)  of 
this  section,  but  using  a  red  tag,  and 
such  peanuts  may  be  disposed  of 
domestically  or  to  the  export  market,  in 
bulk  or  bags  or  other  suitable  containers. 
The  movement  of  such  peanuts  shall  be 
reported  to  the  Division  by  the  shipping 
handler  and  the  crusher,  as  requested  by 
the  Ehvision. 

(1)  If  the  peanuts  have  not  been  tested 
and  certified  as  to  aflatoxin  content,  as 
prescribed  in  paragraph  (c)  of  this 
section,  the  handler  shall  cause  the 
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following  statement  to  be  shown  on  the 
shipping  papers:  "The  peanuts  covered 
by  this  bill  of  lading  (or  invoice,  etc.)  are 
limited  to  crushing  only  and  may 
contain  aflatoxin." 

(2)  If  the  peanuts  are  certified  as  301 
ppb  or  more  aflatoxin  content, 
disposition  shall  be  limited  to  crushing 
or  export.  • 

(d)  Blanching  peanuts  failing  quality 
requirements.  Handlers  may  blanch  or 
cause  to  have  blanched  positive  lot 
identified  shelled  peanuts,  which 
originated  from  Segregation  1  peanuts, 
that  fail  to  meet  the  requirements  of 
paragraph  (a)  of  this  section  because  of 
excessive  damage,  minor  defects, 
moisture,  or  foreign  material  or  are 
positive  as  to  aflatoxin.  Lots  of  peanuts 
which  are  moved  under  these 
provisions  must  be  accompanied  by  a 
valid  grade  inspection  certificate  and 
the  title  shall  be  retamed  by  the  handler 
until  the  peanuts  are  blanched  and 
certified  by  an  inspector  of  the  Federal 
or  Federal-State  Inspection  Service  as 
meeting  the  requirements  for  disposal 
into  human  consumption  outlets.  To  be 
eligible  for  disposal  into  human 
consumption  outlets,  such  peanuts  after 
blanching,  must  meet  specifications  for 
unshelled  peanuts,  damaged  kernels, 
minor  defects,  moisture,  and  foreign 
material  as  listed  in  paragraph  (a)  of  this 
section  and  be  accompanied  by  a 
negative  aflatoxin  certificate.  The 
residual  peanuts,  excluding  skins  and 
hearts,  resulting  from  blanching  under 
these  provisions,  shall  l^e  bagged  and 
red  tagged  and  disposition  shall  be  that 
such  peanuts  are  returned  to  the  handler 
for  further  disposition;  or.  in  the 
alternative,  such  residuals  shall  be 
positive  lot  identified  by  the  Federal  or 
Federal-State  Inspection  Service,  and 
shall  be  disposed  of.  by  the  blancher  to 
crushers  who  agree  to  comply  with  the 
terms  of  paragraph  (c)  of  this  section. 

(e)  Remilling  peanuts  failing  quality 
requirements.  Handlers  may  remiller  or 
cause  to  have  remilled  shelled  peanuts, 
which  originated  from  Segregation  1 
peanuts,  that  fail  to  meet  the 
requirements  for  disposition  to  human 
consumption  outlets  heretofore 
specified  in  paragraph  (a)  of  this 
section:  Provided.  That  such  lots  of 
peanuts  contain  not  in  excess  of  10 
percent  fall  through.  Lots  of  peanuts 
moved  under  these  provisions  must  be 
accompanied  by  a  valid  grade 
inspection  certificate  and  must  be 
positive  lot  identified  and  the  title  of 
such  peanuts  shall  be  retained  by  the 
handler  until  the  peanuts  have  been 
remilled  and  certified  by  the  F'ederal  or 
Federal-State  Inspection-Service  as 
meeting  the  requirements  for 
disposition  to  human  consumption 


outlets  specified  in  paragraph  (a)  of  this 
section,  and  be  accompanied  by  a 
negative  aflatoxin  certificate.  Remilling 
under  these  provisions  may  include 
composite  remilling  of  more  than  one 
such  lot  of  peanuts  owned  by  the  same 
handler.  However,  such  peanuts  owmed 
by  one  handler  shall  be  held  and 
remilled  separate  and  apart  from  all 
other  peanuts.  The  residual  peanuts 
resulting  from  remilling  under  these 
provisions,  shall  be  bagged  and  red 
tagged  and  disposition  shall  be  that 
such  peanuts  are  returned  to  the  handler 
for  further  disposition;  or,  in  the 
alternative,  such  residuals  shall  be 
positive  lot  identified  by  the  Federal  or 
Federal-State  Inspection  Service,  and 
shall  be  disposed  of,  by  the  remiller,  to 
crushers  who  agree  to  comply  with  the 
terms  of  paragraph  (cj  of  this  section. 
§997.50  Inspection,  chemical  analysis, 
certification  and  identification. 

Each  handler  shall,  at  the  handler's 
own  expense,  prior  to  or  upon  receiving 
and  before  shipping  or  disposing  of 
peanuts,  cause  an  inspection  to  be  made 
of  any  such  peanuts  not  covered  by  a 
valid  inspection  certificate,  to  determine 
whether  such  peanuts  meet  the 
applicable  grade  requirements  effective 
pursuant  to  this  part,  and  shall  comply 
with  such  identification  requirements 
prescribed  by  this  part  or  which  the 
Secretary  may  prescribe.  Each  handler 
shall  also  cause  appropriate  samples  to 
be  drawn  and  chemically  analyzed  by  a 
USDA  laboratory,  or  laboratory  listed  in 
§  997.30.  for  wholesomeness  as 
provided  in  §  997.30  of  this  part.  Such 
handler  shall  obtain  grade  and  aflatoxin 
certificates  stating  that  such  peanuts 
meet  the  aforementioned  applicable 
requirements  and  all  such  certificates 
shall  be  available  for  examination  or  use 
by  ihe  Division.  Acceptable  certificates 
shall  be  those  issued  by  Federal  or 
Federal-State  inspectors  authorized  or 
hcensed  by  the  Secretary  and  USDA 
laboratories  or  those  listed  m  §  997.30  of 
this  part.  Each  handler  shall  furnish,  or 
cause  the  inspection  service  or  the 
laboratory  to  furnish,  to  the  Division,  a 
copy  of  ttie  inspection  certificate  and  a 
copy  of  the  results  of  the  chemical 
analyses  issued  to  the  handler  on  each 
lot  of  shelled  peanuts  or  cleaned  inshell 
peanuts. 

3.  Under  the  center  heading 
"Assessments."  section  997.51  is 
revised  to  read  as  follows: 

Assessments 

§997.51     Assessments. 

ta)  Each  first  handler  shall  pay  to  the 
Secretary,  with  respect  to  Segregation  1 
peanuts  received  or  acquired  bv  the 
handler,  including  the  handler's  own 


production,  an  administrative 
assessment  as  approved  by  the 
Secretary.  The  rate  of  assessment  shall 
be  the  same  as  the  administrative 
assessment  approved  by  the  Secretary 
and  apphed  to  signatory  handlers  under 
the  Peanut  Marketing  Agreement  No. 
146.  Such  administrative  assessment 
shall  be  applied  during  the  crop  year 
beginning  July  1  and  ending  June  30  of 
the  following  year.  Each  handler's  pro 
rata  share  shall  be  the  rate  of  assessment 
fixed  by  the  Secretary  per  net  ton  of 
farmers  stock  peanuts  received  or 
acquired,  other  than  those  peanuts 
described  in  §  997.20(a)  (1)  and  (2). 
During  the  crop  year,  the  Secretary  may 
increase  the  rate  of  assessment  if  such 
an  increase  is  established  under  the 
Agreement. 

(b)  Segregation  2  and  Segregation  3 
farmers  stock  peanuts  disposed  to 
crushing  or  exported  are  exempt  from 
assessments  under  this  section. 

4.  Under  the  center  heading  "Reports, 
Books  and  Records,"  §§  997.52,  997.53 
and  997.54  are  revised  to  read  as 
follows: 

Reports,  Books  and  Records 

§  997.52    Reports  of  acquisitions  and 
shipments. 

Each  handler  shall  report  acquisitions 
of  Segregation  1  farmers  stock  peanuts 
on  a  form  provided  by  the  Division  and 
file  such  other  reports  of  acquisitions 
and  shipments  of  peanuts,  as  prescribed 
in  this  part.  Upon  the  request  of  the 
Division,  each  handler  shall  fumisti 
such  other  reports  and  information  as 
necessary  to  enable  the  Division  lo  carry 
out  the  provisions  of  this  part.  All 
reports  and  records  furnished  or 
submitted  by  handlers  to  the  Division 
which  include  data  or  information 
constituting  a  trade  secret  or  disclosing 
the  trade  position,  financial  condition, 
or  business  operations  of  the  particular 
handler  shall  not  be  disclosed  unless 
such  disclosure  is  determined  necessary 
by  the  Secretary  to  enforce  the 
provisions  of  this  part. 

§997.53    Verification  of  reports. 

For  the  purpose  of  checking  and 
verifying  reports  filed  by  handlers  or  the 
operation  of  handlers  under  the 
provisions  of  this  part,  the  Secretary, 
through  its  duly  authorized  agents,  shall 
have  access  to  any  premises  where 
peanuts  may  be  held  by  any  handler  and 
at  any  time  during  reasonable  business 
hours  and  shall  be  permitted  to  inspect 
any  peanuts  so  held  by  such  handler 
and  any  and  all  records  of  such  handler 
with  respect  to  the  acquisition, 
movement,  holding,  processing  or 
disposition  of  all  peanuts  which  may  be 
held  or  which  may  have  been  disposed 
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of  by  the  handler.  Each  handler  shall 
maintain  such  records  of  peanuts 
received,  held,  and  disposed  of  by  the 
handler,  that  will  substantiate  any 
required  reports  and  will  show 
performance  under  this  part.  Such 
records  shall  be  retained  for  at  least  two 
years  beyond  the  crop  year  of  their 
apphcabihty. 

§997.54    Agents. 

The  Secretary  may,  by  a  designation 
in  writing,  name  any  person,  including 
any  officer  or  employee  of  the  United 
States  Government,  or  name  any  service, 
division  or  branch  in  the  United  States 
Department  of  Agriculture,  to  act  as  his 
agent  or  representative  in  connection 
with  any  of  the  provisions  of  this  part. 

PART  998— MARKETING  AGREEMENT 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

1 .  The  authority  citation  for  7  CFR 
part  998  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Under  the  center  heading 
"Implementing  Regulations,"  §§  998.100 
and  998.200  are  revised  to  read  as 
follows: 

Implementing  Regulations 

§998.100    Incoming  quality  regulation  for 
1996  and  subsequent  crop  peanuts. 

The  following  modify  §998.5  of  the 
peanut  marketing  agreement  and  modify 
or  are  in  addition  to  the  restrictions  of 
section  31  on  handler  receipts  or 
acquisitions  of  peanuts: 

(a)  Modification  of  §998.5, 
paragraphs  (b),  (c),  and  (d).  Paragraphs 
(b).  (c),  and  (d)  of  §  998.5  of  the  peanut 
marketing  agreement  are  modified  for 
the  pvuposes  of  this  section  as  to 
farmers  stock  peanuts  to  read 
respectively  as  follows: 

(b)  Segregation  I.  Segregation  I  peanuts 
means  fanners  stock  peanuts  with  not  more 
than  2  percent  damaged  kernels  nor  more 
than  1.00  percent  concealed  damage  caused 
by  rancidity,  mold,  or  decay  and  which  are 
free  from  visible  Aspergillus  flavus. 

(c)  Segregation  2.  Segregation  2  peanuts 
means  farmers  stock  peanuts  wi.^   .-n ore  than 
2  percent  damaged  kernels  or  more  than  1.00 
percent  concealed  dmage  caused  by 
rancidity,  mold,  or  decay  and  which  are  free 
from  visible  Aspergillus  flavus. 

(d)  Segregation  3.  Segregation  3  peanuts 
means  farmers  stock  peanuts  with  visible 
Asjjergillus  flavus. 

(b)  Moisture  and  foreign  material. — 
(1)  Moisture.  Except  as  provided 
under  paragraph  (d)  of  this  section,  no 
handler  shall  receive  or  acquire  peanuts 
containing  more  than  10.49  percent 
moisture:  Provided.  That  peanuts  of  a 


higher  moisture  content  may  be 
received  and  dried  to  not  more  than 
10.49  percent  moisture  prior  to  storing 
or  milling.  On  farmers  stock,  such 
moisture  determinations  shall  be 
rounded  to  the  nearest  whole  number; 
on  shelled  peanuts,  the  determinations 
shall  be  carried  to  the  hundredths  place 
and  shall  not  be  rounded  to  the  nearest 
whole  number. 

(2)  Foreign  material.  No  handler  shall 
receive  or  acquire  farmers  stock  peanuts 
containing  more  than  10.49  percent 
foreign  material,  except  that  peanuts 
having  a  higher  foreign  material  content 
may  be  received  or  acquired  if  they  are 
held  separately  until  milled,  or  moved 
over  a  sand-screen  before  storage,  or 
shipped  directly  to  a  plant  for  prompt 
shelUng.  The  term  "sand-screen"  means 
any  type  of  farmers  stock  cleaner  which, 
when  in  use,  removes  sand  and  dirt. 

(c)  Damage.  For  the  purpose  of 
determining  damage,  other  than 
concealed  damage,  on  farmers  stock 
peanuts,  all  percentage  determinations 
shall  be  rounded  to  the  nearest  whole 
nmnber. 

(d)  Seed  peanuts.  A  handler  may 
acquire  and  deliver  for  seed  purposes 
farmers  stock  peanuts  which  meet  the 
requirements  of  Segregation  1  peanuts. 
If  the  seed  peanuts  are  produced  under 
the  auspices  of  a  State  agency  which 
regulates  or  controls  the  production  of 
seed  peanuts,  they  may  contain  up  to  3 
percent  damaged  kernels  and  have 
visible  Aspergillus  flavus,  and,  in 
addition,  the  following  moisture 
content,  as  applicable: 

(1)  Seed  peanuts  produced  in  the 
Southeastern  and  Virginia-Carolina 
areas,  may  contain  up  to  10.49  percent 
moisture  except  Virginia  type  peanuts 
which  are  not  stacked  at  harvest  time 
may  contain  up  to  11.49  percent 
moistiu-e;  and 

(2)  Seed  peanuts  produced  in  the 
Southwestern  area  may  contain  up  to 
10.49  percent  moisture. 

Any  seed  peanuts  produced  under  the 
auspices  of  a  State  agency  which 
contain  up  to  3  percent  damaged  kernels 
and  are  free  from  visible  Aspergillus 
flavus,  may  be  stored  and  shelled  with 
Segregation  1  seed  peanuts  which  are 
also  produced  under  the  auspices  of  the 
State  agency.  Any  seed  peanuts  with 
visible  Aspergillus  flavus  shall  be  stored 
and  shelled  separate  from  other  peanuts, 
and  any  residuals  not  used  for  seed 
shall  not  be  used  or  disposed  of  for 
human  consumption  unless  it  is 
determined  to  be  wholesome  by 
chemical  assay  for  aflatoxin.  A  handler 
whose  operations  include  custom 
shelling  may  receive,  custom  shell,  and 
deliver  for  seed  purposes  farmers  stock 
peanuts,  and  such  peanuts  shall  be 


exempt  from  the  hicoming  Quality 
Regulation  requirements,  and,  therefore, 
shall  not  be  required  to  be  inspected 
and  certified  as  meeting  the  Incoming 
Quality  Regulation  requirements,  and 
the  handler  shall  report  to  the 
Committee,  as  requested,  the  weight  of 
each  lot  of  fanners  stock  peanuts 
received  on  such  basis  on  a  form 
furnished  by  the  Committee.  Handlers 
who  acquire  seed  peanut  residuals  from 
their  custom  shelUng  of  uninspected 
(farmers  stock)  seed  peanuts  or  from 
another  producer  or  sheller  may  mill 
such  residuals  with  other  receipts  or 
acquisitions  of  the  handler,  and  such 
residuals  which  meet  the  Outgoing 
Quahty  Regulation  requirements,  may 
be  disposed  of  by  sale  to  human 
consumption  outlets. 

(e)  Oilstock.  Handlers  may  acquire  for 
disposition  to  domestic  crushing  or 
export  fanners  stock  peanuts  of  a  lower 
quality  than  Segregation  1  or  grades  or 
sizes  of  shelled  peanuts  or  cleaned 
inshell  peanuts  which  fail  to  meet  the 
requirements  for  human  consumption. 
The  pro\'ision  of  §998.31  of  the 
marketing  agreement  restricting 
acquisitions  of  such  peanuts  to  handlers 
who  are  crushers  is  hereby  modified 
pursuant  to  §  998.34,  to  authorize  all 
handlers  to  act  as  accumulators  and 
acquire,  from  other  handlers  or  non- 
handlers,  Segregation  2  or  3  farmers 
stock  peanuts.  Hetndlers  may  also 
acquire  for  crushing  or  export  from 
other  handlers  peanuts  onginating  from 
Segregation  2  or  3  farmers  stock  or  the 
entire  mill  production  of  shelled 
peanuts  from  Segregation  1  farmers 
stock  or  lots  of  peanuts  onginating  from 
Segregation  1  peanuts  and  which  have 
been  positive  lot  identified  as  specified 
in  paragraph  (d)  of  §998.200.  Outgoing 
quality  regulation,  which  failed  to  meet 
the  requirements  for  human 
consumption  pursuant  to  paragraph  (a) 
of  §  998.200.  Outgoing  quality 
regulation:  Proxnded.  That  all  such 
acquisitions  are  held  separate  from 
Segregation  1  peanuts  acquired  for 
milling  or  from  edible  grades  of  shelled 
or  milled  peanuts.  Handlers  may 
commingle  the  Segregation  2  and  3 
peanuts  or  keep  them  separate  and 
apart.  Handlers  who  acquire  farmers 
stock  peanuts  of  a  lower  quality  than 
Segregation  1  or  grades  or  sizes  of 
shelled  peanuts  or  cleaned  inshell 
peanuts  which  fail  to  meet  the 
requirements  for  human  consumption 
shall  report  such  acquisitions  as 
prescribed  by  the  Committee  To  be 
ehgible  to  receive  or  acquire  Segregation 
2  or  3  farmers  stock  peanuts  and  shelled 
peanuts  originating  therefrom,  a  handler 
shall  pay  to  the  Area  Association  a  fee 
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for  the  purpose  of  covering  cost  of 
supervision  of  the  disposition  of  such 
peanuts. 

(f)  Segregation  2  and  3  control.  To 
assure  the  removal  from  edible  outlets 
of  any  lot  of  peanuts  determined  by 
Federal  or  Federal-State  Inspection 
Service  to  be  Segregation  2  or 
Segregation  3,  each  handler  shall  inform 
each  employee,  country  buyer, 
commission  buyer,  or  like  person 
through  whom  the  handler  receives 
peanuts  of  the  need  to  receive  and 
withhold  all  lots  of  Segregation  2  and 
Segregation  3  peanuts  from  milling  for 
edible  use.  If  any  lot  of  Segregation  2  or 
Segregation  3  farmers  stock  peanuts  is 
not  withheld  but  returned  to  the 
producer,  the  handler  shall  cause  the 
Inspection  Service  to  forward 
immediately  a  copy  of  the  inspection 
certificate  on  the  lot  to  the  designated 
office  of  the  handler  and  a  copy  to  the 
Committee  which  shall  be  used  only  for 
information  purposes. 

(g)  Farmers  stock  storage  and 
handling  facilities.  Handlers  shall  report 
to  the  Committee,  on  a  form  furnished 
by  the  Committee,  all  storage  facilities 
or  contract  storage  facilities  which  they 
will  use  to  store  acquisitions  of  current 
crop  Segregation  1  farmers  stock 


peanuts,  and  all  such  storage  facilities 
must  be  reported  prior  to  storing  of  any 
such  handler  acquisitions.  Handlers 
shall  also  report  to  the  Committee  the 
locations  at  which  they  will  receive  or 
acquire  current  crop  farmers  stock 
peanuts  All  such  storage  facilities  shall 
have  reasonable  and  safe  access  to  allow 
for  inspection  of  the  facility  and  its 
rontents  .Ml  such  storage  facilities  must 
be  of  sound  construction,  in  good  repair, 
and  built  and  equipped  so  as  to  provide 
suitable  storage  and  sufficient 
safeguards  to  prevent  moisture 
condensation  and  provide  adequate 
protection  for  farmers  stock  peanuts.  All 
breaks  or  openings  in  the  walls,  floors, 
or  roofs  of  the  facilities  shall  have  been 
repaired  so  as  to  keep  out  moisture. 
Elevator  pits  and  wells  must  be  kept  dry 
and  free  of  moisture  at  all  times.  Insect 
control  procedures  must  be  carried  out 
in  such  a  manner  as  to  prevent 
undesirable  moisture  in  the  storage 
facilities.  Any  conditions  in 
warehouses,  elevators,  pits, 
transportation  equipment,  including 
trucks  and  hopper  cars,  and  other 
farmers  stock  handling  equipment 
conducive  to  the  growth  or  spread  of 
Aspergillus  flavus  mold  shall  be 
corrected  to  the  satisfaction  of  the 


Committee.  The  Committee  may  make 
periodic  inspections  of  farmers  stock 
storage  and  handling  facilities  and 
farmers  stock  peanuts  stored  in  such 
facilities  to  determine  if  handlers  are 
adhering  to  these  requirements. 

(h)  Shelled  peanuts.  Handlers  may 
acquire  shelled  peanuts,  which 
originated  from  "Segregation  1 
peanuts."  from  other  handlers,  for 
remilling  and  subsequent  disposition  to 
human  consumption  outlets. 

(i)  Segregation  2  and  Segregation  3 
farmers  stock  peanuts  held  separate  and 
apart  or  commingled,  and  disposed  of  to 
domestic  or  export  crushing  are  exempt 
from  assessments  under  this  section. 

§  998.200    Outgoing  quality  regulation  for 
1996  and  subsequent  crop  peanuts. 

The  following  modify  or  in  addition 
to  the  peanut  marketing  agreement 
restrictions  of  §998.32  on  handler 
disposition  of  peanuts: 

(a)  Shelled  peanuts.  (1)  No  handler 
shall  ship  or  otherwise  dispose  of 
shelled  peanuts  for  human  consumption 
imless  such  peanuts  are  positive  lot 
identified,  certified  "negative"  as  to 
aflatoxin,  and  certified  as  meeting  the 
requirements  in  the  following  "Other 
Edible  Quality  *   *   '"grades: 


Table  i.— "Other  Edible  Quality"  (Non-Indemnifiable)  Grades— Whole  Kernels  and  Splits 

[Excluding  lots  of  "splits'l 


Unshelled 

Fall  through 

Foreign  ma- 
terials (per- 
cent) 

Type  and  grade 
category 

peanuts  and       damaged 
damaged       kernels  and 
kernels          minor  de- 
(percent)         fects  (per- 
cent) 

Sound  split  and 

broken  kernels 

Sound  whole  ker- 
nels 

Total 

Moisture 
(percent) 

Runner  

Virginia  (except  No. 

2). 
Spanish  and  Valerv 

da. 
No.  2  Virginia 

1.50 
1.50 
1.50 
1.50 

2.50 
2.50 
2.50 
3.00 

3.00%;  '%*  inch 
round  screen. 

3.00°'o:  "'64  inch, 
round  screen 

3.00°/o,  ''^/&4  inch: 
round  screen. 

6.00%:  ''/64  inch: 
round  screen. 

3.00%;  '«/64x% 

inch;  slot  screen. 
3.00«/o:  'V64x1  inch; 

slot  screen. 
3.00%;  'V64xV« 

irx:h;  slot  screen. 
6.00%;  ■%4x1  inch; 

slot  screen. 

4.00%;  both 

screens. 
4.00%;  both 

screens. 
4.00%;  both 

screens. 
6.00%;  both 

screens. 

.20 
.20 
.20 
.20 

9.00 
9.00 
9.00 
9.00 

Lots  of 

"splits" 

Runner  (not  more 

1.50 

2.50 

3.00%:  '''64  inch. 

3.00%;  "'.%4x3/4 

4.00%;  both 

.20 

9.00 

than  4%  sound 

round  screen. 

inch;  slot  screen. 

screens. 

wtxjie  kernels). 

Virginia  (not  less 

1.50 

2.50 

3.00%;  'V64  inch; 

3.00%:  '"^4x1  inch; 

4.00%;  both 

.20 

9.00 

than  90%  spiits). 

round  screen. 

slot  saeen. 

screens. 

Spanish  arxJ  Valen- 

1.50 

2.50 

3.00»/o:  '^^'M  inch, 

3.00%.    'V64x3/4 

4.00%;  both 

.20 

9.00 

cia  (not  rrvxe 

round  screen. 

inch;  slot  screen. 

saeens. 

than  4%  sound 

whote  kernels). 

(2)  Prior  to  disposition  to  human  consumption  outlets,  peanuts  which  have  been  certified  as  meeting  the  requirements 
for  Indemnifiable  Grades  must  also  be  certified  "negative"  as  to  aflatoxin.  Maximum  limitations  for  Indemnifiable  Grades 
are  as  follows: 


UMI 


Federal  Register  /  Vol.  62, 


1267 


Table  2.— Indemnifiable  Grades 

* 

[Maximum 

limitatkxis] 

Unshelled 

fall  through 

> 

Unshelled 

peanuts, 
damaged 
kernels  and 
minor  de- 
fects (per- 
cent) 

Type  and  grade 
category 

peanuts  and 

damaged 

kernels 

(percent) 

Sound  split  and 

broken  kernels 

(percent) 

Sound  whole  ker- 
nels (percent) 

Total 

Foreign  ma- 
teriats  (per- 
cent 

Moisture 
(percent) 

Runner  U.S.  No.1 

1.25 

2.00 

3.00%;  ^'■/64  inch. 

3.00%;  '6/fe4  X  % 

i  4.00%;  both 

.10 

900 

and  better. 

round  screen. 

inch,  slot  screen. 

screens. 

^•UW 

Virginia  U.S.  No.1 

125 

2.00 

3.00%;  '764  inch. 

3.00%;  'V64  X  1 

:  4.00%;  both 

.10 

9.00 

and  better. 

round  screen. 

inch,  slot  screen. 

screens. 

Spanish  and  Valen- 

125 

2.00 

3.00%;  16/64  inch, 

2.00%;  '%4  X  3/4 

4.00%;  both 

.10 

9.00 

cia  U.S.  No.1  and 

round  screen. 

inch,  slot  screen. 

screens. 

better.. 

Runner  U.S.  Splits 

125 

2.00 

2.00%;  '%4  inch, 

3.00%;  "'/fe4  X  3^4 

4.00%;  both 

20 

9.00 

(not  rrxxe  than 

rourxj  screen. 

inch,  slot  screen. 

screens. 

4%  sound,  wtx)le 

kernels). 

Virginia  U.S.  Splits 

1.25 

2.00 

3.00%;  '%4  inch, 

3.00%;  "'/fe4  X  1 

4.00%;  both 

20 

9.00 

(not  less  than 

round  screen. 

inch,  stot  saeen. 

screens. 

90%  splits  and 

not  more  than 

3.00%  sound 

whole  kernels 

- 

and  portions 

passing  through 

*%«  inch  round 

screen). 

Spanish  and  Valen- 

125 

2.00 

2.00%;  '6/64  inch. 

3.00%;  '^^4  X  ^4 

4.00%;  both 

20 

9.00 

cia  U.S.  Splits 

round  screen. 

inch,  sk)t  screen. 

screens. 

(not  more  than 

4%  sound,  whole 

kernels). 

Runner  with  splits 

125 

2.00 

3.00%;  '764  inch. 

3.00%;  '6^4  X  3/4 

4.00%;  both 

.10 

9.x 

(not  more  than 

round  screen. 

inch,  stot  screen. 

screens. 

15%  sound  splits). 

Virginia  with  spirts 

125 

2.00 

3.00%;  '764  inch. 

3.00%;  '%4  X  1 

4.00%;  both 

.10 

9.00 

(not  more  than 

round  screen. 

inch,  slot  screen. 

screens. 

15%  sound  spirts). 

Spanish  and  Valen- 

125 

2.00 

3.00%;  '%4  inch. 

2.00%;  '%4  X  V4 

4.00%;  both 

.10 

9.00 

cia  with  splits 

round  screen. 

inch,  stot  screen. 

screens. 

(not  nx)re  than 

15%  sound  splits). 

(3)  The  tenn  "fall  through",  as  used 
herein,  shall  mean  sound  split  and 
broken  kernels  and  whole  kernels  which 
pass  through  specified  screens. 

(b)  Cleaned  inshell  peanuts.  No 
handler  shall  ship  or  otherwise  dispose 
of  cleaned  inshell  peanuts  for  hiunan 
consumption: 

(1)  With  more  than  1.00  percent 
kernels  with  mold  present  unless  a 
sample  of  such  peanuts,  drawn  by  an 
inspector  of  the  Federal  or  Federal-State 
Inspection  Service,  was  analyzed 
chemically  by  laboratories  approved  by 
the  Committee  or  by  a  U.S.  Department 
of  Agricultiire  laboratory  (hereinafter 
referred  to  as  "USDA  laboratory")  and 
found  to  be  wholesome  relative  to 
aflatoxin; 

(2)  with  more  than  2.00  percent 
peanuts  with  damaged  kernels; 

(3)  with  more  than  10.00  percent 
moisture;  or 


(4)  with  more  than  0.50  percent 
foreign  material.  The  lot  size  of  such 
peanuts  in  bags  or  bulk  shall  not  exceed 
200,000  pounds. 

(c)  Sampling  and  testing  shelled 
peanuts.  (1)  Prior  to  shipment,  each 
handler  shall  cause  appropriate  samples 
of  each  lot  of  edible  quahty  shelled 
peanuts  to  be  drawn  by  an  inspector  of 
the  Federal  or  Federal-State  Inspection 
Ser\'ice.  The  gross  amount  of  peanuts 
drawn  shall  be  large  enough  to  provide 
for  a  grade  analysis,  for  a  grading  check- 
sample,  and  for  three  48-pound  samples 
for  aflatoxin  assay.  The  three  48-pound 
samples  shall  be  designated  by  the 
Federal  or  Federal-State  Inspection 
Service  as  "Sample  #1,"  "Sample  #2," 
and  "Sample  #3"  and  each  sample  shall 
be  placed  in  a  suitable  container  and 
"positive  lot  identified"  by  means 
acceptable  to  the  Inspection  Service  and 
the  Committee.  Sample  #1  may  be 


prepared  for  immediate  testing  or 
Sample  #1 ,  Sample  #2,  and  Sample  #3 
may  be  returned  to  the  handler  for 
testing  at  a  later  date.  However,  before 
shipment  of  the  lot  to  the  buyer 
(receiver),  the  handler  shall  cause 
Sample  #1  to  be  ground  by  the  Federal 
or  Federal-State  Inspection  Service  or  a 
USDA  or  designated  laboratory  in  a 
"subsampUng  mill"  approved  by  the 
Committee.  Tte  resultant  ground 
subsample  from  Sample  #1  shall  be  of  a 
size  specified  by  the  Committee  and  be 
designated  as  "Subsample  1-AB"  and  at 
the  handler's  or  buyer's  option,  a  second 
subsample  may  also  be  extracted  from 
Sample  «1.  It  shall  be  designated  as 
"Subsample  1-CD."  Subsample  1-CD 
may  be  sent  as  requested  by  the  handler 
or  buyer,  for  aflatoxin  assay,  to  a 
laboratory  hsted  on  the  most  recent 
Committee  hst  of  approved  laboratories 
that  can  provide  analyses  results  on 
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such  samples  in  36  hours.  Subsample  1- 
AB  shall  be  analyzed  only  in  USDA  or 
designated  laboratories.  Both 
Subsamples  1-AB  and  1-CD  sha41  be 
accompanied  by  a  notice  of  sampling 
signed  by  the  inspector  containing,  at 
least,  identifying  information  as  to  the 
handler  (shipper),  the  buyer  (receiver), 
if  known,  and  the  positive  lot 
identification  of  the  shelled  peanuts.  A 
copy  of  such  notice  covering  each  lot 
shall  be  sent  to  the  Committee  office. 

(2)  The  samples  designated  as  Sample 
#2  and  Sample  #3  shall  be  held  as 
aflatoxin  check-samples  by  the 
Inspection  Service  or  the  handler  and 
shall  not  be  included  in  the  shipment  to 
the  buyer  until  the  analyses  results  from 
Sample  #1  are  known.  Upon  call  from 
the  USDA  or  designated  laborator\'  or 
the  Committee,  the  handler  shall  cause 
Sample  #2  to  be  ground  by  the 
Inspection  Service  in  a  "subsampiing 
mill."  The  resultant  ground  subsample 
from  Sample  #2  shall  be  of  the  size 
specified  by  the  Committee  and  it  shall 
be  designated  as  "Subsample  2-AB." 
Upon  call  from  the  USDA  or  designated 
laboratory  or  the  Committee,  the 
handler  shall  cause  Sample  #3  to  be 
ground  by  the  Inspection  Service  in  a 
"subsampiing  mill."  The  resuhant 
ground  subsample  from  Sample  #3  shall 
be  of  the  size  specified  by  the 
Committee  and  it  shall  be  designated  as 
"Subsample  3-AB  "  Subsamples  2-AB 
and  3-AB  shall  be  analyzed  only  in 
USDA  or  designated  laboratories  and 
each  shall  be  accompanied  by  a  notice 
of  sampling.  A  copy  of  each  such  notice 
shall  be  sent  to  the  Committee  office 
and  the  cost  of  delivery'  of  Subsamples 
2-AB  and  3-AB  to  the  laboratory  and 
the  cost  of  assay  on  them  shall  be  at  the 
Committee's  expense. 

(3)  All  costs  involved  in  sampHng  and 
testing  Subsample  1-CD  shall  be  for  the 
account  of  the  buyer  of  the  lot  and  at  the 
buyer's  expense.  However,  if  the 
handler  elects  to  pay  any  portion  of 
these  cost  the  handler  shall  charge  the 
buyer  accordingly.  Aflatoxin  sampling 
and  testing  cost  for  the  AB  subsamples 
shall  be  included  as  a  separate  item  in 
the  handler's  invoice  to  the  buyer  at  the 
rate  of  $0.0027  per  pound  or  $0  27  per 
hundredweight  of  the  peanuts  covered 
by  the  invoice.  When  any  of  the  scunples 
or  subsamples  have  been  lost, 
misplaced,  or  spoiled  and  replacement 
samples  are  needed,  the  entire  cost  of 
drawing  the  replacement  samples  shall 
be  for  the  account  of  the  handler.  The 
results  of  each  assay  shall  be  reported  to 
the  buyer  listed  on  the  notice  of 
sampling  and.  if  the  handler  desires,  to 
the  handler.  If  a  buyer  is  not  listed  on 
the  notice  of  sampling,  the  results  of  the 
assay  shall  be  reported  to  the  handler. 


who  shall  promptly  cause  notice  to  be 
given  to  the  buyer  of  the  contents 
thereof,  and  such  handier  shall  not  be 
required  to  furnish  additional  samples 
for  assay. 

(4)  For  the  current  crop  year, 
"negative"  aflatoxin  content  means  15 
parts  per  billion  (ppb)  or  less  for 
peanuts  which  have  been  certified  as 
meeting  edible  quality  grade 
requirements  as  determined  by  the 
Committee's  sampling  plan  applicable 
to  the  respective  grade  categories. 

(d)  Identification.  Each  lot  of  shelled 
or  cleaned  inshell  peanuts,  in  lot  sizes 
not  exceeding  200,000  pounds,  shall  be 
identified  by  positive  lot  identification 
procedures  prior  to  being  shipped  or 
otherwise  disposed  of.  For  the  piu-pose 
of  this  regulation,  "positive  lot 
identification"  of  a  lot  of  shelled  or 
inshell  peanuts  is  a  means  of  relating 
the  inspection  certificate  to  the  lot 
which  has  been  inspected  so  that  there 
can  be  no  doubt  that  the  peanuts  are  the 
same  ones  described  on  the  inspection 
certificate.  The  crop  year  that  is  shown 
on  the  positive  lot  identification  tags,  or 
other  means  of  positive  lot 
identification  shall  accurately  describe 
the  crop  year  in  which  the  peanuts  in 
the  lot  were  produced.  Such  procedure 
on  bagged  peanuts  shall  consist  of 
attaching  a  lot  numbered  tag  bearing  the 
official  stamp  of  the  Federal  or  Federal- 
State  Inspection  Service  to  each  filled 
bag  in  the  lot.  The  tag  shall  be  sewed 
(machine  sewed  if  shelled  peanuts)  into 
the  closure  of  the  bag  except  that  in 
plastic  bags  the  tag  shall  be  inserted 
prior  to  sealing  so  that  the  official  stamp 
is  visible.  Any  peanuts  moved  in  bulk 
or  bulk  bins  shall  have  their  lot  identity 
maintained  by  sealing  the  conveyance 
and  if  in  other  containers  by  other 
means  acceptable  to  the  Federal  or 
Federal-State  Inspection  Service  and  to 
the  Committee.  All  lots  of  shelled  or 
cleaned  inshell  peanuts  shall  be 
handled,  stored,  and  shipped  under 
positive  lot  identification  procedures, 
except  those  lots  which  have  been 
reconstituted  and/or  commingled  at  the 
request  of  the  receiver.  All  such 
reconstituted  and/or  commingled  lots 
will  no  longer  be  considered  positive  lot 
identified  and,  therefore,  no  longer  be 
eligible  for  indemnification  or  for 
appeal  inspection.  Handlers  shall  keep 
and  maintain  recoVds  of  the  quantities 
involved  in  each  reconstituting  and/or 
commingling  procedure,  whether  in 
single  or  multiple  lots,  and  such  records 
shall  be  available  to  the  Committee  on 
request. 

fe)  Reinspection.  Whenever  the 
Committee  has  reason  to  believe  that 
peanuts  may  have  been  damaged  or 
deteriorated  while  in  storage,  the 


Committee  may  reject  the  then  effective 
inspection  certificate  and  may  require 
the  owner  of  the  peanuts  to  have  a 
reinspection  to  establish  whether  or  not 
such  peanuts  may  be  disposed  of  for 
human  consumption. 

(f)  Further  modification  of  §998.32. 

(1)  The  provisions  of  §  998.32(a) 
restricting  the  disposition  of  peanuts 
which  fail  to  meet  the  requirements 
specified  heretofore  in  this  section  to 
the  Commodity  Credit  Corporation  or  in 
such  manner  as  may  be  prescribed  by 
the  Committee  with  the  approval  of  the 
Secretary',  is  hereby  modified  to  specify 
that  only  peanuts  which  have  been 
certified  as  meeting  the  requirements 
specified  in  paragraphs  (a)  or  (b)  of  this 
section,  which  have  been  sampled 
pursuant  to  paragraph  (c)  of  this  section, 
and  which  have  been  identified 
pursuant  to  paragraph  (d)  of  this  section 
are  eligible  for  disposition  to  human 
consumption  outlets. 

(2)  Lots  of  peanuts  which  have  not 
been  certified  as  meeting  the 
requirements  for  disposition  to  human 
consumption  outlets,  may  be  disposed 
for  non-human  consumption  uses  which 
are  not  regulated  or  limited  by  the 
provisions  specified  hereinafter  in  this 
section:  Provided,  That  each  such  lot  is 
positive  lot  identified,  using  red  tags, 
and  certified  as  to  aflatoxin  content 
(actual  nimierical  count).  However,  on 
the  shipping  papers  covering  the 
disposition  of  each  such  lot  of  inedible 
quality  peanuts,  the  handler  shall  cause 
the  following  statement  to  be  showTi: 
"The  peanuts  covered  by  this  bill  of 
lading  (or  invoice,  etc.)  are  not  to  be 
used  for  human  consumption." 

(3)  Except  for  inedible  quality  peanuts 
disposed  of  under  the  provisions  of 
paragraph  (f)(2)  of  this  section  and 
peanuts  derived  from  the  milling  for 
seed  of  Segregation  2  and  3  farmers 
stock  peanuts,  peanuts  which  have  not 
been  certified  as  meeting  the  standards 
set  forth  in  paragraphs  (a)  or  (b)  of  this 
section  shall  be  disposed  of  as 
prescribed  hereinafter  in  this  section. 

(g)  Sheller  oil  stock  residuals — for 
crushing  or  export.  Peanuts  and 
portions  of  peanuts  which  are  separated 
from  edible  quality  peanuts  by 
screening  or  sorting  or  other  means 
during  the  milling  process,  may  be 
segregated  into  categories  or 
commingled  as  sheller  oil  stock 
residuals.  Such  sheller  oil  stock 
residuals  shall  be  identified  pursuant  to 
paragraph  (d)  of  this  section,  but  using 
a  red  tag,  and  such  peanuts  may  be 
disposed  of  domestically  or  to  the 
export  market  in  bulk  or  bags  or  other 
suitable  containers.  Disposition  to 
crushing  may  be  to  handlers  who  are 
crushers  or  to  domestic  crushers  who 
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are  not  handlers  under  the  Agreement 
only  on  the  condition  that  they  agree  to 
comply  with  the  terms  of  this  paragraph 
and  £dl  other  applicable  requirements  of 
the  Agreement.  The  movement  of  such 
peanuts  shall  be  reported  to  the 
Committee  by  the  shipping  handler  and 
the  crusher,  as  requested  by  the 
Committee. 

(1)  If  the  peanuts  have  not  been  tested 
and  certified  as  to  aflatoxin  content,  as 
prescribed  in  paragraph  (c)  of  this 
section,  the  handler  shall  cause  the 
following  statement  to  be  shown  on  the 
shipping  papers:  "The  peanuts  covered 
by  this  bill  of  lading  (or  invoice,  etc.)  are 
limited  to  crushing  only  and  may 
contain  aflatoxin." 

(2)  If  the  peanuts  are  certified  as  301 
ppb  or  more  aflatoxin  content, 
disposition  shall  be  limited  to  crushing 
or  export. 

(h)  Blanching  and  remilling  peanuts 
failing  quality  requirements.  (1 ) 
Handlers  may  blanch  or  cause  to  have 
blanched  positive  lot  identified  shelled 
peanuts,  which  originated  from 
Segregation  1  peanuts,  that  fail  to  meet 
the  requirements  of  paragraph  (a)  of  this 
section  because  of  excessive  damage, 
minor  defects,  moisture,  or  foreign 
material  or  are  positive  as  to  aflatoxin. 
Prior  to  movement  of  such  peanuts  to  a 
blancher.  handlers  shall  report  to  the 
Cofcmittee.  on  a  form  furnished  by  the 
Committee,  and  receive  authorization 
from  the  Committee  for  movement  and 
blanching  of  each  such  lot.  Lots  of 
peanuts  which  are  moved  under  these 
provisions  must  be  accompanied  by  a 
valid  grade  inspection  certificate  and 
the  title  shall  be  retained  by  the  handler 
until  the  peanuts  are  blanched  and 
certified  by  an  inspector  of  the  Federal 
or  Federal-State  Inspection  Service  as 
meeting  the  requirements  for  disposal 
into  human  consumption  outlets.  To  be 
eligible  for  disposal  into  human 
consumption  outlets,  such  peanuts  after 
blanching,  must  meet  specifications  for 
unshelled  peanuts,  damaged  kernels, 
minor  defects,  moisture,  and  foreign 
material  as  listed  in  paragraph  (a)  of  this 
section  and  be  accompanied  by  an 
aflatoxin  certificate  determined  to  be 
negative  by  the  Committee.  The  residual 
peanuts,  excluding  skins  and  hearts, 
resulting  from  blanching  under  these 
provisions,  shall  be  bagged  and  red 
tagged  and  disposition  shall  be  that 
such  peanuts  are  returned  to  the  handler 
for  further  disposition;  or,  in  the 
alternative,  such  residuals  shall  be 
positive  lot  identified  by  the  Federal  or 
Federal-State  Inspection  Service,  and 
shall  be  disposed  of.  by  the  blancher,  to 
handlers  who  are  crushers,  or  to 
domestic  crushers  who  are  not  handlers 
under  the  Agreement  only  on  the 


condition  that  they  agree  to  comply 
with  the  terms  of  paragraph  (g)  of  this 
section  and  all  other  applicable 
requirements  of  the  Agreement. 
Blanching  under  the  provisions  of  this 
paragraph  shall  be  performed  only  by 
those  firms  who  agree  to  procedures 
acceptable  to  the  Committee  and  who 
are  approved  by  the  Committee  to  do 
such  blanching. 

(2)  Handlers  may  contract  with 
Committee-approved  remillers  for 
remilling  shelled  peanuts,  which 
originated  from  Segregation  1  peanuts, 
that  fail  to  meet  the  requirements  for 
disposition  to  human  consumption 
outlets  heretofore  specified  in  paragraph 
(a)  of  this  section;  Provided,  That  such 
lots  of  peanuts  contain  not  in  excess  of 
10  percent  fall  through.  Prior  to 
movement  of  such  peanuts  under  these 
provisions  to  a  Committee-approved 
remiller,  handlers  shall  report  to  the 
Committee,  on  a  form  furnished  by  the 
Committee,  and  receive  authorization 
from  the  Committee  for  movement  and 
remilling  of  each  such  lot.  Lots  of 
peanuts  moved  under  these  provisions 
must  be  accompanied  by  a  valid  grade 
inspection  certificate  and  must  be 
positive  lot  identified  and  the  title  of 
such  peanuts  shall  be  retained  bv  the 
handler  until  the  peanuts  have  been 
remilled  and  certified  by  the  Federal  or 
Federal-State  Inspection-Service  as 
meeting  the  requirements  for 
disposition  to  himian  consumption 
outlets  specified  in  paragraph  (a)  of  this 
section,  and  be  accompanied  by  an 
aflatoxin  certificate  determined  to  be 
negative  by  the  Committee.  Remilling 
under  these  provisions  may  include 
composite  remilling  of  more  than  one 
such  lot  of  peanuts  owned  by  the  same 
handler.  However,  such  peanuts  owned 
by  one  handler  shall  be  held  and 
remilled  separate  and  apart  from  all 
other  peanuts.  The  residual  peanuts 
resulting  from  remilling  under  these 
provisions,  shall  be  bagged  and  red 
tagged  and  disposition  shall  be  that 
such  peanuts  are  returned  to  the  handler 
for  further  disposition;  or,  in  the 
alternative,  such  residuals  shall  be 
positive  lot  identified  by  the  Federal  or 
Federal-State  Inspection  Service,  and 
shall  be  disposed  of,  by  the  remiller,  to 
handlers  who  are  crushers,  or  to 
domestic  crushers  who  are  not  handlers 
under  the  Agreement  only  on  the 
condition  that  they  agree  to  comply 
with  the  terms  of  peu-agraph  (g)  of  this 
section  and  all  other  applicable 
requirements  of  the  Agreement. 
Remilling  under  the  provisions  of  this 
paragraph  shall  be  performed  only  bv 
those  firms  who  agree  to  procedures 
acceptable  to  the  Committee  and  who 


are  approved  by  the  Committee  to  do 
such  remilling. 

(i)  Documentation  of  compliance. 
Each  handler  shall  keep  and  maintnin 
records  of  all  receipts  and  acquisitions 
and  all  milUng,  remilling,  blanching, 
use  and  disposition  of  peanuts  whidh 
have  not  been  certified  as  meeting  the 
requirements  for  disposition  to  human 
consumption,  pursuant  to  p>aragraph  (a) 
or  (b)  of  this  section,  as  will  document 
and  substantiate  compUance  and 
performance  under  this  agreement. 

PART  99*~SPECIALTY  CROPS; 
IMPORT  REGULATIONS 

1  The  authority  citation  for  7  CFR 
part  999  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674;  and  7  U.S.C 
1445C-3 

2.  Section  999.600  is  revised  to  read 
as  follows: 

§  999.600    Regulation  governing  Imports  of 
peanuts. 

(a)  Definitions.  (1)  Peanuts  means  the 
seeds  of  the  legiune  Arachis  hypogaea 
and  includes  both  inshell  and  shelled 
peanuts  produced  in  countries  other 
than  the  United  States,  other  than  those 
marketed  in  green  form  for  consumption 
as  boiled  peanuts. 

(2)  Farmers  stock  peanuts  means 
picked  and  threshed  raw  peanuts  which 
have  not  been  shelled,  crushed,  cleaned 
or  otherwise  changed  (except  for 
removal  of  foreign  material,  loose 
shelled  kernels,  and  excess  moistiue) 
from  the  form  in  which  customarily 
marketed  by  producers. 

(3)  Inshell  peanuts  means  peanuts,  the 
kernels  or  edible  portions  of  which  are 
contained  in  the  shell. 

(4)  Incoming  inspection  means  the 
sampling  and  inspection  of  farmers 
stock  peanuts  to  determine  Segregation 
quality. 

(5)  Segregation  1  peanuts,  unless 
othervk'ise  specified,  means  farmers 
stock  peanuts  with  not  more  than  2.00 
percent  dan  aged  kernels  nor  more  than 
1.00  percen;  concealed  damage  caused 
by  rancidity,  mold,  or  decay  and  which 
are  free  from  visible  Aspergillus  flaws 
mold. 

(6)  Segregation  2  peanuts,  unless 
otherwise  sp  icified.  means  farmers 
stock  peanuts  with  more  than  2.00 
percent  damaged  kernels  or  more  than 
1 .00  percent  concealed  damage  caused 
by  rancidity,  mold,  or  decay  and  which 
are  free  fron-  .isible  Aspergillus  flavus 
mold. 

(7)  Segregrfion  3  peanuts,  unless 
otherwise  specified,  means  farmers 
stock  peanuts  with  visible  Aspergillus 
flavus  mold. 
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(8)  Shelled  peanuts  means  the  kernels 
of  peanuts  after  the  shells  are  removed. 

l9)  Outgoing  inspection  means  the 
sampling  and  inspection  of  either: 
shelled  peanuts  which  have  been 
cleaned,  sorted,  sized  and  otherwise 
prepared  for  human  consumption 
markets;  or  inshell  peanuts  which  have 
been  cleaned,  sorted  and  otherwise 
prepared  for  inshell  human 
consumption  markets. 

(10)  Negative  aflatoxin  content  means 
15  parts-per-billion  (ppb)  or  less  for 
peanuts  which  have  been  certified  as 
meeting  edible  quality  grade 
requirements,  and  25  ppb  or  less  for 
inedible  quality  peanuts 

(11)  Person  means  an  individual. 
partnership,  corporation,  association,  or 
any  other  business  unit. 

(12)  Secretary-  means  the  Secretarv  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  United  States 
Department  of  Agriculture  (Department 
or  USDA)  who  is,  or  who  may  hereafter 
be.  authorized  to  act  on  behalf  of  the 
Secretarv' 

(13)  Inspection  senice  means  the 
Federal  or  Federal-State  Inspection 
Service,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  USDA. 

(14)  USDA  laboratory  means 
laboratories  of  the  Science  and 
Technology  Division.  Agricultural 
Marketing  Service,  USD.A,  that 
chemically  analyze  peanuts  for  aflatoxin 
content. 

(15)  PAC  approved  laboratories  means 
laboratories  approved  by  the  Peanut 
Administrative  Committee,  pursuant  to 
Peanut  Marketing  Agreement  No.  146  (7 
CFR  Part  998).  that  chemically  analyze 
peanuts  for  aflatoxin  content 

(16)  Conditionally  released  means 
released  from  Customs  Service  custody 
for  further  handUng  (sampling, 
inspection,  chemical  analysis,  or 
storage)  before  final  release. 

(17)  Importation  means  the  arrival  of 
a  peanut  shipment  at  a  port-of-entr\- 


with  the  intent  to  enter  the  peanuts  into 
channels  of  commerce  of  the  United 
States. 

(b)  Incoming  regulation.  (1)  Farmers 
stock  peanuts  presented  for 
consumption  must  undergo  incoming 
inspection.  Only  Segregation  1  peanuts 
mav  be  used  for  human  consuiliption. 
All  foreign  produced  farmers  stock 
peanuts  for  human  consumption  must 
be  sampled  and  inspected  at  a  buying 
point  or  other  handling  facility  capable 
of  performing  incoming  sampling  and 
inspection.  Sampling  and  inspection 
shall  be  conducted  by  the  ii      ection 
service.  Only  Segregation  1  :     inuts 
certified  as  meeting  the  foil       ng 
requirements  may  be  used  in  human 
consumption  markets; 

(i)  Moisture.  Except  as  provided  under 
paragraph  (b)(2)  Seed  peanuts,  of  this 
section,  peanuts  may  not  contain  more 
than  10.49  percent  moisture:  Provided. 
That  peanuts  of  a  higher  moisture 
content  may  be  received  and  dried  to 
not  more  than  10.49  percent  moisture 
prior  to  storage  or  milling. 

(ii)  Foreign  material  Peanuts  may  not 
contain  more  than  10.49  percent  foreign 
material,  except  that  peanuts  having  a 
higher  foreign  material  content  may  be 
held  separately  until  milled,  or  moved 
over  a  sand-screen  before  storage,  or 
shipped  directly  to  a  plant  for  prompt 
shelling.  The  term  "sand-screen"  means 
any  type  of  farmers  stock  cleaner  which, 
when  in  use,  removes  sand  and  dirt. 

(iii)  Damage.  For  the  purpose  of 
determining  damage,  other  than 
concealed  damage,  on  farmers  stock 
peanuts,  all  percentage  determinations 
shall  be  rounded  to  the  nearest  whole 
number. 

(2)  Seed  peanuts  Farmers  stock 
peanuts  determined  to  be  Segregation  1 
quality,  and  shelled  peanuts  certified 
negative  to  aflatoxin  (15  ppb  or  less), 
may  be  imported  for  seed  purposes. 
Residuals  from  the  shelling  of 
Segregation  1  seed  peanuts  may  be 


milled  with  other  imported  peanuts  of 
the  importer,  and  such  residuals 
meeting  quality  requirements  specified 
in  paragraph  (c)(1)  of  this  section  may 
be  disposed  to  human  consumption 
charmels.  Any  portion  not  meeting  such 
quality  requirements  shall  be  disposed 
to  inedible  peanut  channels  pursuant  to 
paragraphs  (f)  and  (g)  of  this  section.  All 
disposition  of  seed  peanuts  and 
residuals  from  seed  peanuts  ,  whether 
commingled  or  kept  separate  and  apart, 
shall  be  reported  to  the  Secretary 
pursuant  to  paragraphs  (f)(2)  and  (f)(3) 
of  this  section.  The  receiving  seed  outlet 
must  retain  records  of  the  transaction, 
pursuant  to  paragraph  (g)(7)  of  this 
section. 

(3)  Oilstock  and  exportation.  Farmers 
stock  peanuts  of  lower  quaUty  than 
Segregation  1  (Segregation  2  and  3 
peanuts)  shall  be  used  only  in  inedible 
outlets.  Segregation  2  and  3  peanuts 
may  be  commingled  but  shall  be  kept 
separate  and  apart  from  edible  quality 
peanut  lots.  Commingled  Segregation  2 
and  3  peanuts  and  Segregation  3 
peanuts  shall  be  disposed  only  to 
oilstock  or  exported.  Shelled  peanuts 
cuid  cleaned-inshell  peanuts  which  fail 
to  meet  the  requirements  for  human 
consumption  in  paragraphs  (c)(1)  or 
(c)(2),  respectively,  of  §  997.600,  may  be 
crushed  for  oil  or  exported.  * 

(c)  Outgoing  regulation.  No  person 
shall  import  peanuts  for  human 
consumption  into  the  United  States 
unless  such  peanuts  are  lot  identified 
and  certified  by  the  inspection  service 
as  meeting  one  of  the  following 
requirements: 

(1)  Shelled  peanuts,  (i)  No  importer 
shall  ship  or  otherwise  dispose  of 
shelled  peanuts  to  human  consumption 
markets  unless  such  peanuts  are  lot 
identified,  certified  as  "negative"  to 
aflatoxin,  and  meet  the  requirements 
specified  in  Table  1. 


Table  1.— Minimum  Grade  Requirements— Peanuts  for  Human  Consumption 

[Whole  Kernels  and  Splits) 

Maximum  limitations 
Excluding  lots  of  "splits" 


Unshelled 

Fall  through 

Foreign  ma- 
terials (per- 
cent) 

Type  and  grade 
category 

peanuts  and      damaged 
damaged       kernels  and 
kernels           minor  de- 
(percent)         fects  (per- 
cent) 

Sound  split  and 
Ixoken  kernels 

Sound  whole  ker- 
nels 

Total 

Moisture 
(percent) 

Runner  

Virginia  (except  No. 
2). 

Spanish  and  Valen- 
cia. 

1.50 
1.50 
1.50 

2.50 
2.50 
2.50 

3.00%;  'V64  inch 
round  screen. 

3.00%;  'V64  inch; 
round  screen 

3.00%:  '«/64  inch; 
round  screen. 

3.00%;  '6/%4  X  3/4 
inch;  slot  screen. 

3.00%;  'V6-.  X  1 
inch;  slot  screen. 

3.00%;  'V64  >:  3/4 
inch;  slot  screen. 

4.00%;  both 
screens. 

4.00%;  both 
screens. 

4.00%;  both 
screens. 

.20 
.20 
.20 

9.00 
9.00 
9.00 
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Table  1.— Minimum  Grade  Requirements— Peanuts  for  Human  Consumption— Continued 

(Whole  Kernels  and  Splits] 

Maximum  limitations 

Excluding  lots  of  "splits" 


Type  and  grade 
category 


No.  2  Virginia 


Unshelled 

peanuts  and 

damaged 

kernels 

(percent) 


1.50 


Unshelled 
peanuts, 
damaged 
kernels  and 
mirxjr  de- 
fects (per- 
cent) 


3.00 


Fall  through 


Sound  split  and 
broken  kernels 


6.00%;  '7^4  inch; 
rourxJ  screen. 


Sound  whole  ker-    ' 
nels 


Total 


6.00%;  ^S/fe4  X  1 
irx;h;  slot  screen. 


6.00%;  tx)th 
screens 


Foreign  ma-  | 

tenals  (per-  i 

cent) 


Moisture 
(percent) 


.20 


9.00 


Lots  of  "splits" 


Runner  (not  more 
than  4%  sound 
wtx)le  kernels). 

Virginia  (not  less 
than  90%  splits), 

Spanish  and  Valen- 
cia (not  more 
than  4%  sound 
whole  kernels). 


3.00%;  ">fe4  inch; 
round  screen. 

3.00%;  'V64  inch; 

round  screen. 
3.00%;  '%4  inch; 

rourxJ  screen. 


3.00%; 

'"^4    X    % 

i  4.00%;  both 

.20 

inch; 

Slot  screen. 

screens 

3.00%; 

'*^4  X  1 

4.00%;  both 

.20 

inch; 

slot  screen. 

screens 

3.00%; 

'^  X  % 

4.00%;  both 

.20 

inch; 

stot  saeen. 

screens. 

9.00 

9.00 
9.00 


(ii)  Shelled  peanuts  which  are  lot  identified,  certified  as  "negative'  to  anatoxin  pursuant  to  paragraph  (d)(4)(v) 
of  this  section,  and  meet  requirements  specified  in  the  Table  2.  may  be  shipped  to  human  consumption  markets  pnor 
to  the  importer  receiving  such  aflatoxin  certification. 

TABLE  2.— Superior  Quality  Requirements— Peanuts  for  Human  Consumption 

[Whole  Kernels  and  Spirts] 
Maximum  limitations 


Unshelled 

Fall  through 

1 

i 

Unshelled 

peanuts  and 

damaged 

kernels 

peanuts, 

damaged 

kernels  and 

minor  de- 

Foreign ma- 
fenals  (per- 
cent) 

Type  and  grade 
category 

Sound  split  and 
broken  kernels 

Sound  whole  ker- 

Total 

i 

Moisture 
'     (percent) 

(percent) 

fects  (per- 
cent) 

(percent) 

nels  (percent) 

Runner  U.S.  No.1 

125 

2.00 

3.00%;  '^A*  inch, 

3.00%;  '%4  X  % 

'  4.00%:  both 

.10 

9  00 

and  better. 

round  saeen. 

inch,  sk)t  saeen. 

saeens 

Virginia  U.S.  No.1 

125 

2.00 

3.00%;  "^«  inch, 

3.00%;  '%4  X  1 

4.00%;  both 

.10 

9  00 

and  better. 

round  saeen. 

inch,  slot  saeen. 

saeens 

Spanish  and  Valen- 

125 

2.00 

3.00%;  '%4  inch. 

2.00%;  '%4  X  % 

4.00%;  both 

.10 

9  00 

cia  U.S.  No.1  and 

round  saeen. 

inch,  stot  saeen. 

i     saeens 

better. 

Runner  U.S.  Splits 

1.25 

2.00 

2.00%;  ^'/fe4  inch, 

3.00%;  i-'/fe^  X  3/4 

4.00%;  both 

20 

9  00 

(not  more  ttian 

round  saeen. 

inch,  stot  saeen. 

saeens. 

4%  sound,  whole 

kernels).. 

Virginia  U.S.  Splits 

125 

2.00 

3.00%;  i^A4  inch, 

3.00%;  '*/b4  X  1 

4.00%:  both 

20 

9  00 

(not  less  than 

round  saeen. 

inch,  slot  saeen. 

saeens 

90%  splits  and 

not  more  than 

- 

3.00%  sound 

whole  kernels 

and  portions 

passing  through 

2%«  inch  round 

screen).. 

Spanish  and  Valen- 

125 

2.00 

2.00%;  '%4  inch. 

3.00%;  i%4x^4 

4.00%;  both 

20 

900 

cia  U.S.  SpTits 

round  saeen. 

inch,  sk)t  saeen. 

saeens. 

(not  more  than 

■• 

4%  sound,  whole 

kernels).. 

Runner  with  splits 

1.25 

2.00 

3.00%;  "■/fe*  inch, 

3.00%:  '%4  x  3/4      ' 

4.00%;  both 

.10 

900 

(not  more  than 

round  saeen. 

inch,  slot  saeen. 

saeens. 

15%  sound 

- 

splits).. 

., 

ISS 
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TABLE  2.— Superior  Quality  Requirements— Peanuts  for  Human  Consumption — Continued 

[Whole  Kernels  and  Splits) 
Maximum  limitations 


Type  and  grade 
category 


Unshelled 

peanuts  and 

damaged 

kernels 

(percent) 


Unshelled 
peanuts, 
damaged 
kernels  and 
minor  de- 
fects (per- 
cent) 


Fall  through 


Virginia  with  splits 

(not  more  than 

15%  sound 

splits).. 
Spanish  and  Valerh 

aa  with  splits 

(not  more  than 

1 5%  sound 

splits).. 


1.25 


1,25 


2.CX) 


2.00 


Sound  split  and 

broken  kernels 
(percent) 


3.00%;  'V64  inch, 
round  screen. 


3.00%:  '%-  inch. 
found  screen. 


Sound  whole  ker- 
nels (percent) 


3.00%;  '5/fe4  X  1 
inch,  slot  saeen. 


2.00%;  '%4  X  3/4 
Inch,  slot  screen. 


Total 


4.00%;  both 
screens 


4.00%;  both 
screens. 


roreign  ma- 
terials (per- 
cent) 


.10 


.10 


Moisture 
(percent) 


9.00 


9.00 


(iii)  The  term  "fall  through",  as  used 
herein,  shall  mean  sound  split  and 
broken  kernels  and  whole  kernels  which 
pass  through  specified  screens.  Prior  to 
shipment,  appropnate  samples  for 
pretesting  shall  be  drawn  in  accordance 
with  paragraph  (d)  of  this  section  from 
each  lot  of  Superior  Quality  peanuts 

(2)  Cleaned-insheU  peanuts  Peanuts 
declared  as  cleaned-inshell  peanuts  may 
be  presented  for  sampling  and  outgoing 
inspection  in  bags  at  the  port-of-entry. 
Alternatively,  peanuts  may  be 
conditionally  released  as  cleaned- 
inshell  peanuts  but  shall  not 
subsequently  undergo  any  cleaning, 
sorting,  sizing  or  drying  process  prior  to 
presentation  for  outgoing  inspection  as 
cleaned-inshell  peanuts.  Cleaned- 
inshell  peanuts  which  fail  outgoing 
inspection  may  be  reconditioned  or 
redelivered  to  the  port-of-enfr»\  at  the 
option  of  the  importer  Cleaned-inshell 
peanuts  determined  to  be  unprepared 
farmers  stock  peanuts  must  be  inspected 
against  incoming  quality  requirements 
cUid  determined  to  be  Segregation  1 
peanuts  prior  to  outgoing  inspection  for 
cleaned-inshell  peanuts.  Cleaned- 
inshell  peanuts  intended  for  human 
consumption  may  not  contain  more 
than: 

(i)  1.00  percent  kernels  with  mold 
present,  unless  a  sample  of  such 
peanuts  is  drawn  by  the  inspection 
service  and  analyzed  chemically  by  a 
USDA  or  PAC  approved  laborator\-  and 
certified  "negative"  as  to  aflatoxin. 

(ii)  2.00  percent  peanuts  with 
damaged  kernels: 

(iii)  10.00  percent  moisture  (carried  to 
the  hundredths  place):  and 

(iv)  0.50  percent  foreign  material. 

(d)  Sampling  and  inspection.  (1)  All 
sampling  and  inspection,  quality 
certification,  chemical  analysis,  and  lot 
identification,  required  under  this 


section,  shall  be  done  by  the  inspection 
service,  a  USDA  laboratory,  or  a  PAC- 
approved  laboratory,  as  applicable,  in 
accordance  with  the  procedures 
specified  herein.  The  importer  shall 
make  arrangements  with  the  inspection 
service  for  sampling,  inspection,  lot 
identification  and  certification  of  all 
peanuts  accumulated  by  the  importer. 
The  importer  also  shall  make 
arrangements  for  the  appropriate 
disposition  of  peanuts  failing  edible 
quality  requirements  of  this  section.  All 
costs  of  sampling,  inspection, 
certification,  identification,  and 
disposition  incurred  in  meeting  the 
requirements  of  this  section  shall  be 
paid  by  the  importer.  Whenever  peanuts 
are  offered  for  inspection,  the  importer 
shall  fiirnish  any  labor  and  pay  any 
costs  incurred  in  moving  and  opening 
containers  as  may  be  necessary  for 
proper  sampling  and  inspection. 

(2)  For  farmers  stock  inspection,  the 
importer  shall  cause  the  inspection 
ser%'ice  to  perform  an  incoming 
inspection  and  to  issue  an  CFSA-1007, 
"Inspection  Certificate  and  Sales 
Memorandum"  form  designating  the  lot 
as  Segregation  1 .  2.  or  3  quality  peanuts. 
For  shelled  and  cleaned-inshell  peanuts, 
the  importer  shall  cause  the  inspection 
service  to  perform  an  outgoing 
inspection  and  issue  an  FV-184-9A, 
"Milled  Peanut  Inspection  Certificate" 
reporting  quality  and  size  of  the  shelled 
or  cleaned-inshell  peanuts,  whether  the 
lot  mt^ets  or  fails  to  meet  quality 
requirements  for  human  consumption  of 
this  section,  and  that  the  lot  originated 
in  a  country  other  than  the  United 
States.  The  importer  shall  provide  to  the 
Secretary  copies  of  all  CFSA  1007  and 
FV-184-9A  applicable  to  each  peanut 
lot  conditionally  released  to  the 
importer.  Such  reports  shall  be 


submitted  as  provided  in  paragraphs 
(f)(2)  and  (f)(3)  of  this  section. 

(3)  Procedures  for  sampling  and 
testing  peanuts.  Sampling  and  testing  of 
peanuts  for  incoming  and  outgoing 
inspections  of  peanuts  presented  for 
consumption  into  the  United  States  will 
be  conducted  as  follows: 

(i)  Application  for  sampling.  The 
importer  shall  request  inspection  and 
certification  services  from  one  of  the 
following  inspection  service  offices 
convenient  to  the  location  where  the 
peanuts  are  presented  for  incoming  and/ 
or  outgoing  inspection.  To  avoid 
possible  delays,  the  importer  should 
make  arrangements  with  the  inspection 
service  in  advance  of  the  inspection 
date.  A  copy  of  the  Customs  Service 
entry  document  specific  to  the  peanuts 
to  be  inspected  shall  be  presented  to  the 
inspection  official  prior  to  sampling  of 
the  lot. 

(A)  The  following  offices  provide 
incoming  farmers  stock  inspection: 

Dothan,  AL,  tel:  (334)  792-5185. 
Graceville.  FL,  tel:  (904)  263-3204, 
Winter  Haven,  FL,  tel:  (941)  291-5820. 

ext  260, 
Albany,  GA,  tel:  (912)  432-7505, 
Williamston.  NC,  tel:  (919)  792-1672, 
Columbia,  SC,  tel:  (803)  253-4597, 
Suffolk,  VA,  tel:  (804)  925-2296. 
Portales,  NM.  tel:  (505)  356-8393. 
Oklahoma  City.  OK,  tel:  (405)  521-3864, 
(^rman,  TX,  tel:  (817)  734-3006. 
Yuma,  AZ.  tel:  (602)  344-3869. 

(B)  The  following  offices,  in  addition 
to  the  offices  listed  in  paragraph  (A), 
provide  outgoing  sampling  and/or 
inspection  services,  and  certify  shelled 
and  cleaned-inshell  peanuts  as  meeting 
or  failing  the  quality  requirements  of 
this  section: 

Eastern  U.S. 

Mobile.  AL,  tel:  (205)  690-6154, 
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Jacksonville.  FL,  tel:  (9041  359-6430, 
Miami,  FL,  tel:  (3051  592-1375, 
Tampa,  FL,  tel:  (8131  272-2470, 
Presque  Isle,  ME,  tel:  (207)  764-2100, 
Baltimore/ Washington,  tel:  (301)  344- 

1860. 
Boston,  MA,  tel:  (617)  389-2480, 
Newark,  NJ,  tel:  (201)  645-2670. 
New  York,  NY,  tel:  (212)  718-7665, 
Buffalo,  NY,  tel:  (716)  824-1585, 
Philadelphia.  PA.  tel:  (215)  336-0845, 
Norfolk.  VA,  tel:  (804)  441-6218, 

Central  U.S. 

New  Orleans,  LA,  tel:  (504)  589-6741, 
Detroit,  MI,  tel:  (313)  226-6059. 
St.  Paul.  MN,  tel:  (612)  296-8557. 
Las  Cruces.  NM.  tel:  (505)  646-^929. 
Alamo.  TX.  tel:  (210)  787-4091, 
El  Paso,  TX,  tel:  (915)  540-7723, 
Houston.  TX.  tel:  (713)  923-2557. 

Western  U.S. 

Nogales.  AZ.  tel:  (602)  281-0783. 
Los  Angeles.  CA.  tel:  (213)  894-2489, 
San  Francisco.  CA.  tel:  (415)  876-9313, 
Honolulu,  HI,  tel:  (808)  973-9566, 
Salem,  OR.  tel:  (503)  986-4620. 
Seattle.  WA.  tel:  (206)  859-9801. 

(C)  Questions  regarding  inspection 
services  or  requests  for  further 
assistance  may  be  obtained  from:  Fresh 
Products  Branch.  P.O.  Box  96456.  room 
2049-S,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Washington,  D.C.  20090- 
6456,  telephone  (202)  69Q-0604,  fax 
(202)  720-0393. 

(ii)  Sampling.  SampUng  of  bulk 
farmers  stock  lots  shall  be  performed  at 
a  facility  that  utilizes  a  pneumatic 
sampler  or  approved  automatic 
sampling  device.  The  size  of  farmers 
stock  lots,  shelled  lots,  and  cleaned- 
inshell  lots,  in  bulk  or  bags,  shall  not 
exceed  200,000  pounds.  For  farmers 
stock,  shelled  aiid  cleaned-inshell  lots 
not  completely  accessible  for  sampling, 
the  applicant  shall  be  required  to  have 
lots  made  accessible  for  sampling 
pursuant  to  inspection  service 
requirements.  The  importer  shall  cause 
appropriate  samples  of  each  lot  of  edible 
quality  shelled  peanuts  to  be  drawn  by 
the  inspection  service.  The  amount  of 
such  peanuts  drawn  shall  be  large 
enough  to  provide  for  a  grade  and  size 
analysis,  for  a  grading  check-sample, 
and  for  three  48-pound  samples  for 
aflatoxin  assay.  Because  there  is  no 
acceptable  method  of  drawing  official 
samples  from  bulk  conveyances  of 
shelled  peanuts,  the  importer  shall 
arrange  to  have  bulk  conveyances  of 
shelled  peanuts  sampled  during  the 
unloading  process.  A  bulk  lot  sampled 
in  this  maimer  must  be  positive  lot 
identified  by  the  inspection  service  and 
held  in  a  sealed  bin  until  the  associated 
inspection  and  aflatoxin  test  results 
have  been  reported. 


(4)  Aflatoxin  assay,  (i)  The  importer 
shall  cause  appropriate  samples  of  each 
lot  of  shelled  peanuts  intended  for 
edible  consumption  to  be  drawn  by  the 
inspection  service.  The  three  48-pound 
samples  shall  be  designated  by  the 
inspection  service  as  "Sample  lIMP." 
"Sample  2IMP,"  and  "Sample  3IMP" 
and  each  sample  shall  be  placed  in  a 
suitable  container  and  lot  identified  by 
the  inspection  service.  Sample  lIMP 
may  be  prepared  for  immediate  testing 
or  Samples  lIMP,  2IMP  and  3IMP  may 
be  returned  to  the  importer  for  testing  at 
a  later  date,  under  lot  identification 
procedures. 

(ii)  The  importer  shall  cause  Sample 
lIMP  to  be  ground  by  the  inspection 
service  or  a  USDA  or  PAC-approved 
laboratory  in  a  subsampling  mill.  The 
resultant  ground  subsample  shall  be  of 
a  size  specified  by  the  insptection 
service  and  shall  be  designated  as 
"Subsample  1-ABIMP."  At  the 
importer's  option,  a  second  subsample 
may  also  be  extracted  from  Sample 
lIMP  and  designated  "Subsample  1- 
CDIMP"  which  may  be  sent  for  aflatoxin 
assay  to  a  USDA  or  PAC-approved 
laboratory.  Both  subsamples  shall  be 
accompanied  by  a  notice  of  sampling 
signed  by  the  inspector  containing 
identifying  information  as  to  the 
importer,  the  lot  identification  of  the 
shelled  peanut  lot,  and  other 
information  deemed  necessarv  by  the 
inspection  service.  Subsamples  1- 
ABIMP  and  1-CDIMP  shall  be  analyzed 
only  in  a  USDA  or  PAC-approved 
laboratory.  The  methods  prescribed  bv 
the  Instruction  Manual  for  Aflatoxin 
Testing,  SD  Instruction- 1.  August  1994. 
shall  be  used  to  assay  the  aflatoxin 
level.  The  cost  of  testing  and 
notification  of  Subsamples  1-ABIMP 
and  1-CDIMP  shall  be  borne  by  the 
importer. 

(iii)  The  samples  designated  as 
Sample  2IMP  and  Sample  3IMP  shall  be 
held  as  aflatoxin  check-samples  bv  the 
inspection  service  or  the  importer  until 
the  analyses  results  from  Sample  lIMP 
are  known.  Upon  call  from  the  USDA  or 
PAC-approved  laboratory,  the  importer 
shall  cause  Sample  2IMP  to  be  ground 
by  the  inspection  service  in  a 
subsampling  mill.  The  resultant  ground 
subsample  from  Sample  2IMP  shall  be 
designated  as  "Subsample  2-ABIMP.  ' 
Upon  further  call  from  the  laboratory, 
the  importer  shall  cause  Sample  3IMP  to 
be  ground  by  the  inspection  service  in 
a  subsampling  mill.  The  resultant 
ground  subsample  shall  be  designated 
as  "Subsample  3-ABIMP."  The 
importer  shall  cause  Subsamples  2- 
ABIMP  and  3-ABIMP  to  be  sent  to  and 
analyzed  only  in  a  USDA  or  PAC- 
approved  laboratory.  Each  subsample 


shall  be  accompanied  by  a  notice  of 
sampling.  The  results  of  each  assay  shall 
be  reported  by  the  laborator>'  to  the 
importer.  All  costs  involved  in  the 
sampling,  shipment  and  assay  analysis 
of  subsamples  required  by  this  section 
shall  be  borne  by  the  importer. 

(iv)(A)  Importers  should  contact  one 
of  the  following  USDA  or  PAC-approved 
laboratories  to  arrange  for  chemical 
analysis. 

Science  and  Technology-  Division.  AMS, 
USDA.  P.O.  Box  279,'301  West  Pearl 
St.,  Aulander,  NC  27805.  Tel:  (919) 
345-1661  Ext.  156.  Fax:  (919)  345- 
1991 

Science  and  Technologv  Division,  AMS, 
USDA,  1211  Schlev  Ave..  Albanv.  GA 
31707.  Tel:  (912)  430-8490  /  8491. 
Fax:  (912)  430-8534 

Science  and  Technologv'  Division.  AMS, 
USDA,  P.O.  Box  488,'Ashbum,  GA 
31714.  Tel:  (912)567-3703 

Science  and  Trchnologv  Division,  AMS, 
USDA,  610  North  Main  St..  Blakelv. 
GA  31723,  Tel:  (912)  723-4570.  Fax: 
(912)  723-3294 

Science  and  Technologv  Division,  AMS. 
USDA.  1557  Reeves  St  ,  Dothan.  AL 
36303,  Tel:  (334)  794-5070.  Fax:  (334) 
671-7984 

Science  and  Technologv-  Division.  ,\MS. 
USDA,  107  South  Fourth  St.,  Madill, 
OK  73446.  Tel:  (405)  795-5615.  Fax: 
(405) 795-3645 

Science  and  Technologv  Division,  AMS, 
USDA.  P.O.  Box  272.'715  N.  Main 
Street,  Dawson,  GA  31742.  Tel:  (912) 
995-7257.  Fa>' (912)  995-3268 

Science  and  Technologv  Division.  AMS, 
USDA.  P.O.  Box  1130,  308  Culloden 
St..  Suffolk,  Va  23434,  Tel:  (804)  925- 
2286.  Fax: fH04)  925-2285 

ABC  Research,  3437  SW  24th  Avenue. 
Gainesville.  FL  32607-4502,  Tel 
(904)  372-0436,  Fax:  (904)  378-6483 

J.  Leek  Associates,  Inc.,  P.O.  Box  50395, 
1200  Wyandotte  (31705),  Albanv,  GA 
31703-0395.  Tel:  (912)  889-8293, 
Fax:  (912)888-1166 

].  Leek  Associates.  Inc..  P.O.  Box  368, 
675  East  Pine.  Colquitt,  GA  31737, 
Tel:  (912)  758-3722,  Fax:  (912)  758- 
2538 

J.  Leek  Associates.  Inc.,  P.O.  Box  6.  502 
West  Navarro  St.,  DeLeon.  TX  76444, 
Tel:  (817)  893-3653,  Fax:  (817)  893- 
3640 

Pert  Laboratories.  P.O.  Box  267,  Peanut 
Drive,  Edenton,  NC  27932.  Tel:  (919) 
482-4456.  Fax:  (919)  482-5370 

Pert  Laboratorv'  South.  P.O.  Box  149. 
Hwy  82  East,  Seabrook  Drive, 
Sylvester,  GA  31791.  Tel:  (912)  776- 
7676.  Fax: (912)  776-1137 
Professional  Service  Industries.  Inc.,  3 
Burwood  Lane,  San  Antonio,  TX 
78216,  Tel:  (210)  349-5242.  Fax:  (210) 
342-9401 
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Southern  Cotton  Oil  Company,  600  E. 

Nelson  Street,  P.O.  Box  180,  Quanah, 

TX  79252,  Tel:  (817)  663-5323.  Fax: 

(817)663-5091 
Quanta  Lab,  9330  Corporate  Drive,  Suite 

703,  Selma,  TX  78154-1257.  Tel: 

(210)  651-5799.  Fax:  (210)  651-9271. 

(B)  Further  information  concerning 
the  chemical  analyses  required  pursuant 
to  this  section  may  be  obtained  from: 
Science  and  Technology  Division,  AMS. 
USDA,  P.O.  Box  96456,' room  3507-S. 
Washington.  DC  2009Q-6456.  telephone 
(202)  720-5231.  or  facsimile  (202)  720- 
6496. 

(v)  Reporting  aflatoxin  assays.  A 
separate  aflatoxin  assay  certificate,  Form 
CSSD-3  "Certificate  of  Analysis  for 
Official  Samples"  or  equivalent  PAC 
approved  laboratory  form,  shall  be 
issued  by  the  laborator>'  performing  the 
analysis  for  each  lot.  The  assay 
certificate  shall  identify  the  importer. 
the  volume  of  the  peanut  lot  assayed. 
date  of  the  assay,  and  numerical  test 
result  of  the  assay.  The  results  of  the 
assay  shall  be  reported  as  follows. 

(A)  For  the  current  peanut  quota  year, 
"negative"  aflatoxin  content  means  15 
parts  per  billion  (ppb)  or  less  aflatoxin 
content  for  peanuts  which  have  been 
certified  as  meeting  edible  quality  grade 
requirements.  Such  lots  shall  be 
certified  as  "Meets  U.S.  import 
requirements  for  edible  peanuts  under 
§999.600  with  regard  to  aflatoxin." 

(B)  Lots  containing  more  than  15  ppb 
aflatoxin  content  shall  be  certified  as 
"Fails  to  meet  U.S.  import  requirements 
for  edible  peanuts  under  §  999.600  with 
regard  to  aflatoxin."  The  certificate  of 
any  inedible  peanut  lot  also  shall 
specify  the  aflatoxin  count  in  ppb.  The 
importer  shall  file  USDA  Form  CSSI>- 
3.  or  equivalent  form,  with  the 
Secretary,  regardless  of  the  test  result. 

(5)  Appeal  inspection.  In  the  event  an 
importer  questions  the  results  of  a 
quality  and  size  inspection,  an  appeal 
inspection  may  be  requested  by  the 
importer  and  performed  by  the 
inspection  service.  A  second  sample 
will  be  drawn  from  each  container  and 
shall  be  double  the  size  of  the  original 
sample.  The  results  of  the  appeal 
sample  shall  be  final  and  the  fee  for 
sampling,  grading  and  aflatoxin  analysis 
shall  be  charged  to  the  importer. 

(e)  Disposition  of  peanuts  failing 
edible  quality  requirements.  Peanuts 
shelled,  sized  and  sorted  in  another 
country  prior  to  arrival  in  the  U.S.  and 
shelled  peanuts  which  originated  from 
imported  Segregation  1  peanuts  that  fail 
quality  requirements  of  Table  1 
(excessive  damage,  minor  defects, 
moisture,  or  foreign  material)  or  are 
positive  to  aflatoxin  may  be 


reconditioned  by  remilling  and/or 
blanching.  After  such  reconditioning, 
peanuts  meeting  the  quality 
requirements  of  Table  1  and  which  are 
negative  to  aflatoxin  (15  ppb  or  less) 
may  be  disposed  for  edible  peanut  use. 
Residual  peanut  lots  resulting  from 
milling  or  reconditioning  of  such  lots 
shall  be  disposed  of  as  prescribed 
below: 

(1)  Failing  peanut  lots  may  be 
disposed  for  non-human  consumption 
uses  (such  as  Hvestock  feed,  wild 
animal  feed,  rodent  bait,  seed,  etc.) 
which  are  not  otherwise  regulated  by 
this  section;  Provided,  that  each  such  lot 
is  lot  identified  and  certified  as  to 
aflatoxin  content  (actual  numerical 
count).  On  the  shipping  papers  covering 
the  disposition  of  each  such  lot.  the 
importer  shall  cause  the  following 
statement  to  be  shown:  "The  peanuts 
covered  by  this  bill  of  lading  (or 
invoice)  are  not  to  be  used  for  hiunan 
consumption." 

(2)  Peanuts,  and  portions  of  peanuts 
which  are  separated  from  edible  quality 
peanuts  by  screening  or  sorting  or  other 
means  during  the  milling  process 
("sheller  oilstock  residuals"),  may  be 
sent  to  inedible  peanut  markets 
pursuant  to  paragraph  (e)(1)  of  this 
section,  crushed  or  exported.  Such 
peanut  may  be  commingled  with  other 
milled  residuals.  Such  peanuts  shall  be 
positive  lot  identified,  red  tagged  in 
bulk  or  bags  or  other  suitable  containers. 

(i)  If  such  peanuts  have  not  been 
certified  as  to  aflatoxin  content,  as 
prescribed  in  paragraph  (d)  of  this 
section,  disposition  is  limited  to 
crushing  and  the  importer  shall  cause 
the  following  statement  to  be  shown  on 
the  shipping  papers:  "The  peanuts 
covered  by  this  bill  of  lading  (or  invoice, 
etc.)  are  limited  to  crushing  only  and 
may  contain  aflatoxin." 

(ii)  If  the  peanuts  are  certified  as  301 
ppb  or  more  aflatoxin  content, 
disposition  shall  be  limited  to  crushing 
or  export. 

(3)  Shelled  peanuts  which  originated 
from  Segregation  1  peanuts  that  fail 
quality  requirements  of  Table  1.  peanuts 
derived  from  the  milling  for  seed  of 
Segregation  2  and  3  farmers  stock 
peanuts,  and  peanuts  which  are  positive 
to  aflatoxin  may  be  remilled  or 
blanched.  Residuals  of  remilled  and/or 
blanched  peanuts  which  continue  to  fail 
quality  requirements  of  Table  1  shall  be 
disposed  of  pursuant  to  paragraphs  (e) 
(1)  or  (2)  of  this  section. 

(4)  All  certifications,  lot 
identifications,  and  movement  to 
inedible  dispositions,  sufficient  to 
account  for  all  peanuts  in  each 
consumption  entry,  shall  be  reported  to 
the  Secretary  by  the  importer  pursuant 


to  paragraphs  (fl(2)  and  (f)(3)  of  this 
section. 

(f)  Safeguard  procedures.  (1)  Prior  to 
arrival  of  a  foreign  produced  peanut  lot 
at  a  port-of-entry,  the  importer,  or 
customs  broker  acting  on  behalf  of  the 
importer,  shall  mail  or  send  by  facsimile 
transmission  (fax)  a  copy  of  the  Customs 
Service  entry  documentation  for  the 
peanut  lot  or  lots  to  the  inspection 
ser\'ice  office  that  will  perform  sampling 
of  the  peanut  shipment.  More  than  one 
lot  may  be  entered  on  one  entry 
document.  The  documentation  shall 
include  identifying  lot(s)  or  container 
number(s)  and  volimie  of  the  peanuts  in 
each  lot  being  entered,  and  the  location 
(including  city  and  street  address),  date 
and  time  for  inspection  sampling.  The 
inspection  office  shall  sign,  stamp,  and 
return  the  entry  document  to  the 
importer.  The  importer  shall  present  the 
stamped  document  to  the  Customs 
Service  at  the  port-of-entry  and  send  a 
copy  of  the  document  to  the  Secretary. 
The  importer  also  shall  cause  a  copy  of 
the  entry  document  to  accompany  the 
peanut  lot  and  be  presented  to  the 
inspection  service  at  the  inland 
destination  of  the  lot. 

(2)  The  importer  shall  file  with  the 
Secretary  copies  of  the  entry  document 
and  grade,  aflatoxin,  and  lot 
identification  certifications  sufficient  to 
account  for  all  peanuts  in  each  lot  listed 
on  the  entry  document  filed  by  the 
importer.  Positive  lot  identification  of 
residual  lots,  transfer  certificates,  and 
other  dociunentation  showing  inedible 
disposition  or  export,  such  as  bills  of 
lading  and  sales  receipts,  export 
declarations,  or  certificates  of  burying, 
which  report  the  weight  of  peanuts 
being  disposed  and  the  name,  address 
and  telephone  number  of  the  inedible 
peanut  receiver,  must  be  sent  to  the 
Marketing  Order  Administration 
Branch,  Attn:  Report  of  Imported 
Peanuts.  Facsimile  transmissions  and 
overnight  mail  may  be  used  to  ensure 
timely  receipt  of  inspection  certificates 
and  other  documentation.  Fax  reports 
should  be  sent  to  (202)  720-5698. 
Overnight  and  express  mail  deliveries 
should  be  addressed  to  USDA,  AMS, 
FV,  Marketing  Order  Administration 
Branch,  14th  and  Independence 
Avenue,  SW.  Room:  2525-S. 
Washington.  D.C.,  20250,  Attn:  Report 
of  Imported  Peanuts.  Regular  mail 
should  be  sent  to  FV,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456.  Attn:  Report  of 
Imported  Peanuts.  Telephone  inquiries 
should  be  made  to  (202)  720-6862. 

(3)  Certificates  and  other 
documentation  for  each  peanut  lot  must 
be  filed  within  23  days  of  the  date  of 
filing  for  consumption  entry,  or,  if  a 
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redelivery  notice  is  issued  on  the  peanut 
lot,  subsequently  filed  prior  to 
conclusion  of  the  redelivery  period 
which  will  be  60  days,  unless  otherwise 
specified  by  the  Customs  Service. 

(4)  The  Secretary  shall  ask  the 
Customs  Service  to  issue  a  redelivery 
demand  for  foreign  produced  peanut 
lots  failing  to  meet  requirements  of  this 
section.  Extensions  in  a  redeUvery 
period  granted  by  the  Customs  Service 
will  be  correspondingly  extended  by  the 
Secretary,  upon  request  of  the  importer. 
Importers  unable  to  account  for  the 
disposition  of  all  peanuts  covered  in  a 
redehvery  order,  or  redehver  such 
peanuts,  shall  be  hable  for  liquidated 
damages.  Failuire  to  fully  comply  wiih 
quahty  and  handling  requirements  or 
failure  to  notify  the  Secretary  of 
disposition  of  all  foreign  produced 
peanuts,  as  required  under  this  section, 
may  result  in  a  compliance  investigation 
by  the  Secretary.  Falsification  of  reports 
submitted  to  the  Secretary  is  a  violation 
of  Federal  law  punishable  by  fine  or 
imprisonment,  or  both. 

(5)  Reinspection.  Whenever  the 
Secretary  has  reason  to  beheve  that 
peanuts  may  have  been  damaged  or 
deteriorated  while  in  storage,  the 
Secretary  may  reject  the  then  effective 
inspection  certificate  and  may  require 
the  importer  to  have  the  peanuts 
reinspected  to  establish  whether  or  not 
such  peanuts  may  be  disposed  of  for 
human  consimiption. 

(6)  Early  arrival  and  storage.  Peanut 
lots  sampled  and  inspected  upon  arrival 
in  the  United  States,  but  placed  in 
storage  for  more  than  one  month  prior 
to  beginning  of  the  quota  year  for  which 
the  peanuts  will  be  entered,  must  be 
reported  to  AMS  at  the  time  of 
inspection.  The  importer  shall  file 
copies  of  the  Customs  Service 
documentation  showing  the  volume  of 
peanuts  placed  in  storage  and  location, 
including  any  identifying  number  of  the 
storage  warehouse.  Such  peanuts  should 
be  stored  in  clean,  dry  warehouses  and 
under  cold  storage  conditions  consistent 
with  industry  standards.  Pursuant  to 
paragraph  (f)(5)  of  this  section,  tlie 
Secretary  may  require  reinspection  of 
the  lot  at  the  time  the  lot  is  declared  for 
entry  with  the  Customs  Service. 

(g)  Additional  requirements.  (1) 
Nothing  contained  in  this  section  shall 
preclude  any  importer  from  milling  or 
reconditioning,  prior  to  importation, 
any  shipment  of  peanuts  for  the  purpose 
of  making  such  lot  ehgible  for 
importation  into  the  United  States. 
However,  all  peanuts  presented  for 
entry  for  human  consumption  use  must 
be  certified  as  meeting  the  quality 
requirements  specified  in  paragraph  (c) 
of  this  section. 


(2)  Conditionally  released  peanut  lots 
of  like  quality  and  belonging  to  the  same 
importer  may  be  commingled.  Defects  in 
an  inspected  lot  may  not  be  blended  out 
by  commingling  with  other  lots  of 
higher  quality.  Comminghng  also  must 
be  consistent  with  apphcable  Customs 
Service  regulations.  Commingled  lots 
must  be  reported  and  disposed  of 
pursuant  to  paragraphs  (0(2)  and  (f)(3) 
of  this  section. 

(3)  Inspection  by  the  Federal  or 
Federal-State  Inspection  Service  shall  be 
available  and  performed  in  accordance 
with  the  rules  and  regulations  governing 
certification  of  fresh  fruits,  vegetables 
and  other  products  (7  CFR  part  51).  The 
importer  shall  make  each  conditionally 
released  lot  available  and  accessible  for 
inspection  as  provided  herein.  Because 
inspectors  may  not  be  stationed  in  the 
immediate  vicinity  of  some  ports-of- 
entry.  importers  must  make 
arrangements  for  sampling,  inspection, 
and  certification  through  one  of  the 
offices  and  laboratories  listed  in 
paragraphs  (d)(3)  and  (d)(4)  of  this 
section,  respectively. 

(4)  Imported  peanut  lots  sampled  and 
inspected  at  the  port-of-entry,  or  at  other 
locations,  shall  meet  the  quality 
requirements  of  this  section  in  effect  on 
the  date  of  inspection. 

(5)  A  foreign-produced  peanut  lot 
entered  for  consumption  or  for 
warehouse  may  be  transferred  or  sold  to 
another  person:  Provided,  That  the 
original  importer  shall  be  the  importer 
of  record  unless  the  new  owner  applies 
for  bond  and  files  Customs  Service 
documents  pursuant  to  19  CFR 
§§141.113  and  141.20;  and  Provided 
further.  That  such  peanuts  must  be 
certified  and  reported  to  the  Secretary 
pursuant  to  paragraphs  (f)(2)  and  (f)(3) 
of  this  section. 

(6)  The  cost  of  transportation, 
sampling,  inspection,  certification, 
chemical  analysis,  and  identification,  as 
well  as  remilling  and  blanching,  and 
further  inspection  of  remilled  and 
blanched  lots,  and  disposition  of  failing 
peanuts,  shall  be  borne  by  the  importer. 
Whenever  peanuts  are  presented  for 
inspection,  the  importer  shall  furnish 
any  labor  and  pay  any  costs  incurred  in 
moving,  opening  containers,  and 
shipment  of  samples  as  may  be 
necessary  for  proper  sampling  and 
inspection.  The  inspection  service  shall 
bill  the  importer  for  fees  covering 
quality  and  size  inspections:  time  for 
sampling;  packaging  and  defivering 
aflatoxin  samples  to  laboratories; 
certifications  of  lot  identification  and  lot 
transfer  to  other  locations,  and  other 
inspection  certifications  as  mav  be 
necessary  to  verify  edible  quality  or 
inedible  disposition,  as  specified  herein. 


The  USDA  and  PAC-approved 
laboratories  shall  bill  the  importer 
separately  for  fees  for  aflatoxin  assay. 
The  importer  also  shall  pay  all  required 
Customs  Service  costs  as  required  by 
that  agency. 

(7)  Each  person  subject  to  this  section 
shall  maintain  true  and  complete 
records  of  activities  and  transactions 
specified  in  these  regulations.  Such 
records  and  documentation 
accumulated  diuing  entry  shall  be 
retained  for  not  less  than  two  years  after 
the  calendar  year  of  acquisition,  except 
that  Customs  Service  documents  shall 
be  retained  as  required  bv  that  agency. 
The  Secretary,  through  duly  authorized 
representatives,  shall  have  access  to  any 
such  person's  premises  during  regular 
business  hours  and  shall  be  permitted, 
at  any  such  time,  to  inspect  such 
records  and  any  p)eanuts  held  by  such 
person. 

(8)  The  provisions  of  this  section  do 
not  supersede  any  restrictions  or 
prohibitions  on  jjeanuts  under  the 
Federal  Plant  Quarantine  Act  of  1912. 
the  Federal  Food.  Drug  and  Cosmetic 
Act,  any  other  apphcable  laws,  or 
regulations  of  other  Federal  agencies, 
including  import  regulations  and 
procedures  of  the  Customs  Service. 

Dated;  December  31. 1996. 
Ltury  B.  Lace, 

Acting  Director.  Fruit  and  Vegetable  Division. 
[PR  Doc.  97-283  Filed  l-*-97.  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-61-AD;  Amendment 
39-0878;  AD  97-01-07] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  and  Avro 
146-RJ  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAe  146  and  Avro  146-R)  series 
airplanes,  that  requires  modification  of 
the  left  and  right  elevators,  and 
replacement  of  the  elevator  spring  with 
a  stiffer  spring.  This  amendment  is 
prompted  by  reports  indicating  that 
water  and  ice  have  accumulated  at  the 
trailing  edge  of  the  left  and  right 
elevators;  this  accumulation  can  cause 
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the  elevators  to  become  unbalanced,  and 
oscillate  or  flutter.  The  actions  specified 
by  this  AD  are  intended  to  prevent  this 
oscillation  or  flutter.  Elevator 
oscillation,  if  not  corrected,  could  result 
in  reduced  controllability  of  the 
airplane.  Elevator  flutter,  if  not 
corrected,  could  couple  with  the  natural 
vibrations  of  the  airplane,  and  result  in 
loss  of  the  airplane's  structural  integrity  .- 
DATES:  Effective  Februar\'  13.  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
13,  1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
.•\ircraft  Limited,  Avro  International 
Aerospace  Division.  Customer  Support. 
Woodford  Aerodrome,  Woodford. 
Cheshire  SK7  IQR,  England  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
P"AA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW  ,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPPt-EMENTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  Model  BAe  146  and  .\vro 
146-RI  series  airplanes  was  published 
in  the  Federal  Register  on  October  18. 
1996  (61  FR  54362)  That  action 
proposed  to  require  modification  of  the 
left  and  right  elevators  by  installation  of 
mass  balance  weights  at  the  leading 
edge  of  the  horn,  forward  of  the  hinge 
line;  and  replacement  of  the  elevator 
spring  with  a  stiffer  spring. 

Interested  persons  nave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  52  British 
Aerospace  Model  BAe  146  and  Avro 
146-RJ  series  airplanes  of  U.S.  registry' 
will  be  affected  by  this  AD,  that  it  will 


take  approximately  12  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $700  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $73,840,  or  $1,420  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
■'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Dorket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13— {Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-01-07  British  Aerospace  Regional 

Aircraft  Limited,  AVRO  International 
Aerospace  Division  (Formerly  British 
Aerospace,  pic;  British  Aerospace 
Commercial  AircraR  Limited): 
Amendment  39-9878.  Docket  96-NM- 
51-AD. 
Applicability:  All  Model  BAe  146  and  Avro 
146-RJ  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
t)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  left  and  right  elevators 
from  oscillating  or  fluttering,  which 
could  result  in  either  reduced 
controllability  of  the  airplane,  or  loss  of 
the  airplane's  structural  integrity, 
accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  accomplish  the  requirements 
of  paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Modify  the  left  and  right  elevators  by 
installing  mass  balance  weights  at  the  leading 
edge  of  the  horn,  forward  of  the  elevator 
hinge  line,  in  accordance  with  British 
Aerospace  Service  Bulletin  SB. 55— 014— 
01510A,  dated  December  15.  1995.  And 

(2)  Replace  the  left  and  right  elevator 
spring  with  a  stiffer  spring,  in  accordance 
with  British  Aerospace  Service  Bulletin 
SB.27-15O-01510B.  dated  December  15, 
1995. 

(b)  As  of  12  months  after  the  effective  date 
of  this  AD.  no  person  shall  install  on  any 
airplane  an  elevator  that  has  not  been 
modified  in  accordance  with  paragraph  (a)  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insf)ector.  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  hom  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
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of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  modification  and  replacement  shall 
be  done  in  accordance  with  British 
Aerospace  Service  Bulletin  SB. 55-014- 
01510A,  dated  December  15,  1995;  and 
British  Aerospace  Service  Bulletin  SB.27- 
15O-01510B,  dated  December  15,  1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  Regional  Aircraft  Limited,  A\to 
International  Aerospace  Division,  Customer 
Support,  Woodford  Aerodrome,  Woodford, 
Cheshire  SK7  IQR,  England.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
February  13,  1997. 

Issued  in  Renton,  Washington,  on  January 
2,  1997. 

S.  R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
(FR  Doc.  97-365  Filed  1-&-97:  8:45  am) 
BILUNQ  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-28^D;  Amendment 
39-8879;  AD  97-01-08] 

RIN:  2120-^AS4 

Airworttiiness  Directives;  Fokker 
Modei  F27  Mark  100,  200,  300,  400,  500, 
600,  and  700  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F27 
Mark  100,  200,  300,  400,  500,  600,  and 
700  series  airplanes,  that  requires  a  one- 
time visual  inspection  to  detect  missing 
rivet  heads  or  loose  rivets  of  the 
applicable  stringer-to-rib  connections  in 
the  upper  and  lower  wing  skin,  and 
repair,  if  necessary.  In  heu  of  the  one- 
time visual  inspection  or  in  addition  to 
that  inspection,  the  AD  also  requires 
replacement  of  certain  rivets  with 
certain  new  rivets  in  all  applicable  rib- 
to-stringer  connections  of  the  upper  and 
lower  wings.  This  amendment  is 
prompted  by  reports  of  missing  rivet 
heads  at  the  rib-to-stringer  connections 
of  the  upper  and  lower  wing  skin  at 
stringers  5  and  6.  The  actions  specified 


by  this  AD  are  intended  to  prevent 
reduced  structural  integrity  of  the  wings 
that  is  caused  by  problems  associated 
with  missing  and/or  loose  rivets. 
DATES:  Effective  February  13.  1997. 
The  incorporation  by  reference  of 
certain  publications  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
13,  1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc.,  1199 
North  Fairfax  Street,  Alexandria. 
Virginia  22314.  This  information  mav  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056:  telephone 
(206) 227-1721; fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (.AD) 
that  is  apphcable  to  certain  Fokker 
Model  F27  Mark  100.  200,  300.  400, 
500,  600,  and  700  series  airplanes  was 
published  m  the  Federal  Register  on 
July  24,  1996  (61  FR  38407),  That  action 
proposed  to  require  a  one-time  visual 
inspection  to  detect  missing  rivet  heads 
or  loose  rivets  of  the  applicable  stringei- 
to-rib  connections  in  the  upper  and 
lower  skin,  and  repair,  if  necessary.  In 
lieu  of  the  one-time  visual  inspection,  or 
in  addition  to  that  inspection,  that 
action  also  proposed  to  require 
replacement  of  certain  rivets  with 
certain  new  rivets  in  all  applicable  rib- 
to-stringer  connections  of  the  upper  and 
lower  wings. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  to  Cite  the  Latest  Dutch  AD 

One  commenter  notes  that  the 
preamble  to  the  notice  stated  that  "the 
RLD  classified  (Fokker  Service  Bulletin 
F27/57-74,  dated  November  15,  1994J 
as  mandatory  and  issued  Dutch 
airworthiness  directive  BLA  93-094  (A), 
dated  July  16,  1993  *   *   *."The 


commenter  points  out  that  the  reference 
to  BLA  93-094  (A)  is.  incorrect,  since 
that  BLA  93-094  (A)  was  issued  in 
1993,  a  year  earher  than  the  release  of 
Fokker  Service  Bulletin  F27/57-74.  The 
commenter  states  that  the  Ehjtch  BL.^ 
that  mandated  that  service  bulletin  is 
BLA  94-148,  dated  November  24,  1994. 

The  FAA  concurs.  The  FAA 
inadvertently  referenced  the  wrong  BLA 
number  and  issue  date  in  the  preamble 
to  the  notice;  it  should  have  referenced 
BLA  94-148  as  the  applicable  Dutch 
airworthiness  directive.  However,  since 
that  information  is  not  restated  in  this 
final  rule,  no  specific  change  is 
necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FA.^  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  6  Fokker 
Model  100,  200,  300.  400.  500,  600.  and 
700  series  airplanes  of  U.S.  registr>  will 
be  affected  by  this  AD. 

The  required  inspection  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
required  inspection  action  on  U.S. 
operators  is  estimated  to  be  $240  per 
airplane. 

The  required  replacement  will  take 
approximately  19  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  required  parts  will  be  nominal. 
Based  on  these  figures,  the  cost  impact 
of  the  required  replacement  on  U.S. 
operators  is  estimated  to  be  $1,140  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
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it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.'Februar\-  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

.■\ir  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.administration  amends  part  39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [AmerKJed] 

2  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-01-08  Fokker  .\mendment  39-9879. 
Docket  96-.\M-2&-AD 

Applicability  Model  F27  Mark  100.  200, 
300.  400,  500.  600,  and  700  series  airplanes, 
serial  numbers  10653  through  10692 
inclusive;  on  which  Pari  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletins  F27/57-68  and  F27/57-70 
has  not  been  accomplished,  certificated  in 
any  category'. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D,  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  ,^D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loose  or  missing  rivets  at  the 
rib-to-stringer  connections  of  the  upper  and 
lower  wing  skin  at  stringers  5  and  6,  which 
could  result  in  reduced  structural  integrity  of 
the  wings:  accomplish  the  following: 

(a)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  Prior  to  the  accumulation  of  10.000 
total  flight  cycles,  or  within  2  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  perform  a  one-time  visual 
insjsection  to  detect  missing  rivet  heads  or 
loose  rivets  of  the  applicable  stringer-to-rib 
connections  in  the  upper  and  lower  skin,  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F27/57-74.  dated  November 
15,  1994. 

(1)  If  no  missing  rivet  head  and  no  loose 
rivet  is  detected,  no  further  action  is  required 
by  paragraph  (a)  of  this  AD. 

(2)  If  any  missing  rivet  head  or  loose  rivet 
is  detected,  prior  to  further  flight,  repair  the 
affected  rib-to-stringer  connection,  in 
accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(b)  Prior  to  the  accumulation  of  10,000 
total  flight  cycles,  or  within  1  year  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  replace  rivets  having  part  nu.Tiber  (P/ 
N)  MS20600AD4W2  with  new  rivets  having 
P/N  CR3553P4  in  all  applicable  rib-to- 
stringer  connections  of  the  upper  and  lower 
wings,  in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F27/57-74,  dated  November 
15,  1994. 

(c)  Airplanes  on  which  the  replacement 
required  by  paragraph  (b)  of  this  AD  is 
performed  within  the  compliance  time 
specified  in  paragraph  (a)  of  this  AD  are  not 
required  to  accomplish  the  inspection 
required  by  paragraph  (a)  of  this  AD 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  F.\A, 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113, 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

(f)  The  insp>ection.  repair,  and  replacement 
shall  be  done  in  accordance  with  Fokker 
Service  Bulletin  F27/57-74.  dated  November 
15.  1994,  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 


from  Fokker  Aircraft  USA.  Inc.  1199  North 
Fairfax  Street.  Alexandria.  Virginia  22314, 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SVV..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW,,  suite  7(X),  Washington. 
DC, 

(g)  This  amendment  becomes  effective  on 
February  13.  1997. 

Issued  in  Renton,  Washington,  on  January 
2,  1997. 

S,  R.  MUler, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc,  97-362  Filed  1-8-97;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  96-SW-03-AD;  Amendment 
39-9877;  AD  97-01-06] 

BIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.-Manufactured 
Restricted  Category  Model  HH-1K,  TH- 
1F,  TH-1L,  UH-1A,  UH-1B,  UH-1E, 
UH-1F,  UH-1H,  UH-1L,  and  UH-1P 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron, 
Inc.  (BHTI)-manufactured  restricted 
categor>'  Model  HH-lK.  TH-lF.  TH-lL. 
UH-IA,  UH-IB,  UH-IE,  UH-lF.  UH- 
IH,  UH-IL,  and  UH-lP  helicopters, 
that  requires  a  one-tim.e  inspection  of 
the  tail  rotor  slider  (slider)  to  verify  that 
it  was  manufactured  with  the  correct 
outside  diameter.  This  amendment  is 
prompted  by  a  United  States  (U.S.) 
Army  Safety  of  Flight  message  that 
reports  that  some  sliders  may  have  been 
improperly  manufactured  with  an 
undersized  wall  thickness  by  U.S.  Army 
vendors.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fatigue 
failure  of  the  slider,  which  could  cause 
loss  of  tail  rotor  control  and  subsequent 
loss  of  control  of  the  helicopter. 
EFFECTIVE  DATE:  February  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Uday  Garadi,  Aerospace  Engineer, 
Rotorcraft  Certification  Office, 
Rotorcrafl  Directorate,  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137;  telephone  (817)  222-5157,  fax 
(817) 222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Bell  Helicopter 
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Textron,  Inc.  (BHTI)-manufactured 
restricted  category  Model  HH-IK,  TH- 
IF,  TH-IL.  UH-IA,  UH-IB.  UH-lE. 
UH-IF,  UH-IH.  UH-IL.  and  UH-lP 
helicopters  was  published  in  the 
Federal  Register  on  September  5.  1996 
(61  FR  46742).  That  action  proposed  to 
require  a  one-time  inspection  of  the  tail 
rotor. shder  (slider)  to  verif>  that  it  was 
manufactured  with  the  correct  outside 
diameter. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
pubhc  interest  require  the  adoption  of 
the  rule  as  proposed,  with  one 
exception.  The  word  "barrel"  was 
added  to  paragraph  (a)  of  the  AD  to 
indicate  that  the  splined  shaft  of  the 
slider  is  also  known  as  the  barrel  of  the 
slider.  This  change  neither  increases  the 
costs  associated  with  the  AD  nor 
increases  the  scope  of  the  AD. 

The  FAA  estimates  that  80  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  0.5 
work  hour  per  helicopter  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Replacement  of  the  slider  requires  8 
hours,  and  required  parts  cost 
approximately  $72  per  helicopter.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $46,560  if  replacement  of  the  sUder 
is  required  in  all  of  the  fleet. 

The  regulations  adopted  herein  wrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  O^Tl  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows; 

AD  97-01-06     California  Department  of 
Forestry;  Erickson  Air  Crane  Co.; 
Garlick  Helicopters:  Hawkins  and 
Powers  Aviation.  Inc.;  International 
Helicopters,  Inc.;  Smith  Helicopters; 
Southwest  Florida  Aviation;  West  Coast 
Fabrications;  Western  International 
Aviation,  Inc.;  Williams  Helicopter 
Technology,  Inc.;  and  UNC  Helicopters: 
Amendment  39-9877.  Docket  No.  96- 
SW-03-AD. 

Applicability:  Bell  Helicopter  Textron. 
Inc. -manufactured  Model  HH-lK.  TH-lF 
TH-lL.  UH-IA.  LiH-lB.  UH-lE,  UH-lF. 
UH-IH.  LfH-lL.  and  UH-lP  helicopters, 
certificated  in  the  restricted  category 

Note  1:  This  .\D  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofjerator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approyal 
from  the  F.^A.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary-  to  address  the  unsafe 
condition  described  in  this  AD  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD 

Compliance:  Required  within  5  hours  lime- 
in-service  after  the  effective  date  of  this  .\D, 
unless  accomplished  previously. 

To  prevent  fatigue  failure  of  the  tail  rotor 
slider  (slider),  which  could  cause  loss  of  the 
tail  rotor  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following; 

(a)  Using  a  calibrated  caliper  or 
micrometer,  measure  the  outside  diameter  of 
the  splined  shaft  (barrel)  of  the  slider,  part 
nomber  (P,'N)  204-010-720-3  or  P,'N  204- 
010-720-003.  at  two  points  that  are  90 
degrees  apart  on  the  outside  circumference  of 


the  barrel,  one-half  to  one  inch  from  either 
end  of  the  slider.  If  the  outside  diameter  of 
the  slider  is  less  than  1.300  inches,  remove 
the  slider  and  replace  it.  prior  to  further 
flight,  with  a  slider  that  has  an  outside 
diameter  of  1.300  inches  or  greater. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager.  Rolorcraft 
Certification  Office.  Rotorcraft  Directorate. 
FAA.  Operators  shall  submit  their  requests 
through  an  F.AA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Rotorcraft 
Certification  Office 

Note  2:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate. 
FAA  Operators  shall  submit  their  requests 
through  an  FA.^  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  .Manager.  Rotorcraft 
Certification  Office 

Note  2:  Information  concerning  the 
existence  of  approved  altematiye  methods  of 
compliance  with  this  .\D,  if  any  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished 

(e)  This  amendment  becomes  effective  on 
February  13,  1997 

Issued  in  Fori  Worth,  Texas,  on  December 
31.  1996 

Larry  M.  Kelly, 

Acting  Manager.  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

|FR  Doc  97-*04  Filed  1-8-97;  8:45  am] 

BtLUNG  CODE  4910-13-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-381 10;  File  No.  87-30-95] 
RIN  3235-AG66 

Order  Execution  Obligations 

AGENCY:  Securities  and  E.\change 

Commission. 

ACTION:  Final  rule;  revised  effective 

date;  revised  compUance  dates. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  revising  (1)  The 
effective  date  of  Rule  llAcl-4  ("Limit 
Order  Display  Rule")  and  amendments 
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ISS 


to  Rule  llAcl-1  ("ECN  Amendment"  to 
the  "Quote  Rule")  from  January  10  to 
January  13,  1997:  (2)  the  effective  date 
of  the  amendment  to  subsection 
(a)(25)(ii)  of  the  Quote  Rule  ("Subject 
Security  Definition")  to  April  10.  1997; 
and  (3)  the  compliance  dates  of  the  ECN 
Amendment  with  resf)ect  to  most  over- 
the-counter  ("OTC")  securities. 
DATES:  Effective  January-  9,  1997.  the 
effective  date  for  the  Limit  Order 
Display  Rule,  and  the  amendments  to 
the  Quote  Rule,  adopted  August  28. 
1996.  by  the  Securities  and  Exchange 
Commission,  and  published  on 
September  12,  1996  (61  FR  48290) 
(collectively,  "Order  Execution  Rules"), 
is  being  changed  to  Januarv'  13.  1997. 
except  that  the  effective  date  for  the 
amendment  to  §240.1  lAcl-l(a)(25)(ii) 
the  Subject  Security  Definition  in  the 
Quote  Rule  is  April  10.  1997.  The 
compliance  date  with  respect  to  the 
ECN  Amendment  (except  for  the  Subject 
Security  Definition)  for  exchange-traded 
securities  and  50  of  the  1000  most 
actively  traded  OTC  securities  is 
January  13.  1997.  The  compliance  date 
of  the  ECN  Amendment  for  an 
additional  100  of  these  1.000  secunties 
is  )anuar>'  31.  1997.  and  the  compliance 
date  for  the  remaining  850  most  actively 
traded  securities  is  February'  21.  1997 
The  final  compliance  date  for  the 
remainder  of  the  securities  is  March  28. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Prout  Lefler.  Special  Counsel.  Gail 
Marshall-Smith,  Special  Counsel,  or 
David  Oestreicher.  Special  Counsel. 
(202)  942-0158.  Division  of  Market 
Regulation,  Securities  and  Exchange 
Cormnission.  450  Fifth  Street.  N.VV., 
Mail  Stop  5-1,  Washington.  DC.  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  28,  1996.  the  Securities 
and  Exchange  Commission 
("Commission")  adopted  Rule  llAcl- 
4.'  the  "Limit  Order  Display  Rule,"  and 
amendments  to  Rule  llAcl-1.  the  "ECN 
Amendment."  to  require  OTC  market 
makers  and  exchange  specialists  to 
display  certain  customer  limit  orders, 
and  to  publicly  dissemmate  the  best 
prices  that  the  OTC  market  maker  or 
exchange  specialist  has  placed  in 
certain  electronic  communications 
networks  ("ECNs").  or  to  comply 
indirectly  with  the  ECN  x^mendment  bv 
using  an  ECN  that  furnishes  the  best 
market  maker  and  specialist  prices 
therein  to  the  public  quotation  system. 
The  Commission  also  expanded  the 
definition  of  "subject  security"  under 


the  Quote  Rule,  which  brought  all 
exchange-traded  securities,  rather  than 
just  the  subset  of  such  securities  knowTi 
as  "Rule  19c-3  securities,"  under  the 
scope  of  the  mandatory  quotation 
requirements  of  the  Quote  Rule.  In  the 
Adopting  Release,  the  Commission 
deemed  the  effective  date  of  all  these 
initiatives  lanuary-  10.  1997.  Thereafter, 
the  Commission  modified  the 
compliance  dates  with  respect  to  the 
Limit  Order  Display  Rule  so  that  the 
display  of  customer  limit  orders  in  OTC 
securities  now  will  be  phased-in  over 
several  months.^ 

More  recently,  the  Commission 
received  a  letter  from  the  National 
Association  of  Securities  Dealers 
("NASD")  requesting  additional  relief 
from  the  Limit  Order  Display  Rule  and 
the  ECN  Amendment. '  First,  the  NASD 
letter  requests  that  the  implementation 
date  of  both  the  Limit  Order  Display 
Rule  and  the  ECN  Amendment  be 
delayed  by  one  business  day  to  ensure 
an  orderly  and  safe  introduction  of  the 
software  necessary  to  operate  in 
accordance  with  the  new  rules.  Second, 
the  NASD  letter  requests  that  the  ECN 
Amendment  be  phased-in  according  to 
the  same  schedule  as  the  Limit  Order 
Display  Rule. 

Trie  Commission  is  hereby  modifying 
the  effective  dates  and  compliance  dates 
in  response  to  the  NASD  letter.  In 
addition,  in  order  to  address  concerns 
about  the  impact  on  marketwide 
quotation  systems  and  third  market 
makers  upon  implementation  of  the 
mandatory  quotation  requirement  of  the 
Order  Execution  Rules,  the  Commission 
is  moving  from  January  10,  to  April  10, 
1997,  the  effective  date  of  the  new 
definition  of  "subject  security"  under 
the  Quote  Rule  (Rule  llAcl- 
l(a)(25)(ii)).  as  discussed  below. 

IL  Discussion 

A.  Implementation  Date  of  the  ECN 
Amendment 

With  regard  to  the  implementation 
date  of  the  Limit  Order  Display  Rule 
and  the  ECN  Amendment  (collectively. 
"rules"),  the  NASD  letter  expresses 
concern  that  introducing  software  that 
has  been  significantly  revised  during  the 
evening  of  January  9  poses  a  serious  risk 
of  potential  system  malfunction  or  an 
untimely  start-up  of  the  market.  Instead, 
the  NASD  believes  that  introduction  of 
the  new  software  over  the  weekend 
preceding  Monday,  January  13,  1997, 


'17CFR240  llAcl- 


'  See  Securities  Exchange  Act  Release  No.  37972 
(November  22.  1996).  61  FR  63709. 

'  See  Letter  from  Alfred  R.  Berkeley.  HI.  President 
Nasdaq,  to  Richard  R  Lindsey,  Director,  Division  of 
Market  Regulation  ("Division  ").  Commission,  dated 
December  18,  1996  ("NASD  letter"). 


would  provide  the  NASD  with  an 
opportunity  to  take  the  appropriate  time 
to  carefully  load  the  software  and  build 
the  necessary  databases  to  ensure  a 
smooth  transition.  According  to  the 
NASD  letter,  the  NASD's  technology 
staff,  several  ECNs,  and  many  industry 
members  including  members  of  the 
Quality  of  Markets  Committee  (made  up 
of  institutions,  retail  investors  and 
broker-dealers)  agree  that  it  would  be 
imprudent  to  commence 
implementation,  and  the  attendant 
software  changes,  on  Friday,  January 
10th,  Moreover,  the  NASD  letter  notes 
that  several  broker-dealers  that  are 
revising  their  own  internal  systems 
would  not  introduce  their  software 
changes  on  January  10  because  of  the 
risks  in  migrating  to  the  new  code 
within  a  limited  period  of  time  during 
a  trading  week. 

B.  ECN  Amendment  Phase-in 

The  NASD  letter  also  requests  that  the 
phase-in  schedule  for  securities  under 
the  Limit  Order  Display  Rule  be 
extended  to  the  ECN  Amendment.  This 
request  is  intended  to  ensure  that 
investors  and  other  market  participants 
have  an  opportunity  to  obtain 
experience  with  the  ECN  Amendment 
scaled  over  a  manageable  set  of 
securities.  The  NASD  believes  this 
phase-in  will  enable  all  interested 
parties  to  more  accurately  determine  the 
impact  that  full  implementation  of  the 
ECN  Amendment  will  have  on  issues 
such  as  system  capacity  and  trading  - 
patterns. 

C.  Implementation  of  the  Subject 
Security  Definition 

The  Order  Execution  Rules' 
amendment  to  the  definition  of  the  term 
"subject  security"  under  the  Quote  Rule 
brought  all  exchange-traded  securities, 
rather  than  just  the  subset  of  such 
securities  known  as  "Rule  19c-3 
securities,"  under  the  scope  of  the 
mandatory  quotation  requirements  of 
the  Quote  Rule.  Under  this  amendment, 
an  OTC  market  maker  must  pubUsh  firm 
two-sided  quotations  for  any  exchange- 
traded  security  in  which  its  executed 
volume,  during  the  most  recent  calendar 
quarter,  comprised  more  than  one 
percent  of  the  aggregate  trading  volume 
of  the  security.  Thus,  firms  that 
previously  did  not  quote  in  certain 
exchange-traded  securities  may  be 
required  to  publish  quotations  in  such 
securities  when  the  amendment 
becomes  effective.  In  the  Adopting 
Release,  the  Commission  asked  the 
NASD  and  the  Intermarket  Trading 
System  ("ITS")  Participants  to  review 
their  existing  limitations  on  the 
automated  generation  of  quotations. 
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This  review  has  not  been  completed. 
The  Commission  beheves  that 
additional  time  should  be  provided  for 
this  review,  prior  to  implementation  of 
the  expanded  definition  of  "subject 
security,"  because  of  the  additional 
quotation  obligations  that  may  result 
from  the  rules.  The  Commission  also 
believes  that  extending  the  effective 
date  will  give  additional  time  to 
evaluate  the  effect  on  existing  systems 
of  the  potential  increase  in  quotation 
traffic  that  may  be  caused  by  the 
mandatory  quotation  requirement  for 
exchange-traded  securities. 

III.  Conclusion 

For  the  reasons  described  above,  the 
Commission  is  modifying  the  effective 
date  of  the  Limit  Order  Display  Rule 
and  the  amendments  to  the  Quote  Rule 
(except  as  discussed  below  concerning 
subsection  (a)(25)(ii)  of  the  Quote  Rule) 
until  the  start  of  business  on  Mondav. 
January-  13,  1997,  rather  than  on  January- 
10,  1997. 

In  addition  the  Commission  is 
modifying  the  compliance  dates  of  the 
ECN  Amendment  in  order  to  phase-in 
the  implementation  of  the  ECN 
Amendment.  Accordingly,  beginning  on 
January  13,  1997,  compliance  with  the 
ECN  Amendment  will  be  required  with 
respect  to  all  exchange-traded  securities 
and  50  of  the  1000  Nasdaq  securities,  as 
identified  by  Nasdaq  for  the  first  phase 
of  comphaiice  with  the  Limit  Order 
Display  Rule.  On  January  31,  1997, 
compliance  with  the  ECN  Amendment 
will  be  required  with  respect  to  the 
additional  100  of  these  1,000  securities 
selected  by  Nasdaq.  The  ECN 
Amendment  will  apply  to  the  remainmg 
850  of  the  1,000  securities  on  Februan,' 
21,  1997.  as  identified  by  Nasdaq.  The' 
next  phase-in  date  will  be  on  March  28, 
1997,  and,  unlike  the  Limit  Order 
Display  Rule,  will  cover  all  remaining 
Nasdaq  securities.  The  Commission  will 
review  the  operation  of  the  markets 
during  this  phase- in  period. 

Finally,  the  Commission  is  modifying 
the  effective  date  of  the  amendment  to 
Rule  llAcl-l(a)(25j(ii)  from  January  10, 
1997,  to  April  10.  1997.  In  the  interim, 
the  Commission  expects  the  NASD  and 
the  ITS  Participants  to  continue  to 
review  the  NASD's  and  ITS  Flan's 
limitations  on  automated  quotations. 

Dated:  January  2.  1997. 


By  the  Commission. 
lonathan  G.  Katz, 

Secretary. 
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summary:  The  Federal  Energy 
Regulator)-  Commission  is  revising  the 
form  of  notice  requirements  applicable 
to  filings  under  several  parts  of  its 
regulations.  The  final  rule  establishes 
requirements  for  submitting  diskette 
copies  of  the  notices  of  filing  for  the 
Federal  Register,  in  addition  to  the 
paper  copies  currently  required,  in 
order  to  speed  the  process  of  noticing 
such  filings.  In  addition,  the  final  rule 
makes  a  minor  correction  to  the 
regulations  being  revised,  to  delete  a 
reference  to  filing  fees. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February-  10.  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
L.  Jom  Dakin,  (Legal  Information), 
Office  of  the  General  Counsel.  Federal 
Energy  Regulatory  Commission,  888 
First  St.  NE..  Washington.  D.C.  20426, 
(202) 208-2172 
Michael  Miller,  (Technical  Information), 
Office  of  Executive  Director.  Federal 
Energy  Regulatory  Commission.  888 
First  St.  NE..  Washington.  D.C.  20426. 
(202) 208-1415. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  pubhshing  the  full  tex-t  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street  N.E.,  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 


texts  of  formal  documents  issued  bv  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397,  if 
dialing  locally,  or  1-800-856-3920  if 
dialing  long  distance.  CIPS  is  also 
available  on  the  Internet  through  the 
FedWorld  System  (by  modem  or 
Internet).  To  access  CIPS,  set  your 
communications  software  to  19200. 
14400.  12000.  9600. 7200. 4800. 2400  or 
1200  bps,  full  duplex,  no  parity.  8  data 
bits  and  1  stop  bit.  The  full  text  of  this 
order  will  be  available  on  CIPS  m  ACSll 
and  WordPerfect  5.1  format.  The 
complete  text  on  diskette  in 
WordPerfect  format  mav  also  be 
purcha.sed  ''-om  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  m  the  Public 
Reference  Room  at  888  First  Street  N.E., 
Washington.  DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatorv- 
Commissio    is  revising  the  form  of 
notice  requirements  for  filings  under 
Parts  33,  34.  35.  36.  292  and  300  of  the 
Commission's  regulations.'  The  revised 
requirements  provide  that  an  electronic 
version,  in  addition  to  the  paper  copy, 
of  the  draft  notice  of  filing  (in  either 
ASCII  te.vt.  WordPerfect  5,1  for  IX)S  or 
WordPerfect  5,2  for  Windows  format)  be 
submitted  en  a  3V2"  diskette.  This 
diskette  is  to  be  a  part  of  the  filing  In 
addition,  all  entities  submittmg  fihngs 
for  which  there  is  not  a  requirement  of 
a  draft  notice  (but  for  which  the  entity 
expects  the  Commission  to  issue  a 
notice)  are  encouraged  to  provide  a  draft 
notice  in  the  same  fashion  as  set  out  m 
these  revised  regulations,  Finallv.  a 
reference  to  filing  fees  under  Part  33  of 
the  regulati*-  ;is,  in  the  caption  and  te.xt 
of  18  CFR  33,2.  will  be  deleted  The 
Commission  no  longer  charges  filing 
fees  for  applications  under  Part  33, 

II.  Public  Reporting  Burden 

The  final  rule,  if  adopted,  would 
amend  reporting  requirements,  but 
would  result  in  insignificant  changes  to 
the  reporting  >urden.  In  the  long  term, 
the  Commission's  switch  to  electronic 
filing  should  result  in  further  reductions 
in  reporting  burden  and  .savings  to  the 
entities  that  make  such  filings  These 
reporting  requirements  are  associated 
with  the  following  data  collections 


Data  collection 


FERC-516 


CFR 


ResponcJ- 
ents 


Frequency        Responses 


Hrs,  p>er 
filing 


Total 


Part  35 


328 


2.97 


975 


901 


878,500 


'  18  CFR  Parts  33,  34.  35,  36.  292.  and  300. 


1282  Federal  Register  /  Vol.  62,  No.  6  /  Thursday.  January  9.  1997  /  Rules  and  Regulations 


Data  coUection 


FERC-519  

FERC-523  

FERC-556  

FERC-716A  .... 

<  Rounded  off. 


CFR 


Part  33  . 
Part  34  ., 
Part  292 
Part  36  .. 


Respond- 
ents 


30 

60 

332 

20 


Frequency 


Responses 


30 

60 

332 

20 


Hrs.  per 
filing 


80 

110 

'6 

5 


Total 


2.400 

6,600 

2,047 

100 


ISS 


To  send  comments  regarding  the 
burden  estimates  or  other  aspects  of 
these  collections  of  information, 
including  suggestions  for  reducing 
burdens,  please  direct  them  to  the 
contacts  listed  under  "Information 
Collection  Statement." 

Data  Collection/Requirement  Costs: 
The  Commission  believes  that  there  will 
be  minimal  cost  to  implement  these 
requirements.  The  Commission  believes 
that  the  vast  majority  of  filing  entities 
are  currently  preparing  these  draft 
notices  in  electronic  form  as  a 
preliminary  to  preparing  paper  copies  of 
the  draft  notices,  and  many  filing 
entities  are  already  voluntarily 
providing  draft  notices  in  electronic 
form.  The  Commission  is  merely 
formalizing  an  existing  business 
practice. 

Interna]  Review:  The  Commission  has 
reviewed  in  general  the  requirements 
and  determined  that  they  are  necessar\' 
to  expedite  the  process  of  preparing  and 
pubUshing  notices  of  filings.  The 
requirements  conform  to  the 
Commission's  plan  for  efficient 
information  collection,  communication 
and  respond  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (PL. 
104-13)  and  the  Office  of  Management 
and  Budget's  implementing  regulations 
in  5  CFR  1320  to  minimize  the  burden 
on  those  who  are  to  respond  through  the 
use  of  the  appropriate  automated, 
electronic,  mechanical,  or  other 
echnological  collection  techniques  or 
other  forms  of  information  technology. 
The  Commission  has  assured  itself,  by 
means  of  internal  review,  that  there  is 
specific,  objective  support  for  the 
burden  estimates  associated  wUh  the 
information  collection  requirements 
established  in  this  final  rule. 

III.  Background 

Under  various  provisions  of  Parts  33, 
34,  35,  36,  292,  and  300  of  the 
Commission's  regulations,  an  applicant 
must  file  a  draft  notice  of  filing  for 
pubhcation  in  the  Federal  Register  In 
this  final  rule,  the  Commission  is 
revising  the  apphcable  specific  sections 
of  its  regulations  to  require  that  the 
filing  entity  submit  its  draft  notice  on 
paper  and  in  electronic  form,  on  a 
separate  3V2"  diskette,  either  in  ASCII 
text.  WordPerfect  5.1  for  DOS  or 


WordPerfect  5.2  for  Windows  format, 
marked  with  the  name  of  the  applicant 
and  the  words  "Notice  of  Filing."  This 
revision  of  the  notice  requirements  in 
specific  provisions  of  Parts  33,  34,  35, 
36,  292,  and  300  will  enable  the 
Commission  to  accelerate  the  process  by 
which  notice  of  filings  is  provided 
through  publication  in  the  Federal 
Register  and.  especially,  through  the 
Commission  Issuance  Posting  System 
(CIPS).  an  electronic  bulletin  board 
service  that  requires  that  text  be  in 
ASCn  text  format  in  order  for  it  to 
provide  electronic  access  to  the  text 
information. 

In  this  final  rule,  the  Commission  is 
also  deletmg  a  reference  to  filing  fees  in 
Part  33  of  its  regulations.  The 
Commission  no  longer  requires  filing 
fees  for  applications  under  Part  33.  and 
so  the  reference  no  longer  is  necessary. 

rv.  Regulatory  Flexibility  Act 
Certification 

The  Regulaton,^  Flexibility  Act  (RFA)  ^ 
generally  requires  a  description  and 
analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Most,  if  not  all,  of  the  applicants 
required  to  comply  with  this  final  rule 
are  entities  which  do  not  fall  within  the 
RFA's  definition  of  small  entity. 
Further,  most,  if  not  all,  of  these  entities 
already  have  this  material  in  electronic 
form  and  therefore,  forwarding  a 
diskette  to  the  Commission  would  not 
be  an  additional  burden. 

The  Commission  certifies  that 
promulgating  this  rule  does  not 
represent  a  major  Federal  action  having 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  regulatory  flexibility 
analysis  is  required. 

V.  Information  Collection  Statement 

The  Office  of  Management  and 
Budgets  (0MB)  regulations  (5  CFR 
1320.12)  require  that  OMB  approve 
certain  information  and  recordkeeping 
requirements.  Since  this  order  does  not 
increase  the  reporting  burden  and 
formally  adopts  current  business 
practices,  OMB  approval  will  not  be 
requested  for  these  collections  of 


'5  U.S.C.  601-612. 


information.  When  the  rule  is  issued, 
the  Commission  will  submit  a  copy  to 
OMB  for  informational  purposes  only. 

Title: 

FERC-Sie,  Electric  Rate  Schedule 
Filings 

FERC-519,  Corporate  Apphcations, 
Dispositions  of  FaciUties,  Mergers 
and  Acquisitions  of  Securities 

FERC-523,  Apphcations  for 
Authorization  of  Issuance  of 
Securities 

FERC-556,  Cogeneration  and  Small 
Power  Production 

FERC-716A,  Application  for 
Transmission  Services  Under 
Section  211  of  the  Federal  Power 
Act 

OMB  Control  No:  The  follovdng  OMB 
control  numbers  correspond  to  the 
collections  of  information  listed  above: 
1902-0096; 1902-0082;  1902-0043; 
1902-0075;  and  1902-0168. 

Failure  to  comply  with  this  collection 
of  information  will  not  result  in  a 
penalty,  if  you  were  unaware  that  a 
valid  control  number  assigned  by  the 
Office  of  Management  and  Budget  must 
be  displayed  on  this  collection  of 
information. 

Action:  Proposed  Data  Collection 
Requirements 

Respondents:  Public  utilities,  small 
power  production  and  cogeneration 
facilities,  and  Federal  Power  Marketing 
Administrations. 

Frequency  of  Responses:  On  Occasion 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426  [Attention:  Michael  Miller  (202) 
208-1415,  fax:  (202)  273-0873]  and  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget,  Washington,  D.C.  20503 
[Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission  (202) 
395-3087). 

VI.  National  Environmental  Policy  Act 
Analysis 

The  Commission  concludes  that 
promulgating  this  rule  does  not 
represent  a  major  Federal  action  having 
significant  adverse  effect  on  the  human 
environment  under  the  Commission's 
regulations  implementing  the  National 
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Environmental  Policy  Act.'  This  rule  is 
procedural  in  nature  and  does  not 
substantially  change  the  effect  of  the 
regulation  being  amended.  Therefore, 
this  rule  falls  within  the  categorical 
exemptions  provided  in  the 
Commission's  regulations.* 
Consequently,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  is  required. 

Vn.  Administrative  Findings  and 
Effective  Date 

This  final  rule  is  a  matter  of  agencv 
organization,  procedure,  or  practice. 
Since  this  rule  does  not  itself  alter  the 
substantive  rights  or  interests  of  any 
interested  persons,  prior  notice  and 
comment  are  unnecessary  under  Section 
4  of  the  Administrative  Procedure  Act.* 

This  final  rule  is  effective  February 
10,  1997. 

VIII.  Congressional  Notification 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
requires  agencies  to  report  to  Congress 
on  the  promulgation  of  certain  final 
rules  prior  to  their  effective  dates.*  That 
reporting  requirement  does  not  apply  to 
this  final  rule  because  it  falls  within  a 
statutory  exception  for  rules  relating  to 
agency  organization,  procedure,. or 
practice  that  do  not  substantially  affect 
the  rights  or  obhgations  of  non-agency 
parties.^ 

List  of  Subjects  in  18  CFR  Parts  33,  34, 

35,  36.  292  and  300 

Electricity,  Reporting  and 
recordkeeping  requirements. 

By  the  Commission. 
Lois  D.  Casbell, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  33,  34,  35, 

36.  292,  and  300.  Chapter  I,  Title  18, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

PART  33-APPLICATION  FOR  SALE, 
LEASE,  OR  OTHER  DISPOSITION, 
MERGER  OR  CONSOLIDATION  OF 
FACILITIES,  OR  FOR  PURCHASE  OR 
ACQUISITION  OF  SECURITIES  OF  A 
PUBLIC  UTILITY 

1.  The  authority  citation  for  Part  33 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r.  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 


2.  In  §33.2.  the  section  heading, 
introductory  text  and  paragraph  (1)  are 
revised  to  read  as  follows: 

§  33.2    Contents  of  applicrtion. 

Each  such  apphcant  shall  set  forth  in 
its  apphcation  to  the  Commission,  in 
the  manner  and  form  and  in  the  order 
indicated,  the  following  information 
which  should  insofar  as  possible  be 
furnished  as  to  said  applicant  and  each 
company  whose  faciUties  or  seciuities 
are  involved: 
*         »         •         •         * 

(1)  A  form  of  notice  suitable  for 
publication  in  the  Federal  Register,  as 
well  as  a  copy  of  the  same  notice  in 
electronic  format  (in  either  ASCII  text, 
WordPerfect  5.1  for  DOS  or  WordPerfect 
5.2  for  Windows  format)  on  a  3V2" 
diskette  marked  with  the  name  of  the 
apphcant  and  the  words  "Notice  of 
Filing."  which  will  briefly  summarize 
the  facts  contained  in  the  application  in 
such  way  as  to  acquaint  the  public  with 
its  scope  and  purpose. 

PART  34— APPLICATION  FOR 
AUTHORIZATION  OF  THE  ISSUANCE 
OF  SECURITIES  OR  THE  ASSUMPTION 
OF  LIABILITIES 

1.  The  authority  citation  for  Part  34 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645;  31  U.S.C.  9701:  42  U.S.C.  7101-7352, 

2.  In  §  34.3,  paragraph  (k)  is  revised  to 
read  as  follows: 

§  34.3    Contents  of  application  for  issuance 

of  securtties. 

»        »        *        »        » 

(k)  A  form  of  notice  suitable  for 
publication  in  the  Federal  Register,  as 
well  as  a  copy  of  the  same  notice  in 
electronic  format  (in  either  ASCII  text, 
WordPerfect  5.1  for  DOS  or  WordPerfect 
5.2  for  Windows  format)  on  a  3V2" 
diskette  marked  with  the  name  of  the 
apphcant  and  the  words  "Notice  of 
Filing,"  setting  forth: 

(1)  The  legal  name  of  the  applicant; 

(2)  The  securities  offered  for  issuance 
including  the  proposed  issue  date;  and 

(3)  The  comment  procedure. 


'42  U.S.C.  4332. 
•"18CFR380.4(a)(2)(ii). 
'5  U.S.C.  553[b). 

*Pub.  L.  No.  104-121.  110  Stat.  847  (1996). 
'Pub.  L.  No.  104-121.  110  Stat.  847.  804(3)(C) 
(1996). 


PART  3S-FIUNG  OF  RATE 
SCHEDULES 

1.  The  aupiority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645;  31  U.S.C.  9701;  42  US  C.  7101-7352. 

2.  In  §  35.8,  the  introductory  text  to 
paragraph  (a)  is  revised  to  read  as 
follows: 


§  35.8    Comments  by  Interested  parties. 

(a)  Form  of  notice  for  Federal 
Register.  The  pubhc  utility  shall  file  a 
form  of  notice  suitable  for  pubhcation  in 
the  Federal  Register,  as  well  as  a  copy 
of  the  same  notice  in  electronic  format 
(in  either  ASCII  text,  WordPerfect  5,1 
for  DOS  or  WordPerfect  5,2  for 
Windows  format)  on  a  3W  diskette 
marked  with  the  name  of  the  apphcant 
and  the  words  "Notice  of  Filing."  which 
shall  be  in  the  following  form: 

*  *        •        *         • 

PART  36— RULES  CONCERNING 
APPLICATIONS  FOR  TRANSMISSION 
SERVICES  UNDER  SECTION  211  OF 
THE  FEDERAL  POWER  ACT 

1   The  authority  citation  for  Part  36  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  16  U  S.C. 

791a-825r:  31  U.S.C,  9701:  42  US  C  7107- 
7352. 

2,  In  §  36.1 .  the  first  sentence  of 
paragraph  (h).    ]  is  revised  to  read  as 
follows: 

§36.1  Notice  provisions  appllcabte  to 
applications  for  transmission  services 
under  section  21 1  of  tt>e  Federal  Power  Act 

•  «         •         •         » 

(b)*   •   • 

(1)  A  form  of  notice  suitable  for 
publication  in  the  Federal  Register,  as 

well  as  a  copy  of  the  same  statement  in 
electronic  format  (in  either  ASCII  text, 
WordPerfect  5,1  for  DOS  or  WordPerfect 
5.2  for  Windows  format)  on  a  3V2 
diskette  marked  with  the  name  of  the 
applicant  and  the  words  "Notice  of 
Filing." 


PART  292— REGULATIONS  UNDER 
SECTIONS  201  AND  210  OF  THE 
PUBLIC  UTILITY  REGULATORY 
POLICIES  ACT  OF  1978  WITH  REGARD 
TO  SMALL  POWER  PRODUCTION  AND 
COGENERATION 

1.  The  authority  citation  for  Part  292 
continues  to  read  as  follows: 

Authority:  16  U.S  C,  791a-825r.  2601- 
2645;  31  US.C.  9701;  42  USC,  7101-7352, 

2,  In  §  292,207,  the  first  sentence  of 
paragraph  fb)(4)(i)  is  revised  to  read  as 
follows 

§  292.207    Procedures  for  obtaining 
qualifying  status. 

*         •         »         •         • 

(b)*** 

(4)  Xotice  (i)  .Applications  for 
certification  filed  under  paragraph  (b)  of 
this  section  must  include  a  form  of 
notice  of  the  n^quest  for  certification 
suitable  for  publication  in  the  Federal 
Register,  as  well  as  a  copy  of  the  same 
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notice  in  electronic  format  (in  either 
ASCn  text,  WordPerfect  5.1  for  DOS  or 
WordPerfect  5.2  for  Windows  format)  on 
a  3'/^"  diskette  marked  with  die  name  of 
die  applicant  and  the  words  "Notice  of 
Filing." 


PART  300— CONFIRMATION  AND 
APPROVAL  OF  THE  RATES  OF 
FEDERAL  POWER  MARKETING 
ADMINISTRATIONS 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  825s,  832-8321,  838- 
838k.  839-839h;  42  U.S.C.  7101-7352;  43 
U.S.C.  485-485k. 

2.  In  §  300.10.  paragraph  (a)(1)  is 
revised  to  read  as  follows 

§  300. 1 0    Application  for  conflrmatton  and 
approval. 

(a)  General  provisions — (1)  Contents 
of  filing.  Any  application  under  this 
subpart  for  confirmation  and  approval 
of  rate  schedules  must  include,  as 
described  in  this  section  a  letter  of 
request  for  rate  approval,  a  form  of 
notice  suitable  for  publication  in  the 
Federal  Register,  as  well  as  a  copy  of 
the  same  notice  in  electronic  format  (in 
either  ASCII  text,  WordPerfect  5.1  for 
DOS  or  WordPerfect  5.2  for  Windows 
format)  on  a  SVz"  diskette  marked  with 
the  name  of  the  applicant  and  the  words 
"Notice  of  Filing,"  the  rate  schedule,  a 
statement  of  revenue  and  related  costs, 
the  order,  if  any,  placing  the  rates  into 
effect  on  an  interim  basis,  the 
Administrator's  Record  of  Decision  or 
explanation  of  the  rate  development 
process,  supporting  documents,  a 
certification,  and  technical  supporting 
information  and  analysis. 
•        •        *        *         • 

IFR  Doc.  97-380  Filed  1-6-97:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300447;  FRL-6579-7] 
RIN  2070-AB78 

Myciolxitanil;  Pesticide  Tolerances  for 
Emergency  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time- limited  tolerance  for  residues  of 
t^e  fungicide  myclobutanil  in  or  on  the 
C;  jp  group  cucurbit  vegetables  in 


connection  with  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  ,^ct  authorizing  use  of 
myclobutanil  on  cucurbit  vegetables  in 
California.  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  myclobutanil  in  these  foods  pursuant 
to  section  408(1)(6)  of  the  Federal  Food, 
Drug  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
The  tolerance  will  expire  and  be 
revoked  automatically  without  further 
action  by  EPA  on  November  30,  1997. 

DATES:  This  regulation  becomes 
effective  January  9,  1997.  This 
regulation  expires  and  is  revoked 
automatically  without  further  action  by 
EPA  on  November  30,  1997.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA  on  March  10.  1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  [OPP-3004471, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agencv.  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  IX:  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  number,  lOPP-300447], 
should  be  submitted  to:  Public  Response 
and  Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  EK!  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-3004471.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 


FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Stephen  Schaible,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail:  Sixth 
Floor,  Crystal  Station  #1,  2800  Jefferson 
Davis  Highway.  Arlington,  VA  22202, 
(703)  308-8337,  e-mail: 
schaible.stephen@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  residues  of  the  fungicide 
myclobutanil  [alpha-butyl-alpha-(4- 
chlorophenyl)-lH-l,2,4-triazole-l- 
propanenitrile)  and  its  metabolite  alpha- 
(3-hydroxybutyl)-alpha-(4- 
chlorophenol)-lH-l,2,4-triazole-l- 
propanenitrile  (free  and  bound), 
hereafter  referred  to  as  myclobutanil,  in 
or  on  cucurbit  vegetables  at  0.3  part  per 
million  (ppm).  This  tolerance  will 
expire  and  be  revoked  automatically 
without  further  action  by  EPA  on 
November  30,  1997. 

L  Baclcground  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.'L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408fb)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 


UMI 


Federal  Register  /  Vol.  62.  No.  6  /  Thursday.  January  9.  1997  /  Rules  and  Regulations 


1285 


children  to  the  pesticide  chemical 
residue  in  estabUshing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  hann  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  •   •  *" 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408{1)(6)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA.  Section  408(1)(6) 
also  requires  EPA  to  promulgate 
regula'tions  by  August  3,  1997, 
governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(1)(6)  and  requires  that  the 
regulations  be  consistent  with  section 
408a5)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exemptions  from 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA,  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  (1)(6)  without  notice  and  comment 
rulemaking. 

In  estabhshing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  pohcy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development. 
EPA  intends  to  act  on  section  18-related 
tolerances  and  exemptions  that  clearly 
qualify  under  the  new  law. 


n.  Emergency  Exemption  for 
Myclobutanil  on  Cucurbits  and  FFDCA 
Tolerances 

On  July  29.  1996.  the  State  of 
Cahfomia  availed  itself  of  the  authority 
to  declare  the  existence  of  a  crisis 
situation  vrithin  the  State,  thereby 
authorizing  use  under  FIFRA  section  18 
of  myclobutanil  on  watermelons  to 
control  powdery  mildew  {Sphaerotheca 
fuUginea).  This  crisis  exemption  was 
amended  August  7.  1996  to  cover  all 
cucurbit  vegetables.  California  stated 
that  emergency  conditions  developed 
due  to  the  outbreak  of  this  particular 
strain  of  powder)'  mildew  which  is 
resistant  to  the  registered  product 
Bayleton.  Though  considered  a  minor 
pest  in  the  past,  environmental 
conditions  in  the  last  2  years  ha  /e 
contributed  to  this  disease  outbreak. 
Without  the  use  of  myclobutanil.  it  is 
claimed  that  watermelon  growers 
specifically,  and  growers  of  cucurbits  in 
general,  will  suffer  severe  economic 
losses. 

As  part  of  its  assessment  of  this  crisis 
declaration,  EPA  assessed  the  potential 
risks  presented  by  residues  of 
myclobutanil  in  or  on  cucurbits.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  to  grant  the  section  18 
exemption  only  after  concluding  that 
the  necessary  tolerance  under  FFDCA 
section  408(1)(6)  would  be  consistent 
with  the  new  safety  standard  and  with 
FIFRA  section  18.  This  tolerance  for 
myclobutanil  vdll  permit  the  marketing 
of  cucurbits  treated  in  accordance  with 
the  provisions  of  the  section  18 
emergency  exemption  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful. 
EPA  is  issuing  this  tolerance  without 
notice  and  opportunity  for  public 
comment  under  section  408(e)  as 
provided  in  section  408(1)(6)  Although 
this  tolerance  .will  expire  and  be 
revoked  automatically  without  further 
action  by  EPA  on  November  30.  1997. 
under  FFDCA  section  408(1)(5),  residues 
of  myclobutanil  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  cucurbits  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  apphed  during  the  term  of. 
and  in  accordance  with  all  the 
conditions  of,  the  emergency 
exemption.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whether  myclobutanil  meets  the 


requirements  for  registration  under 
FIFRA  section  3  for  use  on  cucurbits,  or 
whether  a  permanent  tolerance  for 
myclobutanil  for  cucurbit  vegetables 
would  be  appropriate.  This  action  by 
EPA  does  not  serve  as  a  basis  for 
registration  of  myclobutanil  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  does  this  action  serve 
as  the  basis  for  any  State  other  than 
Cahfomia  to  use  this  product  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  myclobutanil, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

III.  Risk  Assessment  and  Statutorv' 
Findings 

EPA  performs  a  number  of  analvses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EP.^  determines  the  toxicity  of 
pesticides  based  primarilv  on 
toxicological  studies  using  laborator)' 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects. 
developmental  toxicity,  toxicity  to  the 
ner\'ous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  obser\-ed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  nsks  to 
human  health.  .An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
ICC  is  commonly  used  sinte  it  is 
assumed  that  people  mav  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (e.xpressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA, 
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Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
(MOE)  calculation  based  on  the 
appropriate  NOEL)  will  be  carried  out 
based  on  the  nature  of  the  carcinogenic 
response  and  the  Agency's  knowledge  of 
its  mode  of  action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  jjesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
every  crop  considered  in  the  analysis  is 
treated  with  the  jjesticide  being 
evaluated.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/ or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances  and  that  the  market  for  pest 
control  on  any  given  crop  seldom 
belongs  to  a  single  pesticide. 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Myclobutanil  is  already  registered  by 
EPA  for  numerous  food  and  feed  uses, 
as  well  as  residential  use  on  annuals 
and  perennials,  txirf.  shrubs  and  trees, 


and  African  violets  (indoor).  EPA  has 
received  a  petition  requesting 
establishment  of  a  tolerance  for 
myclobutanil  on  cucurbits.  The  time- 
hmited  tolerance  associated  with  the 
current  emergency  exemption  does  not 
constitute  a  decision  regarding  the 
pending  petition  for  tolerance  on 
cucurbit  vegetables.  For  the  purposes  of 
this  emergency  exemption,  EPA  has 
sufficient  data  to  assess  the  hazards  of 
myclobutanil  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-Umited  tolerance  for  residues  of 
myclobutanil  on  cucurbit  vegetables  at 
0.3  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  this  tolerance  follows. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

A.  Toxicological  Profile 

1.  Chronic  toxicity.  The  RfD  of  0.025 
milligram(mg)/kilogram(kg)/day  was 
established  by  the  Agency  based  on  the 
chronic  feeding  study  in  rats  with  a 
NOEL  of  2.5  mg/kg/day  and  an 
uncertainty  factor  of  100.  There  was 
testicular  atrophy  at  the  lowest  effect 
level  (LEL)  of  9.9  mg/kg/day. 

2.  Acute  toxicity.  OPP  has  determined 
that  data  do  not  indicate  the  potential 
for  adverse  effects  after  a  single  dietary 
exposure. 

3.  Short-term  toxicity.  OPP  has 
determined  that  short-  and 
intermediate-term  risk  assessments  are 
appropriate  for  occupational  and 
residential  routes  of  exposure.  OPP 
recommends  that  the  NOEL  of  100  mg/ 
kg/day,  taken  from  the  21-day  dermal 
toxicity  study  in  rats,  be  used  for  the 
short  term  dermal  MOE  calculations. 
This  dose  level  was  the  highest  tested  in 
the  study  For  intermediate  term  MOE 
calculations,  OPP  recommended  using 
the  NOEL  of  10  mg/kg/day  from  the  2- 
generation  rat  study.  Effects  seen  at  the 
LEL  in  this  study  (50  mg/kg/day)  were 
decreases  in  pup  body  weight,  an 
increased  incidence  in  number  of 
stillboms.  and  atrophy  of  the  prostate 
and  testes.  Though  these  endpoints  have 
been  identified,  no  acceptable  reliable 
exposure  data  to  assess  these  potential 
risks  are  available  at  this  time. 

4.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992).  EPA  has  classified 
myclobutanil  as  Group  E  chemical — "no 
evidence  of  carcinogenicity  for 
humans" — based  on  the  results  of 
carcinogenicity  studies  in  two  species. 
The  doses  tested  are  adequate  for 
identifying  a  cancer  risk. 


B.  Aggregate  Exposure 

Established  U.S.  tolerances  for 
myclobutanil  and  its  alcohol 
metabolites  (free  and  bound)  are  found 
in  40  CFR  180.443,  and  range  from  0.05 
ppm  for  milk  to  5  ppm  for  cherries 
(sweet  and  sour).  The  proposed  time- 
limited  tolerjince  of  0.3  ppm  is  based  on 
residue  field  trial  data  on  cantaloupes 
submitted  in  support  of  PP  9G3765  and 
PP  2F4155.  There  are  no  livestock  feed 
items  associated  with  the  proposed  use 
on  cucurbits,  so  no  additional  Livestock 
dietary  burden  will  result  from  this 
Section  18  registration.  Therefore, 
existing  meat,  milk,  and  poultry 
tolerances  are  adequate. 

For  the  purpose  of  assessing  potential 
chronic  dietary  exposure  from 
myclobutanil.  EPA  assumed  tolerance 
level  residues  and  percent  of  crop 
treated  refinements  to  estimate  the 
Anticipated  Residue  Contribution  (ARC) 
from  the  proposed  and  existing  food 
uses  of  metolachlor.  The  use  of  percent 
of  crop  treated  data  for  most  of  the 
existing  food  uses  in  this  analysis  • 
results  in  a  more  refined  estimate  of 
exposure  than  the  TMRC.  In  conducting 
this  exposure  assessment.  EPA  has 
made  conservative  assumptions — all 
foods  considered  in  the  analysis  were 
assumed  to  have  myclobutanil  residues 
present  at  the  level  of  the  tolerance. 
Percent  crop  treated  data  were  used  for 
many  commodities  with  existing 
myclobutanil  tolerances  (stone  fruits, 
pome  fruits,  grapes,  and  cottonseed)  in 
the  chronic  exposure  assessment,  but 
were  not  considered  when  calculating 
the  dietary  burden  from  which 
secondary  residue  tolerances  in  meat, 
milk  and  poultry  were  derived  or  for  the 
proposed  use  on  cucurbit  vegetables. 
Thus,  in  making  a  safety  determination 
for  the  subject  Section  18  tolerances, 
EPA  is  taking  into  accoimt  this 
conservative  exposure  assessment. 

Other  potential  sources  of  exposure  of 
the  general  population  to  residues  of 
pesticides  are  residues  in  drinking  water 
and  exposure  from  non-occupational 
sources.  Based  on  the  available  studies 
used  in  EPA's  assessment  of 
environmental  risk,  EPA  does  not 
anticipate  exposure  to  residues  of 
myclobutanil  in  drinking  water.  Review 
of  terrestrial  field  dissipation  data  by 
the  Agency  indicates  that  myclobutanil 
did  not  leach  into  groundwater  in  either 
sandy  loam  or  coastal  soil.  There  is  no 
established  Maximum  Concentration 
Level  for  residues  of  myclobutanil  in 
drinking  water.  No  drinking  water 
health  advisories  have  been  issued  for 
myclobutanil.  The  "Pesticides  in 
Groundwater  Database  (EPA  734-12- 
92-001,  September  1992)  has  no 
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information  concerning  myclobutanil. 
Based  on  the  available  data,  the  Agency 
does  not  anticipate  that  there  will  be 
significant  exposure  to  the  general 
population  from  myclobutanil  residues 
in  drinking  water. 

Tliere  are  residential  uses  of 
myclobutanil  and  EPA  acknowledges 
that  there  may  be  short-,  intermediate- 
and  long-term  non-occupational 
exposure  scenarios.  OPP  has  identified 
toxicity  endpoints  for  short-  and 
intermediate-term  residential  risk 
assessment.  However,  no  acceptable 
reliable  exposure  data  to  assess  these 
potential  risks  are  available  at  this  time. 
Given  the  time-limited  nature  of  this 
request,  the  need  to  make  emergency 
exemption  decisions  quickly,  and  the 
significant  scientific  uncertainty  at  this 
time  about  how  to  aggregate  non- 
occupational exposure  with  dietary 
exposure,  the  Agency  will  make  its 
safety  determination  for  this  tolerance 
based  on  those  factors  which  it  can 
reasonably  integrate  into  a  risk 
assessment. 

At  this  time,  the  Agency  has  not  made 
a  determination  that  myclobutanil  and 
other  substances  that  may  have  a 
common  mode  of  toxicity  would  have 
cumulative  effects.  Given  the  time 
limited  nature  of  this  request,  the  need 
to  make  emergency  exemption  decisions 
quickly,  and  the  significant  scientific 
uncertainty  at  this  time  about  how  to 
define  common  mode  of  toxicity,  the 
Agency  will  make  its  safety 
determination  for  this  tolerance  based 
on  those  factors  which  it  can  reasonably 
integrate  into  a  risk  assessment.  For 
purposes  of  this  tolerance  only,  the 
Agency  is  considering  only  the  potential 
risks  of  myclobutanil  in  its  aggregate 
exposure. 

C.  Determination  of  Safety  for  U.S. 
Population 

EPA  has  calculated  that  chronic 
dietary  exposure  to  myclobutanil  will 
utihze  13.5  percent  of  the  RfD  for  the 
U.S.  population.  EPA  generally  has  no 
concern  for  exposures  below  1 00 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  myclobutanil  residues. 

D.  Determination  of  Safety  for  Infants 
and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  myclobutanil, 
EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 


and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents.. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

From  the  rat  developmental  study,  the 
maternal  (systemic)  NOEL  was  93.8  mg/ 
kg/day,  based  on  rough  hair  coat,  and 
salivation  at  the  LOEL  of  3126  mg/kg/ 
day.  The  developmental  (pup)  NOEL 
was  93.8  mg/kg/day.  based  on  increased 
incidences  of  14th  rudimentary  and  7th 
cer\'ical  ribs  at  the  LOEL  of  312.6  mg/ 
kg/day.  From  the  rabbit  developmental 
study,  the  maternal  (systemic)  NOEL 
was  60  mg/kg/day.  based  on  reduced 
weight  gain,  chnical  signs  of  toxicity 
and  abortions  at  the  LOEL  of  200  mg/ 
kg/day.  The  developmental  (pup)  NOEL 
was  60  mg/kg/day,  based  on  increases  in 
number  of  resorptions,  decreases  in 
litter  size,  and  a  decrease  in  the  viability 
index  at  the  LEL  of  200  mg/kg/day. 

From  the  rat  reproduction  study,  the 
maternal  (systemic)  NOEL  was  2.5  mg/ 
kg/day,  based  on  increased  liver  weights 
and  hver  cell  hypertrophy  at  the  LOEL 
of  10  mg/kg/day.  The  developmental 
(pup)  NOEL  was  10  mg/kg/day,  based 
on  decreased  pup  body  weight  during 
lactation  at  the  LEL  of'so  mg/kg/day. 
The  reproductive  (parental)  NOEL  was 
10  mg/kg/day,  based  on  increased 
incidence  of  stillboms,  and  atrophy  of 
the  tries,  epididymides,  and  prostate  at 
the  LEL  of  50  mg/kg/day. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  data  base.  Based  on  current 
toxicological  data  requirements,  the  data 
base  for  myclobutanil  relative  to  pre- 
and  post-natal  toxicity  is  complete.  The 
Agency  notes  that  there  is 
approximately  a  25-fold  difference 
between  the  developmental  NOEL  of  60 
mg/kg/day  from  the  rabbit 
developmental  toxicity  study  and  the 
NOEL  of  2.5  mg/kg/day  from  the 
chronic  rat  feeding  study  which  was  the 
basis  of  the  RfD  It  is  further  noted  that 
in  both  the  rabbit  and  rat  developmental 
toxicity  studies,  the  developmental 
NOEL  and  maternal  NOEL  are  the  same 
(60  mg/kg/day  for  the  rabbit  and  93.8 
mg/kg/day  for  the  rat).  In  the  rat 
reproduction  study,  the  maternal  NOEL 
(2.5  mg/kg/day)  was  four  times  lower 
than  the  developmental  (pup)  and 
reproductive  NOELs  (10  mg/kg/day). 


These  studies  indicate  that  there  does 
not  appear  to  be  additional  sensitivity 
for  infants  and  children  in  the  absence 
of  maternal  toxicity. 

EPA  has  calculated  that  the  percent  of 
the  RfD  that  will  be  utilized  by  chronic 
dietan,'  exposure  to  residues  of 
myclobutanil  ranges  from  21,8  percent 
for  children  7  to  12  years  old.  up  to  73.1 
percent  for  non-nursing  infants.  Given 
the  conser\'ative  assumptions  used  in 
the  calculation  of  dietar\'  risk,  it  is  felt 
that  even  a  conser\ative  assumption  of 
transfer  of  residues  to  dnnking  water 
would  result  in  an  aggregate  exposure 
below  the  .Agency's  level  of  concern. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  myclobutanil  residues. 

V.  Other  Considerations 

The  metabolism  of  myclobutanil  in 
plants  and  animals  is  adequately 
understood  for  the  purposes  of  this 
tolerance.  There  is  no  Codex  maximum 
residue  level  established  for  residues  of 
myclobutanal  on  cucurbits.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  myclobutanil  in 
or  on  food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  this 
tolerance.  EPA  has  provided 
information  on  this  method  to  FDA.  The 
method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcement  from:  By  mail,  Calvin 
Furlow.  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (7506C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  S\V.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Cr>'stal  Mall  #2,  Rm   1128, 
1921  Jefferson  Davis  Hwv.,  Arlington. 
VA  22202,  (703)  305-5805. 

VI.  Conclusion 

Therefore,  a  tolerance  in  connection 
with  the  HFRA  section  18  emergencv 
exemption  is  established  for  residues  of 
myclobutanil  in  cucurbits  at  0.3  ppm. 
This  tolerance  will  expire  and  be 
automatically  revoked  without  further 
action  by  EP.^  on  November  30.  1997. 

VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
sections  408  (e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and  in 
section  409.  However,  the  period  for 
filing  objections  is  60  days,  rather  than 
30  days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
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requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  March  10.  1997, 
file  written  objections  to  anv  aspect  of 
this  regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specif\'  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180. 33("i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  anv  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice: 

VIII.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  [OPP- 
300447]  (including  any  comments  and 
data  submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 


for  inspection  from  8:30  a.m.  to  4:00 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  The  pubfic  record  is 
located  in  Room  1132  of  the  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crvstal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sen\ 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  oificial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  anv  copies  of  objections  and 
heanng  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  willing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

IX.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain'-any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28.  1993),  or  special 
considerations  as  required  bv  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604(a),  do  not 

apply. 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  II  of  Pub.  L.  104-121,  110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 


information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  2,  1997. 
Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2,  In  §  180.443.  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 


§180.443 
residues. 


Myclobutanil;  tolerances  for 


(d)  A  time-limited  tolerance  is 
established  for  residues  of  the  fungicide 
myclobutanil,  in  connection  with  use  of 
the  pesticide  under  section  18 
emergency  exemption  granted  by  EPA. 
The  tolerance  is  specified  in  the 
following  table.  This  tolerance  expires 
and  is  automatically  revoked  on  the  date 
specified  in  the  table  without  further 
action  by  EPA. 


ComrrxxJity 

Parts 

per 

million 

Expiration/rev- 
ocation date 

Cucurbit  vegeta- 
bles. 

0.3 

Nov.  30,  1997. 

|FR  Doc.  97-514  Filed  1-8-97;  8:45  am] 

BILLING  CODE  SS60-60-F 

40  CFR  Part  180 
IOPP-300448;  FRL-5581-4) 
RIN  2070-AB78 

Zinc  Phosphide;  Pesticide  Toierances 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
phosphine  resulting  from  the  use  of  the 
rodenticide  zinc  phosphide  in  or  on  the 
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raw  agricultural  commodities  sugarbeets 
and  potatoes  in  connection  with  crisis 
exemptions  declared  by  the  state  of 
Idaho  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  zinc  phosphide 
on  sugjirbeets  and  potatoes.  This 
regulation  establishes  maximum 
permissible  levels  for  residues  of 
phosphine  in  these  foods  pursuant  to 
section  408(1}(6)  «f  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
The  tolerances  will  expire  and  be 
revoked  automatically  without  further 
action  by  EPA  on  October  15,  1997. 
DATES:  This  regulation  becomes 
effective  January  9,  1997.  This 
regulation  expires  and  is  revoked 
automatically  without  further  action  by 
EPA  on  October  15.  1997.  Objections 
and  requests  for  hearings  must  be 
received  bv  EPA  on  or  before  March  10, 
1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  number,  [OPP-300448],  must  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agencv,  Rm. 
M3708.  401  M  St.,  SW.,  Washington,  DC 
20460.  Fees  accompanying  objections 
and  hearing  requests  shall  be  labeled 
"Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  identified  by  the 
document  control  number,  [OPP- 
300448],  must  also  be  submitted  to: 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  th..  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-3004481.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 


hearing  requests  on  this  rule  may  be 
filed  onUne  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  Office  location, 
telephone  number,  and  e-mail:  Sixth 
Floor,  Cr>'stal  Station  #1,  2800  Jefferson 
Davis  Highwav.  Arlington,  VA  22202. 
(703)  308-8326,  e-mail: 
pemberton.hbbv@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
a  tolerance  for  residues  of  the 
phosphine  resulting  from  the  use  of  the 
rodenticide  zinc  phosphide  in  or  on 
potatoes  and  sugar  beet  roots  at  0.05 
part  per  million  (ppm)  and  in  or  on 
sugar  beet  tops  at  0.1  ppm.  These 
tolerances  will  expire  and  be  revoked 
automatically  without  further  action  by 
EPA  on  October  15,  1997. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.'L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  CFR  58135,  11/13/96). 

New  section  408(bM2)(A)(i)  allows 
EPA  to  estabhsh  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A){ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietarv-  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  estabfishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 


certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authonzes  EPA 
to  exempt  any  Federal  or  State  Agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency-  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
TQPA  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  bv  EPA  under 
section  18  of  FIFRA.  Section  408(1)(6) 
also  requires  EPA  to  promulgate 
regulations  by  August  3.  1997. 
governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(1)(6)  and  requires  that  the 
regulations  be  consistent  with  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exemptions  from 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA,  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e] 
and  (1)(6)  without  notice  and  comment 
rulemaking. 

In  establishing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  n»gulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  mtend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemakiai,  ^"d  policy  development 
EPA  intends  to  act  on  section  18-related 
tolerances  and  exemptions  that  clearly 
qualif)'  under  the  new  law 

II.  Emergency  Exemptions  for  Zinc 
Phosphide  on  Potatoes  and  Sugar  beets 
and  FFDCA  Tolerances 

On  August  5,  1996,  the  Idaho 
Department  of  Agriculture  availed  itself 
of  the  authonty  to  declare  the  existence 
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of  a  crisis  situation  within  the  state, 
thereby  authorizing  use  under  FIFRA 
section  18  of  zinc  phosphide  on 
potatoes  and  sugar  beets  tor  control  of 
meadow  voles  and  field  mice.  Potato 
and  sugarbeet  growers  in  Idaho  have 
experienced  substantial  losses  in  recent 
years  due  to  vole  and  mouse  damage. 
The  only  registered  option  available  to 
sugarbeet  and  potato  growers  in  Idaho  is 
to  use  zinc  phosphide  on  non-crop  land 
surrounding  their  fields.  Where  fields 
are  surrounded  by  other  crops  or  bare 
ground,  there  are  no  registered  controls 
or  other  effective  non-chemical 
methods. 

As  part  of  its  assessment  of  this  crisis 
exemption,  EPA  assessed  the  potential 
risks  presented  by  residues  of 
phosphine  on  potatoes  and  sugar  beets. 
In  doing  so,  EPA  considered  the  new 
safety  standard  in  FFDCA  section 
408(b)(2),  and  EPA  decided  that  the 
necessary  tolerance  imder  FFDCA 
section  408(1)(6)  would  clearly  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  These 
tolerances  for  residues  of  phosphine 
will  permit  the  marketing  of  potatoes 
and  sugar  beets  treated  in  accordance 
with  the  provisions  of  the  section  18 
emergency  exemptions.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemptions  and  to  ensure 
that  the  resulting  food  is  safe  and 
lawful.  EPA  is  issuing  these  tolerances 
without  notice  and  opportunity  for 
public  comment  under  section  408(e)  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  be 
revoked  automatically  without  further 
action  by  EPA  on  October  15,  1997. 
under  FFDCA  section  408(1)(5),  residues 
of  phosphine  not  in  excess  of  the 
amount  specified  in  these  tolerances 
remaining  in  or  on  potatoes  and  sugar 
beet  roots  and  tops  after  that  date  will 
not  be  unlawful,  provided  the  pesticide 
is  applied  during  the  term  of,  and  in 
accordance  with  all  the  conditions  of. 
the  emergency  exemptions.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

EPA  has  not  made  any  decisions 
about  whether  zinc  phosphide  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  f>otatoes  or 
sugar  beets  or  whether  permanent 
tolerances  for  zinc  phosphide  for 
potatoes,  or  sugar  beet  roots  or  tops 
would  be  appropriate.  This  action  by 
EPA  does  not  serve  as  a  basis  for 
registration  of  zinc  phosphide  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  does  this  action  serve 
as  the  basis  for  any  States  other  than 


Idaho  to  use  this  product  on  these  crops 
under  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemptions  for  zinc 
phosphide,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  atxive. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determine  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  emd 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infemts  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 


has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  Margin  of  Exposure 
(MOE)  calculation  based  on  the 
appropriate  NOEL)  will  be  carried  out 
based  on  the  nature  of  the  carcinogenic 
response  and  the  Agency's  knowledge  of 
its  mode  of  action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groimdwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  estabUshed 
tolerances. 

TV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Zinc  phosphide  is  already  registered  by 
EPA  for  outdoor  residential  lawn, 
nursery,  right-of-way,  recreational  area 
and  other  non-food  uses,  as  well  as 
several  food  use  registrations.  EPA  has 
also  assessed  the  toxicology  data  base 
for  zinc  phosphide  in  its  evaluation  of 
an  application  for  a  regional  registration 
on  sugarbeets.  Phosphine  is  a  highly 
reactive  gas  that  reacts  with  raw 
agricultural  commodities  to  form  bound 
phosphate  residues.  The  Agency  stated 
in  a  Registration  Standard  for  Zinc 
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Phosphide  (June  23,  1982]  that  a 
tolerance  of  0.1  ppm  for  phosphine 
resulting  from  the  use  of  zinc  phosphide 
would  be  allowable  for  raw  agricultural 
commodities,  provided  the  bound 
phosphate  residues  can  be  fully 
characterized.  At  the  time  the 
registration  standard  was  issued,  the 
Agency  identified  70  percent  of  the 
bound  phosphate  residues  in  treated 
commodities  as  consisting  of  oxy-acids 
of  phosphorus,  which  are  considered 
toxicologically  insignificant  at  the  levels 
found  in  treated  commodities.  Data  have 
since  been  submitted  which 
demonstrate  that  the  remaining  30 
percent  of  residues  consists  of  oxidation 
products  of  phosphine  (oxyphosphorus 
acids  and/or  their  salts),  which  are  also 
considered  toxicologically  insignificant 
at  the  levels  foiuid  in  treated 
commodities.  EPA  believes  it  has 
sufficient  data  to  assess  the  hazards  of 
zinc  phosphide  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  the 
time-limited  tolerances  for  residues  of 
phosphine  resulting  from  the  use  of  zinc 
phosphide  in  or  on  potatoes  and  sugar 
beet  roots  at  0.05  ppm  and  in  or  on 
sugar  beet  tops  at  0.1  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  these 
tolerances  follows. 

A.  Toxicological  Profile 

1.  Chronic  toxicity.  Based  on  the 
available  chronic  toxicity  data,  the 
Office  of  Pesticide  Programs  (OPP)  has 
established  the  RfD  for  zinc  phosphide 
at  0.0003  milligrams(mg)/kilogram(kg)/ 
day.  The  RfD  was  established  based  on 
an  lowest  effect  level  (LEL)  of  3.48  mg/ 
kg/day  from  an  open  literature  9Q-day 
rat  feeding  study.  Effects  observed  at  the 
LEL  were  decreased  food  consumption 
and  body  weight.  An  uncertainty  factor 
of  10,000  was  used  due  to  data  gaps  and 
the  absence  of  a  NOEL  in  the  study. 

2.  Acute  toxicity.  No  toxicology 
studies  were  identified  by  OPP  which 
demonstrated  the  need  for  an  acute 
dietary  risk  assessment. 

3.  short-term  non-dietary  inhalation 
and  dermal  toxicity.  Since  10  percent 
zinc  phosphide  tracking  powder  has 
been  classified  in  Toxicity  Category  IV 
(LC50  >19.6  mg/L),  inhalation  exposure 
resulting  from  this  section  18  action  is 
not  considered  toxicologically 
significant.  For  short-term  and 
intermediate  dermal  MOE  calculations, 
the  Health  Effects  Division  (HED),  of 
OPP  recommended  use  of  the  adjusted 
acute  dermal  LD50  NOEL  of  1 ,000  mg/ 
kg  from  the  acute  dermal  toxicity  study 
in  rabbits.  In  the  absence  of  other 
dermal  toxicity  data,  the  acute  NOEL 
dose  of  1,000  mg/kg  was  divided  by  a 
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100-fold  uncertainty  factor  to 
approximate  a  3-month  dermal  NOEL 
for  worker  dermal  exposure.  The  3 
month  dermal  NOEL  is  10  mg/kg/day. 
At  the  LEL  of  2,000  mg/kg  in  the  rabbit 
dermal  LD50  study,  the  animals  lost 
weight,  but  no  mortahties  were 
observed  up  to  5,000  mg/kg  highest  dose 
tested  (HDT).  Actual  risk  from  dermal 
exposure  is  likely  to  be  significantly 
less,  since  zinc  phosphide  reacts  with 
water  and  stomach  acid  to  produce  the 
toxic  gas  phosphine  from  oral,  but  not 
dermal,  exposure. 

4.  Carcinogenicity.  Zinc  phosphide 
hasfiot  been  reviewed  for 
carcinogenicity,  as  there  are  no  adequate 
carcinogenicity  studies  in  rodents 
available  in  the  toxicology  data  base. 
OPP  has  waived  carcinogenicity  data 
requirements  for  zinc  phosphide  on  the 
basis  that  exposures  to  zinc  phosphide 
are  controlled  to  prevent  exposures  to 
humans.  Applications  to  crop  areas  are 
such  that  the  zinc  phosphide  will 
dissipate. 

B.  Aggregate  Exposure 

Tolerances  are  established  for 
residues  of  the  phosphine  resulting  fi-om 
the  use  of  zinc  phosphide  on  several 
raw  agricultural  commodities  (40  CFR 
180.284(a)  and  (b)).  There  is  no 
reasonable  expectation  of  secondary 
residues  in  meat,  milk,  poultry,  or  eggs 
(paragraph  (a)(3)  of  40  CFR  180.6).  Any 
residues  of  zinc  phosphide  ingested  by 
livestock  would  be  metabolized  to 
naturally  occurring  phosphorous 
compounds. 

For  the  purpose  of  assessing  chronic 
dietary  exposure  from  zinc  phosphide. 
EPA  assumed  tolerance  level  residues 
and  100  percent  of  crop  treated  for  the 
proposed  and  existing  food  uses  of  zinc 
phosphide.  These  conservative 
assumptions  result  in  overestimation  of 
human  dietary  exposures. 

Other  potential  sources  of  exposure  of 
the  general  population  to  residues  of 
pesticides  are  residues  in  drinking  water 
and  exposiue  from  non-occupational 
sources.  There  is  no  information  on  zinc 
phosphide  (phosphine)  residues  in 
groimd  water  and  runoff  in  the  EFED 
One-Liner  Data  Base.  There  is  no 
estabhshed  Maximum  Concentration 
Level  (M.C.L.)  for  residues  of  zinc 
phosphide  (phosphine)  in  drinking 
water.  No  drinking  water  health 
advisory  levels  have  been  established 
for  zinc  phosphide  (phosphine).  There 
is  no  entjy  for  zinc  phosphide 
(phosphine)  in  the  "Pesticides  in 
Groundwater  Database"  (EPA  734-12- 
92-001,  September  1992).  Based  on  the 
available  studies  used  in  EPA's 
assessment  of  environmental  risk,  EPA 
does  not  anticipate  exposure  to  residues 


of  zinc  phosphide  (phosphine)  in 
drinking  water. 

There  are  residential  uses  of  zinc 
phosphide  and  EPA  acknowledges  that 
there  may  be  short-,  intermediate-,  and 
long-term  non-occupational,  non-dietary 
exposure  scenarios.  OPP  has  identified 
a  toxicity  endpoint  for  an  intermediate- 
term  residential  risk  assessment. 
However,  no  acceptable  reUable  dermal 
exposure  data  to  assess  these  potential 
risks  are  available  at  this  time.  Given  the 
time- limited  nature  of  this  request,  the 
need  to  make  emergency  exemption 
decisions  quickly,  and  the  significant 
scientific  uncertainty  at  this  time  about 
how  to  aggregate  non-occupational 
exposure  with  dietan,^  exposure,  the 
Agency  will  make  its  safety 
determination  for  these  tolerances  based 
on  those  factors  which  it  can  reasonably 
integrate  into  a  risk  assessment. 

At  this  time,  the  Agency  has  not  made 
a  determination  that  zinc  phosphide 
and  other  substances  that  may  have  a 
common  modfe  of  toxicity  would  have 
cumulative  effects,  Given  the  Ume 
limited  nature  of  this  request,  the  need 
to  make  emergency  exemption  decisions 
quickly,  and  the  significant  scientific 
uncertainty  at  this  time  about  how  to 
define  common  mode  of  toxicity,  the 
Agency  will  make  its  safety 
determination  for  these  tolerances  based 
on  those  factors  which  can  reasonablv 
integrate  into  a  risk  assessment.  For 
purposes  of  these  tolerances  only,  the 
Agency  is  considering  only  the  potential 
risks  of  zinc  phosphide  in  its  aggregate 
exposure. 

C.  Safety  Determinations  For  U.S. 
Population 

Taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data.  EPA 
has  concluded  that  dietary-  exposure  to 
zinc  phosphide  will  utiUze  27.5  percent 
of  the  RfD  for  the  U.S.  population.  EPA 
does  not  anticipate  chronic  exposure  to 
residues  of  zinc  phosphide  (phosphine) 
in  drinking  water.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  zinc  phosphide  residues. 

D.  Determination  of  Safety  for  Infants 
and  Children 

There  were  no  developmental 
findings  in  rats  up  to  a  maternally  toxic 
dose  of  4.0  mg/kg/day  zinc  phosphide 
nor  in  mice  at  4.0  mg/kg/day  (HDT).  A 
comparison  of  the  NOEL  of  0.1  mg/kg/ 
day  in  the  recent  90-day  rat  gavage 
study  and  the  NOELs  for  developmental 
toxicity  in  rats  and  mice  (4.0  mg/kg/dav) 
provides  a  40-fold  difference,  which 
demonstrates  that  there  are  no  special 
pre-natal  sensitivities  for  infants  and 
children.  Since  there  are  no 
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reproduction  studies  with  zinc 
phosphide,  the  post-natal  potential  for 
effects  from  zinc  phosphide  in  infants 
and  children  cannot  be  fully  evaluated. 
However,  the  above  information, 
together  with  the  uncertainty  factor  of 
10,000  utilized  to  calculate  the  RfD  for 
zinc  phosphide,  is  considered  adequate 
protection  for  infants  and  children  with 
respect  to  prenatal  and  postnatal 
development  against  dietary  exposure  to 
zinc  phosphide  residues. 

EPA  has  concluded  that  the  percent  of 
he  RfD  that  will  be  utilized  by  chronic 
dietary  exposure  to  residues  of  zinc 
phosphide  ranges  from  6.8  percent  for 
nursing  infants  (<1  year  old)  up  to  59.9 
percent  for  children  1  to  6  years  old. 
However,  this  calculation  assumes 
tolerance  level  residues  for  all 
commodities  and  is  therefore  an  over- 
estimate of  dietary  risk.  Refinement  of 
the  dietary  risk  assessment  by  using 
anticipated  residue  data  would  reduce 
dietary  exposure.  As  mentioned  before, 
EPA  does  not  expect  chronic  exposure 
from  drinking  water.  EPA  therefore 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  zinc  phosphide. 

V.  Other  Considerations 

The  metabohsm  of  zinc  phosphide  in 
plants  and  animals  is  adequately 
understood  for  the  purposes  of  these 
tolerances.  The  residue  of  concern  is 
unreacted  zinc  phosphide,  measured  as 
phosphine,  that  may  be  present. 
Adequate  methods  for  purposes  of  data 
collection  and  enforcement  of  tolerances 
for  zinc  phosphide  residues  as 
phosphine  gas  are  available.  Methods 
for  determining  zinc  phosphide  residues 
of  phoshine  gas  are  described  in  PAM. 
Vol.  II,  as  Method  A. 

VI.  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  phosphine  resulting  from  the  use  of 
zinc  phosphide  in  potatoes  and  sugar 
beet  roots  at  0.05  ppm  and  sugar  beet 
tops  at  0.1  ppm.  These  tolerances  will 
expire  and  be  automatically  revoked 
without  further  action  by  EPA  on 
October  15,  1997. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  pehod  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 


regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Anv  person  may,  by  March  10,  1997, 
file  written  objections  to  any  aspect  of 
this  regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the  * 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  1 78.25).  Each  objection  must  be 
accompanied  bv  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  Is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  anv  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  Is  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
Issues  In  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  In  coimection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  In  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
Inclusion  In  the  public  record. 
Information  not  marked  corifidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VIII.  Public  Docket 

EPA  has  estabhshed  a  record  for  this 
rulemaking  under  docket  number  [OPP- 
300448J  (including  any  comments  and 
data  submitted  electronically).  A  pubUc 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 


comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  excluding 
legd  holidays.  The  public  record  is 
located  in  Room  1132  of  the  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

IX.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16. 
1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604(a),  do  not 

apply- 
Under  5  U.S.C.  801(a)(1)(A)  of  the 

Administrative  Procedure  Act  (APA)  as 

amended  by  the  Small  Business 

Regulatory  Enforcement  Fairness  Act  of 

1996  (Title  II  of  Pub.  L.  104-121,  110 


UMI 
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Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  pubhcation 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  2,  1997. 
Daniel  M.  Baroio, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  hi  §  180.284,  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 


§  180.284 
residues. 


Zinc  phosphide;  tolerances  for 


(c)  Time-limited  tolerances  are 
established  for  residues  of  the 
phosphine  resulting  from  the  use  of  the 
rodenticide  zinc  phosphide  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  are 
specified  in  the  following  table.  The 
tolerances  expire  and  are  automatically 
revoked  on  the  date  specified  in  the 
table  without  further  action  by  EPA. 


Commodity 

Parts 
per  mil- 
lion 

Expiration/ 

Revocation 

Date 

Potatoes  

Sugar  beet  (roots) 
Sugar  t»eet  (tops)  .. 

0.05 
0.05 
0.1 

October  15, 

1997 
October  15, 

1997 
October  15, 

1997 

[FR  Doc.  97-512  Filed  1-8-97;  8:45  am] 
BILLING  CODE  6S60-6ft-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  382,  383,  and  390 

FHWA  Docket  No.  MC-93-17] 

RIN2125-AE13 

Federal  Motor  Carrier  Safety 
Regulations;  Intermodal 
Transportation;  Withdrawal  of  Final 
Rule 

agency:  Federal  Highway 
Administration  (FH\VA),'dOT. 
ACTION:  Final  rule;  vdthdrawal. 


SUMMARY:  On  December  29,  1994.  the 
FHWA  pubUshed  a  final  rule  [59  FR 
67544]  which  implemented  the 
Intermodal  Safe  Container 
Transportation  Act  of  1992  (the  1992 
Act).  On  October  11,  1996.  the  President 
signed  the  Intermodal  Safe  Container 
Transportation  Amendments  Act  of 
1996  (the  1996  Act)  which  substantially 
amended  the  1992  Act  and  removed  the 
requirement  that  the  Secretar>-  of 
Transportation  promulgate 
implementing  regulations.  The  FHWA. 
therefore,  is  withdrawing  its  December 
29  final  rule.  The  FHWA  has 
determined  that  regulations  are  not 
necessary  to  implement  the  1992  Act  as 
amended  by  the  1996  Act.  The  1996  Ad 
will  become  effective  on  April  9,  1997, 
The  FHA  is  also  amending  the 
applicability  provisions  of  the 
regulations  on  controlled  substances 
and  alcohol  use  and  testing. 
EFFECTIVE  DATE:  )anuary  9,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  C.  Chandler,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-5763;  or  Mr.  Charles  E.  Medalen. 
Office  of  the  Chief  Counsel,  (202)  366- 
1354,  Federal  Highway  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  hoUdavs. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Summary  of  the  1992 
Act 

Almost  every  intermodal  container 
and  trailer  travels  over  the  highway  at 
least  once  during  shipment.  Motor 
carriers  are  usually  at  the  beginning  or 
end  of  the  intermodal  transportation 
chain.  It  is  difficult  for  motor  carriers  to 
comply  wdlth  highway  weight 
limitations  Vkithout  biowledge  of  the 
weight  and  transportation 
characteristics  of  the  contents  of  a 
container  or  trailer.  The  purpose  of 
highway  weight  laws  is  to  minimize 


highway  and  bridge  wear  and  protect 
the  motoring  public. 

In  the  1980s,  motor  carriers 
complained  that  they  had  htlle  or  no 
control  over  the  loading  of  the 
containers  or  trailers,  were  forced  to 
accept  containers  and  trailers  with  an 
unknown  cargo  and  weight  by  threat  of 
economic  retaUation.  and  yet  were  held 
responsible  for  compliance  with  weight 
laws.  A  motor  carrier  might  suspect  that 
a  loaded  container  or  trailer  was  too 
heavy  for  the  equipment  or  illegal  imder 
State  law.  but  would  have  no  reasonable 
grounds  for  refusing  to  transport  it 
without  knowledge  of  the  cargo  weight. 

On  October  28.  1992.  the  President 
signed  the  btermodal  Safe  Container 
TransportaUon  Act  of  1992  (the  1992 
Act)  (Pub.  L.  102-548,  106  Stat.  3646. 
partly  codified  at  49  U.S.C.  5901-5907 
(formeriy  49  U.S.C.  501  and  508)].  The 
1992  Act  requires  the  person  who  loads 
an  intermodal  container  or  trailer  to 
prepare  a  written  certification  that 
includes  a  reasonable  description  and 
the  actual  gross  weight  of  the  cargo,  and 
to  give  the  certification  to  the  initial 
carrier,  Each  carrier  is  required  to 
forward  the  certification  to  the  next 
carrier  transporting  the  container  or 
trailer.  The  information  will  enable 
motor  carriers,  which  are  already 
familiar  with  the  tare  weights  of 
containers,  trailers,  and  chassis,  to 
better  estimate  the  axle  weights  and 
gross  weight  of  a  given  combination.  If 
the  certified  cargo  weight  is  incorrect 
and  the  motor  carrier  is  fined  for 
operating  an  overweight  vehicle  as  a 
result  of  that  error,  the  motor  carrier  has 
a  hen  on  the  cargo  until  the  shipper  or 
owTier  of  the  cargo  reimburses  it  for  the 
fine  and  all  costs  associated  with  the 
incident.  Coercing  a  person  to  transport 
a  loaded  container  or  trailer  without  a 
certification  or  with  a  weight  that  would 
make  the  vehicle  combination  illegally 
overweight  under  applicable  State  law 
was  prohibited  by  the  1992  Act. 

Summary  of  Events  Between  the 
Enactment  of  the  1992  Act  and  the  1996 
Act 

The  FHWA  published  a  notice  of 
proposed  rulemaking  (NPRM)  on  July 
14.  1993  (58  FR  37895).  The  NPRM 
proposed  to  amend  part  390  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  by  adding  a  new 
Subpart  C.  Intermodal  Transportation. 
Most  of  the  proposed  regulations  simply 
codified  the  statutor>'  requirements.  The 
comment  period  for  the  .NfPRM 
originally  closed  on  September  13, 
1993,  In  response  to  several  requests, 
the  FHW.A  reopened  the  comment 
period  and  extended  it  until  October  28. 
1993. 
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On  December  29,  1994.  the  FHWA 
pubUshed  a  final  rule  implementing  the 
1992  Act  with  an  effective  date  of  the 
rule  was  Jime  27,  1995.  On  April  7, 

1995,  the  American  Trucking 
Associations,  hic.  (ATA)  filed  a  petition 
to  exempt  three  types  of  motor  carrier 
operations  from  the  final  rule.  During 
April  and  May,  the  FHWA  received 
letters  from  several  companies  and 
industry  groups  petitioning  for  an 
extension  of  the  effective  date  of  the 
final  rule.  These  petitioners  explained 
that  the  intermodal  transportation 
industry  reUes  heavily  on  electronic 
data  interchange  (EDI)  and  that  the  time 
necessary  to  develop  EDI  standards  and 
complete  computer  programming  and 
training  for  electronic  forwarding  of 
certifications  made  it  impossible  to 
achieve  compliance  through  the  use  of 
EDI  by  June  27.  1995.  On  May  16  [60  FR 
26001],  the  FHWA  administratively 
extended  the  June  27  effective  date  until 
September  27.  1995,  to  allow  the  agency 
sufficient  time  to  consider  public 
comment  on  whether  a  further 
extension  was  warranted.  On  May  25 
(60  FR  27700),  the  FHWA  requested 
comments  on  whether  an  extension  of 
the  effective  date  of  the  final  rule 
beyond  September  27  was  necessary  As 
a  part  of  the  May  25  publication,  the 
FHWA  requested  comments  on  the 
April  7  petition  filed  by  the  ATA.  In 
their  comments  to  the  May  25 
publication,  the  ATA  and  National 
Industrial  Transportation  League  (NITL) 
informed  the  FHWA  that  the 
organizations  would  file  a  joint  petition 
for  amendments  to  the  final  rule.  The 
FHWA.  therefore,  deferred  discussion  of 
the  April  7  petition  until  after  the 
agency  had  an  opportunity  to  consider 
the  forthcoming  petition.  The  FHWA 
determined  that  a  further  extension  was 
warranted  and,  therefore,  on  August  10 
(60  FR  40761)  extended  the  effective 
date  of  the  final  rule  until  September  1, 

1996.  to  allow  the  intermodal 
transportation  industry  sufficient  time 
to  comply  by  means  of  EDI. 

On  August  31.  1995,  the  NITL,  ATA, 
and  Interstate  Truckload  Carriers 
Conference  filed  a  joint  petition  for 
amendments  to  the  final  rule.  Between 
November  1995  and  Februtiry  1996,  the 
FHWA  and  the  petitioners  exchanged 
letters  about  the  petitions.  On  March  29. 
the  NITL.  the  Intermodal  Conference  of 
the  ATA.  and  the  Intermodal  Safe 
Container  Coalition  asked  the  FHWA  to 
delay  its  decision  on  both  petitions  until 
after  April  30.  The  organizations 
explained  that  they  were  engaged  in 
negotiations  to  reach  agreement  on 
amendments  to  the  final  rule  which 
they  believed  were  needed.  On  May  21, 


the  three  organizations  notified  the 
FHWA  that  they  had  reached  consensus 
and  would  seek  amendments  to  the 
1992  Act.  The  organizations  asked  the 
FHWA  to  delay  its  decision  on  both 
petitions  until  July  1.  1996.  The 
petitions  and  letters  discussed  above  are 
available  for  review  in  the  public 
docket. 

On  July  16. 1996.  a  bill  to  amend  the 
1992  Act,  S.  1957.  was  introduced  by 
the  Chairman  of  the  Senate  Committee 
on  Commerce.  Science,  and 
Transportation  with  co-sponsorship  of 
the  Chairman  and  ranking  minority 
member  of  the  Subcommittee  on  Surface 
Transportation  and  Merchant  Marine. 
On  July  23,  1996,  the  sponsors  of  the 
bill  wrote  to  the  Secretary  of 
Transportation  requesting  that  the 
September  1,  1996.  effective  date  of  the 
FHWA's  rule  be  extended.  The  Senators 
expressed  concern  that  implementation 
as  currently  planned  could  have 
devastating  consequences  for 
intermodal  transportation,  including 
delays  and  severe  congestion  at  the 
nation's  ports.  On  August  19  (61  FR 
42822),  the  FHWA  administratively 
extended  the  September  1. 1996. 
effective  date  until  January  2.  1997. 
because  (1)  the  two  petitions  before  the 
agency  had  not  been  resolved.  (2)  a 
significant  number  of  foreign  entities 
were  not  familiar  with  their 
responsibilities,  and  (3)  implementation 
of  the  final  rule  prior  to  possible 
enactment  of  S.  1957  could  disrupt  both 
interstate  and  foreign  commerce.  A 
revised  version  of  S.  1957  was  approved 
by  both  chambers  of  Congress  as  title  II 
of  H.R.  3159  which  was  signed  by  the 
President  on  October  11.  1996  [Pub.  L. 
104-291,  110  Stat.  3452). 

Highlights  of  the  1996  Act 

The  1996  Act  amends  the  1992  Act  in 
several  significant  ways.  Among  other 
things,  the  1996  Act: 

1 .  Raises  the  jurisdictional  weight 
threshold  from  4.536  kilograms  (10,000 
pounds)  to  13.154  kilograms  (29.000 
pounds); 

2.  Creates  a  presumption  that  the 
cargo  weight  of  an  intermodal  container 
or  trailer  is  less  than  13,154  kilograms 
(29,000  pounds)  if  no  certification  is 
provided  to  the  motor  carrier: 

3.  Exempts  high  way /railroad 
intermodal  movements  where  one  motor 
carrier  performs  all  of  the  highway 
transportation  itself  or  assumes 
responsibility  for  overweight  fines 
incurred  by  any  other  motor  carrier  that 
handles  part  of  the  highway 
transportation; 

4.  Makes  explicit  the  applicability  of 
the  1 992  Act  to  foreign  persons  who 
tender  a  loaded  container  or  trailer  for 


intermodal  transportation  within  the 
United  States; 

5.  Treats  a  bill  of  lading  or  other 
shipping  document  prepared  by  the 
person  who  tenders  a  loaded  container 
or  trailer  as  a  certification  if  it  includes 
certain  information  specified  by  the 
1996  Act; 

6.  Prohibits  the  use  of  the  term 
"Freight  All  Kinds"  as  a  reasonable 
commodity  description  after  December 
31,  2000,  if  the  weight  of  any  single 
commodity  is  20  percent  or  more  of  the 
total  cargo  weight; 

7.  Makes  any  person — in  most  cases 
an  intermediate  carrier — who 
inaccurately  converts  a  paper 
certification  into  an  electronic  format  or 
fails  to  forward  a  certification,  indirectly 
Uable  for  any  fine  or  other  costs 
incurred  by  a  motor  carrier  as  a  result 

of  that  incorrect  information  or  missing 
certification; 

8.  Provides  that  a  copy  of  the 
certification  is  not  required  to 
accompany  the  loaded  container  or 
trailer  during  intermodal  transportation; 

9.  Removes  language  prohibiting  a 
motor  carrier  from  transporting  an 
intermodal  container  or  trailer  for  which 
a  certification  is  required,  before 
receiving  a  certification; 

10.  Requires  motor  carriers  to  give 
leased  operators  written  notice  of  the 
gross  cargo  weight  of  an  intermodal 
container  or  trailer  if  they  know  that  it 
would  cause  a  vehicle  combination  to 
violate  gross  vehicle  weight  limits.  If  no 
such  notice  is  given  and  the  leased 
operator  is  fined  for  violating  a  gross 
vehicle  weight  law  or  regulation,  the 
operator  is  entitled  to  reimbiu-sement 
from  the  motor  carrier;  and 

11.  Removes  the  requirement  that  the 
Secretary  of  Transportation  promulgate 
implementing  regulations. 

Overview  of  the  1996  Act 

General  Applicability 

The  certification  requirements  of  the 
1992  Act,  as  amended  by  the  1996  Act, 
apply  to  any  domestic  or  foreign  person 
who  first  tenders  a  container  or  trailer 
for  intermodal  transportation  in  the 
United  States.  The  notification  and 
certification  requirements  do  not  apply 
to  any  intermodal  container  or  trailer 
containing  consohdated  shipments 
loaded  by  a  motor  carrier  if  such  motor 
carrier  performs  all  highway  portions  of 
the  intermodal  transportation  or 
assumes  responsibility  for  any  weight- 
related  fine  incurred  by  any  other  motor 
carrier  that  transports  the  loaded 
container  or  trailer. 

Notification  and  Certification 

Any  person  within  the  United  States 
who  tenders  a  loaded  container  or 
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trailer  having  a  projected  gross  cargo 
weight  more  than  29,000  pounds  to  a 
first  carrier  that  is  a  motor  carrier  must 
provide  written  notification  of  the 
projected  gross  cargo  weight  and  a 
reasonable  description  of  the  contents  of 
the  container  or  trailer  to  the  first  carrier 
before  tendering.  The  notification  may 
be  communicated  by  electronic 
transmission,  telephone,  or  paper  copy. 
A  person  who  tenders  a  loaded 
container  or  trailer  with  an  actual  gross 
cargo  weight  of  more  than  29,000 
pounds  to  a  first  carrier  for  intermodal 
transportation,  must  provide  a 
certification  of  its  contents  in  writing  or 
electronically,  before  or  when  the 
container  or  trailer  is  so  tendered.  A 
copy  of  the  certification  is  not  required 
to  accompany  the  loaded  container  or 
trailer  at  any  time  during  intermodal 
transportation. 

The  elements  of  a  certification  are  the 
following: 

(1)  The  actual  gross  cargo  weight 
(including  packing  materials,  pallets, 
and  dunnage); 

(2)  A  reasonable  description  of  the 
contents  of  the  container  or  trailer; 

(3)  The  identity  of  the  certifying  party; 

(4)  The  container  or  trailer  number; 
and 

(5)  The  date  of  certification,  or 
transfer  of  data  to  another  document  for 
forwarding  to  the  next  carrier. 

Any  shipping  document  which 
includes  this  information  (though  it 
need  not  be  in  the  above  order  or  even 
in  a  consecutive  format)  and  is  prepared 
by  the  person  who  tenders  the  container 
or  trailer  qualifies  as  a  certification.  If  a 
separate  document  is  used  as  a 
certification,  it  must  be  conspicuously 
marked  "INTERMODAL 
CERTIFICATION."  The  use  of  the  term 
"Freight  All  Kinds"  or  "FAK,"  as  a 
reasonable  description  of  the  contents  of 
the  container  or  trailer,  is  prohibited 
after  December  31.  2000.  if  the  weight 
of  any  one  commodity  is  20  percent  or 
more  of  the  total  cargo  weight. 


Forwarding  and  Transfer  of 
Certifications 

Carriers  and  intermediaries  that 
receive  a  certification  must  forward  it  to 
the  next  carrier  in  the  intermodal  chain. 
A  carrier  or  intermediary  that  receives  a 
certification  may  transfer  the 
information  into  a  different  document  or 
convert  a  paper  certification  into  an 
electronic  format,  for  forwarding  to  a 
subsequent  carrier.  The  party 
transferring  or  converting  the 
information  must  identl^  itself  on  the 
forwarded  document  and  give  the  date 
on  which  the  information  was  converted 
or  transferred. 


Liens 

A  motor  carrier  which  is  fined  or 
required  to  post  a  bond  for  transporting 
an  overweight  container  or  trailer 
subject  to  the  amended  1992  Act  has  a 
lien  against  its  contents  equal  to  the  fine 
(including  costs)  or  bond  if  the  penalty 
results  from  (1)  failure  to  provide  the 
initial  certification,  (2)  erroneous 
information  in  the  initial  certification, 

(3)  failure  to  forward  the  certification  or 

(4)  an  error  in  the  conversion  of  a  paper 
certification  to  an  electronic  format  or  in 
the  transfer  of  certification  elements 
from  one  document  to  another.  The  lien 
remains  in  effect  until  the  motor  carrier 
is  reimbursed  by  the  party  responsible 
for  the  error  or  failure  that  caused  the 
overweight  fine,  or  by  the  owner  or 
beneficial  owner  of  the  cargo.  If 
reimbursement  is  not  made  within  a 
reasonable  time,  the  motor  carrier  may 
sell  the  cargo  to  recover  the  amount  of 
the  fine  or  bond.  Liens  cannot  be 
exercised  against  perishable  agricultural 
commodities. 

The  lien  provisions  of  the  amended 
1992  Act  are  especially  complicated 
when  an  intermediate  carrier  or  party 
makes  an  inaccurate  conversion  or 
transfer,  or  fails  to  forward  the 
certification  to  a  subsequent  carrier.  If  a 
motor  carrier  incurs  a  fine  and  costs  for 
an  overweight  violation  resulting  from 
such  error  or  failure,  the  amended  1992 
Act  provides  that  the  intermediate  party 
is  liable  to  the  motor  carrier  for  the  fine 
and  costs.  The  motor  carrier,  however, 
is  expected  to  recover  its  costs  by 
exercising  its  right  to  a  lien  by  seizing 
the  cargo.  In  this  case,  the  owner  of  the 
cargo  (usually  the  shipper  or  consignee) 
is  not  responsible  for  the  error  or  failure 
that  resulted  in  the  fine.  The  amended 
1992  Act,  therefore,  gives  any  person 
who  reimburses  the  motor  carrier  for  its 
fine  and  costs  (usually  the  shipper  or 
consignee  who  wants  to  get  the  cargo  to 
its  destination)  a  cause  of  action  for  that 
amount  against  the  intermediate  carrier 
or  party  whose  error  or  failure  caused 
the  problem.  The  reimbiu^ing  party  will 
then  have  to  file  suit  against  the 
intermediate  carrier  or  party  in  the 
appropriate  court  to  recover  the  amount 
it  paid  the  motor  carrier.  The  statutor\' 
scheme  is  complex  and  should  be 
reviewed  carefully  by  all  intermodal 
shippers  and  carriers.  This  description 
is  not  intended  to  be  an  exhaustive 
analysis. 

Notice  to  Leased  Operators 

If  a  motor  carrier  knows,  because  of 
the  certification  it  has  received,  that  a 
loaded  container  or  trailer  would  cause 
a  vehicle  combination  to  be  in  violation 
of  gross  vehicle  weight  laws,  it  must 


give  written  notice  of  the  gross  cargo 
weight  to  an  owner-operator  leased  to 
the  motor  carrier.  This  amounts  to  a 
motor  carrier  certification  within  the 
broader  shipper  certification  scheme  of 
the  statute.  A  no  such  notice  is  given 
and  the  o\/ner-operator  is  fined  for  a 
violation  of  a  gross  vehicle  weight  law 
or  regulation,  the  owner-operator  is 
entitled  to  reimbursement  from  the 
motor  carrier  in  the  amount  of  the  fine 
and  court  costs.  The  motor  carrier  bears 
burden  of  proof  to  establish  that  it  gave 
the  required  notice  to  its  leased  owner- 
operator. 

Unlavi-ful  Coercion  and  State 
Enforcement 

The  1996  Act  did  not  substantially 
amend  49  U.S.C.  5903(c)  which  contains 
prohibitions  regarding  coercion. 
Coercing  a  person  to  transport  a  loaded 
container  or  trailer  subject  to  the 
amended  1992  Act  without  a 
certification  (or  a  shipping  dociunent 
that  qualifies  as  such)  or  with  a  weight 
that  would  make  the  combination 
vehicle  illegally  overweight  under 
applicable  State  law,  remains 
prohibited.  However,  if  no  certification 
is  provided  to  a  motor  carrier  when  a 
loaded  container  or  trailer  is  tendered  to 
It.  the  motor  carrier.may  presume  that 
the  gross  cargo  weight  is  less  than 
29.000  pounds.  This  should 
significantly  reduce  instances  of  alleged 
coercion. 

The  1996  Act  did  not  amend  49 
U.S.C.  5904  which  addresses  State 
enforcement.  States  retain  the  authority 
to  fine  the  motor  carrier  for  all 
overweight  violations,  but  they  may  also 
impound  the  intermodal  container  or 
trailer  and  levy  the  fine  on  the  shipper 
when  the  violation  was  caused  by 
inaccurate  information  in  the 
certification.  The  absence  of 
certifications  from  commercial  motor 
vehicles,  however,  will  hinder  the 
ability  of  State  enforcement  officials  to 
determine  at  roadside  whether  an 
overweight  violation  was  caused  bv 
incorrect  information  in  a  certification. 
This  may  influence  their  choice  of 
enforcement  options. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  He\iew)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  wdthin  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  Since  this  rulemaking 
action  only  withdraws  a  previously 
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issued  rule,  it  is  anticipated  that  the 
economic  impact  of  this  action  will  be 
minimal;  therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  comphance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
action  on  small  entities  and  has 
determined  that,  since  this  action 
withdraws  regulations  previously 
issued,  it  will  not  place  a  significant 
economic  burden  on  a  substantial 
number  of  small  entities 

Executive  Order  12612  iFederalism 
Assessment  I 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 
This  withdrawal  of  a  recently  published 
final  rule  will  not  preempt  any  State  law 
or  State  regulation  and  no  additional 
costs  or  burdens  will  be  imposed  on  the 
States.  This  action  will  not  affect  the 
States'  ability  to  execute  traditional 
State  governmental  functions. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovermnental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this^rogram. 

Paperw'orJc  Reduction  Act 

The  information  collection 
requirements  contained  in  the  final  rule 
previously  issued  on  December  29. 
1994,  were  approved  by  the  0MB  in 
accordance  with  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501-3520  and  assigned  the 
control  number  of  2125-0557  which 
expires  on  June  30,  1997.  This  action 
reduces  paperwork  burdens  previously 
established  and  results  in  the  FHWA  no 
longer  conducting  or  sponsoring  a 
collection  of  information  to  implement 
49  U.S.C.  chapter  59.  The  FHWA, 
therefore,  will  not  seek  extension  of  the 
OMB's  approval  of  the  information 
collection  assigned  control  number 
2125-0557. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemeiking  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347)  and  has 
determined  that  this  action  would  not 


have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number    . 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  390 

Highway  safety.  Highways  and  roads, 
Motor  carriers,  Recordkeeping 
requirements. 

In  consideration  oCthe  foregoing  and  under 
the  authority  of  49  U.S.C.  31132.  31133, 
31502,  and  31504,  the  FHVV./K  hereby  amends 
title  49,  Code  of  Federal  Regulations,  parts 
382,  383,  and  390  as  set  forth  below. 

Issued  on:  December  31,  1996. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

PART  382— (AMENDED] 

1.  The  authority  citation  for  Part  382 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31133,  31136,  31301 
et  seq..  and  31502;  and  49  CFR  1.48. 

§382.103    [Amended] 

2.  Section  382.103  is  amended  by 
revising  paragraph  fc)  to  read  as  follows: 

§382.103    Applicability 

***** 

(c)  The  exceptions  contained  in 
§390. 3(f)  of  this  subchapter  do  not  apply 
to  this  part.  The  employers  and  drivers 
identified  in  §390. 3(f)  must  comply 
with  the  requirements  of  this  part, 
unless  otherwise  specifically  provided 
in  paragraph  (d)  of  this  section. 


PART  383— [AMENDED] 

3.  The  authority  citation  for  Part  383 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  31136,  31301  et  seq.. 
and  31502;  and 
49  CFR  1.48. 

§383.3    [Amended] 

4.  Section  383.3  is  amended  bv 
revising  paragraph  fb)  to  read  as  follows: 

§383.3    Applicability 
•         *         •         «         * 

(b)  The  exceptions  contained  in 
§390  3(f)  of  this  subchapter  do  not  apply 
to  this  part  The  employers  and  drivers 
identified  in  §390  3(f)  must  comply 
with  the  requirements  of  this  part. 


unless  otherwise  provided  in  this 


section. 


PART  390— [AMENDED] 

5.  The  authority  citation  for  Part  390 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  13301,  13902,  31132. 
31133.  31136.  31502,  31504,  and  Sec  204. 
Pub.L.  104-88,  109  Stat.  803,  941:  49  U.S.C. 
701  note,  and  49  CFR  1.48. 

§390.3    [Amended] 

6.  Section  390.3  is  amended  by 
removing  paragraph  fb),  and 
redesignating  paragraphs  (c)  through  (g) 
as  (b)  through  (f),  respectively. 

Subpart  C  [Removed] 

7.  Subpart  C  of  part  390,  (§§  390.50- 
390.60)  Intermodal  Transportation,  is 
removed  and  reserved. 

Appendix  H  to  Subchapter  B  [Removed] 

8.  Subchapter  B  is  amended  by 
removing  appendix  H. 

jFR  Doc.  97-384  Filed  1-8-97;  8:45  am] 

BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

[Docket  Number  950407093-6298-03;  I.D. 
012595A] 

Endangered  and  Threatened  Species; 
Threatened  Status  for  Central 
California  Coast  Coho  Salmon 
Evolutionarily  Significant  Unit  (ESU); 
Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  NMFS  is  making  a  technical 
correction  to  the  final  rule  (61  FR  56138, 
October  31,  1996)  determining  that  the 
Central  California  Coast  Coho  Salmon 
Evolutionarily  Significant  Unit  (ESU)  is 
a  threatened  species.  The  correction 
specifies  that  the  ESU  consists  of  all 
coho  sahnon  naturally  reproduced  in 
streams  between  Punta  Gorda  in 
Humboldt  County,  CA,  and  the  San 
Lorenzo  River  in  Santa  Cruz  County, 
CA. 

EFFECTIVE  DATE:  December  2,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Craig  Wingert,  NMFS,  Southwest 
Region,  (310)  980-^021;  or  Marta 
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Nammack,  NMFS,  Office  of  Protected 
Resources.  (301)  713-1401. 
SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

On  October  31,  1996,  NMFS 
published  a  final  rule  Usting  the  Central 
California  Coho  Salmon  ESU  as  a 
threatened  species  (61  FR  56138).  In  the 
last  paragraph  of  the  "Listing 
Determination"  section  of  the  preamble 
to  the  rule  (see  page  56146.  bottom  of 
second  column  and  top  of  third 
column),  NMFS  clearly  defined  the 
Central  California  Coho  Salmon  ESU  as 
consisting  of  "all  coho  salmon  naturally 
reproduced  in  streams  between  Pimta 
Gorda,  Humboldt  County,  CA,  and  the 
San  Lorenzo  River,  Santa  Cruz  County, 


CA."  However,  the  definition  of  the 
listed  ESU  in  the  regulatory  text 
codified  at  section  227.4(h)  was 
ambiguous  as  to  the  geographic  extent  of 
the  listed  ESU  and  whether  the  listed 
ESU  specifically  included  hatchery 
populations  or  only  naturally 
reproduced  populations. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  31.  l'996,  of  the  final  rule  (LD 
012595A),  which  was  the  subject  of  FR 
Doc.  96-56138.  is  corrected  as  follows: 


§  227.4— (Corrected] 

On  page  56149.  in  the  third  column. 
in  §  227  4.  paragraph  (h)  is  corrected  to 
read  as  follows; 

•  *         *        *         • 

(h)  Central  California  Coast  Coho 
Salmon.  Includes  all  coho  salmon 
naturally  reproduced  in  streams 
between  Punta  Gorda  in  Humboldt 
County.  CA,  and  the  San  Lorenzo  River 
in  Santa  Cruz  County.  CA 

•  •         *         •         • 

Dated,  lanuan  3,  1997 
P  Michael  Payne. 

Acting  Director.  Office  of  Protected  Resources. 

S'ational  Marine  Fisbenes  SerMce 

!FR  Doc,  97-477  Filed  1-6-97:  i  43  pm; 
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This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  poor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 
[Docket  No.  96-ANE-32] 
RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D  Series  Turt}ofan  Engines 

agency:  Federal  Aviation 

Administration.  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NTRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Pratt 
&  Whitnev  JT8D-1.  -lA.  -IB,  -7.  -7A. 
-7B,  -9.  -9A,  -11,-15.  -  17.  and  -17R 
series  turbofan  engines.  This  proposal 
would  require  initial  and  repetitive 
fluorescent  penetrant  and  eddy  current 
inspections  of  4th  stage  low  pressure 
turbine  (LPT]  hubs  for  cracks,  and.  if 
necessary,  replacement  with  serviceable 
parts  This  proposal  is  prompted  by  a 
report  of  an  uncontained  4th  stage  LPT 
blade  release.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  a  4th  stage  LPT  blade  release 
due  to  hub  cracking,  which  can  result  in 
an  uncontained  engine  failure  and 
damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
March  10.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-ANE-32,  12  New  England  Executive 
Park.  Burlington.  MA  01803-5299 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  430 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney.  Publication 
Department.  Supervisor  Technical 
Publications  Distribution.  M,'S  132-30. 
400  Main  St..  East  Hartford.  CT  06108; 


telephone  (860)  565-7700,  fax  (860) 
565—4503.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park.  Burlington.  \\.\. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook.  Aerospace  Engineer.  Engine 
Certification  Office,  F.\A,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7134,  fax 
(617) 238-7199. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA -public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-32."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention; 
Rules  Docket  No.  96-ANE-32,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 


Discussion 

The  Federal  Aviation  Administration 
(FAA)  has  received  a  report  of  an 
uncontained  engine  failure  on  a  Pratt  & 
Whitney  (PW)  JT8D-15  turbofan  engine. 
On  January  30,  1996,  this  engine, 
installed  on  a  Boeing  Model  727-200 
aircraft,  experienced  an  uncontained  4th 
stage  low  pressure  turbine  (LPT)  blade 
release  during  takeoff  roll.  The  aircraft 
sustained  damage  to  the  vertical 
stabilizer  and  the  engine  cowling. 
Inspection  of  the  engine  revealed  that 
the  LPT  blade  release  resulted  from  a 
radial  fracture  of  the  4th  stage  LPT  hub. 
The  investigation  determined  that  the 
failure  was  due  to  a  crack  which 
initiated  in  and  propagated  in  low  cycle 
fatigue  from  an  inclusion  located  in  the 
hub  bore.  This  condition,  if  not 
corrected,  could  result  in  a  4th  stage 
LPT  blade  release  due  to  hub  cracking, 
which  can  result  in  an  uncontained 
engine  failure  and  damage  to  the 
aircraft. 

Further  investigation  revealed  that  a 
certain  population  of  PW  JT8D  4th  stage 
LPT  hubs  may  contain  inclusions  of 
aluminum/titanium  carbonitrides  rich 
in  cerium  and  lanthanum  in  the  hub 
bore  that  may  initiate  a  crack  in  the 
bore,  and  if  undetected,  may  propagate, 
resulting  in  a  hub  fracture  and  LPT 
blade  release.  The  cause  of  the  inclusion 
occurred  during  the  material  melting 
process  where  a  small  amount  of  slag 
created  during  the  desulfurization/ 
deoxidization  process  of  the  vacuum 
induction  melt  survived  a  subsequent 
melt  and  was  not  detected  by  the 
required  nondestructive  test  inspections 
for  this  material/part.  The  FAA  has 
determined  that  material  produced  prior 
to  April  31,  1983,  has  more 
susceptibility  to  inclusions,  whereas 
subsequent  to  that  date  process 
improvements  have  been  implemented 
to  produce  material  that  is  less 
susceptible  to  inclusions.  Due  to  these 
process  improvements,  the  FAA  has 
identified  certain  4th  stage  LPT  hubs 
produced  prior  to  April  1983  that  have 
a  greater  potential  for  contamination. 
Prior  to  the  uncontained  engine  failure 
on  January  30,  1996,  the  FAA  received 
reports  of  two  previous  incidents  of 
cracks  in  the  4th  stage  LPT  hub  due  to 
inclusions  that  were  discovered  during 
routine  shop  visits. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  Alert 
Service  Bulletin  (ASB)  No.  A6274, 
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Revision  1,  dated  December  9, 1996, 
that  identifies  by  serial  number  (S/N) 
affected  4th  stage  LPT  hubs,  and 
describes  procedures  for  fluorescent 
penetrant  inspection  (FPI)  and  eddy 
current  inspection  (ECI)  of  4th  stage  LPT 
hubs  for  cracks. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  initial  and  repetitive  FPI  and 
ECI  of  affected  4th  stage  LPT  hubs  for 
cracks,  and,  if  necessary,  replacement 
with  serviceable  parts.  The  actions 
would  be  required  to  be  accomphshed 
in  accordance  with  the  ASB  described 
previously. 

The  FAA  estimates  that  381  engines 
installed  on  aircraft  of  U.S.  registry 
wtjuld  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  6  work 
hours  per  engine  to  accomphsh  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $137,160. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relatir^ship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accnrdinglv.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g},  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney:  Etocket  No.  96-ANE-32. 

Applicability:  Pratt  &  Whitney  (PW) 
Models  JT8D-1,  -lA.  -IB.  -7,  -7A.  -7B,  9, 
-9A.-11,  -15,  -17,  and  -17R  turbofan 
engines,  with  4th  stage  low  pressure  turbine 
(LPT)  hubs  identified  by  serial  number  (S/N) 
in  Table  A  of  PW  Alert  Service  Bulletin 
(ASB)  No.  A6274,  Revision  1,  dated 
December  97,  1996.  These  engines  are 
installed  on  but  not  limited  to  Boeing  727 
and  737  series,  and  McDonnell  Douglas  DC- 
9  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  impaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/op>erator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  4th  stage  LPT  blade  failure  due 
to  hub  cracking,  which  can  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airtraft,  accomplish  the  following: 

(a)  Perform  fluorescent  penetrant 
inspection  (FPI)  and  eddy  current  inspwction 
(EQ)  of  affected  4th  stage  LPT  hubs  for 
cracks,  in  accordance  with  Paragraph  2 A  of 
PW  ASB  No.  A6274,  Revision  1,  dated 
December  9,  1996,  as  follows: 

(1)  Inspect  at  the  next  time  after  the 
effective  date  of  this  AD  that  the  hub  is 
removed  from  the  module  and  has  been 
debladed. 

(2)  Thereafter,  inspect  each  time  the  hub  is 
removed  from  the  module  and  has  been 
debladed. 

(3)  Remove  from  service  any  cracked  4th 
stage  LPT  hub  and  replace  with  a  serviceable 
part. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  .Manager.  Engme 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
F*rincipal  Maintenance  Inspector,  who  may 


add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

Issued  in  Burlington,  Massachusetts,  on 
January  2,  1997. 

lay ).  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

[FR  Doc.  97-469  Filed  1-6-97;  8:45  am] 
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14  CFR  Part  39 
[Docket  No.  9e-ANE-35] 
RIN  2120-AA64 

AirworthinMS  Dlrsctlves;  Pratt  ft 
Whitney  JT8O-200  SeriM  Turt)ofm 
Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakinji 

(NPRM). 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  appUcable  to  Pratt  & 
Whitney  (PW)  JT8D-200  series  turbofan 
engines,  that  currently  requires 
installation  and  periodic  inspection  of 
temperature  indicators  installed  on  the 
No.  4  and  5  bearing  compartment 
scavenge  oil  tube  and  performance  of 
any  necessary  corrective  action.  This 
action  would  require  the  installation 
and  periodic  inspection  of  temperature 
indicators  to  all  PW  JT8D-200  aeries 
engines,  including  those  incaqxirating 
the  containment  hardware  specified  in 
with  AD  93-23-10.  This  proposal  is 
prompted  by  report  of  an  imcontained 
turbine  failure  due  to  a  high  pressure 
turbine  (HPT)  shaft  fracture  on  an 
engine  that  had  the  containment 
hardware  installed.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fracture  of  the  HPT 
shaft,  which  can  result  in  uncontained 
release  of  engine  fragments,  engine  fire, 
inflight  engine  shutdown,  or  pxissible 
aircraft  damage. 

DATE:  Comments  must  be  received  by 
March  10.  1997. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
96-ANE-35,  12  New  England  Executive 
Park,  Burlington,  N4A  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  hohdays. 
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The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  Publication 
Department,  Supervisor  Technical 
Publications  Distribution,  MAS  132-30. 
400  Main  St.,  East  Hartford,  CT  06108; 
telephone  (860)  565-7700.  fax  (860) 
565-4503.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park.  Burlington.  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook.  Aerospace  Engineer,  Engine 
Certification  Office.  FAA.  Engine  and 
Propeller  Directorate,  12  New  England 
E.xecutive  Park.  Burlington.  MA  01803- 
5299;  telephone  (617)  238-7134,  fax 
(617) 238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic, 
envirormiental.  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  .A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  ¥\A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  .stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-ANE-35.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NfPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  9&-ANE-35.  12  New 
England  Executive  Park.  Burlington.  M.^ 
01803-5299 


Discussion 

On  November  3.  1994,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  AD  94-23-03, 
Amendment  39-9065  (59  FR  61789, 
December  2.  1994),  applicable  to  Pratt  & 
Whitney  (PVV)  JT8D-200  series  turbofan 
engines,  to  require  installation  and 
periodic  inspection  of  temperature 
indicators  installed  on  the  No.  4  and  5 
bearing  compartment  scavenge  oil  tube 
and  performance  of  any  necessary 
corrective  action.  That  action  was 
prompted  by  reports  of  high  pressure 
turbine  (HPT)  shaft  fractures  caused  by 
oil  fires  that  resulted  from  internal 
leakage  of  thirteenth  stage  compressor 
discharge  air  into  the  No.  4  and  5 
bearing  compartment.  That  condition,  if 
not  corrected,  could  result  in  fracture  of 
the  HPT  shaft,  which  can  result  in 
uncontained  release  of  engine 
fragments,  engine  fire,  inflight  engine 
shutdown,  or  possible  aircraft  damage. 

Airworthiness  directive  94-23-03 
excluded  from  the  applicability  engines 
that  had  installed  HPT  containment 
hardware  in  accordance  with  AD  93- 
23-10.  Since  the  issuance  of  AD  94-23- 
03,  the  FAA  has  received  a  report  of  an 
uncontained  turbine  failure  due  to  an 
HPT  shaft  ft-acture  on  a  PVV  Model 
JT8D-219  engine  that  had  the 
containment  hardware  installed. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PVV  Alert 
Service  Bulletin  (ASB)  .No.  5944, 
Revision  3,  dated  December  17,  1994, 
and  Revison  2.  dated  June  8.  1992,  that 
describe  procedures  for  installation  and 
periodic  inspection  of  temperature 
indicators  installed  on  the  No.  4  and  5 
bearing  compartment  scavenge  oil  tube 
and  performance  of  any  necessar\' 
corrective  action. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  94-23-03  to  require 
installatiorrand  periodic  inspection  of 
temperature  indicators  to  all  PVV  JT8D- 
200  series  engines,  including  those 
incorporating  the  containment  hardware 
specified  in  AD  93-23-10.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  SB  described 
previously. 

There  are  approximately  2,432 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,044  engines  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1.5  work  hours  per 
engine  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 


proposed  AD  on  U.S.  operators  is 
estimated  to  be  $93,960. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11 034,"  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3ft-AIR WORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9065  (59  FR 
61789,  December  2.  1994)  and  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

Pratt  &  Whitney:  Docket  No.  96-ANE-35. 
Supersedes  AD  94-23-03.  Amendment 
39-9065. 

Applicabilitv:  Pratt  &  Whitney  (PW)  JT8D- 
209.-217.  -2 17 A.  -217C.  and  -219  turbofan 
engines,  installed  on  but  not  limited  to 
McDonnell  Douglas  MD-80  series  and  Boeing 
727  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
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of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  rejjaired  so 
that  the  fjerformance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request 'should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fracture  of  the  high  pressure 
turbine  (HPT)  shaft,  which  can  result  in 
uncontained  release  of  engine  fragments, 
engine  fire,  inflight  engine  shutdown,  or 
possible  aircraft  damage,  accomplish  the 
following: 

(a)  Install  and  inspect  one  or  two 
temperature  indicators,  part  number  (P/N) 
810486,  or  a  single  or  double  set  of  P/N 
809129  and  P/N  809130  temperature 
indicators,  on  the  No.  4  and  5  bearing 
compartment  scavenge  oil  tube,  as  follows: 

(1)  Install  temperature  indicators  on  the 
No.  4  and  5  bearing  compartment  scavenge 
oil  tube  in  accordance  with  Section  2.A.(1)  of 
the  Accomplishment  Instructions  of  PW 
Alert  Service  Bulletin  (ASB)  No.  5944, 
Revision  3,  dated  December  16, 1994,  or 
Revision  2,  dated  June  8, 1992,  within  90 
days  after  the  effective  date  of  this 
airworthiness  directive  (AD). 

(2)  Visually  inspect  temperature  indicators 
within  65  hours  TIS  of  installation. 
Thereafter,  inspect  at  intervals  not  to  exceed 
65  hours  TIS  since  last  inspection. 

(3)  If  upon  inspection,  the  color  of  any 
temperature  indicator  window(s)  has  turned 
completely  black,  perform  troubleshooting 
and  diagnostic  testing  and  corrective  action 
as  required,  in  accordance  with  Section 
2.A.(2)  (c)  and  (d)  or  (f)  and  (g),  as  applicable, 
of  the  Accomplishment  Instructions  of  PW 
ASB  No.  5944,  Revision  3,  dated  December 
16.  1994,  or  Revision  2,  dated  June  8.  1992. 
Prior  to  returning  the  engine  to  service, 
replace  any  tempyerature  indicator  that  has 
turned  black  and  inspect  in  accordance  with 
paragraphs  (a)(2)  and  (a)(3)  of  this  AD. 

(b)  For  aircraft  installations  utilizing  one  P/ 
N  810486  indicator  or  one  set  of  P/N  809129 
and  809130  indicators,  and  inspection 
reveals  a  missing  indicator,  inspect  the 
remaining  temperatiu*  indicator,  if 
applicable,  to  determine  if  the  indicator 
window  has  turned  completely  black.  If  the 
indicator  window  has  turned  completely 
black,  perform  troubleshooting  and 
diagnostic  testing,  and  corrective  action  as 
required,  in  accordance  with  paragraph  (a)(3) 
of  this  AD.  If  the  indicator  window  has  not 
turned  completely  black  or  if  there  are  no 
additional  indicators  installed,  then  install  a 
new  indicator  in  accordance  with  Section 
2.A.(1)  of  the  Accomplishment  Instruction  of 
PW  ASB  No.  5944.  Revision  No.  3.  dated 
December  16, 1994,  or  Revision  2,  dated  June 
8.  1992.  prior  to  return  to  service,  and 
visually  inspect  the  temperature  indicator 
within  65  hours  TIS  since  installation. 


Thereafter,  insptect  at  intervals  not  to  exceed 
65  hours  TIS  since  last  inspection  in 
accordance  with  paragraphs  (a)(2)  and  (a)(3) 
of  this  AD. 

(c)  For  aircraft  installations  utilizing  two  P/ 
N  810486  indicators  or  two  sets  of  P/N 
809129  and  809130  indicators,  and 
inspection  reveals  a  missing  indicators), 
inspect  the  remaining  terapwrature 
indicators),  if  applicable,  to  determine  if  the 
indicator  window  has  ttimed  completely 
black.  If  the  indicator  window  has  turned 
completely  black,  perform  troubleshooting 
and  diagnostic  testing,  and  corrective  action 
as  required,  in  accordance  with  pjaragraph 
(a)(3)  of  this  AD.  If  the  indicator  window  has 
not  turned  completely  black,  install  a  new 
indicatoHs)  in  accordance  with  Section 
2.A.(1)  of  the  Accomplishment  Instructions 
of  PW  ASB  No.  5944.  Revision  3,  dated 
December  16,  1994,  or  Revision  2,  dated  June 
8,  1992,  prior  to  return  to  service,  and 
visually  inspect  the  temperature  indicator 
within  65  hours  TIS  since  installation. 
Thereafter,  inspect  at  intervals  not  to  exceed 
65  hours  TIS  since  last  insf)ection  in 
accordance  with  paragraphs  (a)(2)  and  (a)(3) 
of  this  AD. 

(d)  Repxjrt  the  data  elements  identified  in 
Appendix  E  of  the  Accomplishment 
Instructions  of  PW  ASB  No.  5944.  Revision 
3,  dated  December  16,  1994,  or  Revision  2, 
dated  June  8,  1992,  whenever  an 
overtemperature  condition  is  observed  on 
any  color  temperature  indicator  which  is  the 
result  of  an  internal  engine  problem  only  and 
not  resulting  from  an  external  cause 
corrected  by  the  published  troubleshooting 
procedures.  Data  elements  should  be 
reported  within  30  days  of  determining  that 
the  overtemperature  condition  is  the  result  of 
an  internal  engine  problem,  to  Diane  Cook. 
Aerospace  Engineer,  Engine  C«rtification 
Office,  Engine  and  FYopwller  Directorate, 
Aircraft  Certification  Service,  FAA.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-05299:  telephone  (617)  238-7134,  fax 
(617)  238-7199;  Internet: 
Diane.Cook@faa.dot.gov.  The  reporting 
requirements  of  this  AD  terminate  six  months 
from  the  effective  date  of  the  AD. 

(e)  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  'he  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L. 
96-511)  and  have  been  assigned  0MB  control 
number  2120-0056. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  conmients  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(g)  Special  flight  jjermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
January  2,  1997. 
lay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-468  Filed  1-8-97;  8:45  am] 
BU.UNG  CODE  4910-1J-U 


SECURmES  AND  EXCHANGE 
COMMISSION 

17  CFR  Chapter  II 

[Release  No».  33-7377,  34-38118,  35-28641. 
39-2345,  10-22439,  IA-1603:  File  No.  S7- 
2-97] 

List  of  Rules  To  Be  Reviewed  Pursuant 
to  ttie  Regulatory  Flexitiility  Act 

AGENCY:  Securities  and  Exchange 

Commission. 

acuon:  Publication  of  list  of  rules 

scheduled  for  review. 

SUMMARY:  The  Securities  and  Sfchange 
Commission  is  today  publishing  a  list  of 
rules  to  be  reviewed  pursuant  to  Section 
610  of  the  Regulator)'  Flexibility  Act. 
The  list  is  published  to  provide  the 
pubhc  with  notice  that  these  rules  are 
scheduled  for  review  by  the  agency  and 
to  invite  public  comment  on  them. 
DATES:  Public  comments  are  due  by 
January  31.  1997. 

ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 
copies  with  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Room  6184.  Stop 
6-9,  Washington,  D.C.  20549.  All 
submissions  should  refer  to  File  No.  S7- 
2-97,  and  will  be  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Room  1026,  at  the  same  address. 
FOR  FURTHER  INFORMA-HON  COtfTACT: 
Anne  H  Sullivan,  Office  of  the  General 
Counsel,  Securities  and  Exchange 
Commission.  202-942-0954. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  ('•RFA")  (Pub. 
L,  No.  96-354.  94  Stat.  1165) 
(September  19,  1980)  requires  that  each 
agency  review  every  ten  years  each  of  its 
rules  that  has  a  significant  economic 
impaCT  upon  a  substantial  number  of 
small  entities.  The  purpose  of  the 
reNiew  is  "to  determine  whether  such 
rules  should  be  continued  without 
change,  or  should  be  amended  or 
rescinded  *   *   *  to  minimize  any 
significant  economic  impact  of  the  rules 
upon  a  substantial  nimiber  of  small 
entities  "  (5  U.S.C.  610(a)). 

The  RFA  stipulates  the  following 
specific  considerations  that  must  be 
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addressed  in  the  review  of  each  rule:  (1) 
the  continued  need  for  the  rule;  (2)  the 
nature  of  complaints  or  comments 
received  concerning  the  rule  from  the 
public;  (3)  the  complexity  of  the  rule:  (4) 
the  extent  to  which  the  rule  overlaps, 
duplicates  or  conflicts  with  other 
Federal  rules,  and,  to  the  extent  feasible, 
with  State  and  local  governmental  rules; 
and  (5)  the  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule  (5  l.'.S.C.  610(c)). 
Pursuant  to  the  RFA.  the  rules  and 
forms  listed  below  are  scheduled  for 
review  by  staff  of  the  Commission 
during  the  next  twelve  months.  The 
rules  are  grouped  according  to  which 
Division  or  Office  of  the  Commission 
has  responsibility  for,  and  will  review, 
each  rule. 

Rules  To  Be  Reviewed  by  the  Office  of 
the  Chief  Accountant 

7i(/e.-  Article  5  of  Regulation  S-.X 
(Comraefl^al  and  Industrial  Companies). 

Citation:  17  CFR  210.5-01  through 
210.5-04. 

Authority:  15  U.S.C.  77f,  77g.  77s(a). 
77aa  (25)  to  (26).  78/.  78m.  78o(d), 
78w(a),  79e(b),  79n,  79t(a),  80a-8.  and 
80a-29. 

Rules  and  Forms  To  Be  Reviewed  by 
the  Division  of  Corporation  Finance 

Title:  Guide  3  (Statistical  disclosure 
bv  bank  holding  companies). 

Citation:  17  CFR  299.801(c)  and 
229.802(c). 

Authoritv:  15  U.S.C.  77a  et  seq..  15 
U.S.C.  78a 'ef  seq 

Rules  To  Be  Reviewed  by  the  Division 
of  Market  Regulation 

Title:  Rule  lOb-6  (Prohibition  against 
trading  by  persons  interested  m  a 
distribution). 

Citation:  17  CFR  240.10b-6 

Authont\':  15  use.  78b.  78c, 
78i(a)(6).  78(b),  78ni(el,  78o(c).  and 
78w(a). 

Title:  Rule  llAa2-l  (Designation  of 
national  market  svstem  securities). 

Citation:  17  CFR  240.1  lAa2-l. 

Authority:  15  U.S.C.  78b,  78c,  78f,  78i, 
78j,  78o,  78q,  and  78w 

Title:Ru\e  llAa3-l  (Dissemination  of 
transaction  reports  and  last  sale  data 
with  respect  to  transactions  in  reported 
securities). 

Citation:  17  CFR  llAa3-l 

Authority:  15  U.S.C.  78b.  78c.  78f.  78i, 
78j,  78o,  78q,  and  78w. 

Title:  Rule  15b2  -2  (Inspection  of 
newly  registered  brokers  and  dealers). 

Citation:  17  CFR  240.15b2-2, 

Authority:  15  U.S.C.  78c.  78o(b),  78o- 
5(a),  and  78w. 


Title:  Rule  15C  Cal-1  (Notice  of 
government  securities  broker-dealer 
activities). 

Citation:  17  CFR  240.15Cal-l. 

Authority:  15  U.S.C.  78c,  78o.  78o- 
5(a),  and  78w. 

Title:  Rule  15Cal-l  (Application  for 
registration  as  a  government  securities 
broker  or  government  securities  dealer). 

Citation:  17  CFR  240.15Ca2-l. 

Authority:  15  U.S.C.  78c.  78o(b),  78o- 
5(a),  and  78w. 

Title:  Rule  15Ca2-3  (Registration  of 
successor  to  registered  government 
securities  broker  or  government 
securities  dealer). 

Citation:  17  CFR  240.15Ca2-3. 

Authority:  15  U.S.C.  78c,  78o(b),  78o- 
5(a),  and  78w. 

Title:  Rule  15Ca2^  (Registration  of 
fiduciaries). 

Citation:  17  CFR  240.15Ca2-4. 

Authority:  15  U.S.C.  78c,  78o(b),  78o- 
5(a,  and  78w. 

Title:  Rule  15Ca2-5  (Consent  to 
service  of  process  to  be  furnished  by 
non-resident  government  securities 
brokers  or  government  securities  dealers 
and  by  non-resident  general  partners  or 
managing  agents  of  government 
securities  brokers  or  government 
securities  dealers). 

CitaUon:  17  CFR  240.15Ca2-5. 

Authority:  15  U.S.C.  78c,  78o{b],  78o- 
5(a).  and  78w. 

Title:  Rule  15Ccl-l  (Withdrawal  from 
registration  of  government  securities 
brokers  or  government  securities 
dealers). 

Citation:  17  CFR  240.15Ccl-l. 

Authority:  15  U.S.C.  78c,  78o[b),  78o- 
5(a),  and  78w. 

Rules  and  Forms  To  Be  Reviewed  by 
the  Division  of  Investment  Management 

Title:  Public  Utility  Holding  Company 
Act  ("PUHCA"),  Rule  29  (Filing  of 
reports  to  State  Commissions). 

Citation:  17  CFR  250.29. 

Authority:  15  U.S.C.  79t. 

Title:  I'UHCA  Rule  40  (Exemption  of 
certain  acquisitions  from  nonaffiliates). 

Cifafion.  17  CFR  250.40. 

Authority:  \5  U.S.C.  79g.  79h,  79i.  79j. 
and  79s. 

Title:  PUHCA  Rule  42  (Acquisition, 
retirement  and  redemption  of  securities 
by  the  issuer  thereof). 
"  Citation:  17  CFR  250.42. 

Authority:  15  U.S.C.  79e,  79e(b),  79f, 
79g.79j,  79'j(a),  797,  79m,  79n,  79q,  79t, 
and  79t(a). 

Title:  PUHCA  Rule  43  (Sales  to 
affiliates). 

Citation:  1 7  CFR  250.43. 

Authoritv:  15  U.S.C.  79e,  79e(b),  79f, 
79g.79j,  79'j(a),  797.  79m,  79n.  79q.  79t, 
and  79t{aj. 


Title:  PUHCA  Rule  44  (Sales  of 
securities  and  assets). 

Gtat/on;  17  CFR  250.44. 

Authority:  15  U.S.C.  79e,  79e(b),  79f, 
79g,  79j,  79j(a),  797,  79m,  79n,  79q.  79t. 
and  79t(a). 

Title:  PUHCA  Rule  46  (Dividend 
declarations  and  payments  on  certain 
indebtedness). 

Citation:  17  CFR  250.46. 

Authority:  15  U.S.C.  79b(a)(7). 

Title:  PUHCA  Rule  65  (Exependitures 
in  connection  with  solicitation  of 
proxies). 

C/fot/on.- 17  CFR  150.65. 

/^u/Tiority;  15  U.S.C.  797. 

r;(7e;  PUHCA  Rule  71  (Statements  to 
be  filed  pursuant  to  section  12(i)). 

C7taf;on;  17  CFR  250.71. 

Authority:  14  U.S.C.  797. 

Tj(7e;  PUHCA  Rule  83  (Exemption  in 
the  case  of  transactions  with  foreign 
associates). 

Citation:  17  CFR  250.83. 

Authority:  15  U.S.C.  79e,  79e(b),  79f, 
79g,  79j,  79i(a),  797,  79m,  79n,  79q,  79t, 
and  79t(a). 

Title:  PUHCA  Rule  87  (Subsidiaries 
authorized  to  perform  services  or 
construction  or  to  sell  goods). 

Citation:  17  CFR  250.87. 

Authority:  15  U.S.C.  79e,  79e(b),  79f, 
79g,  79],  79j(a),  797,  79m,  79n,  79q,  79t, 
and  79t(a). 

Title:  Rule  17f-5  (Custody  of 
investment  company  assets  outside  the 
United  States). 

Citation:  17  CFR  270.17f-5. 

Authority:  15  U.S.C.  80a-6{c)  and 
80a-37(a). 

Title:  Investment  Company  Act  Rule 
32a-2  (Exemption  for  initial  period  from 
vote  of  security  holders  on  independent 
public  accountant  for  certain  registered 
separate  accounts). 

Citation:  17  CFR  270.32a-2. 

Authority:  15  U.S.C.  80a-6. 

Title:  Rule  17f-l  (Custody  of 
securities  with  members  of  national 
securities  exchanges). 

Citation:  17  CFR  270.17f-l. 

Authority:  15  U.S.C.  80a-37  and  80a- 
39. 

7j(7e.-  Form  N-6EI-1  (Notification  of 
claim  of  exemption  pursuant  to  Rule 
6e-2  or  Rule  6e-3(T)  under  the 
Investment  Company  Act). 

Citation:  17  CFR  274.301. 

Authority:  15  U.S.C.  80a-6(e)  and 
80a-37(a). 

ryt7e;  Form  N-27I-1  (Notice  of  right  of 
withdrawal  and  refund  for  variable  life 
insurance  contractholders). 

Citation:  17  CFR  274.302. 

Authority:  15  U.S.C.  80a-6(c),  80a- 
6(e),  and  80a-37(a). 
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Title:  Investment  Advisers  Act  Rule 
202(a)(l)-l  (Certain  transactions  not 
deemed  assignments). 

Citation:  17  CFR  275.202(a)(l)-l. 

Authority:  15  U.S.C.  80b-3,  80b-4, 
80b-6A,  and80b-ll. 

Title:  Investment  Advisers  Act  Rule 
206(4}-4  (Financial  and  disciplinary 
information  that  investment  advisers 
must  disclose  to  chents). 

Citation:  17  CFR  275.206(4)-4- 

Authority:  15  U.S.C.  80b-3,  80b-4, 
80b-6A,  and80b-ll. 

Title:  Form  ADV-W  (Notice  of 
withdrawal  from  registration  as 
investment  adviser). 

C/tafion;  17  CFR  279.2. 

Authority:  15  U.S.C.  80b-3,  80b-4, 
80b-6A.  and80b-ll. 

The  Commission  invites  public 
comment  on  both  the  Ust  and  the  rules 
to  be  reviewed. 

Dated:  January  3,  1997. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-488  Filed  1-8-97;  8:45  am] 
BILUNO  CODE  8010-01-M 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RtN2900-AI45 

Survivors  and  Dependents  Education: 
Extension  of  Eligibility  Period 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  docimient  proposes  to 
amend  the  educational  assistance  and 
educational  benefit  regulations  of  the 
Department  of  Veterans  Affairs  (VA).  It 
restores  provisions  that  govern  the 
extension  of  the  period  eligible  spouses 
and  surviving  spouses  have  to  use 
Survivors"  and  Dependents'  Educational 
Assistance  (DEA).  These  provisions 
previously  were  removed  by  error.  Also, 
this  document  requests  Paperwork 
Reduction  Act  comments  concerning 
the  requirement  that  a  spouse  or 
surviving  spouse  must  apply  for  the 
extension. . 

DATES:  Comments  must  be  received  on 
or  before  March  10,  1997. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI45".  All 


vwitten  comments  wrill  be  available  for 
public  inspection  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
hoUdays). 

FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer,  Assistant  Director  for 
Pohcy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  202-273-7187. 
SUPPLEMENTARY  INFORMATION:  hi  a 
document  pubUshed  in  the  Federal 
Register  on  May  24,  1996  (61  FR  26107), 
VA  pubhshed  a  final  rule  removing 
many  regulatory  provisions.  As 
explained  in  that  document,  many  of 
the  provisions  were  removed  because 
they  contained  "sunsetted"  provisions 
authorized  by  the  Vietnam  Era  GI  Bill. 
No  benefits  can  be  paid  under  the 
Vietnam  Era  GI  Bill  for  training  that 
occurred  after  December  31,  1989. 

Among  those  provisions  that  were 
removed  was  §  21.1043.  This  section 
provided  that  if  a  veteran  training  under 
the  Vietnam  Era  GI  Bill  could  not 
complete  a  program  of  education  within 
the  ten-year  period  due  to  a  physical  or 
mental  disability  that  is  not  the  result  of 
willful  misconduct,  that  period  (the 
delimiting  period)  could  be  extended. 
A  similar  extension  is  authorized  by 
statute  for  eligible  spouses  and 
surviving  spouses  under  DEA. 
Unfortunately,  by  removing  §  21.1043, 
VA  inadvertently  removed  the 
provisions  that  governed  whether  such 
a  spouse  or  surviving  spouse  could 
receive  an  extension  of  the  delimiting 
period,  since  §  21.3046(e)  states  that  the 
provisions  of  §21.1043  are  to  be  used  to 
determine  whether  the  extension  should 
be  granted. 

To  correct  this  error,  VA  would 
restate  the  provisions  of  the  former 
§  21.1043  in  the  appropriate  places  in 
part  21,  subpart  C,  since  that  subpart 
governs  DEA  claims.  The  definition 
formerly  contained  in  §  21.1043  would 
be  restated  in  §  21.3021.  The  remainder 
of  §  21.1043  would  be  restated  in  a  new 
section,  §  21.3047.  References  would  be 
updated  and  some  minor  changes  would 
be  made  for  clarification.  There  would 
be  no  substantive  changes. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520),  the 
provisions  of  the  proposed  38  CFR 
21.3047  would  include  a  collection  of 
information.  Accordingly,  as  required 
by  the  Act  at  section  3507(d),  VA  has 
submitted  a  copy  of  this  rulemaking 
action  to  the  Office  of  Management  and 
Budget  (0MB)  for  its  review  of  the 
collection  of  information. 


OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vahd  OMB 
control  number. 

Comments  on  the  proposed  collection 
of  information  should  be  submitted  to 
the  Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Department  of  Veterans  Affairs,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies 
mailed  or  hand-dehvered  to:  Director, 
Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
810  Vermont  Ave.,  NW,  Room  1154. 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI45". 

Title:  Application  for  an  Extension  of 
Ehgibihty  Period  under  Survivors'  and 
Dependents'  Educational  Assistance. 

Summary  of  collection  of  information: 
The  collection  of  information  in  the 
proposed  §  21.3047  implements  a 
statutory  piovision  that  requires  that  an 
individual  who  wishes  to  receive  a 
benefit  must  apply  for  it. 

Description  of  need  for  information 
and  proposed  use  of  information:  A 
spouse  or  s  rviving  spouse  under  DEA 
may  quahfy  for  an  extension  of  her  or 
his  ehgibihty  period  if  training  during 
that  period  was  medically  infeasible. 
VA  needs  an  apphcation  for  this 
extension  v  order  to  learn  who  wants 
the  extension.  VA  may  need  medical 
evidence  in  order  to  determine  if 
training  was  medically  infeasible  and  to 
determine  the  Ume  when  training 
became  medically  feasible. 

Description  of  likely  respondents: 
Eligible  spc  ..ses  and  surviving  spouses 
who  would  like  an  extension  of  the 
delimiting  period  under  DEA. 

Estimated  number  of  respondents: 
100. 

Estimated  frequency  of  responses: 
Once. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  100  hours  of 
reporting  burden.  VA  does  not  believe 
that  there  will  be  an  additional 
recordkeeping  burden. 

Estimated  average  burden  per 
collection:  60  minutes. 

The  Departjnent  considers  comments 
by  the  pubUc  on  proposed  collections  of 
information  ir  — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  propp-^  performance  of  the 
functions  of  .he  Department,  including 
whether  the  information  will  have 
practical  utihty; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
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the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  proposed  collection  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulations. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  .'\ffairs 
hereby  certifies  that  this  proposed  rule, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatorv 
Flexibihty  Act,  5  U.S.C.  601-612'.  This 
proposed  rule  affects  only  individuals 
Pursuant  to  5  U.S.C.  605(b],  this 
proposed  rule,  therefore,  is  e.xempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program  affected 
by  this  proposed  rule  is  64  11' 

List  of  Subjects  in  38  CFR  Part  21 

.Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Education, 
Employment,  Grant  programs- 
education,  Grant  programs-veterans, 
Health  care.  Loan  programs-education. 
Loan  programs- veterans,  Manpower 
training  programs.  Reporting  and 
recordkeeping  requirements.  Schools, 
Travel  and  transportation  expenses. 
Veterans,  Vocational  education. 
Vocational  rehabilitation. 

Approved:  December  9,  1996. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs 

For  the  reasons  set  forLh  in  the 
preamble,  38  CFR  part  21  (subparts  C 
and  F)  is  proposed  to  be  amended  as  set 
forth  below. 


PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  C— Survivors'  and 
Dependents'  Educational  Assistance 
Under  38  U.S.C.  Chapter  35 

1 .  The  authority  citation  for  subpart  C 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  512,  3500- 
3566. 

2.  In  §21.3021,  paragraph  (1)  is 
redesignated  as  paragraph  (m);  and  new 
paragraph  (1)  is  added,  to  read  as 
follows: 

§21.3021     Definitions. 

»         *         «         *         *       • 

(1)  Disabling  effects  of  chronic 
alcoholism.  (1)  The  term  disabling 
effects  of  chronic  alcoholism  means 
alcohol-induced  physical  or  mental 
disorders  or  both,  such  as  habitual 
intoxication,  withdrawal,  delirium, 
amnesia,  dementia,  and  other  like 
manifestations  of  chronic  alcoholism 
which  in  the  particular  case: 

(i)  Have  been  medically  diagnosed  as 
manifestations  of  alcohol  dependency  or 
chronic  alcohol  abuse:  and 

(ii)  Are  determined  to  have  prevented 
commencement  or  completion  of  the 
affected  individual's  chosen  program  of 
education. 

(2)  A  diagnosis  of  alcoholism,  chronic 
alcoholism,  alcohol-dependency, 
chronic  alcohol  abuse,  etc.,  in  and  of 
itself,  does  not  satisfy  the  definition  of 
this  term. 

(3)  Injury  sustained  by  an  eligible 
spouse  or  surviving  spouse  as  a 
proximate  and  immediate  result  of 
activity  undertaken  by  the  eligible 
spouse  or  surviving  spouse  while 
physically  or  mentally  unquahfied  to  do 
so  due  to  alcoholic  intoxication  is  not 
considered  a  disabling  effect  of  chronic 
alcoholism. 

(Authority:  38  U.S.C.  105.  3512(b)) 


§21.3046    [Amendedl 

3.  In  §  21.3046,  paragraph  (e)  is 
removed. 

4.  Section  21.3047  is  added,  to  read  as 
follows; 

§  21 .3047    Extended  period  of  eligibility 
due  to  physical  or  mentai  disability. 

(a)  General.  (1)  An  eligible  spouse  or 
surviving  spouse  shall  be  granted  an 
extension  of  the  applicable  period  of 
eligibility  as  otherwise  determined  by 
§  21.3046  provided  the  eligible  spouse 
or  surviving  spouse; 

(i)  Applies  for  the  extension  vkithin 
the  appropriate  time  limit; 

(ii)  Was  prevented  from  initiating  or 
completing  the  chosen  program  of 


education  within  the  otherwise 
applicable  period  of  eligibility  because 
of  a  physical  or  mental  disability  that 
did  not  result  from  the  willful 
misconduct  of  the  eligible  spouse  or 
surviving  spouse; 

(iii)  Provides  VA  with  any  requested 
evidence  tending  to  show  that  the 
requirement  of  paragraph  (a](l)(ii)  of 
this  section  has  been  met;  and 

(iv)  Is  otherwise  eligible  for  payment 
of  educational  assistance  for  the  training 
pursuant  to  38  U.S.C.  chapter  35. 

(2)  In  determining  whether  the 
eligible  spouse  or  surviving  spouse  was 
prevented  from  initiating  or  completing 
the  chosen  program  of  education 
because  of  a  physical  or  mental 
disability.  VA  will  consider  the 
following: 

(i)  It  must  be  clearly  established  by 
medical  evidence  that  such  a  program  of 
education  was  medically  infeasible. 

(ii)  An  eligible  spouse  or  surviving 
spouse  who  is  disabled  for  a  period  of 
30  days  or  less  will  not  be  considered 
as  having  been  prevented  from  initiating 
or  completing  a  chosen  program,  unless 
the  evidence  establishes  that  the  eligible 
spouse  or  surviving  spouse  was 
prevented  from  enrolling  or  reenroUing 
in  the  chosen  program  of  education  or 
was  forced  to  discontinue  attendance, 
because  of  the  short  disability. 

(iii)  VA  will  not  consider  the 
disabling  effects  of  chronic  alcoholism 
to  be  the  result  of  willful  misconduct 
and  vdll  consider  those  disabling  effects 
as  physical  or  mental  disabilities. 

(b)  Commencing  date.  The  eligible 
spouse  or  surviving  spouse  shall  elect 
the  commencing  date  of  an  extended 
period  of  eligibility.  The  date  chosen — 

(1)  Must  be  on  or  after  the  original 
date  of  expiration  of  eligibility  as 
determined  by  §  21.3046(c);  and 

(2)  Must  be  on  or  before  the  90th  day 
following  the  date  on  which  the  eligible 
spouse's  or  surviving  spouse's 
application  for  an  extension  was 
approved  by  VA,  if  the  eligible  spouse 
or  surviving  spouse  is  training  during 
the  extended  period  of  eligibility  in  a 
course  not  organized  on  a  term,  quarter, 
or  semester  basis;  or 

(3)  Must  be  on  or  before  the  first 
ordinary  term,  quarter,  or  semester 
following  the  90th  day  after  the  eligible 
spouse's  or  surviving  spouse's 
application  for  an  extension  was 
approved  by  VA  if  the  eligible  spouse  or 
surviving  spouse  is  training  during  the 
extended  period  of  eligibility  in  a  course 
organized  on  a  term,  quarter,  or 
semester  basis. 

(Authority:  38  U.S.C.  3512(b)) 

(c)  Length  of  extended  periods  of 
eligibility.  An  eligible  spouse's  or 
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surviving  spouse's  extended  period  of 
eligibility  shall  be  for  the  length  of  time 
that  the  individual  was  prevented  from 
initiating  or  completing  his  or  her 
chosen  program  of  education.  This  shall 
be  determined  as  follows: 

(1)  If  the  eligible  spouse  or  surviving 
spouse  is  in  training  in  a  course 
organized  on  a  term,  quarter,  or 
semester  basis,  his  or  her  extended 
period  of  ehgibihty  shall  contain  the 
same  number  of  days  as  the  number  of 
days  from  the  date  during  the  eligible 
spouse's  or  surviving  spouse's  original 
period  of  eligibility  that  his  or  her 
training  became  medically  infeasible  to 
the  earliest  of  the  following  dates: 

(i)  The  commencing  date  of  the 
ordinary  term,  quarter,  or  semester 
following  the  day  the  ehgible  spouse's 
or  surviving  spouse's  training  became 
medically  feasible; 

(ii)  The  ending  date  of  the  ehgible 
spouse's  or  surviving  spouse's  period  of 
ehgibihty  as  determined  by  §  21.3046(c): 
or 

(iii)  The  date  the  eligible  spouse  or 
surviving  spouse  resumed  training. 

(2)  If  the  eligible  spouse  or  surviving 
spouse  is  training  in  a  course  not 
organized  on  a  term,  quarter,  or 
semester  basis,  his  or  her  extended 
period  of  eligibility  shall  contain  the 
same  number  of  days  from  the  date 
during  the  eligible  spouse's  or  surviving 
spouse's  original  period  of  ehgibihty 
that  his  or  her  training  became 
medically  infeasible  to  the  earher  of  the 
following  dates: 

(i)  The  date  the  eligible  spouse's  or 
surviving  spouse's  training  became 
medically  feasible;  or 

(ii)  The  ending  date  of  the  ehgible 
spouse's  or  surviving  spouse's  period  of 
ehgibihty  as  determined  by  §  21.3046. 

(Autliority:  38  U.S.C.  3512fb)) 

Subpart  F— Education  Loans 

5.  The  authority  citation  for  subpart  F 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501,  3537,  3698,  3699. 
§21.4501    [Amended] 

6.  In  §  21.4501,  paragraphs  (b)(1), 
(b)(2)(iv).  Cb)(2)(v)(A),  (b)(2)(v)(B),  (c)(1), 
and  (c)(3)  are  each  amended  by 
removing  "(d)"  and  adding,  in  its  place, 
"(d),  or  §21.3047". 

[FR  Doc.  97-437  Filed  1-8-97;  8:45  am] 
HLUNG  CODE  «320-01-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-50610C;  FRL-5575-5j 

Certain  Acrylate  Esters;  Withdrawal  of 
Proposed  Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  EPA  is  withdrawing  a 
proposed  significant  new  use  rule 
(SNTUR)  for  certain  acrylate  substances 
based  on  receipt  of  new  toxicity  data. 
The  data,  which  were  generated  through 
a  voluntary  industry  testing  program, 
resulted  in  a  significant  lowering  of 
hazard  concerns  for  acrylate  substances 
such  that  EPA  can  no  longer  support  a 
finding  that  activities  designated  by  the 
proposed  SNUR  are  significant  new  uses 
under  section  5(a)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Envirormiental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone;  (202) 
554-1404;  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION;  In  the 
Federal  Register  of  November  22,  1993 
(58  FR  61649)  (FRL-4186-2),  EPA 
proposed  a  SNUR  to  be  codified  at  40 
CFR  721.340  estabhshing  significant 
new  uses  for  certain  acrylate  esters.  EPA 
is  withdrawing  this  proposal  in  light  of 
additional  toxicity  data  received  for 
acrylate  substances 

I.  Rulemaking  Record 

The  rulemaking  record  for  the 
proposed  rule  which  is  being 
withdrawn  by  today's  rule  was 
designated  as  OPFtS-50610.  That 
record  includes  information  considered 
by  the  Agency  in  developing  the 
proposed  rule  and  includes  the  test  data 
to  which  the  Agency  has  responded 
with  this  notice  of  withdrawal. 

n.  Background 

EPA  is  withdrawing  the  significant 
new  use  and  recordkeeping 
requirements  proposed  for  certain 
acrylate  esters  under  40  CFR  part  721, 
subpart  E.  Further  background 
information  for  the  substances  is 
contained  in  the  rulemaking  record 
referenced  in  Unit  I  of  this  preamble. 

EPA  proposed  a  SNUR  which  was  to 
be  codified  at  40  CFR  721.340, 
estabhshing  certain  significant  new  uses 
for  all  acrylate  substances  falling  within 


the  "acrylate  categorv'"  description, 
based  on  EPA's  systematic  regulation  of 
this  categor\'  of  chemicals.  Tiie 
proposeH  SN'Jk  was  intended  to  serve 
as  a  chemical  category-wide  substitute 
for  the  Agency's  current  practice  of 
regulating  individual  acrylate 
substances  one-at-a-tirae  as  those 
substances  underwent  premanufacture 
notice  review  pursuant  to  section  5(e)  of 
TSCA  The  proposed  SNUR  would  have 
saved  time  and  resources  for  both  EPA 
aiid  PMN  submitters.  The  Agency 
beheved  that  available  data  were 
sufficient  to  warrant  regulation, 
including  the  promulgation  of  a 
category  SNUR,  based  on  the  potential 
unreasonable  risk  of  cancer  from 
imcontroUed  exposiu^  to  acrvlates. 

While  the  final  rule  was  being 
developed,  a  voluntary  testing  program 
was  being  developed  jointly  by  EPA  and 
industry  and  was  subsequently 
conducted  by  a  group  of  acrvlate 
manufacturers  affected  by  acr\'late 
regulation,  the  Specialtv  Acrvlates 
Manufacturers  (SAM).  EPA  and  SAM 
negotiated  this  voluntary  testing 
program  for  this  categor)-  of  chemicals 
based  on  SAM's  commitment  to  conduct 
toxicity  testing  for  acn,'late  and 
methacrylate  substances.  The  purpose  of 
the  testing  program  was  to  cooperativelv 
supply  test  data  to  address  EPA's  health 
concerns  for  the  acrylate  category.  SAM 
conducted  several  short  term  studies  on 
a  series  of  acrvlates  and  two  long-term 
dermal  bioassavs  on  Triethvlene  Clycol 
Diacr>'late  (TREGDA)  and  Triethvlene 
Glycol  Dimethacrylate  (TREGDMA). 
This  testing  was  intended  to  correlate 
activity  in  certain  short  term  assavs  wnth 
longer-term  carcinogenic  potential,  as 
well  as  to  better  characterize  the  toxicity 
of  the  acrylate  chemical  category 
generally. 

After  revie-  zing  the  test  data 
generated  by  the  voluntary'  testing 
program,  mcluding  the  long  term 
bioassavs.  EPA  found  that  neither 
TREGDA  nor  TREGDMA  were 
carcinogenic  under  the  conditions  of  the 
studies.  Based  on  the  TREGDMA 
bioassay  and  data  for  other 
methacrylates,  EPA  no  longer  supports 
the  carcinogenicity  concern  for 
methacrylates.  However,  in  the  case  of 
TREGDA,  the  maximum  tolerated  dose 
(MTD)  may  not  have  been  attained 
because  skin  irritation  noted  in  the 
range  finding  studies  was  not  present 
over  the  entire  term  of  the  bioassay. 
Therefore,  because  the  MTD  may  not 
have  been  attained  in  the  TREGDA 
study,  and  based  on  available  data  for 
other  acrylates,  EPA  still  has  concerns 
that  some  acrylates  may  be  carcmogenic 
after  repeated  application  at  higher 
doses. 
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Based  on  these  findings  EPA's 
regulation  of  the  acrylates  category 
under  T5CA  se*^tion  5(e)  has  changed. 
EPA  no  longer  regulates  theiS  chemicals 
as  a  category  for  health  concerns. 
However,  if  an  acrylate  or  methacrylate 
substance  is  structurally  similar  to  a 
substance  for  which  EPA  has  positive 
toxicity  data,  EPA  may  regulate  that 
substance  under  section  5(e)  of  TSCA 
based  on  its  potential  unreasonable  risk. 
Henceforth  this  will  be  done  on  a  case- 
by-case  basis  and  is  expected  to 
effectively  ehminate  regulation  of  most 
acrylates  and  methacrylates  for  healtli 
concerns,  especially  higher  molecular 
weight  and  polymeric  substances.  EP.A 
will  continue  to  evaluate  the  acrylate 
category  for  ecotoxicity,  although  these 
substances  typically  have  low 
environmental  releases  during  their 
manufacture,  processing,  and  use  which 
will  continue  to  Umit  unreasonable  risk 
findings  under  section  5(e)  of  TSCA  for 
the  environmental  toxicity  of  this  class 
of  chemicals. 

Despite  the  fact  that  EPA  no  longer 
expects  to  make  a  potential 
unreasonable  risk  finding  under  TSCA 
section  5(e)  for  most  new  acrylates  and 
methacrylates,  EPA  still  recommends 
the  use  of  personal  protective 
equipment  for  workers  exposed  to  new 
or  existing  chemical  acrylates  and 
methacrylates.  In  the  case  of  dermal 
exposure,  impervious  gloves  and 
protective  clothing  are  recommended, 
and  in  the  case  of  inhalation  exposure, 
an  appropriate  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH)-approved  respirator  or 
engineering  controls  to  reduce  or 
eliminate  workplace  exposures. 

III.  Objectives  and  Rationale  of 
Withdrawing  the  Proposed  Rule 

Based  on  the  review  of  acr\late  esters 
that  are  the  subject  of  this  withdrawal 
of  a  proposed  SNUR,  EPA  concluded 
that  for  these  substances,  regulation  was 
warranted  under  section  5(a)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  reasoned  evaluations 
of  the  health  effects  of  the  substance, 
and  EPA  identified  the  tests  considered 
necessary  to  evaluate  the  risks  of  the 
substances.  The  basis  for  such  findings 
is  referenced  in  Unit  II  of  this  preamble. 
Based  on  these  findings,  a  SNUR  was 
proposed  pending  certain  toxicity 
testing. 

EPA  reviewed  the  toxicity  testing 
conducted  for  certain  acrylate 
substances,  that  were  the  result  of  a 
voluntary  acrylates  testing  program  and 
determined  that  it  could  no  longer 
support  a  finding  that  activities 
designated  by  the  proposed  SNUR  are 


significant  new  uses  under  section  5(a) 
of  TSCA. 

In  light  of  the  above,  EPA  is 
withdrawing  the  proposed  SNUR 
prGVisJnns  for  acrylate  esters. 

rV.  Regulatory  Assessment 
Requirements 

EPA  is  revoking  the  requirements  of 
this  rule.  Any  costs  or  burdens 
associated  with  this  rule  will  also  be 
eliminated  when  the  rule  is  revoked. 
Therefore.  EPA  finds  that  no  costs  or 
burdens  must  be  assessed  under 
Executive  Order  12866.  the  Regulatory 
Fle.xibility  Act  (5  U.S.C.  605(b)),  or  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  spq.). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  proposed  rule  published 
at  58  PR  61649,  November  22,  1993,  is 
withdrawn. 

Dated:  December  26,  1996. 

Paul  ].  Campanella, 

Acting  Director.  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
[FR  Dot   97-513  Filed  1-8-97:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[Docket  No.  961030300-6369-02;  I.D. 
120996 A] 

RIN  0648-AJ30 

Magnuson  Act  Provisions;  Essential 
Fish  Habitat  (EFH) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Advance  notice  of  proposed 

nileniaking;  notice  of  availability; 

request  for  comments. 

summary:  NMFS  has  developed  a 
framework  for  guidelines  to  implement 
the  requirements  of  the  Magnuson- 
Stevens  Fishery  Conser\'ation  and 
Management  Act  (Magnuson-Stevens 
Act),  as  mandated  by  the  Sustainable 
Fisheries  Act.  This  framework  will  be 
expanded  into  guidelines,  by  regulation, 
that  will  assist  Fishery  Management 
Councils  (Councils)  in  the  description 
and  identification  of  essential  fish 
habitat  (EFH).  including  adverse 


impacts  on  EFH,  in  fishery  management 
plans  (FMPs)  and  in  the  consideration 
of  actions  to  conserve  and  enhance  EFH. 
An  advance  notice  of  proposed 
rulemaking  was  published  on  November 
8. 1996,  soliciting  comments  to  assist 
NMFS  in  developing  this  framework 
and  eventually  the  guidelines  by 
regulation.  NMFS  now  announces  the 
availability  of  this  framework  and 
invites  interested  persons  to  submit 
written  comments,  information,  and 
suggestions. 

DATES:  Written  comments  must  be 
received  on  or  before  February  12, 
1997. 

ADDRESSES:  Comments  should  be  sent  to 
the  Director,  Office  of  Habitat 
Conservation,  Attention:  EFH,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3282.  A  copy  of  the  framework  is 
available  (see  SUPPLEMENTARY 
INFORMATION). 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Crockett,  NMFS,  301/713-2325. 
SUPPLEMENTARY  INFORMATION: 

A  copy  of  the  framework  is  available 
via  the  Internet  at:  http:// 
kingfish.ssp.nmfs.gov/rschreib/html/ 
anpr2.htm,  or  by  contacting  one  of  the 
following  NMFS  Offices: 

Office  of  Habitat  Conservation, 
Attention:  EFH,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910- 
3282;  301/713-2325. 

Northeast  Regional  Office,  Attention: 
Habitat  and  Protected  Resources 
Division,  One  Blackburn  Drive, 
Gloucester,  MA  01930;  508/281-9328. 

Southeast  Regional  Office,  Attention: 
Habitat  Conservation  Division,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702;  813/570-5317. 

Southwest  Regional  Office,  Attention: 
Habitat  Conservation  Division,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802;  310/980-4041. 

Northwest  Regional  Office,  Attention: 
Habitat  Conservation  Branch,  911  NE. 
11th  Avenue,  Room  620,  Portland,  OR 
97232:503/230-7235. 

Alaska  Regional  Office,  Attention: 
Protected  Resources  Management 
Division,  9109  Mendenhall  Road,  P.O. 
Box  21668,  Juneau,  AK  99801;  907/586- 
7235. 

NMFS  invites  comments  and 
information  to  support  efforts  to 
implement  the  Magnuson-Stevens  Act 
(16  U.S.C.  1801  et  seq.)  mandate  to 
develop  guidelines  by  regulation  to 
describe  and  identify  EFH,  including 
adverse  impacts  and  conservation  and 
enhancement  actions,  for  fisheries 
managed  by  any  Council  or  NMFS. 
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Specifically,  NMFS  is  interested  in 
receiving  comments  and  information  on: 

(1)  The  proposed  tiered  approach  to  the 
description  and  identification  of  EFH; 

(2)  the  proposed  approach  to  the 
identification  of  adverse  impacts  to 
EFH;  (3)  the  use  of  geographic 
information  systems  to  display  EFH;  (4) 
potential  impacts  of  fishing  on  EFH  and 
conservation  and  management  measures 
to  minimize  or  mitigate  those  impacts; 
(5)  the  proposed  process  for  NMFS  to 
provide  EFH  recommendations  to  the 
Councils;  (6)  the  proposed  process  for 
Federal  and  state  agencies  to  consult 


with  NMFS  on  activities  that  may 
adversely  impact  EFH;  (7)  the  proposed 
procedures  for  NMFS  to  provide  EFH 
conservation  recommendations  to 
Federal  and  state  agencies;  (8)  the 
proposed  process  for  Councils  to 
comment  on  Federal  and  state  activities 
that  may  adversely  affect  EFH;  and  (9) 
the  proposed  process  for  NMFS  and  the 
Councils  to  coordinate  consultations 
and  recommendations.  NMFS  also 
invites  comments  on  which  portions  of 
the  framework  should  be  adopted  bv 
regulation. 


Background  and  rationale  were 
provided  in  the  previous  advance  notice 
of  proposed  rulemaking  (61  FR  57843, 
November  8.  1996)  and  are  not  repeated 
here. 

Authority:  16  L",S.C,  1801  et  seq 
Dated;  lanuan-  3,  1997. 
Charles  Kamella. 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  \ational  Marine  Fisheries  Service 
|FR  Doc,  97-515  Filed  1-8-96:  8:45  am] 
BILUNO  COO€  3S1&-22-f 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 

animals  and  animal  products  exported 
from  the  United  States,  contact  Dr. 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 

ISS 


proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttx)r!ty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  9e-091-1] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service.  L?SDA 
ACTION:  Approved  information 
collection  extension,  comment  request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  a  currently 
approved  information  collection  in 
support  of  the  exportation  of  animals 
and  animal  products 
DATES:  Comments  on  this  notice  must  be 
received  by  March  10,  1997  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  regarding 
the  accuracv  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology), 
or  any  other  aspect  of  this  collection  of 
information  to:  Docket  No,  96-091-1. 
Regulators  Analvsis  and  Development, 
PPD.  APHIS,  suite  3C03.  4700  River 
Road  Unit  118.  Rjverdale.  MD  20737- 
1238.  Please  send  an  original  and  three 
copies,  and  state  that  your  comments 
refer  to  Docket  96—091-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SVV  . 
Washington,  EXI,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION:  For 
information  regarding  the  import  health 
requirements  of  other  countries  for 


Andrea  Morgan,  Senior  Staff 
Veterinarian,  National  Center  for  Import 
and  Export,  VS,  APHIS,  4700  River 
Road,  Unit  39.  Riverdale,  MD  20737- 
1231.  (301)  734-8068;  or  e-mail: 
amorgan@aphis, usda.gov.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Ms. 
Cheryl  Groves.  APHIS'  Support  Services 
Specialist,  at  (301)  734-5086. 

SUPPLEMENTARY  INFORMATION: 

Title:  United  States  Origin  Health 
(~*fi  rt  i  II  c  3 1 G 

OMB  Number:  0579-0020. 

Expiration  Date  of  Approval:  6/30/97. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  export  of  agricultural 
commodities,  including  animals  and 
animal  products,  is  a  major  business  in 
the  United  States  and  contributes  to  a 
favorable  balance  of  trade.  As  part  of  its 
mission  to  facilitate  the  export  of  U.S. 
animals  and  products,  the  U.S. 
Department  of  Agriculture  (USDA). 
Animal  and  Plant  Health  Inspection 
Service.  Veterinary  Services  (VS). 
maintains  information  regarding  the 
import  health  requirements  of  other 
countries  for  animals  and  animal 
products  exported  from  the  United 
States. 

Most  countries  require  a  certification 
that  our  animals  are  disease  free.  This 
certification  generally  must  carry  the 
USDA  seal  and  be  endorsed  by  an 
authorized  veterinarian.  VS  Form  17- 
140.  United  States  Or:gin  Health 
Certificate,  is  generally  used  to  meet 
these  requirements.  The  requirements 
concerning  origin  health  certificates  for 
animals  intended  for  export  from  the 
United  States  are  contained  in  9  CFR 
part  91.  These  regulations  are 
authorized  bv  21  U.S.C.  112. 

We  are  seeVing  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  to  continue  the  use  of  this  form. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 


collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .5002  hours  per 
response. 

Respondents:  State  and  Federal 
veterinarians,  accredited  veterinarians. 

Estimated  Number  of  Respondents: 
2,800. 

Estimated  Number  of  Responses  per 
Respondent:  15. 

Estimated  Total  Annual  Burden  on 
Respondents:  21,009  hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  of  the  information 
collection. 

Done  in  Washington,  DC,  this  2nd  day  of 
January  1997. 
A.  Strating, 

Acting  Administrator.  Aniwal  and  Plant 
Health  Inspection  Service 
IFR  Doc.  97-426  Filed  1-8-97.  8:45  am] 
BILUNG  CODE  34iO-3*-P 


Food  and  Consumer  Service 

Summer  Food  Service  Program  for 
Children;  Program  Reimbursement  for 
1997 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  informs  the  public 
of  the  annual  adjustments  to  the 
reimbursement  rates  for  meals  served  in 
the  Summer  Food  Service  Program  for 
Children  (SFSP).  These  adjustments 
reflect  changes  in  the  Consumer  Price 
Index  and  are  required  by  the  statute 
governing  the  Program.  In  addition,  this 
year's  operating  rates  are  lower  as  a 
result  of  amendments  made  by  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1966. 
EFFECTIVE  DATE:  January  1.  1997. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Consumer 
Service,  U.S.  Department  of  Agriciilture, 
Alexandria,  Virginia  22302,  (703)  305- 
2620. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.'S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507).  no  new 
recordkeeping  or  reporting  requirements 
have  been  included  that  are  subject  to 
approval  from  the  Office  of  Management 
and  Budget. 

This  action  is  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.559  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials,  (7  CFR  Part  3015,  Subpart  V. 
and  final  rule  related  notice  published 
at  48  FR  29114,  June  24.  1983). 

Definitions 

The  terms  used  in  this  Notice  shall 
have  the  meaning  ascribed  to  Ihem  in 
the  regulations  governing  the  Summer 
Food  Service  Program  for  Children  (7 
CFR  Part  225). 

Background 

Pursuant  to  section  13  of  the  National 
School  Lunch  Act  (NSLA)  (42  U.S.C. 
1761)  and  the  regulations  governing  the 
SFSP  (7  CFR  Part  225),  notice  is  hereby 
given  of  adjustments  in  Program 
payments  for  meals  served  to  children 
participating  in  the  SFSP  during  the 
1997  Program.  Adjustments  are  based 
on  changes  in  the  food  away  from  home 
series  of  the  Consumer  Price  Index  (CPI) 
for  All  Urban  Consumers  for  the  period 
November  1995  through  November 
1996. 

The  operating  rates  being  adjusted  in 
this  notice  are  lower  than  those  which 
were  in  effect  during  the  1996  Program. 
This  is  due  to  the  enactment  of  Pubhc 
Law  104-193,  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  on  August 
22,  1996.  Section  706(b)  of  this  statute 
amended  section  13(b)  of  the  NSLA  to 
set  new  maximum  SFSP  operating  rates 
and  to  require  the  rates  to  be  adjusted 
dovra  to  the  neeu^st  whole  cent.  This 
resulted  in  the  lowering  of  the  rates 
from  $2.1675  to  $1.97  for  lunches  and 
suppers,  from  $1.2075  to  $1.13  for 
breakfasts,  and  from  $.5700  to  $.4600  for 
supplements.  Finally,  after  adjusting 
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these  rates  by  3  percent  (to  reflect  an 
increase  in  the  CPI  for  food  away  from 
home,  from  150.2  in  November  1995  to 
154.7  in  November  1996),  the  resulting 
operating  rates  were  rounded  down  to 
the  nearest  whole  cent,  as  opposed  to 
the  nearest  quarter  cent,  as  was 
previously  the  case. 

The  new  1997  reimbursement  rates  in 
dollars  are  as  follows: 

Maximum  Per  Meal  Reimbursement 
Rates 


Operating  Costs 


Breakfast 

Lunch  or  Supper 
Supplement 


$1.16 

2.02 

.47 


Administrative  Costs 


I.  For  meals  served  at  rural  or  self- 
preparation  sites: 

Breaidast  

Luncin  or  Supper  

Supplement  

1.  For  meals  served  at  ottier  types 

of  sites: 

Brealdast  

Lunch  or  Supper  

Supplement  


.115 

.2125 

.0575 


.09 

.175 

.045 


The  total  amount  of  payments  to  State 
agencies  for  disbursement  to  Program 
sponsors  will  be  based  upon  these 
Program  reimbursement  rates  and  the 
number  of  meals  of  each  type  served. 

The  Department  points  out  that  Public 
Law  104-193  established  new 
maximum  operating  rates  for  all  SFSP 
sponsors  but  did  not  change  the  base 
administrative  rates  or  the  rounding 
method  for  those  rates.  The 
administrative  rates  being  adjusted  in 
this  notice  are  the  rates  which  were  in 
effect  during  1996.  In  addition,  the 
SFSP  administrative  reimbursement 
rates  continue  to  be  adjusted  to  the 
nearest  quarter-cent  as  has  previously 
been  the  case. 

Authority:  Sees.  9.  13  and  14.  National 
School  Lunch  Act.  as  amended  (42  U.S.C. 
1758.  1761  and  1762a). 

Dated:  December  30,  1996. 

George  A.  Braley, 

Acting  Administrator,  Food  and  Consumer 
Sen'ice. 

(FR  Doc.  97-J85  Filed  1-8-97:  8:45  am] 

BILUNG  CODE  3410-30-P 


Forest  Service 

Souttiwest  Washington  Provincial 
Advisory  Committee  Meeting;  Notice 

AGENCY:  Forest  Service,  USDA. 
ACTION;  Notice  of  meeting. 


SUMMARY:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  January  22  and  23,  1997,  in 
Woodland.  Washington,  at  the  Oak  Tree 
Restaurant,  near  Exit  No.  21  on 
Interstate  5.  The  piu-pose  of  the  meeting 
is  to  update  and  finahze  subcommittee 
tasks  from  previous  meetings,  provide 
information  on  previous  meeting  topics, 
and  review  and  prioritize  the  1997 
Watershed  Restoration  Program.  On 
lanuary  22,  the  meeting  will  begin  at  9 
a.m.  and  continue  until  4:30  p.m.  On 
January  23.  the  meetmg  will  begin  at  8 
am.  and  conclude  at  3:30  p.m.  Agenda 
Items  to  be  covered  include'  January  22: 
(1)  Subcommittee  recommendations  on 
Advisory'  Committee  work  priorities  and 
field  trips,  (2)  Response  and  discussion 
of  November's  topic  on  "What  the 
Forest  Looks  Like."  (3)  Presentations  on 
Partnerships  and  Special  Forest 
Products,  (4)  Executive  Committee 
response  to  Advisory'  Committee  vision 
and  role  statements,  (5)  Subcommittee 
update  on  socioeconomic  health 
measures,  and  (6)  Pubhc  Open  Forum, 
lanuary  23:  (1)  Review  and 'prioritize 
watershed  restoration  projects  for  1997 
and  (2)  Public  open  forum.  All 
Southwest  Washington  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee  The 
"open  forum"  is  scheduled  as  pan  of 
agenda  item  (6)  for  this  meeting. 
Interested  speakers  will  need  to  register 
prior  to  the  open  forum  period  The 
committee  welcomes  the  public's 
written  comments  on  committee 
business  at  any  time. 

FOR  FURTHER  ^FORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Sue  Lampe.  Pubhc  Affairs,  at  (360) 
750-5091.  or  write  Forest  Headquarters 
Office.  Gifford  Pinchot  National  Forest. 
6926  E.  Fourth  Plain  Blvd..  P.O.  Box 
8944.  Vancouver.  WA  98668-8944. 

Dated:  January  2.  1997. 
Tom  Knappenber^r. 
Acting  Forest  Su  perns  or 
IFR  Doc.  97-^65  Filed  1-8-97,  8.45  ami 

BILLING  CODE  3410-11-M 


National  Agricultural  Statistics 
Service;  Notice  of  Intent  To  Extend  and 
Revise  a  Currently  Approved 
Infonmation  Collection 

AGENCY:  National  Agricultural  Statistics 
Service.  USDA. 

ACTION:  Notice  and  request  for 
comments. 
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SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (0MB)  regulations  at  5  CFR 
Part  1320  (60  FR  44978,  August  29. 
1995).  this  notice  announces  the 
National  Agricultural  Statistics  Service's 
(NASS)  intention  to  request  an 
extension  for  an  revision  to  a  currently 
approved  information  collection,  the 
.Aquaculture  Survey. 
DATES:  Comments  on  this  notice  must  be 
received  by  [insert  date  65  days  from 
pubUcation]  to  be  assured  of 
consideration. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen.  Associate 
Administrator.  National  .Agricultural 
Statistics  Service.  U.S.  Department  of 
Agricuhure.  1400  Independence 
Avenue,  S\V..  Washmgton.  D.C.  20250- 
2000. (202)  720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Aquaculture  Surveys. 

OMB  Number:  0535-0150. 

Expiration  Date  of  Approval:  June  30, 
1997. 

Tvpe  of  Request:  Intent  to  extend  and  ■ 
revise  a  currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
production. 

The  Aquaculture  Surveys  collect 
information  on  trout  sales,  catfish 
processed,  inventor)',  acreage,  and  sales 
Survey  results  are  used  by  government 
agencies  in  planning  farm  programs. 
These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
Section  1770  of  the  Food  Security  Act 
of  1985.  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  16  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
5,550. 

Estimated  Tata]  Annual  Burden  on 
Respondents:  1,480  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  l^rry  Gambrell.  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessarv'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell.  Agency  OMP  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
1400  Independence  Ave..  S\V..  Room 
4162  South  Building,  Washington.  D.C. 
20250-2000.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Signed  at  Washington,  D.C.  January'  2. 
1997. 
Rich  Allen, 

Acting  Administrator.  National  Agricultural 
Statistics  Service. 

(FR  Doc.  97-493  Filed  1-8-97;  8:45  am) 
BILUNG  CODE  34ia-2(M«l 


National  Agricultural  Statistics 
Service;  Notice  of  Intent  To  Extend  and 
Revise  a  Currently  Approved 
Information  Collection 

AGENCY:  National  Agricultural  Statistics 

ServK:K,  USC-^. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  FR  44978,  August  29. 
1995),  this  notice  announces  the 
National  Agricultural  Statistics  Service's 
(NASS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection,  the 
List  Sampling  Frame. 
DATES:  Comments  on  this  notice  must  be 
received  by  March  17,  1997  to  be 
assured  of  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  .Allen.  .Associate 
Administrator.  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW..  Washin^on.  D.C.  20250- 
2000.  (202)  720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  List  Sampling  Frame. 


OMB  Number:  0535-0140. 

Expiration  Date  of  Approval:  June  30, 
1997. 

Type  of  Request:  Intent  to  extend  and 
revise  a  currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
production. 

The  Listing  Sampling  Frame  is  used 
to  maintain  as  complete  a  list  as 
possible  of  farm  operations.  The  goal  is 
to  produce  relatively  complete,  current, 
and  unduplicated  lists  of  names  used 
for  sampling  purposes  to  conduct 
surveys  of  agricultiual  operations. 
Information  from  this  survey  is  used  by 
government  agencies  in  planning,  farm 
pohcy  analysis,  and  program 
administration.  These  data  will  be 
collected  under  the  authority  of  7  U.S.C. 
2204(a).  Individually  identifiable  data 
collected  under  this  authority  are 
governed  bv  Section  1770  of  the  Food 
Security  Act  of  1985,  7  U.S.C.  2276. 
which  requires  USDA  to  afford  strict 
confidentiality  to  non-aggregated  data 
provided  by  respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
205,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  17,083  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Gambrell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
1400  Independence  Ave.,  SW.,  Room 


UMI 
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4162  South  Building,  Washington,  D.C. 
20250-2000.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  0MB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Signed  at  Washington.  DC  January-  2, 
1997. 

Rich  Allen. 

Acting  Administrator,  \ational  Agricultural 
Statistics  Senice 

(FR  Doc.  97-494  Filed  1-8-97;  8:45  am] 

BILUNG  CODE  3410-20-M 


National  Agricultural  Statistics 
Service;  Notice  of  Intent  To  Extend  and 
Revise  a  Currently  Approved 
Information  Collection 

AGENCY:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  -.320  (60  FR  44978.  August  29, 
1995),  this  notice  announces  the 
National  Agricultural  Statistics  Service's 
(NASS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection,  the 
Milk  and  Milk  Products  Surveys. 
DATES:  Comments  on  this  notice  must  be 
received  by  [insert  date  65  days  from 
publication]  to  be  assured  of 
consideration. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator.National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW.,  VVashin^on,  D.C.  20250- 
2000,  (202)  720-^333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Milk  and  Milk  Products 
Surveys 
,  OMB  Number:  05  3  5-0020 . 

Expiration  Date  of  Approval:  Mav  31, 
1999. 

Type  of  Request:  Intent  to  extend  and 
revise  a  currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Services 
is  to  prepare  and  issue  State  and 
national  estimates  of  crop  and  livestock 
production.  The  Milk  and  Milk  Products 
Surveys  obtain  basic  agricultural 
statistics  on  milk  production  and 
manufactiu^d  dairy  products  from 
farmers  and  processing  plants 
throughout  the  Nation.  Data  are 
gathered  for  milk  production,  dair\- 
products,  evaporated  and  condensed 


milk,  manufactured  dr\-  milk,  and 
manufactured  whey  products.  Milk 
production  and  manufactured  dairy 
products  statistics  are  used  by  the  U.S. 
Department  of  Agriculture  to  help 
administer  programs  and  by  the  dair>- 
industrv'  in  plaiming.  pricing,  and 
projecting  supplies  of  milk  and  milk 
products.  Approval  to  add  a  monthly 
Manufacturer's  Cheddar  Cheese  Report 
to  the  information  collection  is 
requested. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  7  minutes  per 
response. 

Respondents:  Farms  and  busmesses. 

Estimated  Number  of  Respondents: 
159,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  18,500  hours. 

Copies  of  this  information  collection 
and  repeated  instructions  can  be 
obtained  without  charge  from  Larr\' 
Gambrell,  the  Agencv  OMB  Clearance 
Officer,  at  (202)  720^5778. 

Comments: 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture. 
1400  Independence  Ave.,  SW.,  Room 
4162  South  Building,  Washington,  D.C. 
20250-2000.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Signed  at  Washington.  D.C  ,  |anuar\  2. 
1997. 

Rich  Allen, 

Acting  Administrator,  National  Agricultural 
Statistics  Service. 

[FR  Doc.  97-495  Filed  1-8-97,  8:45  am] 

BILLING  CODE  3410-20-M 


ASSASSINADON  RECORDS  REVIEW 
BOARD 

Formal  Determinations,  Releases. 
Corrections,  and  Reconsideration 

AGENCY:  Assassination  Records  Review 

Board. 

ACTION:  Notice. 


SUMMARY:  The  Assassmation  Records 
Review  Board  (Review  Board)  met  m  a 
closed  meetmg  on  December  1&-17. 
1996,  and  made  formal  determinations 
on  the  release  of  records  under  the 
President  [ohn  F.  Kennedv 
Assassination  Records  Collection  .•\ct  of 
1992  (Supp   V  1994)  (JFK  Act).  Bv 
issuing  this  notice,  the  Review  Board 
complies  with  the  section  of  the  JFK  .'\ct 
that  requires  the  Review  Board  to 
publish  the  results  of  its  decisions  on  a 
document-by-document  basis  in  the 
Federal  Register  within  14  days  of  the 
date  of  the  decision 
FOR  FURTHER  INFORMATION  CONTACT: 
T,  Jeremy  Gunn.  General  Counsel  and 
Associate  Director  for  Research  and 
Analysis.  Assassination  Records  Review 
Board.  Second  Floor.  Washington.  DC. 
20530. (202)  724-0088. fax  (202)  724- 
0457 

SUPPLEMENTARY  INFORMATION:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  ,'\ct  of 
1992.  44  U.S.G  §  2107.9(c)(4)(Al  (1992). 
On  December  16-17,  1996.  the  Review 
Board  made  formal  determinations  on 
records  it  reviewed  under  the  JFK  Act. 
These  determinations  are  listed  below. 
The  assassination  records  are  identified 
by  the  record  identification  number 
assigned  in  the  President  John  F 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives. 

Notice  of  Formal  Determinations 

For  each  dociunent,  the  number  of 
releases  of  previously  redacted 
information  immediately  follows  the 
record  identification  number,  followed 
in  turn  by  the  number  of  postponements 
sustained,  and,  where  appropriate,  the 
date  the  document  is  scheduled  to  be 
released  or  re-reviewed. 

FBI  Documents:  Open  in  Full 

124-10175-10009;  2;  0;  n/a 
124-10178-10054;  3;  0;  n/a 
124-10178-10385;  2;  0;  n/a 
124-10178-10395;  3;  0;  n/a 
124-101 7&-1 0405;  10;  0;  n/a 
124-10178-10432;  3;  0:  n/a 
124-10184-10329;  1;  0;  n/a 
124-10186-10053;  1;  0;  n/a 
124-10258-10499;  17;  0;  n/a 
124-10261-10409;  6;  0;  n/a 
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CIA  Documents:  Open  in  Full 

104-10001-10163;  24;  0;  n/a 
104-10004-10275;  2;  0;  n/a 
104-10005-10188;  3;  0;  n/a 
104-10015-10432;  6;  0;  n/a 
104-10015-10433;  6;  0;  n/a 
104-10016-10016;  5;  0;  n/a 
104-10055-10026;  4;  0;  n/a 
104-10055-10103;  2;  0;  n/a 
104-10055-10104;  4;  0;  n/a 
104-10063-10246;  8;  0;  n/a 
104-10068-10150;  6;  0;  n/a 

HSCA  Documents:  Open  in  Full 

180-10072-10179;  1;  0;  n/a 
180-10087-10108;  5;  0;  n/a 
180-10092-10065;  2;  0;  n/a 
180-10103-10473;  1;  0;  n/a 
180-10117-10262;  1;  0;  n/a 

FBI  Documents:  Postponed  in  Part 

124-10006-10292; 4; 1; 12/2006 
124-10126-10314;  48;  11,07/2006 
124-10159-10358; 10; 1; 10/2017 
124-10171-10424; 0; 1; 10/2017 
124-10177-10234; 5; 13;  12/2006 
124-10178-10184; 2; 12; 12/2006 
124-10178-10188; 8; 3; 12/2006 
124-10178-10389; 1: 1; 12/2006 
124-10178-10416; 3; 5; 12/2006 
124-10233-10236; 39; 1; 12/2006 
124-10238-10287; 3; 1; 10/2017 
124-10258-10491; 60; 4; 12/2006 

CIA  Documents:  Postponed  in  Part 

104-10004-10213; 19; 9: 05/1997 
104-10015-10056; 4; 1; 12/2006 
104-10015-10057; 13; 1; 12/2006 
104-10051-10106; 4. 4; 05/1997 
104-10051-10161; 2; 2; 10/2017 
104-10052-10019; 8; 2; 05/2001 
104-10052-10045; 4; 1; 05/2001 
104-10052-10275; 74; 4; 12/2006 
104-10054-10007; 85; 4; 12/2006 
104-10055-10025; 6; 1; 12/2006 
104-10055-10036; 2; 2; 05/1997 
104-10055-10040; 12; 2; 12/2006 
104-10055-10072; 83; 4; 12/2006 
104-10055-10102; 6; 1; 12/2006 
104-10056-10432; 15; 6; 12/2006 
104-10057-10116; 1; 14; 12/2006 
104-10059-10223; 35; 8; 12/2006 
104-10059-10231; 24; 20; 05/1997 
104-10059-10236; 7; 8; 05/1997 
104-10059-10395; 3; 4; 05/1997 
104-10061-10117; 2; 1; 12/2006 
104-10061-10127; 10; 7;  05/1997 
104-10061-10260; 5; 7; 05/1997 
104-10061-10292; 9;  5; 05/1997 
104-10062-10073; 17; 2; 05/1997 
104-10062-10100; 4; 3; 12/2006 
104-10062-10162; 14; 1; 05/1997 
104-10063-10058; 1; 1; 10/2017 
104-10063-10293; 5; 7; 12/2006 
104-10063-10302; 5; 3; 12/2006 
104-10063-10303; 1; 1;  10/2017 
104-10063-10305; 13; 8; 12/2006 
104-10063-10308; 0;  1; 05/1997 
104-10063-10321; 12; 12; 12/2006 


104-10063-10325 

104-10063-10329 

104-10063-10335 

104-10063-10337 

104-10063-10338 

104-10063-10350 

104-10063-10389 

104-10063-10390 

104-10063-10393 

104-10063-10421 

104-10065-10008 

104-10065-10061 

104-10065-10105 

104-10065-10113 

104-10065-10115 

104-10065-10121 

104-10065-10122 

104-10065-10132 

104-10065-10134 

104-10065-10136 

104-10065-10137 

104-10065-10138 

104-10065-10139 

104-10065-10140 

104-10065-10144 

104-10065-10146 

104-10065-10151 

104-10065-10152 

104-10065-10158 

104-10065-10160 

104-10065-10163 

104-10065-10195 

104-10065-10199 

104-10065-10238 

104-10065-10299 

104-10065-10319 

104-10065-10323 

104-10065-10348 

104-10065-10360 

104-10065-10364 

104-10065-10367 

104-10065-10369 

104-10065-10386 

104-10065-10394 

104-10066-10000 

104-10066-10032 

104-10066-10132 

104-10066-10169 

104-10066-10183 

104-10066-10184 

104-10066-10186 

104-10066-10225 

104-10066-10227 

104-10066-10228 

104-10066-10233 

104-10066-10236 

104-1006&-10244 

104-10066-10245 

104-10066-10252 

104-10066-10253 

104-10067-10029 

104-10067-10056 

104-10067-10071 

104-10067-10080 

104-10067-10087 

104-10067-10103 

104-10067-10134 

104-10067-10138 

104-10067-10143 


4; 4; 12/2006 
6;  5;  12/2006 
5; 5; 12/2006 
6; 3; 12/2006 
9; 14; 12/2006 
2; 4; 12/2006 
0;  4;  10/2017 
0;  1; 05/1997 
3;  4;  12/2006 
0; 1; 05/1997 
2; 5; 05/1997 
4:4;  10/2017 
5; 5; 05/1997 
0;  5: 10/2017 
4; 5; 05/1997 
15;  3;  12/2006 
7; 1; 12/2006 
7;  7;  05/1997 
3; 7; 05/1997 
13; 11; 05/1997 
7; 4; 05/1997 
13; 3; 05/1997 
8; 3; 05/1997 
4;  4;  12/2006 
5;  3;  05/1997 
9;  8;  12/2006 
2:  3;  05/2001 
2; 2; 10/2017      ' 
8;  10; 12/2006 
6; 3; 05/1997 
2; 3; 05/1997 
2; 4; 05/2001 
11; 3; 05/1997 
0; 8; 05/2001 
0; 1; 05/1997 
5;  5;  05/1997 
6;  8; 05/1997 
7; 4; 05/1997 
5;  10; 12/2006 
2;  6; 05/2001 
1; 3; 05/2001 
1;  3; 05/1997 
2; 15; 05/1997 
0; 1; 05/1997 
2; 3; 10/2017 
2; 3; 05/1997 
14;  20; 12/2006 
4; 1; 05/1997 
2; 5; 05/1997 
18; 1; 12/2006 
6;  2;  05/1997     • 
11; 4; 10/2017 
2; 4; 05/1997 
0;  3; 05/1997 
12; 11; 12/2006 
8;  4; 05/1997 
4; 1; 05/1997 
4;  6;  10/2017 
1:  1;  10/2017 
10;  8; 12/2006 
0; 2; 05/1997 
8; 4; 05/1997 
13;  4; 05/1997 
3; 6; 12/2006 
8;  4;  05/1997 
1;  2; 05/1997 
0;7;  10/2017 
0; 1; 05/1997 
0; 2; 05/1997 


104-10067-10151 

104-10067-10156 

104-10067-10166 

104-10067-10197 

104-10067-10211 

104-10067-10212 

104-10067-10215 

104-10067-10240 

104-10067-10245 

104-10067-10369 

104-10067-10383 

104-10067-10388 

104-10067-10404 

104-10067-10413 

104-10068-10001 

104-10068-10010 

104-10068-10070 

104-10068-10114 

104-10068-10116 

104-10068-10121 

104-10068-10122 

104-10068-10124 

104-10068-10125 

104-10068-10127 

104-10068-10130 

104-10068-10131 

104-10068-10134 

104-10068-10138 

104-10068-10140 

104-10068-10141 

104-10068-10142 

104-10068-10145 

104-10068-10151 

104-10068-10152 

104-10068-10154 

104-10068-10155 

104-10068-10156 

104-10068-10160 

104-10068-10162 

104-10068-10163 

104-10068-10172 

104-10068-10177 

104-10068-10178 

104-10068-10179 

104-10068-10181 

104-10068-10184 

104-10068-10185 

104-10068-10186 

104-10068-10187 

104-10068-10188 

HSCA  Documents 

180-10070-10404 
180-10078-10183 
180-10078-10184 
180-10078-10185 
180-10078-10186 
180-10078-10187 
180-10078-10188 
180-10078-10190 
180-10078-10191 
180-10078-10204 
180-10078-10271 
180-10078-10383 
180-10082-10078 
180-10102-10097 
180-10104-10394 
180-10107-10127 
180-10110-10006 


0;  2; 05/1997 
0;  2; 05/1997 
3;  3; 05/1997 
2; 1; 12/2006 
0;  2; 05/1997 
13;  4; 05/1997 
6; 1; 05/1997 
28;  3;  05/1997 
2;  1;  10/2017 
18;  3;  05/1997 
0;2;  10/2017 
7;  1;  10/2017 
2; 5; 12/2006 
47; 1; 10/2017 
6;  2;  05/1997 
5;  2; 05/1997 
11;  3; 05/1997 
18;  6; 12/2006 
75;  28; 12/2006 
19;  8; 05/1997 
20; 8; 12/2006 
4; 4; 12/2006 
4; 5; 05/2001 
6; 1; 12/2006 
4;  8; 12/2006 
12;  1;  12/2006 
6;  1; 05/1997 
4; 1; 12/2006 
7;  2;  05/1997 
1;  2;  05/1997 
7;  3;  10/2017 
24;  2; 12/2006 
5;  7;  12/2006 
9;  9;  05/1997 
13;  18;  12/2006 
10;  7;  05/1997 
63; 95; 12/2006 
8; 11; 05/1997 
5;  3;  10/2017 
10; 2; 10/2017 
3;  3; 12/2006 
8;  1:12/2006 
5; 3; 12/2006 
12; 2; 12/2006 
6; 2; 12/2006 
26; 1; 12/2006 
7;  1;  12/2006 
7; 1; 05/1997 
18;  8;  12/2006 
31; 8; 12/2006 

Postponed  in  Part 

1;  6; 05/1997 
0; 1; 10/2017 
1;1;  10/2017 
0;  2;  10/2017 
0;2;  10/2017 
0;2;  10/2017 
0;2;  10/2017 
0;1;  10/2017 
0;  2;  10/2017 
0;  1;  10/2017 
1;  16; 05/1997 
0; 1; 10/2017 
0;1;  10/2017 
0;1;  10/2017 
5;  5;  05/1997 
0;  1:10/2017 
0;  19: 05/1997 


UMI 


180-10110-10026;  1;  7;  05/1997 
CIA  Documents:  Postponed  in  Full 

104-10009-10224i  0;  1;  07/1997 
104-10012-10080;  0; 1; 07/1997 

Notice  of  Additional  Releases 

After  consultation  with  appropriate 
Federal  Agencies,  the  Review  Board 
announces  that  the  following  Federal 
Bureau  of  Investigation  records  are  now 
being  opened  in  full;  124-10003-10494; 
124-10023-10300;  124-10132-10092 
124-10173-10088;  124-10181-10229; 
124-10187-10165;  124-10246-10493 
124-10273-10215 

After  consultation  with  appropriate 
Federal  Agencies,  the  Review  Board 
announces  that  the  following  House 
Select  Conunittee  on  Assassination 
records  are  now  being  opened  in  full 
180-10025-10228; 180-10025-10235 
180-10065-10377;  180-10067-10293 
180-10067-10397;  180-10067-10400 
180-10067-10429;  180-10067-10433 
180-10067-10473;  180-10067-10481 
180-10068-10380;  180-10068-10383 
180-10068-10449;  180-10068-10462 
180-10069-10452;  180-10070-10247; 
180-10072-10323;  180-10074-10400, 
180-10074-10439;  180-10075-10042 
180-10075-10057:  180-10075-10060; 
180-10076-10016;  180-10076-10295 
180-10076-10427;  180-10076-10428 
180-10076-10429;  180-10076-10430; 
180-10076-10483;  180-10076-10484; 
180-10076-10495;  180-10078-10021 
180-10078-10022;  180-10078-10027 
180-10078-10029;  180-10078-10030 
180-10078-10031;  180-10078-10032 
180-10078-10033;  180-10078-10034 
180-10078-10035;  180-10078-10036 
180-10078-10037;  180-10078-10073; 
180-10078-10075;  180-10078-10077 
180-10080-10016;  180-10080-10170 
180-10080-10171;  180-10080-10404 
180-10080-10471;  180-10080-10476; 
180-10081-10397;  180-10081-10398 
180-10081-10400;  180-10081-10401 
180-10081-10492;  180-10082-10241 
180-10082-10242;  180-10082-10243 
180-10082-10487;  180-10083-10103 
180-10085-10124;  180-10085-10326 
180-10085-10346;  180-10085-10379; 
180-10086-10259;  180-10086-10260 
180-10086-10261;  180-10086-10262 
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180-10086-10270; 

180-1008&-10274; 

180-10086-10276; 

180-10087-10311; 

180-10087-10412; 

180-10088-10104; 

180-10089-10281; 

180-10090-10130; 

180-10091-10129; 

180-10092-10032; 

180-10095-10115; 

180-10095-10308; 

180-10096-10373; 

180-10099-10092; 

180-10099-10434; 

180-10101-10078; 

180-10103-10266; 

180-10103-10479; 

180-10104-10274; 

180-10104-10307; 

180-10104-10309; 

180-10104-10311; 

180-10104-10313; 

180-10104-10315; 

180-10104-10463; 

180-10105-10174; 

180-10105-10216; 

180-10106-10047: 

180-10106-10187; 

180-10106-10189; 

180-10106-10360; 

180-10107-10499; 

180-10108-10212: 

180-10109-10153; 

180-10109-10161; 

180-10109-10163: 

180-10109-10166; 

180-10109-10168; 

180-10109-10170: 

180-1010^10172; 

180-10109-10174; 

180-10109-10176; 

180-10109-10178; 

180-10109-10180; 

180-10109-10182; 

180-10109-10184; 

180-10109-10186: 

180-10109-10188; 

180-10109-10190; 

180-1010&-10192; 

180-10109-10194; 

180-10109-10196: 

180-10109-10198; 

180-10109-10200; 

180-10109-10202; 

180-10109-10204; 


180-10086-10271 

180-10086-10275 

180-10086-10277 

180-10087-10411 

180-10088-10103 

180-10089-10025 

180-10090-10127 

180-10090-10132 

180-10091-10214 

180-10094-10361 

180-10095-10147 

180-10096-10254 

180-10097-10290 

180-10099-10304 

180-10099-10492 

180-10103-10079 

180-10103-10460 

180-10104-10273 

180-10104-10306 

180-10104-10308 

180-10104-10310 

180-10104-10312 

180-10104-10314 

180-10104-10402 

180-10105-10079 

180-10105-10185 

180-10105-10297 

180-10106-10186 

180-10106-10188 

180-10106-10244 

180-10107-10160 

180-10108-10078 

180-10108-10316 

180-10109-10160 

180-10109-10162 

180-10109-10164 

180-10109-10167 

180-10109-10169 

180-10109-10171 

180-10109-10173 

180-10109-10175 

180-10109-10177 

180-10109-10179 

180-10109-10181 

180-10109-10183 

180-10109-10185 

180-10109-10187 

180-10109-10189 

180-10109-10191 

180-10109-10193 

180-10109-10195 

180-10109-10197 

180-10109-10199 

180-10109-10201 

180-10109-10203 

180-10109-10205 


180-10109-10206 

180-10109-10208 

180-10109-10210 

180-10109-10212 

180-10109-10214 

180-10109-10216 

180-10109-10218 

180-10109-10220 

180-10109-10222 

180-10109-10224 

180-10109-10226 

180-10109-10228: 

180-10109-10230; 

180-10109-10232; 

180-10109-10234; 

180-10109-10236; 

180-1010^10238; 

180-1010^10240: 

180-10109-10242; 

180-10109-10244; 

180-10109-10246; 

180-10109-10262: 

180-10110-10236: 

180-10112-0325; 

180-10112-10398: 

180-10112-10487: 

180-10113-10103: 

180-10113-10364: 

180-10113-10407; 

180-10113-10409; 

180-10114-10091: 

180-10114-10178: 

180-10115-10047: 

180-10115-10208: 

180-10115-10258; 

180-10115-10321; 

180-10115-10348: 

180-10117-10250: 

180-10118-10071: 

180-10118-10073; 

180-10118-10098: 

180-10120-10323; 

180-10131-10319; 

180-10147-10273: 

180-10147-1U278: 

180-10147-10281; 

180-10147-10283: 


; 180-10109-10207 

:  180-10109-10209 

;  180-10109-10211 

; 180-10109-10213 

; 180-10109-10215 

: 180-10109-10217 

; 180-10109-10219 

: 180-10109-10221 

: 180-10109-10223 

: 180-10109-10225 

: 180-10109-10227 

; 180-10109-10229 

: 180-10109-10231 

: 180-10109-10233 

; 180-10109-10235 

; 180-10109-10237 

: 180-10109-10239 

, 180-10109-10241 

; 180-10109-10243 

180-10109-10245 

180-10109-10247 

180-10109-10263 

180-10112-10045 

180-10112-10353 

180-10112-10423 

180-10113-10098 

180-10113-10118, 

180-10113-10404 

180-10113-10408 

180-10114-10064 

180-10114-10129 

180-10114-10250 

180-10115-10065 

180-10115-10215 

180-10115-10318 

180-10115-10347 

180-10116-10414 

180-10118-10063 

180-10118-10072 

180-10118-10091 

180-10118-10099 

180-d 01 20-1 0444 

180-10147-10272 

180-10147-10277 

180-10147-10280 

180-10147-10282 

180-10147-10284 


Notice  of  Corrections 

On  September  27,  1996.  the  Review 
Board  made  formal  determinations  that 
were  pubhshed  m  the  C3ctober  18,  1996 
Federal  Register  (PR  Doc.  96-26742,  61 
FR  5441 1 ).  For  that  notice,  make  the 
following  corrections: 


Record  number 


154-10002-10415 


PrevKXJSly 
published 


5;  2.  107017 


Correct  data 


4;  3;  127006 


Notice  of  Reconsideration 

On  December  16-17,  1996,  the  FBI 
provided  additional  evidence  to  the 
Review  Board  regarding  one  record  that 
previously  had  been  the  subject  of 


Review  Board  determinations.  Upon 
receiving  and  evaluating  this  additional 
evidence,  the  Review  Board  voted  to 
sustain  postponements  as  follows  from 


original  Feder:il  Register  Notice  96- 
31046.61  FR  64662: 
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Record  number 


124-10126-10314 


Number  of 
original  re- 
leases 


47 


Number  of 
original 

pos^ne- 
ments 


Number  of 
revised  re- 
leases 


48 


Number  of 
revised 

postpone- 
m«nts 


11 


Date  of  re- 
vised re-re- 
view 


11/2006 


On  November  14,  1996,  the  Review 
Board  made  formal  determinations  that 
were  published  in  the  December  6,  1996 
Federal  Register  (FR  Doc.  96-31046,  61 
FR  64662).  At  its  December  1&-17,  1996 
meeting,  the  Review  Board  voted  to 
withdraw  its  votes  on  the  following 
NSA  documents  for  reconsideration  at  a 
future  meeting:  144-10001-10058.  144- 
10001-10119. 

Dated:  January  3,  1997. 
David  G.  M«rwell, 
Executive  Director. 

[FR  Doc.  97-492  Filed  1-8-97:  8:45  ami 
BILUNQ  CODE  611t-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday,  Januarv-  17.  1997, 

9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street.  N.W.,  Room  540. 

Washington.  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  .Minutes  of  December  6, 
1996  Meeting 

m.  Announcements 

rv.  Staff  Director's  Report 

V.  Project  Planning  FY  1999 

VI.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 
information:  Barbara  Brooks,  Press  and 
Communications  (202)  376-8312 
Stephanie  Y.  Moore. 

General  Counsel. 

(FR  Doc.  97-609  Filed  1-7-97;  11:48  ami 

MLUNG  CODE  (338-01-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  A(32b1)-2-04] 

Foreign-Trade  Zone  50 — Long  Beach, 
CA;  Withdrawal  of  Request  for  Export 
Manufacturing  Authority  J.M.  William  & 
Company,  Inc.  (Poly/Cotton  Bed 
Linens) 

Notice  is  hereby  given  of  the 
withdrawal  of  the  request  submitted  by 
the  Fort  of  Long  Beach,  California, 


grantee  of  FTZ  50.  requesting  authority 
on  behalf  of  the  J.M.  William  & 
Company.  Inc..  to  manufacture  textile 
bed  linens  under  zone  procedures  for 
export  within  FTZ  50.  The  request  was 
filed  on  May  20.  1994  (59  FR  29410, 
6/7/94). 

The  withdrawal  was  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated;  December  30,  1996. 
lohn  I.  Da  Ponte,  )r.. 

Executive  Secretary 

|FR  Doc  97-501  Filed  1-8-97;  8:45  am] 

BILUNG  CODE  36ia-OS-P 


[Order  No.  860] 

Grant  of  Authority  for  Subzone  Status; 
Federal-Mogul  World  Trade,  Inc., 
(Vehicle  Parts  Warehouse/Distribution 
Facility),  Ft  Lauderdale,  FL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18.  1934,  an  Act  "To 
provide  for  the  establishment  *    *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from 
Broward  County.  Florida,  grantee  of 
Foreign-Trade  Zone  25,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  vehicle  parts  warehouse/ 
distribution  facility  of  Federal-Mogul 
World  Trade,  Inc..  in  Ft.  Lauderdale, 
Florida  was  filed  by  the  Board  on 
January  19,  1996.  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  5-96,  61 
FR  3000,  1/30/96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 


examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now.  Therefore,  the  Board  hereby 
authorizes  the  estabUshment  of  a 
subzone  (Subzone  25A)  at  the  Federal- 
Mogul  World  Trade.  Inc..  facility,  in  Ft. 
Lauderdale,  Florida,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28. 

Signed  at  Washington.  DC.  this  23rd  day  of 
December  1996. 
Jefifrey  P.  Bialos, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  |.  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Doc.  97-502  Filed  1-6-97:  8:45  am] 
BILUNO  CODE  3510-DS-P 


[Order  No.  862] 

Grant  of  Authority  for  Subzone  Status; 
Texaco  Inc.,  (Oil  Refinery),  Butler 
County,  KS 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18,  1934.  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  estabUshing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Board  of  Commissioners  of  Sedgwick 
County,  Kansas,  grantee  of  Foreign- 
Trade  Zone  161.  for  authority  to 
establish  special-purpose  subzone  status 
at  the  oil  refinery  complex  of  Texaco 


UMI 


Inc.,  in  Butler  County,  Kansas,  was  Sled 
by  the  Board  on  April  2,  1996,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  26-96,  61  FR  17874,  4-23-96); 
and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  appUcation 
would  be  in  the  pubhc  interest  if 
approval  is  subject  to  the  conditions 
fisted  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  estabfishment  of  a 
subzone  (Subzone  161B)  at  the  oil 
refinery  complex  of  Texaco  Inc.,  in 
Butler  County,  Kansas,  at  the  locations 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  §§  146.41, 
146.42)  products  consumed  as  fuel  for  the 
refinery  shall  be  subject  to  the  applicable 
duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone,  except 
that  non-privileged  foreign  (NPF)  status  (19 
CFR  §  146.42)  may  be  elected  on  refiner\' 
inputs  covered  under  HTSUS  Subheadings  # 
2709.00.1000— #  2710.00.1050,  # 
2710.00.2500  and  #  2710.00.4500  which  are 
used  in  the  production  of: 

— Petrochemical  feedstocks  and  refinery  by- 
products (examiners  report.  Appendix  C): 

— Products  for  export:  and. 

—Products  eligible  for  entr>'  under  HTSUS 
#9808.00.30  and  9808.00.40  (U.S. 
Government  purchases). 
3.  The  authority  with  regard  to  the  NPF 

option  is  initially  granted  until  September 

30,  2000,  subject  to  extension. 

Signed  at  Washington,  DC,  this  30th  day  of 
December  1996. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternaff  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte.  Jr. 
Executive  Secretary: 
[FR  Doc.  97-504  Filed  1-8-97:  8:45  am) 
BILUNG  CODE  3S1(M>S-P 
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[Order  No.  865] 

Grant  of  Authority  for  Subzone  Status; 
Ashland  Inc.  (Oil  Refinery);  Boyd  and 
Daviess  Counties,  KY 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 


Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  *  •  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  quahfied  corporations  the 
privilege  of  estabUshing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facihties 
caimot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Greater  Cinciimati  Foreign  Trade  Zone, 
Inc.,  grantee  of  Foreign-Trade  Zone  47, 
for  authority  to  establish  special- 
purpose  subzone  status  at  the  oil 
refinery  complex  of  Ashland  Inc..  at 
sites  in  Boyd  and  Daviess  Counties, 
Kentucky,  was  filed  by  the  Board  on 
June  17,  1996,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  51-96,  61 
FR  33093,  6-26-96);  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now.  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  47B)  at  the  oil 
refinery  complex  of  Ashland  Inc.,  at 
sites  in  Boyd  and  Daviess  Counties, 
Kentucky,  at  the  locations  described  in 
the  apphcation,  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§  400.28,  and  subject  to  the  following 
conditions: 

1.  Foreign  status  (19  CFR  §§  146.41. 
146.42)  products  consumed  as  fuel  for  the 
refinery  shall  be  subject  to  the  applicable 
duty  rate, 

2.  Privileged  foreign  status  (19  CFR 
§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone.  except 
that  non-privileged  foreign  (NPF)  status  (19 
CFR  §  146.42)  may  be  elected  on  refinen,' 
inputs  covered  under  HTSUS  Subheadings 
#2709.00.1000— #2710.00.1050. 
#2710.00.2500  and  #2710.00  4500  which  are 
used  in  the  production  of: 

—petrochemical  feedstocks  and  refinerv  by- 
products (examiners  report.  Appendix  C): 

— products  for  export:  and, 

—products  eligible  for  entr>-  under  HTSUS 
#9808.00.30  and  9808.00'40  (U.S. 
Government  purchases). 


3.  The  authority  with  regard  to  the  NPF 
option  is  initi:  'ly  granted  until  September 
30.  2000,  subject  to  extension. 

Signed  at  Washington.  DC,  this  30th  day  of 
December  1996. 

Robert  S.  LaRijssa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman. 
Foreign  -  Tra  de  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
(FR  Doc.  97-500  Filed  l-«-97;  8:45  am] 
BILUNG  CODE  3J10-OS-P 


[Order  No.  864] 


Grant  of  Authority  for  Subzone  Status; 
Ashland  Inc.  (Oil  Refinery);  Stark  and 
Alien  Counties,  OH 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  estabfishment  *   *   *  of 
foreign-trade  zi  nes  in  ports  of  entry  of 
the  United  States,  to  expedite  and  ' 
encourage  foreign  commerce,  and  for 
other  purposes,  "  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  .serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Akron-Canton  Regional  Airport 
Authority,  grantee  of  Foreign-Trade 
Zone  181.  for  authority  to  establish 
special-purpose  subzone  status  at  the  oil 
refinery  complex  of  Ashland  Inc..  at 
sites  in  Stark  and  Allen  Counties,  Ohio, 
was  filed  by  the  "oard  on  June  4,  1996. 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  49-96,  61  FR  29530.  6-11-96); 
and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
e.xaminer'';  report,  and  finds  that  the 
requirements  of  the  FTZ  .^ct  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

j\ow.  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  181A)  at  the  oil 
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refinery  complex  of  Ashland  Inc.,  at 
sites  in  Stark  and  Allen  Counties,  Ohio, 
at  the  locations  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28,  and  subject  to  the  following 
conditions: 

1.  Foreign  status  (19  CFR  §§  146.41. 
146.42)  products  consumed  as  fuel  for  the 
refinery  shall  be  subject  to  the  applicable 
duty  rate. 

2.  Privileged  foreign  status  (19  CFR 

§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone.  except 
that  non-privileged  foreign  (NPF)  status  (19 
CFR  §  146.42)  may  be  elected  on  refinery 
inputs  covered  under  HTSUS  Subheadings 
#2709.00.1000—12710.00.1050. 
•2710.00.2500  and  #2710.00.4500  which  are 
used  in  the  production  of: 
— Petrochemical  feedstocks  and  refinery  by- 
products (examiners  refxirt.  Appendix  C); 
— Products  for  export;  and, 
— Products  eligible  for  entry  under  HTSUS 
#9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 

3.  The  authority  with  regard  to  the  NPF 
option  is  initially  granted  until  September 
30,  2000,  subject  to  extension 

Signed  at  Washington,  DC,  this  30th  day  of 
December  1996 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board 

Attest: 
|ohn  J.  Da  Ponte.  Ir., 
Executive  Secretary. 
[FR  Doc.  97-499  Filed  1-8-97;  8:45  am] 
BILLMQ  C006  361»-OS-P 


[Order  No.  Ml] 

Expansion  of  Foreign-Trade  Subzone 
183A;  Dell  Computer  Corporation, 
Austin, Texas 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
Foreign  Trade  Zone  of  Central  Texas, 
Inc.,  grantee  of  Foreign-Trade  Zone  183, 
for  authority  to  expand  Foreign-Trade 
Subzone  183 A  at  the  Dell  Computer 
Corporation  plant  in  Austin,  Texas,  was 
filed  by  the  Board  on  June  19,  1996 
(FTZ  Docket  53-96,  61  FR  33899,  7/1/ 
96);  and. 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 


Board's  regulations  an  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  Subzone 
183A  is  approved,  subject  to  the  Act  and 
the  Boai-d's  regulations,  including 
Section  400.28. 

Signed  at  Washington.  DC,  this  23rd  day  of 
December  1996, 
Jeffrey  P.  Bialo, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Admmistration,  Alternate  Chairman, 
Foreign  -  Tra  de  Zones  Board. 

.Mtest: 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Doc.  97-503  Filed  1-8-97;  8:45  am] 

ULUNG  CODE  3510-OS-P 


[Order  No.  863] 

Grant  of  Auttiority  for  Subzone  Status; 
Basis  Petroleum,  Inc.  (Oil  Refinery), 
Texas  City,  Texas 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-«lu), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes.  "  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entr\'; 

Whereas,  the  Board's  regulations  (15 
CFR  Fart  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  fixam  the 
Texas  City  Foreign  Trade  Zone 
Corporation,  grantee  of  Foreign-Trade 
Zone  199.  for  authority  to  establish 
special-purpose  subzone  status  at  the  oil 
refinery  complex  of  Basis  Petroleum, 
Inc.,  in  Texas  City,  Texas,  was  filed  by 
the  Board  on  April  11,  1996,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  29-96, 
61  FR  17875.  4-23-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Bocird's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 


approval  is  subject  to  the  conditions 
listed  beiow; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  199C)  at  the  oil 
refinery  of  Basis  Petrolevun,  Inc.,  in 
Texas  City,  Texas,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  §§  146.41, 
146.42)  products  consumed  as  fuel  for  the 
refinery  shall  be  subject  to  the  applicable 
duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
§  146.41)  shall  be  elected  on  ail  foreign 
merchandise  admitted  to  the  subzone,  except 
that  non-privileged  foreign  (NPF)  status  (19 
CFR  §  146.42)  may  be  elected  on  refinery 
inputs  covered  under  HTSUS  Subheadings 
#2709.00.1000— #2710.00.1050, 
#2710.00.2500  and  #2710.00.4500  which  are 
used  in  the  production  of: 

— Petrochemical  feedstocks  and  refinery  by- 
products (examiners  report.  Appendix  C); 

— Products  for  export;  and, 

— Products  eligible  for  entry  under  HTSUS 
#9808.00.30  and  9808.00.40  (U.S. 
Government  purchases). 

3.  The  authority  with  regard  to  the  NPF 
option  is  initially  granted  until  September 
30,  2000.  subject  to  extension. 

Signed  at  Washington,  DC,  this  30th  day  of 
December  1996. 
Robert  S.  LaRussa, 

Acting  Assistan  t  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

|FR  Doc.  97-505  Filed  1-8-97;  8:45  am] 

BtLUNO  CODE  3S10-OS-P 


International  Trade  Administration 

[A-683-008] 

Certain  Circular  Welded  Cart>on  Steel 
Standard  Pipes  and  Tubes  From 
Taiwan;  Antidumping  Duty 
Administrative  Review;  Time  Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACDON:  Notice  of  extension  of  time 
limits. 

summary:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Taiwan.  The  review  covers 
one  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
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States  and  the  period  May  1.  1995 
through  April  30,  1996. 
EFFECTIVE  DATE:  January  9,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Heaney  or  Linda  Ludwig. 
Office  of  AD/CVD  Enforcement,  Group 
III,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N\V.,  Washington, 
DC  20230,  telephone:  (202)  482-4475  or 
482-3833,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  Uruguay  Rounds 
Agreements  Act  (245  days  from  the  last 
day  of  the  anniversary  month  for 
prehminary  determinations,  120 
additional  days  for  final 
determinations),  pursuant  to  Section 
751(a)(3)(A)  of  the  Trade  and  Tariff  Act 
of  1930,  as  amended,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  prehminary  results  until  June  2, 
1997.  See  Memorandum  to  the  file  dated 
December  13,  1996. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 

Dated:  December  19, 1996. 
Ronald  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary  for  AD/ 

CVD  Enforcement.  Group  III. 

[FR  Doc.  97-497  Filed  1-8-97:  8:45  am] 

BILUNG  CODE  3S10-OS-M 


[A-633-809] 

Certain  Forged  Stainless  Steel  Flanges 
From  India:  Final  Results  of 
Antidumping  Duty  New  Shipper 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  new  shipper  review. 


summary:  On  October  1,  1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  new  shipper  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  flanges  (SSF)  from  India 
(61  FR  51261).  This  review  covers 
exports  of  this  merchandise  to  the 
United  States  by  one  manufacturer/ 
exporter,  Viraj  Forgings  Ltd.  (Viraj), 
during  the  period  March  1,  1995 
through  August  31,  1995. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 


preliminary  results.  We  received  no 
comments.  The  review  indicates  the 
existence  of  no  dumping  margins  for 
this  firm  for  this  period. 
EFFECTIVE  DATE:  January  9.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  John  Kugelman. 
Office  of  AD/CVD  Enforcement,  Group 
III.  Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W  , 
Washington.  D.C.  20230,  telephone: 
(202)  482-2704  or  482-0649. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Januarv  1.  1995. 
the  effective  date  of  the  amendments  to 
the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11.  1995  (60 
FR  25130). 

Background 

The  antidumping  duty  order  on  SSF 
from  India  was  pubfished  Februar\-  9. 
1994  (59  FR  5994).  On  October  1,  1996. 
the  Department  published  in  the 
Federal  Register  the  preliminarv'  results 
of  its  new  shipper  review  of  the 
antidumping  dutv  order  on  SSF  from 
India  (61  FR  51261).  The  Department 
has  now  completed  tliis  new  shipper 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  order 
are  certain  forged  stainless  steel  flanges 
both  finished  and  not  finished, 
generally  manufactured  to  specification 
ASTM  A-182,  and  made  in  allovs  such 
as  304.  304L.  316.  and  316L.  The  scope 
includes  five  general  types  of  flanges. 
They  are  weld  neck,  used  for  butt-weld 
line  connection:  threaded,  used  for 
threaded  line  connections:  slip-on  and 
lap  joint,  used  with  stub-ends/butt-weld 
line  connections;  socket  weld,  used  to 
fit  pipe  into  a  machined  recession:  and 
blind,  used  to  seal  off  a  Une.  The  sizes 
of  the  fianges  within  the  scope  range 
generally  from  one  to  six  inches; 
however,  all  sizes  of  the  above- 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  from 
the  scope  of  this  order  are  cast  stainless 
steel  flanges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 


specification  /  -iTM  A-351.  The  flanges 
subject  to  this  order  are  currently 
classifiable  under  subheadings 
7307.21  1000  and  7307.21.5000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  a-e  provided  for 
convenience  and  customs  purposes.  The 
WTitten  description  of  the  scope  of  this 
order  remains  dispositive. 

The  review  covers  one  Indian 
manufacturer/exporter.  Viraj,  and  the 
period  March  1.  1995  through  .August 
31, 1995. 

Final  Results  of  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments  We  have  determined  that  a 
margin  of  zero  percent  exists  for  Viraj 
for  the  period  March  1.  1995  through 
August  31.  1995 

The  Department  shall  instruct  the 
U.S.  Customs  Ser\'ice  to  assess  no 
antidumping  duties  on  all  appropriate 
entries. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results,  as 
provided  for  by  section  751(a)(1)  of  tlie 
Act 

(1)  The  cash  deposit  rate  for  Viraj  will 
be  zero  percent; 

(2)  for  exporters  not  covered  in  this 
review,  but  covered  in  previous  reviews 
or  the  onginal  less-than -fair- value 
(LTF\')  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  for  the  most' 
recent  period; 

(3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  previous 
reviews,  or  the  onginal  LTFV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
estabhshed  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and 

(4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will 
continue  to  be  162  14  percent.  This  rate 
is  the  "All  Others  "  rate  established  in 
the  LTFV  investigation. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  §  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  the  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretar\''s  presumption 
that  reimbursement  of  antidiunping 
duties  occurred  and  the  subsequent 
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assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietar\'  information 
disclosed  under  APO  in  accordance 
with  19  CFR  §  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 

Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction.  This 
administrative  review  and  this  notice 
are  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
§353.22. 

Dated:  December  30,  1996. 
Robert  S.  LaRusM, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  97-507  Filed  1-8-97;  8:45  ami 
BILUNQ  CODE  3610-OS-P 


[A-201-601] 

Fresh  Cut  Flowers  From  Mexico; 
Preliminary  Results  and  Partial 
Termination  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACDON:  Notice  of  preliminary'  results 
and  partial  termination  of  Antidumping 
Duty  Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
dministrative  review  of  the 
^  atidumping  duty  order  on  certain  fresh 
cut  flowers  from  Mexico.  This  review 
was  initiated  in  response  to  requests  by 
respondents,  Rancho  del  Pacifico 
(Pacifijo)  and  Rancho  Guacatay 
(Guacatay).  Although  we  initiated  a 
review  of  both  producers,  we  are 
terminating  the  review  with  respect  to 
Guacatay  because  the  respondent  timely 
withdrew  its  request  for  review.  This 
review  covers  one  producer/exporter 
and  entries  of  the  subject  merchandise 
into  the  United  States  during  the  penod 
April  1,  1995  through  March  31,  1996 
We  have  preliminarily  determined 
that  sales  have  not  been  made  below 
normal  value  (NV).  Interested  parties  are 
invited  to  comment  on  these 
preUminary  results.  Parties  who  submit 
comments  are  requested  to  submit  with 
each  comment  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
comment. 

EFFECTIVE  DATE:  January  9.  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Singer  or  Leon  McNeill,  AD/CVD 


Enforcement.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W  , 
Washington,  D.C.  20230;  telephone: 
(202)  482^733. 

Applicable  Statutes  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  Januarv- 1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAAJ.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  23.  1987,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Mexico  (52  FR  13491). 

On  April  30,  1996.  Pacifico  and 
Guacatay  requested  that  the  Department 
conduct  an  administrative  review  in 
accordance  with  §  353.22  (a)(1)  of  the 
Department's  regulations.  Pacifico  and 
Guacatay  also  requested  that  the 
Department  revoke  the  antidumping 
duty  order  as  it  pertains  to  them  upon 
completion  of  the  review.  We  published 
a  notice  of  initiation  on  May  24,  1996 
(61  FR  26518),  covering  Pacifico  and 
Guacatav.  and  the  period  April  1,  1995 
through  March  31,  1996.  On  July  2, 
1996.  Guacatay  timely  withdrew  its 
request  for  review.  Becau.se  there  were 
no  other  requests  for  review  for 
Guacatav  from  anv  other  interested 
party,  the  Department  is  now 
terminating  this  review  in  part  in 
accordance  with  §  353.22(a)(5).  We  shall 
instruct  the  U.S.  Customs  Service  to 
liquidate  Guacatay's  entries  for  this 
period  at  the  rates  in  effect  at  the  time 
of  entry.  Because  Guacatay  is  a 
previously  reviewed  company,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  currently  in 
effect 

The  Department  is  conducting  this 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  fresh  cut  Howers,  defined  as 
standard  carnations,  standard 
chrysanthemums,  and  pompon 
chrysanthemums.  During  the  period  of 
review,  such  merchandise  was 
classifiable  under  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 


items  0603.10.7010  (pompon 
chrysanthemums),  0603.10.7020 
(standard  chrysanthemums),  and 
0603.10.7030  (standard  carnations).  The 
HTSUS  item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

This  review  covers  sales  of  the  subject 
merchandise  entered  into  the  United 
States  during  the  period  April  1,  1995 
through  March  31,  1996. 

Determination  Not  To  Revoke 

On  April  30, 1996,  Pacifico  requested 
revocation  of  the  antidumping  order, 
pursuant  to  §  353.222(d)  of  the 
Department's  proposed  regulations. 
According  to  §  351.222(d)  of  the 
proposed  regulations,  the  Department 
need  not  conduct  a  review  of  the  second 
year  of  the  three- year  period  of  sales  at 
not  less  than  fair  value  (LTFV)  required 
for  revocation.  Because  the  proposed 
regulations  have  not  been  issued  as  final 
regulations,  the  current  regulations 
remain  in  effect. 

Under  §  353.25(a)(2)(i)  of  the 
Department's  current  regulations,  the 
Department  may  revoke  an  order  if  one 
or  more  producers  or  resellers  covered 
by  the  order  have  sold  subject 
merchandise  at  not  less  than  NV  for  a 
period  of  at  least  three  consecutive 
years.  Although  Pacifico  was  a 
respondent  in  the  administrative 
reviews  of  the  1992/1993  PORand 
1993/1994  POR,  earning  zero  margins  in 
both  reviews,  Pacifico  did  not 
participate  in  the  administrative  review 
of  the  1994/1995  POR.  See  61  FR  28166 
(June  4,  1996).  Therefore,  the 
Department  finds  Pacifico  ineligible  for 
revocation  at  this  time. 

Duty  Absorption 

On  June  21,  1996,  the  petitioner 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  by  Pacifico  during 
the  period  of  review  (POR)  pursuant  to 
section  751(a)(4)  of  the  Act.  Section  751 
(a)(4)  provides  for  the  Department,  if 
requested,  to  determine,  during  an 
administrative  review  initiated  two 
years  or  four  years  after  publication  of 
the  order,  whether  antidumping  duties 
have  been  absorbed  by  a  foreign 
producer  or  exporter  subject  to  the 
order,  if  the  subject  merchandise  is  sold 
in  the  United  States  through  an  importer 
who  is  affiliated  with  such  foreign 
producer  or  exporter.  Section  751(a)(4) 
was  added  to  the  Act  by  the  URAA.  The 
Department's  interim  regulations  do  not 
address  this  provision  of  the  Act. 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Act,  i.e., 
orders  in  effect  as  of  January  1, 1995, 
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section  351.213(j)(2)  of  the  Department's 
proposed  antidumping  regulations 
provides  that  the  Department  will  make 
a  duty  absorption  detennination,  if 
requested,  for  any  administrative  review 
initiated  in  1996  or  1998.  See  61  FR 
7308,  7366  (February  27,  1996).  The 
preamble  to  the  proposed  antidumping 
regulations  explains  that  reviews 
initiated  in  1996  will  be  considered 
initiated  in  the  second  year  and  reviews 
in  1998  will  be  considered  initiated  in 
the  fourth  year.  Id.  at  7317.  Although 
these  proposed  antidumping  regulations 
are  not  yet  binding  upon  the 
Departanent.  they  do  constitute  a  pubhc 
statement  of  how  the  Department 
expects  to  proceed  in  constniing  section 
751(a)(4)  of  the  Act.  This  approach 
assures  that  interested  parties  will  have 
the  opportunity  to  request  a  duty 
absorption  determination  prior  to  the 
time  for  sunset  review  of  the  order 
under  section  751(c).  Because  the  order 
on  certain  fresh  cut  flowers  from  Mexico 
has  been  in  effect  since  1987,  this  is  a 
transition  order.  Therefore,  based  on  the 
pohcy  stated  above,  the  Department  will 
first  consider  a  request  for  an  absorption 
determination  during  a  review  initiated 
in  1996.  This  being  a  review  initiated  in 
1996,  we  are  making  a  duty-absorption 
determination  as  part  of  this  segment  of 
the  proceeding. 

The  statute  provides  for  a 
determination  on  duty  absorption  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case,  Pacifico  is  itself 
the  importer,  i.e..  the  exporter  and  the 
importer  are  the  same  entity;  therefore, 
751(a)(4)  is  appHcable.  We  have 
preliminarily  determined  that  there  is 
no  dumping  margin  on  anv  of  Pacifico's 
U.S.  sales  during  the  POR.' We. 
therefore,  preliminarily  find  that 
antidumping  duties  have  not  been 
absorbed  by  Pacifito  on  its  U.S.  sales. 


United  States  Price 

In  calculating  United  States  Price 
(USP),  we  used  constructed  export  price 
(CEP),  in  accordance  with  subsections 
772(b),  (c),  and  (d)  of  the  Act,  because 
Pacifico's  sales  to  the  first  unaffiliated 
purchaser  occurred  after  importation 
into  the  United  States.  As  in  the  original 
LTFV  investigation  and  in  all  prior 
administrative  reviews,  all  United  States 
prices  were  weight-averaged  on  a 
monthly  basis  to  account  for 
perishability  of  the  product.  CEP  was 
based  on  the  packed  F.O.B.  prices  to  the 
first  unaffiliated  purchaser  after 
importation  into  the  United  States. 

Where  appropriate,  we  made 
deductions  from  CEP  for  U.S.  inland 
freight,  U.S.  and  Mexican  brokerage  and 
handling  charges,  and  for  credit 


expenses  incurred  on  sales  in  the 
United  States.  Finally,  we  made  an 
adjustment  for  an  amount  of  profit 
allocated  to  these  expenses  in 
accordance  with  section  772(d)(3)  of  the 
Act,  No  other  adjustments  were  claimed 
or  allowed. 

Normal  Value 

In  calculating  NV.  we  used  home 
market  prices  to  unaffiliated  purchasers, 
as  defined  in  section  773  of  the  Act.  In 
order  to  determine  whether  there  was  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV'.  we  compared  Pacifico's 
volume  of  home  market  sales  of  the 
subject  merchandise  to  the  volume  of 
U.S.  sales  of  the  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  Because  Pacifico's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  Pacifico. 

Home  market  price  was  based  on  the 
F.O.B.  farm  gate  unit  price  of  subject 
merchandise  sold  to  unaffifiated 
purchasers  in  the  home  market.  No 
adjustments  were  claimed  or  allowed. 

Preliminary  Results  of  Review 

We  prehminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists  for  the  period  April  1. 
1995  through  March  31,  1996: 


Manutacturer/exporter 


Margin 

(per- 
cent) 


Rancho  del  Pacifico 


0.00 


Parties  to  the  proceeding  mav  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  pubUcation 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  no  later  than  37 
days  after  the  date  of  publication. 
Parties  who  submit  comments  are 
requested  to  submit  with  their 
comments  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summan,-  of  the  comment. 
The  Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  pubhcation 
of  the  final  results  of  this  administrative 
review  for  ail  shipments  of  certain  fresh 
cut  flowers  from  Mexico  entered,  or 
withdrauTi  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  bv  section  751 
(a)(2)(c)  of  the  Act:  (1)  the  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  established  in  the  final  results 
of  this  review: 

(2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  these  reviews  but  covered  in  the 
original  LTFV  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  penod,  (3) 
if  the  exponer  is  not  a  firm  covered  in 
this  or  a  previous  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  penod  for  the  manufacturer  of 
the  merchandise,  and  (4)  for  all  other 
producers  and/or  exporters  of  the 
merchandise,  the  cash  deposit  rate  shall 
be  18  20  percent,  the  rate  established  in 
the  LTF\'  investigation.  See  52  FR  6361 
(March  3.  1987) 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
prehminar\-  reminder  to  importers  of 
their  responsibility  under  §  353.26  to 
file  a  cenificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in    le  Secretarv  s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  751(d)(1)  of  the  Act  (19 
U.S  C.  1675(a))  and  §  353.22  and 
§353.25. 

Dated:  December  31.  1996. 
Robert  S.  LaRussa, 

Acting  .Assistant  Secretary  for  Import 

-Administration 

|FR  Doc.  97-506  Filed  1-8-97.  8:45  am] 
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Silicomanganese  From  Brazil: 
Preliminary  Results  of  Antidumping 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  .administration, 
Department  of  Commerce. 
ACTK>N:  Notice  of  Preliminary  Results  of 
Antidumping  Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on 
silicomanganese  from  Brazil  in  response 
to  a  request  from  one  manufacturer/ 
exporter,  Companhia  Paulista  de 
Ferroligas  (CPFL)  and  Sibra  Eletro- 
Siderurgica  Brasileira  S.A.  (Sibra) 
(collectively  "Ferro-Ligas  Group").  This 
review  covers  the  period  June  17.  1994. 
through  November  30.  1995. 

We  nave  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  Parties  who  submit  argument 
are  requested  to  submit  with  the 
argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  Januan,'  9.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Kris  Campbell.  Office 
of  AD/CVD  Enforcement.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230, 
telephone  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  othenvise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Ianuar\'  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

Background 

On  December  22,  1994,  the 
Department  published  in  the  Federal 
Register  the  antidumping  duty  order  on 
silicomanganese  from  Brazil  (59  FR 
66003).  On  December  4,  1995.  we 
pubUshed  in  the  Federal  Register  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on 


silicomanganese  from  Brazil  covering 
the  period  June  17.  1994.  through 
November  30.  1995  (60  FR  62070).  On 
January  11.  1996,  we  received  a  request 
for  review  from  the  Ferro-Ligas  Group 
covering  the  period  June  17,  1994 
through  November  30,  1995. 

On  May  31,  1996.  Elkem  Metals 
Company,  petitioner  in  the  less-than-fair 
value  investigation  (LTFV)  (hereafter 
petitioner),  requested  that  the 
Department  conduct  an  investigation  to 
determine  whether  the  Ferro-Ligas 
Group  made  sales  at  prices  below  the 
cost  of  production  (COP)  during  the 
1994-1995  review  period.  On 
September  16,  1996.  based  on 
petitioner's  allegation  and  the  evidence 
on  the  record,  the  Department 
detemuned.  in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Act,  that  there 
were  reasonable  grounds  to  believe  or 
suspect  that  the  Ferro-Ligas  Group  made 
sales  at  prices  below  its  COP  and 
mitiated  a  COP  investigation  of  the 
Ferro-Ligas  Group,  pursuant  to  section 
773  (b)  (1)  of  the  Act  (see  Memorandum 
to  the  File  (September  16,  1996)). 

Verification 

From  November  18  through 
November  26,  1996.  in  accordance  with 
section  782(i)  of  the  Act.  we  verified 
information  provided  by  the  Ferro-Ligas 
Group  using  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
version  of  the  verification  reports. 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  silicomanganese  from  Brazil. 
Silicomanganese.  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and 
normally  containing  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  generally  contains,  by 
weight,  not  less  than  4  percent  iron, 
more  than  30  percent  manganese,  more 
than  8  percent  silicon  and  not  more 
than  3  percent  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  this  review,  including 
silicomanganese  slag,  fines  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  This 
review  covers  all  siUcomanganese 
currently  classifiable  under  subheading 
7202.30.000  of  the  Harmonized  Tariff 


Schedule  of  the  United  States  (HTSUS). 
Some  silicomanganese  may  also 
currently  be  classifiable  under  HTSUS 
subheading  7202.99.5040.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

The  review  period  is  June  17,  1994 
through  November  30,  1995,  and 
involves  one  manufacturer/exporter  of 
silicomanganese  from  Brazil. 

United  States  Price 

For  sales  to  the  United  States,  we 
used  export  price  (EP)  as  defined  in 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  to  an 
unaffiliated  U.S.  purchaser  prior  to  the 
date  of  importation  and  the  use  of 
constructed  export  price  was  not 
indicated  by  the  facts  of  record. 

We  based  EP  on  the  packed,  F.O.B. 
price  to  the  first  unaffiliated  purchaser 
in  the  United  States.  We  made 
deductions  to  EP  for  foreign  inland 
freight  and  domestic  brokerage  and 
handling  in  accordance  with  section  772 
(c)(2)(A)  of  the  Act. 

The  Ferro-Ligas  Group  reported 
inventory  carrying  costs  (ICCs)  and 
indirect  selling  expenses  which  were 
attributed  to  sales  in  the  U.S.  market. 
Since  nothing  on  the  record  shows  that 
ICCs  are  direct  selling  expenses,  we 
consider  them  to  be  indirect  selling 
expenses.  We  did  not  make  an 
adjustment  for  these  expenses  since 
these  are  indirect  selling  expenses 
which  are  not  included  among  the 
adjustments  applicable  to  EP  under 
section  772(e)  of  the  Act. 

No  other  adjustments  to  EP  were 
claimed  or  allowed. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  and  absent  any  information 
that  a  particular  market  situation  in  the 
exporting  country  does  not  permit  a 
proper  comparison,  we  determined  that 
the  quantity  of  foreign  like  product  the 
Ferro-Ligas  Group  sold  in  the  exporting 
country  was  sufficient  to  permit  a 
proper  comparison  with  the  sales  of  the 
subject  merchandise  to  the  United 
States,  pursuant  to  section  773(a)  of  the 
Act,  because  the  Ferro-Ligas  Group  had 
sales  in  its  home  market  which  were 
greater  than  five  percent  of  its  sales  in 
the  U.S.  market.  Therefore,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act,  it  was  appropriate  to  look  at 
the  prices  at  which  the  foreign  like 
products  were  first  sold  for 
consxmiption  in  the  exporting  country 
for  NV. 
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However,  in  accordance  with  section 
773(a)(4)  of  the  Act.  we  used 
constructed  value  (CV)  as  NV  because 
all  sales  were  below  cost  and,  therefore, 
we  disregarded  all  home  market  sales 
pursuant  to  section  773(b)  of  the  Act. 
We  calculated  CV,  in  accordance  with 
section  773(e)  of  the  Act,  as  the  sum  of 
the  cost  of  manufacturing  (COM)  of  the 
product  sold  in  the  United  States,  home 
market  selling,  general  and 
administrative  (SG&A)  expenses,  home 
market  profit  and  U.S.  packing  expenses 
[see  our  description  of  adjustments  to 
cost  information  below).  The  COM  of 
the  product  sold  in  the  United  States  is 
the  sum  of  direct  material,  direct  labor, 
and  variable  and  fixed  factory  overhead 
expenses.  For  home  market  SG&A 
expenses  and  profit,  because  all  sales  of 
the  subject  merchandise  were  below  the 
COP,  we  calculated  SG&A  and  profit  for 
CV  in  accordance  with  section 
773(e)(2){B)(i)  of  the  Act.  the  actual 
amounts  incurred  and  realized  by  the 
respondent  in  connection  with  the 
production  and  sale,  for  consumption  in 
the  foreign  country-,  of  merchandise  that 
is  in  the  same  general  category  of 
products  as  the  subject  merchandise.  In 
accordance  with  section  773(a)(8)  of  the 
Act,  we  made  circumstance-of-sale 
(COS)  adjustments  to  CV  by  deducting 
home  market  direct  selling  expenses 
and  adding  U.S.  direct  selling  expenses. 

Cost  of  Production  Analysis 

As  stated  above,  the  Department 
initiated  a  COP  investigation  of  the 
Ferro-Ligas  Group  to  determine  whether 
sales  were  made  below  cost  in  the  home 
market.  See  section  773(b)  of  the  Act. 
Before  making  any  fair-value 
comparisons,  we  conducted  the  COP 
analysis  described  below.     ,- 

Calculation  of  COP 

We  calculated  COP,  in  accordance 
with  section  773(b)(3)  of  the  Act,  based 
on  the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  SG&A 
expenses,  and  the  cost  of  all  expenses 
incidental  to  placing  the  foreign  like 
product  in  packed  condition  ready  for 
shipment  to  the  United  States.  In 
conducting  our  calculations,  we  relied 
on  the  home  market  sales  and  COP 
information  for  the  six-month  period 
surrounding  the  Ferro-Ligas  Group's 
sole  sale  to  the  United  States,  except  in 
the  following  circumstances: 

A.  Major  Inputs  (Use  of  Facts  Available) 

The  Ferro-Ligas  Group  purchased 
most  major  inputs  for  silicomanganese 
solely  fi-om  affiliated  parties.  Sections 
773(f)  (2)  and  (3)  of  the  Act  specify  the 
treatment  of  transactions  between 


affihated  parties  for  purposes  of 
reporting  cost  data  (for  use  in 
determining  both  COP  and  CV)  to  the 
Department.  Sections  773(f)(2)  indicate 
that  the  Department  may  disregard  such 
transactions  if  the  amount  representing 
that  element  (the  transfer  price)  does  not 
fairly  reflect  the  amount  usually 
reflected  (typically  the  market  price)  in 
the  market  under  consideration  (where 
the  production  takes  place).  Under  these 
circumstances,  the  Department  may  rely 
on  the  market  price  to  value  inputs 
purchased  from  affiliated  parties. 

Section  773(f)(3)  indicates  that,  if 
transactions  between  affiliated  parties 
involve  a  major  input,  then  the 
Department  may  value  the  major  input 
based  on  the  COP  if  the  cost  is  greater 
than  the  amount  (higher  of  transfer  price 
or  market  price)  that  would  be 
determined  under  773(f)(2).  Section 
773(f)(3)  applies  if  the  Department  "has 
reasonable  grounds  to  believe  or  suspect 
that  an  amount  represented  as  the  value 
of  such  input  is  less  than  the  COP  of 
such  input."  The  Department  generally 
finds  that  such  "reasonable  grounds  ' 
exist  where  it  has  initiated  a  COP 
investigation  of  the  subject 
merchandise. 

Because  a  COP  investigation  is  being 
conducted  in  this  case,  the  Department 
requested  in  its  Section  D  questionnaire 
of  September  16,  1996,  and  in  its 
supplemental  questiormaire  of  October 
31,  1996.  that  the  Ferro-Ligas  Group 
provide  both  COP  and  market  prices  for 
each  of  the  major  inputs  obtained  from 
affiliates,  hi  its  October  16,  1996 
response,  the  Ferro-Ligas  Group 
declined  to  provide  these  data  for 
"commercial  and  competitive  reasons  " 
(See  the  Ferro-Ligas  Group  October  16. 
1996  section  D  questionnaire  response 
at  10-11.)  In  its  November  15.  1996 
supplemental  cost  response  the  Ferro- 
Ligas  Group  further  stated  that  its 
affiliates.  Usinas  Siderurgicas  de  Minas 
Gerais  S/A  (USIMINAS)  and  Companhia 
Siderurgica  Pauhsta  S/A  (COSIPA). 
were  unwilling  to  provide  cost  data  and 
claimed  that  affiliate  Companhia  Vale 
do  Rio  Doce  (CVRD)  was  unable  to 
provide  cost  data  because  access  to 
CVRD's  business  proprietary' 
information  was  subject  to  strict  pre- 
privatization  procedures  established  bv 
the  Brazilian  government.  No  evidence 
of,  or  details  regarding,  such  procedures 
were  provided  in  that  submission. 
Because  the  Department's  verification 
team  left  for  Brazil  on  November  16. 
1996,  the  Department  was  unable  to 
follow  up  on  this  claim  until 
verification. 

At  verification  we  again  requested 
cost  information  for  the  major  inputs. 
The  Ferro-Ligas  Group  again  claimed 


that  USIMINAS  and  COSIPA  were 
unwilhng,  and  CVRD  unable,  to  provide 
the  requested  data.  On  the  last  day  of 
verification,  the  Ferro-Ligas  Group 
provided  the  verification  team  with  a 
Brazilian  court  order  issued  in  an 
unrelated  case  as  sole  support  for  its 
claim  that  CVRD  could  not  provide  the 
cost  data  requested  by  the  Department, 
In  the  absence  of  costs  for  five  of  the- 
eight  major  inputs  for  silicomanganese, 
the  Department  was  unable  to  perform 
an  analysis  to  determine  whether  the 
transfer  prices  were  below  the  COP 
Section  776(a)  of  the  Act  requires  thai 
the  Department  use  the  facts  otherwise 
available  when  necessar\-  information  is 
not  on  the  record  or  an  interested  part\ 
withholds  requested  information,  fails 
to  provide  such  information  in  a  timely 
manner,  significantly  impedes  a 
proceeding,  or  provides  information  that 
cannot  be  verified.  In  addition,  section 
776(b)  permits  the  Department  to  use 
"adverse  infe^nces"  in  determining 
facts  available  where  a  party  does  not 
cooperate  to  the  best  of  its  ability. 
In  this  case,  as  explained  above, 
respondent  declined  to  provide  COP 
data  for  several  major  inputs  purchased 
from  affiliates.  Furthermore,  the  Ferro- 
Ligas  Group  did  not  adequateiv  show 
that  it  cooperated  to  the  best  of  its 
abihty  to  obtain  these  costs.  If  the 
Department  were  to  accept  a  refusal  by 
affiliated  parties  to  provide  data 
required  in  antidumping  proceedings, 
this  would  allow  such  parties  to  provide 
data  only  when  it  would  be 
advantageous  to  respondents  and  to 
selectively  deny  access  to  data  which 
was  disadvantageous  to  respondents. 
Therefore,  in  such  situations,  the 
Department  treats  affiliated  parties  as  a 
single  entitv  for  purposes  of  supplving 
data.  Because  USIMINAS  and  CVRD 
have,  directly  or  indirectly,  controlling 
interests  in  the  Ferro-Ligas  Group,  the 
Department  presumes  that  these  entities 
share  the  same  economic  interests  ai  the 
Ferro-Ligas  Group.  Therefore,  any  non- 
disclosure of  reqliired  data  by 
USIMINAS  and  CVRD  is  treated  as  non- 
disclosure on  behalf  of  the  Ferro-Ligas 
Group.  Finally,  the  Ferro-Ligas  Group 
has  not  supported  its  claim  that  CVRD 
is  barred  from  providing  cost  data  on 
the  major  inputs  because  it  is  preparing 
for  privatization.  The  court  order 
provided  at  verification  was  issued  to 
another  party  and  did  not  apply  to  an 
antidumping  proceeding;  furthermore, 
the  Ferro-Ligas  Group  provided  no 
documentation  clarifying  what 
information  was  covered  by  the  court 
order.  Therefore,  the  Department  has 
concluded  that  the  Ferro-Ligas  Group 
has  not  cooperated  to  the  best  of  its 
abilitv  and  that  the  use  of  adverse  facts 
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available  for  the  costs  of  the  affected 
major  inputs  is  appropriate. 

For  OUT  preliminary  results  of  review, 
we  used  pubUcly  available  data  and 
other  information  to  value  those  major 
inputs  purchased  by  the  Ferro-Ligas 
Group  from  its  affiliated  suppliers  for 
which  cost  information  was  not 
provided.  See  Calculation  Memo  of  the 
Office  of  Accounting  to  the  File,  dated 
December  31,  1996  (Calculation  Memo). 

For  the  three  remaining  major  inputs, 
cost  data  was  provided.  In  accordance 
with  sections  773(f)  (2)  and  (3),  we  used 
the  highest  of  transfer  price,  market 
price  or  COP.  See  Calculation  Memo. 

B.  Financial  Expense 

In  calculating  net  financial  expense  in 
its  response,  respondent  subtracted 
what  it  claimed  to  be  financial  income 
from  short-term  sources.  At  verification, 
however,  company  officials  stated  that 
certain  amounts  included  in  the 
financial  income  value  w^  generated 
from  assets  held  longer  than  one  year 
and  were  investment  income,  not 
income  earned  on  working  capital. 
Moreover,  respondent  failed  to  provide 
support  for  the  short-term  nature  of  the 
remaining  items  included  in  the 
financial  income  value.  The  Department 
considers  financial  income  from  long- 
term  investments  as  not  being  related  to 
the  production  activities  of  the  company 
and,  therefore,  does  not  allow  financial 
income  from  long-term  investments  as 
ofkets  to  financial  expense  in 
calculating  COP  and  CV.  The 
Department  only  allows  financial 
expense  to  be  offset  by  interest  income 
from  short-tetm  sources  [i.e..  working 
capital).  Because  the  Ferro-Ligas  Group 
did  not  provide  any  documentation 
supporting  the  short-term  nature  of  the 
financial  income  offsets,  we  disallowed 
its  claimed  offsets. 

C.  Value-Added  Taxes  (VAT) 

\^en  calculating  the  CV  for  the 
subject  merchandise,  respondent  did 
not  include  value-added  ICMS  and  IPI 
taxes  in  the  material  and  energy  costs. 
Section  773(e)  of  the  Act  directs  the 
Department  to  exclude  from  CV  only 
those  internal  taxes  remitted  or 
refunded  upon  export.  Therefore,  if  the 
VAT  paid  on  production  inputs  are 
neither  remitted  nor  refunded  upon 
exportation  of  the  subject  merchandise, 
as  in  the  present  case,  whether  the 
producer  actually  recoups  its  VAT 
through  domestic  market  sales  is 
irrelevant  The  Department  reasons  that 
the  VAT  taxes  paid  on  inputs  used  in 
manufiactimng  merchandise  for  export 
is  a  real  cost  that  must  be  recovered  by 
being  included  in  the  price  of  the 
finished  product  sold  in  the  export 


market.  Thus,  we  calculated  the  ICMS 
and  IPI  taxes  as  a  percentage  of  the  total 
purchases  of  materials  and  energy,  and 
we  added  the  amount  to  the  reported 
CV. 

D.  Restructuring  Costs 

The  Ferro-Ligas  Group  classified 
certain  memufacturing  costs  as  non- 
operating  expenses,  thereby  excluding 
them  from  the  reported  COP.  These 
costs  fall  into  three  major  categories: 
depreciation  and  other  costs  associated 
with  plants  that  were  closed  in  prior 
years;  costs  associated  with  reducing  the 
work  force;  and  costs  associated  with 
lower  production  levels  resulting  from 
the  bankruptcy  and  reorganization 
proceedings  during  1995. 

The  costs  associated  with  plants  that 
were  closed  in  prior  years  were  treated 
as  "other  operating  expenses"  on  the 
respondent's  audited  financial 
statements.  Such  items  represent  the 
cost  to  the  respondent  of  holding  idle 
assets  and,  as  such,  should  be  included 
in  general  and  administrative  expenses. 
The  second  category,  costs  associated 
with  work- force  reduction,  were  treated 
as  manufacturing  costs  on  the 
respondent's  audited  financial 
statements.  However,  the  bulk  of  these 
costs  relate  to  severance,  pension 
payments,  and  a  settlement  with  the 
workers'  union.  Such  costs  would 
properly  be  considered  period  costs 
(i.e..  costs  that  are  more  closely  related 
to  the  accounting  period  rather  than  the 
current  manufacturing  costs]  and, 
therefore,  we  have  included  them  in 
general  and  administrative  expenses. 
The  third  category,  costs  associated  with 
lower  production  levels  resulting  from 
the  bankruptcy  and  reorganization 
proceedings,  were  treated  as  non- 
operating  expenses  on  respondent's 
audited  financial  statements.  However, 
the  Department  normally  treats  such 
costs  as  a  part  of  the  COP.  Furthermore. 
only  one  of  the  two  producers  owned  by 
the  Ferro-Ligas  Group  reduced  the 
manufacturing  costs  on  the  financial 
statement  to  account  for  the  lower 
production  levels.  The  other  producer 
treated  these  costs  as  normal 
manufacturing  costs  on  the  company- 
specific  financial  statement,  even 
though  for  several  months  during  the 
period  a  number  of  its  facihties  were 
shut  down  completely  by  the 
bankruptcy.  Therefore,  we  added  these 
costs  back  to  the  reported 
manufacturing  costs. 

The  Ferro-Ligas  Group  also  deducted 
the  minority  shareholder's  portion  of 
the  company's  net  loss,  as  well  as 
bankruptcy  and  reorganization  costs, 
from  the  general  and  administrative 
expenses  reported  to  the  Department. 


The  minority  shareholder's  portion  of 
the  company's  net  loss  is  not  an  expense 
but  rather  is  its  share  of  the  result  of 
subtracting  all  of  the  company's 
expenses  from  its  revenues.  TTiis  figure 
is  presented  on  the  financial  statement 
to  inform  investors  of  the  portion  of  the 
entity's  income  or  loss  belonging  to  the 
non-controlling  shareholders.  The 
bankruptcy  and  reorganization  costs 
consist  of  items,  such  as  legal  fees, 
identified  by  respondent  as  arising  from 
this  event.  Although  the  Department 
does  allow  for  the  exclusion  of 
extraordinary  expenses,  bankruptcy  and 
reorganization  costs  do  not  fall  into  this 
category.  Extraordinary  expenses  under 
U.S.  generally  accepted  accounting 
principles  (GAAP)  are  both  unusual  in 
nature  and  infrequent  in  occurrence. 
Neither  bankruptcy  nor  reorganization 
costs  can  be  considered  either  unusual 
or  infrequent.  Such  costs  are  typically 
incurred  by  entities  and,  therefore, 
should  be  included  in  general  and 
administrative  expenses  along  with 
other  period  costs.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  and  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
the  Netherlands.  58  FR  37199-37204 
(July  9.  1993). 

Test  of  Home  Market  Prices 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP.  the  statute  directs  us  to 
examine  whether  (1)  within  an  extended 
period  of  time,  such  sales  were  made  in 
substantial  quantities  below  their 
respective  COPs,  and  (2)  such  e»les  were 
made  at  prices  which  permitted 
recovery  of  all  costs  within  a  reasonable 
period  of  tiaae  in  the  normal  course  of 
trade.  We  compared  model-specific 
COPs  to  the  reported  home  market  price 
less  any  applicable  movement  charges 
and  direct  selling  expenses. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  six-month 
period  surroimding  the  U.S.  sale  were  at 
prices  less  than  the  COP,  we 
disregarded,  in  accordance  with 
sections  773(b)(2)  (B)  and  (C)  of  the  Act, 
the  below-cost  sales  because  we 
determined  that  the  below-cost  sales 
were  made  within  an  extended  period  of 
time  in  "substantial  quantities." 
Respondent  reported  home  market  sales 
and  COP  data  for  the  six  months 
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surrounding  the  sole  U.S.  sale.  Given 
respondent's  request  to  limit  home 
market  reporting,  as  neutral  facts 
available,  we  tested  whether  respondent 
recovered  its  costs  within  a  reasonable 
period  of  time  based  on  the  six  months 
of  data  respondent  submitted  and  we 
found  that  respondent  did  not  recover 
its  costs. 

We  found  that  all  of  Ferro-Ligas 
reported  home  market  sales  were  at 
below-cost  prices  and  that  such  sales 
were  in  substantial  quantities.  As  a 
result,  we  disregarded  all  of  Ferro-Ligas 
home  market  sales  and  instead  used  CV 
in  accordance  with  section  773(b)(l)(B] 
of  the  Act. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  EP 
and  NV  based  on  CV,  we  preliminarily 
determine  that  the  following  weighted- 
average  dumping  margin  exists  for  the 
period  June  17,  1994  through  November 
30. 1995: 


Manufacturer/exporter 


The  Ferro-Ligas  Group 


Margin 
(per- 
cent) 


80.54 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  pubhcation  of  this  notice.  Any 
interested  party  may  request  a  hearing 
vdthin  10  days  of  pubhcation.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter, 
hiterested  parties  may  submit  case 
briefs  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  must  be  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  37  days  after  the  date  of 
pubhcation.  Parties  who  submit 
argument  are  requested  to  submit  with 
the  argument:  (1)  a  statement  of  the 
issues  and  (2)  a  brief  summary  of  the 
arguments. 

The  Department  will  pubhsh  a  notice 
of  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments  or  at  a  hearing,  within  120 
days  from  the  publication  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  iis  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Fxuthermore.  the  following  deposit 
requirements  wrill  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  sihcomanganese  from  Brazil  entered. 


or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for  the 
reviewed  company  will  be  the  rate 
estabhshed  in  the'final  results  of  this 
review;  (2)  for  merchandise  exported  by 
producers  or  exporters  not  covered  in 
this  review  but  covered  in  the  original 
LTFV  investigation,  the  cash  deposit 
will  continue  to  be  the  most  recent  rate 
pubhshed  in  the  final  determination  or 
final  results  for  which  the  producer  or 
exporter  received  an  individual  rate;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  LTFV 
investigation,  but  the  producer  is,  the 
cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  producer  of  the  merchandise; 
and  (4)  if  neither  the  exporter  nor  the 
producer  is  a  firm  covered  in  this  or  any 
previous  review,  the  cash  deposit  rate 
shall  be  17.60  percent,  the  all-others  rate 
established  in  the  LTFV  investigation 
(59  FR  55432.  November  7.  1994). 

This  deposit  rate,  when  imposed, 
shall  remain  in  effect  until  pubhcation 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
prehminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  and  19  CFR  353.22  of  the 
Department's  regulations. 

Dated:  December  31, 1996. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-498  Filed  1-8-97;  8:45  am) 
BILUNG  COOE  3S10-OS-P 


Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  of  revocation  of  export 
trade  certificate  of  Review  No.  92- 
00006. 


SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Chris  D.  McFarland  (d/b/a 
McChris  International).  Because  this 
certificate  holder  has  failed  to  file  an 
annual  report  as  required  by  law,  the 


Secretary  is  revoking  the  certificate. 
This  notice  summarizes  the  notification 
letter  sent  to  Chris  D.  McFarland  (d/b/ 
a  McChris  International). 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby.  Director.  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  202/482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  [Pub.  L.  No.  97-290.  15 
U.S.C.  4011-21)  authorizes  the 
Secretary  of  Commerce  to  issue  export 
trade  certificates  of  review.  Tlie 
regulations  implementing  Title  III  ("the 
Regulations"]  are  found  at  15  CFR  part 
325  (1986).  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on  July 
2.  1992  to  Chris  D.  McFarland  (d^/a  ' 
McChris  International). 

A  certificate  holder  is  required  by  law 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate  (Section  308  of  the  Act,  15 
U.S.C.  4018.  Section  235.14(a)  of  the 
Regulations.  15  CFR  325.14  (a)).  The 
annual  report  is  due  within  45  days 
after  the  anniversan'  date  of  the 
issuance  of  the  certificate  of  review 
[Sections  325.14  (b)  of  the  Regulations 
15  CFR  325.14  (b)).  Failure  to  submit  a 
complete  annual  report  mav  be  the  basis 
for  revocation  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations,  15  CFR 
325.10(a)(3)  and  325.14(c)). 

On  June  21,  1996,  the  Department  of 
Commerce  sent  to  Chris  D.  McFarland 
(d/b/a  McChris  Internationa)  a  letter 
containing  annual  report  questions  with 
a  reminder  that  its  annual  report  was 
due  on  August  16,  1996.  Additional 
reminders  were  sent  on  August  26.  1996 
and  on  October  10.  1996.  The 
Department  has  received  no  written 
response  from  Chns  D.  McFarland  (d/b/ 
a  McChris  Intematjonal)  to  any  of  these 
letters. 

On  November  20,  1996.  and  in 
accordance  with  Section  325.10(c)(2)  of 
the  Regulations.  [15  CFR  325.10(c)(2)]. 
the  Department  of  Commerce  sent  a 
letter  by  certified  mail  to  notify  Chris  D 
McFarland  (d/b/a  McChris 
International)  that  the  Department  was 
formally  initiating  the  process  to  revoke 
its  certificate  for  failure  to  file  an  annual 
report.  In  addition,  a  summary  of  this 
letter  allowing  Chris  D.  McFarland  (d/b/ 
a  McChris  International)  thirty  days  to 
respond  was  published  in  the  Federal 
Register  on  November  26.  1996  at  61  FR 
60091.  Pursuant  to  325.10(c)(2)  of  the 
Regulations  (15  CFR  325.10(c)(2)),  the 
Department  considers  the  failure  of 
Chris  D.  McFarland  (d^/a  McChris 
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International)  to  respond  to  be  an 
admission  of  the  statements  contained 
in  the  notification  letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to  Chris  D. 
McFarland  (d/b/a  McChris 
International)  for  its  failure  to  file  an 
annual  report.  The  Department  has  sent 
a  letter,  dated  January  2,  1997.  to  notify 
Chris  D.  McFarland  (d/b/a  McChris 
International)  of  its  determination.  The 
revocation  is  effective  thirty  (30)  days 
from  the  date  of  pubUcation  of  this 
notice.  Any  person  aggrieved  by  this 
decision  may  appeal  to  an  appropriate 
U.S.  district  coiul  within  30  days  from 
the  date  on  which  this  notice  is 
published  in  the  Federal  Register 
325.10(c)(4)  and  325.11  of  the 
Regulations,  15  CFR  324.10(c)(4)  and 
325.11  of  the  Regulations,  15  CFR 
325.10(c)  (4)  and  325.11. 

Dated:  January  2.  1997 
W.  Dawn  Busby, 

Director,  Office  of  Export  Tmding  Company 
Affairs. 

[PR  Doc.  97-454  Filed  1-8-97;  8:45  am] 
BILUNQ  COOE  3S10-OR-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection  of  Information; 
Comment  Request;  Customer 
Satisfaction  Surveys 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Consumer  Product 
Safety  Commission  requests  comments 
on  a  proposed  collection  of  information 
consisting  of  three  surveys  of  users  of 
the  Commission's  Hot-line,  National 
Injury  Information  Clearinghouse,  and 


State  Partners  program.  The 
Commission  will  use  the  results  of  these 
surveys  to  measure  customer 
satisfaction  with  these  three  activities 
and  to  prepare  a  report  on  customer 
satisfaction  required  by  Executive  Order 
12862  and  the  Government  Performance 
and  Review  Act  of  1993. 
DATES:  Written  comments  concerning 
the  proposed  collection  of  information 
must  be  received  by  the  Office  of  the 
Secretary  not  later  than  March  10,  1997. 
ADDRESSES:  Written  comments  should 
be  captioned  "Customer  Service 
Surveys"  and  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207, 
or  dehvered  to  that  office,  room  502, 
4330  East-West  Highway,  Bethesda, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  the  proposed 
collection  of  information,  or  to  obtain  a 
copy  of  any  of  the  survey  forms  to  be 
used  for  this  collection  of  information, 
call  or  write  William  Zamula, 
Directorate  for  Economic  Analysis, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207;  telephone:  (301) 
504-0962.  extension  1331. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Government  Performance  and 
Review  Act  (GPRA)  (Pub.  L.  103-62,  107 
Stat.  287;  31  U.S.C.  §§1115-1119) 
directs  Federal  agencies  to  improve 
their  effectiveness  and  public 
accountability  by  promoting  "a  new 
focus  on  results,  service  quality,  and 
customer  satisfaction."  Executive  Order 
12862,  dated  September  11,  1993, 
requires  Federal  agencies  to  establish 
customer  ^rvice  standards  and  to 
publish  customer  service  plans.  That 
order  further  requires  agencies  to 
measure  results  against  their  customer 
service  standards  and  to  report  those 


results  to  their  customers  at  least  once 
each  year.  Agencies  are  also  required  to 
report  those  results  to  the  National 
Performance  Review,  which  will 
transmit  them  to  the  President  and  Vice 
President.  Reports  are  due  each 
September  from  1997  through  1999. 

Three  Commission  activities  provide 
services  directly  to  the  public: 

The  CPSC  Hot-line,  a  toll-free  service 
that  provides  consumers  with 
information  about  recalls  of  unsafe 
consumer  products  and  information 
about  using  products  safely; 

The  National  Injury  Information 
Clearinghouse,  which  provides  data 
about  incidents  involving  injuries 
associated  with  consumer  products;  and 

The  State  Partners  program,  which 
supports  product  safety  efforts  of  states 
and  territories  by  providing  news 
releases,  training,  speakers,  and 
exhibits. 

B.  Surveys  of  Customer  Satisfaction 

During  1997,  the  Commission 
proposes  to  conduct  three  brief  surveys 
to  measure  customer  satisfaction  with 
each  of  these  programs.  These  surveys 
will  be  conducted  by  mail  and 
telephone.  The  Commission  vsrill  use  the 
results  of  these  surveys  to  prepare  the 
report  required  by  Executive  Order 
12862  and  the  GPRA,  and  to  make  any 
appropriate  improvement  to  the 
programs.  In  1996,  the  Commission 
conducted  customer-service  surveys  on 
the  Hot-line,  the  Clearinghouse,  and  the 
State  Partners  program. 

C  Estimated  Burden 

The  Commission  staff  estimates  that 
the  total  hourly  burden  to  the  public 
imposed  by  these  three  surveys  will  be 
approximately  13.5  hours.  The  number 
of  respondents,  amount  of  time  for  each 
response,  and  hourly  burden  of  each  of 
the  three  surveys  are  listed  below: 


TOTAL  HOUR  Burden  for  Three  Surveys 


Survey 


Hot-line  Survey  

Clearinghouse  Survey  .... 

State  and  Local  Partners 

Total 


Number  of 
completed 
interviews 


180 

150 

49 

379 


Time  per  re- 
spondent 
(minutes) 


Total 

hour 

burden 

(hours) 


6 

5 

2.5 

13.5 


UMI 


The  staff  estimates  that  the  total 
monetary  cost  to  the  public  of  the  three 
surveys  will  be  approximately  $160. 
This  co€t  eslimate  was  obtained  by 
estimating  the  value  of  respondents' 


time  at  $12,  the  average  hourly  wage  in       three  surveys,  and  another  240  hours  of 


the  private  sector. 

The  Commission  staff  estimates  that 
the  agency  will  expend  approximately 
200  hours  of  professional  staff  time  to 
collect  the  information  during  these 


professional  staff  time  to  analyze  the 
data  and  prepare  the  reports  required  by 
the  Executive  Order.  The  average  cost  of 
professional  staff  time  to  the 
Commission  is  $35  an  hour.  Thus,  the 


total  cost  of  the  three  surveys  to  the 
Commission  is  estimated  to  be  $15,400. 

D.  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  collection  of 
information.  The  Commission 
specifically  solicits  information  about 
the  hourly  burden  and  monetary  costs 
imposed  by  this  collection  of 
information.  The  Commission  also  seeks 
information  relevant  to  the  following 
topics: 

•  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Commission's 
functions; 

•  Whether  the  information  will  have 
practical  utility  for  the  Commission; 

•  Whether  the  quahty.  utility,  and 
clarity  of  the  information  to  be  collected 
could  be  enhanced;  and 

•  Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  form  of 
information  technology. 

Dated:  January  6,  1997. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

IFR  Doc.  97-518  Filed  1-8-97:  8:45  am] 
BILUNQ  CODC  63S6-01-P 
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Proposed  Collection;  Comment 
Request— Product- Related  Injuries 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 


SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Consumer  Product 
Safety  Commission  requests  comments 
on  a  proposed  extension  of  approval  of 
a  collection  of  information  from  persons 
who  have  been  involved  in  or  have 
witnessed  incidents  associated  with 
consumer  products.  The  Commission 
wall  consider  all  comments  received  in 
response  to  this  notice  before  requesting 
a  reinstatement  of  approval  of  this 
collection  of  information  from  the  Office 
of  Management  and  Budget. 
DATES:  Written  comments  must  be 
received  by  the  Office  of  the  Secretary 
not  later  than  March  10,  1997. 
ADDRESSES:  Written  comments  should 
be  captioned  "Product-Related  Injtu-ies" 
and  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207, 
or  dehvered  to  that  office,  room  502, 
4330  East-West  Highway.  Bethesda, 
Maryland. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  proposed 
extension  of  approval  of  the  collection 
of  information,  or  to  obtain  a  copy  of 
any  of  the  interview  guides  used  for  this 
collection  of  information,  call  or  write 
Carl  Blechschmidt,  Acting  Director, 
Office  of  Planning  and  Evaluation. 
Consumer  Product  Safetv  Commission, 
Washington,  D.C,  20207;  telephone 
(301)  504-0416,  extension  2243. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  5(a)  of  the  Consumer  Product 
Safety  Act  (15  U.S.C,  2054(a))  requires 
the  Commission  to  collect  information 
related  to  the  cause  and  prevention  of 
death,  injury,  and  illness  associated 
with  consumer  products.  That 
legislation  also  requires  the  Commission 
to  conduct  continuing  studies  and 
investigations  of  deaths,  injuries, 
diseases,  and  economic  losses  resulting 
from  incidents  involving  consumer 
products. 

The  Commission  uses  this 
information  to  support  development 
and  improvement  of  voluntary 
standards,  rulemaking  proceedings, 
information  and  education  campaigns, 
and  administrative  and  judicial 
proceedings.  These  safety  efforts  are 
vitally  important  to  remove  unsafe 
products  from  channels  of  distribution 
and  consumers'  homes  and  to  help 
make  consumer  products  safer. 

Persons  who  have  sustained  injuries 
or  who  have  witnessed  incidents 
associated  with  consumer  products  are 
an  important  source  of  safety 
information.  From  consumer 
complaints,  newspaper  accounts,  death 
certificates,  hospital  emergency  room 
reports,  and  other  sources,  the 
Commission  selects  a  limited  number  of 
incidents  for  investigation.  These 
investigations  may  involve  face-to-face 
or  telephone  interviews  with  accident 
victims  or  witnesses.  The  Commission 
also  receives  information  about  product- 
related  injuries  from  persons  who 
provide  written  informatiion  bv  using 
forms  displayed  on  the  Commission's 
internet  web  site  or  printed  in  the 
Product  Safety  Review  and  other 
Commission  publications. 

The  Office  of  Management  and  Budget 
(OMB)  approved  the  collection  of 
information  concerning  product-related 
injuries  under  control  number  3041- 
0029.  OMB's  most  recent  extension  of 
approval  will  expire  on  May  31,  1997, 
The  Commission  now  proposes  to 
request  an  extension  of  approval  with 
changes  of  this  collection  of 
information.  The  changes  consist  of  the 
addition  of  140  burden  hours  to  cover 


responses  to  telephone  questionnaires 
used  by  hot-line  operators  to  obtain 
information  about  deaths,  injuries,  or 
illnesses  associated  with  selected 
products,  and  written  information 
submitted  on  forms  listed  on  the 
Commission's  internet  web  site  and 
printed  in  Commission  publications. 

B.  Estimated  Burden 

Each  year,  the  Commission  staff 
obtains  information  about  incidents 
involving  consumer  products  from 
approximately  4,160  persons.  The  staff 
conducts  face-to-face  inter\'iews  at 
incident  sites  with  approximately  700 
persons  each  year  On  average,  an  on- 
site  interview  takes  approximately  five 
hours.  The  staff  will  also  conduct 
approximately  2.200  in-depth 
investigations  by  telephone.  Each  in 
depth  telephone  investigation  requires 
approximately  20  minutes. 
Additionally,  the  Commission's  hotline 
staff  interviews  approximately  160 
persons  each  year  about  incidents 
involving  selected  consumer  products. 
These  interviews  take  an  average  of  15 
minutes  each.  Each  year,  the 
Commission  also  receives  information 
from  about  1,000  persons  who  complete 
forms  requesting  information  about 
product-related  incidents  or  injuries. 
These  forms  appear  on  the 
Commission's  internet  web  site  and  are 
printed  in  the  Product  Safety  Review 
and  other  Commission  pubhcations. 
The  staff  estimates  that  completion  of 
the  form  takes  about  12  minutes. 

The  Commission  staff  estimates  that 
this  collection  of  information  imposes  a 
total  annual  hourly  burden  of  4,452 
hours  on  all  respondents:  3.500  hours 
for  face-to-face  interviews.  748  hours  for 
in-depth  telephone  inter\  lews;  200 
hours  for  completion  of  written  forms, 
and  four  hours  for  responses  to  hot- line 
telephone  questionnaires. 

The  Commission  staff  values  the  time 
of  respondents  to  this  collection  of 
information  at  S12  an  hour.  This  is  the 
average  hourly  wage  for  all  private 
industry-  workers  reported  by  the  U.S. 
Bureau  of  the  Census  in  the  1 996 
edition  of  the  Statistical  Abstract  of  the 
United  States,  At  this  valuation,  the 
estimated  annual  cost  to  the  public  is 
about  S53.500, 

The  Commission  staff  estimates  that 
this  collection  of  information  will 
require  approximately  330  weeks  of 
professional  staff  time  each  year.  That 
estimate  includes  the  time  required  to 
prepare  the  questiormaires,  interviewer 
guidelines,  and  other  instruments  and 
instructions  used  to  collect  the 
information;  to  conduct  the  face-to-face 
and  telephone  interviews;  and  to  record, 
review,  and  evaluate  the  responses 
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obtained  from  the  interviews  and 
completed  written  forms.  Each  week  of 
professional  staff  lime  costs  the 
Commission  approximately  $1,400, 
Thus,  the  annual  cost  to  the  Federal 
government  of  this  collection  of 
information  is  estimated  to  be  about 
$462,000. 

C  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  extension  of 
approval  of  the  collection  of  information 
concerning  product-related  injuries.  The 
Commission  specifically  solicits 
information  about  the  hourly  burden 
and  monetary  costs  imposed  by  this 
collection  of  information.  The 
Commission  also  seeks  information 
relevant  to  the  following  topics: 

•  Whether  the  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  Commissions 
functions; 

•  Whether  the  information  will  have 
practical  utihty  for  the  Commission; 

•  Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 
could  be  enhanced;  and 

•  Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  .automated, 
electronic  or  other  technological 
collection  techniques,  or  other  form  of 
information  technology. 

Dated:  January  6,  1997. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  97-519  Filed  1-8-97;  8:45  ami 
BtLUNG  CODE  tSSd-OI-P 


DEPARTMENT  OF  DEFENSE 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Act  (44  U.S.C.  Chapter  35). 

Title,  OMB  Number,  and  Associated 
Forms:  Request  for  Approval  for 
Quahfication  Training  and  Approval  of 
Contractor  Flight  Crewmember;  OMB 
No.  0704-0347.  DD  Forms  2627  and 
2628. 

Type  of  Request:  Reinstatement 

Number  of  Respondents:  42. 

Responses  per  Respondent:  1.9. 

Annual  Responses:  81. 

Average  Burden  per  Response:  5 
minutes. 

Annual  Burden  Hours:  7. 


Needs  and  Uses:  This  collection  of 
information  is  necessary  to  meet  the 
requirements  of  Defense  Logistics 
Agency  Manual  8210.1,  Contractor's 
Ground  and  Flight  Operations.  The 
information  collected  hereby,  will 
provide  the  necessary  data  for  DoD  to 
determine  approval  for  training  in 
Goverimient  aircraft,  or  to  function  as  a 
flight  crewmember  therein. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Individuals  or  households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington.  VA  22202-4302. 

Dated:  January  3.  1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer.  Department  of  Defense 
[FR  Doc.  97-432  Filed  1-8-97;  8:45  am] 

BILUNOCOOE  $000-04-M 


Submission  for  OMB  Review, 
Comment  Request 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Forms:  Custody 
and  Control  of  Unaccompanied  Housing 
Rooms  and  Furnishings;  AF  Forms  228 
and  191. 

Tvj)e  of  Request:  New  collection. 

Number  of  Respondents:  20,000. 

Responses  per  Respondent:  1. 

Annual  Responses:  20.000. 

.Average  Burden  per  Response:  15 
minutes. 

Annual  Burden  Hours:  5.000. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  meet  the 
requirements  of  Air  Force  Instruction 
32-6005.  Unaccompanied  Housing 
Management  and  Operations.  The 
information  collected  hereby,  will 
provide  the  necessary  data  for 


responsible  Air  Force  officials  to 
manage  and  control  unaccompanied 
housing  rooms  and  furnishings,  and  to 
effect  assigiunent  and  termination 
thereto. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  OfBcer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington.  VA  22202-4302. 

Dated:  January  3, 1997. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  97-433  Filed  1-8-97;  8:45  am] 

BILLMG  CODE  S00O-04-M 


Department  of  the  Army 

Military  Traffic  Management 
Command;  Notice  of  Availability  of 
Form  "Criteria  for  Eligibility  as  a  Small 
Business  for  the  Purpose  of 
Transportation  Service  Acquisition" 

AGENCY:  Military  Traffic  Management 
Command  (MTMC),  Department  of  the 
Army. 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  that  any 
carrier  wanting  their  small  business 
classification  updated  in  their  carrier 
approval  file  maintained  at  MTMC  will 
need  to  request  a  form  from  MTMC. 
DATES:  Request  for  the  form  "Criteria  for 
Eligibility  as  a  Small  Business  for  the 
Purpose  of  Transportation  Service 
Acquisition"  should  be  done  on  or 
before  February  24,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Sylvia  Walker  (Personal  Property) 
or  Mr.  Rick  Wirtz  (Freight)  both  at  703- 
681-6393.  To  request  a  blank  "Criteria 
for  Eligibility  as  a  Small  Business  for  the 
Purpose  of  Transportation  Service 
Acquisition"  form,  contact  Ms.  Patricia 
McPhail  also  at  703-681-6393. 
Questions  regarding  Small  Business 
may  be  directed  to  The  Small  Business 
Administration.  202-606-4000. 


UMI 
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SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  inform 
carriers  that  the  Small  Business 
Administration  (SBA)  has  raised  the 
ceiling  on  the  amount  of  annual  receipts 
a  company  can  make  and  still  be 
classified  as  a  small  business.  That 
doUeir  amount  rose  from  $12.5  miUion 
to  $18.5  million.  For  the  purpose  of 
transportation  service  acquisition,  a 
small  business  concern  is  one  which  is 
independently  owned  and  operated,  is 
not  dominant  in  its  field  of  operations, 
and  together  with  its  affiliates  has 
annual  receipts  not  exceeding  $18.5 
million.  Interested  parties  may  refer  to 
the  SBA's  regulations  in  13  Code  of 
Federal  Regulations,  part  121  for 
additional  details. 
Juanita  H.  Maberry, 

Alternate,  Armv  Federal  Register  Liaison 
Officer. 

[PR  Doc.  97-466  Filed  1-8-97:  8:45  am) 

BILLING  CODE  371fr-88-M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Pursuant  to  the  provision  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given 
that  the  Board  will  extend  the  date  for 
holding  the  record  open  until  February 
28.  1997. 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  Previously  announced 
in  the  December  2.  1996,  Federal 
Register  notice  of  December  12,  1996. 
Sunshine  Act  Meeting.  61  FR  63833. 

PREVIOUSLY  ANNOUNCED  DATE  FOR 
HOLDING  THE  RECORD  OPEN:  January  13, 
1997.  as  announced  at  the  hearing  on 
December  12,  1996. 

CHANGES  IN  MEETING  NOTICE:  The  Board 
is  extending  the  date  to  receive 
additional  comments  or  supplements  to 
the  record  from  January  13,  1997,  to 
February  28,  1997. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,,  Suite  700, 
Washington,  DC  20004,  (800)  788-4016. 
This  is  a  toll-free  number. 

Dated:  January  7,  1997, 
Robert  M.  Andersen, 
General  Counsel. 

(FR  Doc.  97-377  Filed  1-7-97;  9:50  am] 
NLUNQ  CODE  3670-01-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Acting  Chief  hiformation 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
10.  1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick).  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  mav  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  tiiat  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory'  obfigations.  The  Acting  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary- 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  recordkeeping  burden. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  ). 
Sherrill  at  the  address  specified  above. 


The  Department  of  Education  is 
especially  interested  in  pubUc  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  for  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  )anuar\  3.  1997. 
Arthur  F.  Chantker, 

.Acting  Chief  Information  Officer.  Office  of* 
the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Re\iew:  Reinstatement 

Title:  Combined  Application  for  the 
Talent  Search  and  Educational 
Opportunity  Centers  Program 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  State,  local  or  Tribal  Gov't,  SEAs 
or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses  1.200. 
Burden  Hours:  40,800. 

Abstract:  The  application  form  is 
needed  to  conduct  a  national 
competition  for  program  years  1997-98 
for  the  Talent  Search  and  Educational 
Opportunity  Centers.  These  programs 
provide  federal  financial  assistance  in 
the  form  of  grants  to  institutions  of 
higher  education,  public  and  private 
agencies  and  organizations, 
combinations  of  in.stitutions  and 
agencies  and.  in  exceptional  cases, 
secondary  schools  to  establish  and 
operate  proiects  designed  to  provide 
information  regarding  financial  and 
academic  assistance  available  for 
individuals  who  desire  to  pursue  a 
program  of  postsecondary  education, 
and  a.ssist  individuals  to  apply  for 
admission  to  institutions  that  offer 
programs  of  postsecondary  education 

|FR  Doc   9--451  Filed  1-8-97;  8:45  araj 
BILLING  CODE  4000-01-P 


Office  of  Educational  Research  and 
improvement;  Notice  of  Proposed 
Information  Collection  Requests  for 
Combined  Application  for  the  OERI 
Visiting  Scholars  Fellowship  Program 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 

SUMMARY:  On  December  4.  1996.  a 
notice  of  proposed  information 
collection  for  the  Combined  Application 
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for  the  OERI  Visiting  Scholars 
Fellowship  Program  was  published  in 
the  Federal  Register  at  61  FR  64343 
which  sohcited  public  comments  for  a 
60  day  period  through  February-  3.  1997. 
Policymakers  and  Hbrarians  were  not 
included  in  the  abstract  for  this 
program.  The  abstract  is  corrected  as  the 
following:  "The  OERI  Visiting  Scholars 
Fellowship  provides  support  to  senior 
scholars,  researchers,  policymakers, 
education  practitioners,  librarians,  and 
statisticians  to  engage  m  the  use, 
collection,  and  dissemination  of 
information  about  education  and 
education  research  to  work  at  OERI  in 
Washington,  DC.  The  information 
collected  in  the  apphcation  will  be  used 
to  Betermine  who  is  selected  for  these 
fellowships." 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Sherrill,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S.W.,  Washington,  D.C.  20202-4651. 
Telephone:  (202)  708-8196.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Dated:  lanuary  3,  1997. 
Gloria  Parker, 

Director  for  Information  Resources  Group. 
(FR  Dcx.  97-453  Filed  1-8-97;  8:45  am) 

aiLUNQ  CO06  4000-01-P 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Actmg  Chief  Information 
Officer.  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
10,  1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
EX3  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
).  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 


5624.  Regional  Office  Building  3, 
Washington,  DC  20202^651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  )  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statuton,'  obligations.  The  Acting  Chief 
Information  Officer  of  the  Office  of  the 
Chief  Information  Officer  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title:  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  ). 
Sherrill  at  the  address  specified  above. 

Dated:  January  3, 1997. 
Gloria  Parker, 

Acting  Chief  Information  Officer.  Office  of 
the  Chief  Information  Officer. 

OfTice  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Case  Service  Report. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  82. 
Burden  Hours:  3,690. 

Abstract  As  required  by  Section  13  of 
the  Rehabilitation  Act.  the  data  are 
submitted  by  State  rehabilitation 
agencies  each  year.  They  coL-tain  the 
personal  and  program  related 
characteristics,  including  economic 


outcomes,  of  disabled  persons  whose 
cases  are  closed. 

[FR  Doc.  97^52  Filed  1-8-97;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP97-57-O00] 

NorAm  Gas  Transportation  Company; 
Notice  of  Change  in  Date  of  Technical 
Conference 

January  3.  1997. 

Take  notice  that  the  technical 
conference  originally  scheduled  to  be 
held  on  Thursday.  January  8,  1997,  at 
10:00  a.m.,  will  now  be  held  on 
Thursday,  January  23,  1997,  at  10:00 
a.m.,  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  All  interested 
parties  and  staff  are  permitted  to  attend. 
Lin  wood  A.  Watson,  )r.. 
Acting  Secretary. 

IJR  Dos.  97^80  Filed  1-8-97;  8:45  am] 
BILUNQ  CODE  671 7-01 -M 


[Docket  No.  ER97-85&-000,  et  al.] 

Cinergy  Services,  inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

lanuary  3.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-85&-OO0  ] 

Take  notice  that  on  December  19, 
1996,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Power  Sales 
Standard  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  Niagara  Mohawk 
Power  Corporation. 

Cinergy  and  Niagara  Mohawk  Power 
Corporation  are  requesting  an  effective 
date  of  December  23,  1996. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southwestern  Public  Service 
Company 

(Docket  No.  ER97-859-0001 

Take  notice  that  on  December  19, 
1996,  Southwestern  Public  Service 
Company  (Southwestern),  submitted  an 
executed  service  agreement  under  its 
market-based  sales  tariff  with  Progress 
Power  Marketing,  Inc.  (Progress).  This 
service  agreement  provides  for 
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Southwestem's  sale  and  Progress's 
purchase  of  capacity  and  energy  at 
market-based  rates  pursuant  to 
Southwestem's  market-based  sales 
tariff. 

Comment  date:  January  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER97-a6O-OO0) 

Take  notice  that  on  December  19, 
1996,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  18  to  add  one  (1)  new 
customer  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  December  18, 
1996.  to  Sonat  Power  Marketing,  L.P. 

Copies  of  the  filing  have  been 
provided  to  the  Public  UtiUties 
Conunission  of  Ohio,  the  Permsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Portland  General  Electric 

[Docket  No.  ER97-861-0001 

Take  notice  that  on  December  19, 
1996,  Portland  General  Electric 
Company  (PGE),  tendered  for  filing  the 
1996-1997  One  Year  Share-the-Shortage 
Agreement  (the  Agreement),  among  the 
following  parties:  Idaho  Power 
Company;  The  Montana  Power 
Company;  PacifiCorp;  Portland  General 
Electric  Company;  I*uget  Sound  Power  & 
Light  Company;  The  Washington  Water 
Power  Company;  Bonneville  Power 
Administration;  Public  Utility  Ehstrict 
No.  1  of  Chelan  Coimty;  Public  Utility 
District  No.  1  of  Cowlitz  County;  Public 
Utihty  District  No.  2  of  Grant  County; 
Public  Utility  District  No.  1  of  Pend 
Oreille  County;  Public  UtiUty  District 
No.  1  of  Snohomish  County,  The  Eugene 
Water  &  Electric  Board;  City  of  Seattle 
acting  by  and  through  its  City  Lignt 
Department;  Qty  of  Tacoma  acting  by 
and  through  its  I^ibhc  UtiUties 
Department. 


PGE  states  that  the  Agreement  relates 
to  service  for  the  purpose  of  alleviating 
energy  shortages  of  one  or  more  of  the 
parties  to  the  Agreement  and  to  help 
ensure  that  all  of  the  parties  can  meet 
their  obligations  to  serve  their 
respective  retail  customer  loads.  A  copy 
of  the  filing  was  served  upon  the  parties 
to  the  Agreement. 

The  Parties  request  that  the 
commission  allow  the  Agreement  to 
become  effective  December  1,  1996. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  MidAmerican  Energy  Company 

[Docket  No.  ER97-862-0001 

Take  notice  that  on  December  20. 
1996,  MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street, 
Davenport,  Iowa  52801,  tendered  for 
fiUng  a  proposed  change  to  its  Rate 
Schedule  FERC  No.  13,  as 
supplemented.  Such  change  consists  of 
the  Fifth  Amendment,  dated  December 
12,  1996,  entered  into  by  MidAmerican 
and  Interstate  Power  Company 
(Interstate)  to  the  Facilities  Agreement 
dated  September  4,  1981  entered  into  by 
Interstate  and  a  predecessor  of 
MidAmerican. 

MidAmerican  states  that  the  purpose 
of  the  Fifth  Amendment  is  to  continue 
to  provide  Interstate  with  generation 
outlet  transmission  from  Raun 
Substation  to  Lakefield  Jimction  for 
Interstate's  partial  ownership  share  of 
Neal  Generating  Station  Unit  4  (Neal  4) 
upon  termination  of  the  Coordinating 
Agreement  dated  January-  22.  1968 
relating  to  the  Twin  Cities-Iowa-Omaha- 
Kansas  City  345  Interconnection. 
MidAmerican  further  states  that 
MidAmerican,  Interstate  and  the  other 
four  parties  to  the  Coordinating 
Agreement  have  agreed  to  terminate 
such  agreement  and  that,  in  the  absence 
of  the  Fifth  Amendment,  such 
termination  would  eliminate  Interstate's 
generation  outlet  transmission 
arrangement  for  its  Neal  4  generation. 

MidAmerican  proposes  that  the  Fifth 
Amendment  become  effective 
immediately  upon  termination  of  the 
Coordinating  Agreement  and  requests  a 
waiver  of  the  60-day  notice  requirement. 

Copies  of  the  filing  were  served  upon 
representatives  of  Interstate,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Potomac  Electric  Power  Company 

[Docket  No.  ER97-863-OO0) 

Take  notice  that  on  December  20, 
1996,  Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  ser\-ice 
agreements  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  4, 
entered  into  between  Pepco  and  Aquila 
Power  Corporation.  Morgan  Stanley 
Capital  Group  Inc..  Heartland  Energy 
Services.  Inc.,  and  Baltimore  Gas  and 
Electric  Company.  An  effective  date  of 
December  20.  1996  for  these  service 
agreements,  with  waiver  of  notice,  is 
requested. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Pool 

(Docket  No  ER97-864-0001 

Take  notice  that  on  December  20. 
1996.  the  New  England  Power  Pool 
Executive  Committee  filed  a  signature 
page  to  the  NEPOOL  Agreement  dated 
September  1.  1971,  as  amended,  signed 
by  Western  Power  Ser\'ices,  Inc. 
(Western  Power).  The  New  England 
Power  Pool  Agreement,  as  amended,  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  Western  Power  to  join  the  over 
100  Participants  that  already  participate 
in  the  Pool.  NEPOOL  further  states  that 
the  filed  signature  page  does  not  change 
the  NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Western  Power  a 
Participant  in  the  Pool.  NEPOOL 
requests  an  effective  date  on  or  before 
Februar\'  1,  1997,  or  as  soon  as  possible 
thereafter  for  commencement  of 
participation  in  the  Pool  by  Western 
power. 

Comment  date:  January  17.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER97-«65-000l 

Take  notice  that  on  Decemt>er  20, 
1996,  The  Davlon  Power  and  Light 
Company  (Davton),  submitted  a  service 
agreement  establishing  JPower  Inc.  as  a 
customer  under  the  terms  of  Dayton's 
Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  fihng  for  the 
service  agreement.  Accordingly,  Dayton 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  the  filing 
were  served  upon  JPower  Inc.  and  the 
Pubhc  Utilities  Commission  of  Ohio. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Florida  Power  Corporation 

IDocket  No.  ER97-866-000! 

Take  notice  that  on  December  20, 
1996,  Florida  Power  Corporation 
(Florida  Power),  tendered  for  filing  a 
service  agreement  providing  for  service 
to  Florida  Power  Corporation  pursuant 
to  its  open  access  transmission  tariff 
(the  T-6  Tariff].  Florida  Power  requests 
that  the  Commission  waive  its  notice  of 
filing  requirements  and  allow  the 
agreement  to  become  effective  on 
December  23,  1996. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Commonwealth  Edison  Company 

(Docket  No.  ER97-867-000| 

Take  notice  that  on  December  20, 
1996,  Commonwealth  Edison  Company 
(Edison),  submitted  Amendment  No.  5 
to  the  Interconnection  Agreement 
between  Edison  and  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric). 
Amendment  No.  5  eliminates  certain 
service  schedules  that  provide  services 
redundant  to  those  obtained  through 
Edison's  and  Wisconsin  Electrics 
unbundled  power  sales  and  open-access 
transmission  tariffs.  The  Commission 
has  previously  designated  the 
Interconnection  Agreement  as  Edison's 
FERC  Rate  Schedule  No.  16. 

ComEd  requests  an  effective  date  of 
December  31,  1996  for  Amendment  No 
5,  and  accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  upon  Wisconsin 
Electric,  the  Illinois  Commerce 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER97-a68-000l 

Take  notice  that  on  December  20. 
1996,  Public  Service  Electric  and  Gas 
Company  (PSEAG)  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
acting  as  agent  for  The  Cormecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company, 
Holyoke  Power  and  Electric  Company 
and  Public  Service  Company  of  New 
Hampshire  (Northeast  Utilities'; 
pursuant  the  PSE&G  Bulk  Power  Service 
Tariff,  presently  on  file  with  the 
Commission. 

PSEAG  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreement  can  be  made  effective  as  of 
E)ecember  1,  1996. 


Copies  of  the  filing  have  been  served 
upon  Northeast  Utilities  and  the  New 
Jersey  Board  of  Public  Utilities. 

Comment  date:  January  17.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Union  Electric  Company 

[Docket  No.  ER97-869-000] 

Take  notice  that  on  December  20, 
1996.  Uuion  Electric  Company  (UE). 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  dated  December 
19.  1996  between  Central  Ilhnois  Public 
Service  Company  (CIPS)  and  UE.  UE 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  UE  to  provide 
transmission  service  to  IP  pursuant  to 
UE's  Open  Access  Transmission  Tariff 
filed  in  Docket  No.  OA96-50. 

Comment  date:  January-  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Sunoco  Power  Marketing,  L.L.C. 

(Docket  No.  ER97-870-OOOI 

Take  notice  that  on  December  20, 
1996.  Sunoco  Power  Marketing,  L.L.C. 
(Sunoco),  tendered  for  filing  pursuant  to 
Rule  204.  18  CFR  385.204,  a  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  no  later  than  sixty  (60)  days 
from  the  date  of  its  filing. 

Sunoco  intends  to  serve  the  electric 
power  market  as  both  a  broker  and  a 
marketer  of  electric  power.  Sunoco 
seeks  authority  to  purchase  electric 
capacity,  energy  or  transmission 
services  from  third  parties,  and  to  sell 
such  capacity  and  energy  to  others  at 
market-based  rates.  Simoco  is  not 
affiliated,  directly  or  mdirectly,  with 
any  investor-owned  utility  or  any  entity 
owning  or  controlling  electric 
transmission  facilities.  Sunoco  is 
affiliated  with  a  single  "qualifying 
facility"  under  PURPA.  However, 
Sunoco  does  not  propose  in  this  filing 
to  market  any  affiliate-generated  power 
(without  prejudice  to  its  right  to  seek 
such  authority  at  a  later  date).  Sunoco 
Rate  Schedule  No.  1  provides  for  the 
sale  of  electricity  at  negotiated  market- 
based  rates. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power),  (January 
3, 1997) 

[Docket  No.  ER97-872-000] 

Take  notice  that  on  December  19, 
1996,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  9  to  add  Allegheny 
Power  Service  Corporation,  Duke/Louis 
Dreyfus  L.L.C,  Federal  Energy  Sales, 
Inc.,  Plum  Street  Energy  Marketing,  Inc., 
and  Sonat  Power  Marketing  L.P.  to  the 
Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-18-000.  The 
proposed  effective  date  under  the 
Service  Agreements  is  December  18, 
1996. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Permsylvania 
Pubhc  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  England  Power  Company 

[Docket  No.  ER97-a73-000) 

Take  notice  that  on  December  20, 
1996,  New  England  Power  Company, 
filed  a  Service  Agreement  and 
Certificate  of  Concurrence  with  Coral 
Power.  L.L.C.  under  NEP's  FERC 
Electric  Tariff,  Original  Volume  No.  5. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Arizona  Public  Service  Company 

[Docket  No.  ER97-874-000J 

Take  notice  that  on  December  20, 
1996,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  to  the 
Pan  Energy  Trading  &  market  Services, 
L.L.C.  (Pan  Energy)  under  APS'  Open 
Access  transmission  Tariff  filed  in 
Compliance  with  FERC  Order  No.  888. 

A  copy  of  this  filing  has  been  served 
on  Pan  Energy  and  the  Arizona 
Corporation  Commission. 

Comment  date:  January  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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17.  Piiget  Sound  Power  &  Light 
Company 

[Docket  No.  ER97-875-0001 

Take  notice  that  on  December  20, 
1996,  Puget  Sound  Power  &  Light 
Company,  as  Transmission  Provider, 
tendered  for  filing  a  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Service  (Service  Agreement)  with  the 
Bonneville  Power  Administration,  as 
Transmission  Customer  (Bonneville).  A 
copy  of  the  filing  was  served  upon 
Bonneville. 

.  The  Service  Agreement  is  for  firm 
point-to-point  transmission  service. 

Comment  date:  January  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-a76-000) 

Take  notice  that  on  December  20. 
1996,  Northern  Indiana  PubHc  Service 
Company,  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Coral  Power,  L.L.C. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Coral  Power,  L.L.C.  imder  Northern 
Indiana  Public  Service  Company  and 
Coral  Power,  L.L.C.  request  waiver  of 
the  Commission's  sixty-day  notice 
requirement  to  permit  an  effective  date 
of  January  1,  1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utihty  Regulatory 
Conmiission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-877-0001 

Take  notice  that  on  December  20, 
1996,  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Central  Illinois  Public  Service 
Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Central 
Illinois  Public  Service  Company 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Pubhc 
Service  Company  in  Docket  No.  ER96- 
1426-000  and  allowed  to  become 
effective  by  the  Commission.  Northern 
Indiana  Public  Service  Company,  75 
FERC  1 61.213  (1996).  Northern  Indiana 
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Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  efiiective  as  of  January  1, 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  R^ulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consimier  Counselor. 

Comment  date:  January  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northern  Indiana  Public  Service 
Company 

[Etocket  No.  ER97-878-0O01 

Take  notice  that  on  December  20, 
1996,  Northern  Indiana  PubUc  Service 
Company,  tendered  for  Sling  an 
executed  Service  Agreement  between 
Northern  Indiana  Pubhc  Service 
Company  and  American  Electric  Power 
Service  Corporation. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
American  Electric  Power  Service 
Corporation  under  Northern  Indiana 
Public  Service  Company's  Power  Sales 
Tariff.  Northern  Indiana  Public  Service 
Company  and  American  Electric  Power 
Service  Corporation  requested  waiver  of 
the  Commission's  sixty-day  notice 
requirement  to  permit  an  effective  date 
of  January  1,  1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  UtiUty  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  January  17,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER97-879-0001 

Take  notice  that  on  [December  20, 
1996,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
a  service  agreement  between  Louisville 
Gas  and  Electric  Company  and  Federal 
Energy  Sales,  hic.  under  Rate  CSS. 

Comment  date:  January  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  wil)  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  wil]  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  WatBon,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-438  Filed  1-8-97;  8:45  am) 

BILLMQ  CODE  CTir-OI-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Environmental  Protection  Agency 

Coastal  Nonpoint  Pollution  Control 
Program:  Proposed  Findings 
Documents,  Environmental 
Assessments,  and  Findings  of  No 
Significant  Impact 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  and  the  U.S. 
Environmental  Protection  Agency. 
ACTION:  Notice  of  Availability  of 
Proposed  Findings  Documents, 
Environmental  Assessments,  and 
Findings  of  No  Significant  Impact  on 
Approval  of  Coasta]  Nonpoint  Pollution 
Control  Programs  for  New  Jersey,  New 
York,  and  Florida. 

SUMMARY:  Notice  is  hereby  given  of  the 
availabihty  of  the  Proposed  Findings 
Documents.  Environmental  Assessments 
(EA's)  and  Findings  of  No  Significant 
Impact  for  New  )ersey.  New  York,  and 
Florida.  Coastal  states  and  territories 
were  required  to  submit  their  coastal 
nonpoint  programs  to  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  The  Findings 
documents  were  prepared  by  NOAA 
and  EPA  to  provide  the  rationale  for  the 
agencies'  decision  to  approve  each  state 
and  territory  coastal  nonpoint  pollution 
control  program.  Section  6217  of  the 
Coastal  Zone  Act  Reauthorization 
Amendments  (CZARA),  16  U.S.C. 
section  1455b.  requires  states  and 
territories  vfith  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  pollution  control  programs. 
The  EA's  were  prepared  by  NOAA. 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C.  sections 
4321  et  seq.,  to  assess  the  environmental 
impacts  associated  with  the  approval  of 
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the  coastal  nonpoint  pollution  control 
programs  submitted  to  NOAA  and  EPA 
by  New  Jersey,  New  York,  and  Florida. 

NOAA  and  EPA  have  proposed  to 
approve,  with  conditions,  the  coastal 
nonpoint  pollution  control  programs 
submitted  by  New  Jersey,  New  York, 
and  Florida.  The  requirements  of  40 
CFR  Parts  1500-1508  (Council  on 
Environmental  Quality  (CEQ) 
regulations  to  implement  the  National 
Environmental  Policy  Act)  apply  to  the 
preparation  of  the  Environmental 
Assessments.  Specifically,  40  CFR 
section  1506.6  requires  agencies  to 
provide  public  notice  of  the  availabiUty 
of  environmental  documents.  This 
notice  is  part  of  NOAA's  action  to 
comply  with  this  requirement. 

Copies  of  the  Proposed  Findings 
Documents,  Environmental 
.Assessments,  and  Findings  of  No 
Significant  Impact  may  be  obtained 
upon  request  from:  Joseph  P.  Flanagan. 
Coastal  Programs  Division  (N/ORM3), 
Office  of  Ocean  and  Coastal  Resource 
Management.  NOS,  NOAA.  1305  East- 
West  Highway,  Silver  Spring,  Maryland, 
20910,  tel.  (301)  713-3121,  x201. 
DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
proposed  Findings  or  Environmental 
Assessments  should  do  so  by  February 
10,  1997. 

AOOAESSES:  Conmiients  should  be  made 
to;  Joseph  A.  Uravitch,  Coastal  Programs 
Division  (N/ORM3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA,  1305  East-West  Highway,  Silver 
Spring,  Maryland.  20910.  tel.  (301)  713- 
3155,  xl95.  (Federal  Domestic 
Assistance  Catalog  11.419  Coastal  Zone 
Management  Program  Administration) 

Dated:  )anuary  6. 1997. 
Robert  H.  V/mylmnd, 

Director,  Office  of  Wetlands,  Oceans  and 
Watersheds.  Environmental  Protection 
Agency. 

Dnid  L.  Evans, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management.  National  Oceanic  and 
Atmospheric  Administration. 
|FR  [)oc.  97-520  Filed  l-ft-97;  8.45  am) 
MLUNQ  COOC  361*-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6673-5] 

Notice  Of  Putiiic  Mooting  on  Drinking 
Water  Issues 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA) 
is  holding  a  two-day  public  meeting  in 
Cindxmati,  Ohio,  on  January  9  and  10, 


1997,  for  the  purpose  of  information 
exchange  on  technical  issues  related  to 
the  expedited  development  of  a  Stage  I 
Disinfectants/Disinfection  Byproducts 
Rule  and  an  Interim  Enhanced  Surface 
Water  Treatment  Rule.  Discussion  will 
focus  on  treatment  processes  that 
impact  byproduct  formation,  microbial 
control  and  related  drinking  water 
quality  parameters,  with  particular 
emphasis  on  enhanced  coagulation. 

EPA  is  inviting  all  interested  members 
of  the  public  to  participate  in  the 
meeting,  which  will  be  held  in  Room  G- 
51  of  the  Andrew  Breidenbach 
Environmental  Research  Center,  26 
West  Martin  Luther  King  Drive, 
Cincinnati,  Ohio.  For  further 
information  regai  ding  the  agenda  or 
other  aspects  of  the  meeting,  members 
of  the  public  are  requested  to  contact 
Crystal  Rodgers  of  EPA's  Office  of 
Ground  Water  and  Drinking  Water  at 
(202)  260-0676,  or  contact  via  e-mail  at 
rodgers.crystal@epamail.epa.gov. 

C)mthia  C.  Dougherty, 

Director.  Office  of  Ground  Water  and  Drinking 
Water. 

Dated  December  30, 1996. 
(PR  Doc.  97-559  Filed  1-&-97;  8:45  am) 
MLUNO  COOC  «6W  «0  P 


FEDERAL  COMMUNICATIONS 
COMMHSSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

December  31.  1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  coUectibn  of 
information  is  necessary  for  the  proper 
performeuice  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 


minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  March  10, 1997. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Commimications  Commission.  Room 
234.  1919  M  St..  N.W.,  Washington.  DC 
20554  or  \ia  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For' 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0448. 

Title:  Section  63.07,  Special 
Procedures  for  Non-dominant  Common 
Carriers. 

Form  No.:  Not  applicable. 

Type  o/ Review:  Extension  of  an 
existing  collection. 

Respondents:  Businesses  or  others  for 
profit,  which  may  include  small 
businesses. 

Number  of  Respondents:  5. 

Estimate  Hour  Per  Response:  100 
hours  (avg.). 

Total  Ajinual  Burden:  500. 

Estimated  Costs  To  Respondents: 
Estimated  engineer  hourly  salary 
$18.42x500=$9,210. 

Needs  and  Uses:  The  National 
Environmental  Policy  Act  (NEPA) 
requires  all  federal  agencies  to  consider 
the  impact  of  their  actions  upon  the 
environment,  42  U.S.C.  §§4321  etseq. 
Section  63.07  subjects  domestic 
facilities-based  common  carriers  to  the 
same  requirements  imposed  on  all 
Commission  applicants  and  licensees. 
Commission  applicants  and  licensees 
are  required  to  submit  an  Environmental 
Assessment  where  their  proposals  may 
have  a  significant  effect  on  the 
environment,  as  set  forth  in  section 
1.1307  of  the  Commission's  rules.  See 
47  CFR  §  1.1307.  An  Environmental 
Assessment  is  a  narrative  statement  that 
describes  the  proposal,  the 
environmental  ramifications  of  the 
proposal,  and  the  alternatives,  if  any,  to 
the  proposal.  See  47  CFR  §  1.1311. 
Without  the  information  contained  in 
Environmental  Assessments,  the 
Conunission  would  be  deprived  of  the 
environmental  information  needed  to 
consider  the  environmental 
consequences  of  its  actions  approving 
the  applications  of  domestic,  facilities- 
based  common  carriers,  and  thus  could 
not  fulfill  its  statutory  obligation  under 
NEPA. 


UMI 
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OMB  Approval  Number:  3060-0141. 

Title:  Application  for  Renewal  of 
Private  Operational  Fixed  Microwave 
Radio  Station  License. 

Form  No.:  FCC  402R. 

Type  of  Review:  Revision  -  T  a 
ciirrently  approved  collection. 

Respondents:  Individuals,  State  or 
Local  Governments,  Businesses  or  other 
for-profit,  non-profit  institutions. 

Number  of  Respondents:  4,000. 

Estimated  Time  Per  Response:  20 
minutes. 

Total  Annual  Burden:  1,320  hours. 

Needs  and  Uses:  Private  Operational 
Fixed  Microwave  licensees  are  required 
to  apply  for  renewal  of  their  radio 
station  authorization  every  five  years. 
Commission  personnel  will  use  the  data 
to  determine  eligibiUty  for  a  renewal 
authorization  and  issue  a  radio  station 
license.  Data  is  also  used  by  comphance 
personnel  in  conjunction  with  field 
engineers  for  enforcement  purposes. 
This  form  is  required  by  the 
Communications  Act.  International 
Treaties  and  FCC  Rules  47  CFR  Parts 
1.922  and  101. 

The  form  will  be  revised  to  include  a 
space  for  the  applicant  to  provide  an 
Internet  address,  as  well  as  a  Taxpayer 
Identification  Niunber.  The  Commission 
is  required  to  collect  a  Taxpayer 
Identification  Number  (EIN  or  SSN)  to 
comply  with  the  Debt  Collection 
Improvement  Act  of  1996  and  the 
Internet  address  will  provide  another 
alternative  for  contacting  the  applicant. 
The  information  collected  on  FCC  Form 
402R  may  be  electronically  submitted  to 
the  Conunission  using  the  recently 
develop)ed  FCC  Form  900.  The  number 
of  respondents  on  FCC  Form  402R  will 
be  adjusted  accordingly  after  the 
Commission  evaluates  the  use  of  the 
new  electronic  form  and  can  provide  an 
estimate  of  the  number  of  renewals 
being  submitted  electronically  vei-sus 
FCC  Form  402R. 

Federal  Communications  Commission. 

Shiriey  S.  Su^b, 

Chief,  Publications  Branch. 

(PR  Doc.  97-479  Filed  l-«-97;  8:45  am] 

BILUNQ  COOE  1712-01-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting    < 

agency:  Federal  Election  Commission 
DATE  I  TIME:  Tuesday,  January  14,  1997 
at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington. 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  pubhc. 


rrEMS  TO  BE  Discusseo: 

Comphance  matters  pursuant  to  2 
U.S.C.§437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g.  §  438(b),  and  TiUe  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  ft  TttlE:  Thursday,  January  16,  1997 
at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.  Washington. 
D.C.  (Ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
pubhc. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1996-50:  Farm 
Credit  Council,  a  corporation.  Jan 
Witold  Baran. 

Advisory  Opinion  1996-52:  Robert  E. 
Andrews  for  Congress,  by  Ronald  S. 
Ladell.  counsel 

1997  Legislative  Recommendations. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer. 

Telephone:  (202)  219-4455. 

Marjorie  W.  Emmons. 

Secretary  of  the  Commission. 

[PR  Doc.  97-679  Filed  1-7-97;  3:40  pmj 

BN.LMQ  COOE  tMS-OI-M 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  hsted  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  apphcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 


proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
ncMibanking  company  comphes  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
pubhc,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confhcts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reascms  a  written 
presentation  would  not  suffice  in  heu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  he 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  eech  of  these  apphcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  3 , 
1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Emerald  Coast  Bancshares,  Inc.. 
Panama  City  Beach,  Florida;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Emerald  Coast  Bank,  Panama  City 
Beach,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Financial  Bancorporation. 
Iowa  City,  Iowa;  to  acquire  100  percent 
of  the  voting  shares  of  West  Branch 
Bancorp,  Inc..  West  Branch,  Iowa,  and 
thereby  indirectly  acquire  West  Branch 
State  Bank,  West  Branch,  Iowa. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  41 1 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  FGH  Bancorp.  Inc.,  Herrin,  llUnois; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Bank  of  Herrin.  Herrin, 
Illinois,  and  thereby  indirectly  acquire 
Carterville  State  &  Savings  Bank. 
Carterville,  Illinois. 

2.  NCF  Financial  Corporation, 
Bardstoyvn,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Nelson 
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County  Bank  &  Trust,  Bardstown. 
Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  3.  1997. 
lennifer ).  lohnson. 

Deputy  Secretary  of  the  Board 

IFR  Doc.  97^78  Filed  1-8-97;  8:45  am) 

BILUNG  COOE  S210-01-F 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System  Federal  Register  Citation  of 

Previous  Announcement:  62  PR  408. 

lanuary  3,  1997. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  10:00  a.m  .  Wednesday. 

Januarys.  1997. 

CHANGES  IN  THE  MEETING:  Change  in  the 

time  of  the  open  meeting  to  11:00  a.m.. 

Wednesday.  January  8.  1997. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  January  6.  1997 
William  W.  Wihs, 
Secretary  of  the  Board. 
IFR  Doc.  97-647  Filed  1-7-97;  2:44  pm] 
BILUNG  COOC  6M0-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Record  of 
Decision;  Proposed  Expansion  Paclflc 
Highway  Port  of  Entry,  Blaine, 
Whatcom  County,  Washington 

I.  Introduction 

The  United  States  General  Services 
Administration  (GSA)  announces  its 
decision,  in  accordance  vvrith  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  regulations  issued  by 
the  Council  on  Environmental  Quality, 
to  expand  to  existing  Pacific  Highway 
Port  of  Entry  (POE)  in  Blaine,  Whatcom 
County,  Washington.  This  Record  of 
Decision  (ROD)  documents  ray  decision 
regarding  this  proposal. 

The  existing  facihty  is  located  on  the 
west  side  of  State  Route  543  in  Blaine, 
and  serves  as  a  major  Port  of  Entry 
between  the  United  States  and  the 
province  of  British  Columbia.  Canada. 
This  ROD  describes  the  alternatives 
considered  and  the  rationale  for 
selecting  the  environmentally  preferred 
alternative. 

The  principal  function  of  the 
proposed  facility  will  be  to 
accommodate  the  expansion 
requirements  of  the  U.S.  Customs 
Service,  the  Immigration  and 


Naturalization  Service,  the  U.S. 
Department  of  Agriculture,  Animal  and 
Health  Inspection  Ser\'ice,  Food  and 
Drug  Administration.  Food  and  Safety 
Inspection  Service,  U.S.  General 
Services  Administration/Public 
Buildings  Service,  and  the  U.S.  Fish  and 
Wildlife  Service.  The  proposed 
expansion  would  replace  the  present 
facility,  which  is  overcrowded  and 
functionally  obsolete. 

II.  Decision 

Based  upon  review  of  the  WTitten 
materials  associated  with  the 
environmental  process,  including  the 
transcripts  of  the  Scoping  and  Public 
Hearings  and  the  comments  received 
from  those  who  reviewed  the  Draft. 
Final,  and  Supplemental  Environmental 
Impact  Statements,  I  have  decided  to 
proceed  with  the  expansion  of  the  POE. 
The  site  will  expand  from 
approximately  7  acres  to  16  acres,  part 
of  which  is  alreadv  owned  by  the  U.S. 
Government  (approximately  9  acres 
would  be  acquired  prior  to 
construction).  This  ROD  is  in  keeping 
vdth  the  statutory'  mission  of  General 
Services  Administration  to  design, 
build,  or  lease,  appraise,  repair,  operate, 
protect,  and  maintain  federal  properties. 
My  decision  is  based  upon  the  following 
factors: 

The  Pacific  Highway  POE  is  the 
largest  commercial  truck  crossing  port 
in  Washington  state,  and  is  the  U.S. 
Customs  headquarters  for  Western 
Whatcom  County.  Washington  and 
ports.  Serving  a  major  arterial  highway, 
the  POE  also  processes  a  significant 
amount  of  auto  traffic  as  well  as  a 
majority  of  the  state's  bus  traffic. 
Inspection  agencies  at  the  POE  are 
responsible  for  monitoring  vehicular 
and  pedestrian  traffic  entering  the  U.S. 
This  entails  the  use  of  surveillance 
equipment,  inspection  and  detainment 
facilities  for  vehicles  and  cargo,  and 
detention  facilities  for  people. 

The  present  facihty  in  Blaine  can  no 
longer  efficiently  nor  effectively 
accommodate  the  volume  of  traffic 
encountered  at  this  location,  which  has 
increased  steadily  in  recent  years.  From 
1978  to  1992,  auto  crossings  have 
increased  approximately  172  percent 
and  truck  crossings  have  increased 
approximately  252  percent.  Between 
1986  and  1991,  the  POE  processed  more 
than  6.7  million  cars,  trucks  and  buses. 
The  flow  of  all  traffic  north  and  south 
bound  has  been  severely  affected. 
Furthermore,  it  is  anticipated  the 
growth  in  border  traffic  volume  would 
continue,  resulting  from  the  1989  Free 
Trade  Agreement  and  the  North 
America  Free  Trade  Agreement 
(NAFTA),  between  the  U.S.  and  Canada. 


Because  of  the  POE's  location  on  a 
major  north-south  trucking  route,  traffic 
volumes  that  are  processed  directly 
reflect  the  level  of  trade  between  the 
two  countries.  Therefore,  the  continued 
increase  in  trade  is  anticipated  to  result 
in  a  concomitant  increase  in  border 
traffic  especially  truck  traffic,  in  the 
near  future.  In  FY  1994,  truck  traffic 
increased  10.4  percent  according  to  U.S. 
Customs.  The  inability  of  the  POE  to 
process  current  traffic  volumes  is  not 
only  related  to  the  lack  of  capacity  of 
individual  processing  units,  but  also 
because  of  an  outdated  site  layout  and 
inadequate  site  size,  both  of  which  are 
inadequate  to  ensure  a  safe  and 
expedient  flow  of  traffic. 

In  addition  to  the  increase  in  traffic 
volume,  the  nature  of  transportation  has 
changed  a  substantial  degree  during  the 
past  20  years  since  the  facility  was 
constructed.  New  transportation 
technology  that  requires  specific 
dimensions  and  handling  systems,  as 
well  as  automated  cargo  processing 
systems  have  rendered  the  existing 
facilities  obsolete.  The  present  20-year 
facility  is  inadequately  equipped  to 
handle  increasingly  large  loads  of  cargo 
and  livestock  at  one  time  both  in  terms 
of  space  and  processing  equipment. 
Finally,  structural  and  utility 
constraints  of  existing  buildings  do  not 
allow  for  full  utilization  of  modem 
office  technology. 

m.  Alternatives  Considered 

The  GSA  has  examined  a  range  of 
alternatives  that  could  feasibly  attain 
the  objectives  of  the  proposed  project. 
These  alternatives  are  described  in  the 
Final  EIS  and  Final  Supplemental  EIS 
and  are  summarized  as  follows: 

A.  Site  Configuration 

As  reflected  in  the  Draft  and  Final 
Environmental  Impact  Statements  and 
the  Draft  and  Final  Supplemental 
Environmental  Impact  Statements,  the 
GSA  has  conducted  an  intensive  effort 
over  a  two-year  period  to  study  the  best 
way  to  expand  the  POE  facility.  Because 
of  the  unique  requirements  of  POE's, 
alternative  sites  on  State  route  543  have 
not  been  considered.  POE's  must,  by 
law,  be  located  at  treaty  designated 
locations  set  by  the  International 
Boundary  Commission.  Federal 
inspection  facilities  are  by  policy, 
situated  at  these  points  in  order  to 
perform  their  legal  mission 
requirements.  Therefore,  expansion  of 
the  existing  site  was  considered  the  only 
feasible  alternative.  A  number  of 
potential  site  configurations  were 
investigated,  two  of  which  were  deemed 
more  desirable  for  expansion  of  the 
POE:  Alternative  3B  and  Alternative  5. 
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B.  Take  No  Action 

This  alternative  assumes  the  existing 
facility  would  be  maintained  in  its 
current  condition.  Existing  processing 
capacities  would  become  increasingly 
more  inadequate  as  the  volume  of 
border  traffic,  particularly  trucks, 
continues  to  increase.  Increased  traffic 
and  processing  delays  would  result  in 
queuing  conditions  at  the  POE  and 
possible  also  on  State  Route  543  north 
of  the  POE  and  into  Canada.  The 
absence  of  adequate  facilities  at  Pacific 
Highway  and  associated  delays  may 
ultimately  force  truck  traffic  to  utilize 
smaller  border  crossings  not  located 
along  a  major  state  highway.  The 
inefficiencies  and  disadvantages 
associated  with  inadequate  facilities 
would  be  worsened  if  the  Take  No 
Action  Alternative  were  selected. 

rv.  Environmentally  Preferred 
Alternative 

As  required  by  the  National 
Environmental  Policy  Act  (NEPA),  a 
lead  agency  must  identify  its  preferred 
alternative.  The  environmentally 
preferred  alternative  is  the  alternative 
which  best  promotes  the  national 
environmental  policies  incorporated  in 
NEPA.  In  general,  this  would  be  the 
alternative  resulting  in  the  least  damage 
to  the  human  environment  and  which 
best  protects  natural  and  cultural 
resources. 

While  Design  Alternative  3B  and  5  are 
similar.  Design  Alternative  5,  is 
identified  as  GSA's  environmentally 
preferred  alternative.  Design  Alternative 
5  would  impact  the  least  amount  of 
wetlands  by  shifting  the  development 
focus  on  the  western  side  of  the  site 
fsirther  south  than  Design  Alternative 
SB.  Design  Alternative  5  would  also 
include  additional  northbound  truck 
parking  to  the  east  of  State  Route  543  for 
use  by  our  chent  agencies. 

V.  Environmental  Impacts  and 
Mitigation  Measures 

In  terms  of  environmental  harm,  this 
alternative  would  have  only  minor 
impacts  to:  topography;  soils: 
hydrology;  visual  resources;  fiscal 
considerations;  land  use  and  zoning; 
transportation;  and  noise.  However, 
moderate  impacts  would  occur  to 
biological  resources  (wetlands).  No 
significant  impacts  were  identified. 

All  practicable  means  to  alleviate, 
minimize  and/or  compensate 
environmental  harm  will  be  considered 
in  the  development  of  the  project. 
Although  several  mitigation  measures 
were  recommended  in  the  Draft  EIS, 
only  those  that  can  be  implemented 
under  the  authority  of  GSA  were 


adopted.  For  example,  additional  land  is 
to  be  purchased  to  minimize  the  loss  of 
wetlands.  GSA  shall  monitor  the 
implementation  of  those  adopted 
mitigation  measures  necessary  to  assure 
measures  specified  in  the  Draft  and  the 
Record  of  Decision  are  carried  out. 

VI.  Conclusion 

Environmental  and  other  relevant 
concerns  presented  by  interested 
agencies  and  private  citizens  have  been 
addressed  sufficiently  in  the  Final 
Environmental  Impact  Statement  and 
Final  Supplemental  Environmental 
Impact  Statement  and  are  hereby 
acknowledged  and  incorporated  into 
this  ROD  by  reference.  The  General 
Services  Administration  believes  there 
are  no  outstanding  environmental  issues 
to  be  resolved  with  respect  to  the 
proposed  project  and  which  are  within 
the  mission  capabihties  of  this  agencv. 

After  consulting  with  the  GSA  staff, 
reviewing  both  the  Final  EIS  and  the 
Final  Supplemental  EIS  and  all  of  its 
related  materials,  it  is  my  decision  the 
GSA  will  proceed  with  Design 
Alternative  5  as  the  environmentallv 
preferred  alternative  for  the  expansion 
of  the  Pacific  Highway  Port  of  Entrv  in 
Blaine.  Whatcom  County,  Washington. 

Dated:  December  23,  1996. 
L.  Jay  Pearson, 

Regional  Administrator 

|FR  Doc,  97-525  Filed  1-^97.  8:45  ami 

BILLING  CODC  6820-23-M 


Office  of  Acquisition  Policy;  Change  in 
Solicitation  Procedures  Under  the 
SnnaJI  Business  Competitiveness 
Demonstration  Program 

action:  Notice. 

SUMMARY:  Title  VII  of  the  Business 
Opportunity  Development  Reform  Act 
of  1988  (Public  Law  10&-656) 
established  the  Small  Business 
Competitiveness  Demonstration 
Program  and  designated  nine  (9) 
agencies,  including  GSA.  to  conduct  the 
program  over  a  four  (4)  year  period  from 
January  1.  1989  to  December  31,  1992. 
The  Small  Business  Opportunity 
Enhancement  Act  of  1992  (Public  Law 
102-366)  extended  the  demonstration 
program  until  Septemt)er  1996  and 
made  certain  changes  in  the  procedures 
for  operation  of  the  demonstration 
program.  The  program  has  been 
extended  for  an  additional  one-year 
period  by  the  Omnibus  Consolidated 
Appropriations  Act  (Public  Law  104- 
208).  The  law  designated  four  (4) 
industry  groups  for  testing  whether  the 
competitive  capabihties  of  the  specified 
industry  groups  will  enable  them  to 


successfully  compete  on  an  unrestricted 
basis.  The  four  (4)  industry  groups  are: 
construction  (except  dredging): 
architectural  and  engineering  (A&E) 
services  (including  sur\'eying  and 
mapping);  refuse  systems  and  related 
services  (limited  to  trash/garbage 
collection);  and  non-nuclear  ship  repair. 
Under  the  program,  when  a 
participating  agency  misses  its  small 
business  participation  goal,  restricted 
competition  is  reinstituted  onlv  for 
those  contracting  activities  thai  failed  to 
attain  the  goal.  The  small  business  goal 
is  40  percent  of  the  total  contract  dollars 
awarded  for  construction,  trash/garbage 
collection  ser\ices.  and  non-nuclear 
ship  repair  and  35  percent  of  the  total 
contract  dollars  awarded  for  architect- 
engineer  services.  This  notice 
announces  modifications  to  GSA's 
solicitation  practices  under  the 
demonstration  program  based  on  a 
review  of  the  agencys  performance 
during  the  period  from  October  1,  1995 
to  Septemb)er  30.  1996,  Modifications  to 
solicitation  practices  are  outlined  in  the 
Supplementar>- Information  section 
below  and  apply  to  solicitations  issued 
on  or  after  January  1.  1997 
EFFECTIVE  DATE:  January  1.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Wisnowski,  Office  of  GSA  Acquisition 
Pohcy.(202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 
Procurements  of  construction  or  trash/ 
garbage  collection  with  an  estimated 
value  of  S25.000  or  less  will  be  reserved 
for  emerging  small  business  concerns  in 
accordance  with  the  procedures 
outlined  in  the  interim  policv  directive 
issued  by  the  Office  of  Federal 
Procedure  Policv  (58  FR  13513,  March 
11.1993) 

Procurements  of  construction  or 
trash/garbage  collection  with  an 
estimated  value  that  exceeds  $25,000  bv 
GSA  contracting  activities  will  be  made 
in  accordance  with  the  following 
procedures: 

Construction  Services  in  Groups  15,  16. 
and  17 

Procurements  for  all  construction 
services  (except  solicitations  issued  bv 
GSA  contracting  activities  in  Regions  2. 
7.  and  8  in  SIC  Group  15.  the  National 
Capital  Region  in  individual  SIC  code 
1794,  and  Regions  2.  3,  5.  6.  7,  and  9 
in  individual  SIC  code  1796)  shall  be 
conducted  on  an  unrestricted  basis 

Procurements  for  construction 
services  in  SIC  Group  15  issued  by  GSA 
contracting  activities  in  Regions  2.  7, 
and  8,  and  individual  SIC  code  1794  in 
the  National  Capital  Region,  and  in 
individual  SIC  code  1796  in  Regions  2, 
3.  5,  6,  7,  and  9.  shall  be  set  aside  for 
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small  business  when  there  is  a 
reasonable  expectation  of  obtaining 
competition  from  two  or  more  small 
businesses.  If  no  expectation  exists,  the 
procurements  will  be  conducted  on  an 
unrestricted  basis. 

Region  2  encompasses  the  states  of 
New  jersey,  New  York,  and  territories  of 
Puerto  Rico  and  the  Virgin  Islands. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia, 
Maryland -(except  Montgomer\'  and 
Prince  Georges  Counties),  and  Virginia 
(except  the  city  of  Alexandria  and  the 
counties  of  Arlington,  Fairfax,  Loudoun, 
and  Prince  VVilliaxn). 

Region  5  encompasses  the  states  of 
Illinois,  Indiana,  Ohio,  Michigan, 
Minnesota,  and  Wisconsin. 

Region  6  encompasses  the  states  of 
Iowa,  Kansas,  Missouri  and  Nebraska 

Region  7  encompasses  the  states  of 
Arkansas,  Louisiana,  Oklahoma,  New 
Mexico,  and  Texas 

Region  8  encompasses  the  states  of 
Colorado,  Montana,  North  Dakota, 
South  Deikota,  Utah,  and  Wyoming. 

Region  9  encompasses  the  states  of 
Arizona,  California.  Hawaii,  and 
Nevada. 

The  National  Capital  Region 
encompasses  the  District  of  Columbia, 
Montgomery  and  Prince  Georges 
counties  in  Maryland,  and  the  city  of 
Alexandria  and  the  counties  of 
Arlington,  Fairfax,  Loudoun,  and  Prince 
William  in  Virginia. 

Trash/garbage  Collection  Services  in 
PSCS205 

Procurements  for  trash/garbage 
collection  services  in  PSC  S205  will  be 
conducted  on  an  unrestricted  basis. 

Architect-Engineer  Services  (All  PSC 
Codes  Under  the  Demonstration 
Program) 

Procurements  for  all  architect- 
engineer  services  (except  procurements 
issued  by  contracting  activities  in  GS.'a 
Regions  4,  5,  9,  and  the  National  Capital 
Region)  shall  be  conducted  on  an 
unrestricted  basis. 

Procurements  for  architect-engineer 
services  issued  by  contracting  activities 
in  Regions  4,  5,  9,  and  the  National 
Capital  Region  shall  be  set  aside  for 
small  business  when  there  is  a 
reasonable  expectation  of  obtaining 
competition  from  two  or  more  small 
businesses.  If  no  exjiectation  exists,  the 
procurements  may  be  conducted  on  an 
unrestricted  bases. 

Region  4  encompasses  the  states  of 
Alabama,  Florida,  Georgia,  Kentucky, 
North  Carolina,  South  Carolina, 
Mississippi,  and  Tennessee. 

Region  5  encompasses  the  states  of 
Illinois,  Indiana,  Ohio,  Michigan, 
Minnesota,  and  Wisconsin. 


Region  9  encompasses  the  states  of 
Arizona,  California,  Hawaii,  and 
Nevada. 

The  National  Capital  Region 
encompasses  the  District  of  Columbia, 
Montgomery'  and  Prince  Georges 
counties  in  Maryland,  and  the  city  of 
.Alexandria  and  the  counties  of 
Arhngton,  Fairfax,  Loudoun,  and  Prince 
William  in  Virginia. 

Non-Nuclear  Ship  Repair 

GSA  does  not  procure  non-nuclear 
ship  repairs. 

Dated:  December  16, 1996. 
Ida  M.  Ustad, 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 
(PR  Doc.  97-526  Filed  1-8-97;  8:45  am] 

BILUNG  CODE  6820-61-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meetings. 

Name:  National  Committee  on  Vital  and 

Health  Statistics  (NCVHS),  Subcommittee  on 
Health  Data  Needs.  Standards,  and  Security. 

Times  and  Dates: 
9:00  a.m. -5:30  p.m.,  January'  21,  1997. 
9:00  a.m.-5:30  p.m..  January  22,  1997 
9:00  a,m.-5;30  p.m.,  February  10,  1997. 
9:00  a.m. -5:30  p.m..  February  11.  1997 

Place:  Room  503A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW., 
Washington,  D.C.  20201. 

Status:  Open. 

Purpose:  Under  the  Administrative 
Simplification  subtitle  of  the  Health 
Insurance  Portability  and  Accountability  Act 
of  1996  (Pub.  L.  No.  104-191).  the  Secretary 
of  Health  and  Human  Services  is  required  to 
adopt  standards  for  specified  t    -sactions  to 
enable  health  information  to  be     .changed 
electronically.  The  law  requirp      lat.  within 
24  months  of  adoption,  all  heai...  plans, 
health  care  clearinghouses,  and  health  care 
providers  who  choose  to  conduct  these 
transactions  electronically  must  comply  with 
these  standards.  The  Secretary  is  required  to 
consult  the  NCVHS  in  complying  with  these 
provisions  As  part  of  the  consultation 
process,  the  Committee  will  submit 
recommendations  to  the  Secretary  during 
1997. 

To  assist  in  the  development  of  the  NCVHS 
recommendations  to  HHS,  the  NCVHS 
Subcommittee  on  Health  Data  Needs, 
Standards,  and  Security  is  holding  a  series  of 
public  meetings  to  obtain  the  views, 
persfjectives  and  concerns  of  interested  and 
affected  parties.  The  Subcommittee 
recognizes  that  there  are  natural  tensions 
which  exist  between  those  who  generate  the 


information  which  goes  into  these 
transactions  and  those  who  use  the 
information.  At  the  meetings,  the 
Subcommittee  will  discuss  these  and  other 
issues  which  may  arise  when  a  uniform  set 
of  standards  must  be  implemented  by  all  data 
generators  and  users.  Generators  of  this  data 
include  hospitals,  physicians,  nurses, 
dentists,  pharmacists,  and  other  providers  of 
health  care.  Users  of  this  data  include  health 
insurers,  health  plans,  researchers,  and 
managers  of  qualify,  utilization  and  risk. 

For  the  meetings,  specific  organizations 
representing  both  the  generators  and  users  of 
this  data  will  be  invited  by  the  Subcommittee 
to  provide  answers  to  the  following  questions 
in  writing,  to  make  brief  oral  presentations  of 
their  answers,  and  to  answer  further 
questions  from  the  Subcommittee. 
Representatives  of  ANSI  accredited 
Standards  Developing  Organizations  will  be 
asked  to  present  their  views  of  these  issues 
as  well. 

Questions  To  Be  Addressed 

1.  What  are  your  organization's 
expectations  for  the  results  of  the 
Administrative  Simplification  standards 
requirements  in  the  Health  Insurance 
Portability  and  Accountability  Act  of  1996 
(HIPAA)?  In  what  ways  will  the  outcome 
affect  the  members  of  your  organization,  both 
positively  and  negatively? 

2.  Does  your  organization  have  any 
concerns  about  the  process  being  undertaken 
by  the  Department  of  Health  and  Human 
Services  to  carry  out  the  Administrative 
Simplification  requirements  of  this  law?  If  so, 
what  are  those  concerns  and  what 
suggestions  do  you  have  for  improvements? 

3.  What  major  problems  are  experienced  by 
the  members  of  your  organization  with  the 
current  transactions  specified  under  the 
HIPAA?  For  generators  of  the  data,  how 
readily  available  is  the  information  that  you 
need  to  provide  for  the  transactions  and  how 
meaningful  is  that  information  from  a  clinical 
perspective?  For  users  of  the  data,  are  you 
receiving  the  information  you  need  from  the 
transactions  to  pay  the  bill,  manage  the  care 
process,  etc.,  and  what  is  your  perception  of 
its  quality? 

4.  How  can  the  goal  of  administrative 
simplification  best  be  achieved  while 
meeting  the  business  needs  of  all 
stakeholders? 

In  addition,  the  Subcommittee  will  receive 
a  presentation  from  the  Health  Care 
Financing  Administration  on  unique 
identifiers  for  providers  and  payers  on 
January  21.  On  January  22,  the  Subcommittee 
will  discuss  other  business  consistent  with 
its  charge. 

Nodoe:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  should  plan 
to  arrive  at  the  building  each  day  either 
between  8:30  and  9:00  a.m.  or  12:30  and  1:00 
p.m.  so  they  can  be  escorted  to  the  meeting. 
Entrance  to  the  meeting  at  other  times  during 
the  day  cannot  be  assured. 

FOR  FURTHER  INFORMATION 
CONTACT:  Substantive  program  information 


UMI 
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as  well  as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  James  Scanlon,  NCVHS 
Executive  Staff  Director,  OfBce  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation,  DHHS,  Room  444-D.  Humphrey 
Building,  200  independence  Avenue  S.W., 
Washington,  D.C.  20201,  telephone  (202) 
690-7100,  or  Marjorie  S.  Greenberg,  Acting 
Executive  Secretary,  NCVHS,  NCHS,  CDC, 
Room  1100,  Presidential  Building,  6525 
Belcrest  Road,  Hyattsville,  Maryland  20782, 
telephone  (301)  436-7050.  Information  also 
is  available  on  the  NCVHS  homepage:  http:/ 
/as  pe.os.dhhs.gov/ncvhs/index.htm. 

Dated:  January  2, 1997. 
James  Scanlon, 

Director,  Division  of  Data  Policy.  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc.  97-434  Filed  1-8-97;  8:45  am) 
BILLING  CODE  41$1-04-M 


Centers  for  Disease  Control  and 
Prevention 

Epidemiology  Program  Office,  Office  of 
the  Director,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Notice 
of  Meeting 

Name:  Guide  to  Community  Preventive 
Services  Task  Force  Meeting. 

Times  and  Dates:  8:30  a.m. -5  p.m.,  January 
27,  1997;  8:30  a.m. -5  p.m.,  January  28,  1997. 

Place:  Terrace  Garden  Inn,  3405  Lenox 
Road,  NE,  Atlanta,  Georgia  30326. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  mission  of  the  Task  Force  is 
to  develop  and  publish  a  Guide  to 
Community  Preventive  Services,  which  is 
based  on  the  best  available  scientific 
evidence  and  current  expertise  regarding 
essential  public  health  services  and  what 
works  in  the  delivery  of  those  services.  The 
primary  purpose  of  this  second  meeting  is  to 
continue  in  the  development  of  a  shared 
vision  for  the  Guide;  review  and  assess  the 
methods  used  in  the  initial  development  of 
the  first  two  chapters;  and  to  select 
additional  topics  to  be  included  in  the  Guide. 

Matters  to  be  Discussed:  Agenda  items 
include  the  definition  of  "community"  for 
the  Guide;  defining  target  audiences  of  the 
Guide;  process  for  selection  of  topics  to  be 
included  in  the  Guide;  upnlates  on  current 
chapters  in  progress:  the  prevention  of  (a) 
motor  vehicle  injuries  and  (b)  vaccine 
preventable  diseases;  and  selection  of  new 
topics  for  upcoming  chapters. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


FOR  ADDITIONAL  INFORMATION 
CONTACT:  Marguerite  Pappaioanou,  Chief, 
Community  Preventive  Service  Guide 
Development  Activity,  Division  of  Prevention 
Research  and  Analytic  Methods, 
Epidemiology  Pro^Bm  Office.  CDC,  1600 
Clifton  Road,  NE.  M/S  D-01,  Atlanta,  Georgia 
30333,  telephone  404/639-4301. 

Persons  wishing  to  reserve  a  space  for  this 
meeting  should  call  404/639-4311  by  close  of 
business  on  January  21,  1997. 

Dated:  January  3, 1997. 
Joseph  E.  Salter 

Actin?  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  97-467  Filed  1-8-97;  8:45  am) 

BILUNG  CODE  4163-1S-P 


National  Center  for  Environmental 
Health  (NCEH)  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC); 
Notice  of  IMeeting 

Name:  Translating  Advances  in  Genetics 
into  Public  Health  Action. 

Times  and  Dates:  10  a.m. -5:30  p.m.. 
January  27,  1997;  8  a.m.-3  p.m..  January  28, 
1997. 

Place:  Terrace  Garden  Hotel,  3405  Lenox 
Road,  NE,  Atlanta,  Georgia  30326. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  CDC  has  established  a  Task  Force 
on  Genetics  in  Disease  Prevention  to:  (1) 
develop  a  strategic  plan  for  CDC-wide 
genetics  programs,  (2)  coordinate  and 
support  program  efforts,  and  (3)  convene 
constituents  and  consultants  for  their 
individual  advice  on  strategic  planning, 
priorities  for  CEXH  activities,  and  policy 
development.  This  Task  Force  was  formed  in 
October,  and  is  in  the  process  of  collecting 
and  summarizing  information  about  CDC 
efforts  related  to  genetics  that  will  be  used 
during  strategic  planning. 

This  meeting  will  enable  invited 
participants  (individuals  from  academia. 
public  health,  professional  organizations, 
consumer  groups,  and  industry)  to  provide 
input  and  discuss  strategic  planning  issues 
and  needs  associated  with  the  translation  of 
advances  in  genetics  into  public  health 
action.  Information  gained  from  this  meeting 
will  be  considered,  along  with  that 
previously  received,  in  drafting  strategic 
planning  documents.  These  docimients  will 
then  be  distributed  for  further  comment. 
Matters  to  be  Discussed:  Agenda  items 
include  discussions  on  f>opulation-based 
assessment  functions,  development  of  public 
health  policies  and  guidelines,  quality 
assurance  and  prevention  effectiveness 
functions,  and  needs  for  professional 


education  and  information  dissemination 
efforts. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

FOR  FURTHER  INFORMATION 
CONTACT:  Dometa  Williams,  Genetics  Task 
Force,  NCEH,  CDC,  4770  Buford  Highway, 
NE,  Atlanta,  G  orgia  30341,  telephone  770/ 
488-7120,  FAX  770/488-7197. 

Dated:  January  3.  1997. 
Joseph  E.  Salter. 

Acting  Director.  Management  Analysis  and 
Services  Offio    Centers  for  Disease  Con  trol 
and  Prevention  (CDC). 
|FR  Doc.  97-4^0  Filed  1-8-97;  8:45  am) 

BILLMO  CODE  4163-18-P 


Food  and  Dn'g  Administration 

[Docket  No.  g7N-0003] 

Hoffman-LaRoche,  Inc.,  et  al.; 
Withdrawal  of  Approval  of  1 1  New 
Drug  Applications,  1  At)brevlated 
Antibiotic  Application,  and  20 
At}breviated  New  Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  11  new  drug  applications 
(NDA's),  1  abbr  jviated  antibiotic 
application  (AADA),  and  20  abbreviated 
new  drug  applications  (A^4DA's).  The 
holders  of  th-  applications  notified  the 
agency  in  writing  that  the  drug  products 
were  no  longer  marketed  and  requested 
that  the  approval  of  the  applications  be 
withdravsTi. 

EFFECTfVE  DATE:  February  10,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Olivia  A.  Vieira,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville.  MD  20855,  301-594- 
1046. 

SUPPLEMENTARY  INF0RMATK3N:  The 
holders  of  the  applications  listed  in  the 
table  in  this  document  have  informed 
FDA  that  these  drug  products  are  no 
longer  marketed  and  have  requested  that 
FDA  withdraw  approval  of  the 
apphcations.  The  applicants  have  also, 
by  their  request,  waived  their 
opportunity  for  a  hearing. 


Application  no. 


Drug 

Gantrisin  (sutfisoxazole)  Tablets  

Taractan  (chlorprothixene)  Tablets 

Haklrone  (paramethasone  acetate)  TaUets 


Applicant 


NDA  &-525  . 

NDA  12-486 
NDA  12-772 


Hoftman-La  Roche.  Inc.,  340  Kingsland  St.,  BWg.  719-4. 

Nutley,  NJ  07110. 
Do. 
Eli  Lilly  and  Co.,  Lilly  Corpo'dte  Center,  Indianapolis.  IN 

46285. 
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Application  no. 


Drug 


Applicant 


ISS 


NDA  12-966  .. 
NDA  13-071   .. 

NDA  13-664  .. 
NDA  16-109  .. 

NDA  15-943  .. 

NDA  17-914  .. 

NDA  18-366  .. 

NDA  18-470  .. 
AADA  62-078 


Masterone  (droawstanolone  ofoptonate)   

Litxrtabs  (ctikydlazepoxide)  Tablets,  5.  IQ.  25  milligrams 

(mg). 

GANTANOL  (surtamethoxazole)  Suspension   

Sinubid  (acetaminophen,  phenytpropanolamine  HCi,  and 

phenylto<oxam»ne  citrate)  Exieixled  Release  Tat)lets. 
Halotex  (halopfogin)  1%  Solution 


OTIC-TRIDESILON  (desonide-acetic  acid)  Solution  0.05% 
Chymex  (tjentiromtde)  Solution  


Citjacalcin  (calcitonirvhuman.  lor  injection) 
Annpicillin  Tnhydrate  (bulk]  


ANDA  70-120 i  Proprarx!lol  Hydrochloride  Tablets.  TO  mg 


ANDA  70-121 
ANDA  70-122 
ANDA  70-123 
ANDA  70-124 
ANDA  85-288 


ANDA 
ANDA 
ANDA 
ANDA 
ANDA 
ANDA 
ANDA 
ANDA 
ANDA 
ANDA 


85-484 
85-748 
85-750 
85-751 
85-752 
87-819 
87-820 
87-821 
87-822 
88-344 


ANDA  88-814 
ANDA  88-815 
ANDA  88-816 
ANDA  89-018 


50  mg  .. 
200  mg 
10  mg  ., 
25  mg  . 
100  mg 


Propranolol  Hydrochioride  Tablets.  20  mg  

Propranolol  Hydrochlonde  Tablets.  40  mg  

Propranolol  Hydrochloride  Tablets.  60  mg  

Propranolol  Hydrochlonde  Tatilets.  80  mg  

Acetaminophen  and  Codeine  Phosphate  Tablets  USP. 
300  mg/SO  mg. 

Chlorpromazine  Hydrochloride  Tablets.  USP, 

Chlofpromazine  Hydrochloride  Tatjiets.  USP, 

Chlorpromazine  Hydrochloride  Tatilets,  USP. 

Chlorpromazine  Hydrochlonde  Tatslets,  USP, 

Chlorpromazlne  Hydrochloride  Tat)lets,  USP, 

Hydroxyzine  Hydrochlonde  Tatilets,  USP.  10  mg 

Hydroxyzine  Hydrochlonde  Tatilets,  USP.  25  mg  

Hydroxyzine  Hydrochlonde  Tatilets,  USP.  50  mg  

Hydroxyzine  Hydrochlonde  Tatilets.  USP,  100  mg  

Triprolidine  Hydrochlonde  Pseudoephedrine  Hydrochlonde 
Syrup,  1 .25  mg/30  mg  per  5  millilrters  (mL) 

Promett«izine  with  Codeine  Symp  (Promethazine  Hydro- 
chjonde  and  Codeine  Phosphate  Oral  Solution.  6.25 
mg/10  mg/5  mL) 

Prornethazine  VC  Plain  Syrup  {Promettiazme  Hydro- 
chlonde and  Phenylephrine  Hydrochlonde  Oral  Solution, 
6.25  mg/5  mg/5  mL) 

Promettiazine  Hydrochlonde.  Phenylephrine  Hydro- 
chlonde, Codeine  Phospate  Synjp.  6.25  mg'5  mg/lO  nng 
per  5  mL 

Triprolidine  Hydroctilonde  Pseudoephedrine  Hydroct>londe 
arxl  Codeine  Phosphate  Cough  Syrup,  1 .25  mg/30  mg/ 
10  mg  per  5  mL 


HoffmarvLa  Roche,  Inc. 
Do. 

Do. 

Parke-Davis,  2800  Plymouth  Rd.,  Ann  Artx)r,  Ml  48105. 

Westwood-Squibb  Pharmaceuticals,  Inc., 100  Forest  Ave. 

Buffalo,  NY  14213-1091. 
Bayer  Corp.,  400  Morgan  Ln.,  West  Haven,  CI  06516- 

4175. 
Savage  Latioratories,  Division  of  Altana,  Inc.,  60  Baylis 

Rd.,  Melville,  NY  11747. 
Cita-Geigy  Corp.,  Summit,  NJ  07901 . 
Sandoz  Ptiarmaceuticals,  59  Route  10,  East  Hanover, 

NJ07936-1080. 
Schering  Corp.,  2000  Galloping  Hill  Rd.,  Kenilworth,  NJ 

07033. 
Do. 
Do. 
Do. 
Do. 
KV  Pharmaceutical  Co.,  2503  South  Hanley  Rd.,  St. 

Louis.  MO  63144-2555. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
H.  R.  Cenci  Latioratories,  Inc.,  P.O.  Box  12524,  Fresno, 

CA  93778-2524. 
Do. 


Do. 
Do. 

Do. 


Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Ehrector,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  the  applications  listed 
in  the  table  in  this  document,  and  all 
amendments  and  supplements  thereto, 
is  hereby  withdrawn,  effective  Februarv 
10.  1997. 

Dated:  December  30.  1996. 
luet  W««dcock. 

Director,  Center  for  Drug  Evaluation  and 

Research. 

(FR  Doc.  97-524  Filed  l-«-97:  8  45  ami 

HLUMaCOOC  41M-«1-F 


Health  Care  Financing  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c){2)(.\)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCF.M.  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 


collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Request:  Revision  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Statistical 
Report  on  Medical  Care:  Eligibles, 
Recipients,  Payments  and  Services; 
Fonu  No.:  HCFA-2082;  Use:  The  data 
reported  in  the  HCFA-2082  are  the  basis 
of  actuarial  forecasts  for  Medicaid 
service  utilization  and  costs;  of  analysis 
and  cost  savings  estimates  required  for 
legislative  initiatives  relating  to 
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Medicaid  and  for  responding  to  requests 
for  infonnation  from  HCFA 
components,  the  Department,  Congress 
and  other  customers.;  Frequency: 
Annually;  Affected  Public:  State,  local, 
or  tribal  government;  Number  of 
Respondents:  54;  Total  Annual 
Responses:  54;  Total  Annual  Hours: 
17,214. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above, 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  OfBce  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
infonnation  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Linda 
Mansfield,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  December  31, 1996. 
Edwin  J  .  Glatzel, 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

[PR  Doc.  97-455  Filed  1-&-97;  8:45  am] 

BtLLMQ  CODE  4120-03-P 


Health  Resources  and  Services 
Administration 

Council  on  Graduate  Medical 
Education  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  1997: 

Name:  Council  on  Graduate  Medical 
Education 

Date  and  Time:  February  5,  1997.  1:00 
p.m.— 5:00  p.m.,  February  6,  1997,  8:30 
a.m. — 4:00  p.m. 

Place:  Omni  Shoreham  Hotel,  2500  Calvert 
Street,  N.W.,  Washington,  D.C.  20008, 
Palladian  Room. 

This  meeting  is  open  to  the  Public. 

Agenda:  The  agenda  will  include  two 
panel  discussions,  one  is  a  sununary  of  the 
current  policy  environment,  the  other 
academic  medicine,  managed  care  and  GME. 
Discussions  on  the  suggested  future 
directions  for  COGME.  Reports  and 
recommendations  in  the  following  areas: 
International  Medical  Graduates  and  Options 
Paper — Reducing  First-Year  Resident 
Numbers. 

Anyone  requiring  information  regarding 
the  subject  should  contact  F.  Lawrence  Clare, 
M.D.,  M.P.H..  Deputy  Executive  Secretary, 
telephone  (301)  443^326.  Council  on 


Graduate  Medical  Education,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Room  9A-27,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  )anuary  3,  1997. 

J.  Henry  Monies, 

Director,  Office  of  Policy  and  Information 

Coordination. 

(FR  Doc.  97-522  Filed  1-&-97;  8:45  am) 

BILUNG  CODE  4160-1  »-^ 


National  institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Biomedical  Research 
Technology  (Telephone  Conference  Call). 

ZJote.  January  30.  1997. 

Time:  2:00  p.m. 

Place:  National  Institutes  of  Health,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-7965. 

Contact  Person:  Dr.  Sharon  Moss, 
Scientific  Review  Administrator,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-7965,  (301)  435-0822. 

Purpose/ Agenda:  To  evaluate  and  review 
contract  proposals. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  prop>osals.  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.371.  Biomedical  Research 
Technology,  National  Institutes  of  Health. 
HHS) 

Dated:  January  3,  1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-447  Filed  l-d-97:  8  45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Preparation  of  a  Joint  Environmental 
Impact  Statement  /Environmental 
Impact  Report  for  Federal  and  State 
Actions  Associated  With  Furthering 
the  Purposes  of  the  September  28, 
1996,  Agreement  Between  the  United 
States,  State  of  Callfomla,  and 
MAXXAM,  Inc.  and  Ite  Sut)sidiary, 
Pacific  Lumber  Company 

agency:  Fish  and  Wildhfe  Service. 
Interior. 

Cooperating  Agencies:  National 
Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric 
Administration,  Commerce, 
Environmental  Protection  Agency, 
Forest  Service,  Agriculture,  Bureau  of 
Land  Managem  nt.  Interior.  CaUfomia 
State  Resources  Agency,  California  State 
Department  of  Forestry  and  Fire 
Protection,  California  State  Department 
of  Fish  and  Game. 

ACTION:  Notice  of  additional  public 
scoping  meeting  and  extension  of 
scoping  comment  period. 

SUMMARY:  As  specified  in  the  official 
Notice  of  Intent  (FR,  Vol.  61 .  No.  250. 
p.  68285).  five  public  scoping  meetings 
were  scheduled  and  all  scoping 
comments  to  the  notice  were  requested 
to  be  received  by  February  10,  1997 
This  present  Notice  announces  that  a 
sixth  public  scoping  meeting  has  been 
scheduled  and  the  above  agencies 
request  all  scoping  comments  to  this 
notice  be  received  by  February  18,  1997. 
The  sixth  public  scoping  meeting  has 
been  scheduled  for  Tuesday,  Februarv 
11.  1997,  Radisson  Plaza  Hotel,  1400 
Parkview  Avenue.  Manhattan  Beach, 
California,  from  1  p.m.  to  no  later  than 
4  p.m.,  and  from  6  p.m.  to  no  later  than 
9  p.m. 

ADDRESSES:  Comments  regarding  the 
scope  of  the  EIS  should  be  addressed  to 
Mr.  Bruce  Halstead,  U.S.  Fish  and 
Wildhfe  Ser\'ice,  1125  16th  Street, 
Room  209,  .Areata,  CA  95521-5582. 
Comments  should  be  received  on  or 
before  Februan,-  18,  1997,  at  the  above 
address.  Written  comments  may  also  be 
sent  by  facsimile  to  (707)  822-8136. 
Comments  received  will  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  (8:00  a.m. 
to  5:00  p.m..  Monday  through  Friday)  at 
the  above  office;  please  call  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dermis  Mackey.  U.S.  Fish  and  Wildlife 
Service,  911  NE  11th  Avenue.  Portland. 
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Oregon  97232-4181,  Telephone:  (503) 
231-6241. 

John  H.  Doebel. 

ActJng  Regional  Director,  Region  1 .  U.S.  Fish 
and  Wildlife  Service. 
(FR  Doc.  97-t63  Filed  1-8-97;  8:45  am) 
■lUJNQ  CODE  4310-«»-P 


Bureau  of  Land  Management 
[NV-930-87-1430-01;  N-56717] 

Termination  of  Recreation  and  Public 
Purposes  Classification;  Nevada 

AGENCY:  Department  of  the  Interior. 
Bureau  of  Land  Management 
ACnOH:  Notice. 

SUMMARY:  This  notice  terminates 
Recreation  and  Public  Purposes 
Qassification  N-56717  in  its  entirety 
and  provides  for  opening  the  land  to 
disposal  by  exchange  to  American  Land 
Conservancy,  pursuant  to  section  206  of 
the  Federal  Land  Pohcy  and 
Management  Act  of  October  21,  1976 
(43  CFR  2200). 

EFFECTIVE  DATE:  January  9,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Frassa.  Las  Vegas  District  Office, 
Bureau  of  Land  Management,  4765 
Vegas  Drive,  Las  Vegas,  NV  89108,  (702) 
647-5116. 

SUPPLEMENTARY  INFORMATION:  On 
February  22,  1995,  a  lease  was  issued  to 
the  Armenian  Apostolic  Church  in  Las 
Vegas  for  a  chiux:h  and  community 
center  pursuant  to  the  Recreation  and 
Public  Purposes  Act  (43  CFR  2740)  for 
the  following  described  land  comprising 
5  acres: 

Mount  Diablo  Meridian,  Nevada 

T.  21  S.,  R.  60  E., 
SEC.  18,  E^/zNE'AN'E'ASE'/t. 

The  church  and  community  center 
were  not  constructed  and  the  proponent 
relinquished  the  lease  on  November  25, 
1996.  American  Land  Conservancy  has 
requested  the  parcel  in  an  exchange. 
The  lands  are  segregated  for  exchange 
purposes  by  notation  to  the  public  land 
records  and  will  remain  closed  to  other 
forms  of  disposition. 

Pursuant  to  Recreation  and  Public 
Purpose  Act  of  July  25,  1979  (43  CFR 
2740],  classification  of  the  above 
described  lands,  serial  number  N- 
56717,  is  hereby  terminated  in  its 
entirety.  And  in  accordance  with 
section  206  of  the  Federal  Land  PoUcy 
and  Management  Act  of  October  21, 
1976,  (43  CFP  2200),  and  the  Federal 
Land  Exchange  Facilitation  Act  of 
August  20,  1988,  (43  CFR  Parts  2090 
and  2200),  the  land  will  remain  closed 
to  all  other  forms  of  appropriation 


including  the  mining  and  mineral  laws, 
pending  disposal  of  the  land  by 
exchange. 

Dated:  December  30,  1996. 
Michael  F.  Dwyer, 
District  Manager. 

[FR  Doc.  97-456  Filed  l-»-97;  8:45  am) 
BILUNQ  CODE  4310-HC-P 

[WY-O4O-07-1 430-01;  WYW-1 37885] 

Realty  Action;  Direct  Sale  of  Put>ilc 
Lands;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Intenor. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  land  in 
Sublette  County  has  been  examined  and 
found  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1713)  at  not  less  than  the  fair  market 
value. 

Sixth  Principal  Meridian 

T.  32  N  ,  R.  107W., 
Sec.  23,  Lett. 

The  above  lands  contain  .06  acres,  more  or 

less. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
proposes  to  sell  the  surface  estate  of  the 
above  described  land  to  Kenneth  and 
Mary  J  Hallinan.  A  portion  of  their 
home  was  inadvertently  constructed  on 
public  land, 

FOR  FURTHER  INFORMATION  CONTACT: 
Grace  Jensen,  Realty  Specialist,  Bureau 
of  Land  Management,  Pinedale  Resource 
Area,  P.O.  Box  768.  Pinedale,  Wyoming 
82941, 307-367-4358. 

The  proposed  sale  is  consistent  with 
the  Pinedale  Resource  Area 
Management  Plan  and  would  serve 
important  pubUc  objectives  which 
cannot  be  achieved  prudently  or 
feasibly  elsewhere.  The  land  contains 
no  other  known  public  values.  Detailed 
information  concerning  this  action  is 
available  for  review  at  the  Bureau  of 
Land  Management,  Pinedale  Resource 
Area  Office,  432  E.  Mill  Street,  Pinedale, 
Wyoming,  82941. 

Conveyance  of  the  public  land  will  be 
subject  to: 

1.  Reservation  of  a  right-of-way  for 
ditches  or  canals  pursuant  to  the  Act  of 
August  30.  1890,  43  U.S.C.  945. 

2.  Reservation  of  all  minerals  to  the 
United  States  of  America,  together  with 
the  right  to  prospect  for,  mine  and 
remove  the  minerals. 

3.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  conveyance. 
Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 


segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the  Federal 
Land  Policy  and  Management  Act  and 
leasing  under  the  mineral  leasing  laws. 
The  segregative  effect  will  end  upon 
issuance  of  the  patent  or  270  days  from 
the  date  of  this  publication,  whichever 
occurs  first. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  issuance  of  this  notice, 
interested  parties  may  submit  comments 
to  the  Bureau  of  Land  Management, 
District  Manager,  Rock  Springs,  280 
Highway  191  North,  Rock  Springs, 
Wyoming  82901.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections  this  proposed  realty 
action  will  become  final. 

Dated:  December  18, 1996. 
Michelle  J.  Chavez, 
District  Manager. 

[FR  Doc.  97-510  Filed  1-8-97;  8:45  am] 
BILUm  COOE  4310-22-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
Diecember  28, 1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
January  24,  1997. 
Carol  D.  ShuU, 
Keeper  of  the  National  Register. 

Florida 

Brevard  County,  Gleason,  William  H., 
House,  1736  Pineapple  Ave., 
Melbourne,  96001608 

Louisiana 

Ouachita  Parish,  Bynum  House,  604 
Grammont  St.,  Monroe,  96001611 

Harvey  House,  608  Grammont  St., 
Monroe,  96001610 

St.  Martin  Parish,  Bonin  House,  421  N. 
Main  St.,  St.  Martin ville.  96001609 

Minnesota 

Meeker  County,  District  No.  48  School, 
off  Co.  Hwy.  6,  approximately  1  mi. 


UMI 


S  of  us  12,  Collinwood  Township, 
Dassel  vicinity ,  9600 1612 
Steele  County,  firidge  No.  L-5573  (Iron 
and  Steel  Bridges  in  Minnesota  MPS), 
Twp.  Rd.  95  over  the  Straight  River, 
E  of  US  65,  CUnton  Falls  Township, 
Owatonna  vicinity,  96001613 

Nebraska 

Lancaster  County,  Charlton,  WilUam  H., 
House,  US  77,  approximately  1  mi.  S 
of  jet.  with  NE  33,  Roca  vicinity, 
96001614 

Scotts  Bluff  County,  Tri-State  Land 
Company  Headquarters  Building,  13 
W.  Overland  St.,  Scottsbluff. 
96001615 

New  Mexico 

Sierra  County,  Elephant  Butte  Historic 
District,  Roughly,  along  NM  51  from 
the  Elephant  Butte  Dam  to  Mescal 
Canyon  and  along  NM  52  from  Ash 
Canyon  to  Long  Ridge,  Elephant  Butte 
vicinity,  96001616 

Ohio 

Ashland  County,  City  Hall  and  Opera 

House,  156  N.  Water  St.,  Loudonville, 

96001618 
Myers  Block — Home  Company  Building, 

1  E.  main  St.,  Ashland,  96001620 
Clark  County,  Ollie's  Tavern,  10516 

Marquart  Rd.,  New  CarUsle  vicinity, 

96001619 
Cuyahoga  County,  Humphrey  Concrete 

House,  128  E.  156th  St..  Cleveland, 

96001617 
Lake  County,  Penfield,  Louis  A.,  House, 

2203  River  Rd.,  Willoughby  Hills, 

96001622 
Lorain  Coimty,  Smith.  Charles  William 

and  Anna,  House,  651  W.  Broad  St., 

Elyria,  96001623 
Stark  County,  Eagles  Building — Strand 

Theater.  243  E.'Main  St.,  AUiance. 

96001624 
Stahl— Hoagland  House,  330  W. 

Wooster  St.,  Navarre.  96001621 

Texas 

Hunt  County,  Katy  Depot,  3201  Lee  St., 

Greenville,  96001625 
Travis  County,  Wroe — Bustin  House. 

506  Baylor  St  ,  Austin,  96001626 

Virginia 

Loudoun  County,  Cleremont  Farm,  E 
side  of  VA  619,  .6  mi.  NE  of  VA  743. 
Upperville  vicinity,  96001627 

Wisconsin 

Calumet  County,  High  Cliff  Mounds. 
SW  of  jet.  of  High  Chff  Rd.  and  S 
entrance  to  Hi^  Chff  State  Park, 
Sherwood  vicinity,  96001629 

Columbia  County,  Church  Hill  Historic 
District,  Roughly  bounded  by  Adams, 
Pleasant,  Lock,  and  Franklin  Sts., 
Portage,  96001628 
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Wyoming 

Natrona  Coimty,  Church  of  Saint 
Anthony,  (Buildings  Designed  by 
Garbutt,  Weidner.  and  Sweeney  in 
Casper  MPS),  604  S.  Center  St,! 
Casper,  9G001631 

Elks  Lodge  No.  1353,  (Buildings 
Designed  by  Garbutt,  Weidner.  and 
Sweeney  in  Casper  MPS).  108  E.  7th 
St.,  Casper,  96001632 

Rooseveh  School,  (Buildings  EK?signed 
by  Garbutt.  Weidner,  and  Sweenev  in 
Casper  MPS),  140  E.  K  St.,  Casper! 
96001633 

Sweetwater  County,  Wardell  Court 
Historic  Residential  District.  Wardell 
Crt.,  jet.  with  D  St..  Rock  Springs, 
96001630. 

[FR  Doc.  97-^87  Filed  1-8-97;  8:45  am) 

BILLING  CODE  4310-7(M> 


AGENCY  FOR  IKTERNATIONAL 
DEVELOPMENT 

Proposed  Collection:  Comment 
Request 

summary:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  pubhc  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995^ 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  or  continuing 
collections  of  information  is  necessarv 
for  the  propwr  performance  of  the 
functions  of  the  agency,  including 
whether  information  shall  have 
practical  utility;  fb)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quahty,  utiHty,  and  clarity  of  the 
information  collected;  and  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Send  comments  on  or  before 
February  21,  1997. 

ADDRESS  INFORMATION  TO:  Mar>-  Ann 
Ball,  Bureau  of  Management,  Office  of 
Administration  Services,  Information 
Support  Services  Division,  U.S.  Agency 
for  International  Development,  Room 
1113,  SA-16,  Washington,  D.C.  (703) 
736-4743  or  via  e-mail 
MBall@USAID.Gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-552. 
Form  Number:  N/A. 
Title:  Financial  Status  Report. 
Type  of  Submission:  Renew. 


Purpose:  USAID  wants  to  require 
grant  and  cooperative  agreement 
recipients  who  work  in  multiple 
countries  in  Eastern  Europe  and  the 
New  Independent  States  to  provide 
expenditure  reports  by  country'.  USAID/ 
ENI  has  stated  in  the  "remarks"  section 
of  SF-269  or  SF-269A.  or  other 
applicab'"  approved  financial  report 
form  that  "For  assistance  programs  in 
Eastern  Europe  or  the  New  Independent 
States  which  cover  programs  in  more 
than  one  country,  recipients  shall 
specifv'  the  amount  of  the  total  Federal 
share  which  was  expended  for  each 
country  *   *   '."The  USAID/ENI  has 
sought  a  class  deviation  to  the  statue 
from  the  Office  of  Budget  and 
Management  in  accordance  with  the  22 
CFR  226.4.  The  information  are  being 
collected  so  that  USAID  will  know  how 
much  of  its  funds  are  being  spent  for 
each  country  in  order  to  report  to 
Congress,  the  Office  of  Management  and 
Budget  and  other  requesters.  Also,  the 
reporting  requirements  are  necessarv  to 
assure  that  USAID  funds  are  expended 
in  accordance  with  statutory 
requirements  and  USAID  policies. 

Annual  Reporting  Burden 

Respondents:  80, 
Annual  responses:  320, 
Total  Annual  responses:  5120. 

Dated:  December  6,  1996. 
WUlette  L.  Smith. 

Acting  Chief.  Information  Support  Senices 
Division.  Office  of  Administrative  Services. 
Bureau  of  Management. 
(FR  Doc.  97-508  Filed  1-8-97;  8:45  am] 
BaUNG  COOC  6116-01-H 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301, 43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(Cra),  this  is  notice  that  on  November 
20.  1996.  Ansys,  hic,  2  Goodyear, 
h^ine.  Cahfomia  92718,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  Usted  below; 


Drug 


Schedule 


PhencyclKJine  (7471) 


Plpendinocyctohexanecartxxiitr- 
lle  (8603). 
Benzoytecgomne  (9180)  


The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  produce 
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standards  and  controls  for  in-vitro 
diagnostic  drug  testing  systems. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention;  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (60  days 
from  publication). 

Dated;  December  31,  1996. 
G«ne  R.  Hoislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  97-^28  Filed  1-&-97;  8:45  am] 

BIUJNG  CODE  441(M»-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  in  a  letter  dated 
Novemt)er  12,  1996,  Arenol  Chemical 
Corporation,  189  Meister  Avenue, 
SomerviHe,  New  Jersey  08876,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  n- 
ethylamphetamine  (1475)  a  hiasic  class 
of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  manufacture  the 
listed  controlled  substance  to  supply  a 
customer  in  Switzerland. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  March 
10,  1997. 

Dated;  December  18,  1996. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc.  97-429  Filed  1-8-97;  8:45  am] 
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NATIONAL  BANKRUPTCY  REVIEW 
COMMISSION 

Meeting 

agency:  National  Bankruptcy  Review 

Commission. 

ACTION:  Notice  of  public  meeting. 

TIME  AND  DATE:  Wednesday.  January  22, 
1997;  8:30  A.M.  to  5:00  P.M.  and 
Thursday,  January  23. 1997;  8:30  A.M. 
to  3:30  P.M. 

PLACE:  Thurgood  Marshall  Federal 
Judiciary  Building.  Federal  Judicial 
Center  Education  Center  Auditorium, 
One  Columbus  Circle.  N.E.,  Washington, 
D.C.  20544.  The  public  should  enter 
through  the  South  Lobby  entrance  of  the 
Thurgood  Marshall  Federal  Judiciary 
Building. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

NOTICE:  At  its  public  meeting,  the 
Commission  will  consider  general 
administrative  matters  and  substantive 
agenda  items  including  small  business, 
future  claims  and  the  United  States 
Trustee  Program,  Commission  working 
groups  will  consider  the  following 
substantive  matters:  Chapter  11, 
government,  jurisdiction  and  procedure, 
small  business,  consumer  bankruptcy, 
and  service  and  ethics.  Two  open  forum 
sessions  for  public  participation  will  be 
held  on  Janua.rY  23,  1997  fi-om  8:30  A.M. 
to  10:00  A.M.  and  from  2:30  P.M.  to  3:30 
P.M. 

SUPPLEMENTARY  INFORMATION:  Any 
individual  or  organization  who  wants  to 
make  an  oral  presentation  to  the 
National  Bankruptcy  Review 
Commission  concerning  the 
Commission's  statutory  responsibilities 
may  do  so  at  the  open  forum  sessions. 
Persons  who  would  like  to  make  an  oral 
presentation  to  the  Commission  at  the 
open  forum  sessions  may  register  in 
advance  by  contacting  the  National 
Bankruptcy  Review  Commission  at 
(202)  273-1813  no  later  than  Tuesday, 
January-  21,  1997  before  5:00  P.M.  EST 
and  providing  name,  organization  (if 
applicable),  address  and  phone  number, 
or  may  register  in  person  at  the  National 
Bankruptcy  Review  Commission 
registration  desk  at  the  meeting  site  by 
providing,  name,  organization  (if 
applicable),  address  and  phone  number. 
If  the  volume  of  requests  to  speak  to  the 
Commission  at  the  open  forum  sessions 
exceeds  the  time  available  to 
accommodate  all  such  requests,  the 
speakers  will  be  chosen  on  the  basis  of 
order  of  registration. 

Oral  presentations  will  be  limited  to 
five  minutes  per  speaker.  Persons 
speaking  are  requested,  but  not 
required,  to  supply  twenty  (20)  copies  of 


their  written  statements  prior  to  their 
presentations  to  the  National 
Bankruptcy  Review  Commission, 
Thurgood  Marshall  Federal  Judiciary 
Building,  One  Columbus  Circle,  N.E., 
Suite  G-350,  Washington,  DC  20544. 
Written  submissions  are  not  subject  to 
any  limitations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Susan  Jensen-Conklin  or 
Carmelita  Pratt  at  the  National 
Bankruptcy  Review  Commission, 
Thurgood  Marshall  Federal  Judiciary 
Building,  One  Columbus  Circle,  N.E., 
Suite  G-350.  Washington,  D.C.  20544; 
Telephone  Number:  (202)  273-1813. 
Susan  lensen-Conklin, 
Deputy  Counsel. 

[FR  Doc.  97-530  Filed  1-8-97;  8:45  am) 
BILUNG  CODE  6820-3»-P 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordl(eeping  Requirements:  Notice 
of  Pending  Submittal  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  0MB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collection:  10  CFR  Part  110— Rules  and 
Regulations  for  the  Export  and  Import  of 
Nuclear  Equipment  and  Material. 

2.  Current  OMB  approval  number: 
3150-0036. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
Any  person  in  the  U.S.  who  wishes  to 
export  or  import  nuclear  material  and 
equipment  subject  to  the  requirements 
of  10  CFR  110  or  to  export  incidental 
radioactive  material  that  is  a 
contaminant  of  shipments  of  more  than 
100  kilograms  of  non-waste  material 
using  existing  NRC  general  licenses. 

5.  The  number  of  annual  reporting 
respondents:  100.  The  number  of 
annual  recordkeeping  respondents:  125. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  reporting,  130  hours  (1.3  hours 
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per  response);  recordkeeping,  150  hours 
(1.2  hours  per  respondent). 

7.  Abstract:  10  CFR  110  provides 
appHcation,  reporting,  and 
recordkeeping  requirements  for  exports 
and  imports  of  nuclear  material  and 
equipment  subject  to  the  requirements 
of  a  specific  Hcense  or  a  general  hcense 
and  exports  of  incidental  radioactive 
material.  The  information  collected  and 
maintained  pursuant  to  10  CFR  110 
enables  the  NRC  to  authorize  only 
imports  and  exports  which  are  not 
inimical  to  U.S.  common  defense  and 
security  and  which  meet  applicable 
statutory,  regulatory,  and  pohcy 
requirements. 

Submit,  by  March  10.  1997,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quahty.  utihty,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Pubhc  Dociunent  Room. 
2120  L  Street  NW.  (lower  level)^ 
Washington,  DC.  Members  of  the  pubhc 
who  are  in  the  Washington.  DC  area  can 
access  this  document  via  modem  on  the 
Public  Document  Room  Bulletin  Board 
(NRC's  Advanced  Copy  Document 
Library),  NRC  subsystem  at  FedWorld, 
703-321-3339.  Members  of  the  pubhc 
who  are  located  outside  of  the 
Washington.  DC  area  can  dial 
FedWorld.  1-800-303-9672.  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  dociunent.  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608. 

Comments  and  questions  may  be 
directed  to  the  NRC  Clearance  Officer. 
Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington,  DC  20555-0001.  or  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockvilie,  Maryland,  this  second 
day  of  January,  1997. 


For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford. 

Designated  Senior  Official  for  Information 
Resources  Management. 
!FR  Doc.  97^72  Filed  1-8-97;  8:45  am] 
BILLING  CODE  7SS(M)1-P 


Commonwealth  of  Massachusetts: 
Staff  Assessment  of  Proposed 
Agreement  Between  the  Nuclear 
Regulatory  Commission  and  the 
Commonwealth  of  Massachusetts 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  Agreement 

with  the  Commonwealth  of 

Massachusetts. 


SUMMARY:  The  U.  S.  Nuclear  Regulator)- 
Commission  (NRC)  has  received,  from' 
the  Governor  of  the  Commonwealth  of 
Massachusetts,  a  proposal  to  enter  into 
an  Agreement  pursuant  to  Section  274 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (Act).  The  proposed 
Agreement  would  permit  Massachusetts 
to  assume  certain  portions  of  the 
Commission's  regulatory  autharity.  As 
required  by  the  Act.  NRC  is  pubhshing 
the  proposed  Agreement  for  pubUc 
comment.  NRC  is  also  publishing  a 
summary  of  the  NRC  staff  assessment  of 
the  proposed  Massachusetts  radiation 
control  program.  Comments  are 
requested  on  the  proposed  Agreement, 
especially  pubhc  health  and  safety 
aspects,  and  the  assessment. 

The  Agreement  wrill  effectively  release 
(exempt)  persons  in  Massachusetts  from 
certain  portions  of  the  Commission's 
regulatory  authority.  The  Act  also 
requires  that  NRC  pubUsh  those 
exemptions.  Notice  is  hereby  given  that 
the  pertinent  exemptions  have  been 
previously  pubhshed  in  the  Federal 
Register  and  are  codified  in  the 
Commission's  regulations  as  10  CFR 
Part  150, 

DATES:  The  comment  period  expires 
January  23.  1997 

Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Written  comments  may  be 
submitted  to  Mr.  David  L.  Meyer.  Chief, 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Pubhcations  Services.  Office  of 
Administration.  Washington,  DC  20555- 
0001.  Copies  of  comments  received  by 
NRC  may  be  examined  at  the  NRC 
Pubhc  Document  Room.  2120  L  Street, 
NW.  (Lower  Level),  Washington.  DC. 
Copies  of  the  proposed  Agreement, 
along  with  copies  of  the  request  by 


Governor  Weld  including  referenced 
enclosures,  apphcable  legislation, 
regulations  for  the  control  of  radiation, 
and  the  hill  text  of  the  NRC  staff 
assessment  are  also  available  for  pubhc 
inspection  in  the  N'RC's  Public 
Document  Room. 

FOR  FURTHER  INFORMATION  COffTACT: 
Richard  L.  Blanton,  Office  of  State 
Programs,  U.S.  Nuclear  Regulator,' 
Commission,  Washington,  DC  20555- 
0001.  Telephone  (301)  415-2322  or  e- 
mail  RLB@NRC.GOV. 
SUPPLEMENTARY  INFORMATKX:  The 
Commission  has  received  a  request  from 
Governor  William  Weld  of 
.Massachusetts  to  enter  into  an 
.Agreement  whereby  the  NRC  would 
discontinue,  and  the  Commonwealth 
would  assume,  certain  regulatory- 
authority  as  specified  in  the  Act' 
Section  274  of  the  Act  authorizes  the 
Commission  to  enter  into  such  an 
agreement. 

Section  274e  of  the  Act  requires  that 
the  terms  of  the  proposed  Agreement  be 
published  for  pubhc  comment  once 
eacii  week  for  four  consecutive  weeks. 
This  notice  is  being  pubhshed  in  the 
Federal  Register  in  hilfillment  of  the 
requirement. 

I.  Background 

(a)  Section  274d  of  the  Act  provides 
the  mechanism  whereby  a  State  may 
assume  regulator,'  authority,  otherwise 
reserved  to  the  NRC.  over  certain 
radioactive  materials  '  and  uses  thereof. 
In  a  letter  dated  March  28,  1996, 
Governor  Weld  certified  that  the 
Commonwealth  of  Massachusetts  has  a 
program  for  the  control  of  radiation 
hazards  that  is  adequate  to  protect 
health  and  safety  of  the  pubhc  withm 
the  Commonwealth  with  respect  to  the 
materials  covered  by  the  proposed 
Agreement,  and  that  the  Commonwealth 
desires  to  assume  regulaton,- 
responsibility  for  these  materials. 
Included  with  the  letter  was  the  text  of 
the  proposed  Agreement,  which  is 
shown  in  Appendix  A  to  this  notice. 

The  specific  authorities  requested  by 
the  Commonwealth  of  Massachusetts 
under  this  proposed  Agreement  are  (1) 
the  regulation  of  byproduct  materials  as 
defined  in  Section  lle.(l)  of  the  Act.  (2) 
the  regulation  of  source  materials,  (3) 
the  regulation  of  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass.  (4)  the  evaluation 


'  The  materials,  .wmetimes  referred  to  as 
'agreemeni  maierials.  "  are:  (a)  Byproduct  materials 
as  defined  in  Section  1  le.(l )  of  the  .\ct:  (b) 
Byproduct  materials  as  defined  in  Section  lie. 12)  of 
the  .\cu  (c)  Source  materials  as  defined  in  Section 
llz  of  ihe.^ct;  and  Id)  Special  nuciea:  materials 
as  defined  in  Section  1  laa.  of  the  Aci,  restricted  to 
quantities  not  sufficient  to  fo.Tn  a  critical  mass 
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of  the  safety  of  sealed  sources  and 
devices  (containing  materials  covered 
by  the  Agreement)  for  distribution  in 
interstate  commerce,  and  (5)  the  land 
disposal  of  low-level  radioactive  waste 
(as  defined  in  the  Low- Level 
Radioactive  Waste  Policv  Amendments 
Act  of  1985,  42  U.S.C.  2621b)  received 
from  other  persons.  The  Commonwealth 
does  not  wish  to  assume  authority  over 
the  regulation  of  byproduct  materials  as 
defined  in  Section  lie. (2)  of  the  Act, 
that  is  over  tailings  from  the  recover^'  of 
source  materials  from  ore,  but  does 
reserve  the  right  to  apply  at  a  future  date 
for  an  amended  agreement  to  assume 
authority  in  this  area. 

(b)  The  proposed  agreement  contains 
nine  articles  that  (1)  list  the  materials 
and  activities  to  be  covered  by  the 
Agreement;  (2)  specify  the  activity  for 
which  the  Commission  will  retain 
regulatory  authority;  (3)  allow  for  future 
amendment  of  the  Agreement;  (4)  allow 
for  certain  regulatory  changes  by  the 
Commission;  (5)  reference  the  continued 
authority  of  the  Commission  for 
purposes  of  safeguarding  nuclear 
materials  and  restricted  data;  (6)  commit 
the  Conunonwealth  and  NRC  to 
exchange  information  necessary  to 
maintain  coordinated  and  comp>atible 
programs;  (7)  recognize  reciprocity  of 
licenses  issued  by  the  respective 
agencies;  (8)  identify  criteria  for  the 
suspension  or  termination  of  the 
Agreement;  and  (9)  specify  the  proposed 
effective  date.  The  Commission  reserves 
the  option  to  modify  the  terms  of  the 
proposed  Agreement  in  response  to 
comments,  to  correct  errors,  and  to 
make  editorial  changes  in  style.  Also, 
because  of  several  issues  posed  by  this 
request  which  required  resolution 
before  the  Agreement  could  be 
concluded,  the  effective  date  requested 
by  the  Governor  could  not  be  realized. 
The  final  text  of  the  Agreement,  with 
the  actual  effective  date,  will  be 
pubUshed  after  the  Agreement  is 
approved  by  the  Commission. 

(c)  The  Massachusetts  radiation 
control  program  currently  regulates 
users  of  naturally-occurring  and 
accelerator-produced  radioactive 
materials,  and  users  of  certain  radiation- 
producing  electronic  machines.  The 
program  was  enabled  by  Massachusetts 
law  (Massachusetts  General  Law 
(M.G.L.I  Chapter  111,  §5B)  in  1958.  This 
statute  was  later  replaced  by  M.G.L. 
Chapter  111,  Sections  5M  through  5P  In 
1987.  M.G.L.  Chapter  lllH  was  added 
to  provide  for  the  regulation  of  low-level 
radioactive  waste.  Section  7  of  the 
legislation  contains  the  authority  for  the 
Governor  to  enter  into  an  Agreement 
with  the  Commission. 


The  Massachusetts  regulations 
contain  provisions  for  the  orderly 
transfer  of  authority  over  NRC  licenses 
to  the  regulatory  control  of  the 
Commonwealth.  After  the  effective  date 
of  this  proposed  Agreement,  Ucenses 
issued  by  NRC  will  continue  in  effect 
under  Massachusetts  regulatory 
authority  until  these  licenses  expire  or 
are  replaced  by  Commonwealth  issued 
licenses. 

(d)  The  NRC  staff  assessment  finds  the 
proposed  Massachusetts  program 
adequate  to  protect  public  health  and 
safety,  and  compatible  with  the  NRC 
program  for  materials  regulation. 

II.  Summary  of  the  NRC  Staff 
Assessment  of  the  Massachusetts 
Program  for  the  Control  of  Agreement 
Materials 

NRC  staff  has  examined  the  proposed 
Massachusetts  radiation  control 
program  with  respect  to  the  abiUty  of 
the  program  to  regulate  agreement 
materials.  The  examination  was  based 
on  the  Commission's  poUcy  statement 
"Criteria  for  Guidancp  of  States  and 
NRC  in  Qfscontinuance  of  NRC 
Regulatory  Authority  and  Assumption 
Thereof  by  States  Through  Agreement" 
(referred  to  herein  as  the  "criteria")  (46 
FR  7540;  January  23,  1981,  as  amended). 

(a)  Organization  and  Personnel.  The 
proposed  program  unit  responsible  for 
regulating  agreement  materials  will 
consist  of  13  technical/ professional 
positions  within  the  existing  radiation 
control  program  of  the  Massachusetts 
Department  of  Public  Health.  The 
qualifications  for  staff  members 
specified  in  the  personnel  position 
descriptions,  and  the  qualifications  of 
the  current  staff  members,  meet  the 
criteria  for  education,  training  and 
experience.  Ail  current  staff  members 
hold  at  least  bachelor's  degrees  in 
physical  or  Ufe  sciences,  or  have  a 
combination  of  education  and 
experience  at  least  equivalent  to  a 
bachelor's  degree  Most  staff  members 
hold  advanced  degrees,  and  have  had 
additional  training  and  experience  in 
radiation  protection.  .Senior  staff  have 
more  than  five  years  experience  each  in 
radiation  control  programs.  The 
program  director  has  a  master's  degree 
in  public  health  and  15  years  experience 
in  regulatory  health  physics. 

(b)  Legislation  and  regulations.  The 
Massachusetts  Department  of  Public 
Health  is  designated  by  statute  to  be  the 
radiation  control  agency.  The 
Department  is  provided  by  statute  with 
the  authority  to  promulgate  regulations, 
issue  licenses,  issue  orders,  conduct 
inspections,  and  to  enforce  compliance 
with  regulations,  license  conditions, 


and  orders.  Licensees  are  required  by 
law  to  provide  access  to  inspectors. 

The  Department  has  adopted 
regulations  (Massachusetts  Regulations 
for  the  Control  of  Radiation  or  MRCR) 
providing  radiation  protection  standards 
essentially  identical  to  the  standards  in 
10  CFR  Part  20.  Technical  definitions  in 
the  MRCR  are  also  essentially  identical. 
The  MRCR  require  consideration  of  the 
total  radiation  doses  to  individuals  from 
all  sources  of  radiation  (except 
backgroimd  radiation  and  radiation 
from  medical  treatment  or 
examinations,  as  is  the  case  in  the  NRC 
rules),  whether  the  sources  are  in  the 
possession  of  the  licensee  or  not.  The 
MRCR  also  require  appropriate  surveys 
and  personnel  monitoring  under  the 
close  supervision  of  technically 
competent  people,  and  the  use  of 
radiation  labels,  signs  and  symbols 
essentially  identical  to  those  contained 
in  10  CFR  Part  20.  Posting  requirements 
and  instruction  of  workers  requirements 
adopted  in  the  MRCR  are  compatible 
with  the  equivalent  ciurent 
requirements  of  the  NRC. 

Nothing  in  the  Massachusetts  statutes 
or  regulations  seeks  to  regulate  areas  not 
permitted  by  the  Atomic  Energy  Act. 
The  MRCR  contain  a  provision  to  avoid 
interference  with  those  regulatory 
requirements  imposed  by  NRC  pursuant 
to  the  Act,  and  for  which 
Commonwealth  licensees  have  not  been 
exempted  under  the  agreement. 

(c)  Storage  and  Disposal.  The  MRCR 
also  contain  compatible  requirements 
for  the  storage  of  radioactive  material, 
and  for  the  disposal  of  radioactive 
material  as  waste.  The  waste  disposal 
requirements  cover  both  waste  disposal 
by  material  users  and  the  land  disposal 
of  waste  received  from  other  persons. 
The  NRC  staff  noted  some  differences  in 
the  MRCR  waste  regulations  as 
compared  to  the  NRC  regulations  in  10 
CFR  Part  61,  but  determined  that  the 
differences  are  related  either  to  the 
prohibition  of  shallow  land  burial  as  a 
disposal  technology  or  to  the  ownership 
of  the  disposal  site  by  the  Massachusetts 
Low-Level  Radioactive  Waste 
Management  Board.  Because  of  these 
special  provisions,  NRC  staff 
determined  that  the  differences  in  the 
regulations  do  not  reduce  the  ability  of 
the  Massachusetts  radiation  control 
program  to  protect  health  and  safety, 
nor  reduce  the  compatibility  of  the 
program  or  the  regulations  themselves. 

(a)  Transportation  of  Radioactive 
Material.  The  MRCR  contains  rules 
equivalent  to  10  CFR  Part  71  as  in  effect 
prior  to  April  1, 1996.  Effective  on  that 
date,  the  NRC  amended  Part  71.  Under 
current  policy,  an  existing  Agreement 
State  is  allowed  up  to  three  years  after 
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NRC  adopts  a  final  rule  to  adopt  a 
compatible  rule,  or  to  impose  each 
regulatory  provision  of  the  rule  using  an 
alternate  legally  binding  requirement 
(LBR),  such  as  an  order  or  license 
condition.  A  State  seeking  an  agreement 
is  expected  to  have  effective  rules  or 
LBRs  compatible  with  those  of  NRC  in 
effect  at  the  time  the  agreement  becomes 
effective.  The  intent  of  this  expectation 
is  to  spare  licensees  in  the  new 
Agreement  State  from  the  "whipsaw" 
effect  of  being  subjected  first  to  the  new 
NRC  requirements,  then  the  old 
requirements  when  the  agreement  takes 
effect,  then  again  to  the  new 
requirements  when  later  adopted  by  the 
State.  Massachusetts  is  in  the  process  of 
adopting  rules  compatible  with  the 
revised  10  CFR  Part  71.  However,  these 
rules  may  not  become  effective  before 
the  Agreement  is  signed.  Massachusetts 
intends  to  impose  the  requirements  of 
the  new  Part  71  rules  in  Uie  interim  by 
issuing  appropriate  orders  to  the 
affected  licensees. 

(e)  Recordkeeping  and  Incident 
Reporting.  The  MRCR  incident  reporting 
requirements  are  similar  to  the 
requirements  in  the  NRC  rules.  The  NRC 
staff  noted  that  for  some  NRC  rules  that 
specify  a  records  retention  period  of  less 
than  five  years,  the  retention  period 
specified  in  the  MRCR  is  shorter.  The 
NRC  staff  concluded,  however,  that  the 
retention  periods  specified  in  the  MRCR 
rules  are  adequate  since  the  retention 
periods  are  long  enough  to  permit 
examination  of  the  records  during 
routine  inspections.  The  MRCR  imposes 
retention  requirements  similar  to  the 
NRC  rules  for  records  which  must  be 
retained  indefinitely  or  until  the  license 
is  terminated. 

(f)  Evaluation  of  License  Applications. 
The  MRCR  contains  requirements 
equivalent  to  the  current  NRC 
regulations  specifying  the  required 
content  of  applications  for  licenses, 
renewals,  and  amendments.  The  MRCR 
also  provide  requirements  equivalent  to 
the  NRC  requirements  for  issuing 
licenses  and  specifying  the  terms  and 
conditions  of  licenses.  The  agreement 
materials  program  unit  has  adopted  a 
procedure  for  processing  applications 
that  assures  the  regulatory  requirements 
will  be  met,  or,  if  appropriate, 
exceptions  granted.  The  program  unit 
has  the  authority  by  Statute  to  impose 
requirements  in  addition  to  the 
requirements  specified  in  the 
regulations.  The  program  unit  also 
retains  by  regulation  the  authority  to 
grant  specific  exemptions  from  the 
requirements  of  the  regulations.  The 
MRCR  specifies  qualifications  for  the 
use  of  radioactive  materials  in  or  on 
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humans  that  are  similar  to  the  NRC 
requirements  in  10  CFR  Part  35. 
The  Massachusetts  licensing 
procedures  manual,  along  with  the 
accompanying  regulatory  guides,  are 
adapted  from  similar  NRC  documents 
and  contain  adequate  guidance  for  the 
agreement  materials  program  unit  staff 
to  use  when  evaluating  license 
applications. 

(g)  Inspections  and  Enforcement.  The 
Massachusetts  radiation  control 
program  has  adopted  a  schedule 
providing  for  the  inspection  of  licensees 
as  frequently  as,  or  more  frequently 
than,  the  inspection  schedule  used  by 
NRC.  The  agreement  materials  program 
unit  has  adopted  procedures  for  the 
conduct  of  inspections,  the  reporting  of 
inspection  findings,  and  the  report  of 
inspection  results  to  the  licensees.  The 
program  has  also  adopted  procedures 
for  enforcement  in  the  MRCR. 

(h)  Regulatory  Administration.  The 
Massachusetts  Department  of  Public 
Health  is  bound  by  procedures  specified 
in  Commonwealth  statute  for 
rulemaking.  The  program  has  adopted 
procedures  to  assure  fair  and  impartial 
treatment  of  license  applicants. 

(i)  Cooperation  with  Other  Agencies. 
The  MRCR  deems  the  holder  of  an  NRC 
license  on  the  effective  date  of  the 
Agreement  to  possess  a  like  license 
issued  by  Massachusetts.  The  MRCR 
provides  that  these  former  NRC  licenses 
will  expire  either  90  days  after  receipt 
from  the  radiation  control  program  of  a 
notice  of  expiration  of  such  license  or 
on  the  date  of  expiration  specified  in  the 
NRC  license,  whichever  is  earlier.  The 
MRCR  also  provides  for  "timely 
renewal."  This  provision  affords  the 
continuance  of  licenses  for  which  an 
application  for  renewal  has  been  filed 
more  than  30  days  prior  to  the  date  of 
expiration  of  the  license.  Licenses  in 
timely  renewal  are  not  excluded  from 
the  transfer  continuation  provision.  The 
MRCR  provide  exemptions  from  the 
Commonwealth's  requirements  for 
licensing  of  sources  of  radiation  for  NRC 
and  U.S.  Department  of  Energy 
contractors  or  subcontractors. 

The  Department  of  Public  Health  and 
the  Department  of  Labor  and  Industries 
have  entered  into  a  Memorandum  of 
Understanding,  as  authorized  elsewhere 
in  Massachusetts  law,  which  provides 
for  the  Department  of  Public  Health  to 
exercise  the  responsibility  and  authority 
of  the  Dep)artment  of  Labor  and 
Industries  with  resf>ect  to  radiation  and 
radioactive  materials.  The  Department 
of  Environmental  Protection  is 
designated  as  the  agency  to  adopt  the 
suitabihty  standards  for  any  proposed 
disposal  site  under  the  Massachusetts 
Low-Level  Radioactive  Waste 


Management  Act.  The  Department  of 
Public  Health  vfill  license  and  regulate 
the  site  only  after  the  Executive 
Secretary  for  Environmental  Affairs  has 
determined  that  the  report  on  the  site 
characterization  study  is  in 
conformance  with  the  suitabiUty 
standards,  and  the  Low-Level 
Radioactive  Waste  Management  Board 
has  selected  the  operator. 

The  proposed  Agreement  commits  the 
Commonwealth  to  use  its  best  efforts  to 
cooperate  with  the  NRC  and  the  other 
Agreement  States  in  the  formulation  of 
standards  and  regulatory  programs  for 
the  protection  against  hazards  of 
radiation  and  to  assure  that  the 
Commonwealth's  program  will  continue 
to  be  compatible  with  the  Commission's 
program  for  the  regulation  of  like 
materials.  The  proposed  Agreement 
stipulates  the  desirability  of  reciprocal 
recognition  of  licenses,  and  commits  the 
Commission  and  the  Commonwealth  to 
use  their  best  efforts  to  accord  such 
reciprocity. 

m.  Staff  Conciusion 

Subsection  274d  of  the  Act  provides 
that  the  Commission  shall  enter  into  an 
agreement  under  subsection  274"u  with 
any  State  if: 

fa)  The  Governor  of  the  State  certifies 
that  the  State  has  a  program  for  the 
control  of  radiation  hazards  adequate  to 
protect  pubhc  health  and  safety  with 
respect  to  the  materials  within  the  State 
covered  by  the  proposed  Agreement, 
and  that  the  State  desires  to  assume 
regulatory  responsibility  for  such 
materials;  and 

fb)  The  Commission  finds  that  the 
State  program  is  in  accordance  with  the 
requirements  of  Subsection  274o,  and  in 
all  other  respects  compatible  with  the 
Commission's  program  for  the 
regulation  of  such  materials,  and  that 
the  State  program  is  adequate  to  protect 
public  health  and  safety  with  respect  to 
the  materials  covered  by  the  proposed 
Agreement. 

On  the  basis  of  its  assessment,  the 
NRC  staff  has  concluded  that  the 
Commonwealth  of  Massachusetts  meets 
the  requirements  of  Section  274  of  the 
Act.  The  Commonwealth's  statutes, 
regulations,  f)ersonnel,  licensing, 
inspection,  and  administrative 
procedures  are  compatible  with  those  of 
the  Commission  and  adequate  to  protect 
public  health  and  safety  with  respect  to 
the  materials  covered  by  the  proposed 
Agreement.  Since  the  Commonwealth  is 
not  seeking  authority  over  byproduct 
material  as  defined  in  Section  lie. (2)  of 
the  Act.  Subsection  274o  is  not 
applicable  to  the  proposed  Agreement. 
The  language  of  the  Agreement 
requested  by  Governor  Weld  has  been 
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revised  to  reflect  that  the  effective  date 
of  the  proposed  Agreement  and  the 
location  at  which  it  will  be  signed 
remain  to  be  determined.  Certain 
conventions  have  been  used  to  highhght 
the  proposed  revisions.  New  language  is 
shown  inside  boldfaced  arrows,  while 
language  that  would  be  deleted  is  set  off 
with  brackets. 

rV.  Small  Business  Regulatory 
Enforcement  Faimess  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Faimess  Act  of  1996.  the  NRC  ha? 
determined  that  this  action  is  not  a 
major  rule  and  has  veriHed  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(0MB). 

Dated  at  Rockvilie,  Maryland,  this  19th  day 
of  December,  1996. 

For  the  U.  S.  Nuclear  Regulatory 
CommissioD. 
Paul  H.  LohaiM, 
Acting  Director,  Office  of  State  Programs. 

Appendix  A  Proposed  Agreement 

Agreement  Between  the  United  States 
Nuclear  Regulatory  CtHnmission  and 
the  Commonwealth  of  Massachusetts 
for  the  Discontinuance  of  Certain 
Commission  Regulatory  Authority  and 
Responsibility  Within  the 
Commonwealth  Pursuant  to  Section  274 
of  the  Atomic  Energy  Act  of  1954,  as 
Amended 

Whereas,  The  United  States  Nuclear 
Regulatory  Commission  (hereinafter 
referred  to  as  the  Commission)  is 
authorized  under  Section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(hereinafter  referred  to  as  the  Act),  to 
enter  into  agreements  with  the  Governor 
of  any  State  providing  for 
discontinuance  of  the  regulatory 
authority  of  the  Commission  within  the 
State  under  Chapters  6,  7.  and  8,  and 
Section  161  of  the  Act  with  respect  to 
by-product  materials  as  defined  in 
Sections  lie.  (1)  and  (2)  of  the  Act, 
source  materials,  and  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass;  and. 

Whereas.  The  Governor  of  the 
Commonwealth  of  Massachusetts  is 
authorized  under  Massachusetts  General 
Laws,  Chapter  lllH,  to  enter  into  this 
Agreement  with  the  Commission:  and. 

Whereas.  The  Governor  of  the 
Commonwealth  of  Massachusetts 
certified  on  [June  1,  1995,1  >March  28. 
1996,1  that  the  Commonwealth  of 
Massachusetts  (hereinafter  referred  to  as 
the  Commonwealth)  has  a  program  for 
the  control  of  radiation  hazards 
adequate  to  protect  [the)  public  health 


and  safety  with  respect  to  the  materials 
within  the  Commonwealth  covered  by 
this  Agreement,  euid  that  the 
Commonwealth  desires  to  assimie 
regulatory  responsibility  for  such 
materials:  and. 

Whereas,  The  Commission  foimd  on 
[November  1.  1995,]  |(date  to  be 
determmed)4  that  the  program  of  the 
Commonwealth  for  the  regulation  of  the 
materials  covered  by  this  Agreement  is 
compatible  with  the  Commission's 
program  for  the  regulation  of  such 
materials  and  is  adequate  to  protect 
public  health  and  safety:  and, 

Whereas.  The  Commonwealth  and  the 
Commission  recognize  the  desirability 
and  importance  of  cooperation[s] 
between  the  Commission  and  the 
Commonwealth  in  the  formulation  of 
standards  for  protection  against  hazards 
of  radiation  and  in  assuring  that 
Commonwealth  and  Commission 
programs  for  protection  against  hazards 
of  radiation  will  be  coordinated  and 
compatible:  and, 

whereas.  The  Commission  and  the 
Commonwealth  recognize  the 
desirabihty  of  reciprocal  recognition  of 
licenses  and  exemptions  from  licensing 
of  those  materials  subject  to  this 
Agreement:  and. 

Whereas,  This  Agreement  is  entered 
into  pursuant  to  the  provisions  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 

Now,  therefore,  It  is  hereby  agreed 
between  the  Commission  and  the 
Governor  of  the  Commonwealth,  acting 
in  behalf  of  the  Commonwealth,  as 
follows: 

Article  I 

Subject  to  the  exceptions  provided  in 
Articles  II.  IV,  and  V.  the  Commission 
shall  discontinue,  as  of  the  effective 
date  of  this  Agreement,  the  regulatory 
authority  of  the  Commission  in  the 
Commonwealth  under  Chapters  6,  7, 
and  8.  and  Section  161  of  the  Act  with 
respect  to  the  follovdng  materials: 

A.  By-product  materials  as  defined  in 
Section  lle.{l)  of  the  Act; 

B.  Source  materials: 

C.  Special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass:  and, 

D.  Licensing  of  Low-Level  Radioactive 
Waste  Facihties. 

Article  11 

This  Agreement  does  not  provide  for 
discontinuance  of  any  authority  and  the 
Commission  shall  retain  authority  and 
responsibility  with  respect  to  regulation 
of: 

A.  The  construction  and  operation  of 
any  production  or  utilization  facility: 

B.  The  export  from  or  import  into  the 
United  States  of  by-product,  source,  or 


special  nuclear  material,  or  of  any 
production  or  utihzation  facility; 

C.  The  disposal  into  the  ocean  or  sea 
of  by-product,  source,  or  special  nuclear 
waste  materials  as  defined  in 
regulations  or  orders  of  the  Commission; 

D.  The  disposal  of  such  other  by- 
product, source,  or  special  nuclear 
material  as  the  Commission  from  time  to 
time  determines  by  regulation  or  order 
should,  because  of  the  hazards  or 
potential  hazards  thereof,  not  be  so 
disposed  of  without  a  license  from  the 
Commission;  and, 

E.  The  extraction  or  concentration  of 
source  material  from  source  material  ore 
and  the  management  and  disposal  of  the 
resulting  by-product  material. 

Article  m 

This  Agreement  may  be  amended, 
upon  application  by  the  Commonwealth 
and  approval  by  the  Commission,  to 
include  the  additional  area(s)  specified 
Ln  Article  U,  paragraph  E,  whereby  the 
Commonwealth  can  exert  regulatory 
control  over  the  materials  stated  therein. 

Article  IV 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  time  by 
rule,  regulation,  or  order,  require  that 
the  manufacturer,  processor,  or 
producer  of  any  equipment,  device, 
commodity,  or  other  product  containing 
source,  by-product,  or  special  nuclear 
material  shall  not  transfer  possession  or 
control  of  such  product  except  pursuant 
to  a  Ucense  or  an  exemption  from 
Ucensing  issued  by  the  Commission. 

Article  V 

This  Agreement  shall  not  affect  the 
authority  of  the  Commission  under 
Subsection  161b  or  161i  of  the  Act  to 
issue  rules,  regulations,  or  orders  to 
protect  the  common  defense  and 
security,  to  protect  restricted  data  or  to 
guard  against  the  loss  or  diversion  of 
special  nuclear  material. 

Article  VI 

The  Commission  vnW  use  its  best 
efforts  to  cooperate  with  the 
Commonwealth  and  other  Agreement 
States  in  the  formulation  of  standards 
and  regulatory  programs  of  the 
Commonwealth  and  the  Commission  for 
protection  against  hazards  of  radiation 
and  to  assure  that  Commonwealth  and 
Commission  programs  for  protection 
against  hazards  of  radiation  will  be 
coordinated  and  compatible.  The 
Commonwealth  will  use  its  best  efforts 
to  cooperate  with  the  Commission  and 
other  Agreement  States  in  the 
formulation  of  standards  and  regulatory 
programs  of  the  Commonwealth  and  the 
Commission  for  protection  against 


UMI 


hazards  of  radiation  and  to  assure  that 
^    the  Commonwealth's  program  will 
continue  to  be  compatible  with  the 
program  of  the  Commission  for  the 
regulation  of  like  materials.  The 
Commonwealth  and  the  Commission 
will  use  their  best  efforts  to  keep  each 
other  informed  of  proposed  changes  in 
their  respective  rules  and  regulations 
and  licensing,  inspection  and 
enforcement  policies  and  criteria,  and  to 
obtain  the  comments  and  assistance  of 
the  other  party  thereon. 
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Shirley  Ann  Jackson, 

Chairman. 


Article  VII 

The  Commission  and  the 
Commonwealth  agree  that  it  is  desirable 
to  provide  reciprocal  recognition  of 
licenses  for  the  materials  listed  in 
Article  I  licensed  by  the  other  party  or 
by  any  other  Agreement  State. 
Accordingly,  the  Commission  and  the 
State  agree  to  use  their  best  efforts  to 
develop  appropriate  rules,  regulations, 
and  procedures  by  which  such 
reciprocity  will  be  accorded. 

Article  VIII 

The  Commission,  upon  its  own 
initiative  after  reasonable  notice  and 
opportunity  for  hearing  to  the 
Commonwealth,  or  upon  request  of  the 
Governor  of  the  Commonwealth,  may 
terminate  or  suspend  all  or  part  of  this 
Agreement  and  reassert  the  licensing 
and  regulatory  authority  vested  in  it 
under  the  Act  if  the  Commission  finds 
that  (1)  such  termination  or  suspension 
is  required  to  protect  public  health  and 
safety,  or  (2)  the  Commonwealth  has  not 
comphed  with  one  or  more  pf  the 
requirements  of  Section  274  of  the  Act. 
The  Commission  may  also,  pursuant  to 
Section  274j  of  the  Act,  temporarily 
suspend  all  or  part  of  this  Agreement  if, 
in  the  judgement  of  the  Commission,  an 
emergency  situation  exists  requiring 
immediate  action  to  protect  public 
health  and  safety  and  the 
.  Commonwealth  has  failed  to  take 
necessary  steps.  The  Commission  shall 
periodically  review  this  Agreement  and 
actions  taken  by  the  Commonwealth 
under  this  Agreement  to  ensure 
comphance  with  Section  274  of  the  Act. 

Article  IX 

This  Agreement  shall  become 
effective  on  [April  24,  1996,]  (date  to  be 
determined)  and  shall  remain  in  effect 
unless  and  until  such  time  as  it  is 
terminated  pursuant  to  Article  Vni. 

Done  at  [Boston,  Massachusetts] 
(location  to  be  determined),  in  triplicate, 
this  [24)th  Day  of  [April,  1996]  (date  to 
be  determined). 

For  the  United  States  Nuclear  Regulatory 
Commission. 


For  the  Commonwealth  of  .Massachusetts. 


William  F.  Weld, 

Governor. 

[FR  Doc.  97-403  Filed  1-8-97;  8:45  am] 

BiLUNG  CODE  759(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26640] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Acf) 

Ianuar>'  3,  1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
apphcation(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  pubhc  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  he,  ring  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  27,  1997,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  B.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address{es]  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  apphcation(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Entergy  Corporation  (70-6977) 

Entergy  Corporation,  639  Loyola 
Avenue,  New  Orleans,  Louisiana  70113 
("Entergy"),  a  registered  holding 
company,  has  filed  a  declaration  with 
the  commission  pursuant  to  sections 
6(a)  and  7  of  the  Act. 

Entergy  adopted  an  employee  stock 
option  plan,  known  as  the  Entergy  Stock 
Investment  Plan  ("Plan"),  dated  October 
29,  1993.  In  cormection  with  the 


-     implementation  of  the  Plan,  the 

Commission,  by  order  dated  December 
28.  1993  (HCAR  No.  25963),  authorized 
Entergy,  from  time  to  time  through 
March  31,  1997,  to  (i)  grant  options 
("Options")  to  eUgible  employees  (as 
hereinafter  defined)  to  purchase  up  to 
2,000,000  shares  of  its  common  stock, 
$5  par  value,  or  any  successor  security 
("Stock"),  and  (ii)  to  issue  and  sell  up' 
■    to  2.000,000  shares  of  such  Stock  upon 
the  exercise  of  such  Options.  In 
addition.  Entergy  was  authorized  to 
purchase,  from  time  to  time  through 
March  31.  1997.  up  to  2.000,000  shares 
of  Stock  to  be  held  as  treasury  shares, 
pending  resale  to  such  employees,  for 
the  purpose  of  satisfying  the  anticipated 
requirements  of  the  Plan. 

The  Plan,  as  currently  in  effect, 
provides  for  three  consecutive  annual 
offerings  of  Stock,  with  the  first  such 
annual  period  commencing  on  April  1, 
1994  and  the  third  and  final  such 
annual  period  termininating  March  31. 
1997.  Entergy  now  proposes  to  renew 
and  extend  the  Plan  for  an  additional 
three  year  period  commencing  April  1. 
1997.  and  to  amend  the  Plan  to  provide 
for  such  renewal  and  extension  and  for 
the  sale  of  up  to  2,000,000  additional 
shares  of  Stock  during  this  extended 
term. 

Accordingly.  Entergy  requests 
authorization,  from  time  to  time  during 
the  period  through  March  31.  2000,  to 
grant  additional  Options  pursuant  to  the 
terms  of  the  r'lan,  as  amended,  and.  in 
connection  with  the  execution  of  such 
Options  (and  the  Options  previouslv 
granted),  to  sell  up  to  an  aggregate 
maximum  of  4,000,000  shares  of  its 
Stock  (including  the  2,000.000  shares 
currently  authorized)  which  may  be 
either  authorized  but  unissued  shares  or 
previously  issued  shares  purchased  by 
Entergy  on  the  open  market  and  held  by 
the  Corporation  as  treasury  shares. 
Entergy  intends,  pursuant  to  rule  42.  to 
purchase  on  the  open  market,  from  time 
to  time  through  March  31,  2000.  up  to 
an  aggregate  maximum  of  4.000,000 
shares  of  Stock  (including  the  2,000,000 
shares  currently  authorized),  to  be  held 
as  treasury  shares  pending  resale  to 
participating  employees  pursuant  to  the 
terms  of  the  Plan. 

Funds  for  the  purchase  of  shares  of 
Stock  on  the  open  market  to  satisfy  the 
requirements  of  the  Plan  will  be 
obtained  from  internally  generated 
funds.  Proceeds  from  the  sale  of  shares 
of  Stock  under  the  Plan  will  become 
part  of  the  ge.ieral  coporate  funds  of 
Entergy  and  will  be  used  (i)  to  purchase 
Stock  of  Entergy  sold  or  to  be  sold  by 
Entergy  under  the  Plan,  or  (ii)  for  other 
general  corporate  purposes.  Any 
authorization  that  is  required  under  the 
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Act  for  entergy  to  issue  or  sell  shares  of 
Stock  for  corporate  purposes  other  than 
as  set  forth  herein  would  be  the  subject 
to  a  separate  fihng  or  filings  with  the 
Commission. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secivtary: 

[FR  Doc.  97-444  Filed  l-S-97.  8:45  am] 
BiLUNQ  CODE  a010-01-M 


Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  m  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
wrill  hold  the  following  meetings  during 
the  week  of  January  13,  1997. 

An  open  meeting  will  be  held  on 
Monday,  January  13,  1997,  at  10:00  a.m. 
A  closed  meeting  will  be  held  on 
Thursday,  January  16,  1997,  at  2:30  p.m. 

Commissioners,  Counsel  to  the 
Conmiissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9){i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Wallman.  as  duty 
officer,  voted  to  consider  the  items 
Usted  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Monday,  January 
13,  1997,  at  10:00  a.m.,  will  be: 
Consideration  of  whether  to  issue  a 
release  proposing  rules  and  soliciting 
comments  to  require  the  front  of 
prospectuses  to  be  drafted  in  plain 
English  and  amending  current  rules  to 
provide  standards  on  the  meaning  of 
clear,  concise  and  understandable 
disclosure  in  prospectuses.  For  further 
information,  contact  Ann  D.  Wallace  in 
the  Division  of  Corporation  Finance  at 
(202)  942-2980,  or  Kathleen  Clarke  in 
the  Division  of  hivestment  Management 
at  (202)  942-0724. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday. 
January  16,  1997,  at  2:30  p.m.,  will  be: 

Injunction  and  settlement  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

Opinion. 


At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  lanuary  7, 1997. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97-621  Filed  1-7-97;  12:34  pmj 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Relating  to  Standards  for 
Approved  Lessors  of  Exchange 
Memtierships 

January  3,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
12,  1996,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change.  On  December  11, 
1996,  the  Exchange  filed  Amendment 
No.  1  ^  to  the  proposed  rule  change,  on 
December  17.  1996,  the  Exchange  filed 
Amendment  No.  2  ■*  and  on  December 
30,  1996.  filed  Amendment  No.  3  ^  to 


■15  U.S.C.  §78s(b)(l). 

M7CFR240.19b-4. 

1  See  Letter  from  David  T.  Rusoff,  Foley  4  Lardner 
to  David  Sieradzki.  SEC.  dated  December  11,  1996 
("Amendment  No.  1").  Amendment  No.  1  changes 
the  period  of  time  for  an  Approved  lessor  to  lease 
a  seat  on  the  exchange  from  "a  reasonable  time"  to 
within  60  days  after  becoming  an  Approved  Lessor. 
The  Exchange  will  have  the  authority  to  extend  the 
60  dav  lime  period  upon  the  request  of  an 
Approved  Lessor  for  good  cause  shown.  In  addition. 
Article  lA.  Rule  \.  Interpretation  and  Policy  .01  is 
amended  to  reduce  the  percentage  ownership 
required  to  be  considered  a  control  person  from 
10%  to  5%.  This  is  consustent  with  recent  changes 
to  Article  VI.  Rule  2.  where  the  5%  standard  was 
used. 

'  Sec  Letter  from  David  T  Rusoff,  Foley  &  Lardner 
to  David  Sieradzki,  SEC.  dated  December  17,  1996 
("Amendment  No.  2")  .Amendment  No.  2  adds 
language  describing  the  amendment  to  Article  XIV. 
Rule  2.  relating  to  the  imposition  of  transaction 
fees. 

'  See  Letter  from  David  T  Rusoff,  Foley  h  Lardner 
to  Katharine  England,  SEC.  dated  December  30. 
1996  (".Amendment  No.  3").  Amendment  No.  3 
changes  language  in  Article  1,  Rule  10  relating  to  the 
ability  of  the  Exchange  to  waive  the  requirement 
that  no  person  own  or  have  voting  power  for  more 
than  ten  percent  of  the  outstanding  memberships. 
The  former  language,  which  provided  that  the 
requirement  may  be  waived  by  the  Exchange 
"under  appropriate  circumstances."  has  been 
replaced  by  "for  gootl  cause  shown."  In  addition. 
the  .Amendment  makes  several  technical,  non- 
substantive changes  to  the  filing. 


the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  I,  Article  VIII  and  Article  XTV  of, 
and  add  a  new  Article  LA  to,  the  CHX's 
Rules,  to  create  standards  for  Approved 
Lessors  (as  defined  below)  of  Exchange 
memberships. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piirpose 

The  purpose  of  the  proposed  rule 
change  is  to  create  a  new  form  of 
membership  known  as  an  "Approved 
Lessor."  An  Approved  Lessor  will  be  an 
individual  or  entity  that  desires  to 
purchase  a  membership  in  the  CHX  for 
the  sole  purpose  of  providing  a 
financing  mechanism  for  another  person 
or  entity  that  desires  to  become  a 
member  or  member  organization 
("lessee").  A  lessor  that  registers  with 
and  is  approved  by  the  CHX  will  be  an 
Approved  Lessor. 

When  an  Approved  Lessor  has 
entered  into  this  financing  relationship 
(or  lease)  with  a  lessee,  the  Approved 
Lessor  will  not  be  considered  a 
"member"  or  "member  organization"  of 
the  CHX  for  purposes  of  the  Act,  or  for 
purposes  of  the  CHX's  Certificate  of 
Incorporation,  Constitution  and  Rules 
except  that  an  Approved  Lessor  wrill 
have  the  right  to  vote  on  proposals  to 
liquidate  or  dissolve  the  Exchange  and 
shall  possess  hquidation  rights,  as  set 
forth  in  Article  IX,  Sec.  2  of  the 
Constitution,  upon  such  dissolution.  In 
addition,  an  Approved  Lessor  shall  be 
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subject  to  the  Exchange's  member 
arbitration  rules.  Among  other  things, 
this  means  that  an  Approved  Lessor  will 
be  inactive  with  respect  to  CHX 
activities.  For  example,  Approved 
Lessors  vfill  not  be  permitted  to  vote 
(except  as  stated  above)  or  trade  on  the 
CHX  as  a  member  or  have  any  access  to 
the  CHX  trading  floor  unless  an 
Approved  Lessor  is  also  a  "member" 
(i.e.,  is  a  registered  broker-dealer  and 
has  been  approved  by  the  Exchange  as 
as  "member"  or  "member 
organization")  pursuant  to  another 
membership. 

A  lessee  will  be  deemed  a  "member" 
or  "member  organization,"  and,  as  a 
result,  a  lessee  must  satisfy  all  the 
requirements  to  become  a  member  or 
member  organization  currently  set  forth 
in  CHX  Certificate  of  Incorporation, 
Constitution,  Rules  and  the  federal 
securities  laws.  A  lessee  will  not, 
however,  be  entitled  to  vote  on  a 
proposal  to  dissolve  or  liquidate  the 
Exchange  and  will  not  have  any 
liquidation  rights. 

Because  Approved  Lessors  will  not  be 
"members"  of  the  CHX,  they  will  not  be 
required  to  be  registered  as  broker- 
dealers.  However,  to  prevent 
inappropriate  persons  or  entities  from 
having  indirect  dealings  on  the  CHX, 
Approved  Lessors  will  be  required  to 
submit  information  to  the  CHX  on  Form 
BD  and/or  Form  U-^.  The  CHX  will  be 
permitted  to  disapprove  registration  as 
an  Approved  Lessor  if  the  lessor  is  the 
subject  of  a  statutory  disqualification  or 
fails  to  meet  other  pre-requisites  set 
forth  in  the  rule.  For  example,  a  lessor 
may  be  denied  registration  as  an 
Approved  Lessor  if,  among  other  things, 
it  or  its  employees  or  control  persons 
are  subject  of  or  a  party  to  a  disciplinary 
proceeding,  are  or  have  been, 
suspended,  barred  or  expelled  by  a 
regulatory  entity  (including  a  self- 
regulatory  organization)  described  in  the 
rule,  have  been  convicted  of  certain 
criminal  offenses  set  forth  in  the  rule,  or 
have  not  paid  dues,  fines,  charges  or 
other  debts  to  a  regulatorv  entitv. 

In  addition,  an  Approved  Lessor  will 
be  required  to  enter  into  a  financing 
arrangement  (or  lease)  with  a  lessee 
within  sixty  days  (this  time  period  may 
be  extended  upon  request  of  an 
Approved  Lessor  for  good  cause  shown) 
after  becoming  approved  as  an 
Approved  Lessor  or  the  termmation  of 
an  earlier  financing  arrangement  (or 
lease).  If  a  financial  arrangement  (or 
lease)  is  not  entered  into,  the  Approved 
Lessor  will  be  required  to  promptly 
dispose  of  the  membership.  If  not 
promptly  disposed  of,  the  CHX  will  be 
permitted  to  sell  the  membership  on  the 
Approved  Lessor's  behalf.  This 
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provision  v^rill  prevent  Approved 
Lessors  from  acquiring  one  or  more 
memberships  purely  to  speculate  on  the 
price  of  the  membership  and  will  ensure 
that  memberships  do  not  sit  idle. 

Until  the  Approved  Lessor  enters  into 
a  financing  arrangement  (or  lease)  with 
a  lessee,  or,  after  such  financing 
arrangement  (or  lease)  has  been 
terminated  and  the  seat  transferred  to 
Approved  Lessor,  the  Approved  Lessor 
will  still  not  be  a  "member"  for 
purposes  of  the  federal  securities  laws 
or  the  Exchange's  Certificate  of 
Incorporation,  Constitution  and  Rules 
(except  with  respect  to  voting  on 
dissolution,  rights  to  net  proceeds  on 
dissolution,  and  the  Exchange's  member 
arbitration  rules).  Diiring  this  time,  the 
membership  shall  be  viewed  as  inactive, 
but  the  dues  shall  continue  to  accrue 
and  will  be  the  obhgation  of  the 
Approved  Lessor. 

Current  CHX  rules  protect  the  CHX 
and  other  CHX  members  by  providing 
that  the  proceeds  received  in  the 
transfer  of  a  membership  are  first  to  be 
applied  to  satisfy  the  debts  owed  by  the 
transferor  member  to  the  Exchange  or 
certain  other  persons.  However,  because 
Approved  Lessors  are  not  "members"  of 
the  Exchange,  the  Ex~hange  will  require 
Approved  Lessors,  and  their  lessees,  to 
enter  into  a  standard  subordination  and 
sale  agreement  with  the  CHX  that 
provides  that  the  CHX  is  authorized  to 
sell  the  membership  under  certain 
circumstances  when  obligations  are 
owed  to  the  CHX  or  certain  other 
creditors  by  the  lessee  and  whereby  the 
Approved  Lessor  agrees  to  be  bound  by 
CHX  rules  relating  to  App  oved  Lessors, 
among  other  things. 

The  proposed  rule  change  also  makes 
technical,  nonsubstantive  changes  to 
improve  the  clarity  of  Article  I,  Rule  17 

The  proposed  rule  change  sets  forth 
specific  provisions  that  the  CHX  v^-ill 
require  in  any  financing  agreement  or 
lease.  The  CHX  will  require  that  these 
agreements  be  filed  with,  and  approved 
by,  the  CHX.  Additionally,  the  transfer 
of  the  title  to  the  membership  to  a  lessee 
will  be  posted  in  the  same  manner  as  all 
other  transfers  of  memberships. 

Furthermore,  the  proposed  rule 
change  prohibits  members  and 
Approved  Lessors  from  ovming  or 
controlling  10%  or  more  of  the 
outstanding  memberships  on  the 
Exchange. 

Finally,  the  proposed  rule  change 
amends  Article  XIV,  Rule  2.  relating  to 
the  imposition  of  transaction  fees  to 
reflect  present  practice.  The  rule 
currently  provides  that  the  rate  of  these 
fees  shall  be  fixed  before  the  close  of 
each  fiscal  year.  The  proposed  rule 


provides  that  they  are  fixed  from  time 
to  time. 

2.  Statutory  Basis 

The  Exchange  beheves  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  o  the  Act  ^  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5) '  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  narket  system  and,  in 
general,  to  protect  investors  and  the 
pubhc  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beheve  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Ko  vvTitten  c   mments  were  either 
sohcited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 

v\ithin  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
aays  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulator\-  organization 
consents,  the  Commission  will: 

(A)  by  order  appro\e  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  uTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N'.W., 
Washington,  D.C.  20549  Copies  of  the 
submission,  all  subsequent 
amendments,  all  uritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  an'^  ail  written 
communication,  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


M5U.S.C.  §78fn3). 
'15U.S.C.  §78f(b)(5) 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  .Ml 
submissions  should  refer  to  File  No. 
SR-CXH-96-30  and  should  be 
submitted  by  January  30,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ' 

Margaret  H.  McFarland. 
Deputy  Secretary- 
IFR  Doc.  97^43  Filed  1-8-97;  8:45  ami 
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[Retoase  No.  34-381 12;  File  No.  SR-NASD- 
96-63] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Fees  for 
Registering  and  Termination  the 
Registration  of  Registered  Individuals 

lanuary  3.  1997 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
C'Act"),!  notice  is  hereby  given  that  on 
December  19,  1996,  N.^SD  Regulation 
Inc.  ("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulaton.' 
organization.  NASD  Regulation  has 
designated  this  proposal  as  one 
constituting  a  rule  through  which  the 
Association  imposes  dues,  fees  and 
other  charges  under  §  19(b)(3)(A)(ii)  of 
the  Act,  which  renders  the  rule  effective 
upon  the  Commission's  receipt  of  this 
filing.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Section  2  of  Schedule  .-^  to  the 
By-Laws  of  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  to  eliminate  the 
scheduled  fee  rollbacks  and  to  retain  the 
current  fee  level  for  registration  and 
termination  of  registration  of 
individuals  indefinitely.  Below  is  the 


text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 

Schedule  A 

Assessments  and  fees  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws 
of  the  Corporation,  shall  be  determined 
on  the  following  basis. 

Fees 

Sec.  2. 

(b)  Each  member  shall  be  assessed  a 
fee  of  $85.00  for  each  application  filed 
with  the  Association  for  registration  of 
a  registered  representative  or  registered 
principal  [from  .August  1,  1995  through 
December  31.  1996.  Such  fee  shall  be 
$70.00  from  lanuary  1.  1997  through 
December  31.  1997'and  shall  be  $65.00 
thereafter).  Additionally,  each  member 
shall  be  assessed  a  surcharge  of  $95.00 
for  registrations  involving  a  special 
registration  review  filed  with  the 
Association  (from  August  1.  1995 
through  December  31,  1997  and  shall  be 
$85.00  thereafter).  The  following  shall 
applv  to  the  filing  of  applications  to 
register  or  transfer  the  registration  of 
registered  persons  or  registered 
principals  in  connection  with 
acquisition  of  all  or  a  part  of  a  member's 
business  by  another  member: 


Numt)er  of  registered  personnel 
transferred 

Discount  in 
percent 

1  000-1  999  

10 

2  000-2  999           

20 

3  000-3  999     

30 

4  000-4  999         

40 

6  000  and  over  

50 

•  17  CF.R.  200.3O-3(a)(12) 
MS  U.S.C.  78s(b)(l). 


(h)  (i)  Each  member  shall  be  assessed 
a  fee  of  $40.00  for  each  notice  of 
termination  of  a  registered 
representative  or  registered  principal 
filed  with  the  Corporation  as  required 
by  Section  3  of  Article  IV  of  the  By- 
Laws  (from  August  1,  1995  th.-ough 
December  31.  1996.  Such  fee  shall  be 
$35.00  from  lanuary  1,  1997  through 
December  31,  1997  and  shall  be  $25.00 
thereafter]. 

(ii)  A  late  filing  fee  of  $65.00  shall  be 
assessed  a  member  who  fails  to  file  with 
the  Corporation  written  notice  of 
termination  of  a  registered 
representative  or  registered  principal 
within  thirty  (30)  calendar  days  of  such 
termination  (from  August  1.  1995 
through  December  31.  1996.  Such  fe"? 
shall  be  $60.00  from  January  1,  1997 
through  December  31,  1997  and  shall  be 
$50.00  thereafter). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  Section 
A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Regulation  has  a  major  systems 
development  project  underway  to 
completely  redesign  the  Central 
Registration  Depository  ("CRD").  The 
CRD  is  a  computerized  system  for  one- 
stop  registration  and  licensing  of  NASD 
members  and  their  associated  persons. 
The  system  was  developed  in  1981  to 
standardize  and  streamline  the 
registration  process  by  accommodating  a 
single  filing  and  payment  of  fees  for 
registration  in  multiple  jurisdictions. 
Today  the  system  processes  filing  on 
behalf  of  50  states,  the  District  of 
Columbia  and  Puerto  Rico,  seven  (7) 
self-regulatory  organizations  and  the 
Commission. 

The  redesigned  CRD,  scheduled  for  a 
staged  implementation  in  1996  and 
1997,  will  feature  electronic  filings,  re- 
engineered  work  processes,  expedited 
re  licensing  and  a  highly  structured, 
relational  database  to  better  serve  the 
information  requirements  of  regulators, 
members  and  investors.  In  addition,  the 
new  system  will  include  investment 
adviser  registration  for  the  SEC  and 
states,  an  E-mail  communication 
capability  for  system  participants  and  a 
document  imaging/storage/retrieval 
service  for  support  documents  requfred 
in  certain  filing  situations. 

NASD  Regulation  had  originally 
intended  to  fund  the  CRD  redesign  effort 
from  the  current  registration  filing  fees 
based  on  expected  activity  levels  in  the 
1995-1997  period.  In  1995  registration 
activity  declined  significantly,  and  the 
resulting  lower  revenue  levels  are  now 
expected  to  continue  through  1997.  As 
a  result,  in  1995  the  NASD  adopted  a 
temporary  fee  increase  in  order  to 
continue  the  investment  in  this 


UMI 
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important  systems  project.^  The 
temporary  fees  were  implemented  on 
August  1, 1995,  and  applied  to  all 
filings  received  on  or  after  that  date.  The 
fee  increase  was  to  be  reduced  for  most 
types  of  filings  made  in  calendar  year 
1997  and  was  to  return  to  the  pre-1995 
levels  in  calendar  year  1998. 

NASD  Regulation  has  added 
functionahty  to  the  new  CRD  system 
and  improved  the  system's 
compatibility  with  various  computer 
operating  systems,  such  as  Windows  95 
and  Windows  NT.  This  has  resulted  in 
delays  and  cost  increases  in 
implementing  the  redesigned  CRD. 
Accordingly,  NASD  Regulation  is 
proposing  to  amend  Schedule  A, 
Section  2  to  eliminate  the  scheduled  fee 
rollbacks  and  to  retain  the  ciurent  fee 
level  indefinitely.  This  fee  level  will 
provide  $4  million  in  extra  revenue 
each  year  over  the  revenue  produced  by 
the  pre-1995  fee  levels. 

The  NASD  beheves  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act  3  which  requires  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  in  that  the  proposed  rule 
provides  a  consistent  basis  for 
assessments  among  member  firms  and 
fairly  assesses  a  charge  to  cover  the 
costs  incurred  by  the  Association  in  the 
implementation  of  the  redesigned  CRD 
System. 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  15A  of  the  Act" 
in  general  and  furthers  the  objectives  of 
Section  15Afb)  (5) '  in  particular  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  among  the  NASD's  members 
and  other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NASD  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  NASD  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  e  and 
subparagraph  (e)  of  Rule  19b-^ 
thereunder.^ 

At  any  time  within  60  days  of  the 
fiUng  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act, 

rV.  Solicitation  of  Comments 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissionc 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  National 
Association  of  Securities  Dealers,  All 
submissions  should  refer  to  File  No. 
SR-NASD-96-53  and  should  be 
submitted  by  January  30,  1997, 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority," 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97^39  Filed  l-a-97;  8:45  am] 

ULUNG  CODE  8010-01-M 


[Release  No.  34-38115;  File  No.  SR-NASD- 
95-54] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  a  Modification 
of  the  Operation  of  the  Small  Order 
Execution  System  During  Locked  and 
Crossed  Markets 

January  3,  1997 

On  November  15,  1995. '  the  National 
Association  of  Seciuities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  pursuant  to 
Section  19P^j(l)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  2  and  Rule 
19b-4  thereunder,^  The  rule  change 
amends  NASD  Rule  4730(b)(4)  -•  to 
provide  that  during  locked  or  crossed 
markets.  SOES  vdll  execute  orders  in 
five-second  intervals  against  a  locked  or 
crossed  market  maker  at  the  best  price, 
regardless  of  whether  the  market  maker 
entered  the  quotation  locking  or 
crossing  the  market. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  provided  by  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No,  37845, 
October  21,  1996)  and  by  pubhcation  in 
the  Federal  Register  (61  FR  55342, 
October  25.  1996).  One  comment  letter 
was  received. 5  This  order  approves  the 
proposed  rule  change. 

I.  Description  of  Rule  Change 

The  rule  change  approved  todav 
modifies  SOES  to  provide  that  during 


'Securities  Exchange  Act  Release  No,  36025  duly 
26,  1995),  60  FR  39200  (Aug,  1,  1995). 
'  15  U.S.C.  §  780-3, 
*  15  U.S.C.  780-3, 
»15U,S.C.  78o-3(b)(5). 


« 15  U.S.C.  78sa))(3)(A), 

M7CFR240.19b-4. 

•l7CFR200,30-3(a)(12), 


'  Tlie  ^'.^SD  amended  the  proposed  rule  change 
four  limes  subsequent  to  its  initial  filing 
Amendment  No  4  filed  October  16,  1996,  changed 
the  narrative  in  the  proposed  rule  change. 
.\mendmen!  No  3,  filed  October  2,  1996  replaced 
Amendment  No  2,  which  was  filed  September  23, 
1996.  Amendment  No  2,  in  turn,  replaced 
.Amendment  No   1,  which  was  filed  August  5.  1996. 

The  proposed  rule  change  as  onginailv 
submitted,  would  have  provided  market  makers 
with  a  15-second  grace  period  following  their 
receipt  of  a  Small  Order  Execution  System 
("SOES")  execution  report  during  locked  and 
crossed  markets  in  which  to  update  their  quotation 
in  that  security  before  being  required  to  execute 
another  SOES  order  in  that  security  The  filing  as 
amended  would  establish  a  5  second  grace  period 
between  SOES  executions  in  locked  and  crossed 
markets.  Set  letter  from  Robert  E.  .\ber.  Vice 
President  and  General  Counsel,  The  .Nasdaq  Stock 
Market  to  Katherine  England,  .\ssistant  Director. 
Division  of  Market  Regulation  (Commission 
(October  2.  1996) 

M5US.C,  §78s(b)(l). 

M7CFR240  19b-4 

•  NASD  Manual.  Marketplace  Rules  ICCH).  Rule 
4730 

'  Letter  from  Edward  ).  lohnsen.  Vice  President  & 
Counsel,  Morgan  Stanley  »  Co  Inc.  ("Morgan 
Stanley"),  to  Jonathan  G  Kati,  Secretary, 
Commission,  dated  November  14,  1996! 
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locked  or  crossed  markets.  SOES  will 
execute  orders  in  Bve-second  intervals 
against  a  market  maker  whose  quotation 
is  locked  or  crossed  at  the  best  price, 
regardless  of  whetner  the  market  maker 
entered  the  quotation  locking  or 
crossing  the  market.  Currently,  when 
markets  are  not  locked  or  crossed,  SOES 
provides  market  makers  with  a  15- 
second  period  of  time  following  their 
receipt  of  a  SOES  execution  report  to 
update  their  quotation  before  being 
required  to  execute  another  order  in  that 
security  through  SOES.  The  NASD 
represented  in  its  filing  that  when  the 
market  for  a  Nasdaq  National  Market 
;  Krurity  is  locked  or  crossed,**  however, 
S  lES  is  currently  designed  so  that  the 
market  maker  whose  quotation  is  locked 
or  crossed  and  the  market  maker  who 
has  entered  a  locking  or  crossing 
quotation  will  have  SOES  orders 
representing  shares  equal  to  the  SOES 
minimum  exposure  limit  ^  or  the  firms 
exposure  limit,  whichever  is  greater, 
executed  by  SOES  against  the  market 
maker's  account  without  any  delay 
between  SOES  executions  ("locked  and 
crossed  market  rule").^  Thus,  in  such 
instances,  unlike  the  operation  of  SOES 
during  non-locked  or  crossed  markets, 
the  market  maker's  account  will  receive 
SOES  executions  without  any  delay 
between  executions  until  its  exposure 
limit  is  exhausted.  In  addition,  during 
locked  or  crossed  markets,  SOES  orders 
are  executed  against  market  makers 
whose  quotations  are  locked  or  crossed 
irrespective  of  any  preference  indicated 
by  the  SOES  order  entry  firm. 

The  locked  and  crossed  market  rule 
was  intended  to  increase  the  accuracy  of 
displayed  quotations  in  NNM  securities 


*QuoUtions  are  "locked"  when  the  bid  price 
quotad  by  one  market  maker  in  a  security  equals  the 
ask  price  quoted  by  another  market  maker  in  the 
same  security.  Quotations  are  "crossed"  when  the 
bid  price  quoted  by  one  market  maker  in  a  security 
IS  graatar  than  the  ask  price  quoted  by  another 
market  maker  in  the  same  security. 

'The  minimum  exposure  limit  for  SOES  is 
currently  trance  the  maxunum  SOES  order  size  for 
a  given  security.  Thus,  the  minimum  exposure  limit 
for  a  Nasdaq/National  Market  security  in  the  1,000- 
thare  tier  size  is  2.000  shares.  The  NASD  has  filed 
a  prt>posed  rule  change  thai  would,  among  other 
things,  eliminate  minimum  exposure  limits  in 
SOES.  See  Securities  Exchange  .\a  Release  No 
38000  (December  2.  1996).  61  FR  64550  (DecemDer 
5.  1996)  (publishing  notice  of  filing  of  SR-N.^SD- 
96-43). 

•See  Rule  4730(b)(4).  The  Commission  notes  that 
Rule  4730(b)(4)  currently  provides  that  "a  Market 
Maker  with  a  quotation  for  that  security  in  the 
Nasdaq  System  that  is  causing  the  locked  or  crossed 
market  may  have  orders  representing  shares  equal 
to  the  minimum  exposure  limit  or  the  firm's 
exposure  limit,  whichever  is  greater,  executed  by 
SOES  for  that  Vtarket  Maker's  account  at  its  quoted 
pnce  if  that  price  is  the  best  price  '  .Rule  4730(b)(4j 
by  its  terms  does  not  apply  to  market  nukers  whose 
quotatiorxs  have  been  locked  or  crossed.  l°he 
proposed  rule  would  change  this  distinction  and 
both  types  of  firms  to  the  Rule. 


by  providing  an  incentive  for  market 
makers  to  reduce  the  frequency  and 
duration  of  locked  and  crossed 
markets.'* 

The  NASD  stated  in  its  filing  that  the 
magnitude  of  SOES  orders  received  and 
executed  during  locked  and  crossed 
markets  is  such  that  market  makers 
execute  significant  volume  through 
SOES  before  they  are  able  to  rectify 
locked  and  crossed  markets.  The  NASD 
further  stated  the  rule  change  was 
intended  to  continue  to  provide  market 
makers  an  incentive  to  update  their 
quotations  in  locked  and  crossed 
markets  v.'hile  enhancing  market 
makers'  ability  to  react  to  SOES 
transactions  in  locked  and  crossed 
markets.^" 

II.  Comments 

Morgan  Stanley  opposes  the  proposed 
rule  change.  It  states  that  the  interval 
proposed  is  too  short  for  it  to  react  to 
a  locked  or  crossed  market.  It 
recommends  a  15  second  interval  at  a 
minimiun,  but  argues  that  a  SOES 
market  maker  whose  quotation  has  been 
locked  or  crossed  should  not  be  subject 
to  SOES  executions  for:  (i)  90  seconds 
after  its  quotation  has  been  locked  or 
crossed;  or  (ii)  whatever  period  of  time 
is  needed  for  the  locking  or  crossing 
market  maker  to  notify  the  NASD,  and 
for  the  NASD,  in  turn,  to  notify  the 
market  maker  that  its  quotation  has  been 
locked  or  crossed.  It  also  recommends 
that  NASD  provide  a  market  maker 
whose  quotation  has  been  locked  or 
crossed  v«th  a  warning  window  on  its 
screen. 

III.  Discussion 

The  Commission  finds  that  the  rule 
change  is  consistent  with  the  provisions 
of  Sections  15AfbH6),  15A(b)(9). 
15A(b)(ll)and  llA(a)(l)(C)  of  the  Act 
and  Rule  llAcl-1  ("Quote  Rule") 
thereunder."  Among  other  things. 


'See  Securities  Exchange  Act  Release  No.  25791 
(June  9,  1988),  53  FR  22594  (order  approving  SR- 
NASU-88-1)  The  NASD  stated  in  its  filing  that 
prior  to  the  approval  of  SR-NASD-88-1.  SOES 
would  not  execute  orders  in  locked  and  crossed 
markets. 

'"The  NASD  indicated  that  many  locked  and 
crossed  markets  occur  after  trading  halts  are  lifted 
or  when  market  makers  are  adjusting  their 
quotations  in  response  to  material  news  disclosed 
co^ceml.^g  the  issuer  of  the  security. 

"  Section  15A(b)(9)  provides  that  the  rules  of  the 
NASD  must  no!  impose  any  burden  on  competition 
.not  necessary  or  appropriate  in  furtherance  of  the 
purposes  of  the  Act.  Section  15A(b)(ll)  directs  the 
NA.SD  to  adopt  rules  designed  to  produce  fair  and 
informative  quotations,  prevent  fictitious  and 
misleading  quotations,  and  promote  orderly 
procedures  for  collecting  and  distributing 
quotations.  Section  11.^(a)(l)(C)  of  the  Act  states 
that  it  is  in  the  public  interest  and  appropriate  for 
the  protection  of  investors  and  the  maintenance  of 
fair  and  orderly  markets  to  assure,  among  other 


Section  15A(b)(6)  requires  that  the  rules 
of  a  national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general  to  protect  investors  and  the 
pubhc  interest.  The  Commission 
believes  that  the  rule  change  will 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  by 
providing  Nasdaq  market  makers  with  a 
brief  period  to  update  their  quotations 
during  locked  and  crossed  markets 
before  being  subject  to  a  SOES 
execution.  The  Commission  recognizes 
that  a  locked  or  crossed  market  can 
occur  during  unusual  market 
conditions.  Consequently,  it  is  not 
unreasonable  to  provide  market  makers 
with  a  very  brief  period  to  update  their 
quotes.  At  the  same  time,  market  makers 
should  have  an  incentive  to  fix  a  locked 
or  crossed  market  as  quickly  as  possible 
in  order  to  correct  the  quotation 
anomaly.  Thus,  the  quote  update  period 
for  locked  and  crossed  markets  should 
be  as  short  as  possible.  The  Commission 
believes  that  the  rule  strikes  this  balance 
by  encouraging  market  makers  to 
remedy  quickly  locked  and  crossed 
markets  that  occur,  given  that  market 
makers  will  continue  to  face  executions 
at  intervals  that  are  less  than  one-third 
of  the  length  of  intervals  between 
unpreferenced  SOES  executions  during 
times  when  markets  are  not  locked  or 
crossed. 

The  Commission  does  not  believe  that 
the  alternatives  recommended  by 
Morgan  Stanley  provide  market  makers 
with  a  sufficient  incentive  to  remedy 
locked  and  crossed  markets  that  occur. 
Therefore,  it  disagrees  with  Morgan 
Stanley's  argument.  The  Commission 
also  notes  that  the  rules  change  wrill 
continue  to  permit  retail  investors  to 
have  immediate  access  to  the  best  prices 
displayed  by  Nasdaq  market  makers  on 
Nasdaq  because  SOES  will  continue  to 
execute  trades  during  locked  and 
crossed  markets.  By  contrast,  Morgan 
Stanley's  suggestion  that  the  NASD  not 
permit  executions  against  a  market 
maker's  quotation  that  has  been  locked 


things,  (i)  econo.mically  efficient  execution  of 
securitie   transactions:  (ii)  fair  competition  among 
brokers  and  dealers:  and  (iii)  the  practicality  of 
brokers  executing  investor  orders  in  the  best 
market. 


^'^KA 


VaAaral    Domctor    /    Vnl     R9     Mn     fi    /    Thiir<iHav     Iflniiarv   Q     1QQ7    /    Nntirei! 


or  crossed  until  the  locking  or  crossing 
market  maker  has  notified  the  NASD, 
and  the  NASD,  in  turn,  has  notified  the 
market  maker  that  its  quotation  has  been 
locked  or  crossed,  would  be  highly 
inefficient  and  would  be  inconsistent 
with  the  NASD's  statutory  mandate  that 
its  rules  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market.  The  Commission  also 
notes  that  each  of  the  alternatives 
suggested  by  Morgan  Stanley  would 
inhibit  the  abihty  of  investors  to  obtain 
executions  at  a  market  maker's 
displayed  quotations  if  it  were 
implemented.  Thus,  the  Morgan  Stanley 
alternatives  do  not  give  due  recognition 
to  the  interests  of  investors  or  to  the 
interest  of  the  NASD  in  discouraging 
locked  and  crossed  markets. 

The  5-second  interval  between  SOES 
executions  during  locked  and  crossed 
markets  vnll  apply  to  all  SOES  users 
and  participants.  Although  the  proposal 
vdll  Umit  to  a  small  extent  the  ability  to 
investors  to  obtain  executions  in  locked 
and  crossed  markets  by  providing  a  5- 
second  interval  between  executions,  the 
Commission  believes  that  the  rule 
change  appropriately  balances  the 
interests  of  investors  and  the  need  for 
maiicet  makers  to  have  a  very  brief 
period  to  update  their  quotations 
expeditiously  in  locked  or  crossed 
markets.  The  rule  change  also  is 
intended  to  enhance  the  production  of 
fair  and  orderly  quotations  in  NNM 
securities.  This,  in  turn,  should 
encourage  market  makers  to  enter  more 
competitive  quotations. 

The  Quote  Rule  requires  that  brokers 
and  dealers  execute  orders  to  buy  and 
sell  securities  at  their  pubhshed  quotes 
unless  communicating  a  revised  bid  or 
offer  or  unless  updating  their  quotations 
in  response  to  an  execution.  The  5- 
second  interval  is  intended  to  provide 
market  makers  with  an  opportimity  to 
update  their  quotations  in  response  to 
an  execution.  Market  makers  who  do 
not  so  will  be  required  to  execute 
further  transactions  at  their  pubhshed 
bid  or  offer.  '^  Tte  Commission  notes 
that  if  the  NASD  adopted  either 
alternative  suggested  by  Morgan 
Stanley,  Nasdaq  market  makers  would 
not  be  required  to  execute  orders  to  buy 
and  sell  securities  at  their  published 
quotes  even  when  they  are  not 
communicating  a  revised  bid  or  offer  or 
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updating  their  quotations  in  response  to 
an  execution. " 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASI>-95-54 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. " 

[FR  Doc.  97-445  Filed  1-8-97;  8:45  am] 
BILUNO  CODE  801IM)1-M 


[Release  No.  38106;  Pile  No.  SR-NYSE-M- 
27] 

Se»f-Regulatory  OrganliatJons;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc., 
Relating  to  an  Interpretation  of  Rule 
409  C'Statements  of  Accounts  to 
Customers") 

December  31,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Secxirities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
December  5,  1996,2  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  filed  with  the 
Commission  a  proposed  rule  change 
which  consists  of  an  interpretation  with 
respect  to  the  meaning  and 
administration  of  existing  Exchange 


"  See  Securities  Exchange  Act  Release  No.  29801 
(October  10. 1991),  56  FR  52098  (approving  15- 
second  interval  foliowing  a  market  maker's  receipt 
of  a  SOES  execution  report  to  update  its  quotation 
before  being  required  to  execute  another  order  in 
that  security  through  SOES). 


' '  Morgan  Stanley  ai;gues  that  market  makers 
whose  quotes  have  been  locked  or  crossed  may  not 
always  have  adequate  notice  that  their  quotation 
has  been  locked  or  crossed.  It  recommends  that  the 
NASD  provide  a  market  maker  whose  quotation  has 
been  locked  or  crossed  with  a  warning  window  on 
its  screen.  While  the  suggestion  has  merit,  the 
Gimmission  does  not  believe  that  it  is  a  necessarv 
prerequisite  for  approving  a  rule  change  providing 
market  maimers  with  five  additional  seconds  to 
update  their  quotations. 

■M7  CFR  200.3(>-3(a)(12)  (1989). 

'15U.S.C78s(b)(l). 

»  On  December  5.  1996,  the  NYSE  filed 
Amendment  No.  1  with  the  Commission.  The 
proposed  rule  ciiange  was  submitted  on  September 
25,  1996.  However,  amendments  to  the  rule 
lai^guage  were  improperly  identified  in 
contravention  of  Section  19(b);  therefore,  the  filing 
is  deemed  to  be  filed  on  the  later  date.  See  letter 
from  )ames  E.  Buck,  Senior  Vice  President  and 
Secretary,  NYSE,  to  Katherine  A.  England,  Assistant 
Director.  Division  of  Market  Regulation.  SEC.  dated 
December  5.  1996. 


Rule  409  ("Statements  of  Accoimts  of 
Customers").  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 

RULE  409:  STATEMENTS  OF 
ACCOUNTS  TO  CUSTOMERS 


(a) 

/Ol     Applicability 

Compliance  with  Rule  4091a)  and  the 
accuracy  of  statements  of  accounts 
thereunder  is  the  responsibility  of  the 
member  organization  carrying  the 
customer  account  for  which  the 
statement  is  required,  unless  such 
responsibility  has  been  allocated  to  a 
non-member  carrying  organization 
pursuant  to  an  Exchange  approved 
agreement  under  Rule  382. 

102    Information  To  Be  Disclosed 

Statements  of  accounts  to  customers 
must  clearly  and  prominently  disclose 
on  the  front  of  the  statement: 

1.  the  identity  of  the  introducing  and 
carrying  orga'^ization  and  their 
respective  phone  numbers  for  service;^ 

2.  where  the  customers'  assets 
included  on  the  statement  are  carried; 

3.  that  the  carrying  organization  is  a 
member  of  SIPC  and  whether  any  of  the 
customers'  assets  included  on  the 
statement  are  not  covered  by  SIPC; 

4.  the  opening  and  closing  balances 
for  the  account. 

103    Use  of  Third  Party  Agents 

Prior  to  utilizing  a  "third  party  agent" 
to  prepare  and/or  transmit  statements  of 
accounts  to  customers,  a  member 
organization  shall  represent/undertake 
in  writing  to  the  Exchange  Uiat: 

1 .  the  third  party  is  acting  as  agent  for 
the  member  organization; 

2.  the  member  organization  retains 
responsibility  for  compliance  with  Rule 
409(a); 

3.  the  member  organization  has 
developed  procedures/ controls  for 
reviewing  and  testing  the  accuracy  of 
statements  of  accounts  prepared  and /or 
transmitted  bv  the  third  party  agent; 

4.  the  member  organization  will  retain 
copies  of  statements  of  accounts 
prepared  and/or  transmitted  by  the 
third  party  agent  in  accordance  Hith 
applicable  t)ooks  and  records 
requirements. 

Allocation  of  responsibilities  for 
preparation  and/or  transmission  of 
statements  to  any  person  other  than  a 
carrying  organization  pursuant  to  an 
agreement  approved  by  the  Exchange  in 
accordance  with  Rule  382  (Carrying 


'  If  the  phone  number  of  the  clearing  organization 
appears  on  the  bock  of  the  statement  it  must  be  m 
"bold"  01  "highlighted"  letters 
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Agreements)  shall  be  deemed  to  be 
utilization  of  a  "third  party  agent". 

An  introducing  organization  that  is  a 
provider  of  services  included  in  a 
member  organization's  statements  of 
accounts  may  not  function  as  a  "third 
party  agent"  and  may  not  itself  prepare 
and  or  transmit  such  statements. 

/04    Assets  Not  In  Possession/Control 
of  Member  Organization 

Where  a  statement  of  account 
includes  assets  that  are  not  within  the 
possession  or  control  of  the  member 
organization  such  assets  must  be  clearly 
and  distinguishably  separated  on  the 
statement,  and  it  must  be  clearly 
indicated  on  the  statement  that  such 
externally  held  assets:  are  not  within  the 
possession  or  control  of  the  member 
organization,  are  included  on  the 
statement  solely  as  a  service  to  the 
customer,  information  (including 
valuation)  is  derived  from  the  customer 
or  other  external  source  for  which  the 
member  organization  is  not  responsible, 
and  are  not  covered  by  SIPC. 

105  Use  of  Logos,  Trademarks,  etc. 

Where  the  logo,  trademark  or  other 
similar  identification  of  a  person  (other 
than  the  carrying  or  introducing 
organization)  appears  on  a  customer 
account  statement,  the  identify  of  such 
person(s)  and  the  relationship  to  the 
introducing,  carrying  or  other 
organization  included  on  the  statement 
must  be  provided  and  may  not  be 
utilized  in  a  manner  which  is 
misleading  or  causes  customer 
confusion. 

106  Combined  Statements 

Where  a  member  organization     '' 
carrying  a  customer's  account  and 
another  person(s)  who  separately  offers 
financial  related  products/services  to 
the  same  customer  (e.g.  mutual  fund 
sales/custodial  services,  banking 
products/services,  insurance  products/ 
services,  securities  products/services, 
etc.)  seek  to  jointly  formulate  and/or 
distribute  their  respective  customer 
account  statements  together  with  a 
statement  summarizing  or  combining 
assets  held  in  different  accounts, 
("summary  statement"),  the  Exchange 
will  require: 

1.  That  the  summary  statement: 

a.  indicate  that  the  "summary 
statement"  is  provided  for  informational 
purposes  and  includes  assets  held  at 
different  entities: 

b.  identify  each  entity  from  which 
information  is  provided  or  assets  being 
held  are  included,  their  relationship 
with  each  other  (e.g.,  parent,  subsidiary 
or  affiliated  organization),  and  their 
respective  functions  (introducing/ 


carrying  brokerage  firms,  fund 
distributor,  banking/ insurance  product 
providers,  etc.): 

c.  clearly  distinguish  between  assets 
held  by  each  entity  by  way  of  use  of 
columns,  coloring  or  other  district  form 
of  demarcation: 

d.  identify  the  customer's  account 
number  at  each  entity;' 

e.  provide  a  telephone  number  for 
customer  service  at  each  entity: ' 

f.  disclose  which  entity  carries  each  of 
the  different  assets  or  categories  of 
assets  included  on  the  summary; 

g.  identify  and  distinguish  between 
those  accounts/assets  covered  and  not 
covered  by  SIPC. 

2.  To  the  extent  that  the  summary 
statement  aggregates  the  values  of  the 
various  accounts  summarized  or 
portions  thereof,  such  aggregation  shall 
be  recognizable  as  ha\ing  been 
arithmetically  derived  from  the 
separately  stated  totals  or  their 
components. 

3.  That  the  beginning  and  end  of  each 
separate  statement  (e.g..  summary, 
brokerage,  mutual  fund,  banking, 
insurance,  etc.)  be  clearly 
distinguishable  by  color,  pagination  or 
other  distinct  form  of  demarcation. 

4.  That  there  be  a  written  agreement 
between  the  carrying  organization  and 
each  other  person  jointly  formulating 
and /or  distributing  its  respective 
customer  account  statements  attesting 
that  each  such  person  has  developed 
procedures/controls  for  reviewing  and 
testing  the  accuracy  of  its  respective 
statements  or  any  information  included 
by  it  on  a  summary  statement. 

5.  The  summary  statement  shall 
comply  with  Rule  409  and  all 
interpretations  thereof. 

«         *        *        *        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 


'  Where  the  customer  account  number  and 
telephone  number  for  customer  service  at  each 
entity  are  included  on  each  entitliesly's  respective 
customer  account  statement,  such  account  and 
telephone  numbers  need  not  be  included  on  the 
summary  statement. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piirpose 

The  purpose  of  the  proposed  rule 
change  is  to  set  forth  an  interpretation 
concerning  the  meaning  and 
administration  of  Exchange  Rule  409 
with  respect  to  the  establishment  of 
standards  regarding  the  distribution  of 
"summary  statements"  and  the  use  of 
"third  party  agents"  to  prepare  and/ or 
distribute  customer  account  statements. 
The  proposed  interpretation  also 
codifies  existing  Exchange  policy  as  to 
certain  information  that  must  be 
disclosed  on  accoimt  statement.  Other 
items  in  the  proposed  interpretation 
address  statements  that  include  assets 
not  in  possession  or  control  of  a  member 
organization  and  the  use  of  logos  and 
trademarks  on  statements. 

Exchange  Rule  409  addresses  the 
responsibility  of  member  organizations 
carrying  customer  accounts  to  send 
statements  of  these  accounts  to  their 
customers.  The  Exchange  has  received 
requests  from  member  organizations  to 
allow  them  jointly,  with  other  financial 
institutions  [e.g.,  banks  and  investment 
companies),  to  formulate  and  distribute 
to  common  customers  a  "simmiary 
statement"  together  with  their 
respective  customer  accoimt  statements. 
These  requests  generally  involve  entities 
that  are  part  of  a  financial  services 
"group"  or  "family"  or  where  the 
Exchange  member  organization  carries 
accounts  for  a  broker-dealer  that  is  part 
of  such  a  group.  The  "simimary 
statement"  provides  an  overview  of  the 
customer's  accounts  at  the  separate 
entities  and  is  supported  by  the  detail 
on  the  separate  respective  statements. 

The  Exchange  has  worked  with 
industry  representatives  to  develop 
parameters  so  that  this  may  be 
accomplished  in  a  manner  that  will 
provide  customers  with  accurate 
account  statements  that  clearly  identify 
the  respective  entities  involved  and 
distinguish  brokerage  from  non- 
brokerage  assets. 

Specifically,  the  Exchange  will 
require  that  the  simimary  statement: 
indicate  that  the  statement  is 
informational  and  includes  assets  held 
at  different  entities;  identify  each  entity, 
their  relationship  to  each  other  and  their 
respective  functions;  distinguish  clearly 
between  assets  held  by  each  entity  ^■, 
identify  the  customer's  account 
numbers  at  each  entity  and  provide  a 


'Columns,  coloring  or  other  distinct  form  of 
demarcation  should  be  used  to  clearly  distinguish 
assets. 
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customer  service  telephone  number  at 
each  entity  *;  disclose  which  entity 
holds  each  of  the  different  assets  on  the 
summary;  and  distinguish  between 
accounts  that  are  or  are  not  covered  by 
SIPC.  Additionally,  any  aggregation  of 
account  values  must  be  recognizable  as 
having  been  derived  from  the  separately 
stated  totals;  the  beginning  and  end  of 
each  separate  imderlying  statement 
must  be  clearly  distinguishable;  and 
there  must  be  a  written  agreement 
between  the  parties  jointly  distributing 
the  statements  that  each  has  developed 
procedures/controls  for  testing  the 
accuracy  of  its  own  information  on  the 
customer  statement. 

The  proposed  interpretation  will 
codify  that  carrying  firms  are 
responsible  for  sending  statements  to 
customers  and  for  ensuring  the  accuracy 
of  such  statements.  However,  it  is 
recognized  that  in  many  cases  "third 
party  agents"  [e.g.,  service  bureaus  or 
other  independent  entities)  prepare  or 
transmit  customer  account  statements. 
Therefore,  the  proposed  interpretation 
to  Rule  409  would  also  estabUsh 
Exchange  pohcy  regarding  use  of  "third 
party  agents"  to  prepare  and  transmit 
statements  of  accounts  and  to  set  forth 
certain  representations  which  must  be 
made  in  writing  by  the  member 
organization  to  the  Exchange. 
Specifically,  the  member  organization 
must  represent  that  the  third  party  is 
acting  as  agent  for  the  member 
organization,  that  the  member 
organization  retains  responsibility  for 
compliance  with  Rule  409(a),  that  the 
member  organization  has  developed 
procedures  and  implemented  controls 
for  reviewing  and  testing  the  accuracy  of 
statements  and  that  it  will  retain  copies 
of  all  such  statements.  In  addition,  the 
interpretation  states  that  an  introducing 
organization  that  is  a  provider  of 
services  included  in  a  member 
organization's  statements  of  accounts 
may  not  function  as  a  "third  party 
agent"  and  may  not  itself  prepare  and  or 
transmit  such  statements. 

The  proposed  interpretation  also 
clarifies  that  certain  information  must 
be  disclosed  on  the  front  of  account 
statements,  i.e.,  the  identity  of  the 
introducing  and  carrying  organizations, 
where  customer  assets  included  on  the 
statement  are  held,  whether  such 
customer  assets  are  covered  by  SIPC, 
and  the  opening  and  closing  account 
balances. 


♦Where  the  customer  account  number  and 
telephone  number  for  customer  service  at  each 
entity  are  included  on  each  entity's  respective 
customer  account  statement,  such  account  and 
telephone  numbers  need  not  be  included  on  the 
summary  statement. 


The  interpretation  also  requires  that 
where  the  account  statement  includes 
assets  not  within  the  possession  or 
control  of  the  member  organization, 
such  assets  must  be  clearly  separated  on 
the  statement.  In  addition,  the  statement 
must  clearly  indicate  that  such 
externally  held  assets:  are  not  within  the 
possession  or  control  of  the  member 
organization;  are  included  on  the 
statement  solely  as  a  service  to  the 
customer;  and  are  not  covered  by  SIPC. 
Moreover,  the  summary  statement  must 
indicate  that  the  member  organization  is 
not  responsible  for  any  information 
derived  from  the  customer  or  other 
external  source  relating  to  such  assets. 

As  to  the  use  of  logos  and  trademarks, 
the  proposed  interpretation  provides 
that  were  the  logo,  trademark  or  other 
identification  of  a  person  (other  than 
that  of  the  carrying  or  introducing 
organization)  appears  on  an  account 
statement,  then  the  identity  of  such 
person  and  the  relationship  to  the 
introducing,  carrying  or  other 
organization  included  on  the  statement 
must  be  provided  and  may  not  be 
misleading  or  cause  customer 
confusion. 

The  Exchange  believes  that  this 
proposed  interpretation  will  give 
member  organizations  the  flexibility  to 
distribute  summary  statements  to 
customers  or  use  third  party  agents  to 
prepare  and  transmit  customer  account 
statements,  while  providing  appropriate 
safeguards  through  detailed  disclosure 
to  customers  and  required  undertakings 
to  the  Exchange. 

2.  Statutory  Basis 

The  NYSE  beheves  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  6(b)(5) »  of  the 
Act  which  requires  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
This  proposal  complies  with  the  Act  in 
that  it  estabhshes  standards  enabling 
members  and  member  organizations  to 
distribute  summary  statements  and  to 
use  third  party  agents  to  prepare  and 
distribute  these  statements,  while 
providing  customer  protection  through 
appropriate  disclosures  and 
implementation  of  specified  procedures 
and  controls. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comment  on  the  Proposed 
Rule  Change  Received  From  Members, 
Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will; 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  at 
the  Commissions'  Pubhc  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  New  York 
Stock  Exchange.  All  submissions  should 
refer  to  the  File  No.  SR-NYSE-96-27 
and  should  be  submitted  by  January-  30, 
1997 

Margaret  H.  McFarlasd, 

Deputy  Secretary. 

(FR  Doc.  97-*89  Filed  1-&-97;  8:45  am) 

HLUNC  CODE  W1»-01-M 
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[RctoSM  No.  34-38113;  International  Series 
Retene  No.  1042;  File  No.  SR-PHLX-96- 
451 

SeN-Regulatory  Organizations; 
Ptiiladeiphia  Stocic  Exchange, 
Incorporated;  Approval  of  Proposed 
Rule  Change  Relating  to  Minimum 
Transaction  Size  for  Customized 
Foreign  Currency  Options 

January  3,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  notice  is  hereby  given  that  or 
November  1.  1996.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  Sled  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  revise  the  minimum  opening  and 
closing  transaction  size  and  responsive 
quotation  size  for  customized  foreign 
currency  options  from  100  to  50 
contracts.  The  proposal  was  published 
for  comment  in  the  Federal  Register  on 
November  20.  1996. ^  No  comments 
were  received  on  the  proposed  rule 
change.  This  order  approves  the 
Exchange's  proposal. 

On  November  1.  1994,  the 
Commission  approved  the  Exchange's 
proposal  to  trade  customized  foreign 
currency  options.  ^  Users  now  have  the 
ability  to  customize  the  strike  price  and 
quotation  method  and  choose  any 
underlying  and  base  currency 
combination  out  of  all  Exchange  listed 
currencies,  including  the  U.S.  dollar. 
The  product  was  introduced  to  attract 
institutional  customers  who  like  the 
flexibihty  and  variety  offered  in  the 
over-the-counter  market  but  would 
prefer  the  benefits  attributed  to  an 
exchange  auction  market  to  hedge  their 
exchange  rate  risks. 

The  Exchange  originally  instituted  a 
300  contract  minimum  opening 
transaction  size  pursuant  to  Rule 
1069(a)(6).  A  number  of  mid-sized 
corporations  and  institutions  then  told 
the  Exchange  that  the  contract  value 
was  too  large  for  their  purposes.  They 
believed  that  customized  currency 
options  would  fill  a  market  need  for 
them,  but  that  the  opening  transaction 
size  was  prohibitive.  The  Exchange, 
thus,  determined  to  reduce  the 
transaction  size  in  stages.  In  March  of 
1995.  the  Exchange  reduced  the  size  of 
an  opening  transaction  to  200  contracts* 
and  then  reduced  it  further  to  100 


M5U.S.CS78s(bl(l) 

'  Securities  Exchange  Act  Release  No  37944 
(NovBinber  13.  1996).  61  FR  5912.5. 

'Securities  Exchange  Act  Release  No  34925 
(November  1.  1994).  59  FR  55720. 

*  Securities  Exchange  Act  Release  No.  35464 
(March  9.  1995).  60  FR  14043. 


contracts  in  August  of  that  year.^ 
According  to  the  Exchange,  that  size, 
however,  still  remains  too  large  for  a 
significant  segment  of  medium  sized 
corporations,  especially  those  that  are 
located  in  Canada  and  the  Pacific  basin. 
Those  companies  would  like  the 
opportunity  to  hedge  their  currency  risk 
using  an  exchange  traded  customized 
option  contract  in  a  cost-effective 
manner.  Therefore,  the  Exchange  now 
proposes  to  reduce  the  minimum 
opening  transaction  size  to  50  contracts, 
which  would  be  equivalent  in  dollar 
terms  to  an  average  minimum 
transaction  value  for  customized  foreign 
currency  options  of  between  $2  and  $3 
million.** 

The  minimum  size  of  the  closing 
transaction  and  the  minimum 
responsive  quote  size  obligation  would 
also  be  reduced  form  100  contracts  to 
the  lesser  of  50  contracts  or  the 
remaining  contracts. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5). ^  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  protect 
investors  and  the  public  interest. 
Specifically,  the  Commission  believes 
that  the  proposed  rule  change  is 
designed  to  make  the  customized 
foreign  currency  option  market 
accessible  to  more  medium  sized 
corporate  foreign  currency  option  users 
while  maintaining  the  focus  of  this 
market  towards  institutional  investors. 
As  a  result,  the  Commission  believes 
that  the  proposal  may  serve  to  add 
liquidity  to  this  market,  which  would 
benefit  all  users  of  customized  foreign 
currency  options. 

Even  wim  lowering  the  minimum 
opening  transaction  size  to  50  contracts, 
the  minimum  value  of  an  opening 
customized  foreign  currency  option 
transaction  involving  any  approved 
currency  will  be  between  $2  and  $3 
million.  The  Commission  believes  that 
because  the  customized  foreign 
currency  option  market  is  used  almost 
exclusively  by  institutional  investors, 
and  because  the  dollar  value  of  opening 
transactions  in  customized  foreign 
currencies  is  still  very  substantial, 
lowering  the  minimum  transaction  size 


'Securities  Exchange  Act  Release  No.  6176 
(August  31.  1995).  60  FR  46879. 

•  See  Securities  Exchange  Act  Release  No.  37944, 
supra  note  2. 

M5§78f(b)(5). 


to  50  contracts  should  not  result  in  the 
entrance  of  unsophisticated  investors 
into  this  market.  Furthermore,  the 
Exchange,  in  publicizing  the  reduction 
of  the  minimum  contract  size  for 
customized  foreign  currency  options  to 
it's  members  in  a  regulatory  circular, 
v«ll  emphasize  the  necessity  for 
comphance  with  the  Phlx  suitability 
rule,  Rule  1026.  appUcable  to  options 
transactions.^  Rule  1026(b),  among  other 
things  prohibits  a  member  from 
recommending  to  a  customer  an 
opening  transaction  in  any  option 
contract,  unless  the  person  making  the 
recommendation  has  a  reasonable  basis . 
for  believing,  at  the  time  of  making  the 
recommendation,  that  the  customer  is 
capable  of  evaluating  the  risks  of  the 
recommended  transaction,  and  is 
financially  able  to  bear  the  risks  of  the 
recommended  position  in  the  option 
contract.  Based  on  the  foregoing,  the 
Commission  beUeves  that  this  proposal 
does  not  raise  any  regulatory  concerns 
that  were  not  adequately  addressed  by 
the  Exchange  when  the  Commission 
approved  the  trading  of  customized 
foreign  currency  options.^  Moreover,  the 
institutional  nature  of  customized 
foreign  currencies  should  remain 
unchanged,  even  with  the  reduction  in 
minimum  opening  transaction  size 
being  approved  herein.'" 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (SR-Phlx-95-43) 
is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

(FR  Doc.  97-442  Filed  1-8-97;  8:45  am] 
BILUNQ  CODE  801(M>-U 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Fonms  and  Recordkeeping 
Requirements;  Agency  information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Department  of  Transportation 
(DOT). 


•Telephone  conversation  between  Michelle  R. 
Weissbaum,  Vice  President  and  Associate  General 
Counsel,  Phlx.  and  |anet  W.  Russell-Hunter,  Special 
Counsel,  Office  of  Market  Supervision,  Division  of 
Market  Regulation,  Commission,  on  November  13, 
1996. 

»  See  Securities  Exchange  Act  Release  No.  34925, 
supra  note  3. 

'"The  Commission  notes  that  it  would  have 
serious  concerns  about  any  further  reductions  in  the 
minimum  opening  contract  size,  which  could 
change  the  institutional  nature  and  intent  of  the 
product. 

"15U.S.C.  78s(b)(2). 
•M7  CFR  200.3O-3(aM12). 
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ACTION:  Notice. 


SUMMARY:  In  compliaace  with  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chapter  35).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  April  18, 
1996  [FR  61.  page  16968]. 
DATES:  Comments  must  be  submitted  on 
or  before  February  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Earl  Coles,  Office  of  Information 
Management  Programs,  (202)  366-054. 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 

Federal  Highway  Administration 
(FHWA) 

Title:  Driver  Qualification  Files. 

0\fB  Control  Number:  2125-0065. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Form  Number:  N/A. 

Affected  Public:  Motor  Carriers. 

Abstract:  The  authority  for  driver 
qualification  files  is  contained  in  49 
U.S.C.  504.  31133,  31136,  and  31502, 
and  49  CFR  1.48,  with  penalty 
provisions  in  49  U.S.C.  521  and  522.  49 
CFR^91.51  requires  a  motor  carrier  to 
maintain  a  driver  qualification  file  for 
each  regularly  employed  driver  and 
each  intermittent,  casual,  and 
occasional  driver.  The  file  contains  the 
minimum  amount  of  information 
necessary  to  document  that  a  driver  is 
quaUfied  to  drive  a  commercial  motor 
vehicle  in  interstate  commerce.  A  driver 
quahfication  file  is  used  by  the  FHWA 
and  motor  carrier  to  ensure  that  a  driver 
who  operates  a  commercial  motor 
vehicle  in  interstate  commerce,  can  by 
reason  of  experience  and/ or  training, 
safely  operate  a  type  of  commercial 
motor  vehicle;  has  been  issued  an 
appropriate  driver's  Ucense;  and  has  not 
been  disqualified  to  operate  a 
commercial  motor  vehicle.  Public 
demand  for  highway  safety  requires  that 
the  hiring  of  commercial  motor  vehicle 
drivers  be  restricted  to  those  drivers 
with  records  which  prove  their  ability  to 
safely  operate  a  commercial  motor 
vehicle. 

Estimated  Annual  Burden:  The  total 
annual  burden  is  1.076,166  hours. 


ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  DC  20503.  Attention  DOT 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utifity;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quahty.  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC.  on  )anuar\  3 
1997. 

Phillip  A.  Uach, 

Clearance  Officer.  United  States  Department 

of  Transportation. 

[FR  Doc.  97-523  Filed  1-8-97;  8:45  am] 

BILUNO  CODE  4910-82-P 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  33323] 

Chicago  Rail  Link,  LLC;  Lease  and 
Operation  Exemption;  Union  Pacific 
Railroad  Company 

Chicago  Rail  Link.  L.L.C.  (CRL).  a 
Class  III  rail  carrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
lease  and  operate  approxiraatelv  8.5 
miles  of  rail  lines  owned  bv  the  Union 
Pacific  Railroad  Company  {UP).  CRL 
will  be  leasing  and  operating  track 
numbers  1  through  9.  110.  500.  501, 
702,  710,  and  711  in  UP's  Irondale  Yard, 
Chicago,  IL,  east  of  Torrence  Avenue 
between  117th  Street  and  122nd  Street. 

The  transaction  was  expected  to  be 
consummated  on  or  shortly  after 
December  26.  1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33323,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue,  N.W.. 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Kari  Morell,  Esq.,  Ball  Janik  LLP.  1455 
F  Street.  N.W.,  Suite  225,  Washington, 
DC  20005. 


Decided:  January  2,  1997. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williuns, 
Secretary. 
[FR  Doc  97-482  Filed  1-8-97:  8:45  ami 

BU.LMG  CODE  4»1$-00-P 


[STB  Finance  Docket  No,  33324] 

Northern  Plains  Railroad,  Inc.;  Lease 
and  Operation  Exemption;  Certain 
Lines  of  Soo  Line  Railroad  Company 
d/t>/c  Canadian  Pacific  Railway 

Northern  Plains  Raikoad,  Inc.  (NPR). 
a  noncarrier.  has  filed  a  verified  notice 
of  exemption  under  49  CFR  1150.31  to 
acquire  by  lease  and  operate 
approximately  377.55  miles  of  raib^ad 
owned  by  the  Soo  Line  Railroad 
Company,  d/b/a  Canadian  Pacific 
Railway:  (1)  between  Thief  River  Falls, 
MN  [MP  309.69)  and  Harlow,  ND  (MF 
472.24);  and  (2)  between  FordviUe,  ND 
(MP  390.99)  and  Kenmare.  ND  (mp 
605.99). 

The  transaction  is  expected  to  be 
consummated  on  or  about  January  6 
1997. 

If  the  yerified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  mitio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33324.  must  be  filed  with 
the  Office  of  the  Secretary.  Surface 
Transportation  Board.  Case  Control 
Branch.  1201  Constitution  Avenue. 
N.W.,  Washington.  DC  20423.  In 
addition,  a  copy  of  each  pleading  must 
be  sened  on  Byron  D,  Olsen.  Esq  . 
Felhaber,  Larson.  Fenlon  &  Vogt,  P..^  . 
601  Second  Avenue  South.  Suite  4200. 
Minneapolis,  MN  55402. 

Decided  January  2.  1997. 

By  the  Board,  David  M  Konschnik, 
Director,  Office  of  Proceedings 
Vernon  A.  Williams, 
Secretary- 
[FR  Doc.  97-483  Filed  1-8-97;  8:45  ami 

BILUNG  CODE  491^-00-P 


[Docket  No.  AB-55  (Sut>-No.  500)] 

CSX  Transportation,  Inc.— 
Abandonment — in  Bartxjur,  Randolph, 
Pocahontas,  and  Webster  Counties, 
WV 

AGENCY:  Surface  Transportation  Board 
ACTION:  Notice  of  findings 
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SUMMARY:  The  Board  has  issued  a 
certificate  and  decision  authorizing  CSX 
Transportation,  Inc.  (CSXT),  to  abandon 
that  portion  of  its  rail  line  extending 
between  milepost  BUI-28.40  at  Elkins. 
VW,  and  milepost  BUK-121.7  at  Bergoo, 
VW.  subject  to  environmental  and 
historic  preservation  conditions  if  there 
is  salvage.  The  transaction  also  was 
exempted  from  the  offer  of  financial 
assistance  and  public  use  procedures  of 
49  U.S.C.  10904  and  10905. 
EFFECTIVE  DATE:  The  abandonment 
certificate  will  become  effective  on 
January  9.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPt-EMENTARY  INFORMATION;  The  ICC 
Termination  Act  of  1995,  Pub.  L.  No. 
104-68,  109  Stat.  803  (1995)  (ICCTA). 
abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred 
certain  functions  and  proceedings  to  the 
Surface  Transportation  Board  (Board) 
effective  on  January  1.  1996.  Section 
204(c)  of  the  ICCTA  provides,  in 
general,  that,  if  a  court  remands  a  suit 
against  the  ICC  that  was  pending  on  the 
date  of  that  legislation  and  involves 
functions  retained  by  the  ICCTA, 
subsequent  proceedings  related  to  the 
case  shall  proceed  under  the  applicable 
law  and  regulations  in  effect  at  the  time 
of  the  subsequent  proceedings.  The 
functions  at  issue  in  this  proceeding 
were  retained  and  are  now  found  at  49 
U.S.C.  10903-05.  Thus,  the  provisions 
of  current  49  U.S.C.  10903-C5  apply  to 
this  proceeding  on  remand. 

Additional  information  is  contained 
in  the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc..  Room  2229,  1201 
Constitution  Avenue,  N.W  , 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impared  is  available  through 
TDD  services  (292)  927-5721. 

Decided:  December  31.  1996. 
By  the  Board.  Chairman  Morgan.  Vire 
Chairman  Simmons.  Commissioner  Owen. 

VemoD  A.  Williams, 

Secretary. 

IFR  Doc.  97-i81  Filed  1-8-97;  8:45  am) 

BtLUNG  CODE  4*1S-00-P 


[STB  Docket  No.  AB-471X] 

South  Kansas  and  Oklahoma  Railroad, 
Inc.;  Abandonment  Exemption;  In 
Sumner  County,  KS 

South  Kansas  and  Oklahoma  Railroad, 
Inc.  (SKO)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 


F — Exempt  Abandonments  to  abandon  a 
9.2-mile  portion  of  its  line  of  railroad 
between  milepost  257.2,  at  Oxford,  and 
milepost  266.4,  near  Wellington,  in 
Sumner  County.  KS. 

SKO  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  there  has  been  no 
overhead  traffic  on  the  line  in  over  3 
years;  (3)  no  formal  complaint  filed  by 
a  user  of  rail  service  on  the  line  (or  by 
a  state  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Surface 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-vear  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
8,  1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues. ' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1 152.27(c)(2).  ^  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29 '  must  be  filed  by  Januai7 
21.  1997.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  29, 
1997,  with:  Office  of  the  Secretary,  Case 
Control  Branch.  Surface  Transportation 
Board.  1201  Constitution  Avenue,  N.W.. 
Washington.  DC  20423. 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Envirormiental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Hail  Unes.  5  l.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan  Assist..  4  I.C.C.2d  164  (1987). 

'The  Board  will  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Karl  Morell,  Ball  Janik 
LLP,  1455  F  St..  N.W.,  Suite  225, 
Washington,  DC  20005. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

SKO  has  filed  an  environmental 
report  which  addresses  the 
abandorunent's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  envirorunental 
assessment  (EA)  by 

January  14.  1997.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219,  Surface 
Transportation  Board,  Washington.  DC 
20423)  or  by  calling  Elaine  Kaiser,  Chief 
of  SEA,  at  (202)  927-6248.  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
wathin  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  3. 1997. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[PR  Doc.  97-484  Filed  1-8-97;  8:45  am) 
BILUNG  COO€  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Credit  Union  Study;  Request  for  * 
Comments 

agency:  Office  of  the  Secretary.  DOT. 
SUMMARY:  Legislation  recently  enacted 
by  Congress  requires  the  Secretary  of  the 
Treasury  (Secretary)  to  conduct  a  study 
of  credit  unions  and  submit  a  report  to 
Congress  by  September  30.  1997. 

This  notice  invites  all  interested 
parties  to  provide  their  views  on  the 
topics  listed  below  and  on  any  other 
issues  relating  to  the  study  that  they 
may  wish  to  bring  to  our  attention.  We 
strongly  encourage  all  interested  parties 
to  submit  comments  for  the  record. 
DATES:  Comments  should  be  in  waiting 
and  must  be  received  by  February  28, 
1997. 

ADDRESSES:  Send  vnitten  comments  to: 
Credit  Union  Study,  Department  of  the 
Treasury,  Room  3025, 1500 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20220. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  please  contact:  Joan 
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Affleck-Smith,  Director,  Office  of 
Financial  Institutions  Policy,  at  (202) 
622-2740,  or  Edward  DeMarco, 
Financial  Economist,  at  (202)  622-2792. 
SUPPLEMENTARY  INFORAMTION:  Section 
2606  of  the  Omnibus  Consohdated 
Appropriations  Act  for  1997  (Pubhc 
Law  No.  104-208)  requires  the  Secretary 
to  conduct  a  study  of  corporate  credit 
unions  and  other  credit  union  issues.  In 
conducting  the  study,  the  Secretary 
must  consult  with  the  National  Credit 
Union  Administration  (NCUA),  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  and  the  Office  of  the 
Comptroller  of  the  Currency  (OCC). 

Suggested  Format  of  Comments 

Please  comment  on  some  or  all  of  the 
issues  under  study,  as  listed  below. 

/.  National  Credit  Union  Share 
Insurance  Fund 

In  1970,  Congress  created  the  National 
Credit  Union  Share  Insurance  Fund 
(NCUSIF)  as  a  way  for  credit  unions  to 
obtain  federal  deposit  insurance.  Like 
the  Federal  Deposit  Insurance 
Corporation's  Bank  Insurance  Fund  and 
Savings  Association  Insurance  Fund, 
the  NCUSIF  insures  each  depositor  for 
up  to  $100,000.  However,  the  NCUSIF  is 
structured  and  administered  differently 
than  the  insurance  funds  for  banks  and 
thrifts.  In  the  legislation.  Congress 
directs  the  Secretary  to  study  specific 
issues  pertaining  to  the  NCUSIF. 

First,  the  Secretary  must  evaluate  the 
treatment  of  the  NCUSIF's  required  1 
percent  deposit  by  member  credit 
unions.  Legislation  enacted  in  1984 
required  each  credit  union  to  maintain 
a  deposit  wath  the  NCUSIF  equal  to  1 
percent  of  its  insured  shares.  Credit 
unions  count  these  deposits  as  assets 
while  the  NCUSIF  counts  these  same 
funds  as  part  of  its  equity.  Congress 
raises  the  question  of  whether  or  not  the 
accounting  treatment  of  the  1  percent 
deposit  is  appropriate.  Congress  also 
requires  the  Secretary  to  study  how  the 
NCUA  uses  the  deposit  amounts  when 
determining  equity  capital  ratios. 

Second,  the  Secretary-  must  analyze 
the  potential  for,  and  potential  effects 
of,  having  some  entity  other  than  the 
NCUA  administer  the  NCUSIF. 

We  request  comments  on: 

1.  The  NCUA's  oversight  of  the 
NCUSIF; 

2.  The  desirability  of  having  credit 
unions  expense  the  1  percent  deposit 
that  they  maintain  at  the  NCUSIF;  and 

3.  The  advantages  and  disadvantages 
of  separating  the  NCUSIF  from  the 
NCUA. 

We  also  request  responses  to  the 
following  specific  questions  regarding 
the  NCUSIF: 


4.  Does  the  current  accounting 
treatment  of  credit  unions"  1  percent 
deposit  create  risks  to  the  NCUSIF, 
credit  unions,  or  both?  In  particular, 
what  is  the  risk  that  large  losses  in  the 
NCUSIF  would  impair  the  1  percent 
deposit  at  a  time  when  credit  unions 
were  under  stress? 

5.  If  you  believe  that  the  1  percent 
deposit  should  remain  refundable  (i.e.. 
should  continue  to  be  treated  as  an 
asset),  explain  why.  In  particular, 
identify  how  such  treatment  promotes 
safety  and  soundness  and  protects  the 
NCUSIF  and  ultimately  the  taxpayers.  If 
th&l  percent  deposit  remains 
refundable,  how  should  the  deposit  be 
used  in  determining  a  credit  union's 
equity  capital  ratio? 

If  you  believe  that  the  1  percent 
deposit  should  be  expensed,  explain 
why.  In  particular,  identifv'  how 
expensing  the  deposit  would  promote 
safety  and  soundness  and  protect  the 
NCUSIF  and  ultimately  the  taxpayers.  In 
addition,  please  describe  how  the 
existing  deposits  should  be  expensed. 

6.  The  NCUA  currently  has  a  single 
office — the  Office  of  Examination  and 
Insurance — handle  both  examination 
and  share  insurance.  Do  any  conflicts 
arise  from  that  structure?  Would  any 
such  conflicts  be  most  properlv  handled 
by  separating  examination  and 
insurance  within  the  NCU.^  or  by 
establishing  management  and  oversight 
of  the  NCUSIF  outside  of  the  NCUA?  If 
the  latter,  should  the  NCUSIF  be  a 
stand-alone  agency  or  incorporated  into 
the  FDIC  or  some  other  existing  federal 
agency?  Explain. 

7.  What  changes,  if  any,  are  needed  in 
the  NCUA's  current  oversight  or 
operation  of  the  NCUSIF?  If  you 
advocate  changes,  explain  why  those 
changes  are  needed.  Identify  the  safety 
and  soundness  or  taxpayer  risk  issues 
involved,  and  how  your  proposed 
solution  deals  with  the  identified 
problem. 

//.  Corporate  Credit  Unions 

The  network  of  corporate  credit 
unions,  including  U.S.  Central  Credit 
Union,  emerged  in  the  1970s  to  meet  the 
liquidity  and  investment  demands  of 
the  growing  number  of  natural  person 
credit  unions.  Currently,  corporate 
credit  unions  provide  liquidity  to 
member  credit  unions,  invest  member 
credit  unions'  excess  funds,  and 
perform  check-clearing  and  other 
related  transactional  services  for 
member  credit  unions.  In  this  study,  we 
will  examine,  in  cooperation  with 
federal  banking  agencies,  the  ten  largest 
corporate  credit  unions,  including 
examining  their  investment  practices. 


financial  stabiUty,  financial  operations, 
and  financial  controls. 

In  addition.  Congress  directed  the 
Secretary  to  evaluate  the  NCUA's 
super\'ision  of  corporate  credit  unions. 
Concern  has  been  raised  that,  at  least 
until  recently,  the  NCUA  did  not 
adequately  oversee  the  nsk-takmg  of 
corporate  credit  unions  and  had  no 
specialized  exammation  group  to  deal 
with  the  unique  circumstances  of 
corporate  credit  unions.  While  the 
NCUA  has  addressed  many  of  these 
shortcomings.  Congress  requested  an 
assessment  of  the  NCUA's  super\'ision 
of  corporates  today. 

At  the  time  of  this  notice's 
publication,  the  NCUA  is  finalizing 
substantial  changes  to  its  regulation 
governing  corporate  credit  unions.  12 
CFR  Part  704.  The  proposed  changes  to 
Part  704  would  significantly  alter 
certain  regulatory  requirements 
apphcable  to  corporate  credit  unions. 
The  NCUA  received  extensive  pubhc 
comments  on  those  proposed  changes, 
and  we  have  reviewed  those  comments. 
In  your  comments,  be  careful  to 
distinguish  between  Part  704  as  in  effect 
at  the  time  this  notice  is  published  and 
the  revised  Part  704  proposed  bv  the 
NCUA.  Should  the  NCUA  complete  the 
rulemaking  process  and  issue  a  final 
Part  704  regulation  before  the  comment 
period  for  this  notice  ends,  you  should 
focus  your  comments  on  the  new  Part 
704. 

We  request  comments  on: 

8.  The  safety  and  soundness  of 
corporate  credit  unions;  and 

9.  The  NCUA's  supervision  of 
corporate  credit  unions. 

We  also  request  responses  to  the 
following  specific  questions  regarding 
corporate  credit  unions: 

10.  What  is  the  appropriate  scope  of 
activities  for  corporate  credit  unions? 

11.  What  risks,  if  any.  do  corporate 
credit  unions  pose  today  to  natural 
person  credit  unions  or  to  the  NCUSIF? 

12.  Are  the  current  investment 
practices  of  corporate  credit  unions 
appropriate?  Are  NCUA  regulations  and 
NCUA  oversight  adequate  for  the  risks 
undertaken  by  corporate  credit  unions? 

///.  NCUA  Regulations 

Congress  directed  the  Secretary  to 
examine  the  NCUA's  current 
regulations.  In  particular,  we  will  focus 
on  NCUA  regulations  affecting  (i)  the 
NCUSIF,  (li)  corporate  credit  unions, 
and  (iii)  credit  union  safety  and 
soundness. 

At  the  time  of  this  notice's 
pubhcation,  the  NCUA  is  finahzing 
substantial  changes  to  its  regulation 
governing  the  investment  and  deposit 
activities  of  natural  person  credit  imions 


J  A 


1997 


1360 


Federal  Register  /  Vol.  62.  No.  6  /  Thursday,  January  9,  1997  /  Notices 


ISS 


at  12  CFR  Part  703.  The  proposed 
changes  to  Part  703  would  significantlv 
alter  certain  regu'atnry  requirements 
applicable  to  such  credit  unions.  The 
NCUA  received  extensive  public 
comments  on  those  proposed  changes. 
and  we  will  review  those  comments.  In 
your  comments,  be  careful  to 
distinguish  between  Part  703  as  in  effect 
at  the  time  this  notice  is  published  and 
the  revised  Part  703  proposed  by  the 
NCUA.  Should  the  NCUA  complete  the 
rulemaking  process  and  issue  a  final 
Part  703  regulation  before  the  comment 


period  for  this  notice  ends,  you  should 
fo<:us  vour  comments  on  the  new  Part 
703 
We  request  comments  on: 

13  NCU.\  regulations  in  the  specified 
areas. 

We  also  request  responses  to  the 
following  specific  questions  regarding 
NT,L^\  regulations 

14  In  order  to  improve  credit  unions' 
sdfet\  and  soundness,  what  changes,  if 
any,  should  be  made  in  the  Federal 
Credit  Union  Act  or  the  NCUA's 
regulations?  Lxplain. 


15.  Are  there  elements  of  safety  and 
soundness  regulation  of  banks  and 
thrifts  that,  if  carried  over  to  credit 
union  regulation,  would  make  a 
meaningful  improvement  in  the  NCUA's 
oversight  of  credit  unions'  safety  and 
soundness?  Explain. 

Dated:  December  26.  1996. 
Richard  S.  Camell, 

Assistant  Secretary-  for  Financial  Institutions. 
[FR  Doc.  97-141  Filed  1-8-97;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t)y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
ttie  appropriate  document  categories 
elsewhere  in  the  issue. 


OFFICE  OF  GOVERNMENT  ETHICS 
5  CFR  Part  2640 

RIN  3209-AA09 

Inteipretation,  Exemptions  and  Waiver 
Guidance  Concerning  18  U.S.C.  208 
(Acts  Affecting  a  Personal  Financial 
Interest) 

Correction 

In  rule  document  96-31837  beginning 
on  page  66830  in  the  issue  of 
Wednesday,  December  18,  1996,  make 
the  following  corrections: 


§2640.201    [Corrected] 

1.  On  page  66845,  in  the  third 
column,  in  paragraph  (c)(1),  "Note  to 
paragraph  (a)(1)"  should  read  "Note  to 
paragraph  (c)(1)". 

§2640.202    [Corrected] 

2.  On  page  66846.  in  the  second 
column,  in  paragraph  (b),  in  the  second 
line,  insert  '(1)"  before  "An". 

BILUNQ  CODE  1SOS-01-D 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-S21 -07-1 320-01;  MTM  80697] 

Notice  of  Hearing 

Correction 

In  notice  document  96-31502 
appearing  on  page  65418  in  the  issue  of 
Thursday,  December  12,  1996,  in  the 
second  column,  in  the  land  description, 
under  T.  1  N.,  R.  40  E.,  P.M.M.,  "Sec. 
8:  EV2,  SWV2SEV4"  should  read  "Sec.  8: 
EV2,  NV2NWV4"  and  "Sec.  14:  SV2NV.,, 
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NWV2"  should  read  "Sec.  14:  SV2SW1  4 
SE'/4  ■. 

BILUMG  CODE  1S06-01-0 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Rules  Governing  Misconduct  by 
Attorneys  or  Party  Representatives 

Correction 

In  rule  document  96-31571  beginnmg 
on  page  65323  in  the  issue  of  Thursday, 
December  12.  1996  make  the  following 
correction: 

On  page  65325,  in  the  third  column, 
footnote  3  was  omitted  and  should  read 
as  follows:   'As  mdicated  in  the 
comment  to  Rule  3.9  of  the  ABA  Model 
Rules  of  Professional  Conduct, 
"administrative  agencies  have  a  nght  to 
expect  law7ers  to  deal  with  them  as 
they  deal  with  the  courts." 

BILIJNG  CODE  1M6-01-0 
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23  CFR  Part  655 

National  Standards  for  Traffic  Control 

Devices;  Revision  of  the  Manual  on 

Uniform  Traffic  Control  Devices;  Final 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  655 
[FHWA  Docket  95-8] 
RIN212S-AD57 

National  Standards  for  Traffic  Control 
Devices;  Revision  of  the  Manual  on 
Uniform  Traffic  Control  Devices 

AGENCY:  Federal  Highway 
Administration  (FHWA),' DOT. 
ACTION:  Final  Amendments  to  the 
Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD). 

SUMMARY:  This  document  contains 
amendments  to  the  MUTCD  which  have 
been  adopted  by  the  FHWA  for 
inclusion  therein.  The  MUTCD  is 
incorporated  by  reference  in  23  CFR 
Part  655,  Subpart  F  and  recognized  as 
the  national  standard  for  traffic  control 
devices  on  all  public  roads.  The 
amendments  affect  various  parts  of  the 
MUTCD  and  are  intended  to  e,xpedite 
traffic,  improve  safety  and  provide  a 
more  uniform  application  of  highway 
signs,  signals,  and  markings. 
DATES:  The  final  rule  is  effective  Januarv 
9.  1997.  Incorporation  by  reference  of 
the  pubhcation  listed  in  the  regulations 
is  approved  by  the  Director  of  the 
Federal  Register  as  of  January  9.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ms.  Linda  L.  Brown,  Office  of 
Highway  Safety  (202)  366-2192, 
Department  of  Transportation,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Room  3416.  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4.15  p.m.,  e.t.,  Monday  tiirough 
Friday  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
MUTCD.  1988  Edition  is  available  for 
inspection  and  copying  as  prescribed  in 
49  CFR  Part  7.  Appendix  D.  It  may  be 
purchased  for  $44  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
371954.  Pittsburgh,  PA  15250-7954, 
Stock  No.  650-001-O0001-O.  The 
purchase  of  the  MUTCD  includes  the 
new  MUTCD  Part  VI,  Standards  and 
Guides  for  Traffic  Controls  for  Street 
and  Highway  Construction. 
Maintenance.  Utility  and  Incident 
Management  Operation  published 
September  1993. 

The  FHWA  both  receives  and  initiates 
requests  for  amendments  to  the 
MUTCD.  Each  request  is  assigned  an 
identification  number  which  indicates 
by  Roman  numeral,  the  organizational 
part  of  the  MUTCD  affected  and.  by 
Arabic  numeral,  the  order  in  which  the 


request  was  received.  This  document 
contains  the  disposition  of  proposed 
changes  which  were  published  on  June 
12,  1995.  at  60  FR  31008.  Text  changes 
required  as  a  result  of  amendments 
contained  herein  will  be  distributed  to 
everyone  currently  appearing  on  the 
FHWA  Federal  Register  mailing  list  and 
wall  be  pubhshed  in  the  next  edition  of 
the  MUTCD.  Those  wishing  to  be  added 
to  this  Federal  Register  mailing  list 
should  write  to  the  Federal  Highway 
Administration.  Office  of  Highway 
Safety,  HHS-10.  400  Seventh  Street. 
SW.  Washington.  DC  20590. 

The  FHWA  has  reviewed  the 
comments  received  in  response  to 
FHWA  Docket  No.  95-8  and  other 
information  related  to  the  MUTCD  and 
these  proposals.  The  FHWA  is  acting  on 
the  following  requests  for  change  to  the 
1988  edition  of  the  MUTCD,  Each  action 
and  its  basis  is  summarized  below: 

Request  I-IO(C) — Standardization  of 
Traffic  Control  Devices  on  Private 
Property 

This  amendment  to  the  MUTCD  adds 
language  to  section  1 A-3  to  encourage 
each  State  to  adopt  Section  15-117  of 
the  Uniform  Vehicle  Code  (UVC).  This 
section  of  the  UVC  states  that  traffic 
control  devices  used  on  private  property 
(e.g.  shopping  center,  business  complex 
or  sports  arena)  open  to  the  public  shall 
be  installed  aiid  maintained  pursuant  to 
the  standards  contained  in  the  MUTCD. 
Although  adoption  of  this  amendment 
as  a  vehicle  code  is  a  State  decision,  we 
believe  that  it  is  in  the  interest  of  the 
public: "s  safety  that  we  strongly 
encourage  the  use  of  standard  traffic 
control  devices  on  private  property 
open  to  pubhc  travel. 

The  FHWA  received  a  total  of  29 
comments  in  response  to  this  change  to 
the  MITCD.  Twenty-six  conmients 
supported  this  amendment  to  extend  the 
provisions  contained  in  the  MUTCD  to 
all  streets  and  highways  open  to  public 
travel,  regardless  of  ownership.  Three  of 
the  29  comments  opposed  including 
this  language  in  the  MUTCD  but  agreed 
with  the  idea  of  encouraging  traffic 
control  devices  on  private  property  at 
the  States  option. 

This  change  will  not  impose  any 
additional  costs  on  State  and  local 
highway  jurisdictions  but  will 
encourage  uniformity  of  traffic  control 
devices 

Request  I-12(C>— Add  New  Highway 
Classification  for  Special  Purpose 
Roads 

Although  20  of  the  28  comments  in 
response  to  this  request  were  in  favor  of 
the  concept  to  add  a  new  highway 
classification  and  appropriate  standards 


to  the  MUTCD  to  address  the  special 
needs  for  low  volume  and  low  speed 
road  signs,  most  comments  indicated 
that  further  study  is  needed  to  define 
appropriate  categories  and  standards. 
The  National  Committee  on  Uniform 
Traffic  Control  Devices  (NCUTCD)  is 
developing  proposed  text  for  the 
MITCD  on  traffic  control  devices  for 
low-volume  roads. 

The  FHWA  believes  that  the 
information  contained  in  the  NCUTCD 
proDosal  will  provide  more  substantive 
data.  Additional  information  will  be 
published  in  a  future  notice  of  proposed 
rulemaking  and  the  public  will  be  given 
another  opportunity  to  review  and 
comment.  This  request  is  deferred  until 
that  time. 

Request  11-11 8(C)— Standard 
Motorcycle  Warning  Sign 

The  FHWA  conducted  research 
evaluation  on  seven  possible  motorcycle 
symbol  signs  to  warn  motorcycUsts  of 
possible  hazardous  roadway  conditions. 
Since  the  motorcycle  symbols  did 
poorly  in  the  motorist  comprehension 
test,  the  FHWA  is  not  adopting  a 
standard  symbol  at  this  time.  Twenty- 
two  of  the  27  people  responding  to  this 
request  agreed  with  this  FHWA 
position.  The  evaluation  results 
indicated  that  the  intended  message  is 
difficult  to  portray.  Generally,  the 
motorist  is  used  to  seeing  the  hazard  for 
which  the  driver  is  being  warned  shown 
in  the  sign.  Many  of  the  incorrect  test 
responses  indicated  that  the  signs  were 
warning  of  a  "hazard"  and  the  presence 
of  "motorcycles"  ahead. 

The  FHWA  will  research  this  concept 
further  and  try  to  develop  a  symbol  sign 
which  may  be  understood  by  both  the 
motorist  and  the  motorcyclist. 
Meanwhile,  the  FHWA  recommends 
that  the  State  and  local  highway 
agencies  develop  special  word  message 
signs  as  allowed  in  MUTCD  section  2C- 
40  and  use  existing  symbol  signs  to 
warn  both  motorcyclists  and  motorists 
of  specific  hazardous  roadway 
conditions. 

Request  II-l  20(C)— Standard  Warning 
Sign  for  Substandard  Vertical  Curves 
Over  Railroad  Crossing  (WlO-5) 

The  FHWA  is  adopting  a  new  advance 
symbol  sign  for  railroad  grade  crossings 
where  conditions  are  sufficiently  abrupt 
to  create  a  hang-up  of  long  wheelbase 
vehicles  or  trailers  with  low  ground 
clearance.  Tlie  MUTCD  already  contains 
provisions  for  the  placement  of  special 
word  message  signs  where  there  is  a 
need  to  give  advance  notice  of  special 
hazardous  conditions  at  railroad  grade 
crossings.  Based  on  conducted  research, 
the  FHWA  amends  the  MUTCD  to  also 
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include  the  following  new  warning 
symbol  sign  for  "Low  Ground 


Clearances"  (WlO-5)  which  may  be 
used  at  these  special  locations: 

BILUNG  CODE  4»10-2a-P 


WlO-5 


BILUNG  CODE  4910-2S-C 

This  symbol  is  used  by  the  New  York 
State  Department  of  Transportation 
(NYSDOT)  and  is  similar  to  the  research 
symbol  tested  and  found  to  be 
acceptable  with  the  truck  driver 
population.  Sometimes  a  change  from 
word  messages  to  symbols  requires  time 
for  public  education  and  transition. 
New  warning  and  regulatory  symbol 
signs  such  as  this  that  may  not  be 
readily  recognizable  by  the  public,  shall 
be  accompanied  by  an  educational 
plaque  which  is  to  remain  in  place  for 
at  least  3  years  after  initial  installation. 
Advisory  messages  and  speed  plates 
may  also  be  used  to  supplement  these 
signs.  The  appropriate  color  is  yellow 
backgroimd  with  black  symbol  and 
border.  This  information  is  included  as 
a  new  section  8B-11  to  the  MUTCD. 

Since  the  decision  for  a  State  or  local 
highway  jurisdiction  to  use  this  sign  is 
optional,  no  additional  costs  are 
imposed. 

Request  II-l  38(C)— Stop  Sign 
Placement 

The  FHWA  received  21  out  of  30 
comments  in  agreonent  with  the  50  feet 
maximimi  placement  distance  for 
intersection  Stop  Signs  as  shown  in 
Figure  2-2.  Nine  of  the  comments 
which  opposed  the  50  feet  maximum 
felt  that  more  placement  flexibility  was 
needed.  Although  the  FHWA  believes 
that  50  feet  is  an  optimimi  distance  for 
sign  conspicuity  reasons,  w<>  '^o 
recognize  that  there  may  be  umes  when 
flexibility  is  needed.  It  is  important  to 


note  that  Figure  2.2  is  a  typical  drawing 
and  not  a  standard  dravdng.  A  typical 
drawing  provides  recommended 
practice  for  the  design,  application,  and 
installation  of  traffic  control  devices.  In 
this  si>ecific  case,  50  feet  is  the 
recommended  maximum  placement 
distance  for  the  Stop  Sign  luiless  an 
engineering  study  by  a  State  or  local 
highway  agency  determines  that  an 
increased  distance  is  needed. 

MUTCD  Section  2A-21  is  modified  to 
reflect  the  flexibihty  allowed  in  this 
typical  drawing.  This  change  will  not 
impose  any  additional  costs  on  State  or 
locJal  highway  jurisdictions. 

Request  D-l 70(0— Don't  Drink  and 
Drive  Symbol  Sign 

The  FHWA  received  requests  from 
concerned  citizens  including  Mothers 
Against  E>runk  Driving  (MADD)  to  adopt 
a  symbol  sign  in  the  MUTCD  to  deter 
the  drinking  public  firom  driving  while 
intoxicated.  Based  on  research  studies 
and  docket  comments,  the  FHWA  does 
not  intend  to  include  a  symbol  in  the 
MUTCD.  However,  State  and  local 
highway  agencies  do  have  the  option  of 
developing  special  regulatory  word 
message  signs  such  as  "Drive  Sober" 
and  other  appropriate  word  messages  as 
provided  in  Section  2B-44  of  the 
MUTCD. 

The  FHWA  Office  of  Research  and 
Development  collected  comprehension 
and  recognition  data  for  several 
variations  of  symbol  signs  but  found  the 
word  message  sign  to  be  better.  The 
FHWA  initially  proposed  to  add  the 


word  message  "Drive  Sober  '  sign  i.nto 
MUTCD  section  2B-44  "Other 
Regulatory  Signs,"  instead  of  a  symbol 
sign  because  it  performed  very  well  in 
the  evaluation  study.  Its  message  of 
"drive  sober"  covers  both  drivers  under 
the  influence  of  alcohol  and  drivers 
under  the  influence  of  illicit  drugs. 
Based  upon  the  comments  we  received, 
there  was  wide  variation  in  what  the 
appropriate  word  message  should  be  for 
this  sign. 

The  FHWA  received  31  comments  in 
response  to  this  change  to  the  MUTCD. 
A  total  of  seventy-seven  percent  (24  of 
31)  of  the  respondents  oppose  the  use  of 
this  sign.  Of  the  23  percent  that  support 
the  sign,  12  percent  want  its  use  limited 
or  made  optional.  There  were  also  four 
related  letters  addressed  to  the  Office  of 
Highway  Safety  regarding  a  "Drunk 
Driving  Victim  Memorial  Sign  Program" 
that  is  being  tried  in  Oregon  and 
Washington.  Although  the  results  of  this 
program  are  not  yet  available,  these 
letters  imply  support  of  a  "Drive  Sober" 
sign.  The  inclusion  of  these  additional 
letters  change  the  numbers  to  69  percent 
(24  of  35)  in  opposition  and  31  p)ercent 
(11  of  35)  in  support.  The  primary         " 
reasons  given  in  the  comments  for 
opposing  the  sign  are  as  foUows: 

1 .  No  need  for  sign, 

2.  Will  encourage  vandalism, 

3.  Costly  to  install  and  maintain, 

4.  It  does  not  regulate,  warn  or  give 
guidance. 
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Request  II-l 93(C) — Logos  on  Specific 
Service  Signs 

This  item  is  more  of  a  ciarification 
rather  than  a  change  to  the  MLTCD  The 
FH\VA  is  modifying  the  language  m 
section  2G-5.2  to  clarify  that  a  business 
LOGO  can  be  either  a  business 
identification  symbol,  trademark,  or  a 
word  message.  When  a  business  LOGO 
is  a  word  message  then  it  should  have 
a  blue  background  with  a  white  legend 
and  border.  Twenty-one  of  the  25 
comments  received  agree  with  this 


clarification  This  amendment  does  not 
impose  any  additional  requirements  or 
costs  to  State  and  local  highway 
junsdirtions 

Request  II-l 94(C)— Recycling 
Collection  Center  Sign  (I-ll) 

This  amendment  adopts  a  symbol  sign 
for  Recycling  Collection  Centers  (I-ll). 
Since  the  symbol  is  already  in  use  and 
recognized  by  the  public,  the  FHWA 
intends  to  include  this  symbol  in 
MUTCD  Section  2D-48  for  directing 


motorists  to  recycling  centers.  Twenty 
one  of  the  26  comments  received 
supported  this  symbol.  These  signs 
should  not  be  used  on  freeways  and 
expressways.  If  used  on  these  facilities, 
the  recycling  center  sign  is  considered 
as  one  of  the  supplemental  sign 
destinations.  Since  the  decision  for  a 
State  or  local  highway  jurisdiction  to 
use  this  sign  is  optional,  no  additional 
costs  are  imposed. 

BiLUNQ  COOe  4910-22-P 


COCOKS 

Rrmo«FL£cnvc  whtte  leoo* 

AND  eOAOEK  ON  RETKOftEFUECnVE 
QREB4  BACKGROUND 


Request  Il-l 99(C)— Reclassify  Reduced 
Speed  Signs  From  Regulatory  Series  to 
Warning  Series 

This  request  to  reclassify  the  Reduced 
Speed  Signs  as  a  warning  sign  rather 
than  regulatory  sign  is  denied.  Twenty 
of  the  27  comments  received  supported 
this  decision. 

All  of  the  speed  limit  signing  senes 
are  currently  regulatory.  The  Reduced 
Speed  Ahead  signs  perfonn  adequately 
as  regulatory  signs.  The  commenters 
indicated,  and  FHWA  agrees,  there  is 
not  a  need  to  change  this  sign  from  a 
regulatory  sign  to  a  warning  sign.  The 
(Jhver  is  familiar  with  the  current 
signing. 

Additionally,  to  change  the  present 
signs  from  black  on  white  to  black  on 
yellow  would  impose  an  unnecessary 


cost  burden  to  the  State  and  local 
highway  jurisdictions. 

Request  11-204(0— Golf  C>art  Crossing 
Symbol 

The  FH\V.\  received  a  request  from 
both  Virginia  Beach,  Virginia,  and  Palm 
Desert.  California,  to  develop  a  warning 
symbol  for  golf  cart  crossings.  Palm 
Desert  has  also  indicated  the  need  to 
warn  niotonsts  to  share  the  roadway 
VMth  these  slower  moving  vehicles. 
There  are  really  two  issues  to  address  in 
this  set:tion  f  1)  The  need  for  a  golf  cart 
crossing  symbol,  and  (2)  The  need  for  a 
sign  to  warn  motorists  to  share  the 
roadway  with  the  slower  moving  golf 
carts 

(1)  The  need  for  a  golf  cart  crossing 
symbol. 


A  total  of  73  percent  (19  of  26)  of  the 
respondents  agree  that  a  standard 
symbol  sign  is  needed  for  golf  cart 
crossings.  A  total  of  27  percent  (7  of  26) 
were  opposed  to  a  standard  symbol  sign 
for  golf  cart  crossings. 

(2)  The  need  for  a  sign  to  warn 
motorists  to  share  the  roadway  writh  the 
slower  moving  golf  carts: 

A  total  of  42  percent  (11  of  26)  of  the 
respondents  agree  that  there  may  be  a 
need  for  a  sign  to  warn  motorists  to 
share  the  roadway  with  the  slower 
moving  golf  carts.  A  total  of  58  percent 
(15  of  26)  of  the  respondents  opposed 
the  use  of  such  a  sign  because  they  feel 
these  golf  carts  should  not  be  sharing 
the  roadway  since  they  do  not  meet  the 
safety  requirements  of  motor  vehicles. 

BILUNO  COOE  4»10-22-P 
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BILUNG  CODE  4910-22-C 

Based  on  modifications  to  the 
conducted  research,  the  FHWA 
approves  the  "Golf  Cart  Crossing" 
warning  symbol  sign  (VVll-ll)  shown 
above.  This  new  warning  symbol  shall 
be  accompanied  by  an  educational 
plaque  which  is  to  remain  in  place  for 
at  least  3  years  after  initial  installation 
(see  MUTCD  section  2A-13).  This  same 
symbol  may  also  be  used  at  the  State's 
discretion  in  those  situations  where  it  is 
necessary  to  warn  motorists  to  share  the 
road  with  golf  carts  and  other  slower- 
moving  forms  of  transportation,  such  as 
bicycles  and  mopeds.  This  amendment 
does  not  impose  any  additional  costs  on 
State  or  local  highway  jurisdictions.  The 
"Share  the  Road"  sign  is  addressed  in 
more  detail  in  Request  II-228(C1. 

Request  II-205(C)— Mandatory  Turn 
Sign  Alternatives 

After  further  review  of  this  request  to 
allow  the  mandatory  movement 
overhead  sign  (R3-5)  to  be  post- 
mounted  as  an  ahemate  to  the 
mandatory  turn  word  message  sign  (R3- 
7),  the  FHVVA  has  decided  not  to 
approve  this  appHcation.  Although  19  of 
the  27  comments  received  agreed  with 
FHWA's  initial  position  to  relax  the 
requirements  in  this  section  of  the 
MUTCD,  the  FHWA  is  concerned  that 
the  single  arrow  and  word  message 
"ONLY"  on  a  post-mounted  R3-5  sign 
does  not  adequately  indicate  to  the 
motorist  the  applicable  lanes  for  the 
required  movement.  Eight  of  the  27 
comments  received  also  expressed  this 
concern.  The  FHWA  is  also  concerned 
about  the  increased  cost  associated  with 
the  need  for  higher  sign  posts  and 
additional  warning  panels.  Therefore, 
this  request  for  change  to  the  MUTCD  is 
denied. 


Request  II-209(C)— Signs  for  the 
Disabled 

The  signs  for  two  types  of  facilities 
designated  for  persons  with  disabilities 
were  considered  in  this  request:  (1)  The 
sign  for  "Van  Accessible"  parking  and 
(2)  the  sign  for  telephone  facilities 
accessible  to  the  hearing  impaired. 

The  MUTCD  section  2B-31  is 
amended  to  add  a  "Van  Accessible  ' 
sign  (R7-8a)  for  placement  beiow  the 
Reserved  Parking  sign  (R7-a)  where 
parking  spaces  are  designed  to 
accommodate  wheelchair-accessible 
vans.  The  "Van  Accessible"  sign  should 
have  green  legend  on  a  white 
background  or  the  same  colors  as  any 
alternate  design  used  for  R7-e.  If  used 
as  a  guide  sign,  the  "Van  Accessible" 
sign  should  have  white  legend  on  a  blue 
background  and  include  a  directional 
arrow.  Twenty-one  of  the  twentv-eight 
comments  supported  this  amendment. 
Since  use  of  the  sign  is  optional  for 
State  or  local  highway  jurisdictions,  no 
additional  costs  are  imposed. 

The  request  to  add  to  the  MUTCD  the 
special  hearing  impaired  telephone 
symbols  for  text  telephones  and  for 
assistive  listening  systems  is  denied. 
Sixteen  of  the  twenty-eight  comments 
received  opposed  the  use  of  this  signing. 
Most  comments  expressed  concern 
regarding  the  types  of  signs  and  many 
comments  indicated  that  other  adequate 
types  of  signs  and  information  are 
available  for  these  accessible  facilities. 
Also  these  facilities  increasingly  are 
being  provided  at  many  public  facilities 
and  through  mobile  telephone.  The  road 
user's  misunderstanding  of  the  symbol 
and  the  proliferation  of  signs  were  also 
concerns  discussed  in  the  comments. 

Request  11-21 1(C}— Non-Carrier  Airport 
S3rmbol 

This  request  to  adopt  a  new  symbol 
sign  to  distinguish  non-carrier  airports 
is  denied.  Although  the  FHWA  is  not 
adopting  a  new  symbol,  provisions  are 


contained  in  MUTCD  section  2D-48  for 
distinguishing  between  different  tvpes 
of  transportation  facilities.  Thev  provide 
for  the  use  of  a  supplemental  plaque 
with  the  specific  name  of  the  facility. 

The  text  in  MITCD  .section  2D-48  is 
expanded  to  specifically  address  airport 
signing.  The  text  indicates  that 
supplemental  plaques  with  the  name  of 
the  airport  may  be  used  below  the 
current  airport  s\Tnbol  sign  (1-5)  The 
addition  of  the  airport  name  tn  the  guide 
sign  provides  specific  and  commonly 
used  destination  information  which  the 
motorist  can  readily  associate  with  their 
destination  and  type  of  airport  ser\ice 
available,  including  commercial  and/or 
non-carrier  services.  Eighteen  of  the 
twenty-five  comments  received  agreed 
with  this  FHWA  position. 

Request  II-212(C)— Increased  Letter 
Size  of  Street  Name  Signs 

The  section  2D-39  of  the  MUTCD  is 
modified  to  increase  the  recommended 
letter  sizes  for  street  name  signs  to  a 
minimum  of  6  inch  uppercase  letters, 
4'"i  inch  lowercase  letters,  and  3  inch 
letters  for  street  abbreviations  or  city 
sections  (e.g..  Avenue.  Road,  NW  ). 
However,  for  local  roads  with  speed 
limits  25  mph  or  less,  the  existing 
MLTCD  language  is  modified  to  provide 
an  option  for  the  continued  use  of  a 
minimum  4  inch  uppercase  letter  size 
with  2  inch  lowerca.se  letters  for  street 
abbreviations  or  city  sections.  All  street 
name  signs  are  required  to  be 
retroreflective. 

Twenty-seven  of  the  forty  comments 
agreed  with  the  proposed  changes. 
However,  many  of  these  and  of  the 
opposing  comments  indicated  that  for 
roads  with  low  volume  and  low  speeds, 
the  current  letter  sizes  are  adequate  The 
4-inch  option  was  added  in  response  to 
these  concerns  and  because  it  reduces 
a.ssociated  costs  of  instalUng  larger  sign 
posts. 
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Since  the  recommended  change  from 
4  inch  to  6  inch  letter  size  may  impose 
some  additional  costs  on  State  and  local 
jurisdictions,  the  FHWA  is  estabUshing 
a  comphance  date  for  the  installation  of 
street  name  signs.  The  compliance  date 
is  15  years  after  the  issue  date  of  this 
final  rule  or  as  signs  are  replaced  within 
the  15  year  period.  This  will  allow 
replacement  after  a  normal  service  life 
of  the  signs. 

Request  II-214(C)— Golf  Course 
Recreational  Area 

This  request  to  include  a  symbol  sign 
for  guiding  motorists  to  golf  courses  is 
denied.  Although  13  of  the  24 
comments  supported  the  use  of  a 
symbol,  the  type  of  symbols 
recommended  varied  widely  in  design. 
The  conmients  opposing  the  use  of  a 
symbol,  including  those  from  States 
with  many  golf  courses,  indicated  that 
word  messages  such  as  "Public  Golf 
Course"  or  the  golf  course  name  are 
more  effective  for  the  guide  signs. 
Comments  also  indicated  concerns 
regarding  sign  proUferation  particularly 
associated  with  a  seasonal  or  low  traffic 
generating  facility. 

Request  11-21 5(C)— Regulatory  and 
Street  Name  Signs  on  Same  Post 

This  amendment  to  the  MUTCD 
allows  the  option  of  instalUng 
regulatory  and  street  name  signs  on  the 
same  sign  post.  Twenty-three  of  the 
twenty-seven  comments  supported  this 
amendment  since  its  use  may  simplify 
the  sign  installation  process  and 
improve  motorist  guidance  information. 
Two  of  the  four  commenters  who 
opposed  adoption  agree  with  the 
concept,  but  disagree  with  the 
requirement  for  vertical  separation  of  6 
inches.  The  purpose  of  vertical 
separation  is  to  ensure  that  the  shape  of 
the  sign,  particulaily  the  STOP  sign,  is 
recognized  by  motorists. 

Sections  2B  and  2D  are  changed  to 
allow  this  alternate  application.  Vertical 
separation  of  the  signs  is  not  required  as 
long  as  the  shape  of  the  signs  are  not 
compromised.  This  amendment  does 
not  impose  any  additional  requirements 
or  costs  to  State  and  local  highway 
jurisdictions. 

Request  1 1-2 18(C>— Reduce  Number  of 
Panels  Sho%im  on  Directional 
Assemblies 

This  amendment  to  reduce  the 
amount  of  information  displayed  on 


directional  assemblies  by  displaying 
only  one  route  shield  and  route  number 
with  appropriate  cardinal  directions  and 
arrows  is  denied.  Experience  and 
performance  history  indicate  that  the 
present  system  performs  well  and  the 
pubhc  understands  it.  Although  16  of 
the  25  comments  supported  the  concept 
of  reducing  the  amount  of  information 
displayed,  many  expressed  concern  that 
the  proposed  assembly  method  may  be 
confusing. 

Request  II-224(C)— Cellular  Phone  Sign 
for  Emergency  Situations 

The  proposed  cellular  phone  symbol 
sign  for  use  in  emergency  situations  is 
denied.  However,  the  FHWA  will 
conduct  fiulher  research  and  will 
consider  other  alternates  for  a  symbol 
including  those  submitted  in  the  docket 
responses.  The  FHWA  received  a  total 
of  24  comments  in  response  to  this 
proposal.  Many  of  the  21  comments  in 
agreement  with  the  proposal  expressed 
concern  that  this  particular  symbol  was 
confusing.  Although  they  agreed  with 
the  concept  of  a  sign  to  inform  the 
motorist  how  to  dial  for  emergency 
assistance,  they  recommended  a  word 
message  sign  instead  of  the  symbol. 

Until  an  appropriate  symbol  is 
developed  through  research,  the  FHWA 
recommends  using  a  word  message  sign 
similar  to  the  standard  D12-3  sign.  The 

sign  would  read.  "Emergency  Dial " 

along  with  the  appropriate  number  to 
dial.  MUTCD  section  2D— 45  is  revised 
to  reflect  this  change.  This  amendment 
will  not  impose  any  additional 
requirement  or  costs  on  State  and  local 
highway  jurisdictions. 

Request  II-i25(C) — Local  Transit  Logo 
and  Carpool  Symbol 

This  amendment  increases  the 
maximum  vertical  dimension  of  transit 
system  logos  on  Park  and  Ride  signs  to 
36  inches  for  freeways  and  expressways. 
All  25  of  the  comments  received 
supported  this  change.  The  larger  signs 
will  provide  greater  legibility  on  high 
speed  facilities  such  as  freeway  and 
expressways  and  sections  2D  and  2E  are 
revised  accordingly.  This  amendment 
will  not  impose  any  additional 
requirements  or  costs  on  State  and  local 
highway  jurisdictions. 

Request  II-226(C)— General  Motorist 
Service  Signing  for  Alternative  Fuels 

The  FHWA  revises  MUTCD  sections 
2D-45  and  2F-33  to  include  within  the 


current  "GAS"  category  for  general 
services  the  use  of  word  message 
alternative  fuel  designations  for 
compressed  natural  gas  (CNG)  and 
electric  vehicle  (EV)  charging.  As  an 
option,  the  D9-11  symbol  sign  may  be 
used  with  the  appropriate  letter 
abbreviations  substituted  for  the 
appropriate  alternative  fuel.  The  FHWA 
will  conduct  research  on  an  appropriate 
symbol  sign  for  electric  vehicle 
charging. 

Twenty-one  of  the  thirty  comments 
received  agreed  that  signing  for 
alternative  fuels  is  needed.  With  the 
increasing  number  of  vehicles  using 
alternative  fuels  in  response  to  the 
Clean  Air  Act  v*jnendments  of  1990, 
consideration  of  additional  signs  to 
provide  availability  information  to  the 
motorist  has  merit.  This  change  allows 
States  and  local  highway  agencies  to 
place  signs  for  whatever  alternative 
fuels  are  available  at  various  locations. 
Since  the  decision  for  a  State  or  local 
highway  jurisdiction  to  use  this  sign  is 
optional,  no  additional  costs  are 
imposed. 

Request  II-228(C)— Share  the  Road 
Warning  Signs 

This  amendment  to  the  MUTCD  adds 
a  new  section  2C-39  to  include  a 
discussion  regarding  the  "Share  the 
Road"  word  message  sign  (W16-1) 
which  may  be  used  with  the  farm 
machinery  symbol  (Wll— 5),  the  bicycle 
symbol  (Wll-lJ,  and  other  appropriate 
symbol  signs  where  a  need  exists  to 
warn  drivers  to  share  the  road  with 
other  modes  of  roadway  transportation. 
The  "Share  the  Road"  sign  shall  have  a 
yellow  backgroimd  with  black  message 
and  shall  be  rectangular  as  shown 
below. 

This  amendment  also  adopts  an 
updated  version  of  the  farm  machinery 
symbol  also  shown  below  (Wll-5a). 
This  symbol  may  be  used  as  an  alternate 
to  the  Wll-5  symbol  currently  shown 
in  the  MUTCD.  The  FHWA  conducted 
research  on  the  "Share  the  Road  with 
Farm  Equipment"  sign  and,  based  on 
the  results  of  the  study,  found  that  the 
adopted  sign's  meaning  comprehension 
rate  was  92  percent  and  its  action 
comprehension  rate  was  100  percent. 
The  results  indicated  that  almost  all    , 
drivers  were  aware  of  the  meaning  the 
sign  conveyed  and  the  appropriate 
action  to  be  taken. 
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There  were  49  comments  received  of 
which  38  agreed  with  the  FHWA 
position,  10  opposed  and  one  was 
undecided.  This  amendment  does  not 
impose  any  additional  requirements  or 
costs  on  State  and  local  highway 
jurisdictions. 

Request  II-229(C)— General  Service 
Sign  for  Truck  Parking 

This  amendment  to  MUTCD  section 
2D-45  and  2F-33  permits  the  word 
message  "Truck  Parking"  to  be  included 
on  General  Motorist  Service  Signs. 
Twenty-five  of  the  twenty-eight 
comments  received  agreed  with  this 
concept  and  indicated  that  they  would 
like  a  symbol  sign  for  truck  parking.  The 
FHWA  intends  to  conduct  a  research 
evaluation  to  develop  an  appropriate 
symbol  for  truck  parking.  In  the  interim, 
State  and  local  highway  agencies  have 
the  option  of  using  the  word  message 
"Truck  Parking"  sign  (D9-15)  in 
conjunction  with  other  general  motorist 
service  information  signs.  The  word 
message  "Truck  Parking"  should  be 
placed  on  a  panel  below  the  other 
general  motorist  services. 

This  change  does  not  impose  any 
additional  requirements  or  costs  on 
State  and  local  highway  jurisdictions. 

Rjequest  II-241(C)— Orerfaead  Guide 
Sign  Arrows 

This  request  to  improve  overhead 
guide  signs  by  using  consistent 
directional  arrows  which  point  upwards 
and  which  indicate  if  the  roadway  turns 
left  or  right  is  denied.  Nineteen  of  the 
thirty  comments  received  opposed  this 


request.  Eight  commenters  agreed  and 
three  were  undecided. 

Upon  FHWA's  initial  observation,  this 
request  for  change  appeared  to  have  the 
potential  of  providing  more  consistent, 
timely,  and  useful  information  to  the 
motorist.  However,  further  review 
suggests  a  departure  from  the 
estabUshed  standards  would  require 
additional  in-depth  research  and 
analysis  before  making  such  a 
significant  change.  A  change  of  this 
nature  has  the  potential  of  imposing 
extreme  burden  and  additional  costs  to 
the  States.  Therefore,  the  FHWA  is 
denying  this  request  due  to  the  absence 
of  further  data  to  substantiate  the 
change.  Experience  and  history  in  the 
use  of  the  arrows  indicate  no  adverse 
problems. 

Request  II-246{C)— Adopt-A-Highway 
Signs 

This  request  to  include  a  standard 
sign  in  the  MUTCD  for  "Adopt-A- 
Highway"  programs  is  denied  because 
of  the  wide  variances  in  the  suggested 
size  of  signs,  the  background  and  letter 
colors,  the  lateral  placement,  and  the 
frequency  of  placement  for  these  signs. 
In  many  cases,  standardizing  of  these 
signs  would  result  in  adverse  local 
publicity,  decreased  participation,  and 
would  impose  unnecessary  cost  burdens 
on  State  and  local  highway 
jurisdictions.  However,  because  of  the 
national  interest  in  the  Adopt-A- 
Highway  program,  the  FHWA  is 
modifying  the  MUTCD  section  2D-48  to 
include  general  guidance  for  States  to 
follow  when  estabhshing  this  local 
program. 


The  FHWA  received  35  comments  in 
response  to  this  request  to  include 
standards  for  the  design  and  placement 
of  "Adopt-A-Highway"  signs  in  the 
MUTCD.  Twenty-two  of  the  comments 
agreed  with  the  idea  of  having  standards 
but  many  of  those  who  agreed  were  not 
consistent  in  their  recommended  design 
and  placement  standards.  Thirteen  of 
the  thirty-five  comments  opposed  the 
idea  of  standards.  Fifty  percent  of  those 
opposing  were  State  highway  agencies. 

Request  III-54(C)— Variation  of  Line 
Width  and  Spacing  for  Crosswalks 

This  request  to  increase  the  maximum 
spacing  for  crosswalks  from  24  inches  to 
48  inches  with  a  maximum  spacing  not 
to  exceed  twice  the  line  width  is  denied. 
The  FHWA  received  29  comments  to 
this  docket,  of  which  18  were  in 
agreement  with  FHWA's  position. 
Eleven  of  the  eighteen  were  State 
highway  agencies  and  two  were  cities. 

The  FHWA  considers  the  current 
maximum  longitudinal  spacing  of  24 
inches  adequate  in  that  the  crossing  area 
is  highly  visible  and  recognizable  both 
for  the  motorist  and  for  the  pedestrian. 
In  addition,  the  FHWA  has  no  record  of 
any  operational  problems  related  to  the 
standard  24-inch  maximum  spacing. 
Since  the  FHWA  has  no  statistical  data 
to  show  that  he  proposed  48-inch 
maximum  sy  jcing  would  not  adversely 
affect  visibility,  we  hesitate  to  change 
the  MUTCD  vdthout  evaluation  data 
which  supports  the  design  safety  of  the 
proposed  crosswalk  configuration 
Therefore,  th  <  request  is  denied. 
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Request  III-€8(C] — Lane  Drop  Marking 
Pattern 

This  approved  amendment  to  the 
MUTCD  adds  lane  drop  marking 
patterns  to  section  3A-6  which 
describes  widths  and  patterns  of 
longitudinal  lines.  Since  lane  drop 
markings  are  already  described  in  the 
fourth  paragraph  of  MUTCD  section  3B- 
11 ,  it  is  appropriate  to  include  a 
discussion  in  section  3A-6.  This 
amendment  also  changes  the  term 
"special  marking"  as  used  in  section 
3Ef-ll  to  "lane  drop  marking."  In 
addition,  the  lane  drop  marking  is  not 
restricted  to  interchange  ramps  but  ;s 
also  available  for  use  with  mandatory 
lane  drops  on  arterial  streets  and 
highways.  Twenty-four  of  the  twenty-six 
comments  received  agreed  with  this 
change. 

This  change  does  not  impose  any 
additional  requirements  or  costs  on 
State  and  local  highway  jurisdictions 
but  instead  furthers  consistency  and 
clarity  in  traffic  control  and  operations 

Request  rV-47(C)— Use  of  Steady  and 
Flashing  Downward  Yellow  Arrows  in 
Lane  Control  Signals 

This  approved  amendment  to  the 
MUTCD  allows  lane  control  signals  to 
be  darkened  on  non-reversible  freeway 
lanes.  The  FHWA  also  is  denying 
further  experimentation  with  the 
flashing  and  steady  DOWNWARD 
YELLOW  ARROW  because  thp 
Minnesota  evaluation  report  found  that 
the  experimental  YELLOW  ARROW  was 
not  understood  by  motorists.  The 
FHWA  received  a  total  of  22  comments 
m  response  to  this  change  to  the 
MUTCD.  Four  of  the  comments 
disagreed  with  FHWA's 
recommendation  to  darken  signals 
because  it  may  imply  that  a  signal  is  not 
functioning.  The  FHWA  does  not 
believe  that  this  will  create  a  problem 
since  other  special  types  of  signals  such 
as  ramp  metering  signals  are  currently 
allowed  to  be  darkened  when  not  in  use 
and  there  have  been  no  identified 
problems  with  this  practice. 

This  change  does  not  impose  any 
additional  costs  on  State  and  local 
highway  jurisdictions  but  will 
encourage  uniformity  of  traffic  control 
devices. 

Request  rV-95(C) — Intersection  Control 
Beacons 

This  approved  amendment  to  MUTCD 
section  4E-3.  Intersection  Control 
Beacons,  involves  two  separate  issues 
The  first  amendment  requires  a  beacon 
on  each  intersection  approach  that  is 


controlled  by  a  "RED"  Intersection 
Control  Beacon.  Although  the  original 
request  for  change  suggested  two 
beacons,  the  FHWA  believes  that  in  the 
majority  of  situations,  one  beacon 
would  provide  adequate  visibility. 
Twenty-one  of  the  twenty-three 
ciomments  received  agreed  with  the 
FHVV'.\  position.  However,  section  4E-3 
currently  allows  for  the  use  of  a 
supplemental  beacon  if  needed. 

The  second  issue  involves  mandatory 
use  of  a  STOP  sign  in  conjunction  with 
a  red  intersection  control  beacon.  The 
FHWA  received  no  adverse  comments 
to  this  request  for  change.  Therefore,  the 
next  to  last  paragraph  in  section  4E-3  is 
modified  to  require  a  STOP  sign  in 
conjunction  with  a  flashing  red 
intersection  control  beacon. 

This  amendment  does  not  impose  any 
significant  increase  in  costs  on  State  and 
local  highway  jurisdictions. 

Request  I V-11 8(C)— Relocaf    Section 
4C,  Signal  Warrants 

This  amendment  redesigna    ^  the 
MLfTCD  section  4C.  Warrants  for  Traffic 
Signals,  as  the  new  section  4B,  and  the 
current  section  4B,  Traffic  Control 
Signals,  as  the  new  section  4C.  This 
transposition  allows  the  MUTCD  users 
to  determine,  firstly,  if  a  signal  is 
warranted  and,  secondly,  to  read  the 
description  for  signal  design  and 
application. 

The  FHWA  received  a  total  of  24 
comments  in  response  to  this  change  to 
the  MUTCD  All  but  one  of  the 
comments  agreed  to  transposing 
sections  4B  and  4C. 

This  change  does  not  impose  any 
additional  costs  on  State  and  local 
highway  jurisdictions. 

Request  IV-122(C  )— Disabled 
Pedestrians 

This  request  included  two  items.  The 
first  item  included  in  this  request  was 
the  concept  of  allowing  a  second  signal 
button  that  permits  additional  time  for 
slow  walking  pedestrians  to  cross  the 
roadway.  There  is  nothing  currently  in 
the  MUTCD  to  prevent  highway 
agencies  from  extending  the  pedestrian 
crossing  interval  in  areas  of 
demonstrated  need.  Therefore  this 
request  is  denied.  Twenty-one  of  the 
twenty-seven  comments  received  were 
opposed  to  this  concept  of  a  second 
signal  button.  Some  of  the  other  major 
concerns  expressed  with  the  installation 
of  the  second  button  are  the  following: 

1.  The  MUTCD  already  allows  a 
highway  agency  to  establish  pedestrian 


signal  timing  to  accommodate  the  needs 
of  the  user  at  the  specific  location. 

2.  The  second  button  would  just  be 
another  button  for  all  pedestrians  to 
push  and  then  the  signal  would  likely 
be  using  the  longer  timing  every  cycle, 

3.  Intermittent,  longer,  pedestrian 
clearance  intervals  may  jeopardize 
coordination  flow. 

The  second  request  was  to  allow  the 
installation  of  pedestrian  detectors  that 
are  easily  activated  for  pedestrians  with 
physical  disabilities.  There  were  no 
adverse  comments  addressing  this  issue. 
The  FHWA  adopts  this  recommendation 
and  is  including  it  as  an  option  in 
MUTCD  section  4B-29. 

This  change  which  allows  the  option 
of  installing  easily  activated  pedestrian 
detectors  for  persons  with  physical 
disabilities  does  not  impose  any 
additional  costs  on  State  and  local 
highway  jurisdictions. 

Request  rV-124(C)— Educational  Plaque 
for  Pedestrian  Signals 

This  amendment  will  allow  the  use  of 
an  educational  plaque  that  can  be  used 
in  conjunction  with  pedestrian  signal 
indications.  The  FHWA  is  adopting  the 
use  of  this  optional  educational  plaque 
where  both  symbol-type  and  word 
message  pedestrian  signal  indications . 
are  used. 

A  total  of  27  of  the  30  comments 
received  agreed  with  the  use  of  the 
educational  plaque.  The  wording  of  the 
plaque  showTi  in  the  notice  of  proposed 
rulemaking  has  been  slightly  modified 
to  reflect  the  following  comments: 

1.  After  the  wording  DONT  START 
use  FINISH  CROSSINC;  IF  STARTED. 

2.  Pedestrians  shoulil  be  aware  of  all 
vehicles,  not  just  turning  cars. 

3.  The  highlighted  flashing  hand 
symbol  is  more  easily  imderstood. 

4.  All  intersections  do  not  have 
marked  crosswalks. 

5.  Eliminate  the  wording  WAIT  ON 
CURB  because  all  intersections  do  not 
have  curbs. 

6.  Many  intersections  in  the  United 
States  do  not  have  push  buttons  for 
operating  signals  and,  therefore,  the 
bottom  section  of  the  sign  with  the 
caption  "TO  CROSS.  .  .PUSH 
BUTTON"  should  be  made  optional. 

7.  Since  both  symbols  and  word 
messages  are  allowed  for  pedestrian 
signal  indications,  two  plaque  designs 
are  necessary. 

This  change  will  not  impose  any 
additional  costs  on  States  and  local 
jurisdictions. 
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Note:  Word  message  (RlO-3c)  may  be  used 
in  place  of  WALK/DON'T  WALK  symbol. 

Request  VI-88{C) — Emergency  Flashers 

This  amendment  to  the  KfUTCD 
allows  the  use  of  vehicle  hazard 
warning  signals  to  supplement  rotating 
dome  or  strobe  lights  as  flashing 
identification  beacons. 

The  intent  of  the  original  request  was 
to  allow  the  use  of  emergency  flashers 
(vehicle  hazard  warning  signals)  or 
rotating  domes  and  strobe  lights  on 
maintenance  vehicles. 

In  the  notice  of  proposed  rulemaking, 
the  FHWA  originally  proposed  to  allow 
the  use  of  emergency  flashers  on 
maintenance  vehicles  during  normal 
daytime  maintenance  operations 
without  addressing  the  issue  of  rotating 
domes  and  strobe  lights. 

From  a  review  of  the  comments,  the 
intent  of  the  amendment  as  originally 
stated  in  the  NPRM  was  evidently  not 
clear.  The  FHWA  received  a  total  of  26 
comments  in  response  to  this  change  to 
the  MUTCD.  Eleven  comments  agreed, 
eight  opposed  and  seven  suggested  use 
as  a  supplement.  Some  respondents 
viewed  it  as  allowing  vehicle  hazard 
warning  signals  to  be  used  in  lieu  of 
rotating  domes  and  strobe  lights.  Other 
commenters  viewed  the  amendment  as 
allowing  them  to  be  used  in  addition  to 
rotatingdomes  and  strobe  lights. 

The  FHWA  believes  it  may  bolster 
motorists"  safety  if  the  difference  in 
what  the  motorist  expects  between 


seeing  a  disabled  vehicle  or  from  seeing 
a  work  area  is  preserved.  Therefore,  the 
FHWA  adopts  the  optional  use  of 
vehicular  hazard  warning  signals  as  a 
supplement  to  rotating  domes  or  strobe 
lights  and  MUTCD  section  6F-7c  is 
changed  accordingly. 

This  change  does  not  impose  any 
additional  costs  on  State  and  local 
jurisdictions  but  encourages  uniformity 
of  traffic  control  devices. 

Request  VII-2(C)— School  Bus  Stop 
Ahead  Symbol  Sign 

This  request  to  adopt  the  School  Bus 
Stop  Ahead  symbol  sign  submitted  by 
the  North  Carolina  Department  of 
Transportation  is  denied.  This  symbol 
did  not  perform  well  in  the  FHWA 
research  study.  In  addition.  23  of  the  30 
comments  in  response  to  this  request 
were  either  opposed  or  indicated  that 
further  study  is  needed  to  define  a  more 
appropriate  symbol. 

This  request  is  denied  but  FHWA  will 
conduct  further  research  and  will 
consider  other  alternates  for  a  symbol 
including  those  submitted  by 
respondents. 

Request  VIII-26(C)— Maximum  Flash 
Rate  at  Railroad  Highway  Grade 
Crossings 

This  approved  amendment  increases 
the  maximum  flash  rate  from  55  to  65 
flashes  per  minute.  This  will  make  the 
AAR  Signal  Manual  of  Recommended 
Practices,  the  Railroad  Highway  Grade 
Crossing  Handbook,  and  the  MUTCD  all 


compatible  with  one  another.  In 
addition,  this  amendment  is  compatible 
with  research  and  standard  practices. 

All  27  of  the  comments  received  were 
in  support  of  this  amendment.  This 
change  imposes  no  additional  costs  on 
State  and  local  highway  jurisdictions 
but  will  encourage  uniformity  of  traffic 
control  devices 

Request  Vni-29(C)— Symbol  for 
Railroad  Advance  Warning  Sign 

The  request  to  replace  the  standard 
round  Railroad  Advance  Warning 
Sign(VVlO-l)  with  a  diamond-shaped 
sign  is  denied.  The  Wl(>-1  sign  is 
intentionally  unique  from  other  warning 
signs  and  is  intended  to  convey  to 
motorists  the  special  attention  thev  need 
to  apply  when  approaching  a  railroad 
highway  grade  crossing. 

All  but  one  of  the  twenty-nine 
comments  supported  the  FHWA 
position. 

Request  VIII-30{C)— Symbol  for 
Number  of  Tracks  Sign 

The  request  to  replace  the  word 
message  "Tracks'  in  the  standard 
Number  of  Tracks  Sign  fRl5-2)  with  a 
symbol  showing  railroad  tracks  is 
denied. 

Twenty-six  of  the  twenty-seven 
comments  received  were  in  support  of 
denying  this  amendment  because  the 
current  sign  is  well  understood  and  the 
proposed  sign  offered  no  proven  benefit. 
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Request  VIII-36(C)— Signs  and 
Markings  for  No  Lane  Change  Zones  at 
Railroad  Crossings 

The  request  to  require  pavement 
markings  at  railroad-highway  grade 
crossings  to  prohibit  vehicle  lane 
changing  on  the  tracks  when  there  are 
two  or  more  lanes  in  one  direction  is 
denied.  All  26  comments  received 
supported  the  FHWA  recommendation 
that  this  request  not  be  adopted. 

No-passing  markings  continue  to  be 
required  on  2-lane.  2-way  roadways 
approaching  railroad-highway  grade 
crossings  as  discussed  in  Section  8B— 4 
of  the  MUTCD.  The  MUTCD  already 
contains  provisions  for  pavement 
markings  and  signing  where  an 
engineering  study  determines  a  need  to 
prohibit  lane  change  movements  in  the 
vicinity  of  multi-lane  approaches  to 
railroad  highway  grade  crossings. 

Request  VIII-37(C>— Fast  Train  Signs 

This  request  to  develop  a  warning 
sign  and  warrants  for  its  use  on 
approaches  to  high  speed  (80  to  110 
mph)  rail  crossings  that  may  or  may  not 
be  equipped  with  automatic  warning 
devices  is  deferred.  Warrants  are  a  set  of 
criteria  that  can  be  used  to  define  the 
relative  need  for  and  appropriateness  of 
traffic  signs.  Of  the  27  comments 
received  for  this  request.  14  "supported 
and  13  opposed  its  adoption.  There  was 
little  consensus  on  the  message  to  be 
used  on  the  sign  although  several  of  the 
respondents  suggested  a  succinct 
message,  such  as  "HIGH  SPEED 
TRAINS"  or  "FAST  TRAIN."  Several  of 
those  supporting  this  request  suggested 
that  it  be  republished  when  more 
specific  information  on  the  size,  shape, 
and  warrants  for  the  sign  are  developed. 

The  Raihoad-Highway  Grade  Crossing 
Technical  Committee  of  the  NCUTCD  is 
currently  developing  a  proposal  on  the 
shape,  message,  and  warrants  for  use  of 
this  sign.  The  FHWA  believes  that  the 
information  in  this  NCUTCD  proposal 
will  provide  more  substantive  data  upon 
which  to  evaluate  this  request.  This 
request  will  be  published  with 
additional  information  in  a  future  notice 
of  proposed  rulemaking  which  will 
provide  another  opportunity  for  the 
public  to  review  and  comment. 

Request  VIII-38(C) — Supplementary 
Plaques  on  STOP  and  YIELD  Signs 
Used  at  Railroad-Highway  Grade 
Crossings 

The  request  to  permit  the  use  of  a 
supplementary*  plaque  with  STOP  or 
YIELD  Signs  at  Railroad-Highway  Grade 
Crossings  to  indicate  the  number  of 
tracks  or  to  WATCH  FOR  SECOND 
TRAIN  is  deferred.  The  proposal  to 


include  the  number  of  tracks  sign  under 
the  STOP  or  YIELD  sign,  received  27 
comments  of  which  17  supported,  8 
opposed,  and  2  were  undecided.  A 
number  of  those  supporting  this 
proposal  requested  that  the  number  of 
tracks  sign  be  black  and  yellow  rather 
than  red  and  white  as  proposed. 

The  proposal  to  include  the 
supplemental  plaque  message  "WATCH 
FOR  SECOND  TRAIN,"  received  27 
comments  of  which  9  supported.  16 
opposed,  and  2  were  undecided.  Many 
of  those  opposed  expressed  concern  that 
such  a  long  message  would  detract  from 
the  purpose  of  the  STOP  or  YIELD  sign. 

Tne  Railroad-Highway  Grade  Crossing 
Technical  Committee  of  the  NCUTCD  is 
currently  evaluating  this  proposal 
concerning  the  color  and  message  length 
of  this  sign.  The  FHWA  believes  that  the 
information  provided  in  this  NCUTCD 
proposal  will  provide  more  substantive 
data  upon  which  to  evaluate  this 
request.  This  request  will  be  published 
with  this  additional  information  in  a 
future  notice  of  proposed  rulemaking 
which  will  provide  another  opportunity 
for  the  public  to  review  and  comment. 

Request  VII1-39(C>— Warrants  for 
Warning  Devices  at  Railroad-  Highway 
Grade  Crossings  With  High-Speed 
Train  Operations 

This  request  to  include  recommended 
warrants  for  use  of  warning  devices  at 
railroad  crossings  hosting  high  speed 
trains  (80  to  110  mph)  is  deferred.  There 
were  26  comments  received  of  which  23 
supported,  2  opposed  and  1  was 
undecided.  The  two  that  opposed 
adoption  felt  that  warrants  for  warning 
devices  at  railroad-highway  grade 
crossings  should  be  the  same  whether  or 
not  high-speed  trains  were  involved. 
None  of  the  26  comments  suggested 
specific  warrants  to  be  used.  Until 
specific  warrants  can  be  developed  this 
request  is  deferred. 

The  Railroad-Highway  Grade  Crossing 
Technical  Committee  of  the  NCUTCD  is 
currently  addressing  this  issue  of 
warrants  for  warning  devices.  The 
FHWA  believes  that  the  information 
developed  by  the  NCUTCD  will  provide 
more  substantive  data  upon  which  to 
evaluate  this  request.  This  request  will 
be  published  with  proposed  warrants  in 
a  future  notice  of  proposed  rulemaking 
which  will  provide  another  opportunity 
for  the  public  to  review  and  comment. 

Request  VIII-40(C)— Placement  of  the 
Crossing  Identification  Number  Tag 

The  request  to  include  in  Part  VIII 
standards  for  the  design  and  placement 
of  the  U.S.  DOT/AAR  National  Rail- 
Highway  Crossing  Inventory  number 
plate  is  deferred.  There  were  23 


comments  received  of  which  18 
supported,  3  opposed,  and  2  were 
undecided.  The  3  that  opposed  this 
request  expressed  the  opinion  that  this 
number  plate  is  not  a  traffic  control 
device  and  does  not  belong  in  the 
MUTCD. 

The  FHWA  number  plate  can  provide 
valuable  information  to  identify  a 
specific  crossing  to  authorities  in  an 
emergency  situation  (i.e.  stalled  vehicle 
on  tracks),  and  the  number  should  be 
displayed  in  a  prominent  and  consistent 
location  at  all  railroad-highway  grade 
crossings.  Since  this  identification  plate 
is  displayed  on  railroad  right-of-way,  its 
location  should  be  agreed  to  by  the 
raihoads,  FRA,  and  the  FHWA.  Until 
the  placement  issue  is  resolved  this 
request  is  deferred.  This  request  will  be 
published  with  proposed  location  of  the 
number  plate  in  a  future  notice  of 
proposed  rulemaking  which  will 
provide  another  opportunity  for  the 
public  to  review  and  comment. 

Request  IX-6(I) — Marking  Hazardous 
Bicycle  Conditions 

The  language  in  MUTCD  section  9C- 
6  is  modified  to  clarify  that  object 
markers  as  discussed  in  this  section,  not 
only  apply  to  bicycle  trails  which  are 
exclusively  for  bicycles  but  to  any 
roadway  open  to  bicycle  travel.  Twenty- 
one  of  the  twenty-three  comments 
agreed  with  this  change.  This  change  is 
editorial  and  does  not  impose  any 
additional  costs  to  the  State  and  local 
jurisdictions. 

Rulemaking  Analyses  and  Notices, 
Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking 
would  be  minimal.  Most  of  the  changes 
in  this  notice  provide  additional 
guidance,  clarification,  and  optional 
applications  for  traffic  control  devices. 
The  FHWA  expects  that  application 
uniformity  will  improve  at  little 
additional  expense  to  pubUc  agencies  or 
the  motoring  public.  Therefore,  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612)^  the  FHWA  has  evaluated  the 
effects  of  this  proposed  action  on  small 
entities,  including  small  governments. 
This  final  rule  adds  some  alternative 
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traffic  control  devices  and  only  a  very 
limited  number  of  new  or  changed 
requirements.  Most  of  the  changes  are 
expanded  guidance  and  clarification 
information.  Based  on  this  evaluation, 
the  FHWA  hereby  certifies  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  MUTQD  is  incorporated  by 
reference  in  23  CFR  part  655,  subpart  F, 
which  requires  that  changes  to  the 
national  standards  issued  by  the  FHWA 
shall  be  adopted  by  the  States  or  other 
Federal  agencies  within  two  years  of 
issuance.  These  amendments  are  in 
keeping  with  the  Secretary  of 
Transportation's  authority  under  23 
U.S.C.  109(d),  315,  and  402(a)  to 
promulgate  uniform  guidelines  to 
promote  the  safe  and  efficient  use  of  the 
highway.  To  the  extent  that  these 
amendments  override  any  existing  State 
requirements  regarding  traffic  control 
devices,  they  do  so  in  the  interests  of 
national  uniformity. 

Executive  Order  12372 
(IntergOTermnental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 


Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quahty  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 
List  of  Subjects  in  23  CFR  655 
Design  standards.  Grant  programs — 
transportation.  Highways  and  roads. 
Incorporation  by  reference.  Signs,  and 
Traffic  regulations. 

The  FHWA  hereby  amends  chapter  I 
of  title  23,  Code  of  Federal  Regulations, 
part  655  as  set  forth  below. 

PART  655— TRAFFIC  OPERATIONS 

1.  The  authority  citation  for  part  655 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  101(a),  104,  105, 
109(d),  114(a),  135,  217.  307.  315.  and  402(a); 
23  CFR  1.32  and;  49  CFR  1.48(b). 

Subpart  F— Traffic  Control  Devices  on 
Federai-Ald  and  Other  Streets  and 
Highways  [Amended] 

2.  In  §  655.601,  paragraph  (a)  is 
revised  to  read  as  follows: 


§655.601     Purpoae. 

•         »         »         »         » 

(a)  Manual  on  Uniform  Traffic  Control 
Devices  for  Streets  and  Highways 
(MUTCD),  FHWA,  1988,  including 
revision  No.l  dated  January  17,  1990, 
Revision  No.  2  dated  March  17,  1992, 
Revision  No.  3  dated  September  3,  1993, 
Errata  No.  l  to  the  1988  MUTCD 
Revision  3.  dated  November  1994, 
Revision  ^!^.  4  dated  November  1,  1994. 
and  Revision  No.  5  dated  December  24, 
1996.  This  pubhcation  is  incorporated 
by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  and  is  on  file 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC.  The  1988  MUTCD, 
including  Revision  No.  3  dated 
September  3,  1993,  may  be  purchased 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office  (GPO), 
P.O.  Box  371954,  Pittsbu^,  PA  15250- 
7954,  Stock  No.  650-001-00001-0.  The 
amendments  to  the  MUTCD  titled, 
"1988  MUTCD  Revision  No.  1,"  dated 
January  17,  1990,  "1988  MUTCD 
Revision  No.  2"  dated  March  17,  1992, 
'1988  MUTCD  Revision  No.  3."  dated 
September  3,  1993,  "1988  MUTCD 
Errata  No.  1  to  Revision  No.  3,"  dated 
November  1994,  "1988  MUTCD 
Revision  No.  4,"  dated  November  1, 
1994,  and  "IP 38  MUTCD  Revision  No. 
5,"  dated  December  24,  1996  are 
available  from  the  Federal  Highway 
Administration,  Office  of  Highway 
Safety,  HHS-10,  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  These 
documents  are  available  for  inspection 
and  copying  as  prescribed  in  49  CFR 
part  7,  apppendix  D. 
•         »         •         •        » 

Issued  on:  December  24.  1996. 
Rodney  E.  Slater, 

Federal  Highway  Administrator 

|FR  Doc.  97-196  Filed  1-6-97,  8:45  ami 
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DEPARTMEHT  OF  EDUCATTON 

Office  of  Postsecondary  Education; 
Availability  of  the  1996-97  Federal 
Perkins  l.oan  and  National  Direct 
Student  l.oan  Programs  Directory  of 
Designated  Low-Income  Schools  for 
Teacher  Cancellation  Benefits  for  the 
1996-97  School  Year 

agency:  Department  of  Education.    - 
ACTION:  Notice  of  availability  of  the 
1996-97  Federal  Perkins  Loan  and 
National  Direct  Student  Loan  Programs 
Directory  of  Designated  Low-Income 
Schools  for  teacher  cancellation  benefits 
for  the  1996-97  school  year. 

SUMMARY:  The  Secretary  announces  that 
the  1996-97  Federal  Periuns  Loan  and 
National  Direct  Student  Loan  Programs 
Directory  of  Designated  Low-Income 
Schools  (Directory)  is  now  available. 
Under  the  Federal  Perkins  Loan  and 
National  Direct  Student  Loan  programs. 
a  borrower  may  have  repayment  of  his 
or  her  loan  deferred  and  a  portion  of  his 
or  her  loan  canceled  if  the  borrower 
teaches  full-time  for  a  complete 
academic  year  in  a  designated 
elementary  or  secondary  school  having 
a  high  concentration  of  students  from 
low-income  families.  In  the  1996-97 
Directory,  the  Secretary  lists,  on  a  State- 
by-State  and  Territory-by-Territory 
basis,  the  schools  in  which  a  borrower 
may  teach  during  the  1996-97  school 
year  to  qualify  for  deferment  and 
cancellation  benefits. 
DATES:  The  Directory  is  currently 
available. 


ADDRESSES:  Information  concerning 
specific,  schools  listed  in  the  Directory 
mav  he  obtained  from  Patricia  Reese. 
Systems  .Administration  Branch, 
Campus-Based  Programs  Systems 
Division,  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.VV  .  (Regional  Office  Building  3.  Room 
4621).  Washington.  DC  20202-5447, 
Telephone  (202)  708-5182. 

Information  concerning  deferment 
and  cancellation  of  a  Federal  Perkins 
Loan  or  National  Direct  Student  Loan 
mav  be  obtained  from  Suscin  M.  Morgan, 
Section  Chief.  Campus-Based  Loan 
Programs  Section.  Loans  Branch,  Policy 
Development  Division.  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  600 
Independence  .'\venue,  S.W.,  (Regional 
Office  Building  3.  Room  4310). 
Washington,  DC  20202-5447. 
Telephone  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m  ,  Eastern  time,  Monday  through 
Friday 

FOR  FURTHER  INFORMATION  CONTACT: 
Directones  are  available  at  (1)  each 
institution  of  higher  education 
participating  in  the  Federal  Perkins 
Loan  Program,  (2)  each  of  the  fifty-seven 
(57)  State  and  Temtory  Departments  of 
Education;  (3)  each  of  the  major  Federal 
Perkins  Loan  billing  services;  and  (4) 
the  U.S.  Department  of  Education, 
including  its  regional  offices. 


SUPPLEMENTARY  INFORMATION:  The 
Secretary  selects  the  schools  that  qualify 
the  borrower  for  deferment  and 
cancellation  benefits  under  the 
procedures  contained  in  the  Federal 
Perkins  Loan  program  regulations  at  34 
CFR  674.53.  674.54  and  674.55. 

The  Secretary  has  determined  that,  for 
the  1996-97  academic  year,  full-time 
teaching  in  the  schools  set  forth  in  the 
1996-97  Directory  qualifies  a  borrower 
for  deferment  and  cancellation  benefits. 

The  Secretary  is  providing  the 
Directory  to  each  institution 
participating  in  the  Federal  Perkins 
Loan  Program.  Borrowers  and  other 
interested  parties  may  check  with  the 
institution  that  awarded  their  loan,  the 
appropriate  State  or  Territory 
E)epartment  of  Education,  regional 
offices  of  the  Department  of  Education, 
or  the  Office  of  Postsecondary 
Education  of  the  Department  of 
Education  concerning  the  identity  of 
qualifying  schools  for  the  1996-97 
academic  year.  The  Office  of 
Postsecondary  Education  retains,  on  a 
permanent  basis,  copies  of  past 
Directories. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.037;  National  Direct  and  Federal 
Perkins  Loan  Cancellations) 

Dated:  January  6, 1997. 
David  A.  Longanecker. 

Assistant  Secretary  for  Postsecondary 

Education. 

IFR  Doc.  97-516  Filed  l-S-97;  8:45  am] 
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Presidential  Determination  No.  97-14  of  £)ecember  27,  1996 

Drawdown  From  DoD  Articles  and  Services  for  Assistance 
for  the  Victims  of  Conflict  and  Other  Persons  at  Risk  From 
Northern  Iraq 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  bv  section  506(a)(2]  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2318(a)(2)  (the  "Act").  I 
hereby  determine  that  it  is  in  the  national  interest  of  the  United  States 
to  draw  down  articles  and  services  from  the  inventory  and  resources  of 
the  Department  of  Defense  for  the  purpose  of  providing  assistance  to  the 
victims  of  conflict  and  other  persons  at  risk  for  Northern  Iraq. 

Therefore,  I  hereby  direct  the  drawdown  of  up  to  $10,000,000  of  such 
articles  and  services  from  the  inventory  and  resources  of  the  Department 
of  Defense,  for  the  purposes  and  under  the  authorities  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  amended,  section  2(c). 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress,  and  to  arrange  for  its  publication  in  the  Federal  Register. 


IXriAJsXiUaA  ^J^Ua^^ 
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Presidential  Determination  No.  97-15  of  December  27,  1996 

Assistance  Program  for  the  New  Independent  States  of  the 
Former  Soviet  Union 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  subsection  (d)  under  the  heading  "Assistance  for  the  New  Inde- 
pendent States  of  the  Former  Soviet  Union"'  in  Title  II  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act. 
1997  (as  enacted  in  Public  Law  104-208).  I  hereby  determme  that  it  is 
in  the  national  security  interest  of  the  United  States  to  make  available 
funds  appropriated  under  that  heading  without  regard  to  the  restriction 
in  that  subsection. 

You  are  authorized  and  directed  to  notif\-  the  Congress  of  this  determination 
and  to  arrange  for  its  publication  in  the  Federal  Register. 
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THE  WHITE  HOUSE, 
Washington,  December  2', 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Apples  and  pears,  export: 
U.S.  grown;  shipped  to 
Pacific  ports  of  Russia; 
grade  requirements 
relaxation;  published  1-&- 
97 

KIwifruit  grown  in  California; 

published  12-10-96 
Spearmint  oil  produced  in  Far 

West;  putjiished  1-9-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  and  options 
transactions: 

New  Zealand  Futures  and 
Options  Exchange- 
Exempted  transactions; 
published  12-10-96 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Danger  zones  and  restricted 
areas: 

Cooper  River  and 
tributanes,  Charleston, 
SC:  Naval  Weapons 
Station  small  arms  firing 
range;  published  12-10-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

MyclotKJtanll;  published  1-9- 
97 

Zinc  phosphide;  published 
1-9-97 

NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Radionuclides;  constraint 
level  for  air  emission; 
published  12-10-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Customer  limit  orders; 
improvement  of  handling 
and  execution;  etc., 
published  1-9-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 


Key  West  Super  Boat  Race; 
published  12-10-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  published  1-3-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineenng  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual- 
National  standards; 
revision;  pulslished  1-9- 
97 

Motor  camer  safety  standards: 
Intermodal  transportation; 
State  planning  and 
research  program 
administration;  published 
1-9-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Anlnral  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Bajcellosis  in  cattle  and 
bison- 
State  and  area 
classifications; 
comments  due  by  1-17- 
97;  put)lished  11-18-96 
AGRICULTURE 
DEPARTMENT 
Meat  and  meat  products; 
export  reporting;  comments 
due  by  1-13-97;  published 
11-14-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 
Key  escrow  erxayption 

equipment  and  software; 

licensing;  comments  due 

by  1-13-97;  published  12- 

13-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alasl<a;  fisheries  of 
Exclusive  Economic  Zone- 
Pacific  halitxjt  and  red 
king  crab;  comments 
due  by  1-15-97; 
putjilshed  12-16-96 


Northeastern  United  States 
fisheries- 
Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  1-14- 
97;  published  11-15-96 
Summer  flounder  and 
scup;  comments  due  by 
1-13-97;  published  12- 
1&-96 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets: 
Contract  market  designation 
applicabons  review  and 
approval  and  exchange 
rules  relating  to  contract 
terms  and  corxlitons; 
comments  due  by  1-16- 
97;  published  12-27-96 
Contract  market  rule  review 
procedures;  comments 
due  by  1-16-97:  put>(ished 
12-17-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Restructunng  costs/lx>nuses, 
comments  due  by  1-14- 
S7;  published  11-15-96 
Federal  Acquisition  Regulation 
(FAR): 

Independent  researcti  and 
development  allowable 
cost  cntena/btd  ar>d 
proposal  costs  for  Fiscal 
Year  1996  and  beyond; 
comments  due  by  1-13- 
97;  published  n -14-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 
rational  emission  standards 
Secondary  lead  smelters, 
new  and  existing; 
comments  due  by  ■!-l3- 
97;  published  12-12-96 
Air  programs: 
Outer  Continenta;  Shelf 
regulations- 
California:  comments  due 
by  1-15-97,  published 
12-16-96 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Florida;  comments  due  by 
1-15-97;  published  M-\b- 
96 
Georgia;  comments  due  by 
1-13-97:  published  12-13- 
96 

Idaho;  comnr>ents  due  by  i- 

17-97;  published  12-18-96 
Texas;  comments  due  by  i- 

13-97;  published  12-13-96 
Pesticides;  tolerances  in  <ood, 
animal  feeds,  arxj  raw 
agncultural  commodities 
PropKXjnazole:  comments 

due  by  1-13-97;  published 

11-13-96 


Water  pollutKxi  control: 
Great  Lakes  System:  water 
quality  guKlance- 
Selenium  cntenon 
maximum  concentration: 
comments  due  t»y  1-15- 
97;  published  12-16-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Aviation  services- 
112-118  MHz  for 
Differentia)  GkJbaJ 
Positioning  System 
(GPS)  correction  data 
arxl  hand-hekJ 
transmrtter  use: 
comments  due  by  i-i5- 
97,  published  1 1-29-96 
Radio  stations;  table  of 
assignments: 
Pennsylvania:  comments 
due  by  i-i3-97:  published 
12-4-96 

Texas;  comments  due  by  i- 
13-97;  published  12-2-96 
FEDERAL  MARITIME 
COMMISSION 

Maritime  earners  in  foreign 
commerce: 

Corxlitions  unfavoratJie  to 
shipping,  actions  to  adjust 
or  meet- 

Uniled  States/Japan  trade, 
port  restrictions  arxJ 
requirements;  comments 
due  by  1-13-97; 
published  11-13-96 

FEDERAL  RETIREMENT 

THRIFT  INVESTMENT 

BOARD 

Thrift  savings  plan: 
Basic  pay  definition  arx3 
Thnft  Savings  Plan  loan 
program  amerxJments. 
comments  due  by  '-17- 
97.  put)lished  n-i8-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Indepe.Tdent  research  and 
development  allowatjte 
cost  cnteria/bid  and 
proposal  costs  for  Fiscal 
Year  1996  and  beyond; 
comments  due  by  1-13- 
97,  putjiished  11-14-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives 
Adjuvants,  production  aids, 
and  sanitzers- 
Sodim  2.2  - 
methylenetjis  { 4 ,6-di-fe  rt - 
buty  Ipheny  I  (phosphate 
comments  due  by  i-i5- 
97:  published  12-16-96 
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Adjuvants,  production  aids. 
and  sanrtizefs- 

2-{l2.4,8.10-tetrakis(l,l- 
dimettiytettTyl)diben20- 
[d.f)[1,3.2l.  etc.; 
comments  due  by  1-15- 
97;  pubfehed  12-16-96 
Food  for  human  consumption: 
Food  addrtives- 
Curdten;  comments  due 
tjy  1-15-97;  put))ished 
12-16-96 
Human  drugs  and  t»o)ogicat 
products: 

Postmarketing  expedited 
adverse  expenence 
reporting  requirements; 
increased  frequency 
reports  revocation; 
comments  due  by  1-13- 
97;  published  10^28-96 
Human  drugs: 
Colloklai  sih/er  ingredients 
or  silver  salts,  products 
containing  (OTC);  not 
generally  recognized  as 
safe  and  effective, 
comments  due  by  1-13- 
97;  p«jblished  10-15-96 

INTERIOR  DEPARTMENT 
Land  Managwnent  Bureau 
Appeals  and  heanngs 

procedures;  revisions; 

comments  due  by  1-17-97, 

published  11-13-96 
Disposrtion;  grants 

Alaska;  State  grants; 
comments  due  by  1-14- 
97,  published  11-15-96 


Forest  management: 
Sustained-yield  forest  units. 
comments  due  by  i-i4- 
97;  published  11-15-96 
LIBRARY  OF  CONGRESS 
Copyright  Office.  Library  of 
Congress 
Copyright  office  and 
procedures 

Registration  of  claims- 
>Best  Edition^  of 
putjiished  copyrighted 
works,  comments  due 
by  1-14-97:  published 
12-3-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAB) 

Indeperxjent  researcn  and 
development  allowaCiie 
cost  cntenatHd  and 
proposal  costs  for  Fiscal 
Year  1996  and  beyond, 
comments  due  Dy  i  - 1 3- 
97;  put)lished  i  ^ -14-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement,  neatth  benefits, 
and  life  insurance,  Federal 
emptoyees 
Distirct  of  Columbia 
Financial  Control 
AutfKXity.  employee 
coverage  as  Federal 
employees,  comments 
due  by  '-'4-97.  published 
11-15-96 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Electronic  Data  Gathering, 
Analysis,  and  Retrieval 
System  (EDGAR); 
Submission  of  filings  and 
other  documents; 
amendments;  comments 
due  by  1-13-97;  published 
12-12-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Aimvorthiness  directives: 
AlliedSignal  Inc.;  comments 
due  by  1-13-97;  published 
11-13-96 
Bell;  comments  due  by  i- 

13-97;  published  11-14-96 
Boeing;  comments  due  by 
1-13-97;  published  11-12- 
96 
Domier;  comments  due  by 
1-17-97;  published  12-5- 
96 
Rolls-Royce  pte;  comments 
due  by  1-13-97;  published 
11-13-96 
Schempp-Hirth;  comments 
due  by  1-17-97;  published 
11-5-96 
Special  conditions- 
Gulfstream  model  G1159A 
airplane;  comments  due 
by  1-13-97;  published 
12-13-96 
Class  E  airspace;  comments 
due  by  1-13-97;  put)lished 
11-19-96 


TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Smart  air  bags,  vehicles 
without;  warning  labels, 
manual  cutoff  switches, 
etc.  reduction  of 
dangerous  impacts  on 
children;  comments  due 
tjy  1-13-97;  published 
11-27-96 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Firearms: 

Commerce  in  explosives; 
comments  due  by  1-13- 
97;  published  10-15-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Treasury  tax  and  kian 
depositaries  and  payment  of 
Federal  taxes: 

Electrons  Federal  Tax 
Payment  System 
operatksn;  financial 
institutions  and  Federal 
Resen/e  Banks; 
comments  due  by  1-13- 
97;  published  11-21-96 
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NOTICES 
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Federal  Register 

Vol.  62.  No.  7 

Friday,  lanuarv  10,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubfehed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  tfie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Doclcet  No.  92-NM-225-AD;  Amendment 
39-0882;  AD  97-01-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  Series  Airplanes 

AQENCy:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A3  20  series.  The 
AD  requires  detailed  visual  inspections 
to  detect  cracking  of  a  certain  fuselage 
frame,  and  repair,  if  necessary;  and 
provides  for  an  optional  terminating 
action  for  the  repetitive  inspections.  The 
AD  was  prompted  by  reports  of  a  fatigue 
crack  found  initiating  at  hole  "I"  of 
frame  47  on  two  of  these  airplanes.  The 
actions  specified  by  the  AD  are  intended 
to  detect  and  correct  such  fatigue 
cracking,  which  could  resuh  in  reduced 
structural  integrity  of  the  airplane.  This 
action  corrects  the  applicability  of  the 
currently  existing  AD  to  dte  an  airplane 
model  that  was  inadvertently  omitted, 
DATES:  Effective  February  10, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
November  4, 1996  (61  FR  50988, 
September  30, 1996), 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  D.  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 


SUPPLEMENTARY  INFORMATION:  On 
September  19, 1996,  the  FAA  issued  AD 
96-20-02,  amendment  39-9768  (61  FR 
50988,  September  30,  1996)  that  is 
applicable  to  certain  Airbus  Model 
A300  series  airplanes.  That  AD  requires 
repetitive  detailed  visual  inspections  to 
detect  cracking  of  fuselage  frame  47,  and 
repair,  if  necessary.  It  also  provides  for 
an  optional  terminating  action  for  the 
repetitive  inspections. 

That  action  was  prompted  by  reports 
of  a  fatigue  crack  found  initiating  at  hole 
"I"  of  frame  47  on  two  of  these 
airplanes.  The  actions  specified  by  that 
AD  are  intended  to  detect  and  correct 
such  fatigue  cracking,  which  could 
result  in  reduced  structural  integrity  of 
the  airplane. 

Actions  Since  Issuance  of  AD  96-20-02 

Recently,  the  FAA  has  become  aware 
of  an  incongruity  between  the  stated 
applicability  for  AD  96-20-02  and 
certain  of  the  requirements  of  that  AD. 
Specifically,  the  apphcability  statement 
for  AD  96-20-02  was  published  as 
follows: 

"Applicability:  Model  A300  B2-1C.  B2K- 
3C,  B2-203,  B4-2C,  and  B4-103,  series 
airplanes,  on  which  Modification  2626  has 
not  been  installed;  certificated  in  any 
category." 

Paragraph  (a)(3)  of  that  AD,  however, 
states: 

"(3)  For  Model  A300  B4-203  series 
airplanes:  Perform  the  inspection  prior  to  the 
accumulation  of  14,100  total  landings,  or 
within  50  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later." 


Because  Model  A300  B4-203  series 
airplanes  were  not  cited  in  the 
applicability  statement  of  AD  96-20-02. 
the  only  U.S.  operator  of  those  models 
was  unsure  whether  it  was  required  to 
perform  the  actions  stated  in  paragraph 
(a)(3)  of  the  AD.  That  operator  contacted 
the  FAA  to  resolve  this  issue. 

The  FAA  acknowledges  the 
discrepancy  between  the  applicability  of 
AD  96-20-02  and  the  applicability  of 
paragraph  (a)(3)  of  that  AD.  A 
typographical  error  on  FAA's  part 
resulted  in  the  Model  A300  B4-203 
being  omitted  inadvertently  from  the 
applicaoility  statement  of  that  AD.  In  ail 
other  respects,  the  AD  is  correct  as 
published. 

FAA's  Determination 

Although  the  single  U.S.  operator  of 
Model  A300  B4-203  series  airplanes  has 


advised  the  FAA  that  it  will  comply 
v/ith  AD  96-20-02  within  the 
compliance  time  that  is  stated  in  that 
AD,  the  FAA  has  determined  that  it  is 
appropriate  to  take  action  to  correct  AD 
96-20-02  to  include  the  Model  A300 
B4-203  in  the  applicabiUty  statement. 
Since  those  airplanes  are  subject  to  the 
unsafe  condition  addressed  by  that  AD, 
correction  of  the  applicabiUty  of  the  AD 
is  necessary  to  ensure  that  any  airplane 
that  is  imported  and  placed  on  the  U.S. 
Register  in  the  future  will  be  insp>ected 
as  required. 

Corrections  M&de  to  the  Current  AD 

This  action  revises  the  applicability  of 
AD  96-20-02  by  correcting  the 
applicabihty  statement  to  include 
Model  A306  B4-203  series  airplanes. 

In  making  this  correction,  the 
formatting  of  the  text  of  the  AD  has  been 
revised  somewhat:  Paragraph  (a)(3)  that 
appeared  in  AD  96-20-02  has  been 
designated  as  new  paragraph  (b);  it 
pertains  only  to  the  initial  ins{>ection 
action  required  of  Model  A300  B4-203 
series  airplanes.  Accordingly,  all  other 
paragraphs  of  the  AD  have  been 
redesignated  to  account  for  the  new 
paragraph  (b). 

Since  this  action  only  clarifies  the 
applicability  of  an  existing  rule,  it  has 
no  additional  economic  impact  and 
imposes  no  additional  burden  on  any 
person.  Therefore,  notice  and  public 
procedures  hereon  are  unnecessary. 


Cost  Impact 

The  economic  analysis  that  was 
iterated  in  the  preamble  to  AD  96-20- 
02  correctly  included  affected  Model 
A300  B4-203  series  airplanes  in  its 
figures.  This  correction  of  the 
previously-issued  AD  poses  no  new, 
additional  economic  burden  on  any 
operator. 

However,  for  the  convenience  of  all 
affected  operators,  the  cost  impact 
information  is  repeated  below: 

The  FAA  estimates  that  20  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  (Of  this  number,  2  are  Model  A300 
B4-203  series  airplanes.)  It  will  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $12,000,  or 
$600  per  airplane. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

f39.13    [Arrwflded] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9768  (61  FR 
50988,  September  30.  1996).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9882,  to  read  as 
follows: 

97-01-11     Aiihus  Industrie:  Amendment 
39-9882.  Docket  92-NM-225-AD. 
Sufwrsedes  AD  96-20-02.  amendment 
39-9768. 

Applicability:  Mcxiel  A300  B2-1C.  B2K- 
3C.  B2-203.  B4-2C,  84-103,  and  84-203 
series  airplanes,  on  which  Modification  2626 
has  not  been  installed;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
.subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking,  which  could 
result  in  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

(a)  For  Model  A300  B2-1C.  B2K-3C,  82- 
203.  B4-2C,  and  84-103  series  airplanes: 
Perform  a  detailed  visual  inspection  to  detect 
cracking  of  the  fuselage,  frame  47  at  hole  "I", 
in  accordance  with  Airbus  All  Operator 
Telex  (AOT)  53-02.  dated  November  2, 1992, 
at  the  times  sp>ecified  in  paragraphs  (a)(1)  or 
(a)(2),  as  applicable. 

(1)  For  Model  A300  82-lC,  B2K-3C,  and 
82-203  series  airplanes:  Perform  the 
inspection  prior  to  the  accumulation  of 
15,000  total  landings,  or  within  50  landings 
after  November  4,  1996  (the  effective  date  of 
AD  96-20-02,  amendment  39-9768), 
whichever  occurs  later. 

(2)  For  Model  A300  84-2C  and  84-103 
series  airplanes:  Perform  the  inspection  prior 
to  the  accumulation  of  18,700  total  landings, 
or  within  50  landings  after  November  4. 
1996,  whichever  occurs  later. 

(b)  For  Model  A300  84-203  series 
airplanes:  Prior  to  the  accumulation  of  14,100 
total  landings,  or  within  50  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  a  detailed  visual  insjjection  to 
detect  cracking  of  the  fuselage,  frame  47  at 
hole  "I",  in  accordance  with  Airbus  All 
Operator  Telex  (AOT)  53-02.  dated 
November  2.  1992. 

(c)  if  no  crack  is  detected  during  the 
insf)ect;on  required  by  ptaragraph  (a)  or  (b)  of 
this  AD,  rejaeat  the  detailed  visual  insp)ection 
at  intervals  not  to  exceed  200  landings. 

(d)  If  a  crack  is  detected  during  any 
inspection  required  by  p>aragraph  (a),  fb).  or 
(c)  of  this  AD,  prior  to  further  flight,  repair 
in  accordance  with  either  paragraph  (d)(1), 
(dK2),  or  (d)(3)  of  this  AD: 

( 1 )  Repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch.  ANM-113,  FAA,  Transport  Airplane 
Directorate;  or 

(2)  Repair  in  accordance  with  crack  repair 
procedures  specified  in  Airbus  A300  Service 
Bulletin  53-265,  Revision  2,  dated  March  10, 
1992;  or 

(3)  Rejjair  in  accordance  with  crack  repair 
procedures  specified  in  Airbus  Service 
Bulletin  A30O-53-299.  dated  December  14. 
1993 

(e)  Conducting  a  repetitive  Rototest 
inspection  of  hole  "I"  in  accordance  with 
Airbus  A300  Service  Bulletin  53-265. 
Revision  2,  dated  March  10, 1992,  or  Airbus 


Service  Bulletin  A300-53-299,  dated 
December  14, 1993,  constitutes  terminating 
action  for  the  detailed  visual  inspections 
required  by  this  AD.  If  any  crack  is  found 
during  a  Rototest  inspection,  prior  to  further 
flight,  repair  it  in  accordance  with  that 
service  bulletin. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requestj  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  visual  inspection  shall  be  done  in 
accordance  with  Airbus  All  Operator  Telex 
(AOT)  53-02,  dated  November  2,  1992.  This 
inccHporation  by  reference  was  approved 
previously  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.C. 

552(a)  and  1  CFR  part  51,  as  of  November 
4,  1996  (61  FR  50988,  September  30, 1996). 
Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  SUwt,  NW.,  suite 
700,  Washington,  DC. 

(i)  This  amendment  becomes  effective  on 
February  10, 1997. 

Issued  in  Renton,  Washington,  on  January 
3, 1997. 
S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-536  Filed  1-9-97;  8:45  am) 

BHJJNQ  CODE  4t10-13-U 


SECURmES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 
.^R6lMMNo.34-3«111] 

Delegation  of  Authority  to  Director  of 
Division  of  Marltet  Regulation 

AGENCY:  Securities  and  Exchange 

Coitimission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  amending 
its  rules  to  delegate  authority  to  the 
Director  of  the  Division  of  Market 
Regulation  to  provide  exemptive  relief 
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pursuant  to  the  recently  adopted  Limit 
Order  Display  Rule  (Rule  llAcl-4(d)), 
and  to  delegate  authority  to  dnlay  the 
effective  dates  or  compliance  dates  for 
any  aspect  of  the  implementation  or 
operation  of  the  Limit  Order  Display 
Rule  or  the  recent  amendments  to  the 
Quote  Rule  (Rule  llAcl-1).  This 
delegation  will  help  to  expedite  and 
enhance  the  orderly  implementation  of 
the  recently  adopted  Limited  Order 
Display  Rule  and  the  amendments  to  the 
Quote  Rule. 

EFFECTIVE  DATE:  January  2. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Prout  Lefler.  Special  Coimsel, 
Division  of  Market  Regiilation.  202/942- 
0170. 

SUPPLEMENTARY  INFORMATION:  On  August 
28,  1996,  the  Securities  and  Exchange 
Commission  adopted  amendments  to 
the  Quote  Rule  and  a  new  Limit  Order 
Display  Rule.'  The  Limit  Order  Display 
Rule  generally  requires  exchange 
specialists  and  OTC  market  makers  to 
display  customer  limit  orders  that  are  at 
prices  superior  to  the  market  maker's  or 
si}ecialist's  own  quote,  subject  to  certain 
exceptions.  The  amendments  to  the 
Quote  Rule,  among  other  things,  (1) 
require  OTC  market  makers  and 
exchange  specialists  to  include  in  their 
public  quotes  any  better  prices  that  they 
have  placed  in  certain  electronic 
communications  networks  ("ECN 
Amendments");  (2)  deems  an  OTC 
market  maker  or  specialist  in 
compliance  with  the  ECN  Amendment 
if  it  inputs  such  prices  into  an  ECN  that 
furnishes  the  best  market  maker  and 
specialist  prices  therein  to  an  exchange 
or  association  for  inclusion  in  the  public 
quotation  system,  and  provides  access 
to  those  prices  equivdent  to  the  access 
that  would  have  been  afforded  market 
participants  if  the  market  maker  or 
specialist  had  updated  its  own  quote; 
and  (3)  expands  the  definition  of  "OTC 
market  maker"  to  mean  any  dealer  who 
holds  itself  out  as  being  willing  to  buy 
from  and  sell  to  its  customers,  or 
otherwise,  a  security  covered  under  the 
Quote  Rule  for  its  own  accoimt  on  a 
regular  and  continuous  basis  otherwise 
than  on  an  exchange  in  amoimts  of  less 
than  block  size. 

Both  the  Limit  Order  Display  Rule 
and  the  Quote  Rule  contain  provisions 
that  allow  the  Commission  to  grant 
exemptive  relief  from  various  provisions 
of  the  rules  to  market  participants  and 
self-regulatory  organizations.  ^  While  the 
Director  of  the  Division  of  Market 


Regulation  already  has  delegated 
authority  to  grant  exemptive  relief 
under  the  Quote  Rule,  the  present 
amendment  to  Rule  30-3  ^  authorities 
the  Director  of  the  Division  of  Market 
Regulation  to  grant  the  exemptive  the 
relief  described  in  the  Limit  Order 
Display  Rule.  This  delegation  will 
provide  flexibility  to  ensure  orderly 
implementation  of  the  recently  adopted 
Limit  Order  Display  Rule  in  instances 
where  immediate  action  is  necessary  to 
ensure  the  protection  of  investors  and 
the  maintenance  of  fair  and  orderly 
markets.  The  present  amendment  to 
Rule  30-3  also  authorizes  the  Director  of 
the  Division  of  Market  Regulation  to 
modify  as  needed  the  compliance  dates 
and  effective  dates  for  operation  of  the 
Quote  Rule,  as  amended,  or  of  the  Limit 
Order  Display  Rule. 

The  Commission  finds,  in  accordance 
with  Section  553(b)(3)(A)  of  the 
Administrative  Procedure  Act,*  that  this 
amendment  relates  solely  to  agency 
organization,  procedures,  or  practice, 
and  does  not  relate  to  a  substantive  rule. 
Accordingly,  notice  and  opportimity  for 
public  comment  are  unnecessary,  and 
publication  of  the  amendment  30  days 
before  its  effective  date  is  also 
unnecessary. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies). 

Text  of  Amendment 

For  the  reasons  set  out  in  the 
preamble,  Title  17,  Chapter  D  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1 .  The  authority  citation  for  Part  200 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77s,  78d-l,  78d-2, 
78w,  78n(d),  79t,  778SS.  80a-37,  80b-ll, 
unless  otherwise  noted. 

•         *         »         *         » 

2.  Section  200.30-3  is  amended  by 
adding  paragraphs  (a)(61)  and  (a)(62)  as 
follows: 

§200.30-3    Delegation  of  authority  to 
Director  of  Division  of  Maricel  Regulations. 


<  Securities  Exchange  Act  Release  No.  3761 9A 
(September  6,  1996).  61  FR  48290  ("Adoptuig 
Release"). 

»17  CFR  240.nAcl-«(d):  17  CFR  240.11Acl- 
1(d). 


(a)  *   *   * 

(61)  To  grant  exemptions  &t)m  Rule 
llAcl-4  ("Rule")  (§240.1lAcl-4), 
pursuant  to  paragraph  (d)  of  the  rule. 

(62)  From  January  2,  1997  through 
February  17, 1997,  to  modify  for  a 


period  not  to  exceed  60  days,  the 
effective  date  or  the  compliance  date  of 
Rule  llAcl-1  (§  240.11AC1-1)  or  Rule 
llAcl-4  (§  240.11AC1-4),  or 
amendments  to  Rule  11  Acl-1  or  Rule 
llAcl-4,  with  respect  to  any  party 
affected  by  such  niles. 
•        *        •        •        • 

By  the  Commission. 

Dated:  January  2.  1997. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-620  Filed  1-9-97;  8:45  am) 
BILLMG  COOE  aO1O-01-M 


'  17  CTR  200.30-3. 
*5U.S.C  553(B)(3)(A). 


17  CFR  Part  240 

[Release  No.  34-38130;  File  No.  S7-30-06 

RIN  3235-AQ66] 

Oftter  Execution  Obligations 

AGENCY:  Securities  and  Exchange 

Commission. 

ACUON:  Final  rule;  Revised  Effective 

Date;  Re\'lsed  (3omphance  Dates. 

SUMMARY:  The  Securities  and  Exchange 

Commission  is  delaying  the  effective 

date  and  compliance  dates  for  Rule 

llAcl-4  ("Limit  Order  Display  Rule") 

and  amendments  to  Rule  llAcl-1 

("EC3NJ  Amendment")  (cumulatively 

"Order  Execution  Rules"). 

DATES:  Effective  Date:  The  effective  date 

shall  be  January  20.  1997  for 

§  240.1  lAcl-4  and  amendments  to 

§  240. 11  Acl-1,  published  on  September 

12.  1996  (61  FR  48290),  and  revised  by 

rule  published  on  January  9,  1997, 

except  that  the  effective  date  for 

§  240.1  lAcl-l(a)(25)(ii)  remains  April 

10,  1997. 

Compliance  Dates:  Each  of  the  first 
three  scheduled  phase-in  dates  for 
compliance  with  the  Order  Execution 
Rules  are  being  delayed  one  week,  so 
that  the  first  compliance  date  with 
respect  to  exchange-traded  seciuities 
and  50  Nasdaq  stocks  shall  be  January 
20,  1997,  the  phase-in  date  for  an 
additional  100  Nasdaq  securities  shall 
be  February  7,  1997,  and  the  phase- in 
date  for  an  additional  850  Nasdaq 
securities  shall  be  February  28,  1997. 
FOR  FURTHER  INFORMATION  COMTACT: 
Betsy  Prout  Lefler.  Special  Counsel,  Gail 
Marshall-Smith.  Special  (Doimsel.  or 
David  Oestreicher,  Special  Ckjimsel. 
(202)  942-0158,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Mail  Stop  5-1,  Washington,  D.C.  20549. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  28.  1996,  the  Securities 
and  Exchange  (Dommission 
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("Commission")  adopted  Rule  llAcl- 
4.'  the  "Limit  Order  Display  Rule,"  and 
amendments  to  Rule  llAcl-1,  the  "ECN 
Amendment,"  to  require  OTC  market 
makers  and  exchange  specialists  to 
display  certain  customer  limit  orders, 
and  to  publicly  disseminate  the  best 
prices  that  the  OTC  market  maker  or 
exchange  specialist  has  placed  in 
certain  electronic  communications 
networks  ("ECNs").  or  to  comply 
indirectly  with  the  ECN  Amendment  by 
using  an  ECN  that  furnishes  the  best 
market  maker  and  specialist  prices 
therein  to  the  public  quotation  system- 
In  the  Adopting  Release,  the 
Commission  deemed  the  effective  date 
of  these  initiatives  January  10,  1997. 
Thereafter,  the  Commission  modified 
the  effective  date  of  the  rules  to  January 
13.  1997,  and  established  compliance 
dates  with  respect  to  the  Limit  Order 
Display  Rule  and  the  ECN  Amendment 
so  that  compliance  with  the  rules  would 
be  phased-in  over  several  months.^ 

In  order  to  allow  market  participants 
more  time  to  adapt  to  the  Order 
Execution  Rules  and  the  National 
Association  of  Securities  Dealers' 
recently  proposed  amendments  to  its 
Small  Order  Execution  System. 
SelectNet,  and  other  rules  to 
accommodate  the  Order  Execution 
Rules,  the  Commission  is  hereby 
modifying  the  effective  dates  and 
compliance  dates  as  follows:  (1)  the 
effective  date  for  the  Limit  Order 
Display  Rule  and  the  amendments  to  the 
Quote  Rule  adopted  August  28,  1996. 
shall  be  January  20.  1997.  The  effective 
date  for  the  Quote  Rule  definition  of 
"subject  security,"  §  240.11Acl- 
l(a)(25)(ii),  remains  April  10,  1997;  (2) 
each  of  the  first  three  scheduled  phase- 
in  dates  for  compliance  with  the  Order 
Execution  Rules  are  being  delayed  one 
week,  so  that  the  first  compliance  date 
with  respect  to  exchange-traded 
securities  and  50  Nasdaq  stocks  shall  be 
January  20,  1997,  the  phase-in  date  for 
an  additional  100  Nasdaq  securities 
shall  be  February  7,  1997,  and  the 
phase-in  date  for  an  additional  850 
Nasdaq  securities  shall  be  February  28, 
1997.  The  remaining  compliance  dates 
for  the  Limit  Order  Display  Rule  and  the 
ECN  Amendment  remain  unchanged. 


'  17CFR240.11AC1-4 

'The  CommiMion  also  amended  subsection 
(a)(25)(ii)  of  the  Quote  Rule,  thereby  expanding  the 
coverage  of  the  Quote  Rule  to  al!  exchajige-traded 
securities.  Thereafter,  the  Commission  determined 
thai  it  was  appropriate  to  mal^e  this  aspect  of  the 
amendments  effective  April  10.  1997.  See  Securities 
Exchange  Ad  Release  No.  381 10.  infra  note  3.  The 
present  order  does  not  change  that  date  and. 
therefore,  the  effective  date  of  subsection  (a)(25)(ii) 
of  the  Quote  Rule  remains  April  10.  1997 

>  See  Securities  Exchange  Act  Release  Nos.  37972 
(November  22,  1996),  and  38110  (January  2,  1997). 


For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  2OO.30(a)(62). 

Dated:  January  8,  1997. 
Margaret  H.  McFarland. 
Deputy  Secretary: 
|FR  D(x:.  97-«23  Filed  1-9-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  55 

[Notice  No.  845;  Re:  Regulatory  Flexibility 
Act  (Public  Law  96-354)] 

RIN  1512-AB48 

Explosive  Materials  in  the  Fireworks 
Industry 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  General  notice  of  regulatory 
review. 

SUMMARY:  Complying  with  the 
Regulatory  Flexibility  Act  (Public  Law 
96-354).  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is  required 
to  review  the  regulations  in  27  CFR  part 
55,  issued  in  T.D.  ATF-293,  effective 
March  7,  1990.  This  document  requests 
comments  from  members  of  the 
explosives  industry  and  other  interested 
persons  as  to  the  effectiveness  of  the 
regulations  issued  in  T.D.  ATF-293. 
DATES:  Comments  and/or  responses 
should  be  received  by  April  10,  1997. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Firearms  and  Explosives 
Operations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  P.O.  Box  50204, 
Washington,  DC  20091-0204,  ATTN: 
Notice  No.  845.  Copies  of  written 
comments  received  in  response  to  this 
general  notice  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATF  Reference 
Library,  Office  of  Public  Affairs  and 
Disclosure,  Room  6300,  650 
Massachusetts  Avenue,  NW., 
Washington,  IDC  20226. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Mark  D.  Waller,  ATF  Specialist, 
Firearms  and  Explosives  Operations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  (202)  927-6310. 

SUPPLEMENTARY  INFORMATION: 

Background 

Due  to  the  number  and  severity  of 
explosions  that  have  occurred  on  the 
premises  of  special  fireworks  plants,  the 


Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  issued  T.D.  ATF-293, 
55  FR  3717,  which  amended  certain 
regulations  contained  in  27  CFR  part  55. 
The  regulations  were  effective  on  March 
7,  1990. 

These  amendments  implemented 
storage  and  recordkeeping  requirements 
for  industry  members  engaged  in  the 
manufacturing,  importing,  deaUng,  or 
using  of  fireworks  and  implemented  the 
provisions  of  Pub.  L.  No.  99-308,  100 
Stat.  449  (1986)  relating  to  black 
powder.  Some  of  the  major  provisions  of 
the  amendments  were:  (1)  Extending  the 
high  explosive  definition  to  flash 
powder  and  bulk  salutes  for  storage 
purposes,  since  these  materials  can  be 
made  to  detonate  by  means  of  a  blasting 
cap  when  unconfined;  (2)  limiting  the 
amount  of  flash  powder  used  in  special 
fireworks  that  can  be  kept  outside  an 
approved  magazine  and  in  any  one 
processing  building  during  a  day's 
assembling  operations  to  no  more  than 
10  pounds;  (3)  limiting  the  amount  of 
other  explosive  materials  that  can  be 
kept  outside  an  approved  magazine  and 
in  any  processing  building  or  area 
during  a  day's  assembling  operations  to 
no  more  than  500  pounds;  (4)  requiring 
that  processing  buildings  or  areas 
holding  no  more  than  10  pounds  of 
flash  powder  or  500  pounds  of  other 
explosive  materials  used  in  special 
fireworks  be  located  in  accordance  with 
the  table  of  distances  in  27  CFR  55.218; 
(5)  established  new  minimum 
separation  of  distance  tables  applicable 
to  fireworks  plants,  fireworks  process 
buildings,  and  fireworks  plant 
magazines;  (6)  amended  the 
recordkeeping  requirements  to  include 
information  regarding  quantity  and 
description  of  special  fireworks;  and  (7) 
eliminated  the  recordkeeping 
requirements  for  licensees  and 
permittees  selling  or  disposing  of 
exempt  quantities  of  black  powder  for 
sporting,  recreational,  or  cultural 
purposes  in  antique  firearms  or  antique 
devices. 

The  periodic  review  of  regulations 
under  5  U.S.C.  610(b)  requires  agencies 
to  consider  the  following  factors:  (1)  the 
continued  need  for  the  rule;  (2)  the 
nature  of  complaints  or  comments 
received  concerning  the  rule  from  the 
public;  (3)  the  complexity  of  the  rule;  (4) 
the  extent  to  which  the  rule  overlaps, 
duplicates  or  conflicts  with  other 
Federal  rules,  and,  to  the  extent  feasible, 
with  State  and  local  governmental  rules; 
and  (5)  the  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule. 
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Continued  Need  for  Rule 

ATF  continues  to  believe  that  these 
regulations  help  to  avoid  accidental 
explosions  on  the  premises  of  special 
fireworks  plants. 

Nature  of  Complaints  Received 

ATF  has  received  no  complaints 
about  the  regulating  kora  members  of 
the  fireworia  industry,  and  believe  the 
regulations  should  remain  in  place. 

Complexity  of  the  Rule 

The  requirements  were  determined  to 
be  the  minimimi  necessary  to  improve 
the  safe  storage  of  special  fireworks. 

Conflicting,  Duplicative  or  Overlapping 
Federal  Rules 

None  of  the  requirements  of  the 
regulation  conflict,  duplicate,  or  overlap 
other  Federal  rules. 

Changes  in  Area  Affected  by  Rule 

The  Regulatory  Flexibility  Act 
requires  an  agency  to  review  all  affected 
rules  within  ten  years  of  the  publication 
of  the  final  rule.  This  is  the  first  such 
review  of  final  rule,  T.D.  ATF-293, 
since  the  effective  date  of  March  7, 
1990.  ATF  is  unaware  of  any  changes  in 
the  fireworks  industry  having  a 
significant  impact  on  the  effectiveness 
of  these  regulations. 

Public  Participation 

One  of  ATF's  primary  missions  is 
protection  of  the  public.  To  successfully 
accomplish  this  goal,  we  are  requesting 
comments  on  the  following  questions 
concerning  the  amended  regulations 
stemming  fitjm  T.D.  ATF-293: 

(1)  Have  any  of  the  changes  in  the 
regulations  issued  in  T.D.  ATF-293 
caused  any  unnecessary  burdens  on 
business  activities  or  practices? 

(2)  How  could  the  existing  regulations 
be  altered  to  assure  the  same  security, 
protection,  and  traceability  of  explosive 
materials,  while  further  reducing 
expenses  to  industry  members? 

(3)  Are  there  any  areas  of  the 
explosives  regulations  which  need 
strengtheivng?  Are  there  any  areas  of 
the  amendments  contained  in  T.D. 
ATF-293  that  need  more  stringent 
regulation? 

(4)  Are  there  any  areas  contained  in 
the  regulations  issued  in  T.D.  ATF-293 
that  need  to  be  relaxed,  rethought,  or 
rewritten? 

(5)  Have  there  been  any  changes  in 
the  industry  which  would  necessitate 
changes  in  these  regulations? 

Written  comments  must  be  received 
within  the  90-day  comment  period.  ATF 
will  not  recognize  any  material  as 
confidential.  Any  materials  submitted 
may  be  disclosed  to  the  public.  Any 


material  which  the  transmitter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  should  not  be  included  in  the 
suggestion.  The  name  of  the  person 
submitting  the  suggestion  is  not  exempt 
from  disclosure. 

Drafting  Information 

The  author  of  this  document  is  Mark 
D.  Waller,  Firearms  and  Explosives 
Regulatory  Division,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Suhiects.in  27  CFR  Part  55 

Administrative  practice  and 
procedure.  Authority  delegations. 
Customs  duties  and  inspection, 
Explosives,  Hazardous  materials. 
Imports,  Penalties,  Reporting  and 
recordkeeping  requirements,  Safety, 
Security  measures.  Seizures  and 
forfeitures.  Transportation,  and 
Warehouses. 

Signed:  November  27,  1996. 
John  W.  Magaw, 
Director. 

Approved:  December  16,  1996. 
John  P.  Simpson, 

Deputy  Assistant  Secretary,  Regulatory,  Tariff 
and  Trade  Enforcement. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[MIOOI;  FRL-6674-1] 

Claan  Air  Act  Final  Interim  Approval  of 
the  Operating  Permits  Program; 
Michigan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  interim  approval. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  operating 
permits  program  submitted  by  the  State 
of  Michigan  for  the  pm-pose  of 
complying  with  Federal  requirements 
for  an  approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
EFFECTIVE  DATE:  February  10,  1997. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  EPA 
Region  5,  Air  and  Radiation  Division 
(AR-18J),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Valenziano,  Permits  and  Grants  Section 


(AR-18J),  EPA,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312)  886-2703.  E-mail  address: 
valenziano.bethdepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Title  V  of  the  Clean  Air  Act 
Amendments  of  1990  (title  V),  and  the 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70 
require  that  States  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15.  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Clean  Air  Act  (Act)  and  the  part  70 
regulations,  which  together  outline 
criteria  for  approval  or  disapproval. 
Where  a  program  substantially,  but  not 
fully,  meets  the  requirements  of  part  70, 
EPA  may  grant  the  program  interim 
approval  for  a  period  of  up  to  2  years. 
If  EPA  has  not  fully  approved  a  program 
by  2  years  after  the  November  15.  1993 
date,  or  by  the  expiration  of  the  interim 
approval  period,  it  must  estabhsh  and 
implement  a  Federal  program. 

On  June  24,  1996,  Q'A  proposed 
interim  approval  of  the  operating 
permits  program  for  the  State  of 
Michigan.  See  61  FTl  32391.  The  EPA 
received  public  comment  firom  five 
organizations  on  the  proposal  and 
compiled  a  Technical  Support 
Document  (TSD)  responding  to  the 
comments  and  briefly  describing  and 
clarifying  aspects  of  the  operating 
permits  program.  In  this  document  EPA 
is  taking  final  action  to  promulgate 
interim  approval  of  the  operating 
permits  program  for  the  State  of 
Michigan. 

n.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission  and 
Response  to  Public  Comments 

The  EPA  received  comments  on  a 
total  of  12  topics  from  five 
organizations.  The  EPA's  response  to 
these  comments  as  developed  for  the 
response  to  comments  TSD  is  included 
in  this  section. 

1 .  Indian  Country 

The  EPA  proposed  that  the  interim 
approval  of  Michigan's  operating 
permits  program  shall  not  extend  to  any 
sources  of  air  pollution  on  Indian  lands, 
including  lands  within  the  exterior 
boundaries  of  any  Indian  reservation  in 
the  State  of  Michigan.  MDEQ 
commented  that  Michigan's  part  70 
authority  should  extend  to  some  lands 
within  the  exterior  boundaries  of  Indian 
reservations,  and  identifies  a  specific 
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source  on  an  Indian  reservation  that  the 
State  believes  is  within  its  jurisdiction. 
MDEQ  states  that  it  intends  to  develop 
legal  arguments  to  support  its 
determination  that  lands  within  the 
exterior  boundaries  of  reservations  that 
have  been  sold  for  non-tribal  uses  are 
within  the  State's  jurisdiction.  MDEQ 
also  states  that  it  expects  such  sources 
to  submit  operating  permit  applications 
in  accordance  with  tiie  State 
regulations. 

Because  Michigan  has  not 
demonstrated  the  legal  authority  to 
regulate  sources  in  Indian  country, 
including  sources  on  non-Indian  owned 
fee  lands  within  the  exterior  boundaries 
of  Indian  reservations,  the  final  interim 
approval  of  Michigan's  part  70  program 
does  not  extend  to  such  sources. 
However,  EPA  will  carefully  consider 
any  evaluation  Michigan  submits  in  the 
future  regarding  State  authority  over 
such  sources.  The  EPA  retains  the 
authority  to  issue  part  71  permits  to  all 
sources  in  Indian  country  until  such 
time  as  EPA  approves  a  part  70  program. 
Part  71  application  submittal  deadlines 
for  Indian  country  are  established  in  40 
CFR  71.4(b)  and  40  CTR  71.5(a)(1).  and 
will  be  no  later  than  November  15, 
1998.  Any  sources  located  in  Indian 
country  required  to  submit  applications 
earlier  than  this  date  will  be  notified  in 
accordance  with  the  requirements  of 
part  71.  The  EPA  takes  no  position  on 
the  State  seeking  voluntary  compliance 
with  State  permitting  requirements  in 
Indian  country. 

2.  Delegation  of  State  Program  to  Local 
Governments 

The  proposed  interim  approval  of 
Michigan's  part  70  program  confirmed 
the  State's  authority  to  delegate  the 
program  to  certain  county  governments, 
such  as  Wayne  Ck)unty.  MDEQ  asked 
EPA  to  clarify  whether  a  delegation 
would  require  a  part  70  program 
revision,  and  what  the  timing  and 
content  of  any  required  program 
revision  would  be. 

Title  V  of  the  Act  and  the  part  70 
regulations  specify  the  elements  of  a 
State  operating  permits  program.  In 
addition  to  the  criteria  for  the  permits 
themselves,  these  elements  address 
various  program  infrastructure  and 
administration  issues.  Examples  include 
the  adequacy  of  the  agency's  legal 
authorities  and  staffing.  Thus,  the 
delegation  of  the  program  authorities  to 
another  agency  would  by  its  nature 
entail  revision  of  the  State's  part  70 
program. 

40  CFR  70.4(i)  requires  that  program 
revisions  be  approved  by  EPA  before 
they  become  finally  effective.  However. 
EPA  is  developing  a  program  revision 


process  that  will  meet  the  requirements 
of  40  CFR  70.4(i)  while  also  providing 
continuity  as  States  modify  and  up>date 
their  programs.  Although  the  details  of 
this  process  have  yet  to  be  established, 
this  process  will  focus  on  ongoing 
cooperation  between  the  State  and  EPA, 
with  real-time  evaluation  of  program 
revision  efforts.  The  EPA  will  work  with 
Michigan  as  this  process  is  developed  so 
that  any  program  revision,  including 
any  delegation  of  the  State  program  to 
a  local  agency,  can  take  advantage  of 
this  approach. 

The  content  of  a  revised  part  70 
program  submittal  to  EPA  would 
depend  on  the  nature  and  scope  of  the 
actual  delegation.  The  information 
provided  to  EPA  should  address  the 
changes  and  additions  that  the 
delegation  makes  to  the  program  that 
has  already  been  approved  by  EPA.  The 
State  should  review  the  program 
submittal  requirements  in  40  CFR  70.4 
and  determine  what  elements  are 
necessary  to  address  the  delegation.  For 
example,  the  submittal  of  State 
regulations  would  not  be  necessary  if 
they  are  not  revised;  however,  the 
adoption  of  any  local  regulations 
necessary  for  the  delegation  should  be 
included  in  the  submittal.  Similarly,  a 
revised  legal  opinion  ft-om  the  Attorney 
General  would  likely  be  needed  to 
verify  that  the  local  agency  has  the 
authority  to  carry  out  its  part  70 
program  responsibilities  established  by 
the  delegation.  The  EPA  will  provide 
Michigan  additional  guidance  as 
necessary  to  address  the  program 
revision  requirements  for  any  particular 
State  delegation  to  a  local  agency. 

3.  Definition  of  Potential  to  Emit 

As  a  condition  of  full  approval.  EPA 
proposed  that  Michigan  must  revise  its 
definition  of  "potential  to  emit"  to 
require  that  limits  on  potential  to  emit 
be  federally  enforceable.  Two 
commenters  noted  that  a  recent  court 
case  (Clean  Air  Implementation  Project 
V.  EPA.  no.  96-1224  (D.C.  Cir.  June  28, 
1996))  vacated  the  federally  enforceable 
requirement  from  the  40  CFR  70.2 
definition  of  potential  to  emit.  Both 
commenters  stated  that  this  issue 
should  be  removed  from  Michigan's  list 
of  interim  approval  issues.  The  EPA 
agrees  with  the  commenters.  and  has 
removed  this  issue  as  a  condition  of  full 
approval.  The  EPA  intends  to  develop  a 
rulemaking  to  address  the  enforceability 
requirements  on  potential  to  emit  limits 
for  the  title  V  program,  the  New  Source 
Review  program,  and  the  section  112 
toxics  program. 


4.  Research  and  Development  (R&D) 
Activities 

In  the  proposed  interim  approval  of 
Michigan's  part  70  program.  EPA 
acknowledged  the  State's  regulatory 
provision  that  allows  R&D  activities  on 
the  same  contiguous  site  as 
manufacturing  activities  to  be  treated  as 
a  separate  source  for  purposes  of 
determining  operating  permit  program 
applicability.  Although  EPA  believes 
that  R&D  should  be  treated  as  having  its 
own  industrial  grouping  for  purposes  of 
determining  major  source  status,  EPA 
stated  in  the  Michigan  proposal  that 
separate  treatment  will  not  exempt  R&D 
facilities  in  all  cases.  This  is  because 
some  R&D  activities  may  be 
individually  major,  or  because  they  may 
be  a  support  facility  that  makes 
significant  contributions  to  the  product 
of  a  collocated  major  facility.  One 
commenter  noted  the  R&D  discussions 
in  the  part  7Q  supplemental  proposal 
preamble  (60  FR  45556-45558).  and 
asked  EPA  to  clarify  whether  EPA 
maintains  its  position  in  the 
supplemental  proposal  regarding  the 
applicability  of  the  support  facility  test 
in  the  R&D  context. 

As  discussed  in  the  supplemental 
proposal  preamble.  EPA  believes  that 
R&D  activities  should  not  generally  be 
considered  support  facilities  to 
collocated  industrial  facilities,  since  the 
support  provided  is  directed  towards 
development  of  new  processes  or 
products  and  not  to  current  production. 
However,  if  an  activity  does  contribute 
to  the  ongoing  product  produced  or 
service  rendered  at  a  facility  in  more 
than  a  de  minimis  manner,  those 
activities  should  be  considered  part  of 
the  source  for  applicability  purposes. 

5.  Exemptions  From  Major  Source 
Determinations 

The  EPA  proposed  as  a  condition  of 
full  approval  that  Michigan  must 
remove  its  exemptions  of  certain  small 
activities  from  determining  major  soiut:e 
status.  Two  commenters  objected  to  this 
interim  approval  issue.  One  commenter 
stated  that  there  is  no  express  regulatory 
requirement  mandating  that 
insignificant  activities  be  considered  in 
major  source  determinations  under  title 
V.  The  commenter  also  believes  the 
inclusion  of  such  activities  is 
inconsistent  with  EPA's  July  10, 1995 
guidance  memorandum  entitled  "White 
Paper  for  Streamlined  Development  of 
Part  70  Permit  Applications". 

Neither  the  applicability  requirements 
in  40  CFR  70.3  nor  the  "major  source" 
definition  in  40  CFR  70.2  provide  any 
exemptions  for  insignificant  activities  in 
determining  major  source  status.  The 
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concept  of  insignificant  activities 
originates  under  40  CFR  70.5(c),  and 
only  establishes  reduced  title  V  permit 
application  requirements  for  activities 
defined  as  insignificant.  40  CFR  70.5(c) 
does  not  modify  the  title  V  applicability 
provisions,  and  specifically  states  that 
"an  application  may  not  omit 
infonnation  needed  to  determine  the 
applicability  of.  or  to  impose,  any 
applicable  requirement."  In  addition, 
the  White  Paper  provides  guidance  on 
the  permit  application  requirements  for 
insignificant  activities;  it  does  not 
address  major  source  applicability 
considerations. 

One  commenter  expressed  concern 
that  coimting  insignificant  activities  in 
major  source  determinations  would  be 
very  burdensome.  The  commenter  was 
also  concerned  that  the  use  of 
engineering  judgement  in  determining 
emissions  from  insignificant  activities 
does  not  provide  sources  sufficient 
certainty  and  protection  from  lawsuits. 
The  EPA  does  not  agree  that  the 
calculation  uf  emissions  from 
insignificant  activities  need  be  a 
burdensome  and  resource  intensive 
task.  As  discussed  in  the  proposed 
interim  approval  of  Michigan's  part  70 
program,  EPA  expects  that  such 
emissions  would  only  be  examined  in 
those  cases  where  the  insignificant 
activity  emissions  might  impact 
whether  the  source  is  major.  In  addition, 
sources  and  permitting  authorities  have 
significant  discretion  in  determining  the 
rigor  of  analysis  necessary  for 
calculating  insignificant  activity 
emissions.  Such  analysis  may  not  even 
need  to  be  performed  on  a  source  by 
source  basis,  and  could  instead  establish 
a  general  emission  level  for  a  particular 
insignificant  activity  that  can  be  used 
for  all  sources.  For  example,  a 
permitting  authority  could  determine 
that  sources  may  assume  1 ,000  pounds 
of  emissions  from  a  particular 
insignificant  activity.  With  respect  to 
the  commenter's  concerns  about 
protection  from  lawsuits,  EPA  sees  no 
distinction  between  the  emissions 
calculations  for  significant  activities  and 
insignificant  activities.  For  example,  a 
source  with  a  potential  to  emit  that  is 
just  under  a  title  V  applicabiUty 
threshold  should  do  what  is  necessary 
to  ensure  that  the  source  indeed  is  not 
subject  to  the  of>erating  permits 
program,  as  additional  emissions  from 
either  significant  or  insignificant 
activities  could  make  the  source  major. 

Another  commenter  stated  that 
Michigan's  rule  is  consistent  with  the 
actual  application  of  major  source 
determinations  made  throughout  the 
coimtry.  and  commented  that  other 
States  are  not  including  insignificant 


activities  in  determining  applicability. 
The  commenter  also  stated  that  there  is 
no  EPA  guidance  for  determining 
emissions  ^m  such  activities.  "Hie  EPA 
is  imaware  of  any  other  approved  part 
70  program  that  has  regulatory 
exclusions  for  insignificant  activities  in 
determining  a  source's  potential  to  emit. 
If  EPA  determines  that  a  State's  part  70 
program  is  not  being  administered  in 
accordance  with  part  70,  EPA  has  the 
authority  under  40  CFR  70.10  to  require 
the  State  to  correct  the  deficiencies.  In 
addition,  EPA  has  the  authority  to 
pursue  enforcement  actions  against 
sources  for  violations  of  the  Act, 
including  the  requirement  to  obtain  a 
title  V  permit.  With  respect  to  the  lack 
of  EPA  guidance  for  determining 
insignificant  activity  emissions,  EPA 
generally  issues  emissions  factor 
guidance  on  a  source  category  basis.  The 
EPA  will  consider  developing  guidance 
for  any  particular  insignificant  activities 
of  concern  that  are  not  addressed  in 
current  guidance. 

6.  Certification  of  Compliance 

The  EPA  proposed  a  conaition  for  full 
approval  requiring  Michigan  to  adopt 
statutory  or  regulatory  authority  that 
ensures  permit  applications  include  a 
certification  of  compliance  and  a 
statement  of  the  methods  used  for 
determining  compliance.  MDEQ 
commented  that  it  will  work  with  EPA 
to  resolve  this  issue  diuing  the  interim 
approval  period.  The  EPA  also  agrees  to 
work  with  MDEQ  to  resolve  this  issue, 
and  would  like  to  clarify  that  this  is  a 
condition  of  full  approval  because  it  is 
not  clear  that  the  underlying  State 
requirements  legally  obligate  sources  to 
include  the  compliance  certification 
requirements  in  their  permit 
appHcations.' 

Another  commenter  commented  that 
Michigan's  program  does  require 
applications  to  include  compliance 
certifications,  and  states  that  this  issue 
should  be  deleted.  The  following 
analysis  addresses  the  commenter's 
arguments. 

40  CFR  70.5(c)(9)(i)  and  (iv)  require 
permit  applications  to  include  a 
statement  of  compliance  for  ail 
applicable  requirements.  This  statement 
must  be  certified  by  a  responsible 
official  in  accordance  with  40  CFR 
70.5(d).  Although  Michigan's  statute 
and  regulations  require  appHcations  to 
include  a  certification  by  a  responsible 
official,  they  do  not  require  applications 
to  include  a  certified  statement  of 


'  Despite  this  regulatory  deficiency,  the  State 
application  forms  do  include  the  compliance 
certification  requirements. 


compliance  for  all  applicable 
requirements. 

40  CFR  70.5(c)(9)(ii)  requires  the 
comphance  certification  to  include  a 
statement  of  the  methods  used  for 
determining  comphance.  Although 
section  324.5507(l)(f)(ix)  of  Michigan's 
Natural  Resources  and  Environmental 
Protection  Act  (NREPA)  requires 
applications  to  include  proposed 
compliance  m>  thod  information,  the 
State  provision  does  not  associate  this 
compliance  method  information  to 
compliance  certification  requirements. 
The  compliance  certification  provisions 
must  therefore  include  a  statement  of 
the  methods  used  for  determining 
comphance.  Of  course,  this  does  not 
preclude  Michigan  from  expanding  the 
scope  of  its  current  application 
requirement  to  serve  this  purpose  if  the 
State  provides  a  means  by  which  a 
source  can  certify  that  it  made  its 
compliance  determination  using  its 
proposed  comphance  determination 
meUiod. 

40  CFR  70.5(c)(9)(iii)  requires 
applications  to  include  a  schedule  for 
submission  of  compliance  certifications 
at  least  armually  or  more  frequently  if 
specified  by  the  underlying  requirement 
or  the  permitting  authority.  The  EPA 
agrees  that  section  324.55b7(l)(d)  of 
NREPA  satisfies  this  requirement  and  is 
clarifying  in  the  final  condition  of  full 
approval  that  this  provision  is  not  an 
i.ssue. 

7.  Definition  of  Emergency 

The  EPA  proposed  as  a  condition  of 
full  approval  that  Michigan  revise  its 
definition  of  emergency  in  section 
324.5527(1)  of  NREPA  to  ensure  that  the 
State's  definition  is  not  broader  than 
that  provided  by  40  CFR  70.6(g)(1).  Two 
commenters  disagreed  with  this 
condition  of  full  approval.  Both 
commenters  stated  that  the  Michigan 
definition  is  not  broader,  and  only 
clarifies  what  could  be  considered 
"sudden  and  reasonably  unforeseeable 
events".  The  EPA  has  reevaluated  this 
issue  and  agrees  with  the  commenters 
that  the  State  definition  of  emergency 
meets  the  requirements  of  40  CFR 
70.6(g). 

The  additional  language  in  the  State 
definition  of  emergency  includes  the 
following  as  events  that  could  be 
considered  an  emergency:  "war,  strike, 
riot,  catastrophe,  or  other  condition  as 
to  which  negligence  on  the  part  of  the 
person  was  not  the  proximate  cause". 
These  situations  are  eligible  for  the 
affirmative  defense  only  if  they  meet  all 
the  provisions  of  40  CFR  70.6(g). 
Specifically,  such  events  must  arise 
from  sudden  and  reasonably 
unforeseeable  events  beyond  the  control 
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of  the  source;  require  immediate 
corrective  action  to  restore  normal 
operation:  and  not  include 
noncompliance  to  the  extent  caused  by 
improperly  designed  equipment,  lack  of 
preventative  maintenance,  careless  or 
improper  operation,  or  operator  error. 
Further,  the  emergency  defense  only 
applies  to  exceedances  of  technology 
based  emission  limitations  that  are  due 
to  unavoidable  increases  in  emissions 
attributable  to  tht^  -.mergency.  These 
provisions  are  important  qualifications, 
because  the  specific  State  examples 
would  not  qualify  as  emergencies  in  all 
situations.  For  example,  exceedances  at 
a  source  due  to  increased  production 
would  not  quahfy  as  an  emergency  even 
if  the  increase  is  due  to  additional 
demand  caused  by  a  strike  at  another 
source.  Similarly,  an  exceedance  at  the 
source  involved  in  a  strike  may  not 
qualify  as  an  emergency  if  the  strike  was 
not  reasonably  unforeseeable,  or  if  the 
exceedance  was  not  an  unavoidable 
increase  attributable  to  the  strike.  The 
EPA  believes  that  the  additional 
Michigan  events  are  properly  qualified 
because  the  State  definition  includes  all 
of  the  requirements  of  40  CFR  70.6(g). 
Therefore,  EPA  is  removing  this  issue  as 
a  condition  of  full  approval. 

8.  Source  Category  Limited  Interim 
Approval 

In  its  program  submittal,  the  State  of 
Michigan  requested  soiuce  category 
limited  (SCL)  interim  approval  of  its  4 
year  permit  issuance  schedule.  In  the 
proposed  interim  approval  notice  for 
Mioiigan,  EPA  acknowledged 
Michigan's  4  year  schedule  as  part  of 
the  State's  permit  fee  sufficiency 
demonstration.  However,  EPA  could 
only  propose  in  the  alternative  the 
State's  request  for  SCL  interim  approval 
because  Michigan's  regulations 
currently  require  a  3  year  permit 
issuance  schedule.  N03EQ  requested 
that  EPA  clarify  the  State's  obligations 
for  submitting  a  program  revision  once 
the  4  year  schedule  is  incorporated  into 
the  State's  regulations. 

The  EPA  proposed  SCL  interim 
approval  in  the  alternative  so  that  a 
program  revision  would  have  been 
unnecessary  if  Michigan  had  been  able 
to  finalize  and  submit  its  rule  revisions 
prior  to  this  final  action  on  Michigan's 
part  70  program.  Because  the  State  has 
not  yet  submitted  the  re^latory 
revision  that  would  change  the  State 
permit  issiumce  schedule  fix}m  3  to  4 
years,  this  final  action  on  Michigan's 
part  70  program  fully  approves  the  3 
year  schedule  contained  in  the  ciurent 
State  reeulations. 

Once  Michigan  finalizes  its  4  year 
issuance  schedule,  the  State  will  be 


obligated  to  submit  a  part  70  program 
revision  to  EPA  for  SCL  interim 
approval.  Although  40  CFR  70.4(i) 
requires  that  program  revisions  be 
approved  by  EPA  before  they  become 
finally  effective,  EPA  expects  that  it  will 
be  able  to  quif^kly  process  Michigan's 
request  for  SCL  interim  approval.  If  the 
final  4  year  schedule  is  identical  to  the 
draft  rule  that  EPA  proposed  for  SCL 
interim  approval,  EPA  will  be  able  to 
finalize  SCL  interim  approval  without 
having  to  repropose  the  action.  If  there 
are  changes  to  the  schedule,  EPA  would 
still  be  able  to  expedite  the  SCL  interim 
approval  through  a  direct  final  action. 
As  discussed  above  in  section  II.A.2., 
EPA  is  also  developing  a  program 
revision  process  that  may  help  expedite 
the  program  revision  process  for  this 
situation. 

9.  Startup,  Shutdown,  and  Malfunction 
(SSM)  Provisions 

The  EPA  proposed  as  a  condition  of 
full  approval  that  Michigan  revise  its 
SSM  provisions  to  be  consistent  with 
the  emergency  defense  provisions  in  40 
CFR  70.6(g).  or  adopt  an  enforcement 
discretion  approach  consistent  with  the 
Act.  Two  commenters  expressed 
concern  with  this  interim  approval 
issue.  MDEQ  disagreed  that  the  SSM 
rules  affect  the  State's  ability  to  enforce 
the  requirements  of  title  V.  but  agreed 
to  work  with  EPA  to  address  the  issue 
during  the  interim  approval  period.  The 
EPA  believes  it  is  important  that  MDEQ 
and  EPA  work  together  during  the 
interim  approval  period,  and  commits  to 
working  with  MDEQ  to  address  this  and 
other  interim  approval  issues. 

Another  commenter  stated  that  EPA's 
consideration  of  Michigan's  SSM  rules 
is  too  inflexible,  as  the  SSM  rules 
provide  an  affirmative  defense  only  in 
narrowly  defined  and  highly 
prescriptive  circumstances.  The 
commenter  also  believes  that  EPA 
overlooked  the  potential  for 
environmental  benefits  resulting  from 
the  SSM  requirements  to  use  good  air 
pollution  control  practices  and 
implement  preventative  maintenance 
and  malfunction  abatement  plans. 
Irrespective  of  the  control  and  work 
practice  provisions  that  Michigan's  SSM 
rules  require  for  sources  to  be  eligible 
for  the  affirmative  defense,  EPA  has  no 
authority  under  its  part  70  rules  to 
approve  an  affirmative  defense  that  is 
less  stringent  than  that  contained  in  40 
CFR  70.6(g).  The  commenter  extolled 
the  benefits  of  the  safeguards  contained 
in  Michigan's  SSM  rules,  but  did  not 
offer  anything  to  counter  EPA's  finding 
that  these  rules  are  broader  than  40  CFR 
70.6(g)  and  are  therefore  inconsistent 
with  the  federal  rule.  As  discussed  in 


the  Michigan  proposal,  however,  EPA 
could  also  consider  an  enforcement 
discretion  approach  as  a  means  for 
resolving  this  interim  approval  issue. 
Such  an  approach  would  allow 
Michigan  to  retain  the  specific  SSM 
provisions  that  may  provide 
environmental  benefit. 

The  EPA  would  also  like  to  clarify 
that  the  Michigan  SSM  regulations  do 
not  affect  EPA's  enforcement 
capabilities  imder  the  Act  during  the 
two  year  interim  approval  period.  The 
EPA  reserves  the  ri^t  to  pursue 
enforcement  of  applicable  requirements, 
in  accordance  with  EPA's  enforcement 
discretion  policy,  notwithstanding  the 
existence  of  the  State's  SSM  regulations. 
Similarly,  the  Michigan  rules  do  not 
affect  citizen  suit  rights  under  section 
304  of  the  Act.  The  interim  approval  of 
Michigan's  part  70  program  establishes 
the  mechanism  for  the  State  to  issue 
federally  enforceable  part  70  permits; 
EPA  will  continue  to  implement. the 
operating  permits  program  in 
accordance  with  Title  V  of  the  Act  and 
the  implementing  Federal  regulations. 

10.  Environmental  Audit  Privilege  and 
Immunity  Law 

The  EPA  proposed  several  conditions 
for  full  approval  based  on  the 
enforcement  deficiencies  created  by 
Michigan's  Enviroiunental  Audit 
Privilege  and  Immunity  Law  (audit  law), 
part  148  of  NREPA.  Four  commenters 
disagreed  with  EPA's  position  that 
Michigan's  audit  law  adversely  affects 
Michigan's  abihty  to  comply  with  the 
enforcement  requirements  of  part  70.^ 

MDEQ  generally  commented  that 
Michigan's  law  does  not  affect  the 
State's  ability  to  enforce  the 
requirements  of  title  V.  The  Michigan 
State  Senator  sponsoring  the  bill  that 
became  Michigan's  audit  law  also 
commented  that  the  law  does  not 
adversely  affect  Michigan's  authority  to 
assiue  compliance  with  and  enforce 
permits.  Both  commenters  stated  that 
regulated  entities  remain  fully  liable  for 
any  damages  they  cause,  and  self 
reporting  data,  agency  ins{>ections,  and 
other  information  required  by  law  is  not 
privileged  and  remains  available  to  the 
State  and  the  public.  However,  both 
commenters  supported  the  interim 
approval  of  Michigan's  part  70  program, 
as  it  will  allow  the  program  to  be 
implemented  while  EPA  and  MDEQ 
resolve  these  issues  during  the  interim 
approval  period. 

For  the  reasons  outlined  in  the 
Michigan  proposal  and  as  further 
discuissed  below,  EPA  remains 


'  One  commenter  tbo  submitted  comments  on  • 
fifth  commentar's  behalL 
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concerned  that  Michigan's  audit  law 
affects  the  State's  ability  to  meet  the 
enforcement  requirements  of  part  70. 
The  EPA  recognizes  that  Michigan  may 
have  a  different  interpretation  of  the 
provisions  in  the  audit  law.  and  has 
provided  as  an  alternative  condition  for 
full  approval  that  the  State  need  only 
submit  a  revised  title  V  Attorney 
General's  opinion  that  addresses  EPA's 
concerns  and  certifies  that  Michigan's 
operating  permits  program  meets  the 
part  70  requirements  in  light  of  the 
audit  law.  The  EPA  believes  that  a  new 
Attorney  General's  opinion  would  be 
appropriate,  as  the  Attorney  General's 
opinion  in  the  original  program 
submittal  to  EPA  was  developed  prior  to 
the  passage  of  the  State  audit  law.  The 
EPA  appreciates  Michigan's  willingness 
to  work  with  EPA  during  the  interim 
approval  period  to  resolve  these  issues. 

The  EPA  also  received  extensive 
adverse  comments  from  two  law  firms 
that  represent  nationwide  trade 
organizations  and  industries.  The 
following  subsections  address  the  issues 
raised  by  these  commenters.^ 

a.  Effect  of  the  Michigan  audit  law  on 
Michigan 's  enforcement  authority. 

The  commenters  stated  that  nothing 
in  the  Act  or  part  70  prohibits  a  State 
from  establishing  a  new  protection  for 
audits,  expanding  existing  privileges, 
providing  an  additional  affirmative 
defense,  or  determining  that  criminal  or 
civil  prosecution  is  inappropriate  in 
certain  defined  situations,  such  as  those 
specified  in  the  Michigan  audit  law. 

The  EPA  disagrees.  Section 
502(b)(5)(E)  of  the  Act  lays  out  the 
minimum  enforcement  authorities 
which  Congress  required  a  State  to  have 
in  order  to  secure  Federal  approval  to 
implement  and  enforce  a  title  V 
operating  permits  program.  That  section 
requires,  as  a  condition  of  Federal 
approval,  that  a  State  have  adequate 
authority  to  issue  permits  and  assure 
compliance;  to  terminate  or  revoke  such 
permits  for  cause;  and  to  enforce 
permits,  permit  fee  requirements  and 
the  requirement  to  obtain  a  permit, 
including  authority  to  recover  dvil 
penalties  in  a  maximiun  amount  of  not 
less  than  $10,000  per  day  for  each 
violation  and  to  provide  appropriate 
criminal  penalties.  The  part  70 
implementing  regulations,  at  40  CFR 
70.11,  elabcvate  upon  those  authorities. 


'These  cammenten  aUo  conunented  on  wiou* 
EPA  documenU,  including  the  menwrendum 
entitled  "Effect  of  Audit  InununityHMvilege  Uws 
on  SUtei'  Ability  to  Enforce  Title  V  RequiiemenU". 
April  S,  1996,  and  the  policy  entitled  "IncsntiTes 
for  Self-Policing:  DiMxrvery,  Diacloeure,  Coirection 
and  Prevention  of  Violations",  Decamber  22. 1995. 
These  mriinentt  are  addretaed  to  the  extent  that 
they  are  relevant  to  EPA't  action  on  Michigan'*  title 
V  operating  pennits  progrun. 


Part  70  requires  a  State  to  have  authority 
to  issue  emergency  orders  and  seek 
injunctive  relief  (40  CFR  70.11(a)  (1) 
and  (2)),  to  assess  civil  and  crinunal 
penalties  in  a  maximum  amount  of  not 
less  than  $10,000  per  day  per  violation 
(40  CFR  70.11(a)(3)),  and  to  assess 
appropriate  penalties  (40  CFR  70.11(c)). 
Although  neither  title  V  nor  part  70 
expressly  prohibits  State  audit  privilege 
and/or  immunity  laws,  the  analysis  in 
the  proposed  interim  approval  of 
Michigan's  program  shows  how  EPA 
believes  the  Michigan  audit  law 
interferes  with  Michigan's  general 
enforcement  authority  and  its  civil 
penalty  authority  as  required  in  tide  V 
and  the  part  70  implementing 
regulations  so  as  to  preclude  full 
approval  of  Michigan's  0(>erating 
permits  program.*  For  example,  as  EPA 
explained  in  the  Michigan  proposal,  the 
immunity  provisions  of  the  Michigan 
audit  law  alter  and  in  foct  eliminate  the 
State's  authority  to  recover  a/iy  civil 
penalties  under  the  circumstances 
identified  in  the  State  law.  See  61  FR 
32394-32395.  Moreover,  the  privilege 
provisions  of  the  Michigan  audit  law 
prevent  the  State  from  obtaining 
potentially  important  information  on 
whether  a  civil  or  criminal  violation 
occurred  or  has  been  corrwted.  If  the 
State,  by  virtue  of  such  laws,  surrenders 
its  abihty  to  thoroughly  investigate 
potential  violations  or  its  discretion  to 
assess  appropriate  penalties  in  the  face 
of  violations,  then  the  State's 
fundamental  enforcement  authority  is 
significanUy  compromised.  The  EPA 
believes  that  this  is  the  case  with  the 
Michigan  audit  law. 

In  a  similar  vein,  the  commenters 
argue  that  the  State  of  Michigan  has  the 
general  authorities  enumerated  in 
section  502(b)(5)(E)  and  40  CFR  70.11  to 
enforce  permits,  permit  fee 
requirements  and  the  requirement  to 
obtain  a  permit  and  to  recover  civil  and 
criminal  penalties  in  a  maximum 
amount  of  not  less  than  $10,000  per  day 
of  violation,  and  that  nothing  in  the  text 
of  section  502(b)(S)(E)  of  the  Act  or  the 
part  70  regulations  authorizes  EPA  to 
consider  the  efiiect  of  State  laws  of 
general  appUcabiUty  on  a  State's  tiUe  V 
civil  and  criminal  enforcement 
authorities.  The  commenters  further 
argue  that  the  logical  corollary  of  EPA's 
proposed  action  with  respect  to  the 
Michigan  audit  law  is  that  every  State 
procedural  and  evidentiary  rule  must  be 
evaluated  and  amended  whenever  EPA 


believes  that  it  could  in  some  fashion, 
directly  or  indirectly,  interfere  with 
environmental  enforcement. 

Laws  of  general  applicability  are  an 
appropriate  subject  for  EPA  review  as  is 
evident  from  tne  language  of  the  part  70 
regulations  themselves.  The  regulations 
require  that  a  State  applying  for  a  title 
V  operating  permits  program  include 
copies  of  "all  appUcable  State  or  local 
statutes  and  regulations  including  those 
governing  State  administrative 
procedures  that  either  authorize  the  part 
70  program  or  restrict  its 
implementation."  40  CFR  70.4(b)(2) 
(emphasis  added).  The  regulations  also 
require  a  legal  opinion  from  the  State 
Attorney  General  asserting  that  the  laws 
of  the  State  piuvide  adequate  authority 
to  carry  out  "el;  aspects  of  the 
program."  40  CFR  70.4(b)(3).  It  is 
certainly  EPA's  expectation  that,  in 
issuing  such  a  legal  opinion,  the 
Attorney  General  is  certifying  that  no 
State  laws,  even  laws  of  general 
applicability  or  laws  of  evidence, 
interfere  with  the  State's  authority  to 
administer  and  enforce  the  title  V 
program.  See  59  FR  47105,  47108 
(September  14, 1994)  (requiring  Oregon 
to  revise  or  clarify  meaning  of  criminal 
statute  appearing  to  Umit  criminal 
liability  of  corporations  as  a  condition 
of  full  title  V  approval);  59  FR  61820, 
61825  (December  2, 1994)  (accepting 
Oregon  Attorney  General's  opinion 
regarding  effect  of  statute).^ 

Both  commenters  also  argued  that  the 
Michigan  audit  law  does  not  interfere 
with  the  enforcement  requirements  of 
title  V  because  it  is  qualified  in  a 
number  of  important  respects.  The 
commenters  note  that  the  Michigan 
audit  law  does  not  offer  protection  from 
disclosure  for  information  obtained  by 
observation,  sampling,  or  monitoring  by 
any  regulatory  agency;  machinery  and 
equipment  maintenance  records; 
information  legally  obtained 
independent  of  the  environmental  audit; 
and  information  required  by  law  to  be 
collected,  develoi)ed,  reported  or 
otherwise  made  available  to  a 
government  agency.  See  section 


*In  addition,  part  70  doe*  not  provide  for  any 
affirmative  defense*  beyond  that  provided  by  tiie 
emergency  defense  provisions  in  40  CFR  70.6(g). 
See  subpvt  ILA.9.  of  this  notice  regarding 
Michigan'*  afiimuitive  defense  for  startupa, 
shutdown*,  and  malfunction*. 


'  One  commenter  argue*  that  tection  1 16  of  the 
Act  ban  EPA  from  seeking  to  preempt  State  audit 
privilege  and/or  immunity  laws.  Section  116  state* 
that,  subject  to  limited  exceptions,  nothing  in  the 
Act  shall  preclude  or  deny  the  right  of  any  State  to 
adopt  or  enforce  emissions  standards  or  limitstions 
or  requirements  respecting  the  control  or  abatement 
of  air  pollution  "except  where  such  emission 
standard  or  limitation  is  less  stringent  than  required 
by  the  Clean  Air  Act"  Such  an  interpretation 
would  mean  that  EPA  had  no  authority  to 
disapprove  any  State  enforcement  provisions  as  a 
condition  of  title  V  approval.  Section  502(b)(S)(E). 
which  require*  EPA  to  promulgate  minimum 
enforcement  authorities  required  for  apprtrval  of  a 
State  title  V  program,  clearly  belies  such  an 
argument. 
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14a02(3).  part  148  of  NREPA.  The 
commenters  state  that  the  privilege  is 
further  limited  because  it  only  applies 
to  an  environmental  audit  report  as 
defined  in  the  Michigan  audit  law.  In 
addition,  the  commenters  state  that  the 
immunity  provisions  in  the  Michigan 
audit  law  are  limited  by  the  provisions 
in  section  14809  of  NREPA,  which, 
among  other  things,  require  the  source 
to  promptly  disclose  violations,  make  a 
good  faith  effort  to  achieve  compliance, 
pursue  compliance  with  due  diligence, 
and  promptly  correct  the 
noncompliance. 

The  EPA  noted  in  the  proposed 
interim  approval  of  Michigan's  program 
that,  although  the  Michigan  audit  law 
appears  to  contain  several  exemptions 
firom  the  otherwise  broad  scope  of  the 
privilege  protection,  EPA  is  unable  to 
determine  the  extent  to  which  the 
exemptions  limit  the  application  of  the 
privilege.  In  other  words,  the  extent  to 
which  evidence  of  violations  of  title  V 
permits  and  permit  program 
requirements  would  be  exempted  from 
the  privilege  provisions  of  the  Michigan 
audit  law  is  not  clear.  For  example,  the 
Michigan  audit  law  appears  to  provide 
privilege  protection  for  a  source  that 
determines  through  an  environmental 
audit  that  it  is  operating  without  a  title 
V  permit.  This  violation  appears  eligible 
for  the  privilege  because  part  70  does 
not  have  any  source  notification 
requirements  prior  to  the  submittal  of 
the  permit  application  that  would 
exclude  this  violation  from  the  privilege 
provisions.  The  EPA  does  not  agree  with 
the  conunenters'  assertion  that  the 
privilege  is  further  limited  by  the 
definition  of  an  environmental  audit 
report.  The  Michigan  audit  law  broadly 
defines  such  a  report  to  include  any 
documents  created  as  a  result  of  an 
environmental  audit,  such  as  supporting 
information  and  implementation  plans 
that  address  correcting  violations  and 
improving  current  compliance.  In 
addition,  the  Michigan  audit  law's 
exemptions  from  privilege  protection  do 
not  appear  to  apply  to  the  penalty 
inmiunity  in  section  14809.  part  148  of 
NREPA.  Therefore,  it  appears  that  any 
violation  discovered  during  an 
environmental  audit,  regardless  of 
whether  it  is  eligible  for  the  privilege,  is 
eligible  for  the  immunity  as  provided  in 
section  14809.  Despite  the  limitations 
on  the  scope  of  the  State's  immunity 
provisions  imposed  by  the  requirement 
that  disclosure  be  "voluntary".  EPA 
believes  that  application  of  the 
immimity  provisions  is  so  broad  that  it 
potentially  could  apply  to  any  title  V 
violation.  Because  the  privilege  and 
immunity  exemptions  could  apply  to 


title  V  requirements,  EPA  must  therefore 
infer  that  there  could  be  violations  at  a 
title  V  source  discovered  through  an 
environmental  audit  that  would  be 
entitled  to  the  privilege  or  immunity 
provided  by  the  Michigan  audit  law. 
The  EPA  again  notes  that  Michigan  may 
have  a  different  interpretation  of  its 
audit  law,  in  which  case  an  Attorney 
General's  opinion  may  help  to  resolve 
these  interim  approval  issues. 

The  commenters  also  take  issue  with 
EPA's  interpretation  of  the  title  V  and 
part  70  requirements  for  enforcement 
authority,  as  evidenced  in  the  April  5, 
1996  memorandum  entitled  "Effect  of 
Audit  Immunity/Privilege  Laws  on 
States'  Ability  to  Enforce  Title  V 
Requirements"  (hereinafter,  the  "April  5 
Title  V  Memorandum")  and  the 
proposed  interim  approval  of 
Michigan's  part  70  program.  The 
commenters  argue  that  EPA's 
interpretation  and  application  of  the 
title  V  enforcement  requirements 
improperly  interferes  with  the  States' 
role  as  independent  sovereigns, 
improperly  divests  States  of  their 
primary  responsibility  for  implementing 
and  enforcing  the  Act,  and  conflicts 
with  the  Clinton  Administration's  stated 
policy  to  allow  States  to  experiment 
with  alternative  approaches  to  achieve 
environmental  protection.  The 
commenters  further  argue  that  the 
determination  of  the  Michigan 
legislature  that  criminal  or  civil 
penalties  are  inappropriate  under  the 
circumstances  set  forth  in  the  Michigan 
audit  law  is  within  the  statutory 
boundaries  and  flexibility  provided  by 
the  Act.  The  commenters  continue  that 
the  immunity  provisions  of  the 
Michigan  audit  law  reflect  the  Michigan 
legislature's  judgment  as  to  the 
"appropriate"  penalty  for  companies 
that  voluntarily  disclose  and  correct 
instances  of  environmental 
noncompliance  and  reflect  a  reasonable 
allocation  of  the  State's  enforcement 
resources. 

The  EPA  agrees  that,  in  enacting  the 
Act,  Congress  believed  that  States  and 
local  governments  should  have  the 
primary  responsibiUty  for  controlling  air 
pollution  at  its  source.  See  Section 
101(a)(3)  of  the  Act.  The  EPA  also  agrees 
with  the  commenters  that  the  States  are 
to  be  given  broad  flexibility  to  select 
alternative  means  to  achieve  the 
minimum  Federal  requirements 
established  in  the  Act  by  Congress  and 
by  EPA  in  the  part  70  regulations,  and 
fully  supports  State  experimentation  to 
achieve  greater  compliance  with 
environmental  laws.  Such  flexibility 
and  experimentation,  however,  must  be, 
as  the  commenters  acknowledge,  within 
the  bounds  of  the  statutes  enacted  by 


Congress  and  the  implementing 
regulations  promulgated  by  EPA.  It 
cannot  cancel  out  the  requirement  that 
States  must  meet  some  minimum 
Federal  requirements  as  a  condition  of 
Federal  approval  of  their  programs. 

In  the  case  of  the  operating  permits 
program,  those  minimum  Federal 
requirements  are  set  forth  in  title  V  and 
the  part  70  regulations.  It  is  these 
requirements  that  EPA  is  insisting  that 
the  State  of  Michigan  meet  as  a 
condition  of  full  approval  of  its  title  V 
program.  In  short.  EPA  does  not  believe 
that  the  Michigan  title  V  program  is 
within  the  statutory  boundaries 
established  by  Congress  or  the  flexibiUty 
provided  by  the  Act  because  the 
Michigan  audit  law  would  limit  the 
enforcement  authority  Congress  and 
EPA  required  States  to  have  as  a 
condition  of  Federal  approval. 

Moreover,  the  commenters'  argimient 
that  the  Michigan  audit  law  governs 
areas  of  law  traditionally  committed  to 
States  in  their  role  as  independent 
sovereigns — if  taken  to  its  logical 
conclusion — would  mean  that  a  State 
could  not  be  required  to  have  any  civil 
or  criminal  penalty  authority  to  get 
approval  for  a  title  V  program.  It  is  an 
argument  that  goes  to  the  validity  of 
section  502(b)(5)(E)  and  40  CFR  70.11 
themselves  and  therefore  is  untimely  in 
this  context.  As  stated  above,  Congress 
through  title  V,  and  EPA  through  the 
part  70  implementing  regulations, 
required  States  to  satisfy  certain 
minimum  requirements  for  enforcement 
authority  as  a  condition  of  Federal 
approval  of  a  Clean  Air  Act  operating 
permits  program.  By  conditioning  full 
approval  of  the  Midiigan  title  V 
program  on  changes  to  the  Michigan 
audit  law  or  a  demonstration  by  &e 
State  satisfactory  to  EPA  that  the 
Michigan  audit  law  does  not  interfere 
with  the  enforcement  requirements  of 
title  V,  EPA  is  simply  seeking  to  assure 
that  Michigan  has  the  requireid 
enforcement  authorities  before  receiving 
Federal  approval  of  its  program.  Cf. 
Commonwealth  of  Virginia  v.  Browner, 
80  F.Sd  869.  880  (4th  Cir.  1996)  (in 
rejecting  Virginia's  argument  that 
requiring  the  State  to  change  its  judicial 
standing  rules  as  a  condition  of  title  V 
approval  violated  State's  sovereignty, 
the  Court  stated:  "Even  assuming 
arguendo  the  accuracy  of  Virginia's 
assertion  that  its  standing  rules  are 
within  the  core  of  its  sovereignty,  we 
find  no  constitutional  violation  because 
federal  law  'may,  indeed,  be  designed  to 
induce  state  action  in  areas  that  would 
otherwise  be  beyond  Congress' 
regulatory  authority.'"  citing FERC  v. 
Mississippi,  456  U.S.  742.  766  (1982)). 
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The  commenters  also  assert  that 
EPA's  use  of  its  title  V  program  approval 
authority  to  "force"  States  to  modify 
their  audit  privilege  and/ or  immunity 
legislation  is  contrary  to  Congress' 
general  expression  of  intent  against  the 
automatic  use  of  audit  reports  for 
enforcement  of  the  Act,  as  expressed  in 
the  Joint  Explanatory  Statement  of  the 
Conference  Committee  Report  for  the 
1990  Amendments.  S.  Conf.  Rep.  101- 
952, 101st  Cong.  2d  Sess.  335.  348  (Oct. 
26, 1990),  reprinted  in  Legislative 
History  at  941-42,  955, 1798.  The 
commenters  further  assert  that 
Michigan's  decision  to  provide  qualified 
audit  immunity  is  consistent  with  that 
Congressional  intent. 

As  an  initial  matter,  EPA  disagrees 
that  it  is  using  the  title  V  approval 
process  to  "force"  States  to  modify  their 
audit  legislation.  Instead,  as  stated 
above,  EPA  is  simply  analyzing  to  what 
extent  the  audit  privilege  and/or 
immunity  laws  of  a  particular  State 
compromise  the  enforcement  authorities 
required  by  Congress  in  title  V  and 
interpreted  by  EPA  through  the  part  70 
regulations,  as  a  condition  of  Federal 
approval  of  the  State's  operating  permits 
program. 

With  respect  to  the  issue  of  Congress' 
intent,  the  language  from  the  Conference 
Report  cited  by  the  commenters  does 
not  clearly  express  a  desire  that  audit 
reports  not  be  used  for  enforcement  of 
the  Act  requirements.  Rather,  the  text 
expresses  some  general  support  for  the 
concept  of  auditing  and  a  desire  that  the 
criminai  penalties  of  section  113(c) 
"should  not  be  applied  in  a  situation 
where  a  person,  acting  in  good  faith, 
promptly  reports  the  results  of  an  audit 
and  promptly  acts  to  correct  any 
deviation.  Knowledge  gained  by  an    ' 
individual  solely  in  conducting  an  audit 
or  while  attempting  to  correct 
deficiencies  identified  in  an  audit  or  the 
audit  report  should  not  ordinarily  form 
the  basis  for  intent  which  results  in 
criminal  penalties."  (emphasis  added). 
The  legislative  history  merely  indicates 
that  the  circumstances  involving 
violations  discovered  through  an  audit 
report  and  voluntarily  disclosed  by  the 
company  will  generally  not  meet  the 
requirements  for  criminal  liability. 
Importantly,  Congress  did  not  in  any 
way  suggest  that  a  company  which  self- 
disclosed  violations  discovered  through 
an  environmental  audit  should  be 
immune  from  civil  penalties.  In  any 
case,  when  Congress  amended  the  Act 
in  1990,  there  were  no  audit  privilege 
and/or  immimity  laws  on  the  books  in 
any  State.  Any  legislative  history  on 
auditing  and  enforcement  from  that 
period  must  be  read  in  light  of  that 
reality.  EPA  does  not  believe  Congress 


intended  that  the  growth  of 
environmental  auditing — in  itself  a 
laudable  goal  fully  supported  by  EPA— 
comes  at  the  expense  of  the  enforcement 
of  environmental  laws.  *  If  Congress  had 
wished  to  give  special  status  to  self- 
disclosed  violations  detected  during  an 
enviroimiental  compliance  audit  or  to 
prohibit  the  use  for  general  enforcement 
piuposes  of  audits  conducted  under  the 
Act  and  EPA  approved  programs. 
Congress  could  have  done  so  in  the 
language  of  the  1990  amendments.  If 
anything,  the  legislative  history  of  the 
Act  is  evidence  of  Congress'  intent  that 
such  incentives  for  audits  should  be  a 
basis  for  the  exercise  of  prosecutorial 
discretion,  and  not  a  legislative  grant  of 
immunity  or  protection  from  disclosure. 

The  commenters  also  argue  that 
Congress  intended  to  vest  the  States 
with  discretion  in  enforcing  title  V 
permit  requirements  and  that  the  part  70 
regulations  merely  provide  that 
penalties  assessed  under  a  title  V 
program  must  be  "appropriate"  to  the 
violation.  Nothing  requires  a  State  to 
obtain  a  penalty  for  every  violation  or 
prohibits  a  State  from  rewarding  good 
actors  who  identify,  disclose  and  correct 
violations,  the  commenters  continue. 

The  EPA  agrees  that  a  State  is  not 
required  to  collect  a  penalty  for  every 
violation  or  is  precluded  from  using  its 
discretion  to  reward  companies  that 
conduct  environmental  audits  and 
disclose  and  correct  any  violations 
discovered  through  such  an  audit.  The 
EPA  disagrees,  however,  that  the  only 
inquiry  for  title  V  approval  is  whether 
a  State  has  authority  to  assess 
"appropriate"  penalties.  The  part  70 
regulations  first  state  that  civil  and 
criminal  fines  must  be  recoverable  "in 
a  maximum  amount  of  not  less  than 
$10,000  per  day  per  violation."  40  CFR 
70.11(a)(3)(i}-(iii)  (emphasis  added).' 


*That  distinction  is  also  reflected  in  EPA's  Self- 
Disclosure  policy,  wfaich  offers  significant 
incentives  for  businesses  to  audit  and  self-disclose 
violations,  while  at  the  same  time  retaining 
safeguards  to  ensure  the  protection  of  public  health 
and  the  environment 

^  One  commenter  appears  to  assert  that  a  State 
need  only  have  the  authority  to  assess 
"appropriate"  criminal  penalties.  In  doing  so.  the 
commenter  ignores  the  clear  language  of  the  part  70 
regulations.  Section  502rb)(S)CE)  requires  States  to 
have  authority  to  "recover  civil  penalties  in  a 
maximum  amount  of  not  less  than  $10,000  per  day 
for  each  violation,  and  provide  appropriate  criminal 
•penalties."  In  promulgating  piari  70.  EP.^ 
determined  that  to  provide  "appropriate  criminal 
penalties"  for  purposes  of  title  V  approval,  a  State 
must  have  authority  to  issue  criminal  penalties  in 
a  maxiiauro  amount  of  not  less  than  $10,000  per 
day  per  violation.  See  40  CFR  70.11(a)(3Kii)  and 
(iii).  If  the  commenter  believes  that  the  enfortxment 
authorities  enumerated  m  the  part  70  regulations, 
including  the  requirement  for  criminal  penalty 
authority  of  up  to  SlO.OOO  per  day  per  violation,  are 
excessive  or  in  any  way  inconsistent  with  the 


Section  70.11(c)  then  provides  that  "|al 
dvil  penalty  or  criminal  fine  assessed, 
sought,  or  agreed  up>on  by  the 
permitting  authority  imder  paragraph 
(a)(3)  of  this  section  shall  be  appropriate 
to  the  violation."  (emphasis  added).  By 
interpreting  title  V  and  part  70  to 
require  only  that  States  have  authority 
to  assess  "appropriate"  penalties,  the 
commenters  ire  reading  out  of  the 
regulations  the  independent 
requirement  that  States  have  the 
authority  to  assess  civil  and  criminal 
penalties  of  an  amount  not  less  than 
$10,000  per  day  per  violation.  Read 
together,  40  CFR  70.11(a)(3)  and 
70.11(c)  require  that  a  State  have 
authority  to  assess  a  civil  or  criminal 
p)enalty  of  up  to  $10,000  jier  day  per 
violation  and  that,  in  addition,  the 
f>enalty  assessed  in  any  particular  case 
be  "appropriate"  to  the  violation  at 
issue.  Thus,  EPA  agrees  with  the 
commenters  that  it  is  within  Michigan's 
discretion  not  to  impose  the  statutory- 
maximum  penalty  for  violations  as  to 
which  a  lesser  penalty  is  appropriate  or 
to  determine  that  criminal  or  civil 
prosecution  is  inappropriate  under  the 
facts  and  circumstances  of  a  particular 
case  so  long  as  the  State  has  the 
authority  to  assess  penalties  for  each 
day  of  violation.  The  legislative  history 
cited  by  the  commenters  in  support  of 
their  position  is,  in  fact,  consistent  with 
EPA's  position  on  this  issue.  See 
Legislative  History  at  5815  ("states  are 
not  going  to  be  required  to  impose  these 
minimum  fines  of  $10,000  for  permit 
violations.  Instead,  the  bill  is  revised  to 
make  clear  that  states  shall  ensure  that 
they  have  the  authority  to  impose  this. 
It  is  not  mandated,  it  is  authority") 
(emphasis  added). 

Several  commenters  stated  that 
section  113(e)  of  the  Act  only  sets  forth 
penalty  factors  that  EPA  or  a  Federal 
court  must  consider  in  imposing  civil 
penalties  for  noncompliance  with  the 
Act,  that  section  113(e)  has  no  bearing 
on  EPA's  authority  to  approve  or 
disapprove  State  title  V  programs,  and 
that  nothing  in  section  113,  title  V  or 
part  70  authorizes  EPA  to  condition 
approval  of  a  State's  title  V  permit 
program  on  the  State's  ability  to 
consider  penalty  factors  comparable  to 
those  set  out  in  section  113(e).  The 
commenters  further  assert  that,  although 
section  113(e)  is  inapplicable,  section 
113(a)  authorizes  EPA  in  certain  defined 
circumstances  to  take  appropriate 
action,  namely,  filing  an  action  against 
a  facility  where  EPA  believes  the  State's 
response  was  inadequate.  This  back-up 


statutory  authorities,  the  commenter  should  have 
challenged  the  part  70  regulations  at  the  time  of 
promulgation  in  1992. 
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authority,  and  not  wholesale 
invalidation  of  a  State's  title  V  permits 
program,  the  commenters  continue,  is 
EPA's  tool  for  ensuring  to  its  own 
satisfaction  that  State  audit  legislation 
does  not  allow  egregious  Act  violations 
to  go  unsanctioned.  In  any  event,  one 
commenter  asserts  that  the  Michigan 
audit  law  does  take  into  account  a 
V  olator's  full  compliance  history  in 
es  abUshing  the  disclosure  and 
immunity  provisions. 

The  EPA  agrees  that  the  purpose  of 
section  113(e)  is.  as  the  commenters 
assert,  to  set  forth  factors  which  EPA 
and  the  Federal  courts  must  consider  in 
assessing  civil  penalties  under  the  Act. 
The  EPA  believes,  however,  that  the 
section  113(e)  factors  can  also  serve  as 
guidance  in  determining  what  civil 
penalty  authority  is  minimally 
necessary  in  a  State  title  V  program. 

In  order  for  a  State  to  have  the 
authority  to  assess  penalties  that  are 
"appropriate"  to  the  violation  in  any 
particular  case  as  required  by  40  CFR 
70.11(c),  a  State  must  have,  in  addition 
to  the  authority  to  assess  a  pehalty  of  at 
least  $10,000  per  day  per  violation,  the 
authority  to  consider  mitigating  or 
aggravating  factors.  In  enacting  section 
113(e).  Congress  set  forth  factors  it 
believed  EPA  and  Federal  judicial  and 
administrative  courts  should  consider  in 
determining  an  appropriate  penalty 
under  the  specific  facts  and 
circumstances  before  it.  Although  EPA 
believes  that  the  factors  enumerated  by 
Congress  in  section  113(e)  are  the  most 
fundamental.  EPA  believes  that  States 
may  consider  other  factors  as  well.  To 
the  extent  that  a  State  has  surrendered 
its  ability  to  consider  factors  such  as 
those  set  forth  in  section  113(e).  EPA 
believes  that  a  State  does  not  have 
adequate  authority,  on  a  case-by-case 
basis,  to  collect  penalties  that  are 
"appropriate"  to  the  violation,  as 
reouired  by  40  CFR  70.11(c). 

uidustry  commenters  argue  that  since 
the  section  113(e)  factors  do  not  apply 
to  State  programs,  it  must  follow  that 
Congress  did  not  prescribe  factors  a 
State  must  apply  in  assessing 
"appropriate"  penalties  under  title  V, 
and  that  a  State  must  therefore  be  given 
full  approval  as  long  as  it  possesses 
"appropriate  '  enforcement  authority. 
As  explained  above,  the  question  for 
EPA  at  the  program  approval  stage  is  not 
how  the  State  will  exercise  its 
enforcement  discretion  to  assess 
penalties  in  any  particular  case.  Rather, 
it  is  whether  the  State  has  sufficient 
authority  to  assess  appropriate  penalties 
in  every  case.  Before  granting  full 
approval  to  a  title  V  program.  EPA  must 
ensure,  first,  that  the  State  has  the 
general  authority  to  assess  penalties  up 


to  the  amounts  specified  in  section 
70.11.  The  EPA  must  also  ensure  that 
the  State  has  authority  to  consider 
factors,  similar  to  those  in  section 
113(e),  such  that  the  penalty  actually 
assessed  in  any  case  may  be  appropriate 
to  the  violation.  Because  the  immunity 
provisions  of  the  Michigan  audit  law 
preclude  the  State  from  considering  the 
factors  set  forth  in  section  113(e)  or  any 
other  factors  in  determining  an 
"appropriate"  penalty  in  cases  in  which 
the  source  has  disclosed  and  corrected 
violations  discovered  in  an 
environmental  audit,  EPA  believes  that 
Michigan  lacks  this  authority.  The  EPA 
also  disagrees  with  the  commenters' 
assertion  that  EPA's  sole  remedy  where 
EPA  believes  a  State  does  not  have 
adequate  enforcement  authority  is  to 
take  its  own  enforcement  actions  to 
address  violations  in  that  State. 
Although  EPA  does  file  Federal  actions 
where  the  State  fails  to  take  enforcement 
action  or  where  State  action  is 
inadequate  to  address  a  particular 
violation,  before  approving  a  State  title 
V  program  EPA  must  also  ensure  that 
the  State  has  demonstrated  the  capacity 
to  administer  and  fully  enforce  the 
program  as  required  by  law  and 
regulation.  If  Federal  action  were  the 
only  remedy  for  situations  in  which  a 
State  does  not  possess  adequate 
enforcement  authority,  there  would 
have  been  no  need  for  Congress  to  direct 
EPA  to  promulgate  rules  setting  forth 
minimum  enforcement  requirements  for 
Federal  approval  of  a  State  operating 
permits  program.  See  59  FR  61825 
(rejecting  similar  comment  in  acting  on 
Oregon's  title  V  program). 

Finally,  regarciless  of  one 
commenter 's  assertion  that  the  Michigan 
audit  law  does  take  into  account  a 
violator's  full  compliance  history  in 
establishing  the  disclosure  and 
immunity  provisions,  it  is  EPA's 
position  that  the  Michigan  audit  law 
nonetheless  prevents  consideration  of 
other  critical  factors  in  determining 
appropriate  civil  penalties,  including 
but  not  limited  to  serious  harm  or  risk 
of  harm  to  the  public  or  the 
environment,  and  substantial  economic 
benefit  to  the  violator.  To  the  extent  the 
Michigan  audit  law  prevents 
consideration  of  mitigating  or 
aggravating  factors,  EPA  believes  that 
Michigan  has  surrendered  its  authority 
to  assess  appropriate  penalties  as 
required  bv  section  502(b)(5)(E)  of  the 
Act  and  40  CFR  70.11. 

The  commenters  stated  that  EPA's 
approach  on  State  audit  privilege  and/ 
or  immunity  laws  is  bad  policy  and  not 
supported  by  empirical  evidence.  The 
commenters  expressed  strong  support 
for  environmental  auditing  as  a  means 


of  obtaining  compliance  with 
increasingly  complex  environmental 
requirements.  These  commenters  argue 
that  EPA's  reaction  against  such  audit 
statutes  is  a  "knee-jerk"  reaction  that 
ignores  the  potentially  huge  benefits 
that  these  laws  offer.  EPA  has  wrongly 
concluded,  the  commenters  continue, 
that  the  existence  of  a  limited  and 
qualified  affirmative  defense  to 
penalties  for  violations  discovered 
through  environmental  audits  and 
protection  for  information  in  audit 
reports  weakens  Michigan's  authority  to 
enforce  the  law  or  to  ensure  compliance, 
and  that  the  evidence  to  date  in  other 
States  with  such  laws  shows  in  fact  that 
audit  privilege  and/ or  immunity 
legislation  encourages  self-correction 
and  increasedcompliance.  At  the  same 
time,  the  commenters  argue,  EPA  has 
not  cited  to  any  specific  instance  in 
which  the  Michigan  audit  law  or  some 
other  State  audit  privilege  and/or 
immunity  law  has  compromised  or 
inhibited  enforcement  of  the  Act  or  a 
title  V  permit  program. 

The  EPA  has  expressed  strong  support 
for  incentives  which  encourage 
responsible  companies  to  audit  to 
prevent  noncompliance  and  to  disclose 
and  correct  any  violations  that  do  occur. 
See,  e.g.,  EPA's  Self-Disclosure  Policy. 
The  issue  involved  in  this  Federal 
Register  action,  however,  is  not  whether 
enviromnental  auditing  is  good  or  bad 
policy.  Rather,  the  issue  is  whether  the 
Michigan  audit  law,  in  offering  privilege 
and  immunity  to  companies  ciinducting 
enviromnental  audits,  so  deprives  the 
State  of  its  authority  to  take  enforcement 
action  for  violations  of  title  V 
requirements  such  that  the  State  does 
not  have  the  necessary  authority 
required  for  full  title  V  approval. 

Moreover,  EPA  believes  that  it  is 
premature  at  this  point  to  expect 
significant  empirical  evidence  to 
document  whether  environmental  audit 
privilege  and/or  immunity  laws 
enhance  or  impede  environmental 
compliance.  Most  of  the  State  audit 
statutes  are  little  more  than  one  year  old 
and  only  a  few  States  have  issued 
permits  under  approved  title  V 
programs.  In  any  event.  EPA  is  aware  of 
several  on-going  environmental 
enforcement  actions  in  certain  States 
with  audit  privilege  and/or  immunity 
laws  in  which  the  audit  privilege 
appears  to  be  interfering  with 
prosecutors'  efforts  to  obtain  and  utilize 
certain  evidence.  *• 


"The  confidentiality  prerequisites  that  attach  to 
ail  on-going  enforcement  actions,  however,  prevent 
the  Agency  from  revealing  additional  details  at  this 
time. 
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The  commenters  go  on  to  argue  that 
the  reasoning  set  forth  in  the  April  5 
Title  V  Memorandum  and  the  proposed 
interim  approval  of  Michigan's  program 
could  have  far-reaching  and  unintended 
effects  on  the  relationship  between  EPA 
and  States  in  the  implementatinn  of  the 
Act  and  other  environmental  laws  such 
as  approvals  of  State  Implementation 
Plans  and  State  programs  under  the 
Clean  Water  Act  and  Resource 
Conservation  and  Recovery  Act. 

The  EPA  agrees  that  the  rationale 
behind  the  April  5  Title  V 
Memorandum  and  EPA's  action  on  the 
Michigan  title  V  program  has 
implications  for  other  Federal  programs 
delegated  to  the  States.  Because  of  that, 
the  Agency  has  for  some  months  been 
analyzing  the  effects  of  State  audit 
privilege  and/ or  immunity  laws  on 
enforcement  authorities  under  the  Clean 
Water  Act,  the  Resource  Conservation 
and  Recovery  Act,  and  other  statutes. 
The  rationale  behind  the  April  5  Title  V 
Memorandum  and  EPA's  action  on  the 
Michigan  title  V  program  as  it  plates  to 
the  Michigan  audit  law,  however,  is 
dictated  not  by  political  or  poUcy 
considerations,  but  rather  by  statutes 
and  regulations  that  were  finalized  after 
public  notice  and  comment. 

The  commenters  also  stated  that 
EPA's  proposed  interim  approval  of 
Michigan's  program  based  on  the 
Michigan  audit  law  is  inconsistent  with 
existing  EPA  and  Department  of  Justice 
(DOJ)  enforcement  policies,  which 
reflect  the  appropriateness  of  limiting 
enforcement  discretion.  The 
commenters  point  to  "Factors  in 
E)ecisions  on  Criminal  Prosecutions  for 
Environmental  Violations  in  the  Context 
of  Significant  Voluntary  Compliance  or 
Disclosure  Efforts  by  the  Violator,"  DOJ, 
July  1,  1991;  "The  Exercise  of 
Investigative  Discretion",  EPA,  January 
12,  1994;  "Pohcy  on  Flexible  State 
Enforcement  Responses  to  Small 
Community  Violations"  EPA,  November 
1995  ("EPA  Pohcy  on  Small 
Commimities");  "Policy  on  CompUance 
Incentives  for  Small  Businesses."  EPA, 
May  1996;  and  EPA's  Self-Disclosure 
Policy. 

There  is  an  important  distinction 
between  the  poUcies  cited  by  the 
commenters,  which  adopt  an 
"enforcement  discretion"  approach,  and 
the  Michigan  audit  law.'  The  EPA  and 
DOJ  have  announced  pohcies  guiding 
the  exercise  of  their  enforcement 
discretion  under  certain  narrowly 
defined  circimistances,  while  preserving 


the  underlying  statutory  and  regulatory 
authority. '°  State  audit  privilege  and/or 
immunity  laws,  such  as  the  Michigan 
audit  law,  by  contrast,  constrain 
enforcement  dis&"etion  as  a  matter  of 
law,  impermissibly  siurendering  the 
underlying  statutory  and  regulatory 
enforcement  authorities  required  for 
Federal  approval  of  the  State  programs. 

Both  commenters  stated  that  EPA's 
proposed  action  on  the  Michigan 
program  is  inconsistent  with  several 
previous  title  V  approvals  where  audit 
privilege  and/or  immunity  legislation 
has  not  posed  a  bar  to  full  approval.  As 
examples  of  previous  title  V  approvals 
which  the  commenters  believe  are 
inconsistent  with  EPA's  proposed  action 
on  the  Michigan  program,  as  it  relates  to 
the  Michigan  audit  law,  the  commenters 
cite  to  EPA's  action  on  the  Oregon, 
Kansas  and  Colorado  Utle  V  programs. 
Relying  on  the  recent  Ninth  Circuit 
decision  in  Western  States  Petroleum 
Association  v.  EPA.  87  F.3d  280  (9th  Cir 
1996)  ("WSPA"),  the  commenters  state 
that,  where  EPA  is  departing  from  a 
prior  course  of  action,  more  is  required 
of  the  Agency  than  conclusory 
statements  concerning  the  potential 
impact  of  the  Michigan  audit  law  on  the 
State's  title  V  enforcement  authority. 
Instead,  the  commenters  argue  that  EPA 
must  provide  a  basis  for  deviating  from 
its  earlier  approaches  in  Oregon,  Kansas 
and  Colorado. 

As  an  initial  matter,  EPA  notes  its 
action  on  Michigan's  title  V  program  is 
consistent  with  its  action  on  the  Texas 
title  V  program,  61  FR  32693,  32696- 
32699  Qune  25,  1996)  (final  interim 
approval),  and  the  Idaho  title  V 
program,  61  FR  64622-64635  (December 
6,  1996)  (final  interim  approval). 
Moreover,  EPA  has  notified  the  States  of 
Ohio,  Arizona,  and  Florida  that  audit 
privilege  and/or  immunity  laws  that 
these  States  have  enacted  or  are 
contemplating  enacting  could  interfere 


*ln  addition,  the  criminal  enforcement  policies 
noted  by  the  commenters  are  irrelevant,  as 
Michigan's  audit  law  does  not  create  deficiencies  in 
the  State's  part  70  criminal  enforcement  penalty 
authority. 


'0  Although  the  EPA  Policy  on  Small 
Communities  does  encourage  States  to  provide 
small  communities  an  incentive  to  request 
compliance  assistance  by  waiving  all  or  part  of  a 
penalty  under  certain  circumstances,  it  does  not 
provide  an  unqualiGed  waiver  of  civil  pienalties. 
The  policy  directs  States  to  assess  a  small 
community's  good  faith  and  compliance  status 
before  granting  any  relief  from  penalties  and 
identifies  a  number  of  factors  that  a  State  should 
consider  in  determining  whether  relief  from  civil 
penalties  is  appropriate  in  the  particular 
circumstances.  In  addition.  EPA's  Policy  on  Small 
Communities  directs  a  State  to  consider  the 
seriousness  of  the  violation.  See  EPA's  Policy  on 
Small  Community  Violations,  page  4.  Although  the 
policy  does  not  direct  the  State  to  consider 
economic  benefit  in  determining  the  appropriate 
enforcement  response,  the  policy  is  available  only 
to  those  small  communities  that  are  financially 
unable  to  satisfy  all  applicable  environmental 
mandates  without  the  State's  compliance 
assistance. 


with  the  enforcement  requirements  of 
title  V  and  part  70. 

With  respect  to  the  three  programs 
cited  by  the  commenters  as  inconsistent 
wi\h  EPA's  proposed  action  on  the 
Michigan  program,  EPA  is  still  in  the 
process  of  reviewing  the  audit  privilege 
and/or  immunity  statutes  in  Oregon, 
Kansas  and  Colorado  and  their  effects 
on  the  title  V  enforcement  requirements 
in  those  States  in  order  to  determine 
whether  EPA  acted  inconsistently  in 
approving  those  programs.  If  EPA 
determines  that  it  acted  inconsistently, 
EPA  intends  to  take  appropriate  action 
to  follow  the  WSPA  Court's  mandate 
that  EPA  act  consistently  or  explain  any 
departures. 

Finally,  one  nommenter  challenges 
the  April  5  Tilie  V  Memorandum  itself 
arguing  that  the  guidance  document 
imposes  requirements  on  EPA  approval 
of  a  State  operating  permits  program  in 
addition  to  those  required  by  section 
502(b)(5)(E)  of  the  Act  and  the  part  70 
rules.  Because  the  April  5  Title  V 
Memorandum  sets  additional 
substantive  and  binding  standards  for 
approval  of  State  title  V  operating 
permits  programs  not  included  in  the 
part  70  regulations,  the  commenter 
continues,  the  guidance  is  a  rule 
disguised  as  guidance  and  must  be 
promulgated  in  accordance  wi\h  the 
Administrative  Procediu-es  Act.  This 
requires,  among  other  things,  public 
notice  and  comment. 

The  EPA  disagrees.  The  April  5  Title 
V  Memorandimi  does  not,  as  the 
commenters  assert,  "purport  to  change 
fundamentally  the  requirements  in 
section  70.11  by  adding  provisions  that 
(1)  effectively  prohibit  a  state  from 
adopting  an  audit  protection  or 
immunity  law  and  (2)  impose  at  least 
four  new  penalty  criteria."  Rather,  the 
guidance  simply  recounts  and  reiterates 
existing  statutory  and  regulatory 
requirements  for  enforcement  authority 
under  the  title  V  program  and  shows 
how  audit  privilege  and/or  immunity 
laws  may  prevent  a  State  from  meeting 
those  requirements.  It  creates  no  new 
"substantive  and  binding  standards"  for 
approval  of  title  V  programs,  and 
therefore  is  not  subject  to  notice  and 
comment  rulemaking  of  the 
Administrative  Prt)C8dtires  Act." 


' '  One  commenter  also  stated  that  EPA  expressly 
recognized  in  its  earlier  approval  of  the  Oregon  title 
V  program  that  EPA  would  have  to  use  rulemaking 
to  modify  its  part  70  rules  before  EPA  could 
prohibit  Statfe  from  adopting  audit  privilege  and/ 
or  immunity  laws.  The  commenter  misstates  the 
Agency's  position.  As  an  initial  matter,  the  Oregon 
audit  statute.  Oregon  Revised  Statute  468.963. 
contains  only  an  audit  privilege  and  does  not 
contain  an  immunity  provision.  In  proposing 
interim  approval  of  the  Oregon  title  V  program,  EPA 
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Moreover,  in  explaining  why  the 
Michigan  audit  law  precludes  full 
approval,  EPA  is  relying  on  the 
requirements  of  title  V  and  part  70 
themselves,  and  not  the  April  5  Title  V 
Memorandum.  Finally.  EPA's 
application  of  the  title  V  and  part  70 
enforcement  requirements  to  the 
specific  cinnmistances  before  EPA  in 
the  case  of  the  Michigan  audit  law  is 
subject  to  notice  and  comment 
rulemaking.  1^ 

b.  Additional  concerns  regarding  the 
effect  of  the  privilege  provisions  of  the 
Michigan  audit  law  on  the  State's 
enforcement  authority.  Both 
commenters  disagreed  with  EPA's 
position  that  the  Michigan  audit  law 
contains  a  privilege  for  environmental 
audit  reports  which  impermissibly 
interferes  with  the  enforcement 
requirements  of  title  V  and  part  70.  The 
commenters  note  that  the  Michigan 
audit  law  does  not  prohibit  the  State 
from  gaining  access  to  underlying  data 
not  prepared  for  or  during  the  audit. 


stated  it  was  in  the  process  of  developing  a  national 
position  regarding  EPA  approval  of  environmental 
programs  in  States  which  have  environmental  audit 
privileges,  and  that  therefore,  it  proposed  to  taie  no 
action  on  the  Oregon  audit  provision  in  the  context 
of  the  Oregon  title  V  approval.  EPA  noted, 
moreover,  that  it  might  consider  such  a  privilege 
grounds  for  withdrawing  program  approval  under 
40  CFR  70.10(c)  in  the  future  if  EPA  later 
detwmined  that  the  Oregon  audit  provision 
interfered  with  Oregon's  enforcement 
responsibilities  under  title  V  and  part  70.  59  FR 
47105.  47106  (September  14.  1994).  During  the 
public  comment  period  on  EPA's  proposal,  one 
commenter  stated  that  EPA's  suggestion  that  a  State 
audit  privilege  could  be  grounds  for  interim 
approval  or  withdrawal  was  bad  policy  and  that 
Oregon's  audit  privilege  statute  was  consistent  with 
the  Act.  In  addition  to  responding  to  the  merits  of 
the  comment.  EPA  stated  that  the  conimenter's 
concerns  were  premature  because,  as  the 
commenter  acknowledged.  EPA  had  not  proposed 
to  taie  any  action  on  Oregon's  envirotunentai  audit 
privilege  sJatute  in  the  context  of  final  interim 
approval  of  the  Oregon  program.  EPA  further  stated 
that  any  such  concerns  about  EPA's  position  on  the 
Oregon  audit  privilege  statute  would  be  properly 
made  if  EPA  later  proposed  to  withdraw  Oregon's 
title  V  approval  baised  on  Oregon's  audit  privilege 
or  if  EPA  "revised  part  70  to  prohibit  environmental 
audit  provisions  such  as  Oregon's."  59  61820. 
61824  (December  2.  1994).  EPA  did  not  say  in  that 
Feberml  legiiter  notice  that  a  rulemaking  would  be 
required  in  order  for  the  Agency  to  disapprove  a 
title  V  program  in  a  State  with  an  enviroiunenlai 
audit  privilege  and/or  immunity  statute. 

"  EPA  also  disagrees  with  one  commenters 
assertion  that  the  Congressional  review  provisions 
of  Subtitle  E  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  P.L  104-i21 
(SBREFA).  requires  EPA  to  submit  the  April  5  Title 
V  Guidance  Memorandum  to  Congress.  EPA  does 
not  believe  that  April  5  Title  V  Memorandum  is 
subiact  to  Congressional  review  under  SBREFA 
because  it  is  not  a  rule  and  it  does  not«ubstantially 
affect  the  rights  or  obligations  of  a  nonagency  party. 
Even  if  the  Memorandum  were  subject  to  review, 
EPA  has  not  relied  on  that  Memorandum  as  a  basis 
for  this  action.  Therefore,  any  prtjcedural  defea 
with  reepect  to  the  April  5  Title  V  Memorandum 
would  be  irrelevant  to  the  legal  sufficiency  of  this 
action. 


One  commenter  states  that  EPA  is 
directly  linking  title  V  enforcement 
authority  to  State  evidentiary  rules,  and 
that  every  State  procedural  and 
evidentiary  rule  must  therefore  be 
evaluated  and  amended  whenever  it 
interferes  with  environmental 
enforcement.  The  commenters  continue 
that  EPA  has  singled  out  audit  privilege 
laws  while  not  taking  issue  with  State 
attorney-client  privilege  provisions. 

As  discussed  in  the  proposed  interim 
approval  of  Michigan's  part  70  program, 
EPA  beUeves  that  the  Michigan  audit 
law  prevents  the  State  from  requiring  an 
owner  or  operator  to  produce  an 
environmental  audit  report  under  the 
State's  general  information  gathering 
authority.  Although  a  source  must 
voluntarily  disclose  the  relevant 
portions  of  the  audit  report  in  order  to 
obtain  immunity  from  civil  penalties,  an 
owner  or  operator  can  hold  as  privileged 
audit  reports  containing  information  on 
violations  in  the  hopes  that  the 
violations  will  not  otherwise  come  to 
the  attention  of  the  State  agency. 
Further,  a  source  can  rely  on  the 
privilege  provisions  to  avoid  disclosing 
criminal  violations,  as  the  Michigan 
audit  law  does  not  provide  immunity 
for  disclosed  criminal  violations  (other 
than  for  negligent  acts  or  omissions). 
Similarly,  a  facility  could  elect  to 
disclose  the  fact  of  a  violation  under  the 
immunity  provisions,  but  not  the  related 
evidence  of  whether  the  violation  was 
knowing  or  intentional.  Although  EPA 
agrees  that  the  Michigan  audit  law  does 
not  preclude  access  to  information  that 
is  not  part  of  an  environmental  audit 
report,  EPA  remains  concerned  that  the 
data  that  led  the  source  to  conduct  the 
environmental  audit  may  by  itself  be 
insufficient  to  demonstrate  either 
compliance  or  noncompliance  with  an 
applicable  requirement.  Furthermore, 
there  may  not  be  any  documented 
information  or  event  which  caused  a 
source  to  conduct  an  environmental 
audit.  In  such  a  situation,  all 
information  regarding  a  potential 
violation  would  exist  only  in  the 
environmental  audit  report.  The  EPA 
therefore  believes  that  the  Michigan 
audit  law  so  interferes  with  the  State's 
information  gathering  authority  as  to 
prevent  the  State  from  obtaining 
appropriate  civil  and  criminal  penalties 
and  assuring  compliance  with  the  Act, 
as  required  by  section  502(b)(5)(E)  of  the 
Act  and  40  CFR  70.11. 

As  discussed  previously  in  this 
notice,  EPA  agrees  with  the  commenters 
that  State  procedural  and  evidentiary 
rules  are  an  appropriate  subject  for  EPA 
review,  as  provided  by  40  CFR 
70.4(b)(2)  and  40  CFR  70.4(b)(3). 
However,  EPA  does  not  agree  with  the 


commenters  that  the  attorney-client 
privilege  and  the  privilege  provisions  in 
the  Michigan  audit  law  are  analogous. 
The  attorney-client  privilege  merely 
prevents  an  attorney  from  revealing 
information  disclosed  by  a  client  in  a 
confidential  commiuiication  made  for 
the  purpose  of  obtaining  legal  advice.  It 
does  net  preclude  the  enforcement 
authority  fit>m  obtaining  the 
information  from  the  source  by  any  legal 
means.  On  the  other  hand,  the  privilege 
created  by  the  Michigan  audit  law 
completely  prevents  an  enforcement 
authority  from  obtaining  any 
information  labeled  as  an  environmental 
audit  report. 

One  commenter  also  stated  that 
adequate  title  V  enforcement  authority 
cannot  depend  on  access  to  voluntarily 
prepared  audit  reports.  If  such  were  the 
case,  the  commenter  reasoned,  State 
regulators  would  necessarily  lack 
adequate  enforcement  authority  over 
those  entities  that  do  not  conduct  audits 
voluntarily. 

The  EPA  agrees  that  access  to 
volimtarily  prepared  audit  reports  is  not 
per  se  a  prerequisite  for  adequate 
enforcement  authority  for  title  V 
approval.  However,  such  access  is 
important  if  the  report  exists  and  it 
contains  information  on  violations  or 
whether  violations  have  been  promptly 
corrected.  The  lack  of  such  access  can 
adversely  affect  the  adequacy  of 
enforcement  authority. 

One  commenter  also  stated  that  State 
audit  protection  legislation  does  not 
inhibit  whistle  blowers  but  instead 
merely  prohibits  unauthorized 
disclosure  of  an  audit  report  because 
whistle  blowers  are  free  to  disclose  any 
"non  audit"  information  to  support 
their  allegations  without  fear  of 
violating  the  laws. 

As  an  initial  matter.  EPA  notes  that 
this  concern  is  irrelevant  in  EPA's 
action  on  Michigan's  title  V  program.  To 
EPA's  knowledge,  neither  the  Michigan 
audit  law  nor  any  other  provision  of 
Michigan  law  specifically  restricts  the 
information  that  a  whistle  blower  may 
disclose  to  a  State  agency,  and  EPA 
therefore  did  not  raise  this  as  a  concern 
in  proposing  action  on  Michigan's  title 

V  program. 

The  commenter  appears  to  be 
responding  to  an  issue  discussed  in  the 
April  5  Title  V  Memorandum.  In  that 
memorandum.  EPA  expressed  concern 
with  State  audit  privilege  and/or 
immunity  statutes  that  impose  special 
sanctions  upon  persons  who  disclose 
privileged  information.  See  April  5  Title 

V  Memorandimi.  pp.  5-6.  Although 
irrelevant  to  action  on  Michigan's  title 

V  program,  EPA  believes,  as  stated  in 
the  guidance,  that  the  Act  provision 
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wiiich  gives  explicit  protection  to 
whistle  blowers  makes  no  distinctions 
with  respect  to  the  source  of  the 
information  relied  upon  by  the  whistle 
blower.  The  EPA  believes  that  it  is 
inconsistent  with  section  322  of  the  Act 
for  States  to  remove  audit  reports  from 
the  universe  of  information  which 
employees  may  rely  upon  in  reporting 
violations  to  local  or  State  authorities. 

c.  Summary.  The  EPA  continues  to 
believe  that  the  privilege  and  immunity 
provisions  of  the  Michigan  audit  law 
impermissibly  interfere  with  the 
enforcement  authorities  required  for  full 
title  V  approval.  Accordingly,  Michigan 
must  narrow  the  applicability  of  the 
privilege  provided  in  section  14802, 
part  148  of  NREPA,  and  narrow  the 
applicability  of  the  immunity  provided 
by  section  14809,  part  148  of  NREPA.  to 
ensure  that  the  State  title  V  program  has 
the  authority  to:  assure  compliance  with 
part  70  permits  and  the  requirements  of 
the  operating  permits  program  (40  CTR 
70.4(b){3)(i)];  enforce  permits  and  the 
requirement  to  obtain  a  permit  [40  CFR 
70.4(b)(3)(vii)];  and  meet  the  general 
enforcement  authority  requirements  of 
40  CFR  70.5 1(a)  and  (c),  as  addressed 
above.  In  addition,  the  State  must 
submit  a  revised  title  V  Attorney 
General's  opinion  that  addresses  EPA's 
concerns  in  subpart  n.A.lO.  above  and 
in  subpart  n.A.2.i.  of  the  proposed 
interim  approval  of  Michigan's  program 
[61  FR  32391-32398],  in  which  the 
Attorney  General  certifies  that  the 
revised  part  148  does  not  affect 
Michigan's  ability  to  meet  the 
enforcement  requirements  of  40  CFR 
70.4(b)(3)(i),  40  CFR  70.4(b)(3)(vii),  40 
CFR  70.11(a),  and  40  CFR  70.11(c). 

Alternatively,  the  State  may  submit  a 
revised  Utle  V  Attorney  General's 
opinion  certifying  that  the  current  part 
148  does  not  affect  the  enforcement 
requirements  of  40  CFR  70.4(b)(3)(i),  40 
CFR  70.4(b)(3)(vii).  40  CFR  70.11(a).  and 
40  CFR  70.11(c).  Such  an  opinion  must 
also  specifically  address  why  EPA's 
interim  approval  provision  requiring 
revisions  to  the  currently  enacted  law  is 
not  valid.  Finally,  Michigan  must  also 
submit  a  supplemental  Attorney 
General's  opinion  certifying  that  all 
other  title  V  authorities  that  may  be 
affected  by  part  148  are  met.  including 
but  not  limited  to:  Michigan's  authority 
to  bring  suit  to  restrain  any  person  from 
engaging  in  any  activity  in  violation  of 
a  permit  that  is  presenting  an  imminent 
and  substantial  endangerment  (40  CFR 
70.11(a)(1)];  Michigan's  authority  to 
seek  injunctive  relief  to  enjoin  any 
violation  of  any  program  requirement, 
including  permit  conditions  [40  CFR 
70.11(a)(2)];  Michigan's  authority  to 
recover  criminal  fines  [40  CFR 


70.11(a)(3)(ii)  and  (iii),  and  40  CFR 
70.11(c)];  and  the  requirement  that  the 
burden  of  proof  for  establishing  civil 
and  criminal  violations  is  no  greater 
than  the  burden  of  proof  required  under 
the  Act  [40  CFR  70.11(b)l.  The 
supplemental  Attorney  General's 
opinion  must  specifically  address  these 
requirements  in  light  of  the  provisions 
contained  in  the  State's  audit  law. 
Although  EPA  does  not  believe  that  the 
Michigan  audit  law  affects  any  title  V 
requirements  other  than  the  ones 
specifically  identified  in  this  action,  a 
supplemental  Attorney  General's 
opinion  is  appropriate  because 
Michigan's  current  part  70  Attorney 
General's  opinion  was  written  before  the 
existence  of  the  Michigan  audit  law. 

11.  Additional  State  Comments 

MDEQ  noted  that  it  is  pursuing 
changes  to  Michigan's  operating  permit 
regulations  to  address  the  interim 
approval  issues  pertaining  to  the 
definition  of  "schedule  of  compliance", 
the  definition  of  "stationary  source", 
and  the  applicability  requirements  for 
nonmajor  soUd  waste  incineration  units. 
The  EPA  has  reviewed  Michigan's 
proposed  rules  revision  package,  and 
submitted  comments  to  MDEQ  during 
the  package's  public  comment  period. 

MDEQ  also  acknowledged  the 
condition  for  full  approval  that  requires 
removal  of  section  5534  of  NREPA. 
MDEQ  agrees  to  pursue  an  amendment 
to  NREPA  to  remove  section  5534. 

B.  Final  Action 

1.  Interim  Approval 

The  EPA  is  promulgating  interim 
approval  of  the  Michigan  operating 
permits  program  received  by  EPA  on 
May  16,  1995,  July  20,  1995,  October  6, 

1995,  November  7, 1995,  and  January  8, 

1996.  The  scope  of  Michigan's  part  70 
program  approved  in  this  notice  apphes 
to  all  part  70  sources  within  Michigan, 
except  for  any  sources  of  air  pollution 
in  Indian  country.  The  State  must  make 
the  following  changes  to  receive  full 
approval: 

a.  Revise  the  definition  of  "schedule 
of  compliance"  in  R  336.1119(a)  to 
provide  that  the  schedule  of  compliance 
for  sources  that  are  not  in  compliance 
shall  resemble  and  be  at  least  as 
stringent  as  that  contained  in  any 
judicial  consent  decree  or 
administrative  order  to  which  the 
source  is  subject.  This  provision  is 
required  by  40  CFR  70.5(c)(8)(iii)(C). 

b.  Revise  the  definition  of  "stationary 
source"  in  R  336.1119(q)  to  provide  that 
the  definition  includes  all  of  the  process 
and  process  equipment  which  are 
located  at  one  or  more  contiguous  or 


adjacent  properties.  The  emphasized 
phrase  is  not  currently  included  in  the 
State  regulation.  This  provision  is 
required  in  the  definition  of  "major 
source"  in  40  CFR  70.2. 

c.  Revise  R  336.1211(1)  to  provide 
that  nonmajor  solid  waste  incineration 
units  required  to  obtain  a  permit 
pursuant  to  section  129(e)  of  the  Act  are 
subject  to  the  title  V  permits  program 
The  permitting  deferral  for  nonmajor 
section  111  sources  in  40  CFR  70.3(b) 
does  not  apply  to  solid  waste 
incineration  units  required  to  obtain  a 
permit  piu^uant  to  section  129(e)  of  the 
Act. 

d.  Revise  R  336.1212(1)  to  delete  the 
exemption  of  certain  activities  from 
determining  major  source  status.  Part  70 
and  other  relevant  Act  programs  do  not 
provide  for  such  exemptions  from  major 
source  determinations.  This  interim 
approval  issue  does  not  apply  to  the 
State's  use  of  R  336.1212(1)  as  an 
insignificant  activities  list  pursuant  to 
40  CFR  70.5(c). 

e.  Revise  the  State  statutes  or 
regulations,  as  appropriate,  to  require 
that  permit  applications  include  a 
certification  of  compUance  with  all 
applicable  requirements  and  a  statement 
of  the  methods  used  for  determining 
compliance,  as  specified  in  40  CFR 
70.5(c)(9)  (i),  (ii),  and  (iv). 

f.  Remove  the  provisions  of  section 
324.5534  of  NREPA,  which  provide  for 
exemptions  from  penalties  or  fines  for 
violations  caused  by  an  act  of  God,  war. 
strike,  riot,  catastrophe,  or  other 
condition  as  to  which  negligence  or 
willful  misconduct  was  not  the 
proximate  cause.  Title  V  does  not 
provide  for  such  broad  penalty  and  fine 
exemptions. 

g.  Revise  R  336.1913  and  R  336.1914 
to  be  consistent  with  the  affirmative 
defense  provisions  in  40  CFR  70.6(g). 
Alternatively,  adopt  aii  enforcement 
discretion  approach  consistent  with  the 
Act.  These  State  regulations  provide  an 
affirmative  defense  that  is  broader  than 
that  provided  by  40  CFR  70.6(g).  They 
are  also  inconsistent  with  agency 
enforcement  discretion  permissible 
under  the  Act.  These  regulations, 
therefore,  affect  the  State's  ability  to 
enforce  permits  and  assure  compliance 
with  all  applicable  requirements  and  the 
requirements  of  part  70  (40  CFR 
70.4(b)(3)(i)  and  70.4(b)(3)(vii)].  For  the 
same  reasons,  they  also  affect  the  State's 
general  enforcement  authority  under  40 
CFR  70.11. 

h.  Address  all  of  the  following  issues 
relating  to  the  State's  audit  privilege  and 
immunity  law,  part  148  of  NREPA. 
These  conditions  are  proposed  interim 
approval  issues  to  the  extent  that  they 
affect  the  State's  title  V  operating 
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pennits  program  and  the  requirements 
of  part  70. 

1.  Narrow  the  applicability  of  the 
privilege  provided  in  section  14802, 
part  148  of  NREPA,  and  narrow  the 
applicability  of  the  immunity  provided 
by  section  14809.  part  148  of  NREPA,  to 
ensure  that  the  State  title  V  program  has 
the  authority  to:  assure  compliance  with 
part  70  permits  and  the  requirements  of 
the  operating  permits  program  |40  CFR 
70.4(b)(3)(i)l;  enforce  permits  and  the 
requirement  to  obtain  a  permit  (40  CFR 
70.4(b)(3)(vii));  and  meet  the  general 
enforcement  authority  requirements  of 
40CFR70.il  (a)  and  (c)  as  addressed  in 
subpart  II.  A.  10.  of  this  notice. 

ii.  Submit  a  revised  title  V  Attorney 
General's  opinion  that  addresses  EPA's 
concerns  in  subpart  II.A.IO.  above  and 
in  subpart  II.A.2.i.  of  the  proposed 
interim  approval  of  Michigan's  program 
[61  FR  32391-32398).  and  certifies  that 
the  revised  part  148  does  not  affect 
Michigan's  ability  to  meet  the 
enforcement  requirements  of  40  CFR 
70.4(b)(3)(i).  40  CFR  70.4(b)(3)(vii),  40 
CFR  70.11(a).  and  40  CFR  70.11(c). 

iii.  In  lieu  of  subparts  i.  and  ii.  above, 
submit  a  revised  title  V  Attorney 
General's  opinion  certifying  that  the 
ciirrent  part  148  does  not  affect  the 
enforcement  requirements  of  40  CFR 
70.4(b)(3)(i),  40  CFR  70.4{b)(3)(vii).  40 
CFR  70.11(a),  and  40  CFR  70.11(c).  The 
Attorney  General's  opinion  must  also 
specifically  address  why  EPA's  interim 
approval  provision  requiring  revisions 
to  the  currently  enacted  law  is  not  valid. 

iv.  Submit  a  supplemental  Attorney 
General's  opinion  certifying  that  all 
other  title  V  authorities  that  may  be 
affected  by  part  148  are  met.  including 
but  not  limited  to:  Michigan's  authority 
to  bring  suit  to  restrain  any  person  from 
engaging  in  any  activity  in  violation  of 
a  permit  that  is  presenting  an  imminent 
and  substantial  endangerment  [40  CFR 
70.11(a)(1)):  Michigan's  authority  to 
seek  injunctive  relief  to  enjoin  any 
violation  of  any  program  requirement, 
including  permit  conditions  [40  CFR 
70.11(a)(2)l:  Michigan's  authority  to 
recover  criminal  fines  [40  CFR 
70.11(a)(3)  (ii)  and  (iii).  and  40  CFR 
70.11(c));  and  the  requirement  that  the 
burden  of  proof  for  establishing  civil 
and  criminal  violations  is  no  greater 
than  the  burden  of  proof  required  under 
the  Act  [40  CFR  70.11(b)).  The 
supplemental  Attorney  General's 
opinion  must  specifically  address  these 
requirements  in  light  of  the  provisions 
contained  in  the  State's  privilege  and 
immunity  law. 

This  interim  approval  extends  until 
February  10,  1999.  E)uring  this  interim 
approval  period.  Michigan  is  protected 
from  sanctions  for  failure  to  have  a 


program,  and  EPA  is  not  obligated  to 
promulgate,  administer,  and  enforce  a 
Federal  operating  permits  program  for 
the  State.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
1-year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  the  effective  date  of  this 
interim  approval,  as  does  the  3-year 
time  period  for  processing  the  initial 
permit  applications. 

If  the  State  of  Michigan  fails  to  submit 
a  complete  corrective  program  for  full 
approval  by  August  10.  1998.  EPA  will 
start  ar  18-month  clock  for  mandatory 
sanctions.  If  the  State  of  Michigan  then 
fails  to  submit  a  corrective  program  that 
EPA  finds  complete  before  the 
expiration  of  that  18-month  period,  EPA 
will  be  required  to  apply  one  of  the 
sanctions  in  section  179(b)  of  the  Act. 
which  will  remain  in  effect  until  EPA 
determines  that  Michigan  has  corrected 
the  deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  State  of  Michigan, 
both  sanctions  under  section  179(b)  will 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  Michigan  has  come  into 
compliance.  In  any  case,  if,  6  months 
after  application  of  the  first  sanction, 
Michigan  still  has  not  submitted  a 
corrective  program  that  EPA  has  found 
complete,  a  second  sanction  will  'oe 
required. 

If  EPA  disapproves  the  State  of 
Michigan's  complete  corrective 
program.  EPA  will  be  required  to  apply 
one  of  the  section  179(b)  sanctions  on 
the  date  18  months  after  the  effective 
date  of  the  disapproval,  unless  prior  to 
that  date  Michigan  has  submitted  a 
revised  program  and  EPA  has 
determined  that  it  corrected  the 
deficiencies  that  prompted  the 
disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  Michigan,  both  sanctions 
under  section  179(b)  shall  apply  after 
the  expiration  of  the  18-month  period 
until  the  Administrator  determines  that 
the  State  has  come  into  compliance.  In 
all  cases,  if,  6  months  after  EPA  applies 
the  first  sanction,  Michigan  has  not 
submitted  a  revised  program  that  EPA 
has  determined  corrects  the 
deficiencies,  a  second  sanction  is 
required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  the  State  has  not 
timely  submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 


approval  to  Michigan's  program  by  the 
expiration  of  this  interim  approval 
because  that  expiration  occurs  after 
November  15, 1995,  EPA  must 
promulgate,  administer  and  enforce  a 
Federal  permits  program  for  the  State  of 
Michigan  upon  expiration  of  interim 
approval. 

2.  Other  Actions 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b).  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  soim:es.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  EPA  is 
promulgating  approval  under  section 
112(1)(5)  and  40  CFR  part  63.91  of  the 
State's  program  for  receiving  delegation 
of  section  112  standards  that  are 
unchanged  fi^m  Federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

The  EPA  is  also  promulgating 
approval  of  Michigan's  preconstruction 
permitting  program  found  in  Part  2  of 
Michigan's  Air  Pollution  Control  Rules 
(R  336.1201-336.1299)  under  the 
authority  of  title  V  and  part  70  solely  for 
the  purpose  of  implementing  section 
112(g)  to  the  extent  necessary  during  the 
transition  period  between  promulgation 
of  the  Federal  section  112(g)  rule  and 
adoption  of  any  necessary  State  rules  to 
implement  EPA's  section  112(g) 
regulations.  However,  since  the 
approval  is  for  the  single  purpose  of 
providing  a  mechanism  to  implement 
section  112(g)  during  the  transition 
period,  the  approval  itself  will  be 
without  effect  if  EPA  decides  in  the 
final  section  112(g)  rule  that  sources  are 
not  subject  to  the  requirements  of  the 
rule  until  State  regulations  are  adopted. 
Although  section  112(1)  generally 
provides  authority  for  approval  of  State 
air  programs  to  implement  section 
112(g),  title  V  and  section  112(g) 
provide  authority  for  this  limited 
approval  because  of  the  direct  linkage 
between  the  implementation  of  section 
112(g)  and  title  V.  The  scope  of  this 
approval  is  narrowly  limited  to  section 
112(g)  and  does  not  confer  or  imply 
approval  for  purposes  of  any  other 
provision  under  the  Act,  for  example, 
section  110.  The  duration  of  this 
approval  is  limited  to  18  months 
following  promulgation  by  EPA  of 
section  112(g)  regulations,  to  provide 
Michigan  adequate  time  for  the  State  to 
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adopt  regulations  consistent  with  the 
Federal  requirements. 

m.  Administrative  Requirements 

A.  Official  File 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  pubhc 
comments  on  die  proposal  received  and 
reviewed  by  EPA,  are  maintained  in  the 
official  file  at  the  EPA  Regional  OfBce. 
The  file  is  an  organized  and  complete 
record  of  all  the  information  submitted 
to.  or  otherwise  considered  by,  EPA  in 
the  development  of  this  final  interim 
approval.  The  official  file  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  {>ermits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost 
efiiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule.  EPA 
has  determined  that  the  final  interim 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 


the  private  sector,  result  from  this 
action. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations,  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated;  December  27, 1996. 
Valdu  V.  Adamkus, 

Regional  Administrator 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— [AMENDED] 

1 .  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Michigan  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part — 70-^proTal 
Status  of  State  and  Local  Operating 
Permits  Programs 

•  •        •        •        • 

Michigan 

(a)  Department  of  Enviromnental  Quality: 
received  on  May  16, 1995,  July  20, 1995, 
October  6, 1995,  November  7, 1995.  and 
January  8, 1996;  interim  approval  effective  on 
February  10, 1997;  interim  approval  expires 
February  10, 1999. 

(b]  (Reserved) 

•  •         •         •         * 

[FR  Doc.  97-643  Filed  1-^-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Famiiies 

45  CFR  Part  1311 

RiNO07a-AB56 

Head  Start  Program 

AGENCY:  Administration  on  Children, 
Youth  and  FamiUes  (ACYF), 
Administration  for  Children  and 


Families  (ACF),  Health  and  Human 
Services  (HHS). 
ACTION:  Final  rule. 

SUMMARY:  The  Administration  on 
Children,  Youth  and  Famihes  is  issuing 
this  final  rule  to  implement  a  new 
statutory  provision  authorizing  the 
Secretary  to  create  a  Head  Start  Fellows 
Program  for  staff  in  local  Head  Start 
programs  or  other  individuals  working 
in  the  field  of  child  development,  child 
care,  early  childhood  education,  health, 
and  family  services. 
EFFECTIVE  DATE:  February  10, 1997. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
E)ennis  Gray,  Head  Start  Bureau, 
Administration  on  Children,  Youth  and 
Families,  P.O.  Box  1182,  Washington, 
D.C.  20013;  (202)  205-8404. 

SUPPLEMENTARY  INFORMATION: 

1.  Program  Purpose 

Public  Law  103-252,  the  Human 
Services  Amendments  of  1994, 
amended  the  Head  Start  Act  to 
authorize  the  creation  of  a  Head  Start 
Fellows  Program  (HSFP),  which  will 
support  professional  development  of 
individuals  working  in  Head  Start  or 
related  programs. 

The  Head  Start  Bureau  is  pleased  with 
the  opportimity  to  develop  the  HSFP. 
The  Bureau  anticipates  that  the  HSFP 
will  provide  Head  Start  Fellows  with  a 
unique  opportunity  to  be  exposed  to 
activities,  issues,  resources,  and  new 
approaches  through  placements  that 
will  include  national  and  regional  Head 
Start  offices,  academia,  and  other  public 
or  private  nonprofit  entities  and 
organizations  concerned  with  services 
to  children  and  families.  The  Head  Start 
Bureau  will  benefit  from  the  valuable 
perepectives  brought  by  the  Fellows 
currently  working  in  Head  Start  and 
other  programs  across  America  to  the 
national  policy  making  process. 

n.  Summary  of  the  Final  Rule 

The  authority  for  this  final  rule  is 
section  1150  of  Public  Law  103-252,  the 
Human  Services  Amendments  of  1994 
(the  Act)  which  added  section  648A(d) 
to  the  Head  Start  Act  (42  U.S.C.  9843). 
Section  648A(d)  authorizes  the 
Secretary  to  establish  a  program  of  Head 
Start  Fellowships.  Section  648A{d)(6) 
authorizes  the  Secretary  to  make 
expenditures  not  to  exceed  $1,000,000 
for  any  fiscal  year  for  stipends  and  other 
reasonable  expenses  for  the  Fellows 
Program.  Additional  authority  is  found 
in  section  648A(d)(8),  which  mandates 
that  the  Secretary  promulgate 
regulations  to  carry  out  section  648A(d). 

The  Act  specifies: 

•  To  whom  Fellowships  may  be 
competitively  awarded; 
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•  Placement  locations  for  Head  Start 
Fellows; 

•  The  duration  of  Head  Start 
Fellowships:  and 

•  The  status  of  Head  Start  Fellows. 

in.  Rulemaking  History 

On  May  15,  1996,  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  (61  FR  24467)  proposing  to 
establish  a  rule  to  implement  the 
statutory  provision  establishing  the 
Head  Start  Fellows  Program,  including 
selection,  placement,  duration  and 
status  of  the  Head  Start  Fellows. 
Interested  persons  were  given  60  days  in 
which  to  comment  on  the  proposed 
rule.  During  the  60  day  comment  period 
the  Department  received  comments 
from  seven  individuals  in  Head  Start, 
child  care,  and  early  intervention 
programs. 

rv.  Section  by  Section  Discussion  of  the 
Conunents  Received 

No  comments  were  received  on 
sections  1311.1  (Head  Start  Fellows 
Purpose),  1311.2  (Definitions),  and 
1311.3  (Application  Process). 

Section  13 IJ. 4  Qualifications, 
Selection,  and  Placement 

Comment:  We  received  one  comment 
that  a  specified  number  of  Fellows  slots 
should  be  reserved  for  people  employed 
in  Head  Start  at  the  local  level.  The 
individual  also  commented  that  non- 
Ht-ad  Start  program  staff,  especiallv 
early  childhood  specialists  and 
consultants,  should  receive  a  lower 
priority  rating  in  the  selection  process. 

Response:  It  is  anticipated  that  some 
local  Head  Start  program  staff  will 
emerge  as  Fellows  from  each  year's 
selection  process.  However,  the  purpose 
of  the  program  is  broader  than  Head 
Start  and  is  aimed  at  a  wider  audience 
than  the  current  Head  Start  community. 
The  program's  purpose  is  to  build 
leadership  and  enhance  the  abilitv  of 
the  Fellows  to  make  significant 
contributions  throughout  the  early 
childhood  and  family  services  field. 
Establishing  a  quota  for  Head  Start 
employees  or  otherwise  placing  eligible 
individuals  from  non-Head  Start 
programs  at  a  disadvantage  would 
distort  the  nature  of  the  competitive 
process  and.  we  believe,  is  not  in 
accordance  with  the  intent  of  the 
legislation. 

Comment  One  comment  suggested 
that  the  final  rule  should  identify  all 
organizations  involved  in  the  selection 
process  and  describe  the  role  of  each. 

Response:  This  comment  is  in 
reference  to  the  Council  for  Early 
Childhood  Professional  Recognition 


("the  Council"),  a  Washington,  D.C.- 
based  non-profit  organization  which  is 
assisting  with  the  implementation  of  the 
HSFP  through  a  Cooperative  Agreement 
between  it  and  the  Administration  on 
Children,  Youth  and  Families.  The 
Council  competed  successfully  for  this 
Cooperative  Agreement  and  is  providing 
support  for  the  development  and 
operation  of  this  program  in  myriad 
ways.  Also  involved  is  the  Commission 
on  National  Head  Start  Fellowship, 
which  is  an  entity  which  the  Council 
and  the  Head  Start  Bureau  jointly 
established  and  consists  of  nationally 
prominent  individuals  in  tarly 
childhood  and  family  services.  The 
Commission  is  also  providing 
substantial  support  in  the  ongoing 
development  of  the  program,  including 
the  formulation  and  application  of 
selection  criteria  and  the  actual 
recommendation  of  Fellows  for 
selection. 

Although  we  anticipate  that  these 
entities  will  remain  involved 
throughout  the  currently  legislated 
duration  of  the  program,  the  HSFP  is 
still  in  its  developmental  stage,  -t  may 
become  necessary  at  some  point  to 
change  these  relationships  or  establish 
entirely  new  relationships.  For  this 
reason  it  is  our  judgment  that  this 
should  not  be  written  into  the 
regulation. 

Comment:  One  comment  to  this 
section  maintained  that  the  selection 
criteria  for  choosing  the  Fellows  should 
be  published  and  weighted. 

Response:  There  is  merit  to  this 
argument  in  that  the  applicants  would 
know  with  greater  specificity  the  criteria 
on  which  they  are  being  judged  and  the 
weight  accorded  each  criterion  and 
would  therefore  be  able  to  respond  more 
appropriately.  Nevertheless,  it  is  our 
judgment  that  specifying  and  precisely 
formulating  the  criteria  and  their 
relative  weights  would  unduly  restrict 
current  Commissioners  and  future 
Commissioners  in  the  selection  process. 
However,  we  will  be  discussing  this 
issue  and  the  possibility  of  inclusion  of 
criteria  and  their  weights  in  the 
application  package  for  future  classes  of 
Fellows  at  the  next  meeting  of  the 
Commission  on  National  Head  Start 
Fellowships. 

Section  1311.5    Duration  of 
Fellowships  and  Status  of  Head  Start 
Fellows 

Comment:  We  received  one  comment 
that,  although  the  NPRM  is  clear,  other 
information  regarding  the  Fellowship  is 
unclear  as  to  whether  the  Fellowship 
placement  is  for  one  or  for  two  years. 

Response:  We  appreciate  this 
comment  and  will  assure  that  all 


docimients  to  be  used  in  the  future 
regarding  the  Fellows  Program 
specifically  state  that  the  Fellowship  are 
for  one  year  but  may  be  renewed  for  a 
term  of  one  additional  year. 

V.  Impact  Analysis 

Executive  Order  12866 

This  final  rule  implements  the 
statutory  authority  to  create  a  HSFP. 
Congress  authorized  expenditures 
allotted  under  section  640(a)(2)(D)  of  the 
Head  Start  Act,  not  to  exceed  $1  million 
in  any  fiscal  year.  This  section  allows 
for  expenditures  at  the  Secretary's 
discretion. 

Regulatory  Flexibility  Act  of  1 980 

The  Secretary  certifies  that  this  rule 
will  not  have  a  significant  impact  on 
substantial  numbers  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  or  record-keeping  requirement 
inherent  in  a  proposed  rule  or,  if 
necessary,  a  final  rule.  This  final  rule 
contains  an  information  collection 
requirement  in  section  1311.3  with 
regard  to  the  application  process  for 
individuals  applying  for  the  HSFP.  No 
comments  were  received  on  section 
1311.3.  The  information  collection 
remains  the  same  as  set  forth  in  the 
NPRM. 

We  submitted  section  1311.3  to  0MB 
for  review  and  approval  in  accordance 
with  the  Paperwork  Reduction  Act.  The 
0MB  control  number  is  0970-0140  and 
has  been  inserted  at  the  end  of  section 
1311.3.  The  expiration  date  is  7/31/99. 

List  of  Subiects  in  45  CFR  Part  1311 

Education  of  disadvantaged,  Grant 
programs — social  programs. 
Scholarships  and  fellowships. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600,  Project  Head  Start) 

Approved:  December  17.  1996. 
Olivia  A.  Golden, 

Acting  Assistant  Secretary  for  Children  and 
Families. 

For  the  reasons  set  forth  in  the 
Preamble.  45  CFR  Chapter  XIII  is 
amended  by  adding  a  new  Fart  1311  as 
follows: 

PART  1311— HEAD  START  FELLOWS 
PROGRAM 

Sec. 

1311.1  Head  Start  Fellows  Program 
purpose. 

1311.2  Definitions. 

1311.3  Application  process. 


UMI 
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1311.4  Qualifications,  selection,  and 
placement 

1311.5  Duration  of  Fellowships  and  sta^as 
of  Head  Start  Fellows. 

Authority:  42  U.S.C.  9801  et  seq. 

§  1 311 .1    Head  Start  Fallows  Program 
Purpose. 

(a)  This  part  establishes  regulations 
implementing  section  648A(d)  of  the 
Head  Start  Act.  as  amended,  42  U.S.C. 
9801  et  seq.,  applicable  to  the 
administration  of  the  Head  Start  Fellows 
Program,  including  selection, 
placement,  duration  and  status  of  the 
Head  Start  Fellows. 

(b)  As  provided  in  section  648A(d)  of 
the  Act,  the  Head  Start  Fellows  Program 
is  designed  to  enhtince  the  abiUty  of 
Head  Start  Fellows  to  make  significant 
contributions  to  Head  Start  and  to  other 
child  development  and  family  services 
programs. 

§1311.2    Deflnltions. 

As  used  in  this  part: 

Act  means  the  Head  Start  Act,  as 
amended,  42  U.S.C.  9801  et  seq. 

Associate  Commissioner  means  the 
Associate  Commissioner  of  the  Head 
Start  Bureau  in  the  Administration  on 
Children,  Youth  and  Famihes. 

Head  Start  Fellows  means  individuals 
who  participate  in  the  Head  Start 
Fellows  Program,  who  may  be  staff  in 
local  Head  Start  programs  or  other 
individuals  working  in  the  field  of  child 
development  and  family  services. 

§1311.3    Application  process. 

An  individual  who  wishes  to  obtain  a 
Fellowship  must  submit  an  application 
to  the  Associate  Commissioner.  The 
Administration  for  Children  and 
Families  will  pubUsh  an  annual 
announcement  of  the  availability  and 
number  of  Fellowships  in  the  Federal 
Register.  Federal  employees  are  not 
eligible  to  apply.  (The  information 
collection  requirement  contained  in  this 
section  is  approved  under  0MB  Control 
Number  0970-0140.) 

§  1311.4    Qualifications,  selection,  and 
placement 

(a)  The  Act  specifies  that  an  applicant 
must  be  working  on  the  date  of 
application  in  a  local  Head  Start 
program  or  otherwise  working  in  the 
field  of  child  development  and  family 
services.  The  qualifications  of  the 
apphcants  for  Head  Start  Fellowship 
positions  will  be  competitively 
reviewed.  The  Associate  Commissioner 
will  make  the  final  selection  of  the  Head 
Start  Fellows. 

(b)  Head  Start  Fellows  may  be  placed 
in: 

(1)  The  Head  Start  national  and 
regional  offices; 


(2)  Local  Head  Start  agencies  and 
programs; 
[3]  Institutions  of  higher  education; 

(4)  Public  or  private  entities  and 
organizations  concerned  with  services 
to  children  and  famihes;  and 

(5)  Other  appropriate  settings. 

(c)  A  Head  Start  Fellow  who  is  not  an 
employee  of  a  local  Head  Start  agency 
or  program  may  only  be  placed  in  the 
national  or  regional  offices  within  the 
Department  of  Health  and  Human 
Services  that  administer  Head  Start  or 
local  Head  Start  agencies. 

(d)  Head  Start  Fellows  shall  not  be 
placed  in  any  agency  whose  primary 
purpose,  or  one  of  whose  major 
purposes  is  to  influence  Federal,  State 
or  local  legislation. 

§  1 31 1 .5    Duration  of  Fellowships  and 
status  of  Head  Start  Fellows. 

(a)  Head  Start  Fellowships  will  be  for 
terms  of  one  year,  and  may  be  renewed 
for  a  term  of  one  additional  year. 

(b)  For  the  purposes  of  compensation 
for  injuries  under  chapter  81  of  title  5, 
United  Slates  Code,  Head  Start  Fellows 
shall  be  considered  to  be  employees,  or 
otherwise  in  the  service  or  employment, 
of  the  Federal  Government. 

(c)  Head  Start  Fellows  assigned  to  the 
national  or  regional  offices  within  the 
Department  of  Health  and  Human 
Services  shall  be  considered  employees 
in  the  Executive  Branch  of  the  Federal 
Government  for  the  purposes  of  chapter 
11  of  title  18,  United  States  Code,  and 
for  the  purposes  of  any  administrative 
standards  of  conduct  appUcable  to  the 
employees  of  the  agency  to  which  they 
are  assigned. 

(FR  Doc  97-576  Filed  l-*-97;  8:45  am] 

BILUNQ  COOE  41S4-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-1 4;  Notice  111] 

RIN  2127-AG24 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  In  response  to  a  petition  from 
the  Ford  Motor  Company,  this 
document  grants  a  four-month  extension 
of  the  date  by  which  vehicles  with  a 
gross  vehicle  weight  rating  (GVWR)  of 
more  than  8,500  pounds  and  less  than 


10,000  pounds  must  comply  with  the 
requirements  for  safety  belt  fit. 
DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective 
September  1,  1997. 

Petition  Date:  Any  petitions  for 
reconsideration  must  be  received  by 
NHTSA  no  later  than  February  24.  1997. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington. 
DC  20590: 

For  non-legal  issues:  Clarke  Harper. 
Office  of  Crashworthiness  Standands, 
NPS-11,  telephone  (202)  366-2264, 
facsimile  (202)  366-4329,  electronic 
mail  "charper@nhtsa.dot.gov". 

For  legal  issues:  Edward  Clancy, 
Office  of  the  Chief  Counsel,  NCC-20, 
telephone  (202)  366-2992,  facsimile 
(202)  366-3820,  electronic  mail 
"eglancy@nhtsa.dot.gov". 
SUPPI.EMENTARY  INFORMATKM:  On  August 
3,  1994.  NHTSA  published  a  final  rule 
amending  Standard  No.  208,  Occupant 
Crash  Protection,  to  improve  safety  belt 
fit  and  thus  the  rate  of  belt  use  by 
requiring  that  Type  2  safety  belts 
installed  for  adjustable  seats  in  vehicles 
with  a  gross  vehicle  weight  rating 
(GVWR)  of  10,000  pounds  or  less  either 
be  integrated  with  the  vehicle  seat  or  be 
equipped  with  a  means  of  adjustability 
to  improve  the  fit  and  increase  the 
comfort  of  the  belt  for  a  variety  of 
different  sized  occupants  (59  FR  39472). 
The  final  rule  specified  that  the 
amendment  take  effect  September  1. 
1997. 

On  December  22,  1995.  the  Ford   ■ 
Motor  Company  (Ford)  j)etitioned  the 
agency  to  extend  the  effective  date  of 
this  new  requirement  for  vehicles  with 
a  GVWR  between  8,500  and  10,000 
pounds  from  September  1,  1997  to 
January  1, 1998.  In  its  petition.  Ford 
stated  that  unexpected  developmental 
problems  with  a  new  truck  platform 
prevented  it  from  beginning  production 
by  September  1, 1997,  as  originally 
expected.  Ford  stated  that  redesigning 
the  existing  truck  platform  to  meet  the 
September  1, 1997  effective  date  would 
cost  $4.5  miUion  or  $100  per  vehicle.  A 
more  detailed  explanation  of  Ford's 
basis  for  the  extension  was  included  in 
the  notice  of  proposed  rulemaking 
(NPRM)  (61  FR  39432). 

On  July  29,  1996,  NHTSA  published 
an  NPRM  proposing  to  extend  the 
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amendment's  effective  date  to  January  1, 
1998  for  vehicles  with  a  GVWR  between 
8.500  and  10,000  pounds.  In  the  NPRM. 
NHTSA  noted  that,  due  to  the 
demographics  of  the  occupants  of  the 
affected  trucks,  the  benefits  from 
applying  the  belt  fit  requirement  to 
those  trucks  would  be  less  than  the 
benefits  of  applying  it  to  lower  GVWR 
vehicles.  NHTSA  also  noted  in  the 
NPRM  that  the  economic  impact  of 
requiring  Ford  to  go  ahead  and  comply 
with  the  September  1.  1997  effective 
date  would  be  much  greater  than  the 
costs  anticipated  by  the  agency  for 
compliance  with  the  belt  fit 
requirement.  In  the  NPRM.  NHTSA 
tentatively  decided  that  since  the  safety 
benefits  for  the  affected  trucks  was 
likely  to  be  very  small,  and  the  costs 
accentuated,  a  four-month  extension  of 
leadtime  was  reasonable.  Interested 
persons  are  encouraged  to  read  the  July 
29.  1996  NPRM  for  a  detailed 
explanation  of  the  agencv's  reasoning 
(61  FR  39432). 

NHTSA  received  only  one  comment 
on  the  proposal  to  extend  the 
compliance  date  for  trucks  with  a 
GVWR  of  more  than  8.500  pounds.  In 
that  comment.  Ford  supported  the 
extension,  citing  the  reasons  included  in 
its  original  petition  and  the  NPRM. 
Accordingly.  NHTSA  has  decided  to 
adopt  the  proposed  rule  without  change. 

Ralemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  pohcies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procediu-es.  As  explained  earUer,  the 
agency  estimates  a  cost  savings  of  $4.8 
to  $4.9  milhon. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  notice  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  final  rule  has  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  above,  NHTSA  does  not 
anticipate  a  significant  economic  impact 
on  any  manufacturer  from  this  proposal. 
For  consumers,  granting  this  extension 
will  slightly  reduce  the  cost  of  these 
trucks,  especially  the  Ford  trucks, 
compared  to  their  cost  if  the  extension 
is  not  granted. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Pohcy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  final  rule  has 
no  significant  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Civil  fustice  Reform 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  prociu^d 
for  the  States  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50 

2.  Section  571.208  is  amended  by 
revising  S7  1 .2  and  adding  a  new 
S7.1.2.3  to  read  as  follows: 

§  571 .206    Standard  No.  208;  Occupant 

crash  protection. 

»         »         »         *         » 

S7.1.2     Except  as  provided  in 
S7.1.2.1.S7.1.2.2.  and  S7. 1.2.3.  for  each 
Type  2  seat  belt  assembly  which  is 


required  by  Standard  No.  208  (49  CFR 
571.208),  the  upper  anchorage,  or  the 
lower  anchorage  nearest  the  intersection 
of  the  torso  belt  and  the  lap  belt,  shall 
include  a  movable  component  which 
has  a  minimum  of  two  adjustment 
positions.  The  distance  between  the 
geometric  center  of  the  movable 
component  at  the  two  extreme 
adjustment  positions  shall  be  not  less 
than  five  centimeters,  measured 
linearly.  If  the  component  required  by 
this  paragraph  must  be  manually  moved 
between  adjustment  positions, 
information  shall  be  provided  in  the 
owner's  manual  to  explain  how  to 
adjust  the  seat  belt  and  warn  that 
misadjustment  could  reduce  the 
effectiveness  of  the  safety  belt  in  a 
crash. 

*  *        »        «        • 

S7.1.2.3    The  requirements  of  S7. 1.2 
do  not  apply  to  any  truck  with  a  gross 
vehicle  weight  rating  of  more  than  8,500 
pounds  manufactured  before  January  1, 
1998. 

*  »         •         *        » 

Issued  on  December  16, 1996. 
Ricardo  Martinez, 
Administrator. 

IFR  Doc.  97-388  Filed  1-9-97;  8:45  am) 
BH.UNQ  CODE  4910-SS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docicet  No.  940553-4223;  I.D.  010697B] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce 
ACTION:  Closure. 


SUMMARY:  NMFS  closes  the  commercial 
run-around  gillnet  fishery  for  king 
mackerel  in  the  exclusive  economic 
zone  (EEZ)  in  the  Florida  west  coast 
sub-zone.  This  closure  is  necessary  to 
protect  the  overfished  Gulf  king 
mackerel  resource. 

EFFECTIVE  DATE:  The  closure  is  effective 
12:00  noon,  local  time,  January  7, 1997, 
through  June  30,  1997. 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Mark  F.  Godcharles,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
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(king  mackerel,  Spanish  mackerel,  cero, 
cobia.  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Flan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  by  regulations  at  50  CFR 
part  622  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  NMFS  implemented 
a  commercial  quota  for  the  Gulf  of 
Mexico  migratory  group  of  king 
mackerel  in  the  Florida  west  coast  sub- 
zone  of  865,000  lbi(392,357  kg).  That 
quota  was  further  divided  into  two 
equal  quotas  of  432,500  lb  (196,179  kg) 
for  vessels  in  each  of  two  groups  by  gear 
types — vessels  fishing  with  run-around 
gillnets  and  those  using  hook-and-line 
gear  (50  CFR  622.42  (c)(l)(i)(A)(2)). 

In  accordance  with  50  CFR 
622.43(a)(3),  NMFS  is  required  to  close 
any  segment  of  the  king  mackerel 
commercial  fishery  when  its  allocation 
or  quota  is  reached,  or  is  projected  to  be 
reached,  by  publishing  a  notification  in 
the  Federal  Register.  NfMFS  has 
determined  that  the  commercial  quota 
of  432,500  lb  (196,179  kg)  for  Gulf  group 
king  mackerel  for  vessels  using  run- 
around  gillnets  in  the  Florida  west  coast 
sub-zone  was  reached  on  January  7. 
Hence,  the  commercial  fishery  for  king 
mackerel  for  such  vessels  in  the  Florida 
west  coast  sub-zone  is  closed  effective 
12:01  noon,  local  time,  January  7,  1997, 
through  June  30,  1997,  the  end  of  the 
fishing  year. 

The  Florida  west  coast  sub-zone 
extends  from  87''31'06"  W.  long,  (due 
south  of  the  Alabama/Florida  boundary) 
to:  (1)  25"'20.4'  N.  lat.  (due  east  of  the 
Dade/Monroe  County,  FL,  boundary) 
through  March  31.  1997;  and  (2)  25''48' 
N.  lat.  (due  west  the  Monroe/Collier 
County,  FL,  boundary)  from  April  1, 
1997,  through  October  31,  1997. 

Classification 

This  action  is  taken  under  50  CFR 
622.43(a)(3)  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  6. 1997. 
Gary  C  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-610  Filed  1-7-97;  3:07  pm] 
B«JJNG  CODE  3aiO-«2-F 


50  CFR  Parts  648  and  649 

[Docket  No.  9609262275-0372-02;  I.D. 
091196A] 

RIN  0648-Ai83 

Fisheries  of  ttie  Norttieastem  United 
States;  Amendments  to  the  Nortf>east 
Multispecies,  Atlantic  Sea  Scallop,  and 
American  Lobster  Fishery 
Management  Plans 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  8  to  the 
Northeast  Multispecies,  Amendment  6 
to  the  Atlantic  Sea  Scallop,  and 
Amendment  6  to  the  American  Lobster 
Fishery  Management  Plans  (FMPs)  to 
provide  a  framework  abbreviated 
rulemaking  process  to  address  gear 
conflicts  in  the  New  England  and  Mid- 
Atlantic  regions.  These  amendments: 
Add  an  objective  to  the  Atlantic  Sea 
Scallop  and  Northeast  Multispecies 
FMPs  to  allow  management  of  gear 
conflicts  in  these  fisheries  (the 
American  Lobster  FMP  currently  has  an 
objective  sufficiently  broad  in  scope  to 
allow  management  of  gear  confiicts). 
adapt  the  framework  process  currently 
in  place  for  the  Northeast  multispecies 
and  Atlantic  sea  scallop  conservation 
management  programs  to  allow 
implementation  of  a  gear  conflict 
management  program  for  all  three 
FMPs,  and  add  a  list  of  management 
measures  to  each  FMP  from  which  the 
Council  could  select  future  solutions  to 
gear  conflicts  through  the  framework 
adjustment  process.  The  intent  of  this 
action  is  to  provide  mechanisms  to 
reduce  the  economic  loss  caused  by  gear 
conflicts. 

EFFECTIVE  DATE:  February  10,  1997. 
ADDRESSES:  Copies  of  the  amendments, 
their  regulatory  impact  review  and  the 
environmental  assessment  are  available 
from  Christopher  Kellogg,  Acting 
Executive  Director,  New  England 
Fishery  Management  Council.  Suntaug 
Office  Park,  5  Broadway,  Saugus,  MA 
01906-1097. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  508- 
281-9273. 

SUPPLEMENTARY  INFORMATION: 
Amendment  8  to  the  Northeast 
Multispecies,  Amendment  6  to  the 
Atlantic  Sea  Scallop,  and  Amendment  6 
to  the  American  Lobster  FMPs  were 
prepared  by  the  New  England  Fishery 
Management  Council  (Council)  in 


consultation  with  the  Mid-Atlantic 
Fishery  Management  Council.  A  notice 
of  availability  for  the  proposed 
amendment  was  published  on 
September  20,  1996  (61  FR  49430).  and 
a  proposed  rule  was  pubUshed  on 
October  9,  1996  (61  FR  52903).  Details 
of  this  action  are  described  in  the 
proposed  rule  and  will  not  be  repeated 
here. 

Approved  Management  Measures 

These  amendments  add  an  objective 
to  the  Atlantic  Sea  Scallop  and 
Northeast  Multispecies  FMPs  to  allow 
management  of  gear  conflicts  in  these 
fisheries.  This  final  rule  amends  the 
fisheries'  framework  process  to  allow 
implementation  of  a  gear  conflict 
management  program  for  the  FMPs  and 
adds  the  following  list  of  management 
measures  to  each  FMP  from  which  the 
Council  could  select  future  solutions  to 
gear  conflicts  through  the  framework 
adjustment  process:  (1)  Designation  of 
restricted  areas  in  one  degree  square 
increments  (2700  nm),  (2)  mandatory 
monitoring  of  a  radio  channel  by  fishers, 
(3)  fixed  gear  location  reporting  and 
plotting  requirements,  (4)  standards  of 
operation  when  gear  conflicts  occur,  (5) 
fixed  gear  marking  and  setting  practices, 
(6)  gear  restrictions  for  specific  areas 
(including  time  and  area  closures),  (7) 
vessel  monitoring  systems,  (8) 
restrictions  on  the  number  of  fishing 
vessels  or  amount  of  gear,  and  (9) 
special  permit  conditions. 

Each  framework  adopted  and 
submitted  by  the  Council  under  this 
process  would  be  an  individual  action 
to  be  reviewed  under  the  requirements 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  other 
applicable  law.  Approval  of  these 
amendments  implements  a  process  and 
provides  a  list  of  measures  as  potential 
options  that  may  be  used  to  resolve  gear 
conflicts.  This  final  rule  does  not 
implement  any  of  the  measures  listed 
above.  To  implement  one  or  more  of  the 
measures  listed,  an  individual 
framework  action  would  require 
documentation  and  analyses  sufficient 
to  determine  consistency  with  all 
applicable  laws. 

A  framework  action  would  only  be 
used  to  address  gear  conflicts  occurring 
in  Federal  waters.  The  Council 
determined,  and  NMFS  agrees,  that  the 
gear  conflict  framework  procedure  is 
principally  designed  to  address  true 
gear  conflicts  and  not  as  a  proxy  for 
addressing  what  may  be  an  allocation 
issue  between  users. 

For  the  purpose  of  these  amendments, 
the  definition  of  gear  conflict  (at  50  CFR 
600.10)  is  any  incident  at  sea  involving 
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one  or  more  fishing  vessels:  (1)  In  which 
one  fishing  vessel  or  its  gear  comes  into 
contact  with  another  vessel  or  the  gear 
of  another  vessel,  and  (2)  that  results  in 
the  loss  of,  or  damage  to.  a  fishing 
vessel,  fishing  gear,  or  catch. 

Comments  and  Responses 

Written  comments  were  received  from 
the  U.S.  Coast  Guard  (USCG),  the  U.S. 
Department  of  State,  and  two 
individuals.  Specific  comments  are 
discussed  and  responded  to  below. 

Comment  The  USCG.  the  U.S. 
Department  of  State,  and  two 
individuals  support  implementation  of 
the  amendments  to  provide  a  framework 
process  to  address  gear  conflicts  in  the 
New  England  and  Mid-Atlantic  regions. 

Response:  The  comments  have  been 
noted  and  the  amendments  are 
approved. 

Comment.  The  USCG  expressed 
concern  over  the  burdensome 
requirement  of  fixed  gear  location 
reporting  and  plotting.  They  state  that 
any  economic  benefits  achieved  by 
implementing  this  measure  would  be 
significantly  reduced  by  the  costs  to 
manage  it.  Response:  NMFS 
understands  this  problem  and  does  not 
intend  to  approve  future  framework 
actions  with  this  management  measure 
until  these  problems  are  sufficiently 
worked  out. 

Qassification 

The  Regional  Administrator, 
Northeast  Region,  NMFS,  determined 
that  the  amendments  are  necessary  for 
the  conservation  and  management  of  the 
Northeast  multispecies.  Atlantic  sea 
scallop,  and  American  lobster  fisheries 
and  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  law. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specific 
findings  supporting  that  conclusion 
were  simmiarized  in  the  proposed  rule 
and  are  not  repeated  here.  No  public 
comments  on  the  certification  were 
received.  As  a  result,  no  regulatory 
flexibility  analysis  was  prepared. 

NMFS  reinitiated  consultation  on  the 
Northeast  Multispecies,  Atlantic  Sea 
Scallop  and  American  Lobster  FMPs. 
which  was  completed  on  December  13. 
1996.  These  consultations  considered 
new  information  concerning  the  status 


of  the  northern  right  whale.  Based  on 
the  reinitiation  of  the  Section  7 
consultation,  NMFS  determined  that:  (1) 
The  fishing  activities  carried  out  under 
the  Northeast  Multispecies  and 
American  Lobster  FMPs  are  Ukely  to 
jeopardize  the  continued  existence  of 
the  northern  right  whale,  but  a 
reasonable  and  prudent  alternative  has 
been  developed  and  is  being 
implemented  with  this  rulemaking,  to 
avoid  jeopardy,  (2)  the  prosecution  of 
the  multisf)ecies,  lobster,  and  scallop 
fisheries  will  not  adversely  modify  right 
whale  critical  habitat,  (3)  the  fishing 
practices  allowed  under  the  American 
Lobster  FMP  and  the  Northeast 
Multispecies  FMP  may  affect,  but  are 
not  likely  to  jeopardize,  the  continued 
existence  of  the  harbor  porpoise  and  the 
distinct  population  segment  of  Atlantic 
salmon  stocks  found  in  certain  Maine 
rivers,  which  are  both  currently 
proposed  to  be  listed  as  threatened,  and 
(4)  no  new  information  has  become 
available  that  changes  the  basis  for 
previous  determinations  that  the 
Atlantic  Scallop  FMP  and  prosecution 
of  the  scallop  fishery  is  not  likely  to 
adversely  affect  endangered,  threatened, 
or  proposed  species,  or  adversely 
modif>'  critical  habitat.  The  new 
information  provided  above  does  not 
change  the  basis  for  the  conclusions  of 
the  1994  Biological  Opinion  that  the 
fishing  activities  carried  out  under  the 
American  Lobster  and  Northeast 
Multispecies  FMPs  may  affect,  but  are 
not  likely  to  jeopardize  the  continued 
existence  of  the  other  endangered  and 
threatened  whale  and  sea  turtle  species 
under  NMFS'  jurisdiction. 

List  of  Subjects 

50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  649 

Fisheries. 

Dated;  lanuary  6, 1997. 
Charles  Kamella, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  648  and  649  are 
amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.55.  the  section  heading  is 
revised,  paragraphs  (d)  through  (f)  are 
redesignated  as  paragraphs  (f)  through 
(h),  resp)ectively.  new  paragraphs  (d) 


and  (e)  are  added,  and  newly 
redesignated  paragraph  (f)(3)  is  revised 
to  read  as  follows: 

§  648.55    Framewortc  specifications. 

***** 

(d)  The  Council  may  make 
recommendations  to  the  Regional 
Director  to  implement  measures  in 
accordance  with  the  procedures 
described  in  this  subpart  to  address  gear 
conflict  as  defined  under  50  CFR 
600.10.  In  developing  such 
recommendation,  the  Council  shall 
define  gear  management  areas,  each  not 
to  exceed  2700  mi^  (5000.4  km^),  and 
seek  industry  comments  by  referring  the 
matter  to  its  standing  industry  advisory 
committee  for  gear  conflict,  or  to  any  ad 
hoc  industry  advisory  committee  that 
may  be  formed.  The  ^^ding  industry 
advisory  committee  or  ad  hoc 
committee  on  gear  conflict  shall  hold 
public  meetings  seeking  comments  firem 
affected  fishers  and  develop  findings 
and  recommendations  on  addressing  the 
gear  conflict.  After  receiving  the 
industry  advisory  committee  findings 
and  recommendations,  or  at  any  other 
time,  the  Council  shall  determine 
whether  it  is  necessary  to  adjust  or  add 
management  measures  to  address  gear 
conflicts  and  which  FMPs  must  be 
modified  to  address  such  conflicts.  If 
the  Council  determines  that  adjustments 
or  additional  measures  are  necessary,  it 
shall  develop  and  analyze  appropriate 
management  actions  for  the  relevant 
FMPs  over  the  span  of  at  least  two 
Council  meetings.  The  Council  shall 
provide  the  public  with  advance  notice 
of  the  availability  of  the 
recommendation,  the  appropriate 
justification  and  economic  and 
biological  analyses,  and  opportimity  to 
comment  on  them  prior  to  and  at  the 
second  or  final  Council  meeting  before 
submission  to  the  Regional  Director. 
The  Council's  recommendation  on 
adjustments  or  additions  to  management 
measures  for  gear  conflicts  must  come 
from  one  or  more  of  the  following 
categories: 

(1)  Monitoring  of  a  radio  channel  by 
fishing  vessels. 

(2)  Fixed  gear  location  reporting  and 
plotting  requirements. 

(3)  Standards  of  operation  when  gear 
conflict  occurs. 

(4)  Fixed  gear  marking  and  setting 
practices. 

(5)  Gear  restrictions  for  specific  areas 
(including  time  and  area  closures). 

(6)  Vessel  monitoring  systems. 

(7)  Restrictions  on  the  maximum 
number  of  fishing  vessels  or  amoimt  of 
gear. 

(8)  Special  permitting  conditions. 
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(e)  The  measures  shall  be  evaluated 
and  approved  by  the  relevant 
committees  with  oversight  authority  for 
the  affected  FMPs.  If  there  is 
disagreement  between  committees,  the 
Council  may  return  the  proposed 
framework  adjustment  to  the  standing  or 
ad  hoc  gear  conflict  committee  for 
further  review  and  discussion. 

(fl*** 

(3)  Whether  there  is  an  immediate 
need  to  protect  the  resource  or  to 
impose  management  measures  to 
resolve  gear  conflicts. 
***** 

3.  In  §648.90,  paragraph  (b) 
introductory  text  and  paragraph  lb)(l) 
are  revised,  paragraphs  (b)(2)  and  (b)(3) 
are  redesignated  as  paragraphs  (b)(3) 
and  (b)(4),  respectively,  a  new 
paragraph  (b)(2)  is  added  and  newly 
redesignated  paragraph  (b)(3)(iii)  is 
revised  to  read  as  follows: 

§  648.90    Fram«wor1(  specifications. 

***** 

(b)  Within  season  management  action. 
The  Council  may,  at  any  time,  initiate 
action  to  add  or  adjust  management 
measures  if  it  finds  that  action  is 
necessary  to  meet  or  be  consistent  with 
the  goals  and  objectives  of  the  Northeast 
Multispecies  FMP  or  to  address  gear 
conflicts  as  defined  under  §  600.10  of 
this  chapter. 

(1)  Adjustment  process.  After  a 
management  action  has  been  initiated, 


the  Council  shall  develop  and  analyze 
appropriate  management  actions  over 
the  span  of  at  least  two  Council 
meetings.  The  Council  shall  provide  the 
public  with  advance  notice  of  the 
availabiUty  of  both  the  proposals  and 
the  analysis  and  opportunity  to 
comment  on  them  prior  to  and  at  the 
second  Council  meeting.  The  Council's 
recommendation  on  adjustments  or 
additions  to  management  measures, 
other  than  to  address  gear  conflicts, 
must  come  from  one  or  more  of  the 
following  categories:  DAS  changes, 
effort  monitoring,  data  reporting, 
possession  limits,  gear  restrictions, 
closed  areas,  permitting  restrictions, 
crew  limits,  minimum  fish  sizes, 
onboard  observers,  minimum  hook  size 
and  hook  style,  the  use  of  crucifiers  in 
the  hook-gear  fishery,  fleet  sector  shares, 
recreational  fishing  measures,  area 
closures  and  other  appropriate  measures 
to  mitigate  marine  mammal 
entanglements  and  interactions,  and  anv 
other  management  measures  currently 
included  in  the  FMP. 

(2)  Adjustment  process  for  gear 
conflicts.  The  Council  may  develop  a 
recommendation  on  measures  to 
address  gear  conflict  as  defined  under 
50  CFR  600.10,  in  accordance  with  the 
procedure  specified  in  §  648.55(d)  and 
(e). 

(3)  *  *  * 

(iii)  Whether  there  is  an  immediate 
need  to  protect  the  resource  or  to 


impose  management  measures  to 
resolve-  gear  conflicts. 


PART  649— AMERICAN  LOBSTER 
FISHERY 

1.  The  authority  citation  for  part  649 
continues  to  read  as  follows: 

Authority:  16  US  C  1801  et  seq 

2.  In  §  649.44,  the  section  heading  is 
revised,  paragraphs  (e)  through  (g)  are 
redesignated  as  paragraphs  (f)  through 
(h),  respectively,  new  paragraph  (e)  is 
added,  and  newly  redesignated 
paragraph  (f)(3)  is  revised  to  read  as 
follows: 

§649.44    Framework  specifications. 


(e)  The  Council  may  develop  a 
recommendation  on  measures  to 
address  gear  conflicts  as  defined  under 
50  CFR  600.10  in  accordance  with  the 
procedure  specified  in  §  648.55(d)  and 
(e), 

(0*  *  * 

(3)  Whether  there  is  an  immediate 
need  to  protect  the  resource  or  to 
impose  management  measures  to 
resolve  gear  conflicts:  and 

***** 

[FR  Doc  97-590  Filed  1-9-97:  8:45  am] 
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This  secton  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  nobces  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  pnor  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  96-090-1] 

Brucellosis;  State  and  Area 
Classification  Standards 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  brucellosis  regulations  to  provide  for 
the  Administrator  to  conduct  a  special 
review  of  areas  with  fewer  than  10.000 
herds  of  cattle  or  bison  in  order  to 
determine  whether  an  area  may  qualify 
for  Class  A  brucellosis  status.  Currentlv. 
the  brucellosis  regulations  provide  for 
such  reviews  to  be  conducted  at  the 
State  level.  Extending  the  provisions  for 
special  review  to  the  area  level  would 
allow  areas  with  a  herd  infection  rate 
over  0.25  percent,  but  that  might 
otherwise  meet  the  criteria  for  Class  A 
status,  to  undergo  a  special  review  to 
determine  whether  Class  A  status 
should  be  conferred  on  the  area. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  11,  1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-090-1,  Regulatory 
Analysis  and  Development.  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-12.38. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-090-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW.. 
Washington,  DC,  between  8  am  and 
4:30  p.m.,  Monday  through  Fridav. 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
M.J.  Gilsdorf.  National  Brucellosis 


Epidemiologist.  Brucellosis  Eradication 
Staff.  VS.  APHIS,  4700  River  Road  Unit 
36.  Riverdale,  MD  20737-1228,  (301) 
734-7708:  or  E-mail: 
mgilsdorf@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Baci(ground 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella.  In  its 
principal  animal  hosts,  brucellosis  is 
characterized  by  abortion  and  impaired 
fertility. 

Through  a  cooperative  State  and 
federal  effort,  the  United  States  is  now 
approaching  total  eradication  of  the 
field  strain  Brucella  abortus  in  domestic 
cattle  and  bison  herds.  As  of  November 
30,  1996.  there  were  only  40  known 
infected  domestic  cattle  and  bison 
herds,  and  the  U.S.  Department  of 
Agriculture's  Animal  and  Plant  Health 
Inspection  Service  (APHiS)  had 
declared  36  States,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands  free  of  the  disease. 

The  brucellosis  regulations  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations)  provide  a  system  for 
classifying  States  or  portions  of  States 
(areas)  according  to  the  rate  of  Brucella 
abortus  infection  present  and  the 
general  effectiveness  of  the  brucellosis 
control  and  eradication  program 
conducted  in  the  State  or  area.  The 
classifications  are  Class  Free,  Class  A, 
Class  B,  and  Class  C:  States  or  areas  that 
do  not  meet  the  minimum  standards  for 
Class  C  may  be  placed  under  Federal 
quarantine.  At  this  point  in  the 
cooperative  State/Federal  brucellosis 
eradication  program,  all  States  have 
achieved  either  Class  Free  or  Class  A 
status;  there  are  no  classified  areas.  (An 
"area"  is  defmed  in  the  regulations  as 
"that  portion  of  any  State  which  has  a 
separate  brucellosis  classification  under 
this  part.  ") 

The  definition  of  "Class  A  State  or 
area"  provides,  in  part,  that  for  a  State 
or  area  to  qualify  for  Class  A  status,  no 
more  than  0.25  percent  of  all  herds  in   ' 
the  State  or  area  (i.e.,  2.5  herds  per 
l.onn  herds)  may  contain  brucellosis 
reactors  during  any  consecutive  12- 
month  period.  However,  those 
regulations  also  provide  for  an 
exception  to  be  made  to  that  herd 
infection  rate  requirement  when  a  State 
contains  10,000  or  fewer  herds.  In  such 
cases,  the  Administrator  may  conduct  a 
special  review  to  determine  whether  a 


State  with  such  a  small  herd  population 
would  qualify  for  Class  A  status;  the 
location  of  herds  in  the  State,  sources  of 
brucellosis,  and  the  brucellosis  control 
measures  taken  by  the  State  are 
considered  in  that  review.  Based  on  the 
results  of  the  review,  the  Administrator 
may  determine  that  the  State  may  be 
granted  Class  A  status  despite  a  herd 
infection  rate  higher  than  0.25  percent. 
As  currently  written,  this  special  review 
exception  applies  only  to  States — no 
provision  is  made  for  a  special  review 
of  an  area  with  fewer  than  10,000  herds. 

In  some  Class  A  States  where  there 
are  only  a  few  remaining  affected  herds, 
it  is  likely  that  most  of  the  area  within 
the  State  could  qualify  for  Class  Free 
area  status.  However,  the  lack  of  a 
special  review  exception  to  qualify  areas 
as  Class  A  is  deterring  the  States  from 
requesting  that  the  brucellosis-free 
portions  of  the  State  be  considered  a 
Class  Free  area.  This  is  because  the 
remaining  area  within  the  State — i.e.. 
that  portion  of  the  State  that  still 
contains  affected  herds — would  likely 
have  its  status  downgraded  from  Class 
A  to  Class  B  or  lower  because  the  ratio 
of  affected  herds  to  total  herds  in  that 
area  would  place  its  herd  infection  rate 
above  0.25  percent.  Given  that  the 
potentially  downgraded  area  has  met 
the  criteria  for.  and  enjoyed  the  benefits 
of.  the  Class  A  status  held  by  the  State 
as  a  whole,  it  does  not  appear 
reasonable  to  downgrade  that  area's 
status  in  the  absence  of  any  actual 
increase  in  the  incidence  of  brucellosis 
within  that  area. 

Therefore,  we  are  proposing  to  amend 
the  definition  of  "Class  A  State  or  area" 
to  extend  the  provisions  for  special 
review  in  States  with  fewer  than  10,000 
herds  to  areas  with  fewer  than  10.000 
herds.  The  same  considerations  that 
factor  into  the  special  review  of  States — 
i.e.,  locations  of  herds,  sources  of 
brucellosis,  and  brucellosis  control 
measures — would  apply  to  the  special 
review  of  areas.  Thus,  an  area  with 
fewer  than  10,000  herds  that  has  a  herd 
infection  rate  greater  than  0.25  percent, 
but  that  might  otherwise  be  eligible  for 
Class  A  status,  could  be  the  subject  of 
a  special  review  by  APHIS.  If  the 
disposition  of  the  herds  within  that  area 
made  the  transmission  of  brucellosis 
from  affected  herds  to  other  herds 
unlikely,  if  the  sources  of  brucellosis 
infection  within  the  brucellosis-affected 
herds  were  found  to  not  present  a  threat 
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of  also  infecting  other  herds,  and  if  the 
measures  taken  within  the  area  to 
control  brucellosis  were  found  to  be 
satisfactory,  then  the  area  could  be 
granted  Class  A  status.  We  believe  that 
granting  an  area  Class  A  status  based  on 
the  satisfactory  outcome  of  such  a 
review  would  not  result  in  an  increased 
likelihood  that  brucellosis  might  be 
spread  to  adjacent  States  or  areas, 
especially  given  that  one  of  the  factors 
that  would  be  considered  is  the 
measures  taken  within  the  area  to 
control  the  spread  of  brucellosis.  If 
those  measures  were  found  to  be 
inadequate,  the  area  would  not  be 
granted  Class  A  status. 

Miscellaneous 

We  are  also  proposing  to  amend 
several  sections  of  the  regulations  that 
contain  references  to  cattle  without  also 
referring  to  bison.  In  nearly  all 
instances,  those  general  provisions  of 
the  regulations  that  apply  to  cattle  also 
apply  to  bison;  however,  several 
definitions  in  §78.1,  as  well  as  one 
sentence  in  §78.40  and  several 
sentences  in  §78.44,  refer  only  to  cattle 
when  the  reference  should  include  both 
cattle  and  bison.  We  would  amend  those 
three  sections  to  rectify  those  omissions. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  propo.sed  rule  would  amend  the 
brucellosis  regulations  to  provide  for  the 
Administrator  to  conduct  a  special 
review  of  areas  with  fewer  than  10,000 
herds  of  cattle  or  bison  in  order  to 
determine  whether  an  area  mav  qualify 
for  Class  A  brucellosis  status.  Extending 
the  provisions  for  special  review  to  the 
area  level  would  allow  areas  with  a  herd 
infection  rate  over  0.25  percent,  but  that 
might  otherwise  meet  the  criteria  for 
Class  A  status,  to  undejgo  a  special 
review  to  determine  whether  Class  A 
status  could  be  conferred  on  the  area. 

This  proposed  rule  would  allow  the 
brucellosis  status  of  some  parts  of  a 
State  to  advance  without  trigfeLiring  a 
concomitant  decrease  in  the  brucellosis 
status  of  the  remaining  areas  within  the 
State.  Thus,  the  status  quo  in  terms  of 
testing  requirements  would  be 
maintained  in  the  area  of  the  State  that 
maintains  Class  A  status,  while  testing 
requirements  would  be  eased  in  that 
portion  of  the  State  gaining  Class  Free 
status,  which  would  result  in  an  overall 


positive  economic  effect  due  to 
decreased  testing  costs  within  the  State. 

Test-eligible  cattle  and  bison  from 
Class  A  States  or  areas  must  have  a 
negative  blood  test  for  brucellosis 
within  30  days  prior  to  movement  to  be 
moved  to  a  Class  Free  State  or  area.  If 
a  portion  of  a  State  were  to  qualif>'  as 
a  Class  Free  area  and  the  remaining  area 
within  the  State  retained  Class  A  status, 
the  regulations  would  allow  breeding 
cattle  and  bison  to  be  moved  from  the 
Class  Free  area  of  the  State  to  herds  in 
Class  Free  States  without  prior  testing 
for  brucellosis.  Therefore,  cattle  and 
bison  owners  in  that  portion  of  a  State 
that  qualified  as  a  Class  Free  area  would 
collectively  realize  a  savings  in  testing 
expenses,  which  is,  on  average, 
approximately  $5.00  per  head.  The 
testing  requirements  for  the  movement 
of  cattle  and  bison  from  the  Class  A  area 
of  the  State  would  remain  the  same,  so 
there  would  be  neither  an  increase  nor 
a  decrease  in  testing  costs  for  cattle  and 
bison  owners  within  the  Class  A  area. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C,  3501 
et  seq.). 

Regulatory  Refbrni 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 


List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  would  be 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  lll-lUa-l.  n4g. 
115,  117,  120.  121,  123-126,  134b,  and  134f; 
7  CFR  2.22,  2  80.  and  371  2(d) 

2.  Section  78.1  would  be  amended  as 
follows: 

§78.1     [Amended] 

a.  In  the  definition  of  Certificate. 
paragraph  (a),  the  second  sentence,  by 
adding  the  words  "or  bison"' 
immediately  after  the  word  "cattle". 

b.  In  the  definition  of  Class  A  State  or 
area: 

i.  In  paragraph  (a)(3),  by  adding  the 
words  "or  bison"  immediately  after  the 
word  "cattle"  each  time  it  appears; 

ii.  In  paragraph  {b)(\),  the  first 
sentence,  by  removing  the  word  "cattle" 
and  by  adding  the  words  "or  areas"  after 
the  words  "except  m  States": 

iii.  In  paragraph  (b)(1),  the  sec;ond 
sentence,  by  adding  the  words  "or 
areas"  after  the  word  "States";  and 

iv.  In  paragraph  (b)(1).  the  third 
sentence,  by  adding  the  words  "or  area" 
after  the  word  "State". 

c.  In  the  definition  of  Class  B  State  or 
area,  paragraph  (a)(3),  by  adding  the 
words  "or  bison"  immediately  after  the 
word  "cattle"  each  time  it  appears;  and 
in  paragraph  (b)(1),  the  first  sentence,  by 
removing  the  word  "cattle". 

d.  In  the  definition  of  Class  C  State  or 
area,  paragraph  (a)(3).  by  adding  the 
words  "or  bison"  immediately  after  the 
word  "cattle"  each  time  it  appears;  and 
in  paragraph  (b)(1),  the  first  sentence,  by 
removing  the  word  "cattle". 

e.  In  the  definition  of  Class  Free  State 
or  area,  in  paragraph  (a)(3),  by  adding 
the  words  "or  bison"  immediately  after 
the  word  "cattle"  each  time  it  appears: 
and  in  paragraph  (b)(1),  by  removing  the 
word  "cattle"  both  times  it  appears. 

f.  By  revising  the  heading  and 
definition  of  Market  cattle  identification 
test  cattle  to  read  as  set  forth  below. 

g.  In  the  definition  of  Official  brand 
inspection  certificate,  by  adding  the 
words  "or  bison"  immediately  after  the 
word  "cattle". 

h.  In  the  definition  of  Official  brand 
recording  agency.  b\'  adding  the  words 
"or  bison"  immediately  after  the  word 
"cattle". 

i.  In  the  definition  of  Originate. 
paragraph  (c).  by  adding  the  words  "or 
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bison"  immediately  after  the  word 
"cattle"  both  times  it  appears. 

j.  In  the  definition  of  rerw  it  for  entry, 
by  adding  the  words  "or  bison" 
immediately  after  the  word  "cattle". 

§78.1    Definitions. 

•        *        *        •        * 

Market  cattle  identification  test  cattle 
and  bison.  Cows  and  bulls  2  years  of  age 
or  over  that  have  been  moved  to 
recognized  slaughtering  establishments. 
and  test-eligible  cattle  and  bison  that  are 
subjected  to  an  official  test  for  the 
purposes  of  movement  at  farms, 
ranches,  auction  markets,  stockyards, 
quarantined  feedlots,  or  other  a.ssembly 
points.  Such  cattle  and  bison  shall  be 
identified  by  an  official  eartag  and/or 
United  States  Department  of  Agriculture 
backtag  prior  to  or  at  the  first  market, 
stockyard,  quarantined  feedlot,  or 
slaughtering  establishment  they  reach. 


§78.40    [Amended] 

3.  In  §  78.40,  paragraph  (c)  would  be 
amended  by  adding  the  words  "and 
bison"  immediately  after  the  word 
"cattle". 

§78.44    [Amended] 

4.  Section  78.44  would  be  amended  as 
follows: 

a.  In  paragraph  (c),  in  paragraph  (9)  of 
the  Agreement,  by  adding  the  words 
"and  bison"  immediately  after  the  word 
"cattle". 

b.  hi  paragraph  (c),  in  paragraph  (10) 
of  the  Agreement,  by  adding  the  words 
"and  bison"  immediately  after  the 
words  "of  cattle";  by  adding  the  words 
"or  bison"  immediately  after  the  words 
"test -eligible  cattle";  and  by  adding  the 
words  "or  bison"  immediately  after  the 
words  "other  cattle". 

c.  In  paragraph  (c),  in  paragraph  (11) 
of  the  Agreement,  by  adding  the  words 
"and  bison"  immediately  after  the 
words  "of  cattle  ';  by  adding  the  words 
"or  bison"  immediately  after  the  words 
"test-eligible  cattle":  and  by  adding  the 
words  'or  bison"  immediately  after  the 
words  "other  cattle". 

d.  In  paragraph  (c),  in  paragraph  (12) 
of  the  Agreement,  by  adding  the  words 
"and  bison"  immediately  after  the 
words  "of  cattle";  by  adding  the  words 
"or  bison"  immediately  after  the  words 
"test-eligible  cattle";  and  by  adding  the 
words  "or  bison"  immediately  after  the 
words  "other  cattle". 

e.  In  paragraph  (c).  in  paragraph  (13) 
of  the  Agreement,  by  adding  the  words 
"or  bi.son  '  immediately  after  the  word 
"cattle"  both  times  it  appears. 

f.  In  paragraph  (d).  in  paragraph  (9)  of 
the  Agreement,  by  adding  the  words 

'and  bison  '  immediately  after  the  word 
"cattle". 


g.  In  paragraph  (d),  in  paragraph  (10) 
of  the  Agreement,  by  adding  the  words 
'and  bison"  immediately  after  the 
words  "of  cattle":  by  adding  the  words 
"or  bison"  immediately  after  the  words 
"test-eligible  cattle":  and  by  adding  the 
words  "or  bison"  immediately  after  the 
words  "other  cattle" 

h.  In  paragraph  (d),  in  paragraph  (11) 
of  the  Agreement,  by  adding  the  words 
"and  bison"  immediately  after  the 
words  "of  cattle  ":  by  adding  the  words 
"or  bison"  immediately  after  the  words 
"'test-eligible  cattle  ";  and  by  adding  the 
words  "or  bison  "  immediately  after  the 
words  "other  cattle". 

i.  In  paragraph  (d),  in  paragraph  (12) 
of  the  Agreement,  by  adding  the  words 
"and  bison  "  immediately  after  the 
words  "of  cattle":  by  adding  the  words 
"or  bison  "  immediately  after  the  words 
"test-eligible  cattle":  and  by  adding  the 
words  "or  bison"  immediately  after  the 
words  "other  cattle '. 

j.  In  paragraph  (d),  in  paragraph  (13) 
of  the  Agreement,  by  adding  the  words 
"'or  bison'  immediately  after  the  word 
"cattle"  both  times  it  appears. 

Done  in  Washington.  DC],  this  7th  day  of 
January  1997. 
Donald  W.  Luchsinger, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Dcx:  97-624  Filed  1-9-97;  8:45  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

Surface  Coal  Mining  and  Reclamation 
Operations  Under  ttie  Federal  Lands 
Program;  State-Federal  Cooperative 
Agreements;  Montana 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  State  of  Montana 
(Governor)  and  the  Secretar\'  of  the 
Department  of  the  Interior  (Secretary) 
are  proposing  to  amend  the  cooperative 
agreement  between  the  Department  of 
the  Interior  and  the  State  of  Montana  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands  within  Montana  under  the 
pennanent  regulatory  program.  The 
proposed  rulemaking  would  streamline 
the  permitting  process  in  Montana  bv 
delegating  to  Montana  the  sole 
responsibility  to  issue  permits  for  coal 
mining  and  reclamation  operations  on 


Federal  lands  under  the  revised  Federal 
lands  program  regulations,  and  would 
eliminate  duplicative  permitting 
requirements,  thereby  increasing 
governmental  efficiency,  which  is  one  of 
the  purposes  of  the  cooperative 
agreement.  This  amendment  would  also 
update  the  cooperative  agreement  to 
reflect  current  regulations  and  agency 
structures.  Cooperative  agreements  are 
provided  for  under  section  523(c)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  This 
notice  provides  information  on  the 
proposed  changes  to  the  cooperative 
agreement. 

DATES:  Written  comments:  Written 
comments  must  be  received  by  4:00 
p.m..  M.S.T.  on  March  11,  1997. 

Public  hearing:  Anyone  wishing  to 
testify  at  a  public  hearing  must  submit 
a  request  on  or  before  4:00  p.m.,  M.S.T. 
on  January  31,  1997.  Because  OSM  will 
hold  a  public  hearing  only  if  one  is 
requested,  hearing  arrangements,  dates 
and  times,  if  any,  will  be  announced  in 
a  subsequent  Federal  Register  notice.  If 
no  one  requests  an  opportunity  to  testify 
at  the  public  hearing,  the  hearing  will 
not  be  held.  Any  disabled  individual 
who  has  need  for  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Public  Meeting:  If  only  one  person 
requests  an  opportunity  to  testify  at  a 
hearing,  a  public  meeting,  rather  than  a 
public  hearing,  may  be  held.  Persons 
wishing  to  meet  with  OSM 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary'  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Western  Regional 
Coordinating  Center,  Suite  3320,  1999 
Broadway,  Denver,  CO  80202-5733. 

Copies  of  the  Montana  program, 
proposed  amendments  to  the 
cooperative  agreement  and  the  related 
information  required  under  30  CFR  Part 
745  will  be  available  for  public  review 
at  the  addresses  listed  below  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  revisions  by  contacting 
any  one  of  the  following  persons. 
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Ranvir  Singh,  Western  Regional 
Coordinating  Center.  Office  of  Surface 
Mining  Reclamation  and 
Enforcement.  1999  Broadway.  Suite 
3320,  Denver.  CO  80202-5733. 
Telephone:  (303)  844-1489. 

Guy  Padgett,  Director.  Casper  Field 
Office,  Office  of  Mining  Reclamation 
and  Enforcement.  100  East  "B"  Street, 
Room  2128.  Casper.  WY  82601-1918. 
Telephone:  (307)  261-6550. 

Jan  Sensibaugh,  Montana  Department  of 
Environmental  Quality.  1520  East 
Sixth  Avenue,  Helena,  MT  59620- 
0901.  Telephone:  (406)  444-5270. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ranvir  Singh,  Western  Regional 
Coordinating  Center.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1999  Broadway,  Suite  3320,  Denver,  CO. 
80202-5733,  Telephone:  (303)  844- 
1489. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Montana 
Cooperative  Agreement 

On  June  4, 1980,  the  Governor 
submitted  a  request  for  a  cooperative 
agreement  between  the  Department  of 
the  Interior  and  the  State  of  Montana  to 
give  the  State  primacy  in  the 
administration  of  its  approved 
regulatory  program  on  Federal  lands 
within  Montana.  The  Secretary 
approved  the  cooperative  agreement  on 
January  19.  1981  (46  FR  20983.  April  8, 
1981).  The  text  of  the  existing 
cooperative  agreement  can  be  found  at 
30  CFR  §  92^.30. 

On  July  5, 1994,  the  Governor, 
pursuant  to  30  CFR  §  745.14  and  at  the 
recommendation  of  OSM,  submitted  a 
proposed  modified  cooperative 
agreement  to  address  among  other 
things,  elimination  of  duplicative  State/ 
Federal  permitting  efforts  and 
streamlining  of  the  permitting 
processes.  The  proposed  modifications 
would  amend  the  existing  cooperative 
agreement  and  delegate  to  Montana  the 
sole  responsibility  to  issue  coal  mining 
and  reclamation  permits  on  Federal 
lands  consistent  with  the  revised 
Federal  lands  regulations  at  30  CFR  Part 
740  (48  FR  6912,  February  16,  1983). 
This  rulemaking  would  also  amend  the 
existing  cooperative  agreement  to  reflect 
current  agency  organizations. 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Montana  program. 


n.  Proposed  Revisions  to  the 
Cooperative  Agreement 

A  summary  of  the  proposed  changes 
to  the  existing  cooperative  agreement 
appears  below.  These  proposed 
revisions  are  subject  to  further  changes 
because  of  public  comments  and  further 
discussions  with  Montana.  The  full  text 
of  the  proposed  revised  cooperative 
agreement  is  being  publisheid  for 
continuity,  and  the  convenience  of  the 
reader. 

The  introductory  language  preceding 
existing  Article  I  would  be  revised  to 
read  "(t)he  Governor  of  the  State  of 
Montana  (Governor)  and  the  Secretary 
of  the  Department  of  the  Interior 
(Secretary)  enter  into  a  State-Federal 
Cooperative  Agreement  (Agreement)  to 
read  as  follows:"  This  change  would  be 
made  to  assure  language  consistency 
vkith  other  State-Federal  cooperative 
agreements,  and  to  sf)ecify  position 
designations  of  representatives  of  the 
two  entities  of  the  State  and  Federal 
governments  that  would  sign  the 
cooperative  agreement.  The  second 
paragraph  of  the  existing  introductory 
language  would  be  deleted  because  if 
would  essentially  duplicate  the 
proposed  language. 

Existing  Article  I:  Introduction  and 
Purpose 

Proposed  Revised  Article  I;  Authority, 
Purposes,  and  Responsible  Agencies 

The  heading  of  existing  Article  I 
would  be  revised  to  read  Article  I: 
Authority,  Purposes,  and  Responsible 
Agencies.  This  revision  is  proposed  so 
that  the  revised  heading  correctly 
represent  the  three  paragraphs  that 
comprise  this  article  as  described  below. 

Authority 

Existing  paragraph  A  would  be  given 
the  heading  A.  Authority  to  make  it 
consistent  with  other  cooperative 
agreements.  The  language  in  existing 
paragraph  A  would  be  revised  to 
delegate  to  Montana  the  responsibilifv 
to  review  and  approve  coal  exploration 
operations  that  are  not  subject  to  43  CFR 
Group  3400.  This  change  is  in 
conformance  with  the  Federal  lands 
regulations  at  3a  CFR  740.4(c)(6). 

Purposes 

Existing  paragraph  B  would  be  given 
the  heading  B.  Purposes,  and  minor 
word  changes  would  be  made  for 
clarity. 

Responsible  Agencies 

A  new  paragraph  C.  Responsible 
Agencies  vould  be  added  to  replace  and 
consolidate  in  one  place  the  provisions 
of  paragraphs  A  and  B  of  existing 


Article  IV  and  would  specify,  as  in  the 
existing  cooperative  agreement,  that  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  would 
administer  the  cooperative  agreement 
on  behalf  of  the  Secretary.  However, 
since  there  has  been  a  change  in  the 
name  of  the  State  agency  with  authority 
to  regulate  coal  mining  in  Montana 
subsequent  to  the  date  of  existing 
cooperative  agreement,  the  Montana 
Department  of  Environmental  Quality 
(DEQ),  instead  of  the  Montana 
Department  of  State  Lands  (State 
Lands),  would  administer  the 
cooperative  agreement  on  behalf  of  the 
Governor. 

Existing  Article  11:  Effective  Date 

Proposed  Revised  Article  II;  Effective 
Date 

Existing  Article  II  would  be  revised  by 
replacing  the  roman  numeral  "X"  at  the 
end  of  the  last  sentence  with  roman 
numeral  "XI"  to  correspond  to  the 
proposed  renumbering  of  existing 
Article  X.  No  change  in  effect  is 
intended. 

Existing  Article  XVI:  Definitions 

Proposed  Revised  Article  III:  Definitions 

Existing  Article  X\l:  Definitions 
would  be  renumbered  to  read  Article  HI: 
Definitions.  This  change  is  proposed  to 
assure  that  this  article  appears  in  the 
same  sequence  as  in  other  State-Federal 
cooperative  agreements.  The  existing 
language  would  be  retained  to  provide 
that  the  terms  and  phrases  used  in  the 
cooperative  agreement  would  have  the 
same  meanings  as  thev  have  in  SMCRA, 
30  CFR  Parts  700.  70l'.  740.  and  the 
State  Program.  Additional  language 
would  be  included  to  define  the  term 
"Permit  Application  Package  (PAP)  '  to 
describe  the  material  submitted  bv  an 
applicant  for  a  surface  coal  mining  and 
reclamation  operation  permit  on  Federal 
lands  (See  48  FR  6912,  Februar>'  16. 
1983).  OSM  adopted  the  term  because 
there  are  requirements  for  mining  on 
Federal  lands  that  are  in  addition  to 
those  required  by  permit  application 
under  the  State  program  for  non-Federal 
lands.  For  example,  operations  on 
Federal  lands  may  be  subject  to 
requirements  of  the  Federal  land 
management  agency  or  of  the  Secretary 
under  Federal  laws  other  than  SMCR^. 
The  PAP  would  include  such  additional 
information  as  would  be  required  by  the 
State  program.  See  definition  of  "permit 
application  package"  under  30  CFR 
740.5. 

The  definition  of  PAP  in  the  revised 
cooperative  agreement  includes  the  term 
"permit  amendment"  in  addition  to  all 
other  terms  in  the  definition  of  PAP 
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under  CFR  740.5.  The  term  "permit 
amendment"  under  the  Montana  State 
Program  means  any  change  in  the  mine 
or  reclamation  plan  that  results  in 
expansion  or  decrease  of  the  operation's 
permitted  boundaries,  excluding 
incidental  boundary  changes  (ARM 
26.4.301(13). 

Existing  Article  III:  Scope 

Proposed  Revised  Article  IV: 
Applicability 

The  heading  of  existing  Article  III 
would  be  revised  to  read  Article  IV. 
Applicability.  This  revision  is  proposed 
because  the  word  "applicability"  is 
more  appropriate  than  the  word  "scope" 
to  describe  what  is  contained  in  this 
article.  The  new  heading  would  also  be 
consistent  with  that  in  other  State- 
Federal  cooperative  agreements. 
Existing  language  would  be  revised  to 
delete  an  obsolete  reference  to 
conditional  approval  of  Montana's 
permanent  State  program,  and  to 
include  additional  current  regulatory 
and  statutory  references  that  are 
relevant  but  are  not  presently  included. 
These  revisions  would  not  change  the 
intent  of  existing  Article  III. 

Existing  Article  IV:  Requirements  for 
Cooperative  Agreement 

Proposed  Revised  Article  V: 
Requirements  for  the  Agreement 

Existing  Article  IV  would  be 
renumbered  and  retitled  to  read  Article 
V:  Requirements  for  the  Agreement. 
This  as  well  as  other  proposed  changes 
to  Article  IV  are  discussed  below. 

The  change  from  the  existing  roman 
numeral  IV  to  roman  numeral  V  is  being 
made  to  conform  to  the  revised 
numbering  of  preceding  articles.  The 
word  "agreement"  would  be  used  in 
place  of  phrase  "cooperative  agreement  " 
to  conform  to  the  introductory 
paragraph  of  the  Cooperative  Agreement 
and  is  intended  to  be  merely  an  editorial 
change. 

As  explained  above,  the  provisions  of 
existing  paragraphs  A  and  B  have  been 
consolidated  into  new  paragraph  C. 
Responsible  Agencies  of  proposed 
Article  I.  The  remaining  provisions  of 
existing  Article  IV  would  be  reorganized 
into  six  paragraphs  as  explained  below. 
The  introductory  language  in  the 
existing  Article  IV  would  be  included 
without  any  substantive  changes  in 
paragraph  A  to  affirm  that  the  Governor 
and  the  Secretary  would  comply  with 
all  provisions  of  the  Agreement. 

Funds 

Existing  paragraph  C.  Funds  would 
become  paragraph  B.  Funds  of  proposed 


Article  V,  and  would  consist  of  three 
proposed  subparagraphs. 

Proposed  subparagraph  1  would 
retain  all  the  language  of  the  first  two 
sentences  of  existing  paragraph  C.  This 
subparagraph  would  also  provide  that 
the  Federal  Assi.stance  Manual  (FAM) 
would  be  used  in  determining  the 
amount  of  grant  funds  to  be  reimbursed 
to  DEQ,  The  existing  cooperative 
agreement  does  not  include  this 
provision.  Therefore,  in  order  to  comply 
with  regulations  at  30  CFR  Part  735, 
reference  to  the  use  of  FAM  would  be 
included  to  specify  that  the  amount  of 
reimbursement  of  DEQ  for 
administration  and  enforcement  on 
Federal  lands  is  not  limitless  but  is 
subject  to  the  provisions  of  FAM. 

Proposed  subparagraph  2  contains  a 
new  provision  to  address  the  possibility 
when  necessary  funds  referred  to  in 
subparagraph  1  may  not  be  appropriated 
to  OSM  to  reimburse  the  State.  This  new 
provision  would  describe  the  procedure 
to  be  used  in  dealing  with  the 
emergencies  that  may  be  caused  by 
unavailability  of  sufficient  Federal 
hinds,  and  to  insure  that  mining 
operations  on  Federal  lands  in  Montana 
would  be  regulated  in  accordance  with 
the  State  Program. 

Proposed  subparagraph  3  would  be 
added  to  clarify  that  the  amount  of 
funds  reimbursed  to  DEQ  are  not  fixed 
but  are  subject  to  adjustments  in 
accordance  with  the  program  income 
provisions  of  43  CFR  Part  12.  This 
provision  is  added  to  comply  with 
Financial  Management  requirements  of 
30  CFR  735.25. 

Reports  and  Records 

Existing  paragraph  D.  Reports  and 
Records  would  become  paragraph  C 
Reports  and  Records  of  proposed  Article 
V.  and  would  be  revised  to  malce  minor 
changes  to  improve  clarity,  and  to 
remove  reference  to  an  OSM 
organizational  structure  that  is  no  longer 
in  use.  As  stated  above  OSM  would 
administer  the  cooperative  agreement 
on  behalf  of  the  Secretary,  the  word 
"Secretary"  has  been  replaced  by  the 
acronym  "OSM".  A  new  provision  has 
been  added  regarding  the  final 
evaluation  report  that  OSM  prepares 
and  submits  to  the  Congress  and  other 
intere.sted  parties  about  State 
administration  and  enforcement  of  the 
cooperative  agreement  According  to 
this  provision  OSM  would  be  required 
to  attach  DEQs  comments  on  the  report 
prior  to  its  being  submitted  to  the 
Congress  and  dis.seminated  to  other 
interested  parties  This  requirement 
would  provide  the  Congress  and  the 
public  an  opportunity  to  know  not  only 
how  OSM  considers  the  State's 


performance  but  also  the  State's  views 
on  its  own  performance. 

Personnel 

Existing  paragraph  E.  Personnel 
would  become  paragraph  D.  Personnel 
of  proposed  Article  V,  and  the  existing 
language  would  be  incorporated  in  the 
renumbered  paragraph.  No  change  in 
the  meaning  is  intended. 

Equipment  and  Facilities 

Heading  of  the  existing  paragraph  F. 
Equipment  and  Laboratories  would  be 
revised  to  read  as  E.  Equipment  and 
Facilities,  to  more  appropriately 
describe  the  contents  of  this  paragraph. 
The  language  in  the  existing  paragraph 
would  be  retained  without  any 
substantive  changes  in  its  intent. 

Permit  Application  Fees  and  Civil 
Penalties 

Existing  paragraph  G.  Permit 
Application  Fees  would  be  renumbered 
and  retitled  as  paragraph  F.  Permit 
Application  Fees  and  Civil  Penalties. 
The  change  in  title  is  to  assure 
conformance  with  other  cooperative 
agreements.  The  existing  provision 
regarding  all  permit  fees  to  retained  by 
the  State  and  deposited  in  the  General 
Fund  would  be  deleted  because  it  does 
not  comply  with  revised  Federal 
regulations.  In  order  to  comply  with  the 
Federal  regulations  regarding  financial 
management,  new  language  would  be 
added  to  incorporate  current  regulatory 
references,  and  Federal  and  State 
program  requirements  with  respect  to 
civil  penalties  that  are  not  included  in 
the  existing  coof>erative  agrefement. 

Existing  Article  V:  Policies  and 
Procedures:  Mine  Plan  Review 

Proposed  Revised  Article  VI:  Review 
and  Approval  of  the  PAP  or  Application 
for  Transfer,  Assignment  or  Sale  of 
Permit  Rights 

The  number  and  heading  of  the 
existing  Article  V:  Policies  and 
Procedures:  Mine  Plan  Review  would  be 
revised  to  read  Article  VI:  Review  and 
Approval  of  the  PAP  or  Application  for 
Transfer,  Assignment  or  Sale  of  Permit 
Rights.  Renumbering  is  necessary  to 
conform  to  revised  numbering  of 
preceding  articles.  The  change  in 
heading  is  proposed  to  accurately 
represent  various  topics  that  are  parts  of 
this  article. 

Provisions  of  existing  Article  V  would 
be  revised  to  be  consistent  with  other 
cooperative  agreements,  to  include 
additional  requirements  of  the  Federal 
lands  program  regulations  at  30  CFR 
Parts  740,  745,  and  746,  to  delete 
references  to  obsolete  regulations,  and 
to  add  references  to  current  regulations. 
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The  proposed  Article  VI  would  include 
all  relevant  provisions  of  existing 
Article  V,  and  would  consist  of  tJhree 
major  headings  A,  B,  and  C  as  described 
below. 

Receipt  and  Distribution  of  the  PAP  or 
Apphcation  for  Transfer.  Assignment  or 
Sale  of  Permit  Rights 

The  title  of  existing  paragraph  A 
would  be  revised  to  read  A.  Receipt  and 
Distribution  of  the  PAP  or  Application 
for  Transfer,  Assignment  or  Sale  of 
Permit  Rights.  This  change  is  proposed 
to  assure  consistency  with  the  revised 
Federal  lands  regulations  at  30  CFR  740. 

Some  of  the  provisions  of  existing 
paragraph  A  would  be  revised  and 
incorporated  in  proposed  subparagraph 
A.1.  The  existing  requirement  that  the 
operator  submit  to  the  State  and  the 
Regional  Director  an  appropriate 
number  of  identical  copies  of  the 
mining  and  reclamation  plan  and  permit 
application  or  an  application  for  major 
modification  to  an  approved  mining 
plan  and  permit,  would  be  replaced  by 
the  provision  that  the  applicant  submit 
to  DEQ  an  appropriate  number  of  copies 
of  the  PAP  or  application  for  transfer, 
assignment  or  sale  of  permit  rights.  This 
change  is  proposed  to  eliminate 
duplication  and  make  DEQ  the  sole 
recipient  of  the  permit  applications. 
Other  existing  requirements  with 
respect  to  the  form  and  contents  of  the 
application  to  ascertain  compliance 
with  various  State  and  Federal  laws  and 
regulations  would  be  retained  in 
subparagraph  A.l  but  would  be  revised 
to  incorporate  minor  editorial  changes 
and  current  statutory  and  regulatory 
citations. 

A  new  subparagraph  A. 2  would  be 
added  to  provide  that  after  receipt  of  the 
PAP.  or  application  for  transfer, 
assignment  or  sale  of  permit  rights.  DEQ 
would  ensure  that  an  appropriate 
number  of  copies  of  the  PAP  or 
applicant  for  transfer,  assignment  or  sale 
of  permit  rights,  are  provided  to  OSM, 
the  Federal  Land  Management  Agency, 
and  any  other  appropriate  Federal 
agency.  This  provision  would  further 
give  DEQ  the  sole  responsibility  for 
distributing  copies  of  permit 
applications  to  appropriate  agencies, 
and  would  eliminate  duplication  of 
effort. 

Review  of  the  PAP  or  Application  for 
Transfer,  Assignment  or  Sale  of  Permit 
Rights 

The  title  of  existing  paragraph  B.  Mine 
Plan  Review  Procedures  would  be 
revised  to  read  B.  Review  of  the  PAP 
Application  for  Transfer.  Assignment  or 
Sale  of  Permit  Rights.  This  change  is 
being  proposed  to  assure  clarity,  and 


consistency  with  Federal  lands 
regulations  at  30  CFR  Part  740. 

Most  of  the  relevant  provisions  of 
existing  paragraph  B  comprised  of 
subparagraph  1  through  9  would  be 
incorporated  into  four  subparagraphs  of 
the  proposed  paragraph  B.  However,  in 
order  to  keep  the  various  provisions  in 
a  logical  sequence  and  under 
appropriate  headings,  the  relevant 
language  would  be  moved  from  the 
existing  subparagraph  to  another 
proposed  subparagraph.  Also,  the 
phrase  "mine  plan  and  permit 
application"  extensively  used  in  the 
existing  cooperative  agreement  would 
be  replaced  by  the  phrase  "permit 
application  package  (PAP)  or 
application  for  transfer,  assignment  or 
sale  of  permit  rights"  to  conform  to  the 
language  in  revised  Federal  regulations. 
Furthermore,  the  phrase  "State  Lands" 
would  be  replaced  by  Etepartment  of 
Environmental  Quality  (DEQJ,  and  the 
"Regional  Director"  and  "Secretary" 
would  be  replaced  by  "OSM".  where 
appropriate.  These  modifications  are 
proposed  because  of  recent  changes  in 
the  organizational  structure  of  the 
Montana  State  government  and  OSM. 

Responsibilities  of  DEQ.  OSM  and  the 
Secretary 

As  described  below,  the  proposed 
paragraph  B  would  consist  of  four 
subparagraphs  delineating  the 
responsibilities  of  DEQ,  OSM  and  the 
Secretary  relating  to  the  review  of  the 
PAP  or  application  for  transfer, 
assignment  or  sale  of  permit  rights,  and 
coordination  procedures  between  DEQ 
and  OSM  before  and  after  DEQ's 
approval  of  a  permit. 

The  provision  in  existing  paragraph 
B.l  that  State  Lands  shall  assume 
responsibility  for  the  analysis  and 
review  of  applications  required  by  30 
CFR  741.13  for  surface  coal  mining  and 
reclamation  permits  on  Federal  lands  in 
Montana,  would  be  revised  by  deleting 
reference  to  an  obsolete  regulation  at  30 
CFR  741.13.  The  revised  language 
would  be  moved,  without  any  changes 
in  its  meaning,  to  proposed 
subparagraph  B.l.a(2)  in  order  to  keep 
this  provision  in  a  logical  sequence  and 
under  the  appropriate  subparagraph 
heading.  The  requirement  in  existing 
paragraph  B.l  that  the  Secretary  shall, 
as  requested,  assist  the  State  through  the 
Regional  Director  in  the  analysis  and 
review  of  applications,  would  be 
changed  to  provide  that  OSM  would 
review  the  appropriate  portions  of 
applications.  The  revised  language 
would  be  moved  and  included  as 
subparagraph  a(2)  of  proposed 
paragraph  B.2  where  other 
responsibilities  of  OSM  are  described. 


The  remaining  provision  in  existing 
paragraph  B.l  stating  that  the  Secretary 
shall,  in  addition,  evaluate  the  State's ' 
analysis  and  conclusions  as  necessary  to 
independently  determine  whether  the 
Secretary'  concurs  in  the  State's 
decision,  would  be  deleted.  Such 
Secretarial  concurrence  would  be 
duplication  of  effort  and  hence,  would 
not  be  necessar\'  if.  as  proposed  in  this 
agreement  (see  proposed  subparagraph 
C.l),  DEQ  assumes  the  responsibility  to 
make  a  decision  on  approval, 
conditional  approval,  or  disapproval  of 
the  permit  application  component  of  the 
PAP  or  application  for  transfer, 
assignment  or  sale  of  permit  rights. 
Thus,  the  proposed  paragraph  B.l 
which  describes  the  responsibilities  of 
DEQ,  would  incorporate  some  of  the 
provisions  of  existing  paragraph  B.l  as 
described  above,  also  of  existing 
paragraphs  B.2,  B.7  of  Article  V,  and  of 
paragraph  B  of  existing  Article  VIIl  as 
discussed  below.  In  addition,  the 
following  new  requirements  would  be 
included  in  the  proposed  paragraph  B.l. 
The  first  new  requirement  in  proposed 
subparagraph  B.l.a(3)  would  make  DEQ 
responsible  to  obtain  the  requests  from 
Federal  agencies  with  jurisdiction  or 
responsibility  over  Federal  lands  for 
additional  information,  comments  and 
findings.  This  requirement  is  necessary 
to  provide  Federal  agencies  the  full 
opportunity  to  communicate  to  DEQ 
their  concerns  and  comments  before 
DEQ  approves  a  permit.  The  second 
new  provision  in  proposed 
subparagraph  B.l.a(4)  would  require 
DEQ  to  obtain  OSM's  determination 
whether  or  not  the  PAP  involving  leased 
Federal  coal  would  require  a  mining 
plan  modification  under  30  CFR  746.18 
and  informing  the  applicant  of  sach 
determination.  This  provision  would 
ensure  that  the  applicant,  in  addition  to 
obtaining  a  DEQ  permit,  would  also 
need  to  get  a  mining  plan  approval  from 
the  Secretary  as  required  by  the  Mineral 
Leasing  Act,  and  regulations  at  30  CFR 
746.11.  Proposed  subparagraph  a(5) 
would  require  DEQ  to  consult  with  and 
obtain  the  cor.  ^ent,  as  necessary,  of 
Federal  land  Management  agency  would 
respect  to  post-mining  land  use  and  to 
any  special  requirements  to  protect  non- 
coal  resources.  This  new  responsibility 
would  be  delegated  to  DEQ  as  provided 
in  30  CFR  740  , (c)(2).  Proposed 
subparagraph  a(6)  would  be  added  to 
delegate  to  DEQ  the  responsibility  to 
consult  with  and  obtain  consent,  as 
necessary,  of  the  Bureau  of  Land 
Management  C^  LM)  with  respect  to 
requirements  relating  to  the 
development,  production  and  recovery 
of  mineral  resources  on  lands  that  mav 
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be  affected  by  coal  mining  operations 
involving  leased  Federal  coal,  as 
authorized  by  .10  CFR  740  4(c)(3). 
Proposed  subparagraph  a(7)  would 
provide  for  delegation  to  DEQ  the 
responsibilities  of  approval  and  release 
of  performance  bonds  with  the 
concurrence  of  OSM,  and  approval  and 
maintenance  of  liabilitv  insurance  as 
authorized  by  30  CFR  740.4q(c)(4). 
Another  new  requirement  in  proposed 
subparagraph  a(8)  would  delegate  to 
DEQ'the  responsibility  to  review  and 
approve  exploration  operations  that  are 
not  subject  to  the  requirements  of  43 
CFR  Group  3400,  as  provided  in  30  CFR 
740.4(c)(6), 

Proposed  new  subparagraph  B.l.b(2) 
would  require  DEQ  to  prepare  a  State 
decision  document  in  cases  when  a 
mining  plan  action  would  need  to  be 
taken  by  the  Secretary.  This  decision 
document  is  one  of  the  documents  that 
comprises  the  mining  plan  decision 
document  and  serves  the  basis  for 
OSM's  recommendation  to  the  Secretarv 
for  an  action  on  a  mining  plan. 

The  provision  in  existing  paragraph 
B.2  that  State  Lands  will  be  the  primary 
contact  for  operators  regarding  the 
processing  of  minmg  plans  and  permit 
applications,  would  be  revised  to  make, 
in  addition  to  those  already  mentioned, 
a  number  of  corrections  to  conform  to 
the  current  regulations.  The  word 
"applicant"  would  be  used  in  place  of 
the  word  "operators  '  to  more  accurately 
define  the  person  submitting  the  PAP. 
The  revised  language  would  be  moved 
to  proposed  subparagraph  B  l.a(l)  so 
that  this  provision  is  in  a  logical 
sequence  and  under  the  appropriate 
subparagraph  heading  without  making 
any  change  in  its  intent 

The  requirement  of  existing  paragraph 
B.2  regarding  State  Lands  being 
responsible  for  informing  the  applicant 
of  all  joint  State-Federal  determinations 
would  be  moved  to  the  proposed 
paragraph  C.4  of  this  article  in  order  to 
keep  this  provision  under  the 
appropriate  subject  heading.  However, 
the  phrase  "joint  State-Federal 
determinations"  would  be  deleted 
because  DEQ  would  assume  the  primarv 
responsibility  to  make  determinations 
on  approval  or  disapproval  of  permits. 

The  provision  in  existing  paragraph 
B.2  requiring  that  State  Lands  shall  send 
a  copy  of  all  correspondence  with  the 
applicant  and  any  information  re<:eived 
from  the  applicant  which  may  have  a 
bearing  on  decisions  regarding  the  mme 
plan  and  permit  application  to  the 
Regional  Director,  and  the  provision 
that  requires  OSM  to  send  to  the  State 
a  copy  of  all  independent 
correspondence  with  the  applicant  that 
may  have  a  bearing  on  decisions 


regarding  the  mining  plan  and  permit 
application,  would  be  modified  and 
moved  to  subparagraph  B.4.d  where 
coordination  responsibilities  of  OSM 
and  DEQ  are  described. 

The  provision  in  existing  paragraph 
B.2  stating.  "Except  in  exigent 
circumstances,  OSM  will  not 
independentlv  initiate  contacts  with 
applicants  regarding  completeness  or 
deficiencies  of  plans  and  applications 
with  respect  to  matters  which  are 
properly  within  the  jurisdiction  of  State 
Lands",  would  be  moved  to  proposed 
subparagraph  B.4.a.  No  change  in  the 
meaning  is  intended. 

The  existing  paragraph  B.     provides 
that  the  Secretary  shall  rese     ■  the  right 
to  act  independently  of  the      ite  to 
carry  out  his  responsibilities  under  laws 
other  than  the  P'ederal  Act  and  in 
instances  of  disagreement  under  the 
Federal  Act,  would  be  moved  to 
subparagraph  B.3.b  where  other 
responsibilities  and  rights  of  the 
Secretary  are  listed. 

The  proposed  paragraph  B,2,  which 
describes  the  responsibilities  of  OSM, 
would  incorporate  the  appropriate 
requirements  of  existing  paragraphs  B.l, 
B.4.  B.5.  B.7.  and  B.8.  In  addition,  this 
paragraph  would  include  four  new 
provisions  required  by  Federal 
regulations.  The  first  new  provision 
would  be  proposed  subparagraph 
B.2.a(3).  that  would  require  OSM  to 
consult  with  the  Federal  land 
management  agency  to  determine 
whether  the  PAP  constitutes  a  mining 
plan  modification,  and  to  inform  DEQ  of 
such  determination  within  30  days  of 
receiving  a  copy  of  the  PAP.  This 
provision  i.<'required  to  comply  with  30 
CFR  746.18(c)(1).  The  second  new 
provision,  proposed  subparagraph 
B.2.b(l).  would  be  included  to  comply 
with  the  requirements  of  30  CFR 
746.13(e).  Proposed  subparagraph 
B.2.b(l)  would  require  OSM  to  consult 
with  and  obtain  the  concurrences  of 
BLM,  and  the  Federal  land  management 
agency,  or  any  other  Federal  agency,  as 
necessarv,  prior  to  recommending  to  the 
Secretary  to  approve  or  disapprove  the 
mining  plan.  The  third  new  proposed 
subparagraph  B.2.b(2)  would  address 
the  situations  that  may  arise  when  DEQ 
would  be  unable  to  include  in  the 
permit  certain  conditions  that  other 
Federal  agencies  may  require  to  assure 
compliance  with  Federal  laws  other 
than  SMCRA.  In  order  to  assure 
compliance  with  30  CFR  740.13(c)(1). 
proposed  paragraph  C  in  subparagraph 
2  would  require  DEQ  to  consider  the 
comments  of  Federal  agencies  and,  to 
the  extent  allowed  by  Montana  law, 
include  in  the  permit,  terms  and 
conditions  imposed  by  the  Federal  law 


management  agency  or  any  other 
Federal  agency  with  any  interest  in  the 
proposed  project,  Montana  is  concerned 
that  30  CFR  740.13(c)(1)  appears  to 
require  the  State  to  include  and  enforce 
conditions  required  by  other  Federal 
laws.  The  State  has  pointed  out  that  it 
lacks  the  authority  to  enforce  other 
Federal  laws  and  regulations. 

The  proposed  amendments  to  the 
Cooperative  Agreement  do  not  require 
nor  authorize  the  State  of  Montana  to 
enforce  Federal  laws  other  than 
SMCRA.  However,  the  State  will  enforce 
its  own  permits,  including  those  permit 
conditions  required  under  30  CFR 
740.13(c)(1).  The  State  must  consider 
the  comments  of  Federal  agencies  in  the 
context  of  permit  issuance  and  must 
document  these  comments  in  the  record 
of  permit  decisions.  After  considering 
the  comments  and  proposed  conditions 
of  Federal  agencies,  the  State  may  adopt 
the  recommended  conditions.  If  the 
State  does  not  incorporate  a  permit 
condition  proposed  pursuant  to  other 
Federal  laws  and  regulations,  the  State 
will  document  why  the  condition  was 
not  accepted  and  transmit  the 
documentation  to  OSM.  OSM  may  agree 
with  the  State  that  the  condition  is  not 
necessary.  When  OSM  believes  the 
proposed  conditions  are  necessary,  it 
has  a  variety  of  options  to  consider  to 
improve  those  conditions: 

(1)  OSM  may  work  with  the  Federal 
land  management  agency  to  find 
another  means  to  resolve  the  issue. 

(2)  Those  conditions  associated  with 
Federal  laws  other  than  SMCRA  could 
be  included  as  part  of  the  mining  plan 
approval,  surface  use  permit,  or  other 
Federal  authorization. 

(3)  In  rare  instances  where  no  other 
Federal  authorizations  would  be 
required.  OSM  will,  after  consulting 
with  other  Federal  agencies  as  required 
by  the  Cooperative  Agreement,  issue  a 
supplemental  SMCRA  permit  attaching 
only  those  conditions  which  are 
necessary  to  assure  compliance  with 
other  Federal  laws.  The  State  shall  not 
be  required  to  enforce  the  conditions  of 
the  Federal  permit. 

The  fourth  new  proposed 
subparagraph  B.2.b(3)  would  provide  for 
OSM  to  be  responsible  for  providing  a 
mining  plan  decision  document  to  the 
Secretary  recommending  approval, 
disapproval,  or  conditional  approval  of 
mining  plans  or  modifications  thereof. 
This  new  provision  is  needed  to  assure 
compliance  with  30  CFR  740.4(b)  and 
746.13. 

The  gist  of  the  first  sentence  of 
existing  paragraph  B,3  making  the 
Regional  Director  responsible  to  ensure 
that  any  information  OSM  receives 
concerning  the  application  is  sent  to 
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State  Lands,  would  be  contained  in 
proposed  subparagraph  B.4.d  where 
other  coordination  responsibilities  of 
OSM  and  DEQ  are  described.  The 
requirement  of  the  second  sentence  of 
existing  paragraph  B.3  would  be  moved 
to  proposed  subparagraph  B.4.b  where 
other  responsibilities  of  OSM  and  DEQ 
regarding  coordination  are  described. 

Proposed  paragraph  B.3,  which 
Delineates  the  responsibilities  of  the 
Secretary,  in  addition  to  incorporating 
in  proposed  subparagraph  B.S.b  the 
requirements  of  existing  paragraph  B.2 
as  discussed  above,  would  also  include 
two  new  subparagraphs.  The  first 
proposed  subparagraph  B,3.a  would  be 
added  to  provide  for  the  Secretary  to 
concurrently  carry  out  the  non- 
delegable responsibilities  listed  in  30 
CFR  745.13.  This  is  necessary  to 
expedite  the  mining  plan  approval 
process  such  that  the  Secretary 
simultaneously  carries  out  his 
responsibilities  without  waiting  for  the 
State  to  complete  its  actions.  The 
second  proposed  subparagraph  B.3.C 
would  be  added  to  implement  30  CFR 
740.4(a)  which  requires  the  Secretarv  to 
be  responsible  for  approval, 
disapproval,  or  conditional  approval  of 
a  mining  plan  action  pursuant  to  the 
Mineral  Leasing  Act  of  1920. 

The  provision  in  existing  paragraph 
B.4  making  the  Regional  Director 
responsible  for  obtaining,  on  a  timely 
basis,  the  views  of  all  Federal  agencies 
with  jurisdiction  or  responsibility  over 
a  mine  plan  or  permit  application  on 
Federal  lands  in  Montana  and  for 
making  these  views  known  to  State 
Lands,  would  be  revised.  The  proposed 
amendments  to  the  Agreement  would 
delegate  this  responsibility  to  DEQ  as 
provided  in  proposed  subparagraphs 
B.l.a(3).  This  delegation  is  permissible 
under  30  CFR  740.4(c).  But  as  provided 
in  subparagraph  B.2.a(5)(b),  OSM  may 
also  assist  DEQ,  if  requested,  in 
obtaining  comments  and  findings  of 
other  Federal  agencies.  Another 
provision  in  existing  paragraph  B.4 
requiring  State  Lands  to  keep  the 
Regional  Director  informed  of  findings 
during  the  review  which  bear  on  the 
responsibilities  of  other  Federal 
agencies,  would  be  included  in 
proposed  subparagraph  B.4.  after 
making  appropriate  modifications 
regarding  the  name  of  the  State 
regulatory  agency.  Another  provision  of 
existing  paragraph  B.4  requiring  the 
Regional  Director  to  take  appropriate 
steps  to  facilitate  discussions  between 
State  Lands  and  the  concerned  agencies 
wherever  desirable  to  resolve  issues  or 
problems,  would  be  included  in  the 
proposed  subparagraphs  B.2a(5)(a)  and 
B.2.a{5)(c).  where  other  OSM 


responsibilities  are  listed,  without 
making  any  change  in  its  meaning. 

As  discussed  above  and  in  the 
following  paragraph  B.5,  the  proposed 
paragraph  B.4  would  incorporate  some 
of  the  provisions  of  existing  paragraphs 
B.2.  B.3.  B.4.  and  B.5.  In  addition,  five 
new  subparagraphs  would  be  added  to 
comply  with  the  Federal  regulations 
that  were  promulgated  subsequent  to 
the  date  the  existing  Agreement  became 
effective.  The  first  proposed 
subparagraph  B.4.c  would  provide  for 
OSM  and  DEQ  to  coordinate  with  each 
other  for  scheduling  a  meeting  with  the 
applicant.  This  is  necessary  to  enhance 
communications  between  the  two 
agencies  as  they  interact  with  the 
applicant,  as  well  as  to  minimize 
duplication  of  communications  with  the 
applicant.  The  second  proposed 
subparagraph  B.4.e  would  be  added  to 
comply  with  the  provisions  of  30  CFR 
745.12(g)(1)  that  requires  DEQ  to  allow 
OSM  access  to  files  relating  to  coal 
mining  operations  on  Federal  lands. 
This  is  necessary  to  safeguard  the 
interests  of  the  Federal  government.  The 
third  proposed  subparagraph  B.4.g 
would  be  added  to  ensure  compliance 
with  the  provisions  of  30  CFR  740.4  (c) 
and  (d)  relating  to  coordination  between 
BLM  and  DEQ  on  matters  relating  to 
regulations  at  43  CFR  Group  3400.  The 
fourth  proposed  subparagraph  B.4.h 
would  allow  OSM  and  DEQ  to  develop 
working  agreements  specifying  anv 
delegable  responsibilities  of  other 
Federal  laws  and  regulations  which  may 
be  delegated  to  DEQ  without 
amendment  to  the  Agreement.  This 
provision  recognizes  that  in  the  interest 
of  reducing  duplication  in  the  review  of 
permit  application  packages  (PAPs). 
DEQ  may  assume  certain 
responsibilities  that  are  fully  or  partially 
delegable  that  would  otherwise  be 
performed  by  OSM.  For  example,  a 
working  agreement  may  specif)'  how 
DEQ  can  assist  the  Secretar\-  in  meeting 
his  responsibilities  under  the  National 
Environmental  Policy  Act  (NEPA).  It  is 
possible  for  DEQ  to  perform  much  of  the 
basic  research  and  analysis  required  for  " 
the  Secretary  to  meet  his  NEPA 
responsibilities,  although  the  Secretar\' 
will  assume  full  responsibility  for 
ensuring  compliance  with  NEPA.  Joint 
preparation  of  NEPA  documents  is  an 
authorized  means  of  achieving  that 
compliance  and  is  consistent  with  30 
CFR  740.4(c)(7).  The  fifth  new  provision 
in  proposed  subparagraph  B.4.i  provides 
that  when  valid  existing  rights  (VER)  are 
determined  to  exist  on  Federal  lands 
under  section  522(e)(3)  of  SMCRA  and 
the  proposed  operation  will  adversely 
affect  either  a  publicly-owned  park  or  a 


historic  place  listed  on  the  National 
Register  of  Hist  .ric  Places  (NRHP),  DEQ 
would  work  with  the  agency  that  has 
jurisdiction  ovt  r  the  publicly-owned 
park,  or  with  *he  agency  that  has 
jurisdiction  i  ver  the  histonc  place,  to 
develop  mutually  acceptable  terms  and 
conditions  for  incorporation  into  the 
permit  to  mitigate  adverse  impacts. 

In  existing  paragraph  B.5.  tne 
Regional  Director  is  required  to  begm  a 
review  of  a  mining  plan  and  permit 
application  for  apparent  completeness. 
As  provided  in  30  CFR  740.4(c)(1).  this 
requirement  would  be  revised  to 
delegate  the  responsibility  to  DEQ  and 
moved  to  proposed  subparagraphs 
B.l.a(2)  where  other  DEQ 
responsibilities  are  described,  and  to 
proposed  subparagraph  B.2.a(5)(d) 
OSM's  responsibilities  to  assist  DEQ  are 
described.  The  provision  in  paragraph 
B.5  requiring  State  Lands  to  inform  the 
Regional  Director  where  OSM  assistance 
will  be  needed  to  perform  any  specific 
or  general  analysis  or  prepare  anv 
studies  or  similar  work,  would  be 
paraphrased  and  included  in  proposed 
subparagraph  B.2.a(5)(e).  The  remaining 
provisions  of  existing  paragraph  B.5. 
would  be  modified  to  make  editorial 
changes  and  would  be  included  in 
proposed  subparagraph  B.4.f. 

Tne  requirements  of  existing 
paragraph  B.f  providing  for  joint  public 
meetings  and  hearings  on  permit 
decisions,  would  be  deleted  because  all 
permit  decisions  would  be  made  by 
DEQ  under  the  amended  cooperative 
agreement. 

The  requirements  of  existing 
paragraph  B  7  relating  to  the  preparation 
of  an  environmental  impact  statement 
and/or  environmental  assessment  to 
comply  with  NEPA  and  the  Montana 
Environmental  Policy  .^ct  (MEPA) 
would  remain  the  same  and  would  be 
included  in  proposed  subparagraph 
B.l.b(l)  where  all  other  responsibilities 
of  DEQ  are  described.  In  addition,  the 
gist  of  the  last  sentence  of  existing 
paragraph  B  7  relating  to  independent 
evaluation  and  approval  of  a  NEPA 
compliance  documents  would  be 
included  as  proposed  subparagraph 
B.2.a(l). 

Existing  paragraph  B  8  would  be 
revised  significantly  relating  to  the 
preparation  of  a  technical  analvsis. 
environmental  analysis,  and  proposed 
^^Titten  decision  on  the  mining  plan  and 
permit  application  review,  independent 
evaluation  of  these  documents,  written 
concurrence  by  the  Regional  Director, 
and  the  requirement  that  "State  Lands 
shall  consider  the  comments  of  the 
Regional  Director  and  send  a  final 
technical  analysis,  environmental 
analysis,  and  proposed  decision  to  the 
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Regional  Director  for  his  written 
concurrence.  The  Regional  Director 
shall  have  30  days  to  act  after  receipt  of 
State  Lands'  final  technical  analysis, 
environmental  analysis,  and  proposed 
decision.  If  no  further  changes  are 
required,  the  Regional  Director  shall 
proceed  in  accordance  with  30  CFR 
741.21."  The  regulation  at  30  CFR 
741.21(a)(2),  and  now  superseded  by 
current  regulation,  was  promulgated  on 
March  13,  1979  and  required  that  "(tlhe 
Director  approve,  or  deny  all 
applications  for  permits  under  the 
Federal  lands  program.  .*.*."  (44  FR 
1,5335.  March  13,  1979).  In  accordance 
with  the  Cin:uit  Court  of  Appeals 
decision  {.\'ational  Wildlife  Federation 
vs.  Donald  Model.  839  F,2d  694  (D.C. 
Cir.  1988))  that  upheld  OSM's  1983 
Federal  program  regulations  (48  FR 
6936,  February  16,  1983),  OSM  is  not 
required  to  issue  permits  under  the 
Federal  lands  program  in  States  that 
have  a  State-Federal  cooperative 
agreement.  However,  due  to  the  above 
language  in  paragraph  B.8  of  existing 
Article  V,  OSM  has  continued  to  issue 
Federal  permits  in  Montana  under  the 
Federal  lands  program.  It  is  the  intent  of 
these  proposed  amendments  that  OSM 
would  not  issue  Federal  permits  in 
Montana  under  the  Federal  lands 
program. 

Therefore,  in  accordance  with 
regulations  at  30  CFR  740.4(c)(1),  OSM 
would  delegate  to  DEQ  the 
responsibility  to  make  a  decision  on 
approval,  disapproval,  or  conditional 
approval  of  the  permit  application 
component  of  the  PAP  as  provided  in 
proposed  paragraph  C.l  of  Article  VI. 
The  existing  requirement  that  "the 
Regional  Director  shall  have  30  days  to 
act  after  receipt  of  State  Lands'  final 
technical  analysis,  environmental 
analysis,  and  proposed  decision",  has 
been  included  in  proposed 
subparagraph  B.2.a(4)  after  making  two 
modifications.  First,  the  existing 
requirement  for  "the  Regional  Director 
to  act  on  State  Lands'  technical  analysis, 
environmental  analysis  and  proposed 
decision"  has  been  replaced  by  the 
catchall  phrase  "exercising  its 
responsibilities".  Two,  the  "30-dav" 
time  limit  has  been  replaced  by  the 
phrase  "timely  manner  governed,  to  the 
extent  possible,  by  the  deadlines 
established  in  the  State  Program".  As 
stated  above  DEQ  would  have  the 
responsibility  to  make  a  decision  on 
approval,  disapproval,  or  conditional 
approval  of  the  permit  application 
component  of  the  P.-KP.  and  OSM  would 
not  need  to  act  on  DEQs  final  technical 
analysis,  environmental  analysis,  and 
proposed  decision.  Further,  due  to 


dwindling  staff  resources  adherence  to 
strict  time  limits  could  be  ver\'  difficult. 
The  provisions  in  existing  paragraph 
B.9  refer  to  sections  of  obsolete 
regulations  at  30  CFR  741.16,  741.17 
and  741.21,  and  hence  would  be 
deleted. 

Approval  of  the  PAP  or  Application  for 
Transfer.  Assignment  or  Sale  of  Permit 
Rights 

Proposed  paragraph  C  would  be  titled 
Approval  of  the  PAP  or  Application  for 
Transfer.  Assignment  or  Sale  of  Permit 
Rights.  As  discussed  earlier 
subparagraph  C.l  would  provide  that 
DEQ  shall  make  a  decision  on  approval, 
conditional  approval  or  disapproval  of 
the  permit  application  component  of  the 
PAP  or  application  for  transfer, 
assignment  or  sale  of  permit  rights  on 
Federal  lands  as  authorized  by  30  CFR 
740.4(c)(1).  Proposed  subparagraph  C.2 
would  require  DEQ  to  consider  the 
comments  of  the  Federal  agencies  and, 
to  the  extent  allowed  by  the  State  Act, 
incorporate  in  the  permit  any  terms  or 
conditions  imposed  by  the  Federal  land 
management  agency  pursuant  to 
applicable  Federal  laws  and  regulations 
as  required  by  30  CFR  740.13(c)(1). 
Proposed  subparagraph  C.3  would 
provide  that  when  a  mining  plan  is 
required  to  be  approved  by  the 
Secretarv'.  DEQ  may  make  a  decision  on 
the  permit  application  component  of  the 
PAP  on  Federal  lands  prior  to  the 
necessary  Secretarial  decision  on  the 
mining  plan,  provided  that  DEQ  advises 
the  applicant  that  Secretarial  approval 
of  the  mining  plan  must  be  obtained 
before  the  applicant  may  conduct 
surface  coal  mining  and  reclamation 
operations  on  the  Federal  lands.  This 
provision  would  serve  two  purposes. 
One,  it  would  enable  DEQ  to  issue  a 
State  permit  within  time  limits  dictated 
by  the  State  program,  and  two.  it  would 
inform  the  applitant  that  a  mining  plan 
approval  from  the  Secretary  must  be 
obtained,  when  necessary,  prior  to 
commencing  certain  coal  mining 
operations.  Finally,  to  bring  the 
permitting  process  to  conclusion  and 
close  the  communication  loop, 
proposed  subparagraph  C.4  would 
require  that  after  DEQ  has  made  a 
decision  on  the  permit  application 
component  of  the  PAP,  DEQ  shall  send 
a  copy  of  the  signed  permit  form  and 
State  decision  document  to  the 
applicant,  OSM,  the  Federal  land 
management  agency  and,  when 
necessary,  to  the  agencv  with 
jurisdiction  over  a  publicly-owned  park 
or  historic  property  listed  in  the  NRHP 
that  would  be  adverselv  affected  by  the 
surface  coal  mining  and  reclamation 
operations. 


Existing  Article  VI:  Inspections 

Proposed  Revised  Article  VII: 
Inspections 

This  article  would  be  renumbered  as 
Article  VII:  Inspections  to  correspond  to 
the  revised  numbering  of  preceding 
articles.  Existing  paragraphs  A,  B,  C,  D, 
and  E  would  be  reorganized  and  revised 
to  delete  references  to  OSM's 
organizational  structure  that  is  no  longer 
in  use,  and  obsolete  regulations.  In 
order  to  increase  clarity,  existing 
paragraph  F  would  be  moved  under 
proposed  Article  VIII:  Enforcement  to 
become  paragraph  E.  No  change  in  the 
meaning  is  intended. 

Existing  Article  VII:  Enforcement 

Proposed  Revised  Article  VIII: 
Enforcement 

This  article  would  be  renumbered  as 
Article  VIII:  Enforcement  to  correspond 
to  the  revised  numbering  of  preceding 
articles.  Changes  in  the  language  are  for 
clarification  purposes  only,  and  also  to 
ensure  consistency  with  other 
cooperative  agreements. 

Existing  paragraph  A  would  be 
revised  to  include  references  to  30  CFR 
Fart  740,  to  replace  "State  Lands"  with 
"DEQ",  and  to  add  that  enforcement 
authority  given  to  the  Secretary  under 
other  Federal  laws  and  Executive 
Orders,  including  but  not  limited  to 
those  listed  in  Appendix  A,  is  reserved 
to  the  Secretary.  No  change  in  its 
meaning  is  intended. 

Existing  paragraph  B  would 
essentially  remain  the  same  except  for 
few  word  changes  for  clarification 
purposes. 

In  order  to  comply  with  revised 
Federal  regulations  a  new  paragraph  C 
would  be  added  to  provide  that  during 
any  inspection  made  solely  by  OSM  or 
during  any  joint  inspection  where  DEQ 
and  OSM  fail  to  agree  regarding  the 
propriety  of  any  particular  enforcement 
action,  OSM  may  take  any  enforcement 
action  necessary  to  comply  with  30  CFR 
parts  842,  843,  845  and  846. 

Existing  paragraph  C  would  be 
renumbered  D  but  would  retain  the 
same  provisions.  As  mentioned  above  a 
proposed  paragraph  E  would  be  added 
to  incorporate  the  language  of  existing 
paragraph  F  of  Article  VI:  Inspections. 

Existing  paragraph  D  would  be 
renumbered  F,  without  making  any 
change  in  its  meaning. 

Existing  Article  VIII:  Bonds 

Proposed  Revised  Article  IX:  Bonds 

This  article  would  be  renumbered  as 
Article  IX:  Bonds  to  correspond  to  the 
revised  numbering  of  preceding  articles. 
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Existing  paragraph  A  would  be 
revised  to  delete  reference  to  the 
Regional  Director  because  of 
organizational  changes  in  OSM. 
Addition  of  the  new  word 
"performance"  in  front  of  the  word 
"bond"  is  necessary  to  conform  to  the 
regulatory  language.  The  phrase  "jointly 
payable  to  both  the  United  States  and 
DEQ",  and  the  sentence  "such  bond 
shall  provide  that  if  this  Agreement  is 
terminated  under  the  provisions  of  30 
CFR  745.15,  the  portion  of  the  bond 
covering  the  Federal  lands  shall  be 
payable  only  to  the  United  States" 
would  be  added  to  ensure  conformance 
with  the  provisions  of  Federal  lands 
program  regulations  at  30  CFR 
740.15(b). 

Existing  paragraph  B  would  be 
expanded  to  provide  DEQ  with  the 
primary  responsibility  for  approval  and 
release  of  performance  bonds.  The 
revised  paragraph  B  would  require  OSM 
concurrence  in  the  release  by  DEQ  of  a 
performance  bond  on  lands  subject  to  an 
approved  mining  plan.  However,  prior 
to  such  concurrence,  OSM  shall 
coordinate  with  other  Federal  agencies 
that  have  authority  over  the  lands 
involved.  This  requirement  would 
ensure  the  protection  of  interests  of  all 
Federal  agencies.  DEQ  would  also  be 
required  to  annually  advise  OSM  of 
adjustments  to  the  performance  bond  as 
provided  in  the  existing  paragraph  B. 

Proposed  paragraph  C  would  be 
added  to  safeguaird  the  interests  of  the 
U.S.  government,  and  provide  that 
performance  bonds  will  be  subject  to 
forfeiture  with  the  concurrence  of  OSM. 
in  conformance  with  the  requirement  of 
the  State  program,  and  OSM  may  not 
withhold  its  concurrence  unless  DEQ's 
forfeiture  decision  is  not  in  accordance 
with  the  requirements  and  procedures 
of  the  State  program. 

Proposed  paragraph  D  would  be 
added  to  ensure  consistency  with  other 
cooperative  agreements.  T'his  paragraph 
would  seek  to  remind  the  applicant. 
OSM,  and  DEQ  that  submission  of  a 
performance  bond  does  not  satisfy  the 
requirements  of  a  Federal  lease  bond 
required  by  43  CFR  3474.  or  the 
requirements  of  a  Federal  lessee 
protection  bond  pursuant  to  section  715 
of  SMCRA.  Distinct  from  the 
performance  bond,  the  Federal  lease 
bond,  made  payable  to  the  United  States 
through  BLM,  is  required  to  be  posted 
by  the  applicant  for  a  coal  lease  to 
assure  compliance  with  the  terms  and 
conditions  of  a  Federal  coal  lease, 
whereas  the  Federal  lessee  protection 
bond,  made  payable  to  the  United  States 
or  the  State,  whichever  is  applicable,  is 
required  to  be  posted  by  the  applicant 
for  a  coal  mine  and  reclamation  permit 


for  use  and  benefit  of  a  permittee  or 
lessee  of  surface  lands  to  secure 
payment  of  any  damages  to  crops  or 
tangible  improvements  on  Federal 
lands. 

Existing  Article  IX:  Designation  of  Lands 
as  Unsuitable 

Proposed  Revised  Article  X:  Designating 
Land  Areas  Unsuitable  for  All  or  Certain 
Types  of  Surface  Coal  Mining  and 
Reclamation  Operations  and  Activities, 
and  Valid  Existing  Rights  and 
Compatibility  Determinations 

This  article  would  be  renumbered  and 
retitled  as  Article  X:  Designating  Land 
Areas  Unsuitable  for  All  or  Certain 
Types  of  Surface  Coal  Mining  and 
Reclamation  Operations  and  Activities, 
and  Valid  Existing  Rights  and 
Compatibility  Determinations.  The 
change  in  numbering  would  ensure 
conformance  with  the  revised 
numbering  of  preceding  articles.  The 
change  in  article  heading  would  reflect 
expansion  in  the  subject  matter  to 
incorporate  regulatory  requirements  that 
have  been  promulgated  over  the  years 
since  the  execution  of  the  existing 
cooperative  agreement.  Proposed  article 
X  would  consist  of  two  paragraphs. 

Unsuitability  Petitions 

Existing  paragraph  A  would  be 
redesignated  A.  Unsuitability  Petitions. 
and  would  include  two  proposed 
subparagraphs. 

Proposed  subparagraph  A.l  would 
include  the  opening  language  from 
existing  paragraph  B  stating  that  the 
authority  to  designate  Federal  lands  as 
unsuitable  for  mining,  would  be 
reserved  to  the  Secretary.  The  language 
in  the  second  sentence  of  existing 
paragraph  B  would  be  modified  and 
included  in  proposed  subparagraph  A.l. 
The  modified  language  would  state  that 
unsuitability  petitions  would  be  filed 
with  OSM  and  would  be  processed  in 
accordance  with  30  CFR  769. 

Proposed  subparagraph  A. 2  would 
include  the  existing  requirements  of 
paragraph  A  regarding  cooperation 
between  OSM  and  DEQ  in  processing 
petitions  to  designate  lands  as 
unsuitable  for  mining.  During 
processing  of  such  petitions,  OSM 
would  also  be  required  to  coordinate 
with,  and  solicit  comments  from  the 
appropriate  Federal  land  management 
agency 

Valid  Existing  Rights  (VER)  and 
Compatibility  Determinations 

Existing  paragraph  B  would  be 
redesignated  B.  Valid  Existing  Rights 
(VER)  and  Compatibility 
Determinations. 


As  stated  above  the  provisions  of 
existing  paragraph  B  would  be 
incorporated  in  subparagraph  A.l. 
Proposed  paragraph  B  would  include 
five  proposed  subparagraphs  that  would 
describe  roles  and  responsibilities  of 
OSM  and  DEQ  in  VER  and  compatibility 
determinations  for  coal  mining 
operations  pursuant  to  the  requirements 
of  section  522(e)  of  SMCRA, 

Proposed  subparagraph  B  1  would 
provide  that  the  Secretary  will  make  the 
VER  determination  for  Federal  lands 
within  the  boundaries  of  areas  specified 
under  section  522(e)(1)  of  SMCRA.  For 
coal  mining  operations  conducted  both 
on  Federal  and  non-Federal  lands,  the 
Secretan,'  will  make  the  VTR 
determinations  for  the  Federal  lands 
and  DEQ  will  make  such  determinations 
for  the  State  and  private  lands. 

Subparagraph  B.2  would  provide  that 
the  Secretary'  will  make  VER 
determinations  for  Federal  lands  within 
the  boundaries  of  any  area  specified  in 
section  522(e)(2).  and  OSM  will  process 
requests  for  determination  of 
compatibility  lor  these  areas. 

Subparagraph  B.3  would  provide  that 
DEQ  will  make  the  VER  determination 
for  the  publicly-owned  park  or  places 
included  in  the  National  Register  of 
Historic  Places  (NRHP)  protected  under 
section  522(e)(3)  of  SMCRA:  DEQ  will 
consult  with  the  State  Historic 
Preservation  Officer  to  determine  if  the 
proposed  operation  will  adversely  affect 
any  publicly-owned  park  or  place  Usted 
on  the  NRHP.  This  subparagraph  would 
also  provide  that  surface  coal  mining 
and  reclamation  operations  mav  be 
permitted  on  Federal  lands  protected 
under  section  522(e)(3)  of  SMCRA  if 
jointly  approved  by  DEQ.  and  the 
Federal.  State,  or  local  agency  with 
jurisdiction  o .  er  the  publicly-owned 
park  or  the  historic  place,  and  DEQ  will 
coordinate  with  these  agencies  for 
developing  mutually  acceptable  permit 
conditions  to  mitigate  environmental 
impacts  on  such  park  and  place. 

Subparagraph  B.4  would  provide  that 
DEQ  will  make  the  VER  determination, 
on  Federal  lands  for  all  areas  specified 
in  section  522(e)  (4)  and  (5)  of  SMCR.\ 
as  unsuitable  for  mining. 

Subparagraph  B.5  summarizes  that 
whenever  DEQ  will  make  \TR 
determinations  for  Federal  lands.  DEQ 
will  consult  with  OSM  and  the 
appropriate  Federal  agency. 

Existing  Articles  X  through  XII  would 
be  renumbered  as  proposed  .Articles  XI 
through  XIII.  The  word  "cooperative" 
before  the  word  "agreement",  however, 
would  be  deleted  from  the  heading  of 
each  Article  in  conformance  with  the 
introductory  language  preceding  Article 
I.  No  substantive  changes  are  proposed. 
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Existing  Article  XIII:  Changes  in  State  or 
Federal  Standards 

Proposed  Revised  Article  XTV:  Changes 
in  State  or  Federal  Standards 

Article  XIH  would  be  renumbered  to 
read  Article  XIV:  Changes  in  State  or 
Federal  Standards.  It  would  include  two 
paragraphs  that  would  include  revisions 
in  existing  language  to  increase  clarity 
and  to  add  relevant  statutory  and 
regulatory  cites. 

Existing  Article  XTV:  Changes  in 
Personnel  and  Organization 

Proposed  Revised  Article  XV:  Changes 
in  Personnel  and  Organization 

Article  XTV  would  be  renumbered  to 
read:  Article  XV:  Changes  in  Personnel 
and  Organization.  Paragraph  A  of  this 
Article  would  include  tie  language  of 
existing  Article  XTV  but  would  be 
revised  to  make  minor  editorial  changes 
to  increase  clarity.  The  new  paragraph 
B  would  be  added  to  obviate  the  need 
for  changes  to  this  agreement  in  the 
event  of  any  changes  in  the  State  Act 
that  may  transfer  administration  of  this 
Agreement  to  another  State  agency.  In 
that  event,  all  references  to  DEQ  in  this 
agreement  would  apply  to  that  agency. 

Existing  Article  XV:  Reservation  of 
Rights 

Proposed  Revised  Article  XVI: 
Reservation  of  Rights 

Article  XV  would  be  renumbered  to 
read:  Article  XVI:  Reservation  of  Rights. 
Existing  language  would  be  revised  to 
make  minor  editorial  changes  to  delete 
references  to  several  statutes  without 
changing  its  meaning. 

Article  XVI:  Definitions  would  be 
renumbered  as  proposed  Article  III: 
Defirutions  and  would  be  revised  to 
include  additional  30  CFR  references. 

HI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  proposed  rule  is  exempt  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  Executive  Order  12866 
(Regulatory  Planning  and  Review) 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 


SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  states  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Farts  730.  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  under  the  Paj>erwork 
Reduction  Act  (44  U.S.C.  3507  et  seq.). 

5  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.).  The  rule  would 
amend  the  cooperative  agreement 
between  the  Department  of  the  Interior 
and  the  State  of  Montana  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
within  Montana  under  the  permanent 
regulatory  program.  The  proposed 
rulemaking  would  streamline  the 
permitting  process  in  Montana  by 
delegating  to  Montana  the  sole 
responsibility  to  issue  permits  for  coal 
mining  and  reclamation  operations  on 
Federal  lands  under  the  Federal  lands 
program  regulations,  and  would 
eliminate  duplicative  permitting 
requirements,  thereby  increasing 
governmental  efficiency,  which  is  one  of 
the  purposes  of  the  cooperative 
agreement.  This  amendment  would  also 
update  the  cooperative  agreement  to 
reflect  current  regulations  and  agency 
structures. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 


7.  Author 

The  principal  author  of  these 
proposed  regulations  is  Ranvir  Singh, 
P.E.,  Western  Regional  Coordinating 
Center,  1999  Broadway,  Suite  3320, 
Denver,  CO  80202-5733. 

List  of  Subjects  in  30  CFR  Part  926 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  January  3,  1997. 

Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  926  is  proposed 
to  be  amended  as  follows: 

PART  926— {AMENDED] 

1.  The  authority  citation  for  Part  926 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  Public 
Law  95-«7. 

2.  Section  926.30  is  revised  to  read  as 
follows: 

§926.30    State-Federal  coop*rBtiv» 
eQreement. 

The  Governor  of  the  State  of  Montana 
(Governor)  and  the  Secretary  of  the 
Department  of  the  Interior  (Secretary)  enter 
into  a  State-Federal  Cooperative  Agreement 
(Agreement)  to  read  as  follows: 

Article  I:  Authority,  Purposes,  and 
Responsible  Agencies 

A.  Authority 

This  Agreement  is  authorized  by  section 
523(c)  of  the  Sur&ce  Mining  Control  and 
Reclamation  Act  (SMCRA),  30  U.S.C. 
$  1273(c),  which  allows  a  State  with  a 
permanent  regulatory  program  approved  by 
the  Secretary,  under  30  U.S.C  1253,  to  elect 
to  enter  into  an  agreement  for  State  control 
and  regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands. 
This  Agreement  provides  for  State  regulation 
of  coal  exploration  operations  >  not  subject  to 
43  CFR  Group  3400,  and  surface  coal  mining 
and  reclamation  operations  and  activities  in 
Montana  on  Federal  lands  consistent  with 
SMCRA,  the  Federal  lands  program  (30  CFR 
Chapter  VII,  Subchapter  D),  and  the  Montana 
State  Program  (State  Program),  including 
among  other  things,  the  Montana  Strip  and 
Underground  Mine  Reclamation  Act,  Part  2, 
Chapter  4,  Title  82,  Montana  Code  Annotated 
(State  Act  or  MCA). 

B.  PurjxDses 

The  purposes  of  the  Agreement  are  to  (1) 
foster  State-Federal  cooperation  in  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands  and 
coal  exploration  operations  not  subject  to  43 
CFR  Group  3400;  (2)  minimize 
intergovernmental  overlap  and  duplication; 
and  (3)  provide  effective  and  uniform 


<  The  term  "Exploration  operations"  is  referred  to 
as  "Prospecting"  in  the  Montane  State  Program. 
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Indian  lands  in  Montana. 


1417 


Q  Responsible  Agencies 

The  Montana  Department  of 
Environmental  Quality  (DEQ)  has,  and  shall 
continue  to  have,  authority  under  State  law 
to  administer  this  Agreement  on  behalf  of  the 
Governor.  The  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  shall 
administer  this  Agreement  on  behalf  of  the 
Secretary. 

Article  U:  Effective  Date 

Upon  signing  by  the  Secretary  and  the 
Governor,  this  A^eement  will  take  eSect  (30 
days  after  final  publication  as  rule  making  in 
the  Federal  ResMerj.'  This  Agreement  shall 
remain  in  effect  until  terminated  as  provided 
in  Article  XI. 

Article  ID:  Definitions 

The  tenns  and  phrases  used  in  this 
A^eement,  except  the  term  "permit 
application  package  (PAP),"  will  be  given  the 
meanings  set  forth  in  SMC31A,  30  CFR  Parts 
700,  701,  740,  and  761,  and  the  State 
Program,  including  the  State  Act  and  the 
regulations  pnxnulgated  pursuant  to  the 
State  Act.  Where  there  is  a  conflict  between 
the  above-refBrenced  State  and  Federal 
definitions,  the  definitions  used  in  the  State 
Program  will  apply,  unless  otherwise 
required  by  Fednal  r^ulation. 

The  term  "permit  application  package 
(PAP),"  for  the  purposes  of  this  cooperative 
agreement,  means  a  proposal  to  conduct 
surface  coal  mining  and  reclamation 
operations  on  Fedoal  lands,  including  an 
application  for  a  permit,  p>ermit  revision, 
permit  amendment,  or  permit  renewal,  and 
all  information  required  by  SMCRA,  the 
Federal  regulations,  the  State  Program,  this 
agreement,  and  all  other  applicable  laws  and 
regulaticms,  including,  with  respect  to  leased 
Federal  coal,  the  Mineral  Leasing  Act  and  its 
implementing  regulations. 

Article  IV:  Applicability 

In  accordance  with  the  Federal  lands 
program,  the  laws,  regulations,  terms  and 
conditions  of  the  State  Program  are 
applicable  to  Federal  lands  in  Montana 
except  as  otherwise  stated  in  this  Agreement, 
SMCRA,  30  CFR  740.4,  740.11(a),  and  745.13 
or  other  applicable  Federal  laws.  Executive 
Orders,  or  regulations. 

Article  V:  Requirements  for  the  Agreement 

A.  The  Governor  end  the  Secretary  affirm 
that  they  will  comply  with  all  provisions  of 
this  Agreement. 

B.  Funds 

1.  The  State  shall  devote  adequate  funds  to 
the  administration  and  enforcement  on 
Federal  lands  in  Montana  of  the  requirements 
contained  in  the  State  Program.  If  the  State 
complies  with  the  terms  of  this  Agreement, 
and  if  necessary  funds  have  been 
appropriated,  OSM  shall  reimburse  the  State 
as  provided  in  section  705(c)  of  SMCRA  and 
30  CFR  735.16  for  the  costs  associated  with 
carrying  out  responsibilities  under  this 


'See  explanation  in  Article  D  at  46  FR  20983. 
April  8,  1981. 


Agreement  The  amount  of  such  funds  shall 
be  determined  in  accordance  with  the 
provisions  of  Chapter  3-10  and  Appendix 
111  of  the  Federal  Assistance  Manual. 

2.  If  DEQ  applies  for  a  grant  but  sufficient 
funds  have  not  been  appropriated  to  OSM, 
OSM  and  DEQ  shall  promptly  meet  to  decide 
on  appropriate  measures  that  will  insure  that 
sur&ce  coal  mining  and  reclamation 
operations  on  Federal  lands  in  Montana  are 
regulated  in  accordance  with  the  State 
Program. 

3.  Funds  provided  to  IffiQ  under  this 
Agreement  will  be  adjusted  in  accordance 
with  the  program  income  provisions  of  43 
CFR  Part  12. 

Q  Reports  and  Records 

DEQ  shall  submit  aimual  reports  to  OSM 
containing  information  with  respect  to  its 
compliance  with  the  terms  of  this  Agreement 
pursuant  to  30  CFR  745.12(d).  Upon  request, 
DEQ  and  OSM  shall  exchange,  except  where 
prohibited  by  Federal  or  State  law. 
information  developed  under  this 
Agreement.  OSM  shall  provide  DEQ  with  a 
copy  of  any  final  evaluation  report  prepared 
oonceming  State  administration  and 
enforcement  of  this  Agreement.  DEQ 
comments  on  the  repOTt  will  be  attached 
before  being  sent  to  the  Congress  or  other 
interested  ftarties. 

D.  Personnel 

DEQ  shall  maintain  the  necessary 
personnel  to  fully  implement  this  Agreement 
in  accordance  with  the  provisions  of  SMCRA, 
the  Federal  lands  i»ogram,  and  the  State 
Program. 

E.  Equipment  and  Facilities 
DEQ  shall  assure  itself  access  to 

equipment,  laboratories,  and  &cilities  with 
which  all  inspections,  investigations,  studies, 
tests,  and  anaiyses  can  be  performed  and 
which  are  necessary  to  carry  out  the 
requirements  of  this  Agreement. 

F.  Permit  Application  Fees  and  Civil 
Penalties 

The  amount  of  the  fise  accompanying  an 
application  for  a  permit  to  conduct  surface 
coal  mining  and  reclamation  operations  on 
Federal  lands  in  Montana  shall  be 
determined  in  accordance  with  section  82-4- 
223(1)  of  MCA,  and  the  applicable  provisions 
of  Federal  law.  All  permit  fees  and  civil 
penalty  fines  shall  be  accounted  for  in 
accordance  with  the  provisions  of  43  CFR 
Part  12.  Permit  fees  will  be  considered 
program  income.  Qvil  penalties  will  not  be 
considered  program  income.  The  Financial 
Status  Report  submitted  pursuant  to  30  CFR 
735.26  shall  include  the  amount  of  ptermit 
application  fees  collected  and  attributable  to 
Federal  lands  during  the  State  fiscal  year. 

Article  VI:  Review  and  Approval  of  the  PAP 
or  Application  for  Transfer.  Assignment  or 
Sale  of  Permit  Rights 

A.  Receipt  and  Distribution  of  the  PAP  or 
Application  for  Transfer,  Assignment  or  Sale 
of  Permit  Rights 

1.  DEQ  shall  require  an  applicant 
proposing  to  conduct  surfece  coal  mining 
and  reclamation  operations  on  Federal  lands 
to  submit  to  E^Q  the  appropriate  number  of 


copies  of  a  PAP  or  application  for  transfer, 
assignment  or  <ale  of  permit  righu.  The  PAP 
Oft  application  for  transfer,  assignment  or  sale 
of  permit  righte  shall  meet  the  requiremenU 
of  30  CFR  Part  740,  shall  be  in  the  form 
required  by  DEQ,  and  shall  contain,  at  a 
minimum,  the  information  required  by  30 
CFR  740.13(b),  including; 

a.  Information  necessary  for  DEQ  to  make 

a  determination  of  compliance  with  the  State 
Program; 

b.  Any  supplemental  information  required 
by  OSM,  the  Bureau  of  Land  Management 
(BLM),  and  the  Federal  land  management 
agency.  This  information  shall  be  appropriate 
and  adequate  for  OSM  and  the  appropriate 
Federal  agencies  to  make  determinations  of 
compliance  with  applicable  requiremenU  of 
SMCRA,  the  Mineral  Leasing  Act  (MLA)  of 
1920,  as  amended,  the  Federal  lands 
program,  and  other  Federal  laws.  Executive 
Ordera,  and  regulations  which  these  agencies 
administer. 

2.  Except  as  otherwise  agreed  in  writing  by 
Federal  agencies,  upon  receipt  of  a  PAP  or 
application  for  transCer,  assignment  or  sale  of 
permit  righta,  DEQ  shall  ensure  that  an 
appropriate  number  of  copies  of  the  PAP  or 
application  for  transfer,  assignment  at  sale  of 
permit  righta  are  {HDvided  to  OSM,  the 
Federal  land  management  agency,  and  any 
other  appropriate  Federal  agency. 

B.  Review  of  the  PAP  at  Application  for 
Transfer.  Assignment  or  Sale  of  Permit  Righta 
1.  DEQ  is  responsible  for 
a.  As  authorized  by  30  CFR  740.4(c), 

(1)  Being  the  primary  point  of  contact  with 
the  applicant  regarding  the  review  of  the  PAP 
at  application  for  transfer,  assignment  or  sale 
of  permit  righta  and  communications 
ra^rding  all  decisions  and  detsnninations 
with  respect  to  the  PAP  or  application  for 
transfer,  assignment  or  sale  of  permit  righta; 

(2)  Analysis,  review,  and  approval, 
conditional  approval,  or  disapproval  of  the 
permit  application  component  of  the  PAP  or 
application  for  transfer,  assignment  or  sale  of 
permit  righta  for  surfece  coal  mining  and 
reclamation  operations  on  Federal  Unds  in 
Montana; 

(3)  Obtaining  the  comments  and  findings  of 
Federal  agencies  with  jurisdiction  or 
responsibility  over  Federal  lands  affected  by 
the  operations  proposed  in  the  PAP  or 
application  for  transfer,  assignment  or  sale  of 
permit  righta,  unless  otherwise  agreed  in 
writing  by  Federal  agencies.  DEQ  shall 
request  such  Federal  agencies  to  provide  to 
DEQ  their  requesta  for  additional  information 
or  their  findings  within  45  days  of  the  receipt 
of  the  request; 

(4)  Obtaining  OSM's  determination 
whether  the  PAP  involving  leased  Federal 
coal  constitutes  a  mining  plan  modification 
under  30  CFR  746  18.  and  infonning  the 
applicant  of  such  determination: 

(5)  Consulting  with  and  obtaining  the 
consent,  as  necessary,  of  the  Federal  land 
management  agency  pursuant  to  30  CFR 
740.4(c)(2),  with  respJect  to  post-mining  land 
use  and  to  any  sp>ecial  requiremenU 
necessary  to  protect  non-coal  resources  of  the 
areas  that  will  be  sniscted  by  surface  coal 
mining  and  reclamation  op>erations: 

(6)  Qonsulting  with  and  obtaining  the 
consent,  as  necessary,  of  BLM  pursuant  to  30 
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CFR  740.4(c)(3),  with  lespect  to  requirements 
relating  to  the  development,  production  and 
recovery  of  mineral  resources  on  lands 
affocted  by  surface  coal  mining  and 
reclamation  operations  involving  leased 
Federal  coal  pursuant  to  43  CFR  Group  3400; 

(7)  Approval  and  release  of  performance 
bonds  pursuant  to  Article  IX.B.  and  approval 
and  maintenance  of  liability  insurance; 

(8)  Review  and  approval  of  exploration 
operations  not  subject  to  the  requirements  of 
43  CFR  Group  3400,  as  provided  in  30  CFR 
740.4(c)(6). 

b.  La  addition,  where  a  mining  plan  action 
is  required  under  30  CFR  Part  746.  as 
determined  by  OSM: 

(1)  Preparation  of  documentation  to 
comply  with  the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  However, 
OSM  will  retain  the  responsibility  for  the 
exceptions  in  30  CFR  740.4(c)(7)(i)  through 
(vii).  DEQ  and  OSM  shall  coordinate  and 
cooperate  with  each  other  so  that,  if  possible, 
one  Environmental  Assessment  or 
Environmental  Impact  Statement  is  produced 
to  comply  with  NEPA  and  the  Montana 
Environmental  Policy  Act  (MEPA); 

(2)  Preparation  of  a  State  decision  package, 
which  includes  written  findings  indicating 
that  pennit  application  component  of  the 
PAP  is  in  compliance  with  the  terms  of  the 
State  Program,  a  technical  analysis  of  the 
PAP,  and  supporting  documentation. 

2.  OSM  is  responsible  for 

a.  When  the  PAP  includes  Federal  lands. 

(1)  Making  determinations  and  evaluations 
far  NEPA  compliance  documents  as  required 
by  30  CTR  740.4(c)(7)(i)  through  (vii); 

(2)  Reviewnng  the  appropriate  portions  of 
the  PAP  for  compliance  with  the  non- 
delegable responsibilities  of  the  Secretary 
pursuant  to  SMCRA  and  30  CFR  745.13.  and 
for  compliance  with  the  requirements  of 
other  Federal  laws.  Executive  Ordere,  and 
regulatioas; 

(3)  Consulting  with  the  Federal  land 
management  agency,  and  determining 
whether  the  PAP  constitutes  a  mining  plan 
modification  under  30  CFR  746.18.  and 
informing  DEQ,  whenever  practical  within  30 
days  of  receiving  a  copy  of  the  PAP  for 
operations  on  Federal  lands,  of  such 
determination; 

(4)  Exercising  its  responsibilities  in  a 
timely  manner  governed,  to  the  extent 
poasible,  by  the  deadlines  established  in  the 
State  Program; 

(5)  Assisting  DEQ,  upon  request,  in 
carrying  out  its  responsibilities  by: 

(a)  Coordinating  resolution  of  conflicts 
between  DEQ  and  other  Federal  agencies  in 
a  timely  manner. 

(b)  Obtaining  comments  and  findings  of 
other  Federal  agencies  with  jurisdiction  or 
responsibility  over  Federal  lands; 

(c)  Scheduling  joint  meetings  between  DEQ 
and  Federal  agencies; 

(d)  Reviewing  and  analyzing  the  PAP.  to 
the  extent  possible,  and  providing  to  DEQ  the 
work  product  within  50  days  of  receipt  of  the 
State's  request  for  such  assistance,  unless  a 
difierent  time  is  agreed  upon  by  OSM  and 
DEQ;  and 

(e)  Providing  technical  assistance,  if 
available  OSM  resources  allow. 

b.  In  addition,  where  a  mining  plan  action 
is  required  pursuant  to  30  CFR  Part  746; 


(1)  Consulting  with  and  obtaining  the 
concurrences  of  BLM.  the  Federal  land 
management  agency,  and  any  other  Federal 
agency,  as  necessary,  prior  to  making 
recommendation  to  the  Secretary  concerning 
approval  of  the  mining  plan; 

(2)  Upon  notification  from  the  DEQ  that 
certain  permit  conditions  required  by  the 
Federal  land  management  agency  are  not 
incorporated  in  the  State  pennit,  OSM  will 
determine  whether  such  conditions  are 
necessary.  When  OSM  believes  the 
conditions  are  necessary.  OSM  will  work 
with  the  Federal  land  management  agency  to 
find  another  means  to  resolve  the  issue  and, 
where  appropriate,  OSM  will  facilitate  the 
attachment  of  conditions  to  the  appropriate 
Federal  authorizations;  and 

(3)  Providing  a  decision  document  to  the 
Secretary  recommending  approval, 
disapproval,  or  conditional  approval  of 
mining  plans  or  modifications  thereof. 

3.  The  Secretary: 

a.  Shall  concvirrently  carry  out  his 
resp>onsibilities  that  cannot  be  delegated  to 
DEQ  pursuant  to  SMCRA  and  30  CFR  745.13, 
the  Federal  lands  program,  the  Mineral 
Leasing  Act  (MLA),  NEPA,  this  Agreement, 
and  other  applicable  Federal  laws  including, 
but  not  limited  to,  those  listed  in  Appendix 
A.  The  Secretary  shall  carry  out  these 
responsibilities  in  a  timely  manner  and  will 
avoid,  to  the  extent  possible,  duplication  of 
the  responsibilities  of  the  State  as  set  forth 

in  this  Agreement  and  the  State  Program: 

b.  Reserves  the  right  to  act  independently 
of  DEQ  to  carry  out  his  responsibilities  under 
laws  other  than  SMCRA.  and  where  Federal 
law  permits,  to  delegate  some  of  the 
responsibilities  to  OSM;  and 

c.  Shall  be  resp)onsible  for  approval, 
disapproval,  or  conditional  approval  of 
mining  plans  and  modifications  thereof  with 
respect  to  lands  containing  leased  Federal 
coal  in  accordance  with  30  CFR  740.4(a)(1). 

4.  Coordination: 

a.  As  a  matter  of  practice,  OSM  will  not 
independently  initiate  contacts  with 
applicants  regarding  completeness  or 
deficiencies  of  a  PAP  or  application  for 
transfer,  assignment  or  sale  of  permit  rights 
with  respect  to  matters  covered  by  the  State 
Program. 

b.  OSM  and  DEQ  shall  coordinate  with 
each  other  during  the  review  process  of  a 
PAP  or  application  for  transfer,  assignment  or 
sale  of  permit  rights  as  needed. 

c.  OSM  and  DEQ  may  request  and  schedule 
meetings  with  the  applicant  with  adequate 
advance  Aotice  to  each  other. 

d.  DEQ  shall  keep  OSM  informed  of 
findings  made  during  the  review  process 
which  bear  on  the  responsibihties  of  OSM  or 
other  Federal  agencies.  DEQ  shall  send  to 
OSM  copies  of  any  correspondence  with  the 
applicant  and  any  information  received  from 
the  applicant  regarding  the  PAP  or 
application  for  transfer,  assignment  or  sale  of 
pennit  rights.  OSM  shall  send  to  DEQ  copies 
of  all  OSM  correspondence  with  the 
applicant  and  any  other  information  received 
from  the  applicant  which  may  have  a  bearing 
on  the  PAP  or  application  for  transfer, 
assignment  or  sale  of  permit  rights.  Any 
conflicts  or  differences  of  opinions  that  may 
develop  during  the  review  process  should  be 
resolved  at  the  lowest  possible  staff  level. 


e.  OSM  shall  have  access  to  DEQ  files 
concerning  operations  on  Federal  lands. 

f.  Where  a  mining  plan  action  is  required 
pursuant  to  30  CFR  Part  746,  OSM  and  DEQ 
shall  develop  a  work  plan  and  schedule  for 
the  PAP  review  and  each  will  designate  a 
project  leader.  The  project  leaders  will  serve 
as  the  primary  points  of  contact  between 
OSM  and  DEQ  throughout  the  review 
process.  Not  later  than  50  days  after  receipt 
of  the  PAP,  unless  a  different  time  is  agreed 
upon,  OSM  shall  furnish  DEQ  with  its  review 
comments  on  the  PAP  and  specify  any 
requirements  for  additional  data.  DEQ  shall 
provide  OSM  all  available  information  that 
may  assist  OSM  in  preparing  any  findings  for 
the  mining  plan  action. 

g.  On  matters  concerned  exclusively  with 
regulations  under  43  CFR  Group  3400,  BLM 
will  be  the  primary  contact  with  the 
applicant  and  shall  inform  DEQ  of  its  actions 
and  provide  DEQ  with  a  copy  of 
documentation  on  all  decisions. 

h.  Responsibilities  and  decisions  which 
can  be  delegated  to  DEQ  under  applicable 
Federal  laws  other  than  SMCRA  may  be 
specified  in  working  agreements  between 
OSM  and  DEQ,  with  the  concurrence  of  any 
Federal  agency  involved,  and  without 
amendment  to  this  Agreement. 

i.  In  the  case  that  valid  existing  rights 
(VER)  are  determined  to  exist  on  Federal 
lands  under  section  522(e)(3)  of  SMCRA 
where  the  proposed  operation  will  adversely 
a^Bct  either  a  publicly-owned  park,  or  a 
historic  place  listed  in  the  NRHP.  DEQ  shall 
work,  respectively,  ¥rith  the  agency  with 
jurisdiction  over  the  publicly-owned  park  or 
the  agency  with  jurisdiction  over  the  historic 
place,  to  develop  mutually  acceptable  terms 
and  conditions  for  incorporation  into  the 
permit  to  mitigate  adverse  impacts. 

C.  Approval  of  the  PAP  or  Application  for 
Transfer,  Assignment  or  Sale  of  Permit  Rights 

1.  DEQ  shall  make  a  decision  on  approval, 
conditional  approval,  or  disapproval  of 
permit  application  component  of  the  PAP  or 
application  for  transfer,  assignment  or  sale  of 
ptermit  rights  on  Federal  lands. 

2.  I^Q  must  consider  the  comments  of 
Federal  agencies  in  the  context  of  permit 
issuance  and  will  dociunent  these  comments 
in  the  record  of  permit  decisions.  To  the 
extent  allowed  by  Montana  law,  p)ermits 
issued  by  DEQ  will  include  terms  and 
conditions  impxised  by  the  Federal  land 
management  agency  pursuant  to  applicable 
Federal  laws  and  regulations  other  than 
SMCRA,  in  accordance  wjfh  30  CFR 
740.13(c)(1).  When  Federal  agencies 
recommend  permit  conditions  and  these 
conditions  are  not  adopted  by  DEQ,  DEQ  will 
provide  OSM  with  documentation  as  to  why 
they  were  not  incorpwrated  as  permit 
conditions. 

3.  When  a  mining  plan  action  is  required 
punuant  to  30  CFR  p>art  746,  DEQ  may  make 
a  decision  on  approval,  conditional  approval, 
or  disapproval  of  permit  application 
compmnent  of  the  PAP  on  Federal  lands  in 
accordance  with  the  State  Program  prior  to 
the  necessary  Secretarial  decision  on  the 
mining  plan,  provided  that  DEQ  advises  the 
applicant  that  Secretarial  approval  of  the 
mining  plan  action  must  be  obtained  before 
the  applicant  may  conduct  surface  coal 
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niining  and  reclamation  operations  on  the 
Federal  lands.  Jo  the  extent  allowed  by  the 
State  law,  DEQ  shall  reserve  the  right  to 
amend  or  rescind  any  requirements  of  the 
permit  to  conform  with  any  terms  or 
conditions  imposed  by  the  Secretary  in  the 
approval  of  the  mining  plan. 

4.  After  making  its  decision  on  the  permit 
application  component  of  the  PAP,  DEQ  shall 
send  a  copy  of  the  signed  permit  form  and 
State  decision  document  to  the  applicant, 
OSM,  the  Federal  land  management  agency, 
and  any  agency  with  jurisdiction  over  a 
publicly-owned  park,  or  historic  property 
included  in  the  National  Register  of  Historic 
Places  (NRHP)  which  would  be  adversely 
affected  by  the  surface  coal  mining  and 
reclamation  ofwrations. 


Article  VU:  Inspections 

A.  DEQ  shall  conduct  inspections  on 
Federal  lands  in  accordance  with  30  CFR 
740.4(c)(5)  and  prepare  and  file  inspection 
reports  in  accordance  with  the  approved 
State  Program. 

B.  DEQ  shall,  subsequent  to  conducting 
any  inspection  on  Federal  lands,  file  with 
OSM's  appropriate  Field  Office  an  inspection 
report  describing:  (1)  The  general  conditions 
of  the  lands  under  the  lease,  permit,  or 
license;  (2)  the  manner  in  which  the 
operations  are  being  conducted;  and  (3) 
whether  the  operator  is  complying  with 
applicable  performance  standards  and 
reclamation  requirements. 

C  DEQ  will  be  the  point  of  contact  and 
inspection  authority  in  dealing  with  the 
operator  concerning  operations  and 
compliance  with  requirements  covered  by 
this  Agreement,  except  as  described  in  this 
Agreement  and  in  the  Secretary's  regulations. 
Nothing  in  this  Agreement  shall  prevent 
inspections  by  authorized  Federal  or  State 
agencies  for  purposes  other  than  those 
covered  by  this  Agreement. 

D.  Authorized  representatives  of  the 
Secretary  may  conduct  any  inspections 
necessary  to  comply  with  30  CFR  Parts  842 
and  843,  and  with  the  Secretary's  obligations 
under  laws  other  than  SMOIA. 

E.  OSM  shall  give  DEQ  reasonable  notice 
of  its  intent  to  conduct  an  inspection  in  order 
to  provide  State  inspectora  with  an 
oppoitimity  to  join  in  the  inspection.  When 
OSM  is  responding  to  a  citizen  complaint 
supplying  adequate  proof  of  an  imminent 
danger  to  the  public  health  and  safety,  or  a 
significant  imminent  environmental  harm  to 
land,  air,  or  water  resources,  pursuant  to  30 
CFR  842.11(b)(l)(ii)(C),  it  shall  contact  DEQ 
no  less  than  24  hours  paior  to  the  Federal 
inspection,  if  practicable,  to  facilitate  a  joint 
Federal/State  inspection.  All  citizen 
complaints  which  do  not  involve  an 
inuninent  danger  to  the  public  health  and 
safety,  or  a  significant  imminent 
environmental  harm  to  land,  air,  or  water 
resources,  must  be  referred  initially  to  DEQ 
for  action.  The  Secretary  reserves  the  right  to 
conduct  inspections  without  prior  notice  to 
DEQ,  if  necessary,  to  carry  out  his 
responsibilities  under  SMCRA. 

Article  VJE:  Enforcement 

A.  DEQ  shall  have  primary  enforcement 
authority  under  SMCRA  concerning 
compliance  with  the  requirements  of  this 
Agreement  and  the  State  Program  in 


accordance  with  30  CFR  740.4(c)(5)  and 
740.17(a)(2).  Enfcxcement  authority  given  to 
the  Secretary  under  SMC31A,  and  its 
implementing  regulations,  or  other  Federal 
laws  and  Executive  Orders,  including,  but 
not  limited  to,  those  listed  in  Appendix  A, 
is  reserved  to  the  Secretary. 

B.  During  any  joint  inspection  by  OSM  and 
DEQ,  DEQ  Mall  have  primary  responsibility 
for  enforcement  procedures,  including 
issuance  of  cessation  orders  and  notices  of 
violation.  DEQ  shall  consult  with  OSM  prior 
to  issuance  of  any  decision  to  suspend, 
rescind  or  revoke  a  permit  on  Federal  lands. 
DEQ  shall  notify  BLM  of  any  suspension, 
rescission  or  revocation  of  a  permit 
containing  leased  Federal  coal  pursuant  to  30 
CFR  740.13(f)(2). 

C  During  any  inspection  made  solely  by 
OSM  or  any  joint  inspection  where  DEQ  and 
OSM  fail  to  agree  regarding  the  propriety  of 
any  particular  enforcement  action,  OSM  may 
take  any  enforcement  action  necessary  to 
comply  with  30  CFR  Parts  842,  843,  845  and 
846. 

D.  DEQ  and  OSM  shall  promptly  notify 
each  other  of  all  violations  and  of  all  actions 
taken  with  respect  to  such  violations. 

E.  Personnel  of  DEQ  and  OSM  shall  be 
mutiially  available  to  serve  as  wimesses  in 
enforcement  actions  taken  by  either  party. 

F.  This  Agreement  does  not  affect  or  limit 
the  Secretary's  authority  to  enforce  violations 
of  Federal  laws  other  than  SMCRA. 

Article  DC:  Bonds 

A.  DEQ  and  the  Secretary  shall  require  all 
operators  on  Federal  lands  to  submit  a  single 
performance  bond  jointiy  payable  to  both  the 
United  States  and  DEQ.  The  bond  shall  be  of 
sufficient  amount  to  cover  the  operator's 
responsibilities  under  SMCRA  and  the  Sute 
Pn^ram.  The  bond  shall  be  conditioned 
upon  continued  compliance  virith  all 
requirements  of  SMCRA,  30  CFR  Chapter  VII, 
the  State  Program,  and  the  permit  Such  bond 
shall  provide  that  if  this  Agreement  is 
terminated  under  the  provisions  of  30  CFR 
745.15,  the  portion  of  the  bond  covering  the 
Federal  lands  shall  be  payable  only  to  the 
United  States. 

B.  DEQ  will  have  primary  responsibility  for 
the  approval  and  release  of  performance 
bonds  required  for  surface  c»al  mining  and 
reclamation  operations  on  Federal  lands. 
However,  release  of  a  performance  bond  on 
lands  subject  to  an  approved  mining  plan 
requires  the  concurrence  of  OSM  as  provided 
in  30  CFR  740.15(d)(3).  Prior  to  such 
concurrence,  OSM  shall  coordinate  with 
other  Federal  agencies  having  the  authority 
over  the  lands  involved.  DEQ  shall  annually 
advise  OSM  of  adjustments  to  the 
performance  bond. 

C  Performance  bonds  will  be  subject  to 
forfeiture  with  the  concurrence  of  OSM,  in 
accordance  with  the  procedures  and 
requirements  of  the  State  Program.  OSM  may 
not  withhold  its  concurrence  unless  DEQ's 
forfeiture  decision  is  not  in  accordance  with 
the  requirements  and  procedures  of  the  State 
program. 

D.  Submission  of  a  fwrformance  bond  does 
not  satisfy  the  requirements  for  either  a 
Federal  lease  bond  required  by  43  CFR  Part 
3474  or  a  lessee  protection  bond  which  is 
required  in  certain  circumstances  bv  section 
715  of  SMCRA. 


Article  X:  Designating  Land  Areas  Unsuitable 
for  All  or  Certain  Types  of  Surface  Coal 
Mining  and  Reclamation  Operations  and 
Activities,  and  Valid  Existing  Rights  and 
Compatibility  Determinations 

A.  Unsuitability  Petitions 

1.  Authority  to  designate  or  terminate  the 
designation  of  areas  of  Federal  lands  as 
unsuitable  for  mining  is  reserved  to  the 
Secretary.  Unsuitability  petitions  shall  be 
filed  with  OSM  and  would  be  processed  in 
accordance  with  30  CFR  769. 

2.  When  either  DEQ  or  OSM  receives  a 
petition  that  could  impact  adjacent  Federal 
or  non-Federal  lands  pursuant  to  section 
522(c)  of  SMCRA,  the  agency  receiving  the 
petition  will  notify  the  other  of  receipt  of  the 
petition  and  the  anticipwted  schedule  for 
reaching  a  decision.  OSM  shall  coordinate 
with  and  solicit  comments  from  the 
applicable  Federal  land  management  agency. 
OSM  and  DEQ  shall  fully  consider  data, 
information,  and  recommendations  of  all 
agencies. 

B.  Valid  Existing  Rights  fVER)  and 
Compatibility  Determinations 

The  following  actions  will  be  taken  when 
requests  for  determinations  of  VER  pursuant 
to  section  522(e)  of  SMCRA,  or  for 
determinations  of  compatibility  pursuant  to 
section  522(e)(2)  of  SMCRA  are  received: 

1  For  Federal  lands  within  the  boundaries 
of  any  areas  specified  under  section  522(e)(1) 
of  SMCRA.  Secretary  will  make  the  VER 
determination.  If  sur&ce  coal  mining  and 
reclamation  operations  would  be  conducted 
on  both  Federal  and  non-Federal  lands 
within  such  areas,  the  Secretary  will  make 
the  VER  determination  for  the  Federal  lands 
and  DEQ  will  make  the  VER  determination 
for  State  and  private  lands. 

2.  For  Federal  lands  within  the  boundaries 
of  any  national  forest  where  proposed  surface 
coal  mining  and  reclamation  operations  are 
prohibited  or  limited  by  section  522(e)(2)  of 
SMCRA  and  30  CFR  761.11(b).  the  Secretary 
will  make  VER  determinations.  OSM  will 
process  requests  for  determinations  of 
compatibility  under  section  522(eK2)  of 
SMCRA  and  part  30  CFR  761.12(c). 

3.  Where  a  VER  determination  is  requested 
for  Federal  lands  protected  under  section 
522(e)(3),  DEQ  will  make  the  VER 
determination.  DEQ  will  determine,  in 
consultation  with  the  State  Historic 
Preservation  Officer,  whether  any  prof>osed 
operation  will  adversely  affect  any  publicly- 
owned  park  or  place  listed  on  the  NRHP. 

Surface  coal  mining  and  reclamation 
operations  of  Federal  lands  protected  under 
section  522(eK3)  of  SMCRA  may  be 
permitted  if  approved  jointly  by  DEQ,  and 
the  Federal,  State,  or  local  agency  with 
jurisdiction  over  the  park  or  historic  place. 
DEQ  will  coordinate  with  any  agency  with 
jurisdiction  over  the  publicly-owned  park  or 
historic  place  to  develop  mutually  acceptable 
terms  and  conditions  for  incorporation  into 
the  permit  in  order  to  mitigate  environmental 
impacts. 

4.  DEQ  will  process  determinations  of  VER 
on  Federal  lands  for  all  areas  limited  or 
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prohibited  by  section  522(p)(4)  and  (51  of 
SMCRA  as  unsuitable  for  mining. 

5  For  operations  on  Federal  lands, 
whenever  DEQ  is  responsible  for  making  the 
VER  determinations.  DEQ  will  consult  with 
OSM  and  any  affected  agency. 

Article  XI  Termination  of  the  Agreement 

This  .Agreement  may  b<'  terminated  by  the 
Governor  or  the  Secretary  under  the 
provisions  of  .30  CFR  743. 1 5. 

Article  XII:  Reinstatement  of  the  Agreement 

If  this  .Agreement  has  been  terminated  in 
whole  or  part,  it  may  he  reinstated  under  the 
provisions  of  70  CFR  745  16. 

Article  XIII:  Amendments  of  the  Agreement 

This  Agreement  may  be  amended  by 
mutual  agreement  of  the  duvernor  and  the 
Secretary  in  accordance  with  .10  CFR  745.14. 

Article  XIV:  Changes  in  State  or  Federal 
Standards 

.\.  The  Secretary  or  the  State  may.  from 
time  to  time,  revise  and  promulgate  new  or 
revised  performance  or  re(  lamation 
requirements  or  enforcement  and 
administrative  procedures  Each  party  shall, 
if  It  determines  It  to  be  necessary  to  Iceep  this 
.Agreement  in  force,  change  or  rtn  ise  its 
respective  laws  or  regulations  or  request 
necessary  legislative  action  Such  changes 
will  be  made  unuer  the  procedures  of  30  CFR 
Part  732  for  changes  to  the  State  Program  and 
under  the  procedures  of  section  501  nf 
SMCRA  for  changes  to  the  Federal  lands 
program. 

B.  DEQ  and  OSM  shall  provide  each  other 
with  copies  of  any  changes  to  their  respective 
laws,  rules,  regulations,  and  standards 
pertaining  to  the  enforcement  and 
administration  of  this  Agreement. 

Article  XV:  Changes  in  Personnel  and 
Organization 

A.  DEQ  and  OSM  shall,  consistent  with  30 
CFR  Part  745.  advise  each  other  of  changes 
in  the  organization,  structure,  functims. 
duties  and  funds  of  the  offices.  depa'"tments. 
divisions,  and  persons  within  their 
organizations  which  could  affect 
administration  and  enforcement  of  this 
Agreement.  Each  shall  promptly  advise  the 
other  in  writing  of  changes  in  Icey  personnel, 
including  the  head  of  a  department  or 
division,  or  changes  in  the  functions  or 
duties  of  the  principal  offices  of  the  program. 
DEQ  and  OSM  shall  advise  each  other  in 
wnting  of  changes  in  the  location  f)f  their 
resf>ective  offices,  addresses,  telephone 
numbers,  as  well  as  changes  in  the  names, 
addresses,  and  telephone  numbers  of  their 
respective  p)ersonnel. 

B.  Should  the  State  Act  be  amended  to 
transfer  administration  of  the  State  .^ct  to 
another  agency,  all  references  to  DEQ  in  this 
Agreement  shall  be  deemed  to  apply  to  the 
successor  regulatory  agency  as  of  the  date  of 
transfer  The  provisions  in  this  Agreement 
shall  thereafter  apply  to  that  agency. 

Article  X\'I:  Reservation  of  Rights 

In  accordance  with  30  CFR  745  13.  this 
Agreement  shall  not  be  constnied  as  waiving 
or  preventing  the  assertion  of  any  rights  that 
have  not  been  expressly  addressed  in  this 


Agreement  that  the  State  or  the  Secretary 
may  have  under  laws  other  than  the  Act  and 
the  State  Program,  including,  but  not  limited 
to  those  listed  in  Appendix  A. 

Dated: 
Governor  of  Montana 

Dated: 
Secretary  of  the  Interior 

Appendix  A 

1.  The  Federal  Land  Policy  and  Management 

Act.  43  U.S.C.  1701  et  seq..  and 
implementing  regulations. 

2.  The  Mineral  Leasing  Act  of  1920.  30  U.S.C. 

181  et  seq.,  and  implementing 
regulations,  including  43  CFR  Part  3480. 

3.  The  National  Environmental  Policy  Act  of 

1969.  42  U.S.C.  4321  et  seq..  and 
implementing  regulations,  including  40 
CFR  Part  1500 
4  The  Endangered  Species  Act.  16  U.S.C. 
1531  et  seq..  and  implementing 
regulations,  including  50  CFR  Part  402. 

5.  The  National  Historic  Preservation  Act  of 

1966,  16  U.S.C.  470  et  seq..  and 
implementing  regulations,  including  36 
CFR  Part  800. 

6.  Native  American  Graves  Protection  and 

Repatriation  Act,  25  U.S.C.  §§  3001  et 
seq. 

7.  The  American  Indian  Religious  Freedom 

Act.  42  use.  1986  et  seq. 

8.  The  Archaeological  Resourf;es  Protection 

Act  of  1979,  16  U.S.C.  470aa  et  seq. 

9.  The  Clean  Air  Act.  42  U.S.C.  7401  et  seq., 

and  implementing  regulations. 

10.  The  Federal  Water  Pollution  Control  Act. 

33  U.S.C.  1251  et  seq..  and  implementing 
regulations. 

11.  The  Resource  Conservation  and  Recovery 

Act  of  1976.  42  use.  6901  et  seq..  and' 
implementing  regulations. 

12.  The  Reservoir  Salvage  Act  of  1960, 

amended  by  the  Preservation  of 
Historical  and  Archaeological  Data  Act 
of  1974.  16  U.S.C.  469  et  seq. 

13.  Executive  Order  11593  (May  13.  1971), 

Cultural  Resource  Inventories  on  Federal 
Lands. 

14.  Executive  Order  11988  (May  24,  1977), 

for  flo<xi  plain  protection. 
15  Executive  Order  11990  (May  24.  1977). 
for  wetlands  protection. 

16.  Executive  Order  12898  (February  11. 

1994)  for  Federal  Actions  to  Address 
Environmental  justice  on  .Minority 
Populations  and  Low  Income 
Populations. 

17.  The  Mineral  Leasing  Act  for  Acquired 

Lands.  30  U.S.C.  351  et  seq..  and 
implementing  regulations 

18.  The  Stock  Raising  Homestead  Act  of 

1916.  43  U.S.C.  291  et  seq. 

19.  The  Constitution  of  the  United  States. 
20  Surface  Mining  Control  and  Reclamation 

Act  of  1977.  30  U.S.C.  1201  et  seq. 

21.  30  CFR  Chapter  VII 

22.  The  Constitution  of  the  State  of  Montana. 

23.  Montana  Strip  and  Underground  Mine 

Reclamation  Act  (MSUMRA).  Part  2. 
Chapter  4.  Title  82,  Montana  Code 
Annotated. 

24.  Title  26,  Chapter  4.  Subchapter  3, 

Administrative  Rules  of  Montana, 


25.  Montana  Environmental  Policy  Act 

(MEPA). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-5674-4] 

Calls  for  State  Implementation  Plan    « 
Revisions  for  Certain  States  To 
Reduce  Regional  Transport  of  Ozone 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  intent. 

SUMMARY:  In  accordance  with  section 
110(k)(5)  and  110(a)i2)(D)  of  the  Clean 
Air  Act  (Act),  the  EPA  plans  to  require 
States  to  submit  State  implementation 
plan  (SIP)  measures  to  ensure  that 
emission  reductions  are  achieved  as 
needed  to  prevent  significant  transport 
of  ozone  (smog)  pollution  across  State 
boundaries  in  the  Eastern  United  States. 
These  precursors  include  volatile 
organic  compounds  (VOC)  and  oxides  of 
nitrogen  (NOx). 

Today's  notice  announces  the 
Agency's  intention  to  publish  a  Notice 
of  Proposed  Rulemaking  in  the  March 
1997  timeframe,  wfith  final  action 
scheduled  for  summer  1997.  Ozone  has 
long  been  recognized,  in  both  clinical 
and  epidemiological  research,  to  affect 
public  health.  There  is  a  wide  range  of 
ozone-induced  health  effects,  including 
decreased  lung  function  (primarily  in 
children  active  outdoors),  increased 
respiratory  symptoms  (particularly  in 
highly  sensitive  individuals),  hospital 
admissions  and  emergency  room  visits 
for  respiratory  causes  (among  children 
and  adults  with  pre-existing  respiratory 
disease  such  as  asthma),  inflammation 
of  the  lung,  and  possible  long-term 
damage  to  the  lungs.  Today's  notice 
announces  EPA's  intention  to  conduct 
the  formal  process  for  implementing  the 
regional  reductions  in  ozone  precursors 
that  are  necessary  for  areas  in  the 
Eastern  United  States  to  reach 
attainment.  The  Ozone  Transport 
Assessment  Group  (OTAG)  was 
established  approximately  1  Vi!  years  ago 
to  undertake  an  assessment  of  the 
regional  transport  problem.  The  OTAG 
is  a  collaborative  process  conducted  by 
the  affected  States.  The  OTAG  also 
includes  representatives  from  EPA  and 
interested  members  of  the  public, 
including  environmental  groups  and 
industry,  to  evaluate  the  ozone  transport 
problem  and  the  development  of 
solutions. 
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SUPPLEMENTARY  INFORMATION: 

Availability  of  Related  Information 

Documents  related  to  OTAG  are 
available  on  the  Agency's  Office  of  Air 
Quality  Planning  and  Standards' 
(OAQPSl  Technology  Transfer  Network 
(TTN)  Bulletin  Board  System  (BBS).  The 
telephone  number  for  the  TTN  BBS  is 
(919)  541-5742.  To  access  the  bulletin 
board  a  modem  and  communications 
software  are  necessary.  The  following 
parameters  on  the  communications 
software  are  required:  Data  Bits-8; 
Parity-N;  and  Stop  Bits-1.  The 
documents  will  be  located  on  the  OTAG 
BBS.  If  assistance  is  needed  in  accessing 
the  system,  call  the  help  desk  at  (919) 
541-5384  in  Research  Triangle  Park, 
NC.  Other  documents  related  to  OTAG 
can  be  downloaded  from  OTAG's 
webpage  at  http://www.epa.gov/oar/ 
otag/otag.html. 

I.  Background 

A.  Overview  of  7  990  Amendments  to  the 
Clean  Air  Act  (1990  Amendments! 

In  1990,  Congress  amended  the  Act  to 
address,  among  other  things,  continued 
nonattainment  of  the  ozone  national 
ambient  air  quality  standard  (NAAQS) 
(Pub.  L.  101-549,  Nov.  15,  1990,  104 
Stat.  2399,  codified  at  42  U.S.C.  7401- 
7671q).  Several  of  the  provisions  added, 
or  revised,  by  the  1990  Amendments  are 
relevant  to  today's  notice. 

The  1990  Amendments  divide  ozone 
nonattainment  areas  into,  in  general, 
five  classifications  based  on  air  quality 
design  value  and  establish  specific 
requirements,  including  new  attainment 
dates,  for  each  classification  (sections 
181-182). 

The  1990  Amendments  require  States 
containing  ozone  nonattainment  areas 
classified  as  serious,  severe,  or  extreme 
to  submit  several  SIP  revisions, 
including  controls  to  progressively 
reduce  emissions  of  ozone  precursors  by 
9  percent  over  each  3-year  period  from 
1996  through  the  attainment  date  (the 
rate-of-progress  (ROP),  or  SIP 
submittals),  under  section  182(c)(2)(B);i 
a  demonstration  of  attairunent 
(including  air  quality  modeling)  for  the 
nonattainment  area  (the  attainment 
demonstration),  as  well  as  SIP  measures 
containing  any  additional  reductions 
that  may  be  necessary  to  attain  by  the 
appropriate  attainment  date  under 
section  182  (c)-(e).  These  Act  provisions 
established  November  15,  1994  as  the 


required  date  for  these  SIP  submittals.^ 
On  March  2,  1995,  EPA  Assistant 
Administrator  for  Air  and  Radiation, 
Mary  D.  Nichols,  sent  a  memorandum  to 
EPA  Regional  Administrators 
(Memorandum)  to  provide  guidance  on 
an  alternative  approach  to  provide 
States  with  serious  and  above  ozone 
nonattainment  areas  flexibility  in  their 
planning  efforts  for  the  submittals  due 
November  15,  1994. 

The  1990  Amendments  reflect  general 
awareness  by  Congress  that  in  some 
areas  of  the  country,  ozone  is  not  merely 
a  local  problem,  hut  rather  is  a  regional 
problem  in  that  ozone  and  its  precursors 
can  be  transported  long  distances  across 
State  lines  to  combine  with  ozone  and 
precursors  dowTiwind.  thereby 
exacerbating  the  ozone  problems 
downwind.  As  a  result,  section  184 
delineates  a  multistate  ozone  transport 
region  (OTR)  in  the  Northeast  part  of  the 
country,  establishes  the  Northeast 
Ozone  Transport  Commission  (OTC)  for 
the  purpose  of  implementing 
regionwide  controls  affecting  all  areas 
(including  attainment  areas)  in  the  OTR, 
and  requires  specific  controls  in  that 
region. 

Section  110(a)(2)(D)  provides  an 
additional  tool  for  addressing  the 
problem  of  transport.  This  provision, 
which  applies  by  its  terms  to  all  SIPs 
for  each  pollutant  covered  by  a  NAAQS 
and  for  all  areas  regardless  of  their 
attainment  designation,  provides  that  a 
SIP  must  contain  provisions  preventing 
its  sources  from  contributing 
significantly  to  nonattainment  problems 
downwin3.  Specifically,  this  provision 
states,  in  relevant  part,  that  the  SIP 
must — 

contain  adequate  provisions  *   *    * 
prohibiting  *    *   •  any  source  or  other  n-pe  of 
emissions  activity  within  the  State  from 
emitting  any  air  pollutant  in  amounts  which 
will— 

(I)  contribute  significantly  to 
nonattainment  in.  or  interfere  with 
maintenance  by.  any  other  State  with  respect 
to  any  such  INAAQS],  or 

(II)  interfere  with  measures  required  to  be 
included  in  the  applicable  implementation 
plan  for  any  other  State  "   *    '  to  prevent 
significant  deterioration  of  air  quality  or  to 
protect  visibility.   •   •   * 

Section  110(k)(5)  provides  EPA  with  a 
tool  for  assuring  that  SIP's  include 
required  controls  by  authorizing  EPA  to 
make  a  finding  that  a  SIP  is  inadequate 
to  meet  an  Act  requirement,  thereby 
requiring  the  State  to  submit,  within  a 


'  These  ozone  nonattainment  areas,  as  well  as 
those  classified  as  moderate,  were  also  required  to 
submit,  by  November  15.  1993.  a  SIP  revision 
providing  for  reductions  in  VCXi:  emissions  of  15 
percent  by  November  15.  1996  under  section 
182(b)(1). 


-For  ozone  nonattainment  area.s  classified  as 
moderate,  the  attainment  demonstration  was  due 
November  15.  1993  (section  182(b)(l)(Al).  except 
that  if  the  State  elected  to  conduct  an  urban  airshed 
model.  EPA  allowed  an  extension  to  Novemtjer  15. 
1994. 


specified  period,  a  SIP  revision  to 
correct  the  inadequacy.  Specifically, 
this  provision,  which  may  be  termed  the 
SIP  call  provision,  provides,  in  relevant 
part — 

Whenever  the  Administrator  finds  that  the 
applicable  implementation  plan  for  any  area 
is  substantially  inadequate  to  attain  or 
maintain  the  rpievant  |NA.\QS1.  to  mitigate 
adequately  the  interstate  pollutant  transport 
described  in  section  176A  or  section  184.  or 
to  otherwise  comply  with  any  requirement  of 
this  Act,  the  .Administrator  shall  require  the 
State  to  revise  the  plan  as  necessan.  to 
correct  such  inadequacies.  The  .Administrator 
shall  notify  the  State  of  the  inadequacies,  and 
may  establish  reasonable  deadlines  (not  to 
exceed  18  months  after  the  date  of  such 
notice)  for  the  submission  of  such  plan 
revisions 

All  of  the  Act  provisions  summarized 
above  are  described  in  more  detail  in 
EPA's  rulemaking  notices  concerning 
low  emission  vehicles  (LEV)  in  the 
Northeast  OTR  (OTC  LEV).  "Proposed 
Rulemaking  on  Ozone  Transport 
Commission:  Emission  Vehicle  Program 
for  the  Northeast  Ozone  Transport 
Region."  59  VR  21720  (April  26.  1994); 
"Supplemental  Notice  of  Proposed 
Rulemaking  on  Ozone  Transport 
Commission:  Emission  \'ehicle  Program 
for  the  Northeast  Ozone  Transport 
Region."  59  FR  48664  (September  22. 
1994):  "Final  Rule  on  Ozone  Transport 
Commission:  Emission  Vehicle  Program 
for  the  Northeast  Ozone  Transport 
Region.  "  60  FR  4712  (January  24.  1995). 

B.  State  Actions  and  EPA 
Administrative  Policy 

Notwithstanding  significant  efforts, 
the  States  generally  were  not  able  to 
meet  the  November  15.  1994  deadline 
for  the  attainment  demonstration  and 
other  SIP  submissions  required  under 
section  182(c). 

The  March  2.  1995  Memorandum 
recognized  the  efforts  made  by  States 
and  the  remaining  difficulties  in  making 
the  ROP  and  attainment  demonstration 
SIP  submittals.  The  Memorandum 
recognized  that  in  general,  many  States 
were  unable  t'  complete  these  SIP 
requirements  within  the  deadlines 
prescribed  by  the  Act  due  to 
circumstances  beyond  their  control 
These  States  were  hampered  by 
unavoidable  delays  in  developing  the 
underlying  technical  information 
needed  for  the  required  SIP  submittals. 
The  EPA  recognized  that  development 
of  the  necessary  technical  information, 
as  well  as  the  control  measures 
necessary  to  achieve  the  large  level  of 
reductions  likely  to  be  required,  had 
been  particularly  difficult  for  the  States 
affected  by  ozone  transport. 

Accordingly,  as  an  administrative 
remedial  matter,  the  Memorandum 
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indicated  that  EPA  would  establish  new 
timeframes  for  SIP  submittals.  The 
Memorandum  indicated  that  EPA  wouUi 
divide  the  required  .SIP  submittals  into 
two  phases.  The  Phase  I  submittals 
generally  consisted  of  (i)  SIP  measures 
providing  for  ROP  reductions  due  by  the 
end  of  1999  (the  first  9  percent  of  ROP 
reductions);  (ii)  a  SIP  commitment 
(sometimes  referred  to  as  an  enfort;eable 
commitment)  to  submit  any  remaining 
required  ROP  reductions  on  a  specified 
schedule  after  1996  (with  submission  no 
later  than  the  end  of  1999);  and  (in)  a 
SIP  commitment  to  submit  the 
attainment  demonstration  bv  mid-1997, 
with  submission  by  no  later  than  the 
end  of  1999  of  any  additional  rules 
needed  to  attain.  Bv  notice  dated  July 
10.  1996  (61  FR  36292-36295  Julv  10, 
1996).  EPA  issued  findings  duly  1996 
Findings),  and  thereby  started  sanctions 
clocks,  for  10  States  and  the  District  of 
Columbia.  The  findings  were  made  for 
nine  nonattainment  areas  in  those  States 
under  the  AcA  for  failure  to  make 
complete  Phase  I  ozone  SIP  submittals 
as  described  above. 

The  Phase  II  submittals  were  due  at 
specified  times  after  1996  and  primarily 
consisted  of  the  remaining  ROP  SIP 
measures,  the  attainment  demonstration 
and  additional  rules  needed  to  attain, 
and  any  regional  controls  necessarv  for 
attainment  by  all  areas  in  the  region. 
The  Memorandum  contemplated  that 
regional  controls  needed  for  serious 
areas  to  reach  their  1999  attainment  date 
would  be  submitted  and  implemented 
in  a  timeframe  consistent  with  that 
deadline,  and  that  regional  controls 
needed  for  severe/extreme  areas  to 
attain  would  be  submitted  bv  the  end  of 
1999. 

In  addition,  the  Memorandum  called 
for  a  collaborative  process  among  the 
States  in  the  Eastern  half  of  the  country 
to  evaluate  and  address  transport  of 
ozone  and  its  precursors.  Subsequently, 
the  OTAG  was  formed,  which  includes 
representatives  from  States.  EPA 
officials,  and  interested  .members  of  the 
public,  including  environmental  groups 
and  industry  ,  to  provide  for  an 
assessment  of  the  transport  problem  and 
the  development  of  consensus  solutions. 

It  is  becoming  increasingly  apparent 
that  some  of  the  most  highly  polluted 
ozone  nonattainment  areas  will  not  be 
able  to  demonstrate  attainment  simply 
through  the  implementation  of  control 
measures  within  the  nonattainment 
area.  In  some  cases,  significant  ozone 
concentration  and  precursor  emission 
reductions  within  the  upwind  air  mass 
being  transported  into  the 
nonattainment  area  also  appear  to  be 
necessarv. 


k. 


C.  OTAG  Process 

The  OTAG  is  organized  into  a  number 
of  subgroups  and  workgroups.  The 
OTAG's  Policy  Group  provides  overall 
direction  to  its  subgroups  for  the 
assessment  of  ozone  formation  and 
transport,  as  well  as  the  development  of 
controls  strategies  that  will  reduce 
concentrations  of  ozone  and  its 
precursors.  The  Modeling  and 
Assessment  Subgroup  addresses  issues 
relating  to  emissions  inventories, 
monitoring,  and  modeling.  It's  goal  is  to 
assess  ozone  transport  and  its  impacts. 
The  Strategies  and  Controls  Subgroup 
evaluates  the  availability,  effectiveness, 
and  costs  of  potential  national,  regional 
and  local  air  pollution  control  strategies. 
The  Financial  Assessment  and 
Implementation  Subgroup  addresses 
fimding  and  budget  issues.  The 
Outreach  and  Communications 
Subgroup  educates  and  informs  the 
public  about  OTAG's  mission  and  goals. 
specifically  the  environmental  benefits 
of  reducing  the  transport  of  ozone  and 
its  precursors.  There  are  also  work 
groups  that  address  other  issues  such  as 
trading  and  market-based  incentives, 
criteria  for  evaluating  strategies  and 
implementation  issues. 

The  OTAG's  first  meetings  were  on 
May  18,  1995,  in  Reston,  Virginia,  and 
June  19.  1995,  in  Washington,  DC.  The 
OTAG  has  continued  to  meet  regularly 
since  then.  The  goal  of  OTAG  is  to— 

Identify  and  recommend  a  strategy  to 
reduce  transpxirted  ozone  and  its  precursors 
which,  in  combination  with  other  measures, 
will  enable  attainment  and  maintenance  of 
the  national  ambient  ozone  stand^d  in  the 
OTAG  region.  A  number  of  criteria  will  be 
used  to  select  the  strategy  including,  but  not 
limited  to,  cost-effectiveness,  feasibility,  and 
impacts  on  ozone  levels. ' 

In  addition  to  sensitivity  modeling 
analyses,  OTAG  is  modeling  three 
rounds  of  strategies  in  order  to  have  the 
technical  information  necessarv  to  make 
a  recommendation  to  EPA  on  what  is 
needed  to  meet  the  OTAG  goal.  The  first 
round  of  modeling  was  performed 
during  September  and  October  1996  and 
provided  an  initial  evaluation  of 
possible  OTAG  emission  reductions. 
The  results  from  the  sensitivity  analyses 
and  the  first  round  of  strategy  runs 
indicate  that  NOx  reductions  provide 
benefits  across  State  or  multi-state 
boundaries  and  local  disbenefits  in 
some  urban  areas.  Regionwide  VOC 
reductions  provide  little  benefit  on  a 
regional  scale  but  decrease  ozone  in 
urban  areas,  which  also  may  lessen  the 
disbenefits  associated  with  certain  NOx 
controls.  The  second  round  is  being 


'OTAG  Policy  Paper  approved  by  the  Policy 
Croup  on  December  4.  1995. 


performed  during  November  and 
December  1996  and  is  refining  the 
emission  reduction  level  for  the 
strategies.  The  third  round  will  be 
performed  during  January  and  February 
1997  and  will  evaluate  the  geographic 
applicability  of  the  OTAG  strategies. 

As  indicated  in  the  Memorandum, 
EPA  envisioned  that  OTAG  would 
complete  its  work  by  the  end  of  1996. 
The  modeling  timetable  described  above 
goes  beyond  the  original  schedule  called 
for  in  the  Memorandum.  While  EPA 
believes  that  the  results  from  the  third 
round  of  modeling  runs  are  important, 
the  Agency  recognizes  that  the  delay, 
although  relatively  brief,  will  result  in 
some  further  delay  in  the  development 
of  regionwide  controls  ba.sed  on  the 
OTAG  regional  assessment. 

In  addition,  according  to  the  March  2, 
1995  memorandum.  States  must  submit, 
by  mid-1997,  the  Phase  II  submittals 
that  include  a  plan  for  attainment  of  the 
ozone  NAAQS  and  any  regional  controls 
necessary  for  attainment  by  all  areas  in 
the  region.  The  policy  contemplates  that 
these  submittals  will  take  account  of  the 
assessment  of  air  quality  controls  and 
modeling  runs  performed  by  OTAG,  as 
well  as  recommendations  as  to  control 
strategies  that  OTAG  may  develop. 

D.  Fevised  Ozone  NAAQS  and  Interim 
Implementation  Policy 

On  December  13,  1996.  EPA  issued  a 
notice  of  proposed  ndemaking  to  revise 
the  ozone  NAAQS  (61  FR  65716),  as 
well  as  set  out  the  Interim 
Implementation  Policy  (IIP)  (61  FR 
65764),  which  describes  the  SIP 
requirements  applicable  to  areas  during 
the  period  from  the  promulgation  of  a 
revised  NAAQS  to  the  creation  of  the 
new  SIP's  required  to  attain  the  revised 
NAAQS.  The  proposal  noted  that  a 
standard  set  at  a  level  of  0.09  ppm 
would  result  in  approximately 
equivalent  public  health  protection  as 
that  afforded  by  the  current  standard:  a 
0.08  ppm  level  would  provide  greater 
protection.  Thus,  OTAG  control 
strategies  targeted  at  the  reduction  of 
boundary  ozone  and  its  precursors 
would  be  effective  and  consistent  with 
any  of  the  proposals  for  the  new 
NAAQS. 

In  the  proposed  IIP,  EPA  recognized 
that  replacing  the  existing  NAAQS  has 
ramifications  for  the  controls  scheme  for 
existing  ozone  nonattainment  areas.  For 
example,  the  attainment  dates  for 
nonattainment  areas  under  the  current 
NAAQS  would  be  replaced  by  revised 
attainment  dates  under  the  revised 
NAAQS.  Also,  the  proposed  IIP  states 
that  nonattainment  areas  currently 
classified  as  serious  and  higher  must 
continue  to  meet  the  same  ROP 
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requirements  as  under  the  current 
NAAQS,  which  are  provided  by  section 
182(c)(2)(B),  except  that  if  the  NAAQS 
is  revised  as  proposed,  areas  should 
submit  ROP  controls  covering  only  the 
period  up  to  the  time  they  submit  new 
SIPs  to  attain  the  revised  NAAQS  and 
not  up  to  their  attainment  date  under 
the  current  NAAQS.  In  addition,  if  the 
NAAQS  is  revised  as  proposed,  areas 
would  not  be  required  to  submit 
attainment  demonstrations  (including 
the  controls)  geared  towards  the  existing 
NAAQS  and  attaiimient  dates;  rather, 
they  would  be  required  at  a  future  time 
to  submit  an  attainment  demonstration 
geared  to  the  revised  NAAQS. 

The  nP  further  proposes  to  require 
States  to  submit,  within  90  days  after 
promulgation  of  the  final  ozone 
NAAQS,  a  preliminary  estimate  of  the 
amoimt  of  emissions  reductions  needed 
for  their  ozone  nonattainment  area  to 
attain  the  revised  NAAQS.  Finally,  the 
nP  proposes  making  revisions  to  the 
July  1996  Findings  consistent  writh  its 
principles. 

n.  Notice  of  latent  To  Propose 
Rul«naking 

In  this  notice,  the  Agency  is 
announcing  its  plans  to  issue  SIP  calls, 
under  section  110(k)(5)  of  the  Act,  as 
needed  to  ensure  that  the  necessary 
regional  reductions  are  achieved  that 
will  allow  current  nonattainment  areas 
to  prepare  attainment  demonstrations 
for  the  current  NAAQS.  This  action  will 
reflect  the  technical  work  done  by 
OTAG,  as  well  as  any  OTAG 
recommendations  for  adoption  of 
additional  NOx  and/or  VOC  controls. 
The  EPA  wants  to  ensure  that  the 
necessary  regional  reductions  would  be 
implemented  by  the  relevant  States 
writhin  a  specified  timeframe.  It  is  EPA's 
intention  to  review  the  assessments, 
modeling  work,  and  any 
recommendations  made  by  OTAG,  and 
to  base  the  SIP  call  on  this  review  as 
well  as  any  other  information  available. 
In  the  March  1997  timeframe,  EPA 
intends  to  publish  a  Notice  of  Proposed 
Rulemaking  (NPR).  The  EPA  anticipates 
that  the  NPR  will  propose  overall 
amounts  or  ranges  of  NOx  and/or  VOC 
emission  reductions  that  each  State 
would  need  to  achieve  to  reduce  the 
boundary  condition  concentrations  of 
ozone  and  its  preciusors  within  a 
specified  timeframe  and  require  the 
submission  of  SEP  controls  to  achieve 
these  reductions.  The  EPA  may  or  may 
not  identify  or  require  specific  control 
measures.  The  SIP  revision  must  also 
contain  a  schedule  for  adoption  and 
implementation  of  these  measures,  and 
EPA  intends  te  set  out  this  schedule  in 
more  detail  in  the  proposed  rulemaking. 


The  EPA  intends  to  publish  the  final  SIP 
call  notice  in  summer  1997. 

Under  section  110(k)(5)  of  the  Act, 
EPA  has  the  authority  to  establish  the 
date  by  which  a  State  mu  t  respond  to 
a  SIP  call.  This  date  can  be  no  later  than 
18  months  after  the  SIP  call  is  issued. 
The  EPA  beheves  that  it  is  appropriate 
for  attaiiunent  areas  to  meet  the  same 
schedule  as  nonattainment  areas  for 
making  SIP  submittals.  The  EPA  could 
thus  allow  up  to  18  months  for  these 
submittals.  However,  EPA  is 
considering  a  more  accelerated  schedule 
for  submittals  under  this  SIP  call  to 
attain  air  quality  benefits  sooner  and  to 
facilitate  area  specific  SIP  planning.  The 
EPA  will  be  requesting  comment  on 
deadlines  ranging  from  6  months  to  18 
months  following  the  date  of 
pubhcation  of  the  notice  of  final 
rulemaking. 

If  EPA  makes  a  finding  under  section 
179(a)  that  the  appropriate  States  have 
not  made  the  required  complete 
submittals  by  the  date  established  in  the 
SEP  call,  EPA  plans  to  provide  by  rule 
that  the  offset  sanction  identified  in 
section  179(b)  will  be  applied  in  the 
affected  areas,  pursuant  to  section 
179(a)  and  40  CFR  52.31.  If  the  States 
have  still  not  made  a  complete 
submission  6  months  after  the  offset 
sanction  is  imposed,  then  the  highway 
funding  sanction  will  apply  in  the 
affected  nonattainment  areas  in 
accordance  with  40  CFR  52.31.  In 
addition,  section  110(c)  provides  that 
EPA  promulgate  a  Federal 
implementation  plan  (FIP)  no  later  than 
2  years  after  a  finding  under  section 
179(a). 

The  EPA  believes  that  expedited 
implementation  of  regional  control 
strategies  to  facilitate  attainment  of  the 
current  standard  would  also  be 
beneficial  if  the  Agency  makes  a  final 
decision  to  revise  the  ozone  NAAQS 
standard.  In  fact,  it  is  likely  that  regional 
reductions  in  ozone  and  ozone 
precursors  in  upwind  States  will  be 
even  more  critical  to  allow  downwind 
States  to  attain  a  revised  standard. 
Regional  reductions  could  also 
minimize  the  number  of  areas 
designated  nonattaiimaent  under  a 
revised  standard  and/or  lessen  the 
severity  of  the  nonattainment  problem. 
In  addition,  as  EPA  goes  tlu-ough  the 
process  of  developing  an 
implementation  program  for  the  new- 
standard,  it  will  be  able  to  take 
advantage  of  the  information  gathered 
by  OTAG  and  account  for  emission 
reductions  that  result  from  the 
recommended  strategy. 

The  EPA's  authority  under  section 
110(k)(5)  to  issue  a  SIP  call  will  not  be 
changed  by  promulgation  of  a  revised 
NAAQS  because  the  requirements  of 


section  110(a)(2)(D)  will  not  be  affected 
by  the  revised  NAAQS.  Under  the 
revised  NAAQS.  upwind  States  must 
continue  to  demonstrate  that  their 
sources  do  not  significantly  contribute 
to  nonattaimaent  problems  downwind. 

Dated:  January  6. 1997. 
Mary  D.  Nichols, 

Assistant  Administrator,  Office  of  Air  and 
Radiation. 

(FR  Doc.  97-645  Filed  \-9-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  61 

[CC  Docket  No.  93-65;  FCC  96-108] 

Metric  Conversion  of  Tariff 
Publications  and  Supporting 
Information 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Termination  of  proposed 

rulemaking  proceeding. 

SUMMARY:  In  a  1993  Notice  of  Proposed 
Rulemaking,  he  Commission  sought 
comment  on  a  proposal  to  amend  Part 
61  of  its  rules  to  mandate  metric 
conversion  of  common  carrier  tariff 
publications  and  supporting 
information  ("tariff  materials").  The 
Commission  made  this  proposal  to 
facilitate  use  of  these  materials  in  light 
of  the  increased  employment  of  metric 
units  of  meas'jrement  in  this  counlr\' 
and  Congressional  policy  that  the  metric 
system  of  measurement  be  employed 
wherever  possible.  Based  upon  the 
comments  received  and  its  own 
analysis,  the  Commission  concluded,  in 
this  Report  and  Order,  that  it  would  not 
be  in  the  public  interest  to  require 
common  carr-ers  to  convert  to  the 
metric  system  those  units  of  m.easure 
appearing  in  their  tariff  materials 
Specifically,  tne  Commission  found  that 
the  benefits  to  carriers  and  their 
customers  of  such  mandator>'  metric 
conversion — or  of  requiring  that 
conversion  tables  be  included  in  such 
materials — were  not  clear  enough  to 
justify  the  carrier  burdens  involved. 
Accordingly,  the  Commission  declined 
to  adopt  any  of  the  proposed  conversion 
options  and.  in  tead.  terminated  this 
proceeding. 

DATES:  The  proposed  rulemaking 
proceeding  is  terminated  Februar\- 1 0, 
1997 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  A.  Bama.  Competitive  Pricing 
Division,  Comr  on  Carrier  Bureau,  (202) 
418-1530. 
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SUPPLEMENTARY  INFORMATION:  The 
Commission  opened  this  docket  with 
the  release  of  a  Notice  of  Proposed 
Rulemaking:  Amendment  to  Part  61  of 
the  Commission's  Rules  Requiring 
Metric  Conversion  of  Tariff  Materials 
and  Supporting  Information,  CC  Docket 
No.  93-55.  10  FCC  Red  6483  (1993) 
(1993  NPRM).  58  FR  26087.  April  30. 
1993.  The  1993  NPRM  was  one  of 
several  actions  that  the  Commission 
took  in  response  to  the  Metric 
Conversion  Act  of  1975,  Public  Law  94- 
168,  89  Stat.  1007  (1975).  as  amended 
by  Public  Law  100—418,  102  Stat.  1107 
(1988)  (codified  at  17  U.S.C.  §205  et 
seq.)  (Metric  Conversion  Act).  This  is  a 
summary  of  the  Commission's  later 
Report  and  Order  in  this  docket  adopted 
March  12,  1996.  and  released  March  29. 
1996,  1 1  FCC  Red  3617  (1996)  (Report 
and  Order).  The  full  text  of  this  Report 
and  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Public  Reference 
Room  (Room  239).  1919  M  St.,  NW.. 
Washington.  EXZ.  The  complete  text  of 
this  Report  and  Order  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Suite  140.  2100  M  Street.  NW.. 
Washington,  DC  20037 

Regulatory  Flexibility  Analysis 

Because  the  Commission  did  not 
impose  any  of  the  proposed  metric 
conversion  options  on  common  carriers 
and,  instead,  simply  terminated  this 
proceeding,  the  Commission  has 
determined  that  Section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  605(b).  does  not  apply  to  the 
adoption  of  this  Report  and  Order 
because  termination  of  this  proceeding 
does  not  have  any  significant  economic 
impact  on  small  entities. 

Summary  of  Report  and  Order 

In  the  1993  NPRM,  the  Commission 
expressed  its  belief  that  distance- 
sensitive  units  in  tariff  filings  under  Part 
'il  of  its  rules  should  be  expres.sed  in 
metric  units.  Accordingly,  that  NPRM 
proposed  three  options  for  conversion  of 
common  carrier  tariff  materials  to  the 
metric  system.  Under  Option  1.  the 
Conversion  Table  Option,  carriers 
would  be  required  to  include,  in  the 
general  rules  section  of  their  tariff 
materials,  a  table  for  converting  non- 
metric  units  of  measurement  to  metric 
units.  Under  Option  2,  carriers  would  be 
required  to  include — in  the  applicable 
rate  sections  of  their  tariff  materials— 
the  metric  unit  and  corresponding  rate 
in  parenthesis  beside  the  non-metric 
unit  and  related  rate  [eg  .  S4  00  per  mile 
($2.50  per  kilometer)).  Under  Option  3, 
c:arriers  would  be  required  to  include 


only  the  metric  unit  and  related  rate  in 

the  applicable  rate  sections  of  their  tariff 
materials.  To  aid  tariff  users  not  familiar 
with  the  metric  system,  Option  3  would 
also  require  carriers  to  include 
appropriate  conversion  tables  in  their 
tariff  materials. 

Most  commenting  parties  urged  the 
Commission  not  to  adopt  any  rule 
requiring  metric  conversion  of  common 
carrier  tariff  materials.  Some  parties 
noted  that  the  Metric  Conversion  Act 
does  not  obligate  the  Commission  to 
require  metric  conversion  of  such 
materials.  A  number  of  parties  argued 
that  the  anticipated  costs  for  carriers  to 
convert  these  materials  and  the  related 
administrative  burdens  on  each  carrier 
to  revise  tariff  materials  far  outweigh 
any  benefits  to  those  w  ho  use  these 
materials. 

The  National  In.stitute  of  Standards 
and  Technology  at  the  U.S.  Department 
of  Commerce  (NIST)  recommended  that 
these  tariff  materials  include  either  (a) 
the  metric  unit  and  corresponding  rate 
followed  in  parenthesis  by  the  non- 
metric  unit  and  rate,  or  (b)  the  non- 
metric  unit  and  corresponding  rate 
followed  by  the  metric  unit  and  rate. 
Thus,  NIST  would  allow  carriers  to 
choose  which  measurement  system 
would  be  dominant  in  their  tariff 
materials  and  which  would  be  included 
in  parenthesis.  Should  the  Commission 
not  adopt  that  approach,  NIST  urged 
that  common  carriers  be  required  to 
comply  with  Option  2  in  the  1993 
NPRM  because,  in  the  view  of  NIST. 
that  option  most  closely  met  the  goals 
of  the  Metric  Conversion  Act.  In 
addition,  the  Chairman  of  the  Standards 
and  Metric  Practices  Subcommittee  of 
the  Metrification  Operating  Committee 
of  the  Interagency  Council  on  Metric 
Policy  urged  the  Commission  to  allow 
carriers  to  use  only  metric  units  in  their 
tariff  materials  because  use  of  any  other 
option  would  require  carriers  to 
continue  to  use  two  sets  of  units  in 
these  materials. 

The  Commission  found  that  the 
carrier  burdens  associated  with  both 
Option  2  and  Option  3  clearly  outweigh 
the  benefits  to  the  public  that  each 
offers.  Although  Option  1.  the 
Conversion  Table  Option,  would  be  less 
burdensome  than  either  of  the  other  two 
options,  the  Commission  found  that  it. 
too,  would  impose  additional  burdens 
on  carriers.  While  the  Commission 
recognized  tfiat  inclusion  of  such 
conversion  tables  in  tariff  materials 
would  promote  its  metric  conversion 
program  and  would  potentially  benefit 
some  tariff  users,  the  Commission, 
nevertheless,  found  that  the  benefits 
associated  with  such  a  requirement 


would  be  outweighed  by  the  estimated 
burdens  on  carriers. 

Thus,  in  light  of  the  record 
established  in  response  to  the  1993 
NPRM,  the  Commission  no  longer  found 
that  the  benefits  of  having  metric  units 
or  metric  conversion  tables  in  tariff 
materials  exceeded  the  related  burdens 
on  those  carriers  that  filed  these 
materials.  Instead,  the  Commission 
found  that  the  benefits  to  carriers  and 
their  customers  of  converting  tariff 
materials  to  the  metric  system — or  of 
including  conversion  tables  in  such 
materials — were  not  sufficiently  clear  to 
justify  the  burdens  involved. 
Accordingly,  the  Commission  declined 
to  adopt  any  of  the  conversion  options 
proposed  in  the  1993  NPRM  and 
terminated  this  proceeding. 

Ordering  Clause 

Accordingly.  It  is  ordered,  that  the 
proceeding  initiated  in  CC  Docket  No. 
93-55  Is  terminated. 

List  of  Subjects  in  47  CFR  Part  61 

Communications  common  carriers. 
Metric  system.  Telecommunications. 

Federal  Communications  Commission. 

LaVera  F.  Marshall. 

Acting  Secretary. 

[FR  Doc.  97-529  Filed  1-9-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
D-D.  122396B] 

New  England  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  1-day  public  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  January  16,  1997,  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Tara  Femcroft  Conference  and 
Resort,  50  Femcroft  Road.  Danvers.  MA 
01923;  telephone  (508)  777-2500. 
Requests  for  special  accommodations 
should  be  addressed  to  the  New 
England  Fishery  Management  Council.  5 
Broadway,  Saugus,  MA  01906-1097: 
telephone  (617)  231-0422. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  B.  Kellogg,  Acting 
Executive  Director,  New  England 
Fishery  Management  Council.  (671) 
231-0422. 

SUPPLEMENTARY  INFORMATION:  This  1-day 
meeting  is  being  held  to  discuss  right 
whale  and  groundfish  management 
issues. 

Background  Information  for 
Abbreviated  Rulemaking — Northeast 
Multispecies 

The  Council  will  consider  taking 
action  on  framework  adjustments  to  the 
Fishery  Management  Plan  for  the 
Northeast  Multispecies  Fishery  (FMP) 
under  the  framework  for  abbreviated 
rulemaking  procedure  contained  in  50 
CFR  648.90.  Initial  action  will  be  taken 
on  a  framework  adjustment  to  the  FMP 
that  would  restrict  fixed  gear  in  the 
Great  South  Channel  area  to  protect 
right  whales  in  critical  habitat  during 
high  use  periods. 

The  remainder  of  the  day  will  be  used 
to  consider  Framework  Adjustment  20, 


an  action  that  would  establish 
groundfish  stock  rebuilding  measures 
for  the  1997  fishing  year.  The  range  of 
options  under  consideration  include 
area  closures,  gear  modifications,  and 
possible  reductions  in  days-at-sea 
allocations.  As  part  of  this  action,  the 
Council  also  will  discuss  pffort 
reduction  measures  for  giiinet  vessels, 
alternatives  to  the  current  haddock  trip 
limit,  incentives  to  reduce  fishing  effort 
on  mshore  groundfish  stocks,  and 
measures  to  protect  the  1992  year  class 
of  winter  fiounder. 

The  Council  will  consider  other 
adjustments  that  will  be  submitted  as 
part  of  Framework  Adjustment  20 
These  concern  an  exempted  fisher\-  for 
monkfish  with  10-inch  (25.4  cm)  or 
larger  mesh  gillnets,  an  exempted 
fisher\-  for  mussel  dredges  in  Southern 
New  England,  and  modification  of  the 
bycatch  allowances  in  the  northern 
shrimp  fisherv'.  Any  other  outstanding 
business  will  be  addressed  at  the  end  of 
the  day. 


The  Council  will  consider  public 
comments  at  a  minimum  of  2  Council 
meetings  prior  to  making  any  final 
recommendations  to  the  Regional 
Administrator  Northeast  Region. 
NMFS.  under  the  provisions  for 
abbreviated  rulemaking  cited  above  If 
the  Regional  Administrator  concurs 
with  the  measures  proposed  bv  the 
Council,  he  will  publish  them  as  a  final 
rule  in  the  Federal  Register 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliar>-  aids  should  be  directed  to 
Christopher  B.  Kellogg  (see  ADDRESSES] 
at  least  5  days  prior  to  the  meeting  date 

-Authority:  16  I    S  C    1801  et  spq 

Dated   lanuar\  6,  1996 
Bruce  .Morehead, 

Acting  Dirt-ctnr.  Office  ni  Suf:tainable 
Fisheries,  \ationnl  Marine  Fisheries  Sen-ice. 
iFRDfx.   9--.588  Filed  1-9-97   8  45  ami 
BtLUNG  COOe  M10-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  ttie 
pubhc.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxj 
rulings,  delegations  of  auttx>rlty,  filing  of 
petitions  and  applications  and  agency 
st^ements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forsst  S«rvic« 

Eastam  Washington  Cascades 
Provincial  Intaragency  Executive 
Commitlae  (PIEC),  Advisory 
Commlttae 

AQENCV:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Washington 
Cascades  PIEC  Advisory  Committee  will 
meet  on  January  30, 1997  in  Campbell's 
Conference  Center  (River  Room),  104  W. 
Wooden,  Chelan,  Washington.  The 
meeting  will  begin  at  9.00  a.m.  and 
continue  until  3:30  p.m.  The  focus  of 
this  meeting  will  b^  to  discuss  grazing 
management  under  the  Northwest 
Forest  Plan,  agency  updates  on 
Northwest  Forest  Plan  implementation, 
and  discuss  the  focus  for  future  advisory 
committee  meetings.  All  Eastern 
Washington  Cascades  Province 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
welcome  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official.  USDA,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee, 
Washington  98807,  509-662-4335. 

Dated:  January  6, 1997. 

Sonny  J.  O'Neal, 

Forest  Supervisor,  Wenatchee  National 
Forest. 

(FR  Doc.  97-586  Filed  1-9-97;  8:45  am! 
MLUNQ  COOC  9410-11-M 


Yaidma  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Yakima  PIEC  Advisory 
Committee  will  meet  on  January  22, 


1997  at  Cle  Eium  Ranger  Station 
conference  room,  803  W.  2nd  Street,  Cle 
Elum,  Washington.  The  meeting  will 
begin  at  9:00  a.m.  and  continue  until 
3:30  p.m.  This  meeting  will  focus  on  the 
Adaptive  Management  Area  plan  and 
agency  updates  on  the  Northwest  Forest 
Plan  implementation.  All  Yakima 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  welcome  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official.  USDA.  Wenatchee  National 
Forest,  P.O.  Box  811.  Wenatchee, 
Washington.  98807.  509-662-4335. 

Dated:  lanuary  6,  1997. 

Sonny  |.  O'Neal, 

Forest  Supervisor.  Wenatchee  National 
Forest- 

|FR  Doc.  97-587  Filed  1-9-97;  8:45  am] 
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COMIMrTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  10.  1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
EHsabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Cyovemment  (except  as 


otherwise  indicated)  will  be  required  to 
procure  the  services  Usted  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Janitoria] /Custodial 

Sierra  Army  Depot,  Herlong,  Cahfomia 
NPA:  Tehama  County  Opportimity 
Center,  Inc.,  Red  Bluff,  California 

Janitorial /Custodial 

Edward  Hines.  Jr.  VA  Hospital, 
Consolidated  Mail  Outpatient 
Pharmacy,  Building  #37,  Hines, 
Illinois 

NPA:  Jewish  Vocational  Service  and 
Employment  Center,  Chicago,  Illinois 

Linen  Distribution 

VA  Medical  Center,  1900  E.  Main  Street 

Danville,  Illinois 
NPA;  Rehab  Products  and  Services,  Inc. 

Danville.  Illinois 

Utter  Pick-Up 

Robins  Air  Force  Base,  Georgia 
NPA:  Family  Support  Alliance  for  the 

Mentally  111,  Inc.,  Warner  Robins, 

Georgia 
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Storage  and  Distribution  of  Uniform 
Accessories 

(Vendor  Parts  Accessories) 

Defense  Personnel  Support  Center, 

Philadelphia,  Pennsylvania 
NPA:  Travis  Association  for  the  Blind, 

Austin,  Texas. 
Beverly  L.  Milkman, 
Execu  live  Director. 

[FR  Doc.  97-657  Filed  1-9-97;  8:45  am) 
BiLUNQ  CODE  6363-01-f> 

Procurement  List;  Additions 

AGENCY:  Conunittee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Pnxnirement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oUier  severe  disabilities. 
EFFECTIVE  DATE:  February  10,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  Jime 
28,  November  8  and  22, 1996,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (61  FR  33711,  57849 
and  59401)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractcM^,  the 
Committee  has  determined  that  the 
commodities  and  services  Usted  below 
are  suitable  for  procurement  by  the 
Federal  Govenmaent  ^der  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impiact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 


3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Office  and  Miscellaneous  Supplies 
(Requirements  for  Fort  McClellan  Air 
Force  Base,  Alabama) 

Services 
Administrative  Services 

Poff  Federal  Building  and  Courthouse, 
210  Franklin  Road.  SW,  Roanoke, 
Virginia 

Janitorial/Custodial 

Naval  Command  Control  &  Ocean 
Surveillance  Center,  Naval  Weapons 
Station,  East  Coast  Division  Complex, 
Charleston,  South  Carolina 

Operation  of  Central  Issue  Facility,  Fort 
Drum,  New  York 

Petroleum  Support.  Fort  Sam  Houston/ 
Camp  Bullis,  Texas 
This  action  does  not  affect  current 

contracts  awarded  prior  to  the  effective 

date  of  this  addition  or  options  that  may 

be  exercised  under  those  contracts. 

Beverly  L.  MUkman, 

Executive  Director. 

[FR  Doc.  97-658  Filed  1-9-97:  8:45  am] 


Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  10, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  1,  1996,  the  Committee  for 


Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  pubUshed  noflce 
(61  F.R.  56511)  of  proposed  addition  to 
the  Procurement  list.  Conunents  were 
received  from  the  current  contractor  for 
this  service.  The  contractor  noted  that 
loss  of  this  service  proposed  for 
addition  to  the  Procurement  List  would 
leave  it  with  only  one  source  of  revenue 
until  it  is  successful  in  bidding  for  other 
business.  However,  that  single  source  of 
revenue  which  the  contractor  would 
retain  is  responsible,  by  the  contractor's 
ovra  figures,  for  over  90  percent  of  its 
sales.  Consequently,  the  Committee 
does  not  believe  that  its  action  in  adding 
to  the  Procurement  List  a  service  which 
constitutes  a  very  small  percentage  of 
the  contractor's  total  sales  will  have  a 
severe  adverse  impact  on  the  contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service  and  impact  of  the  addition 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  service  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4, 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  comphance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
CDay  Act  (41  U.S.C.  4&-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Operation  of  Postal  Service  Center 

Nellis  Air  Force  Base.  Nevada 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  97-659  Filed  1-9-97:  8:45  am) 
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ProcMrement  List;  Additions 

AQENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Procurement 

List 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  10.  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPtEMENTAAY  INFORMATKM:  On 
October  25, 1996,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(61  PR  55268)  of  proposed  additions  to 
the  Procurement  List.  Comments  were 
received  from  the  current  contractor  for 
the  Air  Force  women's  garrison  caps. 
That  contractor  described  its  position  as 
precarious  and  attributed  the  reductions 
in  its  workforce  over  the  past  six  years 
to  Committee  decisions  to  place  several 
other  military  caps  on  its  Procurement 
List.  The  contractor  advised  that  the 
addition  of  the  cap  to  the  Procurement 
List  would  put  an  end  to  its  enterprise. 

The  Committee  is  aware  that 
substantial  reductions  in  troop  strength 
in  all  military  services  in  recent  years 
have  decreased  the  requirements  for 
these  caps  and  other  types  of  headgear. 
In  fact,  me  nonprofit  agency  that  would 
produce  these  caps  has  experienced 
significant  reductions  in  orders  for  the 
Air  Force  men's  caps,  which  is  why  it 
is  seeldng  the  additional  work 
represented  by  the  women's  caps. 

The  Committee  believes  it  is  primarily 
the  changes  in  troop  strength  and  the 
current  contractor's  failure  to  secure 
other  Federal  and  commercial  business 
that  have  led  to  the  decline  in  that 
firm's  workforce  and  sales  and  not 
previous  actions  by  the  Committee.  This 
belief  is  supported  by  the  fact  that  the 
current  annual  value  of  the  types  of  caps 
made  under  the  JWOD  Program  that 
have  been  made  in  the  past  by  the 
current  contractor  is  substantially  less 
than  the  decline  in  the  current 
contractor's  sales  over  the  past  six  years. 

The  Committee  also  noted  that  while 
it  has  placed  the  Air  Force  men's 
garrison  caps  and  a  small  portion  of  the 
Army  men's  garrison  caps  on  its 
Procurement  List,  the  current  contractor 
will  continue  to  have  the  abilitv  to  bid 


on  substantial  other  Government 
business.  This  business  includes  the 
vast  majority  of  the  Army  men's 
garrison  caps,  the  Army  women's 
garrison  caps,  and  all  the  Marine  and 
Coast  Guard  garrison  caps.  The  current 
contractor  will  also  have  the 
opportunity  to  continue  to  bid  on  all 
service  cap  covers.  Moreover,  the 
Committee  will  not  be  adding  any  more 
caps  of  this  type  or  any  service  cap 
covers  to  the  Procurement  List  for  at 
least  five  years  without  the  prior 
approval  of  the  current  contractor  and 
another  firm  that  makes  these  types  of 
caps. 

The  Committee  also  noted  that  the 
caps  in  question  did  not  represent  a 
substantial  portion  of  the  current 
contractor's  business  during  the  past 
year  and  prior  to  August  of  1996  had  not 
been  supplied  by  the  current  contractor 
for  several  years. 

Since  it  has  remained  in  business 
without  sales  of  this  cap  or  the  Air 
Force  men's  cap  tor  three  to  five  years, 
the  firm  is  not,  in  the  Committee's 
opinion,  dependent  on  the  sales  of 
either  cap  for  its  continued  survival. 

Overall,  the  Committee  has  concluded 
that  because  of  the  significant 
opportunities  that  will  continue  to  be 
available  to  the  cxurent  contractor  to  bid 
on  other  caps  and  cap  covers  and  the 
firm's  lack  of  dependence  on  this 
particular  item,  addition  of  these  caps  is 
not  likely  to  result  in  an  end  to  the 
enterprise.  However,  to  give  the  current 
contractor  additional  time  to  adjust  to 
the  market  changes,  the  Committee  has 
decided  to  permit  half  of  the  initial  FY 
1997  requirement  for  the  caps  in 
question  to  be  procured  competitively. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  impact  of  the 
addition  on  the  loirrent  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impwct  on  current  contractors 
for  the  commodities. 


3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  conunodities 
proposed  for  addition  to  the 
Prociuement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Cap.  Garrison,  Women's  (USAF) 

8410-01-381-5481 
8410-01-381-5559 
8410-01-381-5544 
8410-01-381-5566 
8410-01-381-5521 
8410-01-381-5536 
8410-01-381-5507 
8410-01-381-5612 
841CM)l-381-5627 
8410-01-381-5647 
8410-01-381-5504 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Bemrly  L.  MiUonaa, 
£xecu  Uve  Director. 
[FR  Doc.  97-660  Filed  1-9-97;  8:45  amj 
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Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Proposed  Addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  10, 1997. 

ADDRESSES:  Con^ttee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
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otherwise  indicated)  will  be  required  to 
procure  the  service  Usted  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 

Duplicating/Copying  of  Court 
Documents 

(GPO  Program  #G414-S) 

NPA:  Alliance,  Inc.,  Baltimore, 

Maryland. 
Beverly  L.  Milkmen, 
Executive  Director. 

(FR  Doc.  97-661  Filed  1-9-97;  8:45  am) 
BiLUNQ  cooe  tau-oi-p 


DEPARTMEKT  OF  COMMERCE 

International  Trade  Administration 
[A-201-805] 

Certain  Circular  Welded  Non-Alloy 
Steel  Pipe  From  Mexico;  Initiation  of 
Anticircumvention  Inquiry  on 
Antidumping  Duty  Order 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
anticircumvention  inquiry. 

SUMMARY:  In  response  to  a  request  from 
petitioners  in  this  case  ' ,  the  Department 

'  Petitioners  are:  Allied  Tube  »  Conduit  Corp.. 
Sawbill  Tubular  Division  of  Tex-Tube  Co.,  Century- 
Tube  Corp.,  Laclede  Steel  Co..  LTV  Tubular 
Products  Co.:  Sharon  Tube  Co..  Western  Tube  h 


of  Commerce  (the  Department)  is 
initiating  an  anticircimivention  inquiry 
to  determine  whether  imports  of  (i)  pipe 
certified  to  the  American  Petroleum 
Institute  (API)  5L  hne  pipe 
specifications  (API  5L  or  line  pipe)  and 
(ii)  pipe  certified  to  both  the  API  5L  line- 
pipe  sp>ecifications  and  the  less 
stringent  American  Society  for  Testing 
and  Materials  (ASTM)  A-53  standard 
pipe  specifications  (dual  certified 
pipe  2),  falUng  within  the  physical 
dimensions  outlined  in  the  scope  of  the 
order,  are  circumventing  the 
antidumping  duty  order  on  certain 
welded  non-alloy  carbon  steel  pipe  from 
Mexico  (57  FR  49453,  November  2, 
1992). 

EFFECTIVE  DATE:  January  10.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  James  at  (202)  482-5222  or 
John  Kugelman  at  (202)  482-0649, 
Antidimiping  and  Countervailing  Ehity 
Enforcement  Group  HI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC,  20230, 
APPUCABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act),  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31,  1994. 

SUPPLEMBTTARY  INFOfMATION: 

Background 

On  April  23,  1993,  petitioners 
requested  that  the  Depiartment  conduct 
an  anticircumvention  inquiry  pursuant 
to  section  781(c)  of  the  Tariff  Act 
covering  imports  of  API  5L  Une  pipe 
and  dual-certified  pipe  from  Mexico. 
Petitioners  alleged  that,  following 
publication  of  the  antidumping  duty 
order,  exporters  of  standard  pipe  from 
Mexico  began  circimiventing  the  order 
by  having  pipe  intended  for  use  as 
standard  pipe  certified  as  line  pipe  or 
certified  for  use  as  both  line  and 
standard  pif>e.  Petitioners  further 
alleged  that  pipe  distributors  were 
substituting  pipe  certified  to  the  more 
stringent  line  and  dual-certified 
specifications  for  the  standard  pipe 
subject  to  the  order,  and  that  end  users 
of  standard  pipe  began  using  imported 
hne  and  dual-certified  pipe  in  "standard 
pipe  appUcations."  According  to 
petitioners,  the  "transformation  of 
standard  pipe  into  *   •  •  pipe  which 
also  meets  the  line  pipe  standard  is  a 


Conduit  Co.,  Wheatland  Tube  Co..  and  CSI  Tubular 
Products.  Inc. 

'  This  merchandise,  sometimes  referred  to  as 
"dual-stenciled."  may  also  include  "multiple- 
stenciled"  pipe. 


"minor  alteration  of  merchandise" 
vinthin  the  meaning  of  section  781(c)  of 
the  [Tariff]  Act."  See  Anticircumvention 
Petition,  April  23,  1993  at  1, 

After  examining  f)etitioners' 
allegations,  we  instead  initiated  a  scope 
inquiry  under  19  CFR  353.29(i)  on  June 
7,  1993,  to  determine  whether  both  API 
5L  line  pipe  and  dual-certified  pipe, 
when  actually  used  in  standard  pipe 
applications,  are  within  the  scope  of  the 
orders.  On  March  21,  1996,  we 
determined  that  both  line  and  dual- 
certified  pipe  were  explicitly  excluded 
from  the  orders.  Final  Negative  Scope 
Determination  (61  FR  11608). 

On  April  12,  1996,  Wheatland  Tube 
Company  (Wheatland),  one  of  the 
original  petitioners,  filed  a  lawsuit 
before  the  Court  of  International  Trade 
(the  Court)  challenging  the  final  scope 
determination  and  the  fact  that  the 
Department  did  not  initiate  an 
anticircumvention  inquiry,  as 
petitioners  originally  requested.  On  July 
12,  1996.  we  requested  a  remand  from 
the  Court  in  order  to  provide  a  full 
explanation  on  the  record  as  to  why  we 
did  not  initiate  an  anticircumvention 
inquiry  or,  if  appropriate,  to  initiate 
such  a  proceeding.  On  October  9,  1996, 
the  Court  denied  our  motion  for  a 
voluntary  remand  and,  in  response  to  a 
separate  motion  filed  by  Wheatland, 
also  dismissed  all  counts  of  the  original 
complaint  as  to  Mexico.  ^ 

InitiatioD  of  Anticircumvention 
Proceeding 

Section  353.29(b)  of  our  regulations 
provides  that  applications  for 
anticircumvention  determinations 
contain  (1)  a  detailed  description  of  the 
product,  including  technical 
characteristics  and  uses  of  the  product, 
and  its  current  U.S.  Tariff  Classification 
number;  (2)  a  statement  of  the  interested 
party's  position  as  to  whether  the 
product  is  within  the  scope  of  an 
antidumping  order,  including  (i)  a 
simimary  of  the  reasons  for  this 
conclusion,  (ii)  citations  to  any 
apphcable  statutory  authority,  and  (iii) 
attachment  of  any  factual  support  for 
this  position,  including  applicable 
portions  of  the  Secretary's  or  the 
Commission's  investigation.  Where  all 
of  these  conditions  are  met,  our 
regulations  state  we  will  evaluate  the 
application  to  determine  whether  an 
inquiry  is  warranted. 

Upon  review  of  petitioners' 
application,  we  find  that  it  contains  a 
detailed  description  of  the  products  and 


'Based  on  the  Court's  denial  of  our  request  for 
voluntan'  remand,  the  Department  is  not  initiating 
an  ariticircumvenlion  mquiry  with  r«spe<.t  to  pipe 
imports  from  Brazil  and  Korea. 
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a  statement  of  the  petitioners'  position 
as  to  whether  the  product  is  included 
within  the  order,  as  required  by  19  CFR 
353.29(b).  Based  on  our  evaluation  of 
the  petition  (see  Memorandum,  Joseph 
A.  Spetrini  to  Robert  S.  LaRussa, 
December  19,  1996,  on  file  in  Room  B- 
099  of  the  Main  Commerce  Building], 
we  determine  that  a  formal  inquiry  is 
warranted. 

Accordingly,  we  are  initiating  a 
circumvention  inquiry  concerning  the 
antidumping  duty  order  on  standard 
pi{>e  from  Mexico,  pursuant  to  section 
781(c)  of  the  Tariff  Act.  In  accordance 
with  19  CFR  353.29(j),  we  will  not 
instruct  the  Customs  Service  to  suspend 
liquidation  and  require  a  cash  deposit  of 
estimated  duties  on  the  merchandise 
which  is  the  subject  of  this  inquiry 
unless  and  until  we  issue  an  affirmative 
preliminary  determination. 

The  Department  will,  following 
consultation  with  the  interested  parties, 
establish  a  schedule  for  questionnaires 
and  comments  on  the  issues.  The 
Department  intends  to  issue  its  final 
determination  within  300  days  of  the 
date  of  pubhcation  of  this  initiation. 

This  notice  is  published  in 
accordance  with  section  781(c)  of  the 
Tariff  Act  (19  U.S.C.  1677j(c))  and  19 
CFR  353.29. 

Dated:  December  20, 1996. 

Robert  S.  LaRmM. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-632  Filed  1-9-97;  8:45  ami 
MUMQ  coot  WIO-DS-P 


[A-403-801] 

Fresh  and  Chilled  Atlantic  Salmon 
From  Norway,  Final  Results  of  New 
Shipper  Antidumping  Duty 
AdministratNe  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  new 
shipper  antidumping  duty 
adininistrative  review. 

SUMMARY:  On  October  4.  1996,  the 
Department  of  Commerce  (the 
Department)  issued  preliminary  results 
in  the  1995  new  shipper  administrative 
review  of  the  antidumping  duty  order 
on  fresh  and  chilled  Atlantic  salmon 
from  Norway  (61  FR  51910).  The  review 
covers  one  manufacturer/exporter 
Nordic  Group  A/L  (Nordic)  of  the 
subject  merchandise  to  the  United 
States.  The  period  of  review  (FOR)  is 
May  1, 1995,  through  October  31.  1995. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 


preliminary  results  and  received  a  case 
brief  from  petitioner  and  a  rebuttal  brief 
from  respondent.  The  final  results 
remain  unchanged  from  the  preliminary 
resuhs.  The  final  dumping  margin  for 
the  reviewed  firm  is  listed  below  in  the 
section  entitled  "Final  Results  of 
Review". 

EFFECTIVE  DATE:  January  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner,  AD/ 
CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230: 
telephone:  (202)  482-4195  or  (202)  482- 
3814,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

Bacicgroond 

On  October  4,  1996,  the  Department 
issued  preliminary  results  (61  FR  51910) 
of  its  new  shipper  review  of  the 
antidumping  duty  order  on  fresh  and 
chilled  Atlantic  salmon  from  Norway. 
The  preliminary  results  indicated  that 
Nordic  sold  subject  merchandise  at  not 
less  than  normal  value  during  the  FOR. 
We  invited  parties  to  comment  on  the 
preliminary  results. 

The  Department  has  now  conducted 
this  review  in  accordance  with  section 
751  of  the  Act  and  section  353.22  of  its 
regulations  (19  CFR  353.22). 

Scope  of  the  Review 

The  merchandise  covered  by  this    - 
review  is  fresh  and  chilled  Atlantic 
salmon  (salmon).  It  encompasses  the 
species  of  Atlantic  salmon  (Salmo  salar) 
marketed  as  specified  herein;  the  subject 
merchandise  excludes  all  other  species 
of  salmon:  Danube  salmon;  Chinook 
(also  called  "king"  or  "quinnat");  Coho 
("silver");  Sockeye  ("redfish"  or 
"blueback");  Humpback  ("pink");  and 
Chimi  ("dog").  Atlantic  salmon  is  whole 
or  nearly  whole  fish,  typically  (but  not 
necessarily)  marketed  gutted,  bled,  and 
cleaned,  with  the  head  on.  The  subject 
merchandise  is  typically  packed  in  fresh 
water  ice  (chilled).  Excluded  from  the 


subject  merchandise  are  fillets,  steaks, 
and  other  cuts  of  Atlantic  salmon.  Also 
excluded  are  frozen,  canned,  smoked  or 
otherwise  processed  Atlantic  salmon. 
Fresh  and  chilled  Atlantic  salmon  is 
currently  provided  for  imder 
Harmonized  Tariff  Schedule  (HTS) 
subheading  0302.12.00.02.09.  The  HTS 
item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  our 
preliminary  results.  We  received  a  case 
brief  from  petitioner  and  a  rebuttal  brief 
from  respondent. 

Comment  1: 

Petitioner  contends  that  Nordic's  one 
sale  was  made  prior  to  the  POR  on  April 
28, 1995,  and  not  on  June  30, 1995,  as 
claimed  by  respondent.  Petitioner 
argues  that  the  essential  terms  (i.e.  price 
and  quantity)  of  Nordic's  sale  to  its  U.S. 
customer  were  set  in  a  letter  dated  April 
28, 1995,  and  not  changed  substantially 
before  completion  of  the  transaction  two 
months  later.  Based  on  this  argument, 
petitioner  maintains  that  the  respondent 
entered  into  a  binding  agreement  on 
April  28, 1995,  and  that  this  constitutes 
the  correct  date  of  sale. 

Respondent  contends  that  the 
reported  sale  date  of  June  23, 1995,  [i.e. 
date  of  shipment)  is  correct.  Respondent 
argues  that  it  is  the  Department's 
established  practice  to  rely  on  date  of 
shipment  as  the  date  of  sale  when  the 
quantity  of  the  sale  is  not  fixed  until 
date  of  shipment.  See  Cold-Rolled  Steel 
Flat  Products  from  Korea,  (60  FR  65284) 
I>ecember  19, 1995. 

Respondent  points  to  the 
Department's  termination  of  the  first 
new-shipper  review  of  Nordic  where  the 
petitioner  successfully  argued  that  April 
28, 1995,  was  not  the  date  of  sale  for  the 
same  transaction  reported  in  this  review 
because  the  price  and  quantity  differed 
materially  between  April  28, 1995,  and 
the  date  of  shipment.  See  Fresh  and 
Chilled  Atlantic  Salmon  from  Norway: 
Termination  In-Part  of  New  Shipper 
Antidumping  Duty  Review.  60  FR 
53162,  (October  12, 1995). 

Department's  Position 

We  agree  with  respondent.  The 
Department  terminated  Nordic's  first 
new  shipper  review,  at  the  request  of 
the  petitioner,  because  the  Department 
determined  that  Nordic  made  the  U.S. 
sale  to  the  first  unrelated  customer 
based  on  the  invoice  date  of  June  30, 
1995,  which  was  outside  the  POR  of 
November  1, 1994,  through  April  30. 
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1995.  In  making  this  determination,  we 
concluded  that  April  28, 1995.  was  not 
the  correct  date  of  sale  because  Nordic's 
April  28,  1995,  letter  did  not  identify 
the  unrelated  customer  in  the  U.S.  We 
also  concluded  that  there  were 
differences  in  the  price  and  quantity 
specified  in  Nordic's  April  28, 1995, 
letter  and  the  June  30,  1995,  invoice 
date.  Accordingly,  the  Department 
determined  the  June  30, 1995,  date  of 
invoice  to  be  the  correct  date  of  sale.  See 
Memorandum  from  Joseph  Spetrini  to 
Susan  Esserman,  September  20, 1995. 

Comment  2  ♦ 

Petitioner  argues  that  Nordic's  sole 
U.S.  sale  cannot  be  the  basis  for 
Nordic's  dumping  margin  because  it  is 
not  a  bona  fide  sale.  Petitioner  states 
that  in  such  situations,  the  U.S.  Court  of 
International  Trade  (CIT)  has  recognized 
that  the  Department  has  the  authority  to 
disregard  U.S.  sales  that  are  not  the 
result  of  a  bona  fide  transaction  to 
"prevent  fraud  upon  its  proceedings." 
See  Chang  Tieh  Industry  Company.  Ltd. 
V.  United  States,  840  F.  Supp.  141-46 
(CIT  1993).  In  addition,  petitioner 
points  to  Sulfanilic  Acid  from  Hungary, 
(58  FR  8257)  to  demonstrate  that  the 
Department  has  a  history  of  disregarding 
U.S.  sales  where  it  is  established  that 
such  sales  are  not  bona  fide 
transactions. 

Petitioner  argues  that  there  is 
abundant  evidence  to  demonstrate  that 
Nordic's  single  sale  under  review  is  not 
a  bona  fide  transaction  but  rather  is  a 
transaction  that  was  contrived  for  the 
purpose  of  escaping  dumping  liability. 
As  support  for  this  allegation,  petitioner 
offers  several  arguments.  Petitioner 
asserts  that  Nordic  did  not  follow  its 
own  sales  procedure  in  making  this  sale. 
According  to  petitioner,  it  is  highly 
unusual  for  the  U.S.  customer  to  have 
traveled  to  Norway  to  arrange  this 
transaction.  In  addition,  there  is  no 
evidence  of  a  written  order  confirmation 
produced  by  the  U.S.  customer  that  is 
typically  the  first  document  produced  in 
the  sales  process. 

Petitioner  contends  that  Nordic 
should  not  qualify  as  ;  new  entrant  into 
the  fresh  Atlantic  salmon  market  based 
on  making  only  one  U.S.  sale  of  the 
subject  merchandise  during  the  period 
November  1994  through  October  1995. 
During  this  period,  petitioner  claims 
that  there  were  no  other  sales  of  the 
subject  merchandise  to  other  markets. 
Rather,  petitioner  charges  that 
respondent  will  enter  the  U.S.  market 
after  obtaining  a  zero  dumping  margin 
for  its  contrived  sale. 

Petitioner  contends  that  Nordic's  U.S. 
customer,  a  smoker,  paid  an  above 
market  price  for  the  sale  under  review. 


In  support  of  this  allegation,  petitioner 
submitted  an  affidavit  from  a  large  U.S. 
salmon  smoker  that  states  that  smokers 
can  use  frozen  salmon  at  a  price  far  less 
than  the  price  incurred  to  Nordic  for 
fresh  sahnon.  The  U.S.  smoker  also 
states  that  his  company  has  not  had  an 
order  for  the  covered  merchandise 
because  it  is  too  expensive  as  a  result  of 
the  antidumping  duties  and  high 
movement  charges.  Petitioner  points  to 
U.S.  import  statistics  which  show  that 
Nordic's  U.S.  smoker  could  have 
purchased  frozen  salmon  at  a  price  far 
below  the  price  commanded  by  the 
fresh  salmon  it  purchased  from  Nordic. 

Petitioner  insists  that  the  sale  in 
question  was  not  based  on  commercial 
considerations,  but  rather,  Nordic's 
illegitimate  purpose  of  achieving  a  zero 
rate.  Petitioner  supports  this  by  pointing 
to  the  fact  that  less  that  one-half  of  one 
percent  of  Nordic's  total  sales  to  the 
U.S.  customer  were  fresh  salmon;  the 
rest  were  frozen  salmon.  Petitioner 
further  points  out  that  Nordic  has  never 
sold  fresh  salmon  to  any  another  U.S. 
smoker.  Petitioner  argues  that  there  is 
nothing  on  record  to  support  why  the 
U.S.  customer  would  purchase  such  a 
small  amount  of  fresh  salmon. 

Petitioner  provides  documentation  to 
demonstrate  that  Nordic's  U.S.  customer 
could  have  purchased  fresh  salmon 
from  alternative  sources  such  as  Canada, 
Maine  and  Chile  at  significantly  lower 
prices.  Petitioner  insists  that  not  only 
was  the  sale  in  question  priced  higher 
than  other  comparable  U.S.  sales,  but  it 
was  also  priced  higher  than  other  world 
sales  of  fresh  Norwegian  salmon. 
Petitioner  provides  doaunentation  to 
support  his  assertion  that  the  European 
price  is  higher  than  the  price  paid  in  the 
sale  under  review. 

Petitioner  insists  that  in  order  for  the 
Department  to  accept  the  bona  fide 
nature  of  this  sale,  the  Department  must 
investigate  Nordic's  U.S.  customer. 
Petitioner  points  to  PQ  Corporation  v. 
United  States,  652  F.  Supp.  724  (CIT 
1987)  (PQ  Corporation),  to  demonstrate 
that  when  there  is  a  question  pertaining 
to  the  bona  fide  nature  of  U.S.  sales,  the 
Department  vigorously  investigates  to 
determine  whether  the  U.S.  sales  are 
indeed  bona  fide  sales.  Thus,  petitioner 
advocates  a  thorough  investigation  of 
the  U.S.  customer. 

Respondent  contends  that  there  is 
nothing  on  record  to  support  the 
argument  that  the  sale  in  question  is  not 
a  bona  fide  transaction.  The  respondent 
points  to  Chang  Tieh  Industry  Co.,  Ltd. 
V.  United  States,  840  F.  Supp.  141,  145 
(CIT  1993)  to  show  that  the  CIT  has 
noted  that  antidumping  laws  do  not 
contain  provisions  to  disregard  U.S. 
sales  in  the  same  manner  that  the  statute 


directs  the  Department  to  disregard 
home  market  sales  intended  to  establish 
a  fictitious  market.  Therefore, 
respondent  states  arguendo,  even  had 
this  one  U.S.  sale  been  considered 
outside  the  ordinary  course  of  trade,  the 
Department  is  not  required  by  statute  to 
disregard  that  sale.  However, 
respondent  concedes  that  the 
Department  has  the  discretion,  citing  to 
Ipsco,  Inc.  v.  United  States,  714  F.  Supp. 
1211  (CIT  1989).  to  disregard  U.S.  sales 
that  are  considered  to  be  atypical  and 
not  representative  of  a  respondent  s  U.S. 
sales.  Because  there  was  only  one  sale, 
this  standard  cannot  be  relied  on  as  the 
one  sale  is  entirely  representative  of  all 
U.S.  sales.  Respondent  refutes  the 
applicability  of  Sulfanilic  Acid  from 
Hungary,  58  FR  8256  February  12.  1993. 
where  U.S.  sales  were  disregarded 
because  of  fabricated  verification 
documents.  Similarly,  respondent 
refutes  the  applicability  of  Manganese 
Metal  From  the  People's  Republic  of 
China.  60  FR  56045  November  6.  1995 
(Manganese).  Unlike  this  review,  in  the 
Manganese  investigation,  the 
Department  disregarded  sales  based  on 
the  suspicious  timing  of  the  petition 
filing  relative  to  the  sales  being  made 
and  the  "significantly  higher  prices 
reported  for  this  fungible  commoditv." 

Respondent  argues  the  fact  that  there 
was  one  sale  cannot  form  the  basis  for 
a  determination  that  the  sale  is  not  a 
bona  fide  transaction.  In  PQ 
Corporation,  the  CPT  found  it  proper  for 
the  Department  to  review  the 
respondent's  one  sale  to  the  United 
States  with  the  intention  of  eliminating 
a  dumping  margin.  Respondent  points 
to  the  Memorandum  from  Holiv  Kuga  to 
the  File  of  )uly  26,  1995.  stating  that  "a 
new  shipper  review  for  salmon  based  on 
one  sale  would  be  consistent  with  prior 
practice." 

Respondent  further  substantiates  the 
bona  fide  nature  of  the  transaction 
under  review,  contending  thai  the 
record  evidence  demonstrates  that  its 
U.S.  sale  was  made  in  the  ordinan' 
course  of  trade.  Respondent  argues  that 
it  followed  customary  sales  procedures 
for  this  sale.  Part  of  the  customarv 
procedure  is  for  the  President  of  Nordic 
Group.  Inc.  (the  U.S.  subsidiary)  to 
travel  back  to  Norway,  often  with  US. 
customers  as  a  means  to  educate  the 
U.S.  customer.  See  Sales  Verification 
report. 

Respondent  argues  that  petitioner  is 
wrong  in  its  claim  that  Nordic  is  not  a 
new  entrant  to  the  U.S.  fresh  Atlantic 
salmon  market  because  Nordic  has 
made  only  one  sale  during  the  POR. 
Respondent  states  that  by  definition,  to 
qualify  for  a  new  shipper  review.  Nordic 
did  not  sell  any  salmon  prior  to  the 
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POR.  Since  Nordic  is  currently  assessed 
an  "all-others"  rate  of  23.80  percent, 
U.S.  customers  are  difficult  to  attract. 
Thus  Nordic's  one  sale  is  justifiable  and 
does  not  disqualify  Nordic  as  a  new 
shipper  in  the  U.S.  market. 

Respondent  argues  that  Nordic's  price 
for  fresh  Norwegian  salmon  is  within 
the  price  range  charged  by  others  for 
fresh  Norwegian  salmon  sold  to  the 
United  States.  Nordic  claims  that  it  was 
aware  of  the  antidumping  duty  order 
and  did  its  best  to  negotiate  a  price  that 
would  not  violate  U.S.  antidumping 
laws.  Respondent  argues  that  in  alleging 
Nordic's  U.S.  customer  paid  an  above 
market  price  for  the  sale  under  review, 
the  petitioner  incorrectly  compared  the 
price  of  frozen  salmon  from  other 
countries  to  that  of  fresh  salmon  from 
Norway.  Frozen  salmon  is  outside  the 
scope  of  the  order.  The  International 
Trade  Commission  found  that  fresh 
salmon  is  more  expensive  than  frozen 
and  that  Norwegian  Atlantic  salmon  is 
also  considered  by  purchasers  to  be  a 
higher  priced  product  and  is  typically 
more  expensive  than  U.S.  produced 
salmon.  Thus,  the  price  of  Norwegian 
Atlantic  salmon  cannot  be  compared  to 
world  market  prices.  Respondent 
dismisses  the  U.S.  smoker's  claim  that 
the  U.S.  smoker  cannot  profitably 
purchase  premium  Norwegian  Atlantic 
salmon  because  he  either  sells  "low 
end"  salmon  or  he  runs  an  inefficient, 
high  cost  operation. 

Respondent  states  that  to  the  extent 
price  is  relevant  to  determine  the  bona 
fide  nature  of  the  U.S.  transaction,  the 
comparison  should  be  limited  to  the 
prices  of  subject  merchandise  sold  in 
the  United  States  in  June  1995. 
According  to  the  June  1995  Report  IM 
145,  Department  of  Commerce,  Bureau 
of  the  Census,  Foreign  Trade  Division. 
Trade  Data  Services,  Washington.  D.C. 
(IM  145  Report),  the  price  of  Nordic's 
sale  is  consistent  with  other 
contemporaneous  sales  of  fresh 
Norwegian  salmon  sold  in  the  United 
States. 

Respondent  argues  that  PQ 
Corporation  does  not  compel  the 
Department  to  investigate  the  U.S. 
customer  to  verify  the  bona  fide  nature 
of  a  transaction  simply  because  a 
petitioner  thinks  the  U.S.  price  is  too 
high.  Rather  the  result  of  PQ 
Corporation  is  that  an  administrative 
review  could  be  based  on  one  sale  even 
though  the  impwrtation  was  made  for 
the  purpose  of  adjusting  the 
antidumping  cash  deposit  rale. 

Department's  Position 

We  disagree  with  petitioner.  While 
there  is  no  specific  statutory  or 
regulatory  provision  for  the  e.xclusion  of 


U.S.  sales  as  "outside  the  ordinary 
course  of  trade,"  the  Department's 
authority  to  prevent  fraud  upon  its 
proceedings  has  been  recognized.  See 
Chang  Tieh.  840  F.  Supp.  at  146.  The 
Department  may  disregard  a  U.S.  sale  if 
it  is  determined  that  the  sale  is  not  the 
result  of  a  bona  fide  arm's  length 
transaction.  PQ  Corp.,  652  F.  Supp.  at 
729.  We  are  very  mindful  of  this  issue, 
especially  in  the  context  of  new  shipper 
reviews,  and  take  appropriate  steps  to 
investigate  credible  allegations.  Based 
on  our  review  of  this  here,  we  conclude 
that  there  is  no  evidence  on  the  record 
to  indicate  that  the  single  U.S.  sale 
under  review  was  not  a  bona  fide 
transaction  or  that  the  transaction  was 
in  any  way  fraudulent.  Further,  insofar 
as  there  was  no  written  order 
confirmation  for  the  transaction  under 
review,  we  relied  on  Nordic's  June  30, 
1995,  invoice  to  determine  the  date  of 
sale.  See  Departments  position  on 
Comment  1. 

At  the  outset,  we  note  that  the  fact 
that  there  is  only  one  U.S.  sales 
transaction  does  not  suggest  that  the 
transaction  is  not  bona  fide.  As  reflected 
in  the  Department's  practice,  the 
dumping  analysis  may  be  based  upon  a 
single  sale  even  where  the  sale  is 
designed  for  the  express  purpose  of 
reducing  the  cash  deposit  rate.  See  P.Q. 
Corp..  652  F.  Supp.  at  729.  This  may  be 
even  more  true  in  the  context  of  a  new 
shipper  review,  where  new  entrants  into 
the  market  are  likely  to  assess  (based  on 
the  Department's  antidumping  analysis) 
whether  they  can  sell  on  a  sustained 
basis.  In  this  case,  the  Department 
advised  that  such  a  review  could  be 
based  on  one  sale  provided  that  the 
transaction  be  completed  and  all 
relevant  data  available  prior  to 
verification.  See  July  26,  1995 
Memorandum  from  Holly  Kuga  to  File. 
Moreover,  the  fact  that  the  quantity 
involved  in  this  transaction  represents  a 
small  fraction  of  Nordic's  total  sales  is 
not  a  determining  factor  in  our  analysis 
of  the  bona  fide  nature  of  the  sale  of 
subject  merchandise.  Thus,  the  fact  that 
Nordic  engaged  in  only  one  transaction 
cannot  detract  from  the  bona  fide  nature 
of  the  transaction. 

We  also  disagree  with  petitioner's 
assertion  that  Nordic  employed  an 
unusual  sales  procedure  with  respect  to 
this  transaction.  At  verification,  we 
confirmed  that  the  President  of  Nordic 
Inc.  (the  U.S.  subsidiary)  often  traveled 
to  Norway  with  U.S.  customers.  See 
Nordic  Sales  Verification  Report  at  3. 
Nordic  officials  indicated  that  they  were 
expanding  their  relationship  with  the 
U.S.  customer  which  had  previously 
focused  on  frozen  salmon.  Id.  There  is 
no  evidence  on  the  record  to  contradict 


this  statement.  Moreover,  we  are  not 
persuaded  by  the  statement  submitted 
by  a  U.S.  salmon  smoking  operation  that 
it  would  not  use  fresh  salmon  as  an 
input.  As  Nordic  explained  in  its 
October  7, 1996,  supplemental 
questionnaire  response,  the  U.S. 
customer  could  be  expected  to  keep 
both  ft^sh  and  frozen  salmon  on  hand 
in  order  to  serve  a  range  of  customers. 

With  regard  to  petitioner's  comments 
on  the  price  of  the  sale,  according  to  the 
IM  145  Report,  the  price  Nordic  charged 
was  within  the  range  of  prices  of  other 
sales  of  the  subject  merchandise  from 
Norway  during  the  relevant  June  1995 
time  period.  Petitioner  incorrectly 
compared  prices  of  the  subject 
merchandise  to  that  of  non-subject 
merchandise  (frozen  salmon)  or  salmon 
from  other  countries.  Given  evidence 
that  Norwegian  salmon  is  typically  a 
higher  priced  product  due  to  it  being 
considered  a  premium  product,  we 
determine  that  the  use  of  fresh  salmon 
prices  &x)m  other  producing  countries  is 
an  inaccurate  basis  for  comparison. 

Finally,  we  disagree  with  petitioner's 
suggestion  that  the  Department  has  not 
sufficiently  investigated  this 
transaction.  Based  on  the  Department's 
review  of  Nordic's  initial  and 
supplemental  questionnaire  responses, 
its  on-site  verification  of  Nordic's 
records,  and  other  information  of 
record,  we  conclude  that  there  is  no 
evidence  on  record  to  indicate  that  the 
single  U.S.  sale  under  review  was  not  a 
bona  fide  transaction  or  that  the 
transaction  was  in  anyway  fraudulent. 

Comment  3 

Petitioner  contends  that  the 
Department's  constructed  value 
methodology  is  improper  given  the  facts 
of  this  review.  In  past  reviews  of  this 
proceeding,  petitioner  contended  that 
the  third-country  export  prices  used  as 
foreign  market  value  were  made  at 
prices  below  the  cost  of  production. 
Thus,  petitioner  argued  for  use  of  the 
salmon  fanners'  actual  cost  of 
production  as  opposed  to  the 
acquisition  prices  paid  by  the  exporters 
to  the  farmers.  In  this  review,  however, 
there  are  no  home  market  or  third 
country  sales.  Therefore,  the  petitioner 
argues  that  these  different 
circumstances  require  foreign  market 
value  to  be  based  on  constructed  value 
using  the  price  Nordic  actually  paid  for 
the  merchandise.  Petitioner  argues  that 
by  using  the  actual  price  paid,  the 
Etepartment  would  fulfill  the  original 
concern  of  petitioner. 

Respondent  contends  that  the 
Department  correctly  determined 
constructed  value  on  the  basis  of  cost  of 
cultivation.  Respondent  argues  that 


i4:)4 


FtMlffnil    KMnstAr    /    Vnl     R?     Mn     7    /    Frirlav     Tannai-u    in     1 QQ7    /    Mr>H/ 


Federal  Register  /  Vol.  62.  No.  7  /  Friday.  January  10.  1997  /  Notices 


1433 


petitioner's  argument  is  essentially  a 
middleman  dumping  argument  and 
should  be  rejected.  The  Department  is 
not  free  to  choose  the  higher  of  fish 
fanner  cost  or  exporter  acquisition 
price.  The  Department's  policy  for  using 
the  fish  farmers'  cost  of  production 
rather  than  the  exporter's  acquisition 
price  was  established  in  the 
Memorandum  from  David  Mueller, 
dated  December  18, 1990,  and  has  been 
used  as  the  basis  for  determining  cost  of 
production  in  all  salmon  reviews. 

Department's  Position 

We  agree  with  respondent.  We 
consider  the  live  salmon  produced  by 
the  fish  fanners  and  sold  to  the 
exporters  to  be  the  same  merchandise 
covered  by  the  antidumping  duty  order, 
but  at  an  earlier  stage  of  production. 
Accordingly,  we  consider  the  live 
salmon  produced  by  the  fish  farmers  to 
be  the  identical  merchandise  and  not  an 
input  of  the  subject  merchandise.  As  we 
found  in  all  prior  administrative 
reviews  of  this  proceeding,  the 
responding  exporter  is  not  transforming 
the  merchandise.  To  determine  the  cost 
of  producing  salmon,  the  Department 
properly  reviewed  respondent's  costs  as 
well  as  the  fish  farm  cost  of  cultivation. 

Insofar  as  the  Department  used  the 
same  methodology  described  in  the 
preliminary  results,  the  final  results 
remain  unchanged  bom  the  preliminary 
results.  As  a  result  of  our  comparison  of 
constructed  export  price  (CEP)  and 
normal  value  (NV),  we  determine  that 
the  following  weighted-average 
dumping  margin  exists: 


Manufacturer/ex- 
porter 

Period 

Margin 

Nordic  Group  A/ 
L. 

5/1/95-10/31/95 

0.00 

The  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  The 
posting  of  a  bond  or  security  in  lieu  of 
a  cash  deposit,  pursuant  to  section 
751(a)(2)(B)(iii)  of  the  Act  and  section 
353.22(h)(4)  of  the  Department's 
regulations,  will  no  longer  be  permitted 
for  this  firm.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(2)(C)  of  the  Act:  (1) 


The  cash  deposit  rate  for  the  reviewed 
company  will  be  zero  percent;  (2)  for 
exporters  not  covered  in  this  review,  but 
covered  in  previous  reviews  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period:  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  previous  reviews,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  estabhshed  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  23.80 
percent.  This  rate  is  the  "All  Others" 
rate  from  the  LTFV  investigation. 

These  deposit  reqnirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.-  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  new  shipper  administrative 
review  and  notice  are  in  accordance 
with  section  751(a)(2)(B)  of  the  Act  (19 
U.S.C.  1675(a)(2)(B))  and  19  CFR 
353.22(h). 

Dated:  December  30, 1996. 
Robert  S.  LaRussa. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-634  Filed  1-9-97:  8:45  am) 

BLUNG  CODE  3510-OS-P 


[A-67a-832] 

Pure  Magnesium  From  the  People's 
Republic  of  China  (PRC):  Rescission  of 
Notice  of  Initiation  of  New  Shipper 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Depeirtment  of  Commerce. 

EFFECTIVE  DATE:  January  10,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Everett  Kelly  or  Dorothy  Tomaszewski, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-4194  or 
482-0631,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  section 
751(a)(2)(ii)  of  the  Act  and  19  CFR 
353.22(h)(6)  Taiyuan  Heavy  Machinery 
Import  and  Export  Corporation 
(Taiyuan)  requested  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  pure 
magnesium  from  the  PRC.  the 
Department  of  Commerce  (the 
Department)  inadvertently  published 
two  notices  of  initiation,  one  on 
December  30,  1996  [Notice  of  Initiation 
of  New  Shipper  Antidumping  Duty 
Administrative  Review:  Pure 
Magnesium  from  the  People's  Republic 
of  China  (60  FR  68712,  68713  December 
30.  1996)  and  one  on  December  31,  1996 
{Notice  of  Initiation  of  New  Shipper 
Antidumping  Duty  Administrative 
Review:  Pure  Magnesium  from  the 
Peoples  Republic  of  China  (61  FR 
69067  December  31,  1996). 

Rescission  of  Initiation  of  Review 

The  December  30,  1996,  notice  of 
initiation  was  published  in  error  and  is 
hereby  rescinded.  We  are  proceeding  to 
conduct  a  review  of  Taiyuan  for  the 
period  May  1,  1996  through  October  31, 
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1996,  pursuant  to  the  December  31, 
1996.  notice  of  initiation. 

Dated:  January  6. 1997. 
JsAvy  P.  BUloc 

Principal  Deputy  Assistant  Secretary,  Import 
Administration. 

[FR  Doc.  97-635  Filed  1-9-97;  8:45  am] 
■NJJNQ  COOe  161»-0S-M 

(A-683-S0S] 

PorceMn-on-Steel  Cooking  Ware  From 
Taiwan:  Initiation  and  Pretiminary 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Intent  To  Revoke  Order  in 
Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnOM:  Notice  of  initiation  and 
preliminary  results  of  changed 
circimi stances  antidumping  duty 
administrative  review,  and  intent  to 
revolve  order  in  part. 

SUMMARY:  In  response  to  a  request  firom 
General  Housewares  Corporation  (GHC), 
the  Department  of  Commerce  (the 
Depar^ent)  is  initiating  a  changed 
circumstances  antidumping  duty 
administrative  review  and  issuing  a 
notice  of  preliminary  intent  to  revoke  in 
part  the  antidumping  duty  order  on 
porcelain-on-steel  cooicing  ware  from 
Taiwan.  GHC  requested  that  the 
DefMutment  revoke  the  order  in  part 
with  regard  to  teakettles.  Based  on  the 
fact  that  GHC,  who  filed  the  original 
petition  in  this  case,  has  expressed  no 
interest  in  the  importation  or  sale  of 
teakettles,  we  intend  to  partially  revoke 
this  order. 

EFFECTJVE  DATE:  January  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  S.  Wei  or  Zev  F*rimor,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Dapartment  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230:  telephone 
(202)  482^737. 

SUPPLEMENTARY  INFORMATION: 

Tbe  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations,  as 


amended  by  the  interim  regulations 
published  in  the  Federal  Register  on 
May  11.  1995  (60  FR  25130J. 

Background 

On  September  12.  1996,  GHC 
requested  that  the  Department  conduct 
a  changed  circumstances  administrative 
review  to  determine  whether  to  partially 
revoke  the  order  on  porcelain-on-steel 
cooking  ware  from  Taiwan  with  regard 
to  teakettles.  GHC  stated  that  it  is  the 
only  U.S.  producer  of  porcelain-on-steel 
cooking  ware  and  that,  in  the  original 
petition,  it  requested  that  the  scope  of 
the  order  include  teakettles.  GHC  also 
stated  that  it  no  longer  manufactures 
porcelain-on-steel  teakettles  and  has  no 
further  interest  in  the  antidumping  duty 
order  with  respect  to  teakettles. 

Scope  of  Review 

The  products  covered  by  this 
antidumping  order  are  porcelain-on- 
steel  cooking  ware,  including  teakettles, 
which  do  not  have  self-contained 
electric  heating  elements.  All  of  the 
foregoing  are  constructed  of  steel  and 
are  enameled  or  glazed  with  vitreous 
glasses.  Kitchenware  is  not  subject  to 
this  order.  See  Antidumping  Duty 
Order:  Porcelain-on-Steel  Cooking  Ware 
from  Taiwan,  51  FR  43416  (December  2, 
1986). 

The  merchandise  covered  by  this 
changed  circumstances  review  are 
teakettles  from  Taiwan.  Imports  of 
teakettles  are  currently  classifiable 
under  the  harmonized  tariff  schedule 
(HTS)  subheading  7323.94.00.10.  The 
HTS  subheading  is  provided  for 
convenience  and  U.S.  Customs 
purposes.  Our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 
The  order  with  regard  to  imports  of 
other  porcelain-on-steel  cooking  ware  is 
not  affected  by  this  request. 

Initiation  and  Preliminary  Results  of 
Changed  Circiunstances  Antidumping 
Duty  Administrative  Review,  and  Intent 
To  Revoke  Order  in  Part 

Pursuant  to  section  751(d)  of  the  Act, 
the  Department  may  partially  revoke  an 
antidumping  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e.,  a  changed  circiunstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circumstances  administrative 
review  to  be  conducted  upon  receipt  of 
a  request  containing  sufficient 
information  concerning  changed 
circumstances. 

The  Department's  regulations  at  19 
CFR  353.25(d)(2)  permit  the  Department 
to  conduct  a  changed  circumstances 
administrative  review  under  section 
353.22(f)  based  upon  an  affirmative 
statement  of  no  interest  from  the 


petitioner  in  the  proceeding.  Section 
782(h)  of  the  Act  and  19  CFR 
353.25(d)(l)(i)  further  provide  that  the 
Department  may  revoke  an  order  or 
revoke  an  order  in  part  if  it  determines 
that  the  order,  or  part  of  the  order, 
under  review  is  no  longer  of  interest  to 
interested  parties.  In  addition,  in  the 
event  that  the  Department  concludes 
that  expedited  action  is  warranted, 
section  353.22(f)(4)  of  the  regulations 
permits  the  Department  to  combine  the 
notices  of  initiation  and  preliminary 
results. 

Therefore,  in  accordance  with 
sections  751(b)(1)  and  751(d)  of  the  Act, 
19  CFR  353.25(d),  and  353.22(f),  we  are 
initiating  this  changed  circumstances 
administrative  review  and  have 
determined  that  expedited  action  is 
warranted.  Based  on  an  affirmative 
statement  of  no  interest  by  petitioner 
with  respect  to  teakettles,  we  have 
preliminarily  determined  that  the 
portion  of  the  order  on  porcelain-on- 
steel  cooking  ware  from  Taiwan 
concerning  teakettles  no  longer  is  of 
interest  to  domestic  interested  parties. 
Because  we  have  concluded  that 
expedited  action  is  warranted,  we  are 
combining  these  notices  of  initiation 
and  preliminary  results.  Therefore,  we 
are  hereby  notifying  the  public  of  our 
intent  to  revoke  in  part  the  antidumping 
duty  order  as  to  imports  of  teakettles 
from  Taiwan. 

If  final  revocation  in  part  occurs,  we 
will  instruct  the  U.S.  Customs  Service  to 
end  the  suspension  of  liquidation  and  to 
refund,  with  interest,  any  estimated 
antidimiping  duties  collected  for  all 
unliquidated  entries  of  teakettles  that 
are  not  subject  to  a  final  results  of 
administrative  review.  The  current 
requirement  for  a  cash  deposit  of        * 
estimated  antidimiping  duties  will 
continue  until  publication  of  the  final 
results  of  this  changed  cimmistances 
review. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  no 
later  than  28  days  after  the  date  of 
publication  of  this  notice,  or  the  first        > 
working  day  thereafter.  Case  briefs  and/ 
or  written  comments  from  interested 
parties  may  be  submitted  no  later  than 
14  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs  and  rebuttals 
to  written  comments,  limited  to  the 
issues  raised  in  those  case  briefs  or 
comments,  may  be  filed  no  later  than  21 
days  after  the  date  of  publication  of  this 
notice.  All  written  comments  shall  be 
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submitted  in  accordance  with  19  CFR 
353.31(e]  and  shall  be  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  with  19  CFR 
353.31(g).  Persons  interested  in 
attending  the  hearing  should  contact  the 
Department  for  the  date  and  time  of  the 
hearing.  The  Department  wall  publish 
the  final  results  of  this  changed 
circumstances  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  written  comments. 

This  notice  is  in  accordance  with 
sections  751  (b)(1)  and  (d)  of  the  Act 
and  sections  353.22(0  and  353.25(d)  of 
the  Department's  regulations. 

Dated:  December  31. 1996. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

A  dministration . 

(FR  Doc.  97-631  Filed  1-9-97;  8:45  am] 

BILUNO  COOE  3S10-OS-P 


[A-683-81$I 

Certain  Welded  Stainless  Steel  Pipe 
From  Taiwan;  Preliminary  Results  of 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
Administrative  Review. 

SUMMARY:  In  response  to  a  request  by 
respondent  Ta  Chen  Stainless  Pipe  Co., 
Ltd.  (Ta  Chen),  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
welded  stainless  steel  pipe  from  Taiwan 
(A-583-815).  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  during 
the  period  December  1, 1994  through 
November  30,  1995. 

We  preUminarily  determine  that  sales 
of  welded  stainless  steel  pip>e  (WSSP) 
have  been  made  below  the  normal  value 
(NV).  If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  equal  to  the 
difference  between  United  States  price 
and  NV.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  are 
requested  to  submit  with  the  argument: 
(1)  A  statement  of  the  issues;  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  January  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  James  at  (202)  482-5222  or  John 
Kugehnan  at  (202)  482-0649. 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  IH,  Import 


Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
APPLICABLE  STATUTE  AND  REGULATIONS: 
Unless  othenvise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act),  are  to  the  provisions 
effective  January  1,  1995,  the  effective 
date  of  the  amendments  made  to  the 
Tariff  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30,  1992,  the 
Department  published  in  the  Federal 
Register  the  antidumping  duty  order  on 
WSSP  from  Taiwan  (57  FR  62300).  On 
December  4, 1995,  the  Department 
published  the  notice  of  "Opportunity  to 
Request  Administrative  Review"  for  the 
period  December  1,  1994  through 
November  30,  1995  (60  FR  62070).  In 
accordance  with  19  CFK  353.22(a)(1) 
(1995),  Ta  Chen  requested  that  we 
conduct  a  review  of  its  sales.  On 
February  1, 1996,  we  published  in  the 
Federal  Register  a  notice  of  initiation  of 
this  antidumping  duty  administrative 
review  covering  the  period  December  1, 
1994  through  November  30, 1995  (61  FR 
3670). 

Because  it  was  not  practicable  to 
complete  this  review  within  the  normal 
time  frame,  on  September  12, 1996,  we 
published  in  the  Federal  Register  our 
notice  of  extension  of  time  limits  for 
this  review  (61  FR  48126).  As  a  result, 
we  extended  the  deadline  for  these 
preliminary  results  to  December  30, 
1996.  The  deadline  for  the  final  results 
will  continue  to  be  120  days  after 
publication  of  these  preliminary  results. 

Scope  of  the  Reriew 

The  merchandise  subject  to  this 
administrative  review  i.s  certain  welded 
austenitic  stainless  steei  pipe  (WSSP) 
that  meets  the  standards  and 
specifications  set  forth  by  the  American 
Society  for  Testing  and  Materials 
(ASTM)  for  the  welded  form  of 
chromium-nickel  pip>e  designated 
ASTM  A-312.  The  merchandise  covered 
by  the  scope  of  the  order  also  includes 
austenitic  welded  stainless  steel  pipes 
made  according  to  the  standards  of 
other  nations  which  are  comparable  to 
ASTM  A-312. 

WSSP  is  produced  by  forming 
stainless  steel  flat-rolled  products  into  a 


tubular  configuration  and  welding  along 
the  seam.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
liquids  or  gases.  Major  applications  for 
WSSP  include,  but  are  not  Umited  to. 
digester  lines,  blow  lines, 
pharmaceutical  lines,  petrochemical 
stock  lines,  brewery  process  and 
transport  lines,  general  food  processing 
lines,  automotive  paint  lines,  and  paper 
process  machines. 

Imports  of  WSSP  are  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  subheadings: 
7306.40.5005,  7306.04.5015, 
7306.40.5040,  7306.40.5065,  and 
7306.40.5085.  Although  these 
subheadings  include  both  pipes  and 
tubes,  the  scope  of  this  investigation  is 
limited  to  welded  austenitic  stainless 
steel  pipes.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

The  f)eriod  for  this  review  is 
December  1,  1994  through  November 
30,  1995.  This  review  covers  one 
manufacturer/exporter,  Ta  Chen. 

Use  of  Facts  Available 

We  preUminarily  determine  that  the 
use  of  facts  available  is  appropriate  for 
a  portion  of  Ta  Chen's  U.S.  sales,  in 
accordance  with  section  776(a)  of  the 
Tariff  Act.  because  Ta  Chen 
mischaractehzed  a  portion  of  its  U.S. 
sales  as  EP  sales  when,  in  fact,  these  are 
properly  considered  Constructed  Export 
Price  (CEP)  sales.  Ta  Chen  reported  in 
its  initial  questionnaire  response  of 
April  30, 1996  that  all  of  its  U.S.  sales 
were  EP  sales  with  each  reported  sale 
being  made  to  an  imaffiliated  customer. 
However,  in  its  November  12,  1996, 
supplemental  questionnaire  response. 
Ta  Chen  provided  additional 
information  with  respwct  to  one  U.S. 
customer  which  clearly  indicates  that 
Ta  Chen  and  this  customer  were 
affiliated  within  the  meaning  of  section 
771(33)  of  the  Tariff  Act. 

Section  771(33){G)  of  the  Tariff  Act 
holds  that  two  parties  shall  be 
considered  "affiliated"  if  one  party 
"controls"  the  other.  One  party  controls 
another  if  the  party  "is  legally  or 
opwrationally  in  a  position  to  exercise 
restraint  or  direction  over  the  other 
person."  From  the  information  provided 
by  Ta  Chen,  we  have  preliminarily 
determined  that  Ta  Chen  was 
"operationally  in  a  position  to  exercise 
restraint  or  direction  over"  the  U.S. 
customer  at  issue.  Ta  Chen  reported  that 
it  controlled  this  customer's 
disbursements  and  had  physical 
custody  of  its  signature  stamp  used  to 
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execute  checks  and  other  instruments. 
The  tMTO  parties  also  shared  common 
sales  department  personnel.  Further,  Ta 
Chen  had  hill  and  complete  access,  via 
computer  modem,  to  this  customer's 
accounting  system,  including  its 
accounts  receivable,  accounts  payable, 
payroll,  and  other  company  books.  Ta 
Chen  also  indicated  that  its  president 
participated  directly  in  negotiating  the 
terms  of  certain  sales  this  customer 
made  to  subsequent  purchasers  of  WSSP 
in  the  United  States.  Finally,  this 
customer  offered  its  accounts  receivable 
and  inventory  as  security  for  a  line  of 
credit  obtained  from  a  local  bank  by  Ta 
Chen  International  (TQl.  Ta  Chen's 
wholly-owned  U.S.  subsidiary.  Thus, 
this  customer  placed  its  continued 
abiUty  to  operate  in  the  hands  of  a 
putatively  unaffiUated  party,  TQ.  Based 
upon  the  totality  of  evidence  before  the 
Department  in  this  matter,  we 
preliminarily  determine  that  Ta  Chen 
efiiectively  exercised  operational  control 
over  this  putatively  unaffiliated 
customer.  See  the  public  version  of  the 
Department's  Preliminary  Analysis 
Memorandum  to  the  File,  on  file  in 
Room  B-099  of  the  Main  Commerce 
Building. 

Since  Ta  Chen  reported  its  sales 
prices  to  this  affiliated  customer,  and 
not  the  customer's  sales  prices  to  the 
first  unaffiliated  customer  in  the  United 
States,  Ta  Chen  foiled  to  provide  the 
Department  with  a  complete  and 
reliable  listing  of  its  U.S.  sales.  We 
preliminarily  determine,  therefore, 
pursuant  to  section  776(a)(2)  of  the 
Tariff  Act.  that  Ta  Chen  withheld 
information  requested  by  the 
Department  by  failing  to  report  all  of  its 
sales  to  its  first  unaffiliated  customers  in 
the  United  States.  In  selecting  the  facts 
available,  section  776(b)  of  the  Tariff 
Act  provides  that  where,  as  here,  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information, 
the  Department  may  use  an  inference 
that  is  adverse  to  the  interests  of  that 
party  in  selecting  among  the  facts 
available.  Section  776(b)  also  authorizes 
the  Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination,  a 
previous  administrative  review,  or  other 
information  placed  on  the  record. 
Because  information  from  prior 
proceedings  constitutes  secondary 
information,  section  776(c)  of  the  Tariff 
Act  provides  that  the  Department  shall. 
to  the  extent  practicable,  corroborate 
that  secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  (SAA)  notes  that 


"corroborate"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  H.  Doc.  316,  Vol.  1, 
103d  Cong.,  2d  Sess.  870  (1996)}.  To 
corroborate  secondary  information,  the 
Dejjartment  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  for  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  dumping 
margins.  Thus,  when  in  an 
administrative  review  the  Department 
chooses  as  facts  available  a  dumping 
margin  from  a  prior  segment  of  the 
proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
the  time  period.  With  respect  to  the 
relevance  aspect  of  corroboration, 
however,  the  Department  will  consider 
information  reasonably  at  its  dispyosal  as 
to  whether  there  are  circumstances  that 
would  render  a  margin  irrelevant.  In 
this  case,  there  are  no  circumstances 
present  to  indicate  that  the  selected 
margin  is  not  appropriate  as  facts 
available.  In  this  case,  we  have  used  the 
highest  rate  firom  any  prior  segment  of 
the  proceeding,  31.9  i>ercent,  the  highest 
rate  from  the  less-than-£air-value  (LTFV) 
determination,  for  Ta  Chen's  sales  made 
through  this  particular  U.S.  customer. 

Export  Price 

Ta  Chen  reported  in  its  initial  and 
supplemental  questionnaire  responses 
that  all  of  its  U.S.  sales  were  first  sold 
to  unrelated  purchasers  prior  to 
importation  into  the  United  States.  A 
substantial  portion  of  these  sales  were 
made  through  Ta  Chen's  U.S. 
subsidiary,  TQ.  Ta  Chen  claims  that  for 
each  of  these  sales,  TQ  acted  merely  as 
a  "facilitator,"  handling  sales-  and 
Customs-related  paper  work.  In  each 
instance,  according  to  Ta  Chen,  the 
price  and  quantity  of  the  U.S.  sale  were 
determined  prior  to  importation  into  the 
United  States.  The  remainder  of  Ta 
Chen's  U.S.  sales  were  to  an  unrelated 
importer,  who  subsequently  resold  the 
merchandise  after  importation  into  the 
United  States.  Therefore,  with  the 
exception  noted  above  under  "Use  of 
Facts  Available,"  in  calculating  U.S. 
price  we  used  export  price  (EP)  for  all 
of  Ta  Chen's  sales,  as  defined  in  section 
772(a)  of  the  Tariff  Act.  We  calculated 
EP  as  the  packed,  delivered  or  ex-U.S. 
port  price  to  unaffiliated  purchasers  in 
the  United  States.  In  accordance  with 
section  772(c)(2)(A)  of  the  Tariff  Act.  we 
reduced  this  price  by  Taiwanese  pre- 
sale  inland  freight,  international  ocean 
freight,  marine  insurance,  Taiwanese 
brokerage  and  handling,  U.S.  brokerage 
and  handling,  U.S.  duty,  and  U.S. 


inland  freight.  Where  appropriate,  we 
also  reduced  the  EP  by  Taiwanese  and 
U.S.  bank  charges. 

Duty  Absorption 

On  July  16, 1996,  petitioners 
requested  that  the  Department 
determine  whether  Ta  Chen  had 
absorbed  antidumping  duties  during  the 
period  of  review  (POR)  pursuant  to 
section  751(a)(4)  of  the  Tariff  Act. 
Section  751(a)(4)  requires  the 
Department,  if  requested,  to  determine, 
during  an  administrative  review 
initiated  two  years  or  four  years  after 
publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter  subject 
to  the  order,  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  who  is  affiliated  with  such 
foreign  producer  or  exporter.  Section 
751(a)(4)  was  added  to  the  Tariff  Act  by 
the  URAA.  The  Department's  interim 
regulations  do  not  address  this 
provision  of  the  Tariff  Act. 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Tariff  Act, 
i.e..  orders  in  effect  as  of  January  1, 

1995,  section  351.213(j)(2)  of  the 
Department's  proposed  antidumping 
regulations  provides  that  the 
Department  will  make  a  duty  absorption 
determination,  if  requested,  for  any 
administrative  review  initiated  in  1996 
or  1998.  See  Notice  of  Proposed 
Rulemaking,  61  FR  7308.  7366 
(February  27, 1996).  The  preamble  to 
the  proposed  antidiunping  regiilations 
explains  that  reviews  initiated  in  1996 
will  be  considered  initiated  in  the 
second  year  and  reviews  initiated  in 
1998  will  be  considered  initiated  in  the 
fourth  year.  Id.  at  7317.  Although  these 
proposed  antidumping  regulations  are 
not  yet  binding  upon  the  Department, 
they  do  constitute  a  public  statement  of 
how  the  Department  expects  to  proceed 
in  applying  section  751(a)(4)  of  the 
amended  statute.  This  approach  assures 
that  interested  parties  will  have  the 
opportunity  to  request  a  duty  absorption 
determination  on  entries  for  which  the 
second  and  fourth  years  following  an 
order  have  already  passed,  prior  to  the 
time  for  sunset  review  of  the  order 
under  section  751(c).  Because  the  order 
on  WSSP  from  Taiwan  has  been  in 
effect  since  1992,  this  qualifies  as  a 
transition  order.  Therefore,  based  on  the 
poUcy  stated  above,  the  Department  will 
first  consider  a  request  for  an  absorption 
determination  during  a  review  initiated 
in  1996.  This  being  a  review  initiated  in 

1996.  we  are  making  a  duty-absorption 
determination  as  part  of  this  segment  of 
theproceeding. 

The  statute  provides  for  a 
determination  on  duty  absorption  if  the 
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subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case,  TQ,  Ta  Chen's 
wholly  owned  subsidiary,  is  the 
importer  of  record  for  a  majority  of  Ta 
Chen's  U.S.  sales,  i.e.,  the  exporter  and 
the  importer  are  the  same  entity. 
Therefore,  the  importer  and  the  exporter 
are  "affiliated"  within  the  meaning  of 
751(a)(4).  Furthermore,  we  have 
preliminarily  determined  that  there  is  a 
dumping  margin  for  Ta  Chen  on  13.47 
percent  (by  quantity)  of  its  U.S.  sales 
during  the  FOR.  In  addition,  we  cannot 
conclude  from  the  record  that  the 
imaffiliated  purchaser  in  the  United 
States  will  pay  the  ultimately  assessed 
duty.  Under  these  circumstances, 
therefore,  we  preliminarily  find  that 
antidimiping  duties  have  been  absorbed 
by  Ta  Chen  on  13.57  percent  of  its  U.S. 
sales. 

Normal  Value 

A.  Viability 

Based  upon  (i)  our  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  (ii)  the  absence  of  any 
information  that  a  particular  marketing 
situation  in  Taiwan  does  not  permit  a 
proper  comparison,  and  (iii)  the  fact  that 
Ta  Chen's  quantity  of  sales  in  the  home 
market  exceeded  Hve  percent  of  its  sales 
to  the  U.S.  market,  we  determined  that 
the  quantity  of  foreign  like  product  Ta 
Chen  sold  in  Taiwan  was  sufficient  to 
permit  a  proper  comparison  with  the 
sales  of  subject  merchandise  to  the 
United  States  pursuant  to  section  773(a) 
of  the  Tariff  Act.  Therefore,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Tariff  Act,  we  based  NV  on  the 
prices  at  which  the  foreign  like  products 
were  first  sold  for  consumption  in  the 
exporting  market,  i.e.,  Taiwan. 

B.  Cost-of-Production  Analysis 

Because  we  disregarded  sales  below 
the  cost  of  production  in  the  LTFV 
investigation  (the  most-recently 
completed  segment  of  these 
proceedings),  we  have  reasonable 
groimds  to  believe  or  susi}ect  that  sales 
of  the  foreign  like  product  under 
consideration  for  determining  NV  in 
this  review  may  have  been  at  prices 
below  the  cost  of  production  (COP),  as 
provided  in  section  773Cb)(2)(A)(ii)  of 
the  Tariff  Act  (see  Final  Determination 
of  Sales  at  Less  Than  Fair  Value;  Certain 
Welded  Stainless  Steel  Pipe  from 
Taiwan,  57  FR  53705  (November  12. 
1992)).  Therefore,  pursuant  to  section 
773(b)(1)  of  the  Tariff  Act.  we  initiated 
a  COP  investigation  of  sales  by  Ta  Chen 
(see  Memorandum  to  the  File,  dated 
February  13,  1996,  available  in  Room  B- 
099  of  the  Main  Commerce  Building). 


In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act,  we  calculated  COP 
based  on  the  sum  of  materials  and 
fabrication  employed  in  producing  the 
foreign  Uke  product,  plus  selling, 
general,  and  administrative  expanses 
(SG&A)  and  the  cost  of  all  expenses 
incidental  to  placing  the  foreign  like 
product  in  condition  packed  ready  for 
shipment.  We  relied  on  the  home 
market  sales  and  COP  information  Ta 
Chen  provided  in  its  questionnaire 
responses. 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  subject 
WSSP  were  made  at  prices  below  COP 
within  an  extended  period  of  time  and 
whether  such  prices  permit  the  recovery 
of  all  costs  within  a  reasonable  period 
of  time.  We  compared  model-specific 
COPs  to  the  reported  home  market 
prices  less  any  applicable  movement 
charges,  and  post-sale  price  adjustments 
(reported  as  discounts). 

Pursuant  to  section  773(b)(2)(C)  of  the 
Tariff  Act,  where  less  than  twenty 
percent  of  Ta  Chen's  home  market  sales 
for  a  model  were  at  prices  less  than  the 
COP,  we  did  not  disregard  any  below- 
cost  sales  of  that  model  because  we 
determined  that  the  below  cost  sales 
were  not  made  within  an  extended 
period  of  time  in  "substantial 
quantities."  Where  twenty  percent  or 
more  of  Ta  Chen's  home  market  sales 
were  at  prices  less  than  the  COP.  we 
determined  that  such  sales  were  made 
within  an  extended  period  of  time  in 
substantial  quantities  in  accordance 
vfith  section  773(b)(2)  (B)  and  (C)  of  the 
Tariff  Act.  To  determine  whether  such 
sales  were  at  prices  which  would  not 
permit  the  full  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Tariff  Act,  we  compared  home 
market  prices  to  the  weighted-average 
COPs  for  the  FOR. 

The  results  of  our  cost  test  for  Ta 
Chen  indicated  that  for  certain  home 
market  models  less  than  twenty  percent 
of  the  sales  of  the  model  were  at  prices 
below  COP.  We  therefore  retained  all 
sales  of  these  models  in  our  analysis 
and  used  them  as  the  basis  for 
determining  NV.  Our  cost  test  for  Ta 
Chen  also  indicated  that  within  an 
extended  period  of  time  (one  year,  in 
accordance  with  section  773(b)(2)(B)  of 
the  Tariff  Act)  for  certain  other  home 
market  models  more  than  twenty 
percent  of  the  home  market  sales  were 
at  prices  below  COP  which  would  not 
j>ermit  the  full  recovery  of  all  costs 
within  a  reasonable  period  of  time.  In 
accordance  with  section  773(b)(1)  of  the 
Tariff  Act.  we  therefore  excluded  the 
below-cost  sales  of  these  models  from 
our  analysis  and  used  the  remaining 


above-cost  sales  as  the  basis  for 
determining  NV. 

C.  Product  Comparisons 

We  compared  Ta  Chen's  U.S.  sales 
with  contemporaneous  sales  of  the 
foreign  Uke  product  in  the  home  market. 
We  considered  pipe  identical  based  on 
product  nomenclature  and  considered 
specifications/alloy,  nominal  pijje  size, 
and  wall  thickness  in  determining  the 
most  similar  types  of  pipe.  We  used  a 
twenty  percent  cap  in  reported 
differences  in  merchandise  as  the 
maximum  difference  in  cost  allowable 
for  similar  merchandise.  For  purposes  of 
these  preliminary  results,  we  have  used 
the  difference-in-merchandise 
information  Ta  Chen  submitted  with  its 
supplemental  questioimaire  response  of 
November  12,  1996. 

D.  Level  of  Trade 

As  set  forth  in  section  773(a)(l){B)(i) 
of  the  Tariff  Act  and  in  the  SAA  at  829 
through  831.  to  the  extent  practicable, 
the  Department  will  calculate  NV  based 
on  sales  at  the  same  level  of  trade  as  the 
U.S.  sales.  When  we  are  unable  to  find 
sales  of  the  foreign  like  product  in  the 
comparison  market  at  the  same  level  of 
trade  as  the  U.S.  sale,  we  may  compare 
U.S.  sales  to  sales  at  a  different  level  of 
trade  in  the  comparison  market. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Tariff  Act.  if  sales  at 
allegedly  different  levels  of  trade  are 
compared,  we  will  adjust  the  NV  to 
account  for  the  difference  in  levels  of 
trade  if  two  conditions  are  met.  First, 
there  must  be  differences  between  the 
actual  selling  activities  performed  by 
the  exporter  at  the  level  of  trade  of  the 
U.S.  sale  and  the  level  of  trade  of  the 
comparison  market  sale  used  to 
determine  NV.  Second,  the  differences 
between  levels  of  trade  must  affect  price 
comparability  as  evidenced  by  a  pattern 
of  consistent  price  differences  between 
sales  at  the  different  levels  of  trade  in 
the  market  in  which  NV  is  determined. 

In  order  to  determine  that  there  is  a 
difference  in  level  of  trade,  the 
-Department  must  find  that  two  sales 
have  been  made  at  different  stages  of 
marketing,  or  the  equivalent.  Different 
stages  of  marketing  necessarily  involve 
differences  in  selling  functions,  but 
differences  in  selling  functions  (even 
substantial  differences)  are  not,  in  and 
of  themselves,  sufficient  to  estabhsh  a 
difference  in  the  level  of  trade. 
Similarly,  seller  and  customer 
descriptions  (such  as  "distributor"  and 
"wholesaler"),  while  useful  in 
identifying  different  levels  of  trade,  are 
insufficient  to  establish  that  there  is,  in 
fact,  a  difference  in  the  level  of  trade. 
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To  implement  these  principles  in  this 
review,  we  asked  Ta  Chen  to  provide 
detailed  information  regarding  its 
selling  activities/functions  at  each  phase 
of  marketing,  and  to  establish  any 
claimed  level  of  trade  based  on  these 
activities.  In  order  to  determine  whether 
separate  levels  of  trade  actually  existed 
within  or  between  the  U.S.  and  home 
markets,  we  reviewed  the  selling 
activities  associated  with  each  phase  of 
marketing  claimed  by  Ta  Chen. 
Pursuant  to  section  773(a)(l)(B)(i)  of  the 
Tariff  Act  and  the  SAA  at  827.  in 
identifying  levels  of  trade  for  EP  and 
home  market  sales  we  considered  the 
selling  functions  reflected  in  the  starting 
price  before  any  adjustments. 

We  considered  all  types  of  selling 
activities  performed  by  Ta  Chen  in  our 
review  of  Ta  Chen's  questionnaire 
responses.  We  found  that  no  single 
selling  function  in  the  pipe  industry 
was  sufficient  to  indicate  that  a  separate 
level  of  trade  existed  (see  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments.  61  FR  7307.  7348 
(February  27.  1996)).  In  addition,  in 
determining  whether  separafe  levels  of 
trade  existed  in  or  between  the  U.S.  and 
home  markets,  we  analyzed  the  selling 
activities  associated  with  the  stages  of 
marketing  Ta  Chen  reported  and 
expected  the  functions  and  activities  of 
the  seller  to  be  similar  if,  as  in  the 
instant  review.  Ta  Chen  claimed  the 
levels  of  trade  to  be  the  same. 

Ta  Chen  reported  two  stages  of 
marketing  in  the  home  market  (to 
unrelated  distributors  and  end  users) 
and  a  single  phase  of  marketing  in  the 
United  States  (to  unrelated  distributors). 
With  respect  to  the  home  market.  Ta 
Chen  claimed  that  its  two  stages  of 
marketing  constituted  a  single  level  of 
trade.  Based  upon  our  examination  of 
information  supplied  by  Ta  Chen  in  its 
original  and  supplemental  questionnaire 
responses,  we  agree  that  only  one  level 
of  trade  existed  for  Ta  Chen  in  the  home 
market. 

For  its  U.S.  sales.  Ta  Chen  reported  a 
single  stage  of  marketing,  i.e., 
distributors.  In  determining  whether,  in 
fact,  a  single  stage  of  marketing  existed, 
we  examined  the  selling  functions  as 
reflected  in  the  starting  price  to  the 
unaffiliated  U.S.  customer.  While  TQ 
processed  the  paperwork  and  provided 
certain  selling  functions  for  the  majority 
of  Ta  Chen's  U.S.  sales,  the  remainder 
of  these  sales  involved  direct  contact 
between  the  unaffiliated  U.S.  customer 
and  Ta  Chen  without  TCI's 
"facilitation."  We  find  preliminarily, 
however,  that  TCI  provided  very  limited 
selling  functions  for  those  sales  TCI 
facilitated  and,  therefore,  found  no 
significant  differences  in  selling 


functions  between  sales  through  either 
channel.  As  a  result,  we  preliminarily 
agree  with  Ta  Chen  that  'Ta  Chen's  EP 
sales  constitute  a  single  level  of  trade. 
We  have  requested  additional 
clarification  from  Ta  Chen  on  this  point, 
and  will  incorporate  this  information  in 
our  final  results  of  review. 

When  we  compared  Ta  Chen's  sales  at 
its  EP  level  of  trade  to  its  home  market 
level  of  trade,  we  found  that  the  record 
indicated  that  Ta  Chen  provided  little  or 
no  strategic  or  economic  planning, 
market  research,  engineering  services, 
advertising,  after-sales  services,  or  post- 
sale  warehousing  at  either  the  EP  or 
home  market  level  of  trade.  Ta  Chen 
reported  that  it  provided  the  "same" 
degree  of  technical  assistance  at  both 
the  EP  and  home  market  level  of  trade. 
All  packing  expenses  at  either  level 
were  borne  by  Ta  Chen;  freight  and 
delivery  arrangements  varied  between 
the  two  markets  in  that  U.S.  movement 
expenses  on  certain  U.S.  sales  were 
incurred  by  TCI.  Based  upon  our 
analysis  of  the  selling  functions 
performed  by  Ta  Chen  in  both  markets, 
the  similarities  lead  us  to  agree 
preliminarily  that  the  level  of  trade  of 
Ta  Chen's  EP  and  home  market  sales  is 
the  same. 

E.  Home  Market  Price 

While  we  found  below-cost  home 
market  sales  for  Ta  Chen  in  this  review, 
Ta  Chen's  remaining  home  market  sales 
at  or  above  cost  were  sufficient  to  serve 
as  the  basis  for  NV. 

We  based  home  market  prices  on  the 
packed,  ex-factory  or  delivered  prices  to 
unaffiliated  purchasers  in  the  home 
market.  We  made  adjustments  for 
differences  in  packing  and  for 
movement  expenses  in  accordance  with 
sections  773(a)(6)(A)  and  (B)  of  the 
Tariff  Act.  In  addition,  we  made 
adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Tariff  Act,  and  for  differences  in 
circumstances  of  sale  (COS)  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Tariff  Act  and  19  CFR  353.56.  We 
made  further  adjustments  by  deducting 
home  market  direct  selling  expenses 
and  adding  U.S.  direct  selling  expenses. 
Finally,  where  the  comparison  EP  sale 
involved  a  commission,  we  increased 
home  market  price  by  the  amount  of  this 
commission  and  subtracted  home 
market  indirect  selling  expenses  up  to 
the  amount  of  the  U.S.  commission,  as 
pro%'ided  at  19  CFR  353.56ft)). 

Fair  Value  Comparison 

To  determine  whether  Ta  Chen  made 
sales  of  subject  WSSP  in  the  United 


States  at  prices  that  were  less  than  fair 
value,  we  compared  the  EP  to  NV,  as 
described  in  the  "United  States  Price" 
and  "Normal  Value"  sections  of  this 
notice.  In  accordance  with  section 
777A(d)(2)  of  the  Tariff  Act,  we 
calculated  monthly  weighted-average 
prices  for  NV  and  compared  these 
monthly  averages  to  individual  U.S. 
sales  transactions. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  margin  for  Ta  Chen  for  the 
period  December  1, 1994  through 
November  30, 1995  is  2.65  percent. 

Parties  to  these  proceedings  may 
request  disclosure  within  five  days  of 
the  date  of  publication  of  this  notice  and 
may  request  a  hearing  within  ten  days 
of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  business 
day  thereafter.  Case  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  no  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
submitted  no  later  than  37  days  after  the 
date  of  publication  of  this  notice.  Parties 
who  submit  arguments  in  these 
proceedings  are  requested  to  submit 
witli  the  argument  (1)  a  statement  of  the 
issues  and  (2)  a  brief  summary  of  the 
argument.  The  Department  will  issue 
final  results  of  these  administrative 
reviews,  including  the  results  of  our 
analysis  of  the  issues  in  any  such 
written  comments  or  at  a  hearing, 
within  180  days  of  issuance  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  NV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  WSSP  from  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
of  the  final  results  of  this  administrative 
review,  as  provided  in  section  751(a)(1) 
of  the  Tariff  Act: 

(1)  The  cash  deposit  rate  for  Ta  Chen 
will  be  the  rate  established  in  the  final 
results  of  this  administrative  review: 

(2)  For  previously  reviewed  or 
investigated  companies  other  than  Ta 
Chen,  the  cash  deposit  rate  will 
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continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  less-than-fair-value  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  19.84  percent.  See  Amended  Final 
Extermination  and  Antidumping  Duty 
Order;  Certain  Welded  Stainless  Steel 
Pipe  From  Taiwan,  57  FR  62300 
(December  30, 1992). 

All  U.S.  sales  by  the  respondent  Ta 
Chen  will  be  subject  to  one  deposit  rate 
according  to  the  proceeding.  The  cash 
deposit  rate  has  been  determined  on  the 
basis  of  the  selling  price  to  the  first 
unrelated  customer  in  the  United  States. 
For  appraisement  purposes,  where 
information  is  available,  we  will  use  the 
entered  value  of  the  subject 
merchandise  to  determine  the 
appraisement  rate. 

This  notice  serves  as  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties.  This  administrative  review  and 
this  notice  are  in  accordance  with 
section  751(a){l)  of  the  Tariff  Act  (19 
U.S.C.  1675(a)(1))  and  19  CFR  353.22. 

Dated:  December  30, 1996. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-633  Filed  1-9-97;  8:45  am) 
HLUNO  COOC  »1»4>S-P 


North  American  Free-Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews;  Decision  of  Binational  Panel 

AGENCY:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  decision  of  Binational 

Panel. 

SUMMARY:  On  December  16.  1996,  the 
Binational  Panel  issued  its  decision  in 
the  matter  of  Fresh  Cut  Flowers  from 
Mexico,  Secretariat  File  No.  USA-95- 
1904-05. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat.  Suite 
2061, 14th  and  Constitution  Avenue. 
Washington.  D.C.  20230.  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules. 

Background  Information 

On  October  26,  1995,  Rancho  El 
Aguaje,  Rancho  El  Toro  and  Rancho 
Guacatay  filed  a  First  Request  for  Panel 
Review  with  the  U.S.  Section  of  the 
NAFTA  Secretariat  pursuant  to  Article 
1904  of  the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  Final  Results  of  Antidumping 
Duty  Administrative  Review  made  by 
the  International  Trade  Administration 
respecting  Fresh  Cut  Flowers  from 
Mexico.  This  determination  was 
published  in  the  Federal  Register  on 
September  26.  1995  (60  FR  49569).  The 
request  was  assigned  File  No.  USA-95- 
1904-05. 

Panel  Decision 

The  Panel  decided  that  the 
Department  properly  determined  that 
the  Complainants  provided  misleading 
and  evasive  statements  concerning  their 
respective  tax  statuses  and  that  the 
Department  properly  invoked  BIA  given 
the  substantial  evidence  on  the  record 
in  this  action.  However,  the  first-tier 
BIA  rate  imposed  by  the  Department 
was  not  justified  by  substantial  evidence 
on  the  record  and  was  not  otherwise  in 
accordance  with  law.  Based  upon  the 
substantial  evidence  on  the  record,  the 
Panel  remanded  the  action  with 
instructions  to  assign  a  second-tier  rate 


of  18.20  percent,  which  is  taken  from 
the  Department's  original  investigation 
and  takes  into  account  the  substantial 
cooperation  provided  by  the  Ranches. 

The  Panel  ordered  the  Department  to 
issue  a  determination  on  remand 
consistent  with  the  instructions  and 
findings  set  fonh  in  the  Panel's 
decision.  The  determination  on  remand 
shall  be  issued  within  forty-five  (45) 
days  of  the  date  of  the  Order  (not  later 
than  January  30.  1997). 

Dated:  December  18, 1996 
Junes  R.  Holbein, 
U.S.  Secretary.  NAFTA  Secretariat 
(FR  Doc.  97-509  Filed  1-9-97;  8:45  am] 
MLUNQ  COOC  3S10-OT-M 


National  Oc«anic  and  Atmospheric 
Administration 

Federal  AppiDval  of  the  Texas  Coastal 
Management  Program 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service. 

ACTION:  Notice  of  the  National  Oceanic 
and  Atmospheric  Administration, 
National  Ocean  Services's  approval  of 
the  Texas  Coastal  Management  Program 
pursuant  to  the  Coastal  Zone 
Management  Act  of  1972.  as  amended 
16  U.S.C.  1451  etseq. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  approved  the 
Texas  Coastal  Management  Program 
(TCMP)  on  December  23,  1996,  pursuant 
to  the  provisions  of  section  306  of  the 
Federal  Coastal  Zone  Management  Act 
of  1972.  as  amended,  16  U.S.C.  1455 
(CZMA).  The  TCMP  is  described  in  the 
Texas  Coastal  Management  Program  and 
Final  Environmental  Impact  Statement 
(P/FEIS)  pubhshed  in  August  1996. 
Texas  is  the  30th  state  to  receive 
federal  approval  of  its  coastal 
management  program  and  the  first  state 
program  to  be  approved  by  NOAA  in  ten 
years.  Texas  submitted  a  proposed 
coastal  program  to  NOAA  in  October 

1995.  Ufjon  reaching  a  preliminan*' 
decision  that  the  program  met  the 
requirements  of  the  CZMA,  and  in  order 
to  meet  its  responsibilities  under  the 
National  Environmental  Polic>  Act. 
NOAA  published  the  Texas  Coastal 
Management  Program  and  Draft 
Environmental  Impact  Statement  (P/ 
DEIS)  for  public  review  on  June  23. 

1996.  NOAA  published  the  P/FEIS 
including  public  comments  on  the  P/ 
DEIS  and  responses  to  those  comments 
on  August  23,  1996.  NOAA  has  also 
fulfilled  its  responsibilities  under  the 
Endangered  Species  Act  through 
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consultations  with  the  U.S.  Fish  and 
Wildlife  Service  and  National  Marine 
Fisheries  Service. 

The  TCMP  is  the  culmination  of 
several  years  of  development  by  the 
State  of  Texas,  interest  groups,  the 
general  public,  federal  agencies,  and  in 
consultation  with  NOAA.  The  TCMP 
consists  of  numerous  state  policies  on 
diverse  coastal  management  issues 
which  are  prescribed  by  statute  and 
other  legal  mechanisms  and  made 
enforceable  under  state  law.  The  TCMP 
will  improve  the  decision  making 
process  for  determining  appropriate 
coastal  land  and  water  uses  in  light  of 
resource  consideration  and  increase 
public  awareness  of  coastal  resources 
and  processes.  The  TCMP  will  increase 
long  term  protection  of  the  state's 
coastal  resources,  while  providing  for 
sustainable  economic  development. 

NOAA  approval  of  the  TCMP  makes 
the  state  eligible  for  federal  financial 
assistance  for  program  administration 
and  enhancement  under  sections  306, 
306A.  308  and  309  of  the  CZMA  (16 
U.S.C.  §§ 1455. 1455a, 1456a.  and 
1456b).  Texas  has  submitted  an 
application  for  $800,000  in  FY  1996 
Federal  CZMA  funds  which  are 
available  to  Texas.  These  funds  will 
generally  be  used  to  assist  the  state 
administer  the  various  state  and  local 
authorities  included  in  the  TCMP  as 
well  as  be  used  to  fund  local 
management  efforts  to  increase  public 
access,  restore  damaged  resources  and 
manage  coastal  erosion. 

NOAA  approval  of  the  TCMP  also 
makes  operational,  as  of  the  date  of  this 
Federal  Register  notice,  the  CZMA 
federal  consistency  requirement  with 
respect  to  the  TCMP  (16  U.S.C.  1456;  15 
CFR  part  930).  Therefore,  as  of  today, 
direct  federal  activities  occurring  within 
or  outside  the  Texas  Coastal  Zone  that 
are  reasonably  likely  to  affect  any  land 
or  water  use  or  natural  resources  of  the 
Texas  Coastal  Zone  must  be  consistent 
to  the  maximum  extent  practicable  with 
the  enforceable  policies  of  the  TCMP.  In 
addition,  activities  within  or  outside  the 
Texas  Coastal  Zone  requiring  a  federal 
license  or  permit  listed  in  the  P/FEIS. 
and  federal  financial  assistance  to  state 
agencies  and  local  governments  that  are 
reasonably  likely  to  affect  any  land  or 
water  use  or  natural  resource  of  the 
Texas  Coastal  Zone  must  be  consistent 
with  the  enforceable  policies  of  the 
TCMP. 

Chapter  4  and  Appendix  Cl  of  the  P/ 
FEIS  identify  the  enforceable  policies  of 
the  Texas  program.  Chapter  5  and 
Appendix  C4  of  the  P/FEIS  identify 
federally  licensed  or  permitted  activities 
subject  to  the  federal  consistency 
requirements.  Chapter  5  and  Appendix 


C4  of  the  P/FEIS.  as  well  as  the  CZMA 
regulations  at  15  CFR  part  930.  provide 
specific  procedures  to  be  used  in  the 
Federal/State  coordination  process. 

For  further  information  please  contact 
Bill  OBeime  at  (301)  713-3109,  ext. 
160;  or  via  fax  at  (301)  713-4367;  or  via 
the  Internet  at 
<bobeirne@coasts.nos.noaa.gov>. 

(Federdl  Domestic  As.sistance  Catalog  11.419 
Coastal  2k)ne  Management  Program 
Administration) 
David  L.  Evans. 

Deputy  Assistant  Administrator  for  Ocean 
Service  and  Coastal  Zone  Management 
|FR  Doc.  97-457  Filed  l-»-97;  8:45  am] 

BILUNO  CODE  3S10-0a-M 


P.O.  123096A] 

Marine  Mammals;  Permit  No.  738 
(P77#51) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
.Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
permit  no.  738,  issued  to  The  Southeast 
Fisheries  Science  Center,  National 
Marine  Fisheries  Service,  75  Virginia 
Beach  Drive.  Miami,  Florida  33149.  was 
amended  to  extend  the  expiration  date 
until  lune  30.  1997. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  EHvision.  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway.  Room  13130  Silver  Spring, 
MD  20910  (301/713-2289):  and 

Regional  Administrator.  Southeast 
Region.  NMFS.  9721  Executive  Center 
Drive  North,  St.  Petersburg,  FL  33702- 
2432. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  J^rotection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.].  the 
provisions  of  §216.39  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973.  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Issuance  of  this  permit  as  required  by 
the  ESA  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 


(3)  is  consistent  with  the  purposes  and 
pohcies  set  forth  in  section  2  of  the 
ESA. 

Dated:  December  26. 1996. 
Ann  D.  Terbush. 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
|FR  Doc.  97-589  Filed  1-9-97;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTME^^'  OF  DEFENSE 

Office  of  ttie  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  IMeetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  February  4,  1997; 
February  11,  1997;  February  18,  1997; 
and  February  25, 1997;  at  10:00  a.m.  in 
Room  A105,  The  Nash  Building,  1400 
Key  Boulevard,  Rosslyn,  Virginia. 

under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
date  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  E)efense 
Wage  Committee,  4000  Defense 
Pentagon.  Washington,  DC  20301-4000. 

Dated:  January  6. 1997. 
L.M.  B3mum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  97-533  Filed  1-9-97;  8:45  ami 

BILLING  CODE  8000  04  M 


Department  of  the  Air  Force 

Active  Duty  Service  Determination  for 
Civilian  or  Contractual  Groups 

On  December  24, 1996.  the  Secretary 
of  the  Air  Force  determined  that  the 
service  of  the  group  known  as  "All  U.S. 
Civilians  of  the  American  Field  Service, 
who  served  Overseas  Operationally 
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From  April  6,  1917,  to  January  1918, 
and  November  10,  1941,  to  August 
1&45"  shall  not  be  considered  "active 
duty"  under  the  provisions  of  Public 
Law  95-202  for  the  purposes  of  all  laws 
administered  by  the  Department  of 
Veterans  Affairs  (VA). 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
(FR  Doc.  97-648  Filed  1-9-97;  8:45  am) 

BiLUNQ  CODE  3910-01-M 


Department  of  the  Navy 

Notice  of  Public  Scoping  Meetings  for 
the  Environmental  Impact  Statement 
for  Developing  Homeport  Facilities  for 
Three  Nimitz-Class  Aircraft  Carriers  in 
Support  of  the  United  States  Pacific 
Fleet 

SUMMARY:  The  Department  of  the  Navy 
announced  its  intent  to  prepare  this 
Environmental  Impact  Statement  (EIS) 
and  open  scoping  in  the  Federal 
Register  on  Dnecember  3, 1996  and  also 
mailed  the  announcement  to  interested 
parties.  This  notice  is  to  announce  the 
public  scoping  meetings. 

The  scope  oTthe  proposed  actions  is 
to:  (1)  determine  the  appropriate  home 
port  for  two  nuclear-poweref  aircraft 
carriers  (CVNs)  that  will  replace  two 
conventionally-powered  aircraft  carriers 
(CVs)  that  are  currently  homeported  at 
Naval  Air  Station  (NAS)  North  Island  in 
the  Naval  Complex  San  Diego,  CA,  and 
(2)  reevaluate  the  current  location  of  one 
CVN  homeport  at  Naval  Station 
(NAVSTA)  Everett  in  order  to  increase 
efficiency  of  support  infrastructure, 
maintenance,  and  repair  capabilities,  to 
reduce  costs,  and  to  enhance  crew 
quality  of  life.  Decisions  for  facilities 
development  need  to  be  made  as  soon 
as  possible  to  accommodate  planned 
arrival  schedules  of  the  CVNs  to  the 
Pacific  Fleet  (one  as  early  as  2001)  and 
to  gain  infrastructure  benefits  prior  to 
upcoming  ship  maintenance  periods 
(commencing  in  1999). 

There  are  tnree  major  U.S.  areas  of 
Navy  concentration  in  the  Pacific:  San 
Diego,  CA  complex;  Puget  Sound,  WA 
complex;  and  Pearl  Hart>or,  HI  complex. 
Naval  Air  Station  (NAS)  North  Island  in 
the  San  CKego  Naval  Complex  and  Puget 
Sound  Naval  Shipyard  (PSNS) 
Bremerton  and  NAVSTA  Everett  in  the 
Pacific  Northwest  are  currently 
designated  as  CVN  home  ports.  All  three 
locations  will  be  considered  as 
alternative  locations  for  the  proposed 
actions.  Although  not  currently 
designated  as  a  CVN  home  port.  Pearl 
Harbor  is  capable  of  accommodating 
deep-draft  ships  and  will  also  be 
evaluated  as  a  potential  home  port. 


The  EIS  will  analyze  the  potential 
environmental  effects  of  the  proposed 
actions  at  the  alternative  locations 
discussed  aoove,  including  any 
associated  facilities  development  and 
dredging,  and  other  reasonable 
alternatives  identified  during  the  public 
scoping  process.  Environmental  issues 
to  be  addressed  in  the  EIS  include: 
geology,  topography,  and  soils; 
dredging,  hydrology,  and  water  quality; 
pollution  prevention;  biology  and 
natural  resources;  noise;  air  quality; 
land  use;  historic  and  archaeological 
resources;  socioeconomics,  schools,  and 
housing;  transportation/circulation/ 
parking;  public  facilities  and  recreation; 
safety  and  environmental  health; 
aesthetics;  utilities;  and  environmental 
justice.  Issue  analysis  will  include  an 
evaluation  of  the  direct,  indirect,  short- 
term,  and  cimiulative  impacts 
associated  with  the  proposed  actions. 
No  decision  to  implement  the  proposed 
actions  will  be  made  until  the  NEPA 
process  is  complete. 

ADDRESSES:  The  Department  of  the  Navy 
has  initiated  a  scoping  process  for  the 
purpose  of  determining  ttie  scope  of 
issues  to  be  addressed  and  for 
identifying  significant  issues  relative  to 
these  proposed  actions.  Public  meetings 
to  receive  oral  comments  from  the 
public  will  be  held  in  the  four  primary 
areas  of  consideration  (San  Diego,  CA; 
Bremerton,  WA;  Everett,  WA;  and 
Honolulu,  HI).  The  dates  and  locations 
of  these  meetings  are  as  follows: 
Bremerton,  WA:  February  3, 1996,  7:00 
pm,  Bremerton  High  School,  1500  13th 
Street,  Bremerton,  WA;  Everett,  WA: 
February  4. 1996,  7:00  pm.  Snohomish 
County  Administration/Courthouse 
Building,  3000  Rockefeller,  Everett,  WA; 
Pearl  Harbor,  HI:  February  6,  1996,  7:00 
pm,  Farrington  High  School,  1564  North 
King  Street,  Honolulu,^;  Coronado, 
CA:  February  11, 1996.  7:00  pm.  Village 
Hall,  Village  Elementary  School,  600  6th 
Street,  Coronado.  CA.  These  meetings 
will  also  be  announced  in  local  area 
newspapers.  Navy  representatives  will 
be  available  at  the  scoping  meetings  to 
receive  conmients  from  the  public 
regarding  issues  of  concern.  A  brief  ' 
presentation  describing  the  proposed 
actions  and  the  NEPA  process  will 
precede  a  request  for  public  comments. 
It  is  important  that  federal,  state,  and 
local  agencies,  as  well  as  interested 
organizations  and  individuals,  take  this 
opportimity  to  identify  environmental 
concerns  that  they  feel  should  be 
addressed  during  the  preparation  of  the 
EIS.  Oral  conmaents  will  be  limited  to 
three  minutes.  Agencies  and  the  pubUc 
are  invited  and  encouraged  to  provide 
written  comments  in  addition  to.  or  in 


lieu  of.  oral  comments  at  the  public 
meetings.  To  be  most  helpful,  scoping 
commpnt.s  should  clearly  describe 
specific  issues  or  lupics  that  the 
commenter  believes  the  EIS  should 
address  Written  comments  or  questions 
regarding  the  scoping  process  and/ or  the 
EIS  should  be  postmarked  no  later  than 
February  28,  1997  and  sent  to  the 
following  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dan  Muslin  (Code  03PL),  Southwest 
Division,  Naval  Facilities  Engineering 
Command,  1220  Pacific  Highway,  San 
Diego,  CA  92132-5190;  telephone  (619) 
532-3403. 

Dated:  Janaury  7, 1997. 
D.E.  Koenig, 

LCDR.  lAGC.  USN.  Federal  Register  Liaison 
Officer 

IFR  Doc.  97-596  Filed  1-9-97;  8:45  ami 
BILUNG  COOe  »t1»-FF-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 

Governing  Board;  ED. 

ACTION:  Notice  of  closed  meeting 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Nominations 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 
DATES:  February  11,  1997. 
TIME:  8:30  a.m. -12:00  p.m. 
LOCATION:  The  Brown  Palace  Hotel,  321 
Seventeenth  Street,  Denver.  Colorado. 
FOR  FURTHER  INFORMATK3N  COKTACT: 
Mary  Ann  Wilmer,  Operations  Officer. 
National  Assessment  Governing  Board. 
Suite  825,  800  North  Capitol  Street, 
NW.,  Washington,  DC  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  MFORMATKM:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  rv  of  the  Improving 
America's  Schools  Act  of  1994),  (Pub.  L. 
103-382). 

The  Board  is  estabUshed  to  formulate 
poUcy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
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establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

On  February  11,  1«i97  between  the 
hours  of  8:30  a.m.  and  12:00  p.m.  there 
will  be  discussing  the  qualifications  of 
nominees  for  vacancies  in  the 
membership  of  the  National  Assessment 
Governing  Board.  The  review  and 
subsequent  discussions  of  this 
information  relate  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency  and  will  disclose  information  of 
a  {lersonal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such 
matters  are  protected  by  exemptions  (2) 
and  (6)  of  Section  552b(c)  of  Title  5 
U.S.C. 

A  summary  of  the  activities  of  the 
meeting  and  related  matters,  which  are 
informative  to  the  public,  consistent 
with  the  policy  of  5  U.S.C,  552b,  will 
be  available  to  the  public  within 
fourteen  days  after  the  meeting. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
mspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  NW.,  Washington,  DC, 
from  8:30  a.m.  to  5:00  p.m. 


Dated:  January  7.  1997. 

Roy  Truby. 

E.'cpcunv'f  Director.  National  Assessment 
Governing  Board. 

!FR  Dor    97-S81  Filed  1-9-97;  8:45  ami 

BiLUMG  COOC  4000-01 -M 


DEPARTMENT  OF  ENERGY 

[Docket  Nos.  EA-135  and  EA-136] 

Applications  to  Export  Electric  Energy; 
Newco  US.  LP. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMKURY:  Newco  US.  L.P.  (Newco),  a 
limited  partnership,  has  submitted  an 
application  to  export  electric  energy  to 
Mexico  and  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  10.  1997. 
ADDRESSES:  Comments,  protests  or 
requests  to  inter\-ene  should  be 
addres.sed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-52),  Office  of  Fossil 
Energy.  US  Department  of  Energy, 
1000  Independence  Avenue,  SW., 


Washington,  EX:  20585  (FAX  202-287- 
5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  November  29,  1996.  Newco  filed 
two  applications  with  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  for  authorization  to  export 
electric  energy  to  Mexico  (Docket  EA- 
135)  and  Canada  (Docket  EA-136).  as  a 
power  marketer,  pursuant  to  section 
202(e)  of  the  FPA.-  Specifically,  Newco 
has  proposed  to  transmit  to  Mexico  and 
Canada  electric  energy  purchased  from 
electric  utilities  and  federal  power 
marketing  agencies. 

Newco  would  arrange  for  the  exported 
energy  to  be  transmitted  to  Mexico  over 
one  or  more  of  the  following 
international  transmission  or 
subtransmission  hnes  for  which 
Presidential  permits  (PP)  have  been 
previously  issued: 


Owner 


San  Diego  Gas  &  Elect  

El  Paso  Electric  

Central  Power  and  Light  

Comtsion  Federal  de  EiectncKJad 


Location 


Migtiel,  CA  

Impenal  Valley,  CA 

Diablo,  MM    

Ascarate,  TX  

Brownsville,  TX   


Eagle  Pass,  TX  . 

Laredo,  TX  

Falcon  Dam,  TX 


Voltage 


230  KV 
230  KV 
115  KV 
115  KV 
138  KV 
69  KV 
138  KV 
138  KV 
138  KV 


Presidental 
permit  No. 


PP-68 
PP-79 
PP-92 
PP-48 
PP-94 
PP-94 
PP-50 
PP-67 
PP-57 


Newco   would   arrange   for  the  exported   energy   to   be  transmitted   to  Canada   over  one  or  more  of  the  following 
international  transmission   or  subtransmission   lines   for  which  Presidential  pennits  (PP)  have  been  previously  issued: 


Owner 


Baswi  Electric 

BoonevHte  Power  Administration 


Citizens  Utilities 
Detroit  Ed«on  ... 


Eastern  Maine  Elect  Coop 

Joint  Owners  of  Highgate  Protect 

Maine  Electric  Power  Co 

Maine  Public  Service  Co 


Minnesota  Power  and  Light  Co 


Location 


Tioga,  ND  

Blaine,  WA  

Nelway,  WA 

Nelway,  WA 

Dert)y  bne,  VT  

SL  Clair.  Ml  

Maryvilte,  Ml  

Detroit,  Ml 

St  Clair,  Ml  

Calais.  ME 

Highgate,  VT  

Houlton.  ME   

Limestone.  ME  

Fort  Fairfield,  ME  

Aroostook  County,  ME 

Madawaska,  ME  

Intemational  Falls,  MN 


Voltage 


230-kV 

2-500-kV 

23(WcV 

230-kV 

120-kV 

345-kV 

2304(V 

230-kV 

345-kV 

69-kV 

345-kV  2 

346^<V 

69-kV 

69-kV 

138-kV 

2-69-kV 

115-kV 


Presidential 
permit  No. 


PP-64 
PP-10 
PP-36 
PP-46 
PP-66 
PP-38 
PP-21 
PP-21 
PP-58 
PP-32 
PP-82 
PP-43 
PP-12 
PP-12 
PP-29 
PP-29 
PP-78 


'  Newco  ia  a  limite<i  partnership  m  which 
Westcoast  Power  Marketing.  Inc.  and  Coastal  Gas 
Service*  Company  each  owns  indirectly  a  49.5% 


limile<1  partnership  interest,  and  .Newco  US,  Inc. 
owns  a  1%  general  partnership  interest. 
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Owner 


Minnkota  Power 

New  York  Power  Auttx)rity 


Niagara  Mohawk  Power  Corp 
Northern  States  Power 


Vermont  Electric  Transmission  Co 


Location 


Roseau  County,  MN 

Massena,  NY 

Massena,  NY 

Niagara  Falls,  NY  .... 

Devils  Hole,  NY 

Devils  Hole,  NY 

Red  River,  ND  

Roseau  County,  MN 
Norton,  VT  


Voltage 


2304<V 

765-kV 

2-230-kV 

2-345-kV 

230-kV 

230-kV 

230-kV 

500-kV 

±450-kV  DC 
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Prasidentiai 
permit  No. 


PP-61 
PP-56 
PP-25 
PP-74 
PP-30 
PP-31 
PP-46 
PP-63 
PP-76 


^  These  facilities  were  constnjcted  at  34&-kV  but  operated  at  120-kV. 


As  noted  above,  Newco  proposes  to 
export  electricity  to  Mexico  over  lines 
owned  and  operated  by  the  El  Paso 
Electric  Company  (EPE)  and  permitted 
under  Presidential  Permits  Nos.  PP— 48, 
as  amended,  and  PP-92.  On  October  29, 
1996,  the  Secretary  of  Energy  signed 
Delegation  Order  No.  0204-163  which 
delegated  and  assigned  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
authority  to  carry  out  such  functions 
vested  in  the  Secretary  to  regulate 
access  to,  and  the  rates,  terms  and 
conditions  for,  transmission  services 
over  the  facilities  of  EPE.  This  authority 
was  delegated  to  FERC  for  the  sole 
purpose  of  authorizing  FERC  to  take  any 
actions  necessary  to  effectuate  open 
access  transmission  over  the  United 
States  portion  of  EPE's  electric 
transmission  lines  connecting  the 
Diablo  and  Ascarate  substations  in  the 
United  States  with  the  Insurgentes  and 
Riverena  substations  in  Mexico.  Notice 
and  a  copy  of  the  Delegation  Order  were 
pubhshed  in  the  Federal  Register  on 
November  1,  1996,  at  61  FR  56525. 
PROCEDURAL  MATTERS:  Any  persons 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§  385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procediu^s  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
such  petitions  and  protests  should  be 
filed  with  the  DOE  on  or  before  the  date 
listed  above.  Comments  on  Newco's 
request  to  export  to  Mexico  should  be 
clearly  marked  with  Docket  EA-135. 
Comments  on  Newco's  request  to  export 
to  Canada  should  be  clearly  marked 
with  Docket  EA-136.  Additional  copies 
are  to  be  filed  directly  with:  Jeffrey  D. 
Watkiss;  Sarah  G.  Novosel,  Bracewell 
and  Patterson,  L.L.P.,  20.00  K  St.,  NW, 
Suite  500;  Washington,  IX:  20006,  Fax: 
(202)  223-1225  and  Peter  Leier, 
Westcoast  Power  Marketing,  Inc.,  421- 
7th  Avenue,  SW.,  Suite  1100.  Calgary. 
Alberta,  Canada,  728  4K9  and  Laurence 
C.  Mosher,  Jr.,  Fulbright  &  Jaworski, 


L.L.P.,  1301  McKinnev.  Suite  5100. 
Houston,  TX  77010-3095,  Fax  (713) 
651-5246). 

A  final  decision  will  be  made  on  these 
applications  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  actions  will  not  adversely 
impact  on  the  rehability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  January  2, 
1997. 

Anthony  }.  Como, 

Manager.  Electric  Pow^r  Regulation,  Office 

of  Coal  Sr  Power  Systems,  Office  of  Fossil 

Energy. 

(FR  Doc.  97-594  Filed  1-9-97;  8:45  am] 

BILUNG  CODE  t*SI^-0^-P 


Environmental  Management  Site- 
Spectflc  Advisory  Board,  Savannah 
River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Savannah  River  Site. 

DATES  AND  TIMES: 

Monday,  January  27,  1997: 
6:00  p.m.-6:30  p.m.  (Joint  Meeting  of 

Issues-based  Committee  Chairs) 
6:30  p.m.-7:00  p.m.  (PubUc  Comment 

Session) 
7:00  p.m.-9:00  p.m.  (Subcommittee 
Meetings 
Tuesday,  January  28,  1997:  8:30  a.m.- 
4:00  p.m. 

ADDRESSES:  The  Hilton,  Palmetto  Dunes, 
Hilton  Head  Island,  South  Carolina. 


FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Flemming,  Public  Accountability 
Specialist,  Environmental  Restoration 
and  Sohd  Waste  Division,  Department 
of  Energy  Savannah  River  Operations 
Office,  P'.O.  Box  A.  Aiken,  S.C.  29802 
(803) 725-5374. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  EXDE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda: 

Monday.  January  27.  1997 

6:00  p.m. — Joint  meeting  of  issues-based 

subcommittee  chairs 
6:30  p.m. — Public  comment  session  (5- 

minute  rule) 
7:00  p.m. — Subcommittee  meetings 
9  00  p.m. — Adjourn 

Tuesday,  January  28,  1997 

8:30  a.m. 
Approval  of  minutes,  agency  updates 

(-15  minutes) 
Public  comment  session  (5-minute 

rule)  (-  15  minutes) 
Facihtator  update  and  review  of 

recommendations  (~  1  hour) 
Election  of  subcommittee  chairs  and 

administrative  subcommittee  report 

and  proposal  to  amend  bylaws  (-  1 

hour  15  minutes) 
Spent  fuel  forum  update  (-15 

minutes) 
Nuclear  materials  management 

subcommittee  report  (-  30  minutes) 
12:00  p.m.— Lunch 
1:00  p.m. 
Cancer  registry  presentation  (-  30 

minutes) 
Allied  General  Nuclear  Services 

presentation  (-  30  minutes) 
Environmental  restoration  and  waste 

management  subcomittee  report  (- 

1  and  half  hours) 
— Riverwater  shutdown  system 

environmental  impact  statement 
— Russian  melter 
— F/H  groundwater  phase  I  and  11 
4:00  p.m. — Adjourn 
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If  necessary,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday.  January  27.  1997 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda. 

The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gerri 
Flemming,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  S.C.  29802.  or  by  calling 
her  at  (803)  725-5374. 

Issued  at  Washington.  DC  on  January  5 
1997 

Rachel  M.  Samuel. 

Acting  Deputy  Advisory  Committee 
Management  Officer. 
[PR  Doc.  97-595  Filed  1-9-97;  8:45  am] 
BIUJNG  COOE  «4S(M>1-P 
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Federal  Energy  Regulatory 
Commission 

Pocket  No.  RP97-222-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

lanuary  6.  1997. 

Take  notice  that  on  December  31, 
1996,  ANR  Pipeline  Company  (ANR). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  the  tariff  sheets  listed  in  Attachment 
A  to  the  filing,  to  be  effective  February 
1.1997. 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  as  part  of 
ANR's  Eighth  Annual  Reconciliation  of 
Order  Nos.  500/528  buyout  buydown 
costs  being  recovered  by  means  of 
Volumetric  Buyout  Buydown 
Surcharges  contained  m  Dot.ket  Nos. 


RP91-33.  et  al..  RP91-192,  RP92-4. 
RP92-199.  RP93-29,  RP93-149.  RP96- 
10,  and  RP96-328,  and  Fixed  Monthly 
Charges  associated  with  Docket  Nos. 
RP96-10.  and  RP96-328. 

With  respect  to  the  Volumetric 
Buyout  Buydown  Surcharges,  the 
proposed  charges  are  designed  to 
recover  $3.2  million  less  on  an  annual 
basis  than  the  currently  effective 
volumetric  surcharge.  This  decrease  is 
due  to  lower  interest  on  decreasing 
principal.  With  respect  to  Fixed 
Monthly  Charges,  the  proposed  charges 
are  designed  to  recover  $32,868  less  on 
a  monthly  basis  than  the  currently 
effective  Fixed  Monthly  Charges. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A,  Watson.  Jr., 
Acting  Secretary. 

[PR  Doc.  97-544  Piled  1-9-97,  8:45  am] 
BILUNG  COOE  6717-01-M 


filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First  Street 
N.E.,  Washington,  DC  20426,  in 
accordance  with  the  Sections  385,214  or 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken,  but  wrill  not  serve  to 
make  the  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  97-549  Piled  1-9-97;  8:45  am] 
BILUNG  COOE  S717-01-M 


[Docket  No.  RP97-21 7-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Ianuar\'  6,  1997. 

Take  notice  that  on  December  31. 
1996.  Colorado  Interstate  Gas  Company 
(CIG),  tendered  for  filling  to  become  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1  and  Second  Revised 
Volume  No.  2,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
December  31,  1996. 

CIG  .states  that  the  purpose  of  this 
compliance  filing  is  to  conform  CIG's 
tariff  to  the  requirements  of  Order  No. 
582. 

CIG  further  states  that  copies  of  this 
filing  have  been  served  on  CIG's 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


[Docket  No.  CP97-1 65-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  7.  1997. 

Take  notice  that  on  December  20, 
1996.  Colorado  Interstate  Gas  Company 
(CIGJ,  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP97-165-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  establish  a 
new  delivery  point  for  Public  Service 
Company  of  Colorado  (PSCo),  under 
CIG's  blanket  certificate  issued  in 
Docket  No.  CP83-2 1-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CIG  states  that  during  the  summer  of 
1996,  it  constructed  approximately  21 
miles  of  12-inch-diameter  (Indian  Creek 
Lateral)  and  installed  two  1478 
horsepower  compressors  (Big  Canyon 
Compressor  Station)  in  Potter  County, 
Texas  pursuant  to  the  provisions  of 
Section  311  of  the  Natural  Gas  Policy 
Act  (NGPA)  and  the  Commission's 
regulations  under  the  NGPA.  CIG  states 
that  these  facilities  have  been  used  as 
receipt  facihties  to  receive  gas  for  the 
account  of  PSCo,  a  local  distribution 
company,  for  transportation  to  their 
distribution  system. 

CIG  states  that  it  received  a  request 
from  PSCo  requesting  QG  to  establish  a 
certificated  delivery-  point  (Nichols 
Delivery  Point)  off  its  Indian  Creek 
Lateral.  CIG  states  that  PSCo  will  use 


UMI 
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the  Nichols  Delivery  Point  to  deliver  gas 
to  Southwestern  Public  Service 
Company.  CIG  states  the  new  delivery 
point  could  deliver  up  to  110,000  Mcf 
of  natural  gas  per  day. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
nie  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-597  Filed  1-9-97;  8:45  ami 

BILUNO  COOE  6717-01-M 

[Docket  No.  CP97-1 70-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  7,  1997, 

Take  notice  that  on  December  27, 
1996,  Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944  filed  in  Docket  No. 
CP97-1 70-000  a  request  pursuant  to 
Sections  157.205,  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  approval  and  permission  to 
construct  a  delivery  facility,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP83-21-000,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CIG  states  that  it  proposes  to  construct 
a  point  of  delivery  to  be  located  in  Las 
Animas  County,  Colorado.  CIG  further 
states  that  the  facility  will  consist  of  a 
two-inch  meter  run  and  facilities 
appurtenant  thereto  for  the  delivery  of 
natural  gas  to  Consolidated  Industrial 
Service  (Consolidated),  a  producer,  for 
start  up  fuel  gas  for  Consolidated 's 
compression  facility.  CIG  asserts  that 
the  new  facility  will  be  capable  of 
delivering  up  to  1,000  Mcf  per  day. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 


file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activities  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  97-598  Filed  l-»-97;  8:45  am] 

BILUNQ  CODE  S717-01-M 


[Docket  No.  RP97-219-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Filing  of 
Request  for  Waiver 

January  6. 1997, 

Take  notice  that  on  December  31, 
1996,  Columbia  Gas  Transmission 
Corporation  (Columbia)  filed  a  letter 
requesting  that  it  be  permitted  to  defer 
filing  any  additional  Stranded  Facilities 
Charge  (SFC)  Adjustment  Filings  while 
a  settlement  submitted  in  its  Docket  No. 
RP95— 408  remains  pending.  General 
Terms  and  Conditions  (GTC)  Section  46 
of  Columbia's  tariff  contains  Columbia's 
SFC  mechanism.  Columbia  filed  its  SFC 
tariff  provision  and  initial  SFC  as  part 
of  its  August  1,  1996  general  rate  case 
filing  in  Docket  No.  RP95^08.  GTC 
Section  46  provides  for  Columbia's 
recovery  of  certain  "Stranded  Facilities 
Costs"  and  requires  Columbia  to  restate 
the  SFC  twice  a  year  (Adjustment 
Filings)  to  be  effective  each  February  1 
and  August  1. 

On  November  22,  1996,  Columbia 
filed  an  Offer  of  Settlement  (Settlement) 
in  Docket  No.  RP95^08,  pursuant  to 
Rule  602  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.602. 
which  provides  for  the  disposition  of 
the  outstanding  SFC  issues.  Article  III. 
Section  C  of  that  Settlement  specifically 
states  that  the  charge  for  the  SFC  shall 
remain  at  the  current  level  through 
December  31,  1997.  By  a  separate  filing, 
Columbia  is  today  seeking  to  place  into 
effect  the  rates  established  under  the 
Settlement,  including  the  SFC,  on  an 
interim  basis  effective  February  1,  1997, 
while  the  Settlement  remains  pending. 
In  light  of  the  fact  that  the  SFC  will  be 
modified  by  the  Settlement,  as  well  as 


the  fact  that  Columbia  is  seeking  to 
implement  the  Settlement  rates  on  an 
interim  basis,  Columbia  is  seeking  a 
waiver  of  GTC  Section  46.2(b)  of  its 
tariff  to  defer  any  additional  Adjustment 
Filings  pursuant  to  Section  46  while  the 
above-referenced  Settlement  remains 
pending. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,  Washington,  DC  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  protests  must 
be  filed  on  or  before  January  13,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lintirood  A.  Watson,  Jr., 
Acting  Secretary 
(FR  Doc.  97-547  Filed  1-9-97;  8:45  am) 

BIUJNQ  COOC  CT-  '-01-M 


[Docket  No.  RP95-408-014] 

Columbia  Giaj>  Transmission 
Corporation;  .Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

January  6.  1997. 

Take  notice  that  on  December  31, 
1996,  Columb  3  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  nf  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the  tariff 
sheets  set  forth  on  Appendix  A  to  the 
filing,  to  become  effective  Februar\'  1. 
1997, 

Columbia  ?  jtes  that  on  November  22, 
1996,  it  filed  an  Offer  of  Settlement 
(Settlement)  in  this  proceeding  and  in 
several  other  dockets.  In  submitting  the 
Settlement,  Columbia  represented  that  it 
would  seek  Commission  authorization 
to  move  the  Settlement  rates  into  effect 
pending  evaluation  of  the  Settlement  by 
the  Presiding  Administrative  Law  Judge 
and  the  Commission. 

Columbia  states  further  that  the 
Settlement  is  supported,  or  not  opposed, 
by  all  of  Columbia's  customers,  as  well 
as  other  parties  of  interest,  including 
producers,  industrial  users,  and 
representatives  of  consumer  interests  at 
the  State  level.  /  ccordingly,  the  filing 
seeks  to  move  the  Settlement  rates  into 
effect  on  Februa.-\-  1,  1997.  as  to  all 
customers.  Cr'  imbia  states  that  it  is 
submitting  this  request  at  the  urging  of 
its  customers,  who  desire  to  realize  the 
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benefits  of  their  bargain  as  soon  as 
possible. 

Any  person  desiring  to  protect  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385. 211  of  the  Commission's  Rules  and 
Regulations.  All  such  protest  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  fr., 
Acting  Secretary. 
IFR  Doc.  97-555  Filed  1-9-97;  8:45  ami 
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[Docket  Nos.  TQ97- 
23-000] 


-23-000  and  TM97-7- 


Eastem  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

lanuarv'  6,  1997 

Take  notice  that  on  December  31 . 
1996  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  filing 
certain  revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1.  with 
a  proposed  effective  date  of  February  1. 
1997 

ESNG  states  that  the  revised  tariff 
sheets  included  herein  are  being  filed 
pursuant  to  Sections  21  and  23  of  the 
General  Terms  and  Conditions  of 
ESNG's  Gas  Tariff  to  reflect  changes  in 
ESNG's  jurisdictional  rates  The  sales 
rates  set  forth  herein  reflect  a  decrease 
of  $0.4057  per  dt  m  the  Demand  Charge 
and  a  decrease  of  $0  6870  per  dt  in  the 
Commodity  Charge,  as  measured  against 
ESNG's  Out-Of-Cycle  Quarterly  PGA 
filing.  Docket  No.  TQ9 7-3-2 3-000,  et 
al.,  filed  on  December  27,  1996  to  be 
effective  on  January  1.  1997. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdic-tional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  DC, 
20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
§385.211  and  §385.214).  All  such 
motions  or  protests  must  be  filed  in 


accordance  with  §  154.210  of  the 

Commission's  Regulations.  Protests  will 

be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

(PR  Doc.  97-539  Filed  1-9-97;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  TQ97-3-23-001] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Ianuar>-6.  1997. 

Take  notice  that  on  December  31, 
1996  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  fifing 
certain  revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  January  1, 
1997. 

On  December  26,  1996,  ESNG  filed 
with  the  Commission  revised  rates  to 
refiect  an  out-of-cycle  purchased  gas 
adjustment,  proposed  to  be  effective 
January  1.  1997.  The  instant  filing  is 
being  made  in  compliance  with  a  FERC 
Order  dated  December  20,  1996  which 
sited  incorrect  pagination  of  tariff  sheets 
foimd  in  Docket  Nos,  TQ97-2-23-000, 
et.  al.,  and  TM97-6-23-000,  et.  al.  The 
incorrect  pagination  carried  forward  to 
Docket  No.  TQ9 7-3-2 3-€00,  et.  al.,  and 
the  sheets  filed  in  the  original  docket 
ESNG  is  requesting  to  be  withdravra  and 
the  tariff  sheets  found  in  Appendix  A  of 
the  instant  filing  be  accepted  in  their 
place. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Section  385.21 1).  All 
such  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  97-540  Filed  1-9-97;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  TQ97-2-23-002  and  TM97-6- 
23-001] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  6, 1997. 

Take  notice  that  on  December  31, 
1996,  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  filing 
certain  revised  tariff  sheets  in  the  above 
captioned  dockets  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
with  proposed  effective  dates  of 
November  1, 1996  and  December  1, 
1996,  respectively. 

On  November  26,  1996,  ESNG  filed 
with  the  Commission  revised  rates  to 
reflect  an  out-of  cycle  purchased  gas 
adjustment  (PGA),  proposed  to  be 
effective  December  1,  1996. 
Subsequently,  on  December  6,  1996, 
ESNG  filed  tariff  sheets  to  track  rate 
changes  attributable  to  storage  service 
purchased  from  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  and  to 
correct  a  clerical  error  in  its  previously 
accepted  tracker  filing.  It  has  since  come 
to  ESNG's  attention,  per  FERC  Order 
dated  December  20,  1996,  that  ESNG's 
original  fifings  contained  incorrectly 
paginated  tariff  sheets.  The  instant  fifing 
is  being  made  to  correct  the  pagination 
errors  made  in  the  original  filings. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Section  385.211).  All 
such  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  97-541  Filed  1-9-97;  8:45  ami 
BILLING  COOE  6717-01-M 
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[Docket  No.  RP97-65-001] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Compliance 
Filing 

January  6, 1997. 

Take  notice  that  on  December  31, 
1996,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes) 
tendered  for  consideration  the  following 
pro  forma  tariff  sheets: 

Second  Reriaed  Volume  No.  1 

Pro  Forma  Sheet  No.  20 
Pro  Forma  Sheet  No.  23 
Pro  Forma  Sheet  No.  SOB 
Pro  Forma  Sheet  No.  53 
Pro  Forma  Sheet  No.  55 
Pro  Forma  Sheet  No.  60 

Origiiial  Volume  No.  2 

Pro  Forma  Sheet  No.  68-B 
Pro  Forma  Sheet  No.  68-G 
Pro  Forma  Sheet  No.  101 
Pro  Forma  Sheet  No.  106 
Pro  Forma  Sheet  No.  152 
Pro  Forma  Sheet  No.  153 
Pro  Forma  Sheet  No.  161 
Pro  Forma  Sheet  No.  170 
Pro  Forma  Sheet  No.  172 
Pro  Forma  Sheet  No.  225 
Pro  Forma  Sheet  No.  233 
Pro  Forma  Sheet  No.  247 
Pro  Forma  Sheet  No.  255 
Pro  Forma  Sheet  No.  270 
Pro  Forma  Sheet  No.  272 
Pro  Forma  Sheet  No.  281 
Pro  Forma  Sheet  No.  297 
Pro  Forcna  Sheet  No.  306 
Pro  Forma  Sheet  No.  617 
Pro  Forma  Sheet  No.  618 
Pro  Forma  Sheet  No.  627 

Great  Lakes  states  that  the  above 
mentioned  tariff  sheets  are  being  filed  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  Order  of 
December  20, 1996  in  Docket  No.  RP97- 
55-000.  n  FERC  1  61,  292  (1996). 

Any  person  desiring  to  protest  said 
filing  should  file  a  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room. 
Linwood  A.  Wataon,  Jr., 
AcUng  Secretary. 

[FR  Doc.  97-553  Filed  1-9-97;  8:45  am] 
aiLLMG  CODE  •nr-oi-H 


[Docket  No.  RP96-290-001] 

Michigan  Gas  Storage  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff  and  of  Motion  to  Maite 
Suspended  Rates  Effective 

January  6, 1997. 

Take  notice  that  on  December  31, 
1996,  Michigan  Gas  Storage  Company 
(MGS)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  revised  tariff  sheets 
in  compliance  with  the  Commission's 
July  31,  1996  Order: 

Fourth  Revised  Sheet  No.  4 
Fifth  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  34 

The  Order  required  that  MGS  make 
certain  changes  to  its  filed  tariff  sheets, 
including  eUminating  costs  associated 
with  facilities,  if  any,  not  in  service  by 
December  31, 1996.  MGS  also  tendered 
on  December  31, 1996  its  motion  to 
make  effective  the  rates  originally  filed 
in  this  docket  (as  modified  in 
compbance  with  the  Order)  on  January 
1, 1997 — the  first  day  after  the  period 
for  which  the  rates  were  suspmided. 

MGS  states  that  copies  of  the  filing 
were  served  upon  those  on  the  service 
list,  MGS's  jurisdictional  customers  and 
the  Michigan  Public  Service 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-554  Filed  1-9-97;  8:45  am] 

BILUNQ  COOE  e717-01-M 


[Docket  No.  RP97-22»-000] 
Midwestern  Gas  Transmission 

January  7. 1997. 

Take  notice  that  on  January  2.  1997, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
to  become  effective  on  February  1. 1997: 


First  Revised  Sheet  No.  106 

Midwestern  States  that  it  is  filing  the 
proposed  tariff  change  in  order  to 
eliminate  the  provision  in  its  tariff  that 
prevents  requests  for  service  from  being 
submitted  more  than  90  days  ir  advance 
of  the  date  that  the  requested  service  is 
to  commence. 

Any  person  iesiring  to  be  heard  or  to 
protest  this  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Doc  97-601  Filed  1-9-97;  8:45  am) 
aiLLMQ  cooc  fnr-oi-M 


[Docket  No.  ER96-2942-000I 

National  Power  Marlieting  Company, 
LLC;  Notice  of  Issuance  of  Order 

January  6,  1997. 

National  Power  Marketing  Company, 
L.LC.  (National  Power)  submitted  for 
filing  a  rate  schedule  under  which 
National  Power  wiU  engage  in 
wholesale  electric  power  and  energ> 
transactions  as  a  marketer.  National 
Power  also  requested  waiver  of  various 
Commission  rep  ilations.  In  particular, 
National  Power  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assujnptions 
of  habihty  by  National  Power. 

On  Decem^r  31.  1996,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  National  Power  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator)-  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  National  Power  is 
authorized  to  issue  securities  and 
assume  obHgations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  tor  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  National  Power's  issuances 
of  securities  or  assumptions  of  liabiUty. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
30.  1997. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  97-558  Filed  1-9-97;  8:45  am) 

aiLUNQ  COOE  C717-01-M 


[Docket  No.  ER97-654-000] 

Newco  US.  LP.;  Notice  of  Issuance  of 
Order 

January  6.  1997. 

Newco  US,  LP,  (Newco]  submitted 
for  filing  a  rate  schedule  under  which 
Newco  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  Newco  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  Newco  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Newco. 

On  December  30,  1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  AppHcations.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Newco  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Newco  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuance  of  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affecied  by  continued 
approval  of  Newco's  issuances  of 
securities  or  assumptions  of  Hability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
29,  1997. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  N,E. 
Washington,  D.C.  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary 
[FR  Doc.  97-557  Filed  1-9-97;  8:45  am) 

BH.LINO  COOE  6717-01-M 

[Docket  No.  RP96-200-015] 

NorAm  Gas  Transmission  Company; 
Notice  of  Filing 

laniiary  7.  1997. 

Take  notice  that  on  January  2,  1997, 
NorAm  Gas  Transmission  Company 
(NOT)  tendered  for  filing  as  part  of  its 
FTIRC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  January  1, 
1997: 

Ninth  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  7A 
Second  Revised  Sheet  No.  7B 
Second  Revised  Sheet  No.  7C 
Second  Revised  Sheet  No.  7D 
Second  Revised  Sheet  No.  7E 

NGT  states  that  these  tariff  sheets  are 
filed  herewith  to  reflect  specific 
negotiated  rate  transactions  for  the 
month  of  January,  1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rule  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-600  Filed  1-9-97;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Project  No.  1988-007] 

Pacific  Gas  &  Electric  Company; 
Notice  of  Ptx)posed  Restricted  Service 
List  for  a  Programmatic  Agreement  for 
Managing  Properties  Included  In  or 
Eligible  for  Inclusion  in  the  National 
Register  of  Historic  Places 

January  6,  1997. 

Rule  2010  of  the  Commission's  Rules 
of  Practice  and  Procedure  provides  that, 
to  eliminate  unnecessary  expense  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 
issue  in  a  proceeding  (18  CFR 
385.2010).  The  restricted  service  list 
should  contain  the  names  of  persons  on 
the  service  list  who,  in  the  judgment  of 
the  decisional  authority  establishing  the 
list,  are  active  participants  with  respect 
to  the  phase  or  issue  in  the  proceeding 
for  which  the  list  is  established. 

The  Commission  is  consulting  with 
the  California  Office  of  Historic 
Preservation  (hereinafter.  "SHPO")  and 
the  Advisory  Council  on  Historic 
Preservation  (hereinafter,  "Council") 
pursuant  to  the  Council's  regulations,  36 
CFR  Part  800,  implementing  §  106  of  the 
National  Historic  Preservation  Act,  as 
amended  (16  U.S.C.  §  470f),  to  prepare 
a  programmatic  agreement  for  managing 
historic  properties — i.e.,  those  included 
in,  or  eligible  for  inclusion  in,  the 
National  Register  of  Historic  Places — 
that  may  be  affected  by  a  license  issuing 
for  Project  No.  1988. 

The  programmatic  agreement,  when 
executed  by  the  Commission,  the  SHPO, 
and  the  Council,  would  satisfy  the 
Commission's  §  106  responsibilities  for 
all  individual  undertakings  carried  out 
in  accordance  with  the  license  until  the 
license  expires  or  is  terminated. 

The  Commission's  responsibilities 
pursuant  to  the  §  106  for  Project  No. 
1988  would  be  fulfilled  through  one 
programmatic  agreement  which  the 
Commission  proposes  to  draft  in 
consultation  with  certain  parties  listed 
below.  The  executed  programmatic 
agreement  would  be  incorporated  into 
any  order  issuing  Ucense. 

Thus,  we  propose,  as  an  initial 
consideration,  to  restrict  the  service  list 
to  the  SHPO  and  the  Council,  with 
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whom  we  propose  to  execute  the 
Programmatic  Agreement  Pacific  Gas  * 
Electric  Company,  moreover,  as 
prospective  licensee  for  Project  No. 
1988,  and  the  Sierra  National  Forest,  the 
entity  managing  the  land  on  which  the 
project  is  located,  ai-e  invited  to 
participate  in  consultations  to  develop 
the  Programmatic  Agreement  and  to 
sign  it  as  conairring  parties.  Our 
proposed  restricted  service  list  for 
executing  a  Programmatic  Agreement 
for  Project  No.  1988,  follows: 
Cherilyn  Widell,  Director,  Office  of 
Historic  Preservation,  Department  of 
Parks  and  Recreation,  P.O.  Box 
942896,  Sacramento,  CA  94296-0001, 
telephone  (916)  653-6624. 
Carol  Glickman,  Historic  Preservation 
Specialist,  Advisory  Council  on 
Historic  Preservation.  12136  West 
Bayaud  Avenue,  Suite  330, 
Lakewood,  CO  80228,  telephone  (303) 
969-5110. 
Terry  A.  Morford,  Manager,  Hydro 
Generation,  Pacific  Gas  &  Electric 
Company,  245  Market  Street,  Room 
1103,  Mail  Code  NllC,  P.O.  Box 
770000,  San  Francisco.  CA  94177. 
telephone  (415)  973-5311. 
Mr.  James  L.  Boynton.  Forest 
Supervisor,  Sierra  National  Forest, 
1600  Tollhouse  Road,  Clovis,  CA 
93611-0532,  telephone  (209)  297- 
0706. 

Any  person  on  the  official  service  list 
for  the  above-captioned  proceedings 
may  request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  service  list  not  be  established, 
by  filing  a  motion  to  that  effect  within 
15  days  of  this  notice  date.  An  original 
and  8  copies  of  any  such  motion  must 
be  filed  with  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  Northeast.  Washington,  DC 
20426,  and  must  be  served  on  each 
person  whose  name  appears  on  tiie 
official  service  list. 

If  no  such  motions  are  filed,  the 
restricted  service  Ust  will  be  effective  at 
the  end  of  the  15  day  period.  Otherwise, 
a  further  notice  will  be  issued  ruling  on 
the  motion. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-556  Filed  1-9-97;  8:45  am] 
aiLLJNQ  CODE  C717-01-M 


[Docket  No.  RP97-221-000] 

Sea  Rotiin  Pipeline  Company  Notice  of 
Rowttirougli  Crediting  Report 

January  6,  1997. 

Take  notice  that  on  December  31, 
1996.  Sea  Robin  Pip>eline  Company  (See 
Robin)  tendered  for  filing  a  report 


setting  forth  amounts  due  shippers 
through  its  Annual  Flowthrough 
Crediting  Mechanism. 

Sea  RoDin  .states  that  this  report  is 
filed  pursuant  to  Section  27  of  the 
General  Terms  and  Conditions  of  Sea 
Robin's  FERC  Gas  Tariff  which  requires 
the  crediting  of  certain  amounts 
received  as  a  result  of  resolving  monthly 
imbalances  between  its  gas  and 
liquefiables  shippers  and  under  its 
operational  balancing  agreements,  and 
imposing  scheduling  penalties  during 
the  12  month  period  ending  October  31, 
1996. 

Sea  Robin  states  that  copies  of  Sea 
Robin's  filing  will  be  ser\'ed  upon  all  of 
Sea  Robin  s  shippers,  interested 
commissions  and  interested  parties. 

Any  person  desiring  to  be  neard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Section  385.214 
and  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
January  13, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  97-545  Filed  1-9-97;  8:45  am] 
BiujNa  cooc  enr-ei-M 


[Docicet  No.  RP97-21ft-000] 

Souttiem  Natural  Gas  Company; 
Notice  of  GSR  Revised  Tariff  Sheets 

January  6, 1997. 

Take  notice  that  on  December  31, 
1996,  Southern  Natural  Gas  Compmny 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of 
January  1,  1997: 

Tariff  Sheets  Applicable  to  Contesting 
Parties: 

Twentieth  Revised  Sheet  No.  14 
Forty-Second  Revised  Sheet  No.  15 
Twentieth  Revised  Sheet  No.  16 
Forty-Second  Revised  Sheet  No.  1 7 
Twenty-Seventh  Revised  Sheet  No.  29 

Southern  states  that  it  submits  the 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff.  Seventh  Revised  Volume  No.  1, 
to  refiect  a  change  in  its  FT/FT-NN  GSR 


Surcharge,  ref  ilting  from  a  credit  for 
interim  firm  transportation  provided 
during  December  1996  and  an  increase 
in  GSR  billing  units  effective  January  1. 
1997. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  bv 
the  Secretary'  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filec'  in  accordance  with 
Section  154  210  of  the  Commissions 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parlies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  pubhc  inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary 
[FR  Doc.  97-550  Filed  1-9-97;  8:45  am) 

BRJJNG  CODE  C717-01-M 

[Docket  No.  CP97-171-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

January  7.  1997 

Take  notice  that  on  December  27, 
1996,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court,  Houston  Texas, 
77056-5310,  filed  in  the  above  docket, 
a  request  pursuant  to  Sections  157  205 
and  157.216(b)  of  the  Commissions 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  abandon  MiR 
Station  No.  70531  located  at 
approximate  Mile  Post  294.47  on  Texas 
Eastern's  Line  1  in  Jackson  County. 
Arltansas,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  opwn  to  public 
inspection. 

Texas  Eastern  states  that  this  Meter 
Station  has  not  been  used  since  1967 
and  that  it  anticipates  no  future  use  of 
this  facility.  Texas  Eastern  states  that 
this  Meter  Station  was  authorized  in 
Docket  No.  G-15076  pursuant  to  Federal 
Power  Commission  Order  No.  240 
issued  August  27.  1958. 

Texas  Eastern  states  that  because  all 
abandonment  activity  will  take  place  on 
Texas  Eastern's  permanent  right-of-way 
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(ROW).  Texas  Eastern  submits  that  the 
abandonment  of  M&R  Station  No.  70531 
will  not  result  in  any  significant 
environmental  impact. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  WatM».  Jr., 
Acting  Secretary. 
[FR  Doc.  97-599  Filed  1-&-97;  8:45  am] 

HUJNQ  CODE  (717-01-M 

[Docket  No.  RP97-71-003] 

1>anscontin«ntal  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Fiiing 

lanuary  6.  1997 

Take  notice  that  on  December  20, 
1996,  in  compliance  with  the 
Commission's  order  issued  on 
November  29,  1996  '  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco) 
tendered  for  filing  illustrative  rates  and 
workpapers  reflecting  the  change  in  its 
filed  rates  in  Docket  No.  RP97-71-000 
due  to  the  Phase  U  Settlement  in  Docket 
No.  RP95-197-000. 

Transco  states  that  the  Novemt)er  29 
order  directed  Transco  to  file,  within  30 
days  of  the  issuance  of  such  order, 
illustrative  rates  and  workpapers 
reflecting  the  effect  of  the  Phase  11 
Settlement  in  Docket  No.  RP95-1 97-000 
on  the  rates  profX)sed  in  the  November 
1  filmg.  Transco  states  that  the  filing  is 
in  compliance  with  the  Commission's 
directive. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  on  the  parties  to 
Docket  No.  RP97-71-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  said  filing 
should  file  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC, 
20426,  in  accordance  with  Section 


■  77  FERC  161.2325  (1996). 


385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January'  13,  1997. 
Protests  will  be  considered  Liy  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
(FR  Doc.  97-S52  Filed  1-9-97;  8:45  ami 

BH.UNG  CODE  S717-01-M 

Pocket  No.  RP97-220-000] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

January  6,  1997. 

Take  notice  that  on  December  31, 
1996.  Williams  Natural  Gas  Company 
(WNG).  tendered  for  filing  to  tecome 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  with  the  proposed  effective 
date  of  February  1.  1997: 

Eighteenth  Revised  Sheet  No.  6A 
Third  Revised  Sheet  Nos.  8C  and  8D 

WNG  states  that  this  filing  is  being 
made  pursuant  to  Article  14  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  WNG  hereby  submits  its 
fourth  quarter  report  of  take-or-pay 
buyout,  buydown  and  contract 
reformation  costs  and  gas  supply  related 
transition  costs,  and  the  application  or 
distribution  of  those  costs  and  refunds. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  ouhlir 


inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

IFR  Doc.  97-546  Filed  1-9-97;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


Poclwt  No.  TM97-2-49-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Fuel 
Reimtxjrsement  Cliarge  Fiiing 

Januarys,  1997. 

Take  notice  that  on  December  31, 
1996,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  the 
following  revised  tariff  sheets  to  become 
effective  February  1,  1997: 

Second  Revised  Volume  No.  1 

Twenty-first  Revised  Sheet  No.  15 
Ninth  Revised  Sheet  No.  15A 
Twenty-fourth  Revised  Sheet  No.  16 
Ninth  Revised  Sheet  No.  16A 
Twenty-first  Revised  Sheet  No.  18 
Ninth  Revised  Sheet  No.  18A 
Ninth  Revised  Sheet  No.  19 
Ninth  Revised  Sheet  No.  20 
Eighteenth  Revised  Sheet  No.  21 

Original  Volume  No.  2 

Sixty-fifth  Revised  Sheet  No.  IIB 

Williston  Basin  states  that  these  tariff 
sheets  reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates,  pursuant  to  Williston  Basin's  Fuel 
Reimbursement  Adjustment  Provision, 
contained  in  Section  38  of  the  General 
Terms  and  conditions  of  Williston 
Basin's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  p>arties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  96-542  Filed  1-9-97;  8:45  am] 

BH.LMG  CODE  6717-01-M 

[Docket  No.  RP97-21 5-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

January  6,  1997. 

Take  notice  that  on  December  31, 
1996,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  original  and  revised  tariff 
sheets  to  become  effective  February  1, 
1997: 

Second  Revised  Volume  No.  1 

First  Revised  Sheet  No.  322A 

Originar  Sheet  No.  322B 

First  Revised  Sheet  No.  323 

Original  Sheet  No.  323A 

First  Revised  Sheet  No.  324 

Original  Sheet  No.  324A 

First  Revised  Sheet  No.  325 

Original  Sheet  No.  325A  -^ 

First  Revised  Sheet  No.  326 

Original  Sheet  No.  326A 

First  Revised  Sheet  No.  327 

Original  Sheet  No.  327A 

First  Revised  Sheet  No.  328 

Original  Sheet  No.  328A 

Original  Sheet  No.  328B 

First  Revised  Sheet  No.  329 

Original  Sheet  No.  329A 

Original  Sheet  No.  329B 

First  Revised  Sheet  No.  330 

First  Revised  Sheet  No.  331 

First  Revised  Sheet  No.  333 

First  Revised  Sheet  No.  334 

Original  Sheet  No.  334A 

First  Revised  Sheet  No.  335 

Original  Sheet  No.  335A 

Original  Sheet  No.  335B 

Third  Revised  Sheet  No.  336 

Original  Sheet  No.  3  36 A 

First  Revised  Sheet  No.  337 

Original  Sheet  No.  337A 

First  Revised  Sheet  No.  338 

Original  Sheet  No.  338A 

First  Revised  Sheet  No.  339 

Original  Sheet  No.  339A 

Original  Sheet  No.  339B 

Third  Revised  Sheet  No.  340 

Original  Sheet  No.  340A 

First  Revised  Sheet  No.  341 

Original  Sheet  No.  341A 

Original  Sheet  No.  341B 

•    Williston  Basin  states  that  these  tariff 
sheets  reflect  the  Company's  proposal  to 
incorporate  the  recovery  of  electric 
power  purchased  for  use  in  the 
operation  of  its  electric  compressor 
stations  into  the  current  fuel 
reimbursement  adjustment  provision. 
By  doing  so,  Williston  Basin's  electric 


power  costs  will  be  tracked  in  a  manner 
very  similar  to  the  Company's  current 
method  for  tracking  gas  fuel 
requirements  as  outlined  in  Section  38 
of  its  FERC  Gas  Tariff,  Second  Revised 
Voliune  No.  1.  Williston  Basin  further 
states  that  although  such  electric  costs 
will  be  tracked  independently  of  the  gas 
costs,  for  billing  purposes  the  gas  and 
electric  compressor  rates  or  in-kind 
percentages  will  be  added  together  in 
order  to  reflect  only  one  applicable  fuel 
rate  or  percentage  rate  for  each  rate 
schedule. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  mtervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-551  Filed  1-9-97;  8;45  am] 
BaXJNG  CODE  6717-01-M 

[Docket  No.  RP97-218-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  6.  1997. 

Take  notice  that  on  December  31, 
1996,  Wyoming  Interstate  Company. 
Ltd.  (WIC),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  land  Second  Revised 
Volume  No.  2,  the  tariff  sheets  listed  in  ■ 
Appendix  A  to  the  filing,  to  be  effective 
December  31,  1996. 

WIC  states  that  the  purpose  of  this 
compliance  filing  is,to  conform  WIC's 
tariff  to  the  requirements  of  Order  No. 
582. 

WIC  further  states  that  copies  of  this 
filing  have  been  served  on  WIC's 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Eneiyy  Regulatory  Commission,  888 


First  Street.  NE..  Washington,  DC  20426, 
in  accordance  Sections  385.214  or 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
wath  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary 
|FR  Doc-  97-548  Filed  1-9-97:  8:45  am) 

BILUNO  CODE  e717-01-M 


pocket  No.  TM67-1-11»-000] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Filing 

)anuar>'  6.  1997. 

Take  notice  that  on  December  31 , 
1996,  Young  Gas  Storage  Company.  Ltd. 
(Young)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheet,  to  become 
effective  February  1,  1997: 

Second  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  47 

Young  states  it  is  adjusting  the  rates 
for  Rate  Schedules  FS-1  and  IS-1 
resulting  from  the  currently  effective 
Average  Thermal  Content  of  Gas  in 
Storage  (ATC)  posted  on  Youngs 
electronic  bulletin  board  on  December 
27.  1996  pursuant  to  Section  1.2  of  the 
General  Terms  and  Conditions  of  this 
tariff.  Further,  Young  states  the 
combination  of  the  revised  ATC.  the 
revised  entitlements  and  the  revised 
storage  rates  will  not  change  the  current 
customer  storage  reservation  payments 
under  the  instant  proposal. 

Young  states  that  copies  of  this  filing 
have  been  served  on  Young's  affected 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington  DC. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Section  385.214  and 
385.211).  All  such  petitions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission  s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  also  file  a  motion 
to  intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-543  Filed  1-9-97;  8:45  ami 
BILUNG  COOC  871 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5476-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  23.  1996  Through 
December  27,  1996  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Pohcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draf^  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  05,  1996  (65  FR  15251). 

Draft  QSs 

ERP  No.  r>-FHW-j40140-MT  Rating 
EC2,  US  93  Highway  Transportation 
Improvements,  between  Hamilton 
(Milepost)  49.0  to  Lolo  (Milepost  83.2). 
Funding  and  COE  Section  404  Permit, 
Ravalh  and  Missoula  Counties,  MT. 

Sununary:  EPA  expressed 
environmental  concerns  regarding 
indirect  impacts,  and  the  preservation  of 
environmentally  sensitive  areas,  which 
should  be  mitigated  in  order  to  fully 
protect  'he  environment. 

ERP  No.  D-USN-K11074-CA  Rating 
EC2,  Las  Pulgas  and  San  Mateo  Basm. 
Cease  and  Desist  Order,  Sewage  Effluent 
Compliance  Project,  NPDES  Permit. 
Marine  Corps  Base,  Camp  Pendleton, 
San  Diego  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  a  complete  alternatives  analysis 
and  a  full  description  of  the  purpose 
and  need. 

Final  EISs 

ERP  No.  F-FEM-E36160-GA.  Albany 
Flood  Recovery  Activities,  Replacement 
of  Damaged  Public  Schools,  Housing 
and  Businesses,  Albany  and  Dougherty 
Counties,  GA. 


Summary:  EPA  continued  to  have  a 
lack  of  objection  to  the  proposed 
actions. 

ERP  No.  F-FHW-C40126-NJ,  NJ-21 
Freeway  Extension  Project,  Construction 
and  Modification,  Monroe  Street  in 
Passaic  to  Route  46/Lexington  Avenue 
Intersection.  Funding,  and  COE  Section 
10  and  404  Permits,  Cities  of  Passaic 
and  Clifton.  Passaic  County,  NJ. 

Summary:  EPA  continued  to  have 
environmental  concerns  regarding  the 
measures  to  mitigate  impacts  to  aquatic 
resources.  Accordingly,  the  mitigation 
plan  should  be  included  as  part  of  the 
Record  of  Decision. 

ERP  No.  F-NOA-C9 1003-00,  Queen 
Conch  Resources  Fishery  Management 
Plan,  Implementation,  Atlantic  Ocean 
and  Caribbean  Portions  of  the  Exclusive 
Economic  Zone  (EEZ)  adjarent  to  the 
State  Waters  of  Puerto  Rico  and  the  US 
Virgin  Islands. 

Summary:  EPA  had  no  objections  to 
the  implementation  of  the  proposed 
project 

ERP  No.  F-NOA-E64016-FL,  Florida 
Keys  National  Marine  Sanctuary 
Comprehensive  Management  Plan, 
Implementation  and  Special-Use- 
Permit,  Monroe  County,  FL. 

Summary:  EPA  had  no  objection  to 
the  preferred  action. 

ERP  No.  F-SFW-K39038-NV, 
Lahontan  Valley  Wetlands  Water  Rights 
Acquisition  Program,  Implementation, 
Churchill  County,  NV. 

Summary:  EPA  continued  to  express 
environmental  concerns  regarding 
potential  water  quality  impacts  due  to 
agriculture  drainage.  EPA  requested  that 
the  project  include  a  monitoring 
program  and  active  management  to 
mitigate  any  agriculture  drainage. 

ERP  No.  FS-USA-K11016-CA,  Fort 
Ord  Disposal  and  Reuse  Installation, 
Implementation,  Additional 
Information.  Establishment  of  Presido  of 
Monterey  (POM)  Annex,  Cities  of 
Marina  and  Seaside,  .Monterey  County, 
CA. 

Summary:  EPA  had  no  objection  with 
the  proposed  project. 

ERP  No.  FS-VAD-G99005-OK, 
Oklahoma  City  Area  National  Cemetery 
Construction  and  Operation,  Updated 
Information  on  a  New  Potential  Site, 
Fort  Sill.  Comanche  County,  OK. 

Summar}-:  EPA  had  no  objection  to 
the  selection  of  the  Preferred 
Alternative. 

Dated:  January  6,  1997. 
William  D.  Dickerson, 

Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 
[FR  Doc.  97-650  Filed  1-9-97;  8:45  am] 
BILLING  COOE  6660-60-0 


[ER-FRL-547S-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  December  30,  1996 
Through  January  03,  1997  Pursuant  to 
40  CFR  1506.9. 

EIS  No.  960603,  Final  EIS,  FRC,  OR. 
Leaburg-Walterville  Hydroelectric 
(FERC.  No.  2496)  Project,  Issuance  of 
New  License  (Relicense),  Funding  6md 
Land  Trust  Acquisition,  McKenzie 
River,  Lane  Coimty,  OR,  Due: 
February  10,  1997,  Contact:  Edward  R. 
Meyer  (202)  208-7998. 

EIS  No.  960604,  Draft  Supplement, 
NOA,  Snapper  Grouper  Fishery, 
Amendment  8  to  the  Fishery  Mange 
Plan,  Regulatory  Impact  Review, 
South  Atlantic  Region,  Due:  February 
24,  1997,  Contact:  Paula  Evans  (301) 
713-2341. 

EIS  No.  970000,  Final  EIS,  FRC,  ME,  Eel 
Weir  Hydroelectric  Project  (FERC.  No. 
2984)  Implementation,  Water  Level 
Management  Plan,  Sebago  Lake, 
Ciunberland  County,  ME,  Due: 
February  10,  1997,  Contact:  Thomas  J. 
LoVullo  (202)  219-1168. 

EIS  No.  970001,  Final  EIS.  AFS.  MT,  Elk 
Creek  Land  Exchange  and  Granting  an 
Easement  to  Plum  Creek, 
Implementation,  Flathead  National 
Forest,  Swan  Lake  Ranger  District, 
MT,  Due:  February  10.  1997,  Contact: 
Ken  Meckel  (406)'892-4372. 

EIS  No.  970002,  Final  EIS,  NFS,  AK, 
Denali  National  Park  and  Reserve, 
"Frontcountry"  Entrance  Area  and 
Road  Corridor,  Development  Concept 
Plan,  AK,  Due:  February  10.  1997, 
Contact:  Mike  Tranel  (907)  683-9552. 

EIS  No.  970003,  Draft  EIS,  TVA.  TN, 
Columbia  Dam  Component  of  the 
Ehick  River  Project,  Implementation, 
Use  of  Lands  Acquired,  Possible  COE 
Section  404  Permit,  Maury  County, 
TN,  Due:  March  07,  1997,  Contact: 
Daniel  H.  Ferry  (423)  632-8876. 

Amended  Notices 

EIS  No.  960560,  Final  EIS,  GSA,  NY,  US 
Brooklyn  Court  Project,  Demolition  of 
the  Emanuel  Celler  Federal  Building,  - 
Construction  of  a  New  Courthouse 
and  Renovation/ Adaptive  Reuse  of 
the  General  Post  Office  at  Cadman 
Plaza  East.  Kings  County,  NY,  Due: 
January  27.  1997,  Contact:  Peter  A. 
Sneed  (212)  264-3581.  Published  FR 
12-13-96 — Review  Period  extended. 


AAtiO. 
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Dated:  January  7, 1997. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division  Office 

of  Federal  Activities. 

[FR  Doc.  97-651  Filed  1-9-97;  8:45  am) 

BIUIMG  CODE  6SeO-60-U 

[FRI-6674-«] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Daylight  Time.  All  meetings 
are  open  to  the  public.  Due  to  limited 
space,  seating  at  meetings  will  be  on  a 
first-come  basis.  For  hirther  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  below. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office. 

1.  Ecological  Risk  Subcommittee  of  the 
Integrated  Risk  Project  (IRP) 

The  Ecological  Risk  Subconmiittee  of 
the  Integrated  Risk  Project  (IRP)  of  the 
Science  Advisory  Board  (SAB)  will  hold 
a  teleconference  meeting  on  January  27 
from  2:00  pm — 4:30  pm  to  discuss  the 
Subcommittee's  draft  methodology  for 
assessing  relative  ecological  risks  from  a 
variety  of  biological,  chemical  and 
physical  stressors. 

Background — In  a  letter  dated  October 
25,  1995,  Deputy  Administrator  Fred 
Hansen  requested  the  SAB  to  update  the 
assessment  of  environmental  risks, 
priorities,  and  risk  reduction 
opportunities  contained  in  the  1990 
SAB  report.  Reducing  Risk:  Setting 
Priorities  and  Strategies  for 
En\ironmental  Protection  (EPA-SAB- 
EC-90-021).  In  response  to  that  the 
charge,  the  ERS  has  held  a  series  of 
meetings  over  the  past  nine  months  and 
is  now  finalizing  its  recommendations 
and  relative  risk  ranking  methodology. 

For  Further  Information — Single 
copies  of  Reducing  Risk,  the  report  of 
the  previous  relative  risk  ranking  effort 
of  the  SAB,  can  be  obtained  by 
contacting  the  SAB's  Committee 
Evaluation  and  Support  Staff  (1400), 
401  M  Street,  SW,  Washington,  DC 
20460,  telephone  (202)  260-8414,  or  fax 
(202)  260-1889.  Anyone  wishing  to 
make  an  oral  presentation  on  the 
teleconference  must  contact  Ms. 
Stephanie  Sanzone,  Designated  Federal 
Official  for  the  Subcommittee,  no  later 
than  4:00  pm  (Eastern  Daylight  Time) 


January  22,  1997,  at  telephone  (202) 
260-6557,  fax  (202)  260-7118,  or  via  the 
Internet  at:  Sanzone. Stephanie® 
EPAMA1L.EPA.GOV.  The  request 
should  identify  the  name  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed. 

2.  Environmental  Economics  Advisory 
Committee  (EEAC)  and  the  Economic 
Analysis  Subcommittee  (EAS)  of  the 
Integrated  Risk  Project  (IRP) 

The  Environmental  Economic 
Advisory  Committee,  sitting  as  the 
Economic  Analysis  Subcommittee  of  the 
Integrated  Risk  Project  Committee  (IRP) 
of  the  Science  Advisory  Board  (SAB), 
will  meet  on  February  7,  1997,  from 
9:00  a.m.  to  no  later  than  5:00  p.m. 
(Eastern  Dayhght  Time)  in  Room  2103 
of  Waterside  Mall,  US  EPA,  401  M 
Street  SW,  Washington,  DC  20460.  This 
meeting  is  open  to  the  public,  however, 
due  to  limited  space,  seating  will  be  on 
a  first-come  basis.  The  purpose  of  the 
meeting  is  to  continue  Committee  efforts 
in  support  of  the  larger  IRP  effort  of  the 
SAB. 

Background — In  a  letter  dated  October 
25,  1995.  Deputy  Administrator  Fred 
Hansen  requested  the  SAB  to  update  the 
assessment  of  environmental  risks, 
priorities,  and  risk  reduction 
opportunities  contained  in  the  1990 
SAB  report.  Reducing  Risk:  Setting 
Priorities  and  Strategies  for 
Environmental  Protection  (EPA-SAB- 
EC-90-021).  In  subsequent  discussions 
with  the  Deputy  Administrator,  the  SAB 
has  also  agreed  to  provide  insights  on 
economic  analysis  of  risk  reduction 
options.  The  current  charge  to  the 
Economic  Analysis  Subcommittee  is  to 
explore  and  report  on  ways  to  assess  the 
economic  values  associated  with 
regulatory  options  that  the  agency  often 
proposes  in  response  to  its  statutory- 
mandates  for  environmental  protection. 
This  will  be  the  second  meeting  of  the 
Subcommittee  on  this  issue. 

For  Further  Information — Single 
copies  of  the  information  provided  to 
the  Subcommittee  can  be  obtained  by 
contacting  Ms.  Diana  Pozun,  Staff 
Secretary,  Committee  Operations  Staff. 
Science  Advisory  Board  (1400),  ITS 
EPA.  401  M  Street  SW.,  Washington  DC 
20460.  telephone  (202)  260-6552.  fax 
(202)  260-7118.  or  Internet  at: 
Pozun. Diana®  EPAMAIL.EPA.GOV. 
Single  copies  of  Reducing  Risk,  the 
report  of  the  previous  relative  risk 
ranking  effort  of  the  SAB,  can  be 
obtained  by  contacting  the  SAB's 
Committee  Evaluation  and  Support  Staff 
(1400).  401  M  Street.  SW.  Washington. 
DC  20460.  telephone  (202)  260-8414,  or 
fax  (202)  260-1889.  Anyone  wishing  to 


make  an  oral  presentation  at  the  meeting 
must  contact  Mr.  Thomas  Miller. 
Designated  Federal  Official  for  the 
Economic  Analysis  Subcommittee-IRP, 
in  writing  no  later  than  4:00  pm  (Eastern 
Daylight  Time)  February  3,  1997,  at  the 
above  address,  via  fax  (202)  260-7118, 
or  via  the  Internet  at: 
Miller.Tom@EPAMAIL.EPA.GOV.  The 
request  should  identify  the  name  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  Mr.  Miller  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  the 
interested  public.  To  discuss  technical 
aspects  of  the  meeting,  please  contact 
Mr.  Miller  by  telephone  at  (202)  260- 
5886. 

3.  Valuation  Subcommittee  (VS)  of  the 
Integrated  Risk  Proiect  (IRP) 

The  Valuation  Subcommittee 
(Committee)  of  the  Integrated  Risk 
Project  Committee  (IRP)  of  the  Science 
Advisory  Board  (SAB)  will  meet  from 
Februar}'  19  through  21,  1997,  from  9:00 
am  on  Februar\-  19  to  no  later  than  5:00 
pm  (Eastern  Daylight  Time)  on  February 
21  at  the  Holiday  Inn-Baltimore  Inner 
Harbor,  located  at  30-1  W.  Lombard 
Street.  Baltimore.  MD.  21201.  This 
meeting  is  open  to  the  public,  however, 
due  to  limited  space,  seating  will  be  on 
a  first -come  basis.  The  purpose  of  the 
meeting  is  to  continue  Committee  efforts 
in  support  of  the  larger  IRP  effort  of  the 
SAB. 

Background — In  a  letter  dated  October 
25.  1995,  Deputy  Administrator  Fred 
Hansen  requested  the  SAB  to  update  the 
assessment  of  environmental  risks, 
priorities,  and  risk  reduction 
opportunities  contained  in  the  1990 
SAB  report.  Reducing  Risk:  Setting 
Priorities  and  Strategies  for 
Environmental  Protection  (EPA-SAB- 
EC-90-021).  In  subsequent  discussions 
with  the  Deputy  Administrator,  the  SAB 
has  also  agreed  to  provide  insights  on 
economic  analysis  of  risk  reduction 
options  and  ecosystem  valuation.  In 
summary,  the  current  charge  to  the 
Valuation  Subcommittee  is  to  propose  a 
new  framework  for  assessing  the  value 
of  ecosystems  to  humans,  includmg 
ecological  ser\ices  and  environmentally 
mediated  health  and  quality  of  life 
values. 

For  Further  Information — Single 
copies  of  the  information  provided  to 
the  Committee  can  be  obtained  by 
contacting  Ms.  Diana  Pozun.  Staff 
Secretary.  Committee  Operations  Staff. 
Science  Advisor\'  Board  (1400).  US 
EPA.  401  M  Street  SW.,  Washington  DC 
20460.  telephone  (202)  260-6552,  fax 
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(202)  260-7118,  or  Internet  at: 
Pozun.Diana©  EPAMAIL.EPA.GOV. 
Single  copies  of  Reducing  Risk,  the 
report  of  the  previous  relative  risk 
ranking  effort  of  the  SAB,  can  be 
obtained  by  contacting  the  SAB's 
Committee  Evaluation  and  Support  Staff 
(1400).  401  M  Street,  SW,  Washington, 
DC  20460.  telephone  (202)  260-8414,  or 
fax  (202)  260-1889.  Anyone  wishing  to 
make  an  oral  presentation  at  the  meeting 
must  contact  Mr.  Thomas  Miller, 
Designated  Federal  Official  for  the 
Valuation  Subcommittee  IRP,  in  writing 
no  later  than  4:00  pm  (Eastern  Daylight 
Time)  Februarv-  12,  1997,  at  the  above 
address,  via  fax  (202)  260-71 18.  or  via 
the  Internet  at: 

Miller.Tom@EPAMAIL.EPA.GOV  The 
request  should  identify'  the  name  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  3.5  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  Mr.  Miller  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  the 
interested  public.  To  discuss  technical 
aspects  of  the  meeting,  please  contact 
Mr.  Miller  by  telephone  at  (202)  260- 
5886. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  lanuary  2.  1997. 
Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board. 
[FR  Doc.  97-646  Filed  1-9-^7;  8:45  am] 
BiuJNQ  cooe  esao-so-p 


[FRL-5674-6] 

CWA  303(d):  Proposed  Withdrawal  of 
Phase  I  Total  Maximum  Daily  Loads 
(TMDLs)  for  Copper  in  the  New  Jersey 
Waters  of  New  York-New  Jersey 
Harbor 

AGENCY:  Environmental  Protection 
Agency,  Region  U  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  determined  that  the 
New  Jersey  waters  of  the  New  York-New 
Jersey  Harbor  are  not  water  quality- 
limited  for  copper,  and  therefore,  Phase 
I  copper  TMDLs  are  not  required  for 
these  water  segments.  EPA  is  hereby 
issuing  public  notice  of  its  intent  to 
withdraw  the  Phase  I  TMDL  for  copper 
established  by  EPA  on  January  24,  1996. 
DATES:  Comments  on  the  proposed 
action  must  be  submitted  to  EPA  on  or 
before  F'ebruary  10,  1997. 

ADDRESSES:  Copies  of  the  relevant 
supporting  documents  may  be  obtained' 
by  writing  to  Ms.  Rosella  f.  O'Connor. 
Fate  &  Effects  Team,  U.S.  Environmental 
Protection  Agenc7  Region  II,  290 
Broadway,  24th  Floor,  New  York,  New 
York  10006-1866  or  calling  (212)  637- 
3823. 

The  administrative  record  containing 
background  technical  information  is  on 
file  and  may  be  inspected  at  the  U.S. 
EPA.  Region  II  office  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Arrangements  to  examine  the 
administrative  record  may  be  made  by 
contacting  .Ms.  Rosella  T,  O'Connor. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosella  T.  O'Connor,  telephone  (212) 
637-3823. 

SUPPLEMENTARY  INFORMATION: 

I.  Dackground 

II.  Proposed  Action 

I.  Background  , 

A  TMDL,  or  total  maximum  daily 
load,  is  the  maximum  amount  of  the 
pollutant  that  a  waterbodv  can 
assimilate  and  still  meet  ambient  water 
quality  standards.  TMDLs  are 
established  for  water  quality-limited 
segments,  which  are  defined  as  "any 
segment  where  it  is  known  that  water 
quality  does  not  meet  applicable  water 
quality  standards,  and/or  is  not 
expected  to  meet  applicable  water 
qualitv  standards,  even  after  the 
application  of  technology-based  effluent 
limitations*    *    *"  (40  CFR  130.2(i)). 

On  January  24.  1996,  EPA  established 
certain  phased  TMDLs,  including  waste 
load  allocations  (WLAs)  and  load 
allocations  (LAs)  for  copper  and 
mercury.  (61  FR  1930).  Phased  TMDLs 


were  developed  for  copper  and  mercury 
because  of  the  limited  ambient  data  and 
uncertainty  in  the  model  calibration  for 
the  New  Jersey  Harbor  waters.  The 
Phase  I  TMDLs  established  in  January 
1996  required  additional  data  collection 
in  the  New  Jersey  Harbor  waters  before 
the  establishment,  as  necessary,  of 
revised  Phase  II  TMDLs.  Phase  II 
TMDLs  were  to  be  established  only  if 
the  additional  data  and/ or  modeling 
indicated  that  it  was  necessary  to  reduce 
point  and/or  nonpoint  sources  of  certain 
metals  below  Phase  I  levels.  The  New 
Jersey  Harbor  waters  are  Newark  Bay, 
Hackensack  River  below  the  Oradell 
Dam,  Passaic  River  below  the  Dundee 
Dam,  Raritan  River  below  the  Fieldville 
Dam  and  Raritan  Bay. 

The  New  Jersey  Harbor  Dischargers 
Group  (NJHDG),  in  cooperation  with  the 
State  of  New  Jersey  and  EPA,  agreed  to 
undertake  the  required  additional 
monitoring  and  modeling.  The  first 
phase  of  the  monitoring  was  designed  to 
enhance  the  existing  ambient  data  base 
and  to  confirm  whether  copper,  lead, 
nickel  and  mercury  exceed  or 
potentially  exceed  applicable  water 
quality  standards  in  the  New  Jersey 
Harbor  waters.  Based  on  the  results  of 
this  data  collection  effort,  it  was 
determined  that  certain  metals  and/ or 
New  Jersey  Harbor  waters  would  require 
additional  monitoring  and  modeling  to 
develop  Phase  n  TMDLs.  These  data  are 
contained  in  a  report  entitled, 
"Summary  of  the  Phase  I  Metals 
Sampling  and  Analysis  Program  for  the 
New  Jersey  Component  of  the  New 
York/New  Jersey  Harbor  Estuary 
Program"  (March  5  and  26.  1996).  The 
monitoring  program  included  one 
station  in  each  of  the  Hackensack, 
Passaic,  and  Raritan  Rivers,  and  in 
Raritan  and  Newark  Bays.  Each  of  these 
stations  was  sampled  twice  per  month 
for  six  months  (from  June  1995  through 
December  1995).  The  twelve  sampling 
events  included  three  wet-weather  and 
two  tidal  cycle  events.  Overall,  ninety 
water  samples  and  five  sediment 
samples  were  collected  in  twelve 
sampling  events  over  a  six  month  study 
period.  These  data  were  used  to  project 
water  quality  exceedances  of  copper, 
mercury,  nickel  and  lead  in  the  New 
Jersey  waters  of  the  Harbor. 

Based  on  the  ambient  water  quality 
data  contained  in  the  above-referenced 
report,  EPA  has  determined  the 
following: 

•  The  New  Jersey  Harbor  waters  are 
not  water  quality-limited  for  copper, 
neither  Phase  I  nor  Phase  II  copper 
TMDLs  are  required.  EPA  is,  therefore, 
proposing  to  withdraw  the  Phase  I 
copper  TMDLs  promulgated  on  January 
24,  1996; 
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•  The  New  Jersey  Harbor  waters  are 
not  water  quality-limited  for  lead,  no 
Phase  II  lead  TMDLs  are  required; 

•  The  Passaic  and  Hackensack  Rivers 
are  water  quality-limited  for  nickel, 
additional  monitoring  and/or  modeling 
is  required  to  develop  Phase  n  nickel 
TMDLs  for  these  waterbodies,  as 
necessary;  and 

•  Since  all  Harbor  waters,  including 
all  New  Jersey  Harbor  waters,  continue 
to  be  water  quality-limited  for  mercury, 
the  Phase  I  mercury  TMDLs  estabUshed 
on  January  24,  1996  remain  in  effect. 

II.  Proposed  Action 

The  action  proposed,  the  withdrawal 
of  the  Phase  I  copper  TMDLs,  is 
appropriate  given  the  specific 
circumstances,  monitoring  data,  and 
management  approach  agreed  upon  by 
the  States  of  New  Jersey  and  New  York 
and  EPA,  for  the  waters  of  the  New 
York-New  Jersey  Harbor.  The  Phase  I 
TMDLs  which  were  established 
included  Waste  Load  Allocations  which 
reflect  existing  effluent  quality.  Phased 
TMDLs  were  established  while  the 
conflict  between  the  limited  ambient 
data  then  available  (which  did  not 
indicate  an  exceedance  of  the  applicable 
water  quality  standard  for  copper)  and 
the  uncertainty  in  model  calibration 
(which  indicated  a  potential  to  exceed 
the  copper  standard)  could  be  addressed 
through  additional  monitoring  and/or 
modeling.  The  ambient  water  quahty 
data  contained  in  the  NJHDG's  above- 
referenced  report  is  now  sufficient  to 
support  that  the  New  Jersey  Harbor 
waters  are  not  water  quality-limited  for 
copper. 

EPA  is  soliciting  public  comments  on 
the  proposed  withdrawal  of  the  copper 
TMDLs  for  the  New  Jersey  Harbor 
waters. 

Dated:  December  23, 1996. 
Signed: 
William  J.  Muszynski, 

Acting  Regional  Administrator. 

(FR  Doc.  97-642  Filed  1-^97;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Proposed  Agency  Information 
Collection  Activities;  Comment 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACmON:  Notice  and  request  for  comment. 

BACKGROUND:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  FDIC  may  not  conduct 


or  sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1,  1995,  unless  it  displays  a 
currently  valid  Office  of  Management 
and  Budget  (0MB)  control  number.  A 
proposed  revision  of  the  following 
currently  approved  collection  of 
information  is  hereby  published  for 
comment.  At  the  end  of  the  comment 
period,  the  comments  and 
recommendations  received  will  be 
analyzed  to  determine  the  extent  to 
which  the  collection  should  be  modified 
prior  to  submission  to  0MB  for  review 
and  approval.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessar>'  for  the  proper 
performance  of  the  FDIC's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology'. 

DATES:  Comments  must  be  submitted  on 
or  before  March  11,  1997. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanft,  FDIC  Clearance  Officer, 
(202)  898-3907,  Office  of  the  Executive 
Secretar>',  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  N.W., 
Washington,  D.C.  20429.  All  comments 
should  refer  to  the  0MB  control  number 
3064-0122.  Comments  may  be  hand- 
delivered  to  Room  F-4J0,  1776  F  Street, 
N.W.,  Washington,  D.C.  20429,  on 
business  days  between  8:30  a.m.  and 
5:00  p.m.  (FAX  number  (202)  898-3838: 
Internet  address:  comments@fdic.gov|. 
A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  Hunt,  Project 
3064-0122,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  F.  Hanft,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATK)H: 

Proposal  To  Revise  the  Fc' lowing 
Currently  Approved  Collection  of 
Information 

Title:  Forms  Relating  to  FDIC  Outside 
Counsel  Services  Contracting. 


Form  Number:  FDIC  1600/05,  FDIC 
5200/01, 

OMB  Number:  3064-0122. 
Frequency  of  Response:  On  occasion. 
Affected  Public:  Law  firms  wishing  to 
do  business  with  the  FDIC  and  those 
under  contract  with  the  FDIC. 

Estimated  Number  of  Respondents: 
FDIC  Form  1600/05—2.500;  FDIC  Form 
5200/01—500. 

Estimated  Time  per  Response:  FDIC 
Form  1600/05— .5  hours;  FDIC  Form 
5200/01—1.25  hours. 

Estimated  Annual  Burden:  The  OMB 
previously  approved  an  information 
collection  for  FDIC  outside  counsel 
budgeting  and  invoicing  with  an  annual 
burden  of  3,804  hours  under  OMB  No. 
3064-0122  (November  25.  1996).  The 
estimated  additional  burden  imposed  by 
FDIC  Form  1600/05  is  1,250  burden 
hours  and  by  FDIC  Form  5200/01  is  625 
hours,  or  a  total  additional  burden  of 
1,875  hours.  The  annual  burden, 
including  both  the  already  approved 
budgeting  and  invoicing  collection  of 
informatior  and  the  additional  request 
would  be  a  total  of  5,679  burden  hours. 

General  Description  of  Collection: 
Section  19  of  the  Resolution  Trust 
Corporation  Completion  Act  required 
the  FDIC  to  prescribe  a  regulation  to 
ensure  that  persons  providing  services 
to  be  FDIC  meet  minimum  standards  of 
competence,  experience,  integrity  and 
fitness,  and  to  govern  conflicts  of 
interest.  Pursuant  to  that  mandate,  the 
FDIC  established  a  "Contractor  Conflicts 
of  Interest"  regulation,  12  CFR  Part  366, 
that  became  effective  April  10.  1996. 
The  FDIC's  Contractor  Conflicts  of 
Interest  regulation  requires  FDIC 
contractors,  including  law  firms  covered 
by  this  collection  of  information,  to 
submit  representations  and 
certifications  about  themselves  and  their 
employees,  agents  and  subcontractors 
who  will  perform  services  under  an 
FDIC  contract.  Law  firms  desiring  to 
provide  ser\'ices  for  the  FDIC  will  use 
Form  5200/01  to  make  the 
representations  and  certifications  about 
themselves  required  by  12  CFR  Part  366. 
Individual  employees,  agents  and 
subcontractors  will  use  Form  1600/05  to 
make  representations  and  certifications 
about  themselves,  and  to  authorize  the 
release  of  information  about  themselves 
so  that  the  FDIC  can  verif\-  the 
representations  and  certifications. 

Request  for  Comment 

Comments  submitted  in  response  to 
this  Notice  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record.  Written  comments  should 
address  the  accuracv  of  the  burden 
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estimates  and  ways  to  minimize  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology  as  well 
as  other  relevant  aspects  of  the 
information  collection  request. 

Dated  at  Washington,  DC,  this  6th  day  of 
January  1997. 

Federal  DepKJsit  Insurance  Corp)oration. 
lerry  L.  Langley, 
Executive  Secretary. 
[FR  Doc.  97-563  Filed  1-9-97:  8:45  am) 
BILUHQ  COOE  (714-01-M 


Alternative  Dispute  Resolution 

AGENCY:  Federal  Deposit  Insurance 
(Zorporation  (FDIC). 

ACTION:  Notice  of  adoption  of  policy 
statement. 

SUMMMRY:  The  FDIC  has  adopted  a 
Statement  of  PoUcy  to  further  its 
commitment  to  the  use  of  Alternative 
Dispute  Resolution  for  resolving 
appropriate  disputes  in  a  timely  and 
cost  efficient  manner  and  to  comply 
with  the  spirit  of  the  Administrative 
Dispute  Resolution  Act  of  1996. 

EFFECTIVE  DATE:  December  11.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  W.  McClellan.  Counsel  (202) 
736-0512,  Legal  Division,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.,  Washington.  DC  20429. 

SUPPLEMENTARY  INFORMATION:  The  Board 
of  Directors  of  the  FDIC  has  modified  its 
Statement  of  Policy  on  Alternative 
Ehspute  Resolution  to  reflect  technical 
adjustments  necessary  in  light  of  the 
reenactment  of  the  Administrative 
Dispute  Resolution  Act  (Pub.  L.  104- 
320),  and  to  reflect  recent  FDIC 
administrative  and  organizational 
changes.  The  text  of  the  revised  Policy 
Statement  follows: 

Statement  of  Policy  on  Alternative 
Dispute  Resolution 

The  Federal  Deposit  Insurance 
Corporation  (FDIC)  has  been  and 
continues  to  be  committed  to  the  use  of 
Alternative  Dispute  Resolution  (ADR) 
for  resolving  appropriate  disputes  in  a 
more  timely,  less  costly  manner  than 
litigation  or  administrative  adjudication. 
The  FDIC  hereby  adopts  this  policy  to 
reiterate  its  commitment  to  ADR.  to 
express  its  full  support  for  ADR  and  to 
set  forth  a  framework  for  the  continuing 
and  expanding  use  of  ADR.  The 
Corporation  views  ADR  not  as  an  end  in 
itself,  but  rather,  as  an  additional  tool  to 
accomplish  its  business  efficiently, 
economically  and  productively.  To  that 
end.  the  FDIC  believes  that  its  ADR 


pohcv  should  be  dynamic  emd 
continually  developing. 

The  FDIC  fully  supports  the  cost- 
effective  use  of  ADR,  including 
negotiation,  mediation,  early  neutral 
evaluation,  neutral  expert  fact-finding, 
mini-trials  and  other  hybrid  forms  of 
ADR  in  appropriate  instances.  The 
purpose  of  this  policy  is  to  use  ADR  in 
appropriate  instances  to  resolve 
disputes  at  the  earliest  stage  possible,  by 
the  fastest  and  least  expensive  method 
possible  and  at  the  lowest  possible 
organizational  level  consistent  with 
applicable  delegation  of  authority. 

The  Senior  Deputy  Director  (Division 
of  Resolutions  and  Receiverships)  serves 
as  the  Dispute  Resolution  Specialist  for 
the  Corporation.  In  addition,  an  ADR 
Steering  Committee,  composed  of  the 
Dispute  Resolution  SpeciaUst  (or  his/her 
designee)  and  representatives  from  each 
Division  and  Office,  was  established  by 
the  Board  of  Directors  in  1994  to 
coordinate  and  encourage  appropriate 
and  cost-effective  conflict  management 
practices  in  all  aspects  of  FDIC 
operations  and  programs.  The  Dispute 
Resolution  Specialist,  working  with  the 
ADR  Steering  Committee,  shall  report  to 
the  Board  of  Directors  on  an  annual 
basis  regarding  the  Corporation's  ADR 
efforts,  implementation  of  this  policy, 
and  any  revisions  or  actions  necessary. 

It  is  the  responsibility  of  all  FDIC 
employees  to  implement  this  policy  and 
to  practice  and  promote  cost-effective 
dispute  resolution  in  FDIC  programs 
and  other  areas  of  Corporation 
operation.  All  management  and 
employees  of  the  FDIC  are  hereby 
directed  to  take  the  necessary  steps  to 
implement  this  policy  and  to  cooperate 
to  the  fullest  extend  with  the  ADR 
Steering  Committee  and  the  Dispute 
Resolution  Specialist  (and  his/her 
designee)  to  promote  effective  and 
appropriate  use  of  .\DR  at  the 
Corporation  in  furtherance  of  this 
poUcy. 

The  FDIC  welcomes  and  encourages 
input  on  the  use  of  ADR  and  comment 
on  current  and  potential  uses  of  ADR 
from  both  within  and  outside  the 
Corporation. 

By  order  of  the  Board  of  Directors 

Dated  at  Washington.  EX:,  the  11th  day  of 

December.  1996. 

Federal  Deposit  Insurance  Corporation. 

Jerry  L.  Langley, 

Executive  Secretary. 

|FR  Doc.  97-562  Filed  1-9-97;  8:45  am) 


BILirNG  COOE  8714-01-M 


FEDERAL  EMERGENCY 
MANAGEIMENT  AGENCY 

[FEMA-3122-EM1 

Hawaii;  Amendment  to  Notice  of  a 
Presidential  Declaration  of  an 
Emergency 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  the  Presidential  declaration  of  an 
emergency  for  the  State  of  Hawaii 
(FEMA-3122-EM),  dated  November  18. 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  December  11,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  emergency  is  closed  effective 
December  9,  1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Lacy  E.  Suiter, 

Executive  Asscxiate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  97-613  Filed  1-9-97;  8:45  am) 

BILLING  COOE  «718-02-^ 


[FEMA-1147-OR] 

Hawaii;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Hawaii  (FEMA-1147-DR),  dated 
November  26,  1996,  and  related 
determinations. 

EFFECTIVE  DATE:  December  11,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
December  9,  1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 
[FR  Doc.  97-614  Filed  1-9-97;  8:45  am] 
BILUNQ  COOE  tlTM-02-P 


UMI 


FEMA-1146-0R] 

New  York;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 
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SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York.  (FEMA-1146-DR).  dated 
November  19,  1996,  and  related 
determinations. 

EFFECTIVE  DATE:  December  17,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agencv,  Washington,  DC 
20472, (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
York,  is  hereby  amended  to  include 
Public  Assistance  in  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  19,  1996: 

Westchester  County  for  Public  Assistance 

and  Hazard  Mitigation. 
Suffolk  County  for  Public  Assistance  (already 

designated  for  Individual  Assistance  and 

Hazard  Mitigation) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(PR  Doc.  97-615  Filed  1-9-97;  8:45  ami 

BU.UNG  CODE  S718~02-P 


FEMA-1134-DR] 

North  Carolina;  Amendment  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  North  Carolina, 
(FEMA-1134-DR),  dated  September  6. 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  December  6,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472. (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  6, 1996,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.], 


in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Carolma, 
resulting  from  Hurricane  Fran  on  September 
5  through  October  21. 1996.  is  of  sufficient 
severity  and  magnitude  that  special 
conditions  are  warranted  regarding  the  cost- 
sharing  arrangements  concerning  Federal 
funds  provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
Cthe  Stafford  Act")  for  the  Public  Assistance 
program. 

Therefore.  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 
Public  Assistance  at  90  percent  of  total 
eligible  costs,  except  for  direct  Federal 
assistance  costs  authorized  at  100  percent 
Federal  funding.  This  90  percent 
reimbursement  applies  to  all  authorized 
Public  Assistance  costs,  including  debris 
removal  to  eliminate  immediate  threats  to 
public  health  and  safety,  emergency  work  to 
save  lives  and  protect  public  health  and 
safety,  and  repair  or  reconstruction  of 
uninsured  public  and  private  non-profit 
facilities. 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
costs  eligible  for  such  adjustment  under  the 
law,  The  law  specifically  prohibits  a  similar 
adjustment  for  funds  provided  to  States  for 
the  Individual  and  Family  Grant  program. 
These  funds  will  continue  to  be  reimbursed 
at  75  percent  of  total  eligible  costs. 

Please  notify  the  Governor  of  the  State  of 
North  Carolina  and  the  Federal  Coordinating 
Officer  of  this  amendment  to  my  major 
disaster  declaration. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

James  L.  Witt, 

Director. 

(FR  Doc.  97-612  Filed  1-9-97:  8:45  am] 

BILUNG  CODE  671B-(a-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register, 

Agreement  No.:  232-011481-003. 

Title:  AMA  Agreement. 

Parties: 

Hanjin  Shipping  Co.,  Ltd. 

Cho  Yang  Snipping  Co..  Ltd. 

DSR-Senator  Lines 


United  Arab  Shipping  Co.  (S.A.G.) 
("United  Arab") 

Synopsis:  The  proposed  amendment 
adds  United  Arab  as  a  party  to  the 
Agreement,  't  also  provides  that  the 
parties  may  charter  or  sub-charter  space 
and/or  vessels  am.ong  themselves  and 
further  provides  that  any  such  space 
may  be  sub-chartered  to  third  party 
VOCCs  pursuant  to  lawfully  effective 
agreements.  The  amendment  would  also 
permit  parties  to  the  Agreement  to  be 
both  an  owTier  and  a  charterer  or  a 
charterer  on!v  and  makes  other  non- 
substantive changes  to  the  Agreement. 

Agreement  No.:  224-201013. 

Title:  City  of  Los  Angeles/ American 
President  Lines  Non-exclusive 
Preferential  Crane  Assignment 
Agreement. 

Parties: 

City  of  Los  Angeles  ("City") 
American  President  Line's.  Ltd. 

(".\PL"1 

Synopsis:  The  Agreement  provides 
that  the  City  will  allow  APL  to  use 
certain  shipping  cranes  on  a  non- 
exclusive, preferential  basis  for  an 
initial  term  wh'ch  will  expire,  unless 
renewed,  on  )uly  31.  1997. 

By  order  of  the  Federal  Maritime 
Commission 

Dated:  Januar  f>.  1997 
foseph  C.  Polking, 
Secretary: 
IFR  Doc.  97-566  Filed  1-9-97;  8:45  am) 

ULUNG  CODE  673(MI1-M 


Notice  of  Agre*»ment{s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission,  800 
North  Capitol  Street.  NW.,  Room  962 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register 

Agreement  No.:  232-011497-001 

Title:  Unigreen  Marine  S.A./Flota 
Mercante  Grancolombiana  Space 
Charter  and  Sailing  Agreement. 

Parties: 

Unigreen  Marine  S.A. 

Flota  Mercante  Grancolombiana  S.A. 

Synopsis:  The  parties  are  amending 
their  agreement  to  substitute 
Transportation  Maritima 
Grancolombiana  S.A.  for  Flota  Mercante 
Grancolombiana  S.A.  as  a  partv  and  to 
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add  Costa  Rica  to  the  geographic  scope 
of  the  agreement.  The  parties  have 
requested  shortened  review. 

Dated:  January  7.  1997. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretory 
|FR  Doc.  97-570  Filed  1-9-97;  8:45  am] 

BH.1JN0  CODE  (730-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S.C.  1841  e(  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ov^rnership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  yiews  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicis  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  bv  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  sf)ecifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 


activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  4, 
1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Community  Capital  Corporation, 
Greenwood,  South  Carolina:  to  acquire 
100  percent  of  Bank  of  Barnwell  County, 
Barnwell,  South  Carolina  (in 
organization),  and  100  percent  of  the 
voting  shares  of  The  Bank  of  Belton, 
Belton,  South  Carolina  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  lanuary  6,  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(PR  Dnr  97-569  Filed  1-9-97;  8:45  am] 

BH.UNG  CODE  6210-01-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nont}anking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nont}anking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  24, 1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota,  and  Norwest  Financial 
Services,  Inc.,  Des  Moines,  Iowa;  to 
acquire  The  United  Group,  Inc., 
Charlotte,  North  Carolina,  and  thereby 
engage  in  making  direct  installment 
loans  and  purchasing  sales  finance 
contracts  and  merchant  revolving  charge 
accounts,  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y;  in  selling 
credit  life,  credit  accident  and  health, 
property,  and  credit-related  casualty 
insurance  sales  activities,  pursuant  to  §§ 
225.25(b){8)(i),{ii),  and  (vii)  of  the 
Board's  Regulation  Y,  and;  in 
underwriting,  directly  or  through 
reinsurance  arrangements,  credit  life 
and  credit  accident  and  health 
insurance,  pursuant  to  §§ 
225.25(b)(8)(i),(ii),  and  (vii)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  the  States  of  North 
Carolina  and  South  Carolina. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  6, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-568  Filed  1-9-97;  8:45  am] 

BIUJNO  CODE  6210-01-F 


Sunshine  Act  Meeting 

Agency  Holding  the  Meeting:  Board  of 
Governors  of  the  Federal  Reserve  System. 

Time  and  Date:  10:00  a.m.,  Wednesday, 
January  15, 1997. 

Place:  Marriner  S.  Eccles  Federal  Reserve 
Board  Building,  C  Street  entrance  between 
20th  and  21st  Streets,  N.W.,  Washington, 
D.C.  20551. 

Status:  Closed. 

Matters  to  be  Considered: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Contact  Person  for  More  Information:  Mr. 
Joseph  R.  Coyne,  Assistant  to  the  Board;  (202) 


UMI 
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452-3204.  You  may  call  (202)  452-3207, 
beginning  at  approximately  5  p.m.  two 
business  days  before  this  meeting,  for  a 
recorded  announcement  of  bank  and  bank 
holding  company  applications  scheduled  for 
the  meeting. 

Dated:  January  8. 1997. 
JenniiiBr  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-720  Filed  l-«-97;  10:32  am] 
BiLLMO  COOC  6210-01-P 


FEDERAL  TRADE  COMMISSION 
[File  No.  961-0056] 

Phillips  Petroleum  Company;  Analysis 
to  Aid  Put>lic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the 
Bartlesville,  Oklahoma  based  company 
to  divest  approximately  160  miles  of  its 
natural  gas  pipeline  system  in 
Oklahoma.  The  agreement  settles 
allegations  that  Phillips'  acquisition  of 
gas-gathering  assets  from  ANR  Pipeline 
Company  would  substantially  reduce 
competition  for  natural  gas  gathering 
services  in  areas  of  five  Oklahoma 
counties,  because  Phillips  and  ANR  are 
the  only,  or  two  of  very  few,  companies 
that  provide  gas  gathering  services  in 
these  areas.  The  Commission  had 
alleged  that  the  acquisition  could  have 
resulted  in  higher  rates  and  reduced 
drilling  and  production. 

DATES:  Comments  must  be  received  on 
or  before  March  11, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretarv. 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.,' 
Washington,  D.C.  20580. 
FOR  FUpTHER  INFORMATION  CONTACT: 
William  J.  Baer,  Federal  Trade 

Commission,  H-374.  6th  St.  and  Pa. 

Ave.,  N.W.,  Washington,  D.C.  20580. 

(202) 326-2932. 
George  S.  Cary,  Federal  Trade 

Commission,  H-374,  6th  St.  and  Pa. 

Ave.,  N.W.,  Washington,  D.C.  20580. 

(202)  326-3741. 
Phillip  L.  Broyles,  Federal  Trade 

Commission,  S-2105,  6th  St.  and  Pa. 

Ave..  N.W.,  Washington,  D.C.  20580. 

(202)  326-2805. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 


Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
.    allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  December  30,  1996),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130. 
Sixth  Street  and  Pennsylvania  Avenue, 
N  W.,  Washington.  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3S27. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  insjaection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analjrsis  to  Aid  Public  Cominent  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  pubhc 
comment  from  Phillips  Petroleum  Co. 
("Phillips")  an  agreement  containing 
consent  order.  This  agreement  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments 
from  interested  p>ersons. 

Comments  received  during  this  period 
vnll  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement,  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
order. 

Tlie  Commission's  investigation  of 
this  matter  concerns  Phillips'  proposed 
acquisition,  through  its  wholly-owned 
subsidiary,  GPM  Gas  Services  Corp..  of 
certain  pipeline  gathering  systems 
owned  by  ANR  Pipeline  Co.  ( 'ANR"),  a 
subsidiary  of  Coastal  Corporation. 
Phillips  and  ANR  are  engaged  in  gas 
gathering — the  transportation  of  natural 
gas,  for  their  own  or  for  others"  use, 
from  a  wellhead  or  producing  area  to  a 
gas  transmission  pipeline  or  a  gas 
processing  plant.  The  Commission's 
investigation  of  this  matter  found 
potential  anticompetitive  problems  in 
certain  areas  within  the  following 
Oklahoma  counties:  Beaver.  Ellis, 
Harper,  Woods,  and  Woodward  ("the 
Oklahoma  counties").  For  certain  gas 


and  oil  producers  in  the  Oklahoma 
counties.  Phillips  and  ANR  are  the  only, 
or  two  of  very  few,  choices  available  to' 
provide  gas  gat'  iring  services.  The 
Commission  was  concerned  that  the 
proposed  merger  would  eliminate 
competition  between  Phillips  and  ANR 
in  providing  gas  gathering  services.  The 
Commission  was  also  concerned  that 
the  proposed  merger  would  lead  to 
anticompetitive  increases  in  gathering 
rates  to  these  producers,  and  an  overall 
reduction  in  gas  drilling  and 
production. 

The  Agreement  Containing  Consent 
Order  would,  if  finally  issu^  by  the 
Commission,  settle  charges  alleged  in 
the  Commission's  Complaint  that 
Philhps'  acquisition  of  ANR's  gas 
gathering  systems  substantially  lessened 
competition  in  the  gathering  of  natural 
gas  in  the  Oklahoma  counties.  The 
nature  of  such  competition  to  be 
preserved  is  the  actual  and  potential 
competition  to  provide  gas  gathering 
services  to  producers  and  other 
customers.  The  Commission's 
Complaint  further  alleges  that  Phillips' 
acquisition  agreement  with  ANR 
violates  Section  7  of  the  Clayton  Act 
and  Section  5  of  the  Federal  Trade 
Commission  Act. 

The  order  accepted  for  public 
comment  contains  provisions  that 
would  require  Phillips  to  divest  seven 
parts  of  a  pipeline  system,  consisting  of 
approximately  160  miles  of  pipe  within 
the  Oklahoma  counties.  The  gas 
gathering  assets  to  be  divested  are  listed, 
with  accompan>'ing  maps  showing  the 
locations  of  the  pipehnes,  in  Schedule 
A  of  the  proposed  Consent  Order. 
Phillips  must  divest  the  assets  by  April 
30,  1997  or  30  days  following  the 
consummation  of  the  acquisition, 
whichever  is  later.  The  divestiture  must 
be  made  to  a  person  approved  by  the 
Commission  and  in  a  manner  approved 
by  the  Commission.  TTie  purposes  of  the 
divestiture  are  to  ensure  the  continued 
use  of  the  Schedule  A  assets  in  the  same 
type  of  business  in  which  the  assets  are 
used  at  the  time  of  the  acquisition,  and 
to  remedy  the  lessening  of  competition 
resulting  from  the  acquisition. 

If  Phillips  does  not  divest  the  assets 
to  a  buyer  acceptable  to  the  Commission 
by  the  deadline,  the  Commission  may 
appoint  a  trustee  to  sell  the  assets.  The 
trustee  may  include  additional  assets 
with  those  specified  in  Schedule  A  to 
assure  the  marketability,  viabihty.  and 
competitiveness  of  the  Schedule  A 
assets  so  as  to  accomplish  expeditiously 
the  remedial  purposes  of  the  order. 

For  ten  (10)  years  from  the  date  that 
the  order  becomes  final,  the  order 
would  require  prior  Commission 
notification  before  Phillips  could 
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acquire  from  any  one  person  during  any 
18-nionth  period  more  than  five  miles  of 
gas  (gathering  pipelines  located  within 
certain  portions  of  the  Oklahoma 
counties. 

In  a  separate  agreement  with  Phillips, 
the  Commission  expressed  concern  that 
it  might  not  have  an  adequate  legal 
remedy  if  the  proposed  acquisition  were 
consummated  prior  to  Commission 
action.  Phillips  has  agreed  to  maintain 
the  assets  that  are  being  divested  in 
their  current  condition  and  provide 
gathering  service  at  existing  terms  and 
conditions  to  customers  under  contract 
with  ANR  until  the  Schedule  A  assets 
are  either  sold  or  the  Commission 
decides  not  to  accept  this  order. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
consent  order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
order  or  to  modify  their  terms  in  any 
way. 

Donald  S.  Clark. 
Secretary. 
jFR  Doc.  97-606  Filed  1-9-97;  8:45  ami 

BtLUNQ  CODE  (7W-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Researcti 

Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Aci  (5 
U.S.C,  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
nonth  of  February  1997; 

Name:  Health  CIar«  Policy  and  Research 
Special  Emphasis  Panel. 

Date  and  Time  FebruaPr  7.  19Q7.  8;00  a.m. 

Place  Doubletree  Hotel,  1750  Rockville 
Pike,  Halpine  Room,  Rockville,  Marviand 
20852 

Open  February  7. 1997.  8:00  a.m.  to  8:15 
a.m.  Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  requesting  dissertation  support 
for  health  ser\'ices  research  undertaken  as 
part  of  an  academic  program  to  qualifv'  for  a 
doctorate 

Agenda:  The  open  session  of  the  meeting 
on  February  7  from  800  a.m..  to  8  15  a.m.. 
will  be  devoted  to  a  business  meeting 
covering  administration  matters.  During  the 
closed  session,  the  panel  will  be  reviewing 
and  discussing  grant  applications  dealing 
with  health  services  research  issues.  In 
accordance  with  the  Federal  .advisory 
Committee  Act.  section  10(d)  of  5  L  .S.C.. 
Appendix  2  and  5  L'.S.C.  552b<c)(6!.  the 
.Administrator,  AHCPR,  has  made  a  formal 
determination  that  this  latter  session  will  be 


closed  because  the  discussions  are  likely  to 
reveal  piersonal  information  roncprning 
individuals  associated  with  the  grant 
applications.  This  information  is  e:<einpt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
memtiers  or  other  relevant  information 
should  contact  Carmen  loraison.  .\gonry  for 
Health  Care  Policy  and  Ki'searth,  Suite  400, 
2101  East  lefferson  Street,  Rockville, 
Maryland  20852,  Telephone  (301)  594-1449 
X1613. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  lanuary  3,  1997. 
Clifton  R.  Gaus. 
Administrator 
|FR  Doc  97-«54  Filed  1-9-97;  8:45  am] 

BILLING  CODE  4160-WMtf 


Food  and  Drug  Administration 
[Docket  No.  95N-0200] 

Guidance  for  the  Submission  of 
Chemistry,  Manufacturing,  and 
Controls  Information  and 
Establishment  Description  for 
Autologous  Somatic  Cell  Therapy 
Products;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  entitled 
"Guidance  for  the  Submission  of 
Chemistry,  Manufacturing,  and  Controls 
Information  and  Establishment 
Description  for  Autologous  Somatic  Cell 
Therapy  Products."  This  guidance, 
prepared  by  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  in 
consultation  with  the  Center  for  Devices 
and  Radiological  Health,  is  intended  to 
assist  applicants  in  the  preparation  of 
the  chemistry,  manufacturing,  and 
controls  (CMC)  sec;tion  and  the 
establishment  description  section  of  a 
biologies  license  application  (BLA)  or  in 
the  preparation  of  a  product  license 
application  (PLA)  and  establishment 
license  application  (ELA)  for  all 
autologous  somatic  cell  therapy 
products.  This  guidance  may  assist  in 
complying  with  certain  requirements  in 
the  Code  of  Federal  Regulations. 
DATES:  Written  comments  may  be 
submitted  at  any  time;  however, 
comments  submitted  by  April  10,  1997, 
will  be  considered  for  the  next  revision. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  entitled, 
"Guidance  for  the  Submission  of 
Chemistry',  Manufacturing,  and  Controls 
Information  and  Establishment 
Description  for  Autologous  Somatic  Cell 


Therapy  Products"  to  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaiualion  and 
Research,  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  or  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-^709. 
or  301-827-1800,  or  FAX  at  1-800- 
CBER-FAX,  or  301-827-3844. 

Persons  with  access  to  the  Internet 
may  obtain  the  document  in  several 
ways.  Users  of  "Web  Browser"  software, 
such  as  Mosaic,  Netscape,  or  Microsoft 
Internet  Explorer  may  obtain  this 
document  via  the  World  Wide  Web  by 
using  the  following  Uniform  Resource 
Locators: 

http://www.fda.gov/cber/cberftp.html 

ftp;//ftp.fda.gov/CBER/ 

The  document  may  also  be  obtained 
via  File  Transfer  Protocol  (FTP). 
Requests  should  connect  to  the  FDA's 
FTP  Server, 

FTP.FDA.GOV(192.73.61.21),  CBER 
documents  are  maintained  in  a 
subdirectory  called  "CBER"  on  the 
server.  Logins  with  the  user  name  of 
anonymous  are  permitted,  and  the 
user's  e-mail  address  should  be  sent  as 
the  password.  The  "READ. ME"  file  in 
that  subdirectory  describes  the  available 
documents  which  may  be  available  as 
an  ASCII  text  file  (*.TXT),  or  a  Word 
Perfect  5.1  or  6.x  document 
(*.w51,wp6),  or  both.  Finally,  the 
guidance  can  be  obtained  by  "bounce- 
back  e-mail".  A  message  should  be  sent 
to:  "XVCMC@al.cber.fda.gov". 

Submit  written  comments  on  the 
guidance  to  the  Dockets  Managements 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Peirklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  fn  the 
heading  of  this  document.  A  copy  of  the 
guidance  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Carayiannis,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-630),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  301-594- 
3074. 
SUPPLEMENTARY  INFORMATION: 

Over  the  last  several  years,  FDA  has 
worked  to  clarify  its  approach  to  the 


UMI 


regulation  of  products  that  are 
comprised  in  whole  or  in  part  of  living 
cellular  materials.  Recognizing  that 
sponsors  developing  tissue  and  cell 
based  therapies  would  soon  want  to 
make  these  products  commercially 
available,  FDA  issued  a  notice  in  the 
Federal  Register  of  October  14,  1993  (58 
FR  53248).  entitled  "Application  of 
'  Current  Statutory  Authorities  to  Human 
Somatic  Cell  Therapy  Products  and 
Gene  Cell  Therapy  Products:"  this 
notice  explained  the  regulatory 
framework  for  somatic  cell  and  gene 
therapy  products,  but  it  did  not  provide 
detailed  technical  guidance.  As 
announced  in  the  Federal  Register  of 
July  18,  1995  (60  FR  36808),  FDA  held 
a  public  hearing  on  November  16  and 
17,  1995.  to  solicit  information  on  the 
nature  and  diversity  of  a  subset  of 
autologous  somatic  cell  therapy 
products  for  structural  repair  or 
reconstruction  called  manipulated 
autologous  structural  cell  products 
(MAS  cell  products)  and  to  receive 
comments  on  the  formulation  and 
implementation  of  any  new  regulatory 
requirements.  As  announced  in  the 
Federal  Register  of  March  7.  1996  (61 
FR  9185).  the  agency  held  a 
Commissioner's  roundtable  public 
meeting  on  March  15,  1996,  to  present 
the  elements  of  a  planned  regulatory 
framework  intended  to  help  ensure 
patient  safety  and  confirmation  of 
patient  benefit,  while  accommodating 
the  development  of  these  therapies  and 
the  need  for  a  flexible  regulatory 
approach.  Many  of  the  concepts 
presented  at  the  meetings  were  derived 
from  ongoing  FDA  Reinventing 
Government  initiatives.  In  the  Federal 
Register  of  May  28,  1996  (61  FR  26523), 
FDA  announced  the  availability  of  a 
guidance  document  entitled  "Guidance 
on  Apphcations  for  Products  Comprised 
of  Living  Autologous  Cells  Manipulated 
Ex  Vivo  and  Intended  for  Structural 
Repair  or  Reconstruction."  FDA  now  is 
providing  the  CMC  guidance  document 
that  describes  product  characterization 
and  estabhshment  information  for  MAS 
cell  products  and  other  autologous 
somatic  cell  therapy  products.  This 
document  is  intended  to  assist 
manufacturers  of  all  autologous  somatic 
cell  therapy  products,  whether  used  for 
structural  repair  or  reconstruction,  or  for 
other  purposes. 

As  outlined  in  the  President's 
November  1995.  National  Performance 
Review.  "Reinventing  the  Regulation  of 
Drugs  Made  From  Biotechnology,"  and 
as  part  of  FDA's  continuing  effort  to 
reduce  unnecessary  burdens  for 
industry  without  diminishing  public 
health  protection,  FDA  committed  to 
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using  a  standardized,  single  application 
format  for  drug  and  biological  product 
approvals.  An  interim  form  for 
submission  of  the  BLA.  FDA  Form  3439, 
is  available  from  the  Office  of 
Communication.  Training  and 
Manufacturers  Assistance  (address 
above).  Use  of  this  form  is  voluntary 
Establishments  wishing  to  engage  in 
clinical  studies  of  autologous  somatic 
cell  therapy  products,  including  MAS 
cell  products,  should  submit  an 
investigational  new  drug  application 
(IND).  Establishments  seeking  approval 
of  autologous  somatic  cell  therapy 
products  for  clinical  use  should  either 
submit,  as  appropriate,  a  BLA  or  a 
product  license  application  (PLA)  and 
companion  establishment  license 
application  (ELA). 

The  information  FDA  received  at  the 
public  hearing  of  November  16  and  17. 
1995.  as  well  as  comments  received  on 
the  FDA  Commissioner's  roundtable 
meeting  of  March  15,  1996,  were 
considered  in  developing  the  guidance 
for  preparation  of  the  CMC  and 
establi.shment  description  sections  of 
the  BLA  for  autologous  somatic  cell 
therapy  products. 

The  guidance  document  is  divided 
into  three  parts.  The  general  information 
section  provides  background 
information.  Part  1.  the  CMC  section,  is 
divided  into  the  following  sections:  (1) 
Introduction:  (2)  Biological  Substance/ 
Product,  including  discussions  of 
Description  and  Characterization, 
Manufacturer(s),  and  Method(s)  of 
Manufacture,  Process  Controls. 
Specifications/Analylical  Methods, 
Container  and  Closure  Systems/ 
Shipping  Containers,  and  Biological 
Substance  Stability:  (3)  Biological 
Product,  including  discussions  of 
Method(s)  of  Manufacture  and 
Packaging,  Specifications  and  Test 
Methods  for  Final  Biological  Product. 
Biological  Product  Stability,  Container 
and  Closure  System,  and  Microbiology: 
(4)  Environmental  Assessment:  and  (5) 
Method  Validation.  Part  2,  the 
establishment  description  section, 
provides  a  description  of  establishment 
information  that  should  be  submitted 
and  related  good  manufacturing  practice 
(GMP)  controls  for  the  manufacture  of 
autologous  somatic  cell  therapy 
products.  Part  2  is  divided  into  the 
following  sections:  (1)  Introduction:  (2) 
General  Information:  (3)  Water  Systems, 
including  discussions  of  General 
Description  of  Water  System   Validation 
Summary  and  Routine  Monitoring:  14) 
Heating.  Ventilation  and  Air 
Conditioning  Systems:  and  (5) 
Contamination/Cross  Contamination 
Issues,  including  discussions  of 
Cleaning  Procedures  and  Validation  and 


Containment  Features.  This  document 
provides  guidance  to  manufacturers  for 
providing  the  information  describing 
establishment  standards  and  GMP 
controls  that  would  be  submitted  as  part 
of  the  BLA  or  PLA  and  ELA. 

As  with  other  procedural  guidance 
documents.  FDA  does  not  intend  that 
this  guidance  would  be  all-inclusive. 
Altematiye  approaches  could  be 
warranted  in  specific  situations,  and 
certain  aspects  might  not  be  applicable 
in  all  situations.  If  an  applicanLbelieved 
a  procedure  described  in  this  guidance 
was  inapplicable  to  a  specific  situation 
for  a  particular  product,  the  applicant 
could  provide,  for  CBERs 
consideration,  information  supporting 
an  altematiye  process.  If  an  applicant 
chooses  to  use  alternative  processes,  the 
applicant  may  wish  to  discuss  the 
matter  further  with  the  agency  to 
prevent  expenditure  of  money  and 
resources  on  activities  that  later  might 
be  determined  to  be  inappropriate  by 
FDA.  Additionally.  FD.^  intends  to 
further  revise  this  guidance,  as  needed 
FDA  also  encourages  applicants  who 
use  the  BLA  to  contact  CBFR  to  discuss 
use  of  the  application  further  inasmuch 
as  the  agency's  experience  with  its  use 
will  evolve  .Mthough  this  guidance 
document  does  not  create  or  confer  any 
rights  for  or  on  any  person,  and  does  not 
operate  to  bind  FDA  or  the  public,  it 
does  represent  the  agency's  current 
thinking  on  the  CMC  and  establishment 
description  sections  of  a  BLA  or  PLA 
and  ELA  submitted  tor  an  autologous 
somatic  cell  therapy  product. 

Interested  persons  may.  on  or  before 
April  10.  1997.  .submit  written 
comments  on  the  guidance  document  to 
the  Dockets  Management  Branch 
(address  above).  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  and  information  are  to  be 
identified  with  the 

docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
and  received  <  .mments  may  be  seen  in 
the  office  above  l)etween  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Written  comments  on  this  document 

will  be  considered  m  determining 
whether  revisions  to  the  guidance  are 
warranted. 

Ddted   lanuan,'  6,  1997. 
William  K  Hubbard. 

AsscKiate  Commissioner  for  Policy 

Coordination. 

IFR  Doc  97-579  Filed  1-9-97:  8:45  ami 
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Statement  of  Organization,  Functions, 
and  Delegations  of  Auttioiity 

Part  H.  Chapter  HF  (Fcx)d  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  Februar>'  25, 
1970.  and  56  FR  29484,  June  27.  1991, 
as  amended  most  recently  in  pertinent 
part  at  60  FR  65350,  December  19.  1995) 
is  amended  to  reflect  the  realignment  of 
the  Office  of  Health  and  Industn,' 
Programs,  Center  for  Devices  and 
Radiological  Health  (CDRH).  Office  of 
Operations,  in  the  Food  and  IDrug 
Administration  (FDA). 

The  Immediate  Office  of  the  Director. 
Office  of  Health  and  Industry  Programs 
will  consist  of  two  new  staffs;  the 
Regulations  Staff  and  the  Staff  College. 
CDRH  believes  that  the  establishment  of 
these  two  new  staffs  within  the 
Immediate  Office  of  the  Director.  Office 
of  Health  and  Industry  Programs,  will 
increase  visibility  to  important  program 
areas  of  the  Center. 

Under  section  HF-B.  Organization: 

1.  Insert  the  following  new 
subparagraphs  under  paragraph  Office 
of  Health  and  Industry  Programs 
(HFWG).  Center  for  Devices  and 
Radiological  Health  (HFW).  reading  as 
follows: 

Program  Operations  Staff  (HFWG-ll. 
Provides  all  necessary  administrative 
support  to  the  Office. 

Provides  services  to  track  the  status  of 
on-going  Office  programs  as  well  as  all 
incoming  and  outgoing  congressional 
and  FDA  or  Center-tracked 
correspondence. 

Provides  personnel  computer  support 
to  Office  staff  including  the  evaluation 
of  hardware  and  software,  installation  of 
hardware  and  software  and  assistance  in 
resolving  hardware  and  software 
problems. 

Responds  to  public  and  government 
requests  for  information  about  medical 
device  and  radiation-emitting  products. 
Serves  as  the  Center  Consumer  Affairs 
Flepresenlative. 

Regulations  Staff  !HF\VG-2).  Advises 
the  Center  Director  and  appropriate 
Agency  officials  on  FDA  regulation 
development  responsibilities  relating  to 
medical  devices  and  radiological  health 
activities.  Serves  as  the  Center  focal 
point  for  liaison  on  regulations 


development  activities  with  the  Office 
of  Chief  Counsel. 

Coordinates  the  development,  review 
and  submission  of  Federal  Register 
publications  for  the  Center.  Prepares 
position  statements  for  the  Center  on 
standards  promulgated  by  other 
organizations. 

Staff  College  lHFWG-3}.  Develops 
necessary  training  courses  for  Center 
employees  bv  providing  continuing 
education  credits  for  selected  programs; 
providing  live  satellite  teleconferences 
and  distance  learning  telecasts;  and 
coordinating  and  sponsoring  a  variety  of 
seminars  and  lectures. 

Performs  needs  assessments  and 
develops  training  objectives.  Designs 
courses  and  c:ourse  evaluations. 

2.  Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  affected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successors. 

Dated  Decemtn^r  13.  1996. 
Michael  .\.  Friedman, 

Deputy  Commissioner  for  Operations. 
IFR  D<x;.  97-578  Filed  1-9-97;  8:45  am] 

BILUNQ  COOe  4160-01-F 


Healtti  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Health  Resoun:es  and  Services 
Administration  (HRSA)  will  publish 
periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans,  call  the  HRSA  Reports  Clearance 
Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (h)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project 

Black  Lung  Clinic  Program  Regulatory 
Requirements  (42  CFR  55a)  (OMB  No. 
0915-0081)  Extension/No  Change— The 
purpose  of  the  Black  Lung  Clinics 
Program  (BLCP)  is  to  stimulate  and 
encourage  local  public  and  private 
agencies  to  improve  the  health  status  of 
coalworkers  and  to  increase 
coordination  with  other  programs  to 
assist  the  coalworkers  population.  The 
goal  of  the  BLCP  is  to  provide  services 
to  minimize  the  effects  of  respiratory 
and  pulmonary  impairments  of  coal 
miners.  Grantees  provide  specific 
diagnostic  and  treatment  procedures 
required  in  the  management  of  problems 
associated  with  black  lung  disease 
which  improve  the  functional  status, 
i.e.,  "quality  of  life",  of  the  miner  and 
reduce  economic  costs  associated  with 
morbidity  and  mortality  arising  from 
pulmonary  diseases. 

This  request  is  for  approval  of  the 
reporting  and  recordkeeping 
requirements  in  program  regulations  as 
follows: 

1.  42  CFR  55a. 201  and  55a.301— 
Reporting — Grantees  must  submit 
applications  for  continued  grant 
support.  The  regulations  outline  the 
requirements  for  grant  applications  for 
States  (55a.201)  and  for  entities  other 
than  States  (55a.301). 

2.  42  CFR  55a.201  (a)  (3)— 
Recordkeeping — The  regulations  require 
that  grantees  conduct  outreach  to  active 
and  inactive  miners,  which  requires 
maintenance  of  a  register  of  persons 
with  pulmonary  impairments. 

3.  42  CFR  55a. 201  (a)(4)— 
Recordkeeping — The  regulations  require 
that  individual  patient  care  plans  be 
provided  for  all  patients.  This  includes 
development  and  periodic  updating  of 
the  patient  plans. 

Estimates  of  annualized  hour  burden 
are  as  follows: 


Regulatory  requirement ' 


Numtier  of 
record- 
keeoers 


56a.20l(a)(3>— patient  registry  

55a.20l  (a)(4) — development  of  patient  plans 


14 
14 


Annual 
tiours  per 
record- 
keeper 


357 

1,214 


Total 
burden 


5,000 
1 7,000 
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Regulatory  requirement ' 


Number  of 
recorcJ- 

KG©p6rS 


56a.201  (a)(4)— patient  plan  update 
Total 


Annual 
hours  per 
record- 
keeper 


14 


14 


1.429 


3,000 


1463 


Total 
txjrden 


20,000 


42.000 


rfiflJ2fH^n^1fSUilf  o^  '"^L**  ^®^J"^'  ^"°^^'  °^^  ^PP^^3'  (O'^B  No.  0937-0189).  The  burden  for  corrpletinq  the  apolication  b  nol 
reflected  in  the  table  above  because  the  burden  is  reported  in  the  clearance  of  the  applicatKjn  form.  ^^vi^vng  me  application  b  not 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36.  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  January  7,  1997. 

I.  Henry  Montes. 

Director,  Office  of  Policy  and  Information 
Coordination. 

[FR  Doc.  97-580  Filed  1-9-97;  8:45  am) 
BILUNQ  CODE  4160-1 S-P 


National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Special  Volunteer  and  Guest 
Researcher  Assignment 

SUMMARY:  In  compliance  writh  the 
requirement  of  Section  3506  (c)(2)(A)  of 


the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Office  of  the  Director,  National 
Institutes  of  Health  (HIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

PROPOSED  COLLECTION:  Title:  Special 
Volunteer  and  Guest  Researcher 
Assignment.  Type  of  Information 
Collection  Request:  Revision  of  OMB 
No.  0925-0177;  4/30/97.  Need  and  Use 
of  Information  Collection:  Form  NIH 
-590  records,  names,  address,  employer, 
education,  and  other  information  on 
prospective  Special  Volunteers  and 
Guest  Researchers,  and  is  used  by  the 
responsible  NIH  approving  official  to 
determine  the  individual's 


qualifications  and  eligibility  for  such 
assignments.  The  form  is  the  only 
official  record  of  approved  assignment. 
Frequency  of  Response:  On  occasion. 
Affected  Public:  Individuals  or 
households.  Ty^je  of  Respondents:  Guest 
Researcher  and  Special  Volunteer 
candidates.  Estimated  Number  of 
Respondents:  1560.  Estimated  Number 
of  Responses  Per  Respondent:  1. 
Average  Burden  Hours  Per  Response: 
.08.  Estimated  Total  Annual  Burden 
Hours  Requested:  125. 

There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 


Type  of  respondents 

Estimated  number  of  re-  j  Estimated  number  of  re- 
spondents               sponses  per  respondent 

Average  burden  hours         Esbmated  total  annual 
per  response              burden  hours  requested 

Guest  Researcher  

370 

1190 

1 

1 

Special  Volunteer  

.08                                     29.6 

.08                                     95.2 

Total 

isfin                                   f 

.08                    1                   125 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Ways  to  enhance  the  quality,  utihty. 
and  the  clarity  of  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION : 

To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


instruments,  contact:  Yetta  Patterson. 
Personnel  Management  Specialist. 
Office  of  Human  Resource  Management, 
OD,  NIH  Building  31,  Room  1C39,  31 
Center  Drive  MSC  2272,  Bethesda.  MD 
20892-2272. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  March  11.  1997. 

Dated:  December  26.  1996 
Marvene  S.  Horwitz, 

Acting  Director,  Office  of  Human  Resource 
Management. 

[FR  Doc.  97-640  Filed  1-9-97;  8:45  am] 

BILLING  CODE  4140-01-M 


Proposed  Collection:  Comment 
Request;  NIH  Intramural  Research 
Training  Award.  Program  Application 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


Office  of  the  Director,  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

PROPOSED  COLLECTION:  Title:  NIH 
Intramural  Research  Training  Award, 
Program  Application.  Type  of 
Information  Collection  Request: 
Revision  of  OMB  No.  0925-0299;  4/30/ 
9".  Need  and  Use  of  Information 
Collection:  The  proposed  information 
collectio»  activity  is  for  the  purpose  of 
collecting  data  related  to  the  availability 
of  training  fellowships  under  the  NIH 
Intramural  Research  Training  Award 
Program.  This  information  must  be 
submitted  in  order  to  receive  due 
consideration  for  an  award  and  will  be 
used  to  determine  the  ehgibihtv  and 
quality  of  potential  awardess.  Frequency 
of  Response:  On  occasion.  Affected 
Public:  Individuals  or  households.  Tvpe 
of  Respondents:  Postdoctoral, 
Predoctoral.  Supplemental,  Technical. 
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Summer,  and  Student  Support  IRTA 
applicants.  Estimated  Number  of 
Respondents:  12110.  Estimated  Number 
of  Responses  Per  Respondent:  1 


Average  Burden  Hours  Per  Response: 
54.  Estimated  Total  Annual  Burden 
House  Requested:  6542. 


There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 


Type  of  respondents 


Estimated 

number  of 

respondents 


Estimated 
number  of  re- 
sponses per 

respondent 


Average 

burden 

hours  per 

response 


Estimated 
total  annual 
txirden 
hours  re- 
quested 


Postdoctofal  IRTA  

Predoctoral  IRTA  

Supptementa)  IRTA  ... 

Tectmical  IRTA  

Sommer  IRTA 

Student  Support  IRTA 
References  

Total 


600 

100 

10 

60 

3000 

30 

8310 


.33 


600 

100 

10 

60 

3000 

30 

2742 


12110 


.54 


6542 


Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Ways  to  enhance  the  quality,  utility. 
and  the  clarity  of  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATKDN  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Yetta  Patterson, 
Personnel  Management  Specialist. 
Office  of  Human  Resource  Management, 
OD,  NIH,  Building  31.  Room  1C39,  31 
Center  Drive  MSC  2272.  Bethesda.  MD 
20892-2272. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  coUtction  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  December  26.  1996. 

Marvene  S.  Horwilz, 

Acting  Director.  Office  of  Human  Resource 

Management. 

[FR  Doc.  97-641  Filed  1-9-97;  8:45  am] 

BIUJNG  CODE  4140-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  .advisory'  Committee  Act,  as 
amended  (5  U  S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Initial  Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Clinical 
Psychopatholosy  Review  Committee. 

Date:  February'  5-Fehruary  7,  1997. 

Time:  8:30  am 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Contact  Person;  Gavin  T  VVilkom, 
Parklawn.  Room  9C-18,  5600  Fishers  Lane, 
Roclcville.  MD  20857.  Telephone:  301,  443- 
4868. 

Committee  Name:  Neuropharmacology  and 
Neurochemistry  Review  Committee. 

Date:  February  6-February  7,  1997. 

Time:  8  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  .■^ venue.  Chevy  Chase,  MD  20815. 

Contact  Person  Donr.a  Ricketts.  Parklawn. 
Room  9-101,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone   BOl.  443-3936. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 

Date:  February  lO-February  11.  1997. 

Time:  8:30  a.m. 

Place:  Embassy  Suites,  4300  Military  Road. 
N.W..  Washington.  DC  20015. 

Contact  Person:  Monica  F.  Woodfork, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone  301,  443- 
4843. 

Committee  Name:  Services  Research 
Review  Committee. 

Date:  February  11-Februarv  12,  1997 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  MeUx)  Center,  Bethesda.  MD  20814. 

Contact  Person:  Gavin  T  VVilkom. 
Parklawn.  Room  9C-18.  5600  Fishers  Lane. 
Rockville.  MD  20857.  Telephone:  301.  443- 
4868. 

Committee  Name:  Clinical  Neuroscience 
and  Biological  Psychopwthology  Review 
Committee. 


Date:  February  12-February  14.  1997. 

Time:  9  a.m. 

Place:  One  Washington  Circle,  One 
Washington  Circle.  N.W.,  Washington.  DC 
20037. 

Contact  Person:  Maureen  L.  Eister, 
Parklawn.  Room  9-101.  5600  Fishers  Lane. 
Rockville,  MD  20857,  Telephone:  301,  443- 
3936. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Committee. 

Date:  February  13-February  14,  1997. 

Time:  8:30  a.m. 

Place:  Hampshire  Hotel.  1310  New 
Hampshire  Ave.,  N.W.,  Washington,  DC 
20036. 

Contact  Person:  Richard  Johnson, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301,  443- 
1367. 

Committee  Name:  Clinical  Centers  and 
Special  Projects  Review  Committee. 

Date:  February  13-February  21,  1997. 

Time:  8  a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  W.  Gregory  Zimmerman. 
Parklawn,  Room  9C-18.  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301.  443- 
4868. 

Committee  Name:  Psychobiology, 
Behavior,  and  Neuroscience  Review 
Committee, 

Date:  February  20-February  21.  1997. 

Time:  9  a.m. 

Place:  Renaissance  Hotel,  Downtown,  999 
9th  Street,  Washington,  DC  20001. 

Contact  Person:  Deborah  A.  DeMasse.  , 
Parklawn.  Room  9-101.  5600  Fishers  Lane. 
Rockville.  MD  20857.  Telephone:  301,  443- 
3936. 

Committee  Name:  Violence  and  Traumatic 
Stress  Review  Committee. 

Date:  February  20-February  21, 1997. 

Time:  9  a.m. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Sheri  L.  Schwartzback, 
Parklawn.  Room  9C-26.  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
4843. 

Committee  Name:  Social  and  Group 
Processes  Review  Committee. 

Date:  February  20-February  21,  1997. 
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Time:  9  a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814, 

Contact  Person:  Rehana  A.  Chowdhurv, 
Parklawn.  Room  9C-26.  5600  Fishers  Lane. 
Rockville,  MD  20857.  Telephone:  301   443- 
6470. 

Committee  Name:  Child/.'Kdolescent 
Development.  Risk,  and  Prevention  Review- 
Committee. 

Date:  February  20-February  21,  1997. 

Time:  9  a.m. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue.  Chew  Chase.  MD  20815. 

Contact  Person:  Phvllis  D.  Artis.  Parklawn. 
Room  9C-26,  5600  Fishers  Lane.  Rockville. 
MD  20857.  Telephone:  301.  443-6470 

Committee  Name:  Cognitive  Functional 
Neuroscience  Review  Committee. 

Date:  February  20-February  21,  1997. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Shirley  H   Maltz. 
Parklawn.  Room  9-101.  5600  Fishers  Lane. 
Rockville.  .MD  20857.  Telephone  301.  443- 
3936, 

Committee  Name:  Molecular.  Cellular,  and 
Developmental  Neurobiology  Review 
Committee, 

Date:  February  24-February  25.  1997, 

Time:  8  am. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814 

Contact  Person:  Donna  Ricketts,  Parklawn, 
Room  9-101,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone  301,  443-3936, 

Committee  Name:  Epidemiologv  and 
Genetics  Review  Committee, 

Date:  Februarv  24-Februarv  25,  1997 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814 

Contact  Person:  Shirlev  Williams. 
Parklawn.  Room  9C-18.  5600  Fishers  Lane. 
Rockville.  MD  20857,  Telephone  301,  443- 
1367. 

Committee  Name  Child  Psychopathology 
and  Treatment  Review  Qimmittee, 

Date:  February  27-February  28.  1997 

rjme:8:30a,m 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814, 

Contact  Person:  Richard  lohnson, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Telephone:  301 ,  443- 
1367. 

Committee  Name:  Perception  and 
Cognition  Review  Committee, 

Date  Februarv  27-Febnjary  28.  1997. 

Time:  9  a.m. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Regina  M  Thomas. 
Parklawn.  Room  9C-26.  5600  Fishers  Lane, 
Rockville.  .MD  20857.  Telephone:  301,  443- 
6470, 

Committee  Name:  Treatment  ,^ssessment 
Review  Commiftee, 

Date:  March  .3-March  4.  1997. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814 

Contact  Person:  Gavm  T  Wilkom. 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 


Rockville.  MD  20857.  Telephone  301    443- 
4868 

Committee  Name:  Mental  Health  AIDS  and 
Immunology  Review  Committee — 2. 

Date:  March  4-March  5.  1997 

7;>np:8:30a,m 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814 

Contact  Person:  Rehana  A  Ch()wdhur\ 
Parklawn.  Room  9C-26.  5600  Fishers  Lane. 
Rockville.  MD  20857.  Telephone:  301   443- 
6470 

Committee  Name:  Mental  Health  AIDS  and 
Immunology  Review  Committee— 1. 

Dote  March  10,  1997, 

Time:  8:30  a.m 

Place:  Chevy  Chase  Holidav  Inn.  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  2081  5, 

Contact  Person:  Regina  M,  Thomas, 
Parklawn.  Room  9C-26.  5600  Fishers  Lane. 
Rockville.  MD  20857.  Telephone:  301   443- 
6470. 

The  meetings  will  be  closed  in 
accordance  uith  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  .552b(c)(6).  Title 
5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93,281.  93.282) 

Dated:  January  6.  1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc  97-639  Filed  1-9-97:  8:45  ami 

BILLING  CODE  4140-01-M 


National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pu.-suant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 
National  .Advisory  Council  on  Alcohol 
.'\buse  and  Alcoholism  on  Februarv  13 
1997. 

The  meeting  will  be  open  to  the 
public,  as  noted  below,  to  discuss 
Institute  programs  and  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  .Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Ida  Nestoho  at  301-443- 
4376, 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cl(4)  and  552b(cl(6)  of  Title  5. 
U.S.C,  and  sec,  10(d)  of  Public  Law  92- 
463  for  the  review,  discussion  and 


evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  programs,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  ol 
personal  privacy. 

A  summary  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  from:  Ms,  Ida  Nestorio.  Office 
of  Scientific  .\ffairs.  National  Institute 
on  Alcohol  Abuse  and  Alcoholism, 
Willco  Building,  Suite  409,  6000 
E\ei;utive  Blvd,,  Rockville,  MD  20892- 
7003.  Telephone:  301-^43-4376,  Other 
information  pertaining  to  the  meeting 
may  be  obtained  from  the  contact 
person  indicated. 

Name  of  Committee  National  Advisory 
Ck)uncii  on  Alcohol  Abuse  and  Alcoholism. 

Executive  Secretary:  James  F  Vaughan, 
hOOO  Executive  Blvd  ,  Suite  409,  Bethesda 
MD  20892-7003,  301-443-4375 

Date  of  Meeting  February  13,  1997 

Place  of  Meeting  Conference  Room  El  & 
E2,  Building  45  (Natcher).  NIH  Campus  90(K) 
Rockville  Pike.  Bethesda,  MD  20892. 

Closed  Febnjar\-  13.  1997— 8  00  a.m.  to 
10  00  am 

Agenda  To  review  and  evaluate  grant 
applications. 

Open  Februarv  13   1997— 10  00  a  m.  to 
5:00  p.m. 

Agenda  Discussion  of  Institute  extramural 
research  programs,  and  other  program  and 
peer  review  issues  relevant  to  Council 
activities, 

(Catalog  of  Federal  Domestic  Assistance 

Program  No  93  271,  Alcohol  Research  Career 
Development  .Awards  for  Scientists  and 
C:iinicians.  93.272.  Alcohol  National 
Research  Service  .Awards  for  Research 
Training:  93.891.  Alcohol  Research  Center 
Grants;  National  Institutes  of  Health) 

Dated:  lanuart'  6.  1997 
Paula  N.  Hayes. 

Acting  Committee  Management  Officer,  NIH. 
iFR  D<x    97-636  Filed  1-9-97;  8:45  ami 
BILLIMG  CODE  414(M)1-M 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  .Advisory  Committee  Act.  as 
amended  (5  U.SC,  Appendi.x  2).  notice 
is  hereby  given  of  the  following 
National  Institute  on  Drug  .Abuse 
(NIDA)  Special  Emphasis  Panel 
meeting: 

Ptirpose/Agenda  To  evaluate  and  review 
contract  proposals. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel, 

Date  )anuar>'  22.  1997. 

Time  9;00a.m. 
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Place  Betheslia  .Marriott.  5151  Pooks  Hill 
Koad.  Bethesda.  .MD  20814 

Contact  Person  Mr  Erir  Zatman,  Cx)ntract 
Review  Sf>etialist.  Office  of  Extramural 
Program  Review.  National  Institute  on  Drug 
.Abuse.  5600  Fishers  Line.  Rcwm  10-^2. 
Telephone  (301)  44,V1644 

This  notice  is  being  published  less 
than  1.5  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

The  meeting  vN'ill  be  closed  in 
accordance  with  provisions  set  forth  in 
sees.  552b(c)(4)  and  5.52b((:)(6),  Title  5. 
U.S.C.  The  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commen;ial  propertv 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numl)crs  93  277.  Dnig  .Abuse 
Scientific  Development,  Rose.irch  .Scientist 
Development,  and  Research  .Scientist 
.Awards.  93.278.  Drug  .Abuse  National 
Research  Service  Awards  for  Research 
Trainmg;  93.279,  Drug  .Abuse  Research 
Program.  National  institutes  of  Health) 

Dated:  lanuary  6.  1997 
Paula  N.  Hayes. 

Acting  Committee  Management  Officer.  NiH 
IFR  Dfx:  97-637  Filed  1-9-97;  8:45  am] 

B4LUNG  CODE  4140-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  lf)(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Initial  Review  Group: 

.■\genda''P\irpose:To  review  and  evaluate 
grant  applications 

Committee  S'ame^  Mental  Health  Small 
Business  Research  Review  Committee. 

Date  February  24-February  25. 1997. 

Time:  8:30  am 

Place:  River  Inn.  924  25th  Street  NW. 
Washington.  DC  20037 

Contact  Person:  Yoianda  M.  Davis-White. 
Parklawn.  Rinmi  9C-18,  5600  Fishers  Lane. 
Rockville,  MD  20857.  Telephone:  301.  443- 
1367 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  ,552b(c)(6).  Title 
5.  U.S.C.  Applications  and/or  proposals 
and  the  disc;ussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 


disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281.  93.282) 

Dated:  January  6. 1997. 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
[PR  Doc.  97-638  Filed  1-9-97;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR^124-N-20] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUt)  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  January  10.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston.  Department  of  Housing 
and  Urban  Development,  Room  7256. 
451  .Seventh  Street  SVV.,  Washington. 
DC  20410:  telephone  (202)  708-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  70H-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll  free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12.  1988 
court  order  in  National  Coalition  for  the 
Homeless  versus  Veterans 
Administration.  No.  88-250; -OG 
(D.D.C.).  HUD  publishes  a  Notice,  on  a 
weekly  basis,  identifying  unutilized, 
underutilized,  excess  and  surplus 
Federal  buildings  and  real  property  that 
HUD  has  reviewed  for  suitability  for  use 
to  assist  the  homeless.  Today's  Notice  is 
for  the  purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  lanuary  3. 1997. 
lacquie  M.  Lawing, 

Depu  ty  .■\ssistant  Secretary  for  Economic 

Development. 

(FR  Foe.  97-408  Filed  1-9-97;  8:45  am] 

BILUNG  CODE  4210-.»-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Tribal  Self-Governance  Notice  of 
Availability  of  Self  Governance 
Negotiation/Planning  Grants 

AGENCY:  Office  of  self-Governance, 
Office  of  the  Secretary.  Interior. 
ACTION:  Notice  of  grants  availability. 

SUMMARY:  In  this  notice,  the  Office  of 
Self-Governance  (OSG)  announces  the 
availability  of  fiscal  year  1997 
negotiation  grants  (up  to  10  grants  of  no 
more  than  $40,000  each);  advance 
planning  grants  (up  to  5  grants  of  no 
more  than  $50,000  each);  and 
negotiation/planning  grants  to  negotiate 
for  DOI  non-BIA  programs  (up  to  10 
grants  of  no  more  than  $40,000  each). 
The  timeframes  for  application  and 
selection  vary  with  each  type  of  grant 
and  are  specified  in  this  announcement. 
DATES:  Applications  must  be  submitted 
in  accordance  with  the  table  below: 


Type  of  grant 

Deadline  for  submit- 
ting application 

Negotiation  

Advance  Planning  

Negotiation/Planning  ... 

Marcti3l.  1997. 
May  1.  1997. 
March  31,  1997. 

ADDRESSES:  Completed  applications  for 
grants  should  be  sent  to  the  Director, 
Office  of  Self-Governnance,  U.S. 
Department  of  the  Interior,  Mail  Stop 
2548,  1849  C  Street  NW.,  Washington, 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kenneth  D.  Reinfield.  U.S.  Department 
of  the  Interior,  Office  of  Self- 
Governance.  1849  C  Street  NW.,  Mail 
Stop  2548.  Washington  DC  20240.  202- 
219-0204. 

SUMMARY  INFORMATION:  The  tribal  self- 
governance  program  is  designed  to 
promote  self-determination  by  allowing 
tribes  to  assume  more  control  through 
negotiated  annual  funding  agreements 
of  programs  operated  by  the  Department 
of  the  Interior.  The  Tribal  Self- 
Governance  Act  of  1994  (Public  Law 
103—413)  allows  for  negotaitions  to  be 
conducted  for  programs  operated  by  BIA 
and  for  programs  operated  by  other 
bureaus  and  offices  within  the 
Department  that  are  otherwise  available 
to  Indians  or  when  there  is  an  historical, 
cultural,  or  geographic  connection  to  an 
Indian  tribe. 

The  purpose  of  this  notice  is  to 
announce  the  availability  of  planning 
and  negotiation  grants  in  accordance 
with  the  self-govemnance  interim  rule 
published  in  the  Federal  Register  on 
April  23.  1996.  The  interior  rules  were 
established  at  25  CFR  1001  7  to  1001.10 


UMI 


and  will  be  used  to  govern  the 
application  and  selection  process  for 
tribes/consortia  to  receive  fiscal  year 
1997  negotiations  and  planning  grants 
as  specified  in  this  notice.  Applicants 
should  be  guided  by  the  requirements  in 
25  CFR  §§  1001.7  to  1001.10  in 
preparing  their  applications.  Copies  of 
the  interim  rules  published  in  the 
Federal  Register  on  April  23, 1996,  may 
be  obtained  from  the  information 
contact  person  identified  in  this  notice. 

Subject  to  the  discretion  of  the 
Director,  Office  of  Self-Govemance,  the 
following  types  of  grants  are  avialable  to 
tribes/consortia  in  1997  with  the 
deadlines  as  stated  below: 

(1)  Negotiation  Grants:  Up  to  10 
grants  of  no  more  than  $40,000  may  be 
made  available.  As  announced  in 
today's  Federal  Register,  the  closing 
date  for  submitting  completed 
appUcations  to  begin  p>articipation  in 
tribal  self-govemance  in  fiscal  year  1998 
or  calendar  year  1998  is  March  1.  1997. 
Applications  requesting  to  be  included 
in  the  apphcant  pool  to  begin 
participation  in  tribal  self-govemnance 
may  be  submitted  at  any  time.  Tribes/ 
consortai  selected  from  the  applicant 
pool  to  begin  participation  in  tribal  self- 
govemance  in  fiscal  year  1998  or 
calendar  year  1998,  may  be  eligible  to 
receive  a  negotiation  grant.  Each 
selected  tribe/consortium  will  be 
notified  by  March  15.  1997,  and  must 
submit  a  written  application  for  a 
negotiation  grant,  no  later  than  March 
31, 1997,  indicating  its  intention  to 
negotiate  an  annual  funding  agreement 
with  any  bureau  within  DOI  for  1998. 

(2)  Advance  Planning  Grants:  Up  to 
five  grants  of  no  more  5ian  $50,000  may 
be  made  available.  The  closing  date  for 
submitting  apphcations  to  receive  a 
grant  to  plan  for  future  participation  in 
the  tribal  self-govemance  program  is 
May  1,  1997.  No  later  than  June  1, 1997, 
each  appUcant  will  be  notified  by  letter 
from  the  Director,  Office  of  Self- 
Govemance  whether  it  has  been 
selected  to  receive  an  advance  planning 
grant. 

(3)  Negotiation/Planning  Grants  to 
Negotiate  Non-BIA  Programs:  Up  to  10 
grants  of  no  more  than  $40,000  may  be 
made  available.  The  closing  date  for 
submitting  applications  to  receive  a 
negotiation/planning  grant  for  existing 
self-govemance  tribes  to  negotiate  for 
DOI  non-BIA  programs  is  March  31, 
1997.  No  later  than  May  1,  1997,  each 
apphcant  will  be  notified  by  letter  from 
the  Director,  Office  of  Self-Govemance 
whether  it  has  been  selected  to  receive 

a  negotiation/planning  grant  to  negotiate 
non-BIA  programs. 

In  order  to  provide  sufficient  time  for 
tribes/consortia  to  effectively  use  the 
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planning  and  negotiation  grants,  the 
following  target  dates  have  been 
established  for  the  awarding  of  grants: 

(1)  Negotiation  Grants:  Since 
agreements  for  the  1997  fiscal  year  need 
to  be  signed  and  submitted  by  July  1, 
1997,  to  allow  sufficient  time  to  prepare 
for  negotiations,  new  participating  tribes 
will  be  selected  and  awarded 
negotiation  grants  by  May  1, 1997. 

(2)  Advance  Planning  Gmnts:  In  order 
to  avoid  delays  in  planning  activity  and 
futiu^  participation  in  tribal  self- 
govemance,  advance  planning  grants 
will  be  awarded  to  tribes/consortia  by 
July  1,1997. 

(3)  Negotiation/Planning  Gmnts  to 
Negotiate  Non-BIA  Programs:  Since 
agreements  for  the  1998  fiscal  year  need 
to  be  signed  and  submitted  by  July  1 , 
1997,  to  allow  sufficient  time  to  prepare 
for  negotiation  of  DOI  non-BIA 
programs,  negotiation/planning  grants 
for  existing  self-govemance  tribes  to 
negotiate  non-BIA  program  will  be 
awarded  by  May  15,  1997. 

Submitting  Applications 

(1)  Application  must  be  submitted  in 
accordance  with  the  interim  mle 
published  in  the  Federal  Register  on 
April  23,  1996,  and  by  the  deadlines 
identified  in  this  announcement. 

(2)  Apphcation  may  be  mailed  or 
hand-delivered. 

(3)  Apphcations  which  are  mailed 
must  be  postmarked  no  later  than  the 
date  given  in  this  notice  for  the 
particular  type  of  grant  being  applied 
for. 

Dated:  January  6,  1997. 
Wiliiam  A.  Sinclair, 

Director,  Office  of  Self-Govemance. 
[FR  Doc.  97-560  Filed  1-9-97;  8:45  am] 
BILUNS  COK  431«-«t^ 


Notice  of  DeadHne  for  Submitting 
Completed  Applications  To  Begin 
Participation  in  the  TrttMri  Self- 
Govemance  Program  In  Fiscal  Year 
1998  or  Calendar  Year  1998 

AGENCr:  Office  of  Self-Govemance, 
Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  apphcation  deadline. 


SUMMARY:  In  this  notice,  the  Office  of 
Self-Govemance  (OSG)  establishes  a 
March  1,  1997,  deadUne  for  tribes/ 
consortia  to  submit  completed 
applications  to  begin  participation  in 
the  tribal  self-governance  program  in 
fiscal  year  1998  or  calendar  year  1998. 
DATES:  Completed  application  packages 
must  be  received  by  the  Director,  Office 
of  Self-Govemance  by  March  1,  1997. 
ADDRESSES:  Application  packages  for 
inclusion  in  the  applicant  pool  should 


be  sent  to  the  Director.  Office  of  Self- 
Govemance,  U.S.  Department  of  the 
Interior.  Mail  Stop  2548,  1849  C  Street 
NW,  Washington  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kenneth  D.  Reinfeld.  U.S.  Department  of 
the  Interior,  Office  of  Self-Govemance. 
1849  C  Street  NW.  Mail  Stop  2548, 
Washington.  DC  20240,  202-219-0240. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Tribal  Self-Govemance  Act  of  1994 
(Pubhc  Law  103-413),  as  amended  by 
the  Fiscal  Year  1997  Omnibus 
Appropriations  Bill  (Pubhc  Law  104- 
208)  the  Director,  Office  of  Self- 
Govemance  may  select  up  to  50 
additional  participating  tribes/consortia 
per  year  for  the  tribal  self-govemance 
program,  and  negotiate  and  enter  into 
annual  written  funding  agreement  with 
each  participating  tribe.  The  Act 
mandates  that  the  Secretary  submit 
copies  of  the  funding  agreements  at  least 
90  days  before  the  proposed  effective 
date  to  the  appropriate  committees  of 
the  Congress  and  to  each  tribe  that  is 
served  by  the  Bureau  of  Indian  Affairs 
(BIA)  agency  that  is  serving  the  tribe 
that  is  a  party  to  the  funding  agreement. 
Initial  negotiations  with  a  tribe/ 
consortium  located  in  an  area  and/or 
agency  which  has  not  previously  been 
involved  with  self-govemance 
negotiations,  will  take  approximately 
two  months  from  start  to  finish. 
Agreements  for  an  October  1  to 
September  30  fiscal  year  need  to  be 
signed  and  submitted  by  July  1 
Agreements  for  a  January  1  to  December 
31  fiscal  year  need  to  be  signed  and 
submitted  by  October  1. 

Background 

On  Febmary  15,  1995,  an  interim  mle 
was  published  in  the  Federal  Register 
announcing  the  criteria  for  tribes  to  be 
included  in  an  appUcant  pool  and  the 
establishment  of  the  selection  process 
for  tribes/consortia  to  negotiate 
agreements  pursuant  to  the  Tribal  Self- 
Govemancet  Act  of  1994.  This  interim 
mle  was  added  to  Title  25  of  the  Code 
.of  Federal  Regulations  at  Part  1001  of 
Chapter  VI.  While  it  may  be  changed  by 
later  mlemaking,  the  Act  stipulates  that 
the  lack  of  promulgated  regulations  will 
not  limit  its  effect.  It  should  be  noted 
that  a  proposed  mlemaking  has  been 
negotiated  between  tribal  and  Federal 
members  of  a  self-govemance  negotiated 
mlemaking  committee  and  is  currently 
in  the  process  of  being  prepared  for 
publication  in  the  Federal  Register  for 
review  and  comment. 

Purpose  of  Notice 

The  interim  rules  established  at  25 
CFR  Parts  1001.1  to  1001.5  will  be  used 
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to  govern  the  application  and  selection 
process  for  tribes/ consortia  to  begin 
their  participation  in  the  tribal  self- 
governance  program  in  fiscal  year  199« 
and  calendar  vear  1998.  Applicants 
should  be  guided  by  the  requirements  in 
25  CFR  Parts  1001.1  to  1001.5  in 
preparing  their  appHcations.  Copies  of 
the  interim  rules  published  in  the 
Federal  Register  on  February  15,  1995. 
may  be  obtained  from  the  information 
contact  person  identified  in  this  notice. 

Tribes/consortia  wishing  to  be 
considered  for  participation  in  the  tribal 
self-governance  program  in  fiscal  year 
1998  or  calendar  year  1998  must 
respond  to  this  notice,  except  for  those 
which  are  (1)  currently  involved  with 
negotiations  with  the  Department;  (2) 
one  of  the  62  tribal  entities  with  signed 
agreements;  or  (3)  one  of  the  tribal 
entities  already  included  in  the 
applicant  pool  as  of  the  date  of  this 
notice. 

The  Director's  decision  on  the  actual 
number  of  tribes  that  will  enter 
negotiations  will  be  made  at  a  later  date 
Tribes  already  in  the  appUcant  pool  will 
retain  their  existing  ranking  with  tribes 
entering  the  applicant  pool  under  these 
rules  receiving  a  lower  ranicing.  Being  in 
the  applicant  pool  will  not  guarantee 
that  a  tribe  will  actually  be  provided  the 
opportunity  to  negotiate  in  any  given 
year.  However,  it  does  mean  that  a  tribe 
will  not  be  passed  over  by  a  tribe  with 
a  lower  ranldng  in  the  applicant  pool  or 
by  a  tribe  not  in  the  applicant  pool,  with 
the  exception  of  a  \hbe  already  in  the 
negotiation  process. 

For  example,  if  the  Department 
determines  that  five  tribes  will  be 
afforded  the  opportunity  to  negotiate 
self-governance  agreements  for  fiscal 
yeju- 1998  and  calendar  year  1998.  the 
five  tribes  with  the  highest  rankings 
would  be  notified  and  negotiations 
would  be  scheduled.  The  tribe  ranked 
sixth  on  the  list  would  then  have  the 
highest  ranking  to  negotiate  a  self- 
governance  agreement  for  1 999  or  might 
enter  negotiations  for  1998  if  one  of  the 
first  five  tribes  discontinued 
negotiations.  In  such  a  case,  the  tribe 
that  discontinued  negotiations  would 
remain  in  the  application  pool  with  its 
original  ranking  and  would  be  the  first 
to  be  selected  in  1998  for  negotiating 
agreements  commencing  in  1999. 

Dated:  January  6.  1997 
WilUuB  A.  Sinclair, 
Director,  Office  of  Self-Governance. 
IFR  Doc.  97-561  Filed  1-9-97;  8:45  am] 
MLUNQ  CODE  4310-02-11 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
apphed  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.]: 

Applicant:  Harold  L.  Ahlberg,  Irving, 
TX,  PRT-823758. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
[Acinonyx  jubatus]  from  Namibia  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Applicant:  Patricia  L.  Zerbini, 
WilHston.  FL.  PRT-823609. 

The  apphcant  requests  a  permit  to 
reexport  one  Asian  elephant  [Elephas 
maximus)  bom  in  captivity  to 
accompany  applicant  to  Circus  Krone. 
Munchen,  Germany  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species.  The  elephant  is  not  being 
exported  for  exhibition  purposes. 

Applicant:  McCarthy's  Wildlife 
Center.  Inc.,  West  Palin  Beach.  FL,  PRT- 
822008. 

The  applicant  has  requested  a  permit 
to  import  two  male  and  two  female 
captive-bom  cheetah  [Acinonyx 
jubatus),  from  the  De  Wildt  Cheetah 
Centre,  South  Africa,  for  the  purpose  of 
enhancement  of  the  species  through 
captive  propagation  and  education. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  430.  ArUngton.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  vnth  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  {16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Sea  World.  Inc..  Orlando. 
FL.  PRT-823561. 

Type  of  Permit:  Import  for  public 
display. 

Name  and  Number  of  Animals:  Polar 
Bear  (L^rsus  maritimus),  1. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
a  permit  to  import  to  Sea  World  of 
Cahfomia  for  the  purpose  of  public 
display  one  male  captive-bom  polar 
bear  for  the  purposes  of  public  display. 

Source  of  Marine  Mammals  for  Public 
Display:  Hagenbeck  Zoo.  Germany. 


Period  of  Activity:  Up  to  five  years 
from  issuance  of  a  permit,  if  issued. 

Apuiicant:  Sea  World.  Inc..  Orlando. 
FL,  p'RT-a23560. 

Type  of  Permit:  Import  for  pubUc 
display. 

Name  and  Number  of  Animals:  Polar 
Bear  (L^rsus  maritimus),  1. 

Summary  of  Activity  to  be 
Authorized:  The  appUcant  has  requested 
a  permit  to  import  to  Sea  World  of 
California  one  female  captive-bom  polar 
bear  for  the  purposes  of  public  display. 

Source  of  Marine  Mammals  for  Public 
Display:  Wuppertal  Zoo.  Germany. 

Period  of  Activity:  Up  to  five  years 
from  issuance  of  permit,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  N.  Fairfax 
Drive.  Room  430,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,!  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  January  7. 1997. 
Mary  EUen  Amtower, 
Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  97-652  Filed  1-9-97;  8:45  am] 
BHJJNQ  CODE  431 0-«6-4> 


Bureau  of  Indian  Affairs 

Distribution  of  Fiscal  Year  1997 
Contract  Support  Funds 

agency:  Bureau  of  Indian  ASairs, 

Interior. 

ACTION:  Notice  of  method  for 

distribution  and  use  of  Fiscal  Year  (FT) 

1997  contract  support  funds  (CSF). 

SUMMARY:  The  purpose  of  this 
Announcement  is  to  issue  the  Bureau  of 


UMI 


Indian  Affairs  (BIA)  administrative 
instructions  for  the  implementation  of 
Public  Law  (Pub.  L.)  93-638  as  amended 
by  Pub.  L.  103-413,  the  Indian  Self- 
Determination  Act  Amendments  of  1994 
(the  Act).  These  administrative 
instructions  are  designed  to  provide  BIA 
personnel  with  assistance  in  carrying 
out  their  responsibilities  when 
distributing  CSF.  These  instructions  are 
not  regulations  establishing  program 
requirements. 

DATES:  The  CSF  Needs  Report  for 
ongoing/existing  contracts  and  annual 
funding  agreements  are  due  on  July  15 
1997.  The  CSF  Needs  Reports  for  new 
and  expanded  contracts  and  annual 
funding  agreements  are  due  periodically 
throughout  the  year  as  the  need  arises. 
All  new  and  expanded  contracts  and 
annual  funding  agreements  starting 
between  October  1,  1996,  and  January  1, 
1997,  will  be  considered  to  have  a 
January  1.  1997,  start  date. 

ADDRESSES:  Bureau  of  Indian  Affairs, 
Division  of  Self-Determination  Services, 
1849  C  Street,  N.VV.,  MS-4603-MIB, 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Thomas,  Chief,  Division  of  Self- 
Determination  Services,  (202)  208-5727. 
SUPPLEMENTARY  INFORMATION:  A  total  of 
$95,829,000  is  available  for  contract 
support  requirements  (excluding 
construction  requirements)  during  FY 
1997.  Congressional  language  sets  a 
ceiling  on  the  amount  of  CSF  available 
in  FY  1997.  Of  this  amount  $90,829,000 
is  available  for  contract  support 
requirements  associated  with  FY  1997 
costs  of  ongoing  self-determination  and 
self-governance  awards  for  programs 
under  contract  prior  to  FY  1997.  The 
balance  of  $5,000,000  is  provided  to 
continue  the  Indian  Self-Determination 
(ISD)  Fund  to  provide  contract  support 
for  new  and  expanded  contracts  and 
annual  funding  agreements  first  entered 
into  in  FY  1997.  Each  BIA  Area  Office 
and  the  Office  of  Self-Governance 
(hereinafter  office)  has  the  responsibility 
for  tribes  located  within  their  respective 
area  to  work  with  the  tribes  in 
identifying  new  and  expanded  contracts 
and  annual  funding  agreements  and 
reporting  this  information  to  the 
Division  of  Self-Determination  Services 
as  specified  in  this  announcement.  CSF 
shall  be  added  to  awards  made  under 
Sec.  102  and  Title  IV  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  as  amended.  Awards 
made  under  the  authority  of  Sec.  103  of 
this  Act  shall  not  receive"  CSF  to  meet  - 
indirect  costs,  as  contract  support 
provisions  do  not  apply  to  Sec.  103 
grants. 
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Basis  for  Payment  of  CSF 

BIA  will  utilize  tribal  indirect  cost 
rates  to  determine  the  amount  of  CSF  to 
be  paid  to  eligible  contracting  tribes  and 
tribal  organizations  and  eligible  self- 
governance  tribes  and  tribal  consortia. 
In  determining  legitimate  indirect  cost 
requirements  each  area  and  self- 
governance  director  should  fund  only 
those  contracting  or  compacting  tribal 
organizations  that  have  an  approved 
indirect  cost  rate  for  either  FY  1995. 
1996  or  1997  or  indirect  cost  proposal 
currently  under  consideration  by  the 
Office  of  Inspector  General.  In  those 
instances  where  a  tribe  or  tribal 
organization  has  more  than  one 
approved  rate  or  a  current  proposal 
under  consideration  by  the  Office  of  the 
Inspector  General,  the  director  should 
use  the  most  current  rate  or  pending 
proposal  in  determining  the  amount  to 
award.  For  those  tribes  who  are  unable 
for  good  cause  to  negotiate  an  indirect 
cost  rate,  area  contract  officers  may 
negotiate  reasonable  lump  sum  amounts 
with  these  tribes. 

Ongoing/Existing  Contracts/Annual 
Funding  Agreements — Method  of 
Distribution 

Each  area  office  will  submit  CSF  need 
reports  to  the  Central  Office  for  ongoing 
contracts  and  annual  funding 
agreements  by  July  15,  1997.  A  final 
distribution  of  contract  support  will  be 
made  on  or  about  July  31,  1997.  CSF 
will  be  provided  to  each  office  from  the 
remaining  available  $90,829,000  based 
on  these  reports.  If  these  reports 
indicate  that  $90,829,000  will  not  be 
sufficient  to  cover  the  entire  need,  this 
amount  will  be  distributed  pro  rata,  so 
that  all  contractors  and  compactors 
receive  the  same  percentage  of  their 
reported  need. 

Should  the  amount  provided  for  these 
existing  contracts  and  annual  funding 
agreements  prove  insufficient,  a  tribe  or 
group  of  tribes  mavwish  to  reprogram 
funds  to  make  up  deficiencies  necessary 
to  recover  full  indirect  costs.  This  tribal 
reprogramming  authority  is  limited  to 
funds  for  programs  locaied  in  the  Tribal 
Priority  Allocation  'TPA)  portion  of  the 
tribal  budget.  Congressional  language 
does  not  provide  authority  for  the 
Bureau  to  reprogram  fijnds  from  other 
Bureau  programs  to  meet  any  CSF 
shortfalls. 

For  programs  other  than  TPA.  tribes 
are  not  constrained  from  recovering  full 
indirect  costs  from  within  the  overall 
program  and  contract  support  funds 
awarded  for  each  program. 

Each  office  will  be  suballotted  75 
percent  of  the  total  amount  which  was 
provided  in  FY  1996,  as  soon  as 


possible.  Accordingly,  each  office 
should  then  award  75  percent  of 
required  contract  support  to  each 
contract/compact  meeting  the  criteria 
established  below. 

All  contractors  and  self-governance 
tribes/consortia  with  either  a  FY  1995, 
1996.  or  1997  approved  indirect  cost 
rate,  current  indirec;t  cost  proposal,  or 
FY  1997  approved  lump  sum  amount 
are  eligible  for  75  percent  of  the 
appropriate  total  amount  to  be  paid  with 
the  first  allotment  of  CSF  in  FY  1997. 
After  the  second  allotment  of  CSF  is 
made  (approximately  July  31.  1997)  all 
contractors  and  self-governance  tribes/ 
consortia  should  again  receive  their  pro 
rata  share  of  CSF.  based  on  the  amount 
provided  at  that  time. 

An  ongoing/existing  contract  or 
annual  funding  agreement  is  defined  as 
a  BIA  program  operated  by  the  tribal 
contractor  on  an  ongoing  basis  which 
has  been  entered  into  prior  to  the 
current  fiscal  year.  An  increase  or 
decrease  in  the  level  of  funding  from 
year  to  year  for  such  contracts  or  annual 
funding  agreements  would  not  affe<:t  the 
designation  of  such  contracts  or  annual 
funding  agreements  as  being  ongoing. 
An  assumption  of  additional  BIA 
program  responsibilities  would  be 
required  to  trigger  a  change  in 
designation. 

Method  of  Distribution  for  New  and 
Expanded  Contracts/ Annual  Funding 
Agreements 

Each  office  will  submit  CSF  need 
reports  to  the  Central  Office  for  new  and 
expanded  contracts  and  annual  funding 
agreements  periodically  throughout  the 
year  as  new  contracts  or  annual  funding 
agreements  are  awarded  or  existing 
contracts  or  annual  funding  agreements 
are  expanded.  Funds  will  be  provided  to 
the  offices  as  these  reports  are  received 
and  will  be  taken  from  the  $5,000,000 
ISD  Fund.  These  funds  will  be 
distributed  on  a  first-come-first-serve 
basis  at  100  percent  of  need  using  the 
office  reports 

In  the  event  the  $5,000,000  is 
depleted,  new  or  expanded  contracts  or 
annual  funding  agreements  awarded 
after  this  fund  has  been  exhausted  will 
not  be  provided  any  CSF  during  this 
fi.scal  year  Requests  received  after  this 
fund  has  been  exihausted  will  be 
considered  first  for  funding  in  the 
following  year,  from  funds  appropriated 
for  this  purpose.  It  should  be  noted  that 
there  were  a  number  of  FY  1996  new 
and  expanded  contracts  and  annual 
funding  agreements  whidi  were  not 
funded  during  FY  1996.  and.  in  line 
with  the  process  outlined  herein,  they 
will  be  given  priority  for  funding  over 
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FY  1997  new  and  expanded  contracts 
and  annual  funding  agreements 

Priority  of  Funding  for  New  and 
Expanded  Contracts/Annual  Funding 
Agreements 

Contract  support  will  be  awarded 
from  the  ISD  fund  to  all  new  and 
expanded  contracts/annual  funding 
agreements  based  on  the  start  date  of  the 
award,  and  the  application  date,  on  a 
first-come-first-serve  basis.  An  Indian 
Self-Determination  Fund  "applicant 
roster"  shall  be  maintained,  which  shall 
list,  in  order  of  priority,  the  name  of  the 
tribe  or  tribal  organization,  the  name  of 
the  program,  the  start  date,  the 
application  date,  the  amount  of  program 
hinds,  the  program  cost  code(s).  the 
amount  of  contract  support  funds 
required,  and  the  date  of  approved 
Indirect  Cost  Rate  agreement  or  lump 
sum  agreement. 

"Start  date"  means  the  date  or 
commencement  of  operation  of  the  new 
or  expanded  portion  of  the  contract  or 
annual  funding  agreement  by  the  tribe/ 
consortium  or  tribal  organization. 
However,  because  the  Self- 
Determination  Act  provides  that 
contractsyannual  funding  agreements 
will  be  on  a  calendar  year  basis  unless 
otherwise  provided  by  the  tribe,  any 
start  date  on  or  prior  to  January  1  of 
each  year  shall  be  considered  a  January 
1  start  date. 

"Application  date"  shall  be  the  date 
of  the  request  by  the  tribe  which 
includes:  (1)  a  tribal  resolution 
requesting  a  contract  or  annual  funding 
agreement;  (2)  a  summary  of  the 
program  or  portion  thereof  to  be 
operated  by  the  Tribe/consortium  or 
Tribal  organization;  and  (3)  a  summary 
identifying  the  sourt;e  and  amount  of 
program  or  services  funds  to  be 
contracted  or  included  in  an  annual 
funding  agreement  and  contract  support 
requirements.  In  the  event  that  two 
tribes  or  tribal  organizations  have  the 
same  start  date  and  application  date, 
then  the  next  date  for  determination  of 
priority  shall  be  the  date  the  fully 
complete  application  was  received  by 
the  BIA. 

If  all  of  the  above  are  equal,  and  if 
funds  remaining  in  the  ISD  fund  are  not 
adequate  to  fill  the  entire  amount  of 
each  award's  contract  support 
requirement,  then  each  will  be  awarded 
a  proportionate  share  of  its  requirement 
and  shall  remain  on  the  Indian  Self- 
Determination  Fund  Roster  in 
appropriate  order  of  priority  for  future 
distributions. 

New  contract/annual  funding 
agreement  is  defined  as  the  initial 
transfer  of  a  program,  previously 


operated  by  the  BIA  to  the  tribe/ 
consortium  or  tribal  organisation. 

An  expanded  contract/annual  funding 
agreement  is  defined  as  a  contract/ 
annual  funding  agreement  which  has 
become  enlarged,  during  the  current 
fiscal  year  through  the  assumption  of 
additional  programs  previously 
operated  by  the  BIA. 

Criteria  for  Determining  CSF  Need  for 
New  and  Expanded  Contracts/Annual 
Funding  Agreements 

CSF  for  new  and  expanded  contracts/ 
annual  funding  agreements  will  be 
determined  using  the  following  criteria: 

1.  All  contracts/annual  funding 
agreements  initially  entered  into  in  FY 
1997  that  transfer  the  operation  of  a 
program  that  was  operated  by  the  BIA 
in  the  previous  fiscal  year  to  the  tribe. 
(TPA  programs  started  or  expanded  in 
FY  1997  that  are  a  result  of  a  change  in 
priorities  from  other  already  contracted 
programs  are  not  considered  new  or 
expanded.) 

2.  All  expansions  of  existing 
contracts/annual  funding  agreements 
that  call  for  the  tribe  to  assume  more  or 
additional  programs  previously 
operated  bv  the  BIA. 

3.  New  and  expanded  program 
assumptions  under  Self-Governance 
annual  hinding  agreements. 

Criteria  for  Determining  CSF  Need  for 
Ongoing/Existing  Contracts/Annual 
Funding  Agreements 

CSF  for  ongoing  and  existing 
contracts/annual  funding  agreements 
will  be  determined  using  the  following 
criteria: 

1.  All  TPA  contracted  programs  or 
those  programs  included  in  annual 
funding  agreements  in  FY  1996  and 
continued  in  FY  1997,  including 
contracted  or  annual  funding  agreement 
programs  moved  to  TPA  in  FY  1997. 
such  as  New  Tribes,  HIP.  and  Road 
Maintenance. 

2.  Direct  program  funding  increases 
due  to  inflation  adjustments  and  general 
budget  increases 

3.  TPA  programs  started  or  expanded 
in  FY  1997  that  are  a  result  of  a  change 
in  priorities  from  other  already 
contracted/annual  funding  agreement 
programs. 

4.  CSF  differentials  associated  with 
tribally-operated  schools  that  receive 
indirect  costs  through  the  application  of 
the  administrative  cost  grant  formula. 
These  differentials  are  to  be  calculated 
in  accordance  with  the  criteria 
prescribed  in  the  Choctaw  decision 
dated  September  18,  1992.  issued  by  the 
Contracting  Officer,  Eastern  Area  Office. 
Copies  of  this  decision  can  be  obtained 
by  calling  the  telephone  number 


provided  in  this  announcement.  Tribes 
that  received  differential  funding  under 
this  category  in  FY  1996  are  eligible  to 
receive  funding  from  this  account  in  FY 
1997.  Tribes  that  did  not  receive 
differential  funding  under  this  category 
in  FY  1996  are  eligible  for  funding  from 
the  ISD  hind. 

5.  CSF  will  be  distributed  to  the 
Office  of  Self-Governance  for  ongoing 
annual  funding  agreements,  on  the  same 
basis  as  area  offices.  All  additional  CSF 
requirements  will  be  met  from  the  ISD 
fund  in  accordance  with  the  criteria 
established  above. 

6.  Funds  available  for  Indian  Child 
Welfare  Act  (ICWA)  programs  or 
reprogrammed  from  ICWA  to  other 
programs  will  be  considered  ongoing  for 
the  purposes  of  payment  of  contract 
support  costs.  ' 

7.  The  use  of  CSF  to  pay  prior  year 
shortfalls  is  not  authorized. 

8.  Programs  funded  from  sources 
other  than  those  listed  above  that  were 
contracted  in  FY  1996  and  are  to  be 
contracted  in  FY  1997  are  considered  as 
ongoing. 

Dated:  December  31. 1996. 
Elizabeth  L.  Homer. 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  97-573  Filed  1-9-97:  8:45  am) 

BILLING  CODE  431(M>2-P 


Receipt  of  Petition  for  Reassumption 
of  Jurisdiction  From  the  Chevak 
Traditional  Council  of  Chevak,  Alaska 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  published  in 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 

The  Indian  Child  Welfare  Act  of  1978 
(Pub.  L.  95-608)  provide,  subject  to 
certain  specified  conditions,  that  Indian 
tribes  may  petition  the  Secretary'  of  the 
Interior  for  reassumption  of  jurisdiction 
over  Indian  child  custody  proceedings. 

In  accordance  with  25  CFR  Part  13. 
this  is  notice  that  a  petition  has  been 
received  by  the  Secretary  from  the 
Chevak  Traditional  Council  of  Chevak. 
Alaska,  for  the  tribal  reassumption  of 
jurisdiction  over  Indian  child  custody 
proceedings  in  the  State  of  Alaska.  The 
petition  is  under  review  and  may  be 
inspected  or  copied  at  the  Bureau  of 
Indian  Affairs,  Office  of  Tribal  Services, 
1849  C  St.,  NW.,  room  4603  MIB, 
Washington,  DC  20240. 


UMI 


Dated:  December  26,  1996. 
Elizabeth  L.  Homer, 

Acting  Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  97-571  Filed  1-9-97;  8:45  am) 
BILUNG  CODE  4310-02-M 
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Approval  of  Petition  for  Reassumptlon 
of  Exciusive  Jurisdiction  by  the  Forest 
County  Potawatomi  Community  of 
Crandon,  Wisconsin,  Over  Indian  Child 
Custody  Proceedings  involving  Indian 
Children  Who  Are  Enrolled  or  Eligible 
for  Enrollment  With  the  Forest  County 
Potawatomi  Community,  Crandon, 
Wisconsin  and  Who  Reside  or  Are 
Domiciled  Within  the  Exterior 
Boundaries  of  the  Forest  County 
Potawatomi  Communities,  in  the  State 
of  Wisconsin,  in  the  Counties  of 
Forest,  Oconto,  and  Marinette 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  Forest  County 
Potawatomi  Community  of  Crandon, 
Wisconsin,  has  filed  a  petition  with  the 
Department  of  the  Interior  to  reassurae 
exclusive  jurisdiction  over  Indian  child 
custody  proceedings  involving  Indian 
children  who  are  enrolled  or  ehgible  for 
enrollment  with  the  Forest  County 
Potawatomi  Community,  Crandon. 
Wisconsin  and  who  reside  or  are 
domiciled  within  the  exterior 
boundaries  of  the  Forest  County 
Potawatomi  Communities,  in  the  State 
of  Wisconsin,  in  the  Counties  of  Forest. 
Oconto,  and  Marinette. 

The  Assistant  Secretary — Indian 
Affairs  has  reviewed  the  petition  and 
determined  that  tribal  exercise  of 
jurisdiction  is  feasible  and  that  the  tribe 
has  a  suitable  plan  for  exercising  such 
jurisdiction.  This  notice  constitutes  the 
official  approval  of  the  the  Forest 
County  Potawatomi  Community's 
petition  by  the  Department  of  the 
Interior. 

EFFECTIVE  DATE:  The  Forest  County 
Potawatomi  Community,  Crandon. 
Wisconsin,  reassumes  exclusive 
jurisdiction  by  March  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
principal  author  of  this  document  is 
Betty  Tippeconnie,  Department  of  the 
Interior.  Bureau  of  Indian  Affairs.  Office 
of  Tribal  Services.  1849  C  St.,  N.W., 
Mail  Stop  4603  MIB,  Washington,  D.C., 
20240.  (202)208-2721. 
SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Assistant  Secretary- 
Indian  Affairs  to  publish  this  notice  is 
contained  in  25  CFR  13.14  and  209  DM 
8.  Section  108  of  the  Indian  Child 
Welfare  Act  of  1978.  Pub.  L.  95-608,  92 


Stat.  3074.  25  U.S.C.  1918.  authorizes 
Indian  tribes  that  occupy  a  reservation 
as  defined  in  25  U.S.C.  1903(10)  over 
which  a  state  asserts  jurisdiction  over 
Indian  child  custody  proceedings, 
pursuant  to  Federal  statute,  to  reassume 
jurisdiction  over  such  proceedings. 

To  reassume  such  jurisdiction,  a  tribe 
must  first  file  a  petition  in  the  manner 
prescribed  in  25  CFR  Part  13.  Notice  of 
receipt  of  this  petition  was  published  in 
the  Federal  Register,  Vol.  60,  No.  211, 
page  55588,  on  November  1,  1995.  The 
petition  is  then  reviewed  by  the 
Department  of  the  Interior  using  criteria 
set  out  in  25  CFR  1 3. 1 2.  If  the 
Department  finds  tiiat  the  tribe  has 
submitted  a  suitable  plan  and  that  tribal 
exercise  of  jurisdiction  is  feasible,  the 
petition  is  approved  by  publication  in 
the  Federal  Register. 

The  geograpmc  areas  subject  to  the 
reassumption  of  exclusive  jurisdiction 
by  the  Forest  County  Potawatomi 
Community,  Crandon,  Wisconsin,  are 
within  the  exterior  boundaries  of  the 
Forest  County  Potawatomi 
Communities,  in  the  State  of  Wisconsin, 
in  tke  Counties  of  Forest.  Oconto,  and 
Marinette. 

Dated:  December  23,  1996. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[PR  Doc.  97-572  Filed  1-9-97;  8:45  am) 

BILUNG  CODE  4310-02-M 


Minerals  Management  Service 

Outer  Continental  Shelf,  Alaska 
Region,  Cook  inlet  Oil  and  Gas  Lease 
Sale  149 

AGENCY:  Minerals  Management  Service. 
ACTION:  Availability  of  Environmental 
Assessment  (EA)  and  finding  of  no 
significant  impact  (FONSI)  for  a  revision 
to  the  oil  and  gas  lease  sale  proposal  for 
Cook  Inlet,  sale  149. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  has  prepared  an  EA  for 
a  revision  to  the  Cook  Inlet,  Sale  149 
proposal.  The  revised  proposal  reduces 
the  area  being  considered  for  leasing. 
Based  on  the  conclusions  of  the  EA,  the 
MMS  has  prepared  a  FONSI.  A  45-day 
comment  period  on  the  revised  proposal 
and  EA  will  commence  upon 
publication  of  this  Notice  in  the  Federal 
Register. 

ADDRESSES:  A  copy  of  the  EA  and 
FONSI  is  available  to  the  pubfic  upon 
request  from  the  Regional  Director. 
Minerals  Management  Service.  Alaska 
Region,  949  East  36th  Avenue, 
Anchorage,  Alaska  99508-4302. 
Attention:  Public  Information.  Copies 
can  be  requested  by  telephone,  (907) 


271-6070,  or  1-800-764-2627.  A  copy 
can  also  be  requested  bv  fax  at  (907) 
271-6805.  Ask  for  the  ''Cook  Inlet  EA." 
Address  comments  to  the  Regional 
Supervisor,  Leasing  and  Environment  at 
the  address  or  fax  number  stated  above. 
SUPPLEMENTARY  INFORMATION:  A  final 
Environmental  Impact  Statement  (EIS) 
made  available  on  Januan  30.  1996  (61 
FR  3052)  analyzed  the  Cook  inlet  Sale 
149  proposal  as  ofTering  approximately 
2  miUion  acres.  The  revised  proposal  for 
Sale  149  would  offer  for  lease 
approximately  430.000  acres  north  of 
Anchor  Point  in  Cook  Inlet.  Based  on 
the  conclusions  presented  in  the  EA.  a 
FONSI  was  prepared  and  a 
determination  was  made  that  a 
supplemental  EIS  is  not  needed. 

Dated  lanuarv'  7.  1997. 
Carolita  U.  Kallaur, 

Deputy  Director.  Minerals  Management 
Senice. 

IFR  Doc.  97-603  Filed  1-9-97;  8:45  am) 

BILUNG  CX>OE  4310-MR-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

AGENCY:  Notice  of  Information 
Collection  Under  Review:  Evaluation  of 
the  Comprehensive  Community-Wide 
Approach  to  Gang  Prevention, 
Intervention,  and  Suppression 
Program— "Aggregate  Data  forms:  Police 
and  School." 

The  proposed  information  collection 
IS  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  March  11.  1997. 

We  request  written  comments  and 
suggestions  fi-om  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evacuate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimates  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used, 

(3j  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  inchiding  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collef:tion  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Marilyn  Landon.  Program  Manager. 
Office  of  [uvenile  Justice  and 
Delinquency  Prevention  at  (202)  307- 
0586.  To  ret:eive  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  or  additional  mformation. 
please  contact  Marilyn  Landon.  202- 
307-O=i86,  Office  of  juvenile  Justice  and 
Delinquencv  Prevention,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice.  Room  782.  633  Indiana  Avenue. 
N'W.  Washington.  DC  20531. 
•Additionally,  comments  may  be 
submitted  to  the  Department  of  Justice. 
(DOJ),  Justice  Management  Division. 
Information  Management  and  Security 
Staff.  Attention;  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW.. 
Washington,  DC  20530,  or  via  facsimile 
to  1202) 514-1534. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Evaluation  of  the  Comprehensive 
Community-Wide  .Approach  to  Gang 
Prevention,  Intervention,  and 
Suppression  Program  "Aggregate  Data 
Forms.  Police  and  School." 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  ot  lustice  sponsoring  the 
collection:  Form:  None.  Sponsored  by 
the  Office  of  Juvenile  Justice  and 
Delinquencv  Prevention,  Office  of 
Justice  Program,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  ivill  he  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-Profit 
Institutions.  Other:  State,  Local,  or 
Tribal  Government.  The  study  will 
obtain  interview  and  test  information  on 
youth  background,  social  adjustment, 
deviancy/crime  activity,  self-esteem, 
and  depression/personality  adjustment. 
It  will  determine  the  effectiveness  of  the 
program,  comparing  program  subjects  to 
non-program  gang  youth  of  the  same 
ages,  approximately  13  to  20  years  old, 
and  their  backgrounds. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 


respond:  31  (11  police  +  20  school  at  5 
sites  @  11.88  hrs  per  respondent). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  368.28  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  January  6,  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  lustice. 
IFR  Doc   97-567  Filed  1-9-97:  8:45  am] 
BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  t)een  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projei;ts 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 


work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  supersedes 
decisions  thereto,  contain  no  expiration 
dates  and  are  effective  from  their  date  of 
notice  in  the  Federal  Register,  or  on  the 
date  written  notice  is  received  by  the 
agency,  whichever  is  earlier.  These 
decisions  are  to  be  used  in  accordance 
with  the  provisions  of  29  CFR  Parts  1 
and  5.  Accordingly,  the  applicable 
decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  everv  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
■'General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014. 
Washington,  D,C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


UMI 


Volume  I 

Connecticut 

CT960001  (Mar.  15,  1996) 
CT960003  (Mar.  15,  1996) 
CT960004  (Mar.  15,  1996) 

Volume  11 
Virginia 
VA96005(Mar.  15,  1996) 
VA96014  (Mar.  15,  1996) 
VA96018  (Mar.  15,  1996) 
.  VA96022  (Mar.  15.  1996) 
VA96023  (Mar.  15,1996) 
VA96031  (Mar.  15,  1996) 
VA96033  (Mar.  15,  1996) 
VA96036(Mar.  15,  1996) 
VA96054(Mar.  15,  1996) 
VA96065  (Mar.  15,  1996) 
VA96067  (Mar.  15,  1996) 
VA96085  (Mar.  15,  1996) 
VA96087  (Mar.  15,  1996) 
VA96088(Mar.  15,  1996) 
VA96108  (Mar.  15,  1996) 

Volume  III 

Kentucky 

KY96dO01  (Mar.  15,  1996) 
KY960O02  (Mar.  15,  1996) 
KY960003  (Mar.  15,  1996) 
KY960004  (Mar,  15,  1996) 
KY 960006  (Mar.  15,  1996) 
KY960007  (Mar.  15,  1996) 
KY960025  (Mar.  15,  1996) 
KY960027  (Mar.  15,  1996) 
KY960028  (Mar.  15,  1996) 
KY960029  (Mar.  15,  1996) 
KY960035  (Mar.  15,  1996) 

South  Carolina 

SC960033  (Mar.  15,  1996) 

Volume  rV 

Indiana 
IN960001  (May  17.  1996) 
IN960002  (Mar.  17,  1996) 
IN960004  (Mar.  17,  1996) 
IN960006  (Mar.  17,  1996) 
IN960017  (Mar.  17,  1996) 
rN960018  (Mar.  17,  1996) 

Minnesota 
MN960005  (Mar.  15,  1996) 
MN960007  (Mar.  15,  1996) 
MN960008  (Mar.  15,  1996) 
MN960015  (Mar.  15,  1996) 
MN960027  (Mar.  15,  1996) 
MN960031  (Mar.  15,  1996) 
MN960039  (Mar.  15,  1996) 
MN960058  (Mar.  15,  1996) 
MN960059  (Mar.  15.  1996) 
MN960061  (Mar  15.  1996) 
Ohio 
OH960001  (Mar.  15,  1996) 
OH960002  (Mar.  15,1996) 
OH960003  (Mar.  15,  1996) 
OH960028  (Mar.  15,  1996) 
OH960029  (Mar.  15.1996) 
OH960034  (Mar.  15,  1996) 
OH960035  (Mar.  15,  1996) 
OH960036  (Mar.  15,  1996) 
OH960038  (Mar.  15,  1996) 

Volume  V 

Louisiana 

LA960004  (Mar.  15.  1996) 
LA960005  (Mar.  15.  1996) 
LA960009  (Mar.  15.  1996) 
LA960010  (Mar.  15,  1996) 
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LA960018  (Mar.  15,  1996) 
Missouri 

MOgeoOOl  (Mar.  15,  1996) 
MO960002  (Mar.  15.  1996) 
MO96OO03  (Mar.  15,  1996) 
MO960007  (Mar.  15,  1996) 
MO960009  (Mar,  15,  1996) 
MO960010  (Mar.  15,  1996) 
MOgeoOll  (Mar.  15,  1996) 
MO960016  (Mar.  15.  1996) 
MC)960017(Mar.  15,  1996) 
MO960019  (Mar.  15.  1996] 
MO960043  (Mar.  15.  1996) 
MO960048  (Mar.  15.  1996) 
MC)960049  (Mar.  15.  1996) 
MO960050  (Mar.  15,  1996) 
MD960051  (Mar.  15.  1996) 
MO960054  (Mar.  15,  1996) 
MO960055  (Mar.  15.1996) 
MO960057  (Mar.  15.  1996) 
MO960059  (Mar.  15,  1996) 
MC)960062  (Mar.  15,  1996) 
MO960063  (Mar.  15,  1996) 
MC)960064  (Mar.  15,  1996) 
MC)960065  (Mar.  15,  1996) 
MO960070  (Mar.  15,  1996) 

Nebraska 
NE960001  (Mar.  15,  1996) 
NE960O03  (Mar.  15,  1996) 
NE960059  (Mar.  15,  1996) 

New  Mexico 

NM960001  (Mar.  15.  1996) 


Volume  VI 

Arizona 

AZ960002  (Mar. 

15 

,  1996) 

California 

CA960043  (Mar. 

15 

,  1996) 

CA960048  (Mar. 

15, 

,  1996) 

Colorado 

CO960O02  (Mar. 

15, 

,  1996) 

CO960004  (Mar. 

15, 

1996) 

CO960006  (Mar. 

15, 

1996) 

CO960007  (Mar. 

15, 

1996) 

CO960008  (Mar, 

15, 

1996) 

CO960OO9  (Mar. 

15, 

1996) 

CO960010  (Mar. 

15, 

1996) 

CO960022  (Mar, 

15, 

1996) 

CO960025  (Mar. 

15, 

1996) 

South  Dakota 

SD960005  (Mar. 

15, 

1996) 

SD960006  (Mar 

15, 

1996) 

General  Wage  Determination 

Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  mav  be 
found  in  the  Govemmen»  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 


the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from;  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C  20402.  (202) 
512-1800. 

When  ordenng  hard -copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  Januarv'  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers' 

Signed  at  Washington,  D.C,  this  3rd  day  of 
lanuan'  3.  1997. 

Phillip  J.  Gloss, 

Chief.  Branch  of  Construction  Wage 

Determinations 

|FR  Doc  97-366  Filed  1-9-97;  8  45  am] 

BILUNG  COOe  *i10-?7-M 


Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request  Consumer  Price  Index 
Revision  Housing  Survey;  Correction 

AGENCY:  Bureau  of  Labor  Statistics, 
Labor. 

ACTION:  Correction. 


SUMMARY:  In  notice  document  96-33025 
beginning  on  page  68299  in  the  issue  of 
Friday.  December  27,  1996.  make  the 
following  corrections: 

On  page  68299  in  the  second  column, 
the  notice  stated  that  the  Bureau  of 
Labor  Statistics  is  sohciting  comments 
concerning  the  "proposed  revision  of 
the  'Consumer  Price  Index  Revision 
Housing  Sur\-ey '."  This  should  be 
corrected  to  read  comments  concerning 
the  "proposed  new  'Consumer  Price 
Index  Revision  Housing  Sur\'ey','  On 
page  68300  in  the  first  column!  the  title 
is  listed  as  the  "Consumer  Price  Index 
Housing  Survey".  This  should  be 
corrected  to  read  the  "Consumer  Price 
Index  Revision  Housing  Survey"  Also 
on  page  68300  in  the  first  column, 
"Total  Respondents:  149,482"  should  be 
corrected  to  read  "Total  Responses: 
149.482." 

Signed  at  Washington.  DC,   this  6t.h  day  of 
lanuaiy.  1997, 

W.  Stuart  Rust,  Jr.. 

Acting  Chief.  Division  of  Management 
Systems.  Bureau  of  Labor  Statistics. 
iFR  Doc   97-623  Filed  1-9-97:  8. 45  am) 
BILUNG  CODE  4510-24-M 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  96-145] 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA) 
ACTION:  Notice  of  agency  report  forms 
under  0MB  review 

SUMMARY:  The  ^National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and;  or 
continuing  information  collections,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  3506(c)(2)(A)).  The  reports  will 
be  utilized  by  the  Office  of  Small  and 
Disadvantaged  Business  Utilization  as  a 
method  for  determining  if 
developmental  assistance  provided  to 
small  disadvantaged  businesses  by 
prime  contractor's  performance  meets 
the  standards  established  in  NASA 
policy.  The  Agency's  ability  to  manage 
the  program  effectively  would  be  greatly 
diminished  without  receiving  the 
described  reports,  which  are  part  of  the 
ongoing  performace  fee  evaluation 
process. 

DATES:  All  comments  should  be 
submitted  by  March  20.  1997. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Richard  Kail.  Code  HK. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001.  All  comments  will  become  a 
matter  of  public  record  and  will  be 
summarized  in  NASA's  request  for 
Office  of  Management  and  Budget 
(OMB)  approval. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bessie  B.  Berrv,  NASA  Reports  Officer. 
(202) 358-1368. 

Reports 

Title:  Small  Business  and  Small 
Disadvantaged  Business  Concerns. 

Type  of  review:  Extension. 

Need  and  Uses:  For  contracts  over 
$500,000,  uncompensated  overtime 
information  is  used  to  evaluate  offerors' 
proposals  to  determine  (i)  whether  a 
contractor  will  be  able  to  hire  and  retain 
quahfied  individuals,  (ii)  whether 
uncompensated  overtime  hours  will  be 
projjerly  accounted,  and  (iii)  the 
vahdity  of  the  proposed  uncompensated 
hours. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  State. 
Local,  or  Tribal  Government. 

Number  of  Respondents  657. 

Responses  Per  Respondent:  1. 

Annual  Responses:  657. 


Hours  Per  Request:  4. 

Annual  Burden  Hours:  2,628. 

Frequency  of  Report:  As  required. 

Dated:  December  19, 1996. 
Russell  S.  Rice, 
Director,  IRM  Division. 
(PR  Doc.  97-133  Filed  1-9-97;  8:45  am] 
BILLING  CODE  7S10-01 -M 


[Notice  97-003] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Sun-Earth  Connection  Advisory 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  hi  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee.  Sun-Earth 
Connection  Advisory  Subcommittee. 

DATES:  Monday.  February  3,  1997,  8:30 
a.m.  to  5:00  p.m.;  Tuesday,  February  4, 
1997,  8:30  a.m.  to  5:00  p.m.;  and 
Wednesday,  February  5,  1997,  8:30  a.m. 
to  5:00  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Admmistration,  MIC  Room  7H46 
300  E  Street,  SW.,  Washington,  DC 

20546 

FOR  FURTHER  INFORMATION  CONTACT: 

George  L.  Withbroe,  Code  SA,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546.  (202)  358-2150. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 

— Sun-Earth  Connection  Program 
Overview:  Budget.  Ongoing  Program, 
Future  Activities. 

— Program  Reports  for  Magnetospheric 
Physics:  Heliospheric  Physics;  Solar 
Physics;  and  lonospheric- 
Thermosphenc-Mesopheric  Physics 

— Strategic  Planning  Activities  and 
Development  of  Sun-Earth- 
Hehosphere  Roadmap 

— Discussion  and  writing  Groups 

it  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 


Dated:  Januan,  3,  1997. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

|FR  Doc.  97-532  Filed  1-9-97;  8:45  am] 
BILUNG  CODE  7510-01-M 

[Notice  97-002] 

Aerospace  Safety  Advisory  Panel; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 
DATES:  February  6,  1997,  2  p.m.  to  3:30 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street, 
SW.,  Room  7H46  (MlC-7),  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Norman  B.  Starkey,  Code  Q-1, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 
(202/358-0914). 

SUPPLEMENTARY  INFORMATION:  The 
Aerospace  Safety  Advisory  Panel  will 
present  its  annual  report  to  the  NASA 
Administrator.  This  is  pursuant  to 
carrjdng  out  its  statutory  duties  for 
which  the  Panel  reviews,  identifies, 
evaluates,  and  advises  on  those  program 
activities,  systems,  procedures,  and 
management  activities  that  can 
contribute  to  program  risk.  Priority  is 
given  to  those  programs  that  involve  the 
safety  of  human  flight.  The  major 
subjects  covered  will  be  the  Space 
Shuttle,  International  Space  Station, 
Computer  Hardware/Software  and 
Aeronautical  Programs.  The  Aerospace 
Safety  Advisory  Panel  is  chaired  by  Paul 
M.  Johnstone  and  is  composed  of  8 
members  and  6  consultants.  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room 
(approximately  60  persons  including 
members  and  consultants  of  the  Panel). 
Type  of  Meeting:  Open. 

Agenda 

Thursday,  February  6 

2:00  p.m. — Presentation  of  the  findings 
and  recommendations  of  the 
Aerospace  Safety  Advisory  Panel 

3:30  p.m. — Adjourn 
All  attendees  will  be  requested  to  sign 

an  attendance  register. 


UMI 
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Dated:  January  3.  1997. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

IFR  Doc.  97-,531  Filed  1-9-97;  8:45  am] 

BILUNG  CODE  751IM)1-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules';  request  for 
comments. 


SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  Propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites' 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
February  24,  1997.  Once  the  appraisal  of 
the  records  is  completed.  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  \  ear 
U.S.  Government  agencies  create 
billionsof  records  on  paper,  film. 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  Uie  records  and  what 


happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agencv  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
.    and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  manv  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated'for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  I'nited 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force  (Nl- 
AFU-97-5).  Immediate  disposal  of 
temporary  fire  protection  records  no 
longer  being  created  because  they  are 
superseded  by  a  EX3D  electronic 
recordkeeping  system. 

2.  Department  of  Commerce,  Patent 
and  Trademark  Office  (Nl-241-96-3). 
Revisions  to  the  comprehensive 
schedule  for  the  Office  of  the  Assistant 
Commissioner  for  Patents. 

3.  Department  of  Labor.  Employment 
Standards  Administration  (Nl-155-96- 
1).  Reduction  in  retention  period  for 
general  correspondence  files  of  the 
Wage  and  Hour  Division. 

4.  Department  of  Treasury,  Bureau  of 
Public  Debt  (Nl-53-97-2).  One  time 
reduction  in  retention  period  for  U.S. 
Savings  Bond  records. 

5.  Small  Business  Administration. 
Disaster  Assistance  Loan  Program  Office 
(Nl-309-96-1),  Declined  disaster 
declaration  files 


NATIONAL  INSTITUTE  FOR  LITERACY 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  National  Institute  for  Literacy 

(NIFL).  ^ 

ACTION:  Notice. 


Dated:  January  3,  1997. 
lames  W.  Moore, 

Assistant  Archivist  for  Records 

Administmtmn 

IFR  Doc  97-57.5  Filed  1-9-97;  8:45  am] 

BILUNG  CODE  7S1S-01-Jy| 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq,).  this  notice  announces  an 
Information  Collection  Request  (ICR)  by 
the  NIFL.  The  ICR  describes  the  nature' 
of  the  information  collection  and  its 
expected  cost  and  burden. 

DATES:  Comments  must  be  submitted  by 
March  11.  1907 

FOR  FURTHER  INFORMATION  CONTACT: 

Jaleh  Behroozi  Soroui  at  (202)  632-1506 

ore-mail  JSoroui@nifl.gov 

SUPPLEMENTARY  INFORMATION: 
Title 

Application  for  technology  award  to 
provide  funding  to  expand  Literacy 
Information  and  Communication 
System  (LLNCS)  activities,  re.sources  and 
ser\  ices  for  the  adult  literacy 
community. 


Abstract 

The  National  Literacy  Act  of  1991 
established  the  National  Institute  for 
Literacy  and  required  that  the  NIFL 
conduct  basic  and  applied  research  and 
demonstrations  on  literacy:  collect  and 
disseminate  information  to  Federal. 
State  and  local  entities  with  respect  to 
literacy;  and  improve  and  expand  the 
system  for  delivery  of  literacy  services. 
This  form  will  be  used  by  organizations 
to  apply  for  funding  to  expand  LINCS 
regional  hubs  activities,  resources,  and 
services  that  will  enhance  technological 
capacity  for  electronic  exchange  across 
the  literacy  community.  Evaluations  to 
determine  successful  applicants  will  be 
made  by  a  panel  of  literacy  experts 
using  the  published  criteria.  The 
Institute  will  use  this  information  to 
make  a  minimum  of  one  cooperative 
agreement  award  for  a  period  of  up  to 
3  years. 

Burden  Statement  The  burden  for 
this  collection  of  information  is 
estimated  at  55  hours  per  response.  This 
estimate  includes  the  time  needed  to 
review  instructions,  complete  the  form, 
and  review  the  collection  of 
information 

Respondents:  Statewide  .^dult  Basic 
Education  and  Literacy  Organizations. 
Regions  II.  Ill  and  I\' 

Estimated  Number  of  Respondents: 
15. 

Estimated  Number  of  Responses  Per 
Respondent  1 
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Estimated  Total  Annual  Burden  on 
Respondents:  210  hours. 

Frequency  of  Collection:  One  time 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
laleh  Behroozi  Soroui.  National  Institute 
for  Uteracy,  800  Connecticut  Ave.,  NW. 
Suite  200.  Washington,  DC  20006, 

Request  for  Comments 

NTFL  solicits  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility, 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
proposed  collection  of  information, 

liii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  of 
other  forms  of  information  technology, 
e,g.,  permitting  electronic  submission  of 
responses. 
Andrew  [.  Hartman. 
Director.  MFL 
(FR  Doc.  97-622  Filed  1-9-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-250  and  50-251] 

Florida  Power  and  Light  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
31  and  DPR-^1  issued  to  Florida  Power 
and  Light  Company  (FPL  or  the 
licensee)  for  operation  of  the  Tiu-ltey 
Point  Nuclear  Generating  .Station,  Units 
3  and  4.  located  in  Dade  County, 
Florida 

The  proposed  amendment  would 
modify  the  Turkey  Point  Units  3  and  4 
Technical  Specifications  (TS)  to  change 
the  Reactor  Coolant  Pump  (RCP) 
flywheel  surveillance  requirement.  The 
proposed  change  will  require  RCP 
flywheel  inspections  once  every  ten 
years. 


Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendments  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because: 

The  safety  function  of  the  RCP  flywheels 
is  to  provide  a  coastdown  period  during 
which  the  RCPs  would  continue  to  provide 
reactor  coolant  flow  to  the  reactor  after  loss 
of  fxjwer  to  the  RCPs.  The  maximum  loading 
on  the  RCP  motor  flywheel  results  from 
overspeed  following  a  large  LOCA  |!oss-of- 
coolant  accident).  The  estimated  maximum 
obtainable  speed  in  the  event  of  a  LOCA  was 
established  conservatively.  The  proposed 
change  does  not  affect  that  analysis.  Reduced 
coastdown  times  due  to  a  single  failed 
fljTvhee!  is  bounded  by  the  locked  rotor 
(instantaneous  seizure!  analysis,  therefore,  it 
would  not  place  the  plant  in  an  unanalyzed 
condition.  Therefore,  these  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated, 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  p>ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  use  of  the  modified  specifications  can 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  since  the  proposed  amendments 
will  not  change  the  physical  plant  or  the 
modes  of  plant  operation  defined  in  the 
facility  ofjerating  license.  No  new  failure 
mode  is  introduced  due  to  the  change  in 
flywheel  insfsection  frequency  since  the 
proposed  changes  do  not  involve  the 
addition  or  modification  of  equipment,  nor 
do  they  alter  the  design  or  operation  of 
affected  plant  systems,  structures,  or 
components. 


(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  operating  limits  and  functional 
capabilities  of  the  affected  systems, 
structures,  and  components  are  basically 
unchanged  by  the  proposed  amendments. 
The  [Westinghouse  Owners  Group]  VVOG 
effort  includes  FPL  Turkey  Point  Units  3  and 
4  flywheels.  FPL  has  performed  37  flywheel 
inspections  with  no  indications  affecting 
fiywheel  integrity.  The  margins  of  safety 
defined  in  RG  (Regulatory  Guide]  1.14. 
Revision  1  used  in  the  analysis  are  not 
significantly  changed.  Detailed  stress  and 
fracture  analyses  as  well  as  risk  analysis  have 
been  completed  with  the  results  indicating 
that  there  would  be  no  change  in  the 
probability  of  failure  for  RCP  motor  flywheels 
if  ail  inspections  were  eliminated.  Therefore 
these  changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  ba.sed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  tlie  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  ver>' 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom' 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
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delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NVV.,  Washington,  DC. 
The  filing  of  requests  for  hearing  and 

petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  10,  1997.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  'Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Florida 
International  University,  University 
Park,  Miami,  Florida  33199.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
inter\'ene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretar\-  or  the 
designated  Atomic  Safety' and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  inten.'ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  13)  the  possible 
effect  of  any  order  which  mav  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identif)^  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 


petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Nol  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  willnot  be  permitted  to 
participate  as  a  partv 

Those  permitted  to  inter\'ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cro.ss-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  lake 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretar\  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commissions  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW  .  Washington.  DC:.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
M800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to 
Frederick  ].  Kebdon:  petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  he  sent  to  the 
Office  of  the  frt^neral  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and  to  JR. 
Newman,  E.squire.  Morgan.  Lewis  & 
Bockius.  1800  M  Street.  NW.. 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.7l4(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  17,  1996. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC.  and  at  the 
local  public  document  room  located  at 
the  Florida  International  University. 
University  Park.  Miami.  Florida  33199. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  lanuarv' 1997. 

For  the  Nuclear  RpRulatory  Commission. 
Richard  P.  Croleau, 

Project  Manager.  Pro/ect  Directorate  11-3. 

Division  o/Feactor  Pw/ects-l/ll 

IFR  Doc.  97-591  Filed  1-9-97;  8:45  ami 
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Wolf  Creek  Nuclear  Operating 
Corporation;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Wolf  Creek 
Nuclear  Operating  Corporation  (the 
licensee)  to  withdraw  its  December  13, 
1995,  application  for  proposed 
amendment  to  Facility  Operating 
License  No  NPF-42  for  the  Wolf  Creek 
Generating  Station,  located  in  Coffey 
Countv  Kansas 

The  proposed  nniendmeiit  would 
have  revised  Surveillance  Requirement 
4.1.3  1.3  to  delete  the  requirement  for 
performing  the  control  rod  drop 
•,ur\eillane:e  test  with  T^,^-  greater  than 
or  equal  to  S.tI^F.  This  would  have 
allowed  performing  the  test  with  T^vc 
below  55rT.  This  change  would  have 
also  added  justification  to  the  Bases  for 
the  performance  of  the  rod  drop  test 
with  T,vc  below  .551°F. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  .-Xmendment  published  in 
the  Federal  Register  on  January  22. 
199fi  (nl  FR  1640)  However,  by  letter 
dated  Dei:ember  12.  199fi.  the  licensee 
withdrew  the  proposed  ctiange. 

For  further  details  with  respect  to  this 
aclion.  see  the  application  for 
amendment  dated  December  13,  1995, 
and  the  licensee's  letter  dat^d  December 
12.  1996.  which  withdrew  the 
application  for  lu  ense  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  C'ommission's 
Public  Document  Room.  2120  L  Street, 
N.W..  Washington,  DC.  and  the  local 
public  documents  rooms  located  at 
Emporia  State  University.  William  Allen 
White  Librarv'.  1200  Commercial  Street. 
Emporia.  Kansas  66801  and  Washburn 
University  School  of  Law  Library, 
lopeka.  Kansa.s  66621. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  lanuary  1997. 

Ftir  the  Nuclear  Regulatory  Commission. 
James  C.  Stone. 

Senior  Project  Manager.  Project  Directorate 
IV-J.  Division  of  Reactor  Projects  III/IV.  Office 
of  Nuclear  Reactor  Regulation 
|FR  D«Tr   Q7-S42  Filfd  1-9-97;  8;45  ami 
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POSTAL  RATE  COMMISSION 
Sunshine  Act  Meeting 

NAME  OF  agency:  Postal  Rate 
Commission. 


TIME  AND  DATE:  10:00  a.m..  February  3. 

1997. 

PLACE:  Conference  Room,  13.13  H  Street, 

NW  .  Suite  300.  Wasliington.  DC  20268. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Issues  in 

Docket  No.  MC'16-i 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Margaret  P.  Crenshaw.  Secretary.  Postal 

Rate  Commission.  Suite  300,  1333  H 

Street,  NW.,  Washington,  DC  20268- 

0001,  Telephone  (202)  789-6840. 

Cyril  |.  Pittack, 

Acting  Secretary. 

|FK  Doc.  97-769  Filed  1-8-97;  2:56  pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 

Extension: 

Rule  17a-8,  SEC  File  No.  270-53, 
OMB  Control  No.  3235-0092 

Upon  Written  Bequest.  Copies 
Availnhle  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summary  of  collection  for 
public  comment. 

Rule  17a-8  under  the  Securities 
Exchange  Act  of  1934  (the  "Act") 
requires  brokers  and  dealers  to  make 
and  keep  certain  reports  and  records 
concerning  their  currency  and  monetary 
instrument  transactions.  The 
requirements  allow  the  Commission  to 
ensure  that  brokers  and  dealers  are  in 
compliance  with  the  Currency  and 
Foreign  Transactions  Reporting  Act  of 
1970  ("Bank  Secrecy  Act")  and  with  the 
Department  of  Treasury  regulations 
under  that  Act. 

The  reports  and  records,     quired 
under  this  rule  initially  ar    equired 
under  Department  of  the  '      nsury 
regulations,  and  additional  burden 
hours  and  costs  are  not  imposed  by  this 
rule. 

Written  comments  are  invited  on  ia) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the 
property  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell.  Associate  Executive 
Director.  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street.  N.W,. 
Washington.  DC  20549. 

Dated:  December  31.  1996. 
Margaret  H.  McFarland. 

DeputySei  retary 

|FR  Doc.  97-616  Filed  1-9-97:  8:45  am] 

BILLING  CODE  8010-01-M 


Submission  for  OMB  Review; 
Comment  Request 

Extension: 

Form  13F.  SEC  File  No.  270-22.  OMB 
Control  No.  3235-0006 

Rule  204-3.  SEC  File  No.  270-42, 
OMB  Control  No,  3235-0047 
Reinstatement: 

Rule  6a-3,  SEC  File  No.  270-15,  OMB 
Control  No.  3235-0021 

Upon  Written  Bequest.  Copies 
Availnhle  From:  Securities  and 
Exchange  Commission.  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  ot  1995 
(44  U.S.C  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  and 
reinstatement  on  pre\'iously  approved 
collections  of  information. 

Form  13F  is  used  by  certain  large 
investment  managers  to  report  quarterly 
with  respect  to  certain  securities  over 
which  they  exercise  investment 
discretion  Each  report  takes  about  24.6 
hours  to  fill  out. 

It  is  estimated  that  approximately 
1,804  institutional  investment  managers 
are  subjec:t  to  the  rule,  Eai:h  reporting 
manager  files  Form  13F  quarterly.  It  is 
estimated  that  compliance  with  the 
Form  13F  imposes  a  total  annual  burden 
per  manager  of  approximately  98.4 
hours.  The  total  annual  burden  for  all 
managers  is  estimated  at  177.513.6 
hours. 

Rule  203-4  requires  an  investment 
adviser  to  deliver  or  offer  to  deliver  to 
clients  a  written  disclosure  containing 
specified  information  concerning  the 
background  and  business  practices  of 
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the  adviser.  Investors  need  this 
information  to  determine  whether  to 
retain  or  continue  to  employ  the 
investment  adviser. 

There  are  22,500  investment  advisers 
subject  to  this  rule.  It  is  estimated  that 
the  burden  resulting  from  the  rule  is 
551,250  total  annual  hours. 

Rule  6a-3  requires  a  registered  or 
exempted  exchange  to  file  with  the 
Commission  (i)  notification  of  any 
action  that  renders  its  application  or 
annual  amendment  inaccurate,  (ii) 
material  if  issues  or  makes  available  to 
members,  and  (iii)  a  monthiv  report 
concerning  the  activities  on  the 
exchange. 

There  are  8  registered  exchanges  and 
1  exempted  exchange  that  must  comply 
with  Rule  6a-3.  Each  of  these  9 
respondents  file  supplemental 
information  under  Rule  6.a-3 
approximately  25  times  each  year,  for  a 
total  of  225  annual  responses.  Each 
response  requires  no  more  than  one-half 
hour.  Thus,  the  total  compliance  burden 
for  registered  and  exempted  exchanges 
per  year  is  112,5  hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Anv  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Cohimission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director. 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W..  Washington,  D.C 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Dated:  December  30,  1996. 
Margaret  H.  McFarland, 
Deputy  Secretarv 

IFR  Doc,  97-617  Filed  1-^-97;  8:45  am) 
BILUNG  CODE  B01(M)1-M 


[Investment  Company  Act  Release  No. 
22440:811-4638] 

The  Arch  Tax-Exempt  Trust 

lanuary  3.  1997, 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"), 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"), 


RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  if  has 
ceased  to  be  an  investment  company. 
FILLING  DATE:  The  application  was  filed 
on  September  18,  1996  and  amended  on 
December  27.  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretarv  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  bv 
mail.  Hearing  requests  should  be 
received  by  the  SEC  bv  5:30  p,m,  on 
January  28.  1997,  and'should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  that 
nature  of  the  writer's  interest,  the  reason 
for  the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretarv, 

ADDRESSES:  Secretan',  SEC.  450  Fifth 
Street,  N,W,,  Washington.  DC,  20549, 
Applicant.  3435  Stelzer  Road. 
Columbus.  Ohio  43219-3035, 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L,  Kniselv.  Staff  Attorney,  at 
(202)  942-0517,  or  Alison  E.  Baur'. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation), 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch, 

Applicant's  Representations 

1,  .Applicant  is  an  open-end  non- 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust  and  consisting  of  four 
portfolios:  Arch  Tax-Exempt  Money 
Market  Portfolio,  Arch  Tax-Exempt' 
Money  Market  Portfolio  Class  B.i  Arch 
Missouri  Tax-Exempt  Bond  Portfolio, 
and  Arch  Kansas  Tax-Exempt  Bond 
Portfolio.2 

2.  On  April  16.  1986.  applicant  filed 
a  Notification  of  Registration  on  Form 
N-8A  pursuant  to  section  8(a)  under  the 
Act  and  a  registration  statement  on 
Form  N-IA  under  the  Securities  Act  of 
1933.  The  registration  statement  became 


effective  on  June  30,  1986  and  the  initial 
public  offerings  commenced  thereafter 

3.  On  June  27,  1995.  applicants  board 
of  directors  a   proved  an  Agreement  and 
Plan  of  Reorganization  (the  "Plan") 
whereby  applicant  would  exchange  its 
net  as.sets  shares  of  The  Arch  Fund.  Inc., 
a  Maryland  corporation  registered  under 
the  Act  as  an  npen-end  management 
investment  Ci  .npany,  m  exchange  for 
common  shares  of  the  Arch  Fund,  Inc. 
Pursuant  to  rule  1 7a-a  under  the  Act.^ 
applicant's  board  of  directors 
determined  that  the  proposed 
reorganizatio    was  in  the  best  interest  of 
applicant  and  that  the  mterests  of  the 
existing  share', olders  would  not  be 
diluted  as  a  result  of  the  proposed 
reorganization, 

4,  In  approving  the  Plan,  the  directors 
considered  th'  impact  of  the  proposed 
reorganization  on  applicant's 
shareholders,  including  the  elimination 
of  duplicative  professional  and  other 
costs,  the  potential  for  increased 
operational  and  administrative 
efficiencies,  and  the  reduction  of  certain 
fixed  costs  on  a  per  share  basis, 

5  On  August  21.  1995.  applicant  filed 
definitive  proxy  materials  with  the  SEC 
that  were  mailed  to  its  shareholders  on 
August  22.  1995,  Applicant  s 
shareholders  approved  the  Plan  at  a 
special  meeting  held  on  September  26 
1995, 

6  Pursuant  to  the  Plan,  on  October  2. 
1995,  applicant  fansferred  all  of  the 
assets  and  liabiiiues  of  The  Tax-Exempt 
Money  Market  and  The  Missouri  Tax- 
Exempt  Bond  Portfolio  (the  "Transferor 
Portfolios  ")  to    shell  "  portfolios  of  The 
.■\rch  Fund.  Inc.  ("New  Portfolios")  in 
exchange  for  shares  of  the  New 
Portfolios  Each  shareholder  of  the 
Transferor  Portfolios  ret.eived  a  like 
number  and  type  of  full  and  fractional 
shares  of  the  corresponding  New 
Portfolio  having  an  aggregate  net  asset 
value  equal  to  the  aggregate  net  asset 
value  of  such  shareholders  interest  in 
the  respective  Transferor  Portfolio 
immediately  prior  to  the  reorganization. 
No  brokerage  commissions  were  paid  in 
connection  with  the  transfer. 

7,  Expen.ses  incurred  in  connection 
with  the  reorganization  totaled 
S38. 569,88  and  iiK  hided  legal  expenses, 
filing  fees,  and  proxy  solicitation  and 
shareholder  meeting  expenses.  These 
expenses  were  assumed  bv  the 
corresponding  portfolios  of  The  Arch 


APPLICANT:  The  Arch  Tax-Exempt  Trust. 


'  The  Arch  TaxExempi  Mo.npy  Market  Portfolio 
Clis.'i  B  WAS  liquidalea  through  redemeption  of  all 
publicly  held  Class  B  shares  of  beneficial  interest 
during  Ihp  period  lune  30  through  luly  13.  1989. 

-Thp  .\rch  Kansijs  Tax-Lxempt  Bond  Portfolio 
never  cnmmenced  oporal  ions  and  there  was  no 
public  offering  of  its  shares. 


^  Rule  1 7a-8  provides  an  exemption  from  section 
17(a)  of  the  Ad  for  certain  reorganizations  among 
registered  investment  companies  that  may  be 
affiliated  persons,  or  afTiliated  persons  of  an 
affiliated  person,  solely  by  reason  of  having  a 
common  investment  adviser,  common  directors, 
and/or  common  officers. 
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Fund,  Inc.  upon  consummation  of  the 
reorganization. 

8.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders, 
securities,  debts  or  other  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  neither  engaged,  nor  proposes  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

9  Applicant  intends  to  file  the 
neces.sarv  dot:umentation  with  the 
Commonwealth  of  Massachusetts  to 
effect  its  termination  as  a  Massachusetts 
business  trust. 

For  the  (lornmis.-iKin,  by  the  Division  of 
investment  Muridgenifnt.  pursuant  to 
dplegatfid  authority 
Margaret  H.  McFarland. 
DfputvSf'irf'tnn 
IFR  Doc  97-^18  Filed  1-9-97:  8:45  ami 

BILUNG  CODE  aOIO-OI-M 


[Release  No.  34-38117;  File  No.  SR-CSE- 
96-08] 

Self-Regulatory  Organizations; 
Cincinnati  Stock  Exchange;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Continuous  or 
Regular  Quotation  Obligations 

Idnuarv   i.  Imm" 

I.  Introduction 

On  October  3.  1996.  the  Cincinnati 

Stock  Exchange  ("CSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder.'  a  proposed  rule  change  to 
issue  a  reiteration  and  c;larificati6n  of  its 
rules  concerning  dealer  obligations  to 
provide  continuous  or  regular  two-sided 
quotations. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  37811 
(Ck;toberll,  1996),  61  FR  54472 
(October  18,  1996).  No  comments  were 
received  on  the  proposal. 

II.  Description 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  obligations  of 
CSE  Designated  Dealers.  Qualified 
Dealers,  and  Contributing  Dealers 
(colleciively.  "CSE  Dealers")  to  provide 
continuous  or  regular  Hvo-sided 
quotations,  as  the  case  may  be.  during 
the  trading  day.'  Currently,  CSE  Rules 


'  15U.S.C.  78s(b)(l). 
n7CFR240  19b-4 

'The  term    Designated  Dealer"  is  defined  by  the 
Exchange  a.s  a  member  who  rruintains  a  minimum 


11.8  and  11.9  set  forth  the  requirements 
for  CSE  Dealers'  quotations  obligations. 
To  clarify  these  requirements,  the  CSE 
is  proposing  to  adopt  a  Regulatory 
Circular  ("Circular"),  which  sets  forth 
the  obligations  of  a  CSE  Dealer  to 
comply  with  CSE  Rule  11.8  and  11.9  in 
providing  quotes.  Upon  Commission 
approval  of  the  Circular,  the  CSE  will  be 
disseminating  the  Circular  to  CSE 
Dealers  and  the  requirements  in  the 
Circular  will  be  fully  enforceable  as  a 
rule  of  the  Exchange.  The  Circular  will 
provide  guidance  concerning  quotation 
obligations  at  the  opening  and  intra-day, 
during  computer  systems  problems,  and 
in  unusual  market  conditions.  In 
addition,  the  Circular  will  delineate 
enforcement  standards  for  non- 
compliance with  CSE  rules  pertaining  to 
quotation  obligations. 

Specifically,  the  Circular  will  reiterate 
the  obligations  of  a  Designated  Dealer  or 
Qualified  Dealer  to  display  a  two-sided 
quotation  for  a  security  immediately 
following  the  opening  of  the  security  on 
the  primary  market,  and  immediately  to 
reestablish  a  quotation  if  that  quotation 
is  taken  out  during  the  day  as  a  result 
of  a  transaction.  The  Exchange  will  thus 
reemphasize  the  need  for  Designated 
Dealers  and  Qualified  Dealers  to 
maintain  continuous,  two-sided 
quotations  throughout  the  trading  day. 

Moreover,  the  Circular  will  specify 
the  notification  procedures  to  be 
followed  in  the  event  of  a  computer 
system  problem  that  prevents  a  CSE 
E)ealer  from  providing  continuous  or 
regular  two-sided  quotations.  Frequent 
systems  problems  may  result  in  the  CSE 
Dealer's  deregistration  in  certain  issues 
by  the  Exchange's  Market  Performance 
Committee  ("MPC"),  or  may  be 
considered  by  the  MPC  as  a  factor  in  a 
request  to  become  a  dealer  in  additional 
securities.  In  addition,  the  Circular 


net  capital  amount  and  who  has  been  approved  1]y 
the  CSE's  Securities  C;ommiltee  to  perform  marltel 
making  functions  by  entering  bids  and  offers  into 
the  Exchange's  trading  systems.  See  CSE  Rule 
11.9(a)(3).  During  Exchange  trading  hours,  a 
Designated  Dealer  is  required  to  provide  continuous 
bids  and  offers  for  round  lots  of  issues  for  which 
the  member  is  registered  as  a  Designated  Dealer.  See 
CSE  Rule  11.9(c)(iii). 

A  "Contributing  Dealer"  is  defined  as  a  member 
who  maintains  a  minimum  net  capital  amount  and 
during  Exchange  trading  hours  provides  regular 
bids  and  offers  for  round  lots  of  issues  for  which 
the  member  is  registered.  See  CSE  Rule  1 1 .9(a)(4l 
Currently,  no  CSE  member  is  registered  with  the 
Exchange  as  a  (Donlributing  Dealer.  Telephone 
Conversation  between  Adam  Gurwitz.  Director  of 
Legal  Affairs.  CSE.  and  |on  Kroeper.  Attorney.  SEC. 
dated  January  2.  1997. 

A  "Qualified  Dealer"  is  defined  as  a  member  who 
has  been  approved  by  the  CSE's  Securities 
Committee  to  provide  to  all  members  during 
Exchange  trading  hours  a  continuous  two-sided 
market  in  odd-lots  of  issues  for  which  the  member 
is  designated  aQualified  Dealer.  See  CSE  Rule  1 18 


States  that  the  existence  of  unusual 
market  conditions  will  not  exempt  a 
CSE  Dealer  from  its  continuous  or 
regular  quotation  obligations. 

Finally,  the  Circular  will  place  CSE 
members  on  notice  that  they  will  be 
informed  of  their  compliance  status  at 
lea.st  quarterly,  and  will  set  forth 
possible  sanctions  resulting  from  non- 
compliance. In  this  regard,  the  Circular 
states  that  initial  non-compliance  may 
lead  to  a  warning  letter  or  a  fine,  while 
further  non-compliance  may  lead  to  the 
imposition  of  sanctions,  which  may 
include  a  fine  and  deregistration  in  one 
or  more  issues.  The  Circular  also  states, 
however,  that  the  MPC  may  impose 
sterner  or  swifter  action,  including 
sanctions,  as  it  may  find  appropriate. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Section  6(b).''  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and.  in  general,  to  protect  investors 
and  the  public. 

The  Comm  ssion  finds  that  the 
Circular  sets  lOrth  an  adequate 
reiteration  of  CSE  Dealers'  existing 
obligations  under  Exchange  rules  to 
provide  continuous  or  regular  two-sided 
quotations,  as  the  case  may  be.''  during 
Exchange  trading  hours.  As  was  noted 
above,  the  Circular  states  that  a 
Designated  Dealer  or  Qualified  Dealer 
shall  immediately  display  a  two-sided 
quotation  as  soon  as  the  security  opens 
on  the  primary  market  and  that  the 
dealer  must  immediately  reestablish  a 
bid  or  offer  if  its  quote  has  been  taken 
out  as  the  result  of  a  transaction. 

In  addition,  the  Commission  believes 
that  the  Circular  will  provide  CSE 
Dealers  with  appropriate  clarification  as 
to  their  continuous  or  regular  quotation 
obligations  under  Exchange  rules  during 
the  occurrence  of  unusual  market 
conditions  and  in  the  event  of  systems 
problems  at  the  Exchange  or  a  member 
firm.  The  Circular  clearly  states  that  a 
CSE  Dealer  is  not  exempted  from  its 
obligation  to  provide  continuous  or 
regular  two-sided  quotations  during  the 
occurrence  of  unusual  market 
conditions.  Moreover,  the  Circular 
references  the  procedures,  adopted  in  a 


M5l!.S.C   78ffb|. 
■^  See  supm  note  3. 
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previous  Regulatory  Circulate  that  are 
to  be  followed  in  the  event  that  systems 
problems  at  a  member  firm  or  the 
Exchange  temporarily  prevent  a  CSE 
Dealer  from  providing  continuous  or 
regular  quotations. 

Furthermore,  the  Commission 
believes  that  the  Circular  is  consistent 
with  Section  6(b)(1)  of  the  ActMn  that 
it  provides  a  means  of  notifying  CSE 
Dealers  of  their  compliance  with  the 
Exchange's  rules  regarding  quotation 
obligations  and  delineates  enforcement 
standards  that  will  be  applied  by  the 
Exchange  as  a  result  of  member  non- 
compliance with  such  obligations.  The 
Circular  states  that  members  will  be 
notified  of  their  compliance  status  at 
least  quarterly.  In  the  event  of  non- 
compliance, the  Circular  provides  that 
initial  non-compliance  may  lead  to  a 
warning  letter  or  a  fine,  while  further 
non-compliance  may  lead  to  the 
imposition  of  sanctions,  which  may 
include  a  fine  and  deregistration  in  one 
or  more  issues.  The  Circular  also  states, 
however,  that  the  MPC  may  impose 
sterner  or  swifter  action,  including 
sanctions,  as  it  may  find  appropriate. 
The  Commission  would  particularly 
expect  the  CSE  to  impose  sterner 
sanctions  for  egregious  or  continued 
violations.  Accordingly,  given  the 
flexibility  inherent  in  the  Circular's 
enforcement  standards,  the  Commission 
believes  that  such  standards  should 
provide  the  Exchange  with  an 
appropriate  framework  to  address 
instances  of  CSE  Dealer  non-compliance 
with  the  Exchange's  rules  regarding 
quotation  obligations. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act, « that  the 
proposed  rule  change  (SR-CSE-96-08) 
is  approved. 

For  the  Commission,  by  thp  Division  of 
Market  Reguhition.  pursuHnt  to  delegated 
authority." 

Margaret  H.  McFariand. 

Deputy  Secretary 

IFR  Do(  .  97-fil9  Filo(i  1-4-97;  8:45  am] 

BILUNG  CODE  801(M>1-M 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  part  S  of  the 
Statement  of  the  Organization. 
Functions  and  Delegations  of  Authoritv 


'■  See  CSE  RegiiUrory  Circular  96-07. 
M5U.S.C.  78f(b)(l)' 

"15U.S.C.  78.s(b)(2). 
■'17CFR200  .10-3(a)(12). 


which  covers  the  Social  Security 
Administration  (SSA).  Chapter  S4 
covers  the  Deputy  Commissioner  for 
Systems.  Notice  is  given  that 
Subchapter  S4L,  the  Office  of 
Telecommunications  (OTC),  is  being 
deleted.  Subchapter  S4E.  the  Office  of 
Systems  Operations  (OSO).  is  being 
retitled  to  the  Office  of 
Telecommunications  and  Systems 
Operations  (OTSO).  and  amended  to 
reflect  the  transfer  of  functions  from 
OTC  to  OSO.  The  changes  are  as 
follows: 

Section  S4. 1 0     The  Office  of  the 
Deputy  Commissioner,  Systems — 
(Organization): 

Delete: 

I.  The  Office  of  Telecommunications 
(S4L). 
Retitle: 

D.  "The  Office  of  Systems 
Operations'  (S4E)  to  'The  Office  of 
Telecommunications  and  Systems 
Operations'  (S4E). 

Section  S4.20     The  Office  of  the 
Deputy  Commissioner,  Systems — 
(Functions): 
Delete  in  its  entirety: 
I.  The  Office  of  Telecommunications 
(S4L). 
Retitle: 

D.   'The  Office  of  Systems 
Operations"  (S4E)  to  "The  Office  of 
Telecommunications  and  Systems 
Operations"  (S4E). 
Amend  to  read  as  follows 
D  The  Office  of  Telecommunications 
and  Systems  Operations  (OTSO)  (S4E) 
directs,  manages  and  coordinates  the 
planning,  acquisition,  implementation. 
security,  operation  and  maintenance  of 
SSA's  computer  systems  operations,  and 
plans,  implements  and  evaluates  SSA's 
communications  technology  and 
systems.  It  directs  and  coordinates  the 
transition,  implementation  and 
operation  of  current/ongoing  operating 
systems  support  software,  including 
diagnostic  software.  It  is  responsible  for 
evaluating  current  and  emerging 
communications  technologies  and  for 
designing,  acquiring,  implementing, 
operating  and  maintaining  new 
integrated  telecommunications  systems 
combining  voice,  data,  video,  facsimile 
and  other  SS.A  communK.ations 
requirements  OTSO  directs,  manages 
and  coordinates  the  planning,  analysis, 
design,  acquisition,  implementation, 
operation  and  maintenance  of  SS.A's 
existing  telecommunications  systems.  It 
manages  the  telecommunications 
operations  complexes  located  at  the 
Central  Office,  Regional  Offices  and 
field  sites.  It  is  responsible  for  SSA's 
comprehensive  voice  communication 
management  program.  OTSO  interfaces 
with  other  systems  components  in  tlie 


transition  and  implementation  of 
redesigned  programmatic  and 
administrative  systems  to  progressively 
replace  existing  application  systems.  It 
manages  the  computer  operations 
complex  which  processes  SSA's 
programmatic  support,  administrative, 
management  information  and  statistical 
application  systems.  OTSO  conducts 
continuing  assessments  and  engineering 
analyses  of  the  computer  operations,  as 
well  as  equipment  performance  analyses 
and  coordinates  the  implementation  of 
necessary  improvements  to  existing 
resources  It  directs  and  coordinates  the 
activities  asso(.iated  with  the  planning, 
management,  acquisition,  procurement 
and  renewal  of  ADP  equipment. 
software  and  technical  ser\  ices  for  SSA 
to  maintain  operational  systems  and  to 
prevent  progressive  deterioration.  OTSO 
develops,  controls  and  implements 
operational  plar  >  which  include  the 
preparing  of  technical  specifications, 
evaluation  criteria,  acceptance  test 
criteria,  facilities  engineering  plans  and 
budget  estimates  to  maintain 
operational  systems.  It  advises  the 
Deputy  Commissioner.  SS.A  Executive 
Staff  and  external  monitoring 
authorities  such  as  the  General  Services 
Administration,  the  CTenerai  .Accounting 
Office,  the  Office  of  Management  and 
Budget  and  Congress  on  SSA's 
computer  systems  operations. 

Delete:  Existing  Subchapter  S4L,  the 
Office  of  Telecommunications. 

Retitle:  Existing  Subchapter  S4E. 
"The  Offic:e  of  Systems  Operations" 
(S4E)  to  "The  Office  of 
Telecommunications  and  Systems 
Operations"  (S4E). 

Change  all  references  to  the  "Office  of 
Systems  Operations'  to  the  "Office  of 
Telecommunications  and  Systems 
Operations"  and  all  references  to 
"OSO  "  to  "OTSO"  throughout  all 
Sub(  hapters  of  Chapter  4. 

Section  S4E.00     The  Office  of 
Telecommunications  and  Systems 
Operations — (Mission): 
.Amend  to  read  as  follows: 
The  Office  of  Telecommunfcafions 
and  Systems  Operations  (OTSO)  (S4E) 
directs,  manages  and  coordinates  the 
planning,  acquisition,  implementation, 
security,  operation  and  maintenance  of 
SSA's  computer  systems  operations  and 
the  telecommunications  systems.  It 
directs  and  coordinates  the  transition, 
implementation  and  operation  of 
current/ongoing  <  perating  systems 
support  software,  int. hiding  diagnostic 
software.  It  is  responsible  for  evaluating 
current  and  emerging  communications 
technologies  and  for  designing, 
acquiring,  implementing,  operating  and 
maintaining  new  integrated 
telecommunications  systems  combining 
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voice,  data,  video,  fat:simile.  and  other 
SSA  communications  requirements. 
OTSO  designs  and  implements  the 
critical  interface  between 
telecommunications  facilities  and 
teleprocessing  complexes.  OTSO 
manages  the  telecommunications 
operations  complexes  located  at  the 
Central  Office.  Regional  Offices  and 
field  sites.  It  is  responsible  tor  SSA's 
comprehensive  voice  communication 
management  program.  OTSO  manages 
the  implementation  of  production 
application  software  at  all  network 
platforms  and  interfaces  other  systems 
components  in  the  transition  and 
implementation  of  redesigned 
programmatic,  and  administrative 
systems  to  progressively  replace  existing 
application  systems.  OTSO  administers 
all  activities  pertaining  to  configuration 
management,  change  management  and 
problem  management  with  respect  to 
ongoing  and  telecommunications 
operations.  It  manages  the  computer 
operations  complex  which  processes 
SSA's  programmatic  support, 
administrative,  management 
information  and  statistical  application 
systems.  OTSO  conducts  continuing 
as.sessments  and  engineering  analyses  of 
the  computer  operations,  as  well  as 
equipment  performance  analyses  and 
coordinates  the  implementation  of 
necessary  improvements  to  existing 
resources.  It  dire<;ts  and  coordinates  the 
activities  associated  with  the  planning, 
management,  acquisition.  proc;urement 
and  renewal  of  all  ADP  equipment, 
software  and  technical  services  for  SSA 
to  maintain  operational  and 
telecommunications  systems  and  to 
prevent  progressive  deterioration.  OTSO 
develops,  controls  and  implements 
operational  plans  which  include  the 
preparing  of  technical  specifications, 
evaluation  criteria,  acceptance  test 
criteria,  facilities  engineering  plans  and 
budget  estimates  to  maintain 
operational  and  telecommunications 
systems.  It  advises  ',he  Deputv 
Commissioner.  SSA  Exec  utive  Staff  and 
external  monitoring  authorities  such  as 
the  General  Services  .administration, 
the  General  Accounting  Office,  the 
Office  of  Management  and  Budget  and 
Congress  on  SSA's  computer  systems 
operations 

Section  S4E.  10     The  Office  of 
Telecommunications  and  Systems 
Operations — (Organization); 

C.  The  Immediate  Offu.e  of  the 
Associate  Commissioner  for 
Telecommunications  and  Svstems 
Operations  (S4E).  which  includes: 

E.stablish: 

1.  The  Distributed  Data  Processing 
Management  Staff  (S4E-1). 

Retitle: 


H.  "The  Division  of  Standards  and 
Control"  (S4EK)  to  "The  Division  of 
Telecommunications  Security  and 
Standards"  (S4EK). 

I.  "The  Division  of  Operational 
Resource  Management"  (S4EL)  to  "The 
Division  of  Resource  Management  and 
Acquisition"  (S4EL). 

K.  "The  Division  of  Teleprocessing 
Systems  Operations"  (S4EN)  to  "The 
Division  of  Telecommunications 
Systems"  (S4EN). 

Establish: 

L.  The  Division  of  Integrated 
.  Telecommunications  Management 
(S4EP). 

M.  The  Division  of  National  Network 
Services  and  Operations  (S4EQJ. 

N.  The  Division  of  Network 
Engineering  (S4ER). 

Section  S4E.20     The  Office  of 
Telecommunications  and  Systems 
Operations — (Functions): 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for 
Telecommunications  and  Systems 
Operations  (S4E)  provides  the  Associate 
Commissioner  and  Deputy  Associate 
Commissioner  with  staff  assistance  on 
the  full  range  of  their  responsibilities. 

Establish: 

1.  Distributed  Data  Processing 
Management  Staff  (S4E-1). 

a.  Directs  the  plans  and  activities  to 
implement  distributed  data  processing 
systems  across  SSA. 

b.  Initiates  major  program, 
subprogram,  project  and  task  activities 
in  support  of  the  implementation  of 
Distributed  Data  Processing 
Management  Staff  (DDPMS)  plans 
outlined  in  the  Integrated  Systems  Plan 
and  the  Agency  Strategic  Plan. 

c.  Oversees/coordinates  all  DDPMS 
implementation  activity  among  all 
systems  components  including  the 
incorporation  of  office  automation, 
programmatic  systems,  existing 
distributed-type  systems,  stand-alone 
personal  computer-based  systems,  pilot 
systems  and  user-developed  systems 
into  a  unified  distributed  processing 
environment. 

d.  Develops  and  manages  the  DDPMS 
procurement  plan,  outlining  all 
acquisitions  related  to  the  project. 
Manages  the  development  of  distributed 
data  processing  acquisitions  in  the 
Intelligent  Workstation/Local  Area 
Network  (IWS/LAN)  areas. 

e.  Develops  and  manages  the  delivery, 
implementation  and  acceptance  plans 
for  DDPMS  acquisitions. 

f.  Manages  the  evaluation  process  for 
all  technology  substitutions,  technology 
refreshments,  upgrades  and  unsolic:ited 
proposals  for  DDPMS.  Manages  the 
administration  of  DDPMS  contracts  to 
include  amendments,  cancellations  and 
renewals. 


g.  Establishes  and  maintains  the 
coordination  and  liaison  interfaces  to  all 
other  systems  components,  all  SSA 
centra!  office  and  field  components  and 
external  committees, -conferences  and 
organizations  involved  in  and  affected 
by  DDPMS. 

h.  Approves  technical  specifications, 
technical  evaluation  criteria,  technology 
substitution  specifications  for  DDPMS- 
related  workstation,  network  and 
application  acquisitions. 

i.  Directs  project  activities  to  ensure 
that  SSA-level  DDPMS  initiatives 
maintain  compatibility  with 
Governmentwide  Information 
Technology  Systems  (ITS)  standards. 

G.  The  Division  of  Operational 
Capacity  Performance  Management 
(S4EJ).  " 

Add: 

6.  Responsible  for  analysis  of 
configuration,  topology,  connectivity, 
automation  and  availability  of  SSA"s 
national  network  in  support  of 
performance  management,  resource 
utilization  and  capacity  planning. 

7.  Performs  network  modeling  and 
analysis  of  new  applications  and 
designs  to  determine  network 
performance  impacts.  Projects  future 
capacity  requirements  for  network 
components  and  continually  monitors 
performance  to  validate  projections. 

Retitle: 

H.  The  "Division  of  Standards  and 
Control"  (S4EK)  to  "Division  of 
Telecommunications  Securitv  and 
Standards"  (S4EK). 

Amend  to  read  as  follows: 

7.  Manages  a  centralized  inventory  of 
all  SSA  ITS  and  telecommunications 
equipment,  and  manages  the  ITS  excess 
equipment  process. 

Delete  "8"  in  its  entirety. 

Retitle: 

I.  The  "Division  of  Operational 
Resource  Management"  (S4EL)  to 
"Division  of  Resource  Management  and 
Acquisition"  (S4EL) 

Amend  to  read  as  follows: 

1.  Directs  OTSO's  participation  in  the 
Information  Technology  Systems  (ITS) 
procurement  process.  Manages,  plans 
and  coordinates  the  activities  relating  to 
business  and  financial  planning  of 
SSA's  telecommunications  needs. 

2.  Performs  technical  and  cost  reviews 
of  all  OTSO/ITS  procurements. 
Performs  technical  review  of 
procurement  proposals  for  ITS 
resources,  network  hardware,  software 
and  related  services. 

11.  Develops  short-term  and  long- 
range  tactical  planning  and  maintains 
the  OTSO  macroprocurement  plan 
which  relates  to  planned  acquisitions  of 
ITS  and  telecommunications 
equipment,  software,  system  design  and 
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system  support  services  and 
implementation  of  telecommunication 
expansion. 

Delete  "8"  in  its  entirety. 

Renumber: 

"9"  through  -W  to  read  "8"  throueh 
••12". 

J.  The  Division  of  Integration  and 
Environmental  Testing  (S4EM). 

Add: 

12.  Supports  operating  system  and 
connectivity  software  on  the  LANs  and 
IVVS.  It  researches  and  tests  current  off- 
the-shelf  products  for  their  network 
configuration  to  LAN  and  workstation 
needs. 

13.  Performs  systems  analysis, 
configuration  design,  software  selection, 
implementation  and  procurement 
support  for  micro-computers, 
minicomputers  and  computer  graphics 
systems  and  equipment  for  various 
components  of  OTSO.  Provides  state-of- 
the-art  technical  expertise  including  the 
evaluation  of  new  and  existing  systems 
activities  and  provides  support  for 
enhancements,  modifications,  design 
and/or  redesign.  It  researches  and  tests 
current  off-the-shelf  products  for  their 
network  configuration  to  L^N  and 
workstation  needs.  Researches  and 
analyzes  emerging  office  systems 
developments  to  ensure  technology 
awareness  and  provide  supporting 
systems  development,  design  and 
planning  implementation. 

14.  Manages  the  OTSO  technical 
training  program.  Assesses  needs,  and 
formulates  and  executes  strategies  to 
upgrade  individual  knowledge  and 
skills  levels. 

Retitle: 

K.  The  "Division  of  Teleprocessing 
Systems  Operations"  (S4EN)  to 
••Division  of  Telecommunications 
Systems"  (S4EN}. 

Delete  "4".  and  "7"  in  their  entirety. 

Renumber  •'5"  to  ■'4",  and  '•6"  to  '•"5". 

Establish: 

L.  The  Division  of  Integrated 
Telecommunications  Management 
(S4EP). 

1.  Plans  and  manages  the  strategic  and 
tactical  direction  of  the  SSA  voice 
communications  and  voice-data 
integration  programs. 

2.  Provides  technical  and  analytical 
support  for  the  National  800  Number 
and  other  communications  initiatives 
and  programs. 

3.  Provides  and  manages  voice 
communications  systems  hardware, 
software,  services  and  ancillary 
equipment  for  SSA  nationwide, 

4.  Directs  the  acquisition,  operations, 
maintenance,  retention  and  disposal  of 
voice  communications  systems  and 
services  SSA-wide.  Develops  and 
administers  voice  communications  ITS 
contracts. 


5.  Administers  Federal 
Telecommunication  System  (FTS)  2000 
ser\'ices  SSA-wide  and  supports  OTSO 
in  representing  SSA  in  all  related 
negotiations  within  SSA  and  with  GSA 
and  FTS  vendors  and  carriers. 

6.  Directs  the  evaluation,  acquisition, 
installation,  operation  and  disposal  of 
voice  communications  systems  and 
services  for  SSA  nationwide. 

7.  Serves  as  the  SSA  focal  point  for 
voice  communications  capacity 
planning. 

8.  Manages  SSA-wide  programs  for 
imaging,  video,  facsimile,  satellite,  radio 
and  emergency  communications. 

9.  Manages  SSA  headquarters  voice 
communications  systems, 

10.  Serves  as  SS.^-level  liaison  with 
Federal,  State  and  other  government  and 
private-sector  entities  on  voice 
communications  and  voice-data 
integration. 

11.  Manages  within  SSA  the 
development  and  application  of 
emerging  voice  communications 
technology. 

12.  Manages  technical  solutions  for 
"800  '  and  other  toll-free  services  SSA- 
wide. 

13.  Manages  the  acquisition  of  data 
circuits. 

Establish: 

M.  The  Division  of  National  Network 
Services  and  Operations  (S4EQ). 

1.  Manages  the  installation,  relocation 
and  operation  of  SSA's 
telecommunications  network  facilities 
for  the  transmission  of  program  and 
management  data  over  SSA  established 
networks. 

2.  Monitors  telecommunications 
operations,  analyzes  equipment 
problems  and  effects  proper 
maintenance  and  repair 

3.  Develops  and  directs  the 
implementation  of  new  procedures  and 
updates  existing  procedures  for  network 
node  operations. 

4.  Reports  outages  to  vendor 
management  for  prompt  resolution  and 
is  responsible  for  the  repair  of  advanced 
communications  electronics  equipment 

5.  Provides  emergency  support 
services  for  equipment  reconfiguration 
as  well  as  repair,  assembly/disassembly 
and  installation  of  advanced 
telecommunications  electronics. 

6.  Serves  as  the  initial  point  of  contact 
for  user  and  technical  problem 
determination  for  telecommunications. 
Diagnoses  data-center  hardware  and 
network  problems  and  coordinates 
network  operations  issues  with 
applications  and  systems  support  staff. 

7.  Monitors  and  controls  functions  for 
the  nationwide  telecommunications 
system  Develops  operational 
procedures  to  modernize  and  streamline 


network  operation  and  develops  plans 
for  automation. 

8.  Manages  traffic  fiow  between 
telecommunications  complexes  and 
other  SS.\  complexes. 

9.  Communicates  status  of  the 
network  to  other  network  nodes  and 
advises  users  of  abnormal  or 
extraordinary  situations  affecting 
network  operations. 

10.  Monitors  voice  communications 
operations,  analyzes  equipment 
problems  and  effects  proper 
maintenance  and  repair. 

11.  Directs  all  teleprocessing  svstem 
software  problem  determination  and 
resolution. 

12.  Coordinates  with  other  OSO 
(.omponents  in  addressing 
teleprocessing  software  concerns 
regarding  system  capacity  issues  and 
system  configumtion  proposals. 

13  Operates  and  maintains  an 
integrated  systems  and  technical 
coordination  control  center  and  help 
desk  to  coordinate  problem 
identification  and  resolution  activities. 

Establish: 

N.  The  Division  of  Network 
Engineering  (S4ER). 

1   Directs  the  design,  development, 
implementation,  maintenance  and 
support  of  spei:ialized  data 
communications  software  (i.e..  Email 
and  Internet)  to  support  SSA's 
international  network  (SSANet). 

2.  Researches  network  prototypes  and 
performs  test  in    of  new  network 
technologies  and  implements  and 
monitors  network  standards 

3  Supports  SSA  components  as  well 
as  other  Government  agencies  to 
provide  optimum  network  interface 
design,  management  capabilities, 
connectivity,  availabilitv  and  response 
time. 

4  Integrates  and  validates  new 
network  hardware  such  as  a.ssistive 
devices,  software  products,  versions  and 
maintenance  levels  into  SSANet  and 
SSANet  connectivity  management. 

5.  Manages  and  coordinates  all  change 
management  system  control  relating  to 
network  hardware  and  software  changes 
to  SSANet  under  the  auspices  of  the 
change  management  facility 

6.  Performs  Level  3  network 
monitoring  and  problem  determination 
for  the  SSA.Net. 

7.  Develops  and  implements  a 
network  backup  recovery. 

8.  Performs  network  software 
planning,  installation  and  management 
at  all  remote  sites. 

9.  Serves  as  the  SSA-level  liaison  with 
Federal,  State,  and  local  Government 
agencies  and  with  the  private  sector  to 
integrate  them  into  the  SSA  network 

10  Responsible  for  SSANet  software 
distribution  and  \ersion  management. 
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1 1   Interfaces  with  SSANet  users  to 
dett'rmine  the  impact  of  new 
applications  and  workloads  and 
supports  user  liaison  and  systems 
development  activities  of  other  SSA 
components  m  the  resolution  of 
network  technical  and  operational 
problems. 

12.  Manages  communications 
software  changes  to  ensure 
compatibility  with  hardware 
modifications  at  Central  Office  and  all 
remote  network  platform  locations. 

13.  Directs  the  planning,  analysis  and 
design  of  spet:ialized  network  software 
systems  for  providing  information 
relevant  to  the  development  of  existing 
and  proposed  data  communications 
systems. 

14  Responsible  for  all  aspects  of 
engineering,  design,  configuration, 
implementation  and  support  of  LAN 
Operating  System  (OS)  software, 
telet:ommuni(  ations  and  connectivity 
service  tunctions  at  SSA. 

15.  Responsible  for 
telecommunications  and. connectivity 
projects,  including  acquisition, 
implementation,  integration  and 
control 

IFi.  Develops,  disseminates  and 
enforces  st.indards  and  policies  relating 
to  workstations,  workstation 
configurations,  peripherals.  LANs,  LAN 
OS,  local  bridges  and  routers  and 
related  customer  support  and  service. 

K.  Works  with  SSA  users  to  provide 
solutions  to  I.A.N  telecommunications 
needs  that  are  consistent  with  SSA- 
network  architecture  policies: 
determines  network  and  interfacing 
hardware  needs,  implementing 
solutions,  planning  and  expansion;  and 
determines  staff  hardware  training 
needs.  It  assists  SSA 
telecommunications  users  in 
determining  and  refining  services  and 
support  requirements.  f:onfiguration  and 
engineering  solutions,  planning  for 
future  needs,  coordinating 
implementation  and  evaluating 
effectiveness. 

18.  Provides  a  fiiU  range  of  initial  and 
foUowup  telecommunications  a..d 
connectivity  services  and  support  for 
SSA  users  in  network  requirements 
analysis,  system  design,  LAN  needs 
determination,  engineering, 
implementation,  network  control,  OS 
software  support  and  training. 

19  Develops  and  distributes  research 
papers  on  applied  tet;hnology  and  its 
relationship  to  existing  and  future 
telecommunications  and  connectivity 
requirements.  It  also  develops  alternate 
systems  configurations  to  meet  specific 
alternative  requirements  (non- 
traditional  technology  approaches). 


20.  Solves  network  problems  by 
applying  information  on  state-of-the-art 
OS.  telecommunications  and 
connectivity  software  and  hardware 
currently  available  in  the  marketplace.  It 
develops  turn-key  telecommunications 
systems  and  special  menus  to  meet 
unusual  customer  requirements. 

21.  Responsible  for  all  aspects  of 
network  design,  network  engineering, 
network  connectivity,  development  and 
customization  of  network  management 
processes/tools,  network  automation 
processes  and  network  performance. 

Dated;  November  15,  1996. 
Shirley  S.  Chater, 
Commissioner  of  Social  Security. 
jFR  Doc.  97-583  Filed  1-9-97;  8:45  am] 

Bll  LING  CODE  4190-29-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary  (OST). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  August  27,  1996  [FR  61,  page  44118|. 
DATES:  Comments  must  be  submitted  on 
or  before  February  10.  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Weaver,  400  Seventh  Street. 
SW,.  Washington,  DC  20590.  Telephone 
202-366-2811. 

SUPPLEMENTARY  INFORMATION: 

Maritime  Administration 

Title:  Application  for  Construction 
Reserve  Fund  and  Annual  Statements. 

Type  of  Request:  Extension  of 
currently  approved  inform;rtion 
collection. 

OMB  Control  Number.  2133-0032. 

Affected  Public:  U.S.  citizens  who 
own  or  operate  one  or  more  vessels  in 
the  foreign  or  domestic  commerce  of  the 
United  States  and  wish  to  receive 
benefits  under  the  CRF  program. 

Abstract:  The  collection  consists  of  an 
application  required  from  all  citizens 


who  own  or  operate  vessels  in  the  U.S. 
foreign  or  domestic  commerce  and 
desire  "tax"  benefits  under  the 
Construction  Reserve  Fund  (CRF) 
program.  The  annual  statements  set 
forth  a  detailed  analysis  of  the  status  of 
the  CRF  when  each  income  tax  return  is 
filed.  Checks  for  withdraw'als  from  the 
CRF  must  be  sent  to  MAR.'KD  for 
countersignature  and  return  for  effecting 
the  withdrawal. 

.Wed  and  Use  of  the  Infonnntion:  The 
application  is  required  in  order  for 
MAR.AD  to  determine  whether  the 
applicant  qualifies  for  the  benefits  and 
for  the  applicant  to  obtain  benefits 
under  the  CRF  program.  The  annual 
statements  are  required  from  each 
respondent  in  order  for  M.^R.^D  to 
assure  that  the  requirements  of  the 
program  are  being  satisfied. 

Annual  Burden:  54  hours, 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725-17th  Street,  NVV., 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  ot  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection: 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  VVashingtfin.  Dd.  on  lanuarv  H. 
1997. 

Phillip  A.  Leach, 

Clearance  Officer.  United  Stnte'i  Department 
of  Transportation. 
|FK  Doc.  97-607  Filed  1-9-97;  8:45  ami 

BILLING  CODE  49ia-62-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  January  3, 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
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application  by  expedited  procedures. 

Such  procedures  may  consist  of  the 

adoption  of  a  show-cause  order,  a 

tentative  order,  or  in  appropriate  cases 

a  final  order  without  further 

proceedings. 
Docket  Number.  OST-96-2040. 
Date  filed:  December  31,  1996. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 

Scope:  January  28,  1997. 

Description:  Application  of  Delta  Air 
Lines.  Inc.,  pursuant  to  49  U.S.C. 
Sections  41102  and  41108,  and  Subpart 
Q  of  the  Regulations,  applies  for 
renewal  of  its  certificate  of  public 
convenience  and  necessity  for  Route 
526,  issued  by  Order  87-5-5,  served 
May  8,  1987,  and  renewed  by  Order  92- 
6-21  (served  June  12,  1992),  authorizing 
Delta  to  engage  in  foreign  air 
transportation  of  persons,  property  and 
mail  between  the  terminal  points 
Cincinnati,  Ohio  and  London  (Gatwick), 
England. 
Paillette  V.  Twine, 
Chief  Documentary  Sen-ices 
IFR  Doc.  97-608  Filed  1-9-97,  8  45  ami 

BILLING  CODE  4910-«2-P 


Coast  Guard 

[CGD  96-071] 

Chemical  Transportation  Advisory 
Committee;  Vacancies 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 


SUMMARY:  The  Coast  Guard  is  seeking 
applications  for  appointment  to 
membership  on  the  Chemical 
Transportation  Advisory  Committee 
(CTAC).  CTAC  provides  advice  and 
makes  recommendations  to  the  Coast 
Guard  on  matters  relating  to  the  safe 
transportation  and  handling  of 
hazardous  materials  in  bulk  on  U.S.  flag 
vessels  and  barges  in  U.S.  ports  and 
waterways. 

DATES:  Applications  and  any  supporting 
information  must  be  received  on  or 
before  April  14,  1997. 
ADDRESSES:  Application  forms  may  be 
obtained  by  writing  Commandant  (G- 
MSO-3),  U.S.  Coast  Guard,  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001:  by  calling  (202)  267-0087.  or  bv 
faxing  (202)  267-4570.  Completed 
application  forms  must  be  submitted  to 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Kevin  S.  Cook,  Executive 
Director  of  CTAC.  or  Lieutenant  IJ. 
Plunkett,  Assistant  to  the  Executive 
Director,  telephone  (202)  267-0087.  fax 
(202)  267-4570. 


SUPPLEMENTARY  INFORMATION:  The 

Chemical  Transportation  Advisory 
Committee  (CTAC)  is  a  Federal  advisory 
committee  constituted  under  5  U.S.C. 
App.  2.  It  provides  advice  and  makes 
recommendations  to  the  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection  on  matters 
relating  to  the  safe  transportation  and 
handling  of  hazardous  materials  in  bulk 
on  U.S.  flag  vessels  and  barges  in  U.S. 
ports  and  waterways.  The  advice  and 
recommendations  of  CTAC  also  assist 
the  U.S.  Coast  Guard  in  formulating  U.S. 
positions  prior  to  meetings  of  the 
International  Maritime  Organization. 
CTAC  meets  at  least  once  a  year  at 
Coast  Guard  Headquarters.  Washington. 
DC.  It  may  also  meet  for  extraordinary 
purposes.  Its  subcommittees  and 
working  groups  may  meet  to  consider 
specific  problems  as  required. 

The  Coast  Guard  will  consider 
applications  for  ten  positions  that  expire 
or  become  vacant  in  September  1997,  To 
be  eligible,  applicants  should  have 
experience  in  chemical  manufacturing, 
marine  transportation  of  chemicals, 
occupational  .safety  and  health,  or 
environmental  protection  issues 
associated  with  chemical  transportation. 
Each  member  serves  for  a  term  of  3 
years.  A  few  members  mav  serve 
consecutive  terms.  All  members  serve  at 
their  own  expense,  and  receive  no 
salary-,  reimbursement  of  travel 
expenses,  or  other  compensation  from 
the  Federal  Government. 

In  support  of  the  Department  of 
Transportation's  policy  on  ethnic  and 
gender  diversity,  the  Coast  Guard  is 
especially  seeking  applications  from 
qualified  women  and  minority  group 
members. 

Applicants  may  be  required  to 
complete  an  Executive  Branch 
Confidential  Financial  Disclosure 
Report  (SF  450). 

Ddted:  lanuan-  3.  1997 
loseph  J.  Angelo. 

niret'tnr  of  Standards.  Marine  Safety  and 

Environmental  Protection. 

IFR  Ekx   97-604  Filed  l-*-97:  8:45  ami 

BILLING  CODC  4910-14-M 


ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1997  Mercedes- 
Benz  Gelaendewagen  Type  463  multi- 
purpose passenger  vehicles  (MPVs)  are 
eligible  for  importation. 


SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1997 
Mercedes-Benz  Gelaendewagen  Type 
463  MPVs  not  originally  manufactured 
to  comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  have  safety  features 
that  comply  with,  or  are  capable  of 
being  altered  to  (  omplv  with,  all  such 
standards. 

DATES:  The  decision  is  effective  January 
10.  1997. 

FOR  FURTHER  INFORMATION  CONTACT; 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306) 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  96-106;  Notice  2] 

Decision  That  Nonconforming  1997 
Mercedes-Benz  Gelaendewagen  Type 
463  Multi-Purpose  Passenger  Vehicles 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 


SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(l)(A|.  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
origmally  manufactured  tor  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readih  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  Where  there  is 
no  substantially  similar  US, -certified 
motor  vehicle.  49  U.S.C.  30141(a)(1)(B) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  c  omply  with,  or  ar« 
capable  of  being  altered  to  comply  with. 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  e\  idence  as 
NHTSA  decides  to  be  adequate. 
.  Petitions  for  eligibility  decisions  mav 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  re<.eives.  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
\'HTS.-\  decides  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 
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Europa  International.  Inc.  of  Santa  Fe. 
New  Mexico  ("Europa")  (Registered 
Importer  No.  R-91-002)  petitioned 
NHTSA  to  decide  whether  1997 
Mercedes-Benz  Gelaendewagen  Type 
463  MPVs  are  eligible  for  importation 
into  the  United  States.  NHTSA 
published  notice  of  the  petition  on 
October  9.  1996  (61  PR  52990)  to  afford 
an  opportunity  for  public  comment.  As 
described  iji  the  notice  of  the  petition, 
Europa  claimed  that  the  1997  Men:edes- 
Benz  Gelaendewagen  Type  463  MPV 
has  safety  features  that  comply  with 
Standard  Nos.  102     Trnn.^mission  Shift 
Lever  Seqiif nee  *    *    *  (based  on  visual 
inspection  and  operation).  103 
Defrosting  and  Defnggmg  Systems 
(based  on  visual  inspection).  104 
Windshield  Wiping  and  Washing 
Systems  (based  on  operation),  in 
Hand  Latch  Systems  (based  on 
information  in  owner's  manual 
describing  operation  of  secondary  latch 
mechanismj.  116     Bral<e  Fluids  {based 
on  visual  inspection  of  certification 
markings  and  information  in  owner's 
manual  describing  fluids  installed  at 
factorv).  119    \'ei<.-  Pneiimatir  Tires  for  ' 
Vehicles  Other  Than  Passenger  Cars 
(based  on  visual  inspection  of 
certification  markings).  124 
Accelerator  Control  Systems  (based  on 
operation  and  comparison  to  U.S.- 
certified  vehicles),  201     Occupant 
Protection  in  Interior  Impact  (based  on 
test  data  and  certification  of  vehicle  to 
European  standard).  202     Head 
Restraints  (based  on  Standard  No.  208 
test  data  for  prior  model  year  vehicle 
with  same  head  restrain;  and 
certification  of  vehicle  to  European 
standard).  204     Steering  Control 
Rear^'ard  Displacement  (based  on  test 
film  for  prior  model  year  vehicle).  205 
Glazing  Materials  (based  on  visual 
inspe<:tion  of  certification  markings). 
207     Seating  Systems  (based  on  test 
resulf;  and  (  ertification  of  vehicle  to 
European  standard),  204     Seat  Reft 
Assemblies  (based  on  wiring  diagram  of 
seat  belt  v\ari)ing  svsteni  and  visual 
inspection  of  i  ertification  markings), 
2 1 1     Wheel  Suts.  Wheel  Discs  and 
Hubcaps  (based  on  visual  inspection). 
214     Side  Impact  Protection  (based  on 
test  results  for  prior  model  year  vehicle), 
and  21^}     Windshield  Zone  Intrusion 
(based  on  test  results  and  certification 
information  for  prior  model  year 
vehicle). 

The  petitioner  also  contended  that  the 
1997  Mercedes-Benz  Gelaendewagen 
Type  463  MP\  is  capable  of  being 
altered  to  comply  with  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101     Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 


symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  speedometer/ 
odometer  calibrated  in  miles  per  hour. 

Standard  No.  108     Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  sealed  beam 
headlamps;  (b)  installation  of  U.S.- 
model  side  marker  lamps  and  reflectors; 
(c)  installation  of  a  high  mounted  stop 
lamp.  The  petitioner  asserted  that 
testing  performed  on  the  taiUamp 
reveals  that  it  complies  with  the 
standard,  even  though  it  lacks  a  DOT 
certification  marking,  and  that  all  other 
lights  are  DOT  certified. 

Standard  No.  Ill     Rearview Mirrors: 
inscription  of  the  required  warning 
statement  on  the  convex  surface  of  the 
passenger  side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  in  the 
steering  lock  electrical  circuit. 

Standard  No.  118     Power  Operated 
Window  Systems:  rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the  front 
doors  are  open. 

Standard  No.  120     Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
placard.  The  petitioner  asserted  that 
even  though  the  tire  rims  lack  a  DOT 
certification  marking,  they  comply  with 
the  standard,  based  on  their 
manufacturer's  certification  that  they 
comply  with  the  German  TUV 
regulations,  as  well  as  their  certification 
by  the  British  Standards  Asso<;iation 
and  the  Rim  Association  of  Australia. 

Standard  No.  206     Door  Locks  and 
Door  Retention  Components: 
installation  of  interior  locking  buttons 
on  all  door  locks  and  modifit  ation  of 
rear  door  locks  to  disable  latch  release 
controls  when  locking  mechanism  is 
engaged. 

Standard  No.  208     Occupant  Crash 
Protection :  (a)  installation  of  complying 
driver's  and  passenger's  side  air  bag 
systems;  (b)  installation  of  a  seat  belt 
warning  system;  (c)  placement  of  an  air 
bag  warning  label  on  the  visors  of 
vehicles  manufactured  after  November 
1996.  The  petitioner  stated  that  the 
vehicle  will  meet  frontal  impact  test 
requirements  with  structural 
modifications  described  in  a  submission 
that  has  been  granted  confidentiality  by 
NHTSA's  Office  of  Chief  Counsel  under 
49CFRFart  512. 

Standard  No.  210    Seat  Relt 
Assembly  Anchorages:  insertion  of 
instructions  on  the  installation  and  use 
of  child  restraints  in  the  owner's  manual 
for  the  vehicle.  The  petitioner  certified 
that  the  vehicle  complies  with  this 
standard  on  the  basis  of  tests  performed 
to  the  standard's  requirements  by  an 


independent  testing  and  engineering 
laboratory.' 

Standard  No.  212     Windshield 
Retention:  application  of  cement  to  the 
windshield's  edges. 

Standard  No,  301    Fuel  System 
Integrity:  installation  of  a  rollover  valve. 

Standard  No,  302     Flammability  of 
Interior  Materials:  treatment  of  fabric 
seating  surfaces  with  a  flame-proof 
spray. 

The  petitioner  additionally  stated  that 
a  vehicle  identification  number  (VIN) 
plate  must  be  attached  to  the  vehicle's 
dash  so  that  it  is  visible  to  an  observer 
at  the  driver's  side  "A"  pillar,  as 
required  by  49  CFR  Part  565.  The 
petitioner  also  stated  that  a  vehicle 
rollover  warning  statement  must  be 
inserted  in  the  owner's  manual  and  on 
a  sticker  affixed  to  the  driver's  side  visor 
of  short  wheelbase  Gelaendewagens.  as 
required  by  49  CFR  575.105. 

No  comments  were  received  in 
response  to  the  notice  of  the  petition. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner,  NHTSA  has 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  anv  final  determination  must 
indicate  on  the  form  HS-7 
accompanving  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry. 
VCF-15  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

.Accordiiiglv,  on  ttie  basis  of  the 
foregoing.  NHTSA  hereby  decides  that 
1997  Men.edes-Benz  Gelaendewagen 
Tvpe  4B.i  MPVs  are  eligible  for 
importation  into  the  United  States 
because  thev  have  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  complv  with,  all  applicable 
Federal  motor  vehicle  safet\  standards. 

.Authority:  44  i:  SC.  *!3()141  (ii)(l)(B)  and 
{bill);  49  CFR  .i4:j.8;  delegations  of  authority 
at4qc:FK  1.50  and  501.8. 

Issued  OP.  lanuary  h.  Itg?. 
Marilynne  Jacobs. 

Dirertnr.  Office  of  Vehicle  Safety  Compliance. 
|FR  Dot.  97-602  Filed  1-4-97:  8:45  amj 
BILLING  CODE  491&-69-P 
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Surface  Transportation  Board 
[STB  Finance  Docket  No.  33318] 

Port  of  Columbia — Acquisition 
Exemption — Union  Pacific  Railroad 
Company 

Port  of  Columbia  (Port)  has  Filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  to  acquirt;  approximately 
37.4  miles  of  rail  line  owned  by  Union 
Pacific  Railroad  Company  (UP)  between 
milepost  48.0  near  Walla  Walla,  VVA. 
and  milepost  71.3  at  Bolles,  VVA.  and 
between  milepost  0.0  at  Bolles.  VVA.  and 
milepost  14.06  at  Dayton,  VVA.' 
Consummation  was  expected  to  occur 
on  or  shortly  after  December  19.  1996 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

.^n  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33318,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue,  N.VV,, 
Washington.  DC  20423  and  served  on: 
Karl  Morell.  Ball  Janik  LLP.  1455  F 
Street.  N.VV..  Suite  225.  Washington.  DC 
20005. 

Decided:  )anuar>'  6.  1997. 

By  the  board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc,  97-629  Filed  1-9-97;  8:45  am] 
BILUNG  CODE  491S-00-P 

[STB  Finance  Docket  No.  33322] 

Georgetown  Railroad  Comoany, 
Acquisition  and  Operation  Exemption, 
Missouri  Pacific  Railroad  Company 

Creorgetown  Railroad  Company  (GRR). 
a  Class  III  rail  carrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150  41  to  acquire  and  operate  over 
approxiinatelv  8,338  feet  of  Missouri 
Pacific  Railroad  Company's  (MP)  line  of 
railroad  known  as  MP's  ICC  Track  No. 
11  in  Georgetown,  which  extends  from 
the  terminus  of  GRR's  line  at  milepost 
0.0  (MP's  former  milepost  923.70)  in 
Georgetown,  to  the  east  side  of  Church 


Street  in  Georgetown,  at  milepost  0.54: 
and  MP's  undivided  one-half  interest  in 
ICC  Track  No.  48,  extending  from 
milepost  0.54  south  and  west  5.470  feet 
to  a  point  connecting  with  GRR's  line 
from  Kerr,  in  Williamson  County,  TX,' 
GRR  is  also  acquiring  MP's  undivided 
one-half  interest  in  the  5,478-foot  ICC 
Track  No.  47,  and  a  120-foot  section  of 
Track  No.  11,  in  Georgetown,  but  as 
these  will  be  used  as  side  tracks,  no 
exemption  from  49  L'.S.C.  10902  is 
necessary,  due  to  the  statutor\' 
exemption  for  acquisition  and  operation 
of  side  tracks  in  49  US.C.  10906. 

The  exemption  was  effective  on 
December  20.  1996.  The  parties  indicate 
that  consummation  of  the  transaction 
will  occur  within  90  days  after  the 
effective  date  of  the  exemption 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  sta\'  the  transaction 

.A.n  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33322.  mi:  ,t  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue.  N  VV.. 
Washington.  DC  20423   In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Bettv  lo  Christian,  Steptoe  & 
)ohnson  LLP,  1330  Connecticut  Ave., 
N.VV..  Washington.  DC  20036. 

Decided:  lanuary  3. 1997. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  HriHieedings. 
Vernon  A.  Williams. 
Secretary. 
IFR  Doc.  97-€28  Filed  1-9-97:  8:45  ami 

BILUNG  CODE  491S-0O-P 


[STB  Finance  Docket  No.  33301] 

Peter  A.  Gilbertson,  H.  Terry  Hearst, 
Bruce  A.  Lieberman,  R.  Lawrence 
McCaffrey,  Jr.,  and  Harold  F.  Parmly— 
Continuance  in  Control  Exemption — 
New  York  &  Atlantic  Railway  Company 

Peter  .•\.  Gilbertson.  H,  Terr\  Hearst. 
Bruce  A.  Lieborman.  R.  Lawrence 
Mc:Caffrey.  Jr..  and  Harold  F.  Parmly 
(.Applicants),  noncarrier  individuals, 
ha\e  filed  a  verified  notice  of  exemption 


to  continue  in  control  of  New  York  & 
Atlantic  Railway  Company  (NYAR), 
upon  NYAR's  becoming  a  Class  III  rail 
carrier. 

The  exemption  was  to  become 
effective  on  December  12.  1996.  and  the 
transaction  is  expected  to  be 
consummated  m  the  first  quarter  of 
1997. 

This  transaction  is  related  to  STB 
Finance  Docket  No  33300.  ,Vew  York  & 
Atlantic  Boilway  Company — Operation 
Exemption — The  Long  Island  Bail  Boad 
Company,  wherein  NY.\R  seeks  to 
acquire  the  freight  operations  of  The 
Long  Island  Rail  Road  Company, 
including  thej^ight  lo  operate  the  freight 
business  on  an  exclusive  basis.' 

In  addition  to  the  filings  mentioned  in 
footnote  1.  the  Board  ret.eived  a  number 
of  letters  from  local  governments. 
officials,  and  community  leaders 
concerned  with  the  mo\ement  of 
municipal  solid  waste  (MSWj  through 
their  communities.  LIRR  submitted  to 
the  Board's  Section  of  Environmental 
Analysis  (SEA)  an  Environmental 
Assessment  (EA).  which  was  prepared 
under  the  .Neu  York  State 
Environmental  Quality  Review  Act  by 
ICF  Kaiser  Consulting  Group,  and 
summar\  information  drawn  from  its 
EA  The  information  provided  b\  LIRR 
states  that  MSW  carloads  are  proiected 
to  increase  regardless  of  whether  LIRR 
continues  to  conduct  freight  operations 
or  the  operations  are  transferred  to 
NYAR. 

SEA  has  carefully  reviewed  the  EA 
and  summary  information  submitted  bv 
LIRR  SE.A  has  determined  that  the 
information  .satisfies  the  Board's 
obligations  under  the  National 
Environmental  Policy  Act  and  provides 
the  sufficient  analysis  which  would 
normally  be  prepared  by  SEA  in  railroad 
operations  that  exceed  the  Board's 
thresholds  at  49  CFR  1105.7(e)(4)(5). 
Therefore,  the  EA  and  summary 
information  will  be  adopted  as  the 
Board's  own  with  a  finding  that  there 
will  be  no  significant  environmental 
impacts  associated  with  the  proposed 
transaction. 

Applicants  own  and  control  two 
existing  Class  III  common  carriers  by 


'  Blue  Moumain  Railroad.  Inc.  (BMR)  nirrentiv 
operaips  over  lhf>  line  pursuant  to  a  lease  agrpemeni 
that  vsas  the  subject  of  a  notice  of  exemption  m 
Finance  Docket  No   32193.  The  agreement  between 
UP  and  the  Port  i.".  .subieii  to  that  !ea.<;e  agreement 
and  BMR  will  continue  to  operate  the  line  after  this 
transaction  is  consummated  under  an  assignment  of 
the  lease  from  UP  to  the  Port. 


'  This  transaction  involves  liKR's  acquisition  and 
operation  of  a  1.58-mile  segment  of  track 
connecting  GRR's  line  from  Kerr  to  Georgetown. 
TX.  with  a  16  32mile  line  from  Georgetown  to 
Granger.  TX.  that  GRR  purchased  from  MP. 
Atiandonment  of  the  line  was  authorized  in 
Missoun  Pacific  Failrood  Company — 
Abandonment — in  Williamson  County,  TX 
(Georgetown  Branch  1.  Docket  No.  AB^3  (Sub-No. 
94)  (ICC  served  Oct.  21.  1991). 


'  On  December  .Jl.  1996.  International 
Brotherhood  of  Lot.omotive  Engineers  (IBLEi  filed 
a  petition  lo  reject  the  notices  of  exemption  filed 
in  STB  Finance  Docket  Nos.  33300  and  33301  or  to 
revoke  the  exemptions.  The  petition  also  supports 
a  statement  bv  Claire  Shulman,  President  of  the 
Borough  of  Queens  (Shulman).  filed  December  11. 
1996.  which  IBLE  characterizes  as  a  petition  for 
rejection  or  revocation.  By  decision  served  on 
December  20.  1996.  NYAR  was  granted  an 
extension  until  )anuar>  10.  1997,  for  its  reply  to 
Shulman.  The  Shulman  and  IBLE  filings,  as  well  as 
anv  replies,  will  be  considered  by  the  entire  Board 
in  a  seftaraie  decision. 
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rail  operating  in  three  states:  Chicago 
SouthShore  &  South  Bend  Railroad  Co.. 
operating  in  Northern  Illinois  and 
Northern  Indiana;  and  Louisville  & 
Indiana  Railroad  Company,  operating  in 
Southern  Indiana  and  Northern 
Kentucky. 

Applicants  state  that:  (i)  the  railroads 
will  not  connect  with  each  other  or  any 
railroad  in  their  corporate  family:  (ii) 
the  continuance  in  control  is  not  part  of 
a  series  of  anticipated  tran.sartions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  m  their  corporate 
family;  and  (iii)  the  transaction  does  not 
invoKe  a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See49CFR  1180. 2(d)(2), 

Under  49  U.S.C.  105(J2(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
tran.sactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S  C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33301.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue.  .N\V.. 
Washington.  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  .served  on 
Paul  C.  Oakley.  E.sq..  Werner.  Brodsky. 
Sidman  &  Kider,  PC.  Suite  800,  1350 
New  York  Avenue.  N.W  ,  Washington 
DC  20005-4797. 

Decided:  lanuary  7.  1997. 

Bv  the  Board.  David  M  Konschnik, 
Dirprtor.  Office  of  Pnxeedings. 
Vernon  A.  Williams, 
Secretary 
IFK  Doc  97-€26  Filed  1-9-97;  8:45  am] 

BILUNG  CODE  4915-00-P 


[STB  Finance  Docket  No.  33300] 

New  York  &  Atlantic  Railway  Company; 
Operation  Exemption;  The  Long  Island 
Rail  Road  Company 

New  York  &  Atlantic  Railway 
Company  (NYAR).  a  noncamer,  has 
filed  a  verified  notice  of  exemption 


under  49  CFR  1150.31  to  acquire  the 
freight  operations  of  The  Long  Island 
Rail  Road  Company  (LIRR).  a  New  York 
State  public  Iwjnefit  corporation, 
including  the  right  to  operate  the  freight 
business  on  an  e.xclusive  basis,  and 
conduct  other  freight  operations  on 
approximately  2fi8.6  route  miles  in  the 
State  of  New  York,  as  follows:  (1)  The 
Bay  Ridge  Branch  (MP  4.0  to  MP  16.0). 
the  Central  Extension  (MP  19  1  to  MP 
21.2),  and  the  Bushwick  Branch  (MP  4.0 
to  MP  6.0)  (collectively,  the  Freight 
Line);  and  (2)  the  Main  Line  (MP  9.3  to 
MP  94.3).  the  Montauk  Branch  (MP  0.0 
to  MP  115.8),  the  Port  Jefferson  Branch 
(MP  24.9  to  MP  58.0),  the  Central 
Branch  (MP  28.7  to  MP  35.9),  the 
Central  Extension  (MP  18.7  to  MP  19.1), 
the  Hempstead  Branch  (MP  13.3  to  MP 
18.7).  the  West  Hempstead  Branch  (MP 
15.5  to  MP  20.1),  and  the  Montauk  Cut- 
off (MP  0.3  to  MP  1.3)  (collectively  the 
Joint  U.se  Line,  and,  together  with  the 
Freight  Line,  the  Subject  Line).  LIRR 
will  continue  to  provide  passenger 
operations  on  the  Joint  Use  Line.  NYAR 
will  conduct  exclusive  freight 
operations  on  the  Subject  Line  for  an 
initial  term  of  20  years,  with  an 
extension  option,  under  certain 
circumstances,  for  an  additional  10 
years. 

The  exemption  was  to  become 
effective  on  December  12,  1996,  and  the 
parties  expect  to  consummate  the 
transaction  in  the  first  Quarter  of  1997. 

This  transaction  is  related  to  a 
coticurrently  filed  verified  notice  to 
continue  in  control  of  NYAR,  upon  its 
becoming  a  Class  III  rail  carrier  in  STB 
Finance  Docket  No.  33301,  Peter  A. 
Gilbertson.  H.  Terry  Hearst.  Bruce  A. 
Lieberman,  R.  Lawrence  McCaffrey.  Jr.. 
and  Harold  F.  Parmly  —Continuance  in 
Control  Exemption — New  York  a- 
Atlantic  Railway  Company.^ 

In  addition  to  the  filings  mentioned  in 
footnote  1.  the  Board  received  a  number 
of  letters  from  local  governments, 
officials,  and  community  leaders 
concerned  with  the  movement  of 
municipal  solid  waste  (MSW)  through 
their  communities.  LIRR  submitted  to 
the  Boards  Section  of  Environmental 
Analysis  (SEA)  an  Environmental 


'  On  Decemtier  31.  1996.  International 
Brotherhood  of  Locomotive  Engineers  (IBLE)  filed 
a  petition  to  reject  the  notices  of  exemption  filed 
in  STB  Finance  Docket  Nos.  33300  and  33301  or  to 
revoke  the  exemptions.  The  petition  also  supports 
a  slatemeni  by  Claire  Shulman.  President  of  the 
Borough  of  Queens  (Shulmanl.  filed  December  11, 
1996.  which  IBLE  characterizes  as  a  petition  for 
rejection  or  revocation.  By  decision  served  on 
December  20.  1996.  NYAR  was  granted  an 
extension  until  January  10.  1997.  for  its  reply  to 
Shulman.  The  Shulman  and  IBLE  filings,  as  well  as 
any  replies,  will  be  considered  by  the  entire  Board 
in  a  separate  decision. 


Assessment  (EA),  which  was  prepared 
under  the  New  York  State 
Environmental  Quality  Review  Act  by 
ICF  Kaiser  Consulting  Group,  and 
summary  information  drawn  from  its 
EA.  The  information  provided  by  LIRR 
states  that  MSW  carloads  are  projected 
to  increase  regardless  of  whether  LIRR 
continues  to  conduct  freight  operations 
or  the  operations  are  transferred  to 
NYAR. 

SEA  has  carefully  reviewed  the  EA 
and  summary  information  submitted  by 
LIRR.  SEA  has  determined  that  the 
information  satisfies  the  Boards 
obligations  under  the  National 
Environmental  Policy  Act  and  provides 
the  sufficient  analysis  which  would 
normally  be  prepared  by  SEA  in  railroad 
operations  that  exceed  the  Board's 
thresholds  at  49  CFR  1105. 7(e)(4)(5). 
Therefore,  the  EA  and  summary 
information  will  be  adopted  as  the 
Board's  own  with  a  finding  that  there 
wilt  be  no  significant  environmental 
impacts  associated  with  the  proposed 
transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33300,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue.  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Paul  C.  Oakley.  Esq..  Weiner.  Brodsky. 
Sidman  &  Kider.  P.C.  Suite  800.  1350 
New  York  Avenue.  N.W..  Washington 
DC  20005-4797. 

Decided:  lanuary  7,  1997. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  97-627  Filed  1-9-97;  8:45  ami 

BILLING  CODE  4915-00-P 


[STB  Finance  Docket  No.  33331] 

Respondek  Railroad  Corporation; 
Acquisition  and  Operation  Exemption; 
Evansville  Terminal  Company 

Respondek  Railroad  Corporation 
(Respondek),  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  and  operate 
approximately  17.7  miles  of  line  owned 
by  the  Evansville  Terminal  Company 
(Evansville);  (1)  Between  milepost  227.5 
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at  Poseyville,  IN,  and  milepost  244.7  at 
Evansville,  IN;  and  (2)  between  milepost 
B-204.3  and  milepost  B-205  at  Browns, 
IL. 

The  transaction  was  expected  to  be 
consummated  on  or  after  the  December 
30,  1996  effective  date  of  the  exemption. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33331,  must  be  filed  with 
the  Office  of  the  Secretary,  Surface 
Transportation  Board,  Case  Control 
Branch,  1201  Constitution  Avenue, 
NW.,  Washington,  DC  20423.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  Andrew  P.  Goldstein,  Esq., 
McCarthy,  Sweeney  &  Harkaway,  P.C, 
Suite  1105,  1750  Pennsylvania  Avenue. 
NW.,  Washington.  DC  20006. 

Decided:  lanuary- 3.  1997. 

By  the  board,  David  M  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary 
[FR  Doc.  97-62.5  Filed  1-9-97.  8:45  am) 

BILLING  CODE  491M)0-P 

[STB  Docket  No.  AB-55  (Sub-No.  538X)] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption;  in  Fayette 
and  Nicholas  Counties,  WV 

CSX  Transportation,  Inc,  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  15,27  miles  of  its  line  of 
railroad  between  milepost  CAF— 43.7, 
Valuation  Station  1240+00,  at  Russ 
Junction  and  milepost  CAF-58,97, 
Valuation  Station  436+00,  at  Peters 
Junction,  in  Favette  and  Nicholas   - 
Counties.  WV. ' 

CSXT  has  certified  that;  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U,S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 


(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
9.  1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues, ' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),'  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29-'  must  be  filed  by  January 
21.  1997.  Petitions  to  reopen  or  requests 
for  pubhc  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  lanuary  30. 
1997,  with;  Office  of  the  Secretary.  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Avenue.  N.W.. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  wath  the 
Board  should  be  sent  to  applicant's 
representative;  Charles  M.  Rosenberger, 
Senior  Counsel,  500  Water  Street.  1150, 
Jacksonville,  FL  32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  January  15,  1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  WTiting  to  SEA  (Room  3219. 
Surface  "Transportation  Board. 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOul- 
of-Sei\-ice  BailUnes.  5  I.C.C.  2d  377  (19891.  Any 
request  for  a  stay  should  be  filed  as  .soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  dale 

-  .See  Exempt  of  Ra}!  Abandonment — Offers  of 
Finan  Assist .  4  I.C.C.  2d  164  (1987). 

'The  Board  will  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement 


be  filed  within  15  days  after  the  EA 
becomes  avai  able  to  the  pubhc. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  6,  1997. 

By  the  board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary 
IFR  Doc.  97-630  Filed  1-9-97;  8:45  am) 

BILLING  CODE  4t1&-0(V-P 


DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement 
Network 

Privacy  Act  of  1974,  as  Amended, 
System  of  Records 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  altered  Privacy  Act 
system  of  records 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
a.s  amended,  5  U.S.C.  552a,  the 
Financial  Crimes  Enforcement  Network 
(FinCEN).  Department  of  the  Treasury 
[Treasury),  gives  notice  of  a  proposed 
alteration  to  an  existing  system  of 
records  entitled  the  "Bank  Secrecy  Act 
Reports  File — Treasury  Customs  067" 
and  its  renaming  and  renumbering  as  a 
Treasurv-wide  system  of  records    Bank 
Secrecy  Act  Reports  System — Treasury/ 
DO  .213."  The  system  notice  was  last 
published  m  its  entirety  in  the  Federal 
Register.  Volume  60.  page  56776. 
Novem.ber9.  1995. 

DATES:  Comments  must  be  received  no 
later  than  Februan.  10,  1997.  The 
svstem  of  records  will  be  effective  as  of 
February  19.  1997,  unless  comments  are 
received  that  result  in  a  contrary 
determination  and  notice  is  published 
to  that  effect. 

ADDRESSES:  Written  comments  should 
be  sent  to  Office  of  Legal  Counsel, 
FinCEN,  2070  Chain  Bndge  Road,  Suite 
200,  Vienna,  VA  22182-2536,  Attention: 
BSA  Svstem  of  Records  Comments  will 
be  made  available  for  inspection  and 
copying  by  appointment.  To  make  an 
appointment,  please  contact  Eileen 
Dolan,  Office  of  Legal  Counsel,  FinCE.N. 
at  703-905-3590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  A.  Langwiser.  .Attorney 
.Advisor,  Office  of  Legal  Counsel. 
FinCEN,  2070  Chain  Bndge  Road.  Suite 
200,  Vienna.  VA  22182-2536.  (703) 
905-3582 

SUPPLEMENTAr)Y  INFORMATION:  The 
Department  of  the  Treasury  is  amending 
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the  existing  Privacy  Act  notice  for  this 
system  of  records,  "Bank  Secrecy  Act 
Reports  File — Treasury/Customs  .067"' 
and  renaming  and  renumbering  it  as 
"Bank  Secrecy  Act  Reports  System- 
Treasury /DO  .213."  This  alteration  will 
conform  the  notice  to  changes  in  the 
designation  of  the  system  manager  and 
the  location  of  the  system  of  records  as 
a  result  of  changes  in  organizational 
responsibilities  in  the  Department  and 
will  more  accurately  describe  the 
categories  of  individuals  covered  by  the 
system,  the  categories  of  records 
included  in  the  system,  and  the  policies 
and  procedures  for  storage,  retrieval, 
access,  retention,  and  disposal  of  the 
records.  In  addition,  three  new  routine 
uses  for  the  records  will  be  added. 
Finally,  for  purposes  of  clarity,  the 
proposed  alteration  makes  certain  minor 
editorial  changes  to  the  notice  and  adds 
text  to  certain  elements. 

The  system  of  records  contains 
information  collected  under  the  Bank 
Secrecy  Act  (BSA),  codified  at  12  U.S.C 
1829b,  1951-1959  and  31  U.S.C.  5311- 
5314,  531&-5330,  which  authorizes  the 
Secretary  of  the  Treasury  to  issue 
regulations  requiring  records  and 
reports  of  financial  transactions  that  are 
determined  to  have  a  high  degree  of 
usefulness  in  criminal,  tax,  and 
regulatory  matters.  These  regulations 
appear  at  31  CFR  Part  103.  Currently, 
the  system  of  records  containing  the 
reports  required  by  these  regulations  is 
a  United  States  Customs  Service  Privacy 
Act  system  of  records:  however,  the 
authority  of  the  Secretar>-  to  administer 
these  regulations,  including  the 
authority  to  disseminate  BSA 
information,  was  delegated  by 
memorandum  dated  May  13.  1994  to  the 
Director  of  FLnCEN,  an  officer  reporting 
to  the  Office  of  the  Under  Secretary 
(Enforcement).  Therefore,  it  is  necessary 
to  move  this  system  of  records  from  the 
Privacy  Act  system  of  records  inventory 
maintained  by  the  Customs  Service  to 
the  Privacy  Act  system  of  records 
inventory  maintained  by  Treasurv'  s 
Departmental  Offices  and  to  make 
conforming  changes  in  the  notice  to 
reflect  the  authority  of  FinCENs 
Director  over  this  system  of  records. 

In  addition,  three  new  routine  uses  for 
the  records  contained  in  this  system  are 
proposed.  The  first  proposed  new 
routine  use,  which  will  l)e  added  as 
routine  use  (3).  will  permit  disclosure. 


'The  notice  for  this  systerr  of  records  was 
published  December  2,'l975  at  40  FR  56194  under 
the  title  "Currency  and  Mo.ietary  Instrument 
Reporting  System  ICMIR)     The  title  -Currency  and 
Monetary  Instrument  Report  ng  System  (CKfIR)" 
was  changed  to  'Bank  Secrecy  .\ct  Report  Kile"  by 
notice  published  48  FR  3605J  :.'kiigusl  8.  1983). 
effective  October  7.  1983. 


by  electronic  means,  to  Federal  and 
State  criminal  law  enforcement 
agencies,  of  information  to  identify  or 
permit  the  identification  of  patterns  of 
suspected  illegal  activity  occurring 
within  their  areas  of  jurisdiction.  The 
second  proposed  new  routine  use, 
which  will  be  added  as  routine  use 
number  (4),  will  permit  disclosure  of 
relevant  information  to  any  Federal  or 
State  regulatory  agency  or  self 
regulatory  organization  that  examines 
for  BSA  compliance  when  necessary  to 
their  supervisory  or  compliance 
responsibilities.  The  third  proposed 
new  in  computer  matching  wi\h 
requesting  Federal  and  State  agencies 
under  agreements  approved  in 
accordance  with  the  Privacy  Act.  The 
matches  will  be  performed  to  help 
eliminate  waste,  fraud,  and  abuse  in 
government  programs  by  identifying 
individuals  who  may  not  be  eligible  for 
benefit  programs  and/ or  potentially  in 
violation  of  law  and  regulation.  The 
information  disclosed  will  be  limited  to 
those  data  elements  relevant  to  the 
purpose  of  the  match.  The  new  routine 
uses,  which  are  compatible  with  the 
criminal  and  regulatory  purposes  for 
which  the  information  is  collected, 
reflect  the  role  technology  plays  in 
combating  criminal,  civil,  and 
regulatory  violations  and  waste,  fraud 
and  abuse  in  government  programs,  as 
well  as  the  increasing  importance  of 
Federal  and  State  cooperation  in  law 
enforcement.  Current  routine  use 
numbers  (3)  through  (5)  will  be 
renumbered  as  routine  uses  (6)  through 
(8). 

Because  information  in  this  system  of 
records  may  be  retrieved  by  personal 
identifier,  the  Privacy  Act  of  1974 
requires  the  Treasury  Department  to 
give  general  notice  and  seek  pubUc 
comments 

The  altered  system  of  records  report, 
as  required  by  5  U.S.C.  552a(r),  has  been 
submitted  to  the  Committee  on 
Governmental  Affairs  of  the  United 
States  Senate,  Committee  on 
Government  Reform  and  Oversight  of 
the  United  States  House  of 
Representatives,  and  the  Office  of 
Management  and  Budget  ("OMB").  See 
Appendix  I  to  OMB  Circular  A-130. 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,"  61  FR  6428.  6436 
(February  20,  1996). 

The  proposed  altered  system  of 
records,  renamed  and  renumbered  as 
"Bank  Secrecy  Act  Reports  System— 
Treasury/DO  .213,"  is  republished  in  its 
entirety  below. 


Dated.  December  27. 1996. 
Alex  Rodriguez, 

Deputy  Assistant  Secretary  (AdministwtJonj. 

Treasury/DO  ^13 

SYSTEM  NAME: 

Bank  Secrecy  Act  Reports  System — 
Treasury/DO  .213. 

SYSTEM  location: 

Electronic  Records:  Currency  and 
Banking  Retrieval  System,  Internal 
Revenue  Service  Detroit  Computing 
Center,  985  Michigan  Avenue,  Detroit, 
Michigan,  48226-1129  and  Treasury 
Enforcement  Communications  System. 
United  States  Customs  Service 
Newington,  7681  Boston  Boulevard. 
Springfield.  Virginia.  22153-3140. 

Paper  Records:  Form  4790— U.S. 
Customs  Service,  Nevnngton.  VA.  All 
other  forms,  including,  but  not  Umited 
to.  Form  4789.  TDF  90.22-1  and  Form 
8362 — Internal  Revenue  Service, 
Detroit,  MI. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  identified  in  reports  required 
to  be  filed  under  the  Bank  Secrecy  Act 
and  its  implementing  regulations  (31 
CFR  part  103)  including,  but  not  limited 
to.  reports  made  on  IRS  Form  4789 
(Currency  Transaction  Report),  IRS 
Form  8362  (Currency  Transaction 
Report  by  Casinos).  Customs  Form  4790 
(Report  of  International  Transportation 
of  Currency  or  Monetary  Instruments). 
Treasury  Form  TDF  90-22.1  (Report  of 
Foreign  Bank  and  Financial  Accounts), 
and  forms  filed  by  casinos  located  in  the 
State  of  Nevada  in  lieu  of  Form  8362. 
(This  system  of  records  does  not  cover 
persons  identified  in  Suspicious 
Activity  Reports.  TDF  90-22.47.  Those 
reports  are  included  in  another  system 
of  records,  "Suspicious  Activity 
Repoidng  System— Treasury/DO  .212"). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  required  to  be  filed  under  the 
Bank  Secrecy  Act  and  its  implementing 
regulations  (31  CFR  part  103)  including, 
but  not  limited  to.  reports  made  on  IRS 
Form  4789  (Currency  Transaction 
Report).  IRS  Form  8362  (Currency 
Transaction  Report  by  Casinos). 
Customs  Form  4790  (Report  of 
International  Transportation  of 
Currency  or  Monetary  Instnmients). 
Treasury  Form  TDF  90-22.1  (Report  of 
Foreign  Bank  and  Financial  Accounts), 
and  forms  filed  by  casinos  located  in  the 
State  of  Nevada  in  lieu  of  Form  8362. 
(This  system  does  not  include 
Suspicious  Activity  Reports.  TDF  90- 
22.47,  required  under  31  CFR  part  103. 
Those  reports  are  included  in  another 
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system  of  records.  'Suspicious  Activity 
Reporting  System — Treasury/DO  212  "). 
These  reports  include  names  of 
individuals  and  other  entities  filing  the 
reports,  names  of  the  owners  of 
monetarv  instruments,  the  amounts  and 
kinds  of  currency  or  other  monetarv 
instruments  transported,  reported,  or  in 
foreign  hanking  accounts,  account 
numbers,  addresses,  dates  of  birth,  and 
other  personal  identifiers. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1829b  and  1951-1959;  31 
U.S.C.  5311-5314.  5316-5330:  5  U.S.C. 
301;  31  CFR  part  103:  Treasury 
Department  Order  No.  105-08. 

PURpbsE(s): 

The  Bank  Secrecy  Act.  codified  at  12 
U.S.C.  1829b  and  1951-1959  and  31 
U.S.C. 5311-5314. 5316-5330. 
authorizes  the  Secretary  of  the  Treasury 
to  issue  regulations  requiring  records 
and  reports  that  are  determined  to  ha\e 
a  high  degree  of  usefulness  in  criminal, 
tax.  and  regulatory  matters.  The 
Secretary's  authority  has  been 
implemented  through  regulations 
promulgated  at  31  CFR  part  103.  The 
purpose  of  this  system  of  records  is  to 
maintain  thg  information  contained  on 
the  reports  required  under  these 
regulations.  This  information  is 
disseminated,  both  electronically  and 
manually,  in  accordance  with  strict 
safeguards,  to  appropriate  Federal. 
State,  local  and  foreign  t:riminal  law 
enforcement  and  regulatory  personnel 
in  the  offi(;iai  performance  of  their 
duties.  The  information  is  used  in  a 
wide  range  of  criminal  in\'estigations. 
including,  but  not  limited  to, 
investigation  of  international  and 
domestic  money  laundering,  tax 
evasion,  fraud,  and  other  financial 
crimes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:(l) 
Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  be(;omes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  Disclose  information  to 
Federal.  State,  or  local  agencies, 
maintaining  civil,  criminal  or  other 
relevant  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's 


hiring  or  retention  of  an  individual,  or 
issuanc;e  of  a  security  clearance,  license. 
(  ontraci.  grant,  or  other  benefit;  (3) 
Disclose  to  appropriate  Federal,  State,  or 
local  agencies  engaged  in  the 
identific;ation.  investigation,  and 
prosecution  of  violations  or  potential 
\  iolations  of  criminal  statutes, 
information,  in  a  computerized  format, 
to  identify  or  to  permit  the 
identification  of  patterns  of  suspected 
criminal  activity  that  fall  within  the 
jurisdiction  of  the  agency  requesting  the 
information;  (4)  Disclose  information  to 
Federal  or  State  regulatorv  agencies  or 
self  regulatory  agencies  responsible  for 
supervising  compliance  with  the  Bank 
Secrecy  Act.  limited  to  information 
relevant  to  meeting  supervisory  or 
compliance  responsibilities;  (5)  Disclose 
relevant  information  on  individuals  to 
authorized  Federal  and  Statf^  agencies 
through  computer  matching  in  order  to 
help  eliminate  waste,  fraud,  and  abuse 
in  Government  programs  and  identify 
individuals  who  are  potentially  in 
violation  of  civil  law.  criminal  law.  or 
regulation;  (6)  Disclose  information  to  a 
court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discover),  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  [:onnection  with 
c;rim]nal  law  proc;eedings;  (7)  Provide 
information  to  the  news  media,  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2.  that  relates  to  an  agency's 
fun(;!ions  relating  to  civil  and  criminal 
proceedings:  and  (8)  Provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessarv  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE. 

Records  are  maintained  m  magnetic 
media  and  on  hard  paper  copy. 

RETRIEVABlLrrY: 

B\  name  and  other  unique  identifier. 

SAFEGUARDS: 

All  persons  with  electronu.  at:cess  to 
records  in  the  system  will  have 
successfullv  completed  a  ba(;kground 
investigation.  All  State  and  loc;al  agenc_\ 
personnel,  and  all  Federal  personnel 
outside  the  U.S.  Department  of  the 
Treasurv  with  electronic  access  will 
have  succ:essfullv  completed 
appropriate  training.  Passwords  and 
access  controls  will  be  utilized.  Signed 
agreements  outlining  usage  and 
dissemination  rules  are  required  of  all 


non-Treasurv  agencies  before  eletrtronic 
access  is  authorized  Procedural  and 
physical  safeguards  include:  The 
logging  of  all  queries  and  periodic 
review  of  such  query  logs; 
compartmentalization  of  information  to 
restrict  access  to  authorized  personnel; 
physical  protection  of  sensitive  hard 
copy  documen  s  and  magnetic  tapes; 
encryption  of  electronic 
communications:  intruder  alarms  and 
Other  security  devices;  and  24-hour 
building  guards.  The  system  complies 
with  all  applicable  security 
requirements  of  the  Department  of  the 
Treasurv. 

RETENTION  AND  DISPOSAL: 

Indefinite. 

SYSTEMS  MANAGER(S)  AND  ADDRESS; 

General  Folii.y:  Director.  Financial 
Crimes  Enforcement  Network,  2070 
Chain  Bridge  Road,  Vienna.  Virginia 
22182-2536 

Computer  Systems  Maintenance  and 
Administration:  Director,  IRS 
Computing  Center,  985  Michigan 
Avenue,  Detro"  Michigan,  48226-1129 
and  Director,  Office  of  Information 
Technology,  U.S.  Customs  Service 
Newington,  7681  Boston  Boulevard, 
Springfield,  Virginia,  22153-3140. 

NOTIFICATION  PROCEDURE; 

This  system  is  exempt  from 
notification  requirements,  record  access 
requirements,  and  requirements  that  an 
individual  be  permitted  to  t:ontest  its 
contents,  pursuant  to  the  provisions  of 
5U.S.C.  552a())(2)and  (k)(2). 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Pursuant  to  the  provisions  of  5  U.S.C. 
552a(j)(2)  and  lk)(2),  this  system  is 
exempt  from  the  requirement  that  the 
record  source  categories  be  disclosed. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  svstem  is  exempt  from  5  U.S.C. 
552a(c)(3).  (c)(4),  (d)(1),  (d)(2).  (d)(3), 
(d)(4),(e)(l),  (e)(2).  (e)(3).  (e)(4)(G). 
(e)(4)(H).  (e)(4)(I).  (e)(5),  (e)(8).  (0  and  (g) 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2)  and    ■,)(2).  See  31  CFR  1.36. 
!FR  Dor    iJr-eOS  Filed  1-9-97;  8:45  am] 
BiHtng  COM:  4810-2&-F 
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Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  8508 

AGENCY:  Internal  Revenue  Servu.e  (IKSj. 
Treasun,'. 

ACTION:  Notice  and  reqiu-st  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury-,  as  part  of  its  continuniiJ  effort 
to  reduce  paperwork  .ind  respondent 
burden,  invites  the  General  public  and 
other  Federal  ayencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  bv  tiie 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  L'.S.C. 
3506(c)(2)(A)).  Currently,  the  IR.s  is 
soliciting  comments  concerning  Form 
H.tOH,  Request  for  VVaivpr  From  Filing 
Information  Returns  on  Magnetic  Media. 

DATES:  Written  comments  should  be 
received  on  or  before  Marth  1  !.  1997  to 
be  assured  of  consideration 

ADDRESSES:  Direct  all  ui-.tten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  l  ii  i  Constitution 
.■\venue  NVV,,  VVashi:ig!oi; ,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
t.opies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202) 622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
.Avenue  .\'W  ,  VVnshinuton.  DC  20224. 


SUPPLEMENTARY  INFORMATION: 

r/^ye;  Request  for  Waiver  From  Filing 
Information  Returns  on  Magnetic  Media. 
OMB  Nu  mber:  154  5  -0  957. 
Form  Number:  Form  8508. 
Abstract:  Certain  filers  of  information 
returns  are  required  bv  law  to  file  on 
magnetic  media.  In  some  instances, 
waivers  from  this  requirement  are 
necessary  and  justified.  Form  8508  is 
submitted  by  the  filer  and  provides 
information  on  which  Internal  Revenue 
Service  will  base  its  waiver 
determination. 

Current  Actions:  On  Form  8508  box 
10  was  eliminated  because  box  11 
provided  sufficient  information  and 
more  closely  follows  the  regulation 
regarding  undue  hardship.  Also,  box  7 
will  include  territorial  W-2s  which  now 
have  the  same  magnetic/electronic  filing 
requirements  as  other  information 
returns. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  non-profit 
institutions,  farms.  Federal  Government, 
and  state,  local  or  tribal  government. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  I-ivspondtr-nt:  45 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  lo 
respond  to,  a  collection  of  information 


unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U,S,C,  6103, 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and.'or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information, 

.Approved:  (aniiary  6,  1997. 
Garrick  R,  Shear. 
IRS  Reports  Clparance  Officer. 
|FR  Dor.  97-528  Filed  1-9-97,  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910,  191 5  and  1926 
RIN1218-AA98 

Occupational  Exposure  to  Methylene 
Chloride 

agency:  Oc:c:upati(in.il  Safety  and  Health 

Administration  (OSHA),  IDepartment  of 

Labor. 

ACTION:  Final  rule. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  hereby 
aniiMids  its  existiii^j  reiJulations  for 
employee  exposure  to  methylene 
chloride  (MC),  (also  known  as 
I    >thylene  dichloride,  dii:hioromethane 
o:  rJCM).  OSHA  has  determined,  based 
Oh  animal  and  human  data,  that  the 
(  urrent  permissible  exposure  limits 
(FELs)  allow  employeo  exposure  to  a 
signitu:ant  risk  of  material  impairment 
of  health.  OSHA  is  reduc  iii>j  tiie  existing 
H-hour  time-weighted  average  (TWA) 
exposure  from  500  parts  MC  per  million 
parts  (ppm)  of  air  to  25  ppm.  Also. 
OSHA  is  deleting  the  existing  ceilmg 
limit  concentration  of  1. 000  ppm  and  is 
reducing  the  existing  short-term 
exposure  limit  from  2.000  ppm 
(measured  over  five  minutes  in  any  2 
hmir  period)  to  12.t  ppm.  measured  as 
a  I5-nunuteT\VA.  In  addition,  the 
Agency  is  setting  an  "action  level"  of 
12.5  ppm.  measurt;d  as  an  H-hour  TVV.-X. 
The  final  rule  also  contains  provisions 
for  exposure  control,  personal  protective 
equipment,  emplovee  exposure 
monitoring,  training,  medical 
surveillance,  hazard  communication, 
regulated  areas,  and  recordkeeping 
Together,  these  provisions  will 
substantiallv  reduce  significant  risk  to 
the  extent  feasible,  ['his  standard 
applies  to  all  employment  in  general 
industry,  shipyards  and  construction. 
Small  employers,  for  purposes  of  the 
Regulatory  Flexibilitv  Act.  5  U.S.C.  fiOl. 
are  defined  as  firms  with  fewer  than 
twenty  employees.  The  final  standard 
will  prevent  an  estimated  .31  can(  er 
deaths  per  year  and  an  estimated  three 
deaths  per  year  from  ac:ute  central 
nervous  system  and 
carboxvhemoglobinemic  effects,  and 
will  also  reduce  cardiova.scular  disease 
and  material  impairment  of  the  central 
nervous  system.  The  estimated  cost,  on 
an  annualized  basis,  is  .$101  million  per 
year 

DATES:  This  final  rule  becomes  effective 
April  II).  1997. 

(.Ininplinnce:  Start-up  dates  for 
specifii  provisions  are  set  in 


§  1910.1052(n)  of  the  regulatory  text. 
However,  affected  parties  do  not  have  to 
comply  with  the  information  collection 
requirements  in  §  1910.1052(d) 
exposure  monitoring.  !^  1910.1052(e) 
regulated  areas,  t?  191().l()52(j)  medical 
surveillance.  §  1910.1052(1)  employee 
information  and  training;  and 
§  1910.1052(m)  recordkeeping,  until  the 
Department  of  Labor  publishes  in  the 
Federal  Register  the  control  numbers 
assigned  by  the  Office  of  Management 
and  Budget  (OMB).  Publication  of  the 
control  numbers  notifies  the  public  that 
OMB  has  approved  these  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

Comments.- Interested  parties  may 
submit  comments  on  the  information 
collection  requirements  for  this 
standard  until  March  11.  1997. 
ADDRESSES:  In  compliance  with  28 
U.S.C.  2112(a),  the  Agency  designates 
the  As,sociate  Solicitor  for  Occupational 
Safety  and  Health,  Office  of  the 
Solicitor,  Room  S-4004,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  D.C.  20210, 
as  the  recipient  of  petitions  for  review 
of  the  standard. 

Comments  on  the  paperwork 
requirements  of  this  final  rule  are  to  be 
submitted  to  the  Docket  Office.  Docket 
No.  ICR96-15,  U.S.  Department  of 
Labor,  Room  N-2625.  200  Constitution 
Ave.,  NW.,  Washington  D.C.  20210, 
telephone  (202)  219-7894.  Written 
comments  limited  to  10  pages  or  less  in 
length  may  also  he  transmitted  by 
facsimile  to  (202)  219-504fi. 

Copies  of  the  referenced  information 
colleciion  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  immediately 
to  persons  who  request  copies  by 
telephoning  Vivian  Allen  at  (202)  219- 
8076.  For  electronic  copies  of  the 
Methylene  Chloride  Final  Standard  and 
the  Information  Collection  Request, 
contact  OSHA's  WebPage  on  Internet  at 
http://www.osha.gov/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director.  OSHA 
Office  of  Public  Affairs.  Room  N-,3647, 
U.S.  Department  of  I^bor,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210;  Telephone  (202)  219-8148. 

SUPPLEMENTARY  INFORMATION: 

Collections  of  Infonnation;  Comment 
Request 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 


continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
re.sources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  OSHA  is  soliciting  comments 
concerning  the  proposed  approval  for 
the  paperwork  requirements  of  the 
Methylene  Chloride  Final  Standard. 
Written  comments  should: 

•  Evaluate  whether  the  proposed 
f:ollection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  u.sed; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Background:  The  Methylene  Chloride 
Standard  and  its  information  collection 
requirements  are  designed  to  provide 
protection  for  employees  from  adverse 
health  effects  associated  with 
occupational  exposure  to  MC.  The 
standard  requires  employers  to  monitor 
employee  exposure  to  MC  and  inform 
employees  of  monitoring  results.  If 
monitoring  results  are  above  the  8-hour 
TWA  PEL  or  the  STEL,  then  employers 
must  also  inform  employees  of  the 
corrective  action  that  will  be  taken  to 
reduce  emplovee  exposure  to  or  below 
the  8-hour  PEL  or  STEL.  Employers  may 
also  be  required  to  provide  medical 
surveillance  to  employees  who  are  or 
may  be  exposed  to  MC.  Employers  are 
also  required  to  provide  information 
and  training  to  employees  on  the 
following;  health  effects  of  MC.  specifics 
regarding  use  of  MC  in  the  workplace, 
the  contents  of  the  standard,  and  means 
the  employee  can  take  to  protect 
themselves  from  overexposure  to  MC. 

Current  Actions:  This  notice  requests 
public  comment  on  the  paperwork 
requirements  in  the  Methylene  Chloride 
Final  Standard.  The  Agency  previously 
sought  clearance  on  three  Methylene 
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Chloride  Notice  of  Proposed 
Ruiemalcing  Information  Collection 
Requests:  Shipyards,  1218-0177; 
Construction,  1218-0178;  and  General 
Industry,  1218-11179.  Since  the 
information  requirements  are  identical 
for  each  industry,  the  Agency  has 
combined  these  three  packages  into  one 
entitled  Methylene  Chloride 
§  1910.1052,  OMB  number  1218-0179. 

Type  of  Rf'view:  Revision  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  .Administration. 

Title:  Methylene  Chloride 
§1910.1052. 

OMB  Number:  1218-0179. 

Agency  Number:  Methylene  Chloride 
Docket  Number  H-71. 

Recordkeeping:  Employers  must 
maintain  employee  medical  records  for 
at  least  the  duration  of  employment  plus 
thirty  years  Employee  e.xposure 
monitoring  records  nuist  be  maintained 
for  at  least  30  years.  Objective  data,  data 
showing  that  any  materials  in  the 
workplace  containing  MC  will  not 
release  MC  at  levels  which  exceed  the 
action  level  or  the  STEL  under 
foreseeable  condition  of  exposures, 
must  be  maintained  as  long  as  the 
employer  is  relying  on  the  data  in 
support  of  the  initial  monitoring 
exemption. 

Affected  Public:  Business  or  other  for- 
profit,  [''ederal  government.  State  and 
Local  governments. 

Total  Respondents:  92,000. 

Frequency:  On  Occasion. 

Total  Responses:  Initial  719,948; 
Recurring  299.fi20. 

Average  Time  per  Response:  0.26 
hour. 

Estimated  Total  Burden  Hours:  Initial 
188,728;  Recurring  74,299. 

Estimated  Total  Burden  Cost:  Initial 
S32,490.380;  Roc:urring  $12,282,420. 

Comments  submittt'd  in  response  to 
this  notice  will  be  summarized  and-'or 
included  in  the  request  tor  the  Offii;e  of 
Management  and  Budget  approval  of  the 
inf'ornintioii  collection  requf^st;  they  will 
also  become  a  matter  of  put)iic  rec;ord. 

Federalism 

This  standard  has  been  reviewed  in 
at.cordance  with  Exe(  utive  Order  12612, 
,')2  FR  41685  (October  30,  1987). 
regarding  Federalism.  This  Order 
requires  thjt  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
policv  options.  i:onsult  with  States  prior 
to  taking  any  at.tions  that  would  restrict 
State  policy  options,  and  take  such 
actions  onl\'  when  there  is  a  clear 
constitutional  authority  and  the 
presence  ot  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
Slate  law  only  if  there  is  a  clear 


Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  State 
laws  with  respect  to  which  Federal 
OSH.\  has  promulgated  occupational 
safety  or  health  standards.  Under  the 
OSH  Act.  a  State  can  avoid  preemption 
only  if  it  submits,  and  obtauis  Federal 
approval  of,  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Oct;upational  safety  and 
health  standards  developed  by  such 
State  Plan-States  must,  among  other 
things,  be  at  least  as  effective  in 
providing  safe  and  healthful 
employment  and  places  of  employment 
as  the  Federal  standards.  Where  such 
standards  are  applicable  to  products 
distributed  or  used  in  interstate 
(ommerce,  they  may  not  unduly  l)urden 
commerce  and  must  be  justified  by 
compelling  local  conditions  (See  sef:tion 
18(c)(2)) 

The  final  MC  standard  is  drafted  so 
that  employees  in  every  ,State  will  be 
prote»:ted  by  general,  performance- 
oriented  standards.  States  with 
occupational  safety  and  health  plans 
approved  under  section  18  of  the  OSH 
Act  will  be  able  to  develop  their  own 
State  standards  to  deal  with  any  special 
problems  which  might  be  pnt:ountered 
in  a  particular  state.  Moreover,  the 
performance  nature  ot  this  standard,  oi 
and  by  itself,  allows  for  flexibility  by 
States  and  employers  to  provide  as 
much  leeway  as  possible  using 
alternative  means  of  compliaiu;e. 

This  final  MC  rule  addresses  a  healtti 
problem  related  to  occupational 
exposure  to  .MC  which  is  national  in 
scope. 

Tnose  States  which  have  eiei  ted  to 
participate  under  section  18  ot  the  OSH 
Act  would  not  be  preempted  by  this 
regulation  and  will  be  able  to  deal  with 
special,  local  conditions  v.itiiin  the 
framework  provided  by  this 
performance-oriented  standard  while 
ensuring  that  their  standards  an,'  al  least 
aseffe<;tive  as  the  Federal  Standard 

State  Plans 

The  23  States  and  two  territories  with 
their  own  OSH.A-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  six  months 
of  the  publication  of  this  final  standard 
for  oc(  u[)ationaI  exposure  to  methylene 
chloride  (ir  amend  their  existing 
standards  if  it  is  not  "at  least  as 
effective"  as  the  final  Federal  standard. 
The  states  and  territories  w  ith 
ociuipational  safety  and  health  state 
plans  are;  Alaska.  Arizona,  California, 
Connecticut  (for  State  and  local 


government  employees  only),  Hawaii, 
Indiana.  Iowa.  Kentucky,  Maryland. 
Michigan.  Nevada,  New  Mexico.  New 
York  (for  State  and  local  government 
employees  only).  North  Carolina, 
Oregon,  Puerto  Rico,  South  C^arolina. 
Tennessee,  Utah,  Vermont.  Virginia,  the 
Virgin  Islands.  Washington,  and 
Wyoming  Until  sucti  time  as  a  State 
standard  is  promulgated,  Federal  OSHA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
states  and  territories. 

Unfunded  Mandates 

The  MC  final  rule  has  been  reviewed 
in  ai:cordance  with  the  Unfunded 
Mandates  Reform  Act  ot  1995  (UMR.M 
(2  U.S.C.  1501  et  seq]  and  Executive 
Order  12875.  As  discussed  below  in  tbe 
Summary  of  the  Final  F;(,onomii 
Analysis  (FE.M  (Section  \'ill  of  this 
document).  OSH.^  estimates  that 
compliaiuH^  with  the  revised  MC' 
standard  will  require  the  expenditure  ui 
slightlv  more  than  SlOO  million  eai  h 
year  by  employers  in  the  private  sector 
Therefore,  the  MC  final  rule  establishes 
a  federal  private  sector  mandate  and  is 
a  significant  regulators  at:tion,  within 
the  meaning  ^l  Section  202  of  UMRA  (2 
U.S.C.  1532).  OSHA  has  included  this 
statement  to  address  the  anticipated 
effects  of  the  MC  final  rule  pursuant  to 
Section  202 

OSH.^  stand;irds  do  not  apply  to  state 
and  lo<;al  governments.  exc(;pt  in  states 
that  have  voluntarily  elected  to  adopt  an 
OSHA  State  Plan.  Consequently,  the  MC 
standard  does  not  meet  the  definition  of 
a  "Federal  intei'governmental  mandate" 
(.Section  421(5)  of  UMRA  (2  US  C. 
658(5)].  in  addition,  the  .•\gency  has 
concluded,  based  on  review  of  the 
rulemaking  record,  that  few,  it  anv,  of 
the  affected  employers  are  state.  lo<:al 
and  tribal  governments.  F'urther.  OSHA 
has  found  that  any  impact  on  such 
entities  would  be  insignificant.  In  sum. 
the  MC  standard  does  not  impose 
unfunded  mandates  on  state,  local  and 
tribal  governments. 

The  anticijiated  benefits  and  costs  of 
this  final  standard  are  addressed  in  the 
Summary  of  the  FEA  (Section  \'III  of 
this  document),  below,  and  in  the  FT.A 
|Ex,  129|.  In  addition,  pursuant  to 
.Section  205  of  ll.e  UMR\  ' .'  U  s  U. 
1535),  having  c(i:isidered  a  reasonable 
number  of  alternatives  as  outlined  in 
this  Preamble  and  in  the  FF.A  |Ex.  129|, 
the  .Agency  has  concluded  that  the  final 
rule  is  the  most  cost-effet  live  alternative 
for  implementation  of  OSH.^'s  statutory 
objective  of  reducing  significant  risk  to 
the  extent  feasible.  This  is  discussed  at 
length  in  the  FEA  |Ex.  129]  and  in  the 
Summary  and  Explanation  (Set;fion  X  of 
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this  document)  for  the  various 
provisions  of  the  MC  standard. 

I.  General 

The  preanihlf!  to  the  final  rule  on 
occupational  exposure  to  Vlethvlene 
(Chloride  (MC)  discus.ses  the  events 
leading  to  the  final  rule,  the  physical 
and  chemical  properties  of  MC.  the 
health  effects  of  exposure,  the  degree 
.uui  significanie  of  the  risk  presented  by 
M(;  exposure,  the  Final  Economic 
.■\nalysis  and  Regulatory  Flexibility 
.Analysis,  and  the  rationale  behind  the 
specifit  provisions  set  forth  in  the  final 
.standard.  The  discu.ssion  follows  this 
outline: 

I  (Jenerrti 

II  Pertinent  Legal  .Authority 

III  Events  Leading  to  the  Final  Standard 

IV  C^hemical  Iiientification 

V  Health  Etf,'(  ts 

VI  Qu.intifativf  Kislt  .Assessment 

VII.  .Signifii.ance  of  Ki>ilc 

VIII.  .Suinm.irv  of  the  Final  Economic 
Analysis 

I.X  Enviriinmental  Imp.ict 

X  .Summary  and  Explanation  of  the  Final 

.Standard 

A.  Sf  nn*.  and  Application 

B.  Definitions 

('.  Permissdile  Exposure  Limits 
i)  Exposure  Monitoring 

E.  Keguiatnd  .Areas 

F.  Methods  of  (ximpjiance 

C.  Respiratory  Protection 

H  Protective  Clothing  and  Equipment 

I   Hvgienc  Facilities 

)  Medical  .Surveillance 

K.  Hazard  ( Jimmunication 

L.  Employee  Information  and  Training 

M.  Kei.orditeeping 

N.  Dates 

O.  Apf>endices 

XI  .Authority  and  .Sign.iture 
XII.  Final  Rule  and  Appendices 
.Appendix  A:  Substant  e  Safety  Data  Sheet 

and  Technical  Guidelines  for  Methylene 

Chloride 
App«"ndix  B:  Viedical  Surveillance  for 

.Methylene  Chloride 
A|)[)eniJu  C  Questions  and  Answers — 

.Methviene  Chloride  Control  in  Furniture 

Stripping 

II.  Pertinent  Legal  Authority 

The  purpose  ot  the  f )( i upational 
-Safety  and  Health  .Act.  24  IJ.S.C.  6.51  et 
seq  (•■the  Afl")  is  to  "assure  so  far  as 
possible  every  w/orking  man  and  woman 
m  the  nation  safe  and  healthful  working 
I onditions  and  to  preserve  our  human 
resources  "  2^)  1 1  .S.C.  ^B.^lfb).  To 
ai  hieve  this  goal.  Congress  authorized 
the  Sf>cretary  of  I.ahor  to  promulgate 
iiui  enforce  o<.(aipational  safety  and 
health  standards   L'..S.C.  t?4i  6.55(a) 
(authorizing  summarv  adoption  of 
existing  consensus  and  federal 
standards  within  two  years  of  the  Act's 
enactment).  65,5(b)  (authorizing 
promulgation  of  standards  pursuant  to 


notice  and  comment),  654(b)  (requiring 
employers  to  comply  with  OSHA 
standards.) 

A  safety  or  health  standard  is  a 
standard  "which  requires  conditions,  or 
the  adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  or  places  of  employment." 
29  U.S.C.  §652(8). 

A  standard  is  reasonably  necessary  or 
appropriate  within  the  meaning  of 
Section  652(8)  if  it  substantiallv  reduces 
or  eliminates  significant  risk,  and  is 
economically  feasible,  technologically 
feasible,  cost  effective,  consistent  with 
prior  Agency  action  or  supported  bv  a 
reasoned  justification  for  departing  from 
prior  Agency  actions,  supported  by 
substantial  evidence,  and  is  better  able 
to  effectuate  the  Act's  purpo.ses  than  any 
national  consensus  standard  it 
supersedes.  See  58  FR  16612-16616 
(March  30,  1993). 

The  Supreme  Court  has  noted  that  a 
reasonable  person  would  consider  a 
fatality  risk  of  1/1000  to  be  a  significant 
risk,  and  would  consider  a  risk  of  one 
in  one  billion  to  be  insignificant. 
Industrial  Union  Department  v. 
American  Petroleum  Institute.  448  U.S. 
607,  646  (1980)  (the  "Benzene 
decision").  So  a  risk  of  1/1()()(]  (10-3) 
represents  the  uppermost  end  of  a 
million-fold  range  suggested  by  the 
Supreme  Court,  somewhere  below 
which  the  boundary  of  acceptable 
versus  unacceptable  risk  must  fall.  The 
Court  further  stated  that  "while  the 
Agency  must  support  its  findings  that  a 
certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  significant  will  be  based 
largely  on  policy  considerations."  See, 
e.g..  International  Union.  UAWv. 
Pendergrass.  878  F.2d  389  (DC.  Cir. 
1989)  (formaldehyde  standard):  Building 
and  Constr.  Trades  Department.  AFL- 
CIOv.  Brock,  838  F.2d  1258,  1265  (D.C. 
Cir.  1988)  (asbestos  standard). 

A  standard  is  technologically  feasible 
if  the  protective  measures  it  requires 
already  exist,  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  expected  to  be  developed. 
American  Textile  Mfrs.  Institute  v. 
OSHA  452  U.S.  490,  513  (1981) 
["ATMI"],  American  Iron  and  Steel 
Institute  v.  OSHA.  939  F.2d  975,  980 
(D.C.  Cir  1991)  CM/S/"). 

A  standard  is  economically  feasible  if 
industry  can  absorb  or  pass  on  the  cost 
of  compliance  without  threatening  its 
long  term  profitability  or  competitive 
structure.  See  ATMI.  452  U.S.  at  530  n. 
55;  AISI,  939  F.  2d  at  980. 


A  standard  is  cost  effective  if  the 
protective  measures  it  requires  are  the 
least  costly  of  the  available  alternatives 
that  achieve  the  same  level  of 
protection.  ATMI,  453  U.S.  at  514  n.  32; 
Internatinna!  Union,  UAWv.  OSHA,  37 
F.  3d  665.  668  (D.C.  Cir.  1994)  (-LOTO 

iin. 

All  standards  must  be  highly 
protective.  See  58  FR  16614-l'6615; 
LOTO  III.  37  F.  3d  at  668.  However, 
health  standards  must  also  meet  the 
"feasibility  mandate"  of  Section  fi(b)(5) 
of  the  Act.  29  U.S.C.  655(b)(5).  Section 
B(b)(5)  requires  OSHA  to  select  "the 
most  protective  standard  consistent 
with  feasibility"  that  is  needed  to 
reduce  significant  risk  when  regulating 
health  hazards.  ATMI,  452  U.S.  at  509. 
Section  6(b)(5j  also  directs  OSHA  to 
base  health  standards  on  "the  best 
available  evidence,"  including  research, 
demonstrations,  and  experiments.  29 
U.S.C.  §  655(b)(5).  OSHA  shall  consider 
"in  addition  to  the  attainment  of  the 
highest  degree  of  health  and  safety 
protection  *   *    *  the  latest  .scientific 
data  *    *    *  feasibility  and  experience 
gained  under  this  and  other  health  and 
safety  laws."  Id. 

Section  6(b)(7)  ot  the  Act  authorizes 
OSHA  to  include  among  a  standard's 
requirements  labeling,  monitoring, 
medical  testing  and  other  information 
gathering  and  transmittal  provisions.  29 
U.S.C,  §  655(b)(7), 

III.  Events  Leading  to  the  Final 
Standard 

The  present  OSHA  standard  for  MC 
requires  employers  to  ensure  that 
employee  exposure  does  not  exceed  500 
ppm  as  an  8-hour  TWA,  1000  ppm  as  a 
ceiling  concentration,  and  2000  ppm  as 
a  maximum  peak  for  a  period  not  to 
exceed  five  minutes  in  any  two  hours 
(29  CFR  1910.1000.  Table'Z-2).  This 
standard  was  adopted  by  OSH.A  in  1971 
pursuant  to  section  6(a)  of  the  OSH  Act, 
29  U.S.C.  655,  from  an  existing  VValsh- 
Healey  Federal  Standard,  The  source  of 
this  VVaish-Healey  Standard  [Ex.  7-l| 
was  the  American  National  Standards     . 
Institute  (ANSI)  standard  for  ai:ceptable 
concentrations  of  MC  (ANSI-Z37,23- 
1969).  which  was  intended  to  protect 
workers  from  injury  to  the  neurological 
system  including  loss  of  awareness  and 
functional  deficits  linked  to  anesthetic 
and  irritating  properties  of  MC  which 
had  been  observed  from  excessive,  acute 
or  large  chronic  exposures  to  MC  in 
humans  and  experimental  animals. 

In  1946.  the  American  Conference  of 
Covemmental  Industrial  Hygienists 
(ACGIH)  recommended  a  Threshold 
Limit  Value  ( TLV)  of  500  ppm  for  MC 
[Ex.  2).  In  1975.  the  ACGIH  lowered  the 
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recommended  TL\'  to  100  ppm  |Kx.  7- 

111. 

In  March  1976.  the  National  Institute 
for  Occupational  Snt'oty  and  Health 
(NIOSH)  published  "Criteria  tor  a 
recommended  standard  for  Methylene 
Cliloride"  |Kx.  2|.  which  recommended 
a  reduction  of  occupational  exposures  to 
MC  to  75  ppm  as  an  8-hour  TWA.  and 
a  lower  peak  (jxposure  not  to  exceed  500 
ppn*.  Further  exposure  reduction  based 
on  the  ambient  level  of  carbon 
monoxide  was  also  recormnended. 

In  February  1085,  the  National 
Toxicology  Program  (NTF)  reported  the 
llnil  rt;suhs  of  iuiimal  studies  nuiicatini^ 
that  MC  is  a  potential  cancer  causing 
agent  |Ex.  7-8|.  .Subsequently,  the  U.S. 
Environmental  Protection  Agency 
(FPA).  upon  receipt  of  the  NTP  studies, 
initiated  a  risk  assessment  evaluation  to 
determine  whether  or  not  MC  presents 
an  unreasonable  risk  to  human  health  or 
the  environment  and  to  determine  if 
regulatory  actions  are  needed  to 
eliminate  or  reduce  exposures. 

On  Mav  14.  1985.  FPA  announced  its 
determination  that  MC  was  a  probable 
human  carcinogen.  EPA  (.lassified  MC 
as  (iroup  B2,  in  accordance  with  its 
interun  guidelines  lor  cancer  risk  (49  FR 
4fi294).  and  hence  announced  the 
initiation-  of  a  IBO-dav  [)riorit\-  re\  iew 
(50  FR  20126)  under  section  4(0  of  the 
Toxi(,  Substances  Control  Act  (TSCA). 
In  meeting  its  mandate  under  section 
4(tl  of  TSCA  to  initiate  a  regulatorv 
action,  on  October  17,  1985.  EPA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  (50  FR 
420:^7)  for  the  purpose  of  (■olle(,ting  the 
necessary  information  required  for 
initiating  a  rulemaking.  In  this  notice. 
FPA  established  December  16.  1985.  as 
its  deadlnie  for  receiving  commeiUs. 

On  AprU  11.  1985.  the  U.S.  Consumer 
Product  Safety  Ciommission  (CPSC) 
released  its  risk  a.ssessment  findings  for 
MC  and  began  to  consider  a  regulatory 
action  to  t)an  MC.  containing  products 
and  to  develop  a  voluntarv  hazard 
communication  progran^  for  consumers. 

On  December  18.  1985,  the  U.S.  Food 
and  Drug  Administration  (FDA) 
published  a  proposal  to  ban  the  use  of 
MC  as  an  ingredient  in  aerosol  cosmetic 
products  (50  FR  51551).  This  proposal 
was  based  on  a  risk  assessment  that 
used  the  NTP  animal  data. 

On  July  19.  1985.  Owen  Bieber. 
President  of  International  Union,  United 
Automobile,  Aerospace  and  Agricultural 
Implement  Workers  of  .'\merica  (UAW), 
petitioned  OSHA  to  act  expeditiously 
on  reducing  workers'  exposure  to  MC. 
Spe<  ificallv,  Mr.  Bieber  requested  that 
OSHA:  (1)  Publish  a  hazard  alert;  (2) 
issue  an  emergencv  temporary  standard 
(FTS);  and  (,T)  begin  work  on  a  new 


permanent  standard  for  tontrolling  MC 

exposure.  Subsequently,  tlie  following 

uriKins  joined  UAW  in  petituining 

OSHA  to  act  (m  revising  the  current 

standard; 

A.  International  Union,  .Mlied  Industrial 

Workers  of  America; 
R.  (jiass.  Potterv.  Plastics  and  Allied 

Workers  International  Union; 
{'..  United  Furniture  Workers  ol 

America; 

D.  The  Newspaper  Guild; 

E.  Conmiunication  Workers  of  .'\merica; 

and 

F.  United  Steelworkers  of  America. 
In  March  1986.  as  a  preliminary 

response  to  thi.s  petition.  OSHA  issued 
"Guidelines  for  ("ontrolling  Exposure  to 
M(!thylene  Cihloride."  That  document, 
which  was  canceled  by  OSHA  Notice 
ADM  8  (July  12.  1994)'.  provided 
intoriuation  to  emj)loyers  ami  workers 
on  risks  ot  MC  exposure  and  methods 
for  controlling  such  exposure  jEx.  8— 11|. 

In  April  1986.  .NIOSH  published  a 
CAirrent  Intelligence  Bulletin  a46  (CIB) 
on  MC  reflecting  the  findings  of  the  NTP 
.study  |Ex.  8-26|.  The  CIB  concluded 
tlia!  MC  should  be  regarded  as  a 
potential  occupational  carcinogen  and 
that  exposure  should  be  controlled  to 
the  lowest  feasible  level. 

On  .August  20,  1986,  the  CPSC  issued 
ii  proposed  rule  |51  FR  29778!  "that 
would  declare  household  products 
containing  other  than  contaminant 
levels  of  M("  to  be  hazardous 
sut)Stan{:es,"  The  CPSC'  noted  the 
proposal  was  prompted  by  evidence  that 
inhalation  of  MC  vapor  int.reaseri  the 
incidence  of  various  malignant  and 
benign  tumors  in  rats  and  mic:e. 
Accordingly,  the  Commission  proposed 
to  require  that  household  products 
which  (an  expose  consumers  to  MC 
\  apor  be  treated  as  hazardous 
substances  and  be  labeleci  as  provided 
by  section  2(i))(l)  of  the  Federal 
Hazardous  Sub.stances  Act  (FHSA)  (15 
U.S.C.  1261(p)(l))  The  FHSA  requires 
the  use  of  labels  whicli  ( 1 1  indicate  that 
exposure  to  a  product  may  present  a 
cancer  risk;  (2)  explain  the  fac  tors  (such 
as  level  and  duration  of  exposure)  that 
control  the  degree  of  risk;  and  (:i) 
explain  the  precautions  to  be  taken 

On  November  17,  1986.  OSHA  denied 
the  petition  for  an  Emergencv 
Temporary  Standard,  but  agreed  that 
work  on  a  permanent  standard  should 
commence  |Ex.  3A|.  On  November  24. 
1986,  OSHA  announced,  in  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
|51  FR  422571.  that  it  was  considering 
revision  of  the  oci:upational  health 
standard  for  MC.  The  Agent  y  ba.sed  this 
action  on  animal  studies  which 
indicated  that  the  PEL  of  500  ppm  did 


not  provRJe  ade(]uate  protection  against 
"potential  cancer  risks  and  other  adverse 
health  efiecis  The  ANPR  summarized 
OSHA's  information  regarding  the 
production  and  use  of  MC.  o(;cupationnl 
exposure  to  MC,  and  the  potential 
adverse  health  effects  associated  with 
MC  exposure  In  addition,  the  notice 
invited  interested  parlies  to  submit 
comments,  reconimendalions,  data,  and 
information  on  a  \ariet\  of  issues 
related  to  the  regulation  of  MC.  OSHA 
received  43  (;omments  in'response  to 
the  ANPR.  Those  comments  are 
discussed,  as  appropriate,  below. 

On  December  5.  1986.  the  FDA 
reopened  the  comment  period  for  30 
days  on  the  above-cited  proposal  to  ban 
the  use  of  MC  in  cosmetic  products  |51 
FR  439351.  The  reopening  enabled 
interested  parties  to  submit  comments 
on  studies  received  after  the  close  of  the 
initial  comment  period  regarding  MC 
comparative  pharma(  okinetics, 
metabolism,  and  genotoxicitv. 

On  September  14.  1987,  the  CPSC 
issued  a  statement  of  interpretation  and 
enforf:ement  policy,  in  lieu  of 
continuing  witli  rulemaking,  which 
expressed  the  Commission's 
determination  that  consumer  products 
containing  MC  and  capable  of  exposing 
consumers  to  significant  amounts  of  MC 
may  pose  cancer  risk  to  humans  and, 
therefore,  are  subject  to  the  above- 
described  hazardous  substance  labeling 
requirements.  The  CPSC  explicitly 
retained  the  option  of  resuming  the 
rulemaking  if  voluntary  compliance 
with  and  enforcement  of  the 
Commission's  interpretation  did  not 
adequately  induce  firms  to  label  their 
products  appropriately. 

In  1988,  based  on  the  response  to  the 
ANPR,  OSHA  began  contacting  small 
businesses  and  conducting  a  number  of 
site  visits,  to  develop  a  clear 
understanding  of  how  revisions  to 
OSHA's  MC  standard  would  affect  small 
entities.  For  example,  on  April  27,  1989, 
OSHA  participated  in  a  NIOSH 
(conference  on  MC  controls  for  the 
furniture  stripping  industry  (54  FR 
11811.  March  22.  1989)  to  learn  how 
that  industrv,  which  is  dominated  by 
small  businesses,  was  dealing  v\  ith  MC 
exposun?.  That  (.onference  focused  on 
the  progress  of  a  NIOSH  pilot  program 
aimed  at  developing  affordable 
enginwring  ( (introls  (or  the  furniture 
stripping  industry.  OSHA  continued  to 
seek  input  from  small  busines.ses 
throughout  the  M("  rulemaking,  as 
dis(.us.sed  below  in  the  Preamble  and  in 
the  Final  E(.onomic  .^nalvsis  |Ex   129). 

Also,  in  1988,  ACGIH  officially 
lowered  the  TLV  for  MC  to  50  ppm  as 
an  8-hour  TWA.  OSHA  considered 
whether  the  TLV  recommended  by  the 
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ACGIH  would  be  an  appropriate  OSHA 
standard.  The  ACGIH  is  ;i  professional 
.society  devoted  to  ndininistrative  and 
technical  aspects  of  occupational  and 
environmental  health.  Voting  members 
of  ACGIH  are  scientists  who  work  for 
government  agencies  or  educational 
institutions.  Kvery  year  the  ACGIH 
adopts  new  or  revised  TLVs  for  several 
substances  by  a  majority  vote,  not  by 
consensus.  (ISH.A  has  not  adopted  the 
MC  TLV  (.50  ppm)  as  the  H-honr  TWA 
PP;L  because  the  Agency's  criteria  for 
setting  standards  differ  from  those  used 
by  the  ACGIH.  QSHA  standards  must 
eliminate  significant  risks  to  the  extent 
feasible,  whereas  the  ACGIH  sets  limits 
under  which  it  is  believed  that  nearly 
all  workers  may  be  repeatedly  e.xposed 
day  after  day  without  adverse  health 
effects.  Also,  as  evidenced  by  their 
■■Do<:umentation  of  the  TLVs."  the 
ACGIH  does  not  perform  quantitative 
risk  assessments.  This  difference 
between  OSHA  and  .^CCdH  practice  is 
critical  be<:ause  the  Supreme  Court  has 
required  OSHA  to  perform  quantitative 
risk  assessments  when  data  permit,  and 
to  use  these  assessments  to  set  exposure 
limits. 

On  lune  29.  1989.  the  FDA  issued  a 
final  rule  that  banned  the  u.so  of  MC  in 
cosmetic  products  [54  FR  27328|.  The 
Agency  ba.sed  its  final  rule  on  scientific 
studies  that  showed  inhalation  of  MC 
caused  cancer  in  laboratory  animals. 
The  FDA  concluded,  accordingly,  "that 
continued  use  of  MC  in  cosmetic 
products  may  pose  a  significant  risk  to 
human  health  ♦   *    »  ••  fhp  Agency 
considered  comments  and  information 
regarding  the  application  of  a 
physiologically-based  pharmacokinetic 
model  to  the  prediction  of  human 
cancer  risk.  The  FDA  determined  that 
the  risk  a.ssessment  developed  using 
animal  .studies  .should  not  be  changed  to 
refle<;t  the  "pharmacokinetic  and 
metabolic  data  and  hypothesized  GST 
metabolic  mechanism  of 
(;an:inogenicity.  ' 

On  August  8,  1990,  the  Consumer 
Product  Safety  Commission  (CPSCl 
issued  a  General  Order  (.'i.S  FR  .32282) 
that  required  manufacturers,  importers, 
packagers  and  private  labelers  of 
consumer  products  containing  I'^o  or 
more  of  MC  to  report  to  the  CPSC 
information  on  tfie  labeling  and 
marketing  of  those  products.  The  CPSC 
indicated  that  the  inform.ition  obtained 
would  aid  the  (ionunission  m  evaluating 
the  CP.SCs  policy  concerning  the 
labeling  of  MC-containing  products  as 
hazardous  substances,  pursuant  to  the 
Federal  Ha2uirdous  Substances  Act. 

(>!  November  11,  1990.  then- 
i'resident  Bush  signed  the  Clean  Air  Act 
Amendments  (CAA.M  of  1990.  Title  VI 


of  the  CAAA  requires  the  phaseout  of 
ozone-depleting  chemicals  bv  the  year 
2000  (.section  604)  and  requires  the  EPA 
to  determine  which  aiterp.atives  to 
ozone-depleting  chemicals  are  safe  for 
use  (section  612).  MC  was  among  the 
potential  substitutes  studied  bv  tlie 
EPA.  In  addition,  section  112  of  the 
CAAA  requires  the  EPA  to  address  the 
residual  risks  of  MC  and  other  specified 
Hazardous  Air  Pollutants  (HAPs)  by 
establishing  Maximum  Achievable 
Control  Technology  (MACF)  standards. 
In  particular,  section  112(d)  recjuires 
EPA  to  promulgate  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  (40  CFR  part  63)  over  a  10- 
year  period.  In  addition,  EPA  regulates 
MC  as  a-priority  pollutant  under  the 
Clean  Water  Act  as  amended  (33  U.S.C. 
\25\.etseq.] 

On  February  12-13.  1991,  EPA 
convened  an  international  conference 
on  "Reducing  Risk  in  Paint  Strippiug" 
that  was  well  attended  by 
representatives  of  small  businesses 
which  use  MC  or  its  substitutes  in  a 
wide  range  of  operations.  OSHA 
actively  participated  in  the  workgroup 
and  panel  discussions  to  elicit 
information  regarding  the  anticipated 
impacts  of  a  revised  MC  standard  on 
paint  stripping  operations. 

OSHA  determined,  based  on  animal 
and  human  data,  that  the  existing  PELs 
for  MC  did  not  adequately  protect 
employee  health.  Accordingly,  on 
November  7.  1991.  OSHA  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
(."56  FR  57036)  to  address  the  significant 
risks  of  MC-induced  health  effects.  The 
propo.sed  rule  required  employers  to 
reduce  occupational  exposure  to  MC 
and  to  institute  ancillary  measures,  such 
as  employee  training  and  medical 
surveillance,  for  further  protection  of 
MC-exposed  workers.  The  provisions  of 
the  proposed  rule  are  discussed  in  detail 
in  the  Summary  and  Explanation. 
Section  X,  below.  The  Agency 
published  a  correction  notice  on  January 
6,  1992  (57  FR  387).  The  NPRM 
solicited  comments  on  the  proposed 
rule  and  raised  48  specific  issues  to 
elicit  information  about  MC  health 
effects,  use.  and  exposure  controls,  as 
well  as  input  regarding  the 
appropriateness  and  impacts  of 
particular  provisions.  The  written 
comment  period,  which  ended  on  .April 
6,  1992.  produced  58  comments, 
including  several  hearing  requests. 

On  February  11,  1992.  then-President 
Bush  announced  an  accelerated 
phaseout  schedule  for  ozone  depleting 
substances  and  ordered  the  EPA  to 
accelerate  its  review  of  substitutes  (such 
as  MC)  whose  use  would  reduce  damage 
to  the  ozone  layer. 


On  May  19.  1992,  OSHA  presented 
the  MC  proposal  to  the  newly 
reconstituted  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  for  consultation.  The  Advisory 
Committee  established  a  MC  work  group 
to  generate  information  and 
recommendations  regarding  MC  use  and 
exposure  in  the  construction  industry. 

In  response  to  the  hearing  requests 
ami  to  concerns  raised  by  commenters. 
the  Agency  issued  a  notice  of  informal 
public  hearing  (57  FR  24438,  June  9, 
1992).  which  scheduled  hearings  to  start 
in  Washington.  D.C.  on  September  16, 
1992  and  in  San  Francisco.  California 
on  October  14,  1992.  That  notice  also 
reopened  the  written  comment  period 
until  August  24,  1992.  The  hearing 
notice  raised  16  issues,  based  on  the 
NPRM  comments,  which  solicited  input 
regarding  the  human  health  risks  of  MC 
exposure  and  the  impact  of  the 
proposed  rule  on  MC  users.  San 
Francisco  was  selected  as  a  hearing  site 
to  facilitate  participation  by  small 
businesses,  particularly  foam  blowers 
and  furniture  refinishers,  for  whom 
attendance  at  the  Washington,  D.C. 
hearing  would  have  been  economically 
burdensome. 

On  fuly  28,  1992.  the  MC  work 
group's  report  was  presented  to  the 
ACCSH  and  was  adopted  as  the 
Advisory  Committee's  recommendation 
to  OSHA.  Ba.sed  on  the  input  from  the 
ACCSH.  OSHA  issued  a  supplemental 
hearing  notice  (57  FR  36964.  August  17. 
1992)  which  raised  MC  use.  exposure 
and  control  issues  specific  to  the 
construction  industry.  The 
supplemental  notice  extended  the 
deadline  for  submission  of  comments 
regarding  the  construction  issues  until 
September  22.  1992. 

OSHA  convened  public  hearings  in 
Washington,  DC.  on  September  16-24, 
1992  and  in  San  Francisco  on  October 
14-16.  1992.  with  Administrative  Law 
Judge  James  Guill  presiding.  At  the 
conclusion  of  the  hearings.  Judge  Guill 
set  a  post  hearing  period  for  the 
submission  of  additional  data,  which 
ended  on  January  14,  1993,  and  for  the 
submission  of  additional  briefs, 
arguments  and  summations,  which 
ended  on  March  15,  1993.  The 
po.sthearing  comment  period  elicited  35 
comments. 

On  March  31.  1993,  pursuant  to 
section  1 12  of  the  C.\AA,  the  EPA 
issued  a  notice  (58  FR  16808)  requesting 
information  on  the  anticipated  impacts 
of  a  National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
the  halogenated  solvent  cleaning-vapor 
degreasing  source  category.  This  notice 
characterized  MC  as  the  third  most 
commonly  used  halogenated  solvent. 
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based  on  1991  data.  On  November  29, 
1993,  the  EPA  issued  a  notice  of 
proposed  rulemaking  (.')H  FR  fiZ.Sfifi) 
describing  MACT  ru'  -s  for  the  use  of 
MC  and  other  HAPs  in  haiogenated 
solvent  cleaning-vapor  degreasing 
operations. 

On  March  1 1 ,  1994.  OSHA  reopened 
the  rulemaking  record  for  45  days  (59 
FR  11567)  to  receive  public  comment  nn 
reports  related  to  engineering  controls 
for  MC  exposure  in  the  hirniture 
refinishing  industry.  MC; 
carcLnogenicitv.  and  the  availability  of 
water-based  substitutes  tor  MC-based 
adhesixes  in  the  manufacture  of  flexible 
foam  products.  In  particular.  OSHA 
solicited  input  regarding  the  extent  to 
wh'ch  it  was  feasible  for  small 
businesses  with  furniture  stripping 
operations  to  comply  with  the  proposed 
PELs  using  engineering  controls 
addressed  in  an  OSHA  contractor's 
report  |Ex.  114|.  The  limited  reopening, 
which  ended  on  April  25.  1994,  elicited 
29  comments. 

OSHA  has  evaluated  the  impact  of  the 
final  rule  on  the  identified  application 
groups  (except  for  farm  equipment  |Ex. 
115-231,  insofar  as  this  rulemaking  does 
not  address  agricultural  employment). 
The  Agency's  analysis  and  conclusions 
are  presented  in  the  Final  Economic 
Assessment  for  this  rulemaking 
(Ex. 1291.  summarized  in  Section  Vlll. 
below. 

On  March  18.  1994.  the  EPA  issued  a 
final  rule  (59  FR  13044)  which 
addressed  the  use  of  MC  as-a  substitute 
for  ozone-depleting  chemicals  being 
phased  out  under  section  B 12  of  the 
CAAA  of  1990.  The  EPA  has  found  the 
use  of  MC  to  be  acceptable  in  the 
production  of  flexible  polyurethane 
foam;  polyurethane  integral  skin  foams; 
metal  cleaning;  electronics  cleaning: 
precision  cleaning;  and  adhesives, 
coatings  and  inks.  That  Agency 
expressed  concern  regarding  MC 
toxicity,  stating  "methylene  chloride 
use  will  be  subject  to  future  controls  for 
hazardous  air  pollutants  under  Title  III 
section  112  of  the  CAA.  In  addition,  use 
of  the  compound  nuist  conform  to  all 
relevant  workplace  safety  standards 
*   *   *  Use  is  also  subject  to  waste 
disposal  requirements  under  RCRA  (59 
FR  at  1308H),"  The  EPA  also  noted  that 
it  is  encouraging  companies  to  decrease 
emissions  of  MC  through  the    MO/SO" 
pollution  prevention  progratn.  under 
which  companies  voluntarily  c:ommit  to 
reduce  emissions  33  percent  by  the  end 
of  1992  and  50  percent  bv  the  end  of 
1995  (59FRat  13093). 

On  April  21.  1994.  the  Department  of 
Housing  and  Urban  Development  (HL'D) 
issued  a  notice  (59  FR  190H4) 
announcing  that  funds  were  available 


for  the  removal  of  lead-based  paint.  That 
notice  explicitly  provided  that  paint 
removal  activities  funded  by  HUD  could 
not  use  products  containing  MC 

On  May  31.  1994.  ludge  C\iill  closed 
and  certified  the  hearing  ret:urd  for 
OSHA's  MC  rulemaking. 

Pursuant  to  section  n2(d)  of  the 
(;AAA.  the  EPA  has  already  finalized 
NESHAP  rulemakings  that  cover 
haiogenated  solvent  cleaning  (59  FR 
B1801,  December  4,  1994,  40  CFR  part 
63,  subpart  T).  aerospace  manufacture 
and  rework  facilities  (September  1. 
1995.  40  CFR  part  63.  .subpart  )  and 
wood  furniture  manufacturing  (60  FR 
62930.  December  7,  1995,  40  CFR  part 
63.  subpart  1[).  MC-related  NESHAP 
proceedings  for  several  industries  (e.g.. 
pharmaceuticals,  flexible  polyurethane 
foam,  polycarbonates  and  nylon  6  are 
t:urrentlv  underwav. 

Pursuant  to  its  CAAA.  CWA.  RCRA 
and  PPA  mandates.  EPA  has  proposed 
effluent  limitation  guidelines  for  the 
pharmaceutical  industry  (60  FR  21592. 
Mav  2.  1995)  which  characterize  MC  as 
one  of  the  most  significant  priority 
pollutants  to  be  addressed  under  the 
CWA.  In  particular,  EPA  has  addressed 
the  use  of  stream  stripping  and 
distillation  technology  to  reco\er  MC 
from  wastewater  for  reuse  or  sale  for  use 
in  other  industries.  That  Agency  has 
also  proposed  requirements  for 
compliance  monitoring  of  MC;  that,  due 
to  dilution  with  wastewater,  would  be 
found  at  levels  below  current  analytical 
limits  of  detection. 

OSHA  has  attempted  to  consider  the 
foreseeable  impact  of  EPA  action  on  the 
use  of  MC  because  EPA-driven  c:hanges 
in  such  use  would  affect  the  data  on 
which  OSHA  relies  to  estimate  the 
impact  of  this  final  rule.  In  brief,  while 
EPA  action  to  reduce  H.A.P  exp<jsure 
may  encourage  employers  to  redu(,e  or 
eliminate  MC  use,  simultaneous  P-PA 
efforts  (o  reduce  the  emission  of  ozone- 
depleting  chemii:als  ma\  encourage 
employers  to  maintain  or  nicn^ase  MC 
use.  Given  the  time  frame  for  EPA 
action  and  tliat  Agency's  need  to 
( oordinate  proceedings  that  arise  from 
several  statutory  mandates,  it  is 
inappropriate  to  draw  conclusions 
regarding  the  impact  of  EP.A  regulatory 
action  on  the  need  for  OSHA  action. 

OSHA  has  also  consulted  with  EPA  to 
determine  whether  an\  poteiUiai 
overlapping  or  conflicting  requirements 
exist  in  OSHA's  MC  standard  and 
various  EPA  NESHAPs,  and  has 
committed  to  continue  working  with 
EPA  on  future  NESHAP  compliance 
issues.  OSHA  discussed  the  MC 
regulation  with  project  officers  for  all 
re(,ent,  current  and  planned  NEiSHAPs 
projects  and  has  deternnned  that  there 


are  no  overlapping  or  confliciing 

requiremerUs  in  the  NESHAPs  and 
OSHA's  MC  standard  Indeed, 
employers  can  choose  among  a  variety 
of  means  to  comply  which  would  not 
entail  any  conflict  in  OSHA  and  EPA 
regulations. 

In  particular,  OSHA  conducted  a 
thorough  analysis  of  tlie  l-.P.^  SoUeiit 
Degreasing  NESHAP  OSHA 
determined,  and  IPA  agreed,  that  tliere 
are  no  conflicting  requirements  in  the 
two  regulations.  OSHA  does  not  require 
or  recommend  specific  compliance 
strategies.  One  common  method  of 
reducing  worker  exposure  is  local 
exhaust  ventilation.  In  addition,  some  of 
the  alteriiati\'e  compliance  strategies 
suggested  in  the  EPA  solvent  degreasing 
NESHAP  include  reducing  room  draft. 
OSHA  has  determined  that  even  if  an 
employer  chooses  redu(  ing  room  draft 
as  its  compliance  strategy  for  the  EPA 
NESHAP.  employers  may  use  some 
local  exhaust  ventilation  to  reduce 
worker  MC  exposures  and  still  be  in 
compliance  with  both  the  OSH.'X  MC 
standard  and  the  EPA  NESHAP.  There 
are  also  other  (.ombinations  of 
compliance  strategies  that  can  be 
utilized  to  compK  witfi  both 
regulations.  OSHA  plans  further 
discussion  of  this  issue  in  its 
compliance  assistance  documents.  The 
[uirpose  of  these  dot;uments  is  to  assist 
employers  m  selecting  among  the  many 
appropriate  c  ontrol  strategies  which 
satisfy  requirements  under  both  OSHA 
and  EP.-\  regulations. 

On  October  25.  1995,  OSHA  reopened 
the  rulemaking  rec  ord  (60  FR  54462)  to 
obtain  input  rt^gardiiig  studies 
submitted  by  the  Haiogenated  Solvents 
Industry  Alliance  (HSIA)  lEx.  118-125) 
wtiich  address  the  use  of  animal  data  to 
estimate  human  cancer  risk  from  MC 
exposure.  The  couunents  received  on 
those  studies  |Exs.  126-1  through  126- 
37|  are  disi:ussed  in  relation  to  the 
Quantitative  Risk  .Assessment  (Section 
VI}.  below. 

The  rulemaking  record  contains  129 
exhibits,  and  2717  pages  of  hearing 
transcri[)t.  A  wide  range  of  employees, 
employers,  union  representatives,  trade 
associations,  go\  ernment  agencies  and 
other  interested  parties  contributed  to 
the  developmeiU  of  the  rulemaking 
record.  The  Agencv  appn^c  lates  these 
efforts  to  help  OSHA  develop  a  record 
that  provides  a  sound  basis  for  the 
promulgation  of  this  final  rule. 

Throughout  the  ten  vears  since  OSHA 
initiated  MC  proceedings,  the  Agency 
has  sought  and  evaluated  input 
regarding  the  anticipated  impact  of  a 
MC  health  standard  on  small  entities. 
For  example.  Issue  K  of  OSHA's 
Advance  Notice  of  Proposed 
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Rulemaking  for  MC  (ANPRM)  (51  FR 
42257.  November  24.  1986)  solicited 
comments,  recommendation.s,  data  and 
information  regarding  the  anticipated 
impacts  of  a  MC  standard  on  small 
entities.  Responses  frnni  manufacturers 
of  flexible  polyurethane  foam  jExs.  10- 
4  and  10-171  and  industrial  paint 
removers  [Ex.  10-7]  indicated  that 
rulemaking  regarding  MC;  would  affect 
small  entities.  Based  on  the  response  to 
the  ANPRM,  OSHA  initiated  contacts 
with  small  busiries.ses  and  conducted  a 
number  of  site  visits,  to  develop  a  clear 
understanding  of  how  revisions  to 
OSHA's  MC  .standard  would  affect  small 
entities. 

Based  on  OSHA's  contacts  with  small 
business  and  the  respon.se  to  the 
.ANPRM,  the  Preliminarv  Regulatory 
Impact  Analysis  (PRJA)  for  the  MC 
NPRM  (56  FR  ,57U;)B.  November  7,  1991) 
considered  small  firms  to  he  those  with 
fewer  than  20  total  employees.  In 
addition,  the  PRIA  estimated  that  45 
percent  of  establishments  using  MC 
were  "small  businesses. 

Issue  2,^)  of  the  NPRM  lor  MC  .stated 
that  OSHA  had  analyzed  the  impacts  of 
the  proposed  rule  on  small  businesses 
and  had  adapted  the  standard  to  take 
uUo  account  the  circumstances  of  small 
businesses,  where  appropriate.  The 
performance-oriented  language  covering 
the  demarcation  of  regulated  areas 
(proposed  paragraph  (p)(4!]  and  the  30/ 
10  days  of  exposure  thresholds  for 
medical  surveillance  (proposed 
paragraph  (i)(l)(i))  rotlet;ted  the 
Agency's  determination  to  avoid 
un posing  unnecessary  burdens  on  small 
entities.  In  addition.  Issue  2r>  solicited 
information  regarding  anticipated  small 
business  impacts  so  that  OSHA  could 
update  the  initial  regulatory  flexibility 
analysis  performed  pursuant  to  5  U,S'C. 
604  of  the  Regulatory  Flexibility  Act. 

Small  businesses,  particularly  in  the 
furniture  refinishing  |Exs.  19-1.  19-4, 
i'>-6,  19-H.  19-10  and  l')-ll|and 
polyurethane  f(jam  blowing  industries 
]".x.  \9-3\.  expressed  concern  that  the 
proposed  rule  would  impose  excessive 
compliance  burdens  on  their  operations. 
Based  in  part  on  these  concerns,  the 
.Agency  convened  informal  public 
hearings  (57  FR  244.18.  [une  9.  1992)  in 
Washington.  U.C.  and  San  Francisco. 
(.A  San  Francisco  was  st^lerted  as  a 
hearing  site  to  facilitate  participation  by 
small  businesses,  partic.ularly  foam 
blowers  and  furniture  refinishers,  for 
whom  attendance  at  tlie  Washington. 
Ill;,  hearing  would  have  been 
e<.onomically  burdensome 

Hearing  Notice  Issue  H  solicited 
(  omments  and  testiriioiiy,  with 
supporting  documentation,  regarding 
the  impact  of  the  proposed  rule  on  small 


businesses,  particularly  in  the  furniture 
refinishing  sector.  A  significant  number 
of  small  businesses  participated  in  the 
Washington.  D.C.  and  San  Francisco 
hearings,  providing  OSH,\  with  useful 
testimony  and  posthearing  submissions. 
For  example.  Harold  Markey  of  the 
Markey  Restoration  (V)inpanv  proposed 
|Tr.  2660,  2672.  10/lfi/92|  that 
"furniture  refinishing  businesses  be 
exempt  from  |25  ppni  PEL]  due  to  the 
financial  hardship  that  enforcement 
would  cause."  In  addition,  Mr.  Markey 
expressed  appreciation  for  OSHA's 
efforts  to  facilitate  his  participation  in 
the  hearing.  As  discussed  above.  OSHA 
subsequently  solicited  (59  FR  1 1567, 
March  11,  1994)  additional  input 
regarding  the  extent  to  which  it  was 
feasible  for  small  businesses  with 
furniture  stripping  operations  to  comply 
with  the  proposed  PELs  using  the 
engineering  controls  addressed  in  an 
OSHA  contractor's  report  (Ex.  114|. 
OSHA  has  had  numerous  contacts 
with  furniture  refinishers,  particularly 
with  members  of  the  National 
Association  of  Furniture  Refinishers  and 
Refurbishers  (NAFRR),  the  trade 
association  for  the  industry.  In  1994, 
OSHA  was  represented  at  the  N.AFRR's 
annual  conference  in  Williamsburg,  VA 
The  Agency  has  continued  to  proyide 
assistance  to  NAFRR  members  and  other 
furniture  refinishers  regarding 
appropriate  industrial  hygiene  measures 
for  workplaces  where  MC  is  used.  For 
example.  OSHA  has  dis.seminated 
information  about  the  engineering 
controls  developed  by  NIOSH  for  the 
furniture  stripping  indu.stry.  OSHA  will 
continue  to  strive  for  a  cooperative 
relationship  with  the  small  businesses 
affected  by  the  MC  final  rule  through 
careful  compliance  with  the  Small 
Business  Regulatory  EnforcemerU 
Fairness  Act  (SBRE^FA)  (5  U.S.C. 
Chapter  8)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.),  as 
amended.  In  addition,  the  Agent  y's 
"Outreach  Program"  for  the  MC  final 
rule  will  involve  a  commitment  of 
significant  consultation  and  other 
resources  by  OSHA  and  other  fioncerned 
parties,  building  on  the  relationships 
established  during  the  rulemaking. 

OSHA  has  developed  a  multifaceted 
outreach  plan  to  provide  information 
and  compliance  assistance  to  the 
regulated  community.  In  particular, 
OSHA: 

— Has  developed  a  booklet  which 
summarizes  the  provisions  of  the  MC 
standard; 

— Has  developed  a  compliance  directive 
for  the  MC  standard  which  answers 
compliance-related  questions  about 
the  MC  standard: 


— Is  developing  compliance  guides 
directed  at  assisting  small  businesses 
in  complying  with  the  MC  standard, 
consistent  with  section  212  of  the 
Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996; 
— Has  recruited  intere.sted  trade 
associations  to  a.ssist  in  the 
distribution  of  MC  standard-related 
information,  and  the  convening  of 
workshops  to  help  small  businesses 
understand  available  compliance 
strategies; 
— Has  spoken  to  trade  association 
meetings  and  distributed  MC 
standard-related  materials; 
— Has  contacted  manufacturers  of  MC  to 
develop  a  strategy  for  inc:lusion  of 
OSHA  MC-.standard  information  in 
existing  product  stewardship 
programs;  and 
—Is  working  with  individuals  interested 
in  conducting  workshops  for 
impacted  industries,  such  as 
polyurethane  foam  manufacturers  and 
furniture  refinishers,  to  train  small 
businesses  on  compliance  with  OSHA 
and  EPA  regulations. 
All  50  states  and  the  territories 
covered  by  the  OSH  Act  provide  free 
consultation  services  for  small 
businesses  to  a.ssist  them  in  achieving 
compliance  with  OSHA  standards. 
Those  .services  are  funded  by  federal 
OSHA  but  supplied  by  the  states  in  state 
plan  states  and  by  private  contractors  in 
other  areas.  Those  consultation  services 
will  provide  free  assistance  for  small 
business  so  it  will  be  easier  to  come  into 
complianc:e  with  the  MC  standard. 

OSHA  will  also  set  up  Cooperative 
Assessment  Programs  (CAF's)  for 
individual  employers  to  assist  them  in 
achieving  compliance  in  a  reasonable 
manner.  In  a  CAP.  an  OSHA  industrial 
hygienist  works  with  the  employer  and 
employee  representatives,  to  determine 
a  reasonable  number  of  cost-effective 
engineering  controls  and  work  practices 
to  bring  the  employer  into  compliance. 
A  reasonable  schedule  is  determined  for 
the  implementation  of  those  controls. 
Good  faith  efforts  to  implement  a  CAP 
are  generally  considered  to  be  in 
compliance  with  the  provisions  of  the 
standard.  OSHA  has  had  success  in 
implementing  CAP's  for  the  arsenic, 
lead  and  other  standards.  Employers 
have  found  that  working  with  OSHA  or 
CAP'S  has  led  to  cost  effective 
compliance  with  OSHA  standards. 

IV.  Chemical  Identification 

Methylene  chloride  (MC).  also  called 
dichloromethane  (DCM)  [Chemical 
Abstracts  Service  Registry  Number  75- 
09-2|  is  a  halogenated  aliphatic 
hydrocarbon  with  a  chemical  formula  of 
CH2CI2.  a  molet;ular  weight  of  84.9,  a 
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boiling  point  of  39.8°C  (104°F)  at  760 
mm  Hg,  a  specific  gravity  of  1.3,  a  vapor 
density  of  2.9  and  a  vapor  pressure  of 
350  mm  Hg  at  20°C  (68°F). 
Concentration  of  MC  in  .saturated  air  at 
2,5°C  reaches  530,000  ppm.  MC  has  low 
water  solubility  (1.3  gm  per  100  gm  of 
water  at  20^C),  an  extensive  oil  and  fat 
solubility,  and  a  low  flammability 
potential.  It  is  used  as  a  flame 
suppres.sant  in  solvent  mixtures  (lower 
explosive  limit  of  12%  and  upper 
explosive  limit  of  19%).  II  is  a  colorless 
volatile  liquid  with  a  chloroform-like 
odor  and  its  odor  threshold  varies 
between  100  and  300  ppm.  Contact  with 
strong  oxidizers,  caustics  and  active 
metal  powder  may  cau.se  explosions  and 
fires.  Decomposition  products  during 
combustion  or  fire  include  phosgene, 
hydrogen  chloride  and  carbon 
monoxide. 

V.  Health  Effects 

A.  Iiitrnduction 

The  toxicology  of  MC  is  summarized 
below,  A  more  detailed  review  of  MC 
toxicologv  can  be  found  in  the  NPRM 
[56FR5703fi|. 

B.  Absorption  nnd  Disposition  of 
Methyipnt-  Chloride 

Inhalation  is  the  most  significant 
route  of  entry  for  MC  in  occupational 
settings.  The  quantity  of  MC  taken  into 
the  body  depends  on  the  concientration 
of  MC  in  inspired  air.  the  breathing  rate, 
the  duration  of  exposure  to  MC.  and  the 
solubility  of  MC  in  blood  and  tissues 
Because  MC  is  volatile,  inhalation 
exposures  to  MC  can  be  quite  high, 
especially  in  poorly  ventilated  spaces. 

Dermal  absorption  of  MC  is  a  slow 
process  relative  to  inhalation.  In  the 
NPRM,  OSHA  described  the  rate  of  skin 


absorption  of  pure  MC  as  insignificant 
relative  to  inhalation.  In  contrast,  Mr. 
Harvey  Clewell,  in  comments  prepared 
for  the  U.S.  Navy  |Ex.  19-59|.  stated  that 
substantial  occupational  exposure  could 
occur  through  the  dermal  route  when 
the  employee  is  exposed  to  high 
concentrations  of  MC"  vapor  and 
protective  clothing  is  not  worn  |Ex.  19- 
.t9|.  Mr.  Clewell  provided  a 
physiologically-based  pharmacokinetii 
(FBPK)  model  to  describe  the  potential 
absorption  through  skin  exposed  to  high 
vapor  concentrations  of  MC^  Where  the 
employee  is  protected  from  inhalation 
exposure  bv  use  of  an  air-supplied 
respirator  and  the  skin  (exposed  surface 
area  =  two  hands)  is  unprotected  in  high 
MC-vapor  conc;entrations,  the  primary 
route  of  exposure  in  this  case  will  be 
dermal  exposure,  Mr  Clewell  has 
determined  that  sufficient  MC  mn\  be 
absorbed  by  the  dermal  route  over  an  8- 
hour  shift  to  give  an  interrvil 
concentratiqn  which  would  exceed  that 
experienced  bv  workers  exposed  to  MC' 
through  inhalation  of  2,"i  ppm  for  H 
hours. 

In  the  NPRM,  CDSHA  also  nidicateri 
that  the  burning  sensation  associated 
with  dermal  exposure  to  liquid  MC 
would  likely  lead  employers  and 
employees  to  limit  skin  absorption. 
However,  exposure  to  high 
concentrations  of  vapor  may  not  be 
associated  with  a  burning  sensation,  and 
there  is  evidence  in  the  record  |Tr. 
24B8-70,  10/1.5/921  to  suggest  that 
employees  are  exposed  to  liquid  MC 
without  protective  clothing.  O.SH,-\ 
believes  that  dermal  exposure  to  liquid 
and  high  vapor  concentrations  of  MC 
should  be  limited  to  the  extent  feasible 
to  protect  the  employee  from 
overexposure,  for  this  reason,  in  this 


standard  OSHA  has  required  that 
employers  provide  personal  protective 
clothing  and  equipment  appropriate  to 
the  hazard   For  example,  if  an  enijilovee 
will  be  at  risk  of  hand  contact  u  ith 
liquid  MC.  impermeable  gloves  must  be 
provided, 

C.  Metabolism  nf  MC 

Once  MC;  is  absorbed  into  the  bodv. 
it  is  widely  distributed  in  the  bodv 
fluids  and  in  various  tissues.  The  ufitake 
and  elimination  of  MC"  has  been  well 
described  in  human  and  animal  studies 
lExs,  7-156.  7-157,  7-174i. 

The  carcinogenic  mechanism  of 
ac;tion  for  ,MC;  has  not  been  <  learly 
established  .Mthough  it  has  not  t)een 
proven  whether  MC  is  carcinogenic 
through  a  genotoxic  or  non-genotoxic 
mechanism,  current  evidence  supports 
the  hypothesis  that  MC  is  a  genotoxic 
carcinogen  Cienotoxic  carcinogens 
t\  picalh  are  reactive  compounds  or 
metabolized  to  reactive  compounds.  .MC 
is  unreactive  in  the  body  until  it  is 
metabolized,  Tfierefofe,  main 
investigators  believe  ttiat  one  nr  more  of 
the  metabolites  of  MC,  and  not  M(^ 
itself,  is  the  ultimate  carciiioge!' 

It  has  l)een  established  by  Kubic  and 
Anders  iEx,  7-167|  and  Ahmed  nnd 
Anders  |Ex.  7-251  that  MC  is 
metabolized  by  rat  liver  enzymes  in 
vitro  h\  two  distinct  pathways.  The  first 
pathway  is  the  mixed  function  oxida.se 
s\stem  (MP'O  pathway)  associated  with 
the  microsomal  cell  fraction  and  the 
second  is  the  glutathione  dependent 
pathway  loc;aiized  primarily  in  the 
(  vtoplasm  and  mediated  b\  glutathione- 
s-transferase (CrST  pathway).  The 
metabolism  oi  MC^  is  illustrated  in 
Figure  1 , 
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Figure  V-1.  Proposed  metabolic  pathways  for  methylene  chloride  metabolism.  (Adapted  from 
Andersen  et  al.  (1987)  [Ex.  7-125] 
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The  MFO  pathway  metabolizes  MC 
via  a  cytochrome-P45()  dependent 
oxidative  dehalogenation  |Ex.  7-1671 
which  produces  formyl  chloride.  The 
forrnyl  chloride  decomposes  to  give 
chloride  ion  and  carbon  monoxide.  It 
has  been  postulated  that  if  the  MFO 
pathway  contributes  to  the 
carcinogenicity  of  MC,  it  is  through  the 
production  of  the  reactive  compound, 
formyl  c;hloride.  The  end  product  of  the 
MFO  pathway,  carbon  monoxide,  can  be 
detected  in  tlie  blood  and  breath  of 
humans  and  animals  exposed  to  MC. 
and  has  been  used  as  a  surrogate 
measure  of  MC  exposure  in  humans. 

The  GST  pathway  metabolizes  MC  to 
formaldehyde  and  chloride  ions  via  a 
postulated  S-chloromethylglutathione 
conjugate  |Ex.  7-2.5).  Formaldehyde  is 
further  metabolized  to  carbon  dioxide  in 
mammalian  systems.  Potential  reactive 
metabolites  in  this  pathway  are  the  S- 
chloromethylglutatliione  conjugate  and 
formaldehyde  (known  to  react  with 
protein.  RNA  and  DNA). 

Animal  data  indicate  that  the  MFO 
pathway  is  saturated  at  ambient 
concentrations  less  than  300  ppm.  while 
the  CST  pathway  remains  linear 
throughout  the  exposure  levels 
examined  (Exs.  7-161,  7-171). 
Saturation  of  the  MFO  pathway  in 
humans  has  been  estimated  to  occur  at 
a  level  which  is  within  the  range  of  the 
animal  data  (esiimates  range  from  200  to 
1000  ppm  MC)  lExs.  7-114,  7-115,  8- 
32).  The  CST  pathway  is  not  thought  to 
be  saturated  for  any  of  the  species 
investigated  at  do.ses  up  to  4000  ppm 

D.  Carcinogenicity 

The  evidence  for  the  carcinogenicity 
of  MC  has  been  derived  from 
mutagenicity  studies,  animal  bioassays 
and  human  epidemiological  studies. 
OSHA  analyzed  data  from  each  of  these 
sources  in  determining  that  MC  is 
carcinogenic  to  test  animals  and  a 
potential  occupational  carcinogen.  The 
evidence  that  OSHA  evaluated  in 
making  this  determination  is 
summarized  below.  Additional  evidence 
pertaining  to  the  hazard  identification  of 
MC  is  discussed  in  the  Quantitative  Risk 
Assessment,  Section  VI.  below. 

1.  Mutagenicity  Studies 

Mutagenicity  and  genotoxicity  studies 
are  useful  in  describing  the  possible 
carcinogenic  mechanism  of  action  of 
MC.  Evidence  for  the  interaction  of  MC 
or  MC  metabolites  with  DNA  (producing 
mutations  or  toxicity)  is  consistent  with 
a  genotoxic  mechanism  for  the 
carcinogenic  action  of  MC.  rather  than 
a  non-genotoxic  action  (i^..  by  acting  as 
a  promoter,  increasing  cell  turnover). 


The  EPA  reviewed  the  literature  on  the 
mutagenic  potential  of  MC  in  their 
"Health  Assessment  Document  for 
Dichloromethane  (Methylene  (Chloride)" 
(HAD)  'E\.  4-3)  and  studies  conducted 
by  ECEI'OC  in  the  "Technical  Analvsis 
of  New  Methods  and  Data  Regarding 
Dichloromethane  Hazard  Assessments  ' 
lEx.  7-129). 

As  described  in  the  MC  Notice  of 
Proposed  Rulemaking  (36  FR  37036). 
the  documentation  of  positive  responses 
in  the  production  of  mutations  in 
bacteria,  yeast  and  Drosophila, 
chromosomal  aberrations  in  CHO  <:ells 
and  sister  chromatid  exchanges  (SCF)  in 
CHO  and  V79  cells  and  equivocal 
responses  in  other  systems  indicated  the 
potential  genotoxicity  of  MC. 

A  paper  submitted  to  the  record  bv 
Dr.  Trevor  Green  jEx.  L-107|,  for  the 
Halogenated  Solvents  Industry  Alliance 
(HSIA),  investigated  the  role  of 
metabolites  of  the  CST  pathway  m  the 
bacterial  mutagenicity  of  MC.  The 
authors  of  this  study  found  that  in 
glutathione-deficient  strains  of 
Snimoneiln  typhimuriiini  there  was 
approximately  a  two-fold  decrease  in 
mutations.  Mutation  rates  returned  to 
normal  when  bacteria  were 
supplemented  with  exogenous 
glutathione.  They  also  investigated 
whether  individual  metabolites  in  the 
GST  pathway  were  likely  to  be 
responsible  for  mutagenesis. 
Experiments  in  S.  typhimurium  strains 
were  consistent  with  the  S- 
chloromethy [glutathione  conjugate  as 
the  mutagenic  moiety.  Experiments  in 
Escherichia  coU  strains  implicated 
formaldehyde  as  the  active  mutagen. 
Overall,  these  results  support  the 
hypothesis  that  MC  may  act  as  a 
genotoxic  carcinogen,  but  the  ultimate 
reactive  species  still  remains  to  be 
identified. 

Dillon  etal.  |Ex.  21-89!  also 
conducted  experiments  on  the 
mechanism  of  MC  mutagenicity  in 
bacterial  cells,  using  wild  type  and 
glutathione-deficient  Salmonella 
typhimurium  TAlOO.  Dose-related 
increases  in  mutagenicity  were  observed 
with  and  without  metabolic  (cytosolic 
or  microsomal)  activation.  The  authors 
characterized  the  mutagenicity  as 
marginally  highest  in  the  presence  of 
cytosol  at  the  highest  MC 
concentrations.  The  glutathione- 
deficient  strain  was  slightly  less 
responsive  to  MC-induced  mutation 
than  the  wild  type.  In  curtrast  to  the 
study  by  Green.  Dillon  et  al.  found  that 
MC  mutagenicity  was  not  appreciably 
enhance  by  the  addition  of  microsomal 
or  cytosolic  liver  fractions  or  exogenous 
glutathione.  They  concluded  that  it  was 


not  clear  to  what  extent,  if  any. 
glutathione  was  involved  in  MC 

mutagenicity,  and  noted  that  "*    *    'the 
residual  glutathione  present  in  the 
glutathione-deficient  strain  may  have 
t)een  sulficient  to  facilitate  the 
nuitagenic  responses  observed." 

The  differing  results  in  these  studies 
suggest  thai  the  exact  mechanism  of  MC 
mutagenicity,  even  in  fiacterial  cells,  has 
not  been  determined  with  t,ertaint\. 
However,  OSHA  has  concluded  that  the 
evidence  that  MC  is  genotoxic  is 
compelling,  ,^dditional  studies 
supi)orting  classification  of  MC  as  a 
genotoxin  were  submitted  to  the  Agency 
in  late  1993  and  are  discussed  in  the 
Quantitative  Risk  Assessment,  Section 
V'l.  below. 

li  Animal  Studies 

The  e\idencp  for  the  carcinogenicity 
of  MC'  has  Ixr-en  derived  primarih  from 
(lata  obtained  in  chronit  toxicity  studies 
in  rodents.  Table  V-1  contains  a 
summary  of  the  major  bioa.ssays.  These 
bioas.says  have  been  conducted  in  three 
rodent  species  (rat.  mou.sp  and  hamster) 
using  two  routes  of  administration  (oral 
.iud  inhalation)  and  a  wide  range  of 
doses  (from  3  mg/kg/d.  oral  to  4000  ppm 
iiih.iled  for  6  hr/d,  3  d/wk). 

The  National  Toxicology  Program 
conducted  two  2-year  inhalation 
bioassays  |E\.  7-«l  using  BfiC;3Fl  mice 
and  Fischer  344  rats  In  the  NTF  mouse 
study  |Ex.  7-«),  groups  of  50  male  and 
30  female  B6C3F1  mice  were  exposed  to 
0.  2000  or  4000  ppm  .MC.  B  hr/day,  3  d/ 
wk  for  102  weeks.  \\\  animals  were 
necropsied  and  examined 
histopathologicallv. 

Treated  male  and  female  mice  had 
increased  incidences  of  alveolar  or 
bronchiolar  adenomas  and  carcinomas 
as  compared  with  control  animals.  In 
addition,  there  was  an  increased 
number  of  lung  tumors  per  tumor- 
hearing  animal  (multiplicity  of  tumors) 
with  increasing  dose  of  .MC 

In  tiie  liver,  the  toxic  effects  of  MC 
were  expressed  as  cytologic 
degeneration  in  male  and  female  mic:e 
which  was  not  present  in  the  controls. 
.An  increased  incidence  of 
hepatocellular  adenomas  and 
carcinomas  (combined)  was  observed  in 
male  mice.  The  incidence  of 
hepatcxellular  caninomas  in  male  mic.e 
was  statistically  significantly  increased 
al  4000  ppm.  Female  mice  al.so 
experienced  dose-related  increa.ses  in 
the  incidences  of  hepatocellular 
adenomas  and  c:arc:inomas.  An 
increased  multiplicity  of  liver  tumors 
was  also  found  in  both  male  and  female 
mic». 
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Table  V-i.— Methylene  Chloride  Lifetime  Bioassays 


Reference 

Species/strain 

Route  and  dosing  sched- 
ule 

Dosage  (No.  of  animals)                               Comments 

NTP(1985)    

B6C3F,  mouse  

Inhalation  6  hr/day,  5 

0,  2000,  4000  ppm  (50  mice/  sex/ 

Lung     and     liver     tumors     both 

days/week. 

dose). 

sexes,  both  doses. 

Serota  (NCA) 

B6C3F,  mouse  

Daily  in  water  

0     (125M,      100F),     60     (200M, 

No  tumors  observed 

(1986). 

100F),  125  (100M,  50F),  185 
(100M,  50F),  and  250  (125M, 
50F)  mg/kg/d. 

NTP  (1985)  

Fischer  344  rat  

Inhalation  6  hr/day,  5 
days/week 

0,  1000,  2000  and  4000  ppm  (50 
rafs/sex/dose). 

Mammary  and  integumentary 
fibromas  and  fibrosarcomas  in 

•  "' 

both  sexes. 

Burek  (DOW) 

Sprague-Dawley  rat  

Inhalation  6  hr/day.  5 

0,  500,  1500  and  3500  ppm  (95 

Malignant   salivary   gland  tumors 

(1980). 

days/week. 

rats/sex/dose). 

at  3500  ppm,  dose-related  in- 
crease in  mammary  tumors. 

Nrtschke  (DOW) 

Sprague-Dawley  rat  

Inhalation  6  hr.'day.  5 

0,  50.  200  and  500  ppm  (70  rats/ 

No  tumors  observed. 

(1982). 

days/week. 

sexydose. 

Serota  (NCA) 

Fischer  344  rat  

Daily  in  water  

0.  5.  50.   125  and  250  mg/kg/d 

No  tumors  observed. 

(1986). 

(135/sex  at  0,  85/sex/dose). 

Burek  (DOW) 

Syrian  Golden  hamster 

Inhalation  6  hr/day,  5 

0,  500.  1500,  3500  ppm  (90  ham- 

No tumors  observed. 

(1980). 

days/week. 

sters/sex/  dose). 

The  dose-related  increase  in  the 
incidence  of  lung  and  iivKr  tumors  in 
mice,  and  the  increased  nuiltiplicity  of 
these  tumors,  present  the  strongest 
evidence  for  the  carcinogenicity  of  MC. 
NTP  conchided  that,  hased  on  the 
evidence  from  these  lung  and  Uver 
tumors,  there  was  clear  evidence  of  the 
carcinogenicity  of  MC  in  both  male  and 
female  mice. 

In  a  second  two-year  bioassay.  the 
NTP  examined  the  effects  of  inhalation 
of  MC  at  0,  lOno,  2000  and  4000  ppm 
in  F344  rats  |E\.  7-H|  Bodv  weights  of 
all  exposure  groups  were  comparable 
The  highest  dose  female  rats 
experienced  reduced  survival  after  100 
weeks  of  exposure 

The  incidence  ot  mammary  tumors  in 
the  high  dose  group  in  both  sexes  was 
statistic::ally  significantly  higher  than  in 
control  animals  (concurrent  and 
historical).  The  incidence  of  mammary 
fibroadenomas  alone  and  the  combined 
incidence  of  fibroadenomas  and 
adenomas  in  male  and  female  rats 
oci:urred  with  statistically  significant 
positive  trends.  When  subcutaneous 
fibromas  or  sart;omas  in  the  male  rat. 
which  were  believed  to  have  originated 
in  the  mammary  chain,  were  included 
in  comparisons,  differences  between 
control  and  exposed  animals  were  even 
greater. 

MC-exposed  male  and  female  rats  also 
showed  increa.sed  incidence  of  liver 
effects,  characterized  by  hemosiderosis, 
hepatocytomegaly,  cytoplasmic 
vacuolization  and  ne<.rosis  Neoplastic 
nodules  alone  and  i:ombined  incidence 
of  neopla.stic  nodules  and 
hepatocellular  can;inomas  in  female  rats 
occuired  with  significant  positive  trends 
by  the  life  table  test.  F'air-wise 
comparisons  did  not  indicate 


statistically  significant  effects  at  any  one 
dose.  Although  this  is  suggestive  of  a 
carcinogenic  response  in  the  female  rat 
liver,  NTP  did  not  use  this  response  in 
their  determination  of  the 
carcinogenicity  of  MC. 

NTP  based  its  determination  of  the 
carcinogenicity  of  MC  in  the  rat  on  the 
mammary  tumor  incidence  data.  NTP 
has  conchided  that  the  increased 
incidences  of  mammary  gland  tumors  in 
the  female  rats  provided  clear  evidence 
of  carcinogenicity  and,  in  the  male  rats, 
some  evidence  of  carcinogenicity. 

The  Dow  Chemical  Company  |Ex.  7- 
151 1  conducted  experiments  in  which 
Sprague-Dawley  rats  and  Syrian  Golden 
hamsters  were  exposed  to  0,  50,  1500  or 
3500  ppm  MC,  6  hr/d,  5  d/wk  for  2 
years.  A  dose-related  statistically- 
significant  increase  in  the  number  of 
mammary  tumors  per  tumor-bearing 
female  rat  was  observed.  These  results 
support  the  NTP  findings  of  increased 
mammary  tumors  in  F344  rats.  The 
background  mammary  tumor  response 
in  the  Sprague-Dawley  rat  is  higher  than 
in  F344  rats,  so  a  quantitative  analysis 
of  risk  is  easier  to  perform  on  the  data 
from  the  NTP  study. 

A  statistically  significant  increase  in 
male  rat  salivary  tumors  was  also 
observed  in  this  study,  although  the 
authors  believed  that  this  response 
should  be  discounted  because  of  the 
presence  of  sialodacryoadenitis  virus  in 
the  rats.  OSHA  believes  that  the 
presence  of  this  virus  in  the  rats  would 
complicate  the  interpretation  of  the 
data,  and  so  has  relied  on  the  NTP 
studies  for  its  quantitative  risk 
assessments. 

No  statistically  significant  excess 
incidence  of  tumors  was  observed  in 
either  sex  of  hamsters  at  any  exposure 


level.  This  suggests  that  hamsters  are 
less  .sensitive  to  the  carcinogenic  effects 
of  MC  than  either  mice  or  rats. 
Metabolism  data  gathered  in  hamsters 
indicate  that  hamsters  have  less 
capability  to  metabolize  MC  by  the  GST 
pathway  than  rats  or  hamsters  (or 
humans).  This  correlation  between  lack 
of  GST  metabolism  capacity  and  lack  of 
tumor  response  supports  the  hypothesis 
that  GST  metabolism  is  important  in  MC 
carcinogenesis  and  also  indicates  that  it 
would  not  be  protective  to  use  the 
hamster  response  to  MC  as  the  basis  for 
a  c:arcinogenic:  risk  assessment. 

A  second  inhalation  study  in  Sprague- 
Dawley  rats  conducted  by  investigators 
at  Dow  Chemical  [Ex.  7-1731,  with 
exposures  up  to  500  ppm,  showed  an 
increase  in  the  number  of  mammary 
tumors  per  tumor-bearing  animal  in 
female  rats  at  the  highest  dose  level 
only.  This  study  extended  the  finding  of 
excess  manmiary  tumors  in  rats  to  the 
500  ppm  level.  However,  because  of  the 
high  background  rates  of  mammary 
tumors  i'n  Sprague-Dawley  rats,  the  NTP 
study  showed  a  clearer  dose-response 
relationship  between  MC  exposure  and 
incidence  of  mammary  tumors. 

in  a  study  conducted  for  the  National 
Coffee  Association  [Ex.  7-180|,  no 
statistically  significant  increased 
incidence  of  tumors  was  observed  in 
B6C3F1  mice  or  F344  rats  exposed  to  up 
to  250  mg/kg/d  MC  in  drinking  water. 
These  studies  used  the  drinking  water 
route  of  exposure  instead  of  inhalation 
and  exposed  animals  to  lower  doses  (on 
an  mg/kg/d  basis)  than  the  NTP  and 
high-dose  Dow  studies.  These  factors 
most  likely  accounted  for  the  lack  of  a 
positive  tumor  response.  The  NCA 
studies  were  used  by  Reitz  et  al.  in  the 
development  of  the  physiologically- 
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based  pharmacokinetic  models  for  MC. 
Specifically,  these  studies  helped  to 
determine  that  the  lack  of  tumor 
development  was  consistent  with  model 
predictions  of  the  amount  of  GST 
metabolites  in  lung  and  liver  of  mice 
and  that  the  MFO  pathway  was  most 
likely  not  primarily  responsible  for  the 
mouse  tumor  response. 

The  Agency  believes  that  the  NTP 
studies  show  the  clearest  evidence  of  a 
carcinogenic  effect  of  MC  and  has  used 
these  studies  as  the  basis  of  its  risk 
assessment  for  the  following  reasons:  (1) 
The  studies  were  well  conducted  and 
underwent  extensive  peer  review.  (2) 
The  inhalation  route  of  exposure  was 
used,  which  is  the  most  appropriate 
route  for  extrapolation  to  occupational 
exposures.  (3)  Dose-related,  statistically 
significant  increases  in  tumor  incidence 
were  observed  in  both  sexes  in  mice  and 
in  female  rats.  OSHA  believes  that 
because  of  the  clear  tumor  response,  and 
quality  of  the  studies,  the  NTP  studies 
provide  the  best  data  for  quantitative 
cancer  risk  assessment.  OSHA 
concludes  from  these  studies  that  MC 
causes  cancer  in  two  species  of  test 
animals  by  the  inhalation  route,  and 
that  a  clear  dose-response  has  been 
demonstrated. 

3.  Epidemiological  Studies 

Epidemiological  studies  of 
occupational  exposure  to  MC  have  been 
conducted  in  the  manufacturing  of 
triacetate  fibers,  photographic  film 
production,  and  the  manufacturing  of 
paint  and  varnish.  Those  studies  were 
reviewed  by  OSHA  in  the  preamble  to 
the  proposed  rule  |56  FR  57075]  and  are 
summarized  and  updated  in  this 
document.  In  addition,  an 
epidemiological  study  of  MC  exposure 
and  astrocytic  brain  cancer  is  reviewed 
in  this  text. 

a.  Studies  of  triacetate  fiber 
production  workers.  Ott  et  al.  |Ex.  7-76] 
performed  a  retrospective  t:ohort  study 
using  a  cellulose  diacetate  and  triacetate 
plant  in  Rock  Hill,  South  Carolina  to 
examine  the  effects  of  MC  on  a  working 
''opulation.  In  particular,  Ott  et  al. 
evaluated  the  effects  that  were  possibly 
mediated  through  the  metabolism  of  MC 
to  carboxyhemoglobin.  Employees  at 
this  plant  had  MC  exposures  close  to 
OSHA's  time  weighted  average  (TWA) 
permissible  exposure  limit  (PEL)  of  500 
ppm.  Ott  et  al.  used  workers  in  a  plant 
in  Narrows,  Virginia  as  a  comparison 
population  because  it  had  operations 
similar  to  those  at  the  Rock  Hill  plant, 
but  did  not  use  MC.  In  this  study,  Ott 
et  al.  compared  the  number  of  deaths 
within  the  exposed  cohort  with  the 
United  States  population  and  the 
Narrows,  Virginia  referent  group.  Ott  et 


al.  observed  that  the  overall  mortality  of 
the  cohort  was  comparable  to  that  of  the 
age,  sex,  and  race-matched  U.S. 
population.  Comparing  exposed  and 
referent  cohorts,  statistical  differences 
in  risk  were  observed  in  white  men  for 
"all  causes"  (risk  ratio=2.2,  p<0.01), 
"diseases  of  the  circulatory  system" 
(risk  ratio=2.2,  p<0.5),  and  "ischemic 
heart  disease"  (risk  ratio=3.1, p<0.05). 

In  interpreting  the  results  of  this 
study,  Ott  noted  that  there  may  have 
been  differences  in  hiring  practices  in 
the  two  plants  which  could  have 
contributed  to  the  observed  differences 
in  mortality.  In  their  conclusion,  Ott  et 
al.  stated  that  a  healthy  worker  effect 
(HWE)  and  the  low  power  of  their  study 
did  not  permit  them  to  dismiss  the 
possibility  of  increased  health  risks 
within  the  working  population  exposed 
to  MC. 

Dr.  Mirer  of  UAW  testified  ITr.  1896- 
6,  9/24/92)  that  there  is  some  evidence 
that  there  is  excess  work-related  heart 
disease  mortality  in  epidemiological 
studies  that  have  observed  SMRs  greater 
than  80%  for  ischemic  heart  disease  or 
any  other  cardiovascular  disease. 
Furthermore,  when  the  MC 
epidemiological  studies  are  looked  at 
together,  there  is  evidence,  although 
limited,  that  MC  exposure  has  an  effect 
on  cardiovascular  mortality. 

On  the  other  hand,  Kodak  (Ex.  91D1 
questioned  the  appropriateness  of  the 
referent  population  in  the  Rock  Hill 
study,  alleging  that  the  SMR  for 
i.schemic  heart  di.sease  in  the  referent 
population  was  unusually  low,  and  that 
this  fact,  rather  than  an  effect  of  MC 
exposure,  caused  the  observed 
differences  in  ischemic  heart  disease 
rates. 

In  contrast,  NIOSH  considered  the 
Rock  Hill  study  to  be  suggestive  of  an 
effect  of  MC  on  risk  of  cardiac  disease. 
According  to  NIOSH  [Tr.  879,  9/21/92] 
the  Ott  study  did  not  use  appropriate 
analytic  techniques  that  would  allow 
the  acute  effects  of  MC  on  cardiac 
disease  risk  to  be  examined. 
Furthermore,  NIOSH  suggested  |Tr.  969. 
9/21/92)  That  future  epidemiological 
studies  should  examine  risks  from  MC 
exposure  during  the  period  when 
employees  are  actively  working. 

In  an  update  to  the  Rock  Hill  study. 
Lanes  et  al.  followed  the  Ott  et  al.  cohort 
through  September  1986  [Ex.  7-260) 
and  December  1990  [Ex.  106).  Lanes  et 
al.  used  the  population  of  York  County, 
South  Carolina  as  the  comparison 
group.  Statistically  significant  excess 
mortality  was  observed  for  cancer  of  the 
liver  and  biliary  passages  (SMR=5.75. 
CI:1.82-13.78)  in  the  study  group. 
Excess  mortality  was  also  observed  for 
buccal  cavity  and  pharynx  cancer 


(SMR=2.31.  95%  CI:0.39-7.60)  and 
melanoma  (SMR=2.28,  C1:0. 38-7.51). 
although  mortality  from  these  causes 
did  not  reach  statistical  significance.  No 
excess  mortality  was  observed  for 
ischemic  heart  disease  (SMR=0.90, 
CI:0.62-1.27). 

Examination  of  the  liver  and  biliarv 
cancers  indicated  that  the  workers  had 
ten  or  more  years  of  employment  and  at 
least  20  years  since  first  employment  (4 
observed  v.  0.35  expected).  Three  of  the 
four  employees  who  died  from  liver/ 
biliary'  cancer  had  tumor  sites  in  the 
intrahepatic  and  common  bile  duct, 
common  bile  duct,  and  ampulla  of 
Vater.  Approximate  durations  of 
employment  for  these  three  cases  were 
28  years,  20  years,  and  less  than  one 
year.  No  medical  record  for  the  third 
case  could  be  obtained.  However,  an 
autopsy  report  indicated 
adenocarcinoma  of  the  liver  for  this 
case.  To  estimate  the  expected  number 
of  biliary  cancer  deaths.  Lanes  et  al. 
used  Surveillance,  Epidemiology,  and 
End  Results  (SEER)  mortality  rates  of 
the  continental  United  States.  The 
computed  risk  estimate,  based  on  0.15 
cases  expected,  was  SMR=20  (95% 
CI:5. 2-56.0). 

The  authors  hypothesized  that  the 
biliary  duct  cancer  cases  may  have  been 
due  to  factors  such  as  oral  contraceptive 
use,  gallstones,  or  ulcerative  colitis. 
However,  it  appeared  that  medical 
records  showed  no  indication  of 
gallstones  or  ulcerative  colitis  in 
workers  who  died  of  biliary  cancer. 
Moreover,  although  these  factors  were 
not  specifically  controlled  for,  there  is 
no  reason  to  believe  the  rates  of  these 
factors  would  be  different  in  the 
exposed  cohort  compared  to  the  general 
U.S.  population. 

I^nes  et  al.  updated  their  study 
through  December  31,  1990  lEx.  106! 
using  the  National  Death  Index  and 
focu.sed  on  mortality  from  pancreatic 
cancer,  biliary  and  liver  cancer,  and 
ischemic  heart  disease.  Lanes  et  al 
ascertained  fifty  more  death  certificates 
from  the  end  of  the  last  follow-up 
period  on  September  1,  1986.  As  before. 
York  County.  South  Carolina  was  used 
as  the  comparison  population. 

The  overall  SMR  from  all  causes  of 
death  was  0.90.  and  for  malignant 
neoplasms,  the  SMR  was  0.82.  In  this 
follow-up.  the  SMR  for  liver  and  biliary 
cancer  dropped  from  5.75  to  2.98  (95% 
CI:0.81-7.63).  No  additional  deaths  from 
biliary  or  liver  cancer  were  observed.  In 
the  original  and  updated  studies 
combined,  four  deaths  from  biliary/liver 
cancer  were  observed  and  0.64  were 
expected.  Using  a  Poisson  distribution. 
Lanes  et  al.  calculated  the  probability  of 
failing  to  observe  any  liver/biliary 
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cancer  deaths  in  this  update  if  the 
"true"  value  of  the  SMR  for  liver/biliary 
i.ancer  was  5.75  (from  the  previous 
study)  and  then  expecting  3. 68  deaths  in 
(his  follow-up  (0  64x5.75),  Thev 
estimated  the  probability  that  this 
update  would  have  no  observed  biliary/ 
liver  cancer  deaths  if  the  true  SMR  were 
5.75.  as  e    "  ^«=0.()25.  On  the  other  hand, 
if  MC  had  no  effect  on  liver  and  biliary 
cancer  mortality.  Lanes  et  al.  estimated 
that  the  probabilitv  of  observing  zero 
deaths  would  have  been  0,527  (e    o<>^). 
Lanes  et  al.  used  the  likelihood  ratio 
(0,527/0.025=21.08)  to  compare  these 
two  hypotheses.  The  authors  concluded 
that  the  null  hypothesis  tiiat  the 
SMR=l,n  was  21  times  more  probable 
than  the  hypothesis  that  the  SMR=5.75. 

Because  of  the  small  number  of  cases 
involved  and  the  instability  of  the 
numbers  ^enerated  m  tins  type  of 
statistical  analysis,  OSFIA  believes  that 
this  study,  overall,  is  suggestive  (but  not 
definitive)  of  an  assoc;iation  tietvveen 
occupational  exposure  to  MC  and 
elevation  of  human  cancer  risk. 
Furthennore,  the  Agency  has 
determined  that  the  study  results  are  not 
inconsistent  with  the  results  of  the  NTP 
cancer  bioassay, 

Hoechst-Celanese  |Kx    10-65,  pp.  B-H. 
Ex,  19-191  was  concerned  that  OSHA 
considered  the  incidence  of  biliary 
cancer  as  evidence  of  a  positive  effect. 
They  argued  that  itie  reported  excess  in 
biliary  tract  cancer  did  not  support  the 
conclusion  that  M(]  exposure  is 
associated  with  an  increased  risk  of 
cancer.  Specifically,  they  noted  that, 

(1)  Biliary  t.ancKrs  have  not  Ikjch  reported 
in  any  uf  the  .inimal  cancer  studies  of  MC; 
(2)  no  statistically  significant  increase  in 
biliary  cancers  was  sot-n  in  the  Cumberland 
study  (descritxn)  h<'low);  (3)  no  statistically 
significant  excess  in  t)iliary  cancers  was 
reported  in  tht?  Kod.ik  studies  (described 
below):  (4)  It  was  unlikely  that  MC  could 
have  been  responsitjle  for  the  biliary  tract 
cancer  observed  in  one  employee  who  had 
t)een  exposed  to  \\C  for  less  than  one  year, 
and  (5)  ttie  K(H:k  Hill  study  did  not  control 
for  other  chemical  exposures. 

Comments  by  the  Halo^enated  Solvents 
Industry  Alliance  IHSLAI  |Ex.  19-45.  p, 
47|  were  in  accord  with  those  of 
Hoechst-Celanese. 

Dr  Shy,  on  behalf  of  Kodak,  asserted 
ITr.  1.303.  9/22/92;  Ex,  91F|  that  MC 
exposure  failed  to  meet  Bradford  Hill's 
criteria  for  causality  (eg.,  biological 
plausibility,  dose-response,  and 
consistency)  for  producing  biliary  tract 
cancer.  Dr.  Shy  acknowledged  that 
animal  bioa.s.says  have  demonstrated 
liver  tumors  from  MC  exposure,  but  he 
noted  that  thee  is  no  evidetu:e  in 
humans  that  li  .er  and  biliary  tract 


cancers  have  the  same  etiology. 
Furthermore.  Dr.  Shy  argued  that. 

(1)  the  results  from  the  Lanes  study  is 
not  supported  by  in  vitro  or 
pharmacokinetic  studies. 

(2)  a  dose-response  relationship  could 
not  be  determined  from  the  Lanes  study 
be{;ause  there  were  no  direct 
measurements  of  worker  exposure  to 
MC, 

(3)  the  observed  association  between 
MC  exposure  and  liver/biliary  cancer 
was  an  isolated  finding  and  the 
existence  of  a  causal  relationship  could 
not  be  concluded. 

(4)  the  excess  biliary  tract  cancer  in 
the  Lanes  study  was  not  consistent  with 
the  other  three  epidemiological  studies 
(Hearne,  1987.  1990,  1992;  Hearne, 
1992;Gibbs,  1992). 

Dr.  Shy  did  recognize  that  there  was 
a  strong  association  between  MC 
exposure  and  biliary  tract  cancer  in  the 
Lanes  study  {SMR-20),  Moreover,  the 
20  year  time  interval  between  first 
exposure  and  death  from  biliary  tract 
cancer  provided  evidence  that 
"exposure  preceded  cancer  with  an 
appropriate  interval  for  induction  of  the 
tumor  jEx,  9lF|." 

OSHA  disagrees  with  the  conclusions 
reached  by  Dr.  Shy.  The  Agency 
believes  that  the  risks  of  biliary  cancer 
observed  in  these  studies  is  consistent 
with  risks  derived  from  its 
pharmacokinetic  analysis  (see  the 
Quantitative  Risk  Assessment,  Set;tion 
VI).  Since  the  occupational  exposures  in 
these  studies  are  likely  to  have  been 
among  the  highest  in  any  of  the 
epidemiologic  cohorts,  there  is  no 
evidence  that  the  increased  biliary/liver 
cancer  result  is  inconsistent  with  other 
reported  epidemiological  findings. 
Regarding  the  biological  plausibility,  the 
Agency  notes  that  human  biliary  cells 
appear  to  contain  high  concentrations  of 
the  mRNA  for  GST  (the  enzyme  many 
investigators  believe  to  be  responsible 
for  MC-induced  carcinogenesis)  (Exs. 
124  and  124AJ.  Although  this  requires 
more  investigation  to  determine  if  there 
is  a  direct  relationship,  OSHA  Relieves 
there  is  a  plausible  mechanistic 
argument  for  MC  causality  in  human 
biliary  trad  cancers.  The  Agency  agrees 
with  Dr.  Shy.  however,  that  the  lack  of 
dose-response  data  and  the  small 
number  of  cases  in  this  cohort  limit  the 
strength  of  conclusions  that  c;an  be 
drawn  from  this  study.  After  weighing 
these  considerations,  the  Agency  has 
determined  that  there  is  suggestive 
evidence  of  a  causal  role  for  MC  in  these 
cases  of  biliary  cancer. 

Gibbs  et  al.  conducted  a  study  of 
another  cellulose  acetate  and  triacetate 
fibers  plant  in  Cumberland.  Maryland 
[Ex.  54]  to  evaluate  the  possible 


relationship  between  MC  exposure  and 
biliary/liver  cancer.  This  plant,  which 
ceased  to  operate  in  1982,  had 
operations  similar  to  the  plant  in  Rock 
Hill,  and  it  was  assumed  to  have  had 
similar  MC  exposure  levels  as  well. 
However,  exposure  measurements  were 
not  submitted  for  the  Cumberland  plant 
and  it  is  unknown  whether  the 
Cumberland  employees  experienced  the 
same  exposures  as  their  Rock  Hill 
counterparts. 

The  Gibbs  study  investigated  the 
mortality  of  3,211  workers  who  were 
employed  at  this  plant  on  or  after 
January  1970.  There  were  2.187  men 
and  1,024  women  in  the  c;ohort.  Most  of 
the  workers  in  the  cohort  were  hired 
prior  to  1979  (2.566  total).  The  study 
population  was  divided  into  three 
subcohorts  based  on  their  estimated 
exposure  to  MC:  1)  834  men  and  146 
women  in  the  "high  exposure"  group 
(estimated  to  be  350-700  ppm),  2)  1095 
men  and  832  women  in  the  "low  but 
never  high  exposure"  group  (estimated 
to  be  50-100  ppm),  and  3)  256  men  and 
46  women  in  the  "no  exposure"  group. 
This  cohort  was  followed  through 
December  1989.  The  observed  mortality 
was  compared  to  expected  death  rates 
for  Allegany  County,  Maryland  (where 
the  plant  was  located  and  where  most 
of  the  cohort  deaths  occurred),  the  State 
of  Maryland,  and  the  United  States. 

The  author  of  this  study  believed  that 
the  county  rates  were  the  most 
appropriate  to  use  because  the  city  of 
Cumberland  is  located  in  a  rural  area  of 
Maryland  and  the  state  rates  may  have 
been  infiuenced  by  rates  in  large  urban 
areas  such  as  Baltimore.  In  addition, 
local  rates  tend  to  adjust  for  .social, 
economic,  ethnic,  and  cultural  factors 
which  may  be  related  to  disease  risk, 
access  to  medical  care.  etc.  However,  if 
the  fiber  plant  was  the  major  employer 
in  this  rural  area,  then  county  rates  may 
reflect  the  cohort's  mortality  rather  than 
the  background  risk,  in  which  case,  state 
rates  or  U.S.  population  rates  would  be 
more  appropriate.  The  overall  mortality 
rate  for  the  high  MC-exposed  group  was 
below  the  expected  rates  for  Allegany 
County,  Maryland,  and  the  U,S, 
population. 

As  in  the  Rock  Hill  study,  mortality 
from  biliary  tract  cancer  was  observed 
in  the  Cumberland  study,  although  no 
statistically  significant  elevated 
incidence  of  biliary  cancer  was  found 
(two  ca.ses  of  biliary  tract  cancer  were 
observed).  In  the  high  exposure  group, 
there  was  one  death  (1.24  expected  with 
Allegany  rates  (SMR=80.5)  and  1.42 
expected  with  .Maryland  rates 
(SMR=70.4)).  In  the  low  MC-exposed 
group,  there  was  also  one  death  from 
biliary/liver  cancer.  For  the  high  MC- 
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exposed  subcohort,  Gibbs  et  al. 
estimated  SMRs  of  80.4,  70.3,  and  75.1 
when  comparisons  were  made  with 
Allegany  County,  Maryland,  and  U.S. 
rates,  respectively.  In  the  low  MC- 
exposed  subcohort.  the  SMRs  using 
Allegany  and  Maryland  rates  were  75.4 
and  76.4,  respectively.  This  cohort 
should  be  followed  for  a  longer  period 
of  time  to  help  clarifv'  the  suggested 
association  between  MC  exposure  and 
biliary  cancer  observed  in  the  Rock  Hill 
cohort. 

Statistically  significant  excess 
mortality  was  also  observed  from 
prostate,  uterine,  and  cervical  cancers, 
although  these  also  represented  small 
numbers  of  cases:  13,  2,  and  1, 
respectively. 

The  excess  of  prostate  cancer  in  the 
Gibbs  et  al.  .study  suggested  an 
exposure-response  relationship  (3 
deaths  in  no  MC-exposare  group,  9  in 
low  MC-exposure  group,  and  13  in  high 
MC-exposure  group).  According  to 
Gibbs  et  al.  and  Shy  [Tr.  1303,  9/22/92; 
Exs.  19-64,  91F],  this  response  may 
have  been  related  to  other  chemical 
exposures  (occupational  or  non- 
occupational). In  support  of  this 
hypothesis,  no  other  epidemiological  or 
animal  studies  of  MC  exposure  have 
suggested  a  relationship  between 
prostate  cancer  and  MC.  Hoechst- 
Celanese  [Ex.  19-65,  pp.  10-12;  Ex.  9lD. 
p.  12)  cautioned  OSHA  not  to 
overinterpret  the  excess  of  prostate 
cancer  in  the  Cumberland  study  for  the 
following  reasons: 

(1)  of  all  the  epidemiological  studies,  only 
the  Cumberland  study  has  shown  an  excess 
of  prostate  cancer;  (2)  of  the  thirteen  high 
subcohort  men  who  died  of  prostate  cancer, 
twelve  worked  in  the  extrusion  area  of  the 
Cuirberland  plant  before  methylene  chloride 
was  used  as  a  solvent  in  cellulose  triacetate 
fiber  production.  Thus,  these  men  may  have 
had  longer  exposure  to"  other  chemicals;  (3) 
the  study  did  not  control  for  other  personal 
risk  factors;  (4)  Gibbs  reported  an  increased 
incidence  of  prostate  cancer  elsewhere  in  the 
textile  industry;  and  (5)  the  large  number  of 
statistical  tests  may  have  increased  the 
probability  of  finding  the  death  rate  of  a 
sfxjcific  cause  to  be  elevated  or  depressed. 

OSHA  believes  that  the  increased  risk 
of  prostate  cancer  should  be  noted  as  a 
possible  positive  effect  of  MC  exposure 
on  cancer  risk,  particularly  considering 
the  exposure-response  relationship. 
However,  because  of  potential 
confounding  factors  and  lack  of 
corroborating  findings  in  other  studies, 
OSHA  believes  this  is  suggestive  rather 
than  conclusive  evidence  of  a  human 
carcinogenic  effect. 

b.  Studies  of  film  production  workers. 
In  their  original  study  of  film 
production  workers,  Friedlan''?r  et  al. 


[Ex.  4-27]  conducted  both  a 
proportionate  mortahty  study  and  a 
retrospective  mortality  cohort  study  to 
determine  if  workers  exposed  to  MC 
experienced  an  increased  risk  for 
specific  causes  of  mortality.  The  cohort 
in  these  studies  consisted  of  workers 
who  worked  in  any  department  in  film 
production  that  used  MC  as  its  primary 
solvent  for  approximately  thirty  years. 
The  cohort  was  followed  through  1976. 

Proportionate  mortality  analysis  for 
those  workers  ever  employed  in  the 
study  area  versus  a  comparison  group  oi 
workers  in  other  Kodak  Park 
departments  produced  a  proportionate 
mortality  ratio'(PMRl  of  143.88  for  liver 
(intrahepatic  ducts-primar\')  cancer.  For 
ischemic  heart  disease,  Friedlander  et 
al.  calculated  a  PMR  of  94.74.  No 
statistically  significant  differences  were 
observed  at  p  <  0.05. 

For  the  cohort  mortality  study, 
Friedlander  et  al.  used  rates  from  the 
1964—70  hourly  males  age  group 
exposed  to  MC  in  the  film  department 
and  the  other  Kodak  Park  departments 
for  internal  comparison.  Mortalitv  rates  ■ 
for  New  York  State,  excluding  New 
York  City,  males  age  group  were  used 
for  external  comparisons. 

Forty-five  deaths  from  circulatory 
diseases  were  observed  in  the  MC- 
exposed  cohort  versus  38.5  expected  in 
the  Kodak  Park  referent  group.  Also,  6 
deaths  from  respiratorv'  diseases  were 
reported  in  the  MC-exposed  group 
versus  3.2  expected  for  the  Kodak  Park 
comparison  group.  No  liver  deaths  were 
observed  in  this  cohort-.  Thirty-three 
deaths  from  ischemic  heart  disease  were 
observed  in  this  cohort  compared  with 
28.7  exp)ected  in  the  Kodak  Park 
population.  None  of  these  observed 
differences  in  mortality  reached 
statistical  significance. 

Heame  et  al.  conducted  several 
updates  to  the  cohort  study  involving 
MC  exposure  and  mortality  among 
workers  in  film  production  areas  at  the 
Kodak  plant  in  Rochester,  New  York 
(Exs.  7-122,  7-163,  49  A-ij.  In  the  first 
update,  the  study  cohort  was  followed 
through  1983.  Two  referent  groups  were 
utilized  in  this  study:  the  general 
population  of  upstate  New  York  men, 
excluding  New  York  City,  and  Kodak 
Park  employees. 

No  statistically  significant  findings 
were  observed  for  any  cause  of  death. 
However,  Heame  et  al.  did  find  a 
relatively  large  number  (8  observed)  of 
pancreatic  cancer  deaths  compared  with 
the  New  York  State  (3.2  expected)  and 
Kodak  (3.1  expected)  populations.  This 
observation  did  not  achieve  statistical 
significance  and  a  dose-response 
relationship  was  not  observed  when 


Heame  et  al.  considered  latency  and 
dose. 

Hearne  et  al.  then  updated  this  study 
through  1988  [Ex.  7-163]  and  1990  [Ex. 
49  A-21.  In  the  1988  update, 
nonsignificant  deficits  in  observed- 
expected  ratios  for  lung  and  liver  cancer 
were  found.  Also,  overall  mortality  from 
1964  to  1988  was  significantly  less  than 
in  both  referent  groups.  Since  1986,  the 
number  of  pancreatic  cancer  deaths 
remained  the  same.  As  before,  dose- 
response  analysis  showed  no 
statistically  significant  pattern  when 
latency  or  dose  were  considered. 

The  1990  update  showed  that  deaths 
due  to  liver  cancer,  lung  cancer,  and 
ischemic  heart  disease  were  below  the 
expected  numbers  in  both  referent 
groups.  Also,  no  additional  pancreatic 
cancer  deaths  were  observed  in  this 
second  update.  Since  the  start  of  the 
follow-up,  Heame  et  al.  observed  8 
deaths  from  pancreatic  cancer  compared 
with  4.5  expected  (SMR  =  1.78.  p  = 
0.17), 

Heame  et  al.  [Ex.  49  A-lj  conducted 
a  second  Kodak  cohort  study  involving 
workers  in  cellulose  triacetate 
preparation  and  film  base 
manufacturing  between  1946  and  1970. 
Heame  et  al.  addressed  the  potential 
selection  bias  in  the  1964-70  Kodak 
cohort  by  including  only  workers 
exposed  primarily  to  MC  after  it  was 
introduced  in  these  areas  and  making 
the  study  more  complete  by  adding 
workers  in  the  Dope  Department,  which 
prepares  the  viscous  cellulose  triacetate 
mixture  used  in  the  film  ba.se  coating, 
and  the  Distilling  Department,  which 
redistills  and  reblends  solvents 
recovered  from  the  coating  operations. 

The  1.311  men  in  the  conort  were 
followed  through  1990.  An  occupational 
control  group  could  not  be  formed 
because  death  rates  for  Kodak 
employees  before  1964  were 
unavailable.  Instead,  male  residents  of 
upstate  New  York  Hving  outside  of  the 
five  New  York  City  counties  were  used. 

Heame  et  al.  combined  exposures  bv 
job  and  time  period  with  occupational 
history  information  to  produce  a  career 
exposure  estimate  for  each  individual  in 
the  study  for  dose-response  analyses. 
The  mean  career  individual  exposure 
was  approximately  40  ppm  for  17  years 
and  the  average  interval  between  first 
exposure  and  end  of  follow-up  was 
about  32  years. 

Total  mortality  for  this  cohort  was 
22%  below  the  expected  mortality 
(statistically  significant).  Circulatory 
diseases  and  ischemic  heart  disease 
mortality  were  also  statistically 
significantly  below  expectation.  For 
lung  cancer  there  were  22  deaths  (28.7 
expected)  and  for  liver/biliary  cancer 
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there  was  one  death  (1.5  expected). 
Heame  et  al.  found  that  the  number  of 
pancreatic  cancer  deaths  observed  (4) 
was  similar  to  the  expected  number 
(4.4).  In  this  cohort,  the  number  of 
observed  deaths  was  greater  than 
expected  for  diseases  of  the  colon/ 
rectum  (13  observed  v.  10.8  expected), 
brain  (5  v.  2.3),  and  for  leukemia  (7  v. 
3.4),  but  were  not  statistically 
significant. 

Hearne  et  al.  concluded  that  the 
findings  in  the  1964-70  cohort  were 
consistent  with  the  1946-70  cohort: 
mortality  from  all  causes,  cancer 
(including  lung  and  liver  malignancies), 
and  ischemic  heart  disease  was  lower 
than  exf)ected.  Also,  since  the  number 
of  observed  pancreatic  cancer  deaths  in 
this  cohort  was  similar  to  the  expected 
number,  Heame  et  al.  believed  that  this 
provided  further  evidence  that  the 
earlier  finding  of  an  excess  of  pancreatic 
cancer  in  the  1964-70  cohort  was  due 
to  chance  or  to  factors  other  than  MC 
exposure. 

Kodak  [Tr.  1287-88,  9/22/92]  also 
investigated  the  risk  of  adverse  health 
effects  during  active  occupational 
exposure  to  MC,  as  suggested  by  NIOSH 
(Tr.  970,  9/21/92).  Using  person-years  of 
active  employment  only  in  their 
analysis,  Heame  observed  27  deaths  (36 
were  expected  in  the  internal  Kodak 
reference  group)  from  ischemic  heart 
disease  in  the  1964-70  Kodak  cohort;  in 
the  1946-70  cohort.  Kodak  recorded  33 
deaths  compared  with  43  expected  in 
the  New  York  State  comparison 
population. 

NIOSH  testified  [Tr.  877-83.  9/21/92] 
that  the  healthy  worker  effect  (HWE) 
could  have  obscured  any  excess 
mortality  from  ischemic  heart  disease 
caused  by  MC  exposure.  NIOSH  has 
stated  that  the  HWE  may  be  particularly 
strong  for  cardiovascular  diseases. 

The  HWE  is  Likely  to  be  less  of  a 
factor  when  occupational  comparison 
groups  are  used.  Kodak's  use  of  the 
Kodak  Park  employees  as  a  comparison 
group  should  reduce  the  HWE  in  its 
studies.  However,  there  are  two 
potential  problems  with  using 
occupational  comparison  groups  in  this 
instance: 

(1)  Cancer  rates  are  more  stable  in 
larger  populations,  so  comparison  with 
state  and  national  rates  may  be  more 
appropriate. 

(2)  Due  to  the  volume  of  MC  used  in 
the  Kodak  plant,  the  occupational 
comparison  group  may  be  exposed  to 
air-  or  water-bome  environmental 
concentrations  of  MC  which  could 
obscure  the  impact  of  occupational 
exposure  to  MC  on  cancer  incidence. 

c.  Study  of  workers  in  paint  and 
varnish  manufacturing.  The  NPCA 


submitted  to  the  record  an 
epidemiological  study  of  employees 
who  worked  for  at  least  one  year  in  the 
manufacture  of  paint  or  varnish  [Ex.  10- 
29B].  OSHA's  review  of  this  study  was 
published  in  the  proposed  mle  [56  FR 
57077).  Although  no  statistically 
significant  excess  of  mortality  was 
reported.  OSHA  noted  that  there  were  4 
pancreatic  cancers  (1.93  expected)  and 
15  cancers  of  digestive  organs  and 
peritoneum  (10.66  expected)  among 
MC-exposed  workers. 

d.  Astmcyiic  brain  cancer  among 
workers  in  electronic  equipment 
production  and  repair.  In  its  March  11, 
1994  Notice  of  Limited  Reopening  of  the 
Rulemaking  Record.  OSHA  soUcited 
comments  on  a  case-control  study 
submitted  to  the  Agency  by  the  National 
Cancer  Institute  (NCI)  [Exs.  112  and 
113). 

Heineman  et  al.  conducted  a  case- 
control  study  to  examine  the  potential 
association  between  brain  cancer  and 
exposure  to  organic  solvents  as  a  group 
and  six  chlorinated  aliphatic 
hydrocarbons  (CAHs)  including  MC. 
Cases  were  defined  as  white  males  who 
died  from  brain  or  other  central  nervous 
system  tumors  in  southern  Louisiana, 
northern  New  Jersey,  and  Philadelphia, 
Pennsylvania.  Controls  were  randomly 
selected  from  death  certificates  and 
included  white  males  who  died  of 
causes  other  than  brain  tumors, 
cerebrovascular  diseases,  epilepsy, 
suicide,  and  homicide.  Controls  were 
frequency-matched  to  cases  by  age.  year 
of  death,  and  geographic  area. 

Four-digit  Standard  Industrial 
Classification  (SIC)  and  4-digit  Standard 
Occupational  Classification  (SOC)  codes 
were  employed  to  code  occupational 
histories  of  study  subjects.  These  codes 
linked  work  histories  to  job-exposure 
matrices  which  "characterized  likely 
exposure  to  the  six  CAHs  and  to  organic 
solvents  "  [Ex.  112].  Gomez  et  al.  [Ex. 
112]  used  an  algorithm  to  assign 
estimates  of  probability  and  intensity  of 
exposure  to  each  industry/occupation 
combination  in  subjects'  work  histories. 
As  noted  by  Gomez  et  al..  these 
estimates  were  based  on  "occupation 
alone,  industry  alone,  or  both 
occupation  and  industry,  depending  on 
the  specificity  of  the  exposure 
environment  that  could  be  inferred  from 
the  occupational  (SOC)  code." 

The  following  surrogate  measures  of 
dose,  for  each  substance,  were  used  to 
summarize  "likely"  exposure  histories 
for  each  study  subject:  duration  of 
employment  in  occupationVindustry 
combinations  considered  exposed,  a 
cimiulative  exposure  score,  and 
"average"  intensity  of  exposure.  Odds 
ratios  were  calculated  for  exposure 


intensity  categories  to  refrain  from  using 
weights.  These  categories  did  not 
include  duration  in  jobs  with  lower 
intensity  for  subjects  with  high  or 
medium  intensity  jobs.  In  their 
statistical  analyses,  Heineman  et  al. 
controlled  for  age,  geographic  area,  and 
employment  in  electronics-related 
occupations/industries. 

Astrocytic  brain  cancer  was  not  found 
to  be  associated  with  "ever"  being 
exposed  to  organic  solvents  as  a  group 
or  to  any  of  the  six  CAHs  examined  in 
this  study.  However,  as  probability  of 
exposure  to  organic  solvents  as  a  group, 
and  MC  in  particular,  increased,  the  risk 
of  brain  cancer  increased  (chi-squared 
statistics  for  trend  for  organic  solvents 
and  MC  were  1.93  and  2.29  (p<0.05), 
respectively).  For  MC  there  was  a  2.4- 
fold  increase  in  risk  for  subjects  with  a 
high  probability  of  exposure  (confidence 
interval=1.0-5.9). 

Risk  of  brain  cancer  significantly 
increased  with  duration  of  exposure  for 
subjects  with  high  probabilities  of  MC 
exposure  (0R=6.1;  CI=l.l-43.8). 
Heineman  et  al.  found  that,  in  the  high 
probability  of  MC  exposure  category, 
risk  significantly  increased  with 
duration  (chi  for  trend=2.58,  p<0.01). 
Similar  results  were  seen  for  organic 
solvents  and  methyl  chloroform  for  all 
probabilities  combined  {chi-squared 
statistics  for  trend  were  2.35  (p<0.01) 
and  1.87  (p<0.05),  respectively). 

Lagging  exposure  by  10  years 
produced  findings  analogous  to  those 
noted  above.  Higher  risks  and  a  sharper 
increase  with  duration  was  observed  for 
organic  solvents  when  exposure  was  . 
lagged  by  20  years  (all  probabilities:  2- 
20  years,  0R=1.3  (95%  CI=0.9-2.0):  21+ 
years,  OR=2.8  (1.1-3.7):  p  for 
trend=0.006;  high  probability:  2-20 
years.  0R=1.2  (95%  CI=0. 7-1.9);  21+ 
years.  OR=3.1  (1.3-7.4).  p=0.009). 

Subjects  with  a  high  probability  of 
MC  exposure  experienced  a  statistically 
significant  increased  risk  as  the 
cumulative  exposure  score  increased 
(chi-squared  statistics  for  trend=2.18, 
p<0.05).  However,  risk  did  not  increase 
monotonically  with  cumulative 
exposure. 

Lagging  exposure  20  years  supported 
the  odds  ratios  and  the  trends  for 
organic  solvents,  particularly  in  men 
with  a  high  probability  of  exposure  (low 
cumulative  score:  0R=1.1  (95%  0=0.5- 
2.3);  medium:  0R=1.4  (0.8-2.5);  high: 
OR=2.2  (1.0-4.5);  p  for  trend=0.02).  Few 
individuals  had  high  cumulative  scores 
when  exposure  was  lagged  20  years  for 
the  individual  CAHs. 

Compared  with  jobs  with  medium  or 
low  intensity  exposures  to  organic 
solvents  and  all  six  CAHs.  risk  of  brain 
cancer  was  higher  for  subjects  who 
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worked  in  jobs  with  high  intensity 
exposures.  Brain  cancer  was  associated 
most  strongly,  and  increased  with 
probability  of  exposure,  among  subjects 
who  worked  20  or  more  years  with  high 
intensity  exposure  to  MC  (all 
probabilities:  OR=6.7,  CI=1.3-47.4;  high 
probability:  OR=8.8,  CI=1. 0-200.0), 

Since  many  subjects  were  determined 
to  have  been  exposed  to  more  than  one 
of  the  CAHs.  sometimes  even  in  the 
same  job,  Heineman  et  ai.  used  logistic 
regression  to  examine,  simultaneously. 
the  effects  of  MC,  carbon  tetrachloride, 
tetrachloroethylene.  and 
trichloroethylene,  controlling  for  age, 
geographic  area,  and  employment  in 
electronics-related  occupations/ 
industries.  MC  was  the  only  substance 
to  show  a  statistically  significant 
increase  in  risk  as  the  probability  of 
exposure  increased  (low;  OR=0.9, 
CI=0.5-1.6);  medium:  0R=1.4.  CI=0.6- 
3.1;  high:  OR=2.4,  CI=0.9-6.4;  chi- 
squared  statistics  for  trend=2.08, 
p<0.05).  Risks  associated  with  MC 
increased  when  adjustments  for 
exposure  to  the  other  agents  were  made, 
In  addition,  subjects  employed  for  20 
years  or  more  in  jobs  with  high  average 
intensity  MC  exposure  showed  an  eight- 
fold excess  of  brain  cancer  (OR=8.5, 
CI=1.3-5.5.,'5),  taking  all  probabilities 
into  consideration. 

Among  the  six  CAHs  examined  in  this 
study  Heineman  et  al.  found  the 
strongest  association  between  brain 
cancer  and  MC-exposure.  for  which 
relative  risks  rose  with  probability, 
duration,  and  average  intensity  of 
exposure,  though  not  with  the 
cumulative  exposure  index. 

According  to  Heineman  et  al.,  the 
major  weakness  of  this  study  was  not 
having  direct  information  on  exposure 
to  solvents.  Next-of-kin  data,  poor 
specificity  of  some  work  histories  for 
specific  solvents,  and  the 
interchangeability  of  solvents  may  have 
resulted  in  misclassification  of 
individuals  with  respect  to  any  of  the 
exposure  measurements  used  in  this 
study.  However,  Heineman  et  al. 
pointed  out  that  the  potential  sources  of 
error  probably  did  not  significantly  bias 
ri.sk  estimates  away  from  the  null  or 
generate  the  observed  trends. 

Another  limitation  of  this  study, 
pointed  out  by  Heineman  et  al.,  was  that 
over  one-third  of  the  next-of-kin  of 
eligible  cases  and  controls  were  not 
interviewed.  According  to  Heineman  et 
a!.,  this  could  have  artificially  created 
the  associations  seen  in  this  study  "only 
by  underrepresenting  cases  who  were 
unexposed,  and/or  controls  who  were 
exposed,  to  solvents  in  general,  and  MC 
in  particular"  |Ex.  113).  Heineman 
further  remarked  that  differential 


misclassification  was  probably  not  a 
problem  in  this  study  because 
occupational  histories  camr  from  iiext- 
of-kin  of  both  cases  and  controls. 
In  light  of  the  limitations  of  this 
study,  however,  Heineman  et  al. 
commented  that  the  consistency  of 
exposure-response  trends  for  MC  was 
surprising  and  suggestive.  Moreover. 
Heineman  et  al.  believed  that  the  trends 
and  consistency  of  the  associations 
between  brain  cancer  and  MC  could  not 
be  explained  by  chance  alone. 

Several  commenters  |Exs.  11.5-1.  11,5- 
31.  115-32.  115-36]  indicated  that 
Heineman  et  al.  relied  too  heavilv  on 
next-of-kin  information.  Inlormation 
provided  by  next-of-kin  concerning  jobs 
held,  job  descriptions,  dates  of 
employment,  and  hours  worked  per 
week  may  be  flawed  with  recall  bias. 
Next-of-kin  may  not  be  able  to 
accurately  recall  job-related 
information,  especially  for  jobs  held 
early  in  life.  If  next-of-kin  for  cases  or 
controls  had  better  recall  than  the  other 
group,  differential  niiscla,ssification 
could  occur,  HSIA  [Ex,  115-36|  stated 
that  even  small  differences  in  error  rates 
between  ca.ses  and  controls  could 
produce  false  associations.  Both  HSIA 
and  NIOSH  (Ex.  11 5-31]  agreed  that  this 
indirect  source  of  exposure  information 
was  likely  to  produce  some  degree  of 
mi,sc;lassification.  However.  NIOSH 
noted  that  misclassification  "is  a  typical 
problem  in  population  based  case- 
control  studies  of  this  type  [Ex,  115- 
31]"  and  that  this  misclassification 
could  aKso  explain  the  fnct  that  no 
associations  were  found  between  brain 
cancer  and  the  cumulative  exposure 
.score. 

Organization  Resources  Counselors 
(ORC)  [Ex,  115-21  and  Abbott 
Laboratories  [Ex,  115-30]  were 
concerned  that  the  lack  of  exposure 
verification  made  this  NCI  .study 
unreliable  for  setting  MC  exposure 
limits.  ORC  stated  that  exposure  values 
were  assigned  to  all  SIC  and  SOC  codes, 
and  not  developed  based  on  job  history 
information,  which  would  have  given 
the  study  more  validity,  Kodak  also 
expressed  some  concern  regarding  this 
study  due  to  lack  of  accurate  records  of 
past  exposures,  reliance  on  expert 
judgement  to  a  large  degree,  use  of  next- 
of-kin  to  determine  potential  exposure, 
and  undocumented  qualifications  of 
those  making  judgements  conc-erning 
the  different  occupations  and  industries 
involved.  In  addition,  Kodak  felt  that 
the  exposure  data  were  "at  best, 
unsubstantiated  semi-qualitative 
judgements  of  likelihood  and  intensity 
of  exposure  [Ex.  115-1  J."  Organization 
Resources  Counselors  [Ex.  1 15-2]  and 
Abbott  Laboratories  [Ex.  11 5-30  j 


asserted  that  it  was  impossible  to  tell  if 
those  who  died  of  cancer  had  been 
exposed  to  MC  because  there  was  no 
exposure  verification  Vulcan  Chemicals 
[Ex.  115-32)  criticized  the  investigators 
for  not  going  to  work  sites  and 
determining  the  actual  magnitude  of 
exposure  to  the  CAHs,  HSIA  (Ex,  115- 
36]  argued  thai  "concordance  of  proxy 
reports  with  actual  work  histories  may 
range  from  0-50"'t.  for  decedents'  first 
jobs  and  from  50-70%  for  last  jobs," 
OSH.A  believes  that  exposure 
verification  would  have  increased  the 
validity  of  the  findings  of  this  study. 
However,  lack  of  exposure  verification 
does  not  nullify  the  results  of  the  study 
The  Agency  believes  that  the 
associations  observed  are  suggestive  of  a 
human  carcinogenic  effect  of  MC. 

Another  issue  that  Kodak  [Ex.  115-1) 
and  Vulcan  JEx,  115-32]  emphasized 
was  the  possible  exposure  to  other 
chemicals  or  sources  of  potential  human 
carcinogens,  such  as  ionizing  radiation, 
electromagnetic  fields,  smoking  history, 
and  place  of  residence.  Vulcan  (Ex.  115- 
32]  noted  that  there  may  have  been 
selection  bias  in  this  study  because  of 
the  large  ratio  of  astrocytic  brain  cancer 
tumors  to  the  total  number  of  brain 
tumors.  Although  they  offered  no 
explanation  of  how  this  selection  bias 
would  operate,  Vulcan  did  suggest  that 
this  issue  should  be  investigated  further, 

Vulcan  was  also  concerned  that  the 
matching  of  controls  and  cases  with 
respect  to  occ:upntions  and 
socioeconomic  status  may  be 
inadequate.  In  particular,  Vulcan 
criticized  the  Heineman  studv  for  not 
presenting  the  occupations  of  the 
control  group  and  for  not  matchuig  the 
socioeconomic  status  of  the  two  groups. 
Similarly,  Kodak  (Ex.  115-1]  stated  that 
some  adjustment  should  have  been 
made  in  order  to  match  across 
educational  levels. 

Kodak  (Ex.  11.5-1)  also  believed  that 
the  estimates  of  trends  observed  in  this 
study  could  have  been  affected,  if 
workers  in  the  longest  duration  or  the 
higher  probability  of  exposure 
categories  had  longer  dates  of 
employment,  worked  in  more  stable 
♦industries,  and  had  better  health 
benefits,  better  access  to  medical  care, 
and  more  sophisticated  diagnostic 
procedures,  OSHA  believes  that  there  is 
no  evidence  that  this  is  the  (;ase  in  this 
studv, 

HSIA  [Ex.  115-36]  criticized  the 
methodology  for  as.sessing  the  number 
of  industries  with  exposures  to  CAHs. 
HSIA  argued  that  Gomez  et  al  did  not 
fully  explain  how  they  determined  that 
workplaces  in  the  specific  SICs  would 
have  CAH  exposures.  According  to 
HSIA,  Gomez  et  al.  reported  inaccurate 
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information  regarding  industry  use  of 
MC.  HSIA  cited  EPA's  "Toxic  Air 
Pollutant/Source  Crosswalk,  A 
Scraening  Tool  for  Locating  Possible 
Sources  Emitting  Toxic  Air  Pollutants 
(EPA-450/4-«7-023A,  Dec.  1987)" 
which  revealed  a  higher  number  of  SIC 
codes  using  MC.  In  conclusion,  HSIA 
asserted  that  Gomez  et  al.'s  "exposure 
scenario"  was  incorrect. 

Several  commenters  (Exs.  115-1.  115- 
31. 115-36)  argued  that  the  Heineman  et 
al.  study  should  only  be  considered  a 
hypothesis-generating  study  and  should 
not  be  used  to  adjust  the  PEL. 

OSHA  agrees  with  NIOSH  that  the 
Heineman  et  al.  study  was  well- 
conducted  because  there  was  a 
systematic  attempt  to  estimate  exposure 
by  work  experience.  Furthermore,  there 
was  a  remarkably  high  correlation 
between  exposure  to  MC  and  brain 
tumors.  OSHA  concludes  that  the 
results  from  tiiis  study  strongly  suggest 
a  possible  association  between  MC  and 
brain  cancer.  However,  in  the  absence  of 
quantified  exposure  data  for  these 
workers,  it  remains  relatively 
speculative  to  attempt  to  estimate  a 
quantitative  dose-response  relationship. 
Therefore,  OSHA  concludes  that  the  risk 
estimate  based  on  the  animal  data  is  the 
best  available  and  accordingly  it  retains 
that  estimate  for  its  significant  risk 
analysis. 

e.  Summary  of  epidemiological 
studies.  Considered  as  a  whole,  the 
available  epidemiologic  evidence  did 
not  demonstrate  a  strong,  statistically 
significant  cancer  risk  associated  with 
occupational  exposures  to  MC. 
However,  the  positive  trend  for  biliary 
tract/liver  cancer  deaths,  the  association 
between  occupational  MC  exposure  and 
astrocytic  brain  cancer  and  the 
statistically  significant  excess  prostate 
cancer  results  are  suggestive  of  an 
association  between  MC  exposure  and 
cancer  risk.  In  addition,  the  non- 
positive  epidemiological  studies 
summarized  here  are  not  of  sufficient 
power  to  rule  out  the  positive  results 
from  the  animal  studies.  This  issue  is 
addressed  further  in  the  Quantitative 
Risk  Assessment  section  of  this 
document.  ^ 

In  summary,  the  epidemiological 
results  are  suggestive  of  an  association 
between  occupational  exposure  to  MC 
and  elevated  cancer  risk  which  offers 
supporting  evidence  to  the  positive 
animal  bioassay  results. 

4.  Conclusion 

OSHA  concludes  from  the 
mutagenicity,  animal  bioassay  and 
human  epidemiology  data  that  MC 
causes  cancer  in  test  animals  and  that  it 
is  a  potential  occupational  carcinogen. 


The  Agencv'  has  determined  that, 
because  of  the  quality  of  the  studies,  the 
clear  dose-response  relationship  and  the 
appropriateness  of  the  route  of 
administration,  the  NTTP  rodent  bioassay 
data  are  the  best  available  for 
quantitative  cancer  risk  assessment. 

OSHA  also  concludes  that  the 
epidemiology  data,  in  some  cases, 
suggest  a  positive  association  between 
human  MC  exposure  and  cancer 
incidence,  but  the  dose-response 
relationships  are  not  clear.  The  Agency 
has  determined  that  the  remaining 
epidemiology  data  (the  non-positive 
studies)  are  not  of  sufficient  power  to 
rule  out  the  results  obtained  in  the 
animal  bioassay  data  and  that  the 
animal  data  provide  the  best  available 
data  for  quantitative  risk  assessment. 

E.  Other  Toxic  Responses 

1.  Central  Nervous  System  Toxicity 

MC  acts  on  the  central  nervous  system 
(CNS)  as  a  CNS  depressant.  CNS 
depression  has  been  described  in 
humans  exposed  to  MC  concentrations 
as  low  as  175  ppm  (8-hour  TWA).  This 
depression  in  CNS  activity  was 
manifested  as  increased  tiredness, 
decreased  alertness  and  decreased 
vigilance.  These  effects  could 
compromise  worker  safety  by  leading  to 
an  increased  likelihood  of  accidents 
following  MC  exposure. 

a.  Animal  stuaies.  In  the  NPRM, 
OSHA  reviewed  two  animal  studies  of 
MC  CNS  toxicity  (briefly  summarized 
below)  and  concluded  that  the  CNS  was 
potentially  susceptible  to  reversible  and 
irreversible  effects  due  to  MC  exposure. 

Savolainen  et  al.  (Ex.  7-178]  studied 
biochemical  changes  in  the  brains  of 
rats  exposed  to  MC.  Rats  were  exposed 
to  500  ppm  MC  for  6  hr/d.  On  die  fifth 
day,  after  3  and  4  hours  of  exposure  to 
MC,  levels  of  acid  proteinase  in  rat 
brains  were  significantly  increased,  but 
no  change  in  brain  RNA  levels  was 
reported.  The  authors  suggested  that  the 
increase  in  acid  proteinase  may  have 
been  the  result  of  increased  levels  of  CO 
from  metabolism  of  MC.  OSHA  believes 
that  this  study  shows  that  MC  can  cause 
specific  changes  in  the  neurological 
system  at  a  biochemical  level.  The 
Agency  intends  to  monitor  the  scientific 
literature  for  additional  developments 
on  these  effects,  but  has  not  used  this 
information  in  setting  the  MC  exposure 
limits  because  it  is  presently  unclear 
how  changes  in  acid  proteinase  are 
related  to  the  observed  CNS  depressive 
effects  of  MC  in  humans. 

Rosengren  et  al.  (Ex.  7-56]  looked  at 
the  effects  of  MC  on  glial  cell  marker 
proteins  and  DNA  concentrations  in 
gerbil  brains  after  continuous  exposure 


to  210,  350  or  700  ppm  MC.  Because  of 
high  mortality  in  the  2  higher  doses,  no 
data  were  collected  at  700  ppm  and 
exposure  was  terminated  after  10  weeks 
at  350  ppm.  Exposure  to  210  ppm  was 
continued  for  three  months.  Exposure  to 
MC  was  followed  by  four  months  of  no 
exposure  before  animals  were  examined 
for  irreversible  CNS  effects.  The  authors 
found  increased  levels  of  glial  cell 
marker  proteins  in  the  frontal  cerebral 
cortex  and  sensory  motor  cortex  after 
exposure  to  350  ppm  MC.  These 
findings  are  consistent  with  glial  cell 
hypertrophy  or  glial  cell  proliferation. 
Levels  of  DNA  were  decreased  in  the 
hipp>ocampus  of  gerbils  exposed  to  both 
210  and  350  ppm  and  in  the  cerebellar 
hemispheres  after  350  ppm  MC. 
Decreased  DNA  concentrations  indicate 
decreased  cell  density  resulting  &t)m 
cell  death  or  inhibition  of  DNA 
synthesis. 

The  neurotoxic  mechanism  of  action 
of  MC  in  gerbil  brains  is  not  understood. 
However,  since  the  metabolism  of  MC  to 
CO  was  determined  to  be  saturated  at 
both  210  and  350  ppm  (COHb  levels 
were  equivalent  at  both  exposure 
concentrations),  the  changes  in  glial  cell 
proteins  and  DNA  concentrations  was 
attributed  to  either  a  direct  effect  of  MC 
or  an  effect  of  a  metabolite  of  the  GST 
pathway.  Although  this  study  describes 
biochemical  changes  in  the  CNS 
subsequent  to  MC  exposure,  the  high 
mortality  of  the  experimental  animals 
and  the  lack  of  MC  toxicity  data  in  the 
gerbil  make  it  difficult  to  determine  the 
significance  of  this  study  for 
extrapolation  to  other  species.  It  is  also 
imclear  how  these  effects  would  relate 
to  CNS  depression  observed  in  humans 
after  MC  exposure.  In  addition, 
continuous  exposure  to  MC  has  been 
shown  in  other  experimental  situations 
(Exs.  7-14  and  7-130]  to  elicit  more 
severe  health  effects  than  exposure  lO 
similar  or  higher  concentrations  when 
the  animals  are  allowed  a  recovery 
period  (for  example,  6  hours'  exposure 
per  day).  Exposure  on  a  6  or  8-hour  per 
day  schedule  is  also  more  like 
occupational  exposure  scenarios  and 
therefore  those  experiments  are 
generally  easier  to  interpret  when 
assessing  risk  to  workers. 

In  summary.  OSHA  believes  that  the 
rat  and  gerbil  data  described  above 
shows  that  MC  can  cause  specific 
changes  in  the  neurological  system  at  a 
biochemical  level.  The  Agency  intends 
to  monitor  the  scientific  literature  for 
additional  developments  on  these 
effects  to  determine  if  these  types  of 
effects  have  implications  for  human 
CNS  risks. 
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h.  Human  studies.  The  CNS 
depressant  effects  of  MC  have  been  well 
described  in  the  literature  (Exs.  7-4.  7- 
15.3,  7-154,  7-160,  7-175,  7-182,  7-183, 
7-184|.  MC  causes  CNS  depression 
which  is  characterized  by  tiredness, 
difficulty  in  maintaining  concentration, 
decreased  task  vigilance,  dizziness, 
headaches,  and,  at  high  concentrations, 
loss  of  consciousness  and  death. 
Accidental  human  overexposures  to  MC 
|Exs.  7-18,  7-19]  (for  example,  at 
concentrations  greater  than  10,000  ppm) 
have  resulted  in  narcosis  and  death. 
CNS  depression  has  been  descril^ed  after 
humans  were  exposed  to  experimental 
MC  concentrations  as  low  as  200  ppm 
[Ex.  7-1751  and  occupational 
concentrations  as  low  as  175  ppm  |Ex. 
7-1531. 

/.  Experimental  studies.  CNS 
depression  was  detected  in  human 
subjects  exposed  to  MC  at 
concentrations  as  low  as  200  ppm.  for  4 
hours  or  300  ppm  for  1.5  hours  [Exs.  7- 
4.  7-160,  7-175,  7-182  and  7-184],  In 
these  experiments,  which  measured 
subtle  CNS  depression  (such  as  dual 
task  performance  and  visual  evoked 
response),  it  was  not  possible  to 
determine  a  no  observed  effect  level 
(NOEL),  because  the  lowest 
experimental  concentration  used  (200 
ppm)  elicited  CNS  effects.  Since  a  NOEL 
was  not  determined  for  the  CNS  effects 
of  MC,  those  effects  may  occur  at  lower 
exposures  or  after  exposure  for  shorter 
durations. 

The  HSIA  questioned  whether  bias 
was  introduced  into  the  results  of  these 
studies  by  inadequate  procedures  to 
establish  a  "double  blind."  This 
criticism  raises  a  legitimate  concern 
about  the  validity  of  the  study. 
However,  since  Putz  et  al.  did  not 
describe  the  blinding  procedures  used 
in  their  experiments,  the  Agency 
concludes  that  there  is  not  enough 
evidence  publicly  available  to  make  the 
conclusion  that  the  study  is  biased. 
OSHA  believes  that  these  studies  were 
well  conducted  and  is  relying  on  the 
quality  of  the  studies  overall  as 
evidence  of  the  validity  of  the  results. 
Absent  evidence  demonstrating  the 
inadequacy  of  the  blinding  procedures, 
OSHA  has  determined  that  these  studies 
show  that  MC  can  cause  mild  CNS 
depression  in  humans  exposed  at 
concentrations  as  low  as  200  ppm. 

NIOSH  expressed  concern  regarding 
the  potential  for  neurobehavioral 
impairment  (expressed  as  CNS 
depression)  at  lower  exposures  and 
shorter  durations,  particularly  in 
relation  to  the  setting  of  a  STEL  for  MC 
[Exs.  23-18  and  94).  In  order  to  assess 
the  potential  impact  of  the  CNS  effects 
of  MC,  NIOSH  looked  at  data  gathered 


from  several  studies  and  compared 
breath  concentrations  of  MC  (as  a 
surrogate  for  brain  tissue  MC 
concentrations)  at  different  ambient 
exposure  levels  with  the  CNS 
depression  described  bv  Putz  et  al.  [Ex. 
7-175).  NIOSH  concluded  that: 

At  the  proposed  ,STEL  ot  125  ppm, 
increased  uptake  of  M(^  in  active  workers 
may  place  them  in  the  lireath  (.oncentration 
range  associated  with  mild  neurobehavioral 
impairment.  Ahhoiigh  there  are  insufficient 
data  to  draw  firm  conclusions,  extrapolation 
from,  existing  studies  suggests  that  the 
proposed  STEL  of  125  ppm  mav  not  fullv 
protect  physically  active  wori^ers  from  (l.N.S 
impairment  Therefore,  a  lower  STEL  should 
be  considered,  if  feasil)le. 

In  response  to  concerns  raised  bv 
NIOSH,  the  HSIA  |Ex.  105!  noted  that 
NIOSH's  analysis  of  breath  MC 
concentration  versus  neurobehavioral 
impairment  "seemed  highly 
speculative."  HSIA  emphasized  that  the 
exposures  which  produc:ed  the  reported 
neurobehavioral  effects  were  observed 
only  after  2  to  4  hours  of  exposure  and 
that  the  effects  were  obser\ed  only 
when  difficult  tasks  were  measured. 

To  support  their  position,  the  HSIA 
asked  Mr.  Richard  Reitz  to  use  a  PBPK 
model  to  estimate  the  concentration  of 
MC  in  brain  tissue.  This  analysis  |Ex. 
105 1  indicated  that  at  exposures  of  200 
ppm  for  15  minute  i  with  persons 
exercising  at  50  watts,  the  brain 
concentration  of  MC  would  be  predicted 
to  be  similar  to  that  observed  in  the  Putz 
et  al.  study  for  subjects  engaged  in 
"light  activity"  for  2  hours  at  200  ppm 
MC,  which  did  not  produce  measurable 
CNS  depression.  (Putz  et  al.  did  not 
detect  CNS  depression  in  subjects 
exposed  to  200  ppm  for  2  hours).  The 
model  also  predicted  that  15-minute 
exposures  to  125  ppm  while  the  subject 
was  exercising  at  50  watts  would 
produce  brain  MC  concentrations 
substantially  less  than  that  predu:ted  for 
the  4  hour  exposure  to  200  ppm  MC. 

OSHA  considered  the  PBPK  analysis 
presented  by  the  HSIA,  but  was 
concerned  that  there  has  been  no 
experimental  validation  of  the  predicted 
brain  MC  concentrations  or  any 
evidence  as  to  what  MC  concentration 
would  produce  detectable  CNS 
depression.  OSHA  believes  the  primary 
value  of  both  the  NIOSH  and  HSIA 
analyses  is  in  demonstrating  the  relative 
effect  that  exercise  and  duration  of 
exposure  is  likely  to  have  on  brain  (cr 
breath)  concentrations  of  MC.  The  PBPK 
analysis  clearly  demonstrates  that 
increasing  exercise  level  increases  brain 
concentration  of  MC,  which  is 
consistent  with  the  detected  CNS 
depression.  Workers  engaged  in 
strenuous  activity  while  exposed  to  MC 


should  take  special  precautions,  such  as 
frequent  breaks  in  fresh  air,  especially  if 
dizziness  or  lightheadedness  o<xurs. 

Although  OSHA  found  the  PBPK 
model  to  be  useful  fPr  demonstrating  the 
intera<:tion  between  exercise  and  brain 
concentration  of  MC,  the  Agency  did 
not  use  the  model  quantitatively  (for 
example,  in  determining  the  STEL). 
OSH.^  believes  that  the  data  suggest  that 
there  may  be  CNS  effects  at  levels  below 
those  tested.  There  are  no  studies  which 
directly  address  whether  there  are  CNS 
effeds  after  exposure  to  STEL 
concentrations  of  MC.  To  the  extent  that 
these  effects  occur,  the  STEL  would  not 
he  protective.  Mild  and  reversible  CNS 
depression  was  detected  at  200  ppm  for 

4  hours  and  300  ppm  for  1.5  hours.  The 
Agency  shares  NIOSH's  concern,  based 
on  extrapolation  of  breath  MC 
concentrations,  that  the  proposed  STEL 
may  not  be  adequately  protective  for 
physically-active  workers. 

OSHA  concludes  that  there  are  clearly 
sufficient  data  to  determine  that  a  125 
ppm  15-nunute  STKL  is  needed  to 
prevent  a  significant  risk  of  material 
impairment  to  the  CNS.  Impairment  of 
the  CNS  would  also  increase  the  risk 
from  ac(,idents  Measured  data  shov\' 
risks  at  200  ppm  for  four  hours  of 
exposure.  A  lower  level  at  shorter 
duration  is  needed  to  avoid  that  risk. 
NIOSH's  (.aiculations  show  that  for 
active  workers  a  level  lower  than  125 
ppm  may  be  needed.  However,  because 
of  feasibility  concerns,  which  would  be 
greater  at  lower  levels  and  the 
suggestion  that  short  duratmn  ot 
exposure  (i.e..  15-minutes)  may  mitigate 
the  effects.  OSHA  is  retaining  the 
proposed  level,  but  will  carefully 
monitor  and  follow  up  data  to 
determine  if  this  level  eliminates 
significant  risk. 

II.  Occupational  exposure  studies.  In 
the  NPRM.  OSHA  summarized  studies 
which  It  t)elieved  described  a 
neuropathy  associated  with  (.hronic 
occupational  exposure  to  solvents. 
Weiss  [Ex.  7-19fi|  described  the  case  of 
a  39-vear  old  chemist  who  worked  for 

5  vears  with  airborne  conientratioiis  of 
MC  as  high  as  660  ppm  to  3600  ppm  in 
a  room  with  poor  ventilation.  After  3 
vears  of  exposure,  the  worker  developed 
neurological  symptoms,  (.haracterized 
by  restlessness,  palpitations, 
forgethilness,  poor  concentration,  sleep 
disorders,  and  finally,  acoustical 
delusions  and  optical  hallucinations.  No 
hepatic  damage  or  cardiac.  toxic;ity  was 
found.  At  the  first  appearance  of 
symptoms.  <   'ssation  of  exposure 
produced  ar  inmiediate  cessation  of 
symptoms.  Liiter.  longer  and  longer 
periods  were  required  after  termination 
of  exposure  in  order  to  alleviate  the 
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syniplonis.  Th«  increasinu  persist eiu:t'  of 
syrnploni.s  is  con.sisttMit  uitli  a  diagnosis 
of  toxic  encephnlosis 

Hanke  et  al.  jE.x.  7-195i  examined  32 
floor  tile  setters  who  were  exposed 
primarily  to  M(;  at  corn  entrations  from 
400  to  .T.IOO  ppm  for  ,m  .iverage  ttMUire 
ot  7.7  years.  Clinii:ai  examination  of  14 
of  the  workers  who  had  neurological 
symptoms  (headache,  vertigo,  sleep 
disturhance.  digestive  i  oniplaiiits  and 
lapses  in  roncentration  ami  memory) 
revealed  (hanges  in  the  LEG  patterns  of 
the  exposed  workers  which  persisted 
over  a  weekend  pause  in  exposure. 
These  EEC,  (hanges  were  ctiaracteristic 
of  a  toxic  encephalosis  produced  by 
chronic  intoxication  with  a  halogenated 
solvent  (MC).  The  persistence  of  the 
FEr,  c:hanges  over  the  weekend  break 
indicated  a  prolonged  effect  of  MC 
exposure  on  EEC  patterns.  (Additional 
(  hanges  in  the  EEC.  found  during 
exposure  could  be  attributed  to  an  acute 
effect  of  MC).  Although  these  studies 
represent  a  small  number  ut  cases  with 
very  high  chronic  exposures,  the 
evidence  is  suggestive  of  a  relationship 
between  ch/onic  MC  exposure  and  toxic 
encephalosis. 

In  a  case  study  report,  Hnrrowcliff  ef 
al.  lEx.  7-1231  attributed  cerebral 
damage  in  a  case  studv  to  CO  poisoning 
caused  by  exposure  to  MC.  Axelson  |Ex. 
7-1501  has  described  an  ini  reased 
number  of  neuropsyc  hiatric  disorders 
,unong  occupations  with  high  solvent 
exposures. 

In  the  NPRM.  OSHA  expressed  the 
opinion  that  these  studies,  taken 
together,  "provide  suggestive  evidence 
of  a  permanent  toxicity  (different  from 
the  observed  reversible  CNS  depression! 
which  may  be  the  result  of  chronic 
exposure  to  MC."  NIOSH  stated  that  this 
as.sessment  was  too  spe(.ulative  and 
stated. 

in  the  Hanke  study.  MC  was  apparently  only 
one  component  of  a  solvent  mixture  and  may 
not  havfi  tx'en  the  onlv  neurntoxir 
agent*    *    *  in  addition,  ttie  otjservation 
interval  (if  2.5  liavs  was  not  long  enough  to 
provide  (.onvuu.ing  eviden(.e  of  irreversible 
p(f(-(  t.  resaniless  ot  the  a(.tivp  agent. 

Upon  reexamination  of  these  studies, 
O.SHA  agrees  with  NIOSH  |Ex.  19^6] 
that  although  a  prolonged  effect  (over  a 
weekend  break  in  exposure)  of  MC  on 
EEC  patterns  has  been  demonstrated, 
these  studies  do  not  support  ,i 
determination  that  MC  exposure  is 
asso<:iated  with  irreversible  brain 
damage  in  humans 

OSHA  reviewed  several  other  studies 
of  occupational  exp(jsure  to  MC  for 
evidence  of  CNS  effects  of  MC.  The  first 
study  was  provided  as  an  English 
translation  of  a  Cze<;hoslovakian  paper 
by  Kuzelova  et  al.  jEx.  7-2fi|.  These 


investigators  examined  workers  in  a 
film  production  plant  who  were 
exposed  to  MC  concentrations  from  29 
to  4899  ppm.  Several  workers  suffered 
frank  MC  intoxication  and  many 
workers  showed  signs  of  MOinduced 
CNS  depression.  Toxicity  asso«^iated 
with  chronic  MC  exposure  was  observed 
in  workers  exposed  to  MC  for  up  to  two 
years,  but  the  authors  recommended 
continuing  studies  of  the  long-term 
health  effects. 

OSHA  believes  that  this  study  shows 
CNS  depression  in  workers  exposed  to 
MC.  The  Agency  agrees  with  the  authors 
that  this  study  was  not  sufficient  to 
adequately  characterize  the  long-term 
CNS  health  effects  that  may  be  induced 
by  MC  exposure. 

Cherry  et  al.  (Ex.  7-154|  studied  the 
effects  of  occupational  exposure  to  MC 
at  28  to  17.5  ppm  in  two  exposed 
populations.  In  a  1981  study,  the 
authors  found  a  marginal  increase  in 
self-reported  neurological  symptoms 
among  exposed  workers.  This  increase 
disappeared  when  an  appro'^nate 
reference  group  was  used  foi 
comparison.  However,  in  a  i    i3 
investigation.  Cherry  (Ex.  7-xo3] 
showed  statistically  significant 
increases  in  tiredness  and  deficits  in 
reaction  time  and  digit  .symbol 
substitution  which  correlated  with  MC 
in  blood.  Ambient  MC  exposures  for 
this  population  ranged  from  28  to  175 
ppm  for  the  full  shift.  This  study 
demonstrated  CNS  effects  due  to 
occupational  MC  exposures  below  200 
ppm  (the  lowest  dose  which  was 
administered  in  the  experimental 
studies). 

The  HSIA  (Ex.  105,  p.  34l  commented 
as  follows: 

Decades  of  experience  with  worker 
populations  exposed  even  at  levefs  up  to  the 
current  500  ppm  TWA  have  provided  no 
evidence  that  such  workers  have  higher  rate,s 
of  accidents  or  other  signs  of  significant 
neurotjehavioral  impairment. 

To  the  contrary.  OSHA  believes  that 
the  occupational  studies  discussed 
above  demonstrate  that  MC  has  an  effect 
on  the  CNS  at  o<;cupational  exposure 
levels  as  low  as  175  ppm 

The  Agency  believes  that  the  1983 
study  by  Cherry  shows  that 
occupational  exposure  to  MC 
concentrations  below  the  former  8-hour 
TWA  PEL  of  500  ppm  can  produce 
detectable  CNS  effet;ts.  Although  the 
1981  study,  which  relied  on  self-report 
of  neurological  symptoms,  did  not 
demonstrate  a  CNS  effect,  the  1983 
study  examined  more  objective 
measures  of  CNS  depression  and 
correlated  the  observed  effects  with  a 
direct  measure  of  MC  exposure.  OSHA 


believes  that  this  study  demonstrates 
that,  although  the  CNS  depression  may 
be  mild,  it  is  demonstrable  in 
occupational  settings  and  at 
concentrations  in  the  range  of  the  STEL 
(although  the  exposures  in  this  study 
were  over  an  8-hour  work  day).  As 
described  above.  OSHA  is  sufficiently 
concerned  about  the  potential  for  health 
effects  at  concentrations  below  the  STEL 
of  125  ppm  that  it  will  continue  to 
gather  information  and  revisit  this  issue, 
if  warranted. 

2.  Cardftic  Tnxicitv 

As  described  in  the  section  on  the 
metabolism  of  MC.  MC  is  metabolized  in 
vivo  (in  animals  and  humans)  to  CO  and 
CO2.  Cardiovascular  stress  has  been 
observed  after  exposure  to  CO,  so  it  is 
reasonable  to  suspect  that  similar  health 
effects  would  be  observed  after  exposure 
to  MC  (and  metabolism  to  CO)  |Ex.  7- 
73.         4-33).  Carbon  monoxide 
succe.ssfully  competes  with  oxygen  and 
blocks  the  oxygen  binding  site  on 
hemoglobin,  producing 
carboxyhemoglobin  (COHb)  and 
reducing  delivery  of  oxygen  to  the 
tissues.  This  reduces  the  oxygen  supply 
to  the  heart  itself,  which  can  result  in 
myocardial  infarction  (heart  attack)  |Ex, 
4-33] 

Generally,  humans  have  a  baseline 
level  of  C;dHb  of  le.ss  than  1%  COHb 
due  to  the  endogenous  production  of  CO 
from  normal  metabolic  processes.  The 
measured  level  of  COHb  in  the  general 
non-smoking  population  is  from  1%  to 
3%  because  of  direct  exposure  to  CO 
from  combustion  sources  such  as 
automobiles,  etc.  In  smokers,  COHb 
generally  ranges  from  2%  to  10% 
becau.se  of  the  additional  CO  exposure 
during  smoking.  CO  generated  from 
exposure  to  MC  would  be  additive  to 
the  COHb  burden  already  experienced 
by  an  individual  from  direct  exposure  to 
CO.  The  cardiac  health  effects 
anticipated  from  exposure  to  MC  it.self 
or  CO  as  the  result  of  metabolism  of  MC 
are  described  below. 

(7.  Animal  studies.  There  is  no 
evidence  from  animal  studies  in  the  MC 
rulemaking  record  that  MC  has  a  direct 
toxic  effect  on  cardiac  tissue.  After 
lethal  do.ses  of  MC,  deatli  has  been 
primarily  attributed  to  CNS  and 
respiratory  depression  |Exs.  7-27,  7-28]. 
Also,  chronic  studies  (in  which  COHb 
levels  have  been  maintained  at  10%  and 
higher)  iExs.  7-3.  7-8,  7-14,  7-130.  7- 
151 1  have  not  shown  direct 
c^rdiotoxicity. 

Chlorinated  .solvents  have  been 
shown  to  .sensitize  the  cardiac  tissue  to 
epinephrine-  induced  fatal  cardiac 
arrhythmias  jEx.  7-226|.  However,  MC 
is  less  effective  in  sensitizing  cardiac 
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tissue  than  other  chlorinated  analogues. 
MC  caused  sensitization  of  cardiac 
tissues  only  at  doses  well  above  doses 
which  produce  a  narcotic  effect.  This 
finding  indicates  that  compliance  with 
an  8-hour  TWA  of  25  ppm  MC  would 
likely  be  sufficient  to  protect  against 
such  sensitization. 

b.  Human  studies.  The  metabolism  of 
MC  to  CO  and  measurement  of  COHb  in 
human  subjects  exposed  to  MC  were 
described  in  detail  in  the  NPRM.  In 
summary,  it  was  found  that  exercising 
increased  MC  uptake  and,  subsequently, 
increased  blood  COHb  levels  compared 
to  that  of  sedentary  individuals  [Ex.  7- 
222|.  In  addition,  COHb  levels  due  to 
smoking  were  found  to  be  additive  to 
the  COHb  produced  by  MC  metabolism. 
Taken  together,  these  results  suggested 
that  smokers  or  individuals  engaged  in 
physical  exertion  (as  in  a  workplace) 
may  be  at  increased  risk  from  CO- 
induced  toxicity  from  MC  exposure. 
This  risk  may  be  especially  elevated  in 
individuals  with  silent  or  symptomatic 
cardiac  disease  who  may  be  susceptible 
to  very  small  increases  in  COHb  because 
of  an  already  impaired  blood  supply  to 
the  heart.  Many  American  workers  have 
silent  or  symptomatic  heart  disease. 
This  increased  OSHA's  concern  for  the 
potential  cardiac  effects  of  MC  and  its 
metabolites. 

Elevated  COHb  has  been  measured  in 
humans  experimentally  and 
occupationally  exposed  to  MC  |Exs.  7- 
4,  7-.5-R0327,  7-102,  7-115.  7-157,  7- 
159.  7-169,  7-174,  7-176|.  The  effects 
of  elevated  COHb  are  primarily 
increased  risk  of  myocardial  infarction, 
especially  in  susceptible  individuals. 
Atkins  and  Baker  [Ex.  7-198|  described 
two  cases  of  myocardial  infarction  in 
workers  subsequent  to  CO  exposure. 
COHb  was  measured  at  30%  and  24% 
in  these  individuals,  which  is  much 
higher  than  normal  general  population 
levels  of  COHb.  Humans  exposed  to  MC 
would  not  be  expected  to  experience 
COHb  at  those  levels  unless  the 
exposure  to  MC  was  extremely  high 
(greater  than  500  ppm). 

In  a  laboratory  study  of  humans  with 
coronary  artery  disease,  subjects  were 
exposed  to  CO  and  observed  for  cardiac 
health  effects  during  exercise.  In 
subjects  with  3  to  10%  COHb,  decreased 
exercise  tolerance  and  increased  anginal 
pain  were  observed  [Ex.  7-198).  In  an 
epidemiological  study  submitted  to 
OSHA  by  NIOSH  during  the  MC  public 
hearings,  the  investigators  observed  a 
statistically  significant  excess  of 
ischemic  heart  disease  mortality  among 
tunnel  workers  when  compared  with 
rates  for  the  New  York  City  population 
(Ex.  23-18],  This  increase  in  mortality  is 
supported  by  clinical  findings.  Allred  et 


al.  [Ex.  23-18]  observed  that  elevation  of 
COHb  from  0.6%  to  as  low  as  2% 
decreased  time  to  myocardial  ischemia 
and  anginal  pain  during  laboratory  tests. 
OSHA  believes  that  these  studies,  taken 
together,  suggest  that  small  increases  in 
COHb  can  adversely  affect  persons  with 
compromised  cardiac  health.  The 
results  observed  in  the  tunnel  workers 
are  particularly  relevant  because  they 
show  an  increased  risk  in  a  working 
population.  NIOSH  used  these  studies 
to  support  its  recommendation  that  the 
COHb  effects  of  MC  be  carefully 
considered  in  the  MC  rulemaking  [Tr. 
881-2,  9/21/92].  OSHA  agreed  with 
NIOSH  that  the  effects  observed  at  low 
levels  of  COHb  are  cause  for  concern 
about  the  risks  of  MC  metabolism  to  CO. 

In  the  NPRM.  OSHA  also  reviewed 
case  reports  in  which  individuals 
expo.sed  to  MC  experienced  myocardial 
infarctions  [Exs.  7-102,  7-73],  These 
case  reports  suggested  that  exposure  to 
MC  increased  cardiac  stress,  although  it 
was  not  determined  whether  this  was  a 
direct  effect  of  MC  or  as  the  result  of 
metabolism  of  MC  to  CO.  OSHA 
believes  that  these  case  studies  support 
the  hypothesis  that  CO  generated 
through  metabolism  of  MC  would  have 
the  same  adverse  health  effects  as  direct 
CO  exposure. 

Two  epidemiological  studies  (in  film 
coating  and  fiber  production  workers) 
lExs.  7-75,  7-76,  7-122,  7-163] 
examined  cardiac  mortality  due  to 
occupational  exposure  to  MC,  Ott  [Ex. 
7-76]  compared  mortality  from  a  plant 
in  South  Carolina  that  used  MC  to  a 
refewnce  plant  in  Virginia,  An 
increased  risk  ratio  for  ischemic  heart 
disease  (risk  ratio  =  3,1)  was  observed 
in  the  MC-exposed  workers  c:ompared  to 
the  reference  population. 

This  approach  controls  for  the  healthy 
worker  effect  by  comparing  two  working 
populations,  and  excess  risk  was 
demonstrated.  The  authors  believed  that 
the  apparent  excess  risk  was  due  to 
geographical  variability  in  the  incidence 
of  ischemic  heart  disease.  The 
population  from  the  reference  plant  was 
found  to  have  an  unusually  low  death 
rate  due  to  ischemic  heart  disease  in 
comparison  to  the  general  population 
rate. 

In  an  update  of  the  study  [Ex,  7-75 1. 
the  ischemic  heart  disease  rate  in  the 
exposed  population  was  compared  to 
that  in  the  surrounding  York  County. 
S,C.  population  instead  of  a  reference 
plant.  No  difference  in  ischemic  heart 
disease  rates  was  detected  between 
exposed  workers  and  controls,  although 
this  approach  would  not  control  for  the 
healthy  worker  effect.  The  SMR  was 
0.94  (32  observed,  34.2  expected). 


NIOSH  disagreed  with  the  conclusion 
of  the  authors  of  this  study,  and 
indicated  that  the  studies  summarized 
above  would  be  cause  for  concern 
regarding  the  cardiac  effects  of  MC, 
NIOSH  suggested  that  the  raw  data  from 
the  epidemiological  studies  of  cellulose 
acetate  film  production  workers  and  the 
studies  of  workers  in  cellulose  acetate 
fiber  manufacture  be  reviewed  for 
cardiac  mortality  occurring  during  the 
period  of  occupational  exposure  for  the 
workers,  OSH\  is  concerned  about  the 
potential  CO  effects  from  metabolism  of 
MC  and  will  continue  to  monitor  the 
scientific  literature  on  this  topic. 
However,  t   e  Agency  is  setting  the 
exposure  limits  based  on  cancer  and 
CNS  effects  and  has  not  reached  final 
conclusions  on  this  issue. 

3.  Hepatic  Toxicity 

Chlorinated  hydrocarbons  as  a  class, 
such  as  carbon  tetrachloride  and 
chloroform,  are  toxic  to  the  liver.  In 
general,  chlorinated  hydrocarbons  cause 
cytotoxicity  (cell  death)  in  rodent  livers. 
Therefore,  there  was  suspicion  that  the 
liver  would  also  be  a  target  organ  for  MC 
(a  chlorinated  hydrocarbon)  toxicity. 
OSHA  evaluated  the  available  literatur*' 
on  the  hepatic  effects  of  MC  in  animal 
and  human  studies, 

a.  Animal  studies.  Studies  of  the 
effects  of  MC  exposure  on  the  rodent 
liver  have  not  demonstrated  significant 
acute  liver  toxicity,  even  at  lethal  or 
near-lethal  doses.  As  summarized  in  the 
NPRM.  Kutoh  et  al.  [Ex.  7-271  and 
Klaassen  et  al   |Ex.  7-28]  conducted 
experiments  on  halogenated  methanes 
and  hepatoto.xicity.  MC  was  determined 
to  be  the  least  hepafotoxic  of  the 
halogenated  methanes  examined.  The 
only  injury  described  was  a  mild 
infiainmator    response  associated  with 
lethal  MC  concentrations.  These  studies 
demonstrated  that  liver  was  not  the 
primary'  target  organ  for  the  acute 
toxicity  of  MC, 

Weinstein  et  al.  [Ex,  7-181]  examined 
the  hepatic  effects  ot  MC  on  female  mice 
who  were  continuously  exposed  for  up 
to  7  days  to  MC  concentrations  of  up  to 
5000  ppm.  Mild,  nonlethal  injury  to  the 
livers  was  noted,  characterized  by 
balloon  degeneration  of  the  rough 
endoplasmic  reticulum  (RER).  transient 
severe  triglyceride  accumulation  (fatty 
liver),  partial  inhibition  of  protein 
synthesis  and  breakdown  of  polysomes 
into  individual  ribosomes.  The  injury  is 
similar  to  a  mild  form  of  carbon 
tetrachloride  toxicity  (a  structural 
analog  of  MC)  and  suggests  that 
although  the  toxicity  due  to  MC  is  not 
as  severe  as  that  produced  by  carbon 
tetrachloride,  the  mechanism  of  toxicity 
may  be  similar. 
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In  siibchronic  experiments  more 
severe  effects  were  observed  in  the  liver 
after  continuous  exposure.  MacEwen  et 
ai.  |Kx.  7-14!  studied  the  effe<:ts  of 
continuous  exposure  of  nii(  e,  rats,  dogs 
and  rhesus  monkeys  to  1000  and  5000 
ppni  M(]  for  up  to  14  weeks.  Fatty  liver, 
icterus,  elevated  SGFI'  and  K'.DW  were 
reported  in  dogs  at  t)oth  concentrations. 
These  effects  appeareil  at  6-7  weeks  of 
exposure  to  1000  ppm  MC;  and  at  3 
weeks  of  exposure  to  5000  ppm. 
Monkeys  were  less  sensitive  to  hepatic 
injurv.  and  showed  no  (  hanges  in  liver 
enzvmes  and  only  mild  to  moderate 
liver  changes  at  5000  ppm  MC.  No  liver 
alterations  were  detectable  in  monkeys 
exposed  to  1000  ppm  Mc:  Mice  and  rats 
developed  liver  toxicity  at  both 
exposure  levels,  characterized  by 
increased  hemosiderin  pigment, 
cytoplasmic  vai.uoli/.atujn,  nuclear 
degeneration  and  changes  in  cellular 
nrgani/,ation. 

Hepatic  effects  associated  with 
chronic  MC  exposure  were  observed  in 
lifetime  cancer  bioassavs  in  three  rodent 
species:  rats,  mice  and  hamsters.  In 
studies  conducted  by  the  NTF  and  Dow 
Chemical  Co..  rats  were  expo.sed  to 
inhalation  concentrations  of  MC  from  50 
ppm  to  4000  ppm  B  hours  per  day,  5 
days  per  week  |E,\s.  7-8,  7-151,  7-1731. 
Hepatic  effects  were  observed  after 
exposure  to  MC  concentrations  as  low 
as  500  ppm.  These  effects  were 
characterized  by  increased  fatty  liver, 
c:ytoplasmic  vacuolization  and  an 
incrf'ased  number  of  multinucleated 
hepatocytes.  At  higher  doses  (greater 
than  1500  ppm),  increased  lumihers  of 
altered  foci  and  hepatocellular  necrosis 
became  apparent. 

Serota  et  al.  (Ex.  7-180|  administered 
5  to  250  mg  MC/kg  body  weight  to  rats 
in  drinking  water.  Hepatic  toxicity 
similar  to  that  observed  in  the 
uihalation  studies  was  reported  at  doses 
from  50  to  250  mg/kg. 

In  mice,  the  chronic  hepatic  effects  of 
MC:  were  investigated  in  two  bioas.says: 
NIT  lE.x.  7-81  and  Serota  et  al.  |Ex.  7- 
179).  In  the  NTF  study,  mice  were 
exposed  by  inhalation  to  2000  or  4000 
()pm  MC.  Cytologic,  degeneration  was 
observed  in  both  male  and  female  mice 
.ind  increased  incidences  of 
hepato<:ellular  adenomas  and 
can:inomas  were  found  at  both 
(  oncentrations.  The  i;arcinogenic  effects 
nt  .MC  are  described  in  greater  detail 
above,  in  the  discussion  of  MC 
can  Hiogenit.ity. 

In  a  drinking  water  study,  Serota  et  al. 
found  that  mice  exposed  to  50  to  250 
mg/kg/d  MC  had  dose-related  increases 
in  the  fat  content  of  the  liver  (a  sign  of 
liver  toxit  ity  j   Although  some 
proliferative  hepatocellular  lesions  were 


identified  in  this  study,  they  were 
distributed  across  all  exposure  groups. 
Hepatocellular  tumor  incidences  were 
not  elevated  above  historic  al  control 
incidences. 

In  the  hamster,  Btirek  et  al.  |Ex.  7- 
151]  found  minimal  treatment-related 
changes  in  the  livers  of  the  MC-exposed 
animals  after  exposure  to  500,  1500  or 
3500  ppm  MC.  A  dose-related  increase 
in  hemosiderin  was  found  in  male 
hamsters  at  6  months  and  at  3500  ppm 
at  12  months.  No  other  changes  in  liver 
physiology  were  reported. 

OSHA  oelieves  that  these  studies 
demonstrate  that  the  rodent  liver  is  not 
sensitive  to  acute  affects  of  MC,  hut  that 
chronic  exposure  to  MC  caused  toxic 
effects  in  rat  and  mouse  liver  and  cancer 
in  mouse  liver.  These  studies  appear  to 
have  been  well  conducted  and  the 
differences  in  toxicity  observed  a<;ross 
studies  were  likely  due  to  differences  in 
dose  or  route  of  exposure.  The  ham.sters 
appeared  to  be  insensitive  to  liver 
toxicity.  OSHA  believes  that  this  is  most 
likely  due  to  inherent  species 
differences  in  response  to  toxicants. 

b.  Human  studies.  OSHA  evaluated 
epidemiological  studies  and  case  reports 
to  determine  the  extent  of  hepatic 
effects  detected  after  exposure  of 
humans  to  MC.  Liver  toxicity  was 
measured  as  alterations  in  the  blood 
levels  of  any  of  several  norinai  liver 
enzymes  in  these  studies. 

/.  Epidemiological  studies.  In  a  cross- 
sectional  analysis  of  the  health  of 
workers  in  an  acetate  fiber  production 
plant  in  which  workers  were  expo^ed  to 
140  to  475  ppm  MC,  Ott  et  al.  |Ex.  '■  - 
33c|  reported  statistically  significailf 
increases  in  serum  bilirubin  and  alanine 
aminotransferase  (ALT)  (also  known  as 
serum  glutamic  pyruvic  transaminase 
(SGPT))  when  c;ompared  with  a 
reference  group  of  industrial  workers. 
The  elevation  in  bilirubin  levels  showed 
a  dose-response  relationship,  but  the 
ALT  levels  were  not  associated  with  MC 
exposure.  The  authors  felt  that  the 
increase  in  ALT  in  MC-exposed  workers 
could  not  be  attributed  to  MC  because 
a  dose-response  relationship  was  not 
demonstrated  and,  therefore,  the 
increase  in  ALT  between  the  exposed 
and  reference  populations  could  be 
disregarded  as  a  sign  of  liver  toxicity. 
The  authors  concluded  that  although 
bilirubin  elevation  may  be  interpreted 
as  a  sign  of  liver  toxicity,  this 
interpretation  was  not  supported  by 
alterations  in  other  liver  parameters. 
OSHA  feels  that  ALT  cannot  be 
disregarded  as  unrelated  to  MC 
exposure  based  on  the  lack  of  dose 
response  within  the  exposure  group. 
The  high  variability  of  this  parameter 
and  the  low  numbers  of  individuals 


within  certain  exposure  subgroups  (e.g., 
10  men  exposed  at  280  ppm),  make  a 
dose-response  relationship  more 
difficult  to  demonstrate.  Any  mistake 
made  in  the  characterization  in  an 
exposure  group  would  result  in 
obscuring  the  dose-response 
relationship,  .'\lthough  the  evidence  is 
not  unequivocal,  OSHA  believes  that 
the  elevated  bilirubin  coupled  with  the 
elevated  ALT  values  indicate  suggestive 
evidence  of  a  hepatotoxic  response  to 
MC  exposure  in  this  worker  population. 

In  an  update  to  the  study  ciescribed 
above,  Cohen  et  al.  [Ex.  7-75|  found  4 
cases  of  liver/biliary  duct  cancer  in 
workers  with  more  than  10  years  of 
exposure  to  MC  and  after  20  years  from 
first  hire.  Further  description  of  this 
study  can  be  found  in  the  discussion  of 
MC  carcinogcmicity,  above. 

In  an  English  translation  of  a  1968 
Czechoslovakian  study,  Kuzelova  et  al. 
(Ex.  7-26]  found  no  liver  enzyme 
abnormalities  in  workers  exposed  to  MC 
concentrations  from  29  ppm  to  4899 
ppm  for  up  to  two  years.  In  contrast,  in 
an  English  translation  of  a  German 
study  which  focussed  on  neurological 
changes  due  to  MC  exposure,  Hanke  et 
al.  |Ex.  7-1951  observed  pathological 
liver  function  tests  and  hepatomegaly 
(enlarged  liver)  in  4  of  14  floor  tile 
setters  examined.  These  workers  were 
chronically  expo.sed  to  MC  at 
concentrations  as  high  as  400  to  5300 
ppm.  The  average  tenure  of  employment 
of  these  workers  was  7.7  years.  The 
authors  of  the  Hanke  study  noted  that 
although  MC  with  its  impurities  (  ould 
be  responsible  for  the  liver  damage,  the 
evidence  was  not  conclusive.  OSHA  has 
determined  that  there  is  insufficient 
evidence  from  tlie  Kuzelova  and  Hanke 
studies  to  con  dude  that  MC  causes 
chronic  hurna  i  hepatotoxic  effetjts. 
a.  Case  reports.  In  addition  to  the 
cross-sectional  analyses  of  worker 
morbidity  described  above  |Exs.  4-33c 
and  7-?6|,  the  relationship  of  MC 
exposure  and  hepatotoxicity  has  been 
studied  by  analysis  of  case  reports. 
Welch  (Ex.  7-73]  collected  144  case 
reports  of  clinical  disease  reported 
subsequent  to  occupational  MC 
exposure.  Quantitative  exposure 
estimates  for  individuals  were 
unreliable,  but  the  presence  of  MC  in 
the  work  environment  was  ascertained 
for  each  employee.  The  most  prevalent 
findings  in  these  case  reports  were  CNS 
.symptoms,  upper  respiratory  syndrome 
and  alterations  in  liver  enzymes.  The 
patterns  of  alteration  in  liver  enzymes 
were  not  consistent  among  individuals, 
but  may  be  suggestive  of  a  MC- 
associated  hepatotoxic  effect.  One  case 
of  hepatitis  of  unknown  etiokigy  was 
identified.  The  cas^e  physician  believed 
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that  the  hepatitis  was  secondary  to 
solvent  exposure.  The  solvents  to  which 
this  employee  was  exposed  included 
xylene  and  methylethyl  ketone  as  well 
as  MC.  OSHA  believes  that  the 
confounding  solvent  exposures  in  the 
hepatitis  case  and  the  unknown 
exposure  histories  of  the  individuals 
with  altered  liver  enzymes  limit  the 
uiterpretatinn  of  these  studies.  OSHA 
has  determined  that  these  case  reports 
provide  insuffii:ient  evidence  to 
conclude  that  MC  was  the  causative 
ag»;nl  in  the.se  cases. 

.'\nalysis  of  cases  of  fatal  and  near- 
fatal  human  exposures  |Exs.  7-18,  7-19] 
indicated  no  apparent  acute  alterations 
of  liver  function.  Acute  concentrations 
of  MC  which  caused  narcosis  and  even 
death  were  not  associated  with  changes 
in  liver  enzymes. 

OSHA  concludes  that  limited 
evidence  supports  the  hypothesis  that 
MC  causes  human  hepatotoxicity,  based 
on  the  data  in  the  Ott  study.  The 
remaining  studies  and  case  reports  do 
not  provide  clear  evidence  of  a 
causative  role  of  MC  in  hepatotoxicity. 
The  Agency  has  set  the  exposure  limits 
based  on  cancer  and  CNS  effects  and 
has  not  reached  final  conclusions  on 
this  issue. 

4.  Reproductive  Toxicity 

There  are  only  limited  data  available 
regarding  the  potential  adverse 
teratogenic  or  reproductive  effects  due 
to  MC  exposure.  Teratogenicity  studies 
have  been  conducted  in  rats  and  mice 
and  limited  epidemiology  and  case 
reports  have  bef:n  described  for  humans. 

a.  Animal  studies  A  study  lEx.  4-.S| 
using  chicken  embryos  indicated  that 
MC  disrupts  embryogenesis  in  a  dose- 
related  manner.  Since  the  application  of 
MC  to  the  air  space  of  chicken  embryos 
is  not  comparable  to  MC  administration 
to  animals  with  a  placenta,  the  exposure 
effect  seen  in  the  chick  embryos  can 
only  be  considered  as  suggestive 
evidence  that  an  effect  may  also  occur 
in  mammalian  systems. 

The  teratogenicity  of  inhaled  MC  has 
also  been  studied  in  rats  and  mice  (Exs. 
7-20,  7-21,  7-22].  In  197.5,  Schwetz  et 
al.  |Ex.  7-21 1  conducted  a  .study  on 
Swiss  Webster  mice.  Mice  were  exposed 
to  12.50  ppm  MC  for  7  hours/day.  on 
days  6-15  of  gestation.  On  dav  IH  of 
ge.station.  Caesarian  sectioning  of  dams 
was  performed.  A  statistically 
significant  increase  in  mean  maternal 
body  weight  (11-15%)  was  observed  in 
dams  exposed  to  1250  ppm  MC; 
however,  food  consumption  was  not 
measured.  The  only  effect  on  fetal 
development  associated  with  MC 
exposure  was  a  statistit:ally  significant 
increase  in  the  number  of  fetuses  which 


contained  a  single  extra  center  of 
ossification  in  the  sternum.  The 
incidence  of  gross  anomalies  observed 
in  the  MC-exposed  fetuses  was  not 
significantly  different  from  that  in  the 
control  litters.  Maternal  COHb  level 
during  exposure  reached  12.fi%; 
however.  24  hours  after  the  last 
exposure.  COHb  had  returned  to  corUrol 
levels. 

In  the  same  study  by  Schwetz  et  al. 
|E\.  7-2  l|.  SpragueTlawley  rats  were 
exposed  to  1250  ppm  MC  via  inhalation 
for  7  hours  daily  on  days  fi-15  of 
gestation.  No  MC-associated  effects  were 
observed  in  food  consumption  or 
maternal  body  weight.  Among  litters 
from  MC-exposed  dams,  the  incidence 
of  lumbar  ribs  or  spurs  was  significantly 
decreased  when  compared  to  controls, 
while  the  incidence  of  delayed 
ossification  of  stemebrae  was 
significantly  increased  compared  to 
controls.  No  increased  incidence  of 
gross  anomalies  were  obser\'ed  m  the 
fetuses  from  exposed  rats  compared  to 
fetuses  from  control  litters.  No  MC- 
nssociatcd  effects  were  observed  on  the 
average  mmiber  of  imidantation  sites 
per  litter,  litter  size,  the  incidenc:e  of 
fetal  resorptions,  fetal  sex  ratios  or  fetal 
bodv  measurements,  in  the  19  litters 
that  were  evaluated.  As  observed  in  the 
MC-exposed  mice,  there  was  significant 
elevation  of  the  COHb  level  m  the  dams, 
but  the  level  returned  to  control  values 
within  24  hours  of  cessation  of 
exposure. 

In  1980,  Hardin  and  Manson  [Ex.  7- 
22]  evaluated  the  effect  of  MC  exposure 
in  Long-Evans  rats  after  inhalation  of 
4500  ppm  for  6  hours.'dav.  7  days/week 
prior  to  and  during  gestation.  Four 
exposure  groups  were  described.  The 
first  group  was  exposed  to  MC  for  12  to 
14  days  prior  to  gestation  and  during  the 
first  17  days  of  pregnancy.  The  second 
group  was  exposed  to  MC  only  during 
the  12  to  14  davs  prior  to  gestation.  The 
third  group  was  exposed  to  MC  only 
during  the  first  17  days  of  pregnancy. 
The  fourth  group  (control  group)  was 
exposed  only  to  filtered  air  The 
purpose  of  tliis  study  was  to  test 
whether  MC  exposure  prior  to  and/or 
during  gestation  v\as  more  detrimental 
to  reproductive  outcome  in  female  rats 
than  exposure  during  gestation  alone 

In  rats  exposed  to  MC  during 
gestation,  there  were  signs  of  maternal 
toxicity,  characterized  by  a  statistically 
significant  increase  in  maternal  liver 
weights.  The  only  fetal  MC  effects 
observed  were  statistically  significant 
decreases  in  mean  fetal  body  weights. 
No  significantly  increased  incidence  of 
skeletal  or  soft  tissue  anomalies  was 
observed  in  the  offspring. 


In  1980,  Bornschein  et  al.  jEx.  7-224| 
tested  some  of  the  offspring  of  the  Long- 
E\'ans  rats  from  Hardin  and  Mansons 
studv  described  above.  A\\  four 
treatment  groups  were  used  to  assess  the 
postnatal  toxicity  of  MC  exposure  at 
4500  ppm.  The  general  activity 
measurements  of  groups  of  5-dav  old 
pups  showed  no  exposure-related 
effects.  At  10-days  of  age.  however, 
significant  .MC-assot.iated  effects  were 
observed  in  both  sexes  in  the  general 
activity  test.  These  effe(  ts  were  still 
a[)parent  in  male  rats  at  150-days  of  age. 
This  study  showed  that  maternal 
exposure  to  MC'  prior  to  and/or  during 
pregnancy  altered  the  manner  in  which 
the  offspring  react  and  adapt  to  novel 
test  environments  at  up  to  150-days  of 
age.  These  effects  suggest  that  MC 
exposure  prior  to.  or  during  pregnancy 
may  infiuence  the  processes  of 
orientation,  reactivity,  and/or  behavioral 
habituation.  No  changes  in  growth  rate, 
long-term  food  and  water  consumption, 
wheel  running  activity  or  avoidance 
learning  were  reported. 

OSHA  cone  luued  from  the  animal 
studies  that  maternal  exposure  to  high 
concentrations  of  MC  during  pregnancy 
may  have  some  adverse  effects  on  the 
offspring,  in  particular  with  regard  to 
behavioral  effects.  The  Agency  has  set 
the  exposure  limits  based  on  canf:er  and 
CNS  effects  and  has  not  reached  final 
conclusions  on  this  issue. 

b.  Human  studies  Limited  data  have 
been  collected  rn  the  reprodudive 
effects  of  MC  in  male  workers  In  a 
studv  reported  in  the  Occupational 
■Safety  and  Health  Reportei  |E\.  7-43|.  a 
greater  risk  of  male  sterilit)  was  found 
in  male  worker"^  exposed  to  MC.  In 
1988.  Kelly  |Ex.  7-165]  reported  4  ca.ses 
ot  oligospermia  in  MOexposed  workers. 
This  study  was  described  in  detail  in 
the  .NPRM.  Although  the  study  provided 
some  evidence  of  an  effect  of  MC  on 
male  fertility,  the  observanons  were 
based  on  a  small  numf)er  of  cases  and 
OSHA  believes  that  more  research  is 
ne<;essarv  before  causative  conclusions 
can  be  drawn  about  the  human  male 
^'productive  toxicity  of  MC 

The  reproductive  and  devt-iopmental 
effects  due  to  MC  exposure  in  female 
workers  have  .'Iso  been  studied. 
Ac(  ording  to  information  reported  in  an 
English  translation  of  an  abstract  of  a 
Russian  article  by  Vozovaya  et  al.  [Ex. 
7-161,  detectable  levels  of  MC  were 
found  in  the  blood,  milk,  embryonal, 
fetal  and  placental  tissues  of  nursing 
women  exposed  to  .MC  in  a  rubber 
product  plant.  No  other  infonnation  was 
provided  in  the  abstract.  In  a  study  by 
Taskinen  et  al   |Ex.  7-199],  increased 
rates  of  spontaneous  abortions  were 
observed  in  female  pharmaceutical 
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workers  exposed  to  MC  Exposure  data 
were  not  reported  in  this  study  and  it  is 
unclear  what  f:onfoundin^  factors  or 
other  chemical  exposures  were  present. 
OSFIA  believes  that  more  research  is 
necessary  in  order  to  evaluate  the 
potential  effect  of  MC  on  pregnancy 
outcomes,  and  so  has  not  reached  a 
conclusion  on  this  issue. 

Carbon  monoxide  has  well  known 
adverse  reproductive  effects  in  humans. 
Since  MC  is  metabolized  to  CO.  OSHA 
was  concerned  about  the  adverse 
reproductive  effects  of  CO  as  a 
metabolite  of  MC.  The  KPA  has 
^reviewed  the  literature  on  the  effects  of 
maternal  CO  exposure  on  the 
development  of  the  fetus  in  the  Air 
Quality  Criteria  for  Carbon  Monoxide 
[Ex.  7-2011.  Very  high  maternal  CO 
exposures  have  resulted  in  fetal  or 
infant  death  or  severe  neurological 
impairment  of  the  offspring.  CO  reduces 
the  amount  of  oxygen  available  to  the 
tissues.  The  developing  fetus  is  very 
sensitive  to  these  effects.  According  to 
Fechter  et  al.  |Ex.  7-2()0|.  low  levels  of 
CO  exposure  in  animals  have  been 
shown  to  adversely  affect  the  fetus, 
producing  CNS  damage  or  reduced  fetal 
growth.  These  effects  suggest  that  the 
fetus  may  be  especially  sensitive  to  the 
toxic  effects  of  MC  through  its 
metabolism  to  CO. 

As  described  above,  OSHA  is 
sufficiently  concerned  about  the 
potential  for  reproductive  health  effects 
of  carbon  monoxide  as  a  result  of  MC 
metabolism  that  it  has  decided  to 
continue  to  gather  information  and 
revisit  this  issue,  if  warranted. 

F.  Conclusion 

OSHA's  determination  that  MC  is  a 
potential  occupational  carcinogen  was 
based  primarily  on  the  positive  findings 
of  chronic  inhalation  bioassays  in 
rodents.  MC  is  carcinogenic  to  mice  of 
both  sexes,  producing  lung  and  liver 
neoplasms.  In  rats,  M(]  produced  dose- 
related  increa.ses  in  mammary  tumors 
and  increases  in  the  number  of  tumors 
per  tumor-bearing  rat.  The  evidence  in 
rodents  is  supported  by  epidemiologic 
findings  from  cellulose  triacetate  fiber 
production  workers  and  a  case-control 
study  of  individuals  with  astrocytic 
brain  cancer.  The  study  of  fiber 
production  workers  suggests  an 
association  between  liver  and  biliary 
cancer  and  long  term  (greater  than  10 
years)  exposure  to  MC.  The  ca.se-control 
study  indicates  an  association  betwe»;n 
risk  of  astrcH:ytic  brain  cancer  and 
occupational  exposure  to  MC.  This 
evidence  is  further  supported  by  the 
findings  of  genotoxic  activity  of  MC,  in 
bacterial  and  mammalian  ceil  systems. 
OSHA  has  set  the  8-hour  TWA  PEL  of 


25  ppm  primarily  to  protect  employees 
from  the  risk  of  cancer  due  to  MC 
exposure  in  tfie  workplace. 
CNS  depression  has  tieen 
demonstrated  in  humans  and  animals  at 
relatively  low  inhalation  concentrations 
of  MC,  The  CNS  depression  observed  in 
those  studies  was  relatively  mild, 
although  the  effects  occurred  at 
concentrations  in  the  range  of  the  STEL 
of  12.5  ppm.  OSHA  believes  that  the 
STEL  will  be  protective  against  CNS 
depression  for  most  employees  exposed 
to  MC  most  of  the  time,  but  the  Agency 
is  sufficiently  concerned  about  the 
potential  for  CNS  health  effects  at 
concentrations  below  the  STEL  and 
have  decided  to  continue  to  gather 
information  and  revisit  this  issue,  if 
warranted. 

VI.  Quantitative  Risk  Assessment 

Summary 

After  examining  all  the  available  data, 
both  animal  and  human,  and  both 
quantitative  and  qualitative,  OSHA  has 
concluded  that  MC  is  a  multi-species, 
multi-site  carcinogen  in  various  rodent 
species,  and  is  likely  to  be  so  in 
humans,  and  that  it  most  probably  acts 
via  one  or  more  genotoxic  metabolite(s). 
The  evidence  for  this  conclusion  is 
quite  strong:  there  exist  several  positive 
bioassays  with  low  background 
incidence  and  dose-related  increases: 
there  is  an  unusually  large  amount  of 
me<:hanistic  information;  and  there  are 
several  positive  epidemiological  studies 
and  no  negative  epidemiological  studies 
of  sufficient  power  to  rule  out  the 
animal-based  potency  estimates. 

Furthermore,  OSHA  has  conducted  a 
quantitative  risk  assessment  based  on 
the  highest-quality  animal  tumor  data, 
constructing  a  state-of-the-art 
physiologically-based  pharmacokinetic 
(PBPK)  model  incorporating  rodent  and 
human  metabolic  information.  That 
analysis  shows  a  final  estimate  of  risk  of 
3.62  deaths  per  1000  workers 
occupationally  exposed  to  25  ppm  MC 
for  a  working  lifetime.  [An  alternative 
analysis,  which  incorporated  all  of  the 
data  used  in  the  main  analysis  plus  the 
assumption  that  human  enzymes  are 
even  less  active  to  MC  (as  compared  to 
mice)  than  that  predicted  by  the  main 
analysis,  gave  a  risk  estimate  of  1.23 
deaths  per  1000|.  Both  e.stimates  are 
clearly  well  above  any  plausible  upper 
boundary  of  the  '"significant  risk"  range 
defined  by  the  Supreme  Court,  used  by 
OSHA  in  its  prior  rulemakings,  and 
reported  in  the  scientific/economic 
literature  on  risk.  The  estimated  risk  at 
the  current  PEL  of  500  ppm  is  126 
excess  cancers  per  1000  workers; 
clearly,  the  25  ppm  standard  will  effect 


a  substantial  reduction  in  a  very  high 
risk.  The  Final  Economic  Analysis 
shows  that  the  average  risk  at  current 
exposure  levels  is  approximately  7.6 
deaths  per  1000  and  ranges  up  to  126 
per  1000;  at  post-regulatory  exposure 
levels  (which  account  for  the  fact  that 
the  action  level  will  encourage  some 
employers,  where  feasible,  to  lower 
exposures  below  25  ppm),  average  risk 
is  estimated  to  be  1.7  deaths  per  1000 
(and  nowhere  higher  than  3.62  per  1000 
risk  at  the  new  PEL  of  25  ppm) — also  a 
substantial  reduction  of  a  highly 
significant  risk. 

Prior  to  the  October  1995  record 
reopening,  there  was  strong  evidence  to 
support  the  determination  that  MC  is  a 
human  carcinogen,  using  well- 
established  risk  assessment  models 
based  on  substantial  biologically-based 
evidence  and  theories:  there  were  two 
multi-site  positive  bioassays  with  dose- 
respon.se  trends  and  low  background, 
and  suggestive  epidemiology  with  no 
clearly  conflicting  epidemiology.  The 
only  question  was  whether  to  use  an 
administered-dose  scaling  or  a  PBPK 
model. 

Data  submitted  in  the  reopening  of  the 
record  in  late  1995  shed  light  both  on 
the  hazard  identification  and  the 
quantitative  risk  assessment.  Studies  of 
isoenzyme  activity  and  intracellular 
distribution  across  species  were 
interpreted  by  the  Halogenated  Solvents 
Industry  Alliance  (HSIA)  to  suggest  that 
MC  is  not  a  human  carcinogen.  OSHA 
has  concluded  that  the  HSIA 
interpretation  of  the  studies  is  not 
supported  by  the  evidence.  There  are 
numerous  methodological  problems 
with  the  studies:  for  example,  in  the 
experiment  in  which  Graves  et  al. 
examined  MC-induced  mutations  |Ex. 
1231,  OSHA  agrees  with  Dr.  Douglas 
Bell  [Ex.  126-261  that  insufficient 
numbers  of  doses  and  mutants  were 
examined  to  reach  any  conclusions 
whatsoever  regarding  differences  in 
mutation  spectra  between  chemicals. 
More  importantly,  OSHA  and  most 
commenters  agreed  that  the  data 
showed  a  quantitative — and 
quantifiable — difference  between  mice 
and  humans,  not  an  infinite,  qualitative 
one.  In  other  words,  there  is  substantial 
evidence  that  humans  and  mice 
metabolize  MC  similarly,  only  at 
different  rates.  HSIA's  qualitative 
argument  rests  on  two  questionable 
assumptions,  both  of  which  are 
contradicted  by  other  data:  first,  that  the 
DNA  single  strand  break  assay  is 
infinitely  sensitive — but  the 
investigators  do  not  even  know  if  it  is 
.sensitive  enough  to  show  the  7-fold 
difference  in  enzyme  activity  between 
mice  and  humans  that  OSHA's  main 
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PBPK  analysis  uses;  and  second,  that 
the  human  fsoenzyme  most  active 
against  MC,  although  clearly  present  in 
human  cells,  is  located  in  a  different 
part  of  the  cell.  This  interpretation:  1) 
contradicts  some  basic  beliefs  of 
comparative  physiology  (Why  would 
the  cell  structures  of  humans  and  mice 
be  so  fundamentally  different?);  2) 
would  require  OSHA  to  do  a 
"subcellular  PBPK  analysis"  to  predict 
risk — no  one  has  ever  developed,  let 
alone  parameterized  and  validated,  such 
a  model;  and  3)  contradicts  other  data 
on  activation  by  mouse  cytosolic 
preparations — MC  has  been  shown  to 
have  enhanced  mutagenicity  in  bacterial 
and  mammalian  cell  preparations  when 
mouse  cytosolic  preparations  were  used 
to  metabolize  the  MC.  This  requires 
metabolism  by  cytoplasmic  (not 
nuclear)  GST  and  for  the  metabolites  to 
be  stable  enough  to  cross  membranes 
and  interact  with  DNA. 

Therefore,  the  new  studies  do  not  cast 
doubt  on  the  MC  hazard  identifuation — 
in  fact,  they  should  probably  increase 
the  level  of  concern  because  it  is  now 
more  clear  that  MC  is  likely  to  act  by  a 
genotoxic  mechanism  [animal  tests  are 
most  relevant  to  humans  when  clear 
genotoxic  agents  are  involved!  and  that 
that  pathway  exists  in  humans,  and  may 
be  concentrated  in  cells  of  concern  in 
human  cancers,  such  as  the  bile  duct 
epithelium.  OSHA  notes  that  an 
epidemiologic  study  of  cellulose 
triacetate  fiber  workers  has  shown  a 
statistically  significant  increase  in 
biliary  duct  tumors  |Ex.  7-260). 

On  the  other  hand,  the  new  data  did 
reinforce  OSHA's  decision  to  proceed 
with  a  PBPK-based  risk  assessment  and 
helped  OSHA  to  incorporate  the  best 
available  scientific  data  into  a  PBPK 
model.  Here  OSHA  pre.sents  two  PBPK- 
based  risk  analyses,  both  of  which 
represent  substantial  refinements  over 
the  applied-dose  risk  assessment  and 
over  previous  PBPK  analyses.  OSHA's 
final  risk  assessment  incorporates  all 
reliable  data — OSHA's  alternative 
analysis,  in  addition  to  the  data  in  the 
final  risk  assessment,  also  incorporates 
some  suggestive/sparse  data  found  in 
new  studies.  As  stated  above,  both 
analyses  estimate  risks  at  25  ppm  well 
in  exce.ss  of  any  possible  boundary  line 
between  significant  and  insignificant 
risk. 

Both  of  OSHA's  PBPK  analyses  made 
two  major  advances:  1)  the  use  of  non- 
independent  Monte  Carlo  simulation — 
Monte  Carlo  simulation  is  a  well- 
developed  computational  technique  that 
allows  the  modeler  to  take  estimates  of 
uncertainty  in  each  of  the  many 
variables  in  a  complex  model  and 
generate  a  quantitative  estimate  of  the 


total  uncertainty  in  the  result.  Others 
have  used  Monte  Carlo  simulation  in 
PBPK  modeling,  but  OSHA  added 
information  on  the  covariance  structure 
of  all  the  parameters,  so  that  the 
uncertainty  estimate  would  not  be 
biased  (exaggerated,  probably)  by 
incorrectly  assuming  that  all  the 
variables  could  simultaneously  be  at 
their  lowest  or  highest  values;  and  2)  the 
use  of  Bayesian  analysis — this  allows 
uncertainty  distributions  to  be  better 
estimated  (narrowed)  by  cross-checking 
them  against  other  independently- 
collected  data  from  laboratory 
experiments,  rather  than  simply 
guessing  how  big  the  uncertainties  are 
and  not  refining  the  estimates  as  the 
model  runs. 

Both  these  advances  enabled  OSHA  to 
strike  a  balance  between  two 
unsatisfactory  extremes — a)  the  extreme 
overt:onfidence  of  using  estimates  for 
each  variable  that  did  not  allow  for  any 
uncertainty — or  b)  the  extreme 
"underconfidence"  of  assuming  that  all 
uncertainties  are  independent  of  each 
other  and  of  other  laboratory  data.  The 
result  is  an  analysis  that  tells  what 
science  knows  and  does  not  know  about 
the  relationship  between  ambient 
concentrations  and  the  putative  relevant 
dose  measure  (concentration  of  GST 
metabolites  in  the  target  organ)  in  mice 
and  humans. 

Again,  OSHA's  final  risk  assessment 
regards  the  very  limited  human  data 
base  on  GST-Oactivity  |a  total  of  39 
liver  samples  and  5  lung  samples!  .^s 
useful,  but  insufficient  to  discard  the 
traditional  "allometric"  a.ssumption  (the 
well-validated  assumption  that,  as  a 
general  rule,  metabolic  parameters  scale 
proportional  to  a  function  of  the 
animal's  body  weight).  OSHA's 
alternative  analysis  accepts  the  limited 
human  data  at  face  value  to  extrapolate 
without  using  allometry.  OSHA  has 
concluded  that  the  main  analysis  is 
better  supported  by  available  evidence 
than  is  the  alternative  analysis,  but  both 
vield  significant  risks.  An  important 
caveat  is  that  both  models  are  strictly 
applicable  to  humans  who  are 
physiologically  similar  to  the  six 
subjects  analyzed  by  Dow  (see  the 
discussion  later  in  this  document  for  a 
fuller  explanation).  Since  the 
population  of  200,000  workers  will  be 
much  more  heterogeneous  than  those 
six  subjects,  we  regard  these  estimates 
as  "overconfident" — some  workers 
exposed  at  25  ppm  will  have  higher 
risks  than  3.6  per  1000  (although  some 
may  have  lower  risks  as  well). 

Introduction 

OSHA  performs  quantitative  risk 
as.sessment,  when  information  permits. 


to  help  determine  the  Permissible 
Exposure  Limit  (PEL)  for  toxic 
substances  (contingent  on  the  feasibility 
detenninatmn).  The  first  step  of 
assessing  risks  to  human  health  is 
hazard  identification.  This  step  results 
in  the  determination  that  an  exposure  to 
a  toxic  substance  causes,  is  likely  to 
cause,  or  is  unlikely  or  unable  to  rjiuse, 
one  or  more  specific  adverse  health 
effect(s)  in  workers.  This  identification 
also  shows  w:  ich  studies  have  data  that 
would  allow  a  quantitative  estimation  of 
risk. 

If  studies  are  available  that  (,nntam 
information  regarding  the  amount  of 
exposure  and  disease,  mathematical 
modeling  allows  extrapolation  of  the 
information  in  the  study  to  conditions 
of  concern  in  the  workplace.  OSHA  uses 
these  risk  estimates  to  determine 
whether  exposure  results  in  significant 
risk,  and  whether  the  standards 
considered  by  OSHA  substantially 
reduce  the  risk. 

This  section  describes  the  record 
evidem  e  received  during  the  public 
rulemaking  concerning  OSHA's 
quantitative  risk  assessment  and  the 
reasons  OSH.^  has  maintained  or 
modified  its  opinion  from  the  proposal. 
In  the  following  sections,  the  evidence 
supporting  and  casting  doubt  on  the 
hypothesis  that  MC  is  a  probable 
carcinogen  (the  "Hazard  Identification" 
issues)  is  discussed  first.  Then  the 
results  of  OSHA's  quantitative  risk 
assessments,  (.onducted  to  estimate  the 
carcinogenic  potency  of  MC,  are 
discussed. 

A.  Methvleni'  Chloride  Hazard 
Identification 

Animal  and  human  evidence, 
summarized  in  the  health  effeds 
section,  indicates  that  MC  can  cause 
cancer,  cardiac  effects,  centra!  nervous 
system  damage  and  other  health  effects. 
As  described  in  the  NPRM.  OSHA's 
preliminarv  quantitative  risk  assessment 
was  based  on  cancer  and  relied  on 
rodent  bioa.s.say  data  for  quantitation  of 
risks.  In  1986,  the  National  Toxicology 
Program  (NTP)  concluded  that  the 
mouse  bioassay  data  provided  "i  lear 
evidence  "  of  (  arcinogenesis  in  male  and 
female  mice,  based  on  the  liver  and  lung 
tumors.  The  NTP  also  determined  that 
the  rat  mammary  tumors  observed  in  the 
bioassav  provided  clear  evidence  of 
carcinogenesis  in  female  rats  and  some 
evidence  of  can:inogenesis  in  male  rats. 
This  evidence  of  cancer  in  multiple 
species  and  in  both  sexes  underlies  the 
concern  for  M(^  as  a  potential  human 
can;inogen.  On  the  basis  of  these 
studies.  lARC  has  classified  MC  as  a  2B 
carcinogen,  the  EPA  has  classified  MC 
as  a  B2  carcinogen  and  NIOSH  has 
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classified  MC  as  a  potential 
occupational  carcinogen.  OSHA 
concurred  with  these  assessments. 

Animal  bioassays  are  a  critical  tool  in 
determining  the  potential  hazard  of  a 
substance  for  humans.  Virtually  all  of 
the  toxic  substances  that  have  been 
demonstrated  to  be  can;inogenic  in 
humans  are  also  caninogenic  in 
laboratory  animals.  Although  it  is 
possible  that  a  substance  may  be 
carcinogenic  in  a  laboratory  species,  but 
not  in  humans,  it  is  rea.sonable  to 
suspect  that  substances  that  cause 
cancer  in  multiple  animal  species  and  at 
imdtiple  target  organ  sites  would  be 
carcinogenic  in  humans.  Therefore,  in 
the  absence  of  sufficiently  powerful 
negative  epidemiological  studies  or 
mechanistic  studies  demonstrating  that 
the  purported  carcinogenic  mechanism 
of  action  of  the  substance  is  irrelevant 
to  humans,  OSHA  and  other  federal 
agencies  rely  on  well-conducted,  high- 
quality  bioas.says  as  the  primary  basis 
for  their  hazard  identification  and  risk 
assessment.  This  is  the  ca^e  with  MC. 

During  this  rulemaking,  some 
commenters  have  supported  and  others 
have  questioned  the  hazard 
identification  of  MC  as  a  potential 
human  carcinogen.  Most  recently,  some 
commenters  contested  the  relevance  of 
the  mouse  bioassay  data  for 
extrapolating  to  human  cancer  risks. 
Although  these  issues  were  raised  by 
some  rulemaking  participants  earlier  in 
the  rulemaking  process,  they  were  most 
thoroughly  explored  in  connection  with 
the  information  received  by  the  Agency 
in  late  1995.  On  October  24,  199.5, 
OSHA  reopened  the  MC  record  to 
receive  comments  on  several  studies 
submitted  to  the  Agency  by  the 
Halogenated  .Solvents  Industry  Alliance 
(HSIA)  pertaining  to  the  mechanism  of 
action  of  MC  larcinogenesis  in  mice, 
and  the  implications  of  these  studies  for 
estimating  human  risks.  The  record 
closed  on  November  29,  199,5,  but  was 
reopened  in  order  to  give  the  public 
additional  opportunity  to  comment  on 
the  submitted  studies.  The  record  then 
closed  on  December  29,  1995.  Thirty- 
.seven  comments  were  received  on  this 
topic  and  reviewed  as  part  of  this 
rulemaking. 

The  papers  submitted  by  the  HSIA 
con.sisted  of  a  cover  letter  | Ex.  117|.  an 
overview  of  the  sponsored  research  |Ex. 
118|  and  seven  research  papers  on  the 
mechanism  of  MC  carcinogenesis  |Ex. 
119-124AI.  The  hypothesis  under 
investigation  in  these  seven  studies  was 
that  the  pathways  of  MC  metabolism 
and  the  mechanism  of  r^rt:inogenesis  in 
the  mouse  represented  a  unique 
situation  that  would  not  take  place  in 
humans,  making  the  mouse  unsuitable 


as  the  basis  for  extrapolating  risks  of 
cancer  to  humans.  The  specific  studies 
are  described  briefly  here  and  the 
comments  received  during  the 
reopening  of  the  rulemaking  record  are 
discussed  in  detail  below. 

1.  Summary  of  Studies  Submitted  by 
HSIA 

Exhibit  119  "Methylene  Chloride:  an 
inhalation  study  to  investigate  toxicity 
in  the  mouse  lung  using  morphological, 
biochemical  and  Clara  cell  culture 
techniques."  J. R.  Foster,  T.  Green.  L.L. 
Smith.  S.  Tittensor.  and  I.  Wyatt. 
Toxicology  91  (1994)  221-234. 

This  study  investigated  the  potential 
role  of  MC  as  a  mouse  lung  carcinogen 
via  non-genotoxic  mechanisms  and  the 
Clara  cell  as  the  cell  of  origin  in  mouse 
lung  cancer.  The  hypothesis  was  that 
MC  acts  specifically  to  produce  toxicity 
(vacuoiation)  in  Clara  cells  which  leads 
to  cell  proliferation  and  production  of 
mouse  lung  tumors.  The  authors 
investigated  the  toxicity  of  MC  in 
bronchiolar  Clara  cells  by  measuring  the 
production  of  vacuoles  after  exposure  to 
MC.  The  investigators  also  measured 
DNA  synthesis  in  Clara  cells  isolated 
from  mice  exposed  to  MC  as  a  measure 
of  cell  proliferation. 

The  authors  observed  a  transient 
vacuoiation  of  bronchiolar  Clara  cells  in 
mice  exposed  to  2000  and  4000  ppm 
MC,  but  not  in  mice  exposed  to  0,  125, 
250,  500  or  1000  ppm  MC.  When  the 
mixed  function  oxidase  (MFO)  pathway 
was  inhibited,  the  bronchiolar  cell 
vacuoiation  observed  after  exposure  to 
2000  and  4000  ppm  MC  was  reduced. 
Inhibition  of  the  glutathione  S- 
transferase  pathway  (GST)  had  no  effect 
on  Clara  cell  vacuoiation.  The 
researchers  also  found  that  exposure  of 
mice  to  1000  ppm  MC  or  greater  for  6 
hours  induced  an  increase  in  DNA 
synthesis  in  Clara  cells  cultured  in  vitro 
from  exposed  animals. 

Clara  cells  are  present  in  mice,  rats 
and  humans,  but  appear  to  be  more 
abundant  in  mice  than  other  species. 
Clara  cells  contain  enzymes  for  both  the 
MFO  and  glutathione  S-transferase 
(GST)  pathways  of  MC  metabolism. 
According  to  the  authors,  the  results  of 
this  study  suggest  that  metabolism  of 
MC  via  the  MFO  pathway  in  luces  a 
transient  toxicity  in  Clara  cells  and  a 
transient  increase  in  DNA  synthesis, 
Exhibit  120  "Methylene  chloride- 
induced  DNA  damage:  an  interspecies 
comparison. "  R.J.  Graves.  C.  Coutts  and 
T.  Green,  Carcinogenesis,  vol.  16  no  8 
pp.  1919-1926.  1995 

This  study  investigated  the  role  of  MC 
as  a  mouse  carcinogen  via  a  genotoxic 
me«;hanism  of  action  The  hypothesis 
under  investigation  was  that  MC  is 


metabolized  to  a  genotoxic  carcinogen 
via  the  GST  pathway  to  different  extents 
in  different  species  and  that  expression 
of  this  genotoxicity  correlates  with  risk 
of  developing  cancer  across  species.  The 
authors  used  production  of  single  strand 
(ss)  DNA  breaks  as  a  measure  of 
genotoxicity.  The  researchers  measured 
DNA  ss  breaks  in  lung  and  liver  cells 
from  mouse,  rat,  hamster  and  humans. 
They  observed  increased  DNA  ss  breaks 
in  mouse  liver  cells,  after  in  vivo 
exposure  to  4000-8000  ppm  MC  for  6  hr 
and  in  mouse  lung  cells  after  exposure 
to  2000-6000  ppm  MC.  Depletion  of 
glutathione  in  the  liver  (after 
administration  of  buthionine 
sulfoximine)  reduced  the  amount  of  ss 
breaks  observed.  No  increase  in  ss 
breaks  was  observed  in  Clara  cells 
isolated  from  mice  exposed  to  MC  in 
vivo.  However,  in  experiments  on 
isolated  mouse  Clara  cells,  the  authors 
observed  increased  DNA  ss  breaks  in 
cells  exposed  to  concentrations  of  MC  of 
5  mM  and  above. 

No  increases  in  ss  breaks  above 
control  levels  were  detected  in  rat  livers 
after  exposure  to  4000  ppm  for  6  hr  or 
in  rat  lungs  after  exposure  to  4000  ppm 
for  ,3  hr.  Increases  in  ss  breaks  were  also 
not  detected  in  hamster  and  human 
liver  cells  after  exposure  to  MC  in  vitro 
at  concentrations  up  to  90  and  120  mM. 
In  Chinese  hamster  ovary  (CHO)  cells, 
MC  plus  mouse  liver  cytosol  (which 
contains  the  GST  enzymes)  also  induced 
ss  breaks,  while  incubation  of  CHO  cells 
with  MC  in  the  presence  of  mouse  liver 
microsomes  (which  contain  the  MFO 
enzymes)  did  not  increase  ss  breaks. 

Tne  results  suggest  that  mouse  liver 
and  lung  cells  are  more  susceptible  to 
MC-induced  ss  breaks  than  cells  from 
rats,  hamsters  or  humans.  Assuming 
that  ss  breaks  are  a  relevant  surrogate  for 
carcinogenicity,  the  authors  infer  from 
this  study  that  humans,  rats  and 
hamsters  are  insensitive  to  MC-induced 
liver  cancer,  because  those  species  lack 
the  higli  level  of  GST  metabolic  activity 
to  MC  found  in  the  mou.se  liver  cell  and 
lung  Clara  cell. 

Exhibit  121  "Isolation  of  two  mouse 
theta  glutathione  S-transferases  active 
with  methylene  chloride."  G.W. 
Mainwaring.  J.  Nash  and  T.  Green. 
Zeneca  Central  Toxicology  Laboratory. 
1995. 

This  study  was  conducted  in  order  to 
characterize  the  mouse  GST  isozyme(s) 
responsible  for  MC  metabolism.  The 
results  of  this  work  could  be  used  to 
explore  the  hypothesis  that  a  particular 
GST  isozyme  was  responsible  for 
metabolizing  MC  to  the  carcinogenic 
metabolite  and  that  there  may  be 
different  concentrations  of  this  enzyme 
across  species. 
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The  researchers  used  a  variety  of 
chtomatography  methods  to  isolate  two 
mouse  glutathione  S-transferases  (MT-1 
and  MT-2,  also  known  as  Tl-1  *  and 
T2-2*,  respectively)  which  metabolize 
MC,  comparing  the  observed  enzyme 
activity  with  that  described  in  rats.  Rats 
were  found  previously  to  have  two  GST 
isomers  in  the  theta  class  (GST  .5-5  and 
GST  12-12)  which  metabolized  MC.  The 
mouse  MT-1  and  MT-2  enzymes  were 
found  to  be  closely  related  to  rat  GST  5- 
5  and  12-12.  respectively,  and  the 
specific  activity  of  mou.se  MT-1  was 
found  to  be  similar  to  rat  GST  5-5.  GST 
12-12  and  MT-2  were  found  to  be 
extremely  labile  during  purification, 
and  so  the  specific  activities  of  those 
isozymes  have  not  been  measured. 

The  results  of  this  study  suggest  that 
the  mouse  and  rat  contain  GST  theta 
enzymes  similar  in  amino  acid  sequence 
and  in  specific  activity  (GST  5-5  and 
MT-1).  The  authors  postulate  that  the 
greater  conjugating  activity  seen  in  mice 
in  other  studies  is  "probably  due  to  a 
difference  in  expression  of  the  enzyme 
or  to  a  significant  contribution  from 
MT-2"  [Ex.  121|. 

Exhibit  122  "Mouse  Liver  glutathione 
S-Transferase  Mediated  Metabolism  of 
Methylene  Chloride  to  a  Mutagen  in  the 
CHO/HPRT  Assay. "  fl./.  Graves  and  T. 
Green,  Zeneca  Central  Toxicology 
Laboratory.  1995. 

This  study  investigated  the 
mutagenicity  of  MC  as  a  potential 
carcinogenic  mechanism  of  action.  The 
purposes  of  this  study  were  to  clarify 
the  ability  of  MC  to  act  as  a  mutagen, 
because  studies  in  mammalian  systems 
have  yielded  mixed  results  regarding 
the  mutagenicity  of  MC.  and  to  more 
fully  characterize  the  metabolite 
purportedly  responsible  for  MC 
mutagenicity  by  comparing  the  results 
to  formaldehyde  (one  metabolite  of  MC 
by  the  GST  pathway).  Mutagenicity  was 
measured  by  as.saying  CHO  cells  in  vitro 
for  mutations  at  the  HPRT  locus  of 
DNA.  Ss  DNA  breaks  were  also 
monitored.  Cells  were  exposed  in 
culture  to  MC  mouse  liver  cytosol 
metabolites  (which  include  metabolic 
enzymes  for  the  GST  but  not  the  MFO 
pathway),  formaldehyde  (one  of  the  MC 
GST  metabolites)  or  1,2-dibromoethane 
{1,2-DBE)  (a  reference  genotoxin). 

Using  standard  techniques,  MC  GST 
metabolites  were  shown  to  be  weakly 
mutagenic  using  the  CHO/HFRT  as.say. 
Formaldehyde  was  also  determined  to 
be  weakly  mutagenic  in  this  assay,  but 
the  effect  was  not  as  great  as  with  MC 
GST  metabolites.  1,2-DBE,  as  expected, 
showed  a  potent  mutagenic  response. 
The  mutagenicity  of  MC  GST 
metabolites  and  formaldehyde  was 
increased  when  cell  density  was 


increased,  cells  were  exposed  in 
suspension  rather  than  as  attached 
cultures  and  cytosol  concentration  was 
optimized. 

MC  mou.se  liver  cytosol  metabolites 
were  observed  to  increase  ss  DNA 
breaks  in  CHO  cells  expo.sed  in 
suspension,  but  caused  only  marginal 
increases  in  DNA-protein  cross-links.  In 
contrast,  the  researchers  found  that 
formaldehyde  induced  both  DNA  ss 
breaks  and  DNA-protein  cross-links. 
Slight  increa.ses  in  ss  DNA  breaks  were 
also  seen  with  exposure  to  either  MC 
alone  or  the  cytosol  fraction  alone. 

Based  on  a  comparison  of  the 
mutagenic  effects  of  the  three 
compounds,  particularly  on  the  lack  of 
MC-induced  DNA-protein  cross-linking 
in  this  experimental  system,  the  authors 
concluded  that  formaldehyde  does  not 
play  a  major  role  in  MC  mutagenicity. 
Accordingly,  the  researchers  viewed  the 
results  of  this  study  as  supporting  the 
hypothesis  that  the  DNA  ss  breaks 
induced  by  MC.  and  the  resultant  DNA 
mutations,  are  caused  by  interaction  ol 
S-chloromethyl-glutathione  (formed  by 
the  GST  pathway)  with  DNA.  '   - 

Exhibit  123  "DNA  Sequence  Analysis 
of  Methylene  Chloride-Induced  HPRT 
Mutations  in  CHO  Cells:  Comparison 
with  the  Mutation  Spectrum  Obtained 
for  1,2-Dibromethane  and 
Formaldehyde."  RJ.  Graves,  P. 
Trueman.  S.  }ones  and  T  Green.  Zeneca 
Central  Toxicology  Laboratory.  1995 

The  purpose  of  this  study  was  to 
describe  the  types  of  mutations  induced 
by  MC  in  order  to  further  characterize 
the  GST  metabolite  likely  io  cause  MC 
mutations  and  therefore  perhaps  be 
responsible  for  the  carcinogenicitv  of 
MC  in  the  mouse.  The  spectrum  of 
mutations  in  the  HPRT  locus  of  CHO 
DNA  induced  by  MC  plus  mouse  liver 
cytosol  was  compared  to  mutations 
induced  by  formaldehyde  (a  GST 
metabolite  of  MC)  or  1,2-dibromoethane 
{1,2-DBE,  a  reference  genotoxin). 
The  results  were  expressed  as  a 
sequence  analysis  of  11  MC-indui:ed 
mutations,  6  formaldehyde-induced 
mutations  and  13  1,2-DBE-induced 
mutations.  In  comparing  the 
distribution  of  types  of  mutations,  the 
results  suggested  to  the  researchers  that 
formaldehyde-induced  DNA  damage 
can  contribute  to  MC  mutagenicity,  but 
that  the  majority  of  the  mutations  were 
derived  from  other  types  of  DNA 
damage,  probably  via  an  interaction  of 
S-chioromethylglutathione  with  DNA. 
The  researchers  noted  that  a  glutathione 
conjugate  also  plays  a  role  in  the 
mutagenicity  of  1,2-DBE.  The  increases 
above  background  mutation  frequency 
detected  through  this  studv  were  24.7- 


fold  for  1,2-DBE,  4. 7-fold  for 
formaldehyde,  and  8-fold  for  MC. 
Exhibit  124  "The  distribution  nf 
glutathione  S-lransferose  5-5  in  the 
lungs  and  livers  of  mice,  rats  and 
humans"  [Preliminar\-  communication, 
T  Green.  1995]. 

Exhibit  124A  "The  distribution  of 
theta  cla<s  glutathione  S-transferases  in 
the  liver  and  lung  ni  n\ouse.  rat  and 
human  "  G.W  MuinHnrmg.  S.M 
Williams.  IB  Foster  and  T  Green. 1995. 
The  preliminary  communication  !Hx. 
1241  and  the  unpublished  report  which 
followed  (Ex   124AI  summarized  the 
results  of  a  study  comparing  the  intcr- 
and  intra-cellular  distribution  ol  the 
messenger  RNA  (niRNA)  for  a 
glutathione  S-transferase  (GST) 
isoenzyme  which  metabolizes  MC  in  the 
lungs  and  livers  of  mice,  rats  ami 
humans.  The  purpose  of  the 
experiments  summarized  in  these 
reports  was  to  describe  the  distribution 
of  the  mRN.A  for  the  GST  theta  isozyme 
believed  to  be  responsible  for 
metabolism  ol  MC  to  a  carcinogenic 
metabolite  in  different  species.  The 
researchers  believed  that  differences  in 
distribution  nf  the  niR.NA  for  this 
isozyme  would  correlate  with 
differences  in  distribution  (and  adivity) 
of  the  isozyme  itself,  and  might  explain 
differences  in  sensitivities  of  the  species 
to  the  carcinogenicity  of  MC. 

The  distribution  of  GST  theta  mRNA 
was  visualized  using  DNA 
oligonucleotide  anti-sense  probes 
complementary  to  the  nucleotide 
sequences  tor  the  GST  theta  isozymes. 
This  technique  is  used  to  visualize  the 
niRNA  coding  for  a  specific  protein 
(such  as  the  GST  theta  isozymes)  within 
cells  in  tissues  The  mRNA  is  a 
nucleotide  sequence  transcribed  from 
the  DNA  containing  the  gene  for  the 
specific  protein  After  transcription. 
mRNA  IS  transported  to  the  i  vtoplasm, 
where  it  is  translated  into  the  amino 
acid  sequence  which  becomes  the 
specific  protein  (in  this  ca,se,  the  G.ST 
theta  isozyme).  The  finished  protein 
then  migrates  to  its  final  site  of  ai  In  ily 
within  the  cell.  Loi;alization  of  the 
mRNA  does  not  nec;essarily  correspond 
to  localization  of  the  specific  protein 

The  results  of  the  study  showed  that" 
the  GST-specific  mRNA  could  be  found 
in  lungs  and  livers  of  all  three  spw:ies. 
Mouse  liver  cells  (particularly  the 
nuc;lei)  and  mouse  lung  cells  appeared 
(from  the  photomicrographs  shown  in 
the  article)  to  stain  more  heavily  for  the 
GST  mRNA  than  the  lung  or  liver  cells 
from  rats  or  humans  .Mthough  the 
amount  of  GST-specific  mRNA  was  not 
quantified  in  this  study,  the  authors 
interpreted  the  photographs  to  suggest 
that.  '*    *    *  mouse  ti.ssues  are  stained 
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much  more  heavily  than  sections  from 
either  rat  or  human.  "  Based  on  the 
intracellular  and  intertellular 
distribution  of  the  GST  mRNA.  the 
authors  stated, 

The  most  significant  findings  are  the 
presence  of  very  high  concentrations  of  GST 
5-5  nnRNA  in  specific  cells  and  nuclei  of 
mouse  liver  and  lung.  Metabolism  of 
methylene  chloride  at  high  i^tes  and  within 
nuclei  to  a  reactive  but  highly  unstable 
glutathione  conjugate  is  believed  to  facilitate 
alkylation  of  DNA  by  this  metabolite.  The 
lack  of  high  or  nuclear  GST  5-5 
concentrations  in  rat  and  human  tissue, 
provides  an  explanation  for  the  lack  of 
genotoxicity  in  these  species.  (Ex.  124] 

In  the  letter  submitting  the  studies 
summarized  above  to  OShLA,  HSIA 
characterized  the  studies  as  follows: 

This  research,  which  is  now  complete, 
shows  that  B6C3F1  mice  *   *   *  are  uniquely 
sensitive  at  high  exposure  levels  to 
methylene  chloride-induced  lung  and  liver 
cancer,  and  that  other  species,  including 
humans,  are  not  at  similar  risk.  [Ex.  117) 

They  went  on  to  conclude: 

As  a  result  of  this  research  program,  it 
appears  that  there  are  no  foreseeable 
conditions  of  human  exposure  in  which  the 
carcinogenic  effects  seen  in  mice  would  be 
expected  to  occur  in  man.  •   *   •  The  risk 
assessment  that  is  the  basis  for  the  methylene 
chloride  standard,  which  is  in  turn  based  on 
the  increased  liver  and  lung  tumor  incidence 
observed  in  the  mouse  bioassay,  must  he 
discarded  in  favor  of  scientific  data  that  are 
relevant  to  human  risk. 

In  response  to  the  request  by  HSIA, 
OSHA  has  reviewed  the  cancer  hazard 
identification  of  MC  based  on  all  of  the 
evidence  in  the  MC  record,  with 
particular  emphasis  on  the  validity  of 
the  conclusion  stated  immediately 
above.  This  review  is  presented  below. 

2.  Carcinogenesis  of  Methylene  Chloride 

a.  Animal  evidence.  Several  long-term 
MC  bioassays  have  been  conducted  and 
are  summarized  in  the  Health  Effects 
section.  These  included  studies  in 
which  the  route  of  exposure  was 
inhalation  [Burek  et  al.,  Ex.  4-25, 
Nitschlce  et  al.,  Ex.  7-29.  and  NTP,  Ex. 
4-35]  and  two  studies  in  which  tne 
route  of  exposure  was  drinking  water 
[National  Coffee  Association,  Exs.  7-30, 
7-31).  In  order  to  ensure  full 
consideration  of  the  data,  OSHA 
analyzed  in  its  preliminary  assessment 
all  data  sets  which  showed  an  elevated 
incidence  of  tumors  in  a  MC-exposed 
group,  compared  to  controls,  whether  or 
not  the  elevation  of  tumor  response  was 
statistically  significant.  This  analysis 
and  the  individual  datasets  used  were 
described  in  detail  in  the  NPRM. 

In  the  NTP  bioassay  [Ex.  4-35), 
groups  of  50  nine-week  old  B6C3F| 


mice  of  each  sex  were  exposed  by 
inhalation  to  0,  2000  or  4000  ppm  MC. 
Groups  of  50  eight-week  old  F344/N  rats 
of  each  sex  were  exposed  to  MC  at 
concentrations  of  0,  1000,  2000,  or  4000 
ppm.  The  inhalation  exposures  were 
administered  6  hours  a  day.  5  days  a 
week  for  102  weeks.  Food  was  provided 
to  the  animals  ad  libitum  except  during 
the  exposure  periods,  while  water  was 
available  at  all  times  via  an  automatic 
watering  system.  All  animals  were 
observed  twice  a  day  for  mortality  and 
moribund  animals  were  sacrificed. 
Clinical  examinations  were  performed 
once  a  week  for  3.5  months,  then  twice 
a  month  for  4.5  months,  and  once  a 
month  thereafter.  Each  animal  was  also 
weighed  weekly  for  12  weeks,  then 
monthly  until  the  conclusion  of  the 
study  at  102  weeks.  All  animals  were 
necropsied  and  histologically  examined. 
Three  different  neoplastic  lesions  were 
observed  to  have  significantly  increased 
incidence  over  the  controls:  adenomas 
and  carcinomas  of  the  lung  in  male  and 
female  mice,  adenomas  and  carcinomas 
of  the  liver  in  male  and  female  mice, 
and  mammary-  gland  fibroadenomas  and 
fibromas  in  male  and  female  rats. 

HSIA  and  others  argued  that  benign 
tumors,  especially  the  mammary  tumors 
in  the  rats,  should  not  be  counted  as  a 
carcinogenic  response.  The  NTP  has 
addressed  that  issue  in  its  Technical 
Report  [Ex.  4—35]  and  has  concluded 
that  the  benign  mammary  tumors 
observed  in  the  F344  female  rats  are 
"clear  evidence"  of  carcinogenicity  and 
noted  that  such  tumors  may  proceed  to 
malignancy.  OSHA  agrees  with  this 
determination  and  has  considered  the 
rat  mammary  tumors  as  part  of  its 
cancer  hazard  identification  forMC. 
However.  OSHAs  quantitative  risk 
assessment  does  not  consider  rat 
mammary  tumor  responses. 

OSHA  believes  that  the  NTP  studies 
provide  the  strongest  evidence  of 
carcinogenicity  of  MC  in  animals.  Many 
commenters  and  hearing  participants 
[Exs.  19-46, 7-128, 7-126.  25-E, 126- 
11,126-12,  126-16  and  others) 
supported  the  use  of  the  NTP  mouse 
.study  as  the  basis  for  quantitative  risk 
assessment.  There  are  several  reasons 
for  this  described  in  the  proposal  and 
earlier  in  this  document.  In  brief,  the 
NTP  study  used  well  established 
standard  operating  procedures  that  are 
generally  considered  a  predictor  of  a 
potential  carcinogenic  response  in 
humans.  This  study  was  also  replicated 
by  a  second  partial  bioassay,  conducted 
by  NTP,  in  which  groups  of  female  mice 
were  exposed  to  2000  ppm  MC  for  2 
years.  Statistically  significant  increases 
in  alveolar/bronchiolar  and 


hepatocellular  tumors  were  observed 
[Ex.  27]. 

Before  the  1995  record  reopening, 
some  commenters  had  raised  specific 
arguments  why  a  mouse  study  might  not 
predict  human  carcinogenic  response  to 
MC.  Mr.  Krenson  of  Besway  Systems 
[Tr.  397.  9/17/92]  objected  to  OSHA 
using  the  NTP  mouse  study  as  the  basis 
for  setting  the  PELs  for  MC.  He  believed 
that  the  mouse  was  irrelevant  to  human 
risk  because  the  doses  used  were 
"extremely  high"  and  that  he  believed 
that  tests  conducted  on  rats,  hamsters 
and  human  epidemiological 
investigations  showed  "no  conclusive 
proof  of  cancer  in  human  beings." 
OSHA  disagrees  with  Mr.  Krenson's 
conclusion.  In  general,  high  doses  in 
rodent  bioassay  studies  are  appropriate 
to  elicit  a  response  due  to  the  practical 
limitations  on  tlie  number  of  animals 
that  can  be  used  in  a  study.  In  MC,  there 
was  no  observed  acute  toxicity  at  the 
levels  used  in  the  study,  which  is  an 
indication  that  the  doses  were  not  too 
high.  Use  of  high  doses  in  bioassay 
studies  is  common  and  its  practical 
necessity  has  been  affirmed  by 
numerous  expert  bodies,  including 
several  committees  of  the  National 
Academy  of  Sciences.  In  addition,  for 
every  known  human  carcinogen, 
positive  results  were  obtained  at  high 
rodent  doses.  Also,  quantitative 
comparisons,  as  conducted  by  Allen  and 
Crump  in  1988,  demonstrate  that,  in 
general,  observations  of  cancer  potency 
from  epidemiology  studies  agree  with 
estimates  of  potency  derived  from 
rodent  bioassay  data.  In  the  case  of  MC, 
statistically  significant  excess  tumors 
were  observed  in  mice  after  exposure  to 
only  2000  ppm.  or  only  four  times  the 
former  PEL  of  500  ppm  (8-hour  TWA), 
and  excess  tumors  were  seen  in  rats  at 
4000  ppm.  This  level  is  within  the  range 
of  human  exposures  experienced  in 
occupational  settings.  Certainly  the 
lower  exposure  showing  substantial 
effect  was  not  "extremely  high"  in 
relation  to  the  exposure  limit,  as  Mr. 
Krenson  claimed. 

The  HSIA  and  several  others  [Exs. 
117. 126-1, 126-3,  126-5.126-6,126- 
8,126-10, 126-13.126-20.  126-21,  126- 
29)  also  objected  to  using  the  mouse 
data  as  the  basis  of  human  risk 
assessment,  based  on  the  mechanism  of 
action  studies  submitted  to  the  Agency 
by  HSIA  on  December  6. 1995.  OSHA's 
analysis  of  the  individual  studies 
follows,  but  overall,  the  Agency  has 
determined  that  the  mouse  cancer  data 
are  appropriate  for  assessment  of  the 
cancer  risks  to  hiunans  (although,  as 
discussed  later  in  this  section.  OSHA 
has  made  extensive  use  of  the  submitted 
data  to  modify  the  quantitative 
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estimates  of  risk  derived  from  the  mouse 
model). 

h.  Evidt;nce  pertaining  to  the 
mechanism  nf  action  of  methylene 
chloride.  Several  lines  of  evidence  relate 
to  the  mechanism  of  carcinogenesis  of 
MC.  The  issues  discussed  in  the  papers 
suhmitted  by  the  HSIA  and  sub.sequent 
comments  can  be  divided  into  those 
pertaining  to  genotoxicity,  those 
discussing  potential  non-genotoxic 
modes  of  action,  and  those  related  to  the 
enzymatic  metabolism  of  MC.  Although 
some  comments  overlap  these  divisions. 
this  organization  is  used  in  this 
discussion  to  simplify  consideration  of 
the  issues. 

(Jj  Genotoxicity.  It  has  not  been 
conclusively  demonstrated  that  MC  or 
its  metabolites  act  by  a  genotoxic 
mechani.sm  in  mice  and  rats,  Substance- 
specific  DNA  adducts.  which  are  among 
the  .strongest  evidence  of  dirt-  t 
genotoxicity.  have  not  been  identified 
from  MC  exposure.  However,  evidence 
has  been  accumulating  that  MC  is  likely 
to  be  carcinogenic  through  a  genotoxic 
mechanism  of  action.  For  example, 
DNA-protein  cross-links  have  been 
demonstrated  in  mouse  liver  [Ex.  21- 
16).  increases  in  imsciheduled  DNA 
synthesis  have  been  demonstrated  in 
mouse  lung  |Ex.  126-25]  and  other 
evidence  of  MC  metabolite  interaction 
with  mammalian  DNA  (such  as 
increases  in  ss  DNA  breaks)  has  been 
observed.  It  is  not  necessary  for  a 
substance  to  bind  covalently  with  DNA 
in  order  to  act  via  a  genotoxic 
mechanism,  although  evidence  of 
covalent  binding  is  a  strong  indication 
of  genotoxicity.  In  the  case  of  MC. 
although  the  reactive  metabolites  are 
presumed  to  exert  a  genotoxic  effect  bv 
binding  to  DNA,  no  MC  metabolite-DNA 
adducts  have  yet  been  identified. 
However.  RNA  adducts  have  been 
identified  after  MC  exposure,  which 
supports  the  hypothesis  that  MC  acts  by 
a  genotoxic  mechanism.  Substance- 
specific  DNA  adducts  have  also  not 
been  identified  for  some  other 
carcinogens  which  are  presumed  to  act 
via  a  genotoxic  mechanism. 

In  addition,  as  discussed  in  the  Health 
Effects  section.  MC  has  been  found  to  be 
mutagenic  in  bacterial,  yeast. 
Drosophila  and  mammalian  sy.stems; 
a.ssociated  with  chromosomal 
aberrations  in  CHO  cells;  and  associated 
with  sister  chromatid  exchanges  in 
mammalian  cell  culture  systems,  such 
as  CHO  and  V79  cells. 

Investigations  of  the  role  of 
metabolites  of  the  GST  pathway  in  the 
bacterial  mutagenicity  of  MC  found  that 
in  glutathione-deficient  strains  of 
Salmonella  typhimurium  MC-induced 
mutations  were  reduced  jEx.  L1071. 


Mutation  rates  returned  to  normal  when 
bacteria  were  supplemented  with 
exogenous  glutathione.  This  .study 
supports  the  hypothesis  that  MC  may 
act  as  a  genotoxic  carcinogen  via  its  GST 
metabolites,  although  a  study  of  similar 
design  by  Dillon  et  al.  |E\.  2'l-«9|  did 
not  replicate  these  results 

li]  MC  induced  mutilations  Studies 
on  the  MC  mechanism  of  carcinogenesis 
included  two  studies  on  the  mutations 
induced  by  MC  in  the  CHO/ 
hypoxanthine  phosphoribosyl 
transferase  (HPRT)  assay.  In  the  1995 
study  by  Graves  et  al.  |Ex.  122|.  the 
inve.sfigators  compared  mutations 
induced  by  MC  with  those  induced  by 
formaldehyde  and  1,2-dibromoethane. 
The  authors  characterized  the  results  of 
the  studies  as  follows: 

Using  the  CHO/HPRT  assay  wp  have 
shown  that  M(;  is  metabolizeiJ  to  d  mutagen 
liy  mousp  hver  cytosol  in  a  rpactioii  which 
is  dependont  up(in  CST  and  (i.SH 
Mutagpnicity  was  enhancpd  ijy  exposing  tho 
tidls  al  high  dpiisity  in  suspension  rather 
than  as  attac  hed  cultures,  which  is  rnnsistcnt 
with  the  (  riticiil  metabolites  being  extremely 
short-lived. 

The  authors  also  observed  that  the  .MC- 
induced  mutations  were  associated  with 
an  increase  in  DNA  ss  breaks  They 
remarked,  "The  results  suggest  that  MC- 
induced  DNA  ss  breaks  seen  in  other 
cell  types  are  associated  with  DNA 
damage  which  can  lead  to  mutation." 

In  a  follow-on  to  the  CHO/HPRT 
study.  Graves  et  al.  |Ex.  1231  conducted 
a  sequence  analysis  of  HPRT  mutations 
in  CHO  cells,  comparing  the  spectrum 
of  MC-induced  mutations  with  those 
induced  by  1,2-dibromoethane  or 
formaldehyde.  The  investigators 
analyzed  28  HPRT  mutations:  13  from 
1,2-dibromoethane  experiments,  fi  from 
formaldehyde  experiments,  and  11  from 
MC  experiments.  The  authors 
characterized  their  results  as  follows. 

All  throe  (  onipounds  induced  pr:maril\ 
point  mutations,  with  a  small  number  of 
insertions  and  deletions,  *    *    *  The  mutation 
sequence  results  for  MC  suggest  that 
formaldehyde  may  also  play  a  roip  in  MC 
mutagenesis,  although  the  majority  of 
mutations  arise  from  other  types  of  DN,^ 
damage,  probably  DNA  adducts  formed  by 
reaction  of  S-chloromethyl  glutathione  with 
DNA. 

Dr.  Douglas  A.  Bell  of  NIEHS  (Ex. 
126-261  had  specific  comments 
regarding  the  study  on  the  mutation 
spectra  |Ex.  123|.  He  stated. 

This  experiment  is  extremely  weak 
scientifically  and  not  of  publication  quality. 
It  is  unlikely  that  such  a  naive  experiment 
could  detect  differences  in  spectra  bf'tween 
the  different  chemicals  tested.  To  test  the 
hypothesis  that  there  arc  chemical  spe<;ifi( 
mutation  spectra  requires  analysis  of 


hundreds  ot  mutants  at  sp\'eral  different 
doses  This  exhibit  (.ontains  no  useful 
information  for  risk  assessment 

OSHA  agrees  with  Dr  Bell  that  there 
are  serious  rtiethodological  problems 
with  the  paper.  The  Agency  also  agrees 
with  Dr.  Bell  that  the  important 
information  in  these  two  studies  is  that 
MC  increases  the  mutation  frequency, 
showing  a  clear  genotoxu  effect 

lui  Single  strand  D\A  breaks  In  a 
1995  study,  Graves  et  al.  |Ex.  120] 
investigated  the  role  of  MC  exposure  in 
development  of  single  strand  (ss)  DN.A 
breaks  m  tlie  lung  and  liver  of  mice  and 
rats  and  in  hamsters  and  human  cell 
cultures.  The  authors  observed  a 
transient,  do.se-related  increase  in  DNA 
ss  breaks  in  mouse  hepatocytes  after 
iniialation  exposure  to  MC.  No 
increased  amount  of  ss  breaks  was 
observed  in  nit  liver  cells  exposed  to 
MC  as  (  ompared  to  control  cells.  The 
authors  also  reported  a  decrease  in  the 
amount  of  ss  DNA  breaks  in  liver  and 
lung  when  a  glutathione  dej)letor  was 
administered  to  mice  immediately 
before  MC  exposure. 

In  mouse  and  rat  hepatocytes 
incubated  with  MC,  the  authors  found 
increases  in  ss  breaks,  but  no  ini:reases 
in  ss  breaks  in  hamster  or  human 
hepato(  ytes  expo.seti  in  vitro  were 
observed.  No  increase  in  DNA  damage 
was  observed  in  CHO  cells  exposed  to 
MC  plus  mouse  liver  microsomes,  while 
MC  plus  mouse  liver  cyto.sol  induced 
detectable  ss  DNA  breaks. 

The  authors  characterized  their 
findings  in  the  lung  as  follows: 

Here  we  show  that  (;iara  cells  are  also 
sensitive  to  MC-induced  D\A  ss  breaks  and 
that  the  DNA-iiamaging  metalxjlites  are 
derived  front  theCJST  [lathwav,  •    •    « 
Overall,  these  findings  support  ilie  proposal 
that  (;iara  cells  are  the  c  ell  of  origin  of  MC> 
induced  mouse  lung  tumors 

For  li\'er  cancer,  the  investigators 
concluded: 

These  studies  suggest  that  humans  (and 
rats  and  hamsters)  are  insensitive  to  MC- 

indui  ed  liver  cancer. 

Commentfrs  raised  issues  about  the 
relevance  and  utility  of  ss  DNA  breaks 
in  assessing  the  genotoxic:itv  of  MC  Dr. 
Karl  T.  Kelsey  |Ex.  1 26-34  jand  Dr. 
Miriam  Poirier  |Ex.  126-3"!  raised 
concerns  about  the  sensitivit\  of  the 
DNA  ss  break  assay  for  detecting 
genotoxii;  effec:ts. 
Spec  ifically.  Dr.  Kelsey  stated. 

Reviewing  th'  literature,  considerable 
weight  seems  to  fall  upon  the  measure  of 
DNA  single  strand  breaks,  i  have  serious 
concerns  ahnjut  this  assay  It  is  well  known 
that  the  assay  is  extraordinarily  diffu  ult  to 
standardize  and  is  sensitive  only  to  very  high 
doses  of  genoloxu  compounds.  This  data, 
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th(.'ref()re.  is  certainly  not  compelling; 
persuading  any  rompi^tent  independont 
scienti.it  of  its  rplevanri-  to  humans  would  be 
ditfu.uJt. 

Dr.  Poirier  was  concerned  with  the 
sensitivity  of  the  DNA  single  strand 
brenk  cis,say  and  the  relevance  of  DNA  ss 
breaks  to  carcinogenesis.  She  remarked 
that  ss  DNA  breaks  and  mutagenicity  are 
secondary  indicators  of  DNA  damage. 
Stie  indicated  that  a  better  measure  of 
genotoxicitv  would  be  formation  of 
DNA  adducts.  Dr.  Errol  Zeiger  [Ex.  126- 
2H|  of  NIEHS  agreed,  stating, 

If  the  mechanism  of  carcinogenicity  is 
through  ,in  alkvlating  ,S-chioromethyl  GSH 
cnmplfix.  there  should  be  evidence  of  DNA 
rtdducts  if)  v/7roand  in  vivo. 

OSHA  agrees  that  DNA  adducts  are 
strong  e\  uience  of  genotoxicity  and  that 
ss  DNA  breaks  and  mutagenicity  are  not 
as  specifi(.  or  relevant  as  indications  of 
a  genotoxic  mechanism  of  action. 
However,  the  Agency  has  determined 
that,  even  in  the  absence  of  identified 
M(%spe(.ifu;  DNA  adducts,  the 
ar(  unudated  evidence  suggests  that  MC 
uiteracts  with  DNA  via  a  genotoxic 
me<:hanism  of  action  and  that  the  GST 
pafhwav  is  a  plausible  carcinogenic 
p.itiiWeiv. 

Or  Melnick  |Ex.  126-.13I  stated. 
*    *   'it  fias  not  been  demonstrated 
that  the  carcinogenicity  of  MC  in  mice 
is  dependent  solely  on  the  induction  of 
DNA  single  strand  breaks."  Dr.  Andrew 
G.  Salmon  concurred  with  this  analysis 
and  also  raised  .i  serious  concern  about 
the  ability  of  the  assay  even  to  detect 
increases  in  ss  breaks,  regardless  of  their 
relevance: 

tJreen's  account  states  that  "mouse 
hepatiHvte.s  were  *   *    *  20-fold  *   *   *  more 
sunsitivi;  to  the  effects  of  methylene  chloride 
li.o..  DNA  strand  breaks)  than  rat  hepatocytes 
*   *   *  "  and  no  breaks  were  detected  in 
hamster  or  human  liv»^r  cells.  This  is 
tr,ins!Htfd  in  the  discussion  to  an  assertion 
triat  notnniv  humans  and  hamsters  but  also 
rats  arc  i  (imi)letely  mimune  to  the 
(  arcinogenu:  effect  of  methylene  chloride. 
However,  the  data  simply  do  not  support  the 
.i.ssortion  of  a  categorical  differeflce  as 
proposed  bv  the  HSIA.  This  fwracular  work 
also  raises  a  number  of  other  issues,  such  as 
whether  the  liver  is  an  appropriate  model 
tissue,  and  whether  single-strand  breaks  are 
an  appropriate  indicator  of  the  tyf>e  of 
Kenetu  diinuige  produced  by  the  putative 
i^enotomc  metabolites  of  methylene  chloride. 

OSHA  agrees  that  the  s.s  DNA  break 
assa\  is  not  as  sensitive  is  other 
methodologies  for  assessing  the 
genotoxic  potential  of  MC!  in  different 
systems  and  therefore  data  from  the  ss 
DNA  break  studv  riuist  be  interpreted  in 
a  quantitative,  not  qualitative  context, 
with  allowance  for  um  ertaintv  in  assay 
sensitivity.  It  is  also  unclear  whether  ss 


DNA  breaks  are  the  appropriate 
surrogate  measure  for  f:arcinogenic 
potential.  In  light  of  the  issues  raised  by 
commenters,  the  Agency  believes  that 
the  ss  DNA  break  data  should  be 
interpreted  with  caution. 

(Hi)  DNA-protein  cross-linking. 
Casanova  and  Heck  [Ex.  21-161 
observed  DNA-protein  crosslinks  in 
mouse  liver,  but  not  mouse  lung,  after 
exposure  to  500,  1500  and  4000  ppni. 
This  study  indicated  that  metabolites  of 
MC  have  the  ability  to  interact  with 
DNA.  However,  the  quantity  of  DNA- 
protein  crosslinks  did  not  show  a  strong 
correlation  with  tumor  incidence,  and 
so  the  DNA-protein  crosslinks  were  not 
used  as  a  dose-surrogate  for  MC 
exposure  in  OSHA's  risk  assessment. 

The  Chemical  Industry  Institute  of 
Toxicology  (CUT)  [Ex.  126-251 
.submitted  further  evidence  that  MC 
exposure  causes  DNA-protein  cross- 
links in  mouse  liver  but  not  mouse  lung, 
hamster  liver  or  hamster  lung.  These 
investigators  also  observed  RNA 
adducts  in  mouse,  rat  and  human  cells 
after  incubation  with  MC,  but  DNA- 
protein  cross  links  were  only  observed 
in  the  mice.  In  addition,  they  submitted 
a  pharmacokinetic  model  which 
modeled  the  DNA-protein  cross-links  as 
the  dose  surrogate  for  MC  exposure. 
Finally,  they  made  extensive 
comparisons  of  their  model  with  the 
PBPK  model  submitted  by  Clewell  [Ex 
96|  and  EPA's  risk  as.sessment  for  MC. 
Dr.  Roger  McClellan  summarized  the 
conclusions  they  reached  as  follows. 

The  pharmacokinetic  results  suggest  that  at 
very  low  concentrations  of  DCM  Imethyiene 
chloride),  the  yield  of  DPX  IDNA-protein 
cross-linksl  is  almost  linearly  proportional  to 
DCM  concentration  *   *   * 

DPX  cannot  t>e  used  directly  as  a  surrogate 
for  the  internal  dose  in  humans,  however, 
because  human  hepatocytes,  unlike  mouse 
hepatocytes,  do  not  appear  to  form  DPX  in 
measurable  amounts  in  vitro.  '   *    *  These 
results  suggest  that  the  mouse  may  not  be  an 
appropriate  animal  model  for  human  risk 
assessment  due  to  its  unusual  su.sceptibility 
to  DPX  formation  and  to  the  fact  that  cell 
proliferation  is  a  uniquely  high-dose 
phenomenon  that  may  occur  only  in  this 
species. 

OSHA  believes  that  this  work 
provides  more  evidence  for  the 
formation  of  genotoxic  metabolites  in 
mouse  liver  after  MC  exposure. 
However,  OSHA  is  not  convinced  that 
the  DNA-protein  cross-linking  is  the 
appropriate  dose-surrogate  for 
pharmacokinetic  modeling.  One  of  the 
strengths  of  Reitz's  and  subsequent 
PBPK  models  was  that  the  dose 
surrogate  used  in  the  modeling  was 
linearly  related  to  tumor  incidence.  That 
is  one  reason  that  many  investigators 
have  focused  on  the  GST  pathway. 


instead  of  the  MFO  pathway  of 
metabolism  as  the  carcinogenic 
pathway.  As  explained  by  Dr.  Lorenz 
Rhomberg  [Ex.  126-16!,  ' 

*   *   *  if  this  proportionality  in  the  case  of 
GST  is  broken  liy  a  deirper  analysis,  the 
rationale  for  focusing  only  on  GST  must  be 
reevaluated. 

Dr.  Rhomberg  was  referring  to  results 
presented  bv  HSIA  on  the  distribution 
of  GST  theta  isozymes  within  and 
among  cells,  but  the  same  sentiment 
applies  hero;  if  OSHA  were  to  abandon 
PBPK  modeling  using  GST  metabolites, 
all  of  the  HSIA  and  other  studies  would 
have  to  be  re-evaluated  and 
considerable  more  resear(;h  might  need 
to  fie  done.  Final  I  v,  in  the  CUT  study. 
RN.'\  adducts,  a  more  direct  measure  of 
genotoxicity  than  DNA  ss  breaks,  were 
observed  in  human  hepatocytes  after 
incubation  with  MC.  The  amount  of 
RNA  adducts  in  human  cells  was  only 
about  3-fold  lower  than  the  amount  in 
mouse  hepatocytes.  It  is  therefore  clear 
that  huniiui  hepatocytes  in  this  system 
are  forniing  genotoxic  metabolites  after 
f;xposure  to  MC. 

OSHA  notes  that,  in  mouse  lung,  the 
DNA-protein  cross-links  were  not 
observed,  even  though  a  clear  dose- 
response  relationship  for  tumors  has 
been  established  at  this  site.  OSHA  is 
not  convinced  that  the  explanation  for 
carcinogenesis  in  mice  is  DNA-protein 
cross-links  in  liver.  Overall,  it  is  unclear 
whether  the  interspecies  difference  in 
DN.-X-protein  f;rnss-linking  is  related  in 
any  way  to  the  carcinogenic  me(;hanism 
of  action. 

OSHA  concludes  that  there  continue 
to  be  strong  reasons  for  using  the  mouse 
data  as  the  basis  for  its  quantitative  risk 
assessment  because  there  is  a  clear  dose- 
response  relationship  in  the  mouse  liver 
and  lung  tumor  incidence  data;  the 
mouse  metabolizes  MC  by  the  same 
pathways  as  humans;  PBPK  models 
have  been  developed  which  account  for 
inter-species  differences  in  MC 
metabolism;  statistical  techniques  have 
been  developed  to  quantify  the 
uncertainty  and  variability  in  the 
parameters  used  in  the  PBPK  models; 
and  there  are  no  data  that  demonstrate 
that  the  mouse  is  an  inappropriate 
model  for  assessing  human  cancer  risks. 
In  fact,  OSHA  finds  further  evidence  in 
the  studies  described  above  which 
suggest  that  MC  acts  via  a  genotoxic 
mechanism  in  human  cells  as  well  as  in 
mice  and  rats,  which  further  supports 
OSHA's  use  of  the  mouse  tumor 
incidence  as  the  basis  for  quantitative 
risk. 

(ivi  Interpreting  the  genotoxicity 
studies.  Several  other  issues  were  raised 
regarding  interpretation  of  the  results  of 
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these  studies  on  the  genotoxic 
mechanism  of  action  of  MC.  NIOSH  and 
others  (Exs.  126-30,  126-11,  126-.T2I 
commented  that,  in  general,  the  data 
presented  hy  HSIA  supported  the 
hypothesis  that  the  carcinogenic 
Mietaholite(s)  of  MC  were  derived  from 
the  GST  pathway.  They  agreed  with 
HSIA's  interpretation  of  the  data  that 
the  studies  presented  here  helped  to 
confirm  that  the  mechanism  of  MC 
carcinogenesis  is  through  one  or  more 
genotoxic  metaholites  of  the  GST 
pathway. 

Interpretation  of  short-term  effects  in 
explaining  chronic  mechnnisms  of 
action. 

Concerns  were  raised  about  the 
generalizability  of  the  results  of  short- 
term  getiotoxicity  a.ssays  to  tumor 
incidence,  especially  when  the  observed 
effect  is  transient,  as  in  the  vacuoiation 
of  Clara  cells,  the  appearance  of  ss  DNA 
breaks  in  mouse  liver  and  lung  cells. 
etc.  Dr.  Mirer  of  the  UAVV  [Ex.  126-,11| 
commented, 

1.  Thn  cvidfiu.e  cited  cioncorns  acute 
fffi'ct.s  which  ap[Vrtr  after  m  few  hours  of  high 
li'vnl  exposure  of  the  iuiim.i!  to  methylene 
(hioride  vapor,  or  the  glassware  (in  vitro) 
mixing  of  homogenized  aiiimai  or  human 
tissue  with  the  solvent.  In  a  number  of 
studies  the  effect  in  the  whole  animal  is 
transient. 

2  There  is  no  evidence  to  conne(  t  the 
acute  toxic  effect,  or  single  strand  breaks  of 
DNA  after  acute  exposure,  to  the  <  hronic 
effect  of  lung  or  liver  injury,  or  cancer.  *    *    ' 

Dr.  Maronpot  [Ex.  126-22!  was 
concerned  that  the  vacuoiation  observed 
in  Clara  cells  was  not  reproduced  in  the 
NIEHS  mechanistic  studies.  HSIA 
responded  to  this  concern  by  remarking 
that  the  vacuoiation  could  onlv  he 
found  after  single  exposures  to  .MC.  and 
that  the  vacuoiation  of  Clara  cells  was 
also  associated  with  increa,sed  DNA 
synthesis  in  these  cells.  The  fact  that 
this  response  was  only  observed  after 
single  exposures  to  MC  again  raises  the 
issue  of  the  transience  of  this  response 
atid  its  relevance  to  MC  carcinogenesis. 

Increased  ceil  turnover. 

In  these  studies  on  genotoxicitv,  the 
authors  remarked  that  increased  cell 
turnover  was  observed  in  the  lung 
(transient  increase  in  DNA  synthesis 
after  single  exposures  to  .MC;).  Dr.  Daniel 
Byrd  jEx.  126-,32|  also  coiumented  on 
the  DNA  synthesis  issue.  Cating  an  HSI.\ 
study,  he  contended  that  there  appeared 
to  be  a  common  tnechanism  of  action 
between  the  lung  and  the  liver  since 
increased  DNA  synthesis  was  observed 
in  both  tissues.  Dr.  Maronpot  of  the 
NIEHS  |Ex.  126-221  disagreed,  stating. 

The  purported  "liver  growth"  in 
methylene  chloride-exposed  mice  is 
actually  an  increase  in  liver  weight 


attributable  to  accumulation  of  glycogen 
within  hepatocytes.  There  is  no 
evidence  of  replicative  DNA  synthesis 
(cell  proliferation)  in  the  liver  of 
methylene  chloride-treated  niu.e,  and. 
hence,  actual  increases  in  the  numbers 
of  hepatocytes  did  not  occur.  *    *   *  It  is 
noteworthy  that  recovery  to  normal  liver 
weight  occurs  within  two  weeks  after 
cessation  of  exposure  to  methylene 
chloride. 

OSHA  agrees  with  Dr.  Maronpot  that  no 
data  in  the  rulemaking  record  show 
increases  in  liver  cell  pro.  ,eration  as 
the  result  of  MC:  exposure,  although 
increased  DN,'\  synthesis  was  actively 
searched  for  in  the  NIEHS  mechani.sti( 
and  other  studies.  The  increased  D.NA 
synthesis  observed  in  mouse  Clara  ceils 
is  a  transient  phenomenon  that  has  not 
been  clearly  linked  to  carcinogenesis  in 
the  niou.se.  In  any  event,  cell 
proliferation  is  not  necessarily  related  in 
an\  way  to  t:arcinogenesis  and  is  often 
uncorrelated  with  the  doses  u.sed  in 
bioassays  and  the  tumor  rates 
themselves.  .Many  substances  that  cause 
prolonged  cell  proliferation  do  not 
cau.se  tumor  formation  and  vice  versa 
lEx.  126-22],  and  many  experts  believe 
that  transient  increa.ses  in  cell 
proliferation,  such  as  .seen  with  MC, 
cannot  account  for  the  carcinogenic 
effect.  Further  discussion  of  cell 
turnover  as  a  mechanism  of 
can  inogenicity  is  discu.ssed  below 
under  "Non-genotoxic  mec.hanisms." 
Clara  cell  as  the  mouse  hmg  tumor 
cell  of  origin. 

Another  issue  rai.sed  by  commenters 
concerned  the  cell  of  origin  of  the 
mouse  lung  tumors  The  mouse  lung  has 
a  higher  proportion  of  Clara  cells  than 
the  human  lung.  The  investigators 
hypothesized  that  if  the  Clara  cell  were 
the  mouse  lung  tumor  cell  of  origin,  the 
risk  estimated  from  the  mouse  lung 
tumor  data  may  overstate  human  risk 
because  humans  have  fewer  Clara  cells, 
and  therefore  fewer  potential  target 
cells. 

Green  et  al.  have  fotrused  much  of 

their  research  efforts  into  determining 
the  mechanism  of  action  of  .MC  m 
mou.se  lung  and  liver.  In  lung  tissue,  as 
described  abovt;.  they  concentrated  on 
experiments  addressing  the  In  pothesis 
that  the  mouse  Clara  cell  is  the  cell  of 
origin  of  the  mouse  lung  tumors 
okserved  in  the  NTP  bioas.sav.  Dr 
Daniel  Byrd  [Ex.  12B-.32|  indicated  that 
lie  believed  that  the  data  presented 
supported  tliis  conclusion.  He  stated. 
Mouse  lung  tumors  most  likely  ari.se 
from  damaged  Clara  cells,  although  n 
lew  pathologists  continue  to  speculate 
that  mouse  lung  tumors  arise  from  other 


lung  cells,  such  as  Type  II 
pneumo<;vtes.  ' 

In  contrast.  Dr  Maronpot  of  the 
NIEHS  lEx.  126-221  disagreed  with  that 

statement,  indicating  that 

current  belief  among  researchers  is  that 
mouse  lung  tumors  arise  from  Type  II 
pneumocytes  rather  than  Clara  (-ells  " 
Dr.  Melnick  !Ex   126-33|  suggested  that 
the  HSIA  data  are  not  (onsistent  with 
the  hypothesis  that  the  Clara  cell  is  the 
tumor  cell  of  origin.  He  stated, 

DNA  damage  was  delected  in  lungs  of  mice 
exposed  to  2000  ppm  methylene  chloride, 
however,  no  significant  increase  in  DNA 
suigle  strdn(t  breaks  was  observed  in  Clara 
cells  isolated  from  mice  exposed  to  4000 
ppm  methylene  chloride.  This  observation 
does  not  support  the  conclusion  that  Clara 
cells  were  the  cells  of  origin  of  methylene 
chloride-induced  mouse  lung  tumors. 

In  their  paper,  Graves  et  al.  [Ex.  120] 
explain  their  results  as  follows. 

Attempts  to  measure  DNA  damage  in  Clara 
cells  isolated  from  mice  which  had  been 
exposed  to  MC;  in  vivo  were  unsuccessful. 
*   *    '  (i|t  is  possible  that  cells  extensively 
damaged  tiy  M(;  do  not  survive  the  isolation 
procedure.  The  observation  that  the  in  vivo 
vacuoiation  of  Clara  cells  observed  after  MC 
treatment  is  not  seen  in  vitn)  when  the  cells 
are  isolated  from  the  damaged  lungs  supports 
this  proposal. 

This  means  'hat  the  authors  could 
induce  ss  breaks  in  the  DNA  of  Clara 
cells  in  vitro,  but  in  mice  exposed  to  MC 
in  vivo,  it  is  not  clear  that  the  D\.^  ss 
breaks  observed  in  lung  tissue  were 
concentrated  in  the  Clara  cells.  In  fact, 
the  authors  state. 

Since  Clara  cells  represent  only  5%  of  the 
total  lung  cell  pi  pulation,  the  DNA  ss  breaks 
observed  in  vivo  may  not  exclusively  result 
from  damage  to  this  cell  population. 

OSH.A  believes  that  these  issues  raise 
serious  doubts  as  to  whether  current 
evidence  supports  the  determination 
that  the  Clara  cell  is  the  cell  of  origin 
of  the  mouse  lung  tumors.  Although  the 
absence  of  increased  ss  breaks  is  not 
necessarily  an  .ndication  of  lack  of 
genotoxicity.  the  presence  of  ss  breaks 
in  lung  tissue  (and  apparently  not 
concentrated  in  Clara  cells)  reveals  an 
inconsistency  in  HSIA's  argument: 
either  the  ss  breaks  are  irrelevant  or 
Clara  cells  an?  not  the  cells  of  origin,  or 
both.  Further  d'scussion  of  the  issues 
surrounding  identiru;ation  of  the  Clara 
cell  as  cell  of  origin  for  mouse  lung 
tumors  is  contaned  btlow  under  "Non- 
genotoxic  met,hanisms  of 
carcinogenesis." 

Ability  of  MC  reactive  metabolites  to 
cross  membranes. 

Although  no  data  were  presented  hv 
(he  HSIA  to  address  this  issue  directly, 
several  of  the  HSIA  papers  and  the 
act  ompanving  letters  postulate  that  the 
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reactive  metabolites  of  the  GST  pathway 
are  too  short-lived  to  cross  membranes. 
This  argument  is  used  in  combination 
with  the  claim  of  high  concentrations  of 
themRNA  for  the  GSTTl-l*  in  the 
nuclei  of  mouse  cells  (but  not  those  of 
rats  and  humans)  to  support  the 
contention  that  humans  are  not  at  risk 
of  developing  cancer  after  exposure  to 
MC.  The  reasoning  is  as  follows:  (1) 
Mice  are  the  only  species  to  have  high 
concentrations  of  GST  Tl-1*  in  the 
nucleus  of  lung  and  liver  cells.  (2)  The 
reactive  metabolites  of  the  GST  pathway 
are  too  short-lived  to  cross  the  nuclear 
membrane.  (3)  In  order  to  produce  a 
carcinogenic  effect,  reactive  metabolites 
must  be  produced  inside  the  nucleus  in 
proximity  to  the  DNA.  (4)  Because  the 
mouse  has  high  concentrations  of  these 
enzymes  in  the  nucleus  (and  rats  and 
humans  do  not),  the  mouse  is  uniquely 
susceptible  to  lung  and  liver  cancer  after 
exposure  to  MC.  (5)  Therefore,  there  is 
no  risk  of  humans  developing  cancer 
after  exposure  to  MC. 

Some  commenters  iExs.  126-12,  126- 
30.  126-331  maintained  that  HSIA's 
submitted  studies  do  not  support  this 
argument.  .As  discussed  subsequently, 
the  probe  used  in  these  experiments 
measured  GST  Tl-1*  mR.NA.  not  the 
isozyme  itself.  There  is  luM  neces.sarily 
a  correlation  between  the  intracellular 
concentration  of  niRNA  and  the 
concentration  of  enzyme  at  a  specific 
locus.  In  addition,  one  would  expect 
there  to  be  higher  mRN.A  outside  the 
nucleus  (since  that  is  where  the  enzyme 
is  transcribed  from  the  niRNA),  even  if 
the  enzyme  were  subsequently 
concentrated  inside  the  nucleus. 
Additionally,  as  discussed  previously, 
some  of  the  evidence  presented  by  HSIA 
suggests  that  the  metabolites  can  be 
generated  outside  the  cell  (not  simply 
outside  the  nuclear  nienibrane)  and 
interact  with  the  DNA.  Specifically,  Dr. 
Dale  Hattis  (Ex.  126-121  has  remarked 
that. 

*   *   *  as  long  as  these  reaction  and 
detoxification  processes  are  ncit  infinitely  fast 
(and  in  principle  they  cannot  be  infinitely 
fast),  a  finitn  fraction  of  the  activated 
metabolite  molecules  must  reach  the  DNA 
and  react.  Even  though  this  rhain  of  events 
is  required  by  our  basic  understanding  of  the 
relevant  kinetic  prof.esses.  in  this  case  we 
also  have  direct  empirical  evidence  that 
active  metabolites  need  not  tx-  generated  in 
a  cells  nucleus  in  order  to  reach  DNA  and 
do  damage  The  DN.A  stfjuence  mutations  of 
("iriives  and  (ireeii  \V.x.  122|  and  Graves  et  al. 
|Kx.  12)1.  and  the  DN.^  single  strand  breaks 
reported  bv  Graves  et  al.  jKx.  120|  for  CHO 
cells  were  all  produced  by  exposing 
mammalian  cells  to  a  tissue  culture  medium 
that  had  t)e«m  supplementeti  with  mouse 
metabolizing  enzymes  and  methylene 
chloride.  The  active  metabolites  in  those 


cases  were  necessarily  generated  from 
outside  of  the  cells,  not  just  in  the  cytoplasm 
of  the  cells  that  manifested  the  DNA  damage. 
Therefore,  the  claim  that  the  active 
glutathione  transferase  metabolite(s]  must  be 
generated  in  the  nucleus  and  would  be 
ineffective  if  generated  in  the  cytoplasm  is 
flatly  contradicted  by  HSIA's  own  evidence. 

HSIA  (Ex.  126-29]  strongly  disagreed 
that  their  results  should  be  interpreted 
in  this  way  and  countered  as  follows: 

The  investigators  had  to  use  a  suspension 
as.say  to  maximize  the  concentration  ratio  of 
methylene  chloride  to  cells  to  about  10''', 
and  to  optimize  the  GST  activity  from  mouse 
liver  preparation.  Only  under  these  extreme 
nonphysiological  conditions  with  a 
transformed  eel!  line  could  any  increase  in 
mutation  firequency  be  observed.  There  is 
absolutely  no  justification  for  assuming 
similar  conditions  in  humans,  where  GST 
activity  is  absent  or  at  very  low  levels  in  the 
cytoplasm  and  absent  in  the  nucleus. 

OSHA  disagrees  with  HSIA,  however, 
and  finds  Dr.  Hattis'  and  the  other 
commenters'  reasoning  more  sound.  The 
results  of  these  experiments  indicate 
that  the  metabolites  of  MC  are  stable 
enough  to  cross  the  cellular  and  the 
nuclear  membrane  to  interact  with 
DNA.  The  Agency  recognizes  that  these 
are  not  physiological  conditions,  but  the 
conditions  of  the  experiment  do  support 
the  common-sense  assumption  that 
enzymatic  metabolism  takes  place  in  the 
cytoplasm  of  mouse  cells  and  show  that 
some  fraction  of  the  GST  metabolite(s) 
is  stable  enough  to  cross  membranes  in 
the  cell.  Thus,  the  Agency  believes  that 
the  observed  tumorigenesis  in  the 
mouse  is  not  the  exclusive  result  of 
nuclear  MC  metabolism. 

Other  issues  pertaining  to 
genotoxicity. 

The  remaining  comments  on  these 
studies  focu.sed  on  more  general  issues 
such  as  the  genotoxicity  of  MC  and 
other  factors  related  to  the  GST 
metabolic  pathway  and  MC-induced 
carcinogenesis.  Dr.  Melnick  (Ex.  126- 
33]  remarked: 

Some  fundamental  questions  related  to  this 
mechanism  and  its  uniqueness  to  mouse  liver 
and  mouse  lung  carcinogenesis  are  also  not 
addres-sed  by  the  present  research.  For 
example,  why  do  tumors  not  develop  in  other 
organs  in  mice  that  also  have  high  levels  of 
GST  theta  (e.g..  kidney)? 

OSHA  believes  this  is  an  important 
question  that  reduces  the  strength  of 
HSIA's  contention  that  the  mouse 
responds  in  a  unique  way  to  MC.  The 
investigators  have  attempted  to  explain 
differences  in  potency  of  MC  with 
respect  to  liver  and  lung  carcinogenesis 
by  invoking  differences  in  DNA  repair 
rates  and  GST  metabolism  within  the 
nuclei  of  critical  cells.  However,  there 
are  other  tissues  which,  based  on  the 


HSIA  hypothesis,  ought  to  be  prime 
candidates  for  carcinogenesis.  The 
kidney,  besides  having  high  levels  of 
GST  theta,  also  has  a  slower  rate  of  DNA 
repair  than  the  liver.  It  would  appear  to 
be  a  logical  site  of  carcinogenesis  if 
HSIA's  hypothesis  is  correct.  OSHA 
believes  that  the  lack  of  tumor  response 
in  this  organ  (and  perhaps  other  logical 
sites)  indicates  that  the  hypothesis 
proposed  by  HSIA  fails  to  account  for 
all  relevant  observations. 

(2)  Non-genotnxic  mechanisms  of 
carcinogenesis.  Non-genotoxic 
me<:hanisms  of  action  have  also  been 
hypothesized  for  MC.  Increased  cell 
turnover,  due  to  cell  death  caused  by 
MC  toxicity,  could  theoretically  increase 
the  available  number  of  sites  for 
mutation  and  subsequent  tumor 
formation.  However,  there  is  only 
limited  evidence  of  increased  cell 
turnover  after  MC  exposure.  Casanova 
and  Heck  [Ex.  21-16|  observed 
increased  DNA  synthesis  in  lung  tissue 
of  mice  exposed  to  MC.  Green  et  al.  [Ex. 
105]  observed  Clara  cell  vacuolation, 
and  both  studies  measured  increased 
DNA  synthesis  on  the  first  day  of 
exposure  to  MC,  but  not  on  subsequent 
days  of  exposure.  Clara  cells  may  be 
targets  of  MC-induced  toxicity  because 
they  contain  higher  levels  of  MC- 
metabolizing  enzymes  and  are  therefore 
more  likely  to  generate  toxic  MC 
metabolites  (for  example,  carbon 
monoxide  is  known  to  poison  MFO 
enzymes).  Green  el  al.  suggested  that  the 
Clara  cell  was  the  cell  of  origin  of  the 
lung  tumors  observed  in  the  NTP  mouse 
study,  because  of  the  metabolic 
properties  of  these  cells  and  the 
increased  cell  turnover  observed  within 
a  day  of  MC  exposure  (in  addition  to  the 
DNA  damage  described  above  under  the 
section  entitled,  "Genotoxic 
mechanisms  of  carcinogenesis"). 

Green  et  al.  further  suggested  that  if 
the  cell  of  origin  of  the  mouse  lung 
tumors  was  the  Clara  cell,  humans 
would  be  at  substantially  less  risk  of 
lung  cancer,  because  humans  have 
proportionally  fewer  Clara  cells  than 
mice  do.  However,  OSHA  believes  that 
there  is  no  clear  evidence  confirming 
that  Clara  cells  were  the  cell  of  origin  of 
the  mouse  lung  tumors  (see  discussion 
above).  Other  cell  types  in  the  lung, 
such  as  the  Type  II  lung  cell,  also  have 
relatively  high  metabolic  activity  and 
could  be  the  site  of  origin  of  lung 
tumors.  These  cells  have  not  been 
studied  separately.  Further  studies  are 
needed  to  clarify  the  role  of  the  Clara 
cell  and  other  lung  cell  types  and  cells 
in  other  tissues  in  MC  carcinogenesis. 

(H  Increased  cell  division.  In  1994, 
Foster  et  al.  [Ex.  119]  investigated 
increased  cell  division  as  the 
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mechanism  of  action  of  MC  in  mouse 
lung  cells.  Specifically,  they  examined 
the  mechanism  of  MC]  action  on  the 
transient  vacuolation  of  bronchiolar 
cells  observed  following  single 
exposures  to  MC.  In  mice  exposed  to 
2000  and  4000  ppm  MC,  they  observed 
increased  numbers  of  vacuolated  cells 
in  the  bronchiolar  epithelium. 
Pretreatment  of  mice  with  a  cytochrome 
P4,')0  inhibitor  decreased  the  number  of 
vacuolated  cells,  while  pretreatment 
with  a  glutathione  depletor  did  not.  In 
a  replication  nf  the  observation  made  bv 
Green  et  al  and  described  above,  the 
authors  found  increased  cell  division 
(measured  as  incorporation  of  |.3H|- 
thymidine)  in  Clara  cells  isolated  from 
mice  exposed  to  4000  ppm  MC.  Thcv 
concluded: 

We  believe  that  these  results  strongly 

support  tht;  siippositinti  that  the  vacuolation 
of  thr  ClafH  ceils  is  due  to  a  tn.xic  metalxdile 
produced  hv  the  CYP  Icytochronie  l'-4.'i0i 
pathway  of  metabolism.  Furthermcjre  the 
most  likely  candidate  for  inducing  the 
change  is  thought  to  he  formyl  chloride. 

OSHA  agrees  that  these  observations 
indicate  that  increased  cell  turnover 
occiirs  in  Clara  cells  of  mice.  This  may 
possibly  he  a  partial  explanation  of  the 
mechanism,  but  only  a  partial  one.  In 
cases  where  cytotoxicity  has  been 
considered  to  be  an  explanation  for  risk 
oct.urring  oid>  at  "high"  doses,  this 
argument  is  confined  to  chemicals 
believed  to  act  non-genotoxically.  MC  is 
likely  to  be  a  genotoxic  carcinogen,  so 
even  if  cell  [)roliferation  is  a  factor,  the 
genotoxic  mechanism  would  be  the 
primary  mechanism  of  concern. 
Genotoxic  carcinogens  are  not  generally 
believed  to  have  a  threshold  and  the 
dose-respon.se  function  is  believed  to  be 
approximately  linear  at  low  doses.  In 
addition,  the  study  focused  on  one  type 
of  cell,  which  may  not  be  the  cell  of 
origin  for  lung  tumors.  Carcinogenicity 
in  humans  (as  well  as  in  mice  and  rats) 
seems  to  originate  from  various  cell 
types  in  various  tissues. 

[3]  Metabolism  nf  MC.  As  described 
above,  the  mechanism  of  carcinogenesis 
for  MC  is  not  known.  Numerous  studies 
over  many  years  have  explored 
numerous  possible  mechanisms  and 
have  provided  substantial  information 
regarding  the  metabolism  and  the 
probable  metabolite  responsible  for  the 
carcinogenic  effect.  As  discus.sed  in  the 
Health  Effects  section,  MC  is 
metabolized  by  two  pathwavs:  the 
mixed  function  oxidase  pathway  (MFO) 
and  the  glutathione  S-transferase  (GST) 
pathway.  Both  pathways  produce 
reactive  intermediates  which  potentially 
could  contribute  tp  a  genotoxic 
mechanism  of  carcinogenicity.  During 


development  of  the  PBPK  model  for  MC, 
Reitz  et  al.  found  that  tumor  mcidence 
correlated  with  the  estimated  amount  of 
GST  metabolite,  as  well  as  with  the 
amount  of  parent  compound 
administered,  but  not  with  the  amount 
of  MFO  metabolite  (Fx.  7-22,'i|.  The 
parent  MC  is  not  likely  to  act  as  a 
genotoxic  carcinogen  because  it  is  a 
fairly  non-reactive  compound.  In 
addition.  MC  blond  le.els  in  mice  were 
lower  than  in  rats,  so  il  MC  was  the 
carcinogenic  moiety,  one  would  expect 
the  risk  of  caru:er  in  rats  to  be  higher 
than  mice,  whereas  the  opposite  was 
otiserved.  C'onsideration  of  these  factors 
iias  led  many  investigators  to  conclude 
that  the  GST  pathway  is  responsible  for 
(  arcinogenesis  and  that  it  i    likely  to 
produce  a  genotoxic  carcinogenic 
moiety.  OSHA  has  reviewed  the  data 
available  on  mechanism  of  action  and 
has  concluded  that  the  most  plausible 
assumptuju  is  that  the  GST  pathway  is 
responsible  for  the  carcinogenic  action 
of  MC  and  that  this  should  be  taken  into 
af;count  in  the  quantitative  risk 
as.sessinent   This  represents  a  case- 
specific  departure  from  the  default 
assumption  that  the  administered  dose 
of  the  parent  compound  is  the  relevant 
metrir:  tor  exposure. 

Il)  SptTifir  GST  isnzyme(s) 
ri^sponsible  jar  MC  nwtabolism  to  the 
corcinngenic  metabolite.  Recent  work 
sponsored  by  the  HSIA  was  directed  at 
further  (.haracterization  of  the 
metabolism  ot  MC  bv  the  c;ST  pathway 
lExs.  121,  124,  124A1.  Specifically,  the 
HSIA  work  on  MC  metabolism  has 
focused  on  the  isolation  and  desi.ription 
ot  isozymes  in  the  GST  theta  i:lass  of 
enzymes,  which  HSIA  believes  are 
responsible  for  the  metabolism  of  MC  to 
the  carcinogenic  metabolite  in  mice. 
Mainwaring  et  al.  have  shown  tiiat  the 
GST  isomer  with  the  greatest  specific 
activitv  for  MC  is  a  member  of  the  theta 
class  of  GST.  |Fx.  121  jln  rats,  three 
members  of  the  theta  class  have  been 
identified,  GST  r,-5.  GST  12-12  and 
GST  13-1,3.  In  humans,  two  theta  class 
enzymes  have  been  identified.  GST  Tl- 
1  and  GST  T2-2  and  in  mice,  two  theta 
enzvmes  have  been  described.  GST  Tl- 
1*  and  GSTT2-2*  (also  known  as  GST 
MT-1  and  GST  MT-2).  According  to 
Mainwaring  et  al  jEx.  121 1,  rat  GST  5- 
.5  and  mouse  GST  Tl-1  *  have  similar 
specific  activity  toward  MC  and 
sequencing  studies  have  shown 
"*    •    *that  rat  5-5.  mouse  Tl-1*  and 
human  Tl-1  are  orthologous  proteins  as 
are  rat  12-12  and  mouse  T2-2*  and 
human  T2-2"  |Ex.  124A|. 

The  hypothesis  under  investigation  in 
this  work  was  that  the  enzvme  similar 
to  rat  GST  5-5  (mou.se  Tl-1  *  and 
human  Tl-1)  was  the  critical  enzyme 


responsible  for  metabolism  of  ,MC;  lo  the 
carcinogenic  metabolite,  and  that 
differences  in  the  interspecies  intra-  and 
inter-cellular  distributions  of  this 
isozyme  and  differences  m  genotoxu  ity 
would  be  !mpo:..mt  for  characterizing 
the  risk  of  carcinogenesis  after  exposure 
to  MC. 

In  order  to  examine  the  distribution  of 
the  GST  isozymes  of  uiterest,  the 
investigators  used  DNA  oligonucleotide 
atiti-sense  probes  c:omplementary  to 
three  regions  of  the  protein  ruic:leotide 
sequenc  es  of  rat  (iST  5-5,  mou.se  GST 
Tl-1*  and  human  GST  Tl-1  to  localize 
specific  mRNA  sequences  in  mouse,  rat 
and  human  liver  and  lung  tissue.  They 
also  used  an  antibody  raised  against  rat 
GST  12-12  to  localize  the  protein  itself 
lExs.  124,  124AI,  In  the  full  paper 
describing  these  experiments  |Ex. 
124AI.  Mainwaring  characterized  the 
results  of  this  study,  as  follows: 

The  mouse  enzymes  (Tl-1*  and  T2-2*| 
were  present  in  significantly  higher 
concentrations  in  I'Oth  liver  and  lung  than 
the  equivalent  enzymes  in  rat  and  human 
tissues.  In  mouse  liver,  both  enzvmes  were 
localized  in  limiting  plate  hopatocytes 
surrounding  the  central  vein,  in  bile  duct 
epithelial  ceils  and  in  the  nuclei  of 
hepatocytes.  In  i^t  liver  the  distribution  of 
GST  12-12  was  comparable  to  that  seen  for 
T2-2*  in  the  mouse.  GST  5-5  was  not 
localized  in  limiting  plate  hepatocytes  or  in 
nuclei  of  rat  liver.  The  levels  of  human 
transferase  Tl-1  in  the  liver  were  verv  low. 
with  an  even  distribution  throughout  the 
Icjbule.  The  GST  12-12  antibody  did  reveal 
high  concentration?  of  this  enzyme  in  human 
bile  ducts.  The  relative  amounts  of  the  theta 
enzymes  in  the  lur  .s.  of  the  three  species 
followed  the  pattern  seen  in  the  liver,  with 
very  high  concentrations  in  Clara  cells  and 
ciliated  cells  of  the  mouse  lung  and  much 
lower  levels  in  the  Clara  cells  only  of  rat 
lung.  Low  levels  of  human  transferase  Tl-1 
were  detcjcted  in  Clara  cells  and  ciliated  cells 
found  at  the  alveolar/bronchiolar  junction  of 
one  human  lung  sample.  The  enzyme  was 
entirely  absent  from  the  large  bronchioles. 

Mainwaring  et  al.  concluded  that: 

This  study  has  demonstrated  a  highly 
specific  distribution  of  the  theta  class  GSTs 
5-5  and  12-12  in  liver  and  lung  tissue  from 
mice,  rats  and  humans.  *   *   *  it  was  apparent 
from  these  studies  that  both  the  distribution 
and  concentration  of  theses  enzymes  differed 
markedly  between  the  three  species.  Whilst 
neither  mRNA  levels  nor  protein 
concentrations  necessarily  correspond  to 
active  enzyme,  the  distribution  shown  by  the 
mRNA  for  GST  12-12  was  quantitatively 
reflected  by  the  antibody  to  the  protein  of 
this  enzyme,  suggesting  that  these  techniques 
do.  in  this  case.  refle(  t  the  liistribution  of 
active  enzyme  Although  an  anlitxxts  to  GST 
5-5  is  not  HVHilable.  it  is  reasonable  to 
assume  that  mKNA  levels  for  this  enzvme  are 
similarly  representative  of  the  distribution  of 
active  enzyme. 

.■\n  understanding  of  the  cellular  and  sub- 
cellular  distribution  (jf  GST  5-5  has  provided 
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an  explanation  for  the  species  sfjecificity  of 
the  mouse  lung  and  liver  carcinogen 
methylene  chloride,  and  has  provided 
reassurance  that  humans  are  not  at  risk  from 
exposure  to  this  chemical 

(ii)  Issues  raised  pertaining  to 
metabolic  studies.  Many  commenters 
commended  the  HSIA  for  providing 
new  information  on  the  mec:hanism  of 
action  of  MC  and  for  conrirming 
previous  quantitative  studies  of  the 
interspecies  differences  in  MC. 
metabolism.  However,  commenters  also 
raised  several  specific  issues  regarding 
the  conduct  and  interpretation  of  these 
experiments. 

Correlation  of  mR\'A  concentrations 
with  enzyme  concentrations. 

Mainwaring  et  al  |Ex.  124AI 
correlated  the  inter-  and  intra-cellular 
distribution  of  the  mRNA  for  GST  12- 
12  in  the  rat  with  the  distribution  of  the 
antibody  for  GST  12-12.  They  stated 
that  it  is  reasonable  to  assume  that  since 
the  protein  and  mRNA  for  the  12-12 
isomer  have  similar  distributions,  the 
protein  for  the  5-5  isomer  would 
distribute  in  the  same  manner  as  the 
mRNA  for  the  5-5  isomer.  In  support  of 
their  assumption,  they  noted  that  there 
is  80%  homology  between  the  5-5  and 
12-12  isom.er.  Some  commenters 
believed  that  this  was  not  a  reasonable 
assumption  and  that  there  was  no 
reason  to  believe  that  the  distribution  of 
the  GST  5-5  isomer  protein  would 
correlate  with  the  distribution  of  the 
GST  5-5  mRNA  simply  because  there 
seemed  to  be  a  correlation  in  the  12-12 
isomer  protein  and  mRNA  distributions 
[E.XS.  126-7.  126-161.  OSHA  concurs 
with  these  commenters,  and  until  there 
is  actual  measurement  of  the  GST  5-5 
protein.  OSHA  does  not  lielieve  that  the 
question  of  the  actual  distribution  of 
GST  .5-5  isozyine  will  have  been  settled. 


More  importantly,  several 
commenters  stressed  that  it  was  mRNA 
that  was  actually  observed  in  these 
studies,  and  mRNA  levels  do  not 
necessarily  correspond  to  either  protein 
levels  or  protein  activity  within  a  cell 
(Exs.  126-7.  126-16,  126-28,  126-30, 
126-32].  Although  Mainwaring  et  al. 
acknowledge  this  fact  [Ex.  124A],  the 
conclusions  reached  by  the  authors  still 
suggest  that  measurement  of  mRNA  is 
equivalent  to  measurement  of  enzyme 
activity.  Referring  to  the  conclusions 
drawn  by  Mainwaring  et  al..  Dr.  Lorenz 
Rhomberg  |Ex.  126-16]  commented: 

This  interpretation  of  mRN.^  distribution  is 
profoundly  in  error  and  contradicts  some  of 
the  most  well  established  and  fundamental 
principles  of  molecular  biology.*   *   * 
Finding  mRNA  in  the  nucleus  is 
unsurprising  and  uninformative  about  the 
eventual  location  of  the  protein  products. 
Detecting  mRNA  only  reveals  that  the  cell 
may  be  presumed  to  be  manufacturing  the 
corresponding  protein. 

Dr.  Rhomberg  was  also  concerned  that 
the  concentration  of  GST  Tl-1  *  in  the 
nucleus  of  mice  may  be  an  artifact  of  the 
experimental  conditions,  resulting, 
perhaps,  from  a  burst  of  mRNA 
synthesis.  The  concern  that  .  le  apparent 
nuclear  concentration  of  GSI  may  be  an 
artifact  was  echoed  by  Dr.  Douglas  A. 
Bell  of  the  National  Institute  for 
Environmental  Health  Sciences  [Ex. 
126-26],  He  stated: 

Why  the  [intracellular]  distribution  should 
be  different  among  spmcies  is  unclear  and 
unusual.  Differences  in  processing  of  the 
nuclear  RNA  transcript  from  full  length  pre- 
mRNA  may  be  the  underlying  cause  of  this 
phenomenon  (or  perhaps  there  is  a 
transcribed  pseudogene  that  is  complicating 
the  process). 

Because  of  the  specific  cellular 
mechanisms  that  would  be  required  to 
concentrate  a  protein  in  the  nucleus.  Dr. 


Rhomberg  [Ex.  126-16]  indicated  that 
translocation  of  the  GST  5-5  protein  to 
the  nucleus  only  in  mice  seemed 
unlikely.  He  stated: 

It  seems  implausible  *   *   *  that  for  a  series 
of  orthologous  proteins,  such  localization 
would  be  found  in  a  particular  species  and 
not  in  other  species. 

OSHA  agrees  with  the  comments  made 
by  Dr.  Rhomberg  and  Dr.  Bell  on  this 
issue,  and  concludes  that  the 
concentration  of  mRNA  at  a  particular 
cellular  site  does  not  necessarily 
correlate  with  concentration  of  the 
enzyme  itself.  OSHA  believes  that 
caution  should  be  used  when 
interpreting  the  results  of  these 
experiments. 

Attribution  of  GST  metabolizing 
activity  to  a  single  GST  isozyme. 

Concern  was  also  raised  about  the 
validity  of  attributing  all  of  the 
glutathione  S-transferase  metabolism  of 
MC  to  one  isomer  of  the  theta  class  [Exs. 
126-7,  126-12].  In  particular,  Dr.  Dale 
Hattis  noted  that  there  was  less  enzyme 
activity  eluting  coincident  with  the  peak 
identified  as  the  5-5  form  than  that 
eluting  at  pH  8,  which  was  not  believed 
to  correspond  to  the  5-5  form.  Dr. 
Ronald  Brown  described  results  from  a 
paper  by  Blocki  (1994)  [Ex.  127-22] 
which  showed  that  "expression  of  the 
[5-5]  isozyme  contributes  50%  of  the 
total  GST  activity  toward  this 
substrate."  This  leaves  the  question 
open  as  to  whether  isozymes  which  may 
have  lower  specific  activity  for  MC  but 
which  may  be  expressed  in  much 
greater  abundance  (particularly  ]i  4-4), 
could  contribute  as  much  as  the 
remaining  50%  of  the  total  GST 
metabolism  (see  Table  VI-1,  reproduced 
below  from  Dr.  Brown's  comment  [Ex. 
126-7],  original  source  Blocki  et  al. 
(1994)  [Ex.  127-22]). 


Table  Vl-1 .— Reumive  Contribution  of  Different  Rat  Liver  Glutathione  S-Transferases  in  Dighloromethane 

Metabolism  to  Formaldehyde 


Glutathione  S-transferases 

a  Class 

>i  Class 

e  Class 

Comparatrve  parameter  (units)        

1-1 +1-2+2-2 

<0.1 

6.4 

<10 

<1.5 

3-3 

7 

0.7 

49 

11 

3-4 
11 
0.3 
33 

7 

23 

0.6 

138 

32 

^-5-5         1         M3/t 

Specific  activity  (nnrx)</min/mg  of  protein)  

%  Cytosolic  pfotein  (%  of  total  in  liver)  

Total  activity  (nmol/min/g  of  liver  protein)  

%  Total  activity-  

11,000 

0.002 
22 
50 

9 

0.005 
0.45 
0.1 

•Data  from  Meyers  et  al  ,  I99i 

"Data  for  1 3,000  motecular  weight  glutattiione  transferase  from  Blocki  et  ai., 

'  Assuming  Vmax  conditions  for  each. 


1992. 


In  addition.  Mainwaring  et  al.  (Ex. 
124A1  noted  that  the  "substrate 
specificity  of  GST  12-12  is  currentlv 
poorly  characterized."  although  the 
purified  enzyme  has  no  activity  toward 


MC.  As  described  above,  these  enzymes 
appear  to  be  very  labile  upon 
purification.  Therefore,  it  is  unclear 
how  much  the  12-12  isomer  itself  may 
contribute  to  MC  metabolism.  As  Dr. 


Kenneth  T.  Bogen  stated,  "*  *  *  while 
the  substrate  specificity  of  GST  12-12 
may  currently  be  poorly  characterized, 
current  data  do  not  appear  to  rule  out 
GST  12-12  specificity  toward  MC." 
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Limited  human  samples  and  human 
polymorphism  in  the  GST  theta  genes. 

Several  comnienters  expressed 
concern  for  the  limited  number  of 
human  samples  (one  pooled  lung 
sample  and  less  than  40  human  liver 
samples  have  been  assayed)  and  the 
potential  effect  of  a  known  human 
polymorphism  for  the  glutathione  S- 
transferase  theta_  class  genes  on  risk 
estimations  [Exs'  126-7,  126-16,  126- 
26,  126-35|.  Specifically,  commenters 
raised  concerns  that  there  may  be  a  large 
subpopulation  of  GST  conjugators  who 
may  be  at  increased  risk  from  MC 
exposure  that  has  not  been  adequately 
characterized  in  the  limited  number  of 
human  samples  (especially  lung 
samples)  that  have  been  tested.  HSIA 
objected  to  these  comments,  stating, 

ThR  human  tissue  data  base  for  the 
metabolism  of  methylene  chloride  by  the 
GST  pathway  is  one  of  the  largest,  if  not  the 
largest,  available  for  this  type  of  risk 
assessment.  To  discount  it  based  on 
arguments  concerning  hypothetical 
polymorphisms,  as  these  commenters  urge 
OSHA  to  do,  would  be  contrary  to  the 
message  consistently  put  forward  bv  the 
National  Academy  of  Sciences  and  regulatory 
authorities  for  the  past  decade.  *    '    *" 

In  fact,  the  National  Academy  of 
Sciences  report  cited  by  HSIA,  "Science 
and  Judgement  in  Risk  Assessment" 
does  encourage  agencies  to  make  use  of 
biologically-based  models,  but  cautions 
that  using  them  without  adequately 
considering  human  variability  would  be 
a  step  backwards: 

EPA  has  not  sufficiently  accounted  for 
Interindividual  variability  in  biologic 
characteristics  when  it  has  used  various 
physiologic  or  biologically  based  risk- 
assessment  models.  The  validity  of  many  of 
these  models  and  assumptions  depends 
crucially  on  the  accuracy  and  precision  of  the 
human  biological  characteristics  that  drive 
them.  In  a  wide  variety  of  cases, 
interindividual  variation  can  swamp  the 
simple  measurement  uncertainty  or  the 
uncertainty  in  modeling  that  is  inherent  in 
deriving  estimates  for  the  "average"  |>erson. 

The  Academy  goes  on  to  recommend 
specifically  that  making  "reasonable 
inferences"  about  interindividual 
variation  is  required,  rather  than 
assuming  that  no  such  variation  exists: 

Even  when  the  alternative  to  the  default 
model  hinges  on  a  qualitative,  ra.her  than  a 
quantitative,  distinction,  such  as  tfie  {xjssible 
irrelevance  to  humans  of  the  alpha-2u- 
globulin  mechanism  involved  in  the 
initiation  of  some  male  rat  kidney  tumors, 
the  new  model  must  be  checked  against  the 
possibility  that  some  humans  are 
qualitatively  different  from  the  norm.  Any 
alternative  assumption  might  be  flawed,  if  it 
turns  out  to  be  biologically  inappropriate  for 
some  fraction  of  the  human  population. 

When  EPA  proposes  to  adopt  an  alternative 
risk-assessment  as.sumption  *   *    *  it  should 


consider  human  interindividual  variability  in 
estimating  the  model  parameters  or  verifying 
the  assumption  of  'irrelevance."  If  the  data 
are  not  available  that  would  enable  EPA  to 
take  account  of  human  variability.  EPA 
should  be  free  to  make  anv  reasonable 
inferences  about  its  extent  and  impat  t  (rather 
than  having  to  C(3llect  or  await  such  data),  bul 
should  encourage  interested  parties  to  collect 
and  provide  the  necessary  data 

OSHA  believes  HSIA  has 
misinterpreted  the  NAS 
recommendations,  and  further  disagrees 
with  HSIA  that  the  polymorphism  is 
"hypothetical."  Investigators  have 
demonstrated  this  polymorphism  in 
human  GST  and  have  shown  how  the 
polymorphism  varies  across  races  |Exs. 
127-7,  127-9,  127-17,  127-21,  127-23, 
127-24.  127-25).  OSHA  agrees  with  the 
commenters  that  a  human 
polymorphism  in  the  GST  theta  genes 
may  increa.se  concern  for  individuals 
that  may  be  at  higher  risk  from  exposure 
to  MC  due  to  their  genetic  make-up.  The 
Agency  has  considered  sensitive 
subpopulations  in  the  development  of 
health  standards,  including  this 
rulemaking.  For  example,  the 
subpopulation  of  workers  with  silent  or 
symptomatic  heart  disease  was 
considered  in  assessing  the  cardiac  risks 
of  MC  (due  to  its  metaboJism  to  carbon 
monoxide).  The  variation  in  enzyme 
activity  raises  additional  uncertainty  in 
the  use  of  human  data  to  support  the 
hypothesis  that  mice  are  uniquely 
sensitive  to  MC  carcinogenicity. 
However,  for  purposes  of  quantitative 
analysis,  the  Agency  has  not  attempted 
to  systematically  adjust  the  risk 
estimates  based  on  ;•,  "high  GST 
metabolizing"  individual  because  the 
frequency  and  impact  of  such 
polymorphisms  have  not  been  clearly 
worked  out. 

Target  site  of  MC  carcinogenesis  in 
mice  versus  humans. 

Drs.  Brown  and  Melnick  |Exs.  126-7. 
126-33]  also  raised  the  possibility  that 
the  target  site  for  MC  carcinogenesis 
may  be  different  in  humans  than  in 
mice  or  rats.  Specifically,  research  on 
the  occurrence  of  theta  isomers  of  GST 
in  human  blood  was  described.  The 
characterization  of  GST  metabolism  in 
human  erj'throcytes  [Exs.  127-11,  127- 
12]  suggests  the  possibility  of  the  bone 
marrow  as  a  potential  target  of  MC 
carcinogenesis  and  also  the  potential  for 
metabolism  in  the  blood  and 
translocation  of  the  metabolites  to  a 
variety  of  potential  targets.  The  HSIA 
discounted  human  blood  metabolism  of 
MC,  stating. 

The  'very  high  capacity  to  conjugate 
methylene  chloride'  mentioned  by  Brown  is 
in  fact  very^  low,  approximately  40- fold  lower 


than  the  highest  ac:tivity  detected  in  human 
liver 

OSHA  believes  that  although  the 
specific  activity  in  the  blood  may  be 
lower  than  the  human  liver  activity,  the 
total  activity  of  tite  GST  enzymes  in 
blood  and  marrow  may  be  significant 
when  one  also  considers  the  volume  of 
these  compartments.  OSHA  also  notes 
that  interspecies  tumor  site  cont.ordance 
is  not  necessarily  expected,  and  it  is 
prudent  to  consider  any  human  tissues 
which  have  the  potential  to  metabolize 
MC  to  the  putative  carcinogen. 

Concentration  of  protein 
complementary  to  rat  GST  12-12  m 
human  bile  darts 

Dr.  Bogeii  |Ex.  126-15]  commented 
specifically  on  the  human  liver  protein 
complementary  to  the  antibody  to  rat 
GST  12-12  protein.  In  particular  he  was 
concerned  that  high  concentrations  of 
this  enzyme  were  reported  in  bile  ducts 
of  the  human  liver.  He  noted. 

With  regard  to  potential  human 
carcinogenicity  of  M(I  relative  to  its  known 
carcinogenic  potential  in  mice,  it  seems  to 
me  that  these  particular  data  ought  not  to 
redui  (•  regulatory  (oncerii,  but  rather  ought 
to  increase  regulatorv  i oik  ern.  in  view  of  the 
fart  that  bile  duel  epithelium  cells  are  the 
most  likely  stem  rells  lor  hepat(K:vtes,  •    •    • 
Thus  hepatiKellular  bile-dui  t  epithelial  cells 
are  likely  to  play  an  important  role  in  liver 
carcinogenesis  in  l)oth  mice  and  humans. 

OSHA  agrees  with  Dr.  Bogen's 
concerns  and  also  notes  that  in  the 
cohort  study  of  textile  workers 
coiiducted  b\  Hoescht-Celanese  (Ex.  7- 
2601.  an  excess  of  biliary  cancers  was 
observed  in  those  workers  exposed  to 
the  highest  concentrations  of  MC  and 
those  with  the  longest  latent  \  period 
between  exposure  and  disease  II  the 
HSIA  theory  is  correct  (i.e.,  a  single 
isozyme  is  the  culprit),  then  finding 
high  levels  of  this  isozyme  in  human 
bile  duct  is  strong  evidence  implicating 
MC  in  human  carcinogenesis. 

Interpretation  of  data  as  qualitative 
versus  quantitative  differences 

Perhaps  most  importantly  for  the 
purposes  of  MC  risk  asst;ssment.  several 
commenters  remarked  that  OSHA 
should  use  caution  when  interpreting 
the  data  from  the  HSIA  submissions, 
because  any  interspecies  differenc;es  are 
rightly  considered  first  as  quantitative 
rather  than  qualitative  ones  In  part,  the 
commenters  i  autioned  that  one  should 
pay  special  attention  to  the  threshold  of 
detecrtion  in  all  assavs.  As  Dr.  Andrew 
Salmon  stated. 

(jreen  and  co-workers  have  consistently 
conhised  their  inability  to  measure  a  result 
or  parameter  value  due  to  its  magnitude  or 
frequency  of  occurrence  b<'ing  below  their 
threshold  for  practical  detection,  with  a  true 
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zero  value  fur  the  parameter  or  zero  risk  of 
an  (xxiirrenco  |Kx.  126-361 

OSHA  agrees  that  caution  should  be 
used  when  attempting  to  characterize  a 
difference  between  species  as  an 
absolute  qualitative  difference.  A  much 
higher  burden  of  proof  is  required  to 
support  a  claim  of  zero  risk  than  of 
diminished  risk.  (This  higher  burden  is 
due  to  the  need  to  consider  assay 
sensitivity  and  other  factors:  the  fact 
that  the  conseciuences  nf  Incorretrtiv 
concluding  that  humans  are  at  zero  risk 
are  particularly  dire  oidy  adds  to  the 
already  high  threshold  of  scientific- 
evidence  needed  to  successfully  make 
such  a  claim).  In  the  case  of  MC, 
humans  clearly  have  the  ability  to 
metabolize  MC  via  the  GST  pathway 
lExs.  21-.'53,  127-ir)|.  Even  ifthe 
enzyme  concentration  of  GSTTl-1* 
itself  actually  o<:curs  only  in  the  nuclei 
of  mouse  lung  or  liver  (as  opposed  to 
the  concentration  of  mRNA,  which  may 
or  may  not  be  localized  differentiv 
within  mouse  c:ells)   it  is  still  unclear 
what  impact  (if  any)  this  fact  would 
have  on  the  characterization  of  human 
cancer  risks  for  MC.  OSH.\  believes  that 
the  statement  that  there  are  absolute 
species  differences  in  the  activity  and 
intracellular  distribution  of  GST  5-5  is 
highly  spei.ulative  and  is  not  supported 
by  the  data  presented  to  date,  because 
the  data  presented  refers  to  the 
distribution  of  mRNA  for  (iST  5-,t.  not 
the  enzyme  concentrations  or  activity 
levels  of  the  enzyme;  there  is  no 
quantification  of  the  intracellular  levels 
of  the  mRNA  or  enzyme  levels,  only 
photographic  representations;  and  there 
is  no  evidence  that  any  potential 
difference  in  enzyme  activity  (when 
those  experiments  are  completed) 
would  be  greater  than  the  difference 
already  predicted  from  allometric 
scaling  considerations. 

Cnnckislon'i  reached  by  the  HSIA 

HSIA  concluded  from  these  studies 
that  because  of  a  qualitativf  inter- 
species difference  in  the  distribution  of 
the  GST  theta  enzyme  respimsible  for 
MC  carcinogenesis,  humans  would  not 
be  at  risk  of  developing  cancer  under 
"foreseeable  conditions  of  exposure." 
Although  some  commenters  agreed  with 
the  conclusions  reached  hv  the  HSIA 
leg..  Ex.s.  12B-10.  12fV-l.T.'  12f>-20i, 
many  commenters  strongly  disagreed 
with  this  interpretation  of  these  data 
pertaining  to  the  risk  assessment  for 
MC.  These  commenters  leg.,  Exs.  126- 
7, 126-11.  126-12,  126-15.  126-16, 
126-22,  126-26,  126-30,  126-36|  were 
concerned  that  the  question  was  in 
reality  an  issue  of  quantitation  of 
enzyme,  not  a  qualitative  difference  in 


metabolism.  Dr.  Lorenz  Rhomberg 
commented: 

The  question  is,  is  there  any  basis  for 
believing  that  the  species  difference  in 
activity  suggested  by  the  mR.^^.^  data  is 
greater  than  has  been  previously  supposed? 
It  should  be  emphasized  that  some  degree 
of  species  difference  in  metabolic  activity  is 
expected  even  under  the  default  cross- 
sfHjcies  extrapolation  methods.  That  is,  in 
keeping  with  the  general  pattern  of  scaling  (jf 
physiological  prot;esses  across  species, 
general  metabolic  rates  are  presumed  to  be 
lower  on  a  per  unit  of  tissue  basis  in  larger 
animals.  As  a  default,  this  pattern  can  be 
presumed  to  apply  to  individual  metabolic 
pathways  as  well,  although  data  on  species- 
species  activities  can  be  used  in  place  of  such 
defaults  if  available. 

If  species-species  activities  are  discovered 
.by  experiment  to  be  less  in  humans  than  in 
mice  to  the  degree  already  anticipated  by 
allometry,  then  the  experiments  are  simply 
confirming  the  default  and  no  change  in  the 
human  risk  estimates  is  warranted,  if  humans 
have  a  metabolic  activity  different  than  the 
allometric  prediction,  the  incorporation  of 
such  estimates  into  PBPk  models  can  show 
different  human  risks  from  those  predicted 
under  the  default.  The  allometric  prediction 
is  that,  on  a  per  unit  of  tissue  basis,  humans 
should  have  about  7-fold  lower  activity  than 
mice  and  about  4-fold  lower  activity  than 
rats. 

Given  the  limit  of  detection  of  the  assay 
methods,  human  metabolic  activity  (or 
mRNA  levels)  only  a  bit  less  than  the 
allometric  expectation  of  7-fold  less  than 
mice  are  often  difficult  to  distinguish  from 
zero.  That  is,  claims  that  humans  have  no 
activity  (or  no  mRNA  production)  in  certain 
tissues  must  be  judged  in  the  light  of  the  fact 
that  only  a  small  change  from  the  already 
acknowledged  allometric  difference  can  often 
make  the  human  activity  undetectable.  A  20- 
fold  mouse-human  difference,  for  example, 
really  only  represents  a  3-foki  exaggeration  of 
the  7-fold  allometric  pattern,  yet  many  assays 
may  fail  to  reliably  characterize  a  20-fold 
difference  as  a  quantitative  difference  rather 
than  a  qualitative  difference. 

For  the  above  reasons,  claims  that  human 
metabolic  activity  in  activating  methylene 
chloride  are  so  low  as  to  be  essentially 
qualitatively  different  than  mice  should  be 
interpreted  with  great  caution.  In  fact, 
existing  assays  have  great  difficulty  in 
detecting  species  differences  in  metabolic 
activity  great  enough  to  markedly  challenge 
existing  risk  a.ssessments. 

Another  commenter  dist;ussed  the  fact 
that  cellular  levels  of  the  GST  ,5-5 
isoenzyme  would  be  expected  to  be 
di.stributed  unevenly  across  cells, 
putting  some  cells  at  greater  or  lesser 
risk.  This  would  tend  to  average  out 
over  a  tissue  and  would  be  best 
described  by  tissue  metabolism  data. 
Other  commenters  remarked  that  there 
was  no  need  to  adju.st  the  risk  estimates 
ba.sed  on  these  studies  because  current 
pharmacokinetic  models  already 
ai:count  for  interspecies  differences  in 
metabolism.  Although  OSHA  has 


incorporated  data  from  these  studies, 
especially  in  its  "alternative  analysis," 
OSHA  agrees  with  Dr.  Rhomberg  and 
the  other  commenters  who  have  taken 
exception  to  the  HSIA  conclusions. 

The  Agency  does  not  accept  the  HSIA 
characterization  of  the  results  of  the 
summarized  studies.  OSHA  has 
determined  that  no  evidence  has  yet 
been  presented  that  demonstrates  that 
humans  are  not  at  risk  of  developing 
cancer  after  exposure  to  MC.  At  most, 
the  presented  studies  suggest  a 
quantitative  inter-species  difference  in 
MC  metabolism,  which  was  established 
in  previous  .scientific  reports  and  is 
already  accounted  for  by  PBPK 
modeling.  As  discussed  extensively  in 
this  document,  OSHA  has  concluded 
that  HSIA  has  undervalued  certain 
strong  evidence  and  has 
overemphasized  some  more  speculative 
hypotheses.  However,  as  is  clear  from 
this  discussion  OSHA  has  carefully 
considered  all  of  the  evidence. 
Substantial  evidence  in  the  record 
clearly  supports  OSHA's  conclusions. 
Consequently,  OSHA's  approach  of 
relying  on  the  NTP  mouse  tumor  data  as 
the  basis  of  its  quantitative  risk 
assessment  continues  to  be  the  best 
approach  to  risk  estimation. 

c.  Conclusions  regarding  the 
carcinogenesis  of  MC.  The  HSIA 
submitted  these  documents  to  OSHA 
with  a  request  that  the  Agency  consider 
the  mouse  tumor  data  in  light  of  these 
additional  studies  and  reject  use  of  the 
mouse  tumor  response  data  as  the  basis 
of  the  Agency's  quantitative  risk 
a.ssessment.  OSHA  believes  it  has  given 
proper  weight  to  all  the  evidence,  giving 
greater  weight  to  that  which  is  of  the 
highest  scientific  quality.  However,  in 
light  of  HSIA's  request,  the  Agency 
reopened  the  rulemaking  record  and 
reviewed  all  the  new  data.  After 
submitting  these  documents  for  review, 
the  HSIA  [Ex.  126-29]  remarked  on 
comments  submitted  to  the  docket  by 
other  scientists. 

In  general,  the  comments  submitted  by  R 
Maronpot,  R  Brown.  L.  Rhomberg,  K.  Bogen 
and  D.  Hattis  exhibit  a  reluctance  to  use  the 
large  body  of  mechanistic  data  now  available 
in  assessing  the  potential  carcinogenic  risk 
posed  by  methylene  chloride,  even  though 
most  other  commenters  agree  that  the 
pathway  responsible  for  its  observed 
carcinogenicity  in  mouse  liver  and  lung,  as 
well  as  species  variations  in  activity  of  this 
critical  pathway,  have  now  been  identified. 
Much  of  the  comment  addressed  here 
appears  to  be  motivated  by  a  desire  to 
maintain  the  "status  quo"  for  assessing 
carcinogenic  risk  based  on  default  principles 
that  were  developed  twenty  years  ago. 

The  HSIA  goes  on  to  say, 
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Many  of  the  conclusions  reached  by  the 
commenters  *   *    *  are  based,  often 
erroneously,  on  single  aspects  of  one  or  the 
other  of  these  publications,  rather  than  on  the 
entire  data  base,  as  a  "weight  of  evidence" 
approach  would  demand  and  as  is  necessary 
to  understand  the  residts. 

OSHA  finds  it  difficult  to  understand 
why  HSIA  believes  that  the  scientists 
they  listed  are  primarily  interested  in 
preserving  the  "status  quo."  Dr. 
Maronpot  conducted  the  mechanistic 
studies  on  MC  at  NIEHS,  which  have 
generated  mechanistic  information 
useful  to  the  risk  assessment  process. 
Dr.  Rhomberg  was  instrumental  in 
developing  the  pharmacokinetic 
approach  used  by  the  Environmental 
Protection  Agency  in  its  risk  assessment 
of  MC  (an  approach  never  used  by  the 
Agency  previously).  Dr.  Hattis,  Dr. 
Bogen  and  Dr.  Brown  are  all  experts  in 
the  application  of  pharmacokinetic 
modeling  to  risk  as.sessment  and  have 
repeatedly  called  for  incorporating  more 
mechanistic  and  physiological  data  into 
pharmacokinetic  models.  These  highly 
respected  scientists,  among  others, 
reviewed  the  HSIA  submissions 
critically  and  independently  and 
reached  conclusions  different  from 
those  of  the  HSIA,  conclusions  which 
themselves  depart  significantly  from  the 
"status  quo."  This  does  not  suggest  to 
OSHA  that  they  are  trying  to  preserve 
some  status  quo  in  risk  assessment,  and 
OSHA  finds  nothing  in  the  comments  of 
these  experts  to  suggest  that  this  is  the 
case. 

In  order  to  respond  to  HSIA's  desire 
to  have  OSHA  further  review  all  of  the 
data,  the  Agency  has  reviewed  each 
submitted  study  carefidly  and  critically 
on  its  own  merits  to  determine  how 
eac:h  piece  of  data  fits  into  the  overall 
picture  of  the  mechanism  of  action  for 
MC;.  OSHA  believes  that  in  this  process 
the  critical  issues  raised  by  the  HSIA 
have  received  a  full  airing  and  the 
hazard  identification  and  the  risk 
assessment  for  MC  have  been  improved 
because  of  it.  OSHA  believes,  however, 
that  looking  on/y  at  the  new  studies 
submitted  by  HSIA,  and  examining 
them  uncritically,  would  contradict 
every  principle  of  scientific  analysis. 

In  summary,  in  order  to  accept  the 
HSIA's  supposition  that  MC  is  not 
carcinogenic  in  humans,  one  must 
believe  the  following; 

1.  GST  5-5  is  the  only  isozyme  which 
can  metabolize  MC  to  the  carcinogenic 
metabolite. 

2.  DNA  single  strand  breaks  are 
relevant  and  a  sufficient  measure  of  the 
tumorigenicity  of  a  compound. 

3.  The  absence  of  detectable  increases 
in  DNA  ss  breaks  in  a  single  experiment 


means  that  there  are  in  fact  no 
additional  ss  breaks. 

4.  The  limited  number  of  human 
samples  (one  sample  of  pooled  lung 
tissues  being  the  absolute  extreme  of 
"limited"  data)  used  to  determine 
metabolic  parameters  are  truly 
representative  of  the  range  of  human 
variability. 

5.  An  apparent  correlation  in  the 
distribution  of  the  GST  12-12  protein 
and  GST  12-12  mRNA  means  that  the 
distribution  of  GST  5-5  protein  will 
correlate  similarly  with  the  distribution 
ofGST  5-5  mRNA. 

6.  Visual  interpretation  of 
photomicrographs  staining  for  GST 
mRNA  gives  a  true  and  accurate 
measure  of  GST  activity  in  the  cell. 

.And  one  must  also  ignore  the 
following  contradictory  observations 
and  conclusions  about  the  mechanism 
of  action  (in  addition  to  ignoring  the 
suggestive  epidemiologic  evidence): 

1.  Metabolites  of  GST  can  cross  t:ell 
and  nuclear  membranes  and  interact 
with  DNA  to  induce  DNA  ss  breaks  and 
mutations. 

2.  GST  mRNA  and  protein  stain 
heavily  in  human  bile  duct  cells 
(believed  to  be  precursors  of 
hepatocytes). 

3.  Human  lung  tissue  has  been  shown 
to  stain  for  GST  mRNA. 

4.  Only  50%  of  the  GST  metabolism 
of  MC  can  be  accounted  for  bv  the  GST 
5-5  isozyme. 

5.  The  metabolic  capacity  of  G.ST  12- 
12  for  MC  has  not  been  characterized. 

OSHA  concludes  that  these  studies, 
even  putting  aside  all  technical 
objections  to  the  methodology  and 
interpretation  of  individual  studies,  do 
not  change  the  conclusion  that 
substantial  evidence  supports  the 
carcinogenicity  of  MC.  The  bioassay 
results  in  mice  are  still  qualitatively  and 
quantitatively  relevant  to  humans.  Once 
the  HSIA  studies  have  been  replicated 
and  key  components  quantified  (like  the 
intracellidar  enzyme  activit\  (instead  of 
mRNA  levels)  ofGST  towards  MC).  the 
HSIA  data  may  be  useful  in 
characterizing  quantitative  interspecies 
differences  in  MC  GST  metabolism.  In 
particular,  it  would  be  useful  to 
determine  whether  all  of  the  evidence 
that  HSIA  submitted  is  consistent  with 
an  allometric  difference  (a  difterence 
expected  based  on  the  size  of  the 
animal)  in  .sensitivity  to  MC  or  with  a 
greater  interspecies  differenc:e  in 
sensitivity.  (The  spet:ific  activity  ofGST 
toward  MC  in  mif:e  is  estimated  to  be 
about  7-fold  that  of  humans,  based  on 
pllometric  considerations.)  OSHA 
believes  that  its  final  risk  assessment, 
which  relies  on  an  analysis  of  all 


available  PBPK  data,  addresses  both 
possible  interpretations. 

B.  Selection  of  Database  for 
Quantitative  Risk  Assessment 

1.  Animal  Bicj.says 

The  first  step  in  performing  a 
quantitative  assessment  of  carcinogenic 
risk  based  on  animal  tiata  is  to  choose 
a  data  set  ur  sets  from  which  to  define 
the  dose-response  relationship.  In  its 
NPKM.  OSHA  had  chosen  the  NTP 
female  mouse  lung  and  liver  tumors  to 
determine  its  estimates  of  risk.  OSHA 
chose  these  responses  because  they 
provided  clear  dose-response 
relationships,  had  low  background 
tumor  rates  and  were  more  sensitive 
measures  of  dose-response  than 
corresponding  male  mouse  tumor  sites. 

The  EPA.  the  CPSC  and  the  FDA 
fhose  to  use  the  (  ombined  incideiu  c  of 
adenomas  and  carcinomas  of  the  lung 
and  liver  as  the  basis  for  their  risk 
assessments.  Specifically,  the  EPA  |Exs. 
25-D.  28 i  placed  emphasis  on  the 
experimental  species  and  sex  group 
showing  the  highest  risk:  the  number  of 
female  mice  showing  either  adenoma  or 
I  arcinoma  in  either  lung  or  liver  (or 
both).  The  CP.SC  iEx.  2,5-11  pooled 
benign  and  malignant  tumors  of  either 
the  mammaPt  gland,  lung  or  liver  and 
averaged  male  and  female  estimates  to 
derive  an  oxerall  risk  estimate.  The  FDA 
|Ex.  6-1 1  used  benign  and  malignant 
responses  of  female  mice.  The  Crump 
report  |Ex.  12l  noted  that  it  may  be 
reasonable  to  combine  lung  and  liver 
responses  to  give  an  indication  of  the 
potency  of  MC,  due  to  the  fact  that 
metabolism  of  MC  o<:curs  by  the  same 
pathway  in  both  lung  and  liver  and  thus 
results  in  the  same  ultimate  metatiolites. 
However,  the  report  added  that  since 
both  tissues  have  different  background 
responses,  combining  responses  may 
tend  to  (otiiplicate  the  interpretation  of 
risk  estimates. 

In  OSHA's  final  rule,  the  NTP  study 
(rat  and  mouse,  inhalation)  was  chosen 
.for  quantitative  risk  assessment  l)ecause 
it  provided  the  best  toxicological  and 
statistical  information  on  the 
can;inogenicity  of  MC  |Exs.  12,  7-127) 
and  because  the  study  was  of  the 
highest  data  qiialitv.  In  the  NTP  study, 
MC  induced  significant  increases  both 
in  the  ini  idence  and  multiplicity  of 
alveolar/bronchiolar  and  hepatocellular 
neoplasms  in  male  and  female  mice.  In 
rats,  dose-related,  statistically 
signific:ant  increases  in  mammary 
tumors  were  also  observed.  OSHA  chose 
the  female  mouse  tumor  response  as  the 
basis  of  its  quantitative  risk  assessment. 
becau.se  of  the  high  quality  of  data,  the 
clear  dose  response  of  liver  and  lung 
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tumors  and  the  low  background  tumor 
incidence.  Although  the  female  rat 
iiuinHiiarv  tumor  response  was  also 
(iose-relnti'd,  the  data  ol  high  quality 
and  anieuiihle  to  quantitative  risk. 
asse.ssnient,  the  mouse  data  set  had  a 
clearer  dose-response  in  hoth  liver  and 
lung  tumors  than  the  rat  mammary 
lumor  response  and  the  mouse 
fiai  kground  tumor  incidence  was  lower 
tlian  in  the  rat.  Therefore  the  mouse 
data  set  was  t:hosen  for  quantitative 
anaUsis. 

USHA  im. hided  the  lung  adenomas  in 
the  quantitative  analysis.  The  evidence 
suggests  that  tiio  presence  of  benign 
tumors  with  the  potential  to  progress  to 
malignancies  should  be  interpreted  as 
representing  a  potentially  carcinogenic 
response.  This  belief  is  supported  by  the 
OSTP's  views  on  chemical 
carcinogenesis  (50  FR  10371).  OSTP 
stated  that  at  certain  tissue  sites,  such  as 
the  lung,  most  tumors  diagnosed  as 
lienign  really  represent  a  stage  in  the 
progression  to  malignancy. 
Additionallv.  NIOSH.  the  EPA,  the 
CIPSC  and  thf?  FDA  have  also  included 
henign  responses  in  their  assessments. 
Iherutore.  it  is  appropriate  and 
sometimes  necessary  to  combine  certain 
benign  tumors  with  malignant  ones 
occurring  in  the  same  tissue  and  the 
same  organ  site.  In  particular,  OSTP  also 
stated  that  "the  judgement  of  the 
pathologist  as  to  whether  the  lesion  is 
an  adenoma  or  an  adenocarcinoma  is  so 
subjective  that  it  is  essential  they  be 
combined  for  .statistical  purposes."  (."iO 
FR  1(3371). 

OSHA  chose  female  mouse  lung 
tumors  as  the  specific  tumor  site  for  its 
final  quantitative  risk  assessment.  There 
is  no  a  priori  reason  to  prefer  the  mouse 
king  tuinor  response  over  the  liver 
tumor  response,  because  both  data  sets 
were  of  high  quality,  showed  a  clear 
dose-response  relationship  and  had  low 
background  tumor  incidence.  In  fact,  in 
the  NPRM,  the  Agency  reported 
estimates  (jf  risk  generated  using  both 
sites.  However,  to  reduce  the 
complexitv  of  the  final  FRPK  analysis, 
which  required  highly  intensive 
computations.  OSHA  chose  one  site  (the 
female  luous"  lung  tumor  response)  for 
its  final  risk  estimat>'s  The  risks 
calculated  using  the  ternale  mouse  liver 
response  would  likely  be  slightly  lower 
than  those  calculated  using  the  lung 
tumor  response  On  the  other  hand, 
[looling  the  total  number  of  tumor- 
tiearing  animals  having  either  a  lung  or 
liver  tumor  for  hoth)  (which  is  the 
procedure  EPA  advocates  (see  its  1986 
Cjuidelines  for  Cancer  Risk  Assessment]) 
would  have  yielded  risk  estimates 
higher  than  OSHAs  final  values. 


The  NTP  study  has  been  described  in 
the  Health  Effects  section  and,  above,  in 
the  discussion  regarding  hazard 
identification. 

2.  Epidemiologic  Data 

The  epidemiology  data  are  not  as 
useful  for  quantitative  risk  assessment 
as  the  animal  data  because  the  animal 
data  provide  a  clear  dose-response,  with 
fairly  precise  indices  of  exposure,  which 
cannot  be  derived  from  the 
epidemiology  data.  All  other  things 
being  equal,  risk  assessors  would  prefer 
to  use  epidemiologic  data  to  assess 
cancer  risk  in  humans  over  data  from 
animal  studies  whenever  good  data  on 
human  risk  exist.  However,  the 
uncertainty  inherent  in  epidemiologic 
studies  must  be  accounted  for;  in 
particular,  "positive"  studies  often  have 
lower  confidence  limits  that  do  not  rule 
out  the  no-effect  hypothesis,  while 
ostensibly  "negative"  studies  often  have 
UCLs  rhat  would  support  a  substantial 
positive  effect.  OSHA  believes  (see 
discussion  below)  that  the  latter 
circumstance  applies  to  some  of  the  MC 
studies.  Other  factors,  such  as  duration 
and  intensity  of  a  chemical  exposure 
(which  can  rarely  be  controlled  and 
accurately  measured  in  an 
epidemiological  study),  difficulty  in 
accurately  defining  the  exposed 
population,  and  other  confounding 
factors  diffuse  a  study's  predictive 
power  of  true  risks. 

Frequently,  animal  studies  indicate  a 
positive  response  to  a  particular 
chemical  when  epidemiologic  studies  of 
exposures  to  the  same  chemical  fail  to 
exhibit  a  statistically  significant 
increase  in  risk.  When  animal  studies 
show  a  substance  to  be  a  carcinogen  hut 
epidemiologic  studies  are  non-positive, 
the  minimum  risk  which  could  be 
detected  by  the  human  study  should  be 
estimated  to  assess  the  strength  of  the 
epidemiologic  study  and  justify  its 
importance  in  the  risk  assessment 
process.  Similarly,  the  animal-based 
potency  estimate  can  be  used  to  predict 
the  number  of  human  deaths 
investigators  would  likely  have  seen  in 
an  epidemiologic  study  if  the  animal- 
based  estimate  was  correct;  if  the 
observed  number  of  human  deaths  is 
markedly  inconsistent  with  this 
predicted  number,  the  relevance  of  the 
animal-based  estimate  might  well  be 
called  into  question.  If  the  human  data 
are  equivocal,  or  the  epidemiologic 
study  is  not  sufficiently  sensitive  to 
identify  an  increased  risk  predicted  by 
a  well-conducted  animal  hioassay,  it  is 
necessary  to  consider  the  animal  data  to 
protect  workers  from  significant  risk. 
OSHA  concludes  that  the  MC 
epidemiology  studies  do  not  have 


adequate  information  upon  which  to 
base  a  quantitative  risk  asse,ssment. 
OSHA  has.  however,  used  the  analyzed 
epidemiological  data  to  determine 
whether  the  results  are  consistent  with 
those  estimated  using  the  rodent 
models.  This  is  discussed  later  in  the 
document. 

3.  Conclusions 

After  reviewing  the  animal  data  and 
the  quantifiable  epidemiology  data, 
OSHA  has  determined  that  the  NTP 
female  mouse  lung  tumor  response  is 
the  appropriate  data  set  on  which  lo 
base  its  quantitative  risk  assessment, 
and  has  determined  that  the  most 
scientifically-appropriate  way  to  use 
these  data  involves  constructing  a  PRPK 
model  to  extrapolate  from  animals  to 
humans.  OSHA  believes  that  the  non- 
positive  epidemiology  data,  in 
particular  tijose  from  Kodak,  are  of  in 
sufficient  power  to  rule  out  the  risk 
estimates  derived  from  the  animal  data. 

C.  Choice  of  Dose-Response  Xfndt^l 

Several  approaches  have  been  used  to 
estimate  cancer  risk  from  exposure  to 
toxic  agents.  A  standard  approach  uses 
mathematical  models  to  describe  the 
relationship  between  dose  (airborne 
concentration  or  target  tissue  dose 
surrogate)  and  response  (cancer), 
Generally,  mathematical  functions  are 
fit  to  the  data  points  observed  at 
different  exposure  levels  and  these 
functions  are  u.sed  to  estimate  the  risk 
that  would  occur  at  exposure  levels 
below  those  observed.  The  shapes  of 
these  curves  varv.  ranging  from  linear 
extrapolations  from  the  observed  points 
through  the  origin  (zero  exposure  and 
/-.ero  risk)  to  curves  which  may  deviate 
far  from  linearity  at  the  ver\  highest  or 
lowest  doses.  The  use  of  a  particular 
model  or  curve  can  be  justified  in  part 
by  statistical  measures  of  "goodness-uf- 
fit"  to  observed  data  points.  That  is, 
there  are  various  statistical  tests  which 
measure  how  closely  a  predicted  dose- 
response  curve  fits  the  observed  data. 

The  most  commonly  used  model  tor 
low-dose  extrapolation  is  the  multistage 
model  of  carcinogenesis.  This  model, 
derived  from  a  theory  proposed  by 
Armitage  and  Doll  in  19B1.  is  based  on 
the  biologic;al  assumption  that  cancer  is 
induced  by  carcinogens  through  a  series 
of  independent  stages.  The  Agencv 
believes  that  this  model  conforms  most 
closely  to  what  we  know  about  the 
etiology  of  cancer.  There  is  no  evidence 
that  the  multistage  model  is  biologically 
inappropriate,  especiallv  for  genotoxic 
carcinogens,  which  MC  most  likelv  is. 
The  most  recent  data  submitted  bv  the 
HSIA  lExs.  117-124AI  clearly  add 
substantial  support  to  the  previous  body 
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of  evidence  indicating  that  one  or  more 
metabolites  of  MC  is  a  genotoxic 
carcinogen.  The  low-dose  linearity 
feature  of  this  model  is  scientifically 
required  for  any  exposure  that  confers 
additional  risk  upon  a  pre-existing 
background  level  of  risk  produced  by  a 
similar  or  equivalent  mechanism.  Given 
the  underlying  connection  between 
DNA  mutations  and  cancer  and  the 
obvious  background  incidence  of  cancer 
in  the  human  population,  the 
overwhelming  scientific  consensus  is 
that  genotoxins  follow  low-dose  linear 
functions. 

The  multistage  model  is  generally 
considered  to  be  a  conservative  model 
because  it  is  approximately  linear  at  low 
doses  and  because  it  assumes  no 
threshold  for  carcinogenesis,  although 
there  are  other  plausible  models  of 
carcinogenesis  which  are  more 
conservative  at  low  doses.  "No 
threshold"  means  that  any  incremental 
amount  of  exposure  to  a  carcinogen  is 
associated  with  some  amount  of 
increased  risk.  "Approximately  linear  at 
low  doses"  means  that  one  unit  of 
change  in  dose  will  result  in  one  unit  of 
change  in  risk  at  low  doses. 

The  most  common  approach  for 
setting  the  parameters  in  the  multistage 
model  is  to  assume  that  the  dose- 


response  curve  is  described  by  a 
polynomial  of  k-1  degrees,  where  k  is 
the  number  of  dose  groups  tested.  The 
multistage  model  thus  fakes  the  form 
P(Cancer)  =  1 — exp(-f(dose)), 
with  f(dose)  given  by: 
f(dose)  =  a  +  bi(dose)  +  b2(dose)-  +  ...+ 
bk-i(dose)''-'. 

The  number  of  stages  is  specified  bv 
k-1,  and  the  parameters  a  (the 
background  risk)  and  b,  are  estimated 
from  the  observed  data. 

Alternatives  to  the  multistage  model 
include  the  tolerance  distribution 
models  such  as  the  probit  model,  the 
logit  model  and  the  Weibull  model.  The 
tolerance  distribution  models  generallv 
predict  dose-response  relationships 
w^hich  are  sigmoid  in  shape.  Thus,  these 
models  will  approach  zero  more  rapidly 
than  a  linear  multistage  model.  This 
means  that  at  low  doses,  these  models 
will  predict  lower  risks  than  will  a 
linear  multistage  model. 

In  the  MC  rulemaking,  most  of  the 
risk  assessments  submitted  to  the 
Agency  used  the  linearized  multistage 
model  to  predict  risk.  The  differences  in 
risk  estimates  were  not  generally  due  to 
the  dose-response  model  used,  but  to 
whether  the  risk  assessor  used 
pharmacokinetic  modeling  to  estimate 


target  tissue  doses,  and  what 
assumptions  were  used  in  the 
pharmacokinetic  modeling. 

D.  Selection  of  Dose  Measure 

1.  Estimation  of  Occupational  Dose 

The  purpose  of  low  dose 
extrapolation  is  to  estimate  risk  of 
cancer  at  a  variety  of  occupational 
exposures.  This  requires  that  the  doses 
be  converted  into  units  comparable  to 
those  in  which  the  experimental  dose  is 
measured. 

In  its  NPRM.  OSH.\  first  converted 
the  experimental  dose,  measured  in 
ppm,  to  an  inhaled  dose,  measured  in 
mg/kg/day  The  female  mouse  bodv 
weight  used  in  these  calculations  was 
0.0308  kg  The  breathing  rate  for  mice 
was  0  O.S  m'/day.  The  Agency  then 
assumed  that  equivalent  doses  in  mg,' 
kg/day  would  lead  to  equivalent  risk. 
Once  the  experimental  dose  (in  mice) 
had  been  converted  to  mg/'kg/day.  it  was 
then  converted  to  ppm  using  the  human 
breathing  rate  of  9,6  mVworkday  and 
human  body  weight  of  70  kg  in  order  to 
estimate  risks  at  various  potential 
exposure  levels.  To  determine  the  dose 
to  humans  corresponding  to  the  risk 
estimated  from  the  mouse  data.  OSHA 
used  the  following  equations: 


DoseM(n-ig,'m  )  = 


Dosev,(mg'kg/d)  = 


Dose M  (ppm )(84.9&^mol)  (1000  mg)(  1000  L) 
24.45  Lymol  (g)(m') 

DoseM(mg/m')(0.05m\'d)(6hr'24hr)(5d'7d) 


(0.0308  kg  BW) 


OSHA  assumed  that  risk  estimates 
derived  for  mice  at  a  given  mg/kg/d 
would  be  equivalent  to  risks 


experienced  by  humans  at  that  mg/kg/ 
d.  Doses  in  mg/'kg/d  in  humans  were 
converted  to  ppm  to  determine  risk  at 


various  potential  workplace  exposures 

using  the  following  equations: 


DoseH(mg,m  ): 


Dose,H(mg>-kg'd)  (70kg) 
(9.6m -^/woricday )( 5d7d )( 45yr  70yr ) 


DoseH(ppm)  =  DoseH(mg/m')(24.45L'moiy(84.9  g'mol) 


This  process  was  used  by  K.S.  Crump  et 
al.  in  their  risk  assessment  submitted  to 
OSHA  (Ex.  12).  Use  of  mg/kg/d  as  a 
measure  of  dose  has  been  criticized  by 
Mr.  Harvey  Clewell,  representing  the 
U.S.  Navy  [Ex.  19-59].  He  stated. 

Strictly  speaking,  the  concept  of  a  mg/kg/ 
day  dose  applies  only  to  exposures  for  which 
the  term  "administered  dose"  is  well 
defined,  which  does  not  include  inhalation 
exposure  to  a  volatile,  lipophilic  chemical 
such  as  MC....If  a  non-pharmacokinetic  dose 
surrogate  is  desired,  the  choice  should  be 


time-weighted  average  concentration  fppml 
as  used  by  the  FDA 

Mr.  Clewell  preferred  use  of  dose 
surrogates  calculated  in  the  PBPK 
models  to  estimate  human  risk.  OSHA 
has  given  careful  consideration  to  the 
issues  raised  by  Mr.  Clewell  and,  in  the 
risk  assessment  presented  here, 
considered  dose  surrogates  estimated  in 
PBPK  models  and  time-weighted 
average  concentration  in  addition  to  the 
mg/kg/d  dose  presented  in  the  NPRM. 


For  all  dose  measures  used  to  estimate 
human  risk,  the  assumptions  used  by 
OSHA  for  body  weights  and  exposure 
times  and  rates  were  those  described 
above  In  OSHAs  final  risk  assessment, 
a  Bayesian  analysis  was  used  and  the 
prior  distribution  for  breathing  rate  was 
centered  on  OSHAs  preferred  value  uf 
9.6  mVd. 
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2.  mg/kg/d  Versus  Other  Measures  of 
Exposure 

Quantitative  risk  a.s,sessments  based 
on  animal  data  are  conducted  under  the 
assumption  that  animals  and  humans 
have  equal  risks  from  lifetime  exposures 
to  a  chemical  when  exposure  is 
measured  in  the  same  unit  for  both 
species.  Opinions  vary,  however,  on 
what  is  the  correct  measure  of  exposure. 
For  site-of-contact  tumors,  a  ppm-to- 
ppm  conversion  is  a  generally  accepted 
measure  of  dose.  For  systemic  tumors, 
commonly  used  dose  conversions 
include  mg/kg/day  (as  used  by  OSHA  in 
its  MC  NPRM),  mg/surface  area/day 
(with  surface  area  approximated  bv 
BVV-^),  mg/BW^  ■•/day,  and  mg/kg/ 
lifetime.  When  adequate  and 
appropriate  pharmacokmetic  or 
metabolic  data  are  available,  these  data 
are  sometimes  used  to  estimate  internal 
dose.  In  the  case  of  MC,  metabolic  data 
have  been  gathered  and 
pharmacokinetic  models  have  been  used 
by  various  investigators  to  estimate 
target  tissue  doses  for  MC. 

Some  commenters  (Exs.  19-28,  19-57] 
had  expressed  concern  that  OSHA  used 
a  surface  area  correction  factor  in  its  risk 
assessment  in  the  NPRM.  In  fact,  in  the 
NPRM,  OSHA  extrapolated  from  mice  to 
humans  based  on  body  weight  rather 
than  surface  area.  However,  the  Agency 
requested  comment  on  which  species 
conversion  factor  would  be  appropriate 
to  use  in  OSHA's  final  risk  assessment 
and  whether  incorporation  of 
pharmacokinetic  information  should 
influence  the  choice  of  the  conversion 
factor.  Two  commenters  jExs.  19-8.3, 
23-211  referred  to  the  interagency 
document  on  interspecies  scaling  which 
ultimately  recommends  BVV^^  as  the 
appropriate  extrapolation  factor  in  the 
absence  of  appropriate  pharmacokinetic 
information,  although  the  document 
also  indicates  that  extrapolation  factors 
based  on  BVV  or  BVV-  '  would  also  be 
consistent  with  the  available  data  (EPA 
Draft  Report:  "A  cross-species  scaling 
fac:tor  for  carcinogen  risk  assessment 
based  on  equivalence  of  mg/kg *"*/day." 
57  FR  24152.  )une  .'),  1992). 

There  was  al.so  considerable 
discussion  as  to  whether  it  was 
appropriate  to  applv  an  extrapolation 
factor  such  as  BVV  ^  or  BW^''  in 
addition  to  PBPK  modeling  of  dose,  to 
account  for  pharmacodynamic 
differences  between  spe<:ies  (such  as 
differences  in  DNA  repair  rates  and 
other  non-metabolic  differences  in 
interspecies  susceptibility  to  an  agent). 
The  EPA  applied  the  BW^  ' 
extrapolation  factor  after  mcorporation 
of  the  PBPK  data  for  MC  in  their  1987 
draft  update  of  the  MC;  risk  assessment. 


In  their  previous  risk  assessment,  which 
did  not  incorporate  PBPK  data,  EPA  also 
used  BW^'  as  the  extrapolation  factor. 
Since  OSHA  has  preferred  the  BW 
extrapolation  in  other  chemical-specific 
risk  assessments  and  has  used  BW  as 
the  extrapolation  factor  in  its  best 
estimate  of  risk  in  the  NPRM  for  MC, 
OSHA  agrees  with  Dr.  Lorenz 
Rhomberg's  assessment  |Ex.  28]  that 
OSHA  shoidd  continue  to  use  body 
weight  as  its  extrapolation  factor  in  its 
hnal  MC  risk  a.s.sessment.  Thus,  OSHA's 
risk  estimate  does  not  make  any 
allowance  for  possible 
pharmacodynamic  differences  between 
rodents  and  humans,  or  within  the 
diverse  human  population. 

3.  Pharmacokinetic  Modehng  of  Dose 

OSHA  discussed  issues  relating  to  the 
use  of  pharmacokinetic  data  in  its 
NPRM.  These  issues  were  further 
explored  during  the  hearings  and  in  pre- 
hearing and  post-hearing  comments.  In 
response  to  the  ANPR  (51  FR  42257|. 
Dow  Chemii:al  submitted 
documentation  of  a  physiologically- 
based  pharmac:okinetic  model  (PBPK) 
[Exs.  8-14d  and  l()-6a|,  developed  for 
MC  by  Reitz  and  Anderson,  which 
described  the  rates  of  metabolism  of  the 
MFO  and  GST  pathways  and  the  levels 
of  MC  and  its  metabolites  in  various 
tissues  of  rats,  mice,  hamsters  and 
humans.  This  model  was  presented  as  a 
basis  for  converting  an  applied 
(external)  dose  of  MC  to  an  internal  dose 
of  active  metabolite  in  the  lung  and  liver 
in  various  species  under  various  MC 
exposure  scenarios.  Since  publication  of 
the  NPRM,  several  parties  have 
submitted  pharmacokinetic  models  or 
comments  on  modeling  to  the 
rulemaking  record.  These  are  discussed 
in  detail  below. 

a.  General  issues  in  PBPK  modeling. 
Physiologically-based  phannacokinetic 
modeling  can  be  a  useful  tool  for 
describing  the  distribution,  metabolism 
and  elimination  of  a  compound  of 
interest  under  conditions  of  actual 
exposure  and,  if  data  are  adequate,  can 
allow  extrapolation  across  dose  levels, 
across  routes  of  exposure  and  across 
species.  One  limitation  of  using  PBPK 
modeling  is  a  widespread  lack  of 
adequate  and  appropriate  physiological 
and  metabolic  data  to  define  the  model. 
In  particular,  difficulties  arise  in 
attempting  to  define  a  model  for  which 
the  mechanism  of  carcinogenesis  has 
not  been  established,  when  it  is  unclear 
whether  there  would  be  tumor  site 
concordance  across  species,  and  when 
the  metabolic  pathway(s)  responsible  for 
carcinogenesis  has  not  been  determined. 

The  concentration  of  a  chemical  in  air 
or  the  total  inhaled  dose  (mg/kg/d)  may 


not  be  the  most  biologically  relevant 
dose  to  use  in  comparing  toxicity  across 
doses  or  across  species.  The  dose 
measure  that  would  be  most  useful  in 
risk  assessment  is  the  dose  to  the  target 
tissue  of  the  chemical  or  nietabolite  that 
is  known  to  directly  cause  the  toxic 
effect.  Generally,  this  quantity  is 
unknown  in  almost  every  case  because 
the  proximate  carcinogenic  moiety  is 
usually  highly  reactive,  and  therefore 
very  difficult  to  measure  in  biological 
systems.  Since  the  proximate  toxic  agent 
is  unlikely  to  be  a  quantity  readily 
measured  in  the  laboratory,  it  is 
sometimes  desirable  to  use  dose 
surrogate  concentrations,  calculated  by 
methods  such  as  PBPK  modeling,  to 
obtain  a  more  direct  estimate  of  a  dose- 
response  relationship.  Examples  of  dose 
surrogates  that  may  be  relevant  to  the 
toxic  mechanism  of  action  of  a  chemical 
are  peak  concentrations  of  a  particular 
metabolite  at  a  target  tissue  site,  area 
under  the  concentration-time  curve  of  a 
metabolite  at  a  target  site,  and  blood 
concentration  of  the  parent  chemical  or 
a  relevant  metabolite. 

If  the  do-se  surrogate  chosen  is  directly 
relevant  to  the  mechanism  of  action  of 
a  chemical,  there  is  greater  confidence 
in  the  risk  estimates  generated  using  the 
dose  surrogate  than  those  generated 
using  total  inhaled  concentration.  If  the 
mechanism  of  action  of  a  chemical  is 
uncertain,  and  therefore  the  relevance  of 
the  dose  surrogate  to  carcinogenicity  is 
in  question,  there  is  proportionally  less 
confidence  in  the  predicted  risks 
estimated  using  that  dose  surrogate. 
Risk  estimates  from  PBPK  modeling  can 
also  be  limited  by  the  quality  and 
quantity  of  available  metabolic  data. 
Since  risk  estimates  are  directly 
dependent  upon  the  dose  or  dose 
surrogate  chosen,  reliable  measures  of 
all  relevant  physiological  parameters 
and  all  relevant  metabolic  pathways  in 
all  target  tissues  from  all  species  under 
investigation  are  critical.  In  addition, 
measures  of  the  uncertainty  and  inter- 
individual  variability  of  these 
parameters  must  be  generated. 

In  its  NPRM,  OSHA  solicited 
information  on  the  appropriateness  of 
physiologically-  based  pharmacokinetic 
modeling  for  the  MC  risk  assessment. 
Specifically,  OSHA  asked  the  following 
questions: 

(a)  How  can  pharmacokinetics  be  best 
applied  to  the  risk  assessment  of  MC 
and  what  are  the  current  limitations  of 
this  approach  in  the  quantitation  of 
health  risks?  What  weight  should  OSHA 
give  to  pharmacokinetic  data  in  its  risk 
a.ssessments  and  why? 

(b)  Given  that  five  separate  risk 
assessments  have  utilized  the 
pharmacokinetic  models  for  MC  in  five 
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different  ways  (resulting  in  from  0  to 
170  fold  reduction  in  the  final  risk  when 
compared  with  assessments  not 
utilizing  pharmacokinetic  data),  how 
can  OSHA  hest  utilize  the  existing 
pharmacokinetic  data  and  still  he 
certain  of  protecting  worker  health? 

(c)  Which  parameters  in  the 
pharmacokinetic  models  are  most 
.sensitive  to  errors  in  measurement  or 
estimation?  Can  an  increased  datahase 
reduce  the  uncertainties  in  these 
parameters? 

(d)  How  much  confidence  can  he 
placed  in  the  human  in  vitro  MC 
metaholism  data,  especially  that  for  lung 
tissue?  How  will  human  variability  in 
these  parameters  affect  the  extrapolation 
of  risk  from  rodent  species? 

(e)  Are  there  any  studies  in  progress 
which  attempt  to  verify  the  predictive 
ability  of  the  model  m  viva.  (eg.,  by 
giving  doses  in  a  lifetime  bioassay 
which  will  produce  cancer  in  a  species 
other  than  the  BfiC.'^Fl  mou.se  and  the 
F344  and  Sprague-Dawlcy  rats)? 

(f)  OSH.A  recognizes  the  large  areas  of 
uncertairity  which  exist  in  applied  dose 
risk  assessment  procedures.  If 
pharmacokinetic  modeling  reduces 
these  uncertainties,  can  the  reduction  in 
uncertainty  be  quantified?  Are 
additional  uncertainties  introduced  into 
the  risk  assessment  process  by  the  use 
of  pharmacokinetic  models' 

(^g)  By  using  the  pharmacokinetic 
models  in  the  risk  assessment  process, 
one  is  making  an  assumption  about  the 
carcinogenic  mechanism  of  ac'tion  of 
methylene  chloride.  Are  there  any  new 
studies  on  the  carcinogenic  mechanism 
of  action  of  MC  which  would  support  or 
refute  this  assumption? 

(h)  If  the  i  arcinogenic  process  is,  in 
fact,  not  the  result  of  the  metabolite(s) 
from  the  GST  pathway  alone,  but  is  due 
to  a  combination  of  metabolites  or  a 
combination  of  the  parent  c;ompound 
plus  the  metabolites,  how  would  the 
pharmacokinetic  model  and  the 
subsequent  risk  assessments  be  affected' 
Can  the.se  effects  be  quantified? 

(i)  One  of  the  assumptions  made  in 
the  pharmacokinetic  model  is  that  the 
target  tissues  for  MC  are  liver  and  lung. 
Can  this  model  predict  cancer 
incidences  at  other  sites?  If  not.  is  there 
a  way  to  fac:tor  in  consideration  of 
possible  MC-induced  human  cancers  at 
other  sites  than  liver  and  limg? 

(j)  OSHA  .solicits  information 
supporting  or  refuting  interspecies 
allometric  scaling  based  on  body  weight 
or  body  surface  area. 

OSHA  reviewed  comments  and 
testimony  on  the.se  issues  from  an 
expert  witness  |Ex,  25-El; 
representatives  of  other  U.S. 
government  agencies,  including  NIOSH 


[Exs.  19-46.  41],  EPA  |Exs.  25-D,  28|, 
C:PSC  IEx.  2,5-11  and  U.S.  Navy  lExs.  19- 
59,  9Rl;  the  State  of  California' [Ex   19- 
17 1;  the  Halogenatod  Solvents  Industry 
Alliance  (HSIA)  |Exs.  19-45.  19-83. 
1051;  and  the  UAVV  |Exs.  19-22,  23-1,1, 
61 1.  Comments  and  testimony  from  the 
expert  witness,  the  other  government 
agencies  and  the  Halogenated  Solvents 
Industry  Alliance  generally  reflected  the 
opinion  that  thfe  pharmacokinetic 
information  was  sufficiently  developed 
in  the  case  ol  MC  to  justifv  its  usi?  in 
estimating  human  cancer  risks.  The 
predominant  view  among  these 
commenters  and  hearing  par1i(  ifinnts 
was  that  the  data  collected  tor  M(;  .md 
the  pharmacokinetic;  model  developed 
by  Reitz  and  Andersen  adequately 
represented  the  metaholism  of  MC  in 
mi(;e.  Many  (;oinmenters  also  believed 
that  it  was  reasonable  to  coiu;lude  that 
the  lung  and  liver  tumor  incidenc;e  in 
the  B(iC3Fl  mice  was  the  result  of  the 
(iST  metabolite  .As  described  in  further 
detail  below,  OSHA  generally  agrees 
that  the  FBPK  approach  is  reasonable  to 
assess  cancer  risks  of  MC.  In  fact,  the 
Agency  has  evaluated  the  submitted 
FBPK  models,  determined  that  there 
were  several  deficiences  in  eac;h  of  those 
models,  and  improved  upon  those  in  its 
final  quantifi(;ation  of  risks. 

One  rulemaking  participant  was 
strongly  oppo.sed  to  using 
pharmacokinetic  data  in  the  MC  risk 
assessment.  Dr.  Franklin  Mirer  [Ex.  61 1, 
representing  the  UAW,  stated; 

The  pharmacokinetic  inndp!  ,i(ivanced  for 
nit-thylene  chloride  carcinogenesis  is 
incorrect  and  should  not  be  used  for 
quantitative  risk  assessmfnt 

Dr.  Mirer  was  particularly  concerned 
that  the  PBPK  model  ignored  the  rat 
canc:er  bioassay  data  and  that  the  model 
was  based  on  a  "mec;hanistic 
hypothesis."' 

Dr.  Mirer  reiterated  his  concerns  in 
response  to  the  Oc;tober  24.  1995 
reopening  of  the  rulemaking  record  |Ex. 
126-311,  stating. 

The  simple  message  is  that  OSHA  should 
give  no  Hiiditionril  weight  to  the 
pharmacokinetir.  argument.  For  OSHA  to  give 
the  argument  anv  additional  weight  would 
nu-an  that  OSHA  was  ignoring  a  substantial 
lH)dv  of  evidence  regarding  i;arcinogenicrit>'  of 
methylene  chloride  m  additiima!  animal 
species. 

Dr.  Mirer  continued, 

The  pharinai  okinetif  hypothesis  is 
unc<)nvin(;ing  even  as  an  explanation  of  the 
differences  in  lung  and  liver  tumors  in  mice 
and  rats 

OSHA  shares  Dr.  Mirer's  concerns 
that  the  mechanism  of  care  inogenicity 
for  MC  has  not  been  clearl\  established 
and  that  using  pharmac;okinetic 


modeling  may  lead  to  ri.sk  estimates 
which  ignore  the  rat  tumor  data.  The 
Agency  notes  that  it  has  used  the  NTP 
rat  data  ii   its  hazard  identification  for 
MC  OSH.A  has  also  determined, 
however,  that  tlie  mouse  data  represent 
the  strongest  data  set  on  "which  to  base 
a  quantitative  risk  assessment,  and  notes 
that  risk  estimates  based  on  the  rat  data 
(without  PBPk-based  adjustment  of 
dose)  are  similar  to  OSHA's  hnal  risk 
estimates  using  mouse  data  and  a  PBPK 
analysis. 

The  determination  that  the  mou.se 
data  set  was  the  strongest  on  which  to 
base  a  quantitative  risk  assessment  was 
made  without  regard  to  the  availability 
of  information  on  phannac  okinetics. 
lnc;orpornting  pharmac;okineti(; 
modeling  into  the  risk  assessment  for 
MC;  is  a  logif;al  extension  of  OSHA's  risk 
assessment  de<;isionmaking  pro(;essand 
reflects  the  .Agency's  review  of  the 
totality  of  data  on  tumor  incidence, 
metabolism  and  mechanism  of  action. 
The  extensive  data  base  on  MC' 
metabolism  and  mechanism  ot  action. 
although  by  no  means  c:omplete.  was  the 
determining  factor  in  the  dec;ision  to 
incorporate  pharmacokinetics  into  its 
final  ri'-k  .issessment.  Ttie  Agency  is 
aware  ■)!  \t-r\  tew  chemicals  of 
regulatory  interest  for  which  the 
available  data  c;ould  match  this  body  of 
information.  Fhe  spet.ific  c;riteria 
utilized  by  the  Agency  m  making  this 
determination  are  enumerated  below 

Comments  on  the  specihc;  issues 
enumerated  above  are  disc:ussed  under 
the  appropriate  topic  s  in  the  sec;tions 
that  follow. 

h.  Cnttria  for  using  PBPK  in 
quantitative  risk  assessment.  OSHA 
evaluated  several  criteria  before 
deciciing  to  use  PBPK  analysis  in  its 
final  quantitative  risk  assessment  for 
MC.  In  future  rulemakings  in  which  the 
use  of  pharmacokinetic  information  in 
risk  assessment  is  at  issue,  it  will  be 
ne(;essary  to  evaluate  at  least  the  criteria 
described  below  before  reac;hing 
conclusions,  in  order  to  avoid  adopting 
an  alternative  hypothesis  that  is  less 
(rather  than  more)  renec:tiye  of  the  true 
situation  than  the  more  generic  applied- 
dose  assumption.  Further,  it  may  l)e 
appropriate  to  evaluate  additional 
criteria  in  some  cases,  depending  on  the 
metabolism  and  mechanism  of  action  of 
the  c;hemi(;al  The  criteria  whi<;h  OSHA 
considered  before  incorporation  of 
PBPK  in  the  final  risk  estimate  for  MC 
were; 

(1)  The  predominant  and  all  relevant 
minor  metabolic;  pathways  must  be  well 
described  in  several  species,  including 
humans  (Tvm)  metabolic  pathways  are 
responsible  tor  the  metabolism  of  MC  m 
humans,  mice,  rats  and  hamsters). 
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(2)  The  metabolism  must  be 
ndecjuatelv  modeled  (Onlv  two 
[Mtdvv.ivs  .iri'  responsihle  for  the 
iiu'tabolisin  of  Md  as  compared  to 
several  potential  routes  of  metabolism 
for  other  compounds,  such  as  benzene 
and  the  dioxins.  This  simplified  the 
resulting  PEii'K  models). 

(J)  There  nuist  be  strong  empirical 
support  for  the  putative  mechanism  of 
carcinogenesis  (e.g..  genotoxicity)  and 
the  proposed  mechanism  must  be 
plausible. 

(4)  The  kinetics  for  the  putative 

(  arcinogenic  metabolic  pathway  must 
have  been  measured  in  test  animals  in 
vivo  and  m  vitro  and  in  corresponding 
human  ti.ssues  (lung  and  liver)  at  least 
in  vitro,  although  in  vivo  human  data 
would  be  the  most  deHnitive. 

(5)  Till!  putative  carcinogenic 
metabolic  pathway  must  contain 
inetalMilites  which  are  plausible 
proximate  carcinogens  (for  example, 
reactive  (  ompounds  such  as 

forma Idnhyde  or  S- 
hloromethylglutathione). 
(fi)  rhe  (  ontribution  to  carcinogenesis 
via  other  pathways  must  be  adequately 
modeled  or  ruled  out  as  a  factor.  For 
example,  there  must  be  a  reasonable 
analysis  of  why  reactive  metabolites 
formed  in  a  second  pathway  would  not 
(  ontrihute  to  Carcinogenesis  (e.g.,  formyl 
chloride  produced  via  the  MFO 
pathway  is  likely  to  be  too  short-lived 
In  be  important  in  MC  carcinogenesis). 

(7)  The  dose  surrogate  in  target  tissues 
(lung  and  liver  in  the  case  of  MC)  used 
in  FBPK  modeling  must  correlate  with 
tumor  responses  experienced  by  test 
animals  (mice,  rats  and  hamsters). 

(8)  All  biochemical  parameters 
specific  to  the  (umpound,  such  as 
bl()od:air  partition  coefficients,  must 
have  been  experimentally  and 
reproducibly  measured.  This  must  be 
true  especially  for  those  parameters  to 
which  the  PBFK  model  is  most 
sensitive. 

(9)  The  model  must  adequately 
describe!  expenmentallv  measured 
physiologic  al  and  biochemical 
phenomena. 

(lU)  The  FRPK  models  must  have 
b^'eu  validated  with  data  (including 
human  data)  wtiii  h  were  not  used  to 
(.onstrui.t  the  models. 

(II)  There  must  be  sufficient  data, 
♦■specially  data  from  a  broadly 
representativH  saintde  of  humans,  to 
assess  uncertainty  and  variability  in  the 
PBFK  modeling. 

Ill  the  case  of  MC,  to  a  large  extent 
thfse  criteria  yvere  nu't.  This  made 
evaluation  of  existing  FBPK  models  and 
further  development  ot  itie  modeling 
strategv  a  viable  option.  Therefore,  the 
.■\gency  evaluated  existing  FBPK  models 


and  then  contracted  with  Drs.  Andrew 
Smith,  Frederic  Bois,  and  Dale  Ffattis  to 
help  OSHA  improve  on  the  MC  FBPK 
model  in  the  record,  which  yvould 
extend  Uie  application  of  modeling 
techniques  beyond  those  models  which 
had  been  submitted  to  the  Agency  and 
incorporate  all  of  the  data  available  and 
appropriate  for  quantitative  analysis  in 
the  record.  OSHA's  evaluation  of 
existing  PBFK  models,  the  development 
of  a  modified  MC  PBFK  analysis,  and 
OSHA's  final  risk  assessment  are 
described  later  in  this  document 

c.  Choice  of  GST  metabolic  pathway 
as  dose  surrogate.  The  choice  of  "dose 
surrogate"  for  the  MC  FBPK  model  is  a 
critical  factor  in  estimating  FBPK-based 
risks.  The  dose  or  "dose  surrogate"  used 
in  a  risk  assessment  should  be  a 
biologically-important  quantity,  should 
have  a  plausible  mechanism  of  action  at 
the  target  tissue  and  should  correlate 
with  the  response  of  interest.  The 
simplest  choice  of  dose  is  the  applied 
dose  or  ambient  concentration  of  the 
contaminant  measured  as  ppm  or  as  the 
inhaled  quantity  in  mg/kg/day  (as  used 
in  the  Preliminary  Quantitative  Risk 
Assessment  in  the  NPRM).  Such 
quantities  have  the  advantage  of  being 
easily  and  directly  measurable  during 
the  bioassay.  Other  meaningful  dose 
surrogates  could  include  the 
concentration  of  parent  compound  in 
the  target  organ,  the  concentration  of 
specific  metabolites  in  the  target  organ, 
the  area  under  the  time-con<  entration 
curve  (integrated  dose)  of  each 
metabolite  and  the  parent  compound,  or 
peak  blood  or  target  organ  levels  of  each 
metabolite  and  parent  compound.  These 
quantities  are  not  as  easilv  measured. 
Often  only  indirect  measurements  or 
computer  modeling  of  these  dose 
surrogates  are  available. 

In  tne  PBFK  model  developed  by 
Reitz  et  al.  |Ex.  7-22,5],  the  dose 
surrogates  that  correlated  yvith  the 
tumor  response  were  the  parent 
compound  (MC)  concentration  and  the 
amount  of  GST  metabolites  formed  in 
the  lung  and  liver.  Reitz  et  al. 
discounted  the  parent  compound  as  the 
dose  surrogate  because  MC  is  not  a 
chemically  reactive  compound  and 
direct-acting  carcinogens  (and 
metabolites  of  carcinogenic  compounds) 
are  generally  hypothesized  to  be 
reactive  (usually,  electrophilic).  They 
also  discounted  the  parent  (ornpnund  as 
a  relevant  dose  surrogate  because  parent 
MC  concentration  was  higher  in  the  rat 
blood  than  in  the  mouse  for  any  dose  of 
MC,  while  the  cancer  response  of  the 
mouse  was  greater  than  the  rat  If  parent 
MC  were  the  critical  compound  for  MC 
carcinogenesis,  one  would  expect  the 
cancer  response  across  species  to 


correlate  with  blood  levels  of  the 
compound. 

/  /  /  Metabolism  via  GST  versus  MFO 
pathway.  Human  metabolism  of  MC  has 
been  well  studied.  One  c;lear  finding 
from  the  human  metabolic  studies  is 
that  humans  metabolize  MC  by  both  the 
MFO  and  GST  pathyvays.  as  do  mice, 
rats,  and  hamsters.  Although  human 
metabolism  via  the  MFO  pathyvay  has 
been  measured  in  vivo  as  well  as  in 
vitro,  human  .MC  metabolism  via  the 
GST  pathway  has  been  measured  only 
;/i  i';fro.  Metabolic  data  on  the  human 
GST  pathyvay  have  been  collected  from 
several  liver  samples  and  one  pooled 
lung  sample  (combined  samples  from 
four  human  subjects).  Hoyvever.  it  has 
not  been  possible  to  measure  human 
CiSV  metabolism  of  MC  in  viva. 

Reitz  et  ai.  measured  the  metabolic 
constants  (Kn,  and  \'„k,,)  in  vitro  for  the 
G.ST  and  the  MFO  metabolic  pathyvays. 
Enzyme  activities  were  determined  by 
measuring  the  conversion  of  ^^(^1- 
laheled  MC]  to  water-soluble  products. 
Metabolic  constants  were  then 
compared  across  species  (mouse,  rat. 
hamster  and  human).  In  the  liver,  tlie 
MFO  activity  yvas  highest  in  the 
hamster,  folloyved  b)-  the  nioust,',  human 
and  rat.  Human  values  were  much  more 
variable  than  those  of  the  rodent 
species.  Human  V^.t,  for  the  liver  MFO 
pathway  ranged  approximately  an  order 
of  magnitude  and  human  K^  varied 
approximately  three-fold.  GST  activity 
in  the  liver  was  determined  for  mouse 
and  human  tissues  only.  Mouse  liver 
had  approximately  18-fold  greater 
activity  (Vm.„)  than  human  liver,  but  the 
human  tissue  had  about  a  three-fold 
greater  affinity  constant  (Km)  for  MC 
than  the  mou.se. 

In  the  lung,  the  activity  of  the  MFO 
and  GST  enzymes  yvas  determined  for  a 
single  substrate  concentration.  For  the 
MFO  pathway,  mouse  tissue  had  the 
highest  activity,  followed  by  hamster 
and  rat.  No  MFO  activity  specific  for 
MC  was  detected  in  the  human  lung 
tissue,  although  other  MFO  isozymes 
yvere  demonstrated  to  be  active  in  the 
tissue.  For  the  GST  pathway  in  lung, 
mouse  tissue  was  the  most  active, 
followed  by  rat  and  human.  No  GST 
activity  yvas  detected  in  the  hamster 
lung. 

In  humans,  the  MPT)  pathway  has 
been  measured  in  vivo  as  well  as  in  vitro 
|Ex.  7-225\.  Human  in  vivo 
experimentation  was  conducted  by 
several  investigators.  Metabolism  via  the 
MFO  pathway  is  relatively  easy  to 
measure  because  the  end  product  is 
carbon  monoxide  |Ex.  7-24 1.  The 
metabolic  rates  measured  in  vitro  were 
not  similar  to  those  measured  in  vivo 
after  exposure  to  known  concentrations 
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of  MC,  which  means  that  in  vitro 
measurements  in  human  tissue  (in 
particular  for  the  GST  pathway  for 
which  there  are  no  human  in  vivo  data) 
could  not  be  used  directly  as  a  measure 
of  metaboUsm.  Human  in  vivo  and  in 
vitro  MFO  metabolism  data  were 
important  in  developing  the 
pharmacokinetic  models  because  they 
provided  hiunan  data  for  MC-specific 
metaboUsm  which  could  be  used  to  help 
validate  the  models.  Unfortunately,  the 
modeling  of  the  putative  critical 
pathway  for  carcinogenesis  (the  GST 
pathway)  could  not  be  validated  for 
humans.  This  is  a  weakness  in  the  PBPK 
modeling  for  MC  shared  by  all  of  the 
models,  including  OSHA's  final  PBPK 
analysis. 

In  the  PBPK  models  submitted  to 
OSHA,  the  human  rate  of  metabolism  of 
MC,  particularly  via  the  GST  pathway, 
was  based  on  data  gathered  from  four 
liver  samples  and  one  pooled  lung 
sample.  Although  the  liver  metabolic 
data  were  of  the  same  magnitude  as 
those  collected  by  Green  et  al..  Green's 
data  were  not  considered  in  Reitz's 
model  and  the  variability  of  those  data 
was  not  assessed.  Therefore,  the 
estimates  of  the  dose  surrogates  in 
Reitz's  model  were  based  on  the  average 
of  four  hver  samples.  Four  Uver  samples 
are  not  nearly  enough  data  to 
confidently  estimate  and  account  for 
human  variability.  Considerations  of  the 
variability  and  uncertainty  of  these  data 


are  discussed  in  more  detail  later  in  this 
document. 

The  human  lung  data  were  even  more 
limited.  Four  human  lung  samples  were 
pooled  to  provide  a  single  data  point. 
This  lack  of  lung  tissue  data  is 
particularly  critical  in  PBPK  modeling 
when  calculating  the  ratios  of  Al  and 
A2  (the  distribution  of  metabolism 
between  liver  and  lung  tissue  in 
humans).  Errors  in  calculating  these 
ratios  will  significantly  affect  the  final 
risk  estimates,  as  discussed  by  Mr. 
Harvey  Clewell  for  the  U.S.  Navy  (Ex. 
96  j. 

HSIA  submitted  additional  data  on 
the  human  metabolism  of  MC  in  the 
form  of  a  study  of  GST  metabolism  in 
human  liver  samples  conducted  by 
Bogaards  et  al.  [Ex.  127-16].  The  human 
GST  hver  metabolism  data  collected  in 
this  study  were  not  directly  comparable 
to  the  data  collected  by  Reitz  or  Green, 
becausethe  Bogaards  data  were 
measured  using  a  colorimetric  method 
which  was  not  as  sensitive  as  the  ^1 
method.  Under  contract  to  OSHA,  Dr. 
Andrew  Smith  and  I>.  Frederic  Bois 
compared  the  data  from  different 
laboratories  and  collected  under 
different  methodologies  and  developed 
a  correction  factor  across  methodologies 
so  that  they  could  use  all  of  the  human 
metabolic  data  available  in  OSHA's  final 
PBPK  model  [Ex.  128).  There  are  now 
over  30  data  points  for  human  liver  in 
vitro  metabohsm  by  the  GST  pathway 
and  5  human  lung  data  points  (the 
additional  lung  data  points  were 


reported  in  Green  et  al.,  Ex.  124A). 
OSHA  determined  that  it  was  important 
to  use  as  much  of  the  available  human 
data  in  its  PBPK  model  for  MC  as 
scientifically  justifiable.  These  data 
were  used  to  estimate  the  variability  and 
uncertainty  surrounding  the  measures  of 
human  GST  metabohsm.  Although  the 
methodologies  differed  across  studies, 
OSHA  has  adjusted  and  incorporated  all 
of  the  available  human  data  in  its  PBPK 
model. 

(2)  Parallelogram  approach.  When  the 
metabolic  rates  for  the  MFO  pathway 
measured  in  vivo  and  in  vitro  within 
each  species  were  compared,  it  was 
determined  that  those  rates  were  not 
equivalent.  This  meant  that,  unlike  the 
case  for  some  other  chemical 
compounds,  the  in  vitro  GST  data  could 
not  substitute  directly  for  an  in  vivo 
measurement  of  metabolism.  Reitz  and 
Andersen  [Ex.  7-225]  suggested  a 
"parallelogram"  approach  to  the 
problem  of  non-comparability  of  in  vitro 
and  in  vivo  rates.  This  approach  makes 
the  assumption  that  the  ratio  of  m  \nvo 
to  in  vitro  measurements  is  roughly 
comparable  across  species  (including 
-humans).  They  measured  metabolic 
rates  of  both  pathways  in  vitro  and  in 
vivo  in  rodents  and  then  used  the 
average  ratio  of  the  in  \itro  to  m  vivo 
metabolic  rate  in  three  rodent  species  to 
extrapolate  from  in  vitro  rates  in 
humans  [Ex,  7-225]  to  an  estimated  in 
vivo  value. 
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Figure  VI-1:  Schematic  diagram  of  the  parallelogram  approach. 
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Ron  Brown  (Ex.  25-El,  an  expert 
witness  forOSHA,  was  concerned  that 
"...the  methodology  used  to  extrapolate 
the  in  vitro  data  to  the  in  vivo  state  is 
problematic  and  the  ai;cura(;y  of  the 
iuiman  in  vitro  measurement  of  GST 
at:tivity  toward  MC  is  uncertain."  This 
may  be  due  to  the  small  sample  size, 
variability  in  the  laboratory  analysis  or 
inadequacy  of  the  in  vitro  model.  OSHA 
believes  that  this  is  a  critical  point  of 
uncertainty  in  using  the  PBFK  model  for 
risk  assessment.  The  Agency  also  notes 
that  in  the  risk  assessments  using  PBPK 
models  submitted  during  the  MC 
rulemaking,  none  u.sed  the 
parallelogram  approach  as  the  basis  of 
determining  human  in  vivo  metabolic 
rates.  Instead,  allometric  scaling  was 
used  to  estimate  human  values.  OSHA 
has  conducted  risk  assessments  using 
both  the  allometric  approach  (OSHA's 
final  risk  estimates)  and  the 
parallelogram  approach  (OSHA's 
alternative  analysis).  The  Agency  did 
this  in  order  to  determine  what  the  risk 
estimates  woidd  be  if  all  possible 
quantitative  data  were  used  to  the 
fullest  extent,  regardless  of  the 
uncertainties  in  the  data. 

OSHA  agrees  that  evidence  presented 
in  the  re<;ord  generally  supports  the  GST 
pathway  as  a  plausible  r:arcinogenic 
met;hanism  of  action  of  MC.  The  Agency 
remauis  con(;erned,  however,  that  sole 
reliance  on  the  GST  pathway  may  show 
insufficient  consideration  for  potential 
contributions  of  the  parent  compound 
and/or  metabolites  of  the  MFO  pathway 
to  the  carcinogenesis  of  MC.  It  is  clear 
that  ambient  MC  concentration  is  dose- 
related  to  tumor  response.  It  has  not 
been  shown  with  iny  certainty  that  MC 
GST  metabolites  are  related  to  tumor 
response  across  species.  Thus,  there  is 
greater  confidence  that  the  lifetime 
bioassays  predict  MC  carcinogenicity  in 
humans  than  there  is  that  cancer 
occurred  through  a  specific  mechanism, 
and  even  less  confidence  that  the 
metabolic  rates  measured  in  vitro 
accurately  measure  differences  in 
species  that  correlate  to  tumor 
development.  This  is  particularly  true 
for  lung  metabolism  where  only  one 
pooled  and  five  individual  human 
samples  were  analyzed. 
Notwithstanding  the  uncertainties 
described  above,  the  Agency  believes 
that  the  hypothesis  that  GST  is  the 
carcinogenic  pathway  presents  a 
plausible  mechanism  of  action  for  MC 
and  is  sufficiently  well-developed  to 
warrant  the  use  of  PBPK  modeling  of  the 
GST  pathway  as  the  dose  surrogate  of 
choice  in  the  quantitative  risk 
assessment  for  MC. 

d.  Stnirtiire  of  the  MC  PBPK  model 
The  PBPK  models  described  below  are 


based  on  the  model  originally  submitted 
by  Dr.  Reitz  on  behalf  of  HSIA  in  1992 
[Ex.  7-225|.  Over  the  years  since  the 
first  submission  of  a  MC  PBFK  model  to 
OSHA.  signific;ant  improvements  have 
been  made  in  model  structure  and  in  the 
data  collected  for  PBPK  modeling, 
especially  in  how  the  uik  ertainty  and 
variability  in  the  data  are  treated.  The 
general  structure  of  the  models 
submitted  to  OSHA  are  desf:ribed 
below,  followed  by  a  description  of  the 
parameters  used  in  the  various  models. 
Next  follows  a  description  of  how  the 
variability,  uncertainty,  and  sensitivity 
of  the  models  to  uncertainty  have  been 
assessed,  noting  the  improvements  that 
have  been  made  in  developing  methods 
to  handle  these  issues.  This  is  followed 
by  a  comparison  of  the  risk  estimates 
generated  by  these  models.  Finally, 
OSHA's  final  risk  assessment  is 
described.  This  risk  assessment 
incorporates  lessons  learned  from 
previous  models  and  uses  all  of  the 
available,  appropriate,  quantifiable  data 
in  a  Bayesian  approach  to  modeling  the 
dose  metric  for  MC. 

In  the  PBPK  model  submitted  by  Dr. 
Reitz  of  HSIA  [Ex.  7-225|,  a  .series  of 
differential  equations  was  used  to  model 
the  mass  balance  of  MC  and  its 
metabolites  in  five  physiologically- 
defined  compartments,  including  the 
lung,  liver,  richly  perfused  ti.ssue, 
slowly  perfused  tissue,  and  fat. 
Metabolism  via  the  MFO  pathway  was 
described  by  .saturable  Michaelis- 
Menten  kinetic  equations  and  GST 
metabolism  was  modeled  using  first- 
order  nonsaturable  kinetics.  With  the 
exception  of  the  PBPK  model  sumitted 
by  ICl  (Ex.  14AI,  all  of  the  PBPK  models 
submitted  to  the  Agency  followed  these 
assumptions  regarding  the  metabolism 
of  MC.  The  rate  constants  for  the 
metabolic  equations  were  estimated 
based  on  measurements  of  the  partition 
coefficients,  allometric  approximations 
of  the  physiological  constants  (e.g.,  lung 
weight),  and  estimations  (i.e.,  allometric 
scaling  of  rodent  data,  estimations  made 
using  the  parallelogram  approach,  etc.) 
of  the  biochemical  constants  (e.g., 
Michaelis-Menten  constants). 

NIOSH  presented  a  PBPK  model  in 
1993  [Ex.  94).  also  structurally  ba.sed  on 
the  Reitz-Andersen  model,  but  with 
modifications  to  the  human  breathing 
rate  and  cardiac  output  to  account  for 
uptake  of  MC  in  physically  active 
workers,  rather  than  at-rest  humans  or 
humans  involved  in  light  activity,  and 
including  an  analysis  of  the  variability 
of  the  human  metabolic:  parameters. 
Speijfically.  NIOSH  compared  estimates 
derived  from  the  arithmetic  average  of 
the  human  GST  metabolism  data  with 
the  individual  human  liver  data  (ioints 


to  e.stimate  the  uncertainty  in  an 
individual's  risk  of  cancer  from 
occupational  MC  exposure.  This 
approach  began  to  incorporate  some 
necessary  features,  such  as  a  special 
focus  on  physically  active  workers  and 
the  variability  of  human  metabolic 
parameters,  but  did  not  attempt  to 
quantify  the  uncertainty  and  variability 
of  the  individual  parameters  and  their 
contribution  to  the  uncertainty 
associated  with  the  PBPK  model. 

Mr.  Harvey  Clewell,  representing  the 
U.S.  Navy,  also  submitted  several  PBPK 
models  to  OSHA.  In  his  initial 
submission  (1992),  Mr.  Clewell 
modified  an  existing  PBPK  model  [Ex. 
7-1251  to  include  more  recent  data  on 
the  mouse  blood/air  partition  coefficient 
[Ex.  19-59).  In  a  second  PBPK  model,  he 
"started  from  scratch"  to  construct  a 
model  based  on  data  derived  from 
sources  independent  of  the  previous 
work  of  Reitz  and  Andersen  (Ex.  23-141, 
which  was  described  in  Mr.  Clewell's 
testimony  !Tr.  23fil.lO/15/92|.  This 
model  was  structurally  similar  to  the 
model  presented  by  HSIA  with  the 
following  exceptions:  it  featured  three 
lumped  compartments  (slowly  perfused, 
moderately  perfused  and  rapidly 
perfused)  based  on  tissue  kinetic 
constants  rather  than  the  earlier  two 
lumped  compartment  models  based  on 
ti.ssue  blood  volumes;  and  the  mouse 
blood/air  partition  coefficient  was 
corrected  to  19.4  instead  of  the  earlier 
8.29  on  the  basis  of  more  recent  data.  A 
third  model  submitted  by  Mr.  Clewell 
was  identical  in  structure  to  the  Reitz/ 
Ander.sen  model,  but  incorporated  the 
more  recent  experimental  data  on  the 
partition  coefficients  and  the  more 
recent  mouse  metabolism  data  [Ex.  96). 
OSHA  used  Mr.  Clewell's  third  model 
in  its  comparison  of  PBPK-derived  risk 
estimates  bec;ause  of  its  similarity  in 
structure  to  the  original  Reitz  model  and 
its  incorporation  of  the  most  recent 
experimental  data. 

In  his  third  model,  Clewell  either 
derived  probability  distributions  for 
each  parameter  from  the  literature  or 
estimated  distributions  for  those 
parameters  for  which  data  were  not 
available,  and  conducted  Monte  Carlo 
simulations  to  derive  output 
distributions  for  the  dose  surrogates. 
These  distributions  of  dose  surrogates 
were  then  used  to  derive  four  risk 
e.stimates:  the  doses  input  into  the 
multistage  dose-response  analysis  of  the 
tumor  bioas.say  were  derived  either  from 
the  mean  or  from  the  95th  percentile  of 
the  output  distribution  of  PBPK 
parameters,  and  these  in  turn  were 
coupled  with  the  either  tiie  MLE  or  the 
UCL  of  the  distribution  of  possible 
values  of  the  multistage  model 
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parameters.  This  analysis  was  an 
advance  over  that  of  previous  models 
because  it  took  into  account  some  of  the 
uncertainty  and  variability  known  to  be 
associated  with  the  data  used  in  the 
PBPK  model. 

After  evaluating  these  submitted 
models,  OSHA  determined  that 
Clewell's  model  provided  the  best 
prototype  on  which  to  base  its  final 
PBPK  modeling  approach  for  MC. 
Therefore,  the  Agency  worked  with  Drs. 
Smith  and  Hois  to  review  Clewell's 
model  and  with  the  assistance  of  Dr. 
Hattis,  to  develop  a  refined  PBPK 
modeling  approach  with  a  more 


sophisticated  analysis  of  variability  and 
uncertainty  (and  other  refinements  as 
described  below).  In  this  way  the 
Agency  developed  an  approach  which 
would  incorporate  what  was  learned  in 
the  development  of  earlier  PBPK  models 
and  make  use  of  as  much  of  the 
available  physiological  and  metabolic 
data  in  the  record  as  possible.  Clewell's 
model  was  chosen  for  comparison,     ^ 
because  this  was  the  only  model  to 
provide  a  systematic  analysis  of  the 
uncertainty,  variability  and  sensitivity 
of  the  model  using  Monte  Carlo 
techniques.  OSHA's  final  risk 


assessment  approach  is  described  in 
greater  detail  below. 

e.  Choice  of  parameters  for  PBPK 
modeling.  The  definitions  of  the 
parameters  used  in  the  models 
described  above  are  contained  in  Table 
VI-2.  Note  that  not  all  parameters  were 
used  in  each  model  and  slightly 
different  variable  names  were  used  by 
different  investigators.  For  example. 
OSHA's  final  analysis  contains  a  bone 
marrow  compartment,  while  Clewell's 
model  did  not.  OSHA  refers  to  the  blood 
fiow  for  pooriy  (or  slowly)  perfused 
tissues  as  "Qp'pC,"  while  Clewell  used 
•QSC." 


Table  VI-2.— Definitions  of  Pharmacokinetic  Parameters 


Parameter  (units) 


BW  (kg)  

QPC  unsealed  (1/hr,  1  kg  BW) 

QCC  unsealed  (1/hr,  1  kg  BW) 


VPR  (rato,  unitless) 


Definrtion 


Body  weight  in  kg.  Human  body  weights  were  assumed  to  be  7(>4cg  (Reference  Man)  Mouse 

body  weights  were  the  average  weight  of  miee  in  the  NTP  btoassay 
Breathing  rate.  QPC  =  QP(1,/hr)/BW-'  where  OP  .  aiveolar  ventilabon  rate   Human  OP  was 

based  on  rate  of  9.6  m^/S-hr  (converted  i/hr  and  adjusted  to  afveola^  ventilabon  (=  0  70  total 

ventilatkjn)  except  In  NIOSH  and  OSHA-modifted  nxxJels.  Mouse  OP  -  (24  3  i/hr)(0  70  at- 

veolar/total). 

Cardiac  output  OCC  «  OC(l,'hryBW ''  where  OC  =  cardiac  output  in  1/hr  Rertz  set  OC  =  OP 
Clewell  and  NIOSH  based  human  OC  on  Astrand  et  al.  [Ex  7-120]  data  on  cardiac  outout 
and  breattiing  rate  vs.  workload. 

Alveolar  ventitation/pertusion  rato. 


Blood  flows  to  tissues 


OGC  or  OgiC  (fraction  of  cardiac  output)  . 
OLC  or  QliC  (traction  of  cardiac  output)  ... 
OFC  or  OfatC  (fractkjn  of  cardiac  output) 
OSC  or  OppC  (fraction  of  cardiac  output) 


ORC  Of  QwpC  (fraction  of  cardiac  output) 
OmarC  (fraction  of  cardiac  output)  


Bkxxj  flow  to  gastrointestinal  tract  as  a  fraction  of  cardiac  output.  OGC  -  OG/QC. 

Bkxxj  flow  to  liver  as  a  fraction  of  cardiac  output.  OLC  «  OUQC. 

Blood  ftow  to  fat  as  a  fraction  of  cardiac  output.  OFC  =  OF/OC 

Blood  fiow  to  stowly  (or  poorly)  perfused  tissues  as  a  fraction  of  cardac  output  OSC  •  OS/ 

Blood  flow  to  rap«j»y  (or  well)  perfused  tissues  as  a  fraction  of  cardiac  output.  ORC  -  OR/OC. 
Blood  flow  to  tione  mamDw  as  a  fraction  of  cardiac  output. 


Tissue  volumes 


VGC  Of  VgiC  (fraction  of  body  weight)  . 
VLC  Of  VliC  (fraction  of  body  weight)  ... 
VFC  Of  VfatC  (fraction  of  body  weight) 
VSC  Of  VppC  (fraction  of  body  weight) 
VRC  Of  VwpP  (traction  of  body  weight) 

VluC  (fraction  of  body  weight)  

VmarC  (fraction  of  body  weight)  


Volume  of  Gl  tract  as  a  fraction  of  body  wetght.  VGC  -  VG/BW. 

Volume  of  liver  as  a  fraction  of  body  weight  VLC  •  VLTBW. 

Volume  cf  fat  as  a  fraction  of  txx*y  weight  VFC  =  VF/BW. 

Volume  of  stowfy  (or  poorty)  perfused  tissues  as  a  fraction  of  body  weight.  VSC  «  VS/BW 

Volume  of  rap««y  (or  well)  perfused  tissues  as  a  fraction  of  body  weight.  VRC  »  VR'BW 

Volunne  of  lung  as  a  fraction  of  body  weight 

Volume  of  bone  marrow  as  a  fraction  of  body  weight 


Partition  coefficients 


PBof  Pbto 
PG  or  Pgi  . 
PL  Of  Pli  ... 
PF  Of  Pfat  . 
PSof  Ppp 

PR  Of  Pwp  , 

PLU  Of  Plu 
Pmar 


Blood/air  partition  coefficient. 

Gl  tract/l)kxxl  partition  coefficient  (Gl  tract/air  divided  by  PB). 
Uver/tilood  partition  coefficient  (Uver/air  divided  by  PB). 
Fat/ljlood  partition  coefficient  (Fat/air  divided  by  PB). 

Slowty  (or  poorly)  perfused  tissue/bkxxj  partition  coeffiaent  (Stowty  perfused  ttssue.'air  divided 
by  PB). 

Rapidly  (or  well)  perfused  tissue/tilood  partition  coeffiaent  (Rapidly  perfused  tissue/air  divided 
by  PB). 

Lung/tilood  partition  coefficient  (Lung/air  divided  by  PB). 
Bone  marrowiair  partition  coefficient. 


Metabolic  parwneters 


VMAXC  unsealed  (mg/hr,  1  kg  animal)  MFO  pathway  Michaelis-Menten  maximum  vekx:ity  for  MC  metabolism  VMAXC  =  VMAX  (rrxj/ 

hr)/BW".  ^ 

KM  (mg/I)  I  mfo  pathway  Michaelis-Menten  affinity  constant  for  MC  metabolism. 
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Table  VI-2.— Definitions  of  Pharmacokinetic  Parameters— Continued 


Parameter  (units) 


KFC,  unsealed,  (/hr,  1  kg  animal) 
A1  (ratio)  


A2  (ratio) 

B1  (ratio) 
B2  (ratio) 
Sp— Kf  .... 


Definition 


GST  pathway  1st  order  kinetic  rate  constant  for  MC  metatx)lism.  KFC  =  KF  (/hr)(BW^5). 
Ratio    of   distribution    ot    MFC   pathway   MC    metabolism    between    lung   and   liver.    A1    = 

VMAXCdungj^VMAXCiliver) 
Ratio  of  distribution  of  GST  pathway  MC  metabolism  between  lung  and  liver.  A2  =  KFC(lung)/ 

KFC(liver). 
Ratio  of  lung  and  liver  tissue  content  of  microsomal  protein. 
Ratio  of  lung  and  liver  tissue  content  of  cylosolic  protein, 
^ometnc  scaling  power  tor  body  weight  scaling  of  KFC  from  mice  to  humans. 


ISS 


The  MC  physiologically-based 
pharmacokinetic  (PBPK)  models 
discussed  here  contain  the  following 
types  of  parameters  as  defined  above: 
body  weight,  breathing  rate,  cardiac 
output,  blood  flows  to  tissue 
compartments  (as  a  fraction  of  the 
cardiac  output),  volumes  of  tissue 
compartments  (as  a  fraction  of  bodv 
weight),  partition  coefficients,  the 
metabolic  parameters  (the  Michaelis- 
Menten  parameters,  Vmax  and  Km,  for 
the  MFO  pathway  and  the  Ist-order  rate 
constant,  Kf,  for  the  GST  pathway)  and 
the  ratio  of  the  pathway-specific 
metabolic  capacity  between  the  major 


metabolic  sites  (lung  and  liver). 
Differences  in  model  structure  (such  as 
choice  of  lumped  tissue  compartments) 
and  differences  in  sources  of  data  for 
uidividual  parameters  lead  to 
differeiu  es  in  the  parameter  values  used 
in  different  models. 

The  parameter  values  (point 
estimates)  used  in  the  PBPK  models 
reviewed  by  OSfIA  are  presented  in 
Table  VI-3.  The  parameter  distributions 
used  by  OSHA  in  its  analysis  are 
presented  later. 

As  far  ,is  OSHA  could  determine,  the 
parameters  chosen  by  HSIA  were  those 
presented  in  Reitz's  1989  paper  |Ex.  21- 


53]  except  that  OSHA's  preferred  values 
for  breathing  rates  (based  on  9.6  mV 
workday)  and  8-hour  human  exposures 
were  used.  The  model  submitted  by 
NIOSH  used  the  parameters  and 
computer  code  from  the  Reitz  model, 
except  for  the  human  breathing  rate, 
human  cardiac  output  and  human 
metabolic  parameters.  The  parameters 
used  by  Clewell  were  summarized  in  his 
post-hearing  submission  [Ex.  96],  which 
included  more  recent  experimental  data 
for  the  partition  coefficients  and  mouse 
metabolic  parameters  and  a  different 
scaling  for  human  cardiac  output. 


Table  VI-3.— Parameters  Used  in  PBPK  Models  Reviewed  by  OSHA 


Model 
Parameter 

BW  (kg)  

QPC,  unsealed  alveolar  ventilation   (1/hr,   1   kg 

animal)  

QCC,  unsealed  cardiac  output  (1/hr,  1  kg  animal) 
QGC^  fkjw  to  Gl  tract  (fraction  of  cardiac  output) 

QLC',  flow  to  Irver  (fraction  of  cardiac  output)  

QFC'',  ftow  to  fat  (fraction  of  cardiac  output)  

QSC*.  ftow  to  stowly  perfused  tissues  (fraction  of 

cardiac  output) 

QRC'.  ftow  to  rapidly  perfused  tissues  (fraction 

of  cardiac  output)  

VGC,  Gl  vokjme  (fraction  of  BW)  

VLC,  Irver  volume  (traction  of  BW)  

VFC,  fat  volume  (fraction  of  BW)    

VSC,  slowly  pertused  tissue  volume  (traction  of 

BW) 

VRC,  rapidly  perfused  tissue  volume  (fraction  of 

BW)  

VLUC,  lung  volume  (fraction  of  BW)  

PB,  blood/air  part,  coeft  

PG,  Gl  tract/air  part,  coefl  

PL,  iiver/btood  part,  coetf 

PF,  fat/btood  pari,  coeff  

PS,  slowly  perfTbkxxl  part  coeff  

PR,  rapKlly  perfTblood  part,  coeff  

PLU,  lung/bkxxj  part,  coeff    

VMAXC  mg/hr,  1  kg  animal  (unsealed)  

KM  (mg/L)  


Clewell  [Ex.  96) 


Mouse 


0.0345 

29.0 

16.5 
0.165 
0.035 
0.03 

0.25 

0.52 
0.031 
0.046 
0.100 

0.513 

0041 

0  008 
23.0 

0.52 

1.6 

5.1 

0.44 

0.52 

0.46 
13.4 


1.35 


Human 


70 

35 
18 

0.195 

0.07 

0.05 

024 

0445 
0045 
0.023 
0.16 

0.48 

0.033 
0  0O6 
129 
0.93 
2.9 
9.1 
0.78 
0.93 
0.82 
5.0 


0.4 


NIOSH  [Ex.  23-18] 


Mouse 


0.0345 

290 
29.0 

0.0 

0.24 

0.05 

0  19 

0.52 
0.0 
0.04 
007 

0.75 

0.05 

0.012 

8.29 
NA 

1.71 
14.5 

0.96 

1.71 

1.71 
13.2 


0.396 


Human 


70 

43.1 

20.9 
0.0 

0.2093 
0.040 

0.4319 

0.3188 
0.0 

0.0314 
0.231 

0.621 

0.0371 

0.011 

9.7 
NA 

1.46 
12.4 

0.82 

1.46 

1.46 

3.98 

1.15 

9.81 

4.71 

0.72 

0.55 

0.26 

0.79 


HSIA  [Ex.  19-45] 


Mouse 


0.0345 

29.0 
29.0 

0.0 

0.24 

0.05 

0.19 

0.52 
0.0 
0.04 
0.07 

0.75 

0.05 

0.012 

8.29 
NA 

1.71 
14.5 

0.96 

1.71 

1.71 
13.2 


0.396 


Human 


70 

350 
35.0 

0.0 

0.24 

0.05 

0.19 

0.52' 
0.0 

0.0314 
0.231 

0.621 

0.0371 

0.011 

9.7 
NA 

1.46 
12.4 

0.82 

1.46 

1.46 
.  4.9 


0.580 
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»QGC  +  QLC  +  QFC  +  QSC  +  QRC  MUST  =  1.00 


Model 

Clewell  [Ex.  96] 

NIOSH  [Ex.  23-18] 

HSIA  [Ex.  19-45] 

Parameter 

Mouse 

Human 

Mouse 

Human 

Mouse               Human 

KFC  /hr,  1  kg  animal  (unsealed) 

1.5 

0.41 
0.28 

1.5 

0.015 
0.18 

1.73 

0.416 

0.137 

i —                        1 

1.56 
0.00 
1.62 
1.79 
0.00143 

0.18 



1.73 

0.416 
0.137 

( 

A1  (Vmaxc(lung)A/maxc(liver))  

A2  (KFC(lung)/KFC(liver))  

1.24 

0.00143 
0.18 

/.  Assessment  of  the  sensitivity  and 
uncertainty  of  the  PBPK  model.  In  the 
NPRM,  OSHA  expressed  concern  that,  if 
PBPK  models  were  used  to  adjust  risk 
assessments,  the  uncertainty  in  PBPK 
modeling  should  be  adequately 
addressed.  Specifically,  OSHA  was 
concerned  that  the  uncertainty  in  the 
mechanism  of  action  and  the  lack  of 
human  lung  metabolism  data  were  the 
greatest  obstacles  to  incorporation  of 
pharmacokinetic  data  into  the  MC  final 
risk  assessment.  Many  of  the 
uncertainties  in  model  parameters  have 
been  quantified  by  various  hearing 
participants  and  are  summarized  below. 
The  quantification  of  these 
uncertainties,  however,  did  not  address 
OSHA's  primary  concerns  regarding  the 
mechanism  of  action  and  the 
distribution  of  metabolism  between  lung 
and  liver.  OSHA's  analyses  of  the 
uncertainty  and  variability  of 
parameters  in  the  PBPK  model  are 
presented  with  its  risk  assessment  later 
in  this  document. 

The  concepts  of  uncertainty, 
variability  and  sensitivity  in  PBPK 
modeling  were  defined  in  comments 
submitted  by  the  U.S.  Navy  [Ex.  19-59): 

As  it  relates  to  the  issue  of  using  PBPK 
modeling  in  risk  assessment,  uncertainty  can 
be  defined  as  the  possible  error  in  estimating 
the  "true"  value  of  a  parameter  for  a 
representative  ("average")  animal. 
Variability,  on  the  other  hand,  should  only  be 
considered  to  represent  true  interindividual 
differences. 

The  normalized  sensitivity  coefficient 
gives  the  percentage  change  in  a  model 
output  due  to  a  percentage  change  in  the 
parameter  value  and  represents  the  relative 
importance  of  the  parameter  to  the  model 
output  under  the  conditions  of  the 
simulation. 

Each  of  these  quantities  is  of  concern  for 
risk  assessment  and  PBPK  modeling. 
For  example,  we  know  that  there  is 
variability  or  inter-individual 
heterogeneity  in  the  body  weights  of 
humans  (and  mice),  yet  we  estimate 
risks  for  an  average  member  of  the 
population  (70  kg  in  humans,  average 
bioassay  weight  in  mice).  For  many 
parameters,  the  interindividual 


variability  may  not  be  blown  and  must 
be  estimated. 

Uncertainty  in  estimation  of  the  value 
of  a  parameter  representing  an  average 
member  of  a  population  is  primarily  due 
to  laboratory  measurement  and  related 
errors.  Measurement  errors,  in  many 
cases,  can  be  quantified  or  estimated  so 
that  the  potential  impact  of  this 
uncertainty  on  the  outcome  of  the  PBPK 
modeling  can  be  assessed. 

The  sensitivity  of  the  model  to 
particular  parameters  is  useful  for 
determining  which  experiments  should 
be  conducted  to  confirm  parameters  and 
to  determine  the  amount  of  confidence 
that  PBPK  model  outputs  merit.  For 
example,  when  a  sensitivity  analysis  is 
conducted  and  it  is  determined  that  the 
model  outcomes  are  not  very  sensitive 
to  changes  in  the  definitions  of  the 
lumped  tissue  volumes,  it  suggests  that 
there  is  little  need  to  conduct 
experiments  to  describe  those 
relationships  more  precisely.  Similarly. 
even  though  the  lumped  tissue  volume 
does  not  represent  a  "true"  biological 
quantity,  there  is  confidence  that  its 
precise  definition  is  not  critically 
important  in  PBPK  model  outcomes. 
Therefore,  if  the  only  large  (quantifiable) 
uncertainty  resides  in  this 
measurement,  one  would  have  greater 
confidence  that  the  model  predictions 
were  reasonably  accurate.  Therefore,  it 
is  instructive  to  understand  which 
parameters  influence  the  model 
outcomes  to  the  greatest  degree. 
Conversely,  if  the  PBPK  model  outputs 
are  sensitive  to  a  parameter  which  has 
not  been  precisely  described  (such  as 
the  distribution  of  GST  metabolism 
between  lung  and  liver),  the  confidence 
in  model  outputs  is  correspondingly 
reduced. 

Various  investigators  have  attempted 
to  determine  the  sensitivity  of  the  PBPK 
models  to  parameter  values  and  to 
characterize  the  uncertainty  and 
variability  within  parameters  in  the 
models.  The  first  attempt  to  describe  the 
sensitivity  of  the  Reitz's  original  PBPK 
model  was  performed  by  the  Consumer 
Product  Safety  Commission  (CPSC). 


The  CPSC  conducted  a  sensitivity 
analysis  of  the  metabolic  parameters. 
Km,  Vmax  and  Kf,  in  the  "Updated  Risk 
Assessment  for  Methylene  Chloride" 
[Ex.  7-126!,  They  analyzed  the 
sensitivity  of  the  model  by  selecting 
alternative  point  estimates  for  the 
metabolic  parameters  and  determining 
what  the  resulting  ratio  of  GST 
metabolite  at  4000  ppm  vs.  1  ppm 
would  be.  This  analysis  shows  how  this 
ratio  would  vary  if  the  metabolic 
parameters  used  in  the  model  were 
higher  or  lower  than  the  measured 
values  as  selected  by  CPSC.  The  results 
showed  that  the  ratio  of  the  GST 
metabolite  in  the  liver  at  4000  ppm  to 
the  GST  metabolite  at  1  ppm  (or  the 
ratio  of  the  GST  metabolite  in  the  lung 
at  4000  ppm  to  the  GST  metabolite  at  1 
ppm)  was  relatively  insensitive  to  the 
value  of  Kf  (when  CPSC  varied  Kf  from 
0.01  to  5.3,  while  Km  and  Vmax  were 
held  constant  at  Reitz-Andersen  values). 
HSIA  presented  a  sensitivity  analysis 
of  the  PBPK  parameters  from  the  Reitz 
(HSIA)  model  in  the  testimonv  of  Dr. 
Reitz  (Ex.  23-21Ai.  Results  were 
presented  for  mice  at  4000  ppm,  mice  at 
1  ppm,  humans  at  1000  ppm  and 
humans  at  1  ppm.  In  the  first  analysis 
(mice  at  4000  ppm),  the  most  sensitive 
parameters  were  determined  to  be  PB 
(blood:air  partition  coefficient)  and  Kf 
(metabolic  parameter  for  the  GST 
pathway).  The  authors  observed  that  at 
high  MC  exposure  levels  the  model 
output  was  at  least  an  order  of 
magnitude  less  sensitive  to  changes  in 
the  other  sixteen  parameters 
investigated. 

When  mice  were  exposed  to  lower 
concentrations  of  MC  (1  ppm)  Vmax  and 
Km  for  the  MFO  pathway  were  the  most 
sensitive  parameters  (sensitivity 
coefficient  was  over  120%  for  each  of 
these  parameters).  In  addition,  several 
other  parameters  were  found  to  exert  a 
significant  influence  on  model  outputs: 
QP.  QL.  PB,  VLu.andKF 

In  humans,  at  high  concentrations  (> 
1000  ppm)  the  results  were  similar  to 
those  observed  in  mice:  the  model  was 
most  sensitive  to  PB  and  KF,  with 
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sensitivity  coefficients  of  87%  and  97%, 
nispectively.  In  addition,  the  human 
mode!  was  also  sensitive  to  the  value 
chosen  for  the  QP  (sensitivity  coefficient 
=  4,?%). 

la  humans,  at  1  ppm  MC.  Km  and 
Vmax  for  the  MFO  pathway  were  the 
most  sensitive  parameters  nut  of  the  six 
parameters  which  had  a  significant 
effect  upon  model  outputs:  QP,  QL,  PB, 
Vmax,  Km,  and  KF. 

This  type  of  sensitivity  analysis 
improves  on  that  [:oiulu(  ted  bv  the 
(;F'S(;.  because  it  looks  at  more  of  the 
[larameters.  It  is  still  deficient,  however, 
because  it  examines  the  effect  of  each 
parameter  individually,  and  because  it 
does  not  examine  the  effect  of 
uncertainty  in  two  key  parameters.  Al 
aiui  A2  (the  ratios  of  distribution  of  the 
MFO  and  GST  pathways  between  lung 
and  liver),  on  the  outcomes  of  the 
nu)deling. 

Mr.  Clewell  |Ex.  19-59|  also 
conducted  a  sensitivity  analysis  to 
determine  the  impact  of  uncertainty  in 
PBPK  parameters  on  the  model 
outcomes,  in  t:ontrast  to  the  FiSI.A 
analysis,  he  examined  the  sensitivity  of 
the  outcomes  to  the  ratios  Al  and  A2, 
and  he  chose  a  more  realistic 
occupational  exposure  level  (1(]0  ppm). 
He  found  that  for  mi(.e  at  4000  ppm.  the 
most  .sensitive  parameters  for  estimation 
of  lung  tumors  were  KF,  A2,  and  PB.  In 
the  liver,  the  most  sensitive  parameters 
were  KF  and  PB.  which  agrees  with  the 
results  of  the  fISIA  analysis.  For 
humans  at  100  ppm.  the  most  sensitive 
parameters  for  estimating  lung  tumors 
were  KF  and  .•XZ.  Other  parameters  with 
significant  effects  on  model  outcomes 
were  PB,  QPC.  BVV.  KM.  QCC.  and  QLC. 
The  most  sensitive  parameters  for 
estimating  liver  tumors  were  VMAX, 
KF.  QPC  and  BVV,  while  PB.  KM.  QCC 
aiui  QLC'  also  produced  significant 
effects  on  model  outcomes. 

In  all  of  these  analyses,  the  PBPK 
models  were  clearlv  sensitive  to  the 
values  chosen  for  the  metabolic 
parameters,  especiallv  the  CiST 
metabolic  parameter  (KF).  Other 
parameters  with  consistently  significant 
impact  on  the  outcomes  of  the  model 
included  breathing  rate  (QP)  and 
distribut'on  of  GST  metabolism  between 
lung  and  liver  (A2).  These  analyses 
suggest  that  additional  studies  to 
quantify  the  metabolic  parameters  (KF, 
KM  and  VMAX).  breathing  rates  (QP) 
and  distribution  of  GST  metabolism 
between  lung  and  liver  [,\2]  would 
uu;rease  confidence  in  the  model 
outcomes.  Characterization  ot  the 
distribution  of  metabolism  between  lung 
and  liver  is  particularlv  critical  because 
estimates  for  human  lung  metabolism 
were  initially  based  on  one  pooled 


sample  of  lung  tissue,  and  the 
variability  and  uncertainty  of  the  value 
of  this  parameter  has  not  been 
quantified. 

Some  analysts  [Ex.  2 1-52 j  have 
suggested  that  the  uncertainty  is 
increased  in  risk  assessments  based  on 
PBPK  as  compared  to  applied-dose  risk 
assessments,  because  some  methods  of 
quantifying  the  uncertainty  result  in 
rather  broad  distributions  of 
uncertainties.  OSHA,  in  contrast,  agrees 
with  most  commenters  that  quantifying 
uncertainty  in  a  PBPK  model  or  risk 
assessment  does  not  increase  the 
uncertainty.  The  Agency  stres.ses  that 
the  appearance  of  increasing  uncertainty 
with  the  identification  of  sources  of 
uncertainty  almost  certainly  means  that 
the  original  uncertainty  was 
underestimated.  (In  fact,  since  many 
assessors  have  not  attempted  even  to 
quantify  the  uncertainty  in  applied-dose 
risk  assessments,  the  uncertainty  has 
often  been  infinitely  underestimated.) 
When  conducting  a  risk  assessment 
using  PBPK  that  appears  to  increase  the 
uncertainty  over  delivered-dose 
methodologies,  the  investigator  should 
go  back  and  rec^alibrate  what  the 
uncertainty  in  the  original  analysis 
likely  was,  in  light  of  the  sources  of 
uncertainty  identified  using  PBPK.  This 
would  tend  to  broaden  the  confidence 
limits  of  the  traditional  risk 
assessments,  almost  certainly  beyond 
the  limits  generated  in  a  thoughtful 
PBPK-based  assessment.  For  example, 
many  analyses  using  delivered  dose 
assume  that  in  the  interspecies  scaling 
factor,  BW",  x  is  known  with  perfect 
certainty  (e.g.,  it  is  known  to  equal  2/3 
or  1.0).  An  analysis  that  u.ses  an 
empirically-derived  probability 
distribution  for  x,  whic:h  might 
reasonably  extend  from  approximately 
0.6  to  approximately  1.0,  would  yield  a 
rather  broad  distribution  of  uncertainty 
in  the  resulting  estimate  of  risk. 

The  Agency  also  agrees  that  the 
primary  uncertainties  lie  in  the  choice 
of  the  dose  surrogate  and  assumptions 
regarding  cross-species  scaling.  Clewell 
[Ex.  23-14)  investigated  the  uncertainty 
of  the  PBPK  parameters  using  Monte 
Carlo  analyses  of  the  assumed 
distributions  of  uncertainty  of  each 
parameter.  The  resulting  estimates  of 
dose  surrogate  values  were 
characterized  by  a  mean  of  the 
distribution  and  an  upper  95[b 
percentile  estimate.  Mr.  Clewell  stated 
[Ex.  19-591: 

|T)he  use  of  the  95th  percentile  of  the 
distribution  of  estimates  accounts  for 
additional  uncertainty  concerning  the  true 
values  of  the  PBPK  parameters  for  the 
bioassay  animals  and  humans. 


Mr.  Clewell  recommended  that  OSHA 
use  the  upper  95th  percentile  of  the 
Monte  Carlo  distribution  of  GST 
metabolites  (from  PBPK  modeling)  as  an 
input  to  the  multistage  model  to 
generate  risk  estimates,  and  then  use  of 
the  MLE  from  the  multistage  model  in 
those  risk  estimates,  in  accordance  with 
previous  OSHA  risk  assessments.  He 
remarked  that  use  of  the  upper  95th 
percentile  of  the  PBPK  output  would  be 
a  reasonable  mechanism  to  account  for 
the  uncertainty  quantified  in  these 
analyses.  Using  the  upper  95th 
percentile  of  the  distribution  of  GST 
metabolites,  Mr.  Clewell's  risk  estimate 
for  lifetime  occupational  exposure  to  25 
ppm  MC  was  0.9  deaths  per  1000  using 
the  MLE  of  the  multistage  model,  and 
1.1  per  1000  using  the  95th  percentile 
upper  confidence  limit  (UCL)  from  the 
multistage  model.  Using  the  mean  of  the 
distribtution  of  GST  metabolites,  his 
MLE  risk  estimate  was  0.28  deaths  per 
1000  at  the  same  exposure  level,  with  an 
UCL  of  0.35/1000. 

The  HSIA  disagreed  with  using  the 
upper  95th  percentile  for  estimating 
risks,  and  stated  [Ex.  105|: 

ITIhe  analyses  conducted  by  Clewell  et  al. 
indic:ate  that  consideration  of  model 
parameter  variability  does  not  contribute 
orders  of  magnitude  to  the  uncertainty 
associated  with  PB-PK  risk  assessments. 
Further,  the  uncertainty  associated  with  PB- 
PK risk  assessments  is  significantly  less  than 
that  associated  with  risk  assessments  that  fail 
to  consider  pharmacokinetics.  The 
uncertainty  In  PB-PK  based  procedures  is 
simply  more  readily  available  for  calculation, 

OSHA  disagrees  with  the  HSIA  that 
the  uncertainty  and  variability 
associated  with  PBPK  risk  assessments 
is  significantly  less  than  that  associated 
with  risk  assessments  that  fail  to 
consider  pharmacokinetics. 
Quantification  of  uncertainty  does  not 
equate  with  reducing  uncertainty  in  an 
analysis.  In  fact,  at  a  different  level,  the 
assumptions  made  regarding 
mechanism  of  action  of  MC  and 
extrapolation  of  lung  metabolic  rates 
from  one  human  in  vitro  sample  may 
serve  to  underestimate  the  uncertainty 
inherent  in  the  PBPK-ba.sed  risk 
assessment  if  the  underlying 
assumptions  are  wrong.  Also,  as  stated 
above,  identification  of  uncertainty  may 
lead  us  to  recalibrate  the  uncertainty 
associated  with  traditional  risk 
assessment  methods.  In  any  event,  the 
possibility  that  using  PBPK  signifif:antly 
reduces  uncertainty  does  not  affect  the 
need  to  account  for  whatever 
imcertainty  remains. 

In  addition,  OSHA  agrees  with 
Clewell  that  using  the  upper  95th 
percentile  of  the  Monte  Carlo 
dLstribution  of  GST  metabolites  as  input 
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to  the  multistage  model  is  a  reasonable 
way  to  incorporate  the  quantifiable 
uncertainty  and  variability  into  a  risk 
assessment.  In  its  final  risk  estimates, 
OSHA  has  used  the  upper  95th 
percentile  on  the  distribution  of  GST 
metabolites  from  the  Bayesian  analysis 
as  the  input  to  the  multistage  model,  as 
described  later  in  this  document. 

E.  Other  Risk  Estimates  Based  on  PBPK 
Models  Prior  to  OSHA 's  Final  Analysis. 

A  PBPK  model  can  produce  estimates 
of  target  tissue  doses  (or  dose 
surrogates)  for  different  hypotheses  of 
action  of  a  chemir^ij.  The  appropriate 
choice  of  target  tissue  dose  can  greatly 
influence  risk  estimates  based  on  that 
dose.  For  MC,  the  dose  surrogate  that 
has  been  used  most  frequently  to 
estimate  cancer  risks  is  the  amount  of 
GST  metabolite  produced.  The  amount 
of  GST  metabolite  can  then  be  used  to 
extrapolate  from  a  high  bioassay  dose  of 
MC  to  a  low  occupational  (or 
environmental)  dose  of  MC  and  from 
mouse  MC  metabolic  rates  to  human 
metabolic  rates. 

In  the  NPRM.  OSHA  reviewed 
available  risk  assessments  for  MC  that 
used  PBPK  modeling  in  a  variety  of 
ways.  The  Food  and  Drug 
Administration  risk  assessment  [Ex.  6- 
ll  was  not  adjusted  to  account  for 
pharmacokinetic  information.  The 
Consumer  Product  Safety  Commission, 
in  its  "Updated  risk  assessment  for 
methylene  chloride"  |Ex.  7-126|.  used 
pharmacokinetic  data  to  adjust  for 
differences  in  metabolism  in 
extrapolating  from  high  dose  (4000  ppm 
mouse  bioassay)  to  low  dose  (1  ppm) 
exposures,  but  did  not  adjust  for 
interspecies  differences  in  ..  ^ 
metabolism  of  MC.  The  resulting  risk 
estimate  was  approximately  2-fold 


lower  than  a  risk  estimate  using  applied 
dose. 

The  U.S.  EPA  analyzed  the  MC 
pharmacokinetic  data  in  its  documents, 
"Technical  analysis  of  new  methods 
and  data  regarding  dichloromethane 
hazard  assessment"  (Ex.  7-129)  and 
"Update  to  the  Health  Assessment 
Document  and  Addendum  for 
dichloromethane  (methylene  chloride): 
pharmacokinetics,  mechanism  of  action, 
and  epidemiology"  |Ex.  7-1281.  The 
EPA  used  the  PBPK  data  to  adjust  its 
risk  estimates  in  its  Integrated  Risk 
Information  System  (IRIS)  database. 
Adjustments  were  made  for  high-to-low 
dose  and  cross-species  extrapolation. 
EPA's  risk  estimates  for  low  human 
exposures  to  MC  were  decreased  by 
approximately  a  factor  of  9  from  its  risk 
estimates  made  without  consideration  of 
PBPK  data. 

The  HSIA  jEx,  105'  and  ECETOC  |E\. 
14|  also  submitted  risk  assessments 
based  on  PBPK  data.  The  primary 
difference  between  the  HSIA  and  the 
EPA  risk  estimates  was  that  tht;  flSlA 
did  not  use  a  surface  area  correction  to 
account  for  interspecies  differences 
other  than  pharmacokinetics  (e.g.. 
pharmacodynamic  differences)  while 
the  EPA  did.  Also.  HSlA's  risk  estimates 
used  OSHA's  preferred  breathing  rates 
and  an  occupational  exposure  scenario. 
ECETOC  based  its  risk  estimates  on 
different  measures  of  human  MC 
metabolism.  In  a  pre-hearing 
submission.  "Using  PB-PK  Models  for 
Risk  Assessment  with  Methylene 
Chloride  (Comparison  of  U.S.  and  U.K. 
procedures)"  lEx.  19-a3A|,  scientists 
from  the  U.S.  and  the  U.K.  compared 
methodologies  for  using  PBPK  data  in 
the  MC  risk  assessment  and  presented  a 
consensus  opinion  that  OSHA  should 
use  the  methodology  developed  by  Dr. 


Richard  Reitz  [Ex.  7-225]  for  the  U.S. 
For  this  reason,  OSHA  evaluated  Dr. 
Reitz's  analysis,  as  presented  by  the 
HSIA,  and  did  not  separately  consider 
the  ECETOC  risk  assessment. 

As  described  previously,  Clewell  (Ex. 
961  and  NIOSH  [Ex  94]  have  submitted 
analyses  of  the  PBPK  data  and  risk 
assessments  based  on  those  analyses. 
Both  of  these  analyses  used  PBPK 
modeling  of  the  amount  of  GST 
metabolites  produced  in  their  estimates 
of  carcinogenic  risks. 

OSHA  has  evaluated  the  data  in  the 
rulemaknig  record  and  has  concluded 
that,  if  PBPK  modeling  is  used  to  adjust 
estimates  of  risk,  the  weight  of  evidence 
supports  using  the  amount  of  GST 
metabolites  as  the  preferred  surrogate 
for  target  tissue  dose.  The  amount  of 
C;ST  metabolites  predicted  h\  the  PBPK 
riiodei  \anes  depending  upon  the  values 
or  distributions  chosen  for  the 
parameters  in  the  model. 

Of  the  risk  assessments  described 
abo\e.  OSH.A  has  chosen  to  compare 
risks  estimated  using  PBPK  models 
submitted  by  Reitz  et  al  .  Clewell  el  al. 
and  .NIOSH  w  ith  .ipplied  dose 
methodology  using  either  of  two  scaling 
assumptions;  the  inhaled  dose  in  mg/kg/ 
day  (the  estimates  of  risk  presented  in 
the  NPRM]  and  ppm-to-ppm 
extrapolation  OSHA  evaluated  the 
methodologies  used  in  developing  these 
risk  estimates  before  developing  its  final 
risk  estimates,  which  are  presented  in 
the  next  section. 

The  risk  estimates  derived  from  using 
PBPK  with  the  multistage  dose-response 
model  submitted  to  the  .Xgencv  by  Reitz 
et  al..  ClewL'll  et  al..  and  NIOSH.  and  the 
risk  estimates  derived  from  applied  dose 
methodologies,  are  shown  in  Table  \I- 
4. 


Table  VI-4.— Lifetime  Excess  Risk  Estimates  (per  1000)  From  Occupational  Exposure  Based  on  Female 

Mouse  Lung  Tumor  Data 


Model 

MLE  (UCL)" 

25  ppm 

50  ppm 

500  ppm 

OSHA  NPRM  Risk  Assessment  (mg/kg/d,  BW  extrapolation)  wrthout  PBPK  Adjustment  

PPM  to  PPM  extrapolation  without  PBPK  Adjustment 

PBPK  Reitz  lemale  mouse  lung— Reitz  human  (HSIA  assumptions) 

2.32  (2.97)  

11.3  (14.4)  

0  43  (0.53)  

0.81  (1,02)  

0.91  (1.14)  

3.62  

4.64  (5.92)  

22.4  (28.5)  

0.93(1  17)  

1.69  (2  12)  

1.88(2.36)  

7.47  

45.5  (57  7) 

203  (251) 
14  3  (17  9) 

PBPK  Reitz  female  mouse  lung — Dankovic  average  human  (NIOSH  assumptions)  

PBPK  Clewell  female  mouse  lung — Clewell  human  (Navy  assumptions)'  

15  0  (18.7) 
27.5  (34.2) 
125.8 

OSHA  Final  Risk  Assessment  (female  mouse  lung  with  PBPK)  

'  Upper  95th  percentile  of  the  GST  metabolites  distribution  was  used  as  input  in  the  multistage  model 

"  Maximum  likelihood  estimates  and  95th  percentile  upper  confidence  limit  (in  parentheses)  of  the  multistage  dose-response  tur>ction. 


Of  those  risk  estimates  considered  by 
OSHA  prior  to  its  final  risk  assessment, 
the  risk  estimates  for  lifetime 
occupational  exposure  to  the  8-hour 
TWA  PEL  of  25  ppm  ranged  from  0.43 


per  1000  to  11.3  per  1000.  The  risk 
assessment  presented  in  the  NPRM  was 
based  on  a  body  weight  extrapolation 
from  mice  to  humans  of  a  mg/kg/day 
dose  of  MC.  Mr.  Harvey  Clewell  |Ex.  19- 


59]  stated  that  this  dose  was  not  a  useful 
dose  for  estimating  risks  from  volatile 
solvents  such  as  MC.  He  suggested  that, 
if  PBPK  modeling  was  not  used  to 
estimate  target  ti.ssue  dose  (his  preferred 
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method  of  estimating  risk),  then  a  ppm- 
to-ppm  extrapolation  would  be  more 
appropriate.  The  ppm-to-ppm 
extrapolation  resulted  in  an  estimated 
risk  of  11.3  deaths  per  1000  after 
lifetime  occupational  exposure  tfi  25 
ppm.  However,  the  ppm-to-ppm 
extrapolation  is  generally  preferred  for 
site-of-contact  tumors.  Although  it  is 
possible  that  the  MC  lung  tumors  were 
the  result  of  a  site-of-contact  mechanism 
cf  action,  the  data  are  more  supportive 
of  a  systemic,  genotoxic  mechanism 
mediated  through  metabolites  of  MC.  In 
addition,  the  liver  tumors  are  clearly  not 
the  result  of  a  site-of-contact  carcinogen 
because  the  liver  is  not  a  site  of  contact 
during  inhalation  bioassays. 

Several  commenters  (Exs.  19-26,  19- 
28,  19-29.  19-45,  19-48.  19-57, 19-59, 
25-E,  25-11  suggested  using  PBPK 
modeling  to  estimate  target  tissue  dose 
and  to  account  for  differences  in 
metabolism  at  high  and  low  doses  and 
differences  in  metabolism  of  MC  across 
sjjecies.  OSHA  compared  three  sets  of 
parameters  in  the  PBPK  models 
submitted  by  interested  parties  to  adjust 
the  dose  across  species  and  across 
doses.  The  risk  estimates  for  those 
models  (using  the  MLE  of  the  multistage 
model  parameters)  ranged  from  0.43  to 
0.91  deaths  per  1000  after  lifetime 
occupational  exposure  to  25  ppm.  Mr. 
Clewell's  risk  estimate  (0.91/1000  MLE). 
unlike  the  other  PBPK  analyses, 
represent  the  upper  95th  percentile  of 
the  Monte  Carlo  distribution  of  GST 
metabolites  as  input  into  the  multistage 
model.  The  Monte  Carlo  simulation 
takes  into  account  the  assumed 
distribution  of  values  for  each 
parameter,  including  the  parameters 
used  to  estimate  human  metabolism  of 
MC.  The  other  PBPK  models  used  point 
estimates  instead  of  distributions  for  the 
PBPK  parameters,  and  therefore  it  is  not 
known  whether  these  are  central 
estimates  or  upper  bounds.  OSHA 
agrees  that  the  distributional  approach 
used  by  Clewell  is  a  reasonable  way  to 
account  for  the  uncertainty  and 
variabiUty  inherent  in  PBPK  modeling, 
and  that  uncertainty  and  variability 
must  be  considered  in  any  useful  risk 
assessment.  The  Agency  has  used  the 
upper  95th  percentile  on  the 
distribution  of  GST  metabolites  from  the 
Bayesian  modeling,  coupled  with  the 
MLEs  of  the  multistage  model 
parameters,  for  its  final  estimates  of  MC 
risk. 

OSHA  has  concluded  that  all  the  risk 
estimates  presented  above  support  an  8- 
hour  TWA  PEL  of  25  ppm  or  lower.  The 
risks  estimated  from  the  PBPK  models 
were  less  than  an  order  of  magnitude 
different  from  estimates  of  risk  based  on 
applied  dose  methodology.  Either  with 


or  without  PBPK  modeling  ,  the 
estimates  of  risk  at  25  ppm  clearly 
indicate  a  significant  risk. 

The  risks  estimated  fi-om  these  PBPK 
models  and  ppm-to-ppm  extrapolation 
offer  a  range  of  risks  which  might  be 
expected  after  lifetime  occupational 
exposure  to  MC.  OSHA  has  assessed 
these  models  and  has  decided  to  modify 
and  expand  on  the  submitted  PBPK  and 
uncertainty  analyses  in  its  final 
estimates  of  cancer  risk,  in  order  to  give 
full  consideration  to  all  of  the  available 
data.  This  analysis  is  presented  in  the 
next  section. 

F.  OSHA  s  PBPK  Analysis  and  Final 
Risk  Estimates 

In  developing  an  approach  to  PBPK 
modeling  for  MC,  OSHA  wished  to  use 
all  of  the  available,  appropriate  and 
quantifiable  biochemical  and 
physiological  data  in  its  PBPK  modeling 
and  in  assessing  the  uncertainty  and 
variability  in  model  parameters.  The 
Agency  determined  that  this  approach 
would  provide  the  best  characterization 
of  the  variability  and  uncertainty  in  the 
data  and  the  model.  In  addition, 
incorporation  of  as  much  of  the 
available  data  as  possible  should  give 
the  most  realistic  PBPK  model,  and  in 
turn,  the  most  realistic  risk  estimate. 
Before  development  of  OSHA's  PBPK 
model.  Clewell's  approach  (described 
above)  was  the  most  comprehensive 
pharmacokinetic  approach  submitted  to 
the  Agency.  It  addressed  many  of  the 
issues  of  concern  to  the  Agency,  and 
OSHA  believes  that  Clewell's  approach 
was  a  reasonable  template  for  using 
PBPK  in  risk  assessment.  However, 
since  Clewell's  work  was  done,  PBPK 
modeling  has  continued  to  advance. 
Therefore  OSHA  modified  Clewell's 
model  to  accommodate  these  advances 
and  to  allow  incorporation  of  additional 
biochemical  and  physiological  data  that 
had  been  added  to  the  rulemaking 
record.  The  following  is  a  summary  of 
OSHA's  final  (revised)  PBPK  analysis.  A 
more  detailed  discussion  can  be  found 
in  the  reports  submitted  to  the  Agency, 
reflecting  OSHA's  analysis  in  which  the 
Agency  was  assisted  by  contractors  [Ex. 
128]. 

1  Review  of  Clewell 's  PBPK  Analysis 

a.  Clewell's  analytical  approach. 

Clewell  et  al.  (Ex.  96]  employed 
Monte  Carlo  techniques  to  investigate 
imprecision  in  estimates  of  human 
health  risk  from  occupational  exposure 
to  MC,  as  a  function  of  imprecision  in 
parameter  values  of  the  PBPK  and  dose- 
response  models.  (As  described  below, 
OSHA  and  its  contractors  believe  that 
Clewell  et  al.  did  not  correctly  parse  out 
uncertainty  and  variability,  so  their 


analysis  is  described  as  accounting  for 
"imprecision"  rather  than  uncertainty 
or  variability).  In  the  Clewell  et  al. 
analysis,  probability  distributions  were 
specified  for  each  PBPK  model 
parameter  in  an  attempt  to  characterize 
imprecision.  Computer-based 
techniques  were  used  to  obtain  pseudo- 
random samples  from  these  statistical 
distributions,  generating  multiple  sets  of 
model  parameter  values.  These  sets  of 
parameter  values  were  then  used  to 
obtain  a  corresponding  distribution  of 
PBPK  model  predictions  of  various 
measures  of  internal  dose  for  a 
simulated  animal  bioassay  (e.g.,  GST 
metabolism  in  lungs  of  mice  exposed  to 
2000  ppm  and  4000  ppm  for  6  hrs/day, 
5  days/wk).  The  mean  of  the  mouse 
internal  dose  distribution  was  used  as 
the  dose  input  to  obtain  the  MLE  and 
UCL  on  the  multistage  model 
parameters,  using  the  tumor  incidence 
data  from  the  NTP  bioassay.  The 
multistage  model  was  run  a  second  time 
using  the  upper  95th  percentile  of  the 
mouse  internal  dose  distribution  as  the 
dose  input  to  obtain  the  MLE  and  UCL 
on  the  multistage  model  parameters. 
This  yielded  a  total  of  four  estimates  of 
the  parameters  (qo,  qi ,  and  q2)  of  the 
mouse  dose-response  function:  1)  Mean 
of  internal  dose  distribution/MLE  of 
multistage  model  parameters;  2)  Mean 
of  internal  dose  distribution/UCL  of 
multistage  model  parameters;  3)  Upper 
95th  percentile  of  internal  dose 
distribution/MLE  of  multistage  model 
parameters;  and  4)  Upper  95th 
percentile  of  internal  dose  distribution/ 
UCL  of  multistage  model  parameters. 

Each  set  of  dose-response  parameters 
obtained  from  the  analysis  of  the  mouse 
data  was  then  used  to  calculate  human 
risk  estimates.  The  upper  95th 
percentile  of  the  human  internal  dose 
distribution  was  used  to  calculate  the 
dose  surrogate  at  25  ppm,  8  hr/d 
exposure  and  then  substituted  into  the 
MLE  and  UCL  of  the  multistage 
parameters  to  obtain  the  MLE  and  UCL 
estimates  of  risk.  Similarly  the  mean  of 
the  human  internal  dose  distribution 
was  used  in  conjunction  with  the  MLE 
and  UCL  of  the  multistage  model 
parameters.  Therefore,  four  human  risk 
estimates  were  generated,  based  on  the 
distribution  of  human  internal  doses 
and  the  dose-  response  function  derived 
from  the  multistage  analysis  of  the  NTP 
mouse  bioassay.  The  four  human  risk 
estimates  are:  1)  upper  95th  percentile 
of  the  human  internal  dose  distribution/ 
MLE  of  the  multistage  model 
parameters;  2)  mean  of  human  internal 
dose  distribution/MLE  of  the  multistage 
model  parameters;  3)  upper  95th 
percentile  of  the  human  internal  dose 
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distributionAJCL  of  the  multistage 
model  parameters;  and  4)  mean  of  the 
human  internal  dose  distributionAJCL 
of  the  multistage  model  parameters. 

A  major  fincung  of  that  analysis  was 
that  the  mean  estimate  of  added  cancer 
risk  for  occupational  exposiu^  at  the 
proposed  PEL  of  25  ppm  based  on  the 
PBPK-derived  GST-lung  dose  surrogate 
(PBPK(mean)  /  potency(MLE)  =  0.39  x 
10  -3)  was  6-fold  lower  than  the 
corresponding  OSHA  estimate  (MLE  = 
2.32  X  10  -^)  based  on  administered  dose 
scaled  to  body  weight.  The  95  percentile 
upper  bound  estimate  of  risk  using  the 
same  PBPK  distributions  and  the 
distribution  of  95%UCLs  on 
carcinogenic  potency  (PBPK(95%)/ 
potency(95%)  =  1.56  x  10  -^),  was 
nearly  2-fold  less  than  OSHA's  95%UCL 
on  risk  (2.97  x  10  -^). 

b.  Clewell's  PBPK  model.  The  PBPK 
model  used  by  Clewell  et  al.  in 
performing  their  Monte  Carlo  analysis 
was  slightly  modified  from  the  PBPK 
model  developed  by  Andersen  et  al.  and 
submitted  to  OSHA  by  HSIA  [Ex.  328]. 
The  primary  modification  was  the 
addition  of  a  separate  compartment  for 
the  Gl-tract.  The  general  structure  of  this 
model  has  received  considerable  use  by 
PBPK  modelers.  Nevertheless,  there 
were  several  deficiencies  in  this  model 
and  in  the  subsequent  statistical 
analysis  that  the  Agency  believed 
warranted  major  modification.  These  are 
described  in  the  following  section. 

c.  Prior  distributions  for  model 
parameters. TrMncated  normals  were 
used  as  the  form  for  all  probability 
distributions  except  for  metabolic 
constants,  which  were  described  by 
truncated  lognormals.  All  distributions 
were  truncated  to  prevent  sampling  of 
nonsensical  values  (e.g.,  negative 
values).  Truncation  in  some  instances 
was  2  standard  deviations  (SDs)  from 
mean  values,  in  others  more  than  4  SDs. 

A  variety  of  sources  of  information 
were  used  as  a  basis  for  the  probabihty 
distributions  of  the  PBPK  parameters  in 
Clewell's  model:  literature  summaries 
for  most  physiologic  aqd  anatomic 
parameters,  direct  laboratory 
measurement  of  partition  coefficients 
based  on  vial  equilibration  studies,  and 
statistical  regression  analyses  of 
experimental  data  for  fitted  metabolic 
constants. 

Clewell  etal.  stated  that  the  focus  of 
their  analysis  was  on  characterizing  the 
effect  of  "uncertainty"  in  parameter 
values  on  uncertainty  in  PBPK  model 
predictions,  uncertainty  being  defined 
as  the  possible  error  in  estimating  the 
"true"  value  of  a  parameter  for  a 
representative  "average"  animal.  To 
maintain  consistency  with  a  focus  on 
investigating  effects  of  parameter 


uncertainty,  a  logical  choice  would  have 
been  to  center  their  probability 
distributions  using  estimates  of  mean 
values  for  all  model  parameters  and  to 
use  the  standard  error  of  the  mean 
(SEM)  to  characterize  dispersion.  It  it 
unclear  whether  this  was  done  for  blood 
flows,  tissue  volumes,  inhalation  rates 
or  cardiac  output,  since  Clewell  et  al. 
appear  to  have  relied  extensively  on  an 
unpublished  review  of  scientific 
literature  performed  by  S.  Lindstedt  for 
the  ILSI  Risk  Science  histitute 
Physiological  Parameter  Working 
Group. 

Based  on  Clewell's  comments 
accompanying  his  PBPK  model,  it 
appears  that  standard  errors  were  not 
used  to  characterize  variabihty  among 
individual  replicates  of  measured 
equilibrium  partition  coefficients; 
instead,  standard  deviations  were  used. 
Nor  does  it  appear  that  Clewell  et  al. 
consistently  made  use  of  standard  errors 
in  characterizing  imprecision  in  their 
fitted  metabolic  constants.  Inspection  of 
the  joint  confidence  region  for  their 
fitted  estimates  of  mouse  VmaxC  and 
Km  (for  the  MFO  pathway),  shown  in 
Figure  6  of  Ex.  399,  suggest  coefficients 
of  variation  (%CVs)  for  VmaxC  of  about 
2%.  Similarly,  for  KIC,  the  %CV  in  the 
fitted  MLE  appears  to  be  about  3%. 
These  %CVs  are  considerably  smaller 
than  the  assumed  values  of  20%  and 
30%,  respectively,  used  by  Clewell  et  al. 
in  their  Monte  Carlo  analysis.  On  the 
other  hand,  their  %CV  for  Km  does 
coincide  with  that  indicated  by  the  joint 
confidence  regions.  One  should  also 
note  the  high  degree  of  correlation 
among  the  fitted  values  for  VmaxC  and 
Km. 

In  assessing  variability  in  the  ratio  of 
in  vitro  MFO  and  GST  metabolism  in 
lung  versus  liver  tissue  (i.e.,  the  Al  and 
A2  parameters),  Clewell  et  al.  used  the 
in  vitro  MC  metabolism  data  of  Reitz  et 
al.  (1989).  Yet  it  appears  that  the  %CV 
for  these  data  is  24%  when  one  uses 
SDs  among  replicates  for  MFO 
metabolism  in  lung  and  liver  of  mice. 
This  is  substantially  less  than  the  50% 
assumed  by  Clewell.  One  obtains  a  %CV 
of  9%  when  using  SEMs. 

It  appears  then,  that  some  of  the 
probability  distributions  used  by 
Clewell  et  al.  reflect  variability  beyond 
that  readily  identifiable  as  uncertainty 
in  estimates  of  sample  means.  It  may  be 
that  Clewell  made  a  subjective  inflation 
of  variances.  Though  ad  hoc,  inflating 
variances  would  not  be  unreasonable 
given  the  sparse  data  on  certain  model 
parameters.  Another  possibility  is  that 
the  distributions  reflect  variability  due 
to  both  uncertainty  and  intersubject 
heterogeneity — another  reason  to  inflate 
variances,  or  alternately,  use  SDs  rather 


than  SEMs  to  describe  the  distributions 
of  the  parameters.  If  so,  then  it  might  be 
more  appropriate  to  view  the  proportion 
of  simulated  estimates  of  risk  that  fall 
within  a  specified  interval  as  the 
probability  that  the  true  risk  for  a 
randomly  selected  individual  is  in  that 
intervaL  Yet  strictly  speaking  this 
would  require  that  the  probabihty 
distributions  reflect  both  the  full  range 
of  uncertainty  and  heterogeneity  in  the 
population  of  interest,  with  the  latter 
being  unlikely  based  on  inspection.  If 
the  analysis  only  considered 
imprecision  due  to  uncertainty,  as 
suggested  in  Clewell  et  al.,  then  the 
resulting  distribution  should  instead  be 
viewed  as  describing  the  uncertainty  in 
risk  for  a  hypothetical  "average" 
individual. 

2.  OSHA  s  Modifications  to  PBPK 
Analysis 

a.  Basis  for  modifying  approach  of 
Qewell  et  al.  In  addition  to  the 
likeUhood  that  Clewell  et  al.  used 
broader  distributions  than  those 
necessary  to  model  uncertainty  in  the 
PBPK  analysis  (as  opposed  to  modeling 
some  hybrid  of  uncertainty  and 
variability),  the  analytical  approach  they 
used  (1992  and  1993)  also  has  two  well- 
known  methodological  hmitations. 
Their  representation  of  imprecision  in 
fitted  parameters  (e.g.,  VmaxC,  Km,  KfC) 
is  problematic  because  they  estimated 
the  variability  in  these  parameters  by 
optimizing  the  model  fit  to  in  vivo  data, 
while  assuming  nominal  values  for  all 
other  model  parameters.  However,  the 
organ  volumes,  blood  flows,  and 
partition  coefficients  for  the  mice  used 
in  the  gas  uptake  studies  and  the 
humans  used  in  the  open  chamber 
studies  are  clearly  not  knowm  with  exact 
precision,  and  are  not,  therefore, 
accurately  represented  by  nominal 
values.  Consequently,  the  variances  of 
the  fitted  parameters  will  be 
underestimated  with  this  approach, 
since  full  acknowledgment  of  variability 
in  other  model  parameters  will  have 
been  ignored.  Furthermore,  it  is  quite 
likely  that  the  joint  parameter  space  for 
fitted  PBPK  model  parameters  will 
exhibit  a  considerable  degree  of 
correlation.  Importantly,  failure  to 
account  for  such  covariances  when 
performing  Monte  Carlo  sampling  may 
overstate  variance  in  some  model 
predictions  by  assuming  independence 
where  it  does  not  exist.  The 
implications  of  these  methodological 
limitations  on  predicted  risk  are 
unclear,  since  they  would  seem  to  exert 
countervailing  effects  on  estimating 
uncertainty.  Thus,  OSHA  decided  that  it 
was  important  to  perform  an  analysis 
that  addressed  these  limitations.  The 


1544 


Federal  Register  /  Vol.  62.  No.  7  /  Friday,  January  10,  1997  /  Rules  and  Regulations 


use  of  a  Bayesian  statistical  framework 
provided  a  means  of  overcoming  the 
above  limitations, 

h.  Bayesian  Approach   A  BayHsian 
analysis  allows  the  logical  combination 
of  two  forms  of  information:  "prior 
knowledge"  about  parameter  values 
drawn  from  the  scientific  literature,  and 
data  from  experimental  studies  (e.g.,  the 
mouse  gas  uptake  studies,  or.  for 
humans,  the  open  chamber  experiments 
performed  by  fjovv  Chemical  (ompany), 
all  within  the  context  of  a  PBPK  model. 
Clearly,  neither  prior  information  about 
parameter  values  nor  experimental  data 
alone  are  capable  of  precisely 
determining  all  parameter  values  in  the 
PBPK  model.  If  prior  information  were 
sufficietit.  the  additional  experiments 
performed  by  C;iewell  et  al.  and  Dow 
CJhemical  Co.  would  not  have  had  to  be 
done.  But  the  available  experimental 
data  alone  are  insufficient  to  pin  down 
all  parameters  of  the  model  to 
reasonable  values  (which  is  why  no 
attempt  was  made  to  simultaneously 
optimize  all  PBPK  parameters  to  data). 
Fitting  only  two  or  three  parameters 
while  holding  others  c:onstant  so  as  to 
reduce  dimensionality  leads  to  the 
biases  and  underestimation  of  variance 
mentioned  above. 

A  second  feature  of  this  Bavesian 
approach  is  that  it  yields  distributions 
for  all  of  the  PBPK  model  parameters 
together  with  information  about  their 
entire  joint  covariance  structure.  Thus, 
the  Bayesian  analysis  outputs 
distributions  of  parameter  values  that 
are  consistent  with  both  all  the  available 
data  as  well  as  the  prior  information   It 
is  then  possible  to  use  samples  from  the 
joint  posterior  distribution  of  the 


parameters  to  simulate  formation  of  GST 
metabolites  in  lung  tissue  from  different 
species  and  (.ancer  risk,  therefore 
producing  posterior  distributions  for 
these  endpoints.  It  should  be  noted  that 
if  no  data  are  available  (or  if  the  data  are 
not  informative  as  to  the  likely  value  of 
the  parameter),  the  posterior 
distribution  is  equivalent  to  the  prior 
distribution  and  this  approach  is  then 
equivalent  to  the  standard  Monte  C^arlo 
sampling  from  the  prior  distribution,  as 
in  Clewell  et  al.  Alternately,  Bayesian 
updating  with  a  uniform  prior  • 
distribution  (i.e.,  complete  ignorance 
about  plausible  values)  used  in 
conjunction  with  data  leads  to  a 
posterior  distribution  proportional  to 
the  distribution  of  the  data.  The  most 
important  applications  of  the  Bayesian 
approach  arise  when  informative  (e.g., 
physiological,  anatomical)  prior 
distributions  exist,  in  parallel  with 
experimental  metabolic  data.  This  is 
now  the  case  with  PBPK  modeling  of 
MC.  In  this  case,  Bayesian  modeling 
results  in  all  the  information  content  of 
both  prior  distributions  of  parameter 
values  and  metabolic  data  being 
incorporated  in  the  posterior 
distribution  of  parameter  values,  which 
will  have  reduced  variance  compared  to 
the  prior  distribution.  Distributions  of 
parameter  values  for  both  human  and 
mouse  PBPK  models,  and  the  multistage 
cancer  model,  were  determined  with 
this  technique. 

c.  PBPK  Model  Modifications.  OSHA's 
final  risk  estimates  were  based  on  the 
Bayesian  analysis  described  here.  The 
Clewell  model  formed  the  structural 
core  of  the  analysis,  although  five 
additional  structural  modifications  were 


made  as  described  below.  These 
modifications  were  necessary  to  make 
the  PBPK  model  more  physiologically 
realistic: 

(1)  Bone  marrow  ivas  treated  as  a 
separate  compartment.  In  the  Clewell 
model  (as  in  many  PBPK  models),  bone 
marrow  tissue  was  combined  with  other 
tissues  into  a  (presumably)  kinetically 
homologous  compartment.  Based  on 
blood  perfusion  rates,  a  reasonable 
choice  would  be  to  place  marrow  in  the 
well-perfused  tissue  compartment. 
However,  if  the  physicochemical 
affinity  of  the  compartment  is 
considered,  it  makes  more  sense  to 
place  marrow  in  the  adipose  tissue 
compartment,  since  red  marrow  (at  least 
in  humans)  has  a  fat  content  of  about 
40%  and  yellow  marrow  has  a  fat 
content  of  80%.  In  comparison,  liver, 
brain,  kidney  and  heart  all  have  fat 
contents  (in  humans)  well  under  20%  . 
In  addition,  bone  marrow  accounts  for 
a  significant  percentage  of  body  weight 
and  receives  a  substantial  fraction  of 
cardiac  output.  Therefore,  a  strong 
argument  can  be  made  for  treating  bone 
marrow  as  a  separate  compartment,  as 
OSHA  has  done  here. 

(2!  Partitioning  MFO  and  GST 
metabolism  between  the  lung  and  liver. 
Clewell  made  the  MFO  and  GST 
metabolic  constants  for  lung  dependent 
on  the  fitted  constants  for  the  liver,  so 
as  to  reduce  the  number  of  fitted 
parameters  to  be  simultaneously 
estimated  from  rodent  and  human  in 
vivo  data.  For  example,  Al  is  defined  as 
the  ratio  of  lung  to  liver  in  vitro  MFO 
enzymatic  activity,  normalized  to 
microsomal  protein, 


Al 


nmol  TX"M  oxidized/min^mg  lung  microsomal  protein 
nmol  DCM  oxidized/min/  mg  liver  microsomal  protein 


Similarly,  A2  is  the  ratio  of  lung  to  liver 
in  vitro  GST  enzymatic  activity, 
normalized  to  cytosolic  protein. 


A7  -  ""^"^  fX^M  conjugated  miamg  lung  cytosolic  protein 
nmol  DCM  conjugatedminrng  liver  cytosolic  protein 


This  assumes  that  lung  and  liver  have 
equivalent  mg  protein  per  mg  tissue 
contents.  Yet  the  data  of  Litterst  et  al. 
(1973)  argue  against  such  an 
a.ssumption.  Litterst  et  al   measured 
microsomal  protein  and  soluble  protein 
in  lung  and  liver  tissues  of  mice,  rats, 
hamsters,  guinea  pigs  and  rabbits.  These 


data  indicated  ratios  of  mg  microsomal 
protein  content  of  lung  versus  liver 
tissue  of  less  than  0.3,  and  a  similar 
ratio  for  soluble  protein  of  about  0.7. 
Thus,  some  adjustment  of  the  constants 
Al  and  A2  are  required. 

The  equations  used  to  compute  a  lung 
Vmax  for  the  MFO  pathway  and  a  lung 


Kf  for  the  GST  pathway  from  a  liver 
Vmax  and  Kf  were  thus  modified  to 
include  an  additional  proportionality 
factor  to  account  for  differences  in 
microsomal  and  cytosolic  protein 
content  of  lung  and  liver  tissue. 
Specifically, 
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Vmax,^g  ^  =  Vmax,i,„^ro  ><  l\^, '  V,.^]  x  Al  x  Bl 


where  Bl  is  the  ratio  of  (mg  microsomal 
protein  per  mg  of  lung  tissue]  to  the 
same  measure  for  liver  tissue.  A 
geometric  mean  and  geometric  standard 
deviation  for  Bl  were  derived  from  the 
data  of  Litterst  et  al.  (1973)  to  use  as 
input  in  the  Bayesian  prior  distribution 
for  this  parameter.  Notably,  accounting 
for  this  difference  in  protein  content 
leads  to  a  proportionality  factor 
approximately  four-fold  less  than  that 
used  by  the  Clewell  et  al.  (i.e.,  Al  x  Bl 
=  0.41  X  0.27  =  0.11). 
Similarly,  for  Kf,ung.osT. 

^^lung.GST  =  '^fliver.GST  X  A2  X  B2 

Here  too,  the  data  of  Litterst  et  al.  (1973) 
were  used  to  compute  a  ratio  of  mg 
soluble  protein  per  mg  lung  to  the  same 
measure  for  liver,  yielding  a  mean  value 
of  0.68  for  B2.  For  a  human  B2,  the 
average  of  the  ratios  computed  for  mice, 
rats,  hamsters,  guinea  pigs,  and  rabbits 
as  per  Litterst  et  al.  (1973)  was  used. 

(3)  Linkage  of  alveolar  ventilation  to 
cardiac  output.  In  recognition  of 
OSHA's  interest  in  occupational 
exposures,  Clewell  used  values  of 
cardiac  output  and  alveolar  ventilation 
rates  consistent  with  the  performance  of 
light  work.  However,  they  did  not 
account  for  the  altered  distribution  of 
regional  blood  flows  known  to  occur  in 
response  to  increases  in  work  intensity 
(Exs.  7-115,  7-120,  21-81],  as  was  done 
in  subsequent  MC  PBPK  work  by 
Dankovic  and  Bailer  [Ex.  23-18]  (1994). 
In  the  latter  analysis,  alveolar 
ventilation  (QP)  was  made  dependent 
on  cardiac  output  (QC)  by  maldng  QP  = 
QC  X  VPR,  where  VPR  is  the  ventilation- 
perfusion  ratio.  VPR  was  treated  as  a 
random  variable  with  an  assigned  prior 
probability  distribution. 

(4)  Linkage  of  work  intensity  to 
changes  in  physiology.  Cardiac  output, 
ventilation  perfusion  ratio,  and  percent 
of  cardiac  output  delivered  to  tissues 
were  made  dependent  on  work 
intensity.  Using  the  data  of  Astrand 
(1983)  [Ex.  21-81]— and  similar  to  what 
was  done  by  Dankovic  and  Bailer  (1994) 
[Ex.  23-18] — slope  factors  were  derived    . 
to  describe  change  in  flows  per  change 

in  work  intensity  as  measured  in  watts. 
These  slope  factors  were  then  used  to 
modify  resting  flows  for  varying  levels 
of  work  intensity.  TTiis  approach  was 
taken  so  that  the  influence  of  variability 
in  work  load  (i.e,  work  load  was  treated 
as  a  random  variable) — with 


concomitant  adjustments  to  regional 
blood  flows  and  ventilation  rate — on 
delivered  dose  could  be  modeled. 
(5)  Maintaining  mass  balance  in 
sampling  of  fractional  blood  flows  and 
compartment  volumes.  Monte  Carlo 
sampling  of  fractional  quantities  such  as 
the  proportion  of  cardiac  output 
deUvered  to  different  compartments,  or 
the  proportion  of  body  weight 
represented  by  a  given  compartment, 
requires  the  imposition  of  some  type  of 
constraint  to  prevent  random  sampUng 
leading  to  summed  proportions  greater 
than  the  whole  (and  thus  causing 
nonsensical  departures  from  mass 
balance).  The  following  constraint  was 
imposed:  VppC  =  0.82— iViC  's  (0.82  is 
a  nominal  value  for  the  fraction  of  body 
weight  absent  bone,  blood,  and  stomach 
and  intestinal  contents),  QwpC  =  1— 
ZQiC  's  (in  the  mouse  model),  and 
QppC  =  1 — IQiC  's  (in  the  human 
model).  The  use  of  either  QwpC  or 
QppC  as  the  quantity  to  be  made 
dependent  on  the  other  fractional  flows 
has  biological  appeal — one  expects  that 
higher  fractional  blood  flow  to  the 
poorly-perfused  compartment  (i.e., 
muscle  and  skin)  should  be 
accompanied  by  a  lower  fractional  flow 
to  the  well-perfused  compartment,  and 
vice  versa.  The  choice  of  Qw^C  versus 
QppC  as  the  one  to  be  made  dependent 
on  others  appeared  to  be  unimportant  in 
work  with  the  mouse  model.  The  choice 
was  important  in  work  with  the  human 
model.  Here  it  was  necessary  to  choose 
QppC,  because  of  its  large  variance 
relative  to  QwpC  (i.e.,  since  QppC 
cannot  be  estimated  precisely,  it  makes 
sense  to  let  our  greater  knowledge  of  the 
other  fractional  flows  inform  us  about 
plausible  values  of  QppC). 

The  above  approach  modifies  the 
approach  taken  by  Clewell  et  al.  |Ex. 
96].  Their  approach  was  to  randomly 
draw  from  the  distributions  for  cardiac 
output  and  rll  fractional  flows,  use  the 
random  draws  to  compute  the  absolute 
flows  to  the  individual  compartments, 
and  then  to  sum  the  individual  flows  to 
make  a  new  cardiac  output  value  for  use 
in  the  simulation.  On  the  other  hand, 
OSHA's  final  analysis  avoided 
arbitrarily  modifying  the  prior 
distribution  for  cardiac  output  (which 
happens  to  be  one  of  the  relatively  well- 
known  parameters).  Furthermore, 
Clewell  did  not  make  the  fractional 
flows  dependent  on  one  another. 


d.  Prior  Probability  Distributions.  A 
skewed,  lognormal-Uke  distribution  is 
generally  observed  for  biological 
parameters.  However,  most,  if  not  ail, 
parameters  are  also  positive  and  have 
physiological  bounds.  Thus,  truncated 
lognormal  distributions  of  the  parameter 
values  were  used  in  this  analysis.  Tliey 
do  not  differ  appreciably  from  normal 
distributions  for  small  values  of  the 
variance. 

In  specifying  prior  distributions  an 
attempt  was  made  to  characterize  the 
variability  of  the  mean  parameter  values 
for  small  groups  of  rodents  and  humans. 
This  focus  was  adopted  to  make  the 
prior  distribution  congruent  with  the 
data  sets  available  for  Bayesian  analysis. 
For  example,  the  rodent  gas  uptake  data 
represent  the  aggregate  pharmacokinetic 
behavior  of  groups  of  5  mice.  Prior 
distributions  were  therefore  constructed 
to  reflect  the  degree  of  variabiUty  in 
mean  physiological  and  anatomical 
PBPK  parameters  for  small  groups  of 
mice.  A  similar  approach  was  taken  in 
defining  prior  distributions  for  human 
physiologic  and  anatomic  parameters, 
since  the  available  experimental  data 
reflected  the  averaged  pharmacokinetic 
behavior  of  6  subjects.  In  practice,  this 
meant  amassing  studies  reporting  mean 
values  for  certain  PBPK  parameters  (e.g.. 
tissue  weights,  blood  flows,  cardiac 
output,  min   te  ventilation),  and  then 
using  these  means' as  data  for  computing 
a  geometric  mean  (CM)  and  geometric 
standard  deviation  (GSD)  with  which  to 
estimate  the  parameter  values  for  the 
truncated  lopnormal  distributions. 
Sampling  of  dll  lognormal  distributions 
was  truncated  at  2  GSDs,  with  one 
exception.  Truncation  of  the  blood:air 
partition  coefficient  was  extended  to  3 
GSDs  based  on  results  from  preliminary 
runs. 

Table  VI-5  presents  a  summary  of  the 
prior  probability  distributions  used  in 
the  Bayesian  fitting  of  the  mouse  and 
human  data  sets.  The  prior  distributions 
for  metabolic  constants  to  be  estimated 
from  in  vivo  .ata  were  made  ver\'  broad 
(i.e.,  assigned  a  GSD  of  10)  to  reflect  our 
ignorance  of  these  values  before 
examining  the  data.  Similarly,  the  prior 
distributions  for  parameters  of  the 
multistage  cancer  model  were  broad 
uniform  distributions,  constrained  to  be 
positive,  as  required  by  the  standard 
model. 
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Table  VI-5.— Prior  Distributions  Used  in  Bayesian  Analysis  of  Mouse  and  Human  In-vivo  Data 


Parameter 


Flows: 

QCC 

VPR 
Tissue  Blood 
Flows  (fraction 
of  cardiac  out- 
put). 

QgiC 

QliC 

QIatC 

QppC 

QwpC 

QmarC 
Tissue  Volumes 
(fraction  of 
t)ody  weight): 

VgiC 

VliC 

VfatC 

VppC 

VwpC 

VluC 

VmarC 
Equilibnum  Parti- 
tion Coeffi- 
cients: 

Pbto 

P9» 
PI 
PM 
PPP 
PWP 
Pki 
Pmar 
Metabolic  Pa- 
rameters: 
VmaxC 

KM 

kik: 

A1 

A2 

B1 
B2 

Sp— Kf 


Cardiac  Output  (l/hr/kg— BVV)     

Alveolar  Ventilation  Perfusion  Rate 


Gl  Tract  

Liver  

Fat    

Poorly  Perlused  Tissues 
Well  Perfused  Tissues  ... 
Bone  Marrow 


Mouse  pnors 


^M 


Gl  Tract  

Liver  

Fat  

Poorly  Perfused  Tissues 
Well  Perfused  Tissues  ... 

Lung  

Bone  Marrow 


Blooa  Air  

Gl  Tract:Air 

LrverAir  , 

Fat:Air  , 

Poorly  Perfused  Tissues:Air 
Well  Perfused  Tissues:Air  .... 

Lung:Air  

Bone  MarrowAir  


Maximum  metatxilic  velocity  of  MFO  saturable  pathway 

(mg/hr/kg — liver) 

Affinit>rof  MFO  saturable  pathway  (mg/l)  

First    order    rate    constant    tor    GST    pathway    (l/hr/ 

kg  -0.25), 
Ratio  of  lung  to  liver  m-vitro  MFO  .metabolic  veloaties 

(nmol/min/gm — lung — micros  Prot)/      (nmol/min/gm — 

liver — micros. Prot) 
Ratra  of  lung  to  liver  in- vitro  GST  r^etaboiic  velocities 

(nmol/min/gm — lung — cytos  P'ot)         (nmoi/'min/gm — 

Irver — cytos  Prot) 
Ratio  of  lung  and  liver  tissue  conten;   of  n-iicrosomal 

protein 
Ratio  of  lung  and  liver  tissue  .content  o!  c>tosoli€  pro- 
tein 
Allometrc  scaling  power  tor  oody   weignt   scaling  of 

KFC  from  mice  to  humans 


a  34.8 
b1.22 


0.165 
0.017 
0.047 
0.276 
C0  369 
0.089 


750 


1.35 
1.5 

0405 


0.282 

0271 
0721 


GSD 


Human  priors 


GM 


1.14 
1.95 


1.30 
1.20 
1.60 
1.25 
1.10 
1.60 


0.035 

1.30 

0045 

1.20 

0.077 

1.40 

c  0.556 

1.10 

0.065 

1.15 

0.008 

1.30 

0.033 

1.50 

13.7 

1.80 

105 

1.20 

22.9 

2.00 

98.2 

1.40 

9.5 

1.30 

10  2 

1.20 

10.0 

1.30 

62.0 

1.60 

10.00 

10.00 
10.00 

1.67 


1.67 

1.25 
1.25 


4.2  . 
1.35 


0.191  .. 
0.067  .. 
0.057  .. 
0.198c 
0.443  .. 
0.044  .. 


0.017  .. 
0.026  .. 
0.204  .. 
0.470  c 
0.044  .. 
0,008  .. 
0.050  .. 


8.4  . 
8.1  . 
9.9  . 
97.6 
6.8  . 
7.6  . 
7.6  ., 
48.8 


75- 


0.6  

Mouse  post,  d 

0.0045  


0.122  

0.297  

0.807  

0.272  e 


GSD 


1.10 
1.15 


1.25 
1.20 
1.45 
1.55 
1.25 
1.70 


1.10 
1.10 
1.20 
1.15 
1.10 
1.15 
1.10 


1.30 
1.60 
1.60 
1.25 
1.60 
1.40 
1.50 
1.60 


10.00 

10.00 
Mouse  post,  d 

4.50 


3.60 

1.10 
1.20 
0.08  e 


Notes:  (a)  value  computed  for  0  025  kg  mouse.  70  kg  human;  (b)  unitless;  (c)  prior  distribution  not  used,  fractional  flow  made  functionally  de- 
pendent on  others  (see  text),  (d)  human  prior  set  equal  to  mouse  posterior;  (e)  mean  and  standard  deviation  of  a  truncated  normal  distribution. 


While  it  is  desirable  to  separate 
variability  into  cornpont'rits  rene<:tmg 
pur^  uncertainty  (e.g.,  measurenunit 
error)  versus  interindividua! 
heterogeneity  and  to  propagate  them 
separately,  it  is  neces.sarv  to  build  from 
the  stall  an  adequate  statistu.al  model. 
The  problem  here  is  complicated  by  the 
fact  that  both  the  rodent  and  human  in 
VIVO  data  used  for  estimating  metabolic 
constants  reflected  either  aggregated  or 


averaged  phannacokinetic  behavior. 
Thus  the  prior  distributions  and  the 
statistical  model  used  here  aggregate 
variability  due  to  both  finite  precision 
in  measured  values  and  heterogeneity 
among  average  values  for  small  groups 
of  rodents  or  humans;  they  do  not,  it 
must  be  emphasized,  reflect 
heterogeneity  among  the  individual 
humans  in  a  large,  representative 
population. 


e.  In  Vivo  Rodent  and  Human  data. 
Bayesian  updating  of  the  distributions 
was  performed  using  the  same  data  sets 
used  by  Clewell  et  al.  to  obtain  fitted 
estimates  ofmou.se  and  human 
metabolic  constants;  namely,  gas  uptake 
studies  with  mice  with  or  without 
pretreatment  with  a  MFO  inhibitor  and 
the  human  open  chamt)er  inhalation 
studies.  All  mouse  gas  uptake  studies 
were  conducted  with  5  female  mice  in 


1.<%4ft 


Fdrioral    Dnoictfir    /    Vr 


no        Mr 


r^  rill 


It 


1  Cirf7     I     D..1, 


.A    D, 
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a  single  chamber.  Thus,  measured 
observations  of  decline  in  chamber 
concentration  of  MC  represent  the 
aggregate  pharmacokinetic  behavior  of 
groups  of  5  animals. 

The  human  in  vivo  data  were  obtained 
from  Tables  2  and  3  in  Andersen  et  al. 
(1991)  (Ex.  21-94).  Briefly,  these  data 
represent  exhaled  breath  and  venous 
blood  concentrations  of  MC  for  6  male 
human  volunteers  exposed  to  MC 
concentrations  of  100  or  350  ppm  for  a 
period  of  6  hours.  These  data  have  only 
been  reported  as  means  and  standard 
deviations  of  the  six  subjects,  which  is 
unfortunate.  Thus,  the  available  data 
reflect  the  average  pharmacokinetic 
behavior  of  the  6  subjects.  When 
simulating  the  human  data  reported  in 
Andersen  et  al.  (1991),  the  work  load 
was  assumed  to  be  zero  watts  (rest)  and 
the  averaged  body  weight  of  the  6 
subjects  was  assumed  to  be  known 
without  error  (86  kg). 

/.  Simulating  the  Rodent  Bioassay  and 
Human  Occupational  Exposure. 
Distributions  for  GST  metabolism  in  the 
lungs  of  mice  exposed  to  2000  ppm  or 
4000  ppm  exposures,  for  6  hrs/day  and 
5  days/week,  were  obtained  by 
simulating  these  two  exposures  (the 
ones  used  in  the  NTP  bioassay)  with 
5000  realizations  drawn  from  the  joint 
posterior  distribution  of  the  mouse 
PBPK  parameters. 

The  quantity  of  metabolites  formed 
during  the  4th  week  (dynamic 
equilibrium  reached)  was  divided  by  7 
to  give  an  average  measure  per  day.  For 
use  as  an  input  dose  to  the  multistage 
model,  these  posterior  distributions 
were  approximated  by  truncated 
lognormals. 

The  same  set  of  5000  parameter 
vectors  was  used  to  simulate  both  2000 
and  4000  ppm  MC  exposures.  The 
control  dose  was  always  assumed  to  be 
0.  Thus,  a  5000-by-3  matrix  of  doses  was 
generated,  where  the  three  column 
vectors  represent  different  realizations 
of  a  particular  dose  group  (0,  2000  and 
4000  ppm  MC)  and  the  row  vectors 
represent  different  realizations  of 
bioassay  doses. 

This  method  of  using  the  joint 
posterior  distributions  for  the  two  doses 
in  the  mouse  bioassay  implies  certain 
assumptions  about  the  uncertainties. 
Most  importantly,  this  approach 
(referred  to  in  this  document  as  the 
"dependence  case")  assumes  that  the 
posterior  distributions  primarily  reflect 
uncertainty  about  a  single  average  value 
equally  applicable  to  all  groups  of 
approximately  50  mice  (i.e.,  it  assumes 


groups  of  50  mice  will  have  the  same 
"average"  physiological,  anatomical, 
physicochemical  and  metabolic 
attributes,  and  that  these  average  values 
are  simply  known  to  us  with 
uncertainty).  An  alternative  would  be  to 
model  the  "independence  case"  by 
using  a  different  random  draw  from  the 
vector  of  PBPK  parameters  for  one  dose 
group  than  for  the  other.  This  approach 
assumes  that  the  posterior  distributions 
primarily  reflect  heterogeneity  in  the 
average  attributes  of  groups  of  50 
rodents.  Under  the  dependence  case, 
estimates  of  metabolized  dose  for  the 
two  exposures  would  tend  to  move  in 
tandem  for  a  given  simulation  (i.e., 
when  one  dose  is  estimated  to  be  low 
relative  to  its  average,  so  is  the  other; 
likewise,  when  one  is  high,  so  is  the 
other),  and  in  principle  would  therefore 
exhibit  less  variability  in  dose-response 
shape  (e.g.,  linear,  sublinear, 
supra  linear). 

It  appears  that  the  dependence  case  is 
more  reasonable  than  the  independence 
case,  by  appealing  to  biological  theory 
and  by  examining  the  results  of  the 
sensitivity  analysis  conducted  as  part  of 
this  risk  assessment.  The  sensitivity 
analysis  showed  that  predicted  mouse 
GST  metabolism  at  2000  ppm  was  most 
sensitive  to  variation  in  the  model 
parameter  A2.  Variability  in  A2  was 
primarily  a  consequence  of  uncertainty 
in  using  an  in  vitro  ratio  of  enzymatic 
activity  to  make  inferences  about  an  in 
vivo  ratio.  Therefore,  uncertainty  rather 
than  heterogeneity  seems  to  dominate 
the  distribution  of  mouse  GST 
metabolism  estimates.  Besides, 
laboratory  rodents  have  a  carefully 
controlled  genetic  makeup,  primarily  so 
that  they  will  differ  little  from  each 
other  physiologically:  thus,  groups  of  50 
rodents  should  have  extremely  similar 
average  characteristics  (the  variance  of 
the  mean  of  a  characteristic  within  a 
group  of  50  rodents  will  be 
approximately  50  times  smaller  than  the 
(already  small)  inter-individual 
variance).  OSHA  has  determined  that 
this  reasoning  supports  use  of  the 
dependence  case  in  this  analysis.  (Note 
that  the  excess  risk  estimates  using  the 
dependence  case  are  only  about  a  factor 
of  1.5  higher  than  those  using  the 
independence  case). 

Five  human  occupational  exposures 
were  simulated:  constant  exposure  to 
10.  25,  50,  100  or  500  ppm  MC  for  8- 
hrs  per  day  and  5  days  per  week. 
Simulations  were  made  up  to  4  weeks 
of  work,  at  which  a  dynamic 


equilibrium  was  reached,  and  as  with 
mice,  were  performed  using  5000 
parameter  human  vectors  drawn  from 
their  joint  posterior  distribution, 
augmented  by  allowing  for  additional 
variability  in  human  body  weight  and 
work  intensity  (the  latter  linked  to 
changes  in  cardiac,  ventilation- 
perfusion  and  regional  blood  flow  as 
described  above). 

g.  Sensitivity  Analysis.  The  influence 
of  variability  in  mouse  and  human 
PBPK  model  parameters  on  variability 
in  predicted  mouse  and  human  GST 
lung  metabolism  was  assessed  by 
computing  pairwise  correlation 
coefficients  using  each  parameter  vector 
(i.e.,  the  marginal  posterior  distribution) 
and  the  corresponding  vector  of  model 
predictions   ror  mice,  the  sensitivity  to 
predicted  GST — lung  metabolism  m  the 
simulated  2000  ppm  bioassay  dose 
group  was  evaluated.  For  humans, 
predicted  GST — lung  metabolism  for  an 
occupational  exposure  to  25  ppm  was 
considered.  Pairwise  correlation 
coefficients  were  computed  using  5000 
parameter  vectors  drawn  from  the  joint 
posterior  distribution  and  the  associated 
model  output  vector. 

Table  VI-6  presents  the  results  from 
the  sensitivity  analysis.  The  strongest 
pairwise  correlation  between  predicted 
lung  GST  metabolism  and  any  input 
parameter,  for  either  mouse  or  human 
simulations,  was  A2.  For  the  mouse 
simulation  of  a  2000  ppm  exposure.  B2 
gave  the  next  strongest  pairwise 
correlation.  The  mouse  parameters 
QlivC,  VlivC,  VmaxC,  Pfat  and  QppC  all 
exhibited  more  moderate  (though  not 
negligible)  correlations.  For  the  human 
occupational  simulation,  the  parameters 
KfC,  VmaxC,  Sp_Kf,  and  B2  al! 
exhibited  moderate  pairwise 
correlations  with  human  lung  GST 
metabolism  For  both  mice  and  human 
sensitivity  analyses,  there  were  a  half- 
dozen  or  more  parameters  exhibiting 
weak  (r  between  0,1  and  0.2) 
correlations.  It  is  important  to  note  that 
all  parameters  are  further  correlated  via 
their  posterior  joint  distribution 
function.  This  explains  why  the  sum  of 
the  regression  coefficients  (i.e..  squares 
of  the  correlation  coefficients)  is  greater 
than  1.  Thus  considerable  care  should 
be  exercised  in  quantitatively  estimating 
the  ability  of  \  friability  in  any  input 
parameter  to  explain  variability  in 
predicted  GST  metabolism,  especially 
among  parameters  with  similar  pairwi.se 
correlation  coefficients. 
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Table  VI-6.— Correlation  Coefficients  for  Total  GST  Lung  Metabolism  From  Monte  Carlo  Analysis  Using 

Moused  and  Human  Posterior  Distributions 


Mouse  2000  PPM 


Human  25  PPM 


Parameter 


A2  

B2  

QliC  ... 
VliC 
VmaxC 
Pfat  .... 
QppC  . 
VPR  ... 

Ph    

Al  

QgiC  ... 
Pmar  ... 
VwpC  .. 

KfC  

Pvyp  .... 
VluC  ... 

81     

QmarC 
Ppp  .... 
VgiC  ... 

Pgi  

QC  

BW  

Plu  

Km    

tVmaxC 
OtatC  .. 
Pblood 
VfatC  .. 
Vmar .... 


Correlation 
coeffiaent 

(r) 


Parameter 


Correlation 
coefficient 

(r) 


0.860 

1  A2 

0.530 

!  KfC 

0.335 

1  VmaxC 

"0.248 

1  Sp— Kf 

0.229 

1  B2 

0.203 

Pmar 

0.202 

QfatC 

0.193 

B1 

-0.173 

VhC 

-0.149 

VmarC 

-0.145 

Work 

0.144 

QwpC 

-0.121 

VfatC 

0.120 

QmarC 

-0.106 

Km 

-0.120 

QC 

-0.093 

QliC 

-  0.083 

Al 

-  0.076 

QgiC 

0.074 

Pfat 

0.054 

Pwp 

-0.049 

VluC 

0.042 

Pgi 

0.039 

VwpC 

0.035 

Pblood 

0.024 

dVPR/dW 

0  020 

BW 

0.019 

dQli/dW 

-0.013 

Plu 

-0.007 

Ppp 

dOfat/dW 

VgiC 

Pli 

dQgi/dW 

dOmar/dW 

VPR 

dOC/dW 

dQwp/dW 

0.850 
0.315 

-0.291 
0.232 
0.221 

-0.183 
0.180 
0.179 
0.161 
0,146 
0  142 
0.141 
0.136 
0.136 

-  0.095 
-0.083 
-0.083 
-0.071 
-0.065 
-0.061 
-0.058 

-  0.052 

-  0.050 
0.041 
0.039 
0.039 

-  0.038 

-  0.033 
0.023 
0.021 
0.016 

-0.012 

-  0.010 
-0.010 
-0.009 

0.006 

-  0.000 

-  0.000 


h.  Posterior  PBPK  Pnrnnieter 
Uistrihutions  Table  VI-7  lists  the 
posterior  distributions  for  mouse  F^BFK 
parameters  obtained  by  Bayesiaii 
updating  of  the  prior  distributions  usin^ 
the  available  gas  uptake  data, 
(Comparison  of  the  prior  and  posterior 
probability  distributions  reveals  that  thf 
gas  uptake  data  retain  (  onsiderable 


influence  on  the  distributions  of  many 
of  the  important  PBPK  nu)del 
parameters.  Medians  of  the  posterior 
distributions  for  VPR,  Qfnt.  Pblood, 
t'lnar,  Km.  Al,  and  A2  were  all 
appreciably  different  than  the  medians 
for  their  corresponding  prior 
iiistributions.  Percent  CVs  for  nearly  all 
[)osterior  distributions  were 


considerably  smaller  than  those  of  their 
prior  distributions.  As  expected,  the 
marginal  variances  for  the  metabolic 
constants  were  considerably  greater 
than  what  was  obtained  under  nonlinear 
maximum  likelihood  regression  analysis 
with  all  other  model  parameters  fixed  at 
nominal  values. 


TABLE  VI-7.  Prior  and  Posterior  (Fitted)  Distributions  of  the  Mouse  Model  Parameters 


Parameter 


Flows 
QCC 
VPR 
Tissue  BJood 
Flows  (fraction 
of  cardiac  out- 
put) 
OgtC 


Cardiac  Output  (l/tir/l^g     BW.     

Alveolar  Ventilation  Perfusion  Ratio 

Gl  Tract 


Central  tendency 
Pnor  meoian 


34.8 

^J^2 


0  165 


Posterior 
median 


34.4 

1.59 


0.140 


Maximum 
postenor 


Variability 


37.6 
1.49 


0.175 


Prior  %CV 


18 

75 


26 


Postenor 
%CV 


9 

14 


16 


UMI 
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Table  VI-7.  Prior  and  Posterior  (Fitted)  Distributions  of  the  Mouse  Model  Parameters— Continued 


Parameter 


4- 


QliC 

QfatC 

QppC 

QwpC 

QmarC 
Tissue  Volumes 
(fraction  of 
body  weight): 

VgiC 

VliC 

VfatC 

VppC 

VwpC 

VluC 

VmarC 
Equilibrium  Par- 
tition Coeffi- 
cients: 

Pblo 

Pgi 

Ri 

Pfat 

Ppp 

Pwp 

Plu 

Pmar 
Metabolic  Pa- 
rameters: 

VmaxC 

tVmaxC 

Km 
KfC 

Al 


A2 

B1 
B2 


Liver  

Fat 

Poorly  Perfused  Tissues 

Well  Perfused  Tissues 

Bone  Marrow  

Gl  Tract  

Liver  

Fat 

Poorly  Perfused  Tissues 

Well  Perfused  Tissues 

Lung  

Bone  Marrow  

Blood: Air  

Gl  Tract:Air  

Liver: Air  

Fat:Air   

Poorly  Perfused  TissuesiAir 
Well  Perfused  Tissues:Air  .. 

Lung:Air 

Bone  Marrow:Ait  


Maximum  metabolic  velocity  of  MFC  satu- 
rable pathway  !mg/hr/kg._liver). 

Maximum  metatx>lic  velocity  of  MFC  satu- 
rable pathway  in  t-DCE  pretreated  mice 

Affinity  of  MFD  saturat)le  pathway  (mg/l)  

First  order  rate  constant  for  GST  pathway  (1/ 
hr/kg-0.25). 

Ratio  of  lung  to  liver  in-vitro  MFC  metabolic 
velocities  (nnx)l/mia/ 

gm_lung micros.  Prof)/(nmol/min/ 

gm_liver__micros.Prot). 

Ratio  of  lung  to  liver  irvvitro  GST  metabolic 
velocities  (nmol/min/gm_Jung__cy1os.Prot)/ 
(nmol/min/gm_liver_cytos.Prot). 

Ratio  of  lung  and  liver  tissue  content  of 
microsomal  protein. 

Ratio  of  lung  and  liver  tissue  content  of 
cytosolic  protein. 


Central  terxJency 


Prior  median 


0.017 
0.047 
0.276  ' 
0.369 
0.089 


0035 
0.045 
0.077 
0.556 
0.065 
0.008 
0  033 


13.7 
10.5 
22.9 
98.2 
9.5 
10.2 
10.0 
62.0 


750 

8.4 

1  35 
15 

0,405 

0.282 

0.271 
0.721 


Posterior 
median 


Maximum 
posterior 


Vanability 


Pnor  %CV 


0.020 
0090 
0.290 
a  0.350 
0.100 


0-O40 
0.050 
0.070 
b0.540 
0,070 
0010 
0  040 


•85 

n  3 

28.2 

100,5 

12  1 
iQ  4 
--,3 
70,4 


718 


004 
1  77 

0,28 


0  37 

0,26 
0  70 


0,017 
00G8 
0,243 
0  378 
0.090 


0038 
0  050 
0  055 
0.569 

0  065 
0  007 
0  037 


13.1 
9.5 
23.9 
106.7 
13.1 
10.3 
12.5 
89.2 


661 

11.3 

0  03 
2.47 

0.30 


0  30 

0.29 
0.84 


19 
43 
22 

51 


26 
18 
35 

14 
27 
42 


66 
19 
79 
35 
27 
19 
27 
SO 


1413 

58 

1413 
1413 

54 


55 

23 

22 


Postenor 

%cv 


16 
19 
18 
a 
27 


22 

12 
24 
b 
12 
22 
29 


IS* 

17 

32 

21 

17 

16 

22 

25 


12 

SO 

97 
24 

31 


41 

18 
17 


Notes:  (a)  functionally  defined  as  i__sum  (other  fractional  flows);  (b)  functionally  defined  as  0  82_sum  (other  fractional  volumes) 


Table  VI-8  presents  the 
corresponding  set  of  results  for  human 
PBPK  parameters.  The  human  in  vivo 
data  also  appeared  to  contain 
considerable  information  about  manv  of 


the  model  parameters,  as  evidenced  bv 
shifts  in  medians  and  tightening  of 
posterior  distributions  relati%e  to  priors 
Fitted  estimates  of  the  metabohc 
constants  were  fairlv  pre(,ise.  e\en  for 


Km  (Table  \T-8);  indeed,  the  fits  were 
markedly  superior  to  those  shown  m 
Andersen  ft  ni    \E\   ^l-<'4:  and  Clewell 
et  al    ;E.x   9fi|. 


Table  Vl-8.- 

-Prior  and  Posterior  (Fitted)  Distributions  of  the  Human  Model  Parameters 

Parameter 

Prior  distribution                                                        Posterior  distnbufion 

- 

GM 

Postenors  for  Bayesian  fit            Modified  by  exercise 

Median                %CV                Median                %Cy 

Flows: 
QCC 


Cardiac  Ouput  (1/ 
hr/kg_BW). 


A2 


1.10 


10 


4.0 


6.2 


17 


VOL 


ISS 


1997 


UMI 
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Table  VI-8.— Prior  and  Posterior  (Fitted)  Distributions  of  the  Human  Model  Parameters— Continued 

Parameter 

Prior  distribution 

Postenor  distnbution 

Posteriors  for  Bayesian  fit           Modified  by 

exercise 

GM 

GSD 

'^'-,r^j                                                    > 

Median              %CV               Median 

%CV 

VPR               j  Alveolar  VerXila- 

1.35 

1.15 

15 

1.03 

1 

1.37 

9 

tion  Perfusion 

Ratio 

Tissue  Blood 

"* 

Flows  (frac- 

tion of  cardiac  ' 

output); 

- 

QgiC                Gl  Tract  

0.191 

125 

23 

0.149  '                   12 

0.122 

14 

QliC                1  Uver  

0.067 

1.20 

19 

0.063                      15 

0.041 

24 

QfatC              Fat  

05'     (                  1.45 

38 

0.045 

10 

0.052 

11 

QppC               Poorly  Perfused 

0  198 

1.56 

a 

0.378 

89 

a  0.453 

10 

Tissues. 

Qwpc               Well  Perfused 

0.443 

1.25 

23 

0.294 

3 

0.258 

7 

Tissues 

QmarC             Bone  f^arrow  

0.044 

1.70 

57 

0.071 

38 

0.072 

38 

Tissue  Volumes 

(fraction  of 

^ 

body  weight): 

VgiC                Gl  Tract    

0.017 

1.10 

10 

0  018  '                    8 

0018 

A 

VhC                  Liver  

0.026 

1.10 

10 

0.026                       6 

0.026 

8 

VfatC                Fat 

0  204 

1.20 

18 

0 183  •                   11 

0  183 

11 

VppC 

Poorly  Perfused 
Tissues 

0.470 

1.15 

b 

0.489  :                   b5 

1 

b  0.489 

5 

VwpC 

Well  Perfused 
Tissues 

0.044 

1.10 

9 

0.47                        7 

0.047 

7 

VluC                  Lung  

0.008 

1.15 

14 

0.008                     11 

0.008 

11 

VmarC             Bone  Marrow  

0.050 

1.10 

10 

0.049  1                     8 

0.049 

8 

Equilibfium  Par- 

tition Coeffi- 

cients               1 

' 

PCtjiood         Blood:Air  

8.4 

1.30 

26 

165 

2 

165 

2 

PC.gi               Gl  TractAir  

8.1 

1.60 

.      50 

10.7 

36 

10.7 

36 

PC  h                   Liver;Air      

9.9 

1  60 

50 

13  7 

33 

137 

33 

PC. fat               Fat:Air 

97  6 

1.25 

22 

84  4 

12 

84  4 

12 
13 

PC  pp               Poorly  Perfuse 

6.8 

1.60 

48 

13.3 

13 

13.3 

Tissue:Air 

PC.wp             Well  Perfused 

7.6 

1.40 

35 

13.1 

14 

13.1 

14 

TissueAir. 

PC  lu                Lung;Air       

76 

1  50 

43 

94 

33 

9  4 

33 
27 

PCmar             Bone  Marrow  A iT 

48.8 

1.60 

49 

47  8 

27 

47.8 

Metabolic  Pa- 

rameters 

VmaxC             Maximum  MFO 

75.0 

10.00 

1413 

97.2 

11 

97.2 

11 

metabolic  rate 

■ 

(mg/mg,hr'kg. 

liver) 

Km 

MFO  Michaelis 

0.60 

10.00 

1413 

0.52 

39  !                0.52 

39 

Menton  con- 

stant (mg,'l! 

Kf 

1  St  order  rate 
constant  for 
GST  patfiway 

(I'hr) 

0.12 

2.07 

81 

0.23 

63 

0.23 

63 

A1                     [V,SI  lung'fV  S 

0.0045 

4.50 

226 

0.024 

77 

0.024 

77 

MFO  liver 

A2                      [VS!  lung/lVS] 

0236 

2.04 

83 

0.364 

49                  0.364 

49 

GST  liver 

Bi                    [mg  micr  Prot/gm 

0.297 

1.10 

10 

0.300 

8 

0.300 

8 

lung),[mg 

micr.Prot;gm 

liverj 

B2 

(mg  cyt  Protgm 
lung]/[mg 
cyt.  Protgm 
liver] 

0.807 

1.20 

18 

0.845 

15 

0.845 

15 

Notes  (a)  operationally  defined  as  i  - 

-sum  (other  fractional  flows);  (b 

)  functionally  d 

efined  as  0.82- 

-sum  (other  fra 

ctional  volumes; 
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Tables  VI-9  and  VI-10  compare  the  posterior  distributions  for  mice  and  human  PBPK  parameters  with  the  distributions 
used  by  Clewell.  For  mice,  there  were  appreciable  differences  in  the  median  values  for  QCC.  VPR,  QfatC.  QwpC 
VwpC.  VmaxC,  Km,  KfC,  and  the  apparent  Al  (i.e.,  Al  x  Bl).  With  the  exception  of  VliC,  Pblood.  Pliv,  Ppp  and 
Km.  die  posterior  distributions  for  all  other  parameters  were  tighter  than  the  distributions  used  by  Clewell.  The  human 
posterior  distributions  in  Table  VI-10  are  somewhat  different  than  those  in  Table  Vl-8,  in  that  thev  reflect  the  influence 
of  modehng  variable  work  intensity  on  QC,  VPR,  and  all  regional  blood  flows.  In  comparing  these  modified  posterior 
distributions  to  the  distributions  used  bv  Clewell,  one  finds  appreciable  differences  in  median  values  for  VPR.  manv 
of  the  fractional  blood  flows  (QgiC.  QliC,  QppC,  QwpC).  VgiC,  PCblood,  PCHv,  PCfat.  VmaxC.  KfC,  and  the  apparent 
A2  (i.e.,  A2  x  B2).  All  human  posterior  distributions  except  for  VliC.  Pli,  and  Sp_Kf.  had  appreciably  tighter  distributions 
than  those  used  by  Clewell  et  al.  [Ex.  96].  ' 

Table  V 1-9.— Comparison  of  Mouse  Probability  Distributions  Used  by  Clewell  et  al.  With  OSHA's  Posterior 

Probability  Distributions 


Flows: 

QCC 

VPR 
Tissue  Blood  Flows 
(fraction  of  cardiac 
output): 

QgiC 

QliC 

QfatC 

QppC 

QwpC 

QmarC 
Tissue  Volumes  (frac- 
tion of  body  weight): 

VgiC 

VliC 

VfatC 

VppC 

VwpC 

VluC 

VmarC 
Equilibrium  Partition 
Coefficients: 

Pblo 

Pgi 

Pli 

Pfat 

Ppp 

Pwp 

Plu 

Pmar 
Metatx))ic  Parameters: 

VmaxC 

Km 
KfC 

Al 


A2 


Parameter 


Cardiac  Output  (1/hr/kg_BW)  

Alveolar  Ventilation  Perfusion  Ratio 


B1 
B2 


Gl  Tract  

Liver 

Fat  

Poorly  Perfused  Tissues 
Well  Perfused  Tissues  ... 
Bor>e  Marrow  , 


Gl  Tract  

Uver 

Fat  

Poorly  Perfused  Tissues 
Well  Perfused  Tissues  .. 

Lung 

Bone  Marrow  


Blood:Air  

Gl  Tract:Air  

LivenAir  

Fat:Air  

Poorly  Perfused  Tissues:Air 
Well  Perfused  Tissues:Air  ... 

Lung:Air  

Bone  Marrow:Air 


Central  tendency 


Vanatxlity 


Clewell  et  al. 
median 


'41.5 
M.76 


0.165 
0.035 
0.030 
0.250 
0.520 
NA 


Maximum  metabolic  velocity  of  MFC  saturat)(e  pattiway 

(mg/hr/kg liver). 

Affinity  of  MFO  saturable  pathway  (my/I) 

First  order  rate  constant  for  GST  pathway  (l/hr/kg    0.25)  .. 
Ratio  of  lung  to  liver  in-vitor  MFO  metabolic  velocities 

(nmot/min/gm    lung    micros.  Prot)/(nmo»/min/ 

gm_liver micros.Prot). 

Ratio  of  lung  to   Hver  in-vitro  GST  metabolic  velocities 

(nmot/mirVgm_lung cytos.Prot)/(nmol/min/ 

gm_liver_cytos .  Prot) . 
Ratio  of  lung  and  liver  tissue  content  of  microsomal  protein 
Ratio  of  lung  and  liver  tissue  content  of  cytosohc  protein  ... 


23.0 

11.4 

38.7 

107.0 

8.5 

11.4 

10.0 
NA 

970 

1.35 

1.5 

0.405 


0.282 


OSHA  me- 
dian 


Clewell  et 
al,  %CV 


OSHA  %CV 


34.4 
1.59 


0.14 
0.02 
0,09 
0.29 
cO.36 
0.10 


9 
58 


25 
96 
60 
40 
50 
NA 


0.031 

0.04 

30 

0.046 

0.05 

6 

0.100 

0.07 

ae 

0.513 

dO.54 

30 

0.041 

0.07 

30 

0.008 

0.01 

30 

NA 

0.04 

NA 

18.5 
11.3 
28.2 
100.5 
12.1 
10.4 
11.3 
70.4 

718 

0.04 

1.77 
0.28 


0.37 


0.25 

0.69 


15 
30 
20 
30 
10 
20 
30 
NA 

20 

30 
30 
SO 


SO 


9 

14 


16 
16 
19 
18 
c 
27 


22 

12 
24 
d 
12 
22 
29 


18 
17 
32 
21 
17 
16 
22 
25 

12 

97 
24 

31 


41 


18 

17 


Notes:  (a)  value  computed  for  0.025  kg  rrxxise;  (b)  unitless;  (c)  functkxially  defined  as  1— sum  (other  fractional  flows),  (d)  functionally  defined 
as  0.82 — sum(other  fractkjnal  vdunnes);  (na)  not  applicable. 


TABLE  VI-10.  Comparison  of  Human  Probability  Distributions  Used  by  Clewell  et  al.  With  OSHA's  Posterior 

Probability  Distributions 


Parameter 

Central  tendency                          Vanabdrty 

Clewell  et  al.       OSHA  me-        Clewell  et      riouA  <v  r\/ 
median                dian              al  %CV        OSHA  %CV 

Fkws: 

! 

ISS 
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Table  VJ-10.  Comparison  of  Human  Probability  Distributions  Used  by  Clewell  et  al.  With  OSHA's  Posterior 

Probability  Distributions — Continued 


QCC 

VPR 
Tissue  Blood 
Ftows  (fraction 
of  cartiac  out- 
put): 

QgiC 

Q»C 

QfatC 

QppC 

QwpC 

QmarC 
Tissue  Volumes 
(fraction  of 
txx)y  weight): 

VgiC 

VliC 

VfatC 

VppC 

VwpC 

VluC 

VmarC 
Equilibrium  Par- 
tition Coeffi- 
cients: 

Pbto 

Pgi 

Pli 

Ptat 

Ppp 
Pwp 
Plu 
Pmar 
Metabolic  Pa- 
rameters: 
VmaxC 

Km 
KfC 
Al 

A2 

B1 
B2 

Sp_Kf 


Parameter 


Central  ten<terx:y 


Cardiac  Output  (l/hr/kg_BW)   

Alveolar  Ventilation  Perfusion  Ratio 


Gl  Tract  

Liver , 

Fat  „ 

Poorly  Perfused  Tissues 
Well  Perfused  Tissues  ... 
Bone  Marrow  


Gl  Tract  

Liver  

Fat  

Poorty  Perfused  Tissues 
Well  Perfused  Tissues  .., 

Lung 

Bone  Marrow 


Blood:Air  

Gl  Tract:Air  

Liver:Air  

Fat:Air  

Poorly  Perfused  Tissues;Air 
Well  Perfused  Tissues:Air  ... 

Lung:Air  

Bone  Marrow:Air 


Maximum  metabolic  velocity  of  MFC  saturaJaie  pathway  (mg/hr/ 

kg liver). 

Affinity  of  MFO  saturable  pathway  (mg/1)   

First  order  rate  constant  for  GST  pathway  (l/hr/kg  -  0.25)  

Ratio  of  lung  to  liver  in-vitro  MFO  metatxjiic  velocities  (nmol/mlrV 

gm lung micros.  Prot)/(nmol/min/gmliver_  micros. Prot). 

Ratio  of  lung  to  liver  in-vitro  GST  metabolic  velocites  (nmoiymin/ 

gm_lung cytos.Prot)/  (nmol/miagm     iiver  _cytos.Prot). 

Ratio  of  lung  and  liver  tissue  content  of  microsomal  protein 

Ratio  of  lung  arxl  liver  tissue  content  of  cytosolic  protein  

Allometnc  scaling  power  for  txxly  weight  scaling  of  KFC  from 

m»ce  to  humans. 


Clewell  et  al. 
median 


•6.2 
M.95 


OSHA  me- 
dian 


75.2 

0.4 
1.5 
0.015 

0.18 

1.0 

1.0 

-0.25 


^6.3 
M.36 


0.195 

^0.12 

0.070 

'0.04 

0.050 

'0.06 

0.240 

'0.46 

0.445 

'•"0.26 

NA 

'0.07 

0.045 

0.017 

0.023 

0.026 

0.160 

0.187 

0.480 

'0.483 

0.033 

0.047 

0.006 

0.008 

NA 

0.050 

12.9 

16.5 

12.0 

13.5 

37.4 

13.6 

117.0 

81.2 

10.0 

13.3 

12.0 

13.0 

10.6 

9.1 

NA 

51.2 

94.2 

0.49 
1.82 
0.03 

0.45 

0.31 

0.84 

-0.267 


Variability 


Clewell  et 
al.  %CV 


9 
18 


10 
35 
30 

15 
20 
NA 


10 
5 
30 
30 
10 
10 
NA 


15 
30 
20 
30 

10 
20 
30 
NA 


30 

50 
50 
70 

70 

0 
0 
0 


OSHA%CV 


'17 
'9 


'13 
'23 
'15 
'10 
c.d7 

'45 


8 

8 
12 
■^5 

7 
12 

6 


2 

31 
34 
13 
14 
14 
32 
35 


12 

35 

24 
69 

71 

8 
14 
22 


Notes:  (a)  value  computed  for  70  kg  human;  (b)  unitless;  (c)  posterior  distribution.s  adjusted  for  effects  of  light  activity;  (d)  functionally  defined 
as  1— sum(other  fractional  flows);  (d)  functionally  defined  as  0  82— sum{other  fractional  volumes);  (NA)  not  applicable. 


;.  Alternative  analysis  using  the 
"parallelogram"  approach.  Andersen  et 
al.  [Ex.  21-94]  estimated  a  human  first 
order  rate  constant  (Kf)  for  glutathione 
(GST)  metaboUsm  of  MC  in  the  liver  by 
allometric  scaling  of  a  fitted  estimate  of 
an  in  vivo  mouse  rate  constant 
(KfCmousc)-  Specifically. 


Kf, 


human 


=  KfC. 


XBW 


spKf 


where  spKf  was  the  allometric  scaling 
power  with  value  -0.25,  In  their  Monte 
Carlo  analysis,  Clewell  et  al.  followed 
the  approach  of  Andersen  et  al.,  treating 


KfCm.,us<-  as  a  lognormally  distributed 
random  variable  and  spKf  as  a  known 
constant.  The  Bayesian  analysis 
summarized  above  also  made  use  of  the 
allometric  scaling  given  by  the  equation 
above,  but  prior  probability  ■ 
distributions  were  specified  for  both 
KfCmousr  and  spKf. 

Reitz  et  al.  (1988,  1989)  (Exs.  7-225 
and  21-53]  proposed  an  alternative 
approach  for  estimating  an  apparent  in 
VIVO  human  Kf.  The  approach,  referred 
to  as  the  "parallelogram  method," 
assumes  there  is  a  constant 


proportionality  across  species  between 
in  vitro  and  apparent  in  vivo  metabolic 
rates  when  normalized  for  substrate 
concentration  ((Sj).  For  example,  the 
equation  modeling  the  apparent  in  vivo 
rate  of  GSH  conjugation  (dMcsr/dt)  is 
given  by: 


dM 


GST 


dt 


=  Kfx[S]xVol,„„ 


The  constant  proportionality  between 
apparent  in  vivo  rates  of  metabolism  and 
in  vitro  rates  implies 


UMI 
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kpX[V/S|GST.=KfxVol 


liver 


dMc5j/dt 

(si 

where  [V/SJgst  denotes  an  in  vitro 
enzymatic  rate  normalized  to  [SI  and  kp 
the  in  vivo — in  vitro  proportionality 
constant.  This  approach  assumes  a 
common  value  of  kp  across  species,  such 
that  knowledge  of  a  IV/SJcsTrodcm  and 
Kfrodcni  (sufficient  to  estimate  a  value  for 
kp  as  the  ratio  of  Kfrodem  to  I  V/S|r,sT  rodt-m) 

and  knowledge  of  I  V/SlosThuman 
is  sufficient  to  estimate  the  remaining 
corner  of  a  parallelogram,  namely 
Kfhuman.  Therefore,  this  approach 
assumes. 


[V^Slc-,sT,,^,„    _  Kfhuman 


[V/Sl, 


GST, 


Kf, 


rodent 


or: 


Kf, 


rodent 


[V/Sj 


Kfhuman  =(V/SW,_ ^ 

lGSTpT<ifp, 

Reitzet  al.  [Ex.  21-53|  obtained  an 
estimate  for  Kfhuman  using  the 
parallelogram  method  that  was  ver>' 
similar  to  the  estimate  obtained  by 
Andersen  et  al.  [Ex.  21-94)  using 
allometric  scaling.  However,  Reitz  and 
coworkers  estimated  a  mean  [V/ 
SIgst  human  based  on  liver  samples  from 
only  four  human  subjects — three  of 
which  had  appreciable  enzymatic 
activity  and  one  with  no  detectable 
activity.  More  recent  publications 
(Bogaards  et  al.,  1993  [Ex.  127-161; 
Graves  et  al.,  1995  [Ex.  122|)  and 
unpublished  data  (Green  et  al.,  1987 
[Ex.  14[)  provide  measured  values  of  [  V/ 
SIgst  on  another  3,5  human  subjects. 
These  additional  data  demonstrate 
considerable  variation  in  rates  of  GST 
metabolism  among  human  subjects, 
consistent  with  a  known  human 
polymorphism  for  GST,  described 
earlier  in  this  Quantitative  Risk 
Assessment.  Moreover,  these  data 
indicated  that,  putting  aside  questions 
of  interlaboratory  comparability  of 
measurements,  three  of  the  four  human 
samples  used  by  Reitz  et  al.  had  GST 
metabolic  rates  among  the  highest 
reported  to  date.  Consequently,  the 
mean  [V/S[(j.st  hum.-in  used  by  Reitz  and 
coworkers  was  greater  ihan  the  mean 
estimable  from  the  fidl  complement  of 
data  on  human  GST  activity. 

Since  OSHA  was  interested  in 
assessing  the  effect  of  accounting  for  the 
full  complement  of  data  on  human  GST 
activity  on  estimates  of  cancer  risk,  this 
additional  analysis  was  performed, 
despite  the  Agency's  reservations 
concerning  the  appropriateness  of  using 
the  parallelogram  approach  in  the  MC 
risk  assessment.  Although  this  approach 
allows  the  use  of  all  of  the  available 


data,  the  uncertainties  in  the  ratio  of  in 
vitro  to  in  vivo  metabolic  con!;tants  raise 
serious  questions  for  the  utility  ot  tliis 
analysis.  OSHA  is  presenting  this 
analysis  for  purposes  of  comparison  and 
notes  that  HSIA  and  Cleweil  used 
allometric  adjustments  in  their  final 
PBPK  models. 

The  use  of  a  Kfhuman  derived  by  the 
parallelogram  method  required:  (1) 
modification  of  the  human  PBPK  model: 
(2)  specification  of  a  prior  probabilitv 
distribution  for  Kfhuman;  (3)  replication  of 
the  Bayesian  analysis  of  the  human  in 
vivo  open  chamber  data  ur-ng  the  new 
prior  for  Kfhuman;  (4)  simuiatiun  of  the 
occupational  exposure  scenario  using 
the  joint  posterior  distributions  from  the 
new  Bayesian  analysis  to  obtain  a 
posterior  distribution  for  human  GST 
lung  metabolism;  and  (5)  re-estimation 
of  the  extra  cancer  risk. 

( 1 )  PBPK  Model  Modificatinns.  The 
only  structural  modification  to  the 
PBPK  models  was  to  replace  the 
parameter  for  allometric  scaling  of 
Kf.nousc  with  a  direct  insert  of  a  model 
parameter  Kfhuman.  having  its  own  prior 
probability  distribution. 

(2)  Prior  Probability  Distributions. 
Mouse  prior  probability  distributions 
were  unchanged.  Prior  probability 
distributions  for  human  model 
parameters  were  also  unchanged,  with 
the  exception  of  prior  distributions  for 
KfC,  spKf  and  A2.  Prior  probability 
distributions  for  KfC  and  spKf  were 
replaced  with  a  prior  probability 
distribution  for  Kfhuman.  The  prior 
probability  distribution  for  A2  was 
modified  to  account  for  additional  data 
on  human  lung  GST  activity  submitted 
to  OSHA  by  HSIA  [Ex,  122|'. 

The  prior  probability  distribution  for 
Kfhuman  was  derived  using  the  equation: 


K'human   ~  Kf^^^n,  X 


[V/Slc; 


ST., 


v/si 


xerr. 


GSl 


where  errk.p  is  an  error  term  added  to 
account  for  uncertainty  in  estimating 
the  proportionality  constant  kp,  as 
kmousf  Thus,  to  derive  a  prior 
probability  distribution  for  Kfhuman.  it 
was  necessary  to  derive  prior 
distributions  for  Kfrock-m.  [WSIgst  r^rfcm. 
(V/SIgst  human  and  errkp,  which  in  turn 
were  propagated  using  Monte  Carlo 
techniques  in  accordance  with  the 
relationships  specified  by  the  equation 
above. 

(/)  Prior  distribution  for  rodent  Kf.  The 
posterior  probability  distribution  used 
in  the  main  analysis  for  the  apparent  in 
VIVO  rodent  KfC  parametei  was  used  as 
the  basis  for  a  prior  probability 
distribution  for  Kf^xiem.  The  posterior 
distribution  was  well  described  bv  a 


truncated  iognormal  distribution  with  a 
mean  and  standard  deviation  of  1.8  and 
0,43  1/hr/hw/    0'^and  lower  and  upper 
truncations  at  0,84  and  3.07  1/hr'bw  ' 

"'■',  respectively.  The  posterior 
distribution  was  converted  to  units  of 
(hour)  "  '  by  using  Monte  Carlo 
tec  hniques  to  multiply  the  tnmcated 
Iognormal  by  the  scalar,  (rodent  body 
weight)    0"' 

[ii]  Prior  for  rodent  liver  GS7  (V/SI  A 
prior  probal)ility  distribution  for  a  low 
dose  mouse  IV/SIcat  was  obtained  as 
the  ratio  of  the  fitted  estimates  of  in 
vitro  Vma*  and  Km  reported  by  Reitz  et 
al.  for  li\er  glutathione  conjugation  of 
MC.  The  fitted  estimates  of  V'^a.  and  Km 
and  their  asso<;iated  standard  errors 
were  used  to  set  the  parameters  for 
normal  distributions.  Monte  Carlo 
tec:hniques  were  used  to  obtain  the  ratio 
of  these  two  distributions  (i.e..  Vn,„/Km), 
under  the  assumption  that  the  joint 
sample  space  for  Vma«  and  Km  was 
correlated  with  a  n  =  0.9.  Correlation 
was  induced  becau.se  a  reanalysis  of  the 
mouse  in  vitro  reported  in  Reitz  et  al. 
showed  that  the  joint  parameter  space 
for  these  two  fitted  parameters  was 
highly  correlated. 

[Hi}  Prior  distribution  for  human  GST 
fV.'Sl.  There  were  tour  data  sets 
reporting  measured  values  of  in  vitro 
GST  activity  in  liver  samples  from  39 
human  subjects.  These  data  refiect  work 
from  different  laboratories  using  (in 
.some  cases)  different  assay  methods  and 
different  substrate  concentrations,  hi 
order  to  make  use  of  all  the  data  to 
estimate  central  tendencies  and 
population  variability,  it  was  necessary 
that  all  measurements  be  placed  on  a 
common  scale. 

With  respect  to  assay  methods,  two  of 
the  studies  [Exs.  21-53  and  122) 
reported  measured  values  of  (V/SIgst 
based  on  dete<:tion  of  [361CI  from 
labelled  MC.  The  other  two  studies  jExs. 
14  and  127-lfi|  reported  values  of  |V/ 
SIgsi  based  on  detection  of 
formaldehyde,  a  known  decomposition 
product  from  GSH  conjugation  with  MC. 
in  a  comparison  of  the.se  two  methods. 
Green  et  al.  (Ex.  14)  reported  results 
indicating  a  systematic  difference  in 
measured  values  of  |V'/S|gs7.  with  the 
|36|C1  detection  n.ethod  appearing  to 
give  estimates  approximate!).  1  "-fold 
higher  than  the  formaldehyde  detef:tion 
method  In  this  analysis,  the  !36|CI 
method  was  chosen  as  the  common 
scale,  since  the  mouse  [V/S|gsi  data 
used  above  were  based  on  this  method. 
Thus,  the  formaldehyde  assay  results 
were  multiplied  bv  1.7  to  put  them  on 
the  (3fi|Cl  scale, 

.Adjustments  for  both  substrate 
concentration  and  nonlinear  metabolism 
were  made  by  converting  all  the 
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reported  in  vitro  velocfty  data,  [VIost.  to 
Vm»/Km  rados  (i.e.,  low  dose  metabolic 
velocity),  by  the  equation: 


^avwx(Km^[s])yis] 


The  above  equation  follows  from 
assuming  in  vitro  kinetics  can  be 
reasonably  modeled  as  a  single-substrate 
Michaelis-Menton  process  (i.e.,  [V)gst  = 
{V^  X  [S|}/{K™  +  [SI}).  In  making 
adjustments,  assay  specific  substrate 
concentrations  were  used  (i.e.,  (S), 
which  ranged  from  35  to  94  mM)  along 
with  the  average  estimate  of  an  in  vitro 
Km  reported  by  Reitz  et  al.  (Ex.  21-531 
in  analysis  of  data  from  two  human 
subjects  (  44  mM).  It  is  noteworthy  that 
none  of  the  human  in  vitro  [  V/Slgs,  data 
reported  in  Reitz  et  al.  were  truly 
reflective  of  hnear  kinetics,  whereas  the 
mice  data  were. 

After  the  two  above  adjustments  were 
made,  a  lognormal  distribution  was  fit 
to  the  transformed  data  yielding  a  GM 
of  0.031  1/min/mg  protein,  and  a  GSD  of 
2.72.  This  distribution  models 
intersubject  variability  in  in  vitro 
metabolic  activity.  However,  the  prior 
probability  distribution  for  (V/S)gs,.human 
should  reflect  variation  in  means  of  six 
subjects,  because  the  in  vivo  human  data 
from  Dow  Chemical  Company  reflect 
the  averaged  pharmacokinetic  behavior 
of  tissue  from  six  subjects.  Thus, 
dispersion  in  the  above  distribution  was 
adjusted  to  give  the  corresponding 
sampling  distribution  for  means  of  n  = 
6. 

(iv)  Prior  distribution  for  error  term. 

The  in  vivo  and  in  vitro  metabolic 
data  on  the  MFO  metabolic  pathway, 
reported  by  Reitz  et  al.  [Ex.  21-53],  were 
used  to  estimate  the  uncertainty  in 
assuming  a  constant  kp  across  species. 
These  were  the  only  data  for  which  both 
in  vivo  and  in  vitro  information  was 
available  on  several  species  and  wliich 
was  directly  relevant  to  MC.  To  avoid 
artifacts  due  to  the  very  imprecise  fitted 
estimates  of  apparent  in  vivo  Km's,  in 
vivo  I  in  vitro  comparisons  were 
constructed  based  on  estimates  of  Vmax 
alone.  These  estimates  were  then 


normalized  by  the  ratio  obtained  for 
mice,  providing  a  measure  of  the  error 
in  using  a  mouse  ratio  to  estimate  ratios 
in  three  other  species:  rats  (1.42), 
hamsters  (0.64),  and  humans  (0.41).  The 
GM  (0.72)  and  GSD  (1.89)  of  these  three 
values  were  used  to  set  parameters  for 
a  lognormal  distribution  used  as  the 
prior  probability  distribution  for  envp. 
Note  that  the  human  value  of  0.41 
reflected  an  average  of  separate 
estimates  on  four  human  subjects,  with 
ratios  ranging  from  0.1  to  1.0. 

Ivl  Monte  Carlo  simulation  to  obtain 
a  prior  for  human  Kf.  The  above  prior 
probability  distributions  for  Kfmouse.  |V/ 
SlgM  mcHiik-.  (V/S1gst  and  err^p  were 
independently  sampled  by  Monte  Carlo 
techniques  (n  =  5000)  and  combined  to 
give  a  prior  distribution  for  Kfhuman  for 
use  in  Bayesian  analysis  of  the  human 
open  chamber  data. 

(vi)  Revised  prior  distribution  for  A2. 

A2  is  the  ratio  of  in  vitro  GST 
enzymatic  activity  in  lung  tissue  to  the 
same  activity  in  liver  tissue.  In  the  main 
analysis,  the  prior  probability 
distribution  for  A2  was  derived 
according  to  the  equation: 


^2.1^^-^-, 


IV/S] 


xerr, 


vivtyvitro 


GST,, 


where  erTvivtyvitro  is  an  error  term  to 
account  for  uncertainty  in  using  a  ratio 
of  in  vitro  activity  to  make  inferences 
about  in  vivo  activity,  and  the  data  of 
Reitz  et  al.  [Ex.  21-53]  were  used  to 
estimate  prior  distributions  for  [VI 
SIgst  lung  and  [V/S]GST-iiver  This  prior 
distribution  was  revised  to  account  for 
additional  human  [V/SJcsr-iung  and  [V/ 
SlosT  liver  data. 

(vii)  Prior  for  human  lung  GST  [V/S]. 
Previously,  only  a  single  measured 
value  for  IVlcsriung  from  a  pooled  lung 
sample  from  two  human  subjects  was 
available  for  estimating  A2.  Mainwaring 
et  al.  (Ex.  124]  recently  submitted 
additional  [V]gst  lung  data  to  OSHA, 
consisting  of  measured  values  on  three 
additional  human  subjects  (0.00,  0.06 
and  0.21  nmol/min/mg  protein).  The 
value  reported  as  0.00  was  assumed 
equal  to  one-half  the  detection  limit  for 


the  assay.  Since  these  new  [VJosT-iung 
data  were  obtained  using  the 
formaldehyde  detection  assay,  it  was 
necessary  to  transform  the  values  to  the 
[36]C1  scale.  Lacking  direct  information, 
it  was  assumed  that  the  same  HCOOH 
— '  [36]C1  correction  factor  derived  for 
the  liver  data  held  for  the  lung  data.  A 
correction  for  substrate  concentration 
was  also  made,  imder  the  assumption  of 
equivalency  in  lung  and  liver  in  vitro 
Km's.  The  resulting  transformed 
[VJcsT-iung  data  were  used  to  construct  a 
prior  probability  distribution  describing 
uncertainty  in  the  mean  of  five  ' 
observations  (GM  =  0.00082,  GSD  = 
1.61).  Note  that,  in  this  case,  an  attempt 
was  made  to  model  pure  uncertainty  in 
a  low  dose  [V/SlcsTiung.  without 
information  indicating  appreciable 
heterogeneity  in  the  ratio  of  lung  and 
liver  enzymatic  activity  within  an 
individual. 

(viii)  Prior  probability  distribution  for 
uncertainty  in  human  liver  GST  [V/S]. 
Because  of  the  focus  on  uncertainty  in 
A2,  the  prior  probability  distribution  for 
[V/SJosT-iiver  derived  above  was 
modified  to  describe  uncertainty  about 
the  mean,  given  a  sample  size  of  39 
subjects. 

(ix)  Uncertainty  in  using  an  in  vitro 
ratio  of  lung  and  liver  GST  activity  to 
make  an  inference  about  the 
corresponding  ratio  for  apparent  in  vivo 
GST  activity.  A  prior  probability 
distribution  for  errvivtwitro  was  derived 
using  data  on  in  vivo  and  in  vitro  ratios 
of  liver  MFO  enzymatic  activity  for 
different  species,  as  a  surrogate  for  intra- 
species  lung  versus  liver  GST  enzymatic 
activity.  Thus,  two  key  assumptions  are 
made:  (i)  That  relative  enzymatic 
activity  for  liver  tissue  from  two  species 
is  a  reasonable  surrogate  for  relative 
activities  of  lung  versus  liver  tissue 
within  a  single  species,  and  (ii)  that  the 
degree  of  consistency  in  ratios  of  in  vivo 
versus  in  vitro  enzymatic  activity  will  be 
the  same  for  either  MFO  or  GST 
mediated  processes. 

If  the  apparent  in  vivo  Vmax  for  the 
MFO  pathway  in  the  lung  was  modeled 
as: 


[V^MFD^        VOI^ 


it  follows  that. 


'  Since  the  single  observation  of  IVJuit  i«i( 
reported  by  Reitz  et  al.  (1988)  was  from  a  pooled 
sample  of  lung  tissue  from  two  hunvan  subjects,  the 


data  point  was  treated  as  two  observations  with  the 
same  value. 


where  VmaxA  denotes  normalization 
of  Vmax  to  imit  tissue  volume. 
Although  there  were  insufficient  data  to 


UMI 
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allow  for  a  direct  evaluation  of  the 
above  equation,  the  data  tabulated  by 
Reitz  et  al.  [Ex.  7-225|  for  MFO 
enzymatic  activity  in  mice,  rats  and 
hamsters  did  allow  an  evaluation  of  the 
equality. 


*^ma;(AMFO|,v„, 


sp. 


[V/S] 


MFOi, 


*  mam  ^  MFO,, 


'spj  "^f'sp2 

where  the  subscripts  spl  and  sp2 
denote  species  1  and  2  (e.g.,  mouse  and 
rat).  Using  the  apparent  in  vivo  Vmax 
and  in  vitro  (V/S|  data  reported  in  Reitz 
et  al.  lExs.  7-225  and  21-53],  it  was 
possible  to  compute  mouseirat, 
hamster:mouse  and  rat:hamster  ratios 
for  in  vivo  Vmax  and  in  vitro  I  V/S]  as 
shown  in  table  VI-ll,  below. 

Table  Vl-l  1  .—Interspecies 
Comparison  of  MFO  Activity 


Ratios  of  MFO  enzymatic 
activity 

Speaes  ratio 

in  vivo 
Vmax 

in  vrtro 
[V/S] 

Fold- 
Dlf- 
ter- 

ence* 

Rat:  mouse  

Mouse:  hamster 
Hamster:  rat  

0.49 
1.20 
0.59 

0.36 
0.79 
0.28 

1.36 
1.53 
2.06 

*  Ratio  of  values  in  in  vivo  Vmax  column  to 
values  in  in  vitro  [V/S]  column. 

The  assumption  was  made  that  the 
use  of  an  in  vitro  ratio  as  a  surrogate  for 
an  in  vivo  ratio  is  unbiased  (i.e., 
errv.vo/viiro  should  hie  centered  on  a  value 
of  1).  The  mean  of  the  three  estimates 
of  fold-difference  (1.65)  is  our  best 
estimate  of  a  GSD  for  errvivovum-  Thus, 
the  prior  probability  distribution  for 
erfvivo/vitro  was  modeled  as  a  lognormal 
variate  with  expected  value  1.0  and  GSD 
of  1.65. 

(xl  Monte  Carlo  simulation  to  obtain 
a  prior  probability  distribution  for  A2. 
The  above  prior  probabilitv 
distributions  for  |V/SlGST-lung,  |V/ 
SlGST-liver  and  errv,vcvv,cro  were 
independently  sampled  by  Monte  Carlo 
techniques  (n  =  5000)  and  combined  to 
give  a  prior  probability  distribution  for 
A2  for  use  in  Bayesian  analysis  with  the 
human  open  chamber  data.  The 
resulting  distribution  was  well 


described  as  a  lognormal  variate  with  a 
GM  of  0.236  and  a  GSD  of  2.0. 
(31  Human  in  vivo  data  and 
simulating  occupational  exposure. 
Bayesian  updating  was  performed  with 
the  same  human  in  vivo  data  used  in  the 
main  analysis.  These  data  consisted  of 
time  serial  measurements  of  exhaled 
breath  and  venous  blood  concentrations 
of  MC  for  6  human  volunteers  exposed 
to  100  and  350  ppm  MC  for  6  hours. 
Unfortunately,  the  data  have  only  been 
reported  as  averages  of  the  6  subject- 
specific  observations  at  each  time  point. 
When  simulating  the  human  data, 
subjects  were  assumed  to  be  at  rest  (i.e., 
work  load  set  equal  to  0),  and  the 
reported  average  body  weight  for  the  six 
subjects  (86  kg)  was  assumed  to  be 
known  without  error. 

A  single  human  occupational 
exposure  was  simulated:  constant 
exposure  to  25  ppm  MC  for  8-hours  per 
day  and  5  days  per  week. 

141  Distribution  of  human  metabolized 
dose  and  sensitivity  onalvsis.  The 
distribution  for  GST  metabolism  in  the 
human  lung  resulting  from  simulated 
occupational  exposure  to  25  ppm  MC 
had  a  median  and  mean  of  0.139  and 
0.192  mg/day/liter  lung,  about  3-fold 
less  than  values  obtained  using  the 
allometrically  scaled  Kf. 

From  the  sensitivity  analysis,  Kf  and 
A2'  exhibited  the  strongest  pairwise 
correlations  with  predicted  lung  GST 
metabolism,  with  all  other  parameters 
having  considerably  smaller  correlation 
coefficients.  Indeed,  other  than  PC.mar 
(partition  coefficient  air:marrow).  all 
other  parameters  were  only  weakly 
correlated  with  GST  lung  metabolism. 
These  results  differ  somewhat  from 
those  obtained  when  using  an 
allometrically  scaled  Kf.  and  reflect  the 
effect  of  greater  variability  in  a  Kf  based 
on  the  parallelogram  method. 

151  Posterior  distributions  in  the 
"parallelogram  method"  analysis  The 
posterior  distributions  for  many  model 
parameters  were  considerably  tighter 
than  their  corresponding  prior 
distributions,  most  notablv  for  fractional 
blood  flow  and  partition  coefficient 
parameters.  Similar  results  were 
obtained  in  the  main  analysis,  hi 
general,  medians  and  %C"Vs  of  the 


posterior  distributions  were  similar  to 
those  in  the  main  analysis,  with  the 
exception  of  Kf.  which  was  expe<;ted, 
given  its  revised  prior  distribution. 
However,  differences  among  the 
po.sterior  distributions  for  Kf  were  less 
than  expected  due  to  an  appreciable 
shift  toward  larger  values  (and  some 
tightening)  in  the  posterior  distri!)ution 
for  the  parallelogram -based  Kf  relative 
to  its  prior  distribution.  Thus,  it  would 
appear  that  the  data  had  some 
information  about  plausible  values  of 
Kf. 

The  results  of  the  covariance  analysis 
indicated  that  the  covariance  structure 
was  fairly  similar  to  the  results  from  tho 
main  analysis,  with  moderate  to  high 
pairwise  correlations  among  15  pairs  of 
parameters. 

G.  Results  ofOSHA  S  PBPK  Risk 
Assessments.  Discussion 

Summary  statistics  for  OSHA's  mam 
analysis  modifying  the  other  analysis 
and  the  alternative  (parallelogram) 
analysis  are  reported  in  Table  \'I-12 
From  the  main  analysis,  the  MIJ:;  of 
excess  cancer  risk  obtained  using  the 
upper  95th  percentile  of  the  human 
internal  dose  distribution  was  3  62/ 
1000,  for  an  occupational  lifetime 
exposure  to  25  ppm  MC  The  MLE  of 
cancer  risk  obtained  using  the  mean  of 
the  human  internal  dose  distribution 
was  1.24/lOOn  The  alternative 
(parallelogra:.i)  analysis  yielded  slightly 
lower  estimates  of  risk.  In  that  analysis, 
the  MLE  of  cancer  risk  using  the  upper 
95th  percentile  of  the  human  internal 
dose  distribution  was  1.23/1000.  The 
MLE  of  cancer  risk  for  the  alternative 
analysis  using  the  mean  of  the  human 
internal  dose  distribution  was  0  40/ 
1000  .'Xfter  evaluating  the 
methodologies  and  uncertainties  in  the 
two  analyses,  OSHA  determined  that 
the  main  analysis  was  most  appropriate 
for  the  Ageni  ys  final  risk  assessment 
and  the  MLE  of  cancer  risk  using  the 
upper  95th  percentile  of  the  human 
internal  dose  distribution  was  fiest 
supported  as  GSH.A's  final  MC  risk 
estimate.  Therefore.  OSHA's  final  risk 
estimate  for  occupational  lifetime 
exposure  to  MC  al  25  ppm  is  3.62/1000. 


Table  VI-1  2.— Summary  Statistics  on  Estimates  of  Extra  Cancer  Risk  From  Occupational  Exposure  to  25  ppm  MC 

FOR  8  HRS/DAY.  5  DAYS/WK  FOR  45  YEARS 


Computational  approach 

Summary  statistics  for  distributions  of  extra  nsk 

95%" 

Mean 

%CV* 

Skewness 

Kurtosis 

Maximum  likelitiood  fitting;  Dependence 

3.62  •"  per  1000  

1.24  per  1000  

103 

2.2 

102 

case. 
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Table  VI-12. — Summary  Statistics  on  Estimates  of  Extra  Cancer  Risk  From  Occupational  Exposure  to  25  ppm  MC 

FOR  8  HRS/L)A¥  5  DAYs/'WK  FOR  45  YEARS — Continued 


Computafional  approach 


Maximum    likelihood    fitting:    Independ- 
ence case.. 


Summary  statistics  for  distributions  of  extra  risk 


95%" 


2.43  per  1000 


Mean 


%CV 


0.79  per  1000 


113 


Skewness 


2.3 


Kurtosis 


11.3 


■  %CV  denotes  coeflicient  of  variation  ((standard  deviation/mean]  x  100) 

"95%  denotes  the  95'h  percentile  value  ot  the  distribution  ot  GST  matabolifes  tor  extra  cancer  risk. 

■■'OSHAs  final  risk  estinate 


Figure  V'I~1  shows  [hv  'muI  rt'Milt  >>\ 
the  main  PBPK  aniilvsis  thn  (.uitiiilative 
distribution  function  of  e\(  ess  litetinie 
I  ancer  risk  (log' '  scale)  from  f'\posiir»' 
to  25  ppm  MC,  8  hours  per  da\ .  '>  siav  s 
pt;r  week  for  45  years,  when  estiiuatfU 
using  the  MLE  of  the  dose-response 
parameters,  CrST  lung  nietafjohsni  as  the 


d'j.se  surrogate,  and  a  human  Kf  based 
on  allometric  scaling  and  Bayesian  prior 
information.  As  described  in  the  main 
analysis,  the  "dependence  case"  was 
used.  Several  summary  statistics  can  be 
discerned  from  this  cumulative 
distribution  function  !1)  the  95fii 
percentile  of  this  hyhnd  (iistrihution  of 


uncertainty  and  heterogeneity  gives  a 
risk  estimate  of  3.62  x  10    '  (point  "A  ' 
in  the  figure);  (2)  the  mean  value  of  the 
distribution  (point  "B"  in  the  figure) 
gives  a  risk  estimate  of  1.24  x  10"  \ 
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Figure  VM    Dependence  case,  Estiinated  cumulanvc  disffibudon  of  human  cancw  risk  linked  to 
a  45  year  occupanonal  exposure  to  methylene  chloride,  at  25  ppm  in  the  air.  8  hours/day,  5 
days  per  year.   Generated  using  the  results  described  in  Figure  3. 
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OSHA  conducted  the  alternative 
analysis  in  order  to  determine  the 
impact  of  basing  the  human  GST 
metabolite  distribution  on  allometry 
(human  GST  metabolic  rates  estimated 
based  on  the  relative  size  of  animals  and 
humans)  versus  the  parallelogram 
approach  (human  GST  metabolic  rates 
ba.sed  on  ratio  of  various  rodent  in  vitro: 
in  vivo  metabolic  rates  applied  to 
human  in  vitro  rates)  on  risk  estimates. 
As  discussed  in  greater  detail  above, 
allometry  predicts  that  one  would 
expect  that  humans  have  approximately 
seven-fold  less  GST  activity  than  mice. 
The  parallelogram  approach,  on  the 
other  hand,  predicts  approximately  18- 
fold  less  GST  activity  in  humans  than  in 
mice.  After  analyzing  the  available  data, 
OSHA  has  determined  that  the 
allometric  assumptions  are  best 
supported  by  the  scientific  literature, 
primarily  because  of  the  lack  of  human 
in  vivo  GST  data  and  the  lack  of 
validation  of  the  parallelogram 
approach.  The  Agency  has  therefore 
used  that  approach  in  its  final  (main) 
estimate  of  risk,  but  has  al.so  presented 
an  alternative  analysis  using  the 
parallelogram  methodology. 

During  the  rulemaking,  studies  were 
submitted  to  the  Agency  by  HSIA 
challenging  the  relevance  of  the  mouse 
data  for  estimating  human  cancer  risks. 
However,  as  described  in  detail 
previously,  if  one  examines  the  HSIA 
data  critically,  it  is  clear  that  the  studies 
most  likely  could  not  detect  differences 
in  metabolic  activity  (and  hence  in  risk) 
between  mice  and  humans  of  the 
magnitude  predicted  by  allometry.  For 
example,  the  lack  of  detection  of  an 
increase  in  DNA  ss  breaks  in  human 
cells  compared  to  mouse  cells  could  be 
explained  because  the  methodology 
used  could  not  detect  an  increase  in  ss 
breaks  7-fold  smaller  than  that  observed 
in  mice.  Clearly,  an  18-fold  difference, 
as  predicted  by  the  parallelogram 
method,  would  be  even  harder  to  detef:t. 

Moreover,  if  the  human  in  vitro  data 
are  examined  more  closely,  it  becomes 
apparent  that  the  in  vitro:  in  vivo  ratios 
calculated  for  the  35  individual  humans 
who  have  been  studied  were  as  low  as 
4.6  (the  median  value  in  this  series  was 
24).  Therefore,  the  use  of  allometrv 
(ratio  =  7)  or  the  parallelogram  approach 
(ratio  =  18)  would  lead  to  risk  estimates 
that  clearly  underestimate  the  risks  for 
some  individuals.  In  addition,  RNA 
adduct  data  [Ex.  126-2.=i|  indicate  that 
exposure  of  human  cells  to  MC  results 
in  only  a  3-fold  lower  amount  of  RNA 
adducts  than  formed  in  mouse  cells. 
This  ratio  may  not  be  a  close  surrogate 
for  the  GST  ratio,  but  it  does  heighten 
concern  that  both  PBPK  approaches  may 
be  underestimating  cancer  risks  from 


occupational  exposure  to  MC,  because 
humans  may  be  appreciably  less 
sensitive  than  mice. 

The  distribution  of  risk  presented  in 
either  the  main  or  the  alternative 
analysis  most  closely  reflects 
uncertainty  about  risk  for  some 
randomly  chosen  worker  (with  respect 
to  work  intensity  and  body  weight), 
chosen  among  the  population  of 
workers  with  physiologic,  anatomic, 
and  metabolic  attributes  similar  to  those 
of  the  average  subject  from  the  Dow 
human  study  group.  The  Dow 
pharmacokinetic  data  did  not  contain 
individual  data  on  the  6  subjects,  so  the 
results  obtained  and  the  predictions 
made  are  conditioned  by  the  use  of 
averages.  This  means  that  the  model  is 
truly  only  applicable  to  people  who 
physiologically  and  biochemically 
resemble  the  Dow  group  of  six  subjects. 
Although  six  subjects  do  not  represent 
a  large  data  base  from  which  to  draw  a 
representative  PBPK  sample,  this  is 
much  more  human  data  than  is  usually 
available  to  base  a  risk  assessment  on. 
In  fact,  in  OSHA's  preliminary 
quantitative  risk  assessment,  point 
estimates  were  used  for  body  weight, 
breathing  rates,  etc.  to  represent  the 
entire  working  population  with  a  single 
"average"  number.  Therefore,  this 
sample,  although  small,  represents  a  - 
significant  improvement  over  the  point 
estimates  of  human  parameter  values  for 
PBPK  modeling.  Although  these  are  the 
best  data  available,  the  small  number  of 
individuals  upon  which  the  human 
parameter  values  are  based  increases 
concern  that  the  Agency  may  be 
underestimating  risks  for  a  significant 
portion  of  the  working  population  by 
relying  upon  these  values  and  using 
PBPK  modeling  to  estimate  human 
internal  doses.  OSHA  considered 
making  an  ad  hoc  inflation  of  the 
variance  of  the  distributions  of  human 
GST  enzyme  kinetics  parameters  in 
order  to  account  for  some  of  this 
unmeasured  heterogeneity  (as 
recommended  by  the  NAS  Committee 
report  discussed  above),  but  decided  not 
to  make  this  "con.servative"  choice  but 
instead  to  rely  on  the  unadjusted 
analyses. 

OSHA  has  chosen  for  its  final  risk 
estimate  to  couple  one  measure  of 
central  tendency  (the  MLE  of  the  dose- 
response  parameters)  with  a  somewhat 
"conservative"  measure  (the  95th 
percentile  of  the  distribution  of  human 
GST  metabolites  (internal  dose)). 
Congress  and  the  courts  have 
permitted — indeed,  encouraged — OSHA 
to  consider  "conservative"  responses  to 
both  uncertainty  and  human  variability. 
The  OSH  Act  addresses  the  latter  when 
it  refers,  for  example,  to  OSHA's 


responsibility  to  set  standards  such  that 
"no  employee  shall  suffer  material 
impairment  of  health*   *   *;"  a  standard 
that  only  considered  risk  to  the  average 
employee  clearly  would  not  be 
responsive  to  the  statute.  Similarly,  the 
1980  "Benzene  decision"  affirmed  that 
"the  Agency  is  free  to  use  conservative 
assumptions  in  interpretir>g  the  data 
with  respect  to  carcinogens,  risking 
error  on  the  side  of  over-protection 
rather  than  under-protection." 

In  past  rulemakings,  OSHA  has 
frequently  estimated  carcinogenic 
potency  via  the  MLE  of  the  multistage 
model  parameters.  The  Agency  has 
recently  received  comments, 
particularly  in  a  public  meeting  in 
February  1996  on  risk  assessment  issues 
surrounding  the  first  phase  of  its  "PEL 
Update"  process,  critical  of  the  MLE  on 
the  grounds  that  this  estimator  can  be 
highly  unstable  with  respect  to  small 
fiuctuations  in  the  observed  bioassay 
response  rates.  Although  OSHA  may  in 
the  future  move  to  a  different  estimator, 
such  as  the  mean  value  of  the  likelihood 
function  of  the  multistage  model 
parameters,  such  a  change  would  have 
neglible  practical  impact  in  the  case  of 
MC.  The  observed  data  in  the  NTP 
mouse  bioassay  follow  a  nearly 
precisely  linear  trend,  so  the  MLE,  mean 
and  UCL  estimates  are  all  very  nearly 
equivalent  to  each  other. 

However,  OSHA  needs  to  take 
particular  care  not  to  underestimate  risk 
when  it  departs  from  a  relatively  simple 
methodology  (in  this  case,  the 
assumption  that  administered  dose  is 
the  most  relevant  measure  of  exposure) 
in  favor  of  a  relatively  more  complex 
and  computationally-  intensive 
methodology  (in  this  case,  that  the 
human  lung  GST  metabolite,  calculated 
via  a  PBPK  model,  is  the  most  relevant 
measure  of  exposure).  This  is  even  more 
important  in  this  particular  PBPK 
analysis,  because  the  variance  of  the 
output  distributions  represents  an 
unknown  hybrid  of  uncertainty  in  the 
various  parameters  and  true 
heterogeneity  among  the  humans 
exposed  to  MC.  As  Clewell  stated  with 
respect  to  his  own  PBPK  analysis  (see 
discussion  above),  the  95th  percentile 
estimator  provides  a  modicum  of 
assurance  that  the  risk  to  the  average 
human — and  hence  the  population 
risk — is  not  underestimated. 

Moreover,  it  is  critical  to  use  an 
estimator  other  than  the  central 
tendency  here  so  that  it  will  not  be 
inevitable  that  the  risk  to  a  human  of 
above-average  susceptibility  (due  to 
enzyme  kinetics  that  produce  relatively 
more  reactive  metabolite  per  unit  of 
administered  dose,  or  due  to  other 
attributes  related  to  body  weight,  organ 
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volumes,  partition  coefficients,  etc.)  is 
not  underestimated,  potentially  by  a 
substantial  amount.  Any 
"conservatism"  introduced  by  using  the 
95th  percentile  of  the  PBPK  output 
distribution  is  further  attenuated  by  the 
unmeasured  model  uncertainty  inherent 
in  this  more  complex  model  structure. 
Several  aspects  of  the  model  itself  are 
known  to  be  oversimplifications  (e.g., 
assuming  the  lung  is  the  only  tissue  at 
risk);  therefore,  the  resulting  risk 
distributions  could  be  biased 
downward. 

Finally,  it  is  important  to  note  that 
there  is  no  risk  of  "cascading 
conservatism"  with  this  9,5th  percentile 
estimator;  the  individual  model 
parameters  are  permitted  to  vary  over 
their  entire  ranges,  and  the  selected 
percentile  is  only  applied  to  the 
distribution  resulting  from  the 
combined  influence  of  ail  parameters. 
Furthermore,  the  newest  refinements  to 
the  model  ensure  that  the  95th 
percentile  is  not  affected  by  any 
probability  assigned  to  impossible 
combinations  of  parameters.  The 
attention  paid  to  issues  of  mass  balance, 
covariance  structure  and  truncation 
ensures  that  this  percentile  represents  a 
fully  plausible  set  of  input  parameters. 
In  sum,  the  combination  of  the  MLE  of 
the  multistage  parameters  and  the  95th 
percentile  of  the  PBPK  output 
distribution  represents  a  reasonable 
attempt  to  account  for  uncertainty  and 
variability  without  unduly  exacerbating 
the  magnitude  or  the  probability  of 
underestimation  of  errors. 

H.  Comparison  of  Animal-Based  Fisk 
Estimates  With  "Non-Positive" 
Epidemiology  Data 

Direct  comparisons  between  animal 
bioassays  and  human  epidemiological 
studies  are  difficult  to  make  because 
experimental  protocols  between  animal 
and  human  studies  differ  substantially. 
Animals  are  generally  exposed  to  a  fixed 
dose  of  a  chemical,  for  several  hours  per 
day,  from  approximately  6-8  weeks  of 
age  until  study  termination,  which  is 
usually  at  2  years.  This  would  be 
chronologically  equivalent  to  a  human 
exposure  that  starts  when  a  human  is 
approximately  4-5  years  old  and 
continuing  until  the  human  is 
approximately  74  years  old  (assuming  a 
74  year  average  life-span  for  humans) 
[Ex.  89|.  This  clearly  differs  from  the 
typical  pattern  of  occupational  exposure 
encountered  in  epidemiological  studies 
of  worker  populations.  For  example,  in 
the  Kodak  cohort,  the  workers  were 
never  exposed  to  a  constant  level  of  MC: 
exposure  to  MC  for  these  workers  did 
not  start  until  their  adult  life;  and  most 


of  them  were  exposed  to  the  chemical 
for  less  than  one  third  of  their  life-span. 

Exposure  to  MC  has  been  found  to 
induce  lung  and  liver  cancer  in  mice 
and  mammary  tumors  in  rats.  As 
discussed  above,  there  are  positive 
epidemiology  studies  which  suggest  an 
association  between  MC  exposure  and 
cancer  risk.  Because  exposure  data  are 
inadequate  or  unavailable,  it  is  not 
possible  to  quantify  the  risks  in  these 
studies.  OSHA  acknowledges  that  there 
are  also  non-positive  epidemiology 
studies. 

In  1986,  Crump  analyzed  the 
preliminary  results  from  the  1964-70 
Kodak  cohort  followed  through  1984 
and  compared  them  to  the  rodent 
bioassay  results.  The  results  from  the 
Kodak  epidemiological  study  have  also 
been  used  by  Tollefson  et  al.  |Ex.  7- 
2491.  Heame  [Ex.  91-Dl,  and  NIOSH  to 
compare  the  predictions  of  excess 
cancer  risk  from  the  animal  risk 
assessment  models.  In  addition,  Heame 
u.sed  data  from  the  cellulose  triacetate 
fiber  study  in  Cumberland,  Maryland, 
and  a  different  analytical  approach,  to 
validate  the  excess  cancer  risk  predicted 
by  the  animal  data  [Ex.  91-D|.  The 
details  of  these  analyses  can  be  found  in 
the  cited  exhibits.  OSHA  has  analyzed 
the  different  approaches  to  assessing  the 
mouse  bioassay  in  light  of  the 
epidemiology  data  and  has  determined 
that  the  approach  taken  by  NIOSH 
(summarized  below)  represents  the  most 
comprehensive  and  clearest  way  to 
examine  those  data.  OSHA  also  agrees 
with  the  conclusions  reached  by 
NIOSH,  that  the  epidemiology  results 
and  the  mouse  bioassay  data  are  not 
inconsistent  with  each  other. 

NIOSH  compared  the  confidence 
intervals  for  the  standardized  mortality 
ratios  (SMRs)  from  the  Kodak  study 
with  the  predicted  confidence  intervals 
derived  from  OSHA's  risk  assessment 
models  from  the  NPRM  (Ex.  89|.  To 
estimate  predicted  SMRs  using  the 
multistage  model,  NIOSH  used  the 
following  approach: 

1 .  The  exfjected  excess  number  of  deaths 
in  each  of  the  exposure  groups  was  derived 
by  multiplying  the  number  of  workers  in 
each  exposure  group  by  the  excess  risk  as 
determined  by  the  multistage  model  (after 
correcting  for  dose  equivalence  between 
animals  and  humans,  and  differences  in 
length  of  follow-up). 

2.  This  number  of  expected  deaths,  derived 
from  the  animal  data,  was  then  added  to  the 
expected  (denoted  Ep)  number  of  deaths 
which  were  derived  from  the  Kodak  study, 
after  correcting  for  the  HWE,  (this  can  be 
viewed  as  the  background  risk)  to  estimate 
the  number  of  "observed"  deaths  that  would 
have  been  predicted  by  the  multistage  model 
assuming  it  was  valid  for  humans  (denoted 
Op). 


3.  Op  was  then  di'.'ided  by  Ep  to  calculate 
predicted  SMKs  and  95%  confidence 
intervals,  where  calculated. 

NIOSH's  results  indicated  that  the 
non-positive  findings  from  the  Kodak 
study  were  not  inconsistent  with  the 
predicted  risk  estimates  in  OSHA's  risk 
assessment.  The  predicted  confidence 
intervals  from  the  animal  multistage 
model  were  completely  nested  within 
the  observed  confidence  inter\'als  from 
the  Kodak  study.  This  is  not  to  suggest 
that  results  from  this  non-positive 
epidemiology  study  are  equivalent  to 
the  positive  resul*"  from  the  animal 
inhalation  study,  .gather,  based  on  these 
findings,  one  can  conclude  that  the  non- 
positive  results  from  the  Kodak 
epidemiologic  study  were  not  of 
sufficient  power  to  contradict  risk 
predictions  of  the  multistage  model 
developed  from  the  animal  bioassay 
data  (when  appropriate  adjustments  for 
differences  in  study  protocol  were  taken 
into  account). 

Basically,  the  Kodak  study  examined 
approximately  1000  workers  whose 
average  MC  exposure  was  26  ppm. 
Therefore,  the  animal-based  potency 
estimates  would  predict  only  about  3 
excess  cancer  deaths  in  that  cohort  (the 
risk  at  26  ppm  is  approximately  3  per 
1000).  even  if  they  were  followed  for 
many  decades  after  exposure  ceased. 
This  small  predicted  excess  is  clearly 
too  small  an  increment  to  be  obser\'able 
with  statistical  confidence,  considering 
the  much  larger  background  of  cancer 
present  in  the  human  population.  The 
differences  between  the  NIOSH  and 
Hearne  analyses  essentially  represent 
different  ways  to  estimate  the  "signal-to- 
noise  '  ratio  for  the  Kodak  .study;  OSH,^ 
believes  that  any  reasonable  method  of 
estimating  this  ratio  would  conclude 
that  the  Kodak  study  has  insufficient 
power  to  rule  out  a  "signal"  of 
significant  human  risk. 

NIOSH's  approach  for  adjusting  for 
the  healthy  worker  effect  (HWE)  was 
criticized  in  the  comments  to  the  record 
submitted  by  Heame.  Heame  stated  that 
the  HWE  is  unlikely  to  be  present  in 
long  term  cancer  studies  and  therefore 
an  adjustment  for  the  HWE  is  not 
necessary  (Ex.  91-D|.  Hearne  argued 
that  since  the  HWE  diminishes  with 
time,  the  health,  worker  effect  would 
have  been  minimal  in  the  1946-70 
Kodak  cohort  because  the  median 
follow-up  period  was  32  years  and  that 
only  20%  of  the  cohort  members  were 
still  actively  employed  (Tr  10/15/921. 

There  is  evidence  in  the  literatur*' 
showing  that  the  HWE  can  be  weaker  for 
some  types  of  cancer  than  for  other 
causes  of  death,  however,  in  this  case 
NIOSH  believed  and  OSHA  agreed  that 
the  difference  between  control  and 
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exposed  populations  reflected  an  HWE 
for  cancer.  In  addition,  results  from  a 
similar  analysis  done  by  NIOSH  without 
the  HWE  adjustment  did  not  contradict 
the  results  including  the  HWE 
adjustment.  NIOSH  testified  |Tr.  985-6. 
9/21/921  that  there  would  be  a 
difference  in  the  results  obtained  when 
adjusting  for  HWE  and  the  unadjusted 
results.  However,  the  conclusions 
reached  would  not  be  different.  In  other 
words,  the  analysis  still  supported  the 
conclusion  that  the  epidemiologic  and 
mouse  bioassay  results  were  not 
inconsistent  with  each  other.  OSHA 
supports  NIOSH's  position  on  the  use  of 
an  adjustment  factor  for  HWE  in  this 
cohort.  Other  criticisms  of  NIOSH's 
approach  can  be  found  in  the  hearing 
transcripts  and  post-hearing  coninients. 
OSHA  has  evaluated  these 
methodological  criticisms  and  has 
determined  that  NIOSH  used  the  best 
available  niethodologv  in  analyzing  this 
issue  and  that  their  conclusions  are 
supported  by  those  arrived  at 
independently  bv  Crump  and  by 
Tollefson  et  al. 

Specifically.  NIOSH  predicted  23.25 
deaths  from  cancers  (at  all  sites)  in  the 
full  cohort,  after  adjusting  for  the  HWE. 
This  value  is  closer  to  the  observed 
number  (22)  than  is  the  unadjusted 
expeiJed  number  of  deaths  (29.61). 
Looking  at  lung  cancer  deaths 
separately,  NIOSH  predicted  22,36 
deaths  for  the  entire  cohort  (adjusted  for 
HWE)  compared  with  22  observed  and 
28.67  expected  by  Hearne.  Hearne 
observed  no  deaths  from  liver  cancer  in 
the  entire  cohort  (1,14  deaths  were 
expected)   NIOSH  predicted  0.88  deaths 
from  liver  cancer  when  thev  adjusted  for 
the  HWE. 

OSHA  believes  that  NIOSH's 
approach  in  comparing  results  from  an 
animal  bioassay  to  those  of  an 
epidemiological  study  is  the  most 
reasonable  comparison  between  data 
sets  becau.se  it  is  more  ac:curate  and 
better  addres.ses  computational  and 
experimental  issues  inherent  in  the  data 
sets.  The  Agency  has  evaluated  the 
extent  to  which  the  cancer  ri.sk 
calculated  using  the  human  data  is 
consistent  with  the  cancer  risk 
calculated  using  animal  data.  Based  on 
its  review  of  those  studies.  OSHA 
concluded  that  the  human  epidemiology 
results  are  not  inconsistent  with  the 
animal  bioassays  and  has  determined 
that  the  bioassays  are  the  appropriate 
basis  for  its  quantitative  risk  assessment. 

/.  Conclusions 

OSHA  has  determined  that  MC  is  a 
potential  occupational  carcinogen  and 
has  conducted  a  quantitative  risk 
assessment  in  order  to  estimate  human 


risks  of  cancer  after  occupational 
exposure  to  MC.  The  Agency  reviewed 
all  of  the  human  and  animal  data  on  MC 
and  determined  that  MC  is  carcinogenic 
in  mice  and  in  rats,  causing  tumors  at 
multiple  sites,  in  both  spec  es,  and  in 
both  sexes  of  animals.  Some 
epidemiologic  data  also  indicate  an 
association  between  MC  exposure  and 
excess  cancer  in  exposed  workers 
(statistically  significant  increases  in 
biliary  cancers  in  textile  workers  and 
astrocytic  brain  cancer  in  workers 
exposed  to  MC  in  solvent  applications). 
Mechanistic  data  indicate  that  MC  is 
likely  to  be  metabolized  to  a  genotoxic 
carcinogen.  MC  has  been  clearly  shown 
to  be  metabolized  by  similar  enzymatic 
pathways  in  rodents  and  humans, 
indicating  that  the  metabolic  processes 
which  produce  cancer  in  mice  and  rats 
are  also  present  in  humans.  Finally,  no 
data  have  been  presented  which 
demonstrate  that  the  mouse  is  an 
inappropriate  model  for  humans 
because  of  a  physiological  or 
biochemical  component  or  process. 
Therefore,  the  Agency  has  determined 
that  it  is  appropriate  to  assess  the 
carcinogenic  risks  of  MC  using  the  NTP 
mouse  bioassay  dose-response. 

The  NTP  mouse  MC  bioassays 
demonstrated  a  clear  dose-tumor 
response  relationship.  OSHA 
determined  that  the  NTP  female  mouse 
lung  tumor  response  was  the  best  data 
set  on  which  to  base  a  quantitative 
analysis  because  there  was  a  clear  dose- 
response,  low  background  tumor 
incidence  and  it  represented  the  most 
sensitive  tumor  site/sex  combination. 

After  examining  the  PBPK  models 
submitted  to  the  Agency,  OSHA 
concluded  that  PBPK  modeling 
estimates  of  the  amount  of  GST 
metabolites  produced  are  reasonable 
dose  surrogates  for  MC  and  are 
supported  by  substantial  scientific 
evidence  in  the  record.  For  that  reason, 
OSHA  has  used  PBPK  modeling  in  its 
final  risk  assessment.  OSHA  reviewed 
methodologies  used  in  PBPK  models 
submitted  to  the  Agency  and  decided  to 
modify  and  expand  an  existing  model. 
Specifically,  a  Bayesian  analysis  was 
conducted  as  described  above.  Use  of 
the  Bayesian  model  analysis  was  a 
logical  next  step  in  development  and 
use  of  pharmacokinetic  models  for  MC. 
It  has  great  advantages  in  accounting  for 
the  covariance  of  the  PBPK  parameters 
and  incorporating  distributions  of 
physiological  parameters  obtained  from 
the  scientific  literature.  OSHA's  final 
estimates  of  risk  use  the  PBPK  analysis 
described  above  and  are  ba.sed  on  the 
MLE  of  the  dose-response  parameters 
using  the  upper  95th  percentile  of  the 
human  internal  dose  distribution.  For 


an  occupational  lifetime  exposure  to  25 
ppm  MC,  OSHA  estimates  an  excess  risk 
of  3.6  MC-induced  cancer  deaths  per 
1000  workers. 

VII.  Significance  of  Risk 

A.  Introduction. 

In  the  1980  Benzene  decision,  the 
Supreme  Court,  in  its  discussion  of  the 
level  of  risk  that  Congress  authorized 
OSHA  to  regulate,  indicated  its  view  of 
the  boundaries  of  acceptable  and 
unacceptable  risk.  The  Court  stated: 

It  is  the  Agency's  responsibility  to 
determine  in  the  first  instance  what  it 
considers  to  be  a  "significant"  risk.  Some 
risks  are  plainly  acceptable  and  others  are 
plainly  unacceptable.  If  for  example,  the 
odds  are  one  in  a  billion  that  a  person  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water,  the  risk  clearly  could  not 
be  considered  significant.  On  the  other  hand, 
if  the  odds  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are  2 
percent  benzene  will  be  fatal,  a  reasonable 
person  might  well  consider  the  risk 
significant  and  take  the  appropriate  steps  to 
decrease  or  eliminate  it.  (I.U.D.  v.  A.P.I.,  448 
U.S.  607.  655). 

So  a  risk  of  1/1000  (10  -  ')  is  clearly 
significant.  It  represents  the  uppermost 
end  of  a  million-fold  range  suggested  by 
the  Court,  somewhere  below  which  the 
boundary  of  acceptable  versus 
unacceptable  risk  must  fall. 

The  Court  further  stated  that  "while 
the  Agency  must  support  its  findings  ■■ 
that  a  certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  significant  will  be  based 
largely  on  policy  considerations."  The 
Court  added  that  the  significant  risk 
determination  required  by  the  OSH  Act 
is  "not  a  mathematical  straitjacket,"  and 
that  "OSHA  is  not  required  to  support 
its  findings  with  anything  approaching 
scientific  certainty."  The  Court  ruled 
that  "a  reviewing  court  lis|  to  give 
OSHA  some  leeway  where  its  findings 
must  be  made  on  the  frontiers  of 
scientific  knowledge  (and  that|  .  .  .  the 
Agency  is  free  to  use  conservative 
assumptions  in  interpreting  the  data 
with  respect  to  carcinogens,  risking 
error  on  the  side  of  overprotei;tion 
rather  than  underprotection"  (448  U.S. 
at  655,656). 

Nonetheless,  OSHA  has  taken  various 
steps  that  make  it  fairly  confident  its 
risk  assessment  methodology  is  not 
"conservative  "  (in  the  sense  of  erring  on 
the  side  of  overprotection).  For  example, 
there  are  several  options  for 
extrapolating  human  risks  from  animal 
data  via  interspecies  scaling  factors.  The 
plausible  factors  range  from  body 
weight  extrapolation  (risks  equivalent  at 
equivalent  body  weights)  to  (body 
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weight)^''  (risks  equivalent  at  equivalent 
surface  areas).  Intermediate  values  have 
also  been  used,  and  the  value  of  (body 
weight)^"*,  which  is  supported  by 
physiological  theory  and  empirical 
evidence,  is  generally  considered  to  be 
the  midpoint  of  the  plausible  values. 
(Body  weight)^'  is  the  most 
conservative  value  in  this  series.  Body 
weight  extrapolation  is  the  least 
conservative.  OSHA  has  generally  used 
body  weight  extrapolation  in  assessing 
risks  from  animal  data,  our  approach 
which  tends  to  be  significantly  less 
conservative  than  the  other 
methodologies  and  most  likely  is  le.ss 
conservative  even  than  the  central 
tendency  of  the  plausible  values. 

Other  examples  in  OSHA's  risk 
assessment  methodology  where  the 
Agency  does  not  use  a  conservative 
approach  are  selection  of  the  maximum 
likelihood  estimator  to  parameterize  the 
do.se-response  function  rather  than  the 
upper  95%  confidence  limit,  and  the 
use  of  site-specific  tumor  incidence 
rather  than  pooled  tumor  response  in 
determining  the  dose-response  function 
for  a  chemical  agent. 

OSHA's  overall  analytic  approach  to 
regulating  occupational  exposure  to 
particular  substances  is  a  four-step 
process  consistent  with  recent  court 
interpretations  of  the  OSH  Act,  such  as 
the  Benzene  decision,  and  rational, 
objective  policy  formulation.  In  the  first 
step,  OSHA  quantifies  the  pertinent 
health  risks,  to  the  extent  possible, 
performing  quantitative  risk 
assessments.  The  Agency  considers  a 
number  of  factors  to  determine  whether 
the  substance  to  be  regulated  poses  a 
significant  risk  to  workers.  These  factors 
include  the  type  of  risk  posed,  the 
quality  of  the  underlying  data,  the 
plausibility  and  precision  of  the  risk 
assessment,  the  statistical  significance 
of  the  findings  and  the  magnitude  of 
risk  [48  FR  1864,  January  14,  19831.  In 
the  second  step,  OSHA  considers 
which,  if  any,  of  the  regulatory  options 
being  considered  will  substantially 
reduce  the  identified  risks.  In  the  third 
step,  OSHA  looks  at  the  best  available 
data  to  set  permissible  exposure  limits 
that,  to  the  extent  possible,  both  protect 
employees  from  significant  risks  and  are 
also  technologically  and  economically 
feasible.  In  the  fourth  and  final  step. 
OSHA  considers  the  most  cost-effective 
way  to  fulfill  its  statutory  mandate  by 
crafting  regulations  that  allow 
employers  to  reach  the  feasible  PEL  as 
efficiently  as  possible. 

B.  Review  of  Data  Quality  and 
Statistical  Significance 

The  former  OSHA  standard  for  MC 
was  designed  to  prevent  irritation  and 


injury  to  the  neurological  system  of  the 
employees  exposed  to  MC.  In  1985,  the 
National  Toxicology  Program  (NTP) 
released  the  results  of  their  MC  rodent 
lifetime  bioassays.  Those  results 
indicated  that  MC  is  carcinogenic  to  rats 
and  mice.  As  discussed  in  the  Events 
Leading  to  the  Final  Standard  section, 
based  on  the  NTP  findings.  EPA  now 
considers  MC  a  probable  human 
carcinogen,  and  NIOSH  regards  M(]  as  a 
potential  occupational  carcinogen  and 
recommends  controlling  the  exposure  to 
MC  to  the  lowest  feasible  level.  In  1988. 
ACGIH  classified  MC  as  an  industrial 
substance  suspected  of  carcinogenic 
potential  for  humans. 

As  discussed  in  the  Health  Effects 
section,  OSHA  has  determined,  based 
on  the  NTP  data,  that  .MC  is  a  potential 
occupational  carcinogen.  This 
conclusion  is  supported  by  high-quality 
data  in  both  rodent  species.  Having 
determined,  as  discussed  in  the 
Quantitative  Risk  Assessment  section, 
that  the  NTP  study  provided  suitable 
data  for  quantitative  analysis,  OSHA 
performed  quantitative  risk  assessments 
to  determine  if  MC  exposure  at  the 
current  PEL  presents  a  significant  risk. 

As  discussed  in  the  Health  Effects  and 
Quantitative  Risk  Assessment  sections, 
OSHA  evaluated  four  MC  rodent 
bioassays  |Exs,  4-35,  4-25.  7-29.  7-30. 
'7-31 1  to  .select  the  most  appropriate 
bioassay  as  the  basis  for  a  quantitative 
risk  assessment.  These  bioassays  were 
conducted  in  three  rodent  species  (rat, 
mouse,  and  hamster)  using  two  routes  of 
administration  (oral  and  inhalation). 
The  NTP  study  (rat  and  mouse, 
inhalation)  was  chosen  for  a 
quantitative  risk  assessment  because  it 
provides  the  clearest  toxicological  and 
statistical  evidence  of  the 
carcinogenicity  of  MC  [Exs.  12,  7-127] 
and  f)ecause  the  studies  were  of  the 
highest  data  quality.  In  the  NTP  study. 
MC  induced  significant  increases  both 
in  the  incidence  and  multiplicity  of 
alveolar/bronchiolar  and  hepatocellular 
neoplasms  in  male  and  female  mice.  In 
rats,  dose-related,  statistically 
significant  increases  in  mammary 
tumors  were  also  observed.  OSHA  chose 
the  female  mouse  tumor  response  as  the 
basis  of  its  quantitative  risk  assessment, 
because  of  the  high  quality  of  data,  the 
clear  dose  response  of  liver  and  lung 
tumors  and  the  low  background  tumor 
incidence.  OSHA  chose  female  mouse 
lung  tumors  as  the  specific  tumor  site 
for  its  final  quantitative  risk  assessment 
There  is  no  a  priori  reason  to  prefer  the 
mouse  lung  tumor  response  over  the 
liver  tumor  response  because  both  data 
sets  were  of  high  quality,  showed  a  clear 
dose-response  relationship  and  had  low 
background  tumor  incidence.  In  fact,  in 


the  NPRM,  the  Agency  reported 
estimates  of  risk  generated  using  both 
sites.  However,  to  reduce  the 
complexity  of  the  final  PBPK  analysis, 
which  required  highly  intensive 
computations,  OSHA  chose  one  site  (the 
female  mouse  lung  tumor  response)  for 
its  final  risk  estimates.  The  risks 
calculated  using  the  female  mouse  liver 
response  would  likely  be  only  slightly 
lower  than  those  calculated  using  the 
lung  tumor  response.  On  the  other  hand, 
pooling  the  total  number  of  tumor- 
bearing  animals  having  either  a  lung  or 
liver  tumor  (or  both)  would  have 
yielded  risk  estimates  higher  than 
OSHA's  final  values. 

Once  the  alveolar/bronchiolar 
neoplasms  in  female  mice  were  chosen 
as  the  most  appropriate  data  set,  the 
multistage  model  of  carr:inogenesis  was 
used  to  predict  a  lifetime  excess  risk  of 
cancer  from  occupational  exposure  to 
MC  at  several  concentration  levels.  The 
multistage  model  is  a  mechanistic 
model  based  on  the  biological 
assumption  that  (;ani:er  is  induced  by 
carcinogens  through  a  series  of  stages. 
The  model  may  be  conservative,  in  the 
sense  that  it  risks  error  on  the  side  of 
overprotection  rather  than 
underprotection,  because  it  assumes  no 
threshold  for  carcinogenesis  and 
bet.ause  it  is  approximately  linear  al  Idw 
doses,  although  there  are  other  plausible 
models  of  carcinogenesis  which  are 
more  c:on.servative.  The  Agency  believes 
that  this  model  conforms  most  closely  to 
what  we  know  of  the  etiology  of  cancer. 
There  is  no  evidence  that  the  multistage 
model  IS  biologically  incorrect, 
especially  for  genotoxic  c^n;inogens, 
which  MC  mo.st  likely  is.  OSHA's 
preference  is  consistent  with  the 
position  of  the  Office  of  Science  and 
Technologv  Policy  which  recommends 
that  "when  data  and  information  are 
limited,  and  when  much  uncertainty 
exists  regarding  the  mechanisms  of 
can.inogenit  action,  models  or 
procedures  that  incorporate  lov.-dose 
Hnearity  are  preferred  when  compatible 
with  limited  information"  [Ex.  7-227). 

In  the  NPRM.  OSHA  solicited 
comment  and  te,stimony  on  the 
application  of  physiologii;ally-based 
pharmacokinetic  (PBPK)  modeling  ib 
refine  the  MC  risk  assessment.  There 
was  an  intensive  discussion  of 
pharmacokinetic  issues  during  the 
hearings  and  in  comments  and  briefs 
submitted  to  OSHA.  PBPK  modeling  is 
used  to  account  for  metabolic  and 
pharmacokinetic  differences  betwtf^n 
rodents  and  humans  and  when 
extrapolating  from  high  experimental 
doses  to  lower  occupational  exposures. 
OSHA  has  evaluuied  several  risk 
assessments  produced  using 
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pharmacokinetic  models.  Discussion  of 
the  major  issues  surrounding  the  use  of 
PBPK  in  risk  assessment  can  be  found 
in  the  Quantitative  Risk  Assessment 
section.  Although  serious  questions 
remain  concerning  the  application  of 
these  models  in  the  MC  risk  assessment, 
the  Agency  has  used  the  estimates 
generated  via  PBPK  modeling  as  its  final 
estimate  of  the  carcinogenic  risk  of  MC 
exposure. 

In  accepting  PBPK  analysis,  the 
Agency  wanted  to  be  able  to  utilize  all 
of  the  data  available  and  appropriate  for 
the  analysis.  OSHA  was  also  concerned 
that  the  uncertainties  and  inter- 
individual  variabilities  in  PBPK  models 
were  insufficiently  quantified  to  allow 
analysis  of  the  impact  of  those 
uncertainties  on  the  risk.  Several 
rulemaking  participants  have  conducted 
sensitivity  and  uncertainty  analyses,  the 
most  extensive  of  which  was  that 
submitted  by  Mr.  Harvey  Clewell  on 
behalf  of  the  U.S.  Navy.  These  analyses 
show  the  impact  of  the  variability  and 
uncertainty  of  the  parameters  which  are 
used  in  the  PBPK  model  and  suggest 
methods  of  quantifying  the  impact  of 
that  uncertainty  on  the  risk  estimates. 

OSHA  has  determined  that  the  PBPK 
data  are  of  sufficient  weight  to  warrant 
reliance  on  PBPK  modeling  to  develop 
a  risk  estimate  in  the  specific  case  of 
MC,  a  chemical  with  more  extensive 
information  on  metabolism  than  exists 
for  most  other  substances.  To  that  end. 
OSHA  adopted  a  Bayesian  approach  in 
which  all  of  the  physiological  and  MC- 
specific  data  could  be  used  to  generate 
a  distribution  of  estimates  of  the 
carcinogenic  risks  of  MC.  OSHA  used 
the  mean  and  the  upper  95th  percentile 
estimator  of  the  distribution  of  human 
PBPK  parameters,  coupled  with  the 
maximum  likelihood  estimator  of  cancer 
potency,  to  generate  its  final  estimates 
of  risks. 

As  discussed  in  more  detail  in  the 
Health  Effects  Section  above,  human 
data  concerning  the  carcinogenicity  of 
MC  were  presented  in  several 
epidemiology  studies.  In  a  study  of 
cellulose  triacetate  fiber  production  (MC 
used  as  solvent)  workers,  an  increased 
incidence  of  liver/biliary  cancer  (Ex.  7- 
2601  was  noted.  Although  the  case 
numbers  were  small  and  the  exposure 
information  limited,  this 
epidemiological  evidence  is  consistent 
with  findings  from  animal  studies  and 
indicates  that  there  may  be  an 
association  between  human  cancer  risk 
and  MC  exposure.  A  study  of  workers  in 
photographic  film  production  was  non- 
positive  [7-1631.  However,  the 
exposures  experienced  by  these  workers 
were  likely  to  have  been  much  less  than 
those  in  the  cellulose  triacetate  fiber 


plant  and,  as  discussed  in  the 
quantitative  risk  assessment  section,  the 
.study  lacked  the  power  to  detect  the 
magnitude  of  the  increase  in  cancer 
deaths  that  would  have  been  predicted 
given  only  the  bioassay  results.  A  case- 
control  study  conducted  by  the  National 
Cancer  Institute  showed  a  statistically 
significant  as.sodation  between 
occupational  MC  exposure  and 
development  of  astrocytic  brain  cancer. 
Exposure  levels  could  not  be 
determined  in  this  study.  The  results  of 
the  epidemiological  studies  summarized 
here  were  not  inconsistent  with  the 
results  of  the  animal-based  cancer 
potency  estimate. 

C.  Material  Impairment  of  Health 

MC  is  a  potential  occupational 
carcinogen.  Cancer  is  a  material 
impairment  of  health.  OSHA  has  set  the 
8-hour  TWA  PEL  primarily  to  reduce 
the  risk  to  employees  of  developing 
cancer. 

The  STEL  of  125  ppm  averaged  over 
15  minutes  is  primarily  designed  to 
protefjt  against  MC's  non-cancer  risks. 
As  discussed  in  the  Health  Effects 
section,  there  are  substantial  risks  of 
CNS  effects  and  cardiac  toxicity 
resulting  from  acute  exposure  to  MC 
and  its  metabolites.  CNS  effects  have 
been  demonstrated  in  workers  at 
concentrations  as  low  as  175  ppm  [Ex. 
7-1531  and  a  STEL  of  125  ppm  for  15 
minutes  would  thus  be  protective 
against  the  CNS  effects  described. 
Metabolism  of  MC  to  CO  increases  the 
body  burden  of  COHb  in  exposed 
workers.  Levels  of  COHb  above  3% 
COHb  may  exacerbate  angina  symptoms 
and  reduce  exercise  tolerance  in 
workers  with  silent  or  symptomatic 
heart  disease.  Smokers  are  at  higher  risk 
for  these  effects  because  of  the  already 
increased  COHb  associated  with 
smoking  (COHb  ranges  from  2  to  10%  in 
most  smokers).  Limiting  short  term 
exposure  to  125  ppm  for  15  minutes 
will  keep  COHb  levels  due  to  MC 
exposure  below  the  3%  level,  protecting 
the  sub-population  of  workers  with 
silent  or  symptomatic  heart  disease  and 
also  limiting  the  additional  COHb 
burden  in  smokers. 

In  addition  to  protecting  against  CNS 
and  cardiac  effects,  there  is  evidence 
that  reducing  the  GST  metabolite 
production  by  reducing  short  term 
exposure  to  high  concentrations  of  MC 
may  also  lower  the  cancer  risk.  This  is 
because  metabolism  by  the  MFO 
pathway  (not  generally  believed  to  be 
associated  with  carcinogenesis)  appears 
to  saturate  beginning  around  100  ppm. 
This  means  that  exposure  to  higher 
concentrations  of  MC  would  lead  to 
increased  metabolism  by  the  GST 


pathway  (the  putative  carcinogenic 
pathway)  and  therefore,  greater  than 
proportionally  increased  risk. 

All  of  the  health  effects  averted  by 
reducing  MC  exposure  are  potentially  or 
likely  to  be  fatal,  and  this  clearly 
repres:;nts  "material  impairment  of 
health"  as  defined  by  the  OSH  Act  and 
case  law. 

D.  Risk  Estimates 

OSHA's  final  estimate  of  excess 
cancer  risks  at  the  current  PEL  of  500 
ppm  (8-hour  TWA)  is  126  per  1000.  The 
risk  at  the  new  PEL  of  25  ppm  is  3.62 
per  1000.  The  risk  at  25  ppm  is  similar 
to  the  risk  estimated  in  OSHA's 
preliminary  quantitative  risk  assessment 
based  on  applied  dose  of  MC  on  a  mg/ 
kg/day  basis  (2.3  per  1000  workers)  and 
clearly  supports  a  PEL  of  25  ppm.  Risks 
greater  than  or  equal  to  10-  ^  are  clearly 
significant  and  the  Agency  deems  them 
unacceptably  high.  However,  OSHA  did 
not  collect  the  data  necessary  to 
document  the  feasibility  of  a  PEL  below 
25  ppm  across  all  affected  industry 
sectors,  and  so  the  Agency  has  set  the 
PEL  at  25  ppm  in  the  final  rule.  OSHA 
intends  in  the  future  to  gather  more 
information  pertaining  to  the  feasibility 
of  lower  PELs. 

E.  "Significant  Risk"  Policy  Issues 

Further  guidance  for  the  Agency  in 
evaluating  significant  risk  and 
narrowing  the  million-fold  range 
provided  in  the  "Benzene  decision"  is 
provided  by  an  examination  of 
occupational  risk  rates,  legislative 
intent,  and  the  academic  literature  on 
"acceptable  risk"  issues.  For  example, 
in  the  high  risk  occupations  of  mining 
and  quarrying,  the  average  risk  of  death 
from  an  occupational  injury  or  an  acute 
occupationally-related  illness  over  a 
lifetime  of  employment  (45  years)  is 
15.1  per  1,000  workers.  The  typical 
occupational  risk  of  deaths  for  all 
manufacturing  industries  is  1.98  per 
1,000.  Typical  lifetime  occupational  risk 
of  death  in  an  occupation  of  relatively 
low  risk,  like  retail  trade,  is  0.82  per 
1,000.  (These  rates  are  averages  derived 
from  1984-1986  Bureau  of  Labor 
Statistics  data  for  employers  with  11  or 
more  employees,  adjusted  to  45  years  of 
employment,  for  50  weeks  per  year). 

Congress  passed  the  Occupational 
Safety  and  Health  Act  of  1970  because 
of  a  determination  that  occupational 
safety  and  health  risks  were  too  high. 
Congress  therefore  gave  OSHA  authority 
to  reduce  significant  risks  when  it  is 
feasible  to  do  so.  Within  this  context, 
OSHA's  final  estimate  of  risk  from 
occupational  exposure  to  MC  at  the 
current  8-hour  TWA  PEL  (126  per  1000) 
is  substantially  higher  than  other  risks 
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that  OSHA  has  concluded  are 
significant,  is  substantially  higher  than 
the  risk  of  fatality  in  some  high-risk 
occupations,  and  is  substantially  higher 
than  the  example  presented  by  the 
Supreme  Court.  Moreover,  a  risk  of  3.62 
per  1000  at  25  ppm  is  also  clearly 


significant;  therefore,  the  PEL  must  be 
set  at  least  as  low  as  the  level  of  2.5  ppm 
documented  as  feasible  across  all 
industries. 

Further,  applying  the  rationale  of  the 
Benzene  decision,  the  other  risk 
assessments  presented  by  OSHA  and  the 


risk  estimates  presented  by  rulemaking 
participants,  including  the  HSIA  (.see 
Table  VIl-1,  b*'low),  all  support  OSHA's 
conclusion  that  the  human  cancer  risk 
for  emplovees  exposed  to  MC  above  25 
ppm  as  an  8-hour  TWA  is  significant. 


Table  VII-1.- 


-LiFETiME  Excess  Risk  Estimates  (per  iooO)  From  Occupational  Exposure  Based  on  Female 

Mouse  Lung  Tumor  Data 


MotIpI 

MLE  (UCL)" 

25  ppm 

50  ppm 

500  ppm 

OSHA  NPRM  Risl<  Assessment  (mg/kg/d,  BW  extrapolation)  without  PBPK  Adjustment  

PPM  to  PPM  extrapolation  without  PBPK  Adjustment 

2.32  (2.97)  

11.3  (14.4)  

0.43  (0.53)  

0.81  (1.02)  

0.91  (1.14)  

3.62  

4.64  (5.92)  

22.4  (28.5)  

0.93(1.17)  

1.69(2.12)  

1.88(2.36)  

7.47  

45.5  (57.7) 
203  (251) 

PBPK  Reitz  temale  mouse  lung — Reitz  human  (HSIA  assumptions)  

14  3  (179) 

PBPK  Reitz  female  mouse  lung — Dankovic  average  human  (NIOSH  assumptkjns) 

150  (18  7) 

PBPK  Clewell  female  mouse  lung — Clewell  human  (Navy  assumptions)*  

27  5  (34  2) 

OSHA  Final  Risk  Assessment  (female  mouse  lung  with  PBPK)  

125  8 

'Upper  95th  percentile  of  the  GST  metabolites  distribution  was  used  as  input  in  the  multistage  model 

"Maximum  likelihood  estimates  are  95th  percentile  upper  confidence  limit  (in  parentheses)  of  the  multistage  dose-response  function. 


In  addition  to  being  100  to  1000  times 
higher  than  the  risk  levels  generally 
regarded  by  other  Federal  Agencies  as 
on  the  boundary  between  significant 
and  insignificant  risk  (see,  e.g.,  Travis  et 
il.,  1987),  and  1000  times  higher  than 
tne  "acceptable  risk"  level  Congress  set 
in  the  1990  Clean  Air  Act  Amendments, 
the  level  of  10  "  ^  is  within  the  range 
where  economic  studies  document  a 
marked  nonlinearity.  In  other  words, 
individuals  regard  risks  this  high  as 
qualitatively  different  from  "smaller" 
risks.  Although  risks  below  10  "^  are  not 
unambiguously  significant,  depending 
on  the  size  of  the  affected  population, 
the  benefits  associated  with  the  risky 
activity,  and  other  factors,  this  policy 
determination  is  not  relevant  to  this 
regulation,  since  OSHA's  final  risk 
estimate  is  substantially  greater  than  1 
per  1000.  Risks  at  or  above  10  "  -*  are 
always  significant  by  any  empirical, 
legal  or  economic  argument  available.-^ 

Because  of  the  lack  of  documented 
feasibility  data  for  potential  PELs  of  less 
than  25  ppm,  OSHA  has  concluded  that 
there  is  not  enough  information 
available  to  support  lowering  the  8-hour 
TWA  PEL  or  STEL  fijrther  at  this  time. 
However,  OSHA  has  integrated  other 
protective  provisions  into  the  final 
standard  to  further  reduce  the  risk  of 
developing  cancer  among  employees 
exposed  to  MC.  Employees  exposed  to 


'  OSHA  also  conducted  an  alternative  PBPK 
analysis  that  uses  all  of  the  available  human  data 
on  MC  metabolism,  despite  the  very  limited 
quantity  of  data  available  and  the  additional  bias 
introduced  by  adopting  the  "pai-allelogram' 
assumptions  for  interspecies  scaling  (see 
Quantitative  Risk  Assessment  for  a  discussion  of 
this  analysis  and  the  uncertainties  and  biases 
therein)  The  risit  estimate  using  this  alternative 
method.  1.2  per  1000,  is  also  unambiguously 
significant. 


MC  at  the  8-hour  TWA  PEL  limit 
without  the  supplementary  provisions 
would  remain  at  risk  of  developing 
adverse  health  effects,  so  that  inclusion 
of  other  protective  provisions,  such  as 
medical  surveillance  and  employee 
training,  is  both  necessary  and 
appropriate.  The  action  level  will 
encourage  those  employers  for  whom  it 
is  feasible  to  do  so  to  lower  exposures 
below  12.5  ppm  to  further  reduce 
significant  risk.  Consequently,  the 
programs  triggered  by  the  action  level 
will  further  decrease  the  incidence  of 
disease  beyond  the  predicted  reductions 
attributable  merely  to  a  lower  PEL.  As 
a  result,  OSHA  concludes  that  its  8-hour 
TWA  PEL  of  25  ppm  and  associated 
action  level  (12.5  ppm)  and  STEL  (125 
ppm)  will  reduce  significant  risk  and 
that  employers  who  comply  with  the 
provisions  of  the  standard  will  be  taking 
reasonable  steps  to  protect  their 
employees  from  the  hazards  of  MC. 
The  Agency  notes  that  even  at  the 
final  PELs,  the  risks  to  workers  remain 
clearly  significant.  OSHA  will  be 
gathering  information  on  the  risks  of, 
and  feasibility  of  compliance  with.  PELs 
less  than  25  ppm.  to  determine  whether 
future  rulemaking  is  appropriate  in 
order  to  further  reduce  the  MC  risks  to 
employees. 

VIII.  Summary  of  the  Final  Economic 
Analysis 

In  its  Final  Economic  and  Regulator^' 
Flexibility  Analysis  document.  OSHA 
addresses  the  significant  issues  related 
to  technological  and  et;onomic 
feasibility  and  small  business  impacts 
raLsed  in  the  rulemaking  process.  The 
Final  Economic  Analysis  is  also  OSHA's 
most  comprehensive  explanation  of  the 
standard's  practical  impact  on  the 


regulated  f;ommunity;  in  the  Final 
Economic  Analysis.  OSHA  explains  in 
detail  the  Agency's  findings  and 
conclusions  concerning  pre-standard 
(baseline)  conditions,  such  as  exposuiv 
levels,  in  establishments  in  the 
regulated  community,  and  discusses 
how  and  why  the  requirements  of  the 
standard  are  expected  to  eliminate 
significant  risk  to  the  extent  feasible. 
This  document  also  sets  forth  OSHA's 
Final  Regulatory  Flexibility  Analysis 
and  the  analyses  required  by  Executive 
Order  12866".  This  Federal  Register 
preamble  and  the  Final  Ec;onom!(, 
.'Knalysis  are  integrally  related  and 
together  present  the  fullest  statement  of 
OSHA's  reasoning  concerning  this 
.standard.  The  Final  Economic  and 
Regulatory  Flexibility  Analysis,  together 
with  supporting  appendix  material,  has 
been  placed  in  the  rulemaking  docket 
for  methylene  chloride  (Ex.  129). 

The  purpose  of  the  Final  Economic 
Analysis  is  to; 

•  Describe  the  need  for  a  standard 
governing  occupational  exposure  to 
methylene  chloride; 

•  Identify  the  establishments  and 
industries  potentially  affected  by  the 
standard; 

•  Evaluate  the  costs,  benefits, 
economic  impacts  and  small  business 
impacts  of  the  standard  on  affected 
firms; 

•  Assess  the  technological  and 
economic  feasibility  of  the  standard  for 
affected  establishments,  industries,  and 
small  businesses; 

•  Evaluate  the  availability  of  effective 
non-regulatory  approaches  to  the 
problem  of  occupational  exposure  to 
methylene  chloride;  and 

•  Pre.sent  changes  designed  to  reduce 
the  impact  of  the  standard  on  small 
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firms  while  meeting  the  objectives  of  the 
OSH  Act. 

Meed  for  the  Standard 

OSHA's  final  methylene  f;hlnride 
(MC)  standard  covers  occupational 
exposures  to  this  substance,  one  of  ttu' 
most  widely  used  of  all  organic 
solvents,  in  general  industry, 
construction,  and  shipyard 
employment   In  ail.  about  2.17.000 
employees  are  estimated  to  be  exposed 
to  MC  These  workers  are  exposed  to 
MC  in  many  different  vvavs.  including 
the  manufacturing,  formulation, 
distribution,  and  use  of  .MC-containing 
products.  The  most  c:onunon  uses  of  MC 
are  in  paint  stripping,  metal  cleaning, 
and  furniture  stripping. 

Workers  exposed  to  MC  are  at 
significant  risk  of  developing  cancer, 
heart  and  liver  effects,  and  central 
nervous  system  mipairments,  as  well  as 
eye,  skin,  and  mucous  membrane 
irritation.  Animal  bioassays  have  shown 
MC  to  be  carcinogenic  in  mice  and  rats 
of  both  sexes,  and  epidemiologic  studies 
in  workers  have  produced  suggestive 
evidence  of  its  carcinogenic:itv  in 
humans.  Acute  overexposure  to  the 
vapors  of  MC  can  lead  to  centrnl 
nervous  system  depression,  respiratory 
paralysis,  and  death:  OSHA  receives 
fatality  reports  every  year  involving 
workers  who  have  died  using  MC  to 
perform  such  tasks  as  stripping  floors 
and  removing  paint.  To  protect  all  MC- 
exposed  workers  from  these  adverse 
health  effects,  the  final  standard  lowers 
the  airborne  concentration  of  MC  to 
which  workers  may  be  exposed  from  the 
current  permissible  exposure  limit  (PEL) 
of  ,500  ppm  as  an  8-hour  time-weighted 


average  (8-hour  TWA)  to  25  ppm,  and 
from  the  Agency's  current  short-term 
limit  of  1000  ppm  as  an  acceptable 
ceiling,  or  2000  ppm  as  an  acceptable 
peak  above  the  acceptable  ceiling  for  5 
minutes  in  any  2-hour  period,  to  a  short- 
term  exposure  limit  (STEL)  of  125  ppm, 
averaged  over  15  minutes.  (For  a 
detailed  discussion  of  the  risks  posed  to 
workers  by  exposure  to  MC,  see  the 
Quantitative  Risk  Assessment  and 
Significance  of  Risk  sections  of  the 
preamble,  above.) 

OSHA's  final  MC  standard  is  similar 
in  format  and  content  to  other  health 
standards  issued  under  Section  (6)(b)(5) 
of  the  Act.  In  addition  to  setting  PELs, 
the  standard  requires  employers  to 
monitor  the  exposures  of  workers; 
establish  regulated  areas  when 
exposures  may  reasonably  be  expected 
to  exceed  one  of  these  PELs;  implement 
engineering  and  work  practice  controls 
to  reduce  employee  exposures  to  MC; 
provide  respiratory  protection  to 
supplement  engineering  controls  where 
these  are  not  feasible,  art^  insufficient  to 
meet  the  PELs,  or  in  emergencies; 
provide  other  protective  clothing  and 
equipment  as  nec:essary  for  employee 
protection;  make  industrial  hygiene 
facilities  (such  as  eyewash  and 
emergency  showers)  available  in  certain 
circumstances;  provide  medical 
surveillance;  train  workers  about  the 
hazards  of  MC  (as  required  by  OSHA's 
Hazard  Communication  Standard);  and 
keep  records  relating  to  the  standard. 
The  contents  nt  the  standard  are 
explained  brieOy  in  Chapter  I  of  the 
Final  Economic  Analysis  and  in  detail 
in  the  Summary  and  Explanation 
(Section  X  of  the  preamble,  below). 


Chapter  II  of  the  economic  analysis 
describes  the  uses  of  methylene  chloride 
and  the  industries  in  which  such  use 
occurs.  Employee  exposures  to  MC  are 
analyzed  on  the  basis  of  "application 
groups,"  i.e.,  groups  of  firms  that  use 
MC  to  perform  a  particular  function, 
such  as  metal  cleaning  or  industrial 
paint  stripping,  regardless  of  the 
particular  industry  in  which  the  use 
takes  place.  The  methodology  used  by 
OSHA  in  the  analysis  is  appropriate 
when  a  ubiquitous  chemical  like  MC  is 
used  to  perform  the  same  function  in 
many  kinds  of  firms  in  many  industries, 
because  the  processes  used,  employee 
exposures  generated,  and  controls  in 
place  or  needed  to  achieve  compliance 
are  the  same,  whether  the  process  takes 
place  in  a  machine  shop,  on  board  ship, 
or  on  a  construction  site.  For  example, 
because  the  process  of  using  MC  to  strip 
paint  or  coatings  from  an  object  is 
essentially  the  same  whether  the  object 
being  stripped  is  a  spray  paint  booth, 
boat,  church  pew,  or  automobile,  and 
the  exposures  generated  during  the 
process  are  similar  in  important 
respects,  it  is  appropriate  to  analyze 
such  activities  as  a  group.  However, 
OSHA's  technological  feasibility  and 
cost  analyses  reflect  the  fact  that  job 
classifications  and  work  processes  may 
differ  within  a  given  application  group. 
Table  VIII-1  shows  the  application 
groups  analyzed  in  the  economic 
analysis,  and  the  numbers  of  MC-using 
establishments,  MC-exposed  workers, 
and  estimated  volume  of  MC  handled 
annually  by  establishments  in  each 
application  group. 


Table  VIII-1.— Methylene  Chloride  Application  Groups 


Application  group 


Mettiylene  Ctilonde  Manutactunng 

Dtstntxition/Fofmulation  ot  Solvents   

Metal  Cleaning; 

Cold  Degreasing  and  Other  Cold  Cleaning: 

Open-Top  Vapor  Degreasing  

Conveyonzed  Vapor  Degreasing  

Semiconductors 

Printed  Circuit  Boards  

Aerosol  Packaging 

Paint  Remover  Manutactunng 

Pamt  Manutactunng 

Paint  Stnpping: 

Aircraft  Stnpping 

Furniture  Stopping  

Otfier  Industrial  Paint  Stnpoing  

Flexible  Potyurettiane  Foam  Manutactunng 

Plastics  and  Adhesrves  Manutactunng  and  Use 

Adhesive  Production  

Adtiesrve  Use  

Injection  Motding  


Estimated 
number  of 
MC-using 
establisti- 
ments  * 


4 
320 

23.717 

278 

45 

239 

141 

52 

80 

49 

300 

6,152 

35,041 

100 

3.487 

165 

1,753 

80 


Estimated  total 
employment " 


Estimated 

number  of 

exposed 

workers  * 


1,664 
84,004 

901.232 

27.105 

2,920 

217,960 

77,795 

4.142 

6,134 

8.909 

266,826 

23,592 

2,312,721 

9,800 

1,186,040 

56,254 

596.291 

27.211 


84 
1,701 

94,537 
608 
75 
1,392 
298 
520 
200 
229 

2,470 

7,872 

46,605 

600 

10,481 

497 

5.269 

240 


Estimated 

MC  handled 

(millions  of 

lbs) 


469.20 
189.65 

32.56 

14.87 

1.13 

0.40 

13.98 

25.21 

136.85 

3.54 

13.17 
23.26 
59.36 
50.32 
41.90 
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Table  Vlll-l.— Methylene  Chloride  Appucation  Groups — Continued 


Appiicaton  group 


Estimated 
number  of 
MC-using 
establistv 
ments* 


Esbmated  total 
emptoyment  * 


Estimated 

number  of 

exposed 

workers* 


Estimated 
MC  handled 
(millions  of 

lbs) 


Lamination  

Mold  Release  

Ink  Use: 

Ink  and  Ink  Solvent  Manufactunng  ... 

Ink  Solvent  Use  in  Printing 

Pesticide  Manufacturing  and  Formulation 

Pharmaceutical  Manufacturing  

Solvent  Recovery  

Film  Base  Manufacturing 

Polycartxjnate  Manufacturing 

Construction 

Shipyards 

Total,  all  apptkation  groups 


450.031 
56.254 

2,010 

197,619 

1.440 

70,223 

932 

45.000 

1.898 

63.115 

85,212 

5,598.293 


4,070 
497 

58 

39.481 

120 

1.431 

137 

500 

67 

24.896 

3.040 

237.496 


3.68 
3.68 
9.58 
39.53 
32.10 
8.90 
6.70 
2.44 
0.47 


*  In  rrxjst  cases,  the  estimated  number  of  establishments  in  each  applk^tron  groL^  was  txased  on  the  volume  flow  of  MC  in  1 990  c*vided  by 
the  estimated  MC  use  per  facility.  The  estimated  numtier  of  estat)lishments  was  multiplied  by  the  total  number  of  empksyees  per  establishment 
and  exposed  employees  per  establishment  as  reported  in  CONSAD's  survey. 

**  Netting  out  rehandling,  estimated  total  consumption  equals  469.2  million  pounds  manufactured,  minus  129.1  million  pounds  exported,  +  19.3 
million  pounds  imported,  +  32.10  million  pounds  recovered  from  used  solvent.  The  column  does  not  sum  to  391.5  million  pounds  because  norv 
consuniptive  uses  such  as  production,  distribution  and  formulation,  and  solvent  recovery  are  included. 

Sources:  CONSAD,  HSIA,  PRMA,  Offrce  of  Regulatory  Analysis. 


In  all,  OSHA  analyzed  28  application 
groups.  These  application  groups 
include,  among  others,  methylene 
chloride  manufacturing,  paint 
manufacturing,  metal  cleaning, 
polyurethane  foam  manufacturing, 
plastics  and  adhesives  manufacturing, 
ink  use,  pharmaceuticals,  and 
construction  and  shipyards.  A  total  of 
91,624  establishments  are  estimated  to 
be  potentially  affected  by  the  standard. 
These  establishments  employ  a  total  of 
5.6  million  employees,  of  whom 
237,496  are  estimated  to  be  exposed  to 
MC  in  the  course  of  their  work.  The 
application  groups  with  the  largest 
numbers  of  directly  exposed  employees 
are  the  Metal  Cleaning,  All  Other 
Industrial  Paint  Stripping,  and  Ink 
Solvent  Use  groups.  In  many  facilities, 
MC  is  used  only  by  a  small  number  of 
employees;  the  average  number  of  MC- 
exposed  employees  per  establishment 
covered  by  the  final  rule  is  only  2.6 
employees. 

Chapter  in  of  the  analysis  assesses  the 
technological  feasibility  of  the  final 
standard's  requirements,  and 
particularly  its  PELs,  for  firms  in  the  28 
application  groups  identified  in  the 
Industry  Profile.  OSHA  finds,  based  on 
an  analysis  of  exposure  data  taken  on 
workers  performing  the  MC-related 
tasks  identified  for  each  application 
group,  that  compliance  with  the 
standard  is  technologically  feasible  for 
establishments  in  every  application 
group  studied.  With  few  exceptions, 
employers  will  be  able  to  achieve 
compliance  with  both  PELs  through  the 
use  of  engineering  controls  and  work 


practices.  The  few  exceptions  are 
certain  maintenance  activities,  such  as 
vessel  cleaning,  which  have 
traditionally  involved  the  use  of 
respiratory  protection,  and  operations  in 
two  applications  where  the 
supplemental  use  of  respirators  may  be 
necessary.  These  operations  are 
centrifuge  unloading  and  dryer  loading 
at  one  bulk  pharmaceutical 
manufacturing  facility  operated  by 
Abbott  Laboratories,  and  operations 
involving  access  to  and  entering  of  the 
roll  coating  machine  used  by  the 
Eastman  Kodak  Company  to  make  film 
base. 

The  exposure  data  relied  on  by  OSHA 
in  making  its  technological  feasibility 
determinations  have  been  compiled  in  a 
database  that  contains  thousands  of  MC 
exposure  results  (see  Appendix  B  of  this 
analysis)  taken  by  OSHA  compliance 
officers,  consultation  program 
consultants,  MC-using  companies,  and 
interested  parties.  These  data  show  that 
many  facilities  in  many  of  the  affected 
application  groups  have  already 
achieved  the  reductions  in  employee 
exposures  required  by  the  final  rule.  In 
addition,  the  exposures  of  many 
employees  in  many  job  categories  in  a 
number  of  the  application  groups  have 
been  reduced  to  levels  that  are  close  to 
those  required  by  the  standard.  OSHAs 
analysis  of  technological  feasibility 
analyzes  employee  exposures  at  the 
operation  or  task  level  to  the  extent  that 
such  data  are  available.  In  other  words, 
the  analysis  identifies  relevant  exposure 
data  on  a  job-category-by-job  category' 
basis  to  permit  the  Agency  to  pinpoint 


those  MC-exposed  workers  and  job 
operations  that  are  not  yet  under  good 
process  control  and  will  thus  need 
additional  controls  (including  improved 
housekeeping,  maintenance  procedures, 
and  employee  work  practices)  to 
achieve  compliance.  Costs  are  then 
developed  (see  Chapter  V  of  the 
economic  analysis)  for  the  improved 
controls  needed  to  reach  the  new  levels. 

The  benefits  that  will  accrue  to  MC- 
exposed  employees  and  their  employers 
are  substantial  and  take  a  numt>er  of 
forms.  Chapter  IV  of  the  analysis 
describes  these  benefits,  both  in 
quantitative  and  qualitative  form.  First, 
based  on  a  physiologically-based 
pharmacokinetic  (PBPK)  model,  OSHA 
estimated  that,  if  all  237.000  employees 
were  exposed  at  the  existing  8-hour 
TWA  exposure  limit  of  500  ppm  for  an 
occupational  lifetime  of  45  years,  a  total 
of  29.862  excess  cancer  deaths  would 
occur,  or  126  excess  cancer  deaths  per 
1,000  workers.  If,  however,  the  237.000 
employees  were  exposed  to  the  final 
standard's  PEL  of  25  ppm  for  45  years. 
8533  excess  cancer  deaths  would  be 
expected  (3.6  per  thousand  workers). 
However,  few  workers  are  currently 
being  exposed  to  500  ppm  of  MC  as  an 
8-hour  TWA.  The  actual  exposure  levels 
of  most  affected  workers  are 
considerably  lower,  and,  when  these 
exposure  levels,  rather  than  500  ppm, 
are  used  as  the  baseline,  the  PBPK 
model  estimates  that  1405  cancer  deaths 
will  be  averted  over  a  45-year  period.  By 
reducing  the  total  number  of  MC-related 
cancer  deaths  from  1,804  deaths  to  399 
deaths  over  45  years,  the  standard  will 
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save  an  average  of  31  cancer  deaths  per       year.  Table  VIII-2  shows  these  risk 

estimates. 

Table  VIII-2.— Lung  Cancer  Risk  Over  45  Years  for  Workers  Exposed  At  Current  Exposure  Levels  and 
AT  THE  Levels  Expected  After  Implementation  of  the  Final  Standard 


Lifetime 
Excess 
Cancer 
Risk 
(per 

ttKXi- 

sand 
work- 
ers)' ... 

Baseline 
Num- 
ber ol 
Work- 
ers Ex- 
posed 

Esti- 
mated 
Excess 
Deattis 
in 

Base- 
ine 
(Exist- 
ing 
PEL)" 

Predicted 
Num- 
t)er  of 
Work- 
ers Ex- 
posed 
at  New 
PEL  .... 

PretScfed 
Excess 
Deaths 
at  New 
PEL" 


0-12.5     i    12.&-25 


0.91 


141,323 


2.71 


25 


25-50 


3.60 


26,464 


162 


50-100 


100-200 


5.53 


22,839 


129 


159,825 


146 


72 


28,441 


77 


49,229 


176 


11.98 


23,903 


28.45 


200-350 


61.75 


126 


286 


14,803 


350-500 


104.44 


500+* 


Total 


125.78 


3,281 


1,297 


421 


203 


135 


3,422 


237,495 


430 


1,804 


237,495 


399 


■ — ■ *■— ■  "~  ■■  ■        *      I     .  1. 111]  

'Based  on  OSHA's  final  estimate  using  the  PBPK  model,  as  presented  in  the  Quantitative  Risk  Assessment  section  of  the  Preamble 

Computed  as  level  of  lifetime  nsk  times  the  number  of  exposed  workers. 
"•For  workers  exposed  to  levels  of  greater  than  the  current  PEL  of  500  ppm,  the  risk  estimate  is  that  associated  with  a  lifetime  exposure  to 

Source:  Office  of  Regulatory  Analysts:  OSHA,  Departme.nt  of  Latwr. 


In  addition  to  cancer  deaths,  the 
standard  is  estimated  to  prevent  3 
deaths  per  year  from  MC's  acute  central 
nervous  system  and 
carboxyhemoglobinemic  effects. 
(Cartxixy-hemoglobinemia  is  the 
inabiUty  of  the  blood  tof:arry  sufficient 
oxygen  to  supply  the  heart  muscle; 
because  methylene  chloride  interferes 
with  the  blood's  ability  to  carry  oxygen, 
exposure  to  it  places  susceptible 
individuals,  such  as  those  with  silent 
cardiovascular  disease,  pregnant 
women,  and  smokers,  at  greater  risk.) 
OSHA  receives  reports  every  year  of 
workers  who  have  succumbed  to  MC's 
acute  CNS  toxicity  while  they  were 
engaged  in  such  tasks  as  floor  stripping 
For  example,  the  Agency  recently 
rw;eived  a  fatality  report  on  two  young 


workers  who  died  after  pouring  14 
gallons  of  MC  on  a  squash  court  they 
were  refinishing.  Both  of  these 
employees  lost  consciousness, 
collapsed,  and  subsequently  died  of 
respiratory  failure.  In  addition,  MC 
exposures  above  the  level  at  which  the 
final  rule's  STKL  is  set — 125  ppm — are 
also  associated  with  acute  central 
nervous  system  effects,  such  as 
dizziness,  staggered  gait,  and 
diminished  alertness,  all  effects  that  can 
lead  to  workplace  accidents.  OSHA 
estimates  that  as/nany  as  3'), 000  to 
54,000  workers  will  be  protected  by  the 
final  rules  STEL  from  experiencing 
CN,S  effects  and  episodes  of 
carboxyhemoglobinemia  every  year. 
Moreover,  exposure  to  the  liquid  or 
yapor  forms  of  .MC  can  lead  to  eye,  skin, 


and  mucous  membrane  irritation,  and 
these  material  impairments  will  also  be 
averted  by  compliance  with  the  final 
.rule.  Finally,  contact  of  the  skin  with 
MC  can  lead  to  percutaneous  absorption 
and  systemic  toxicity  and  thus  lead  to 
additional  cases  of  cancer  that  have  not 
been  taken  into  account  in  the  benefits 
assessment  presented  in  Chapter  IV  of 
the  Final  Economic  Analysis. 

The  costs  employers  in  the  affected 
application  groups  are  estimated  to 
incur  to  comply  with  the  standard  total 
$101  million  in  1994  dollars.  These 
costs,  which  are  presented  in  Chapter  V 
of  the  full  economic  analysis,  are 
annualized  over  a  10-year  horizon  at  a 
discount  rate  of  7  percent.  Table  VIII- 
3  shows  annualized  costs  by  provision 
of  the  standard;  the  most  costly 
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provisions  are  those  requiring 
engineering  controls,  protective  clothing 
and  eye  protection,  and  medical 
surveillance  for  MC-exposed  workers. 
These  three  provisions  together  account 
for  approximately  75  percent  of  the 
standard's  compliance  costs. 

Table  VI 11-3.— Annualized  Costs  by 
Provision 


Provision 


Engineering  Controls  

Respirators 

Monitoring  

Protective  Clothing  and  Eye 
Protection  

Emergency  Eyewash  and 
Shower  

Medical  Surveillance 

Leal<  and  Spill  Detection  Pro- 
gram   

Regulated  Areas  

Recordkeeping 

Training  

Understanding  Regulation  and 
Developing  Training  

Subtotal  

Costs  of  Substitution 


Total  101,463,037 


Annualized 
Costs 


S38,773,642 
6,374,083 
9.849,577 

29,578,340 

3,183.486 
7,986,493 

3,703,286 
150,884 
652,121 
196,656 

777,132 


many  establishments  in  these  two 
application  groups.  In  other  words, 
because  MC  exposures  are  poorly 
controlled  in  so  many  cold  cleaning  and 
furniture  stripping  facilities,  employers 
in  these  industries  will  be  required  by 
the  standard  to  implement  control 
measures  to  protect  their  employees 
from  the  significant  risk  of  MC 
exposure. 

Table  VIII-4.— Annualized  Costs  by 
Methylene  Chloride  Application 
Groups 


Table  Vlll-4.— Annualized  Costs  by 
Methylene  Chloride  Application 
Groups — Continued 


Appticition  group 


Annualized 
costs 


Application  group 


Annualized 
costs 


101,225,701 
237,336 


Source:    Office    of    Regulatory    Analysis; 
OSHA;  Department  of  Labor. 

Table  VIII— 4  analyzes  compliance 
costs  by  application  group  and  shows 
that  the  Cold  Cleaning  application 
group,  which  is  in  the  larger  Metal 
Cleaning  grouping,  and  the  Furniture 
Stripping  application  group,  which  is  in 
the  larger  Paint  Stripping  category,  will 
incur  the  largest  costs  of  compliance 
(though  not  necessarily  the  largest 
economic  impacts).  These  costs  reflect 
the  high  exposures  and  relative  lack  of 
control  measures  currently  existing  in 


Methylene  Chloride  Manufac- 
turing   

Distribution/Formulation  of 
Solvents 

Metal  Cleaning: 
Cold  Degreasing  and  Other 

Cold  Cleaning  

Open-Top  Vapor 

Degreasing  

Conveyorized  Vapor 

Degreasing  

Semiconductors 

Pnnted  Circuit  Boards  

Aerosol  Packaging  

Paint  Remover  Manufacturing 

Paint  Manufacturing 

Paint  Stripping; 

Aircraft  Stripping 

Fumiture  Stripping 

All  Other  Industrial  Paint 
Stripping 

Flexible  Polyurethane  Foam 
Manufacturing 

Plastics  and  Adhesives  Manu- 
facturing and  use  

Adhesive  Production 
Adhesive  Use 
Injection  Molding 
Lamination 
Mold  Release 

Ink  and  Ink  Solvent  Manufac- 
turing   


Ink  Solvent  Use  

Pesticide  Manufacturing  and 

Formulation  

Pharmaceutical  Manufacturing 

Solvent  Recovery 

Film  Base  Manufactunng 

Polycartxxiate  Manufacturing 

Construction  

Shipyards  

Total,  all  application 
groups  


3.360.723 

106.060 

311.708 

49.829 

47.454 

4,651 

14,922,000 

518,544 


101,463.037 


8.150 
794.099 

26,950,869 
371.096 

97.253 
247.666 
217,479 
297,999 
229,724 

89,697 

8,148,754 
10,689,840 

24,413,924 

4.252,861 

5,417,950 


Source:    Office    of    Regulatory    Analysis; 
OSHA;  Department  o1  Labor. 

Chapter  VI  of  the  ef;onomit:  analysis 
analyzes  the  impacts  of  compliance 
costs  on  firms  in  affected  application 
groups.  The  standard  is  clearly 
et:onomically  feasible:  on  average, 
annualized  compliance  costs  amount 
only  to  0.18  percent  of  estimated  sales 
and  3.79  percent  of  profits.  For  all  but 
three  application  groups — polyurethane 
foam  blowing,  fumiture  stripping,  and 
construction — compliance  costs  are  less 
than  3  percent  of  profits,  and  for  all  but 
one  application  group — furniture 
stripping — annualized  complianc;e  costs 
are  less  than  0.5  percent  of  the  value  of 
sales.  Table  V'III-5  shows  average 
compliance  cost  impacts  across  the 
many  Standard  Industrial  Classification 
(SIC)  codes  potentially  involved  in  the 
application  groups  studied. 


23,518 


Table  VIII-5.— Screening  Analysis  to  Identify  Possible  Economic  Impact  of  the  Final  MC  Standard 


Application  group 


Numl)er  of 
estat))ish- 
ments  com- 
plying 


Annualized  costs  o1  com- 
pliance 


As  percent 
of  sales 


As  percent 
of  profit 


Manufacture  of  MC 

Distribution/Formulation  of  Solvents  . 
Metal  Cleaning: 

Cold  Degreasing  and  Other 

Cold  Cleaning 

Open-Top  Vapor  Degreasing 

Conveyorized  Vapor  Degreasing 

Semiconductors 

Printed  Circuit  Boards  

Aerosol  Packaging  

Paint  Remover  Manufactunng 

Paint  Manufacturing  

Paint  Remover  Use  (Paint  Stripping): 

Aircraft  Stripping  (Large  Firms)  .. 

Aircraft  Stripping  (  Small  Firms)  . 

Fumiture  Stripping 


4 
320 


23,717 

278 

45 

239 

141 

50 

80 

49 

75 

225 
6.152 


(•) 
0.04 


0.01 

0  01 
0.02 

(•) 
0.02 
0.01 
0.02 
0.01 

0.07 
008 
2.04 


004 

0  55 

0  18 

0.22 

0.35 

005 

041 

0  13 

006 

004 

1  34 

2  12 

39.40 
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Table  VIII-5.— Screening  Analysis  to  Identify  Possible  Economic  Impact  of  the  Final  MC  Standard— 

Continued 


Application  group 


All  Other  Industrial  Paint  Stnpping , 

Flexible  Polyurethane  Foam  Manufactunng  

Plastics  and  Adhesives  Manulactunng  and  Use 

Ink  and  Ink  Solvent  Manufacturing  .■ 

Ink  Solvent  Use  

Pesticide  Manufacturing  and  Formulation 

Pharmaceutical  Manufacturing 

Solvent  Recovery  

Film  Base  

Polycartx)nafes 

Construction   

Shipyards 

All  Application  groups 


Number  of 
establish- 
ments com- 
plying 


Annualized  costs  of  com- 
pliance 


35,041 

100 

3,487 

15 

11,869 

60 

108 

37 

1 

4 

9,504 

25 

91,625 


As  percent 
of  sales 


0.01 
0.32 
0.03 

(•) 
0.03 
0.01 

(*) 
0.05 

(•) 

(•) 

0.35 

0.07 

0.18 


As  percent 
of  profit 


0.11 
•9.23 
0.52 
0.03 
0.05 
0.35 
0.03 
0.85 
0.01 

{*) 

•9.67 

1.72 

3.79 


■  =  less  than  005% 

"These  relatively  high  impacts  on  profits  assume  that  no  price  increase  is  possible  In  all  three  cases,  price  increases  of  2.1  percent  or  less 
would  lully  restore  profits  In  all  of  these  application  groups,  most  firms  will  be  able  to  increase  prices  to  offset  their  regulatory  costs.  In  furniture 
stnpping,  a  substantial  portion  of  the  marVet  is  lor  antique  relinishmg  that  involves  MC  use,  a  service  which  is  relatively  price  insenstive.  Soft 
flexible  foam  of  the  kind  MC  is  used  to  make  is  an  essential  material  in  the  construction  of  cushions  of  all  types.  In  the  constaictlon  sector  MC 
based  paint  stripping  and  loam  blowing  are  essential  operations  of  many  of  the  jobs  in  which  they  are  used. 

SOURCES:  CONSAD;  Dun  &  Bradstreet;  Office  of  Regulatory  Analysis,  OSHA,  Department  of  Labor. 


It  is  important  to  understand  that 
OSHA's  riiethodoiojjiy  tends  to 
overestimate  (he  economic:  impacts  of 
the  standard,  for  a  number  nf  reasons. 
For  example.  OSHA's  rest  methodology 
does  not  take  into  account  the  many 
simple  and  virtually  cost-less 
improvements  in  employee  work 
practices  and  housekeeping  procedures 
that  would  enable  many  employers  to 
achieve  compliance  with  the  final  rule's 
PELs.  In  flexible  polyurethane  foam 
manufacturing,  for  example.  QSFiA's 
costs  may  l>«  overestimated  because  it 
was  assumed  that  no  Hrms  would 
substitute  away  from  MC  entirely,  even 
though  some  firms  have  already  done  so 
(as  described  in  Chapter  III, 
Technological  Feasibility).  Despite  the 
fact  that  OSHA's  cost  estimates  are 
likely  to  be  overestimates,  OSHA 
dw:ided  to  examine  in  greater  detail  the 
three  application  groups  shown  by  the 
economic  analysis  to  have  the  highest 
costs  as  a  percentage  of  profits,  i.e  . 
furniture  .stripping,  polyurethane  foam 
manufacturing,  and  t:onstruction. 

In  the  furniture  refinishing 
application  group,  compliance  costs  are 
2.0  per{;ent  of  the  value  of  revenues  and 
39  percent  of  the  value  of  before-tax 
profits.  Approximately  half  of  all 
furniture  refinishing  sales  derive  from 
antique  refinishing,  a  market  niche  that 
is  unlikely  to  be  sensitive  to  a  2.0 
pen;ent  change  in  price.  p;ven  in  the 
area  of  used  furniture  refinishing,  which 
constitutes  the  remaining  half  of  the 
furniture  refinishing  market,  a  2.0 
percent  price  increase  would  be 


unlikely  to  significantly  alter  the 
amount  of  furniture  being  refinished.  In 
general,  price  increases  of  this 
itiagnitude  would  be  expected  to  result 
only  in  a  very  small  drop  in  the  demand 
for  furniture  refinishing.  If  this  were  not 
the  case,  normal  business  fluctuations, 
such  as  drops  in  the  relative  cost  of  new 
furniture  or  a  major  increase  in  the  pric:e 
of  methylene  chloride  (such  as  has 
occurred  in  recent  years)  would  also 
have  had  major  impacts  on  the  industry. 

In  construction  and  polyurethane 
foam  manufacturing,  compliance  costs 
for  the  average  firm  are  9.2  and  9.7 
percent  of  profits,  respectively. 
Jlowever,  to  offset  these  costs, 
construction  firms  would  need  only  to 
increase  their  revenues  by  0.35  percent 
and  foam  blowing  operations  would 
need  only  to  increase  the  price  of  their 
products  by  0.32  percent.  In 
construction,  such  price  increases  are 
unlikely  to  present  a  problem,  since  the 
use  of  MC  is  essential  on  many  larger 
c:onstruc-tion  projects  For  example,  it  is 
difficult  to  believe  that  demand  for 
remodeling  or  renovation  projects 
would  he  seriously  altered  by  a  0.35 
percent  increase  in  the  cost  of  the  paint 
stripping  portion  of  the  job.  In  flexible 
polyurethane  foam  manufacturing, 
either  MC  or  an  appropriate  substitute  is 
essential  to  the  production  of  low 
density,  or  soft,  foam,  and  foam,  in  turn, 
is  essential  to  the  production  of  many 
kinds  of  furniture.  Demand  for  such 
products  is  unlikely  to  change  as  a 
result  of  an  0,32  percent  increa.se  in  the 
price  of  flexible  foam.  OSHA  therefore 


concludes  that  even  marginal  firms  in 
these  three  sectors — furniture  stripping, 
constniction,  and  flexible  foam 
blowing —  are  unlikely  to  close  as  a 
result  of  the  compliance  costs  of  this 
standard. 

To  ensure  that  the  analysis  of  average 
impacts  presented  in  the  economic 
analysis  did  not  obscure  potentially 
significant  economic  impacts  at  the  4- 
digit  SIC  level,  OSHA  performed  an  in- 
depth  analysis  of  the  4-digit  SICs 
potentially  involved  in  the  Cold 
Cleaning  and  All  Other  Industrial  Paint 
Stripping  application  groups.  The 
results  of  this  in-depth  analysis  are 
presented  in  Appendix  D  of  the  full 
ei;onoinic  analysis.  In  all.  a  total  of  162 
4-digit  SICs  potentially  impacted  by  the 
standard  in  the  Cold  Cleaning  group  and 
more  than  200  4-digit  SICs  in  the  Other 
Industrial  Paint  Stripping  group  were 
analyzed.  Across  all  of  the  Cold 
Cleaning  SICs,  the  average  impact  of  the 
costs  of  compliance  is  0.06  percent  of 
revenues  and  1.12  percent  of  profits.      - 
The  largest  impacts  on  profits-oCcur  in 
SIC  3412.  MetaLBarrels.  Drums,  and 
Pails,  and  SIC  3494,  'Valves  and  Pipe 
Fittings  not  elsewhere  classified;  in 
these  cases,  impacts  on  profits  are  13.3 
and  15.1  percent,  respectively.  In  both 
of  these  cases,  however,  these  impacts 
are  explained  by  extremely  low  profit 
margins  (less  than  .02  percent  of  sales, 
i.e..  less  than  $2  per  $10,000  in  sales,  in 
1994).  As  a  result,  a  price  increase  of 
less  than  one  cent  per  $100  of  revenue 
would  leave  profits  unchanged.  Such  a 
price  increase  is  feasible  because  an 
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increase  of  this  magnitude  is  unlikely  to 
lead  to  significant  changes  in  the 
demand  for  metal  barrels  or  valves  and 
pipe  fittings.  In  no  other  4-digit  Cold 
Cleaning  SIC  did  impacts  reach  even  5 
percent  of  profits. 

Across  all  200-plus  Industrial  Paint 
Stripping  SICs,  the  average  impact  of 
the  costs  of  compliance  on  revenues  is 
0.03  percent.  The  largest  impact  of  costs 
on  sales  is  0.33  percent  and  occurs  in 
SIC  7532,  Auto  Top,  Body  Repair,  and 
Paint  Shops  (discussed  further  below). 
The  average  impacts  of  costs  on  profits 
across  these  SICs  is  0.17  percent.  The 
largest  impacts  on  profits  occur  in  SIC 
3412,  SIC  3494  (both  discussed  above), 
and  in  SIC  7532,  Auto  Tops.  Body 
Repair  and  Paint  Shops;  in  all  three  of 
these  SICs,  cost  impacts  are  between  B 
and  8  percent  of  profits.  Again,  the 
explanation  for  these  impacts  in  SICs 
3412  and  3494  is  that  their  profit  margin 
in  1994  was  vanishingly  low.  The 
resulting  price  increases  required  to 
maintain  profits  are  also  extremely 
small,  and  OSHA  concludes  that  such 
an  increase  is  likely  to  take  place  in 
these  cases.In  SIC  7532,  the  other 
relatively  high  impact  SIC,  profit 
margins  are  relatively  high 
(approximately  4.4  percent),  and  thus  a 
small  decline  of  this  magnitude  would 
have  relatively  little  impact. 

Summary  of  the  Regulatory  Flexibility 
Analysis 

In  its  1991  proposal,  OSHA  requested 
comments  and  information  that  would 
assist  the  Agency  in  identifying  small- 
business  users  of  MC  and  in  structuring 
the  final  standard  so  that  these  users 
would  be  able  to  achieve  the  standard's 
worker  protection  goals  in  ways  that 
would  be  technologically  and 
economically  feasible  for  them  (56  FR 
57041  to  57043).  OSHA  anticipated  that, 
as  stated  in  the  proposal,  the  standard 
might  have  a  significant  economic 
impact  on  small  entities  in  at  least  two 
application  groups:  firms  with  fewer 
than  20  employees  that  engage  in 
stripping  of  paint  from  aircraft,  and 
firms  with  fewer  than  20  employees  that 
engage  in  furniture  stripping.^  OSHA 
also  requested  comment  concerning  the 
standard's  impact  on  small  employers  in 
light  of  the  Regulatory  Flexibility  Act's 
mandate  to  consider  and  minimize 
impacts  on  small  businesses,  consistent 
with  the  purposes  and  criteria  of  the 


'  As  a  result  of  data  and  information  received 
from  commenters  and  other  information  in  the 
record,  the  Final  Economic  Analysis  does  not 
identify  significant  impacts  or  technologic  or 
economic  feasibility  problems  for  aircraft  stripping 
operations  of  any  size. 


Standard's  enabling  legislation  (56  FR 
57115  to  57121). 

Many  commenters  identified 
additional  application  groups  that 
include  small  establishments  likely  to 
have  difficulty  achieving  all  of  the 
standard's  protective  goals  if  the 
requirements  of  the  standard  were 
structured  in  a  one-size-fits-all  manner. 
These  commenters  provided 
considerable  data  and  identified  many 
possible  modifications  and  alternatives 
to  the  proposed  standard  that  they 
believed  would  facilitate  compliance 
and  mitigate  the  standard's  impact  on 
MC-using  establishments  with  fewer 
than  20  employees. 

None  of  tne  comments  concerning 
small  employer  issues,  whether  in  the 
context  of  economic  or  technologic;al 
feasibility  or  the  Regulatory  Flexibility 
Act,  disagreed  with  OSHA's  basic 
premise  that  the  fewer-than-20- 
employee  cut-off  was  appropriate  to 
distinguish  between  large  and  small 
MC-using  businesses,  was  a  useful  way 
of  characterizing  the  compliance 
abilities  and  limitations  of  affected 
employers  and  is  an  appropriate 
definition  for  purposes  of  the  Regulatory 
Flexibility  Act.  Use  of  this  numerical 
cut-off  point  captures  61  percent  of  all 
establishments  potentially  affected  by 
the  final  rule.  MC-users  with  fewer  than 
20  workers  tend  to  have  the 
characteristics  of  "mom-and-pop" 
businesses,  whereas  establishments 
with  20  or  more  workers  are  generally 
more  sophisticated  in  terms  of  the 
technology  they  use  and  their 
management  resources.  The  20- 
employee  threshold  has  also  proved  to 
be  an  agreed-on  and  useful  cut-off  point 
in  past  OSHA  rulemakings  (s6e,  for 
example,  the  permit-required  confined 
spaces  standard  (58  FR  4547)  and  the 
process  safety  management  standard  (57 
FR  6402)). 

During  Executive  Order  12866  review, 
the  Office  of  Advocacy  of  the  Small 
Business  Administration  expressed  its 
views  concerning  OSHA's  small 
business  definition.  In  a  letter  to  0MB, 
the  SBA's  Chief  Counsel  for  Advocacy 
stated  in  a  letter  dated  August  16,  1996, 
that  "|t!he  regulatory  alternatives 
developed,  using  OSHA's  size  standard 
of  less  than  20  employees,  were 
somewhat  beneficial  to  two  of  the  three 
industries  [furniture  stripping, 
polyurethane  foam  blowing,  and 
construction).  These  industries,  i.e., 
furniture  stripping  and  construction,  are 
predominantly  micro  businesses  that 
fall  into  OSHA's  definition  of  small" 
(Ex.  130).  The  Office  of  Advocacy  was 
concerned,  however,  that  the  20- 
employee  cut-off  did  not  adequately 
deal  with  the  MC-using  polyurethane 


foam  manufacturing  sector.  (In  this 
application  group,  the  majority  of 
establishments  likely  to  experience 
significant  economic  impacts  fall  into 
the  20  to  99-  employee  size  category.) 
"[Tjhe  characteristics  of  the 
manufacturing  sector  indicate  that  the 
1 20  employee]  size  standard  was  not 
appropriate  in  that  industry  for  the 
purposes  of  regulatory  nexibilitv."  Id. 
The  SBA  concluded  that  OSHA'should 
consider  taking  additional  steps  to 
address  implementation  burdens  and 
the  needs  of  the  polyurethane  foam 
manufacturing  sector. 

Working  with  OMB  and  the  SBA's 
Office  of  Advocacy  to  resolve  this 
concern,  OSHA  reexamined  the 
potential  impacts  of  the  standard  on 
polyurethane  foam  manufacturing 
establishments  in  the  20  to  99  employee 
size  category  in  the  context  of  economic 
impart  issues.  As  explained  more  fully 
in  the  Final  Economic  and  Regulator\' 
Flexibility  Analysis,  OSHA  concluded 
that,  even  though  members  of  this  group 
were  not  small  employers,  some 
accommodation  would  be  necessary  to 
assure  that  employees  working  in 
establishments  of  this  size  in  this 
industry  would  not  receive  less 
protet:tion  than  all  other  MC-exposed 
employees.  Accordingly.  OSHA 
extended  the  engineering  control 
implementation  date  for  thi.";  group  of 
establishments  by  one  year.  This 
extended  pha,se-in  is  designed  to  enable 
this  group  of  employers  to  plan  for  and 
accumulate  the  capital  to  finance 
needed  controls,  install  them,  and 
ensure  their  effective  and  consistent 
operation  before  the  compliance 
deadline. 

OSHA's  extensive  feasibilit>  .studies 
and  focus  on  small  business  issues 
resulted  in  a  number  of  modifications 
that  have  made  the  standard  more  cost- 
effective  for  business  while  maintaining 
prote<:tion  for  workers.  In  addition, 
OSHA  conducted  an  alternative 
screening  analysis  to  measure  the  final 
rulf 's  potential  impacts  on 
estaolishments  in  the  regulated 
community  using  the  SBA's  size 
standards.  For  most  application  groups, 
this  meant  that  OSHA  examined  the 
standard's  economic  impacts  on  firms  at 
the  500  employee  level,  (Financial  data 
are  not  available  for  cut-off  points 
higher  than  500  employees;  thus.  OSH.A 
used  that  cut-off  for  all  applit;ation 
groups.)  In  some  cases,  the  SBA  size 
standards  are  defined  in  terms  of  annual 
revenues,  and  for  SICs  so  defined, 
OSHA  translated  these  revenue  figures 
into  the  appropriate  employee  size 
category.  This  SBA-based  alternative 
screening  analysis  enabled  the  Agency 
to  determine  whether,  by  failing  to  look 
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at  potential  impacts  among  firms  in 
other  size  classes,  significant  impacts 
had  been  overlooked.  The  analysis 
conducted  using  the  SBA  size  standards 
confirmed  that  any  potentially 
significant  economic  impacts  associated 
with  the  final  rule  occur  among  firms  in 
the  fewer-than-20-employee  category, 
with  one  exception,  i.e.,  firms  in  the  20- 
99  employee  size  category  in  the 
polyurethane  foam  manufacturing 
industry.  (See  the  full  Final  Economic 
Analysis  for  additional  detail.) 

For  the  final  rule.  OSHA  has  analyzed 
the  costs  of  compliance  as  a  percentage 
of  profits,  and  costs  as  a  percentage  of 
revenues,  for  firms  with  fewer  than  20 


employees  in  every  application  group. 
This  analysis  identified  significant 
economic  impacts  on  a  substantial 
number  of  small  entities,  and  the 
Agency  has  accordingly  conducted  a 
full  Final  Regulatory  Fle.xibility 
Analysis  in  accordance  with  the 
Regulatory  Flexibility  Act.  as  amended 
in  199r).  The  three  application  groups 
for  which  such  impacts  were  identified 
were  Furniture  Stripping,  Polyurethane 
Foam  Blowing,  and  Construction.  Table 
Vlli-fi  shows  the  results  of  this  analysis 
in  detail. 

The  full  regulatory  flexibility  analysis 
is  presented  in  Chapter  VI  of  the  Final 
Economii  and  Regulatory  Flexibility 


Analysis.  The  remainder  of  this  section 
briefly  summarizes  that  analysis. 

This  rule  is  needed  to  prevent  cancer 
deaths  and  other  illnesses,  as  discussed 
in  greater  detail  in  the  Health  Effects 
Section  (Section  V  of  this  Preamble). 
Section  III  of  this  preamble.  Events 
Leading  to  the  Final  Standard, 
summarizes  OSHA's  efforts  to  assure 
input  to  this  rulemaking  by  affected 
small  firms.  Table  VIII-6  identifies  the 
affected  small  firms  by  sector.  OSHA 
estimates  that  a  total  of  56,000  small 
firms  will  be  affected  by  this  standard. 


Table  VIII-6.— Sceening  Analysis  of  Potential  Economic  Impacts  on  Small  Firms 


Application  group 


Manulacture  ot  MC 

Distribution/Formulaticn  of  Solvents 
Metal  Cleaning: 

CoW  Degreasing  and  Other  Cold  Cleaning 
Open-Top  Vapor  Degreasing 
Conveyonzed  Vapor  Degreasing 

Semiconductors 

Printed  Orcurt  Boards 

Aerosol  Packaging  

Paint  Remover  Manufacturing 

Paint  Manufactunng  

Paint  Remover  Use  (Paint  Stnpping) 
Aircraft  Stripping  (Large  Firms) 
Aircraft  Stnpptng  (  Small  Firms) 
Furniture  Stnpping  . 
All  Otfier  Industrial  Paint  Stnpping 
Flexible  Potyurettiane  Foam  Manufactunng 
Plastics  and  Adhesives  Manufactunng  and  Use 
Ink  and  Ink  Solvent  Manufactunng 

Ink  SoJvent  Use  

Pestidde  Manufacturing  and  Formulation 

Pharmaceutkal  Manufacturing 

Solvent  Recovery  

Film  Base  

PolycartXHiates 

Construction  

Shipyards 

All  App(katk)n  groups 


Number  of 
small  estab- 
lishments 
affected 


Costs  as  a 
percentage 
of  profits  for 
small  firms 


Costs  as  a 
percentage 
of  sales  for 
small  firms 


NA=No  small  finns  in  this  application  group 


:^^'''  '^'Z'^°l^'-  '"  ""  ?'  ''^«  ^"^^'°"  groups,  most  fim.r>;;;il  Se  abte  0  ir^cr^ase  p^ro&tt^^^  r^^^^ 

fiX^oam  offh^kTr^d'^C^'is  u^!i^:rm'^^l^    '°^  '""^'^f  ?'"?*'''?  *^'  '"^°'^«^  ^^  use.  a  ^service  Sis^ffiTp^e^nSn^^^^^^^ 
h^cSfrv?^^,*^    kind  MC  IS  used  to  make  is  an  essential  material  in  the  construction  of  cushions  of  all  types  In  the  constmction  sector  MC 
^.,^  r^^A?.^??  '°f"lbtow.ng  are  essential  operations  of  many  of  the  jobs  in  which  they  are  used  constmctKXi  sector.  MC 

Sources.  CONSAD;  Dun  &  Bradstreet;  Office  of  Regulatory  Analysis,  OSHA,  Department  of  Labor. 


The  Summary  and  Explanation 
section  of  this  preamble  provides  a 
description  of  the  compliance 
requirements  associated  with  this  rule, 
and  a  paperwork  burden  analysis  of  the 
record  keeping  requirements  is  provided 
in  the  Collection  of  Information  Request 
for  Comment  section  at  the  beginning  of 
this  preamble.  Based  on  comments 
regarding  anticipated  effects  on  small 
businesses,  OSHA  has  reduced  the  final 


rule's  overall  paperwork  requirements 
from  those  proposed  and  has  refined 
some  paperwork  requirements  to 
simplify  compliance  for  small  entities. 

OSHA  considered  numerous 
regulatory  alternatives  and 
modifi(;ations  to  the  requirements  of  the 
proposed  standard  (ranging  from  higher 
PEL,s.  to  40-hour  rather  than  8-hour  time 
weighted  average  exposure  limits,  to 
delayed  implementation  dates)  that 


commenters  believed  might  minimize 
significant  economic  impacts  on  small 
businesses.  OSHA  rejected  those 
alternatives  that  clearly  decreased  the 
safety  of  workers  in  small 
establishments,  but  the  Agency  also 
adopted  many  regulatory  changes  that 
will  improve  small  employers'  ability  to 
provide  their  employees  with  the  same 
level  of  protection  as  that  afforded 
workers  in  larger  establishments.  As 
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explained  more  fully  in  the  Final 
Economic  Analysis  and  summarized  in 
Table  VIII-7,  the  final  standard  contains 
delayed  implementation  dates,  reduced 


paperwork  requirements,  streamlined 
medical  surveillance  provisions  and 
other  accommodations  that,  in  the 
Agency's  judgment,  will  minimize  any 


significant  economic  impacts  of  the 
standard  on  small  employers  to  the 
extent  necessary  to  enable  them  to  meet 
the  standard's  protective  goals. 


Table  VIII-?.  Changes  Made  Since  the  Proposed  Regulation  To  Reduce  the  Final  Standard's  Impacts  otf 

Small  Businesses 


Change  to  proposed  regulation 


Impact  on  small  txjsinesses 


Firms  witti  fewer  than  20  employees  given  3  years  (rather  than  1)  to 
achieve  PEL  using  engineenng  controls. 

Allows  the  use  of  licensed  health  care  professionals  in  addition  to  phy- 
sicians for  medical  surveillance. 

Laboratory  tests  are  at  the  discretion  of  physiaan  rather  than  automati- 
cally required. 

Employees  under  45  are  required  to  have  a  physical  every  three  years 
rather  than  annually. 

Respirators  required  in  regulated  areas  only  when  PEL  is  likely  to  be 
exceeded. 

It  MC  is  used  less  than  30  days  per  year,  monitoring  may  be  con- 
ducted with  direct  reading  instruments. 

Written  compliance  plans  are  no  longer  required  

Hazard  communication  requirements  do  not  go  t>eyond  what  is  already 

required  by  hazard  communication  standard. 

Employee  re-training  only  as  needed  rather  than  annually  

Simplified  recorcfceeping  for  small  businesses  for  exposure  monitonng 

data. 


More  performance  oriented  and  flexible,  reduces  costs  to  small  txjsi- 
nesses  in  first  two  years  by  30  to  40  %.  allows  small  txisir>esses 
time  to  plan  major  expenditures. 

Provides  greater  flexitxiity. 

Reduces  costs  of  medical  surveillance  by  more  than  14  percent,  more 

performance  onented 
Reduces  costs  of  medical  surveillance  by  30  percent. 

Decreases  respirator  use  and  costs  for  small  business. 

Significantly  reduces  costs  of  monitonng  for  estatjiishments  making 
limited  use  of  MC:  this  provision  will  be  espeaally  helpful  m  con- 
struction. 

Reduces  paperwork. 

Reduces  paperwork  and  costs. 

More  performance  oriented,  reduces  costs  of  training  80  percent. 
Reduces  paperwork. 


IX.  EnTironmental  Impact 

This  section  analyzes  the  impact  on 
the  environment  of  changing  the 
standard  for  methylene  chloride  (MC)  to 
an  eight-hour  time  weighted  average 
(TWA8)  permissible  exposure  limit 
(PEL)  of  25  parts  per  million  (ppm), 
with  a  125  ppm  15-minute  short-term 
exposure  limit  (STEL)  and  ancillary 
requirements.  It  is  based  principally  on 
information  collected  for  OSHA  by 
CONSAD  Research  Corporation  and  its 
subcontractor,  PEI  Associates  Inc.,  and 
reported  in  Economic  Analysis  of  Draft 
Regulatory  Standard  for  Methylene 
Chloride.  1990.  OSHA  Docket,  Ex.  15, 
and  also  draws  upon  other  materials  in 
the  OSHA  docket. 

Current  uses  of  methylene  chloride 
involve  releases  to  the  air  through 
venting  of  storage  tanks  or  drums  and 
through  evaporation  of  MC  during  the 
performance  of  various  activities  such 
as  paint  stripping  and  cold  cleaning 
indoors  or  outdoors.  The  volume  of  MC 
emitted  as  a  percentage  of  MC  used 
varies  greatly  among  industries.  Some 
processes,  such  as  polyurethane  foam 
manufacturing  and  paint  stripping, 
typically  release  100  percent  of  the  MC 
to  the  atmosphere  (Ex.  15).  Other  uses, 
such  as  solvent  recovery  and  the 
manufacture  of  methylene  chloride, 
involve  less  than  1  percent  of  the  MC 
used  being  emitted  to  the  atmosphere 
(Ex.  15).  In  addition,  air,  water,  or  solid 
waste  pollution  may  occur  as  a  result  of 
the  disposal  of  waste  residues 


containing  MC.  Additional  details  by 
application  group  are  presented  in 
CONSAD's  report  [Ex.  15). 

Future  environmental  releases  of 
methylene  chloride  resulting  from  the 
final  standard  will  largely  be  a  function 
of  how  it  affects  the  demand  for 
methylene  chloride  and  for  its 
substitutes.  The  demand  for  methylene 
chloride  has  been  declining  (e.g., 
generally,  it  is  no  longer  being  used  in 
formulating  hairsprays).  Any  regulatory 
action  by  OSHA  is  expected  to  further 
reduce  the  demand  for  MC  and  thus  the 
extent  of  its  environmental  releases. 

Although  it  is  technically  possible  to 
substitute  chlorofluorocarbons  (CFCs) 
for  methylene  chloride  in  electronics 
and  foam  blowing,  OSHA  does  not 
expect  the  revision  of  the  MC  standard 
to  have  any  such  effect.  CFC  products 
are  significantly  more  expensive  than 
MC  products  and  are  themselves  being 
phased  out  or  harmed  because  of  their 
effects  on  the  environment. 

To  the  extent  that  firms  might  have  to 
use  greater  quantities  of  substitute 
chemicals  to  get  the  same  effects 
formerly  obtained  with  MC,  waste 
residues  and  disposal  costs  would 
increase.  On  the  other  hand,  increases 
in  MC  leak  prevention  and  recycling 
would  improve  the  environment. 

The  Paint  Remover  Manufacturers 
Association  (PRMA)  has  charged  that 
the  standard  would  cause  "massive 
amounts"  of  methylene  chloride  to  be 
emitted  into  the  atmosphere  (Ex.  19-11). 


In  Chapter  III,  OSHA  noted  that  it  could 
find  no  convincing  argument  by  PRMA 
as  to  why  the  total  amount  emitted  after 
installation  of  exhaust  ventilation 
would  differ  significantly  from  the 
amount  now  simply  leaking  into  the 
atmosphere. 

At  informal  public  hearings,  PRMA 
stated  that  "an  exposure  level  of  25  PPM 
is  so  low  that  it  brings  into  the  issue  the 
formation  of  vapor  clouds  with  levels  of 
greater  than  25  PPM  that  could  move  in 
and  around  the  neighborhood," 
allegedly  through  decomposition  of  the 
MC  [Tr.'245,  9/17/92).  There  is  no 
evidence  that  this  hypothetical  situation 
has  ever  occurred.  PRMA  may  have 
confused  decomf)osition  with  diffusion 
ITr.  940-941,  9/21/92).  At  Eastman 
Kodak  Company,  which  currently  emits 
more  methylene  chloride  into  the 
atmosphere  than  any  furniture  stripper 
possibly  could,  the  chemical  has 
diffused  so  rapidly  that  no  clouds  of  MC 
have  been  formed  (Tr.  1237-1238,  9/22/ 
92). 

Generally,  it  is  not  expected  that  any 
significant  environmental  impact  will 
result  from  revision  of  the  methylene 
chloride  standard. 

X.  Summary  and  Explanation  of  the 
Final  Standard 

Introduction 

The  final  standard  for  occupational 
exposure  to  methylene  chloride  (MC)  is 
different  in  several  important  resp>ects 
from  the  proposed  MC  standard 
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published  in  the  Federal  Register  in 

1991  (5f)  FR  ,57()3fi).  For  example,  the 
standard  ha.s  t^een  written  in  plain 
lansua^e,  is  mort>  perforniance-oriented 
than  the  proposal,  and  substantially 
redvices  the  amoiin!  of  paperwork 
employers  will  have  to  complete. 
Fmpioyers  will  thus  find  compliance 
with  the  standard  easier,  their 
paperwork  less  extensive,  and  their 
obligations  clearer  and  less  burdensome. 
These  changes  are  discussed  in  greater 
detail  in  the  appropriate  sections  of  this 
Summary  and  Fxpianation.  OSHA  seeks 
input  from  users  of  the  standard  on 
whether  these  changes  are  helpful  and 
what  other  changes  could  be  made  to 
future  standards  to  increase  their  user- 
friendliness  O.SHA  will  also  be 
conducting  a  number  of  compliance 
assistance  and  outreach  projects  in 
( ()nne<:tion  with  this  standard  to  assi.st 
employers  and  employees  to  comply. 

As  part  of  the  Agency's  new  approach 
to  standards  writing.  OSHA  has 
included  an  introdu(  tnrv  paragraph  in 
the  standard  to  provide  readers  with 
information  on  MC,  its  health  effects 
and  prin(.ipal  uses,  and  the  reasons 
OSiIA  is  regulating  this  toxic  substance. 
Ibis  introductory  language  is  non- 
mandatory  and  is  intended  only  to 
provide  information  and  enhance 
compliance. 

This  final  rule  is  an  occupational 
health  standard  that  establishes 
requirements  to  control  employee 
exposure  to  MC,  a  chemical  compound 
found  in  m.iny  different  tvpes  of 
industries.  {JSH.-\  has  determined  that 
this  standard  is  ne«;essary  because 
exposure  to  MC;  places  employees  at 
significant  risk  of  develo[)ing  exposure- 
related  adverse  health  effe(.ts.  These 
effet:ts  include  cancer,  etfects  on  the 
heart  and  central  nervous  system,  and 
skin  and  eve  irritation.  Emplovee 
exposure  to  MC  can  occur  through 
inhalation  or  through  skin  at)sorption  or 
contact  with  the  skin.  This  substance  is 
fn;quently  used  as  a  solvent  in  many 
different  kinds  of  jobs,  im  iuding 
f'urniturt>  stripping,  foaiu  blowing,  film 
manufa(.turing  and  metal  degreasing. 

Although  the  final  rule  covers  many 
different  types  of  workplaces  where  MC 
is  used,  the  extent  of  <:overage  depends 
on  the  magnitude  of  employee  exposure. 
.Mthough  all  covered  employers,  i.e., 
those  with  MC  in  the  workplace,  must 
determine  initiallv  the  extent  to  which 
their  employees  are  exposed  to  MC, 
those  with  exposures  at  or  below  the 
action  level  will  only  have  to  document 
the  results  of  this  initial  determination, 
provide  employee  information  and 
training,  and  provide  means  of 
protetling  employees  from  contact  with 
liquid  MC.  The  standard's  other 


requirements,  such  as  those  for 
engineering  controls,  medical 
surveillance,  etc.  apply  only  to 
workplaces  where  employee  exposures 
to  MC  exceed  the  action  level. 

Paragraph  (a)  Scope  and  application 

This  standard  applies  to  all 
occupational  exposures  in  workplaces 
covered  by  OSHA  in  general  industry. 
construction  and  shipyards  where  MC  is 
produced,  released,  stored,  handled,  or 
used. 

As  discussed  in  the  Health  Effects  and 
Significance  of  Risk  sections  of  this 
preamble,  OSHA  has  determined  that 
exposure  to  MC  at  the  former  PKI. 
creates  a  significant  risk  that  employees' 
health  will  be  materially  impaired. 
Po.ssible  adverse  health  effects  include 
cancer,  cardiac  effects.  (  entral  nervous 
system  effects,  and  skin  or  eye  irritation. 
Exposures  to  MC  are  found  in  various 
general  industry,  construction,  and 
shipyard  facilities,  and  OSHA  has 
determined  that  there  are  feasible 
measures  to  control  them  in  each  of 
these  types  of  employment. 

In  the  proposal  s  Authority  section, 
OSHA  preliminarily  determined,  under 
Section  4(b)(2)  of  the  OSH  Act.  that  it 
would  be  appropriate  for  the  MC 
standard  to  supersede  any 
corresponding  longshoring  standards  in 
§  1910.16  and  29  CFR  part  1918.  The 
Agency  therefore  proposed  to  add  a  new 
paragraph  (m)  to  §  1910.19.  In  addition, 
in  questions  raised  by  the  Agency  in  its 
Notice  of  Public  Hearing,  OSHA ' 
requested  input  regarding  the  use  of  MC 
in  longshoring.  However,  OSHA  has 
subsequently  proposed  (59  FR  28594, 
lune  2,  1994)  to  revise  its  marine 
terminal  (part  1917)  and  longshoring 
(part  1918)  standards.  Those  propo.sed 
standards  (proposed  §§  1910.16(b)(2), 
1917.1(b)(2)(xiv),  and  1918.1(b)(1)) 
would  apply  OSHA's  toxic  substance 
standards  (part  1910,  subpart  Z)  only 
when  the  packaging  in  which  a 
substance  is  being  transported  in  the 
maritime  environment  has  broken  open. 
This  language,  based  on  the  existing 
marine  terminal  standard 
(§  1910.16(b)(2)(ii)),  reflects  the  view 
that  hazardous  substances,  when 
properly  packaged,  do  not  pose 
significant  exposure  risks  for  the 
shipyard  employees  transporting  them 
in  closed  packages. 

Therefore,  as  revised,  final  rule 
§1910.19(m)  states  that  §1910.1052  will 
address  MC  exposure  in  marine 
terminal  and  longshore  employment 
only  where  leaking  or  broken  packages 
allow  MC  exposure  that  is  not  addres.sed 
through  compliance  with  29  CFR  parts 
1917  and  1918.  Given  the  promulgation 
of  §  1910.19(m).  the  Agency  has 


determined  that  it  is  unnecessary  to 
mention  marine  terminals  and 
longshoring  in  final  rule  §  1910.1052(a), 
Scope  and  application. 

OSHA  has  not  learned  of  any 
circumstances  in  which  marine  terminal 
or  longshore  employees  have  been 
exposed  to  MC  because  of  damage  to 
packaging.  The  Agency,  accordingly,    - 
anticipates  that  the  MC  final  rule  will 
have  little  or  no  impact  on  the  marine 
terminal  and  longshoring  industries. 
In  developing  this  rule,  OSHA  has 
consulted  with  its  Shipyard 
Employment  Standards  Advisory 
Committee  (SESAC)  to  obtain 
information  on  MC  use  and  exposure  in 
shipyards  and  has  taken  the 
Committee's  input  into  consideration  in 
developing  the  standard.  In  particular, 
OSHA  has  relied  on  data  provided  by 
SESAC  in  assessing  the  technological 
feasibility  and  costs  of  compliance  of 
the  standard  for  shipyards  covered  by    ' 
the  rule. 

Since  the  construction  industry  is  also 
included  in  the  scope  of  the  final  rule, 
OSHA  is  required  to  consult  the 
Advisory  Committee  on  Construction 
Safety  and  Health  (ACCSH)  in 
accordance  with  section  107  of  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  333)  (the 
Construction  Safety  Act)  and  29  CFR 
1911.10.  On  July  28,  1992,  OSHA 
formally  consulted  with  ACCSH 
regarding  the  construction-specific 
aspects  of  occupational  exposure  to  MC. 
The  Agency  solicited  comment  and 
testimony  regarding  ACCSH's 
recommendations  through  a  Federal 
Register  notice  (57  FR  36964,  August 
17,  1992).  One  of  ACCSH's  suggestions 
was  that  the  rule  specifically  require 
originators  of  contract  bids  to  stipulate 
a  requirement  for  compliance  with  the 
MC  standard  in  their  bids.  OSHA  has 
not  adopted  this  suggestion  in  the  final 
rule  because  construction  contracts 
already  require  compliance  with  all 
relevant  Federal  regulations.  The 
specific  sugge.stions  made  by  ACCSH 
iind  OSHA's  responses  to  ACCSH's 
input  are  discussed  below  in  the 
relevant  paragraphs  of  the  Summary  and 
Explanation. 

In  the  proposal,  the  scope  and 
application  paragraph  included  an 
exemption  for  employers  with 
workplaces  where  MC  products  were 
present  but  obje<:tive  data  were  available 
to  demonstrate  that  the  product  could 
not  release  MC  above  the  action  level  or 
STEL  under  those  foreseeable 
conditions  of  processing,  use,  and 
handling  that  would  cause  the  greatest 
possible  release.  This  concept  remains 
in  the  final  standard,  although  the 
provision  has  been  moved  to  the 
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exposure  monitoring  section  (paragraph 
(d)),  because  this  provision  constitutes, 
in  effect,  an  exception  to  the  standard's 
requirement  for  initial  monitoring. 

The  Air  Transport  Association  (Ex. 
IQ-?.*)]  requested  that  airlines  be 
excluded  from  the  general  industry 
standard,  and  that  a  separate  standard 
covering  MC  use  in  the  airline  industry 
be  developed.  OSHA  has  specifically 
determined  that  the  exposures,  work 
operations,  and  means  of  compliance  for 
aircraft-related  MC  uses  are  similar  to 
those  in  many  other  establishments  and 
thus  that  there  is  no  substantive  basis 
for  the  requested  exemption. 
Consequently,  OSHA  has  concluded 
that  no  industry-specific  standard  for 
airlines  is  warranted.  MC  uses  in  the 
airline  industry  are  discussed  in  the 
section  of  the  final  economic  analysis 
entitled  "Aircraft  Stripping." 

Paragraph  (b)  Definitions 

This  paragraph  includes  definitions  of 
a  number  of  terms  used  in  the  regulator>' 
text  of  the  final  standard.  Although 
some  of  these  terms  are  in  common  use, 
OSHA  believes  that  these  definitions 
will  help  to  ensure  that  their  meaning 
in  the  context  of  the  standard  is  clear. 

Action  level  means  an  airborne 
concentration  of  MC  of  12.5  ppm, 
measured  as  an  8-hour  time-weighted 
average.  One  purpose  of  the  action  level 
is  to  relieve  the  burden  on  employers  by 
providing  a  cut-off  point  below  which 
many  of  the  compliance  activities  in  the 
standard  are  not  required.  In  addition, 
due  to  the  variable  nature  of  employee 
exposures  to  airborne  concentrations  of 
MC,  compliance  with  an  action  level 
provides  employers  with  greater 
assurance  that  their  employees  will  not 
be  exposed  to  MC  concentrations  above 
the  permissible  exposure  limits. 

Tne  action  level  also  increases  the 
cost-effectiveness  and  performance 
orientation  of  the  standard  while 
improving  employee  protection.  The 
standard  will  encourage  employers  who 
can,  in  a  cost-effective  manner,  identify 
approaches  or  innovative  methodologies 
to  reduce  their  employees'  exposures  to 
levels  below  the  action  level,  because 
this  will  eliminate  the  costs  associated 
with  exposiire  monitoring  and  medical 
surveillance,  two  provisions  of  the 
standard  that  are  triggered  by  exposure 
exceeding  the  action  level.  At  the  same 
time,  the  employees  of  such  employers 
will  be  protected  because  their  MC 
exposures  will  be  less  than  half  of  those 
permitted  by  the  permissible  exposure 
limit.  Employees  of  those  employers 
who  are  not  able  to  lower  exposures 
below  the  action  level  will  have  the 
additional  protection  provided  by 
medical  surveillance,  exposure 


monitoring,  and  the  other  provisions  of 
the  standard  that  are  triggered  by  the 
action  level. 

The  statistical  basis  for  using  an 
"action  level"  has  been  discussed  in 
connection  with  several  other  OSHA 
health  standards  (see,  for  example, 
acrylonitrile  {29  CFR  1910.1045)  and 
ethylene  oxide  (29  CFR  1910.1047)].  In 
brief,  although  all  employee  exposure 
measurements  on  a  given  day  may  fall 
below  the  permissible  exposure  limit, 
some  probabihty  exists  that  on 
unmeasured  days  the  employee's  actual 
exposure  may  exceed  the  permissible 
exposure  Umit.  Where  exposure 
measurements  are  above  the  action 
level,  the  employer  cannot  reasonably 
be  confident  that  the  employee  may  not 
be  overexposed  on  a  given  day. 
Therefore,  requiring  periodic  employee 
exposure  measurements  to  begin  at  the 
action  level  provides  the  employer  with 
a  reasonable  degree  of  confidence  in  the 
results  of  his  or  her  exposure 
measurement  program  [Ex.  7-248). 
OSHA's  decision  to  set  the  action  level 
at  one-half  the  PEL  is  based  on  its 
successful  experience  using  this  fraction 
as  the  action  level  in  many  standards, 
such  as  arsenic,  ethylene  oxide,  vinyl 
chloride  and  benzene. 

OSHA  received  comments  from  a 
number  of  rulemaking  participants  |Exs. 
19-16,  19-20,  19-22,  19-31,  19-47,  19- 
75]  suggesting  that  the  proposed  FELs 
and,  by  association,  the  action  level,  be 
revised.  For  instance,  Hukill  Chemical 
Corporation  (Ex.  19-47]  argued  that  the 
action  level  should  be  set  at  100  ppm 
because  it  believes  that:  1)  CNS  effects 
from  MC  are  not  observed  in  humans 
until  300  ppm;  and  2)  there  is  no 
evidence  of  excess  cancer  mortality  in 
humans  up  to  a  level  of  475  ppm.  As 
explained  in  the  Health  Effects  and 
Quantitative  Risk  Assessment  sections 
of  this  preamble,  OSHA  disagrees  with 
this  commenter  because  the  Agency  has 
determined  that  significant  risks  exist  at 
levels  substantially  below  those  referred 
to  by  the  commenter  and  therefore  that 
the  suggested  levels  would  not  be 
adequately  protective. 

The  Pharmaceutical  Manufacturers 
Association  (PMA)  (Ex.  19-25] 
commented  that  the  action  level  of  12.5 
ppm  is  appropriate,  but  requested  an 
exemption  from  "various  requirements 
of  the  standard"  if  exposure  occurs  on 
fewer  than  30  days  a  year.  In  particular, 
PMA  suggested  that  periodic  monitoring 
be  required  only  when  there  is  exposure 
above  the  PEL  or  STEL  for  at  least  10 
days  a  year  or  at  or  above  the  action 
level  for  at  least  30  days  a  year.  OSHA 
has  considered  this  issue,  along  with 
similar  concerns  raised  by  ACCSH,  and 
agreed  that  in  cases  where  exposure 


occurs  only  on  a  few  days  per  year,  it 
was  appropriate  to  alter  the  exposure 
monitoring  requirements.  Specifically, 
paragraph  (d)(2)(iii)  would  permit 
employers  whose  employees  are 
exposed  to  MC  on  fewer  than  30  days 
per  year  to  forego  the  initial  monitoring 
required  by  paragraph  (d)(2),  provided 
that  the  employer  has  taken 
measurements  that  give  immediate 
results  (such  as  those  taken  by  detector 
tube)  and  that  provide  sufficient 
information  about  exposures  to 
determine  what  (if  any)  control 
measures  are  necessary.  In  addition,  the 
medical  sur\'eillance  requirement 
(paragraph  (j)),  with  the  exceptions 
described  in  the  final  rule,  applies  only 
where  employees  are  exposed  above  the 
aciion  level  on  at  least  30  days  within 
a  year  or  above  the  PELs  on  at  least  10 
days  within  a  year. 

Newport  News  Shipbuilding  (Ex.  19- 
37]  suggested  that  the  action  level  be  set 
at  15  ppm.  However,  adopting  this 
suggestion  would  not  be  consistent  with 
the  statistical  basis  for  establishing  the 
action  level  at  one-half  the  PEL.  as 
described  above.  In  addition,  Markey 
Restoration  Company  [Tr.  2671-72, 
10/16/92]  recommended  that  the  action 
level  be  eliminated  based  on  the  costs 
of  medical  surveillance  triggered  by  that 
level.  As  noted  above,  an  action  level  is 
based  on  the  probability  of  exceeding 
the  PEL  and  is  designed  to  enhance  Iboth 
employee  protection  and  the  standard's 
cost -effectiveness,  and  OSHA  does  not 
believe  it  would  serve  either  employers 
or  employees  to  eliminate  this  concept 
from  the  final  rule. 

The  UAW  [Tr.  1885-86,  9/24/92] 
questioned  the  statistical  arguments 
underpinning  the  action  level  that 
OSHA  has  used  for  some  years. 
According  to  the  UAWs  calculations, 
the  action  level  should  actually  be  set  at 
one-tenth  the  PEL  to  accomplish  the 
purpose  OSHA  intended.  Accordingly, 
the  L'A W  argued  that:  "]I]f  you  leave  it 
(the  action  level]  at  1/2,  (there  is]  almost 
the  virtual  certainty  that  workers  are 
overexposed  on  that  job."  In  response, 
OSHA  notes  that  its  experience  with 
action  levels  set  at  one-half  the  8-hour 
TWA  PEL  has  been  favorable  and  that 
employers  and  employees  have 
benefitted  from  the  use  of  the  action 
level  concept.  In  particular,  it  is  OSHA's 
experience  that,  for  most  workplaces, 
variability  is  normally  such  that  an 
action  level  set  at  one-half  the  TWA  PEL 
is  appropriate.  The  final  standard  thus 
continues  this  practice. 

Emergency  means  any  occurrence, 
such  as  but  not  limited  to,  equipment 
failure,  rupture  of  containers,  or  failure 
of  control  equipment,  which  results,  or 
is  likely  to  result  in  an  uncontrolled 
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release  of  MC.  The  word  "uncontrolled" 
was  changed  from  "unexpected"  in  the 
proposal  to  be  more  descriptive  and  to 
be  consistent  with  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200)  and  the  Hazardous  Waste 
Operations  and  Emergency  Response 
Standard  (29  CFR  1910.120).  Incidental 
releases  of  MC — i.e.,  those  where  the 
substance  can  be  absorbed,  neutralized, 
or  otherwise  controlled  at  the  time  of 
release  by  maintenance  personnel  or 
other  employees  working  in  the 
immediate  release  area — are  not 
considered  to  be  emergencies  within  the 
scope  of  this  standard.  Dow  Chemical 
Company  (Ex.  19-31]  indicated  that  the 
examples  of  emergencies  provided  in 
the  proposal  (purging  lines  and  cleaning 
sludge  from  tanks)  should  not  be 
included  in  the  final  rule.  Other 
commenters  (Exs.  19-25.  19-28,  19-57) 
agreed  with  Dow  that  the  examples 
provided  with  the  definition  in  the 
proposal  were  inappropriate.  In 
particular.  Eli  Lilly  and  Company  [Ex. 
19-28,  p.  7]  stated' 

Lilly  agrees  with  the  concept  that  an 
emergency  should  be  tied  to  unexpected 
releases.  It  is  therefore  curious  and  illogical 
that  the  examples  given — purging  of  lines 
and  cleaning  tanks — are  not  unexpected 
events.  To  the  contrary,  in  the 
pharmaceutical  industry  these  are  planned 
events  which  could  even  occur  daily. 

On  the  other  hand,  the  Upjohn 
Company  (Ex.  19-49]  commented  as 
follows: 

The  language  "unexpected  significant 
release"  is  very  vague  and  will  not  result  in 
any  consistent  interpretation  as  to  what  type 
of  a  release  meets  this  definition.  We  would 
recommend  that  the  language  be  changed  to 
■*   *   •  which  may  lead  to  employee 
exposure  at  or  above  the  eight  hour,  timed- 
weighted  average  (TWA)  or  at  or  above  the 
short-term  exposure  limit  (STEL)." 

OSHA  acknowledges  that  the 
language  in  question  could  be 
misunderstood  and  has  deleted  the 
parenthetical  listing  of  some  examples 
of  emergency  situations.  Furthermore, 
the  Agency  recognizes  that  emergency 
situations,  by  their  very  nature,  are 
difficult  to  anticipate  and  describe. 
Therefore.  OSHA  has  not  provided 
examples  of  emergency  situations  in  the 
final  rule.  Instead,  the  final  rule  lists 
situations  that  OSHA  does  not  consider 
emergencies,  because  these  will  help 
employers  to  identify  situations  in  their 
workplaces  that  do  constitute 
emergencies.  OSHA  recognizes  that 
emergencies  have  certain  aspects  in 
common  but  that  other  aspects  are 
specific  to  a  given  workplace.  For 
example,  employee  exposure  must  be 
uncontrolled  for  an  emergency  to  exist. 
Provisions  of  the  standard  that  include 


requirements  that  employers  must  meet 
in  case  of  an  emergency  include 
Methods  of  Compliance,  Respiratory 
Protection,  Medical  Surveillance,  and 
Employee  Information  and  Training. 

Employee  exposure  is  defined  as  that 
exposure  to  airborne  MC  which  occurs 
or  which  would  occur  if  the  employee 
were  not  using  respiratory  protective 
equipment.  This  definition  is  consistent 
with  OSHA's  previous  use  of  the  term 
"employee  exposure"  in  other  health 
standards. 

Methylene  chloride  (MC),  or 
dichloromethane,  means  an  organic 
compound  with  the  chemical  formula, 
CH2C12.  Its  Chemical  Abstracts  Registry 
Number  is  75-09-2.  Its  molecular 
weight  is  84.9  g/mole.  Other 
information  regarding  the  characteristics 
of  MC  may  be  found  in  the  appendices 
to  the  final  standard.  MC  is  a  colorless, 
volatile,  liquid  with  a  chloroform-like 
odor  and  is  not  flammable  by  standard 
tests  in  air.  but  will  burn  under  extreme 
conditions.  It  has  a  boiling  point  of 
39.85  C  (104  F)  at  standard  atmospheric 
pressure,  a  lower  explosive  limit  of  12% 
and  an  upper  explosive  limit  of  19.5% 
in  air.  It  is  completely  miscible  with 
most  organic  solvents  but  is  sparingly 
soluble  in  water  (1.3%  by  weight  at 
room  temperature).  It  has  an  extensive 
oil  and  fat  solubility.  Decomposition 
products  during  combustion  or  fire 
include  phosgene,  hydrochloric  acid 
and  carbon  monoxide. 

Physician  or  other  licensed  health 
care  professional  is  defined  as  a  person 
whose  legally  permitted  scope  of 
practice  allows  him  or  her  to 
i;*ipendently  provide  or  be  delegated 
the  responsibility  to  provide  some  or  all 
of  the  health  care  services  required  by 
final  rule  paragraph  (i).  Medical 
Surveillance.  Use  of  this  phrase  is 
designed  to  increa.se  the  flexibility  of 
the  standard;  the  proposal  used  the 
more  restrictive  term  "physician." 
OSHA  intends  that  employers  should 
consider  the  opinion  of  the  applicable 
state  licensing  board,  which  defines  the 
scope  of  practice  for  licensed  health 
care  professionals,  when  they  are 
determining  the  appropriate  provider  to 
supply  some  or  all  of  the  medical 
services  required  by  the  standard.  The 
new  terminology  recognizes  that  there 
are  many  services  that  non-physicians 
can  provide,  that  some  non-physicians 
have  particular  expertise  in  diagnosing 
and  treating  occupationally  related 
diseases,  and  that  the  use  of  these 
providers  is  often  a  cost-effective  and 
protective  approach  to  the  provision  of 
medical  care. 

Regulated  area  means  an  area, 
demarcated  by  the  employer,  where  an 
employee's  exposure  to  airborne 


concentrations  of  MC  exceeds  or  can 
reasonably  be  expected  to  exceed  either 
the  eight  (8)-hour  time-weighted  average 
limit  or  the  short-term  exposure  limit. 
The  wording  of  this  definition  has  been 
changed  slightly  ft-om  that  in  the 
proposal  for  clarity.  The  requirements 
for  regulated  areas  are  discussed  below 
in  relation  to  paragraph  (e). 

OSHA  has  added  a  definition  for 
symptom  to  the  final  rule  to  clarify  what 
is  meant  by  that  term  when  it  is  referred 
to  in  the  regulatory  text.  MC  has  a  wide 
range  of  possible  adverse  health  effects. 
This  definition  clarifies  what  portion  of 
that  range  would  be  considereid  a 
symptom  for  purposes  of  the  standard. 
The  covered  symptoms  would  include 
indications  of  central  nervous  system 
effects,  such  as  headaches, 
disorientation,  dizziness,  fatigue,  and 
decreased  attention  span;  cardiac 
effects,  such  as  chest  pain  and  shortness 
of  breath;  and  skin  effects,  such  as 
chapping,  erythema,  or  skin  bums. 

Tne  definitions  of  ^'Assistant 
Secretary,"  "Authorized  Person," 
"Director"  and  "This  section"  are 
consistent  with  OSHA's  previous  uses 
of  these  terms  in  other  health  standards. 

The  Boeing  Company  [Ex.  19-26] 
suggested  that  a  definition  be  added  for 
"work  area"  to  preclude  unneces.sary 
monitoring  in  areas  that  do  not  contain 
MC.  OSHA  does  not  believe  that  this  is 
necessary.  If  there  is  no  MC  present  in 
an  area,  no  monitoring  needs  to  be 
performed  for  MC.  In  addition,  the  focus 
of  this  standard  is  employee  exposure, 
as  measured  by  personal  monitoring, 
and  not  particular  locations. 

Paragraph  (c)  Permissible  Exposure 
Limits 

OSHA  is  promulgating  an  8-hour 
time-weighted  average  (TWA) 
permissible  exposure  limit  (PEL)  of  25 
ppm,  and  a  short-term  exposure  Umit 
(STEL)  of  125  ppm  averaged  over  15 
minutes,  as  proposed.  OSHA  has 
determined,  based  on  evidence  in  the 
record,  that  occupational  exposure  to 
MC  at  the  current  500  ppm  8-hour  TWA 
PEL  presents  a  significant  risk  of 
material  health  impairment,  and 
particularly  of  cancer,  to  exposed 
employees  and  that  compliance  with  the 
new  standard  will  substantially  reduce 
that  risk.  In  combination  with  the  STEL. 
the  8-hour  TWA  PEL  and  the  other 
industrial  hygiene  provisions  of  the 
standard  will  also  protect  exposed 
employees  from  the  other  health  effects 
caused  by  exposure  to  MC. 

The  basis  for  the  8-hour  permissible 
exposure  limit  is  discussed  above  in  the 
sections  on  Health  Effects  and 
Significance  of  Risk,  as  well  as  in  the 
economic  analysis.  OSHA  believes  that 
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compliance  with  the  new  25  ppm  8- 
hour  TWA  PEL  is  feasible  and  necessary 
to  protect  exposed  employees  from  this 
significant  risk  of  material  health 
impairment. 

OSHA  received  comments  from  a 
number  of  rulemaking  participants 
suggesting  that  the  proposed  PELs  and, 
by  association,  the  action  level  be 
revised.  The  arguments  for  revising  the 
proposed  PELs  were  based  on 
interpretations  of  the  scientific  support 
for  given  PELs  and  the  feasibility  of 
particular  PELs  in  certain  situations. 
Some  commenters  felt  that  the  current 
level  of  500  ppm  does  not  provide 
adequate  protection  for  employees  and 
agreed  that  the  PEL  should  L'  set  at  25 
ppm  (Exs.  19-15,  19-49].  Specifically, 
Striptech  International,  Inc.  (Ex.  19-15] 
stated: 

The  OSHA  proposed  25  ppm  standard  for 
MC  does  substantially  eliminate  significant 
risk  and  it  is  feasible  and  definitely 
appropriate.  The  technology  exists  to  enable 
the  industries  using  MC  to  comply  or  to  use 
an  alternate  method. 

However,  a  number  of  rulemaking 
participants  [Exs.  19-22,  19-23,  19-36, 
19-38,  Tr.  530,  9/18/92,  Tr.  1776,  9/24/ 
92,  Tr.  1869,  9/24/92]  suggested  that 
OSHA  set  the  8-hour  TWA  PEL  below 
25  ppm,  because  they  believe  that  the 
proposed  25  ppm  limit  would  not 
adequately  protect  workers.  For 
example,  the  UAW  stated  that  setting  a 
PEL  at  25  ppm  "will  permit  too  much 
exposure  to  methylene  chloride, 
therefore  placing  workers  at  great  risk, 
contrary  to  the  requirements  of  the 
OSHA  Act"  (Tr.  1869,  9/24/92).  The 
UAW  stated  that  the  proposed  limit 
"would  permit  2  deaths  per  thousand 
workers,"  and  therefore  suggested 
setting  a  PEL  of  10  ppm,  which  the 
union  felt  would  be  feasible  through 
specified  engineering  and  work  practice 
controls  (Ex.  19-22,  Tr.  1869,  9/24/92]. 
Scott  Schneider,  representing  the  lUE, 
also  suggested  that  "because  of  the 
evidence  of  health  effects  from  low  level 
exposures"  to  MC,  the  PEL  should  be 
lowered  below  25  ppm  [Ex.  19-38].  The 
lUE  and  the  ACTWU  both  supported  the 
UAW  recommendation  of  10  ppm  [Tr. 
530,  9/18/92,  Tr.  1776,  9/24/92]. 

The  Laborers'  Safety  and  Health  Fund 
of  North  America  [Ex.  19-36|  suggested 
that  worker  exposure  should  be 
controlled  to  the  lowest  feasible  level, 
which  is  consistent  with  NIOSH's 
position.  NIOSH  recommended  "that 
occupational  exposure  to  methylene 
chloride,  which  is  a  potential 
occupational  carcinogen  and  may 
induce  ischemic  heart  disease,  be 
reduced  below  the  proposed  PEL  to  the 
lowest  feasible  level"  [Tr.  868,  9/21/94]. 


OSHA  agrees  with  these  commenters 
that  a  significant  risk  remains  at  25 
ppm,  but  believes  that  this  level  is  the 
lowest  level  for  which  OSHA  can 
currently  document  feasibility  across 
the  affected  application  groups  and 
industries. 

OSHA's  primary  justification  for  the 
new  standard  is  the  risk  of  cancer 
associated  with  exposure  to  MC.  Some 
commenters  stated  that  the 
carcinogenicity  of  MC  has  not  been 
proven  and  therefore  that 
carcinogenicity  should  not  be  the  basis 
for  setting  the  PEL  [Exs.  19-18,  19-29. 
19-31,  19-45].  In  particular.  Kodak  [Ex. 
19-18)  stated  that  it  "does  not  believe 
that  the  human  or  animal  data 
demonstrate  a  need  to  establish 
methylene  chloride  exposure  limits  at 
the  levels  proposed  by  OSHA  in  order 
to  adequately  protect  employee  health." 
Mr.  Bixenman,  representing  Benco 
Sales,  testified  [Tr.  2638,  10/16/92] 
"And  surely  with  our  current  level  of 
technology,  if  methylene  chloride  were 
a  human  carcinogen,  it  could  be 
established  without  question  with 
actual  diagnosed  cases."  Also,  the  Air 
Transport  Association  stated  [Ex.  19- 
75): 

[Tlhe  limited  findings  regarding  cancer  in 
mice  at  high  MC  dosage  is  weak  justification 
for  the  proposed  regulatory  action.  None  of 
our  members  have  found  permanent  health 
symptoms  related  to  the  use  of  MC.  while 
usage  at  some  facilities  goes  back  at  least  30 
years.  We  have  no  data  or  experience 
connecting  heart  disease  with  MC  use. 

As  discussed  more  extensively  in  the 
Quantitative  Risk  Assessment  section, 
above,  OSHA  has  based  its  as.sessment 
of  MC  cancer  risk  on  the  determination 
(supported  by  the  NTP,  EPA,  and  other 
agencies)  that  there  is  clear  evidence  of 
MC  carcinogenicity  in  mice  and  rats. 
Although  there  are  a  few  substances  for 
which  clear  evidence  of  carcinogenicity 
in  rodents  has  been  deemed  to  be 
irrelevant  to  humans  due  to  compelling 
evidence  of  mechanisms  of  action 
unique  to  the  species  tested,  no  such 
evidence  exists  for  MC.  In  fact,  as 
discussed  in  the  Risk  Assessment 
section,  mechanistic  evidence  adds  to 
the  weight-of-the-evidence  suggesting 
that  MC  is  also  carcinogenic  in  humans. 

OSHA's  final  risk  estimate  indicates  a 
risk  of  7.5  deaths  per  1000  workers 
exposed  to  MC  at  50  ppm  over  a 
working  lifetime  and  a  risk  of  3.6  deaths 
per  thousand  workers  exposed  to  MC  at 
25  ppm  over  a  working  lifetime.  OSHA 
has  determined,  using  quantitative  risk 
assessment,  that  the  estimated  risk  of 
developing  cancer  warrants  setting  the 
8-hour  TWA  PEL  at  25  ppm  and  a  15- 
minute  STEL  at  125  ppm;  in  fact,  at  the 
25  ppm  PEL  the  residual  risk  still 


greatly  exceeds  any  significant  risk 
threshold,  and  only  the  lack  of 
documentation  of  the  feasibility  of 
lower  PELs  across  the  affected 
industries  has  con-'inced  the  Agency 
not  to  reduce  the  PEL  even  further  at 
this  time. 

OSHA  disputes  the  contention  of  Mr. 
Bixenman  that  "actual  diagnosed  cases" 
are  a  pret:ondition  for  establishing  that 
a  particular  substance  is  can:inogenic  to 
humans.  Due  to  the  natural  background 
rate  of  all  cancers,  epidemiologic, 
studies  of  groups  are  the  only  way  to 
analyze  human  cause-effect 
relationships.  As  discussed  in  the 
Quantitative  Risk  Assessment  section. 
OSHA  has  concluded  that  some  of  the 
available  epidemiologic  studies  suggest 
a  positive  association  between  MC 
exposure  and  human  cancer  and  that  no 
epidemiologic  studies  of  sufficient 
power  exist  to  cast  serious  doubt  on 
such  conclusions. 

Several  commenters  preferred  a  PEL 
of  50  ppm,  which  is  the  current  ACGIH 
threshold  limit  value  for  MC,  because 
they  felt  that  a  25  ppm  PEL  would  be 
either  too  costly  to  implement  or  the 
technology  to  achieve  such  a  level  of 
control  was  not  available  (Exs.  19-2. 
19-3,  19-12.  19-14.  19-15.  19-29.  19- 
31,  19-35,  19-37,  19-39,  19-48,  19-50, 
19-56,  19-57].  For  example,  Abbott 
Laboratories  [Ex.  19-29]  commented 
that  spe<:ific  processes  in  the 
pharmaceutical  industry  "cannot  be 
controlled  through  existing 
conventional  engineering  controls  ' 
Also.  .AMETEK  [Ex.  19-121  stated  that 
"It  will  be  hard  for  many  industries  to 
reach  the  50  ppm  level  and  extremely 
difficult,  if  not.  impossible,  for  most  to 
reach  the  25  ppm  level."  Therefore,  this 
commenter  proposed  "that  OSHA  set 
the  PEL  for  methylene  chloride  at  50 
ppm  (8-hour  TWA)  with  no  AL  (action 
level]  and  leave  the  STEL  at  125  ppm 
(15-minute  average)  as  originally 
written."  AMETEK  contended  that  this 
approach  "combines  aspects  of  both 
ACGIH  guidelines  and  OSHA's 
proposed  standard  into  a  regulation 
which  would  be  both  protective  of 
worker  health  and  economically  feasible 
for  industr\'"  [Ex  19-12] 

Many  other  commenters  argued  for  a 
PEL  of  at  lea.st  100  ppm  [Exs.  19-1.  19- 
4.  19-10.  19-11.  19-16,  19-24,  19-47, 
19-51.  19-52.  19-53.  19-54.  19-67.  19- 
75.  19-79,  98.  115-3,  Tr.  397,  9/17/92, 
Tr.  2216.  10/14/92.  Tr.  2627,  10/16/92, 
Tr.  2671.  10/16/92.  Tr.  2702.  10/16/92]. 
For  example.  Beswav  Systems.  Inc.. 
testified  |Tr.  397,  9/17/92]:  "We  would 
like  to  see  a  PEL  for  these  companies  of 
200  ppm.  which  we've  been  able  to 
show  is  safe  and  economically 
attainable  in  our  real  life  experience.  We 
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believe  that  the  absolute  maximum  PEL 
for  our  industry  should  be  set  at  100 
ppm  eight  hour  time  weighted 
average.   .  .    "'  Also.  Benco  Sales  [Tr. 
2627.  1()/1R/92|  stated   'We  feel  the 
American  workers  would  receive  more 
benefit  by  implementation  of  an 
exposure  level  of  100  parts  per  million, 
which  is  achievable,  and  the  subsequent 
enfon:ement  of  that  level."  (;hemi:)esign 
C;orporation  {Ex.  19-24]  believes  that 
the  "sharp  reduction  in  the  exposure 
limit  is  unjustified  based  on  lack  of 
credible  data  that  this  chemical  has  the 
potential  to  cause  cancer  m  humans." 
This  commenter  therefore  suggested  that 
the  PEL  be  "lowered  by  a  factor  of  five 
to  100  parts  per  million"  |Ex.  19-24|. 

Other  commenters  supported  a  variety 
of  PEL  values.  One  suggested  that  a 
lower  PEL  be  pha.sed  in  over  time,  with 
75  ppm  for  two  years,  then  .tO  ppm  for 
two  years,  and  finally  U)  ppm  (Ex   19- 
2(Jl.  The  reasoning  behind  this 
suggestion  was  that,  during  this  period, 
alternative  options  to  best  fit  spec  i fir 
operations  could  be  evaluated  and 
implemented  and  sufficient  time 
provided  to  gather  the  funds  necessary 
to  implement  the  entire  system  |Ex.  19- 
2()|.  OSHA  holds,  however,  that  the 
types  of  engineering  controls  required 
under  this  standard  are  relatively  simple 
and  that  engineering  to  75  ppm,  then  50 
ppm,  then  30  ppm  is  likely  to  be  more 
costly  in  time  and  money  than 
engineering  to  or  below  25  ppm 
initially.  The  suggested  phase-in  would 
al.so  be  administratively  burdensome  for 
employers,  who  would  be  subject  to 
changing  OSHA  requirements  over  the 
years,  with  no  clear  advantage  in 
reducing  the  costs  of  compliance.  In 
addition,  if  OSHA  allowed  such  a 
phase-in  period,  workers  would  be 
exposed  to  MC  at  higher  levels  than 
would  occur  if  OSHA  required  no 
phase-in  period.  Therefore,  the  Agency 
sees  no  advantage  to  using  the  phased- 
in  approach  described.  Moreover,  the 
Agency  notes  that  the  time-frames  for 
compliance  with  the  provisions  of  the 
standard,  including  implementation  of 
engineering  controls,  have  been  tailored 
to  the  size  of  the  establishments,  in 
order  to  give  all  employers  a  rea.sonable 
amount  of  time  to  gather  resources  and 
information  neces.sary  to  comply  with 
this  regulation.  See  the  discussion  of 
start-uD  dates  later  in  this  document. 

Smitn  Fiberglass  Products,  Inc. 
suggested  that  the  PEL  should  remain  at 
500  ppm  betause  there  is  no  evidence 
of  human  harm  at  the  present  PEL  and  - 
STEL,  since  "studies  with  rats  and  mice 
show  that  only  a  serious  overdose  far 
above  the  present  STEL  can  cause 
carcinogenic  effects  '  [Ex.  19-82]. 
Another  commenter  [Ex.  19-86|  stated 


that  "The  present  PEL  of  500  parts  per 
million  (ppm)  is  not  protective  enough 
of  employees  based  on  toxicological 
data  developed  since  the  PEL  was 
established."  This  commenter  therefore 
suggested  that  the  PEL  should  be  lower 
than  500  ppm  but  higher  than  25  ppm 
(no  specific  value  identified).  As 
discussed  above,  however,  OSHA  has 
determined  that  exposure  to  MC  above 
25  ppm  poses  significant  cancer  risks 
and  that  it  is  feasible  to  protect  affected 
employees  from  those  risks  (see  the 
Significance  of  Risk  section  of  the 
preamble). 

A  number  of  commenters  addressed 
the  availability  of  suitable  substitutes 
for  MC  in  their  concerns  about 
feasibility  |see,  e.g.,  Exs.  19-6,  19-8,  19- 
37. 19-43. 19-55.  19-74.  19-79,  19-84. 
115-3:  Tr.  433,  9/17/92;  Tr.  1591.  9/23/ 
92;  Tr.  1712-13.  9/24/92;  Tr.  2636-38, 
10/16/92).  Substitution  is  often  a  valid 
means  of  controlling  exposures  to  a 
particular  hazardous  chemical  when  a 
less  hazardous  substitute  is  available 
that  can  be  used  to  perform  a  similar 
function.  In  particular,  .some 
commenters  stated  that  there  are  no 
viable  substitutes  for  MC  products  used 
to  perform  particular  tasks.  These 
participants  argued  that  companies 
would  go  out  of  business  because  they 
would  be  unable  to  comply  with  the 
final  standard  in  a  feasible  way  (Exs. 
19-6  and  19-8].  In  addition,  one 
commenter  jEx.  19-8]  expressed 
concern  that  substitute  products  would 
pose  fire  hazards.  The  National  Tank 
Truck  Carriers.  Inc.  testified  [Tr.  1712. 
9/24/92): 

One  company  which  discontinued  the  use 
of  methylene  chloride  found  it  necessary  to 
supplement  the  methylene  chloride 
substitute  with  even  more  hazardous  acetone 
and  toluene  in  order  to  remove  the  residues 
from  the  trailers  and  containers  and  properly 
service  the  industry  by  providing  clean 
trailers. 

OSHA  has  determined  that  for  all 
application  groups,  compliance  with 
this  regulation  can  generally  be 
achieved  through  the  use  of  engineering 
controls  and  work  practices.  The 
Agency's  Final  Economic  Analysis 
estimated  the  cost  of  compliance 
assuming  that  almost  all  firms  would 
continue  using  MC  and  that  only  a  small 
fraction  of  firms  would  substitute  away 
from  MC.  OSHA  agrees  that,  in  an 
individual  establishment,  the  potential 
use  of  substitution  as  a  means  of  control 
must  be  evaluated  carefully  to  ensure 
that  the  magnitude  of  the  hazard  posed 
is  not  the  same  or  increased  as  a  result 
of  the  substitution.  For  some 
applications  described  in  this 
regulation,  many  substitutes  for  MC  are 
available  for  specific  applications  that 


do  not  pose  increased  health  or  safety 
hazards.  In  general,  however,  OSHA  has 
based  it  findings  of  feasibility  not  on  the 
ability  of  companies  in  the  affected 
sectors  to  substitute  away  from  MC  but 
on  their  ability  to  implement 
conventional  engineering  and  work 
practice  controls. 

In  addition  to  the  8-hour  TWA  PEL, 
OSHA  is  promulgating  a  short-term 
exposure  limit  (STEL)  of  125  ppm. 
measured  over  a  15-minute  period,  to 
protect  employees  from  the  acute 
toxicity  of  MC  and  its  metabolites.  The 
acute  toxicity  of  MC  is  characterized 
primarily  by  CNS  effects,  such  as 
decreased  alertness  and  coordination, 
headaches,  and  dizziness,  which  may 
lead,  in  turn,  to  accidents  on  the  job  as 
well  as  material  impairment  of  health. 
Absence  of  a  STEL  would  mean  that 
employees  could  be  exposed  to  up  to 
800  ppm  for  15  minutes.  Such  levels  are 
clearly  associated  with  central  nervous 
system  effects. 

MC  is  also  metabolized  to  carbon 
monoxide  (CO).  CO  produced  from  MC 
exposure  has  the  same  toxic  effects  in 
the  body  as  direct  exposure  to  CO  does. 
The  primary  toxic  effect  of  CO  is 
reduction  of  the  ability  of  the  blood  to 
carry  oxygen  to  the  tissues  of  the  body. 

In  the  body,  carbon  monoxide  is 
converted  to  carboxyhemoglobin. 
Background  levels  of 
carboxyhemoglobin  in  the  non-smoking 
U.S.  population  vary  from 
approximately  0.5%  to  2.0%. 
Carboxyhemoglobin  in  smokers  ranges 
from  approximately  3%  to  10%. 
Additional  body  burden  of  CO 
(carboxyhemoglobin)  due  to  MC  or 
direct  CO  exposure  can  have  adverse 
health  effects  on  affected  individuals. 
For  example,  exposure  to  relatively  low 
levels  of  carbon  monoxide  (for  example, 
levels  which  increase 
carboxyhemoglobin  by  2%)  reduced 
time  to  angina  in  patients  with  pre- 
existing heart  disease  exposed  to 
occupational  levels  of  CO  [Ex.  21-93). 
Exposure  of  pregnant  women  to  CO  has 
been  shown  to  produce  adverse  health 
effects  on  the  developing  fetus.  Workers 
with  anemia  or  other  blood 
abnormalities  may  be  at  increased  risk 
of  material  impairment  to  health 
because  of  an  already  decreased  oxygen- 
carrving  capacity. 

The  carbon  monoxide-mediated 
cardiac  effects  of  MC  exposure  are  of 
particular  concern  in  the  occupational 
setting  because  a  significant  fraction  of 
the  U.S.  working  population  (some 
investigators  estimate  30%  of  the  U.S. 
population)  has  silent  or  symptomatic 
heart  disease.  NIOSH  has  expressed 
concern  that  the  STEL  proposed  by 
OSHA  is  not  low  enough  to  protect 
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workers  from  the  adverse  central 
nervous  system  and  cardiac  effects  of 
MC. 

In  addition  to  reducing  risks  of 
cardiac  and  CNS  effects,  the  STEL  will 
also  '-nhance  employee  protection  from 
MC-induced  carcinogenesis  by  reducing 
total  exposure  to  MC  and  by  limiting  the 
metabolism  of  MC  by  the  GST  pathway 
(the  putative  carcinogenic  metabolic 
process).  Metabolic  evidence  suggests 
that  the  GST  pathway  produces  more 
than  proportionately  greater  quantities 
of  the  putative  carcinogenic  metabolite 
when  MC  concentrations  reach  levels  of 
about  100  ppm.  For  this  reason,  it  is 
important  to  limit  high  concentration, 
short  duration  exposures  to  MC.  Thus 
the  STEL  will  reduce  the  exposure- 
related  risks  of  acute  CNS  effects, 
episodes  of  carboxyhemoglobinemia, 
and  cancer. 

Another  advantage  in  requiring  a 
STEL  is  that  it  focuses  attention  on 
sources  of  MC  exposure  in  the 
workplace.  General  industrial  hygiene 
principles  state  that  a  well-controlled 
process  should  have  peaks  no  higher 
than  five  times  the  8-hour  TWA. 
Measurement  of  STEL  exposures  can 
indicate  point  sources  which  have 
unacceptably  high  MC  emissions  and 
help  the  employer  target  those  processes 
for  abatement.  This  can  be  an  efficient 
mechanism  to  concentrate  industrial 
hygiene  resources  on  those  emission 
sources  which,  when  controlled,  will 
reduce  total  employee  MC  exposure. 

In  addition,  it  has  been  established 
that  "[ijf  in  fact  a  STEL  would  further 
reduce  a  significant  health  risk  and  is 
feasible  to  implement,  then  the  OSH  Act 
(section  6(b)(5)]  compels  the  agency  to 
adopt  it  barring  alternative  avenues  to 
the  same  result."  (emphasis  in  the 
original)  Public  Citizen  Health  Research 
Group  V.  Tyson,  796  F.2d  1479,  1505 
(D.C.  Cir.  1986)  (Ethylene  oxide).  See 
also  Building  and  Construction  Trades 
Department.  AFL-CIO  v.  Brock,  838 
F.2d  1258, 1271  (D.C.  Cir.  1988) 
(Asbestos). 

In  summary,  many  commenters 
questioned  the  need  for  a  reduced  PEL, 
for  a  PEL  of  25  ppm,  and  for  the 
particular  8-hour  TWA  PEL-STEL 
combination  proposed  by  OSHA,  citing 
concerns  about  the  feasibility  of  these 
limits  and  the  ability  of  companies  to 
identify  controls  and/or  substitutes  to 
comply  with  them.  However,  as 
discussed  in  the  final  economic 
analysis,  OSHA  has  determined  that  it 
is  both  technologically  and 
economically  feasible  for  facilities  in  all 
affected  sectors  to  comply  with  the  final 
rule.  In  almost  every  case,  companies 
will  be  able  to  use  conventional 
engineering  controls  and  work  practices 


to  reduce  their  employees"  exposures  to 
these  levels.  In  addition,  many 
employers  will  find  that  substitution  is 
a  viable  approach  to  eliminating  the 
significant  risk  posed  to  workers  by  MC. 
As  the  economic  analysis  points  out, 
many  firms  in  many  of  the  covered 
industries  have  already  substituted 
away  from  MC,  and  have  enjoyed 
considerable  cost  savings  in  the  process. 
Finally,  it  is  important  not  to  lose  sight 
of  the  reasons  for  regulating  MC  in  the 
first  place:  this  substance  poses  a 
significant  risk  of  cancer,  central 
nervous  system  and  cardiac  effects,  and 
sensory  irritation  to  the  quarter  of  a 
million  workers  who  manufacture, 
formulate,  use,  or  transport  this 
substance  in  the  workplace. 

As  the  Quantitative  Risk  Assessment 
and  Significance  of  Risk  sections  of  the 
preamble  demonstrate,  the  cancer  risk 
remaining  at  an  8-hour  TvVA  PEL  of  25 
ppm  is  clearly  of  great  concern,  in  that 
it  exceeds  the  1/1000  level  indicated  by 
the  Supreme  Court  to  be  clearly 
significant.  OSHA  therefore  encourages 
employers  to  further  reduce  the  MC 
exposures  of  their  employees  wherever 
it  is  feasible  to  do  so.  Because  the 
residual  risk  remaining  at  25  ppm  is 
great,  the  Agency  intends  to  gather  data 
and  information  on  the  feasibility  of 
reducing  the  8-hour  TWA  PEL  to  reduce 
remaining  significant  risk  in  a  future 
rulemaking  dttion.  The  priority  assigned 
to  any  future  rulemaking  activity  will 
depend  in  large  measure  on  the 
prevailing  exposure  levels,  feasibility, 
scientific  advances  and  other 
information,  at  the  time  OSHA 
considers  further  proposals;  to  the 
extent  prevailing  levels  are  significantly 
below  25  ppm,  the  need  for  subsequent 
proposals  will  diminish. 

Paragraph  (dj  Exposure  Monitoring 

Paragraph  (d)  addres.ses  the  employee 
exposure  monitoring  requirements  for 
workplaces  where  employees  are 
exposed  to  MC.  As  discussed  in  the 
preamble  to  the  proposed  rule  (57  FR 
57118-20),  OSHA  requires  employee 
monitoring  to  facilitate  compliance  with 
the  PELs.  As  a  general  matter,  exposure 
monitoring  of  employee  exposure  to 
toxic  substances  is  a  well-recognized 
and  accepted  risk  management  tool.  The 
monitoring  provisions  of  this  final  MC 
standard  are  consistent  with  the 
monitoring  provisions  of  other  OSHA 
standards.  Section  6(b)(7)  of  the  OSH 
Act,  which  addresses  rulemaking 
requirements  for  hazardous  chemicals, 
requires  health  standards  to  include 
provisions  for  monitoring  employee 
exposures.  In  the  final  rule,  the 
exposure  monitoring  provisions  have 
been  reorganized  and  rewritten  to 


improve  their  clarity  and  readability 
The  substance  of  the  requirements  is 
essentially  the  same,  with  the  few 
exceptions  noted  below. 

The  provisions  of  proposed  paragraph 
(d)  elicited  a  considerable  amount  of 
comment  and  testimony.  Several 
mlemaking  participants  lEx.  19-57:  Tr. 
249,  9/17/92;  Tr.  458,  9/17/92;  Tr.  1711, 
9/24/921  stated  that  the  proposed 
requirements  for  exposure  monitoring 
would  impose  excessive  et;onomic 
b'  rdens  on  some  employers  (e.g..  paint 
strippers,  tank  cleaners).  However,  in 
the  final  rule  OSHA  has  structured  the 
exposure  monitoring  requirements  to 
minimize  the  burden  for  employers 
whose  employees  have  lower  exposures 
and  for  workplaces  where  groups  of 
employees  have  similar  exposures.  In 
addition,  the  Agency  has  included  some 
alternatives  to  the  initial  monitoring 
provisions  that  will  reduce  the  amount 
of  monitoring  required  for  some 
workplaces.  Ultimately,  however,  the 
Agency  has  determined  that  it  is 
essential  to  the  protection  of  exposed 
employees  that  exposure  levels  be 
quantified  in  order  to  select  and 
implement  the  proper  measures  to 
reduce  employee  exposures  to  MC. 

The  overall  rulemaking  record 
supports  the  need  for  exposure 
monitoring  to  ast:ertain  exposure  levels 
for  the  purpose  of  designing  appropriate 
protective  measures  for  employees.  In 
addition,  evidence  in  the  record 
indicates  that  the  exposure  monitoring 
requirements  are  economically  and 
technologically  feasible  for  firms  in  all 
of  the  affected  industry  sectors.  (See  the 
discussion  in  the  Final  Economic 
Analysis  [Ex.  1291.) 

Paragraph  (d)(1)  sets  forth  the  general 
requirements  that  apply  to  all 
monitoring  provisions.  Paragraph 
(d)(l)(i)  states  that  employers  must 
characterize  the  MC  exposure  of  each 
employee.  Employers  may  chose  one  of 
two  ways  to  determine  an  employees 
MC  exposure  level.  First,  the  employer 
can  take  a  personal  air  sample  in  the 
breathing  zone  of  each  affected 
employee.  This  approach  is  the  most 
precise  method  of  exposure  monitoring 
because  it  allows  each  employee's 
exposure  to  be  individually  ascertained 
However.  OSHA  recognizes  that  this 
approach  may  be  burdensome  for 
employers  with  many  employees. 
Therefore,  paragraph  (d)(l)(ii)  permits 
employers  to  establish  a  representative 
monitoring  scheme. 

Under  this  option,  a  personal 
breathing  zone  air  sample  may  be 
considered  representative  of  another 
employee's  8-hour  TWA  or  STEL 
exposure  if  the  following  conditions  are 
met.  First,  the  sampled  employee  must 
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be  that  employee  who  is  likely  to  have 
the  highest  MC  exposure  among  the 
employees  included  in  the  group  that  is 
to  he  represented  hy  the  sample 
Second,  if  the  employer  wishes  a 
sample  taken  on  an  employee  in  a  given 
job  on  one  work  shift  to  represent  the 
exposure  of  another  emplovee  in  the 
same  job  classifii:ation  on  another  siiift, 
the  employer  must  s<miple  at  least  one 
employee  in  each  job  classification  in 
each  work  area  during  every  work  shift. 
Paragraph  (d)(l)(ii)  also  contauis  an 
exception  under  which  a  personal 
breathing  zone  sample  taken  on  one 
employee  in  one  job  classification  in  a 
given  work  area  and  on  a  particular  shift 
will  be  considered  representative  of  the 
exposure  of  employees  on  other  shifts, 
where  the  employer  documents  that  the 
tasks  performed  and  conditions  in  the 
workplace  are  similar  for  all  employees 
whose  exposures  are  represented. 

The  provision  for  representative 
sampling,  which  is  very  similar  to  the 
corresponding  provision  of  the 
proposed  rule,  eliminates  unnecessary 
monitoring  and  thus  further  improves 
the  cost-effectiveness  of  the  standard.  In 
a  change  from  the  proposal,  the  final 
standard  also  allows  employers  to  use 
representative  monitoring  to  comply 
with  the  standard's  requirement  for 
initial  monitoring.  OSHA  believes  that 
representative  initial  monitoring  is 
appropriate  in  those  cases  where  the 
employer  can  accurately  determine 
which  employees  are  likely  to  have 
similar  exposures. 

The  accuracy  of  the  methods  used  to 
perform  exposure  monitoring  is 
addressed  under  paragraph  (d)(l)(iii). 
For  monitoring  of  airborne 
concentrations  above  the  8-hour  T^VA 
PEL  or  the  STEL,  the  results  must  be 
accurate  within  plus  or  minus  25 
percent  at  a  confidence  level  of  95 
percent.  Where  concentrations  are  above 
the  action  level  but  at  or  below  the  PEL, 
the  accuracy  must  be  within  plus  or 
minus  35  percent  at  a  confidence  level 
of  95  percent. 

Methods  of  measurement  are 
presently  available  that  can  dete<:t  MC 
within  these  limits.  One  such  method  is 
OSHA  method  80,  which  has  a  limit  of 
deteciion  of  0.201  ppm.  Copies  of  this 
method  are  available  from  OSHA  and 
can  be  downloaded  from  OSHA's  World 
Wide  Web  site  on  the  Internet  at 
"http.www.osha.gov/.  "  Sampling  and 
analysis  may  also  be  performed  by 
portable  direct  reading  instruments, 
real-time  continuous  monitoring 
systems,  passive  dosimeters  or  other 
methods  tfiat  meet  the  accuracy  and 
precision  requirements  of  the  standard 
under  the  partic:ular  conditions  whi(.h 
exist  at  the  employer's  worksite. 


Paragraph  (dK2)  requires  employers  to 
make  an  initial  determination  of 
affected  employees'  exposure  to  MC. 
OSHA  anticipates  that  most  employers 
will  need  to  perform  monitoring  in 
order  to  characterize  employee  exposure 
and  has  framed  the  rule  accordingly. 
The  standard  allows  employers  to 
characterize  their  emplovee  exposures 
using  other  means,  providing  that  they 
can  meet  the  requirements  for  such 
other  means  presented  in  the  standard. 
For  example,  as  discussed  above,  some 
employers  may  have  objective  data  that 
establishes  that  employees  will  not  be 
exposed  above  the  action  level  or  the 
STEL  under  reasonably  foreseeable 
circumstances.  Some  employers    ' 
generate  such  data  them.selves,  while 
others  rely  on  information  provided  by 
the  manufacturer  or  supplier. 
Accordingly,  paragraph  (d)(2)(i) 
provides  that  employers  can  rely  on 
objective  data  in  certain  circumstances 
in  lieu  of  performing  initial  monitoring. 
The  objective  data  must  represent  the 
highest  MC  exposures  likely  to  occur 
under  reasonably  foreseeable  conditions 
of  proccessing.  use,  or  handling  in  the 
workplace,  and  the  employer  must 
document  the  objective  data  relied  on 
(see  paragraph  (m)).  This  provision 
corresponds  to  proposed  paragraph 
(a)(2),  which  was  the  subject  of  several 
comments  [Exs.  19-14.  ig-.ll,  19-57). 

Occidental  Chemical  testtfied  [Tr. 
2010  and  2023,  10/14/921  that  OSHA 
should  expand  the  propo.sed  objective 
data  exemption  so  that  mixtures  with 
less  than  one  percent  MC  would  be 
excluded  from  the  scope  of  the  MC 
standard.  The  Hazard  Communication 
Standard  (HCS)  addresses  mixture 
composition  for  the  purpose  of 
identifying  those  constituents  and 
concentrations  that  impart  their 
hazardous  characteristics  to  the  mixture 
as  a  whole.  According  to  the  HCS, 
carcinogenic  substances  such  as  MC  are 
considered  to  impart  their  carcinogenic 
characteristics  to  the  mixture  if  they  are 
present  in  concentrations  of  more  than 
one-tenth  of  one  perc;ent  or  can  be 
released  in  concentrations  that  exceed 
an  existing  PEL.  This  is  a  much  more 
protective  requirement  than  that 
suggested  by  Occidental,  and  the 
Agency  believes  it  would  be 
inappropriate  to  lessen  the  protections 
provided  to  employees  under  the  HCS 
in  this  substance-specific  MC  standard. 
Therefore,  OSHA  has  not  made  the 
suggested  change. 

In  addition,  OSHA  recogn      s  that  it 
would  be  unreasonable  to  re-     ire  initial 
monitoring  under  this  stand.     ;  where 
employers  have  already  performed  the 
monitoring  needed  to  characterize 
employee  exposure.  Paragraph  (d)(2)(ii) 


allows  employers  who  have  monitored 
their  employees'  exposures  to  MC 
within  one  year  prior  to  April  10,  1997 
and  that  monitoring  complies  with  the 
accuracy  and  other  requirements  for 
monitoring  contained  in  the  final  rule, 
to  designate  such  monitoring  results  as 
sufficient  in  lieu  of  performing  the 
initial  monitoring. 

Dow  Chemical  Co.  (Ex.  19-31] 
commented  that  OSHA  should  allow 
monitoring  data  collected  as  much  as 
two  years  prior  to  the  effective  date  of 
the  final  rule  to  qualify  as  initial 
monitoring  data.  The  Agency  believes 
that  data  more  than  a  year  old  would  be 
unlikely  to  provide  a  reliable  basis  for 
characterizing  employee  exposure, 
because  workplace  conditions  may  well 
have  changed  since  such  data  were 
collected.  Accordingly,  the  Agency  has 
not  made  the  suggested  change. 

Addressing  this  point,  Scott 
Schneider  of  the  International  Union  of 
Electronic,  Electrical,  Salaried,  Machine 
and  Furniture  Workers  (lUE)  testified 
(Tr.  531,  9/18/92}  as  follows: 

While  we  support  the  requirements  for 
exposure  monitoring  that  were  proposed,  we 
have  reservations  about  section  (d)(2)(ii) 
regarding  the  use  of  "earlier  monitoring 
results"  to  satisfy  the  initial  monitoring 
requirements.  OSHA  must  specify  exactly 
which  requirements  the  data  must  meet,  in 
terms  of  both  quality  and  quantity. 
Otherwise,  it  will  be  an  enormous  loophole 
for  companies  to  avoid  monitoring. 

The  International  Brotherhood  of 
Painters  &  Allied  Trades  (IBP AT)  agreed 
with  Mr.  Schneider;  the  union  stated 
that  the  use  of  "historical  monitoring 
data  to  characterize  exposures  for 
similar  processes  *   *   *  may  lead  to 
erroneous  estimates  of  actual 
exposures"  [Ex.  19-23!.  OSHA  believes 
that  the  concerns  of  these  commenters 
have  been  addressed  in  the  final  rule 
because,  to  be  acceptable  under  the 
standard,  any  previously  gathered 
exposure  data  must  meet  the  analytical, 
sampling,  and  other  requirements 
specified  for  initial  monitoring. 

A  number  of  commenters  addressed 
the  application  of  monitoring 
requirements  in  construction  [Ex.  19- 
23;  Tr.  544-45,  9/18/92;  Tr.  814-17.  9/ 
21/92;  and  Tr.  1377-80,  9/23/92).  OSHA 
agrees  that  conditions  on  construction 
sites  often  present  special  industrial 
hygiene  and  monitoring  problems, 
particularly  since  the  job  may  be 
completed  before  sampling  results  taken 
by  conventional  personal  monitoring 
methods  have  been  returned  from  the 
laboratory.  For  example,  IBPAT  [Ex.  19- 
23)  pointed  to  the  exposure  variability 
that  typifies  construction  sites,  noting 
that  weather,  a  highly  transient 
workforce,  and  other  Factors  often 
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complicate  accurate  characterization  of 
construction  worker  exposures.  OSHA's 
Advisory  Committee  for  Construction 
Safety  and  Health  (ACCSH)  and  other 
participants  suggested  that  OSHA  allow 
the  use  of  direct-reading  instruments  to 
address  this  problem  [ACCSH  Tr.  100- 
103,  7/28/92;  Workgroup  report,  pp.  3- 
4;  Tr.  814-818,  9/21/92;  Tr.  1377-1382, 
9/23/92). 

In  response  to  these  comments,  the 
final  rule  has  been  revised  to  allow  the 
use  of  such  instruments  where 
employees  are  exposed  to  MC  on  fewer 
than  30  days  within  a  given  year.  This 
means  that  construction  employers  who 
are  involved  in  short-term  construction 
projects  will  be  able  to  use  these 
instruments  to  characterize  the  MC 
exposures  of  their  employees.  Paragraph 
(d)(2)(iii),  which  addresses  transient 
workplaces  or  work  operations  where 
employees  are  exposed  on  fewer  than  30 
days  a  year,  permits  employers  to  use 
direct  reading  in.struments  such  as 
detector  tubes  to  estimate  exposure  and 
determine  what  protective  measures  to 
provide  to  their  MC-exposed  employees. 
Although  these  simple  measurement 
tools  often  do  not  meet  the  accuracy 
requirements  that  other  types  of 
monitoring  methods  do,  they  have  the 
advantage  of  immediate  results  and  thus 


allow  employers  to  provide  protection 
immediately.  OSHA  believes  that  this 
provision  is  responsive  to  the  comments 
discussed  above  and  repre.sents  an 
effective  solution  to  a  difficult  worker 
protection  problem. 

Paragraph  (d)(3)  addresses  periodic 
monitoring.  Table  X-1,  below,  which 
corresponds  to  Table  1  of  paragraph 
(d)(3),  displays  the  various  monitoring 
scenarios  possible  under  the  hnal  rule's 
periodic  monitoring  requirements. 
VVhen  the  initial  determination  shows 
employee  exposures  to  be  at  or  above 
the  action  level  or  above  the  STEL,  the 
employer  is  required  to  establish  a 
periodic  monitoring  program.  The  8- 
hour  TWA  monitoring  is  to  be  done 
every  six  months  if  exposures  are  at  or 
above  the  action  level  but  at  or  below 
the  8-hour  TWA  PEL  and  the  STEL.  The 
8-hour  TWA  or  STEL  monitoring  must 
be  done  every  three  months  if  the  initial 
determination  or  subsequent  monitoring 
shows  results  that  are  above  the  8-hour 
TWA  PEL  or  the  STEL,  respectively.  If 
two  consecutive  subsequent  monitoring 
results  taken  at  least  seven  days  apart 
show  that  exposures  have  decreased  to 
or  below  the  8-hour  TWA  PEL,  but 
above  the  action  level,  the  frequency 
may  be  decreased  to  every  six  months 
Eight-hour  TWA  monitoring  may  be 


terminated  when  two  consecutive 
monitoring  results  taken  at  least  seven 
days  apart  show  that  exposures  are 
below  the  action  level.  STEL  monitoring 
may  be  terminated  when  two 
consecutive  monitoring  results  taken  at 
least  seven  days  apart  show  that 
exposures  are  at  or  below  the  STEL  I  See 
note  to  paragraph  (d)(3)). 

There  are  six  possible  initial 
determination  exposure  scenarios,  or 
combinations  of  8-hour  TW.A  and  short- 
term  exposures,  that  determine  the 
frequency  o  required  monitoring.  Table 
X-1  below  i  sts  these  six  exposure 
scenarios,  along  with  their  monitoring 
frequencies.  As  shown  by  Table  X-1. 
the  action  level  trigger  largely 
determines  whether  employers  must 
monitor  em    oyee  exposure  to  MC  The 
only  exception  is  the  Scenario  \n  which 
8-hour  TWA  exposures  are  below  the 
action  level  and  short-term  exposures 
are  above  the  STEL.  In  this  case, 
exceeding  th  ■  STEL  obligates  employers 
to  monitor  short-term  exposures  four 
times  per  ye"r  at  those  job  locations 
where  the  STEL  was  exceeded,  but 
employers  are  not  required  to  monitor  8- 
hour  TWA  exposures  at  those  job 
locations. 


Table  X-1.— Six  Initial  Determination  Exposure  Scenarios  and  Their  Associated  Monitoring  Frequencies 


—  1 

Exposure  Scenario 

Required  Monrtonng  Activity 

Below  the  action  level  and  at  or  below  ttie  STEL                        

No  8-hour  TWA  or  STEL  monitonng  required 

Below  the  action  level  and  above  the  STEL  

No  &-hour  TWA  monitonng  required;  monitor  STEL  exposures 

every 

three  months. 

At  or  above  ttie  action  level,  at  or  below  the  TWA.  and  at  or  t)e(ow  the 

Monitor  S-hour  TWA  exposures  every  six  montt\s. 

STEL. 

At  or  above  the  action  level,  at  or  below  the  TWA,  and  atxjve  the  STEL 

Monitor  8-hour  TWA  exposures  every  six  months  and  monitor 
exposures  every  three  months. 

SIbL 

Atx)ve  the  TWA  and  at  or  t)etow  the  STEL 

Monitor  8-hour  TWA  exposures  every  three  months 

Atx)ve  the  TWA  and  atxjve  the  STEL  

Monitor  8-hour  TWA   exposures  and  STEL   exposures  every 
months. 

three 

Several  commenters  stated  that  the 
proposal  required  unnecessarily 
frequent  monitoring  (Exs.  19-25,  19-26, 
19-28,  19-30,  19-31,  and  1<^57].  Some 
commenters  [Exs.  19-30,  19-31)  said 
that  the  frequency  of  monitoring  should 
be  the  same  as  that  in  the  benzene 
standard  (29  CFR  1910.1028  (e)(3)), 
since  frequent  monitoring  does  nothing 
to  reduce  or  control  exposures.  The 
benzene  standard  requires  monitoring  at 
least  every  six  months  if  employee 
exposure  exceeds  the  8-hour  TWA,  at 
least  every  year  if  exposure  is  at  or 
above  the  action  level  but  at  or  below 
the  8-hour  TWA,  and  "as  necessary"  to 
evaluate  short-term  exposures.  OSHA 
believes  that  MC  exposure  is  highly 
variable  due  to  the  substance's  volatility 


(vapor  pressure  =  350  mmHg  at  20  C. 
compared  with  a  vapor  pressure  for 
benzene  of  75  mmHg  at  the  same 
temperature)  and  the  way  that  it  is 
commonly  used  (e.g.,  in  manual 
applications),  and  that  reducing  the 
frequency  of  exposure  monitoring  could 
therefore  result  in  inadequate  employee 
protection.  The  frequency  of  monitoring 
required  by  this  MC  standard  is  similar 
to  that  in  other  OSHA  standards  such  as 
Ethylene  Oxide  (29  CFR  1910.1047).  and 
is  sufficient  to  characterize  employee 
exposure  and  to  evaluate  the 
effectiveness  of  exposure  control 
strategies. 

The  Advisory  Committee  on 
Construction  Safety  and  Health 
suggested  that  OSHA  trigger  exposure 


monitoring  by  .requency  of  use  as  well 
as  the  exposure  level.  OSHA  believes, 
however,  that  the  magnitude  of  an 
employee's     ^posure  is  the  appropriate 
determinant  of  monitoring  frequency 
(and  the  selection  of  protective 
measures  based  on  the  results  of  that 
monitonng)  because  it  is  cumulative  MC 
dose,  not  frequency  of  use.  that 
determines  the  significance  of  the  risk  to 
which  employees  are  exposed. 
Therefore,  the  Agency  has  not  made  the 
suggested  change. 

The  Polvurethane  Foam  Association 
(PFA)  [Ex.'  19-39)  questioned  the 
necessity  of  requiring  exposure 
monitoring  at  the  action  level. 
.According  to  the  PFA  [Ex.  19-39|,  '.^n 
action  level  of  12.5  ppm  would  require 
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that  workers  be  monitored  at  a  level  that 
has  only  a  remote  health  risk  associated 
with  it.  The  costs  of  such  monitoring, 
however,  would  be  significant."  OSHA 
disagrees  strongly  with  the  PFA's 
analysis  of  the  significance  of  the  risk 
remaining  at  the  action  level.  As 
discussed  in  the  Significance  of  Ri.sk 
and  Economic  Analysis  sections  of  this 
preamble,  only  feasibility  has 
constrained  the  Agency  from  reducing 
the  8-hour  TWA  PEL  in  the  final  rule  to 
levels  below  the  action  level,  because 
even  at  10  ppm,  the  risk  remaining  is 
significant.  That  is,  an  employee 
exposed  to  an  MC  concentration  of  10 
ppm  as  an  8-hour  TWA  over  a  working 
lifetime  would  still  be  at  significant  risk 
of  dying  of  MC-induced  cancer. 

Under  paragraph  (d)(41(i].  employers 
are  required  to  perform  addilional 
monitoring  when  workplace  conditions 
change  or  there  is  an  indication  that 
employee  exposures  may  have 
increased.  Paragraph  (d)l4)(ii)  requires 
that,  where  exposure  monitoring  is 
performed  due  to  a  spill,  leak,  rupture 
or  equipment  breakdown,  the  employer 
must  clean  up  the  MC  and  perform 
repairs  and  then  monitor  MC  levels.  The 
changes  referred  to  in  these  provisions 
would  include  deliberate  changes,  such 
as  a  process  or  production  change,  or 
unexpected  changes,  .such  as  a  leak, 
rupture,  or  other  breakdown.  In  the  case 
of  the  latter,  the  employer  is  to  perform 
the  monitoring  after  taking  whatever 
immediate  action  is  required  to  clean-up 
or  repair  the  equipment  or  source  of 
exposure.  OSHA  recognizes  that  such 
occurrences  can  result  in  very  high 
exposures.  Several  rulemaking 
participants  |Exs.  19-.31.  19-57,  Tr. 
2035,  10/14/92)  stated  that  remonitoring 
is  not  necessary  after  a  spill  or  leak 
since  MC  has  a  high  vapor  pressure, 
there  would  be  no  visible  residual  MC 
and  no  opportunity  for  significant 
exposure.  However.  OSHA  believes  that 
such  remonitoring  is  an  appropriate  way 
to  ascertain  if  proper  corret:tive  methods 
have  been  instituted  and  if  the 
magnitude  of  an  employee's  exposure 
has  changed  significantly  as  a  result  of 
the  leak  or  spill. 

Employees  are  to  be  notified  in 
writing  of  the  results  of  exposure 
monitoring  under  paragraph  (d)(5).  This 
is  to  be  done  within  15  working  days  of 
the  time  the  employer  receives  the 
monitoring  results,  and  can  be  done 
either  individually  or  by  posting.  When 
the  results  show  that  the  8-hour  TWA 
PEL  or  the  STEL  has  been  exceeded,  the 
employer  must  also  notify  employees  of 
the  corrective  action  being  taken,  and 
the  schedule  for  completion  of  the 
action.  This  provisibrl  is  effedively 


identical  to  the  corresponding  provision 
of  the  proposed  rule. 

One  commenter  |Ex.  19-49]  argued 
that  15  working  days  is  not  enough  time 
to  develop  correc:tive  actions,  especially 
where  engineering  controls  are 
involved.  OSHA  believes  that  this 
comment  misunderstands  the 
requirement,  which  merely  states  that 
employers  are  required  to  "describe  the 
corrective  action  being  taken  *   *   *  and 
the  schedule  for  completion  of  this 
action."  The  Agency  believes  that  15 
working  days  is  adequate  time  for  the 
employer  to  make  a  preliminary 
assessment  that  includes  the  immediate 
steps  being  taken  to  reduce  employee 
exposure,  such  as  utilization  of  air- 
supplied  respirators,  and  the  employer's 
plan  for  implementing  permanent 
controls  and/or  work  practices.  This 
requirement  is  neces.sary  to  assure 
employees  that  the  employer  is  making 
efforts  to  furnish  them  with  a  safe  and 
healthful  work  environment,  in 
acxordance  with  section  8(c)(3)  of  the 
Act.  OSHA  would  expect  employers  to 
update  the  notification  when  plans  for 
permanent  controls  are  made. 

Employees  or  their  designated 
representatives  are  provided  by 
paragraph  (d)(6)  with  the  opportunity  to 
ob.serve  any  required  monitoring  of 
employee  exposure  to  MC.  This 
provision  is  required  by  section  8(c)(3) 
of  the  Act  (29  U.S.C.  657(c)(3)).  It  was 
relocated  to  paragraph  (d)(6)  of  the  final 
rule  from  proposed  paragraph  (1)  to 
consolidate  all  of  the  exposure 
monitoring  requirements  in  one  place. 
The  observer,  whether  an  employee  or 
a  designated  representative,  must  be 
provided  (at  no  cost  to  the  observer) 
with  any  personal  protec;tive  clothing  or 
equipment  required  to  be  worn  by 
employees  working  in  the  area  that  is 
being  monitored,  and  must  additionally 
comply  with  all  other  applicable  safety 
and  health  procedures.  These  provisions 
of  the  final  rule  are  identical  to  those  of 
the  proposed  rule. 

As  noted  above,  OSHA  rec-eived  a 
number  of  comments  on  the  monitoring 
provisions  proposed  in  the  NPRM.  For 
example,  Occidental  Chemical 
Corporation  requested  that  OSHA 
c;onsider  using  what  they  termed 
"exposure  assessment  "  rather  than 
monitoring,  testifying  |Tr.  2012-2013. 
10/14/921  as  follows: 

IHiistead  of  just  looking  hI  monitoring, 
wtiich  is  in  the  middle  of  the  pr(K:ess, 
exposure  assessment  Icxiks  at  a  basic  *   *   » 
rharacterization:  What  is  the  characterization 
of  thf  work  torce?  What  is  the 
characterization  of  the  workplace?  What  is 
the  characterization  of  the  contaminants  in 
the  workplace?  All  of  that  is  weighed 
together,  it's  a  collection  of  information. 


The  next  step,  then,  is  to  interpret  that 
information  and  determine  what  are  the 
actual  exposure  levels,  what  category  would 
they  fit  into  *   *    *,  If,  at  that  point,  and  this 
is  still  just  a  paper  exercise  based  on  that 
information,  you  *   *   *  conclude  that 
exposures  [are]  unacceptable  •   •   *  you  act. 
You  may  conclude  that  you  have  insufficient 
data  and  you'd  like  to  monitor.  Or  you  may 
conclude  the  data  are  acceptable:  in  this  case, 
you  would  act  and  *   *   *  change  something 
and  go  through  the  process  again.  Or,  in  the 
case  they  [employee  exposures  I  are 
acceptable.  *   *   •  you  would  document  that 
it  is  acceptable  and  then  reevaluate  at  some 
regular  frequency,  say  annually  or  something 
like  that. 

In  response  to  this  comment,  OSHA 
notes  that  nothing  in  the  standard 
prevents  employers  from  conducting 
exposure  assessments'.  Indeed,  the  fact 
that  the  final  standard  allows  employers 
to  use  objective  data  and  recent  (within 
the  past  year)  exposure  data  are  both 
examples  of  the  kinds  of  evaluation 
made  by  industrial  hygienists 
performing  exposure  assessments.  An 
employer  unable  to  avail  himself  or 
herself  of  the  exclusions  to  initial 
monitoring  offered  by  the  standard 
would  logically  move  to  the  next  step  in 
the  exposure  assessment  process:  the 
direct  monitoring  of  employees' 
exposures  to  MC.  Thus  the  final  rule,  far 
from  interfering  with  exposure 
assessment,  actually  both  reflects  this 
process  and  encourages  employers  to 
engage  in  such  assessments  themselves. 

Paragraph  (e)  Regulated  Areas 

Paragraph  (e)(1)  requires  employers  to 
establish  a  regulated  area  wherever  an 
employee's  exposure  to  airborne 
concentrations  of  MC  exceeds  or  can  be 
reasonably  expected  to  exceed  either  the 
8-hour  TWA  PEL  or  the  STEL.  This 
paragraph  was  changed  slightly  from  the 
proposal  to  clarify  that  OSHA  is 
concerned  with  employee  exposures 
that  can  reasonably  be  anticipated  to 
exceed  one  of  the  PELs.  rather  than 
excessive  exposures  that  "may"  occur. 
Regulated  areas  can  be  either  temporary 
or  permanent,  depending  on  the 
characteristics  of  a  given  workplace. 
Such  areas  are  required  by  the  standard 
to  reduce  employee  exposures  and  to 
alert  employees  to  those  areas  in  the 
workplace  that  present  the  greatest 
danger  of  MC  overexposures. 

Paragraph  (e){2)  limits  access  to 
regulated  areas  to  authorized  persons  (a 
term  which  is  defined  in  the  definitions 
paragraph  (b)).  This  provision  applies 
when  either  the  TWA  PEL  or  STEL  is 
exceeded  or  can  reasonably  be  expected 
to  be  exceeded.  OSHA  believes  that  the 
establishment  of  a  regulated  area  will 
help  to  ensure  that  employees  are  aware 
of  areas  in  the  workplace  where  MC 
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levels  are  above  the  8-hour  TWA  PEL  or 
STEL.  OSHA  believes  that  regulated 
areas  are  an  effective  means  of  limiting 
the  risks  of  high  exposures  to  substances 
suspected  of  being  carcinogenic  to 
humans  to  as  few  employees  as 
possible.  • 

Comments  from  Bristol-Myers  Squibb 
(Ex.  19-14)  suggested  that  OSHA  delete 
the  regulated  area  concept  from  the 
standard  and  replace  it  with  a 
"regulated  job  classification"  for  jobs 
exceeding  the  PEL  and  a  "regulated 
procedure"  for  procedures  exceeding 
the  STEL.  This  commenter's  rationale 
was  that  since  airborne  concentrations 
are  measured  by  personal  monitoring 
and  by  job  classification,  it  does  not 
make  sense  to  define  an  "area"  of 
exposure.  OSHA  does  not  agree,  for  a 
number  of  reasons.  First,  in  many 
workplaces,  specific  areas,  such  as 
quality  control  monitoring  stations, 
mixing  tanks,  cutoff  saw  stations,  spray 
booths,  etc.,  are  known  to  be  associated 
with  high  levels  of  MC  on  a  routine 
basis,  and  demarcating  these  areas 
protects  employees  by  making  them 
aware  of  the  potential  for  these 
exposures  in  these  locations.  Second,  it 
is  standard  industrial  hygiene  practice 
to  use  area  monitoring  to  identify  areas 
of  exceptionally  high  exposures  so  that 
all  non-authorized  employees  can  be 
protected  from  overexposure.  Finally, 
OSHA  does  not  believe  that  the 
approach  suggested  by  Bristol-Myers 
has  the  same  potential  to  alert 
employees  to  the  presence  of  high 
airborne  concentrations  that  a 
demarcated  area  does,  and  therefore 
believes  that  the  suggested  change 
would  not  provide  equivalent  protection 
from  overexposure. 

The  Laborers'  Safety  and  Health  Fund 
of  North  America  [Tr.  1378-79,  9/23/92) 
testified  that,  in  construction,  a 
regulated  area  should  be  established 
wherever  MC  is  used.  Although  there 
are  many  uses  of  MC  on  construction 
sites  that  may  warrant  establishing 
regulated  areas,  there  are  also 
engineering  controls  available  (for 
example,  portable  ventilation)  which 
may  reduce  employee  exposures  so  that 
a  regulated  area  would  be  unneccessary. 
OSHA  believes  that  employers  should 
not  be  required  to  establish  regulated 
areas  unless  potential  exposure  levels 
warrant  them.  The  Agency  also  beUeves 
that  the  employer  is  in  the  best  position 
to  determine  whether  the  exposures 
from  a  particular  MC  application  will 
warrant  establishing  regulated  areas  at  a 
particular  work  site.  The  Advisory 
Committee  on  Construction  Safety  and 
Health  also  suggested  that  the 
estabUshment  of  regulated  areas  could 
replace  some  of  th^  standard's 


monitoring  requirements  (Ex.  21-69).  As 
discussed  previously,  however,  OSHA 
believes  that  both  employers  and 
employees  benefit  from  knowing  what 
exposures  to  MC  are  in  a  given 
workplace  or  on  a  specific  job 
assignment.  OSHA  has  therefore  not 
revised  the  final  rule's  requirement  for 
regulated  areas  in  locations  where 
exposures  exceed  or  can  reasonably  be 
expected  to  exceed  either  or  both  of  the 
PELS. 

The  proposal  would  have  required 
that  employers  supply  employees 
entering  regulated  areas  with 
appropriate  respiratory  protection  and 
ensure  its  use  in  such  areas  at  all  times. 
Several  commenters  (Exs.  19-25,  19-31 
and  19-49]  argued  that  respirator  use  in 
such  areas  should  be  required  only  if 
occupational  exposures  in  such  areas 
either  exceeded  the  8-hour  TWA  PEL  or 
the  STEL  or  could  reasonably  be 
expected  to  exceed  one  or  both  of  these 
limits.  OSHA  agrees  with  these 
commenters  and  has  revised  the  final 
rule  accordingly.  Paragraph  (e)(3)  states 
that  employers  must  supply  a  respirator 
to  each  person  who  enters  a  regulated 
area,  but  shall  require  each  affected 
employee  to  use  tiiat  respirator  only  if 
MC  exposures  are  likely  to  exceed  the 
8-  hour  TWA  PEL  or  STEL.  Thus,  not  all 
workers  in  regulated  areas  will  be 
required  to  wear  respirators  in  regulated 
areas  at  all  times. 

For  example,  under  the  final  rule,  an 
employer  would  be  required  to 
demarcate  the  area  around  a  cutoff  saw 
operator's  work  station  in  a  foam 
blowing  plant  as  a  regulated  area  and  to 
train  the  operator  to  recognize  the  area 
as  regulated;  however,  the  operator 
would  only  be  required  to  wear  a 
respirator  in  the  area  at  times  when  the 
foam  "bun"  was  coming  out  of  the 
tunnel  for  cutting.  The  employer  would 
demarcate  the  area  because  he  or  she 
recognizes,  based  on  monitoring  results 
for  the  cutoff  saw  operator,  that  this 
work  station  is  one  where  the  8-hour 
TWA  PEL  is  regularly  exceeded  during 
foam  blowing  operations.  Because  of  the 
intermittent  nature  of  many  foam 
blowing  operations,  however, 
respirators  would  need  to  be  worn  by 
the  operator  (or  other  workers  assisting 
the  operator)  only  when  foam  was 
actually  being  blown.  This  example 
assumes  that  foam  blowing  operations 
are  intermittent  and  that  exposures  at 
the  cutoff  saw  would  exceed  the  PELs 
only  during  foam  blowing,  although  this 
may  not  be  the  case  in  all  plants  or  at 
all  times.  In  facilities  where  foam  is 
blown  continually  and  the  saw  operator 
is  stationed  at  the  end  of  the  tunnel  over 
the  full  shift,  respiratory  protection 
would  likely  be  required  to  be  worn  in 


the  regulated  area  at  all  times  because 
exposures  would  routinely  exceed  the 
PEL  in  that  area. 

Under  paragraph  (e)(4),  which  has 
been  added  to  the  final  rule,  the 
employer  shall  ensure  that,  within  a 
regulated  area,  employees  do  not  engage 
in  non-work  activities  which  may 
increase  dermal  or  oral  MC  exposure. 
This  provision  indicates  that  such  non- 
work  activities  as  eating,  drinking, 
smoking,  taking  medication,  applying 
lotions  or  cosmetics  or  storing  such 
products  in  regulated  areas  are 
prohibited.  Proposed  paragraph  (e)(4) 
has  been  promulgated  as  final  rule 
paragraph  (e)(6),  as  discussed  below. 

In  addition,  under  paragraph  (e)(5), 
which  has  been  added  to  the  final  rule, 
the  employer  shall  ensure  that 
employees  who  are  wearing  respirators 
do  not  engage  in  activities  (such  as 
taking  medication  or  chewing  gum  or 
tobacco)  which  interfere  with  respirator 
seal  or  performance.  Proposed 
paragraph  (e)(5)  has  been  promulgated 
as  final  rule  paragraph  (e)(7),  as 
discussed  below. 

Final  rule  paragraphs  (e)(4)  and  (e)(5) 
are  based  on  the  response  to  NPRM 
Issue  41  (56  FR  57043)  which  indicated 
that  OSHA  was  considering  a  provision 
to  prohibit  activities  such  as  eating, 
drinking,  smoking,  etc.  in  regulated 
areas  and  askef'  for  comments  on  this 
subject.  This  prohibition  was  supported 
by  some  rulemaking  participants  (Ex. 
19-36,  Tr.  1379,  9/23/92).  OSHA  notes 
that  it  is  standard  industrial  hygiene 
practice  to  limit  such  activities  in 
regulated  areas,  both  because  employees 
should  be  aware  at  all  times  that  they 
are  working  in  a  high-  exposure  area 
and  because  of  heahh  concerns.  Among 
other  things,  since  respirators  are 
generally  (although  not  always)  required 
to  be  worn  in  regulated  areas,  engaging 
in  the  prohibited  activities  while 
wearing  respirators  might  interfere  with 
the  respirator  seal,  placement  or 
performance,  thus  reducing  the 
effectiveness  of  the  respirator. 
Furthermore,  in  the  case  of  MC, 
smoking  while  beiiig  exposed  to  high 
MC  concentrations  (such  as  those 
prevailing  in  regulated  areas)  is 
particularly  hazardous  because  MC  is 
metabolized  to  CO  in  the  body  and  leads 
to  carboxyhemoglobinemia,  a 
potentially  life-threatening  condition  for 
some  individuals,  e.g.,  those  with  silent 
or  symptomatic  heart  disease.  Other 
OSHA  health  standards  (e.g.,  asbestos, 
cadmium,  ethylene  oxide)  have 
included  similar  prohibitions,  and 
OSHA  has  concluded,  based  on  the 
reasons  discussed  above  and  the 
Agency's  experience  with  other 
standards,  that  including  these 
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provision.s  in  the  final  MC  standard  is 
appropriate. 

OSHA  has  broadened  the  language 
and  separated  it  into  two  provisions 
(paragraphs  (e)(4)  and  (e)(.")))  to 
differentiate  the  types  of  activities 
which  would  generallv  not  he  allowed 
in  a  regulated  area  and  those  which 
would  interfere  with  the  effective  use  of 
rt;spirator\-  protection.  This  is  consistent 
with  OSHA's  intent  in  this  rule  to  allow 
establishment  of  regulated  areas,  but 
rt'quire  respirator  u.se  onlv  when  the  8- 
hour  TWA  PEL  or  STEL  is  likely  to  be 
excetjded 

Paragraph  (e)(fi).  which  is  es.sentially 
uiu:hanged  from  the  proposed 
provision,  requires  employers  to 
demarcate  their  regulated  areas,  but  if 
does  not  specify  how  this  is  to  be  done 
as  long  as  employees  are  aware  of  the 
location  of  the  area  and  access  to  it  is 
thus  minimized.  Factors  that  the  Agency 
believes  are  appropriate  for  employers 
to  consider  in  determinmg  how  to 
(iemarc:ate  their  areas  include  the 
configuration  of  the  area,  whether  the 
regulated  area  is  permanent,  the 
airborne  MC  concentration  present  in 
the  area,  the  number  of  employees  in 
adjacent  areas,  and  the  period  of  time 
the  area  is  expected  to  have  exposure 
levels  above  the  PEL  or  STEL. 
Permitting  employers  to  choose  how  to 
identify  and  limit  access  to  regulated 
areas  is  consistent  with  OSHA's  belief 
that  employers  are  in  the  best  position 
to  make  such  determinations,  based  on 
the  specific  conditions  of  their 
workplaces.  This  performance-oriented 
approach  gives  employers  compliance 
flexibility  without  compromising 
employee  health. 

Paragraph  (e)(7),  proposed  as 
paragraph  (e)(5).  requires  employers  at 
multi-employer  worksites  who  establish 
a  regulated  area  to  communicate 
information  to  other  potentially  affected 
employers  at  the  worksite  about  the 
location  and  access  restrictions 
pertaining  to  the  regulated  area.  OSHA 
believes  that  such  communication  will 
reduce  the  likelihood  that  unauthorized 
persons  will  enter  the  area  or  that 
workers  not  involved  in  MC-related 
operations  will  be  exposed 
inadvertently.  Those  employers  whose 
employees  are  exposed  to  MC  at 
concentrations  above  either  or  both  of 
the  PELs  must  coordinate  their 
operations  with  other  employers  whose 
employees  could  suffer  excessive 
exposure  bef.ause  of  their  proximity  to 
a  regulated  area  where  MC  is  being 
used.  CompIianc;e  with  this  provision 
will  ensure  that  on^y  those  employees  at 
multi-employer  worksites  who  are 
properly  authorized,  trained,  and 
equipped  enter  regulated  areas.  This 


provision  also  recognizes  OSHA's 
awareness  that,  although  multi- 
employer worksites  are  common  in 
construction,  they  are  also  increasingly 
found  in  other  industry  sectors. 

Paragraph  (f)  Methods  of  Compliance 

Paragraph  (f)  addresses  the  means  by 
which  employers  are  to  reduce 
employee  exposures  to  or  below  the  8- 
hour  time- weighted  average  (TWA)  PEL 
or  the  STEL.  Under  paragraph  (f)(1), 
employers  are  required  to  institute  and 
maintain  the  effectiveness  of 
engineering  controls  and  work  practices 
to  reduce  employee  exposure  to  or 
below  the  PEL  and  STEL,  except  to  the 
extent  the  employer  can  demonstrate 
such  controls  are  not  feasible.  Where 
these  measures  cannot  reduce  the 
concentration  of  airlM)rne  MC  to  or 
below  the  TWA  PEL  and  STEL,  the 
employer  is  neverthele,ss  required  to 
implement  them  to  achieve  the  lowest 
feasible  level.  The  employer  is  required 
to  supplement  these  controls  with 
respirators  whe"^  necessary  to  ensure 
that  employees  are  not  exposed  to  MC 
at  levels  above  either  the  8-hour  TWA 
PEL  or  the  15-minute  STEL.  Section 
1910.134(a)(1)  of  the  respiratory 
protection  standard  requires  respirators 
to  be  used  where  effective  engineering 
controls  are  not  feasible. 

One  commenter  [Ex.  19-.57I  indicated 
that  it  should  be  left  to  professional 
judgment  to  determine  whether 
engineering  controls  or  respirators  are 
the  best  method  for  protecting 
employees.  OSHA  does  not  agree  with 
this  comment  because  it  fails  to 
acknowledge  the  industrial  hygiene 
hierarchy  of  controls,  which  places 
engineering  controls  ahead  of 
administrative  or  personal  protective 
equipment  as  methods  of  protecting 
employees  from  hazardous  exposures. 
The  hierarchy  of  controls  has  been 
established  industrial  hygiene  practice 
since  the  1950s  and  is  based  on  the  fact 
that  engineering  controls  are  the  most 
effective  method  of  prot(H:ting 
employees  because  they  remove  the 
hazard  from  the  workplace.  In  contrast, 
respirators  merely  prevent  employees 
from  breathing  the  contaminant — it 
remains  in  the  workplace  air.  Effective 
respirator  use  also  requires  constant 
supervision,  extensive  employee 
training  and  fit  testing,  and  regular 
(often  daily)  care  and  maintenance  of 
the  respirator.  Consequently,  respirators 
should  only  be  used  as  a  means  of 
achieving  the  PELs  where  feasible 
engineering  controls  are  not  available 
(such  as  in  some  vessel  cleaning  and 
non-stationary  maintenance  operations) 
or  are  not  sufficient  to  control  exposures 
to  required  levels.  All  OSHA  substance- 


specific  health  standards  have 

recognized  and  required  employers  to 
observe  the  hierarchy  of  controls,  and 
OSHA's  enforcement  experience  with 
these  standards  has  reinforced  the 
importance  of  this  concept  to  the 
protection  of  employee  health. 

In  the  Final  Economic  Analysis, 
OSHA  has  described  feasible  control 
technologies  for  each  industry  affected 
by  the  final  MC  standard.  Many 
employers  have  already  implemented 
such  controls  in  their  workplaces  and 
are  currently  achieving  the  MC  levels 
required  by  the  final  rule.  Examples  of 
such  feasible  control  strategies  include 
dilution  and  local  exhaust  ventilation, 
chilling  coils,  magnetic  pumps  and 
magnetic  floating  gauges,  exhausted 
lances  for  drum  filling,  and  inline 
quality  control  sampling  equipment. 

OSHA  acknowledges  that  there  may 
be  a  few  operations  where  the  use  of 
engineering  and  work  practice  c:ontrols 
to  control  exposure  to  MC  is  infeasible 
because  exposures  are  highly 
intermittent  in  nature  and  limited  in 
duration.  In  particular,  OSHA  is  aware 
that  the  use  of  engineering  and  work 
practice  controls  to  comply  with  the 
PELs  is  infeasible  for  some  maintenance 
and  repair  operations  and  during 
emergency  situations.  Where  it  is 
infeasible  to  reduce  workplace  MC 
levels  below  the  PELs  through 
engineering  and  work  practice  controls, 
the  employer  is  required  to  protect 
employees  from  excess  exposure  by 
providing  and  requiring  the  proper  use 
of  personal  protective  equipment,  in 
this  case  supplied-air  respirators. 

As  discussed  in  the  NPRM  (56  FR 
57120-21),  OSHA  asked  for  comments 
on  whether  employers  should  be 
allowed  to  place  increased  reliance  on 
the  use  of  respirators  to  protect 
employees  exposed  to  MC.  The 
International  Brotherhood  of  Painters 
and  Allied  Trades  |Ex.  19-23] 
commented  that  "(w|ith  the  exception 
of  emergencies  that  require  use  of  a 
SCBA  respirator,  engineering  and  work 
practice  controls  should  be  the  sole 
method  of  compliance." 

In  addition,  the  lUE  [Tr.  530,  9/18/92] 
testified  as  follows: 

IRIequirements  to  control  those  exposures 
using  engineering  controls  are  particularly 
important  because  of  the  lack  of  adequate 
chemical  cartridge  respirators  for  methylene 
chloride.  For  that  reason,  we  reject  the 
question  posed  by  OSHA  regarding  the 
provisions  to  allow  greater  use  of  respirators 
which  came  from  earlier  proceedings  on 
revisions  to  1910.1000. 
Also,  NIOSH  |Tr.  884,  9/21/92]  testified 
as  follows: 

NIOSH  supports  the  existing  OSHA  policy 
on  methods  of  compliance,  that  is  the 
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hiorarchy  of  controls  for  controlling 
exposures  to  hazardous  agents.  Generally, 
this  policy  states  that  whenever  feasit)le, 
engineering  controls  and  work  practices 
should  be  used  to  prevent  exposures,  and 
that  personal  protective  equipment, 
including  respiratory  protection,  should  be 
used  only  when  engineering  controls  are  not 
feasible. 

As  discussed  above,  OSHA  agrees 
with  these  comments.  The  Agency 
considers  the  use  of  respirators  to  be  the 
least  satisfactory  approach  to  exposure 
control  because  respirators  provide 
adequate  protection  only  if  employers 
ensure,  on  a  con,stant  basis,  that  they  are 
properly  fitted  and  worn.  Also,  unlike 
engineering  and  work  practice  controls, 
respirators  protect  only  the  employees 
who  are  wearing  them  from  a  hazard, 
rather  than  reducing  or  eliminating  the 
hazard  from  the  workplace  as  a  whole. 
Moreover,  respirators  are  uncomfortable 
to  wear,  cumbersome  to  use,  and 
interfere  with  communication  in  the 
workplace,  which  can  often  be  critical 
to  maintaining  safety  and  health.  As 
mentioned  above,  OSHA  has  reached 
similar  conclusions  for  other  standards 
promulgated  to  protect  employees  from 
exposure  to  toxic  substances.  Paragraph 
(g)  of  the  final  standard  discusses 
respiratory  protection  requirements. 

The  NPRM  also  proposed 
requirements  for  a  written  compliance 
program  that  would  have  required 
employers  to  detail  their  plans  for 
implementing  engineering  and  other 
controls.  However,  OSHA  has  decided 
to  eliminate  these  provisions  from  the 
final  rule  for  MC  to  reduce  the  amount 
of  paperwork  employers  would  be 
required  to  complete.  The  Paperwork 
Reduction  Act  of  1995  (PRA  95),  (44 
U.S.C.  3501  et  seq),  requires  agencies  to 
minimize  the  paperwork  burdens  on  the 
public.  Preparation  of  written 
compliance  plans  would  be  classified  as 
paperwork  under  the  new  Aci.  OSHA 
believes  that  the  lack  of  a  written 
compliance  plan  will  not  substantially 
reduce  the  effectiveness  of  the  standard: 
the  Agency  solicits  comment  on  this 
point.  One  of  the  primary  benefits  of  a 
written  plan  is  that  it  encourages 
employers  to  consider  remedial  actions 
soon  after  the  standard  is  promulgated. 
For  MC,  however,  this  may  not  be  an 
issue  because  the  necessary  control 
measures  are  not  complex  and,  except 
for  the  very  smallest  employers,  the 
period  for  compliance  allowed  by  the 
standard  is  relatively  short. 
Nevertheless,  OSHA  believes  that  many 
employers  will  voluntarily  develop 
these  plans  because  they  make  it  easier 
for  employers  and  employees  to  monitor 
progress  toward  compliance.  OSHA  will 
be  considering  including  compliance 


plans  in  its  standards  on  a  lase-by-case 
basis  in  future  rulemakings  when  they 
are  appropriate.  The  Agency  believes 
that  employers  benefit  from  having  a 
plan  to  meet  the  start-up  dates,  and  has 
included  examples  of  how  this  might  be 
done  in  Appendix  B.  There  were  ver\' 
few  comments  about  the  written 
compliance  plan  requirements,  other 
than  one  stating  that  a  written  plan  is 
reasonable  but  annual  review  and 
update  of  it  is  not  (Hx,  19-26|. 
Paragraph  (0(2),  proposed  as 
paragraph  (f)(l)(iv),  precludes  use  of  a 
schedule  of  employee  rotation  as  a 
means  of  compliance  with  the  PELs. 
Employee  rotation  reduces  the  extent  of 
exposure  to  individual  employees,  but 
increases  the  number  of  employees 
exposed.  OSHA  is  regulating  MC  as  an 
occupational  carcinogen,  and  the 
Agency  therefore  prohibits  practices 
that  would  place  more  employees  at 
risk.  No  threshold  has  been 
demonstrated  for  the  carcinogenic 
action  of  MC,  and  it  is  therefore  prudent 
public  health  policy  to  limit  the  number 
of  workers  exposed.  In  addition,  since 
the  dose-response  relationship  for  MC  is 
convex,  exposure  to  higher 
concentrations  for  shorter  periods  of 
time  is  riskier  than  exposure  to  the 
equivalent  ppm-hour  concentration 
spread  over  8  hours  (when  rotation  is 
u.sed  as  a  method  of  employee  exposure 
control,  employees  tend  to  be  exposed 
to  higher  concentrations  for  shorter 
durations). 

Paragraph  (f)(3)  requires  employers  to 
address  leak  and  spill  detection  in  the 
workplace.  Employers  must  implement 
procedures  to  detect  leaks  and  contain 
spills  as  well  as  follow  appropriate 
methods  to  dispose  of  contaminated 
materials  and  clean-up  or  repair  the 
spill  or  leak.  These  requirements  were 
addressed  in  proposed  paragraph 
(0(l)(iii),  but  in  the  final  rule  have  been 
separated  out  and  clarified  to  emphasize 
their  importance.  Appendix  A  provides 
examples  of  procedures  that  would  meet 
these  requirements.  Liquid  MC  has  a 
high  vapor  pressure  (350  mm  Hg  at  20 
C).  Accordingly,  leaks  and  spills  of  MC- 
containing  products  could  generate  high 
airborne  MC  levels.  The  leak  and  spill 
detection  program  reduces  the 
possibility  of  worker  overexposure  to 
MC. 

Bristol-Myers  Squibb  (BMS)  |Ex.  19- 
14|  and  Dow  |Ex.  19-31)  supported 
OSHA's  performance-oriented 
requirement  for  a  program  to  detect 
leaks  and  spills.  For  example,  BMS 
stated: 

ITlherc  are  many  ways  m  which  this  can 
be  done  (e.g.  monitoring  of  tank  levels,  walks 
through  areas  where  leaks  may  occur)  In 
some  cases,  continuous  monitoring  can  be 


done  to  detect  leaks,  however,  this  is  not 
iilways  feasible   Monitoring  equipment  may 
be  very  difficult  and  expensive  to  maintain 
and  ma\  not  provide  the  sensi<ivit\  needed 
tor  early  detection.  We  recommend  that 
O.SHA  leave  tt  is  section  as  it  is  and  not 
specify  the  s)j,tem  or  the  pquijiment  which 
should  l)r  used  for  the  detection  prtigram 

Proposed  paragraph  (h)  required 
employers  to  develop  emergenc  \  plans, 
implement  those  plans  when  neces.sary, 
equip  employees  correcting  emergency 
situations  with  appropriate  PPE,  and 
alert  and  evacuate  employees 
[)oteritially  affected  bv  emergencies,  as 
necessary.  In  reviewing  the  proposed 
rule,  OSHA  concluded  that  the 
proposed  requirements  duplicated 
provisions  of  the  Hazardous  Waste 
Operations  and  Emergency  Response 
(HAZWOPER)  standard  (Section 
1910.120).  The  .Agency  has  therefore 
deleted  the  separate  MC  requirement  for 
an  emergencv  plan,  and  has  added  a 
note  to  final  rule  paragraph  (fX^^Kn) 
which  refers  emplovers  to  the 
HAZWOPER  standard  for  the  applicable 
requirements 

Paragraph  Igl  Respiraton  Protection 

Paragraph  (g)  of  the  final  rule 
addresses  requirements  for  respiratory 
protection  alio'ved  to  be  u.sed  to  comply 
with  the  MC  standard.  Paragraph  (g)(1) 
requires  that  employers  provide 
respirators  at  no  cost  to  each  affected 
employee,  and  to  ensure  that  each 
affected  employee  uses  a  respirator 
under  the  following  conditions: 

(1)  Whenever  an  employee's  exposure 
to  MC  exceeds  or  can  reasonably  be 
expected  to  exceed  the  8-hour  TWA  PEL 
ortheSTEL: 

(2)  During  the  time  interval  ne<^essary 
to  install  or  implement  feasible 
engineering  and  work  practice  controls; 

(3)  In  a  few  work  operations,  such  as 
some  maintenance  operations  and  repair 
activities,  for  vhich  the  emplover 
demonstrates  that  engineering  and  work 
practice  controls  are  infeasible; 

(4)  Where  feasible  engineenng  and 
work  practice  <;ontrols  are  not  sufficient 
to  reduce  exposures  to  or  below  the 
PELs;  or 

(5)  In  emergencies. 

These  limitations  on  the  required  use 
of  respirators  are  consistent  with 
OSHA's  long.standing  position  on  the 
hierarchy  of  controls  in  the  workplace, 
as  reflected  in  the  respiratory  protet;tion 
requirements  in  other  OSHA  health 
standards  (e.g..  asbestos,  ^1910. 1001: 
ethylene  oxide,  §1910.1047;  benzene, 
§1910.1028:  cadmium,  §1910.1027)  and 
with  good  industrial  hygiene  practice 
They  reflect  OSHA's  determination  that 
respirators  are  inherently  less  reliable  in 
providing  protection  to  exposed 
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employees  than  engineering  and  work 
practice  controls. 

However,  to  reflect  the  changes  made 
to  the  final  rule's  regulated  area 
provision  (paragraph  (e)(1)),  the  final 
rule's  respiratory  protection 
requirements  differ  somewhat  from 
those  in  proposed  paragraph  (g).  In  the 
NPRM,  OSHA  proposed  to  require  that 
employers  provide  respirators  in  the 
following  circumstances:  (1)  During  the 
time  interval  necessary  to  install  or 
implement  feasible  engineering  and 
work  practice  controls;  (2)  in  work 
operations,  such  as  maintenance  and 
repair  activities,  vessel  cleaning,  or 
other  activities  for  which  engineering 
and  work  practice  controls  are 
demonstrated  to  be  infeasible,  and  when 
exposures  are  intermittent  in  nature  and 
limited  in  duration:  (3)  in  work 
situations  where  feasible  engineering 
controls  are  not  yet  sufficient  to  reduce 
exposure  to  or  below  the  PELs;  and  (4) 
in  emergencies.  In  the  final  mle,  another 
situation  where  respirator  use  is 
appropriate  is  acknowledged:  whenever 
an  employee's  exposure  to  MC  exceeds 
or  can  reasonably  be  expected  to  exceed 
either  or  both  of  the  PELs. 

The  Building  and  Construction  TYades 
Department,  AFL-CIO.  testified  (Tr. 
816-17,  9/21/92]  that  proposed 
paragraph  (g)(l){ii)  could  be  interpreted 
by  construction  contractors  "as  an 
exemption  from  the  requirement  for 
adopting  a  control  strategy  that  places 
engineering  and  work  practice  controls 
above  that  of  the  PPE."  In  response, 
OSHA  has  revised  final  rule  paragraph 
(g)(l)(ii)  to  clarify  OSHA's  intent.  OSHA 
recognizes  that  it  may  be  infeasible  to 
control  MC  exposure  with  engineering 
and  work  practice  controls  during 
certain  maintenance  and  repair 
operations,  although  OSHA  is  also 
aware  that  portable  local  exhaust, 
"elephant  trunks,  '  and  other  means  of 
providing  ventilation  to,  and  removing 
contaminated  air  from,  process  vessels 
and  other  difficult-to-reach  work  spaces 
are  widely  used  in  construction  and 
elsewhere.  The  Agency  also  recognizes 
that  there  may  be  other  MC-related 
activities  where  an  employer  could 
establish  the  infeasibility  of  controls, 
particularly  where  employee  exposure 
is  highly  intermittent  or  of  short 
duration.  Accordingly,  OSHA  has 
revised  proposed  paragraph  (g)(l)(ii)  as 
described  above.  This  change  also 
addresses  comments  made  by  the 
Pharmaceutical  Manufacturers 
Association  (PMA)  |Ex.  19-25:  Tr.  1430. 
9/23/921.  which  stated  that  it  was 
infeasible  for  employers  to  protect 
employees  during  manual  unloading  of 
batch  operated  centrifuges  and  manual 
loading  of  dryers  from  MC  exposure 


with  engineering  and  work  practice 
controls.  The  PMA  suggested  that  OSHA 
revise  proposed  paragraph  (g)(l)(ii)  to 
include  those  loading  and  unloading 
activities  in  the  list  of  operations 
allowed  to  protect  affected  employees 
through  the  use  of  air-supplied 
respirators.  However,  OSHA  included 
examples  in  the  proposal  only  to 
provide  a  general  indication  of  the 
.situations  where  the  Agency  would 
accept  the  u.se  of  air-supplied 
respirators  in  lieu  of  engineering  and 
work  pra<:tice  controls.  OSHA  believes 
that  the  examples  suggested  by  the  PMA 
are  too  narrowly  focused  for  inclusion 
in  such  a  list.  It  would  not  be  possible 
for  OSHA  to  enumerate  in  the  final  rule 
all  of  the  workplace-specific  operations 
where  engineering  and  work  practice 
controls  may  be  infeasible.  Therefore,  in 
accordance  with  longstanding  OSHA 
practice,  employers  claiming  that 
engineering  and  work  practice  controls 
are  infeasible  must  establish 
infeasibility  on  an  objective  basis. 

Other  commenters  were  concernev^ 
about  requiring  respirators  during 
emergency  escape  situations,  noting  the 
time  involved  in  donning  a  respirator  in 
an  emergency.  The  Dow  Chemical 
Company  stated  "Dow  believes  the 
respiratory  protection  requirements  for 
emergency  escape  are  excessive.  For  the 
short  period  of  time  it  takes  to  escape  a 
release  of  MC,  considering  the  minor 
acute  effects  of  the  material,  it  is 
excessive  to  require,  as  a  minimum,  a 
gas  mask  with  an  organic  vapor 
canister"  (Ex.  19-«6l. 

Similarly,  comparing  escaping  right 
awav  or  first  finding  a  respirator  and 
then  escaping  during  an  emergency 
situation.  Occidental  Chemical  testified 
|Tr.  2041,  10/14/921: 

Methylene  chloride  is  not  incapacitating  so 
the  goal  should  be  to  escape  as  fast  as 
possible  not  trying  to  find  a  device — and  it 
may  be  close,  it  may  be  further — and  then  put 
it  on,  which  could  take  a  minute  or  so.  30 
seconds  or  a  minute,  and  then  decide  atx)ut 
escape.  That  whole  process  becomes  much 
longer  So  I'm  not  advocating  we  don't  have 
escape  respirators,  just  that  the  process 
should  be.  escape  should  be  the  number  one 
priority. 

OSHA  agrees  that  escape  is  the  first 
priority  for  employees  exposed  to  MC  in 
an  emergency  situation.  Furthermore, 
the  Agency  has  determined,  in  general, 
that  the  ready  availability  of  escape 
respirators  is  essential  to  ensure  that 
employees  are  able  to  escape  safely.  To 
that  end.  emergency  plans  must  provide 
for  fast  access  to  escape  respirators 
where  the  potential  for  emergency 
exposure  situations  has  been  identified 
by  the  employer.  In  addition,  employees 
must  be  trained  to  don  those  respirators 


properly  and  quickly  and  to  recognize 
any  foreseeable  situations  where  taking 
the  time  to  obtain  and  put  on  their 
respirators  would  significantly  reduce 
their  ability  to  escape  or  where  they  can 
safely  escape  an  emergency  situation 
without  using  respirators.  OSHA 
recognizes  that  immediate  escape  is  not 
always  possible,  so  respirators  are 
needed  to  protect  those  employees 
while  they  are  still  in  the  exposure  area. 

Paragraph  (g)(2),  proposed  as 
paragraph  (i)(l)(ii).  requires  employers 
to  determine  that  any  employee 
required  by  this  standard  to  wear  a 
supplied-air  respirator  in  the  negative 
pressure  mode  or  a  negative-pressure 
respirator  for  escape  purposes  is 
medically  fit  to  use  such  a  respirator. 
This  provision  has  been  changed  from 
the  proposal  to  recognize  that  medical 
fitness  for  respirator  users  under  this 
standard  is  appropriate  only  for 
negative-pressure  respirators  or  those 
operated  in  that  mode.  This  change  will 
assist  employers  to  direct  their  medical 
surveillance  resources  effectively.  In 
addition,  in  keeping  with  the  greater 
flexibility  provided  by  this  standard  to 
employers  in  selecting  an  appropriate 
health  care  professional,  paragraph 
(g)(2)  uses  the  final  rule's  language, 
"Physician  or  other  licensed  health  care 
professional,"  in  lieu  of  the  proposal's 
excjusive  use  of  "physician." 

Paragraph  (g)(3),  proposed  as 
paragraph  (g)(2),  requires  employers  to 
select  appropriate  atmosphere- 
supplying  respirators  from  among  those 
listed  in  Table  2  (Table  1  in  the 
proposed  rule),  which  sets  forth  the 
minimum  requirements  for  respiratory 
protection  and  js  unchanged  from  the 
proposal.  Employers  may  use  respirators 
approved  for  a  higher  level  of  protection 
in  lower  concentrations  of  MC. 
Employers  are  required  to  select 
atmosphere-supplying  respirators  that 
have  been  approved  by  NIOSH  under 
the  provisions  of  42  CFR  Part  84.  Also, 
employers  must  select  vapor  canisters 
which  have  been  approved  by  NIOSH 
when  they  provide  gas  masks  with 
organic  vapor  canisters  for  use  in 
emergency  escape.  The  final  rule  differs 
frorn  proposed  paragraph  (g)(2)  in  that  it 
does  not  require  employers  to  give 
employees  who  cannot  wear  negative 
pressure  air-supplied  respirators  or  who 
cannot  wear  a  negative  pressure  (organic 
vapor  canister)  dupng  an  emergency 
escape  the  option  of  wearing  a  respirator 
with  less  breathing  resistance.  OSHA 
believes  that  the  respirators  required  by 
the  final  rule  will  not  strain  an 
employee's  respiratory  system  during 

SUCll  USG. 

Issue  30  (56  FR  57042)  asked  if  the 
proposed  respirator  selection  table 
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(Table  1  in  the  proposal}  appropriately 
regulated  the  choice  of  respirators. 
Several  commenters  suggested  changes. 
For  example.  Abbott  Laboratories  |Ex. 
19-291  suggested  that  OSHA  allow  the 
use  of  a  continuous  flow  air-supplied 
hood  or  helmet  for  exposures  up  to 
5,000  ppm  instead  of  625  ppm  of  MC. 
On  the  other  hand,  the  Laborers"  Health 
&  Safety  Fund  of  North  America  [Ex. 
19-361  suggested  that  OSHA  require 
employers  to  provide  positive  pressure 
SCBAs  or  airline  positive-  pressure  full 
facepieces  with  auxiliary  escape  for  all 
exposures  over  25  ppm.  instead  of 
allowing  any  flexibility,  in  keeping  with 
NIOSH  recommendations  for  respirator,' 
protection  against  carcinogens.  The 
Advisory  Committee  on  Construction 
Safety  and  Health  [Ex.  21-€9| 
recommended  that  respirators,  when 
used,  be  pressure-demand,  supplied  air 
respirators  with  an  auxiliarv  .self- 
contained  breathing  apparatus,  because 
of  MC's  fast  cartridge/canister 
breakthrough  and  the  lack  of  effective 
end-of-service-life  indicators. 

OSHA  is  currently  in  the  process  of 
developing  a  final  standard  to  revise  its 
general  respiratory  protection 
provisions  in  29  CFR  1910,134.  Until 
that  rulemaking  is  completed  the 
Agency  will  continue  to  rely  on 
NIOSH's  Assigned  Protection  Factors 
(APF)  for  determining  the  types  of 
respirators  required  for  protection  to 
airborne  concentrations  of  MC.  The  APF 
for  continuous  flow  hoods/helmets  is  25 
in  the  NIOSH  Respirator  Decision  Logic. 
The  maximum  specified  use 
concentration  for  a  respirator  is 
generally  determined  by  multiplving  the 
exposure  limit,  in  this  case  25  ppm,  by 
the  protection  factor,  which  is  25; 
therefore,  these  hood/helmets  could  be 
used  only  up  to  625  ppm  of  MC.  Using 
the  same  decision  logic.  OSHA  believes 
that  adequate  protection  can  be 
provided  by  the  respirators  described  in 
Table  2  when  they  are  used  under 
appropriate  exposure  conditions. 

Some  commenters  questioned  the 
reliability  of  atmosphere-supplying 
respirators.  For  example,  in  the 
furniture  stripping  industry  commenters 
noted  that  MC  could  cause  damage  or 
potential  damage  to  the  hoses,  the 
plastic  lens,  and  the  gasket  of  the 
facepiece  of  air  line  respirators  or  other 
kind  of  respirators,  resulting  in 
inadequate  protection.  (Ex.  19-11;  Tr. 
348-9.  9/17/92;  Tr.  2146-7.  10/14/92; 
Tr.  2505-2506,  10/15/92].  In  addition, 
the  Occidental  Chemical  Corporation 
[Tr.  2115,  10/14/92]  noted  that  none  of 
the  manufacturers  contacted  had  hoses 
resistant  to  MC-induced  corrosion.  The 
Agency  acknowledges  that  MC  may 
damage  respirator  components,  if  the 


MC  is  left  on  them  for  extended  periods 
of  time.  However,  existing  §1910.134  (f) 
already  requires  employers  to  inspect 
respirators  frequently  and  to  maintain 
respirators  at  their  original 
effectiveness.  In  addition,  MC  does  not 
damage  rubber  components  which  are 
available.  Most  importantly,  if  feasible 
engineering  controls  and  work  practices 
are  not  available,  properly  utilized  air- 
supplied  respirators  are  the  only  wav  to 
protect  employee  health  from  significant 
risk. 

Issue  30  also  requested  information 
on  the  circumstances  under  which  air- 
purifying  respirators  may  be  used.  Dr. 
Morton  Corn  of  Johns  Hopkins 
University  testified  [Tr.  2352,  10/15/92] 
that  "*   *   *  with  the  current  state  of 
knowledge  and  the  breakthroughs  I 
indicated,  [allowing  gas  masks  with 
organic  canisters  for  emergencv  escape 
only]  is  a  prudent  restriction  al  this 
time." 

Several  commenters  disagreed  with 
Dr.  Com  and  remarked  that  there  are 
some  situations  where  air-purifving 
respirators  may  be  appropriate  in 
addition  to  emergency  situations,  and 
recommended  that  OSHA  expand  the 
provision  to  allow  the  use  of  air- 
purifying  (filter)  respirators.  For 
example,  Occidental  Chemical  testified 
[Tr.  2113-4.  10/14/921  as  follows: 

Transportation  workers  who  make 
deliveries  in  trucks  can  have  intermittent 
exposure  to  methylene  chloride  inside  the 
truck  and,  if  you  set  the  PEL  too  low,  and  in 
that  emergency  situation  *    *   *  vou  can't 
have  engineering  controls  on  some  types  of 
trucks,  especially  if  they  are  rented  You 
ought  to  allow  the  use  of  respirators  in  that 
case;  it's  a  very  short  type  exposure,  goes  m, 
takes  the  drum  out.  and  then  gets  back  m  the 
truck.  Now  it  may  be  possible  to  schedule 
operations  in  certain  industries  where  the 
PEL  is  exceeded  for  short  periods  of  time. 
Filter  cartridge  respirators  could  be  used  to 
protect  the  worker  during  the  short  periods 
of  time  without  the  use  of  cumbersome 
supplied-air  respirators.  Of  course,  you  have 
to  have  changes  in  the  regulated  areas  in  the 
rules  also  if  you're  going  to  allow  the  use  of 
respirators  where  you  have  intermittent 
exposures  above  the  PEL. 

And  a  short  breakthrough  time  does  not 
mean  a  respirator  is  useless  If  you  use  the 
NIOSH  calculations,  at  200  parts  per  million 
which  might  be  typical  of  paint  stripping, 
you  ought  to  have  about  118  minutes  worth 
of  time  before  you  get  breakthrough:  and  that 
may  be  enough  in  paint  stripping  operations 

Similarly,  Bristol-Myers  Squibb  stated 
that  air-purifying  respirators  may  be 
appropriate  in  certain  circumstances 
|Ex.  19-14[: 

Based  upon  the  scientific  information  now 
in  the  record.  BMS  requested  that  OSHA 
consider  allowing  chemical  cartridge  air- 
purifying  respirators  for  specific  types  of 
activities  (lower  MC  concentrations,  shorter 
durations). 


Organic  vapor  cartridges  can  be  used  for 
protecting  employees  against  exposures  to 
MC  where  using  an  air-supplied  respirator 
would  not  be  feasible  due  to  costs  or  process 
(e.g.  multiple  working  areas)  Only  air- 
supplied  respirators  should  be  used  for 
operations  involving  the  need  for  extended 
wear  leg  greater  than  several  hours). 

The  Eastman  Kodak  Companv  [Ex, 
102)  also  requested  that  OSHA  allow 
air-purifying  respirators  "in 
circumstances  where  their  effectiveness 
c^n  be  adequately  demonstrated, 
engineering  controls  are  not  feasible  and 
supplied-air  respirators  are  impractical 
or  potentially  unsafe  OSHA  also  should 
permit  the  use  of  half  mask  respirators" 
[Tr  1196-7,  9/22/921.  In  addition. 
Kodak  described  specific  situations 
where  it  believed  the  use  of  air- 
purifving  respirators  was  appropriate: 

The  use  of  air-supplied  respirators  must  be 
an  essential  component  of  the  exposure- 
control  strategies  for  both  the  Roll  C^iating 
Division  and  the  Dope  D<^partment, 
.Moreover,  the  evidence  demonstrates  that 
air-punfying  canister  or  (,artridge-tvpe 
respirators  may  appropriately  be  used  in 
some  operations,  such  as  certain  dope 
maintenance  tasks  The  use  of  air-purifying 
respirators  is  appropriate  where:  (1)  air- 
supplied  respirators  or  other  controls  are 
impractical  or  potentially  unsafe.  (2)  f)ersonal 
monitoring  of  employees  is  conducted 
regularly.  (3)  the  extremes  and  conditions  of 
the  exposure  potential  are  well  characterized, 
and  14)  used  cartridges  are  tested  after  use  to 
verify-  the  absence  of  unacceptable 
tireakthrough.  It  is  essential  that  OSHA 
permit  the  use  of  air-purif\ing  n-spirators 
under  these  circumstances  so  that  Kodak  can 
control  employee  exposure  when  engineering 
and  work  practice  controls  and  air-supplied 
respirators  are  infeasible.  ineffective  or 
potentially  unsafe. 

OSHA  considered  including  a 
provision  in  the  final  rule  to  allow 
exceptions  for  the  use  of  air-purifving 
respirators  in  limited  circumstances 
where  very  tight  control  of  the  respirator 
program  is  implemented.  However,  the 
Agency  has  rejected  this  alternative  for 
several  reasons.  First,  the  record 
strongly  supports  the  inadequacy  of 
such  respirators  for  employee 
protection.  Consequently,  the  use  of  air- 
purifying  respirators  should  only  be 
considered  when  the  use  of  air- 
supplied  respirators  presents  major 
disadvantages  Second,  a  program  to  use 
air-purifying  respirators  would  have  to 
be  ver\-  detailed  and  be  tailored  to  a 
specific  workplace.  It  would  be  difficult, 
if  not  impossible,  to  list  all  of  the 
relevant  factors  and  criteria  for  such  a 
program  in  the  regulatory  text,  which 
must  necessarily  be  appropriate  to  apply 
to  many  workplaces.  (Below.  OSHA 
discusses  the  Agency's  variance 
procedures,  which  employers  wishing 
to  use  air-purifying  respirators  mav  use 
to  apply  for  a  variance.) 
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While  there  may  be  circumstances 
when  the  use  of  filter  respirators  may 
seem  preferable  to  the  use  of 
atmosphere-supplied  respirators.  OSHA 
has  concluded,  as  a  general  matter,  that 
air-  purifying  respirators  do  not  provide 
sufficient,  consistent,  and  reliable 
protection  to  employees  exposed  to  MC. 
In  support  of  this  conclusion,  NIOSH 
testified  as  follows  |Tr.  887-89,  3/21/ 
92): 

At  the  request  of  OSHA,  NIOSH  has 
completed  an  in-depth  study  of  the 
breakthrough  characteristics  of  MC  for 
organic  vapor  respirator  cartridges  and 
canisters  under  a  variety  of  test  conditions. 
This  work  was  undertalcen  to  determine  MC 
breakthrough  time  for  commercially 
available,  organic  vapor  respirator  cartridges 
and  canisters.  Several  MC  challenge 
concentrations  were  studied,  ranging  from  50 
ppm  to  1.000  ppm.  As  received  cartridges 
and  canisters  were  tested  at  equivalent  flow  ■ 
rates  of  64  Lpm  through  the  respirator  and  at 
both  50%  and  80%  relative  humidities  (RHsl 
Breakthrough  times  were  determined  for 
individual  cartridges  and  canisters,  as  well  as 
stacked  cartridges.  The  results  of  this  study 
show  rapid  breakthrough  of  MC  for  organic 
vapor  cartridges  even  for  low  concentrations 
of  MC  (e.g..  5  ppm  breakthrough  at 
approximately  30  minutes  for  50  ppm 
challenge  concentration  and  80%  RH). 
Appendix  D  is  a  detailed  report  of  this  study. 
At  125  ppm  challenge  concentration.  5  ppm 
breakthrough,  and  80%  RH,  one  brand  of 
cartridge  showed  breakthrough  times  of 
approximately  40  mmutes.  The  same  brand 
of  chin-style  canister,  that  contains 
approximately  2  and  Vi  to  3  times  more 
sortient  than  two  cartridges  (i.e.,  two 
cartridges  per  respirator)  showed 
breakthrough  times  of  approximately  100 
minutes  when  tested  at  the  same  conditions. 
The  same  brand  of  front-  or  back-mounted 
canister,  that  contains  approximately  10 
times  more  sorkwnt  than  two  cartridges, 
showed  breakthrough  times  of  approximately 
600  minutes.  Based  on  the  results  of  this 
study,  NIOSH  supports  the  OSHA  proposal 
to  require  the  use  of  air-supplied  respirators 
in  lieu  of  air-purifying  respirators.  However, 
because  of  the  potential  carcinogenicity  of 
MC.  NIOSH  continues  to  recommend  only 
the  most  protective  positive-pressure 
respirators  as  noted  previously 

The  NIOSH  study  indicated  that  MC 
quickly  penetrates  organic  vapor 
cartridges  (in  a  fraction  of  a  typical  work 
shift),  contrary  to  the  assertions  of 
Occidental  Chemical  and  the  other 
commenters  mentioned  above.  Larger 
canisters,  which  contain  greater 
amounts  of  absorbent,  last  longer,  but 
are  still  effective  for  less  than  a  work 
shift  (except  for  very  large  canisters). 
Another  problem  with  organic  vapor 
cartridges  and  canisters  is  that  MC 
migrates  through  the  absorbent  even 
when  the  respirator  is  not  being  used. 
This  further  decreases  the  breakthrough 
time  and  raises  the  possibility  that  the 


employee  will  be  expo.sed  to  significant 
concentrations  of  MC.  Also,  humidity 
decreases  the  amount  of  MC  collected 
by  the  absorbent. 

Another  problem  with  air-purifying 
respirators  in  the  case  of  MC  is  this 
substance's  poor  warning  properties, 
which  mean  that  workers  will  not  be 
able  to  smell  or  sense  the  presence  of 
MC  when  breakthrough  occurs.  OSHA 
believes  that  employees  wearing  air- 
purifying  respirators  could  easily  have  a 
false  sense  of  security  and  be  lulled  into 
believing  that  they  were  being  protected 
against  MC  when  it  could  already  have 
broken  through  the  absorbent. 
Accordingly,  OSHA  has  concluded  that 
it  would  be  inappropriate  to  allow 
broad-scale  use  of  air-purifying 
respirators  because  of  MC's  quick 
breakthrough  time  and  its  carcinogenic 
health  effects. 

Employers  who  believe  that  the  use  of 
filter  respirators  is  appropriate  for  their 
operations  may  apply  for  a  permanent 
variance  from  the  requirements  of 
paragraph  (g)(3)  of  this  section,  pursuant 
to  the  authority  granted  by  §6(d)  of  the 
Occupational  Safety  and  Health  Act  and 
the  procedures  set  out  in  29  CFR  part 
1905.  In  particular,  an  applicant  would 
need  to  establish  that  the  u.se  of  filter 
respirators  in  a  specific  workplace 
would  provide  employee  protection 
equivalent  to  that  which  would  be 
provided  through  compliance  with  final 
rule  paragraph  (g)(3).  As  discussed 
below,  the  respirator  program, 
procedures,  and  data  needed  to  support 
the  use  of  such  respirators  under  a 
variance  are  extensive. 

A  successful  variance  application  for 
an  exception  that  would  allow  air- 
purifying  respirators  would  have  to 
addfess  a  number  of  the  characteristics 
that  employers  such  as  Eastman-Kodak 
|Ex.  102]  indicate  they  have  undertaken 
with  regard  to  the  use  of  such 
equipment.  For  example,  extensive 
exposure  monitoring  would  have  to  be 
done  to  accurately  characterize 
employee  MC  exposure  levels. 
Furthermore,  the  breakthrough  time  foe 
MC  when  used  in  the  airborne 
concentrations  expected  in  the 
workplace  would  have  to  be  known,  and 
cartridges  would  have  to  be  changed 
before  employees  are  unacceptably 
exposed.  The  program  would  have  to  be 
carefully  monitored  by  a  trained  and 
experienced  individual  such  as  a 
certified  industrial  hygienist  or  the 
equivalent.  Finally,  the  respirators 
would  have  to  be  appropriately  fit  tested 
for  each  affe<:ted  employee.  For  all  of 
the  reasons  stated  above,  OSHA  has 
determined  that  the  interests  of 
employee  protection  will  be  best  served 
by  requiring  all  employers,  except  those 


whose  respiratory  program,  procedures, 
and  exposure  data  can  support  a 
variance  request,  to  provide  their 
employees  with  the  respirators  shown 
in  Table  2. 

Paragraph  (g)(4),  which  is  identical  to 
the  proposed  (g)(3),  requires  employers 
to  implement  a  respiratory  protection 
program  in  accordance  with  29  CFR 
1910.134  whenever  respirator  use  is 
required  by  this  standard.  The 
respiratory  protection  program  must 
include  basic  requirements  for  proper 
selection,  fit,  use,  training  of  employees, 
cleaning,  and  maintenance  of 
respirators.  For  employers  to  ensure  that 
employees  use  respirators  properly, 
OSHA  has  found  that  the  employees 
need  to  understand  the  respirator's 
limits  and  the  hazard  against  which  it 
is  providing  protection  in  order  to 
appreciate  why  specific  requirements 
must  be  followed. 

Paragraph  (g)(5)  (effectively  identical 
to  proposed  paragraph  (g)(4))  requires 
that  employers  allow  employees 
wearing  respirators  to  leave  the 
regulated  area  to  readjust  the  respirator 
facepiece  to  their  faces  for  proper  fit.  In 
addition,  employers  must  permit 
employees  who  wear  respirators  to  leave 
the  regulated  area  to  wash  their  faces  as 
necessary  to  prevent  skin  irritation 
associated  with  respirator  use.  These 
requirements  encourage  the  proper  use 
of  respirators  by  authorizing  employees 
to  take  specific  actions  that  ensure  the 
effective  functioning  of  respirators  and 
reduce  the  likelihood  that  employees 
will  experience  adverse  side  effects 
from  wearing  respirators. 

Paragraph  (g)(6),  which  is  essentially 
the  same  as  the  corresponding  proposed 
paragraph,  addresses  situations  where 
employers  provide  gas  masks  with 
organic  vapor  cartridges  for  purposes  of 
emergency  escape.  If  gas  masks  are 
used,  the  canisters  are  to  be  replaced 
befp  -^  the  gas  masks  are  returned  to 
serviv  ).  This  requirement  is  necessary 
because  actual  MC  exposures  during 
emergencies  are  generally  not  known,  so 
the  expected  service  life  of  the  canister 
cannot  be  determined.  In  addition,  the 
migration  of  MC  within  the  canister 
after  emergency  exposure  further 
reduces  the  amount  of  useful  life 
remaining,  posing  exposure  risks  for 
subsequent  users. 

Paragraph  (g)(7)  addresses  respirator 
fit  and  is  essentially  identical  to  the 
corresponding  provision  of  the 
proposal.  It  requires  the  employer  to 
ensure  that  each  respirator  issued  is 
properly  fitted  and  has  the  least  possible 
facepiece  leakage. 

Under  paragraph  (g){7)(ii),  the 
employer  must  perform  qualitative  or 
quantitative  fit  testing  initially  and  at 
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least  annually  thereafter  for  each 
employee  wearing  a  negative  pressure 
respirator,  including  those  employees 
for  whom  emergency  escape  respirators 
of  this  type  are  provided.  A  note  has 
been  added  to  this  provision  to  indicate 
clearly  that  the  only  supplied-air 
respirators  to  whicla  this  provision 
would  apply  are  SCBAs  operated  in  the 
negative  pressure  mode  and  full 
facepiece  supplied-air  respirators 
operated  in  negative  pressure  mode. 
Quantitative  fit  testing  relies  on 
objective  data  generated  by 
measurements  of  facepiece  seal  leakage, 
in  contrast  to  qualitative  fit  testing, 
which  is  based  on  subjective 
observations  made  by  the  respirator 
wearer.  Many  commenters  expressed  a 
preference  for  quantitative  fit  testing 
over  qualitative  fit  testing.  For  example, 
Newport  News  Shipbuilding  (NNS)  (Ex. 
19-37,  p.  2]  stated:  "Quantitative 
respirator  fit  testing  is  the  method  of 
choice.  At  NNS  we  use  quantitative  fit 
testing  exclusively,  as  this  method  is 
more  definitive  than  qualitative  fit 
testing  and  provides  a  record  of  the  fit 
test."  The  Shipbuilders  Council  of 
America  (Ex.  19-56,  p.  11]  took  the 
same  view. 

Several  commenters  noted  the 
importance  of  proper  selection  and  fit 
testing  of  respirators  (Exs.  19-12,  p.  3; 
19-31,  pp.  15-17;  19-71,  p.  4i.  Dr. 
David  Newcombe  of  the  Department  of 
Environmental  and  Health  Sciences  at 
The  Johns  Hopkins  University  testified 
as  follows; 

I  think  that's  (quantitative  fit  testingi  a  very 
important  parameter  because,  first  of  all, 
respiratory  protection  when  it's  required 
takes  a  reasonable  amount  of  time  to  ensure 
that  the  individual  is  properly  fitted  so  that 
the  mask  fits  if  that's  the  piece  that's  going 
to  be  used  and  is  protective  against  the 
substance  that  you're  protecting  against  and, 
in  addition,  I  think  it's  important  to  note  that 
some  people  may  have  deformities  that  cause 
a  poor  fit  and,  therefore,  don't  protect  and  so 
1  would  think  that  you  have  to  have  a  careful 
assessment  of  the  type  of  respiratory 
protection  you're  going  to  use.  its  fit  in  a 
single  individual  as  well  |Tr.  800,  9/18/92]. 

In  most  cases,  OSHA  has  determined 
that  positive  pressure  respirators  are  the 
respirators  of  choice  for  MC  evposure, 
especially  loose-fitting  models  such  as 
hoods  or  helmets;  for  these  respirators, 
fii  testing  is  generally  not  needed. 
However,  for  those  situations  where 
negative  pressure  respirators  are  used, 
fit  testing  is  needed.  Qualitative  or 
quantitative  fit  testing  allows  the 
employer  to  test  various  respirators  on 
the  employee  until  the  appropriate  fit  is 
identified  and  selected  for  the 
employee. 


Paragraph  [hj  Protective  Work  Clothing 
and  Equipment 

Paragraph  (h)  requires  that,  where 
needed,  employers  provide  and  ensure 
the  use  of  the  appropriate  prote<;tive 
clothing  and  equipment.  The 
requirements  for  protective  work 
clothing  and  equipment  were  separated 
from  proposed  paragraph  (g)  (respiratory 
protection  and  personal  protective 
equipment)  and  moved  to  paragraph  (h) 
to  facilitate  compliance.  Proposed 
paragraph  (g)(6)  was  effectively 
identical  to  this  paragraph. 

Protective  clothing  used  during 
exposure  to  MC,  such  as  gloves  or 
aprons,  must  be  resistant  to  MC.  The 
Building  and  Construction  Trades 
Department,  AFL-CIO  [Tr,  832,  9/21/92) 
suggested  that  OSHA  codify  NIOSH's 
recommendations  for  protective 
clothing  materials  suitable  for  use  with 
MC,  MC  is  a  constituent  of  so  many 
different  products  that  a  codification  of 
guidance  regarding  appropriate 
protective  clothing  would  be  unwieldy 
and  unlikely  to  be  complete.  Further, 
the  continual  formulation  and 
reformulation  of  MC  products  virtually 
ensures  the  early  obsolescence  of  any 
protective  clothing  guidelines. 

Therefore,  OSHA  believes  that  it  is 
appropriate  for  paragraph  (h)  to  set 
general  criteria  and  for  the  Agency  to 
adopt  the  NIOSH  recommendations  in  a 
nonmandatory  appendix  so  employers 
will  have  more  detailed  guidance  and  so 
OSHA  can  update  that  guidance, 
without  rulemaking,  as  advances  in  PPE 
technology  cause  existing  guidance  to 
become  outdated.  As  discussed  above, 
this  performance-oriented  approach 
refiects  OSHA's  belief  that  employers 
are  in  the  best  position  to  .select 
protective  measures  that  are  tailored 
specifically  to  the  needs  of  th eir 
workplaces. 

Paragraph  (h)  requires  the  employer  to 
provide  ad  necessary  profet:tive  clothing 
and  equipment  at  no  cost  to  the 
employee  and  to  launder,  repair,  replace 
and  safely  dispose  of  that  clothing  and 
equipment.  The  final  rule  is 
performance-oriented  so  the  employer 
has  the  flexibility  to  provide  only  the 
protective  clothing  and  equipment 
necessary  to  protect  employees  in  each 
particular  work  operation  from  MC 
exposure.  The  generic  requirements  for 
PPE  in  the  general  industry, 
construction,  and  shipyard  standards 
also  apply  to  PPE  for  MC.  except  where 
a  specific  provision  of  the  MC  standard 
applies. 

Paragraph  (il  Hygiene  Facilities 

Paragraph  (i)  of  the  final  rule 
establishes  requirements  for  hygiene 


facilities  in  establishments  where  it  is 
reasonably  foreseeable  that  an 
employee's  eyes  or  skin  may  contact 
solutions  containing  0.1  percent  or 
greater  MC.  Although  such  provisions 
were  not  part  of  the  proposed  rule, 
OSHA  requested  comment  on  the 
appropriateness  of  including  such 
requirements  in  Issue  38  (56  FR  57122). 
Specifically,  the  Agency  requested 
comment  on  the  appropriateness  of 
including  requirements  for  quick- 
drench  showers  and  eye-wash  facilities 
in  the  final  rule,  OSHA  descnbed  quick- 
drench  showers  as."  ■•   *   *  showers  that 
could  drench  an  employee  with  piped- 
in  water  applied  with  force,"  and 
eyewash  facilities  as  devices  "that  could 
fiush  the  eyes  repeatedly  with  a  great 
amount  of  water. "  In  response  to 
comments,  described  below,  the  Agency 
has  decided  that  it  is  not  necessary  to 
specify  in  the  final  rule  when  showers 
and  eyewash  facilities  are  required  to 
protect  employees  from  skin  or  eye 
contact  with  MC,  because  employers  are 
in  the  best  position  to  determine 
whether  the  MC  used  in  their 
establishments  meets  the  0,1  pen;ent 
cutoff  specified  in  this  provision  and 
whether  contact  of  the  eyes  or  skin  with 
MC  can  reasonably  be  foreseen. 

Paragraph  (i)(l)  requires  empioyers  to 
provide  conveniently  located  washing 
facilities  appropriate  to  removing  MC  if 
it  is  reasonably  foreseeable  that  the 
employee's  skin  may  contact  a  .solution 
containing  0,1  pen:ent  or  greater  MC 
through  splashes  or  spills.  MC  can  be 
absorbed  into  the  body  through  skin 
contact  (percutaneous  absorption), 
which  would  add  to  the  dose  employees 
receive  via  inhalation  and  thus  increase 
the  risk  of  cancer  and  other  adverse 
health  effects.  However,  MC  is  not  a 
corrosive  chemical,  and,  if  left  on  the 
skin  for  short  periods,  is  not  likely  to 
cause  long-term  or  irreversible  damage. 
Therefore,  it  is  important  that  employers 
make  provisions  to  remove  MC  from  the 
skin  of  employees  quickly,  although 
immediate  drenching  is  not  usually 
required.  This  requirement  has  been 
stated  in  performance-oriented  language 
in  the  final  rule  to  allow  employers  to 
determine  what  type  of  washing 
facilities  are  needed  and  at  what 
distance  from  affected  empiovees.  This 
provision  thus  recognizes  that 
employers  in  some  facilities,  such  as 
furniture  .stripping  shops  where  a  thick 
MC  gel  is  u.sed  that  may  burn  the  skin 
on  contact,  employers  need  to  position 
washing  facilities  in  closer  proximity  to 
affected  employees  than  is  the  case 
where  less  hazardous  .solutions  of  MC 
are  used.  OSHA  believes  that  this 
requirement  of  the  final  rule  strikes  the 
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ri^ht  balance  between  employee 
protection  and  employer  flexibility  by 
ensuring  that  washing  facilities  for  the 
skin  will  be  available  and  appropriately 
placed  in  workplaces  where  such 
contact  is  likelv 

MC  splashed  into  the  eyes  will  cause 
irritation  if  the  MC  is  not  promptly 
washed  out.  and  immediate  flushing  is 
therefore  required.  Paragraph  (i)(2) 
requires  employers  to  provide 
appropriate  eyewash  facilities  within 
the  immediate  work  area  for  emergency 
u.se  if  it  Is  reasonably  foreseeable  that  an 
employee's  eyes  will  contact  solutions 
containing  0.1  percent  or  greater  MC 
through  splashes  or  spills. 

Existing  OSHA  requirements  at 
t)  1910.141  and  §  1926.51  establish 
generic  provisions  for  hygiene  facilities 
but  do  not  focus  on  MC-specific 
situations.  Existing  §  1910.1.=jl(c)  and 
^  1926.50  (g)  require  employers  to 
provide  suitable  facilities  for  quick- 
drenching  or  flushing  of  body  and  eyes 
within  the  immediate  work  area  for 
immediate  emergency  use,  when  the 
body  or  eyes  may  be  exposed  to 
injurious  corrosive  materials.  However, 
because  MC  is  not  classified  as  a 
corrosive  material,  these  existing 
requirements  would  not  apply  Thus  the 
final  rule's  performance-oriented 
requirements  will  provide  guidance  to 
employers  about  what  facilities  and 
access  distances  are  appropriate  for 
conditions  in  their  workplaces.  In 
addition,  Appendix  A  provides 
examples  of  both  washing  facilities  and 
eyewash  facilities  that  would  satisfy  this 
requirement. 

The  response  to  Issue  38  emphasized 
the  need  for  eyewash  and  shower 
facilities  |Exs.'  19-,37,  19-5fi;  Tr.  2644- 
2645,  10/16/92;  Tr.  1942-1943,  9/24/ 
92]  For  example,  PRMA  testified  ITr. 
348,  9/17/921  that  MC  splashes  happen 
"almost  every  day"  in  furniture 
stripping  workplaces. 

Commenters  also  addressed  the  health 
effects  as.sociated  with  such  accidental 
exposures.  The  Amalgamated  Clothing 
and  Textile  Workers  Union  testified  |Tr. 
1825,9/24/921: 

I  would  adv(x;ate  iiulaiimg  it  |the 
provisions  for  showers  and  eyewash 
facilities!   it  Imethylene  (  hloridel  has  skin 
effects.  Anyone  who's  ever  stripped  paint  can 
tell  you  ahout  what  it's  like  to  get  it  on  their 
skin  or  their  eves.  So  it's  very  important  to 
b*'  able  to  irrigate  an  affected  area  promptly 

One  means  to  provide  protei;tion  from 
prolonged  skin  or  eye  exposure  to  MC 
from  act:idents  is  to  specifically  require 
quick-drench  showers  and  evewashes. 
The  NFRM  sought  comments  on 
whether  or  not  the  final  rule  should 
require  employers  to  provide  quick- 
drench  showers  and  eyewash  facilities. 


Many  commenters  recommended  that 
the  final  rule  contain  such  provisions 
[Exs.  19-15;  19-36;  Tr.  532,  9/18/92;  Tr. 
1380.  9/23/92;  Tr.  2352-53,  10/15/92|. 
For  example,  PRMA  |Ex.  19-11]  favored 
a  requirement  for  eyewash/  quick 
drench  facilities,  stating  as  follows: 

An  eyewash  station  is  a  safety  device  that 
should  be  required  in  any  work  environment 
where  there  is  the  possibility  of  splashing 
chemicals  into  ones  eyes.  Quick  drench 
showers  are  also  a  safety  device  that  should 
be  standard  equipment  in  every  facility.  MC 
paint  removers  are  one  of  the  few  paint 
removers  that  are  easily  rinsed  from  one's 
eyes. 

The  Dow  Chemical  Company 
commented  (Ex.  19-31]: 

Washing  facilities  are  always  a  good  idea 
when  working  with  any  material,  however,  it 
is  not  always  necessary  to  have  quick-drench 
showers,  etc.  Incidentally,  quick-drench 
showers  do  not  deliver  water  "applied  with 
force."  They  work  on  a  deluge  system 
delivering  a  large  amount  of  water  to  wash 
off  the  material,  not  force  it  off  installing 
showers  and  eyewash  fountains  in  all 
workplaces  may  not  be  economically 
feasible.  There  are  other  systems  such  as 
water  hoses,  portable  eye-washes,  etc.  that 
work  effectively  for  MC.  MC  is  a  material 
that,  in  some  cases,  may  be  painful  if  held 
against  the  skin  for  a  period  of  time,  but  is 
not  eye  nor  skin  nor  life  threatening. 
Therefore,  an  immediate  shower  is  not 
required. 

OSHA  agrpes.that  quick  drench  and 
eyewash  facilities  are  effective  means 
for  treating  employees  who  have  been 
accidentally  exposed  to  MC  by  spills  or 
splashes.  However,  the  Agency  agrees 
with  Dow  Chemical  that  quick  drench 
showers  are  not  the  only  means  to 
ensure  proper  first  aid  treatment  for  MC 
exposure  due  to  accidental  splashes  or 
spills  and  believes  that  other  types  of 
washing  facilities  can  also  provide 
effective  treatment  for  accidental 
exposure. 

In  some  cases,  the  availability  of  a 
hose  attached  to  a  pot.ible  water  supply 
would  enable  employers  to  provide 
effective  first  aid  treatment.  This  could 
be  an  especially  effective  means  of 
protection  at  a  con.struction  worksite. 
Several  commenters  |Ex.  19-23,  19-38; 
Tr.  859,  9/21/92]  agreed  that 
construction  employers  should  have 
potable  water  at  the  worksite  in  case  of 
accidental  exposure.  For  example,  the 
Building  and  Construction  Trades 
Department.  AFL-CIO,  testified  |Tr. 
817,9/21/92]: 

The  standard  does  not  address  the  need  fur 
available  hygiene  facilities.  Since  methylene 
chloride  can  damage  the  skin  and  ryes  and 
potable  water  is  often  in  limiteci  supply  on 
construction  sites,  the  requirement  for 
potable  washing  areas  must  \ye  i  learly  stated 
in  the  standard.  Potable  wafer  supplies 


should  be  of  sufficient  volume  to  provide  at 
least  15  minutes  of  continuous  flushing. 

The  Occupational  Health  Foundation 
testified  that  the  MC  standard  should 
require  that  hygiene  facilities  be 
provided  within  a  reasonable  distance  at 
construction  worksites  (Tr.  858-859,  9/ 
21/92]: 

Unlike  in  a  lot  of  other  work  sites  where 
at  least  there's  a  sink  nearby,  in  construction 
you  really  need  to  specifically  mandate  that 
provision  to  be  sure  that  there's  going  to  be 
water  anywhere  remote,  you  know,  within  a 
reasonable  distance  to  the  work  site. 

Issue  38  also  requested  information 
on  the  extent  to  which  MC-exposed 
employees  are  already  provided  with 
quick  drench  showers  and  eye  wash 
facilities.  Several  commenters  described 
workplaces  that  have  emergency  shower 
or  eyewash  facilities  in  place.  The 
United  Automobile,  Aerospace  and 
Agricultural  Implement  Workers  of 
America  (UAW)  testified  (Tr.  1942- 
1943,  9/24/92]  "[t]here  are  a  lot  of 
showers  and  eye  washes  in  areas  where 
you  have  open-top  chemicals  or  use  of 
chemicals."  In  addition,  the  Occidental 
Chemical  Corporation  testified  (Tr. 
2159,  10/14/92[: 

.  .  .  we  conducted  a  survey  of  our 
customers  that  were  not  CMA  and  not 
NACCD  memtiers  recently  and  asked  them 
questions  like  that.  We  have  some 
information  on  that.  It  doesn't  necessarily 
mean  that  we  hit  a  large  percentage  of  our 
methylene  chloride  customers,  though. 

...  we  have  safety  showerls]  and 
cyewashlesi  lin  our  plants],  certainly.  We 
have  .   .  .  recommendations  on  it  and  we 
certainly  follow  the  ANSI  standards  on  it. 

Newport  News  Shipbuilding  (NNS) 
and  the  Shipbuilders  Council  for 
America  both  commented  (Exs.  19-37 
and  19-56]  that  "(p]rocedures  at  NNS 
now  require  eyewash  units.  For  the 
most  part  we  use  portable  (5  gallon) 
units.  Plumbed  combination  units 
would  be  better."  The  National  Tank 
Truck  Carriers,  Inc.  also  indicated  that 
their  facilities  are  already  equipped 
with  emergency  showers  ]Tr.  1750-51. 
9/24/92). 

With  regard  to  the  proximity  of 
employees  to  emergency  showers  and 
eye  washes,  commenters  and  testimony 
indicated  that,  depending  on  the  work 
operation,  shower  facilities  have  been 
installed  as  close  as  eight  feet  or  as  far 
away  as  100  feet.  For  example,  the  J.  M. 
Murray  Center,  testified  (Tr.  1047-48,  9/ 
21/92]  that  they  have  both  eye  washes 
and  showers  that  are  ten  to  twelve  feet 
from  the  employees. 

The  Polyurethane  Foam  Association 
(PFA)  testified  [Tr.  1630,  9/23/92]  that 
the  proximity  of  shower  facilities  and 
eye  washes  depends  on  the  plant  and 
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operation  within  the  plant,  stating  as 
follows: 

We've  got  mothylene  chloride  in  bulk 
storage  area  and  wo  also  use  it  at  the  foam 
machine  The  total  range  from  those  things 
that  you  might  be  would  Ije  anywhere  from 
eight  feet  to  may  Im-  60  feet   And  I'm  guessing 
at  the  60  feet  That,  again,  is  specific  for  those 
plants  that  I  am  responsible  for.  There  are  80- 
some-odd  plants  out  there,  and  I  can't  speak 
for  that  particular  physical  setup  in  each  one 
of  those  plants. 

The  PFA  further  stated  in  its  post 
hearing<:omment: 

Eye  wash  and  drench  show(!rs  are  available 
in  the  production  areas.  These  are  located 
within  10  to  15  feet  of  the  work  stations,  such 
as  near  bulk  storage  tanks  and  the  mixing 
head,  where  a  higher  risk  of  employee 
exposure  exists.  Hygiene  facilities  may  be  ."iO 
to  75  feet  awav  from  other  work  areas  [Ex. 
L-lOOAl 

The  Eastman  Kodak  Company 
testified  [Tr.  1259,  9/22/92]  that 
emergency  eye-wash  and  quick-drench 
showers  are  available  in  their 
workplaces,  and  that  such  stations  are 
between  50  and  100  feet  from  all  work 
areas  where  exposure  to  chemicals  may 
occur. 

Striptech  International,  which 
advocated  requirements  for  pressure 
showers  and  eyewash  facilities  where 
workers  are  exposed  to  MC  [Ex.  19-15], 
also  testified  that  hygiene  facilities  are 
not  readily  accessible  in  the  aircraft 
paint  stripping  industry  [Tr.  1834-35,  9/ 
24/92]: 

I've  heard  people  ask  about  deluge  in  eye 
wash.  Docs  it  exist  in  aircraft  maintenance 
hangars'  Yes,  it  surely  does,  but  you  also 
have  to  look  at  where  they  normally  are. 
They're  normally  on  the  walls.  When  a  man 
or  a  lady  is  on  top  of  an  aircraft,  on  the  tail 
of  an  aircraft,  they  may  be  nine  stories  in  the 
air.  If  they  get  methylene  chloride  in  their 
eyes  or  really  a  bad  shot  of  it.  they've  got  to 
come  down  nine  stories  and  may  be  cross  a 
400  to  600- foot-long  hangar  to  get  to  it. 
Deluge  showers,  yes;  all  aircraft  people  have 
them.  Are  they  readily  accessible?  No 

It  is  important  for  the  employer  to 
evaluate  the  potential  hazard  posed  by 
the  particular  use  of  MC  and  to  provide 
appropriate  wa,shing  facilities  within  a 
reasonable  distance  and  eyewash 
facilities  within  immediate  reach.  In 
addition,  employers  are  required  to 
provide  employees  who  are  at  risk  of 
skin  and/or  eye  contact  with  MC  with 
appropriate  protective  clothing  and  eye 
protection.  Portable  eyewash  units, 
which  would  significantly  reduce  any 
delay  in  irrigating  the  eyes,  are  available 
and  can  be  located  within  easy  access 
distance  of  affected  employees.  As 
described  above,  access  to  washing 
facilities  should  be  quick,  but 
immediate  showering  is  not  generally 


net;essary  to  address  the  MC  skin 
hazard.  Therefore,  an  employee 
stripping  an  airplane  would  likely  have 
time  to  get  to  the  showers  located  along 
the  walls  of  the  hangar  to  wash  MC  fro.n 
the  skin.  (Note:  Some  paint  stripping 
compounds  do  contain  corrosives,  and 
immediate  access  to  quick-drench 
facilities  is  essential  in  such  ca.ses  ) 
Based  on  a  review  of  the  rulemaking 
record,  the  Agency  has  determined  that 
performance-oriented  provisions  for 
hygiene  facilities  are  reasonably 
necessary  to  supplement  the  other 
requirements  of  the  final  rule  and  has 
promulgated  paragraph  (!)  accordingly. 

Pnrngrnph  (jl  Medical  Surveillance 

Section  fifb)(7)  of  the  OSH  Act 
requires  that,  where  appropriate, 
occupational  health  standards  shall 
prescribe  the  type  and  frequency  of 
medical  exams  or  other  tests  to  be  made 
available,  by  the  employer  or  at  the 
employer's  cost,  to  exposed  employees 
in  order  to  determine  if  the  emplovee's 
health  is  being  adversely  affected  by 
exposure  to  workplace  hazards. 

A  medical  surveillance  program  that 
complies  with  paragraph  (j)  enables  the 
employer  to: 

(1)  Determine  if  an  employee  has  an 
underlying  health  condition  that  places 
the  employee  at  increased  risk  from  the 
effects  of  exposure  to  MC; 

(2)  detect,  insofar  as  possible,  early  or 
mild  clinical  conditions  arising  as  a 
result  of  MC  exposure,  so  that 
appropriate  preventive  measures  can  be 
taken; 

(3)  identify  any  occupational  diseases 
that  occur  as  a  result  of  MC  exposure; 
and 

(4]  help  to  evaluate  possible  trends  in 
the  incidence  of  these  di.sea.ses. 

The  most  serious  health  effect  that 
may  result  from  MC  exposure  is  cancer. 
Although  a  medical  surveillance 
program  cannot  detect  MC-induced 
cancer  at  a  preneoplastic  stage,  OSHA 
anticipates  that,  as  in  the  pa  t,  methods 
for  early  detection  and  treatments 
leading  to  increased  survival  rates  will 
continue  to  evolve.  Moreover,  the 
cardiovascular  disease,  central  nervous 
sytem  and  dermal  irritation  effects 
caused  by  MC  exposure  can  already  be 
detected  at  early  or  mild  stages  by 
medical  surveillance  provisions  such  as 
a  medical  history  and  a  medical  exam. 
MC  has  not  been  tested  adequately  for 
the  full  range  of  possible  health  effects 
that  may  result  from  exposure,  so  it  is 
also  not  presently  possible  to  identify 
all  diseases  that  may  be  associated  with 
exposure  to  MC.  The  specific  level  of 
protection  afforded  the  worker  by  the 
final  standard  cannot  be  predicted  with 
certainty,  although  the  risk  of  exposure 


for  those  effects  that  have  been 
identified  are  significant,  and  the  record 
shows  that  reducing  the  exposure  of 
employees  will  signifiuTntly  reduce  that 
risk.  An  important  goal  of  the  medical 
surveillance  program  is  to  |)rovide 
information  related  to  the  adequacy  of 
the  PELs  for  MC  by  documenting  the 
health  condition  of  exposed  employees, 
particularly  in  the  area  of 
carcinogenicity. 

Several  rule  naking  participants  [Exs. 
19-31.  19-83,  Tr   1802-3. 9/24/92] 
stated  that  the  proposed  medical 
surveillance  provision  should  be 
deleted  from  the  final  rule  because  it 
would  not  detect  emplovee  exposure  to 
harmful  levels  ot  MC.  In  addition 
participants  contended  |Ex.  19-83,  Tr. 
4.58,9/17/92]  that  the  medical 
surveillance  provision  is  too  expensive 
and  burdensome.  OSHA  has  determined 
that  the  medical  surveillance  program 
required  by  the  final  rule  is  rea.sonably 
necessary  for  the  protection  of  workers. 
In  particular,  medical  surveillance  will 
directly  benefit  workers  with 
cardiovascular  di.sease.  central  nervous 
system  effects,  and  dermal  irritation. 
These  conditions  can  be  detected  by  the 
medical  surveillance  program  required 
by  this  paragraph  of  the  final  rule,  and 
the  detection  c;  such  conditions  can.  in 
turn,  alert  the  employer  to  potential 
overexposures  to  MC  in  the  workplace 
and  to  the  need  to  limit  MC  exposures 
for  certain  employees  with  underlying 
heart  di.sease  or  other  conditions. 

In  addition,  by  increasing  the 
performance  orientation  of  the  rule, 
OSHA  has  minimized  the  costs  of 
medical  surveillance  while  maintaining 
its  effect ivene.ss.  For  example,  the  final 
rule  leaves  the  content  of  laboraton 
surveillance  for  individual  employees  to 
the  discretion  of  the  phy..ician  or  other 
licensed  health  care  professional.  Also, 
the  requirement  for  a  physical 
examination  has  been  tailored  to  the  age 
of  the  employee,  so  that  employees 
younger  than  45  generally  rec:eive  an 
exam  only  ever,  three  years,  instead  of 
annually.  The  medical  surveillance 
program  also  will  aid  in  the  evaluation 
of  cancer  incidence  in  the  workplace 
and  temporal  trends  therein. 

Paragraph  (])( 1 )  specifies  the 
circumstances  under  which  employers 
must  provide  medical  surveillance  for 
employees  who  are  or  may  be  exposed 
to  MC.  Under  paragraph  (j)(l)(i), 
employers  must  make  medical 
surveillance  available  to  all  emplovees 
who  are  exposed  to  MC  at  or  above  the 
action  level  for  30  days  or  more  in  anv 
year  or  above  either  of  the  PELs  for  at 
least  10  days  in  any  year.  This  provision 
is  effectively  identical  to  the 
corresponding  provision  of  the 
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proposed  rule.  Also,  this  requirement  is 
consistent  with  the  approach  talcen  by 
OSHA  in  the  benzene  standard  (29  CFR 
1910.1028).  OSHA  recognizes  that  the 
health  effects  associated  with  MC 
exposure  are,  in  general,  the  result  of 
chronic  exposures  to  MC.  Accordingly, 
employees  exposed  only  for  a  few  days 
in  any  year  will  be  at  relatively  low  risk 
of  developing  MC-induce<i  disease.  The 
exposure  duration  thresholds  in  the 
final  rule  will  thus  enable  employers  to 
focus  valuable  medical  resources  on 
high-risk  employees. 

Some  commenters  were  concerned 
about  the  use  of  the  PKl.s  and  action 
level  as  triggers  for  medical 
surveillance.  The  Building  and 
Construction  Trades  [Department,  AFL- 
CIO  jTr.  817,  9/21/92!  was  concerned 
that  this  provision  would  preclude 
medical  surveillance  for  some 
employees  with  MC  exposures  that 
exceeded  the  PELs  on  fewer  than  10 
days  in  a  given  year  but  who  might 
nonetheless  be  at  risk  of  adverse  health 
effects.  OSHA  has  determined  that 
employees  who  have  been  identified  by 
a  physician  or  other  licensed  health  care 
professional  as  being  at  risk  for  cardiac 
disease  or  some  other  serious  MC- 
related  health  condition  and  who  are 
exposed  to  MC  at  levels  that  exceed  the 
PELs  on  fewer  than  10  days  in  any  year 
should  have  the  option  of  participating 
in  a  medical  surveillance  program. 
Accordingly,  paragraph  (j)(l)(ii)  has 
been  added  to  the  final  rule.  This 
provision  states  that  medical 
surveillance  must  be  provided  to  any 
employee  (1)  who  is  exposed  above  the 
8-hour  TWA  PEL  or  STEL  for  any  time 
period,  and  (2)  who  has  been  identified 
by  a  physician  or  other  licensed  health 
care  professional  as  being  at  risk  from 
cardiac  disease  or  from  some  other 
serious  MC-related  health  condition, 
and  (3)  who  requests  inclusion  in  the 
medical  surveillance  program.  As  noted 
in  the  Health  Effec:ts  section,  above. 
OSHA  is  concerned  that  any  MC 
exposure  above  either  of  the  PELs  could 
exacerbate  cardiac  problems.  This 
paragraph  enables  such  high-risk 
employees  to  participate  in  a  medical 
surveillance  program. 

Under  paragraph  (j)(l){iii), 
appropriate  surveillance  is  required  to 
be  made  available  to  employees  exposed 
in  an  emergency  regardless  of  the 
airborne  concentrations  of  MC  normally 
present  in  the  workplace.  Where  very 
large  amounts  of  materials  are  kept  in  a 
sealed  system,  routine  exposure  may  be 
very  low.  However,  rupture  of  the 
container  might  result  in  extremely  high 
MC  exposures.  Thus,  it  is  appropriate 
for  employers  who  have  identified 
operations  where  there  is  a  potential  for 


an  emergency  involving  MC  to  plan 
ahead  so  that  emergency  medical 
surveillance  would  be  available  if 
needed.  This  provision  is  effectively 
identical  to  proposed  paragraph 

(i)(l)(iii). 

Proposed  paragraph  (i)(l)(ii)  would 
have  required  that  the  employer  have 
the  examining  physician  or  other 
licensed  health  care  professional 
determine  if  affected  employees  are 
physically  fit  to  wear  respirators.  OSHA 
has  placed  this  requirement  with  the 
other  respiratory  protection  provisions 
in  paragraph  (g)  of  this  final  rule. 

Paragraph  (jT(2)  requires  that 
employers  offer  examinations  without 
cost  to  employees,  at  a  reasonable  time 
and  place,  and  without  loss  of  pay. 
OSHA  believes  that  this  provision  is 
necessary  to  encourage  employees  to 
participate  in  the  medical  surveillance 
program.  Final  rule  paragraph  (j)(2), 
which  is  essentially  identical  to 
proposed  paragraph  (i)(2),  is  also 
consistent  with  other  OSHA  health 
standards  and  with  provisions 
contained  in  the  OSH  Act. 

Paragraph  ())(3)  requires  that  ail 
medical  procedures  be  performed  by  or 
under  the  supervision  of  a  physician  or 
other  licensed  health  care  professional, 
defined  as  'an  individual  who.se  legally 
pennitted  scope  of  practice  (i.e.,  license, 
registration,  or  certification)  allows  him 
or  her  to  independently  provide  or  be 
delegated  the  responsibility  to  provide 
some  or  all  of  the  health  care  services 
required  by  paragraph  (j)  of  the 
standard."  The  proposal  required  that 
ail  medical  procedures  be  performed 
only  by  or  under  the  supervision  of  a 
physician.  Only  one  commenter  fEx. 
19-311  specifically  supported  this 
provision. 

OSHA  has  long  considered  the  issue 
of  whether  and  how  to  identify  the 
particular  professionals  who  are  to 
perform  the  medical  surveillance 
required  by  its  health  standards.  The 
Agency  has  determined  that  other 
professionals  who  are  licensed  under 
state  laws  to  provide  medical 
surveillance  .services  would  also  be 
appropriate  providers  of  such  services 
for  the  purposes  of  the  MC  standard. 
The  Agency  recognizes  that  the 
personnel  able  to  provide  the  required 
medical  surveillance  may  vary  from 
state  to  state,  depending  on  state 
licensing  laws.  Under  the  final  rule,  an 
employer  has  the  flexibility  to  retain  the 
services  of  a  range  of  qualified  licensed 
health  care  professionals,  thus 
potentially  reducing  costs,  increasing 
flexibility,  and  allowing  employers  to 
identify  those  professionals,  who  may 
not  necessarily  be  physicians,  with  the 
greatest  expertise  in  diagnosing  and 


treating  occupational  diseases.  In  future 
rulemakings,  OSHA  may  attempt,  with 
the  cooperation  of  interested 
stakeholders,  to  specify  which  licensed 
health  care  profes.sionals  are  the  most 
appropriate  to  perform  each  of  the 
diagnostic,  therapeutic,  medical 
management  and  other  services  required 
by  the  Agency's  standards. 

Paragraph  (j)(4)  of  the  final  standard 
addresses  when  medical  examinations 
and  consultations  are  to  be  provided. 

Initial  surveillance.  Under  paragraph 
(j)(4)(i),  initial  medical  surveillance 
must  be  provided  before  an  employee's 
initial  assignment  to  work  in  an  area 
where  they  would  be  exposed  to  MC  or 
by  the  start-up  dates  described  in 
paragraph  (n)(2)(iii)  of  the  final  MC 
standard,  whichever  is  later.  The 
employer  need  not  repeat  equivalent 
medical  surveillance  if  it  has  already 
been  provided  within  the  past  12 
months.  OSHA's  requirement  for  a 
preplacement  examination  is  intended 
to  determine  if  an  individual  is  at 
increased  risk  of  adverse  effects  from 
exposure  to  MC.  It  also  establishes  a 
general  baseline  for  future  reference. 
The  provisions  of  final  rule  paragraph 
(j)(4)  are  effectively  identical  to  those  in 
proposed  paragraph  (i)(3),  except  that 
the  proposed  rule  did  not  take  into 
account  medical  surveillance  provided 
prior  to  the  effective  date  of  this  section. 
In  the  preamble  to  the  NPRM  (56  FR 
57124),  OSHA  stated  that  it  was 
considering  a  provision  that  would  give 
employers  credit  for  medical 
examinations  provided  within  one  year 
of  the  standard's  effective  date.  The 
Agency  requested  comment  on  the 
usefulness  of  such  a  provision. 
Commenters  (Exs.  19-31,  19-55b,  19- 
83)  supported  such  a  provision.  In 
particular,  Dow  Chemical  [Ex,  19-31] 
stated  "[ijf  this  is  not  done  this  section 
will  be  unfair  to  those  employers  who 
have  on-going  health  surveillance 
programs."  OSHA  agrees  with  these 
commenters  and  has  promulgated  the 
final  rule  accordingly. 

Periodic  surveillance.  Paragraph 
(j)(4)(ii)  addresses  periodic  medical 
surveillance.  OSHA  proposed  to  require 
annual  medical  surveillance  for  all 
affected  employees.  In  the  final  rule,  • 
this  has  been  changed  so  that  the 
employer  is  required  to  update  the 
medical  and  work  history  for  each 
affected  employee  every  year  but  must 
only  provide  physical  examinations  on 
a  schedule  that  varies  with  the  age  of 
the  employee.  For  affected  employees 
45  years  of  age  or  older,  the  physical 
examination  must  be  conducted  every 
year.  For  employees  less  than  45  years 
of  age,  the  examination  need  only  be 
done  every  three  years. 
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OSHA  differentiated  these  groups  of 
employees  in  an  effort  to  target 
surveillance  resources  effetrtively.  The 
probability  of  developing  heart  disease 
(which  can  be  exacerbated  by  MC 
exposure)  increases  as  employees  age. 
Age  45  is  a  rough  approximation  of  the 
point  at  which  medical  professionals 
would  have  heightened  concern  for 
cardiac  effects,  hi  other  words,  it  is 
generally  more  likely  that  employees  4,'j 
years  and  older  would  experience  the 
adverse  cardiac  effects  of  MC  exposure. 
Three-year  intervals  between  physical 
examinations  for  workers  younger  than 
45  seemed  the  proper  interval  to  balance 
the  conservation  of  valuable  medical 
resources  and  the  provision  of  a  medical 
surveillance  program  that  is  useful  for 
detecting  adverse  MC  health  effects.  The 
annual  updates  on  medic;al  and  work 
history  will  enable  the  physician  or 
other  licensed  health  care  professional 
to  identify  those  individuals  for  whom 
more  frequent  examinations  would  be 
appropriate. 

To  a  lesser  extent,  this  would  be  true 
for  the  detection  of  MC-induced  cancer 
as  well.  Although  MC-induced  cancer 
cannot  currently  be  detected  at  the  pre- 
neoplastic stage,  early  detection  of 
cancer  generally  increases  the  survival 
rate,  so  it  is  important  to  include 
employees  exposed  to  MC  in  a  medical 
surveillance  program  that  may  detect 
tumors.  Since  any  cancers  caused  by 
MC  are  more  likely  to  be  found  in  older 
employees  and  employees  exposed  to 
MC  for  longer  durations,  it  is  reasonable 
to  concentrate  medical  surveillance 
resources  on  older  employees. 

The  main  goal  of  periodic  medical 
surveillance  for  workers  is  to  detect 
adverse  health  effects  at  an  early,  and 
potentially  still  reversible,  stage.  The 
intervals  chosen  based  on  the  age  of  the 
employee  are  consistent  with  this 
purpose  and  with  other  OSHA  health 
standards.  The  Agency  believes  that 
these  periodic  surveillance 
requirements  strike  a  proper  balance 
between  the  need  to  diagnose  health 
effects,  such  as  cancer,  at  an  early  stage, 
thus  increasing  the  effectiveness  of 
medical  intervention,  and  the 
expectation  that  a  limited  number  of 
cases  will  be  identified  through  the 
surveillance  program.  This  approach 
decreases  the  cost  burden  of 
surveillance  by  lengthening  the  period 
of  time  between  examinations  for 
younger  employees  who  have  fewer 
years  of  exposure  and  thus  have  a  lower 
risk  of  adverse  health  effects. 

Termination  of  employment  or 
reassignment.  Paragraph  (j)(4)(iii) 
requires  the  employer  to  provide 
medical  surveillance  when  an  employee 
terminates  employment  or  is  reassigned 


to  an  area  where  exposure  is 
consistently  at  or  below  the  action  level 
and  the  STEL.  The  termination 
examination  need  not  be  conducted  if 
medical  surveillance  has  been 
performed  within  the  past  six  months. 
This  requirement  reduces  the  likelihood 
that  an  employee  who  terminates 
employment  has  an  active,  but 
undiagnosed,  disease  related  to  his  or 
her  MC  exposure.  In  the  NPRM.  OSHA 
had  proposed  that  the  termination 
examination  l)e  performed  unless 
medical  surveillance  had  been 
conducted  on  that  employee  within  the 
past  three  months.  The  Motor  Vehicle 
Manufacturers  Association  |Ex.  19-42| 
reque.sted  that  the  exam  should  only  be 
required  if  the  employee  has  not  had  a 
medical  exam  within  six  months  of 
termination  or  reassignment,  instead  uf 
three  months  as  had  been  proposed.  The 
MVMA  stated  that  "six  months  is 
adequate  and  consistent  with  other 
OSHA  health  .standards  (Cadmium,  Sec, 
1910.1(J27(1K8)).  We  .see  no  contribution 
to  reducing  employee  risk  from 
examining  such  employees  at  an  earlier 
date,  especially  since  the  exposure  to 
methylene  chloride  has  been  removed." 
Upon  reconsideration  of  the  issue. 
OSHA  has  adopted  this  suggestion  in 
the  final  rule. 

The  Agency  requested  public 
comment  on  whether  continued  annual 
surveillance  should  be  offered  to 
employees  who  have  left  employment, 
retired,  or  transferred  to  other  areas 
within  the  employer's  operations.  Such 
an  approach  would  be  consistent  with 
the  requirement  in  the  Beni;ene 
standard  (29  CFR  1910.1028).  which 
makes  medical  surveillance  available  to 
certain  employees  who  have  been 
exposed  to  benzene  du'ing  their 
employment  with  their  current 
employer.  Several  commenters  |Exs.  19- 
,31.  19-38.  19-42,  19-48,  19-.S.5b.  19-.'58i 
stated  that  there  should  be  no  medical 
surveillance  after  an  employee  leaves  a 
job  in  an  exposure  area  or  for  employees 
previously  exposed  to  MC.  In  particular. 
Dow  Chemical  |Ex.  19-31 1  stated.  "(W|e 
do  not  believe  that  the  employer  should 
be  responsible  for  continuet   medical 
surveillance  for  employees  who  leave 
MC  exposure  areas  *    *   *.  !T|he 
continued  surveillance  does  nothing 
more  than  divert  occupational  medical 
resources  from  more  important  work." 
Taking  a  different  view,  the  lUE  |Tr. 
533,  9/18/92)  testified  that  formerly 
exposed  retirees  should  be  included  in 
the  medical  surveillance  program.  They 
also  stated  that  retirees,  presently 
employed  workers  formerly  exposed  to 
MC  in  previous  jobs,  and  workers 
relocated  to  nonexposed  areas  should  be 


included  in  the  medical  surveillance 
program.  The  ACTWU  agreed,  testifying 
ITr.  17fi3-17R4,  9/24/92)  that  employees 
wtio  continue  to  work  for  the  same 
employer  after  their  exposure  to  MC  is 
terminated  should  be  entitled  to 
participate  in  the  medical  surveillance 
program. 

OSHA  has  decided  that  it  would  be 
inappropriate  to  include  retirees  and 
other  formerl)  exposed  employees  m 
the  medical  surveillance  program   A 
major  vnlue  oi  niedical  surveillance  is  lo 
detect  the  acute  heart  disease  and  CNS 
effects  associated  with  MC  exposure. 
Workers  no  longer  exposed  to  MC,  or 
retirees,  would  be  at  much  less  risk  of 
experiencing  these  effects. 

Additional  siin'pillnnre  Paragraph 
ii)(4)(ivl  require    employers  to  provide 
additional  surveillance  when  the 
physK  ian  or  other  licensed  health  oare 
professional  a»commends  that  it  be 
provided.  This  may  be  warranted,  for 
example,  for  an  employee  who  is  under 
45  \ears  of  age  but  has  a  health 
condition  that  requires  surveillance 
more  frequently  ,han  every  3  years. 
Inclusion  of  this  provision  in  the  final 
rule  will  ensure  that  all  employe«;s 
receive  the  most  appropriate  level  of 
surveillance  for  their  particular  health 
situation  The  proposed  provision  was 
essentially  identical. 

Paragraph  (\)(5]  of  the  final  rule,  like 
paragraph  (i)|4)  of  the  proposal, 
establishes  the  requirements  for  the 
content  of  medical  exams  This 
provision  requires  a  comprehensive 
medical  and  work  history,  a  physical 
examination,  laboratory  surveillance, 
and  any  additional  information 
determined  to  be  necessary  b\  the 
physician  or  other  licensed  health  care 
professional.  The  language  in  the 
proposed  rule.  whi<;h  was  similar,  has 
been  revised  for  clarity  and  to  provide 
guidance  about  wtiat  constitutes 
adequate  medical  surveillance.  For 
example,  the  final  rule  addresses 
medical  and  work  history  in  greater 
detail  than  the  proposal  because,  in 
some  cases,  tfiree  years  ma\  elapse 
before  a  subsequent  physical 
examination  is  provided.  On  the  other 
hand,  the  specific  (  ontent  of  the 
physical  examination  and  laboratory 
surveillance  has  been  left  largely  to  the 
discretion  of  the  physician  or  other 
licensed  health  care  professional. 

Paragraph  (j)(5)(i)  requires  that  a 
comprehensive  medical  and  work 
history  l>e  obtain  d  from  each 
participating  employee  This  paragraph 
requires  a  medical  evaluation  that 
iru:ludes  a  comprehensive  medical  and 
work  history  with  spec:ial  emphasis  on 
neurological  symptoms,  skin  conditions. 
history  of  hematologic  or  liver  disease. 
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signs  or  symptoms  suggestive  of  heart 
disease  (angina,  coronary  artery 
disease),  risk  factors  for  heart  disease, 
MC  exposures,  and  the  work  practices 
and  personal  protective  equipment  used 
to  control  exposures.  OSHA  has 
included  an  example  of  a  medical  and 
work  history  format  that  would  satisf>' 
this  requirement  in  non-  mandatory 
Appendix  B  of  the  standard.  The 
proposed  provision  required  a 
comprehensive  or  interim  medical  and 
work  history  with  emphasis  on 
neurological  symptoms,  mental  status, 
and  cardiac  health.  Final  rule  paragraph 
(j)(5)(i)  has  been  revised  to  indicate 
clearly  what  is  required. 

The  medical  and  work  history 
component  of  the  initial  medical 
evaluation  will  assist  the  physician  or 
licensed  health  care  professional  in 
identifying  pre-existing  conditions  that 
might  place  the  employee  at  increased 
risk  when  exposed  to  MC.  It  also 
establishes  a  health  baseline  for  future 
monitoring.  The  subsequent  annual 
updates  will  identify  changes  in 
neurological  symptoms,  skin  conditions 
or  cardiac  health,  and,  in  combination 
with  laboratory  analyses  and 
information  on  exposure  history,  may 
provide  early  warnings  of  MC  toxicity. 
The  information  derived  from  a  medical 
evaluation  assists  the  physician  or  other 
licensed  health  care  professional  in 
distinguishing  between  MC-related 
effects  and  those  effects  that  are 
unrelated  to  MC  exposure.  This 
information  is  particularly  important 
because  the  health  effects  associated 
with  MC  exposure  are  not  unique  to 
such  exposure.  For  example,  the 
proposeid  requirement  to  assess  mental 
health  status  has  been  eliminated  from 
the  final  rule  because  no  specific 
correlation  has  been  demonstrated 
between  mental  health  status  and  MC 
exposure. 

Paragraph  (j)(5)(ii)  requires  that  the 
extent  and  nature  of  the  required 
physical  examinations  be  determined  by 
the  physician  or  licensed  health  care 
professional  based  on  the  health  status 
of  the  employee  and  analysis  of  the 
medical  and  work  history  for  that 
employee.  The  standard  also  requires 
that  the  examiner  give  particular 
attention  to  the  lungs,  cardiovascular 
system  (including  blood  pressure  and 
pulse),  liver,  nervous  system  and  skin. 
Proposed  paragraph  (i)(4)(ii)  spe<:ifically 
would  have  required  that  the 
examination  address  the  lungs,  liver, 
nervous  system  and  breast.  OSHA  has 
determined  that,  in  order  to  indicate 
clearly  that  the  physician  or  licensed 
health  care  professional  should  assess 
the  potential  cardiac  health  impacts  of 
MC,  the  medical  exam  should  give 


attention  to  the  cardiovascular  system, 
blood  pressure  and  pulse.  In  addition, 
the  Agency  has  decided  that,  because  of 
the  skin  irritation  effects  of  MC,  it  is 
necessary  to  include  evaluation  of  the 
skin  in  the  medical  exam. 

Two  hearing  participants  ITr.  803,  9/ 
18/92;  Tr.  2434-35.  10/15/92)  testified 
that  men  over  40  years  old  should  be 
given  electrocardiograms  (ECGs),  which 
should  be  repeated  every  1  to  3  years. 
OSHA  is  not  requiring  ECGs  because 
there  is  no  evidence  in  the  record  that 
associates  specific  changes  in  ECGs  with 
MC  exposures.  However,  the  physician 
or  licensed  health  care  professional  has 
the  discretion  to  order  an  EGG  for  any 
employee  where  it  is  deemed 
appropriate. 

Proposed  paragraph  (i)(4)(iv)  also 
required  the  physician  to  make  a 
determination  of  any  reproductive 
difficulties  of  the  employee.  Vulcan 
Chemicals  [Ex.  19-48)  and  Organization 
Resources  Counselors  (ORG)  |Ex.  19-51) 
commented  that  the  eviden.^e  for  a 
relationship  between  reproductive 
effects  and  MC  exposure  did  not 
warrant  inclusion  of  such  a  provision  in 
the  final  rule.  OSHA  agrees  with  these 
commenters  that  the  evidence 
associating  MC  exposure  and  specific 
reproductive  health  effects  is  sparse. 
Therefore,  the  Agency  has  not  included 
reproductive  effects  in  the  list  of  effects 
the  physician  or  other  licensed  health 
care  professional  should  focus  on. 
However,  the  Agency  will  continue  to 
monitor  the  literature  to  determine  if 
future  evidence  indicates  that  inclusion 
of  this  provision  is  warranted. 

Two  commenters  lExs.  19-28,  19-42) 
stated  that  the  breast  examination 
requirement  should  be  eliminated  from 
the  final  mle  because  breast  exams 
would  be  highly  unlikely  to  identify 
effects  related  to  exposure  to  MC.  In  the 
proposal  OSHA  plat:ed  attention  on  the 
breast  bet:ause  of  concern  raised  by  the 
increased  number  of  breast  tumors  in 
the  rat  bioassav  Upon  further 
consideration.  OSHA  has  dropped  the 
requirement  for  breast  e.xams.  The 
Agency  notes  that  rats  are  particularly 
sensitive  to  mammary  tumors  and  it  is 
unclear  that  humans  have  similar  risks 
of  developing  brea.st  cancer  after 
exposure  to  MC.  The  Agency  remains 
concerned  about  the  potential  for  MC 
carcinogenicity  evidenced  by  the  rat 
mammary  tumors,  however,  and  has 
relied,  in  part,  on  mammary  tumor  data 
in  identifying  MC  as  a  cancer  hazard. 

In  final  rule  paragraph  (j)(5){iii), 
laboratory  surveillance  of  employees  is 
to  be  conducted  as  the  examining 
physician  or  licensed  health  care 
professional  detennines  to  be  necessary 
and  appropriate,  based  on  the 


employee's  health  status  and  the 
medical  and  work  history.  This  is  a 
more  performance-oriented  provision 
than  the  corresponding  provision  of  the 
proposed  rule.  The  proposal  would  have 
required  several  specific  laboratory 
tests,  while  the  final  rule  leaves 
laboratory  test  requirements  to  the 
discretion  of  the  physician  or  other 
licensed  health  care  professional.  Non- 
mandatory  Appendix  B  includes 
guidance  regarding  the  types  of  tests 
that  may  be  appropriate. 

Some  commenters  [Exs.  19-28.  19—42, 
19-48.  19-49)  stated  that  COHb  levels, 
which  had  been  included  among  the 
tests  in  the  NPRM,  are  not  a  good 
measure  of  toxic  exposure  to  MC.  In 
particular,  the  MVMA  (Ex.  19--121  stated 
that  it  is  difficult  to  determine  the  COHb 
level  attributable  to  MC  exposure  for 
employees  who  are  smokers  or  who  may 
have  other  exposures  to  CO.  Several 
other  participants  (Exs.  19-25,  19-57, 
19-83  and  Tr.  1438,  9/23/92)  suggested 
that  COHb  testing  should  be  done  only 
after  over-exposure  to  MC,  such  as  after 
an  emergency.  The  Laborers  Health  and 
Safety  Fund  (Tr.  1386,  9/23/92) 
testified, 

[Wje're  not  convinced  that  that's  (COHb 
monitoring)  an  appropriate  and  accurate 
measure  of  exposures,  given  other  sources  of 
carbon  monoxide  on  construction  sites  as 
well  as  the  issue  of  smokers  versus  non- 
smokers. 

However,  the  Department  of  the  Army 
[Ex.  19-55b)  suggested  that  COHb  levels 
are  a  more  cost-effective  measurement 
of  the  oxygen-carrying  capacity  of  blood 
than  a  complete  blood  count.  Similarly, 
the  California  Department  of  Health 
Services  (Ex.  19-17)  requested  that 
references  to  COHb  testing  be  moved 
from  the  appendix  to  the  regulatory  text. 

COHb  levels  greater  than  3%  can 
exacerbate  angina  symptoms,  decrease 
exercise  tolerance  and  increase  risks  for 
myocardial  infarctions  (heart  attacks)  in 
susceptible  individuals.  COHb 
concentrations  can  also  be  used  as  a 
rough  estimate  of  worker  exposure  to 
MC  (taking  into  consideration  smoking 
behavior,  time  since  exposure,  and 
exposure  to  other  CO  sources)  to 
calibrate  personal  MC  monitoring 
measurements.  Before-  and  after-shift 
COHb  determinations  can  be  useful  in 
correlating  recent  MC  exposures  with 
COHb  levels.  The  Agency  is  not 
requiring  COHb  testing,  however, 
because  confounding  factors,  such  as 
smoking  or  exposure  to  a  CO  source,  can 
reduce  the  usefulness  of  the  results  of 
the  tests  and,  in  addition,  COHb  does 
not  measure  a  health  effect  per  se  but  is 
instead  a  surrogate  measure  of  MC 
exposure.  However,  COHb  testing  may 
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be  clinically  important  in  the  evaluation 
of  a  symptomatic  worker  and  therefore 
remains  an  option  for  the  physician  or 
other  licensed  health  care  professional 
to  pursue.  Exposure  monitoring  (see 
paragraph  (d)  of  the  final  rule)  must  he 
performed  to  quantify  an  employee's 
exposure  to  MC. 

In  the  comments  received  subsequent 
to  publication  of  the  ANPR  for  MC  [Exs. 
10-3,  10-10,  10-281,  several  industry 
commenters  indicated  that  urine 
analysis,  liver  function  tests  and  chest 
X-rays  are  commonly  performed  as  part 
of  the  medical  surveillance  programs  of 
these  companies.  OSHA  believes  that 
annual  urin^  analysis  or  chest  X-ray 
would  not  be  relevant  to  detection  of 
MC-related  health  effects.  Liver  function 
tests  have  also  been  evaluated  for 
inclusion  as  a  requirement  in  the 
medical  surveillance  provision.  As 
discussed  above  in  the  Health  Effects 
section,  animal  studies  and  human 
clinical  studies  show  an  association 
between  chronic  MC  exposure  and  some 
changes  in  liver  enzymes,  particularly 
after  high  exposures  or  doses  of  MC  for 
prolonged  periods  of  time.  The  changes 
in  liver  enzyme  levels  after  MC 
exposure  are  not  consistent  in  the 
human  clinical  studies,  however,  and  in 
general,  changes  in  liver  enzymes  are 
not  specific  or  unique  to  MC  exposure. 
Therefore,  the  Agency  believes  that  it 
should  be  left  to  the  physician's  or  other 
licensed  health  care  professional's 
discretion  to  determine  if  laboratory 
analysis  of  liver  enzymes  is  warranted. 
Several  commenters  |Exs.  19-11,  19- 
26,  19-42,  19-48.  19-55b]  agreed  that 
routine  use  of  all  of  the  tests  included 
in  the  proposal  would  not  be 
appropriate  or  necessary  for  the 
detection  of  MC-related  health  effects. 
The  Agency  also  sought  comments  on 
the  inclusion  of  other  medical  tests  in 
the  final  MC  rule.  Two  commenters 
lExs.  19-31.  19-48]  stated  that  a 
complete  blood  count  was  not  necessary 
because  the  results  of  this  test  may  not 
correlate  with  MC  overexposure.  In 
particular,  the  Dow  Chemical  Co.  [Ex. 
19-31)  commented  that  a  complete 
blood  count  is  not  necessary  because 
blood  cell  volume  and  hemoglobin 
findings  would  suffice.  OSHA  has 
reevaluated  the  utility  of  the  proposed 
tests  and  has  decided  that  leaving 
laboratorv'  surveillance  to  the  discretion 
of  the  physician  or  licensed  health  care 
professional  is  more  cost-effective  than 
the  approach  taken  in  the  proposal  and 
will  not  negatively  impact  worker 
health. 

In  paragraph  (j)(5)(iv).  the  final  rule 
requires  the  medical  surveillance 
program  of  the  employer  to  include  any 
other  information  or  reports  the 


physician  or  other  licensed  heahh  care 
professional  determines  are  necessary. 
This  is  to  ensure  that  a  complete 
medical  profile  is  available  to  the 
physician  or  licensed  health  care 
professional  to  make  decisions 
regarding  the  employee's  health  and 
exposure  status.  'This  provision  is 
essentially  identical  to  that  proposed. 

Paragraph  (j)(6)  of  the  final  rule 
describes  the  required  contents  of 
emergency  medical  sun-eillance.  The 
proposed  rule  did  not  specifv  what 
elements  should  be  included  in  an 
emergency  medical  exam.  The  final  rule 
clarifies  that  emergency  medical 
surveillance  should  include  any 
appropriate  emergency  treatment  and 
decontamination  of  the  exposed 
employee,  a  comprehensive  physical 
exam,  an  updated  medical  and  work 
history,  and  laboratory  surveillance,  if 
needed. 

The  Dow  Chemical  Companv  lEx.  19- 
31 1  commented  that  employees  exposed 
to  MC  during  an  emergency  should  not 
automatically  be  included  in  the  regular 
medical  surveillance  program.  Instead, 
this  commenter  argued  that  onlv  those 
components  of  a  medical  examination 
that  are  appropriate  in  a  given  situation 
should  be  conducted.  OSHA  believes 
that  it  is  important  for  an  employer  to 
provide  medical  examinations  and 
appropriate  follow-up  to  employees 
exposed  to  MC  during  an  emergency 
After  considering  the  issue  and 
comments  raised  during  the  rulemaking, 
the  Agency  agrees  with  Dow  that 
employees  exposed  to  MC  during  an 
emergency  should  not  necessarily  be 
enrolled  in  the  continuing  medical 
surveillance  program  provided  to 
employees  routinely  exposed  to  MC.  To 
that  end,  OSHA  has  added  language  to 
the  final  rule  that  clearly  indicates  what 
emergency  medical  surveillance  is 
required.  OSHA  believes  that  final  nde 
paragraph  (j)(6)  allows  the  employer 
appropriate  flexibility,  while  at  the 
same  time  ensuring  that  those 
employees  exposed  to  MC  during  an 
emergency  receive  appropriate  medical 
surveillance. 

Paragraph  (\)[7)  requires  the  employer 
to  provide  medical  surveillance 
services,  in  addition  to  those  spe<:ified 
in  final  rule  paragraphs  (j)(.5)  and  (j)(fi). 
when  the  physician  or  other  licensed 
health  care  professional  determines  that 
they  are  necessary.  Compliance  with 
this  requirement  will  ensure  that  the 
information  needed  to  evaluate  the 
effects  of  MC  exposure  on  emplovees  is 
available.  This  provision  is  essentially 
the  same  as  proposed  paragraph  (i)(5). 

Paragraph  {j)f8}  requires  that  the 
employer  provide  the  physician  or  other 
licensed  health  care  professional  with 


(1)  a  copy  of  the  standard,  including  the 
relevant  appendices:  (2)  a  description  of 
the  affected  employee's  past,  current, 
and  anticipated  future  duties  as  they 
relate  to  the  employees  MC  exposure: 
(3)  a  de.scription  of  former,  current  or 
anticipated  exposure  levels  (including 
the  frequency  and  exposure  levels 
anticipated  to  be  associated  with 
emergencies),  as  applicable:  (4)  a 
description  of  any  PPE  that  the 
employee  must  use  or  will  use,  such  as 
n^spirators:  and  (5)  information  from 
any  previous  medical  examinations  that 
would  not  otherwise  be  available  to  the 
examining  physician  or  other  licensed 
health  care  professional.  OSH.A  has 
determined  that  the  physician  or  other 
licensed  health  care  professional  needs 
the  above-listed  background  information 
in  order  to  place  the  information 
derived  from  medical  surveillance  m 
the  proper  context.  For  example,  a  well- 
documented  exposure  history  assists  the 
physician  or  other  licensed  health  care 
professional  in  determining  whether  an 
observed  health  condition  may  be 
related  to  MC  exposure.  It  also  helps 
this  individual  to  determine  if  the 
results  of  medical  surveillance  indicate 
a  need  to  limit  an  employee's 
occupational  evposure  to  MC.  This 
paragraph  is  essentially  the  same  as 
proposed  paragraph  (i)(6). 

Paragraph  (j)(9)  ol  the  final  mle 
requires  employers  to  ensure  that  the 
examining  physician  or  other  licensed 
health  care  professional  provides  the 
employer  and  the  affected  employee 
with  a  written  opinion  that  nddres.ses  (1) 
the  physician's  or  other  licensed  health 
care  professionals  opinion  as  fc 
whether  the  employee  has  any  detected 
medical  condition  that  would  place  the 
employee  at  increased  risk  of  material 
health  impairment  as  a  result  of 
exposure  to  MC;  (2)  any  recommended 
limitations  on  the  employee's  exposure 
or  use  of  personal  prolet^tive  clothing  or 
equipment  and  respirators:  (3)  a 
statement  that  the  employee  has  been 
informed  of  the  potential 
carcinogenicity  of  MC.  the  risk  factors 
for  heart  disease,  and  the  potential  for 
exacerbation  of  underlying  heart  disease 
associated  with  exposure  to  MC:  and  (4) 
a  statement  that  the  employee  has  been 
informed  of  the  results  of  the  medical 
examination  and  an\  medical 
conditions  related  to  MC  exposure  that 
require  further  explanation  or  treatment 

The  physician  or  other  lii:ensed 
health  can-  professional  must  provide 
copies  of  the  written  medical  opinion  to 
the  employee  and  the  employer  within 
15  days  after  completion  of  the 
evaluation  of  medical  and  laboratory 
findings,  but  no  later  than  30  days  after 
the  medical  examination  This 
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requirement  was  included  to  ensure  that 
the  employee  and  the  employer  have 
been  informed  of  the  above-mentioned 
results  of  the  medical  examination  in  a 
timely  manner.  This  requirement  differs 
slightly  from  that  in  proposed  paragraph 
(i)(7)(i).  Instead  of  the  physician 
providing  a  copy  of  the  written  medical 
opinion  to  the  employer,  who  then 
provides  a  copy  to  the  employee,  the 
final  rule  requires  the  physician  or  other 
licensed  health  care  professional  to 
supply  a  copy  of  the  written  medical 
opinion  directly  to  both  the  employer 
and  the  employee.  In  addition,  the  time 
allowed  for  providing  the  opinion  has 
been  changed  to  recognize  that  time 
may  be  needed  to  receive  and  evaluate 
laboratory  or  other  medical  findings. 
The  Agency  believes  that  notifying  both 
the  employer  and  affected  employees  of 
the  MC-related  results  of  the  medical 
surveillance  at  the  same  time  is  an 
efficient  approach  to  disseminating  this 
information  to  the  appropriate  parties. 
Providing  copies  of  the  same  written 
opinion  both  to  the  employer  and  the 
employee  ensures  that  the  employer  is 
aware  of  any  factors  that  may  influence 
work  assignments  or  choice  of  personal 
protective  equipment. 

OSHA  has  added  a  requirement  to  the 
final  rule  that  the  physician  or  other 
licensed  health  care  professional  inform 
the  employee  of  the  carcinogenic  and 
cardiac  effects  of  MC  to  reinforce  the 
information  on  MC's  serious  health 
effects  that  was  transmitted  during 
training.  The  Agency  believes  that  this 
reinforcement  will  help  to  ensure  that 
employees  are  aware  of  the  potential 
effects  of  MC  and  take  appropriate 
precautions  when  using  this  toxic 
substance. 

OSHA  received  several  comments  on 
different  aspects  of  paragraph  (j)(9).  For 
example,  the  UAW  [Tr.  1884,  9/24/92] 
testified  that  the  written  opinion 
transmitted  to  the  employer  by  the 
physician  or  other  licensed  health  care 
professional  should  only  state  the 
limitations  on  the  employee's  exposure 
or  use  of  respiratory  or  other  personal 
protective  equipment  recommended  by 
the  physician  or  other  health  c^re 
professional,  and  should  not  include  the 
medical  or  other  reasons  behind  the 
recommended  limitations. 

OSHA  agrees  with  the  UAW  that  it  is 
important  to  protect  the  privacy  of 
employees  enrolled  in  medical 
surveillance  programs.  Consequently, 
OSHA  health  standards  have 
traditionally  included  a  statement  to  the 
effect  that  no  findings  or  diagnoses 
should  be  included  in  the  physician's 
written  opinion  that  are  unrelated  to 
occupational  exposure.  This 
requirement  is  intended  both  to  protect 


the  employee's  privacy  and  to 
encourage  employees  to  participate  in 
the  employer's  medical  surveillance 
program.  The  restriction  on  what  may 
be  revealed  in  the  written  opinion 
appears  in  the  final  rule  as  paragraph 
(jj(9)(iil,  and  is  intended  to  apply  to  all 
of  the  information  provided  in  the 
physician's  or  other  licensed  health  care 
professional's  written  opinion, 
including  that  related  to  ref;ommended 
limitations. 

The  MVMA  jEx.  19-42|  and  ORC  (Ex. 
1&-57|  stated  that  the  proposed  15-day 
requirement  for  providing  the  employer 
with  a  copy  of  the  written  opinion 
should  be  15  days  from  the  physician's 
or  other  licensed  health  care 
professional's  receipt  of  the  test  results 
rather  than  15  days  from  the  date  of  the 
examination.  The  Agency  agrees  and,  as 
described  above,  has  changed  the 
requirement  so  that  the  written  opinion 
must  be  provided  within  15  days  of 
completion  of  evaluation  of  medical 
findings,  but  not  more  than  30  days  after 
the  examination.  OSHA  believes  that 
this  strikes  the  proper  balance  between 
allowing  sufficient  time  for  the 
physician  or  other  licensed  health  care 
professional  to  evaluate  any  laboratory 
findings  while  still  providing  the 
information  to  the  employer  and  the 
employee  in  a  timely  manner. 

Newport  News  Shipbuilding  [Ex.  19- 
37]  and  the  Shipbuilders  Council  of 
America  (Ex.  19-56]  stated  that  the 
written  opinion  should  require  only  that 
employees  be  notified  of  abnormal  test 
results,  not  normal  results.  In  response 
to  these  comments.  OSHA  notes  that 
such  a  provision  would  actually  require 
many  physicians  and  other  Ucen.sed 
health  care  professionals  to  change  their 
current  practice  bec;ause  it  would 
require  thera  specifically  to  delete 
normal  results  from  printouts  of 
laboratory  and  other  findings.  Such 
reports  routinely  display  all  results, 
both  normal  and  abnormal,  for  a  given 
individual.  In  addition,  OSHA  believes 
that  employees  benefit  from  knowing 
which  of  their  blood  parameters  and 
other  test  results  are  normal  and  which 
are  abnormal.  OSHA  does  not  believe 
that  requiring  medical  personnel  to 
increase  the  amount  of  paperwork  they 
perform  is  a  good  use  of  medical 
resources,  and  has  therefore  not  revised 
the  final  rule  to  respond  to  these 
comments. 

Under  paragraph  (j)(9)(ii)  of  the  final 
rule,  the  physician  or  other  licensed 
health  care  professional  must  exclude 
findings  or  diagnoses  that  are  unrelated 
to  MC  exposure  from  the  written 
opinion  provided  to  the  employer.  As 
discussed  above.  OSHA  has  included 
this  provision  in  the  final  rule  to 


reassure  employees  participating  in 
medical  surveillance  that  they  will  not 
be  penalized  or  embarrassed  by  the 
employer's  obtaining  information  about 
them  that  is  not  directly  pertinent  to  MC 
exposure.  The  above  provisions  are 
identical  to  those  in  proposed  paragraph 
(i)(7)(ii).  A  note  has  been  added  to  the 
final  rule  that  states  that  the  written 
opinion  developed  to  comply  with  the 
MC  standard  may  also  contain 
information  related  to  other  OSHA 
standards.  For  example,  an  employer 
whose  employees  are  enrolled  in 
medical  surveillance  due  to  their 
exposure  to  benzene,  formaldehyde  and 
MC  could  receive  a  single,  consolidated 
written  opinion  that  addressed  findings 
related  to  all  three  substances.  This 
performance-oriented  provision  could 
result  in  reduced  paperwork  burdens  for 
employers. 

NPRM  Issue  3  solicited  input 
regarding  whether  the  Agency  should 
add  a  provision  for  Medical  Removal 
Protection  (MRP).  Medical  removal 
protection  encourages  employee 
participation  in  (and  therefore  increases 
the  effectiveness  of)  the  medical 
surveillance  program  by  ensuring  that 
reporting  symptoms  or  health 
conditions  to  the  physician  or  licensed 
health  care  professional  will  not  result 
in  loss  of  job  or  pay.  Several  rulemaking 
participants  expressed  support  for  the 
inclusion  of  MRP  in  the  final  rule  (Exs. 
19-23,  19-38;  Tr.  1787,  9/24/92;  Tr. 
1802,  9/24/92;  Tr.  1869,  9/24/92;  and 
Tr.  1883,  9/24/92].  For  example,  the 
Amalgamated  Clothing  and  Textile 
Workers  (ACTWU)  (Tr.  1793,  9/24/92] 
testified  that  OSHA  should  require  MRP 
based  on  clinical  judgment.as  OSHA 
allowed  in  the  final  rule  for 
formaldehyde  (29  CFR  1910.1048).  They 
also  stated  that  they  believed  it  was 
critical  to  have  a  medical  removal 
protection  provision  in  the  MC  standard 
in  order  to  ensure  worker  participation. 
Mr.  Frumin  of  the  ACTWU  testified  as 
follows  (Tr.  1792-1793,  9/24/92): 

As  I  say,  the  problems  that  employers, 
physicians  and.  for  that  matter,  OSHA 
confront  in  trying  to  assure  the  integrity  of 
medical  surveillance  programs  are  not 
limited  to  a  particular  substance.  They  deal 
with  the  general  perception — these  problems 
arise  from  the  general  perception  of  workers, 
which  is  widespread  through  industry,  that 
if  they  submit  to  a  medical  examination  and 
it's  not  confidential,  and  employers  could  get 
the  results  of  the  medical  findings,  that 
health  problems  may  result  in  some  negative 
action. 

You  have  a  symptom-based  medical 
surveillance  program,  at  least  for  the  non- 
cancer  effects.  And  if  workers  are  supposed 
to  repwrt  the  types  of  symptoms,  for  instance, 
that  Dr.  Soden  was  looking  for,  shortness  of 
breath,  things  of  that  nature^-and  they're 
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concerned  that  reporting  that  might  involve 
some  negative  action  against  them:  either 
their  job  security  or  their  pay  You  know, 
they  will  be  discouraged  from  participating 
in  medical  surveillance,  and  the  whole 
structure  of  the  program  is  undermined.  So 
the  fact  that  these  health  effects  are 
symptom-based  rather  than,  say,  based  on 
laboratory  tests  alone,  makes  it  all  the  more 
important  to  include  medical  removal 
protection  and  multiple  physician  review  in 
the  final  rule. 

Two  commenters  |Exs.  19-23,  19-38| 
suggested  that  MRP  should  be  based  on 
COHb  levels.  However,  Dr.  Mirer  of  the 
UAW  ITr,  1940,  9/24/92]  disagreed  with 
this  idea  and  concurred  with  Mr. 
Frumin's  remarks  that  medical  removal 
protection  should  be  based  on 
symptoms  and  professional  discretion. 
He  stated, 

*  *   *  the  guidance  for  the  physicians, 
once  the  physician  decides  this  employee  is 
at  increased  risk,  if  they  continue  in  this 
exposure  and  I  want  to  remove  him  or  her 
from  the  job,  that's  the  trigger.  At  this 
moment,  I  would  leave  it  that  way.  Increased 
carboxyhemoglobin  is  more  an  index  of 
exposure  than  an  adverse  clinical  effect,  so 

I  don't  have  any  particular  guidance,  if  the 
doctor  wants  to  pull  that  man  or  woman  out 
of  a  job,  that's  where  I  am  now. 

He  continued, 

*  *   *  the  other  benefit  of  protecting  the 
disclosure  of  symptoms  is  that  it's  going  to 
identify  sources  of  exposure,  because  one  of 
the  ways  of  determining  exposure  is  by  the 
presentation  of  symptoms.  So  the  benefit  of 
having  them  disclose  symptoms  is  it  will 
lead  to  lower  exposure. 

I  can't  think  of  anything  much  else  that 
you  would  need  to  get  out  of  MRP  than 
improved  participation,  although  at  least  our 
experience  in  lead  is  that  MRP  has  been  the 
driving  force  to  reduce  expwsures 
independent  of  that. 

OSHA  considered  the  issues  raised 
during  the  MC  rulemaking  and  in 
general  agrees  with  these  worker 
representatives  that  MRP  increases 
employee  participation  in  medical 
surveillance.  OSHA  remains  concerned 
about  several  issues,  however  The 
Agency  recognizes  that  employees  may 
hesitate  to  participate  in  medical 
surveillance  if  they  have  reason  to 
expect  that  the  results  may  adversely 
affect  them  economically.  However, 
OSHA  has  determined  that  there  is  no 
substantive  guidance  that  it  could  give 
a  physician  or  other  licensed  health  care 
professional  to  indicate  when  it  might 
be  appropriate  to  remove  an  employee 
temporarily  from  the  workplace,  or  what 
an  appropriate  trigger  for  return  to  work 
might  be.  Accordingly,  OSHA  has 
decided  to  promulgate  the  final  rule  for 
MC  without  including  MRP  provisions. 
The  Agency  will  continue  to  monitor 
compliance  with  the  medical 


surveillance  and  PPE  provisions  of  this 
standard  and  the  experience  in 
industries  subject  to  .standards  with 
medical  removal  protection  provisions 
to  determine  whether  any  further  action 
is  warranted. 

Paragraph  (kj  Hazard  Communication 

The  requirements  for  hazard 
communication  have  been  changed  from 
proposed  paragraph  (j)  (Communication 
of  MC  hazards  to  employees)  and 
promulgated  in  paragraph  (k)  of  the 
final  rule.  The  paragraph  addressing 
hazard  communication  in  the  final  MC 
rule  is  consistent  with  the  requirements 
of  OSHA's  Hazard  Communication 
Standard  (HCS).  The  HCS  requires  all 
chemical  manufacturers  and  importers 
to  assess  the  hazards  of  the  chemicals 
they  produce  or  import.  It  also  requires 
all  employers  to  provide  information 
concerning  the  hazards  of  such 
chemicals  to  their  employees.  The 
transmittal  of  hazard  information  to 
employees  is  to  be  accomplished  by 
such  means  as  container  labeling  and 
other  forms  of  warning,  material  safety 
data  sheets  and  employee  training. 

Since  the  HCS  "is  intended  to  address 
comprehensively  the  issue  of  evaluating 
the  potential  hazard  of  chemicals  and 
communicating  information  concerning 
hazards  and  appropriate  protective 
measures  to  employees"  (52  FR  31877), 
OSHA  is  including  paragraph  (k)  in  the 
final  rule  only  to  reference  the  HCS 
requirements  for  labels  and  material 
safety  data  sheets,  and  to  indicate 
specifically  the  MC  health  effects  that 
are  required  to  be  addressed  under  that 
rule.  This  additional  guidance  to 
employers  simply  reiterates  the 
requirements  of  the  HCS  to  convey 
information  to  affected  employees  about 
all  health  hazards  to  which  they  are 
potentially  exposed.  The  health  effects 
addressed  by  the  final  MC  rule  are 
cancer,  cardiac  effects  (including 
elevation  of  carboxyhemoglobin), 
central  nervous  system  effects,  and  skin 
and  eye  irritation.  There  may  also  be 
other  health  hazards  or  physical  hazards 
associated  with  MC  that  meet  the 
definitions  of  coverage  under  the  HCS. 
These  should  be  addressed 
appropriately  on  the  label  and  MSDS  as 
well. 

Employers  who  have  already  met 
their  longstanding  requirements  to 
comply  with  the  HCS  will  have  no 
additional  duties  with  regard  to  labels 
and  MSDSs  under  the  MC  final  rule. 
This  is  consistent  with  the  suggestions 
of  some  commenters  that  no 
requirements  .should  be  mandated 
beyond  those  listed  in  the  HCS  (Exs.  19- 
25.  19-31,  19--i2j.  OSHA  agrees  that  the 
HCS  addresses  the  issue 


comprehensively,  and  additional 
requirements  are  not  necessary  to 
protect  MC-exposed  employees 
specifically.  As  a  result,  the  Agency  has 
deleted  the  proposed  requirement  for 
warning  signs.  Such  signs  are  not 
required  under  the  HCS,  although  they 
may  be  useful  in  some  situations  and 
employers  may  choose  to  use  them.  The 
Organization  Resources  Counselors  [Ex. 
19-5"!  commented  that  the  required 
signs  should  say  "warning"  and  not 
"danger"  as  proposed,  and  suggested 
consistency  with  the  benzene  and 
ethylene  oxide  standards.  It  should  be 
noted  that  the  terms  "warning  "  and 
"danger"  have  specific  meaning  in  the 
context  of  labels,  and  there  are  criteria 
for  their  application  under  voluntary 
consensus  standards  such  as  the  ANSI 
Z129.1  standard  for  pret:autionary 
labeling.  ORC's  comment  is  otherwise 
moot  at  this  point  since  the  relevant 
requirement  has  been  deleted. 

Paragraph  II)  Employee  Information  and 
Training 

The  requirements  for  employee 
information  and  training,  which  were 
part  of  proposed  paragraph  (j) 
(Communication  of  MC  hazards  to 
employees),  have  been  separated  from 
the  hazard  communication  requirements 
for  labels  and  data  sheets  described 
above,  and  promulgated  as  paragraph  (I) 
in  the  final  MC  rule.  Some  of  the 
training  provisions  that  were  proposed 
duplicated  requirements  of  the  HCS. 
These  have  been  removed,  and  a 
reference  to  the  information  and 
training  required  under  the  HCS  has 
been  added  to  sunply  remind  employers 
of  their  longstanding  obligations  under 
that  rule  to  ensure  that  employees  are 
apprised  of  the  hazards  of  the  chemicals 
in  their  workplaces,  as  well  as 
appropriate  protective  measures.  The 
information  and  training  requirements 
in  the  final  MC  rule  build  upon  those 
requirements  with  additional 
information  specific  to  MC  that  will 
help  employees  understand  the  risks  of 
exposure  and  the  means  to  prevent 
adverse  health  effects  from  occurring  in 
their  particular  workplaces. 
It  snould  be  noted  that  the 
information  and  training  requirements 
in  the  final  rule  have  been  separated 
from  each  other  rather  than  being 
addressed  together.  be(.ause  they  deal 
with  different  ways  of  conveying 
information.  "Information"  transmittal 
is  simply  that — a  passive  process  of 
making  information  available  to 
employees  should  they  choose  to  use  it 
In  some  cases,  this  may  be  done  in 
writing  or  some  other  simple  manner  of 
information  transfer.  "Training,"  on  the 
other  hand,  is  not  a  passive  process.  The 
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information  provided  to  employees  in 
training  requires  them  to  comprehend  it 
and  subsequently  to  use  it  in  the 
performance  of  their  duties  in  the 
workplace.  There  are  many  different 
ways  to  accomplish  training  effectively, 
but  it  cannot  be  a  simple  transfer  of 
information  such  as  handing  someone  a 
written  document.  OSHA's  voluntary 
training  guidelines,  which  are  found  in 
OSHA  Publication  No.  2252,  are 
available  to  provide  employers 
additional  guidance  in  setting  up  and 
implementing  an  appropriate  employee 
training  program.  An  effective  training 
program  is  a  critical  component  of  any 
safety  and  health  program  in  the 
workplace.  Workers  who  are  fully 
informed  and  engaged  in  the  protective 
measures  established  by  the  employer 
will  play  a  significant  role  in  the 
prevention  of  adverse  health  effects, 
ineffective  training  will  not  serve  the 
purpose  of  making  workers  full 
participants  in  the  program,  and  the 
likelihood  of  a  successful  program  for 
safety  and  health  in  the  absence  of  an 
effectively  trained  workforce  is  remote. 
Paragraph  (1){1)  requires  employers  to 
provide  all  employees  who  are 
potentially  exposed  to  MC  with 
information  and  training  on  MC  prior  to 
or  at  the  time  of  initial  assignment  to  a 
job  involving  MC  exposure.  Thus 
employees  will  have  the  information 
they  need  to  protet;t  themselves  before 
they  are  actually  subject  to  exposure. 
The  final  rule  further  indicates  in 
paragraph  (1)(2)  that  employers  shall 
ensure  that  the  information  and  training 
is  presented  in  a  manner  that  is 
understandable  to  employees  and  that 
employees  have  received  the 
information  and  training  required  under 
the  HCS. 

Paragraph  (i)(3)  addresses  the 
information  to  be  provided  to  affected 
employees.  This  includes  the 
requirements  of  the  final  MC  standard 
and  information  available  in  its 
appendices,  as  well  as  how  the 
employee  can  access  or  obtain  a  copy  of 
it  in  the  workplace.  This  will  ensure 
that  MC-exposed  employees  are  aware 
that  specific  requirements  have  been 
established  to  protect  them  from  adverse 
health  effects,  and  give  them  an 
opportunity  to  review  those 
requirements  themselves  if  they  so 
desire.  Wherever  employee  exposures 
exceed  or  can  rea.sonably  be  expected  to 
exceed  the  action  level,  the  employer  is 
required  to  inform  employees  about  the 
lotation  of  MC  in  the  workplace  what 
operations  may  be  affected,  particularly 
noting  where  in  the  workplace  there 
may  be  exposures  above  the  permissible 
exposure  limits. 


Paragraph  (I)(4)  requires  each 
employer  to  train  each  affected 
employee  as  required  under  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200.  29  CFR  1915.1200  or  29  CFR 
1926.59,  as  appropiate).  This  provision 
simply  reminds  employers  of  their 
obligation  to  train  employees  regarding 
the  hazards  of  MC  under  the  Hazard 
Communication  Standard. 

The  final  rule  does  not  provide  a 
specific  time  period  for  updating  the 
training,  whereas  the  proposed  standard 
included  a  requirement  for  annual 
retraining.  Instead,  the  final  rule 
indicates  in  paragraph  (l)(5)  that  the 
employer  shall  re-train  each  affected 
employee  as  necessary  to  ensure  that 
employees  exposed  above  the  action 
level  or  the  STEl.  maintain  a  good 
understanding  of  the  principles  of  safe 
use  and  handling  of  MC  in  the 
workplace.  Employers  can  assess 
whether  this  understanding  is  generally 
present  in  exposed  employees  in 
various  ways,  such  as  by  observing  their 
actions  in  the  workplace.  For  example, 
if  an  employee  is  not  using  appropriate 
protective  equipment  or  following  safe 
work  practices  routinely,  this  may  be  an 
indication  that  additional  training  is 
required.  This  provision  of  the  final  rule 
is  a  performance-oriented  requirement 
that  allows  each  employer  to  determine 
how  much  or  how  often  training  is 
needed. 

Paragraph  (l)(6)  requires  that  the 
employer  do  additional  training  when 
the  workplace  is  modified  or  changed  in 
such  a  way  that  employees  are  subject 
to  greater  exposures  and  those 
exposures  exceed  or  can  reasonably  be 
expected  to  exceed  the  action  level  and 
those  employees  need  information  and 
training  to  understand  how  to 
implement  the  modifications  or  training 
successfully.  This  provision  was  not  in 
the  proposal,  but  the  Agency  considers 
it  necessary  to  further  protect  employees 
from  the  hazards  of  MC  when 
significant  changes  in  workplace 
conditions  o<:cur. 

Paragraph  (l)(7)  requires  the  employer 
whose  employees  are  exposed  to  MC  at 
a  multi-employer  worksite  to  notify  the 
other  employers  with  work  operations  at 
that  site  regarding  the  use  of  MC- 
containing  materials,  the  hazards 
as.sociated  with  the  use  of  those 
materials  and  the  control  measures 
implemented  to  protect  affected 
employees  from  MC  exposure,  in 
accordance  with  the  requirements  of  the 
Hazard  Communication  Standard  (HCS). 
The  HCS  addresses  sharing  information 
at  multi-employer  worksites,  and  since 
this  final  rule  covers  constniction  where 
most  of  the  sites  are  multi-employer, 
this  provision  was  added  to  remind 


such  employers  of  these  requirements. 
OSHA  is  also  aware  that  an  increasing 
number  of  manufacturing  worksites 
involve  more  than  one  employer. 

In  paragraph  (1)(8)  of  the  final  rule, 
OSHA  has  indicated  that  the  Assistant 
Secretary  or  the  Director  may  access  all 
materials  relating  to  employee 
information  and  training  in  the 
workplace.  This  would  be  done  in 
conjunction  with  an  inspection  to 
ascertain  compliance  with  the  rule,  or  in 
the  event  of  a  NIOSH  health  hazard 
evaluation.  Review\3f  the  available 
materials  regarding  information  and 
training  will  help  assess  whether  the 
program  has  been  properly  conducted, 
as  well  as  evaluate  what  could  be 
improved  if  employees  do  not  appear  to 
be  effectively  trained. 

The  information  and  training 
provisions  of  this  standard  are 
performance-oriented,  because 
employees  are  exposed  to  MC  in  a  wide 
variety  of  circumstances  and  the  best 
method  of  conveying  the  necessary  data 
may  vary  from  site-to-site.  The  standard 
lists  the  categories  of  information  to  be 
transmitted  to  employees  but  does  not 
specify  the  ways  in  which  it  is  to  be 
transmitted. 

Some  commenters  |Tr.  531-32.  9/18/ 
92;  Tr.  545-49.  9/18/92;  Tr.  828-32.  9/ 
21/92;  Tr.  1380.  1384-85,  9/23/92) 
suggested  that  OSHA  make  the 
proposed  training  provisions  more 
specific,  such  as  by  including 
requirements  for  length  of  training, 
qualifications  of  instructors,  or 
requirements  for  interactive  training.  In 
addition,  hearing  participants  and 
commenters  suggested  that  OSHA 
require  employers  to  monitor  the 
effectiveness  of  training  [Ex.  19-38,  Tr. 
531-32,  9/18/92].  These  participants 
suggested  that  provisions  be  made,  as 
well,  for  training  of  workers  in 
languages  other  than  English  and  for 
training  of  workers  with  limited  literacy 
[Ex.  l»-38.  Tr.  531-32.  9/18/92;  Tr. 
831-32,9/21/921. 

The  International  Brotherhood  of 
Painters  and  Allied  Trades,  AFL-CIO, 
testified  (Tr.  830-831,  9/21/92): 

We  urge  OSHA  to  promulgate  a  standard 
that  requires  that  workers  receive  a  minimum 
of  16  hours  training.  Such  training  would 
include  at  the  minimum  information  on  the 
hazards  of  methylene  chloride  and  how  it 
harms  the  body.  Engineering  controls  that 
can  be  implemented  in  the  field  should  be 
described  and  demonstrated.  We  will  submit 
information  on  one  such  control  to  the 
record.  Training  should  also  include 
information  on  work  practices  associated 
with  sfjecific  job  assignments,  methods  by 
which  workers  can  protect  themselves,  the 
limits  of  respirators  use,  appropriate 
procedures  for  work  in  confined  spaces, 
employee  rights  under  the  standard,  the 
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purpose  of  medical  surveillance  and  other 
elements  of  training  as  enumerated  in 
Section  (j)(4). 

OSHA  does  not  agree  that  specifying 
a  time  frame  for  training  ensures  that  it 
will  be  complete,  appropriate,  or 
effective.  The  amount  of  training 
required  will  depend  to  a  large  extent 
on  the  conditions  of  use  in  a  given 
workplace.  It  will  also  be  related  to  the 
extent  of  training  on  MC  that  has 
already  lieen  done  by  the  employer 
under  the  HCS.  Therefore,  the  final  rule 
provisions  remain  performance-oriented 
with  regard  to  the  time  needed  to 
convey  the  information  and  training. 
With  regard  to  the  issues  of  literacy 
and  language,  these  remain  a  significant 
consideration  in  the  proper  design  and 
implementation  of  any  training 
program.  Because  working  safely  with 
MC  is  such  a  significant  concern,  the 
employer  must  make  every  effort  to 
ensure  that  the  training  is  presented  In 
such  a  way  that  employees  can 
understand  and  act  on  the  information. 

OSHA  expects  that  employers  will 
ensure  that  the  information  and  training 
is  effective.  Any  good  training  program 
should  include  an  evaluation 
component  to  help  ensure  effectiveness. 
The  voluntary  training  guidelines 
previously  recommended  can  provide 
additional  guidance  in  this  respect. 

OSHA  received  comments  that 
indicated  that  the  MC  standard  should 
simply  refer  to  the  FiCS  rather  than 
having  separate  requirements  |Exs.  19- 
25;  19—491.  While  the  Agency  agrees 
with  these  comments  in  reference  to  the 
label  and  MSDS  requirements,  it  does 
not  appear  that  this  is  the  appropriate 
approach  to  training.  While  the  HCS 
addresses  training  about  the  hazards  of 
a  chemical  and  appropriate 
precautionary  measures,  there  are  other 
items  of  training  that  are  specific  to  the 
MC  standard  requirements  and  the 
determinations  made  in  this  rulemaking 
regarding  MC.  As  such,  it  is  important 
to  ensure  that  the  already-required  HCS 
training  is  supplemented  with 
information  and  training  specific  to  MC. 

Paragraph  (mj  Recordkeeping 

Paragraph  (m)  of  the  final  rule 
addresses  requirements  for  employers  to 
create  and  maintain  records  of  their 
compliance  with  some  of  the  provisions 
of  this  section.  Section  8(c)(1)  of  the 
OSH  Act  authorizes  the  Agency  to 
promulgate  regulations  requiring 
employers  to  keep  necessary  and 
appropriate  records  regarding  activities 
to  permit  the  enforcement  of  the  Act  or 
to  develop  information  regarding  the 
causes  and  prevention  of  occupational 
accidents  and  illnesses.  Section  8(c)(3) 
of  the  Act  specifically  addresses  the 


promulgation  of  "regulations  requiring 
employers  to  maintain  accurate  records 
of  employee  exposures  to  potentially 
toxic  materials  or  harmful  physical 
agents  which  are  required  to  be 
monitored  or  measured  under  section 
6." 

Paragraph  (m)(l)  requires  that 
employers  who  rely  on  objective  data  to 
characterize  potential  exposures  to  MC. 
rather  than  conducting  initial 
monitoring  under  paragraph  (d)  of  this 
section,  maintain  records  that  show  the 
information  and  methodology  used  in 
reaching  their  conclusion  that  exposures 
are  at  or  below  the  action  level  and  no 
additional  monitoring  is  required.  The 
record  must  include  the  MC-containing 
material  evaluated;  the  source  of  the 
objective  data;  the  testing  protoc;ol,  and 
the  results  or  analysis  of  the  testing;  a 
description  of  the  operation(s)  exempted 
from  monitoring,  and  how  the  data 
support  the  exemption;  and  other 
relevant  data. 

Since  the  use  of  objective  data 
exempts  the  employer  from  conducting 
monitoring,  as  well  as  establishing  that 
most  of  the  other  provisions  need  not  be 
complied  with  due  to  the  low  level  of 
potential  exposure,  it  is  critical  that  this 
determination  be  carefully  documented. 
Compliance  with  the  requirement  to 
maintain  a  record  of  objective  data 
protects  the  employer  at  later  dates  from 
the  contention  that  initial  monitoring 
was  improperly  omitted.  The  record 
will  also  be  available  to  employees  so 
that  they  can  examine  the  determination 
made  by  the  employer.  The  employer  is 
required  to  maintain  the  record  for  the 
duration  of  the  employer's  reliance 
upon  objective  data.  This  provision  is 
effectively  identical  to  proposed 
paragraph  (k)(l). 

Paragraph  (m)(2)  requires  that 
employers  establish  and  keep  an 
accurate  record  of  all  measurements 
taken  to  monitor  employee  exposure  to 
MC.  VoT  employers  with  20  or  more 
employees,  the  record  must  include  at 
least:  the  date  of  measurement  for  each 
sample  taken;  the  operation  involving 
exposure  to  MC  which  is  being 
monitored;  sampling  and  analytical 
methods  used  and  evidence  of  their 
accuracy;  number,  duration  and  results 
of  samples  taken;  the  type  of  personal 
protective  equipment,  such  as 
respiratory  protective  devices  worn  (if 
any);  and  name,  social  security  number, 
and  job  classification  and  exposure  of 
all  the  employees  deemed  to  be 
represented  by  such  monitoring, 
indicating  which  employees  were 
actually  monitored.  For  employers  with 
fewer  than  20  employees,  the  record 
shall  include,  at  a  minimum:  the  date  of 
measurement  for  each  sample;  the 


number,  duration  and  results  of  samples 
taken;  and  name,  social  .security 
number,  job  classification  and  exposure 
of  all  the  employees  deemed  to  be 
represented  by  such  monitoring, 
indicating  which  employees  were 
actually  monitored.  OSHA  believes  it  is 
necessary  to  maintain  these  records  so 
that  employers,  employees  and  OSHA 
(an  determine  the  extent  to  whi(.h  MC 
exposure  has  been  identified  and 
subsequently  controlled  Over  time,  tlie 
exposure  records  can  help  deternime  if 
additional  measures  are  needed  for 
employee  protection.  OSHA  has 
reduced  the  amount  of  information 
required  for  small  businesses  in 
recognition  of  the  more  limited  variety 
of  operations  and  exposure  levels  there. 
This  should  ease  these  employers 
recordkeeping  burden  without 
compromising  employee  safety  and 
health  in  these  types  of  facilities. 

Two  commenters  lExs.  \9-25,  19—491 
suggested  that  such  documentation 
should  only  b«^  required  for  each  person 
actually  monitored  (paragraph  (did) 
provides  for  re()resentatiye  monitoring). 
However,  OSHA  believes  that  if  is 
necessary  for  records  to  be  kept  for  each 
employee  represented  by  the  exposure 
monitoring  so  that  individual 
employees  (,an  access  information  that 
characterizes  their  own  exposures  to 
MC  If  records  were  kept  only  for  those 
actually  monitored,  it  would  be 
unreasonably  difficult  for  an  employee 
to  identify  the  exposure  measurement 
that  is  intended  to  represent  his  or  her 
experience.  Accordingly,  OSHA  has  not 
made  the  suggested  change. 

Paragraph  (m)(.3)  requires  that  the 
employer  keep  accurate  medical  records 
for  each  employee  subject  to  medical 
surveillance.  The  information  to  be 
included  in  the  record  addresses 
identification  of  the  employee;  the 
physicians  or  other  licensed  health  care 
professional  s  written  opinions;  and 
documentation  of  any  employee 
medical  eonditions  that  are  found  to  be 
related  to  MC  exposure.  Maintenance  of 
employee  medical  records  is  ne<:essary 
for  the  proper  evaluation  of  the 
employee's  health,  as  well  as  for 
appropriate  followup. 

Proposed  paragraph  (k)(3)(ii)(D) 
required  that  a  copy  of  the  information 
provided  to  the  physician  or  other 
licensed  health  care  professional  be 
included  in  the  employee  rec^ord.  The 
Dow  Chemical  Company  |Ex.  19-31) 
requested  that,  because  many  larger 
companies  have  company  medical 
facilities,  some  provision  be  made  so 
that  records  do  not  have  to  be 
maintained  in  medical  department 
records  and  duplicated  in  the  personnel 
record  of  every  employee  potentially 
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exposed  to  MC.  The  information 
required  under  paragraph  (j)(8)  of  this 
section  includes  a  copy  of  this  SBt:tion 
including  its  appendices,  a  description 
of  duties  involving  MC  exposure, 
exposure  levels,  personal  protedive 
equipment,  and  previous  medical 
surveillance  information.  Since  this 
information  is  available  to  the  employee 
through  other  means,  OSHA  Iwlieves 
that  the  requirements  under  proposed 
paragraph  (k.)(.3)(ii)(D)  were 
unnecessarily  burdensome,  and  OSHA 
has  therefore  deleted  this  paragraph 
from  the  final  rule.  OSHA  has  also 
deleted  proposed  requirements  for 
maintaining  records  of  employee  fit 
testing  as  being  unnecessarily 
burdensome.  Dow  also  suggested  that  an 
employee  identification  number  be 
pennitted  in  lieu  of  so<:ial  security 
number  \¥.x.  19-3l|.  OSHA  does  not 
agree  with  this  suggestion.  Sexual 
security  numbers  have  much  wider 
application,  and  are  correlated  to 
employee  identity  in  other  types  of 
records.  These  numbers  ::.ie  a  more 
useful  differentiation  among  employees 
since  each  number  is  unique  to  an 
individual  for  a  lifetime  and  does  not 
change  as  an  employee  changes 
employers. 

Paragraph  (m)(4)  of  the  final  rule 
specifies  that  access  to  exposure  and 
medical  records  by  employees, 
emplovees"  designated  representatives. 
NIOSH  and  OSHA  shall  be  provided  in 
accordance  with  29  CFR  1910. 102U. 
OSHA  promulgated  29  CFR  1910.1020 
as  the  generic  rule  for  access  to 
employee  exposure  and  medical  records 
on  May  23,  1980  (4.5  FT?  3,'i212).  It 
applies  to  records  created  under  specific 
OSHA  standards  and  to  records  that  are 
voluntarily  created  by  employers.  OSHA 
retains  unrestricted  access  to  medical 
and  exposure  records  but  its  access  to 
personally  identifiable  records  is  subject 
to  the  Agency's  rules  of  practice  and 
pro<:edure  concerning  OSHA  access  to 
employee  medical  records,  whii:h  have 
been  published  at  29  CFR  1913.10. 

The  time  periods  required  for 
retention  of  exposure  records  and 
medical  records  is  thirty  years  and  the 
period  of  employment  plus  thirty  years, 
respectively.  These  retention 
requirements  are  consistent  with  those 
in  the  OSHA  records  access  standard 
and  with  pertinent  sections  of  the  Toxic 
Substances  Control  Act.  It  is  necessary 
to  keep  records  for  extended  periods  of 
time  beuiuse  of  the  long  latency  periods 
commonly  observed  for  the  induction  of 
cancer  caused  by  exposures  to 
carcinogens.  Cancer  often  cannot  be 
detected  until  20  or  more  years  after 
on.set  of  exposure.  The  extended  record 
retention  period  is  therefore  needed  for 


two  purposes.  First,  posse.ssion  of  past 
and  present  exposure  data  and  medical 
records  furthers  the  diagnosis  of 
workers'  ailments.  In  addition,  retaining 
records  for  extended  periods  makes 
possible  a  review  at  some  future  date  of 
the  effectiveness  and  adequacy  of  the 
standard. 

Paragraph  (m)(5)  requires  employers 
to  comply  with  the  requirements  of  29 
CFR  1910.1020(h).  That  provision 
requires  the  employer  to  notify  the 
Director  of  NIOSH  in  writing  at  least  90 
days  prior  to  the  disposal  of  records  and 
to  transfer  those  records  to  NIOSH 
unless  told  not  to  do  so  by  NIOSH.  The 
employer  is  required  to  comply  with 
any  other  applicable  requirements  set 
forth  in  the  records  retention  standard. 

Paragraph  (n)  Dates 

This  paragraph  establishes  the 
effective  date  for  the  MC  final  rule,  and 
the  start-up  dates  for  the  various 
provisions  of  the  standard.  The  start-up 
dates  allow  employers  additional  time 
to  comply  with  some  of  the  provisions 
of  the  standard  that  require  more  effort 
to  accomplish.  It  is  expected  that  such 
work  will  commence  by  the  effective 
date,  and  be  completed  as  soon  as 
possible  but  in  no  case  later  than -the 
compliance  deadline  established  by  the 
effective  date.  All  other  obligations 
imposed  by  the  standard  become 
effective  on  the  effective  date  unless 
otherwise  indicated. 

Paragraph  (n)(l)  of  the  final  rule 
provides  that  this  standard  will  become 
effective  on  April  10.  1997.  This  date  is 
90  days  from  the  date  of  publication  in 
the  Federal  Register.  Proposed 
paragraph  (in)(  1)  had  provided  that  the 
final  rule  would  become  effe<;tive  60 
days  after  publication  in  the  Federal 
Register  OSHA  stated  in  the  preamble 
to  the  proposed  rule  (56  FR  57128]  that 
the  proposed  effective  date,  in 
conjunc:tion  with  the  proposed  start-up 
dates,  would  allow  sufficient  time  for 
employers  to  achieve  compliance  with 
the  substantive  requirements  of  the 
proposed  rule. 

Although  no  commenters  directly 
addressed  the  60-day  period  proposed 
in  paragraph  (m)(l).  several  commenters 
addressed  the  reasonableness  of  the 
start-up  dates  in  proposed  paragraph 
(m)(2).  Those  comments,  discussed 
below,  indicated  that  some  employers 
would  need  more  time  to  comply  than 
the  proposed  rule  would  have  allowed. 

The  Agency  sets  the  effective  date  to 
allow  sufficient  time  for  employers  to 
obtain  the  standard,  read  and 
understand  its  requirements,  and 
undertake  the  necessary  planning  and 
preparation  for  compliance.  Sedion 
6(b)(4)  of  the  OSHA  Act  provides  that 


the  effective  date  of  an  OSHA  standard 
may  be  delayed  for  up  to  90  days  from 
the  date  of  publication  in  the  Federal 
Register.  Given  the  concerns  expressed 
by  commenters,  OSHA's  interest  in 
having  employers  implement  effective 
compliance  efforts,  and  the  minimal 
effect  of  the  additional  30  day  delay,  the 
Agency  has  decided  that  it  is 
appropriate  to  set  the  effective  date  at  90 
days  from  publication,  rather  than  at  60 
days. 

Paragraph  (n)(2)  of  the  final  rule 
establishes  the  start-up  dates  for 
compliance  with  the  provisions  of  the 
MC  standard.  The  start-up  dates  are 
based  on  information  in  the  record 
about  the  state  of  the  art  with  regard  to 
the  types  of  provisions  employers  are 
expected  to  implement,  such  as 
available  control  measures,  their 
complexity,  and  the  time  that  is 
reasonably  necessary  to  complete  their 
installation  and  implementation.  In  the 
case  of  MC,  the  types  of  provisions 
included  in  the  rule,  such  as 
requirements  that  will  require 
conventional  controls,  are  identical  to 
the  elements  included  in  all  OSHA    " 
health  standards. 

Proposed  paragraphs  (m)(2)(i).  (ii)  and 
(iii)  required  that  initial  monitoring  be 
completed  by  all  employers  within  120 
days  of  the  effective  date  of  the  MC 
standard,  engineering  controls  within 
one  year  of  the  effective  date  and  all 
other  requirements  within  180  days  of 
the  effective  date.  As  described  below, 
OSHA  received  numerous  comments  on 
the  appropriateness  of  the  start-up 
dates,  especially  for  small  businesses. 
Given  the  large  number  of  small 
employers  covered  by  the  requirements, 
and  the  special  problems  of  many  of 
those  employers  in  identifying  and 
implementing  appropriate  control 
measures,  OSHA  has  decided  to  phase- 
in  compliance  and  to  permit  these 
employers  a  longer  time  period  in 
which  to  comply  with  the  requirements 
of  the  standard.  The  schedule  for 
compliance  with  the  provisions  of  the 
standard  are  described  below. 

OSHA  received  a  number  of 
comments  on  the  proposed  periods  for 
compliance  with  the  control 
requirements.  In  1992,  Kodak  [Exs.  19- 
18  and  19-102]  described  circumstances 
at  its  film  base  production  facility  that 
would  prevent  compliance  with  the 
PELs  through  engineering  controls 
before  mid-1995.  Kodak  stated  "Jit]  is 
essential  that  OSHA  be  responsive  to 
these  considerations  in  promulgating 
the  final  rule.  OSHA  should  permit 
adequate  time  for  Kodak  to  implement 
feasible  engineering  controls  in  an 
orderly  and  minimally  disruptive 
schedule.  '  Considering  the  effective 
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date  and  start-up  dates  in  this 
regulation,  OSHA  has  determined  that 
affected  parties  will  have  sufficient  time 
to  comply  with  the  standard. 

Similar  requests  for  longer  time 
periods  for  compliance  were  also 
received  from  a  variety  of  other 
commenters  lExs.  19-55,  19-57,  19-67. 
19-72,  19-75,  115-3,  115-28,  115-33. 
115-37,  Tr.  1422,  1427-29.  9/23/92,  Tr. 
21(33,  10/14/92,  Tr.  2291-92.  2300,  10/ 
15/92].  However.  OSHA's  Final 
Economic  Analysis  for  this  rulemaking 
indicates  that  readily  available  control 
measures  can  be  used  to  control 
exposure  in  many  of  the  operations 
where  MC  is  present.  In  general, 
compliance  will  not  require  the 
development  of  new  or  novel  control 
technology.  Accordingly.  OSHA 
believes  that  more  extended  time 
periods  for  compliance  are  not 
necessary  for  all  affected  industries. 
However,  as  discussed  below,  small 
businesses  (for  example,  those  with 
fewer  than  20  employees  and 
polyurethane  foam  manufacturers  with 
20  to  99  employees)  have  been  granted 
additional  time  to  comply. 

As  discussed  above  in  Section  VIII. 
several  commenters  (Exs.  19-14,  19-25, 
19-28  and  19-29]  stated  that 
engineering  controls  to  achieve 
compliance  were  not  available.  These 
commenters  further  stated  that  the 
development  and  implementation  of  the 
process  changes  and  engineering 
controls  needed  to  achieve  compliance 
would  take  four  years  from  the  effective 
date,  not  the  single  year  proposed.  For 
example,  the  Pharmaceutical 
Manufacturers  Association  and  Abbott 
Laboratories  (Exs.  19-25  and  19-29] 
stated  as  follows: 

lllf  the  agency  should  rule  that  the 
exposure  level  to  MC  be  reduced  to  25  ppm 
for  an  8-hour  TWA  and  a  125  ppm  STEL.  a 
minimum  of  1  year  from  the  effective  date 
must  be  allowed  for  identification  of  the 
engineering  controls.  A  mmimum  of  3  years 
from  the  effective  date  must  tie  allowed  for 
compliance  with  paragraph  (f)(1)  of  the 
proposed  rule. 

Those  commenters  and  the  HSIA  [Ex. 
19-45]  also  indicated  that  FDA  approval 
is  needed  in  the  pharmaceutical 
industry  for  any  alteration  of 
manufacturing  processes,  substitution 
for  MC,  or  modification  of  work 
practices  to  achieve  compliance  with 
OSHA's  MC  standard,  and  requested 
that  OSHA  consider  the  FDA's 
regulatory  requirements  when 
establishing  start-up  dates.  In  particular, 
Abbott  laboratories  described  how  it 
took  three  years  to  obtain  FDA  approval 
for  the  substitution  of  hydroalcoholic  or 
aqueous  solutions  for  MC  in  tablet 
coating  operations,  stating  "(plresently, 


completion  of  required  testing  and 
obtaining  FDA  approval  for  production 
of  a  single  product  can  take  3  months 
to  three  years,  depending  upon  the 
extent  of  the  change." 

Abbott  also  commented  as  follows 
lEx.  19-29]: 

As  stated  previously,  feasible  engineering 
controls  do  not  exist  for  the  present  bulk 
pharmaceutical  centrifugal  separation  and 
drying  equipment,  Implementation  of 
engineering  controls  would  therefore  require 
the  use  of  a  different  process  or  a  different 
production  method.  Changes  of  that  degree 
require  Abbott  Latxiratories  to  (omplete 
development  work  on  an  alternative  process 
and/or  identify  new  production  equipment; 
erect  a  building  to  house  the  equipment; 
purchase,  receive  and  install  the  equipment, 
train  employees;  and  validate  the  process. 
This  cannot  be  accomplished  in  one  year. 

OSHA  is  aware  that  pharmaceutical 
manufacturers  must  comply  with  other 
regulatory  requirements,  including 
those  set  by  the  FDA.  The  Agency  has 
considered  how  affected  employers,  in 
general,  need  to  coordinate  their  OSHA 
compliance  efforts  with  their  other 
regulatory  compliance  activities,  that 
this  regulation  does  not  require 
implementation  of  particularly 
complicated  or  novel  control 
technologies,  and  that  the  compliance 
time  frames  are  in  keeping  with  those  in 
other  OSHA  standards.  OSHA  views  the 
coordination  of  OSHA  compliance  with 
other  regulatory  compliance  activities  as 
an  ongoing  employer  effort,  not  just  an 
ad  hoc  response  to  a  particular  OSHA 
action  (such  as  the  revision  of  a  PEL). 
For  example,  a  pharmaceutical 
manufacturer  would  need  to  consider 
the  implications  for  OSHA  compliance 
of  process  changes  undertaken  due  to 
FDA  requirements  or  for  other  reasons, 
whether  those  changes  were  to  be  made 
during  the  MC  standard's  ".start-up" 
period  or  subsequently. 

Accordingly,  the  Agency  has 
detennined  that  the  commenters  have 
not  established  a  need  for  the  requested 
extension  of  the  start-up  dates.  OSHA 
believes  that  the  proposed  one-year 
period  in  which  to  implement  controls 
will,  in  general,  be  adequate  and. 
therefore,  has  not  made  the  suggested 
change.  However,  as  discussed 
elsewhere.  OSHA  has  tailored  the 
compliance  schedule  to  the  size  of  the 
establishment  and  anticipated  impact  of 
the  standard  on  those  businesses. 

Dow  [Ex.  19-31]  also  expressed 
concern  that  many  employers  would  be 
unable  to  meet  the  start-up  dates, 
focusing  on  the  time  and  resources  that 
would  be  required  to  conduct  initial 
monitoring.  In  addition,  Dow  stated  as 
follows  "OSHA  should  require  that 
certain  actions  be  completed  within  the 


stated  time  periods  and  that  if  the 
actions  can  not  be  completed,  the 
employer  should  have  a  written  plan 
and  corresponding  adions  to  show  a 
good  faith  effort  to  meet  the 
requirements."  OSHA  agrees  that  there 
may  be  circumstances  where,  despite 
good  faith  efforts,  employers  r^nnot 
achieve  compliance  within  the  time 
periods  spet;ified  by  paragraph  (n)(2). 
OSHA  further  agrees  that  developing  a 
written  plan  and  faking  other  "good 
faith"  actions  towards  compliance 
would  be  appropriate  measures  to 
mitigate  any  circumstances  of  non- 
compliance with  the  regulation.  Indeed. 
ihe  suggested  procedure  closely 
resembles  the  temporary  variance 
process  already  established  by  OSHA 

Under  section  filb)(6)  of  the  OSH  Act. 
an  employer  can  obtain  a  temporary 
variance  from  compliance  with  an 
OSHA  standard  if  it  shows  that  it  cannot 
achieve  compliance  by  the  effective 
date;  is  taking  all  available  steps  to 
safeguard  its  employees  from  the 
pertinent  hazard;  and  has  an  effective 
program  for  coming  into  compliance 
with  the  standard.  The  implementing 
regulations  for  the  temporary  variance 
process  appear  at  29  CFR  part  1905 
Employers  who  experience  difficulties 
in  meeting  the  start-up  dates  should 
(.ontact  OSHA  and  apply  for  a 
temporary  variance. 

The  HSIA  [Ex.  19--45]  rec:ommended 
that  OSHA  "provide  a  compliance 
sc:hedule  similar  to  that  provided  in  the 
generic  PEL  update  *    *    *  [which]  in 
some  cin  umstances  allows  employers 
until  December  31,  1993  to  comply  (a 
total  of  4  years  and  10  months)"  In 
addition  to  mentioning  the  lengthy  FD.^ 
approval  process,  the  HSIA  noted  that 
"DCM  users,  particularly  many  uf  the 
smaller  companies,  will  find 
compliance  technologically  and 
econoniic;ali\'  difficult  at  best.  ' 

As  stated  above,  OSHA  believes  that 
the  sort  of  extended  compliance 
schedule  .set  through  the  generic  PEL 
update  is  unnecessar\  for  the  MC 
standard.  Based  on  its  review  of  the 
rulemaking  record,  the  Agency  has 
reached  the  general  conclusion  that 
employers  will  be  able  to  achieve 
compliance  within  the  time  frames 
established  in  paragraph  (n) 

However,  OSHA  is  concerned  that 
some  small  facilities  affected  bv  this 
rulemaking,  siuh  as  many  of  those  in 
the  furniture  refinishing  industr\  and 
the  polyurethane  foam  manufacturing 
industry,  may  have  difficulties 
determining  the  appropriate  control 
measures  to  use  and  also  may  not  t)e 
able  to  absorb  the  costs  of  compliance, 
partii:ulariy  those  associated  with 
implementing  the  appropriate 
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engineering  controls  within  the  time 
frames  initially  proposed.  The  Agency 
has  estimated  (see  Section  VIII, 
Summary  of  the  Final  Economic 
Analysis)  that  allowing  a  variable 


schedule  of  compliance,  based  upon 
size  of  establishment,  will  enable  firms 
in  all  impacted  sectors  to  absorb  many 
of  the  compliance  costs  without 
endangering  their  financial  health. 


Based  on  these  considerations,  OSHA 
has  determined  that  the  following 
implementation  schedule  is  reasonable 
and  appropriate  for  businesses  of  all 
sizes: 


Establishment  size 


Fewer  ttian  20  employees 


Initial  monitoring  provisions  must  be 
complied  witti  within 


300  days  of  the  eflective  date 


Poiyurethane  foam  manufacturers  with  |  210  days  of  the  effective  date 

20  to  99  employees. 
All  other  employers  120  days  of  the  effective  date 


Implementation  of  engineenng  con- 
trols must  be  completed  within 


All  other  provisions 

must  be  complied 

with  within 


3  years  of  the  effective  date 
2  years  of  the  effective  date 
1  year  of  the  effective  date  . 


1  year  of  the  effective 
date. 

270  days  of  the  effec- 
tive date. 

180  days  of  the  effec- 
tive date. 


The  Agency  is  promulgating 
paragraph  (n)  accordinglv. 

The  schedule  of  intermediate  start-up 
dates  (210  d,  270  d  and  2  years)  for 
poKTjrethane  foam  manufacturers  with 
20  to  99  employees  was  limited  to  this 
application  group  because  this  group 
has  the  highest  potential  economic 
impacts  except  for  the  furniture 
stripping  and  construction  groups.  In 
both  of  the  latter  groups,  most  firms 
have  fewer  than  20  employees,  and  thus 
would  already  be  allowed  additional 
time  to  comply  with  the  final  rule's 
start-up  dates.  In  contrast,  in  the  flexible 
poiyurethane  foam  manufacturing 
group,  even  firms  with  fewer  than  100 
employees  will  need  to  install  several 
types  of  engineering  controls  and  are 
likely  to  have  unusually  high  capital 
expenditures  in  order  to  meet  the 
requirements  of  the  regulation.  This 
extension  of  compliance  deadlines  will 
allow  those  firms  that  need  extensive 
engineering  controls  time  to  adequatelv 
plan  for  and  implement  their  svstem  of 
controls.  This  modification  will  thus 
also  help  to  ensure  adequate  protection 
for  workers. 

Paragraph  lo)  Appendices 

The  final  paragraph  of  the  standard 
simply  states  that  the  appendices  which 
follow  are  not  intended  to  create  any 
additional  obligations  beyond  those 
already  specified  in  the  standard  Thev 
are  basically  intended  as  non-mandatorv 
guidance  documents  to  supplement  and 
complement  the  regulatory 
requirements  in  the  standard,  and  to 
provide  additional  information  about 
MC  and  its  safe  handling  and  use  to 
exposed  employees,  employers,  and 
health  care  professionals, 

A  few  comments  were  received  bv 
C3HA  regarding  the  text  of  the 
appendices  as  proposed.  These 
addressed  the  need  for  additional 
information  |Ex.  57,  Tr.  832,  9/21/92, 
Tr.  1380  and  1384-85,  9/23/92i.  or 
whether  information  should  appear  in 
an  appendix  or  in  the  regulatory  text 


itself  [see,  e.g.,  Tr.  2435-36  and  2448- 
49.  10/15/92).  OSHA  has  reviewed  and 
updated  the  text  in  the  appendices  to 
address  these  comments  and  ensure  that 
they  are  consistent  with  the  new 
regulatory  text  in  the  final  standard. 

Also,  proposed  Non-mandator\' 
Appendix  C.  which  addressed  respirator 
fit  testing,  has  not  been  included  in  the 
final  rule,  because  OSHA  has 
determined  that  very  few  of  the 
respirators  used  to  comply  with  this 
standard  will  require  fit  testing.  In 
addition.  OSHA's  revision  of  the  generic 
respirator  standard  (29  CFR  1910.134) 
will  contain  an  up-to-date  appendix  that 
addresses  fit  testing  for  all  respirators. 

XI.  Authorify  and  Signature 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  De^r. 
Assistant  Secretary  of  I^bor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 

Pursuant  to  sedions  4.  6(b).  8(c)  and 
8(g)  of  the  Occupational  Safety  and 
Health  Act  (29  U.S.C.  653,  65.5,  657), 
section  107  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (the 
Construction  Safety  Act)  (40  U.S.C. 
333):  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C. 
941);  the  Secretary  of  Labor's  Order  No. 
1-90  (55  FR  9033);  and  29  CFR  part 
1911:  29  CFR  parts  1910,  1915  and  1926 
are  amended  as  set  forth  below. 

List  of  Subjects  in  29  CFR  Part  1910, 
1915  and  1926 

Chemicals,  Cancer,  Health  risk- 
assessment.  Methylene  chloride. 
Occupational  safety  and  health. 

Signed  at  Washington.  D.C.,  this  31st  day 
of  December  1996. 

Joseph  A.  Dear. 

Assistant  Secretary  of  Labor. 

XII.  Final  Standard  Regulatory  Text 

Parts  1910.  1915.  and  1926  of  Title  29 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 


PART  1910— [AMENDED] 

Subpart  B — [Amended] 

1.  The  authority  citation  for  subpart  B 
of  part  1910  continues  to  read  as 

follows: 

Authority:  Sees.  4,  6  and  8  of  the 
Occupational  Safetv  and  Health  Act,  29 
use.  653.  655.  657;  Walsh-Kealey  Act.  29 
U.S.C.  35  et  seq:  Service  Contract  Act  of 
1965,  41  U.S.C.  351  et  seq:  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act).  40  U.S.C.  333:  Sec 
41  Longshore  and  Harbor  Worker's 
Compensation  Act,  33  U.S  C.  941;  National 
Foundation  on  Arts  and  Humanities,  20 
U.S.C.  951  et  seq:  Secretarv  of  Labor's  Order 
No,  12-71  (36  FR  8754),  8-76  (41  FR  25059): 
9-83  (48  FR  35736):  1-90  (55  FR  9033):  and 
29  CFR  part  1911. 

2.  By  adding  a  new  paragraph  (m)  to 
§1910.19  to  read  as  follows: 

§1910.19    Special  provisions  for  air 
contaminants. 

***** 

(m)  Methylene  Chloride  (MCI:  Section 
1910.1052  shall  apply  to  the  exposure  of 
every  employee  to  MC  in  every 
employment  and  place  of  employment 
covered  by  §1910.16  in  lieu  of  any 
different  standard  on  exposure  to  MC 
which  would  otherwise  be  applicable  bv 
virtue  of  that  .section  when  it  is  not 
present  in  sealed,  intact  containers. 

Subpart  Z— [Amended] 

3.  The  authority  citation  for  subpart  Z 
of  29  CFR  part  1910  continues  to  read, 
in  part,  as  follows: 

Authority:  Sees.  6  and  8  Occupational 
Safety  and  Health  Act.  29  U.S.C.  655.  657; 
Secretary'  of  Labor's  Orders  12-71  (36  FR 
8754),  8^76  [41  FR  25059),  9-83  (48  FR 
35736)  or  1-90  (55  FR  9033).  as  applicable: 
and  29  CFR  part  1911. 


§1910.1000    [Amended] 

4.  By  removing  the  entire  entry  for 
Methylene  Chloride  (Z37. 23-1969)  in 
Table  Z-2  of  §  1910.1000  and  adding  the 
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following  entry  in  its  place  in  the 
substance  column;  "Methylene  chloride: 
see  §1910.1052". 

5.  By  adding  a  new  §  1910.1052  to 
read  as  follows: 

§1910.1 0S2    Methylene  Chloride. 

This  occupational  health  standard 
establishes  requirements  for  employers 
to  control  occupational  exposure  to 
methylene  chloride  (MC).  Employees 
exposed  to  MC  are  at  increased  risk  of 
developing  cancer,  adverse  effects  on 
the  heart,  central  nervous  system  and 
liver,  and  skin  or  eye  irritation. 
Exposure  may  occur  through  inhalation, 
by  absorption  through  the  sk'n,  or 
through  contact  with  the  skin.  MC  is  a 
solvent  which  is  used  in  many  different 
types  of  work  activities,  such  as  paint 
stripping,  polyurethane  foam 
manufacturing,  and  cleaning  and 
degreasing.  Under  the  requirements  of 
paragraph  (d)  of  this  section,  each 
covered  employer  must  make  an  initial 
determination  of  each  employee's 
exposure  to  MC.  If  the  employer 
determines  that  employees  are  exposed 
below  the  action  level,  the  onlv  other 
provisions  of  this  section  that  apply  are 
that  a  record  must  be  made  of  the 
determination,  the  employees  must 
receive  information  and  training  under 
paragraph  (1)  of  this  section  and,  where 
appropriate,  employees  must  be 
protected  from  contact  with  liquid  MC 
under  paragraph  (h)  of  this  section.  The 
provisions  of  the  MC  standard  are  as 
follows: 

(a)  Scope  and  application.  This 
section  applies  to  all  occupational 
exposures  to  methylene  chloride  (MCI, 
Chemical  Abstracts  ,Service  Registry 
Number  75-09-2.  in  general  industrv. 
construction  and  shipyard  employment. 

(b)  Definitionfi.  For  the  purposes  of 
this  section,  the  following  definitions 
shall  apply: 

Action  level  means  a  concentration  of 
airborne  MC  of  12.5  parts  per  million 
(ppm)  calculated  as  an  eight  (8)-hour 
time-weighted  average  (TWA). 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  or  designee. 

Authorized  person  means  anv  person 
specifically  authorized  by  the  employer 
and  required  by  work  duties  to  be 
present  in  regulated  areas,  or  any  person 
entering  such  an  area  as  a  designated 
representative  of  employees  for  the 
purpose  of  exercising  the  right  to 
observe  monitoring  and  measuring 
procedures  under  paragraph  (d)  of  this 
section,  or  any  other  person  authorized 
by  the  OSH  Act  or  regulations  issued 
under  the  Act. 


Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Health  and  Human  Services,  or 
■  designee. 

Emergency  means  any  0(.currence. 
such  as.  but  not  limited  to.  equipment 
failure,  rupture  of  containers,  or  faihirc 
of  control  equipment,  which  results,  or 
is  likely  to  result  in  an  uncontrolled 
release  of  MC.  If  an  incidental  release  of 
MC  can  be  controlled  by  employees 
such  as  maintenance  personnel  at  the 
time  of  release  and  in  accordance  with 
the  leak/spill  provisions  required  by 
paragraph  (0  of  this  section,  it  is  not 
considered  an  emergency  as  defined  by 
this  standard. 

Employee  exposure  means  exposure 
to  airborne  MC  which  occurs  or  would 
occur  if  the  employee  were  not  using 
respiratory  protection. 

Methylene  chloride  (MC)  means  an 
organic  compound  with  chemical 
formula,  CH^Cb.  Its  Chemical  Abstracts 
Service  Registry  Number  is  75-09-2.  Its 
molecular  weight  is  84.9  g/mole. 

Physician  or  other  licensed  health 
care  professional  is  an  individual  whose 
legally  permitted  scope  of  practice  (i.e  , 
licen.se,  registration,  or  certification) 
allows  him  or  her  to  independently 
provide  or  be  delegated  the 
responsibility  to  provide  some  or  all  of 
the  health  care  servit:es  required  by 
paragraph  (j)  of  this  section. 

Regulated  area  means  an  area, 
demarcated  by  the  employer,  where  an 
employee's  exposure  to  airborne 
concentrations  of  MC  exceeds  or  can 
reasonably  be  expected  to  exceed  either 
the  8-hour  TWA  PEL  or  the  STEL. 

Symptom  means  central  nervous 
system  effects  such  as  headaches, 
disorientation,  dizziness,  fatigue,  and 
decreased  attention  span;  skin  effects 
such  as  chapping,  erythema,  cracked 
skin,  or  skin  burns;  and  cardiac  effects 
such  as  chest  pain  or  shortness  of 
breath. 

This  section  means  this  methylene 
chloride  standard. 

(c)  Permissible  exposure  limits  (PELsj. 
(1)  Eight-hour  time-weighted  average 
(TWAI  PEL.  The  employer  shall  ensure 
that  no  employee  is  exposed  to  an 
airborne  concentration  of  MC  in  excess 
of  twenty-live  parts  of  MC  per  million 
parts  of  air  (25  ppm)  as  an  8-hour  TWA 

(2)  Short-term  exposure  limit  (STELI. 
The  employer  shall  ensure  that  no 
employee  is  exposed  to  an  airborne 
f;oncentration  of  MC  in  excess  of  one 
hundred  and  twenty-five  parts  of  MC 
per  million  parts  of  air  (125  ppm)  as 
determined  over  a  sampling  period  of 
fifteen  minutes. 

(d)  Exposure  monitoring.  (1) 
Characterization  of  employee  exposure. 


(i)  Where  MC  is  present  in  the 

workplace,  the  employer  shall  " 
determine  each  employee's  exposurf'  bv 
either: 

(A)  Taking  u  personal  breathing  zone 
air  sample  of  each  employee's  exposure; 
or 

(B)  Taking  personal  breathing  zone  air 
samples  thai  are  representative  of  each 
employees  exposure 

(ii)  Representative  samples.  The 
employer  may  consider  personal 
breathing  zone  air  samples  to  be 
representative  of  employee  exposures 
when  the\  are  taken  as  follows: 

(A)  H-hour  TWA  PEL  The  emplover 
has  taken  one  or  more  personal 
breathing  zone  air  samples  for  at  least 
one  employee  in  each  job  classification 
in  a  work  area  during  every  work  shift, 
and  the  employee  sampled  is  expected 
to  have  the  highest  MC  exposure. 

(B)  Short-term  exposure  limits  The 
employer  has  taken  one  or  more 
personal  breathing  zone  air  samples 
which  indicate  the  highest  likely  15- 
minute  exposures  during  such 
operations  for  at  least  one  employee  in 
each  job  c:lassification  in  the  work  area 
during  every  work  shift,  and  the 
employee  sampled  is  expected  to  have 
the  highest  MC  exposure. 

(C)  Exception.  Personal  breathing 
zone  air  samples  taken  during  one  work 
shift  may  be  used  to  represent  emplovee 
exposures  on  other  work  shifts  where 
the  employer  can  do<:ument  that  the 
tasks  performed  and  conditions  in  the 
workplace  are  similar  across  shifts. 

(iiij  Accuracy  of  monitoring.  The 
employer  shall  ensure  that  the  methods 
used  to  perform  exposure  monitoring 
produce  results  that  are  accurate  to  a 
confiden(;e  level  of  95  percent,  and  are: 

(A)  Within  plus  or  mnius  25  percent 
for  airborne  concentrations  of  MC]  above 
the  8-hour  TWA  PEL  or  the  STEL.  or 

(B)  Within  plus  or  minus  25  pen:ent 
for  airborne  i  oncentrations  of  MC;  at  or 
above  the  action  level  but  at  or  below 
the  8-hour  TWA  PEL. 

(2)  Initial  determination.  Each 
employer  whose  employees  are  exposed 
to  MC  shall  perform  initial  exposure 
monitoring  to  determine  each  affected 
employee's  exposure,  except  under  the 
following  conditions: 

(i)  Where  objective  data  demonstrate 
that  MC  cannot  be  released  in  the 
workplace  in  airborne  concentrations  at 
or  above  the  action  level  or  above  the 
STT;L.  The  objective  data  shall  represent 
the  highest  MC;  e\[)osures  likely  to 
occur  under  reasonably  foreseeable 
i:onditions  of  processing,  u.se.  or 
handling.  The  employer  shall  document 
the  objective  data  exemption  as 
specified  in  paragraph  (m)  of  this 
section; 
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(ii)  Where  the  employer  has 
performed  exposure  monitoring  within 
12  months  prior  to  April  10,  1997  and 
that  exposure  monitoring  meets  all  other 
requirements  of  this  section,  and  was 
conducted  under  conditions 
substantially  equivalent  to  existing 
conditions;  or 

(iii)  Where  employees  are  exposed  to 
MC  on  fewer  than  30  days  per  year  (e.g.. 


on  a  construction  site),  and  the 
employer  has  measurements  hy  direct- 
reading  instruments  which  give 
immediate  results  (such  as  a  detector 
tube)  and  which  provide  sufficient 
information  regarding  employee 
exposures  to  determine  what  control 
measures  are  necessary  to  reduce 
exposures  to  acceptable  levels. 


(3)  Periodic  monitoring.  Where  the 
initial  determination  shows  employee 
exposures  at  or  above  the  action  level  or 
above  the  STEL,  the  employer  shall 
establish  an  exposure  monitoring 
program  for  periodic  monitoring  of 
employee  exposure  to  MC  in  accordance 
with  Table  1: 


Table  1.— Six  Initial  Determination  Exposure  Scenarios  and  Their  Associated  Monitoring  Frequencies 


Exposure  scenario 


Below  ttie  action  level  and  at  or  below  the  STEL 
Below  the  action  level  arxj  atxsve  the  ST  El  


At  Of  above  the  action  level,  at  or  below  the  TWA.  and  at  or  tselow  the 

STEL 
At  Of  atjove  trie  action  level,  at  or  Iselow  the  TWA.  and  atwve  the  STEL 


At»ve  the  TWA  and  at  or  below  the  STEL 
Above  ttie  TWA  and  atwve  the  STEL  


Required  monitoring  activity 


No  8-hour  TWA  or  STEL  monitoring  required. 

No  8-hour  TWA  monitonng  required;  monitor  STEL  exposures  every 

three  months. 
Monitor  8-hour  TWA  exposures  every  six  months. 

Monitor  8-hour  TWA  exposures  every  six  rrxjnths  and  monitor  STEL 

exposures  every  three  months. 
Monitor  8-hour  TWA  exposures  every  three  months. 
Monitor  8-hour  TWA   exposures   and   STEL  exposures   every  three 

months. 


INote  to  paragraph  (d)(3):  The  employer 
may  decrease  the  frequency  of  exposure 
monitoring  to  every  six  months  when  at  least 
2  consecutive  measurements  taken  at  least  7 
days  apart  show  exposures  to  be  at  or  below 
the  8-hour  TWA  PEL.  The  employer  mav 
discontinue  the  periodic  8-hour  TVJA 
monitonng  for  employees  where  at  least  two 
consecutive  measurements  taken  at  least  7 
days  apart  are  tielow  the  action  level  The 
employer  may  discontinue  the  periodic  STEL 
monitoring  for  employees  where  at  least  two 
consecutive  measurements  taken  at  least  7 
days  apart  are  at  or  below  the  STEL  j 

(4)  Additional  monitoring,  (i)  The 
employer  shall  perform  exposure 
monitoring  when  a  change  in  workplace 
conditions  indicates  that  employee 
exposure  may  have  increased.  Examples 
of  situations  that  may  require  additional 
monitoring  include  changes  in 
production,  process,  control  equipment, 
or  work  practices,  or  a  leak,  rupture,  or 
other  breakdown. 

(ii)  Where  exposure  monitoring  is 
performed  due  to  a  spill,  leak,  rupture 
or  equipment  breakdown,  the  employer 
shall  clean-up  the  MC  and  perform  the 
appropriate  repairs  before  monitoring. 

(5)  Employee  notification  of 
monitoring  results  (i)  The  emplover 
shall,  within  15  working  days  after  the 
receipt  of  the  results  of  any  monitoring 
performed  under  this  section,  notify 
each  affected  employee  of  these  results 
in  writing,  either  individually  or  hy 
posting  of  results  in  an  appropriate 
location  that  is  accessible  to  affected 
employees. 

(ii)  Whenever  monitoring  results 
indicate  that  employee  exposure  is 
above  the  8-hour  T\'VA  PEL  or  the  STEL. 
the  employer  shall  describe  in  the 


written  notification  the  corrective  action 
being  taken  to  reduce  employee 
exposure  to  or  below  the  8-hour  TWA 
PEL  or  STEL  and  the  schedule  for 
completion  of  this  action. 

(fi)  Observation  of  monitoring,  (i) 
Employee  otjservntion  The  employer 
shall  provide  affected  employees  or 
their  designated  representatives  an 
opportunity  to  observe  any  monitoring 
of  employee  exposure  to  MC  conducted 
in  accordance  with  this  section. 

(ii)  Observation  procedures.  When 
observation  of  the  monitoring  of 
employee  exposure  to  MC  requires  entry 
into  an  area  where  the  use  of  protective 
clothing  or  equipment  is  required,  the 
employer  shall  provide,  at  no  cost  to  the 
observer(s),  and  the  observer(s)  shall  be 
required  to  use  such  clothing  and 
equipment  and  shall  comply  with  all 
other  applicable  safety  and  health 
procedures. 

(e)  Regulated  areas.  (1)  The  employer 
shall  establish  a  regulated  area  wherever 
an  employee's  exposure  to  airborne 
concentrations  of  MC  exceeds  or  can 
reasonably  be  expected  to  exceed  either 
the  8-hour  TWA  PEL  or  the  STEL. 

(2)  The  employer  shall  limit  access  to 
regulated  areas  to  authorized  persons. 

(3)  The  employer  shall  supply  a 
respirator,  selected  in  accordance  with 
paragraph  (h)(3)  of  this  section,  to  each 
person  who  enters  a  regulated  area  and 
shall  require  each  affected  employee  to 
use  that  respirator  whenever  MC 
exposures  are  likelv  to  exceed  the  8- 
hour  TWA  PEL  or  STEL. 

(Note  to  paragraph  (e)(3):  An  employer 
who  has  implemented  all  feasible 
eagineering,  work  practice  and 


administrative  controls  (as  required  in 
paragraph  (f)  of  this  section),  and  who  has 
established  a  regulated  area  (as  required  by 
paragraph  (e)(1)  of  this  section)  where  MC 
exposure  can  be  reliably  predicted  to  exceed 
the  8-hour  TWA  PEL  or  the  STEL  only  on 
certain  days  (for  example,  because  of  work  or 
process  schedule)  would  need  to  have 
affected  employees  use  respirators  in  that 
regulated  area  only  on  those  days.] 

(4)  The  employer  shall  ensure  that, 
within  a  regulated  area,  employees  do 
not  engage  in  non-work  activities  which 
may  increase  dermal  or  oral  MC 
exposure. 

(5)  The  employer  shall  ensure  that 
while  employees  are  wearing 
respirators,  they  do  not  engage  in 
activities  (such  as  taking  medication  or 
chewing  gum  or  tobacco)  which 
interfere  with  respirator  seal  or 
performance. 

(6)  The  employer  shall  demarcate 
regulated  areas  from  the  rest  of  the 
workplace  in  any  manner  that 
adequately  establishes  and  alerts 
employees  to  the  boundaries  of  the  area 
and  minimizes  the  number  of 
authorized  employees  exposed  to  MC 
within  the  regulated  area. 

(7)  An  employer  at  a  multi-employer 
worksite  who  establishes  a  regulated 
area  shall  communicate  the  access 
restrictions  and  locations  of  these  areas 
to  all  other  employers  with  work 
operations  at  that  worksite. 

(f)  Methods  of  compliance.  (1) 
Engineering  and  work  practice  controls. 
The  employer  shall  institute  and 
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maintain  the  effectiveness  of 
engineering  controls  and  work  practices 
to  reduce  employee  exposure  to  or 
below  the  PELs  except  to  the  extent  that 
the  employer  can  demonstrate  that  such 
controls  are  not  feasible.  Wherever  the 
feasible  engineering  controls  and  work 
practices  which  can  be  instituted  are  not 
sufficient  to  reduce  employee  exposure 
to  or  below  the  8-T\VA  PEL  or  STEL. 
the  employer  shall  use  them  to  reduce 
employee  exposure  to  the  lowest  levels 
achievable  by  these  controls  and  shall 
supplement  them  by  the  use  of 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (g) 
of  this  .section. 


(2)  Prohibition  of  rotation.  The 
employer  shall  not  implement  a 
schedule  of  employee  rotation  as  a 
means  of  compliance  with  the  PELs. 

(3)  Leak  and  spill  detection,  (i)  The 
employer  shall  implement  procedures  to 
detect  leaks  of  MC  in  the  workplace.  In 
work  areas  where  spills  may  occur,  the 
employer  shall  make  provisions  to 
contain  any  spills  and  to  safely  dispose 
of  any  MC-contaminated  waste 
materials. 

(ii)  The  employer  shall  ensure  that  all 
incidental  leaks  are  repaired  and  that 
incidental  spills  are  cleaned  promptly 


by  employees  who  use  the  appropriate 
personal  protective  equipment  and  are 
trained  in  proper  methods  of  cleanup. 
[Note  to  paragraph  (f)(3)(ii);  See 
Appendix  A  of  this  section  for  examples 
of  procedures  that  satisf\'  this 
requirement.  Employers  covered  by  this 
standard  may  also  be  subject  to  the 
hazardous  waste  and  emergencv 
response  provisions  contained  in  29 
CFR  1910.120  (q).l 

(g)  Bespiratory  protection.  (1)  General 
requirements.  The  employer  shall 
provide  a  respirator  which  complies 
with  the  requirement  of  this  paragraph, 
at  no  cost  to  each  affected  employee, 
and  ensure  that  each  affected  employee 
uses  such  respirator  where  appropriate. 
Respirators  shall  be  used  in  the 
following  circumstances: 

(i)  Whenever  an  employee's  exposure 
to  MC  exceeds  or  can  reasonably  be 
expected  to  exceed  the  8-hour  TWA  PEL 
or  the  STEL  (such  as  where  an  employee 
is  using  MC  in  a  regulated  area); 

(ii)  During  the  time  interval  necessary 
to  install  or  implement  feasible 
engineering  and  work  practice  controls: 

(lii)  In  a  few  work  operations,  such  as 
some  maintenance  operations  and  repair 
activities,  for  which  the  employer 
demonstrates  that  engineering  and  work 
practice  controls  are  infeasible: 


(iv)  Where  feasible  engineering  and 
work  practice  controls  are  not  sufBcient 
to  reduce  exposures  to  or  below  the 
PELs;  or 

(v)  In  emergencies. 

(2)  Medical  Evaluation.  Before  having 
any  employee  use  a  supplied-air 
respirator  in  the  negative  pressure 
mode,  or  a  gas  mask  with  organic  vapor 
canister  for  emergencv  escape,  the 
employer  shall  have  a  physician  or 
other  licensed  health  care  professional 
ascertain  each  affected  employee's 
ability  to  use  such  respiratory 
protection.  The  physician  or  other 
licensed  health  care  professional  shall 
provide  his  or  her  findings  to  the 
affected  employee  and  the  employer  in 
a  written  opinion. 

(3)  Respirator  selection.  The 
appropriate  atmosphere-supplying 
respirators,  as  specified  in  Table  2.  shall 
be  selected  from  those  approved  by  the 
National  Institute  for  Occupational 
Safetv  and  Health  (NIOSH)  under  the 
provisions  of  42  CFR  Part  84. 

"Respiratory  Protective  Devices.  "  When 
employers  elect  to  provide  gas  masks 
with  organic  vapor  canisters  for  use  in 
emergency  escape,  the  organic  yapor 
canisters  shall  bear  the  approval  of 
NIOSH. 


Table  2.— Minimum  Requirements  por  Respiratory  Protection  for  Airborne  Methylene  Chloride 


Mettiylene  chloride  airtxjrne  concentration  (ppm)  or  condition  of  use 


Up  to  625  ppm  (25  X  PEL)  

Up  to  1250  ppm  (50  X  8-TWA  PEL) 


Up  to  5000  ppm  (200  X  8-TWA  PEL) 


Unknown  concentration,  or  above  5000  ppm  (Greater  than  200  X  8- 
TWA  PEL). 


Minimum  resptrator  required ' 


Fire  fighting  

EmergerKy  escape 


(1)  Continuous  flow  supplied-air  respirator,  hood  or  helmet 

(1)  Full  facepiece  supplied-air  respirator  operated  in  negative  pressure 
(demand)  mode. 

(2)  Full  facepiece  self-contained  txeathing  apparatus  (SCBA)  operated 
in  negative  pressure  (demand)  nxxJe. 

(1)  Continuous  flow  suppiied-air  respirator,  full  facepiece. 

(2)  Pressure  demand  supptied-air  respirator,  full  facepiece. 

(3)  Positive  pressure  full  facepiece  SCBA. 

( 1 )  Positive  pressure  full  facepiece  SCBA. 

(2)  Full  facepiece  pressure  demand  supplied-air  respirator  with  an  aux- 
iliary self-contained  air  supply 

Positive  pressure  full  facepiece  SCBA 

(1)  Any  continuous  flow  or  pressure  demand  SCBA 

(2)  Gas  mask  with  organic  vapor  canister. 


'  Respirators  assigned  for  higher  airtDome  concentrations  may  be  used  at  lower  concentrations. 


(4)  Respirator  program.  Where 
respiratory  protection  is  required  by  this 
section,  the  employer  shall  institute  a 
respirator  program  in  accordance  with 
29  CFR  1910.134. 

(5)  Permission  to  leave  area.  The 
employer  shall  permit  employees  who 
wear  respirators  to  leave  the  regulated 
area  to  readjust  the  facepieces  to  their 
faces  to  achieve  a  proper  fit,  and  to 
wash  their  faces  and  respirator 
facepieces  as  necessary  in  order  to 
prevent  skin  irritation  associated  with 
respirator  use. 


(6)  Filter  respirators.  Employers  who 
provide  gas  masks  with  organic  vapor 
canisters  for  the  purpose  of  emergencv 
escape  shall  replace  those  canisters  after 
any  emergency  use  l)efore  those  gas 
masks  are  returned  to  service. 

(7)  Respirator  fit  testing,  (i)  The 
employer  shall  ensure  that  each 
respirator  issued  to  the  employee  is 
properly  fitted  and  exhibits  the  least 
possible  facepiece  leakage  from  among 
the  facepieces  tested. 

(ii)  The  employer  shall  perform 
qualitative  or  quantitative  fit  tests  at  the 
time  of  initial  fitting  and  at  least 


annually  thereafter  for  each  employee 
wearing  a  negative  pressure  respirator, 
including  those  employees  for  whom 
emergency  escape  respirators  are 
provided, 

INole  to  paragraph  (^(7)(ii);  The  only 
supplied-air  respirators  to  which  this 
provision  would  apply  are  SCBA  in  negative 
pressure  mode  and  full  facepiece  supplied- 
air  respirators  operated  in  negative  pressure 
mode  The  small  business  compliance  guides 
will  contain  examples  of  protocols  for 
qualitative  and  quantitative  fit  testing] 

(h)  Protective  Work  Clothing  and 
Equipment.  (1)  Where  needed  to  prevent 
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MC-induced  skin  or  eye  irritation,  the 
employer  shall  provide  clean  protetrtive 
clothing  and  equipment  which  is 
resistant  to  MC,  at  no  cost  t(j  the 
employee,  and  shall  ensure  that  each 
affected  employee  uses  it.  E\v.  and  face 
protection  shall  meet  the  requirements 
of  29(:FR  iqi().l,i:J  or29CFR  191.5.153, 
as  applicahle. 

(2)  The  employer  shall  (lean,  launder, 
repair  and  replace  all  protective 
clothing  and  equipment  required  by  this 
paragraph  as  needed  to  maintain  their 
effe<:tiveness, 

(3)  The  employer  shall  be  responsible 
for  the  safe  disposal  ot  such  clothing 
and  equipment   IN'ote  to  paragraph 
(h)(4):  See  .Appendix  A  for  examples  of 
disposal  procedures  that  will  satisfy  this 
requirement! 

(i)  Hygicnt'  facilities.  (1)  (fit  is 
reasonably  foreseeable  that  employees' 
skin  may  contact  solutions  containing 
0.1  percent  or  greater  .MC  (for  example, 
through  splashes,  spills  or  improper 
work  practii:es).  the  employer  shall 
provide  (Oiivenieutly  located  washing 
facilities  capable  of  removing  the  MC, 
and  shall  ensure  that  affected  employees 
use  these  facilities  as  needed. 

(2)  If  it  is  reasonably  fore.seeable  that 
an  employee's  eyes  may  contact 
solutions  containing  0.1  percent  or 
greater  MC  (for  example  through 
splashes,  spills  or  unproper  work 
practices),  the  employer  shall  provide 
appropriate  eyewash  facilities  within 
the  immediate  work  area  for  emergency 
use,  and  shall  ensure  that  affected 
employees  use  those  facilities  when 
neces.sary. 

(j)  Medical  siir\'('illanrf.  (1)  Affected 
employees.  The  employer  shall  make 
medical  surveillance  available  for 
employees  who  are  or  may  be  exposed 
to  MC  as  follows' 

(i)  At  or  above  the  action  level  on  30 
or  more  days  per  year,  or  above  the  H- 
hour  TWA  PEL  or  the  STEL  on  10  or 
more  days  per  year; 

(ii)  Above  the  ft-TVVA  PEL  or  STEL 
for  any  time  period  where  an  employee 
has  been  identified  by  a  physician  or 
other  licensed  health  care  professional 
as  being  at  risk  from  cardiac  disease  or 
from  some  other  serious  MC-related 
health  condition  and  such  employee 
requests  inclusion  in  the  medical 
surveillance  program, 

(iii)  During  an  emergency. 

(2)  Costs.  The  employer  shall  provide 
all  required  medical  surveillance  at  no 
cost  to  affet;ted  employees,  without  loss 
of  pay  and  at  a  reasonable  time  and 
place. 

(3)  Medical  personnel.  The  employer 
shall  ensure  that  all  medical 
surveillance  procedures  are  performed 
by  a  physician  or  (jther  licensed  health 


care  professional,  as  defined  in 
paragraph  (b)  of  this  section. 

(4)  Frequency  of  medical  sunvillance. 
The  employer  shall  make  medical 
surveillance  available  to  each  affected 
employee  as  follows: 

(i)  Initial  surveillance.  The  employer 
shall  provide  initial  medical 
surveillance  under  the  schedule 
provided  by  paragraph  (n)(2)(iii)  of  this 
section,  or  before  the  time  of  initial 
assignment  of  the  employee,  whichever 
is  later.  The  employer  need  not  provide 
the  initial  surveillance  if  medical 
records  show  that  an  affected  employee 
has  been  provided  with  medical 
surveillance  that  complies  with  this 
section  within  12  months  before  April 
10.  1997. 

(ii)  Periodic  medical  surveillance.  The 
employer  shall  update  the  medical  and 
work  history  for  each  affected  employee 
annually.  The  employer  shall  provide 
periodic  physical  examinations, 
including  appropriate  laboratory 
surveillance,  as  follows: 

(A)  For  employees  45  years  of  age  or 
older,  within  12  months  of  the  initial 
surveillance  or  any  subsequent  medical 
surveillance;  and 

(B)  For  employees  younger  than  45 
years  of  age,  within  36  months  of  the 
initial  surveillance  or  any  subsequent 
medical  surveillance. 

(iii)  Termination  of  employment  or 
reassignment.  When  an  employee  leaves 
the  employer's  workplace,  or  is 
reassigned  to  an  area  where  exposure  to 
MC  is  consistently  at  or  below  the 
action  level  and  STEL,  medical 
surveillance  shall  be  made  available  if 
six  months  or  more  have  elapsed  since 
the  last  medical  surveillance. 

(iv)  Additional  suneillonce.  The 
employer  shall  provide  additional 
medicxjl  surveillance  at  frequencies 
other  than  those  listed  above  when 
recommended  in  the  written  medical 
opinion.  (For  example,  the  physician  or 
other  licensed  health  care  professional 
may  determine  an  examination  is 
warranted  in  less  than  36  months  for 
employees  younger  than  45  years  of  age 
based  upon  evaluation  of  the  results  of 
the  annual  medical  and  work  history.) 

(5)  Content  of  medical  surveillance,  (i) 
Medical  and  work  history.  The 
comprehensive  medical  and  work 
history  shall  emphasize  neurological 
symptoms,  skin  conditions,  history  of 
hematologic  or  liver  di.sease,  signs  or 
symptoms  suggestive  of  heart  disease 
(angina,  coronary  artery  disease),  risk 
factors  for  cardiac  disease,  MC 
exposures,  and  work  practices  and 
personal  protective  et^uipment  used 
during  such  exposures.  jNote  to 
paragraph  (j)(5)(i):  See  Appendix  B  of 
this  section  for  an  example  of  a  medical 


and  work  history  format  that  would 
satisfy  this  requirement.) 

(ii)  Physical  examination.  Where 
physical  examinations  are  provided  as 
required  above,  the  physician  or  other 
licensed  health  care  professional  shall 
accord  particular  attention  to  the  lungs, 
cardiovascular  system  (including  blood 
pressure  and  pulse),  liver,  nervous 
system,  and  skin.  The  physician  or  other 
licensed  health  care  professional  shall 
determine  the  extent  and  nature  of  the 
physical  examination  based  on  the 
health  status  of  the  employee  and 
analysis  of  the  medical  and  work 
history. 

(iii)  Laboratory  surx'eillance.  The 
physic:ian  or  other  licensed  health  care 
professional  shall  determine  the  extent 
of  any  required  laboratory  surveillance 
based  on  the  employee's  observed 
health  status  and  the  medical  and  work 
history.  INote  to  paragraph  (j)(5)(iii): 
See  Appendix  B  of  this  section  for 
information  regarding  medical  tests. 
Laboratory  surveillance  may  include 
before-  and  after-shift 
f:arboxyhemoglobin  determinations, 
resting  ECG.  hematocrit,  liver  function 
tests  and  cholesterol  levels.] 

(iv)  Other  information  or  reports.  The 
medical  surveillance  shall  also  include 
any  other  information  or  reports  the 
physician  or  other  licensed  health  care 
professional  determines  are  necessary  to 
assess  the  employee's  health  in  relation 
to  MC  exposure. 

(6)  Content  of  emergency  medical 
surveillance.  The  employer  shall  ensure 
that  medical  surveillance  made 
available  when  an  employee  has  been 
exposed  to  MC  in  emergency  situations 
includes,  at  a  minimum: 

(i)  Appropriate  emergency  treatment 
and  decontamination  of  the  exposed 
employee; 

(ii)  Comprehensive  physica) 
examination  with  special  emphasis  on 
the  nervous  system,  cardiovascular 
system,  lungs,  liver  and  skin,  including 
blood  pressure  and  pulse; 

(iii)  Updated  medical  and  work 
history,  as  appropriate  for  the  medical 
condition  of  the  employee;  and 

(iv)  Laboratory  surveillance,  as 
indicated  by  the  employee's  health 
status.  [Note  to  paragraph  (j)(6)(iv):  See 
Appendix  B  for  examples  of  tests  which 
may  be  appropriate.] 

(7)  Additional  examinations  and 
referrals.  Where  the  physician  or  other 
licensed  health  care  professional 
determines  it  is  necessary,  the  scope  of 
the  medical  examination  shall  be 
expanded  and  the  appropriate 
additional  medical  surveillance,  such  as 
referrals  for  consultation  or 
examination,  shall  be  provided. 
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(8)  Information  provided  to  the 
physician  or  other  licensed  health  care 
professional.  The  employer  shall 
provide  the  following  information  to  a 
physician  or  other  licensed  health  care 
professional  who  is  involved  in  the 
diagnosis  of  MC-induced  health  effects: 

(O  A  copy  of  this  section  including  its 
applicahle  appendices; 

(ii)  A  description  of  the  affected 
employee's  past,  current  and  anticipated 
future  duties  as  they  relate  to  the 
employee's  MC  exposure; 

(iii)  The  employee's  former  or  current 
exposure  levels  or,  for  employees  not 
yet  occupationally  exposed  to  MC.  the 
employee's  anticipated  exposure  levels 
and  the  frequency  and  exposure  levels 
anticipated  to  be  associated  with 
emergencies; 

(iv)  A  description  of  any  personal 
protective  equipment,  such  as 
respirators,  used  or  to  be  used;  and 

(v)  Information  from  previous 
employment-related  medical 
surveillance  of  the  affected  employee 
wliich  is  not  otherwise  available  to  the 
physician  or  other  licensed  health  care 
professional. 

(9)  Written  medical  opini(^ns.  (i)  For 
each  physical  examination  required  by 
this  section,  the  employer  shall  ensure 
that  the  physician  or  other  licensed 
health  care  professional  provides  to  the 
employer  and  to  the  affected  emplovee 
a  written  opinion  regarding  the  results 
of  that  examination  within  15  days  of 
completion  of  the  evaluation  of  medical 
and  laboratory  findings,  but  not  more 
than  ,30  days  after  the  examination.  The 
written  medical  opinion  shall  be  limited 
to  the  following  information: 

(A)  The  physician's  or  other  licensed 
health  care  professional's  opinion 
concerning  whether  the  employee  has 
any  detected  medical  condition(s) 
which  would  place  the  employee's 
health  at  increased  risk  of  material 
impairment  from  exposure  to  MC; 

(B)  Any  recommended  limitations 
upon  the  employee's  exposure  to  MC  or 
upon  the  employee's  use  of  protective 
clothing  or  equipment  and  respirators; 

(C)  A  statement  that  the  emplovee  has 
been  informed  by  the  phvsician  or  other 
licensed  health  care  professional  that 
MC  is  a  potential  occupational 
carcinogen,  of  risk  factors  for  heart 
disease,  and  the  potential  for 
exacerbation  of  underlying  heart  disease 
by  exposure  to  MC  through  its 
metabolism  to  carbon  monoxide;  and 

(D)  A  statement  that  the  employee  has 
been  informed  by  the  physic:ian  or  other 
licensed  health  care  professional  of  the 
results  of  the  medical  examination  and 
any  medical  conditions  resulting  from 
MC  exposure  which  require  further 
explanation  or  treatment. 


(ii)  The  employer  shall  instruct  the 
physician  or  other  licensed  health  care 
professional  not  to  reveal  to  the 
employer,  orally  or  in  the  written 
opinion,  any  specific  records,  findings, 
and  diagnoses  that  have  no  bearing  on 
occupational  exposure  to  MC.  [Note  to 
paragraph  (jK9)(ii):  Tne  written  medical 
opinion  may  also  include  information 
and  opinions  generated  to  compiv  with 
other  OSHA  health  standards.  I 

(k)  Hazard  coinmunicatinn  The 
employer  shall  communicate  the 
following  hazards  as.sociated  with  MC 
on  labels  and  in  material  safety  data 
sheets  in  accordance  with  the 
requirements  of  the  Hazard 
Communication  Standard,  29  CFR 
1910.12t)0,  29  CFR  1915.1200,  or  29 
CFR  1926. .59,  as  appropiate:  cancer, 
cardiac  effects  (including  elevation  of 
carboxyhemoglobin),  central  nervous 
system  effects,  liver  effects,  and  skin 
and  eye  irritation. 

(1)  Employee  information  and 
training.  (1)  The  employer  shall  provide 
information  and  training  for  each 
affected  employee  prior  to  or  at  the  time 
of  initial  assignment  to  a  job  involving 
potential  exposure  to  MC. 

(2)  The  employer  shall  ensure  that 
information  and  training  is  presented  m 
a  manner  that  is  understandable  to  the 
employees. 

(.3)  In  addition  to  the  information 
required  under  the  Hazard 
Clommunication  Standard  at  29  CFR 
1910.1200,  29  CFR  191.5.1200.  or  29 
CFR  1926.59,  as  appropiate: 

(i)  The  employer  shall  inform  each 
affected  employee  of  the  requirements 
of  this  .section  and  information  available 
in  its  appendices,  as  well  as  how  to 
access  or  obtain  a  copy  of  it  in  the 
workplace; 

(ii)  Wherever  an  employee's  exposure 
to  airborne  concentrations  of  MC 
exceeds  or  can  reasonably  be  expected 
to  exceed  the  action  level,  the  employer 
shall  inform  eacli  affected  employee  of 
the  quantity,  location,  manner  of  use, 
release,  and  storage  of  MC"  and  the 
specific  operations  in  the  workplace 
that  could  result  in  exposure  to  MC, 
particularly  noting  where  exposures 
mav  be  above  the  8-hour  TWA  PEL  or 
STEL, 

(4)  The  employer  shall  train  each 
affected  employee  as  rtjquired  under  the 
Hazard  Conununication  standard  at  29 
CFR  1910.1200.  29  CFR  1915.1200.  or 
29  CFR  1926.59,  as  appropiate. 

(5)  The  employer  snail  re-train  each 
affected  employee  as  necessary  to 
ensure  that  each  emplovee  exposed 
utiove  the  action  level  or  the  STFJL 
maintains  the  requisite  understanding  of 
the  principles  of  safe  use  and  tiandling 
of  MC  in  the  workplace 


(6)  Whenever  there  are  workplace 
changes,  such  as  modifications  of  tasks 
or  procedures  or  the  institution  of  new 
tasks  or  procedures,  which  increase 
employee  exposure,  and  where  those 
exposures  exceed  or  can  reasonably  be 
expected  to  exceed  the  action  level,  the 
employer  shall  update  the  training  as 
necessary  to  ensure  that  each  affected 
employee  has  the  requisite  proficiency. 

(7)  An  employer  whose  employees  are 
exposed  to  MC  at  a  multi-employer 
worksite  shall  notify  the  other 
employers  with  work  operations  at  that 
site  in  accordance  with  the 
requirements  of  the  Hazard 
Communication  Standard,  29  CFR 
1910.1200,  29  CFR  1915.1200.  or  29 
CFR  1926.59.  as  appropiate. 

(8)  The  employer  shall  provide  to  the 
Assistant  Secretary  or  the  Dire<;tor,  upon 
request,  all  available  materials  rtdating 
to  employee  information  and  training. 

(m)  Hecnrdkeeping  (1)  Ohfective  data. 
(i)  Where  an  employer  seeks  to 
demonstrate  that  initial  monitoring  is 
unnecessary  through  reasonable  rtdiance 
on  objective  data  showing  that  any 
materials  in  the  workplace  c  ontaining 
MC  will  not  release  MC  at  levels  which 
exceed  the  action  level  or  the  STEL 
under  foreseeable  (ondttions  of 
exposure,  the  employer  shall  establish 
and  maintain  an  accurate  record  of  the 
objective  data  relied  upon  in  support  of 
the  exemption. 

(ii)  This  record  shall  iiK  lude  at  least 
the  following  information: 

(A)  The  MC-containing  material  in 
question; 

(B)  The  source  of  the  objective  data; 

(C)  The  testing  protocol,  results  of 
testing,  and/or  analysis  of  the  material 
for  the  release  of  MC. 

(D)  A  description  of  the  operation 
e.xempted  under  paragraph  (d)(2)(i)  of 
this  section  and  how  the  data  support 
the  exemption;  and 

(E)  Other  data  relevant  to  the 
operations,  materials,  processing,  or 
employee  exposures  covered  b\  the 
exemption. 

■    (iii)  The  employer  shall  maintain  this 
record  for  the  duration  of  the  employer's 
reliance  upon  such  objective  data. 

(2)  Exposure  men>>{irements  (i)  The 
employer  shall  establish  and  keep  an 
accurate  record  of  all  measurements 
taken  to  monitor  employee  exposure  to 
MC  as  prescribed  in  paragraph  (d)  of 
this  set:tion. 

(ii)  Where  the  employer  has  20  or 
more  employet's,  this  record  shall 
include  at  least  the  following 
information: 

(.•\)  The  date  of  measurement  for  each 
sample  taken: 

(B)  The  operation  involving  exposure 
to  MC  which  is  t>eing  monitored; 
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(C)  Sampling  and  analytical  methods 
used  and  evidence  of  ttieir  accuracy; 

(D)  Number,  duration,  and  results  of 
samples  taken; 

(E)  Type  of  personal  protective 
equipment,  such  as  respiratory 
protective  devices,  worn,  if  any;  and 

(F)  Name,  social  security  number,  job 
classification  and  exposure  of  all  of  the 
employees  represented  by  monitoring, 
indicating  which  employees  wen? 
actually  monitored 

(Hi)  Where  the  employer  has  fewer 
than  20  employees,  the  record  shall 
include  at  least  the  following 
information: 

(A)  The  date  of  measurement  for  each 
sample  taken; 

(B)  Number,  duration,  aiui  results  of 
samples  taken;  and 

(C)  Name,  so<:ial  security  number,  job 
classification  and  exposure  of  all  of  the 
employees  represented  by  monitoring, 
indicating  which  employees  were 
actually  monitored. 

(iv)  The  employer  shall  maintain  this 
record  for  at  least  thirty  (:10)  years,  in 
ac:cordance  with  29  CI-'R  l')l().102U. 

(.1)  Medical  sim'filhincf  (i)  The 
employer  shall  establish  and  maintain 
an  a(,(;urate  record  for  each  employee 
subject  to  medical  surveillance  under 
paragraph  (j)  of  this  section. 

(u)  The  record  shall  include  at  least 
the  following  information: 

(.•\)  The  name,  social  security  number 
aiul  description  of  the  duties  of  the 
employee; 

(B)  Written  medical  opinions;  and 

(C)  Any  employee  medical  conditions 
related  to  exposure  fo  MC. 

(iii)  The  employer  shall  ensure  that 
this  re<:ord  is  maintamed  for  the 
duration  of  employment  plus  thirty  (30) 
years,  in  ac:cordan(:e  with  29  CFR 
1910.1020. 

(4)  Availability,  (i)  The  employer, 
upon  written  request,  shall  make  all 
records  required  to  be  maintained  by 
this  set:tion  available  to  the  Assistant 
Se<;retary  and  the  Director  for 
examination  and  copying  in  acc:ordance 
with  29  CFR  1910.1020  |Note  lo 
paragraph  (mK4)(i):  All  records 
required  to  be  maintained  by  this 
section  may  be  kept  in  the  most 
administratively  convenient  form  (for 
example,  electronic  or  computer  records 
would  satisfy  this  requirement).! 

(ii)  The  employer,  upon  request,  shall 
make  any  employee  exposure  and 
objective  data  records  required  by  this 
section  available  for  examination  and 
copying  by  affected  employees,  former 
employees,  and  designated 
representatives  in  accordance  with  29 
CFR  1910.1020. 

(iii)  The  employer,  upon  request,  shall 
make  employee  medical  records 


required  to  be  kept  by  this  section 
available  for  examination  and  copying 
by  the  subject  employee  and  by  anyone 
having  the  specific  written  consent  of 
the  subject  employee  in  accordance 
with  29  CFR  1910.1020. 

(5)  Transfer  of  records.  The  employer 
shall  comply  with  the  requirements 
concerning  transfer  of  records  set  forth 
in  29  CFR  1910.1020(h). 

(n)  Dates.  (1)  Effective  date.  This 
section  shall  become  effective  April  10, 
1997. 

(2)  Start-up  dates. 

(i)  Initial  monitoring  required  by 
paragraph  (d)(2)  of  this  section  shall  be 
completed  according  to  the  following 
schedule: 

(A)  For  employers  with  fewer  than  20 
employees,  within  300  days  after  the 
effective  date  of  this  section. 

(B)  For  polyurethane  foam 
manufacturers  with  20  to  99  employees, 
within  210  days  after  the  effective  date 
of  this  section. 

(C)  For  all  other  employers,  within 
120  days  after  the  effective  date  of  this 
section, 

(ii)  Engineering  controls  required 
under  paragraph  (f)(1)  of  this  section 
shall  be  implemented  according  to  the 
following  schedule: 

(A)  For  employers  with  fewer  than  20 
employees,  within  three  (3)  years  after 
the  effective  date  of  this  section. 

(B)  For  polyurethane  foam 
manufacturers  with  20  to  99  employees, 
within  two  (2)  years  after  the  effective 
date  of  this  section. 

(C)  For  all  other  employers,  within 
one  (1)  year  after  the  effective  date  of 
this  section. 

(iii)  All  other  requirements  of  this 
section  shall  be  complied  with 
according  to  the  following  schedule: 

(A)  For  employers  with  fewer  than  20 
employees,  within  one  (1)  year  after  the 
effective  date  of  this  section. 

(B)  For  polyurethane  foam 
manufacturers  with  20  to  99  employees. 
within  270  days  after  the  effective  date 
of  this  section. 

(C)  For  all  other  employers,  within 
180  days  after  the  effe(  live  date  of  this 
section. 

(3)  Transitional  dates.  The  exposure 
limits  for  MC  specified  in  29  CFR 
1910.1000  (1996).  Table  7.-2.  shall 
remain  in  effe<:t  uiUil  the  start-up  dates 
for  the  exposure  limits  specified  in 
paragraph  (n)  of  this  section,  or  if  the 
exposure  limits  in  this  section  are 
stayed  or  vacated 

(o)  Appendices.  The  information 
contained  in  the  appendices  does  not. 
by  itseil.  create  any  additional 
obligations  not  otherwise  imposed  or 
detract  from  any  existing  obligation. 


Appendix  A  to  Section  1910.1052: 
Substance  Safety  Data  Sheet  and 
Technical  Guidelines  for  Methylene 
Chloride 

/  Substance  Identification 

A.  Substance:  Methylene  c:hloride  (CHjCh). 

B.  Synonyms:  MC,  Dichioromethane 
(EX.'M);  Methylene  dichloride;  Methylene 
bichloride;  Methane  dichloride;  CAS;  75-09- 
2;  NCI-C:50in2, 

C.  Physical  data: 

1.  Molecular  weight:  84.9. 

2.  Boi4ing  point  (760  mm  Hg):  39.8°C: 
(104^F]. 

.3.  Specific  gravity  (water=1):  1.3. 

4.  Vapor  density  (air=l  at  boiling  point): 
2.9. 

5.  Vapor  pressure  at  20°  C  (68°  F):  350  mm 
Hg. 

6.  Solubility  in  water,  g/100  g  water  at  20° 
C(68°F)=1.32. 

7.  Appearance  and  odor:  colorless  liquid 
with  a  chloroform-like  odor. 

D.  Uses: 

M(;  is  used  as  a  solvent,  especially  where 
high  volatility  is  required.  It  is  a  good  solvent 
for  oils,  fats,  waxes,  resins,  bitumen,  nibber 
and  cellulose  acetate  and  is  a  useful  paint 
stripper  and  degreaser.  It  is  used  in  paint 
removers,  in  propellant  mixtures  for  aerosol 
containers,  as  a  solvent  for  plastics,  as  a 
degreasing  agent,  as  an  extracting  agent  in  the 
pharmaceutical  industry  and  as  a  blowing 
agent  in  polyurethane  foams.  Its  solvent 
property  is  sometimes  increased  by  mixing 
with  methanol,  petroleum  naphtha  or 
tPtrachloroethylene. 

E.  Appearanf:e  and  odor: 

MC  is  a  clear  colorless  liquid  with  a 
chloroform-like  odor  It  is  slightly  soluble  in 
water  and  completely  miscible  with  most 
organic  solvents. 

F  Permissible  exposure: 

Exposure  may  not  exceed  25  parts  MC  per 
million  parts  of  air  (25  ppm)  as  an  eight-hour 
time-weighted  average  (8-hour  TWA  PEL)  or 
125  parts  of  MC  per  million  parts  of  air  (125 
ppm)  averaged  over  a  15-minute  period 
(.STEL). 

//  Health  Hazard  Data 

A.  MC  can  affect  the  body  if  it  is  inhaled 
or  if  the  liquid  comes  in  contact  with  the 
eyes  or  skin.  It  can  also  affect  the  body  if  it 
is  swallowed. 

B.  Effects  of  overexposure: 

1.  Short-term  Exposure: 

MC  is  an  anesthetic.  Inhaling  the  vapor 
may  cause  mental  confusion,  light- 
headedness, nausea,  vomiting,  and  headache. 
Continued  exposure  may  cause  increased 
light-headedness.  staggering, 
unconsciousness,  and  even  death.  High  vapor 
concentrations  may  also  cause  irritation  of 
the  eyes  and  respiratory  tract.  Exposure  to 
MC  may  make  the  symptoms  of  angina  (chest 
pains)  worse.  Skin  exposure  to  liquid  MC 
may  cause  irritation.  If  liquid  MC  remains  on 
the  skin,  it  may  cause  skin  burns.  Splashes 
of  the  liquid  into  the  eyes  may  cause 
irritation. 

2.  Long-term  (chronic)  exposure: 

The  best  evidence  that  MC  causes  cancer 
is  from  laboratory  studies  in  which  rats,  mice 
and  hamstors  inhaled  MC  6  hours  per  day. 
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5  days  per  week  for  2  years.  MC  exposure 
produced  lung  and  liver  tumors  in  mice  and 
mammary  tumors  in  rats.  No  carcinogenic 
effects  of  MC  were  found  in  hamsters. 

There  are  also  some  human 
epidemiological  studies  which  show  an 
association  between  occupational  exposure 
to  MC  and  increases  in  biliary  (bile  duct) 
cancer  and  a  type  of  brain  cancer.  Other 
epidemiological  studies  have  not  observed  a 
relationship  between  MC  exposure  and 
cancer.  OSHA  interprets  these  results  to 
mean  that  there  is  suggestive  (but  not 
absolute)  evidence  that  MC  is  a  human 
carcinogen. 

C.  Reporting  signs  and  symptoms: 

You  should  inform  your  employer  if  you 
develop  any  signs  or  symptoms  and  suspect 
that  they  are  caused  by  exposure  to  MC. 

D.  Warning  Properties: 

1.  Odor  Threshold: 

Different  authors  have  repwrted  varying 
odor  thresholds  for  MC.  Kirk-Othmer  and  Sax 
both  reported  25  to  50  ppm:  Summer  and 
May  both  reported  150  ppm;  Spector  reports 
320  ppm.  Patty,  however,  states  that  since 
one  can  become  adapted  to  the  odor,  MC 
should  not  be  considered  to  have  adequate 
warning  properties. 

2.  Eye  Irritation  Level- 
Kirk-Othmer  reports  that  "MC  vapor  is 

seriously  damaging  to  the  eyes."  Sax  agrees 
with  Kirk-Othmer's  statement.  The  ACGIH 
D(x:umentation  of  TLVs  states  that  irritation 
of  the  eyes  has  been  observed  in  workers 
exposed  to  concentrations  up  to  5000  ppm. 

3.  Evaluation  of  Warning  Properties: 
Since  a  wide  range  of  MC  odor  thresholds 

are  reported  (25-320  ppm),  and  human 
adaptation  to  the  odor  occurs,  MC  is 
considered  to  be  a  material  with  poor 
warning  properties. 

///.  Emergency  First  Aid  Procedures 

In  the  event  of  emergency,  in.stitute  first 
aid  procedures  and  send  for  First  aid  or 
medical  assistance. 

A.  Eye  and  Skin  Exposures: 

If  there  is  a  potential  for  liquid  MC  to  come 
in  contact  with  eye  or  skin,  face  shields  and 
skin  protective  equipment  must  be  provided 
and  used.  If  liquid  MC  comes  in  contact  with 
the  eye,  get  medical  attention.  Contact  lenses 
should  not  be  worn  when  working  with  this 
chemical. 

B.  Breathing: 

If  a  person  breathes  in  large  amounts  of 
MC,  move  the  exposed  person  to  fresh  air  at 
once.  If  breathing  has  stopped,  perform 
cardiopulmorary  resuscitation.  Keep  the 
affected  person  warm  and  at  rest.  Get  medical 
attention  as  soon  as  possible. 

C.  Rescue: 

Move  the  affected  person  from  the 
hazardous  exposure  immediately.  If  the 
exposed  person  has  been  overcome,  notify 
someone  else  and  put  into  effect  the 
established  emergency  rescue  procedures. 
Understand  the  facility's  emergency  rescue 
procedures  and  know  the  locations  of  rescue 
equipment  before  the  need  arises.  Do  not 
become  a  casualty  yourself 

IV.  Respimtors,  Protective  Clothing,  and  Eye 
Protection 

A.  Respirators: 


Good  industrial  hygiene  practices 
recommend  that  engineering  controls  be  used 
to  reduce  environmental  concentrations  to 
the  permissible  exposure  level.  However, 
there  are  some  exceptions  where  respirators 
may  be  used  to  control  exposure.  Respirators 
may  be  used  when  engineering  and  work 
practice  controls  are  not  feasible,  when  such 
controls  are  in  the  process  of  being  installed, 
or  when  these  controls  fail  and  need  to  be 
supplemented.  Respirators  may  also  be  used 
for  operations  which  require  entry  into  tanks 
or  closed  vessels,  and  in  emergency 
situations. 

If  the  use  of  respirators  is  necessary,  the 
only  respirators  permitted  are  those  that  have 
been  approved  by  the  Mine  Safety  and  Health 
Administration  (MSHA)  or  the  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH),  Supplied-air  respirators  are 
required  because  air-purifying  respirators  do 
not  provide  adequate  respirator\'  protection 
against  MC. 

In  addition  to  respirator  selection,  a 
complete  written  respiratory  protection 
program  should  be  instituted  which  includes 
regular  training,  maintenance,  insptection. 
cleaning,  and  evaluation.  If  you  can  smell 
MC  while  wearing  a  respirator,  proceed 
immediately  to  fresh  air.  If  you  experience 
difficulty  in  breathing  while  wearing  a 
respirator,  tell  your  employer 
B.  Protective  Clothing 
Employees  must  be  provided  with  and 
required  to  use  impervious  clothing,  gloves, 
face  shields  (eight-inch  minimum),  and  other 
appropriate  protective  clothing  necessarv  to 
prevent  rep>eated  or  prolonged  skin  contact 
with  liquid  MC  or  contact  with  vessels 
containing  liquid  MC.  Any  clothing  which 
becomes  wet  with  liquid  .MC  should  be 
removed  immediately  and  not  rewom  until 
the  employer  has  ensured  that  the  protective 
clothing  is  fit  for  reuse  Contaminated 
protective  clothing  should  be  plated  in  a 
regulated  area  designated  by  the  employer  for 
removal  of  MC  before  the  clothing  is 
laundered  or  disposed  of.  Clothmg  and 
equipment  should  remain  in  the  regulated 
area  until  all  of  the  MC  contammation  has 
evaporated;  clothing  and  equipment  should 
then  be  laundered  or  di^osed  of  as 
appropriate 
C.  Eye  Protection: 

Employees  should  be  provided  with  and 
required  to  use  splash-proof  safety  goggles 
where  liquid  MC  mav  contact  the  eyes. 

V.  Housekeeping  and  Hygiene  Facilities 

For  purposes  of  complying  with  29  CFR 
1910.141.  the  following  items  should  be 
emphasized: 

A.  The  workplace  should  be  kept  clean, 
orderly,  and  in  a  sanitary  condition  The 
employer  should  institute  a  leak  and  spill 
detection  program  for  operations  involving 
liquid  MC  in  order  to  detect  sources  of 
fugitive  MC  emissions. 

B.  Emergency  drench  showers  and 
eyewash  facilities  are  recommended  These 
should  be  maintained  in  a  sanitar\  condition. 
Suitable  cleansing  agents  should  also  be 
provided  to  assure  the  effective  removal  of 
MC  from  the  skin. 

C.  Because  of  the  hazardous  nature  of  MC, 
contaminated  protective  clothing  should  be 


placed  in  a  regulated  area  designated  bv  the 
employer  for  removal  of  MC  before  the 
clothing  is  laundered  or  disp>osed  of. 

V7  Precautions  for  Safe  Use.  Handling,  and 
Storage 

A.  Fire  and  Explosion  Hazards 

MC  has  no  flash  point  in  a  conventional 
closed  tester,  but  it  forms  flammable  vapor- 
air  mixtures  at  approximately  100°C  (212°F), 
or  higher  It  has  a  lower  explosion  limit  of 
12%.  and  an  upp>er  explosion  limit  of  19% 
in  air  It  has  an  autoignifion  tempjerature  of 
556.1°C  (1033°F),  and  a  boiling  point  of 
39  S'^  (104°F).  It  is  heavier  than  water  with 
a  specific  gravity  of  1.3  It  is  slightly  soluble 
in  water 

B  Reactivity  Hazards: 

Conditions  contributing  to  the  instability  of 
MC  are  heat  and  moisture.  Contact  with 
strong  oxidizers,  caustics,  and  chemically 
active  metals  such  as  aluminum  or 
magnesium  powder,  sodium  and  potassium 
may  cause  fires  and  explosions. 

Special  precautions.  Liquid  MC  will  attack 
some  forms  of  plastics,  rubber,  and  coatings. 

C.  Toxicity: 

Liquid  MC  is  painful  and  irritating  if 
splashed  in  the  eyes  or  if  confined  on  the 
skin  by  gloves,  clothing,  or  shoes  Vapxirs  in 
high  concentrations  may  cause  narcosis  and 
death.  Prolonged  expwsure  to  vapors  may 
cause  cancer  or  exacerbate  cardiac  disease. 

D.  Storage: 

Protect  against  physical  damage.  Because 
of  its  corrosive  properties,  and  its  high  vapor 
pressure.  Mt;  should  be  stored  in  plain, 
galvanized  or  lead  lined,  mild  steel 
containers  in  a  ccxil.  dry.  well  ventilated  area 
away  from  direct  sunlight,  heat  source  and 
acute  fire  hazards 

E  Piping  Material 

All  piping  and  valves  at  the  loading  or 
unloading  station  should  be  of  material  that 
IS  resistant  to  MC  and  should  be  carefully 
insp>ected  prior  to  connection  to  the  transport 
vehicle  and  peritxiically  during  the 
operation 

F.  I'sual  Shipping  Containers: 

Class  bottles,  5-  and  55-gallon  steel  drums, 
tank  cars,  and  tank  trucks 

Note:  This  section  addresses  .MC  exposure 
in  marine  terminal.and  longshore 
employment  only  where  leaking  or  broken 
packages  allow  MC  exposure  that  is  not 
addressed  through  compliance  with  29  CFR 
parts  1917  and  1918.  resp)ectively. 

G.  Electrical  Equipment 

Electrical  installations  in  Class  I  hazardous 
locations  as  defined  in  Article  500  of  the 
National  Electrical  Code,  should  be  installed 
according  to  Article  501  of  the  code:  and 
electrical  equipment  should  be  suitable  for 
use  in  atmospheres  containing  MC  vapors. 
See  Flammable  and  rx)mbustible  Liquids 
Q>de  (NFPA  No  325M).  Chemical  Safety 
Data  Sheet  SD-86  (Manufacturing  Chemists' 
Assoi:iatioii.  Inc.). 

H  Fire  Fighting: 

When  involved  in  fire,  MC  emits  highly 
toxic  and  irritating  fumes  such  as  pho.sgene, 
hydrogen  chloride  and  carlx)n  monoxide 
Wear  breathing  apparatus  and  use  water 
spray  to  keep  fire-pxposoti  containers  cool. 
Water  spray  ma\  be  used  to  fiush  spills  away 
from  exposures.  Extinguishing  media  are  dry 
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chemical,  (.arlxjii  dioxide,  foam   For  purpo,ses 
ofcomplidiue  with  21(:FK  1410.,i07, 
icK  rttioiis  classificii  as  hazardous  due  to  the 
preserui'  of  \\(.  shall  be  Class  I. 

I.  Spills  and  Leaks 

[Vrsons  not  wearing  protective  equipment 
and  clothing  should  be  restricted  (rom  areas 
of  spills  or  leaks  until  cleanup  has  been 
completed.  If  MC  has  spilled  or  leaked,  the 
following  steps  should  b<^  taken: 

1  Remove  al!  ignition  sources. 

2  Ventilate  area  of  spill  or  leak. 

.T  (lollect  for  reclamation  or  absorb  in 
verm icu lite,  dry  sand,  earth,  or  a  similar 
material. 

I  Methods  of  Waste  Disposal: 

•Small  spills  should  [n>  absorbed  onto  sand 
and  taken  to  a  safe  .irea  for  atmospheric 
evaix)ra'ion.  Incineration  is  the  preferred 
method  for  disposal  of  large  quantities  by 
mixing  with  a  combustible  solvent  and 
spraying  into  an  incinerator  equipped  with 
acid  scrubl)ers  to  remove  hvdrogen  chloride 
gases  formed.  Complete  (.ombustion  will 
convert  carbon  monoxide  to  carbon  dioxide. 
Care  should  be  taken  for  the  presence  of 
phosgene 

K.  You  should  not  keep  food,  beverage,  or 
smoking  materials,  or  eat  or  smoke  in 
regulated  areas  where  MC  i:  oncentrations  are 
above  the  permissible  exposure  limits. 

L..  Portable  heating  units  should  not  be 
used  in  confined  areas  where  MC;  is  used. 

M  Ask  your  supervisor  whore  MC  is  used 
in  your  work  area  and  for  any  additional 
plant  .safety  and  he.ilth  rules. 

17/  Medical  Fpijuirfinents 

Your  emplover  is  required  to  offer  you  the 
opportunity  to  participate  in  a  medical 
surveillance  program  if  vou  are  exposed  to 
MC  at  concentrations  at  or  above  the  action 
level  (12.5  ppm  8-hour  TWA)  for  more  than 
.30  days  a  vear  or  at  concentrations  exceeding 
the  PELs  (25  ppm  «-hoiir  TWA  or  125  ppm 
ISminute  STEL]  for  more  than  10  days  a 
year  If  you  are  exposed  to  M(.  at 
(oncentrations  over  either  of  the  PELs,  your 
employer  will  also  be  required  to  have  a 
physician  or  other  licen.sed  health  care 
professional  ensure  that  you  are  able  to  wear 
the  respirator  that  ynu  arc  assigned.  Your 
employer  must  provide  all'tnedical 
examinations  relating  to  your  MC  exposure  at 
a  reasonable  time  and  place  and  at  no  cost 
to  vou. 

17//.  Monitoring  and  Measurement 
Procedures 

A  Exposure  atxjve  the  Permissible 
Exposure  Limit: 

1   Eight-hour  exfwsure  evaluation: 
Vieasurements  taken  for  the  purpose  of 
determining  employee  exposure  under  this 
section  are  best  taken  with  i  onsecutive 
samples  covering  the  full  shift.  An  samples 
must  be  taken  in  the  employee's  breathing 
zone. 

2.  Monitoring  techniques:  The  sampling 
and  analysis  under  this  section  mav  be 
performed  by  collection  of  the  MC  vapor  on 
two  charcoal  adsorption  tuf)es  in  series  or 
other  composition  adsorption  tubes,  with 
subsequent  chemical  analysis  .Sampling  and 
analysis  may  also  be  performed  by 
instruments  such  as  real-time  continuous 


monitoring  systems,  portable  direct  reading 
instniments,  or  passive  dosimeters  as  long  as 
measurements  taken  using  these  methods 
accurately  evaluate  the  coiueiitratirjii  of  M(! 
in  employees"  breathing  zones 

OSHA  method  80  is  an  example  of  a 
validated  method  of  sampling  and  analysis  of 
MC.  Copies  of  this  method  are  available  from 
OSHA  or  can  be  downloaded  from  the 
Internet  at  http://www.()sha.gov.  The 
employer  has  the  obligation  of  selecting  a 
monitoring  method  which  meets  the 
accuracy  and  precision  requirements  of  the 
standard  under  his  or  her  unique  field 
conditions.  The  standard  requires  that  the 
method  of  monitoring  must  be  accurate,  to  a 
95  percent  confidence  level,  to  plus  or  minus 
25  percent  for  concentrations  of  MC  at  or 
above  25  ppm,  and  to  plus  or  minus  35 
percent  for  concentrations  at  or  below  25 
ppm.  In  addition  to  OSHA  method  80,  there 
are  numerous  other  methods  available  for 
monitoring  for  MC  in  the  workplace. 

B.  Since  many  of  the  duties  relating  to 
employee  exposure  are  dependent  on  the 
results  of  measurement  procedures, 
employers  must  assure  that  the  evaluation  of 
employee  exposure  is  performed  by  a 
technically  qualified  person. 

IX.  Observation  of  Monitoring 

Your  employer  is  required  to  perform 
measurements  that  are  representative  of  your 
exposure  to  MC  and  you  or  your  designated 
representative  are  entitled  to  observe  the 
monitoring  procedure.  You  are  entitled  to 
observe  the  steps  taken  in  the  measurement 
procedure,  and  to  record  the  results  obtained. 
When  the  monitoring  procedure  is  taking 
place  in  an  area  where  respirators  or  personal 
protective  clothing  and  equipment  are 
required  to  be  worn,  you  or  your 
representative  must  also  be  provided  with, 
and  must  wear,  protective  clothing  and 
equipment. 

X.  Access  To  Information 

A.  Your  employer  is  required  to  inform  you 
of  the  information  contained  in  this 
Appendix.  In  addition,  your  employer  must 
instruct  you  in  the  proper  work  practices  for 
using  MC,  emergency  procedures,  and  the 
correct  use  of  protective  equipment. 

B.  Your  employer  is  required  to  determine 
whether  you  are  being  exposed  to  MC.  You 
or  your  representative  has  the  right  to 
observe  employee  measurements  and  to 
record  the  results  obtained.  Your  employer  is 
required  to  inform  you  of  your  exposure.  If 
your  employer  determines  that  you  are  being 
over  exposed,  he  or  she  is  required  to  inform 
you  of  the  actions  which  are  being  taken  to 
reduce  your  exposure  to  within  permissible 
exposure  limits. 

C.  Your  employer  is  required  to  keep 
records  of  your  exposures  and  medical 
examinations.  These  records  must  be  kept  by 
the  employer  for  al  least  thirty  (30)  years. 

D.  Your  employer  is  required  to  release 
your  exposure  and  medical  records  to  you  or 
your  representative  upf)n  your  request. 

E.  Your  employee  is  required  to  provide 
labels  and  material  safety  data  sheets  (MSDS) 
for  all  materials,  mixtures  or  solutions 
compt)sed  of  greater  than  0  1  percent  MC].  An 
example  of  a  label  that  would  satisfy  these 
requirements  would  be: 


Danger  Contains  Methylene  Chloride 
Potential  Cancer  Hazard 

May  worsen  heart  disease  because 
methylene  chloride  is  converted  to  carbon 
monoxide  in  the  body. 

May  cause  dizziness,  headache,  irritation 
of  the  throat  and  lungs,  loss  of  consciousness 
and  death  at  high  concentrations  (for 
example,  if  used  in  a  poorly  ventilated  room). 

Avoid  Siiin  Contact.  Contact  with  liquid 
causes  skin  and  eye  irritation. 

,V/  Common  Opprations  and  Controls 

The  following  list  includes  some  common 
operations  in  which  exposure  to  MC  may 
occur  and  control  methods  which  may  be 
effective  in  each  case: 


Operations 


Use  as  solvent  in 
paint  and  varnish 
removers;  manufac- 
ture of  aerosols; 
cold  cleaning  and 
ultrasonic  cleaning; 
and  as  a  solvent  in 
furniture  stnpping. 

Use  as  solvent  in 
vapor  degreasing. 


Use  as  a  secondary 
refrigerant  in  air 
conditioning  and 
scientific  testing. 


Controls 

General  dilution  ven- 
tilation; local  ex- 
haust ventilation; 
personal  protective 
equipment;  substi- 
tution. 


Process  enclosure; 
local  exhaust  ven- 
tilation; chilling 
coils;  substitution. 

General  dilution  ven- 
tilation; local  ex- 
haust ventilation; 
personal  protective 
equipment. 


Appendix  B  to  Section  1910.1052: 
Medical  Surveillance  for  Methylene 
Chloride 

/.  Primary  Route  of  Entry 
Inhalation. 

//.  Toxicology 

Methylene  Chloride  (MC])  is  primarily  an 
inhalation  hazard.  The  principal  acute 
hazardous  effects  are  the  depressant  action 
on  the  central  nervous  system,  possible 
cardiac  toxicity  and  possible  liver  toxicity. 
The  range  of  CNS  effects  are  from  decreased 
eye/hand  coordination  and  decreased 
performance  in  vigilance  tasks  to  narcosis 
and  even  death  of  individuals  exposed  at 
very  high  doses.  C^ardiac  toxicity  is  due  to  the 
metabolism  of  MC  to  carbon  monoxide,  and 
the  effects  of  carbon  monoxide  on  heart 
tissue.  Clarbon  monoxide  displaces  oxygen  in 
the  blood,  decreases  the  oxygen  available  to 
heart  tissue,  increasing  the  risk  of  damage  to 
the  heart,  which  may  result  in  heart  attacks 
in  susceptible  individuals.  Susceptible 
individuals  include  persons  with  heart 
disease  and  those  with  risk  factors  for  heart 
disease. 

Elevated  liver  enzymes  and  irritation  to  the 
respiratory  passages  and  eyes  have  also  been 
reported  for  both  humans  and  experimental 
animals  exposed  to  MC  vapors. 

MC  is  metabolized  to  carbon  monoxide  and 
carbon  dioxide  via  two  sepwrate  pathways. 
Through  the  first  pathway,  MC  is 
metabolized  to  carbon  monoxide  as  an  end- 
product  via  the  P— 450  mixed  function 
oxidase  pathway  located  in  the  microsomal 
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fraction  of  the  cell.  This  biotransformation  of 
MC  to  carbon  monoxide  occurs  through  the 
process  of  microsomal  oxidative 
dechlorination  which  takes  place  primarily 
in  the  liver.  The  amount  of  conversion  to 
carbon  monoxide  is  significant  as  measure<i 
by  the  concentration  of  carboxyhemoglobin, 
up  to  12%  measured  in  the  blood  following 
occupational  exposure  of  up  to  610  ppm. 
Through  the  second  pathway,  MC  is 
metabolized  to  carbon  dioxide  as  an  end 
product  (with  formaldehyde  and  formic  acid 
as  metabolic  intermediates)  via  the 
glutathione  dependent  enzyme  found  in  the 
cytosolic  fraction  of  the  liver  cell. 
Metabolites  along  this  pathway  are  believed 
to  be  associated  with  the  carcinogenic 
activity  of  MC]. 

MC  has  been  tested  for  carcinogenicity  in 
several  laboratory  rodents.  These  rodent 
studies  indicate  that  there  is  clear  evidence 
that  MC  is  carcinogenic  to  male  and  female 
mice  and  female  rats.  Based  on 
epidemiologic  studies,  OSHA  has  concluded 
that  there  is  suggestive  evidence  of  increased 
cancer  risk  in  MOrelated  worker 
populations.  The  epidemiological  evidence  is 
consistent  with  the  finding  of  excess  cancer 
in  the  experimental  animal  studies.  NIOSH 
regards  MC  as  a  potential  occupational 
carcinogen  and  the  International  Agency  for 
Research  Cancer  (lAKC)  classifies  MC  as  an 
animal  carcinogen,  OSHA  considers  MC  as  a 
suspected  human  carcinogen. 

///.  Medical  Signs  and  Symptoms  of  Acute 
Exposure 

Skin  exposure  to  liquid  M(]  may  cause 
irritation  or  skin  burns.  Liquici  MC  can  also 
bo  irritating  to  the  eyes.  MC  is  also  abscjrbed 
through  the  skin  and  may  contribute  to  the 
MC  exposure  by  inhalation 

."Xt  high  concentrations  in  air,  MC.  may 
cause  nausea,  vomiting,  light-headedness, 
numbness  of  the  extremities,  changes  in 
blood  enzyme  levels,  and  breathing 
problems,  leading  to  bronchitis  and 
pulmonary  edema,  unconsciousness  and 
even  death. 

At  lower  concentrations  in  air,  MC  may 
cause  irritation  to  the  skin,  eve,  and 
respiratory  tract  and  occasionally  headache 
and  nausea  F'erhaps  the  greatest  problem 
from  exposure  to  low  concentrations  of  MC] 
is  the  CNS  effects  on  coordination  and 
alertness  that  may  cause  unsafe  operatiQns  of 
machinery  and  equipment,  leading  to  self- 
injury  or  accidents 

Low  levels  and  short  duration  exposures 
do  not  seem  to  produce  permanent  disabilitv, 
but  chronic  exposures  to  MC  have  been 
demonstrated  to  produce  liver  toxicity  in 
animals,  and  therefore,  the  evidence  is 
suggestive  for  liver  toxicity  in  humans  after 
chronic  exposure. 

Chronic  exposure  to  MC  mav  also  cause 
cancer. 

IV.  Surveillance  and  Preventive 
Considerations 

As  discussed  above.  MC  is  classified  as  a 
suspect  or  potential  human  carcinogen.  It  is 
a  central  nervous  system  (CNS)  depressant 
and  a  skin,  eye  and  respiratory  tract  irritant. 
At  extremely  high  concentrations.  MC]  has 
caused  liver  damage  in  animals. 


MC  principally  affects  the  CNS.  where  it 
acts  as  a  narcotic.  The  observation  of  the 
symptoms  characteristic  of  CiNS  depression, 
along  with  a  physical  examination,  provides 
the  best  detection  of  early  neurological 
disorders.  Since  exposure  to  MC]  also 
increases  the  carboxyhemoglobin  level  in  the 
blood,  ambient  carbon  monoxide  levels 
would  have  an  additive  effect  on  that 
carboxyhemoglobin  level  Based  on  such 
information,  a  periodic  post-shift 
carboxyhemoglobin  test  as  an  index  of  the 
presence  of  carbon  monoxide  in  the  blood  is 
recommended,  but  not  required,  for  medical 
surveillance. 

Based  on  the  animal  evidence  and  three 
epidemiologic  studies  previously  mentioned, 
OSHA  concludes  that  MC]  is  a  sus[>c( :t  human 
carcinogen.  The  medical  surveillance 
program  is  designed  to  observe  exposed 
workers  on  a  regular  basis.  While  the  medical 
surveillance  program  cannot  detect  MCJ- 
induced  (.ancer  at  a  preneoplastic  stage, 
C3SHA  anticipates  that,  as  in  the  past,  earlv 
detection  and  treatments  of  cancers  leading 
to  enhanced  survival  rates  will  continue  to 
evolve, 
A   Medical  and  Occupational  History: 
The  medical  and  occupational  work 
history  plays  an  important  role  in  the  initial 
evaluation  of  workers  exposed  to  MC],  It  is 
therefore  extremely  important  for  the 
examining  physician  or  other  licensed  health 
care  professional  to  evaluate  the  MC]-oxposed 
worker  (.arefully  and  completely  and  to  focus 
the  examination  on  MC]'s  potentiallv 
associated  health  hazards  The  medical 
evaluation  must  include  an  annual  detailed 
work  and  medical  history  with  special 
(emphasis  on  cardiac  history  and  neurological 
symptoms, 

.'Xn  important  goal  of  the  medical  history 
is  to  elicit  information  from  the  worker 
regarding  potential  signs  or  symptoms 
associated  with  increased  levels  of 
carboxyhemoglobin  due  to  the  presence  of 
carbon  monoxide  in  the  blood   Physicians  or 
other  licensed  health  care  professionals 
should  ensure  that  the  smoking  history  of  all 
MC  exposed  employees  is  known  Exposure 
to  MC]  may  cause  a  signific:ant  incn^ase  m 
carboxyhemoglobin  level  in  all  exp<ised 
persons.  However,  smokers  as  well  as 
workers  with  anemia  or  heart  disease  and 
those  concurrently  exposed  to  carbon 
monoxide  are  at  especially  high  risk  of  toxic 
effects  because  of  an  alreadv  reduced  oxvgen 
carrying  capacity  of  the  blood 

A  comprehensive  or  interim  medical  and 
work  historv  ':hould  also  include  ocrurrenr;e 
of  headache,  dizziness,  fatigue,  chest  pain 
shortness  of  breath,  pain  in  the  limbs,  and 
irritation  of  the  skin  and  eyes. 

in  addition,  it  is  important  for  the 
physician  or  other  licensed  health  care 
professional  to  become  familiar  with  the 
operating  conditions  in  which  exposure  to 
MC]  is  likely  to  occur.  The  physician  or  other 
licensed  health  care  professional  also  must 
become  familiar  with  the  signs  and 
symptoms  that  may  indicate  that  a  worker  is 
receiving  otherwise  unrecognized  and 
exceptionally  high  exposure  levels  of  .MC]. 

An  example  of  a  medical  and  work  history 
that  would  satisfy  the  requirement  for  a 
comprehensive  or  interim  work  history  is 
represented  by  the  following: 


The  following  is  a  li.st  of  recommended 

questions  and  issues  for  the  self-administered 
questionnaire  for  methylene  chloride 
exposure 

Questionnaire  For  Methylene  Chloride 
Exposure 

/  Demographic  Information 

1 

2 

3 

4 

5, 

6. 

7. 


Name 

Social  Security  Number 

Date 

Date  of  Birth 

Age 

Present  occupation 

Sex 


8.  Race 

//.  Occupational  History 

1  Have  you  ever  worked  with  methylene 
chloride,  dichloromethane   methvlene 
dichloride.  or  C]H:C]1.  (all  are  different  names 
for  the  same  chemicall'  Please  list  which  on 
the  ocxupational  history  form  if  you  have  not 
already 

2  If  you  have  worked  in  anv  of  the 
following  industries  and  have  not  listed  them 
on  the  occupational  historv  form,  please  do 
so. 

Furniture  stripping 

Polyurethane  foam  manufacturing 

Chemical  manufat  turmg  or-formulation 

Pharnia(  eutical  manutat  tunng 

.'Xny  industry  in  which  you  used  solvents  to 

clean  and  degrease  equipment  or  parts 
C]onstruction.  especially  painting  and 

refinishing 
Aerosol  manufacturing 
Any  industrv  in  which  you  used  aerosol 

adhesives 

3.  [f  voii  have  not  listed  hobbies  or 
household  proje<  ts  on  the  ucrupationai 
history  form,  especially  furniture  refinishing, 
spray  painting,  or  paint  stripping,  please  do 
so. 

III.  Medical  History 

A.  General 

1   Do  vou  consider  yourself  to  be  in  good 
health"  If  no,  state  reason(s). 

2.  Do  you  or  have  you  ever  had: 

a.  Persistent  thirst 

b.  Frequent  urination  (three  times  or  more 
at  night) 

c.  Dermatitis  or  irritated  skin 

d.  Non-healing  wounds 

3.  What  presiJiption  or  non-prescription 
medications  do  you  take,  and  for  what 
reasons'' 

4  Are  vou  allergic  to  any  medications,  and 
what  type  of  maction  do  you  have? 

B  Respiratory 

1  Do  you  have  or  have  you  ever  had  any 
chest  illnesses  or  diseases?  Explain. 

2.  Do  you  have  or  have  you  ever  had  any 
of  the  following: 

a.  Asthma 

b.  Wheezing 

c.  Shortness  ot  breath 

3  Have  vou  ever  had  an  abne)rmal  i  best  X- 
ray''  If  so.  when,  where,  and  what  were  the 
findings'' 

4.  Have  you  ever  had  difficultv  using  a 
respirator  or  breathing  apparatus'  Rxpiain 

5.  Do  any  chest  or  lung  diseases  run  in 
your  family?  Explain. 
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ISS 


H  H.tve  you  ever  siiidkril  i  it^.irettes,  cigars, 
')r  .1  pipe'  \ay  stdrtt^i 

7  [>)  vDLi  now  smoke? 

H  If  voii  have  stopped  smoking  completely, 
how  oil!  wen?  you  when  you  stopped? 

^1  ( )n  (he  HvtTHgp  of  the  entire  time  you 
smoked  how  many  packs  of  cigarettes, 
cigars,  or  howls  of  tobacco  did  you  smoke  per 
(l;n' 

r  (^rilu)'.dS(,iilar 

1  Have  you  ever  been  diagnosed  with  any 
of  the  following:  Which  of  the  following 
.ip[)lv  to  vou  now  or  liid  appiv  to  you  at  some 
tune  111  the  |),ist   •■i.en  .f  \hx-  pruhlem  is 

.  on  trolled  h\  medic  .itimr'  Pi'Mse  explain  any 
'. es  answers  (i,e  .  when  prcihlem  was 
di.i>?nose(i.  length  of  time  un  medication). 
d   l"ligh  cholesterol  or  triglyceride  level 
h  Hypertension  (high  blood  pressure) 
I    Diabetes 

li   F.imilv  hi.sto[\  of  heart  attack,  stroke,  or 
hlix.ked  arteries 

2  Have  vou  ever  had  chest  pain?  If  so. 
answer  the  ne.xt  five  questions. 

a  What  was  the  quality  of  the  pain  (i.e.. 

(.rushing,  stabbing,  squeezing)? 
h  Did  the  pain  go  anvwhere  (i.e.,  into  jaw, 

left  arm P 
I    What  brought  the  pain  out? 
d   How  long  did  it  last ' 
e.  What  made  the  pain  go  away? 

3.  Have  you  ever  had  heart  disease,  a  heart 
attack,  stroke,  aneurvsm.  or  blocked  arteries 
anvwhere  in  vou  IhhK  '  Kxplain  (when. 
treatment). 

4  Have  vou  ever  haii  h\  pass  surgery  for 
f)l(Kked  arteries  m  vour  heart  or  anywhere 
else'  E.vpiain 

.S  Have  vou  ever  had  aiiv  other  procedures 
done  to  open  up  a  blocked  artery  (balloon 
angioplasty,  carotid  endartere<  tomy.  clot- 
dissolving  daigj' 

6  Do  vou  have  or  have  you  ever  had 
(e.xplain  eai  h) 

a.  Heart  murmur 

ti    Irregular  heartbeat 

c.  Shortness  of  breath  while  lying  flat 

d.  Congestive  heart  failure 
e  Ankle  swelling 

r  Re<:urrent  pain  anvwhere  below  the  waist 
while  walking 

7  Have  vou  ever  had  an  electrocardiogram 
(EKG)' When' 

8.  Have  you  ever  had  an  abnormal  EKG?  If 
so,  when,  when;  and  what  were  the 
findings' 

y  Do  an\  tie.irt  diseases,  high  blood 
pressure,  diabetes,  high  cholesterol,  or  high 
triglvcerides  run  in  vour  family?  Explain. 

1)   Hepatobiliarv  and  I'ancreas 

1   I>i  vou  now  or  have  you  ever  drunk 

,i!i  oholu  fK'verages?  .^ge  started: 

.\i;e  stopped:  . 

-  ,\verage  numbers  per  week: 

a   Beers: ,  ounces  in  usual  container: 

li  Cilasses  of  wine: ,  ounces  j>er 

glass 

Drinks: ,  ounces  in  usual 

container- 

.3  Do  vou  ha\e  or  have  you  ever  had 
(explain  eai  h) 

a.  Hepatitis  (infedious,  autmrnrnune,  drug- 
indut.ed.  or  chemical) 


b.  Jaundice 

c.  Elevated  liver  enzymes  or  elevated 
bilirubin 

d.  Liver  disease  or  cancer 

E.  Central  Nervous  System 

1.  Do  you  or  have  you  ever  had  (explain 
each): 

a.  Headache 

b.  Dizziness 

c.  Fainting 

d.  Loss  of  consciousness 

e.  Garbled  speech 

f.  Lack  of  balance 

g.  Mental/psychiatric  illness 
h.  Forget  fulness 

F.  Hematologic 

1.  Do  you  have,  or  have  you  ever  had 
(explain  each): 

a.  Anemia 

b.  Sickle  cell  disease  or  trait 

c.  Glucose-6-phosphate  dehydrogenase 
deficiency 

d.  Bleeding  tendency  disorder 

2.  If  not  already  mentioned  previously. 
have  you  ever  had  a  reaction  to  sulfa  drugs 
or  to  drugs  used  to  prevent  or  treat  malaria^ 
What  was  the  drug?  Descril)e  the  reaction. 

B.  Physical  Examination 

The  complete  physical  examination,  when 
coupled  with  the  medical  and  occupational 
history,  assists  the  physician  or  other 
licensed  health  care  professional  in  detecting 
pre-existing  conditions  that  might  place  the 
employee  at  increased  risk,  and  establishes  a 
baseline  for  future  health  monitoring.  These 
examinations  should  include: 

1.  Clinical  impressions  of  the  nervous 
system,  cardiovascular  function  and 
pulmonary  function,  with  additional  tests 
conducted  where  indicated  or  determined  by 
the  examining  physician  or  other  licensed 
health  care  professional  to  be  necessary. 

2.  An  evaluation  of  the  advisability  of  the 
worker  using  a  respirator,  because  the  use  of 
certain  respirators  places  an  additional 
burden  on  the  cardiopulmonary  system.  It  is 
necessary  for  the  attending  physician  or  other 
licensed  health  care  professional  to  evaluate 
the  cardiopulmonary  function  of  these 
workers,  in  order  to  inform  the  employer  in 

a  written  medical  opinion  of  the  worker's 
ability  or  fitness  to  work  in  an  area  requiring 
the  use  of  certain  types  of  respiratory 
protective  equipment.  The  presence  of  facial 
hair  or  scars  that  might  interfere  with  the 
worker's  ability  to  wear  certain  types  of 
respirators  should  also  be  noted  during  the 
examination  and  in  the  written  medical 
opinion. 

Because  of  the  importance  of  lung  function 
to  workers  required  to  wear  certain  types  of 
respirators  to  protect  themselves  from  MC 
exposure,  these  workers  must  ref:eive  an 
assessment  of  pulmonary  function  before 
they  begin  to  wear  a  negative  pressure 
respirator  and  at  least  annually  thereafter. 
The  recommended  pulmonary  function  tests 
include  measurement  of  the  employee's 
forced  vital  capacity  (FVC).  forced  expiratory 
volume  at  one  second  (FEVl).  as  well  as 
calculation  of  the  ratios  of  FEVl  to  FVC,  and 
the  ratios  of  measured  FVC>  and  measured 
FEVl  to  expected  resfjcctive  values  (.orrected 
for  variation  due  to  age,  sex,  race,  and  height 


I'ulmonary  function  evaluation  must  be 
conducted  hv  a  phvsician  or  other  licensed 
health  c.ire  professional  experienced  in 
jHilmonarv  funt.tion  tests. 

The  following  is  a  summary  of  the 
elements  of  a  phvsi(.al  exam  whic  h  would 
fulfill  the  requirements  under  the  M(^ 
standard: 

Physical  Exam 

/  Skin  and  appendages 

1.  Irritated  or  broken  skin 

2.  laundice 

.'3  Clubbing  cyanosis,  edema 
4.  (iapillarv  refill  time 
5  F'allor 

//.  Head 

1.  Facial  deformities 

2.  Scars 

.3.  Hair  growth 

///.  tiyes 

1    Sf.leral  icterus 
2,  (Corneal  arcus 

3  I'upillarv  size  and  response 

4  Fundoscopic  exam 

IV  Chest 

1.  Standard  exam 

V.  Heart 

1.  Standard  exam 

2.  jugular  vein  distension 

3.  Peripheral  pulses 

17  Abdomen 

1.  Liver  span 

VII  Nervous  System 

1.  Complete  standard  neurologic  exam 

\'II!  Laboratory 

1,  Hemoglobin  and  hematocrit 

2.  Alanine  aminotransferase  (,^LT,  .SGPT) 
3   Post-shift  carf)oxyhemoglol)in 

IX  Studies 

1.  Pulmonary  function  testing 

2.  Electrocardiogram 

An  evaluation  ot  the  oxygen  carrying 
(  apacity  of  the  blood  of  employees  (for 
(example  by  measured  rod  blood  c:ell  volume) 
is  considered  usehii.  especially  for  workers 
acutely  exposed  to  MC. 

It  is  also  recommended,  but  not  required, 
that  end  of  shift  carf)oxvhemogloi)in  levels  be 
determined  periodit.aily,  and  any  level  above 
3%  for  non-smokers  and  above  10%  for 
smokers  should  prompt  an  invf^stigation  of 
the  worker  and  his  workplace.  This  test  is 
recommended  t)ecause  MC  Is  metabolized  to 
CO.  which  combines  strongU  with 
hemoglobin,  resulting  in  a  reduf:ed  capacity 
of  the  blood  to  transport  oxygen  in  the  body. 
This  IS  of  partK.ular  concern  for  cigarette 
smokers  because  they  almady  have  a 
diminished  hemoglobin  capacity  due  to  the 
presence  of  CX)  in  ( igarette  smoke 

(.'.-  Additional  Examinations  and  Referrals 
1.  Examination  bv  a  Specialist 

When  a  worker  examination  reveals 
unex()lained  symptoms  or  signs  (i.e.  in  the 
physical  examination  or  in  the  laboratory 
tests),  follow-up  medical  examinations  arc 
necessary  to  assure  that  MC  exposure  is  not 
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adversely  affecting  the  worker's  health.  When 
the  examining  physician  or  other  licensed 
health  care  professional  finds  it  necessarv, 
additional  tests  should  be  included  to 
determine  the  nature  of  the  medical  problem 
and  the  underlying  cause.  Where  relevant, 
the  worker  should  be  sent  to  a  specialist  for 
further  testing  and  treatment  as  deemed 
necessarv. 

The  final  rule  requires  additional 
investigations  to  be  covered  and  it  also 
permits  physicians  or  other  licensed  health 
care  professionals  to  add  appropriate  or 
necessary  tests  to  improve  the  diagnosis  of 
disease  shouki  such  tests  become  available  in 
the  future. 
2.  Emergencies 

The  exammation  of  workers  exposed  to  MC 
in  an  emergency  should  he  directed  at  the 
organ  systems  most  likely  to  be  affected  If 
the  worker  has  received  a  severe  acute 
exposure,  hospitalizatioii  may  be  required  to 
assure  proper  medical  intervention.  It  is  not 
possible  to  precisely  define  "severe.  "  but  the 
physician  or  other  licensed  health  care 
professional's  judgement  should  not  merelv 
rest  on  hospitalization.  If  the  worker  has 
suffered  significant  conjunctival,  oral,  or 
nasal  irritation,  respiratory  distress,  or 
discomfort,  the  physician  or  other  licensed 
health  care  professional  should  instigate 
appropriate  follow-up  procedures  These 
include  attention  to  the  eves,  lungs  and  the 
neurological  system  The  frequency  of 
follow-up  examinations  should  t)e 
determined  by  the  attending  physician  or 
other  licensed  health  care  professional.  This 


testing  permits  the  early  identification 
essential  to  proper  medical  management  of 
such  workers, 

D  Employer  Obligations 

The  employer  is  required  to  provide  the 
responsible  physician  or  other  licensed 
health  care  professional  and  any  specialists 
involved  in  a  diagnosis  with  the  following 
information:  a  copy  of  the  MC;  standard 
including  relevant  appendices,  a  description 
(;f  the  affected  employee's  duties  as  they 
relate  to  his  or  her  exposure  to  M('.  an 
estimate  of  the  employee's  exposure 
including  duration  (e.g,.  15hr/wk,  three  8- 
hour  shifts/wk.  full  time);  a  description  of 
any  personal  protective  equipment  used  by 
the  employee,  including  respirators;  and  the 
results  of  any  previous  medical 
determinations  for  the  affected  employee 
related  to  M(;  exposure  to  the  extent  that  ttMS 
information  is  within  the  employer's  control 

E.  Physicians'  or  Other  Licensed  Health  C^are 
Professionals'  Obligations 

The  standard  requires  the  employer  to 
ensure  that  the  physician  or  other  licensed 
health  care  professional  provides  a  written 
statement  to  the  employee  and  the  employer. 
This  statement  should  contain  the 
physician's  or  licensed  health  care 
professional's  opinion  as  to  whether  the 
employee  has  any  medi(;al  condition  placing 
him  or  her  at  increased  risk  of  impaired 
health  from  exposure  to  .VK]  or  use  of 
respirators,  as  appropriate.  The  physician  or 
other  licensed  health  care  professional 
should  also  state  his  or  her  opinion  regarding 


any  restrictions  that  should  be  placed  on  the 

employee's  exposure  to  MC]  or  upon  the  use 
of  protective  (  lothing  or  equipment  such  a^ 
respirators.  If  the  employee  wears  a  respirator 
as  a  result  of  his  or  her  exposure  to  M(;.  the 
physician  or  other  licensed  health  (;arp 
professional's  (jpinion  should  also  i:(irjtrtin  a 
slatemeni  regarding  the  suitability  ot  the 
employee  to  wear  the  t\pe  of  respirator 
assigned.  Furthermore,  the  employee  s.hnuld 
be  informed  b\  the  physician  ;ir  othei 
licensed  health  t:are  professional  about  the 
cancer  risk  of^c;  and  about  risk  factors  for 
heart  disease,  and  the  potential  for 
exacerbation  of  underlying  heart  disease  hy 
exposure  to  Mf '  through  its  metaixflism  to 
carbon  monoxide  Finaliv,  the  physician  or 
other  licensed  health  care  professional 
should  inform  the  employer  that  the 
employee  has  t)een  told  the  results  of  the 
medical  examination  and  of  any  medical 
conditions  which  require  further  explaiidtion 
or  treatment.  This  written  opinion  must  not 
f  ontain  any  information  on  spec  ifii  findings 
or  diagnosis  unn-lated  to  emplcjvei''"; 
occupational  exp(jsim?s 

The  purpose  in  requiring  the  examining 
physician  or  other  licensed  health  (  are 
professional  to  supply  the  employer  with  a 
written  opinion  is  to  proviae  the  employer 
with  a  medical  basis  to  assist  the  employer 
in  placing  employees  initially,  in  assuring 
that  their  health  is  not  being  impaired  by 
exposure  to  .VIc;.  and  to  assess  the  employee's 
ability  to  use  any  required  protective 
eqiiipmen! 

BILUNG  CODE  ♦510-»-P 
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Appendix  C  to  Section  1910.1052:  Questions  and  Ansivers-Methyiene  Chloride  Control  in 
Furniture  Stripping— 


CDC 

CENTERS  F€R  06EASE  OONTTO. 
AND  PREVENTION 


-Questions  and  Answers- 


Methylene  Chloride  Control  in 
Furniture  Stripping 


,aa<ictt  . 


U.S.  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

Public  Health  Service 

Centers  for  Disease  Control  and  Prevention 

National  Instttute  for  Occupational  Safety  and  HeaNh 

Septemt)er  1993 
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Q's  &  As 


DISCLAIMER 

Mention  of  any  company  or  product  does  not  constitute  endorsement  by  the 
Centers  for  Disease  Control  and  Prevention,  National  institute  for  Occupa- 
tional Safety  and  Health. 


This  document  is  in  the  public  domain  and  may  be  freely  copied  or 

reprinted. 


Copies  of  this  and  other  NIOSH  documents  are  availaWe  fnDm 

PubiicatJons  Dissemination,  DSDTT 

National  Institute  for  Occupatiorval  Safety  and  Health 

4676  Columbia  Partway 

anannat.  OH  45226 

FAX  (513)  533-8573 


For  infomiation  atx)ut  other  occupational  safety  and  health  protDtems,  call 

1-800-35-NlOSH 


DHHS  (NIOSH)  PubltcaUon  No.  93-133 
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Introduction 

This  Pamphlet  answers 
commonly  asked  ques- 
tions about  the  hazards 
firom  exposure  to  methyl- 
ene chloride.  It  also 
describes  approaches  to 
controlling  methylene 
chloride  exposure  during 
the  most  common  turru- 
ture  stripping  processes. 
Although  these  ap- 
proaches were  developed 
and  field  tested  by 
NIOSH.  each  setting, 
requires  custom  instalia 
tion  because  of  the 
different  air  flow  interfer- 
ences at  each  site. 

What  is  the 
Stripping 
Solution  Base? 

The  most  common  active 
ingredient  in  paint 
removers  is  a  chemical 
called  methylene  chloride 
Methylene  chloride  is 
present  in  the  paint 


remover  to  penetrate, 
bli.ster.  and  Hnally  lift  tlie 
old  finish    Other  chemi- 
cals in  pajnt  reinovers 
work  to  iiccolorate  tlie 
stripping  pnKv.s.s,  In  retanj 
evap^)rati()ii.  and  lo  act  as 
thickening  agents.  Tlxjse 
oUier  mgretjients  may 
include    meliianol, 
toluene,  accldne.  or 
paraffin 

Is  Methylene 
Chloride  Bad  for 
Me? 

Hxposurc  10  p.iclhvlcnc 
cNonde  may  cause  short 
term  health  etfi.vts  or 
long-term  k-alili  (.•ticcls. 

Short-Term  (acute) 
Health  EITects 

Fixposuri-  lo  higli  levels  of 
paint  removers  over  slit  in 
penods  oi  iiiiic  wan  i.ause 
iiritatjon  to  tlK,'  skin,  eyes, 
mucous  nienihranes.  am] 
re^spiratory  tract    Oilier 
syiiiptoin.s  of  high 


Rgure  1  —  Slot  Hood 


exposure  are  dizziness 
tieadache,  and  lack  of 
coordination.  The 
ixxurrence  of  any  of  these 
symptoms  indicates  that 
you  are  being  exposed  to 
tugh  levels  of  tlie  methyl- 
ene cliloride.  At  the  onset 
I  if  any  of  tliese  symptoms, 
you  should  leave  \he  work 
area,  get  some  fresh  air, 
and  detennine  why  the 
levels  were  liigh. 

A  portion  of  inlialed 
methylene  chloride  is 
convened  by  the  b<xly  to 
carbon  monoxide,  which 
can  lower  ilk.*  bIcKid's 
ability  to  carry  oxygen. 
When  llie  solvent  is  used 
properly,  however,  the 
levels  of  carbon  monoxide 
should  not  be  hazardous. 
Individuals  with  cardio- 
vascular (^r  pulmonary 
health  problems  should 
check  with  llK'ir  physician 
before  using  tlk;  paint 
stopper.  Individuals 
experiencing  .severe 
symptoms  such  as 
slxirtness  of  breaili  or 
chest  pains  should  obtain 
proper  medical  care 
immediately.' 

Long-term  (Chronic) 
Health  Effects 

Methylene  cliloride  has 
been  sliown  to  cause 
cancer  in  certain  labora- 
tory animal  tests.  The 
available  human  .studies 
do  not  pnivide  llie 
necessary  information  to 
determine  whetlier 
methylene  cliloride  causes 
cancer  in  humaas. 
However,  as  a  result  of 
tlie  animal  studies, 
methylene  cliloride  is 
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Rgure  2  —  Downdraft  Hood 


considered  a  potenliai 
occupational  carcinogen. 
There  is  also  considerable 
indirect  evidence  to 
suggest  that  workers 
exposed  to  methylene 
chloride  may  be  at 
increased  risk  of  develop- 
ing ischemic  heart 
disease.  Therefore,  it  is 
prudent  to  minimize 
exposures  to  solvent 
vapors.' 

What  Do  Federal 
Agencies  Say 
About  Methylene 
Chloride? 

In  199 1 ,  tlie  Occupational 
Safely  and  HeaitJi  Admin- 
istration publisl)ed  a 
Notice  of  Proposed 
Rulemaking  for  inetliyi- 
ene  chloride.  The  pro- 
posed standard  would 
establish  an  eight-hour 
time-weighted  average 
exposure  limit  of  25  parts 
per  million  (ppm),  as  well 


as  a  shon-temi  exposure 
limit  of  125  ppni  deter- 
mined from  a  15  nunute 
sampling  periixj.  Tliai  is  a 
sharp  reducijon  from  tlie 
current  limit  of  5(X)  ppm. 
The  proposed  standard 
would  also  set  a  12.5  ppm 
aclion  level  (a  level  that 
would  trigger  periodic 
exposure  monitoring  and 
medical  surveillance 
provisions.* 

TIx;  Naljonal  Institute  for 
Occupational  Safety  and 
Healtli  recommends  that 
methylene  cliioride  he 
regarded  as  a  "potential 
occupational  carcinogen." 
NIOSH  furtlx;r  recom- 
mends that  occupational 
exposure  to  methylene 
chloride  be  controlled  lo 
tix;  lowest  feasible  Imut 
Tlus  reconunendation  was 
based  on  tlie  observation 
of  cancers  and  tumors  in 
both  rats  and  mice 
exposed  to  methylene 
chloride  in  air.^ 


How  Can  I  Be 
Exposed  to 
Methylene 
Chloride  while 
Stripping 
Furniture? 

Metliylene  chloride  can  be 
inluled  wtien  vapors  are 
in  ilie  ajr.  Inlialation  of 
the  methylene  chloride 
vapors  IS  generally  the 
most  important  source  of 
exptisure    Methylene 
chlonde  evaporates 
quicker  than  most  ctiemi- 
caJs   Tlie  odor  Uireshold 
ol  metliylene  chloride  is 
3()()  ppm /  Ttierefore. 
once  you  smell  methylene 
chlonde.  you  arc  being 
over-exposed    Pounng. 
moving,  or  .stirring  the 
cheniical  will  increase  the 
rate  ot  evaporation. 

Metliylene  chlonde  can  be 
absortxxl  llirough  tl)e  skin 
eitlier  by  directly  touching 
tlK-  cliaiucal  or  tlirough 
your  gloves.  Methylene 
cWonde  can  be  swallowed 
it  it  gets  on  your  hands, 
clothes,  (U  beard,  or  if 
fcKxJ  or  drinks  become 
contaminated 

How  Can 
Breathing 
Exposures  be 
Reduced? 

Install  a  Local 
Exhaust  Ventilation 
System 

I^K-al  exliaust  ventilation 
can  be  used  to  control 
exposures   lx)cai  exhaust 
ventilation  svstems 
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capture  contaminated  air 
from  the  source  before  it 
spreads  into  the  workers' 
breathing  zone.^    If 
engineering  controls  are 
not  effective,  onJy  a  self- 
contained  breathing 
apparatus  equipped  with  a 
full  facepiece  and  oper- 
ated in  a  positive-pressure 
mode  or  a  supplied-air 
respirator  affords  the 
necessary  level  of  protec- 
tion. Air-purifying 
respirators  such  as  organic 
vapor  cartridges  can  only 
be  used  for  escape 
situations.' 

A  local  exhaust  system 
consists  of  the  following 
a  hood,  a  fan,  ductwork, 
and  a  replacement  ojr 
system.'""'  Two  pro- 
cesses are  commonly  u.se(1 
in  furniture  stripping; 
flow-over  and  dip  tanks 
For  flow-over  systems 
there  are  two  common 
local  exhaust  conU"ols  for 
methylene  chloride  —  a 
slot  hood  and  a  downdraft 
hcxKl.  A  slot  hixHJ  of 
different  design  is  mt)st 
often  used  for  dip  tanks 
(See  Figures  1.2.  and  3) 

The  h(xxi  is  made  of  sheet 
metaJ  axxl  connected  to 
ifie  tank.  All  desigas 
require  a  centrifugal  fan  to 
exhaust  the  fumes, 
ductwork  connecting  tlie 
hood  and  tfie  fan,  and  a 
replacement  air  system  to 
bring  conditioned  air  into 
the  building  to  replace  tlie 
air  exhausted. 

In  constructing  or  design 
ing  a  slot  or  downdraft 
hood,  u.se  the  following 
data: 


Slots 
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Rgure  3  —  Slot  Hood  for  Dip  Tank 


SU)t  h(MHi  I  Figure  I) 

•  .At  Ica^t  ;:(»)i.iiu  IX.T8'  X 
4  taiik 

•1-2  iiK'h  slots 

•  Slot  VCllK-UV      ItAXJ  Ipiu 

•  "*       *>  sioLS 

•  Plenum  a(  k.ist  1  foot  deep 

Downdraft  hotui 

(Figure  2) 

'  At  least  I  NX)  Ltiii  ptr  .S  X 
4'  umk 

•  Pteniun  at  ic;\.st ''  tlcep 
SUU  hood  for  Dip  Tank 
( Figure  3 ) 

•  At  least  2')()()  ciin  per  S  X 
4'  t;uik 

•  3/4"  slot  ikii  runs  the 
length  of  ific  front  ;inj 
hack  of  IJK-  uuik 

•  Slot  vcloc!i>        ^21X1  tpni 

•  flcniim  on  ihc  sides  of  the 
lank  stvMilil  be  6"  ik'ep  bv 
^6"  long 

•  12'  duct  leads  from  ll>c 
center  of  ilic  front 
plenum  lo  the  fan 


Safe  work  practices 

Workers  can  h  iwcr 
expi)surc.s  h',  .JctTcasiiij; 
tfx-'ir  acccvs  to  llic  nicllivi- 


cnc  ciilonde.'^ 

1  '  Turn  on  dip  tank 
i-ontrul  system  several 
tiunutes  before  entering 
ilic  stripping  area. 

2)  Avoid  unnecessary 
transferring  or  nxiving  of 
stripping  solution. 

'^ )  Keep  face  out  of  the 
air  stream  between  the 
M>lutit)n-covered  furniture 
and  the  exhaust  system. 

4 )  Keep  face  out  of  vapor 
/one  above  the  stripping 
solution  and  dip  tank. 

'^ ;  Retrieve  dropped 
iteiivs  with  a  long  handled 
lool. 

(S)  Keep  tile  solution- 
recycling  system  off  when 
not  in  u.se.  Cover  reser- 
voir for  recycling  system. 

7 )  Cover  dip  tai\k  when 
!io!  in  u.se. 

H )  lYovitk;  adequate 
ventilation  for  rinse  area. 
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Q's  &  A's 


How  Can  Skin 
Exposures  be 
Reduced? 

Skin  exposures  can  be 
reduced  by  wearing 
gloves  whenever  you  are 
in  contact  with  the  strip- 
ping solution." 

1)  Two  gloves  should  be 
worn.  The  inner  glove 
shcxjld  be  made  from  poly- 
etliylene/etliylene  vinyl 
alcohol  (e.g.  SilvCT  Shield*. 
or4H*).  This  material, 
liowever,  dcxs  not  provide 
good  pliysical  resistance 
against  tears,  so  an  outer 
glove  made  from  nitrile  or 
neoprene  slxxjld  be  wora 

2)  Shoulder-length  gloves 
will  be  more  protective. 

3)  Cliange  gloves  before 
Hie  break-through  tinie 
occurs.  Rotate  several 
pairs  of  gloves  Uirougliout 
tiie  day.  Let  Hie  gloves 
dry  in  a  warm  well  venti- 
lated area  at  least  over 
night  before  reuse. 

4)  Keep  gloves  clean  by 
rinsing  often.  Keep 
gloves  in  good  condition. 
Inspect  the  gloves  before 
use  for  pin-holes,  cracks, 
thin  spots,  and  stiffer  than 
normal  or  sticky  surfaces. 

5)  Wear  a  face  shield  or 
goggles  to  protect  face 
and  eyes. 

What  Other 
Problems  Occur? 

Stripping  Solution 
Temperature 

Most  manufacturers  of 
stripping  solution  recom- 


mend controlling  the 
sol\ition  to  a  temperature 
of70°F.  This  temperature 
is  required  for  the  wax  in 
the  solution  to  form  a 
vapor  barrier  on  top  of  the 
solution  to  keep  the 
solution  firom  evaporating 
too  quickly.  If  the 
temperature  is  tix)  high, 
llie  wax  will  not  form  Uie 
vapor  barrier   If  ii  is  too 
cold,  the  wax  will  solidify 
and  separate  from  tiie 
solvent  causing  increased 
evaporation.  Use  a  belt 
heater  to  heat  the  solution 
to  the  correct  temperature. 
Call  your  solution  manu- 
facturer for  tJie  conrecn 
temperature  for  your 
.solution." 

Make-lJp  Air 

Air  will  enter  a  buildmg 
in  an  amount  to  equal  tlK' 
amount  of  air  exhausted 
wtiellier  or  not  provision 
is  made  for  tliis  replace- 
ment. If  a  local  exhaust 
system  is  added  a  make- 
up or  replacement  air 
system  must  be  added  to 
replace  the  air  removed. 
Without  a  replacement  air 
system,  air  will  enter  llie 
building  througli  cracks 
causing  uncontrollable 
eddy  currents.    If  the 
building  perimeter  is 
tightly  sealed,  it  will 
prevent  the  air  from 
entering  and  severely 
decTease  ilie  amount 
exiiausted  from  tlie 


ventilation  system.  This 
will  cause  the  building  to 
be  under  negative  pres- 
sure and  decrease  the 
performance  of  the 
exhaust  system." 

Dilution  Ventilation 

With  general  or  diluuon 
ventilation,  uncontami- 
natcd  air  is  moved 
through  ttie  workroom  by 
means  of  fans  or  open 
windows,  which  dilutes 
the  pollutants  in  the  air. 
Dilution  ventilation  does 
not  provide  effective 
protecti'  ^n  to  other 
u  orkers  and  does  not 
conlme  the  methylene 
cliloride  vapors  to  one 
area  "■ 

Phosgene  Poisoning 
from  Use  of  Kerosene 
Heaters 

I)o  not  u.se  kerosene 
heaters  or  other  open 
flame  heaters  while 
stripping  furniture.  Use 
of  kerosene  heaiers  in 
connection  with  methyl- 
ene cliloride  can  aeate 
lethal  or  dangerous 
concentrations  of  phos- 
gene. Methylene  chloride 
vapor  is  mixed  with  the 
air  used  for  the  combus- 
tion of  kerosene  in 
kerosene  stoves.  The 
vapor  thus  passes  ttirough 
tlie  flames,  coming  into 
close  amtact  with  carbon 
monoxide  at  high  tem- 
peramres    Any  chlorine 
formed  by  decomposition 
may,  under  these  condi- 
tions, react  with  cartwn 
monoxide  and  form 
pJiosgene." 
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Q's  &  A's 


Where  Should  I 
go  for  More 
Information? 

Tlie  NIOSH  800-  number 
is  a  toll-free  technical 
information  service  tliat 
provides  convenient 
public  access  to  NIOSH 
and  its  information 
resources.  Callers  may 
request  infomiation  about 
any  aspect  of  occupational 
safety  and  liealtli. 

1-800-35-NIOSH 

(1-800-356-4674) 
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PART  1915— [AMENDED] 

6.  The  authority  citation  for  29  CFR 
part  1915  continues  to  read  as  follows: 

Authority:  ,Soc    41.  Longshore  and  Harbor 
Workers  Compensation  Act  (33  U.S.C.  941); 
sees.  4.  6.  8.  Occupational  Safetv  and  Health 
Act  of  1970  (29  I'.SC  653,  b55.'657l; 
.Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754).  8-76  (41  FR  25059).  &-83  (48  FR 
35736)  or  1-90  (55  FR  9033).  as  applicable; 
29  CFR  part  1911 

7.  In  Table  Z  of  section  191,5.1000,  Air 
Contaminants,  the  entire  entry  for 
methylene  chloride  is  removed  and 
replaced  with  the  following  entry  added 
in  the  substance  column:  "Methylene 
chloride:  see  §1910.1052". 

8.  Subpart  Z  of  part  1915  is  imended 
by  adding  §  1915.1052.  as  follows: 

§1915.1052    Methylene  Chloride. 

Note:  The  requirements  applicable  to 
shipyard  employment  under  this  section  are 


identical  to  those  set  forth  at  29  CFR 
19101052. 

PART  1926— [AMENDED] 

Subpart  D — [Amended] 

9.  The  authority  citation  tor  subpart  D 
of  part  1926  continues  to  read  as 
follows: 

Authority:  Se(„  107,  (^mtriK  t  Work  Hours 
and  .Safety  Standards  Act  (40  U.S.C.  333), 
sees,  4.  6.  and  8.  Occupational  Safety  and 
Health  Act  of  1970  (29  l',S,C,  653.  655.  657), 
.Set.retarv  of  Labor's  Orders  No   12-71  (36  FR 
8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736).  or  1-90  (55  FK  9033),  as  applicable 

10.  In  Appendix  A  of  section  1926.55. 
Gases,  vapors,  fumes,  dusts  and  mists. 
the  entire  entry  for  methylene  chloride 
is  removed  and  replaced  bv  the 
following  entry  added  in  the  substanc  c 
column:   'Methylene  chloride:  see 
§1910,1052", 


Subpart  Z— [Amended] 

1 1 ,  The  authority  citation  for  subpart 
Z  of  part  1926  contuiues  to  read  as 

follows: 

Authority:  Se(  s  6  and  8.  0(  i  ;i[)ati()nd! 
Safetv  and  Health  Act  (29  L  S  C  655,  65");, 
section  41    Sei:n'tar\  of  Labors  Onier--  Nos. 
12-71  (36  FR  8754;   8-7f,  |41  FR  25059),  9- 
83  (48  FR  357.36!,  or  1-4(1  (55  FR  9033),  as 
;ip|)ii(  able,  ;ind  2M  CFR  part  1911. 

12,  Subpart  /  ol  part  1926  is  aineiided 
bv  adding  ^  ]'J2fi  1152.  as  follows: 

§  1 926. 1 1 52    Methylene  chloride. 

Note:  Thf  r("qu.rements  appli(  able  tn 
I  nii>;tnn  tion  I'mpldvnit'n!  under  this  soi  Mk.'i 
arc  i(ft'n;!(  al  t(i  those  set  forth  a!  I'-i  ( "!'K 
1910  105,. 

jFR  I)(>(    M7-!'<H  Filed  l-t^-yr,  8.45  ,iir,; 
BILLING  CODE  451CV-26-P 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  157 
[COD  91-045C] 
RIN2115-AF27 

Structural  Measures  to  Reduce  Oil 
Spills  From  Existing  Tank  Vessels 
Without  Doutile  Hulls 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  represents  the 
last  phase  in  the  Coast  Guard's  three- 
phased  effort  to  establish  economically 
and  technologically  feasible  structural 
and  operational  measures  to  reduce  the 
threat  of  oil  spills  from  tank  vessels 
without  double  hulls,  as  required  by  the 
Oil  Pollution  Act  of  1990.  No  structural 
measures  are  contained  in  this  final  rule 
because  the  Coast  Guard  has  determined 
that  there  are  no  interim  structural 
measures  that  are  both  technologically 
and  economically  feasible  for  existing 
tank  vessels  without  double  hulls. 
DATES:  This  final  rule  is  effective 
February  10.  1997. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406)', 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  room  3406. 
Washington,  DC  20593-0001,  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT": 
LCDR  Suzarme  Englebert,  Project 
Manager,  Project  Development  Division, 
at (202) 267-6490. 

SUPPLEMENTARY  INFORMATKDN: 

Regulatory  History 

Section  4115(b)  of  the  Oil  Pollution 
Act  of  1990  (OPA  90)  directs  the  Coast 
Guard  to  develop  structural  or 
operational  requirements  for  tank 
vessels  of  5,000  gross  tons  (GT)  or  more 
without  double  hulls  that  will  serve  as 
regulations  until  the  year  2015.  After 
2015.  all  tarfk  vessels  operating  in  U.S. 
waters  will  be  required  to  have  double 
hulls  under  section  4115(a)  of  OPA  90 
(46  U.S.C.  3703a).  Regulations  issued 
under  the  authority  of  section  4115(b) 
must  provide  as  substantial  protection 
to  the  environment  as  is  economically 
and  technologically  feasible.  A  detailed 
review  of  structural  measure  issues,  as 
they  pertain  to  the  Congressional 
mandates  of  OPA  90,  appears  in  the 
supplemental  notice  in  proposed 


rulemaking  (SNPRM)  entitled 
"Structural  Measures  to  Reduce  Oil 
Spills  from  Existing  Tank  Vessels 
without  Double  Hulls"  published  on 
December  28.  1995  (60  FR  67226). 

This  final  rule  represents  the  final 
phase  of  the  Coast  Guard's  three-phased 
effort  to  reduce  oil  pollution  from 
certain  existing  tank  vessels.  The  first 
phase  was  completed  on  August  5, 
1994,  by  issuing  a  final  rule  entitled 
"Emergency  Lightering  Equipment  and 
Advanced  Notice  of  Arrival 
Requirements  for  Existing  Tank  Vessels 
Without  Double  Hulls"  (59  FR  40186), 
which  requires  the  carriage  of 
emergency  lightering  equipment  and  the 
inclusion  of  the  vessel's  International 
Maritime  Organization  number  in  the 
advance  notice  of  arrival  report.  The 
second  phase  was  completed  on  July  30, 
1996,  by  issuing  a  separate  final  rule 
entitled  "Operational  Measures  to 
Reduce  Oil  Spills  from  Existing  Tank 
Ves.sels  without  Double  Hulls"  (61  FR 
39769)  That  rule,  which  focused  on 
reducing  the  risk  of  groundings, 
collisions,  or  fires,  requires  existing  tank 
vessels  without  double  hulls  to  comply 
with  certain  operational  measures  until 
the  year  2015. 

To  complete  the  third  phase,  the 
Coast  Guard  evaluated  several  different 
structural  measures  to  determine  their 
economical  and  technological 
feasibility.  Such  measures  included 
retrofitting  double  bottoms  or  sides, 
implementing  hydrostatic  balance 
loading  (HBL)  for  all  vessel 
configurations,  and  restricting  certain 
existing  tanks  from  carrying  cargo  or 
retrofitting  spaces  so  that  they  are 
located  protectively  around  tanks 
carrying  oil  as  cargo.  As  a  result  of 
further  economic  cost-benefit  analysis 
and  the  comments  on  the  SNTRM,  the 
Coast  Guard  is  not  requiring  structural 
measures.  The  Coast  Guard  has 
determined  that  structural  measures  are 
not  economically  feasible  and  that  the 
measures  required  under  phase  one  and 
two  of  this  rulemaking  meet  the 
Congressional  mandate  of  OPA  90 
section  4115(b). 

Discussion  of  Comments 

Background  information  on  proposed 
structural  measures  for  existing  vessels 
without  double  hulls  is  provided  in  the 
preambles  to  the  advanced  notice  of 
proposed  rulemaking  (56  FR  56284; 
November  1,  1991),  the  notice  of 
proposed  rulemaking  (58  FR  54870; 
October  22, 1993),  and  the  SNPRM  (60 
FR  67226;  December  28,  1995).  The 
Coast  Guard  received  a  total  of  29  letters 
on  the  SNPRM.  These  letters  addressed 
several  issues  and  presented  more  than 
180  comments.  Twelve  comments 


supported  operational  measures  and 
two  comments  supported  emergency 
lightering  measures  as  finalized.  The 
remaining  comments  discussed  issues 
related  to  reducing  oil  outflow  after  an 
accident  occurs  on  an  existing  tank 
vessel  and  are  addressed  in  the 
following  sections.  All  comments 
received  on  this  rulemaking  are 
available  for  inspection  in  docket  (CGD 
9l-045c]  at  the  address  listed  under 
ADDRESSES.  For  the  purposes  of  this 
preamble  discussion,  the  term  "single- 
hull"  means  an  existing  tank  vessel 
without  a  double  hull.  Pre-MARPOL 
vessels  are  defined  as  vessels  that  are 
not  required  to  meet  the  pollution 
prevention  requirements  of  the  1973 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  73).  MARPOL  73/78  vessels 
are  defined  as  vessels  that  meet  the 
requirements  of  the  MARPOL  73 
convention  and  vessels  that  meet  the 
MARPOL  73  convention  as  amended  by 
the  1978  Protocol  (MARPOL  78).  The 
term  "Regulation  13G"  refers  to 
Regulation  13G  of  Annex  I  of  MARPOL 
73  as  amended  by  the  1978  Protocol. 

/.  Applicability 

Twenty-three  comments  pertained  to 
the  application  of  structural  measures. 
Nine  comments  made  general  remarks 
on  the  applicability  of  structural 
measures  and  the  OPA  90  memdated 
phase-out  schedule's  relationship  to  the 
implementation  of  structural  measures. 
The  remaining  comments  suggested  that 
the  Coast  Guard  exempt  various  types  of 
vessels  from  the  application  of 
structural  measures. 

Two  comments  shared  the  opinion 
that  the  current  OPA  90  phase-out 
schedule  effectively  creates  an  orderly 
transition  to  a  future  double-hull  fleet, 
thus  making  additional  measures 
urmecessary.  One  of  these  comments 
specifically  noted  that  tank  barges,  in 
particular,  would  accrue  no  benefit  from 
structural  measures  due  to  impending 
OPA  90  phase-outs.  A  separate 
comment  agreed  that  the  Coast  Guard 
should  maintain  OPA  90  phase-out 
dates,  but  did  not  request  that  vessels  be 
excluded  from  the  application  of 
structural  measures  or  that  structural 
measures  not  be  required. 

Five  comments  recommended  that  the 
Coast  Guard  require  structural  measures 
for  all  existing  tank  vessels,  including 
non-petroleum  oil  carriers  and  tank 
barges.  The  comments  stated  that  non- 
petroleum  carriers  may  periodically 
transport  petroleum  and  that  non- 
petroleum  oil  spills  pose  an  equal  or 
greater  risk  to  the  environment  as 
petroleum  oil  spills.  In  addition,  the 
comments  claimed  that  standards 
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should  be  uniform  throughout  industry 
to  encourage  equal  competition  and  an 
even  distribution  of  costs. 

Two  comments  suggested  alternatives 
to  the  broad  application  of  structural 
measures.  One  comment  encouraged  the 
use  of  company  historical  performance 
as  a  basis  for  requiring  implementation 
of  structural  measures.  For  example,  the 
comment  claimed  that  companies  with 
a  history  of  minimal  oil  spillage  should 
not  be  required  to  implement  structural 
measures  to  the  same  degree  as  frequent 
offenders.  The  second  comment 
recommended  that  the  Coast  Guard 
establish  an  enforceable  performance 
standard,  as  opposed  to  a  one-size-fits- 
all  approach,  for  the  implementation  of 
specific  measures  to  ensure  a  high 
degree  of  spill  prevention. 

During  this  rulemaking,  the  Coast 
Guard  extensively  researched  the  cost 
and  benefit  of  requiring  a  multitude  of 
measures  on  single-hull  tankships  and 
tank  barges  prior  to  their  phase-out 
dates.  No  tank  barge  or  tankship 
company  commented  that  their  sole 
cargo  carriage  consisted  on  non- 
petroleum  products.  Consequently,  all 
tank  vessels,  including  those  with  the 
ability  to  transport  non-petroleum 
products  for  one  charter  and  change  to 
carrying  petroleum  products  for  the 
next,  were  considered  for  this 
rulemaking. 

The  anticipated  cost  to  single-hull 
tank  vessels  until  2015,  or  their  phase- 
out  dates,  was  strictly  taken  into 
account  for  this  final  rule  assessment. 
The  OPA  90  phase-out  dates  and  current 
differences  between  U.S.  and 
international  fleet  pollution  prevention 
requirements  were  also  considered  in 
the  cost  and  benefit  analysis.  Because 
this  rulemaking  addresses  out-flow 
prevention  measures  typically  requiring 
architectural  or  loading  changes,  and 
not  human  performance  factors  that  are 
usually  the  reason  for  a  company's 
lower  spill  record,  the  Coast  Guard  did 
not  consider  equivalencies  or 
exemptions  based  on  individual 
company  performance. 

Several  comments  claimed  vessels 
trading  at  deepwater  ports  or  offshore 
lightering  zones  should  be  exempt  from 
the  application  of  structural  measures 
because  most  already  operate  with 
protection  adequate  for  trading  in  these 
low  risk  areas  and  would  experience  no 
benefit  irom  the  use  of  structural 
measures.  Other  comments  requested 
exemptions  for  vessels  carrying  non- 
petroleum  oil  or  product  cargo  because 
most  are  already  equipped  with  double 
bottoms  and  pose  an  insignificant  risk  to 
the  environment.  Comments  also 
recommended  excluding  all  tank  vessels 
equipped  with  double  bottoms  from  the 


implementation  of  structural  measiires 
since  these  already  have  the  ability  to 
reduce  oil  outflow  due  to  grounding 
incidents.  Comments  suggested  that 
spill  response  tank  barges,  which 
transport  oil  for  a  hmited  purpose  only, 
be  held  to  lower  standards  than 
structural  measures  for  routine  oil 
carriers.  In  addition,  several  comments 
requested  that  clean  product  tankers 
less  than  30,000  deadweight  tons  (dwt) 
be  exempt  from  structural  measures 
because  spillage  from  these  vessels  has 
historically  proven  to  be  less  damaging 
and  less  difficult  to  contain  than  spills 
from  other  vessels.  Finally,  some 
comments  claimed  that  vessels  which 
meet  the  requirements  of  MARPOL  78, 
should  be  exempt  from  these 
requirements  because  they  already  meet 
the  highest  international  standards. 

Vessels  that  are  solely  engaged  in  oil 
spill  response  are  already  exempt  from 
the  structural  measures  required  by  33 
CFR  157.08.  Vessels  operat'  ig  at 
deepwater  ports,  offshore  lightering 
zones,  and  those  vessels  fitted  with 
double  bottoms  were  considered  in  this 
rulemaking  because,  although 
groundings  are  less  frequent,  collisions 
and  structural  failures  remain  potential 
hazards.  Non-petroleum  carrying  vessels 
were  included  in  this  rulemaking 
because  the  Coast  Guard  has  determined 
that  bulk  spills  of  animal  fat.  vegetable 
oil,  and  other  non-petroleum  oil  can  be 
damaging  to  the  environment.  The  cost 
and  benefit  of  applying  structiu^l 
measures  to  single-hull  tank  vessels 
were  separately  identified  by 
deadweight  tonnage  categories  in  this 
final  rule  regulatory  assessment  to 
determine  if  tank  vessels,  such  as  those 
product  carriers  operating  at  30,000  dwt 
or  less,  were  disproportionately 
affected.  MARPOL  73/78  vessels  were 
also  considered  separately  in  the 
regulatory  analysis  for  this  final  rule  to 
ensure  anticipated  benefits  from  any 
structural  measures  accurately  reflected 
their  currently  pollution  prevention 
construction. 

Several  comments  requested 
exemption  of  specific  vessels  from 
implementation  of  HBL  because  it  is  not 
technically  feasible  for  their  operation. 
Specific  vessels  included:  Type  2  Bulk 
Chemical/Integrated  Cargo  parcel 
tankers,  which  encounter  difficulties  in 
implementing  HBL  when  dealing  with 
heterogeneous  cargoes;  and  vessels 
engaged  in  multi-port  voyages,  due  to 
problems  resulting  from  the 
implementation  of  HBL  multiple  times 
during  a  single  voyage. 

The  Coast  Guard  agrees  that  the 
difficulty  of  implementing  HBL  directly 
correlates  with  cargo  variety  and 
discharge  schedules.  The  technical 


feasibility  analysis  for  the  structural 
measures  SNPRM  assumed  tank  vessels 
were  carrying  homogeneous  cargoes  and 
had  limited  off-loads.  Small  tankships, 
such  as  parcel  tankers  and  vessels 
making  multiple  port  discharges,  have 
valid  concemp  about  the  practical 
application  of  HBL  to  their  operations, 
and  would  most  likely  incur  vovage 
delays  or  higher  cargo  shutout  rates  than 
originally  assumed  in  the  SNPRM  for 
HBL.  The  regulatory  assessment  for  this 
final  rule  analyzed  the  effect  that  HBL. 
assuming  a  higher  cargo  shutout  cost 
and  expense  of  delayed  operations  for  a 
product  or  parcel  tankship.  would  have 
on  the  cost-benefit  ratio. 

2.  Consistency  With  International 
Standards 

The  Coast  Guard  received  12 
comments  expressing  support  for  the 
development  or  adoption  of  regulations 
that  are  equivalent  to  international 
standards  such  as  Regulation  13G  and 
International  Maritime  Organization 
(IMO)  standards.  Arguments  in  favor  of 
harmonization  included  concerns  that 
country-specific  legislation  would  be 
difficult  for  industrv'  to  implement,  and 
would  introdu'.e  technical  risks  and 
disproportionate  costs.  Another 
comment  specifically  noted  that  the 
combination  of  protectively  located  void 
spaces  (PL/Spaces)  and  HBL  analyzed  in 
the  SNPRM  would  be  too  expensive  and 
complex  to  implement.  Consequentlv. 
the  comment  recommended  adoption  of 
Regulation  13G  tjecause  it  permits  use  of 
HBL  or  PL/Spaces  on  an  individual 
basis.  Another  comment  stated  that  a 
requirement  to  fit  PL/Spaces  would  be 
onerous  to  the  international  fleet 
because  it  affecs  a  vessels  ability  to 
trade,  unlike  HBL.  even  when  not 
trading  in  U.S.  waters. 

Other  comments  encouraged  the  Coast 
Guard  to  work  in  cooperation  with  the 
IMO  to  ensure  high  standards  of 
environmental  performance  for  all 
newly-built  tank  vessels.  One  comment 
also  encouraged  the  Coast  Guard  to 
consider  enforcement  issues  when 
preparing  a  stn'ctural  measures 
regulation,  stressing  the  importance  of 
maintaining  competition  on  an  equal 
level. 

In  contrast,  only  one  comment 
disagreed  that  uniformity  would  be 
achieved  by  drafting  measures 
commensurate  with  international 
standards.  This  comment  reasoned  that, 
theoretically,  Regulation  13G  and  OPA 
90  express  somewhat  opposing 
objectives,  since  Regulation  13G  works 
to  extend  the  operating  life  of  single- 
hull  vessels,  while  OPA  90  limits  the 
operating  life  of  single-hull  vessels  by 
setting  a  maximum  retirement  date. 
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Consequently,  it  was  suggested  that 
other  options  be  considered,  including 
an  alternative  PL/Space  configuration 
that  splits  the  protected  area  between 
the  side  and  bottom  of  the  vessel. 

The  Coast  Guard's  goal  is  to 
implement  its  statutory  mandates  in 
regulations  that  are  consistent  with 
international  standards  wherever  doing 
so  is  lawful,  appropriate,  and  practical. 
Based  on  comments  from  the  SNPRM, 
the  Coast  Guard  considered  adoption  of 
international  regulations  including 
Regulation  13G,  as  well  as  other 
requirements  not  presently  required  by 
IMO.  However,  based  on  the  revised 
cost  and  benefit  analysis  of  these 
structural  measures  for  existing  tank 
vessels,  the  Coast  Guard  has  determined 
that  no  measures,  international  or 
otherwise,  are  economically  feasible. 

3.  Congressional  Intent 

Four  comments  argued  that  Congress 
directed  the  Coast  Guard  to  consider 
implementation  of  both  structural  and 
operational  measures  for  existing  tank. 
vessels  without  double  hulls,  but  did 
not  require  the  adoption  of  both  types 
of  measures.  Three  of  the  four 
comments  also  stated  that  no  structural 
measures  are  required  to  be 
implemented  unless  they  are  both 
economically  and  technologically 
feasible.  Another  comment  stated  that 
Congress  mandated  strict  standards  to 
protect  our  nation's  waters,  obligating 
the  Coast  Guard  to  develop  measures 
that  closely  approximate  the  protective 
effect  of  double  hulls  on  single-hull  tank 
vessels. 

The  Coast  Guard  has  done  extensive 
research  on  the  requirements  of  section 
4115(b)  of  OPA  90.  including  an 
analysis  of  the  Congressional  guidance 
offered  for  its  implementation.  The 
three  final  rules  promulgated  under 
CGD  91-045  make  up  a  comprehensive 
evaluation  of  section  4115(b)  that 
implements  those  measures  the  Coast 
Guard  deems  are  both  economically  and 
technologically  feasible  as  required  bv 
law, 

4  Alternative  Measures  and  Economic 
Incentives 

The  Coast  Guard  received  five 
comments  that  encouraged  the  adoption 
of  alternative  systems  to  reduce  oil 
outflow.  One  comment  recommended 
that  intermediate  oil  tight  decks  (lOTD) 
be  required  or  offered  as  an  equivalent 
measure  for  compliance  with  structural 
measures.  The  comment  challenged  the 
Coast  Guard's  refusal  to  consider  lOTD 
on  the  basis  of  its  alleged  failure  to  meet 
the  benchmark  equivalency  for 
alternative  compliance  found  in 
Regulation  13G.  The  comment  argued 


that  the  Coast  Guard's  interpretation  of 
the  Regulation  13G  standards  was 
misleading  and  incorrect  as  it  pertained 
to  lOTD.  According  to  the  comment,  the 
estimated  installation  costs  for  lOTD,  $2 
million  per  vessel,  would  be 
approximately  identical  to  fitting  PU 
Spaces.  However,  the  comment  asserted 
that  cargo  shutout  amounts  would  vary 
from  2  percent  for  an  lOTD  equipped 
tanker  to  19  percent  for  a  tankship  fitted 
with  PLySpaces.  The  comment  also 
contended  that  the  lOTD  concept 
should  be  considered  equivalent  to  a 
double  hull. 

The  basis  of  the  Coast  Guard's 
determination  of  appropriate  alternative 
measures  for  single-hull  tank  vessels  in 
this  final  rule  remains  as  stated  in  the 
SNPRM:  the  alternative  must  be 
approved  by  IMO's  Marine  Environment 
Protection  Committee  (MEPC)  as  an 
alternative  structural  arrangement 
meeting  the  requirements  of  Regulation 
13G.  Although  IMO  has  accepted  the 
concept  of  lOTD  as  a  method  for 
complying  with  the  HBL  alternative  to 
Regulation  13G,  this  acceptance  was  not 
the  only  factor  considered  for  this 
rulemaking.  This  final  rules  regulatory 
assessment  found  that  PL/Spaces,  a 
combination  of  PL/Spaces  and  HBL,  and 
HBL  alone  are  all  economically 
infeasible  for  pre-MARPOL  tank  vessels. 
A  separate  analysis  using  the  lOTD 
shutout  estimate  of  2  percent  and  the 
refit  costs  of  fitting  PL/Spaces  over  30 
percent  of  the  cargo  tank  area  revealed 
that  even  with  the  reduced  cargo 
shutout  of  lOTD.  the  cost-benefit  of  such 
a  measure  is  not  economically  feasible. 
Calculations  from  this  analysis 
estimated  that  the  cost-benefit  of 
implementing  lOTD  for  vessels 
operating  on  U.S.  coastal  voyages 
ranged  ft-om  $62,200  to  $211,000,  and 
from  $32,200  to  $159,300  per  barrel  of 
unspilled  oil  on  those  vessels  operating 
on  international  voyages.  The  Coast 
Guard  estimates  that  these  ranges  are  a 
conservative  representation  of  the 
lOTU's  cost-benefit  because  the  cost  of 
fitting  lOTD  for  the  entire  cargo  area 
would  be  substantially  higher  than  the 
cost  of  fitting  bulkheads  or  double 
bottoms  over  30  percent  of  the  cargo 
area.  The  determination  of  equivalency 
between  lOTD  and  a  double  hull  is 
outside  the  scope  of  this  rulemaking. 

Another  comment  suggested  that  the 
Coast  Guard  adopt  the  American 
Underpressure  System.  This  comment 
claimed  that  this  inert  gas  controlled 
system  dynamically  controls  the 
underpressure  in  the  tank  ullage  space 
and  would  prevent  oil  spills  above  the 
line  of  rupture.  This  comment  reasoned 
that  since  the  Coast  Guard  has  endorsed 
HBL  and  PL/Spaces  it  should  also 


accept  alternative  concepts,  such  as  the 
American  Underpressure  System,  that 
are  similarly  effective  and  result  in 
comparable  levels  of  risk  regardless  of 
IMO  approval.  According  to  the 
comment,  the  American  Underpressure 
System  is  comparable  in  performance  to 
the  double  hull,  is  significantly  more 
effective  than  either  HBL  or  PL/Spaces, 
and  introduces  no  urmianageable  risks. 
The  comment  estimated  that  the  cost  of 
implementing  the  American 
Underpressure  System  would  be 
between  1  and  1.5  percent  of  the 
construction  cost  required  to  build  a 
new  single-hull  tanker,  while  the  cost  to 
install  a  double  hull  would  be  between 
30  to  40  percent  of  the  construction  cost 
required  to  build  a  new  single-hull 
tanker.  In  addition,  the  comment 
claimed  that  the  out-of-service  time  to 
retrofit  the  American  Underpressure 
System  was  1  to  3  weeks,  compared  to 
the  6  to  12  months  typically  required  to 
install  a  double  hull.  Considering  the 
loss  of  cargo  capacity  that  would  result 
from  the  installation  of  the  double  hull, 
as  well  as  the  comparison  between  the 
refit  cost  and  out-of-service  time 
required  for  the  implementation  of  both 
measures,  this  comment  concluded  that 
no  quantitative  support  exists  to 
exclude  the  American  Underpressure 
System  as  a  viable  alternative  measure. 

While  underpressure  systems  could 
be  less  costly  than  PL/Spaces  or  HBL, 
they  were  not  included  in  the  regulatory 
assessment  for  this  final  rule  because 
they  have  not  been  approved  by  IMO  as 
an  alternative  to  comply  with 
Regulation  13G.  Underpressure  systems 
were  specifically  examined  and 
discussed  by  IMO.  These  systems  were 
expressly  rejected  by  IMO  due  to 
various  safety  concerns. 

Two  comments  recommended  that  the 
Coast  Guard  require  emergency  transfer 
systems  (ETS).  Another  comment 
suggested  that  the  Coast  Guard  develop 
industry-wide  economic  incentives  that 
encourage  companies  to  employ  spill- 
reduction  measures  such  as  effective 
combinations  of  PL/Spaces  and  HBL 
prior  to  the  regulatory  phase-in  dates 
and  to  engage  in  further  development  of 
promising  new  measures  such  as 
Underpressure  Systems  and  ETS. 

While  ETS  could  be  less  costly  than 
PL/Spaces  or  HBL,  they  were  not 
included  in  the  regulatory  assessment 
for  this  final  rule  because  they  have  not 
been  approved  by  IMO  as  an  alternative 
to  comply  with  Regulation  13G  and 
there  are  indications  that,  in  some 
instances,  they  may  be  unsafe.  The 
Coast  Guard  is  using  IMO  approval  of 
Regulation  13G  alternatives  as  a 
benchmark  because  it  provides 
international  consistency  as  well  as 


17 I I     D, 


j.^— _    /    \r^) 


KTr^        -7       I      'Cr,\A' 


Tom 


\i    in      1 QQ7     /    T?ii]oc    gnri    Rooiilatirtnc 


Federal  Register  /  Vol.  62.  No.  7  /  Friday,  January  10.  1997  /  Rules  and  Regulations  1625 


general  operational  and  safety 
requirements.  Alternative  measures 
creating  conditions  such  as  exposure  of 
the  tankship  to  stress,  creation  of  fire  or 
explosion  hazards,  stability 
considerations,  and  loading 
requirements  are  not  approved  by  IMO. 
The  Coast  Guard's  1995  report  to 
Congress  entitled,  "The  Feasibility  of 
Using  Segregated  Ballast  Tanks  (SBT) 
for  Emergency  Transfer  of  Cargo  and 
Storage  of  Recovered  Oil,"  concludes 
that  when  a  vessel  casualty  occurs, 
fundamental  changes  in  the  vessel's 
stability  often  result.  These  stability 
changes  make  it  potentially  unsafe  and 
inadvisable  to  use  SBT  for  the 
emergency  transfer  of  cargo.  The  Coast 
Guard  did  not  consider  an  economic 
incentive  program  because  it  is  beyond 
the  scope  of  this  rulemaking  and 
Section  4115(b)  does  not  provide  the 
authority  for  incentives. 

5.  Phase-In  Alternatives 

The  Coast  Guard  received  15 
comments  on  phase-in  alternatives. 
Four  comments  claimed  they  could 
meet  the  3-year  phase-in  period  in  the 
SNPRM,  but  would  rather  have  one  of 
the  following  options:  (1)  A  phase-in 
period  commencing  no  earlier  than  the 
date  of  a  tank  vessel's  first  scheduled 
dry  docking  following  issuance  of  the 
final  rule;  (2)  a  requirement  for  industry 
to  begin  compliance  in  1997  at  a  vessel's 
next  scheduled  dry  dock,  but  no  later 
than  the  year  2000;  (3)  a  phase-in  period 
no  earlier  than  1999  to  2001  for  PL/ 
Spaces  to  avoid  substantial  economic 
hardships  on  U.S.  coastwise  crude 
trading  resulting  from  reduced  cargo- 
carrying  capacity;  or  (4)  a  phase-in  for 
PL/Spaces  at  the  vessel's  next  scheduled 
or  emergency  dry  docking  period,  or  at 
the  next  Certificate  of  Inspection 
renewal  followring  issuance  of  the  final 
rule,  if  dry  docking  is  not  required. 
Another  comment  urged  the  Coast 
Guard  to  delay  the  implementation  of 
structural  measures  until  at  least  2000, 
which  is  the  time  when  pre-MARPOL 
tank  vessels  reaching  25  years  of  age  are 
required  to  comply  with  international 
standards.  This  comment  explained  that 
if  the  implementation  dates  were 
delayed,  it  would  be  easier  for  industry 
to  meet  the  requirements,  and,  in 
addition,  the  Coast  Guard  would  not 
have  to  account  for  the  cost  of 
implementing  structural  measures  on 
these  vessels  in  its  final  rule  regulatory 
assessment.  Another  conunent  did  not 
express  support  for  structural  measures, 
but  suggested  a  standardized 
implementation  period  for  domestic  and 
foreign  fleets. 

In  contrast,  five  comments  strongly 
urged  the  Coast  Guard  to  implement 


structural  measures  immediately.  Two 
of  these  comments  Umited  their  request 
to  the  implementation  of  HBL  only, 
while  another  recognized  the  potential 
for  delays  in  implementing  structural 
measures  on  the  pre-MARPOL  fleet.  One 
comment  claimed  that  companies 
presently  operating  double-hull  tank 
vessels  are  already  providing  higher 
levels  of  environmental  protection,  and 
consequently,  are  suffering  economic 
penalties  because  single-hull  tank 
vessels  are  still  operating.  Another 
comment  alleged  that  the  Coast  Guard 
has  failed  to  provide  substantial 
protection  to  the  environment  by 
neglecting  to  promulgate  a  rulemaking 
within  the  deadlines  established  by 
OPA  90  and  has  harmed  the  public. 

The  Coast  Guard  has  taken  action  to 
implement  interim  measures  for  existing 
tank  vessels  by  issuing  regulations  for 
emergency  lightering  equipment  and 
advanced  notice  of  arrival  requirements 
(59  FR  40186;  August  5,  1994).  and 
operational  measures  (61  FR  39769;  July 
30,  1996).  These  efforts  reduce  the  risk ' 
of  oil  discharges  from  existing  single- 
hull  tank  vessels.  In  order  to  ensure  the 
equal  consideration  of  economic  burden 
on  each  facet  of  the  industry,  this  final 
rule  did  not  consider  a  staggered 
implementation  schedule  across  the 
single-hull  fleet.  The  regulatory 
assessment  for  this  final  rule  analyzes 
the  costs  and  benefits  of  implementing 
HBL  on  MARPOL  as  well  as  pre- 
MARPOL  vessels  starting  in  1997.  The 
assessment  also  considers 
implementation  of  PL/Spaces  with 
ballast  on  pre-MARPOL  vessels  starting 
in  1997,  assuming  completion  by  2000. 
The  Coast  Guard  notes  the  comment 
pertaining  to  the  OPA  90  deadline. 

6.  Increased  Potential  for  Environmental 
Harm 

The  Coast  Guard  received  a  total  of  17 
comments  suggesting  that  the 
implementation  of  structural  measures 
would  lead  to  a  greater  risk  of  oil 
outflow,  resulting  in  an  increased  risk  of 
environmental  harm.  Eight  comments 
attributed  the  greater  environmental  risk 
to  the  reduction  in  cargo  capacity. 
Reduced  cargo  capacity  would  lead  to 
more  vessels  or  voyages  necessary  to 
transport  cargo,  thus  increasing  tank 
vessel  traffic.  Increased  tank  vessel 
traffic  would  create  a  greater  potential 
for  accidents,  in  opposition  to  the 
objectives  of  OPA  90. 

Six  comments  claimed  that 
complications  resulting  from  physical 
structural  modifications  would  increase 
the  risk  of  vessel  damage  and  instability, 
eventually  leading  to  a  greater 
probability  of  structural  failure.  The 
three  remaining  comments  suggested 


that  the  implementation  of  structural 
measures  would  pose  an  increase  in 
safety  hazards  for  vessel  personnel. 

Estimated  cargo  shutout  from 
measures  similar  to  Regulation  13G 
revealed  that  the  resultant  increase  in 
the  tank  vessel  traffic  would  be  about  12 
f)ercent.  This  represents  an  approximate 
2  percent  increase  in  the  total  U.S.  port 
deep  draft  traffic  volume.  The  Coast 
Guard  assumes  that  this  small  increase 
in  traffic  volume  would  be  offset  by  the 
accident  reduction  measures 
implemented  through  operational 
measures.  The  Coast  Guard  agrees  that 
some  measures  studied  would  modify 
the  distribution    f  hull  girder  stresses 
and  shear  forces.  In  some  instances, 
vessel  owners  may  have  to  conduct 
additional  structural  analyses  to 
determine  how  these  stresses  change  the 
vessel's  structural  integrity.  In  those 
cases  where  the  stresses  would  not  be 
within  allowable  tolerances,  additional 
structural  safeguards  such  as  swash 
bulkheads  may  be  required.  In  the  cost 
analysis  for  this  final  rule,  refitting 
expense  was  considered  for  all 
measures,  including  HBL  on  MARPOL 
tankships.  The  Coast  Guard  recognizes 
that  material  stresses  on  a  vessel's  hull 
can  develop  due  to  hot  work, 
specifically  from  the  marriage  of  large 
areas  of  new  metal  to  existing  plate  or 
framing.  In  some  cases,  this  type  of 
material  stress  has  contributed  to 
structural  failure  If  however,  proper 
shipyard  procedures  are  followed  and 
there  is  thorough  oversight  of  vessel 
gonstruction  or  refits  by  the  Coast  Guard 
inspectors  or  classification  societies, 
material  stresses  can  be  prevented 
Corrosion  damage  due  to  converting 
cargo  tanks  to  ballast  tanks  is  valid  and 
the  cost  to  coat  tanks  has  been 
considered  in  the  regulatory  assessment 
for  this  final  rule.  The  Coast  Guard 
disagrees  with  the  claim  that  structural 
measures  would  pose  a  safety  hazard  for 
vessel  personnel.  Oil  outflow  reduction 
measures  are  incorporated  directly  into 
the  vessel's  desij.  i  or  provide  passive 
protection  with  little  human  interface. 

7.  State  Regulation 

The  Coast  Guard  received  four 
comments  regarding  Federalism  issues. 
Two  comments  urged  the  Coast  Guard 
to  unambiguously  declare  that 
regulations  promulgated  for  structural 
measures  preempt  State  laws  to  avoid 
confusion  arising  from  many 
independent  laws.  In  contrast,  two 
remaining  comments  strongly 
recommended  that  the  Coast  Guard 
declare  that  Federal  law  does  not 
preempt  State  law  on  structural 
measures.  The  Coast  Guard  believes  the 
clear  and  manifest  purpose  of  Congress 
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is  to  confer  upon  the  Federal 
government,  through  the  Coast  Guard, 
the  exclusive  authority  to  set  structural 
standards  for  vessels  to  protect  the 
environment  from  harm.  The  Coast 
Guard  has  determined  that  no 
additional  structural  measures  are 
required  for  single-hull  tank  vessels. 
Nevertheless,  the  Coast  Guard  believes 
that  States  are  precluded  from  imposing 
structural  measures  on  tank  vessels 
operating  in  interstate  or  foreign 
commerce. 

8.  Technical  Feasibility  of  PL/Spaces 
andHBL 

Seven  comments  addressed 
implications  of  required 
implementation  of  PL/Spaces.  One 
comment  suggested  that  the  Coast  Guard 
consider  alternative  PL/Space 
configurations  such  as  splitting  the 
protected  area  between  the  vessel's  side 
and  bottom  as  an  option.  Another 
between  the  vessel's  side  and  bottom  as 
an  option.  Another  comment 
encouraged  the  Coast  Guard  to  conduct 
further  studies  on  potential  PL/Space 
configurations  prior  to  mandating 
MARPOL  requirements  for  the  sake  of 
uniformity.  In  addition,  another 
comment  recommended  that  the  Coast 
Guard  designate  the  location  of  PL/ 
Spaces  to  ensure  all  vessels  have  the 
same  built-in  protection.  One  comment 
specifically  urged  the  Coast  Guard  not 
to  require  PL/Spaces  as  this 
modification  would  lead  to  a  greater 
demand  on  the  ship-building  industry, 
resulting  in  the  production  of  inferior 
vessels.  In  contrast,  one  comment 
asserted  that  PL/Spaces  are 
technologically  feasible  and 
recommended  that  PUSpaces  be 
required  on  all  single-hull  vessels. 

For  most  tank  vessel  designs,  the  most 
technologically  feasible  place  to  install 
PL/Spaces  is  in  the  tankship's  midbody. 
However,  due  to  unique  design 
considerations  and  the  need  to  vary  a 
vessel's  draf^  or  cargo-carrying  capacity, 
the  Coast  GufU'd  researched  and 
analyzed  the  cost  and  benefit  of 
allowing  the  owner  to  designate  the 
location  of  PL/Spaces  on  their  vessels. 
The  Coast  Guard  assumes  that  by 
mandating  the  location  of  PL/Spaces  for 
all  tank  vessels,  the  installation  costs 
and  benefits  realized  would  be  similar 
to  those  realized  in  the  event  that  vessel 
owners  were  able  to  choose  the  PL/ 
Space  locations.  While  the  Coast  Guard 
has  determined  that  PL/Spaces  are 
technologically  feasible,  fitting  them  on 
pre-MARPOL  tankships  is  economically 
infeasible. 

A  total  of  15  comments  were  received 
pertaining  to  HBL.  Eight  opposed  HBL 
for  reasons  including  the  following:  (1) 


The  implementation  of  HBL  would 
place  pre-MARPOL  vessels  at  a 
competitive  disadvantage  with 
MARPOL  vessels,  because  they  are 
already  required  to  contain  PL/Spaces 
underRegulation  13G;  (2)  HBL  would 
be  practically  impossible  to  use  because, 
depending  on  the  type  of  cargo  carried, 
problems  may  arise  due  to  variances  in 
density,  tank  coating  compatibility, 
heating  and  cooling  requirements,  and 
permissible  last  cargoes;  (3)  HBL  would 
necessitate  revisions  to  vessel  manuals 
and  equipment;  and  (4)  HBL  would 
represent  a  significant  regulatory 
challenge  requiring  strong,  effective 
operational  enforcement  through  Coast 
Guard  oversight  of  industry  compliance. 
Additionally,  two  comments  suggested 
that  HBL  would  provide  only  minimal 
oil  outflow  protection  during 
groundings.  One  of  these  comments 
specifically  explained  that  based  on  the 
static  model  used  by  the  Coast  Guard  to 
test  HBL's  effectiveness,  HBL  may 
indicate  a  theoretical  reduction  in  oil 
outflow  for  some  grounding  scenarios. 
However,  after  an  accident,  HBL  may 
have  limited  effectiveness  due  to  highly 
dynamic  situations,  such  as  weather- 
related  impacts,  tide  ranges,  and 
changes  in  ship  trim  and  heel.  Another 
two  comments  contended  that  HBL  is 
not  a  structural  measure  requiring 
physical  modifications,  but  an 
operational  measure  requiring  a  skilled 
knowledge  of  certain  operating 
procedures. 

In  contrast  to  the  opposing  comments, 
the  Coast  Guard  received  seven 
comments  supporting  implementation 
of  HBL.  One  comment  noted  that 
compliance  with  HBL  requirements 
could  be  easily  verified  by  tank  gauging 
report  examinations  and  draft  mark 
inspections.  Another  comment 
recommended  implementation  of  HBL 
on  all  single-hull  vessels.  An  additional 
two  comments  suggested  employment  of 
HBL  in  all  vessel  cargo  tanks,  as 
opposed  to  only  those  tanks  that  are 
probabilistically  located.  One  comment 
based  this  recommendation  on  two 
assumptions:  (1)  HBL  would  be  easy  to 
implement  immediately  as  structurnl 
refits  would  be  unnecessary;  and  (2) 
HBL  would  effectively  reduce  oil 
outflow  in  grounding  incidents. 

The  Coast  Guard  has  determined  that 
HBL,  in  general,  is  technically  feasible 
for  single-hull  tankships.  Multi-port 
voyages  and  complex  cargo  carriage 
operations  make  HBL  more  time- 
consuming  and  difficult  to  meet.  Also, 
some  vessels  would  have  costs 
attributable  to  HBL  that  are  beyond  the 
cargo  shutout  costs  assumed  in  the 
SNPRM  regulatory  assessment.  The 
regulatory  assessment  for  this  final  rule 


accounts  for  some  costs  associated  with 
HBL  measures  on  smaller  tankships 
since  these  vessels  are  most  likely  to 
have  difficulty  implementing  HBL.  The 
effectiveness  estimates  associated  with 
HBL  in  reducing  the  outflow  of  oil  in  a 
grounding  were  not  changed  for  this 
final  rule  assessment  because  the  Coast 
Guard  deems  the  estimates  to  be 
representative  of  static,  as  well  as 
limited  dynamic  conditions.  The  Coast 
Guard  recognizes  that  enforcement  of 
HBL  would  require  its  direct  oversight 
to  ensure  compliance  by  all  single-hull 
vessel  owners  or  operators  and  that  tank 
gauging  reports  could  be  used  as  tools. 
Since  no  structural  measures  are 
economically  feasible,  the  Coast  Guard 
vsrill  be  using  its  resources  to  ensure 
operational  measures  are  met.  The  Coast 
Guard  did  not  analyze  the  cost-benefit 
of  requiring  tank  vessel  owners  or 
operators  to  use  HBL  in  all  cargo  tanks. 
However,  if  the  cost  to  benefit  ratio  of 
applying  HBL  to  those  cargo  tanks  that 
are  located  in  areas  of  higher  damage 
risk  is  prohibitive,  then  the  cost  to 
benefit  ratio  for  applying  HBL  to  all 
cargo  tanks  is  also  infeasible. 

Four  comments  suggested  that  the 
Coast  Guard  require  a  combination  of 
PL/Spaces  and  HBL.  One  comment 
suggested  a  combination  of  PL/Spaces 
covering  30  percent  of  the  vessel's  side 
or  bottom  with  HBL  for  the  remaining 
tanks  to  the  extent  necessary  for 
compliance  with  Regulation  13G. 
Another  comment  recommended 
employment  of  PL/Spaces  covering  100 
percent  of  center  tank  bottoms,  if  HBL 
is  used  in  wing  tanks. 

The  Coast  Guard  has  analyzed  the 
cost  and  the  resultant  oil  outflow 
benefits  attributable  to  a  combination  of 
fitting  PL/Spaces  and  applying  HBL 
measures  to  pre-MARPOL  tankships  in 
accordance  with  Regulation  13G.  The 
cost  for  this  measure  when  compared  to 
its  benefits  make  this  measure 
economically  infeasible.  If  the 
combination  of  PL/Spaces  and  HBL  is 
not  cost-effective,  then  employing  the 
more  onerous  requirement  of  100 
percent  PL/Spaces  would  also  be 
infeasible. 

Amendments  to  33  CFR  157 

This  final  rule  amends  the  subpart  G, 
H,  and  I  heading  to  reflect  that  no 
structural  measures  are  required  as 
interim  measures  for  existing  tank 
vessels  without  double  hulls  to  meet  the 
requirements  of  Section  4115(b)  of  the 
Oil  Pollution  Act  of  1990.  The  measures 
required  under  subparts  G,  H,  and  I  are 
all  measures  tiie  Coast  Guard  has 
determined  are  economically  and 
technologically  feasible  for  enhancing 
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the  oil  pollution  prevention  efforts  of 
existing  single-hull  tank  vessels. 

Assessment 

This  rule  is  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  Order.  It  required  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order,  and  is  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11040;  February  26,  1979).  An 
Assessment  has  been  prepared  and  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES.  The  Assessment  is 
summarized  in  the  following 
discussion. 

This  rulemaking  applies  to  all  existing 
vessels  of  5,000  gross  tons  (GT)  or  more 
that  do  not  have  double  hulls  and  that 
carry  oil,  animal  fat,  vegetable  oil,  and 
other  non-petroleum  oil  in  bulk  as 
cargo.  An  estimated  995  existing 
tankships  (51  U.S.  tankships,  944 
foreign  tankships)  that  will  be  operating 
on  U.S.  navigable  waters  in  1997  were 
considered  to  be  affected  by  this 
rulemaking. 

This  final  rule  assessment  revises  the 
benefits  assumptions  and  calculations  of 
the  regulatory  assessment  conducted  for 
the  supplemental  notice  of  proposed 
rulemaking  (SNPRM).  Cost  estimates 
were  appropriately  reduced  to  account 
for  implementation  of  Regulation  13G  of 
Annex  I  of  the  International  Convention 
for  the  Prevention  of  Pollution  fi-om 
Ships,  1973,  as  modified  by  the  Protocol 
of  1978  (Regulation  130)  within  the 
international  fleet.  Costs  were  also 
revised  where  comments  indicated  that 
costs  were  underestimated  or  omitted  in 
the  SNPRM  analysis.  The  vessel 
population  not  required  to  meet  the 
pollution  prevention  requirements  of 
the  1973  International  Convention  for 
the  Prevention  of  Pollution  from  Ships 
(pre-MARPOL)  was  also  reassessed  and 
reduced  based  on  port  call  data  and 
certificate  of  financial  responsibility 
applications.  The  cost  and  benefits  for 
vessels  meeting  the  requirements  of  the 
1973  International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  73)  and  vessels  meeting  the 
MARPOL  73  convention  as  amended  by 
the  1978  Protocol  (MARPOL  78).  were 
combined  in  this  final  assessment. 
MARPOL  73/78  refers  to  vessels 
meeting  MARPOL  73  and  vessels 
meeting  MARPOL  78  requirements. 


General  Comments  on  the  SNPRM 
Regulatory  Assessment 

The  Coast  Guard  received  36 
comments  addressing  general  regulator)' 
assessment  issues.  Most  of  the  comment 
criticized  the  Coast  Guard's  use  of  oil 
spill  data  from  accidents  occurring  prior 
to  the  promulgation  of  the  Oil  Pollution 
Act  of  1990  (OPA  90),  because  using 
this  data  resulted  in  the 
underestimation  of  costs  and 
overestimation  of  benefits.  The  majority 
of  these  comments  were  based  on  a 
general  impression  that  Uttle  benefit 
would  result  from  the  implementation 
of  proposed  structural  measures  in 
relation  to  the  extensive  costs  involved. 
One  comment  specifically  noted  that 
studies  performed  by  the  International 
Maritime  Organization  (IMO),  the  Coast 
Guard,  and  Herbert  Engineering 
Corporation  failed  to  indicate  that  these 
measures  were  cost-effective. 

The  Coast  Guard  has  revised  its 
regulatory-  assessment  for  this  final  rule. 
The  major  difference  between  its 
assessment  for  the  SNPRM  and  this  final 
rule  is  the  recalculation  of  anticipated 
oil  outflow  benefits  based  on  the 
accident  data  for  single-hull  tankships 
from  1990  through  1994.  This  five-year 
period  indicates  a  reduction  of  single- 
hull  tankship  accidents  and  reflects 
many  of  the  improvements  industry  has 
made  to  reduce  oil  spills  since  OPA  90. 

Another  comment  contended  that  a 
cost-benefit  analysis  was  not  authorized 
by  OPA  90.  The  conunent  asserted  that 
OPA  90  requires  the  Coast  Guard  to 
adopt  measures  providing  the  maximum 
protection  to  the  environment  that  are 
economically  feasible,  not  the  ones  that 
are  least  costly.  Two  other  comments 
argued  that  economic  feasibility  should 
not  be  determined  solely  by  a  limited 
cost-benefit  analysis.  One  of  these 
comments  maintained  that  economic 
feasibihty  should  be  based  on  whether 
the  costs  are  wholly  disproportionate  to 
the  benefits  on  an  industry-wide  scale, 
with  the  fate  of  one  isolated  firm  or 
facility  immaterial  to  the  outcome  of  the 
rule.  The  other  comment  contended  that 
economic  feasibility  should  be  based  on 
the  industry's  ability  to  pass  on  or 
absorb  costs  without  threatening  the 
competitive  structure  of  the  industry'. 
Several  requirements  to  conduct  a 
cost-benefit  analysis  exist  in  law.  One 
law  requiring  such  analysis,  which  is 
specifically  appHcable  to  this 
rulemaking,  is  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  For  this  final  rule,  an  evaluation 
of  cost  and  its  relationship  to  the 
anticipated  benefits  was  performed  with 
respect  to  structural  measures.  The 
evaluation  included  a  review  of  the 


potential  impact  of  such  measures  on 
small  entities,  as  well  as  a  comparison 
of  the  impact  on  domestic  versus 
international  fleet  vessels.  The 
disproportionate  cost  to  U.S.  tankship 
companies  operating  on  coastal  routes, 
considering  the  little  anticipated  benefit 
in  oil  outflow  leduction.  was  key  in  the 
Coast  Guard's  determination  of 
economic  infeasibility  for  structural 
measures. 

Industry  Costs 

This  final  rule  reassessed  the  cost  of 
implementing  structural  measures  in 
order  to  estimate  the  cost-benefit  of 
requiring  pre-MARPOL  tankships  to 
meet  the  requirements  of  Regulation 
13G  earlier  than  the  25  year  age  limit  it 
imposes.  In  addition,  costs  were  also 
reassessed  to  reflect  the  range  of  cargo 
shutout  amounts  realized  by  vessels 
depending  on  the  type  of  cargo  carried, 
i.e.,  crude  or  product.  Finally,  to  ensure 
that  a  thorough  examination  of  the  cost 
to  benefit  ratio  was  conducted,  costs 
were  broken  down  by  deadweight 
tonnage.     " 

Cost  Comments  on  the  SNTRM 
Regulatory  Assessment 

(a)  General:  The  Coast  Guard  received 
over  40  comments  regarding  various 
cost  issues.  Only  two  of  the  comments 
believed  that  the  proposed  structural 
measures  would  be  economically 
feasible.  One  of  these  comments 
specifically  disagreed  with  the 
hydrostatic  balance  loading  (HBL)  cost 
estimates  attributed  to  vessels 
complying  with  the  Ports  and 
Waterways  Safety  Act  or  otherwise 
equipped  with  segregated  ballast  tanks 
(SBT).  The  comment  argued  that  HBL 
would  not  result  in  a  loss  of  cargo 
capacity  for  either  vessel  type 

The  majority  of  the  comments 
claimed  that  structural  measures  would 
not  be  economically  feasible  due  to  the 
excessive  cost  resulting  from  the 
reduction  in  cargo  capacity.  Most 
comments  predicted  a  cargo  capacity 
reduction  of  between  8  and  25  percent, 
but  a  few  indicated  that  cargo  capacity 
would  be  reduced  by  as  much  as  30  to 
50  percent.  If  measures  were  applied  to 
all  vessels,  one  comment  contended  that 
a  level  economic  playing  field  could  be 
achieved  throughout  the  industry-  and 
the  high  costs  of  cargo  shutout  could  be 
adequately  offset  by  an  indirect 
distribution  of  costs  to  the  public.  Other 
comments  stated  that  the  cost  estimates 
for  structural  measures  did  not 
adequately  address  opportunity  costs 
(such  as  lost  transportation  time),  time 
charter  rates,  dry  dock  fees,  depreciation 
losses,  and  transportation,  deliver\-, 
cre»v,  fuel,  financing,  and  insurance 
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costs.  In  addition,  four  comments 
claimed  that  some  vessels  would  be 
unable  to  continue  operations  to  U.S. 
ports  if  structural  measures  were 
implemented.  Five  more  comments 
stated  that  the  proposed  measures 
would  not  be  economically  feasible  for 
their  fleet  because  their  vessels  would 
be  phased-out  of  service  shortly  after 
incurring  the  cost  of  any  structural 
measures.  One  of  these  comments 
suggested  that  rather  than  depleting 
limited  financial  resources  to 
implement  structural  measures,  vessel 
owners  and  operators  should  use  the 
finances  to  support  their  fleet's 
transition  to  double  hulls,  which  will 
become  effective  in  2015. 

Another  comment  claimed  that  HBL- 
related  cargo  shutout  amounts  for  the 
pre-MARPOL  fleet  were  overestimated 
by  the  Coast  Guard,  and  would  amount 
to  only  8  percent  or  less,  as  opposed  to 
the  19  percent  estimated  in  the  SNPRM 
regulatory  assessment.  Consequently, 
this  comment  believed  that  HBL  would 
be  economically  feasible,  and  that 
structiu^l  measures  would  cause  a 
relatively  insignificant  1.5  percent 
increase  in  tonnage  demand  on  the 
international,  import-trading  fleet.  In 
contrast,  four  other  comments  strongly 
stated  that  when  costs  are  reviewed 
with  respect  to  freight  rates  and 
worldwide  tonnage  capacity,  the 
implementation  of  structural  measures 
would  not  be  economically  feasible. 
Two  comments  stated  that  the  SNPRM 
cost  analysis  substantially 
underestimated. costs  by  not  recognizing 
the  cost  of  replacing  lost  oil-carrying 
capacity,  and  by  not  accounting  for  an 
increase  in  charter  rates  (and  oil  prices) 
caused  by  the  consequent  loss  of 
capacity  in  the  world  fleets.  The 
comments  further  explained  that  while 
there  is  some  slack  cargo  carriage 
capacity  remaining  in  the  world's  very 
large  crude  carrier  (VLCC)  tankship 
fleet,  it  is  disappearing  rapidly  as  older 
ships  continue  to  retire,  and  any 
requirement  reducing  cargo  capacity- 
would  inevitably  exert  substantial 
upward  pressure  on  charter  rates  and 
transportation  costs  worldwide.  The 
comments  also  calculated  that  the  world 
scale  spot  charter  market  rate  would 
increase  as  much  as  four  times  the  cost 
attributed  by  the  SNPRM  to  a  VLCC 
tankship  owner  implementing  HBL. 
Another  comment  estimated  that  the 
significant  increase  in  daily  time  charter 
rates  (from  27  to  78  percent  to  recover 
the  costs  of  implementing  protectively- 
located  spaces  (PL/Spaces)  to  its  pre- 
MARPOL  fleet,  and  from  6  to  32  percent 
to  recover  the  costs  of  fitting  double 
sides  to  its  MARPOL  73/78  fleet)  on 


their  tankships  of  less  than  30,000  dwt 
would  severely  impact  their  ability  to 
recover  their  capital  investment. 
Consequently,  the  comment  stated  this 
would  reduce  its  current  fleet  of  42 
tankships  trading  in  U.S.  waters  to  6 
tankships.  The  fourth  comment 
calculated  that  the  total  toruiage 
available  for  the  U.S.  trades  in  the 
25,000  to  30,000  dwt  product  carrier 
category  would  be  reduced  45  percent 
because  of  increased  charter  rates  and 
reduced  cargo-carrying  capacity.  The 
comment  went  on  to  state  that  due  to 
the  costs  associated  with  the 
implementation  of  structural  measures, 
8  clean  product  tankers  currently 
providing  64  percent  of  the  clean 
product  to  the  U.S.  Gulf  and  East  Coast 
would  be  forced  from  U.S.  trade. 

The  Coast  Guard  has  revised  the  cost 
and  benefit  calculations  for  this  final 
rule  in  consideration  of  the  comments 
submitted  to  the  docket.  This  final  rule 
assessment  is  extensive  and  uses  factors 
such  as  cargo  loss,  or  lack  thereof  for 
vessel's  fitted  with  SET,  opportunity 
costs,  and  a  wide  range  of  costs  a 
company  might  incur  from  refitting  a 
vessel  Financing,  insurance  costs, 
vessel  depreciation,  the  replacement  of 
lost  tonnage  (resulting  in  time  charter 
rate  increases),  and  a  vessel's  limited 
remaining  life  under  the  OPA  90  phase- 
out  schedule  were  used,  in  general,  to 
evaluate  the  cost-effectiveness  of 
replacing  single-hull  vessels  with 
double  hull  vessels  earlier  than  their 
OPA  90  mandated  dates.  Concerns  such 
as  the  loss  of  a  substantial  portion  of  a 
company's  fieet  due  to  structural 
measures,  as  well  as  the  possibility  of 
disproportionate  indirect  costs  to 
consumers  in  geographic  areas 
dependent  on  a  single  oil  source  were 
key  in  the  Coast  Guard's  determination 
of  economic  infeasibility. 

(b)  Pre-MARPOL  Tank  Vessels:  Two 
comments  supplied  specific  data  for 
their  international  pre-MARPOL  vessels 
between  5,000  to  29,000  dwt.  One  of 
thes6  comments  estimated  a  cargo 
shutout  of  25  to  27  percent  and  refit 
costs  of  $225,000  per  vessel  to 
implement  structural  measures  on  these 
smaller  product  tankers.  The  second 
comment  indicated  that  each  of  their 
pan  el  tankers  would  be  subjected  to  a 
cargo  shutout  of  35  percent  with  an 
average  refit  cost  of  S10.3  million. 
Another  comment  supplied  only  cargo 
shutout  information  for  international 
pre-MARPOL  product  tankers  of  5,000 
to  50,000  dwt.  This  comment  calculated 
a  cargo  shutout  of  20  to  25  percent  for 
PL/Spaces,  with  HBL  increasing  the 
shutout  to  28  to  35  percent.  One 
comment  estimated  that  the 
implementation  of  HBL  would  result  in 


a  cost  of  $2  million  per  vessel  for  the 
pre-MARPOL  fleet.  Another  comment 
contended  that  the  cost  to  pre-MARPOL 
tankships  operating  as  very  large  crude 
carriers  (VLCC)  was  overestimated  in 
the  SNPRM  regulatory  assessment,  and 
that  the  pre-MARPOL  VLCC  tanker 
model  used  in  the  SNPRM  regulatory 
assessment  was  not  representative  of  a 
typical  tanker  of  that  size.  As  a  result, 
according  to  this  comment,  the  Coast 
Guard's  assumption  that  all  VLCC  pre- 
MARPOL  tankships  will  have  to  refit 
PL/Spaces  to  meet  the  requirements  of 
Regulation  13G  is  false.  This  comment 
indicated  that  five  vessels  researched 
would  be  able  to  meet  the  requirements 
of  Regulation  13G  by  using  the  HBL 
criteria  approved  as  an  IMO  alternative. 
In  a  similar  vein,  another  comment 
disagreed  with  the  Coast  Guard's 
assumption  that  pre-MARPOL  tankers 
reaching  the  age  of  25  before  2002 
would  have  to  implement  PL/Spaces  to 
meet  Regulation  13G.  This  comment 
explained  that  these  tankers  can 
implement  HBL  to  meet  the 
international  requirement  of  13G  and 
continue  to  trade;  thus,  if  PL/Spaces  are 
mandated  without  allowing  for  the  HBL 
alternative,  the  cost  to  fit  such  spaces  on 
pre-MARPOL  tankers  reaching  25  years 
old  before  2002  should  be  included  in 
the  regulatory  analysis. 

For  this  final  rule,  the  Coast  Guard 
reassessed  the  costs  and  benefits  of 
implementing  different  structural 
measures  on  the  international  pre- 
MARPOL  tankship  fleet.  Measures 
studied  for  this  reassessment  included 
the  combination  of  PL/Spaces  and  HBL, 
the  use  of  HBL  only  in  order  to  meet  the 
requirements  of  Regulation  13G,  and  the 
implementation  of  HBL  requirements  on 
the  identical  timeline  required  by 
Regulation  13G.  The  per  vessel,  per 
voyage  cost  for  implementing  HBL  in 
the  final  assessment  varied  depending 
on  deadweight  tonnage  and  ranged  from 
$121,000  to  $2.4  million.  The  Coast 
Guard  recognizes  that  the  assessment  for 
the  SNPRM  only  reflected  cargo  shutout 
cost  for  crude  carriers,  in  the  assessment 
for  the  final  rule,  costs  were  broken 
down  by  deadweight  tonnage.  A 
separate  analysis  was  done  to  estimate 
the  effect  higher  cargo  shutout  amounts 
reahzed  by  small  product  tankers  may 
have  on  the  cost-effectiveness  of  each  of 
the  structural  measures  researched-  The 
Coast  Guard  did  not  increase  the  refit 
cost  assumed  in  the  SNPRM  for  small 
tankships  because  it  deems  the  original 
onetime  refit  cost  estimate  of  $328,000 
to  be  reasonable. 

(c)  MARPOL  73/78  Tank  Vessels: 
Three  comments  supplied  information 
on  U.S.  coastal  fleet.  MARPOL  73/78 
vessels.  For  product  tankers  in  the  5,000 
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to  49.000  dwt  category,  one  comment 
submitted  cargo  shutout  amounts 
approximating  207.515  long  tons  (LT) 
per  year  (yr).  and  opportunity  costs 
(which  include  structural  refit  costs 
needed  to  meet  the  HBL  requirement)  of 
$1  to  $3  million  per  vessel.  Another 
comment  supplied  shutout  percentages 
for  product  vessels  carrying  heavy 
(bunker  C).  medium  (diesel  oil),  and 
light  (gasoline)  cargoes,  using  three 
different  variations  of  structural 
measures.  According  to  their 
calculations,  shutout  using  HBL  only 
would  equal  5.5  percent  for  heavy  cargo. 

19.5  percent  for  medium  weight  cargo, 
and  38  percent  for  light  cargo.  Clean 
ballast  tanks  (CBT)  with  HBL  would 
impose  cargo  shutouts  of  29  percent. 

41.6  percent,  and  50  percent, 
respectively.  Ballasted  empty  wing 
tanks  with  HBL  would  result  in 
shutouts  amounting  to  53.6  percent. 
59.2  percent,  and  64.5  percent, 
respectively. 

A  comment  estimated  that  crude- 
carrying  U.S.  MARPOL  73/78  vessels 
ranging  from  5,000  to  49,000  dwt  would 
experience  shutouts  of  113,077  LT/yr, 
and  refit  costs  of  $1  to  $3  million  per 
vessel  following  the  implementation  of 
structural  measures.  For  crude-carrying 
tankers  of  the  50,000  to  89,000  dwt 
category,  shutouts  were  approximated  at 
326,195  LT/yr,  with  refit  costs  again 
ranging  from  $1  to  $3  miUion  per  vessel. 
Crude-carrying  vessels  operating  in  the 
90,000  to  199,000  dwt  range  were 
estimated  to  potentially  experience 
shutout  amounts  of  724,655  LT/yr  and 
refit  costs  of  $1  to  $3  million  per  vessel 
following  implementation  of  structural 
measures.  For  those  crude-carrying 
vessels  comprising  200,000  dwt  or 
greater,  a  comment  indicated  that 
shutout  would  amount  to  861,785  LT/yr 
plus  $1  to  $3  million  in  refit  costs  per 
vessel. 

Two  comments  supplied  information 
relating  to  the  international  MARPOL 
73/78  fleet.  For  product -carrying  vessels 
of  30,000  to  49,000  dv^,  a  cargo  shutout 
cost  was  calculated  to  be  $300,000  per 
year  (or  $1.5  million  for  the  remainder 
of  the  ship's  life).  For  parcel  tankers 
operating  in  the  5,000  to  29,000  dwt 
category,  cargo  shutout  was  estimated  at 
34  percent  for  the  implementation  of 
HBL,  plus  10  percent  for  the 
implementation  of  PL/Spaces  when 
required,  while  refit  costs  amounted  to 
an  average  $7.4  million  per  vessel. 
Calculations  submitted  for  parcel 
tankers  operating  in  the  30,000  to 
49,000  dwt  category,  showed  34  percent 


shutout  using  HBL,  plus  an  additional 
10  percent  for  PL/Spaces  where 
required,  with  refit  costs  averaging 
$11.9  million  per  vessel. 

For  this  final  rule,  the  Coast  Guard 
reassessed  the  costs  and  benefits  of 
implementing  HBL  on  the  MARPOL  73/ 
78  tankship  fleet.  A  range  of  cargo 
shutout  amounts  was  used  to 
demonstrate  the  variance  between  the 
cost  of  implementing  HBL  on  crude- 
carrying  and  product-carrying  vessels. 
Per  vessel,  per  voyage  cargo  shutout 
estimates  for  implementing  HBL  in  this 
final  assessment  also  varied  depending 
on  a  vessel's  deadweight  tonnage,  and 
ranged  from  $151,000  to  $2.4  million. 
The  Coast  Guard  recognizes  that  the 
assessment  for  the  SNPRM  did  not 
include  a  refit  cost  for  MARPOL  73/78 
vessels.  Onetime  refit  costs  to  MARPOL 
73/78  vessels  for  swash  bulkheads  or 
other  associated  structural  changes  were 
added  to  the  cost  estimates  for  this  final 
assessment.  This  onetime  refit  cost  was 
assumed  for  MARPOL  73/78  vessels 
between  5,000  and  50,000  dwt  in  order 
to  account  for  the  practical  application 
of  HBL  to  these  smaller  tankships. 
which  would  necessarily  have  to  fit 
some  proportion  of  PL/Spaces  to 
account  for  the  high  shutout 
consequences  of  HBL.  Refit  costs  were 
not  included  for  larger  MARTOL  73/78 
vessels  because  it  was  assumed  that 
these  vessels  have  sufficient  CBT  or  PL/ 
Spaces  to  practically  apply  HBL, 
assuming  the  cargo  shutout  amounts 
estimated  in  this  final  rule's  regulatory 
assessment. 

(d)  Tank  Barges:  One  comment 
estimated  that  for  tank  barges,  the 
installation  of  PL/Spaces  would  impose 
average  costs  of  $3  million  per  tank 
barge,  while  the  implementation  of  HBL 
would  reduce  cargo  capacity  by  33  to  50 
percent,  and  in  some  cases,  100  percent 
per  barge.  This  comment  went  on  to 
explain  that  such  cost.s  are  not  readily 
absorbed,  and  are  even  exacerbated  by 
the  limited  service  life  remaining  for 
some  of  these  barges,  the  enormous 
capital  expenditure  necessitated  by  the 
OPA-mandated  transition  to  double 
hulls,  and  the  diminution  in  value  of 
the  existing  barge  fleet  brought  on  by 
the  OPA-mandated  replacement 
schedule.  Another  comment  surmised 
that  is  was  not  technologically  feasible 
for  barges  to  meet  the  requirements  of 
PL/Spaces  or  HBL  without  eliminating 
cargo  tanks  or  performing  major 
modifications  at  a  significant  cost.  This 
comment  estimated  that  PL/Spaces 
would  reduce  cargo  capacity  by  25 


percent  on  barges  with  three 
longitudinal  bulkheads,  while  HBL 
would  impose  a  cargo  shutout  of  50 
percent  for  barges  with  one  longitudinal 
bulkhead.  In  addition,  the  costs  of 
installing  longitudinal  bulkheads  were 
estimated  at  $800,000  to  $1.2  million 
per  barge,  ballast  systems  and  tank 
coatings  at  $400,000  to  $500,000  per 
barge,  and  opportunity  costs  at  $600,000 
to  $800,000  per  barge.' 

The  Coast  Guard  reviewed  and 
reassessed  the  cost  for  U.S.  tank  barge 
owners  to  comply  with  PL/Spacing 
requirements  using  either  added 
bulkheads  or  existing  tanks,  and  HBL 
requirements,  "i  ue  costs  analyzed  for  the 
PL/Space  options  were  similar  to  those 
used  in  the  SNPRM  assessment,  but  the 
costs  studied  for  HBL  measures  were 
estimated  by  using  figures  provided  in 
the  comments.  The  phase-out  dates  for 
these  barges  were  also  factored  into  this 
cost  analysis,  along  with  costs  similar  to 
those  incurred  by  the  pre-MARPOL 
Heet.  Through  this  final  rule,  the  Coast 
Guard  verifies  that  because  of  the  high 
cost  of  implementing  structural 
measures  on  tank  barges,  such  measures 
are  not  economically  feasible. 

Final  Rule  Cost  Assessment 

The  cost  assessment  for  this  final  rule, 
as  presented  in  Table  1.  provides  an 
estimate  of  costs  for  each  tank  vessel 
category  (pre-MARPOL  or  MARPOL  73/ 
78)  and  deadweight  tonnage  range.  In 
general,  these  costs  were  calculated 
using  a  methodology  similar  to  that 
done  for  the  SNPRM  assessment. 
However,  additional  analyses  were  used 
to  calculate  the  projected  costs  of 
several  variations  of  measures 
researched  for  the  SNPRM  including:  (1) 
Implementation  of  Regulation  13G  on 
the  pre-MARPOL  fleet  in  1997.  1998,  or 
1999;  (2)  implementation  of  Regulation 
13G  on  the  pre-MARPOL  fleet  using  the 
same  timeline  mandated  by  that 
regulation;  (3)  implementation  of  the 
HBL  alternative  allowed  under 
Regulation  13G  on  the  pre-MARPOL 
fleet;  and  (4)  implementation  of  HBL  on 
tank  barges.  An  estimated  range  of  costs 
was  also  developed  to  represent  the 
difference  in  cargo  shutout  amounts 
attributable  to  vessels  carrying  crude 
oils  (low  number)  and  vessels  carrying 
lighter  products  (high  number).  As  a 
summary,  the  present-value  cost  of 
implementing  certain  structural 
measures  in  1997  is  presented  in  Table 
1. 
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Table  1:  Cost  Due  to  Certain  Structural  Measures 

Estimated  Present  Value  Cost  in  Millions  for  Single-Hull  Fleet  (1997  through  2015)* 
Cost  Range  Represents  Variation  in  Cargo  Shutout  to  Reflect  Crude  or  Product  Cargos 


Deadweight 
Tonnage 
(x  1,000) 

Pre-MARPOL                                                | 

P/L  Spaces  with  Ballast 

HBLtomeetl3G(7) 

International 
$262.7.  -  $338.4 

U.S.  Coastal 
$26.3- $34.1 

International 
$50.5  -  $378.4 

U.S.  Coastal 
$5.3  -  $39.4 

5-29 

30-49 

$125.1 -$141.6 

$13.7 -$15.7 

$22.1 -$166.0 

$2.8  -  $20.7 

50-89 

$63.2 -$71.0 

$7.2  -  $8.2 

$10.2-577.2 

$1.4 -$10.8 

90-199 



$21.3 -$23.1 

$4.2 -$10.5 

90-144 

$91.6 -$99.7 



$16.3 -$40.8 



145-199 

$6.7  -  $7.2 

$1.6 -$3.2 

200+ 

$159.1  -$171.6 

$11.5-$12.5 

$17.9 -$35.7 

$2.1 -$5.2 

Total 

$708.4  -  $829.5 

$80.0 -$93.6 

$118.6 -$701.3 

$15.8 -$86.6 

Deadweight 
Tonnage 
(x  1,000) 

MARPOL  73/78 

HBLtomeet  13G(7) 

International 
$186.9 -$314.6 

U.S.  Coastal 
$22.5 -$93.1 

5-49 

50-89 

$270.4  -  $339.9 

$10.6 -$16.2 

90-  199 

$30.4-539.7 

90-144 

$261.7 -$319.8 



145-199 

$49.6  -  $60.6 

200+ 

$116.3 -$142.2 

$10.6-513.0 

Total 

$884.9 -$1,177.1 

574.1  -$162.0 

Deadweight 
Tonnage 
(X  1,000) 

U.S.  Tank  Barges 

PL/Spaces 

Refit 

$148.4 -$160.4 

PUSpaces  using 

Cargo  Tanks 

$48.9 -$216.6 

HBL 
$14.0 -$140.5 

5-29 

30+ 

$54.0  -  $66.6 

$58.8 -$142.5 

$19.0 -$126.5 

Total 

$202.4  -  $227.0 

$107.7 -$359.1 

$33.0  -  $267.0 

*  In  accordance  with  Office  of  Management  and  Budget  guidance  costs  and  benefits  have  been  discounted  by  7% 
back  to  1990. 
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Benefits 

The  benefit  analysis  for  this  final 
assessment,  in  general,  uses  a 
methodology  similar  to  that  used  in  the 
SNPRM  for  evaluating  the  incremental 
reduction  in  volume  of  oil  spilled  as  a 
result  of  structural  measiues.  Although 
effectiveness  ratios  for  international  pre- 
MARPOL  vessels  were  reevaluated 
based  on  the  implementation  of 
Regulation  13C,  other  effectiveness 
ratios  remained  the  same  as  those 
reported  in  the  SNPRM  assessment. 
However,  the  volume  of  oil  spilled  due 
to  accidents  was  estimated  based  on 
revised  historical  oil  spill  data 
reflecting:  (1)  The  accident  history  of 
single-hull  tankships  since  the 
enactment  of  OPA  90;  (2)  the 
anticipated  reduction  in  oil  spills  due  to 
the  effect  of  the  operational  measures 
final  rule  on  the  frequency  and  severity 
of  future  accidents;  and  (3)  the 
elimination  of  operational  discharge 
benefits  from  the  calculation,  since 
operational  discharge  is  not  allowed  in 
U.S.  navigable  waters. 

Benefit  Comments  on  the  SNPRM 
Regulatory  Assessment 

Six  comments  included  remarks 
regarding  the  potential  environmental 
benefits  that  may  result  from  the 
implementation  of  structural  measures. 
Three  comments  urged  the  Coast  Guard 
to  provide  equal  or  greater  consideration 
to  the  environmental  benefits  derived 
from  the  use  of  structural  measures.  Yet 
another  comment  contended  that  the 
SNPRM  regulatory  assessment  failed  to 
properly  assess  the  benefits  of  the 
measures  considered,  citing  the  Coast 
Guard's  failure  to  state  the  value  of 
avoiding  spills  in  comparable  terms 
such  £is  cleanup  costs,  natural  resource 
damages,  restoration  costs,  and 
commercial  and  recreational  losses. 
Another  comment  urged  the  Coast 
Guard  to  include  the  potential  reduction 
of  both  environmental  and  economic 
damages  from  oil  not  spilled  in  its 
regulatory  analysis. 

Although  the  Coast  Guard  recognizes 
the  value  of  assessing  benefits  in  terms 
of  the  cost  of  third-party  cleanup  and 
damage  to  natural  resources,  the  Coast 
Guard,  for  all  OPA  90  rulemakings,  has 
reviewed  benefits  from  the  perspective 
of  the  amount  of  oil  not  spilled,  rather 
than  a  dollar  value  figure.  Details  on  the 
extensive  work  that  NOAA  has  done  on 
this  subject  can  be  found  in  its  final  rule 
entitled,  "Natural  Resource  Damage 
Assessments"  published  in  the  Federal 
Register  on  January  5, 1996  (61  FR  440). 
When  calculating  benefits  using  NOAA 
natural  resource  guidance,  a  wide  range 
of  benefits  can  be  estimated  depending 


on  the  sensitivity  of  the  habitat, 
restoration  costs,  compensable  value, 
and  damage  assessment  costs.  However, 
the  inclusion  of  these  factors  would  not 
significantly  increase  the  benefits 
resulting  from  the  implementation  of 
structural  measures  to  make  them  cost- 
effective. 

The  remaining  comments  minimized 
the  potential  benefits  that  may  arise 
from  the  use  of  structiu^l  measures,  and 
essentially  concluded  that  structural 
measures  would  contribute  little  to  the 
reduction  of  oil  spill  voliune  in  U.S. 
waters.  One  comment  noted  that  the 
environmental  benefits  resulting  from 
the  implementation  of  PL/Spaces  would 
likely  be  minimal  because  the  most  cost- 
effective  location  for  such  spaces,  the 
vessel's  mid-body,  would  not  provide 
adequate  protection  to  the  fore  and  aft 
sections  of  the  vessel,  which  are  the 
areas  most  likely  to  sustain  damage  in 
collisions.  Another  comment  contended 
that  the  Coast  Guard  overestimated 
operational  discharge  benefit  amounts 
by  wrongly  assuming  that  foreign 
tankers  are  not  operating  to  the  same 
operational  discharge  criteria  as  U.S. 
tankers,  explaining  that  discharge 
criteria  established  by  the  1973 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships  was 
brought  into  force  in  the  late  1970s  and 
applies  to  over  90  percent  of  the  world's 
tanker  tonnage.  Two  comments  argued 
that  the  Coast  Guard  overestimated 
benefits  for  pre-MARPOL  vessels  by 
using  the  MARPOL  73  maximum 
allowable  discharge  amounts  and 
underestimated  the  operational 
discharge  benefits  from  MARPOL  73/78 
vessels,  which  were  incorrectly 
assumed  to  have  no  discharges.  One  of 
these  comments  questioned  the  Coast 
Guard's  incorporation  of  operational 
discharges  into  the  regulatory 
assessment  for  the  SNPRM  in  the  first 
place,  because  all  operational  discharge 
is  forbidden  in  U.S.  waters.  Therefore, 
the  comment  asserted  that  the  quantities 
of  unspilled  oil  occurring  from 
operational  discharge  were  significantly 
overestimated  in  the  SNPRM  regulatory 
assessment  and  should  be  removed  from 
the  benefit  calculations.  The  other 
comment  calculated  that  the  quantity  of 
oil  not  spilled  from  operational 
discharges  from  pre-MARPOL  vessels 
when  converting  to  SBT/CBT  was 
overestimated  by  the  Coast  Guard  by  a 
factor  of  10  to  20. 

A  total  of  nine  comments  challenged 
the  Coast  Guard's  use  of  pre-OPA  90  oil 
spill  data  in  the  regulatory  assessment 
for  the  SNPRM,  primarily  on  the 
grounds  that  it  did  not  refiect  the 
significant  gains  achieved  in  oil  spill 
reduction  within  recent  years.  In 


addition,  several  comments 
recommended  that  the  Coast  Guard 
consider  the  following  when  reviewing 
post-OPA  90  data:  oil  released  from 
accidents,  instead  of  oil  released  from 
operational  discharges;  and,  accident 
data  involving  groundings  or  structural 
failures.  In  contrast,  other  comments 
stated  that  the  Coast  Guard  should 
specifically  exclude  the  following  data 
from  the  economic  assessment  for 
structural  measures:  spill  data  in 
international  waters;  lightering  zone 
data;  and  barge  and  tanker  spill  data 
unrelated  to  groundings,  coUisions,  and 
structural  failures. 

The  Coast  Guard  has  extensively 
reassessed  the  anticipated  benefits  for 
structural  measures  in  this  final  rule. 
This  reassessment  was  done  because  the 
Coast  Guard  recognized  the  substantial 
decrease  in  oil  spill  volume  from  the 
tank  vessel  industry  since  1990.  The 
Cost  Guard  agrees  that  oil  spill  amounts 
attributed  to  operational  discharges 
should  not  be  included  as  a  benefit  for 
structural  measures.  The  Coast  Guard 
deems  this  final  rule  benefit  assessment 
a  reasonable  estimate  of  oil  outflow 
reduction  amounts  achieved  through  the 
implementation  of  structural  measures. 

Final  Rule  Benefit  Assessment 

Oil  spill  amounts  attributed  to  single- 
hull  tankships  and  tank  barges  during 
the  5-year  period  of  1990  through  1994 
were  taken  from  the  regulatory 
assessment  for  the  operational  measures 
final  rule  if  the  spills  were  caused  by 
groimdings,  collisions,  or  structural 
failures.  Based  on  this  accident  data,  an 
average  annual  oii  spill  amount  from 
single-hull  tankships  was  estimated  at 
11.52  barrels  per  vessel.  The  average 
annual  oil  spill  amount  from  single-hull 
tank  barges  over  5,000  GT  was  estimated 
to  be  72.4  barrels  per  barge.  Using  a 
combination  of  the  phase-out  schedule 
and  the  build  dates  of  the  affected  vessel 
population,  as  calculated  in  the  SNPRM 
assessment,  an  estimated  present  value 
of  oil  spilled  due  to  groundings, 
collisions,  or  structural  failures  was 
calculated  to  be  52,369  barrels  for 
single-hull  tankships  and  21,487  barrels 
for  barges.  Based  on  anticipated  oil  spill 
prevention  resulting  from  the 
implementation  of  operational 
measures,  this  present  value  oil  spill 
amount  was  reduced  appropriately  and 
estimated  to  be  between  16,768  and 
32,520  barrels  spilled  between  1997  and 
2015  for  tankships  and  between  18,055 
and  19,865  barrels  spilled  for  tank 
barges.  The  average  of  this  present  value 
oil  spill  amount  was  then  proportioned 
out  between  the  four  tankship  categories 
based  on  vessel  population  as  follows: 
(1)  International  pre-MARPOL  (11.735 
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barrels);  (2)  U.S.  pre-MARPOL  (558 
barrels):  (3)  International  MARPOL  73/ 
78  (11.742  barrels);  and  (4)  U.S. 
MARPOL  73/78  (608  barrels).  For  U.S. 
and  international  tank  barges,  the 
average  present  value  of  18,960  barrels 
spilled  was  used  in  this  analysis.  As 
done  in  the  SNPRM,  the  U.S.  fleet 
consists  of  vessels  that  only  operate  in 
U.S.  coastwise  trade.  If  a  U.S.  flagged 
vessel  also  trades  between  Internationa! 
ports,  it  was  accounted  for  in  the 
international  population. 

To  estimate  benefits  in  terms  of  oil 
unspilled,  each  structural  measures 
ability  to  reduce  oil  outflow  in  a 
grounding,  collision,  or  structural 
failure  accident  was  calculated  and 
translated  into  an  effectiveness  ratio 
similar  to  those  developed  for  the 


SMPRM  assessment.  This  effectiveness 
ratio  was  then  multiplied  by  the 
anticipated  annual  oil  spill  amount  for 
each  of  the  three  accident  types  to 
calculate  the  anticipated  benefits  of  the 
implementation  of  structural  measures. 

Because  comments  received  on  the 
SNPRM  stated  that  the  cost  to  benefit 
ratio  was  disproportionate  for  smaller 
tankship  operations,  anticipated  oil  spill 
benefits  were  further  broken  down  by 
deadweight  tonnage.  Benefits  were  also 
calculated  for  pre-MARPOL  fleets  where 
HBL  was  instituted  to  meet  the 
requirements  of  Regulation  13G.  The 
Coast  Guard  recognizes  that  PL/Spaces 
must  be  ballasted  down  in  order  to 
provide  oil  outflow  benefits,  despite  the 
fact  that  Regulation  13G  does  not 
articulate  this  requirements. 


Consequently,  for  this  final  rule 
assessment,  benefits  for  the  measure 
combining  PL/Spaces  and  HBL  were 
calculated  based  on  the  assumption  that 
the  spaces  were  ballasted  down.  The 
benefits  estimated  for  this  final  rule  are 
significantly  less  than  those  estimates 
used  in  the  SNPRM,  because  the 
recalculation  of  benefits  did  not  include 
consideration  of  operational  discharge 
benefits  for  pre-MARPOL  vessels,  and 
because  the  spill  history  used  for  all 
tankships  reflects  post-OPA  90  accident 
data.  Table  2  is  a  summary  of  the 
present- value  benefits  estimated  for  this 
final  rule  with  respect  to  vessel  type  and 
deadweight  tonnage  based  on  an 
implementation  date  of  1997. 
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Table  2:  Benefits  Due  to  Certain  Structural  Measures 

Average  Present  Value  Barrels  Unspilled  (1997  through  2015)* 

Deadweight 
Tonnage 
(X  1,000) 

Pre-MARPOL 

P/L  Spaces  with  Ballast 

HBLtomeet  13G(7) 

International 

1,525.5 

U.S.  Coastal 
61.8 

International 

572.7 

U.S.  Coastal 

23.6 

5-29 

56-40 

576.7 

24.3 

292 

12.6 

50-89 

304.7 

16.9 

154.2 

5.1 

90-199 



26.0 

10.7 

90-144 

260.3 



115.6 



145-199 

8.1 



3.5 



20(H 

414.2 

12.3 

137.2 

4.1 

Total 

3,089.5 

141.3 

1,275.2 

56.1 

Deadweight 
Tonnage 
(xl,000) 

MARPOL  73/78 

HBLtomeet  13G(7) 

International 
513.0 

U.S.  Coastal 

27:3 

5-49 

50-89 

583.9 

11.0 

90-199 



36.9 

90-144 

391.7 

145  -199 

57.5 



200+ 

159.3 

7.3 

Total 

1,705.4 

82.5 

Deadweight 
Tonnage 
(X  1,000) 

U.S.  Tank  Barees 

PUSpaces 

Refit 

3,925.0 

PUSpaces  using 

Cargo  Tanks 

3,925.0 

1,473.4 

5-29 

30+ 

1,442.7 

1,442.7 

1,125.0 

Total 

5,367.70 

5,367.70 

2,598.40 

•  In  accorxlance  with  current  Office  of  Management  and  Budget  guidance  program  costs  and  benefits  are 
discourrted  at  7%  back  to  1990. 
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Cost-Benefit 

Cost-benefit  calculations  were 
completed  using  the  revised  cost  and 
benefit  estimates  calculated  for  each 
structural  measure.  Based  on  the  cost- 
benefit  analysis  p)erformed  for  this  final 
rule,  structural  measures,  in  particular, 
pose  the  greatest  economic  challenge  to 
the  U.S.  coastal  fleets.  Post  OPA-90 
benefits  combined  with  the  high  cost  to 
U.S.  coastal  vessels  to  refit  PL/Spaces  or 
to  implement  HBL  requirements  that 
meet  Regulation  130  requirements  make 
the  cost-effectiveness  of  implementing 
structural  measures  on  these  vessels 
questionable.  In  addition,  given  the 
disproportionate  cost  impact  of 
structural  measures  on  that  portion  of 
the  fleet  operating  as  small  product 
tankers  crucial  to  certain  ports, 
economically  feasible  structural 
measures  for  these  vessels  cannot  be 
attained. 

Cost-Benefit  Comments  on  the  SNPRM 
Regulatory  Assessment 

The  Coast  Guard  received  six 
comments  on  the  cost-effectiveness  of 
implementing  structural  measures.  One 
comment  estimated  that  a  refinement  of 
the  SNPM  regulatory  assessment  using 
post-OPA  90  data,  excluding  operational 
discharges  in  whole  or  in  part  (since 
such  discharges  occur  far  from  U.S. 
waters  in  amounts  substantially  less 
than  assumed  in  the  SNPRM  regulatory 
assessment),  and  including  the  cost  of 
f.tting  PL/Spaces  to  pre-MARPOL 
tankers  (since  many  vessels  can  satisfy 
the  requirements  of  Regulation  1 3G 
using  light-loading  only),  would  result 
in  costs  in  excess  of  $50,000  per  barrel 
of  oil  not  spilled,  as  opposed  to  actual 
spill  costs  of  $2,000  to  $10,000  per 
barrel  spilled.  Another  company 
evaluated  the  true  cost-benefit  of 
implementing  structural  measures  to 
their  corporation  in  light  of  the 
company's  historical  non-spill 
performance.  Based  upon  their 
calculations,  a  3-year  phase-in  period 
would  result  in  cargo  shutout  and 
onetime  modification  costs  totaling 
$17.7  million  for  their  fieet  of  product 
and  crude-carrying  vessels,  while  the 
net  present  value  cost  per  barrel  of 


spilled  oil  avoided  would  be  $1  million 
per  barrel.  Consequently,  this  comment 
estimated  the  potential  cost  to  this 
particular  corporation  as  being  28  to  84 
times  greater  than  that  indicated  in  the 
SNPM  regulatory  assessment.  Another 
comment  provided  extensive 
documention  and  analysis  on  the  cost- 
effectiveness  of  the  proposed  measures 
by  using  oil  spill  data  from  1991 
through  1994.  estimating  the  operational 
discharge  benefits  based  on  actual 
ves.sel  discharge  records,  and  including 
an  estimate  of  clean-up  and  retribution 
costs.  Using  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
damage  assessment  and  restoration 
settlement  data  and  oil  spill  data  from 
spills  recorded  within  U.S.  waters  in  the 
Oil  Spill  Intelligence  Report,  this 
comment  estimated  that  the  average 
damage  amount  per  barrel  should  be 
$18,580,  and  explained  that  in  order  for 
a  requirement  to  be  cost-effective,  its 
cost-benefit  should  be  less  than  this 
amount.  According  to  this  comments 
analysis,  no  structural  requirement  is 
cost-effective. 

The  Coast  Guard  agrees  with  the 
comments  and  has  calculated  the 
benefits  for  this  final  rule  using  post- 
OPA  90  accident  data  and  excluding  the 
benefits  gained  from  eliminating 
operational  discharges.  The  recalculated 
benefits  for  this  final  rule  do  not  include 
estimates  in  terms  of  the  amount  of 
money  saved  by  eliminating  oil  spill 
clean-up  costs.  To  remain  consistent 
with  all  other  OPA  90  assessments,  the 
Coast  Guard  has  considered  benefits  in 
terms  of  oil  unspilled.  Because  the  cost- 
benefit  ratios  presented  in  this  final  rule 
are  much  higher  than  $2,000  or  $18,580 
per  barrel  as  referenced  in  the 
comments,  the  Coast  Guard  deems  that 
even  if  clean-up  cost  savings  were 
included  in  this  cost-benefit  analysis, 
the  cost-benefit  ratios  would  not  fall 
below  these  thresholds. 

Three  more  comments  specifically 
discouraged  the  Coast  Guard  from 
implementing  the  least  costly  structural 
measure.  Two  of  these  comments  noted 
that  the  Coast  Guard  proposed  PL/ 
Spaces  in  light  of  its  low  cost,  despite 
findings  that  another  ahemative 
requiring  HBL  would  prevent  the 


spillage  of  significantly  more  oil. 
Specifically,  the  comment  estimated 
that  the  HBL  alternative  would  present 
spillage  of  164,000  barrels  of  oil  which 
is  nearly  8  times  the  21,000  barrels  of 
spillage  prevented  by  PL/Spaces.  One  of 
the  comments  also  conceded  that  the 
HBL  alternative  would  cost 
approximately  $3  billion  to  implement 
from  1998  to  2015.  which  amounts  to 
nearly  5  times  the  estimated  cost  of 
implementing  PL/Spaces,  $579  million, 
but  explained  that  as  compared  to  the 
cost  of  cleanup  under  California  law. 
$18,900  per  barrel,  the  feasibility  of  HBL 
in  terms  of  avoided  costs  is 
economically  favorable. 

The  Coast  Guard  has  reassessed  the 
cost  to  benefit  ratio  for  various 
structural  measures.  The  costs  for  this 
final  assessment  closely  correlate  the 
costs  used  in  the  SNPRM  assessment; 
however,  the  benefits  have  been 
significantly  reduced,  and  no  longer 
correlate.  If  the  cost  to  benefit  ratio  of 
$18,900  per  barrel  of  unspilled  oil  is 
compared  to  this  final  rule  assessment, 
none  of  the  measures  can  be  deemed 
cost-effective.  However,  the  Coast  Guard 
determination  of  economic  infeasibility 
is  not  based  solely  on  the  dollar  per 
barrel  unspilled  ratio.  While  the 
numbers  certainly  support  a 
determination  of  economic  infeasibility, 
the  impact  on  small  entities  and 
geographic  areas  dependent  on  a  single 
oil  source  also  weighted  in  favor  of  this 
decision. 

Final  Rule  Cost-Benefits 

The  Coast  Guard  has  extensively 
researched  both  the  cost  and  the 
resultant  benefits  of  implementing 
structural  measures  on  single-hull  tank 
vessels.  In  accordance  with  current 
Office  of  Management  and  Budget 
guidance,  program  costs  and  benefits  are 
discounted  at  7  percent  back  to  1990.  A 
summary  of  the  cost -benefit  ratios, 
which  were  computed  by  dividing  the 
cost  of  each  structural  measure  by  its 
associated  benefit,  it  presented  in  Table 
3,  and  reflects  a  1997  implementation 
date.  These  ratios  are  categorized  by 
international  and  U.S.  coastal  fleets. 
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Table  3:  Cost  -  Benefit  Due  to  Certain  Structural  Measures 

Estimated  Present  Value  Cost-Benefit  in  Etollars  per  Barrel  Unspilled  (in  Thousands) 
Single- Hull  Fleet  with  an  Implementation  date  of  1997* 


Deadweight 
Tonnage 
(x  1,000) 

Pre-MARPOL 

P/L  Spaces  with  Ballast 

HBLtomeet  13G(7) 

International 
$172.2 -$221.8 

U.S.  Coastal 
$425.6 -$55 1.8 

International 
$88.2  -  $660.7 

U.S.  Coastal 
$224.6 -$1,669.5 

5-29 

30-49 

$216.9 -$245.5 

$563.8 -$646.1 

$75.7 -$568.5 

$222.2 -$1,642.9 

50-89 

$207.4 -$233.0 

$426.0  -  $485.2 

$66.1 -$500.6 

$274.5 -$2,1 17.6 

90-199 



$819.2 -$888.5 



$392.5 -$981.3 

90-144 

$351.9 -$383.(3 



$141.0 -$352.9 



145-199 

$827.2  -  $888.9 



$457.1 -$914.3 



200+ 

$384.1 -$414.3 

$935.0 -$1,016.3 

$130.5 -$260.2 

$512.2 -$1,268.3 

Averaged  Total 

$248.9 

$614.3 

$321.5 

$912.7 

Deadweight 
Tonnage 
(x  1,000) 

MARPOL  73/78 

HBLtomeetl3C}(7) 

International 
$364.3 -$613.3 

U.S.  Coastal 
$824.2 -$3410.3 

5-49 

50-89 

$463.1 -$582.1 

$963.6 -$1,472.7 

90-  199 

$823.8 -$1,075.9 

90-144 

$668.1 -$816.4 



145-199 

$862.6 -$1,053.9 



20(H 

$730.1 -$892.7 

$1,452.1 -$1,780.8 

Averaged  Total 

$604.6 

$1,430.9 

Deadweight 
Tonnage 
(x  1,000) 

U.S.  Tank  Barges 

PL/Spaces 

Refit 
$37.8  -  $40.9 

PL/Spaces  using 
Cargo  Tanks 

$12.5 -$55.2 

HBL 
$9.5  -  $95.3 

5-29 

30+ 

$37.4  -  $46.2 

$40.8  -  $98.8 

$16.9 -$112.4 

Averaged  Total 

$40.0 

$43.5 

$57.70 

•  In  accordance  with  Office  of  Management  and  Budget  guidance  costs  and  benefits  have  been  discounted  by  7% 
back  to  1990. 
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An  analysis  of  the  cost  to  benefit  ratio 
for  requiring  implementation  of 
Regulation  13G  on  pre-MARPOL 
tankships  on  the  same  timeline  as 
required  by  Regulation  13G  (25  years 
after  the  vessel's  build  date)  was  also 
completed  for  this  final  rule  regulatory 
assessment.  Because  those  pre-MARPOL 
vessels  on  international  routes  were 
assumed  to  comply  with  this 
requirement,  no  cost  or  benefit  was 
assigned  to  these  vessels  for 
implementing  this  requirement.  The 
cost  for  implementing  Regulation  13G 
on  pre-MARPOL  tanJcships  was 
estimated  to  be  $13.5  million  and  would 
he  placed  solely  on  those  tankships 
operating  on  U.S.  coastal  routes  until 
2015.  The  benefit  from  this  requirement 
was  not  specifically  calculated.  The 
Coast  Guard  estimated  a  benefit  lower 
than  the  attained  by  the  HBL 
requirement  on  U.S.  coastal  pre- 
MAJIPOL  tankships  because  the 
implementation  date  would  be  later 
than  1997  (the  date  assiuned  for  the 
HBL  calculations).  Therefore,  the  cost- 
benefit  to  the  U.S.  coastal  fleet  would  be 
higher  than  $240,642  per  barrel  of 
unspilled  oil.  Because  the  financial 
burden  of  this  measure  reduces  the 
ability  of  U.S.  ships  to  compete  with 
foreign  shipping  interests  and  the  cost- 
benefit  ratio  is  extremely  high,  the  Coast 
Guard  deems  this  measure  to  be 
economically  infeasible. 

Similar  cost-benefit  calculations  were 
also  conducted  for  varying 
implementation  years  ranging  from  1998 
to  2001.  These  calculations  show  that 
the  cost-benefit  ratio  becomes  higher 
with  each  implementation  year 
proposed  due  to  the  short  benefit  time- 
frame resulting  bom  the  aggressive 
vessel  phase-out  schedule  created  by 
OPA  90.  The  inability  to  recoup 
financial  losses,  as  well  as  the 
effectiveness  of  operational  measures  for 
existing  tank  vessels  for  reducing  oil 
spills,  supports  a  determination  that  the 
costs  of  structural  measures  outweigh 
the  benefits. 

The  total  present  value  cost  of 
structiu^  measures  over  the  18-year 
period  of  this  final  rule  would  range 
from  $896  milUon  to  $1.1  billion.  Total 
present  value  of  the  benefits  for 
structural  measures  over  the  18- year 
period  of  this  final  rule  would  range 
from  5.718  to  10.386  barrels  of  unspilled 
oil.  As  a  benchmark  for  this  analysis, 
the  Coast  Guard  used  cost-benefit  of 
$24,000  per  barrel  of  unspilled  oil. 
which  was  the  estimated  cost-benefit  of 
the  double  hull  requirements  mandated 
by  OPA  90  in  Section  4115(a)  to  which 
these  interim  requirements  are  linked. 
Because  the  cost-benefit  estimates  for 
the  measures  are  well  over  $24,000  per 


barrel  of  unspilled  oil,  and  the  measures 
would  impose  substantial  costs  to  the 
industry  over  the  estimated  18-year 
period,  no  measiues  are  required.  Some 
regulatory  text  is  contained  in  this  final 
rule  to  clearly  indicate  that  the  Coast 
Guard  considers  the  operational 
measures  and  lightering  equipment 
requirements  to  be  the  only  feasible 
interim  requirements  for  existing  tank 
vessels  without  double  hulls,  and  that 
these  requirements,  as  promulgated, 
satisfy  section  4115(b)  of  OPA  90. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601,  ef  seq.).  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include:  (1)  Small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields;  and  (2) 
governmental  jurisdictions  w'*ii 
populations  of  less  than  50,000.  The 
Coast  Guard  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  no 
structural  measures  are  being  imposed 
in  this  rule.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C.  601, 
et  seq.]  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandate 

Under  the  Unfunded  Mandates 
Reform  Act  (Pub.  L.  104-4).  the  Coast 
Guard  must  consider  whether  this  rule 
will  result  in  an  annual  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation).  The  Act  also  requires  (in 
Section  205)  that  the  Coast  Guard 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and. 
from  those  alternatives,  select  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

After  extensive  review  of  several 
alternatives,  all  with  varying  cost  and 
effectiveness  ratings,  the  Coast  Guard 
has  determined  that  no  structural 
measures  are  cost-effective,  and  is 
therefore  not  requiring  any  in  this  rule. 
Consequently,  this  rule  will  not  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 


Collection  of  Information 

This  rule  contains  no  coUection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
35Q1.  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  imder  the  principles  and  criteria 
contained  in  Executive  Order  12612 
(October  26, 1987)  and,  because  of  the 
long-standing  and  judicially  recognized 
need  for  uniform  rules  regulating  the 
design  and  construction  of  vessels 
engaged  in  interstate  and  international 
commerce,  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  preparation  of  an 
Environmental  Impact  Statement  was 
not  necessary.  As  discussed  in  the 
Enviroiunental  Assessment,  the  final 
rule's  Regulatory  Assessment,  and  the 
Operational  Measures  final  rule 
Regulatory  Assessment  provide 
sufficient  evidence  and  analysis  for 
determining  that  structural  measures  are 
not  economically  feasible;  and  therefore, 
should  not  be  promulgated  under 
Section  4115(b)  of  OPA  90.  Because  no 
structiual  measures  are  required,  an 
Environmental  Imjjact  Statement  is  not 
required  imder  the  National 
Environmental  Policy  Act.  An 
Environmental  Assessment  and  a 
Finding  of  No  Significant  Impact  are 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  157 

Cargo  vessels.  Oil  pollution, 
Rep>orting  and  recordkeeping 
requirements. 

For  the  reason  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
157  as  follows: 

PART  157— RULES  FOR  THE 
PROTECTION  OF  THE  MARINE 
ENVIRONMENT  RELATING  TO  TANK 
VESSELS  CARRYING  OIL  IN  BULK 

1.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3703. 
3703a  (note);  49  CFR  1.46.  Subparts  G.  H,  and 
I  are  also  issued  imder  section  4115(b),  Pub. 
L.  101-380. 104  Stat.  520:  Pub.  L.  104-55. 
109  Stat.  546. 

2.  The  subpart  heading  of  subpart  G 
is  revised  to  read  as  follows: 
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Subpart  6— Interim  Measures  For 
Certain  Tanic  Vessels  Without  Double 
Hulls  Carrying  Petroleum  Oils 

3.  The  subpart  heading  of  subpart  H 
is  revised  to  read  as  follows: 

Subpart  H— Interim  Measures  For 
Certain  TanIt  Vessels  Without  Double 
Hulls  Carrying  Animal  Fat  or  Vegetable 
Oil 

4.  The  subpart  heading  of  subpart  I  is 
revised  to  read  as  follows; 

Subpart  I—Interim  Measures  For 
Certain  Tanic  Vessels  Without  Double 
Hulls  Carrying  Other  Non-Petroleum 
Oil 

Dated;  January  3, 1997. 
Robert  E.  Kramek. 

Admiral.  U.S.  Coast  Guard  Commandant. 
IFR  Doc.  97-471  Filed  1-9-97;  8:45  am) 
BILUNQ  CODE  4nO-14-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act;  National  Master  List 

agency:  United  States  Fire 
Administration,  FEMA. 
action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  pubhc  accommodations  that  meet  the 
fire  prevention  and  control  guidelines 
under  the  Hotel  and  Motel  Fire  Safety 
Act. 

EFFECTIVE  DATE:  February  10,  1997. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  room  840.  Washington,  D.C. 
20472,  (fax)  (202)  646-4536  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  please 
see  Supplementary  Information  below 
FOR  FURTHER  INFORMATJON  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center.  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727.(301)447-1272. 
SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990,  15  U.S.C.  2201  note,  the 


United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Friday,  Jime  21,  1996,  61  FR 
32036—32256. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  .Act.  A  list  of  State  contacts  was 
published  in  61  FR  32032.  also  on  June 
21,  1996.  If  the  published  list  is 
unavailable  to  you,  the  State  Fire 
Marshal's  office  can  direct  you  to  the 
appropriate  office.  The  Hotel  and  Motel 
Fire  Safety  Act  of  1990  National  Master 
List  is  now  accessible  electronically. 
The  National  Master  List  Web  Site  is 
located  at:  http://www.usfa/fema.gov/ 
hotel/index. htm. 

Visitors  to  this  web  site  will  be  able 
to  searc:h.  view,  download  and  print  all 
or  part  of  the  National  Master  List  by 
State,  city,  or  hotel  riiain.  The  site  also 
provides  visitors  with  other  information 
related  to  the  Hotel  and  Motel  Fire 
Safety  Act.  Instructions  on  gaining 
access  to  this  information  are  available 
as  the  visitor  enters  the  site. 

Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 


changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices.  Each  update  contains  or  may 
contain  three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
pubhshed  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  nadonal  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office. 
Superintendent  of  Docuiments, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

Dated;  January  6.  1997. 
H.  Crane  Miller, 

Legislative  and  Regulatory  Counsel. 


The  HOTEL  AND  Motel  Fire  Safety  Act  of  1990  National  Master  List  12/19/96  Update 


Index  and  Property  Name 


AK: 


AK0051 


CA: 


DC: 


CA1484 
CA1483 

DC0069 
DC0060 

DC0058 


lA: 


MS: 


NC: 


IA0168 
IA0169 

MS0113 

NC0373 
NC0371 
NC0370 

NC0375 
NC0369 
NC0372 


Additions 

WEST  COAST  INTERNATIONAL  INN  

lONE  HOTEL 

regency  PLAZA  HOTEL  

CLUB  QUARTERS  

GEORGE  WASHINGTON  UNIVERSITY  INN 

ONE  WASHINGTON  CIRCLE  HOTEL  

JUMER'S  CASTLE  LODGE 

HOLIDAY  INN  

STUDIO  PLUS  AT  JACKSON 

STUDIO  PLUS  AT  CARY  

STUDIO  PLUS  AT  TYVOLA  

STUDIO  PLUS  AT  UNIVERSITY  PLACE 

STUDIO  PLUS  AT  DURHAM  

HOLIDAY  INN  FOUR  SEASONS  

STUDIO  PLUS  AT  WENDOVER  


3333  W  INTERNATIONAL 

AIRPORT  R. 

25  W.  MAIN  ST. 

6161  W.  CENTURY  BLVD  .. 

839  17TH  STREET,  N.W  .... 

824  NEW  HAMPSHIRE 
AVE.,  N.W. 

ONE  WASHINGTON  CIR- 
CLE. N.W. 

900  SPRUCE  HILLS  DRIVE 
1050  6TH  AVENUE   

800  RIDGEWOOD  ROAD  ... 

600  WESTON  PARKWAY  .. 
5830  WESTPARK  DRIVE  ... 
723  EAST  MCCULLOUGH 
DRIVE. 

2504  NC  HIGHWAY  54   

3121  HIGH  POINT  ROAD   .. 
1705  STANLEY  ROAD  


Phone 


lONE.  CA  95640 

LOS  ANGELES,  CA  90045 

WASHINGTON,  DC  20006 
WASHINGTON,  DC  20037 

WASHINGTON,  DC  20037 


BETTENDORF.  lA  52722  .. 
DES  MOINES,  lA  50314  .... 

RIDGELAND,  MS  39157  .... 

CARY,  NC  27513  

CHARLOTTE,  NC  28217  ... 
CHARLOTTE.  NC  28262  ... 

DURHAM,  NC  27713  

GREENSBORO,  NC  27407 
GREENSBORO.  NC  27407 


(907)  243-2233 


(209)  274-6082 
(310)649-1400 

(202)  463-6400 
(202)  337-6620 

(202)872-1680 


(800)  285-8637 
(515)  283-0151 

(601)956-0884 

(919)677-9910 
(704)  527-1960 
(704)510-0108 

(919)361-1853 
(910)292-9161 
(704)  547-0405 
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The  Hotel  and  Motel  Fire  Safety  Act  of  1990  National  Master  List  12/19/96  Update— Continued 


Index  and  Property  Name 


PO  box/Rt  No.  and  street 
address 


City,  State/Zip 


Ptwne 


ND: 


NC0374    STUDIO  PLUS  AT  RALEIGH 
ND0091     SLEEP  INN  


NY: 


TX: 


NY0636    ROARING     BROOK     RANCH     &     TENNIS 
COURT. 

TX0708    HAMPTON  INN  COLLEGE  STATION 

TX0706    MISS  MOLLY'S  HOTEL  


TX0707    HAMPTON  INN  1-10  WEST 

TX0712    LA  POSADA  HOTEL/SUITES  .... 
TX0709    CAMBERLEY  GUNTER  HOTEL 


TX0711     CLUB  HOTEL  BY  DOUBLETREE-SAN  AN- 
TONIO AIRPORT. 


VA: 


VA0660    COOL  HARBOR  MOTEL 
VA0659     DAYS  INN  MARINA  


VT: 


WV: 


VT0263  RADISSON  HOTEL  

VT0266  RADISSON  HOTEL  

VT0264  INN  AT  WEATHERSFIELD  

VT0267  HOWARD  JOHNSON  

VT0265  ECONO  LODGE  (SPRUCE  BUILDING) 


WV0245     DAYS  INN,  INC.— MAIN— 2  BLDGS 
WV0246     MOTEL  INN  

CORRECnONS/CHANQES 


CA: 


lA: 


CA0482    RENAISSANCE  LOS  ANGELES  HOTEL 
IA0031     WYNDHAM  FIVE  SEASONS  MOTEL 


NC: 


NC0056    BEST  WESTERN  HOTEL  CROWN  PARK 


NY: 


NY0616    HOLIDAY      INN 
WESTERN  AVENUE. 


EXPRESS— TURF      ON 


TX: 


TX0080  DOUBLE  HOTEL  AT  CAMPBELL  CENTER 

TX0306  RADISSON  HOTEL  DALLAS  

TX0703  WYNDHAM  ANATOILE  

TX0554  WYNDHAM  DALLAS  MARKET  CENTER  .... 


VA: 


VA0294    DOUBLETREE— TYSONS  CORNER 


VT: 


VT0004  HO  JO  INN  

VT0005  KNOLL  MOTEL  MAIN  BUILDING 

VT0008  SOUTHSHIRE  INN  

VT0013  ECONO  LODGE  

VT0246  MOUNTAIN  SPORT  INN  

VT0053  COLONIAL  MOTEL  ANNEX  #1  .... 

VT0063  SWIFT  HOUSE  ;: -'4  

VT0077  COUNTRY  GARUEN  INN  

VT0083  COMFORT  INN  

VT0084  HOGGE  PENNY  MOTOR  INN  

VT0085  HOLIDAY  INN 

VT0089  ECONOMY  INNS 


VT0211     RODEWAYINN 


VT0221  ANDIRONS  MOTOR  LODGE  .. 
VT0175  CANTERBURY  HOUSE  B  &  B 
WV0122    HOUDAY  INN  GATEWAY  


NC: 


NC0286 
NC0211 


Deletions 

DOUBLETREE  CLUB  HOTEL  

FAIRFIELD  INN  CHARLOTTE  NE 


921  WAKE  TOWNE  DRIVE 

1921  11  STREET  SW  

RT.  9N  

320  SOUTH  TEXAS  AVE  ... 


109'/fe  WEST  EXCHANGE 

AVE. 

11333  KATYFRWY  

1000  ZARAGOSA  STREET 
205  EAST  HOUSTON 

STREET. 
1111  N.E.  LOOP  410  


141  WEST  15TH  STREET 
1631  BAYVILLE  STREET  . 

2  BURLINGTON  SQUARE 

60  BATTERY  ST  

ROUTE  106 

410SHELBURNE  RD  

1961  SHELBURNE  RD  


5196  RT.  60  .... 
3441  RT.  60  E. 


9620  AIRPORT  BLVD 

350  1ST  AVE.  NE  

4620  S.  MIAMI  BLVD 

1442  WESTERN  AVENUE 


8250  N.CENTRAL  EXWY  

1893  W.  MOCKINGBIRD  LN 

2201  STEMMONS  FRWY 

2015  MARKET  CENTER 
BLVD. 

7801  LEESBURG  PIKE  


573  N.  MAIN  ST 

1015  N.  MAIN  ST 

124  ELM  ST 

243  CANAL  ST 

KILUNGTON  RD 

93  MAIN  ST 

25  STEWART  LN  

37  MAIN  ST 

19  ALLEN  ST 

RT.  4   

RT.  7  S 

2040  WILUSTON  RD  .. 

1860  SHELBURNE  RD 


RT.  100  

21  PLEASANT  ST. 
6007  RT.  60  


895  WEST  TRADE  STREET 
5415  N.  1-85  SERVICE  RD  .. 


RALEIGH,  NC  27609  

FARGO,  ND  58103 

LAKE  GEORGE,  NY  12845 


COLLEGE  STATION.  TX 

77840. 
FORT  WORTH,  TX  76106 

HOUSTON.  TX  77079  

LAREDO.  TX  78040 

SAN  ANTONIO,  TX  78205 


SAN  ANTONIO.  TX  78209 


FRONT  ROYAL,  VA  22630 
NORFOLK,  VA  23503  


BURLINGTON,  VT  05401 

BURLINGTON,  VT  

PERKINSVILLE,  VT 

S.  BURLINGTON.  VT  

SHELBURNE.  VT  


DALLAS.  TX  75206 
DALLAS.  TX  75235. 
DALUS.  TX  75207. 
DALUS.  TX  75027. 


FALLS  CHURCH.  VA  22043 


BARRE  CITY.  VT  05678  .... 

BARRE  CITY.  VT  05678 

BENNINGTON.  VT  05201 
BRATTLEBORO.  VT  05301 

KILUNGTON.  VT  05751   

LUDLOW,  VT  051 49 

MIDDLEBURY,  VT  05753  ... 

OUECHEE,  VT  05059 

RUTLAND  CITY.  VT  05201 
RUTLAND  CITY.  VT  05701 
RUTLAND  CITY.  VT  05701 
SOUTH  BURUNGTON.  VT 

05403. 
SOUTH  BURLINGTON,  VT 

05403. 
WEST  DOVER,  VT  05356  .. 
WOODSTOCK.  VT  05091    .. 
HUNTINGTON.  WV  25504  . 


CHARLOTTE.  NC  28202 
CHARLOTTE,  NC  28213 


HUNTINGTON.  WV  25705 
HUNTINGTON.  WV  25504 


LOS  ANGELES.  CA  90045  ... 
CEDAR  RAPIDS.  lA  52401    .. 

DURHAM.  NC  27703  

ALBANY.  NY  12203 


(919)546-0879 
(701)281-8240 
(518)668-5767 

(800)  426-7866 

(800)996-^559 

(713)  935-0022 
(210)722-1701 
(210)227-3241 

(210)82&-«)31 

(540)635-2191 
(757)  583-4521 

(802)558-6500 

(802)  263-9217 

(802)  985^77 

(304)  733-4477 
(304)  736-9772 

(310)337-2800 
(319)363-8161 
(919)941-6066 
(518)438-0001 


(210)  740-0199 
(214)  634-8850 
(214)  748-1200 
(214)  742-8686 


(703)  89»-l340 


(802)  447-3839 


(802)  29&-6978 


(802)658-5660 


(802)  457-3843 
(304)  736-8974 


(704)  347-0070 
(704)  596-2999 
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The  Hotel  and  Motel  Fire  Safety  act  of  1990  National  Master  List  12/19/96  Update— Continued 


Index  and  Property  Name 


NC0268    HOLIDAY  INN  LAURINBURG 
NC0269    HOLIDAY  INN  SALISBURY     . 


TX; 


VT: 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  WlkJItfe  Service 

50CFRPart17 
RIN  1018-nAD48 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Plant  Cordia 
Beilonis 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Fish  and  WildUfe  Service 
(Service)  determines  Cordia  beilonis  (no 
common  name)  to  be  endangered 
pursuant  to  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended.  This  species 
is  a  shrub  endemic  to  the  island  of 
Puerto  Rico  and  it  is  restricted  to  three 
public  forests — Maricao,  Susua.  and  Rio 
Abajo.  The  species  is  threatened  by 
habitat  loss,  some  forest  management 
practices,  and  restricted  distribution. 
This  final  rule  will  implement  the 
Federal  protection  and  recovery 
provisions  afforded  by  the  Act  for 
Cordia  beilonis. 

DATES:  Effective  February  10,  1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  Boqueron  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marelisa  Rivera  at  the  Boqueron  Field 
Office  address  (809/851-7297). 

SUPPLEMENTARY  INFORMATKM: 

Background 

Cordia  beilonis  was  described  by 
Urban  in  1899  from  specimens  collected 
by  Paul  Sintenis  at  "Monte  Alegrillo"  in 
the  municipality  of  Maricao.  Puerto 
Rico  (Urban  1899).  The  name  of  "Monte 
Alegrillo"  has  disappeared  from  use,  but 
according  to  Proctor  (1991),  N.L.  Britton 
referred  to  "Monte  Alegrillo"  as  the 
peak  at  the  extreme  head  of  the  Rio 
Maricao,  with  an  elevation  of  900 
meters.  This  type  location  was 
developed  for  the  installation  of 
telecommunication  towers.  Paul 
Sintenis  collected  Cordia  beilonis  in  the 
area  Itnown  as  Indiera  Fria.  The  species 
was  also  collected  by  Britton  and  Brown 
in  1915  from  Monte  Cerrote  near 
Adjuntas  (Proctor  1991).  Britton  and 
Wilson  (1925)  described  the  species  as 
Vamnia  beilonis  and  identified  its 
distribution  as  mountain-sides  in  the 
vicinity  of  Maricao.  Liogier  and 
MartoreU  (1982)  stated  that  the  species 
distribution  was  the  mountain  slopes 


and  serpentine  hills  in  northwestern 
districts  of  Puerto  Rico.  Proctor  (1991) 
reported  only  4  individuals  of  Cordia 
beilonis  from  Cain  Alto  Ward  in  the 
Maricao  Commonwealth  Forest. 
Breckon  and  Kolterman  (1993)  reported 
87  individuals  at  17  localities  in  three 
areas  in  Maricao.  Half  of  the  localities 
consist  of  isolated  individuals. 

The  species  was  reported  for  the  first 
time  in  Susiia  in  1992.  where  a  small 
population  of  5  individuals  was  found 
(Breckon  and  Kolterman  1993).  Cordia 
beilonis  was  also  unknown  fitam  the  Rio 
Abajo  Commonwealth  Forest  until  it 
was  found  in  1994  (Federal  Highway 
Administration  and  Puerto  Rico 
Highway  and  Transportation  Authority 
1994).  Approximately  118  individuals 
were  found  in  12  localities.  Ninety-five 
(82  percent)  of  these  individuals  were 
removed  for  possible  future 
reintroduction  because  of  the 
construction  of  the  road  PR  10  (PR 
Highway  and  Transportation  Authority 
1995). 

Cordia  beilonis  has  been  found  in 
serpentine  soils  at  Maricao  and  Susua  at 
road  edges,  river  margins,  and  on  steep 
slopes  (Breckon  and  Kolterman  1993). 
In  the  Rio  Abajo  Forest,  the  species  was 
foimd  either  on  sunny  banks  along  dirt 
roads  growing  in  thickets  of  vegetation 
or  in  open  saddles  between  limestone 
hills  (Federal  Highway  Administration 
and  Puerto  Rico  Highway  and 
Transportation  Authority  1994). 

Cordia  beilonis  is  an  arching  to  erect 
shrub  of  about  1  to  2  meters  (3.3  to  6.6 
feet)  high  with  very  slender  twigs  with 
short  hairs.  The  leaves  are  alternate, 
oblong  to  oblong-lanceolate,  2  to  6 
centimeters  (0.79  to  2.36  inches)  long, 
usually  2.5  to  3  times  longer  thaxi  wide. 
The  corolla  is  white  with  4  subcylindric 
lobes.  The  fruit  is  a  pointed  drupe,  5 
millimeters  (0.20  inches)  in  length 
(Proctor  1991).  The  white  axillary 
flowers  are  unise.xu£d  and  the  plants  are 
either  male  or  female  (dioecious) 
(Breckon  and  Kolterman  1993). 

The  species  is  threatened  by  habitat 
destruction  and  modification,  forest 
management  practices,  and  restricted 
distribution.  Eighty-two  percent  of  the 
individuals  known  from  the  Rio  Abajo 
Commonwealth  Forest  were  removed 
from  the  forest  for  the  construction  of  a 
highway.  Breckon  and  Kolterman  (1994) 
reported  that  14  individuals  from 
Maricao  appeared  to  have  been 
eliminated  due  to  clearing  along  the 
roadside  of  the  forest.  In  1995.  twenty 
additional  individuals  were  apparently 
destroyed  by  the  clearing  which 
occurred  for  the  reconstruction  of  Road 
362  in  the  Camp  Santana  area. 
Restricted  distribution  coupled  with  the 
requirement  for  adequate  numbers  of 


both  male  and  female  plants  in  a  viable 
population  are  limiting  factors  for  the 
species.  In  a  large  number  of  the 
localities  where  the  species  is  found,  the 
shrub  occurs  as  isolated  individuals. 
Because  of  forest  destruction,  less  than 
half  of  the  individuals  previously 
known  remain  in  these  three  forests. 

Previous  Federal  Action 

Cordia  beilonis  was  designated  a 
candidate  species  in  the  Federal 
Register  notice  of  review  for  plant  taxa 
dated  September  30, 1993  (58  FR 
51144).  The  species  was  recommended 
for  listing  by  Proctor  (1991)  in  a  Status 
Report  prepared  for  the  species.  In 
further  studies  conducted  for  the 
species,  Breckon  and  Kolterman  (1993) 
also  recommended  the  species  for 
listing.  Cordia  beilonis  is  considered  to 
be  a  critical  plant  by  the  Natural 
Heritage  Program  of  the  Puerto  Rico 
Department  of  Natural  and 
Environmental  Resources.  A  proposed 
rule  to  list  Cordia  beilonis  as 
endangered  was  published  on 
September  28,  1995  (60  FR  50176). 

The  processing  of  this  final  rule 
conforms  with  the  Service's  fiaal  listing 
priority  guidance  published  in  the 
Federal  Register  on  May  16, 1996  (61 
FR  24722).  The  guidance  clarifies  the 
order  in  which  the  Service  will  process 
rulemakings  following  two  related 
events — (1)  the  lifting,  on  April  26. 
1996,  of  the  moratorium  on  final  listings 
imposed  on  April  10, 1995  (Public  Law 
104-6),  and  (2)  the  restoration  of 
significant  funding  for  listing  through 
the  passage  of  the  omnibus  budget 
reconciliation  law  on  April  26, 1996, 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  The  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of  the 
outstanding  proposed  hstings.  This  final 
rule  falls  under  Tier  2.  At  this  time,    ■ 
there  are  no  pending  Tier  1  actions.  In 
the  development  of  this  final  rule,  the 
Service  has  conducted  an  internal 
review  of  all  available  information. 
Based  on  this  review,  the  Service  has 
determined  that  there  is  no  new 
information  that  would  substantively 
affect  this  listing  decision  and  that 
additional  public  comment  is  not 
warranted. 

Summary  of  Comments  and 
Recommendations 

In  the  September  28. 1995,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
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that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
agencies  of  the  Commonwealth  of 
Puerto  Rico,  Federal  agencies,  scientific 
organizations,  and  interested  parties 
were  requested  to  comment.  Newspaper 
notices  inviting  general  public  comment 
were  published  in  "The  San  Juan  Star" 
on  October  14, 1995,  and  in  "El  Nuevo 
Dia"  on  October  16, 1995.  Two 
comment  letters  were  received  and  are 
discussed  as  follows.  Dr.  G.J.  Breckon 
and  Dr.  D.A.  Kolterman,  both  from  the 
University  of  Puerto  Rico,  Mayaguez 
Campus,  supported  the  proposal  to  list 
Cordia  hellonis  as  an  endangered 
species.  The  U.S.  Department  of  the 
Army,  Jacksonville  District  Corps  of 
Engineers,  Antilles  Office,  provided 
comments,  but  did  not  indicate  support 
or  objection  to  listing  the  species. 
Comments  supplying  supplemental  data 
have  been  incorporated  into  the 
Backgroimd  section  of  this  rule,  as 
appropriate.  A  public  hearing  was 
neither  requested  nor  held. 

Tlie  Service  also  solicited  the  expert 
opinions  of  three  appropriate  and 
independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assimiptions  relating  to 
distribution,  abimdance,  status,  and 
biological  and  ecological  information  for 
Cordia  bellonis.  Two  responses  from  the 
speciahsts  were  received;  they 
supported  the  listing  of  the  species  as  an 
endangered  species,  and  supplemental 
data  was  incorporated  into  this  final 
rule.  • 

Summary  of  Factors  Affiectiiig  the 
Species 

After  a  thorough  review  and 
considertion  of  all  information 
available,  the  Service  has  determined 
that  Cordia  bellonis  should  be  classified 
as  an  endangered  species.  Procedures 
foimd  at  section  4(a)(1)  of  the 
Endangered  Species  Act  and  regulations 
implementing  the  listing  provisions  of 
the  Act  (50  CFR  part  424)  were 
followed.  A  species  may  be  determined 
to  be  an  endfmgered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Cordia  bellonis,  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Destruction  and  modification  of  the 
habitat  is  considered  one  of  the  most 
significant  factors  affecting  the  numbers 
and  distribution  of  Cordia  bellonis.  This 
species  is  only  known  from  three  areas 
in  Puerto  Rico;  Maricao,  Susua,  and  Rio 
Aba  jo. 

In  Maricao,  the  species  is  found  at  17 
localities  in  three  areas,  for  a  total  of  87 


individuals.  Thirty-four  of  these 
individuals  have  been  eliminated  due  to 
clearing  along  the  roadside  and  the 
reconstruction  of  Road  362,  Half  of  the 
localities  consist  of  isolated  individuals. 
The  dioecious  condition  of  the  species 
is  a  factor  limiting  reproduction  by 
these  individuals.  Because  the  majority 
of  these  individuals  occur  along  both 
sides  of  two  public  roads,  maintenance 
of  road  sides,  as  well  as  fires  and 
vandahsm,  may  resuU  in  the  loss  of 
these  individuals.  In  Susua,  a  small 
population  of  only  5  individuals  was 
found  in  1992.  The  species  was 
previously  unknown  from  this  area. 
This  small  population  may  be  affected 
by  forest  management  practices.  Cordia 
bellonis  was  also  unknown  from  the  Rio 
Abajo  forest  imtil  it  was  found  in  1994. 
Approximately  118  individuals  were 
found  in  12  localities.  Ninety-five 
individuals  were  located  along  the 
construction  route  for  a  highway  (which 
is  now  completed)  and  were  removed 
for  possible  futiu^  transplantation.  Of 
the  remaining  23  individuals,  13  have 
been  foimd  in  an  area  designated  for 
compensation  (mitigation)  for  the 
highway  and  10  are  found  in  highway 
rights-of-way.  The  species  is  also  known 
from  a  private  landholding  where 
extraction  of  fill  material  for  the 
construction  of  the  road  will  likely 
result  in  the  loss  of  these  plants.  The 
rareness  and  restricted  distribution 
make  this  species  vulnerable  to  habitat 
destruction  and  modification. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Taking  for  these  purposes  has 
not  been  a  dociunented  factor  in  the 
decline  of  this  species. 

C.  Disease  or  predation.  Ehsease  and 
predation  have  not  been  documented  as 
factors  in  the  decline  of  this  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The 
Commonwealth  of  Puerto  Rico  has 
adopted  a  regulation  that  recognizes  and 
provides  protection  to  certain 
Commonwealth  hsted  species.  However. 
Cordia  bellonis  is  not  yet  on  the 
Commonwealth  list.  Federal  listing  will 
provide  immediate  protection  to  the 
species,  and  by  virtue  of  an  existing 
section  6  Conservation  Agreement  with 
the  Commonwealth,  Usting  will  also 
assiue  the  addition  of  this  species  to  the 
Commonwealth  list  and  enhance  its 
possibilities  for  funding  needed  . 
research. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Two 
significant  foctors  affecting  this  species 
are  its  limited  distribution  and 
dioecious  condition.  The  Limited 
distribution  of  this  species  makes  it 
particularly  vulnerable  to  extinction 


from  naturally  occ\irring  events  such  as 
fire  and  local  management  practices.  As 
a  dioecious  plant,  Cordia  bellonis 
requires  outcrossing  to  successfully 
reproduce.  Being  dioecious  creates  a 
limiting  factor  affecting  the  continued 
existence  of  this  rare  plant  since  most 
remaining  individuals  are  widely 
separated  from  each  other  and, 
therefore,  unlikely  to  reproduce. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Cordia  bellonis 
as  endangered.  The  rarity  of  this  plant 
makes  the  species  vulnerable  to  the  loss 
of  any  individual.  Only  81  individuals 
of  Cordia  bellonis  are  known  to  occur  in 
the  wild.  Habitat  modification  may 
dramatically  affect  this  endemic  plant. 
Therefore,  endangered,  rather  than 
threatened,  status  is  considered  an 
accurate  assessment  of  the  species'         '^ 
condition.  The  reasons  for  not 
designating  critical  habitat  for  this 
species  are  discussed  in  the  "Critical 
Habitat"  section  of  this  rule. 

Critical  HabiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  Usted  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  spedes  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  hstin    under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable  the  Secretary  designate 
critical  habi.dt  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Cordia  bellonis.  Service 
regulations  (  0  CFR  424.12  (a)(l))^state 
that  designation  of  critical  habitat  is  not 
prudent  whf  i  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habit- 1  can  be  expected  to 
increase  the  degree  of  threat  to  the 
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species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Populations  of  Cordia  bellonis  are 
small  and  accessible.  Vandalism  and 
cutting  could  seriously  affect  the 
survival  of  the  species.  Publication  of 
critical  habitat  descriptions  and  maps  in 
the  Federal  Register  would  increase  the 
likelihood  of  such  activities.  The 
Service  believes  that  Federal 
involvement  in  the  areas  where  this 
plant  occurs  can  be  identified  without 
the  designation  of  critical  habitat.  All 
involved  parties  and  landowners  have 
been  notified  of  the  location  and 
importance  of  protecting  this  species' 
habitat.  Protection  of  this  species' 
habitat  will  also  be  addressed  through 
the  recovery  process  and  through  the 
section  7  jeopardy  standard.  The 
precarious  status  of  Cordia  bellonis 
necessitates  identical  threshholds  for 
determining  adverse  modification  of 
critical  habitat  and  jeopardizing  the 
continued  existence  of  the  species. 
Therefore,  no  additional  protection  fit}m 
designating  critical  habitat  would  occvu 
for  this  species. 

Available  Conaenration  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  Commonwealth,  and  private 
agencies,  groups,  and  individuals.  The 
Act  provides  for  possible  land 
«x}uisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencj^  to  ensiue  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  adversely  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 


into  formal  consultation  with  the 
Service. 

The  majority  of  the  individuals  of 
Cordia  bellonis  known  bom  Maricao  are 
found  along  both  sides  of  roads  PR  #120 
and  PR  #362.  Any  widening  of  these 
roads,  installation  of  water  and  sewer 
pipelines,  and  the  installation  of 
powerlines  along  these  roads  may 
adversely  affect  the  species.  These  types 
of  activities  could  be  funded  by  Federal 
agencies  (for  example,  the  ^«deral 
Highway  Administration,  L     .  Housing 
and  Urban  Development,  e      Rural 
Development).  Cordia  belJo^iis  was 
seriously  affected  by  the  construction  of 
a  highway  in  the  Rio  Abajo 
Commonwealth  Forest.  This  road  was 
funded  by  the  Federal  Highway 
Administration  and  82  percent  of  the 
individuals  of  Cordia  Mlonis  were 
removed  from  the  Forest  for  possible 
future  transplantation. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  conmierce,  or 
remove  and  reduce  the  species  to 
possession  from  areas  under  Federal 
jiuisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destniction  on 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Certain  exceptions  to  the 
prohibitions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plants 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
Few  trade  permits  for  this  plant  will 
ever  be  sought  or  issued,  since  the 
species  is  not  known  to  be  in  cultivation 
and  is  uncommon  in  the  wild. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1,  1994  (50  FR  34272),  to  identify 
to  the  maximum  extent  practicable 
those  activities  that  would  or  would  nbt 
constitute  a  violation  of  section  9  of  the 
Act  at  the  time  of  fisting.  The  intent  of 


this  policy  is  to  increase  public 
awareness  of  the  effect  of  Usting  on 
proposed  or  ongoing  activities.  The  only 
known  populations  of  Cordia  bellonis 
are  restricted  to  three  Commonwealth 
forests — Maricao,  Susua  and  Rio  Abajo. 
Since  there  is  no  Federal  ownership, 
and  the  species  is  not  currently  in  trade, 
the  only  potential  section  9  involvement 
would  relate  to  removing  or  damaging 
the  plant  in  knowing  violation  of  a 
Commonwealth  law  or  regulation, 
including  Commonwealth  criminal 
trespass  law.  Section  15.01(b)  of  the 
Commonwealth  "Regulation  to  Govern 
the  Management  of  Threatened  and 
Endangered  Species  in  the 
Commonwealth  of  Puerto  Rico"  states: 
"It  is  illegal  to  take.  cut.  mutilate, 
uproot,  bum  or  excavate  any 
endangered  plant  species  or  part  thereof 
within  the  jurisdiction  of  the 
Commonwealth  of  Puerto  Rico."  The 
Service  is  not  aware  of  any  otherwise 
lawful  activities  being  conducted  or 
proposed  by  the  public  that  will  be 
affected  by  this  listing  and  result  in  a 
violation  of  section  9. 

Questions  regarding  whether  specific 
activites  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Boqueron 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
listed  species  and  inquiries  regarding 
prohibitions  and  permits  should  be 
addressed  to  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  (TE).  1875 
Century  Boulevard,  Atlanta,  Georgia 
30345-3301  (404/679-7313). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessment  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  CFR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  imder 
Executive  Order  12866. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 


recordkeep'ng  requirements,  and 
Transport,  .ion. 

Regulation  Pmnulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625,  100  Sut.  3500;  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

f  17.12    Endangarad  and  tt)rast»n«d  ptantB. 

***** 

(h)*   — 


Species 


Sderrtific  name 


Gonvnon  name 


Historic  range 


Famity 


Status       When  listed 


Critical 
habitat 


Special 
rutes 


Flowering  Plants 


Cordia  bellons Nona 


U.S.A.  (PR) 


Boraginaceae  E 


601 


NA 


HA 


Dated:  December  6, 1996. 
John  G.  Rogers. 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  97-564  Filed  1-9-97;  8:45  am] 
BIUJNQ  CODE  4S10-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servic* 

50  CFR  Part  17 

RIN  10ia-AC84 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Cumberland 
Elktoe,  Oyster  Mussel,  Cumberlandian 
Combshell,  Purple  Bean,  and  Rough 
Rabbitsfoot 

AOENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  determines  endangered  status 
for  five  freshwater  mussels- 
Cumberland  elktoe  [Alasmidonta 
atropurpurea),  oyster  mussel 


(Epioblasma  capsaeformis), 
Cumberlandian  combshell  [Epioblasma 
brevidens),  purple  bean  [VUIosa 
perpurpurea),  and  rough  rabbitsfoot 
{Quadrula  c)dindrica  strigillata) — under 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  All  five  species  have 
undergone  significant  reductions  in 
range  and  numbers.  They  now  exist  as 
relatively  small,  isolated  populations. 
The  Cumberland  elktoe  exists  in  very 
localized  portions  of  the  Cumberland 
River  system  in  Kentucky  and 
Tennessee.  The  oyster  mussel  and 
Cimiberlandian  combshell  persist  at 
extremely  low  numbers  in  portions  of 
the  Cumberland  and  Tennessee  river 
basins  in  Kentucky,  Tennessee,  and 
Virginia.  The  purple  bean  and  rough 
rabbitsfoot  currently  survive  in  a  few 
river  reaches  in  the  upper  Tennessee 
River  system  in  Tennessee  and  Virginia. 
These  species  were  eliminated  from 
much  of  their  historic  range  by 
impoundments.  Presently,  these  species 
and  their  habitats  are  being  impacted  by 
deteriorated  water  quality,  primarily 
resulting  from  poor  land-use  practices. 
Because  the  species  have  such  restricted 


ranges,  they  are  vulnerable  to  toxic 
chemical  spills. 

DATES:  Effective  February  10.  1997. 
ADDRESSES:  The  complete 
administrative  file  for  this  rule  is 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  WildHfe 
Service,  Asheville  Field  Office,  160 
ZiUicoa  Street,  Asheville,  North 
Carolina  28801. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  G.  Biggins  at  the  above  address, 
or  telephone  704/258-3939,  Ext.  228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Cumberland  elktoe  [Alasmidonta 
atropurpurea] 

The  Cumberland  elktoe,  described  by 
Rafinesque  (1831),  has  a  thin  but  not 
fragile  shell.  The  shell's  surface  is 
smooth,  somewhat  shiny,  and  covered 
with  greenish  rays.  Young  specimens 
have  a  yellowish  brown  shell,  and  the 
shells  of  adults  are  generally  black.  The 
inside  of  the  shell  is  shiny  with  a  white, 
bluish  white,  or  sometimes  peach  or 
salmon  color  (see  Clarke  (1981)  for  a 
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more  complete  description  of  the 
species). 

The  Cumberland  elktoe  is  endemic  to 
the  Cumberland  River  system  in 
Tennessee  and  Kentucky  and  is 
considered  endangered  in  the  State  of 
Kentucky  (Kentucky  State  Nature 
Preserves  Commission  (KSNPC)  1991). 
Historic  records  exist  from  the 
Cumberland  River  and  from  its 
tributaries  entering  from  the  south 
between  the  Big  South  Fork  Cumberland 
River  upstream  to  Cumberland  Falls. 
Specimens  have  also  been  taken  from 
Marsh  Creek  above  Cumberland  Falls. 
Old  records  of  a  related  species, 
Alasmidonta  marginata.  exist  from 
other  creeks  above  Ciunberland  Falls; 
and  there  is  speculation  that  these 
specimens  were  probably  the 
Cumberland  elktoe  (Gordon  1991). 
Because  the  area  above  the  falls  has 
been  severely  impacted  by  coal  mining, 
any  papulations  of  A.  atropurpurea  that 
might  have  existed  there  were  likely  lost 
(Gordon  1991).  A  record  of  one  fresh 
dead  specimen  exists  from  the  Collins 
River.  Gnmdy  County,  Tennessee. 
However,  extensive  searches  of  the 
collection  site  and  other  sites  in  the 
Collins  River  and  adjacent  rivers  have 
failed  to  find  another  specimen.  If  the 
species  did  exist  in  the  Colhns  River,  it 
has  likely  been  extirpated. 

Presently,  three  populations  of  the 
Cumberland  elktoe  are  known  to  persist. 
The  species  survives  in  the  middle 
sections  of  Rock  Creek,  McCreary 
County.  Kentucky;  the  upper  portions  of 
the  Big  South  Fork  Cumberland  River 
basin  in  McCreary  County,  Kentucky; 
and  Scott,  Fentress,  and  Morgan 
counties,  Tennessee:  and  in  Marsh 
Creek.  McCreary  County,  Kentucky 
(Gordon  1991).  Marsh  Creek  likely 
contains  the  best  siuviving  elktoe 
population  (Robert  McCance,  KSNPC,  in 
litt.,  1994). 

Any  Cimaberland  elktoe  populations 
that  may  have  existed  in  the  main  stem 
of  the  Cumberland  River  were  likely  lost 
when  Wolf  Creek  Dam  was  completed. 
Other  tributary  populations  were  likely 
lost  due  to  the  impacts  of  coal  mining, 
pollution,  and  spills  from  oil  wells,  "ftie 
upper  Big  South  Fork  basin  population 
is  threatened  by  coal  mining  runoff  and 
could  also  be  threatened  by 
impoundments.  The  Marsh  Creek 
population  has  been  adversely  affected 
and  is  still  threatened  by  potential  spills 
from  oil  wells.  The  Rock  Creek 
population  could  be  threatened  by 
logging.  All  three  populations, 
especially  Rock  Creek  and  Marsh  Creek, 
are  restricted  to  such  short  stream 
reaches  that  they  could  be  eliminated  by 
liatiuBlly  occurring  events  such  as  toxic 
chemical  spills. 


Oyster  mussel  (Epioblasma 
capsaeformis) 

The  oyster  mussel  (Lea  1834)  has  a 
dull  to  sub-shiny  yellowish-  to  green- 
colored  shell  with  numerous  narrow 
dark  green  rays.  The  shells  of  females 
are  slightly  inflated  and  quite  thin 
towards  the  shell's  posterior  margin. 
The  inside  of  the  shell  is  whitish  to 
bluish  white  in  color  (see  Johnson 
(1978)  for  a  more  complete  description 
of  the  species).  The  species  is 
considered  endangered  in  the  States  of 
Kentucky  (KSNPC  1991)  and  Virginia 
(Neves  1991;  Sue  Bruenderman, 
Virginia  Department  of  Game  and 
Inland  Fishenes  (VDGIF),  in  litt..  1992). 

This  species  historically  occiured 
throughout  much  of  the  Cumberlandian 
region  of  the  Tennessee  and 
Cumberland  river  drainages  in  Alabama, 
Kentucky.  Tennessee,  and  Virginia 
(Gordon  1991).  and  Ortmann  (1918) 
considered  the  species  to  be  very 
abundant  in  the  upper  Tennessee  River 
drainage. 

Currently,  within  the  Cumberland 
River,  the  oyster  mussel  survives  as  a 
very  rare  component  of  the  benthic 
community  in  Buck  Creek,  F^laski 
County,  Kentucky;  and  it  still  survives 
in  a  few  miles  of  the  Big  South  Fork 
Cumberland  River,  McCreary  Coxmty, 
Kentucky,  and  Scott  County,  Tennessee 
(Bakaletz  1991;  McCance,  in  litt.,  1994). 
Within  the  Tennessee  River  system, 
only  small  populations  survive  at  a  few 
sites  in  the  Powell  River,  Lee  County, 
Virginia;  and  Hancock  and  Claiborne 
counties,  Tennessee;  in  the  Clinch  River 
system,  Scott  County,  Virginia,  and 
Hancock  County,  Tennessee;  Copper 
Creek  (a  Clinch  River  tributary),  Scott 
County,  Virginia;  and  Duck  River, 
Marshall  County.  Tennessee.  Although 
not  seen  in  recent  years,  the  species  may 
still  persist  at  extremely  low  numbers  in 
the  lower  Nolichucky  river,  Cocke  and 
Hamblem  counties,  Tennessee,  and  in 
the  Little  Pigeon  River,  Sevier  County, 
Tennessee  (Gordon  1991). 

Much  of  the  oyster  mussel's  historic 
range  has  been  impounded  by  the 
Tennessee  Valley  Authority  (TVA)  and 
the  U.S.  Army  Corps  of  Engineers 
(Corps).  Other  populations  were  lost 
due  to  various  forms  of  pollution  and 
siltation.  The  present  populations  are 
threatened  by  the  adverse  impacts  of 
coal  mining,  poor  land-use  practices, 
and  pollution,  primarily  from  nonpoint 
sources.  The  Duck  River  population 
could  be  lost  if  the  proposed  Coliunbia 
Dam  on  the  Duck  River  at  Columbia, 
Tennessee,  is  completed  as  presently 
proposed.  All  the  known  populations 
are  small  and  could  be  decimated  by 


natiu^lly  occurring  events  such  as  toxic 
chemical  spills. 

Cumberlandian  combshell  {Epioblasma 
brevidens) 

The  Cumberlandian  combshell  (Lea 
1831)  has  a  thick,  solid  shell  with  a 
smooth  to  cloth-like  outer  surface.  It  is 
yellow  to  tavray  brown  in  color  with 
narrow  green  broken  rays.  The  inside  of 
the  shell  is  white.  The  shells  of  females 
are  inflated  with  serrated  teeth-like 
structures  along  a  portion  of  the  shell 
margin  (see  Johnson  (1978)  for  a  more 
complete  description  of  the  species). 
The  species  is  considered  endangered  in 
the  States  of  Kentucky  (KSNPC  1991) 
and  Virginia  (Neves  1991; 
Bruenderman.  in  litt.,  1992)  and  a 
species  of  special  concern  in  Tennessee 
(Bogan  and  Parmalee  1983). 

The  Cumberlandian  combshell 
historically  existed  throughout  much  of 
the  Cumberlandian  portion  of  the 
Tennessee  and  Cumberland  river 
systems  in  Alabama.  Kentucky. 
Tennessee,  and  Virginia  (Gordon  1991). 
Presently,  it  stuvives  in  the  Cumberland 
River  basin,  as  a  very  rare  component  of 
the  benthic  community  in  Buck  Creek. 
Pulaski  County.  Kentucky,  and  in  a  few 
miles  of  the  Big  South  Fork  Cumberland 
River,  McCreary  County,  Kentucky,  and 
Scott  Coimty.  Teimessee  (Bakaletz  1991; 
Gordon  1991;  McCance.  in  litt.,  1994).  A 
few  old.  non-reproducing  individuals 
may  also  sinrvive  in  Old  Hickory 
Reservoir  on  the  Ciunberland  River. 
Smith  County,  Tennessee  (Gordon 
1991). 

Within  the  Tennessee  River  basin,  the 
species  still  survives  in  very  low 
niunbers  in  the  Powell  and  Clinch 
rivers.  Lee  and  Scott  coimties,  Virginia; 
and  Claiborne  and  Hancock  counties, 
Tennessee.  The  Clinch  and  Powell  river 
populations  are  very  small  and  in 
decUne  (Neves  1991;  Richard  Neves, 
Virginia  Cooperative  Fish  and  Wildlife 
Research  Unit,  personal 
communication.  1991). 

'  Many  of  the  Cumberlandian 
combshell's  historic  populations  were 
lost  when  impoimdments  were 
constructed  on  the  Tennessee  and 
Cumberland  rivers  by  TVA  and  the 
Corps.  Other  populations  were  lost  due 
to  various  forms  of  pollution  and 
siltation.  The  present  populations  are 
threatened  by  the  adverse  impacts  of 
coal  mining,  poor  land-use  practices, 
and  pollution,  primarily  from  nonpoint 
sources.  All  the  known  populadons  are 
small  and  could  be  decimated  by 
naturally  occurring  events  such  as  toxic 
chemical  spills. 
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Purple  bean  [Villosa  perpurpurea) 

The  purple  bean  mussel  (Lea  1861) 
has  a  small-  to  medium-sized  shell.  The 
shell's  outer  siirface  is  usually  dark 
brown  to  black  with  numerous  closely 
spaced  fine  green  rays.  The  inside  of  the 
shell  is  purple,  but  the  purple  may  fade 
to  white  in  dead  specimens  (see  Bogan 
and  Parmalee  (1983)  for  a  more 
complete  description  of  the  species). 
The  species  is  considered  endangered  in 
Tennessee  (Bogan  and  Parmalee  1983) 
and  Virginia  (Neves  1991;  and 
Bruenderman,  in  lift..  1992). 

The  purple  bean  historically  occupied 
the  upper  Tennessee  River  basin  in 
Tennessee  and  Virginia  upstream  of  the 
confluence  of  the  Clinch  River  (Gordon 
1991).  Ortmann  (1918)  considered  the 
species  "not  rare"  in  Virginia.  Presently, 
it  survives  in  limited  numbers  at  a  few 
locations  in  the  upper  Clinch  River 
basin,  Scott,  Tazewell,  and  Russell 
counties,  Virginia;  Copper  Creek  (a 
Clinch  River  tributary),  Scott  Coimty, 
Virginia;  Indian  Creek  (a  Clinch  River 
tributary),  Tazewell  County,  Virginia 
(the  Indian  Creek  location  information 
was  received  from  the  Service's 
Abingdon  Field  Office,  Abingdon, 
Virginia,  after  the  close  of  the  comment 
period.  However,  the  purple  bean  was 
known  to  occiur  in  the  Clinch  River, 
Tazewell  County,  Virginia,  near  the 
mouth  of  Indian  Creek  during  the  open 
comment  period,  and  another  federally 
Usted  mussel  (tan  riffleshell)  was  also 
found  in  the  same  reach  of  Indian  Creek. 
The  Service  has  determined  that, 
because  this  new  information  did  not 
substantially  afliect  the  listing  decision, 
extending  the  pubhc  comment  period 
was  not  warranted);  Obed  River, 
Cumberland  and  Morgan  counties, 
Tennessee;  Emory  River  just  below  its 
confluence  with  the  Obed  River,  Morgan 
Coimty,  Tennessee;  and  Beech  Creek, 
Hawkins  Coimty,  Tennessee  (Gordon 
1991). 

The  purple  bean  populations  in  the 
lower  Clinch,  Powell,  and  Holston 
rivers  were  extirpated  by  reservoirs.  The 
decline  of  the  species  tlrroughout  the 
rest  of  its  range  was  likely  due  to  the 
adverse  impacts  of  coal  mining,  poor 
land-use  practices,  and  pollution; 
primarily  from  nonpoint  sources.  The 
population  centers  that  remain  are  so 
limited  that  they  are  very  vulnerable  to 
naturally  occurring  events  such  as  toxic 
chemical  spills. 

Rough  rabbitsfoot  (C^adnila  cylindrica 
strigillata) 

The  rough  rabbitsfoot  (Wright  1898) 
has  an  elongated  heavy,  rough  textured, 
yellow-  to  greenish-colored  shell.  The 
shell's  surface  is  covered  with  green 


rays,  blotches,  and  chevron  patterns. 
The  inside  of  the  shell  is  silvery  to 
white  with  an  iridescence  in  the 
posterior  area  of  the  shell  (see  Bogan 
and  Parmalee  (1983)  for  a  more 
complete  species  description).  The 
species  is  considered  threatened  in 
Virginia  (Neves  1991;  Bruenderman,  in 
litt.,  1992)  and  a  species  of  special 
concern  in  Tennessee  (Bogan  and 
Parmalee  1983). 

Historically,  this  mussel  was 
restricted  to  the  upper  Tennessee  River 
basin  in  the  Clinch,  Powell,  and  Holston 
river  systems  (Gordon  1991).  It  still 
survives  in  all  three  of  these  systems, 
but  only  in  Umited  areas  and  at  low 
population  levels.  Populations  persist  in 
the  Powell  River,  Lee  County,  Virginia; 
and  Claiborne  and  Hancock  counties. 
Tennessee;  Clinch  River,  Scott  County. 
Virginia;  and  Hancock  County, 
Tennessee;  Copper  Creek  (a  Clinch 
River  tributary),  Scott  County,  Virginia; 
and  North  Fork  Holston  River, 
Washington  County,  Virginia  (Gordon 
1991). 

The  rough  rabbitsfoot  populations  in 
the  lower  Clinch,  Powell,  and  Holston 
river  systems  were  extirpated  by 
reservoirs.  The  decline  of  the  species 
throughout  the  rest  of  its  range  was 
likely  due  to  the  adverse  impacts  of  coal 
mining,  poor  land-use  practices,  and 
pollution,  primarily  from  nonp>oint 
sources.  The  population  centers  that 
remain  are  so  limited  that  they  are 
vulnerable  to  extirpation  from  naturally 
occurring  events  such  as  toxic  chemical 
spills. 

Previous  Federal  Action 

In  the  Service's  notice  of  review  for 
animal  candidates,  pubUshed  in  the 
Federal  Register  of  November  21.  1991 
(56  FR  58804),  the  Cumberland  elktoe. 
oyster  mussel,  Cumberlandian 
combshell,  purple  bean,  and  rough 
rabbitsfoot  were  included  as  Category  2 
species.  At  that  time,  a  Category  2 
species  was  one  that  was  being 
considered  for  possible  addition  to  the 
Federal  List  of  Endangered  and 
Threatened  WildUfe.  Designation  of 
Category  2  species  was  discontinued  in 
the  February  28,  1996,  Federal  Register 
notice  (61  FR  7596).  These  mussels  were 
approved  for  elevation  to  candidate 
status  by  the  Service  on  August  30, 
1993.  A  candidate  species  is  a  species 
for  which  the  Service  has  sufficient 
information  to  propose  it  for  protection 
under  the  Act.  On  August  25,  1992,  the 
Service  notified  by  mail  (129  letters), 
potentially  affected  Federal  and  State 
agencies  and  local  governments  within 
the  species'  present  range,  and 
interested  individuals  that  a  status 
review  of  the  above  mentioned  five 


mussels  and  the  slabside  pearlymussel 
[Lexingtonia  dohbelloides)  was  being 
conducted.  (The  slabside  pearlymussel 
has  not  been  included  in  this  final  rule. 
Additional  populations  of  this  species 
were  discovered  and  further  evaluation 
is  needed  before  a  decision  can  be  made 
regarding  the  species'  need  for  Federal 
protection.) 

Seven  agencies  responded  to  the 
August  25. 1992,  notification.  The  U.S. 
Natural  Resources  Conservation  Service 
(formerly  the  U.S.  Soil  Conservation 
Service)  stated:  "It  is  not  anticipated 
that  any  planned  or  current  activities 
wiU  adversely  a£fect  these  species  or 
their  habitat."  The  KSNPC.  the 
Kentucky  Department  of  Environmental 
Protection,  Tennessee  Wildlife 
Resources  Agency  (TWRA),  Virginia 
Department  of  Conservation  and 
Recreation  (VDCR),  and  VDGIF 
provided  infr  rmation  on  the  decline 
and  status  of  the  species  in  their  States. 

The  Duck  River  Agency  (DRA) 
provided  comments  on  the  status  of  the 
oyster  mussel  in  the  Duck  River.  It 
stated  that,  as  the  Duck  River 
population  of  the  oyster  mussel  is 
extremely  small,  it  is  believed  highly 
unlikely  that  the  stream  supports  a 
viable  population  of  E.  capsaeformis.  In 
contrast  to  DRA's  statement,  Cion  Hubbs 
(TWRA,  in  litt..  1992)  stated  that  fresh 
dead  oyster  mussel  individuals  (from 
young  and  older  cohorts)  were  not 
uncommon  in  muskrat  middens  on  the 
Duck  River  in  MarshaD  County, 
Tennessee.  The  Service,  however, 
currently  has  insufficient  information  to 
judge  the  species'  long-term  viability 
either  in  the  Duck  River  or  on  a 
rangewide  basis. 

Tne  DRA  took  issue  with  the  Service's 
statement  in  the  notification  that  the 
proposed  Columbia  Dam  on  the  Ehick 
River  could  eliminate  the  oyster  mussel 
from  the  Duck  River.  It  stated  that 
current  project  alternatives  under 
consideration  by  the  DRA  and  TVA 
could  result  in  a  project  that  would 
flood  less  than  one  third  of  the  area  and 
would  enhance  the  future  viability  of 
the  population  segment  above  the  pool. 
The  Service  agrees  that  a  smaller 
Columbia  Dam  pool  would  reduce  the 
amount  of  the  oyster  mussel  population 
lost  to  the  direct  effects  of  the  dam. 
However,  the  details  of  these  Columbia 
Dam  alternatives  have  not  been 
provided  to  the  Service. 

The  DRA  commented  that  statements 
in  the  mussel  sf)ecies  accounts  (Gordon 
1991)  used  as  an  information  source  to 
prepare  the  August  25,  1992. 
notification  contained  language  that 
appeared  to  indicate  that  the  Service 
had  already  made  a  decision  to  hst  the 
species  prior  to  receiving  any  comments 
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from  the  notification.  The  Service  agrees 
that  the  species  accounts,  which  were 
prepared  by  a  non-Service  biologist 
under  contract  to  the  Service,  contain 
langviage  regarding  the  need  to  reverse 
the  species'  decline  as  a  means  to 
preserve  and  recover  the  mussels. 
However,  these  statements,  made  by  a 
Service  contractor,  do  not  represent  a 
prededsional  statement  by  the  Service. 
Statements  in  the  species  accounts  were 
considered  along  with  all  presently 
available  information  on  these  species, 
as  well  as  information  obtained  through 
the  notification  and  the  proposed  rule, 
when  making  the  final  decision 
regarding  the  status  of  the  species. 

The  processing  of  this  final  rule 
conforms  with  the  Service's  final  listing 
priority  guidance  published  in  the 
Federal  Register  on  May  16,  1996  (61 
FR  24722).  The  guidance  clarifies  the 
order  La  which  the  Service  will  process 
rulemakings  following  two  related 
events — (1)  the  lifting,  on  April  26, 
1996,  of  the  moratorium  on  final  listings 
imposed  on  April  10,  1995  {PubUc  Law 
104-€),  and  (2)  the  restoration  of 
significant  funding  for  listing  through 
the  passage  of  the  omnibus  budget 
reconciliation  law  on  April  26,  1996. 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  The  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of  the 
outstanding  proposed  listings.  This  final 
rule  falls  under  Tier  2.  At  this  time, 
there  are  no  pending  Tier  1  actions. 

In  the  development  of  this  final  rule. 
the  Service  has  conducted  an  internal 
review  of  a  draft  of  this  rule  and  other 
Service-generated  information.  Based  on 
this  review,  the  Service  has  determined 
that  there  is  no  new  information  that 
would  substantively  affect  this  listing 
decision  and  that  additional  pubhc 
comment  is  not  warranted. 

Sammary  of  Comments  and 
Recommendations 

On  July  14,  1994,  a  proposed  rule  was 
published  in  the  Federal  Register  (59 
FR  35901)  stating  that  the  Cumberland 
elktoe.  oyster  mussel.  Cumberlandian 
combshell.  purple  bean,  and  rough 
rabbitsfoot  were  being  considered  for 
endangered  species  status  under  the 
Act.  In  the  proposed  rule,  in  legal 
notices  (published  in  the  Kingsport 
Daily  News,  Kingsport.  Tennessee,  on 
August  2,  1994;  Crossville  Chronicle. 
Crossville,  Tennessee,  and  Bristol 
Herald  Courier,  Bristol,  Virginia,  on 
August  3,  1994;  Knoxville  Journal. 
Knoxville,  Tennessee,  on  August  8. 


1994:  Columbia  Herald,  Columbia. 
Tennessee,  on  August  10.  1994;  and 
Nashville  Banner,  Nashville.  Tennessee, 
on  August  17,  1994)  and  in  letters  dated 
July  26.  1994.  the  Service  requested 
Federal  and  State  agencies,  local 
governments,  scientific  organizations, 
and  interested  parties  to  comment  and 
submit  factual  reports  and  information 
that  might  contribute  to  development  of 
a  final  determination  for  these  five 
mussels,  and  provided  notification  that 
a  public  hearing  on  the  proposal  could 
be  held,  if  requested. 

In  response  to  the  above  notifications, 
the  Service  received  several  public 
hearing  requests  from  within  the 
following  counties — Fentress, 
Cumberland,  and  Marshall  counties. 
Tennessee;  end  McCreary  County, 
Kentucky.  The  Service  held  two  public 
hearings  (December  13.  1994,  at  the 
York  Institute,  Jamestown,  Tennessee; 
and  December  15,  1994,  at  the  Marshall 
County  Courthouse,  Lewisburg, 
Tennessee),  and  reopened  the  comment 
period  from  November  23. 1994.  to 
December  30.  1994.  Notices  of  these 
hearings  and  the  reopening  of  the 
comment  period  were  published  in  the 
Federal  Register  on  November  18.  1994. 
(59  FR  59200)  and  in  the  following 
newspapers — Daily  Herald.  Columbia. 
Tennessee,  and  Bristol  Herald  Courier, 
Bristol.  Virginia,  on  November  20.  1994; 
Knoxville  News  Sentinel,  Knoxville, 
Tennessee,  and  Commonwealth  Journal, 
Somerset,  Kentucky,  on  November  21, 
1994;  and  Nashville  Banner,  Nashville. 
Tennessee.  Daily  News  of  Kingsport, 
Kingsport,  Tennessee,  and  Crossville 
Chronicle.  Crossville,  Tennessee,  on 
November  22,  1994.  Additionally,  the 
Service,  by  letters  dated  November  21, 
1994,  notified  Federal  and  state 
agencies,  local  governments,  scientific 
organizations,  and  interested  parties  of 
the  public  hearings  and  the  reopening  of 
the  comment  period. 

The  Service  received  nineteen  written 
comments  and  eight  oral  comments  on 
the  proposal  to  list  the  five  mussels. 
Numerous  questions  on  the  proposal 
and  related  issues  were  asked  at  the 
public  hearings.  Comments  in  support 
of  the  proposed  rule  were  received  from 
the  Environmental  Protection  Agency 
(EPA);  National  Park  Service,  Big  South 
Fork  National  River  and  Recreation 
Area;  KSNPC;  Kentucky  Department  of 
Fish  and  Wildlife  Resources  (KDFWR); 
Department  of  Fisheries  and  Wildlife 
Sciences,  Virginia  Polytechnic  Institute 
and  State  University;  "Tennessee 
Department  of  Environment  £uid 
ConservaUon  (TDEC);  VDCR;  VDGIF; 
and  two  private  individuals.  The  listing 
of  one  or  more  of  these  species  was 
opposed  by  the  DRA;  Fentress  County 


Utility  District,  Jamestown.  Tennessee; 
and  one  individual.  The  remainder  of 
the  respondents  expressed  concerns 
over  what  impact  these  listings  would 
have  on  various  activities.  The 
following  is  a  sununary  of  the 
comments,  concerns,  and  questions 
(referred  to  as  "Issues"  for  the  purposes 
of  this  simimary)  regarding  the  proposed 
rule  that  were  expressed  in  writing  or 
presented  orally  at  the  public  hearings. 
Comments  of  similar  content  have  been 
grouped  together. 

Issue  1 :  Chie  respondent  expressed 
concern  that  listing  the  purple  bean 
could  significantly  impact  efforts  to 
build  a  water  supply  reservoir  on  Clear 
Creek,  an  Obed  River  tributary,  in 
Morgan  County,  Tennessee,  and  asked 
specific  questions  regarding  how  this 
reservoir  project  would  impact  the 
species. 

Response:  The  purple  bean  is  the  only 
one  of  these  five  species  that  occurs  in 
the  Obed  River  system.  However,  based 
on  available  information,  this  species 
does  not  exist  at  the  proposed  reservoir 
site  or  in  the  area  downstream  of  the  site 
that  would  be  significantly  affected  by 
the  project.  Therefore,  because  the 
Service  does  not  anticipate  that  the 
project  will  have  a  significant  impact  on 
the  purple  bean,  the  listing  will  not 
significantly  impact  the  reservoir 
project.  Specific  questions  on  how  a 
reservoir,  which  will  likely  have  only 
minimal,  if  any.  impact  to  the  species, 
might  negatively  or  possibly  positively 
affect  the  species  cannot  be  fully 
evaluated  until  detailed  project  plans 
are  available  for  review.  These  issues, 
however,  would  be  addressed  in  any 
biological  opinion  that  may  be 
developed  for  this  proposed  project. 

Issue  2:  Several  respondents 
expressed  concern  that  listing  these  five 
mussels  could  have  a  significant  impact 
on  private  landowners. 

Response:  Currently,  there  are  24 
federally  listed  mussels  in  the 
Tennessee  and  Cumberland  river 
systems.  These  species,  many  of  which 
have  been  listed  for  over  10  years,  have 
not  had  a  significant  impact  on  private 
lands  activities  (e.g.,  logging, 
agriculture,  land  development,  and 
home  construction).  Therefore,  based  on 
this  historic  perspective,  the  Service 
does  not  anticipate  that  listing  these 
additional  species  will  have  a 
significant  impact  on  private 
landowners.  In  fact  most  individuals 
that  own  or  farm  lands  along  streams 
that  are  inhabited  by  listed  aquatic 
species  are  unaware  of  the  species' 
existence  because  their  presence  has 
never  affected  their  activities. 


UMI 
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Issue  3:  One  respondent  requested 
information  on  the  impact  of  this  listing 
on  mining  activities. 

Response:  If  a  mining  activity  comes 
imder  the  jurisdiction  of  a  state  or 
Federal  agency  and  one  of  these  five 
mussels  or  any  other  listed  species  may 
be  in  the  project  area,  the  project's 
impacts  to  the  species  must  be 
considered.  However,  it  has  been  the 
Service's  experience,  after  dealing  with 
hundreds  of  mining  projects,  that  in 
nearly  all  cases  where  there  is  a  conflict 
between  endangered  species  and  a 
mining  project,  the  project  is  permitted 
with  only  minor  modifications. 

Issue  4:  Several  respondents 
expressed  concern  that  the  listing  of  the 
Cumberland  elktoe  could  adversely 
impact  the  completion  of  a  proposed 
water  supply  reservoir  on  Crooked 
Creek,  a  tributary  of  the  Big  South  Fork 
of  the  Cumberland  River,  Fentress 
Coimty,  Tennessee. 

Response:  The  Service  does  not 
believe  the  listing  of  the  Cumberland 
elktoe  will  stop  completion  of  the 
proposed  Crooked  Creek  Reservoir.  The 
Service  is  consulting  with  the  Farm 
Services  Agency  on  this  project.  A 
segment  of  the  Cumberland  elktoe 
population  does  exist  at  the  site  of  the 
proposed  reservoir.  However,  this 
population  segment  is  small  and  likely 
is  not  essential  to  the  species'  survival 
and  recovery.  Therefore,  based  on 
available  information,  the  Service  does 
not  anticipate  that  a  jeopardy  biological 
opinion  will  result  from  this 
consultation.  The  Service's  biological 
opinion  will  outline  measures  to 
minimize  incidental  take  of  the  elktoe 
and  suggest  conservation 
recommendations,  but  the  project  will 
not  be  blocked  by  the  Federal  listing  of 
the  elktoe. 

Issue  5:  Listing  the  Duck  River 
population  of  the  oyster  mussel  was 
questioned  because  it  was  felt  that  this 
population  was  not  viable. 

Response:  The  Duck  River  oyster 
mussel  population  may  be  currently 
below  the  number  of  individuals 
necessary  to  maintain  long-term 
viabihty.  However,  that  does  not 
disquahfy  this  population  from 
protection  under  the  Act.  If  the 
population  is  below  the  threshold 
number  needed  for  long-term  viability, 
the  population  could  be  augmented 
with  juveniles  produced  through 
artificial  propagation  or  with  adults 
from  another  population. 

Issue  6:  In  the  proposed  rule,  the 
Service  made  reference  to  oyster 
mussels  collected  from  a  muskrat 
midden.  One  respondent  questioned  the 
Service's  use  of  this  information  in  its 


assessment  of  the  Duck  River's  oyster 
mussel  population. 

Response:  It  is  a  common  practice  of 
the  Service,  other  Federal  and  state 
agencies,  and  mussel  researchers  to 
utilize  information  from  muskrat 
middens.  Mussels  deposited  in  middens 
by  muskrats  can  not  provide  a 
quantitative  assessment  of  mussel 
density,  but  observations  of  the  numbers 
of  specimens  in  a  midden  can  provide 
insight  into  a  species'  status  in  the 
adjacent  river  reach. 

Issue  7:  Requests  were  made  that  the 
Service  identify — (1)  those  activities 
that  wrill  not  be  considered  likely  to 
result  in  a  violation  of  section  9  of  the 
Act  and  (2)  those  activities  that  will  be 
considered  likely  to  result  in  violation 
of  section  9  of  the  Act. 

Response:  This  issue  is  addressed  in 
the  "Available  Conservation  Measures" 
section  of  this  rule. 

Issue  8:  One  respondent  wanted  to 
know  what  impact  these  listings  would 
have  on  the  placement  of  docks  and 
piers  into  rivers  inhabited  by  these 
mussels. 

Response:  There  should  be  minimal 
impact  on  dock  and  pier  construction  as 
a  result  of  this  listing.  The  construction 
of  piers  and  docks  involves  work  in 
navigable  waters  of  the  United  States 
and  includes  the  discharge  of  dredge 
material  back  into  the  waterway  Thus, 
dock  and  pier  construction  comes  under 
the  Corps'  permit  authority  pursuant  to 
section  10  of  the  Rivers  and  Harbors  Act 
(RHA)  (33  U.S.C.  403)  and  section  404 
of  the  Clean  Water  Act  (CWA)  (33  U.S.C. 
1344).  Thus,  a  permit  must  be  received 
from  the  Corps  prior  to  the  construction 
of  a  dock  or  pier.  If  a  federally  Usted 
species  may  be  adversely  impacted  by 
this  activity,  the  Corps  must  consult 
with  the  Service  to  determine  if  the 
project  is  likely  to  jeopardize  the 
species'  continued  existence. 

It  is  possible  that  construction  of  a 
few  piers  or  docks  could  be  delayed  due 
to  the  presence  of  one  of  these  species. 
However,  it  is  unlikely  that  any  projects 
would  be  stopped.  Most  piers  and  docks 
are  constructed  in  pool  habitat,  and 
these  mussels  primarily  inhabit 
relatively  shallow  riffles.  Most  piers  and 
docks  constructed  on  the  rivers  and 
streams  inhabited  by  these  mussels 
would  be  relatively  small  and  have  only 
minimal  impact  on  the  mussels. 
Additionally,  from  an  historical 
perspective,  the  24  mussel  species  that 
are  already  listed  in  the  Tennessee  and 
Cumberland  river  systems  have  had 
little  impact  on  the  issuance  of  permits 
for  these  structures. 

Issue  9:  One  respondent  asked  what 
impact  these  listings  would  have  on 


dredging  and  m-stream  gravel  mining 
projects. 

Response:  In-stream  dredging  and 
gravel  mining  involves  work  in 
navigable  waters  of  the  United  States 
and  can  result  in  the  discharge  of  dredge 
material  back  into  the  water.  Thus,  in- 
stream  dredging  and  gravel  mining 
comes  under  the  Corps'  permit  authority 
pursuant  to  section  10  of  the  RHA  (33 
U.S.C.  403)  and  section  404  of  the  CWA 
(33  U.S.C.  1344).  If  a  federally  listed 
species  may  be  adversely  impacted  by 
this  activity,  the  Corps  must  consult 
with  the  Ser\'ice  to  determine  if  the 
project  is  likely  to  jeopardize  the 
species'  continued  existence. 

It  is  possible  that  a  few  in-stream 
dredging  and  gravel  mining  projects 
could  be  impacted  due  to  the  presence 
of  one  of  these  species.  However,  it  has 
been  the  experience  of  the  Service  that 
most  of  these  projects  can  be  designed 
in  such  a  way  (i.e.,  removing  the  gravel 
only  from  above  the  water  line)  that  the 
project  objectives  and  the  needs  of  the 
species  can  be  met.  Additionally,  as 
some  of  these  newly  listed  species  exist 
in  areas  that  are  already  inhabited  by 
listed  mussels,  the  listing  of  these 
species  that  coexist  with  currently  hsted 
mussels  will  not  add  any  additional 
permit  restrictions  to  these  areas. 

Issue  10:  Several  respondents  were 
concerned  with  the  potential  impacts 
these  listings  could  have  on  water 
withdrawal  projects. 

Response:  As  water  withdrawal 
projects  often  require  construction  of  a 
structure  in  the  water,  these  projects 
typically  require  a  permit  from  the 
Corps  under  section  10  of  the  RHA  (33 
U.S.C.  403)  and  section  404  of  the  CWA 
(33  U.S.C.  1344).  If  a  federally  listed 
species  may  be  adversely  impacted  by 
this  activity,  the  Corps  must  consult 
with  the  Service  to  determine  if  the 
project  is  likely  to  jeopardize  the 
species'  continued  existence.  It  is 
possible  that  a  few  water  withdrawal 
projects  that  propose  to  extract  a 
significant  portion  of  a  river's  flow 
could  be  affected  due  to  the  presence  of 
one  of  these  species.  However,  if  the 
water  withdrawal  project  meets  state 
water  quality  standards,  it  has  generally 
been  the  Service's  experience  that 
endangered  species  will  be  protected 
without  further  significant  restrictions. 

Issue  11:  Several  respondents  were 
concerned  with  the  potential  impacts 
these  listings  could  have  on  waste  water 
discharge  projects. 

Response:  The  potential  exists  for 
point  discharges  to  impact  these 
species,  and  there  is  an  increasing 
demand  for  discharge  f)ermits  in  the 
Tennessee  and  Cumberland  river 
systems.  However,  the  States  of 
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Kentucky,  Tennessee,  and  Virginia,  with 
assistance  from  and  oversight  by  the 
EPA.  set  water  quality  standards  that  are 
presumably  protective  of  aquatic  life, 
including  die  24  mussel  species  that  are 
already  listed  in  the  Tennessee  and 
Cumberland  river  systems.  Thus,  there 
should  be  no  significant  increase  in 
regulatory  bimlen  regarding  waste  water 
discharge  permits  as  a  result  of  listing 
these  five  species  in  areas  where  these 
species  coexist  with  one  or  more  of  the 
mussels  that  are  currently  listed.  If  new 
information  indicates  that  cxirrent  water 
quahty  criteria  are  insufficient  to 
prevent  the  likelihood  of  jeopardy  to 
these  freshwater  mussels,  new  standards 
may  be  needed.  If  revised  standards  are 
implemented,  some  discharge  permits 
could  be  further  regulated  if  these 
species  are  present.  However,  in  areas 
where  hsted  mussels  already  exist,  the 
listing  of  these  five  mussels  wiU  not  add 
any  significant  additional  burden. 

issue  12:  Several  respondents  were 
concerned  with  the  degree  of  impact 
these  listings  might  have  on  landowners 
who  have  erosion  problems  on  their 
land. 

Response:  Siltation  can  negatively 
impact  the  aquatic  environment. 
However,  based  on  a  historical 
perspective,  the  Act  has  not  impacted 
individual  landowners  with  erosion 
problems  that  might  affect  the  24  mussel 
species  that  are  currently  listed  in  the 
Tennessee  and  Cumberland  river 
systems.  Thus,  the  Service  does  not 
anticipate  that  the  fisting  of  these 
species  will  burden  private  landowners 
regarding  this  issue. 

The  Service,  through  a  proactive  and 
coordinated  effort  with  other  agencies, 
conservation  groups,  and  local 
governmental  bodies,  is  assisting  willing 
private  landowners  in  the  restoration  of 
riparian  habitat  to  control  siltation.  This 
program  ("Partners  for  WildUfe")  is 
currently  funding  projects  on  the  Cfinch 
River  (a  Tennessee  River  tributary  in 
eastern  Tennessee  and  southwestern 
Virginia)  and  the  Little  Termessee  River 
(a  Tennessee  River  tributary  in  western 
North  Carolina).  Both  rivers  have 
endangered  fish  and  mussel  fauna  and 
this  program  has  developed  cooperative 
agreements  with  willing  landowners  to 
improve  stream  side  habitat  for  the 
benefit  of  all  aquatic  species. 

Issue  13:  One  respondent  wanted  to 
know  what  impact  these  UsUngs  would 
have  on  the  use  of  pesticides. 

Response:  The  EPA.  during  its 
pesticide  registration  process,  consults 
with  the  Service  to  determine  if  a 
pesticide  will  likely  jeopardize  the 
continued  existence  of  any  federally 
listed  species.  If  it  is  determined  that 
the  application  of  the  chemical  is  likely 


to  jeopardize  a  species,  the  Service 
provides  reasonable  and  prudent 
chemical  application  alternatives  that 
would  avoid  the  fikeUhood  of  jeopardy. 
These  recommendations  generally 
suggest  some  type  of  appDcation 
restriction  (i.e..  prohibit  pesticide 
application  within  a  prescribed  distance 
from  an  inhabited  stream  reach)  that 
would  protect  the  species. 

Although  there  may  be  some  added 
restrictions  to  pesticide  use  as  a  result 
of  these  listings,  the  Service  believes 
that  the  resulting  impacts  to  pesticide 
users  should  be  minimal.  Many  of  the 
stream  reaches  inhabited  by  these  five 
mussels  are  populated  with  previously 
listed  mussels  that  have  already  been 
assessed  for  pesticide  restrictions;  many 
pesticides  reviewed  for  registration  are 
not  believed  to  be  harmful  to  mussels 
and  no  restrictions  are  applied  to  their 
use;  and  if  a  pesticide  is  found  to  be 
harmful  to  a  species,  there  are  often 
unrestricted,  alternative  chemicals  that 
can  be  used  to  control  the  same  pest. 

Issue  14:  One  respondent  wanted  to 
know  if  the  information  that  these  rules 
are  based  on  had  been  peer  reviewed. 

Response:  The  information  utilized  in 
determining  to  propose  these  species 
has  been  peer  reviewed.  On  August  25, 
1992,  the  Service  mailed  a  siunmary  of 
the  available  status  information  on  the 
five  species  to  47  agencies, 
organizations,  and  individuals  familiar 
with  the  status  of  freshwater  mussels 
and  solicited  their  comments  on  the 
need  to  propose  these  species.  Prior  and 
subsequent  to  the  August  25, 1992, 
notification,  a  copy  of  the  status  report 
used  to  make  the  determination  to 
propose  these  five  species  was  sent  to 
biologists  and  agencies  fami  liar  with  the 
pUght  of  these  species.  With  the 
exception  of  the  DRA,  none  of  the 
respondents  questioned  the  need  to 
propose  these  species  for  Federal 
protection.  (See  the  last  paragraph 
under  the  "Summary  of  Comments  and 
Recommendations"  section  for  further 
information.) 

Issue  15:  One  respondent  was 
concerned  that  these  listings  could 
restrict  the  farming  commuiuties'  use  of 
fords  (stream  crossings). 

Response:  There  are  numerous  active 
fords  in  the  Tennessee  and  Ctunberland 
river  systems  used  by  the  farming 
community,  and  many  of  these  fords  are 
in  streams  inhabited  by  federally 
protected  mussels.  The  Act  has  not 
restricted  the  use  of  these  fords,  and  the 
listing  of  these  five  mussels  will  not 
alter  this  situation. 

Issue  16:  One  respondent  wanted  to 
know  if  the  Service  planned  to 
designate  critical  habitat  for  these  five 
mussels. 


Response:  The  Service  is  not  and  has 
no  plans  to  designate  criticd  habitat  for 
these  species  (see  the  "Critical  Habitat" 
section  of  this  rule). 

Issue  1 7:  Several  respondents  were 
concerned  that  these  listings  would 
affect  current  fanning  methods  in  the 
watershed. 

Response:  The  Service  will  encourage 
the  use  of  buffer  strips  along  water 
courses,  reduction  of  pesticide  and 
herbicide  applications,  and  soil 
conservation  practices  that  help  control 
soil  loss  and  siltation. 

Issue  18:  One  respondent  questioned 
the  statement  in  the  proposed  rule  that 
impUcated  poor  land-use  practices  as  a 
threat  to  these  mussels,  and  the 
individual  was  concerned  that  the 
farming  community  might  have  been  the 
primary  target  of  this  statement. 

Response:  Siltation  from  soil  erosion 
is  not  just  or  primarily  an  agricultural 
problem.  Any  activity  that  removes 
natural  vegetated  ground  cover  (e.g., 
logging,  bridge  and  road  construction, 
mining,  and  land  clearing  for  industrial 
and  residential  construction)  can  cause 
significant  stream  siltation  if  adequate 
control  measiu^s  are  not  taken.  Silt  can 
have  a  devastating  impact  on  aquatic 
ecosystems,  especially  those  species 
that  evolved  in  a  relatively  silt  free 
environment.  Mussels  are  filter  feeders 
and  they  can  five  in  one  location  for 
most  of  their  Uves.  High  silt  loads 
disrupt  their  ability  to  feed  and 
reproduce,  and  at  extreme  silt  levels, 
they  can  be  smothered  imder  deep 
layers  of  silt. 

As  mentioned  in  response  to  Issue  12, 
the  Service,  through  its  "Partners  for 
Wildlife"  program,  is  working  with 
willing  landowners  to  assist  in 
restoration  of  stream  side  habit  to 
control  siltation.  The  Service  also 
encourages  the  use  of  "Best 
Management  Practices"  to  control 
erosion  and  minimize  the  impacts  of  silt 
to  aquatic  resources. 

Issue  19:  One  respondent  wanted  to 
know  how  the  listing  of  the  oyster 
mussel  would  affect  the  completion  of 
Columbia  Dam. 

Response:  The  Service  stated  in  a 
1979  Biological  Opinion  that 
completion  of  a  proposed  reservoir 
project  (Columbia  Eteun)  on  the  Duck 
River  in  Maury  and  Marshall  coimties, 
Tennessee,  would  likely  jeopardize  the 
continued  existence  of  two  federally 
listed  mussels.  Although  our  Biological 
Opinion  included  reasonable  and 
prudent  alternatives  that  would  have 
allowed  the  project  to  go  forward,  TVA 
has  not  implemented  those  measures 
and  has  been  reevaluating  the  project 
and  considered  other  alternatives  to 
meet  the  project  objectives.  (A  third 
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mussel  listed  prior  to  the  issuance  of  the 
Biological  Opinion  is  now  known  from 
the  proposed  flood  pool.)  Although  the 
presence  of  a  fourth  endangered  mussel 
(oyster  mussel)  may  somewhat 
complicate  this  issue,  any  measures 
needed  to  avoid  a  jeopardy  situation  for 
the  ciurently  listed  mussels  would  not 
be  expected  to  change  significantly  with 
the  addition  of  a  foiulh  listed  species. 

Issue  20:  One  respondent  noted  that 
since  species  go  extinct  because  of 
natiu^l  causes  why  should  these  species 
receive  special  protection. 

Response:  It  is  true  that  natural  and 
catastrophic  events  over  geological  time 
have  resulted  in  the  extinction  of 
millions  of  species.  However,  the  rate  of 
extinctions  in  the  past  couple  of 
centuries  has  accelerated  dramatically 
as  a  direct  result  of  hiunan  activities. 
The  Act  specifically  states  that  species 
of  fish,  wildlife,  and  plant  are  of  value 
to  this  nation,  and  the  Act  requires  the 
Department  of  the  Interior  to  maintain  a 
list  of  endangered  and  threatened 
species.  The  Service  believes  that  these 
five  mussels  meet  the  criteria  for  the 
Act's  protection  (see  the  "Summary  of 
Factors  Affecting  the  Species"  section  of 
these  rules). 

Issue  21:  One  respondent  suggested 
that  the  Service  should  postpone  the 
decision  to  Ust  the  five  species  until 
Congress  reauthorizes  the  Act. 

Response:  The  Act  as  currently 
written  requires  the  Department  of  the 
Interior  to  maintain  a  list  of  endangered 
and  threatened  species  and  the  Act 
provides  five  criteria  to  consider  when 
determining  to  list  a  species  (see  the 
"Siunmary  of  Factors  Affecting  the 
Species"  section  of  these  rules).  Based 
on  the  best  available  information,  these 
five  species  meet  these  criteria  and 
quahfy  for  the  Act's  protection.  The 
Service  beUeves  that  delaying  these 
listings  to  await  Congressional 
reauthorization  would  be  a  violation  of 
existing  Federal  law. 

Issue  22:  One  respondent  wanted  to 
know  if  a  biological  survey  was  required 
when  a  Federal  permit  was  needed  in 
areas  inhabited  by  Usted  species  and  if 
a  survey  was  needed,  who  would 
conduct  the  survey. 

Response:  Often  the  Service  or  other 
agencies  have  sufficient  status 
information  on  the  species  in  a  project 
area,  and  no  addtional  site-  specific 
surveys  are  needed  to  determine  project 
impacts  to  the  species.  However,  if  site- 
specific  species  information  is 
unavailable  or  insufficient,  a  survey  of 
the  project  impact  area  may  be  needed 
to  fully  assess  the  project's  impacts.  If 
a  survey  is  needed,  it  is  generally  not 
conducted  by  the  Service.  Survey 
responsibiUty  falls  onto  the  permitting 


agency.  However,  the  permitting  agency 
usually  requires  the  permit  applicant  to 
obtain  the  needed  status  information  as 
part  of  the  application  process. 

Issue  23:  One  respondent  commented 
that  the  Service  should  initiate  a 
massive  education  effort  with  the  farm 
community  to  help  build  trust  and 
encourage  community  involvement 
regarding  the  protection  and  recovery  of 
aquatic  species. 

Response:  The  Service  agrees  that 
local  commimity  support  is  essential  to 
fully  protect  and  recover  listed  species. 
The  Service  has  increased  its  efforts  in 
this  area  through  "Partners  for  Wildlife" 
and  other  programs  that  work  with 
commimity  leaders  and  willing 
landowners  to  build  the  necessary 
partnerships. 

Issue  24:  The  VDCR  stated  that  the 
rough  rabbitsfoot  was  listed  as 
threatened  by  the  VDGIF.  Thus,  they  felt 
it  might  be  more  appropriate  to  list  this 
species  as  threatened  rather  than 
endangered. 

Response:  The  rough  rabbitsfoot  is 
listed  as  a  threatened  species  by  the 
VDGIF.  However,  this  list  was 
developed  in  the  late  1980's  and 
published  in  1991  (Neves  1991).  Since 
the  pubhcation  of  the  state  list,  the 
rough  rabbitsfoot  has  declined 
significantly  in  the  Clinch  River  and 
may  no  longer  siuvive  in  Copper  Creek 
(Neves,  personal  communication.  1995). 
Neves  (personal  communication,  1995), 
was  a  primary  consultant  used  by  the 
VDGIF  in  determining  state  status  for 
the  rough  rabbitsfoot,  and  he  plans  to 
recommend  State  endangered  status  for 
this  species  when  the  state  list  is 
revised.  Additionally,  he  recommended 
Federal  endangered  status  for  this 
species  in  response  to  the  proposed  rule 
(Neves,  in  litt.,  1994).  Based  on  this 
information  and  the  information 
presented  in  the  "Background"  and  the 
"Summary  of  Factors  Affecting  the 
Species"  sections  of  these  rules,  the 
Service  believes  that  endangered  status 
is  appropriate  for  the  rough  rabbitsfoot. 

Issue  25:  The  EPA  requested  that  the 
Service  clarify  what  it  meant  by  the 
following  statement  that  appeared  in  the 
July  14,  1994,  proposed  rule: 

Existing  authorities  available  to  protect 
aquatic  systems,  such  as  the  Clean  Water  Act, 
administered  by  the  Environmental 
Protection  Agency  (EPA)  and  the  Army  Corps 
of  Engineers,  have  not  been  fully  utilized  and 
may  have  led  to  the  degradation  of  aquatic 
environments  in  the  Southeast  Region,  thus 
resulting  in  a  decline  of  aquatic  species. 

Response:  Through  EPA's 
imp-lementation  of  the  CWA,  water 
quality  has  been  improved  and  mussel 
populations  have  benefited.  However,  in 
spite  of  general  water  quality 


improvements,  numerous  freshwater 
mussel  populations  in  the  southeastern 
United  States  are  continuing  to  decline 
even  in  areas  that  appear  to  have 
suitable  physical  habitat.  The  Service 
believes  that  it  is  likely  that  some 
insidious  environmental  factor(s), 
possibly  contaminants,  may  be 
adversely  affecting  the  growth, 
reproduction,  or  survival  of  these 
populations.  Of  all  the  potential  impacts 
to  mussels,  less  is  known  about  the 
potential  effects  of  contaminants  on 
these  species.  The  Service  beUeves  that 
EPA  could,  through  the  CWA.  play  a 
more  active  role  in  identifying  potential 
contaminant  impacts  to  mussels. 

Issue  26:  The  EPA  also  requested  that 
the  Service  identify  in  any  final  rule 
specific  deficiencies  and/or 
inadequacies  in  the  following  areas 
related  to  their  implementation  of  the 
CWA  in  the  States  of  Tennessee  and 
Kentucky — state  adopted  narrative  and 
numeric  water  quality  criteria:  state 
water  use  classifications  by  streams 
occupied  by  the  five  mussels;  aquatic 
life  criteria  guidance  values;  and 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
procedures. 

Response:  As  mentioned  in  response 
to  Issue  25.  little  is  known  about  the 
potential  impacts  of  contaminants  on 
freshwater  mussels.  Research  is  needed 
to  address  the  lethal  and  sublethal 
effects  of  acute  and  chronic  exposure  of 
toxins  to  all  life  stages  of  freshwater 
mussels.  This  research  will  entail 
identifying  appropriate  surrogate 
species,  devising  test  protocols,  and 
conducting  studies  to  evaluate  the 
protectiveness  of  these  criteria. 
Additionally,  the  Service  is  currently 
working  with  EPA  to  develop  a 
memorandum  of  agreement  (MOA)  that 
will  address  how  EPA  and  the  Service 
will  interact  relative  to  CWA  water 
quality  criteria,  standards,  and  NPDES 
permits  within  the  Service's  Southeast 
Region.  Until  the  MOA  is  developed 
and  data  are  available  to  fully  evaluate 
the  effectiveness  of  current  national 
-water  quaUty  criteria  and  standards  and 
the  need  for  site-specific  criteria,  the 
Service  believes  it  is  premature  to 
attempt,  in  this  final  rule,  to  address  any 
specific  deficiencies  and/ or 
inadequacies  that  may  exist  in  EPA's 
implementation  of  the  CWA  regarding 
theprotection  of  water  quaUtv 

The  Service  also  solicited  the  expert 
opinions  of  ten  appropriate  and 
indep>endent  mussel  speciahsts 
regarding  the  pertinent  scientific  or 
commercial  data  and  assiunptions 
relating  to  taxonomy,  population  status, 
and  biological  and  ecological 
information  on  these  five  mussels.  One 
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response  from  a  specialist  was  received, 
and  those  comments  were  incorporated 
into  this  final  rule. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
Part  424)  issued  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Usts.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
appUcation  to  the  Cumberland  elktoe 
[Alasmidonta  atropurpurea],  oyster 
mussel  (Epioblasma  capsaeformls). 
Cumberlandian  combshell  {Epioblasma 
brevidens),  purple  bean  [Villosa 
perpurpurea),  and  rough  rabbitsfoot 
(Quadrula  cylindrica  strigiUata)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Mussel  populations  throughout  the 
Central  and  Eastern  United  States  have 
been  declining  since  modem 
dviUzation  began  to  significantly  alter 
aquatic  habitats.  The  Ohio  River 
drainage,  which  includes  the  Tennessee 
and  Cumberland  rivers,  was  a  center  for 
freshwater  mussel  evolution  and 
historically  contained  about  127  distinct 
mussel  species  and  subspecies.  Of  this 
once  rich  mussel  fauna,  11  mussels  are 
extinct,  and  33  mussels  (including  the  5 
sf)ecies  covered  in  this  final  rule)  are 
classified  as  Federal  endangered 
species.  In  less  than  100  years,  35 
percent  of  the  Ohio  River  system's 
mussel  fauna  has  either  become  extinct 
or  federally  endangered.  No  other  wide- 
ranging  faunal  group  in  the  continental 
United  States  has  experienced  this 
degee  of  loss  within  the  last  100  years. 

The  mussel  fauna  in  most  streams  of 
the  Ohio  River  basin  has  been  directlv 
impacted  by  impoundments,  siltation, 
channehzation,  and  water  pollution. 
Reservoir  construction  is  the  most 
obvious  cause  of  the  loss  of  mussel 
diversity  in  the  basin's  larger  rivers. 
Most  of  the  main  stem  of  both  the 
Tennessee  and  Cumberland  rivers  and 
many  of  their  tributaries  are 
impounded.  For  example,  over  2,300 
river  miles  or  about  20  jjercent  of  the 
Tennessee  River  and  its  tributaries  with 
drainage  areas  of  25  square  miles  or 
greater  are  impounded  (TV A  1971).  In 
addition  to  the  loss  of  riverine  habitat 
within  impoundments,  most 
impoundments  also  seriously  alter 
downstream  aquatic  habitat;  and  mussel 
populations  upstream  of  reservoirs  may 
be  adversely  affected  by  changes  in  the 


fish  fauna  essential  to  a  mussel's 
reproductive  cycle. 

Coal  mining- related  siltation  and 
associated  toxic  runoff  have  adversely 
impacted  many  stream  reaches. 
Numerous  streams  have  experienced 
mussel  and  fish  kills  from  toxic 
chemical  spills,  and  poor  land-use 
practices  have  fouled  many  waters  with 
silt.  Runoff  from  large  urban  areas  has 
degraded  water  and  substrate  quality. 
Because  of  the  extent  of  habitat 
destruction,  the  overall  aquatic  faunal 
diversity  in  many  of  the  basins'  rivers 
has  declined  significantly.  As  a  result  of 
this  destruction  of  riverine  habitat,  8 
fishes  and  24  mussels  in  the  Tennessee 
and  Cumberland  river  basins  have 
already  required  the  Act's  protection, 
and  numerous  other  aquatic  species  in 
these  two  basins  are  currently 
considered  species  of  concern  and  could 
warrant  listing  in  the  future. 

The  mussel  fauna  in  the  Tennessee 
and  Cumberland  rivers  has  been 
extensively  sampled,  and  much  is 
known  about  the  historic  and  present 
distribution  of  this  rich  fauna.  Gordon 
(1991)  provided  an  extensive  review  of 
the  literature  regarding  the  past  and 
present  ranges  of  the  Cumberland 
elktoe,  oyster  mussel,  Cxunberlandian 
combshell,  purple  bean,  and  rough 
rabbitsfoot.  Basied  on  Gordon's  (1991) 
review  and  personal  communications 
with  numerous  Federal,  State,  and 
independent  biologists,  it  is  clear  that 
these  five  mussel  species  have 
undergone  significant  reductions  in 
range  and  that  they  now  exist  as  only 
remnant  isolated  populations.  (See 
"Background"  section  for  a  discussion 
of  current  and  historic  distribution  and 
threats  to  the  remaining  populations.) 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  These  five  mussels  are  not 
commercially  valuable:  but  as  they  are 
extremely  rare,  they  could  be  sought  by 
collectors.  The  specific  areas  inhabited 
by  these  species  are  presently  unknown 
to  the  general  public.  As  a  result,  their 
overutilization  has  not  been  a  problem 
to  date.  Most  stream  reaches  inhabited 
by  these  mussels  are  extremely  small. 
Thus,  populations  of  the  species  could 
be  easily  eliminated  or  significantly 
reduced  using  readily  available  toxic 
chemicals.  Although  scientific 
collecting  is  not  presently  identified  as 
a  threat,  take  by  private  and 
institutional  collectors  could  pose  a 
threat  if  left  unregulated.  Federal 
protection  of  these  species  will  help  to 
minimize  illegal  and  inappropriate  take. 

C.  Disease  and  predation.  I)isease 
occurrence  in  freshwater  mussels  is 
virtually  unknown.  However,  since 
1982,  biologists  and  commercial  mussel 


fishermen  have  reported  extensive 
mussel  die-offs  in  rivers  and  lakes 
throughout  the  United  States.  The 
cause(s)  of  many  of  these  die-offs  is 
unknown,  but  disease  has  been 
suggested  as  a  possible  factor. 

Shells  of  all  five  species  are  often 
fovmd  in  muskrat  middens.  The  species 
are  also  presumably  consumed  by  other 
mammals,  such  as  raccoons  and  mink. 
While  predation  is  not  thought  to  be  a 
significant  threat  to  a  healthy  mussel 
population,  Neves  and  Odum  (1989) 
suggest  it  could  limit  the  recovery  of 
endangered  mussel  species  or  contribute 
to  the  local  extirpation  of  already 
depleted  mussel  populations.  Predation 
would  be  of  particular  concern  to  oyster 
mussel,  Cumberlandian  combshell,  and 
purple  bean,  which  exist  only  as 
extremely  small,  remnant  populations. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  States  of 
Kentucky,  Alabama,  Tennessee,  and 
Virginia  prohibit  the  taking  of  fish  and 
wdldhfe,  including  freshwater  mussels, 
for  scientific  purposes  without  a  State 
collecting  permit.  However, 
enforcement  of  this  permit  requirement 
is  difficult.  Also,  State  regulations  do 
not  generally  protect  these  mussels  from 
other  threats. 

Existing  authorities  available  to 
protect  aquatic  systems,  such  as  the 
CWA,  administered  by  the  EPA  and  the 
Corps,  may  not  have  been  fully  utilized. 
This  may  have  contributed  to  the 
degradation  of  aquatic  environments 
and  the  decline  of  aquatic  species  in  the 
Southeast  (see  response  to  Issue  25  in 
the  "Summary  of  Comments  and 
Reconmiendations"  of  this  final  rule). 
As  these  mussels  (Cumberland  elktoe, 
Cumberlandian  combshell,  oyster 
mussel,  purple  bean,  and  rough 
rabbitsfoot)  coexist  with  other  federally 
listed  species  throughout  most  or  all  of 
their  range,  some  of  the  habitats  of  these 
species  are  indirectly  provided  some 
Federal  protection  from  Federal  actions 
and  activities  through  section  7  of  the 
Act.  However,  Federal  listing  will 
provide  additional  protection  for  all  five 
species  throughout  their  range  by 
requiring  Federal  permits  to  take  the 
species  and  by  requiring  Federal 
agencies  to  consult  with  the  Service 
when  activities  they  fund,  authorize,  or 
carry  out  may  specifically  adversely 
affect  these  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
populations  of  these  species 
(Cumberland  elktoe,  oyster  mussel, 
Ciunberlandian  combshell,  purple  bean, 
and  rough  rabbitsfoot)  are  small  and 
geographically  isolated.  This  isolation 
prohibits  the  natural  interchange  of 
genetic  material  between  populations. 


UMI 


Federal  Register  /  Vol.  62.  No.  7  /  Friday,  January  10,  1997  /  Rules  and  Regulations  1655 


and  the  small  population  sizes  reduce 
the  reservoir  of  genetic  variability 
within  the  populations.  It  is  likely  that 
some  of  the  populations  of  the 
Cumberland  elJctoe,  oyster  mussel, 
Cumberlandian  combshell,  purple  bean, 
and  rough  rabbitsfoot  may  be  below  the 
level  required  to  maintain  long-term 
genetic  viability.  Also,  because  most  of 
the  extant  populations  of  these  mussels 
are  restricted  to  short  river  reaches,  they 
are  very  vulnerable  to  extirpation  from 
a  single  catastrophic  event,  such  as  a 
toxic  chemical  spill  or  a  major  stream 
channel  modification.  Because  the 
populations  of  each  species  are  isolated 
from  one  another  because  of 
impoundments,  nat\iral  repopulation  of 
any  extirpated  population  is  impossible 
without  human  intervention. 

The  invasion  of  the  exotic  zebra 
mussel  [Dreissena  polymorpha)  into  the 
Great  Lakes  poses  a  potential  tbreat  to 
the  Ohio  River's  mussel  fauna.  The 
zebra  mussel  has  recently  been  reported 
from  the  Tennessee  and  Cumberland 
rivers,  but  the  extent  of  its  impact  on  the 
basin's  freshwater  mussels  is  unknown. 
Zebra  mussels  in  the  Great  Lakes  have 
been  foimd  attached  in  large  numbers  to 
the  shells  of  live  and  fi«shly  dead  native 
mussels,  and  zebra  mussels  have  been 
implicated  in  the  loss  of  entire  mussel 
beds. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  feced  by 
these  mussels  in  determiniug  to  make 
this  rule  final.  Based  on  these 
evaluations,  the  preferred  action  is  to 
list  the  Qunberland  elktoe 
[AlasmJdonta  atropurpurea],  oyster 
mussel  [Epioblasma  capsaeformis), 
Ciunberlandian  combshell  [Epioblasma 
brevidens),  purple  bean  (Villosa 
perpurpurea),  and  rough  rabbitsfoot 
{Quadrula  cylindrica  strigillata)  as 
endangered  species.  The  Cumberland 
elktoe,  piuple  bean,  and  rough 
rabbitsfoot  are  known  from  three 
populations  each,  and  the 
Cumberlandian  combshell  and  oyster 
mussel  are  known  from  five  populations 
each.  These  five  sptecies  and  their 
habitat  have  been  and  continue  to  be 
impacted  by  habitat  destruction  and 
range  reduction.  Their  limited 
distribution  also  makes  them  very 
vidnerable  to  possible  extinction  from 
toxic  chemical  spills.  Because  of  their 
restricted  distributions  and  their 
vulnerability  to  extinction,  endangered 
status  appears  to  be  the  most 
appropriate  classification  for  these 
species. 


Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretly  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service's 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  TTie 
species  is  threatened  by  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  exp>ected  to  increase  the 
degree  of  threat  to  the  species  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species. 
The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  for  these 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  these 
species,  and  designation  of  critical 
habitat  could  pose  a  further  threat  to 
them  through  publication  of  their  site- 
specific  localities. 

Section  7(a)(2)  and  regulations 
codified  at  50  CFR  Part  402  require 
Federal  agencies  to  ensure,  in 
consultation  with  and  with  the 
assistance  of  the  Service,  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  listed  species  or  destroy  or 
adversely  modify  their  critical  habitat,  if 
designated.  Section  7(a)(4)  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat  (See  "Available  Conservation 
Measiires"  section  for  a  further 
discussion  of  section  7.)  As  part  of  the 
development  of  this  final  rule.  Federal 
and  state  agencies  were  notified  of  the 
mussels'  general  distributions,  and  they 
were  requested  to  provide  data  on 
proposed  Federal  actions  that  might 
adversely  affect  the  species.  Should  any 
future  projects  be  proposed  in  areas 
inhabited  by  these  mussels,  the 
involved  Federal  agency  will  already 
have  the  general  distributional  date 
needed  to  determine  if  the  species  may 
be  impacted  by  its  action;  and  if  needed, 
more  specific  distributional  information 
would  be  provided. 

Each  of  these  mussels  occupies  very 
restricted  stream  reaches.  Thus,  because 
any  significant  adverse  modification  or 
destruction  of  these  species'  habitat 
would  likely  jeopardize  their  continued 
existence,  no  additional  protection  for 
the  species  would  accrue  from  critical 
habitat  designation  that  would  not  also 
accrue  from  listing  these  species. 
Therefore,  habitat  protection  for  these 


species  would  be  accomplished  through 
the  section  7  jeopardy  standard  and 
section  9  prohibitions  against  take. 

In  addition,  these  mussels  are  rare, 
and  taking  for  scientific  purposes  and 
private  collection  could  pose  a  threat  if 
specific  site  information  were  released. 
"The  publication  of  critical  habitat  maps 
in  the  Federal  Register  and  local 
newspapers,  and  other  publicity 
accomp>anying  critical  habitat 
designation  could  increase  the 
collection  threat  and  increase  the 
potential  for  vandahsm,  especially 
during  the  often  controversial  critical 
habitat  designation  process.  The 
locations  of  populations  of  these  species 
have  consequently  been  described  only 
in  general  terms  in  this  rule.  Any 
existing  precise  locality  data  would  be 
available  to  appropriate  Federal,  state, 
and  local  governmental  agencies  from 
the  following  offices — the  Service  office 
described  in  the  ADDRESSES  section  of 
these  rules;  the  Service's  Cookeville 
Field  Office,  446  Neal  Street, 
Cookeville,  Tennessee  38501;  the 
Service's  White  Marsh  Field  Office.  P.O. 
Box  480,  Mid-County  Center,  U.S.  Route 
17,  White  Marsh,  Virginia  23183;  the 
Service's  Southeastern  Virginia  Field 
Office.  P.O.  Box  2345,  332  Cummings 
Street,  Abingdon.  Virginia  24212; 
KDFWR;  KSNPC;  TWRA;  TDEC;  VDGIF; 
and  VDCR 

Available  Conaenration  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  state,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperati  -  n  with  the  states  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  Usted  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
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proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  hsted  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consiiltation  with  the  Service. 

The  Service  notified  Federal  agencies 
that  may  have  programs  which  could 
affect  these  species.  One  major  Federal 
project,  a  proposed  TVA  impoundment 
on  the  Duck  River,  Columbia, 
Tennessee,  could  have  a  significant 
impact  on  the  oyster  mussel. 
Construction  of  Columbia  IDam  was 
suspended  in  the  late  1970's  after  the 
Service  issued  a  Biological  Opinion 
stating  that  the  dam's  completion  would 
likely  jeopardize  the  continued 
existence  of  two  federally  listed 
mussels.  Although  our  Biological 
Opinion  included  reasonable  and 
prudent  alternatives  that  would  have 
allowed  the  project  to  go  forward,  TVA 
has  not  implemented  those  measures 
and  has  been  reevaluating  the  project 
and  considered  other  alternatives  to 
meet  the  project  objectives.  (A  third 
mussel  listed  prior  to  the  issuance  of  the 
Biological  Opinion  is  now  known  from 
the  proposed  flood  pool.)  Although  the 
presence  of  a  fourth  endangered  mussel 
(oyster  mussel)  may  somewhat 
complicate  this  issue,  any  measures 
needed  to  avoid  a  jeopardy  situation  for 
the  currently  listed  mussels  would  not 
be  expected  to  change  significantly  with 
the  addition  of  a  foiirth  listed  species 
(see  response  to  Issue  19  in  the 
"Summary  of  Comments  and 
Recommendations"  section  of  these 
rules). 

A  water  supply  reservoir  is  under 
consideration  on  Crooked  Creek  in  the 
upper  Big  South  Fork  of  the 
Cumberland  River  watershed,  Fentress 
County,  Tennessee.  This  project  would 
inundate  and  adversely  impact  a  portion 
of  the  Cumberland  alktoe  population 
that  exists  in  the  upper  Big  South  Fork 
basin.  This  water  supply  project, 
proposed  by  the  Fentress  County  Utihty 
District,  is  one  of  a  series  of  water 
supply  alternatives  oirrently  under 
review  for  a  permit  pursuant  to  section 
404  of  the  CWA.  However,  the  Service 
does  not  believe  the  listing  of  the 
Cumberland  elktoe  will  stop  completion 
of  the  Crooked  Creek  Reservoir  (see 
response  to  Issue  4  in  the  "Summary  of 
Comments  and  Recommendations"  of 
these  rules). 

Another  water  supply  reservoir  is 
under  consideration  by  the  Catoosa 


Utility  District  for  Clear  Creek,  an  Obed 
River  tributary,  Morgan  County, 
Tennessee.  The  purple  bean  occurs  in 
the  Obed  River  system.  However,  based 
on  available  information,  this  species 
does  not  exist  at  the  proposed  reservoir 
site  or  in  the  area  downstream  of  the  site 
that  would  be  significantly  affected  by 
the  project.  Therefore,  as  the  Service 
does  not  anticipate  that  the  project  will 
have  a  significant  impact  on  the  purple 
bean,  the  listing  will  not  have  any 
significant  impact  on  this  reservoir 
project  (see  response  to  Issue  1  in  the 
"Summary  of  Comments  and 
Recommendations"  of  this  rule). 

Since  the  close  of  the  comment  period 
on  this  rule,  the  Southeastern  Virginia 
Field  Office  has  become  involved  in  an 
informal  section  7  consultation 
regarding  a  proposed  Federal  prison  in 
Lee  County,  Virginia,  and  its  potential 
impacts  to  eight  federally  Usted  mussels 
that  live  in  the  Powell  River.  The 
Cumberlandian  combshell,  oyster 
mussel,  and  purple  bean  are  also  known 
from  the  Powell  River  and  will  now 
need  to  be  considered  in  this 
considtation.  However,  since  the  eight 
listed  mussels  are  already  being 
considered  with  regard  to  this  project, 
the  outcome  of  the  consultation  should 
not  be  affected  by  the  addition  of  these 
three  more  listed  mussels.  Based  on  this 
review,  the  Service  has  determined  that 
there  is  no  information  that  would 
substantively  affect  these  listing 
decisions  and  that  additional  public 
comment  is  not  warranted. 

No  other  specific  proposed  Federal 
actions  were  identified  that  would 
likely  affect  any  of  the  species.  Federal 
activities  that  could  occur  and  impact 
the  species  include,  but  are  not  limited 
to.  the  carrying  out  or  the  issuance  of 
permits  for  reservoir  construction, 
stream  alterations,  waste  water  facility 
development,  water  withdrawal 
projects,  pesticide  registration,  mining, 
and  road  and  bridge  construction. 
However,  it  has  been  the  experience  of 
the  Service  that  nearly  all  section  7 
consultations  have  been  resolved  so  that 
the  s[>ecies  have  been  protected  and  the 
project  objectives  have  been  met. 

Tne  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  paurt, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  is  also 


illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circiunstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

It  is  the  policy  of  the  Service 
published  in  the  Federal  Register  on 
July  1.  1994,(59  FR  34272)  to  identify  at 
the  time  of  listing,  to  the  maximum 
extent  practicable,  those  activities  that 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
poUcy  is  to  increase  public  awareness  as 
to  the  effects  of  these  listings  on 
proposed  and  ongoing  activities  within 
a  species'  range.  During  the  public 
comment  periods,  comments  were 
received  questioning  the  effect  these 
listings  would  have  on  private 
landowners  (see  response  to  Issue  2  and 
12  in  the  "Summary  of  Comments  and 
Recommendations"  section  of  this  rule), 
pesticide  application  (see  response  to 
Issue  13).  use  of  existing  river  fords  by 
the  farming  community  (see  response  to 
Issue  15),  and  traditional  farming 
practices  (see  response  to  Issue  17).  The 
Service  believes,  based  on  the  best 
available  information  as  outlined  in  the 
"Summary  of  Comments  and 
Recommendations"  section  of  this  rule, 
that  the  aforementioned  actions  will  not 
result  in  a  violation  of  section  9 
provided  the  activities  are  carried  out  in 
accordance  with  any  existing 
regulations  and  permit  requirements.  In 
addition,  the  Service  also  believes  that 
certain  other  activities  will  not  result  in 
a  section  9  violation.  They  include  use 
of  the  river  by  boaters,  anglers,  and 
other  existing  recreational  uses. 

Activities  mat  the  Service  believes 
could  potentially  result  in  "take"  of 
these  mussels,  include,  but  are  not 
limited  to,  the  unauthorized  collection 
or  capture  of  the  species;  unauthorized 
destruction  or  alteration  of  the  species' 
habitat  (e.g.,  in-stream  dredging, 
channelization,  discharge  of  fill 
material);  violation  of  any  discharge  or 
water  withdrawal  permit;  and  illegal 
discharge  or  dumping  of  toxic  chemicals 
or  other  pollutants  into  waters 
supporting  the  species. 

Other  activities  not  identified  in  the 
above  two  paragraphs  will  be  reviewed 
on  a  case-by-case  basis  to  determine  if 
a  violation  of  section  9  of  the  Act  may 
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be  likely  to  result  from  such  activity. 
The  Service  does  not  consider  these  lists 
to  be  exhaustive  and  provides  them  as 
information  to  the  public. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Asheville 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regidations  on 
listed  species  and  inquiries  regarding 
prohibitions  and  permits  should  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ek:ological  Services  (TE),  1875 
Century  Boulevard,  Atlanta,  Georgia 
30345-3301  (404/679-7096). 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  PoUcy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  foimd  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 
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List  of  Sub)ects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  hn ports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regiilation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  lead  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  US  C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  "CLAMS,"  to  the  List  of 
Endangered  and  Tbreatened  Wildlife  to 
read  as  foUovis: 


§17.11 
wtldllf*. 


EndangwBd  and  thrMtaned 


(h)* 


Common  name 


Scientific  name 


Historic  range 


Verte- 
brate 
popu- 
lation 
wtiere 
endan- 
gered 

or 
threat- 
ened 


Status      Wrien  listed 


Critical 
hatJitat 


Special 
nies 


CLAMS: 


Bean,  purpie  ViOosa  perpurpurBa U.S.A.  (TN  and  VA)  NA  E 


Combshel,  Cum- 
berland. 


Epioblasma  brevidens  ....    U.SJV.  (AL,  KY,  TN,  and      NA 

VA). 


602 

* 

602 


NA 


NA 


NA 


NA 


Elctoe,  Cumberland 
Mussel,  oyster  


Alasmidonta  atropurpurea    U.SA.  (KY  and  TN)  NA 


Epioblasma  capsaefonnis    U.SA.  (AL,  KY,  TN,  and      NA 

VA). 


602 


NA 
NA 


NA 


NA 
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SPECIES 


Common  name 


Scientific  name 


Historic  range 


Verte- 
brate 
popu- 
lation 
wtiere 
endan- 
gered 

or 
threat- 
ened 


Status      When  listed 


Critical 
habitat 


Spedai 
rules 


Rabbitsfoot,  rough 


QuadnJa  cylindnca 
stngillata. 


S  A   ;TN  and  VA) 


NA 


602 


NA 


NA 


Dated:  December  6.  1996. 
John  G.  Rogers, 

Acting  Director.  Fish  and  Wildlife  Service 
[FR  Doc.  97-565  Filed  1-9-97;  8;45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Irxdusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Construction  and  other 
development;  planning 
arxj  performance; 
published  12-11-96 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Construction  and  other 
development;  planning 
and  performance; 
published  12-11-96 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Construction  arxJ  otfier 
development;  planning 
and  performance; 
published  12-11-96 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Construction  arxJ  other 
developments;  planning 
and  performarx^e; 
published  12-11-96 

NATIONAL  LABOR 
RELATIONS  BOARD 

Privacy  Act;  implementation; 
published  12-11-96 

Summary  judgment  cases 
notice-to-show  cause 
procedure,  advisory 
opinions,  etc.;  Federal 
regulatory  review;  published 
12-11-96 

NUCLEAR  REGULATORY 
COMMISSION 

Reactor  she  criteria: 

Seismic  and  earttx^uaite 
engineering  criteria  for 
nudear  power  plants; 
published  12-11-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Customer  limit  orders; 
improvement  of  hiandling 
and  execution;  put)lished 
9-12-96 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and 
bison- 
State  and  area 
classifications; 
comments  due  by  1-17- 
97;  published  11-18-96 
AGRICULTURE 
DEPARTMENT 
Meat  and  meat  products; 
export  reporting;  comments 
due  by  1-13-97;  published 
11-14-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 
Key  escrow  encryption 

equipment  and  software; 

licensing;  comments  due 

by  1-13-97;  published  12- 

13-96 

COMMERCE  DEPARTMENT 
Natiortai  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaslui;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  halibut  and  red 
king  crab;  comments 
due  by  1-15-97; 
published  12-1&-96 
Northeastern  United  States 
fisheries — 

Atlantic  madterel,  squid, 
and  butterfish; 
comments  due  by  1-14- 
97;  published  11-15-96 
Sivnmer  flounder  and 
scup;  comments  due  by 
1-13-97;  published  12- 
18-96 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets: 
Contract  market  designatkMi 
applk:atkxis  review  and 
approval  and  exchange 
rules  relating  to  contract 
terms  and  conditions; 
comments  due  by  1-16- 
97;  published  12-27-96 
Contract  market  rule  review 
procedures;  commerTts 
due  by  1-16-97;  published 
12-17-96 

DEFENSE  DEPARTMENT 

Acquisition  regulatkxis: 


Restructuring  costs/bonuses; 
comments  due  by  1-14- 
97;  published  11-15-96 
Federal  Acquisition  Regulabon 

(FAR): 

Independent  research  and 
development  aUowable 
cost  criteria/bid  and 
proposal  costs  for  Fiscal 
Year  1996  and  beyond; 
comments  due  by  1-13- 
97;  published  11-14-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
rational  emission  starxlards: 
Secondary  lead  smelters, 
new  and  existing; 
comments  due  by  1-13- 
97;  published  12-12-96 
Air  programs: 
Outer  Continental  Shelf 
regulations- 
California;  comments  due 
by  1-15-97;  published 
12-16-96 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Fkxida;  comments  due  by 
1-15-97;  published  12-16- 
96 
Georgia;  comments  due  by 
1-13-97;  published  12-13- 
96 

Idaho;  comments  due  t>y  i- 
17-97;  published  12-18-96 
Texas;  comments  due  by  1- 
13-97;  published  12-13-96 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  comrryxjities: 
Propiconazole;  comments 
due  by  1-13-97;  published 
11-13-96 
Water  pollutkyi  control: 
Great  Lakes  System;  water 
quality  guidance- 
Selenium  criterion 
maximum  corx»ntratton; 
cofT¥nents  due  by  1-15- 
97;  published  12-16-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  services,  speoal: 
Aviation  services- 
112-118  MHz  for 
Differential  Gtobal 
Positioning  System 
(GPS)  corection  data 
arxJ  hand-hekj 
transmitter  use; 
comments  due  t>y  1-15- 
97;  published  11-29-96 
Radio  stations;  table  of 
assignments: 
Pennsylvania;  comments 
due  by  1-13-97;  published 
12-4-96 


Texas;  comments  due  by  1- 
13-97;  published  12-2-96 

FEDERAL  MARITIME 
COMMISSION 

Maritime  carriers  in  foreign 
commerce: 

Conditions  unfavorable  to 
shipping,  actkxts  to  adjust 
or  meet- 
United  States/ Japan  trade; 

port  restrictions  and 

requirements;  comments 

due  by  1-13-97; 

published  11-13-96 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Base  pay  definttion  and 
Thrift  Savings  Plan  loan 
program  amenctnents; 
comments  due  by  1-17- 
97;  published  11-18-96" 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkyi  Regulation 
(FAR): 

Independent  research  and 
devekspment  alk}wat)le 
cost  critena/bKJ  and 
proposal  costs  for  Fiscal 
Year  1996  and  beyond; 
comments  due  by  1-13- 
97;  published  11-14-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  production  axis, 
and  sanitizers- 
Sodim  2,2  '- 
mettTy»enet)ts(4 ,6-dKtert- 
butylphenyf)phosphate; 
comments  due  by  1-15- 
97;  published  12-16-96 
Adjuvants,  production  aids, 
arxl  sanitizers- 
2-{[2,4,8,1CWetrakis(l,1- 
dimethylethyl)dibenzo 
-(d,f][1 ,3^],  etc.; 
comments  due  by  1-15- 
97;  published  12-16-96 
Food  for  human  consumption: 
Food  additives- 
Curdian;  conrnents  due 
by  1-15-97;  published 
12-16-96 
Human  drugs  arxl  biological 
products: 

Postinartoting  expedited 
adverse  expenerKe 
r.3porting  requirements; 
increased  frequency 
reports  revocation; 
comments  due  by  1-13- 
97;  published  10-28-96 
Human  drugs: 
Colk)idal  sifver  ingredMnts 
or  silver  salts,  products 
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containing  (OTC);  not 
generaily  recognized  as 
safe  and  effective: 
comnients  due  by  l-t3- 
97;  published  10-15-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Appeals  and  heahngs 
procedures;  revisions; 
comments  due  by  1-17-97; 
puWished  11-13-96 
Disposition;  grants; 
Alaska;  State  grants; 
comments  due  by  i-u- 
97;  published  11-15-96 
Forest  management; 
Sustained-yiekj  forest  units; 
comments  due  by  1-14- 
97;  putMisbed  11-15-96 
LIBRARY  OF  CONGRESS 
Copyii^t  Office,  Library  of 
Congress 
Copyright  office  and 
procedures: 

Registration  of  claims- 
>Best  Edition>  of 
published  copyrlgfited 
works;  comments  due 
by  1-14-97;  published 
12-3-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 


Independent  research  and 
development  allowable 
cost  cntenatid  and 
proposal  costs  for  Fiscal 
Year  1996  and  beyond; 
comments  due  by  1-13- 
97:  put)lished  '  1-14-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Retirement,  r^ealth  benefits, 
and  life  insurance.  Federal 
employees 
Distirct  of  Coiumtxa 
Financial  Control 
Authority:  employee 
coverage  as  Federa: 
employees,  comments 
due  by  '-'4-97    oubiished 
1'-'5-'96 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Electronic  Data  Gathering, 
Analysis,  and  Retrieval 
System  (EDGAR: 
Sutjmisston  o(  filings  ana 
other  documents, 
amendments;  comments 
due  by  *-'3-97   oublisho'l 
12-12-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  di.'ectives: 


AlliedSignal  Inc.:  comments 

due  by  1-13-97;  published 

11-13-96 
Be'l;  comments  due  by  1- 

13-97;  published  1i -14-96 
Boeing;  comnr»nts  due  by 

1-13-97;  published  11-12- 

96 

Dornier;  comments  due  by 
1-17-97;  published  12-5- 
96 

Rolls-Royce  pic;  comments 
due  by  1-13-97;  published 
11-13-96 
Schempp-Hirth;  comments 
due  by  1-17-97;  published 
11-5-96 
Special  conditions- 
Gutfstream  model  G1159A 
airplane:  comments  due 
by  1-13-97;  published 
12-13-96 
Class  E  airspace:  comments 
due  by  1-13-97;  put)lished 
11-19-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Occupant  crash  protection- 


Smart  air  bags,  vehicies 
without;  waming  labels, 
manual  cutoff  switches, 
etc.  reduction  of 
dangerous  impacts  on 
children;  comments  due 
by  1-13-97;  published 
11-27-96 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Firearms: 

Commerce  in  explosives: 
comments  due  by  1-13- 
97;  published  10-15-96 

TREASURY  DEPARTMENT 

Fiscal  Service 

Treasury  tax  and  loan 
depositanes  and  payment  of 
Federal  taxes: 

Electronic  Federal  Tax 
Payment  System 
operation:  financial 
institutions  and  Federal 
Resen/e  Bantcs; 
comments  due  by  1-13- 
97;  published  11-21-96 
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Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

<  Selected  Volumes  i 

Free.  easy,  online  access  to  selected  Code  of  Federal 
Regulations  iCFRi  volumes  is  rK>u  available  via  GPO 
Access,  a  ser\'ice  of  the  Lnited  States  Government 
Pnnimg  Office  (GPO).  CFR  titles  suli  be  added  to  GPO 
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released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access^  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  andor  volumes  will  be  added  to  this  online 
service  as  they  become  available 

http;   www.acces5.gpo.gov  naracf 7 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via 

•  Phone  toll-free  1-888-293-6498 

•  Email  gpoaccess@gpo  gov 
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FOR:         .Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
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1.  The  regulatory  process,  with  a  focus  on  the  Federal 

Registers  system  and  the  public's  role  in  the  development 
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2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 
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documents. 
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(3  blocks  north  of  Union  Station  Metro) 
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Rules  and  Regulations 


Federal  Register 

Vol.  62,  No.  8 

Monday.  )anuary  13.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Ckxje  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1205 

[Ch4-96-008] 

Cotton  Research  and  Promotion 
Program:  Determination  of  Sigrv-Up 
Eligibility,  and  Procedure  for  the 
Conduct  of  a  Sign-Up  Period  for 
Determination  of  Whether  To  Cor>duct 
a  Referendum  Regarding  the  1990 
Amendments  to  the  Cotton  Research 
and  Promotion  Act 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  establishes 
procedures  for  the  conduct  of  a  sign-up 
period  during  which  eligible  cotton 
producers  and  importers  will  be  offered 
the  opportunity  to  request  a 
continuance  referendum  on  the  1991 
amendments  to  the  Cotton  Research  and 
Promotion  Order  (Order).  Producers  will 
be  provided  the  opportunity  to  sign  up 
to  request  a  referendum  in  person  at  the 
Farm  Services  Agency  (FSA)  office  that 
serves  the  county  where  their  farm  is 
located.  All  known  and  eligible 
importers  will  be  mailed  information 
about  the  sign-up  period,  along  with  a 
written  request  form  that  those  persons 
who  favor  the  conduct  of  a  continuance 
referendum  may  complete  and  return  to 
USDA. 

EFFECTIVE  DATE:  January  13,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Shackelford,  Chief,  Cotton 
Research  and  Promotion  Staff, 
telephone  number  (202)  720-2259, 
facsimile  (202)  690-1718. 


SUPPLEMEWTAHY  INFORMATION: 

Regulatory  Impact  Analysis 

Executive  Orders  12866  and  12988:  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

This  rule  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866,  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  state  or  local  laws,  regulations, 
or  policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
Section  12  of  the  Act,  any  p)erson 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  anv 
obligation  imposed  in  connection  with 
the  order,  is  not  in  accordance  with 
laws,  and  requesting  a  modification  of 
the  order  or  an  exemption  therefrom. 
Such  persons  are  given  the  opportunity 
for  a  hearing  after  which  the  Secretary 
shall  issue  a  ruling  on  the  petition.  The 
Act  provides  that  the  District  Court  of 
the  United  States  in  any  district  where 
the  petitioner  resides,  or  where  the 
petitioner's  principal  place  of  business 
is  located,  has  jurisdiction  to  review  the 
Secretary's  ruling,  provided  that  the 
petitioner  files  a  complaint  for  that 
purpose  within  20  days  from  the  date  of 
the  issuance  of  the  Secretary's  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  [5 
U.S.C.  601  et  seq.\,  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  effect  of  this 
action  on  small  entities  and  has 
determined  that  its  implementation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses. 

The  majority  of  producers  and 
importers  subject  to  the  Order  are  small 
businesses  under  the  criteria  established 
by  the  Small  Business  Administration. 

Only  those  eligible  persons  who  are  in 
favor  of  conducting  a  referendum  will 
participate  in  the  sign-up  period.  Of  the 
46,220  valid  ballots  received  in  the  1991 
referendum.  27,879,  or  60  percent, 
favored  the  amendments  to  the  Order, 
and  18,341,  or  40  percent,  opposed  the 


amendments  to  the  Order.  This  rule  will 
provide  to  those  persons  who  are 
against  the  continuance  of  the  Order 
amendments  an  opportunity  to  request 
a  continuance  referendum. 

The  eligibility  and  participation 
requirements  set  forth  in  this  rule  are 
substantially  the  same  as  the  niles  that 
established  tht  eligibility  and 
participation  requirements  for  the  1991 
referendum. 

These  sigr   ap  procedures  will  not 
impose  a  substantial  burden  or  have  a 
significant  impact  on  persons  subject  to 
the  Order,  bet;ause  participation  is  not 
mandatory,  not  all  persons  subject  to  the 
Order  are  expected  to  participate,  and 
USDA  will  determine  producer  and 
importer  eligibility. 

In  comphance  with  OMB  regulations 
|5  CFR  Part  1320],  which  implement  the 
Paperwork  Reduction  Act  (PRA)  |44 
U.S.C.  3501  et  seq],  the  information 
collection  requirements  contained  in  7 
CFR  1205  have  been  previously 
approved  by  OMB  and  were  assigned 
OMB  number  0581-0093,  except  Board 
member  nominee  information  sheets  are 
assigned  OMB  number  0505-001. 

Background 

Following  the  July  1991  referendum, 
AMS  implemented  amendments  to  the 
Order.  These  amendments  provided  for: 
(1)  importer  representation  on  the 
Cotton  Board  by  an  appropriate  number 
of  persons,  to  be  determined  by  the 
Secretary,  who  import  cotton  or  cotton 
products  into  the  U.S..  and  whom  the 
Secretary  selects  from  nominations 
submitted  by  importer  organizations 
certified  by  t  .e  Secretary;  (2) 
assessments  levied  on  imported  cotton 
and  cotton  products  at  a  rate  determmed 
in  the  same  manner  as  for  U.S.  cotton; 

(3)  increasing  the  amount  the  Secretary 
can  be  reimbursed  for  the  conduct  of  a 
referendum  from  $200,000  to  $300,000; 

(4)  reimbursing  government  agencies 
that  assist  in  administering  the 
collection  of  assessments  on  imported 
cotton  and  cotton  products:  and  (."i) 
terminating  the  right  of  producers  to 
demand  a  refund  of  assessments. 

On  October  8.  1996.  in  accordance 
with  the  Act,  USDA  issued  a 
determination,  (61  FR  52772)  based  on 
a  review  report  of  the  Cotton  Researc:h 
and  Promotion  Program,  not  to  conduci 
a  referendum  regarding  the  1991 
amendments  to  the  Order.  Because  the 
review  report  noted  that  certain  progr.im 
participants  were  in  favor  of  condLicting 
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a  referendum,  USDA  is  providing  an 
opportunity  for  all  eligible  persons  to 
request  the  conduct  of  a  continuance 
referendum  on  the  1991  amendments  by 
making  such  a  request  during  a  sign-up 
period. 

The  sign-up  period  will  be  provided 
for  all  eligible  producers  and  importers 
in  accordance  with  section  8(c)2  of  the 
Act.  Cotton  producers  will  be  provided 
the  opportunity  to  sign-  up  to  request  a 
continuance  referendum  in  person  at 
the  FSA  office  that  serves  the  county 
where  their  farm  is  located. 

USDA  will  mail  sign-up  information, 
including  a  written  request  form,  to  all 
known,  eligible,  cotton  importers. 
Importers  who  favor  the  conduct  of  a 
continuance  referendum  should  return 
their  signed  request  forms  to  USDA, 
FSA,  DAPDFO,  STOP  0539,  Attention: 
William  A.  Brown,  Box  2415,  Room 
3096-s,  1400  Independence  Ave  S.W., 
Washington,  D.C.,  20250-0539. 

Importers  who  do  not  receive  a 
request  form  in  the  mail  by  February  1, 
1997,  and  who  meet  the  eligibility 
requirements  to  participate  in  the  sign- 
up, may  submit  a  written,  signed, 
request  for  a  continuance  referendum. 
Such  request  must  be  accompanied  by 
a  copy  of  a  U.S.  Customs  form  7501 
showing  payment  of  a  cotton  assessment 
for  calendar  year  1995.  Requests  and 
supporting  documentation  should  be 
mailed  to  USDA,  FSA,  DAPDFO.  STOP 
0539,  Attention;  William  A.  Brown.  Box 
2415,  Room  3096-s,  1400  Independence 
Ave.  S.W..  Washington.  DC,  20250- 
0539. 

The  sign-up  period  is  from  January 
15,  1997.  through  April  14,  1997  The 
October  8,  1996,  Federal  Register  notice 
(61  FR  52772)  stated  that  the  sign-up 
period  would  be  from  November  25, 

1996,  through  February  22,  1997.  USDA 
has  changed  the  sign-up  to  January  15. 

1997,  through  April  14.  1997,  to  allow 
USDA  to  better  prepare  for  the  sign-up 
period. 

Section  8(c)2  of  the  Act  requires  that 
if  the  Secretary  determines,  based  on  the 
results  of  the  sign-up,  that  at  least  10 
percent  (4,622)  or  more  of  the  number 
of  cotton  producers  and  importers  that 
voted  in  the  1991  referendum  request  a 
continuance  referendum  on  the  1991 
amendments,  such  a  referendum  will  be 
held  within  12  months  after  the  end  of 
the  sign-up  period.  In  counting  such 
requests,  however,  not  more  than  20 
percent  may  be  from  producers  from 
any  one  state  or  from  importers  of 
cotton. 

For  example,  when  counting  the 
requests,  AMS  Cotton  Division  will 
determine  the  total  number  of  vahd 
requests  from  all  cotton-producing 
states  and  from  importers.  No  more  than 


20  percent  of  the  total  requests  will  be 
counted  from  any  one  state  or  from 
importers  toward  reaching  the  10 
percent  or  4,622  total  signatures 
required  to  call  for  a  referendum. 

If  the  Secretarv'  determines  that  fewer 
than  10  percent  of  the  number  of 
producers  and  importers  who  voted  in 
the  most  recent  referendum  do  not  favor 
a  continuance  referendum,  no 
referendum  will  be  held. 

A  proposed  rule  with  a  request  for 
comments  was  pubUshed  in  the  Federal 
Register  (61  FR  64640)  on  December  6, 
1996  One  response,  on  behalf  of  an 
organization  that  represents  importers, 
was  received  by  USDA. 

The  respondent  favored  the  proposed 
procedures  for  the  conduct  of  tJie  sign- 
up period,  specifically  the  proposal  to 
mail  to  all  eligible  importers  of  cotton 
products  necessary  information  and  a 
form  by  which  they  may  indicate  their 
interest  in  a  referendum. 

This  rule  adds  a  new  subpart  to 
establish  procedures  for  use  during  the 
sign-up  period,  and  these  procedures 
Will  be  in  effect  only  for  the  duration  of 
the  sign-up  period,  Accordingly,  this 
rule  is  adopted  without  change. 

List  of  Subjects  in  7  CFK  Part  1205 

Advertising,  Agricultural  research. 
Cotton,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  Title  7,  chapter  XI  of  the  Code 
of  Federal  Regulations  is  amended  to 
read  as  follows: 

1.  In  Part  1205.  a  new  subpart  is 
added  to  read  as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

Subpart — Procedures  for  Conduct  of 
Sign-up  Period 


Definitions 

Sec 

120510 

Act. 

1205.11 

Administrator. 

1205.12 

Cotton. 

1205.13 

Upland  cotton. 

1205  14 

Department. 

1205  15 

Farm  Service  Agency. 

1205.16 

Order 

1205  17 

Person. 

1205  1ft 

Producer. 

1205.19 

Importer. 

1205.20 

Representative  period. 

1205  21 

Secretary. 

1205.22 

State. 

1205.23 

United  States. 

Procedures. 

1205  24  General. 

1205.25  Supervision  of  sign-up  fjeriod. 

1205.26  Eligibility 

1205  27  Participation  in  the  sign-up  pieriod. 


1205.28  Counting. 

1205.29  Reporting  results. 

1205.30  Instructions  and  forms. 

Authority:  7  U  S.C.  2101-2118. 
Definitions 

§1205.10    Act 

The  term  Act  means  the  Cotton 
Research  and  Promotion  Act,  as 
amended  [7  U.S.C  2101-2118:  Public 
Law  89-502,  80  Stat  279,  as  amended). 

§1205.11    Administrator. 

The  term  Administrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  or  any  officer  or 
employee  of  USDA  to  whom  authority 
has  been  delegated  to  act  in  the 
Administrator's  stead. 

§1205.12    Cotton. 

The  term  cotton  means  all  Upland 
cotton  harvested  in  the  United  States 
and  all  imports  of  Upland  cotton, 
including  the  Upland  cotton  content  of 
products  derived  thereof.  The  term 
cotton  does  not  include  imported  cotton 
for  which  the  assessment  is  less  than  the 
de  minimis  assessment  established  by 
regulations. 

§1205.13    Upland  cotton. 

The  term  Upland  cotton  means  all 
cultivated  varieties  of  the  species 
Gossypium  hirsutum  L. 

§1205.14    Department 

The  term  Department  means  the  U,S, 
Department  of  Agriculture. 

§  1 205. 15    Farm  Service  Agency. 

The  term  Farm  Service  Agency — 
formerly  Agricultural  Stabilization  emd 
Conservation  Service  (ASCS) — also 
referred  to  as  "FSA,"  means  the  Farm 
Service  Agency  of  the  Department. 

§1205.16    Order. 

The  term  Order  means  the  Cotton 
Research  and  Promotion  Order. 

§1205.17    Person. 

The  term  person  means  any 
individual  18  years  of  age  or  older,  or 
any  partnership,  corporation, 
association,  or  any  other  entity. 

§1205.18    Producer. 

The  term  producer  means  any  person 
who  shares  in  a  cotton  crop,  or  in  the 
proceeds  thereof,  as  an  owner  of  the 
farm,  cash  tenant,  landlord  of  a  share 
tenant,  share  tenant,  or  sharecropper. 

§1205.19    Importer. 

The  term  importer  means  any  person 
who  enters,  or  withdraws  from 
warehouse,  cotton  for  consumption  in 
fJie  customs  territory  of  the  United 
States,  and  the  term  import  means  any 
such  entry. 
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§1205^    ReprBMnWtv*  pertod. 

The  tenn  representative  period  means 
the  1995  calendar  year. 

§1206^1    Secretary. 

The  term  Secretary  means  the 
Secretary  of  Agriculture  of  the  United 
States,  or  any  other  officer  or  employee 
of  the  Department  to  whom  authority 
has  been  delegated  to  act  in  the 
Secretary's  stead. 

§1206^    State. 

The  term  State  means  each  of  the  50 
states. 

§1206^    United  StatML 

The  term  United  States  means  the  50 
states  of  the  United  States  of  America. 

Procedures 

$1206.24    General. 

A  sign-up  period  will  be  conducted  to 
determine  whether  eligible  producers 
and  importers  favor  the  conduct  of  a 
referendum  on  the  continuance  of  the 
1991  amendments  to  the  Order. 

(a)  If  the  Secretary  determines,  based 
on  the  results  of  the  sign-up  period,  that 
at  least  10  percent  (4,622)  or  more  of  the 
number  of  cotton  producers  and 
importers  who  voted  in  the  1991 
referendum  request  the  conduct  of  a 
continuance  referendum  on  the  1991 
Order  amendments,  a  referendum  will 
be  held  writhin  12  months  after  the  end 
of  the  sign-up  period.  Not  more  than  20 
percent  of  the  total  requests  counted 
toward  the  10  percent  figure  may  be 
from  producers  from  any  one  state  or 
from  importers  of  cotton. 

(b)  If  the  Secretary  determines  that 
fewer  than  10  percent  (4,622)  of  the 
number  of  producers  and  importers  who 
voted  in  the  1991  referendum  do  not 
favor  a  continuance  referendum,  no 
referendimi  will  be  held. 

S  1206.25    Supervision  of  sign-up  period. 

The  Administrator  shall  be 
responsible  for  conducting  the  sign-up 
period  in  accordance  with  this  subpart. 

§1205.26    Eligibility. 

Only  persons  who  meet  the  ehgibihty 
requirements  in  this  subpart  may 
participate  in  the  sign-up  period.  No 
person  is  entitled  to  sign  up  more  than 
once. 

(a)  Except  as  set  forth  in  paragraphs 
(b)  and  (c)  of  this  section,  the  following 
persons  are  eUgible  to  request  the 
conduct  of  a  continuance  referendum: 

(1)  any  person  who  was  engaged  in 
the  production  of  Upland  cotton  during 
calendar  year  1995;  and 

(2)  any  person  who  was  an  importer 
of  Upland  cotton  and  imported  Upland 
cotton  in  excess  of  the  de  minimis 


assessment  value  of  $2.00  per  line  item 
entry  diuing  calendar  year  1995. 

(b)  A  general  partnership  is  not 
eligible  to  request  a  continuance 
referendum,  however,  the  individual 
partners  of  an  eUgible  general 
partnership  are  each  entitled  to  submit 
a  request. 

(c)  Where  a  group  of  individuals  is 
engaged  in  the  production  of  Upland 
cotton  under  the  same  lease  or  cropping 
agreement,  only  the  individual  or 
individuals  who  signed  or  entered  into 
the  lease  or  cropping  agreement  are 
eligible  to  participate  in  the  sign-up 
period.  Individuals  who  are  engaged  in 
the  production  of  Upland  cotton  as  joint 
tenants,  tenants  in  common,  or  owners 
of  community  property,  are  each 
entitled  to  submit  a  request  if  they  share 
in  the  proceeds  of  the  required  crop  as 
owners,  cash  tenants,  share  tenants, 
sharecroppers  or  landlords  of  a  fixed 
rent,  standing  rent  or  share  tenant. 

(d)  An  officer  or  authorized 
representative  of  a  qualified  corporation 
or  association  may  submit  a  request  on 
behalf  of  that  corporation  or  association. 

(e)  A  guardian,  administrator, 
executor,  or  trustee  of  any  qualified 
estate  or  trust  may  submit  a  request  on 
behalf  of  that  estate  or  tnast. 

(f)  An  individual  may  not  submit  a 
request  on  behalf  of  another  individual. 

§1206.27    Participation  In  the  Sign-up 
period. 

The  sign-up  period  will  be  from 
January  15,  1997,  through  April  14, 
1997.  Those  persons  who  favor  the 
conduct  of  a  continuance  referendum 
and  who  wish  to  request  that  USDA 
conduct  such  a  referendum  may  do  so 
by  submitting  such  request  in 
accordance  with  this  section.  All 
requests  must  be  received  by  the 
appropriate  USDA  office  bv  April  14. 
1997. 

(a)  Before  the  sign-up  period  begins. 
FSA  shall  estabhsh  a  list  of  known, 
eligible,  Upland  cotton  producers  at 
each  county  office  serving  counties 
where  cotton  is  produced,  and  shall  also 
establish  a  list  of  known,  eligible 
Upland  cotton  importers. 

(b)  Before  the  start  of  the  sign-up 
period,  USDA  shall  mail  a  request  form 
to  each  known,  eligible,  cotton  importer. 
Importers  who  wish  to  request  a 
referendiun  and  who  do  not  receive  a 
request  form  in  the  mail  by  February'  1 , 
1997,  may  participate  in  the  sign-up 
period  by  submitting  a  signed,  vmtten, 
request  for  a  continuance  referendum, 
along  with  a  copy  of  a  U.S.  Customs 
form  7501  showing  payment  of  a  cotton 
assessment  for  calendar  year  1995. 
Importers  must  submit  their  requests 
and  supporting  documents  to  USDA, 


FSA,  DAPDFC  STOP  0539.  Attention: 
Wilham  A.  Brovm,  P.O.  Box  2415,  Room 
3096-s,  1400  hidependence  Ave.  S.W., 
Washington,  D.C..  20250-0539,  All 
requests  and  supporting  doc\iments 
must  be  received  by  the  appropriate 
FSA  office  by  April  14.  1997. 

(c)  Producers  must  request  a 
continuance  referendum  by  signing  up 
in  person  at  the  county  FSA  office  that 
serves  the  county  where  the  producer's 
farm  is  located.  A  producer  who  wishes 
to  request  a  referendum  and  whose 
name  does  not  appear  on  the  cotton 
producer  list  at  the  appropriate  county 
FSA  office  may  participate  in  the  sign- 
up period  by  submitting  a  signed, 
written,  request  for  a  continuance 
referendum,  along  with  a  copy  of  a  sales 
receipt  for  cotton  produced  during  1995. 
All  requests  and  supporting 
documentation  must  be  received  by  the 
appropriate  FSA  office  by  April  14, 
1997. 

§1206.28    Counting. 

County  FSA  offices  and  FSA,  Deputy 
Administrator  for  Program  Deliver>'  and 
Field  Operations  (DAPDFO).  shall  begin 
counting  requests  no  later  than  April  15, 
1997.  FSA  shall  determine  the  number 
of  eUgible  persons  who  favor  the 
conduct  of  a  continuance  referendum. 

§  1205.29    Reporting  results. 

(a)  Each  county  FSA  office  shall 
prepare  and  transmit  to  the  state  FSA 
office,  by  April  23,  1997,  a  written 
report  of  the  number  of  eligible 
producers  who  requested  the  conduct  of 
a  referendum,  and  the  number  of 
ineligible  persons  who  made  requests. 

(b)  DAPDFO  shall  prepare,  by  April 
23,  1997,  a  written  report  of  the  number 
of  eligible  importers  who  requested  the 
conduct  of  a  referendum,  and  the 
number  of  ineligible  persons  who  made 
requests. 

(c)  Each  state  FSA  office  shall,  by 
April  30,  1997,  forward  all  county 
reports,  and  DAPDFO  shall,  by  April  30. 
1997,  forward  its  report  of  importer 
requests,  to  the  Director,  Cotton 
Division,  AMS.  STOP  0224,  1400 
Independence  Avenue,  SW. 
Washington,  D.C..  20250-0224. 

(d)  The  Chief  of  the  Research  and 
Promotion  St?:f.  Cotton  Division,  shall 
prepare  a  report  of  the  requests 
received,  including  the  number  of 
eligible  persons  who  requested  the 
conduct  of  a  referendum,  and  the 
number  of  ineUgible  persons  who  made 
requests,  to  the  Director  of  the  Cotton 
Division,  and  shall  maintain  one  copy  of 
the  report  where  it  will  be  available  for 
public  insf>ection  for  a  jieriod  of  5  years 
following  the  end  of  the  sign-up  period. 
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(e)  The  Diret:tor  of  the  Cotton  Division 
shall  prepare  and  submit  to  the 
Secretary  a  report  of  the  results  of  the 
sign-up  period.  The  Secretary  will 
conduct  a  referendum  if  requested  by  10 
percent  or  more  of  the  number  of  cotton 
producers  and  importers  voting  in  the 
njost  recent  (July  1991)  referendum,  but 
not  more  than  20  percent  of  the  total 
requests  counted  toward  the  10  percent 
figure  may  be  from  producers  in  any  one 
state  or  from  importers  of  cotton.  The 
Secretary  shall  announce  the  resuhs  of 
the  sign-up  period  in  a  separate  notice 
in  the  Federal  Register. 

§  1 205.30    Instructions  and  forms. 

The  Administrator  is  hereby 
authorized  to  prescribe  additional 
instructions  and  forms  consistent  with 
the  provisions  of  this  subpart  to  govern 
conduct  of  the  sign-up  period. 

Dated:  January  7,  1997 
Kenneth  C.  Clayton, 

Acting  Administrator 

(FR  IDoc.  97-766  Filed  1-10-97;  8:45  am] 

BIUJNQ  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  150  and  170 

RIN31S0-AF49 

Recognition  of  Agreement  State 
Licenses  in  Areas  Under  Exciusive 
Federal  Jurisdiction  Wittiin  an 
Agreement  State 

AQENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  clarify  that  Agreement 
State  licensees  can  seek  reciprocal 
recognition  of  their  license  from  the 
NRC  when  they  are  working  within 
areas  of  exclusive  Federal  jurisdiction  in 
Agreement  States.  The  amendment  also 
clarifies  NRC  regulatory  requirements 
for  reciprocity  and  the  appropriate  fees 
and  filing  procedures  applicable  to 
Agreement  State  licensees  operating 
under  recipro<;ity 

EFFECTIVE  DATE:  February  27,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  Newsome,  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20.5,5,S-O001,  telephone  (301)  415- 
1623,  e-mail  HHN@nrc.gov  or  Mark 
Haisfield,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 


0001.  telephone  (301)  415-6196,  e-mail 
MFH@nrt:.gov 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  18.  1996  (61  FR  30839),  the 
NRC  published  a  proposed  rule  in  the 
Federal  Register  that  would  clarify  that 
Agreement  State  licensees  could  seek 
reciprocal  recognition  of  their  license 
from  the  NRC  when  they  are  working 
within  areas  of  exclusive  Federal 
jurisdiction  in  Agreement  States. 
Current  regulations,  subject  to  certain 
restrictions,  allow  any  person  who 
holds  a  specific  license  from  an 
Agreement  State  to  conduci  activities 
permitted  by  that  license  in  non- 
Agreement  States  and  offshore  waters 
using  an  NRC  general  license.  The 
general  license  is  granted  under  the 
authority  contained  in  10  CFR  150.20, 
"Recognition  of  Agreement  State 
Licenses."  To  meet  the  requirements  of 
§150.20,  a  licensee  must  submit  an  NRC 
Form  241  at  lea.st  3  days  before  engaging 
in  the  activities  (subject  to  some 
exceptions  as  noted  in  §150.20).  If  an 
Agreement  State  licensee  does  not 
qualify  for  a  general  license  under 
§150.20,  the  licensee  must  apply  for  and 
obtain  a  specific  license  to  work  in  areas 
of  NRC  jurisdiction. 

Need  for  Regulatory  Action 

The  NRC  believes  that  there  are 
several  problems  with  the  current 
regulations  in  §150.20  that  necessitated 
this  rulemaking  action.  First,  the  current 
regulation  does  not  include  provisions 
to  allow  Agreement  State  licensees  to 
qualify  for  an  NRC  general  license  when 
operating  in  areas  of  exclusive  Federal 
jurisdiction  within  Agreement  States. 
Second,  there  has  been  some  confusion 
regarding  the  NRC  regulations 
applicable  to  Agreement  State  licensees 
operating  in  areas  of  NRC  jurisdiction 
pursuant  to  §150.20.  Third,  §150.20 
does  not  reference  the  appropriate  fee 
requirements  applicable  to  Agreement 
State  licensees  who  file  an  NRC  Form 
241,  "Report  of  Proposed  Activities  in 
Non-Agreement  States."  Finally,  there 
has  been  some  confusion  regarding  the 
filing  procedures  for  this  fonn. 

Comments  on  the  Proposed  Rule 

The  Commission  re<:eived  one  letter 
commenting  on  the  proposed  rule.  A 
copy  of  the  letter  is  available  for  public 
inspection  and  copying  for  a  fee  at  the 
Commission's  Public  Document  Room, 
located  at  2120  L  Street,  NW  (Lower 
Level),  Washington,  DC. 

Comment.  The  commenter  indicated 
that  NRC's  overall  system  of  reciprocity 
is  Hawed  because  state  regulatory 
agencies  do  not  have  meaningful 


investigatory  or  enforcement  powers  to 
regulate  licensees  operating  under 
reciprocity.  In  addition,  the  commenter 
believes  that  the  current  reciprocity 
system  reduces  the  participation  of 
citizens  in  the  regulatory  process 
because  the  regulatory  agency  in  this 
commenter's  state  does  not,  in  the 
commenter's  view,  exert  adequate 
regulatory  authority  over  licensees 
operating  under  reciprocity. 

The  commenter  also  had  several 
specific  objections  to  the  proposed  rule. 
The  commenter  indicated  that  this 
rulemaking  will  reduce  recordkeeping 
requirements  because  of  certain 
language  changes  proposed  regarding 
recordkeeping  at  the  licensee's 
Agreement  State  office.  In  addition,  the 
commenter  believes  that  the  rule  will 
remove  a  variety  of  requirements 
including  existing  fee  requirements,  the 
existing  3-day  advance  deadline  for 
filing  with  the  Commission,  and 
existing  reporting  and  compliance 
requirements  applicable  to 
radiographers.  Finally,  the  commenter 
believes  that  the  rulemaking 
inappropriately  broadens  the  authority 
of  NRC  Regional  Administrators  to 
grant,  by  telephone,  a  waiver  of  the  3- 
day  filing  requirement  before  starting 
work  xmder  the  general  license. 

Response.  The  NRC  has  full 
enforcement  and  inspection  authority  to 
regulate  the  activities  of  Agreement 
State  licensees  operating  under 
reciprocity  in  areas  of  NRC  jurisdiction. 
Agreement  State  licensees  operating 
under  reciprocity  must  comply  with  all 
of  NRC's  regulatory  requirements.  As 
such,  the  Commission  believes  that  an 
appropriate  avenue  for  citizen  access  in 
addressing  issues  of  reciprocity  is  the 
NRC  itself.  If  an  individual  has  safety 
concerns  about  the  conduct  of  a  licensee 
operating  under  reciprocity,  that 
individual  should  contact  NRC  and 
their  concerns  will  be  addressed 
through  NRC's  allegation  review 
process. 

Contrary  to  the  commenter's  claims 
that  this  rulemaking  involves  more  than 
a  clarification,  it  is  noted  that  the 
proposed  rule  either  codifies  current 
NRC  regulatory  practice  (with  respect  to 
reciprocity  in  areas  of  exclusive  Federal 
jurisdiction)  or  clarifies  existing 
requirements  applicable  to  licensees 
operating  under  reciprocity  in  areas  of 
NRC  jurisdiction.  While  this  rulemaking 
may  facilitate  increased  use  of  this 
general  license  provision,  the 
Commission  does  not  view  this  as  a 
concern  given  the  full  regulatory  power 
that  NRC  has  over  these  licensees  with 
respect  to  activities  conducted  under 
reciprocity. 
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As  to  the  commenter's  specific 
concerns,  the  Commission  notes  that 
this  rulemaking  will  not  effect  the 
reporting  requirements  in  §150.20. 
Language  in  §150. 20(a)  has  been 
clarified  to  indicate  that,  in  order  to 
qualify  for  the  general  license,  a  person 
must  have  a  specific  license  from  an 
Agreement  State  where  the  licensee 
maintains  an  office  for  directing  the 
licensed  activity  and  for  retaining 
radiation  safety  records.  These  editorial 
changes  clarify,  but  do  not  alter  any 
existing  recordkeeping  requirements. 
The  addition  of  language  in  this 
rulemaking  related  to  fees  simply  serves 
to  provide  additional  notice  to  licensees 
that  certain  fee  requirements  in  10  CFR 
Part  170  apply  to  Agreement  State 
licensees  operating  under  reciprocity. 
This  rulemaking  does  not  remove  or 
alter  existing  fee  requirements. 

Similarly,  this  rulemaking  does  not 
involve  any  change  to  the  current  time 
requirements  for  reciprocity  filings.  In 
most  cases,  licensees  must  file  the  NRC 
Form  241  at  least  3  days  before  engaging 
in  activities  under  reciprocity.  However, 
as  the  proposed  rule  explained  in  more 
detail,  the  Regional  Administrator  may 
waive  the  3-day  requirement,  because  of 
an  emergency  or  other  reasons,  provided 
the  licensee  receives  authorization  and 
files  the  appropriate  information  within 
3  days.  In  addition,  this  rule  does  not 
broaden  the  authority  for  telephone 
waivers  of  the  3-day  filing  requirement. 
While  this  rulemaking  does  add 
language  to  indicate  that  a  waiver  may 
be  given  "because  of  an  emergency  or 
other  reasons,"  this  addition  simply 
provides  an  example  of  an  instance 
when  a  waiver  may  be  appropriate.  As 
such,  this  rulemaking  does  not  expand 
or  otherwise  change  the  Regional 
Administrators'  current  discretion  to 
grant  waivers  to  the  3-day  filing 
requirement. 

Finally,  contrary  to  the  commenter's 
assertions,  this  rulemaking  does  not 
eliminate  any  existing  requirements 
applicable  to  radiographers  operating 
under  reciprocity  in  areas  of  NRC 
jurisdiction.  However,  the  reference  to  a 
Fart  71  requirement  applicable  to 
radiographers  in  the  proposed  rule  has 
been  eliminated  in  the  final  rule 
because  it  is  not  necessary.  The  present 
rule  does  not  alter  the  requirements 
applicable  to  radiographers  operating 
under  reciprocity. 

No  changes  in  the  rule  have  been 
made  in  response  to  this  comment. 
Minor  editorial  changes  have  been  made 
to  the  rule  (e.g.,  in  §150. 20(b)  the  word 
"valid"  in  the  proposed  rule  has  been 
changed  to  "applicable"  and  other 
changes  have  been  made  in  this  section 


for  clarification  or  grammatical 
purposes). 

Regulatory  Action 

Exclusive  Federal  Jurisdiction 

The  current  wording  of  §150.20  has 
created  confusion  for  Agreement  State 
licensees  operating  in  areas  of  exclusive 
Federal  jurisdiction  within  Agreement 
States.  An  area  of  exclusive  Federal 
jurisdiction  is  an  area  over  which  the 
Federal  Government  exercises  legal 
control  without  interference  from  the 
jurisdiction  and  administration  of  State 
law.  Areas  of  exclusive  Federal 
jurisdiction  exist  in  both  Agreement  and 
non-Agreement  States.  Because  the 
Federal  Government  has  sole  authority 
over  areas  of  exclusive  Federal 
jurisdiction  in  Agreement  States,  the 
NRC  has  jurisdiction  over  Atomic 
Energy  Act  activities  conducted  in  those 
areas.  Section  150.20  contains  the 
notification  procedures  (use  of  an  NRC 
Form  241)  regarding  general  licenses  for 
Agreement  State  licensees  seeking  to 
operate  in  areas  of  NRC  jurisdiction 
(e.g.,  non-Agreement  States  and  offshore 
waters). 

However,  §150.20  does  not  indicate 
that  the  NRC  may  grant  reciprocity  to 
Agreement  State  licensees  to  conduct 
activities  in  areas  of  exclusive  Federal 
jurisdiction  within  an  Agreement  State. 
The  current  regulation  only  authorizes  a 
general  license  for  activities  conducted 
in  non-Agreement  States,  whether  or  not 
in  an  area  of  exclusive  Federal 
jurisdiction  within  that  non-Agreement 
State,  and  offshore  waters.  Despite  the 
omission  in  the  regulation,  the  NRC 
staff,  under  current  practice,  permits  an 
Agreement  State  licensee  to  operate  in 
an  area  of  exclusive  Federal  jurisdiction 
within  the  Agreement  State  if  the 
licensee  submits  an  acceptable  NRC 
Form  241. 

The  lack  of  a  specific  reference  to 
areas  of  exclusive  Federal  jurisdiction 
has  caused  confusion  for  ficensees. 
Agreement  States,  and,  occasionally,  the 
NRC  staff  in  interpreting  the  coverage  of 
the  reciprocity  provisions  in  §150.20 
This  rulemaking  amends  §150.20  to 
provide  a  specific  reference  to  areas  of 
exclusive  Federal  jurisdiction. 

Regulatory  Requirements  Applicable  to 
§150.20  Licensees 

The  specific  references  to  other  NRC 
regulatory  requirements  in  §150.20  has 
also  been  a  source  of  confusion. 
According  to  §  150.20(b),  persons 
operating  under  the  general  license 
must  comply  with  a  variety  of  specific 
NRC  regulatory  requirements  However. 
§150.20  does  not  specifically  reference 
all  NRC  regulations  that  are  applicable 


to  materials  licensees.  The  revised 
§150.20  clearly  indicates  that  licensees 
operating  pursuant  to  the  rule's 
provisions  must  comply  with  all  NRC 
regulations  applicable  to  materials 
licensees. 

This  amendment  is  consistent  with 
the  original  intent  of  the  rule.  When 
originally  issued  in  1962  (27  FR  1351; 
February  14,  1962).  §150.20  required 
Agreement  State  licensees  to  comply 
with  "the  appropriate  provisions  of  10 
CFR  Farts  20,  30,  31,  40.  and  70  "  of  the 
Commission's  regulations.  The  rule 
required  compliance  with  all  NRC 
regulations  a[  plicable  to  NRC  materials 
licensees  at  that  time.  In  1965.  many  of 
the  requirements  in  10  CFR  Part  30  were 
relocated  to  newly  created  regulatory 
provisions  in  10  CFR  Parts  32,  33,  34, 
35.  and  36  (30  FR  8185;  June  26.  1965). 
A  conforming  amendment  to  §150.20 
was  not  made  in  response  to  this 
change.  Since  1965.  specific 
requirements  have  been  added  to 
§150.20  that  may  have  created  the 
impression  that  certain  NRC 
requirements  otherwise  applicable  to 
materials  licensees  are  not  applicable  to 
general  ficensees  under  §150.20.  This  is 
not  the  case.  It  is  NRC's  position  that 
Agreement  State  licensees  operating  in 
areas  of  NRC  jurisdiction  pursuant  to 
§150.20  must  comply  with  those 
regulations  applicable  to  NRC  licensees. 
This  amendment  will  clarify  the 
applicable  requirements. 

Fees  Imposed  on  Agreement  State 
Licensees  Operating  Under  Reciprocity 

The  amendment  adds  appropriate 
references  to  §150.20  regarding  the 
relevant  fee  requirements  in  10  CFR  Part 
170.  The  fee  schedule  in  10  CFR  Part 
170  is  being  updated  to  indicate  that 
there  will  be  a  charge  for  licensee 
revisions  to  an  NRC  Form  241  in 
addition  fc  the  initial  filing  fee.  A 
clarification  to  an  .NRC  Form  241  does 
not  require  a  fee.  The  NRC  Form  241  is 
being  revised  to  include,  in  the 
instructions  on  the  form,  information 
concerning  revisions  and  clarifications. 

In  addition,  this  amendment  involves 
a  minor  conforming  change  to  the 
schedule  for  materials  fees  in  §170.31. 
"Schedule  of  Fees  for  Materials  Licenses 
and  Other  Regulatory  Services. 
Including  Inspections,  and  Import  and 
Export  Licenses,"  to  clarify  that  the  fee 
requirement  applies  to  activities 
conducted  under  reciprocity  pursuant  to 
§150.20  regardless  of  the  location  of  the 
activities. 

Filing  Procedures 

The  amendment  also  clarifies  the 
procedures  for  filing  an  NRC  Form  241 
for  reciprocity  described  in  §150. 20(b) 
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The  clarifications  include  identifying 
what  needs  to  be  submitted,  specifying 
the  procedure  to  use  when  an 
emergency  filing  is  necessary,  and 
making  revisions  to  the  initial  filing. 
These  clarifications  do  not  impose  any 
additional  requirements  on  the 
Agreement  State  licensee. 

Enforcement 

If  an  Agreement  State  licensee  fails  to 
notify  the  NRC  before  conducting  work 
in  an  area  of  exclusive  Federal 
jurisdiction,  the  NRC  is  denied  an 
opportunity  to  inspect  the  activity  to 
determine  that  it  is  being  conducted 
safely  and  in  accordance  with  NRC 
requirements.  The  current  NRC 
Enforcement  Policy  ("General  Statement 
of  Policy  and  Procedures  for  NRC 
Enforcement  Actions".  NLTREG  1600) 
contains  an  example  in  Supplement 
V1.C.9  of  failure  to  submit  an  NRC  Form 
241  in  accordance  with  10  CFR  150.20. 
Under  the  Enforcement  Policy,  this 
violation  is  categorized  at  Severity  Level 
ni,  which  constitutes  escalated 
enforcement  action.  However,  absent 
extraordinary  circumstances,  the  NRC 
will  not  take  enforcement  action  against 
an  Agreement  State  licensee  for  such  a 
violation  if  the  hcensee  has  evidence 
that  it  received  a  determination,  before 
beginning  work,  from  a  Federal  Agency 
that  the  area  of  work  is  not  under 
exclusive  Federal  jurisdiction.  This 
evidence  may  be  a  written  statement 
from  the  Federal  Agency  that  provided 
the  determination  and  the  date  that  it 
was  provided,  or  a  written  record  made 
by  the  hcensee  with  the  name  and  title 
of  the  person  at  the  Federal  Agency  who 
provided  the  determination  and  the  date 
that  it  was  provided. 

Compatibility  of  Agreement  State 
Regulations 

The  provisions  in  §150.20  will 
continue  to  be  a  Division  1  item  of 
compatibility.  The  Commission 
recognizes  that  portions  of  the  rule 
apply  to  matters  under  NRCs 
jurisdiction  (e.g.,  offshore  waters  and 
areas  of  exclusive  Federal  jurisdiction). 
The  Agreement  States  should  fashion 
their  own  rules  implementing  this 
provision  in  a  manner  consistent  with 
their  authority.  The  Commission  is 
currently  developing  implementing 
procedures  for  a  new  Adequacy  and 
Compatibility  Policy  that  was  approved 
by  the  Commission  on  June  29,  1995. 
The  Commission  will  continue  to  apply 
the  current  compatibility  designation  to 
§150.20  until  it  gives  its  final  approval 
to  the  implementing  procedures  for  the 
new  Policy. 


Environmental  Impact:  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  regulation  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(c)(1).  Therefore,  neither 
an  environmental  impact  statement  nor 
an  environmental  assessment  has  been 
prepared  for  this  regulation. 

Paperwork  Reduction  Act  Statement 

This  rule  does  not  contain  a  new  or 
amended  mformation  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0032. 

Public  Protection  .Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

Regulatory  Analysis 

This  final  rule  does  not  impose  any 
new  requirements  or  additional  costs  to 
licensees  because  the  rulemaking 
codifies  current  practice  that  allows 
Agreement  State  licensees  to  work 
under  an  NRC  general  license.  Because 
the  rulemaking  improves  the  clarity  and 
consistency  of  the  NRCs  regulations,  it 
will  benefit  Agreement  State  licensees 
operating  in  areas  of  exclusive  Federal 
jurisdiction. 

This  rule  will  result  in  a  minor 
reduction  in  NRC  resources  (estimated 
to  be  one-sixth  of  a  staff  year  per  year) 
currently  being  expended  to  explain  oiu^ 
fee  schedule  and  to  clarify  for  licensees 
and  Agreement  States  the  conditions 
under  which  an  Agreement  State 
licensee  can  operate  within  an  area  of 
exclusive  Federal  jurisdiction.  NRC 
resources  to  amend  §150.20  are 
estimated  to  be  about  one-half  of  a  staff 
year,  which  is  a  cost  effective,  one-time 
use  of  resources.  This  constitutes  the 
regulatory  analysis  for  this  final  rule. 

Regulatory  Flexibility  Certification 

■\s  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities. 

The  final  rule  does  not  impose  any 
new  requirements  or  additional  costs  to 
licensees  because  the  rule  codifies 
current  practice  that  allows  Agreement 
State  licensees  to  work  under  an  NRC 
general  license.  Because  this  rule 
improves  the  clarity  and  consistency  of 
NRCs  regulations,  it  will  benefit 


Agreement  State  licensees  operating  in 
areas  of  exclusive  Federal  jurisdiction. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  the  NRC  has  determined  that  this 
action  is  not  a  major  rule  and  has 
verified  this  determination  with  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget. 

Backiit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and,  therefore,  a 
backfit  analysis  is  not  required,  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects 

10  CFR  Part  150 

Criminal  penalties.  Hazardous 
materials  transportation, 
Intergovenmiental  relations.  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Source  material,  Special  nuclear 
material. 

10  CFR  Part  170 

Byproduct  material.  Import  and 
export  licenses,  Intergovernmental 
relations.  Non-payment  penalties. 
Nuclear  materials,  Nuclear  power  plants 
and  reactors.  Source  material,  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  150  and 
170. 

PART  1 50— EXEMFTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

1.  The  authority  citation  for  Part  150 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended,  sec.  274,  73  Stat.  688  (42  U.S.C. 
2201,  2021);  sec.  201,  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841). Sections  150.3. 
150.15, 150.15a,  150.31,  150.32  also  issued 
under  sees.  lle(2),  81,  68  Stat.  923,  935,  as 
amended,  sees.  83,  84,  92  Stat.  3033,  3039  (42 
U.S.C.  2014e(2),  2111,  2113,  2114).  Section 
150.14  also  issued  under  sec.  53,  68  Stat.  930, 
as  amended  (42  U.S.C.  2073).  Section  150.15 
also  issued  under  sees.  135, 141,  Pub.  L.  97- 
425,  96  Stat.  2232,  2241  (42  U.S.C.  10155, 
10161).  Section  150.17a  also  issued  under 
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sec.  122,  68  Stat.  939  (42  U.S.C.  2152). 
Section  150.30  also  issued  under  sec.  234,  83 
Stat.  444  (42  U.S.C.  2282). 

2.  Section  150.20  is  amended  by 
revising  paragraphs  (a),  the  introductory 
text  of  (b),  (b)(1),  and  the  introductory 
text  of  (c),  redesignating  paragraphs 
(b)(2)  through  (b)(4)  as  paragraphs  (b)(3) 
through  (b)(5),  revising  redesignated 
paragraphs  (b)(3)  and  (b)(4),  and  adding 
a  new  paragraph  {b)(2)  to  read  as 
follows: 

§1 50.20    Recognition  of  Agreement  State 
licenses. 

(a)(1)  Provided  that  the  provisions  of 
paragraph  (b)  of  this  section  have  been 
met,  any  person  who  holds  a  specific 
license  from  an  Agreement  State,  where 
the  licensee  maintains  an  office  for 
directing  the  licensed  activity  and 
retaining  radiation  safety  records,  is 
granted  a  general  license  to  conduct  the 
same  activity  in — 

(i)  Non-Agreement  States; 

(ii)  Areas  of  exclusive  Federal 
jurisdiction  within  Agreement  States; 
and 

(iii)  Offshore  waters. 

(2)  The  provisions  of  paragraph  (a)(1) 
of  this  section  do  not  apply  if  the 
specific  Agreement  State  license  limits 
the  authorized  activity  to  a  specific 
installation  or  location. 

(b)  Notwithstanding  any  provision  to 
the  contrary  in  any  specific  license 
issued  by  an  Agreement  State  to  a 
person  engaging  in  activities  in  a  non- 
Agreement  State,  in  an  area  of  exclusive 
Federal  jurisdiction  within  an 
Agreement  State,  or  in  offshore  waters 
under  the  general  licenses  provided  in 
this  section,  the  general  licenses 
provided  in  this  section  are  subject  to 
all  the  provisions  of  the  Act,  now  or 
hereafter  in  effect,  and  to  all  applicable 
rules,  regulations,  and  orders  of  the 
Commission  including  the  provisions  of 
§§30.7  (a)  through  (0,  30.9,  30.10, 
30.14(d).  30.34,  30,41,  and  30.51  to 
30.63,  inclusive,  of  Part  30  of  this 
chapter;  §§40.7  (a)  through  (f),  40.9, 
40.10,  40.41,  40.51.  40.61,  40.63 
inclusive,  40.71  and  40.81  of  Part  40  of 
this  chapter;  §§70.7  (a)  through  (f),  70.9, 
70.10,  70.32,  70.42,  70.51  to  70.56, 
inclusive,  70.60  to  70.62,  inclusive,  and 
to  the  provisions  of  10  Cra  Parts  19,  20, 
and  71  and  subpart  B  of  Part  34,  §§39.15 
and  39.31  through  39.77,  inclusive,  of 
Part  39  of  this  chapter.  In  addition,  any 
person  engaging  in  activities  in  non- 
Agreement  States,  in  areas  of  exclusive 
Federal  jurisdiction  within  Agreement 
States,  or  in  offshore  waters  under  the 
general  licenses  provided  in  this 
section: 

(1)  Except  as  specified  in  paragraph 
(c)  of  this  section,  shall,  at  least  3  days 


before  engaging  in  each  activity  for  the 
first  time  in  a  calendar  year,  file  a 
submittal  containing  an  NRC  Form  241. 
"Report  of  Proposed  Activities  in  Non- 
Agreement  States,"  4  copies  of  its 
Agreement  State  specific  license,  and 
the  appropriate  fee  as  prescribed  in 
§170.31  of  this  chapter  with  the 
Regional  Administrator  of  the  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  on  the  NRC  Form 
241  and  in  Appendix  D  of  Part  20  of  this 
chapter  for  the  Region  in  which  the 
Agreement  State  that  issued  the  license 
is  located.  If  a  submittal  cannot  be  filed 
3  days  before  engaging  in  activities 
under  reciprocity,  because  of  an 
emergency  or  other  reason,  the  Regional 
Administrator  may  waive  the  3-day  time 
requirement  provided  the  licensee: 

(\)  Informs  the  Region  by  telephone, 
facsimile,  an  NRC  Form  241.  or  a  letter 
of  initial  activities  or  revisions  to  the 
information  submitted  on  the  initial 
NRC  Form  241; 

(ii)  Receives  oral  or  written 
authorization  for  the  activity  from  the 
Region;  and 

(lii)  Within  3  days  after  the 
notification,  files  an  NRC  Form  241,  4 
copies  of  the  Agreement  State  license, 
and  the  fee  payment. 

(2)  Shall  file  an  amended  NRC  Form 
241  or  letter  and  the  appropriate  fee  as 
prescribed  in  §  170.31  of  this  chapter 
with  the  Regional  Administrator  to 
request  approval  for  changes  in  work 
locations,  radioactive  material,  or  work 
activities  different  from  the  information 
contained  on  the  initial  NRC  Form  241. 

(3)  Shall  not,  in  any  non-Agreement 
State,  in  an  area  of  exclusive  Federal 
jurisdiction  within  an  Agreement  State, 
or  in  offshore  waters,  transfer  or  dispose 
of  radioactive  material  possessed  or 
used  under  the  general  licenses 
provided  in  this  section,  except  by 
transfer  to  a  person  who  is  — 

(i)  Specifically  ficensed  by  the 
Commission  to  receive  this  material;  or 

(ii)  E.xempt  from  the  requirements  for 
a  license  for  material  under  §  30.14  of 
this  chapter. 

(4)  Shall  not.  under  the  general 
license  concerning  activities  in  non- 
Agreement  States  or  in  areas  of 
exclusive  Federal  jurisdiction  within 
Agreement  States,  possess  or  use 
radioactive  materials,  or  engage  in  the 
activities  authorized  in  paragraph  (a)  of 
this  section,  for  more  than  180  days  m 
any  calendar  year,  except  that  the 
general  license  in  paragraph  (a)  of  this 
section  concerning  activities  in  offshore 
waters  authorizes  that  person  to  possess 
or  use  radioactive  materials,  or  engage 
in  the  activities  authorized,  for  an 
unlimited  period  of  time. 


(c)  A  person  engaging  in  activities  in 
offshore  waters  under  the  general 
license  provided  for  that  purpose  in 
paragraph  (a)  of  this  section  need  not 
file  an  NRC  Form  241  with  the 
Commission  under  paragraph  (b)(1)  of 
this  section  provided  that: 


PART  17a-FEES  FOR  FAQUTIES, 
MATERIALS,  IMPORT  AND  EXPORT 
LICENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

3.  The  authority  citation  for  Part  1 70 
continues  to  read  as  follows: 

Authority:  31  U.S.C  9701.  sec  301,  Pub. 
L.  92-314.  86  Stat  222  (42  I'.S  C.  2201w); 
sec.  201.  88  Stat   1242,  as  amended  (42 
use.  5841):  sec  205,  Pub  L.  101-576,  104 
Stat  2842,  (31  U  S.C.  902). 

§  170.31    [Amended] 

4.  Section  170.31  is  amended  by 
removing  the  phrase  "in  a  non- 
Agreement  State"  from  Category  16  of 
the  Schedule  of  Materials  Fees. 

Dated  at  Rockvilie,  Maryland,  this  30th  day 
of  December.  1996 

For  the  Nuclear  Regulatory  (Ikimmission. 
lames  M.  Taylor, 
Executive  Director  for  Operations 
|FR  Doc.  97-718  Filed  1-10-97,  8:45  am) 
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International  Services  Surveys:  BE-20 
BerK:hmart(  Survey  of  Selected 
Services  Transactions  With 
Unaffiliated  Foreign  Persons 

AGENCY:  Bureau  of  Economic  Analysis. 
Commerce. 

action:  Final  rule. 


SUMMARY:  These  final  rules  amend  the 
reporting  requirements  for  the  BE-20. 
Benchmark  Survey  of  Selected  Services 
Transactions  with  Unaffiliated  Foreign 
Persons. 

The  BE-20  benchmark  survey  is 
conducted  by  the  Bureau  of  Economic 
Analysis  (BEA),  U.S.  Department  of 
Commerce,  under  the  International 
Investment  and  Trade  in  Services 
Survey  Act  It  is  taken  once  every  five 
years.  The  last  survey  was  conducted  for 
1991,  and  the  next  survey  will  be 
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conducted  for  1996  The  BE-20  is  a 
benchmark  survey  that  is  intended  to 
cover  the  universe  of  selected  U.S. 
services  transactions  with  unaffiliated 
foreign  persons.  In  nonbenchmark  years, 
universe  estimates  of  these  transactions 
are  derived  from  reported  sample  data 
by  extrapolating  forward  the  universe 
data  collected  in  the  BE-20  survey.  The 
data  are  needed  to  support  U.S.  trade 
policy  initiatives  on  international 
services  and  to  compile  the  US  balance 
of  payments  and  the  national  income 
and  product  accounts. 

The  major  change  to  the  BE-20 
benchmark  survey  contained  in  these 
rules  is  to  e.xpand  its  coverage  to  obtain 
data  on  additional  types  of  services,  to 
fill  gaps  in  Government  statistics  on 
transactions  in  new,  growing,  and 
volatile  international  services 
categories.  Transactions  in  the  following 
types  of  services  will  be  covered  on  the 
BE-20  for  the  first  time:  Merchanting 
services  (sales  only),  financial  services 
by  firms  that  are  not  financial  services 
providers  (purchases  only),  operational 
leasing  services,  selling  agent  services, 
and  "other"  private  services.  "Other" 
private  services  consists  of  transactions 
in  satellite  photography,  security, 
actuarial,  salvage,  oil  spill  and  toxic 
waste  cleanup,  language  translation,  and 
account  collection  services.  In  addition, 
to  reduce  burden,  BEA  is  eliminating 
several  questions  in  the  respondent 
identification  section  of  the  survey 
DATES:  These  rules  will  be  effective 
February  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
R.  David  Belli,  Assistant  Chief, 
International  Investment  Division  (BE- 
50),  Bureau  of  Economic  Analysis,  U.S. 
Depart  of  Commence,  Washington,  DC 
20230;  phone  (202) 606-9800. 
SUPPLEMENTARY  INFORMATION:  in  the 
October  17,  1996,  Federal  Register, 
volume  61,  No.  202.  61  FR  .S4109.  BEA 
published  a  notice  of  proposed 
rulemaking  setting  forth  revised 
reporting  requirements  for  the  BE-20, 
Benchmark  Survey  of  Selected  Services 
Transactions  with  Unaffiliated  Foreign 
Persons.  No  comments  on  the  proposed 
rules  were  received.  As  a  result,  the 
final  rules  are  the  same  as  the  proposed 
rules. 

These  final  rules  amend  15  CFR  Part 
801  by  revising  Section  801  10.  The 
survey  is  conducted  by  the  Bureau  of 
Economic  Analysis  (BEA),  US 
Depjartment  of  Commerce,  under  the 
International  Investment  and  Trade  in 
Services  Survey  Act  (Pub.  L.  94-472.  90 
Stat.  2059,  22  U.S.C.  3101-3108.  as 
amended).  Section  3103(a),  of  the  act 
provides  that  "The  President  shall,  to 
the  extent  he  deems  necessary  and 


feasible—*    *    *  (4)  conduct  *    *   * 
benchmark  surveys  with  respect  to  trade 
in  services  between  unaffiliated  United 
States  persons  and  foreign  persons 
*   *   *  '  In  Section  3  of  Executive  Order 
11961,  as  amended  by  Executive  Order 
12518,  the  President  delegated  the 
authority  under  the  Act  as  concerns 
international  trade  in  services  to  the 
Secretary  of  Commerce,  who  has 
redelegated  it  to  BEA 

The  BE-20  benchmark  survey  is 
conducted  once  every  five  years.  The 
next  survey  will  cover  1996;  the  last 
survey  was  conducted  for  1991.  The 
survey  is  intended  to  cover  the  universe 
of  selected  U.S.  services  transactions 
with  unaffiliated  foreign  persons.  In 
nonbenchmark  years,  universe  estimates 
of  these  transactions  are  derived  from 
reported  sample  data  by  extrapolating 
forward  the  universe  data  collected  in 
the  BE-20  benchmark  survey.  The  data 
are  needed  to  support  U.S.  trade  policy 
initiatives  on  international  .services; 
compile  the  U.S.  balance  of  payments 
and  national  income  and  product 
accounts;  develop  U.S.  international 
price  indexes  for  services;  assess  U.S. 
competitiveness  in,  and  promote, 
international  trade  in  services;  and 
improve  the  ability  of  U.S.  businesses  to 
identify  and  evaluate  market 
opportunities  for  services  trade. 

The  major  change  to  the  BE-20 
benchmark  survey  contained  in  these 
final  rules  is  to  expand  coverage  to 
obtain  data  on  additional  types  of 
services.  The  expanded  coverage  will 
fill  several  of  the  remaining  major  gaps 
in  Government  statistics  on 
international  services  transactions  in 
new.  growing,  and  volatile  .services 
categories.  Transactions  in  the  following 
types  of  services  will  be  covered  on  the 
BE-20  for  the  first  time:  Merchanting 
services  (sales  only),  financial  services 
by  firms  that  are  not  financial  services 
providers  (purchases  only),  operational 
leasing  services,  selling  agent  services, 
and  "other"  private  services.  "Other" 
private  services  consist  of  transactions 
in  satellite  photography,  security, 
actuarial,  salvage,  oil  spill  and  toxic 
waste  cleanup,  language  translation,  and 
account  collection  services. 

Reporting  in  the  BE-20  benchmark 
survey  is  required  from  U.S.  persons 
with  sales  to,  or  purchases  from, 
unaffiliated  foreign  persons  in  excess  of 
$500,000  in  any  of  the  services  covered 
during  the  reporting  year.  Those 
meeting  this  criterion  must  supply  data 
on  the  amount  of  their  total  sales  or  total 
purchases  of  each  type  of  service  in 
which  their  transactions  exceeded  this 
threshold  amount.  Except  for  sales  of 
merchanting  services,  the  data  also  must 
be  disaggregated  by  country;  for  sales  of 


merchanting  services,  data  are  required 
to  be  reported  only  for  all  foreign 
countries  combined.  U.S.  persons  with 
purchases  or  sales  during  the  reporting 
year  of  $500,000  or  less  in  a  given  type 
of  covered  service  are  asked  to  provide, 
on  a  voluntary  basis,  estimates  only  of 
their  total  purchases  or  total  sales,  as 
appropriate,  of  the  given  type  of  service. 
To  reduce  respondent  burden,  BEA  is 
eliminating  several  questions  in  the  U.S. 
reporter  identification  section  of  the 
survey  Specifically,  a  requirement  to 
disaggregate  sales  or  gross  operating 
revenues  by  individual  detailed  (3-digit) 
industry  has  been  eliminated,  and  only 
a  single  industry  for  the  consolidated 
enterprise  is  to  be  reported.  In  addition, 
a  question  on  the  respondent's  total 
number  of  full-time  and  part-time  U.S. 
employees  at  the  end  of  its  fiscal  year 
has  been  eliminated. 

Executive  Order  12612 

These  final  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 
12612. 

Executive  Order  12866 

These  final  rules  have  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirement  in  these  final  rules  has 
been  approved  by  OMB. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection 
displays  a  currently  valid  OMB  Control 
Number;  such  a  Control  Number  (0608- 
0058)  has  been  displayed. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  4  to  500  hours,  with  an 
overall  average  burden  of  12  hours.  This 
includes  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
Director,  Bureau  of  Economic  Analysis 
(BE-1),  U.S.  Department  of  Commerce, 
Washington,  DC  20230;  and  to  the 
Office  of  Management  and  Budget, 
O.I.R.A.,  Paperwork  Reduction  Project 
0608-0058,  Washington,  DC  20503. 
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Regulatory  Flexibility  Act 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  IDepartment 
of  Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  under  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  these  final  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  exemption  level  for  the  survey 
excludes  most  small  businesses  from 
mandatory  reporting.  Reporting  is 
required  only  if  total  sales  or  total 
purchases  transactions  with  unaffiliated 
foreign  persons  in  a  covered  type  of 
service  exceed  $500,000  during  the  year. 
Of  those  smaller  businesses  that  must 
report,  most  will  tend  to  have 
specialized  ojjerations  and  activities 
and  will  likely  report  only  one  type  of 
service;  therefore,  the  burden  on  them 
should  be  small. 

List  of  Subjects  in  15  CFR  Part  801 

Balance  of  payments.  Economic 
statistics.  Foreign  trade.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  ianuary  3.  1997. 
J.  Steven  Landefeld, 

Director.  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  amends  15  CFR  part  801, 
as  follows: 

PART  801— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  801  continues  to  read  as  follows: 

Authority:  5  U  S.C.  301,  15  U.S.C.  4908,  22 
U.S.C.  3101-3108,  and  E  O.  1 1961  (3  CFR, 
1977  Comp.,  p.  86)  as  amended  bv  E.O. 
12013  (3  CFR.  1977  Comp.,  p,  147),  E.O. 
12318  (3  CFR.  1981  Comp.,  p.  173).  and  E.O. 
12518  (3  CFR,  1985  Comp..  p.  348). 

2.  Section  801.10  is  revised  to  read  as 
follows: 

§  801 . 1 0    Rules  and  regulations  f or  ttw  B  E- 
20,  Benchmark  Survey  of  Selected  Services 
Transactions  with  Unaftlllated  Foreign 
Persons. 

The  BE-20,  Benchmark  Survey  of 
Selected  Services  Transactions  with 
Unaffiliated  Foreign  Persons,  will  be 
conducted  covering  companies'  1996 
fiscal  year  and  every  fifth  year 
thereafter.  All  legal  authorities, 
provisions,  definitions,  and 
requirements  contained  in  §§  801.1 
through  801.9(a)  are  applicable  to  this 
survey.  Additional  rules  and  regulations 
for  the  BE-20  survey  are  given  in  this 
section.  More  detailed  in.structions  and 
descriptions  of  the  individual  types  of 
services  covered  are  given  on  the  report 
form  itself. 


(a)  The  BE-20  survey  consists  of  two 
parts  and  eight  schedules.  Part  I 
requests  information  needed  to 
determine  whether  a  report  is  required 
and  which  schedules  apply.  Part  II 
requests  information  about  the  reporting 
entity.  Each  of  the  eight  schedules 
covers  one  or  more  types  of  services  and 
is  to  be  completed  only  if  the  U.S. 
Reporter  has  transactions  of  the  type(s) 
covered  by  the  particular  schedule. 

(b)  Who  must  report — (1)  Mandatory 
reporting.  A  BE-20  report  is  required 
from  each  U.S.  person  who  had 
transactions  (either  sales  or  purchases) 
in  excess  of  $500,000  with  unaffiUated 
foreign  persons  in  any  of  the  services 
listed  in  paragraph  (c)  of  this  section 
during  its  fiscal  year  covered  by  the 
survey. 

(i)  The  determination  of  whether  a 
U.S.  person  is  subject  to  this  mandatory 
reporting  requirement  may  be 
judgmental,  that  is,  based  on  the 
judgment  of  knowledgeable  persons  in  a 
company  who  can  identify  reportable 
transactions  on  a  recall  basis,  with  a 
reasonable  degree  of  certainty,  without 
conducting  a  detailed  manual  records 
search.  Because  the  $500,000  threshold 
applies  separately  to  sales  and 
purchases,  the  mandatory  reporting 
requirement  may  apply  only  to  sales, 
only  to  purchases,  or  to  both  sales  and 
purchases. 

(ii)  Reporters  who  file  pursuant  to  this 
mandatory  reporting  requirement  must 
complete  Parts  I  and  II  of  Form  BE-20 
and  all  applicable  schedules.  The  total 
amounts  of  transactions  applicable  to  a 
particular  schedule  are  to  be  entered  in 
the  appropriate  column(s)  on  line  1  of 
the  schedule.  In  addition,  except  for 
sales  of  m.erchanting  services,  these 
amounts  must  be  distributed  below  line 
1  to  the  country(ies)  involved  in  the 
transaction(s).  For  sales  of  merchanting 
services,  the  data  by  individual  foreign 
country  are  not  required  to  be  reported, 
although  these  data  may  be  reported 
voluntarily. 

(iii)  Application  of  the  $500,000 
exemption  level  to  each  covered  service 
is  indicated  on  the  schedule  for  that 
particular  service.  It  should  be  noted 
that  an  item  other  than  sales  or 
purchases  may  be  used  as  the  measure 
of  a  given  service  for  purposes  of 
determining  whether  the  threshold  for 
mandatory  reporting  of  the  service  is 
exceeded. 

(2)  Voluntary  reporting.  If,  during  the 
fiscal  year  covered,  the  U.S.  person's 
total  transactions  (either  sales  or 
purchases)  in  any  of  the  types  of 
services  listed  in  paragraph  (c)  of  this 
section  are  $500,000  or  less,  the  U.S. 
person  is  requested  to  provide  an 


estimate  of  the  total  for  each  type  of 
service. 

(i)  Provision  of  this  information  is 
voluntary  The  estimates  may  be 
judgmental,  that  is,  based  on  recall, 
without  conducting  a  detailed  manual 
records  search.  Becau.se  the  $500,000 
threshold  applies  separately  to  sales  and 
purchases,  the  voluntary  reporting 
option  may  apply  only  to  sales,  only  to 
purchases,  or  to  both  sales  and 
purchases. 

(ii)  The  amounts  of  transactions 
reportable  on  a  particular  schedule  are 
to  be  entered  in  the  appropriate 
column(s)  in  the  voluntary  reporting 
section  of  the  schedule:  they  are  not 
required  to  be  disaggregated  by  country. 
Reporters  filing  voluntary  information 
only  should  also  complete  Parts  I  and  II 
of  the  form. 

(3)  Any  U.S.  person  that  receives  the 
BE-20  survey  form  from  BEA,  but  is  not 
reporting  data  in  either  the  mandatory 
or  voluntary  section  of  the  form,  must 
nevertheless  complete  and  return  the 
Exemption  Claim  included  with  the 
form  to  BEA.  This  requirement  is 
necessary  to  ensure  compliance  with 
reporting  requirements  and  efficient 
administration  of  the  Act  by  eUminating 
unnecessary  foliowup  contact. 

(c)  Covered  types  of  services.  Only  the 
services  listed  in  this  paragraph  are 
covered  by  the  BE-20  survey.  Other 
services,  such  as  transportation  and 
reinsurance,  are  not  covered.  Covered 
services  are:  Agricultural  services: 
research,  development,  and  testing 
services;  management,  consulting,  and 
public  relations  services;  management 
of  health  care  facilities;  accounting, 
auditing,  and  bookkeeping  ser\'ices; 
legal  services;  educational  and  training 
services;  mailing,  reproduction,  and 
commercial  art;  employment  agencies 
and  temporary  help  supply  services; 
industrial  engineering  services; 
industrial-type  maintenance, 
installation,  alteration,  and  training 
services;  performing  arts,  sports,  and 
other  live  performances,  presentations, 
and  events;  sale  or  purchase  of  rights  to 
natural  resourc:es,  and  lease  bonus 
payments:  use  or  lease  of  rights  to 
natural  resources,  excluding  le.ase  bonus 
payments;  disbursements  to  fund  news- 
gathering  costs  of  broadcasters: 
disbursements  to  fund  news-gathering 
costs  of  print  media;  disbursements  to 
fund  production  costs  of  motion 
pictures:  disbursements  to  fund 
production  costs  of  broadcast  program 
material  other  than  news;  disbursi-ments 
to  maintain  government  tourism  and 
business  prom   tion  offices; 
disbursements  for  sales  promotion  and 
representation;  disbursements  to 
participate  in  foreign  trade  shows 
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(purchases  only);  premiums  paid  on 
purchases  of  primary  insurance;  losses 
recovered  on  purchases  of  primary 
insurance;  construction,  engineering, 
architectural,  and  mining  services 
(purchases  only);  merchanting  services 
(sales  only);  financial  services 
(pupchases  only,  by  companies  or  parts 
of  companies  that  are  not  financial 
services  providers);  advertising  services; 
computer  and  data  processing  services; 
data  base  and  other  information 
services;  telecommunications  services; 
operational  leasing  services;  and 
"other"  private  services.  "Other" 
private  services  covers  transactions  in 
the  following  types  of  services:  Satellite 
photography  services,  security  services, 
actuarial  services,  salvage  services,  oil 
spill  and  toxic  waste  cleanup  servic-es. 
language  translation  services,  and 
account  collection  services. 

(PR  Doc.  97-743  Filed  1-10-97;  8:45  ami 

BILLMG  COM  IS10-EA-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Rules  of  Agency  Organization 

AQB4CY:  National  Labor  Relations 

Board. 

ACTION:  Final  rule. 

summary:  The  National  Labor  Relations 
Board  (NLRB)  issues  a  final  rule  which 
deletes  all  references  in  its  rules  and 
regulations  to  the  "deputy"  chief  judge 
in  San  Francisco.  California,  and 
substitutes  therefor,  where  appropriate, 
references  to  the  "associate"  chief  judge 
in  San  Francisco.  California,  the  correct 
title  of  the  position. 
EFFECTIVE  DATE:  January  n,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
).  Toner,  Executive  Secretary,  National 
Labor  Relations  Board,  1099  14th  Street, 
NW.  Room  11600,  Washington,  DC 
20570.  Phone:  (202)  273-1940. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Requirements 

This  rule  merely  conforms  current 
regulations  to  properly  reflect  the 
Agency's  current  organizational 
structure,  relates  solely  to  agency 
organization,  procedure  and  practice, 
and  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
businesses  or  impose  any  information 
collection  requirements.  A(x;ordingly, 
the  Agency  finds  that  prior  notice  and 
comment  is  not  re(}uired  for  these  rules 
and  that  good  cause  exi.sts  for  waiving 
the  general  requirement  of  delaymg  the 


effective  date  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  and  that 
the  rules  are  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601),  Small  Business  Regulatory 
Enforcement  Act  (5  U.S.C.  801), 
Paperwork  Reduction  Act  (44  U.S.C. 
3501).  or  Executive  Order  12866. 

List  of  Subjects  in  29  CFR  Part  102 

Administrative  practice  and 
procedure,  Labor  management  relations. 

29  CFR  part  102  is  amended  as 
follows: 

PART  102— RULES  AND 
REGULATIONS 

1.  The  authority  citation  for  29  CFR 
part  102  continues  to  read  as  follows: 

Aulliority:  Section  6.  National  Labor 
Relations  Act,  as  ainended  (29  U.S.C.  151, 
156).  SecUon  102.n7((:)  also  issued  under 
Section  552(a)(4)(A)  of  the  Freedom  of 
Information  Act,  as  amended  (5  U.S.C. 
552(a)(4)(A)).  Sections  102.14.3  through 
102.155  also  issued  under  Section  504(c)(1) 
of  the  Equal  Access  to  justice  Act,  as 
amended  (5  L'.S.C.  504(c)(1)). 


§102.24    [Amended] 

2.  Section  102.24,  paragraph  (a)  is 
amended  by  substituting  "associate" 
"deputy"  in  the  third  and  fifth 
sentences. 


for 


§102.25    [Amended] 

3.  Sec,  102.25  is  amended  by 
substituting  "associate"  for  "deputy"  in 
the  first  sentence. 

§102.30    [Amended] 

4.  Sec.  102.30,  paragraph  (c)  is 
amended  by  substituting  "associate"  for 
"deputy"  in  the  last  sentence. 

§102.34    [Amended] 

5.  Sec.  102.34  is  amended  by 
substituting  "associate"  for  "deputy"  in 
the  first  sentence. 

fi  Sec.  102.35.  paragraph  (b)  is 
amended  by: 

A.  revising  the  first  sentence  of  the 
introductory  text  to  read  as  set  forth 
below: 

B.  deleting  "deputy  chieT'  in  the 
second  sentence  of  the  introductory 
text,  and  "deputy."  in  (b)  (1).  (3)  and  (5). 

§  102.35    Duties  and  powers  of 
administrative  law  judges;  assignment  and 
powers  of  settlement  judgea 
*         •  *  *         » 

(b)  Upon  the  request  of  any  party  or 
the  judge  assigned  to  hear  a  case,  or  on 
his  or  her  own  motion,  the  c)iief 
administrative  law  judge  in  Washington. 
D.C..  the  associate  chief  judge  in  San 
Francisco.  California,  the  associate  chief 
judge  in  Atlanta,  tieorgia.  or  the 
associate  chief  judge  in  New  York.  New 


York  may  assign  a  judge  who  shall  be 
other  than  the  trial  judge  to  conduct 
settlement  negotiations.  *  *  * 

§102.36    [Amended] 

7.  Sec.  102.36  is  amended  by 
substituting  "associate"  for  "deputy". 

§102.42    [Amended] 

8.  Sec.  102.42  is  amended  by 
substituting  "associate"  for  "deputy"  in 
the  third  sentence. 

9.  Section  102,149.  paragraph  (b)  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

§  1 02. 1 49    Rling  of  documents;  service  of 
documents;  motions  for  extension  of  time. 

***** 

(b)  Motions  for  extensions  of  time  to 
file  motions,  documents,  or  pleadings 
permitted  by  section  102.150  or  by 
section  102.152  shall  be  filed  with  the 
chief  administrative  law  judge  in 
Washington,  D.C.,  the  associate  chief 
judge  in  San  Francisco,  California,  the 
associate  chief  judge  in  New  York,  New 
York,  or  the  associate  chief  judge  in 
Atlanta,  Georgia,  as  the  case  may  be,  not 
later  than  3  days  before  the  due  date  of 
the  document.  *  *  * 

Dated,  Washington,  D.C..  January  7. 1997. 

By  direction  of  the  Board. 
John  J.  Toner, 
Executive  Secretary. 
[FR  Doc.  97-768  Filed  1-10-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

[OH-204;  Amendment  Number  54] 

OIlio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Ohio  regulatory 
program  (hereinafter  referred  to  as  the 
"Ohio  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Ohio  proposed  revisions 
pertaining  to  twenty-two  sections  of  the 
Ohio  Revised  Code  (ORC)  to  clarify 
those  sections  of  State  law.  to  conform 
those  sections  to  current  State  practices, 
and  to  make  those  sections  equivalent  to 
corresponding  Federal  laws.  The 
revisions  concern  confidential 
information  on  incidental  coal 
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extraction,  the  Reclamation 
Supplemental  Forfeiture  Fund,  use  of 
the  Reclamation  Supplemental 
Forfeiture  Fund  and  for  non-coal 
reclamation,  the  Coal  Mining 
Performance  Bond  Fund,  limitations  on 
the  awards  of  costs  and  expenses, 
reclamation  contracts  with  surface  mine 
operators,  reclamation  of  interim 
forfeiture  and  insolvent  surety  sites,  use 
of  police  powers,  AML  reclamation 
liens,  the  Acid  Mine  Drainage 
Abatement  and  Treatment  Fund,  lands 
eligible  for  remining,  average  wage 
rates,  deletion  of  obsolete  language  on 
interim  continuance  of  underground 
coal  mining  operations,  activities 
eligible  for  Small  Operator  Assistance, 
required  staff  training,  and  informal 
review  of  issues  as  a  form  of  alternative 
dispute  resolution. 
EFFECTIVE  DATE:  January  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center,  Pittsburgh,  PA  15220, 
Telephone:  (412)  937-2153. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

II.  Submission  of  the  Proposed  Amendment 
HI.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Ohio  Program 

On  August  16,  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
935.11,  935.15,  and  935.16. 

II.  Sabmission  of  the  Proposed 
Amendment 

By  letter  dated  February  7,  1992 
(Administrative  Record  No.  OH-1645), 
as  modified  by  letter  dated  February  27, 
1992  (Administrative  Record  No.  OH- 
1657),  Ohio  submitted  proposed 
Program  Amendment  Number  54 
(PA54).  In  PA  54,  Ohio  proposed  to 
revise  13  sections  of  the  ORC 
concerning  a  number  of  regulatory  and 
AML  issues.  OSM  announced  receipt  of 
PA  54  in  the  April  13,  1992,  Federal 
Register  (57  FR  12779),  and  in  the  same 
notice,  opened  the  public  comment 
period  and  provided  opportunity  for  a 
public  hearing  on  the  adequacy  of  the 


proposed  amendment.  The  public 
comment  period  ended  on  May  13, 
1992. 

By  letter  dated  June  15,  1992 
(Administrative  Record  No.  OH-1714), 
OSM  provided  Ohio  with  its  questions 
and  comments  about  the  February  7, 
1992,  submission  of  PA  54.  On  July  20, 
1992,  OSM  and  Ohio  staff  met  to 
discuss  and  resolve  OSM's  questions 
and  comments  (Administrative  Record 
No.  OH-1746).  On  July  28,  1992,  OSM 
and  Ohio  staff  further  resolved  some  of 
those  issues  in  a  telephone  conversation 
(Administrative  Record  No.  OH-1754). 

In  response  to  OSM's  June  15,  1992, 
letter,  Ohio  submitted  Revised  Program 
Amendment  Number  54  (P  .  54R)  by 
letter  dated  September  2,  1992 
(Administrative  Record  No.  OH-1769). 
PA  54R  contained  further  revisions  to 
seven  sections  of  the  ORC.  OSM 
announced  receipt  of  PA  54R  in  the 
October  28.  1992,  Federal  Register  (57 
FR  48765),  and  in  the  same  notice, 
opened  the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  ended  on  November  27, 1992. 

On  December  16,  1992 
(Administrative  Record  No.  OH-1800). 
OSM  and  Ohio  staff  conducted  a 
telephone  discussion  of  the  September 
2,  1992,  resubmission  of  PA  54R.  On 
April  30,  1993,  OSM  and  Ohio  staff  met 
informally  to  discuss  the  status  of  the 
amendment  with  respect  to  the  State's 
legislative  process. 

In  the  June  11.  1993,  Federal  Register 
(58  FR  32611),  the  Director  of  OSM 
announced  his  decision  to  defer  Ohio 
PA  54R  with  the  exception  of  the 
Director's  approval  of  one  proposed 
change  at  ORC  section  1513.02(F)(3) 
which  the  Ohio  General  Assembly  was 
likely  to  pass  in  its  current  form.  The 
Director  made  this  decision  because  the 
Ohio  Legislative  Service  Commission 
had  not  yet  drafted  the  final  statutory 
language  on  which  PA  54R  would 
ultimately  be  based  and  because  that 
language  would  not  be  available  for 
review  by  OSM  within  the  foreseeable 
future. 

By  letter  dated  March  31,  1995 
(Administrative  Record  No.  OH-2107), 
Ohio  submitted  the  final  version  of  PA 
54  (PA542R2).  This  final  version 
contains  the  statutory  changes  approved 
by  the  Ohio  General  Assembly  in  Senate 
Bill  180  and  in  House  Bill  414.  The  two 
bills  were  signed  by  the  Ohio  Governor 
on  December  23,  1992.  and  December 
27,  1994,  respectively.  The  revised 
statutes  went  into  effect  on  March  24. 
1993,  and  March  27.  1995.  respectively. 

Ohio's  March  31,  1995,  final 
submission  of  PA  54R  reiterated  manv 


of  the  statute  changes  previously 
proposed  in  PA  54  and  PA  54R,  and 
withdrew  its  proposal  to  amend  ORC 
Sections  1513.10  and  1513.07  pertaining 
to  Refimds  of  Permit  Fees  as  well  as 
Interfund  Transfers.  Portions  of  other 
sections  were  likewise  withdrawn  as 
discussed  in  their  respective  sections 
below.  The  March  31,  1995  submission 
also  proposed  new  changes  to  ten 
sections  of  the  ORC.  OSM  discussed  all 
proposed  changes  in  the  April  13,  1992. 
October  28,  1992,  and  April  17,  1995 
Federal  Register  documents  concerning 
the  submissions  of  PA  54,  PA  54R  and 
PA  54R2,  respectively.  An  issue  letter 
was  sent  to  Ohio  on  August  2,  1995  and 
a  conference  call  was  held  on  August 
29,  1995  Further  discussions  were  held 
during  1996.  Statute  changes  which 
solely  concern  Ohio's  non-coa! 
regulatory  program  are  outside  the 
jurisdiction  of  OSM  and  are  not 
di.scussed  below  Also,  changes  to 
paragraph  notations  and  nonsubstantive 
wording  changes  are  not  discussed. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendments. 

1 .  Confidential  Information  Regarding 
Exemption  Requests  for  Incidental  Coal 
Extraction 

ORC  1513.07  paragraph  (D)(2):  Ohio  is 
revising  this  paragraph  to  specify  that, 
for  exemption  requests  for  incidental 
coal  extraction,  confidential  information 
includes  and  is  limited  to  information 
concerning  trade  secrets  or  privileged 
commercial  or  financial  information 
relating  to  the  (  ompetitive  rights  of  the 
persons  intending  to  conduct  the 
extraction  of  minerals.  The 
corresponding  Federal  rule  at  30  CFR 
702.13  requires  that  the  person  request, 
in  writing,  that  the  information  be  kept 
confidential  While  Ohio's  proposed 
statute  change  does  not  include  this 
requirement,  Ohio's  Administrative 
Code  Section  1501:13-4-16(J)(2) 
corresponds  with  the  Federal  rule  at  30 
CFR  702.13(b)  Therefore,  the  proposed 
change  to  the  statute  in  conjuntiion 
with  Ohio's  existing  Administrative 
Code  Section  is  no  less  effective  than 
the  corresponding  Federal  Regulations 
at  30  CFR  702.13(b). 

2.  Reclamation  Supplemental  Forfeiture 
Fund 

Ohio  is  revising  ORC  1513  08 
paragraph  (A)  and  proposing  a  new 
paragraph  ORC  1513, 18(D)  to  move  the 
current  language  creating  the 
Reclamation  Supplemental  Forfeiture 
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Fund  from  that  portion  of  the  Ohio  law 
dealing  with  performance  bonds  to  that 
portion  of  the  law  dealing  with 
reclamation  by  the  Division.  Ohio  also 
proposed  adding  a  new  provision  which 
would  allow  the  Division  to  use  funds 
firom  the  Reclamation  Supplemental 
Forfeiture  Fund  to  reclaim  areas  which 
were  affected  by  non-coal  mining  under 
surface  mining  permits  issued  under 
ORG  Chapter  1514.  but  which  the 
operator  did  not  adequately  reclaim.  In 
its  March  31.  1995.  final  version  of  PA 
54R,  Ohio  is  withdrawing  the  portion  of 
the  proposed  language  referring  to  ORC 
Chapter  1514  from  new  paragraph  (D). 
Ohio  is  also  removing  the  fund  name 
from  the  heading  of  the  section. 

ORC  1514.06  paragraph  (G):  Ohio  is 
proposing  to  revise  this  paragraph  in 
lieu  of  the  previously  proposed  revision 
discussed  above  which  Ohio  is 
withdrawing  from  ORC  section  1513.18 
paragraph  (D).  The  revision  to  ORC 
section  1514.06  paragraph  (G)  would 
provide  that  Ohio  may  expend  money 
from  the  Reclamation  Supplemental 
Forfeiture  Fund  or  from  the  Surface 
Mining  Administration  Fund  to 
complete  reclamation  on  land  affected 
by  non-coal  surface  mining  operations 
on  which  an  operator  has  defaulted. 
Ohio  is  also  revising  ORC  Section 
1513.18(E)  to  be  consistent  with  the 
move  of  the  aforementioned  language  to 
ORC  Section  1513.18(D). 

ORC  section  1513.18  paragraph  (D): 
Ohio  is  adding  a  statement  in  this 
paragraph  concerning  the  State's 
priority  for  management  of  the 
Reclamation  Supplemental  Forfeiture 
Fund,  including  the  selection  of  projects 
and  the  transfer  or  moneys.  That 
priority  shall  be  to  ensure  that  sufficient 
moneys  are  available  for  reclamation  of 
areas  that  an  operator  has  affected  under 
a  coal  mining  and  reclamation  permit 
issued  after  September  1.  1981,  and 
which  the  operator  has  failed  to  reclaim. 
This  statement  was  added  in  response  to 
the  director's  concerns  that  Reclamation 
Supplemental  Forfeiture  Fund 
exjjenditures  on  non-coal  mining  sites 
could  compromise  the  Fund's  solvency 
as  an  alternative  bonding  system  to  be 
used  for  the  reclamation  of  surface  coal 
mining  sites.  The  Director  is  now 
satisfied  that  Ohio  will  continue  to  use 
Fund  moneys  to  reclaim  all  existing  coal 
mining  sites  for  which  bonds  have  been 
forfeited,  prior  to  using  any  such 
moneys  to  reclaim  non-coal  mining 
sites. 

The  proposed  changes  are  found  to  be 
consistent  with  the  corresponding 
Federal  Regulations  at  30  CFR  800.11(e). 
pertaining  to  alternative  bonding 
systems. 


3.  Coal  Mining  Performance  Bond  Fund 

ORC  1.513.081:  Ohio  is  repealing  this 
existing  section  which  created  the  Coal 
Mining  Performance  Bond  Fund, 
language  in  this  section  also  authorized 
the  issuance  of  reclamation  performance 
bonds  by  the  Chief  using  money  from 
the  fund,  determined  premiums  and 
fees  for  participation  in  the  fund,  and 
provided  for  the  release  and  forfeiture  of 
reclamation  performance  bonds 
supported  by  the  fund. 

Ohio  proposed  to  add  ORC  section 
1513.081  to  the  Ohio  program  as  part  of 
the  Novemlier  16,  1987  submission  of 
proposed  Ohio  Program  Amendment 
Number  32  (Ohio  Administrative 
Record  No.  OH-0994).  This  part  of  Ohio 
Program  Amendment  Number  32  was 
not  approved  by  OSM. 

ORC  1513.08  paragraph  (B):  Ohio  is 
revising  this  paragraph  to  delete  a 
reference  to  performance  bonds  issued 
under  ORC  Section  1513.081  which  is  to 
be  repealed. 

Because  the  proposed  changes  were 
never  approved  by  the  Director  and 
therefore  never  became  part  of  Ohio's 
approved  program,  their  deletion  from 
the  ORC  does  not  render  the  Ohio 
program  inconsistent  with  the 
requirements  of  SMCRA  or  the  Federal 
Regulations. 

4.  Alternative  Dispute  Resolution 

ORC  1513.13  paragraph  (A)(3):  Ohio 
is  adding  this  new  paragraph  to  provide 
an  alternative  mechanism  for  resolving 
disputes  over  notices,  orders,  or  other 
decisions  issued  by  the  Chief.  Any 
person  who,  under  ORC  1513.13,  may 
appeal  such  a  notice,  order,  or  decision 
to  the  Ohio  Reclamation  Board  of 
Review  (RBR)  may  eleci  to  request  an 
informal  review  by  the  Chief  of  that 
notice,  order,  or  decision  to  the  RBR. 
The  time  spent  on  such  an  informal 
review  would  not  count  against  the  time 
available  to  the  person  to  appeal  the 
notice,  order,  or  decision  to  the  RBR. 
Further,  such  a  review  would  not  stay 
the  order,  notice,  or  decision.  Finally, 
such  a  review  would  itself  be  appealable 
to  the  RBR. 

Since  Ohio  already  has  an  informal 
review  process  in  its  regulations  for 
Civil  Penalty  Assessments,  citizen 
complaints,  and  bond  releases,  the 
proposed  change  is  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations  insofar  as  it  does 
not  interfere  with  or  duplicate  the 
mformal  review  process  already 
contained  in  the  Ohio  program. 
Therefore,  the  Director  is  approving 
ORC  1513.13(A)(3)  to  the  extent  that  it 
does  not  apply  to  create  additional 
opportunities  for  informal  review  of 


Civil  Penalty  assessments,  citizen 
complaints,  and  bond  releases,  beyond 
those  already  contained  in  the  Ohio 
program. 

5.  Limitations  on  Awards  of  Costs  and 
Expenses 

ORC  1513.13  paragraph  (E)(1):  Ohio  is 
revising  this  paragraph  to  provide  that, 
at  the  request  of  a  prevailing  party  in  the 
appeal  of  an  enforcement  order  or 
permit  decision,  the  Ohio  RBR  and/or 
the  Chief  may  award  necessary  and 
reasonably  incurred  costs  and  expenses, 
including  attorney  fees,  for  that  party's 
participation  in  the  enforcement 
proceedings  before  the  Ohio  RBR.  Ohio 
later  revised  this  section  so  that  it  also 
applies  to  awards  of  costs  and  expenses 
incurred  in  connection  with 
proceedings  before  the  RBR,  before  the 
court  under  ORC  section  1513.15 
(pertaining  to  citizen  suits),  or  before 
the  Chief  under  ORC  section  1513.39 
(pertaining  to  employee  discrimination). 
Ohio  is  also  adding  that  fees  awarded 
under  this  section  may  not  exceed  the 
prevailing  market  rates  at  the  time  the 
services  were  rendered.  Costs  and 
expenses  may  also  be  awarded  for  the 
preparation,  defense  and  appeal  of  a 
petition  for  costs  and  expenses, 
provided  those  costs  and  expenses  are 
proportionate  to  those  otherwise 
allowed  under  ORC  1513.13(E). 

ORC  1513.13  paragraph  (E)(1)(a):  Ohio 
is  revising  this  paragraph  to  specify  that 
an  award  may  be  made  to  a  party  other 
than  the  permittee  or  the  Ohio  Division 
of  Reclamation  (DOR)  when  the  Chief 
determines  that  a  party  both  prevailed 
in  whole  or  in  part  and  made  a 
substantial  contribution  to  the 
determination  of  issues.  This 
contribution  must  be  separate  and 
distinct  from  the  contribution  made  by 
any  other  party. 

ORC  1513.13  paragraph  (E)(1)(b): 
Ohio  is  revising  this  paragraph  to  clarify 
that  permittees  may  file  petitions  for 
award  of  costs  and  expenses  with  the 
chief  against  parties  who  initiated  or 
participated  in  an  appeal  under  this 
section  in  bad  faith  for  the  purpose  of 
harassing  or  embarrassing  the  permittee. 
The  Chief  may  assess  those  costs  and 
expenses  against  the  party  who  initiated 
the  appeal. 

ORG  1513.13  paragraph  (E)(1)(c):  Ohio 
is  revising  this  paragraph  to  clarify  that 
the  DOR  may  file  a  request  with  the  RBR 
for  an  award  of  costs  and  expenses 
incurred  by  the  DOR  in  connection  with 
an  appeal  initiated  under  this  section. 
The  RBR  may  assess  those  costs  and 
expenses  against  those  parties  who 
initiated  the  appeal  in  bad  faith  and  for 
the  purpose  of  harassing  or 
embarrassing  the  DOR. 
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ORG  1513.13  paragraph  (E)(2):  Ohio  is 
revising  this  paragraph  to  authorize  the 
court  to  award  necessary  and  reasonably 
incurred  costs  and  expenses  for  parties 
participating  in  the  judicial  review  of 
any  order  issued  order  this  section  or  as 
a  result  of  any  administrative 
proceeding  under  this  chapter. 

ORG  1513.15  paragraph  (F):  Ohio  is 
revising  this  paragraph  to  authorize  the 
Chief  to  award  necessary  and  reasonably 
incurred  costs  of  litigation,  including 
attorney  and  expert  witness  fees,  in 
connection  with  civil  actions  against  the 
Division.  Ohio  is  also  revising  this 
paragraph  to  delete  previously  proposed 
revision  and  is  reinstating  the  court's 
authority  to  award,  to  any  party,  costs 
and  fees  that  the  court  determines  to 
have  been  necessary  and  reasonably 
incurred,  in  any  proceeding  under  ORG 
1513.15  (B)  (citizen  suits)  in  accordance 
with  ORG  section  1513.13. 

ORG  1513.39  paragraph  (G):  Ohio  is 
revising  this  paragraph  to  incorporate  by 
reference  the  proposed  limit  on 
necessary  and  reasonably  incurred  costs 
and  expenses  specified  in  revised  ORG 
section  1513.13  paragraph  (E)(1)  and 
(E)(2)  as  also  applying  to  cases  of 
alleged  discrimination  against 
employees. 

Except  as  noted  below,  the  proposed 
changes  are  found  to  be  consistent  with 
the  requirements  of  Section  525(e)  of 
SMCRA,  30  GFR  840.15,  and  43  CFR 
4.1290  and  4.1294. 

a.  Ohio  is  required  to  amend  ORG 
1513.13  (E)(1)(a)  to  make  it  clear  that 
such  awards  may  be  made  in  connection 
with  any  administrative  review 
proceedings  concerning  an  enforcement 
action,  permit  issuance  decision  or 
employee  discrimination  complaint,  not 
just  those  concerning  enforcement 
actions. 

b.  Ohio  is  required  to  amend  ORG 
1513.13(E)(1)(b)  and  (c)  to  make  it  clear 
that  such  costs  may  also  be  assessed 
against  persons  who  participate  in  bad 
faith  appeals,  not  just  those  persons 
who  initiate  such  bad  faith  appeals. 

6.  Reclamation  Contracts  With  Surface 
Mine  Operators 

ORG  1513.18  paragraph  (G):  Under  the 
current  version  of  this  paragraph,  the 
Ghief  is  authorized  to  enter  into 
contracts  with  mine  operators  mining 
under  a  current,  valid  permit  to 
complete  reclamation  on  defaulted 
areas.  Ohio  is  revising  this  paragraph  to 
extend  the  Chiefs  authorization  to 
include  contracts  with  surface  mine 
operators  mining  under  permits  issued 
under  ORG  Chapter  1514,  pertaining  to 
minerals  other  than  coal. 

While  there  is  no  Federal  counterpart, 
the  Director  finds  the  proposed  change 


is  not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

7.  Reclamation  of  Forfeited  Areas 
Affected  Under  Mining  Permits  Issued 
After  April  10.  1972  But  Before 
September  1.  1981 

ORG  1513.18  paragraph  (I):  Ohio  is 
adding  this  new  paragraph  to  authorize 
the  Ghief  to  use  any  unspent  funds  in 
the  defaulted  areas  fund  to  complete 
reclamation  of  other  interim  forfeited 
areas  affected  under  coal  mining  and 
reclamation  permits  issued  after  April 
10,  1972  but  before  September  1,  1981 

While  there  are  no  Federal 
counterparts,  the  Director  finds  that  this 
propose  revision  is  not  inconsistent 
with  SMCRA  or  the  Federal  regulations, 
and  is  consistent  with  SMCRA  s  general 
intent  that  all  lands  disturb  3d  by  surface 
coal  mining  operations  be  reclaimed. 

8.  Chiefs  Use  of  Police  Powers  on  State- 
Funded  AML  Sites 

ORG  1513.27  third  paragraph:  Ohio  is 
adding  this  new  paragraph  to  authorize 
the  Chief  to  enter  onto  property  where 
the  owners  are  not  known,  are  not 
readily  available,  or  are  not  willing  to 
give  permission  in  order  for  the  Division 
to  use  State  funds  to  abate  adverse 
effects  of  past  coal  mining  practices  on 
abandoned  mined  land  (AML).  Such 
entry  onto  properties  shall  be  construed 
as  an  exercise  of  police  power  for  the 
protection  of  the  public  health  and 
safety  and  shall  not  be  construed  as  an 
act  of  condemnation  nor  trespass. 

The  proposed  change  is  found  to  be 
substantively  identical  to  the 
requirements  of  section  407  of  SMCRA, 
except  that  ORG  1513.27  does  not  grant 
a  right  of  entry  to  "any  other  property  " 
in  order  to  have  access  to  the  property 
affected  by  past  coal  mining  practices. 
However,  because  Ohio's  program  does 
provide  for  right  of  entry  upon  "any 
other  property"  for  Federally-funded 
AML  projects  at  ORG  1513.37  (F)(1),  the 
proposed  change  at  ORG  1513.27  does 
not  render  the  state's  program  less 
stringent  than  section  407  of  SMCRA. 
Therefore,  the  revision  at  ORG  1513.27 
is  approved. 

9.  AML  Liens  on  Property  of  Community 
Improvement  Corporations  or  Nonprofit 
Organizations 

ORG  1513.33  third  paragraph:  Ohio  is 
revising  this  paragraph  to  provide  that 
AML  liens  filed  by  the  Division  against 
property  owned  by  community 
improvement  corporations  or  nonprofit 
organizations  shall  have  priority  as  a 
lien  second  only  to  the  lien  of  real 
property  taxes  imposed  upon  the  land. 


This  proposed  change  is  substantively 
identical  to  language  contained  in 
SMCRA  at  section  408(c) 

ORG  1513.33  fourth  paragraph:  Ohio 
is  revising  this  paragraph  to  clarify  the 
procedure  to  be  used  by  county 
recorders  in  recording  and  indexing 
AML  liens. 

ORC  1513.33  iifth  paragraph:  Ohio  is 
revising  this  paragraph  to  provide  that 
AML  liens  shall  continue  in  force  so 
long  as  any  portion  of  the  lien  remains 
unpaid. 

ORC  1513.33  sixth  paragraph:  Ohio  is 
revising  this  paragraph  to  delete  the 
provision  that  AML  liens  shall  be 
foreclosed  in  the  same  manner  as  .State 
tax  liens  foreclosed  under  ORG  Chapter 
5721. 

While  there  are  no  direct  Federal 
counterparts  to  these  proposed  changes, 
they  are  found  not  to  be  inconsistent 
with  the  requirements  of  SMCRA  at 
section  408. 

1 0.  Expansion  of  Sites  Eligible  for 
Federally  Funded  AML  Projects 

ORC  1513.37  paragraph  (C)(1):  Ohio  is 
revising  this  par.igraph  to  expand  the 
eligibility  requirements  for  the  sites  of 
Federally  funded  AML  reclamation 
projects.  Ohio  is  adding  new  paragraph 
(C)(1)(b)  to  make  eligible  mining 
operations  which  occurred  during  the 
period  beginning  August  4,  1977  and 
ending  on  or  before  August  16,  1982  and 
for  which  sufficient  reclamation  funds 
are  not  available.  Ohio  is  adding  new 
paragraph  (C)(1)(c)  to  make  eligible 
mining  operations  which  occurred 
during  the  jjeriod  beginning  August  4, 
1977  and  ending  on  or  before  November 
5,  1990,  for  whir'   sureties  became 
insolvent,  and  foi  which  sufficient 
reclamation  funds  are  not  available. 

ORC  1513.37  paragraph  (C)(2):  Ohio  is 
adding  this  new  paragraph  to  provide 
that  the  Chief  shall  follow  the  priorities 
set  forth  at  ORC  1513.37(B)(1)  and  (B)(2) 
in  determining  which  sites  to  reclaim 
using  the  new  authority  granted  under 
ORC  1513.37(C)(1)(b)  and  (c).  The  Chief 
shall  ensure  that  priority  is  given  to 
those  sites  which  are  in  the  immediate 
vicinity  of  a  residential  area  or  which 
have  an  adverse  economic  impact  upon 
the  local  community. 

The  proposed  changes  are  found  to  be 
substantively  identical  to  the 
requirements  of  SMCRA  at  section 
402(g)(4)(B)  and  (C). 

12   Creation  of  the  State  Acid  Mine 
Drainage  Abatement  and  Treatment 
Fund 

ORG  1513.37  paragraph  (E):  Ohio  is 
adding  this  new  paragraph  to  create  in 
the  State  treasury  the  Acid  Mine 
Drainage  Abatement  and  Treatment 
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Fund.  The  fund  shall  be  administered 
by  the  Chief  and  shall  consist  of  grants 
from  OSM  to  be  used  in  consultation 
with  the  U.S.  Department  of 
Agriculture.  Natural  Resources 
Conservation  Service  to  abate  and  treat 
acid  mine  drainage.  Proposed  ORC 
1513.37  paragraphs  (E)(1)  through  (7) 
would  specify  activities  eligible  for 
financial  support  from  the  fund, 
including  the  identification  of  affected 
hydrologic  units,  the  sources  of  acid 
mine  drainage,  and  the  effects  of  the 
drainage:  the  identification  of  corrective 
measures  to  ablate  or  treat  the  drainage; 
calculation  of  costs:  and  analysis  of 
benefits. 

The  proposed  changes  are  found  to  be 
substantively  identical  to  section 
402(g)(7)  of  SMCRA. 

12.  AML  Liens  on  Certain  Properties 
Involved  in  Federally  Funded  AML 
Reclamation  Projects 

ORC  1513.37  paragraph  (G):  Ohio  is 
revising  this  paragraph  to  provide  that 
the  Chief  may  file  in  the  office  of  the 
county  recorder  a  statement  of 
reclamation  costs  spent  on  certain 
properties  affected  by  Federally  funded 
AML  reclamation  projects.  Such 
statements  would  constitute  a  lien  upon 
the  land  as  of  the  date  of  the  State's 
reclamation  expenditures  and  would 
have  a  priority  as  a  lien  second  only  to 
the  lien  of  real  property  taxes  imposed 
upon  the  land.  This  revision  is 
substantively  identical  to  language 
contained  in  section  408(c)  of  SMCRA. 

ORC  1513.37  paragraph  (G)(3):  Ohio  is 
revising  this  paragraph  to  clarify  the 
procedure  to  be  used  by  county 
recorders  in  recording  and  indexing 
AML  liens  relating  to  Federally  funded 
reclamation 

ORC  1513.37  paragraph  (G)(4):  Ohio  is 
adding  this  new  paragraph  to  provide 
that  AML  liens  relating  to  Federally 
funded  reclamation  shall  continue  in 
force  so  long  as  any  portion  of  the  lien 
remains  unpaid.  Conveyance  of  the  land 
subject  to  an  AML  lien  may  be  set  aside 
if  the  lien  remains  unpaid  at  the  time  of 
conveyance. 

ORC  1513.37  paragraph  (G)(5):  Ohio  is 
adding  this  new  paragraph  to  provide 
that  AML  liens  relating  to  Federally 
funded  reclamation  shall  be  foreclosed 
upon  the  substantial  failure  of  a 
landowner  to  pay  any  portion  of  the 
amount  of  the  lien.  Before  proceeding 
with  foreclosure,  the  Chief  shall  make  a 
written  demand  upon  the  landowner  for 
payment  and  shall  give  the  landowner 
sixty  d?ys  to  pay  the  amount. 

Although  there  are  no  direct  Federal 
counterparts  to  the  proposed  changes, 
the  Director  finds  that  they  are  not 


inconsistent  with  the  requirements  of 
SMCRA  at  section  408(c). 

13.  Lands  Eligible  for  Remining 

ORC  section  1513.01  paragraph  (F): 
Ohio  is  adding  this  paragraph  to  define 
the  term  "lands  eligible  for  remining"  to 
mean  those  lands  that  otherwise  would 
be  eligible  for  expenditure  of  AML 
reclamation  funds  under  paragraph 
(C)(1)  of  ORC  section  1513.37. 

ORG  section  1513.07  paragraph 
(E)(3)(b):  Ohio  is  adding  this  new 
paragraph  to  provide  that,  until  October 
1.  2004,  any  violation  resulting  from  an 
unanticipated  event  or  condition  at  a 
surface  coal  mining  operation  on  lands 
eligible  for  remining  shall  not  prevent 
issuance  of  a  coal  mining  permit  to  the 
person  holding  the  remining  permit.  An 
unanticipated  event  or  condition  is  one 
that  was  not  contemplated  by  the 
applicable  permit. 

ORG  section  1513.16  paragraph 
(A)(19)(b):  Ohio  is  adding  this  new 
paragraph  to  provide  that  coal  mining 
permits  on  lands  eligible  for  remining 
shall  require  the  operator  to  assume  the 
responsibility  for  successful 
revegetation  of  the  remined  area  for  two 
full  years  after  the  last  augmented 
seeding,  fertilizing,  or  irrigaf'on. 

ORC  section  1513.37  paragraph  (C)(3): 
Ohio  is  adding  this  new  paragraph  to 
provide  that  surface  coal  mining 
operations  on  lands  eligible  for 
remining  shall  not  affect  the  eligibility 
of  those  lands  for  AML  reclamation 
funding  under  this  section  of  the  ORC 
after  the  release  of  the  mining 
operation's  performance  bond.  If  the 
performance  bond  for  the  remining 
operation  is  forfeited  and  is  not 
sufficient  for  adequate  reclamation  of 
the  site,  Ohio  may  use  AML  reclam  -tion 
funding  under  this  section  to  augment 
the  bond. 

The  proposed  changes  are  found  to  be 
substantively  identical  to  SMCRA  at 
sections  701(33)  and  (34),  515(b)(20)(B), 
and  404  to  the  extent  that 
1513.07(E)(3)(b)  applies  up  to,  but  not 
including  10/1/2004. 

14.  Average  Wage  Rates 

ORC  section  1513.02  paragraph  (J): 
Ohio  is  revising  this  paragraph  to 
provide  that  the  State  will  use 
information  from  rion-f:oal  as  well  as 
coal  mining  and  reclamation  operations 
in  calculating  average  wage  rates.  The 
newly  calculated  average  wage  rates 
shall  apply  to  retjlamation  performed  for 
Ohio  on  both  coal  and  non-coal  mining 
sites.  While  there  are  no  Federal 
counterparts  to  this  revision,  the 
Director  finds  that  is  not  inconsistent 
with  SMCRA  or  its  corresponding 
Federal  regulations. 


15.  Deletion  of  Obsolete  Language 

ORC  section  1513.07  paragraph  (A)(1): 
Ohio  is  deleting  obsolete  language  from 
this  paragraph  concerning  payment  of 
permit  fees  for  areas  covered  by  a  permit 
in  efTect  on  August  16, 1982,  as  well  as 
language  concerning  interim 
continuance  of  underground  coal  mine 
operations  which  were  in  effect  prior  to 
September  1,  1981. 

The  director  finds  that  deletion  of  this 
obsolete  language  does  not  render  the 
Ohio  program  less  stringent  than 
SMCRA  or  less  effective  than  the 
corresponding  federal  regulations. 

16.  Activities  Eligible  for  the  Small 
Operator's  Assistance  Program  (SOAP) 

ORC  section  1513.07  paragraph  (B)(4) 
(a)  and  (b):  Ohio  is  revising  these 
paragraphs  to  expand  the  types  of 
activities  related  to  permit  applications 
which  qualified  laboratories  can 
perform  for  permit  apphcants  under 
contracts  funded  by  Ohio's  SOAP. 
Qualifying  activities  include 
determination  of  probable  hydrologic 
consequences,  development  of  cross- 
section  maps  and  plans,  geologic 
drilling  and  reporting,  collection  and 
reporting  of  archaeological  information, 
performing  pre-blast  surveys,  and 
collection  of  information  on  protection 
of  fish  and  wildlife  habitats.  The  coal 
mine  operator  shall  reimburse  the  State 
for  the  costs  of  SOAP-assisted  services 
if  the  operator's  actual  and  attributed 
coal  production  for  all  locations  exceeds 
300,000  tons  during  the  12  months 
immediately  following  the  date  of 
issuance  of  the  mining  permit. 

The  proposed  changes  are  found  to  be 
substantively  identical  to,  and  therefore 
no  less  stringent  than,  sections  507(C)(1) 
and  (h)  of  SMCRA,  except  Ohio  is 
required  to  amend  ORG 
1513.07(B)(4)(a)(i)  or  otherwise  clarify 
that  probable  hydrologic  consequences 
determinations  include  the  engineering 
analyses  and  designs  necessary  for  those 
determinations. 

1 7  Required  Staff  Training 

ORC  section  1513.34:  Ohio  is  revising 
this  section  to  delete  the  requirements 
for  minimum  hourly  amounts  of  initial 
and  annual  follow-up  training  for 
certain  staff  positions.  In  lieu  of  a 
minimum  of  80  hours  of  training,  Ohio 
shall  provide  adequate  training  and 
education,  during  their  probationary 
periods,  for  all  persons  appointed  as 
inspection  officers.  In  lieu  of  a 
minimum  of  40  hours  of  annual 
training,  Ohio  shall  provide,  on  a 
regular  basis  as  funding  allows, 
continuing  education  and  training  as 
necessary  for  all  inspection  officers. 
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district  supervisors,  and  enforcement 
personnel.  While  there  are  no  direct 
Federal  counterparts  to  these  Ohio 
training  requirements,  the  proposed 
changes  are  found  to  be  not  inconsistent 
with  the  requirements  of  SMCRA  at 
503(a)(3),  which  requires  that  state 
regulatory  authorities  employ  sufficient 
administrative  and  technical  personnel 
to  enable  the  State  to  regulate  surface 
coal  mining  and  reclamation  operations 
in  accordance  with  SMCRA. 

IV.  Summary  and  Disposition  of 
Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  Because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 
Comments  were  received  from  the  Ohio 
Historic  Preservation  Office  on  March 
19,  1992  (Administrative  Record  No. 
OH-1671)  pertaining  to  the  expansion 
of  sites  eligible  for  Federally  funded 
AML  projects.  The  comment  stated  that 
ongoing  coordination  with  the  Ohio     - 
Historical  Society  is  necessary  to 
address  preservation  concerns,  and 
requested  notification  of  projects  prior 
to  initiation.  The  Director  notes  that  all 
abandoned  mine  lands  projects  are 
reviewed  by  the  State  Historic 
Protection  Officer  (SHPO).  Further,  a 
statement  of  concurrence  that  no 
significant  cultural  or  historic  properties 
will  be  adversely  affected,  signed  by  the 
SHPO,  is  included  with  the  National 
Environmental  Policy  Act  docimients 
submitted  prior  to  construction. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Ohio  program. 
MSHA  responded  that  it  had  no 
comments  in  its  letter  dated  April  20, 
1995.  (Administrative  Record  No.  2113) 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
conctirrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  autiiority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  EPA 
concurred  with  the  amendment  in  its 
letter  to  OSM  dated  June  2,  1995. 
(Administrative  Record  No.  OH-2129) 


V.  Director's  Decision 

Based  on  the  above  finding(s) 
Director  approves,  with  certain 


the 


additional  requirements,  the  proposed 
amendment  as  submitted  by  Ohio  on 
February  7,  1992,  as  modified  on 
February  27,  1992,  September  2,  199^, 
and  March  31,  1995. 

The  Federal  regulations  at  30  CFR 
Part  935,  codifying  decisions  concerning 
the  Ohio  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Detenninations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  appUcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whetfier  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperv^ork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantia]  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  December  13,  1996 

Allen  D.  Klein, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  Part  935 
continues  to  read  as  follows: 

Authority:  .10  US  C  1201  et  seq. 

2.  Section  935  15  is  amended  by 
adding  paragraph  (dddd)  to  read  as 
follows: 

§  935.15    Approval  of  regulatory  program 
amendments. 


(dddd)  With  the  exceptions  noted 
below,  the  amendments  submitted  to 
OSM  on  February  7.  1992,  and  revised 
on  February  27,  1992,  April  18.  1992 
and  Man:h  31.  1995.  are  approved 
effective  January  13,  1997. 
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ORC  1513.07(D)(2)  Confidential  Infonnation. 

ORG  1513.08  &  ORC  1513.18  (D)  &  (E),  and  ORC  1514.06(G)  Reclamation  Supplemental  Forfeiture  Fund. 

ORC  1513.13  (E)(1),  (E)(2),  (C)  Limitation  on  Awards. 

ORC  1513.15(F),  ORC  1513.39(C) 

ORC  1513.13(A)(3)  Alternative  Dispute  Resolution  to  the  extent  that  it  does  not  dupli- 
cate the  current  informal  review  process. 

ORC  1513.18(C) Reclamation  Contracts. 

ORC  1513.18(1)  Reclamation  of  Forfeited  Areas. 

ORC  1513.27  Police  Powers. 

ORC  1513.33   AML  Liens. 

ORC  1513.37  (C).  (C)(1),  (C)(1)(b).  (C)(1)(c)  &  (C)(2) Sites  Eligible  for  AML. 

ORC  1513.37(E)  Acid  Mine  Fund. 

ORC  1513.37(G)  Liens  on  Federally-Funded  AML  Projects. 

ORC  1513.07  (B),  (B)(4).  (B)(4)(a)(b)  SOAP. 

ORG  1513.34   Staff  Training. 

ORC  1513.01(F),  1513.07(E)(3)(b),  1513.16(A)(19)(b),  &  1513.37(C)(3)  Remining  to  the  extent  that  1513.07(E)(3)(b)  applies  up  to,  but  does 

not  include  10/1/20O4. 

ORC  1513.01(H)(2)  Public  Roadways. 

ORC  1513. 02(J)  Average  Wage  Rates. 

ORC  1513.07(A)(1)  Delete  interim  continuance  of  raining  in  effect  prior  to  9-1-91. 

ORC  1513.081  (Repealed  and  ORC  1513.08(B) Coal  Mining  Performance  Bond  Fund. 


3.  Section  935.16  is  revised  to  read  as 
follows: 

§935.16    Required  rsgulatory  program 
amendments. 

(a)  By  lune  27.  1997,  Ohio  shall 
submit  either  a  proposed  amendment  or 
a  description  of  an  amendment  to  be 
proposed,  together  with  a  timetable  for 
adoption,  to  address  the  following 

(1)  Amend  the  Ohio  program  at  ORC 
1513.13(E)(1)(a)  to  make  it  clear  that 
such  awards  may  be  made  in  connection 
with  any  administrative  review- 
proceedings  concerning  an  enforcement 
action,  permit  issuance  decision  or 
employee  discrimination  complaint,  not 
just  those  concerning  enforcement 
actions. 

(2)  Amend  ORC  1513.13(EKl)  (b)  and 
(c)  to  make  it  clear  that  such  costs  may 
also  be  assessed  against  persons  who 
participate  in  bad  faith  appeals,  not  just 
those  persons  who  initiate  such  bad 
faith  appeals. 

(3)  Amend  ORC  1513.07(B)(4)(a)(i)  or 
otherwise  clarify  that  probable 
hydrologic  consequences 
determinations  include  the  engineering 
analyses  and  designs  necessary  for  those 
determinations. 

(b)  [Reserved] 

IFR  Doc.  97-709  Filed  1-10-97;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  20 

Interim  Rule  for  Global  Package  Link 
(GPL)  to  Canada 

AGENCY:  Postal  Service 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Postal  Service  is 
amending  the  rule  on  Global  Package 


Link  to  Canada.  New  pricing  is  being 
announced,  effective  January  13,  1997. 
The  new  pricing  is  a  reduction  in  the 
rates  previously  established.  The  Postal 
Service  is  also  announcing  a  new 
Ground  Gateway  Global  Package  Link 
service  to  Canada.  In  order  to  support 
this  new  GPL  service,  Buffalo  has  been 
added  as  a  GPL  processing  center  for 
ground  service  only.  The  Buffalo  GPL 
center  will  open  for  service  on  January 
21,  1997.  The  new  ground  service  will 
be  available  to  any  customer  within  a 
500  mile  radius  of  the  two  Ground 
Gateway  centers,  Seattle,  Washington 
and  Buffalo,  New  York  and  any  other 
customer  that  can  utilize  a  direct, 
existing  Postal  Service  surface 
transportation  to  one  of  the  two  Ground 
Gateways.  In  addition,  a  merchandise 
return  service  is  being  annoimced,  along 
with  prices,  for  any  customer  utiUzing 
the  GPL  to  Canada  service. 
DATES:  The  interim  regulations  take 
effect  as  of  12:01  a.m.  on  January  13, 
1997.  except  for  the  new  Ground 
Gateway  service  from  Buffalo  which 
will  take  effect  at  12:01  a.m.  on  January 
21,  1997.  Comments  must  be  received 
on  or  before  February  12,  1997. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  International 
Business  Unit,  LI.S.  Postal  Service,  475 
L'Enfant  Plaza  SW.  370-IBU, 
Washington,  DC  20260-6500.  Copies  of 
all  wntten  comments  will  be  available 
for  public  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Opiela,  (202)  314-7134. 

SUPPLEMENTARY  INFORMATKJN: 

L  Introduction 

Global  Package  Link  is  a  service  that 
assists  mail  order  companies  and  other 
customers  that  send  merchandise  to 


Japan,  Canada,  and  the  U.K,  Presently, 
the  Postal  Service  has  Global  Package 
Link  processing  facilities  in  New  York 
City,  Dallas,  Miami,  Chicago,  San 
Francisco,  and  Seattle. 

U.  GPL  to  Canada 

Description 

GPL  to  Canada  currently  offers  an  Air 
Courier  and  a  Groimd  Courier  service. 
These  services  are  offered  through  one 
of  the  six  aforementioned  processing 
facilities.  In  most  cases  these  facihties 
airlift  the  GPL  packages  to  Canada.  A 
new  Ground  Gateway  service  will 
become  effective  immediately  via 
Seattle  and  on  January  21,  1997  via 
Buffalo.  This  service  will  provide 
surface  transportation  from  the  mailer's 
fulfillment  center  to  one  of  the  two 
Ground  Gateways;  Seattle  or  Buffalo. 
Those  mailers  within  500  miles  of 
Buffalo  will  have  their  packages 
processed  for  ground  entry  into  Canada 
via  the  Buffalo  center,  while  those 
mailers  within  500  miles  of  Seattle  will 
have  their  packages  processed  for 
surface  entry  into  Canada  via  Seattle, 
which  is  also  an  air  exchange  office  for 
all  other  GPL  destination  countries. 
Buffalo  will  only  be  a  GPL  ground 
gateway. 

Packages  will  be  transported  from  the 
Ground  Gateways  via  Postal  Service 
groimd  transportation  to  Toronto  (from 
Buffalo)  and  to  Vancouver  (from 
Seattle).  From  this  point  the  GPL 
delivery  agent  will  provide  expeditious 
courier  handling  to  the  destination 
address. 

The  Groimd  Gateway  Service  to 
(Zanada  will  include  all  of  the  value- 
added  services  currently  available  with 
the  Ground  Courier  service,  including 
the  recently  added  $100  (Canadian) 
insurance  indemnity  per  shipment  (Air 
Courier  continues  to  be  covered  by  $500 
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EMS  insurance).  The  service  standard  is 
anticipated  to  be  three  to  eight  business 
days  after  dispatch  from  a  customer's 
plant,  depending  upon  the  location  of 
final  destination.  (For  addresses  in  the 
Maritimes  and  extreme  northern 
territories  where  distance  and  poor 
roads  affect  transportation,  delivery 
times  could  be  as  long  as  ten  days.) 
Customers  shipping  from  outside  the 
500  mile  radius  of  a  Ground  Gateway 
may  expect  longer  delivery  times. 


Package  Specific  Information 

Package  specific  information,  package 
size  and  weight  Umits,  and  customs 
clearance  for  Ground  Gateway  service 
will  be  the  same  as  for  Air  and  Ground 
Courier  service. 

Preparation  Requirements 

The  preparation  requirements  for  the 
Ground  Gateway  service  are  the  same  as 
for  the  Ground  Courier  service. 


10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27  . 

28 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 
'3  . 

44  . 

45  . 

46  . 

47  . 

48  . 

49  . 

50  . 

51  . 

52  . 

53  . 

54  . 

55  . 

56  . 


Weight  not  over 


Air  courier 


$9  15 

10.01 

11.53 

13.04 

14,56 

15.96 

17.46 

1897 

2047 

21.98 

23.32 

24,81 

26.32 

27.81 

29.31 

30.80 

32.31 

33.80 

35.29 

36.79 

38.02 

39.50 

40.99 

42.47 

43.97 

45.45 

46.59 

48.42 

49.91 

51.40 

52.50 

53.97 

55.46 

56.93 

58.40 

59.87 

61.36 

6283 

64,31 

65,78 

66.78 

68.24 

69.70 

71.16 

7264 

7356 

75.01 

76.46 

77.81 

7937 

80.83 

82.29 

83.74 

85.20 

86.66 

87.47 


III.  Rates 

Rates  for  Air  Courier  service  and 
Ground  Courier  service  are  being 
reduced  by  between  8  and  10  percent. 
Volume  discounts  are  being  changed  to 
a  single  3  percent  discount  for  packages 
in  excess  of  10^  000  during  a  twelve 
month  period.  1  he  Postal  Service  is  also 
instituting  a  return  service  for  packages 
sent  to  Canada  via  GPL. 

Global  Package  Link 

Canada 

Price  per  item  (pounds) 


Ground 
courier 


Ground 
gateway 


-+- 


$7.75 
8.49 
9.89 
10.79 
11.72 
12.65 
1349 
14.33 
15.18 
16.01 
16.75 
17.60 
18.47 
19.32 
20.19 
21.53 
22.41 
23.29 
24.35 
25.23 
25.93 
26.80 
27  68 
28.56 
29.44 
30.31 
31.20 
32  07 
32  95 
33.83 
34.45 
35.31 
36.19 
37  06 
37  93 
3880 
39.68 
40.85 
41.90 
42.93 
43.49 
44.37 
45.25 
46.48 
47.37 
47.88 
49.51 
51.15 
52.83 
54.92 
56.26 
57.63 
59.03 
60.43 
61.84 
62.41 


$7  50 

7  75 

800 

8.25 

8.50 

900 

950 

1000 

10.50 

11,00 

11  50 

12.00 

12.50 

13.00 

13.50 

14.00 

14  50 

1500 

15.50 

16.00 

1650 

1700 

17.50 

1800 

18.50 

1900 

19.50 

20  00 

20  50 

21  00 
21  50 
22.00 
22.50 
23  00 
23  50 
2400 
2450 
25.00 
25.50 

26  00 
26.50 

27  00 
27.50 
28.00 

28  50 

29  00 

29  50 

30  00 

30  50  I 
31,00 

31  50 

32  00 

32  50 

33  00 
33,50 

34  00 


Returns 


$649 
7  16 
7  82 

8.49 
9  16 
983 
1049 
11.16 
11.83 
12.50 
13  16 
13.83 
14.50 
15  17 
1583 
16.50 
17  17 
17.84 
1850 
19-17 
1984 

20  50 

21  17 

21  84 

22  51 

23  17 

23  84 

24  51 

25  16 

25  84 

26  51 

27  18 

27  86 

28  51 

29  18 

29  86 

30  52 

31  18 

31  85 

32  52 

33  19 

33  85 

34  52 
36  19 

35  86 

36  52 

37  19 
37.86 

38  52 

39  19 

39  86 

40  53 

41  19 

41  86 

42  53 
43.20 
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Price  per  item  (pourxJs) 

Weight  not  over 

Air  courier 

Ground 
courier 

Ground 
gateway 

Returns 

57 

88.91 
90.36 
91.80 
93.26 
94.70 
96.15 
96.88 
98.31 
99.75 
101.18 

63.40 
64.39 
65.38 
66.82 
67.83 
68.82 
69.79 
70.76 
71.79 
72.83 

34.50 
35.00 
35.50 
36.00 
36.50 
37.00 
37.50 
38.00 
38.50 
39.00 

43.86 
44.53 
45.20 
45.87 
46.53 
47.20 
47.87 
48.54 
49.20 
49.87 

58 

59 

60 _ „ 

61  

62 

63 ., 

64  „ 

65  „ 

66  

Discounts 

Postage  is  reduced  by  the  following 
discount  once  the  applicable  volume 
tliresholds  are  reached  during  a  12 
month  period: 

100,000  or  less base  rate 

over  100.000  annually 3  p>er  cent  discount 

No  discounts  are  available  for  returns. 

The  above  prices  are  effective  )anuar\' 
13.  1997  for  the  Air  Courier  and  Ground 
Courier  service.  Prices  for  the  new 
Ground  Gateway  Service  become 
effective  immediately  for  those  eligible 
to  use  the  Seattle  center  and  on  January 
21.  1997.  for  those  eligible  to  use  the 
Buffalo  center. 

List  of  Subfects  in  39  CFR  Part  20 

Foreign  relations.  International  postal 
service. 

The  Postal  Service  adopts  the 
following  interim  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows. 

Authority:  5  U.S.C.  552(a);  39  U.S.C  401. 
404.  407.  408. 

2.  The  Individual  Country  Listing  for 
Canada  in  the  International  Mail 
Manual  is  amended  by  adding  the 
interim  regulations  concerning  Global 
Package  Link  processing  facilities,  rate 
chart  for  GPL-  Canada  and  new  Ground 
Gateway  centers. 

Global  Package  Link  (620) 

Delivery  Options 

INote:  Add  the  following  information  as 
the  third  delivery  option] 

Ground  Gateway  Service 

Ground  Gateway  Service  will  offer 
ground  service  to  Canada  from  the 
designated  Ground  Gateway  facihties 
and  ground  transportation  to  final 
destination  in  Canada.  It  will  receive  the 
same  exf)editious  customs  clearance  as 


the  Ground  Courier  Service  and  normal 
delivery  times  for  95  percent  of  all 
Canadian  addresses  will  be  three  to 
eight  days  after  dispatch  from  the 
customer's  plant,  depending  on  the 
location  of  the  final  destination.  (For 
addresses  in  the  Maritimes  and  extreme 
northern  territories  where  distance  and 
poor  roads  affect  transportation, 
delivery  times  could  be  as  long  as  ten 
days.) 

Processing  Facilities 

(Note:  .^dd  the  information  below  about 
Ground  Gateway  Centers:] 

Ground  Gateway  Centers 

Ground  Gateway  Service  will  be 
processed  at  one  of  two  designated 
Ground  Gateway  centers;  Seattle  and 
Buffalo. 

PnKessing  and  Acceptance 

(Note:  Add  acceptance  procedures  for 
Ground  Gateway  service:] 

With  I  n  500  Miles  of  a  Global  Package 
Link  Ground  Gateway  Facility 

If  the  plant  at  which  the  customer's 
Global  Package  Link  packages  originate 
is  located  within  500  miles  of  a  Global 
Package  Link  Ground  Gateway,  the 
Postal  Service  will  verify  and  accept  the 
packages  at  the  customer's  plant  and 
transport  them  to  the  Global  Package 
Link  Ground  Gateway  according  to  a 
schedule  agreed  upon  by  the  Postal 
Service  and  the  customer. 

More  Than  500  Miles  From  a  Global 
Package  Link  Ground  Gateway  Facility 

Customers  located  outside  of  a  500 
mile  radius  of  these  two  Ground 
Gateway  centers  for  Ground  Gateway 
GPL  service  to  Canada  may  still  use  the 
service  provided  thev  are  located  in  a 
city  having  direct,  existing  Postal 
Service  surface  transpiration  to  one  of 
the  two  Ground  Gateway  centers.  If  no 
such  existing  surface  transportation 
exists  in  their  origin  city,  the  mailer 
may  drop  ship,  at  their  own  expense. 


packages  to  one  of  the  Ground  Gateway 
centers. 

Insurance  and  Indemnity 

(Add  the  information  below  on 
Ground  Gateway  insurance:) 

Ground  Gateway  Service 

Packages  sent  through  Ground 
Gateway  Service  include  up  to  $100 
(Canadian)  insurance  at  no  additional 
cost. 

Base  Rates 

(Note:  Replace  the  current  discount  table 
with  the  one  below:] 


Number  of  packages 


Up  to  100.000  

100.001  and  over 

No  discount  for  parcel 
retums.. 


Percent  discount 


Base  Rate. 

3%  oft  base  rates. 


Preparation  Requirements 

[Note:  Add  the  information  below  about 
preparation  requirements  for  third  service:] 

Ground  Gateway  Service 

There  are  no  Canada-specific 
preparation  requirements  for  packages 
sent  through  Ground  Gateway  Service. 
Packages  weighing  1  pound  or  less  must 
bear  the  "SMALL  PACKET"  marking 
(see  264.21). 

Return  Service 

A  return  merchandise  service  will  be 
available  to  GPL — Canada  customers. 
The  mailer/or  the  Canadian  recipient, 
will  be  responsible  for  payment  of 
shipment  costs  back  to  the  designated 
Canadian  return  center.  The  retiun 
center  will  open  and  inspect  the 
contents  of  each  box  and  process  for 
return  back  to  the  U.S.,  including 
applying  for  a  refund  of  duties  and  taxes 
to  Revenue  Canada.  Upon  arrival  in  the 
U.S..  the  parcels  will  be  sent  back  to  the 
mailer  via  the  domestic  parcel  network. 
The  return  prices,  per  parcel,  are 
detailed  in  the  rate  chart. 
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[Replacing  current  rate  table  with  the       Global  Package  Link 

one  below]  „       , 

Canada 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

20  , 

21  . 

22  . 

23  . 

24  . 

25  . 

26  . 

27  . 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 
^    38  . 

39  . 

40  . 

41  . 

42  . 

43  . 

44  . 

45  . 

46  . 

47  . 

48  ., 

49  . 

50  .. 

51  .. 

52  .. 

53  .. 

54  .. 

55  .. 

56  .. 

57  .. 

58  .. 

59  ., 

60  .. 

61  .. 

62  .. 

63  .. 

64  .. 

65  .. 

66  .. 


Weight  not  over  (pounds) 


Pnce  per  item 


Air  courier 


$9.15 
10.01 
11.53 
13.04 
14.56 
15.96 
17.46 
18.97 
20.47 
21.98 
23.32 
24.81 
26.32 
27.81 
29.31 
30.80 
32.31 
33.80 
36.29 
36.79 
38.02 
39.50 
40.99 
42.47 
43.97 
45.45 
46.59 
48.42 
49.91 
51.40 
52.50 
53.97 
55.46 
56.93 
58.40 
59.87 
61.36 
62.83 
64.31 
65.78 
66.78 
68.24 
69.70 
71.16 
72.64 
73.56 
75.01 
76.46 
77.81 
79.37" 
80.83 
82.29 
83.74 
85.20 
86.66 
87.47 
88.91 
90.36 
91.80 
93.26 
94.70 
96.15 
96.88 
98.31 
9975 
101.18 


Ground 
courier 


Ground 
gateway 


Returns 


$7,75 

$7.50 

$6.49 

8.49 

7.75 

1                    7  16 

9.89 

8.00 

7.82 

10.79 

825 

8.49 

11.72 

8.50 

9  16 

12.65 

9.00 

9.83 

13.49 

9.50 

10.49 

14.33 

10.00 

11.16 

15.18 

10.50 

11.83 

16.01 

11.00 

12.50 

16.75 

11.50 

13  16 

17.60 

12.00 

13.83 

18.47 

12.50 

1450 

19.32 

13.00 

15.17 

20  19 

13.50 

15.83 

21.53 

14.00 

16.50 

22.41 

14.50 

17.17 

23.29 

15.00 

17.84 

24.35 

15.50 

18.50 

2523 

16.00 

19.17 

25.93 

16.50 

19.84 

26.80 

17.00 

20.50 

27.68 

17.50 

21.17 

28.56 

18.00 

21.84 

29  44 

18.50 

22.51 

30.31 

19.00 

23.17 

3120 

19.50 

23  84 

32.07 

20.00 

24.51 

32.95 

20.50 

25  18 

33.83 

21.00 

25  84 

34.45 

21.50 

26.51 

35.31 

22  00 

27  18 

36.19 

22.50 

27  85 

37.06 

23.00 

28.51 

37.93 

23.50 

29.18 

38.80 

24.00 

29  85 

39.68 

24.50 

30.52 

40.85 

25.00 

31.18 

41  90 

25.50 

31.85 

42.93 

26.00 

32.52 

4349 

26.50 

3319 

4437 

27  00 

33.85 

45.25 

27  50 

34  52 

4648 

28.00 

35  19 

47.37 

28.50 

35.86 

4788 

29.00 

36.52 

49.51 

29.50 

37  19 

51  15 

30.00  ; 

37  86 

52  83 

30.50 

38  52 

54.92 

31,00 

39  19 

56.26 

31.50 ; 

39  86 

57  63 

32.00  ! 

40,53 

59.03 

32.50 

41  19 

60  43 

33,00 

41  86 

61.84 

33,50 

42,53 

6241 

34  00 

43.20 

63.40 

34,50 

43,86 

64  39 

35.00  ! 

44  53 

6538 

35.50 

45.20 

66.82 

36.00 

45  87 

67  83 

36.50 

46  53 

6882 

37.00 

47  20 

6979 

37.50 

47.87 

7076 

38.00 

48.54 

71  79 

38.50  1 

49  20 

72,83 

39.00  ' 

49,87 
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Stanley  F.  Mires, 

Chief  Counsel.  Legislative 

IFK  Doc.  97-190  Filed  1-10-97.  845  am] 

BILUNQ  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-€673-»] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Amendment 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule  amendment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  the  Agency)  is 
amending  40  CPU  Part  261,  Appendix 
LX  to  reflect  changes  in  ownership  and 
name  for  Envirite  Corporation 
(Petitioner)  in  Canton,  Ohio;  Harvey, 
Illinois  and  York,  Pennsylvania.  Today's 
final  rule  amendment  documents  these 
changes. 

EFFECTIVE  DATE:  December  31,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline,  toll  free  at  1-600-424- 
9346. 

For  technical  information  on  this 
action  as  it  applies  to  the  Canton,  Ohio 
and  Harvey,  Illinois  facilities,  contact 
Ms.  Judy  Kleiman,  Waste  Management 
Branch,  Waste  Pesticides  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency  Region  5,  77  W.  Jackson  Blvd; 
Chicago,  IL  60604,  312-686-1482.  For 
technical  information  on  this  action  as 
it  applies  to  the  York,  Pennsylvania 
facility,  contact  Mr.  David  M.  Friedman, 
Technical  and  Program  Support  Branch. 
Hazardous  Waste  Management  Division. 


U.S.  Environmental  Protection  Agency 
Region  3,  841  Che.stnut  Street, 
Philadelphia,  PA  19107,  215-566-3.395. 
SUPPLEMENTARY  INFORMATION:  In  this 
document  EPA  is  amending  Appendix 
IX  to  Part  261  to  reflect  changes  in  the 
ownership  and  name  for  certain 
facilities.  The  petition  process  under 
§§260.20  and  260.22  allows  facilities  to 
demonstrate  that  a  specific  waste  from 
a  particular  generating  facility  should 
no!  be  regulated  as  a  hazardous  waste. 
Based  on  waste  specific  information 
provided  by  the  Petitioner,  EPA  granted 
a  final  exclusion  to  Envirite  Corporation 
for  its  facilities  in  Canton,  Ohio;  Harvey, 
Illinois  and  York,  Pennsylvania  on 
November  14,  1986(51  FR  41324).  On 
December  9,  1996,  Envirite  Corp. 
notified  Regions  3  and  5  that  on 
December  3 1 .  1996,  ownership  of  the 
Envirite  Qjrporation  facility  in  Canton, 
Ohio  will  be  transferred  to  Envirite  of 
Ohio,  Inc  .  ownership  of  the  Envirite 
Corporation  facility  in  Harvey,  Illinois 
will  be  transferred  to  Envirite  of  Illinois, 
Inc.,  and  ownership  of  the  Envirite 
Corporation  facility  in  York, 
Pennsylvania  will  be  transferred  to 
Envirite  of  Pennsylvania,  Inc. 

Envirite  Corporation  further  noted 
that  no  changes  would  be  made  in  the 
management  of  EPA  Hazardous  Wastes 
F006-F009,  FOl  1,  F012,  F019,  K002- 
K008  and  K062  for  which  EPA  granted 
exclusions  pursuant  to  40  CFR  260,20 
and  260,22.  and  that  all  conditions  of 
the  exclusions  would  continue  to  be  met 
at  each  of  the  Petitioner's  affected 
facilities.  Today's  notice  documents  the 
transfer  of  ownership  and  name  change 
by  updating  Appendix  IX  to  incorporate 
the  change  in  owner's  name  for  each 
facility  affected  by  such  exclusions. 

This  change  to  40  CP'R  Part  261, 
Appendix  IX  shall  be  effective 


December  31, 1996.  The  Hazardous  and 
Solid  Waste  Amendments  of  1984 
amended  Section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six  month  period  to 
come  into  compliance.  As  described 
above,  the  change  in  ownership  will  not 
affect  the  facilities'  operations. 
Therefore,  a  six  month  delay  in  the 
effective  date  is  not  necessary  in  this 
case.  This  provides  a  basis  for  making 
these  amendments  effective 
immediately  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C. 
5531(d). 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  Protection  Hazardous 
waste.  Recycling,  and  Reporting  and 
recordkeeping  requirements. 

Dated;  December  24,  1996. 
Valdas  Adamlcus, 

Regional  Administrator.  Region  5. 

For  reasons  set  out  in  this  preamble, 
40  CFR  part  261  is  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Autliority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  and  6938. 

2.  40  CFR  Part  261,  Appendix  IX. 
Tables  1  and  2  are  amended  by 
removing  the  entries  for  Envirite 
Corporation  and  by  adding,  in 
alphabetical  order,  the  entries  for 
Envirite  of  Illinois,  Envirite  of  Ohio  and 
Envirite  of  Pennsylvania  to  read  as 
follows: 

Appendix  IX  to  Part  261— Wastes 
Excluded  Under  §§260.20  and  260.22 


Table  1.— Wastes  Excluded  From  Non-Specific  Sources 


Faality 


Address 


Waste  description 


Envinte  ol  Illinois  (fomierly        Harvey,  Illinois  See  waste  description  under  Envirite  of  Pennsylvania. 

Envirite  Cofporation) . 

Envmte  of  Ohio  (formerly  Canton,  Otiio See  waste  description  under  Envirite  of  Pennsylvania. 

Envirite  Corporation). 


ifum 
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Table  l  .—Wastes  Excluded  From  Non-Specific  Sources— Continued 


Facility 


Address 


Waste  description 


Envirite  of  Pennsylvania 
(formerly  Envirite  Corpora- 
tion). 


York,  Pennsylvania 


Dewatered  wastewater  sludges  (EPA  Hazardous  Waste  r4o  .F006)  generated  from 
electropteting  operations;  spent  cyantde  plating  solutions  (EPA  Hazardous  Waste 
No  FOOT)  generated  from  electroptating  operations,  plating  bath  residues  from 
the  bottom  of  plating  baths  (EPA  Hazardous  Waste  No  F008)  generated  from 
electropteting  operations  where  cyanides  are  used  in  the  process;  spent  stnppmg 
and  deaning  bath  solutions  (EPA  Hazardous  Waste  No.  F009)  generated  from 
electroplating  operations  where  cyanides  are  used  in  the  process;  spent  cyantde 
sotutions  from  salt  bath  pot  cleaning  (EPA  Hazardous  Waste  No  F011)  gen- 
erated from  metal  heat  treating  operations;  quenching  wastewater  treatment 
sludges  (EPA  Hazardous  Waste  No.  F012)  generated  from  metal  heat  treating 
where  cyanides  are  used  in  the  process;  wastewater  treatment  sludges  (EPA 
Hazardous  Waste  No.  F019)  generated  from  the  chemical  conversion  coating  of 
aluminum  after  November  14,  1986.  To  ensure  that  hazardous  constituents  are 
not  present  in  the  waste  at  levels  of  regulatory  concern,  the  fadlrty  must  imple- 
ment a  contingency  testing  program  for  the  petitioned  waste.  This  testing  pro- 
gram must  meet  tf>e  followir>g  conditions  for  the  exclusions  to  be  valid: 

(1)  Each  t)atch  of  treatment  residue  must  be  representatively  sampled  and  tested 
using  the  EP  Toxicity  test  for  arsenic,  banum,  cadmium,  chromium,  lead,  sele- 
nium, silver,  mercury,  and  nickel.  If  the  extract  corKentrations  for  chromium, 
lead,  arsenic,  and  silver  exceed  0.315  ppm;  tanum  levels  exceed  6.3  ppm.  cad- 
mium and  selenium  exceed  0.063  ppm;  mercury  exceeds  0  0126  ppm;  or  nickel 
levels  exceed  2.205  ppm;  the  waste  must  be  re-treated  or  managed  and  dis- 
posed as  a  hazardous  waste  under  40  CFR  Parts  262  to  265  and  the  permitting 
standards  of  40  CFR  Part  270. 

(2)  Each  batch  of  treatment  residue  must  be  tested  tor  reactive  and  leachable  cya- 
nide. If  the  reactive  cyanide  levels  exceed  250  ppm  or  leachable  cyanide  levels 
(using  the  EP  Toxicity  test  without  acetic  aod  adjustment)  exceed  1 .26  ppm,  the 
waste  must  be  re-treated  or  managed  and  disposed  as  a  hazardous  waste  urx)er 
40  CFR  Parts  262  to  266  and  ttie  permitting  standards  of  40  CFR  Part  270 

(3)  Each  batch  of  waste  must  be  tested  for  the  total  content  of  speafic  organic  toxi- 
cants. II  the  total  content  of  anthracene  exceeds  76.8  ppm,  1,2-diphenyl  hydra- 
zine exceeds  0.001  ppm,  methylene  chkxide  exceeds  8.18  ppm,  methyl  ethyl  ke- 
tone exceeds  326  ppm,  n-nitrosodiphenytamine  exceeds  11.9  ppm,  phenol  ex- 
ceeds 1,566  ppm,  tetrachkxoethylene  exceeds  0.188  ppm,  or  trichtoroethylene 
exceeds  0.592  ppm,  the  wa<^e  must  be  managed  and  disposed  as  a  hazardous 
waste  under  40  CFR  Parts  262  to  265  and  the  permitting  standards  of  40  CFR 
Part  270. 

(4)  A  grab  sample  must  be  collected  from  each  batch  to  form  one  monthly  compos- 
ite sample  which  must  be  tested  usir^  GC/MS  analysts  for  ttie  compourxte  listed 
in  »3,  above,  as  well  as  the  remaining  organics  on  the  priority  poflutant  list  (See 
47  FR  52309,  November  19,  1982,  for  a  list  of  the  pnonty  pollutants.) 

(5)  The  data  from  conditions  1-4  must  be  kept  on  file  at  the  faality  for  inspection 
purposes  and  must  be  compiled,  summanzed,  upti  sut)mitted  to  the  Adminis- 
trator by  certified  mail  semi-annually.  The  Agency  will  review  this  information  arxj 
if  needed  will  propose  to  modify  or  withdraw  the  exclusion.  The  organics  testing 
described  in  conditkjns  3  and  4,  atxwe,  are  not  required  until  six  months  from 
the  date  of  promulgatkxi.  The  Agency's  decision  to  condrtiorrally  exclude  the 
treatment  residue  generated  from  the  wastewater  treatment  systems  at  these  fa- 
cilities applies  only  to  the  wastewater  and  solids  treatment  systems  as  they  pres- 
ently exist  as  described  In  the  delisting  petition  The  exciusiorT^)es  not  apply  to 
the  proposed  process  additions  descnt>ed  m  the  petition  as  recovery  including 
crystallization,  electrolytic  n^tats  recovery,  evaporative  recovery,  and  ion  ex- 
change. 


Table  2.— Wastes  Excluded  From  Specific  Sources 


Facility 


Address 


Waste  descnption 


Envirite  of  Illinois  (formerfy        Harvey,  Illinois  See  waste  descnption  under  Envinte  of  Pennsylvania. 

Envirite  Corporation). 
Envirite  of  Ohk)  (formerly  Canton,  Ohio See  waste  description  under  Envirite  of  Pennsylvania. 

Envirite  Corporation). 
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Table  2.— Wastes  Excluded  From  Specific  Sources— Continued 


Fadlity 


Address 


Waste  description 


Envirite  (A  Pennsylvania 
(fonnefly  Envirite  Corpora- 
tion). 


Yofic,  Pennsytvania 


Spent  pickle  liquor  (EPA  Hazardous  Waste  No.  K062)  generated  from  steel  finish- 
ing operations  of  facilities  within  tlie  iron  and  steel  industry  (SIC  Codes  331  and 
332);  wastewater  treatment  sludge  (EPA  Hazardous  Waste  No.  K002)  generated 
from  the  production  of  chrome  yellow  and  orange  pigments;  wastewater  treat- 
ment sludge  (EPA  Hazardous  Waste  Ho.  K003)  generated  from  the  production  of 
molytxjate  orange  pigments;  wastewater  treatment  sludge  (EPA  Hazardous 
Waste  No.  KCXM)  generated  from  the  production  of  zinc  yellow  pigments; 
wastewater  treatment  sludge  (EPA  Hazardous  Waste  K005)  generated  from  the 
production  of  chrome  green  pigments;  wastewater  treatment  sludge  (EPA  Haz- 
ardous Waste  Ho.  K006)  generated  from  the  production  of  chrome  oxide  green 
pigments  (anhydrous  and  hy&aXed);  wastewater  treatment  sludge  (EPA  Hazard- 
ous Waste  No.  K007)  generated  from  the  production  of  iron  t)lue  pigments;  oven 
residues  (EPA  Hazardous  Waste  No.  K008)  generated  from  the  production  of 
chrome  oxide  green  pigments  after  November  14,  1986.  To  ensure  that  hazard- 
ous constituents  are  not  present  in  the  waste  at  levels  of  regulatory  coricem,  the 
faality  must  Implement  a  corrtingency  testing  program  for  the  petitioned  wastes. 
This  testing  program  must  meet  the  following  conditions  for  ttie  exclusions  to  be 
valid: 

(1)  Each  batch  of  treatment  residue  must  be  representatively  sampled  and  tested 
using  the  EP  Toxicity  test  for  arsenic,  barium,  cadmium,  chromium,  lead,  sele- 
nium, silver,  mercury,  and  nickel.  It  the  extract  concentrations  for  chromium, 
lead,  arsenic,  and  silver  exceed  0.315  ppm;  barium  levels  exceed  6.3  ppm;  cad- 
mium and  selenium  exceed  0.063  ppm;  mercury  exceeds  0.0126  ppm;  or  nickel 
levels  exceed  2.205  ppm,  the  waste  must  be  retreated  or  managed  and  dis- 
posed as  a  hazardous  waste  under  40  CFR  Parts  262  to  265  and  the  permitting 
standards  of  40  CFR  Part  270. 

(2)  Each  batch  of  treatment  residue  must  be  tested  for  reactive  and  teachable  cya- 
nide If  the  reactive  cyankJe  levels  exceed  250  ppm;  or  leachable  cyanide  levels 
(using  the  EP  ToxKity  test  without  acetk:  ackl  adjustment)  exceed  1.26  ppm,  the 
waste  must  be  re-treated  or  mar>aged  and  disposed  as  hazardous  waste  under 
40  CFR  Parts  262  to  265  and  the  permitting  standards  of  40  CFR  270. 

(3)  Each  batch  of  waste  must  be  tested  for  the  total  content  of  specific  organk;  toxi- 
cants If  the  total  content  of  anthracene  exceeds  76.8  ppm,  1.2-diphenyl  hydra- 
zine exceeds  0.001  ppm,  methylene  chtorkje  exceeds  8.18  ppm,  methyl  ethyl  ke- 
tone exceeds  326  ppm,  n-nitrosodiphenylamine  exceeds  11.9  ppm,  pherxjl  ex- 
ceeds 1,566  ppm,  tetrachloroethylene  exceeds  0.188  ppm,  or  trichloroethylene 
exceeds  0.592  ppm,  the  waste  must  t>e  managed  and  disposed  as  a  hazardous 
waste  under  40  CFR  Parts  262  to  265  and  the  permitting  standards  of  40  CFR 
Part  270. 

(4)  A  grab  sample  must  be  collected  from  each  batch  to  form  one  monthly  compos- 
ite sample  which  must  be  tested  using  GC/MS  analysis  for  the  compounds  listed 
in  #3.  above,  as  well  as  the  remaining  organks  on  the  priority  pollutant  list.  (See 
47  PR  52309,  November  19,  1982,  for  a  list  of  the  prrarity  pollutants.) 

(5)  The  data  from  conditkjns  1-4  must  be  kept  on  file  at  the  facility  for  inspectkw 
purposes  and  must  be  compiled,  summarized,  and  submitted  to  the  Adminis- 
trator by  certified  mail  semi-annually.  The  Agency  will  review  this  informatkjn  and 
il  needed  will  propose  to  modify  or  withdraw  the  excluskm.  The  organks  testing 
descnbed  m  conditions  3  and  4,  above,  is  not  required  until  six  months  from  the 
date  of  promulgation.  The  Agency's  dedsran  to  conditwnally  exclude  the  treat- 
ment residue  generated  from  the  wastewater  treatment  systems  at  these  facili- 
ties applies  only  to  the  wastewater  and  solkJs  treatment  systems  as  they  pres- 
ently exist  as  described  in  the  delisting  petitk>n.  The  exduswn  does  not  apply  to 
the  proposed  process  additwns  described  in  the  petltran  as  recovery,  including 
cr/stailization,  electrolytic  metals  recovery,  evaporative  recovery,  and  ion  ex- 
change 
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(FR  Doc.  97-436  Filed  1-10-97;  8:45  am] 
BiujNG  CODE  a6«o-eo-p 


40  CFR  Part  435 
[FRL-6673-8] 
RIN  2O40-AB72 

Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Coastal 
Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category; 
Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  EPA  is  correcting  minor  errors 
in  the  preamble  and  effluent  limitations 
guidelines  and  standards  for  the  coastal 
subcategory  of  the  oil  and  gas  extraction 
point  source  category,  which  appeared 
in  the  Federal  Register  on  Decjraber  16, 
1996  (61  FR  66086). 

EFFECTIVE  DATE:  these  corrections  shall 
become  effective  January  15,  1997, 
except  for  §435.45  (NSPS),  which 
becomes  effective  January  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  White,  Office  of  Water, 
Engineering  and  Analysis  Division 
(4303),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
ex:,  20460,  (202)  260-5411, 
White.Chuck@EPAMail.EPA.Gov. 
SUPP1.EMENTARY  INFORMATION:  In  a  final 
rule  published  December  16,  1996  (61 
FR  66086),  EPA  established  final 
effluent  limitations  guidelines  and 
standards  for  the  control  of  wastewater 
pollutants.  The  final  rule  contained 
some  minor  errors  that  are  discussed 
briefly  below  and  are  corrected  by  this 
document.  The  effective  dates  and  date 
of  issuance  for  purposes  of  judicial 
review  are  stated  in  the  December  16, 
1996  final  rule. 


Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  is  therefore  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
In  addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issuess  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994). 

Because  this  action  is  not  subject  to 
notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et'seq). 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  435 

Environmental  protection. 
Incorporation  by  reference,  Oil  and  gas 
extraction.  Pollution  prevention,  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated:  December  27, 1996. 
Robert  Perciasepe, 

Assistant  Administrator  for  Water 

The  following  corrections  are  made  in 
FRL-5648^,  Final  Effluent  Limitations 
Guidelines  and  Standards  for  the 

BAT  EFFLUEhfT  Limitations 


Coastal  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category,  which 
was  published  in  the  Federal  Register 
on  December  16,  1996  (61  FR  66086). 

1.  On  page  66111,  columns  two,  line 
24,  the  reference  to  "Table  10  is 
corrected  to  read  "Table  11". 

2.  and  3.  On  page  66111,  column  two 
and  three,  the  second  Table  10  is 
correctly  designated  as  Table  11. 

4.  On  page  66111,  column  three,  line 

4  of  Paragraph  B.  the  reference  to  "Table 
11"  is  corrected  to  read  "Table  12 '. 

5.  On  page  661 12,  column  one.  the 
Table  1 1  is  correctly  designated  as  Table 
12. 

6.  On  page  66113,  the  Table  is 
correctly  designated  as  Table  13 

7.  On  page  661 13,  column  three,  line 
13,  the  reference  to  "Table  12"  is 
corrected  to  read  "Table  13". 

§435.41     [Amended] 

8.  §  435.41  on  page  66127,  column 
one,  line  24,  the  second  paragraph  (y)  is 
correctly  designated  (z). 

9.  §435.41  on  page  66127,  paragraph 
(z)  is  correctly  designated  (aa). 

10.  §435.41  on  page  66127,  paragraph 
(aa)  is  correctly  designated  (bb). 

11.  §435.41  on  page  66127,  paragraph 
(bb)  is  correctly  designated  (cc). 

12.  §435.41  on  page  66127,  paragraph 
(cc)  is  correctly  designated  (dd). 

13.  §435.41  on  page  66127,  paragraph 
(dd)  is  correctly  designated  (ee). 

14.  §435.41  on  page  66127,  paragraph 
(ee)  is  correctly  designated  (ff). 

15.  and  16.  On  page  66128,  §  435.43 
includes  a  table  of  BAT  effluent 
limitations.  The  table  is  corrected  to 
read  as  follows: 

§  435.43    Efnuent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  ttw  application  of 
the  best  available  technology  economically 
achievable  (BAT). 


Stream 


Produced  Water: 

(A)  All  coastal  areas  except  Cook  Inlet 

(B)  Cooi<  Inlet  


Drilling  Fluids,  Drill  Cuttings,  and  Dewatering  Effluent: 

(A)  All  coastal  areas  except  Cook  Inlet 

(B)  Cook  Inlet  


Well  Treatment,  Wofkover  and  Completion  Fluids: 

(A)  All  coastal  areas  except  Cook  Inlet 

(B)  Cook  Inlet  


Pollutant  parameter 


BAT  effluent  limrtations 


Oil  &  Grease 


Free  Oil* 
Diesel  Oil 
Mercury  .. 
Cadmium 
Toxkaty  ... 


Oil  &  Grease 


No  discharge 

The  maximum  for  any  one  day  shall  not  exceed  42  mg/1, 
and  the  30-day  average  shall  not  exceed  29  mgf\ 

No  discharge 
No  discharge 
No  discharge 

1  mg/kg  dry  weight  maximum  in  the  stock  barite. 
3  mg/kg  dry  weight  mswimum  in  the  stock  tJarrte. 
Minimum  96-hour  LC50  of  the  SPP  shall  be  3  percent  by 
volume.'* 

No  discharge 

The  maximum  for  any  one  day  shall  not  exceed  42  mg/1, 
and  the  30-day  average  shall  not  exceed  29  mg/I 
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BAT  Effluent  Limitations— Continued 

Stream 

Pollutant  parameter 

BAT  effluent  limitations 

Produced  Sarxl  „ 

No  discharge. 
No  discharge. 
No  discharge. 

Deck  Drainage  

Free  OiP  

Domestic  Waste 

Foam    

'  BAT  limitations  tor  dewatenng  effluent  are  applicable  prospectively,  BAT  limitations  in  this  rule  are  not  applicable  to  discharges  of  dewatering 
effluent  from  reserve  pits  which  as  of  the  effective  date  of  this  rule  no  longer  receive  drilling  fluids  and  dnil  cuttings.  Limitations  on  such  dis- 
charges shall  be  determined  by  the  NPDES  perinit  issuing  authorrty, 

2  As  detemnined  by  the  static  sheen  test  (see  appendix  i  to  40  CFR  Part  435,  subpart  A). 

3  As  determined  by  the  presence  o(  a  frim  or  sheen  upon  or  a  discoloration  of  the  surface  of  the  receiving  water  (visual  sheen). 
"As  determined  by  the  toxicity  test  (see  appendix  2  of  40  CFR  Part  435,  subpart  A). 


ISS 


§435.44    [Amended] 

17.  On  page  66128,  §435.44  includes 
a  table  of  BCT  effluent  limitations. 
Footnote  4  on  that  table  should  be 
removed. 


IH.,  19,  20..  21,  22.,  23.,  24.  and  25.  §435.45    Standards  of  performance  for 

On  page  66129,  §435.45  includes  a  table  new  sources  (NSPS). 

of  NSFS  effluent  limitations.  The  table  ***** 
is  corrected  to  read  as  follows: 


NSPS  EFFLUENT  Limitations 


Stream 


Produced  Water 

(A)  Ail  coastal  areas  except  Cock  Inlet 

(B)  Cook  Inlet  


Dniling  Fluids,  DnII  Cuttings,  and  Dewatering  Effluent: ' 

(A)  All  coastal  areas  except  Cook  Inlet 

(B)  Cook  Inlet  


Well  Treatment,  Workover  and  Completion  Fluids 

(A)  All  coastal  areas  except  Cook  Inlet 

(B)  Cook  Inlet  , 


Produced  Sand  

Deck  Drainage  

Sanitary  Waste 
Sanitary  M10  . 

Sanitary  M9IM 
Domestk:  Waste  .... 


PoButant  parameter 


Oil  &  Grease 


Free  Oil  2 
Diesel  OU 
Mercury  .. 
Cadmium 
Toxicrty  ... 


Oil  &  Grease 


Free  Oil  3  

Residual  Chlorine 


Floating  Solids 

Floating  Solids,  Gar- 
bage and  Foam. 


NSPS  effluent  limitations 


No  discharge. 

The  maximum  for  any  one  day  shall  not  exceed  42  mg/l, 
and  the  30-day  average  shall  not  exceed  29  mg/l. 

No  discharge. 
No  discharge. 
No  discharge. 

1  mg/kg  dry  weight  maximum  in  the  stock  barite. 
3  mg/kg  dry  weight  maximum  in  the  stock  barrte. 
Minimum  96-hour  LC50  of  the  SPP  shall  be  3  percent  by 
volume." 

No  discharge. 

The  maximum  for  any  one  day  shall  not  exceed  42  mgfl, 

and  the  30-day  average  shall  not  exceed  29  mg/l. 
No  discharge. 
No  discharge. 

Minimum  of  1  mg/l  and  maintained  as  close  to  this  con- 
centration as  possible. 
No  discharge. 
No  discharge  of  ftoating  solids  or  gart>age  or  foam. 


'  NSPS  limrtatkxis  for  dewatenng  effluent  are  applicable  prospeaively.  NSPS  limitations  in  this  mie  are  not  applicable  to  discharges  of 
dewatenng  effluent  from  reserve  pits  which  as  of  the  effective  date  of  this  rule  no  longer  receive  drilling  fluids  and  drill  cuttings.  Limitations  on 
such  discharges  shall  be  determined  by  the  NPDES  permit  issuing  authority. 

2  As  determined  by  the  static  sheen  test  (see  appendix  1  to  40  CFR  Part  435,  subpart  A). 

^As  determined  by  the  presence  of  a  film  or  sheen  upon  or  a  discoloration  of  the  surface  of  the  receiving  water  (visual  sheen). 

"As  determined  by  the  toxicity  test  (see  appendix  2  of  40  CFR  Part  435,  sut)part  A). 


§435.10    [Corrected] 

26.  On  page  66129,  the  section  under 
subpart  G  currently  reads  §435.10.  The 
section  number  is  corrected  to  read 
••§435.70". 

[FR  Doc.  97-41. T  FilRd  1-10-97:  8  4!i  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  435 


[MB-105-FC] 

Medicaid  Program;  Redeterminations 
of  Medicaid  Eligibility  Due  to  Welfare 
Reform 

agency:  Health  Care  Financing 

Adniinistration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period. 


summary:  The  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  and  the  Contract  with 
America  Advancement  Act  of  1996 
created  changes  in  Federal  law  affecting 
the  eligibility  of  large  numbers  of 
Medicaid  recipients.  These  changes 
include  revisions  to  the  definition  of 
disability  for  children  and  to  the 
eligibility  requirements  of  non-U.S. 
citizens  and  individuals  receiving 
disability  cash  assistance  based  on  a 
finding  of  alcoholism  and  drug 
addiction. 

This  final  rule  with  comment  period 
protects  Federal  financial  participation 


UMI 
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(FFP)  in  State  Medicaid  expenditures 
for  States  with  unusual  volumes  of 
eligibility  redeterminations  caused  by 
these  recent  changes  in  the  law.  We  are 
making  changes  to  the  regulations  to 
provide  for  additional  time  for  States  to 
process  these  redeterminations  and 
provide  services  pending  the 
redeterminations. 

DATES:  Effective  date.  These  regulations 
are  effective  on  January  13,  1997. 

Comments.  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5:00  p.m.  on  March  14, 
1997, 

ADDRESSES:  Mali  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  MB-105-FC,  P.O.  Box  7517, 
Baltimore,  Maryland  21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 

Room  309-G.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 

Room  C5-09-26,  Central  Building,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850 

Office  of  Information  and  Regulatory 
Affairs. 

Because  of  staffing  and  resource 
Umitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-105-FC.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (Phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Tomlinson,  (410)  786-4463. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Two  recent  laws  have  brought  about 
major  changes  in  the  cash  assistance 
programs  under  title  IV-A  (Aid  to 
Families  with  Dependent  Children 
(AFDC))  and  title  XVI  (Supplemental 
Security  Income  (SSI))  of  the  Social 
.Security  Act,  with  substantial 
implications  for  Medicaid  eligibility. 
These  two  laws  are:  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Public  Law 
104-193),  enacted  on  August  22,  1996, 
and  the  Contract  with  America 


Advancement  Act  of  1996  (Public  Law 
104-121),  enacted  on  March  29,  1996. 
These  laws  have  affected  the  eligibility 
of  individuals  receiving  cash  payments 
by  replacing  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  program 
with  a  block  grant  to  States  for 
Temporary  Assistance  for  Needy 
Families  (TANF)  and  eliminated  the 
automatic  linkage  between  cash 
assistance  to  families  and  children  and 
Medicaid.  It  replaced  the  automatic  link 
with  special  Medicaid  eligibility  rules 
primarily  based  on  whether  the 
individuals  would  have  received  AFDC 
benefits  under  the  program  in  effect  on 
July  16,  1996.  These  laws  also  affected 
the  eligibility  of  children  who  are 
receiving  disability  benefits  under  SSI. 
individuals  receiving  SSI  disability 
benefits  based  on  a  finding  of 
alcoholism  and  drug  addiction,  and 
non-U. S.  citizens. 

In  most  States,  individuals  who  are 
eligible  for  AFDC  or  SSI  are  (or  were) 
also  automatically  eligible  for  Medicaid. 
These  legislative  changes  will  result  in 
a  large  number  of  individuals  losing 
cash  a.ssistance  eligibility  and  therefore 
Medicaid.  Under  existing  regulations  at 
42  CFR  435.916  and  435.1003,  States  are 
required  to  perform  a  redetermination  of 
Medicaid  eligibility  in  any  case  in 
which  an  individual  loses  eligibility 
based  on  receipt  of  cash  assistance  and 
that  termination  affects  the  individual's 
eligibility  for  Medicaid. 

The  legislative  changes  have  created  a 
substantial  new  workload  for  States  in 
the  administration  of  their  programs. 
We  estimate  that  States  will  have  to 
perform  redeterminations  on 
approximately  1.6  million  individuals, 
most  of  which  must  occur  bv  July  1. 
1997.  Considering  this  volume  of 
redeterminations,  we  believe  that  our 
existing  regulations  do  not  allow 
sufficient  time  for  States  to  comply  with 
the  requirements  without  risking  loss  of 
FFP  in  their  administrative 
expenditures.  Our  existing  regulations 
at  §435.916  require  that  States  mu.st 
"redetermine  the  eligibility  of  Medicaid 
recipients,  with  respect  to 
circumstances  that  mav  change,  at  least 
every  12  months  *   *   *."The 
regulations  also  require  the  State  to 
promptly  redetermine  eligibility  when 
the  State  agency  receives  information 
about  changes  in  a  recipient's 
circumstances  that  may  affect  the 
recipient's  eligibility:  and,  at  the 
appropriate  time,  when  the  agency  has 
information  about  anticipated  changed 
in  a  recipient's  circum.stances,  such  as 
the  loss  of  SSI  payments  because  the 
individual  has  been  found  ineligible  for 
SSI.  This  requirement  also  applies  when 
changes  in  Federal  or  State  law  occur 


affecting  the  Medicaid  eligibility  of 
individuals  or  groups.  Regulations  at 
§  435.1003  provide  that,  with  respect  to 
individuals  who  had  been  eligible  for 
SSI.  FFP  is  available  until  the  end  of  the 
month  if  the  SSI  termination  notice  is 
received  from  SSA  by  the  10th  of  the 
month:  and  until  the  end  of  the 
following  month  if  the  SSA  notice  is 
received  after  the  10th  of  the  month. 
Both  regulations  require  that  States 
determine  or  redetermine  eligibility 
promptly. 

States  are  required  to  redetermine  the 
Medicaid  eligibility  of  any  recipient 
who  loses  eligibility  based  on  receipt  of 
cash  assistance.  The  redetermination 
must  examine  whether  or  not  the 
individual  would  be  Medicaid  eligible 
on  any  other  available  basis  under  the 
State's  approved  plan.  For  example,  a 
person  who  loses  SSI  may  still  be 
eligible  for  Medicaid  as  medically 
needy,  optional  categorically  needy,  or 
even  based  on  receipt  of  c;ash  assistance 
under  title  IV-A.  This  policy  derives  in 
part  from  the  court  decisions  in  Stenson 
v.  Blum.  476  F.Supp.,  1331  (S.D.N  Y. 
1979)  affd  without  opinion.  628  F.2d 
1345  (2d  Cir.  1980)  and  Massnchiisptts 
Association  of  Older  Americans  v. 
Sharp  (700  F.2d  749  (1st  Cir.  1983).  In 
these  cases,  the  courts  ruled  that  before 
a  State  may  terminate  an  individual's 
Medicaid  eligibility,  it  must  redetermine 
the  individual's  Medic:aid  eligibility  on 
any  other  available  basis  under  the 
State's  approved  plan. 

Section  435.1003  allows  States  a 
limited  period  of  time  to  f)erform 
redeterminations  of  individuals  who 
have  been  determined  ineligible  for  SSI 
in  order  to  be  eligible  for  FFP.  The  time 
allowed  varies  between  20  and  45  days 
based  on  the  date  of  receipt  of 
information  from  SSA  about  the 
individual's  SSI  eligibility. 

States  have  expressed  concerns 
regarding  the  time  required  to  perform 
these  redeterminations,  and  thus  the 
implications  for  potential  lo.ss  of  FFP. 
given  the  current  regulatory  constraints 
and  the  complexity  of  Medicaid 
eligibility  detennination  and 
redetermination  processes.  In  situations 
such  as  those  created  h\  these  recent 
laws,  in  which  States  have  large 
redetermination  workloads  and  short 
timeframes  for  adjusting  the  eiigibilitv 
of  affected  beneficiaries,  thev  b'lieve 
that  more  time  is  needed.  States  and 
HCFA  are  concerned  that  retaining  the 
existing  time  constraints  would  not 
allow  sufficient  time  to  process  such  a 
volume  adequately,  and  would  result  in 
sharply  in(.reased  appeals  workloads, 
and  the  concomitant  delays  and  expense 
attendant  on  such  appeals  In  some 
ca.ses.  it  possibly  may  result  in  the 
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inappropriate  loss  of  Medicaid 
eligibility  and  potential  harm  to  the 
health  of  recipients.  We  believe  that  this 
approach  may  also  shift  the  burden  of 
finding  a  basis  for  eligibility  to  the 
recipient,  who  may  be  the  least 
knowledgeable  in  this  area. 

II.  Provisions  of  the  Final  Rule  With 
Ccnunent  Period 

Under  current  rules,  when  changes  in 
Federal  law  cause  a  significant  change 
in  eligibility  for  Medicaid  and  a 
consequent  increase  in  the  eligibility 
determination/ redetermination 
workload,  two  equally  undesirable 
results  may  occur.  In  an  effort  to  comply 
with  the  regulations.  Slates  may  make 
inadequate  or  cursory  redeterminations 
that,  in  some  cases,  may  result  in 
inappropriate  termination  of  Medicaid 
eligibility.  The  affected  recipients  may 
be  denied  medical  care  or  become 
impoverished  attempting  to  pay  for  care 
they  do  receive.  In  the  alternative,  the 
State  may  fake  longer  than  permitted  to 
make  the  redetennination  and  thus  risk 
denial  of  FFP.  In  either  case,  the  State 
risks  loss  of  P"FP  or  incurs  increased 
administrative  costs  coping  with 
appeals  or  increased  application 
workloads,  while  the  individual  is 
unnecessarily  deprived  of  the  means  to 
pay  for  needed  medical  care  with 
attendant  adverse  consequences. 

To  promote  the  proper  and  efficient 
administration  of  the  Medicaid  program, 
we  believe  that  when  there  is  a  change 
in  Federal  law  that  significantly  affects 
Medicaid  eligibility,  the  Secretary 
should  be  able  to  grant  States  additional 
time  to  redetermine  eligibility  without 
risk  of  loss  of  FFP  and  to  assure  that 
redeterminations  are  not  performed 
hastily  We  believe  the  Se{:retary  is  best 
able  to  determine  when  additional  time 
and  FFP  should  be  granted,  because  the 
granting  of  additional  time  is  intended 
to  be  used  only  when  Federal  law  makes 
significant  changes  in  Medicaid 
eligitulity  requiring  voluminous 
redeterminations  of  eligibility. 

Therefore,  we  have  determined  that 
when  changes  in  Federal  law  cause 
sharp  increases  in  State  eligibility 
redeterniinatinn  workloads,  the 
Secretary  should  have  the  flexibility  to 
authorize  additional  time  during  which 
FFP  would  b*'  available.  Such  flexibility 
assures  that  FFP  will  be  available  to 
meet  the  redetermination  workload 
while  a.ssuring  that  the  time  and  FFP 
available  are  directly  proportional  to  the 
expe<1ed  volume  of  redeterminations 
arising  from  the  particular  legislation. 

A  grant  of  additional  time  would  be 
made  only  in  exceptional 
circumstances,  such  as  the  passage  of 
recent  Public  Uws  104-193  and  104- 


121.  This  legislation  requires  a 
significant  volume  of  redeterminations, 
estimated  at  upwards  of  1.6  million, 
most  of  which  must  be  performed 
within  the  next  9  months.  It  is  for  this 
reason  that  we  are  providing  in  this 
notice  that  Stales  may  take  up  to  120 
days  to  proce,ss  all  redeterminations  of 
Medicaid  eligibility  governed  by  42  CFR 
§435.1003  through  the  end  of  calendar 
year  1997  unle.ss  the  Secretary  further 
extends  the  waiver. 

The  issue  of  whether  more  time 
should  be  routinely  available  to  States 
for  completing  redeterminations  will 
likely  be  dealt  with  in  a  separate 
regulation  at  a  future  date.  We  are  not 
addressing  that  issue  in  this  regulation 
because  we  do  not  believe  it  is  an 
appropriate  subject  for  an  emergency 
regulation. 

We  considered  providing  a  fixed  but 
longer  period  of  time  than  that  currently 
provided  in  §435.1003.  However,  such 
a  fixed  period  would  not  address  the 
type  of  extraordinary  circumstance, 
such  as  welfare  reform,  which 
necessitates  the  changes  we  are  making 
in  this  final  nile  with  comment  period. 

An  alternative  approach  to  providing 
more  time,  consistent  with  the  theme 
that  a  uniform  lime  for  redeterminations 
be  used,  would  be  to  provide  60  days  to 
redetermine  Medicaid  eligibility  for 
anyone  losing  SSI  or  cash  assistance 
under  title  IV-A,  or  in  cases  where  there 
is  a  change  in  circumstances  of  the 
recipient.  This  alternative  would 
include  an  escape  clause  similar  to  one 
already  in  existence  in  §  435.91 1 ,  which 
permits  States  to  take  longer  to  make 
eligibility  determinations  than  the 
generally  specified  time  period,  when 
extraordinary  circumstances  prevent 
adherence  to  the  time  standards.  Such 
an  escape  clause  would  permit  Stales  to 
take  longer  when  a  change  in  Federal 
law  necessitates  large  numbers  of 
redeterminations  without  risking  loss  of 
FFP.  We  did  not  adopt  this  option 
because  of  concerns  that  such  an  open- 
ended  redetermination  period  would 
require  substantially  more  monitoring 
by  the  Federal  Government  and 
recordkeeping  by  States  to  ensure  that 
when  a  State  uses  the  escape  clau.se,  the 
use  is  justified  and  the  period  of  time 
for  which  it  is  used  is  reasonable. 

We  are  adding  a  new  [laragraph  (c)  to 
§435.1003  to  provide  that  when  a 
change  in  Federal  law  affects  the 
eligibility  of  large  numbers  of  Medicaid 
recipients,  the  Secretary  may  waive  the 
otherwise  applicable  FP'F  requirements 
and  redetermination  time  limits.  This  is 
done  to  make  FFP  available  for  a 
reasonable  period  of  time,  designated  by 
the  Secretary,  while  States  redetermine 
the  eligibility  of  Medicaid  recipients. 


These  recipients  may  otherwise  lose 
Medicaid  eligibility,  possibly  due  to  loss 
of  SSI  eligibility,  because  of  a  change  in 
F'ederal  law.  In  such  situations,  the 
States  are  given  a  reasonable  period  of 
time,  designated  by  the  Secretary,  to  do 
the  redetermination. 

III.  Waiver  of  Proposed  Rule  and  30- 
Day  Delay  in  the  Effective  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  for  a  substantive  rule  to 
provide  a  period  for  public  comment. 
However,  we  may  waive  that  procedure 
if  we  find  good  cause  that  notice  and 
comment  are  impractical,  unnecessary, 
or  contrary  to  the  public  interest.  In 
addition  we  also  normally  provide  a 
delay  of  30  days  in  the  effective  date. 
However,  if  adherence  to  this  procedure 
would  be  impractical,  unnecessary,  or 
contrary  to  public  interest,  we  may 
waive  the  delay  in  the  effective  date. 

We  are  adopting  this  regulation  as  a 
final  with  comment  period  without 
publication  of  a  notice  of  proposed  rule 
making  because  of  the  urgent  need  to 
provide  the  Stales  with  FFP  in  their 
Medicaid  expenditures  for  additional 
time  for  completing  the  massive  number 
of  redeterminations  caused  by  the  recent 
statutory  changes.  This  need  is  critical 
because  Slates  must  begin 
redetermining  eligibility  for  large 
numbers  of  individuals  who  may  lose 
Medicaid  or  SSI  beginning  Ianuai7  1, 
1997.  Publication  of  a  proposed  rule 
with  a  60-day  comment  period  prior  to 
publication  of  a  final  rule  would  cost 
valuable  lime  in  processing  the 
mandated  redeterminations,  and  would 
leave  large  numbers  of  beneficiaries 
without  Medicaid  or  SSI  beginning 
January  1,  1997.  Thus,  we  believe  that 
it  is  contrary  to  the  public  interest  to 
delay  implementation  of  the  statutory- 
provisions  until  the  process  of 
publishing  both  propo.sed  and  final 
rules  can  be  completed.  Therefore,  we 
find  good  cause  to  waive  proposed 
rulemaking  and  to  issue  the.se 
regulations  as  final. 

Also,  because  Slates  must  begin  such 
redeterminations  as  of  January  1.  1997, 
we  are  not  making  the  effective  dale  of 
the  regulation  the  usual  30  days  after 
publication.  Instead,  we  will  make  the 
regulation  effective  on  the  date  of 
publication.  For  the  reasons  discussed 
above,  we  find  good  cause  to  waive  ihe 
usual  30-day  delay  so  that  the 
provisions  may  lake  effect  upon 
publication  of  this  final  rule  with 
comment  period. 

Althougn  we  are  publishing  this  as  a 
final  rule,  we  are  providing  a  60-day 
period  for  public  comment.  Because  of 
the  large  number  of  iten>s  of 


UMI 
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correspondence  we  normally  receive 
concerning  regulations,  we  are  not  able 
to  acknowledge  or  respond  to  the 
comments  individually.  However,  if  we 
decide  that  changes  are  necessary  as  a 
result  of  our  consideration  of  timely 
comments,  we  will  issue  a  final  rule  and 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

IV.  Regulatory  Impact  Statement 

For  final  rules  with  comment  period, 
we  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612),  unless 
we  certify  that  a  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  a  RFA.  individuals  and 
States  are  not  considered  to  be  small 
entities. 

In  addition,  section  11021b)  of  the 
Social  Security  Act  requires  us  to 
prepare  a  regulatory  impact  analysis  for 
any  final  rule  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  With  the  exception  of 
hospitals  located  in  certain  rural 
counties  adjacent  to  urban  areas,  for 
purposes  of  section  1102(b)  of  the  Act, 
we  define  a  small  rural  hospital  as  a 
hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  estimate  that  the  costs  of 
performing  the  redeterminations  arising 
from  recent  Federal  laws  will  be 
substantial.  We  expect  that  nearly 
1,600,000  individuals  will  have  their 
eligibility  redetermined.  Of  this  number, 
most  are  SSI-eligible  individuals,  and  of 
these,  500,000  involve  redetermination 
of  disability.  We  estimate  that  the  cost 
to  the  Medicaid  program,  emanating 
from  Public  Laws  104-193  and  104-121. 
of  allowing  a  longer  period  of  time  to 
make  eligibility  redeterminations  on 
those  individuals  who  may  lose  benefits 
to  be  approximately  $50  million 
(Federal  share)  in  FY  1998.  This  is 
estimated  on  the  basis  of  the 
redeterminations  occurring  within  one 
year  of  implementation  of  this  rule  and 
requiring  an  approximate  extra  75  days 
to  complete. 

Because  these  final  regulations  affect 
only  States  and  individuals,  which  are 
not  defined  as  small  entities,  we  have 
determined,  and  we  certify,  that  this 
rule  will  not  have  a  significant 
economic  impact  under  the  threshold 
criteria  of  the  RFA.  Further,  we  certif\\ 
for  the  same  reasons,  that  this  final  rule 
does  not  have  a  significant  impact  on 
the  operations  of  a  substantial  number 


of  small  rural  hospitals.  Therefore,  we 
have  not  prepared  a  regulatory 
flexibility  analysis  or  an  analysis  of  the 
effects  of  this  rule  on  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

V,  Collection  oflnformation 
Requirements 

This  rule  does  not  impose  any  new 
information  collection  or  recordkeeping 
requirements  that  are  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.)  The  . 
existing  collection  requirements  under 
§435.1003  are  currently  approved  under 
OMB  approval  number  0938-0247 
through  May  31,  1997. 

Redetermination  of  eligibility  is 
currently  required  for  all  individuals 
whose  eligibility  is  affected  either  by 
change  in  law  or  change  in  individual 
circumstances.  The  passage  of  Public 
Laws  104-193  and  104-121  requires 
that  SSA  redetermine  the  SSI  eligibiiifv 
of  large  numbers  of  recipients,  oince 
SSA  issues  redetermination  notices  to 
the  affected  individuals.  States  must 
redetermine  Medicaid  eligibility  of 
these  individuals.  Regulations  at 
§435.1003  require  that  such 
redeterminations  be  performed 
promptly.  These  new  rules  will  not 
change  the  redetermination  requirement 
and  the  associated  paperwork  needed  to 
perform  a  redetermination.  However. 
becau.se  of  the  change  in  Federal  law. 
there  will  be  a  substantial  increase  in 
the  volume  of  redeterminations  States 
will  have  to  make.  These  regulations  are 
designed  to  relieve  the  States  of  the 
pressures  and  costs  of  these 
redeterminations  by  providing  both 
more  time  and  FFP  to  conduct  the 
redeterminations  and  to  provide  FFP  in 
Medicaid  expenditures  while  the 
redeterminations  are  pending. 

We  estimate  that  each 
redetermination  will  involve 
approximately  18  hours. 

List  of  Subjects  in  42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children.  Grant  programs— health. 
Medicaid.  Reporting  and  recordkeeping:! 
requirements.  Supplemental  Security 
Income  (SSI).  Wages. 

42  CFR  Part  435  is  amended  as 
follows: 


PART  43S-EUGIBILfTY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 
THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Section  1102  of  the  Social 

Security  Act  (42  U.S.C.  1302). 

2,  In  §  435.1003,  the  title  is  revised, 
and  a  new  paragraph  (c)  is  added  to  read 
as  follows- 

§  435. 1 003    FFP  for  redeterminations. 
*         *         *         «         • 

(c)  When  a  change  in  Federal  law 
affects  the  eligibility  of  substantial 
numbers  of  Medicaid  recipients,  the 
Secretary  may  wsive  the  otherwise 
applicable  FFP  requirements  and 
redetermination  time  limits  of  this 
section,  in  order  to  provide  a  reasonable 
time  to  complete  such  redeterminations. 
The  Secretary  will  designate  an 
additional  amount  of  time  beyond  that 
allowed  under  paragraphs  (a)  and  (b)  of 
this  section,  within  which  FFP  will  be 
available,  to  perform  large  numbers  of 
redeterminations  arismg  from  a  change 
in  Federal  law. 

(Catalog  of  Federal  Domestic  Assistance 
Pn)gram  No.  93.778.  Medical  Assistance 
Program) 

Dated:  Decemtier  10.  1996 
Bruce  C.  Vladeck. 

Administrator.  Health  Carf  Financing 
Administration 

Dated  December  20.  1996. 
Donna  E.  Shaiaia, 
Secrftarv. 
IFR  Doc.  97-673  Filed  1-10-97;  8:45  ami 

BILUNG  CODE  4120-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Pari  64 
[Docket  No.  FEMA-7655] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergencv 
Management  Agency  (FEMA). 
action:  Final  rule 


summary:  This  rule  identifies 

t;ommunitie.';  participating^  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 
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EFFECTIVE  DATES:  Thfi  dates  listed  in  the 
third  column  of  the  tahle 
ADDRESSES:  Flood  in.surance  policies  tor 
property  lo<;ated  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insuranc  e  agent  or  broker 
serving  the  eligible  conimunity.  or  from 
the  NFIP  at:  Post  Office  Box  6464. 
Rockville,  MD  20849,  (800)  638-^820 
FOfl  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  jr..  Division  Director, 
Program  hnplementation  Division. 
Mitigation  Directorate.  .500  C  Street  SW., 
room  417,  Washington,  DC  20472,  (202) 
646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  lo<;al  floodplain  management 
measures  aimed  at  prote<:ting  lives  and 
new  construction  from  future  flooding 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agenc7 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurani:e  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  Section  102  of  the 


Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 
The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director 
certifies  that  this  rule  will  not  have  a 
signific:ant  et:onomic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U  S.  C.  601  et  seq., 
because  the  rule  creates  no  additional 
burden,  hut  lists  those  communities 
eligible  for  the  sale  of  tlnod  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735 


Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
October  26,  1987,  3  CFR,  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp..  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§  64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §64.6  are  amended  as 
follows: 


State/location 

Community 
No. 

Effective  date  of  eligibility 

Current  effective 
map  date 

New  Eligibles — Emergency  Program 

260960 
480974 

210343 

510333 

720100 
480132 

340043 
360877 

422420 
421483 

November  6,  1996 

Texas:  Onalaska.  city  of,  Polk  County  

do 

November  19,  1996 

November  26 

1976 
November  25. 

Novemtser  26.  1996 

1977. 
June?,  1978. 

New  Eligibles— Regular  Program 
Puerto  Rico:  Bayamon.   Municipality  of  Bayamon  County  

Texas   Anna  city  of   Collm  Couniy     

November  19,  1996 

November  29,  1996 

July   16.   1975,   Emerg.;  August  2,   1982, 
Reg.;  September  20,  1995,  Susp.;  No- 
vember 15,  1996,  Rem. 

Apnl  23,    1975,   Emerg.;  June  22,   1984, 
Reg.;  September  29,  1996,  Susp.;  No- 
vember 19.  1996.  Rem. 

July    29,     1975,    Emerg.,    September    4, 
1991.  Reg.;  September  6,  1995,  Susp.; 
November  19,  1996,  Rem. 

September  6,    1974,   Emerg.;  March    16, 
1981,    Reg.;    March    16,    1981,    Susp.; 
April    27,    1981,    Rem;    November    20, 
1996,  Susp.;  November  29,  1996,  Rein. 

September  20, 

1996. 
January  19,  1996. 

Reinstatements 
New  Jersey:  Fatrview,  borough  of.  Bergen  County 

New  Yor1<  Lake  George   village  of  Warren  Count/    

September  20, 
1995. 

September  29. 

Pennsylvania: 

Nir+iol'w>o   townshiD  of   F^vette  County             .           .  ^ 

1996. 
September  6, 

East  Pikeland,  townstiip  of,  Chester  County 

1995. 

November  20, 
1996. 

/    ir„1 


/        X,f,Tr,  ,1., 
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State/location 


West  Bradford,  township  of,  Chester  County 


Regular  Program  Conversions 
Region  I 

Massachusetts:  Nantucket,  town  of,  Nantucket  County 


Region  III 

Pennsylvania: 

Auburn,  borough  of,  Schuylkill  County  

Schuylkill  Haven,  borough  of,  Schuylkill  County 
South  Manheim,  township  of,  Schuylkill  County 

Region  V 

Michigan:  Muir,  village  of,  Ionia  County  

Wisconsin:  New  Berfin,  City  of,  Waukesha  County  ... 

Region  VI 

Texas: 

Baytown,  city  of,  Hams  County 

Bellaire,  aty  of,  Harris  County 

Chelford  City  M.U.D.,  Hams  County  

Deer  Park,  city  of,  Hams  County  

El  Lago,  city  of.  Hams  County  

Fort  Bend  County  M.U.D.  No.  2,  Harris  County  ., 

Galena  Park,  city  o(,  Harns  County 

Harris  County,  unincorporated  areas  

Hilshire  Village,  crty  of.  Hams  County 

Houston,  city  of,  Harris  County  

Hunters  Creek  Village,  city  of,  Harris  County  

Jacinto  City,  city  of,  Harns  County  

Jersey  Village,  city  of,  Harris  County  

La  Porte,  crty  of.  Hams  County  

Misskin  Bend  M.U.D.  No.  1,  Harris  County  

Missouri  City,  aty  of,  Harris  County  

Morgans  Point,  city  of,  Harns  County  

Nassau  Bay,  city  of.  Harns  County  

Pasadena,  city  of,  Harris  County 

Pearland,  crty  of,  Harris  County  

Piney  Point  Village,  city  of,  Harris  County  

Seabrook,  aty  of,  Harris  County  

Shoreacres,  crty  of.  Harris  County  

South  Houston,  crty  of.  Hams  County 

Southside  Place,  city  of.  Hams  County 

Spnng  Valley,  aty  of.  Hams  County  

Tomball,  city  of,  Hams  County  

Webster,  city  of,  Harris  County  

Willow  Fork  Drainage  District,  :     rris  County  

Region  X 

Washington:  Thurston  County,  unincorporated  areas  . 

Region  ill 
Pennsylvania: 

Avondale,  borough  of,  Chester  County  


Birmingham,  township  o1.  Chester  County 

Cain,  township  of.  Chester  County 

Chariestown,  township  of,  Chester  County  

Coatesvillo,  city  of,  Chester  County  

Downingtcwn,  borough  of,  Chester  County  

East  Bradford,  township  of,  Chester  County 

East  Brandywine,  township  of,  Chester  County  .. 

East  Cain,  township  of,  Chester  County  

East  Coventry,  township  of,  Chester  County  

East  Falkjwfield,  township  of,  Chester  County 

East  Goshen,  township  of,  Chester  County  

East  Marlborough,  township  of,  Chester  County  , 

East  Nantmeal,  township  of,  Chester  County  

East  Nottingham,  township  of,  Chester  County  ... 

East  Vincent,  township  of,  Chester  County 

East  Whrteland,  township  of,  Chester  County 

Easttown,  township  of,  Chester  County  

Franklin,  township  of.  Chester  County  


Communrty 
No. 


Effective  date  of  eligitMlrty 


42 f 495 


250230 


420766 
420787 
422022 


February  10,  1975,  Emerg..  July  16,  1981, 
Reg.;  November  20,  1996.  Susp.:  No- 
vember 29,  1996,  Rem. 


-+- 


Current  effective 
map  date 


Do. 


November  6.  1996,  Suspension  Withdrawn  :  November  6, 

1996. 


..do 
..do 
.do 


260916  i  do 

550487  '  do 


485456 
480289 
481568 
480291 


.do 
do 
do 
do 


485466  do 

481272  do 

480293  :  do 

480287  i  do 


480295 
480296 
480298 
480299 
480300 


do 

do 

do 

.do 

..do 


485487  do 

481578  I  do 

480304  I  do 

480305  i  do 

485491  I  do 

480307  ;  do 


480077 

do 

480308 

do 

485507 

do 

485510 

do 

480311 

do 

480312 

do 

480313 

do 

480315 

do 

485516 

do 

481603 


530188 


do  .. 


.do 


421473  !  November  20,  1996,  Suspension  With- 


421474 
422247 
421475 
420274 

420275  \   do 

420276  ;  do 


drawn 

...do  .... 

...do  .... 

do  .... 

do  .... 


421476 
421477 
421478 
421479 
420277 
421480 
421481 
421482 

420278  do 

420279  do 

422600  do 

422288  .   do 


do 
-do 
..do 
..do 
..do 
..do. 
.do, 
.do. 


Do. 
Do. 
Do. 

Do. 
Do. 


Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


Do. 


Novernber  20, 
1996. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
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ISS 


State/location 


Kennett,  township  of.  Chester  County 

Kennett  Square,  borough  of,  Chester  County 

London  Britain,  township  of,  Chester  County 

Londonderry,  township  of.  Chester  County 

Lower  Oxford,  township  of,  Chester  County  , 

New  London,  township  of,  Chester  County , 

North  Coventry,  township  of.  Chester  County , 

Oxford,  borough  of.  Chester  County  , 

Pennsbury,  township  of,  Chester  County 

Phoenixville,  tx>rough  of,  Chester  County 

Pocopson,  township  of,  Chester  County  

Sadstjury,  township  of.  Chester  County  , 

Schuylkill,  township  of.  Chester  County  

South  Coatesville,  borough.  Chester  County  

South  Coventry,  township  of.  Chester  County 

Thombury,  township  of,  Chester  County 

Upper  Oxford,  township  of,  Chester  County  

Upper  Uwchlan,  township  of,  Chester  County  

Uwchlan,  township  of.  Chester  County  

Valley,  township  of,  Chester  County  

Wallace,  township  of,  Chester  County  

West  Cain,  township  of,  Chester  Countv  

West  Chester,  txsrough  of,  Chester  County 

West  Fallowfleld,  township  of.  Chester  County  .... 

West  Goshen,  township  of.  Chester  County  

West  Nantmeal,  township  of,  Chester  County  

West  Marltx)rough,  township  of,  Chester  County 
West  Nottingham,  township  of,  Chester  County  .. 

West  Whiteland.  township  of,  Chester  County 

Westtown,  township  of,  Chester  County  

Willistown,  township  of,  Chester  County  


Region  V 

lllinots: 

Aroma  Pari<,  village  ol,  Kankakee  County  . 

Momence.  city  of.  Kankakee  County 

Michigan:  Bruce,  township  of,  Macomb  County 


Community 
No. 


422586 
420280 
422273 
421484 
421485 
422276 
420283 
420284 
420285 
420287 
420286 
421488 
421489 
420288 
421490 
420290 
422278 
421491 
421492 
421206 
421493 
421497 
420292 
422602 
420293 
421498 
422279 
422280 
420296 
420294 
422282 


170740 
170340 
260884 


Effective  date  of  eligibility 


...do 
...do 
...do 
...do 
...do 
...do 
...do 
...do 
...do 
...do 
...do  , 
...do 
...do 
...do  , 
...do  , 
...do  , 
...do 
...do  , 
...do 
...do  , 
...do  , 
...do  , 
...do  , 
...do  , 
...do  , 
..do  . 
...do  . 
do 
...do 
...do  . 
...do. 


.do 
do 
do 


Current  effective 
map  date 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 
Do. 
Do. 
Do. 


Do. 
Do. 
Do. 


'  The  Municipality  ol  Bayamon  is  a  new  community  (as  a  separate  entity)  that  formerly  participated  under  the  Comrrionweatth  of  Puerto  Rico's 
application.  The  Munictpalrty  of  Bayamon  has  adopted  by  reference  the  Commonwealth  of  Puerto  Rico's  FIRM  (latest  FIRMs  are  dated  February 
18,  1992  and  September  20,  1996)  for  floodplain  management  and  insurance  purposes.  (Panels  No.  0047D,  048B,  0049,  0053C,  0108C,  01  IOC) 

Code  lor  reading  third  column;  Emerg— Emergency,  Reg  —Regular.  Rem.— Reinstatement;  Susp.— Suspension;  With.— Withdrawn. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  •Flood  Insurance.') 

Issued:  January  6.  1997. 
Craig  S.  Wingo, 

Depufv  AsscK-iiitf  Dirrctor.  Mitigation 
Directomtp 

IFR  D(x    97-741  Filed  1-10-97;  8:45  am) 
BILLJNG  COOE  S71»-0S-P 


44  CFR  Part  64 
[Docket  No.  FEMA-7656] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergpncy 
Management  Agency,  FEMA. 
action:  Final  rule 

SUMMARY:  This  lule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurnnce  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 


the  program  If  the  Federal  Emergency 
Management  Agency  (FT.MA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
mie,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp")  listed  in  the  third 
column  of  the  following  tables. 

ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIF  servicing  (.ontractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robfft  F  .Shea  Ir..  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SVV  .  Room  417.  Washington,  DC  20472, 
(202) fi46-3fiiq 

SUPPLEMENTARY  INFORMATION:  The  NFIF 
enables  property  owners  to  purchase 
flood  insurance  whit;h  is  generally  not 


otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq..  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
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published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Executive 
Associate  Director  finds  that  notice  and 
public  comment  under  5  U.S.C.  553(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified. 


State/Lcxation 


Region  I 

Connecticut:     Clinton,     town     of,     Middlesex 

County. 
Venmont;  Weston,  town  of,  Windsor  County  .... 

Region  II 

New  York:  Owego,  town  of.  Tioga  County  


Region  III 

Pennsylvania:  Flemington,  borough  of,  Clinton 
County. 

Region  IV 

Tennessee: 

Sevierviile,  crty  of,  Sevier  County  

Shelbyville,  aty  of,  Bedford  County  


Region  V 

Michigan:   Torch   Lake,   township  of,   Antrim 
County. 


Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended.  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(0  of  Executive  Order  12866  of 


September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  anv 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  US  C. 
3501  et  seq. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism. 
October  26.  1987,  3  CFR,  1987  Comp.. 
p.  252. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  ruie  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195.  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authorify:  42  I '  S  C  4001  et  seq  : 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Cx>mp  .  p  329:  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp  .  p.  376. 

§64.6    [Amendecf] 

2.  The  tables  published  under  the 
authority  of  t}64  6  are  amended  as 
follows: 


Community 
No. 


090061 
500157 

360839 

420326 


Effecfrve  date  of  eliglbilrty 


Current  effec- 
tive map  date 


Date  certain 
federal  assist- 
ance no  tonger 
available  m 
speaai  flood 
hazard  areas 


Mar.  2,   1973,  Emerg:  Sept,  30,   198C,   Reg,     Jan    17    199" 

Jan.  17,  1997.  Susp 
July  25,   1974,   Emerg:  Apr    1,    1992,   Reg; 

Jan.  17,  1997.  Susp, 


Dec.  29,  1972,  Emerg,  June  15,  1977.  Reg do 

Jan,  17,  1997.  Susp. 


Mar,  9,  1973.  Emerg:  Nov,  2.  1977.  Reg.  do 

Jan,  17,  1997,  Susp 


475444  Oct  23,  1970,  Emerg,  Mar  27.  1971  Reg, 

I   Jan.  17,  1997.  Susp 
470008  Feb.  8,  1974,  Emerg;  Feb  17.  1988.  Reg, 
Jan,  17,  1997,  Susp 


260414 


Apr.  1,  1975,  Emerg;  June  16,  1992,  Reg, 
Jan.  17,  1997,  Susp 


Jan  17,  1997 
,   Do 

Do 
Do 

Do 
Do 

Do 
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State/Location 

Community 
No. 

Effective  date  of  eligibility 

Current  effec- 
tive map  date 

Date  certain 
federal  assist- 
ance no  longer 
available  in 
special  flood 
hiazard  areas 

Region  VII 

Missoun:     Greene     County,     unincorporated 
areas 

290782 

Apr.  15,  1975,  Emerg;  June  15,  1983,  Reg; 
Jan.  17,  1997.  Susp. 

do 

Do 

Code  for  reading  tfiird  column:  Emerg.— Emergency:  Reg.— Regular;  Rem. — Reinstatement;  Susp —Suspension. 


ISS 


(Catalog  of  Ff!(ieml  Domestic  Assistance  No. 
83  100.  'Floexi  Insurance") 

Issued:  lanuciry  H,  1997. 
Craig  S.  Wingo. 

Deputy  AasocKitp  Director  Mitigation 
Dircctomte 

|FR  Doc.  97-742  Filed  1  -l(>-97;  8:45  am] 
BILUNQ  COOE  67t8-(»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  541 

[Docket  No.  96-17;  Notice  02] 

RIN2127-AG34 

Final  Listing  of  High-Theft  Lines  for 
1997  Model  Year;  Motor  Vehicle  Theft 
Prevention  Standard 

AGENCY:  National  Highway  Traffic 
Safety  Adniinistration  (NHTSA), 
Depailment  of  Transportation. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  errors 

in  the  final  listing  of  high-theft  lines  for 
the  19^7  Model  Year  (MY),  that  was 
published  on  April  H.  1996  (61  FR 
l.T.19(l)  bv  incorporating  information 
•  hat  iiianufactiirers  brought  to  the 
agency's  attention  subsequent  to  the 
final  listing  In  the  amended  list  in  this 
document,  three  footnote  errors  are 
corre<:ted,  errfirs  in  the  names  of  three 
Honda  lines,  the  Acura  CLX,  the  Acura 
Legend,  and  the  Acura  Vigor  are 
corre<:ted;  and  two  Chrysler  lines,  the 
Dodge  Rarncharger  (MPV)  and  the 
Dodge  Ram  Wagon/Van  B-150,  three 
(k'neral  Motors"  lines,  the  Buick 
(Century,  the  GMC  Sierra  1500  Pickup 
ind  the  ( -l.'jdO  Pickup  are  removed;  a 
Chrysler  line,  the  leep  Grand  Cherokee 
(MPV),  a  Ford  line,  the  Lincoln  Town 
Car.  a  General  Motors'  line,  the  Geo 
Pn7.m,  and  n  Mercedes-Benz  model,  the 
tTiO  SL  nre  added  to  Appendix  A;  a 
Honda  line,  the  Acura  TL  is  removed 
from  Appendi.x  A  and  added  to 
Appendix  .\  -L  the  Acura  SLX  is  added 
to  Appendix  A-L  a  (ieneral  Motors' 
line,  the  Buick  Regal  is  removed  from 


Appendix  A-I  and  the  Btiick  Regal/ 
Century  line  is  added;  and,  the  Buick 
Park  Avenue  is  removed  from  Appendix 
A-  II  and  added  to  Appendix  A-L 
EFFECTIVE  DATE:  The  amendment  made 
by  this  final  rule  is  effective  January  13, 
1997 

FOR  FURTHER  INFORMATION  CONTACT:  .Ms. 
Rosalind  Proctor,  Motor  Vehicle  Theft 
Group,  Office  of  Planning  and 
Consumer  Programs.  NHTSA,  400 
Seventh  Street,  S.VV.,  Washington,  D.C. 
20590.  Ms.  ProiJtors  telephone  number 
is  (202)  366-1740.  Her  fax  number  is 
(2021 493-2739. 

SUPPLEMENTARY  INFORMATION:  NHTSA  is 
correcting  errors  in  the  final  list  of  high- 
theft  vehicle  lines  for  Model  Year  (MY) 
1997,  that  appeared  in  the  Federal 
Register  on  April  «.  1996  (61  FR  15390). 
This  correction  document  incorporates 
updated  information  brought  to 
NHTSA's  attention  subsequent  to  the 
publication  of  the  final  list  for  MY  1997. 
The  following  are  corrections  to 
Appendix  A  of  49  CFR  Part  541,  the 
Theft  Prevention  Standard: 

The  second  footnote  "1"  erroneously 
listed  in  Appendix  A  is  correctly 
redesignated  as  footnote  "2". 
Additionally,  the  Suzuki  "X-90" 
erroneously  listed  in  Appendix  A  with 
a  footnote  reference  of  "1 "  is  corrected 
to  indicate  a  footnote  reference  of  "2  ", 
and  the  Toyota  ■'MR2  "  erroneously 
listed  with  a  footnote  reference  of  "2  ' 
is  correctly  redesignated  by  removing 
the  footnote  reference. 

The  Honda  lines,  erroneously  listed  as 
"Acura  CLX",  Acura  Legend",  and 
"Acura  Vigor"  have  been  identified 
respectively,  "Acura  CL  ",  "Acura  RL" 
and  "Acura  TL".  The  General  Motors' 
line,  erroneously  listed  as  'Buick  Regal' 
has  been  identified  respectively.  "Buick 
Regal/Century". 

Comments  were  received  from 
American  Honda  Motor  Co.,  Inc., 
requesting  that  the  "Acura  TL"  line 
which  was  erroneously  listed  in 
Appendix  A,  be  deleted  from  the  listing 
because  it  has  received  a  hill  exemption 
from  the  parts-marking  requirements 
based  on  the  installation  of  a  qualified 
antitheft  device  as  standard  equipment 
on  the  entire  line.  The  Honda  "Acura 


TL"  which  replaced  the  "Acura  Vigor" 
will  be  deleted  from  Appendix  A. 

Comments  were  received  from  the 
Chrysler  Corporation,  Automobiles 
Peugeot,  and  Jaguar  Cars,  each 
requesting  that  one  vehicle  line  be 
deleted  from  the  list  because  it  is  no 
longer  being  produced.  Those  lines  are 
the  Chrysler  "Dodge  Ramcharger 
(MPV)",  the  "Peugeot  405",  and  the 
"Jaguar  XJ40".  The  Chrysler  "Dodge 
Ramcharger  (MPV)"  will  be  deleted 
from  Appendix  A,  since  it  was  not 
covered  prior  to  MY  1997  and  has  not 
been  manufactured  for  sale  in  the 
United  States  since  MY  1995. 
Additionally,  the  General  Motors' 
"Buick  Century"  is  removed  from 
Appendix  A  because  it  was  not  covered 
by  the  Theft  Prevention  Standard  prior 
to  MY  1997  and  will  not  be  produced 
after  the  1996  model  year. 

The  agency  understands  Peugeot's 
and  Jaguar's  reasons  for  requesting 
deletion  of  the  "405"  and  "XJ40"  from 
the  list  of  vehicles  subject  to  the  parts- 
marking  requirements  of  the  Theft 
Prevention  Standard.  However.  NHTSA 
cannot  delete  the  "Peugeot  405"  from 
the  list  because  it  has  been  covered  by 
the  Theft  Prevention  Standard  since  MY 
1989,  and  the  "Jaguar  XJ40  "  has  been 
covered  since  the  1987  model  year. 
Pursuant  to  49  U.S.C.  §  33104(d),  a 
vehicle  line  on  the  list  of  lines  subject 
to  parts  marking  cannot  be  removed 
from  that  list  unless  the  manufacturer 
has  obtained  an  exemption  from  the 
parts-marking  requirement  based  on  the 
installation  of  a  qualified  antitheft 
device  as  standard  equipment  on  the 
entire  line. 

The  Chrysler  "Dodge  Ram  Wagon/ Van 
B-150",  the  General  Motors'  "GMC 
Sierra  1500  Pickup"  and  the  "Chevrolet 
C-1500  Pickup  "  are  removed  from 
Appendix  A,  as  they  are  rated  at  more 
than  6,000  pounds  gross  vehicle  weight. 

The  "Jeep  Grand  Cherokee  (MPV)"  is 
added  to  the  Chrysler  listing  in 
.'\ppendix  A;  and  Ford's  line,  the 
"Lincoln  Town  Car",  the  General 
Motors'  line,  the  "Geo  Prizm".  and  the 
Merf;edes-Bonz  model,  "560  SL  "  were 
inadvertently  left  out  in  the  final  list  for 
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MY  1997,  and  are  added  in  this 
document. 

In  addition,  the  Honda  line,  the 
"Acura  SLX",  which  is  certified  by 
Isuzu,  is  added  to  the  Appendix  A-I 
hsting,  the  General  Motors"  line,  the 
"Buick  Park  Avenue"  is  removed  from 
the  Appendix  A-II  listing  and  added  to 
the  listing  in  Appendix  A-I  because 
each  of  these  lines  have  been  granted 
full  exemptions  from  the  parts-marking 
requirements  beginning  with  the  1997 
model  year.  Additionally,  the  "Buick 
Regal"  is  removed  from  the  Appendix 
A-I  hsting  and  the  "Buick  Regal/ 
Century"  line  is  added  because  the 
parts-marking  exemption  granted  for  the 
"Buick  Regal"  has  been  extended  by  the 
agency  to  include  the  new  "Buick 
Centur\'"  model  added  to  the  "Buick 
Regal"  line  beginning  with  the  1997 
model  year. 

Since  the  corrections  made  by  this 
document  only  inform  the  pubhc  of 
previous  agency  actions,  and  do  not 
impose  any  additional  obligations  on 
any  party,  NHTSA  finds  for  good  cause 
that  the  revisions  made  by  this  notice 
should  be  effective  as  soon  as  it  is 
pubhshed  in  the  Federal  Register. 

List  of  Subjects  in  49  CFR  Part  541 

Administrative  practice  and 
procediu^e,  Labeling,  Motor  vehicles, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Fart  541  is  amended  as  follows: 

PART  541— [AMENDED] 

1.  The  authority  citation  for  Part  541 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2021-2024.  and  2026; 
delegation  of  authority  at  49  CFR  1.50. 

Appendix  A— (Amended] 

2.  Appendix  A  is  amended  as  follows: 

a.  In  the  entry  for  "Chrysler",  "Dodge 
Ramcharger  [MPW]  2"  and  "Dodge  Ram 
Wagon/Van  B-150  ^"  are  removed; 
"Jeep  Grand  Cherokee  (MPV)  2"  is 
added  after  "Jeep  Cherokee  (MPV)  2". 

b.  In  the  entry  for  "Ford",  "Lincoln 
Town  Car"  is  added  after  "Lincoln 
Mark". 

c.  In  the  entry  for  "General  Motors". 
"Buick  Century  2",  "CMC  Sierra  1500 
Pickup  2",  and'"Chevrolet  C-1500 
Pickup  2"  is  removed;  "Geo  Prizm"  is 
added  after  "Geo  Tracker  (MPV)  2", 

d.  In  the  entry  for  "Honda".  "TL"  is 
removed. 

e.  In  the  entry  for  "Mercedes-Benz" 
"560  SL"  is  added  after  "560  SEC". 

f.  In  the  entry  for  "Suzuki",  "X-90  '" 
is  revised  to  read  "Suzuki"  "X-90  2", 

g.  In  the  entry  for  "Toyota".  "MR  2" 
is  revised  to  read  "Toyota"  "MR2". 

h.  In  the  table  in  Appendix  A,  the 
second  footnote  "1"  at  the  end  of  the 
table  is  correctly  redesignated  as 
footnote  "2". 


Appendix  A-I — [Amended] 

3.  Appendix  A-I  is  amended  as 
follows: 

a.  In  the  entry  for  "General  Motors", 
"Buick  Park  Avenue  2"  is  added  before 
"Buick  Regal". 

b.  Ln  the  entr>'  for  "General  Motors". 
"Buick  Regal"  is  removed. 

c.  In  the  entry  for  "General  Motors", 
"Buick  Regal/Century  2"  is  added  before 
"Buick  Riviera". 

d.  In  the  entry  for  "Honda".  "Acura 
CLX2"  is  revised  to  read  "Acura  CL^", 

e.  In  the  entry  for  "Honda".  "Acura 
RL"  is  added  after  "Acura  NS-X". 

f.  In  the  entry  for  "Honda".  "Acura 
TL"  is  added  before  "Acura  Vigor". 

g.  In  the  entry  for  "Honda".    Acura 
SLX"  is  added  after  newly  added 
"Acura  RL". 

Appendix  A-II — (Amended] 

4.  Appendix  A-II  is  amended  as 
follows; 

In  the  entry  for  "General  Motors", 
"Buick  Park  Avenue"  is  removed. 

Issued  on;  December  18.  1996 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101&-AD47 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Juglans 
jamaicensis 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Ser\-ice 
(Service)  determines  Juglans 
jamaicensis  (nogal  or  West  Indian 
walnut)  to  be  an  endangered  species 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  Nogal  is 
known  from  the  islands  of  Hispaniola. 
Cuba,  and  Puerto  Rico. 

In  Puerto  Rico,  this  large  tree  is 
known  from  only  14  individuals  at  one 
locality  in  Adjuntas.  The  area  is  located 
near  the  Monte  Guilarte  Commonwealth 
Forest  but  is  in  private  ownership  and 
threatened  by  land-clearing  for 
agriculture  and  rural  development.  This 
final  rule  provides  Juglans  jamaicensis 
with  the  Federal  protection  and 
recovery  provisions  afforded  bv  the  Act 
for  listed  species. 

EFFECTtVE  DATE:  February  12,  1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 


appointment,  during  normal  business 
hours,  at  the  Boqueron  Field  Office.  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box  491. 
Boqueron,  Puerto  Rico  00622. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Silander,  Botanist,  at  the 
Caribbean  Field  Office  address  (809/ 
851-7297). 

SUPPLEMENTARY  INFORMATION: 
Background 

Juglans  jamaicensis  (nogal  or  West 
Indian  walnut)  was  first  described  as  /. 
jamaicensis  by  DeCandolle  from  a 
description  and  illustration  of  leaves, 
staminate  catkin  and  fruit  by 
Descourtilz  which  had  been  published 
under  the  name  of  Juglans  fraximfolia. 
DeCandolle  mistakenly  believed  that  the 
tree  Descourtilz  had  illustrated 
originated  in  Jamaica,  when  in  reaUty 
no  walnut  tree  has  ever  been  located  in 
Jamaica,  Synonyms  which  have  been 
applied  to  the  species  include  Juglans 
fraxinifoha  Descourtilz.  J  cinerea  of 
Bello,  /.  insulans  Griseb..  /. 
portoricensis  Dode.  and  /.  domingensis 
(Proctor  1992). 

Juglans  jamaicensis  is  known  from 
Cuba.  Hispaniola  and  Fhjerto  Rico  but 
little  information  is  currently  available 
on  its  status  in  the  first  two  countries 
(Liogier  and  Martorell  1982).  It  has  been 
described  by  the  Center  for  Plant 
Conservation  (1992)  as  "not  common" 
and  by  Proctor  (1992)  as  becoming 
increasingly  rare  on  these  two  islands. 

.N'ogal  was  first  collected  from  Puerto 
Rico  by  Augu  tin  Stahl  around  1865. 
This  collectic  ,  was  from  an  area 
between  Pefiuelas  and  Adjuntas  at  an 
elevation  of  approximately  700  meters 
(2,297  feet).  The  species  was 
subsequently  collected  by  the  German 
botanist  Paul    .ntenis  in  1886  from 
somewhere  near  Adjuntas  (Saltillo)  and 
again  in  1887  near  Utuado  (5ianta  Rosa). 
An  additional  collection  was  made  bv 
Bartolome  Barcela  in  1915  from  an  area 
near  Adjuntas  'Little  et  al.  1974.  Proctor 
1992).  Little  er  aJ  (1974)  stated  the?  the 
species  might  nossibly  be  extinct. 

It  was  not  reported  again  until  1974 
when  it  was  rediscovered  bv  Rov  O. 
Woodbury  from  the  upper  north  slopes 
(an  elevation  r'  1070  meters  (3.510  feet)) 
of  Cerro  La  Sina  de  Calderon.  an  area 
located  near  the  southwest  corner  of  the 
municipality  of  Adjuntas.  A  survey  of 
these  trees  was  made  in  1992  bv 
Salvador  Alemafiy  of  the  US.  Forest 
Ser\ice.  A  total  of  14  individuals  were 
documented,  the  largest  of  which  was 
more  than  20  meters  (66  feet)  in  height 
The  species  has  been  reported  from 
montane  forests  at  elevations  between 
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700  and  1,000  meters  (2,297  and  3,281 
feet)  (Proctor  1992). 

Juglans  jamaicensis  is  a  large  tree 
which  may  reach  up  to  25  meters  (82 
feet)  in  height.  Twigs,  buds,  and  leaf- 
axes  have  minute  rusty  hairs.  The  leaves 
are  alternate  and  compound  and  consist 
of  from  16  to  20  mostly  paired,  nearly 
stalkle'ss  leaflets.  Leaflets  are  from  5.5  to 
9  centimeters  (5.5  to  9  inches)  long  and 
2.2  to  4  centimeters  (0.9  to  16  inches) 
wide,  thin  and  nearly  hairless  except  on 
the  veins  beneath.  Leaflets  are 
lanceolate,  finely  toothed,  long-pointed 
and  rounded,  and  unequal  at  the  base 
Nogal  is  monoecious;  male  and  female 
flowers  are  borne  in  different  clusters  or 
catkins  on  the  same  tree.  Staminate  or 
male  flowers  are  numerous  and  in 
drooping  catkins.  8.8  to  11  centimeters 
(3.5  to  4.3  inches)  long,  borne  on  the 
twigs  of  the  previous  year.  Pistillate  or 
female  flowers  are  several  along  an  axis 
4.4  to  8.8  centimeters  (1.7  to  3.5  inches) 
long,  borne  at  the  ends  of  the  shoots  of 
the  season.  Individual  male  flowers  are 
composed  of  a  6-lobed  calyx  and  many 
stamens.  Female  flowers  are  about  0.5 
centimeters  (0.2  inches)  long,  composed 
of  a  4-toothed  scale  opening  at  one  side 
and  4  sepals.  The  fruit,  a  drupe,  is  a 
walnut  which  is  composed  of  a  blackish 
husk,  a  brown  rough-ridged  hard  shell 
from  1.6  to  2.75  centimeters  (0.6  to  1.1 
inches)  wide  and  one  large,  oily,  edible 
seed  (Little  et  al.  1974.  Proctor  1992). 

Juglans  jamaicensis  may  have  been 
more  widespread  in  Puerto  Rico  in  the 
past,  but  much  of  the  forested  areas  in 
the  central  mountain  region  were  cut  for 
the  planting  of  coffee  The  species, 
possibly  never  a  common  one.  may  also 
have  been  cut  for  the  use  of  its  valuable 
wood  (Little  et  al.  1974)  Today  it  is       -.. 
known  from  only  one  locality  on 
privately-owTied  land  where  it  is 
threatened  by  rural  development  and 
agricultural  activity 

Previous  Federal  Action  / 

Juglans  jamaicensis  was  included 
among  the  plants  being  considered  as  a 
Candidate  for  listing  by  the  Service,  as 
published  in  the  Federal  Register  notice 
of  review  dated  Februarv  21,  1990  (55 
FR  6184)  and  September  31,  1993  (58 
FR  51144).  Juglans  jamaicensis  is 
considered  a  "critical"  plant  species  by 
the  Natural  Heritage  Program  of  the 
Puerto  Rico  Department  of  Natural  and 
Environmental  Resources.  The  Center 
for  Plant  Conservation  (1992)  has 
assigned  the  species  a  Priority  Status  of 
A  (a  species  which  could  possibly  go 
extinct  in  the  wild  in  the  next  5  years). 
A  proposed  rule  to  list  Juglans 
jamaicensis,  published  on  September 
29.  1995  (60  FR  50173),  constituted  the 
final  1-year  finding  for  the  species  in 


accordance  with  section  4(b)(3)(B)(ii)  of 
the  Act. 

The  processing  of  this  final  rule 
conforms  with  the  Servict     final  listing 
priority  guidance  publishf     in  the 
Federal  Register  on  May  .      1996  (61 
FR  24722).  The  guidance  clarifies  the 
order  in  which  the  Service  will  process 
rulemakings  following  two  related 
events — (1)  the  lifting,  on  April  26, 
1996,  of  the  moratorium  on  final  listings 
imposed  on  April  10,  1995  (Public  Law 
104-6),  and  (2)  the  restoration  of 
significant  funding  for  listing  through 
the  passage  of  the  omnibus  budget 
reconciliation  law  on  April  26,  1996, 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  The  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of  the 
outstanding  proposed  listings.  This  final 
rule  falls  under  Tier  2.  At  this  time, 
there  are  no  pending  Tier  1  actions.  In 
the  development  of  this  final  rule,  the 
Service  has  conducted  an  internal 
review  of  all  available  information. 
Based  on  this  review,  the  Service  has 
determined  that  there  is  no  new 
information  that  would  substantatively 
affect  this  listing  decision  and  that 
additional  public  comment  is  not 
warranted. 

Summary  of  Comments  and 
Recommendations 

In  the  September  29,  1995.  proposed 
mle  and  associated  notifications,  all 
mterested  parties  were  requested  to 
submit  factual  reports  of  information 
that  might  contribute  to  the 
""development  of  a  final  rule.  Appropriate 
agencies  of  the  Commonwealth  of 
Puerto  Rico,  Federal  agencies,  scientific 
organizations  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  inviting 
general  pubfic  comment  was  published 
in  the  San  Juan  Star  on  October  27, 
1995,  and  in  El  Nuevo  Dia  on  October 
25,  1995.  Two  letters  of  comment  were 
received,  neither  of  which  opposed  the 
listing.  The  Puerto  Rico  Planning  Board 
did  not  have  comments  on  the  listing 
but  stated  that  they  would  utilize  the 
information  in  the  evaluation  of  projects 
which  might  affect  the  species.  The  U.S. 
Forest  Service,  Institute  of  Tropical 
Forestry  (Institute),  supported  the  fisting 
of  nogal,  stating  that  the  trees  had  not 
reproduced  successfully  recently  but 
had,  in  the  past,  served  as  a  source  for 
seed.  This  seed  source  had  been  used  to 
propagate  seedlings  in  nurseries  of  the 
Puerto  Rico  Department  of  Natural  and 
Environmental  Resources,  the  Puerto 


Rico  Conservation  Trust,  and  the 
Institute.  Concern  was  expressed  that 
this  successful  propagation  effort  not  be 
jeopardized.  A  pubUc  hearing  was 
neither  requested  nor  held. 

The  Service  also  solicited  the  expert 
opinions  of  four  appropriate  and 
independent  speciafists  regarding  the 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to  taxonomy, 
population  models,  and  biological  and 
ecological  information  for  this  species. 
One  response  was  received  and  those 
comments  on  biology  and  propagation 
have  been  incorporated  into  the  final 
rule. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Juglans  jamaicensis  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  Section  4(a)(1)  of 
the  Act  and  regulations  implementing 
the  listing  provisions  of  the  Act  (50  CFR 
part  424)  were  followed.  A  species  may 
be  determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Juglans  jamaicensis  (nogal  or  West 
Indian  walnut)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Juglans  jamaicensis  is  known  only 
from  Cuba,  Hispaniola,  and  Puerto  Rico. 
Available  information  indicates  that  it  is 
rare  on  the  first  two  islands  (CPC  1992, 
Proctor  1992).  In  Puerto  Rico,  it  is 
known  from  only  one  population 
consisting  of  14  individuals  on 
privately-owned  land.  Surrounding 
areas  are  currently  planted  in  coffee. 
The  expansion  of  the  coffee  plantation 
threatens  these  trees,  particulary 
because  the  tendency  to  plant  "sun 
coffee"  is  increasing  and  in  such 
plantations  all  shade  trees  are 
eliminated.  Located  in  a  rural  area, 
development  for  housing  may  threaten 
the  species  as  well. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  wood  of  the  species  is  reported  to 
be  good  quality  and  highly  prized,  and 
indeed,  it  is  reported  to  have  been  cut 
in  the  past  for  such  purposes  (Little  et 
al.  1974). 

C.  Disease  or  Predation 

Disease  and  predation  have  not  been 
documented  as  factors  in  the  decline  of 
this  species. 


UMI 
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D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Commonwealth  of  Puerto  Rico 
has  adopted  a  regulation  that  recognizes 
and  provides  protection  for  certain 
Commonwealth  listed  species. 

However,  Juglans  jamaicensis  is  not 
yet  on  the  Commonwealth  hst.  Federal 
listing  would  provide  immediate 
protection  under  the  Act,  and  by  virtue 
of  an  existing  section  6  Cooperative 
Agreement  with  the  Commonwealth, 
hsting  will  also  assure  the  addition  of 
this  species  to  the  Commonwealth  hst 
and  enhance  possibilities  for  funding 
needed  research. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

One  of  the  most  important  factors 
affecting  the  continued  survival  of  this 
species  is  its  limited  distribution. 
Because  so  few  individuals  are  known 
to  occur  in  a  limited  area,  the  risk  of 
extinction  is  extremely  high. 
Catastrophic  natural  events,  such  as  the 
passing  of  Hurricane  Hugo  in  1989,  may 
dramatically  affect  forest  species 
composition  and  structure,  felling  large 
trees  and  creating  niunerous  canopy 
gaps. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Juglans 
jamaicensis  as  endangered.  The  species 
is  known  from  only  one  locality  in 
Puerto  Rico.  Deforestation  for  rural  and 
agricultural  development  are  imminent 
threats  to  the  survival  of  the  species. 
Therefore,  endangered  rather  than 
threatened  status  seems  an  accurate 
assessment  of  the  species'  condition. 
The  reasons  for  not  proposing  critical 
habitat  for  these  species  are  discussed 
below  in  the  "Critical  Habitat"  section. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 


which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regulations 
require  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Juglans  jamaicensis.  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  the  designation  of  critical  habitat  is 
not  prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  number  of  individuals  of  juglans 
jamaicensis  is  sufficiently  small  and 
vandaUsm  and  collection  could 
seriously  affect  the  survival  of  the 
species.  The  wood  of  the  species  has 
been  described  as  "highly  prized"  and 
cutting  for  timber  has  been  identified  as 
a  factor  affecting  the  species  in  the  past. 
Publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  would  increase  the  likelihood 
of  such  activities.  The  Service  believes 
that  Federal  involvement  in  the  areas 
where  these  plants  occur  can  be 
identified  without  the  designation  of 
critical  habitat.  All  involved  parties  and 
landowTiers  have  been  notified  of  the 
location  and  importance  of  protecting 
these  species'  habitat.  Protection  of 
these  species'  habitat  will  also  be 
addressed  through  the  recoverv'  process 
and  through  the  section  7  jeopardv 
standard.  The  precarious  status  of 
juglans  jamaicensis  necessitates 
identical  thresholds  for  determining 
adverse  modification  of  critical  habitat 
and  jeopardizing  the  continued 
existence  of  the  species.  Therefore,  no 
additional  protection  from  designating 
critical  habitat  would  occur  for  this 
species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  bv 
Federal,  Commonwealth,  and  private 
agencies,  groups  and  individuals.  The 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
Commonwealth,  and  requires  that 
recovery  actions  be  carried  out  for  all 


listed  species.  Such  actions  aie  initiated 
by  the  Service  following  hsting.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  fisted  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  fisted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  rr  .dify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  fisted 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Ser\'ice.  No  critical  habitat  is  being 
proposed  for  this  species,  as  discussed 
above.  Federal  involvement  mav  be 
through  the  use  of  Federal  funding  for 
rural  housing  and  development  (for 
example,  the  Rural  Economic  and 
Community  Development  or  Housing 
and  Urban  Development)  or  Federal 
activities  or  authorizations  (for  example, 
U.S.  Forest  Service  for  forest 
management  practices  on  private  lands). 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  I'nited  States  to 
import  or  export  any  endangered  plant 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  sell  or  offer  it  for  sale  in 
interstate  or  foreign  commerce,  or 
remove  and  reduce  to  possession  the 
species  from  areas  under  Federal 
jurisdiction.  In  addition,  for  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  on 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up.  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  anv 
Commonwealth  law  or  regulation, 
including  Comm   nwealth  criminal 
trespass  law.  Certain  exceptions  can 
apply  to  agents  of  the  Service  and 
Commonwealth  conservation  agencies. 
The  Act  and  50  CFR  17  62  and  17,63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  species 
under  certain  circumstances.  It  is 
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anticipated  that  Tew  trade  pennits  for 
this  species  will  ever  be  sought  or 
issued,  since  the  species  is  not  known 
to  be  in  cultivation  and  is  uncommon  in 
the  wild. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
)uly  1,  1994  (59  FR  34272)  to  identify 
to  the  maximum  extent  practicable 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  at  the  time  of  listing  The  intent  of 
this  policy  is  to  increase  public 
awareness  of  the  effect  of  listing  on 
proposed  or  ongoing  activities.  The  only 
kjiown  population  of  luglans 
jamaicensis  is  located  on  privately- 
owned  land.  Since  there  is  no  Federal 
ownership,  and  the  species  is  not 
currently  in  trade,  the  only  potential  ' 
section  9  involvement  would  rt^late  to 
removing  or  damaging  the  plant  in 
knowing  violation  of  Commonwealth 
law,  or  in  knowing  violation  of 
Commonwealth  criminal  trespass  law. 
Section  15.0Ub)  of  the  Commonwealth 
"Regulation  to  Govern  the  Management 
of  Threatened  and  Endangered  Species 
in  the  Commonwealth  of  Puerto  Rico" 
states:  "It  is  illegal  to  take,  cut,  mutilate. 
uproot,  bum  or  excavate  any 
endangered  plant  species  or  part  thereof 
within  the  jurisdiction  of  the 
Commonwealth  of  Puerto  Rico   '  The 
Service  is  not  aware  of  any  otherwise 
lawful  activities  being  conducted  or 
proposed  by  the  public  that  will  be 
affected  by  this  listing  and  result  in  a 
violation  of  section  9 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Services  Caribbean 


Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
listed  species  and  inquiries  regarding 
prohibitions  and  permits  should  be 
addressed  to  the  US  Fish  and  Wildlife 
Ser\'ice.  Ecological  Services  (TE),  1875 
Century  Boulevard,  Atlanta,  Georgia 
30345-3301  (404/679-7313). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25.  1983  148  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements  This  rulemaking  was  not 
subject  to  review  bv  the  Office  of 
Management  and  Budget  under 
E.xecutive  Order  12866. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOW^ERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

§17.12    Endangered  and  ttireatened  plants. 

***** 

(h)  *  *  • 


Speaes 


Saentific  name 


Comnxjn  name 


Histonc  range 


Family 


Status 


When  listed 


Critical 
habitat 


Special 
rules 


Flowering  Plants 


Jugians  jamwcensis 


Nogal  Of  West  Indian 
walnut. 


U.S.A.  (PR),  Cuba, 
Hispanida. 


Juglanda- 
ceae 


603 


NA 


NA 


UMI 


Dated:  November  26.  1996 
lohn  G.  Rogers, 

Acting  Director,  Fish  and  \Vi!d!ife  Service. 
(FR  Doc.  97-770  Filed  1-10-97:  845  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFR  Parts  213  and  338 
RIN  3206-AG21 

Summer  Employment 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule  with  request  for 

comnients. 


SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  proposing  to 
eliminate  regulations  that  refer  to 
"summer  employment"  as  a  separate 
program.  The  proposed  change  is  part  of 
OPM  efforts  to  eliminate  unnecessary 
appointing  authorities.  Agencies  would 
use  temporary  limited  appointments  or 
student  temporary  appointments,  as 
appropriate,  to  appoint  individuals 
during  the  "summer  months." 
DATES:  Comments  must  be  received  on 
or  before  February  12,  1997. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Mary  Lou  Lindholm, 
Associate  Director  for  Employment, 
Office  of  Personnel  Management.  Room 
6F08,  1900  E  Street  N\V.,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Jacobs  on  (202)  606-0830.  TDD 
(202)  606-002.3,  or  FAX  (202)  606-2329. 
SUPPLEMENTARY  INFORMATION:  As 
recommeaded  by  the  National 
Performance  Review  (NPR),  OPM 
abolished  the  Federal  Personnel  Manual 
which  contained  detailed  hiring 
guidance  for  the  summer  employment 
program.  The  NPR  also  recommended 
OPM  reduce  the  number  of  Federal 
hiring  authorities  and  decentralize 
many  personnel  decisions.  As  a  result, 
OPM  revised  the  regulations  on 
temporary  employment  and  streamlined 
the  student  employment  programs  to 
give  more  flexibility  in  the  hiring 
process.  Under  the  proposed 
elimination  of  the  summer  employment 
program,  agencies  would  fill  time- 
limited  appointments  that  occur  during 
the  summer  months  by  using  either  the 


temporary  appointing  authority  in  parts 
316  and  333  or  the  student  temporary 
appointment  in  parts  213  and  302.  as 
appropriate.  The  proposal  would 
remove  the  restrictions  on  the  time 
period  during  which  "summer" 
appointments  can  be  made. 

Individuals  appointed,  including 
those  appointed  during  the  summer 
months,  under  §316.402  of  this  chapter 
may  be  reappointed  under  the 
conditions  .set  forih  in  §  316.402(h)[3) — 
noncompetitive  temporary  limited 
appointments  and  §  316.401(d)— 
execeptions  to  the  general  time  limits  on 
making  temporary  appointments. 
However,  students  appointed  under  the 
student  temporary  employment  program 
(.5  CFR  213.3202)  are  not  subject  to  the 
time  limits  in  paris  316  or  213.  or  the 
reappointment  procedures  in  part  316. 
.■\gencies  may  reappoint  these  students 
at  any  time,  as  appropriate. 

Eliminating  the  separate  summer 
program  would  remove  the  specific 
restrictions  on  the  employment  of  sons 
and  daughters.  However,  rules 
prohibiting  nepotism  in  part  310 
continue  in  full  force. 

Also,  the  proposal  would  require 
applicants  to  pass  any  written  test 
required  by  the  competitive  service 
qualification  standards.  However, 
students  hired  under  excepted 
appointments  would  not  be  required  to 
pass  a  written  e.xaminafion. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because  the 
regulations  apply  only  to  appointment 
procedures  for  certain  employees  in 
Federal  agencies. 

List  of  Subjects  in  5  CFR  Parts  213  and 
338 

Government  employees.  Reporting 
and  recordkeeping  requirements. 

IS.  Office  of  Personnel  Management. 
lames  B.  King. 

Director 

Accordingly.  OPM  proposes  to  amend 
5  CFR  parts  213  and  338  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 
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Authority:  5  l'  S  C.  3301  and  3302.  E.O. 
10577.  3  CFR  1954-1958  Ckimp..  p.  218; 
§  213.101  also  issued  under  5  U  S.C.  2103: 
§  213.3102  also  issued  under  5  L.S.C.  3301 
3302.  3307,  8337(h),  8456:  E.O.  12364.  47  FR 
22931.  3  CFR  1982  Comp..  p.  185;  and  38 
I'. S.C  4301  et  seq 

§213.3101     [Amended] 

2.  In§213.3ini.  paragraphs  (b) 
IResened]  through  ifl  are  removed  and 
the  paragraph  designation  in  paragraph 
(a)  is  removed. 

PART  338— QUALIFICATION 
REQUIREMENTS  (GENERAL) 

3.  The  authoril\  citation  for  part  338 
continues  to  read  as  follows: 

.Authority:  S  l    S  C,  3301.  3302;  E.O.  10577, 

3  CFK  19.S4-S8Comp..  p.  218. 

Subpart  B — [Reserved] 

4.  in  part  338,  subpan  H  •,  onsi^ting  of 
§338.202.  is  removed  and  rest^rxeu. 

IFR  Doc.  97-699  Filed  1-10-97;  8:45  am] 

BILUNG  CODE  6325-:i-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-101-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  Series  Airplanes 

AGENCY:  Federal  .'Aviation 

Administration.  DOT 

ACTION:  Notice  of  proposed  .nilemaking 

(NPRM), 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  .Mrbus  Model  .\300  series 
airplanes.  This  proposal  would  require 
repetitive  checks  and  testing  of  certain 
equipment  that  regulates  the  flow  of  fuel 
from  wing  tank  2A  to  the  number  2 
engine.  This  proposal  also  would 
require  replacement  of  this  equipment 
with  equipment  that  has  been  designed 
to  prevent  incorrect  installation:  this 
replacement  would  be  terminating 
action  for  the  repetitive  equipment 
checks  and  tests.  This  propos<il  is 
prompted  bv  reports  indicating  that  the 
incorrect  installation  of  this  equipment 
has  caused  the  tlisht  crew  to  shut  off. 


1696 


Federal  Register  /  Vol.  62,  No.  8  /  Monday.  January  13,  1997  /  Proposed  Rules 


rather  than  open,  certain  valves  that 
regulate  the  flow  of  fuel  from  between 
this  tank  and  engine.  The  actions 
specified  h\  the  proposed  .\D  are 
intended  to  detect  and  rei;tify  incorrect 
installations,  which  could  result  in  the 
flight  crew  inadvertently  shutting  off  the 
flow  of  fuel  to  the  engine,  and 
consequent  engine  failure  during  flight. 
DATES:  Comments  must  be  received  by 
Februarv'  24.  1997. 
ADDRESSES:  .Submit  comments  in 
triplicate  to  the  Federal  .■\viation 
.^dmmistration  (FAA).  Transport 
.•\irplane  Directorate.  ANM-103. 
.Attention:  Rules  Docket  No.  9fi-NM- 
101-AD,  1601  Lind  Avenue.  S\V.. 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9;()()  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
tlie  proposed  rule  may  be  obtained  from 
.\irt5us  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Biagnac  Cedex,  F'rance. 
This  information  may  be  examined  at 
the  FAx-\.  Transport  .Airplane 
Directorate,  1601  Lind  Avenue.  S\V.. 
Renton.  Washington, 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman.  Aerospa(.e  Engineer. 
Standardization  Branch.  ANM-113, 
FA.A.  Transport  .Xirplane  Directorate, 
1601  Lind  ,\venue,  SW  ,  Renton. 
Washington  98055-4056:  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  b\  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  .\\\  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  receiv  ed 

Comments  are  specific  allv  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  .Ml  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  .A  report 
summarizing  each  F.A.A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-lOl-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  c:opy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
9f>-NM-101-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  1'  Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
A300  series  airplanes.  The  DGAC 
advises  that  it  has  received  reports 
indicating  that  the  number  2  engine  on 
some  airplanes  had  failed  because  fuel 
from  wing  tank  2A  was  not  reaching  this 
engine.  Subsequent  investigation 
detected  the  presence  of  a  loose  control 
knob  for  the  isolation  valve  switch  that 
controls  the  flow  of  fuel  between  this 
wing  tank  and  engine,  and  it  was 
determined  that  the  knob  had  been 
incorrectly  installed.  Consequently. 
when  the  control  knob  was  turned  to  the 
"open"  position,  it  was,  in  fact,  closed, 
thereby  cutting  off  the  fuel  supply  to  the 
engine.  This  condition,  if  not  corrected. 
could  result  in  the  flight  i:rew 
inadvertently  shutting  off  the  supply  of 
fuel  to  this  engine,  and  consequent 
failure  of  this  engine  during  flight. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  A300  All  Operator 
Telex  (AOT)  28-03,  dated  June  6,  1991, 
which  describes  procedures  for 
conducting  a  physical  check  of  the 
control  knobs  for  the  isolation  valve  and 
crossfeed  valve  control  unit  5QB,  which 
is  located  on  fuel  panel  52  VU  in  the 
cockpit;  and  procedures  for  testing  this 
control  unit  to  determine  if  the  control 
knob  settings  are  correct. 

The  DGAC  classified  this  AOT  as 
mandatory  and  issued  airworthiness 
directive  (C/N)  91-173-126(8)  Rl,  dated 
February  19,  1992,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

Airbus  also  has  issued  Service 
Bulletin  A300-28-055,  Revision  3, 
dated  December  19.  1901.  as  amended 
by  Service  Bulletin  Change  Notice  3. A., 
dated  March  16. 1992.  This  service 
bulletin  describes  prcx;edures  for 
replacing  the  isolation  valve  and 
crossfeed  valve  control  unit  .5QB  with  a 


modified  control  unit.  This  replacement 
is  intended  to  make  it  impossible  to 
incorrectly  install  this  control  unit. 

Airbus  also  has  issued  Service 
Bulletin  A300-28-0061,  Revision  1, 
dated  March  14,  1992,  which  describes 
procedures  for  replacing  the  control 
knobs  on  the  isolation  valve  and 
crossfeed  valve  control  unit  5QB  with 
new  knobs.  The  replacement  knobs  are 
designed  so  that  they  can  only  be 
in,stalled  the  correct  way. 

Note:  The  .Airbus  service  bulletins 
reference  the  following  service  bulletins, 
issued  by  L'equipmcnt  et  La  Construction 
Electrique  (ECE),  as  additional  sources  ot 
procedural  service  information  for 
performing  these  actions: 


ECE  Service  Bulletin 
Number 


Date 


28-191 
28-195 
28-196 
28-228 


July  26,  1982. 
August  31,  1983. 
August  31,  1983. 
November  1,  1991. 


The  DGAC  classified  the  ,A.irbus 
service  bulletins  as  optional: 
accomplishment  of  the  procedures 
described  in  these  service  bulletins, 
however,  would  terminate  the  repetitive 
equipment  c;hecks  and  tests,  required  by 
French  CN  91-173-126(8)  Rl. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airv\orthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  checks  of  the  control  knobs  on 
csolation  valve  and  crossfeed  valve 
control  unit  5QB;  and  repetitive  tests  of 
this  control  unit.  As  terminating  action 
for  these  repetitive  checks  and  tests, 
operators  would  be  required  to  replace 
these  knobs  and  this  control  unit  with 
knobs  and  a  control  unit  that  have  been 
modified.  These  modified  items  prevent 
the  knobs  and  control  unit  from  being 
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installed  incorrectly.  The  actions  would 
be  required  lo  be  accomplished  in 
accordance  with  the  service  documents 
described  previously. 

Differences  Between  the  Proposed  Rule 
and  the  French  CN 

Operators  should  note  that,  while  the 
proposed  AD  would  require  the 
replacement  of  the  control  knobs  on  the 
isolation  valve  and  crossfeed  valve 
control  unit  with  modified  units,  the 
French  DGAC.  as  iterated  in  its  CN  91- 
173-126(B)  Rl,  has  provided  for  this 
replacement  onlv  as  an  optional  action. 
Both  the  F,\A  and  the  DGAC  agree, 
however,  that  accomplishment  of  the 
replacement  would  terminate  the 
requirements  for  repetitive  checks  and 
tests  of  this  equipment. 

In  proposing  to  mandate  these 
replacement  actions,  the  FAA  considers 
that,  unless  the  equipment  is  replaced 
with  the  modified  equipment,  the 
possibility  of  incorrect  installation  will 
always  exist  whenever  normal 
maintenance  is  performed.  The  FAA  has 
determined  that  long-term  continued 
operational  safety  will  be  better  assured 
by  modifications  or  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  checks  or  te.sts.  Long- 
term  checks  or  tests  may  not  provide  the 
degree  of  safety  assurance  necessary  for 
the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  repetitive  checks  and  tests, 
has  led  the  FAA  to  consider  placing  less 
emphasis  on  special  procedures  and 
more  emphasis  on  design 
improvements.  The  proposed 
replacement  requirement  is  in 
consonance  with  these  considerations. 

Cost  Impact 

The  FAA  estimates  that  13  Airbus    ' 
Model  A300  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  each 
proposed  check  and  test  cycle,  at  an 
average  labor  rate  of  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  requirement  on  U.S. 
operators  is  estimated  to  be  S780.  or  S60 
per  airplane,  per  check/test  cycle. 

It  would  take  approximatelv  1  work 
hour  per  airplane  to  accomplish  the 
proposed  replacement  of  the  control 
knobs  and  control  unit,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  Si. 043  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  replacement  action  on 
U.S.  operators  is  estimated  to  be 
S14.339,  or  $1,103  per  airplane, 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  fl) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulator>'  Policies  and  Procedures  (44 
FR  11034!  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatorv-  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
.safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  ior  part  39 
continues  to  read  as  follows: 

.Authority;  49  l'..S,(:    lOBfg)   4011,^.44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  96-\M-101-.'\D 

Applicubihtv  Model  AMH)  series  airplanes, 
as  listed  in  the  .Airbus  ser\ic:e  doi  urnents 
referenced  in  paragraphs  (a),  ib).  and  (c)  of 
tills  AD;  certificated  in  any  category. 

Note  1;  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subiect  to  the  requirements  of  this 
AD  For  airplanes  that  have  been  modified 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner.'ojxrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  .'KD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it.     . 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  flight  crew  from 
inadvertently  shutting  off  the  flow  of  fuel 
from  wing  tank  2A  to  the  number  2  engine, 
due  to  the  incorrect  installation  of  the 
isolation  valve  and  crossfeed  valve  control 
unit  5QB.  and  the  consequent  failure  of  the 
engine,  accomplish  the  following: 

(a)  For  airplanes  listed  in  Airbus  A300  All 
Operator  Telex  (AOT)  28-03.  dated  June  6, 

7  991;  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  check  and  functional 
test  of  the  control  knob  configurations  for  the 
isolation  valve  and  crossfeed  valve  control 
unit  5QB,  in  accordance  with  Airbus  AOT 
28-03.  dated  June  6,  1991. 

(1)  Repeat  the  check  and  test  thereafter  at 
intervals  not  to  exceed  500  hours  time-in- 
service,  and  prior  to  further  flight  after  any 
maintenance  action  is  performed  on  the 
control  unit. 

(2)  Any  unit  that  does  not  successfully  pass 
the  check/functional  test,  must  be  repaired  or 
otherwise  rectified  prior  to  further  flight,  in 
accordance  with  the  AOT. 

(b)  For  airplanes  listed  in  Airbus  Ser\ice 
Bulletin  A300-28-055.  Revision  3.  dated 
December  19.  1991.  as  amended  by  Service 
Bulletin  Change  Notice  3.A  .  dated  March  16. 
1992:  Within  2  years  after  the  effective  dale 
of  this  AD.  replace  the  crossfeed  and 
isolation  valve  control  unit  5QB  with  a 
modified  unit,  in  accordanre  .Airbus  Service 
Bulletin  A30(>-28-055.  Revision  3.  dated 
December  19,  1991 ,  as  amended  by  Service 
Bulletin  Change  Notice  3. A. 

Note  2:  Airbus  Service  Bulletin  A30O-28- 
055.  Revision  3.  references  L'equipment  et  La 
Construction  Electrique  (ECE)  Service 
Bulletins  28-195  and  28-196.  both  dated 
August  31.  1983.  as  additional  sources  of 
procedural  information  for  replacement  of 
the  control  unit. 

(c)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A300-2 8-006 1 .  Revision  1.  dated 
March  14.  1992:  Within  2  years  after  the 
effective  date  of  this  AD.  replace  the  control 
knobs  on  the  crossfeed  and  isolation  valve 
control  unit  5QB  with  new  knobs,  in 
accordance  with  Airbus  Service  Bulletin 
A300-28-0061.  Revision  1,  dated  March  14, 
1992. 

Note  3:  Airbus  Service  Bulletin  A30O-28- 
0061.  Revision  1.  references  ECE  Service 
Bulletins  28-191.  dated  July  26,  1982.  and 
28-228.  dated  November  1.  1991.  as 
additional  sources  of  procedural  information 
for  replacement  of  the  control  knobs. 

(d)  Accomplishment  of  both  of  the 
replacements  specified  in  paragraphs  (b)  and 
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(c)  of  this  AD  constitutes  terminating  action 
for  the  repetitive  checks  and  tests  required  bv 
paragraph  (a)  of  this  .AD 

(e)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  tim.c  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  .ANM-u;).  ¥.\.\. 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  .Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  A.\M-n.) 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
AN.M-lli 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 

fi,  1947 

S.  R.  Miller. 

Artmg  Sfiinager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Do*    97-682  Filed  1-10-97;  8:45  ami 
BILUNG  COOC  4910-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  96-ASO-40) 

Proposed  Amendment  to  Class  D  and 
E2  Airspace;  Orlando,  FL 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Cllass  D  and  E2  surface  area 
airspace  at  Orlando,  FL.  A  GPS  RWY  7 
and  a  CiPS  RWY  2.t  Standard  Instrument 
Approae:h  Proc:edun;s  (SIAP's)  have 
been  developed  for  the  Orlando 
Executive  .Mrport  Additional 
controlled  airspace  extending  upward 
from  the  surface  is  needed  to 
accommodate  these  SIAP's  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport. 

DATES:  Comments  must  be  received  on 

or  before  February  16,  1997. 

ADDRESSES:  Send  comments  on  the 
proposed  in  triplicate  to:  Federal 
Aviation  Administration.  Docket  No. 
96-.-\SO— 4U.  Manager,  Operations 
Branch,  ASO-.5;iU,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337.  telephone  (404)  305- 
5586. 


FOR  FURTHER  INFORMATION  CONTACT: 

Benny  L.  McGlamery.  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636,  Atlanta.  Georgia  30320; 
telephone  (404)  305-5370. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  date,  views 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  96-ASO-40  "  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received   All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  550.  1701  Columbia 
Avenue.  College  Park.  Georgia  30337. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  F.A.A 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
Operations  Branch.  ASO-530,  Air 
Traffic  Division.  P.O.  Box  20636, 
Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  D  and  E2  surface  area 
airspace  at  Orlando,  FL.  to 
accommodate  a  GPS  RWY  7  and  a  GPS 
RWY  25  SIAP's  for  the  Orlando 
Executive  Airport.  Additional 
controlled  airspace  extending  upward 
from  the  surface  is  needed  to 
accommodate  these  SIAP's  and  for  IFR 
operations  at  the  airport.  Class  D 
airspace  designations  and  Class  E 
airspace  designations  for  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraphs 
5000  and  6002,  respectively,  of  FAA 
Order  7400. 9D,  dated  September  4, 
1996,  and  effective  September  16,  1996, 
which  are  incorporated  by  reference  in 
14  CFR  71.1  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
urfder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

# 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows:  " 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  L  .S  C.  lOb(g).  40103.  401 13, 
40120;  E.O.  10854.  24  FR  9565,  3  CTR,  1959- 
1963  Clomp.,  p  389:  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  b\  reference  in 
14  CFR  71.1  of  Federal  Aviation 
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Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  5000     Class  D  airspace. 


ASO  FL  D  Orlando,  FL  [Revisedl 

Orlando  Executive  Airport.  FL 

(lat.  28°32-44"  N.  long.  81'=19'58"  VV) 
Orlando  VORTAC 

(lat,  28°32'34".  N  long.  81°20'06"  W) 
That  airspace  extending  upward  fnim  the 
surface  to  but  not  including  1.500  feet  MSL 
within  a  4.2-mile  radius  of  Orlando 
Executive  Airport  and  within  3,6  miles  each 
side  of  Orlando  VORTAC  254=  radial 
extending  from  4.2-mile  radius  to  8.1  miles 
west  of  the  VORTAC;  excluding  that  portion 
within  the  Olando.  FL.  Class  B  airspace  area 
This  Class  D  airspace  area  is  effecti\'r  during 
the  da\'s  and  times  established  in  ad\'ance  b\ 
a  Notice  to  Airmen.  The  effective  davs  and 
times  will  thereafter  be  continuoush- 
published  in  the  Airport/Facility  Directory. 
***** 

Paragraph  6002     Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

***** 

ASO  FL  E2  Orlando,  FL  [Revised] 

Orlando  Executive  .Mrpnrl.  FL 

(lat,  28=32'44"  N.  long.  HnQ'SS"  W) 
Orlando  VORTAC 

(lat.  28°32'34".  N  long  81°20O6"W) 
Within  a  4  2-mile  radius  of  Orlando 
Executive  .Airport  and  within  3  b  miles  each 
side  fif  Orlando  VORTAC  254"  .--adial 
extending  from  4,2-milp  radius  to  8  1  miles 
west  of  the  VCJRT.AC;  excluding  that  portion 
within  the  Orlando.  FL.  Class  B  airspace  area. 
This  Class  E  airspace  area  is  effective  during 
the  days  and  times  established  in  advance  b\- 
a  Notice  to  .Airmen.  The  effective  davs  and 
times  will  thereafter  be  continuouslv 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  College  Park.  Georgia,  on 
December  23.  1996. 
Lacy  E.  Wright, 

Acting  Miinugtr.  Air  Traffic  Division. 
Southern  Region. 

[FR  Doi     47-786  Filed  1-10-97;  8;45  am| 
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14CFRPart71 

[Airspace  Docket  No.  95-ASO-39] 

Proposed  Amendment  to  Class  D  and 
E2  Airspace;  Gainesville,  FL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT, 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Class  D.  p;2  and  E4  surface  area 
airspace  at  Gainesville,  FL.  A  GPS  RWY 
6  and  a  GPS  RWY  24  Standard 


Instrument  Approach  Procedures 
(SlAPs)  have  been  developed  for  the 
Gainesville  Regional  Airpnn.  Additional 
controlled  airspace  extending  upward 
from  the  surface  is  needed  to 
accommodate  these  SlAP's  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport. 

DATES:  Comments  must  be  received  on 
or  before  Februarv  16,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
.'\viation  Administration,  Docket  No. 
96-ASO-39.  Manager,  Operations 
Branch,  ASO-530.  P.O.  Box  206.36. 
Atlanta.  Georgia  30320, 

The  official  docket  may  be  examined 
by  the  Office  of  the  .Assistant  Chief 
Counsel  for  Southern  Region,  Room  5,50. 
1701  Columbia  Avenue.  College  Park. 
Georgia  30337.  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery.  Operation 
Branch,  Air  Traffic  Division.  Federal 
.Aviation  Administration,  P  O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  mav  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  spe<:ifically  invited  on  the  overall 
regulatory .  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identifv  the 
airspace  docket  and  be  submitted  in 
triplicate  in  the  address  listed  above. 
Comments  wishing  the  FAA  to 
a(. knowledge  receipt  of  their  comments 
on  this  notice  must  submit  witli  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspat^  Docket  No.  96-,ASO-3fl,"  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  recei\ed  l)efore  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  mav  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  550.  1701  Columbia 
Avenue.  College  Park,  Georgia  30337. 
both  before  and  after  the  closing  date  for 


comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  ?VPRMs 

.A.ny  person  may  obtain  a  copv  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  -Administration.  Manager, 
Operations  Branch.  ASO-530,  Air 
Traffic  Division,  P.O.Box  20636.  Atlanta 
Georgia  30320  Communications  must 
identify  the  notice  number  ol  this 
NPRM  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copv  of 
.Advisorv  Circular  No,  11-2.A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Fart  71)  to 
amend  Class  D.  E2  and  E4  surface  area 
airspace  at  Gainesville.  FL  to 
accommodate  a  GPA  RWi  8  and  a  GPS 
R\\'\  24  SIAF's  for  the  Gainesville 
Regional  .Airport   .Additional  controlled 
airspace  extending  upward  from  the 
surface  is  needed  to  accommodate  these 
SIAP's  and  lor  IFR  operations  at  the 
airport  Class  D  airspace  designations, 
Class  E  airspac;e  designations  for 
airspace  areas  designated  as  a  surface 
area  for  an  airport  and  Class  E  airspace 
areas  designated  as  an  extension  to 
Class  D  surface  area  are  published  in 
Paragraphs  5000.  6002  and  6004. 
respectively,  of  F.A.A  Order  7400. 9D, 
dated  September  4,  1996.  and  effective 
September  16,  1996,  which  are 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  Februar\ 
26.  1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  oi  the  Regulatory 
Flexibilitv  Act. 
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List  of  Subjects  in  14  CFR  part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows; 

PART  71-{AMEN0ED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g];  40103.  40113. 
40120;  E.O.  10854.  24  PR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace. 


ASO  PL  D  Gainesville.  FL  [Revised] 

Gainesville  Regional  Airport,  FL 
(lat.  29°41'24"  N,  long.  82°16'18"  W) 

Gainesville  VORTAC 

(lat.  29°34'20".  N  long  82°2r45'  VV) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,700  feet  .MSL 
within  a  4.3-mile  radius  of  Gainesville 
Regional  Airport.  This  Class  D  airspace  area 
is  effective  during  the  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory\ 


Paragraph  6002     Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


ASO  E2  FL  Gainesville,  FL  [Revised] 

Gainesville  Regional  Airport.  FL 
(lat.  29''41'24"N.  long  82°16'18"W) 

Gainesville  VORTAC 

(lat.  29''34'20".  N  long.  82''21'45"W) 

Within  a  4.3-mile  radius  of  Gainesville 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  days  and  times 
established  in  advance  bv  a  .Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6004  Qass  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


ASO  FL  E4  Gainesville.  FL  [Revised] 

Gainesville  Regional  Airport.  FL 
(lat.  29''41'24"  N,  long.  82°16'18"  W) 


Gainesville  VORTAC 

(lat.  29°34  20-,  N  long.  82°2r45"W) 
That  airspace  extending  upward  from  the 
surface  within  1.5  miles  each  side  of  the 
Gainesville  VORTAC  034°  radial,  extending 
from  the  4.3-mile  radius  of  Gainesville 
Regional  Airport  to  2.5  miles  northeast  of  the 
VORT.AC.  This  Class  E  airspace  area  is 
effective  during  the  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         •         •  *         « 

Issued  in  College  Park,  Georgia,  on 
December  23,  1996. 
Lacy  E.  Wright. 

Acting  Manager.  Air  Traffic  Division  Southern 
Region. 

[FR  Doc.  97-785  Filed  1-10-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-208288-80] 
RIN  1545-AP36 

Filing  Requirements  for  Returns 
Claiming  the  Foreign  Tax  Credit 

agency:  Internal  Revenue  Service  (IRS). 
Treasury' 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
proposed  regulation  relating  to  the 
substantiation  requirements  for 
taxpayers  claiming  foreign  tax  credits. 
The  proposed  regulation  is  necessary  to 
provide  guidance  to  U.S.  taxpayers  who 
claim  foreign  tax  credits. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
Apnl  14,  1997. 

ADDRESSES:  Send  Submissions  to: 
CC:DOM:CORP:R  {REG-208288-90), 
room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to; 
CC:DOM:CORP:R  (REG-208288-9G), 
Courier's  Desk,  Internal  Revenue 
Ser\'ice,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  HTTP;//www. irs.ustreas.gov/ 

prod/tax regs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Joan 


Thomsen,  (202)  622-3840  (not  a  toll-free 
call);  concerning  submissions, 
Evangelista  Lee,  (202)  622-7190  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  3,  1988,  the  Internal  Revenue 
Service  issued  a  Notice  (Notice  88-65, 
1988-1  C.B.  552)  which  stated  that 
regulations  would  be  issued  suspending 
portions  of  §1.905-2  of  the  Treasury 
Regulations.  Section  1.905-2  requires 
taxpayers  who  claim  foreign  tax  credits 
to  attach  documents  to  their  returns 
substantiating  the  credits.  The  Notice 
was  issued  in  response  to  problems 
taxpayers  were  experiencing  because 
they  could  not  timely  obtain  and 
prepare  the  necessary  documentation  in 
a  form  suitable  for  submission  with 
their  tax  returns.  The  intent  of  the 
Notice  was  to  advise  taxpayers  that 
Treasury  and  the  IRS  would  issue  a  new 
regulation  that  would  suspend, 
beginning  on  January  1,  1988,  the 
existing  regulation  requiring  the 
submission  of  this  documentation  with 
a  tax  return.  This  new  regulation  has  not 
been  issued.  Instead  of  suspending  the 
relevant  portions  of  the  existing 
regulation.  Treasury  and  the  IRS  now 
have  decided  to  permanently  eliminate 
the  requirement  that  documentation  be 
submitted  with  the  tax  return,  effective 
January  1, 1988. 

Explanation  of  Provisions 

§1.905-2(aj(l).  1.905-2(b)  (1)  and  (2), 
and  1.905-2[c) 

Sections  1.905-2(a)(l),  1.905-2fb)  (1) 
and  (2),  and  1.905-2(c)  are  unchanged 
from  the  final  regulations. 

§1.905-2  (a)(2) 

Under  §  1.905-2(a)(2),  taxpayers 
generally  are  required  to  attach  to  their 
income  tax  returns  either  (1)  the  receipt 
for  the  foreign  tax  payment,  or  (2)  a 
foreign  tax  return  for  accrued  foreign 
taxes.  Proposed  §  1.905-2(a)(2)  removes 
the  requirement  that  the  dociunentation 
must  be  attached  to  the  income  tax 
return. 

The  proposed  regulation  now 
provides  that  such  evidence  of  foreign 
taxes  must  be  presented  to  the  district 
director  upon  request. 

§1.905-2  (b)(3) 

Section  1.905-2(b)(3)  addresses  issues 
for  taxes  withheld  at  the  source.  The 
section  allows  the  district  director  to 
accept  secondary  evidence  of  such 
withholding.  The  proposed  regulation 
clarifies  that  evidence  of  a  tax  withheld 
at  the  source  and  the  amount  withheld 
is  only  sufficient  for  an  interim  credit. 
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Upon  request  of  the  district  director, 
taxpayers  must  provide  evidence,  as 
provided  in  §  1.905-2(a)(2),  that  the  tax 
withheld  was  actually  paid  to  the 
foreign  country.  Although  this 
regulation  will  be  effective  on  the  date 
that  is  30  days  after  the  date  the  final 
regulation  is  published  in  the  Federal 
Register,  it  reflects  an  IRS  requirement 
upheld  as  a  reasonable  interpretation  of 
current  law  by  the  Tax  Court  and  the 
Court  of  Appeals  for  the  Seventh  Circuit 
in  Continental  Illinois  Corp.  v. 
Commissioner,  T.C.  Memo.  1991-66,  61 
T.C.M.  (CCH)  1916,  1939-42  (1991), 
aff'd  in  part  and  rev'd  in  part,  998  F.2d 
513,  516-17  (7th  Cir.  1993). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedures 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  this  regulation,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  this  proposed  regulation  is 
adopted  as  a  final  regulation, 
consideration  will  be  given  to  any 
comments  that  are  submitted  timely  to 
the  IRS.  All  comments  will  be  available 
for  public  inspection  and  copying.  A 
public  hearing  may  be  scheduled  if 
requested  in  writing  by  any  person  that 
timely  submits  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Joan  Thomsen  of  the  Office  of  the 
Associate  Chief  Counsel  (International). 
IRS. 

However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  26  CFR  part  1  continues  to  read  in 
part  as  follows; 

Authority:  26  U.S.C  7805  '    *    * 

Par.  2.  Section  1.905-2  is  amended 
by: 

1.  Revising  the  second  through  fourth 
sentences  in  paragraph  (a)(2). 

2.  Adding  two  sentences  to  the  end  of 
paragraph  (b)f3). 

The  revision  and  addition  read  as 
follows: 


§1.905-2 
credit. 


Conditions  of  aliowance  of 


(aj  *   •   * 

(2)  •   *   *  Except  where  it  is 
established  to  the  satisfaction  of  the 
district  director  that  if  is  impossible  for 
the  taxpayer  to  furnish  such  evidence, 
the  taxpayer  must  provide  upon  request 
the  receipt  for  each  such  tax  payment  if 
credit  is  sought  for  taxes  already  paid  or 
withheld,  or  the  return  on  which  each 
such  accrued  tax  was  based  if  credit  is 
sought  for  taxes  accrued.  This  receipt  or 
return  must  be  either  the  original,  a 
duplicate  original,  or  a  duly  certified  or 
authenticated  copy.  The  preceding  two 
sentences  are  effective  for  returns  whose 
original  due  date  falls  on  or  af^er 
January  1,  1988.  *   *   * 

(b)  *   '   * 

(3)  *   *   *  Any  foreign  tax  credit 
claimed  for  taxes  withheld  at  the  source 
is  an  interim  credit  and  the  taxpayer 
must  prove  that  any  taxes  withheld  at 
the  source  were  paid  to  the  foreign 
country,  as  required  in  paragraph  (a)  of 
this  section.  The  preceding  sentence  is 
effective  the  date  that  is  30  days  after 
the  date  this  regulation  is  published  in 
the  Federal  Register  as  a  final 
regulation,  however,  for  periods  prior  to 
the  date  that  is  30  days  after  the  date 
this  regulation  is  published  in  the 
Federal  Register  as  a  final  regulation, 
see  Continental  Illinois  Corp.  v. 
Commissioner,  T.C.  Memo.  1991-66,  61 
T.C.M.  (CCH)  1916,  1939-^2  (1991). 
affd  in  part  and  rev'd  in  part,  998  F.2d 
513,  516-17  (7th  Cir.  1993),  wherein  the 
court  upheld  this  rule  as  a  reasonable 
interpretation  of  section  905(b)  of  the 
Internal  Revenue  Code. 
***** 

Margorel  Miiner  Richardson, 

Commissioner  of  Internal  Revenue. 

(PR  Doc.  97-527  Filed  1-10-97;  8:45  ami 
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26  CFR  Part  1 
[REQ-20972»-94] 
RIN  1545-AS94 

Self-Employment  Tax  Treatment  of 
Members  of  Certain  Limited  Liability 
Companies 

AGENCY:  Internal  Revenue  Service  (IRSJ. 

Treasury 

ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  withdraws  the 
notice  of  proposed  rulemaking  relating 
to  the  self-employment  tax  treatment  of 
members  of  certain  limited  liability 
companies  that  was  published  in  the 
Federal  Register  on  Thursday, 
December  29,  1994.  The  proposed 
regulations  sought  to  provide  guidance 
concerning  the  applicability  of  certain 
self-employment  tax  rules  to  certain 
members  of  limited  liability  companies. 
The  IRS  and  Treasury  have  issued  new 
proposed  regulations  that  will  provide 
guidance  on  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Honigman.  (202)  622-3050 

(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 
Background 

On  Thursdny.  December  29,  1994.  the 
IRS  issued  p.opo.sed  regulations  (EE- 
45-94)  relating  to  the  self-employment 
tax  treatment  of  members  of  certain 
limited  liabilit\  companies  (59  FR 
67253).  L'pon  consideration  of  the 
written  comments  received  and  the  oral 
comments  made  at  the  public  hearing 
held  on  June  23.1995.  the  IRS  has 
decided  to  withdraw  those  proposed 
regulations. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Withdrawal  of  Notice  of  Proposed 
Rulemaking 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  the  notice  of  proposed 
rulemaking  tl.dt  was  published  in  the 
Federal  Register  on  Thursday, 
December  29.  1994,  at  59  FR  67253,  is 
withdrawn 

Margaret  Miiner  Richardson, 
Commissioner  of  Internal  Rewnue. 
iFRDcx   97-700  Filo()  1-10-97;  8:45  am! 
BILUNG  CODE  4830-01 -U 
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26  CFR  Part  1 

[REG-209824-06] 
RIN  1545-AU24 

Definition  of  Limited  Partner  for  Self- 
Employment  Tax  Purposes 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SLMMARY:  This  document  contains 
proposed  amendments  to  the 
rev^ulations  relating  to  the  self- 
employment  income  tax  imposed  under 
section  1402  of  the  Internal  Revenue 
Code  of  1986.  These  regulations  permit 
individuals  to  determine  whether  they 
are  limited  partners  for  purposes  of 
section  1402(a)(13),  eliminating  the 
uncertainty  in  calculating  an 
individual's  net  earnings  from  self- 
employment  under  existing  law.  This 
document  also  contains  a  notice  of 
public  hearing  on  the  proposed 
regulations. 

DATES:  Written  comments  must  'ne 
received  by  April  14,  1997  Requests  to 
speak  and  outlines  of  oral  comments  to 
be  discussed  at  the  public  hearing 
scheduled  for  May  21,  1997,  at  10  a.m 
must  be  received  by  April  30,  1997. 
ADDRESSES:  Send  submissions  to: 
CC.DOM:CORP:R  (REC;-209824-96), 
room  5226.  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m  to: 
CC:DOM:C0RP:R  (REC-209824-96), 
Courier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  ,\ venue,  NW, 
Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://wvvw.irs.iistreas.gov/prod/ 

tax rugs/comments  html.  The  public 

hearing  will  be  held  in  the  Auditorium, 
Internal  Revenue  Service  building,  1111 
Ccmstitution  Avenue,  NW.  Washington, 

ix: 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulation,  Robert 
Honigman,  (202)  622-  !050:  concerning 
submissions  and  the  hearing,  Christina 
Vasquez,  (202)  622-6808  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  propo.sed 
.imendments  to  the  Income  Tax 
Kegul.itions  (26  CFR  part  1)  under 


section  1402  of  fhe  Internal  Revenue 
Code  and  replaces  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  December  29,  1994, 
at  59  FR  6725.T,  that  treated  certain 
members  of  a  limited  liability  company 
(LLC)  as  limited  partners  for  .self- 
employment  tax  purposes.  Written 
comments  responding  to  the  propo.sed 
regulations  were  received,  and  a  public 
hearing  was  held  on  June  23,  1995. 

Under  the  1994  proposed  regulations, 
an  individual  owning  an  interest  in  an 
LLC  was  treated  as  a  limited  partner  if 
(1)  the  individual  lacked  the  authority 
to  make  management  decisions 
necessary  to  conduct  the  LLC's  business 
(the  management  test),  and  (2)  the  LLC 
could  have  been  formed  as  a  limited 
partnership  rather  than  an  LLC  in  the 
same  jurisdiction,  and  the  member 
could  have  qualified  as  a  limited  partner 
in  the  limited  partnership  under 
applicable  law  (the  limited  partner 
equivalence  test).  The  intent  of  the  1994 
proposed  regulations  was  to  treat 
owners  of  an  LLC  interest  in  the  same 
manner  as  similarly  situated  partners  in 
a  state  law  partnership. 

Public  comments  on  the  1994 
proposed  regulations  were  mixed.  While 
.some  commentators  were  pleased  with 
the  proposed  regulations  for  attempting 
to  conform  the  treatment  of  LLCs  with 
state  law  partnerships,  others  criticized 
the  1994  proposed  regulations  based  on 
a  variety  of  arguments. 

A  number  of  commentators  discussed 
administrative  and  compliance 
problems  with  the  1994  proposed 
regulations.  For  example,  it  was  noted 
that  both  the  management  test  and  the 
limited  partner  equivalence  test  depend 
upon  legal  or  factual  determinations 
that  may  be  difficult  for  taxpayers  or  the 
IRS  to  make  with  certainty. 

Another  commentator  pointed  out 
that  basing  the  self-employment  tax 
treatment  of  LLC  members  on  state  law 
limited  partnership  rules  would  lead  to 
disparate  treatment  between  members  of 
different  LLCs  with  identical  rights 
based  solely  on  differences  in  the 
limited  partnership  statutes  of  the  states 
in  which  the  members  form  their  LLC. 
For  example.  State  A's  limited 
partnership  act  may  allow  a  limited 
partner  to  participate  in  a  partnership's 
business  while  State  B's  limited 
partnership  act  may  not.  Thus,  an  LLC 
member,  who  is  not  a  manager,  that 
participates  in  the  LLC's  business  would 
be  a  limited  partner  under  the  proposed 
regulations  if  the  LLC  is  formed  in  State 

A,  but  not  if  the  LLC  is  formed  in  State 

B,  Commentators  asserted  that  this 
disparate  treatment  is  inherently  unfair 
for  federal  tax  purposes. 


Some  commentators  argued  for  a 
"material  participation"  test  to 
determine  whether  an  LLC  member's 
distributive  share  is  included  in  the 
individual's  net  earnings  from  self- 
employment.  The  proposed  regulations 
did  not  contain  a  participation  test. 
Commentators  advocating  a 
participation  test  stressed  that  such  a 
lest  would  eliminate  uncertainty 
concerning  many  LLC  members'  limited 
partner  status  and  would  better 
implement  the  self-employment  tax  goal 
of  taxing  compensation  for  services. 

Other  commentators  argued  for  a 
more  uniform  approach,  stating  that  a 
single  tevSt  should  govern  all  business 
entities  i.e.,  partnerships,  LLCs,  LLPs, 
sole  proprietorships,  et  al.)  whose 
members  may  be  subject  to  self- 
employment  tax.  These  commentators 
generally  recognized,  however,  that  a 
change  in  the  treatment  of  a  sole 
proprietorship  cr  an  entity  that  is  not 
characterized  as  a  partnership  for 
federal  tax  purposes  would  be  beyond 
the  scope  of  regulations  to  be  issued 
under  section  1402(a)(13). 

Finally,  some  commentators  focused 
on  whether  the  Service  would  respect 
the  ownership  of  more  than  one  class  of 
partnership  interest  for  self-employn  dnt 
tax  purposes  (bifurcation  of  interests). 
The  proposed  regulations  treated  an 
LLC  member  as  a  limited  partner  with 
respect  to  his  or  her  entire  interest  (if 
the  member  was  not  a  manager  and 
satisfied  the  limited  partner  equivalence 
test),  or  not  at  all  (if  either  the 
management  test  or  limited  partner 
equivalence  test  was  not  satisfied). 
Commentators,  however,  pointed  to  the 
legislative  history  of  section  1402(a)(13) 
to  support  their  argument  that  Congress 
only  intended  to  tax  a  partner's 
distributive  share  attributable  to  a 
general  partner  interest.  Under  this 
argument,  a  partner  that  holds  both  a   , 
general  partner  interest  and  a  limited 
partner  interest  is  only  subject  to  self- 
employment  tax  on  the  distributive 
share  attributable  to  the  partner's 
general  partner  interest.  This  intent  also 
may  be  inferred  from  the  statutory 
language  of  section  1402(a)(13)  that  the 
self-employment  tax  does  not  apply  to 
"*   *   *  the  distributive  share  of  any 
item  of  income  or  loss  of  a  limited 
partner,  as  such  *  *   *."  Based  on  this 
evidence,  these  commentators  reque.sted 
that  the  proposed  regulations  be  revised 
to  allow  the  bifurcation  of  interests  for 
self-employment  tax  purposes. 

After  considering  the  comments 
received,  the  IRS  and  Treasury  have 
decided  to  withdraw  the  1994  notice  of 
proposed  rulemaking  and  to  re-propose 
amendments  to  the  Income  Tax 
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Regulations  (26  CFR  part  1}  under 
section  1402  of  the  Code. 

Explanation  of  Provisions 

The  proposed  regulations  contained 
in  this  document  define  which  partners 
of  a  federal  tax  partnership  are 
considered  limited  partners  for  section 
1402(a)(13)  purposes.  These  proposed 
regulations  apply  to  all  entities 
classified  as  a  partnership  for  federal  tax 
purposes,  regardless  of  the  state  law 
characterization  of  the  entity.  Thus,  the 
same  standards  apply  when  determining 
the  status  of  an  individual  owning  an 
interest  in  a  state  law  limited 
partnership  or  the  status  of  an 
individual  owning  an  interest  in  an 
LLC.  In  order  to  achieve  this  conformity, 
the  proposed  regulations  adopt  an 
approach  which  depends  on  the 
relationship  between  the  partner,  the 
partnership,  and  the  partnership's 
business.  State  law  characterizations  of 
an  individual  as  a  "limited  partner"  or 
otherwise  are  not  determinative. 

Generally,  an  individual  will  be 
treated  as  a  limited  partner  under  the 
proposed  regulations  unless  the 
individual  (1)  has  personal  habihtv  (as 
defined  in  §  301.7701-3(b)(2)(ii)  of  the 
Procedure  and  Administration 
Regulations)  for  the  debts  of  or  claims 
against  the  partnership  by  reason  of 
being  a  partner;  (2)  has  authority  to 
contract  on  behalf  of  the  partnership 
under  the  statute  or  law  pursuant  to 
which  the  partnership  is  organized;  or, 
(3)  participates  in  the  partnership's 
trade  or  business  for  more  than  500 
hours  during  the  taxable  year.  If, 
however,  substantially  all  of  the 
activities  of  a  partnership  involve  the 
performance  of  services  in  the  fields  of 
health,  law,  engineering,  architecture, 
accounting,  actuarial  science,  or 
consulting,  any  individual  who 
provides  services  as  part  of  that  trade  or 
business  will  not  be  considered  a 
limited  partner. 

By  adopting  these  functional  tests,  the 
proposed  regulations  ensure  that 
similarly  situated  individuals  owning 
interests  in  entities  formed  under 
different  statutes  or  in  different 
jurisdictions  will  be  treated  similarly. 
The  need  for  a  functional  approach 
results  not  only  from  the  proliferation  of 
new  business  entities  such  as  LLCs,  but 
also  from  the  evolution  of  state  limited 
partnership  statutes.  When  Congress 
enacted  the  limited  partner  exclusion 
found  in  section  1402(a)(13).  state  laws 
generally  did  not  allow  limited  partners 
to  participate  in  the  partnership's  trade 
or  business  to  the  extent  that  state  laws 
allow  limited  partners  to  participate 
today.  Thus,  even  in  the  case  of  a  state 
law  limited  partnership,  a  functional 


approach  is  necessary  to  ensure  that  the 
self-employment  tax  consequences  to 
similarly  situated  taxpayers  do  not 
differ  depending  upon  where  the 
partnership  organized. 

The  proposed  regulations  allow  an 
individual  who  is  not  a  limited  partner 
for  section  1402(a)(13)  purposes  to 
nonetheless  exclude  from  net  earnings 
from  self-emplo\Tnent  a  portion  of  that 
individual's  distributive  share  if  the 
individual  holds  more  than  one  class  of 
interest  in  the  partnership.  Similarly, 
the  proposed  regulations  permit  an 
individual  that  participates  in  the  trade 
or  business  of  the  partnership  to 
bifurcate  his  or  her  distributive  share  by 
disregarding  guaranteed  payments  for 
services.  In  each  case,  however,  such 
bifurcation  of  interests  is  permitted  only 
to  the  extent  the  individual's 
distributive  share  is  identical  to  the 
distributive  share  of  partners  who 
qualify  as  limited  partners  under  the 
proposed  regulation  (without  regard  to 
the  bifurcation  rules)  and  who  own  a 
substantial  interest  in  the  partnership. 
Together,  these  rules  exclude  from  an 
individual's  net  earnings  from  self- 
employment  amounts  that  are 
demonstrably  returns  on  capital 
invested  in  the  partnership. 

Proposed  EfFective  Date 

These  regulations  are  proposed  to  be 
effective  beginning  with  the  individual's 
first  taxable  year  begirming  on  or  after 
the  date  these  regulations  are  published 
as  final  regulations  in  the  Federal 
Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulaton' 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and,  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory'  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 


available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Wednesday.  May  21.  1997,  at  10  a.m. 
in  the  Auditorium,  Internal  Revenue 
Ser\'ice  building,  1111  Constitution 
Avenue,  NW,  Washington.  EXZ.  Because 
of  access  restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Service  build;. ig  lobby  more  than  15 
minutes  before  the  hearing  starts 

The  rules  of  26  CFR  601,60Ua)(3J 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
wTitten  comments  by  ,^prii  14.  1997  and 
submit  an  outline  of  the  topics  to  be 
discussed  anc.  the  time  to  be  devoted  to 
each  topic  (signed  original  and  eight  (8) 
copies)  by  April  30,  1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

.■\n  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  r»K:eiying  outlines  has 
passed.  Copies  of  the  agenda  wtII  be 
available  free  of  charge  at  the  hearing 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Robert  Honigman  of  the 
office  of  Assistant  Chief  Counsel 
(Passthroughs  s  Special  Industries) 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements 

Proposed  Amendments  to  the 
Regulations 

-Accordingly.  ?6  CFR  part  1  is 
proposed  to  be    mended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

.Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.1402(a)-2  is 

amended  by: 
1.  Revising  the  first  sentence  of 

paragraph  (d) 

2  Removing  the  reference  "section 
702(a)(9)"  in  the  first  sentence  of 
paragraph  (e)  and  adding  "section 
702(a)(8)"  in  its  place, 

3  Revising  the  last  sentence  of 
paragraph  (f) 

4  Revising  paragraphs  (g)  and  (h). 

5.  .Adding  new  paragraphs  (i)  and  (j). 
The  revisions  and  additions  read  as 
follows: 


1704 


Federal  Register  /  Vol.  62.  No.  8  /  Monday,  January  13.  1997  /  Proposed  Rules 


ISS 


$  1 .1 402(a>-2    Computation  of  net  oamlngs 
froin  8*if-«fnp<oyTnent 

•        *        *         •        * 

(d)  *   •   •  Except  as  otherwise 
provided  in  section  1402(a)  and 
paragraph  (g)  of  this  section,  an 
individual's  net  earnings  from  self- 
employment  include  the  individual's 
distributive  share  (whether  or  not 
distributed)  of  income  or  loss  described 
in  section  702(a)(8)  from  any  trade  or 
business  carried  on  by  each  partnership 
of  which  the  individual  is  a  partner 


(f)  *   *   *  For  rules  governing  the 
classification  of  an  organization  as  a 
partnership  or  otherwise,  see 
§§301.7701-1.  301.7701-2.  and 
301.7701-3  of  this  chapter. 

(gj  Distributive  share  of  limited 
partner.  An  individual's  net  earnings 
from  self-employment  do  not  include    . 
the  individual's  distributive  share  of 
income  or  loss  as  a  limited  partner 
described  in  paragraph  (h)  of  this 
section.  However,  guaranteed  payments 
described  in  section  707(c)  made  to  the 
individual  for  services  actually  rendered 
to  or  on  behalf  of  the  partnership 
engaged  in  a  trade  or  business  are 
included  in  the  individual's  net 
earnings  from  self-emplo\Tnent 

(h)  Definition  of  limited  partner — (1) 
In  general.  Solely  for  purposes  of 
section  1402(a)(13)  and  paragraph  (g)  of 
this  section,  an  individual  is  considered 
to  be  a  limited  partner  to  the  extent 
provided  in  paragraphs  (h)(2),  (h)(3), 
(h)(4).  and  (h)(5)  of  this  section. 

(2)  Limited  partner  An  individual  is 
treated  as  a  limited  partner  under  this 
paragraph  (h)(2)  unless  the  individual — 

(i)  Has  personal  liabilitv  (as  defined  in 
§301.7701-3(b)(2)(ii)  of  this  chapter)  for 
the  debts  of  or  claims  against  the 
partnership  by  reason  of  being  a  partner; 

(ii)  Has  authority  (under  the  law  of 
the  jurisdiction  in  which  the 
partnership  is  formed)  to  contract  on 
behalf  of  the  partnership:  or 

(iii)  Participates  in  the  partnership's 
trade  or  business  for  more  than  500 
hours  during  the  partnership's  taxable 
year. 

(3)  Exception  for  holders  of  more  than 
one  class  of  interest  An  individual 
holding  more  than  one  class  of  interest 
in  the  partnership  who  is  not  treated  as 
a  limited  partner  under  paragraph  (h)(2) 
of  this  section  is  treated  as  a  limited 
partner  under  this  paragraph  (h)(3)  with 
respect  to  a  specific  class  of  partnership 
interest  held  by  such  individual  if. 
immediately  after  the  individual 
acquires  that  class  of  interest — 

(i)  Limited  partners  within  the 
meaning  of  paragraph  (h)(2)  of  this 


section  own  a  substantial,  continuing 
interest  in  that  specific  class  of 
partnership  interest;  and, 

(ii)  The  individual's  rights  and  ■ 
obligations  with  respect  to  that  specific 
class  of  interest  are  identical  to  the 
rights  and  obligations  of  that  specific 
class  of  partnership  interest  held  by  the 
limited  partners  described  in  paragraph 
(h)(3)(i)  of  this  section. 

(4)  Exception  for  holders  of  only  one 
class  of  interest.  An  individual  who  is 
not  treated  as  a  limited  partner  under 
paragraph  (h)(2)  of  this  section  solely 
because  that  individual  participates  in 
the  partnership's  trade  or  business  for 
more  than  500  hours  during  the 
partnership's  taxable  year  is  treated  as  a 
limited  partner  under  this  paragraph 
(h)(4)  with  respect  to  the  individual's 
partnership  interest  if.  immediately  after 
the  individual  acquires  that  interest — 

(i)  Limited  partners  within  the 
meaning  of  paragraph  (h)(2)  of  this 
section  own  a  substantial,  continuing 
interest  in  that  specific  class  of 
partnership  interest;  and 

(ii)  The  individual's  rights  and 
obligations  with  respect  to  the  specific 
class  of  interest  are  identical  to  the 
rights  and  obligations  of  the  specific 
class  of  partnership  interest  held  by  the 
limited  partners  described  in  paragraph 
{h)(4)(i)  of  this  section. 

(5)  Exception  for  service  partners  in 
service  partnerships.  An  individual  who 
is  a  service  partner  in  a  service 
partnership  may  not  be  a  limited  partner 
under  paragraphs  (h)(2).  (h)(3).  or  (h)(4) 
of  this  section.  • 

(6)  Additional  definitions.  Solely  for 
purposes  of  this  paragraph  (h) — 

(i)  A  class  of  interest  is  an  interest  that 
grants  the  holder  specific  rights  and 
obligations.  If  a  holder's  rights  and 
obligations  from  an  interest  are  different 
from  another  holder's  rights  and 
obligations,  each  holder's  interest 
belongs  to  a  separate  class  of  interest. 
An  individual  may  hold  more  than  one 
class  of  interest  in  the  same  partnership 
provided  that  each  class  grants  the 
individual  different  rights  or 
obligations.  The  existence  of  a 
guaranteed  payment  described  in 
section  707(c)  made  to  an  individual  for 
services  rendered  to  or  on  behalf  of  a 
partnership,  however,  is  not  a  factor  in 
determining  the  rights  and  obligations 
of  a  class  of  interest. 

(ii)  A  service  partner  is  a  partner  who 
provides  services  to  or  on  behalf  of  the 
service  partnership's  trade  or  business. 
A  partner  is  not  considered  to  be  a 
service  partner  if  that  partner  only 
provides  a  de  minimis  amount  of 
services  to  or  on  behalf  of  the 
partnership. 


(iii)  A  service  partnership  is  a 
partnership  substantially  all  the 
activities  of  which  involve  the 
performance  of  services  in  the  fields  of 
health,  law,  engineering,  architecture, 
accounting,  actuarial  science,  or 
consulting. 

(iv)  A  substantial  interest  in  a  class  of 
interest  is  determined  based  on  all  of  the 
relevant  facts  and  circumstances. 

In  all  cases,  however,  ownership  of  20 
percent  or  more  of  a  specific  class  of   . 
interest  is  considered  substantial. 

(i)  Example.  The  following  example 
illustrates  the  principles  of  paragraphs 
(g)  and  (h)  of  this  section: 

Example,  (i)  A,  B,  and  C  form  LLC,  a 
limited  liability  company,  under  the  laws  of 
State  to  engage  in  a  business  that  is  not  a 
service  partnership  described  in  paragraph 
(h)(6)(iii)  of  this  section.  LLC,  classified  as  a 
partnership  for  federal  tax  purposes,  allocates 
all  items  of  income,  deduction,  and  credit  of 
LLC  to  A,  B,  and  C  in  proportion  to  their 
ownership  of  LLC.  A  and  C  each  contribute 
Six  for  one  LLC  unit.  B  contributes  S2x  for 
two  LLC  units.  Each  LLC  unit  entities  its 
holder  to  receive  25  percent  of  LLC's  tax 
items,  including  profits.  A  does  not  (jerform 
services  for  LLC;  however,  each  year  B 
receives  a  guaranteed  pay-ment  of  S6x  for  600 
hours  of  services  rendered  to  LLC  and  C 
receives  a  guaranteed  payment  of  SlOx  for 
1.000  hours  of  services  rendered  to  LLC.  C 
also  is  elected  LLC's  manager.  Under  State's 
law.  C  has  the  authority  to  contract  on  behalf 
of  LLC. 

(ii)  Application  of  general  rule  of 
paragraph  (h)(2)  of  this  section.  A  is  treated 
as  3  limited  partner  in  LLC  under  paragraph 
(h)(2)  of  this  section  because  A  is  not  liable 
personally  for  debts  of  or  claims  against  LLC, 
A  does  not  have  authority  to  contract  for  LLC 
under  State's  law,  and  A  does  not  participate 
in  LLC's  trade  or  business  for  more  than  500 
hours  during  the  taxable  year.  Therefore,  A's 
distributive  share  attributable  to  A's  LLC  unit 
is  excluded  from  A's  net  earnings  from  self- 
employment  under  section  1402(a)(13). 

(iii)  Distributive  share  not  included  in  net 
earnings  from  self-employment  under 
paragraph  (bj(4)  of  this  section.  B's 
guaranteed  payment  of  S6x  is  included  in  B's 
net  earnings  from  self-employment  under 
section  1402(a)(13).  B  is  not  treated  as  a 
limited  partner  under  paragraph  {h)(2)  of  this 
section  because,  although  B  is  not  liable  for 
debts  of  or  claims  against  LLC  and  B  does  not 
have  authority  to  contract  for  LLC  under 
State's  law,  B  does  participates  in  LLC's  trade 
or  busin^js  for  more  than  500  hours  during 
the  taxable  year.  Further,  B  is  not  treated  as 
a  limited  partner  under  paragraph  (h)(3)  of 
this  section  because  B  does  not  hold  more 
than  one  class  of  interest  in  LLC.  However, 
B  is  treated  as  a  limited  partner  under 
paragraph  (h)(4)  of  this  section  because  B  is 
not  treated  as  a  limited  partner  under 
paragraph  (h)(2)  of  this  section  solely  because 
B  1705participated  in  LLC's  business  for  more 
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than  500  hours  and  because  A  is  a  limited 
partner  under  paragraph  (h)(2)  of  this  section 
who  owns  a  substantial  interest  with  rights 
and  obligations  that  are  identical  to  B's  rights 
and  obligations.  In  this  example.  B's 
distributive  share  is  deemed  to  be  a  return  on 
B's  investment  in  LLC  and  not  remuneration 
for  B's  service  to  LLC.  Thus,  B's  distributive 
share  attributable  to  B's  two  LLC  units  is  not 
net  earnings  from  self-employment  under 
section  1402(a)(13). 

(iv)  Distributive  share  included  in  net 
earnings  from  self-employment.  C's 
guaranteed  payment  of  siOx  is  included  in 
C's  net  earnings  from  self-employment  under 
section  1402(a).  In  addition,  C's  distributive 
share  attributable  to  C's  LLC  unit  also  is  net 
earnings  from  self-employment  under  section 
1402(a)  because  C  is  not  a  limited  partner 
under  paragraphs  (h)(2),  (h)(3),  or  (h)(4)  of 
this  section.  C  is  not  treated  as  a  limited 
partner  under  paragraph  (h)(2)  of  this  section 
because  C  has  the  authority  under  State's  law 
to  enter  into  a  binding  contract  on  behalf  of 
LLC  and  because  C  participates  in  LLC's 
trade  or  business  for  more  than  500  hours 
during  the  taxable  year.  Further,  C  is  not 
treated  as  a  limited  partner  under  paragraph 
(h)(3)  of  this  section  because  C  does  not  hold 
more  than  one  class  of  interest  in  LLC. 
Finally,  C  is  not  treated  as  a  limited  partner 
under  paragraph  (h)(4)  of  this  section  because 
C  has  the  power  to  bind  LLC.  Thus.  C's 
guaranteed  pa>Tnent  and  distributive  share 
both  are  included  in  C's  net  earnings  from 
self-emplo\Tnent  under  section  1402(a). 

(j)  Effective  date.  Paragraphs  (d),  (e), 
(f).  (g),  (h),  and  (i)  are  applicable 
beginning  with  the  individual's  first 
taxable  year  beginning  on  or  after  the 
date  this  section  is  published  as  a  final 
regulation  in  the  Federal  Register. 
Margaret  Milner  Richardson. 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  97-701  Filed  1-10-97;  8:45  am] 

BILLING  CODE  4830-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3100 
[WO-31 0-31 10-^2  1  A] 

Royalty  Rate  Reduction  for  Stripper  Oil 
Properties 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Review  of  regulations: 

reopening  of  comment  period. 

SUMMARY:  On  November  4,  1996,  the 
Bureau  of  Land  Management  (BLM) 
published  a  document  in  the  Federal 
Register  announcing  a  review  of  the 
royalty  rate  reducing  reduction  available 
to  producers  of  Federal  stripper  well 
properties  (51  FR  56651),  The  document 
requested  comments  from  the  public  on 
the  effectiveness  of  this  program  during 


a  60-day  period  that  ended  on  January 
3,  1997.  BLM  has  received  numerous 
requests  from  the  public  for  additional 
time  to  research  this  issue  and  is 
reopening  the  comment  period  for  an 
additional  60  days. 

DATES:  Comments  must  be  submitted  on 
or  before  March  14,  1997. 
ADDRESSES:  If  you  wish  to  comment  you 
may:  (a)  Hand-deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401.  1620 
L  St.,  NW.,  Washington,  DC;  (b)  Mail 
comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
Room  401LS,  1849  C  Street,  NW, 
Washington,  DC  20240;  or  (c)  Transmit 
comments  electronically  via  the  Internet 
to  WOComment@wo.blm.gov  Please 
include  Attn:  "Stripper  Wells"  and  vour 
name  and  address  in  your  message.  If 
you  do  not  receive  a  confirmation  from 
the  system  that  we  have  received  vour 
Internet  message,  contact  us  directly  at 
(202) 452-5030. 

You  will  be  able  to  review  comments 
at  BLM's  RegulatorN"^  Affairs  office. 
Room  401,  1620  L  St.,  NW., 
Washington.  D.C.,  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Melton,  Roswell  (NM)  District 
Offi'ce,  (505)  627-0254. 

Dated:  )anuan,-  8.  1997. 
Frank  Bruno. 

Regulatory  Affairs  Group. 

|FR  Doc,  97-738  Filed  1-10-97;  8:45  ami 

BILUNG  CODE  431(>-84-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  630  and  678 

[I.D.  010297A] 

Atlantic  Swordfish  Fishery;  Atlantic 
Shark  Fishery;  Public  Hearings  on 
Draft  Amendment  1  to  the  Fishery 
Management  Plan  for  Sharks  of  the 
Atlantic  Ocean 

AGENCY:  National  .Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  .Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearings;  request  for 

comments. 

SUMMARY:  The  Highly  Migraton,'  Species 
Management  Division  (HMS  Division) 
will  convene  1 1  public  hearings  on 
Draft  .\mendment  1  to  the  Fishery 
Management  Plan  for  Sharks  of  the 
Atlantic  Ocean  (Shark  FMP)  and  a 


proposed  limited  access  system  for  the 
Atlantic  swordfish  fishery.  Draft 
.Amendment  1  \,-ill  address  a  limited 
access  system  for  the  Atlantic  shark 
fisher)'.  Draft  Amendment  1  to  Fishery 
Management  Plan  for  Atlantic 
Swordfish  (Swordfish  YU?].  which  will 
address  a  limited  access  system  for  that 
fisher>-,  will  be  published  in  early 
January 

DATES:  Written  comments  on  Draft 
Amendment  1  to  the  Shark  FMP  will  be 
accepted  until  Februar\  28,  1997.  Pubhc 
hearings  will  be  held  in  January  and 
Februar\    See  SUPPLEMENTARY 
INFORMATION  for    pecific  dates  and  times 
of  the  hearings. 

ADDRESSES:  Written  comments  should 
be  sent  to  William  T.  Hogarth,  Acting 
Chief.  HMS  Division,  Office  of 
Sustainable  Fisheries  F/SFl,  1315  East- 
West  Highway,  Silver  Spring,  MD  20910 
(FAX:  301-713-1917]  Clearly  mark  the 
outside  of  the  envelope  "Limited  .Access 
Comments."  Copies  of  the  proposed  rule 
and  draft  amendment  1  to  the  Shark 
FMP.  which  includes  an  environmental 
assessment  and  regulaton,-  impact 
review,  are  available  from  .Margo 
Schulze  at  the  same  address.  Public 
hearings  will  be  held  in  Maine. 
Massachusetts,  Rhode  Island,  New  York, 
New  Jersey.  .North  Carolina.  Florida,  and 
Louisiana.  See  SUPPLEMENTARY 
INFORMATION  for  locations  of  the 
hearings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margo  Schulze.  Fishen.  Biologist,  or 
lames  Chambers.  Fisherv  Management 
Specialist,  HMS  Division,  301-713- 
2347. 

SUPPLEMENTARY  INFORMATION:  Issues  that 
will  be  addressed  in  Draft  .Amendment 
1  to  the  Shark  FMP  include  Proposed 
implementation  of  a  two-tiered  permit 
system  consisting  of  directed  and 
incidental  permits  for  the  commercial 
fisherv .  eligibility  criteria  for  these 
permits  based  on  historical 
participation,  transferability  provisions, 
the  permitting  process,  upgrading 
restrictions,  ownerships  limits,  and  an 
incidental  permit  catch  limit.  Draft 
.Amendment  1  to  the  Swordfish  FN^P 
will  be  published  in  early  January  and 
will  address  similar  issues  to  those  in 
Draft  Amendment  1  to  the  Shark  FMP 

A  complete  description  of  the 
measures,  including  the  purpose  and 
need  for  the  proposed  action,  is 
contained  in  the  proposed  rule 
published  December  27.  1996  (61  FR 
68202).  and  is  not  repeated  here.  Copies 
of  the  proposed  rule  and  Draft 
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Amendment  1  to  the  Shark  FMP  may  be 
obtained  by  writing  (see  ADDRESSES)  or 
calling  one  of  the  contact  persons  (see 
FOR  FURTHER  INFORMATION  CONTACT) 

To  acconnnodate  people  unable  to 
attend  a  hearing  or  wishing  to  provide 
additional  comments,  NMFS  also 
solicits  written  comments  on  the 
proposed  rule. 

Tne  public  hearings  are  scheduled  as 
follows: 

1.  Thursday,  lanuarv  .il),  19^)~  — Nurtii 
Carolina  Aquarium  (.Auditorium  1. 
Airport  Road.  Manteo,  NC  27i),t4,  t9U)] 
473-,M94,  7:00  p.m. -10:00  p.m. 

2.  Monday,  February  i,  1197 — 
Bnrnegat  Light  Firehousc^  lOth  and 
Boulevard  Streets,  Long  Beach  Island. 
Barnegat  Light,  N|  USOOh.  i6()'ti  494- 
1280,  7:00  p.m.-lOOO  p. in 

7^   VVednesdav,  February  'i,  \W7 — 
Holiday  Inn  (Highland  Roomj,  HI 
Riverside  Street  (exit  8  off  Maine 
Turnpike).  Portland.  ME  04103.  (207) 
"74-,5601.  7:00  p.m. -10:00  p.m 

4.  Thursday,  February  6.  1997 — City 
Hall  tCommission  Chambers,  1st  floor), 


100  North  Andrews  Avenue,  Ft. 
Lauderdale,  FL  ,13.301,  (9.54)  761-.5002, 
3:00  p.ni.-«:00  p.m. 

5.  Thursday.  February  6,  1997— 
Holiday  Inn  at  the  (aossmgs  (Eiallroom), 
tuear  T.F.  Creen  Airport),  801 
Crecnwich  Avenue  (exit  12A   tff  1-95), 
Warwick,  RI  02886,  (401)  732-6000, 
7:00  p. Ill  -  10:00  p,m. 

6.  Friday,  February  7,  1997 — Monroe 
County  Public  Library  (Auditorium), 
700  Fleming  Street,  Key  West.  FL  33040. 
(305)  292-3595,  3:00  p'm.-6:00  p.m. 

7.  Friday,  February  7,  1997 — Fire 
Hall,  12  Flamingo  Avenue.  Montauk, 
NY  11954,  (5161  668-5695.  7:00  p.m.- 
10:00  p.m. 

8.  Thursday.  February  13.  1997— 
Madeira  Beach  City  Hall  (Auditoriuri), 
300  Municipal  Drive,  Madeira  Beach,  FL 
33708.  (813)  391-9951.  7  00  pm  -10:00 
p.m. 

9.  Friday,  February  14.  1997— City 
Hall  (Commission  Meeting  Rm.  2nd 
noor),  9  Harrison  Avenue  (Route  23 1), 
Panama  City,  FL  32401,  (904)  R72-3010, 
2:00  p.m.-5:00  p.m. 


10.  Saturday,  February  15,  1997— 
Quality  Inn  Midtown  (Napoleon  Room), 
3900  Tulane  Avenue,  New  Orleans,  LA 
70119,  (504)  486-5541,  3:00  p.m.-6:00 
p.m. 

11.  Wednesday,  February  19,  1997— 
NOAA,  First  Floor  Conference  Room 
(1W611),  Silver  Spring  Metro  Center 
Building  4,  1305  East-We!;t  Highway, 
Silver  Spring,  MD  20910,  (301)  71.3- 
2227,  10.00  a.m.-12:00  p.m. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Margo  Schulze 
(.see  ADDRESSES)  at  least  15  days  before 
the  hearing  date. 

Dated:  lanuary  7.  1997. 
Bruce  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  97-698  Filed  1-7-97:  4:59  pm] 

BILUNG  CODE  3510-a2-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  ot  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  ot 
Management  and  Budget  (OMB)  for 
clearanf:e  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  1()4-1.'^. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Capital  Con.struction  Fund — 
Deposit /Withdrawal  Report. 

Agenrv  Form  Number:  NOAA  34-82. 

OMB  Number:  0648-O041. 

Type  nf  Review:  Renewal  of  nn 
existing  collection. 

Burden:  l.fi.SO  hours. 

Number  at  Respondents:  4. ()()() 
respondents  (5.000  responses). 

Avg.  Hours  Per  Response:  20  minutes. 

Needs  and  i^ses:  Created  by  the 
Merchant  Marine  Act,  the  (Capital 
Construction  Fund  program  enables 
fishermen  to  construct,  reconstruct,  or 
under  limited  circumstances  to  acquire 
fishing  vessels  with  before-tax,  rather 
than  after-tax  dollars  Fishermen 
holding  Capital  Construction  Fund 
Agreements  are  required  to  submit 
annual  information  on  their  deposits 
and  withdrawals  from  their  accounts 
The  information  is  used  to  check 
compliance  with  NOAA  and  IRS 
requirements. 

Affected  Public:  Businesses  or  other 
for-profit  organizations — conmierciai 
fishermen,  partnerships  and 
corporations  with  agreements. 

Respoi}dent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Adele  Morris, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  bv 
(billing  or  writing  Linda  Fmgelnieier. 
Ac:ting  LX)C  Forms  Clenranc:e  Officer, 
(202)  4H2-3272,  Department  of 
Conime;rce,  Room  5327,  14th  and 
Constitution  Avenue,  N,\V.. 
Washington,  D.c:.  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Adele  Morris.  OMB  Desk  Offi(  er.  Room 
10202.  New  Fxecutive  Office  Building. 
Washington,  D,C.  20503. 

Dated:  January  7.  1997. 
Linda  Engelmeier, 

Acting  Departmpiitdl  Forms  C.leamnce 

Officer.  Office  nf  Management  and 

Organization. 

[PR  Doc.  97-b8.T  Fiird  .-10-97;  8:4.5  am| 

BILUNG  CODE  3510-22-P 


Bureau  of  Export  Administration 

Notification  of  Delivery  Verification 
Requirement 

ACTION:  Proposed  collection;  comnieiu 
request. 

SUMMARY:  The  Department  of 
C'ommerce,  as  part  ot  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and'or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  L.S.C:. 
3506(c)(2)(A)). 

DATES:  Written  (;omments  must  be 
submitted  on  or  before  Marcli  14,  1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Fingelmeier.  .Acting 
Departmental  Clearance  Officer, 
Department  of  Commerce.  Room  5327, 
14th  and  Constitution  Avenue.  NW 
Washington,  IX:  202..i). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
(  opies  ot  the  information  (,ol!ei:tion 
instrumentls)  and  instructions  shouici 
be  directed  to  Stephen  Baker. 
Department  of  Commerce,  14th  ii 
(Constitution  A\e..  NW.  room  BH77, 
Washington,  \)(...  20230. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

In  order  to  increase  the  effectiveness 
of  export  controls  on  international  trade 
in  strategic:  commcdifies.  certain 
countries  partici[)ate  in  the  Import 
C'ertificate/Delivery  Verification  (I\7D\  ) 
procedure.  Its  purpose  is  to  make  sure 
that  strategic  items  are  not  diverted.  The 
1  learance  request  is  for  t!ie  form  used  to 
notifv  r  S.  exporters  ttia!  tiiey  must 


obtain  from  their  foreign  consignee  an 
"Import  Certifi(.ate."  This  <  ertifii.afe, 
which  is  issued  bv  the  foreign 
government,  certifies  that  the 
(  ommodities  exported  were  actualK 
delivered  to  the  foreign  consignee. 
When  the  cerlific.afion  has  been 
received,  the  l_  .S  exporter  must 
complete  the  BXA  form  and  return  it 
alony  with  the  Import  (.ertiticatc  to 
BXA 

n.  Method  of  (k)lleclion 

Submission  ot  <  ompleted  form  and 
Import  Certifi(.ate. 

in.  Uata 

OMB  Numf)er.  i)b94-<)0()H, 

Form  Number:  ITA  MH-P 

Type  of  Review  Regular  submission. 

Affected  Public  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respnudents:  2. 

Hstimated  Time  Per  Respanse:  30 
minutes  per  response, 

Hstimated  Total  Aniuinl  Burden 
Hours:  1. 

Estimated  Total  Annual  Cost:  $25 
,innua!l\ , 

IV'.  Request  for  Comments 

Comments  are  invited  on;  (a)  Wtiether 
the  proposed  collection  of  information 
is  necessarv  for  the  proper  performam  e 
ot  the  functions  of  the  agency,  im  hiding 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracv  of  itie 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  ttie 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  iiotn  »'  w  ii  i  tie  -.uiniii  tri/inj  .ind/'or 
ini  iiuled  III  'ht   ri'tjufs'  tor  UWh 
ipproval  of  this  information  collection; 
lbe\  will  also  bei  onie  a  matter  of  public 
record. 

Dated:  January  7.  1997. 
I  inda  Kngeimeier. 

Acting  Dfpartinenfal  Forms  Clearance 
Officer.  Office  of  Management  and 
Organization. 

|FR  Dor  97-fi83  Filed  1-10-97;  8:45  am] 

BILLiNG  CODE  3510-      BT-P 
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Reports  of  Sample  Shipments  of 
Chemical  Weapon  Precursors 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  papenvork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  .■\ct  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  14.  1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Acting 
Departmental  Clearance  Officer, 
Department  of  Commerce.  Room  5327, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker, 
Department  of  Commerce,  14th  and 
Constitution  Ave.,  NW,  room  6877, 
Washington,  DC  20230 

SUPPt-EMENTARY  INFORMATION: 

I.  Abstract 

This  collection  of  information  will  be 
used  to  monitor  sample  shipments  of 
chemical  weapon  precursors  in  order  to 
facilitate  and  enforce  provisions  of  the 
Export  Administration  Regulations  that 
permit  limited  exports  of  sample 
shipments  without  a  validated  export 
license.  The  reports  will  be  reviewed  bv 
the  Bureau  of  Export  .administration  to 
monitor  quantities  and  patterns  of 
shipments  that  might  indicate 
circumvention  of  the  regulation  by 
entities  seeking  to  acquire  chemicals  for 
chemical  weapons  purposes. 

II.  Method  of  Collection 

Quarterly  written  report. 

III.  Data 

0MB  Number:  0694-0086. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
75. 

Estimated  Time  Per  Response:  30 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  225. 


Estimated  Total  Annual  Cost: 
$3,825 — no  cost  to  the  public  other  than 
providing  the  report. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summanzed  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  January  7.  1997. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer.  Office  of  Management  and 

Organization. 

IFR  Doc.  97-684  Filed  1-10-97;  8:45  am] 

BILUNG  CODE  3510-OEBT-P 


International  Trade  Administration 

[A-570-844] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Melamlne 
Institutional  Oinnerware  Products 
From  the  People's  Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
effective  DATE:  January  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger.  Katherine  Johnson, 
or  Everett  Kelly.  Import  Administration, 
International  Trade  .Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4136, (202)  482-4929, or 
(202)  482-4194.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act  ("URAA"). 


Final  Determination 

We  determine  that  melamine 
institutional  dinnerware  products 
("MIDPs")  from  the  People's  Republic  of 
China  ("PRC")  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  ("LTFV"),  as  provided  in 
section  735  of  the  Act. 

Case  History 

Since  the  preliminary  determination 
in  this  investigation  {Preliminary 
Determination  and  Postponement  of 
Final  Determination:  Melamine 
Institutional  Dinnerware  Products  from 
the  PRC  (61  FR  43337,  August  22, 
1996)),  the  following  events  have 
occurred: 

On  August  22,  1996,  Chen  Hao 
Xiamen  alleged  that  the  Department 
made  a  ministerial  error  in  its 
prehn  inary  determination.  The 
Department  found  that  there  was  an 
error  made  in  the  preliminary- 
determination;  however,  this  error  did 
not  result  in  a  change  of  at  least  five 
absolute  percentage  points  in,  but  no 
less  than  25  percent  of,  the  weighted- 
average  dumping  margin  calculated  in 
the  preliminary  determination. 
Accordingly,  no  revision  to  the 
preliminary  determination  was  made. 
[See  Memorandum  from  the  MIDP/PRC 
Team  to  Louis  Apple  dated  September 
16,  1996.) 

In  September  through  November 
1996,  we  verified  the  questionnaire 
responses  of  the  following  participating 
respondents  and,  where  applicable, 
their  affiliates:  Chen  Hao  (Xiamen) 
Plastic  Industrial  Co.  Ltd.  ("Chen  Hao 
Xiamen"),  Dongguan  Wan  Chao 
Melamine  Products  Co.,  Ltd., 
("Dongguan"),  Gin  Harvest  Melamine 
(Heyuan)  Enterprises  Co.  Ltd.  ("Gin 
Harvest"),  Sam  Choan  Plastic  Co.  Ltd. 
("Sam  Choan"),  and  Tar-Hong 
Melamine  Xiamen  Co.  Ltd.  ("Tar 
Hong"). 

Additional  published  information  (PI) 
on  surrogate  values  was  submitted  bv 
petitioner  and  respondents  on 
November  21,  1996.  On  November  22, 
1996,  the  Department  requested  that 
Chen  Hao  Xiamen,  Dongguan,  Sam 
Choan,  and  Tar  Hong  submit  new 
computer  tapes  to  include  data 
corrections  identified  through 
verification.  This  information  was 
submitted  on  December  3  through  6, 
1996. 

Petitioner,  the  American  Melamine 
Institutional  Tableware  Association 
("AMITA"),  and  the  respondents 
submitted  case  briefs  on  November  26, 
1996,  and  rebuttal  briefs  on  December  4, 
1996.  The  Department  held  a  public 
hearing  for  this  investigation  on 
December  6,  1996. 
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Scope  of  the  Investigation 

This  investigation  covers  all  items  of 
dinnerware  [e.g..  plates,  cups,  saucers, 
bowls,  creamers,  gravy  hoats,  serving 
dishes,  platters,  and  trays)  that  contain 
at  least  ~A)  percent  melamine  by  weight 
,,       and  have  a  minimum  wall  thickness  ot 
0.08  inch.  This  merchandise  is 
classifiable  under  subheadings 
.3924.10.20,  ,1924. 10. .10.  and  ,1924.10..=i0 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTSUS").  Excluded 
from  the  scope  of  investigation  are 
flatware  products  (p.g  .  knives,  forks, 
and  spoons). 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  for 
all  participating  companies  is  lanuarv  1, 
1995,  through  December  .31,  1995. 

Separate  Rates 

Of  the  five  responding  exporters  in 
this  investigation,  three — Gin  Harvest, 
Tar  Hong  Xiamen,  and  Chen  Hao 
Xiamen  (1)  are  wholly  foreign-owned 
and  (2)  make  all  sales  to  the  United 
States  of  merchandise  produced  by  their 
company  through  Taiwan  parent 
companies.  Thus,  we  consider  the 
Taiwan-based  parent  to  be  the 
respondent  exporter  in  the  proceeding. 
No  separate  rates  analysis  is  required  for 
these  exporters.  (See,  e.g.,  Final 
Determination  nf  Sales  at  />e,ss  Than 
Fair  Value:  Disposable  Pocket  Lighters 
from  the  People's  Republic  of  China  (60 
FR  22.159,  22161,  May  5.  1995)). 

Sam  Choan  is  wholly  foreign  owned 
but  its  sales  to  the  United  States  are 
made  from  its  facilities  in  the  PRC.  For 
this  respondent,  a  separate  rates 
analysis  is  neces.sary  to  determine 
whether  it  is  independent  from  PRC 
government  control  over  its  export 
activities. 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China  (56 
FR  20588,  May  R,  1991)  and  amplified 
in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China  (59  FR 
22585,  May  2,  1994)  [Silicon  Carbide). 
Under  the  separate  rates  criteria,  the 
Department  assigns  separate  rates  in 
nonmarket  economy  cases  only  if 
respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 


governmental  control  over  export 
activities. 

1 .  Absence  of  De  Jure  Control 

Respondents  have  submitted  for  the 
rt'cord  the  1994  Foreign  Trade  Law  of 
the  PRC,  enacted  t)y  the  State  Council  nf 
the  central  government  ot  the  PRC. 
which  denionstrates  absence  of  de  jure 
control  over  the  imf)ort  and  export  of 
goods  from  the  PRC  by  "foreign  trade 
operators."  The  term  "foreign  trade 
operators"  refers  to  legal  persons  and 
other  organizations  engaged  in  foreign 
trade  activities  in  accordance  with  the 
provisions  of  the  1994  law.  The 
companies  also  reported  that  MIDPs  are 
not  included  on  any  list  of  products  that 
ma\'  be  subject  to  central  government 
export  constraints. 

In  prior  cases,  the  Department  has 
analyzed  the  provisions  of  the  law  that 
the  respondents  have  submitted  in  this 
case  and  found  that  they  establish  an 
absence  of  de  jure  control  [see  Final 
Determination  of  Sales  at  I^ss  Than 
Fair  Value:  Bicycles  from  the  Pcop/e'.s 
Republic  of  China  (61  FR  19026.  .April 
10.  1996)  (S;ryr/e.s)).  We  have  no  new 
information  in  this  prcK:eeding  which 
would  cause  us  to  reconsider  this 
determination. 

However,  as  in  previous  cases,  there 
is  some  evidence  that  llie  PRC  central 
government  enac:tments  have  not  lieen 
implemented  uniformly  among  diffi^rent 
sectors  and/or  jurisdictions  in  the  PR(' 
(See  Silicon  Carbide  and  Final 
Determination  of  Sales  at  Less  Than  Fnir 
Value:  Furfuryl  Alcohol  from  the 
People's  Republic  of  China  (60  P'R 
22544,  May  8,  1995)  [Furfuryl  Alcnhnl]). 
Therefore,  the  Department  has 
determined  that  an  analysis  of  de  facto 
(  ontrol  is  critical  in  determining 
whether  respondents  are,  in  fact,  subject 
to  a  degree  of  goverinnental  control 
which  would  preclude  the  Department 
from  assigning  separate  rates. 

2  Absence  of  De  Facto  Control 

The  Department  typicall\  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  ot  its  export 
funi:tions:  (1)  whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  governmental  authority:  (2)  whether 
the  respondent  has  authorit\  to 
negotiate  and  sign  contracts  and  other 
agreements;  (1)  whether  tlie  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 


losses  (.see  Silicon  Carbide  and  Furfur\l 
Alcohol]. 

Each  company  asserted,  and  we 
verified,  the  following:  (1)  it  establishes 
its  own  export  prices:  (2)  it  negotiates 
contracts,  without  guidance  from  any 
governmental  entities  or  org.-irnzatutns; 
(1)  it  makes  its  own  personnel 
decisions;  and  (4)  it  retains  the  proceeds 
of  its  export  sales,  uses  profits  a(  <  ording 
to  its  business  needs  aruf  lias  tlic 
nuttiority  to  sell  its  assets  and  to  obtain 
loans.  In  addition,  questiorniaire 
responses  on  the  record  indicate  that 
pricing  was  conipan\-spe(:jfi(  during 
ttie  POI,  which  does  not  suggest 
coordination  among  or  common  control 
of  exporters.  During  verification 
proceedings.  Department  officials 
viewed  such  e\  idence  as  s;iles 
documents,  compan\  (  orrespondenc.e, 
and  bank  statements.  This  information 
supports  a  finding  that  there  is  a  de 
tdctn  absence  of  governmental  control  of 
export  functions   (lonsequenth  .  we 
have  determined  that  Dongguan  and 
Sam  Choan  have  met  the  criteria  for  the 
application  of  separate  rates. 

PRC-Wide  Rate 

Because  some  companies  did  not 
respond  to  the  questionnaire,  we  are 
apph  ing  a  single  antidumping  deposit 
rate — tlie  PRC-wide  rate — to  all 
exporters  in  the  PRC  (except  the  five 
participating  exporters)  based  on  our 
presumption  that  those  companies  are 
under  common  control  b\  the  PRC 
government.  See.  e.g..  Bicycles. 

Facts  Available 

Pursuant  to  sections  776  (a)  ami  (b)  ut 
IfittAct,  we  have  based  the  PRC  -wide 
rate  on  facts  a\ailat)le,  using  adverse 
inferences,  because  the  non-responding 
companies  have  failed  to  cooperate  to 
the  l)est  ot  their  ability.  Se<:tion 
776(a|(2)  of  the  Act  provides  that  "if  an 
uiterested  party  or  any  other  person  — 
[A]  withholds  information  that  has  fjeen 
requested  b\  the  administering 
aiithoritv ,  (K)  fails  to  provide  sucli 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested.  sul)|e<:t  to 
subsections  (i;)ll)  and  (e)  of  section  782. 
(C)  significantly  impedes  a  pro(.eeding 
under  this  title,  or  (D)  provides  such 
information  but  the  information  >  annot 
t)e  verified  as  provided  in  section 
782(i) — the  administering  authority 
*    *    *  shall,  subject  to  section  7a2(d). 
u.se  the  facts  otherwise  available  in 
reaching  the  applicable  determination 
under  this  title." 

In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party     has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
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ability  to  comply  with  ,i  rtMjin^st  tor 
infornuition."  the  Depnrtiiu'iit  may  use 
infornuitioii  that  is  adverse  to  the 
interests  of  that  partv  as  the  tacts 
otherwi.se  availahle.  The  statute  also 
provides  that  such  an  adverse  inference 
may  t»e  based  on  sec(jndar\  information, 
including  information  drawn  from  the 
petition. 

Section  77fi((  )  of  tlic  .Act  prn\  ides  that 
wht-n;  the  UepartmiMit  relies  on 
"secondary  information,"  the 
Department  shall,  to  the  extent 
practical)ie.  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Departments  ciisposal.  The  ,SA.'\, 
accompanying  the  IIRAA,  clarifies  that 
the  petition  is  "secondarv  information." 
.S>e.  .SAA  at  H7().  The  SAA  also  clariTies 
tliat  "corroborate"  means  to  determine 
that  the  information  used  has  probative 
value.  Id.  However,  where  corroboration 
is  not  pra(,ticable,  the  Department  may 
use  uncorrofiorated  information. 

The  e.xporters  that  did  not  respond  in 
any  form  to  the  Department's 
questionnaire  tiave  not  cooperated  at  all. 
Kurther.  absent  a  response,  we  nuist 
firesume  govennnent  control  of  these 
and  all  other  PRC;  companies  for  which 
we  cannot  make  a  separate  rates 
determination  .Aiicordinglv,  consistent 
with  section  77H(b)(  1)  of  the  Act,  we 
have  applied,  as  total  facts  available  the 
margin  alleged  in  the  petition,  as 
adjusted  bv  the  Department.  We 
considered  the  petition  as  the  most 
appropriate  information  on  the  record  to 
form  the  basis  for  a  dumping  calculation 
for  these  imcooperative  respondents.  In 
ac:cordance  with  section  776((:)  of  the 
Act,  we  sought  to  corroborate  \\\^'.  data 
contained  in  the  pt^titiori. 

The  ^>etitioner  nased  its  allegation  of 
U.S.  price  on  catalog  prices  of  one  of  the 
respondents.  The  factors  used  in  the 
petition  are  ba.sed  on  petitioner's  own 
production  experience.  The  factors  in 
the  petition  consistent  with  the  factors 
reported  by  responding  companies  on 
the  re<;ord  of  this  investigation.  The 
surrogate  values  used  by  petitioner  are 
based  on  publicly  availabit'  information. 
Therefore,  wedetemine  that  further 
corroboration  of  the  facts  available 
margin  is  unnecessary 

We  also  applied  adverse  facts 
available  to  Dongguan  based  on  the  fact 
that  we  were  unable  to  verify  its 
response.  See  Comment  20  in  the 
"Interested  Party  Comments"  section  of 
this  notice,  below 

Fair  Value  Comparisons 

To  determine  whether  respondents' 
sales  of  the  subject  m(!r(  liandise  to  the 
I  inited  States  were  madt'  at  less  than 
fair  value,  we  compared  the  export  price 

(KFl  to  the  NV,  as  described  in  the 


Kxport  Price"  and  "Normal  Value" 
sec:tions  of  this  notice.  In  accordance 
with  section  777A(d)(l)(A)ii).  we 
compared  weighted-average  EPs  for  the 
POI  to  the  factors  of  production. 

Export  Price  and  Constructed  Kxport 
Price 

For  Chen  Hao  Xiamen,  Gin  Harvest, 
Sam  Choan,  and  Tar  Hong,  when  the 
subject  merchandise  was  sold  directly  to 
the  first  unafFdiated  purchaser  in  the 
United  States  prior  to  importation  and 
when  con.structed  export  price  ("CEP") 
methodology  was  not  otherwise 
indicated,  we  calculated  tlu;  price  of  the 
subject  merchandise  in  the  United 
States  in  accordance  with  section  772(a) 
of  the  Act.  In  addition,  for  Tar  Hong, 
where  sales  to  the  first  unaffiliated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  the 
price  in  the  United  States  on  CEP.  in 
accordance  with  section  772(b)  of  the 
Act. 

We  excluded  from  our  analysis  all 
sales  of  products  with  a  nnnimuin 
thickness  of  less  than  0.08  inch  to  the 
extent  mi.stakenly  or  erroneously 
reported  by  the  exporter  in  its  sales 
li.sting.  For  Tar  Hong,  we  also  excluded 
all  sales  of  three-piec;e  sets  where  the 
combined  thickness  of  the  three  items 
was  less  than  0.24  inch  because  we  were 
unable  to  determine  piece-specific 
prices  and  characteristics  for  such  sets. 
See  Comment  10.  below. 

We  corrected  respondents'  data  lor 
errors  and  omissions  found  at 
verification.  In  addition,  we  made 
company-specific  adjustments  as 
follows: 

1 .  Chen  Hao  Xiamen 

The  calculation  of  EP  for  purposes  of 
the  final  determination  did  not  differ 
from  our  preliminary  calculations. 

2.  Dongguan 

We  based  Dongguan's  final  dumping 
margin  on  adverse  facts  available.  See 
Comment  20. 

3.  Gin  Harvest 

We  calculated  EP  in  acf:ordance  with 
our  preliminary  calculations,  except  for 
the  following  changes  based  on 
verification  findings:  (1)  we  excluded 
sales  of  one  product  which  we  found  to 
be  outside  the  scope  of  investigation;  (2) 
we  corrected  the  reported  movement 
expen.ses  for  one  sale;  and  (3)  we 
corre<:ted  for  all  sales  the  re[)orted 
distance  from  the  factory  to  the  port  for 
calculating  the  surrogate  value  for 
foreign  inland  freight. 


■}.  Sam  Choan 

We  calculated  EP  in  accordance  with 
our  preliminary  calculations,  except 
that  we  corrected  the  reported  market- 
economy  brokerage  expense  for  sales  to 
one  customer  based  on  verification 
findings. 

5.  Tar  Hong  Xiamen 

We  calculated  EP  and  CEP  in 
accordance  with  our  preliminary 
calculations,  except  as  follows,  based  on 
information  derived  at  verification. 

We  recalculated  discounts  by 
applying  the  reported  discount 
percentage  to  tbe  gross  unit  price  of  the 
sale.  We  also  recalculated  marine 
insurance  by  applying  a  percentage 
based  on  value,  rather  than  based  on 
volume  as  reported,  since  this  expense 
was  incurred  on  a  value  basis. 

For  CEP  sales,  we  reallocated 
movement  expenses  and  added  an 
amount  tor  unreported  U.S.  brokerage 
expenses.  We  reallocated  and  corrected 
indirect  selling  expenses,  all  freight 
expenses  not  reported  elsewhere  (.see 
Comment  1.^).  and  other  expenses  not 
reported  elsewhere  (.see  Comment  18). 
In  this  reallocation,  we  recalculated  by 
dividing  the  combined  POI  expenses  of 
Tar  Hong's  two  U.S.  affiliates,  by  the 
sum  of  the  POI  sales  values  from  these 
entities.  We  also  recalculated  reported 
credit  based  on  corrections  to  reported 
payment  dates. 

Norma!  Value 

A.  Factors  of  Production 

In  accordance  with  .section  773(c)  of 
the  Act,  we  compared  the  NV  calc:ulated 
according  to  the  factors  of  produf:fion 
methodology,  except  as  noted  below  for 
Chen  Hao  Xiamen.  Where  an  input  was 
sourced  from  a  market  economy  and 
paid  for  in  market  economy  currency, 
we  used  the  actual  price  paid  for  the 
input  to  calculate  the  factors-based  NV 
in  accordance  our  practice.  See  Lasko 
Metal  Products  v.  United  States,  437  F. 
3d  1442,  1443  (Fed.  Cir.1994)  ("LasJko"). 
For  all  producers,  we  recalculated  the 
values  for  materials  purchased  from 
market  economies,  based  on  our 
verification  findings.  We  excluded 
Taiwan  VAT  as.sessed  on  Taiwan 
material  purchases  (.see  Comment  3). 

Furthermore,  for  Tar  Hong,  we  added 
PRC  brokerage  for  market-economy 
inputs.  For  Gin  Harvest  and  Sam  Choan. 
the  equivalent  charges  are  included  in 
the  reported  movement  expenses  as 
Hong  Kong  brokerage.  In  addition,  for 
Tar  Hong  and  Gin  f^arvest  we  added 
freight  from  the  port  to  the  factory  for 
inputs  purchased  from  market 
economies. 
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In  instances  where  inputs  were 
sourced  domestically,  we  valued  the 
factors  using  puhlished  puhliclv 
available  information  from  hidonesia. 
Reported  unit  factor  quantities  were 
nuiltiplied  by  Indonesian  values.  F>om 
the  available  Indonesian  surrogate 
values  we  selected  the  surrogate  values 
based  on  the  quality  and 
contemporaneity  of  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  For  those 
values  not  contemporaneous  with  the 
POI,  we  adjusted  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetarv  Fund's 
iDternatinnnI  Financial  Statistics.  For  a 
complete  analysis  of  surrogate  values, 
.seethe  Valuation  Memorandum: 
Preliminary  Antidumping  Dutv 
Determination  of  Melamine  Institutional 
Dinnerware  Product  from  the  People's 
Republic  of  China  (PRC)  dated  August 
14,  1996  (Preliminary  Valuation 
Memorandum),  and  the  Valuation 
Memorandum:  Final  Antidmnping  Duty 
Determination  of  Melamine  Institutional 
Dinnerware  Products  (MIDP)  from  the 
People's  Republic  of  China  (PRC)  dated 
December  20,  1996  (Final  Valuation 
Memorandum). 

We  added  amounts  for  overhead, 
general  expenses,  interest  and  profit, 
based  on  the  experience  of  P.T.  Multi 
Raya  Indah  Abadi  (Multiraya),  an  MIDP 
producer  in  Indonesia  {set',  also. 
Comment  2),  as  well  as  for  packing 
expenses  incident  to  plac:ing  the 
merchandise  in  condition  packed  and 
ready  for  shipment  to  the  United  States. 
We  have  recalculated  the  percentages 
for  overhead,  selling,  g'^neral  and 
administrative  (SG&A),  and  interest 
expenses  using  the  detailed  public 
version  of  Multiraya's  financial 
statement  placed  on  the  record  of  this 
investigation  by  the  respondents.  In  our 
recalculations,  as  detailed  in  the 
December  20.  1996  Final  Valuation 
Memorandum,  we  have  eliminated  the 
source  of  possible  double  counting  for 
electricity  alleged  by  respondents  in 
their  case  brief.  For  Tar  Hong,  we 
calculated  a  value  for  the  cost  of 
transporting  material  purchases  from 
the  PRC  port  to  the  factory  using  the 
surrogate  value  for  truck  freight.  Ba.sed 
on  verification  results,  we  revised 
calculations  forC.in  Harvest,  as  follows. 
We  revised  the  value  of  freight  for 
certain  material  inputs  to  correct  the 
reported  distance  from  the  supplier  to 
the  factory.  We  also  revised  reported 
electricity  consumption  and  reported 
packing  material  consumption  for 
certain  products.  For  Sam  Choan, 
because  freight  data  fordiesel  fuel  was 
not  reported,  we  applied  facts  available 


based  on  the  furthest  distance  to  a 

supplier  cited  in  the  response. 

B.  Multinational  Corporation  Provision 

For  (]hen  Hao  Xiamen,  petitioner 
alleged  that  section  77;Hd)(3)  oi  the  .'\ct, 
the  special  rule  for  multinational 
corporations,  should  be  applied  to  f'hen 
Hao  Xiamen's  NV.  We  ha\e  determiiUHi 
that  the  record  evidence  for  Ctien  Hao 
Xiamen  supports  a  hnding  that  tht'  hrst 
two  criteria  of  the  MNC  provision  have 
been  met,  In  order  to  determine  if  the 
third  crilerion  was  satisified.  we 
calculated  NV  for  Taiwan-produced 
merchandise  (affiliated  part\  NV)  in 
addition  to  calculating  NV  using  the 
factors  of  production  methodo!og\ . 
described  above,  to  determine  whether 
affiliated  party  NV  exceeded  PRC  NV. 

We  note  that  there  are  several  ways  in 
which  tile  third  criterion  may  be 
applied  in  this  case.  In  the  preliminarv 
determination,  we  found  that  the 
aftiliated  party  NV  (price  or  COP,  as 
appropriate)  exceeded  the  PR(^  NV  for  a 
sulistantiai  majority  (by  quantitv)  of  the 
U.S.  sales.  An  alternative  a[)proach  is  to 
match  each  Taiwan  transaction  with  its 
most  comparable  PRC  NV.  For  each 
Taiwan  transaction,  the  PRC  NV  and  the 
Taiwan  price  are  compared  to  each 
other;  if  the  Taiwan  price  exceeds  the 
PRC  NV  for  a  preponderance  of  Taiwan 
sales  (by  quantity),  all  (  omparisons  of 
EP  to  NV  are  made  using  Taiwan  sales 
as  NV.  Vet  another  approach  is  to 
determine  the  number  of  models  where 
the  Taiwan  NV  is  higher  than  the  NV 
based  on  the  factors  of  production. 
Whichever  approach  to  apply  the  third 
criterion  of  the  MNC  provision  is  u.sed, 
however,  the  result  in  eac:h  case  would 
be  to  use  the  Taiwan  NV.  In  an\  event. 
whether  or  not  the  MNC  provision 
applies,  the  result  would  be  the  .same — 
a  df  niinitnis  or  zero  margin  for  Chen 
Hao  Xiamen. 

In  applying  Taiwan  NV,  we  compared 
Taiwan  .sales  to  Chen  Hao  Xiamen's  U.S. 
sales  in  the  same  manner  as  discussed 
in  our  preliminarv  determination, 
except  that  we  adjusted  CX)P  in  the 
following  manner:  a)  we  revised  the 
financial  expense  to  exclude  foreign 
exchange  gains,  and  to  include  the 
interest  expense  associated  with  loans 
trom  affiliated  parties:  and  b)  we 
adjusted  factory  overhead  expenses  to 
include  an  amount  for  pension 
expenses.  These  c:hanges  are  discussed 
in  detail  in  the  final  determination 
noti(.e  in  the  companion  Taiwan 
investigation. 

With  regard  to  the  call  ulation  of  Chen 
Hao  .Xiamen's  factors  of  production,  at 
verification,  we  found  that  (^hen  Hao 
.Xiamen  did  not  ace  ount  for  a  rebate  in 
its  reported  t.ost  of  melamine  powder 


purchased  from  a  Taiwan  supplier.  We 

do  not  have  sufficient  information  on 
the  re(  ord  to  a(  ciirately  allocate  this 
rebate  to  (^hen  Hao  Xiamen's  costs. 
since  neither  Chen  Hao  .Xiamen  nor 
Chen  Hao  Taiwan  identified  the  total 
amount  of  purchases  trom  this  supplier 
that  were  eligible  for  this  retiate.  and 
transferred  to  (Jien  Hao  Xiamen,  as 
discussed  in  the  Department's 
verification  report  of  Chen  Hao  Taiwan. 
ConsequentK,  we  have  not  adjusted 
Chen  Hao  Xiamen's  nielannne  powder 
costs  for  the  rel)ate 

In  addition,  we  added  PRC  brokerage 
and  freight  from  the  port  to  the  fartorv 
for  market-e(  onorny  inputs.  We  also 
calculated  a  value  for  the  co.st  of 
transporting  material  purchases  from 
ifu'  PRC  t'ort  to  the  factory  using  the 
surrogage  value  for  truck  freight. 
Finally,  vve  revised  the  reported 
consumption  of  packing  materials  for 
c;ertain  produt;ts.  based  on  our  findings 
at  verification 

For  (  omparisons  of  (;tien  Hao 
.Xiamen's  EP  to  N\'  based  on  Taiwan 
prices,  we  made  circumstance  of  sale 
adjustments  for  differences  in  imputed 
credit,  tiarik  ( tiarges  incurred  on  U.S. 
sales,  and  royalt\  expenses  incurrt^d  in 
Taiwan  on  Taiwan  sales.  As  Chen  Hao 
Xiamen  did  not  report  credit  expen.ses 
and  bank  charges  in  its  .sales  response, 
we  calculated  these  expenses  using 
payment  information  obtained  during 
verification.  Chen  Hao  Taiwan,  the 
parent  i ompany,  reported  in  its  piit)li( 
(juestionnaire  response  that  it  did  not 
borrow  in  U.S.  dollars  and  thus  used  the 
average  short-term  interest  in  the  United 
States  during  the  POi  of  H.H'.]  pen:ent,  as 
reported  in  International  ymancial 
Statistics,  published  by  the  International 
Monetary  Fund,  to  calculate  imputed 
credit  for  its  U.S.  sales.  We  applied  this 
same  rati:  to  calculate  credit  expenses 
for  Chen  Hao  .Xiamen's  U.S.  sales. 

Verification 

As  provided  in  sec  tion  7H2(i)  of  the 
.Act.  we  verified  the  information 
submitted  by  respondents  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
production  records  and  original  source 
ci()(  unients  provideci  b\  n-spondents. 

Interested  Party  Comments 

General  Comments 

Comment  1:  Scope  of  Investigation 

Respondents  argue  that  the  scope  of 
investigation  stiould  f)e  re\ised  to 
exclude  melamine  dinnerware  that 
exceeds  a  thickness  of  0.08  inch  and  is 
intended  for  retail  markets  when  such 
products  are  accompanied  by 
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appropriate  certifications  presented 
upon  importation  to  the  United  States. 

Petitioner  objects  to  respondents" 
scope  revision  proposal  because,  it 
believes,  it  lias  no  legal  or  factual  basis 
and  would  result  in  an  order  that  would 
be  very  difficult  to  administer. 
Petitioner  further  contends  that 
antidumping  orders  based  on  im[)orter 
certifications  of  use.  sucli  as  the 
proposal  advocated  by  respondents,  are 
difficult  to  administer  and  should  he 
avoided  where  possible.  Petitioner 
argues  that  if  resfiondents  want  to 
produce  men:hanclise  for  the  retail 
market  that  presents  no  scope  issue, 
rt'spondents  can  produce  merchandise 
of  a  thinner  wall  thickness  that  falls 
outside  of  the  sc(j[)e. 

DCX7  Pusitinn.  We  agree  with 
petitioner.  Petitioner  has  specifically 
identified  which  meri:handise  is  to  be 
covered  hv  this  proceeding,  and  the 
scope  reflects  petitioner's  definition.  As 
we  stated  in  Final  Determination  of 
.9a/es  nt  I^ss  Than  Fair  Vnliie:  Carbon 
nnd  Alim  Strt-I  iViri'  Hod  from  Brazil 
(59  PR  ,S')H4.  Pebruarv  9,  1994), 
Ipjetitioners'  s(,ope  definition  is 
afforded  great  weight  because 
petitioners  <. an  f)est  (h'teriiiine  from 
what  prodiu  ts  thev  re(|'.iire  relief.  The 
Department  generally  does  not  alter  the 
petitioner's  scope  definition  e.xcept  to 
clarity  ainl)iguities  in  the  language  or 
address  administrability  problems. 
These  circumstances  are  not  present 
fiere. 

The  petitioner  has  used  a  thickne.ss  of 
more  than  O.OH  inch,  not  end  use,  to 
define  melamine  "institutional" 
(linnerware.  The  physic:al  description  in 
the  petition  is  clear,  administrable  and 
not  overly  t)ri)ad.  Thus,  we  agree  with 
petitioner  that  there  is  no  basis  for 
redefining  tlie  scope  based  on  intended 
channel  of  distribution  or  end  use,  as 
respondents  propose. 

Comment  2:  Calculation  of  Profit, 
Overhead.  SGAA.  and  Interest 

Petitioner  proposes  that  the 
Department  use  a  surrogate  profit  figure 
hasetl  on  sales  made  in  the  ordinary 
I  nurse  of  trade  by  Indonesian  producer, 
Muitiraya.  the  respondent  in  the 
I  oru  urrent  MIDP  from  Indonesia 
iiuestigalioii.  Petitioner  characterizes 
the  profit  figure  used  at  the  preliminary 
determination  {i.e.,  as  derived  from 
Multirayas  199,5  financial  statement)  as 
inappro[)riate  bei.ause  it  covers  non- 
subject  nieri:handise.  below-cost  sales, 
and  dumped  export  sales — all  of  which 
petitioner  <  ontends  should  not  be 
included  in  ttie  |)rofit  <  alculation. 

Petiticjiier  ;irgues  that  the  current  law 
is  very  clear  in  that,  when  available, 
profit  for  a  constructed  value  (CV) 


calculation  is  home  market  profit. 
Petitioner  asserts  that  the  Department's 
consistent  practice  has  been  to  use 
either  the  former  statutory  minimum  of 
eight  percent  or  else  a  domestic,  rather 
than  an  export,  profit  value. 

Respondents  argue  that  the 
Department  should  use  the  public 
summaries  of  Multiraya's  199.5  financial 
statement  to  calculate  surrogate 
overhead.  SG&A,  interest  expense,  and 
profit.  According  to  respondents, 
Muitiraya  exports  merchandise  that  is 
virtually  identical  to  that  exported  from 
the  PRC;  therefore,  .Multiraya's 
company-wide  profit  rate  is  pertinent  to 
the  valuation  of  PRC  merchandise.  To 
the  extent  that  the  Department  uses 
Multiraya's  company-wide  costs  to 
calculate  constructed  value  in  the 
Indonesian  proceeding,  respondents 
contend  that  it  should  also  base 
surrogate  profit  on  company-wide 
Muitiraya  data. 

In  addition,  respondents  argue  that 
petitioner's  profit  calculation  is  contrary 
to  the  Department's  practice  of  basing 
NV  in  NME  cases  on  export  data. 
Respondents  contend  that  the 
Department's  practice  is  meant  to 
ensure  that  product  disparities  like 
those  reflected  in  petitioner's  profit 
calculation  do  not  undermine  the 
accuracy  of  the  CV.  Mon^over. 
respondents  claim  that  there  is  a 
disparity  between  the  products  sold  by 
Muitiraya  in  the  home  market  and  the 
products  exported  by  the  PRC 
companies;  the  vast  majority  of  products 
exported  by  the  PRC  respondents  were 
decorated  and  glazed,  unlike 
Multiraya's  home  market  sales,  which 
were  virtually  all  undecorated  and 
unglazed.  Therefore,  the  respondents 
argue  that  the  Department  shoulil  use 
the  company-wide  profit  from 
Multiraya's  public  version  financial 
statement  to  calculate  the  applicable 
surrogate  profit  percentage. 

DOC  Position.  We  agree  with 
petitioner  and  have  used  as  surrogate 
profit  a  percentage  derived  from 
Multiraya's  public  version  questiormaire 
response.  In  this  investigation,  we  are 
fai;ed  with  the  unusual  situation  of 
having  on  the  record  both  a  public 
financial  statement  from  the  surrogate 
country  as  well  as  the  [)ublic  version 
questionnaire  responses  of  the 
Indonesian  respondent  in  the 
concurrent  investigation.  The 
Department's  preference  is  to  use  the 
most  product-specific  information 
possible  from  the  surrogate  market  to 
(xilculate  surrogate  profit,  'nsofar  as 
publicly  ranged  data  may  tie  imprecise, 
it  would  be  speculative  to  rely  on  such 
data  as  an  accurate  measure  of  whether 
sales  are  below  cost  and  outside  the 


ordinary  course  of  trade.  Accordingly, 
for  the  purpose  of  deriving  a  surrogate 
profit  percentage,  we  have  used  all  sales 
in  the  public  version,  rather  than 
excluding  allegedly  below  cost  sales. 

Comment  3:  Tax  Paid  on  Melamine 
Purchased  From  Taiwan 

Petitioner  argues  that  the  Department 
should  affirm  its  practice  in  the 
preliminary  determination  and  include 
the  tax  paid  by  the  PRC  respondents  on 
purchases  of  melamine  powder  from 
Taiwan  in  the  valuation  of  material 
costs.  Petitioner  asserts  that  the 
respondents  pay  the  Taiwan  value 
added  tax  (VAT)  to  unaffiliated 
suppliers  either  directly  or  through 
affiliated  companies  in  Taiwan,  and  that 
the  tax  imposes  a  net  cost  because  the 
PRC  companies  are  not  collecting  the 
VAT  from  their  customers. 
Consequently,  petitioner  contends  that 
the  tax  should  be  included  in  the 
material  cost  calculation.  Petitioner 
claims  that  even  if  the  Taiwan 
government  rebates  to  the  respomient's 
affiliate  anv  such  tax  t;ollected,  it  does 
not  mean  that  the  purchaser  benefits 
from  the  rebate. 

Respondents  argue  that  the 
Department  should  exclude  from  the 
market-economy  prii:es  of  material 
inputs  the  Taiwan  VAT  that  was  paid 
upon  purchase,  but  rebated  or  credited 
upon  export  from  Taiwan  to  the  PRC. 
Respondents  assert  that  the  f3epartment 
verified  that  Taiwan  VAT  paid  on 
materials  purc:hased  from  "Taiwan 
suppliers  is  credited  to  the  purchasers" 
VA'T  liability  account.  As  a  resuK 
respondents  c;laim  that  they  receive  a 
benefit  equal  to  the  amount  of  VAT 
paid.  Thus,  VAT  is  effectively  not  paid 
on  these  exports. 

DOC  Position.  We  agree  with 
respondents.  At  verification,  we 
confirmed  that  Taiwan  VAT  on 
melamine  powder  paid  by  the  Taiwan 
companies  is  offset  by  the  VAT  owed  by 
the  PRC  purchaser  (respondent).  This 
offset  is  equivalent  to  a  rebate  since  the 
PRC  purchaser  receives  a  credit  against 
the  VAT  owed  and  does  not  have  to  pay 
a  VAT  amount  (as  VAT  owed  is  equal 
to  the  amount  of  VAT  paid).  The  net 
effect  is  that  the  respondent  incurs  a 
cost  for  melamine  powder  exclusive  of 
VAT.  Acf:ordingly,  we  have  not  added 
VAT  from  the  market  economy  to  the 
value  of  these  inputs. 

Comment  4:  Use  of  Taiwan  Prices  for 
Melamine  Powder  Purchased  from  PRC 
Suppliers 

Petitioner  argues  that  the  Department 
should  not  use  Taiwan  prices  for  all 
melamine  [lowder  purchased  by  PRC 
producers  if  the  producer  has  obtained 
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some  of  its  melaniine  powder  from  the 
PRC.  Petitioner  claims  that  it  is  not 
enough  to  provide  that  the  market- 
economy  price  may  be  disregarded 
"where  the  amount  purchased  from  a 
market  economy  supplier  is 
insignificant"  (Antidumping  Duties: 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking,  61  FR  7, .109. 
7,345  (February  27,  1996)).  According  to 
petitioner,  it  should  be  the  other  vva\ 
around — only  if  the  amount  purchased 
within  the  non-market  econornv  is 
insignificant  will  it  be  appropriate  to 
use  the  price  acjtually  paid  to  market 
economy  suppliers  of  the  input  to 
represent  the  overall  cost  of  that  factor 
of  production.  Or,  at  a  minimum, 
petitioner  argues,  the  overall  value  of 
the  factor  in  question  should  be  a 
weighted  average  of  the  surrogate  value 
and  the  market-economy  price. 

Respondents  argue  that  petitioner 
offers  no  reasonable  justih(  ation  as  to 
why  the  Department  should  not  use 
prices  paid  to  market  econornv 
suppliers  to  value  melamine  powder 
purcha.sed  from  a  PRC  supplier. 
Respondents  state  the  Department's 
practice  is  to  use  the  price  paid  to  a 
market  economy  supplier  (See  e.g. 
Bicycles)  and  that  this  practice  has  been 
upheld  by  the  Federal  Circuit.  Uiskn 
Mftnl  PrDdiicts.  Inc.  v.  UniU'd  States.  43 
F..3d  11442  (Fed.  Cir.  1994). 

DOC  Positini}.  We  agree  with 
res[)ondents.  When  melamine  povv(ier 
was  pur(;hase(i  from  n  market  econonu . 
we  used  the  prices  paid  to  market 
economy  suppliers  to  value  this  input. 
even  though  the  producer  difl  not 
pur(,hase  100  pen  (Mit  ol  the  melamine 
powder  from  a  niiirket  economy.  We 
believe  that  the  market  economy  price  is 
the  most  appropriate  basis  for 
determining  the  \aliu'  of  melamine 
powder  [Hjrchased  troni  PRC  su|j[)liers. 

Conniient  .5:  Labor  Rate  Cah.ulation 

Petitioner  argues  that  the 
Department's  labor  rate  c.ilculation 
should  reflect  at  most  50  weeks  of  work 
time,  as  oppo.sed  to  the  52- week  work 
year  that  was  used  in  the  preliminary 
determination,  because  Attachment  4  of 
the  August  14,  1996.  Preliniinarv 
Valuation  Memorandinn  notes  that 
employers  in  Indonesia  are  required  to 
[irovide  paid  Hiituia!  leave  of  at  least  two 
weeks  per  ainuun, 

ResponderUs  argue  that  just  because 
hidonesian  employers  are  required  to 
give  two  weeks  paid  leave  per  year  does 
ru)t  mean  that  workers  actuallv  take  two 
weeks  leave,  but  simply  reflec:ts  the  fact 
that  Indonesian  workers  have  the  option 
of  taking  this  time  while  receiving  full 
pay.  Res|)ondents  thereiore  argue  that 
no  adjustment  is  ne<:essary  to  the  labor 


rate  fjecause  the  Department  cannot 
assume  that  the  amount  of  leave 
allowed  by  employers  is  actually  taken 
by  workers, 

DCJC  Position.  We  agree  with 
respondents  that  our  labor  rate 
calculation  is  (.orrect.  We  used  nu)nthU 
labor  rates  from  the  1995  issue  ot 
Indonesia:  A  Brief  Guide  for  Investors. 
which  already  include  paid  leave  and 
other  benefits,  as  detailed  in  the 
Preliminary  \'aluation  Memorandum 
W(!  subsequently  derived  an  hourly  rate 
from  the  month  I  v  rates,  which  already 
includes  some  benefits.  Accordinglv.  we 
helie\e  that  it  would  be  speculati\e  to 
adjust  the  rate  as  reported  for  anv 
potentially  used  vacation  days. 

Comment  6:  Inflation  of  Costs 
Denominated  in  U.S.  Dollars 

Petitioner  argues  that  the  Department 
made  an  error  in  its  preliminary 
determination  by  not  inflating  costs 
denominated  in  V.S.  dollars, 
particularly  tliose  for  (  ardhoard  and 
containerization.  Petitioner  contends 
that  the  costs  in  question  are  interna! 
Indonesian  costs  whit.h  which  would 
have  been  incurred  in  rupiahs.  even  if 
they  happened  to  have  been  expressed 
in  1993  U.S.  dollars.  Petitioner  claims 
that  the  changes  in  the  ru[)iah/dollar 
exchange  rate  have  not  relle(.ted  the 
considerable  inflation  in  Indonesia  in 
recent  years,  so  it  is  not  appropriate  to 
leave  these  adjustments  at  their  original 
dollar  amounts 

Respondents  argue  that.  (.ontrnr\  to 
petitioner's  suggestion,  no  adjustment  or 
conversion  of  figures  denominated  in 
U.S.  dollars  is  necessarv.  Respondents 
argue  that  the  Department  has  rejected 
similar  requests  in  other  .NMK  cases.  In 
this  case,  according  to  respondents,  the 
v.iiue  and  prices  denominated  in  U.S. 
dollars  are  subject  to  the  risks  and 
opportunity  costs  associated  with  the 
U.S.  dollars,  and  are  not  affected  by 
Indonesian  inflation.  Respondents 
contend  ttiat  petitioner's  exchange  rate 
inflation  ad)ustmenls  and  exchange  rate 
conversions  would  bring  in  numerous 
factors  that  would  distort  the  factor 
value. 

HOC  Position.  With  regard  to  the 
figures  lor  cardboard  and 
containerization,  we  agree  with 
respondents  that  no  adjustment  or 
(  oiuersion  ol  hgures  denominated  in 
U.S.  dollars  is  necessary.  In  accordance 
with  D«ipartment  practice  with  regard  to 
NMEs.  surrogate  \alues  reporttKl  in  U.S. 
dollars  are  not  adjusted  for  mfl.ition 
Sec  Final  Hesults  nj  Antidunipin'^  Uiity 
Administrative  Review:  Tapered  Boiler 
Bearings  and  Parts  Thereof.  Finished 
and  i'nfinished  from  the  Bepiihlic  of 
Hungary  (.56  FR  41819,  August  23,  1991) 


and  Final  Deternunntion  of  Sales  at  Less 
Than  Fair  \'alue:  Ferrovanadium  and 
\'itnded  X'nnadium  from  the  Bussinn 
Federation  (60  FR  27957,  27963,  Mav    ' 
26,  1995).  See  Valuation  Memorandum: 
Preliminary  Antidumping  Duty 
[determination  of  Ferroy  anadium  from 
Russia  dated  December  27.  1994 

Comment  7:  Duty  on  Melamine  Poyvder 

Petitioner  believes  that  the 
Department  sliould  inc. rea.se  the  cost  of 
melannne  poyvder  unported  into  the 
PRC  bv  the  PRC  duly  rate  applicable  to 
such  imports  Petitioner  argues  that 
unport  duties  are  as  much  a  feature  ol 
non-market  economies  as  thev  are  of 
market  economies,  and  that  the  proper 
rate  in  this  case  is  the  PRC  dutv  rate. 
Petitioner  argues  that  iiulusion  of  the 
l'R(!  duty  rate  is  neces.sary  to  reflet:t  the 
producer's  actual  cost  for  the  imported 
input. 

Respondents  argue  that  the 
Department  normally  disregards  such 
rates  since  it  deems  all  NMF  costs  to  be 
unreliable.  Respondents  further  argue 
that  the  Department  cannot  accept  the 
valuation  of  PRC  import  duties  yet 
disregard  all  other  PRC  values  and 
expenses. 

DOC  Position.  We  agree  with 
respondents  that  yve  normally  disregard 
suc:h  a  duty  be(,au.se  it  is  a  PRC  cost 
denominated  in  RMB.  See  Final 
Deterniinatinn  of  Sales  at  Less  Than 
F(ur  Value:  Oscillating  Fans  and  Ceiling 
Fans  from  the  People's  Republic  of 
China  (56  FR  55271,  October  25,  1991). 
Accordingly,  we  have  not  increased  the 
cost  of  melamine  imported  into  the  PRC 
by  this  duty  rate. 

Comment  8:  Consumption  and  Yield 
Information 

Petitioner  argues  that  verification 
revealed  Tar  Hong's  reported 
consumption  of  both  melamine  powder 
and  LG  powder  to  be  grossly  unreliable. 
Petitioner  states  that  if  the  Department 
does  not  reject  the  factor  consumption 
data  entirely,  then  an  appropriate 
adjustment  would  be  to  inc:rease  the 
melamine  powder  consumption  for  all 
Tar  Hong  products  by  the  largest 
percentage  amount  which  the 
Department  found  to  be  understated. 
Petitioner  argues  that  this  adjustment  is 
conservative,  given  that  four  of  the  five 
samples  described  in  the  verification 
report  were  understated. 

Similarly,  petitioner  claims  that 
verification  establishes  that  Gin  Harvest 
maintains  product  specihi:  yield 
information,  yet  it  reported  an  overall 
yield  figure  which  it  applied  to  all  of  its 
products.  Petitioner  further  argues  that, 
l>e<;ause  Gin  Harvest  produces  and  sells 
very  different  products  to  the  United 
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States,  these  prodiii:ts  necessarily  have 
(Imnuiticallv  (iiffertMit  [jroduct-specific 
yields.  This  sharply  ditteiing  yield 
result  is  fully  i.onsistenl  with  the  yield 
information  provid»'d  bv  the  domestic 
industrv  in  this  inv('stlt;ntion.  according 
to  petitioner  Fetitioiicr  .irt^ues  that  the 
Department  should  not  accept  the 
overall  yield  data  supplied  by  Gin 
Harvest  because  the  issue  of  product- 
specific  yields  has  been  raised 
nuniernus  times  in  this  investigation, 
set  (iin  Harvest  ignored  its  more 
accurate  data  and  submitted  less 
K curate  data  in  order  to  obtain  a  lower 
margin   Finallv ,  petitioner  claims  that  if 
the  Department  accepts  Gin  Harvest's 
\  leld  data,  it  should  apply  the  overall 
\  leld  to  each  bent  treatment  step  used 
to  produce  each  transaction  listed  in  the 
U.S.  sales  database. 

Tar  Hong  asserts  that  the  Department 
verified  its  melamine  powder  and  LG 
powder  consumption  allocation 
methodology  and  fouiul  no 
(iis(  repancies.  Tar  Hong  further  claims 
tliat  petitioner  attacks  the  reliability  of 
its  melamine  powder  .Jiid  LG  powder 
allocations  because  of  the  production 
sampling  performed  at  the  verification 
in  Xiamen.  Although  the  Department's 
[)rodu(  t  saiTipling  showed  that  per-unit. 
prodiu  t-spe(.ifi(;  consumpticjii  was 
greater  than  that  reported  m  some 
instances,  according  to  Tar  Hong,  many 
variables  (such  as  air  temperature  and 
moisture  content  on  the  day  of 
pro<iuction  and  the  varying  amounts  of 
powder  actually  put  into  the  mold  by 
the  individual  workers)  affet:t  this 
produ(  tion  pro(  ess  so  that  the  per-unit 
consuni[)tion  figure  will  not  be  exactly 
the  same  for  each  production  run. 
-Aci  ordingly.  Tar  Hong  argues  that  the 
Department  should  ignore  petitioner's 
reijuest  to  increase  the  melamine 
powder  consumption  for  all  products 
and  instead  use  the  figures  reported  by 
Tar  Hong. 

(iin  Harvest  argues  that  it  and  other 
respoiuieiits  are  unable  to  report 
material  consumption  on  a  product- 
spe<;inc  basis.  G'n  Harvest  claims  that 
although  tlie  Department  noted  that  Gin 
Harvest  has  some  prodiiction  process 
records  that  would  permit  a  calculation 
ot  ()roduct-specific  material 
consumption,  it  also  noted  that  such 
records  are  not  maintained  for  any 
extended  period  of  time  by  respondents 
in  the  normal  course  of  business.  Gin 
Harvest  argues  that  it  should  not  be 
punished  for  failing  to  provide  data  that 
it  does  not  liave 

IKKl  Position    I'he  Department's 
preference  is  to  use  product-specific 
data.  Where  such  information  does  not 
exist,  the  Department  will  use  the  most 
spef:ific  and  reasonable  information 


available  (See,  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Welded 
Stainless  Steel  Pipe  from  Malaysia  (59 
FR  4023,  4027.  January  28,  1994).  With 
regard  to  consumption,  petitioners 
argument  relies  on  a  selective  reading  of 
the  Tar  Hong  verification  report. 
Although  our  initial  sampling,  based 
solely  on  material  withdrawn  from 
inventory,  indicated  potential  under- 
reporting, a  second,  more 
comprehensive  sampling,  which  also 
accounted  for  materials  returned  to 
inventory,  showed  no  consistent  pattern 
of  under-or  over-reporting  (Ser  Tar 
Hong  verification  report  at  pages  24-2.5.) 
Although  the  documents  used  in  our 
sampling  could  be  used  to  calculate 
product-specific  yields,  the  oidy 
documents  we  reviewed  were 
contemporaneous  with  verification,  not 
the  POI.  Verification  revealed  no 
indication  that  Tar  Hong  retained 
records  at  this  level  of  detail  (records 
showing  materials  withdrawn  and 
returned  to  inventory)  for  more  than  a 
week.  Therefore,  while  our  sampling 
showed  some  variations  between 
products,  there  is  no  information  on  the 
record  to  indicate  that  Tar  Hong's 
overall  production  factor  methodology 
is  distortive.  In  the  absence  of  aiiv  otiier, 
more  specific  allocation  methodology 
available  to  Tar  Hong,  we  have  accepted 
its  consumption  factor  reporting. 

With  regard  to  Gin  Harvest's  yield 
data,  it  reported  an  overall  yield  figure 
because  it  claimed  that  its  records  do 
not  permit  it  to  calculate  product- 
specific  yield  data.  Our  verification 
revealed  nothing  to  contradict  the  c:laini 
that  Gin  Harvest  does  not  maintain 
product-specific  yield  data  in  its  normal 
course  of  business. 

Further,  petitioner's  proposed 
adjustment  methodology  of  applying  the 
yield  percentage  at  every  production 
stage  encountered  is  inconsistent  with 
the  Department's  verification  findings 
regarding  the  manner  in  whi<:h  the  i'RC: 
respondents,  including  Gin  Harvest, 
calculate  yield.  Petitioner's 
methodology  incorrectly  assumes  that, 
at  each  step  (i.e..  heat  treatment. 
decoration,  and  glazing),  the  producer 
inspects  the  product  and  discards  semi- 
finished products  which  do  not  meet 
.specifications.  However,  as  des(:rit)ed  in 
the  respondents'  questionnaire 
responses,  it  is  not  until  all  production 
steps  have  been  completed  that  the 
respondents  discard  off-spe<:ifi(:ation 
merchandise.  That  is,  the  overall  yield 
figure  is  calculated  based  on  production 
results  after  all  production  steps  are 
completed.  There  is  no  information  on 
the  record  to  identify  the  actual  yields 
at  each  step  of  production  based  on  the 
FOF  production  records  maintained  by 


Gin  Harvest.  Applying  this  overall  yield 
to  each  production  step  would 
effectively  double-or  triple-count  the 
rejection  rate  and  th\is  unduly  increase 
Gin  Harvest's  consumption  factors.  Gin 
Harvest's  allocation  was  reasonable 
based  on  the  records  available  to  it. 
Accordingly,  we  have  made  no 
adjustment  to  its  reported  material 
consumption  factors. 

Company-Specific  Comments 

Tar  Hong 

Gornment  9:  Reporting  of  GEP  and  EP 
Sales 

Petitioner  believes  that  Tar  Hong 
incorrectly  reported  certain  GEP  sales  as 
FP  sales.  Petitioner  argues  that  the 
burden  of  proof  is  on  respondent  to 
satisfy  the  Department's  four-prong  test 
regarding  the  classification  of  U.S.  sales 
as  cited  in  the  Department  of 
Commerce.  Antidumping  Manual, 
Chapter  7  at  page  .1  (revised  8/91). 
Petitioner  contends  that  in  this  case.  Tar 
Hong  has  not  even  addressed  two  of  the 
Department's  four  criteria.  Petitioner 
argues  that  at  verification,  the 
Department  found  that  the  U.S.  entities 
play  a  central  role  in  these  sales,  which 
resemble  reported  CEP  sales  in  all 
aspects,  except  that  they  are  not 
introduced  into  U.S.  inventory. 
According  to  petitioner.  Tar  Flong's  U.S. 
affiliates  have  the  authority  to  set  the 
price  and  the  quantity  of  the  potentially 
dumped  merchandise.  Petitioner  also 
disagrees  with  Tar  Hong's  contention 
that  the  role  of  the  U.S.  affiliates  is  less 
than  that  of  the  U.S.  affiliates  in  the  first 
administrative  review  of  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea:  Final  Results  of 
AiUidinnping  Duty  Administrative 
Review,  Bl  FR  1H547.  185,51  (April  2tS, 
1996)  (Carbon  Steel].  Petitioner  argues 
that  the  Korean  firms  in  Carbon  Steel 
had  full  control  of  the  U.S.  sales,  and 
the  U.S.  affiliates  were  merely  paper 
processors,  as  evidenced  by  the 
information  placed  on  the  record  by  the 
Korean  firms  indicating  that  the  U.S. 
affiliates  had  no  power  to  negotiate  or 
approve  sales.  Consequently,  petitioner 
argues  that  the  Tar  Hong  sales  in 
question  should  be  treated  as  CEP 
transactions. 

Tar  Hong  argues  that  it  properly 
classified  certain  sales  as  EP  sales  in 
accordance  with  the  Department's  three- 
factor  test,  as  stated  in  Carbon  Steel. 
First,  Tar  Hong  claims  that  it  has 
demonstrated  that  the  sales  transaction 
occurs  prior  to  importation  into  the 
United  States.  Secondly.  Tar  Hong  states 
that  direct  shipment  from  Tar  Hong 
Xiamen  to  the  unrelated  U.S.  customers 
is  a  normal  commercial  distribution 
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channel  used  for  these  U.S.  customers. 
Lastly,  Tar  Hong  asserts  that  the  U.S. 
affiliates  perform  limited  liaison 
functions  serving  primarily  as 
processors  of  sales-related 
docimientation  and  communication 
links  with  the  unrelated  huvers. 
Ac;cordingly.  Tar  Hong  claims  that  the 
functions  performed  by  its  U.S.  affiliates 
are  consistent  with  selling  functions 
that  the  Department  has  determined  in 
other  cases  to  be  of  a  kind  that  would 
normaliy  be  undertaken  by  the  exporter 
(seP  Carbon  Stfel). 

DOC  Position.  We  agree  with 
respondents  that  these  .sales  are 
properly  treated  as  EP  sales.  Based  on 
the  re{:Grd  evidence.  Tar  Hong's  U.S. 
affiliates  are  merely  processors  of  sales- 
related  documentation  and  a 
communication  link  with  the  unrelated 
customers.  Although  these  entities  play 
an  important  role  in  Tar  Hong's  sales 
and  distribution  process,  that  role  is 
limited  to  sales  documentation 
processing  and  communication  links. 
We  find  no  compelling  evidence  in  Tar 
Hong's  responses  or  in  our  verification 
findings  to  treat  these  sales  as  CEP  sales. 
Consistent  with  our  approat;h  in  such 
cases  as  FinnI  Detfriniiintion  of  Sales  at 
Less  Than  Fair  Value:  Coated 
Groundwood  Paper  from  Finland  (56  FR 
.'5636,3,  November  4.  1^91),  we  have 
treated  these  sales  as  EP  sales. 

Comment  10:  Transactions  Involving 
Dinnerware  Sets 

Petitioner  states  that  Tar  Hong 
improperly  included  non-subject 
merchandise  in  its  reported  sales  when 
it  added  the  thicknesses  of  the 
individual  pieces  of  a  set  (plate,  bowl, 
and  cup)  together  to  determine  whether 
the  dinnerware  set  was  subject 
merchandise.  Similarly,  petitioner 
argues,  pricing  for  dinnerware  sets  as 
well  as  the  factors  of  production  was 
reported  on  a  combined  basis  using  the 
plate  in  the  dinnerware  set  as  the 
identified  product.  Petitioner  argues 
that  this  grouping  of  data  for  sets  was 
contrary  to  the  instructions  in  the 
questionnaire  and  prevents  an  item-bv- 
item  fair  value  comparison.  Petitioner 
asserts  that  if  the  Department  uses  this 
data,  it  should  apply  the  highest  margin 
for  any  other  transaction  to  all 
transactions  involving  sets  as  facts 
available. 

Tar  Hong  contends  that  the 
Department  has  data  necessarv  to 
calculate  piece-specific  margins  for  Tar 
Hong's  set  sales  and  factors  bec;ause  the 
Department  verified  that  Tar  Hong 
reported  the  data  for  sales  of  products 
sold  in  .sets  on  the  same  basis  it  reported 
the  data  for  the  factors  of  production  for 
these  products. 


DOC  Position.  We  agree  with  Tar 
Hong  and  have  appropriately  adjusted 
our  calculations  to  ensure  a  proper 
comparison.  We  e.xcluded  all  sales  of 
sets  where  the  combined  thickness  is 
less  than  0.24  inch.  We  have  considered 
all  pieces  of  a  set  to  be  subject 
merchandise  when  measurements  are 
equal  or  greater  than  0.24  uich. 

Comment  1 1:  Unit  Price  Reporting 

Petitioner  contends  that,  in  additu)n 
to  the  errors  identified  bv  the 
Department  coiu.erning  "Tar  Hongs 
reporting  of  U.S.  unit  prices  on  a  per- 
piece.  rather  than  on  a  per-dozen,  basis 
for  many  sales,  there  is  reason  to  believf 
that  there  are  additional  errors  of  this 
type  which  were  not  individually 
identified  by  the  Department 
Accordingly,  petitioner  asserts  thai  the 
Department  should  compare  the  margin 
in  the  final  determination  for  Tar  Hong's 
sales  of  pieces  with  the  margin 
calc;ulated  on  the  sale  of  dozens  or 
cases,  and  if  the  margins  for  the  piece 
sales  are  lower  than  the  margins  for 
dozens  and  cases,  then,  as  facts 
available,  the  piece  calculations  should 
be  disregarded  and  the  sales  of  dozens 
or  cases  should  be  relied  upon  for  the 
final  determination. 

Tar  Hong  argues  that  the  errors  found 
in  its  unit  reporting  do  not  merit 
application  of  facts  available.  Tar  Hong 
contends  that  the  Department  verified 
that  no  other  sales  reported  contained 
such  errors. 

DOC  Position.  We  examined  this  issue 
at  verification  and  are  satisfied  that  the 
record  is  complete  and  accurate  with 
respect  to  the  reported  quantities  and 
per-unit  prices  of  U.S.  sales. 
Accordingly,  we  used  the  ( orrected 
information  in  our  calculations  for  the 
final  determination. 

Comment  12:  Production  Quantity  Data 

Petitioner  claims  that  the  production 
quantity  data  submitted  by  Tar  Hong  on 
two  prior  occasions  is  grossly 
inaccurate,  and  that  Tar  Hong's  shifting 
stance  regarding  the  amount  of 
meri:handise  produced  during  1995 
confirms  that  its  most  recent  suhmission 
on  October  23.  1996.  is  not  reliable. 
Petitioner  argues  that  the  total 
production  quantity  is  a  figure  that  is 
fundamental  to  the  integrit\'  of  the 
submission,  and  that  Tar  Hongs 
repeated  corrections  leave  no  reasonable 
basis  to  believe  that  its  latest  number  is 
accurate.  Accordingly,  petitioner  argues, 
the  figure  should  be  rejected. 

Tar  F^ong  claims  that  the  Department 
verified  its  production  quantities  and 
confirmed  the  accuracy  of  its  data. 

DOC  Position.  We  agree  with  Tar 
Hong.  We  have  accepted  Tar  Hong's 


explanation  for  the  discrepancies  and 
have  verified  its  response  in  this  regard. 
Section  7H2(e)  of  the  A(A  states  that  the 
Department  shall  not  declnie  to 
consider  information  that  does  not  meet 
all  of  its  requirements  if: 

(l)  The  intf)rmation  is  submitted  In 
the  dead  I  in*'  e'^tahlished  for  its 
submission,  (2)  the  information  can  t)e 
verified,  (3)  the  information  is  not  so 
incomplete  that  it  i.annot  serve  as  a 
reliable  basis  for  reaching  the  applicable 
determination.  (4)  the  interested  party 
has  demonstrated  that  it  acted  to  the 
best  of  its  ability  in  providing  the 
information  and  meeting  the 
requirements  established  by  the 
Department  with  respect  to  the 
information,  and  (5)  the  information  can 
he  used  without  undue  difficulties. 

Tar  Hong's  information  meets  all  of 
these  requirements.  A(.curdingly.  vve 
have  no  basis  to  conclude  that  the 
earlier  responses  distorted  the 
Department's  analysis  or  otherwise 
impeded  this  proceeding. 

Comment  1'^  Total  Sales  Value 

Petitioner  states  that  Tar  Hong  has 
dramatically  overstated  the  unit  price 
on  a  number  of  U.S.  sales  transactions. 
Petitioner  contends  that  if  the 
Department  concludes  that  the 
application  of  general  facts  available  for 
Tar  Hong  is  inappropriate  (.see  Comment 
19  below),  it  must  adjust  for  this 
exaggeration  of  submitted  prices  by 
assuming  that  affected  sales  are  of 
products  with  margins,  and  deducting 
the  amount  that  the  C;EP  and  EP  sales 
values  were  overstated  from  total  U.S. 
prit;e. 

Tar  Hong  claims  that  any  discrepancy 
in  its  U.S.  sales  value  reconciliation  is 
due  to  petitioner's  miscalculation  of  Tar 
Hong's  sales  values.  Tar  Hong  adds  that 
petitioner  offers  no  explanation  of  its 
calculation,  and  suggests  that 
petitioner's  calculation  failed  to 
properly  account  for  sales  sold  in  units 
of  cases  or  dozens. 

IKK'  PositKUi.  We  agree  with  Tar 
Hong.  Petitioner  nnsinterpreted  the 
information  in  a  verification  exhibit. 
The  do<:ument  does  not  include  the  EP 
sales  booked  in  Taiwan;  it  applies  only 
to  the  sales  booked  in  the  United  States. 
Moreover,  the  exhibit  cited  bv  petitioner 
is  not  the  onlv  document  the 
Department  used  to  confirm  Tar  Hong's 
sales  reporting,  as  discussed  in  the 
verification  report.  Ba.sed  on  the  sum  of 
our  yerifi<.ation  findings,  vve  found  no 
discrepaiH  ies  in  the  total  volume  and 
value  of  sales  reported. 

Comment  14:  Ocean  Freight 

Petitioner  argues  that  Tar  Hong 
incorrectly  assumed  that  all  ocean 
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freight  shipments  were  made  in  full 
container  loads  and  that,  the  reported 
volumes  of  the  master  pack  cartons, 
which  are  the  basis  for  the  movement 
charge  allocations,  are  wrong.  Petitioner 
claims  that  although  Tar  Hong  provided 
revised  information  for  the  master  pack 
cartons  at  verification,  this  information 
was  not  verified  and  therefore  (,aniiot  be 
used.  Petitioner  argues  that  for  purposes 
of  the  final  determination,  the  container 
load  error  must  be  corrected  and  that, 
for  the  master  carton  error,  either  the 
Department  should  use  general  facts 
available  or  the  highest  unit  freight 
reported  for  each  freight  adjustment 
affected  by  the  errors. 

Tar  Hong  contends  that  the 
Department  should  accept  its  revised 
allocation  because  the  Department 
found  that  Tar  Hongs  volume-based 
methodology  to  recalculate  international 
freight  was  supported  by  its  records. 

DOC  Position.  With  regard  to  Tar 
Hong's  ocean  freight  shipments,  we 
found  that  the  majority  were  in  fact 
made  in  full  container  loads.  Per  our 
instructions.  Tar  Hong  has  reallocated 
EP  ocean  freight  to  account  for  our 
verification  findings.  We  have  also 
reallocated  CEP  ocean  freight  expenses 
based  on  our  verification  findings.  In 
both  situations,  we  consider  the 
allocations  to  be  proper 

Furthermore,  although  we  did  not 
specifically  verify  the  revised 
information  submitted  at  verification 
with  regard  to  the  volumes  of  the  master 
pack  cartons,  the  remainder  of  Tar 
Hong's  response  was  verified,  and  the 
revised  information  is  consistent  with 
Tar  Hong's  verified  information. 
Accordingly,  we  have  accepted  Tar 
Hong's  information  for  the  purpose  of 
recalculating  CEP  movement  expenses. 

Comment  15:  U.S.  Warehouse  to 
Customer  Freight 

Petitioner  contends  that  Tar  Hong's 
statements  that  it  does  not  incur  freight 
charges  from  the  U.S.  warehouse  to  the 
customer  are  unsupported.  Petitioner 
claims  that  the  verification  report  notes 
that  Tar  Hong's  invoices  report  terms  of 
CEP  sales  as  "delivered  ".  Petitioner 
therefore  asserts  that  all  freight  expenses 
from  Tar  Hong's  financial  statements 
should  be  allocated  to  CEP  sales. 

Tar  Hong  claims  that  the  Department 
verified  that,  notwithstanding  the 
printed  "Delivered"  term  on  Tar  Hong's 
invoice,  Tar  Hong's  CEP  customers 
either  come  to  Tar  Hong's  warehouse 
and  pick  up  their  purchased  products, 
or  make  their  own  freight  arrangements. 
Tar  Hong  asserts  that  the  Department 
verified  that,  for  the  few  deliveries  that 
it  made  using  its  own  vehicles,  its 
allocation  methodology  was  reasonable. 


EKX^  Position.  We  have  accepted  Tar 
Hong's  explanation,  but  have 
recalculated  and  reclassified  freight 
expenses  based  on  our  verification 
findings.  Tar  Hong's  methodology 
allocated  freight  expenses  to  all  CEP 
sales  as  a  movement  expense.  That  is. 
Tar  Hong  made  no  attempt  to  identify 
which  particular  sales  may  have 
actually  incurred  warehouse  to 
customer  freight.  Since  Tar  Hong  did 
not,  and  could  not.  allocate  this  expense 
only  to  those  sales  which  incurred  the 
expense,  we  determine  that  it  is 
appropriate  to  treat  all  movement 
expenses  not  otherwise  accounted  for 
(i.e.,  warehouse  to  customer  expenses) 
as  indirect  selling  expenses.  In  our 
recalculation  of  indirect  selling 
expenses,  we  have  also  included  an 
amount  for  freight  expenses  identified 
in  the  financial  statements,  but  not 
included  in  Tar  Hong's  calculation.  (See 
Comment  18  below.)  hi  this  manner,  we 
have  included  all  expenses  related  to 
freight. 

Comment  16:  Packing  Weights 

Petitioner  argues  that  if  is  clear  from 
the  verification  report  that  Tar  Hong's 
packing  weights  are  unreliable. 
Petitioner  contends  that  the  Department 
should  increase  the  packing  costs  by  the 
largest  percentage  of  under  reporting 
found  at  verification  or.  at  the  least, 
increase  these  weights  by  an  average  of 
the  under  reporting  of  the  five  samples. 

Tar  Hong  argues  that  packing  costs  are 
reliable  and  require  no  further 
adjustment  because  the  measured 
weights  of  the  packing  materials  were 
within  acceptable  tolerances. 

DOC  Position.  We  agree  with  Tar 
Hong.  We  verified  that  the  packing 
weights  were  within  acceptable 
tolerances. 

Comment  17:  Unreported  Returns  and 
Claims 

Petitioner  states  that  where 
verification  exhibits  show  evidence  of 
returns  and  claims  for  Tar  Hong  that 
were  not  reported  as  U.S.  warranty 
expenses  or  allowances,  at  a  minimum, 
the  Department  should  apply 
information  from  the  verification  and 
adjust  total  U.S.  price  accordingly. 

Tar  Hong  claims  that  petitioner's 
discovery  of  alleged  unreported  returns 
and  claims  relate  to  nonsubject 
merchandise.  Accordingly,  no 
adjustment  by  the  Department  is 
necessary. 

DOC  Position.  We  agree  with  Tar 
Hong.  We  found  no  evidence  at 
verification  of  warranty  claims  for  the 
subject  merchandise,  far  Hong's 
explanation  is  consistent  with  our 
findings. 


Comment  18:  Unreported  Movement 
Charges 

According  to  petitioner,  the  financial 
statements  of  Tar  Hong's  U.S.  affiliates 
indicate  that  there  are  certain  expenses 
that  were  incurred  by  respondent,  but 
not  reported  as  selling  expenses  or 
movement  charges.  Petitioner  contends 
that  the  Department  should  account  for 
these  expenses  by  applying  the  total  of 
these  amounts  directly  against  the 
margins. 

Tar  Hong  states  that  the  Department 
verified  that  the  allegedly  unreported 
charges  were  not  direct  selling  expenses 
or  movement  charges,  as  petitioner 
claims.  Accordingly,  no  adjustment  to 
the  margin  calculation  is  warranted. 

DOC  Position.  We  agree  with 
petitioner  that  these  expenses  should  be 
accounted  for.  However,  we  disagree 
with  petitioner's  contention  that  the 
amount  of  the  expenses  should  be 
applied  directly  against  the  margins. 
Petitioner  offers  no  basis  to  consider 
this  approach  and  there  is  no  precedent 
for  applying  it  here.  Instead,  we  have 
included  these  expenses  as  part  of  our 
recalculation  of  indirect  selling 
expenses.  As  discussed  above  at 
Comment  15,  we  have  treated  Tar 
Hong's  unreported  warehouse-to- 
customer  expenses  as  indirect  selling 
expenses.  The  additional  expenses 
identified  by  petitioner  appear  properly 
classified  in  this  instance  as  indirect 
selling  expenses  as  well. 

Comment  19:  Use  of  Facts  Available  for 
Tar  Hong 

Petitioner  argues  that  Tar  Hong's  EP 
and  CEP  prices  are  grossly  overstated 
through  a  series  of  reporting  errors  or 
misstatements.  Including  those 
addressed  above.  Accordingly, 
petitioner  contends,  the  Department 
cannot  reasonably  conclude  that  the 
U.S.  sales  data  base  is  reliable.  Further, 
petitioner  contends  that  Tar  Hong's  NV 
data  is  also  unreliable  because,  despite 
numerous  changes.  Tar  Hong's  total 
production  figure  is  inaccurate,  its 
treatment  of  sets  makes  a  proper  factors 
analysis  impossible,  and  the  weights  of 
the  reported  products  as  well  as  the 
packing  materials  are  systematically 
understated.  Moreover,  petitioner 
claims  that  the  corrections  submitted  at 
verification  should  be  rejected  because 
an  entirely  new  factors  database  was 
submitted  and  petitioner  did  not  have  a 
meaningful  opportunity  to  comment  on 
the  new  data.  Petitioner  concludes  that 
the  Department  should  use  facts 
available  because  Tar  Hong's  data  is 
unreliable  and  no  acceptable  means  of 
correction  exists. 
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Tar  Hong  argues  that  the  Department 
was  able  to  verify  all  corrections  to 
source  documents  and  the  reason  for  the 
corrections.  Furthermore,  according  to 
Tar  Hong,  there  is  no  evidence  that  Tar 
Hong  failed  to  cooperate  with  the 
Department  by  not  acting  to  the  best  of 
its  ability  to  comply  with  requests  for 
information.  Tar  Hong  believes  that  in 
those  situations  where  there  are 
discrepancies,  the  Department  should 
weigh  the  record  evidence  to  determine 
what  type  of  change,  if  any,  would  be 
the  most  probative  of  the  i.ssue  under 
consideration. 

DOC  Position.  We  do  not  agree  with 
petitioner's  assertion  that  Tar  Hong's 
data  is  unreliable  and  no  acceptable 
means  of  correction  exists.  Moreover, 
we  do  not  agree  with  petitioner  that  Tar 
Hong's  revised  factors  databa.se  contains 
entirely  new  data.  As  di.scu.ssed  in  our 
responses  above,  we  have  rejected  many 
of  petitioner's  claims  with  regard  to  Tar 
Hong's  data.  The  remaining  errors  are 
minimal  and  do  not  undermine  the 
integrity  of  the  response.  Thus, 
consistent  with  our  approach  in  such 
cases  as  Ferrosilicon  from  Brazil:  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  61  FR  ,59407 
(November  22,  1996),  the  use  of  facts 
available  is  not  warranted  in  this 
instance. 

Dongguan 

Comment  20:  Facts  Available 

Petitioner  argues  that  the  seriousness 
of  the  defects  in  Dongguan's  response  is 
evident  in  that  the  Department  was 
unable  to  verify  its  U.S.  sales.  Petitioner 
claims  that  the  verification  report 
records  the  Department's  efforts  on  this 
critical  issue,  and  confirms  the  suspect 
nature  of  the  data.  For  example, 
petitioner  cites  the  Department's  finding 
in  the  verification  report  that  no 
confirmation  of  sales  of  the  subject 
merchandise  to  the  corporate  tax 
statement  was  possible.  Furthermore, 
petitioner  argues  that  the  Department 
was  unable  to  complete  a  sales  quantity 
r' jcument  trace  and  that  Dongguan's 
sales  records  contained  duplicate 
invoices.  Petitioner  further  contends 
that  a  failed  verification  is  basically  the 
same  as  a  failure  to  respond  at  all  and 
facts  available  must  be  used. 

Dongguan  argues  that,  although  the 
Department  was  unable  to  tie  the  sales 
beyond  the  general  ledger,  it  also  noted 
that  it  did  not  observe  any  apparent 
inconsistencies  in  the  sales  reporting,  as 
revised  through  verification.  Dongguan 
claims  that  all  other  aspects  of  the 
accounting  system  were  verified  as 
accurate  and  reliable.  Dongguan  also 
claims  that,  although  the  Department 


was  unable  to  tie  sales  to  the  corporate 
income  tax  statement,  it  was  able  to 
verify  the  general  integritv  and 
reliability  of  the  sales  reporting  data 
from  the  invoices  to  the  response  and  to 
its  accounting  system.  Dongguan  asserts 
that  the  Department  was  also  able  to 
verify  that  non-melamine  sales  income 
reported  in  the  accounting  system  was 
posted  accurately  and  reliably  in  the 
corporate  tax  system.  Accordingh . 
Dongguan  believes  that  the  Department 
need  not  apply  facts  available,  given  the 
overall  reliability  of  the  accounting 
system. 

DOC  Position. \^e  agree  with 
petitioner.  Dongguan's  failure  to 
reconcile  its  sales  response  beyond  the 
general  ledger,  coupled  with  the 
absence  of  reliable  alternative  support 
documentation,  such  as  verifiable 
sequential  invoice  records.  lea\es  no 
basis  to  accept  the  integrity  of  the  sales 
response  and  constitutes  a  verification 
failure  under  Section  77fi(a)(2)(D)  of  the 
Act.  A  complete  verification  failure  also 
renders  a  respon.se  unusable  under 
section  782(e)  of  the  statute.  A 
verification  failure  of  this  magnitude 
demonstrates  Dongguan's  "failure  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  our  requests  for 
information."  Accordingly,  for  the 
above-mentioned  reasons,  and 
consistent  with  Pasta  from  Turkey.  61 
FR  30309,  30.312  (June  14,  1996),  we 
based  Dongguan's  final  dumping  margin 
on  adverse  facts  available.  In  addition, 
because  this  margin  is  based  on  facts 
available,  all  other  issues  raised  by  the 
parties  concerning  Dongguan  are  moot. 

Sam  Choan 

Comment  21:  Reporting  Errors 

Petitioner  states  that  the  verification 
report  identifies  a  large  number  of  sales 
transactions  of  nonsubject  mert;handise 
that  were  included  in  the  preliminary 
determination.  Petitioner  further 
contends  that  the  difficulties 
experienced  by  the  Department  in 
verifying  Sam  Choan 's  product  weights 
undermine  the  reliability  of  the 
response  and  that  Sam  Choan's  response 
should  be  rejected  because  none  of  these 
transactions  were  accurately  reported.  If 
the  Department  decides  to  use  Sam 
Choan's  data,  petitioner  asserts  that  the 
weights  for  certain  product  codes  must 
be  increased,  consistent  with  the 
verification  findings. 

Sam  Choan  argues  that  its  revised 
sales  listing  reflects  the  weights  and 
thicknesses  verified  by  the  Department, 
Sam  Choan  further  .states  that  the 
Department  should  exclude  any 
merchandise  that  does  not  fall  within 
the  scope  of  investigation. 


DOC  Position  We  have  used  the 
weights,  as  corrw.ted  per  our 
verification,  in  our  final  determination. 
We  find  no  basis  to  conclude  that  errors 
in  the  weight  reporting  affect  the  overall 
integrity  of  the  response,  .^s  des<  rilwd 
in  Ferrosilicon  fmm  Brazil:  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  61  FR  59407  (November  22. 
1996),  these  errors  are  not  substantial 
and  thus  do  not  affect  the  mtegrit\  of 
the  response. 

With  regard  to  the  reporting  of  out-of- 
scope  merchandise,  we  have  excluded 
this  merchandise  for  purposes  of  the 
final  determination 

Chen  Hno  Xiamen 

Comment  22:  .•Xpplituition  of  the 
Multinational  Corporation  Provision 

Chen  Hao  Xiamen  argues  that  the 
Department's  appli(,ation  of  the  MNC 
rule  in  this  (.ase  is  not  supported  bv  the 
statute  becau.se  the  FJepartment  has 
failed  to  demonstrate  that  the  special 
and  unique  cin  umstanc:es  required  for 
application  of  the  MNC  rule  are  present 
in  this  investigation   Furthermore. 
according  to  Chen  Hao  Xiamen,  its 
reponed  factors  of  production  have  been 
verified  and  accurate  surrogate  country 
information  exists  to  value  the  factors  of 
production.  In  addition,  Chen  Hao 
Xiamen  argues  that  the  [department's 
application  of  the  MNC  provision 
arbitrarily  assumes  that  a  "proper 
comparison"  based  on  the  factors  of 
production  and  surrogate  valuation  is 
impossible  for  Chen  Hao  Xiamen,  but  is 
possible  for  all  other  respondents. 
Accordingly,  for  purposes  of  the  final 
determination.  C^hen  Hao  Xiamen 
believes  that  the  Department  should-not 
apply  the  MNC  rule  to  Chen  Hao 
Xiamen  and  instead  should  applv  the 
surrogate  country  data  to  value  its 
factors  of  production. 

Petitioner  objects  to  respondents' 
claim  that  the  MN(~  provision  does  not 
apply  to  the  Chen  Hao  respondents 
Petitioner  argues  that  respondents 
misstate  the  law  when  they  claim  that 
the  MNC  provision  applies  only  when  a 
c;omparison  based  on  the  factors  of 
production  and  surrogate  valuation  is 
not  po.ssibh  .  According  to  petitioner, 
there  is  no  requirement  that  it  be 
impossible  to  determine  NV  in  the 
exporting  country.  Moreover,  petitioner 
argues  that  the  very  close  cooperation 
between  the  Chen  Hao  companies, 
confirmed  at  verification,  makes  a 
compelling  case  for  application  of  the 
MNC  to  prevent  the  use  of  the  the  PRC 
company  as  an  export  platform.  Finally, 
petitioner  t)elieves  that  given  the  very 
substantial  changes  it  believes  should  be 
made  to  the  factors  analysis,  the  NV  for 
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the  PRC  may  exceed  that  of  Taiwan. 
However,  if  the  NV  for  Taiwan  remains 
higher,  a.s  was  the  case  In  the 
preliminary  deterniination.  the 
petitioner  urges  that  the  Department 
once  again  appiv  the  MN("  [jrovision. 

DCK!  Position  The  MNC!  rule  applies 
when  the  criteria  of  section  773(d)  of  the 
Act  are  met,  rej^ardless  of  whether  a 
comparison  based  on  factors  is 
otherwise  possible.  For  ('hen  Hao 
Xiamen,  we  have  determined  that  the 
record  evidence  supports  a  finding  that 
the  first  criterion  of  the  MN(]  provision 
(ownership  of  the  production  facilities 
in  the  exporting  country  by  an  entity 
with  production  facilities  located  in 
another  country)  has  been  met.  The 
second  criterion  of  the  MNC  provision 
(conc:erning  viability  of  thn  t'KC:  market) 
has  l)een  met,  per.se.  because  Chen  Hao 
Xiamen,  the  PRC  exporter,  did  not  make 
any  sales  at  all  in  the  PRC  market  during 
the  POL 

The  third  criterion  was  also  met 
because  Taiwan  NV  exceeded  NV  based 
on  the  factors  of  productit)n.  See  "B. 
Multinational  Corporation  Provision" 
section  of  this  notice. 

Comment  23:  Melamine  Consumption 

Petitioner  states  that  the  verification 
confirmed  that  Chen  Hao  Xiamen  used 
a  metliodology  that  leads  to  an 
understatement  of  melaminu  powder 
consumption.  Petitioner  argues  that 
Chen  Hao  Xiamen's  methodology  is  in 
contrast  to  the  other  PRC  respondents 
and  should  tie  restated  to  include  all 
POI  consumption. 

Petitioner  further  argues  that  the 
verification  report  makes  (  lear  that 
Chen  Hao  Xiamen  L(nild  have  provided 
yields  on  a  product-specific  basis  but 
instead  reported  an  average  that  hiiles 
the  peaks  and  valleys  in  yields 
Petitioner  claims  th»it  if  the  Department 
accepts  Chen  Hao  Xiamen's  yield  data, 
it  should  apply  the  overall  yield  to  each 
heat  treatment  step  indicated  for  each 
transaction  in  the  I'.S.  sales  database. 

(ihen  Hao  Xiamen  argues  that  it 
accurately  reported  its  melamine 
powder  consumption  and  petitioner  has 
provided  no  reasonable  basis  as  to  why 
restating  melamine  powder 
consumption  from  a  batch-by-batch 
basis  to  a  total  POI  basis  would  be  any 
more  accurate  than  its  current  reporting. 
Accordingly.  Chen  Hao  Xiamen  believes 
that  the  Dt^partment  should  ignore 
petitioner's  suggestion 

(.'.)wi\  Hao  Xiamen  further  argues  that 
it  (  ould  not  have  provided  produc.t- 
spe<:ific:  yields.  It  fjrovided  yields  ona 
production  batch  basis,  which  it  claims 
is  the  most  specifi(  data  available 
related  to  mat  "rial  (  onsumption.  Chen 
Hao  Xiamen  further  argues  that  it 


should  not  be  punished  for  failing  to 
provide  data  that  it  does  not  have. 

DOC  Position  With  regard  to 
consumption,  we  agree  with  Chen  Hao 
Xiamen.  Our  verification  results  confirm 
the  reliability  of  Chen  Hao  Xiamen's 
data.  Accordingly,  we  have  used  Chen 
Hao  Xiamen's  reported  consumption 
figures,  as  corrected  through 
verification,  in  our  analysis. 

Moreover,  although  the  Department 
prefers  product-specific  yield 
information,  where  such  information 
does  not  exist,  the  Department  will  use 
the  most  specific  information  available. 
In  this  instance,  Chen  Hao  Xiamen 
reported  yields  on  a  batch  specific  basis. 
Further,  we  have  no  evidence  on  the 
record  that  the  Chen  Hao  Xiamen's 
methodology  is  distortive  of  its 
experience  during  the  POI.  Ac:cordingly, 
we  have  rejected  petitioner's  arguments 
and  accepted  Chen  Hao  Xiamen's 
reported  yield  data,  as  verified  by  the 
Department. 

Comment  24:  Selling  Expense 
Adjustment 

Petitioner  contends  that,  for 
comparisons  of  EP  to  NV  based  on 
Taiwan  sales  or  Taiwan  CV,  EP  and  NV 
must  be  adjusted  for  selling  expenses. 
Petitioner  argues  that  the  Department 
erred  in  not  adjusting  for  U.S.  selling 
expenses  when  the  basis  for  NV  was 
Chen  Hao  Taiwan's  price  or  CV  in 
comparing  EP  to  NV  for  Chen  Hao 
Xiamen.  Altho-jgh  Chen  Hao  Xiamen 
did  not  provide  U.S.  selling  expense 
information,  according  to  petitioner. 
credit  expense  can  be  calculated  from 
the  verification  exliibits. 

Chen  Hao  argues  that  the  Department 
should  not  adjust  Chen  Hao  Xiamen's 
EP  when  the  basis  for  NV  is  Chen  Hao 
Taiwan's  price  or  C.\'.  C\u>n  Hao  further 
argues  that  imputing  selling  expenses 
where  the  Department  never  provided 
respondents  with  an  opportunity  to 
present  that  information  would  be 
arbitrary  and  unfair. 

DOC  Position.  We  agree  with 
petitioner  that  for  comparisons  of  FP  to 
NV  based  on  Taiwan  .sales  or  Taiwan 
CV,  EP  and  NV  must  be  adjusted  for 
selling  expenses.  See  "B.  Multinational 
Corporation  Provision"  section  of  this 
notice. 

Comment  2.5:  Product  Weights 

Petitioner  as.serts  that  because 
verification  showed  that  for  six  products 
sampled,  the  weight  verified  was  greater 
than  the  weight  reported,  Chen  Hao 
Xiamen  thus  systematically  under- 
reported  its  product  weights.  Petitioner 
contends  that  to  correct  the  data,  the 
Department  should  increase  the 
reported  product  weights  by  two 


percent,  which  is  the  degree  of  under 
reporting  identified  for  one  of  the 
products  examined  at  verification. 

Chen  Hao  Xiamen  claims  that  it  did 
not  systematically  under  report  its 
product  weights,  as  claimed  by 
petitioner.  Chen  Hao  Xiamen  argues 
that,  given  that  products  produced  from 
the  .same  production  batch  may  have 
different  weights  due  to  varying 
amounts  of  melamine  input  powder, 
this  degree  of  discrepancy  between  the 
reported  and  verified  weights  is  well 
within  an  acceptable  tolerance  of 
reliability. 

DOC  Position.  We  agree  with  Chen 
Hao  Xiamen.  We  note  that  the  weighing 
of  the  subject  merchandise  is  inherently 
.somewhat  imprecise,  and  that  the 
verified  weights  were  within  acceptable 
limits. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

.Section  773A(a)  of  the  Act  directs  the 
Department  to  convert  foreign 
currencies  ba.sed  on  the  dollar  exchange 
rate  in  effect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
established  that  a  currency  transaction 
on  forward  markets  is  directly  linked  to 
an  export  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
markets  is  directly  linked  to  a  particular 
export  sale  in  order  to  minimize  its 
exposure  to  exchange  rate  lo.sses.  the 
Department  will  use  the  rate  of 
exchange  in  the  forward  currency  sale 
agreement. 

Section  773A(a)  also  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.2.'i  percent.  The 
benc:hmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practit;e. 
Further,  section  773A(b)  directs  the 
Department  to  allow  a  6()-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  A 
sustained  movement  has  o<:curred  when 
the  weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  for  tiight  tonsecutive  weeks. 
(For  an  explanation  of  this  method,  see 
Policy  Bit  1 1  ft  in  f)H-1 :  Curntncy 


UMI 


Conversions  (61  FR  9434,  March  8, 
1996).)  Such  an  adjustment  period  is 
required  only  when  a  foreign  currency 
is  appreciating  against  the  U.S.  dollar. 
The  use  of  an  adjustment  period  was  not 
warranted  in  this  case  because  the  New 
Taiwan  dollar  did  not  undergo  a 
sustained  movement,  nor  were  there 
currency  fluctuations  during  the  POI. 

Continuation  of  Suspension  of 
Liquidation 

For  Chen  Hao  Xiamen,  Gin  Harvest, 
and  Sam  Choan,  we  calculated  a  zero  or 
de  minimis  margin.  Consistent  with 
Pencils,  merchandise  that  is  sold  by 
these  producers  but  manufactured  by 
other  producers  will  be  subject  to  the 
order,  if  issued.  Entries  of  such 
merchandise  will  be  subject  to  the 
"PRC-wide"  rate. 

In  accordance  with  section  733(d)(1) 
of  the  Act  and  735(c)(1),  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  MIDPS  from  the  PRC.  that  are 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  except  for  entries  of 
merchandise  manufactured  by  those 
producers  receiving  a  zero  or  de 
minimis  margin.  The  Customs  Service  to 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  by 
which  the  NV  exceeds  the  EP  as 
indicated  in  the  chart  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 
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Manufacturer/pro- 
ducer/exporter 


Chen  Hao  Xiamen 

Gin  Harvest 

Sam  Choan 

Tar  Hong  Xiamen 


Weighted-average 
margin  percentage 


0.97  (de  minimis). 
0.47  (de  minimis). 
0.04  (de  minimis). 
2.74. 


PRC-Wide  Rate  i  7.06. 


The  PRC-Wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  from  exporters/factories  that 
are  identified  individually  above. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injurv,  or 
threat  of  material  injury,  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  securities  posted  will  be  refunded  or 
canceled.  If  the  ITC  determines  that 


such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawTi  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act. 

Dated:  Ianuar>' 6,  1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  97-752  Filed  1-10-97;  8:45  ami 
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Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Melamine 
Institutional  Dinnerware  Products 
From  Indonesia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  Januar)'  13.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Everett  Kelly  or  David  J,  Goldberger. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230:  telephone: 
(202)  482-1194  or  (202)  482-}136. 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  are  references  to 
the  provisions  effective  Januarv  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act  ("URAA"). 

Final  Determination 

We  determine  that  melamine 
institutional  dinnerware  products 
("MIDPs")  from  Indonesia  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  ("LTFV"),  as 
provided  in  section  735  of  the  Act. 

Case  History 

Since  the  preliminary  determination 
in  this  investigation  (Notice  of 
Preliminary  Determination  and 
Postponement  of  Final  Determination: 
Melamine  Institutional  Dinnerware 
Products  from  Indonesia  (61  FR  43333. 
August  22,  1996),  the  following  events 
have  occurred: 

In  September  1996.  we  verified  the 
questionnaire  responses  of  P.  T.  Multi 
Raya  Indah  Abadi  (Multiraya).  On 
November  22.  1996.  the  Department 


requested  Multiraya  to  submit  new 
computer  tapes  to  include  data 
corrections  identified  through 
verification.  This  information  was 
submitted  on  December  5,  1996. 

Petitioner,  the  .A,merican  Melamine 
Institutional  Tableware  Association 
("AMITA'),  and  Multiraya  submitted 
case  briefs  on  November  26.  1996,  and 
rebuttal  briefs  on  December  3.  1996.  The 
Department  held  a  public  hearing  for 
this  investigation  on  December  5,  1996. 

Scope  of  Investigation 

This  investigation  covers  all  items  of 
dinnerware  [e.g..  plates,  cups,  saucers, 
bowls,  creamers,  gravy  boats,  serving 
dishes,  platter<^..  and  trays)  that  contain 
at  least  50  percent  melamine  by  weight 
and  have  a  minimum  wall  thickness  of 
0.08  inch.  This  merchandise  is 
classifiable  under  subheadings 
3924.10.20,  3924.10.30,  and  3924.10.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTSUS'l,  Excluded 
from  the  scope  of  investigation  are 
flatware  products  [e.g..  knives,  forks, 
and  spoons), 

.Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
lanuarv  1.  1995.  through  December  31, 
1995. 

Fair  Value  Comparisons 

APT  Mayer  Crocodile 

We  did  not  receive  a  response  to  our 
questionnaire  from  P.T.  Mayer 
Cro(.odiIe,  an  exporter  of  the  subject 
merchandise  during  the  POI.  Because 
P  T.  Mayer  Crocotiile  failed  to  submit 
information  that  the  Department 
specifically  requested,  we  must  base  our 
determination  for  that  company  on  the 
facts  available  in  accordance  with 
section  776  of  the  Act,  Section  776fb) 
provides  that  an  adverse  inference  niav 
be  used  against  a  party  that  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
il^ability  to  comply  with  a  request  for 
information.  Because  P,T  Mayer 
Crocodile  has  failed  to  respond,  the 
Department  has  determined  that,  in 
selecting  from  among  the  facts 
otherwise  available,  an  adverse 
inference  is  warranted. 

Section  77fi(c!  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information,  '  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  See  The 
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St;itt'iiuMi(  i)(  Ailministrative  Action 
accoir.pjiuHig  llie  URAA.  H.K  Uo<:.  No. 
3lti,  lU3d  Cong.,  2d  Sus.s  at  87U  (1994) 
("SAA"). 

In  this  proceeding,  we  con.sidered  the 
petition  ns  thi>  most  a[)propriate 
information  on  \\u'  rtx.ord  to  form  the 
fiasis  for  a  dumping  calculation  for  this 
uncooperative  respondent.  In 
a(  (ordance  with  section  77fif(0  of  the 
.•\(  t,  we  attempted  to  corroborate  the 
data  contained  in  the  petition. 
Specificallv.  the  petitioner  based  both 
the  export  price  and  normal  value  in  the 
petition  on  Multiraya's  ex-factory  prices 
tor  nine-uich  plates  obtained  from  a 
market  research  report.  We  compared 
the  petitioner's  submitted  price  data  to 
ictunl  [jrices  reported  ni  Multiraya's 
questionnaire  response  for  produf:ts  of 
the  same  size  and  r>hape.  We  found  the 
Multiraya  normal  value  data  from  the 
market  research  re[)ort  appears  to  be 
consistent  with  the  normal  value  data 
reported  in  Multiraya's  questionnaire 
response.  Thus,  we  consider  the  normal 
value  data  in  the  petition  to  have  been 
corroborated  and  will  tiierefore  utilize 
such  data  in  our  margin  calculation  for 
FT  Mayer  Crocodile. 

We  did  not.  however,  consider  the 
export  [)nce  frfim  the  petition  to  be 
corroborated  because  the  Multiraya 
export  pri(.e  data  in  the  market  research 
report  was  substantially  different  from 
the  (lata  reported  bv  Multiraya  in  its 
(luestionuaire  response  which  was 
i:onfirmed  through  verification. 
Tiierefore.  we  have  not  used  the  export 
price  in  the  petition.  In  selet:ting  from 
among  the  facts  otherwise  available 
with  regard  to  export  price,  we  have 
u.sed  the  lowest  ex-factory  export  price 
reported  by  Multiraya  for  a  nine-inch 
plate.  We  toimd  this  information  to  be 
sufficiently  adverse  to  effectuate  the 
iiurpose  of  the  statute,  and  we  also  note 
that  the  number  of  EP  sales  to  select 
from  was  small.  We  compared  that 
export  pri(  e  to  the  ox-factory  normal 
value  used  in  the  petition  in  order  to 
calculate  a  margin  tor  F  T  Maver 
Crocodili!. 

B  Multiravd 

To  determine  whether  Multiraya's 
sales  of  the  sub)e(  t  merchandise  to  the 
United  States  were  made  at  less  than 
fair  value,  we  <  ompari'd  the  Export 
Price  l"EP  ")  to  the  Nonn.il  Value 
("NV").  as  described  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  As  set  fortli  in  section 
77,1(a)(l)(Fi)(i)  of  the  Act.  we  calculated 
NV  biased  on  sales  at  the  same  level  of 
trade  as  the  U.S.  sale.  In  act:ordance 
with  section  777.-\(d|(  1  |i  \!i  ^  i   we 
compared  the  weighted-, n  erage  EP  to 
the  weighted-average  NV  during  the 


POI.  In  determining  averaging  groups 
for  comparison  purposes,  we  considered 
the  appropriateness  of  such  factors  as 
physical  characteristics. 

(i)  Physical  Characteristics 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  description  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  produced  in  Indonesia  by 
Multiraya  and  sold  in  the  home  market 
during  the  POI,  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  .sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis- 
of  the  characteristics  listed  in  the 
Department's  antidumping 
questionnaire.  In  making  the  product 
comparisons,  we  relied  on  the  following 
criteria  (listed  in  order  of  preference): 
shape  type  (i.e.,  flat,  e.g.,  plates,  trays, 
saucers,  etc.;  or  container,  e.g.,  bowls, 
cups,  etc.),  specific  shape,  diameter 
(where  applicable),  length  (where 
applicable),  capacity  (where  applicable), 
thickness,  design  (i.e.,  whether  or  not  a 
design  is  stamped  into  the  piece),  and 
glazing  (i.e.,  where  a  design  is  present, 
whether  or  not  it  is  also  glazed). 

(ii)  Level  of  Trade 

Multiraya  did  not  claim  a  difference 
in  level  of  trade.  Our  findings  at 
verification  confirmed  thai  Multiraya 
performed  essentially  the  same  selling 
activities  for  each  reported  home  market 
and  U.S.  marketing  stage.  Accordingly. 
we  find  that  no  level  of  trade  differences 
exists  between  any  sales  in  either  the 
home  market  or  U.S.  market.  Therefore, 
all  price  comparisons  are  at  the  same 
level  of  trade  and  an  adjustment 
pursuant  to  section  773(a)(7)(A)  is 
unwarranted. 

Export  Price 

In  accordance  with  subsections  772(a) 
and  (c)  of  the  Act,  we  calculated  EP  for 
Multiraya  where  the  subject 
merchandise  was  sold  directly  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  use  of 
con.structed  export  price  ("CEP")  was 
not  otherwi.se  warranted  based  on  the 
facts  of  record  (See  Comment  17). 

Normal  Value 

Cost  of  Production  Analysis 

As  discus.sed  in  the  pn'liminary 
determination,  based  on  the  petitioner's 
allegations,  the  Department  found 
reasonable  grounds  to  believe  or  suspect 
that  Multiraya  made  sales  in  the  home 
market  at  prices  below  the  cost  of 


producing  the  subjecit  merchandise.  As 
a  result,  the  Department  initiated  an 
investigation  to  determine  whether 
Multiraya  made  home  market  sales 
during  the  POI  at  prif:es  below  the  cost 
of  production  (COP)  within  the  meaning 
of  section  773(b)  of  the  Act. 

Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  Multiraya's  reported  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home 
market  selling,  general  and 
administrative  expen.ses  ("SG&A")  and 
packing  costs  in  accordance  with 
section  773(b)(.3)  of  the  Act, 

We  adjusted  Multiraya's  raw  material 
costs  to  include  the  change  in  the  work- 
in-process  inventory  (see  Comment  4). 

B.  Test  of  Home  Market  Prices 

We  used  Multiraya's  adjusted 
weighted-average  COP  for  the  POI.  We 
compared  the  weighted-average  COP 
figures  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(h)  of  the  Act,  in  order  to 
determine  whether  these  sales  had  been 
made  at  below-cost  prices  within  an 
extended  period  of  time,  in  substantial 
quantities,  and  not  at  prices  which 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
the  home  market  prices,  less  any 
applic:able  movement  charges  and  direct 
selling  expenses.  As  in  our  preliminary 
determination,  we  did  not  deduct 
indirect  selling  expen.ses  from  the  home 
market  price  because  these  expenses 
were  included  in  the  Cj&A  portion  of 
COP.  We  recalculated  the  total  material 
costs  by  including  work-in-process  (see 
Comment  4). 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act.  where  less  than  20  percent  of  a 
respondent's  home  market  sales  for  a 
model  are  at  prices  less  than  the  (;OP. 
we  do  not  disregard  any  below-cost 
sales  of  that  model  because  we 
determine  that  the  below-cost  sales  were 
not  made  within  an  extended  period  of 
time  in  "substantial  quantities."  Where 
20  percent  or  more  of  a  respondent's 
home  market  sales  of  a  given  model 
during  the  POI  are  at  prices  less  than 
COP,  we  disregard  the  below-cost  sales 
because  they  are  (1)  made  within  an 
extended  period  of  time  in  substantial 
quantities  in  accordance  with  sections 
773(b)(2)  (B)and  (C)  of  the  Act.  and  (2) 
based  on  comparisons  of  prices  to 
weighted-average  COPs  for  the  POI, 
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were  at  prices  which  would  not  permit 
the  recovery  of  all  costs  within  n 
reasonable  period  of  time  in  accordance 
with  section 

773{b)(2)(U)  of  the  Act.  The  results  of 
our  cost  test  for  Multiraya  indic:ated  that 
for  certain  homo  market  models  less 
than  20  percent  of  the  sales  of  the  model 
were  at  prices  belovs'  COP.  We  therefore 
retained  all  sales  of  the  model  in  our 
analysis  and  used  them  as  the  basis  for 
determining  NV.  Our  cost  test  for 
Multiraya  also  indicated  that  within  an 
extended  period  of  time  (one  vear.  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act),  for  certain  home  market 
models  more  than  20  percent  of  the 
home  market  sales  were  sold  at  prices 
below  COP.  In  accordance  with  section 
773(b)(1)  of  the  Act,  we  there^--re 
excluded  these  below-cost  saics  from 
our  analysis  and  used  the  remaining 
above-cost  .sales  as  the  basis  for 
determining  NV. 

D.  Calculation  of  Constructed  Value 
(CV) 

In  accordance  with  section  773(c)  of 
the  Act.  we  calculated  CV  based  on  the 
sum  of  Mviltiraya's  cost  of  materials, 
fabrication,  selling,  general,  and 
administrative  expenses  C'SCj^A").  and 
profit,  plus  U.S.  packing  costs  as 
reported  in  the  U.,S.  sales  database.  In 
accordance  with  section  773(e)(2)(.'\)  of 
the  Act,  we  based  SG^A  and  profit  on 
the  amounts  incurred  and  realized  bv 
the  respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  orduiarv  course  of  trade, 
for  consumption  in  the  foreign  country. 
We  calculated  Multirava's  CV  based  on 
the  methodology  described  above  for  the 
calculation  of  (fOP. 

Price  to  Price  Comparisons 

Where  we  compared  C\'  to  export 
prices,  we  deducted  from  CV  the 
weighted-average  home  market  direct 
selling  expenses  and  added  the 
weighted-average  U.S.  product-specific 
direct  selling  expenses  (where 
appropriate)  in  acciordance  with  section 
773(a)(8)  of  the  Act.  We  calculated 
price-based  normal  value  using  the 
same  methodology  used  m  the 
preliminary  determination,  with  the 
following  ex(:e|)tions:  (1)  We  disallowed 
Multiraya's  warranty  claim  as  a 
circumstanc:e  of  sale  warranty  claim 
adjustment  [sef.  Comment  8)  and  2)  We 
recalculated  home  market  credit  to 
reflect  verification  findings  f.s(,'e 
Comment  7). 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  ba.sed  on  the  official 
exchange  rates  in  effect  on  the  dates  of 


the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank.  Section  773A(a)  of  the 
.'\c:t  directs  the  Department  to  use  a 
daily  exchange  rate  in  order  to  convert 
foreign  currencies  into  U.S.  dollars 
unless  the  daily  rate  involves  a 
fluctuation.  It  is  the  Department's 
j)ractice  to  find  that  a  fiuctuation  exists 
when  the  daily  exchange  rate  differs 
from  the  benchmark  rate  by  2.25 
[lercent.  The  benchmark  is  defined  as 
the  moving  average  of  rates  for  the  past 
40  business  days.  When  we  determine  a 
fluctuation  to  have  existed,  we 
substitute  the  benchmark  rate  for  the 
daily  rate,  in  a(.cordance  with 
established  practice.  Further,  section 
773A(b)  directs  the  Department  to  allow 
a  fiO-day  adjustment  period  wlien  a 
(  urrency  has  undergone  a  sustained 
movement.  A  sustained  movement  has 
occurred  when  the  weekly  average  of 
actual  daily  rates  exceeds  the  weeklv 
average  of  benchmark  rates  h\  more 
than  five  percent  for  eight  consecutive 
weeks,  see  Change  in  Policy  Regarding 
Currency  Cnnveraions.  fil  FR  9434 
(March  H.  199B).  Such  an  adjustment 
period  is  required  only  when  a  foreign 
currency  is  appreciating  against  the  U.S. 
dollar.  The  use  of  an  adjustment  period 
was  not  warranted  in  this  case  because 
the  Indonesian  rujiiah  did  not  undergo 
a  sustained  movement,  nor  were  there 
currency  fluctuations  during  the  FOI 

Verification 

As  provided  in  section  7H2(i)  of  the 
Act,  we  verified  the  information 
submitted  by  Multiraya  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures,  iiu. hiding 
examination  of  relevant  at.counting  and 
production  records  and  original  source 
documents  provided  by  respondents. 

Interested  Party  Comments 

(Aininicnt  1:  Scope  ot  Investigation 

Respondents  argue  that  the  scope  of 
this  investigation  should  be  revised  to 
exclude  melamine  dinnerware  that 
exceeds  a  thickness  of  O.OH  inch  and  is 
intended  for  retail  markets  when  such 
products  are  accompanied  by 
appr(jpriate  certifications  presented 
upon  importation  to  the  United  States. 

P(?titioner  objects  to  respondents  " 
scope  revision  proposal  Iwcause.  it 
believes,  it  has  no  legal  or  factual  basis 
and  woLdd  result  in  an  order  that  would 
be  very  difficult  to  administer 
Petitioner  further  contends  that 
antidumping  orders  based  on  importer 
certifications  of  use.  such  as  t!ie 
proposal  advocated  by  respoiuients.  are 
difficult  to  administer  and  should  be 
avoided  where  possible.  Petitioner 
argues  that  if  respondents  uani  to 


produce  merchandise  for  the  retail 
market  that  presents  no  scope  issue, 
respondents  can  produce  merchandise 
of  a  thinner  wall  thickness  that  falls 
outside  (if  the  scope. 

DCX:  Position 

We  agree  with  petitioner.  Petitioner 
has  specifically  identified  which 
mertiiandise  is  to  be  covered  by  this 
proceeding,  and  the  scope  reflects 
petitioner's  definition.  As  we  stated  in 
Final  Determination  of  Sales  at  Less 
']  hnn  Fair  Value:  Carbon  and  Alloy 
Steel  Wire  Rod  from  Rrnzil  [59  FR  5984, 
February  9,  1994),  |p|etitioners"  s(  ope 
definition  is  afforded  great  vseiglit 
because  petitioners  can  best  deter?nine 
from  what  products  they  require  relief. 
The  {Department  generally  does  not  alter 
the  petitioner  s  scope  definition  except 
to  clarify  ambiguities  in  the  language  or 
address  adnnnistrability  problems. 
These  (  in  iims'nnc:es  are  not  present 
here. 

The  pciiiHiner  has  used  a  thickness  of 
more  than  0.08  inch,  not  end  use.  to 
define  melamine  "institutional" 
diimerware.  The  physical  description  in 
the  petition  is  clear,  administrable  and 
not  overly  broad  Thus,  we  agree  with 
petitioner  that  there  is  no  basis  for 
redefining  the  scope  based  on  intended 
(  hannel  of  distribution  or  end  use.  as 
res[)ondents  propose. 

Comment  2:  Alleged  Underreporting  of 
U.S.  Sales 

Petitioner  states  that  information  on 
.Multiraya's  U.S.  invoices  reviewed  at 
verification  demonstrates  that  Multiraya 
seriously  underreported  its  U.S.  sales 
becau.se  the  data  taken  from  the  invoices 
establishes  that  the  product  weight 
reported  by  Multiraya  is  less  than  that 
found  on  the  actual  invoices.  Further, 
petitioner  claims  Multiraya 
compounded  its  underreporting  of  U.S 
sales  by  not  providing  the  Department 
with  an  explanation  during  the 
verification  to  vaHdate  the  weight 
discrepancy  Therefom.  petitioner 
asserts  the  Department  should  rely  on 
adverse  facts  available  for  the  final 
margin  calculation  for  Multiraya. 
However,  if  the  Department  were  to 
determine  that  facts  available  should 
not  be  applied  to  Multiraya.  petitioner 
suggests  that  at  a  minimum,  the 
Department  should  apply  partial  facts 
available  and  treat  the  unreported 
quantities  as  "free  men:handise." 

Multiraya  argues  that  it  did  not 
underreporl  any  U.S.  sales,  and  that 
petitioner's  arguments  claiming 
Multiraya  has  underreported  its  U.S. 
sales  is  based  on  petitioner's 
misunderstanding  of  the  information  on 
the  ret:ord.  Multiraya  adds  that  the 
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Department  verified  that  it  did  not  ship 
anything  to  the  U.S.  other  than  the 
subiect  mer(  handisR  in  the  quantities 
listH(i.  'rher(;for(\  Vhiitiraya  argues  that 
[u'titioner's  claim  ttiat  it  li.is  "ghost"  or 
"tree"  innrcliandisf  is  false.  Finally. 
Multiraya  argues  that  the  differences  in 
weight  do  not  constitute  underreporting 
of  its  sales  to  the  United  States. 

IKIC  F'ositioti 

We  verififd  that  Multiraya  sold 
suhjei  t  nnTcluindise  bv  the  number  of 
pie(  es  and  nut  t>v  wiijlit,  and  that 
Multiraya  keeps  truck  of  its  sales  by  the 
number  of  pieces  sold.  Multiraya's  sales 
reporting  was  based  on  the  quantity 
sold,  not  nil  the  weight  of  the 
merchandise.  For  purposes  of 
responding  to  tlie  Department's 
questionnaire,  Multiraya  reported  actual 
weights,  which  we  verified.  Thus,  the 
dis<:repan(.ies  in  the  weight  actually 
reported  to  the  Department  and  the 
"standard"  weights  which  were  listed 
on  the  U.S.  invoices  for  purposes  of 
duty  dr;nvbai;k  payments  to  the 
Indonesian  government  are  not  evidence 
of  any  misrepresentation  on  Multiraya's 
(Kirt    Iherefore,  we  disagree  with 
petitioner's  allegation  that,  since  the 
staiufard  weight  and  the  actual  weight 
differed,  Multiraya  actually  shipped 
additional  "frvp  merchandise"  to  the 
U.S.  Accordingly,  we  have  used 
Multiraya's  response  for  our  final 
deterniination. 

Comnwnt  3:  Product  Characteristics 

Petitioner  states  that,  based  on  the 
Department's  verifi[:ation  of  Multiraya's 
sales  data,  Multiraya's  reporting  of 
product  characteristics  (;.e.,  shape, 
(.apacity.  weight  and  thickness)  is 
replete  with  errors.  As  a  result, 
petitioner  argues  that  the  errors  make  it 
impossible  for  the  Department  to 
a<:(:urately  use  home  market  sales  data 
to  identify  the  proper  (omparisons  to 
U'.S.  sales.  Therefore,  petitioner  claims 
that  the  Department  should  rely  on  the     " 
facts  available  for  Multiraya's  final 
margin  calculation 

Multiraya  argues  that,  although 
certain  product  (  haracteristics  were 
misreported  for  some  products  {i.e., 
capacity  and  thickness),  the  IX'partment 
did  not  find  any  dist;repancies  in  luore 
determinative  characteristics  such  as 
length,  width,  and  diameter.  Multiraya 
argues  that  such  misreporting  will  tiave 
an  insignificant  effect  on  model 
matching. 

[XX:  Position 

We  agree  with  petitioner's  allegation 
that  Multiraya  misreported  certain 
product  characteristics  sue  h  as  the 
weight  and  thickness  of  the  product. 


However,  we  have  concluded  that  these 
errors  are  minor  with  regard  to  both  the 
product  matching  criteria  and  the  extent 
of  the  incorrect  reporting.  We  have 
corrected  those  errors  accordingly.  We 
determined  that  Multiraya  misreported 
the  thickness  of  some  of  its  products 
becau.se  of  the  point  of  measurement 
used  for  reporting  to  the  Department. 
We  did  not  specify  in  the  Department's 
questionnaire  where  the  appropriate 
point  of  measurement  would  be,  henc;e 
there  were  differences  between  the 
Department's  measurement  at 
verification  and  Multiraya's 
measurement.  We  have  also  determined 
that  the  more  determinative  product 
characteristics  were,  in  fact,  reported 
correctly  (s^e  Memorandum  from  MIDP 
Team  to  Louis  Apple,  Acting  Office 
Director,  August  12,  1990).  Therefore, 
we  have  rejected  petitioner's  argument 
that  facts  available  are  required  as  a 
result  of  the  differences  in  Multiraya 
product  matching  characteristics. 

Comment  4:  Work-in-Process  Inventory- 
(WIP) 

Petitioner  claims  that  Multiraya 
underreported  its  material  costs  by 
excluding  the  costs  of  WIP  inventory 
and  points  to  Multiraya's  own 
submission  indicating  that  WIP 
decreased  from  the  beginning  of  the  year 
to  year-end.  Petitioner  states  that 
Multiraya  reported  only  those  inputs 
withdrawn  from  raw  material  inventory 
during  the  POI,  but  that  the  change  in 
Multiraya's  WIP  Inventory  should  also 
have  been  included  as  part  of  the 
material  costs.  Since  opening  WIP  is 
much  greater  than  closing  WIP, 
petitioner  claims  that  Multiraya's 
exclusion  of  the  change  in  WIP 
significantly  distorted  the  costs.  As  a 
result  of  Multiraya's  deficient  response, 
and  the  inability  of  the  Department  to 
verify  the  data  completely,  petitioner 
claims  that  the  Department  should 
apply  total  facts  available  for 
Multiraya's  final  margin  calculation, 

Multiraya  argues  that  the  Department 
performed  numerous  tests  on  its 
production  costs  at  verification  and 
found  no  information  to  indicate  that 
Multiraya  had  under-reported  its  costs 
due  to  changes  in  WIP  or  any  other 
factor.  Moreover,  Multiraya  argues  that 
WIP  is  irrelevant  unless  raw  material 
costs  fluctuate  during  the  year,  and  the 
Department  verified  that  Multiraya's 
cost  of  raw  materials  did  not  fluctuate 
during  that  time  period. 

DOC  Position 

We  agree  with  petitioner  that 
Multiraya's  reported  production  costs 
are  understated;  however,  we  disagree 
with  petitioner's  suggestion  that  ttie 


remedy  for  this  error  is  to  apply  total 
facts  available.  Multiraya  reported  its 
per-unit  ( osts  based  on  the  cost  incurred 
during  the  period  (without  considering 
the  WIP  balances),  allocated  over  the 
total  amount  of  finished  goods 
produced.  Because  Multiraya  failed  to 
include  Hie  change  in  WIP  (which 
represents  the  costs  of  semi-finished 
goods  that  were  completed  during  the 
period)  the  reported  costs  are 
understated.  We  have  corrected  for  this 
understatement  by  allocating  the  net 
change  in  WIP  balances  to  all  of  the 
goods  produced.  This  allocation  was 
accomplished  by  determining  the 
percentage  relationship  between  the 
change  in  WIP  and  the  reported  material 
cost. 

Further,  we  disagree  with  Multiraya's 
assertion  that  the  change  in  WIP  is  only 
significant  when  the  price  of  raw 
materials  is  fluctuating,  because  the 
change  in  WIP  represents  costs  incurred 
to  produce  the  units  recorded  as 
finished  goods  in  this  period,  thus  the 
amount  can  be  significant. 

Comment  5:  Transaction  and  Product- 
Specific  Yields 

Petitioner  contends  that  verification 
revealed  that  Multiraya  could  have 
(.alculated  produ<:t-specific  yields  for 
home  market  sales  based  on  stot;k  cards 
and  sales  invoices.  By  Multiraya 
maintaining  its  claim  that  it  could  not 
calculate  more  specific  yields  and  thus 
using  an  average  yield,  it  has  in  effect 
minimized  its  dumping  margin. 
Consequently,  petitioner  argues  that  this 
is  another  reason  for  the  Department 
should  apply  total  facts  available. 

Multiraya  states  that  it  did  not 
maintain  production  records  in  its 
normal  course  of  business  that  would 
have  enabled  it  to  calculate  product- 
specific  yields.  Multiraya  contends  that 
petitioner  has  misunderstood 
Multiraya's  accounting  system. 
Multiraya  explains  that,  because  it 
tracks  its  consumption  of  imported 
melamine  powder  for  purposes  ot 
supporting  duty  drawback  claims  with 
the  Indonesian  government,  it  can  link 
the  purchase  of  imported  melamine 
powder  specifically  to  the  production  of 
melamine  dinnerware  sold  for  export.  In 
so  far  as,  Multiraya  does  not  receive  a 
duty  drawback  refund  for  domestic 
melamine,  it  had  no  reason  to  track 
yields  for  products  that  use  domestic 
melamine  powder.  Thus,  Multiraya 
states  that  it  cannot  link  the  purchase  of 
domestic  melamine  powder  to  specific 
production  and  sale  of  melamine 
dinnerware  products.  As  a  result, 
Multiraya  asserts  that  would  be  unable 
to  calculate  product-specific  or  batch- 
specific  production  yields  for  products 
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manufactured  from  domestic  melamine 
powder.  Accordingly,  Multirava 
contends  that  it  is  unfair  for  the 
Department  to  apply  facts  available  for 
failure  to  provide  information  on 
product-specific  yields  that  cannot  he 
derived  from  its  records. 

DCX:  Position 

The  Department's  preference  is  to  use 
product-specific  cost  data,  which 
includes  product  specific  yield  results, 
for  calculating  COP  and  CV.  The 
Department  uses  the  most  specific  and 
reasonable  allocation  methodology 
possible  given  the  available  data  [see 
Final  Detenninntion  at  Sales  Less  Than 
Fair  Value:  Welded  Stainless  Steel  Pipe 
From  Malaysia.  ,5«  FR  402,3.  4027, 
January  28.  1994).  In  this  in.stance, 
Multiraya  reported  its  costs  based  on 
overall  yield  information  because  it 
claimed  that  its  records  do  not  permit  it 
to  calculate  cost  data  on  a  more  specific 
basis.  Our  verification  revealed  nothing 
to  contradict  Multiraya's  claim  that  it 
does  not  maintain  product-specific  yield 
data  in  its  normal  course  of  business. 
The  accounting  records  petitioner 
identified  could  arguably  be  used  to 
calculate  an  average  yield  for  each 
specific  order.  Nevertheless,  compiling 
and  aggregating  this  data  would  not 
provide  product-specific  yield 
information  as  petitioner  claims. 
Instead,  this  calculation  would  result  in 
average  yield  data,  which  would  be  no 
more  specific  than  the  information 
provided  by  Multiraya.  Accordingly,  we 
have  accepted  Multiraya's  average  yield 
rate  calculation  which  we  tested  at 
verific;ation. 

Comment  6:  Land  Rental 

Petitioner  claims  that  Multiraya  failed 
to  disclose  until  verification  that  it 
lea.sed  land  from  an  affiliated  party  for 
use  in  its  dinnerware  business,  and  that 
Multiraya  was  unable  to  demonstrate 
the  arm's  length  pricing  of  the  land  rent. 
Citing  Indonesian  financial  statistics  for 
support  its  contention  that  the  rent 
expense  is  too  low,  petitioner  argues 
that  this  lease  amount  must  be  adjusted 
to  reflect  the  true  cost  of  Multirava's 
lease  and  cites 

Multiraya  argues  that  rental  payments 
as  affiliated  party  transactions  are 
merely  another  form  of  capital 
contribution  by  shareholders  and  the 
Department's  practit;e  is  to  ignore  such 
intracompany  transfers,  regardle.ss  of 
whether  they  relate  to  sales  or 
production.  Multiraya  explains  that  the 
land  was  owned  by  a  c;ompany  official 
or  "shareholder"  who  contributed  the 
land  to  Multiraya  for  a  fixed  payment. 
Thus,  according  to  Multiraya,  the  rent 


the  shareholder  receives  is  equivalent  to 
a  dividend  or  profit  sharing  amount. 

DOC  Position 

We  verified  that  Multirava  reported 
the  land  rental  expense  that  was 
reflected  in  its  financial  statements.  We 
analyzed  the  amount  of  the  recorded 
expense  in  relation  to  the  total  costs  and 
the  overhead  expense  and  noted  that  the 
reported  amount  is  immaterial.  Further 
the  effect  of  adjusting  the  recorded 
amount  by  the  infiation  rate 
experienced  from  1991  until  the  POI.  as 
requested  by  the  petitioner,  is  also 
immaterial  as  petitioner  has  not  shown 
any  substantial  link  between  inflation  in 
Indonesia  and  the  land  rental  costs. 
Accordingly,  we  have  acc:epted  the  land 
rental  amount  as  the  figure  recorded  in 
the  financial  statement. 

Comment  7:  Home  Market  Credit 
Fxpenses 

Petitioner  states  that  Multirava 
overstated  its  home  market  credit 
expenses  for  most  reported  transactions. 
Petitioner  argues  that  the  Department 
should  either  rec:alculate  or  di.sailow 
entirely  the  claimed  credit  expense. 

Multiraya  argues  that  the 
overstatement  of  home  market  credit 
expense  is  directly  related  to  a  computer 
programming  error  and  should  not 
warrant  applying  facts  available. 
Multiraya  requests  that  the  Department 
use  verified  information  for  its  final 
margin  calculation. 

DOC  Position 

We  agree  with  petitioner  that 
Multiraya's  home  market  credit 
expenses  were  overstated,  and  we  also 
agree  that  it  is  appropriate  to  recalcidate 
these  expen.ses  to  correct  the  error.  At 
verification,  the  Department  found  that, 
aside  from  a  computer  error,  the 
reported  credit  expen.ses  were  accurate. 
This  computer  error  does  not  warrant 
the  application  of  facts  available.  In 
response  to  the  Department's  request, 
Multiraya  has  resubmitted  corrected 
payment  dates.  Hence,  we  have 
recalculated  the  home  market  credit 
expense  using  the  corrected  information 
submitted  by  Multiraya. 

Comment  8:  Home  Market  Warranty 
Expense 

Petitioner  claims  that  Multirava 
improperly  allocated  home  market 
warranty  expenses  over  all  sales,  instead 
of  on  a  more  specific  basis.  According 
to  petitioner,  verification  demonstrated 
that  Multiraya  could  have  calculated 
this  expense  on  a  customer-specific 
basis.  Accordingly,  petitioner  contends 
the  Department  should  treat  the  claimed 
warranty  amount  as  an  indii'iBCt  selling 


expense  rather  than  a  direct  selling 
expense. 

Multiraya  argues  that  the 
D(*partment's  practice  with  respect  to 
warranty  expenses  does  not  require  a 
respondent  to  report  a  sale-hv-sale 
breakdown  of  direct  warranty  expenses. 
Contrary  to  petitioner's  claim.  Multiraya 
argues  that  verification  proved  its 
warranty  expenses  are  directly  related  to 
the  subject  merchandise  bee  ause  the 
expenses  were  incurred  tor  melamine 
institutional  dinnerware  products.  In 
addition,  Multiraya  argues  that  given  its 
accounting  n'cords,  an  overall  allocation 
methodology  was  the  only  feasible 
method  available  for  it  tocal<:ulate  its 
warranty  expense.  Multiraya  argues  that 
a  customer-spec  ifii   methodology  would 
not  provide  any  greater  accuracy  than 
an  overall  warranty  expense 
methodology. 

DOC  Position 

It  is  the  burden  of  the  respondent  to 
demonstrate  it  is  entitled  to  an 
adjustment  under  the  .^ct.  At 
verification.  Multiraya  was  unable  to 
provide  any  documentation  lo  su()pori 
its  claim  for  warranty  expenses.  Rather, 
the  claimed  warranty  expenses  had  been 
derived  from  Multiraya's  best  estimate 
and  not  based  oti  actual  results  Because 
Multiraya  was  unable  to  meet  its 
burden,  we  are  caU:ulating  normal  value 
without  adjustment  for  home  market 
warranty  expenses. 

Comment  '^  Homf  Marl^ft  Inland 
Freiiihl 

Petitioner  claims  that  Multiraya's 
reported  home  market  freight  expense 
(.laim  could  not  be  verified  and 
contained  many  discrepancies. 
Specifically  that  Multiraya's  reported 
freight  expenses  was  deficient  tw(.ause  it 
did  not  reflect;  (1 )  L'se  of  diesel  fiiel, 
rather  than  gasoline  as  reported.  (2)  lack 
of  documentation  to  support  an 
allocation  melhodologv  of  how  it 
determined  the  freight  per  transaction, 
and  (3)  inclusion  of  non  subject- 
merchandise. 

.Multiraya  argues  that  its  reported 
home  market  freigitt  expenses  were 
verified.  As  such,  Multira\n  stales  that 
it  has  reported  its  home  market  inland 
freight  expense  to  the  best  of  its  ahilit) . 
and  recommends  that  the  Department 
not  apply  facts  available  to  its  final 
margin  calculation. 

DOC  Position 

The  Department's  preference  is  that, 
wherever  possible,  freight  adjustments 
should  be  reported  on  a  .sale-h\-sale 
basis,  rather  than  an  overall  basis  (see. 
eg..  Final  Results  of  Antidumping  Duty 
Admmistratne  Review  Replacement 
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Farts  fnr  Srif  Fmpcllr,!  Hiluminnits 
I'diinii  Hqiiipnifiit  from  (Mnnda  fiH  KR 
4745 1'.  4745.').  September  lU.  1991).  11  a 
rt'spoiident  does  not  maintain  its 
records  to  enable  treitiht  expense 
reporting  at  this  level,  ihen  our 
preference  is  to  apply  an  ailo(  ation 
methodology  at  the  most  specifii:  level 
permitted  hv  a  responfient's  records, 
unless  a  respondent  can  demonstrate 
that  douig  so  is  overly  burdensome  or 
til, It  its  alternative  methodology  is 
representative  <md  non-distortive  of 
trans.iction-specilic  sales.  Multiraya 
allocated  all  home  market  freight  by 
weight  over  all  home  market  sales 
inclusive  of  subject  and  non-subject 
mere  haiuiise   \'t!rifi(:ation  did  nol 
contradict  Multirava's  claim  that  it  is 
unable  to  report  freight  expenses  on  a 
transai  tionspet  ifi(  basis.  The  non- 
siibject  nu^rchandise  included  in  the 
freight  allocation  is  all  melamine 
prodiK  ts  not  covered  by  the  scope  of 
this  investigation.  In  so  far  as  we  find 
that  expense  allocation  of  melamine 
product  weight,  it  is  a  reasonable 
appro<i(  h  to  a( count  for  the  inclusion  of 
non-subjei  t  merchandise  in  the  reported 
freight  expenses  We  have  accepted  a 
Multirava's  methodology  as 
representative  ami  non-distortive  of 
transaction-specific  sales  information 
(see  Final  DHtrnii  nation  of  Sales  at  Less 
than  Fair  Value:  Oil  Country  Tabular 
Goods  from  Korea.  60  FR  33561,  June 
2K. 1195) 

Conuurnt  1(1:  I'nderstatingof  U.S. 
Credit  Expenses 

Petitioner  claims  that  Multiraya 
nnproperly  calculated  reported  credit 
on  U.S.  sales  bv  reporting  shipment  date 
as  the  date  of  o<.ean  shipment,  rather 
than  as  the  date  of  factory  shipment.  To 
correct  this  error,  petitioner  argues  that 
the  Department  should  ref;alculate 
credit  using  invoice  date  as  shipment 
date. 

Multiraya  responils  that  it  (;orret;tly 
reported  the  shipment  date  for  this 
expense  ri.ised  on  ifie  date  from  the  bill 
of  ladiiit:  iuM  .iiise  it  is  on  that  date  that 
the  iiierctiandise  lef^  the  factory. 

IKK    I'osition 

We  have  ,1(1, epted  .Multiraya's 
re()orted  (  redii  ex[)en.se.  bei;ause  at 
verification  we  found  no  evidence  to 
indicate  anv  differences  between  the 
date  of  factorv  shipment  and  the  bill  of 
lading  date,  i.e.,  shipment  date. 

Comment  11    I'. S  Dollar  Interest  Rate 
vs  Hupinh  Inter^'st  Rate 

Petitioner  states  that,  although 
Multirava  invoiies  its  U.S.  customer  in 
I'.S.  dollars,  it  ultimately  receives 
payment  in  Indonesian  rupiahs  because 


the  bank  converts  the  customer's 
payment.  As  a  result,  petitioner  claims 
that  Multiraya's  opportunity  cost  is 
incurred  in  rupiah,  not  dollars. 
Therefore,  petitioner  argues  that  the 
Department  should  apply  a  rupiah 
interest  rate  to  calculate  U.S.  credit 
expenses. 

Multiraya  argues  that  the  Department 
properly  applied  a  U.S.  dollar  rate  to  the 
calculation  of  U.S.  credit  expenses. 
Multiraya  states  that  the  fact  that  it 
ultimately  receives  payment  for  its 
dollar-denominated  sales  in  rupiahs  is 
not  determinative.  However,  Multiraya 
states  that  it  invoices  its  customers  in 
U.S.  dollars,  and  its  customers  pay  in 
U.S.  dollars  via  letter  of  credit. 
Therefore,  its  opportunity  costs  are 
properly  associated  with  U.S.  dollars. 

DOC  Position 

We  agree  with  Multiraya's  claim  that 
based  on  the  facts  in  this  investigation 
the  opportunity  cost  experienced  by 
Multiraya  was  in  U.S.  dollars.  The 
Department's  policy  is  to  calculate 
imputed  credit  costs  using  a  weighted 
average  short  term  borrowing  which 
reflects  the  currency  in  which  the  sale 
was  invoiced.  Consistent  with  the 
Department's  practice  we  have 
determined  no  credit  cost  adjustments 
are  warranted.  [See.  e.g..  Final 
Determination  at  Sales  Less  Than  Fan- 
Value:  Pasta  from  Turkey.  61  FR  303()'t, 
30324  (June  14,  1996)). 

Comment  12:  Duty  Drawback  Claim 

Petitioner  claims  that  Multiraya 
improperly  included  as  an  offset  to 
costs,  drawbacks  on  duties  paid  prior  to 
the  POl.  Petitioner  argues  that  the 
Department  should  deny  Multiraya's 
duty  drawback  claim  entirely.  Petitioner 
argues  that  Multiraya's  duty  amount 
should  be  lowered  because:  (1) 
Multiraya  did  not  include  duties 
associated  with  opening  VVIP,  (  2) 
Multiraya  recorded  material  costs 
inclusive  of  duties,  and  (3)  Multiraya's 
WIP  that  was  incorporated  in  materials 
was  not  included  in  reported  material 
costs.  Finally,  petitioner  states  that 
Multiraya  did  not  demonstrate  a  tie 
between  the  quantity  of  imported 
melamine  powder  on  which  the  duty 
was  paid  and  the  quantity  of  exports  of 
imported  melamine  upon  whit  h  the 
drawback  was  received.  For  the  above- 
mentioned  reasons,  petitioner  argues 
that  the  Department  should  reject 
Multiraya's  claim  for  a  duty  drawback 
in  its  final  margin  calculation 

Multiraya  argues  that  it     -sorted  its 
duty  drawback  refund  bast    on  duties 
paid  before  the  POI  in  an  ■       rt  to  refiect 
actual  refunds  ret;eived  during  the  POl. 
Further,  Multiraya  argues  that 


petitioner's  (  laiin  with  regard  to 
unreported  dutv  on  the  change  in  VVIP 
is  irrelevant  to  the  reported  duty 
drawback  amount  becau.se  the 
Department  requires  a  respondent  to 
report  dutv  drawback  claims  on  the 
same  basis  as  it  receives  duty  drawback 
refunds.  Multiraya  states  that  the 
absence  of  WIP  costs  and  quantities 
from  its  calculation  of  reported  costs  is 
not  beneficial  to  its  final  margin 
calculation.  Multiraya  states  that,  at 
verifii  ation.  the  Department  confirmed 
that  all  imported  melamine  was  indeed 
used  in  exported  melamine  production 
during  the  POI. 

DOC  Position 

As  discussed  in  Comment  4.  we 
believe  that  the  change  in  VVIP  should 
be  included  in  the  total  material  costs, 
and  we  have  adjusted  the  total  cost  of 
melamine  production  to  take  this  into 
account.  However,  we  do  not  agree  with 
petitioner  that  Multiraya  has  not 
demonstrated  that  it  is  entitled  to  a  duty 
lirawback.  We  verified  Multiraya's  duty 
drawback  process,  its  method  of 
tracking  total  duties  paid  and  weights 
and  quantities  of  production  and 
determined  it  was  appropriate. 
A(,(  ordingly.  there  is  no  basis  to  deny 
Multiraya's  dutv  drawback  claim  (5ee 
V'erific:ation  Report  at  page  11  and  Cost 
Verification  Kxhibit  1(19) 

Comment  13.  Exclusion  of  Exrisr  Tax 
From  Material  Costs 

Petitioner  argues  that  Multiraya's 
claim  of  an  income  tax  credit  for  excise 
taxes  paid  on  exported  melamine 
products  is  incorrect  and  siiould  not 
have  been  re[)orted  as  duty  drawback 
because  said  excise  tax  is  not  supported 
by  a  link  between  imports  and  exports. 
In  addition,  ptititioner  states  that  (k)st 
Verification  Exhibit  111  indicates  that 
the  income  tax  is  allocated  over  a  large 
number  of  products,  including  domestic 
[iroducts.  Petitioner  claims  that  there  is 
no  information  on  the  record  to  suggest 
that  this  tax  credit  is  directly  linked  to 
export  or  export  quantities  exclusively. 
Since  the  burden  of  proof  to  support  its 
claim  is  with  Multiraya,  petitioner 
argues  the  Department  must  deny 
Multirava's  duty  drawback  claim  for  an 
income  tax  credit  for  paid  exc;ise  taxes. 

Multiraya  argues  that  Cost 
Verification  Kxhibit  109  clearly  details 
tliat  import  duties  and  value  added  tax 
paid  on  imported  melamine  powder 
were  eventuallv  recovered  via  a  tax 
credit  on  exported  melamine 
dinnerware  products.  Thus,  Multiraya 
argues,  the  Department  should  accept 
the  dutv  drawback  claim. 
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We  agree  with  Multiraya.  We  verified 
that  Multiraya 's  excise  tax  was  imposed 
on  imported  melamine  powder  (which 
was  used  to  produce  MIDP  for  export) 
and  was  credited  through  the  income 
tax  return  upon  export  of  the  finished 
product.  Accordingly,  the  claimed 
drawback  amount  was  properly 
classified  (see  Cost  Verification  Exhibit 
111). 

Comment  14:  Foreign  Inland  Freight 

Petitioner  claims  that  Multiraya 
improperly  reported  a  U.S.  sale  without 
including  the  foreign  inland  freight 
expense  incurred  on  that  sale  based  on 
the  Department's  verification 
information.  Because  of  this  exclusion 
petitioner  contends  that  the  Department 
should  apply  facts  available  and  assign 
the  highest  amount  of  foreign  inland 
freight  to  this  sale  in  the  calculation  of 
Multiraya's  final  margin. 

Multiraya  argues  that  it  properly 
reported  foreign  inland  freight  for  all  its 
U.S.  sales.  Multiraya  contends  that 
foreign  inland  freight  should  not  have 
been  applied  to  the  U.S.  sale  at  issue 
because  it  in  fact  was  not  shipped  via 
ground  transportation. 

DOC  Position 

We  agree  with  Multiraya.  We  verified 
that  foreign  inland  freight  was  properly 
applied  to  U.S.  sales  and,  for  the  sale  in 
question,  we  find  that  foreign  inland 
freight  expenses  were  not  incurred  (.see 
Verification  Exhibit  13  and  19). 

Comment  15:  U.S.  Warranty  Expenses 

Petitioner  contends  that  Multiraya 
failed  to  report  warranty  expenses 
incurred  on  U.S.  sales.  Petitioner  states 
that  the  Department's  verific;ation  of 
sales  documents  and  customer  files 
revealed  that  although  Multiraya  did  not 
have  a  formal  warranty  policy,  it 
allowed  customers  to  return 
unsatisfactory  merchandise,  which  is 
the  equivalent  of  a  warranty  expense. 
Consequently,  petitioner  c:ontends  that 
the  Department  should  apply  facts 
available  to  Multiraya's  final  margin 
calculation. 

Multiraya  responds  that  it  did  not 
incur  any  warranty  expenses  on  U.S. 
sales.  Multiraya  states  that  the 
Department  verified  that  it  did  not  grant 
any  warranty-related  claims  during  the 
POI.  In  addition.  Multiraya  contends 
that  the  Department's  reconciliation  of 
U.S.  sales  to  Multiraya's  financial 
statements  at  verification  proved  that  its 
U.S.  customer  did  not  receive  any 
credits  toward  its  payment  to  Multiraya. 


DOC  Position 

Although  the  Department's 
verification  report  indicates  that 
Multiraya's  customers  are  able  to  return 
unsatisfactory  merchandise,  at 
verification  we  did  not  find  anv 
evidence  to  suggest  that  Multiraya  is 
contractually  obligated  to  provide  credit 
or  any  other  redress  for  unsatisfactory 
merchandise.  Therefore  we  do  not 
consider  this  informal  return  policy  to 
constitute  a  warranty  obligation 
associated  with  Multiraya's  sales. 
Accordingly  we  determined  that 
Multiraya  does  not  incur  warranty 
expenses  and  application  of  facts 
available  is  not  warranted. 

Comment  16:  U.S.  Contninerization 
Costs 

Petitioner  states  that  Multiraya  biled 
to  report  containerization  expenses  on 
U.S.  sales.  Therefore,  petitioner 
contends  that  the  Department  should 
estimate  the  expen.se  to  be  equal  to  labor 
costs  for  packing  or  use  the  public 
record  figure  for  Indonesian 
containerization  and  include  this 
amount  in  the  final  determination 
margin  calculations. 

Multiraya  argues  that  the  costs  of 
containerization  are  included  in 
Multiraya's  reported  expenses. 

DOC  Position 

We  agree  with  Multiraya.  We  verified 
that  costs  associated  with 
containerization  are  included  in 
Multiraya's  packing  expenses.  (See 
Verification  Exhibit  17). 

Comment  17:  U.S.  Soles  Treated  as 
Affiliated  Party  Sales 

Petitioner  claims  that  information  on 
the  record  indicates  a  close  supplier 
relationship  between  Multiraya  and  its 
sole  U.S.  customer.  Consequently, 
petitioner  states  Multiraya's  failure  to 
provide  all  the  information  to  the 
Department  relevant  to  its  affiliation  is 
equivalent  to  Multiraya  submitting  a 
seriously  deficient  response.  Further, 
petitioner  states  that  the  Department 
verified  all  U.S.  sales  are  made  to  one 
customer  and  would  fall  within  the 
definition  of  affiliated  party  set  forth  in 
Set;tion  77\[33)  of  the  Tariff  Act.  In 
addition,  petitioner  argues  that  there  is 
clearly  an  exclusive  seller/purchaser 
relationship  with  respect  to  shipments 
of  the  subjet:t  merchandi.se  from 
Indonesia  to  the  United  States.  As  a 
result  of  Multiraya's  failure  to  provide 
the  Department  with  the  information 
required  to  calculate  CEP  for  its  U.S. 
sales,  petitioner  suggests  that  the 
Department  apply  facts  available,  as  set 
forth  in  the  petition,  to  the  final  margin 
calculation  for  Multiraya. 


Multiraya  states  there  is  not  an 
affiliation  with  its  sole  U.S.  customer,  as 
neither  has  the  authority  or  is  in  the 
position  to  exercise  restraint  or 
discretion  over  the  other.  Multiraya 
states  that  Multiraya  and  its  customer 
do  not  have  an  exclusive  business 
relationship,  as  Multiraya  is  not  the 
only  supplier  of  the  subject 
merchandise  for  the  U.S.  customer. 
Multirava  states  that  the  Department 
reviewed  supportmg  documentation 
that  demonstrated  that  Multirava.  in 
fact,  has  sought  new  business  and  other 
customers.  In  addition.  Multirava  states 
that  there  is  t  )  corporate  relationship 
between  it  anJ  its  U.S.  customer 
Multiraya  states  that  the  Department 
reviewed  its  corporate  documentation 
and  did  not  find  any  reference  to  the 
U.S.  customer's  owners,  directors,  or 
managers. 

DOC  Position 

We  disagree  that  Muhiraya's  U.S. 
sales  should  be  classified  as  CEP  sales 
because  we  d^  not  find  that  the 
evidence  esta^ilishes  that  the  sole  U.S. 
importer  and  Multiraya  are  affiliated 
parties.  Sectiuii  771(3.3)(G)  of  the  Ac:t 
provides,  inter  alia,  that  parties  will  be 
considered  affiliated  when  one  controls 
the  other.  A  person  controls  another 
person  if  the  :    rson  is  "legallv  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  another 
person."  SAA  at  8,38  The  SAA  further 
states  that  a  r,onipan\  may  l)e  in  a 
position  to  exercise  restraint  or 
direction  through,  among  other  things. 
"close  supplier  relationships  in  which 
the  supplier  or  buyer  becomes  reliant 
up(jn  the  other."  Id 

Pursuant  to  section  771(33)  of  the  Act. 
we  reviewed  Multiraya's  relationship 
with  its  US.  importer.  The  p\  idence 
indicates  that  there  is  no  (orporate  or 
family  relationship  between  the  two 
companies.  The  Department  requested 
Multiraya  to  pro'ide  evidence  to 
support  its  asser.ion  that  it  was  not 
under  the  control  of  its  sole  U.S. 
customer  and  it  Ireely  negotiated  its 
U.S.  prices  for   he  subiect  men;handise. 
Multira\a  submitted  written 
documentation  between  Multiraya  and 
this  U.S.  customer  which  demonstrated 
that  negotiations  occ;urred  between 
Multiraya  and  its  sole  US  customer 
regarding  melamine  product  [irices,  and 
that  Multiraya  was  not  controlled  by  the 
customer  in  .setting  the  price  of  the 
subject  merchandise  (See  Multiraya's 
lune  7.  1996.  Supplemental 
Questionnaire  Response  at  Exhibit  1  and 
2).  We  verified  that  the  negotiated  prices 
refletUed  the  prices  reported  in 
Multiraya  U.S.  sales  listing  The 
evidence  on  the  record  also 
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demon.strates  that  Miiltiraya  does  not 
have  an  exi:lusive  supplier  relation.ship 
with  its  U.S.  custonuT  as  it  attempted  to 
solicit  business  from  other  U.S. 
companies  {See  Multiraya's  July  15, 
1996.  Supplemental  Questionnaire 
Response  at  Exhibit  1)    Therefore,  we 
have  determined  that  the  evidence  on 
the  record  supports  the  claim  that 
Multirava  is  not  affiliated  with  its  U.S. 
customer. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  735(c)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  MIUPs  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consum[)tion  on  or  after 
August  22,  199B,  the  date  of  publication 
of  our  preliminarv  determination  in  the 
Federal  Register.  We  will  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  NV  exi:eeds  the  export  price, 
as  indicated  in  the  chart  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Expcfler/manulacturer 

Weighted- 
average 

margin  per- 
centage 

P  T  Mayer  Crocodile 

P  T  MuHi  Raya  Indati  Abah  .... 
All  Ottiers                      

12.90 
8.10 
8.10 

Pursuant  to  section  733(d)(1)(A)  and 
section  735(c)(5)  of  the  Act,  the 
Department  has  not  included  zero,  de 
minimis  weighted-averngf  dumping 
margins,  and  margins  determined 
entirely  under  set  tion  77B  of  the  Act,  in 
the  calculation  of  the  "all  others"  rale. 

ITC  Notincation 

In  accordant  e  with  section  735(d)  of 
the  Act,  we  have  notitlt'd  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  iletermine,  within  4S  davs,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industrv  in  the  I'nited  States.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  material  miurv.  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  secuntins  posted  will  be  refunded  or 
canceled.  If  the  ITC  dett^rmines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
(iirw:ting  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consum()li()n  on  or  after  tlu'  e-ffwlive 
date  ot  liie  .susj)ension  ot  lujuidation. 


This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act. 

Dated:  January  6,  1997. 
Robert  S.  LaRussa, 

Actmg  Assistant  Secretary  for  Import 

Administration. 
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FOR  FURTHER  INFORMATION  CONTACT: 
P^verett  Kelly  or  David  J.  Goldberger, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NVV.,  Washington, 
DC  20230;  telephone:  (202)  4H2-4194,  or 
(202)  482-4136,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  are  referent.es  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA"). 

Final  Determination 

We  determine  that  melamine 
institutional  dinnerware  products 
("MIDPs")  from  Taiwan  are  Ijning,  or  are 
likely  to  be,  sold  in  the  United  .States  at 
less  than  fair  value  ("LITV"),  as 
provided  in  section  735  of  the  Act. 

Case  History 

Since  the  preliminary  determination 
in  this  investigation  (Notice  nf 
Preliminary  Determination  and 
Postponement  of  Final  Urtfriiiinntinn: 
Melamine  Institutional  Dinnerware 
Products  from  Taiwan  (61  PR  43341, 
August  22,  1996)),  the  following  events 
have  occurred; 

In  September  and  October  199fi,  we 
verified  the  questionnaire  responses  of 
respondents  Yu  Cheer  Industrial  Co., 
Ltd.  (Yu  Cheer)  and  Clhen  Hao  Plastic 
Industrial  Co.,  Ltd.  (Chen  Hao  Taiwan). 
On  November  23.  1996,  the  Department 
requested  Chen  Hao  Taiwan  to  submit 
new  computer  tapes  to  include  data 
corrections  identified  through 
verification.  This  information  was 
submitted  on  Deceml)er  5,  1996. 

Petitioner,  the  American  Melamine 
Institutional  Tablewarw  Association 


("AMITA"),  and  respondents  submitted 

case  briefs  on  November  27,  199R,  and 
rebuttal  briefs  on  December  3,  1996.  The 
Department  held  a  public  hearing  for 
this  investigation  on  December  5.  1996. 

Scope  of  Investigation 

This  investigation  covers  all  items  of 
dinnerware  [e.g..  plates,  cups,  saucers, 
bowls,  creamers,  gravy  boats,  serving 
dishes,  platters,  and  trays)  that  contain 
at  least  50  percent  melamine  by  weight 
and  have  a  minimum  wall  thickness  of 
0.08  inch.  This  merchandise  is 
classifiable  under  subheadings 
3924.10.20,  3924.10.30,  and  3924.10.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Excluded 
from  the  scope  of  investigation  are 
flatware  products  (e.g.,  knives,  forks, 
and  spoons). 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  January  1,  1995.  through 
December  31.  1995.' 

Facts  Available 

IKEA  and  Gallant 

We  did  not  receive  a  response  to  our 
questionnaire  from  either  IKEA  Trading 
Far  Ea.st  Ltd.  (IKEA)  or  Gallant  Chemical 
Corporation  (Gallant).  Section  776(a)(2) 
of  the  Act  provides  that  if  an  interested 
party  withholds  information  that  has 
been  reque.sted  by  the  Department,  fails 
to  provide  such  information  in  a  timely 
manner  and  in  the  form  requested, 
significantly  impedes  a  proceeding,  or 
provides  such  inform;  tion  but  the 
information  cannot  be  verified,  the 
Departrtient  sfall  use  the  facts  otherwi.se 
available  in  reaching  the  applicable 
determination.  Bet.ause  IKEA  and 
Gallant  failed  to  submit  the  information 
that  the  Department  specifically 
requested,  we  must  base  our 
determinations  for  those  companies  on 
the  facts  available. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferenf;es  may  be  used 
against  a  partv  that  has  failed  to 
cooperate  bv  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information.  IKEA's  and  Gallant's 
failure  to  respond  to  our  questionnaire 
demonstrates  that  IKEA  and  Gallant 
have  failed  to  cooperate  to  the  best  of 
their  abilities  in  this  investigation. 
.■\ccordinglv,  the  Department  has 
determined  that,  in  selecting  from 
among  the  tacts  otherwise  available,  an 
adverse  inference  is  warranted. 

.Section  77B(c)  of  the  Act  provides  that 
where  the  Department  .selects  from 
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among  the  facts  otherwise  available  and 
relies  on  "secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
accompanying  the  URAA.  H.R.  Doc.  No. 
316,  103d  Cong.,  2d  Sess.  (1994) 
(hereinafter,  the  "SAA"),  states  that  the 
petition  is  "secondary  information"  and 
that  "corroborate"  means  to  determine 
that  the  information  used  has  probative 
value.  See  SAA  at  870. 

In  this  proceeding,  we  considered  the 
petition  as  the  most  appropriate 
information  on  the  record  to  form  the 
basis  for  a  dumping  calculation  for  these 
uncooperative  respondents.  In 
accordance  with  section  776(c)  of  the 
Act,  we  sought  to  corroborate  the  data 
contained  in  the  petition. 

The  petitioner  nased  its  allegation  of 
both  normal  value  and  export  price  in 
the  petition  on  a  market  research  report 
which  utilized  price  quotations  from  a 
manufacturer/exporter  of  MIDPs  in 
Taiwan.  The  petitioner  also  submitted  a 
published  price  list  of  comparable 
merchandise  sold  during  the  POI  in 
Taiwan.  The  Department  has 
determined  that  the  price  list 
corroborates  normal  value  used  in  the 
petition. 

The  export  price  in  the  petition  is 
consistent  with  export  prices  reported 
by  responding  companies  on  the  record 
of  this  investigation.  Therefore,  we 
determine  that  further  corroboration  of 
the  facts  available  margin  is 
unnecessary. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Chen  Hao 
Taiwan  and  Yu  Cheer  to  the  United 
States  were  made  at  less  than  fair  value. 
we  compared  the  Export  Price  ("EP")  to 
the  Normal  Value  ("NV").  as  described 
in  the  "Export  Price"  and  "Normal 
Value"  sections  of  this  notice.  As  set 
forth  in  section  773(a)(l)(B)(i)  of  the 
Act,  we  calculated  NV  based  on  sales  at 
the  same  level  of  trade  as  the  U.S.  sale. 
In  accordance  with  section 
777A(d)(l)(A)(i),  we  compared  POI- 
wide  weighted-average  EPs  to  weighted- 
average  NVs.  In  determining  averaging 
groups  for  comparison  purposes,  we 
considered  the  appropriateness  of  such 
factors  as  physical  characteristics. 

(i)  Physical  Characteristics 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  description  in  the  Scope 
of  Investigation  section,  above, 
produced  in  Taiwan  and  sold  in  the 
home  market  during  the  POI,  to  be 


foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  listed 
in  the  Department's  antidumping 
questionnaire.  In  making  the  product 
comparisons,  we  relied  on  the  following 
criteria  (listed  in  order  of  preference): 
shape  type  [i.e..  flat — e.g..  plates,  trays, 
saucers  etc.;  or  container — e.g..  bowls, 
cups,  etc.),  specific  shape,  diameter 
(where  applicable),  length  (where 
applicable),  capacity  (where  applicable), 
thickness,  design  [i.e..  whether  or  not  a 
design  is  stamped  into  the  piece),  and 
glazing  (i.e.,  where  a  design  is  present, 
whether  or  not  it  is  also  glazed). 

(ii)  Level  of  Trade 

In  the  preliminary-  determination,  the 
Department  determined  that  no 
difference  in  level  of  trade  existed 
between  home  market  and  U.S.  sales  for 
either  Chen  Hao  Taiwan  and  Yu  Cheer. 
Our  findings  at  verification  confirmed 
that  Chen  Hao  Taiwan  and  Yu  Cheer 
performed  essentially  the  same  selling 
activities  for  each  reported  home  market 
and  U.S.  marketing  stage.  Accordingly. 
we  determine  that  all  price  comparisons 
are  at  the  same  level  of  trade  and  an 
adjustment  pursuant  to  section 
773(a)(7)(A)  is  unwarranted. 

Export  Price 

We  calculated  EP,  in  accordance  with 
subsections  772(a)  and  (c)  of  the  Act. 
where  the  subject  merchandise  was  sold 
directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  where  CEP  was  not 
otherwise  warranted  based  on  the  facts 
of  record. 

We  calculated  EP  for  each  respondent 
based  on  the  same  methodologv'  u.sed  in 
the  preliminary'  determination,  with  the 
following  exceptions: 

Chen  Hao  Taii\'an 

We  added  an  amount  to  U.S.  sales 
denominated  in  U.S.  dollars  to  account 
for  bank  and  currency  conversion 
charges  not  included  in  Chen  Hao 
Taiwan's  reporting,  based  on 
information  developed  at  verification 
(see  Comment  13). 

Yu  Cheer 

We  made  the  following  corrections, 
based  on  our  verification  findings: 

(a)  Revised  payment  dates  for  certain 
U.S.  sales,  for  purposes  of  calculating 
imputed  credit;  (b)  Corrected  foreign 
inland  freight;  (c)  revised  packing  labor 


expense;  and  (d)  corrected  certain 
packing  material  expenses. 

In  order  to  reflect  the  corrected 
payment  dates  for  certain  U.S.  sales,  we 
recalculated  credit  for  all  U.S.  sales, 
using  verified  shipment  and  payment 
dates  and  Yu  Cheer's  reported  interest 
rate.  Yu  Cheer  did  not  provide 
information  to  weight-average  the 
different  packing  material  purchase 
prices  observed  at  verification. 
Accordingly,  we  applied  the  highest 
price  observed  at  verification  for  these 
materials  as  facts  available.  This 
approach  was  also  consistent  with  Yu 
Cheer's  reporting  methodology  for  some 
of  the  packing  material  expenses. 

Normal  Value 

Cost  of  Production  Analysis 

In  the  preliminary  determination, 
based  on  the  petitioner's  allegation,  the 
Department  found  reasonable  grounds 
to  believe  or  suspect  that  Chen  Hao 
Taiwan  sales  in  the  home  market  were 
made  at  prices  below  the  cost  of 
producing  the  merchandise  As  a  result, 
the  Department  initiated  an 
investigation  to  determine  whether 
Chen  Hao  Taiwan  made  home  market 
sales  during  the  POI  at  prices  below 
their  respective  cost  of  production 
within  the  meaning  of  section  773(b)  of 
the  Act. 

Before  making  -ny  fair  value 
comparisons,  wi  conducted  the  cost  of 
production  (COP)  analysis  described 
below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  Chen  Hao  Taiwan's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home 
market  selling,  general  and 
administrative  expenses  (SG&A)  and 
packing  costs  in  accordance  with 
section  773(b)(3)  of  the  Act, 

We  adjusted  financial  expenses  to 
exclude  foreign  exchange  gains  [see 
Comment  10),  and  to  include  the 
interest  expense  assoc:iated  with  loans 
from  affiliated  parties  (see  Comment  9). 
We  also  adiusted  factory  overhead  to 
include  an  amount  for  pension  expenses 
{.see  Comment  11). 

B.  Test  of  Home  Market  Prices 

We  used  Chen  Hao  Taiwan's  adjusted 
weighted-average  COP  for  the  POI.  We 
compared  the  weighted-average  COP 
figures  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act  in  order  to 
determine  whether  these  sales  had  been 
made  at  below-cost  prices  within  an 
extended  period  of  time  in  substantial 
quantities,  and  were  not  at  prices  which 
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permit  recovery  of  all  costs  within  a 

reasonable  period  of  time.  On  a  model- 
spec:  fii  basis,  we  compared  the  CUP  to 
tlie  hunu!  market  prices,  less  any 
af)pli(  able  movement  chartjes  and  direct 
sell  nig  expenses.  We  diti  not  deduct 
iiuiirect  selling  expenses  from  the  home 
market  pri(  e  Ixfcause  fliese  expenses 
were  included  in  tlie  CkStA  portion  of 
COP. 

C.  Results  of  COP  Test 

Pursuant  to  se(.tion  773(b)(2)(C)  of  the 
.Act.  where  less  than  20  percent  of  a 
respondent's  home  market  sales  for  a 
model  are  at  prices  less  than  the  COP, 
we  do  not  disregard  any  below-cost 
sales  of  that  model  bee  a  use  we 
determine  that  the  t)elow-(,ost  sales  were 
not  made  within  an  extended  period  of 
tune  in  "substantial  quantities."  Where 
JO  percent  or  more  of  a  respondent's 
home  market  sales  of  a  given  nmtlel 
during  the  POI  are  at  prices  less  than 
COP,  we  disregard  the  below-cost  sales 
because  they  are  (1)  made  within  an 
extendeti  periled  ot  time  ui  substantial 
quantities  in  acccjrdance  with  sections 
773(b)(2)  (B)  and  (C)  of  the  Act,  and  (2) 
based  on  comparisons  of  prices  to 
weighted-average  COFs  tor  the  F'OI, 
were  at  prices  which  would  ncjt  permit 
the  re<  overv  of  all  costs  within  a 
reasonable  period  of  time  in  accordance 
with  section  7~.Ub)(2](D)  of  the  Act.  The 
results  of  our  lost  test  tor  Clien  Hao 
Taiwan  indicated  that  tor  certain  home 
market  models  less  than  20  percent  of 
the  sales  of  the  model  were  at  prices 
below  CX)P   We  therefore  retained  all 
sales  of  the  model  in  our  analysis  and 
used  them  as  the  basis  for  determining 
NV.  Our  cost  test  for  Chen  Hao  Taiwan 
also  indicated  that  within  an  extended 
period  of  time  (one  year,  in  accordance 
with  section  773(b)(2)lB)  of  the  Act),  for 
certain  home  market  models  more  than 
20  percent  of  the  [lome  market  sales 
wert!  sold  at  prices  below  (".OP   In 
accordance  with  sec;tion  773(bl(l)  ol  the 
Act,  we  therefore  excluded  these  below- 
cost  .sales  from  our  analysis  and  used 
the  remaining  above-cost  sales  as  the 
basis  for  determining  NV. 

In  this  case,  we  found  that  some 
models  had  no  ab(Jve-cost  sales 
available  for  matching  purposes. 
Accordingly .  export  prit;es  that  would 
have  been  compared  to  home  market 
pri(  es  for  these  models  'vere  instead 
compared  to  construi  ted  value  (CV). 

I).  (:al(  ulation  ofCV 

In  aci ordance  with  section  773(e)  of 
the  .Act,  we  calculated  CIV  based  on  the 
sum  of  a  res[)oiuieut's  cost  of  niaterials, 
t  ibrication,  selling,  general,  and 
administrative  expenses  ("SC&A"), 
profit  and  U.S.  packing  costs  as  reported 


in  the  U.S.  sales  databases.  In 

accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  and  profit  on 
the  amounts  incurred  and  realized  by 
Chen  Hao  Taiwan  in  c;oniiection  with 
the  production  and  sale  ot  the  foreign 
like  produc^  in  the  ordinary  course  of 
trade  for  consumption  in  the  foreign 
country.  Where  appropriate,  we 
calculated  Chen  Hao  Taiwan's  CV  based 
on  the  methodology  described  in  the 
calculation  of  COP  above.  We  made  the 
same  adjustments  to  Chen  Hao  Taiwan's 
reported  CV  as  we  described  above  for 
COP. 

Price  to  Price  Comparisons 

Adjustments  to  Normal  Value 

We  based  normal  value  on  the  same 
methodology  used  in  the  prelimiiuiry 
determination,  with  the  following 
exceptions: 

Chen  Hao  Taiwan 

For  one  of  several  packing  materials 
used  by  Chen  Hao  Taiwan,  we  found  a 
slight  discrepancy  t)etween  the  reported 
consumption  and  costs,  and  the  verified 
consumption  and  costs.  This 
discrepancy,  however,  affects  only  a 
small  part  of  the  overall  packing 
material  cost  and  would  have  an  ad 
valorem  effect  of  less  than  .33  percent. 
Consistent  with  19  CFR  353..')')(a), 
which  permits  the  Department  to 
disregard  insignificant  adjustments,  we 
have  not  adjusted  the  reported  packing 
materials  cost  in  our  fair  value 
comparisons  for  Chen  Hao  Taiwan 

Yu  Cheer 

We  revised  packing  labor  and  certain 
packing  material  expenses,  based  on 
verification  findings.  Yu  Cheer  did  not 
provide  information  to  weight-average 
the  different  packing  material  purchase 
prices  observed  at  verification. 
Accordingly,  we  applied  ttu;  highest 
price  observed  at  verification  for  these 
materials  as  facts  available.  This 
approach  was  also  consistent  with  Yu 
Cheer's  reporting  methodology  for  some 
of  the  packing  material  expenses. 

Price  to  CV  Comparisons 

Where  we  compared  Chen  Hao 
Taiwan's  CV  to  Chen  Hao  Taiwan's 
export  prices,  we  deducted  from  CV  the 
weighted-average  home  market  direct 
selling  expenses  and  added  the 
weighted-average  U.S.  product-spec;ific 
direct  selling  expenses  (where 
appropriate)  in  accordance  with  section 
773(a)(8)  of  the  Act. 

Currency  (Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  official 
exchange  rates  in  effec:t  on  the  dates  of 


the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Section  773A(a)  of  the  Ac:t  directs  the 
Department  to  convert  foreign 
currencies  based  on  the  dollar  exchange 
rate  in  effect  on  the  date  of  sale  of  the 
subject  merchandise,  except  if  it  is 
established  that  a  currency  transaction 
on  forward  markets  is  directly  linked  to 
an  export  sale.  When  a  company 
demonstrates  that  a  sale  on  forward 
markets  is  directly  linked  to  a  particular 
export  sale  in  order  to  minimize  its 
exposure  to  exchange  rate  losses,  the 
Department  will  u.se  the  rate  of 
exchange  in  the  forward  currency  sale 
agreement. 

Section  773A(a)  also  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  f:urrencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  l)y  2.2.^  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
Further,  section  773A(b)  directs  the 
Department  to  allow  a  fiO-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  A 
sustained  movement  has  occ;urred  when 
the  weekly  average  of  ac:tual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  for  eight  consecutive  weeks,  see 
Change  In  Policv  Regarding  Currency 
Conversions  61  FR  9434  (March  H, 
1996),  Such  an  adjustment  period  is 
required  only  when  a  foreign  currenf:y 
is  appreciating  against  the  U.S.  dollar. 
The  use  of  an  adjustment  period  was  not 
warranted  in  this  case  because  the  New 
Taiwan  dollar  did  not  undergo  a 
sustained  movement,  nor  were  there 
currency  fluctuations  during  the  POI. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondents  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures, 
including  examination  of  relevant 
accounting  and  production  records  and 
original  source  documents  provided  by 
respondents. 

Interested  Party  Comments 

(Comment  1 :  Sropf  of  Investigation 

Respondents  argue  that  the  scope  of 
investigation  should  be  revised  to 
exclude  melarnine  dinnerware  that 
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exceeds  a  thickness  of  0.08  inch  and  is 
intended  for  retail  markets  when  such 
products  are  accompanied  by 
appropriate  certifications  presented 
upon  importation  to  the  United  States, 

Petitioner  objects  to  respondents' 
scope  revision  proposal  because,  it 
believes,  it  has  no  legal  or  factual  basis 
and  would  result  in  an  order  that  would 
be  very  difficult  to  administer. 
Petitioner  further  contends  that 
antidumping  orders  based  on  importer 
certifications  of  use,  such  as  the 
proposal  advocated  by  respondents,  are 
difficult  to  administer  and  should  be 
avoided  where  possible.  Petitioner 
argues  that  if  respondents  want  to 
produce  merchandise  for  the  retail 
market  that  presents  no  scope  issue, 
respondents  can  produce  merchandise 
of  a  thinner  wall  thickness  that  falls 
outside  of  the  scope. 

DOC  Position.  We  agree  with 
petitioner.  Petitioner  has  specifically 
identified  which  merchandise  is  to  be 
covered  by  this  proceeding,  and  the 
scope  reflects  petitioner's  definition.  As 
we  stated  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Carbon 
and  Alloy  Steel  Wire  Rod  from  Brazil 
(59  FR  5984,  February  9,  1994), 
[pletitioners'  scope  definition  is 
afforded  great  weight  because 
petitioners  can  best  determine  from 
what  products  they  require  relief.  The 
Department  generally  does  not  alter  the 
petitioner's  scof)e  definition  except  to 
clarify  ambiguities  in  the  language  or 
address  administrability  problems. 
These  circumstances  are  not  present 
here. 

The  petitioner  has  used  a  thickness  of 
more  than  0.08  inch,  not  end  use,  to 
define  melamine  "institutional" 
dinnerware.  The  physical  description  in 
the  petition  is  clear,  administrable  and 
not  overly  broad.  Thus,  we  agree  with 
petitioner  that  there  is  no  basis  for 
redefining  the  scope  based  on  intended 
channel  of  distribution  or  end  use,  as 
respondents  propose. 

Comment  2:  Acceptance  of  Chen  Hao 
Taiwan  Questionnaire  Responses 

Petitioner  argues  that  the  Department 
should  reject  Chen  Hao  Taiwan's 
questionnaire  responses  because  the 
extensive,  fundamental  changes  to  the 
responses  submitted  during  the  course 
of  the  investigation  render  its  data 
unreliable.  In  particular,  petitioner 
objects  to  Chen  Hao  Taiwan's 
submission  of  allegedly  "minor 
corrections"  at  the  beginning  of 
verification  and  submitted  for  the  record 
on  October  8,  1996.  Petitioner  claims 
that  this  information  is  untimely  under 
19  CFR  353.31  as  it  contains  new 
information,  which  may  not  be  accepted 


at  verification,  and  should  therefore  be 
(wholly  or,  at  a  minimum,  partially) 
rejected  for  use  in  the  final 
determination  following  the  precedent 
in  Final  Results  of  Administrative 
Review:  Titanium  Sponge  from  the 
Russian  Federation  (61  FR  58525, 
November  15,  1996)  (Titanium  Sponge). 
Further,  petitioner  claims  it  was 
deprived  of  its  ability  to  comment  on 
this  data  prior  to  verification. 

Chen  Hao  Taiwan  responds  that,  by 
focusing  on  the  absolute  number  of 
corrections  made,  petitioner  ignores  the 
fact  that  the  changes  were  made  to 
ensure  that  the  most  complete  and 
accurate  responses  were  submitted  for 
the  record  and  properlv  verified. 
According  to  Chen  Hao  Taiwan,  its 
revisions  corrected  typographical  and 
data  entry  errors:  the  corrections  related 
to  misreported  items,  rather  than 
unreported  items.  Chen  Hao  Taiwan 
adds  that  this  situation  is  different  from 
Titanium  Sponge,  where  the  rejected 
submission  related  to  previously 
unreported  items  of  which  the 
Department  was  not  alerted,  while  in 
this  proceeding,  Chen  Hao  Taiwan 
properly  advised  the  Department  of  its 
corrections.  Chen  Hao  Taiwan  states 
that  it  responded  to  the  best  of  its  abilitv 
in  this  proceeding  and.  thus,  there  is  no 
basis  to  apply  facts  available. 

DOC  Position,  We  disagree  with 
petitioner's  description  of  Chen  Hao 
Taiwan's  October  8  submission  as  an 
extensive  and  entirely  new  cost 
submission.  Chen  Hao  Taiwan  corrected 
elements  of  its  labor  and  factorv 
overhead  data,  which  resulted  in 
revised  figures  for  these  components  of 
its  COP  and  CV  calculations.  Although 
the  labor  and  overhead  expenses  for 
some  specific  products  changed 
substantially,  the  effect  on  the  total  COP 
and  CV  was  relatively  insignificant. 
Chen  Hao  Taiwan  did  not  revise  its 
methodology  for  calculating  these 
expenses.  The  corrections  submitted  bv 
Chen  Hao  Taiwan  prior  to  verification 
did  not  include  new  methodologies  or 
expense  claims:  there  was  no  new  area 
of  the  response  in  which  the  petitioner 
did  not  have  the  opportunity  to 
comment.  In  short,  the  corrections 
submitted  by  Chen  Hao  Taiwan  were 
typical  of  the  minor  corrections 
routinely  accepted  by  the  Department  at 
the  commencement  of  verification. 

We  agree  with  Chen  Hao  Taiwan  that 
the  submission  of  these  corrections  is 
not  comparable  with  the  Titanium 
Sponge  example,  where  the  Department, 
rather  than  the  respondent,  identified 
the  information  in  the  course  of 
verification,  and  the  information 
discovered  was  a  new  issue,  not 
previously  discussed  in  the  proceeding. 


Chen  Hao  Taiwan  fully  apprised  the 
Department  of  all  revisions  at  the 
commencement  of  verification.  Its 
revisions  corrected  data  already  on  the 
record  and  did  not  introduce  new  issues 
not  previously  reported  on  the  record. 

Accordingl\   we  determine  that 
resorting  to  facts  available  is 
unwarranted  in  this  particular  case.  The 
Department's  use  of  facts  available  is 
subject  to  section  782(d)  of  the  Act. 
Under  section  782(d),  the  Department 
may  disregard  all  or  part  of  a 
respondent's  questionnaire  responses 
when  the  response  is  not  satisfactory  or 
it  is  not  submitted  in  a  timely  manner. 
The  Department  has  determined  that 
neither  of  these  conditions  apply.  The 
Department  was  able  to  veriK-  the 
response,  thus  rendering  it  satisfactor>', 
and  the  types  of  revisions  submitted  by 
Chen  Hao  Taiwan  met  the  deadline  for 
such  changes.  Under  section  782(e).  the 
Department  shall  not  decline  to 
consider  information  that  is  1)  timely.  2) 
verifiable,  3)  sufficiently  complete  that 
it  serves  as  a  reliable  basis  for  a 
determination.  4)  demonstrated  to  be 
provided  based  on  the  best  of  the 
respondent's  ability,  and  5)  can  be  used 
without  undue  difficulties.  In  general, 
Chen  Hao  Taiwan  has  met  these 
conditions. 

Accordingly,  we  find  no  basis  to  reject 
Chen  Hao  Taiwan's  response,  and  thus, 
no  basis  to  rely  on  the  facts  otherwise 
available  for  our  final  determination. 

Comment  3:  Yield  Rate 

Petitioner  claims  that  Chen  Hao 
Taiwan  improperly  reported  overall 
yield  information  for  its  COP  and  CV 
data  when  it  had  more  accurate, 
product-specific  data  available. 
Petitioner  alleges  that  the  verification 
exhibits  establish  that  Chen  Hao  Taiwan 
maintains  product-specific  vield 
information  and.  therefore,  could  have 
reported  its  costs  on  this  basis,  rather 
than  an  overall    ieid  figure  applied  to 
all  of  its  products  Petitioner  claims  that 
by  reporting  overall  yield  figures.  Chen 
Hao  Taiwan  may  be  attempting  to  mask 
dumping  margins  generated  by  sharply 
different  yields  among  products,  which 
IS  the  experience  of  the  US,  industry. 
Since  Chen  Hao  Taiwan  allegedly  chose 
instead  to  report  less  accurate 
production  data,  petitioner  contends 
•hat  the  Department  should  reject  Chen 
Hao  Taiyvan's  data  as  submitted  and 
adjust  the  yield  rate  by  applying  the 
reported  yield  factor  to  each  additional 
production  step  that  each  product 
undergoes. 

Chen  Hao  Taiwan  disputes 
petitioner's  analysis  of  its  production 
records  and  states  that  the  Department 
verified  that  Chen  Hao  Taiwan  does  not 
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riuiiiitiiin  rw ords  in  its  normal  course  of 
business  that  would  permit  it  to  report 
produ(t-s[)e(:ifi(;  yielci.  Chen  Hao 
Taivsjin  maintains  that  the  verification 
exhibit  cilfHi  h\  petitioner  cioes  not 
support  petitioners  contention  that 
I  lien  Hao  Taiwan  was  able  to  report 
produ(;t-spe(  ifi(  yield  data.  Chen  Hao 
Taiwan  argues  that  while  petitioner  may 
maintain  product-specific  yield 
information,  it  does  not  mean  that  the 
Department  nuist  also  assume  that 
respondent  must  also  maintain  the  same 
information.  Chen  Hao  Taiwan  asserts 
that  the  Department  cannot  penalize  a 
respondent  with  facts  available  for 
failure  to  provide  information  vvhi(.h 
does  not  exist. 

DOC  Position.  We  agree  with  Chen 
Hao  Taiwan.  The  Department's 
preference  is  to  use  product  specific 
cost  data,  including  product-specific 
yield  results,  for  calculating  COP  and 
CV.  The  Department  uses  the  most 
specific  and  reasonable  allocation 
methods  available,  given  a  respondent's 
normal  record  keeping  system  (see  Final 
Dftfrm  I  nation  of  Sales  at  Less  than  Fair 
Vnliif:  Welded  Stainless  Steel  Pipe  from 
Malaysia.  59  FR  4023,  4027,  January  28, 
IM'U)   In  this  instance,  Chen  Hao 
I'aiwan  reported  its  costs  based  on 
overall  yield  information  because  it 
claim»'d  that  its  records  do  not  permit  it 
to  calculate  cost  data  on  a  more  specific 
basis.  (3ur  verification  revealed  nothing 
to  contradict  Chen  Hao  Taiwan's  claim 
'hat  it  does  not  maintain  product- 
s[)ecific  yield  data  in  its  normal  course 
of  business.  We  also  verified  that  Chen 
Hao  Taiwan  was  not  able  to  calculate 
yields  for  the  POI  on  a  more  specific 
basis  than  the  yield  rate  which  was 
reported    The  accounting  records 
identified  by  petitioner  i:ould  arguably 
be  used  to  calculate  an  average  yield  for 
each  specific  order:  however,  Chen  Hao 
Taiwan  (ioes  not  retain  production 
batch  records  in  its  normal  course  of 
business  l.'eyond  a  short  period  of  time. 
The  examples  from  the  verification  are 
from  the  time  of  verification.  O.tober 
1996 — well  bevond  the  POI.  Moreover, 
Chen  Hao  Taiwan's  financial  accounting 
documents,  including  inventory  and 
production  ledgers,  do  not  track 
production  information  on  a  product- 
spec!  fi(  basis,  for  these  reasons,  we 
have  accepted  Chen  Hao  Taiwan's 
reported  average  vield  rate  calculation,    i 
which  was  adequately  analyzed  at 
verifi(  ation. 

Comment  4  Home  Market  Freight 
Expenses 

Petitioner  claims  that  Chen  Hao 
Taiwan  improperU  allocated  home 
market  freight  expen.ses  across  al' 
products  and  all  customers  during  the 


POI.  Petitioner  states  that,  based  on 
information  contained  in  the 
verification  report,  Chen  Hao  Taiwan 
should  be  able  to  report  freight  expenses 
on  a  customer-specific  basis.  Petitioner 
a.sserts  that  Chen  Hao  Taiwan's 
allocation  methodology  masks    , 
differences  in  freight  expenses  that  may 
result  in  a  larger  freight  expense 
deduction  for  subject  merchandise  sales 
than  if  freight  expenses  had  been 
reported  on  a  more  specific  basis. 
Therefore,  petitioner  contends  that  the 
Department  should  deny  Chen  Hao 
Taiwan's  claimed  freight  adjustment. 

Chen  Hao  Taiwan  argues  that 
verification  indicated  that  Chen  Hao 
Taiwan's  freight  expense  records  did 
not  permit  reporting  on  a  more  specific 
basis. 

DOC  Position.  The  Department's 
preference  is  that,  wherever  possible, 
freight  adjustments  should  be  reported 
on  a  sale-by-sale  basis  rather  than  an 
overall  basis  (see,  e.g..  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Replacement  Parts  for  Self- 
Propelled  Bituminous  Paving 
Equipment  from  Canada,  56  FR  4745 1, 
47455,  September  19,  1991).  If  a 
respondent  does  not  maintain  its 
records  to  enable  freight  expense 
reporting  at  this  level,  then  our 
preference  is  to  apply  an  allocation 
methodology  at  the  most  specific  level 
permitted  by  a  respondent's  records. 
Chen  Hao  Taiwan  allocated  all  home 
market  freight  expenses  incurred  on 
subject  merchandise  by  weight  over  all 
home  market  sales,  as  demonstrated  in 
the  sample  calculation  submitted  in  the 
July  19,  1996.  supplemental 
questionnaire  response.  However,  as  we 
noted  in  our  verification  report,  "we 
observed  that  Chen  Hao  may  be  able  to 
total  the  amount  charged  to  each 
customer  during  the  POI.  and  divide 
that  amount  by  the  total  shipments  to 
that  customer."  This  method  is 
preferable  to  the  method  used  by  Chen 
Hao  Taiwan. 

Nevertheless,  we  note  that  Chen  Hao 
Taiwan  allocated  home  market  fnnght 
expenses  between  subject  and  non- 
sub  je<:t  merchandise  using  a  weight- 
based  methodology,  in  compliance  with 
the  Department's  supplemental 
questionnaire  request.  The  Department 
did  not  specifically  request  Chen  Hao 
Taiwan  to  provide  a  customer-specific 
allocation.  Although  Chen  Hao  Taiwan 
had  the  means  to  allocate  home  market 
freight  expenses  on  a  more  specific 
basis,  its  failure  to  do  so  does  not 
mandate  the  application  of  adverse  facts 
available  in  this  case  because  Chen  Hao 
Taiwan  has  been  responsive  to  the 
Department's  requests.  The  principal 
advantage  of  a  customer-specific  freight 


allocation  would  be  to  take  into  account 
the  freight  distance  to  the  customer, 
since  distance  is  a  component  of  the 
expense  incurred  by  Chen  Hao  Taiwan. 
Civen  the  distribution  of  (]hen  Hao 
Taiwan's  home  market  customers,  as 
identified  in  the  verification  report,  and 
the  location  of  Chen  Hao  Taiwan's 
principal  home  markt^t  MII^F  customer, 
we  find  that  C^hen  Hao  Taiwan's 
reported  home  market  freight 
methodology  is  sufficient.  In  similar 
circumstancfis,  we  have  accejjted  a 
respondent's  methodology  il  it  is 
repre.sentative  and  non-distortive  of 
transaction-sjjecific  sales  information 
[see  Final  Detenninntinn  of  Sales  at  Less 
than  Fair  I'aliir  Oil  Country  Tubular 
Goods  from  Korea,  60  FR  33.561,  fune 
28,  1995).  Chen  Hao  Taiwan's 
methodolog\'  meets  these  criteria. 
(Consequently,  we  have  accepted  (Chen 
Hao  Taiwan's  reported  home  market 
freight  expenses. 

Comment  5:  Allocation  nt  Mclaniine 
Powder  Rebate 

Petitioner  argues  that  Clhen  Hao 
Taiwan  improperly  allocated  melamine 
powder  re[)ates  between  its  internal 
consumption  and  the  material 
transferred  to  Chen  Hao  Xiamen. 
Petitioner  claims  that  by  assigning  the 
entire  amount  of  the  rebate  to  melamine 
powder  used  for  Taiwan  consumption. 
Chen  Hao  Taiwan  undervalued  its  raw 
material  costs.  Petitioner  contends  that 
Chen  Hao  Taiwan's  melamine  powder 
costs  for  COP  and  CV  ( alculations 
should  be  rec:alculateci  to  remove  the 
amount  of  the  rebate  attributable  to 
Chen  Hao  Xiamen  transfers. 

Chen  Hao  Taiwan  responds  that 
petitioner  is  incorrect  and  that,  m  fact, 
the  Department  verified  that  the 
melamine  powder  rebates  were 
allocated  equally  overall  melamine 
powder  purchases. 

DOC  Position.  We  agree  with  Chen 
Hao  Taiwan.  We  verified  that  Chen  Hao 
Taiwan  properly  allocated  the  melamine 
powder  rebate  over  all  its  purchases 
during  the  POI  and  thus  the  per-unit 
melamine  powder  cost  for  Chen  Hao 
Taiwan's  COP  and  CV  calculations 
properly  accounts  for  the  rebate. 
However,  as  we  stated  in  the  Chen  Hao 
Taiwan  verification  report,  "[tjhe  values 
reported  for  Chen  Hao  Xiamen's 
melamine  powder  consumption  do  not 
include  an  adjustment  for  the  rebate." 
(Emphasis  added.)  Chen  Hao  Taiwan's 
melamine  powder  costs  are  not  in 
question. 

Comment  6:  Import  Duties  on  Melamine 
Powder  Costs 

Petitioner  contends  that  evidence  on 
the  record  demonstrates  that  Chen  Hao 
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Taiwan  incurred  duties  on  some 
imported  raw  materials,  but  did  not 
report  these  duty  amo\nits  in  its  cost 
response.  Petitioner  thus  argues  that  the 
Department  shoulc)  assume  that  all  raw 
materials  art;  imported  and  increase  the 
costs  of  materials  to  iiii  lude  ini|)ort 
duties  and  related  costs. 

Ch(>n  Hao  Taiwan  states  that  itie 
Department  verified  that  Clhen  Hau 
Taiwan  correi.tly  accounted  tor  duties  in 
reporting  the  unit  prices  of  tnelamine 
powder  [)ur(:hnsed  during  the  POI  and 
that  petitioner's  allegation  is  int.orrecl. 
(Ihen  Hao  Taiwan  further  states  that  the 
\erification  exhibits  confirm  that  the 
reported  costs  include  the  import  duties 
pair!  on  melamine  powder  port  hased 
outside  of  Taiwan. 

DOC  Position.  We  agree  with  Chen 
Hao  Taiwan.  We  verified  that  the 
reported  (  osts  for  these  inpiHs  included 
all  applicable  expenses,  including 
import  duties.  .Support  documentation 
for  Chen  Hao  Taiwan's  melamine 
powder  costs.  su(  h  as  the  operating 
statement  and  journal  entries  included 
in  the  verification  exhibits, 
demonstrates  that  import  duties,  when 
incurred,  are  part  of  the  total  cost 
reported  to  the  Departnietit,  and  are 
included  in  the  (ost  of  materials  used  in 
our  COP  and  CV  calculations. 

(Comment  7:  Vnrfcnnnled  Cost 
Difference's 

Petitioner  claims  that  Chen  Hao 
Taiwan's  cost  of  manufacturing  data 
shows  an  unreconciled  different.e 
between  the  components  of  operating 
costs  and  the  total  operating  costs. 
Because  (Ihen  Hau  Taiwan  has  not 
provided  an  explanation  for  this 
discrepancy,  petitioner  argues  that  the 
cost  of  manufacturing  should  he 
increased  to  reflect  this  unreconciled 
cost  differenc:e. 

Chen  Hao  Taiwan  states  that 
petitioner  is  in(,orrect  because  it 
misread  a  portion  of  a  verification 
exhibit  and  thus  erroneously  arrived  at 
its  total.  Accordingly.  Chen  Hao  Taiwan 
states  that  its  operating  costs  reconcile 
and  no  adjustment  is  needed. 

D(X2  Position.  We  agree  with  Chen 
Hao  Taiwan.  We  verified  that  Chen  Ffao 
Taiwan's  operating  costs  reconciled,  as 
indicated  in  the  operating  statement  and 
trial  balance  included  in  the  verification 
exhibits,  and  no  adjustment  is  required. 
As  Chen  Hao  Taiwan  has  noted, 
petitioner  has  misread  tfie  verification 
exhibit  in  question  and  arrived  at  an 
incorrect  operating  c:osts  total. 

Comment  8:  Sales  of  Finished  Goods  in 
Cost  of  Materials  Calculation 

Based  on  its  anal\sis  of  verification 
exhibits,  petitioner  claims  that  Chen 


Hao  Taiwan  included  purchases  of 
finished  goods  that  it  re-sold  without 
further  processing  in  its  finished  goods 
inventory,  thus  including  these  items  in 
calculating  its  yield  rate.  Petitioner 
as.serts  that  the  yield  rate  used  in  COP 
and  CV  calculations  must  be  adjusted  to 
remove  the  accounting  for  the.se 
finished  goods. 

Chen  Hao  Taiwan  contends  that 
petitioner  misread  the  relevant 
verification  exhibit  and  that  these  items 
weri!  not  included  in  its  cost  of 
manufacturing  calculation.  Accordingly, 
Chen  Hao  Taiwan  maintains  that  no 
adjustment  is  necessary. 

DOC  Position.  We  agree  with  Chen 
Hao  Taiwan.  We  xcrified  that  the  ivsold 
items  were  properly  excluded  from  the 
cosl  of  manufacturing  calculation,  as 
indicated  in  the  cost  of  operations 
statement  included  in  the  verifi(ation 
exhibits,  and  th.ii  no  adjustment  is 
re(|uired. 

Comment  9:  Ann's-Lengtli  Pricing  of 
Loans 

Petitioner  claims  that  Chen  Hao 
Taiwan  failed  to  demonstrate  that 
interest  free  loans  from  affiliated  parties 
are  made  at  arms  length.  .'\c(.ordingly, 
petitioner  argues  that  Chen  Hao 
Taiwan's  financial  interest  expen.se  ratio 
for  COP  and  C\'  cah  ulations  should  be 
adjusted  by  adding  an  estimated  market 
value  for  these  loans  based  on  the 
highest  interest  rate  experienc  ed  by 
Chen  Hacj  Taiwan. 

Chen  Hao  Taiwan  ((jntentis  that  these 
loans  from  related  parties  served  as 
capital  infusion.  According  to  Chen  Hao 
Taiwan,  the  transactions  in  question 
were  additional  investments  from  the 
owners  of  Chen  Hao  Taiwan  of  tlieir 
own  money  into  the  company,  with 
these  funds  labeled  as  "loans"  for 
purposes  of  the  financial  statement 
Chen  Hao  Taiwan  argues  that  the 
Department's  practice  is  to  disregard 
such  intrat.ompany  transfers,  thus  an\ 
resulting  loan  interest  expen.se  should 
be  disregarded  in  the  final 
determination. 

DOC  Position.  Although  Chen  Hao 
Taiwan  may  consider  the  tran.sactions  in 
question  to  serve  as  equity  (  apital 
infusions,  its  audited  financ  iai 
statement  classifies  them  as  long-term 
loans.  Other  than  Chen  Hao  Taiwan's 
assertions.',  we  have  no  basis  on  the 
record  to  reclassify  these  amounts  as 
equity  In  such  circumstances,  the 


'  c;hen  ttao  Taiwan  has  cited  Final  Besults  of 
.^dniinistrulivf'  Hevirw  Fresh  Cut  Flowers  from 

Colombia  (til  FR  428:n   AiigiLsl  19,  1996)  in 
.•iup[>orl  ol  lis  position,  however  thi.s  case  is  nol  on 
pfiinl.  In  thai  iii.stancc.  the  item  in  question  was 
merest  incDmc.  wherea.'^  here,  the  item  is  interest 
'ixpense. 


Department  considers  the  amounts  to  be 
long-term  loans,  consistent  with 
treatment  in  the  respondent's  financial 
statement  (see,  Final  Results  of 
Administrative  Review:  Shop  Towels 
from  Bangladesh,  60  FR  48966,  4H967, 
September  21,  199.5,  and  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Fresh  Cut  Roses  from  Ecuador. 
60  FR  7019,  7039,  February  6,  1995). 
Accordingly,  we  have  recalculated  Chen 
Hao  Taiwan's  interest  expenses  to 
include  an  interest  expen.se  based  on  the 
long-term  interest  rate  experienced  by 
Chen  Hao  Taiwan  during  the  POI,  as 
identified  in  the  financial  .statement. 

Comment  10:  Exchange  Gains  in 
Financial  Expenses 

Petitioner  contends  that  the  financial 
expenses  for  Chen  Hao  Taiwan's  COP 
and  CV  calculations  include  foreign 
exchange  gains  on  export  sales,  which 
should  be  disallowed.  Therefore, 
petitioner  states  that  the  financial 
expenses  should  be  increased 
accordingly. 

Chen  Hao  Taiwan  does  not  object  to 
this  adjustment  but  states  that  the 
revised  perc:entage  identified  in  the 
verification  report  is  incorrect;  thus  a 
corrected  adjustment  should  be  used. 

DOC  Position.  We  agree  with 
petitioner  and  have  adjusted  financial 
expenses  to  exc  lude  foreign  exchange 
gains  on  export  sales.  We  also  agree 
with  (;hen  Hao  Taiwan  that  the 
adjustment  perctMitage  identified  in  the 
\erifii:ation  report  contains  a 
typographi(.al  error:  we  applied  the 
correct  perc:entage  in  our  recalculation. 

Commmt  11   Prnsion  Allowance 

Petitioner  stales  that  verification 
revealed  that  (ilien  Hau  improperly 
excluded  a  pension  allowance  in  its 
costs. 

Chen  Hni)  'I'aiuan  argiu's  that,  as  the 
Department  \ertfied  that  no  actual 
accrual  tor  ttie  pension  allowance  was 
made  during  the  POI.  costs  should  not 
be  adjusted  for  a  theoreticalK  intended 
amount. 

DCXr  Position  We  agn>e  with 
petitioner.  We  verified  that  Chen  Hao 
Taiwan  contributed  to  its  employee 
retirement  fund  in  the  two  years  prior 
tn  the  POI.  It  did  not  mai^e  the 
contribution  during  the  POI  and  could 
not  provide  an\  satisfactory  explanation 
for  this  omission   However.  Chen  Hao 
Taiwan  reported  that  it  made  paunents 
from  the  retirement  fund  during  the 
POI   Based  on  these  facts,  we  consider 
that  Chen  Hao  Taiwan  incurred  an 
obligation  for  its  pension  plan  during 
the  POI  Accordingly,  we  have  included 
the  pension  expense  in  our  (;0P  and  CV 
calculations. 
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Comment  12:  Certain  Credit  Expense 

Ailiiistntriits 

FetitioiuT  cliiims  thnt  (]hon  Hao 
Taiwan  reported  i:ertain  ad)ustnients  to 
its  t:redil  expenses  for  some  U.S.  sales. 
PntitioiuT  asserts  that  the  Department 
does  not  permit  these  adjustnients  and 
ttuis  the  credit  expense  for  these  sales 
should  he  disallowed. 

(;hen  Hao  Taiwan  argues  that  it 
[iropcrlv  made  these  credit  adjustments. 

IHX:  Position.  We  agree  with  Chen 
Hiio  I'aiwan.  In  such  instances  as  those 
identified  by  parties  in  the  proprietary 
versions  of  their  submissions,  the 
[>'[)artmeiit  has  added  the  imputed 
l)t;netit  to  the  price,  (SVf.  e.g..  Final 
Hesiilts  ')/  Antidiinipinf>  Administrative 
Hevifw  Mechanical  Trnn.sfer  Presses     ' 
from  Japan  (fit  l-"K  52910,  October  9. 
1»H)B).  where,  at  Ciomment  5,  we  stated 
that  "Iblecaiise  payment  was  made  prior 
to  shif)ment,  jrespondentl  should 
receive  an  imputed  benefit  for  credit.") 

Cnmnwnt  13:  i'nrepnrted  U.S.  Dollar 
ahnri^cs 

Petitioner  i oiitends  that,  as  identified 
in  verification  documents.  Chen  Hao 
Taiwan  did  not  report  (barges  such  as 
currencv  brokerage  and  bank  fees  for 
U.S.  sales  denominated  in  U.S.  dollars. 
Accordingly,  petitioner  argues  that  a 
[)err  entage  based  on  the  observed 
(barges  should  t)e  added  to  all  U.S. 
d(j|lar  sales. 

Chen  Hao  Taiwan  states  that  it  has 
accounted  for  all  charges  and  fees. 
Citing  the  verification  report.  Chen  Hao 
T.uwan  asserts  that  the  Department 
verified  that  the  sales  value  for  all  U,S. 
sales  was  correc  tlv  reported,  and  no 
(liscre[)an(:ies  afiart  fr^yn  those 
identified  in  the  verification  report  were 
found. 

DOC  Position   We  agree  with 
()etitioner  that  Ciieii  Hao  Taiwan  did  not 
include  certain  bank  fees  incurred  on 
U.S.  dollar  denominated  sales  in  its 
sales  reporting.  Based  on  the 
verification  docunit'Ots.  we  have 
calculated  a  pen  entage  for  these  charges 
and  ir.;;luded  the  result  as  a 
I  ircumstance  of  sales  adjustment. 

Comment  14  Pavniciii  Period  on  U.S. 
Sales 

Petitioner  contends  that,  based  on  its 
analysis  of  a  set  of  verification  exhibits, 
Chen  Hao  Taiwan  incorrectly  reported 
the  pavment  date  on  U.S.  sales  by 
reporting  the  date  that  it  closed  the 
account  receivable  entrv  in  its  records, 
rather  than  the  date  the  payment  was 
ai  tuallv  made  A(  ( ordinglv.  petitioner 
argues  that  the  payment  date  for  all  U.S. 
sales  shoidd  be  adjusted  to  reflet:t  the 
actual  payment  period,  based  on 
information  obtained  at  verification. 


Chen  Hao  Taiwan  responds  that 
petitioner  misread  the  documents  in  the 
sales  verification  exhibit,  and  that  the 
payment  situation  described  by 
petitioner  referred  to  Chen  Hao 
Taiwan's  payment  to  its  freight 
company,  not  payment  from  the  U.S. 
customer.  Accordingly,  Chen  Hao 
Taiwan  states  that  it  has  correctly 
reported  its  payment  dates  and  no 
adjustments  are  required, 

DOC  Position.  We  agree  with  Chen 
Hao  Taiwan,  The  payment,  aiK.ounts 
receivable,  and  accounts  payable 
documents  included  in  the  verification 
exhibit  for  this  transaction  confirm  that 
the  payment  identified  by  petitioner 
does  not  apply  to  customer  pavment, 
but  rather  to  thelreight  expense  paid  to 
Chen  Hao  Taiwan's  freight  company. 

Comment  15:  Allocation  of  Home 
Market  Royalty  Expenses 

Petitioner  alleges  that  Chen  Hao 
Taiwan  misreported  royalty  expenses 
incurred  on  certain  home  market  sales 
because  it  had  not  properly  accounted 
for  advances  paid  on  royaltv  expenses 
owed.  Petitioner  contends  that  the 
royalty  advance  payments  should  be 
treated  as  indirect  selling  expenses  for 
purposes  of  the  COP  test  because  these 
expenses  were  fixed  costs  and  were 
incurred  regardless  of  the  quantity  sold 

Chen  Hao  Taiwan  states  that  the 
Department  verified  the  actual  royaltv 
amount  paid  and  the  actual  amount  of 
sales  subject  to  royalty  during  the  POI, 
hi  addition,  Chen  Hao  Taiwan  states 
that  the  Department  verified  that 
royalties  applied  only  to  certain 
products.  Accordingly,  Chen  [fao 
Taiwan  contends  that  the  Department 
should  continue  to  treat  royalties  as  a 
direct  expense  and  use  the  verified 
amount  for  royalty  amounts  to  calculate 
the  actual  per-unit  royalty  expense  paid 
during  the  POI. 

DOC  Position.  The  [Jepartment  has 
normally  treated  royalty  expenses  as 
direct  expen.ses  when  a  respondent 
incurs  this  expense  upon  the  sale  of  a 
product  covered  under  a  royalty 
agreement  (see,  e.g..  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Industrial  Belts  and 
Components  and  Parts  Thereof. 
Whether  Cured  or  Uncured.  From  japan. 
58  FR  30018,  May  25,  1993).  Consistent 
with  the  royalty  agreement  on  the 
record,  Chen  Hao  Taiwan  incurred  a 
royalty  expense  liability  for  home 
market  sales  of  the  specific  type  of 
merchandise  covered  under  the 
agreement,  as  discussed  in  the 
verification  report,  Chen  Hao  Taiwan 
entered  into  the  royalty  agreement  at  the 
beginning  of  the  POI.  Under  the  terms 
of  the  agreement,  which  are  on  the 


record,  certain  advance  pavments  were 
required  during  the  POI.  In  order  to 
comply  with  the  terms  of  the  agreement, 
Chen  Hao  Taiwan  paid  these  amounts 
even  though  its  sales  of  the  covered 
products  were  not  at  the  level  at  which 
it  would  pay  the  same  amount  based  on 
rovalty  percentages  in  the  agreement. 
However,  the  agreement  states  that 
future  rovaltv  expenses  incurred  may  be 
offset  against  this  advance.  Although  we 
verified  that  Chen  Hao  Taiwan  does  not 
account  for  tlu'se  potential  fiiture 
offsets,  we  \erified  that  (^hen  Hao  was 
in  full  compliance  with  the  terms  of  the 
agreement.  It  is  clear  that  the  royalty 
agreement  only  applies  to  certain  home 
market  sales  and  that,  after  this  initial 
"startup"  period,  its  actual  royalty 
expenses  will  tie  directly  to  the  covered 
sales.  Therefore,  this  exptnise  is 
properly  classified  as  a  direct  expense. 

Allocating  POI  expen.ses  over  POI 
sales  is  not  appropriate  because,  in 
effect,  a  portion  of  the  POI  expenses  is 
attributablt!  to  future  sales.  The  most 
appropriate  allocation  of  the  expenses  is 
to  apply  the  royalty  percentage  in  the 
agreement,  which  is  how  Chen  Hao 
Taiwan  reported  the  expenses,  because 
it  reflects  the  amount  of  the  exptmse 
incurred  by  a  particular  sale,  after  taking 
into  account  the  eventual  offset  of  all 
advances.  In  this  instance,  we  are 
allocating  (expenses  based  on  the 
expected  eventual  royalty  expense 
liability. 

Comment  16:  Value  Added  Ta.\  IVATJ 
on  CV  Material  Costs 

Petitioner  argues  that  C^hen  Hao 
Taiwan  failed  to  inidude  a  5  percent 
VAT  on  its  Taiwan  material  purchases, 
thus  understating  the  constructed  value 
of  each  product.  Therefore,  petitioner 
contends  that  CV  materials  costs  should 
be  increased  to  reflect  the  VAT. 

Chen  Hao  Taiwan  states  that  it 
followed  the  Department's 
questionnaire  instructions  and  properly 
reported  its  material  costs  exclusive  of 
VAT.  Therefore.  Chen  Hao  Taiwan 
maintains  that  CV  materials  costs 
should  not  be  increased  by  the  VAT 
amount. 

DOC  Position.  In  accordance  with 
section  773(e)  the  Department's  policy 
is  to  include  in  its  c;alculation  of  CV 
internal  taxes  paid  on  materials  unless 
such  taxes  are  remitted  or  refunded 
upon  exportation  of  the  finished 
product  into  which  the  material  is 
incorporated  (see  e.g.  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  Thailand,  fiO  FR 
10552,  February  27,  1995).  In  this  ca.se, 
we  observed  that  Taiwan  MIDP 
companies  are  able  to  credit  VAT  paid 
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on  inputs  (whether  used  for 
domestically  .sold  or  exported  MIDPs) 
against  what  they  owe  to  the  Taiwan 
government  as  a  result  of  VAT  collected 
on  domestic  sales.  More  importantly, 
however,  where  VAT  owed  was  less 
than  VAT  paid  because  exports  out 
paced  domestic  sales,  the  companies 
received  from  the  government  a  refund 
of  VAT  paid  on  materials  incorporated 
into  exported  finished  products.  As 
discussed  in  the  Chen  Hao  Xiamen 
verification  report  in  the  concurrent 
MlDFs  frnin  PRC  investigation: 

C^hpii  Hao  (T.iiwiinl  paid  V.-Mdn  its 
Taiwan  purchases,  which  iiKkidoci  such 
items  as  melamine  powder  from  the  principal 
supplier.  (Iheii  Hao  also  incurred  a  VAT 
liaWlity  on  sales  made  in  Taiw.m,  Expfirt 
sales  were  excluded  from  this  lial)ilitv.  which 
included  th»!  re-sale  of  the  melamine  powder 
to  Ian  affiliated  partyl.   .   .   .  ('hen  Hao 
ITaiwanl  paid  the  difference  of  VAT 
(ollected  from  its  Taiwan  sales  and  VAT  paid 
on  Taiwan  purchases.  (November  18.  1996. 
verifn  ation  report  at  pages  8-9.  ,ind  included 
on  this  record  in  a  December  20.  1996, 
Memnrantium  to  the  File.) 

Thus,  VAT  paid  on  materials 

incorporated  into  exported  products  is 
refunded  by  reason  of  export  and 
therefore  is  not  appropriately  included 
in.C\'.  Ai.cordingly.  we  ha\e  not  added 
VAT  to  the  CV  <  alculation 

Comment  17:  Matching  of  Certain 
Products 

Petitioner  claims  that  Chen  Hao 
Taiwan  assigned  certain  identical 
products  different  control  numbers  used 
for  model  matching.  In  turn,  petitioner 
contends,  the  Department's  model 
matching  program  improperlv  treated 
these  identical  products  as  different 
products.  Petitioner  thus  argues  that  the 
Department  should  either  revise  its 
computer  program  to  ignore  Chen  Hao 
Taiwan's  control  numbers  or  re-code 
these  products  with  identical  control 
numbers. 

Chen  Hao  Taiwan  responds  that  the 
control  numbers  in  question  relate  to 
physically  different  products  becau.se 
some  differ  in  color  from  the  others. 
Thus,  Chen  Hao  Taiwan  contends  that 
the  Department  should  continue  to  treat 
the  products  as  different  products  with 
unique  (.ontrol  numbers. 

DOC^  Position.  Petitioner  is  incorrect 
with  regard  to  its  description  of  the 
Department's  model  matching  program. 
The  program  does,  in  fact,  ignore 
control  numbers  to  determine  identi(.al 
or  most  similar  products.  Color  is  not  a 
matching  criterion  in  this  investigation, 
thus,  it  is  appropriate  to  treat  these 
produces,  if  otherwise  identical,  as 
identical  products  for  purposes  of 
model  matching,  In  one  instance  cited 


i)y  petitioner,  we  note  that  the 
Department  properly  compared  home 
iTiarket  sales  of  both  products  in 
question  to  the  U.S.  sales  of  this 
product.  In  the  other  instance  cited  b\ 
petitioner,  we  did  not  match  the  U.S. 
sales  to  the  second  model  identified  by 
petitioner  because  the  difference  in 
merchandise  adjustment  for  that 
comparison  exceeded  the  Department's 
20  percent  threshold. 

Comment  IH:  Yn  Cheer  Credit  Expenses 

Petitioner  contends  that  Yu  Cheer 
incorrectly  reported  payment  dates  on 
U.S.  sales  because,  until  verification,  it 
did  not  indicate  that  it  had  received 
payment  for  at  least  some  sales  on 
multiple  dates.  Petitioner  states  that  ttie 
record  contains  no  explanation  of  the 
multiple  payment  date  procedure  and 
no  information  on  how  often  Yu  Cheer's 
customers  u.se  this  payment  ap[)roach. 
In  addition,  petitioner  alleges  that  Vu 
Cheer  has  also  misreported  shipment 
dates,  used  to  calculate  (.redit  expenses, 
because  Yu  (;heer  stated  at  verification 
that  it  sometimes  revises  shipping 
documents  after  shipment,  thus  calling 
into  question  the  reliability  of  its 
reported  information.  Therefore, 
petitioner  argues  that  the  home  market 
ixedit  adjustment  should  be  rejected 
and  the  U.S.  credit  expense  should  be 
based  on  the  longest  credit  period  for 
any  reported  sale  as  facts  available 

Yu  Cheer  states  that  its  payment  and 
shipment  dates  were  correctly  reported, 
as  noted  in  the  verification  report. 
Further,  \'u  Cheer  states  that  the 
verification  report  indicates  that  the 
shipment  revisions  did  not  affect  Yu 
Cheer's  reported  shipment  dates. 
Therefore,  Y'u  Cheer  contends  that  the 
discrepancies  cited  by  petitioner  fail  to 
provide  any  reasonable  basis  for 
rejecting  Yu  Cheer's  (daimed  credit 
expenses. 

DOC  Position.  We  agree  with  Yu 
Cheer.  Y'u  Cheer  properly  reported  the 
elements  of  its  imputed  credit  expenses 
and  thus  we  have  accepted  its  claimed 
imputed  credit  expenses.  .As  we  stated 
in  the  verihcation  report.  Yu  Cheer's 
shipment  revisions  do  not  affect  the 
reported  sliipment  dates.  Where 
appropriate,  we  have  recalculated  the 
credit  expense  using  the  corrected 
payment  information  obtained  at 
verification. 

Continuation  of  Suspension  of 
Liquidation 

In  ac:cordance  with  section  735(c)  of 

the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  sus[)t!nd 
liquidation  of  all  entries  of  MIDPs — 
with  the  exception  of  those 
manufactured/exported  by  Yu  Cheer — 


that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  22,  1996.  the  date  of  publication 
of  our  preliminary  determination  in  the 
Federal  Register  We  will  instrui;t  the 
Customs  Ser\  ice  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  tlie  NV  exceeds  the  export  price, 
as  indicated  in  the  chart  below.  This 
suspension  of  liquidation  will  reinam  in 
effect  until  further  notice. 


Exporter/manutacfurer 

Weight- 
ed-aver- 
age mar- 
gin per- 
centage 

Chen  Hao  Taiwan 

Yu  Cheer  

3.25 
000 

IKEA  

53  13 

Gallant 

53  13 

AM  Others 

3  25 

Pursuant  to  section  733(d)(1)(A)  and 
serjtion  7,'^.5((:)(5)  of  the  Act.  the 
Department  has  not  included  zero,  de 
mmnnis  weighted-average  dumping 
margins,  or  margins  determined  entirely 
under  section  776  of  the  Act.  in  the 
c;alculation  of  the  "all  others"  rate. 

ITC  Notification 

In  accordance  with  section  735(d|  ol 
the  Act.  we  have  notified  the  ITC;  of  our 
determination.  As  our  final 
determination  is  afhrmatue.  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  tlm^at  of  material  injury,  to  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury,  or 
threat  oi  material  injury,  does  not  exist. 
the  proceeding  will  be  terminated  and 
all  securities  posted  will  be  refunded  or 
canceled.  If  the  ITC  determines  thai 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  dut\  order 
directing  (Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  trom  warehouse,  for 
consumption  on  or  after  the  effe<:tive 
date  of  the  suspension  of  liquidation. 

This  determination  is  publisfied 
pursuant  to  section  735(d)  of  the  At  t 

Dated:  January  6.  1997. 
Robert  S.  LaRussa, 

A(ting  Assi>.tnnt  Secretary  for  Import 

Administrvtion 

IFK  Dm    q-  "^4  ['iled  1-10-97:  8:45  ami 
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[A-670-a27] 

Certain  Cased  Pencils  From  the 
People's  Republic  of  China; 
Preliminary  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  hiiport  .Xdnuiiistnition, 

liitHniatioiiai  Inult'  Administration, 

(lommeri;e. 

ACTION:  Notice  of  preliminary  results 

<Hui  partial  rescission  of  antidumping 

liutv  a(iministrative  review. 


summary:  On  February  1.  1996,  the 
Department  of  (lonunerce  (the 
Department )  published  a  notice  of 
initiation  (jfan  aiJniinistrative  review  of 
ttie  antidumping  duty  order  on  certain 
cased  pencils  from  the  People's 
Repubhc  of  China  (FRC;)  covering  the 
period  ut  December  21,  1994  through 
November  .10,  lfl9."i.  The  Department  is 
now  rescinding  this  review  in  part  with 
respect  to  respondents  who  had  no 
shipments  of  the  subject  merchandise 
during  the  period  of  review,  including 
Guangdong  Provincial  Stationery  & 
Sporting  Goods  Import  and  Export 
Corporation  (Guangdong),  and  China 
First  Pencil  Company.  Ltd.  (China  FirstJ. 
We  are  basing  the  preliminary  results  on 
"facts  available"  for  those  companies 
that  did  not  respond  to  our 
(juestionnaire. 

EFFECTIVE  DATE:  |anuary  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Stol/  or  Thniiiiis  Fi.ttner,  Office  of 
Antidumping  Countervailing  Duty 
Fnfon  ement.  Import  Administration, 
U.S.  Department  of  Commerce.  i4th 
Street  and  (ionstitution  Avenue  NW., 
WashuigtDii,  DC.  20230,  telephone 
(202) 4H2-4474/3814. 

.Applicable  Statute 

Cnless  otherwise  mdicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
b\  the  I  Tuguay  Round  .Agreements  Act 
ll'RAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
tlefiartments  regulations  are  to  the 
(  urrent  rt-giilatinns.  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  Ma\  1 1    1995  (60 
FK  J'll  tO) 

SUPPLEMENTARY  INFORMATION: 

S<;ope  of  (he  Review 

rtie  products  i  ovf-red  by  this  review 
are  certain  cased  pencils  of  anv  shape  or 
dimension  which  are  writing  and/or 
drawing  instruments  that  feature  cores 
of  graphite  or  other  materials  encased  in 
wood  and/or  man-niade  materials. 


whether  or  not  decorated  and  whether 
or  not  tipped  (e.g.,  with  erasers,  etc.)  in 
any  fashion,  and  either  sharpened  or 
unsharpened.  The  pencils  subject  to  this 
review  are  classified  under  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Specifically  excluded  from 
the  scope  of  this  investigation  are 
mechanical  pencils,  cosmetic  pencils, 
pens,  non-case  crayons  (wax),  pastels. 
charcoals,  and  chalks.  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Background 

On  November  8,  1994  the  Department 
issued  its  final  determination  of  sales  at 
less-than-fair  value  (LTFV)  on  certain 
cased  pencils  from  the  PRC  (59  FR 
55625).  In  it,  we  calculated  zero  margins 
for  certain  producer/exporter 
combinations:  China  First/Company  A 
and  Guangdong/Company  B.  China 
First/Any  other  manufacturer  received  a 
rate  of  44.66  percent  (formerly  called 
the  all  others  rate,  now  the  PRC  rate) 
and  Guangdong/Any  other  manufacturer 
also  received  a  rate  of  44.66  percent.  We 
stated  that,  consistent  with  Jia  Farn 
Manufacturing  Co.,  Ltd.  v.  United 
States.  8 1 7  F.Supp.  969  (CIT  1993)  ("Jia 
Fam").  we  would  exclude  from  the 
application  of  the  order  any  imports  of 
"subject  merchandise  sold  by  the 
exporter  and  manufactured  by  that 
specific  producer.  Merchandise  that  is 
sold  by  the  exporter  but  manufactured 
by  other  producers  will  be  subject  to  the 
order  *    *   *"  (59  FR  at  5.5631).  These 
exclusions  based  on  exporter/producer 
combinations  are  consistent  with  19 
CFR  353.21(c). 

On  December  28,  1994,  we  published 
an  antidumping  duty  order  (59  FR 
66909)  that  stated  that  imports  of  the 
two  producer/exporter  combinations 
identified  in  the  LTFV  investigation  had 
margins  of  zero.  We  stated  in  the 
antidumping  duty  order  that  we  would 
exclude  from  the  order  imports  of 
subject  merchandise  that  are  sold  bv 
"either  China  First  or  Guangdong  and 
manufactured  by  the  producers  whose 
factors  formed  the  basis  for  the  zero 
margin"  (59  FR  at  66910).  In  the  final 
determination,  we  referred  to  the 
corresponding  producers  as  Company  A 
and  Company  B.  Those  producer/ 
exporter  combinations  were 
subsequently  identified  in  the  order  as 
China  First/China  First  and  Guangdong/ 
Three  Star  Stationfery. 

In  respon.se  to  our  notice  of 
opportunity  to  request  administrative 
review,  for  this  first  administrative 
review,  the  petitioner  (the  Writing 


Instrument  Manufacturers  Association) 
requested  by  letter  dated  January  11, 
1996  that  the  Department  conduct  an 
administrative  review  of  China  First  and 
Guangdong  "to  determine  whether 
merchandise  purportedly  produced  and 
exported  by  the  excluded  combinations 
was,  in  fact,  produced  or  exported  bv  a 
combination  of  companies  that  are 
subject  to  the  order."  On  February  1, 
I99fi,  the  Department  published  a  notice 
of  initiation  of  an  afiministrative  review 
of  China  First,  Guangdong  and  94  other 
potential  producers/exporters  named  by 
the  petitioner  in  its  review  request 
covering  the  period  of  review  (POR) 
December  21,  1994,  through  November 
30.  199,'). 

CJn  February  23.  1996,  we  sent  a 
questionnaire  to  the  companies  for 
which  the  petitioner  requested  a  review, 
including  China  First  and  Guangdong. 
In  it,  we  specifically  stated  that  pencils 
produced  and  exported  by  the  e.xcluded 
company  combinations  are  not  subject 
merchandise. 

Rescission 

Pursuant  to  10  CFR  ."(S  1.213(d)(3J  of 
the  Department's  proposed  regulations 
(61  FR  730H,  7365,  February  27.  1996), 
we  have  determined  that  during  the 
POR.  China  First  did  not  export  pencils 
to  the  L'nited  States  that  were 
manufactured  by  producers  other  than 
China  First,  and  Guangdong  did  not 
export  pencils  to  the  United  States  that 
were  manufac  tured  bv  producers  other 
than  Three  Star  Stationery.  We 
conducted  on-site  verification  of  this 
information  in  Shanghai  and 
Guangzhou.  C^hina.  from  December  11, 
1996,  through  December  13.  1996.  We 
found  no  evidence  of  shij)ments  of 
subject  merchandise  manufactured  b\ 
|.roducers  other  than  China  First  or 
Three  Star  Stationery  made  bv  the 
exporters  C^hina  First  and  (liiangdong. 
respectively,  to  the  United  States  during 
the  POR.  Therefore,  we  rescind  this 
review  with  respect  to  China  First  and 
Guangdong.  Furthermore,  this  review  is 
also  rescinded  with  respect  to  those 
respondents  in  this  review,  in  addition 
to  China  First  and  Three  Star  Stationerv, 
which  reported  that  they  made  no 
shipments  of  subject  merchandise 
during  this  POR,  namely:  (1)  Tru  Blue 
Produc:ts  Ltd..  (2)  Onan  Shipping  Ltd., 
(3)  Anhui  Provincial  Import  Ik  Export 
Corporation.  (4)  Aempac  System  Ltd.. 
(5)  The  Merton  Company  Limited.  (6) 
King  Sun  Company,  (7)  Shanghai 
Machinery  &  Kquipment  Import  and 
Fxport  Corporation,  (8)  C'hina  North 
Industries  Tianjin  Corporation,  and  |9) 
Panalpina,  Inc. 
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Facts  Available 

Shanghai  l-ansheng  (Shanghai),  an 
exporter  and  a  named  respondent  in  this 
review,  and  a  respondent  in  the  LTFV 
investigation,  did  not  respond  to  the 
questionnaire  is.sued  in  this  review. 
Because  of  Shanghai's  failure  to  provide 
a  questionnaire  response,  the 
administrative  record  in  this  proceeding 
lacks  information  necessarv  to  make  an 
informed  determination  regarding 
Shanghai's  separate  rate  status,  and  we 
preliminarily  determine  that  Shanghai 
is  no  longer  entitled  to  a  separate  rate. 
Further,  because  Shanghai  and  other 
named  respondents  did  not  respond  to 
our  questionnaire  in  this  review,  as 
adverse  facts  available,  imports  of 
subject  merchandise  from  Shanghai  and 
all  other  producers/exporters  who  have 
not  qualified  for  a  separate  rate  will  be 
subject  to  the  PRC  rate  of  44.fifi  percent, 
the  highest  rate  established  in  the  LTFV 
investigation. 

Section  776(a)(1)  of  the  .A.ct  mandates 
that  the  Department  use  the  facts 
available  if  neces.sary  information  is  not 
available  on  the  record  of  an 
antidumping  proceeding.  In  addition, 
section  776(a)(2)  of  the  Act  mandates 
that  the  Department  use  the  facts 
available  where  an  interested  partv  or 
any  other  person:  (A)  Withholds 
information  requested  by  the 
Department;  (B)  fails  to  provide 
requested  information  by  the  requested 
date  or  in  the  form  and  manner 
requested;  (C)  significantlv  impedes  an 
antidumping  proceeding:  or  (D) 
provides  information  that  cannot  be 
verified.  In  this  case.  Shanghai  and 
other  named  respondents  failed  to 
respond  to  the  Department's 
questionnaire.  Where  the  Department 
must  base  the  entire  dumping  margin 
for  a  respondent  in  an  administrative 
review  on  the  facts  available  because 
that  respondent  tailed  to  cooperate, 
section  77fi(b)  authorizes  the 
Department  to  use  an  iaference  adverse 
to  the  interests  of  that  respondent  in 
choosing  the  facts  available.  Section 
776(b)  also  authorizes  the  Department  to 
use  as  adverse  facts  available 
information  derived  from  the  petition, 
the  final  determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Because  information  from  prior 
proceedings  constitutes  se(.ondarv 
information,  section  776(c)  provides 
that  the  Department  shall,  to  the  extent 
practicable.  <:orroborate  that  secondarv 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Adnunistrative  .Action 
(SAA)  (H.  Doc.  ,'M6.  I0.3d  Cony..  2nd 
Sess.  870)  provides  that  "c:orroborate' 


means  that  the  Department  will  satisfv 
itself  that  the  secondary  information  to 
be  used  has  probative  value. 

The  SAA.  at  page  870.  clarifies  that 
the  petition  is  "secondary  information." 
and  that  "corroborate"  means  to 
determine  that  the  information  has 
probative  value.  Id.  During  our  analysis 
of  the  petition  in  the  LTFV 
investigation,  we  reviewed  all  of  the 
data  submitted  and  the  a.ssumptions  that 
petitioners  had  made  when  calculating 
estimated  dumping  margins.  US 
purchase  price  (now  export  price)  was 
based  on  multiple  price  quotes.  The 
factors  values  for  calculation  of  the 
foreign  market  value  (now  normal 
value)  were  based  on  public  data,  where 
available.  However,  as  a  result  of  our 
analysis,  we  recalculated  the  petition 
rates  due  to  errors  made  by  the 
petitioner  in  the  calculation  of  paint 
costs,  profit,  and  depreciation  expenses. 
(See  concurrence  memorandum  to  file 
dated  November  29,  199.3.)  We  also 
rejected  petitioner's  methodologv  of 
using  the  cost  of  a  finished  f:ore  in  our 
factors  analysis,  as  this  would  have 
resulted  in  double  counting  of  certain 
expenses  included  in  the  cost  of  a 
finished  core.  (See  initiation  notice.  (.58 
FR  64548.  December  8.  199.3).)  Thus. 
becau.se  we  reviewed  the  petitioners 
assumptions  and  calculations  from 
which  the  petition  rates  were  derived, 
and  made  appropriate  corrections,  we 
determine  that  the  petition  rates,  as 
corrected,  have  probative  value. 

The  weighted-average  dumping 
margins  are  as  follows; 


Manutacturer/Producer/Exporter 


PRC  Rate 


Weigtited 
Average 
Margin  Per- 
centage 


44.66 


Parties  to  this  proceeding  may  request 
disclosure  within  .5  days  of  the  date  of 
publication  of  this  notice  Any 
interested  party  ma\  request  a  hearing 
within  10  days  of  publicatun.  Anv 
hearing,  if  requested,  will  \)c  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notit.e.  Rebuttal  briefs,  which 
nuist  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  ot  publication.  See 
t?  3.53.38  of  the  Departments 
regulations.  The  Department  v\  ill 
()ublish  a  notice  of  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  an\  such  conmients. 
The  Department  shall  determine,  aiuf 
the  Ciustoms  Service  shall  assess. 


antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  in.structions  directly  to 
the  Customs  Service.  Furthermore,  the 
following  deposit  requirements  will  be 
effective  upon  publication  of  the  final 
results  of  this  administrative  review  for 
all  shipments  of  pencils  from  the  PRC 
entered,  or  withdrawn  from  warehouse. 
toi  consumption  on  or  after  the 
publii;ation  date,  as  provided  for  by 
section  751(a)(l  1  of  the  Act:  (1)  The  cash 
deposit  rate  *   r  all  Chinese  exporters, 
will  be  the  rate  established  in  the  final 
results  of  this  review;  and  (2)  for  non- 
PRC  exporters  of  subject  men.handise 
from  the  PRC.  the  cash  deposit  rate  will 
be  the  rate  of  its  supplier,  ;  e  .  the  PRC 
rate.  These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  s?  353  26  of  the 
Department  s  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimburst  ;nent  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  set  tion  Tsi(a)(l) 
of  the  Act  and  §  353.22  of  the 
Department's  regulations. 

DHlni    iHnii,ir\  2    1997. 
Robert  S.  La  Russa. 

A  cting  Assistu  n  t  Secretary  for  Import 

Ariniinistmtion 

IFK  D<><    97-750  Filpii  1-10-97;  8:45  ami 

BILUNG  CODE  3S10-OS-P 


IA-580-807] 

Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  From  the  Republic  of 
Korea;  Amendment  ot  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Impor*  .■Ndministration, 
Interii.itional  Trade  .Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  of  final 

ri'siilts  of  antidumping  duly 
.idministratiye  review. 


summary:  On  November  14,  1996.  the 
'Department  of  Commerce  (the 
Department)  published  the  final  results 
of  its  administrative  review  of  and 
notice  of  revocation  in  part  of  the 
antidumping  duty  order  on 
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polyethylene  terephthal.ite  (PET)  film, 
sheet,  and  strip  from  the  Republic  of 
Koreo.  The  review  covered  three 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  ami 
the  period  |une  1,  1094  through  May  M. 
1995.  Based  on  the  correction  of  a 
ministerial  error  made  in  those  hnal 
results  for  one  manufacturer'exporter. 
we  are  publishing  this  amendnient  to 
the  final  results  in  ac;cordance  with  19 
CFR  35,T28(( ). 

EFFECTIVE  date:  laiui.irv  13.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Heaney  or  Linda  l,udwig. 
AD/CVD  Enforcement  Group  III.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NVV,  Washington,  DC  2023U, 
telephone:  (202)  482-4475  or  .3833, 
respec;tively. 

Appl 


icable  .Statute  and  Regulations 


llidess  otherwise  indicated,  ail 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effef:tive  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Tariff 
A(  t)  bv  the  Urugua\  Rouiui  Agreements 
.\cA  (IJRAA).  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
[X'partment's  regulations  are  to  the 
c:urrent  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  Mav  1.  1995  (fiO  FR 
25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  14,  1996  (fil  FR  58374), 
the  Department  publistifd  the  final 
results  of  review  and  notice  of 
revocation  in  part  of  the  antidumping 
duty  order  on  PET  film  from  the 
Republic  of  Korea  (56  FR  25669,  June  5, 
1991).  On  November  20.  1996,  we 
received  a  timely  allegation  from  STC 
Corporation  (STC)  that  the  Department 
made  a  ministerial  error  in  its  final 
results. 

STC  contended  that  in  its  margin 
calculations  the  Department  incorrectly 
matched  U.S.  sales  to  constructed  value 
rather  than  to  identical  sales  within  the 
contemporaneous  90/60  day  period   We 
agree  with  STC]  that  we  made  this 
ministerial  error,  and  have  corrected 
that  ministerial  error  in  these  amended 
results. 

Amended  Final  Results  of  Review 

As  a  result  of  our  corre<:tion  of  a 
ministerial  error,  we  have  determined 
the  margin  to  be; 


Company 

Margin 
(Percent) 

STC     

1.68 

The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  Price  and  Normal  Value  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  each 
respondent  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  amended  final 
results  of  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  The  cash  deposit  rate  for 
STC  will  be  the  rate  indicated  above.  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  in  the  original  LTFV 
investigation,  but  the  manufac:turer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  4.82  percent,  the  all- 
others  rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failure  to  comply  with  this  requirement 
could  result  in  tbe  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protei;tive  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 


and  the  terms  of  ti.e  APO  is  a 
sanctionable  violation. 

These  amended  final  results  of 
administrative  review  and  notice  are  in 
accordance  with  .section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.28(c). 

Dated:  lanuary  7,  1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Do( .  97-749  Filed  1-10-97;  8:45  am! 

BILUNG  CODE  3510-OS-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  intent  to  renew 

information  collection  #3038-0035— 

rules  relating  to  the  offer  and  sale  of 

foreign  futures  and  foreign  options. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  information  collection  3038- 
0035.  Rules  Relating  to  the  Offer  and 
Sale  of  foreign  Futures  and  Foreign 
Options  which  is  due  to  e.xpire  on  April 
30,  1997.  The  information  collected 
pursuant  to  this  rule  is  intended  to 
detect  fraud  in  the  offer  and  sale  of 
foreign  futures  and  foreign  options  to 
people  located  in  the  United  States.  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995,  the  Commission 
solicits  comments  to: 

(1)  Evaluate  wheth(!r  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency, 
including  the  validity  of  the  methodology 
and  assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  assumptions  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected;  and  (4)  minimize  the  burden 
of  the  collection  of  the  information  on  those 
who  are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

DATES:  Comments  must  be  received  on 
or  before  March  14,  1997. 
ADDRESSES:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW., 
Washington,  DC  20581,  (202)  418-5160. 

Title:  Rules  Relating  to  the  Offer  and 
Sale  of  Foreign  Futures  and  Foreign 
Options. 
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Control  Number:  3038-0035. 
Action:  E.xfension. 


Ht'spondent^,:  I CM.s.  IBs.  CFOs,  CTAs  Estimatf^d  Annual  Burden:  2816 

and  APs.  hours 


Respondents 

Regulation  '  N?'Trf      ^--'        ^^^  -9 

(17CFR)          spona-               '^-              ^^oursDcr 
ents       1    sponses       response 

FCMs.  IBs.  CPOs.  CTAs,  APs  

304                560 
30.5                 136 
306                  440 
30  7                 120 
30.8                 120 
30.10  1             120 

560 
136 
440 
120 
1.440 
120 

1.00 
1.00 
.50 
.50 
1.00 
4.00 

issued  in  Washington.  D(;  on  lanuary  7, 
1997. 

Jean  A.  Webb. 

St^rrptory  tn  the  Commission. 

|FH  Dor  <}7-666  Filed  1-10-97;  8:45  ami 

BILLING  CODE  6351-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Sunshine  Act  Meeting 

Pursuant  lo  the  provi.sions  ol  the 
C.ovemment  in  the  Sunshine  Act  (5 
r.S.C  ,')52b).  notice  is  hen^by  given  of 
the  toiiowing  meeting  of  the  Bo;ird  of 
Directors  of  the  Ciorporation  tor  Nntionai 
and  C^onununitv  Ser\ice  (tlie 
(Corporation). 

DATE  AND  TIME:  Fridav.  Ianuar\  17,  1997, 
from  10:30  a.m.  to  3:00  p.m. 

PLACE:  The  CCorporation  for  National  and 
Cionmiunity  Service,  1201  New  Yortc 
.•\\enue  NVV,  8th  Floor  Conference 
Room,  Wastiington.  DC  2052.'i. 

STATUS:  Tfie  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 

room. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
ot  Directors  ol  the  Corporation  will  iTieet 
to  review  (1)  re[)orts  from  (ommittees  ol 
the  Board  of  Directors  on  (Corporation 
activities,  (2)  a  report  from  the  (Chief 
Fxecutive  Officer,  and  (3)  the  status  ot 
Cor[)oration  initiatives, 

ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodnlions 
should  notify  the  Corporation  by 
lanuary  15,  i997. 

FOR  FURTHER  INFORMATION:  Contact 
Rhonda  Taylor,  .Associate  Direc  tor  of 
Special  Projects  and  Initiatives,  the 
Corporation  for  National  and 
Comnnuiity  Service.  Telephone  (202) 
fi06-5000  ext.  282,  TTD  Number  (202) 
,t65-2700.  This  notice  may  be  requested 
in  an  alternative  format  for  the  visuallv 
impaired 


iJatnl.  |,inii,ir\  M.  1997. 
Barry  W.  .Stevell^ 

Acting  Cfncrai  Coimsel.  Corporation  for 
Nntinnfil  nnd  Community  Serx'ice. 
IFK  [)(..    47-895  Filed  1-9-97;  3:30  pm| 
BILLING  CODE  60S0-28-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIOKlAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[FAR  Case  92-054B] 

Submission  for  0MB  Review  Entitled 
Environmentally  Preferable  Products 

AGENCIES:  Department  ol  Defense  (IXJD). 
(kmeral  Ser\'ices  Administration  (GSA), 
and  National  Aeronautics  and  Space 
,\dministration  (NASA). 
ACTION:  Notice  of  request  for  public 
(  omments. 


SUMMARY:  Under  the  provisions  of  the 

Paperwork  Reduction  .Act  of  190:1  (44 
Fi.S.C,  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Sei  retariat  has  suhmi^ed  to  the  Office 
ot  .Management  and  Budget  ((3MB)  a 
request  to  review  and  approve  a  new 
information  collection  requirement 
(C)n(  erning  HnvironmentalK'  Preferable 
Products  (FAR  Case  92-054B),  This 
request  is  pursuant  to  the  emergency 
processing  provisions  of  the  Paperwork 
Redue.tion  .Act  of  1995  (Publu  Law  104- 
13). 

DATES:  Comnirii!  Diir  Dati  ,  Man  li  14, 
1997, 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  c:ollection  of  information,  in*  hiding 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  F.AR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  IX.  20503,  and  a  copy  to 
the  (General  .Services  .Administration, 
FAR  .Secretariat,  18th  Ik  F  Streets.  NVV, 
Room  4037,  Washington,  IXC  20405, 


Please  cite  FAR  case  92-054B. 
Environmentally  Preferable  Products,  in 

all  corresponeience. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  LintielU.  Ciiicc  ut  }-ederai 
Acquisition  Po.icy,  GSA  (202)  501- 
1757, 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

H.O.  12856  of  August  3,  1993, 
"Federal  Comp'iance  With  Right-To- 
Know  Laws  and  Pollution  Prevention 
Requirements,"  requires  that  Federal 
facilities  comply  with  the  planning  and 
reporting  requr 'inints  of  the  Pollution 
Prevention  A(.t  oi  1990  .uid  the 
Emergency  Planning  (Comniiinitv  i^ii^tit 
to-Know  Act  of  1986.  The  E.O.  requires 
that  contracts  to  be  performed  on  a 
Federal  facility  provide  for  the 
contractor  to  supply  to  the  Federal 
agency  ail  information  the  Federal 
agency  deems  ne<;essary  to  comply  with 
these  r«>porfing  requirements. 

B.  .Annual  Repf    ting  Burden 


I'uh 


porting  burden  tor  this 


((ille(  iioii  (jl  information  is  estimated  to 
average  45  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  ot  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Ri'spondents 
2.r>5U\  responses  per  re'-[)on(ient,  7.6; 
total  annual  responses.  iy..'i()0\ 
jjreparat'on  hours  per  response,  ,7.5;  and 
total  response  burden  hours,  14.500. 

OBTAINING  COPIES  OF  JUSTIFICATIONS: 

Requester  ma\  ohlaui  i  ojnes  ot 
)ustili(  ations  Irom  ttie  (.eneral  Services 
Administration    !  AK  Sim  retanal 
(M\'RS),  Room  41)37.  Washiugtun.  iX. 
20405,  telephone  (202)  501-^755,  Please 
(  ite  FAR  case  92-054B. 
Lruironmentally  Preferable  Products,  m 
all  (:orrespondenc;e. 
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Dated:  lanuary  7,  1997 
Sharon  A.  Kiser, 

FAR  Secretariat. 

IFR  Doc.  97-691  Filed  1-10-97;  8:45  am) 

BiLUNQ  CODE  6820-EP-P 


DEPARTMErfT  OF  DEFENSE 

Office  of  the  Secretary 

Fourth  Annual  National  Security 
Education  Program  (NSEP) 
Institutional  Grants  Competition 

AGENCY:  Department  of  Defense, 
National  Security  Education  Program 
(NSEP). 

ACTION:  Notice 

SUMMARY:  The  NSEP  announces  the 
opening  of  its  Fourth  Annual 
Competition  for  Grants  to  U.S. 
Institutions  of  Higher  Education. 

DATES:  Grants  Solicitations 
(applications)  will  be  available 
beginning  Monday,  February  10.  1997. 
Preliminary  proposals  are  due  Fridav, 
April  18.  1997,  Electronic  submissions 
will  not  be  accepted. 

ADDRESS:  Request  copies  of  the 
solicitations  (applications)  from  .NSEP. 
Institutional  Grants,  Rosslvn  P.O.  Box 
20010.  1101  Wilson  Blvd..  Suite  1210, 
Arlington,  VA  22209-2248,  bv  F.AX  to 
(703)  696-5667,  or  via  INTERNET: 
nsepo@nsep.policy.osd.mil  Also,  after 
February  10.  1996'the  NSEP 
Institutional  Grant  Solicitation  will  be 
available  on  the  NSEP  homepage:  http:/ 
/www.dtic.mil/defenselinL'pubs/nsep 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Edmond  J.  Collier,  Deputy  Director, 
National  Security  Education  Program. 
1101  Wilson  Boulevard.  Suite  1210, 
Arlington,  Virginia  22209-2248;  (703) 
696-1991  Electronic  mail  address: 
coiIier@nsep.policy.osd.mil. 

Dated:  January  7.  1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
[FR  Doc.  97-704  Filed  1-10-97;  8:45  am] 
BILUNQ  CODE  5000  (M  M 


Defense  Science  Board  Task  Force  on 
Underground  Facilities 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Underground  Facilities 
will  meet  in  closed  session  on  January 
22-23.  1997  at  Strategic  Analysis,  Inc., 
Fairfax,  Virginia.  In  order  for  the  Task 
Force  to  obtain  time  sensitive  classified 
briefings,  critical  to  the  understanding 
of  the  issues,  this  meeting  is  scheduled 
on  short  notice. 

The  mission  of  the  Defense  Board  is 
to  advise  the  Secretary  of  Defense 
through  the  Under  Secretary  of  Defense 
for  Acquisition  and  Technology  on 
scientific  and  technii:al  matters  as  they 
affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  address  the  threat  to 
U.S.  interests  posed  b\  the  growth  of 
underground  facilities  in  unfriendly 
nations.  The  Task  Force  should 
investigate  technologies  and  techniques 
to  meet  the  international  security  and 
military  strategy  challenges  posed  by 
these  facilities. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463.  as  amended  (5 
U.S.C.  App  II,  (1994)).  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)  (1)  (1994).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  7,  1997. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  97-705  Filed  1-10-97;  8:45  am] 
BILUNQ  COOE  5000-04-M 


Department  of  the  Army 
Corps  of  Engineers 

Grant  of  Exclusive  License 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
ACTION:  NoUce. 

SUMMARY:  In  accordance  with  37  CFR 
404.7(a)(l)(i),  announcement  is  made  of 
prospective  exclusive  licenses  of  U.S. 
Patent  No.  5,441,362,  entitled  "Concrete 
Armor  Unit  for  Protecting  Coastal  and 


Hydraulic  Stnactures  and  Shorelines," 
and  U.S.  Patent  Apphcation  No.  08/ 
290.721.  entitled  "Concrete  Armor  Unit 
to  Protect  Coastal  and  Hydraulic 
Structures  and  Shorelines." 

DATES:  Written  objections  must  be  filed 
not  later  than  March  14.  1997. 
ADDRESSES:  U.S.  Army  Waterways 
Experiment  Station.  3909  Halls  Ferry 
Road.  Vicksburg.  MS  39180-6199, 
ATTN:  CEWES-OC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Phil  Stewart  (601)  634-4113. 
SUPPLEMENTA-^Y  INFORMATION:  The 
Concrete  Armor  Units  were  invented  by 
Jeffrey  A.  Melby  and  George  F.  Turk 
(Apphcation  No.  128,426:  U.S.  Patent 
No.  5,441,362,  Filed  September  30. 
1993,  Issued  August  15,  1995; 
Apphcation  No.  290,721,  Filed 
November  15.  1995).  Rights  to  the 
United  States  patent  and  the  patent 
application  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army.  The 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army  intends  to 
grant  an  exclusive  license  for  all  fields 
of  use,  in  the  manufacture,  use,  and  sale 
in  the  territories  and  possessions, 
including  territorial  waters  of,  the 
United  States  of  America.  Canada,  and 
the  United  States  of  Mexico  to  Concrete 
Technology  Corporation.  P.O.  Box  1159. 
Tacoma.  WA  98401. 

Pursuant  to  37  CFR  404.7(a)(l)(i),  any 
interested  party  may  file  a  written 
objection  to  this  prospective  exclusive 
license  agreement. 
Gregory  D.  Showaiter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-707  Filed  1-10-97:  8:45  am) 
BILUNQ  COOE  3710-02-M 


Corps  of  Engineers 

Patents  Available  for  Licensing 

AGENCY:  U,S,  Army  Corps  of  Engineers. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army, 
U.S.  Army  Corps  of  Engineers, 
announces  the  general  availability  of 
exclusive,  or  partially  exclusive  licenses 
under  the  following  patents.  Any 
hcense  granted  shall  comply  with  35 
U.S.C.  209  and  37  C.F.R.  Part  404. 


Patent  Nkj. 


Title 


5,472^15 
5.474.837 
5,483.836 
5,483.862 
5.487.31 1 
5,517.465 


Rotating  High  Vacuum  Mercury  Seal  

Laminated  Paper  Glass  Canwuftage  

Device  for  Measuring  Lateral  Deformation  in  Material  Test  Specinnens  

Apparatus  and  Method  for  Homogenizing  Plastic 

Air  Velocity  Averaging  Rotor  

Multiple  Sensor  Fish  Surrogate  for  Acoustic  and  Hydraulc  Data  Colleaion 


Issue  date 


12/05,^5 

12/12/95 

1/16/96 

1/16/96 

1/30/96 

5/14/96 


UMI 


Federal  Register 

'  Vol 

62.  No.  8   /  Monday. 

lanuarv  13, 

1997 

Notices 

1739 

Patent  No. 

Title 

Issue  date 

5,528,142       Resonant  Eddy  Analysis— A  Contactiess,  Inductive  Method  tot  Deriving  Ouantative  informatior,  About  the  Conductivity  6  18  96 
and  Permeability  of  a  Test  Sample 

5,528,935       Stress  and  Velocity  Gauge 6/25/96 

5.531,824       Method  of  Increasing  Density  and  Strength  of  Highly  Siliceous  Cement-Based  Materials 7/2/96 

5,548,115       Probe  Device  for  Detecting  Contaminants  in  Subsurface  Media  8/20/96 


ADDRESSES:  Humphreys  Engineer  Center 
.Supfiort  .Xc  tivity.  Office  of  C'ounsei. 
7  701  Tole^riiph  Road.  Alexandria, 
\'irgiiiia  22.313-;)8B(). 
DATES:  Applications  for  an  exclusive  or 
partially  exclusive  license  may  be 
submitted  at  any  time  from  the  date  of 
this  iioti(X',  However,  no  exclusive  or 
partially  exclusive  license  shall  be 
i^ranted  until  .■Xpril  14,  \W)~ 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L,  Howland  (703)  428-6672  or 
Alease  ).  F^crrv,  (703]  42H-fll(iO, 
SUPPLEMENTARY  INFORMATION:  USF 
5,472.21,T  is  a  seal  which  alhjws  the 
transmission  of  high  vacuum  from  a 
vacuum  pump  to  rotating  mac:hinery 
such  as  a  centrifuge.  The  seal  can 
accommodate  unlimited  rotation  with 
minimal  trictional  resistance. 

USP  ,"1.474.837  is  a  method  and  means 
of  producing  low  cost  camouflage 
materials  whose  phvsicai  and  spectral 
characteristic. s  can  be  adapted  to  the 
camouflage  environment.  Also,  the 
invention  provides  for  construction 
materials  for  shelters  and  deco\s  with 
camouflaging  features  incor[)orated 
therein., 

USP  5.483.83R  is  a  device  which  is 
capable  of  accuratelv  measuring  the 
lateral  response  of  material  specimens 
subjei;fed  to  a  wide  range  of  stresses  and 
strains,  and  which  is  capable  of 
surviving  uncontrolled  specimen 
failures. 

I'SP  5,483,864  is  a  hand  operated 
machine  which  transforms  blocks  of 
ex[)losive  material  into  a  soft, 
homogeneous  sheets  which  can  then  be 
easily  compacted  into  a  molded  charge. 

USP  5.487.311  is  an  improved  device 
for  measuring  the  average  air  flow 
velocity  within  a  conduit  and  providing 
that  data  in  digital  format. 

USP  5,517,465  is  a  devi(.e  which 
emulates  the  sensory  organs  of  a  fish 
and  is  used  to  record  the  environment 
of  areas  that  are  consistently  avoided  b\ 
fish  to  establish  acoustic  parameters  for 
diverting  fish  away  from  artsas  of 
danger, 

USP  5.528,142  provides  a  method  for 
quantifying  the  conductivitv  or 
permeability  of  a  test  sample  throughout 
a  range  of  AC!  frequencies  of  fx'tween 
several  Kilo  Hertz  to  around  100  Mega 
Hertz. 

USP  5.528,935  combines  a  stress 
gauge  and  velocity  gauge  in  a  single 


package.  The  invention  (.an  measure 
both  normal  stress  and  material  velot:it\ 
•It  the  same  lo(  ation  in  a  material  wliich 
assists  in  understanding  material 
behavior  and  the  wave  state  in  the 
material,  in  identifying  the  presence, 
location,  and  type  of  material 
boundaries  near  the  measurement,  and 
in  quantifying  the  energy  in  the  material 
at  the  point  of  the  measurement. 

USP  5.531.824  is  a  method  of 
increasing  tlie  hardness  and 
compressive  strength  of  concrete  and 
other  cement-based  products,  and  also 
decreasing  their  permeahilitv  to  water 
whii:h  would  be  useful  in  such 
applications  as  chemical-resistant  floors 
and  hazardous  waste  storage, 

I  "SP  5,548.1 15  is  a  device  for  iii-situ 
detection  ot  (  ontaminants  such  as 
petroleum  products  in  a  substirtai  »• 
media  such  as  sod.  .Xmong  utlitT  things, 
the  invention  utilizes  source  and 
recei\'er  filtering  to  improvi^  sensitivity, 
and  provides  for  an  active  or  passive 
calibration  source,  separate  from  the 
excitation  source  and  interior,  to 
f)rovide  accurate  calibration  (it  anal\sis 
Htjuipment. 

Applications  for  an  exclusive  or 
partially  exclusive  license  should 
contain  the  information  set  forth  in  37 
C.F.R,  404.8.  Applications  will  fie 
evaluated  utilizing  the  following 
criteria:  (1)  Ability  to  manufacture  and 
market  the  technology;  (2) 
manufacturing  and  marketing 
capability;  (3)  Time  required  to  bring 
technolog\  to  market  and  production 
rate;  (4)  Rovalties;  (5)  Technical 
(  apal)ilities;  and,  (6)  .Small  fkisiness 
status, 

Gregory  D.  Showaller. 
Army  FurltTuI  Ht'^isttT  Liaison  Officer. 
\¥R  Dot    M7-708  F-iled  1-10-97;  8:45  ami 
BILUNG  CODE  J710-S2-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No,  84.031A.  CFDA  No,  84.031G] 

Extension  of  Closing  Date  for  Receipt 
of  Applications  for  Designation  as  an 
Eligible  Institution  for  Fiscal  Year  1997 
for  the  Strengthening  Institutions, 
Hispanic-Serving  Institutions  (HSIs), 
and  Endowment  Challenge  Grant 
Programs 

Qn  .\uvemf)er  2"    I'l'tH.  n  ndtite  was 
published  in  the  Federal  Register  (61 
PR  60264-60265)  that  established 
(dosing  dates  for  transmittal  of 
applications  for  the  F- Y  1997  designation 
of  eligible  institutions  for  the 
Strengthening  Institutions,  HSI,  and 
Endowment  Challenge  grant  programs. 
The  purpose  of  this  notice  is  to  extend 
the  closing  dates  for  transmittal  of 
applications.  This  action  is  taken  as  a 
result  of  the  unavailability  ol 
applications  until  )anuar\  24,  l'*'r. 

The  closing  date  for  early  applications 
is  extended  from  February  13,  1997  to 
F-'ebruary  24,  1997,  F  or  ap[)lications 
submitted  bv  Februarv  24,  1997.  the 
De[)artment  will  notify  th»'  ap()licant  of 
Its  eligibilit\  status  b\  Man  h  31,  1997, 
.•\n\  of  these  appli(;ants  that  believes  it 
failed  to  be  designated  as  an  eligible 
institution  bei;ause  of  errors  in  its 
application  or  insufficient  information 
in  its  waiver  request  may  submit  an 
amended  application  to  the  Department 
no  later  than  April  30,  1997. 

'I'he  tinal  closing  date  for  all  initial 
applications  is  evtended  from  March  13, 
1997  to  March  26.  1997 
FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  i'rograni  Devflopmciit  .Service 
rc-aiii  1.  Institutional  I)«'\elopnit'iit  .nid 
Undergraduate  FAiu(;ation  Ser\  ice,  L'.S. 
Department  of  Edu(;ation.  600 
IndepeiKlt'iii  t-  .\\  t'nii»>,  .S  \V  .  (.Suite  CY— 
81).  I'orti.is  liuiiding),  Washington,  D.C. 
20202-5335,  Telephone:  (20. i  'Hh   H»-)7 
or  708-8839,  Individuals  who  use  d 
tekH;ommuiiications  devu  e  for  the  deaf 
CrDD)  ma\  call  the  [-"ederal  Information 
Relay  Servue  (FIRS)  at  1-^00-87  7-8339 
between  8  a,m.  and  8  pni,,  P^astern  time, 
Monday  through  Frida\ . 

Information  about  the  Department's 
funding  opportunities,  im  iuding  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  (jn 
the  I3epartmenfs  electronic  bulletin 
board  (ED  Board),  telephone  (202)  26L^- 
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99,50;  on  the  Internet  r.()()lier  Server  (at 
gopher:/  gcs, ed.gov):  or  on  the  World 
Wide  Weh  (at  h(tp:'/g(:s. ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register 

Program  .Aufhoritv:  20  l.i.S.C.  1057,  1059c 

■ind  l()(ifiii 

Duted  lanu-irv  "    1497. 
David  A.  I.onganecker, 

.•\s.s'/.s'ijnf  .SrtTf'farv  for  Postsecondary 

Education 

IFK  [)(«    ')--:-  r.  Filed  1-10-97;  8:45  ami 

StLUNG  CODE  4000-01 -P 


Office  of  Postsecondary  Education; 
Federal  Perkins  Loan,  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs 

AGENCY:  Department  ot  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  submit  ,i  re(juest  for  a 
waiver  of  the  allocation  reduction  for 
the  underuse  of  funds  under  the  Federal 
F'erkins  Loan.  P'ederal  Work-Studv 
(FW.S).  or  Federal  Supplemental 
tdu(.ational  Opportunity  Grant  (F'SEOG) 
programs  (known  collectively  as  the 
ampus-based  programs).' 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  submit  a 
written  request  for  a  waiver  of  the 
allocation  rtiduction  being  applied  to  its 
Federal  Perkins  Loan.  FWS.  or  FSEOG 
allocation  for  the  1997-98  award  year 
()uly  1.  1997  through  |une  ,10,  1998) 
because  the  institution  returned  more 
than  10  percent  of  its  allot  at  ion  for  that 
program  for  the  l9M.T-yB  award  year 
llulv  1.  1995  through  June  30, 1996). 
DATE:  ('At)sino  Dntr  for  Submitting  a 
UVj/v  er  Ht'qiit'st  and  (iny  Supporting 
Information  or  Documents.  For  ap 
instituti(jn  that  returned  more  than  10 
percent  of  its  Federal  Ferkins  Loan, 
FW,S,  or  FSFCX,  allocation  for  the  199.5- 
9H  award  vear  to  be  considered  for  a 
waiver  of  the  allocation  reduction  for  its 
1997-98  award  year  allocation,  it  must 
;nail  or  hand-deliver  its  waiver  request 
and  any  supporting  information  or 
do<;iiments  on  or  before  F'ebruary  14, 
1997  The  IXipartment  will  not  accept  a 
waiver  re(juest  submitted  by  facsimile 
transmission.  The  waiver  request  must 
be  submitted  to  the  Institutional 
Financial  Management  Division  at  one 
of  the  aiidrt;sses  indicated  in  the 
lollowmg  set  tmn 

ADDRESSES:  Wtin  f-r  Rfijut^st  nnd  any 
Supporting  Intnrninlii'ii  or  Documents 
lU'livfTi'd  bv  Mini   I'lic  waiver  request 


and  any  supporting  information  or 
documents  delivered  by  mail  must  be 
addressed  to  Ms.  Sandra  Donelson, 
Institutional  Financial  Management 
Division,  U.S.  Department  of  Fducation, 
P.O.  Box  23781,  Washington.  D.C. 
20026-0781.  An  applicant  must  show 
proof  of  mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  U.S. 
Postal  Service  postmark;  (2)  A  legible 
mail  receipt  with  the  date  of  mailing 
stamped  by  the  U.S.  Postal  Service;  (3 1 
A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier;  or  (4) 
Any  other  proof  of  mailing  acceptable  to 
the  Secretary  of  Education. 

If  a  waiver  request  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  A  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service 

An  institution  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 

An  institution  is  encouraged  to  use 
certified  or  at  least  first  class  mail.  An 
institution  that  submits  a  waiver  request 
and  any  supporting  information  or 
documents  after  the  closing  date  will 
not  be  considered  for  a  waiver  of  the 
allocation  reduction  being  applied  to  its 
allocation  under  any  of  the  campus- 
ba.sed  programs  for  award  year  1997-98. 

Waiver  Requests  and  any  Supporting 
Information  or  Documents  Dflivi'ied  by 
Hand:  A  waiver  request  and  any 
supporting  information  or  documents 
delivered  by  hand  must  be  taken  to  Ms. 
Sandra  Donelson,  Campus-Based 
Financial  Operations  Branch, 
Institutional  Financial  Management 
Division,  Accounting  and  Financial 
Management  Service,  Student  Financial 
Assistance  Programs,  U.S.  Department 
of  Education,  Room  4714,  Regional 
Office  Building  3,  7th  and  D  Streets, 
S.W.,  Washington,  D.C.  Hand-delivered 
waiver  requests  will  be  accepted 
between  8:00  a.m.  and  4:30  p  ni. 
(Eastern  time)  daily,  except  Saturdays, 
Sundays,  and  Federal  holidays.  A 
waiver  request  for  the  1997-98  award 
year  that  is  delivered  by  hand  will  not 
be  accepted  after  4:30  p.m.  on  the 
closing  datf 

SUPPLEMENTARY  INFORMATION:  Under 
sections  413D(e)(2).  44Z(e)(2).  iiid 
462(i)(4)  of  the  Higher  Education  Act  of 
1965,  as  amended,  if  an  institution 
returns  more  than  10  percent  of  its 
Federal  Perkins  Loan,  F^WS.  or  FSEOG 
allocation  for  an  award  year,  the 
in.stitution  will  have  its  allocation  for 
the  second  succeeding  award  year  for 
that  program  reduced  by  the  dollar 


amount  returned.  The  Secretary  may 
waive  this  requirement  for  a  specific 
institution  if  the  Secretary  finds  that 
enforcement  of  the  requirement  would 
be  contrary  to  the  interest  of  the  affected 
campus-based  program.  The  institution 
must  provide  a  written  waiver  request 
and  any  supporting  information  or 
documents  by  the  established  February 
14.  1997  closing  date.  The  waiver 
request  niurt  be  signed  by  an 
appropriate  institutional  official  and 
above  the  signature  the  official  must 
include  the  statement:  "I  certify  that  the 
information  the  institution  provided  in 
this  waiver  request  is  true  and  accurate 
to  the  best  of  my  knowledge.  I 
understand  that  the  information  is 
subjei:t  to  audit  and  program  review  by 
representatives  of  the  Secretary  of 
Fducation."  If  the  institution  submits  a 
waiver  request  and  any  supporting 
information  or  documents  after  the 
closing  date,  the  request  will  not  be 
considered. 

Applicable  Hegulations:  The 
following  regulations  apply  to  the 
campus-based  programs: 

(1)  Student  Assistance  General 
Provisions.  A4  CF"R  Part  688. 

(2)  Finieral  Perkins  Loan  Program,  34 
CFR  Part  674. 

(3)  Federal  Work-Study  Program,  34 
CFR  Part  675. 

(4)  Federal  Supplemental  Educational 
Opportiiiiity  Grant  Program,  34  CFR  Part 
676. 

(5)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  Part  BOO. 

(6)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(7)  Governmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Governmentwide  Recjuirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Part  85. 

(8)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  assistance  concerning  the 
waiver  request  or  other  operational 
procedures  of  the  campus-based 
programs,  contact:  Ms.  Sandra 
Donelson.  institutional  Finaiuial 
Management  Division,  U.S.  Department 
of  Education,  P.O.  Box  23781, 
Washington,  D.C.  20026-0781. 
Telephone  (202)  708-9751.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (F'lRS)  at  1- 
800-877-8339  between  8  a.m  and  8 
ri.m..  Eastern  time.  Monday  through 
Friday. 

Authority:  20  I'.S.C.  10«7aa  e(  seq.:  4Z 
I    S.C.  275  i  et  seq  .  and  20  U.S.C.  1070b  et 
seq. 
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(Catalog  otFtHlprnl  Domestic  As.sistanco 
Numhfirs:  84  007  FndfMal  Suppicmcntai 
Educational  Opportuiiitv  (irant  Program. 
H4.o:)3  Fodcrai  Work-.Stuilv  I'rogram;  and 
84.038  F'"c(ii;ral  I'erl^ins  Loan  f'rogram) 

Dated:  January  7.  1997. 
David  A.  Longanecker, 

Assistant  Secretury  for Pnstsfcondarv 
F.riucation. 

|FK  Doc.  47-7, i4  Filed  1-10-97.  845  ami 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP97-1 68-000,  CP97-169- 
000,  CP97-1 77-000,  and  CP97-1 78-000] 

Alliance  Pipeline  LP.;  Notice  of 
Applications 

)anuarv8,  1997. 

Take  notice  that  on  December  24. 
199R,  Alliance  Pipeline  L.P.  (Alliance). 
190  S.  LaSalle  Street,  Suite  3174. 
Chicago.  Illinois  60603-3441,  filed  in 
Docket  Nos.  CP97-1 68-000,  CP97-169- 
000,  CP97-1 77-000.  and  CP97-1 78-000 
applications  pursuant  to  section  7(c) 
and  section  3  of  the  Natural  Gas  .-^ct 
(NGA)  and  parts  284  and  157  of  the 
Commission's  regulations  for:  a 
certificate  of  public  convenience  and 
necessity  pursuant  to  the  Commissions 
optional  certificate  procedures  to 
construct,  own,  operate,  and  maintain 
natural  gas  pipeline  facilities: 
authorization  pursuant  to  section  3  of 
the  NGA  and  a  Presidential  Permit  for 
the  siting,  construction,  operation,  and 
maintenance  of  certain  facilities  for  the 
importation  of  natural  gas;  a  blanket 
certificate  auttiorizing  open-access  firm 
and  interruptible  transportation;  and 
blanket  certific:ate  authorization  to 
engage  in  certain  routine  activities,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

As  part  of  a  coordinated  pipeline 
project  designed  to  transport  1.32,5  Rcf 
per  day  of  natural  gas  from  Alberta/ 
British  Columbia  production  areas  in 
Canada  to  the  midwestern  United 
States.  Alliance  proposes  to  construct 
the  United  States  portion  of  the  pipeline 
facilities.  Upon  acceptance  of  the 
requested  certification.  Alliance  will  be 
a  natural  gas  company  subject  to  the 
Commission's  jurisdiction. 

In  Docket  No.  C:P97-168-000. 
Allianc;e  requests  authorization  to 
construct,  own,  operate,  and  maintain 
886.6  miles  of  36-inch  diameter  pipeline 
originating  at  a  point  of  interi:onnection 
with  the  Canadian  portion  of  the 
coordinated  project  at  the  North  Dakota/ 


Saskatchewan  border  near  Sherwood, 
Renville  County,  Nortii  Dakota.  The 
proposed  pipeline  facilities  would 
extend  through  North  Dakota, 
Minnesota,  and  Iowa  to  a  terminus  in 
Will  County,  Illinois.  Alliance  also 
proposes  to  construct  seven  compressor 
stations  located  in:  M(  Henry  and  Barnes 
C'ounties,  North  Dakota;  Richland. 
Renville,  and  Freeborn  Counties. 
Minnesota;  Delaware  CJountv.  Iowa,  and 
Whiteside  County,  Illinois.  The  project 
(ost  IS  estimated  to  be  about  Si. 3 
(lillion.  Alliance  furttier  requests 
pregranted  abandonment  of  the 
proposed  facilities,  consistent  with 
section  157.103(0  of  the  Conunission's 
regulations. 

In  addition.  .Alliance  states  that  a 
related  gas  processing  plant  is  proposed 
to  be  constructed  and  operated  bv  a 
ruHi-jurisdictional  affiliate.  Aux  Sable 
Liquid  Products  LP,  in  Griuui\  (j)uiU\. 
Illinois. 

Alliance  requests  a  Prelirninar\ 
Determination  on  non-en\  ironniental 
issues  by  May  1.  1997.  and  a  final  order 
granting  certificate  authorit\  on  or 
before  March  1,  1998,  .so  that  the 
proposed  facilities  can  be  placed  in 
service  bv  late  1999. 

In  Docket  No.  CP97-169-0l)0. 
.'\lliance  submitted  an  application 
pursuant  to  section  3  of  the  NCJ.'\,  part 
153  of  the  Commission's  regulations, 
and  Executive  Order  10485,  as  amended 
by  Executive  Order  12038.  aud  the 
Secretary  of  Energy's  Delegation  Order 
No.  0204-112,  for  section  3 
authorization  and  a  Presidential  Permit 
to  construct,  operate,  and  maintain 
certain  facilities  for  the  unportation  of 
natural  gas  to  f)e  located  at  the 
international  border  between  the  United 
States  of  America  and  (Canada  near 
Sherwood.  Renville  ('ouiity.  North 
Dakota. 

In  Docket  No.  C:P97-1 77-000. 
Alliance  requests  a  blanket  certificate 
under  Part  284,  Subpart  G  ot  the 
Commission's  regulations.  Alliance  filed 
a  prn  forma  tariff  that  offers  firm  and 
interruptible  transportation  with 
flexible  delivery  points,  .'\lliance  offers 
two  rate  options  for  firm  transportation, 
negotiated  or  recourse  rates.  Shippers 
who  choose  negotiated  rates  would 
agree  not  to  f:ontest  certain  elements  ol 
the  cost  of  service,  and  Allianc;e  would 
agree  not  to  change  those  elements  for 
the  length  of  the  primary  term  and  an\ 
extension  under  firm  service 
agreements.  Shippers  who  choo.se 
rec;ourse  rates  would  pay  the  rates 
ultimately  approved  bv  the 
Conunission. 

The  Docket  No.  (T'97-1 78-000. 
.Mliance  requests  a  blanket  certificate 
authorizing  construction  operation,  and 


abandcjimient  ol  certain  facilities  under 
Part  157,  Subpart  I"  of  the  Conniiissmn's 
regulations. 

Any  [lerson  desiring  to  In-  tu'ard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
29.  1997,  file  with  the  Federal  Energv 
Regulatory  Coinmissinn.  888  First 
Street.  NE.  Washington.  D.C,  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Cionunissicjii's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Cominission  will  be 
considered  by  it  in  determining  the 
appropriate  adion  to  be  taken  but  will 
not  serve  to  make  the  prote.stanfs  parties 
to  the  proceeding.  Am  })erson  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  acc.ordancf'  with  tlie  Commission's 
Rules. 

Fake  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
hlnergv  Regulatory  (loinnussion  bv 
Sections  3.  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
l)e  held  without  further  notic  e  before  the 
Conunission  or  its  designee  on  this 
application  if  ruj  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conninssiori  on  its  own  review  ol 
ttie  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  inter\ene  is  timel\  filed,  or 
if  the  Commission  on  its  own  motion 
t)elieves  that  a    jrmal  hearing  is 
reijuired,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  [irovuii'il 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Alliani:e  to  appear  or  be 
represented  at  the  hearing. 
I.inwood  A,  Watson,  Jr., 
.^<  f//i^  St'i retiin 

IFR  Drx:.  97-759  Filed  1-10-97;  8:45  ami 
BILUNG  COD£  6717-01 -M 


[Project  No.  137-002-CA] 

Pacific  Gas  and  Electric  Company; 
Notice  Granting  Extension  of  Time 

January  8.  1997. 

On  Dec  emtxT  _'(i.  1996.  the  Notice  of 
.'\\ailabiiit\  n!  Draft  Environmental 
Assessment  (NDEA)  for  the  Mokelumne 
Ri\er  Proiec  t  No   137  was  issued  in  the 
Federal  Register  l\'ol  61  No  249  FR 
68033).  The  NDEA  requested  that  any 
conunents  should  t)e  filed  within  30 
days  from  the  date  of  this  notice.  The 
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Commission  issued  the  NDEA  on 
December  19.  1996,  comments  are  due 
by  January  21,  1997. 

In  a  letter  dated  January  2.  1997, 
Friends  of  the  River,  .\nieric.an 
Whitewater  Affiliation,  California 
Outdoors,  and  Foothill  Conservancv 
(Intervenors)  requested  an  extension  of 
time  to  comment  on  the  DEA  until 
March  19,  1997.  Inter\enors  state  that 
they  received  copies  of  the  DEA 
between  December  31.  1996  and  January 
2,  1997.  providing  just  over  two  weeks 
to  file  comments. 

Further.  Ir.tervenors  state  that 
additional  time  is  needed  to  review  the 
DEA  because:  (1)  many  complex  issues 
were  raised  in  its  comments  on  the 
Notice  Ready  for  Environmental 
.Analysis;  (2J  the  proceeding  began  24 
years  ago  and  the  pertinent  record  is 
voluminous;  and  (3)  recent 
developments  regarding  the  operations 
of  other  facilities  on  the  Mokelumne 
River,  which  rnay  not  be  fully 
considered  in  the  DEA.  but  which  need 
to  be  integrated  into  the  cumulative 
impact  analvsis. 

Because  tJie  pertinent  record  is 
voluminous,  and  because  the  DEA 
wasn't  received  until  the  end  of 
December  1996  or  the  beginning  of 
January  1997.  the  date  to  file  comments 
is  extended  until  February  21,  1997.  If 
you  have  any  questions  about  this 
matter,  please  call  Tom  Dean  at  (202) 
219-2778. 

Linwood  A.  Watson.  ]r., 
Acting  Secrstciry- 

IFR  Doc   97-7f)2  Filed  1-10-97:  8;45  am) 
BILUMO  CODE  6717-01-M 


[Docket  No.  CP97-1 74-000] 

PanEnergy  Field  Services,  Inc.;  Notice 
of  Petition  for  Declaratory  Order 

lanuary  8,  1497, 

Take  notice  that  on  December  30. 
1996,  PanEnergy  Field  Services.  Inc. 
(Field  Services).'  370  Seventeenth 
Street.  Suite  900,  Denver,  Colorado 
80202,  filed  in  Docket  No.  CP97-174- 
000  a  petition  pursuant  to  Section  16  of 
the  Natural  Gas  Act  (NGA)  and  Rule 
207(a)(2)  of  the  Commi.ssion's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.207(a)(2)),  for  the  declaratory  order 
disclaiming  Commission  jurisdiction 
over  certain  facilities  loi;ated  upstream 
of  its  LaGloria  Processing  Plant  in 
Hildago,  Brooks,  and  Jim  Wells 
Counties.  Texas  (South  Texas  Facilities) 


'  Field  Services  is  a  whollv-owned  .subsidiary  of 
PanEnergy  Corp.  and  owns  gathering  and 
processing  assets  in  the  stales  nf  .Mabama. 
Arkansas.  Colorado.  Kansas.  Louisiana.  Mississippi. 
.New  Mexico.  Oklahoma.  Texas  and  Utah. 


to  be  acquired  from  Trunkline  Gas 
Company  (Trunkline),-'  an  affiliate,  and 
the  services  provided  through  them,  all 
as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Field  Services  seeks  a 
declaratory  order  from  the  Commission 
finding  that: 

(1)  Upon  transfer  from  Trunkline  to 
Field  Services,  the  South  Texas 
Facilities  described  in  Section  VI  and 
Attachment  B  to  its  petition,  are 
facilities  used  for  the  gathering  of 
natural  gas  and  therefore  exempt  from 
the  Commission's  jurisdiction  pursuant 
to  Section  1(b)  of  the  NGA; 

(2)  Field  Services  would  not  be  a 
"natural-gas  company"  pursuant  to 
Section  2(6)  of  the  NGA  by  virtue  of  its 
proposed  acquisition,  ownership,  and 
operation  of  the  facilities; 

(3)  The  gathering  services  that  Field 
Services  seeks  to  perform  as  described 
in  Section  VI  and  Attachment  B  to  its 
petition  would  be  exempt  from  the 
Commissions  jurisdiction  under  Section 
1(b)  of  the  NGA;  and 

(4)  Field  Services'  rates  and  charges 
for  gathering  services  would  not  be 
subject  to  the  Commission's  jurisdiction 
pursuant  to  Sections  4  and  5  of  the 
NGA, 

Field  Services  states  that  upon 
transfer  of  the  facilities  from  Trunkline 
to  Field  Services,  Field  Services  would 
provide  gathering  services  on  an  open 
access,  non-discriminatory  basis  and 
would  not  become  an  "affiliated 
marketer"  as  defined  by  the 
Commission  in  its  rules.  Field  Services 
also  states  that  the  South  Texas 
Facilities  would  be  transferred  at  their 
net  book  value. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  January  29, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission  s  Rules 
of  Practice  and  Procedure  (18  CFR 
384.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 


-  Trunkline  has  filed  a  related  abandonment 
application  in  Docket  No  CP97-1 73-000. 


motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

IFR  Doc.  97-761  Filed  1-10-97:  8:45  am] 

BILLING  CODE  6717-431-M 


[Docket  No.  RP97-224-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  8.  1997. 

Take  notice  that  on  January  3,  1997, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  pro  forma  revised 
tariff  sheets  set  forth  on  Appendix  A  to 
the  filing  in  compliance  with  the 
Commission's  Order  No.  587  to  become 
effective  June  1.  1997. 

On  July  17.  1996,  the  Commission 
issued  Order  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 
Commission's  regulations  governing 
interstate  natural  gas  pipelines  to 
require  such  pipelines  to  follow  certain 
standardized  business  practices  issued 
by  the  Gas  Industn,-  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  said  Order  (18  CFR  284.10(b)).  The 
standards  govern  certain  aspects  of  the 
following  practices  of  natural  gas 
pipelines:  nominations,  allocations, 
balancing,  measurement,  invoicing,  and 
capacity  release.  The  revisions  shown 
on  the  "Tariff  Sheets  filed  herewith 
reflect  Sea  Robin's  compliance  filing  to 
conform  with  the  GISB  standards.  The 
order  required  Sea  Robin  to  submit  its 
compliance  filing  for  implementation  of 
the  approved  standards  by  June  1,  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  and  protests  must  be  filed  on  or 
before  January  24,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


UMI 
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inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-765  Filed  1-10-97,  8:45  ami 

BILUNG  CODE  671 7-01 -M 


[Docket  No.  CP97-1 72-000] 

Shell  Gas  Pipeline  Company;  Notice  of 
Application  for  a  Blanket  Certificate 

lanuiiry  7.  1997. 

Take  notice  that  on  December  30, 

1996,  Shell  Gas  Pipeline  Clompany 
(SGPC),  200  North  Dairy  Ashford, 
Houston,  Texas  77079.  filed  in  Docket 
No.  CP97-1 72-000  for  a  Blanket 
Certificate  of  Public  Convenience  and 
Necessity  under  Subpart  F  Part  1.57  of 
the  Commission's  Regulations  for  a 
blanket  certificate  of  public  convenience 
and  necessity,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

SGPC  requests  a  157  blanket 
certificate  to  construct  or  acquire  and 
operate  certain  natural  gas  facilities  that 
are  necessary  to  provide  transportation 
under  Section  284.21,^  of  the 
commission's  Regulations.  SGPC  also 
states  that  it  was  granted  a  blanket 
transportation  certificate  bv  order  Lssued 
in  Docket  No.  CP96-1 56-002.  and  had 
rates  accepted  by  the  Commission  in  the 
same  Order.  SGPC  further  states  that  it 
has  no  budget-type  certificates  and  that 
it  will  comply  with  the  terms, 
conditions  and  procedures  specified  in 
Subpart  F  of  Part  157  of  the  Regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  January  14. 

1997.  file  with  the  F'ederal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (IRCFR 
.384.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Conunission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  t)e 
taken  but  will  not  serve  to  make  the 
protestants  [)arties  to  the  proceeding. 
Any  person  wishing  to  become  a  part  v 
to  a  proceeding  or  to  particioate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

LLnwood  A.  Wal.son,  Jr. 

Acting  Secretory. 

|FK  r>)(    97-69!  Fil.'il  1  -10-97:  8:45  ami 

BILUNG  CODE  671 7-01 -M 


[Docket  No.  CP96-1 59-005] 

Shell  Gas  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  8.  1997. 

Take  notice  that  on  December  19. 
1996.  Shell  Gas  Pipeline  Company 
(Shell),  200  North  Dairy  Ashford, 
Houston,  Texas  77079.  tendered  for 
filing  in  Docket  No.  CP96-1 59-005  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  tariff  sheets  set  lorlli 
in  the  Appendix  '  to  the  filing  to 
become  effective  Oc:tober  17,  1996. 

Shell  states  that  the  purpose  of  its 
filing  is  to  comply  with  the  Commission 
order  in  Docket  No.  CP9B-1 59-00,3 
issued  November  29.  1996.  The 
Commission  stated  that  in  the  event 
Shell  adds  new  receipt  and/or  delivery 
points  to  its  system,  Shell  must  file  tariff 
sheets  to  be  consistent  with  Commission 
policy.  Shell  currently  offers  service  ttj 
two  delivery  points:  Venice  Gas  Plant 
ami  T»xas  Eastern  Transmission  Corp.. 
with  service  as  approved  to  Columbia 
Gulf  Transmission  Company 
commencing  in  the  near  future. 
.'Mthough  no  service  has  been  requested 
at  any  other  delivery  point  than  the 
Venice  Gas  Plant,  Shell  states  that  it 
anticipates  such  servic;e  will  be  made  in 
the  future.  Specifically.  Shell  tenders  for 
filing  the  revised  tariff  sheets  which 
contain  the  revisions  to  Section  11.2  of 
the  General  Terms  and  Conditions  and 
are  listed  in  the  Appendix  to  the  filing, 
to  be  made  effective  October  17,  1996, 
concurrent  witli  the  effective  date  of  the 
remainder  of  Shell's  tariff  sheets. 

Any  person  desiring  to  be  heard  or  to 
[)rotest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Plnergy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  18  CF"R 
385.21 1  or  385.214  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
and  protests  nuist  be  on  or  before 
January  21.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  ha 
taken.  t)ut  will  not  .serve  to  make  the 
protestants  parties  to  be  proceeding 
Any  person  wishing  to  bei:onie  a  par1\ 
must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules.  CAipies  of  this  filing  are  on  file 
with  the  Ck)fTUiiission  and  are  available 


for  public  inspection  in  the  Public 
Reference  Room. 
Linwood  A.  Watson,  Jr., 

Actjng  Si'i  relary 

(FK  !)(>(    97-758  Filed  1-10-97;  8:45  ami 

BILUNG  CODE  e717-01-M 


[Docket  No.  PR96-2-000] 

Transok,  Inc.;  Notice  of  Informal 
Settlement  Conference 

lanu.irv  8,  1997. 

Take  notice  that  an  informal 
settlement  conference  in  the  abo\e- 
captioned  proceeding  will  be  held  on 
Mondav.  Jaiiiiarv  13.  1997,  at  10:00  a.m., 
b\  telephone  The  telephone  (onterence 
call  will  be  placed  in  Confereru:e  Room 
No.  82-12,  at  the  office  of  the  Federal 
Energy  Regulators  Commission.  888 
First  Street.  N.E,.  Washington,  D.C 

Parti<  ipation  will  be  limited  to  the 
parties  and  staff.  Interested  parties  who 
wish  tc'  [lartifipate  should  inform 
Patricia  Fludd  at  1202)  208-1)020  or 
Kerr\  Noone  at  (202)  208-0285  bv 
Friday.  January  10,  1997,  before  2:00 
p.m..  EST 

Linwood  A.  Watson.  Jr., 
Ai  ting  iecre/ury 
IFK  Doc.  97-763  Filed  1-10-97;  8:45  ami 

BILUNG  CODE  6717-01-M 


'  .Shells  Appendix  lists  Substiliite  Original  Sheet 
Nu.  81.  Siibslilule  Original  Sheel  Nu.  82.  Sul>slilule 
Original  Sheel  No,  83,  and  Original  Sheel  No.  83A, 


[Docket  No.  CP94-75 1-005] 

Transwestern  Pipeline  Company; 
Notice  of  Amendment  to  Application 

lanuary  7.  1997 

Take  notice  that  on  December  24. 
1496,  Transwestern  Pipeline  (;om[iuiu 
(Transwestern).  Post  Office  Box  1188. 
Houston,  Texas  77251-1 188  filed  an 
amendment  (.Amendment)  to  its  original 
application  in  Docket  .No  (T'94-751- 
000,  as  amended,  which  was  filed 
pursuant  to  Section  7(bJ  of  the  Natural 
Gas  Act  for  an  order  granting  permission 
and  appr()\al  to  abandon  certain 
fac  ilities.  Transwestern  states  that  the 
Amendment  requests  that  the 
Commission  motiify  the  abandonment 
authorization  granted  for  certain  ol  the 
facilities  in  Docket  No.  CP94-75I-00() 
by  the  (".ommission's  July  27.  l')9'i 
Order  Approving  Contested  .Settlement. 
72  FERC  1  61,085.  to  allow  such 
facilities  to  be  transferrtnt  to  noii- 
jurisdictional  third  parties,  all  as  ir.uru 
fully  set  forth  in  the  amendment  which 
is  on  file  with  the  Commission  and  open 
to  public  inspe<:tion. 

Transwestern  states  that  its  original 
application  in  Docket  No.  CP94-751- 
000.  requested  authorization  to  abandon 
(  ertain  compressors,  treater  plants, 
meters,  dehydration  units  and 
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associated  facilities.  According  to 

Transwestern.  it  amended  its 
application  to  set  forth  certain 
corrections  and  to  reflect  the  sale  to 
third  parties  of  certain  of  the  facilities, 
the  determination  that  certain  of  the 
facilities  already  had  been  abandoned, 
and  the  determination  that  gas  was 
flowing  through  certain  wellhead 
facilities. 

Transwestern  proposed  to  abandon 
the  facilities  in  the  original  application 
through  removal  or  abandonment  in 
place  because  such  facilities  were  no 
longer  used  to  useful  in  its  operations, 
or  were  uneconomical  or  otherwise 
unnecessary  for  continued  operation  of 
its  pipeline.  It  is  stated  that  the  order 
authorized  abandonment  of  such 
facilities  subje<;t  to  Transwestern's 
compliance  with  certain  environmental 
conditions  set  forth  in  Appendix  U  to 
the  order. 

Transwestern  states  that,  currently, 
certain  non-jurisdictional  third  parties 
seek  to  ai;quire  some  of  those  facilities 
for  their  operations.  Aci:ordingly. 
Transwestern  requests  that  the 
Commission  modify  its  order  to  provide 
that  such  facilities  for  which 
abandonment  was  granted  may  be 
transferred  to  third  parties,  and,  in  such 
case.  Transwestern  is  not  required  to 
comply  with  the  environmental 
conditions  of  Appendix  H.  vvhi(  h  would 
apply  if  Transwestern  abandoned  In 
place  or  removed  such  facilities. 
Transwestern  contends  that  such  third 
parties  are  the  same  entities  identified 
in  the  order  as  acquiring  relate'! 
facilities  for  which  abandonment 
authorization  was  granted  in  Docket  No. 
CP95-7f)-O0():  Continental  Natural  Gas 
Inc.  and  GPM  Gas  Corporation 

According  to  Transwestern,  it  would 
be  economically  wasteful  for 
Transwestern  to  undertake  the  burden 
and  expen.se  of  disposing  of  such 
facilities  only  to  have  third  parties 
undertake  the  burden  and  expense  of 
replacing  them.  Transwestern  contends 
that  the  purpose  of  Appendix  U  is  to 
protect  the  environment.  However,  in 
the  case  of  the  facilities  the  third  parties 
wish  to  acquire.  Transwestern  argues 
that  it  would  be  much  more  disruptive 
to  the  environment  to  comply  with 
Appendix  D  and  remove  such  facilities, 
only  to  have  the  third  parties  reinstall 
them,  than  to  simply  convey  the 
facilities  to  the  third  parties  in  the  first 
place. 

Given  that  abandonment  already  has 
been  authorized  for  such  facilities. 
Transwestern  states  that  no  other 
change  to  the  order  is  required  or 
proposed,  in  order  to  allow  the  transfer 
of  such  facilities  rather  than  removal  or 
abandonment  in  place  under  Appendix 


D.  Transwestern  states  that  it  would 
receive  no  additional  payment  as  the 
result  of  its  transfer  of  such  facilities 
and  proposes  that  there  would  be  no 
additional  change  in  the  accounting 
treatment  for  such  facilities  approved  in 
the  July  27,  order.'  Further,  it  is  stated 
that  such  facilities  would  be  subject  to 
the  default  gathering  contract  applicable 
to  the  other  related  facilities  transferred 
to  third  parties  for  which  abandonment 
was  authorized  in  Docket  No.  CP95-70- 
000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  January 
28.  1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D,C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (IH  CFR 
38.5.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CF'R 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


'  Tran.sweslem  states  ttiat.  inasmuch  as  the 
accounting  trealment  for  the  abandoned  assets  is  an 
integral  part  of  the  SettlemenI  rates  and  revenues 
as  approved  in  Docket  No.  RP9,'>-271-000  and  to 
the  extent  deemed  necessary  bv  the  (.ommission. 
Transwestern  requests  waiver  of  the  Commission's 
regulations  in  order  lo  obtain  the  authorization 
requested  herein  with  no  change  in  the  accounting 
IrBalment  approved  in  the  order. 


unnecessary  for  Transwestern  to  appear 
or  be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  97-696  Fiit^ii  1-10-97;  8:45  am] 

BILUNG  CODE  6717-2-M 

[Docket  No.  CP97-1 73-000] 

Truckline  Gas  Company;  Notice  of 
Application 

January  8,  1997. 

Take  notice  that  on  December  30, 
1996.  Trunkline  Gas  Company 
(Trunkline),  P,0,  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP97-173-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
(NGAJ  for  permission  and  approval  to 
abandon  by  transfer  to  PanEnergy  Field 
Services,  Inc.  (Field  Services),  a  wholly- 
owned  subsidiary  of  PanEnergy  Corp, 
under  a  transfer  agreement  dated 
December  20,  1996,  certain  pipeline  and 
measuring  facilities  with  appurtenances, 
located  in  Hidalgo,  Brooks  and  Jim 
Wells  Counties,  Texas,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

By  this  application.  Trunkline  is 
seeking  abandonment  of  approximately 
105  miles  of  various  diameter  pipeline 
(ranging  from  4  inches  to  20  inches), 
measurement  facilities  and 
appurtenances,  referred  to  as  the  South 
Texas  Facilities,  locate  din  Hidalgo, 
Brooks,  and  Jim  Wells  Counties,  Texas. 
The  South  Texas  Facilities  are  located 
upstream  of  Field  Services'  LaGloria 
Processing  Plant  in  Jim  Wells  County, 
Texas,  situated  approximately  80  miles 
south  of  Trunkline's  Beeville 
Compressor  Station  in  Bee  County, 
Texas. 

Trunkline  states  that  the  utilization  of 
its  facilities  is  changing  as  a  result  of 
Order  No.  636  and  the  required 
unbundling  of  its  transportation  and 
gathering  rates  together  with  its 
customers'  elections  to  fjease  purchasing 
natural  gas  from  Trunkline.  Trunkline 
states  that  it  is  proposing  to  transfer  the 
facilities  to  Field  Services  for  operation 
on  an  open  access,  non-jurisdictional 
basis.  Trunkline  states  that  Field 
Services  will  assume  all  future 
investment,  operational  and  economic 
responsibilities  for  these  facilities. 

Trunkline  states  that  coincident  with 
this  application  for  abandonment 
authority,  Field  Services  is  filing  a 
Petition  for  Declaratory  Order '  seeking 
an  affirmative  declaration  that  the 


'  Field  Services  has  filed  a  related  petition  for 
declaratory  order  in  [locket  No.  CP97-1 74-000. 


1  '7  A  a 


.1      D. 


.:<,>»_      /     \7«1       CT       M«       o      /     \A i I 
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facilities  behind  the  LaGloria  Processing 
Plant  and  their  subsequent  ownership 
and  operation  by  Field  Services  are 
gathering  and  thus  exempt  from  NGA 
jurisdiction  under  Section  1(b)  of  the 
NGA. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Januarv 
29,  1997,  file  with  the  Federal  Energy  " 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regula(t»r\'  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity,  if  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary'  for  Trunkline  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
(FR  Doc.  97-760  Filed  1-10-97;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP96-1 29-000] 

Trunkline  Gas  Company;  Notice  of 
Informal  Settlement  Conference 

January  8.  1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  January  15, 
1997  at  10;00  a.m.  at  the  offices  of  the 
Federal  Energy  Regulatorv'  Commission. 


888  First  Street,  N.E.,  Washington,  D.C, 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385. 162(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Loma  J.  Hadlock  (202)  208-0737. 
Linwood  A.  Watson.  )r.. 
Acting  Secretary-. 
[FR  Doc  97-764  Filed  1-10-97;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  ER96-3092-000] 

United  American  Energy  Corp.;  Notice 
of  Issuance  of  Order 

|anuar\'  7.  1997. 

United  American  Energy  Corp. 
(United  Energy)  submitted  for  filing  a 
rate  schedule  under  which  United 
Energy  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  United  Energy  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  United  Energy 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  24 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  United 
Energy. 

On  January'  3.  1997.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  United  Energy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  United  Energy  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
endorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 


necessary  or  appropriate  for  such 
purposes. 

The  Ccmmission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  United  Energy's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  inten-ene 
or  protests,  as  set  forth  above,  is 
Februan,-  3.  1997. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Referenc;e  Branch,  888  First  Street  .NE  . 
Washington.  DC  20426, 
Linwood  A.  Watson  Jr., 
Acting  Secretary. 
IFR  Do<    9--694  Filed  1-10-97;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  ER97-445-000] 

Washington  Water  Power  Company; 
Notice  of  Filing 

Ianuar>'  7.  1997. 

Take  notice  that  on  December  10, 
1996.  Washington  Water  Power 
Company  tendered  for  filing  a 
Certificate  of  Concurrence  in  the  above- 
referenced  docket. 

.\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulaton-  Commission.  888 
First  Street.  N.E. .Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385  214)  All  such  motions 
or  protests  should  be  filed  on  or  before 
lanuary  24,  1997  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 

LinMood  A.  Watson.  Jr.. 
Acting  Secretary. 
IFR  D<x:  97-695  Filed  1-10-97:  8:45  am] 

BILUNG  COOE  6717-01-M 


Pocket  No.  EG97-24-000,  et  aL] 

Petroelectrica  de  Panama  LDC,  et  al.; 
Electric  f^te  and  Corporate  Regulation 
Filings 

January  7,  1997 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


FpHpral    Rpoictor    /    Unl      fi9      \]r 
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1.  Petroelectrica  de  Panama  LDC 

IDfx.ket  Ml).  E(;'»7-.M-()()()| 

C3n  Deceiiiher  IT ,  l')9fi.  Petroelectrica 
de  Panama  l.DC  ('PEP"),  with  its 
address  c/o  KRi  Services,  Inc. 
International.  2,5.^  Main  Street,  Suite 
500.  Hartford.  CT  OfilOR.  filed  with  the 
Federal  Knergy  Rejjnlatory  Commi.ssion 
("FERC"  or  the  "Connnission")  an 
application  for  deterniination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  .Uj5  oflhe  Cloimnission's 
Regulations. 

PFP  is  a  Cavman  Island  company  that 
will  he  engaged  diriH.tlv  and  exclusively 
in  die  business  of  owning  or  operating, 
or  both  owning  and  operating,  all  or  part 
of  one  or  more  eligible  facilities  to  be 
located  in  Panama    The  eligible  facilities 
will  consist  of  an  approximately  .53  MVV 
diesel-fired  electric  generation  project 
and  related  interconnection  facilities. 
The  output  of  the  eligible  facilities  will 
be  sold  at  wholesale 

doiniufnt  dntt':  Januarv  lA.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  uill  limit  its  consideration 
of  comments  to  those  that  concern  the 
ade(]ua(,v  or  accuracv  of  the  application 

2.  Quezon  Power  (Philippines).  Limited 
Co. 

I  Docket  No.  t:(;')7-^;,5-00()| 

On  December  27.  1996,  Quezon  Power 
(Philippines).  Limited  Co.  C'Quezon'") 
ri\ed  with  the  Federal  Fnergv  Regulatory 
Commission  ("Connnission")  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  .165  of  the  Connnission  s 
Regulations.  Quezon  states  that  its  sole 
business  purpose  is  to  own  a  generation 
facility  and  associated  transnnssion 
facilities  ("the  Facility ')  to  be  located  in 
the  Quezon  Province  in  the  Republic  of 
the  Philippines.  Quezon  states  that  the 
Facility  is  an  "eligible  facility"  under 
PUHCA  and  that  Quezon  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  an  eligible  facility 
and  selling  electrn  energy  at  wholesale. 
Quezon  therefore  concludes  that  it 
qualifies  as  an  EVVG. 

Comment  date:  January  24,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice    The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Ogden  Philippines  Operating,  Inc. 

|l>H:ket  No.  E(J97 -26-000 1 

On  December  27.  ]99fi.  Ogden 
Philippines  Operating,  Inc.  ("Ogden 
POI")  filed  with  the  Federal  Energy 
Regulatory  Commission 
("Commission")  an  application  for 


determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  .'^65  of 
the  Connnission's  Regulations.  Ogden 
POI  states  that  its  sole  business  purpose 
is  to  operate  a  generation  facility  and 
associated  transmission  facilities  ("the 
Facility")  to  be  located  in  the  Quezon 
Province  in  the  Republic  of  the 
Philippines.  Ogden  POI  states  that  the 
Facility  is  an  "eligible  facility"  under 
PUHCA  and  that  Ogden  POI  will  be 
engaged  directly  and  exclusively  in  the 
business  of  operating  an  eligible  facility 
and,  through  the  agency  relationship 
imputed  for  purposes  of  EVVG  .status 
from  Ogden  POI's  Operation  and 
Maintenance  Agreement  with  the  owner 
of  the  Facility,  in  selling  elec:tric  energy 
at  v^holesale.  Ogden  POI  therefore 
concludes  that  it  qualifies  as  an  EVVG. 
Comment  date:  January  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  National  Gas  &  Electric  L.P.. 
Heartland  Fnergv  Services  Inc., 
PanEnergy  Power  Services,  Inc.,  and 
Industrial  (ias  &  Electric  Services 

IDot.ket  No.  LiK'JO- 168-029.  Docket  No. 
ER94-108-010,  Docket  No.  ER95-7-012,  aud 
Docket  No.  ER95-257-n08  (not 
consolidated)  I 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commissioi   s  Public 
Reference  Room: 

On  December  9,  1996,  National  Gas  & 
Electric  L.P.  filed  certain  information  as 
required  by  the  Commission's  order 
dated  March  20,  1990,  in  Docket  No. 
ER90-168-<J00. 

On  December  1,3,  1996.  Heartland 
Energy  Services  Inc.  filed  certain 
information  as  required  by  the 
Commission's  order  dated  August  9, 
1994,  in  Docket  No.  ER94- 108-000. 

On  December  4,  1996.  PanEnergy 
Power  Servir;es,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  order  dated  December  16, 

1994,  in  Do<;ket  No.  FR95-7-O00, 

On  De<;ember  17,  1996.  Industrial  Gas 
&  Electric  Services,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  order  dated  February  1, 

1995,  in  Docket  No  ER9,S-257-000. 

5.  American  Energy  Service  Corp. 

IDocket  No.  ER96-3091-000! 
Take  notice  that  on  December  13. 

1996,  American  Energy  Servic:e  Corp. 
tendered  for  filing  a  Notice  of 
Withdrawal  of  Application  for  Power 
Marketing  Status. 


Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Washington  Water  Power  Company 

IDocket  Nn.  ER96-:)152-00?)| 
Take  notice  that  on  December  18, 

1996,  Washington  Water  Power 

(Company  tendered  for  an  amendment  in 

the  above-referenced  docket. 

Comment  dote:  January  21,  1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

7.  Wisconsin  Electric  Power  Company 

(Docket  No.  n:R97-9()2-()00l 

Take  notice  that  on  December  23, 
1996,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  an  Fdectric  Servii:e  Agreement 
and  a  Non-Firm  Transmission  Service 
Agreement  between  itself  and  t]oral 
Power,  L.L.C.  The  Electric  Service 
Agreement  provides  for  service  under 
Wisconsin  Electric's  Coordination  Sales 
Tariff.  The  Transmission  Service 
Agreement  allows  Cora!  power,  L.L.C.  to 
receive  non-firm  transmission  service 
under  Wisconsin  Electric's  FFiRC 
Electric  Tariff,  Original  Volume  No.  7. 

Wisconsin  Elecfi-ic  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Coral  Power,  L.L.C,  the 
Public  Service  Commission  of 
Wi.sconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  January  22.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Great  Bay  Power  Corporation 

(Docket  No.  EK97-903-000| 

Take  notice  that  on  December  23, 
1996,  Great  Bay  Power  Corporation 
(Great  Bay),  tendered  for  filing  a  service 
agreement  between  CNG  Power  Services 
(Corporation  and  Great  Bay  for  service 
under  Great  Bay's  revised  Tariff  for 
Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  May  17,  1996,  inDocket  No.  ER96- 
726-000.  The  revised  form  of  service 
agreement  is  proposed  to  be  effec;tive 
December  17,  1996. 

Comment  date:  January  22,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pacific  Gas  and  Electric  Company 

IDocket  No.  ER97-905-OO0I 

Take  notice  that  on  December  23, 
1996,  Pacific  Gas  and  Elec.tric  Company 
(PG&E),  tendered  for  filing,  both  for 
itself  and  on  behalf  of  Southern 
California  EdLson  (SCE)  and  San  Diego 
Gas  &  Electric  Company  (SDG&E)  a 
request  for  termination  of  the  California 


UMI 
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Power  Pool  Agreement  between  PG&E, 
SDG&E  and  SCE,  originally  dated  July 
20.  1964  (Pool  Agreement).  The  Pool" 
Agreement  was  initially  accepted  by  the 
Commission  by  letter  dated  August  16, 
1965  and  designated  as  PG&E  Rate 
Schedule  FPC  No.  27.  SDG&E  Rate 
Schedule  FPC  No.  13  and  SCE  Rate 
Schedule  FPC  No.  24. 

The  Pool  Agreement  provides  for 
coordination  and  interchange 
arrangements  for  power  pooling 
transactions  including  the  sale  and 
exchange  of  electric  capacity  and  energy 
between  the  parties. 

Copies  of  this  filing  have  been  served 
upon  and  SCE.  SDG&E  and  the 
California  Public  Utilities  Commission. 

Comment  date:  January  22,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  American  Electric  Power  Service 
Corporation 


[Dorket  No.  EK97-906-OO0I 

Take  notice  that  on  December  23, 
1996,  American  Electric  Service 
Corporation  (AEPSC).  submitted  for 
filing  with  the  Commission,  an 
Amendment  to  the  AEP  Companies' 
Power  Sales  Tariff,  proposing  minor 
corrections  and  clarifications,  some  of 
which  are  made  at  the  request  of  the 
Commission's  Staff,  The  Power  Sales 
Tariff  has  previously  been  accepted  and 
designated  as  AEP  Companies'  FERC 
Electric  Tariff  First  Revised  Volume  No. 
2. 

A  copy  of  the  filing  was  served  upon 
all  customers  and  affected  State  Utility 
Regulatory  Commissions. 

Comment  date:  January  22.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  American  Electric  Power  Service 
Corporation 

IDockot  No.  ER97-907-O001 

Take  notice  that  on  December  23, 
1996.  the  .American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing  executed  service  agreements 
with  numerous  parties,  under  the  AEP 
Companies'  Power  Sales  Tariff.  The 
Power  Sales  Tariff  was  accepted  for 
filing  effective  October  1,  1995.  and,  has 
been  designated  AEP  Companies  FERC 
Electric  Tariff  First  Revised  Volume  No. 
2. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan.  Ohio.  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  January  22,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Central  Vermont  Public  Service 
Corporation 

IDockPt  No.  ER97-908-0001 

Take  notice  that  on  December  23. 
1996.  Central  Vermont  Public  Ser\icp 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreements  with 
Central  Vermont  Public  Service 
Corporation.  Power  Supply  and 
Baltimore  Gas  &  Electric  Company  in 
the  above-mentioned  dockets.  The  tariff 
provides  for  the  sale  by  Central  Vermont 
of  transmission  services  pursuant  to  the 
Company's  FERC  Transmi.ssion  Tariff 
No.  6. 

Central  Vennont  requests  the 
Commission  to  waive  its  notice  of  filing 
requirement  to  permit  the  amendment 
to  become  effective  according  to  its 
terms.  In  support  of  its  requests  Central 
Vermont  states  that  allowing  the  Service 
.Agreement  to  become  effective  as 
provided  will  enable  the  Company  and 
its  customers  to  achieve  mutual 
benefits. 

Comment  date:  January  22.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notic;e. 

1 3.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER97-909-O0OI 

Take  notice  that  on  December  23, 
1996,  Delmarvii  Power  &  Light  Compan\ 
(Delmarva).  tendered  for  filing  the 
above-captioned  docket  an  amendment 
to  its  Market  Rate  Sales  TarifL  FERC 
Electric  Tariff,  Original  Volume  No.  14. 
Delmarva  seeks  waiver  of  notice  to 
permit  this  amendment  to  take  effect  as 
of  December  31.  1996. 

Comment  dofe;  January  22.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Delmarva  Power  &  Light  Company 

IDocket  No.  ER97-'nO-(X)n| 

Take  notice  that  on  December  24. 
1996,  Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  Duke/ 
Louis  Dreyfus  pursuant  to  Delmarva's 
open  access  transmission  tariff 

Delmarva  states  that  a  copy  of  the 
filing  was  provided  to  Duke/Louis 
Dreyfus. 

Comment  date:  January  22.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Delmarva  Power  &  Light  Company 

IDocket  No.  ER97-911-0(M)i 

Take  notice  that  on  December  24. 
1996.  Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  tor  filing  a  service 
agreement  providmg  lor  firm  point-to- 
point  transmission  service  to  the  City  of 


Dover  pursuant  to  Delmarva's  open 
access  transmission  tariff. 

Delmarva  states  that  copies  of  the 
filing  were  pjrovided  to  the  Cit\  of  Dover 
and  its  agent.  Duke/Louis  Dreyfus. 

Conunent  date  Janiiarv  22.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Delmarva  Power  &  Li|^l  Company 

IDocket  No.  ER97-9 12-000! 

Take  notice  that  on  D<n.eniber  24. 
1996.  Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  its 
Standard  of  Conduct  Procedures  for 
Open  .Access  Transmission  service  as 
required  by  Commission  Order  No.  889. 

Delmarva  states  that  these  procedures 
will  be  fully  implemented  on  or  before 
lanuary  3,  1997. 

Comment  date:  January  22.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

17.  Connecticut  Yankee  Atomic  Power 
(Company 

|Du(  kel  \(..  ER97-yH-000| 

Take  notice  that  on  December  24, 
1996.  Connecticut  Yankee  Atomic 
Power  Company  (Connecticut  Yankee), 
tendered  for  tiling,  pursuant  to  <?  205  of 
the  Federal  Power  Act  and  35.13  of  tht- 
Commission's  Regulations,  an 
amendment  to  thf^  power  contracts  for 
the  sale  of  electricit)  for  resale  to  ten 
New  England  utilities.  Connecticut 
'I  ankee  states  that  the  amendment  is 
designed  to  clarif\  the  obligations  of  the 
pun:hasing  utilities  following  the 
decision  to  cease  poyver  production  at 
Connecticut  Yankee's  nuclear 
generating  plant  Connectii  ut  Yankee's 
filing  also  includes  ad|ustments  to 
amounts  being  amortized  for  unhurned 
nuclear  fuel,  materials  and  supplies  and 
a  revised  sc  hedule  of  decommissioning 
charges,  based  on  a  new  studv  of 
decommissioning  costs. 

Connecticut  Yankee  states  that, 
although  the  dei  ommissioning  charges 
would  increase  b\  approximate!)  $10.9 
million  annually,  the  overall  rate  change 
proposed  would  result  in  a  decrease  of 
approximately  $.54  7  million  for  1997, 
measured  against  the  results  of  calendar 
1995  which  is  Period  I. 

Connecticut  Yankee  states  that  copies 
of  its  filing  have  Ikhhi  provideti  to  its 
M  holesale  (.ustomers  and  to  state 
regulatory  commissions  in  Connecticut, 
Vermont,  New  Hampshire, 
Massachu.setts,  Maine  and  Rhode  Island. 

Comment  date  lanuary  22.  1997,  in 
accordance  with  Standard  Paragraph  t 
at  the  end  of  this  notice. 
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18.  Northeast  Utilities  Service  (iompany 

iDiH  ket  No.  ER97-914-00()| 

Take  notice  that  on  DecenibtM-  24, 
Hi9fi.  Northeast  I'tiliti^s  Service 
Cionipanv  (NL!SC"0).  feiuiered  for  filing, 
a  Service  A^^reenient  to  provide  Non- 
Firm  Point-to-Point  Transmission 
Service  to  Electric  (Clearinghouse,  Inc. 
under  the  NL!  System  (Companies'  Open 
.Access  Transmission  Servin'  Tariff  No. 
H. 

NT  'SCX)  states  tliat  a  copy  of  this  filing 
tias  t)een  mailed  to  Electric 
Clearinghouse,  hic. 

NUSCO  requests  that  the  Service 
.■\greement  become  effective  January  3, 
199". 

Comment  dntr:  [anuarv  22.  1997,  in 
accordani  e  with  Standard  Paragraph  E 
at  the  eiui  of  ttiis  notice. 

19.  Florida  Power  CCorporation 

(Docket  No  I':Knr-')i,5-o<io| 

Take  notice  that  on  Decemher  24, 
1996.  Florida  Power  Corporation 
(Florida  Power),  tendered  for  filing  a 
service  agreement  providing  for  non- 
firm  point-to-point  service  to  Central 
Power  &  lame.  Inc.,  pursuant  to  its  open 
at.cess  transmission  tariff  (the  T-6 
Tariffl  Florida  Power  requests  that  the 
Commission  waive  its  notice  of  filing 
requirenu'tits  and  allow  the  agreement 
to  bet ome  effective  on  December  24, 
1996. 

Comment  dattr  [anuarv  22,  1997,  in 
accordanct!  with  Standard  Paragraph  E 
.It  (tie  eiui  of  this  notice. 

20.  Jersey  Central  Power  &  light 
(Companv,  Metropolitan  Fdison 
Company,  and  Penn.sylvania  Klectric 
(Company 

:l>)(  ki't  \o,  l-:K97-9ifi-(MK)I 

lake  notice  that  on  December  24. 
199R.  GPU  Service,  Inc.  (GPUJ.  on 
behalf  of  Jersev  Central  Power  &  Light 
t;om()an\.  Metropolitan  Kilison 
(Company  and  Pennsylvania  Electric 
(;om()anv  (CPU  Energy],  filed  an 
executed  Service  Agreement  between 
(iPC  and  Virginia  Electric,  and  Power 
Compaiu  (V'EPC(J),  This  .Service 
Agreement  specifies  that  VEPCO  has 
agreed  to  the  rates,  terms  and  conditions 
of  CPU  Energy's  (Operating  (Capacity 
and/or  Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FER(C  Electric  tariff. 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  bv  the*  Commission  by 
letter  order  issueci  on  February  10,  1995 
in  Jersey  Central  Power  &■  Light  Co.. 
Metropolitan  Edison  Co  and 
Pennsylvania  Electric  Co.,  Docket  No. 
KK95-27f,-n()()  and  allows  (CPU  and 
VEP(CC3  to  enter  into  separately 
scheduled  transactions  under  which 
(CPl'  Energy  will  make  available  for  sale, 


surplus  operating  capacity  and/or 
energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown. 

GPU  has  served  copies  of  the  tiling  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  January  22.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

21.  Jersey  Central  Power  &  I  ight 
Company,  Metropolitan  Edison 
(Company,  and  Pennsylvania  Electric 
CCompany 

[Docket  No.  ER97-917-O00I 

Take  notice  that  on  December  24, 
1996,  GPU  Service,  Inc.  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Eight 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (GPU  Energy),  filed  an 
executed  Service  Agreement  between 
GPU  and  Illinova  Power  Marketing.  Inc. 
(IPM).  dated  December  20,  1996.  This 
Service  Agreement  specifies  that  IPM 
has  agreed  to  the  rates,  terms  and 
conditions  of  GPU  Energy's  Operating 
Capacity  and/or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  !. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10,  1995  in  Jersey  Central 
Power  &■  Light  Co.,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co.. 
Docket  No.  ER'95-276-<)00  and  allows 
GPU  and  IPM  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  operating  capacity  and/or 
energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  datr 
of  December  20,  1996  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  January  22,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Southern  Company  Services,  Inc. 
(Docket  No.  ER97-9 18-0001 

Take  notice  that  on  December  24, 
1996,  Southern  Company  Services,  Inc. 
(SCS),  acting  on  behalf  of  Alabama 
Power  Company,  Cieorgia  Power 
Company,  Gulf  Power  (Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 


(collectively  referred  to  as  Southern 
Companies)  filed  one  (1)  service 
agreementhetween  ,SCS,  as  agent  for 
Southern  Companies,  and  Southern 
Wholesale  Energy,  a  department  of  SCS, 
as  agent  for  Southern  Companies  for 
non-firm  point-to-point  transmission 
service  under  Part  11  of  the  Open  Access 
transmission  Tariff  of  Southern 
Companies. 

(Joninient  date:  [aniiary  22,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  th's  notice. 

23.  The  Toledo  Edison  Company 

IDocket  No.  EK97~<)  19-000 1 

Take  notice  that  on  December  24, 
199B,  The  Toledo  Edison  Conifiany  (TE), 
tendered  for  filing  with  the  Federal 
Entirgv  Regulatory  (Commission 
agreements  between  TE  and  Baltimore 
Gas  &  Electric  Co.;  Northern  Indiana 
Public  Service  Co.;  Niagara  Mohawk 
Power  (Corp.:  WPS  PCnergy  Servi(  es,  Iik  .; 
Rainbow  Energy  Marketing  Corp.; 
Midcon  Power  Services  Corp.;  and  .WP 
Energy,  Inc.. 

TE  requests  that  the  agreements  be 
allowed  to  become  effective  on 
December  30,  1996. 

Comment  r/(/^j,  January  22.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  The  Cleveland  Electric  Illuminating 
Company 

[Docket  No.  E:R97-920-0{)()| 

Take  notice  that  on  December  24. 
199f>.  The  (Cleveland  Electrii 
Illuminating  Company  (CCEI).  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  (Commission  agreements 
between  CEI  and  Baltimore  Cras  & 
EClectric  Co.;  Northern  Indiana  Public 
Service  Co.;  Niagara  Mohawk  Power 
Corf).;  WP.S  FCnergy  Services,  Inc.; 
Rainbow  Energy  Marketing  Corp.: 
Midcon  Power  .Services  (Corp.;  and  AYP 
Energy,  Inc. 

(CEI  requests  that  the  agreements  be 
allowed  to  become  effective  on 
December  ;U),  1996. 

Comment  date:  January  22,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

25.  Western  Resources,  Inc. 

IDocket  No.  I;K97-921-00U1 

Take  notice  that  on  December  24, 
1996,  Western  Resources,  Inc.,  tendered 
for  filing,  a  notice  of  cancellation  of 
Service  Schedule  C — FCconomy  Energy 
Service,  to  Western  Sources'  Rate 
.Schedule  FPC  No.  6,  Electrii 
Interconnc'ction  (Contract  between  The 
Kansas  Gas  and  Electric  Company 
(K(iE).  and  Western  Resoun.es,  hit:, 
(formerly  The  Kansas  Power  and  Ligb.t 
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Company).  Western  Resources  requests 
that  Service  Schedule  C  be  canceled  as 
of  March  1.  1997. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  KGE  and  the 
Kansas  Corporation  Commission. 

Comment  date:  January  22,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  The  Dayton  Power  and  Light 
Company 

IDockft  No.  ER97-922-OO01 

Take  notice  that  on  December  24, 
199fi.  The  Dayton  Power  and  Light 
Company  (Dayton),  submitted  .service 
agreements  establishing  Wisconsin 
Electric  Power.  LG&E  Power  Marketing, 
Inc.,  Louisville  Gas  &  Electric  Co..  The 
Baltimore  Gas  ik  Electric  Company  as  a 
customer  under  the  terms  of  FJayton's 
Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agrt^ements,  Accordingly, 
Dayton  requests  waiver  of  the 
Cornmi.ssion's  notice  requirements. 
C^opies  of  this  filing  were  served  upon 
Wisconsin  Electric  Power.  LGSiE  Power 
Marketing,  Inc.,  Louisville  Gas  & 
Electric  Co.,  The  Baltimore  Gas  & 
Electric  Company  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  [anuarv  22.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Western  Resources.  Inc. 

I  Docket  No.  ER97-923-0001 

Take  notice  that  on  December  24, 
199fi,  Western  Resources,  hic,  on  behalf 
of  its  wholly  owned  subsidiarv  Kansas 
Gas  and  Electric  Company  (KGE).  is  a 
notice  of  cancellation  of  Service 
Schedule  C — Economy  Energy  Service 
and  Service  Sc:hedule  RE — Replacement 
Energy  Service,  designated  bv  the 
Commission  as  Supplement  Nos.  .1  and 
in  respectively  to  KGEs  Rate  Sc.hedule 
EPC  No.  97. 

Notice  of  the  proposed  cancellation 
has  been  .served  upon  Public  Service 
Company  of  Oklahoma,  the  Oklahoma 
Corporation  Commission,  and  the 
Kansas  Corporation  Commission, 

Comment  date:  lanuary  22,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Consolidated  Edison  Company  of 
.New  York,  Inc. 

(Docket  No  EK')7-924~-()00| 

Take  notice  that  on  December  2fi. 
199fi.  Consolidated  Edison  Company  of 
New  York.  hic.  (Con  fcldison).  tendered 
for  filing  a  .service  agreement  to  provide 
rion-f1rm  transmission  service  pursuant 
to  its  Open  .Ai  i:ess  Transmission  Tariff 
to  Coral  }'ower.  L.L.C   (Coral). 


Con  Edison  states  that  a  copv  of  this 
filing  has  been  served  by  mail  upon 
Coral. 

Comment  date:  January  22,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

29.  Delmarva  Power  &  Light  Company 

[Docket  No,  ER97-92.i-O()0| 

Take  notice  that  on  December  24. 
199fi.  FDelmarva  Power  &  Light 
Company,  tendered  for  filing  a  service 
agreement  to  provide  firm  energy  to  Old 
Dominion  Electric.  Cooperative  for  a 
period  of  one  year  beginning  Ianuar\  1 . 
1997, 

Delmarva  Power  seeks  authorization 
to  provide  service  under  this  service 
agreement  and  pursuant  to  its  EERC 
Electric  Tariff  Volume  No.  14  market- 
based  rate  authorization  allowed  in 
Docket  No,  ER9f.-2,T 71 -()(.)()  and  the 
Clommission's  direc;tion  therein  that  a 
20,5  filing  be  made  prior  to  commencing 
market-based  rate  sales  service  to 
I  ustomers  located  on  the  Delmarva 
peninsula, 

C^opies  of  the  filing  were  served  upon 
the  customer,  the  Delaware  Public 
.Service  Commission,  the  Maryland 
Public  Service  Comnussion  and  the 
Virginia  State  (.Corporation  Commission, 

Comment  date:  January  22,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Richard  B.  Priory 

(Docket  No,  ID-2983-OOOl 

Take  notice  that  on  December  20, 
199B,  Richard  B,  Priory  filed  an 
application  pursuant  to  Section  30.5(b) 
of  the  Federal  Power  Act  to  hold  the 
tollowing  positions: 
Director.  President  and  Chief  Operating 

CJfficer,  Duke  Power  Company 
Director.  NationsBank  Corporation 

Comment  date:  (anuarv  22,  1997,  in 
accordance  with  Standard  F'aragraph  F 
at  the  end  of  this  luitit  e. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
F->deral  Energy  Regulator\  Cxommission. 
H8H  First  Street.  N.E,.  Washington,  D.C. 
2042fi.  in  accordance  with  Rules  211 
and  214  of  the  T'ommission's  Rules  of 
Practice  and  Procedure  (IH  CFR  :iH5.2n 
and  IB  CFR  385,214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
thet;omment  datt^  F'rotests  will  Ix' 
considered  by  the  C'ommission  in 
determining  the  appropriate  action  to  be- 
taken, but  will  not  sery<>  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishitig  to  h.ecome  a  party 
must  file  a  motion  to  inter\ene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection 

Linwood  A.  Watson,  jr.. 

Acting  Secrftarv- 

jFK  Doc  9-'-fi97  Filed  1-10-97.  8  45  ami 
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Sunshine  Act  Meetings 

lANl^AR'*  a   1997. 

THE  FOLLOWING  NOTICE  OF 
.MEETING  IS  PIBLISHED  PURSIANT   • 
TO  SECTION  3(A)  OF  TFFE 
GOVERN.MENT  IN  TFFE  SI'NSFFINE 
ACT  (Pre   L,  NO,  94-409).  ,5  ISC. 
5528: 

AGENCY  HOLDING  MEETING:  FEDERAL 
ENERGY  RF(,I'l.ATOR'i  GO.MMLSSION 

DATE  AND  TIME:  lANLARY  15.  1997 
1(1:00  A.M. 

PLACE:  ROOM  2C  H8H  FIRS  C  SIRFE  I", 
N,E,.  WASFFINGTON,  D.C.  20426 

STATUS:  OI-EN 

MATTERS  TO  BE  CONSIDERED:  .AGENDA 

•  Note-  ri'L.M.S  Ll.sT!:!)  OS  TflE  AGENDA 
MAY  BE  DELETED  \ViTH(  )1  T  Fl  'RTHER 
NfvnCE 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
LOIS  D.  CASFIEI.L.  SECRETARY. 
FELEPFFONE  (202)  208-040(1   I-T)K  A 
RFC;ORF)ING  LISTING  ITEMS 
S  IRICKFN  FRO.M  OR  ADDED  TO  TFFE 
MEETING.  GALL  (202)  208-1627, 

THIS  IS  A  LIST  OF  MA  FTERS  TO  BE 
CONSIDFRFF)  BY  THE  COMMISSION, 
IT  DOES  NOT  INCLUDE  A  LIS  IING  OF 
ALL  PAPERS  RELEVANT  TO  TFFE 
ITEMS  ON  THF  AC.LNDA:  HOWEVER, 
ALL  PUBLIC  1K)(  1  MFNTS  MA'i  BE 
EXAMINFU  1\  I  HF  RFFFRFLNCE  AND 
INFORMATION  (.ENTER 

CONSENT  ACJEND.'K— HYDRO  665TH 
MEETING— I.ANIARV  15.  1997.  REGULAR 
MEETING  (10:00  .AM.) 

CAH-1 

D(X:KET»  ('-2:U5.  005.  SOUTH 
CAROLINA  ELECTRIC  &  GAS 
COMPANY 
rAH-2. 

D{X:KET#  P-2381.  037,  PAaFICOKP 
(,AH-,i. 

D(X:KET#  P-2583.  005.  R(X;HE.STER  GAS 
ANDELE(TRl("("UR!'f)R-\T10N 
CAH^. 

OMITTED 
C.AH-5 

D(X:Kn.-  !'   9222,005,  \I.-\C,-\RA 

MCIHAWK  K)WERG()RfH)R,AT10N 
(  )1'HF:R«,^  l'-9222,  007.  NIACiARA 
MOHAW  K  POWER  CORlt  IKATION 
(AH  -ti 

DOCkrU  1'    KlHl  (   OJti   (.l"I>  OF 

,si  MMEKSMi.M,  ^v^,,'^■;  mrcjinia 

(,Aft    7, 

lk.x:ket#  n-2.  uuo.  sego.nu  rli'ort  icj 
congre.ss  on  appropriate- 
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NESS  OF  COVEK.NMENT  DAM  ANNUAL 

CHAKCES.  ET  AL. 
CAH-S 

[XK:KET»  l'-214y  059,  I'tiBI.ICI'TII  ITV 

DISTRK.TNO   1  OF  DOl  (iLAS 

COl'NTY.  WASHINGTON 

CONSENT  AGENDA— ELECTRIC 

CAE-l 

D(X:KET»  ER46-  ill!.  ()(K). 

commonweal!  h  edison  company 
(;ae-2 

DCX:KET#  EK97-b(Hi.  (XK).  FLORIDA 

COWER  CCJRPORATION 
OTHEK#S  ER97-515   (M)0,  FLORIDA 

POWER  CDRPORATION 
ER97-5I6.  (XX),  FLORIDA  POWER 
CORPORATION 
CAE-3. 

D(X;KET#  ER97-556.  000.  BRITISH 
COLl  MBIA  POWER  EXCHANGE 
CORPORATION 
OTHER#S  EL95-62,  (XK).  BRITISH 

COLUMBIA  POWER  ex(:ha\(;e 

CORPORATION 
CAE-4 

OMITTED 
C^E-5 

D(x;Kfrr»  EC9t>-i3.  ooo,  ies  i  tilities. 

INC  .  INTERSTATE  POWER  i  :OMPAN> 

AND  WISCONSIN  K)WER  &  LIGHT 

COMPANY,  ET  AL 
0THER#S  ER96-12Jfi.  000.  IES  I  TILITIES, 

INC  .  INTERSTATE  POWER  COMPANY 

AND  WISCONSIN  I'OWER  A  LIGHT 

C;OMPANY.  ET  AL 
ER96- 2.560.  0(X),  IES  I  TILITIES.  INC 

INTER.STATE  POWER  COMPANY  AND 

WISCONSINW'OWER  ^^  LKiHT 

COMPANY  ET  AL 
OA96-133   (XX).  INTER.STATE  ENERGY 

CORPORATION 

CONSENT  AGENDA— (iAS  AND  OIL 

CA(^-r 

D(X;KET»  PR97-2.  0(X).  TECO  PIPELINE 
COMPANY 
CA(;-2 

DCKIKETI  RP9<i-)11.  001    NATIONAL 
FCELGASSCPPLV  CORPORA  LION 
OTHER»S  RP96-33.3.  OOO. 
NATIONAL  FUEL  GAS  SUPPLY 
CORPORATION 
CA(^-:i 

D(X;KET»  RP9b-3hh  (K)2   FLORIDA  GAS 
IRANS.MLSSION  CO.MPANY 
CA(;-4 

OMITTED 
CA(;-5 

OMITTED 
CA(^-« 

DCX;KET»  RP96-:J37.  001.  PACIFIC  GAS 
TRAN.SMISSION  CiOMPANY 
CA(;-7 

D(X:KET«  R  1*9 7   14.5  (K)(i  \  IKING  GAS 
TRANSMISSION  COMPANY 
CA(;-H 

OMITTED 
CA(,"9 

[xx;kf:t»  rp9  1-143. 037 

C;AS  TRANSMISSION 
PARTNER.SHIP 

f:A(;-io 

IXK:KET»  RP9*S-H!  !.'!   AL 001, 
CARNEGIE  INTEK.SrATL  PIPELINE 
COMPANY 

CA(;-n. 


(;REAT  LAKES 

iMiTT:n 


DOCKET*  RP97-14,  001    MIDWE.STERN 
GAS  TRANSMISSION  COMPANY 
CAr^l2. 

D(X;KET#  RP97-61,  000,  NORA.V1  (JAS 
TRANSMISSION  COMPANY 
CAG-13. 

DOCKET*  RP97-62,  000.  VVYCAIINt; 
INTERSTATE  COMPANY,  LTD. 
CA(;-14. 

DOCKET*  RM7-63.  000.  COLORADO 
INTERSTATE  GAS  COMPANY 
CAG-15. 

DOCKET*  RP97-7.3,  000.  MISSISSIPPI 
RIVER  TRANSMISSION  CC3KPORATION 
CAG-16. 

DOCKET*  PR96-14.  (X)0.  BRIIXIEI.INE 
GAS  DISTRIBUTION  LLC 
CAG-17. 

DOCKET*  RP97-42,  002,  TRUNKLINE 
GAS  COMPANY 
CAG-18. 

OMITTED 
CAG-19. 

OMITTED 
CAG-20. 

DOCKET#  RP97-32,  002.  EASTERN 

SHORE  NATURAL  fJAS  COMPANY 
OTHER#S  CP96-128,  002,  EASTERN 
SHORE  NATURAL  GAS  COMPANY 
CAG-21. 

DCX:KET*  RP92-149,  007. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-22. 

DOCKET#  OR97-2,  000.  ULTRAMAR  INC. 
V.  SFPP,  L.P. 
CAG-23. 
D0C:KET*  RP97-36,  000.  ener(;y 
MANAGEMENT  CORPORATION  V. 
PEOPLES  GAS  SYSTE.M.  INC;. 
CAG-24. 

OMITTED 
CAG-25. 

OMITTED 
GAG-26. 

DOCKET*  CP96-21 3.  000,  COLl  MBIA 

GAS  TRANSMISSION  CORPORATION 
OTHER*SCP90-h44.  00  i.  COLl  .MBIA 

GAS  TRANSMISSION  CORPORATION 
GP96-213,  001.  COLl  MBIA  CAS 

TRANSMISSION  CORPORATION 
CP96-559.  000.  TEXAS  EASTERN 
TRANSMISSION  CORPORATION 
CAG-27. 

DOCKET*  CP96-339,  000,  TOTAL 
PEAKING  SERVICES,  L  LC 
CAG-28. 

DOCKET*  CP96-770.  0(XJ.  COASTAL 
STATES  GAS  TRANSMISSION 
COMPANY 
CAC-29. 

D(X:KET#  CP96-779,  000.  K  N 
INTERSTATE  GAS  TRANSMISSION 
COMPANY 
CAC^-30. 

IXXXET*  CP96-495. 000.  GFM  GAS 
CORPORATION  V.  CONTINENTAL 
NATURAL  GAS,  INC. 
CA(i-31. 

DOCKET*  CP96-577,  000.  PLANT 
OWNERS  V.  CONTINENTAL  NATt  RAL 
GAS,  INC. 
CACr-22. 

OMITTED 
CAG-33. 


D(x;ket#  OR97-1.  o(X).  rio(;rande 

PIPELINE  COMPANY 
CAG-34 

D(X;KET#  RM96-14,  003.  SECONDARY 
MARKET  TRANSACTIONS  ON 
INTERSTATE  NATURAL  GAS 
PIPELINES 

OTHER#S  RP96-352,  002. 
TRANSWESTERN  PIPELINE 
COMPANY,  PACIFIC  GAS  AND 
ELECTRIC  COMPANY  AND  SOUTHERN 
CALIFORNIA  CIAS  COMPANY 

RP96-353,  001,  NATIONAL  FUEL  GAS 
DLSTRIBl  TION  CORPORATION 

RP96-355.  001.  C;C5HIMBIA  (lULF 
TRANSMLSSIC3N  CORPORATION 

RP96-356,  001,  COLUMBIA  CiAS 
TRANSMISSION  COMPANY 

RP96-360.  001.  TRANSCONTINENTAL 

c;as  pipe  LINE  corporation 

RP9b-368,  001 .  WASHINGTON  GAS 

lic;htc;ompany 
rp96-369.  001 .  brooklyn. unk3n  cias 

C:OMPANY 
RP96-370.  001.  KERN  RIVER  CJAS 

TRANSM1SSIC3N  COMPANY 
RP96-371.  001 ,  CENTRAL  HUD,SON  GAS 

S<  ELECTRIC  CORPORATION 
RP9f)-372.  001.  MOUNTAINEER  C;AS 

C:OMPANY 
RP96-373.  001.  BO,STON  C;AS  COMPANY 
RP96-379.  001.  ARIZONA  PUBLIC 

.SERVICE  COMPANY 
RP96-382.  001.  0RANC;E  AND 

RCXXLAND  UTILITIES,  INC. 

HYDRO  AGENDA 

H-U 
RESERVED 

ELECTRIC  AGENDA 

E-1. 

RESERVED 

OIL  AND  GAS  AGFJMDA 

I. 

PIPELINE  RATE  MATTERS 
PR-1 

RESERVED 
II, 

PIPELINE  C:ERTIFICATE  MATTERS 
PC-1. 

RESERVED 

Lois  D.  Casheil, 

Secretary 

|FR  Dot,.  97-842  Filed  1-9-97;  11:56  ,im| 

BILUNG  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5675-8] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reporting 
Requirements  Under  EPA's  Voluntary 
WasteWiSe  Program 

AGENCY:  Knvironmental  Protet.tion 
Agency  (EPA). 
action:  Notice. 


1  Tif 
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SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Reporting  Requirements  Under  EPA"s 
WasteWiSe  Program  (OMB  Control  No. 
2050-0139;  EPA  ICR  No.  1698).  This  is 
a  request  for  extension  of  a  currently 
approved  information  collection.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  March  14.  1997. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-96-VVWIP-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Wa.ste  (5305G),  U.S.  Environmental 
Protection  Agency  (EPA,  HQ),  401  M 
Street.  SW,  Washington,  DC  20460. 
Hand  deliveries  of  comments  should  be 
made  to  the  Arlington,  VA,  address 
listed  below.  Comments  may  also  be 
submitted  electronically  by  sending 
electronic  mail  through  the  Internet  to; 
rcra-docket@epamail.epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  bv  the  docket  number 
F-96-WWIP-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  703-603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  anv 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record. 


EPA  will  not  immediately  reply  to 
commenters  electronically  other  than  to 
seek  clarification  of  electronic 
comments  that  may  be  garbled  in 
transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynda  VVynn  at  401  M  St.,  SW,  (530fiW), 
VVashington  DC  20460.  or  at  703-308- 
7273,  FAX  703-308-8686. 
wynn.lynda@epamail.epa.gov 

SUPPLEMENTARY  INFORMATION: 

T/f/e.- Reporting  Requirements  Under 
EPA's  Voluntarv  WasteWiSe  Program 
(OMB  No.  2050^139.  EPA  ICR  No. 
1698).  Expiring  May  31,  1997. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those 
businesses,  institutions,  and 
government  agencies  that  sign  up  to 
participate  in  EPA's  WasteWiSe 
program. 

Abstract:  EPA's  voluntan,-  WasteWiSe 
program  encourages  busines.ses  and 
other  organizations  to  reduce  solid 
waste  through  waste  prevention, 
recycling,  and  the  purchase  or 
manufacture  of  recycled  products. 
W'asteWiSe  participants  include 
partners,  which  commit  to 
implementing  waste  reduction  activities 
of  their  choice,  and  endorsers  which 
promote  the  WasteWiSe  program  and 
waste  reduction  to  their  members. 
Endorsers,  which  are  typically  trade 
associations  or  other  membership-based 
associations,  submit  only  a  one-page 
form,  the  Endorser  Registration  Form. 
This  form  identifies  the  organization, 
the  principal  contact,  and  the  activities 
to  which  the  Endorser  commits. 
Partners  fill  out  three  forms  as  follows. 
The  Partner  Registration  Form  identifies 
the  organization  and  the  facilities  that 
will  participate  in  WasteWiSe,  and 
requires  the  signature  of  a  .senior  official 
that  can  commit  the  organization  to  the 
program.  Each  partner  develops  its  own 
waste  reduction  goals  and  submits  a 
one-page  Goals  Identification  Form  to 
EPA  each  year.  Partners  also  report 
annually  on  the  progress  made  toward 
achieving  these  goals  in  the  Annual 
Reporting  Form,  estimating  amounts  of 
waste  prevented  and  recyclables 
collected,  and  describing  buy-recycled 
activities. 

The  EPA  WasteWiSe  program  uses  the 
submitted  information  to  (1)  identify 
and  recognize  outstanding  waste 
reduction  achievements  by  individual 
organizations.  (2)  compile  aggregate 
results  that  indicate  overall 
accomplishments  of  WasteWiSe 
partners,  (3)  identify  cost-effective  waste 
reduction  strategies  to  share  with  other 
organizations,  and  (4)  identify  topics  on 


which  to  develop  assistance  and 
information  efforts. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collec:tion  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

liii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

An  agency  may  not  condud  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Burden  Statement:  The  respondent 
burden  for  this  collec:tion  is  estimated  to 
average  24  hours  per  response  for  the 
Endorser  Registration  Form;  10  hours 
per  response  for  the  Partner  Registration 
Form;  40  hours  per  response  for  the  first 
year's  Goals  Identification  Form;  20 
hours  per  response  for  each  subsequent 
year's  Goals  Identification  Form;  and 
55.5  hours  per  response  for  the  Annual 
Reporting  Form.  This  results  in  an 
estimated  one-time  respondent  burden 
of  24  hours  for  Endorsers,  and  an  annual 
Partner  respondent  burden  of  105.5 
hours  in  the  first  year  and  75.5  hours 
each  subsequent  year  The  estimated 
number  of  respondents  is  200  in  year  1; 
300  m  year  2;  and  400  in  year  3. 
Estimated  total  annual  burden  on 
respondents  is  28,500  hours  in  year  1; 
29,850  hours  in  year  2;  and  37.650 
hours  in  year  3. 

Burden  estimates  include  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federai  agency. 
This  int.ludes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  cximply  with 
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any  previously  applicable  in.structions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  soun  es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  othervvi.se 
disclose  the  information. 

DmIimI   I)p(  ember  27.  1996. 
Michael  Shapiro, 
[iircctor.  Office  of  Solid  Waste. 
lIKDiK    97-74fU'il(>(i  1-10-97;  8:45  ami 
BILUNG  CODE  W60-60-P 


[FRL-567e-1] 

Notice  of  Public  Meeting  on  the 
National  Performance  Measures 
Strategy  for  Enforcement  and 
Compliance  Assurance 

AGENCY:  Environmental  Protection 
.•\uency  (KFA], 

action:  Notice  of  public  meeting  to 
solicit  suggestions  for  innovative. 
supplemental  measures  of  enforcement 
and  compliance  assurance  program 
performance;  develop  a  common 
understanding  with  partners  and 
stakeholders  about  a  set  of  national 
measures  and  the  steps  necessary  to 
implement  them  (based  on  the  state  of 
national  compliance);  and  discuss  how 
to  carry  out  an  implementation  plan  to 
put  the  new  set  of  measures  into 
practice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  a  public 
meeting  on  Monday.  February  .3,  1997, 
in  Washington.  Of".,  whii  h  will  be 
devoted  to  the  National  Performance 
Measures  Strategy  for  Enforcement  and 
Complianc:e  Assurance.  The  focus  of  the 
meeting  will  be  to  hear  presentations 
and  statements  froTii  a  cross-section  of 
stakeholders  about  innovative 
approaches  to  measuring  enforcement 
and  compliance  assurance  program 
performance 

DATES:  rht'  meeting  datt^  will  take  place 
on  Monday.  Eebruarv  3.  1997,  from  8:30 
am  to  5:()6  p.m 

ADDRESSES:  The  public  meeting  will 
take  place  on  Monday,  E'ebruary  3,  1997, 
at  the  Holiday  Inn  Historic  District 
Alexandria,  62.5  Eirsf  Street,  Alexandria, 
Virginia,  22314  17()3-.')4H-6:3n()) 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  McDonald,  ['  S.  Environmental 
Prote<:tion  ,\gency,  Offii  e  of 
Compliance,  401  M  .Street,  ,S  W 
(2201  A).  Washington.  DC,  20460; 
telephone  (202)  .564-404.'?,  fax  (202) 
'lO  1-0701  , 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

For  many  years,  EFA  has  counted 
annual  enforcement  outputs  (e.g.. 
inspe<;tions  conducted,  number  of  civil 
and  criminal  cases,  penalties  assessed) 
as  the  predominant  measure  of 
performance  for  the  enforcement  and 
compliance  a.ssurance  program.  While 
these  outputs  will  continue  to  be  used 
as  an  important  measure  of 
environmental  enforcement,  EPA  seeks 
additional  measures  to  assess  the  status 
and  trends  of  regulatory  compliance,  as 
well  as  environmental  improvements 
resulting  from  enforcement  and 
compliance  assurance  activities.  This 
need  was  recognized  during  the 
enforcement  reorganization  in  199;i.  and 
a  commitment  was  made  during  that 
process  to  develop  additional  measures. 
In  addition,  the  requirements  of  the 
Government  Performance  and  Results 
Act  (GPRA)  offer  an  opportunity  to 
review  and  improve  performance 
measures. 

For  almost  three  years,  the  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA)  has  been  taking  steps  to 
improve  its  performance  measures  for 
enforcement  and  compliance  assurance 
activities.  During  that  time,  OF:;CA;  (1) 
convened  a  Measures  of  Success  Work 
Group  compri.sed  of  EFA  and  Regional 
officials,  (2)  developed  and 
implemented  a  Case  Conclusion  Data 
Sheet  (CCDS)  to  gather  new  types  of 
information  about  completed  cases,  (3) 
developed  and  implemented  a  reporting 
measure  for  compliance  assistance 
activities,  and  (4)  realigned  single-media 
data  bases  to  enable  reporting  of 
enforcement  data  by  industry  sector. 

Through  these  steps,  OEC.A  has  made 
progress  in  developing  an  enhanced  set 
of  performance  measures.  Specifically, 
OECA  is  now  able  to  supplement 
traditional  enforcement  output 
measures  with  other  measures. 
including:  (1)  actions  taken  by  violators 
to  return  to  compliance.  (2)  quantitative 
environmental  impact  and  qualitative 
environmental  benefit  of  those  actions, 
(3)  types,  amounts,  and  impact  of 
compliance  assistance  activities,  and  (4) 
industry-specific  coni[)lian( :e  rates. 
These  elements  were  fully  operational 
together  for  the  first  time  in  FY  96,  and 
the  results  of  these  efforts  are  being 
compiled  in  a  national 
accomplishments  report.  However, 
OECA  recognizes  further  improvements 
can,  and  should,  be  made  with  regard  to 
reporting  the  state  of  national 
compliance  and  trends  of  environmental 
enforcement  and  compliance. 

The  purpose  of  this  notice  is  to  reach 
out  for  new  ideas  from  EPA's  regulatory 


partners  (i.e..  State,  Tribal,  and  Local 
governments)  and  interested 
stakeholders.  As  described  below,  FiPA 
plans  to  initiate  this  effort  with  a 
national  meeting. 

II.  The  National  Performance  Measures 
Strategy 

The  purpose  of  the  National 
Performance  Measures  Strategy  is  to 
develop  and  implement  an  enhanced  set 
of  performance  measures  for  the 
enforcement  and  compliance  assuranc:e 
program.  The  Strittegy^hicl tides:  (1) 
soliciting  new  ideas  from  regulatory 
partners  and  stakeholders  for  more 
meaningful  and  sophisticated  measures 
of  program  performance,  (2)  developing 
a  common  understanding  with 
regulatory  partners  and  stakeholders 
about  a  set  of  national  measures  and  the 
short-  and  long-term  steps  necessary  to 
implement  them,  and  (3)  carrying  out  an 
implementation  plan  to  put  the  new  set 
of  measures  into  practice. 

The  Strategy  includes  the  following 
elements: 

1.  Conduct  dialogue  with  regulator\ 
partners,  including  senior  FiPA 
Headquarters  and  Regional  managers. 
State  officials,  and  a  Department  of 
justice  representative,  to  assist  with 
implementation  of  the  Strategy 

2.  Hold  initial  public  meetings  to 
present  objectives  of  the  Strategy  and 
key  measurement  issues  and  hear 
presentations  and  statements  from  a 
cross-section  of  stakeholders  (by  March 
1,1997) 

3.  Meet  with  sets  of  stakeholders 
during  FY  97  to  discuss  ideas  and 
proposals  for  improved  measures  and/or 
conduct  meetings  of  mixed  stakeholders 
in  various  locations  (between  March 
and  June  1997) 

4.  Meet  with  other  F'ederal  regulatory 
and  law  enforcement  agencies  to  learn 
about  new  performance  measurement 
approaches  being  used  in  enforcement 
and  compliance  programs  (between 
March  and  [une  1997) 

."i.  Hold  a  "capstone"  conference  with 
a  cross-section  of  .stakeholders  at  the 
end  of  the  outreach  process  to  identify 
common  understandings,  areas  of 
agreement,  and  unresolved  i.ssues  (by 
mid-September  1997) 

6.  Develop  a  report  of  findings  and  an 
implementation  plan  with  a  sf:hedule 
(by  October  1,  1997) 

7.  Implement  new  ideas  and 
approaches  in  accordance  with  the 
schedule. 

III.  Agenda-'Focus  Topics  for  Public 
Meeting 

EPA  is  interested  in  hearing  and 
considering  ideas  from  regulatory 
partners  and  a  wide  range  of 
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stakeholders  regarding  the  state  of 
compliance  and  additional  ways  to 
measure  the  performance  of  EPA's 
enforcement  and  compliance  assurance 
program.  EPA  accepts  the  idea  that  its 
current  approach  of  counting  annual 
enforc:ement  outputs  needs  to  be 
supplemented  by  other  approaches  that 
measure  improvements  in 
environmental  quality  and  the  state  of 
compliance.  As  such,  the  Agency  wants 
to  focus  the  outreach  effort  on 
identifying  and  implementing  new- 
approaches  rather  than  on  the 
limitations  of  its  current  approach. 

Stakeholders  and  regulatorv  partners 
are  asked  to  focus  on  the  following 
issues  of  special  interest  to  EPA; 

1   What  innovative  approaches  are 
being  used  (or  could  he  used)  by  other 
environmental  agencies,  other 
regulatory  agencies,  and  law 
enforcement  agencies  to  measure  the 
effects  of  their  enforcement  and 
compliance  assurance  programs.' 

2.  What  innovative  approaches  are 
being  used  by  regulated  facilities, 
companies,  or  trade  groups  and 
associations  to  measure  the  effect  of 
their  efforts  to  achieve  and  maintain 
compliance  and  protect  the 
environments 

.1.  What  can  EPA  use  to  measure  the 
impact  of  its  enforcement  and 
compliance  assurance  program  in  low- 
income/  minority  population 
communities? 

4.  How  can  EPA  measure  industry 
performance  in  complying  with 
environmental  laws  and  regulations? 

5.  How  can  EPA  measure  the 
deterrent  effect  of  its  enforcement- 
related  activities,  including  conducting 
inspections,  taking  enforcement  actions, 
and  publicizing  those  actions? 

6.  How  can  EPA  measure  the  impact 
of  compliance  assistance  activities  and 
compliance  incentives,  such  as  its  audit 
and  self-disclosure  policy? 

IV.  Information  for  Participants 

Stakeholders  and  Tribal,  State,  and 
Local  entities  are  encouraged  to  offer 
ideas  and  proposals  through  submission 
of  written  comments,  participation  in 
the  public  meeting  organized  bv  EPA.  or 
both.  Persons  interested  in  speaking, 
presenting  information,  or  otherwise 
expressing  comments  at  this  meeting 
should  send  or  fax  their  name, 
affiliation,  phone  number,  topic,  and  a 
brief  statement  describing  their 
presentation  to  Michelle  Angelich. 
Science  Applications  International 
Corporation.  1710  Goodridge  Drive,  MS 
1-11-a,  McLean.  Virginia,  22102; 
telephone  703-821-4432,  fax  703-903- 
1373  by  January  24.  1997,  Persons 
wishing  to  submit  pre-filed  testimony 


may  also  send  or  fax  such  material  to 
Ms.  Angelich.  Speakers  will  be  notified 
of  their  time  slots  or  panel  assignments 
once  the  final  format  is  determined. 
This  meeting  will  be  open  to  the  public 
as  space  permits,  and  a  transcript  of  the 
proceedings  will  be  prepared. 

Dated  )aiiiiarv  7,  1997. 
Steven  A.  Herman, 

Assistant  Adnunistnitor.  Office  nf 
Enforcement  and  Compliance  Assurance. 
ir-"K  Doc  97-74  5  Fihnl  1-10-97;  8:45  ami 
BILLING  CODE  6560-60-P 

[FRL-5675-6] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisorv 
Committee  A(  t,  Public  Law  92^63, 
notice  is  hereby  given  that  the  Human 
Exposure  and  Health  Subcommittee 
(HEHS)  of  the  Science  Advisorv  Board's 
(SAB)  Integrated  Risk  Project  will  hold 
a  public  teleconference  on  Wednesday 
lanuary  29.  1997,  from  ,T:00  p.m.  to  S;()() 
p.m.  (Eastern  Standard  Time).  The 
teleconference  will  be  hosted  in  the 
SAB  Conference  Room  2103  of  the  Mail 
U.S.  Environmental  Protection  Agency 
Headquarters  Building  at  401  M  Street 
SW.  Washington.  DC  20460.  For  easy 
access,  members  of  the  public  should 
use  the  EPA  entrance  next  to  the 
Safewav. 

Purpose  of  the  Meeting — The  main 
purpose  of  the  meeting  is  plan  future 
directions  and  activities  for  the 
Subcommittee,  particularly  on  the  topic 
of  the  feasibility  of  producing  a  ranking 
of  human  health  risks.  The 
Subcommittee's  activities  are  part  of  an 
SAB  project  to  update  the  1990  SAB 
report.  Reducing  Risk:  Setting  Priorities 
and  Strategies  for  Environmental 
Protection. 

A  limited  number  of  telephone  lines 
will  be  available  for  use  by  members  of 
the  public. 

For  Further  Information — Members  of 
the  public,  desiring  additional 
information  concerning  the 
teleconference  or  who  wish  to  submit 
(.omments  should  contact  Mr,  Samuel 
Rondberg.  Designated  Federal  Officer 
for  the  HEHS,  Science  .Advisory  Board 
(1400),  I'.S.  EPA,  401  M  Street,'  SW. 
Washington.  DC  204fi0;  b\  telephone  at 
(202)2RO-2.S.=^9:  by  fax  at  (2021  260-7 IIH 
orvin  the  INTERNET  at: 
rondberg. sam@epamaii.epa. gov.  After 
January  16,  1996.  copies  of  the  draft 
meeting  agenda  will  be  available  fnmi 
Ms.  Mary  Winston  at  (202)  260-8414.  b> 
fax  at  (202)  260-711H.  and  bv 
INTERNET  at: 
winston.mary@epamail.epa.gov. 


Information  regarding  how  to  access  the 
teleconference  is  available  by  contading 
Ms  Winston  at  the  above  numbers. 

.Memt)ers  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
C'ommittee  must  contact  Mr  Rondberg 
in  writing  by  letter,  bv  fax.  or  by 
INTERNCT  (at  INTERNET  address 
above)  no  later  than  12  noon  (Eastern 
Standard  Time)  Thursday,  January  23. 
1997,  in  order  to  be  included  on  the 
Agenda.  The  request  should  identify  the 
name  of  the  individual  who  will  make 
the  presentation  and  an  outline  of  the 
issues  to  be  addressed  Oral  comments 
will  be  limited  to  five  minutes  jjer 
person. 

Dated:  lanuary  1.).  1997. 
Donald  G.  Barnes. 

Staf]  Director.  Science  Advisory  Board. 
IFK  Doc.  97-747  Filed  1-10-97;  8:45  ami 

BILLING  CODE  6660-60-P 


[FRL  5674-6] 

Notice  of  Proposed  Prospective 
Purchaser  Agreement  Pursuant  to  tt>e 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 

AGENCY:  Environmental  Protection 

.Agency. 

ACTION:  Notice:  request  for  public 

coninient. 

SUMMARY:  Notic;e  is  hereby  given  that  a 

proposed  prospec:tive  purchaser 
agreement  associated  with  the  MRM 
Superfund  Site,  located  in  Sikeston. 
Missouri,  was  executed  b\  the  .'\genc;v 
on  November  26,  1996.  and  conc:urred 
upon  by  the  United  States  Department 
of  Justice  on  November  18.  1996.  This 
agreement  is  subject  to  final  approval 
after  the  comment  period.  The 
Prospective  Purc:ha,ser  Agreement  would 
resolve  certain  potential  EPA  claims 
under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980.  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1996 
r'CERCLA').  against  North  Ridge 
Homes.  Inc ..  the  prospec:tiye  purchaser 
("the  purcha.ser  "). 

The  settlement  would  require  the 
pun^haser  to  pay  the  EP.^  the  sum  of 
$20,000,  within  thirty  days  after  the 
date  upon  which  Settling  Respondent 
acquires  title  to  the  Property  The 
purchaser  must  rec:ord  a  deed  restricticjn 
prohibiting  use  of  the  Property  for 
residential  purposes  or  for  any  purpose 
that  could  reasonably  be  expec:ted  to 
attract  children,  including,  but  not 
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limited  to,  schools,  child  care  centers, 
playgrounds,  parks,  and  picnic  areas.  In 
additioti.  the  purchaser  agrees  to 
provide  access  to  the  Ll'A,  its 
authorized  officers,  eniplovees. 
representatives,  and  all  other  persons 
performing  response  actions  at  the  Site 
under  federal  law. 

For  thirty  (^fO)  days  following  the  date 
nf  publication  of  this  notice,  the  Agency 
will  receive  written  con)nients  relating 
to  the  proposed  settlement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  .■\venue.  Kansas  City.  Kansas 
ftf.lOl 

DATES:  Comments  must  be  submitted  on 
or  before  February  12,  1997. 
ADDRESSES:  The  proposed  settlement  is 
available  for  publico  inspection  at  the 
U.S.  Environmental  Protection  Agency. 
Region  VII,  726  Minnesota  Avenue, 
Kansas  Ciity.  Kansas  fiRlOl.  A  copy  of 
the  proposed  agreement  may  be 
obtained  from  feffrev  VVeatherford, 
Remedial  Project  Manager.  U.S. 
Fiivirorunental  Protettum  Agency, 
Region  VII,  72H  Minnesota  Avenue, 
Kansas  City,  Kansas  66101.  Comments 
should  refer  to  the  ".Agrt'emenl  and 
Covenant  Not  to  Sue  Re   .MRA1 
Superfund  Site"  and  should  he 
forwarded  to  Jeffrey  VVeatherford, 
Remedial  Project  Manager,  at  the  above 
address 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Cozad,  Senior  .Associate  Regional 
C'ounsel.  United  -States  Environmental 
Protection  .Agencv.  Region  VII.  726 
.Minnesota  Avenue.  Kansas  City,  Kansas 
fiHlOl.  (91.1)  ,t.t1-7,587. 

\).iU'(\   Drrf>mt)er  30,  1996. 
William  Rice. 

Ai  tina  Hf'^inrx}!  Administrator. 
lf"K  Do.    '17  644  f'ilod  1-10-97;  8:45  am) 
BILLING  CODE  &MO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

l.niu.HA    !    14M7 

SUMMARY:  The  Federal  Communications 
(k)nmnssion.  as  part  of  its  continuing 
effort  to  reduce  paf)ervv()rk  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  inforniation  collection,  as 
required  by  the  Paperwork  Reduction 
.■\ct  of  1995,  Public  Law  104-1.3.  An 
agency  may  not  conduct  or  sponsor  a 


collection  of  inforniation  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  inforniation  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  <  oncerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (dj  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  March  14,  1997. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications  Commission,  Room 
234.  1919  M  St..  N.W.,  Washington.  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  intonnation  or  copies  ot  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dcoinvav@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OiUB  Approval  Number:  3060-0580. 

Title:  47  CFR  76.504  Limits  on 
carriage  of  vertically  integrated 
programming. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  otfier  for- 
prora. 

Number  of  Respondents:  1.500. 

Estimated  Time  Per  Respon:iP:  15 
hours. 

Total  Annual  Burden:  22,500  hours. 

Cost  to  Respondents:  $7,500.  ($5  per 
respondent  for  photocopying  and 
administrative  expenses  associated  with 
recordkeeping.) 

Needs  and  Uses:  47  CFR  76.504 
requires  cable  operators  to  maintain 
records  regarding  the  nature  and  extent 
of  their  attributable  interests  in  all  video 
programming  services  as  well  as 
information  regarding  their  carriage  of 
such  vertically  integrated  video 
programming  services  on  cable  systems 
in  which  they  also  have  an  attributable 
interest.  These  records  must  he 
maintained  in  operators'  public  files  for 
a  period  of  3  years.  The  records  are  to 
be  made  available  to  members  of  the 
public,  local  franchising  authorities  and 
the  Commission  on  reasonable  notice 


and  during  regular  business  hours.  The 
records  will  be  reviewed  by  local 
franchising  authorities  and  the 
Commission  to  monitor  compliance 
with  channel  occupant;y  limits  in 
respective  local  franchise  areas. 

In  1993,  the  Commission's  initial 
estimate  of  the  burden  of  complying 
with  this  information  collection 
requirement  incorrectly  based  the 
number  of  respondents  on  the  number 
of  community  units  in  the  country, 
instead  of  the  number  of  cable 
operators.  The  number  of  respondents 
was  thus  estimated  to  be  31,000.  Recent 
publicly  available  information  on  hand 
in  the  Commission  indicates  that  there 
are  currently  1,468  existing  cable 
operators.  To  adjust  for  prospective  new 
market  entries,  we  therefore  have  used 
the  number  1.500  in  our  estimate  of  the 
number  of  respondents  impacted  by  this 
collection. 

FiniprHJ  Comniunkations  (^onimissidn 

William  F.  Caton. 

A<  liiifi  St'civtiirv 

li'K  Dt)(,.  97-669  Filed  1-10-97;  8:45  ami 

BILUNG  CODE  6712-01-P 


Notice  of  Public  Information 
Collections  Being  Reviewed  by  FCC 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority, 
Comments  Requested 

January  .3.  1997 

SUMMARY:  The  F^ederal  Communications 
Commission,  as  part  of  its  c:ontinuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  c;ontrol  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practi(;al  utility; 
(h)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collec:tion  of 
information  on  the  respondents, 
including  the  use  of  automated 
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collection  techniques  or  other  terms  of 
information  technology. 

The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1,320, 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  March  14,  1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234,  1919  M  St.,  N.VV.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0582. 
Title:  47  CFR  76.1302  Adjudicatory 
proceedings. 

Type  of  Heview:  Extension  of  e.xisting 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  36.  We 
estimate  there  is  12  complaint 
proceedings  initiated  per  year.  Each 
complaint  proceeding  has  two 
respondents;  a  petitioning  partv  and  an 
opposing  party.  In  addition  to  these 
respondents,  there  are  also  an  estimated 
12  respondents  that  underwent  the 
notification  requirement  and  then  were 
able  to  resolve  their  dispute  without 
initiating  a  complaint  proceeding.  12 
complaints  proceedings  x  2  respondents 
each  +  12  respondents  that  only 
undergo  the  notification  requirement  = 
36  respondents. 

Estimated  Time  Per  Response:  1-20 
hours.  We  estimate  the  average  burden 
for  completing  the  notification 
requirement  to  be  4  hours.  We  estimate 
the  total  burden  for  each  partv  in 
undergoing  all  aspects  of  the  complaint 
proceeding  to  be  20  hours.  We  estimate 
that  50%  of  entities  will  choose  to  use 
outside  counsel  for  the  complaint 
proceeding  and  will  undergo  a  burden 
of  4  hours  to  coordinate  information 
with  outside  coun.sel. 

Total  Annual  Burden:  2f\4  hours.  24 
respondents  will  undergo  the 
notification  recjuirement  »  4  hours  =  PR 
hours.  This  will  result  in  12  complaint 
proceedings,  each  with  2  respondents. 


12  (50%)  of  the  respondents  will 
undergo  a  burden  of  20  hours  for  all 
aspects  of  the  complaint  proceeding.  12 
X  20  hours  =  240  hours.  The  remaining 
12  (50%)  respondents  will  use  outside 
counsel  for  the  complaint  proceeding  x 
4  hours  =  48  hours,  96  +  240  +  48  =  384. 

Cost  to  Respondents:  For  the 
complaint  proceeding,  12  respondents 
will  use  outside  counsel  at  $150  per 
hour.  12  x  20  hours  x  $150  =  $36,000 

Needs  and  Uses:  47  CFR  76.1302 
provides  that  any  aggrieved  video 
programming  vendor  intending  to  file  a 
carriage  agreement  complaint  must  first 
notify  the  potential  defendant 
multichannel  video  programming 
distributor  that  it  intends  to  file  such  a 
complaint  with  the  Commission.  If  the 
parties  cannot  resolve  the  dispute,  the 
complainant  may  file  a  complaint  with 
the  Commission.  The  data  will  be  used 
by  Commission  staff  to  resolve  disputes 
alleging  a  violation  of  the  Commissions 
carriage  agreement  regulations.  These 
regulations  will  prevent  multichannel 
programming  distributors  from  entering 
into  carriage  agreements  with  video 
programming  vendors  that  are 
conditioned  on  con(,essions  of  various 
rights,  including  financial  interests  or 
exclusivitv. 

OM§  Approval  Number:  3060-0339. 

Title:  47  CFR  78.11  Permissible 
service. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  2,200, 

Estimated  Time  Per  Response:  We 
estimate  that  the  2,200  current  CARS 
licensees  will  undergo  an  average 
recordkeeping  burden  of  .5  hours 
complying  with  the  requirements 
contained  in  47  CFR  78.11(d)(2) 
2,200  X  .5  =  1.100  hours.  We  estimate 
that  100  CARS  licensees  will  make 
notifications  with  an  average  burden  of 
.5  hours  in  complying  with  the 
requirements  contained  in  47  CFR 
78.11(e). 
100  ^  .5  =  50  hours. 

Total  Annual  Burden:  1.150  hours. 
(1.100  +  50). 

Cost  to  Respondents:  $4,500.  ($2  per 
respondent  for  photocop\  ing  and 
administrative  expenses  associated  with 
recordkeeping.  2.200  >  $2  =  $4,400.  $1 
per  respondent  for  postage  and/or 
telephone  charges  associated  with  the 
notification  requirements   100  ■  $1  = 
$100.) 

Needs  and  Uses:  47  CFR  78.n(d)(2) 
requires  Cable  Television  Relay  .Ser\  ice 
(C.'\RS)  licensees  supfilying  program 
material  to  cable  television  s\  stems, 
other  eligible  systems  (i.e.,  multipoint 
distribution  service  and  multichannel 


multipoint  distribution  service)  or 
television  translator  stations  to  keep 
records  showing  its  non-profit,  cost- 
sharing  nature.  47  CFR  78,1 1(e)  requires 
that  a  CARS  pickup  station  providing 
temporary  CARS  studio-to-headend 
links  or  CARS  circuits  must  obtain  prior 
Commission  authority,  at  least  one  dav 
prior,  if  the  transmitting  antenna  to  be 
installed  will  increase  the  height  of  an\ 
natural  formation  or  manmade  structure 
more  than  20  feet  and  will  be  m 
existence  for  a  period  of  more  than  t\\  o 
consec  utive  days  and  provided  further 
that  if  transmitting  equipment  is  to  be 
operated  for  more  than  1  dav  outside  of 
the  area  to  whiih  a  CARS  station  has 
been  licensed,  the  Commission,  the 
engineer  m  charge  of  the  district  in 
which  the  station  is  licensed  to  operate, 
and  the  engineer  in  charge  of  the  district 
in  which  the  equipment  will  he 
temporarily  operated  shall  be  notified  at 
least  1  day  prior  to  such  operation  11  the 
dec  ision  to  c:ontinue  operation  for  more 
than  1  day  is  not  made  until  the 
operation  has  begun,  notice  shall  be 
given  to  the  Commission  and  the 
relevant  engineers  in  (  harge  within  1 
day  after  such  decision   In  all  instances, 
the  Commission  and  the  relevant 
engineers  in  charge  shall  be  notified 
when  the  transmitting  equipment  has 
been  returned  to  its  ii(,ensed  area 

The  records  are  u.sed  by  FC('  staff  in 
field  investigations  to  ensure  that 
contributions  to  capital  and  operating 
ex[)enses  are  accepted  only  on  n  cost- 
sharing,  nonprofit  basis.  The 
notifications  will  be  used  by  FCC  staff 
to  provide  information  regarding  alleged 
interference. 

FfdtTHl  (lommnnications  Commission 
Williani  F.  (^alon. 

Acting  Secretary 

IFRDiK.  97-671  Filod  1-10-97.  8.45  ami 

BILUNG  CODE  6712-01-P 


[Report  No.  2171] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

January  7,  1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  pro<:eedings 
listed  ill  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1  429(e)  The  full  text  of  these  document 
are  available  for  viewing  and  copying  in 
Room  239.  1919  M  Street.  \'W., 
Washington,  DC  or  ma\  be  purchased 
from  the  Comnnssion's  copy  conlra(  tor. 
ITS,  Inc.  (202)  857-38(10  Oppositions  lo 
the.se  petitions  must  be  filed  b\  [anuary 
28.  1997.  See  Section  1.4(b)(l)'of  the 
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Commission's  rules  (47  C'f'R  1  4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  tia\s  after  the  tone  for  tiling 
oppositions  hasexpireii. 

Subject:  Amendment  of  Section 
7:i.2n2(b).Tat)le  of  Allotments,  FM 
Broadcast  Stations.  (Firownsville  and 
Beaver  Dam.  KY)  (KM-HH19). 

Number  of  Petition  Filed:  1. 

Siihifct  Policy  and  Roles  Concerning 
the  Interstate.  Interexchan^e 
Marketplace;  Implementation  of  Section 
2,54(g)  of  the  (Communications  Act  of 
19;J4.  as  amended  (CC  Docket  No.  96- 
Hl) 

\'iimher  af  Pftilion  tiled:  1 1. 

FiMlcnil  (loinmiinications  (Jommission. 
William  F.  Caton. 

(FK  [)()<    M7  »>7n  Fili;d  1-10-97;  8:45  ami 

BILUNG  CODE  S712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Technical  Mapping 
Advisory  Council 

AGENCY:  Tedera!  Kmergency 
Management  .Agency  (FEMA). 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  section 
l()(a)!2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  1,  the 
Federal  Emergency  Management  Agency 
gi\'es  notice  that  the  following  meeting 
will  be  held: 

NAME:  Te(.hnica!  Mapping  .Advisory 
(Council, 

DATES  OF  MEETING:  jinuary  23  and  24, 
U)97. 

PLACES:  The  meeting  vvill  be  held  at  the 
National  (Oceanu  and  Atmospheric 
Administration  headquarters,  1315  East- 
West  Highway.  4th  floor  conference 
room  (on  Thursdav  lanuarv  23)  and 
132.S  Fast-West  Highway.  Room  2358 
((jn  Friday  Ianuar\  24).  both  in  Silver 
Sprnig.  M.irvland 

TIMES:  9:00  ,i.m.  to  b  p.m.  on  Thursday 
and  8:00  a.m   to  2:30  p.m.  Friday. 
PROPOSED  AGENDA:  To[)ics  to  be 
discussed  niclude  finalizing  the 


Council's  annual  report  due  to  the 
Director  of  FEMA,  formalizing  n  plan  of 
action,  and  reviewing  the  Council's 
goals.  Presentations  on  mapping 
technology  will  also  be  given. 
STATUS:  This  meeting  is  open  to  the 
publii 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  k.  Bucklev.  F.F..  Federal 
Emergency  Management  Agency.  500  C 
Street  SW.,  room  421,  Washington,  DC 
20472:  telephone  (202)  646-2756  or  by 
fax  as  noted  above. 

Dated:  )anuary  7,  1997. 
Frederick  H.  Sharrocks,  Jr. 
Chief.  Huznrd  Identification  Branch 
Mitigation  Directorate.  • 

[PR  Doc.  97-740  Filed  1-10-97;  8:45  am) 

BILLING  CODE  6718 -CW-P 


FEDERAL  HOUSING  FINANCE  BOARD 

[No  96-N-8] 

Notice  of  Federal  Home  Loan  Bank 
Members  Selected  for  Community 
Support  Review 

AGENCY:  Federal  Housing  Finance 

Hoard. 

ACTION:  Notice. 

suivimary:  The  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  .Act 
of  1989  added  a  new  Section  l()(g)  to  the 
Federal  Home  Loan  Bank  Act  of  1932 
requiring  that  members  of  the  Federal 
Home  Loan  Bank  (FHLBank)  System 
meet  standards  for  community 
investment  or  service  in  order  to 
maintain  continued  access  to  long-term 
FHLBank  System  advances  In 
compliance  with  this  statutory  change. 
the  Federal  Housing  Finance  Board 
(Housing  Finance  Board)  promulgated 
Community  Support  regulations  (12 
CFR  Part  936).  Under  the  review  process 
established  in  the  regulations,  the 
Housing  Finance  Board  will  select  a 
certain  number  of  members  for  review 
each  quarter,  so  that  all  members  that 
are  subject  to  the  Community 
Reinvestment  Act  of  1977,  12  U.S.C. 
2901  etseq..  (CRA),  will  be  reviewed 
once  every  two  years.  The  purpose  of 
this  Notice  is  to  announce  the  names  of 


the  members  selected  for  the  fourth 
cpiarter  review  (1996-97  cycle)  under 
the  regulations.  The  Notice  also  conveys 
the  dates  by  which  members  need  to 
com[)ly  with  the  Community  Support 
regulation  review  requirements  and  by 
which  comments  from  the  public  must 
he  received. 

DATES:  Due  Date  For  Member 
Coniinuiiity  Support  Statements  for 
Members  Selected  in  Fourtb  Quarter 
Review:  February  27,  1997. 

Due  Date  For  Public  Comments  on 
Miunbers  Selected  in  Fourth  Quarter 
Heview:  February  27.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mitchell  Herns.  Director,  Office  of 
Supervision.  (202)  408-2562,  Federal 
Housing  Finance  Board.  1777  F  Street. 
N.VV..  Washington.  D.C.  20006.  A 
telecommunications  d(!vice  for  deaf 
persons  (TDD)  is  available  at  (202)  408- 
2579. 

SUPPLEMENTARY  INFORMATION: 

\.  Selection  for  (Community  Support 
Review 

The  Housing  Financ:e  Board  i;urrently 
reviews  all  FHLBank  System  members 
that  are  subject  to  CRA  approximately 
once  every  two  years.  Approximately 
one-eighth  of  the  FHLBank  members  in 
each  district  will  be  selected  for  review 
by  the  Housing  Finance  Board  each 
caliMular  quarter.  'I'o  date,  oidv  members 
that  are  subject  to  CRA  have  been 
reviewed.  In  selecting  members,  the 
Housing  Finance  Board  follows  the 
chronological  sequence  of  the  members' 
CRA  Fvaluations  post-July  1.  1990,  to 
the  greatest  extent  practicable,  selecting 
one-eighth  of  each  District's 
membership  for  review  each  calendar 
fjuarter.  flowever.  the  Housing  Finance 
Board  will  postpone  review  of  new 
members  until  they  have  been  System 
members  lor  one  year. 

Selection  for  review  is  not,  nor  should 
it  be  construed  as.  any  indication  ot 
either  the  financial  condition  or 
Comnuinity  Support  performance  of  the 
institutions  listed. 

B.  List  of  FHLBank  Members  To  Be       .. 
Reviewed  in  the  Fourth  Quarter, 
Grouped  by  FHLBank  District 


Member 


Crty 


State 


Federal  Home  Loan  Bank  of  Boston— District  1,  P.O.  Box  9106,  Boston,  Massachusetts  02205-9106 


Eagle  Federal  Savings  Bank  I  Bristol 

Nutmeg  Federal  Savings  and  Loan  Association  '  Danbury 

UnKjn  Savings  Bank  Danbury 

Advest  Bank Hartford"" 

Jewett  City  Savings  Bank    Jewel!  City 

MidConn  Bank  |  Kensington 

Naugatuck  Valley  S&LA   inc  j  Naugatuck  . 

The  Peoples  Savings  Bank  of  New  Britain  '  New  Bntain 


CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
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Member 


Crty 


New  Haven  Savings  Bank 

Newtown  Savings  Bank 

Nowalk  Savings  Society  

Eastern  Savings  and  Loan  Association   

Ridgefield  Bank  

First  County  Bank  

Dime  Savings  Bank  of  Wallingford 

South  Adams  Savings  Bank 

Andover  Bank  

Barre  Savings  Bank 

United  States  Trust  Company  

Brookline  Savings  Bank  

Boston  Federal  Savings  Bank  

Cambridgeport  Bank „ 

North  Cambridge  Co-operative  Bank  

Canton  Co-operative  Bank  

Edgartown  National  Bank  

First  Federal  Savings  Bank  of  America  

Fidelity  Co-operative  Bank  

Fitchburg  Savings  Bank,  FSB  ; 

Haverhill  Co-operative  Bank 

Hyde  Park  Cooperative  Bank 

First  National  Bank  of  the  Berkshires  

Lowell  Co-operative  Bank  

Medford  Savings  Bank  , 

Milford  National  Bank  , 

Natick  Federal  Savings  Bank  , 

Revere  Federal  Savings  &  Loan  Association  .. 

Heritage  Co-operative  Bank  

Salem  Five  Cents  Savings  Bank 

Sandwich  Co-operative  Bank  

Sbirley  Co-operative  Bank  

People's  Savings  Bank  of  Brockton  

Stoneham  Savings  Bank  

Country  Bank  for  Sa'vings  

Wellesley  Co-operative  Bank  

South  Shore  Cooperative  Bank 

Winchester  Co-operative  Bank  

Bay  State  Savings  Bank   

Cape  Cod  Co-operative  Bank  

Bangor  Savings  Bank  

Bar  Harbor  Savings  and  Loan  Association  

Northeast  Bank,  F.S.B  

First  Citizens  Bank   

Waldoboro  Bank,  F.S.B 

Concord  Savings  Bank  

CFX  Bank  

Granite  Bank 

Lancaster  National  Bank  

Profile  Bank,  FSB  

Bank  of  Newport  

Citizens  Savings  Bank 

Westerly  Savings  Bank  

Brattleboro  Savings  and  Loan  Association,  FA 


New  Haven 
Newtown    ... 

Norwalk  

Norwich  

Ridgefield 

Stamford 

Wallingford 

Adams  

Andover  

Barre 


Cambridge 
Cambridge 
Canton 
Edgartown 
Fall  Rtver  .. 
Fitchburg   .. 
Fitchburg 
Haverhill 
Hyde  Park 

Lee  

Lowell  

Medford  .... 
Miltord 


Natick  

Revere  

Salem  

Salem   

Sandwich  

Shirley 
South  Easton 

Stoneham  

Ware  


Wellesley  

Weymouth  

Winchester   

Worcester  

Yarmouth  Port 

Bangor       

Bar  Harbor  

Bethel  


Presque  Isle 
Waldoboro     . 

Concord  

Keene  

Keene  

Lancaster 

Rochester  .... 
Newport  .  .. 
Providence   .. 

Westerly  

Brattleboro    . 


State 


CT 
CT 
CT 
CT 
CT 
CT 
CT 
MA 
MA 
MA 

Boston  MA 

Brookline    MA 

Burlington     MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

ME 

ME 

ME 

ME 

ME 

NH 

NH 

NH 

NH 

NH 

Rl 

Rl 

Rl 

VT 


Federal  Home  Loan  Bank  of  New  York— District  2,  Seven  World  Trade  Center,  22nd  Floor.  New  York,  New  York  10048-1185 


First  Community  Bank  

Bank  of  Mid-Jersey 

West  Essex  Savings  Bank.  SLA  

Cape  Savings  Bank  

United  Roosevelt  Savings  &  Loan  Association 

Commerce  Bank,  N.A 

First  Constitution  Bank  

Delanco  Federal  Savings  Bank  

Columbia  Savings  Bank,  SLA  

Spencer  Savings  Bank.  SLA  

Haven  Savings  Bank  

Manasquan  Savings  Bank 

First  Home  Savings  Bank,  F.S.B  

First  S&LA  of  Sea  Isle  City  

Wawel  Savings  Bank,  SLA 

First  DeWitt  Savings  Bank,  FSB  


Annandale    

Bordentown   

Caldwell         

Cape  May  Court  House 

Carteret   ,      ..„ ;.. 

Cherry  Hill   

Cranbury 

Delanco  

Fair  Lawn  

Gartield  

Hoboken  

Manasquan   

Pennsville  

Sea  Isle  City  

Wallington    

West  Caldwell  


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
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ISS 


Member 

City 

State 

Crest  Savings  Bank,  SLA 

Wlldwood  Crest  

NJ 

Amsterdam  Savings  Bank.  FSB 

Bndgehampton  National  Bank   

Atlas  Savings  &  Loan  Association       -. . .. 

Amsterdam  

Bndgehampton 

Brooklyn   : 

Garden  City  

Goshen  

Ithaca                 .  .  .. 

NY 
NY 

Reliance  Federal  Savings  Bank  

Goshen  Savings  Bank    

Tomp)kins  County  Trust  Company 

NY 
NY 
NY 

Jamaica  Savings  Bank.  FSB 

Bankers  Federal  Savings  FSB                         

Lynbrook 

New  York   

NY 
NY 

National  Bank  &  Trust  Company  ot  Norwich  

Norwich                      

NY 

Adirondack  Bank   

Saranac  Lake    

NY 

Bank  of  

Smithtown  Smithtown 

NY 

Walden  Federal  Savings  and  Loan  Association  

Fourth  Federal  Savings  Bank            

Walden  

White  Plains       

NY 
NY 

City  &  Sutxjrban  Federal  Savings  Bank  

Yonkers  

NY 

Westernbank  Puerto  Rico  

PonceBank  

Mayaguez  

Ponce               

PR 
PR 

Federal  Home  Loan  Bank  of  Pittsburgh— District  3,  601  Grant  Street,  Pittsburgh,  Pennsylvania  15219-4455 


First  USA  Bank  

Sovereign  Bank.  FSB  , 

ADP  Savings  Association  

Iron  Workers  Savings  Bank 

Madison  Bank  

National  Penn  Bank 

Union  Building  and  Loan  Savings  Banl< 

Clearlield  Bank  and  Trust  Company  

Dauphin  National  Bank   

First  Financial  Savings  Bank 

People's  State  Bank    

Elverson  National  Bank  

Community  Bank  and  Trust  Company  

Dime  Bank  

Indiana  First  Savings  Bank  

Manor  National  Bank    

Standard  Bank    

First  Commercial  Bank  of  Philadelphia  

Roxborough-Manayunk  Federal  Savings  Bank 

Brentwood  Savings  Bank    

Mt.  Troy  Savings  Bank,  FSB 

PNC  Bank.  N  A , 

Pennsylvania  Capital  Bank  , 

Sc^uylklll  Savings  &  Loan  Association  , 

Somerset  Trust  Company   , 

Omega  Bank , 

Mechanics  Savings  and  Loan  FSB  

Commonwealth  Savings  Bank   , 

Compass  Federal  Savings  Bank  , 

Beckley  Federal  Savings  Bank  

One  Valley  Bank.  N  A    

Hancock  County  Savings  Bank,  FSB 

Citizens  National  Bank  

National  Bank  of  West  Virginia   

Traders  Bank    

Progressive  Bank  


Wilmington 
Toms  River 
Allentown 
Aston 

Blue  Bell   

Boyertown   

Bridgewater  

Clearfield  

Dauphin  

Downingtown  ... 

East  Berlin  

Elverson  , 

Forest  City  

Honesdale  

Indiana 

Manor  

Monroeville  

Philadelphia 

Philadelphia 

Pittsburgh  

F      ourgh  

Pi     ourgh  

F      Durgh  

Scnuylkill  Haven 

Somerset  

State  College  .... 

Steelton  

Valley  Forge  

Wilmerding   

Beckley  

Charleston  

Chester 

Elkins  

Morgantown  

Spencer  

Wheeling  


Federal  Home  Loan  Bank  of  Atlanta— District  4,  P.O.  Box  105565,  Atlanta,  Georgia  30348 


First  Federal  Savings  Bank  |  Bessemer 

Citizens  Federal  Savings  Bank  i  Birmingham 

SouthTrusf  Bank  of  Alabama,  N  A     Birmingham 

BankFirst,  a  Federal  Savings  Bank   ,  Decatur 


Fort  Payne  ... 
Guntersville 

Jasper  

Montgomery 


First  Federal  Bank 

Home  Bank     

Pinnacle  Bank 

First  Montgomery  Bank 

Farmers  National  Bank Opelika 

JacoOs  Bank    ;  Scottsboro  

First  Federal  Bank,  FSB     ., |  Tuscaloosa  .... 

American  National  Bank  Union  Spnngs 

Independence  Federal  Savings  Bank  Washington 

Community  National  Bank  of  Banow  „ Bartow 


DE 
NJ 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
WV 
WV 
WV 
WV 
WV 
WV 
WV 


AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
DC 
FL 
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Member 


Crty 


Comerica  Bank  and  Trust,  FSB  

First  Southern  Bank 

Crown  Bank.  A  FSB  

AmSouth  Bank  of  Florida  

Hartxjr  Federal  Savings  Bank  

First  South  Bank  

Homosassa  Spnngs  Bank  

First  Federal  Savings  and  Loan  Association  

First  Federal  Savings  Bank  of  Lake  County  

Clly  National  Bank  of  Flonda  

Interamerican  Bank,  FSB  

Pacific  National  Bank  , 

First  National  Bank  of  Naples  

Oceanmark  Bank,  FSB 

Lochaven  FS&LA 

Preferred  Bank,  A  FSB 

Union  Bank  of  Florida 

BaySKJe  Federal  Savings  and  Loan  Association  . 

SouthTrust  Bank  of  Florida,  N  A 

Seatxjard  Savings  Bank,  F.S.B 

Valrico  State  Bank 

PNC  Bank,  FSB 

Fidelity  Federal  Savings  Bank  of  Florida  

First  Bank  of  Florida  

Bainbndge  National  Bank 

First  Port  City  Bank  

Baxley  Federal  Savings  Bank  

Peoples  State  Bank  &  Trust  

First  Federal  Savings  Bank  of  Brunswick  

Bank  of  North  Georgia  

Security  State  Bank  

West  Georgia  National  Bank  

Mam  Street  Savings  Bank,  F.S.B 

First  State  Bank  and  Trust  Company 

Coffee  County  Bank  

Commercial  Banking  Company  

First  Federal  Savings  Bank  of  LaGrange 

First  Liberty  Bank  

Security  National  Bank  

Quitman  Federal  Savings  and  Loan  Association 

Citizens  Bank  of  Washington  County 

First  Natronal  Bank  of  Effingham  

Eagle  Bank  and  Trust 

Thomas  County  FS&LA 

Stephens  Federal  Savings  &  Loan  Association  .. 

Mountain  Natkjnal  Bank  

Darby  Bank  and  Trust  Company 

Vidalia  Federal  Savings  and  Loan  Association  ... 

Bank  of  Dooly 

Peoples  Bank  of  Willacoochee 

Peoples  Bank  

Talbot  State  Bank  

Arundel  Federal  Savings  Bank 

Chesapeake  FS&LA  

Fajfmount  Federal  Savings  Bank 

Golden  Prague  FS&LA  

Hopkins  Federal  Savings  Bank  

Madison  Square  Federal  Savings  Bank 

Par1<ville  Federal  Savings  Bank  

Rosedale  FS&LA  

Westview  FS&LA 

Chevy  Chase  Savings  Bank.  FSB  

Bank  of  Delmar 

Patapsco  Bank  

Elkndge  Bank  

Commercial  and  Farmers  Bank  

Farmers  and  Mechanks  National  Bank  

Citizens  Savings  Bank,  F.S.B  

OBA  Federal  Savings  and  Loan  Association  

Columbian  Bank,  F.S.B  

SutHjrban  Federal  Savings  Bank  

Hentage  Savings  Bank,  F.S.B 

Senator  Savings  Bank.  FSB 

Tri-County  Federal  Savings  Bank  of  Waldorf  


Boca  Raton 
Boca  Raton 
Casselberry 


State 


FL 
FL 

FL 


Clearwater  FL 

Fort  Pierce FL 

Holiday  FL 

Homosassa  Springs  FL 

Kissimmee  FL 

Leesburg   FL 

Miami  FL 

Miami  FL 

Miami  FL 

Naples FL 

N.  Miami  Beach FL 

Orlando  FL 

Palmetto  FL 

Plantation  FL 

Port  Charlotte     FL 

St  Petersburg  FL 

Stuart  „ FL 

Valrico  „ FL 

Vero  Beach  FL 

West  Palm  Beach  FL 

West  Palm  Beach  FL 

Bainbndge  GA 

Bainbndge GA 

Baxley  GA 

Baxley  ; GA 

Brunswick  GA 

Canton  GA 

Canton  GA 

Canollton  ,  GA 

Conyers  |  GA 

Cordele  GA 

Douglas  GA 

Hahira  ,  GA 

LaGrange  GA 

Macon GA 

Macon GA 

Quitman  GA 

Sandersville GA 

Springfield  GA 

Statesboro  GA 

Thomasville  GA 

Toccoa GA 

Tucker  GA 

Vidalia GA 

Vidaha GA 

Vienna  GA 

Willacoochee  GA 

Winder  „ |  GA 

Woodland '  GA 

Baltimore  MD 

Baltimore  MD 

Baltimore  MD 

Baltimore  MD 

Baltimore  MD 

Baltimore  MD 

Baltimore  MD 

Baltimore    MD 

Baltimore  MD 

Chevy  Chase „ MD 

Delmar  MD 

Dundalk  MD 

Elkndge  MD 

Ellicott  City  MD 

Fredenck   MD 

Gaithersburg MD 

Gaithersburg  MD 

Havre  de  Grace MD 

Landover  Hills  MD 

Lutherville  MD 

Towson  MD 

Waklori  MD 
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Member 

City 

'     State 

\ 

Washington  Savings  Bank,  FSB  

Woodstxjro  Savings  Bank  

Asheville  Savings  Bank,  S  S.B 

Blue  Ridge  Savings  Bank.  Inc 

Hometown  Bank    

Community  Savings  Bank.  SSB  

First  State  Savings  Bank,  SSB  

Cherryville  FS&LA       

First  Charter  National  Bank  

SouthTrust  Bank  of  Central  Carolina 

First  Federal  Savings  Bank      

Mutual  Community  Savings  Bank,  SSB  

Home  Federal  Savings  and  Loan  Association  .. 

Hillstxjrough  Savings  Bank.  SSB  , 

First  Federal  Savings  and  Loan  Association  .... 

Progressive  Savings  and  Loan.  Ltd  

Mooresville  Savings  Bank.  SSB  , 

Richmond  Savings  Bank.  SSB  

RoxtKiro  Savings  Bank.  SSB   , 

Citizens  Savings  Bank  ol  Salisbury,  SSB  

Home  Savings.  SSB  

Home  Savings  Bank.  SSB  

Abbeville  Savings  and  Loan  Association  

Bank  of  Abbeville  .         

Palmetto  Federal  Savings  Bank  

First  Federal  Savings  and  Loan  Association  

FirstBank,  N.A   

First  Federal  Savings  and  Loan  ot  Cheraw  

First  Savers  Bank  

Citizens  Building  and  Loan  Association  

Mutual  Savings  and  Loan  Association,  F  A  

Atlantic  Savings  Bank,  FSB   

Pee  Dee  Federal  Savings  Bank  

Coastal  Federal  Savings  Bank  

Oconee  Federal  Savings  and  Loan  Association 

First  FS&LA  of  Sbartanburg  

First  Carolina  Bank,  FSB  

Community  FS&LA  

First  Commonwealtn  Savings  Bank,  FSB  

First  Security  Federal  Savings  Bank,  inc  

Citizens  Bank  and  Trust  Company  

Caroline  Savings  Bank  

Acacia  Federal  Savings  Bank  

First  Virginia  Bank  

First  Community  Bank  

Virginia  Savings  Bank.  FSB  

One  Valley  Bank— Central  Virginia  

First  FS&LA  ot  Martinsville  

Piedmont  Trust  Bank      

Cenit  Bank,  FSB  

Life  Savings  Bank,  FSB  

Virginia  First  Savings  Bank.  F  SB  

Fidelity  Federal  Savings  Bank       

Bank  ot  Tazewell  County  

Essex  Savings  Bank.  FSB   (fviorlh  Carolina)  ... 
First  Coastal  Bank  


Waldorf  

Woodsboro  , 

Asheville  

Asheville  

Asheville  , 

Burlington   , 

Burlington   

Cherryville   

Concord  

Concord 

Dunn  

Durham  

Fayetteville  

Hillstiorough  

Lincolnton  

Lumberton  

Mooresville  

Rockingham   

Roxboro  

Salisbury 

Thomasville  

Washington   

Abbeville  

Abbeville 

Aiken  

Anderson  

Beaufort  

Cheraw  

Greenville  

Greer  

Hartsville  

Hilton  Head  Island 

Manon   

Myrtle  Beach  

Seneca  

Spartanburg  

Walterboro  

Winnsboro  

Alexandria    

Annandale  , 

Blackstone  , 

Bowling  Green  

Falls  Church  

Falls  Church  , 

Forest  

Front  Royal  

Lynchburg     

Martinsville  

Martinsville  

Norfolk  

Nortolk  

Petersburg  

Richmond  

Tazewell  

Virginia  Beach  

Virginia  Beach  


MD 

MD 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 


Federal  Home  Loan  Bank  of  Cincinnati — District  5,  P.O.  Box  598,  Cincinnati,  Ohio  45201 

Ashland  Federal  Savings  Bank  

Ashland   

Ashland   

Bowling  Green 

Buffalo  

Calhoun  

Calvert  City 

Columbia  

Corbin    

Covington     

Greensburg   

Hazard 

KY 

Home  Federal  Savings  and  Loan  Association  

KY 

First  American  National  Bank  of  Kentucky  

Bank  ol  Buffalo                       

KY 
KY 

Citizens  Deposit  BanK  

KY 

Catvert  Bank                 

KY 

First  National  BanK                                  

KY 

First  National  Bank  &  Trust  Company    

KY 

Kentucky  FS&LA                                               

Greensburg  Deposit  Bank  &  Trust  Company  

Citizens  State  Bank         

KY 
KY 
KY 

Garrard  Bank  and  Trust   

Lancaster 

Liberty  

Livermore   

KY 

Casey  County  Bank,  Inc 

Farmers  ana  Merchants  Bank  

KY 
KY 

UMI 


Federal  Register  /  Vol.  62,  No.  8  /  Monday,  January  13.  1997  /  Notices 


1761 


Member 


City 


Madisonville  Building  and  Loan  Association  

Bank  of  Maysville  

Hart  County  Bank  and  Trust  Company , 

Farmers  Bank  

Owensboro  National  Bank , 

Farmers  Bank  

PIkeville  National  Bank  and  Trust  Company  

Independence  Bank  

Cumberland  Secunty  Bank 

Lincoln  Federal  Savings  Bank 

Commercial  Bank  

Antwerp  Exchange  Bank  Company  

FirstMerit  Peoples  Bank  

Hocking  Valley  Bank  

Citizens  Federal  Savings  and  Loan  

Citizens  National  Bank  

Castalia  Banking  Company  

Mercer  Savings  Bank  

First  County  Bank 

Cheviot  Building  and  Loan  Company 

Bramble  FS  &  LA  of  Cincinnati  

Cincinnati  Federal  Savings  &  Loan  Association 

North  Side  Bank  and  Trust  Company  

People's  Savings  Association  

Seven  Hills  Savings  Association  

Cuyahoga  Savings  Association  

National  City  Bank,  Cleveland 

Ohio  Savings  Bank  

Home  Loan  and  Savings  Company  

Covington  Savings  and  Loan  Association 

Citizens  Federal  Bank  

Deer  Park  Federal  Savings  &  Loan  Association 

Delaware  County  Bank  and  Trust  Company   

Northern  Savings  and  Loan  Company  

Genoa  Savings  and  Loan  Company  

Indian  Village  FS&LA  

Hicksville  Bank  

American  Community  Bank,  N.A 

Enterpnse  Federal  Savings  Bank , 

Home  Builders  Association  

Citizens  Savings  Bank 

Peoples  Building  Loan  and  Savings  Company  ... 

Clermont  Savings  Bank  

Commercial  and  Savings  Bank  

Peoples  National  Bank  

First  National  Bank  of  Pandora  

Century  Federal  Savings  Bank  

Farmers  Bank  and  Savings  Company  

Ravenna  Savings  Bank  

Capital  Bank,  N  A 

Commercial  Savings  Bank  

Versailles  Savings  and  Loan  Company  

First  FS&LA  of  Wooster   

Wayne  Savings  and  Loan  Company  

Home  Savings  and  Loan  Company  

Athens  Federal  Savings  and  Loan  Association  ., 

First  National  Bank  and  Trust  Company  

Bells  Banking  Company  .... 

Benton  Banking  Company  

Peoples  Bank  and  Trust  Company  

AmSouth  Bank  of  Tennessee  

Pioneer  Bank  

Rhea  County  National  Bank  

Greenfield  Banking  Company  

First  Peoples  Bank  of  Jefferson  County   

NBC  Knoxville  Bank  

Lawrenceburg  FS&LA 

SouthTrust  Bank  of  Middle  Tennessee 

First  Trust  and  Savings  Bank,  Oneida  

Citizens  Bank  and  Trust  Company  , 

Bank  of  Waynesboro  , 


r 


-^ 


State 


Madisonville 

Maysville  

Munfordville  

Nicholasville  

Owensboro  

Owingsville  

Pikeville    

Providence  

Somerset    

Stanford   

West  Liberty  

Antwerp      

Ashtabula    

Athens    

Bellefontaine 

Canton  

Castalia  

Celina  

Chardon 

Cheviot 

Cincinnati  

Cincinnati 

Cincinnati 

Cincinnati 

Cincinnati    

Clevelanc    

Cleveland     

Clevelanc      

Coshocton   , 

Covington    , 

Dayton  , 

Deer  Park  , 

Delaware  

Elyria   

Genoa  

Gnadenhutten  .... 

Hicksvilie   

Lima 

Lockland  

Lynchburg    

Martins  Ferry  

Mason 

Milford  

Millersburg  

New  Lexington  .. 

Pandora  

Parma  

Pomeroy  

Ravenna  

Sylvania  

Upper  Sandusky 

Versailles 

Wooster  

Wooster        

Youngstown 

Athens  

Athens  

Bells     , 

Benion  , 

Byrdstown , 

Chattanooga  

Chattanooga  

Daylon  

Greenfieic      

Jefferson  Ci!y  

Knoxville     

Lawrenceburg 

Nashville  

Oneiaa  

RutieOge        

Waynesboro  


KY 
KY 

KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
I  KY 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
I  OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
[  OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
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Member 


City 


Federal  Home  Loan  Bank  ot  Indianapolis — District  6,  P.O.  Box  60,  Indianapolis,  Indiana  46205-0060 


State 


Workingmens  ONB  Bank  

Heritage  Bank  and  Trust  Company 

Elbertield  State  Bank  

Mutual  Savings  Bank    

Calumet  National  Bank       

First  FS&LA  of  Hammonc 

Citizens  First  State  Bank     

First  Indiana  Bank,  a  F  SB  

Farmers  State  Bank  

Perpetual  FS&LA  

Citizens  National  Bank  o!  Maoison  

Mishawaka  Federal  Savings   

American  National  Bank  and  Trust  Company 

West  End  Savings  Bank      

Scott  County  State  Ba'iK      

Indiana  Federal  Bank  for  Savings 

Security  Bank  and  Trust  Company  

Mutual  Savings  Bank,  FSB       

First  Federal  of  Michigan     , 

Citizens  Commercial  and  Savings  Bank  , 

Old  Kent  Bank     , 

FMB-Commercial  Bank   , 

D&N  Bank,  FSB  

Mainstreet  Savings  Bank,  FSB   

First  National  Bank  ot  iron  Mountain  

Community  First  Bank  

Wolverine  Federal  Savngs  and  Loan  Assoc  .. 

Central  Savings  Bank  

Sturgis  Federal  Savings  Bank  

First  Savings  Bank  

Standard  Federal  Savings  Bank   


Bloomington  

Darlington  

Elbertield   

Franklin    

Hammond  

Hammond  

Hartford  City  

Indianapolis  

LaGrange  

Lawrenceburg  ... 

Madison  

Mishawaka   

Muncie       

Richmond  

Scottsburg   

Valparaiso   

Vincennes  

Bay  City  

Detroit  

Flint 

Grand  Rapids  ... 

Greenville  

Hancock     

Hastings     

Iron  Mountain  ... 

Lansing  , 

Midland  , 

Sault  Ste  Marie 

Sturgis  

Three  Rivers 

Troy  


Federal  Home  Loan  Bank  of  Chicago— District  7,  111  East  Wacker  Drive,  Suite  700,  Chicago,  Illinois  60601 


Citizens  National  Bank  of  Albion  

Areola  Homestead  and  Loan  Association  

Douglas  Savings  Bank  

Barteiso  Savings  Bank  

Heritage  Bank  

Midland  Federal  Savings  and  Loan  AssociatKHi 

Burlington  Bank  

Byron  Bank  

First  State  Bank  of  Campoell  Hill  

Carrollton  Bank  and  Trust  Company 

Avondale  Federal  Savings  Bank  

Chesterlield  FS&LA  of  Chicago   

tloyne  Savings  &  Loan  Association  

Loomis  Federal  Savings  and  Loan  Association  . 

North  Side  FS&LA  ot  Chicago  

Royal  Savings  Bank  

Second  FS&LA  of  Chicago   

Security  Federal  S  &  L  Association  of  Chicago  . 

South  Chicago  Bank  

Southwest  FS&LA  ot  Chicago , 

Standard  Federal  Bank  for  Savings  ^ 

Central  Federal  Savings  ana  Loan  Association  ., 

De  Witt  Savings  Bank  , 

First  Federal  Bank,  F.S.B  , 

First  United  Bank  

First  National  Bank  of  DeKalb  , 

Soy  Capital  Bank  and  Trust  Company  ...» 

Durand  State  Bank       

Howard  Savings  Bank  

Security  State  Bank  of  Hamilton  , 

Harvard  Federal  Savings  and  i  oan  Association  , 

Suburban  Federal  Savings  

First  National  Bank  of  LaGrange  

Exchange  State  Bank  

Bank  and  Trust  Company    

Maywood- Proviso  State  Bank  

A  J   Smith  Federal  Savings  Bank  


Albion  

Areola  

Arlington  Heights 

Barteiso    

Blue  Island   

Bndgeview  

Burlington    

Byron  

Campbell  Hill  

Carrollton  

Chicago  

Chicago  

Chrcago  

Chicago  

Chicago  

Chicago  

Chicago  

Chicago  

Chicago  

Chicago  

Chicago  

Cicero 

Clinton  

Colchester  

Crete  

DeKalb 

Decatur  , 

Durand  , 

Glenview 

Hamilton  

Harvard , 

Harvey 

LaGrange   , 

Lanark   

Litchfield    

Maywood  

Midlothian    


IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 


IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
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Member 


Security  Savings  Bank   

Farmers  State  Bank  Chadwick  and  Mt.  Carroll 

Ayars  State  Bank   

MidAmerica  Federal  Savings  Bank  

Warren-Boynton  State  Bank  

Oakland  National  Bank  

Ottawa  Federal  Savings  &  Loan  Association  .... 

State  Bank  ol  Paw  Paw  

Heights  Bank  

Pleasant  Plains  State  Bank  

Rantoul  First  Bank,  s.b  

First  Ridge  Farm  State  Bank  

Community  State  Bank  ol  Rock  Falls  

Rushville  State  Bank  

First  Bank  of  Schaumburg 

Bank  of  Warrensburg    

State  Bank  of  Winslow  

Portage  County  Bank  

Pioneer  Bank  

Baraboo  Federal  Bank,  FSB  

First  National  Bank  &  Trust  Company  

Black  River  Country  Bank  

Bonduel  State  Bank   

Cumberland  Federal  Bank,  FSB  

East  Wisconsin  Savings  and  Loan  Association 

Bank  Wisconsin  

Associated  Bank  Madison  

First  Bank  and  Trust  , 

Bank  of  Milton  

Columbia  Savings  and  Loan  Association , 

Milwaukee  Western  Bank  

Reliance  Savings  Bank   

St^  Francis  Bank,  F.S.B  

Universal  Savings  Bank,  F.A 

State  Bank  of  Mt,  Horeb 

Mound  City  Bank  

Community  Bank  of  Sheboygan  

First  Federal  Savings  Bank  of  Wisconsin  

Marquette  Savings  Bank,  S.A  

KeySavings  Bank    

Wood  County  National  Bank  


City 


Monmouth   

Mount  Carroll 

Moweaqua    

Naperville   

New  Berlin  

Oakland  

Ottawa  

Paw  Paw  

Peoria  Heights  .... 
Pleasant  Plains  .. 

Rantoul  

Ridge  Farm    

Rock  Falls  

Rushville  

Schaumburg  

Warrensburg  

Winslow  

Almond  

Auburnqaie     

Baraboo  

Baraboo  

Black  River  Falls 

Bonouel  , 

Cumberland  

Kaukauna  

Kewaskum  

Madison  

Menomonie    

Miltop         

Milwaukee  

Milwaukee   

Milwaukee  

Milwaukee  

Milwaukee  

Mount  Horeb   

Platteville        

Sheboygan       

Waukestia        

West  Allis 
Wisconsin  Rapios 
Wisconsin  Rapids 


Federal  Home  Loan  Bank  o»  Des  Moines— District  8,  907  Walnut  Street,  Des  Moines,  Iowa  50309 


First  Trust  and  Savings  Bank 

Farmers  Savings  Bank  .- 

iowa  Savings  Bank  

Citizens  Bank  

AmerUS    ""!"!!'"!^!"""!"'!^"!!!!"! 

Valley  State  Bank  ][[ 

Liberty  Bank  and  Trust  Company   

First  State  Bank  of  Mapleton  

New  Vienna  Savings  Bank  

First  State  Bank  

Amencan  State  Bank 

Farmers  Savings  Bank 

Perry  State  Bank  

Readlyn  Savings  Bank  

Sac  City  State  Bank  ..^."." 

Union  Bank  and  Trust  Company  Strawberry  Point 

State  Bank  of  Toledo Toledo 


Ceoar  Rapids 

Colesburg 

Coon  Rapids 

Corydon 

Des  Moines  ... 

Eldridge    

Lake  Mills  

Mapleton  

New  Vienna 
Nora  Springs 
Osceola 

Packwood  

Perry    

Readlyn     

Sac  City 


Iowa  State  Bank  

Washington  Federal  Savings  Bank  

First  State  Bank  

Union  State  Bank  

First  State  Bank  of  Bayport 

First  Federal,  FSB  

Pnnsburg  State  Bank  

Randall  State  Bank   

Home  Federal  Savings  Bank  Spring  Valley 

St.  Anthony  Park  State  Bank  St  Paul 

Northwestern  State  Bank  of  Ulen '  Ulen 

Wells  Federal  Bank,  A  FSB  Wells 


Wapello    

Washington 
Webster  City 

Winterset  

Bayport  

Hutchinson   .. 


State 


IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 


lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
MN 
MN 
Pnnsburg MN 


Randall 


MN 
MN 
MN 

MN 

MN 
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Member 


ISS 


Worthtngton  FS&LA  

First  Missoun  National  Bank  

Investors  Federal  Bank  &  Savings  Association 

Boone  National  S&LA,  FA   

Ozarks  Federal  Savings  and  Loan  Association 

Bank  Northwest  

Hardin  Federal  Savings  Bank  

Macon  Building  and  Loan  Association  

Dent  County  Bank  

Quarry  City  Savings  arxj  Loan  Association  

First  Bank.  F.S.B 

Nofwest  Bank  North  Dakota,  N.A 

First  American  Bank  

FamDers  and  Merchants  Bank 

BankFirst,  N.A 

Home  Federal  Savings  Bank  

F&MBank 


City 


State 


Worthington  . 
Brookfiekj  .... 
Chillicothe  .... 

Columbia  

Farmington  .. 

Hamilton  

Hardin 

Macon  

Salem  

WarrenslJurg 

Fargo  

Fargo  

Lisbon  

Huron 

Sioux  Falls  ... 
Sioux  Falls  .. 
Watertown  ... 


MN 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
ND 
ND 
ND 
SD 
SD 
SD 
SD 


Federal  Home  Loan  Bank  of  Dallas — District  9.  P.O.  Box  619026,  Dallas/Fort  Worth,  Texas  75261-0026 


First  Financial  Bank,  FSB 

Fordyce  Bank  and  Trust  Company  

Forrest  City  Bank,  FSB  

City  Natkvial  Bank  of  Fort  Smith 

Pine  Bluff  NatKXial  Bank  

Federal  Savings  Bank  of  Rogers  

First  National  Bank  and  Trust  Company 

First  Westem  Bank  arxl  Trust  R  

First  National  Bank  of  Siloam  Springs  

Bank  of  Coushatta  

St.  Tammany  Homestead  Association  

Teche  Federal  Savings  Bank    

Fkxida  Panshes  Homestead  Association  

LBA  Savings  Bank  

Mutual  Savings  and  Loan  Association  

First  Bank  of  Natchitoches  and  Trust  Company 
Guaranty  Savings  and  Homestead  Association 
Hiberma  Homestead  and  Savings  Association  ., 

Ponchatoula  Homestead  Assoaation   

Bank  of  West  Baton  Rouge 

Ruston  BuiWing  and  Loan  Association  

Bank  of  St.  Francisville 

Bank  of  Commerce 

Amory  Federal  Savings  &  Loan  Association 

Detta  Bank  and  Trust  

Bntton  &  Koontz  First  National  Bank  

Bank  of  New  Mexico  

Internatronal  State  Bank  „ 

First  National  Bank  of  Tucumcan  

Secunty  State  Bank  

First  National  Bank  of  Athens  

First  Nat)or«l  Bank  of  Bndgeport  

Citizens  State  Bank  

Beal  Bank,  SSB  

Secunty  Bank,  N.A 

Hebbfonville  State  Bank „ 

Liberty  Savings  Association  : 

MetroBank,  N.A 

Texas  State  Bank  

First  Nichois  National  Bank  

First  National  Bank  of  1-ake  Jackson  

First  Federal  Savings  and  Loan  Association  

Bank  of  Livingston  

Plains  National  Bank  of  West  Texas 

Bank  of  East  Texas 

Inter  National  Bank 

Mineoia  Federal  Savings  and  Loan  Association 

Comn>eraal  Bank  of  Texas,  N.A 

Westem  National  Bank 

Orange  Savings  Bank,  SSB  

Fort  Bend  FSALA  

Kelty  Fiekj  National  Bank  

SmrttTville  Savings  and  Loan  Association  ....„ 


El  Dorado  

Fordyce  

Forrest  City 

Fort  Smith 

Pine  Bluff 

Rogers 

Rogers  

Rogers 

Siloam  Springs 

Coushatta  

Covington  

Franklin 

Hammond 

Lafayette 

Metaine 

Natchitoches  .... 
New  Orleans  ... 
New  Orleans  ... 
Ponchatoula  .... 

Port  Allen 

Ruston  

St.  Franasville  . 
White  Castle  .... 

Amory  

Drew 

Natchez  

Albuquerque  .... 

Raton  

Tucunxari 

Aljilene  

Athens  

Bridgeport  

Cross  Plains  .... 

Dallas  

Gartand  

Hetibronville  .... 

Houston  

Houston  

Joaquin  

Kenedy  

Lake  Jackson  .. 

Littlefield  

Livingston  

Lubbock  

Lufkin 

McAllen 

Mineola  

Nacogdoches  .. 

Odessa  

Orange   

Rosentierg  

San  Antonio 

Smithville  


AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

lA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MS 

MS 

MS 

NM 

NM 

NM 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


\r„\      o      M, 


/      \A  ^~\ri  rl  a  \ 
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Member 


City 


Town  and  Country  Bank Stephenville 

Loan  and  Building  State  Savings  Bank Sulphur  Springs 

First  National  Bank  in  Valley  Mills Valley  Mills 

South  Texas  Bank,  FSB Victoria 

Winnsboro  Bank  and  Trust Winnsboro 


Federal  Home  Loan  Bank  of  Topeka— Olstilct  10,  P.O.  Box  176,  Topeka,  Kansas  66601 


Commerce  Bank  of  Aurora Aurora 


Del  Norte  Federal  Savings  &  Loan  Association 

Centennial  Savings  Bank,  a  FSB  

Park  National  Bank 

La  Junta  State  Bank  

First  National  Bank  of  Lake  City  

Bank  of  Commerce 

Home  Savings  Bank  

Landmark  Federal  Savings  Bank  

Citizens  Bank  and  Trust  Company  

Gardner  National  Bank  

Farmers  State  Bank  of  Oakley  

First  Kansas  Federal  Savings  Association 

Chisholm  Trail  State  Bank 

The  State  Bank 

Bank  of  Bennington  

Custer  Federal  Savings  and  Loan  Association  .. 

Citizens  State  Bank  

First  State  Bank 

Amencan  National  Bank  of  Fremont  

First  State  Bank 

Havelock  Bank 

First  National  Bank  of  West  Point  

First  National  Bank  &  Trust  Company  

Bank  of  Chelsea  

First  Bank  Claremore,  F.S.B  

American  Bank  and  Tmst 

InterBank,  N.A  

Liberty  Federal  Savings  Bank  

Fairview  Savings  and  Loan  Association  

First  Southwest  Bank  

City  National  Bank  and  Trust  Company 

Citizens  Bank 

First  National  Bank  and  Trust  

NBC  Bank 

Osage  Federal  Savings  &  Loan  Association  

Sooner  State  Bank  

First  State  Bank 


Del  Norte  

Durango 

Estes  ParV  .... 

La  Junta  

Lake  City  

Chanute  

Chanute  

Dodge  City  ... 

Ellsworth 

Gardner  

Oakley  

Osawatomie  . 

Wichita 

Winfield 

Bennington  ... 
Broken  Bow  .. 

Carleton 

Enders  

Fremont  

Fremont 

Lincoln  

West  Point 

Broken  Arrow 

Chelsea  

Claremore 

Edmond  

Elk  City  

Enid  

Fairview  

Frederick  

Guymon  

Lawton  

Muskogee  

Pawhuska 

Pawhuska 

TuttJe  

Watonga  


Federal  Home  Loan  Bank  of  San  Francisco — District  11,  307  East  Chapman  Avenue,  Orange,  California  92666 


Auburn  

Chatsworth 

Covina  

Danville 

El  Segundo 

Fresno  

Gtendale  

Los  Angeles 


Placer  Savings  Bank  

Great  Western  Bank  

California  State  Bank 

Mt.  Diablo  National  Bank 

Hawthorne  Savings  Bank,  F.S.B 

Sierra  Thnft  

Glendale  Federal  Bank,  FSB  

Highland  Federal  Bank,  F.S.B 

Downey  Savings  &  Loan  Association  

National  Bank  of  Southern  Califomia 

Universal  Bank,  F.S.B  

Butte  Community  Bank 

CenFed  Bank  

Provident  Savings  Bank,  FSB  

River  City  Bank |  Sacramento 

Pan  American  Savings  Bank I  San  Mateo 

San  Rafael  Thrift  and  Loan  Company  San  Rafael 

Los  Padres  Savings  Bank.  FSB  Solvang 

Sonoma  Valley  Bank  ■  Sonoma 

EWorado  Bank  ,  Tustin 

Continental  Paafc  Bank  Vacaville 

Surety  Federal  Savings  Bank Vailejo 

Rancho  Vista  National  Bank  I  Vtsta 


State 


TX 
TX 
TX 
TX 

TX 


CO 

CO 

CO 

CO 

CO 

CO 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


Newport  Beach CA 


Newport  Beach 

Orange  

Paradise  

Pasadena  

Riverside 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
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Member 


Quaker  City  Federal  Savings  and  Loan 


City 


Whittier 


Federal  Home  Loan  Bank  of  Seattle— District  12. 1501  Fourth  Avenue,  Seattle,  Washington  98101-1693 


Citizens  Security  Bank  (Guam),  Inc  

First  Federal  Bank  of  Idaho.  FSB  

First  FS&LA  of  Montana 

Empire  Federal  Savings  and  Loan  Association 

First  Security  Bank  Missoula  

Ronan  State  Bank  

Linn-Benton  Bank  

Bank  of  Eastern  Oregon 

Pioneer  Bank.  FSB   

Evergreen  FS&LA  

Klamatti  First  FS&LA  

Washington  Mutual  Bank  FSB  

Orchard  Bank.  F  S  B  

Bank  of  America,  FSB  

American  Manne  Bank  

Riverview  Savings  Bank,  F  S.B 

Whidbey  Island  Bank  

Heritage  Savings  Bank  

Olympia  Federal  Savings  &  Loan  Association  .. 

Farmers  and  Merchants  Bank  of  Rocktord  

First  FS&LA  of  Port  Angeles  

Washington  Mutual  Bank 

Yakima  Federal  Savings  and  Loan  Association 

American  National  Bank  of  Rock  Springs  

Rock  Springs  National  Bank  

Tn-County  Savings  Bank 


Agana  

Levi^iston  

Hamilton  

Livingston  

Missoula  

Ronan  

Albany  

Arlington  

Baker  City 

Grants  Pass  

Klamath  Falls  

Lake  Oswego  

Ontario  

Portland  

Bainbridge  Island 

Camas  

Coupeville 

Olympia  

Olympia  

Opportunity  

Port  Angeles 

Seattle  

Yakima  

Rock  Spnngs  

Rock  Springs  

Torrington  


State 


CA 


GU 

ID 

MT 

MT 

MT 

MT 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WY 

WY 

WY 


C.  Due  dates 

Members  sele<:ted  for  revipw  must 
submit  completed  (Community  Support 
Statements  to  their  PHI. Banks  no  later 
than  February  27.  1P97 

All  public  comments  concerning  the 
Community  Support  performance  of 
sele<;ted  members  must  he  submitted  to 
the  members'  FHLBanks  no  later  than 
February  27.  1997. 

D.  Notice  to  members  selected 

Within  1.5  days  of  this  Noti(.e's 
publication  in  the  Federal  Register,  the 
individual  FHLBanks  will  notify  each 
member  selected  to  be  reviewed  that  the 
member  has  been  selected  and  when  the 
member  must  return  the  completed 
Community  Support  Statement.  At  that 
time,  the  FHLBank  will  provide  the 
member  with  a  Community  Support 
Statement  form  and  written  instructions 
and  will  offer  assistance  to  the  member 
in  completing  the  Statement.  The 
FHLBank  will  only  review  Statements 
for  completeness,  as  the  Housing 
Finance  Board  will  conduct  the  actual 
review 

E.  Notice  to  Public 

At  the  same  time  that  the  FHLBank 
members  selected  for  review  are  notified 
of  their  selection,  each  F'HLBank  will 
also  notify  community  groups  and  other 
interested  members  of  the  public. 


The  purpose  of  this  notification  will 
be  to  solicit  public  comment  on  the 
('ommunity  Support  rec;ords  of  the 
FHLBank  members  pending  review. 

.^nv  person  wishing  to  submit  written 
comments  on  the  Community  Support 
performance  of  a  FHLBank  member 
under  review  in  this  quarter  should 
send  those  comments  to  the  member's 
FHLBank  by  the  due  date  indicated  in 
order  to  be  considered  in  the  review 
process. 

By  the  Federal  Housing  Finance  Board. 

Rila  I   Fair, 

M(in(iii}ng  Director. 

Dated:  December  23,  1996. 
IFR  Doc.  97-00126  Filed  1-10-97,  8  45  am] 

BILUNG  CODE  6725-01 -P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  (Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  ROO 
North  Capitol  Street,  N.W  ,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20.S73,  within  10  davs 


of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  224-002758-014. 

Title:  Port  of  Oakland/American 
President  Line  Terminal  Agreement. 

Parties:  City  of  Oakland  and 
American  President  Lines,  Ltd.  ("APL"). 

Svnopis:  The  proposed  amendment 
allows  the  Philippines,  Micronesia  & 
Orient  Line,  as  a  secondary  user  of  the 
assigned  premises,  a  20  percent 
reduction  in  the  wharfage  rate  on 
certain  overland  common  point  tropical 
fruit  cargo.  The  amendment  also 
modifies  the  agreement  with  respect  to 
the  definitions  of  primary  and 
secondary  use,  in  order  to  facilitate  the 
operations  of  the  global  alliance  APL 
has  entered  with  other  carriers.  Finally, 
the  amendment  provides  for  changes 
applicable  to  the  secondary  use  of  the 
assigned  premises  by  Orient  Overseas 
Container  Line. 

Dated:  )anuary  7,  1997. 
By  order  of  the  Federal  Maritime 
Ckimmission. 

loseph  C.  Polking, 

Secretary. 

[FR  Doc.  97-70.3  Filed  1-10-97;  8:45  ami 

BILUNG  COOE  S730-01-M 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below, 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
.standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
LInless  otherwise  noted,  nonbanking 
ac:tivities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  7, 
1997. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 


1.  Community  Bancnrp  of  Lnuisinna, 
Iiic  .  Raceland,  Louisiana;  to  merge  with 
American  Security  Bancshares,  Inc., 
Welsh,  Louisiana,  and  thereby 
indirectly  acquire  American  Bank, 
Welsh,  Louisiana. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Damen  Financial  Corporation, 
S<:haumburg,  Illinois:  to  become  a  bank 
holding  by  acquiring  100  percent  of  the 
voting  shares  of  Damen  National  Bank. 
-Schaumburg,  Illinois  (in  organization). 

Board  of  Governors  of  the  FeficrHl  Reser\'p 
.Systnm.  )aniiary  7.  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board 
IFK  Dor  97-69;;  FmIoiI  1-10-97:  8:45  ami 
BILUNG  CX)DE  6210-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

Information  Security  Oversight  Office; 
Cancellation  of  Optional  Form 

AGENCY:  General  Services 
.Administration. 
action:  Notice. 


SUMMARY:  Becau.se  of  low  usage  the 
following  Optional  P'orm  is  cancelled: 
OF  95.  Opened /Locked  Sign  for 
Restricted  Files, 

DATES:  Effective  January  13.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  Williams.  Crcneral  Services 
Administration.  (202)  501-0581 

Dated:  December  23.  199b 

Steven  Garfinkel, 

Director.  Infornuition  Seriiritv  Oversight 
Office 

(PR  Doc.  97-713  Filed  1-10-97;  8:45  ami 

BILUNG  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  960-0300] 

Reviewer  Guidance  for  a  Premarket 
Notification  Submission  for  Blood 
Establishment  Computer  Software; 
Availability 

AGENCY:  Food  and  Drug  Admmistration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (P'DA)  is  ainK)un(  ing  the 
availability  of  a  guidance  document 


entitled  "Reviewer  Guidance  for  a 
Premarket  Notification  Submission  for 
Blood  Establishment  Computer 
Software."  The  guidance  do(  umeni 
applies  to  blood  establishment  software 
products  intended  for  u.se  in  the 
nianuiai  ture  ol  bl(X)d  and  idood 
components  or  for  the  maintenance  of 
data  that  t)lood  establishment  personnel 
use  in  making  decisions  regarding  the 
suitability  of  donors  and  the  release  ot 
blood  or  blood  components  for 
transfusion  or  hirther  manufai'ture  The 
guidance  presents  an  over\iew  of  the 
type  of  information.  in<  hiding  methods 
and  procedures,  that  P'DA's  reviewers 
should  expect  to  be  included  in  510(k) 
submissions  for  such  devices  and 
descrit)es  the  approach  FDA's  reviewers 
should  take  in  reviewing  premarket 
submissions  for  blood  establishment 
computer  software. 
DATES:  Written  comments  ma\  t)e 
submitted  at  any  time,  however,  to 
ensure  comments  are  considered  for  the 
next  revision  thev  should  be  submitted 
hv  April  14.  1997. 

ADDRESSES:  Submit  written  comments 
and  information  to  the  Do<:kets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 
Parklawn  Dr .  rm.  1-23,  Rockville.  MD 
20857.  Submit  written  requests  for 
single  copies  of  ttie  guidance  entitled 
"Reviewer  Guidance  for  a  Premarket 
Notification  Submission  for  Blood 
Establishment  Computer  Software"  to 
the  Office  of  Conmiunication,  Training, 
and  Manufac  turers  Assistance  (HFM- 
40).  Center  for  Biologies  Evaluation  and 
Research.  Food  and  Drug 
Administration.  1401  Ro<;kville  Pike, 
Rockville.  MD  20H52-1448   .Send  one 
self-addres.sed  adhesive  label  to  assist 
that  office  in  processing  vour  requests 
The  document  may  also  be  obtained 
by  calling  the  CHER  \oi(  e  Information 
Svstem  at  1-8(10-835-4709  or  301-^27- 
1800.  or  ¥.\X  at  1-800-CBER-FAX.  or 
301-827-3844. 

Persons  with  access  to  the  INTERNET 
may  obtain  the  document  using  the 
Wo'rid  Wide  Web  (WWW),  or  bounce- 
back  e-maii   Fur  WWW  access,  connect 
toCBERat   ■  http.fda.gov/cber/ 
cberftphtnil'  To  receive  the  do(  ument 
by  boun(:e-t)ack  e-mail,  send  a  message 
to  "SWRF\IFW(('''al(  her  fda.gov". 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  lensen.  Office  of  Blood 
Research  and  Review 'Division  of  Blood 
Applications.  C;enter  (or  Biologies 
Evaluation  and  Research  (HFM-385), 
Food  and  Drug  .Administration.  1401 
Rockville  Pike   Roi  kville   MD  20852- 
1448. 301-82~-3524 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  a\aila[)ilit>  of  a 
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"Reviewer  Guidance  for  a  Premarket 
Notification  Submission  for  Blood 
Establishment  Computer  Software   "  A 
premarket  notification  |nl()(k))  is  an 
application  submitted  to  FDA  under 
section  3  lU(k)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
use.  .'^6()(k)),  to  demonstrate  that  the 
medical  device  to  lie  marketed  is 
substantially  equivalent  to  a  legally 
marketed  device  that  was  or  is  currently 
(in  the  U.S.  market. 

In  a  March  :U.  im4.  letter  sent  to 
maiuifacturers  of  blood  establishment 
(  omputer  software,  F13A  stated  that 
software  products  used  in  the 
manufacture  or  maintenance  of  data  for 
blood  and  blood  (  oinponents  are 
devices  under  sedion  20  Uh)  of  the  act 
(21  U.S.C.  321(h))  because  these 
products  aid  in  the  prevention  of 
disease  bv  identifying  unsuitable  donors 
.iiid  bv  preventing  the  release  of 
unsuitable  blond  and  blood  components 
for  transfusion  or  for  further 
manufacturing  use  The  original  date  for 
submissions  was  March  Jl,  1995,  but 
after  careful  evaluation  of  the  needs 
expressed  bv  the  soltware 
manufactun>rs  and  the  impact  of  the 
initiative  on  blood  establishments,  FDA 
concluded  that  a  lyear  extension  to 
Mart:h  31,  1996,  was  warranted.  FDA 
notified  known  manufacturers  of  blood 
establishment  computer  software  ot  the 
extension,  by  letter,  the  text  ot  which 
v\as  published  in  the  Federal  Register  ot 
()( tober  ,3.  199,'^  (fit)  FR  51802)  The 
re\  lewer  guidiino'  was  prt^'snuted  and 
(iis(,ussed  at  ttie  Hlood  ['rnddcts 
Advisorv  Committee  meeting  held  on 
lune  20.'l99fi. 

The  content  and  toniirtt  re(]uired  for  a 
'ilDlkj  submission  mav  In-  tound  in  21 
(FR  part  H()7.  FDA  intends  that  the 
guidance  document  will  be  used  as  a 
supplement  to  the  "Reviewer  Guidance 
ior  ("omputer  Controlled  Medical 
Devices  IJnilergoing  .=ilo(k)  Review," 
issued  bv  the  (Center  tor  Devices  and 
Radiological  Health  on  August  29,  1991. 
The  reviewer  guidance  aimounced  in 
this  notice  contains  a  description  of  the 
(  ontent  and  format  that  a  reviewer 
sh(juld  expect  in  a  .Tl()(k)  submission  for 
blood  establishment  computer  software. 

.■\s  with  other  guidance  do(  uments. 
FDA  does  not  intend  this  d(3(.ument  to 
be  all-mclusive.  Moreover,  net  all 
information  may  be  applicable  to  all 
situations.  The  reviewer  guidance 
d«)<:ument  is  intended  to  provide 
information  and  does  not  set  forth 
requirements.  Although  this  guidance 
do(  ument  does  not  i  reate  or  confer  anv 
rights  lor  or  on  <inv  pers(jn  and  does  not 
i)[)erate  to  bind  FD.\  or  the  public,  it 
does  represent  the  agency's  current 
thinking  on  the  review  of  premarket 


notification  submissions  for  blood 
establishment  computer  software. 

Interested  persons  may  submit  to  the 
Dockets  Management  Braiu  h  (address 
above)  written  comments  on  the 
reviewer  guidance  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Conunents  and 
information  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
document  and  received  comments  are 
available  for  public  examination  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

FDA  anticipates  revising  the  reviewer 
guidance  document  periodically,  in 
response  to  comments  received  or  to 
reflect  advancements  in  blood 
establishment  computer  software. 

Dated:  Deremt)er  31,  1996. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
jFR  Doc.  97-715  Filed  1-10-97;  8:45  am) 
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Notification  Procedures  for  States 
Implementing    Alternative 
Mechanisms"  in  the  Individual  Health 
Insurance  Market 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  generally 
describes  the  statutory  provisions  under 
section  111  of  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (Hlf'AA)  that  guarantee  availability 
of  individual  health  insurance  coverage 
to  certain  individuals  with  prior  group 
coverage.  It  also  provides  procedural 
guidance  for  States  that  intend  to 
implement  an  alternative  mechanism 
under  section  111  of  HIPAA.  Finally. 
this  notice  describes  the  statutory 
provisions  that  will  apply  in  a  State  that 
does  not  implement  an  acceptable 
alternative  mechanism. 

This  notice  does  not  establish  new 
[)olicy  or  requirerni'nts 
FOR  FURTHER  INFORMATION  CONTACT: 
Gertrude  Saunders  of  the  Insurance 
Reform  Implementation  Task  Fon:e 
(IRITF).  (410)  786-5888  or  e-mail 
(iritf@hcfa.gov). 

ADDRESSES:  All  correspondence 
regarding  this  notice  should  be 
submitted  to  the  following  address: 
HCFA,  Bureau  of  Polic:y  Development. 
Office  of  Chronic  Care  and  Insurance 


Policy,  Insurance  Reform 
Implementation  Task  Force,  S-LL-17. 
Attention:  Marc  Thomas,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

SUPPLEMENTARY  INFORMATION: 

I.  Background — Summary  of  Recent 
Legislation 

The  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA, 
Pub.  L.  104-191)  was  enacted  on  August 
21.  1996.  HIPAA  amended  the  Public 
Health  Service  (PHS)  Act  to  provide  for, 
among  other  things,  improved  access, 
portability,  and  renewability  of  health 
insurance  in  both  the  group  and 
individual  health  insurance  markets. 
Group  health  plans  are  regulated,  in 
part,  by  the  F"ederal  government  under 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  and  the 
Internal  Revenue  Code  and,  to  the 
extent  they  purchase  insurance,  in  part, 
by  the  States  under  State  insurance  law. 
Policies  sold  in  the  individual  health 
insurance  market  are  regulated  by  the 
States.  This  notice  pertains  to  only  the 
individual  market  changes  made  by 
section  111  of  HIPAA. 

Section  2741  of  the  PHS  Act,  as  added 
by  section  111  of  HIPAA.  essentially 
gives  a  State  two  options  to  ensure  that 
"eligible  individuals"  have  access  to  the 
individual  health  insurance  market. 
Under  the  first  option,  a.ssuming  there  is 
appropriate  authority  in  State  law,  the 
State  mav  simply  enforce  the  F'ederal 
statutory  provisions  that  require  all 
issuers  who  offer  coverage  in  the 
individual  market  to  make  all  their 
individual  policies  available  to  all 
eligible  individuals  on  a  guaranteed 
basis,  without  preexisting  condition 
exclusions.  (These  provisions  are 
commonly  referred  to  as  the  "F'ederal 
default"  provisions.)  If  the  State  chooses 
this  option,  individual  issuers  may  elect 
to  impose  certain  limitations  on  the 
policies  that  they  are  required  to  offer 
under  the  F'ederal  default  provisions. 
(For  additional  information  on  these 
limitations  see  section  V'lII  of  this 
notice.) 

Under  the  second  option.  States  may 
choose  to  implement  an  "alternative 
mechanism"  to  ensure  that  eligible 
individuals  have  access  to  the 
individual  health  insurance  market  or 
comparable  coverage.  States  that  choose 
this  option  must  submit  to  us  a  timelv 
notice  with  sufficient  documentation  to 
enable  us  to  determine  whether  it  is  an 
acceptable  alternative  mechanism.  (This 
process  is  discussed  in  more  detail 
under  section  VI  of  this  notice,  whii.h 
includes  the  address  for  written 
submissions.) 
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II.  Preemption 

Section  2762  of  the  PHS  Act  specifies 
that  the  Federal  statutory  provisions 
pertaining  to  health  insurance  issuers  in 
the  individual  market  generally  do  not 
preempt  State  regulation  of  individual 
insurance.  Nevertheless,  if  the  State 
standards  and  requirements  prevent  the 
application  of  a  Federal  requirement, 
the  statute  preempts  the  State  standards 
and  requirements  and  the  Federal 
requirements  prevail. 

Accordingly,  the  State  standards  and 
requirements  must  ensure  at  a  mininujni 
that  every  eligible  individual  in  the 
State  is  provided  access  to  coverage  that 
comjiorts  with  Federal  requirements. 
The  State  standards  may  not  depart 
trom  the  Federal  requirements  in  a  way 
that  diminishes  this  minimum  coverage. 
The  State,  however,  is  permitted  to 
adopt  standards  that  expand  the  number 
of  individuals  who  are  protected.  For 
example,  as  discussed  below,  an  eligible 
individual  nuist  have  an  aggregate  ot  at 
least  18  months  of  "creditable 
coverage,"  with  no  breaks  in  coverage 
that  exceed  62  days.  The  same  c:oncept 
of  creditable  coverage  is  used  in  section 
2701  of  the  PHS  Act,  which  limits  the 
use  of  preexisting  condition  exclusions 
in  the  group  market.  Under  section 
2723(b)(2)(iii)  of  the  PHS  Act,  States 
may  permit  breaks  in  coverage  that 
exceed  B2  days.  If  the  State  adopts  this 
provision  in  the  group  market,  it  would 
not  be  precluded  from  applying  the 
same  rule  in  the  individual  market, 
since  it  would  potentially  extend 
coverage  to  people  whose  breaks  in 
coverage  would  otherwise  exclude  them 
from  the  definition  of  an  eligible 
individual. 

Section  2762  of  the  PHS  Act  also 
specifies  that  nothing  in  the  individual 
market  provisions  of  HIPAA  shall  be 
construed  to  affect  or  modify  the 
provisions  of  section  .'il4  of  ERISA, 
which  preempts  State  regulation  of 
employee  welfare  benefit  plans, 
including  group  health  plans,  except 
through  the  regulation  of  insurance. 

III.  Federal  Definitions 

The  individual  market  rules  of  HIPAA 
provide  health  insurance  protection  to 
an  "eligible  individual."  This  term  is 
defined  in  section  2741(b)  of  the  PHS 
Act.  It  includes  an  individual  who 
meets  all  of  the  following  criteria. 

•  The  individual  has  aggregate 
periods  of  "creditable  coverage"  (as 
defined  in  section  27()l(c)  of  the  PHS 
Act)  totaling  18  or  more  months  at  the 
lime  the  individual  seeks  individual 
market  coverage.  In  general,  under 
section  27()l(c)  of  the  PHS  Act,  multiple 
periods  of  coverage  are  aggregated  only 
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if  there  has  been  no  more  than  a  62-day 
break  between  periods  of  creditable 
coverage. 

•  The  individual's  most  recent 
creditable  coverage  must  have  tH>en 
provided  under  a  group  health  plan 
(including  a  governmentnl  plan  or 
church  plan),  as  defined  under  section 
2791  of  the  PHS  Act,  or  health 
insurance  offered  in  t  onnection  with 
that  plan. 

•  The  individual  is  not  eligible  tor 
coverage  under  a  group  health  plan,  is 
not  eligible  for  Medicare  or  Medicaid 
coverage,  and  does  not  have  other 
health  insurani  e  coverage. 

•  The  termination  of  the  individual's 
most  recent  health  plan  coverage  is  not 
related  to  nonpayment  of  premiums  or 
fraud,  as  described  in  sections 
2712(b)(1)  or  (b)(2)  of  the  PHS  .-»ct.. 

•  The  individual  must  have  elected 
any  continuation  coverage  offered  by  an 
employer  plan  under  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (COBRA.  Pub.  L.  99-272)  or  under 
a  similar  State  requirement,  and  must 
have  exhausted  that  cover  ge.  (Federal 
COBR.^  provisions  only  apply  to  plans 
of  an  employer  that  normally  employed 
at  least  20  employees  on  a  typical 
business  day  in  the  preceding  calendar 
year.  In  some  cases,  there  are  State 
requirements  similar  to  COBR^A  that 
require  continuation  coverage  for 
insurance  policies  not  subject  to  the 
Federal  COBRA  provisions.) 

"Group  health  plan"  is  defined  in 
section  2791(a)(1)  of  the  PHS  Act  to 
mean  an  employee  welfare  benefit  plan 
(as  defined  in  ,se(  tion  .^(1)  of  FRISA)  to 
the  extent  that  the  plan  provides 
medical  care  (as  defined  below), 
including  items  and  services  paid  for  as 
medical  care  to  employees  or  their 
dependents  (as  defined  under  thf  terms 
of  the  plan)  directly  or  through 
insurance,  reimbursement,  or  otherwise. 

"Health  insurance  coverage"  is 
defined  in  section  2791(b)(1)  of  the  PHS 
.Act  to  mean  benefits  consisting  of 
medical  care  (provided  directly,  through 
insurance  or  reimbursement,  or 
otherwise  and  including  items  and 
services  paid  for  as  medical  (are)  under 
anv  hospital  or  medical  service  policy 
or  certificate,  hospital,  or  medical 
service  plan  contract,  or  health 
maintenance  organization  contract 
offered  by  a  health  insurance  issuer 

"Health  insurance  issuer"  is  defined 
in  section  2791(b)(2)  of  the  PHS  A(  t  as 
an  insurance  company,  insurance 
service,  or  insurance  organiz.ition 
(including  a  health  maintenance 
organization,  as  defined  in  section 
279Uhm)  of  the  PHS  Ad)  whii  h  is 
licensed  to  engage  in  the  business  of 
insurance  in  the  State  and  which  is 


sub)e<:t  to  State  laws  that  regulate 
insurance.  The  term  "health  insurance 
issuer"  does  not  include  a  group  health 
plan. 

"Individual  lieaith  insurance 
coverage"  is  defined  in  section 
2791(b)(5)  of  the  PHS  Act  to  mean 
health  insurance  coverage  offered  to 
individuals  in  the  indi\'i(iu;il  market. 
i)ut  does  not  include  short-term  limited 
duration  insurance. 

Section  2791(a)(2)  of  the  PHS  Act 
defines  "medical  care"  as  amounts  paid 
for  the  diagnosis,  cure,  mitigation, 
treatment,  or  prevention  of  disease,  or 
amounts  paid  for  the  purpose  of 
affecting  any  structure  or  function  of  the 
body;  including  transportation  primarily 
for  and  essential  to  the  medical  care  and 
insurance  covering  the  medical  care. 

IV.  Alternative  Mechanisms;  Minimum 
Requirements 

.Mthuugh  tile  law  recognizes  diversity 
among  the  States  by  allowing  for 
alternative  mechanisms,  there  are 
minimum  requirements  for  alternative 
mechani.sms.  Under  section  2744(a)(1) 
of  the  PHS  A(.t,  an  alternative 
mechanism  must  meet  the  following 
requirements: 

•  Provide  a  choice  of  health 
insurance  coverage  to  all  eligible 
individuals. 

•  Not  impose  any  preexisting 
condition  exclusions  on  eligible 
individuals. 

•  Include  at  least  one  policy  form  of 
(  n\er,ii;t'  that  is  comparalile  to  eitht-r 
one  ot  the  following: 

+  Comprehensive  health  insurance 
coverage  offered  in  the  individual 
market  in  the  State. 

+  A  standard  option  of  coverage 
available  under  the  group  or 
individual  h  -alth  insurance  laws  in 
the  State. 

•  Implement  one  of  the  following: 

+  The  National  Association  of  Insurance 
Commissioners  (NAIC)  Small 
Kmployerand  Indi\idual  He>alth 
Insurance  Availability  Model  Act,  as 
it  applies  to  individual  health 
insurani;e  a  .erage.  or  the  Individual 
Health  Insurance  Portability  Model 
Act.  as  adopted  on  fiine  .T,  i99R 

-f  A  qualified  high-risk  pool  that 
provides  for  the  following: 

— Health  insurance  coverage  (or 
t:omparable  coverage)  to  all  eligible 
indiv  iduals  that  does  not  impose  any 
preexisting  {.ondition  exclusion  with 
respect  to  this  coverage  for  all  eligible 
individuals. 

— Premium  rates  and  covered  benefits 
for  that  coverage  consistent  with 
standards  included  in  the  NAIC 
Model  Health  Plan  for  Uninsurable 
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Individuals  Act  in  effect  on  August 
21,  1996. 

+■  Another  mechanism  — 

— That  provides  for  risic  adjustment,  risk 
spreading,  or  a  rislc-spreadint; 
mecfiarusm  (among  issuers  or  pc^iicies 
of  issuers)  or  ottiervvise  pr()\  uies  tor 
some  financial  subsidization  tor 
eligible  individuals,  iiicludmiJ 
through  assistance  to  participating 
issuers,  or 

—  linder  vvhi(  h  e,i(  fi  einJilile  inilividn  !! 
IS  provided  a  ctioici;  ot  all  indiv  uiual 


(lealth  insurance  coverage  otherwise 
available. 

If  a  State  adopts  into  Iav\'  or  regulation 
III}  provisions  from  the  NAIC  Model 
Acts  cited  in  section  2744  of  the  PHS 
Act,  it  must  verify  that  none  of  the 
Model  Acts  would  prevent  the 
application  of  a  requirement  of  the  PHS 
Act,  and  therefore  be  preempted.  Since 
those  Model  Acts  predate  the  enactment 
of  HIPAA,  they  do  not  fully  conform 
with  HIPAA  requirements  that  apply  to 


eligible  individuals.  The  NAIC  is 
currently  analyzing  these  Model  Acts  to 
provide  guidance  to  States  in 
identifying  revisions  that  would 
conform  with  the  provisions  of  the  PHS 
A(;t.  (See  later  discussion  in  se(  tion 
VI,C.,3.  of  this  notice.) 

State  options  for  ensuring  that  eligible 
individuals  have  access  to  the 
individual  health  insurance  market  are 
illustrated  in  the  chart  below. 
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V.  Presumption  of  an  Acceptable 
Alternative  Mechanism 

All  ac;c:eptiihle  alternative  mechanism 
includes  a  private  or  public;  individual 
health  insurance  mechanism  that  is 
designed  to  provide  access  to  health 
benefits  tor  individuals  in  the 
individual  market  in  the  Stale  in 
accordance  with  section  2744  of  the 
PHS  Act.  Examples  of  an  acceptable 
alternative  mechanism  may  include  a 
health  insurance  coverage  pool  or 
program,  n  mandatorv  group  conversion 
policy,  guaranteed  issue  of  one  or  more 
plans  of  individual  health  insurance 
coverage,  open  enrollment  by  one  or 
more  health  insurance  issuers,  or  a 
combination  of  these  mechanisms  that 
meet  at  least  the  minimum  standards 
under  section  2744. 

A  Statt'  Submission  by  April  1.  1997 

A  State  is  presumed  to  be 
implementing  an  acceptable  alternative 
mechanism  as  of  [uly  1,  1997.  if,  by  not 
later  than  April  1.  1997,  the  Chief 
Exefuitive  Officer  (generally  the 
Governor)  of  the  State  notifies  us  that 
the  State  has  enacted  or  intends  to  enact 
any  neces.sary  legislation  as  of  lanuary 
1,  1998,  and  provides  us  with  the 
information  necessary  to  review  the 
mei;hanism  and  its  implementation  (or 
proposed  implementation),  and,  if, 
within  90  days  after  rec  eiving  the  State's 
submission,  we  do  not  disapprove  it  as 
described  in  section  VII. B.  of  this  notice. 
(If  we  notify  the  State  of  our  need  for 
additional  information  or  further 
discussions  on  its  submission,  we  will 
suspenci  the  review  pericjii  until  the 
State  provides  the  necessary 
information  or  participates  in  the 
necessary  disc.ussions   If  the  State 
(hooses  not  to  provide  the  ne<;essary 
information  or  our  discussions  with  the 
State  cannot  be  concluded  satisfactorily, 
we  may  disapprove  the  State's 
submission.)  The  State  must  provide 
information  necessary  for  us  to  review 
the  mechanisms  implementation  every 
3  years  to  continue  to  lie  presumed  to 
have  an  acc;eptable  alternative 
mechanism. 

B.  State  Submission  After  April  1.  J997 

A  State  mav  presume  that  we  have 
acf:epted  its  proposed  alternative 
mec:hanism  if — 

•  After  Aprii  1,  1997,  the  State 
submits  notice  and  sufficient 
dot:umentation  (see  sec;tion  VI  of  this 
notice)  for  either  an  initial  proposed 
alternative  mechanism  or  revisions  to  an 
already  submitted  proposed  alternative 
mec;hanism.  and 

•  We  make  no  determination 
disapproving  the  mechanism  within  90 


days  (or  a  longer  peri(jd  if  we  suspended 
the  90-day  review  period  awaiting 
additional  information  or  to  conduct 
further  discussion  with  the  State). 

After  an  additional  90  days,  the  State 
may  presume  its  alternative  mechanism 
to  be  an  acceptable  alternative 
mechanism.  (For  further  information  on 
future  adoptions  and  revisions  see 
section  V1.D.5.  of  this  notice.) 

VI.  Notification,  Documentation,  and 
Review 

A.  Notification 

Under  section  2744(b)  of  the  PHS  Act. 
except  as  described  below  in  section 
VII. B.,  a  State  is  presumed  to  be 
implementing  an  acceptable  alternative 
mechanism  as  of  July  1 ,  1997,  if,  by  not 
later  than  April  1,  1997,  the  Chief ' 
Executive  Officer  (generally  the 
Governor)  of  the  State  takes  the 
following  two  actions: 

•  Notifies  us  that  the  State  has 
enacted,  or  intends  to  enact,  by  [anuary 
1,  1998  (or  July  1.  1998  if  the  State 
legislature  cannot  meet  before  August 
21,  1997)  any  necessary  legislation  to 
provide  for  the  implementation  of  a 
mechanism  reasonably  designed  to  be 
an  acceptable  alternative  mechanism  as 
of  January  1,  1998  (or  July  1.  199H  if  the 
State  legislature  cannot  meet  before 
August  21,  1997), 

•  Provides  us  with  the  information 
necessary  for  us  to  review  the 
mechanism  and  its  implementation  (or 
its  proposed  implementation). 

B.  Documentation 

Since  the  law  gives  States  substantial 
flexibility  in  devising  alternative 
mechanisms,  we  do  not  intend  that  this 
notice  set  forth  a  checklist  of  criteria.  If 
a  State  chooses  to  submit  a  proposed 
alternative  mechanism,  the  State  must 
determine  what  to  submit.  We  must, 
however,  be  able  to  determine  whether 
the  mechanism  will  be  both  designed 
and  enforced  in  a  way  that  will  ensure 
that  eligible  individuals  are  given  the 
required  access  to  insurance  coverage. 
Our  review  will  focus  on  results  for 
eligible  individuals.  Our  main  concern 
is  that  the  State  submission  show  th  > 
analysis  and  the  reasoning  behind  the 
design  of  the  proposed  alternative 
mechanism,  and  a  reasonable 
assessment  of  the  likelihood  that  the 
mechanism  will  achieve  the  legislative 
objectives. 

Since  time  will  be  of  the  essence  in 
reviewing  a  large  volume  of  submissions 
and  responding  to  the  States  timely,  we 
recommend  that  a  State  provide 
summaries  and  full  text  of  any  critic;al 
supporting  information  (such  as  the  text 
(or  proposed  text)  of  legislation  or 


regulations)  in  its  initial  State 
submission.  If  we  notify  the  State  of  our 
need  for  additional  information  or 
further  discussions  on  its  submission, 
we  will  suspend  the  review  period  until 
the  State  provides  the  nece.ssary 
information  or  participates  in  the 
necessary  discussions.  If  the  State 
chooses  not  to  provide  the  necessary 
information  or  our  discussions  with  the 
State  cannot  be  (oncluded  satisfactorily, 
we  may  disapprove  the  State's 
submission.  VVe  discuss  disapproval  and 
the  consequences  of  disapproval  in 
sections  VII. B,  and  C.  of  this  notice. 

The  submission  must  include 
sufficient  information  to  provide  us 
with  a  reasonable  basis  for  concluding 
that  the  propcsed  alternative 
mechanism  meets  the  requirements 
described  in  section  VI. C.  of  this  notice. 
Along  with  a  detailed  description  of  the 
alternative  mec:hanism  and  how  it  will 
be  implemented  and  function,  we 
recommend  the  State  include  the 
following  information: 

•  Contact  Person — The  name, 
position  title,  address,  and  telephone 
number  of  the  person  to  whom  we 
should  address  all  questions  and 
contac:ts  concerning  the  proposed 
alternative  mechanism. 

•  State  Legislative  Calendar — Clear 
and  prominent  identification  of  needed 
State  legislative  ac;tion  and  the  State 
legislature's  sessions.  We  need  to  know 
of  any  legislative  issues  affecting  a 
State's  ability  to  implement  an 
alternative  mechanism  so  that  we  can 
determine  priorities  for  reviewing  State 
submissions.  Also,  the  State  should 
submit  a  description  of  the  authority 
and  procedures  it  follows  for  calling  a 
special  or  emergency  legislative  session, 
if  these  exist. 

•  State  Laws  and  Regulations — A 
summary  and  copies  of  the  full  text  of 
existing  State  laws  and  regulations 
pertaining  to  the  individual  health 
insurance  market.  Laws  and  regulations 
that  could  be  critical  to  an  adequate 
analysis  include  the  following: 

-t-  Medical  underwriting  and  rating 

restrictions. 
+  Restrictions  on  preexisting  condition 

exc:lusions. 
+  Guaranteed  issue  requirements. 
+  Solveni:y  requirements. 

If  a  State  chooses  to  implement  an 
"other  mechanism"  described  in  section 
2744(c)(3)  of  the  Act,  we  recommend 
that  the  State  submit  a  more  detailed 
description  of  the  mechanism  than  it 
would  if  it  planned  to  implement  a 
mechanism  that  relies  on  one  of  the 
three  NAIC  Model  Acts  referenced  in 
section  2744  of  the  PHS  Act.  In 
particular,  unless  the  State  chooses  to 
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provide  a  choice  to  eligible  individuals 
of  all  individual  policies  sold  in  the 
State,  the  State  should  describe  in  detail 
how  the  risk  associated  with  serving  all 
anticipated  eligible  individuals  would 
be  spread  under  the  mechanism  and 
how  the  additional  cost  associated  with 
serving  this  new  population  would  be 
subsidized. 

The  following  examples  illustrate  the 
differences  in  documentation  that  a 
State  may  submit,  based  on  differences 
in  the  State's  legislation  and  proposed 
alternative  mechanism. 

•  Fxnmplc  1 — State  A  has  alreadv 
adopted  a  comprehensive  reform  for  its 
individual  health  insurance  market.  The 
State  now  prohibits  preexisting 
condition  limitations  on  coverage, 
provides  for  guaranteed  issue  and 
guaranteed  renewability,  and  has  taken 
active  steps  to  ensure  the  participation 
of  insurers  in  the  State  individual  health 
insurance  market.  State  A  submits,  in 
addition  to  its  recent  law  (which  was 
adopted  before  August  21,  1990,  the 
enactment  date  of  HIPAA),  two 
analyses:  the  first  identifies  technical 
amendments  to  make  its  recent  law 
consistent  with  HIPAA;  the  second 
shows  that  any  eligible  individual  under 
HIPAA  also  would  be  eligible  for  the 
individual  market  under  the  State  law. 
The  State's  submi.ssion  also  shows  that 
the  State's  residency  requirements 
would  not  prevent  any  HIPAA-eligible 
individual  from  entering  the  individual 
market  without  causing  a  break  in 
coverage. 

•  Example  2 — State  B  has  a  State, 
high-risk  pool,  but  that  pool  has  a 
significant  waiting  list  or  appears  to  f)e 
entering  a  "premium  death  spiral." 
State  B  offers  an  improved  risk  pool 
legislative  and  funding  package. 
Because  the  financial  stability  of  the 
existing  risk  pool  is  known  to  be  in 
question.  State  B  includes,  in 
considerable  detail,  analyses  of  the 
projected  revenue,  subsidies,  and 
financial  condition  of  the  pool  under 
the  proposed  law.  State  B  also  specifies 
how  HIPAA-eligible  individuals  will  be 
able  to  enter  the  risk  pool  without 
causing  a  break  in  coverage. 

A  State  may  wish  to  submit  other 
information,  depending  on  the  extent  of 
the  changes  the  State  is  planning  and  its 
relevance  to  the  State's  proposed 
alternative  mechanism.  Some  examples 
follow: 

•  Characteristics  of  the  Existing 
Individual  Market — Analysis  of 
information  relating  to  the  existing 
availability  and  sale  of  individual  health 
insurance  to  the  current  population  of 
the  State.  Examples  of  this  information 
might  be  a  description  of  the  policy 
forms  currently  available  in  the 


individual  market  in  the  State;  numbers 
of  policies  held  under  each  form; 
current  popidation  of  the  State; 
estimated  percentage  of  that  population 
currently  covered  under  group  plans  or 
coverage  other  than  individual  coverage; 
and  estimated  uninsured  population. 

•  Projected  Market  Impact  of  the 
Alternative  Mechani.'^m — The  State's 
best  estimate  of  the  number  of  eligible 
individuals  who  will  need  to  be  served 
under  the  proposed  alternative 
mechanism,  in{,lu(iing  a  description  of 
the  factors  the  State  considered  in 
determining  the  size  of  the  affected 
population,  how  the  mechanism  will 
serve  the  needs  of  the  affected 
population,  how  much  the  mechanism 
serving  this  population  will  cost,  aud 
how  those  costs  will  be  borne.  In 
describing  its  populjition  of  eligible 
individuals  or  potentially  eligible 
individuals  in  the  individual  health 
insurance  market,  the  State  may  want  to 
consider  the  relative  prevalence  of 
certain  groups  of  individuals  in  the 
State  and  how  the  alternative 
mechanism  will  affect  the  likely  number 
of  individuals  eligible  for  coverage 
under  the  mechanism.  For  a  mec:hanism 
that  will  rely  on  State-supported 
operations  such  as  risk  pools  and  other 
risk-spreading  mechanisms,  the  State 
should  show  the  level  and  source  of 
funding  needed  to  provide  for  the  needs 
of  the  eligible  or  potentially-eligible 
individuals. 

Groups  whose  relative  size  may  be 
large  enough  to  have  substantial  impact 
on  the  number  of  eligible,  as  well  as 
ineligible,  individuals  include  the 
toUowing: 

+  Individuals  eligible  for  Medicaid 
(especially  if  the  State  has  a  waiver 
under  section  1115  of  the  Social 
Security  Act  that  expands  eligibility 
for  Medicaid  and  would  thus  make 
these  people  ineligible  under  HIPAA 
for  transition  to  the  individual 
market). 

+   Individuals  eligible  for  Medicare. 

+   Individuals  who  are  receiving 
medical  (overage  under  special 
programs  such  as  tht^  Indian  Health 
Ser\  ice.  These  individuals  may  meet 
the  definition  of  an   'eligible 
individual,  "  but  their  eligibility  for 
coverage  under  the  Indian  Health 
Service  program  may  make  it  unlikely 
that  they  would  purchase  private 
health  insuran{:e. 

+   Individuals  who  elect  and  exhaust 
their  t;ontinued  group  health  plan 
c:overage  under  COBRA  or  i  overage 
under  a  similar  State  requireinent. 

+   Individuals  who  do  not  have  the 
COBRA  protection  (or  similar 
protection  under  a  State  requirement) 


and  will  be  entering  the  alternative 
mechanism  directly  as  an  eligible 
individual   For  example,  an 
individual  whose  employer  stops 
offering  health  insurance  coverage 
may  be  eligible  for  co\  erage  under  the 
alternative  mechanism  without 
waiting  for  the  COBR.^  (  ontinuation 
period  to  enu 

C.  Standard  of  Review 

1.  General 

We  will  base  our  review  on  certain 
principles  set  forth  in  the  statute  and 
legislative  history.  The  statute  clearly 
requires  us  to  make  a  substantive 
determination  whether  a  mechanism  is 
an  "acceptable  alternative  mechanism" 
that  meets  all  of  the  requirements  set 
forth  in  the  statute.  However,  while,  as 
noted  in  section  11  of  this  notice,  no 
State  requirement  can  prevent  the 
application  of  a  requirement  of  HIPAA, 
the  (^onlereme  Report  that  ac(A)mpamed 
that  legislation  states  that  the  conferees 
intended  the  narrowest  preemption. 
This  notice  describes  how  we  intend  to 
apply  these  principles. 

2.  Statutory  Requirements 

We  will  review  each  State's 
submission  to  determine  whether  it 
addresses  each  ot  the  following 
requirements: 

•  Is  the  mechanism  reasonably 
designed  to  provide  all  eligible 
indiv  iduals  with  a  choice  of  health 
insurance  coverage? 

•  Does  the  choice  offered  to  eligible 
individuals  include  at  least  one  policy 
form  that  meets  the  following 
requirements'' 

+  Is  comparable  to  comprehensive 
health  insurance  coverage  offered  in 
the  individual  market  in  the  State, 

+  Is  comparable  tu  a  standard  option  of 
coverage  available  under  the  group  or 
individual  health  insuranc:e  laws  of 
the  State 

•  Does  the  mechanism  provide  access 
to  coverage  for  all  eligible  individuals 
within  Federal  time  frames? 

•  Does  the  mechanism  prohibit 
preexisting  (ondition  exclusions  for  all 
eligible  individuals:' 

•  Is  the  State  implementing  one  of  the 
following? 

+  The  NAIC  Small  Kniplo\er  and 
Individual  Health  Insurance 
Availability  Model  Act  (Availability 
Model),  adopted  on  lune  3    1996. 

+  The  Individual  Health  Insurant:e 
Portability  Model  Act  (Portability 
Model),  adopted  on  lune  3.  1996. 

+  A  qualified  high-risk  pool  that 
provides  eligible  indiv  iduals  health 
insiiraiK.e  or  comparable  coverage 
without  a  preexisting  condition 
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exclusion,  and  with  premiums  and 
benefits  consistent  with  the  NAIC 
Model  Health  Plan  for  Uninsurable 
Individuals  Act  (as  in  effet.t  Augu.st 
21.  1996). 
+  A  mechanism  that  provides  for  risk 
spreading  or  provides  eligible 
individuals  with  a  choice  of  all 
available  individual  health  insurance 
coverage. 

•  Has  the  State  enacted  all  legislation 
neces.sary  for  implementing  the 
alternative  mechanism' 

+  If  not.  will  the  neces.sary  legislation  be 

enacted  bv  lanuarv  1.  1998' 
+  If  not,  is  the  .State  legislature  meeting 

during  the  12-month  period  beginning 

August  21,  1996  and  ending  August 

20,  1997? 

.T.  Concern  About  Using  NAIC  Models 

As  discu.s,sed  previously,  while  the 
statute  recommends  the  use  of  certain 
NAIC  Model  Acts  and  references  them 
by  specific  adoption  dates,  these  Model 
Acts  contain  certain  provisions  that  are 
inconsistent  with  HIPAA  requirements. 
If  inconsistencies  exist,  a  State  must 
alter  these  provisions  as  they  apply  to 
eligible  individuals  under  HIPAA  so 
that  its  mechanism  conforms  with  the 
Federal  requirements.  For  e.xample,  if  a 
State  uses  the  Portability  Model  (which 
permits  the  use  of  preexisting  condition 
exclusions  and  affiliation  periods),  it 
must  distinguish  between  Federally- 
eligible  individuals  and  all  others 
served  under  the  States  rules  As  long 
as  it  exempts  all  Federally-eligible 
individuals  from  any  preexisting 
condition  exclusions  or  affiliation 
periods,  the  State  may  still  use  (with 
respect  to  non-P'ederallv-eligible 
individuals  in  the  individual  market) 
the  preexisting  condition  and  affiliation 
rules  of  the  Portability  Model 

Although  the  following  is  not  an  all- 
inclusive  list,  we  note  the  following 
additional  discrepancies  between  the 
NAIC  Model  Acts  and  HIPAA 
requirements: 

•  The  Portability  Model  permits  only 
a  31-day  break  in  coverage  for 
individuals  rather  than  the  62-day  break 
permitted  by  section  2701(c)(2)  of  the 
PHS  Act.  Federally-eligible  individuals 
must  be  given  at  least  the  62-day  break 
required  under  section  2701(c)(2). 

•  The  Availability  Model  (.ontains  a 
definition  of  "qualifying  coverage"  that 
excludes  coverage  under  a  group  health 
plan  that  is  regulated  under  ERISA. 
Under  HIPAA,  however,  the  definition 
of  "creditable  coverage"  clearlv 
includes  coverage  under  a  "group  health 
plan,"  which  is  defined  to  include  self- 
insured  plans  regulated  under  ERISA. 

•  Certain  key  concepts  (for  example, 
"eligible  person,"  "preexisting 


condition."  and  "qualifying  coverage") 
are  defined  in  both  the  Availability  and 
Portability  Models  somewhat  differently 
than  in  HIPAA.  To  the  extent  that  State 
law  incorporates  or  plans  to  incorporate 
portions  of  the  Models  that  use  those 
terms,  the  State  must  ensure  that  use  of 
these  terms  does  not  prevent  the 
application  of  HIPAA  protections  to 
eligible  individuals.  This  may  be  done 
simply  by  applying  special  provisions  to 
those  eligible  individuals. 

•  The  Availability  and  Portability 
Models  also  contain  residency 
requirements  that  cannot  be  applied  to 
HIPAA-eligible  individuals. 

•  If  a  State  uses  the  NAIC  Model 
Health  Plan  for  Uninsurable  Individuals 
Act,  certain  otherwise  acceptable  high- 
risk  pool  practices  such  as  "wait- 
listing" individuals  or  applying 
preexisting  condition  exclusions  are  not 
permitted  with  respect  to  HIPAA- 
eligible  individuals. 

4.  Interim  Response  to  Frequently 
Asked  Questions 

We  recognize  that  States  would  like  to 
have  answers  now  to  questions  such  as 
whether  a  difference  in  deductibles 
constitutes  enough  choice  or  how 
comprehensive  a  policy  mu.st  be  to  be 
an  acceptable  offering.  However,  this 
document  is  a  procedural  notice  and  not 
a  regulation.  Until  we  issue  regulations 
dealing  with  these  and  other  issues. 
States  must  make  a  good  faith  effort  to 
interpret  the  statute  as  best  they  can 
when  proposing  an  alternative 
mechanism  before  April  1,  1997.  Should 
any  discrepancies  later  emerge  between 
a  State's  interpretation  of  the  statute  and 
our  interpretation,  as  expressed  in  the 
interim  final  rule  that  we  expect  to 
publish  by  April  1.  1997,  we  plan  that 
the  Federal  rules  will  apply 
prospectively  and  will  afford  a 
transition  period  that  will  give  a  State 
an  adequate  opportunity  to  amend  its 
mechanism  to  conform  with  any  new 
regulation  requirements  We  will 
include  rules  on  the  transition  period  in 
the  interim  final  rule. 

D.  Notification  Procedure 

1.  Advance  Notification  Requested 

We  request  that  a  State  notify  us  in 
writing  or  by  e-mail  (iritf@hcfa.gov)  of 
its  intent  to  submit  or  not  to  submit  an 
alternative  mechanism.  If  we  do  not 
hear  from  a  State  by  February  14,  1997, 
we  will  contact  the  State  to  find  out  its 
intention  regarding  the  submission  of  an 
alternative  State  mechanism.  The  law 
does  not  create  a  requirement  that  States 
notify  us  of  their  intentions,  but 
notification  will  help  us  plan  our  work 
to  meet  the  statutory  deadlines. 


If  a  State  does  not  plan  to  offer  an 
alternative  mechanism,  we  request  that 
the  State  advise  us  of  its  plans  to 
implement  the  Federal  requirements. 

It  a  State  does  not  plan  to  offer  either 
an  alternative  mechanism,  or  to 
implement  the  Federal  requirements,  we 
request  that  the  State  advise  us  as  soon 
as  possible  so  that  we  may  begin  action 
to  implement  Federal  enforcement  of 
the  Federal  requirements  in  the  State. 


2.  Contents  of  Notification  Package 

We  request  that  a  State's  submission 
be  submitted  in  duplicate  and  be 
accompanied  by  a  cover  letter,  signed  by 
the  Chief  Executive  Officer  (generally 
the  Governor)  of  the  State.  In  addition, 
States  should  include  a  brief  summary 
of  their  legislative  calendars  and  note 
any  deadlines  that  are  significant  to  this 
review  process.  We  are  requesting  that 
States  submit  two  copies  of  their 
proposed  alternative  mechanisms  to 
assist  us  in  timely  review  of  their 
submissions.  Our  regional  offices  may 
assist  us  in  reviewing  the  States' 
submissions  and  we  wish  to  avoid  any 
delays  that  may  occur  in  reproducing 
these  submissions. 

3.  Deadline 

We  must  receive  all  submissions  from 
the  States  no  later  than  April  1,  1997  in 
order  for  the  State  to  qualify  for  the 
presumption  that  it  is  implementing  an 
acceptable  alternative  mechanism  as  of 
July  1,  1997.  For  official  confirmation  of 
our  receipt  date,  we  suggest  that  States 
use  the  postal  certification  services  of 
the  United  States  Post  Office. 

No  later  than  90  days  after  we  receive 
a  State's  proposed  alternative 
mechanism,  we  will  take  at  least  one  of 
the  following  actions: 

•  Notify  the  State  that  we  have 
accepted  its  proposed  alternative 
mechanism.  (This  notification  may  be 
before  the  90-day  review  period  ends.) 

•  Make  no  determination  concerning 
the  State's  alternative  mechanism; 
therefore,  the  State  may  presume  we 
have  accepted  its  alternative 
mechanism. 

•  Forward  to  the  State  a  request  for 
additional  information  or  a  notification 
that  we  need  to  discuss  further  with  the 
CEO  for  his  or  her  designee)  the 
proposed  alternative  mechanism.  We 
expect  to  make  requests  for  additional 
information  or  initiate  discussions  as 
soon  as  possible  after  receiving  the 
State's  proposed  ahernative  mechanism. 
If  we  notify  the  State  of  our  need  for 
additional  information  or  further 
discussions  on  its  submission,  we  will 
suspend  the  review  period  until  the 
State  provides  the  necessary 
information  or  participates  in  the 
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necessary  discussions.  If  the  State 
chooses  not  to  provide  the  necessary 
information  or  our  di.scussions  with  the 
State  cannot  be  concluded  satisfactorily, 
we  may  disapprove  the  State's 
submission.  We  discuss  disapproval  and 
the  consequences  of  disapproval  in 
sections  VII.B.  and  C.  of  this  notice.  The 
State  may  contact  us  for  information  on 
implementing  the  Federal  default 
requirements. 

4.  Where  To  Submit  a  Package 

We  request  each  State  submit  its 
proposed  alternative  mechanism,  in 
duplicate,  to  the  following  address: 
HCFA,  Bureau  of  Policy  Development, 
Office  of  Chroni«  Care  and  Insurance 
Policy,  Insurance  Reform 
Implementation  Task  Force,  S-LL-17, 
Attention:  Marc  Thomas,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

5.  Future  Adoptions  and  Revisions 

A  State  with  an  approved  alternative 
mechanism  may  request  approval  of 
revisions  to  its  alternative  mechanism. 
Similarly,  a  State  operating  under  the 
Federal  default  provisions  may,  at  any 
time,  submit  a  proposed  alternative 
mechanism.  The  State  should  mail  its 
submission  to  the  above  address.  We 
request  that  future  revisions  to  alreadv 
approved  mechanisms  be  submitted  no 
earlier  than  July  1,  1997. 

E.  Continued  Presumption  for  States 
Entitled  to  Statutory  Delay 

In  accordance  with  section  2744(b)  of 
the  PHS  Act.  States  whose  legislatures 
do  not  meet  within  the  12-month  period 
beginning  August  21,  1996  and  ending 
August  20,  1997,  and  that  need 
legislative  authority  in  order  to  enact  an 
acceptable  alternative  mechanism  may 
qualify  for  e.xtended  deadlines  for 
implementing  an  acc:eptable  alternative 
mechanism.  To  qualify  for  an  extension, 
the  State  must  comply  with  the 
following  deadlines: 

•  In  order  for  the  State  to  I. a  entitled 
to  the  presumption  that  it  has  an 
acceptable  alternative  mechanism  in 
effect  as  of  [uly  1,  1997,  the  Chief 
Executive  Officer  (generally  the 
Governor)  must  notify  us  by  April  1, 
1997  about  the  following: 

+  The  State  legislature  has  not  and  will 
not  meet  during  the  12-month  period 
beginningykugust  21,  199R  and 
ending  August  20,  1997 

+  The  State  intends  to  implement  an 
alternative  mechanism  bv  Julv^l. 
1998. 

•  In  order  for  the  presumption  to 
i.jntimie  on  and  after  )ulv  1 ,  1998,  the 
State  must — 


-t-  Notify  us  by  April  1,  1998  that  the 
State  has  enacted  any  necessary 
legislation  to  provide  for 
implementation  of  an  acceptable 
alternative  mechanism  as  of  July  1, 
1998. and 

+  Provide  us  with  the  information 
described  in  this  section  to  enable  us 
to  review  the  mechanism  and  its 
implementation. 

VII.  Notification  to  the  State 

A.  Time  Frames 

For  State  submissions  received  bv 
April  1,  1997,  we  will  do  a  preliminary 
review  to  determine  whether  the 
package  appears  to  be  complete  enough 
for  us  to  make  a  determination.  If  not. 
we  will  notify  the  State  by  telephone 
and  in  writing,  and  provide  the  State  the 
opportunity  to  submit  supplemental 
information.  We  will  issue  a  written 
response  to  each  State's  request  as  soon 
as  possible,  and  no  later  than  90  days 
after  receipt  of  the  State's  submission. 

B.  Disapproval 

In  accordance  with  section  2744(b)(2) 
of  the  PHS  Act,  we  will  review  the 
information  submitted  and  make  a 
preliminary  determination  whether  the 
State  has  or  has  not  submitted  an 
acceptable  alternative  mechanism. 

If  our  preliminary  detennination'is 
that  the  mechanism  is  not  acceptable, 
we  will  consult  with  the  Chief 
Executive  Officer  (generally  the 
Governor)  of  the  State,  or  his  or  her 
designee,  and  the  State  Insurance 
Commissioner  or  the  Chief  Insurance 
Regulatory  Official  of  the  State.  If  after 
these  consultations,  we  still  conclude 
that  the  State's  alternative  mechanism  is 
not  acceptable,  we  will — 

•  Notify  the  State  of  that 
determination;  and 

•  Inform  the  State  that  if  the  State 
fails  to  implement  an  acceptable 
alternative  mechanism,  the  Federal 
default  provisions  will  take  effect. 

If  we  disapprove  a  State's  proposed 
alternative  mec;hanism,  we  will  give  the 
.State  a  reasonable  opportunity  to 
modify  the  mechanism  (or  to  adopt 
another  mechanism). 

C.  Consequences  of  Disapproval  and 
Enforcement  A<-tion 

If  we  make  a  final  determination  that 
(1)  the  design  of  a  .State's  alternative 
mechanism  is  not  acceptable  or  (2)  the 
State  is  not  substantially  enforcing  an 
otherwi.se  acceptable  alternative 
mechanism,  we  will  notify  the  State  in 
writing  of  our  determination.  We  will 
provide  the  State  with  notice  that  thn 
requirements  of  section  2741  of  the  PHS 
Act  apply  to  health  insuranc:e  coverage 


offered  in  the  individual  market  in  the 
State,  effective  as  of  a  date  specified  in 
our  notice. 

VIII.  Alternative  Coverage  Where  There 
Is  No  Stale  Mechanism 

In  accordance  with  section  274 1|(.)  of 
the  PHS  Act.  if  a  .State  is  not 
implementing  an  acceptable  alternative 
mechanism,  a  health  insurance  issuer 
may  elect  to  limit  coverage  offered 
through  the  individual  market  within 
prescribed  parameters.  The  issuer  may 
limit  the  individual  market  coverage 
offered  as  long  as  there  are  two  different 
policy  forms  of  coverage  offered  Both 
policy  forms  must  be  designed  for,  made 
generally  avail-  'ile  to.  actively  marketed 
to,  and  enroll  both  eligible  and  other 
individuals,  and  meet  one  of  two 
requirements  regarding  policy  forms 
described  in  section  2741(c)(2)  or  (c|(.3) 
ofthePHS  A(t. 

Under  section  2741((:)(2).  the  health 
insurance  issuer  must  offer  the  policy 
forms  for  individual  health  insurance 
coverage  with  the  largest,  and  next  to 
largest,  premium  volume  of  all  similar 
policy  forms  offered  by  the  issuer  in  the 
State  or  applicable  marketmg  or  service 
area  by  the  issuer  in  the  individual 
market  for  the  period  involved.  Under 
section  2741(c)(,3).  the  health  insurance 
issuer  must  offer  a  lower-level  (overage 
policy  form  that  meets  the  requirements 
ut  section  2741(c)(.'?)(B)  and  a  highpr- 
level  coverage  policy  form  that  meets 
the  requirements  of  section 
2741(c)(.l){C:),  Eac.h  of  these  poiit  y  forms 
must  include  t)enefits  siibstantialh 
similar  to  other  individual  health 
insurance  coverage  offered  by  the  issuer 
in  the  State  and  eacti  must  be  covered 
under  a  method  described  in  section 
2744((:)(;t)(.\)  pertaining  to  risk 
adjustment,  risk  spreading,  or  financial 
subsidization. 

IX.  Information  Collection 
Requirements 

Under  the  Paperwork  Redudion  Act 
of  1995.  agencies  are  required  to  pro\  ide 
60-da\  notice  in  the  Federal  Register 
and  solicit  putilic  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  This  notice  contains 
information  collections  that  are  subject 
to  re\  iew  b\  OMB  under  the  Paperwork 
RetiiK.tion  .'\(:t  of  1995   The  title 
description,  and  respondent  de.s(  ription 
of  the  information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burden 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searc.hing 
existing  data  souri  es.  gathering  and 
maintaining  the  data  needed,  and 
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coMecting  and  reviewing  the  collection 
of  information. 

We  are.  however,  requesting  an 
emergency  review  of  this  notice,  hi 
i.onipliance  with  section  :15()6(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995, 
we  have  submitted  to  the  OMB  the 
following  information  collection  for 
emergencv  review  We  are  requesting  an 
emergency  review  he<:ause  the 
i:ollection  of  this  information  is  needed 
before  the  expiration  of  the  normal  time 
limits  under  OMB's  regulations  at  5 
CFK.  p.irt  1:12()  So  that  a  State  does  not 
have  to  incur  the  burden  of  tein[jorarily 
implementing  the  Federal  default 
requirements  or  live  under  Federal 
enforcement  of  those  requirements, 
HIPAA  requires  a  State  to  submit  to  us 
its  f)roposed  alternative  mechanisms  by 
April  1,  1997  A  State  mav  voluntarily 
submit  the  suggested  information 
collection  referenced  in  this  notice 
when  it  submits  its  proposed  alternative 
me(  hanisms.  The  description  of  the 
iiitorniation  colle(Jion  will  assist  a  State 
III  submitting  suffit  lent  inform. ition  for 
our  review  of  its  proposed  alternative 
mechanisms. 

We  are  requesting  tfiat  OMB  provide 
a  2-dav  public  comment  period  with  a 
2-day  OMEJ  review  period  and  a  IHU-day 
approval.  During  this  IHO-ilav  period, 
v\e  will  publish  a  separate  Federal 
Register  notice  announcing  the 
initiation  of  an  extensi\e  f)()-da\  agency 
review  and  public  coiiiment  period  on 
these  requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Typp  nf  Infnniuitinn  Heqtiest:  New 
collection. 

Title  nf  Information  Collection: 
Notification  Procedures  for  States 
Im  [lie  III  en  ting   "Alternative 
Mechanisms"  in  the  Individual  Health 
Insuranc:e  Market  and  Supporting 
Noti(;e  (BPl)-8H2-N) 

Form  .\iinihiT  HC:FA-K-202. 

t'.sf  To  outline  the  (iocumentation  for 
States  to  obtain  F'ederal  approval  of  a 
State's  alternative  mechanism  under 
section  111  of  HIPAA. 

Freqiwncv  On  occasion. 

Affected  Public:  States. 

S'uinher  nf  Respondents:  55. 

Total  Annual  fiesponses:  55. 

Total  Annual  Hours  Requested: 
66,(J00. 

In  summary,  the  intorm.ition 
collec  tion  n^ferenced  in  section  VI. 
"Notification,  Do<:umentation.  and 
Review"  provides  that  each  State 
electing  to  implement  an  alternative 
me<.hanism  notify  us  that  the  State  has 
enat:ted,  or  intends  to  enac^t,  any 
necess;ir\  legislation  to  provide  for  the 
implementation  of  a  mechanism 
reasonably  designed  to  be  an  acceptable 


alternative  mechanism  and  provides  us 
with  the  information  to  review  the 
mechanism  and  its  implementation  (or 
proposed  implementation). 

If  a  State  chooses  to  submit  a 
proposed  alternative  mechanism,  the 
Stale  must  submit  suffic;ient  information 
to  provide  us  with  a  reasonable  basis  for 
concluding  that  the  proposed  alternative 
mechanism  meets  the  c  riteria  described 
in  section  VI.C.2.  of  this  notice.  Along 
with  a  detailed  description  of  the 
alternative  mechanism  and  how  it  will 
function,  we  recommend  the  State; 
include  the  name  of  a  contac;t  person. 
State  Legislative  Calendar,  and  text  of 
existing  State  laws  and  regulations 
pertaining  to  the  individual  health 
insurance  market. 

If  a  State  chooses  to  implement  an 
"other  mechanism"  desc:rif)ecl  in  section 
2744(c)(3)  of  the  Act,  we  recommend 
that  the  State  submit  a  more  detailed 
description  of  the  mechanisni  than  it 
would  if  it  planned  to  implement  a 
mechanism  that  relies  on  one  of  the 
three  NAIC  Model  Acts  referenced  in 
section  2744  of  the  FHS  Act. 

To  request  copies  of  the  proposed 
information  collections  rHferenc;ed 
above,  call  the  Reports  Clearance  Office 
on  (410) 786-1325. 

The  information  collections  of  this 
noficef-are  not  effective  until  they  have 
been  approved  by  the  OMB.  We  have 
submitted  a  copy  of  this  notice  to  the 
OMB  for  its  review  of  these  information 
collections.  A  notice  will  be  published, 
in  the  Federal  Register  when  approval 
is  obtained.  Interested  persons  are 
invited  to  send  comments  regarding  this 
burden  or  any  other  aspec  t  of  these 
collections  of  information,  including 
any  of  the  following  subjec;ts:  (1)  The 
necessity  and  utility  of  the  information 
collet^tion  for  the  proper  performance  of 
the  agency's  functions:  (2)  the  accuracy 
of  the  estimated  burden:  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  c;olle<;ted;  and 
(4)  the  use  of  automated  collec;tiori 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Comments  on  these  information 
collections  may  be  faxed  to  .\llison 
Herron  Eydt  at  202-395-6974  or  mailed 
directly  to  the  following  address:  Offic  e 
of  Information  and  Reguiat(jry  Affairs. 
Office  of  Management  and  fiudget, 
Room  10235,  New  Executive  Offic;e 
Building,  Washington,  DC  20503,  Attn: 
Allison  Herron  Eydt,  HCFA  Desk 
Officer,  A  copy  of  the  comments  may  be 
mailed  to  the  following  address:  Health 
Care  Financing  Administration,  Office 
of  Financial  and  Human  Resourc:es, 
Management  Analysis  and  Planning 


Staff,  Room  C2-26-17,  7500  Sec:urity 
Boulevard,  Baltimore,  MD  21244-1850. 

X.  Waiver  of  Solicitation  of  Comments 

This  notic:e  announces  the  options  a 
State  has  under  sec;tion  111  of  HIPAA  to 
ensure  that  eligible  individuals  have 
ac:cess  to  the  individual  health 
insurance  market.  As  has  been  our 
custom,  we  use  general  notic:es.  rather 
than  formal  notice  and  c;omment 
rulemaking  proc:edures.  to  make  these 
announcements.  In  doing  so.  we 
ac;knowledge  that,  under  the 
Administrative  Proc:edure  Ac:t, 
interpretive  rules,  general  statements  of 
policy,  anci  rules  of  agency  organization, 
procedure  or  practic:e  a^g  excepted  from 
the  requirements  of  notice  and  c:oniment 
rulemaking. 

This  notice  does  not  establish  new 
polic;y  or  requirements  beyond  those 
founci  in  the  statute.  We  are  publishing 
this  notic:e  to  assist  a  State  that  chooses 
to  submit  a  proposed  alternative 
niec:hanism  uncier  section  1 1 1  of 
HIPAA.  We  intend  that  the  information 
we  have  identified  in  this  notic:e 
provide  guidanc:e  to  a  State  and  assist  it 
in  submitting  suffic:ient  information  to 
enable  us  to  approve  the  State's 
proposed  alternative  mec:hanism.  We 
intend  that  this  information  assist  a 
State  to  implement  timely  HIPAA 
provisions  under  its  own  State 
requirements.  This  would  prevent  the 
need  for  a  .State  to  compiv  with  F'ederal 
requirements  and  suhsequently 
transition  to  the  State's  requirements 
after  we  approve  a  State's  proposed 
alternative  mec:hanism.  We  wish  to 
avoid  an  unnec:essary  burden  on  the 
State. 

In  ac;c:ordance  with  the  provisions  of 
Executive  Order  128R6,  this  notic;e  was 
reviewed  by  the  Offic:e  of  Management 
and  Budget. 

Authority:  Section  ^^741  of  the  I'uijlit: 
Health  .Servic:(;  Act. 

Dated:  December  17,  1996. 
Bruce  C.  Vladeck, 

Adininistnitnr.  Health  Caj re  Financing 
Administration 

Approved:  December  20,  1996. 
Donna  E.  Shaiala, 

Secretary.  Health  and  Human  Services. 
|FK  Doc.  97-672  Filed  1-10-97:  8:45  i!m| 
BILUNG  CODE  412(M)1-P 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  ai:c;ordance  with  section  10(a)(2)  of 
the  P'ederal  Advisorv  Committee  Ac:t 
(Public:  Law  92-463),  announcement  is 
made  of  the  following  National 
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Advisory  body  scheduled  to  meet 
during  the  month  of  February  1997. 

Ndiiw:  NntioiiHi  Aiivisorv  Omiicil  on  the 
N'mional  Meiiltti  .Scrvic.f  Corfis. 

Date  unit  Time  Fcl)ruary  b-9,  1997 

Phice:  Raiiisson  tiotel.  Li  jolla.  :!299 
Holiday  Cmirt.  La  lolla.  California  92037. 

Th(>  meeting  is  open  to  tlie  public. 

Agenda:  Agenda  items  include  updates  on 
the  National  Health  .Service  Corps  program, 
meetings  with  current  and  t(3rn!er  NH.SC 
providers;  presentations  on  managed  care. 
ac.ii(icmi(,-communitv  educational  linkages. 
and  the  luture  role  of  the  Corps;  and 
meetings  of  NH.SC  workgroups  on  new 
environment  strategies,  health  system 
linkag(!s.  and  mission  c:oalition  building. 

The  opening  meeting  will  be  held  on 
Thursday.  February  6  from  6:00  p.m.  to  9:00 
p.m.  and  will  include  an  orientation  session 
for  new  Council  meml)crs.  On  fridav  and 
Saturday,  meetings  will  begin  at  9:00  a.m. 
and  conclude  around  7:00  p.m.  .Sunday's 
meeting  will  begin  at  9:00  a.m.  and  adjourn 
around  noon 

The  mi!etmg  is  open  to  the  public.  Anyone 
requiring  information  regarding  the  subject 
Council  should  contact  Ms.  Jewel  Davis, 
National  Advi.sory  (Council  on  the  National 
Health  .Service  Corps.  Health  Resources  and 
Services  Administration.  Hth  floor.  43.50  East 
West  Highway,  Ro(  kville,  Maryland  20857. 
Telephone  (,i01)  594-4144, 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  [anuarv  7.  1497. 
J.  Henry  Montes, 

Director.  Office  of  Policy  and  Information 
Coordination.  HRSA. 
!FK  Doc.  97-724  Filed  1-10-97:  8  45  am] 
BILUNG  CODE  4160-15-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Reopening  of  Comment 
Period  on  Draft  Recovery  Plan  for  the 
Wetland  and  Aquatic  Species  of  the 
Owens  Basin,  Inyo  and  Mono 
Counties,  California  and  Related  Public 
Information  Workshops 

AGENCY:  Fi.sh  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  reopening  of  comment 

period  and  related  public  information 

workshops. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
reopening  of  the  comment  period  for  a 
draft  recovery  plan  for  endangered, 
proposed,  and  species  of  concern  found 
in  the  wetland  and  aquatic  habitats  of 
the  Owens  Basin  in  Inyo  and  Mono 
Counties.  California,  and  related  public 
information  workshops.  The  recovery 
plan  targets  recovery  of  11  species 
found  throughout  the  Owens  River 
drainage  on  Federal.  State  and  private 


lands.  Also  available  for  review  is  the 
draft  Owens  Basin  Management 
Guidelines  Plan  for  rare  species.  The 
Servif.e  solit.its  review  and  comment 
from  the  public:  on  these  draft  plans 
Three  public  information  workshops 
will  be  held  in  conjunction  with  the 
reopening  of  the  comment  period. 
DATES:  ('oinments  on  the  draft  recovery 
plan  nnd/or  Management  Cuiidelines 
Plan  nuist  be  received  on  or  before  A[)ril 
14.  1997  to  ensure  consideratioii  b\  tiie 
Servic  (i, 

Public  information  workshops  will  he 
held; 

Tuesday.  February  !1,  troni  fi  to  8 
p.m.  in  the  Mammoth  High  Sc:h(jol, 
Multipurpose  Room.  .3ti,S  Sierra  Park 
Road.  Town  of  Mammoth  Lakes; 

VVedne.sday.  February  12,  from  6  to  8 
p.m.  in  the  Eastern  Sierra  Tri-Countv 
Fairgrounds,  Home  Fconomics  Building, 
Sierra  Street  and  Fairgrounds  Drive, 
Bishop;  and 

Tluirsday.  February  13,  from  6  to  8 
p.m.  in  Statham  Hall,  corner  of  lacksnn 
and  Bush,  Lone  Pine.  California. 
ADDRESSES:  The  draft  recovery  plan 
and'or  Management  Guidelines  Plan  are 
available  tor  public:  inspection,  bv 
appointment,  during  regular  business 
hours  (7:30  a.m.  to  4:30  p.m.  Mondnv 
through  Fridav)  at  the  Service's  Ventura 
Field  Office.  2493  Portola  Road.  Suite  B, 
Ventura,  California,  93003.  phone  805- 
644-1 7fiR.  Copies  of  the  draft  plans  may 
also  be  obtained  by  written  or  phone 
request  to  the  Ventura  Field  Offic:e 
(Note;  Copies  of  the  draft  Management 
Guidelines  Plan  will  automaticalh  be 
mailed  to  all  parties  who  received  the 
draft  recovery  plan  during  its  previous 
relea.se.)  Comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Field  Supervisor  at  the  Ventura 
Field  Office.  Comments  and  materials 
received  will  be  available  for  public 
inspection  upon  request,  bv 
appointment,  at  the  Ventura  Field 
Office. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Carl  Benz.  Assistant  Field  Supervisor. 
Division  of  Listing  and  Recovcirv.  in  the 
Ventura  Field  Office  (see  ADDRESSES 
.section). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  2fi.  1996.  the  .Ser\  ice 
published  a  notice  of  availability  for 
public  review  of  a  draft  recoverv  plan 
for  endangered.  propo,sed.  and  species 
of  concern  found  in  the  wetland  and 
aquatic  habitats  of  the  Owens  Basin  in 
Inyo  and  Mono  Counties.  California. 
The  original  comment  period  closed  on 
a:tober25,  1996.  The  draft 
Management  Guidelines  Plan  was  not 


completed  at  that  time  and  therefore  ncjt 
available  for  put)lic  review. 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  pcjint 
where  it  is  again  a  sec  u re.  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  .Service's 
endangered  spec  les  program.  To  help 
guide  recovery  efforts,  the  Service 
prepares  rec;Qvery  plans  for  mcst  of  the 
listed  species  native  to  the  L'nited 
States  Recovery  plans  desc  rihe  ac:tions 
c  onsidered  nec;essary  for  conservation  of 
listed  species,  establish  criteria  for  the 
recovery  levels  for  reclassification  from 
endangered  to  tlireateiuHl  or  removal 
troni  the  list,  aiui  estimate  the  time  and 
cost  for  implementing  the  needed 
recovery  measures 

The  Endangered  Species  Act  of  1973. 
as  amended  (Act)  (16  U.S.C.  1531  et 
•■eq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  .Act  requires  that 
public  notii:e  and  an  opportunity  for 
l)ublic  review  and  comment  be  provided 
during  recoverv  plan  development.  The 
Service  will  c:onsider  all  information 
presented  during  a  [lublic  comment 
()eriod  prior  to  approval  of  each  new  or 
revised  recovery  plan.  The  Senice  and 
other  Federal  agenc:ies  will  take  these 
comments  into  ac:count  in  the  c:ourse  of 
implementing  approved  recoverv  plans. 
The  draft  recovery  plan  for  the  Owens 
Basin  wetland  and  aquatic  species 
addresses  conservation  of  the  following 
species:  Owens  tui  chub.  Owens 
pupfish.  I'ish  Slough  milk-vett.h.  Owens 
speckled  dac  e.  Long  Valley  Speckled 
dace.  InyoCountv  mariposa  lily,  Owens 
Vallev  c:hec.kerhloom.  Fish  Slough 
springsnail.  Owens  \allev  springsnail. 
Aardhal's  springsnail.  and  Owens 
Valley  vole.  Owens  tui  chub  and  Owens 
pupfish  are  federallv  listed  as 
endangered,  and  the  Fish  Slougli  milk- 
vetc;h  has  been  proposed  for  listing  as 
endangered.  All  of  these  species  are 
threatened  b\  loss  and  degradation  of 
wetland  and  aquatic  habitats. 
The  draft  recovery  plan  was 
developed  in  acxordance  with  the 
Service's  recent  policy  einphasizing  an 
e<:osystem  approach  to  conservation  of 
endangered  species  The  goal  of  the 
re<:overy  plan  is  to  restore  the  target 
species  to  secure  status  within  their 
natural  habitats.  Protecting  the 
ecosystem  ol  endangered  spec  les  m  the 
Owens  Basin  will  also  protect  other 
locally  rare  species,  and.  it  is  hoped, 
avert  future  declines  in  plant  and 
wildlife  populations  that  could  lead  to 
future  listings. 

The  draft  rtn.overy  plan  was 
developed  with  the  partic;ipation  of 
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State  and  Federal  land  management 
agencies.  local  agencies  and  property 
owners,  including  the  California 
Department  of  Fish  and  Game,  U.S. 
Bureau  of  Land  Management.  Inyo 
National  Forest,  and  the  Los  Angeles 
Department  of  Water  and  Power.  The 
plan  calls  for  restoration  of  wetland  and 
aquatic  habitats  throughout  the  Owens 
River  drainage.  The  plan  describes  tasks 
that,  when  accomplished,  should  ensure 
the  survival  of  target  species,  and 
thereby  justify  their  removal  fi"om  the 
endangered  and  threatened  species  list. 

The  draft  Management  Guidelines 
Plan  for  rare  species  was  completed  to 
provide  management  guidance  to  the 
Department  of  Fish  and  Game.  The 
Management  Guidance  Plan  is 
supplemental  to,  but  independent  from, 
the  draft  recover)'  plan.  In  essence,  they 
are  separate  documents. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  draft  recovery  plan  and 
Management  Guidelines  Plan  described 
herein.  All  comments  received  by  the 
date  specified  above  will  be  considered 
prior  to  approval  of  the  plan  or 
completion  of  a  final  Management 
Guidelines  Plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(fl. 

Dated:  lanuary  3.  1997. 
Thomas  ].  Dwyer, 

Acting  Regional  Director. 

|FR  Doc.  97-721  Filed  1-10-97:  8:45  ami 

BU.UNQ  COOE  431ft-»5-P 


Notice 

Notice  of  Scoping  IMeeting  on  Intent  to 
Prepare  Environmental  Impact 
Statement  in  Anticipation  of  Receiving 
a  Permit  Application  to  Incidentally 
Take  Usted  Species  From  the 
Endangered  San  Marcos  and  Comal 
Springs  Ecosystems  Under  Section 
10(a)  of  the  Endangered  Species  Act, 
by  the  Bexar  Metropolitan  Water 
District  and  Possibly  Others,  Comal, 
Bexar,  and  Hays  Counties,  Texas 

action:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  and 
announcement  of  scoping  meeting. 

SUMMARY:  This- notice  advises  the  public 
that  the  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessar\'  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  an 
anticipated  incidental  take  permit 
application,  including  a  required 
Habitat  Conservation  Plan,  from  the 


Bexar  Metropolitan  Water  District 
(District)  and  possibly  others.  The 
species  proposed  to  be  taken  from  the 
San  Marcos  and  Comal  Springs 
Ecosystems  (Edwards  Aquifer),  include 
the  federally-listed  San  Marcos 
gambusia  IGambusia  georgei),  fountain 
darter  (Etheostoma  fonticola],  and  Texas 
wild-rice  {Zizania  texana). 

This  notice  is  provided  as  required  by 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended  (16  U.S.C.1531  et 
seq.),  (50  CFR  17.22)  and  National 
Environmental  PoUcy  Act  (40  CFR 
1501.7)  regulations. 

The  Service  is  soliciting  information 
and  comments  on  the  scope  of  issues  to 
be  addressed  in  the  EIS.  The  National 
Environmental  Policy  Act  (NEPA) 
process  is  intended  to  help  public 
officials  make  decisions  that  are  based 
on  understanding  of  environmental 
consequences,  and  take  actions  that 
protect,  restore,  and  enhance  the  human 
environment,  NEPA  scoping  procedures 
are  intended  to  insure  that  information 
on  the  proposed  action,  alternatives  and 
impacts  are  solicited  from  the  public, 
and  that  all  information  is  available  to 
public  officials  and  citizens  before 
planning  decisions  are  made.  Accurate 
scientific  analysis,  expert  agency 
comments,  and  public  scrutiny  are 
essential  to  implementing  NEPA.  NEPA 
documents  concentrate  on  the  issues 
that  are  significant  to  the  action  in 
question.  The  Service  invites  the  public 
to  submit  information  and  comments 
either  at  a  meeting  on  13  February  1997, 
or  in  writing.  The  Service  requests  that 
comments  be  as  specific  as  possible. 

Major  environmental  and  species 
concerns  in  this  scoping  process  include 
the  direct,  indirect,  and  cumulative 
impacts  that  implementation  of  the 
proposal  could  have  on  endangered  and 
threatened  species,  critical  habitat,  and 
other  environmental  resources,  and  the 
quality  of  the  human  environment. 
Other  relevant  issues  include  effects  of 
aquifer  and  water  withdrawal  levels  on 
Comal  and  San  Marcos  spring  flows, 
effects  of  various  aquifer  water  use 
management  options  and  alternative 
water  supply  options  on  the 
environments  affected  by  those  options, 
and  effects  on  the  downstream 
environment. 

DATES:  Written  comments  should  be 
received  on  or  before  1  May  1997.  A 
public  hearing  for  receipt  of  comments 
will  be  held  in  San  Antonio,  Bexar 
Countv.  Texas.  Thursday,  13  February 
1997.  ' 

ADDRESSES:  Comments  should  be 
addressed  to  Steve  Helfert.  Field 
Supervisor,  U  S.  Fish  and  Wildlife 
Service,  Ecological  Services,  10711 
Burnet  Road,  Suite  200,  Austin.  Texas 


78758-4460.  The  public  hearing  will  be 
held  from  7  to  10  pm.  at  Dwight  Middle 
School,  2454  W.  Southcross,  San 
Antonio,  Texas  78211.  For  further 
information  on  the  scoping  meeting 
location  contact  Janie  Valenzuela  at 
Bexar  Metropolitan  Water  District,  2047 
West  Malone,  San  Antonio,  Bexar 
County,  Texas  78225,  (210)  345-6500. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alisa  M.  Shull.  U.S.  Fish  and  WildUfe 
Service,  at  the  above  address,  telephone 
(512)  490-0057.  facsimile  (512)  490- 
0974. 

SUPPLEMENTARY  INFORMATION:  The 
Service  proposes  to  prepare  an  EIS  to 
evaluate  the  impacts  of  alternatives 
associated  with  issuing  an  incidental 
take  permit  under  section  10(a)l(B)  of 
the  ESA.  Several  parties,  including  the 
Bexar  Metropolitan  Water  District,  have 
indicated  an  interest  in  pursuing 
incidental  take  authorization. 

Section  9  of  the  ESA  prohibits  the 
taking  of  federally  listed  animal  species, 
unless  authorized  under  the  provisions 
of  section  7  or  10  of  the  ESA.  The  term 
"take"  under  the  ESA  includes  actions 
that  may  directly  kill  or  injure  listed 
species,  actions  that  significantly 
disrupt  normal  behavioral  patterns  such 
as  feeding  and  breeding,  and  actions 
that  detrimentally  modify  habitat  to  the 
extent  that  it  harms  individuals  of  the 
species. 

Section  10(a)(1)(B)  allows  the  Fish 
and  Wildlife  Service  to  permit  taking  of 
listed  species  provided  that  taking  is 
incidental  to  an  otherwise  legal  activity 
and  that  it  will  not  jeopardize  a  listed 
species.  A  Habitat  Conservation  Plan 
(HCP)  must  be  submitted  as  part  of  the 
incidental  take  permit  application  by 
the  apphcant. 

The  San  Marcos  and  Comal  Springs 
Ecosystems  are  dependent  upon 
adequate  springflow  from  the  San 
Antonio  Segment  of  the  Edwards 
Aquifer  to  support  endangered  species 
and  critical  habitat,  as  well  as  several 
species  proposed  for  federal  listing.  The 
Edwards  Aquifer  is  the  sole  source  of 
drinking  water  for  over  1.5  million 
people  in  the  San  Antonio  Metropolitan 
Region.  Given  the  growing  water  use, 
anticipated  for  the  San  Antonio  Region, 
an  overall  management  plan  seems 
necessary  to  assure  the  sustained 
springflow  in  the  two  systems. 

Decline  of  springflow  in  the  two 
systems  will  result  in  "take"  of  listed 
species  and  in  an  appreciable  reduction 
of  the  value  of  critical  habitat,  and  an 
appreciable  reduction  in  the  likelihood 
of  sur\'ival  and  recoven,'  of  Usted 
species.  The  Service  has  estimated 
minimum  springflow  for  the  two 
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systems  necessary  to  avoid  any  of  these 
conditions. 

All  parties  who  either  directly 
withdraw  Edwards  Aquifer  water  or 
who  reduce  recharge  to  the  aquifer, 
contribute  to  diminished  springflows. 
Between  late  May  and  August  1996, 
minimum  necessary  flows  were  not 
sustained  in  either  system,  owing  to 
widespread  drought  conditions  and  the 
level  of  a  regional  pumpage,  particularly 
during  emergency  conditions.  In  August 
1996,  a  Federal  Court  found  that  an 
emergency  exists  and  ordered 
implementation  of  emergency  measures 
in  accord  with  the  1996  Emergency 
Withdrawal  Reduction  Plan,  prepared 
by  the  court  appointed  Monitor. 

Bexar  Metropolitan  Water  District 
(District)  is  the  second  largest  water 
purveyor  in  Bexar  County,  Texas  and 
largely  dependent  upon  withdrawals 
from  the  Edwards  Aquifer. 

The  District  proposes  to  adopt  a 
Habitat  Con,servation  Plan  consistent 
with  objectives  of  the  approved  San 
Marcos  and  Comal  Springs  and 
Associated  Aquatic  Ecosystems 
(Revised)  Recovery  Plan  for  the  spring 
associated  ecosystems,  with  the  Federal 
Court  ruling,  and  with  Sections  9  and  10 
of  the  Endangered  Species  Act.  The 
District  proposes  to  reduce  its  pumpage 
from  the  Edwards  Aquifer  on  a  pro  rata 
basis  to  achieve  compliance  with  the 
Withdrawal  Reduction  Plan.  The 
District  proposes  to  accomplish  this 
purpose  by  implementing  one  or  more 
measures,  including  but  not  limited  to: 
development  of  alternative  water 
resources  (ground-water  resources, 
surface  water  resources,  reuse  of  treated 
effluents,  etc.),  landscape  management 
practices  (XeriscapeTw,  zoned  irrigation, 
designated  watering  days,  etc.); 
employment  of  water  efficient  devices: 
adoption  of  policies  encouraging 
conservation;  public  education; 
deployment  of  alternative  technologies 
in  intensive  water-using  industries; 
other  appropriate  and  effective 
measures;  etc. 

The  District  also  proposes  to  include 
a  mechanism  in  its  Habitat  Conservation 
Plan,  for  inclusion  of  other  pumpers 
(municipal,  industrial,  commercial,  or 
military)  which,  acting  in  concert  with 
the  District,  meet  certain  criteria  (for 
example,  a  target  reduction  rate  in 
Edwards  Aquifer  withdrawals)  that 
would  be  developed  and  included  in  the 
Habitat  Conservation  Plan  and 
incidental  take  f>ermit  conditions. 

In  addition  to  considering  impacts  on 
listed  species  and  their  habitat,  the  EIS 
must  include  information  on  impacts 
from  the  proposal  and  alternatives  to  the 
proposal  on  other  components  of  the 
human  environment.  These  other 


components  include  such  things  as  air 
and  water  quality,  cultural  resources, 
other  fish  and  wildlife  species,  social 
resource.s,  and  economic  resources. 
The  Fish  and  Wildlife  Service  is 
gathering  information  necessary  for  the 
preparation  of  an  EIS.  Information  such 
as  the  following  topics  that  would  assist 
the  Service  in  assessing  the  impacts  of 
the  issuance  of  an  incidental  take  permit 
under  the  provisions  of  an  HCP  is  being 
sought:  the  hydrogeology  of  the 
Edwards  Aquifer  and  the  effects  of 
aquifer  levels  on  springfiows  at  Comal 
and  San  Marcos  Springs  as  they  relate 
to  the  habitat  needs  of  federally  listed 
species:  potential  water  conservation 
measures  and  strategies  to  reduce  the 
withdrawal  demands  on  the  Edwards 
Aquifer  and  their  effects  on  springflows: 
alternate  water  supplies  and  their 
potential  effect  on  reducing  Edwards 
Aquifer  water  withdrawals  and 
maintaining  springflows:  effects  of 
aquifer  level  management  and 
springfiow  changes  on  the  qualify  of  the 
human  environment:  and,  any  other 
issues  or  suggestions  that  would  be 
relevant  toward  the  Fish  and  Wildlife 
Service's  review  and  development  of 
alternatives. 

Nancy  M.  Kau6nan, 

Regional  Director.  Region  2,  Albuquerque, 
New  Mexico. 

IFR  Doc.  97-722  Filed  1-10-97;  8:45  ami 

BtLUNG  CODE  4310-65-P 


Bureau  of  Land  Management 

[(CA-067-71 22-6606);  CACA-35511] 

Imperial  Project,  CA;  Draft 
Environmental  Impact  Statement; 
Correction 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Amendment. 


SUMMARY:  In  the  Federal  Register  of 
November  1,  1996  (Vol.  61,  p.  56567).  a 
notice  was  published  (FR  Doc.  96- 
27519).  This  amends  that  notice. 
Because  of  expressed  interest,  the 
comment  period  is  extended  an 
additional  31  days  until  January  31, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Shone  (619)  337^412,  or  Thomas 
Zale  (619)  337^420. 

Dated:  December  31 ,  1996. 
Patricia  A.  Weiler, 

Acting  Area  Manager. 

(PR  Doc.  97-649  Filed  1-10-97;  8:45  ami 

BHJJNQ  CODE  4310-40-P 


[OR-1 30-1 020-00;  GP7-0058] 

Notice  Of  Meeting  of  the  Eastern 
Washington  Resource  Advisory 
Council 

AGENCY:  Bureau  of  l^nd  Management, 

Spokane  Distrid. 

ACTION:  Meeting  of  the  Eastern 

Washington  Resource  Advisory  Council; 

February  14.  1997,  in  Spokane, 

Washington. 

SUMMARY:  A  meeting  of  the  Eastern 
Washington  Resource  Advisory  Council 
will  be  held  on  February  14.  1997.  The 
meeting  will  convene  at  9:00  a.m..  at  the 
Red  Lion  Inn,  N.  322  Spokane  Falls  Ct., 
Spokane,  Washington,  99201,  The 
meeting  will  adjourn  at  approximately 
4:00  p.m.  or  upon  completion  of 
business.  At  an  appropriate  time,  the 
meeting  will  recess  for  approximately 
one  hour  for  lunch.  Public  comments 
will  be  heard  from  10:00  a.m.  until 
10:30  a.m.  If  necessary  to  accommodate 
all  wishing  to  make  public  comments,  a 
time  limit  may  be  placed  upon  each 
speaker.  The  purposes  of  the  meeting 
are  to  discuss  the  status  of  the  Interior 
Columbia  Basin  Ecosystem  Management 
Project  and  the  status  of  Standards  for 
Rangeland  Health  and  Livestock  Grazing 
Guidelines. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Hubbard,  Bureau  of  Land 
Management,  Spokane  District  Office, 
llO.t  N.  Fancher  Road,  Spokane. 
Washington.  99212-1275;  or  call  509- 
536-1200. 

Datpd   lanuary  7,  1997, 
loseph  K.  Buesing, 

District  Manager 

!FR  Doc   97-723  Filed  1-10-97,  8:45  ami 

BILUNG  CODE  4310-33-P 

[CA-350-1610-00] 

Notice  of  Resource  Advisory  Courtcil 
Meeting 

AGENCY>^ireau  of  Land  Management, 
Susanville  Resource  Advisory  Council, 
Susanville,  California. 
ACTION:  Notice  of  Meeting. 


SUMMARY:  The  Bureau  of  Land 
Management's  Susanville  Resource 
Advisory  Council  will  hold  a  business 
meeting  Friday,  February  14,  1997.  at 
the  Bureau  of  Land  Management's  Eagle 
Lake  Resource  Area  office,  2950 
Riverside  Drive,  Susanville,  California. 
The  meeting  begins  at  10  a.m.  and  ends 
at  4  p.m.  Public  comments  will  be  take 
at  1  p.m.  Depending  on  the  number  of 
persons  wishing  to  speak,  a  time  limit 
may  be  imposed.  Items  on  the  agenda 
include  an  update  on  development  of 
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Standards  for  Healthy  Rangelands  and 
Guidelines  for  Livestock  Grazing, 
review  of  a  subcommittee 
recommendation  for  transitional  grazing 
guidelines,  discussion  about  recreation 
user  fees,  an  update  on  land  tenure 
adjustments  in  the  Alturas  Resource 
Area,  and  activity  updates  from  the 
Alturas.  Eagle  Lake  and  Surprise 
resource  areas.  The  council  will  also 
elect  new  officers.  Summary  minutes  of 
the  meeting  will  be  maintained  in  the 
BLM's  Eagle  Lake  Resource  Area  Office, 
2950  Riverside  Drive,  Susanville,  CA. 
and  will  be  available  for  public 
inspection  and  reproduction  within  30 
days  following  the  meeting. 
FOR  FURTHER  INFORftUTION  CONTACT:  Jeff 
Fontana  (916) 257-5381. 
Linda  D.  Hansen, 
Eagle  Lake  Resource  Area  Manager 
(FR  Doc.  97-464  Filed  1-10-97;  8:45  ami 

BH.IJNG  CODE  43ia'M0-M 


DEPARTMEFfT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Gas  Research  Institute 
Through-Casing  Resistivity  Logging 
Research  Consortium 

Notice  is  hereby  given  that,  on 
December  9.  1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Gas 
i^esearch  Institute  Through-Casing 
Resistivity  Logging  Research 
Consortium  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are:  Gas  Research  Institute, 
Chicago,  IL;  Conoco,  Inc.,  Ponca  Citv, 
OK;  Texaco,  Inc.,  Bellaire,  TX;  Phillips 
Petroleum  Company,  Bartlesville,  OK; 
Mobil  EAP  U.S.,  Midland,  TX;  Chevron 
Petroleum  Technology  Company,  La 
Habra.  CA;  BP  Exploration  Operating 
Company  Limited,  Middlesex 
TW167LN.  United  Kingdom;  Shell  E&P 
Technology  Company,  Houston,  TX; 
and  ARCO  Exploration  &  Production, 
Piano,  TX. 

The  purpose  of  the  Consortium  is  to 
fund  a  research  project  to  develop 
interpretation  techniqu4es  for  Through- 
Casing  Resistivity  Logging  by  testing  the 


current  research  device,  sponsoring 
laboratory  or  theoretical  research  or  any 
other  aciivity  associated  with  Through- 
Casing  Resistivity. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  97-€75  Filed  1-10-97;  8:45  ami 

BILUNO  CODE  4410-11-M 


Office  of  Justice  Programs 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  State  Juvenile 
Corrections  Organization  Survey. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  February  12,  1997.  This 
process  is  conducted  in  accordance  with 
5  Code  of  Federal  Regulation,  Part 
1320.10.  Written  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs.  Attention: 
Department  of  Justice  Desk  Officer, 
Washington.  DC.  20503.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ).  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer.  Suite  850,  1001  G  Street,  NW, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 


information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
State  Juvenile  Corrections  Organization 
Survey. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  None.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Office  of 
Justice  Programs,  Untied  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State  juvenile 
corrections  agencies.  Other:  None.  This 
collection  will  gather  specific 
information  on  the  various  State  statutes 
and  policies  that  affect  the  juvenile 
custody  rates  and  juvenile  custody 
populations  of  each  state.  This 
information  will  aid  in  the  analysis  of 
juvenile  corrections  data. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  51  respondents  at  an  average  6 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  306  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  January  8,  1997. 

Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  97-737  Filed  1-10-97;  8:45  am) 

BHUNG  CODE  4410-1S-M 


Bureau  of  Justice  Statistics 

Agency  Information  Collection 
Activities;  Extension  of  a  Currently 
Approved  Collection;  Comments 
Requested 

ACTION:  Notice  of  information  collection 
under  review;  National  Corrections 
Reporting  Program. 
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This  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  March  14,  1997.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  extension  of 
this  currently  approved  collection  of 
information.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies'  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumption  used; 

(3)  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  this 
information  collection  instrument  with 
instructions,  or  have  comments 
regarding  the  estimated  public  burden 
and  associated  response  time  please 
contact  the  United  States  Department  of 
Justice,  Office  of  Justice  Programs, 
Bureau  of  Justice  Statistics  (BJS), 
Corrections  Unit,  Attention,  Doris  James 
Wilson,  633  Indiana  Ave,  NW., 
Washington,  DC  20531.  Additionally, 
comments  may  be  subjected  to  BJS  via 
facsimile  to  202-307-0128. 

Additionally,  comments  may  also  be 
submitted  to  the  U.S.  Department  of 
Justice,  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW., 
Washington,  DC.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  at  202-514-1590. 

Overview  of  this  information 
collection  is  listed  below: 

(1)  Type  of  information  collection. 
Extension  of  Currently  Approved 
Collection. 

(2)  The  title  of  the  form/ collection. 
National  Corrections  Reporting  Program. 

(3)  The  agency  form  number  and  the 
applicable  comp>onent  of  the 
Etepartment  sponsoring  the  collection. 


Form;  NCRP-IA,  Prison  Admission 
Report;  NCRP-lB,  Prison  Release 
Report;  and  NCRP-lC,  Parole  Exit 
Report.  Corrections  Unit.  Bureau  of 
Justice  Statistics.  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond  as  well  as  a  brief 
abstract.  Primary:  State  Departments  of 
Corrections  and  the  Federal  Bureau  of 
Prisons.  The  National  Corrections 
Reporting  Program  (NCRP)  is  the  only 
national  level  data  collection,  furnishing 
information  on  sentencing,  time  served 
in  state  prisons,  ard  time  served  on 
parole.  The  NCRP  also  contains  other 
individual-level  data  on  prisoners, 
including  offense,  admission/release 
type,  and  demographies.  The  Bureau  of 
Justice  Statistics,  the  U.S.  Congress, 
researchers,  practitioners,  and  others  in 
the  criminal  justice  community  use 
these  data  to  enumerate  and  describe 
annual  movements  of  adult  offenders 
through  State  correctional  systems. 
Providers  of  the  data  are  personnel  in 
the  Department  of  Corrections  and 
Parole  in  the  states  and  the  District  of 
Columbia. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  41  respondents,  with  an 
average  time  of  2  hours  per  respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,648  hours  annual  burden 
(including  initial  time  of  data  colle<:tion 
with  respondent,  consolidation/ 
automation  of  data,  and  reporting  from 
41  agencies/ respondents. 

Public  comment  on  this  information 
collection  is  strongly  encouraged. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Suite  850,  1001  G  Street,  NW., 
Washington.  DC  20530. 

Dated:  January  8.  1997. 

Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  oflustice. 

[FR  Doc.  97-748  Filed  1-10-97;  8:45  am] 

B4LUNG  CODE  4410-18-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  EncJowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 


Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel 
(Creation  &  Presentation  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  3-7.  1997.  The 
meeting  will  be  held  from  9:00  a.m.  to 
7:30  p.m.  on  February  3  &  4;  from  9:00 
a.m.  to  8:30  p.m.  on  February  5;  from 
9:00  a.m.  to  7:30  p.m.  on  February  6; 
and  from  9:00  a.m.  to  5:00  p.m.  on 
February  7.  This  meeting  will  be  held  in 
Room  716  at  the  Nancy  Hanlcs  Center. 
1100  Pennsylvania  Avenue.  N.W., 
Washington,  DC,  20506. 

A  portion  of  this  meeting,  from  2:30 
p.m.  to  5:00  p.m.  on  February  7.  will  be 
open  to  the  public  for  a  discussion  of 
guidelines  and  policy  related  issues. 
The  remaining  portions  of  this  meeting, 
from  9:00  a.m  to  7:30  p.m.  on  February 
3  and  4,  from  9:00  a.m.  to  8:30  p.m.  on 
February  5;  from  9:00  a.m.  to  7:30  p.m. 
on  February  6;  and  from  9:00  a.m.  to 
2:30  p.m.  on  February  7.  are  for  the 
purpose  of  Panel  review,  discu.ssion. 
evaluation,  and  ret:ommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  bv  grant 
applicants,  in  accordance  with  the 
determination  of  the  Chairman  of  June 
22,  1995,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panels  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W.. 
Washington.  D.C.  20506,  202/682-5532. 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  D.C.  20506,  or 
call  202/682-.5691. 

Dated:  lanuaryS.  1997. 
Kathy  Plo««ritz-Wordeii, 

Panel  Coordinator,  Panel  Operations. 
National  Endowment  for  the  Arts 
IFRDcK.  97-731  Filed  1-10-97;  8:45  ami 
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NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Sunshine  Act  Meeting 

TIME  &  date:  2:30  p.m.,  Thursday, 

January  23.  1997. 

PLACE:  Neighborhood  Reinvestment 

(Corporation,  132.S  G  Street.  N.W.,  Suite 

HOO.  Board  Room,  Washington,  D.C. 

2()00.'5. 

STATUS:  Open/Closed. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeffrey  T.  Bryson.  General  Counsel/ 

.Se<:retarv.  202/376-2441. 

agenda: 

I.  CmI\  to  Order 

II.  Approval  of  Minutes: 
October  17,  199b,  Kogular  Meeting 

III  Audit  Committot'  Kcport: 
January  17,  1997  Meeting 

■I.  FIndncial  .Statements  and  independent 
Auditor's  Report,  .September  30,  1996  & 
1995 
h.  OMB  (;ir(.ular  A-K):)  Report  for  FY  1996 
(..  lip<iate  Internal  .■Xudit  Director  Search 
{t)ral  Report) 

IV  Treasurer's  Report 

V.  Exw;utive  Direc  tor's  Quarterly 
Management  Report 

VI.  Personnel  C^ommittee  Meeting: 
November  2'..  199li.  (Hosed  Meeting 

VII.  Adjourn 
Jeffrey  T.  Bryson, 
I'lfncnil (.niinsfl  Secretary. 

(FR  CKm^   97-8:14  Filed  1-9-97;  10:55  amj 
BILUNG  CODE  7570-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[t>ocket  No.  72-20] 

U.S.  Department  of  Energy;  Notice  of 
Consideration  of  Issuance  of  a 
Materials  License  for  the  Storage  of 
Spent  Fuel  and  Notice  of  Opportunity 
for  a  Hearing 

The  Nuclear  Regulatory  Commi.ssion 
is  con.sidering  an  application  dated 
October  31,  199H,  for  a  materials  license, 
under  the  provisions  of  10  CFR  Part  72, 
from  the  U.S.  L>!partment  of  Knergy  (the 
applicant  or  DOK)  to  possess  spent  fuel 
and  other  radioactive  materials 
associated  with  spent  fuel  storage  m  an 
independent  spent  fuel  storage 
installation  (ISFSI)  located  in  Butte 
County.  Idaho,  within  the  Idaho 
National  Engineering  Laboratorv  (INEl.) 
complex.  If  granted,  the  license  will 
authorize  the  applicant  to  store  spent 
fuel  from  the  Three  Mile  Island  Unit  2 
reactor  in  a  dry  storage  caslc  system  at 
the  ISFSI  which  the  applicant  proposes 
to  construct  and  operate  at  the  Idaho 
(Chemical  Processing  Plant  site  within 
INEL.  Pursuant  to  the  provisions  of  10 
(;FR  Part  72.  the  term  of  the  license  for 
the  ISFSI  would  be  twenty  (20)  years. 


Prior  to  issuance  of  the  requested 
licen.se,  the  NRC  will  have  made  the 
findings  required  by  the  Atomic  Energy 
Act  of  19,54,  as  amended  (the  Act),  and 
the  NRC's  rules  and  regulations.  The 
issuance  of  the  materials  license  will 
not  be  approved  until  the  NRC  has 
reviewed  the  application  and  has 
concluded  that  apfiroval  of  the  license 
will  not  be  inimical  to  the  common 
defense  and  .security  and  will  not 
constitute  an  unreasonable  risk  to 
public  health  and  safety.  The  NRC,  in 
accordance  with  10  CFR  .51.20(b)(9), 
will  complete  an  environmental  impact 
statement.  This  action  will  be  the 
subject  of  a  subsequent  notice  in  the 
Federal  Register  Pursuant  to  10  CFR 
2  1(J5,  t)y  February  12.  1997,  the 
applicant  may  file  a  request  for  a 
hearing;  and  any  person  whose  interest 
may  be  affected  bv  this  proceeding  and 
who  wishes  to  participate  as  a  party  in 
the  proceeding  must  file  a  written 
request  for  a  hearing  and  a  petition  for 
leave  to  intervene  with  respect  to  the 
subject  materials  license  in  accordance 
with  the  provisions  of  10  CFR  2.714.  If 
a  request  for  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  an  Atomic:  Safety  and  Licensing 
Board  designated  by  the  Commission  or 
by  the  Chairman  of  the  Atomic  Safety 
and  Lic;ensing  Board  Panel  will  rule  on 
the  request  and/or  petition,  and  the 
.Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearipg  or  an  appropriate 
order.  In  the  event  that  no  request  tor 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the  NRC  may, 
upon  satisfactory  completion  of  all 
required  evaluations,  issue  the  materials 
license  without  further  prior  notice. 

A  petition  for  leave  to  intervene  shall 
set  forth  with  particularity  tlie  interest 
of  the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  pro<:eeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  that  may  he  entered 
in  the  pr(K;eeding  on  the  petitioner's 
interest.  The  petition  should  also 
identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  [iroceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  a 
petition,  without  requesting  leave  of  the 


Board,  up  to  1.5  days  prior  to  the 
holding  of  the  first  pre-hearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
satisfy  the  specificity  requirements 
described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  pre-hearing  conference 
.scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  contentions  which  are 
sought  to  be  litigated  in  the  matter.  Each 
contention  must  c;onsist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  ba.ses  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific;  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
under  consideration.  The  c:ontention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  .satisfied  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  bec:ome 
parties  to  the  proc;eeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
"[Docketing  and  Services  Bram:h,  or  may 
l)e  delivered  to  the  Commission's  Public: 
Document  Room,  (ielman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  ten  (10)  days  of  the 
notic;e  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the  NRC 
by  a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Icientification  Number  N1023  and  the 
following  message  addressed  to  Mr, 
Charles  J.  Haughney,  Acting  Directc:, 
Spent  Fuel  Project  Office,  (5ffice  of 
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Nuclear  Material  Safety  and  Safeguards; 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  as  well  as  the 
applicant's  legal  counsel,  Robin  A. 
Henderson,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  S\V.,  GC- 
52,  Washington,  DC  20585;  and  Simon 
S.  Martin,  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  850  Energy 
Drive,  MS-1209,  Idaho  Falls,  ID  83401. 

Non-timely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
October  31,  1996,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington.  DC  20555.  The 
Commission's  licen.se  and  safety 
evaluation  report,  when  issued,  may  be 
inspected  at  this  location.  If  the 
Commission  decides  to  establish  a  local 
public  document  room  in  a  community 
near  the  proposed  facility,  an  option 
currently  under  consideration,  the 
license  and  safety  evaluation  report  will 
also  be  available  at  this  location. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  lanuary  1997 

For  the  I'  .S.  Nuclear  Regulatory 
f]()inmission, 

Charles  J.  Haughney, 

Acting  Director.  Spent  Fuel  Project  Office. 

Office  of  Nuclear  Materia!  Safety  and 

Safeguards. 

|FK  Doc.  97-719  Filed  1-10-97:  8:45  am] 

BILUNG  CODE  7590-01 -P 


[Docket  Nos.  50-255,  50-266,  50-301,  50- 
313,  50-36a,  72-5,  72-7,  72-13,  72-1007] 

All  Users  of  VSC-24  Dry  Storage 
Systems;  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  bv  a 
Petition  filed  pursuant  to  10  CFR  2.206. 
on  October  18,  1996,  Eleanor  Roemer. 
Esq.,  for  Lake  Michigan  Federation,  and 
Dr.  Mary  P.  Sinclair,  for  Don't  Waste 
Michigan,  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  order 


all  users  of  Ventilated  Storage  Casks 
(VSC-24s)  to  refrain  from  loading  any 
casks  until  the  certificate  of  compliance 
(COC).  safety  analysis  report  (SAR),  and 
safety  evaluation  report  (SER)  are 
amended  to  include  operating  controls 
and  limits  to  prevent  hazardous 
conditions.  Such  conditions  include  the 
generation  of  explosive  gases,  caused  by 
the  interaction  between  the  VSC 
materials  and  the  environments, 
encountered  during  loading,  storage, 
and  unloading. 

Further,  Petitioners  claim  the  VSC- 
24s  should  not  be  used  until:  (i)  An 
independent  third-party  review  team 
has  examined  the  safety  issues  they 
raise;  (ii)  the  potential  impacts  of  all 
material  aspects  of  the  casks  have  been 
fully  assessed;  (iii)  there  is  experimental 
verification  of  temperature  calculations 
and  heat  transfer  assessments  and  other 
design  assumptions;  (iv)  the  safety  of 
the  material  coatings  on  components 
and  structures  has  been  justified;  and  (v) 
the  SAR,  SER.  and  COC  are  amended  to 
include  the  necessary  operating  control 
and  limits  to  direct  safe  use  of  the  VSC- 
24. 

The  Petition  has  been  referred  to  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  As  provided  by  10  CFR 
2.206,  appropriate  action  will  be  taken 
within  a  reasonable  time.  A  copy  of  the 
Petition  is  available  for  inspection  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street.  NW.,  Washington.  DC 
20555. 

Dated  at  Rockville.  Maryland  this  10th  da> 
of  December  1996. 

For  the  Nuclear  Regulatory  (Commission 
Carl  f.  Paperielio, 

Director.  Office  of  Nuclear  Material  Safety 

and  Safeguards. 

|FR  Doc.  97-717  Filed  1-10-97,  8.45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
22441;  812-10300] 

The  OFFITBANK  Investment  Fund,  Inc., 
et  al.;  Notice  of  Application 

lanuary  6.  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the 'Act"). 

APPUCANTS:  The  OFFITBANK 
Investment  Fund.  Inc.  ("OFFITBANK 
Fund"),  on  behalf  of  OFFITBANK  Total 
Return  Fund  ("TRF").  and  on  behalf  of 
OFFITBANK  High  Yield  Fund. 


OFFITBANK  Emerging  Markets  Fund. 
OFFITBANK  Latin  America  Total 
Return  Fund,  OFFITBANK  Investment 
Grade  Global  Debt  Fund,  OFFITBANK 
Global  Convertible  Fund.  OFFITBANK 
California  Municipal  Fund. 
OFFITBANK  New  York  Municipal 
Fund,  and  OFFITBANK  National 
Municipal  Fund,  and  any  future  series; 
The  OFFITBANK  Variable  Insurance 
Fund,  Inc.  ("OFFITBANK  VIF").  on 
behalf  of  OFFITBANK  VIF-Total  Return 
Fund  ( "VTRF"  and.  together  with  TRF, 
the  "Parent  Funds")  and  OFFITBANK 
VIF-High  Yield  Fund,  OFFITBANK 
VIF-Emerging  Markets  Fund. 
OFFITBANK  VIF-U.S.  Government 
Securities  Fund.  OFFITBANK  VIF- 
Investment  Grade  Global  Debt  Fund. 
OFFITBANK  VIF-High  Grade  Fixed- 
Income  Fund,  and  OFFITBANK  VIF- 
Global  Convertible  Fund,  and  any  hiture 
series;  each  open-end  management 
investment  company  or  series  thereof  to 
be  organized  in  the  future  and  which  is 
advised  by  OFFITBANK  (each  such 
company  or  series,  other  than  TRF  and 
VTRF',  an  "L'nderlying  Fund."  and 
collectivelv.  the  "Underlving  Funds"); 
and  OFFITBANK  ("OFFITBANK"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  12(d)(l)(n  of  the  Act 
exempting  applicants  from  section 
12(d)(1)  of  tlie  .^c1.  and  under  sections 
6(c)  and  17(b)  of  the  Act  exempting 
applicants  from  section  17(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  each  Parent  F'und  to 
invest  all  or  a  portion  of  its  assets  in  the 
Underlying  Funds  in  excess  of  the 
percentage  limitations  of  section  12(d) 
(1). 

FILING  DATES:  The  application  was  filed 
on  August  16.  1996,  and  amended  on 
December  17.  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  ,^n 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  hv  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request.  f)ersonally  or  by 
mail.  Hearing  requests  should  be 
received  bv  the  SEC"  by  5;.3n  p.m  on 
January  A\.  1997.  and  should  l)e 
accompanied  b\-  proof  of  ser\  u.e  on 
applicants,  in  the  form  of  an  affidavit. 
or,  for  lawvers.  a  certificate  of  ser\i(:e. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  mav  rtx)uest  notification  of  a 
hearing  by  writing  to  the  SEC's 
.Secretary . 

ADDRESSES:  Se<:retary.  SEC.  450  Fifth 
Street,  N  W  ,  Washington.  D.C.  20549 
Applicants:  OFFITBANK  Fund  and 
OFFITBANK  VIF.  125  W.  55th  Street. 
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New  York.  N.Y.  10019;  OFFITBANK, 

520  Madison  Avenue,  New  York,  NY 

10022. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Y.  Greenlees.  Senior  Counsel, 

at  (202)  942-0581,  or  Mary  Kay  Freeh, 

Branch  Chief,  at  (202)  942-05B4 

(Division  of  Investment  Management, 

Office  of  Investment  Company 

Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  oTthe 

application.  The  complete  application 

may  be  obtained  for  a  fee  from  the  SEC's 

Public  Reference  Branch. 

Applicants'  Representations 

l.OFHTBANK  Fund  and 
OFFITBANK  VIF  are  each  Maryland 
corporations  that  are  registered  under 
the  Act  as  open-end  management 
investment  companies.  OFFITBANK 
Fund  intends  to  establish  TRF  as  a  new 
series.  VTRF  is  an  existing  series  of 
OFFITBANK-VIF  which  has  not  yet 
commenced  investment  operations. 
OFFITBANK  Fund  is  available  to 
institutional  and  retail  investors,  while 
OFFITBANK-VIF  is  designed  to  serve  as 
a  funding  vehicle  for  variable  annuity 
contracts  and  variable  life  insurance 
policies  offered  by  certain  participating 
insurance  companies 

2.  OFFITBANK  is  a  New  York  State 
chartered  trust  company  that  currently 
provides  investment  advisory  services 
to  the  Underlying  Funds,  and  will  serve 
as  investment  adviser  to  the  Parent 
Funds, '  OFFTTBANKs  principal 
business  is  rendering  discretionary 
investment  management  services  to  high 
net  worth  individuals  and  family 
groups,  foundations,  endowments,  and 
corporations. 

3.  The  Parent  Funds  are  designed  to 
provide  investors  with  one  or  more 
diversified  investment  programs  to  meet 
particular  investment  goals  and  risk 
tolerances.  The  Parent  Funds  are 
intended  for  persons  who  are  able  to 
identify  their  long-term  goals  and  risk 
tolerances,  but  prefer  to  allow 
OFFITBANK  to  decide  which  specific 
funds  to  choose  at  any  particular  time 
to  seek  to  achieve  these  goals. 

4.  Each  Parent  Fund  proposes  to 
invest  all  or  a  portion  of  its  assets  in 
shares  of  the  Underlying  Funds,  and. 
therefore,  to  operate  as  a  fund  of  funds. 
Any  assets  that  are  not  invested  in  the 
Underlying  Funds  will  be  invested 
directly  in  sto<;ks.  bonds,  and  other 
instruments,  including  money  market 


instruments.^  Allocations  of  a  Parent 
Fund's  assets  among  Underlying  Funds 
will  be  made  consistent  with  its 
investment  objective  as  described  in  the 
applicable  prospectus.  The  Underlying 
P'unds  in  which  a  Parent  Fund  may 
invest  also  will  be  described  in  the 
Parent  Fund's  prospectus.  To  the  extent 
the  identity  of  the  Underlying  Funds  in 
which  a  Parent  Fund  may  invest 
changes  over  lime  (such  as  through  the 
inclusion  of  new  Underlying  Funds), 
shareholders  and  investors  will  receive 
disclosure  of  such  changes. 

5.  OF'P'ITBANK  anticipates  charging 
an  advisory  fee  to  each  Parent  Fund 
with  respect  to  that  portion  of  the  Parent 
Fund's  as,sets  invested  directly  in 
stocks,  bonds,  and  other  instruments. 
With  respect  to  the  portion  of  a  Parent 
Fund's  assets  invested  in  the 
Underlying  Funds,  Of-TITBANK  will 
not  charge  any  advisory  fee  to  the  Parent 
Fund  unless  such  fee  is  found  to  be 
based  upon  services  under  an 
investment  advisory  contract  that  are 
additional  to,  rather  than  duplicative  of, 
services  provided  pursuant  to  any 
Underlying  Fund's  advisory  contract. 
Shareholder  servicing  costs,  which 
include  transfer  agency  functions,  and 
mailing  and  printing  of  prospectuses, 
shareholder  reports  and  proxies  to 
existing  shareholders,  also  will  be  borne 
by  investors  at  the  Parent  Fund  level. 

6.  The  Underlying  Funds  currently 
are  sold  without  front-end  or  contingent 
deferred  sales  charges.  Certain  of  the 
Underlying  Funds  are  subject  to  rule 
12b-l  fees  and  shareholder  servicing 
fees.  While  it  is  currently  anticipated 
that  the  Parent  Funds  will  be  sold 
without  any  front-end  or  contingent 
deferred  sales  charges,  and  will  not  be 
subject  to  any  rule  I2l>-1  or  shareholder 
servicing  fees,  applicants  serve  the  right 
to  impose  sales  charges  and  service  fees 
in  the  future  with  respect  to  any  entities 
subjef:t  to  the  requested  order,  as 
permitted  in  condition  4  below,  and  any 
other  provisions  or  limitations  of 
applicable  law. 

Applicant's  I^gal  Analysis 

A.  Section  12{dlll) 

1.  Section  12(d)(1)(A)  of  the  Ad 
would  prevent,  in  substance,  each 
Parent  Fund  from  pun:hasing  or 
acquiring  shares  of  any  Underlying 
Fund  if  immediately  after  such  purchase 
or  acquisition  it  would  own  in  the 
aggregate:  (a)  more  than  3%  of  the  total 
outstanding  voting  stock  of  the  acquired 
company;  (h)  securities  issued  by  the 


acquired  company  having  an  aggregate 
value  in  excess  of  5%  of  the  value  of  the 
total  assets  of  the  acquiring  company;  or 
(c)  securities  issued  by  the  acquired 
company  and  all  other  investment 
companies  having  an  aggregate  value  in 
excess  of  10%  of  the  value  of  the  total 
assets  of  the  acquiring  company.  Section 
12(d)(1)(B)  of  the  Act  would  prevent,  in 
substance,  each  Underlying  Fund  from 
selling  its  shares  to  its  respective  Parent 
Fund  if,  immediately  af^er,fiuch  sale, 
more  than  3%  of  the  total  outstanding 
voting  stock  of  the  Underlying  Fund  is 
owned  by  the  Parent  Fund,  or  more  than 
10%  of  the  total  outstanding  voting 
stock  of  the  Underlying  Fund  is  owned 
by  the  Parent  Fund  and  other 
investment  companies. 

2.  In  October  1996,  the  National 
Securities  Markets  Improvement  Act  of 
1996  (the  "1996  Act")  was  adopted.^ 
Among  other  things,  the  1996  Act 
amended  the  Act  by  adding  section 
12(d)(1)(G),  which  exempts  from  the 
limitations  of  section  12(d)(1)  certain 
"fund  of  funds"  structures  that  comply 
with  the  conditions  prescribed  in 
.section  12(d)(1)(G).  Applicants  state 
that,  but  for  the  fact  that  applicants 
propose  that  the  Parent  Funds  have  the 
flexibility  to  invest  directly  in  stocks, 
bonds,  and  other  instruments,  in 
addition  to  investing  in  the  Underlying 
Funds,  applicants  would  be  able  to  rely 
on  the  exemption  now  provided  in  the 
Act." 

3.  The  1996  Act  also  added  section 
12(d)(l)(J),  which  provides,  in  relevant 
part,  that  the  SEC  may  by  order 
conditionally  or  unconditionally 
exempt  any  person,  security,  or 
transaction  from  the  limitations  of 
section  12(d)(1)  if,  and  to  the  extent 
that,  such  exemption  is  consistent  with 
the  public  interest  and  the  protection  of 
investors.  Applicants  request  an  order 
under  section  12(d)(l)(J)  exempting 
them  from  section  12(d)(1)  to  permit 
each  Parent  Fund  to  invest  in  any 
Underlying  Fund  in  excess  of  the 
percentage  limitations  of  that  section. 

4.  Applicants  state  that  section 
12(d)(1)  is  intended  to  prevent 
unregulated  pyramiding  of  investment 
companies,  and  the  abuses  which  are 
perceived  to  arise  from  such 
pyramiding.  Applicants  note  that,  prior 
to  the  enactment  of  section  12(d)(1), 
there  was  concern  that  unregulated 
pyramiding  of  investment  companies 
would  provide,  for  those  in  control  at 
the  top  of  the  pyramid,  an  element  of 
power  and  domination  over  funds 


'  .Apphcams  state  thai  OFFITBANK  is  a  "bank," 
a.s  defined  ip  spclinn  202(.i)(21  <if  the  InvestmenI 
.\dviser5  Ati  of  1*40.  and  therpfore  is  nul  required 
!n  be.  and  i.s  not.  rfni.stpred  as  an  InvestmenI 
adviser 


'iLach  Parent  Fund  that  will  make  investments  in 
reliance  on  the  proposed  order  will  invest  in  other 
investment  companies  only  to  the  extent 
contemplated  by  the  requested  relief. 


iPlib.  L.  No.  104-290  (1996). 

■•Section  12(d)(1)(G)  limits  direct  investing 
outside  nf  affiliated  funds  to  certain  government 
securities  and  short-term  instruments. 
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further  down  in  the  pyramid.  For 
example,  applicants  note  that  a  Parent 
•  Fund  might  be  able  to  influence, 
without  proper  authority,  the  activities 
of  the  persons  operating  an  Underlying 
Fund  or  the  activities  of  the  Fund  itself. 
Applicants  state  that,  arguably,  this 
control  could  arise  via  a  threat  of  large- 
scale  redemptions  or  the  fact  that  an 
acquired  fund,  faced  with  substantial 
investment  in  its  shares  by  an  acquiring 
fund,  might  feel  constrained  to  manage 
its  assets  in  a  manner  different  from  the 
fund's  normal  practice  in  order  to  be 
able  to  satisfy  unexpected,  disruptive, 
large  redemption  requests. 

5.  Applicants  believe  that  none  of  the 
dangers  that  were  of  concern  to 
Congress  in  drafting  section  12(d)(1)  are 
present  in  the  proposed  Parent  Fund 
arrangement.  Unlike  the  fund  of  funds 
operations  that  prompted  enactment  of 
section  12(d)(1),  the  Parent  Funds  and 
the  Underlying  Funds  will  all  be  part  of 
the  Same  group  of  investment 
companies.  Further,  applicants  state 
that  OFFITBANK,  which  will  be  the 
adviser  to  the  Underlying  Funds  as  well 
as  to  the  Parent  Funds,  is  governed  bv 
its  obligations  to  the  Parent  Funds  and 
the  Underlying  Funds  and  their 
shareholders  and  any  allocation  or 
reallocation  by  OFFITBANK  of  a  Parent 
Fund's  assets  among  Underlying  Funds 
would  be  required  to  be  made  in 
accordance  with  those  obligations. 
Applicants  also  believe  that 
OFFIBANK's  own  self-interest  will 
prompt  it  to  maximize  benefits  to  all 
shareholders,  and  not  disrupt  the 
operations  of  any  of  the  Parent  Funds  or 
the  Underlying  Funds.  Finally, 
applicants  reilerate  that,  but  for  the  fact 
that  the  Parent  Funds  may  invest 
directly  in  stocks,  bonds,  and  other 
instruments,  applicants'  proposal  is 
consistent  with  fund  of  funds  structures 
now  explicitly  permitted  under  section 
12(d)(1)(G)  of  the  Act. 

6.  As  noted  above,  OFFITBANK 
anticipates  charging  an  advisory  fee  to 
the  Parent  Fund  to  the  extent  that  the 
Fund's  assets  are  invested  directly  in 
stocks,  bonds,  or  other  instruments, 
rather  than  shares  of  the  Underlying 
Funds.  With  respect  to  the  portion  of  a 
Parent  Fund's  assets  invested  in  the 
Underlying  Funds,  applicants  represent 
that,  before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
directors  of  each  Parent  Fund,  including 
a  majority  of  the  directors  of  each  Parent 
Fund  who  are  not  "interested  persons," 
as  defined  in  section  2(a)(19)  of  the  Act 
("Independent  Directors"),  shall  find 
that  the  advisory  fees,  if  any,  charged 
under  such  contract  are  based  on 
services  provided  that  are  in  addition  to, 
rather  than  duplicative  of,  services 


provided  pursuant  to  any  Underlying 
Fund's  advisory  contract. 

7.  While  investment  in  the  Parent 
Funds  will  involve  additional  expenses 
due  to  the  costs  of  establishing  and 
maintaining  the  Parent  Funds  as 
separate  series,  applicants  believe  that 
those  additional  expenses  will  not  be 
substantial  and  that  such  expenses  will 
be  offset  by  the  benefits  which  are 
presumed  to  be  generated  for  the 
Underlying  Funds  and  inure  indire<;tlv 
to  the  Parent  Funds.  Applicants  believe 
that:  (a)  the  addition  of  assets  from  each 
Parent  Fund  to  the  Underlying  Fund 
may  reduce  the  expense  ratio  for  each 
Underlying  Fund;  (b)  to  the  extent  that 
shareholders  of  the  Parent  Funds 
otherwise  would  directly  open  accounts 
with  each  of  the  Underlying  Funds,  the 
number  of  accounts  and  related 
expen.ses  at  the  Underlying  Fund  level 
may  be  reduced;  and  (c)  by  investing  in 
the  Underlying  Funds,  the  Parent  Funds 
may  more  efficiently  achieve  a  level  of 
diversification  through  various  asset 
classes  than  if  investments  were  made 
directly  in  portfolio  securities,  and 
without  incurrence  of  transaction  costs 
associated  with  direct  investing. 
Moreover,  applicants  will  provide  to  the 
Chief  Financial  Analyst  of  the  SECs 
Division  of  Investment  Management 
annual  expense  ratios  for  each  Parent 
Fund  and  each  Underlying  Fund,  as 
specified  in  condition  5  below. 
Applicants  believe  that  this  will  enable 
the  SEC  to  monitor  the  expenses  relating 
to  each  Parent  Fund.  Based  on  the 
foregoing,  applicants  believe  that  the 
proposed  transactions  satisfy  the 
requirements  of  section  12(d)(l)(J). 

B.  Section  1 7(a) 

1.  Section  17(a)  makes  it  unlawful  for 
an  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  such  person,  to  sell  securities 
to,  or  purchase  securities  from,  the 
company.  Under  the  proposed  structure, 
the  Parent  Funds  and  the  Underlying 
Funds  may  be  deemed  to  be  affiliates  of 
one  another.  Purchases  by  the  Parent 
Funds  of  the  shares  of  the  Underlying 
Funds  and  the  sale  by  the  Underlying 
Funds  of  their  shares  to  the  Parent  funds 
could  thus  be  deemed  to  be  principal 
transactions  between  affiliated  persons 
under  section  17(a). 

2.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company  involved;  and  (c) 


the  proposed  transaction  is  consistent 
with  the  general  provisions  of  the  Act. 

3,  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  if.  and  to  the  extent  that, 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purpo.ses  fairly 
intended  by  the  policv  and  provisions  of 
the  Act. 

4.  Applicant.s  submit  that  the  terms  of 
the  proposed  transactions  are  fair  and 
reasonable  and  do  not  involve 
overreaching.  The  consideration  paid 
for  the  sale  and  redemption  of  shares  of 
the  Underlying  Funds  will  be  based  on 
the  net  asset  value  of  the  Underlying 
Funds,  subject  to  applicable  sales 
charges.  In  addition,  applicants  as.sert 
that  the  proposed  transactions  will  be 
consistent  with  the  policies  of  each 
Parent  Fund.  The  investment  of  as.sets  of 
the  Parent  Funds  in  shares  of  the 
Underlying  Funds  and  the  issuantie  of 
shares  of  the  Underlying  Funds  to  the 
Parent  Funds  will  be  effected  in 
accordance  with  the  investment 
restrictions  of  each  Parent  Fund  and 
will  be  consistent  with  the  policies  of 
(as  set  forth  in  the  registration  statement 
applicable  to)  each  Parent  Fund. 
Applicants  also  state  that,  for  the 
rea.sons  discussed  above,  t.be  proposed 
transactions  are  consistent  with  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  proposed  transactions 
meet  the  standards  of  sections  6(c)  and 
17(b). 5 

Applicants'  C^onditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  Parent  Fund  and  each 
Underlying  Fund  will  be  part  of  the 
.same  "group  of  investment  companies," 
as  defined  in  rule  lla-3  under  the  Act. 

2.  No  Underlying  Fund  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  sec:tion  12(d)(1)(A)  of  the 
Act. 

3  Before  approving  any  advisory 
contract  under  se<:tion  15  of  the  Act,  the 
directors  of  each  Parent  Fund,  including 
a  majority  of  the  Independent  Directors, 
shall  find  that  the  advisory  fees,  if  any. 
charged  under  such  contract  are  based 
on  services  provided  that  are  in  addition 
to,  rather  than  duplicative  of,  ser\'ices 
provided  pursuant  to  any  Underlying 
Fund's  advisory  contract.  Such  finding. 


^Section  17fb)applies  lo  specific  proposed 
tran.Mclions.  ralher  itian  dn  ongoing  series  of  future 
transactions.  .See  Kevstune  Custodian  Funds.  21 
S.E.C  295.  29»-99  (1945)  Section  6{c)  frequently 
is  used  to  grant  reiieJ  from  section  17(a!  to  permll 
an  ongoing  series  of  future  transactions 
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and  the  basis  upon  which  the  rinding 
was  made,  will  be  recorded  fullv  in  the 
minute  books  of  the  Parent  F-'und. 

4.  Any  sales  c;harges  or  service  tet!s 
charged  with  respe<.t  to  shares  of  each 
Parent  P'und.  when  aggregated  with  any 
sales  charges  or  service  fees  paid  by  the 
Parent  Fund  with  respect  to  shares  of 
any  Underlying  Fund,  shall  not  exceed 
the  limits  set  forth  in  Rule  2830  of  the 
Rules  of  Conduct  of  the  National 
Association  of  Securities  Dealers,  Inc. 

5.  Applicants  will  provide  the 
following  information,  in  electronic 
format,  to  the  Chief  Financial  Analyst  of 
the  SEC's  Division  of  Investment 
Management:  monthly  average  total 
assets  for  each  Parent  Fund  and  each  of 
its  Underlying  Funds,  monthly 
purchases  and  redemptions  (other  than 
by  exc;hange)  for  each  Parent  Fund  and 
each  of  its  Underlying  Funds;  monthly 
exchanges  into  and  out  of  each  Parent 
Fund  and  each  of  its  Underlying  Funds; 
month-end  allocations  of  each  Parent 
Fund's  assets  among  its  Underlying 
Funds;  annual  expense  ratios  for  each 
Parent  Fund  and  each  ot  its  Underlying 
Funds;  and  a  description  of  any  vote 
taken  by  the  shareholders  of  any 
Underlying  Fund,  including  a  statement 
of  the  percentage  of  votes  cast  for  and 
against  the  proposal  by  its  Parent  Fund 
and  by  the  other  shareholders  of  the 
Underlying  Funds.  Such  information 
will  be  provided  as  soon  as  reasonably 
practicable  following  each  fiscal  year- 
end  of  the  Parent  Funds  (unless  the 
Chief  Financial  Analyst  shall  notify  the 
Parent  Funds  or  OFFITBANK  in  writing 
that  such  information  need  no  longer  be 
submitted). 

For  the  ^EC.  bv  the  Division  of  Investment 
Management,  under  delt^ated  authority. 
Margaret  H.  McFarland, 
Deputy  ,S"«:ref(ir> 

|FR  Dot..  97-686  Filed  1-10-97;  8:45  am) 
BILLMQ  CODE  U1(M>1-M 


[R«l.  No.  IC-22442;  811-1341] 

Special  Portfolios,  Inc.;  Notice  of 
Application 

January  6,  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPUCAMT:  Special  Portfolios,  Inc. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f) 

SUMMARY  OF  APPUCAT10N:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 


FILING  DATES:  The  application  was  filed 
on  October  ,31.  1996  and  amended  on 
December  2e,.  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  10,  1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.VV.,  Washington,  DC.  20549. 
Applicant,  500  Bielenberg  Drive, 
VVoodburv,  Minnesota  55125. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs.  .Senior  Staff  Attorney, 
at  (202)  942-0572,  or  Alison  E.  Baur,' 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch 

Applicant's  Representations 

1.  Applicant  is  a  registered  open-end 
management  investment  company  and 
is  organized  as  a  corporation  under  the 
laws  of  Minnesota.  Applicant  registered 
under  the  Act  and  filed  a  registration 
statement  on  Fonn  S-5  on  March  16, 
1996.  At  that  time,  applicant's  name 
was  "Josten  Growth  Fund,  Inc."  On  July 
19,  1966,  the  registration  statement  was 
declared  effective  and  applicant 
commenced  its  initial  public  offering. 

2.  Due  to  the  relatively  small  size  and 
uneconomical  nature  of  applicant, 
applicant's  board  of  directors  concurred 
with  the  re<;ommendation  of  applicant's 
investment  advi.ser  that  shareholders  be 
invited  to  redeem  their  shares  so  that 
applicant  could  be  liquidated. 
Accordingly,  a  letter  was  sent  to 
applicant's  shareholders.  In  response, 
during  the  period  from  March  1,  1996 
through  April  8,  1996,  all  remaining 
shareholders,  including  the  Fortis,  Inc. 
Profit  Sharing  Plan,  chose  to  redeem 
their  shares  of  applicant.'  All 


redemptions  were  made  at  net  asset 
value  as  of  the  date  of  redemption. 

3.  No  expenses  were  incurred  in 
connection  with  the  redemption  of 
shares,  other  than  normal  shareholder 
servicing  expenses.  Applicant's 
investment  adviser  has  undertaken  to 
pay  the  expenses  of  winding  up 
applicant.  In  connection  with  the 
redemption  of  shares,  applicant  sold  its 
remaining  portfolio  securities  in  normal 
market  transactions.  No  sales  or 
brokerage  commissions  were  paid  in 
connection  with  such  sales. 

4.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  retained  no 
assets.  Applicant  has  no  debts  or  other 
liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

5.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  tho,se 
necessary  for  the  winding  up  of  its 
affairs. 

6.  After  the  requested  order  is  granted, 
applicant  intends  to  file  a  notice  of 
dissolution  with  the  State  of  Minnesota, 
followed  by  articles  of  dissolution. 
Applicant  anticipates  that  the  filing  of 
the  notice  of  dissolution  will  be 
authorized  by  applicant's  board  of 
directors  in  accordance  with  Minnesota 
corporation  law, 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
jFR  Doc.  97-687  Filed  1-10-97;  8:45  am] 

BILLING  CODE  801 0-01 -M 


[Release  No.  34-38123;  File  No.  SR-Amex- 
96-45] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Ctiange  anri 
Amendment  No.  1  Thereto  by  ttie 
American  Stock  Exchange,  Inc. 
Relating  to  the  Closing  Time  for  Equity 
Options  and  Narrow-Based  Index 
Options 

t 

lanuary  6,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  ^  thereunder, 
notice  is  hereby  given  that  on  November 
22.  1996,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 


'  The  profit  stiaring  plan  owned  approximately 
97%  of  applicant's  shares  subsequent  to  March  1. 
1996. 


'  15  U.S.C.  78s(b)(l). 
'17CFR240.19t)-4. 
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have  been  prepared  by  the  self- 
regulatory  organization.  On  December 
16,  1996,  the  Exchange  filed 
Amendment  No.  1  to  its  proposal. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rules  1,  903C,  918  and  980C  to  provide 
for  the  closing  of  equity  option  and 
narrow-based  index  option  trading  at 
4:02  p.m. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

II.  Self-Regulatory  organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Since  1978,  equity  options  have 
traded  until  4:10  p.m.,  ten  minutes 
beyond  the  close  of  trading  of  the 
underlying  securities,  to  allow  investors 
to  trade  options  based  upon  the  final 
closing  prices  of  those  underlying 
securities.  In  1978,  frequent  delays 
between  the  time  of  the  execution  of  the 
closing  transaction  and  the  appearance 
of  the  trade  on  the  Consolidated  Tape 
Association's  Tape  A  gave  rise  to  time 
lags  that,  in  some  instances,  were  as 
long  as  seven  minutes  after  the  close  of 
trading  at  4:00  p.m.  Today,  dr    'o 
improvements  in  trading  and  reporting 
systems,  the  dissemination  of  closing 
prices  is  delayed  at  most  one  or  two 
minutes,  and  only  in  unusual  market 
conditions  are  any  significant  time  lags 


J  The  proposed  rule  change  submitted  by  the 
Exchange  would  change  the  trading  close  for  equity 
options  to  4:02  p.m.  Amendment  No.  1  would  also 
change  to  4:02  p.m.  the  trading  close  for  narrow- 
based  index  options.  See  Letter  from  Claire  P. 
McGrath,  Amex.  to  Janice  Mitnick.  Division  of 
Market  Regulation,  SEC.  dated  December  16,  1996 
("Amendment  No.  1"). 


encountered.  Another  reason  for 
extending  equity  option  trading  until 
4:10  p.m.,  cited  in  1978.  was  to  give 
options  participants  additional  time  to 
digest  the  impact  of  news 
announcements  by  companies  and 
government  agencies  who  oftentimes 
released  such  news  at  4:00  p.m.  or 
shortly  thereafter. 

While  the  Exchange  expressed 
reservations  regarding  the  move  to  4:10 
p.m.,  if  ultimately  acceded  to  the 
industry's  consensus  that  such  a  close 
was  appropriate.  Although  the  Exchange 
has  made  efforts  to  encourage 
companies  and  others  to  withhold 
significant  news  announcements  until 
after  the  close  of  option  trading, 
occasionally  such  announcements  are 
released  between  4:00  and  4:10  p.m., 
and  dramatically  impact  the  trading  of 
equity  and  narrow-based  index  options'' 
during  that  time  period.  The  Exchange 
has  not  requested  a  change  in  the 
trading  close  for  broad-based  index 
options  as  it  does  not  believe  that  a 
significant  news  announcement  by  the 
issuer  of  one  component  stock  in  a 
broad-based  index  would  have  a 
corresponding  effect  on  the  price  of  that 
broad-based  index. ^ 

When  instances  of  significant  news 
releases  occur  prior  to  the  close  of 
option  trading,  the  Exchange  has 
observed  that  public  customers  are 
unable  to  react  as  quickly  as 
professional  traders,  and  accordingly 
lack  the  ability  to  give  their  brokers 
instructions  or  take  action  with  regard 
to  orders  that  may  have  been  previously 
placed  on  the  limit  order  book.  Further, 
because  the  principal  market  for  the 
underlying  stock  is  closed,  option 
specialists  and  market  makers  have 
oftentimes  experienced  extreme 
difficulty  making  orderly  options 
markets  given  their  inability  to  hedge  or 
otherwise  offset  market  risk  with 
transactions  in  the  underlying  stock. 

Therefore,  the  Exchange  now 
proposes  that  at  4:02  p.m.,  all  trading  in 
equity  options  and  narrow-based  index 
options  will  cease.  No  orders  may  be 
entered,  modified  or  canceled  in  any 
equity  or  narrow-based  index  option 
series  after  4:02  p.m. 

The  Exchange  believes  a  4:02  p.m. 
closing  time  for  equity  options  and 
narrow-based  index  options  is  necessary 
and  appropriate  given  the 
improvements  in  dissemination  of 
closing  prices,  and  the  limited  ability  of 
*  public  customers  to  react  to  news 


'*  A  significant  new  announcement  on  one 
component  of  a  narrow-based  index  could  have  a 
decisive  effect  on  that  index.  .Sep  Amendment  No. 
1. 


announcements  and  changing  markets 
in  the  last  ten  minutes  of  trading  under 
the  current  rule.  However,  the  Exchange 
also  believes  that  the  additional  two 
minutes  of  options  trading  after  the 
close  of  trading  in  the  underlying  sto<;k 
will  allow  market  participants  to  react, 
if  necessary,  to  any  delayed 
dissemination  of  closing  prices. 

2.  Statutory  Basis 

The  propo.sed  rule  change  furthers  the 
objectives  of  Section  6(b)  of  the  Act  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  designed  to  prevent  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  propo.sed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulaton>' 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-96-45  and  should  be  submitted 
by  February  3,  1997. 

For  the  Commission,  by  the  Division  of 
Mariiet  Regulation,  pursuant  to  delegate 
authority." 
[FR  Doc.  97-688  Filed  1-10-97;  8:45  am] 

BtLLJNQ  CODE  Ml  (Mil -M 


[ReiasM  No.  34-38119;  File  No.  SR-CHX- 
96-16] 

Self-Regulatory  Organizations;  the 
Chicago  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  the  Trading  of 
Nasdaq/NM  Securities  on  the  CHX 


! 


ianuary  3.  1997. 
I.  Introduction 

On  June  14,  1996,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
amend  Article  XX.  Rule  37  and  Article 
XX,  Rule  43  relating  to  the  trading  of 
Nasdaq  National  Market  ("Nasdaq/NM") 
securities  (previously  known  as 
NASDAQ/NMS  securities)  on  the 
Exchanged 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  July  2,  1996. ••  No  comments 
were  received  on  the  proposal. 

U.  Background 

On  May  4,  1987,  the  Commission 
approved  certain  Exchange  rules  and 
procedures  relating  to  the  trading  of 
Nasdaq/NM  securities  on  the 


M7CFR200.3O-3(a)(12l. 

'15US.C.  78s(b)(l) 

M7CFR  240. 196-4 

>On  Dec.  19.  1996.  the  CHX  filed  Amendment 
No.  1  to  its  proposal.  Letter  from  |.  Craig  Long. 
Attorney.  Foley  *  Isidnet.  to  Howard  ll  (Cramer. 
Associate  Director.  Division  of  Market  Regulation. 
SEC,  dated  Dec.  19.  1996,  In  Amendment  No.  1,  the 
CHX  requested  that  the  Commission  approve  the 
proposal  on  a  pilot  basis  for  a  one  year  period 

« See  Securities  Exchange  Act  Release  No.  37369 
Onne  25.  1996).  61  FR  34462  (|ulv  2.  1996)  (notice 
of  File  .So.  SR-CHX-96-16)  ("Notice"). 


Exchange. 5  Among  other  things,  these 
rules  made  the  Exchange's  BEST  Rule 
guarantee  (Article  XX,  Rule  37(a)) 
applicable  to  Nasdaq/NM  securities  and 
made  Nasdaq/NM  securities  eligible  for 
the  automatic  execution  feature  of  the 
Exchange's  Midwest  Automated 
Execution  System  (  "MAX  system").^ 

1.  BEST  Rule' 

Currently,  under  the  BEST  Rule, 
Exchange  specialists  are  required  to 
guarantee  executions  of  all  agency  ^ 
market  and  limit  orders  for  Dual 
Trading  System  issues  ^  and  all  agency 
market  orders  for  Nasdaq/NM  securities, 
from  100  up  to  and  including  2099 
shares.  Subject  to  the  requirements  of 
the  short  sale  rule,'"  the  specialist  must 
fill  all  agency  market  orders  at  a  price 
equal  to  or  greater  than  the  national  best 
bid  or  best  offer  ("NBBO").  For  all 
agency  limit  orders  in  Dual  Trading 
System  issues,  the  specialist  must  fill 
the  order  if:  (1)  the  NBBO  at  the  limit 
price  has  been  exhausted  in  the  primary 
market;  (2)  there  has  been  a  price 
penetration  of  the  limit  in  the  primary 
market  (generally  known  as  a  trade- 
through  of  a  CHX  limit  order);  or  (3)  the 
issue  is  trading  at  the  limit  price  on  the 
primary  market  unless  it  can  be 
demonstrated  that  the  order  would  not 
have  been  executed  if  it  had  been 
transmitted  to  the  primary  market  or  the 


'  Securities  Exchange  Act  Release  No.  24424  (May 
4.  1987).  52  FR  17868  (May  12.  1987)  (order 
approving  File  No.  SR-MSE-87-2)  See  Securities 
Exchange  Act  Release  Nos.  28146  (June  26.  1990). 
55  FR  27917  (July  6.  1990)  (order  expanding  the 
number  of  eligible  securities  to  100):  36102  (August 
14,  1995),  60  FR  43626  (August  22.  1995)  (order 
expanding  the  number  of  eligible  .securities  to  500). 

"The  MAX  system  may  be  used  to  provide  an 
automated  delivery  and  execution  facility  for  orders 
that  are  eligible  for  execution  under  the  Exchange's 
BEST  Rule  and  certain  other  orders.  See  CHX,  .\r\. 
XX.  Rule  37(b). 

'  See  CHX  Manual.  Art.  XX,  Rule  37(a). 

"The  term  "agency  order"  means  an  order  for  the 
account  of  a  customer,  but  shall  not  include 
professional  orders  as  defined  in  CHX.  Article  XXX, 
Rule  2.  interpretation  and  policy  .04.  The  Rule 
defines  a  "professional  order"  as  any  order  for  the 
account  of  a  broker -dealer,  the  account  of  an 
associated  person  of  a  broker-dealer,  or  any  account 
in  Mfhich  a  broker-dealer  or  an  associated  person  of 
a  broker -dealer  has  any  direct  or  indirect  interest. 
Id. 

"According  to  the  Exchange.  Dual  Trading 
System  Issues  are  issues  that  are  traded  on  the  CHX. 
pursuant  to  unlisted  trading  privileges,  and  listed 
on  either  the  New  York  Stock  Exchange  or 
American  Slock  Exchange  Telephone  conversation 
on  June  5,  1996  between  David  T  Rusoff,  Atlomey. 
Foley  i  l-ardner,  and  George  A.  Vlllasana.  Attorney, 
Division  of  Market  Regulation.  SEC. 

'"While  the  Commission  and  the  NASD  have 
rules  that  prohibit  short  sales,  under  certain 
conditions,  or  securities  registered  on.  or  admitted 
to  unlisted  trading  privileges  on.  a  national 
securities  exchange  and  short  sales  of  securities 
traded  on  Nasdaq,  there  is  no  rule  governing  short 
sales  in  Nasdaq/NM  securities  traded  on  the  CHX. 
See  17  CFR  S240.10a-1  and  NASD  Rule  3350. 


broker  and  specialist  agree  to  a  specific 
volume  related  to,  or  other  criteria  for, 
requiring  a  fill. 

2.  MAX  System 

The  Exchange's  MAX  system  provides 
for  the  automatic  execution  of  orders 
that  are  eligible  for  execution  under  the 
Exchange's  BEST  Rule  {i.e.,  agency 
market  orders  in  securities  listed  on  the 
NYSE  or  AMEX  and  Nasdaq/NM 
securities,  as  discussed  above),  and 
certain  other  orders.^ ^ 

The  MAX  system  has  two  size 
parameters  which  must  be  designated 
by  the  specialist  on  a  stock-by-stock 
basis.  Currently,  the  specialist  must  set 
the  auto-execution  threshold  at  1099 
shares  or  greater  and  the  auto- 
acceptance  threshold  at  2099  shares  or 
greater.  In  no  event  may  the  auto- 
acceptance  threshold  be  less  than  the 
auto-execution  threshold.  If  the  order- 
entry  firm  sends  an  order  through  the 
MAX  system  that  is  greater  than  the 
specialist's  auto-acceptance  threshold,  a 
specialist  may  cancel  the  order  within 
three  minutes  of  it  being  entered  into 
MAX.  If  not  canceled  by  the  specialist, 
the  order  is  designated  as  an  open 
order.  ^2  if  (^q  order-entry  firm  sends  an 
order  through  MAX  that  is  less  than  the 
auto-acceptance  threshold  but  greater 
than  the  auto-execution  threshold,  the 
order  is  not  available  for  automatic 
execution  but  is  designated  in  the  open 
order  book.  A  specialist  may  manually 
execute  any  portion  of  the  order;  the 
difference  must  remain  as  an  open 
order.  If  the  order-entry  firm  sends  an 
order  through  MAX  that  is  less  than  or 
equal  to  the  auto-execution  threshold, 
the  order  is  executed  automatically. 

The  MAX  system  currently  provides 
for  a  fifteen  second  delay  between  the 
time  an  agency  market  order  is  entered 
into  the  MAX  system  and  the  time  it  is 
automatically  executed  at  the  NBBO  in 


"A  MAX  order  that  fits  under  the  BEST 
parameters  must  be  executed  pursuant  to  BEST 
Rules  via  the  MAX  system.  If  the  order  is  outside 
the  BEST  parameters,  the  BEST  Rules  do  not  apply, 
but  MAX  system  handling  rules  do  apply. 

'^If  an  oversized  market  or  limit  order  is  received 
by  the  specialist,  he  will  either  reject  the  order 
immediately  or  display  it.  If  the  order  is  displayed, 
the  specialist  will  check  with  the  order  entry  broker 
to  determine  the  validity  of  the  oversized  order. 
During  the  three  minute  period,  the  specialist  can 
cancel  the  order  and  return  it  to  the  order  entry 
firm,  but  until  it  is  cancelled  the  displayed  order 
is  eligible  for  execution.  Although  these  procedures 
currently  exist  under  CHX  rules,  the  Commission 
has  concerns  as  to  whether  the  three  minute  period 
is  necessary  and  urges  the  CHX  to  reduce  the  time 
•  period  or  otherwise  address  the  necessity  of  the 
specialists'  discretion  during  the  three  minute 
period.  Moreover,  the  handling  of  orders  by  CHX 
specialists  must  still  comply  with  the  Commission's 
recently  adopted  Order  Execution  Rules  (Securities 
Exchange  Act  Release  No.  37619A  (Sept.  6.  1996). 
61  FR  48290  (Sept.  12,  1996))  and  any  subsequently 
issued  interpretations  of  the  Order  Execution  Rules. 
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order  to  provide  the  specialist  with  an 
opportunity  to  provide  price 
improvement  to  the  order.  If,  however, 
the  spread  between  the  NBBO  in  a  stock 
eligible  for  automatic  execution  in  the 
MAX  system  is  Vh  point  at  the  time  an 
order  is  entered  into  the  MAX  system, 
that  order  is  executed  immediately 
without  the  fifteen  second  delay.  Non- 
marketable  agency  limit  orders,  subject 
to  the  BEST  Rule,  are  automatically 
filled  at  the  limit  price  when  there  is  a 
price  penetration  of  the  limit  price  in 
the  primary  market." 

III.  Description  of  Proposal 

The  Exchange  proposes  to  end  its 
requirement  that  CHX  specialists 
automatically  execute  orders  in  Nasdaq/ 
NM  securities  when  the  specialist  is  not 
quoting  at  the  NBBO. 

Under  the  proposed  revisions  to  the 
BEST  Rule,  specialists  must  continue  to 
accept  agency  market  orders  or 
marketable  limit  orders,  but  only  for 
orders  of  100  to  1000  shares  in  Nasdaq/ 
NM  securities  rather  than  the  2099 
shares  limit  previously  in  place. i'' 
Specialists  must  accept  all  agency  limit 
orders  in  Nasdaq/NM  securities  from 
100  up  to  and  including  10,000  shares 
for  placement  in  the  limit  order  book. 
As  described  below,  however, 
specialists  would  be  required  to 
automatically  execute  Nasdaq/NM 
orders  only  when  they  were  quoting  to 
the  NBBO  when  the  order  was  received. 

The  proposal  requires  the  specialist  to 
set  the  auto-executive  threshold  at  1000 
shares  or  greater  for  Nasdaq/NM 
securities.  Orders  for  a  number  of  shares 
less  than  or  equal  to  the  auto-exet:ution 
threshold  set  by  the  specialist  will  be 
automatically  executed  if  the  CHX 
specialist  is  quoting  at  the  NBBO  for  the 
lesser  of  the  size  of  the  order  or  the 
specialists  quote.  The  orders  are 
executed  automatically  after  a  fifteen 
second  delay  from  the  time  the  order  is 
entered  into  MAX.  The  size  of  the 
specialist's  bid  or  offer  will 
automatically  be  decremented  by  the 
size  of  the  exec:ution.  When  the 
specialist's  quote  is  exhausted,  the 
system  will  generate  an  autoquote  at  Vh 
point  away  from  the  NBBO  for  1000 
shares. 

When  the  specialist  is  not  quoting  a 
Nasdaq/NM  security  at  the  .NBBO,  it  {;an 


'■•If.  howrver,  Ihe  difference  between  the  Irddc- 
through  price  and  the  U.-st  sale  price  is  greater  than 
Vh  point  or  1%  of  the  vaicie  of  the  Iraife-lhrongh 
[irice.  whinhever  is  less.  ^  second  print  al  n  trade- 
through  price,  which  is  les,s  than  ''^  [xiint  or  1% 
away  from  the  previous  trade-through  price  is 
necesiwry  before  that  M.^X  system  will 
automatically  execute  the  agency  limit  order 

'■•The  too  to  209<)  share  auto-acceptance 
threshold  previously  in  ])lacc  will  only  continue  to 
apply  to  Dually  Listed  securities. 


elect,  on  an  order-by-order  basis,  to 
manually  execute  orders  in  that 
security.  If  the  specialist  does  not  elect 
manual  execution,  MAX  market  and 
marketable  limit  orders  in  that  security 
that  are  of  a  size  equal  to  or  less  than 
the  auto-execution  threshold  will 
automatically  be  executed  at  the  NBBO 
after  a  twenty  second  delay. '^ 

Under  the  proposal,  if  the  specialist 
elects  manual  execution,  the  specialist 
must  either  manually  execute  the  order 
at  the  NBBO  or  a  better  price  or  act  as 
agent  for  the  order  in  seeking  to  obtain 
the  best  available  price  for  the  order  on 
a  marketplace  other  than  the 
Exchange. '6  If  the  specialist  decides  to 
act  as  agent  for  the  order,  the  proposed 
rule  requires  the  specialist  to  use  order- 
routing  systems  to  obtain  an  execution 
where  appropriate.  Market  and 
marketable  limit  orders  that  are  for  a 
number  of  shares  greater  than  the  auto- 
execution  threshold  are  not  subject  to 
these  requirements,  and  may  be 
canceled  within  three  minutes  of  being 
entered  into  MAX  or  designated  as  an 
open  order. 

rv.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). '~  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  R(b)(.5)  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and.  in  general,  to 
protect  investors  and  the  public  interest. 
The  Commission  also  believes  that  the 
proposal  is  consistent  with  Sections 
llAll)(D)and  11A(1)(C)  of  the  Act. 

The  CHX's  proposal  to  not  require 
automatic  execution  for  Nasdaq/NM 
securities  when  the  specialist  is  not 
quoting  at  the  NBBO,  and  to  allow  the 
specialist  to  execute  the  order  as  agent. 
is  intended  to  conform  CHX  specialist 
obligations  to  those  applicable  to  OTC 
market  makers  in  Na.sdaq/NM  .securities, 
while  ret:ognizing  that  the  CHX 
provides  a  separate,  competitive  market 
for  Nasdaq/NM  securities.  The  rules 
establish  execution  procedures  and 
guarantees  that  attempt  to  provide  an 


execution  reflective  of  the  best  quotes 
among  OTC  market  makers  and 
specialists  in  Nasdaq/NM  securities 
without  subjecting  CHX  specialists  to 
execution  guarantees  that  are 
substantially  greater  than  those  imposed 
on  their  competitors. 

The  Commission  does  not  believe  that 
the  Act  necessarily  requires  the  CHX  to 
provide  automatic  exe<;ution  of  orders. 
Nonetheless,  if  the  CHX  chooses  to 
make  available  an  order-routing  system 
to  its  members,  to  be  consistent  with  the 
Act,  this  system  must  not  be  designed 
in  a  manner  that  will  result  in  customer 
orders  receiving  executions  at  prices 
worse  than  those  reasonably  available  in 
the  market,  which  generally  would  be 
the  NBBO.  Otherwise,  members  could 
violate  their  best  execution  duty  to  their 
customers  if  they  used  the  system  The 
CHX's  proposed  modification  of  its 
MAX  system  seeks  to  ensure  that 
customer  orders  receive  the  best  prices 
by  requiring  specialists,  if  they  do  not 
execute  orders  automaticallv  at  the 
NBBO  or  l)etter.  at  a  minimum  to 
represent  the  orders  as  agent  off  the 
Exchange. 

Under  these  circumstances.  CHX  Rule 
43  requires  a  specialist  to  use  order- 
routing  systems  where  appropriate.  At 
present,  however,  CHX  speiialists  have 
available  onl\  limited  order-routing 
systems.  A  CHX  specialist  currently  can 
route  orders  to  Nasdaq  market  makers 
only  via  the  telephone  or.  if  the  CHX 
specialist  is  an  NASD  member,  through 
Selectnet  and  SOES.'"  Clearly,  a  more 
efficient  linkage  between  the  C^HX  ami 
Nasdaq  would  better  enable  CHX 
specialists  to  access  OTC  market  makers 
quickly  on  a  consistent  basis. 

While  operation  of  the  proposed 
system  is  not  ne<:essarily  inconsistent 
with  the  dutv  of  CHX  specialists  to 
provide  best  exeiiition  oi  t  ustomer 
orders,  the  Commission  believes  that  the 
arrangement  in  place  for  specialists  to 
access  OTC  market  makers  is  not  an 
ideal  linkage  tH'tween  two  markets  on  a 
permanent  basis.  Consequently,  the 
CHX  has  represented  that  it  intends  to 


'^1  he  c;HX  has  clarified  that  the  twenty  second 
delay  is  designed,  in  part,  to  provide  an  opportunity 
for  the  oriler  to  receive  price  improvemeni  from  the 
specialist's  displayed  quote,  hi 

"•  Letter  dated  Aug.  1 .  19<Jf)  from  Ilavid  Rusoff. 
.^ltornev.  Kolev  &  l.arriner.  lo  Ceorgc  A  \  illa.sana. 
.Mtorney.  Securities  *  Exchange  Commission. 

''15  I    S.C.  78flb) 


'"  i  he  (;UX  has  represented  that  a  U IX  specialist 
in  Nasdaq/NM  securities,  if  not  an  NA.SD  member. 
currently  may  u.se  a  (!1HX  member  that  is  also  an 
NASD  member  to  route  orders  via  SelectNel  and 
sots  to  Na.sdaq/NM  market  makers.  The  CHX  has 
explained  further  that  this  access  currently  is 
provided  by  the  NASH  member  lo  an  existing  QIX 
specialist  in  Nasdaq/NM  securities,  but  the 
arrangement  mav  not  necessarily  apply  to  any 
future  CirX  specialists  m  Nasdaq/NM  securities. 
Thus,  the  CHX  has  indicated  that  it  will  not  allocate 
any  Nasdaq/NM  securities  to  any  additional  CHX 
specialists  until  an  order-routing  linkage  is 
completed  t>etwecn  the  CHX  and  the  Nasdaq. 
Telephone  conversation  on  October  29.  1996 
lietween  Craig  lx)ng.  Esq..  Foley  i  l.ardner.  and 
Betsy  Pruul  I^fler.  E.sq..  Division  of  Market 
Regulation.  SEC. 
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work  towards  quickly  establishing  a 
linkage  between  the  CHX  systems  and 
Nasdaq  systems  in  order  to  permit 
market  makers  in  each  market  to  route 
orders  to  the  other  market  center.^^ 
Consequently,  the  Commission  is 
approving  the  CHX  proposal  for  only 
one  year,  during  which  time  the 
Commission  expects  the  CHX  and 
Nasdaq  to  effectuate  a  linkage.  The 
Commission  also  expects  the  CHX  to 
monitor  closely  the  executions  provided 
to  CHX  market  and  marketable  limit 
orders  for  Nasdaq/NM  securities  that  are 
not  automatically  executed  at  the  NBBO 
(or  better)  at  the  time  the  order  is 
received  The  Commission  further 
requests  that  the  Exchange  submit  to  the 
Commission  a  report,  based  on  six 
months  of  trading  data,  on  or  before  240 
days  following  the  issuance  of  this 
order,  that  describes  the  executions 
provided  these  orders. 

The  Commission  is  approving  the 
CHX  proposal  on  a  pilot  basis  for  a  one- 
year  period  beginning  in  January  1^)97 
and  extending  through  December  1997. 
The  Commission's  approval  is  based,  in 
part,  on  CHX's  expressed  commitment 
to  work  in  good  faith  with  the  Nasdaq, 
during  the  one-year  pilot  period,  to  set 
up  an  order  routing  system  between  the 
Nasdaq  and  the  CHX.'^o 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Set:tion  19(b)(2)  of  the  Act. 2'  that  the 
proposed  rule  change  (SR-CHX-96-16) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
duthority^^ 

Margaret  H.  McFarland, 
Deputy  Secretary 
|FK  Doc.  97-690  Filed  1-10-97;  8:45  am) 
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[Ratosse  no.  34-38120;  File  No.  SR- 
Phiiad6p-06-22] 

Self-Regulatory  Organizations; 
Philadelphia  Depository  Trust 
Company;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  to  Establish 
Family  of  Account  Processing 
Procedures 

January  3.  1997 

Pursuant  to  Set;tion  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  17.  1996,  the  Philadelphia 


Depository  Trust  Company  ("Philadep") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  that 
proposed  rule  change  (F'ile  No.  SR- 
PhilndHp-9f>-22)  as  described  in  Items  I 
and  II  below,  which  items  have  been 
prepared  primarily  by  Philadep.  On 
December  31.  1996,  Philadep  filed  an 
amendment  to  the  proposed  rule  change 
to  make  certain  technical  corrections.^ 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  an  automated 
family  of  accounts  risk  review  for 
omnibus  settlement  accounts. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

It  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  di.scussed 
any  comments  it  received  on  the 
propose  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  lielow. 
Philadep  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 3 

(A)  Self-Hegiilatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  an  automated 
family  of  accounts  risk  review  for 
settlement  activity  in  omnibus  accounts. 
Philadep  currently  monitors  individual 
subaccount  activity  underlying  omnibus 
settling  accounts  and  applies  its  risk 
management  controls  (i.e..  collateral 
monitor  and  net  debit  caps)  to  such 
subaixounts  in  a  manual  fashion.'' 
Philadep  proposes  to  automate  its  risk 
management  procedures  in  this  area  by 
incorporating  an  automated  family  of 


'■See  Amendment  No   1 .  siiprn  note  3. 
'"Id 

■"  15  U.S.C.  78.4(b)(2) 
"I7CFR  200.3O-3(a)(12). 
•15  1I..S.C.  78»(b)(l). 


-  letter  from  ).  Keilh  Kessel.  Compliance  OfTicer, 
Philadep  (December  31,  1996). 

'The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  Philadep. 

'  For  a  description  of  Philadep'.s  risk  management 
controls  for  its  same-day  funds  setliemenl  (  ".SUFS") 
system,  refer  to  .Securities  Exchdngf  ,^ct  Reiea.se  no 
36876  (February  22,  1996).  61  FR  7841  |SR 
Philadep-95-0e|  (order  granting  partiiil  temporary 
approval  and  partial  pernvinenl  approval  of  if 
proposed  rule  change  to  convert  the  settlement 
system  to  a  same-day  funds  settlement  systems). 


accounts  risk  monitoring  system.  In 
accordance  with  this  proposal,  Philadep 
will  apply  this  family  of  accounts 
system  to  its  only  omnibus  account 
(Canadian  Depository  for  Securities)  and 
to  any  future  omnibus  accounts. 

The  family  of  accounts  risk 
monitoring  system  will  group  together 
the  activity  of  subaccounts  which 
underlie  a  participant's  omnibus 
settlement  account.  The  delivery  and 
receive  activity  of  individual 
subaccounts  will  be  reviewed  in 
connection  with  the  omnibus  account's 
aggregate  net  debit  cap  and  collateral 
monitor.  For  each  receive  or  delivery 
transaction,  the  system  will  update  the 
omnibus  account's  settlement  balance 
and  will  automatically  calculate  the  net 
debit  impact  and  the  collateral  monitor 
impact  that  the  receive  and/or  delivery 
have  on  a  group  basis.  In  this  regard,  it 
a  subaccount's  receive  or  delivery, 
adjusted  for  the  appropriate  haircut  and 
added  or  subtracted  to  or  from  the 
omnibus  account's  collateral  monitor, 
results  in  the  omnibus  account's 
collateral  monitor  being  less  than  the 
omnibus  account's  accumulated  net 
debit  amount,  the  receive  or  delivery 
will  pend.  As  the  settlement  balance 
changes  as  a  result  of  other  activity,  the 
system  will  continuously  determine 
whether  pending  items  may  be 
processed.  Receives  and  deliveries  that 
are  still  pending  by  the  settlement  cutoff 
time  will  be  dropped  from  the  system. 

Philadep  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  the  proposal  will 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  will  assure  the 
safeguarding  securities  and  funds  which 
are  in  the  custody  or  control  of  Philadep 
or  for  which  it  is  responsible. 

IB)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Philadep  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(Cj  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  Philadep  will 
notify  the  Commission  of  any  written 
comments  received  by  Philadep. 
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m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)  (3)  (F)  of  the  Act  > 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  The 
Commission  beUeves  that  Philadep's 
proposal  relating  to  its  family  of 
accounts  risk  monitoring  procedures  are 
consistent  with  Philadep's  obligations 
under  Section  17A(b)  (3)  (F)  because  the 
proposed  rule  change  will  establish  an 
automated  risk  review  system  to  ensure 
that  risk  management  controls  are 
properly  applied  to  transactions  in 
omnibus  accounts.  Additionally,  the 
Commission  believes  the  proposal  is 
consistent  with  Philadep's  obligations 
under  Section  17A[b)  (3)  (F)  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions 
because  the  proposed  rule  change  will 
automate  a  risk  review  procedure  which 
is  currently  performed  manually, 
therefore,  improving  the  efficiency  of 
Philadep's  SDFS  system. 

Philadep  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
the  proposed  rule  change  will  allow 
Philadep  to  immediately  implement  the 
family  of  account  risk  monitoring 
procedures.  The  Commission  believes 
that  the  automation  of  Philadep's 
manual  risk  review  procedures  for 
omnibus  accounts  will  reduce  the  risk 
of  human  error  and  will  increase  the 
efficiency  of  Philadep's  SDFS  system 
with  respect  to  omnibus  accounts.^ 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciurities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  DC  20549.  Copies  of  the 


'  15  U.S.C.78q-l (b)(3)(F). 

*The  staff  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  has  concurred  with  the 
Commission's  granting  of  accelerated  approval. 
Telephone  conversation  between  lohn  kudolph, 
Board  of  Governors  of  the  Federal  Reserve  System, 
and  Chris  Concannon.  Staff  Attorney.  Division  of 
Market  Regulation,  Commission  (January  3,  199"). 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Philadep.  All  submissions 
should  refer  to  the  file  number  SR- 
Philadep-9&-22  and  should  be 
submitted  by  Februar>-  3,  1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)  (2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
Philadep-96-22)  be,  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority^ 

Margaret  H.  McFariand, 
Deputy  Secretary 

|FR  Doc.  97-689  Filed  1-10-97;  8:45  am) 
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SOCIAL  SECURfTY  ADMINISTRATION 

[Social  Security  Acquiescence  Ruling  97- 
2(9)] 

Gamble  v.  Chater;  Amputation  of  a 
Lower  Extremity— When  the  Inability  to 
Afford  the  Cost  of  a  Prosthesis  Meets 
the  Requirements  of  Section  1.10C  of 
the  Listing  of  Impairments — Titles  11 
and  XVI  of  the  Social  Security  Act 

AGENCY:  Social  Security  Administration. 
ACTJON:  Notice  of  Social  Security 
Acquiescence  Ruling. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(2).  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Acquiescence  Ruling  97-2(9). 
EFFECTIVE  DATE:  Januar>'  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Sargent,  Litigation  Staff.  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1695. 

SUPPLEMENTARY  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance 
with  20  CFR  422.406(b)(2). 


'17CFR200.30-3(a)(12). 


A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
confiicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  (the 
Act)  or  regulations  when  the 
Government  has  decided  not  to  seek 
further  review  of  that  decision  or  is 
unsuccessful  on  further  review. 

We  will  apply  the  holding  of  the 
Court  of  Appeals  decision  as  explained 
in  this  Social  Security  Acquiescence 
Ruling  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
Ninth  Circuit.  This  Social  Security 
Acquiescence  Ruling  will  appiv  to  all 
determinations  and  decisions  made  on 
or  after  Januar>'  13.  1997.  If  we  made  a 
determination  or  decision  on  vour 
application  for  benefits  between  October 
12.  1995.  the  date  of  the  Court  of 
Appeals  decision,  and  Januar>-  13.  1997, 
the  effective  date  of  this  Social  Security 
Acquiescence  Ruling,  you  may  request 
application  of  the  Ruling  to  your  claim 
if  vou  first  demonstrate,  pursuant  to  20 
CFR  404.985fb)  or  416.1485(b).  that 
application  of  the  Ruling  could  change 
our  prior  determination  or  decision. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  404.985(e)  and  416.1485(e).  If 
we  decide  to  relitigate  the  issue  covered 
by  this  Social  Security  Acquiescence 
Ruling  as  provided  for  bv  20  CFR 
404.985(c)  and  416.1485'(c).  we  will 
publish  a  notice  in  the  Federal  Register 
stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Program  .Nos  96.001  Social  Security  - 
Disability  Insurance:  96  002  Social  .Security  - 
Retirement  Insurance:  96  004  Social  Security 
-  Survivor?  Insurance:  96  005  Special 
Benefits  for  Disabled  Coai  .Miners;  96.006 
Supplemental  Security  Income.) 

Dated;  Octr  «r  15.  1996 
Shirley  S.  Chaier. 
Commissioner  of  Social  Security. 

Acquiescence  Ruling  97-2(9) 

Gamble  v.  "^hater.  68  F.3d  319  (9th 
Cir.  1995) — /vmputation  of  a  Lower 
E.xtremity— When  the  Inability  to  Afford 
the  Cost  of  a  Prosthesis  Meets  the 
Requirements  of  Section  1.  IOC  of  the 
Listing  of  Impairments — Titles  II  and 
XVI  of  the  Si  ..iai  Security  Act 

Issue:  Whether  a  claimant  for 
disability  ins  ..ranee  benefits  or  for 
Supplemental  Security  Income  benefits 
based  on  disability  who  has  an 
amputation  of  a  lower  extremity  (at  or 
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above  the  tarsal  region)  and  cannot 
afford  the  cost  of  a  prosthesis  has  an 
impairment  that  meets  the  requirements 
of  Regulations  20  CFR  Part  404,  Subpart 
P.  Appendix  1,  section  1,1  OC. 

Statute/Regulation/ Ruling  Citation: 
Sections  223(d)(1)  and  1614(a)(3)  of  the 
Social  Security  Act  (42  U.S.C.  423(d)(1) 
and  1382c(a)(3));  20  CFR  404.1530. 
416.930;  20  CFR  Part  404.  Subpart  P, 
Appendix  1,  section  I.IOC;  Social 
Security  Ruling  (SSR)  82-59. 

Circuit:  Nintn  (Alaska.  .Arizona. 
California,  Guam,  Hawaii  (including 
American  Samoa).  Idaho.  Montana, 
Nevada.  Northern  Mariana  Islands, 
Oregon.  Washington). 

Gamble  v.  Chater.  68  F.3d  319  (9th 
Cir.  1995). 

Applicability  of  Ruling:  This  Ruling 
applies  to  determinations  or  decisions  at 
all  administrative  levels  (i.e..  initial, 
reconsideration.  Administrative  Law 
judge  (AL))  hearing  and  Appeals 
Council). 

Description  of  Case  The  plaintiff, 
David  Gamble,  had  his  right  leg 
amputated  below  the  knee  in  luly  1988. 
Although  he  was  able  to  use  a 
prosthesis,  physicians  expected  that 
shrinkage  of  the  stump  over  the  next 
two  years  might  require  changes  in  the 
prosthesis.  In  late  1989.  the  skin  on  the 
stump  began  to  break  down.  By  October 
1991,  the  prosthesis  did  not  fit  properly 
and  could  not  be  satisfactorily  adjusted. 
Because  Mr.  Gamble  did  not  have  and 
could  not  obtain  $3,477.80,  the  cost  of 
a  replacement  prosthesis,  his  treatint; 
physician  concluded  that  nothing  more 
could  be  done  and  limited  him  to 
walking  with  a  crutch 

Mr.  Gamble  applied  for  Supplemental 
Security  Income  benefits  based  on 
disability  in  April  1991  and  Social 
Security  disability  insurance  benefits  in 
May  1991.  Following  denial  of  his 
claims  at  both  the  initial  and 
reconsideration  levels  of  the 
administrative  review  process,  the 
plaintiff  requested  and  received  a 
hearing  before  an  ALJ.  In  the  hearing 
decision,  the  ALJ  noted  that  Mr  Gamble 
could  not  afford  a  new  prosthesis  and 
found  that  his  condition  did  not  meet  or 
equal  Listing  I.IOC  in  the  Listing  of 
Impairments  contained  in  20  CFR  Part 
404.  Subpart  P.  Appendix  1.  The 
district  court  upheld  SSA's  decision. 
Mr.  Gamble  appealed  this  decision  to 
the  United  States  Court  of  .Appeals  for 
the  Ninth  Circuit. 

Holding:  The  Ninth  Circuit  reversed 
the  decision  of  the  district  court.  The 
Court  of  Appeals  noted  that  the  proper 
interpretation  of  Listing  I.IOC  was  an 
issue  of  first  impression  in  the  Ninth 
Circuit.  After  reviewing  the  principle 
upheld  by  other  Circuits  that 


idlisability  benefits  may  not  be  denied 
because  of  the  claimant's  failure  to 
obtain  treatment  he  cannot  obtain  for 
lack  of  funds."  the  Court  of  Appeals 
held  that  the  requirement  in  Listing 
I.IOC  that  a  claimant  be  unable  to  use 
a  prosthesis  effectively  "means  the 
inability  to  use  a  prosthesis  that  is 
reasonably  available  to  the  claimant." 
Accordingly,  the  court  also  held  that  "a 
person  whose  leg  was  amputated  at  or 
above  the  tarsal  region  satisfies  Listing 
§1.10  if  he  is  unable  to  use  p^v 
prosthesis  that  is  reasonably      ailable  to 
him." 

The  court  found  that  an  amputee  who 
is  unable  to  reasonably  obtain  a 
prosthesis  should  not  be  treated 
differently  from  any  other  disabled 
person  who  cannot  obtain  the  treatment, 
therapy  or  medical  device  needed  to 
restore  the  ability  to  work.  In  addition, 
the  court  found  that  claimants  who 
could  obtain  prostheses  but  who  simply 
choose  not  to  purchase  them  do  not 
meet  the  requirements  of  Listing  I.IOC 
and  could  be  found  "not  disabled" 
under  20  CFR  404.1530  and  416.930  for 
failing  to  follow  prescribed  treatment 
without  good  reason.  Accordingly,  the 
court  reversed  and  remanded  the  case 
with  instructions  for  an  award  of 
benefits  because  Mr.  Gamble  could  not 
realistically  obtain  the  prosthesis  he 
needed. 

Statement  As  To  How  Gamble  Differs 
From  Social  Security  Policy 

At  issue  in  Gamble  is  the  meaning  of 
the  term  "lilnability  to  use  a  prosthesis 
effectively"  in  Listing  I.IOC.  What 
constitutes  an  "inability  to  use  a 
prosthesis  effectively"  is  not  defined  in 
SSA's  regulations.  In  Listing  I.IOC. 
"inability"  means  a  medical  inability, 
i.e.,  a  claimant  cannot  effectively  use  a 
prosthesis  because  of  medical 
complications.  The  intent  is  to  measure 
medical  severity.  The  availability  of 
prosthetic  devices  and  a  claimant's 
inability  to  afford  a  prosthesis  are  not 
considered  for  the  purpose  of 
determining  disability  under  the  Listing 
of  Impairments. 

The  Gamble  court  held  that  a 
claimant  "whose  leg  was  amputated  at 
or  above  the  tarsal  region  satisfies 
Listing  §  1.10  if  he  is  unable  to  use  any 
prosthesis  that  is  reasonably  available  to 
him."  As  a  practical  matter,  the  court 
concluded  that  a  claimant  who  cannot 
afford  a  prosthesis,  even  if  he  could  use 
one,  does  not  have  a  prosthesis 
reasonably  available  to  him  and  thus,  is 
unable  to  use  a  prosthesis. 


Explanation  of  How  SSA  Will  Apply 
The  Gamble  Decision  Within  The 
Circuit 

This  Ruling  applies  only  where  the 
claimant  resides  in  Alaska,  Arizona, 
California,  Guam,  Hawaii  (including 
American  Samoa),  Idaho,  Montana, 
Nevada,  Northern  Mariana  Islands, 
Oregon  or  Washington  at  the  time  of  the 
determination  or  decision  at  any 
administrative  level,  i.e.,  initial, 
reconsideration,  ALJ  hearing  or  Appeals 
Council. 

A  claimant  whose  lower  extremity  is 
amputated  at  or  above  the  tarsal  region 
and  is  unable  to  use  any  prosthesis  that 
is  reasonably  available  to  him  will  be 
considered  to  have  satisfied  the 
requirements  of  Listing  I.IOC.  When 
determining  the  reasonable  availability 
of  prosthetic  devices,  adjudicators  must 
consider  evidence  of  an  inability  to 
afford  the  cost  of  the  prosthesis. 
Adjudicators  must  evaluate  all  such 
evidence  and  consider  the  claimant's 
economic  circumstances  in  determining 
whether  the  claimant  can  or  cannot 
afford  the  prosthesis. 
(PR  Doc.  97-668  Filed  MO-97;  8:45  ami 

BILLING  CODE  4190-29-F 


[Social  Security  Acquiescence  Ruling  97- 
1(1)] 

Paris!  By  Cooney  v.  Chater;  Reduction 
of  Benefits  Under  the  Family  Maximum 
In  Cases  Involving  Dual  Entitlement — 
Title  II  of  the  Social  Security  Act 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  Social  Security 
Acquiescence  Ruling. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(2),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Acquiescence  Ruling  97-1(1). 
EFFECTIVE  DATE:  January  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Sargent,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1695. 

SUPPLEMENTARY  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance 
with  20  CFR  422.406(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  (the 
Act)  or  regulations  when  the 
Government  has  decided  not  to  seek 
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further  review  of  that  decision  or  is 
unsuccessful  on  further  review.        « 

We  will  apply  the  holding  of  the 
Court  of  Appeals  decision  as  explained 
in  this  Social  Security  Acquiescence 
RulinjJ  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
First  Circuit.  This  Social  Security 
Acquiescence  Ruling  will  apply  to  all 
determinations  and  decisions  made  on 
or  after  January  13, 1997.  If  we  made  a 
determination  or  decision  on  your 
application  for  henefits  between 
November  8.  1995,  the  date  of  the  Court 
of  Appeals  decision,  and  Januarv  13. 
1997,  the  effective  date  of  this  Social 
Security  Acquiescence  Ruling,  you  mav 
reque.st  application  of  the  Ruling  to  vour 
claim  if  you  first  demonstrate,  pursuant 
to  20  CFR  404.98,'>(b).  that  application  of 
the  Ruling  could  change  our  prior 
determination  or  decision. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  404.985(e).  If  we  decide  to 
relitigate  the  issue  covered  by  this 
Social  Security  Acquiescence  Ruling  as 
provided  for  by  20  CFR  404.985(c).  we 
will  publish  a  notice  in  the  Federal 
Register  stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Ciitiilog  uf  Federal  Domestic  Assistance 
I'rogriims  Nt)s.  96.001  .Social  .Security  - 
Disahilily  insurance:  96.002  .Social  Security  - 
Ketirement  insurance;  96.004  Social  Security 
-  Survivors  Insurance.) 

Dated:  .September  19.  1996. 
Shirley  S.  Chaler, 
Commissioner  of  Social  Security. 

Acquiescence  Ruling  97-1(1) 

Parisi  By  Coonev  v.  Chnter,  69  F.3d 
614  (1st  Cir.  1995)— Reduction  of 
Benefits  Under  the  Family  Maximum  In 
Cases  Involving  Dual  Entitlement— Title 
II  of  the  Social  Security  Act. 

Issue:  Whether,  in  determining  the 
amount  of  benefit  reduction  under  the 
maximum  family  benefits  provision  in 
section  203(a)  of  the  Social  Security  Act 
(the  Act)  in  cases  where  a  beneficiary  is 
entitled  to  benefits  on  more  than  one 
earnings  record,  only  those  monthly 
benefits  payable  on  the  worker's 
earnings  record  after  application  of  the 
simultaneous  b>enefit  provisions  are 
included  in  calculating  the  total 
monthly  benefits  payable  on  that  record. 

Statute/Regulation/Ruling  Citation: 
Sections  202(k)(3)(A),  202(r)  and  203(a) 
of  the  Social  Security  Act  (42  U.S.C. 
4()2(k)(3)(A).  402(r)  and  403(a)):  20  CFR 
404.304(d),  404.403,  404.404. 


404.407(a).  404.623;  Social  Security 
Ruling  62-7. 

Circuit:  First  (Maine,  New  Hampshire. 
Massachusetts.  Rhode  Island.  Puerto 
Rico). 

Parisi  By  Coonev  v.  Cbater.  69  F.3d 
614  (1st  Cir.  1995)'. 

Applicability  of  Ruling:  This  Ruling 
applies  to  determinations  or  decisions  at 
all  administrative  levels  (i.e..  initial, 
reconsideration.  Administrative  Law 
Judge  (ALI)  hearing  or  Appeals 
Counc:il). 

Description  of  Case:  Anthony  Parisi. 
the  worker,  became  disabled  in 
February  1988.  He  and  Anthony  Parisi 
II.  his  dependent  child  and  the  plaintiff 
in  this  case,  began  receiving  Social 
Security  benefits  on  Anthony  Parisi's 
earnings  record.  In  1991,  .'Kdriana  Parisi, 
the  worker's  spou.se,  became  entitled  to 
retirement  benefits  (old-age  benefits) 
based  on  her  own  earnings  record. 
Under  .section  202(r)  of  the  Act.  Adriann 
was  deemed  also  to  have  applied  for 
and  become  entitled  to  wife's  benefits 
based  on  the  worker's  earnings  record. 
The  Social  Security  Administration 
(SSA)  determined  under  section 
2(l2(k)(3)(A)  of  the  Act  that  because  the 
monthly  retirement  benefits  that 
Adriana  was  entitled  to  receive  on  her 
own  record  exceeded  the  amount  of  her 
monthly  wife's  benefits  on  Anthony 
Parisi's  earnings  record,  she  could  only 
receive  payment  for  the  retirement 
benefits  payable  on  her  own  earnings 
record. 

SSA  counted  the  wife's  benefits  to 
which  Adriana  was  entitled,  but  which 
were  not  actually  paid  to  her.  toward 
the  monthly  maximum  amount  of 
benefits  payable  on  Anthony  Parisi's 
earnings  record  under  section  203(a)  of 
the  Act  (the  family  maximum).  Because 
the  total  monthly  amount  of  Anthony's 
disability  benefits,  the  plaintiffs  child's 
benefits,  and  Adriana's  wife's  benefits 
exceeded  the  monthly  family  maximum 
limit.  SSA  reduced  the  amount  of  the 
plaintiffs  and  the  wife's  monthly 
benefits. 

The  plaintiffs  request  for 
reconsideration  of  the  benefit  reduction 
was  denied,  and  he  requested  a  hearing 
before  an  ALJ.  The  AL)  found  that 
Adriana's  wife's  benefits  should  not  be 
counted  toward  the  family  maximum. 
However,  the  Appeals  Council  reversed 
the  ALJ's  decision  and  the  plaintiff 
appealed  to  the  district  court.  The 
district  court  found  that  the  family 
maximum  limit  on  monthly  benefits 
was  meant^o  include  only  "effe<:tive 
entitlements"  that  result  in  actual 
payment  of  benefits.  Because  Adriana's 
entitlement  to  wife's  benefits  was  only 
"conditional"  upon  her  not  being 
entitled  to  a  greater  amount  of  monthly 


benefits  on  her  own  earnings  record,  the 
district  court  concluded  that  Adriana's 
wife's  benf    ts  should  not  be  counted 
toward  the  family  maximum.  SS.A 
appealed  and  the  United  States  Court  of 
.Appeals  for  the  First  Circuit,  while 
offering  somewhat  different  reasoning, 
found  that  the  district  court  correctly 
reversed  the  Appeals  Coun(,i  Is 
decision. 

Holding:  After  reviewing  the  statutory 
language  in  sections  203(a)  and 
202(k)(3)(A)  of  the  Act.  the  legislative 
history.  SS.As  regulations  and  policy 
considerations,  the  Court  of  Appeals 
held  that  "Adriana's  non-payable 
spous<il  benefits  d|idi  not  count  toward 
the  section  |2|03[a)  'family  maxinnun' 
Ibecausej  section  |2|n3(a)  operates  to 
limit  the  total  amount  of  betiefits 
actually  payable  on  a  single  worker's 
record,  not  the  amount  of  entitlements 
theoretically  available."  The  (ourt 
lurther  held  that  because  Adriana's 
deemed  entitlement  to  wife's  f)enenfs 
resulted  in  " /.ern  pnvablr  heui^i'Ufi" 
under  section  2()2(kH3)(A)  uf  the  A(  t, 
none  of  her  l>enents  should  be  included 
in  the  family  maximum  computation 
required  under  section  203(aj. 

Without  reviewing  SSA's  definition  of 
"entitlemen*  "  the  court  reasoned  that, 
if  SSA  was  correct  in  arguing  that 
section  203(a)  of  the  Act  places  a  limit 
on  entitlements,  it  would  be 
contradictory  and  impossible  to  enforce 
com;>!iance  with  the  family  maximum 
(  jp  by  reducing  payable  benefits.  The 
court  held  that  section  203(a)  ol  the  Act 
requires  SS.A  to  (,onsid(;r  the  ac  tual 
amount  of  benefits  payable  under  the 
relevant  benefits  provisions  (read  as  a 
whole),  not  purely  theoretical 
entitlements,  in  calculating  the  total 
monthly  benefits  payable  on  the 
worker's  earnings  re<  ord.  The  court 
noted  that  its  conclusion  did  not 
undennine  SSA's  definition  of 
"entitlement  "  and  that  Adriana  had 
entitlement,  in  an  abstract  wa\.  to  wife's 
lienefits  under  section  202(b)(1)  of  the 
Act.' 

The  court  also  held  that  the  statutory 
language  requirt^s  that  monthly  benefits 
be  re^duced  under  the  family  maximum 
only  as  much  "n.s  necessary"  to  enforce 
compliance  and  that,  because  the 
reduction  in  Parisi's  (.ase  depended 
on  the  calculation  of  Adriana's  wife's 
benefits,  which  amounted  to  zero  due  to 
her  simultaneous  entitlement  to  a  higher 
benefit  on  her  own  earnings  re<:ord,  a 
reduction  was  not  necessary. 
Accordingly,  the  court  concluded  that 


'  The  First  Circuit's  reasoning  diflprpti  frtim  ihp 
rii.slrirl  court's  analysis  that  (ti.slingiiishprl  l)fiwepn 
"Rffpclive  '  and  "coruiilionai'  t»nlillt>menls   I'he 
< DiiM  held  thai  Ihif  di.slinrlion  had  "no  roots  in  the 
.•■latulorv  language  ' 
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the  total  amount  of  benefits  payable  on 
the  worker's  record  did  not  exceed  the 
family  maximum  and  that  Anthony's 
child's  benefits  should  not  be  reduced. 

Statement  As  To  How  Pahsi  Differs 
Fmm  Social  Security  Policy 

Section  203(a)  of  the  Act  establishes 
a  limit,  derived  from  the  worker's 
primary  insurance  amount,  on  the  total 
monthly  benefits  to  which  dependents 
or  survivors  may  be  entitled  on  the  basis 
of  one  worker's  earnings  record  (the 
family  maximum).  Under  SSA's 
regulations  implementing  section  203(a) 
of  the  Act  (20  CFR  404.403  and 
404.404),  the  benefits  of  each  claimant 
entitled  on  a  worker's  earnings  record 
are  reduced  proportionately  so  that  the 
total  benefits  of  those  entitled  on  the 
record  in  one  month  do  not  exceed  the 
family  maximum.  In  calculating  total 
monthly  benefits,  SSA  includes  all 
benefits  of  the  claimants  who  are 
entitled  on  the  workers  record  without 
considering  whether  the  benefits  are 
actually  due  or  payable. 

The  Parisi  court  held  that,  when 
computing  a  reduction  under  the  family 
maximum  pursuant  to  section  203(a)  of 
the  Act,  SSA  should  not  include  the 
monthly  benefit  that  would  otherwise 
be  payable  to  the  spouse  if  payment  of 
that  spouse's  benefit  is  precluded  by 
section  202(k)(3)(A)  of  the  Act  due  to 
the  spouse's  simultaneous  entitlement 
to  a  higher  benefit  on  the  spouse's  own 
earnings  record. 

Explanation  of  How  SSA  Will  Apply 
The  Parisi  Decision  Within  The  Circuit 

This  Ruling  applies  only  to  cases 
involving  claimants  whose  benefits  are 
reduced  because  of  the  family  maximum 
and  who  reside  in  Maine,  New 
Hampshire,  Massachusetts,  Rhode 
Island  or  Puerto  Rico  at  the  time  of  the 
determination  or  decision  at  any 
administrative  level,  i.e.,  initial, 
reconsideration,  ALI  hearing  or  Appeals 
Council. 

When  the  total  benefits  due  or 
payable  for  any  month  on  the  earnings 
record  of  a  worker  exceed  the  maximum 
amount  under  section  203(a)  of  the  Act 
(the  family  maximum  applies)  and  a 
person  entitled  on  the  worker's  earnings 
record  is  simultaneously  entitled  to 
benefits  on  another  earnings  record, 
SSA  will  consider  only  the  amount  of 
monthly  dependent's  or  survivor's 
benefits  actually  due  or  payable  to  the 
simultaneously-entitled  person  when 
determining  the  amount  of  the  benefit 
reduction  because  of  the  family 
maximum.  Adjudicators  will  continue 
to  apply  SSA's  other  policies  for 


applying  and  calculating  the  family 

maximum  reduction. 

|FR  Doc.  97-667  Filed  1-10-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review,  Washington 
National  Airport,  Washington,  DC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
.'\dministration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Metropolitan 
Washington  Airport  Authority  (MWAA) 
for  the  Washington  National  Airport 
(DCA)  under  the  provisions  of  Title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  part  150  are  in 
compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  t)CA  under  part  150  in 
conjunction  with  the  noise  exposure 
maps  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
luly  3.  1997 

EFFECTIVE  DATE:  The  effective  date  of 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  January  3, 
1997  The  public  comment  period  ends 
March  3,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Squeglia,  Environmental 
Specialist.  FA,^  Eastern  Regional  Office, 
Airports  Division,  AEA-610,  Fitzgerald 
Building.  JFK  International  Airport, 
Jamaica,  NY  11430;  (718)  553-3325. 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  DCA  are  in  compliance  with 
applicable  requirements  of  Part  150, 
effective  lanuary  3,  1997.  Further,  FAA 
is  reviewing  a  proposed  noi.se 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  July  3,  1997.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment. 

Under  Section  103  to  Title  1  of  the 
Aviation  Safety  and  Noise  Abatement 


Act  of  1979  (hereinafter  referred  to  as 
"th^Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  way  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  MWAA  submitted  to  the  FAA  on 
October  9,  1990,  noise  exposure  maps, 
description  and  other  documentation 
which  were  produced  during  an  airport 
noise  compatibility  planning  study  from 
1985  to  1990.  The  original  document 
was  dated  August  1990.  It  was  requested 
that  the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
Section  103(a)(1)  of  the  act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
Section  104(b)  of  the  Act.  FAA's 
preliminary  review  of  the  Study  in 
accordance  with  14  CFR  Part  150.31 
required  changes  to  the  Study. 

On  March  30,  1994,  MWAA 
submitted  its  revised  Part  150  Noise 
Compatibility  Program  (NCP),  dated 
December  1993,  to  the  FAA.  The  FAA's 
preliminary  review  of  the  revised  NCP 
raised  concerns  about  the  use  of  the 
1989  Noise  Exposure  Map  (NEM)  as  the 
base  case  NEM  and  use  of  the  "1994 
Noise  Exposure  Map:  Improved  Fleet 
Mix  and  Enhanced  Compliance,"  shown 
in  the  revised  document  as  Figure  V-3, 
as  the  "five-year"  NEM.  FAA  and 
Authority  staff  have  discussed  this 
matter  and  recommend  the  use  of  this 
1994  NEM  as  the  base  case  NEM,  and 
the  use  of  the  "All  Stage  3  Operations" 
NEM,  shown  in  Attachment  1  of  the 
document  as  Figure  8,  for  the  five-year 
forecast  NEM.  These  uses  of  the  1994 
NEM  and  the  "All  Stage  3  Operations" 
NEM  are  consistent  with  the  guidelines 
set  forth  in  14  CFR  Part  150.21  (a)  and 
(a)(1).  MWAA  has  presented  an 
Addendum,  dated  November  22,  1996, 
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to  the  revised  December  1993,  part  150 
Noise  Compatibility  Program  for 
Washington  National  Airport.  The 
Addendum  includes  reasonable 
justification  for  the  use  of  the  above 
stated  NEM's  as  the  official  Maps. 

The  FAA  has  completed  its  review  of 
the  Addendum  and  the  NEM's  and 
related  descriptions  submitted  by  the 
MWAA.  The  specific  maps  as  identified 
in  the  Addendum  are  the  "1994  Noise 
Exposure  Map:  Improved  Fleet  Mix  and 
Enhanced  Compliance  as  the  base  case/ 
current  NEM  shown  in  the  revised  NCF 
as  Figure  V-3,  and  the  "All  Stage  3 
Operations"  NEM  shown  in  Attachment 
1  of  the  NEM  as  Figure  8  as  the  five-vear 
forecast  NEM.  The  FAA  has  determined 
that  these  maps  for  DCA  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  January  3,  1997.  FAA's 
determination  on  an  airport  operator's 
NEM  is  limited  to  a  finding  that  the 
maps  were  developed  in  accordance 
with  the  procedures  contained  in 
Appendix  A  of  FAR  Part  150. 

Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  NCP  or  to 
fund  the  implementation  of  that  , 

program. 

Ifquestions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  NEM  submitted  under 
Section  103  of  the  Act.  it  should  be 
noted  that  the  FAA  is  not  involved  in 
any  way  in  determining  the  relative 
locations  of  specific  properties  with 
regard  to  the  depicted  noise  contours,  or 
in  interpreting  the  noise  exposure  maps 
to  resolve  questions  concerning,  for 
example,  which  properties  should  be 
covered  by  the  provisions  of  Section  107 
of  the  Act.  These  functions  are 
inseparable  from  the  ultimate  land-u.se 
control  and  planning  responsibilities  of 
lor^l  government.  These  local 
responsibilities  are  not  changed  in  any 
way  under  Part  150  or  through  FAA's 
review  of  noise  exposure  Maps. 
Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposure 
contours  onto  the  maps  depicting 
properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  Section  103  of  the  Act. 

The  FAA  has  relied  on  the 
certification  by  the  airport  operator 
under  Section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  DCA, 


also  effective  on  January  3,  1997. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary'  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will'be 
completed  on  or  before  July  3.  1997. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land-use  authorities, 
will  be  considered  by  the  FA.A  to  the 
extent  practicable.  The  public  comment 
period  ends  March  3,  1997.  Copies  of 
the  noise  exposure  maps,  the  FAA's 
evaluation  of  the  maps  and  the 
proposed  noise  compatibility  program 
are  available  for  examination  at  the 
following  locations: 

FAA — National  Headquarters,  800 

Independence  Ave.,  SVV,  APP-600, 

Washington.  DC  20591 
FAA— Eastern  Region,  Fitzgerald 

Federal  Bldg.,  JFK  Infl  Airport. 

Airports  Division,  AEA-600,  Jamaica. 

NY  11430 
Airport  Manager's  Office.  Rm.  260. 

Washington  National  Airport, 

Washington,  DC  20001 
Neil  Phillips,  Manager,  Noise 

Abatement,  Metropolitan  Washington 

Airports  Authority,  44  Canal  Center 

Plaza,  Alexandria'  VA  22314, 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT 

Issued  in  )amaica.  New  York  on  Ianuar>'  3. 
1997. 

William  DeGraaff, 

Manager.  Airports  Division 

IFR  Doc.  97-791  Filed  1-10-97:  8:45  ami 
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ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 


Notice  of  Finding  of  No  Significant 
Impact 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 


SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Aviation  Administration 
(FAA)  has  made  a  finding  of  no 
significant  impact  (FONSI)  based  on  an 
Environmental  Assessment  (EA)  for 
Special  Flight  Rules  in  the  vicinity  of 
the  Rockv  Mountain  National  Park 
(RMNP). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  [.  Marx.  Federal  Aviation 
Administration.  Office  of  Air  Traffic 
Airspace  Management.  Environmental 
Programs  Division,  ATA-300.  800 
Independence  Avenue.  SW. 
Washington.  DC  20591:  Telephone: 
(202) 267-3075. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

On  April  22.  1996.  President  Clinton 
issued  a  Mem.  randum  for  Heads  of 
Executive  Departments  and  Agencies,  in 
which  he  announced  his  Earth  Day 
initiative.  Parks  for  Tomorrow  Included 
in  that  initiative  was  the  directive  to  the 
Secretary  of  Transportation,  in 
consultation  with  appropriate  officials, 
to  consider  a  rulemaking  to  address  the 
potential  adverse  impacts  on  RMNP  and 
its  visitors  of  overfiights  by  sightseeing 
aircraft.  The  President's  announcement 
also  directed  that  the  value  of  the 
natural  quiet  and  the  natural  experience 
of  the  park  he  factors  in  any  rulemaking 
action,  along  with  protection  of  public 
health  and  safety.  The  Presidential 
Memorandum  also  required  the  FAA  to 
issue  a  notice  of  proposed  rulemaking 
(NPRM)  establishing  national  standards 
for  air  tour  o;  erations  over  national 
parks. 

The  proposed  rule  for  RMNP  was  to 
be  issued  within  90  days.  On  Mav  15, 
1996  (61  FR  24382).  the  FAA  published 
a  NPRM  that  proposed  several  methods 
of  preserving  the  natural  park 
experience  of  RMNP  by  restricting 
aircraft-based  sightseeing  flights:  (1)  A 
total  ban  (2)  limits  on  operations,  and 
(3)  voluntary  agreements.  The  .NPRM 
indicated  that  the  FAA  would  select  a 
viable  alternative  based  on  comments 
received  and  other  pertinent 
information,  identify  a  proposed 
alternative  for  final  rulemaking,  and  if 
rulemaking  was  selected,  issue  an  EA 
for  public  comment.  The  NTRM 
indicated  that  the  E.\  would  evaluate 
the  alternatives  identified  for  detailed 
study  and  assess  the  current  condition 
and  the  preferred  alternative 

To  enhance  opportunities  for  public 
participation,  the  FAA  reopened  the 
comment  period  on  the  NPRM  to  allow 
comment  on  a  Draft  EA  that  addressed 
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the  alternatives  in  the  NPRM.  In 
preparing  the  final  EA,  the  FAA 
considered  the  public  comments  on 
environmental  issues.  Those  comments 
were  limited  in  number,  and  mainly 
addressed  the  NPRM  itself.  The  majority 
of  comments  on  the  Draft  FA  were 
favorable  to  the  implementation  of  the 
NPRM  as  it  applies  to  a  total  of  air  tour 
operations  in  RMNP.  e.^.,  citing 
excessive  noise,  reduced  safety,  and  loss 
of  quality  wilderness  e.xperience  if  tour 
operations  were  allowed.  A  minority  of 
commenters,  virtually  all  representing 
aviation  interests,  voiced  opposition  to 
any  regulation  of  overflights  at  RMNP, 
e.g.,  citing  unreasonable  interference 
with  interstate  and  intrastate  connnerce, 
FAA's  lack  of  statutory  authority  to 
implement  the  NPRM,  and  that  air 
tourism  creates  less  pollution  than 
ground  visitors.  In  response  to 
comments,  the  FAA  has  decided  to  take 
temporary  action  here,  complete  a 
review  of  the  temporary  ban  within 
twenty-four  months,  iind  [)rocBed  to 
consider  a  national  rule  that  will 
supersede  any  temporary  ban  that 
remains  in  effe<;t. 

The  FAA  by  issuance  of  the  proposed 
Final  Rule  would  temporarily  ban 
operators  from  conductuig  conmiercial 
air  tour  operations  within  the  RMNP 
Special  Flight  Rules  Area  (SFRA).  The 
ban  on  commercial  air  tour  operations  is 
the  preferred  alternative  for  a  temporary 
period  because  it  appears  to  Ije  the  most 
efficient  and  viable  method  of 
preserving  the  natural  enjoyment  of  the 
visitors  to  RMNP.  In  application  and 
result  it  would  assure  that  the 
environment  relative  to  air  tour 
operators  will  not  be  degraded  while  the 
benefits  of  a  temporary  ban  are 
evaluated  or  relevant  national  standards 
are  developed.  Within  twenty-four 
months  of  the  effective  date  of  this 
temporary  ban,  the  FAA,  in  conjunction 
with  the  National  Park  Service  (NPS), 
will  complete  a  review  of  the  temporary 
ban  and  publish  its  findings  in  the 
Federal  Register.  The  FAA  will 
determine  whether  the  ban  continues  to 
be  necessary  to  meet  the  objectives  of 
the  FAA  and  NPS.  If  the  Proposed  Final 
Rule  is  not  repealed  by  a  separate 
ndemaking,  it  will  expire  as  soon  as  a 
general  rule  on  national  standards  is 
adopted. 

Purpose 

National  parks  are  unique  resources 
that  have  been  provided  special 
protet;tion  by  law.  The  F.AA  and  the 
NPS  rec:ognize  that  commeri:ial  aviation 
sightseeuig  tours,  once  initiated  in 
national  parks,  tend  to  increase  tn  levels 
that  potentially  adversely  affect  visitor 
enjoyment  and  park  values. 


The  spe<:ial  flight  rules  in  the  vicinity 
of  the  RMNP  seek  to  preserve  the 
natural  environment  of  RMNP  from 
potential  future  overflights  by 
commercial  sightseeing  aviation  tour 
operators.  Several  operators  have 
recently  explored  the  possibility  of 
conducting  tour  Hights  over  RMNP  and 
the  park  has  identified  potential  impacts 
from  such  activities.  The  NPS  has  also 
determined  that  such  impacts  would  not 
be  acceptable  given  the  particular 
circumstances  at  the  park,  and  has 
identified  a  need  to  take  preventive 
action. 

Experience  demonstrates  a  trend  of 
increased  commercial  air  tour  overflight 
at  other  national  parks.  In  addition,  the 
Governor  of  Colorado,  members  of  the 
Colorado  congressional  delegation,  and 
other  officials  have  requested  regulatory 
action  to  place  a  preemptive  ban  on  air 
tour  operations  to  preserve  visitor 
enjoyment. 

The  RMNP  rule  is  being  adopted  to 
respond  to  the  very  unique 
circumstances  surrounding  this  park,  as 
explained  in  detail  in  the  proposed 
Final  Rule  and  Final  EA.  Among  the 
unique  circumstances  is  that  it  has  a 
high  percentage  of  elevations  above 
10,000  feet  above  ground  level  (AGL) 
and  has  roads  that  afford  numerous 
opportunities  for  viewing  its  vistas.  Park 
officials  estimate  that  fifty  percent  of  the 
park  can  be  seen  from  149  miles  of  its 
roads,  it  features  Trail  Ridge  Road,  the 
highest  continuous  paved  road  in  the 
country,  which  offers  spec:tacular  vi.stas 
that  encompass  approximately  415 
squire  miles  of  parkland.  P'urther,  there 
is  strong  local  support  for  a  ban  on  air 
tour  overflights. 

Environmental  Impacts 

The  FAA  has  prepared  the  EA  for  the 
proposed  Final  Rule  consistent  with 
FAA  Order  1050.1D,  Para.  3.5.  The  major 
categories  of  concern  are  noise,  wildlife, 
historic  and  cultural  resources,  and  air 
quality.  Since  there  are  no  tours  at 
present,  modified  Alternative  1,  the 
temporary  ban,  would  maintain  the 
existing  environment  relative  to  such 
operations.  Based  upon  consultation 
with  the  US  P'ish  and  Wildlife  Service, 
there  are  no  concerns  about  potential 
impacts  on  threatened  or  endangered 
species.  Based  upon  consultation  with 
the  Colorado  State  Historic  Pre.servation 
Society,  in  its  capai;ity  as  the  State 
Historic  Preservation  Office  tor 
(Colorado,  there  are  no  potentially 
significant  effects  on  historic  or  cultural 
properties.  The  requirement  to 
determine  conformity  with  the  State  Air 
Quality  Implementation  Plan  pursuant 
to  Se<:tion  176(c)  of  the  Clean  Air  Act 
as  amended  m  1990,  does  not  apply 


because  the  area  is  designated 
attainment  for  all  criteria  pollutants. 
Modified  Alternative  1,  the  temporary 
ban,  should  have  a  beneficial  impact  by 
reducing  potential  emissions. 
Implementation  of  the  other  alternatives 
and  the  No  Action  Alternative  should 
not  appreciably  affect  air  quality. 
Regarding  Section  4(f)  of  the 
Department  of  Transportation  Act, 
Section  4(g)  is  not  triggered  because  the 
proposed  Final  Rule  does  not  involve 
construction  activity  so  as  to  cause 
actual,  physical  use  of  RMNP.  Further, 
the  proposed  Final  Rule  potentially 
reduces  rather  than  increase  noise 
levels,  and  accordingly  does  not 
substantially  interfere  with  the  use  and 
value  of  RMNP,  resulting  in  a 
constructive  use.  The  EA  has  not 
disclosed  potentially  significant  direct 
or  indirect  impacts  affecting  the  quality 
of  the  human  environment.  Based  on 
this  EA.  it  has  been  determined  that  no 
additional  environmental  analysis  is 
required  and  that  all  aspects  of  the 
proposed  Federal  action  are  consistent 
with  a  Finding  of  No  Significant  Impact. 

Alternatives 

The  FAA  completed  an  analysis  of 
various  alternatives  identified  in  the 
Proposed  Final  Rule,  including  an 
explanation  for  the  selection  of  a 
modified  Alternative  1  as  the  Preferred 
Alternative.  Modified  Alternative  1  is  a 
temporary  ban,  which  is  to  expire  upon 
adoption  of  a  national  rule  on  air  tour 
standards  as  explained  above.  In 
developing  alternatives  for  study  in  this 
EA,  the  FAA  was  guided  by  the 
purposes  and  need  for  this  rulemaking 
and  its  statutory  mission  and  objet:tives. 
as  well  as  those  of  the  NPS.  Alternatives 
other  than  the  temporary  ban  that  were 
considered  were  a  limit  on  commerc:ial 
aviation  sightseeing  tour  below  2,000 
feet  AGL  in  RMNP,  and  voluntary 
agreements.  The  "no  ac;tion"  alternative, 
the  continued  possibility  of  air  tour 
operators  to  conduct  tour  flights  over 
RMNP,  was  also  considered.  It  was 
found  to  have  no  significant 
environmental  impacts.  However,  it 
does  not  meet  the  FAAs  and  NPS 
objective  to  initiate  preventive  action  to 
preserve  the  natural  enjoyment  of 
visitors  to  the  RMNP. 

Conclusion 

After  careful  and  thorough 
consideration  of  the  facts  contained 
herein,  the  undersigned  finds  that  the 
proposed  Federal  action  is  consistent 
with  existing  national  environmental 
policies  and  objectives  as  set  forth  in 
Section  101(a)  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA)  and  that  it  will  not 
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significantly  affect  the  quality  of  the 
human  environment  or  otherwise 
include  any  condition  requiring 
consultation  pursuant  to  Section 
102(2)(c)ofNEPA. 

Dated:  January  6,  1997. 
Nancy  B.  Kalinowski, 

Manager.  Planning  and  Analysis  Division. 
ATA-200.  Air  Traffic  Airspace  Management. 
FAA  Headquarters. 
(FR  Doc.  97-664  Filed  1-10-97:  8:45  am] 

BILUNG  COOE  4910-1MM 


[Summary  Notice  No.  PE^7-l] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  30,  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 


Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  January  7, 
1997. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  28679. 

Petitioner:  King  County  Department  of 
Public  Safetv. 

Sections  of  the  FAR  Affected:  14  CFR 
135  and  49  CFR  §41102. 

Description  of  Relief  Sought:  To 
permit  King  County  Diepartment  of 
Public  Service  to  be  reimbursed  for  the 
use  of  its  military  surplus  Bell  UH-lH 
and  OH-58C  helicopters  for  law 
enforcement  operations  in  support  of 
other  political  subdivisions  that  are  not 
of  a  common  treasury  with  King  County. 

Dispositions  of  Petitions 

Docket  No.:  W633 

Petitioner:  FAA  Technical  Center 

Sections  of  the  FAR  Affected:  14  CFR 
91.117(a),  91.119(c),  91.159(a),  and 
91.303(e) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  FAA 
Technical  Center  to  conduct  flight 
operations  in  support  of  its  research  and 
development  projects  without  meeting 
certain  FAA  regulations  governing:  1) 
aircraft  speed,  2)  minimum  safe 
altitudes,  3)  cruising  altitudes  for  flights 
conducted  under  visual  flight  rules,  and 
4)  aerobatic  flight.  GRANT.  November 
22.  1996,  Exemption  No.  1200B. 

Docket  No:  23495. 

Petitioner:  U.S.  Army  Aeronautical 
Service  Agency. 

Sections  of  the  FAR  Affected:  14  CFR 
91.209  (a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  continue  to  permit  the 
Army  to  conduct  certain  military- 
training  operations  at  night  without 
lighted  aircraft  position  lights.  GRANT, 
November  22,  1996.  Exemption  No. 
3946E 

Docket  No.:  26695. 

Petitioner:  Comair  Aviation  Academy. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Comair  Aviation 
academy  to  recommend  graduates  of  its 
approved  flight  instructor-airplane 
certification  course  for  flight  instructor 
certificates  without  those  graduates 


taking  the  FAA  flight  test.  GRANT, 
November  14,  1996,  Exemption  No. 
5523C. 

Docket  No:  28445 

Petitioner:  Aircraft  Braking  Systems 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
43.9(a)(4).  43.11(a)(3).  appendix  B  to 
part  43,  and  145.57(a). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
use  computer-generated  electronic 
signatures  in  lieu  of  physical  signatures 
to  satisfy  approval  for  retum-to-service 
signature  requirements.  GRANT, 
October  31.  1996.  Exemption  No.  6542. 

Docket  .\o  :  28563. 

Petitioner:  Mercer  County  Community 
College. 

Sections  of  the  FAR  Affected:  14  CFR 
141  91. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
provide  ground  school  courses  over 
interactive  television  simultaneouslv  to 
three  institutions  while  notifying  only 
one  Flight  Standards  District'Office 
(FSDO).  instead  of  notifv'ing  each  FSDO 
having  jurisdiction  over  the  individual 
satellite  base.  DENIAL.  November  12, 
1996,  Exemption  No.  6543. 

Docket  No  :  28628. 

Petitioner:  William  W.  Webb. 

Sections  of  the  FAR  Affected:  14  CFR 
91.109(a). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
conduct  certain  flight  instruction  in 
Beechcraft  Bonanza  airplanes  equipped 
with  a  functioning  throwover  control 
wheel  in  place  of  functional  dual 
controls.  GRANT.  November  21.  1996. 
Exemption  .Vo.  6544. 

IFR  Doc  97-662  Filed  1-10-97.  8:45  am] 

BtLUNG  COOC  4910-1VM 


[Summary  Nobce  No.  PE-87-2] 

Petitions  for  Exemptions;  Summary  ot 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
.Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary-  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I). 
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dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAAs 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  .30,  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to;  Federal 
Aviation  .Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. 800 

Independence  Avenue.  SVV., 
Washington.  DC.  20591 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  91. nC. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SVV., 
Washington.  DC.  20.n91:  telephone 
(202)  267-31.32. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Havnes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  1 1.27  of 
Part  11  of  the  Federal  .Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C..  on  lanuary  7. 

1997 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DorA.ef.Vo:  28619. 

Petitioner:  Hal  R.  Horton. 

Section  fi  of  the  FAR  Affected:  14  CFR 
13,5. 267(b)(2)  and  (c)  and  135.269(b)(2). 
(3)  and  (4). 

Description  of  Relief  Sought:  To 
permit  F  S.  .Air  Service.  Inc.  to  assign  its 
flight  crewmembers  and  allow  its  flight 
crewmembers  to  accept  a  flight 
assignment  of  up  to  16  hours  of  fiight 
time  during  a  20-hour  dutv  period  for 
the  purpose  of  conducting  international 
emergency  evacuation  operations. 

Docief  No.  28621 

Petitioner:  Robert  P.  Silverberg. 

Sections  of  the  FAR  Affected:  14  CFR 
121.689(b)  and  121.697. 
.   Description  of  Relief  Sought:  To 
permit  Kitty  Hawk  Aircargo.  Inc.  to 


implement  a  computerized  flight 
following  system  for  transmitting  flight 
release  reports  to  flight  crewmembers. 

Doc/cef  No.  .-28724. 

Petitioner:  Northwest  Airlines,  Inc.. 

Sections  of  the  FAR  Affected:  14  CFR 
119.67(a)(1). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  appoint  an  individual 
who  does  not  hold  an  Airline  Transport 
Pilot  certificate  to  serve  in  the  capacity 
of  Director  of  Operations. 

Docief  No. -28759. 

Petitioner:  Associated  Air  Center. 

Sections  of  the  FAR  Affected:  14  CFR 
25.2(b). 

Description  of  Relief  Sought:  To  allow 
the  removal  of  emergency  exist  door  R3 
on  a  Boeing  757  airplane  configured 
with  a  46-passenger  VIP  interior,  which 
would  violate  the  requirements  of 
§  25.807(c)(7)  in  effect  on  July  25,  1989, 
relative  to  the  maximum  60  ft.  distance 
allowed  between  exits. 

Docikef  No.:  28761. 

Petitioner:  Boeing  Commercial 
Airplane  Group. 

Sections  of  the  FAR  Affected:  14  CFR 
25.1435(b)(1). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  demonstrate 
compliance  with  §  25.1433(b)(1)  for  the 
Boeing  Model  757-300  by  a  range-of- 
motion  test  of  the  tail  skid  system  at  just 
below  the  system  relief  pressure  in  lieu 
of  a  static  test. 

|FR  Doc.  97-663  Filed  1-10-97;  8:45  am] 
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Aviation  Rulemaking  Advisory 
Committee;  Meeting 

AGENCY:  Federal  Aviation 
.•\cinunistration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
operations  issues. 
DATES:  The  meeting  will  be  held  on 
Januarv  28.  1997.  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Helicopter  Association 
International.  1635  Prince  Street, 
Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Louis  C.  Cusimano.  Assistant  Executive 
Director  for  General  Aviation 
Operations,  Flight  Standards  Service 
(AFS-800),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591.  Telephone: 
(202)  267-8452;  FAX:  (202)  267-5094. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 


Advisory  Committee  Act  (Pub  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  operations 
issues.  This  meeting  will  be  held  on 
January  28,  1997,  at  9:30  a.m.,  at  the 
Helicopter  Association  International, 
1635  Prince  Street,  Alexandria,  VA 
22314. 

The  agenda  for  this  meeting  will 
include  status  reports  from  the  part  103 
(Ultralight  Vehicles)  Working  Group 
and  the  IFR  Fuel  Requirements/ 
Destination  and  Alternate  Weather 
Minimums  Working  Group.  In  addition, 
a  new  Assistant  Chair  will  be 
introduced  and  meeting  dates  for  the 
remainder  of  1997  will  be  confirmed. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  EX."  on  januarv  3. 
1997. 

Michael  Henry, 

Acting  Assistant  Exfcutive  Director  for 
General  Aviation  Operations.  Aviation 
Rulemaking  Advison-  Committee. 
IFR  Doc  97-«65  Filed  1-10-97;  8:45  am) 

BILUNG  CODE  4910-1  }-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Emergency 
Evacuation  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  on  the  FAA's  Aviation 
Rulemaking  Advison,-  Committee 
(ARAC)  to  discu.ss  emergency 
evacuation  issues. 
DATES:  The  meeting  will  be  held  on 
January  30,  1997  at  9:00  a.m.  Arrange 
for  oral  presentations  by  Januarv  15. 
1997. 

ADDRESSES:  The  meeting  will  be  held  at 
McDonnell  Douglas,  3855  North 
Lakewood  Boulevard,  Building  800, 
Long  Beach,  CA  90808. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jackie  Smith.  Office  of  Rulemaking. 
ARM-209,  FAA,  800  Independence 


UMI 
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Avenue,  SVV,  Washington.  DC  20591, 
Telephone  (202)  2B7-9BH2,  FAX  (202) 
267-5075, 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
4B3;  5  U.S.C.  app.  Ill),  notice  is  given  of 
an  ARAC  meeting  to  be  held  on  January 
30.  1997  at  McDonnell  Douglas,  3855 
North  Lakevvood  Boulevard,  Long 
Beach,  CA  90H08. 
The  agenda  will  include: 

•  Opening  Remarks. 

•  Review  of  Action  Items. 

•  Report  on  Performance  Standards 
Working  Group  Activities. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  space  available.  The 
public  must  make  arrangements  by 
January  .30.  1997  to  present  oral 
statements  at  the  meeting.  Written 
statements  may  be  presented  to  the 
committee  at  any  time  by  providing  25 
copies  to  the  Assistant  Executive 
Director  for  Emergency  Evacuation 
I.ssues  or  by  providing  copies  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation,  as  well  as  a  listening 
device,  can  be  made  available  if 
requested  10  calendar  davs  fiefore  the 
meeting.  Arrangements  may  be  made  bv 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

issued  in  Washington.  DC.  on  Janiiarv  7. 
1997. 

Ava  L.  Mims, 

Assistunt  Exfcutive  Director  for  Emprgencv 
Evacuation  Issues.  Aviation  nuiemaking 
Advisory  Committee. 
[FR  Doc.  97-787  Filed  1-10-97.  8;45  ^m] 
BILUNG  CODE  4910-13-M 

Aviation  Rulemaking  Advisory         < 
Committee  Meeting 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  rotorcraft  issues,  current 
rulemaking  actions,  and  future  activities 
and  plans. 

DATES:  The  meeting  will  be  held  on 
February  5,  1997.  11  a.m  or  later.  PST, 
to  begin  immediately  following  the 
Public  Meeting  on  Advisory  Circulars 
27-1  and  29-2,  Arrange  for  oral 
presentations  by  January  24,  1997. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Anaheim  Hilton  and  Towers, 
Huntingon  Theater  Room,  777 
Convention  Way.  Anaheim.  California 
92802. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  Higginbothnm.  Office  of 
Rulemaking.  Aircraft  Ik  Airport  Rules 
Division.  ARM-200.  HOO  Independence 
Avenue.  SW.,  Washington,  IX',  20591 . 
telephone  (202)  2fi7-3498. 
SUPPLEMENTARY  INFORMATION:  The 
referenced  meeting  is  announced 
pursuant  to  Section  10(a)(2)  of  the 
Federal  Advi.sorv  Committee  Act  (Pub. 
L.  92-4fi3:  5  U.S.C.  App.  II).  The  agenda 
will  include  status  repOrts  on  each  nf 
the  following: 

1.  Harmonization  of  Miscellaneous 
Rotorcraft  Regulations. 

2.  Rotorcraft  External  Foad 
Combination  Safety  Requirements. 

3.  Normal  Category  Gross  Weight  and 
Passenger  Issues 

4  Performance  and  Handling 
Qualities  Requirements. 

5.  (Critical  Parts. 

.Attendance  is  open  to  the  publi(  t)iil 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  bv 
January  24.  1997,  to  present  oral 
statements  at  the  meeting.  Written 
statements  may  be  presented  to  the 
committee  at  any  time  bv  providing  16 
copies  to  the  Assistant  Chair  or  by 
providing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation,  as  well  as  listening 
device,  can  be  made  available  at  the 
meeting  if  requested  10  calendar  davs 
before  the  meeting.  Arrangements  mav 
be  made  by  contacting  the  person  listed 
under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Forth  Worth,  Texas,  on 
[anuary  6,  1997, 
Mark  R.  Schilling. 

Assistant  Expiutive  Dimctor  for  Rotorcmft 
Issues.  Aviation  Rulemaking  Advisory 
Committee. 

|FR  D<k:.  97-790  Filed  1-10-97.  8:45  ami 
BILUNG  CODE  4910-13-M 


RICA,  Inc.,  Technical  Management 
Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  2). 
noticed  is  hereby  given  for  the  RTCA* 
Technical  Management  Committee 
meeting  to  be  held  January  27.  1997. 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  RTC.A.  Inc..  1140  Connecticut 
Avenue,  NW.,  Suite  1020.  Washington. 
DC  20036 

The  agenda  will  include:  (1) 
Chairman's  Remarks;  (2)  Review  and 
Approval  of  Summary  of  the  Previous 
Meeting;  (3)  Consider  and  Approve:  a. 
Proposed  Final  Draf^.  Assessment  of 
Radio  Frequency  Interference  Relevant 
to  the  GNSS;  b.  Proposed  Final  Draft. 


Change  1.  Minimum  Operational 
Performani.e  Standards  lor  ATC  Two- 
way  Data  Link  Communications;  c. 
Proposed  Final  Draft.  Minimum 
Operational  Perlormance  Standards  lor 
Traffif  information  Service  Data  Link 
Communications;  d.  Proposed  Fnial 
Draft.  Human  Fngint^ering  (iuidance  for 
Data  Link  Systems;  e.  Proposed  Final 
Draft,  Minimum  Aviation  System 
Performance  Standards:  Requirtsd 
Navigation  Performance  for  .Area 
Navigation:  f  Proposed  Final  Draft, 
.Aeronautical  S|)ectrum  Planning  lor 
1997-2010:  g.  Proposed  Final  Draft. 
Change  1.  Minimum  Operational 
Standards  for  Mode  S  Airborne  Dita 
Link  Fro(,es,sor:  h   Proposed  Final  Draft, 
C'hange  2.  Minimum  Operational 
Performance  Standards  for  the  Air 
Traffic  Control  Radar  Beacon  Svstem/ 
Mode  Select  .Airborne  Equipment;  (4) 
nis(.uss/Take  Position  on:  a.  FAA 
Request  for  a  Special  Committee  on 
National  Airspace  System  Restructuring; 
b.  National  0(  eaiiii  and  Atmospheric 
Administration  Re(juest  to  Modify 
RTC;A  Do(.ument  1X7-204,  Minimum 
Operational  Performance  Standards  for 
406  MHz  FLT's:  (5)  Other  Business  (eg.. 
F.AA  Letter  Concerning  Receiver  Front- 
end  Performance  in  the  HIRF 
Environment):  (6)  Date  and  Place  of 
Next  .Meeting 

.Attendance  is  open  to  the  interested 
publii  but  limited  to  space  availabilitv. 
With  the  approval  of  the  chairman, 
members  of  the  public  ma\  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTC;A 
Secretariat.  1 140  Connecticut  .Avenue, 
NW..  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  !<i  the 
committee  at  any  tune. 

Issued  in  Washington,  D.C.  on  January  7. 

199" 

lanice  L.  Peters. 

!  ^'signaled  Official. 

IKK  [)..(    Q--789  Filed  1-10-97:  8:45  ami 

BILUNG  COOE  4Sia-13-M 


Notice  of  Passenger  Facility  Charge 
(RFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
•Administration  (FAA).  DOT. 

action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
Deceml>er  1996,  there  were  eight 
applications  approved   .Additionally, 
two  approved  amendments  to 
previously  approved  applications  are 
listed. 


1800 
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summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  U.S.C.  40117  (Pub.  L.  103-272) 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  johnstown-Cambria 
County  Airport  Authority,  iohnstown, 
Pennsylvania. 

Application  Number:  96-02-C-OO- 
IST. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  Approved  Net  PFC  Revenue  in 
This  Decision:  S14,25Q. 

Charge  Effective  Date:  November  1, 
1993. 

Charge  Expiration  Date:  December  1, 
1996. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Snow  removal 
equipment.  Terminal  apron  seal  coat, 
Terminal  building  renovation  study. 
Update  the  airport  layout  plan  (ALP). 

Decision  Z?o/e:  December  3,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.W.  Walsh,  Harrisburg  Airports  District 
Office,  (717)  782-4548. 

Public  Agency:  City  of  C>olorado 
Springs,  Colorado. 

Application  Number:  96-fl3-C-0G- 
COS. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Dec/.sion,  $1,591,600. 

Estimated  Charge  Effective  Date: 
Aprill,2000. 

Estimated  Charge  Expiration  Date: 
September  1,  2000. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use.  Clonstruct 
taxiway  N. 

Decision  Dote:  December  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  286-5525. 

Public  Agency:  Tri-State  Airport 
Authority,  Huntington,  West  Virginia. 

Application  Number:  96-02-C-OO- 
HTS. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3,00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $366,600. 

Estimated  Charge  Effective  Date 
March  1,  1998. 


Estimated  Charge  Expiration  Date: 
February  1,  1999 

Classes  of  Air  (Carriers  not  Required  to 
Collect  PFC's:  (1)  Unscheduled  Part  135 
charter  operators  for  hire  to  the  general 
public;  (2)  unscheduled  Part  121  charter 
operators  for  hire  to  the  general  public. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Tri-State 
Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Prepare  PFC 
application  number  2,  Repair  slide 
runway  30  safety  area. 

Decision  Datr:  December  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elonza  Turner,  Beckley  Airports  Field 
Office,  (304)252-6216. 

Public  Agency:  Port  of  Bellingham, 
Bellingham,  Washington. 

Application  Number:  96-03-C-OO- 
BU. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $734,136. 

Estimated  Charge  Effective  Date: 
January  1,  1997. 

Estimated  Charge  Expiration  Date: 
January  1,  1998. 

Classes  of  Air  Carriers  not  Required  to 
Collect  PFC's:  (1)  Scheduled  air  carriers 
operating  aircraft  with  less  than  10 
seats;  (2)  non-scheduled  air  carriers  and 
charter  flights  using  aircraft  with  less 
than  10  seats. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Bellingham  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Part  150  land 
acquisition  program. 

Brief  Description  of  Projects  Approved 
for  Collection:  Alpha  taxiway  pull-out 
on  north. 

Decision  Date  De<. ember  11.  1996. 
FOffTURTHER  INFORMATION  CONTACT: 
Mary  Vargas,  Seattle  Airports  District 
Office,  (206)  227-2660 

Public  Agency  Citv  of  Minot,  North 
Dakota. 

Application  Number:  96-02-C-OO- 
MOT. 

Application  Type:  Impose  and  use  a 
PFC. 

PFCLeve/  $3.0<). 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $280 .47 7. 

Estimated  Charge  Effective  Date: 
March  1,  1999. 


Estimated  Charge  Expiration  Date: 
August  1,  2000. 

Classes  of  Air  Carriers  not  Required  to 
Collect  PFC's:  All  air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Mlnot 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Acquire 
additional  land  adjacent  to  runway  13/ 
31  and  install  security  fencing,  PFC 
amendment  and  use  of  application, 
Rehabilitate  taxiways  A  and  C, 
Perimeter  fencing  north  and  north-east 
sides.  Environmental  assessment  for 
runway  8/26. 

Brief  Description  of  Projects  Approved 
for  Use:  Acquire  land  adjacent  to 
runway  13/31,  Perimeter  fencing  east 
and  south  sides. 

Decision  Date:  December  17,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Porter,  Bismarck  Airports  District 
Office,  (701)  250-4385. 

Public  Agency:  Indianapolis  Airport 
Authority,  Indianapolis,  Indiana. 

Application  Number:  96-02-C-OO- 
IND. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  Approval  Net  PFC  Revenue  In 
This  Decision:  $36,622,175. 

Estimated  Charge  Effective  Date: 
November  1,  2001. 

Estimated  Charge  Expiration  Date: 
June  1,  2004. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Air  Taxi/commercial 
operators  exclusively  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Indianapolis  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Airfield  de-icing 
materials  storage  facility,  NPDES  storm 
water  permit,  Storm  water  control 
basins,  Taxiway  access  stubs.  Update 
airport  master  plan  and  revise  ALP, 
Update  Part  150  noise  plan, 
Construction  of  taxiway  B,  Extent 
taxiway  R,  Rehabilitation  and  extension 
of  tug  roads.  Pavement  removal. 
Construct  taxiway  N,  Construct  taxiway 
N  connector,  Update  environmental 
assessment.  Construct  hush  house, 
Purchase  operational  equipment, 
Construct  international  arrivals  gate, 
Perimeter  road  connection. 


Co^oxol    Dtuiictoi-    /    \/i>l      K9      Wr>     H    /    Mnnrlav      laniiaru    1  "^      1 QQ?    /    Nntirpt; 


Decision  Data:  December  20,  1996. 
FOR  FUFTTHER  INFORMATION  CONTACT: 

Louis  H.  Yates,  Chicago  Airports  District 
Office,  (847)  294-7335. 

Public  Agency;  County  of  Dane, 
Madison,  Wisconsin. 

Application  Number:  96-02-U-C)0- 
MSN. 

Application  Type:  Use  PFC  revenue. 

PFCLeve/.  $3.00. 

Total  PFC  Revenue  Approved  for  Use 
in  This  Decision:  $6,896,000. 

Charge  Effective  Date:  September  1 , 
1993. 

Estimated  Charge  Expiration  Date: 
May  1,  2000. 

Class  of  Air  Carriers  not  Required  To 
Collect  PFC's:  No  change  from  previous 
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decision. 


Amendment  No.  city,  state 


93-01 -C-01-IND  Indianapolis,  IN 
93-01 -C-01-TOL  Toledo,  OH 


Brief  Description  of  Project  Approved 
for  Use:  Construct  runway  3/21. 

Decision  Date:  December  26,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  E.  DePottey,  Minneapolis 
Airports  District  Office,  (612)  725-4221. 

Public  Agency:  City  of  Laredo.  Texas. 

Application  Number:  96-02-U-OO- 
LRD. 

Application  Type:  Use  of  PFC 
revenue. 

PFC  Leve/.- $3.00. 

Total  PFC  Revenue  Approved  for  Use 
in  this  Decision:  $6,303,846. 

Charge  Effective  Date:  October  1. 
1993. 

Estimated  Charge  Expiration  Date: 
July  1.2010. 

Amendments  to  PFC  Approvals 


Amendment 
approved  date 


Onginal  ap- 
proved net 
PFC  revenue 


12/05/96 
12/23/96 


Si  17.344.750 
2,750,896 


Class  of  Air  Carriers  not  Required  To 
Collect  PFC'S:  No  charge  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
For  use:  PFC  reimbursable  projects. 
Construct  new  passenger  terminal 
building  and  related  improvements, 
Reconstruct  runway  17L/35R,  Construct 
a  parallel  taxiway  to  runway  17L/3,SR. 
Airfield  signage  improvements.  Airfield 
electrical  improvements. 

Decision  Date:  December  31.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ben  Guttery.  Southwest  Region  Airports 
Division.  (817)  222-5614. 


Amended  ap- 
proved net 
PFC  revenue 


Original  esti- 
mated charge 
expiration  date 


S78.322.575 

2.246,374 


07/01/05 
09/01/96 


Amendment 
estimated 
charge  expira- 
tion date 

11/01/01 
09/01/96 


Issued  in  Washington,  D.C  on  January  7, 
1997. 

Joseph  M.  Hebert, 

Acting  Manager.  Passenger  Facility  Charge 
Branch. 

IFR  Doc.  97-788  Filed  1-10-97;  8:45  am] 

BILUNG  CODE  *91(^-^3-tt 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Allegheny  and  Washington  Counties, 
Pennsylvania 

AGENCY:  Federal  Highway 
Administration  (FHWA).'DOT. 
ACTION:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  proposed  transportation 
improvements  between  1-79  and  the 
Mon/Fayette  Toll  Expressway,  known 
locally  as  a  Southern  Beltway 
Transportation  Project,  in  Washington 
County,  Pennsylvania.  This  notice 
supersedes  the  Notice  of  Intent 
published  in  the  Federal  Register, 
Volume  58,  Number  154.  Page  43005,  on 
August  12.  1993.  for  the  Southern 
Beltway. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Cough.  District  Engineer. 
Federal  Highway  Administration,  228 
Walnut  Street,  Room  558,  Harrisburg, 
Pennsylvania  17101-1720,  Telephone: 
(717)  782-3411:  Daryl  L.  Kerns, 
Turnpike  Liaison  Engineer, 


Pennsylvania  Department  of 
Transportation,  113  Transportation  & 
Safety  Building.  Harrisburg. 
Pennsylvania  17120,  Telephone:  (717) 
787-0185;  or  Paul  A.  Edmunds,  Acting 
Chief  Engineer,  Pennsylvania  Turnpike 
Commission,  P.O.  Box  67676, 
Harrisburg,  Pennsylvania  17106-7676. 
Telephone:  (717)  939-9551. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  and  the  Pennsylvania 
Turnpike  Commission  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  for  a  limited  access  toll 
highway  in  Washington  County,  south 
of  Pittsburgh,  Pennsylvania.  The 
proposed  highway  would  extend  from 
the  Interstate  south  of  the  Allegheny 
County  and  Washington  County  line, 
easterly  to  the  Mon/Fayette  Expressway, 
about  21  kilometers  (13  miles)  south  of 
Pittsburgh.  The  study  corridor  is  about 
19  kilometers  (12  miles)  long  and  about 
2.5  kilometers  (1.5  miles)  wide. 

The  proposed  highway  is  considered 
necessary  to  improve  the  movement  of 
people  and  goods  from  the  Mon  Valley 
to  Interstate  79  in  the  area  south  of 
Pittsburgh.  Preliminary'  studies  and 
public  and  agency  input  have  indicated 
that  the  project  needs  cannot  be  met  by 
Transportation  System  Management 
(TSM)  activities,  upgrading  existing 
roadways  or  mass  transit  improvements. 
Alternatives  now  under  consideration 
are  various  alignments  for  a  new  tolled 
expressway  and  taking  no  action. 


Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,  and  Local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal  A  series  of  public 
meetings  will  be  held  in  the  project  area 
during  the  development  of  the  projet  t 
In  addition,  a  public  hearing  will  be 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  meetings  and 
hearing.  The  Draff  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing  A 
Scoping  Meeting  was  held  on  ,'Kugust  18 
and  19.  1993.  m  Washington, 
Penns\lvania.  Federal,  state,  regional, 
county,  and  municipal  agencies 
attended  and  p..rticipated 

To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interest  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  .^ssistan^p 
Program  Number  20.205.  Highway  Planning 
Construction  The  regulations  implementing 
Execut)\'e  Order  12372  regarding 
intergovernmental  consultation  of  Federal 
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programs  and  activities  apply  to  this 

progrHm) 

|.  Stephen  Guhin, 

Assistant  Division  Administmtor. 

Pennsvlvonia  Division.  h'HWA. 

|FR  Doc.  97-678  Filed  1-10-97;  8:45  ami 

B4UJNG  COO€  4910-22-M 


Environmental  Impact  Statement: 
Allegheny  and  Washington  Counties, 
Pennsylvania 

AGENCY:  Federal  Highwav 
Administration  (FFIWA).  DOT. 
action:  Notice  of  Intent. 


summary:  The  FUVVA  is  issuing  this 
notic:e  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  proposed  transportation 
improvements  betwet;n  State  Route  60 
and  US  Route  22,  known  lo<:ally  as  a 
Southern  Beltway  Transportation 
Project  and  the  Findlav  (lonnector,  in 
Allegheny  and  Washington  Counties, 
Pennsylvania.  This  notice  supersedes 
the  Notice  of  Intent  published  in  the 
Federal  Register.  Volume  58,  No.  154. 
Page  4.1005,  on  August  12.  1993.  for  the 
Southern  Beltway,  and  the  Notice  of 
Intent  published  in  the  Federal 
Regi^er.  Volume  5fi.  No  209.  Pages 
55707  and  5570H  on  October  29.  1991, 
for  the  Findlay  Cionnet  tor 
FOfl  FURTHER  INFORMATION  CONTACT: 
Uavid  VV.  Cough,  District  Engineer. 
Federal  Highway  Adnunistration,  228 
Walnut  Street,  Room  558,  Harrisburg, 
PA  17101-1720,  Telephone: (717)  782- 
3411;  Daryl  L-  Kerns.  Turnpike  Liaison 
Engineer.  Pennsylvania  Department  of 
Transportation.  1113  Transportation  & 
Safety  Building.  Harrisburg,  PA  17120. 
Telephone:  (717)  787-0185;  or  Paul  A. 
Edmunds,  Acting  Chief  Engineer, 
Pennsylvania  Turnpike  Commission, 
P.O.  Box  67676,  Harrisburg.  PA  17106- 
7676,  Telephone:  (717)  939-9551. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  and  the  Pennsylvania 
Turnpike  C^onmiission  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  for  a  limited  at^cess  toll 
highway  in  Allegheny  and  Washington 
Counties,  west  of  Pittsburgh.  PA.  The 
propo.sed  improvement  would  extend 
from  an  interchange  on  State  Route  60 
west  of  the  Pittsburgh  International 
Airport  (24  kilometers  |15  miles)  west  of 
Pittsburgh),  southwesterly  to  U.S.  Route 
22.  The  improvement  corridor  is  about 
10  kilometers  (6.2  miles)  long  and  about 
2  kilometers  (I'/*  miles)  wide.  The 
proposed  improvement  is  considered 
ne<r:essary  to  provide  direi:t  acc:ess  from 
the  south  and  west  to  the  Pittsburgh 


International  Airport  area,  and  to 
provide  improved  access  to  planned 
development  in  the  Airport  area. 
Preliminary  studies  and  public  and 
agency  input  for  the  Southern  Beltway 
Transportation  Project  and  for  the 
Findlay  Connector  have  concluded  that 
the  project  needs  for  both  projects  can 
be  met  with  a  single  transportation 
project  in  the  corridor  between  State 
Route  60  and  U.S.  Route  22.  These 
studies  also  indicated  that  the  project 
needs  cannot  be  met  by  Transportation 
System  Management  activities, 
upgrading  existing  roadways  or  mass 
transit  improvements.  Alternatives  now 
under  consideration  are  various 
alignm.ents  for  a  new  tolled  expressway 
and  taking  no  action. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,  and  Local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  in  the  project  area 
during  the  development  of  the  project. 
In  addition,  a  public  hearing  will  be 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  meetings  and 
hearings.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing.  A 
Scoping  Meeting  was  held  on  August  18 
and  19,  1993,  in  Washington,  PA. 
Federal,  state,  regional,  county,  and 
municipal  agencies  attended  and 
participated. 

To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  A.ssistance 

Program  No.  20.205.  Highway  I'ianning 

Construction.  The  regulations  impiemcnting 

Executive  Order  12372  regarding 

intergovernmental  consultation  on  Federal 

programs  and  activities  apply  to  this 

program) 

|.  Stephen  Guhin. 

Assistant  Division  Administrator. 

Punnsvlvcinia  Division.  FHWA. 

IFK  Uk:  'ly-fiao  Filed  1-10-97;  8:45  ami 
aiLUNG  cooe  4910-22-M 


Environmental  Impact  Statement: 
Allegheny  and  Washington  Counties, 
Pennsylvania 

AGENCY:  Federal  Highway 
Adnunistration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  proposed  transportation 
improvements  between  US  Route  22 
and  1-79,  known  locally  as  a  Southern 
Beltway  Transportation  Project,  in 
Allegheny  and  Washington  Counties, 
Pennsylvania.  This  notice  supersedes 
the  Notice  of  Intent  published  in  the 
Federal  Register  Volume  58,  Number 
154,  Page  43005,  on  August  12,  1993,  for 
the  Southern  Beltway. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Cough,  District  Engineer, 
Federal  Highway  Administration,  228 
Walnut  Street,  Room  558,  Harrisburg, 
Pennsylvania  17101-1720,  Telephone: 
(717)  782-3411;  Daryl  L.  Kerns, 
Turnpike  Liaison  engineer, 
Pennsylvania  Department  of 
Transportation,  1113  Transportation  & 
Safety  Building,  Harrisburg, 
Pennsylvania  17120,  Telephone;  (717) 
787-0185;  or  Paul  A.  Edmunds,  Acting 
Chief  Engineer,  Pennsylvania  Turnpike 
Commission,  P.O.  Box  67676, 
Harrisburg,  Pennsylvania  17106-7676, 
Telephone:  (717)  939-9551. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  and  the  Pennsylvania 
Turnpike  Commission  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  for  a  limited  access  toll 
highway  in  Allegheny  and  Washington 
Counties,  southwest  of  Pittsburgh, 
Pennsylvania.  The  proposed  highway 
would  extend  from  US  Route  22,  west 
of  Pittsburgh,  south  easterly  to  Interstate 
79,  south  of  the  Allegheny  County- 
Washington  County  line,  24  kilometers 
(15  miles)  southwest  of  Pittsburgh.  The 
study  corridor  is  about  19  kilometers  (12 
miles)  long  and  up  to  5.6  kilometers  (3.5 
miles)  wide. 

The  proposed  highway  is  considered 
necessary  to  improve  the  movement  of 
people  and  goods  in  a  rapidly  growing 
area  southwest  of  Pittsburgh. 
Preliminary  studies  and  public  and 
agency  input  have  indicated  that  the 
project  needs  cannot  be  met  by 
Transportation  System  Management 
(TSM)  activities,  upgrading  existing 
roadways  or  mass  transit  improvements. 
Alternatives  now  under  consideration 
are  various  alignments  for  a  new  tolled 
expressway  and  taking  no  action. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,  and  Local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  in  the  project  area 
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during  the  development  of  the  project, 
hi  addition,  a  public  hearing  will  be 
held.  Public  notice  will  be  given  of  the 
time  and  place  of  the  meetings  and 
hearing.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing.  A 
Scoping  Meeting  was  held  on  August  18 
and  19,  1993.  in  Washington, 
Pennsylvania.  Federal,  state,  regional, 
county,  and  municipal  agencies 
attended  and  participated. 

To  insure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHVVA  at  the  address 
provided  above. 

((Catalog  of  Federal  Domestic  Assistance 
Program  Number  20  205.  Highway  I'ianning 
(;onstriic:fion.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on  F-'ederal 
programs  and  activities  apply  to  this 
program) 

}.  Stephen  Guhin, 

Assistant  DIvlsinn  Administrator. 
Pennsylvania  Division.  FHWA. 
jFR  Doc.  97-681  Filed  1-10-97;  8:45  ami 
BILUNG  CODE  4910-22-M 


Environmental  Impact  Statement;  Elk 
County,  Pennsylvania 

agency:  Federal  Highway 

Administration  (FHVVA)." 

ACTION:  Withdrawal  of  Notice  of  Intent. 


SUMMARY:  The  FHVVA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will 
not  be  prepared  for  a  proposed  highway 
project  in  Elk  County,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Cough.  District  Engineer, 
Federal  Highway  Administration,  228 
Walnut  Street,  Room  .558,  Harri.sburg, 
Pennsylvania  17101-1720,  Telephone: 
(717)  782-3461  or  fames  R.  Bathurst, 
P.E..  Design  Services  Engineer, 
Pennsylvania  Department  of 
Transportation,  1924-30  Daisy  Street, 
Clearfield.  Pennsylvania  16830. 
Telephone  (814)  765-0437. 
SUPPLEMENTARY  INFORMATION:  The 
FHVVA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PennDOT),  will  now 
prepare  an  Environmental  Assessment 
and  Engineering  Basis  Reports  for  a 
section  of  U.S.  Route  219  in  Elk  County, 
Pennsylvania.  Located  in  Johnsonburg. 
Pennsylvania,  this  two-mile  project  will 
improve  the  safety  and  relieve  traffic 
congestion  on  this  section  of  U.S.  Route 


219.  The  northern  terminus  and  study 
area  limits  will  be  the  exist,  ig  two  lanes 
of  U.S.  Route  219  just  north  of  the 
Johnsonburg.  The  southern  terminus 
and  study  area  limits  will  be 
approximately  one-half  mile  south  of 
Pennsylvania  Route  255. 

Five  alternatives  are  being  evaluated 
during  the  course  of  the  study.  Based  on 
existing  and  projected  traffic  volumes, 
all  build  alternatives  will  require  a  two- 
lane  facility  to  accommodate  the  traffic 
volumes.  The  alternatives  under 
consideration  are  upgrading  the  existing 
facility,  transportation  system 
management,  two  alternatives  on  new 
location  west  of  existing  US.  Route  219. 
and  the  "NO  BUILD"  alternate.  Mass 
transmit  and  multi-modal  design  will 
not  be  considered  on  this  project. 

An  active  public  participation 
program  has  been  implemented  on  this 
project.  A  Citizens  Advisory  Committee 
has  been  actively  involved  throughout 
the  design  and  environmental  process. 
Public  meetings  have  been  held  to 
ensure  public  input  and  participation. 

The  alternatives  developed  for  this 
project  have  caused  no  public 
controversy  on  environmental  grounds. 
Based  upon  the  studies  performed  and 
consultation  with  both  Federal  and 
State  Environmental  Resource  Agencies, 
an  Environmental  Assessment 
Evaluation  will  be  performed  to 
determine  whether  the  subject  project 
will  have  any  significant  impacts  on  the 
environment. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Name  20  205.  Highway  Researi.h. 

Planning  and  Construction.  The  regulations 

implementing  Executive  Order  12.372 

regarding  inter-government  consultation  on 

Federal  Programs  and  activities  apply  to  this 

program) 

Manuel  A.  Marks, 

Division  Administrator. 

Federal  Highway  Administration 

[FR  Doc  97-676  Filed  1-10-97,  845  ami 

BILUKiS  CODE  491&-22-M 


National  Highway  Traffic  Safety 
Administration 

[t>ocket  Nos.  96-102;  Notice  2,  96-105; 
Notice  2,  96-107;  Notice  2,  96-111;  Notice 
2.  96-1 12;  Notice  2] 

Decision  that  Certain  Nonconforming 
Motor  Vehicles  are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  motor 
vehicles  are  eligible  for  importation. 


SUMMARY:  This  notice  announces  the 

decision  by  NHTSA  that  certain  motor 
vehicles  not  or',.^Hially  manufactured  tn 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  irUo  the  United 
States  because  they  are  substantially 
similar  to  vehit.les  originalK 
manufactured  tor  importation  into  and/ 
or  sale  in  the  United  States  and  certified 
by  their  manufacturers  as  complying 
with  the  safety  standards,  and  thev  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  This  decision  is  effective  January 
i:-t.  ifl'r. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cieorge  Entwistle.  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

L'nder49U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  he  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  tha'  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehii  le  to  be  compared,  and  is 
capable  of  beinp  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  hv  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notici  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  e  omment  on  the  petition 
.M  the  close  of  the  conmient  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register 

NHTSA  re<:eived  petitions  from 
registered  import'  ""s  to  decide  whether 
the  vehicles  listea  in  Annex  A  to  this 
notic;e  are  eligible  for  importation  into 
the  United  States.  To  afford  an 
opportunity  for  public  comment, 
NHTSA  published  notic:e  of  these 
petitions  as  specified  in  Annex  A.  The 
reader  is  referred  to  those  notices  for  a 
thorough  descript.on  of  the  petitions. 
No  comments  were  ret;eived  in  response 
to  these  notices.  Based  on  its  review  of 
the  information  submitted  by  the 
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petitioners,  NHTSA  has  decided  to  grant 
the  petitions. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  forentn,'.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Annex  A. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  .^iinex  A  Ui 
this  notice,  which  was  not  originalU 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  is  substantially  similar  to  a 
motor  vehicle  manufactured  for 
importation  into  and/or  sale  in  the 
United  States,  and  certified  under  49 
U.S.C.  30115,  as  specified  m  Annex  A, 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(bid!;  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501  8 

Issued  on:  lanuary  8.  1997. 
Marilynne  facobs. 
Director.  Office  of  Vehicle  Safety  Compliance. 

Annex  A — Nonconforming  Motor 
Vehicles  Decided  To  Be  Eligible  For 
Importation 

1   Docltet  No.  96-102 
Nonconforming  \'ehicles:  1990-1993 

Mercedes-Benz  300E  4Matic  Passenger 

C^ars 
Substantially  similar  IS. -certified 

vehicles:  1990-1993  Mercedes-Benz 

300E  4Matic  Passenger  Cars 
Notice  of  Petition  published  at:  61  PR 

52992  (October  9,  1996) 
Vehicle  Eligibility  Number:  VSP-192 

2.  Docket  No  96-105 
Nonconforming  Vehicle:  1989  Honda 

Prelude 
Substantially  similar  U.S.-certified  vehicle: 

1989  Honda  Prplude 
Notice  of  Petition  published  at:  61  FR 

52993  (Octot)er  9,  1496) 
Vehicle  Eligibility  Number  VSP-191 

3.  Docket  No  96-107 
Nonconforming  Vehicle:  1992  Mercedes- 
Benz  300TE  Passenger  Car 

Substantially  similar  I'  S  -certified  vehicle: 

1992  .Mercedes-Benz  300TE 
Notice  of  Petition  published  at;  61  FR 

54252  (October  17.  1996) 
Vehicle  Eligibility  Number:  VSP-193 

4.  Docket  No  96-1  il 
Nonconforming  Vehicles  1994.  1995.  and 

1996  laguar  XIS  Passenger  Cars 
Substantially  similar  I'.S  -certified 
vehicles:  1994.  1995.  and  1996  laguar 
XIS 


Notice  of  Petition  published  at:  61  FR 

56998  (November  5,  1996) 
Vehicle  Eligibility  Number:  VSP-195 
5.  Docket  No.  96-112 
Nonconfomiing  Vehicles:  1990-1995  B.MVV 

5  Series  Passenger  Cars 
Substantiallv  similar  U.S.-certified 

vehicles:  1990-1995  BMW  5  Series 
Notice  of  Petition  published  at:  61  FR 

56997  (November  5, 1996) 
Vehicle  Eligibility  Number:  VSP-194 

[FR  Do<:.  97-767  Filed  1-10-97;  8:45  am] 
BILLING  CODE  4910-69-P 


[Docket  No.  96-127;  Notice  1] 

Notice  of  Tentative  Decision  That 
Nonconforming  1986  Daimler 
Limousines  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Request  for  comments  on 
tentative  decision  that  nonconforming 
1986  Daimler  Limousines  are  eligible  for 
importation. 

SUMMARY:  This  notice  requests 
comments  on  a  tentative  decision  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  that  a  1986 
Daimler  Limousine  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  it  has  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  such 
standards. 

DATES:  The  closing  date  for  comments 
on  this  tentative  decision  is  February 
12.1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  EntvvistlH.  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
.5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  (FMVSS)  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided,  either  pursuant  to 
a  petition  from  the  manufacturer  or 
registered  importer  or  on  its  own 
initiative,  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  3011.5,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards.  Where  there  is 


no  substantially  similar  U.S.-certified 
motor  vehicle,  49  U.S.C.  30141(a)(1)(B) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

On  May  9.  1996.  NHTSA  received 
from  Champagne  Imports,  Inc.  of 
Lansdale,  Pennsylvania  ("Champagne") 
{Registered  Importer  No.  90-009)  a 
petition  to  decide  whether  a  1987 
Daimler  Limousine  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States. 
Champagne  contended  that  this  vehicle 
is  eligible  for  importation  under  49 
U.S.C.  30141(a)(1)(A),  on  the  basis  that 
it  is  substantially  similar  to  a  1985 
Daimler  Limousine  that  NHTSA 
determined  to  be  eligible  for 
importation  through  a  notice  published 
on  July  20,  1992  at  57  FR  32051. 

After  reviewing  the  petition.  NHTSA 
informed  Champagne  that  the  petition 
could  not  receive  further  consideration 
because  the  "substantially  similar" 
vehicle  it  identified  was  not  originally 
manufactured  for  import  into  and  sale 
in  the  United  States,  as  required  under 
49  U.S.C.  30141(a)(l)(A)(i).  and  was  not 
of  the  same  model  year  as  the  vehicle 
that  was  sought  to  be  imported,  as 
required  under  49  U.S.C. 
30141(a)(l){A)(iii).  In  light  of  these 
circumstances.  NHTSA  advised 
Champagne  to  modify  its  petition  to 
request  that  the  vehicle  be  determined 
eligible  for  importation  under  49  U.S.C. 
30141(a)(1)(B),  on  the  basis  that  its 
safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Although  Champagne  did  not 
formally  modify  the  petition,  it  did 
submit  to  NHTSA  a  copy  of  a  letter  from 
laguar  Cars  (Jaguar),  the  United  States 
representative  of  Jaguar  Cars.  Ltd..  the 
vehicle's  manufacturer.  This  letter 
identified  the  vehicle  that  Champagne 
seeks  to  import  as,  in  actuality,  a  1986 
Daimler  Limousine,  and  enumerated  the 
Federal  motor  vehicle  safety  standards 
that  the  vehicle  does  not  meet.  Those 
are  Standard  Nos.  103  Windshield 
Defrosting  and  Befogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems,  108  Lamps,  RePective  Devices, 
and  Associated  Equipment,  110  Tire 
Selection  and  Rims,  114  Theft 
Protection.  202  Head  Restraints,  203 
!  npact  Protection  for  the  Driver  from 
the  Steering  Control  System.  205 
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Glazing  Materials.  208  Occupant  Crash 
Protection,  209  Seat  Belt  Assemblies. 
210  Seat  Belt  Assembly  Anchorages, 
and  301  Fuel  System  Integrity. 
Additionally.  Jaguar  stated  that  the 
vehicle  does  not  meet  the  vehicle 
identification  number  requirements  of 
49  CFR  part  565.  or  the  Bumper 
Standard,  found  at  49  CFR  part  581. 

Champagne  submitted  to  NHTSA  an 
additional  letter,  from  the  Jaguar 
Daimler  Heritage  Trust  of  Coventry. 
England,  stating  that  the  vehicle  it  seeks 
to  import  was  hand  built,  and  of  a  tvpe 
produced  by  Jaguar  Cars  Ltd.  until  i992. 
This  letter  also  stated  that  although 
there  were  "small  external  cosmetic 
changes"  from  vehicle  to  vehicle,  "the 
external  shape,  style,  engine,  gearbox, 
and  chassis  of  the  car  all  remained  the 
same  throughout  its  production  build." 
Moreover,  the  letter  provided 
confirmation  that  a  Daimler  Limousine 
built  in  1986  "would  be  no  different 
than  a  similar  car  which  was  built  in 
1985  apart  from  any  optional  extras 
which  may  have  been  ordered  *   *   *." 

Based  on  the  information  from  the 
Jaguar  Daimler  Heritage  Trust  indicating 
that  Daimler  Limousines  are  in  all 
essential  respects  identical  from  model 
year  to  model  year,  and  NHTSA's  prior 
determination  that  a  1985  Daimler 
Limousine  is  eligible  for  importation. 
NHTSA  has  tentatively  decided  that  the 
1966  Daimler  Limousine  that  is  the 
subject  of  Champagne's  petition  is 
eligible  for  importation. 

Tentative  Decisions 

NHTSA  hereby  tentatively  decides 
that  a  1986  Daimler  Limousine  that  was 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  is  eligible  for 
importation  into  the  United  States 
because  it  has  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  those  standards. 

Vehicle  Eligibility  Number 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entrv' 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  If  this  tentative 
decision  is  made  final,  all  vehicles 
admissible  under  that  decision  will  be 
assigned  vehicle  eligibility  no.  VCA-1. 

Comments 

Section  30141(b)  of  Title  49,  U.S. 
Code  requires  NHTSA  to  provide  a 
minimum  period  for  public  notice  and 
comment  on  decisions  made  on  its  own 
initiative  consistent  with  ensuring 
expeditious,  but  full  consideration  and 
avoiding  delay  by  any  person.  NHTSA 


believes  that  a  minimum  comment 
period  of  30  days  is  appropriate  for  this 
purpose.  Interested  persons  are  invited 
to  submit  comments  on  the  tentative 
decision  described  above.  It  is 
requested,  but  not  required    hat  five 
copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  NHTSA  s  final  decision  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Authority:  49  U.S.C.  30141(al(l)fB)  and 
(b)(1):  49  CFR  593.8:  delegation  of  authorit> 
at  49  CFR  1.50 

Issued  on:  lanuarv  8.  1997. 
Ricardo  Martinez.  M.D.. 
Administrator 
IFR  Doc.  97-793  Filed  1-10-97:  8  45  am] 
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Surface  Transportation  Board 
[STB  DocKet  No.  AB-319  (Sub-No.  3X)] 

Florida  Central  Railroad  Company, 
Inc.;  Abandonment  Exemption  in 
Seminole  County,  FL 

Florida  Central  Railroad  Companv. 
Inc.  (FCEN)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
approximately  0.2  miles  of  railroad 
between  milepost  F-1.1  and  the  end  of 
the  track  at  milepost  F-0.9  in  Forest 
City,  Seminole  County,  FL. 

FCEN  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
lea.st  2  years:  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  lof::al 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  ser\ice 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  H.  Co. — 


Abandonment — Gnshen.  360  l.C.C.  91 
(1979),  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OF.M  has  been  received,  this 
exemption  will  be  effective  on  February 
12,  1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stav  that  do 
not  involve  envi'.mmental  issues.' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).-  and 
trail  use/rail  banking  requests  under  49 
CFR  n,=i2.29  '  must  be  filed  b\  Ianuar\- 
23.  1997  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  b>  filed  by  Februan,'  3. 
1997.  with:  Office  of  the  Secretarv'.  Case 
Control  Branch,  Surface  Transportation 
Board.  1201  Constitution  Avenue,  N.W., 
Washington.  DC  20423. 

A  copy  of  anv  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  T  omas  [,  Lijwiler. 
Oppenheimer  Wolff  &  Donnellv.  Two 
Prudential  Plaza.  45th  Floor.  180  North 
Stetson  Avenue.  Chicago.  IL  60601. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

FCEN  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
as.sessment  (E.M  bv  Januarv-  17.  1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SE.^  (Room  3219, 
Surface  Transportation  Board. 
Washington.  DC  20423)  or  bv  calling 
Elaine  Kaiser.  Chief  of  SEA.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preser\'ation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision 

Decided:  lanuarv  6.  1997. 


'  The  Board  wiil  grant  a  slay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  .Analysis  in  its  independent 
investigation!  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out - 
of-Service  Pail  Lines.  5  l.C.C.2d  377  (19891  .^^y 
request  for  a  stav  should  be  filed  as  soon  as  possible 
&c  that  the  Board  may  take  appropriate  aaion  before 
the  exemption  s  effective  date 

•  See  Exempt  uf  Hail  .abandonment — Offers  of 
Finan  .4ssjs/ .  4  I.CC.2d  164  (1987). 

'  The  Board  will  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consumma'ed  and  the  abandoning  railroad  is 
willing  to  negollale  an  agreement. 
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By  the  Board.  David  M  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary 
(FR  Doc.  97-733  Filed  1-10-97;  8:45  am) 

ntLMQ  COOe  4t15-0O-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

December  26.  1996 

The  Department  of  Treasure'  has 
submitted  the  following  public 
information  collection  requirementfs)  to 
0MB  for  review  and  clearance  under  the 
Paperworic  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  bv 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  N\V.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number.  1545-0916 

Regulation  Project  Number  E  E  -63- 
84  TEMP  and  E.E, -96-85  NPRM. 

Type  of  Reviev^'.  E.xtension 

Title:  Effective  Dates  and  Other  Issues 
Arising  Under  the  employee  Benefit 
Provisions  of  the  Tax  Reform  Act  of 
1984 

Description:  These  temporary 
regulations  provide  rules  relating  to 
effective  dates  and  other  issues  arising 
under  sections  91.  223  and  511-561  of 
the  Tax  Reform  Act  of  1984. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
12,800. 

Estimated  Burden  Hours  Per 
Respondent:  31  minutes 

Frequency  of  Responi,e:  On  occasion. 

Estimated  Total  Reporting  Burden: 
6,500  hours. 

OMB  Nuntber  1545-1290. 

Regulation  Project  Number.  FI-81-86 
Final. 

Type  of  Review.  Extension. 

Title:  Bad  Debt  Reserves  of  Banks. 

Description:  Sections  585(c)  of  the 
Internal  Revenue  Code  requires  large 
banks  to  change  from  the  reserve 
method  of  accounting  to  the  specific 
charge  off  method  of  accounting  for  bad 
debts.  The  information  required  by 
section  1.585-8  of  the  regulations 
identifies  any  election  made  or  revoked 
by  the  taxpayer  in  accordance  with 
section  585(c) 

Respondents:  Business  or  other  for- 
profit. 


Estim.ated  Number  of  Respondents: 
2,500. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
625  hours. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer.  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
IFR  D<x;.  97-727  Filed  1-10-97;  8:45  am) 

BILUNG  COOC  4S30-01-P 


Submission  for  OMB  Review; 
Comment  Request 

December  27.  1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremen'(s)  to 
OMB  for  review  and  clearance  undtr  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  bv 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Financial  Management  Service  (FMS) 

OMB  Number  1545-0043. 

Form  Number  FMS-133  and  FMS- 
135. 

Type  of  Review.  Reinstatement. 

Title:  Notice  of  Reclamation 
Electronic  Funds  Transfer,  Federal 
Recurring  Payments  Request  for  Debit, 
Electronic  Funds  transfer,  Federal 
Recurring  Payments. 

Description:  A  program  agency 
authorizes  Treasury  to  recover  payments 
that  have  been  issued  after  the  death  of 
the  beneficiary.  FMS  Form  133  is  used 
by  Treasury  to  notify  the  financial 
organization  (FO)  of  the  FO's 
accountability  concerning  the  funds. 
When  the  FO's  do  not  respond  to  the 
FMS  133,  Treasury  then  prepares  FMS 
Form  135  an  sends  it  to  the  Federal 
Reserve  Bank  which  services  the  FO  to 
request  the  FRB  to  debit  the  account  of 
the  FO. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
55.000. 


Estimated  Burden  Hours  Per 
Respondents:  12  minutes. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 
50,930  hours. 

OMB  Number  1510-0045. 

Form  Number.  SF  150. 

Type  of  Review.  Reinstatement. 

Title:  Trace  Request  for  EFT  Payment. 

Description:  Purpose  is  to  notify  the 
financial  organization  that  a  customer 
(beneficiary)  has  claimed  non-receipt  of 
credit  for  a  payment.  The  form  is 
designed  to  help  the  financial 
organization  locate  any  problem  and  to 
keep  the  customer  (beneficiary) 
informed  of  any  action  taken. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
80,775. 

Estimated  Burden  Hours  Per 
Response:  8  minutes. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 
10,770  hours. 

Clearance  Officer.  Jacqueline  R.  Perry, 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewer  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc  97-728  Filed  1-10-97:  8:45  am] 

BtLUNG  COOE  4nO-35-P 


Submission  for  OMB  Review; 
Comment  Request 

Januarv'  2,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasun,',  Room  2110,  1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1 5 1 5-000 1 . 
Form  Number:  None. 
Type  o/flewew,- Extension. 
Title:  Air  Cargo  Manifest. 
Description:  Customs  Form  7509  is 
the  source  of  information  that  provides 
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for  the  accountability,  integrity,  and 
security  of  goods  in  air  commerce  that 
are  imported  into  the  United  States. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Niimt>er  of  Respondents: 
150. 

Esti/nated  Burden  Hours  Per 
Respondent:  34  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
9^.1  IB  hours. 

0MB  Number:  1515-0032. 

Form  Number:  CF  5125. 

Type  of  Review:  Extension. 

Title:  Application  for  Withdrawal  of 
Bonded  Stores  for  Fishing  Vessels  and 
Certification  of  Use. 

Description:  The  Customs  Form  5125 
is  used  for  the  withdrawal  and  lading  of 
bonded  merchandise  (especially 
alcoholic  beverages]  for  use  on  board 
fishing  vessels  and  foreign  or  domestic 
vessels  involved  in  international  trade. 
The  form  also  certifies  the  use:  total 
consumption  with  secure  storage  for  use 
on  next  voyage. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  42 
hours. 

OMB  Number:  1515-0041. 

Form  Number:  CF  6059B. 
Type  of  Review:  Extension. 
Title:  U.S.  Customs  Declaration. 

Description:  The  U.S.  Customs 
Declaration.  Customs  Form  6059B. 
facilitates  the  clearance  of  persons  and 
their  goods  arriving  in  the  territory  on 
the  U.S.  by  requiring  basic  information 
necessary  to  determine  Customs 
exception  status  and  if  any  duties  of 
taxes  are  due.  The  form  is  also  used  for 
the  enforcement  of  Customs  and  other 
agencies  laws  and  regulations. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
42,000,000 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,100,000  hours. 

OMB  Number:  1515-0050. 

Form  Number:  CF  3347  and  CF 
3347A. 

Type  of  Review:  Extension. 

Title:  Declaration  of  Owner  of 
Merchandise  Obtained  (other  than)  in 
Pursuance  of  a  Purchase  or  Agreement 
to  Purchase  and  Declaration  of  Importer 
of  Record  When  Entry  if  Made  by  an 
Agent. 


Description:  Cu&toma  Form  3347  and 
3347A  allows  an  agent  to  submit, 
subsequent  to  making  the  entry,  the 
declaration  of  the  importer  of  record 
which  is  required  by  statute.  These 
forms  also  permits  a  nominal  importer 
of  record  to  file  the  declaration  of  the 
actual  owner  and  to  be  relieved  of 
statutory  liability  for  the  payment  of 
increased  duties. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
5,700. 

Estimated  Burden  Hours  Per 
Respondent:  fi  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
570  hours. 

OMB  Number:  1515-0108. 

For/7?  Number:  None. 
Type  of  Review:  Extension. 
Title:  Declaration  of  a  Person  Abroad 
Who  Receives  and  is  Returning 
Merchandise  to  the  United  States. 

Description:  The  declaration  is  used 
under  conditions  where  articles  are 
imported  and  then  exported  and  then 
reimported  free  of  duty  due  to  the 
declaration:  and,  it  is  used  to  insure 
Customs  control  over  duty-free 
merchandise. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
250  hours. 

OMB  Number:  1 5 1 5-0 1 40. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Textile  and  Textile  Products. 
Description:  Information  is  needed  for 
Customs  to  be  able  to  identify  the 
Country  of  Origin  of  Textiles.  The 
requirement  prevents  circumvention  of 
bilateral  agreements  and  ensures  the 
proper  as.sessment  of  duties.  The 
declaration  will  be  executed  bv  the 
foreign  manufacturer,  exporter,  or 
United  States  importer  to  be  filed  with 
the  entry. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
45,810. 

Estimated  Burden  Hours  Per 
Respondent:  7  minutes. 
Frequency  of  Response.  On  occasion 
Estimated  Total  Reporting  Burden. 
133,582  hours. 

OMB  Number:  1515-0142. 

Form  Number:  None. 

Type  of  Review:  Reinstatement. 


Title:  Transfer  of  Cargo  to  a  Container 
Station. 

Description:  The  container  station 
operator  may  file  an  application  for 
transfer  of  a  i  ontainer  intact  to  a 
container  station  which  is  moved  from 
the  place  of  unlading  or  from  a  bonded 
carrier  after  transportation  in-bond 
before  filing  of  the  entry  for  the  purpose 
of  breaking  bulk  and  redelivery. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents 
360. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occ:asion. 

Estimated  Total  Reporting  Burden: 
2.495  hours. 

OMB  Number:  1515-0203. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Reporting  Requirements  for 
Vessels.  Vehicles  and  lndi\  iduals 

Description: These  regulations  pertain 
to  the  arrival,  entry,  and  a.-parture 
reporting  requirements  applicable  to 
vessels,  vehicles,  and  indi\  iduals  and 
informs  the  public  regarding  appiii;able 
penalty,  .seizure,  and  forfeiture 
provisions  for  violating  these 
requirements 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Numtier  of  Respt    -ients: 
200.000 

Estimated  Burden  Hours  Per 
Respondent:  45  seconds. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
1,500  hours. 

Clearance  Officer:  J  Edgar  Nichols 
(202)  927-1426.  U.S.  Customs  Service. 
Printing  and  Records  Management 
Branch.  Room  6216.  1301  Constitution 
Avenue.  N.W.,  Washington.  DC  20229 

OMB  Reviewer:  Alexander  T  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
LoLs  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Do(    '■r-729  Filed  1-10-97:  8  45  ami 
BILUNG  CODE  4820-02-(> 


Submission  to  OMB  for  Review; 
Comment  Request 

Janii,ir\  7,  ms»h 

The  Department  of  Treasury  has 
submitted  the  following  public 
intorination  collwtion  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduc  tion  .\(:[  of  1995. 
Public  Uiw  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
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calling  the  Treasury  Bureau  Clearance 
Officer  li.sfed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  142.T  New  York 
Avenue.  NW..  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-0666. 

Form  Number:  IRS  Form  67.T. 
Type  of  Review  Extension. 
Title:  Statement  for  Claiming  Benefits 
Provided  by  Section  111  of  the  Internal 
Revenue  Code. 

Description:  Form  67;^  is  i:otnpleted 
by  a  citizen  of  the  United  States  and  is 
furnished  to  his  or  her  employer  in 
order  to  exclude  from  income  tax 
withholding  all  or  part  of  the  wages 
paid  the  citizen  for  services  performed 
outside  the  United  States. 

Respondents.  Individuals  or 
households. 

Estunated  Number  o!  Respondents: 
50,000 

Estimated  Burden  Hours  Per 
Respondent:  ,30  minutes. 

Frequency  nt  Response:  On  occasion. 

Estmiated  Total  Reporting  Burden: 
25.000  hours. 

OMB  Number   1545-1029. 

Form  Number:  IRS  Form  8693. 

Type  of  Review:  Extension. 

Title  Low-Income  Housing  Credit 
Disposition  Bond 

Description:  Low-inconie  Housing 
(Tedit  Disposition  Bond,  is  needed  per 
Internal  Revenue  i;ode  (IRC)  section 
42(j)(6)  to  post  bond  and  waive  the 
retapture  retjuirement  under  section 
42(j)  for  certain  dispositions  of  a 
building  on  which  the  low-income 
housing  credit  was  claimed   Internal 
Revenue  regulations  section  301.7101-1 
requires  that  the  posting  of  a  bond  must 
be  done  on  the  appropriate  forms  as 
determined  bv  the  Internal  Revenue 
Service. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeeper'^    1.000 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeeper. 

Re(  ordkeeping — 11  minutes 

Learning  about  the  law  or  the  form — 
14  minutes 

Preparing,  copying,  assembling  and 
sending  the  form  to  the  IRS — 40  minutes 

Frequency  of  Resf>'<i:-<"  ( )n  occasion. 

Estimated  Total  Repnrtaig, 
Rf'cordkeeping  Burden:  1,120  hours. 

OMB  Number  1545-1041. 

Regulation  Project  Number:  PS-102- 
86  Final. 

Type  of  Review  Extension. 


T/f/e:  Cooperative  Housing 
Corporations. 

Description:  This  regulation  provides 
an  elective  alternative  to  the 
proportionate  share  rule  for  allocating 
interest  and  taxes  to  the  tenant- 
stockholders  of  cooperative  housing 
corporations. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Burden  Hours  Per 
Respondent:  15  n^.inutes. 

Frequency  of  Response:  Other  (one- 
time election). 

Estimated  Total  Reporting  Burden: 
625  hours. 

OMB  Number:  1545-1353. 

Regulation  Project  Number:  FI-189- 
84  Final. 

Type  of  Review:  Extension. 

T;f/e;  Debt  Instruments  with  Original 
Issue  Discount;  Imputed  Interest  on 
Deferred  Payment  Sales  or  Exchanges  of 
Property. 

Description:  These  regulations 
provide  definitions,  reporting 
requirements,  elections,  and  general 
rules  relating  to  the  tax  treatment  of 
debt  instruments  with  original  issue 
discount  and  the  imputation  oL  and 
accounting  for,  interest  on  cert  an  sales 
or  exchanges  of  property. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 
Farms,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
525,000. 

Estimated  Burden  Hours  Per 
Respondent:  21  minutes. 

Frequency  of  Response:  Other  (per 
issuance  of  debt  instrument  with 
original  issue  discount). 

Estimated  Total  Reporting  Burden: 
185,500  hours. 

OMB  Number:  1545-1369. 

Form  Number:  IRS  Form  9514. 

Type  of  Review:  Extension. 

Title:  Supervisor  Assessment — SES 
Candidate  Development  Program. 

Description:  The  data  <:ollected  from 
this  form  is  used  by  the  executive 
panels  responsible  for  screening  internal 
and  external  applic:ants  for  the  SES 
Candidate  Development  Program. 

Respondents:  Individuals  or 
households,  Federal  Government. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Burden  Hours  Per 
Respondent:  5  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,500  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 


Room  5571.  1111  Constitution  Avenue, 
NW.  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Flxecutive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  97-730  Filed  1-10-97;  8;45  ami 

BILLING  CODE  4830-01 -P 


Fiscal  Service 

Judgment  Fund 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Financial  Management 
Service  (FMS)  is  announcing  the 
transfer  of  the  Judgment  Fund  function 
from  the  General  Accounting  Office  to 
the  FMS  and  the  address  to  request 
certifications  for  payments  from 
Judgment  Fund  accounts. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

addit  onal  information,  c:ontact  the 
Judgment  Fund  Branch,  room  6D33, 
3700  East-West  Hwy,,  Hyatt.sville.  MD 
20782; (202)  874-6664.  " 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  211  of  Pub.  L.  104-53,  the 
Legislative  Branch  Appropriations  Act 
of  1996  (109  Stat.  535),  certain  i;laims- 
related  functions  of  the  Comptroller 
General,  inc:luding  the  Judgment  Fund, 
were  transferred  to  the  Fixecutive 
Branch.  Effective  June  30.  1996,  the 
Secretary  of  the  Treasury  has  been 
delegated  responsibility  for  performing 
the  Judgment  Fund  function. 

Consequently,  all  requests  for 
certifications  tor  payments  from  the 
ludgment  Fund  accounts  should  be  .sent 
to  the  ludgment  Fund  Branch,  room 
fiD33.  3700  East-West  Hwy..  Hyattsville, 
MD  20782.  Sending  such  a  request  to 
the  General  Accounting  Office  may 
result  in  delay  of  payment,  or  lack  of 
payment.  Additional  procedures  for 
obtaining  certifications  for  payments 
from  Judgment  Fund  accounts  may  be 
found  in  I  TFM  6-3100.  obtainable  from 
the  address  above. 

Dated:  laniuirv  7,  1997. 
Diane  E.  Clark. 

.■\iisistnnt  dnmmissinner.  Financial 

Injornintinn. 

jFK  D(X,.  97-7:t2  Filp(i  1-10-97;  8:45  Hliij 
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Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  97-6 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduc:e  paperworlc  and  respondent 
burden,  invites  the  general  pubHc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  199.5. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
97-6,  Savings  Incentive  Match  Plan  for 
Emplovees  of  Small  Employers  (SIMPLE 
Plan). 

DATES:  Written  comments  should  be 
received  on  or  before  March  14,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20.c:.-i. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  cf  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202) 622-3945,  Internal  Revenue 
Service.  Room  5569,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Savings  Incentive  Match  Plan 
for  Employees  of  Small  Employers 
(SIMPLE  Plan). 

0MB  Number:  1545-1502. 

Notice  Number:  Notice  97-6. 

Abstract:  This  notice  provides 
guidance  for  employers  and  trustees 
regarding  how  they  can  comply  with  the 
requirements  of  Internal  Revenue  Code 
section  408(p)  in  establishing  and 
maintaining  a  SIMPLE  Plan,  including 
information  regarding  the  notification 
and  reporting  requirements  under  Code 
section  408. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
300,000. 

Estimated  Time  Per  Respondent:  2 
hours.  34  minutes. 

Estimated  Total  Annual  Burden 
Hours:  769,000. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Cenerally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility* 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collefiion  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  )anuary  8.  1997 
Garrick  R.  Shear, 

IBS  Reports  Clearance  Officer 

IFK  Dot.  97-772  Filed  1-10-97.  8:45  am] 

BILUNG  CODE  4S3O-01-U 


[INTL-656-87] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 


existing  final  regulation,  INTL-656-87 
(TD  8701),  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies  (<5^  1.1291-9(d)  and  1,1291- 
10(d)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  14.  1997  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  diret;ted  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service.  Room  5569.  Ill  1  Constitution 
.Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies. 

OMB  Number:  1545-1507. 

Regulation  Project  Number:  INTL- 
656-87. 

Abstract:  The  reporting  requirements 
affect  United  States  persons  that  are 
diret.t  and  indirect  shareholders  of 
passive  foreign  investment  companies 
(PFICs).  The  requirements  enable  the 
Internal  Revenue  Service  to  identify 
PFICs.  United  States  shareholders,  and 
tran.sactions  subject  to  PFIC  taxation 
and  \erify  income  inclusions,  excess 
distributions,  and  deferred  tax  amounts. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organization*;,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
131.250. 

Estimated  Time  Per  Respondent:  46 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  100.000 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  condud  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  (:ollec:tion  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  re<.ords  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  bv  26 
U.S.C.  6103. 
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Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  |anuar>-  8,  1997 
Garrick  R.  Shear. 

IFS  Reports  Clearance  Officer 

|FR  Doc  97-773  Filed  1-10-97.;  8:45  am) 

BILUNG  COOe  4830-01 -U 


Proposed  Collection;  Comment 
Request  for  Confirmation  Letter 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  .A.ct  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentlv.  the  IRS  is 
soliciting  comments  concerning  a 
Confirmation  Letter 
DATES:  Written  comments  should  be 
received  on  or  before  March  14.  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  nil  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
.Service,  room  5569.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

T/f/e.  Confirmation  Letter. 


OMB  Number:  1545-1521. 

Abstract:  It  is  necessary  that  the 
confirmation  letter  be  issued  during  the 
testing  phase  of  the  program  for 
contracting  out  collection  activities  so 
anv  problems  associated  with  the 
contrading  out  process  can  be  quickly 
identified.  In  addition,  this  information 
will  be  used  to  determine  the  accuracy 
of  Internal  Revenue  Service  and  private 
vendors"  records  with  regard  to  taxes 
due  and  payments  submitted. 

Current  Actions:  There  are  no  changes 
being  made  to  the  confirmation  letter  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms.  Federal  Government,  and  state, 
local  or  tribal  government. 

Estimated  Number  of  Respondents: 
225. 

Estimated  Time  Per  Respondent:  15 
njinutes. 

Estimated  Total  Annual  Burden 
Hours:  56. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retunr:  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary-  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  January  8,  1997. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer 

IFR  Doc.  97-774  Filed  1-10-97:  8:45  ami 

BILLING  COOE  4830-01-U 


Proposed  Collection;  Comment 
Request  for  Notice  97-12 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
97-12,  Electing  Small  Business  Trusts. 
DATES:  Written  comments  should  be 
received  on  or  before  March  14,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitutior^ 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Electing  Small  Business  Trusts, 

OMB  Number:  1545-1523. 

Notice  Number:  Notice  97-12. 

Abstract:  This  notice  provides  the 
time  and  manner  for  making  the 
Electing  Small  Business  Trust  election 
to  be  a  shareholder  of  an  S  corporation 
pursuant  to  Internal  Revenue  Code 
section  1361(e)(3). 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5,000, 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  5,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  infernal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  huu.tions  of  ttie  agency,  including 
whether  the  information  shall  have   • 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  wavs  to 
enhance  the  quality,  utility,  and  clarity 
o'the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  u.se 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  .services 
to  provide  information. 

Approved:  lanuarv  8.  1997. 
Garrick  R.  Shear, 
IRS  Reports  Clenrancp  Officer. 
IFR  Doc  97-775  Filed  l-lt)-97;  RA5  ami 

BILUNG  CODE  4830-01 -U 


Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  96-60 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  ':ontinuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-1,3  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  96-60,  Procedure 
for  fding  Forms  W-2  in  certain 
acquisitions. 

DATES:  Written  comments  should  be 
received  on  or  before  Man;h  14,  1997  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Re\eiiue 
Service,  room  5571.  1111  C^ionstitution 
Avenue  N\V..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  informatinn  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569.  1111  C;onstitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

r/(/p.  Procedure  for  filing  Forms  W- 
2  in  certain  acquisitions. 

OMB  Number:  1545-1510. 

Fipvenuc  Procedure  Nuiuher:  Revenue 
Procedure  96-60. 

Abstract:  The  information  is  required 
by  the  Internal  Revenue  Service  to  assist 
predecessor  and  successor  emplovers  in 
complying  with  the  reporting 
requirements  under  Internal  Revenue 
Qode  sections  6051  and  6011  for  Forms 
W-2  and  941. 

Current  .'^rf/on.s.- There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Bespnndents: 
553,500. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  110,700. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  e:ollection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  rec:ords  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accurat:v  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 


of  the  information  to  he  i  ollected;  (dl 
ways  to  iiniiinuze  the  burden  ol  the 
collection  of  inlormalicjn  on 
respondents,  including  through  the  use 
ot  automated  <:ollection  technicjues  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  (.apital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purt  hose  of  services 
to  provide  information 

Approved:  January  8,  1997. 
Garrick  R.  Shear, 
IliS  Htpurts  Lk'urance  Officer. 
IFK  Dot..  97-776  Filed  1-10-97;  8:45  ami 

BILUNG  CODE  ««30-01-U 


Proposed  Collection;  Comment 
Request  for  Form  4255 

agency:  Internal  Revenue  Service  (IRS). 

Trensiirx . 

ACTION:  Notice  and  request  tor 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agenf:ies  to  take  this 
o[)portunit\  to  comment  on  proposed 
and/or  (.ontinuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  US C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  c:oncerning  Form 
4255.  Recapture  of  Investment  Credit 
DATES:  Written  (  omments  should  be 
received  on  or  before  March  14.  1197  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  ail  written  comments 
to  Garrick  R  Shear.  Internal  Re\enue 
Service,  room  5571,  1111  Constitution 
Avenue  INW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  tor  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R  Brinson. 
(202) 622-3869,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW  .  Washington.  IX:  20224. 
SUPPLEMENTARY  INFORMATION: 

Title.  Recapture  of  Investment  Credit 

OMB  Number:  1545-0166 

Form  Number  Form  4255 

Abstract:  Internal  Revenue  (^ode 
section  50(a)  requires  that  a  taxpa>er's 
income  tax  be  increased  b\  the 
investment  credit  recapture  tax  if  the 
taxpayer  disposes  of  investment  credit 
property  before  the  (.lose  of  the 
recapture  period  used  in  figuring  the 
original  investment  credit.  Form  4255 
provides  for  the  compulation  of  the 
recapture  tax 

Current  Actions  There  are  no  c:hanges 
being  made  to  the  form  at  this  time. 
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Type  of  Review.  Extension  of  a 

t:urrently  approved  cQlle<:tioii 

Affected  Public:  fhisint'ss  iir  other  for- 
profit  organizations,  individuals,  and 
farms. 

Estlinnted  Siiinber  of  Hespondents: 
80,000. 

Estimated  Time  Per  Respondent:  1 2 
hr.,  ,5,3  min. 

Est i mated  Total  Annual  Burden 
Hours:  1,031,200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
hv  this  notice: 

An  agency  may  not  (ondut  t  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  numher. 
Books  or  recortls  relating  to  a  collec:tion 
of  information  iTuist  be  retained  as  long 
as  their  contents  mav  become  material 
in  the  administration  of  anv  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  2t>  U,S.C  fil03. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  be<:ome  a 
matter  of  public  rec  ord  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  ne(.essary  for  the  proper 
performan(  e  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
te<;hniques  or  other  forms  of  information 
te«:hnology;  and  (e)  estimates  of  capital 
or  start-up  c:osts  aiul  costs  of  o[)eration, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Approved:  D«:finlMT  tO,  UI'Hi 
Garrick  R.  Shear, 
ins  Reports  clearance  Officer. 
(FK  Doc.  97-778  Filed  1-10-97;  8:45  am) 

BILUNG  CODE  4S3e-01-U 


Proposed  Collection;  Comment 
Request  for  Form  1120X 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Notice  and  request  for 

comments. 

SUMMARY:  ThM  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respotident 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  {44  U.S.C. 
3.506(c)(2)(A)),  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
lt20X,  Amended  U,S.  Corporation 
Income  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  March  14,  1997  to 
he  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  (Constitution 
Avenue  NW  ,  Washington,  DC  20^24. 
FOR  FURTHER  INFORMATION  COHTACT. 
Requests  tor  additional  information  or 
copies  of  the  form  and  instructions 
should  be  dire{:ted  to  Martha  R.  Brinson, 
(202)  622  3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

7';f/t.'.  Amended  U.S.  Corporation 
Income  Tax  Return. 

OMB  Number  1545  0132. 

Form  Number.  11 20X. 

Abstract:  Domestic  corporations  use 
Form  1120X  to  correct  a  previously  filed 
Form  1120  or  Form  1120  A.  The  data  is 
used  to  determine  if  the  correct  tax 
liability  has  been  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  (ollection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
67,302. 

Estimated  Time  Per  Respondent:  17 
hr.,  7  min. 

Estimated  Total  Annual  Burden 
Hours.  1,151,537. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  c:onfidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 


approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Approved:  December  30,  1996. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

IFR  Dot.  97-779  Filed  1-10-97,  8:4.=^  am] 

BILUNG  CODE  4A30-01-U 


Proposed  Collection;  Comment 
Request  for  Form  706-CE 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
706-CE,  Certificate  of  Payment  of 
Foreign  Death  Tax. 
DATES:  Written  comments  should  be 
received  on  or  before  March  14,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Seivice,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  2U224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certificate  of  Payment  of 
Foreign  Death  Tax. 

OMB  Number:  1545-0260. 
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Form  Number:  706-CE. 

Abstract:  Form  706-CE  is  used  by  the 
executors  of  estates  to  certify  that 
foreign  death  taxes  have  been  paid  so 
that  the  estate  may  claim  the  foreign 
death  tax  credit  allowed  by  Internal 
Revenue  Code  section  2014.  The 
information  is  used  by  IRS  to  verify  that 
the  proper  credit  has  been  claimed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
2.250. 

Estimated  Time  Per  Respondent:  1  hr.. 
43  min. 

Estimated  Total  Annual  Burden 
Hours:  3,848. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
ot  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  tlie 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Approved:  December  2!).  199h 
Garrick  R.  Shear. 

IRS  Fleports  Clearance  Officer. 

|FR  Doc.  97-780  Filed  1-10-97;  8:45  ami 

BILUNG  CODE  483(M>1-U 


Proposed  Collection;  Comment 
Request  for  Form  4029 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork,  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  199,5, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4029,  Application  for  Exemption  From 
Social  Security  and  Medicare  Taxes  and 
Waiver  of  Benefits. 
DATES:  Written  comments  should  be 
received  on  or  before  March  14,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Exemption 
From  Social  Security  and  Medicare 
Taxes  and  Waiver  of  Benefits. 

OMB  Number:  1545-0064. 

Form  Number:  Form  4029. 

Abstract:  Form  4029  is  used  bv 
members  of  recognized  religious  groups 
to  apply  for  exemption  from  social 
security  and  Medicare  taxes  under 
Internal  Revenue  Code  se{:tions  1402(g) 
and  3127.  The  information  is  used  to 
approve  or  deny  exemption  from  social 
security  and  Medicare  taxes. 

Current  Actions:  There  arc  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3.754. 

Estimated  Time  Per  Respondent  1  hr., 
3  min. 

Estimated  Total  Annual  Burden 
Hours:  3.942. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  requirt^d  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  Jong 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law  Crenerally.  fax  returns  and 
tax  return  information  are  confidential, 
as  required  bv  26  I'.S.C  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 

this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record  Comments  are 
invited  on   (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purt;hase  of  services 
to  provide  information 

.■\pprovwt  Dp(.emt)er  23   1996, 
Garrick  R.  Shear. 

IFS  Reports  ('itxirance  Officer 

|FK  Do(    97-781  Filed  1-10-97.  8:45  am! 

BILUNG  CODE  4830-01 -U 


Proposed  Collection;  Comment 
Request  for  Form  8709 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments, 

SUMMARY:  The  Department  of  the 
Treasui"k',  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  (  omment  on  proposed 
and/or  continuing  information 
collettions,  as  required  hy  the 
Paperwork  Reduction  Act  of  1995, 
Public;  l^w  104-13  (44  U.S,C. 
3506(i;)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8709.  Exemption  From  Withholding  on 
Investment  Income  of  Foreign 
Governments  and  International 
Organizations 

DATES:  Written  comments  should  be 
received  on  or  before  March  14,  1997  to 
be  assured  of  consideration. 
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ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC;  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R,  Brinson, 
(202) 622-3869.  Internal  Revenue 
Service,  room  5571.  1111  tbnstitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION; 

T/f/e.  Exemption  From  Withholding 
on  Investment  Income  of  Foreign 
Governments  and  International 
Organizations. 

0MB  Number:  1545-1053. 

Form  Number:  Form  8709 

Abstract:  This  form  is  used  by  foreign 
governments  and  international 
organizations,  with  certain  fvpes  of 
investments  in  the  United  States,  to  file 
with  withholding  agents  to  obtain 
exemption  from  withholding  under 
Internal  Revenue  Code  section  892.  The 
withholding  agent  uses  the  information 
to  determine  the  appropriate 
withholding,  if  any. 

Current  Actinns  There  are  no  changes 
being  made  to  the  form  ,it  this  time. 

Type  offlev/pH   Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
30.000 

Estimated  Time  Per  Respondent:  1  hr., 
25  min. 

Estimated  Total  Annual  Burden 
Hours.  42.300 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  mav  not  c:onduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  colle<  tion 
of  information  must  be  retained  as  long 
as  their  contents  may  t)ecome  mSterial 
in  the  administration  of  anv  internal 
revenue  law  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  2fi  U.S.C.  6103. 

Request  for  Commenls 

Comments  submitted  in  response  to 
this  notic:e  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  C(Hnnu'nts  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fnnttions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  colle<;tion  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  23,  1996. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  97-782  Filed  1-10-97;  8:4,5  ami 

BILUNG  CODE  4a30-01-U  < 


Proposed  Collection;  Comment 
Request  for  Form  5310-A 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5310-A,  Notice  of  Plan  Merger  or 
Consolidation.  Spinoff,  or  Transfer  of 
Plan  As,sets  or  Liabilities;  Notice  of 
Qualified  Separate  Lines  of  Business. 
DATES:  Written  comments  should  be 
received  on  or  before  March  14.  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571 .  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Notice  ot  Plan  Merger  or 
Consolidation,  Spinoff,  (jr  Transfer  of 
Plan  Assets  or  Liabilities;  Notice  of 
Qualified  Separate  Lines  of  Business 

OMB  Number:  1545-1225 

Form  Number:  5310-A. 

Abstract:  Internal  Revenue  Code 
section  6058(b)  requires  plan 
administrators  to  notify  IRS  of  any  plan 


mergers,  consolidations,  spinoffs,  or 
transfers  of  plan  assets  or  liabilities  to 
another  plan.  Code  section  414(r) 
requires  employers  to  notify  IRS  of 
separate  lines  of  business  for  their 
deferred  compensation  plans.  Form 
5310-A  is  used  to  make  these 
notifications. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
15,000. 

Estimated  Time  Per  Respondent:  9 
hrs.,  5  min. 

Estimated  Total  Annual  Burden 
Hours:  136,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  be<:ome  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  fax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  u.se  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approvfid:  January  6.  1997. 
Garrick  R,  Shear. 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  97-78.3  Filed  1-10-97;  8:45  ami 

BILUNG  CODE  4830-01-U 
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Proposed  Collection;  Comment 
Request  for  Forms  5310  and  6088 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  Vi.SC. 
3,506(c)(2)(A)),  Currently,  the  IRS  is 
soliciting  comments  conc;erning  Form 
5310,  Application  for  Determination 
Upon  Termination,  and  Form  6088, 
Distributable  Benefits  from  Employee 
Pension  Benefit  Plans. 
DATES:  Written  comments  should  be 
received  on  or  before  March  14,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Form  5310.  Application  for 
Determination  Upon  Termination,  and 
Form  6088.  Distributable  Benefits  from 
Employee  Pension  Benefit  Plans. 

OMB  Number:  1545-0202, 

Form  Number:  Forms  5310  and  6088. 

Abstrnct:  Employers  who  have 
qualified  deferred  compensation  plans 
can  take  an  income  tax  deduction  for 
contributions  to  their  plans.  Form  5310 
is  used  to  request  an  IRS  determination 
letter  about  the  plan's  qualification 
status  (qualified  or  non-qualified)  under 
Internal  Revenue  Code  section  401(a). 
Form  6088  is  used  to  show  the  amounts 
of  distributable  benefits  to  participants 
in  the  plan. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations 

Estimated  Number  of  Respondents: 
30.000. 

Estimated  Time  Per  Respondent:  34 
hr..  35  min. 

Estimated  Total  Annual  Burden 
Hours;  1,037,700. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  i:ollection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  (.oniments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  (jf  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collet:ted;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  (anuary  6.  1997 
Garrick  R.  Shear. 

ins  Reports  Clearance  Officer. 

|FR  Doc.  97-784  Filed  1-10-97;  8:45  ami 

BtLUNG  CODE  4830-01-U 

[Project  no.  TIRNO-97-R-00018] 

Proposed  Establishment  of  a  Federally 
Funded  Research  and  Development 
Center 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Internal  Revenue  Service 
(IRS)  intends  to  sponsor  a  Federally 
Funded  Research  and  Development 
Center  (FFRDC)  to  provide  system 
engineering  and  technical  assistance 
along  with  strategic  advice  and 
guidance.  Al.so  required  will  be 
technical  management  capabilities  to 
facilitate  the  operation  and 
modernization  of  Tax  Systems  The 
FFRDC  will  be  established  under  the 
authority  of  48  CFR  Subpart  35.017.  The 


FFRDC  shall  provide  technical  advice 
and  assistance  to  the  IRS  and'or  its 
contractors  in  the  areas  of  program. and 
project  management.  This  will  consist  of 
expert  advice/guidance  focused  on 
increasing  the  effectiveness  and 
efficiency  of  strateijic  information 
management  and  technical  activities 
The  FFRDC  will  be  available  for  IRS's 
t'hief  Information  Officer  (CI(3)  or  the 
CIO's  designees  or  Department  of  the 
Treasury  executive  support.  Examples 
of  this  support  may  include,  but  are  not 
limited  to  the  following: — Information 
Systems  (IS)  input  to  business  case 
development — Business  Process 
.Analysis — IS  management  and  oversight 
of  IRS  contractors — Evaluation  of  IRS 
contractors'  performance  and 
development  of  performance 
measures — I3evelopment  of 
recommendations  regarding  a  prime 
integration  contractor — Evaluation  of 
IRS  effectiveness — Ad  hoc  technical 
advice — Acquisition  Support  as 
neccessary.  This  procurement  will  not 
involve  a  request  for  proposals 
However,  expressions  of  interest  and 
qualification  or  capability  statements 
should  be  submitted  by  interested 
entities  who  are  capable  of  fulfilling  this 
requirtnnent.  The  qualification  or 
capabilit)  statements  received  will  be 
used  to  select  potentially  qualified 
entities,  which  may  at  a  later  date  be 
requested  to  submit  additional 
information  andor  pro\ide  an  oral 
presentation  as  part  of  a  final  selection. 
Please  submit  comments  on  this  action 
no  later  than  (anuary  28.  1997  This  is 
the  first  of  three  announcements  issued 
under  the  authority  of  48  C.\R  5  205  (b). 
DATES:  The  IRS  will  appreciate  re<:ei\  ing 
qualifit;ation  or  capabilit\  statements  at 
your  earliest  convenience.  howe\er,  this 
information  must  be  received  within  15 
days  after  the  third  (3rd)  publication  of 
this  announcement  to  be  considered 
ADDRESSES:  Responses  to  this  notice 
must  be  mailed  to  the  Internal  Revenue 
Service.  .\/C  Procurement,  Office  of  End 
Users  Systems  Brant  h.  6009  Oxon  Hill 
Road,  Oxon  Hill,  .MD  20745  7lh  floor/ 
Constellation  Building  M:P:I:E 
SUPPLEMENTARY  INFORMATION:  Upon 
request,  a  c:op\  of  a  scope  of  work  for 
the  intended  FFRDC'  will  be  mailed  to 
any  interested  party  or  interested  parties 
can  download  the  information  from  the 
IRS  Procurement  Bulletin  Board  System 
(PBBS).  Please  follow  these  instructions 
to  access  the  PBBS,  dial  the  following 
number  (202)  799-0943   Your  system 
must  be  .set  at  the  following  defaults: 
Baud  Rate  of  9600.  No  Parity.  8  Data 
Bits,  1  Stop  Bit.  The  system  will  prompt 
you  for  your  name,  business  name  and 
address,  the  kind  of  system  you  are 
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using,  user  ID  and  a  password  of  \  our 
choice.  At  the  Main  System  Menu  the 
following  will  appear  "Make  vour 
selection  (T.F.E,  etc...,):"  Type  '  L  '  and 
press  the  <ENTER>  Key  Type    S"  to 
select  a  library  and  press  the  <EN'Tf:R> 
Key.  Type  "RFP"  and  press  the 
<ENTER>  Key.  Type  "F"  and  press  the 
<Enter>  Key  to  list  files.  Press  the 
<ENTER>  Key  to  yievv  the  list  of  files. 
Type  "C"  to  view  the  file  list.  Download 
the  file  -FFRDCDOC'    The  system 
operates  24  hours  a  day  "  days  a  week- 
Send  a  written  request,  for  a  (:op\  of  tht' 
statement  of  work,  to  the  contracting 
officer  at  the  address  spet.ified  abov  e. 
N'o  oral  communication  will  be 
accepted.  Qualification  or  Capability 
Statement,  should  be  submitted  in 
written  form  to  the  Contracting  Offii  er 
at  the  address  specified  aboye 
Responses  to  this  notice  should  make 
reference  to  Project  no  TIRNO-Q'-R- 
00018. 

lames  A.  Williams. 
Acting.  Assistant  Commissinnpr 
IProcuirmenti 

IFR  DtK   97-7^-  Filed  1-1(>-  4"    8  4,')  ami 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  160  and  161 


[Docket  No.  96-075-1) 

Accredited  Veterinarians;  Optional 
Digital  Signature 


Cnrrertinn 
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Proposed  rule  document  97- 
beginning  on  page  597  was 
inadvertently  published  in  the  Rules 
and  Regulations  section  of  the  issue  of 
Monday,  [anuary  6.  1997.  It  should  have 
appeared  in  the  Proposed  Rules  section. 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  216 
[DFARS  Case  96-D327] 

Defense  Federal  Acquisition 
Regulation  Supplement;  MILCON- 
Environmental  Restoration 

Correction 

In  rule  document  97-.381  appearing 
on  page  10,58  in  the  issue  of  Wednesdav. 
January  8.  1997  make  the  following 
correction; 


§216.306    [Corrected] 

In  the  third  column,  in 
«?216.306(c)(ii)(B)(2),  in  th.-  second 
"that"  should  be  inserted  after 
"contracts". 


ine 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  26140;  Amendment  No.  2&-88] 

RIN  2120-AC43 

Type  and  Number  of  Passenger 
Emergency  Exits  Required  in 
Transport  Category  Airplanes 

Correction 

In  rule  document  96-28650. 
beginning  on  page  57946,  in  the  issue  of 


Federal  Register 

Voi     fi2,   \(i     R 

Mondri\,  laiuiarv    13.   iyM7 


Friday.  November  8.  1996,  maike  the 
following  corrections: 

§  25.807    [Corrected] 

1   On  page  57957.  in  the  second 
column,  in  «»  25.B07(f)(2),  in  the  second 
line,  "the  airplane  do  not"  should  read 
"the  airplane  does  not 

2.  On  tlie  same  page,  in  the  same 
column.  \n  ^  25,807(0(3),  in  the  secund 
iine.  "airplanes"  should  read 
"airplane". 

3  On  the  same  page,  in  the  third 
column,  in  *?  25  807(g)(7].  in  the  fifti; 
line,  "m"  should  read  "is" 

4  On  the  same  page,  in  the  thini 
column,  in  *>  25, 807(g)(9),  in  ttie  iirs! 
line,  "of"  should  read  "or". 

§25.810    [Corrected] 

5  On  page  57958.  in  the  second 

(  oiumn.  in  <!  25.81()(d)(3l.  in  the  fourth 
line,  "tou"  should  read  "two" 

BILUNG  CODE  1505-01-0 
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Department  of  the 
Interior 


Office  of  the  Secretary 


43  CFR  Part  10 

Native  American  Graves  Protection  and 
Repatriation  Act;  Interim  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

43  CFR  Part  10 

RIN1024-AC48 

Native  American  Graves  Protection 
and  Repatriation  Act  Regulations- 
Civil  Penalties 

agency:  {Department  of  the  Interior. 
ACTION:  Interim  rule. 


summary:  This  interim  rule  relates  to 
one  section  of  regulations  implementing 
the  Native  American  Graves  Protection 
and  Repatriation  Act  of  19«0  Cthe 
Act").  This  section  outlines  procedures 
for  assessing  civil  penalties  upon 
museums  that  fail  to  comply  with 
applicable  provisions  of  the  Act. 
Comments  on  this  rule  are  requested. 
DATES:  Effective  Date:  This  interim  rule 
becomes  effective  on  February  12.  1997. 
This  interim  rule  will  remain  in  effect 
until  final  regulations  are  adopted 
through  general  notice  and  comment 
rulemaking.  However,  written 
comments  on  this  interim  rule  are 
solicited  from  Indian  tribes.  Native 
Hawaiian  organizations,  museums. 
Federal  agencies  and  meintiers  of  the 
public.  Comments  will  he  taken  into 
account  in  developing  a  final  rule.  The 
{Departmental  Consulting  Archeologist 
will  accept  written  comments  until 
.^pril  14,  1997, 

ADDRESSES:  Comments  (2  copies)  should 
be  addressed  to;  Departmental 
Consulting  Archeologist.  .Archeology 
and  Flthnography  Program.  National 
Park  Service.  Docket  No.  1024-AC48. 
Box  37127,  Washington.  D.C.  20013- 
7127,  or  hand  deliver  comments  to  room 
210.  HOO  North  Capital  Street. 
Washington.  D.C;.  20001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Francis  P.  McManamon.  Departmental 
Consulting  Archeologist,  Archeology 
and  Fithnography  Program.  National 
Park  Servu.e.  Hox  37127,  Washington, 
IX:  2noi;}-7127.  Telephone:  202-343- 
4101    Fax:  202-S23-n47 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  16,  1990,  President 
George  Bush  signed  the  .Act  into  law. 
The  ,-\ct  addresses  the  rights  of  lineal 
dest;endants,  Indian  Tribes,  and  Native 
Hawaiian  organizations  to  certain 
Native  American  human  remains, 
funerary  objects,  siicreci  objecrts.  and 
objects  of  cultural  patrimony  with 
which  they  are  affiliated  Section  13  of 
the  .Act  requires  the  Set  retnry  of  the 
Interior  to  promulgate  regulations  to 


carry  out  provisions  of  the  Aci.  Final 
regulations  implementing  the  Act  were 
published  in  the  Federal  Register  on 
December  4,  1995  (60  FK  621.58).  The 
final  regulations  had  five  sections 
reserved  for  later  publication.  This 
interim  rule  includes  one  section  that 
was  reserved  in  the  final  regulations. 
Section  10.12  develops  procedures  for 
assessing  civil  penalties  upon  museums 
that  fail  to  comply  with  provisions  of 
the  Act,  This  section  does  not  apply  to 
Federal  agencies.  However,  Federal 
agencies  are  subject  to  enforcement 
actions  by  aggrieved  parties  under 
section  15  of  the  Act. 

Section-by-Section  Analysis 

Section  10.12 

Section  9  of  the  Act  authorizes  the 
Secretary  of  the  Interior  to  a,ssess  a  civil 
penalty  against  any  museum  that  fails  to 
comply  with  the  requirements  of  this 
Act,  This  section  defines  procedures  for 
assessing  those  civil  penalties, 

A  "museum"  is  defined  at  43  CFR 
10,2  (a)(3)  as  any  institution  or  State  or 
local  government  agency  (including  any 
institution  of  higher  learning)  that 
receives  Federal  funds  and  possesses  or 
has  control  over  Native  American 
human  remains,  funerary  objects,  sacred 
objects,  or  objects  of  cultural  patrimony 
as  defined  in  43  CFR  10,2  (d).  The 
phrase  "receives  Federal  funds"  is 
defined  at  43  CFR  10.2  (a)(3)(iii)  to 
mean  the  receipt  of  funds  by  a  museum 
after  November  16,  1990,  from  a  Federal 
agency  through  any  grant,  loan,  contract 
(other  than  a  procurement  contract),  or 
other  arrangement  by  which  a  Federal 
agency  makes  or  made  available  to  a 
museum  assistance  in  the  form  of  hinds. 
Federal  funds  provided  for  any  purpo,se 
that  are  received  by  a  larger  entity  of 
which  the  museum  is  a  part  are 
considered  Federal  funds  for  the 
purposes  of  these  regulations.  For 
example,  if  a  museum  is  part  of  a  state 
or  local  government  or  private 
university,  and  the  state  or  local 
government  or  private  university 
received  Federal  funds  for  any  purpose, 
the  museum  is  considered  to  receive 
Federal  funds  for  purpose  of  these 
regulations.  Although  Federal  agencies 
are  not  considered  "museums  '  for 
purposes  of  civil  penalties  under  this 
section,  civil  actions  may  be  taken 
against  Federal  agencies  to  compel 
compliance  with  the  Act  in  the  United 
States  District  Courts  under  se<  tion  15 
of  the  Act. 

Section  9(b)  of  the  Act  identifies  some 
of  the  criteria  to  be  used  by  the 
Secretary  in  determining  the  amount  of 
the  civil  penalty  to  be  a.ssessed  The 
Secretary  has  consulted  the  Native 


American  Graves  Protection  and 
Repatriation  Review  Committee  which 
has  recommended  that  the  Secretary  use 
a  two  stage  approach  to  implementing 
these  criteria.  They  recommend  an 
initial  assessment  based  upon  the  sum 
of  three  factors:  (1)  an  amount  equal  to 
.25%  of  the  museum's  annual  budget,  or 
$5,000,  whichever  is  less;  (2)  damages 
suffered  by  any  aggrieved  party  or 
parties,  including,  but  not  limited  to. 
the  costs  of  attorney  and  expert  witness 
fees,  investigations,  and  administrative 
expenses  incurred  by  the  aggrieved 
parties  to  compel  compliance  with  the 
Act;  and  (3)  the  importance  of  the 
human  remains,  funerary  objects,  sacred 
object,  or  object  of  cultural  patrimony  to 
performing  traditional  practices  by  the 
aggrieved  party  or  parties.  The  review 
committee  recognizes  that  this  initial 
assessment,  and  in  particular  that 
portion  ba.sed  upon  the  museum's 
annual  budget,  might  be  considered 
overly  modest  by  some,  but  emphasizes 
that  civil  penalties  should  be  used  to 
ensure  compliance  instead  of  simply 
imposing  large  penalty  amounts.  The 
review  committee  considers  .25%  of  the 
museum's  annual  budget,  or  $5,000, 
whichever  is  less,  an  amount  sufficient 
to  compel  compliance  without  inflicting 
undue  damage,  particularly  on  small 
institutions.  We  believe  that  a  monetary 
standard  is  useful  as  it  will  lessen  the 
need  to  make  more  difficult  assessment 
determinations  based  on  archeological, 
historical,  and  commercial  value.  As  the 
law  allows  for  establishment  of  civil 
penalties  based  on  other  factors  as  the 
Secretary  considers  appropriate,  this 
formula  will  further  the  goals  of  the 
legislation.  We  have  therefore  adopted 
it.  The  review  committee  also 
recommended  assessment  of  a 
subsequent  penalty  amount  of  $100  per 
day  after  the  date  of  the  final 
administrative  decision  that  the 
museum  continues  not  to  comply  with 
the  Act.  We  have  also  adopted  this 
recommendation.  In  addition  to  the 
above  factors,  the  commercial  value  of 
any  human  remains,  funerary  object, 
sacred  object,  or  object  of  cultural 
patrimony  may  be  assessed  on  any 
museum  that,  after  November  Ifi,  1990, 
sells  or  otherwise  transfers  such  object 
in  violation  of  the  Act,  The  review 
committee  also  recommends  that  the 
Secretarv  double  the  penalty  amount  for 
subsequent  failures  to  complv.  We  have 
included  the  number  of  violations  that 
have  occurred  as  a  criterion  in 
determining  the  penalty  amount.  The 
Secretary  gave  the  review  committee's 
recommendations  careful  consideration 
in  developing  the  procedures  outlined 
in  this  interim  rule. 
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The  administrative  procedures  for 
providing  notice,  holding  a  hearing, 
appealing  an  administrative  decision, 
and  issuing  a  final  administrative 
decision  are  patterned  after  the 
procedures  currently  used  in  assessing 
civih  penalties  under  the  Archaeological 
Resources  Protection  Act.  As  a  matter  of 
general  policy,  the  Secretary  does  not 
intend  to  institute  civil  penalty  actions 
under  this  section  for  violations  which 
occurred  before  the  effective  date  of 
these  regulations  if  the  museum  in 
question  made  a  good  faith  effort  to 
comply  with  the  basic  requirements  of 
the  Act. 

Administrative  Procedures  Act 

The  Secretary  of  the  Interior  has 
determined  under  5  U.S.C.  .5,53  (b)(B) 
and  318  DM  6.4  (B)(1)  that  it  is  not  in 
the  public  interest  to  delay  the  effective 
date  of  this  regulation  to  accommodate 
notice  and  comment  procedures.  There 
are  three  rea.sons  for  this  decision: 

(a)  The  requirements  that  the  Act 
places  upon  museums  as  outlined  in 
section  10.12  (b)(1)  of  these  regulations 
are  generally  known  and  were 
established  by  statute  in  1990  or  by 
regulation  in  1995: 

(b)  Section  9  of  the  Act  cli    .ly 
outlines  the  limits  of  the  Secretary's 
discretion  in  enforcing  provisions  of  the 
Act;  and 

(c)  The  administrative  procedures  for 
appealing  the  levy  of  a  penalty  as 
outlined  in  section  10.12  (e)  through  (1) 
closely  imitate  those  already  used  under 
the  Archaeological  Resources  Protection 
Act. 

The  civil  penalty  provisions  of  the 
Act  are  intended  to  assist  in  the 
protection  and  appropriate  repatriation 
of  Native  American  human  remains, 
funerary  objects,  sacred  objects,  and 
objects  of  cultural  patrimony  that  are  of 
extreme  importance  to  lineal 
descendants.  Indian  tribes  and  Native 
Hawaiian  organizations.  Loss  of  such 
items  causes  irreparable  injury  to  the 
lineal  descendants,  Indian  tribes,  and 
Native  Hawaiian  organizations  entitled 
to  their  repatriation  under  the  terms  of 
the  .^ct.  Delaying  implementation  of  the 
enforcement  procedures  of  this  section 
to  accommodate  notice  and  comment 
procedures  will  likely  result  in  further 
losses  or  in  an  inabilitv  to  remedy,  to 
the  extent  feasible,  los.ses  which  have 
already  occurred. 

Public  Participation 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 


interim  rule  to  the  address  noted  at  the 
beginning  of  this  rulemaking.  The 
National  Park  Service  will  review 
comments  and  consider  making  changes 
to  the  rule  based  upon  an  analysis  of  the 
comments. 

If  you  wish  the  National  Park  Service 
to  acknowledge  receipt  of  your 
comments  you  must  submit  with  those 
comments,  a  self-addressed,  stamped 
po<;tcard  that  includes  the  following 
statement:  "Comments  to  Docket  No 
1024-AC48,"  The  Departmental 
Consulting  Archeologist  will  date  stamp 
the  postcard  and  return  it  to  you  The 
Departmental  Consulting  Archeologist 
will  consider  comments  received  on  or 
before  April  14,  1997  before  taking 
action  on  a  final  rule  and  may  change 
the  interim  rule  contained  in  this  notice 
in  light  of  the  comments  received. 

Drafting  Information 

This  interim  nde  was  prepared  by  Dr. 
Francis  P.  McManamon  (Departmental 
Consulting  Archeologist,  National  Park 
Service),  Dr.  C.  Timothy  McKeown 
(NAGPRA  Team  Leader.  National  Park 
Service),  and  Lars  Hanslin  (Senior 
Attorney,  Office  of  the  Solicitor),  in 
consultation  with  the  Native  American 
Graves  Protection  and  Repatriation 
Review  Committee  as  directed  by 
sections  (c)(7)  of  the  Act. 

Paperwork  Reduction  Act 

This  interim  rule  does  not  contain 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995. 

Compliance  With  Other  Laws 

This  rule  was  reviewed  bv  the  Office 
of  Management  and  Budget  under 
Fxecutive  Order  IZBfjB.  The  Department 
of  the  Interior  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  nimiher 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  USC  601  et  seq).  The 
civil  penalties  are  expected  to  be 
as.ses.sed  on  only  a  very  small  number  of 
museums  that  have  failed  to  compiv 
with  the  Act.  Civil  penalty  amounts  will 
be  calculated  to  ensure  compliance  and 
not  as  retribution. 

The  National  Park  Ser\  ice  has 
determined  and  certifies  pursuant  to  the 
Unfunded  Mandates  Reform  Act.  2 
U.S.C.  1502  et  seq..  that  this  proposed 
rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local.  State,  or  tribal  governments  or 
private  entities. 

The  National  Park  Service  has 
determined  that  this  interim  rule  will 
not  have  a  significant  effect  on  the 
qualify  of  the  human  environment. 


health  and  safety  because  it  is  not 
expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it: 

(b)  Introduce  non-compatible  uses 
whi(.h  compromise  the  nature  and 
characteristics  ot  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
ur  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
interim  rule  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  .\c\ 
(NEPA)  by  Departmental  regulations  in 
516  DM  6  (49  FR  21438).  As  such, 
neither  an  Environmental  Assessment 
(EA)  nor  an  Environmental  Impact 
Statement  (EIS)  has  been  prepared 

List  of  Subjects  in  43  CFTl  Part  10 

Administrative  practice  and 
proi  edure.  Hawaiian  Natives.  Historic 
preservation.  Indians — Claims. 
Museums.  Reporting  and  record  keeping 
requirements. 

In  consideration  of  the  forgoing,  43 
CFR  Subpart  A  is  amended  as  follows: 

PART  10— NATIVE  AMERICAN 
GRAVES  PROTECTION  AND 
REPATRIATION  ACT  REGULATIONS 

1   The  authority  citation  for  Pari  10 
continues  to  read  as  follows: 

Autliority:  25  Ll.S.C  3001  et  seq 

2.  Part  10  is  amended  by  adding 
§  10.12  to  read  as  follows: 

§10.12    Civil  Penalties. 

(a)  The  Secretary's  authority  to  assess 
civil  penalties.  The  Secretary  is 
authorized  by  sef:tion  9  of  the  Act  to 
assess  civil  penalties  on  any  museum 
that  fails  to  comply  with  the 
requirements  of  the  Act.  As  used  in  this 
section,  "failure  to  compiv  with 
requirements  of  the  .^ct"  also  means 
failure  to  (.oniply  with  applicable 
portions  of  the  regulations  set  forth  m 
this  part.  As  used  in  this  section  "you"' 
refers  to  the  museum  or  the  museum 
official  designated  responsible  for 
matters  related  to  implementation  of  the 
Act. 

(b)  Definition  of  "failure  to  comply". 
(1)  Youriiniseum  has  failed  to  comply 
with  the  requirements  of  the  .Act  if  it: 

(i)  After  November  16,  1990,  sells  or 
otherwise  transfers  human  remains, 
funerdr\  objects,  sacred  ob|e<:ts.  or 
objects  of  cultural  patrimony  in 
violation  of  the  Act.  including,  but  not 
limited  to,  an  unlawful  sale  or  transfer 
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to  any  individual  or  institution  that  is 
not  required  to  comply  with  the  Act;  or 

(ii)  After  November'lB,  1993,  has  not 
completed  summaries  as  required  by  the 
Act;  or 

(iii)  After  November  16,  1995,  or  the 
date  specified  in  an  e.xtension  issued  by 
the  Secretary,  whichever  is  later,  has  not 
completed  inventories  as  required  by 
the  Act;  or 

(iv)  After  May  16,  1996,  or  six  months 
after  completion  of  an  inventoPt-  under 
an  extension  issued  by  the  Secretarv*. 
whichever  is  later,  has  not  notified 
culturally  affiliated  Indian  tribes  and 
Native  Hawaiian  organizations:  or 

(v)  Refuses  to  repatriate  human 
remains,  funerary  object,  sacred  object, 
or  object  of  cultural  patrimony  to  a 
lineal  descendant  or  culturally  affiliated 
Indian  tribe  or  Native  Hawaiian 
organization  pursuant  to  the 
requirements  of  the  Act;  or 

(vi)  Repatriates  human  remains, 
funerary  object,  sacred  object,  or  object 
of  cultural  patrimony  before  publishing 
a  notice  in  the  Federal  Register  as 
required  by  the  Act. 

(2)  Each  violation  will  constitute  a 
separate  offense. 

(c)  How  to  notify  the  Secretary  of  a 
failure  to  comply.  (1)  Any  person  may 
bring  an  allegation  of  failure  to  comply 
to  the  attention  of  the  Secretary. 

(2)  The  Secretary  may  take  the 
following  steps  upon  receiving  such  an 
allegation; 

(i)  Review  the  alleged  failure  to 
comply; 

(ii)  Identify  the  specific  provisions  of 
the  Act  which  allegedly  have  not  been 
complied  with; 

(iii)  Determine  if  the  institution  of  a 
civil  penalty  action  is  in  the  public 
interest  in  the  circumstances;  and 

(iv)  If  appropriate,  estimate  the 
proposed  penalty. 

(d)  How  the  Secretary  determines  the 
penalty  amount.  (1)  The  penalty  amount 
will  be  .25%  of  your  museum's  annual 
budget,  or  $5000,  whichever  is  less,  and, 
such  additional  sum  as  the  Secretar\' 
may  determine  is  appropriate  after 
taking  into  account: 

(i)  The  arch eo logical,  historical,  or 
commercial  value  of  the  human 
remains,  funerary  object,  sacred  object, 
or  object  of  cultural  patrimony  involved 
including,  but  not  limited  to, 
consideration  of  their  importance  to 
performing  traditional  practices:  and 

(ii)  The  damages  suffered,  both 
economic  and  non-economic,  by  the 
aggrieved  party  or  parties  including,  but 
not  Umited  to,  the  costs  of  attorney  and 
expert  witness  fees,  investigations,  and 
administrative  exf)enses  related  to 
efforts  to  compel  compliance  with  the 
Act;  and 


(iii)  The  number  of  violations  that 
have  occurred. 

(2)  An  additional  penalty  of  $100  per 
day  after  the  date  the  final 
administrative  decision  takes  effect  if 
your  museum  continues  to  violate  the 
Act. 

(3)  The  Secretary  may  reduce  the 
penalty  amount  if  there  is: 

(i)  A  determination  that  you  did  not 
willfully  fail  to  comply;  or 

(ii)  An  agreement  by  you  to  mitigate 
the  violation,  including,  but  not  limited 
to.  payment  of  restitution  to  the 
aggrieved  party  or  parties;  or 

(iii)  A  demonstration  of  hardship  or 
inability  to  pay.  provided  that  this  factor 
will  only  apply  when  you  have  not  been 
previously  found  to  have  failed  to 
comply  with  the  regulations  in  this  part; 
or 

(iv)  A  determination  that  the 
proposed  penalty  would  constitute 
excessive  punishment  under  the 
circumstances. 

(e)  How  the  Secretary  notifies  you  of 
a  failure  to  comply.  (1)  If  the  allegations 
are  verified,  the  Secretary  serves  you 
with  a  notice  of  failure  to  comply  either 
by  personal  delivery  or  by  registered  or 
certified  mail  (return  receipt  requested). 
The  notice  includes: 

(i)  A  concise  statement  of  the  facts 
believed  to  show  a  failure  to  comply: 

(ii)  A  specific  reference  to  the 
provisions  of  the  Act  and/or  the 
regulations  in  this  part  that  you  have 
allegedly  not  complied  with; 

(iii)  The  amount  of  the  proposed 
penalty,  including  any  initial  proposal 
to  mitigate  or  remit  where  appropriate, 
or  a  statement  that  the  Secretary  will 
serve  notice  of  a  proposed  penalty 
amount  after  ascertaining  the  damages 
associated  with  the  alleged  failure  to 
comply;  and 

(iv)  Notification  of  the  right  to  file  a 
petition  for  relief  as  provided  in  this 
section  below,  or  to  await  the 
Secretary's  notice  of  assessment  and  to 
request  a  hearing.  The  notice  will  also 
inform  you  of  your  right  to  seek  judicial 
review  of  any  final  administrative 
decision  assessing  a  civil  penalty. 

(2)  The  Secretary  also  sends  a  copy  of 
the  notice  of  failure  to  comply  to: 

(i)  Any  lineal  descendant  of  a  known 
Native  American  individual  whose 
human  remains  or  cultural  items  are  in 
question;  and 

(ii)  Any  Indian  tribes  or  Native 
Hawaiian  organizations  that  are,  or  are 
likely  to  be.  culturally  affiliated  with  the 
human  remains  or  cultural  items  in 
question. 

(0  Actions  you  may  take  upon  receipt 
of  a  notice.  If  you  are  served  with  a 
notice  of  failure  to  comply,  you  may:  (1) 


Seek  informal  discussions  with  the 
Secretary; 

(2)  File  a  petition  for  relief.  You  may 
file  a  petition  for  relief  with  the 
Secretary  within  45  calendar  days  of 
receiving  the  notice  of  failure  to  comply 
(or  of  a  proposed  penalty  amount,  if 
later).  Your  petition  for  relief  may 
request  the  Secretary  to  assess  no 
penalty  or  to  reduce  the  amount.  Your 
petition  must  be  in  writing  and  signed 
by  an  official  authorized  to  sign  such 
documents.  Your  petition  must  set  forth 
in  full  the  legal  or  factual  basis  for  the 
requested  relief. 

13)  Take  no  action  and  await  the 
Secretary's  notice  of  assessment;  or 

(4)  Accept  in  writing  or  by  payment 
the  proposed  penalty,  or  any  mitigation 
or  remission  offered  in  the  notice.  If  you 
accept  the  proposed  penalty  or 
mitigation  or  remission,  you  waive  the 
notice  of  assessment  and  the  right  to 
request  a  hearing. 

(g)  How  the  Secretary  assesses  the 
penalty.  (1)  The  Secretary  assesses  the 
civil  penalty  when  the  period  for  filing 
a  petition  for  relief  expires,  or  upon 
completing  the  review  of  any  petition 
filed,  or  upon  completing  informal 
discussions,  whichever  is  later. 

(2)  The  Secretary  considers  all 
available  information,  including 
information  provided  during  the  process 
of  assessing  civil  penalties  or  furnished 
upon  further  request  by  the  Secretary. 

(3)  If  the  facts  warrant  a  conclusion 
that  you  have  not  failed  to  comply,  the 
Secretary  notifies  you  that  you  will  have 
no  penalty  assessed. 

(4)  If  the  facts  warrant  a  conclusion 
that  you  have  failed  to  comply,  the 
Secretary  may  determine  a  penalty 
according  to  the  standards  in  paragraph 
(d)  of  this  section. 

(5)  The  Secretary  notifies  you  of  the 
penalty  amount  assessed  by  serving  a 
written  notice  of  assessment,  either  in 
person  or  by  registered  or  certified  mail 
(return  receipt  requested).  The  notice  of 
assessment  includes: 

(i)  The  facts  and  conclusions  from 
which  the  Secretary  determined  that 
you  have  failed  to  comply; 

(ii)  The  basis  for  determining  the 
penalty  amount  assessed  and/or  any 
offer  to  mitigate  or  remit  the  penalty; 
and 

(iii)  Notification  of  the  right  to  request 
a  hearing,  including  the  procedures  to 
follow,  and  to  seek  judicial  review  of 
any  final  administrative  decision 
assessing  a  civil  penalty, 

(h)  How  you  request  a  hearing.  (1) 
You  may  file  a  written,  dated  request  for 
a  hearing  on  a  notice  of  assessment  with 
the  Hearings  Division,  Office  of 
Hearings  and  Appeals,  U.S.  Department 
of  the  Interior,  4015  Wilson  Boulevard, 
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Arlington,  Virginia  22203-1923.  You 
must  enclose  a  copy  of  the  notice  of 
failure  to  comply  and  a  copy  of  the 
notice  of  assessment.  Your  request  must 
state  the  relief  sought,  the  basis  for 
challenging  the  facts  used  as  the  basis 
for  determining  the  failure  to  comply 
and  fixing  the  assessment,  and  your 
preference  as  to  the  place  and  date  for 
a  hearing.  You  must  serve  a  copv  of  the 
request  upon  the  Solicitor  of  the 
Department  of  the  Interior  personally  or 
by  registered  or  certified  mail  (return 
receipt  requested)  at  the  address 
specified  in  the  notice  of  assessment. 
Hearings  will  take  place  following 
procedures  set  forth  in  43  CFR  part  4, 
subparts  A  and  B. 

(2)  Your  failure  to  fde  a  written 
request  for  a  hearing  within  4.5  days  of 
the  date  of  service  of  a  notice  of 
assessment  waives  your  right  to  a 
hearing. 

(i)  Hearing  appearance  and  practice. 
(1)  Upon  rec:eiving  a  request  for  a 
hearing,  the  Hearings  Division  assigns 
an  administrative  law  judge  to  the  case, 
gives  notice  of  assignment  promptly  to 
the  parties,  and  files  all  pleadings, 
papers,  and  other  documents  in  the 
proceeding  directly  with  the 
administrative  law  judge,  with  copies 
served  on  the  opposing  party. 

(2)  Subject  to  the  provisions  of  43  CFR 
1.3,  you  may  appear  by  representative, 
or  by  counsel,  and  may  participate  fully 
in  those  proceedings.  If  you  fail  to 
appear  and  the  administrative  law  judge 
determines  this  failure  is  without  good 
cause,  the  administrative  law  judge 
may,  in  his/her  discretion,  determine 
that  this  failure  waives  your  right  to  a 
hearing  and  consent  to  the  making  of  a 
decision  on  the  record. 

(3)  Departmental  counsel,  designated 
by  the  Solicitor  of  the  Department, 
represents  the  Secretary  in  the 
proceedings.  Upon  notice  to  the 
Secretary  of  the  assignment  of  an 
administrative  law  judge  to  the  case, 
this  counsel  must  enter  his/her 
appearance  on  behalf  of  the  Secretary 
and  files  all  petitions  and 
correspondence  exchanges  by  the 
Secretary  and  the  respondent  which 
become  part  of  the  hearing  record. 
Thereafter,  you  must  serve  all 
documents  for  the  Secretary  to  his/her 
counsel. 


(4)  Hearing  administration,  (i)  The 
administrative  law  judge  has  all  powers 
accorded  by  law  and  necessary  to 
preside  over  the  parties  and  the 
proceedings  and  to  make  decisions 
under  ,"5  U.S.C.  5,S4-,557. 

(ii)  The  transcript  of  testimony,  the 
exhibits,  and  all  papers,  documents  and 
requests  filed  in  the  proceedings 
constitute  the  record  for  decision.  The 
administrative  law  judge  renders  a 
written  decision  upon  the  record,  which 
sets  forth  his/her  findings  of  fact  and 
conclusions  of  law.  and  the  reasons  and 
basis  for  them,  and  an  asse.ssment  of  a 
penalty,  if  anv. 

(iii)  Unless  you  file  a  notice  of  appeal 
described  in  the  regulations  in  this  part, 
the  administrative  law  judge's  decision 
constitutes  the  final  admini.strative 
determination  of  the  Secretary  in  the 
matter  and  takes  effect  30  calendar  days 
from  this  decision. 

(iv)  In  this  hearing,  the  amount  of 
civil  penalty  assessed  will  be 
determined  in  accordance  with 
paragraph  (d)  of  this  section,  and  will 
not  be  limited  by  the  amount  assessed 
by  the  Sefjretary  or  any  offer  of 
mitigation  or  remission  made  by  the 
Secretary. 

(j)  How  you  appeal  a  decision  (1) 
Either  you  or  the  Secretary  may  appeal 
the  det;ision  of  an  administrative  law 
judge  by  fding  a  "Notice  of  Appeal" 
with  the  Director,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Interior. 
4015  Wilson  Boulevard,  Arlington. 
Virginia  22203-1923,  within  30 
calendar  days  of  the  date  of  the 
administrative  law  judge's  decision. 
This  notice  must  be  accompanied  by 
proof  of  service  on  the  administrative 
law  judge  and  the  opposing  party, 

(2)  Upon  receiving  this  notice,  the 
Director,  Office  of  Hearings  and 
Appeals,  appoints  an  ad  hot;  appeals 
board  to  hear  and  decide  an  appeal  To 
the  extent  they  are  not  inconsistent  with 
the  regulations  in  this  part  the  provisu)n 
of  the  Department  of  Hearings  and 
Appeals  Procedures  in  43  CFR  part  4. 
subparts  A,  B.  and  G  apply  to  such 
appeal  proceedings.  The  appeal  board's 
decision  on  the  appeal  must  be  in 
writing  and  takes  effect  as  the  final 
administrative  determination  of  the 
Secretary  on  the  date  it  is  rendered, 
unless  otherwise  specified  in  the 
decision. 


(3)  You  may  obtain  copies  of 
decisions  in  civil  penalty  proceedings 
instituted  under  the  .Act  by  sending  a 
request  to  the  Director,  Office  of 
Hearings  and  Appeals,  US.  Department 
of  the  Interior.  401.5  Wilson  Boulevard, 
Arlington.  Virginia  22203-1923.  Fees 
for  this  service  are  established  bv  the 
Director  of  that  Office 

(k)  The  final  administrative  decision 
(1)  When  you  have  been  served  with  a 
notice  of  a  failure  to  comply  and  have 
accepted  the  penalty  as  provided  in  the 
regulations  in  this  part,  the  notice 
constitutes  the  final  administrative 
decision: 

(2)  When  you  have  been  served  with 
a  notice  of  assessment  and  have  not 
filed  a  timely  reque.st  for  a  hearing  as 
provided  in  the  regulations  in  this  part, 
the  notice  of  assessment  constitutes  the 
final  admini.strative  decision 

(3)  When  >ou  have  been  served  with 
a  notice  of  assessment  and  have  filed  a 
timely  request  for  a  hearing  as  provided 
in  these  regulations  in  this  part,  the 
decision  resulting  from  the  hearing  or 
any  applicable  administrative  appeal 
from  It  constitutes  the  final 
administrative  decision. 

(1)  Hem  voti  pay  the  penalty  (1)  If  you 
are  assessed  a  civil  penalty,  you  have  45 
calendar  days  from  the  date  of  issuance 
of  the  final  administrative  de<  ision  to 
make  full  payment  of  the  penalty 
assessed  to  the  Se<:retary.  unless  you 
have  filed  a  timely  request  for  appeal 
with  a  court  of  competent  lurisdiction 

(2)  If  you  fail  to  pay  the  penalty,  the 
Se<.:retar\  may  request  the  Attorney 
General  to  institute  a  civil  action  to 
collect  the  penalty  in  the  US,  District 
Court  for  the  district  in  which  your 
museum  is  located   Where  the  .Set  ret  a  r\ 
is  not  represented  by  the  Attorne> 
Creneral,  the  Secretary  may  start  civil 
action  diret.tly  In  these  actions,  the 
validity  and  amount  of  the  penalty  will 
not  l>e  subject  to  review  by  the  court 

(3)  A.ssessing  a  penalty  under  this 
section  is  not  a  waiver  bv  the  Secretar> 
of  the  right  to  pursue  other  available 
legal  or  administrative  remedies. 

Dated.  November  5.  1996, 

G«orge  T.  Framplon,  |r., 

Assistunt  Se<  retnn  for  Fish  and  Wildlife  and 
Pariis 

|FK  D<x    M--b5.1  Fiied  1-10-97:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education; 
State  Student  Incentive  Grant  Program 

AGENCY:  Dcp.irtnient  of  Kduc  ation. 
action:  Notice  of  the  closing  date  for 
receipt  of  State  atJiilication-^  for  fiscal 
vear  1997. 

SUMMARY:  The  Secretary  of  Education 

iSecretarv)  gives  notii:e  of  the  closing 
date  for  receipt  of  State  ai)plications  for 
fis(.al  vear  1997  funds  under  the  State 
Student  Incentive  Grant  (SSIG)  Program. 
This  program,  through  matching 
formula  grants  to  States  for  student 
awards,  provides  grants  to  students  with 
sufistantial  financial  net-d.  The  SSIG 
Program  supports  Goals  2()()(J.  the 
Presidents  strategy  for  moving  the 
Nation  toward  the  National  Hduc  ation 
Goals,  hv  enhancing  opportunities  for 
post.secondarv  edu(  ation    ['he  National 
Kdu(  ation  Coals  call  for  increasing  the 
rate  at  which  students  graduate  from- 
tiigh  school  and  pursue  high  quality 
post.secondarv  education. 

A  State  that  desires  to  receive  SSIG 
funds  for  this  hs(,al  year  must  have  an 
agreement  with  the  Se(  retarv  as 
provided  under  section  IZO.lla)  of  the 
Higher  Education  Act  of  196,5,  as 
amended  (HEA)    The  State  must  submit 
an  applu.ation  through  the  State  agency 
that  administered  its  SSIG  Program  as  of 
|uly  1,  198,5,  unless  the  Governor  has 
subsequently  designated,  and  the 
Secretary  has  approved,  a  different  State 
agency. 

The  Sei:retarv  is  authorized  to  accept 
applications  from  the  .50  States,  the 
District  of  Golumbia,  the 
Commonwealth  of  Puerto  Rico. 
American  Samoa.  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  and  the 
Republic  of  Palau.  Authority  h)r  this 
program  is  contained  in  sections  415A 
through  415E  of  the  HKA.  (20  U.S.C. 
l()7lJ(.-l()7()c-4  ) 

CLOSING  DATE  FOR  TRANSMITTAL  OF 
APPUCATIONS:  .^n  application  for  fiscal 
vear  1997  SSIG  funds  must  he  mailed  or 
hand-delivered  by  March  31.  1997. 
APPUCATION  FORM:  The  required 
application  form  for  receiving  SSIG 
funds  will  be  mailed  to  officials  of  the 
appropriate  State  agency  m  each  State  at 
least  .10  days  before  the  closing  date. 
Applications  must  ht'  prepared  and 
submitted  in  ac.cordaiu  e  with  the  HE.A 
and  the  program  regulations  cited  in 


this  notice.  The  Secretary  strongly  urges 
that  applicants  only  submit  information 
that  is  requested. 

APPLICATIONS  DELIVERED  BY  MAIL:  An 
applic.ition  sent  liy  mail  must  l)e 
addres.sed  to:  Mr.  Fred  Sellers.  Clhief, 
Grants  Branch,  Room  3045,  ROH-3,  U.S. 
Department  of  Education,  Student 
Financial  Assistance  Programs,  600 
Independence  Avenue,  S.W., 
Washington.  D,C.  20202-5447. 

The  Secretary  will  accept  the 
following  proof  of  mailing:  (l)a  legibly 
dated  U.S.  Postal  Service  postmark;  (2) 
a  legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service;  (3)  a  dated  shipping  label, 
invoice,  or  receipt  from  a  commercial 
carrier;  or  (4)  any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark;  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 
The  Department  of  Education 
encourages  applicants  to  use  certified  or 
at  least  first-class  mail. 

A  late  applicant  cannot  be  assured 
that  its  application  will  be  c;onsidered 
for  fiscal  year  1997  funding. 
APPLICATIONS  DELIVERED  BY  HAND:  An 
application  that  is  tiaiui-delivered  nuist 
be  taken  to  Mr.  Fred  Sellers,  U.S. 
Department  of  Education.  Student 
Financial  Assistance  Programs,  7th  and 
D  Streets,  S.W.,  Room  3045.  General 
Service  Administration  Regional  Office 
Building  #3,  Wa.shington.  D.C.  Hand- 
delivered  applications  will  be  accepted 
between  8:00  a.m.  and  4:30  p.m.  daily 
(Eastern  time),  except  Saturdays, 
Sundays,  and  Federal  holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p  m.  on 
the  closing  Hate 

PROGRAM  INFORMATION:  Section  41.5C(a) 
of  the  HEA  requires  that  an  annual 
application  be  submitted  for  a  State  to 
receive  SSIG  funds.  In  preparing  the 
application,  each  State  agency  should  be 
guided  by  the  table  of  allotments 
provided  in  the  application  package. 

State  allotments  are  determined 
according  to  the  statutorily  mandated 
formula  under  section  41 5H  of  the  HEA 
and  are  not  negotiable.  A  State  may  also 
request  its  share  of  reallotment.  in 
addition  to  its  basic  allotment,  which  is 
contingent  upon  the  availability  of  such 
additional  funds. 


In  fiscal  year  1996,  49  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Trust 
Territory  of  the  Pacific  Island  (Palau), 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  received  funds  under 
the  SSIG  Program. 

APPLICABLE  REGULATIONS:  The  following 
regulations  are  applicable  to  the  SSIG 
Program; 

11)  The  SSIG  Program  regulations  in 
34  CFR  Part  692. 

(2)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75.60  through 
75.62  (Ineligibility  of  Certain 
Individuals  to  Receive  Assistance),  Part 

76  (State-Administered  Programs),  Part 

77  (Definitions  that  Apply  to 
Department  Regulations).  Part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  Part  82  (New- 
Restrictions  on  Lobbying).  Part  85 
(Governmentwide  Debarment  and 
Suspension  (Nonprocurement).  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)),  and  Part 
86  (Drug-Free  Schools  and  Campuses). 

(3)  The  regulations  in  34  CFR  Part  604 
that  implement  section  1203  of  the  HEA 
(Federal-State  Relationship 
Agreements). 

(4)  The  Student  Assistance  General 
Provisions  in  34  CFR  Part  668. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  contact  Mrs.  Jackie 
Butler.  Pell  and  State  Grant  Section, 
U.S.  Department  of  Education,  Student 
Financial  Assistance  Programs, 
Washington.  D.C.  20202-5447; 
telephone  (202)  708-4607.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
730-8913  between  9  a.m.  and  8  p.m.. 
Eastern  time,  Monday  through  Friday. 
(20  U.S.C.  1070C-1070C-4.) 

({^^talosof  Feiieral  Domestic  Assistance 
Numlx'.'-  H4  069.  State  Student  Incentive 
(;rant  Progfiim.) 

Dated:  junuarv  7.  1997. 
David  A.  Longanecker, 
Assistant  .S'ei  refory  fnr  Postsecondary 
Education. 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documents  published  smce 
the  revision  date  of  each  tJtle 

3  CFR 

PrMtdantial  Detwrnlnattons: 

No.  97-11 A  of 

December  6,  1996 ^99 

No.  97-14  of 
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1996 1379 

No.  97-15  o« 

December  27, 

1996 1381 

Executtva  Ordarx: 

12543  (Continued  by 
Notice  of  Jan.  2, 
1997) 587 

12544  (Continued  by 
Notice  of  Jan.  2, 
1997) 587 
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.1361 

.1695 
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7  CFR 
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929 , 
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990 
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„..915 
..1239 
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..1249 
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...918 
...918 
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1 

.1659 


..48, 


.333 

...48 
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...55 
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208.. 
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..444 
..444 
..444 
.444 

444 
444 

444 
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444 
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444 
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444 
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444 
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444 
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444 
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444 
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444 
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444 
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444 
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444 

235 

444 

236 

444 

237 

444 
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/[^^ 

239 

444 

240 

444 
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444 
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444 

243 

444 

244 

444 

245 „ 

444 

246 

444 

248 

444 

249 

444 

251 

444 

252 

444 

253 

444 

274a 

444 

286 

287 

444 

444 

299 

444 

316 

318 , 

32<"  

._ 444 

444 

444  , 

9  CFR 

160 

597 

161 

597 

Propoaad  Rutas: 

78 

160 

1406 

1817 

161 

10  CFR 

150 

1817 

■'662 

170 

•'662 

12  CFR 

932 

4 

Proposad  Rulas: 

202  

56 

213 

62 

13  CFR 

120 „ 

14  CFR 

25 

301 

1817 

39    .10.  15,  302,  304.  307,  600. 
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602,604,  1038,  1039,  1041. 

1044,  1275,  1277,  1278. 

1383 

71 309,  607,  608.  609.  1046. 

1047,  1048 

382 16 

91 1192 

97 1049,  10450,  1060 

119^ 1192 

121 1192 

135 1192 

Propo— d  Rul*t: 

39 343,  945.  947.  949.  951, 

1061,  1298,  1299,  1695 

71 70,347,  348,  1063,  1064, 

1065,  1066,  1067,  1068, 

1069.  1070,  1071,  1072. 

1073,  1698,  1699 

107 1024 

108 1024 

15CFR 

801 1665 

17CFR 

200 520,  1384 

228 520 

229 520 

230 520 

240 520,  1279,  1385 

242 520 

Propo— d  RuIm: 

Ch.  II ., 1301 

18CFR 

33 1281 

34 1281 

35 1281 

36 1281 

37 610 

292 1281 

300 1281 

1314 920 

Propoaad  Rulas: 

284 1073 

20CFR 

416 309.  1053 

Propoaad  Rules: 

404 349,  352 

416 352 

21  CFR 

5 923 

529 611 

579 611 

Propoaad  Rutes: 

589 552 

812 953 

1301 1024 

1304 1024 

22  CFR 

42 613 

228 314 

23  CFR 

655 1364 


Proposad  Rules: 

655 691 

25  CFR 

151 1057 

26  CFR 

1 17,361.615,923 

31 22 

53 25 

602 22,  923 

Proposad  Rules: 

1 71.  72.  n,  81,  694,  955, 

1700.  1701.  1702 

53 84 

301 77,  955 

602 81 

27  CFR 

55 1386 

28  CFR 

9 314 

29  CFR 

102 1361.  1668 

1910 1494 

1915 1494 

1926...„ 1494 

30  CFR 

935 1668 

Proposed  Rules: 

902 1074 

926 1408 

31  CFR 

354 62 1 

356 846 

357 _ 26 

32  CFR 

199 625 

220 941 

813 631 

818 631 

844 631 

33  CFR 

157 1622 

38  CFR 

Proposed  Rules; 

21 1075.1303 

39  CFR 

20 1674 

60 631 ,  638 

1 1 1 645 

40  CFR 

52 546.648,  1150,  1187 

70 ™ 1387 

180 1284,  1288 

261 1678 

435 1681 

Proposed  Rules: 

51 .210 


52 695,  1420 

50 960 

63 960 

89 200 

260 960 

261 960 

264 960 

265 960 

266 960 

270 960 

271 960 

372 365,356 

721 1305 

41  CFR 

101-20 1057 

101-38 322 

42  CFR 

413 26 

435 1682 

43  CFR 

10 1820 

Proposed  Rules: 

3100 1705 

44  CFR 

64 1685,  1688 

45  CFR 

1311 1399 

46  CFR 

572 328 

47  CFR 

24 653 

51 662 

73 664 

73 329 

Proposed  Rules: 

22 696 

26 696 

61 1423 

73 84,  372,  373, 

48  CFR 

Ch.  1 224,275 

1  226,  233,  271 

2 256 

3 226,233 

4 226,233,257 

5 261,262,271 

6 233.  256.  262 

8 233 

9 226,  233,  266 

11 262 

12 226.233,257,262 

13 262 

14 226,233,261,271 

15 226,256,257,261 

16 233,257 

17 261 

19 226,233 

23 233 

24 256 


25 257,261,267,268 

27 233,261 

29 233 

31  233,  257,  269 

32 233 

33 226,270 

36 233,271 

37 226,233 

39 273 

42 233,274 

43 226 

45 233 

46 257 

47 233 

49 233 

52 226,233,257,261,273 

53 226.233 

216 1058,  1817 

239 1058 

Proposed  Rules: 

225 374 

231 374 

242 374 

49  CFR 

27 16 

171 1208,  1217 

172 1217 

173 1208, 

17 

174 1217 

175 1217 

176 1217 

177 1217 

180 1208 

232 278 

382 1293 

383 1293 

390 1293 

541 1690 

571 798,  1401 

Proposed  Rutes: 

538 375 

571 807,  1077 

595 831 

50  CFR 

17 665,  1644,  1647,  1691 

227 1296 

229 33 

259 330 

285 331 

622 689,  1402 

648 1403 

649 1403 

Proposed  Rules: 

300 382 

600 700,  1306 

622 384,  720 

630 1705 

648 1424 

660 700 

678 724,  1705 

679 85,  724 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Cotton  research  and 

promotion  order: 

Sign-up  period  dunng  which 
eligible  producers  and 
importers  could  request 
continuance  referendum 
on  1991  amendments: 
putJiished  1-13-97 
Olives  grown  in  Caiifomia  and 

imported  olives;  published  1- 

9-97 

Peanuts,  domestically  and 
foreign  produced;  published 
1-9-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospiieric  Administration 

Fishery  conservation  and 
management: 

Carit)bean,  Gulf,  and  South 
Atlantic  fishenes- 
Oueen  conch;  published 
12-13-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
rrrotor  vehicles  and  engines: 
New  nonroad  compressiorv 
ignition  engines  at  or 
above  37  kilowatts- 
On-highway  compression- 
ignition  engines  in 
nonroad  vehicles;  use 
and  replacement 
provisions;  published 
11-12-96 

Air  programs;  fuels  and  fuel 

additives: 

Reformulated  gasoline 
program;  alternative 
analytical  test  methods 
use;  published  11-13-96 
Clean  Air  Act: 

Special  exemptions; 
Amencan  Samoa  et  al.; 
published  11-13-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Tanffs- 
800  data  base  access 
tanffs  and  800  service 
management  system 


tariff;  800  services 
provision;  published  12- 
12-96 

Telecommunications  Act  of 
1996;  implementation- 
Pay  telephone 

reclassification  and 

compensation 

provisions;  putHished 

12-12-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicaid: 
Redetermination  due  to 
welfare  reform;  published 
1-13-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abarxJoned  mine  land 
reclamation  plan 
submissions: 
Ohio;  published  1-13-97 
NATIONAL  LABOR 
RELATIONS  BOARD 
Procedural  rules: 
Misconduct  by  attorneys  or 
party  representatives 
before  agency;  publisfied 
12-12-96 
Rules  and  regulatiorw: 
Associate  chief  judge  in  San 
Francisco,  CA;  title 
correction;  published  1-13- 
97 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  package  link  (GPL) 
service  to  Canada; 
published  1-13-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Civil  monetary  penalties; 
assessments  and 
recommended  exclusions— 
Heanngs  and  appeals 
procedures:  published  12- 
13-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  1-8-97 
FLS  Aerospace  (Lovaux) 

Ltd.;  published  12-27-96 
Sundstrand  Aerospace; 
published  12-27-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  theft  prevention 
standard: 

High  theft  lines  for  1997 
model  year;  listing, 


correction;  putjiished  1-13- 
97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
agricultural  Marketing 
Service 

Vegetables:  import  regulations 
Banana  and  fingerlmg 
potatoes  and  potatoes 
used  to  make  fresh  potato 
salad:  removal  and 
exemption;  comments  due 
by  1-22-97;  published  12- 
23-96 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations 
Peach  crop  insurance 
provisions:  comments  due 
by  1-21-97:  published  n- 
19-96 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber 

disposal  and  sale 

Market-related  contract  term 
additions,  indices: 
comments  due  by  i-2i- 
97;  published  10-21-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Adntinistration 

Fishery  conservation  arxj 
management: 
Alaska:  fishenes  of 
Exclusive  Economic  Zone- 

Recordkeeping  and 

reporting  requirements 

revisions;  comments 

due  by  1-22-97. 

published  12-23-96 
Atlantic  shark:  comments 
due  b,  1-21-97:  published 
12-20-96 
Canbt>ean.  Gulf,  and  South 
Atlantic  fisheries- 
Shrimp:  comments  due  by 

1-24-97:  published  i^-  ' 

25-96 
South  Atlantic  Fishery 

Management  Counal; 

hearings:  comments 

due  by  1-22-97, 

published  12-20-96 
Northeastern  United  States 
fisheries- 
Atlantic  mackerel,  squid. 

and  butterfish: 

comments  due  by  i-21- 

97.  pubhslied  12-9-96 
Atlantic  mackerel,  squid, 
and  txjttertish, 


comments  due  by  1-24- 
97;  published  11-25-96 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Hazardous  sutstances: 
Fireworks  devices:  fuse  bum 
time;  comments  due  by  1- 
21-97;  published  12-20-96 
DEFENSE  DEPARTMENT 
Restoration  Advisory  Boards; 
charactenstics.  composition, 
funding,  and  establishment, 
comments  due  by  1-20-97; 
putjiished  11-19-96 

ENERGY  DEPARTMENT 

Acquisrtion  regulations: 
Classification  contract 
clause,  security  cleararx^ 
procedures  for  contraci 
personnel,  new 
countenntelligence 
provisions:  comments  due 
by  1-21-97,  published  ii- 
20-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implemerrtatton 
plans 

Preparation,  adoption,  and 
sutMTirttal— 

Prevention  of  significant 
deterioration  and 
nonattainment  new 
source  review;  Federal 
regulatory  review; 
comments  due  by  i-2i- 
97.  published  12-20-96 
Air  quality  implementation 
plans,  approval  and 
promulga^on:  vanous 
States: 

Colorado,  comments  due  by 
1-22-97.  published  12-23- 
96 

lllinots:  comments  due  by  '- 
22-97,  published  12-23-96 

Pennsylvania,  comments 
due  by  '-21-97.  puDlished 
12-20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations,  table  of 

assignments 

Michigan:  comments  due  by 
1-21-97:  put>lished  '2-6- 
96 
Television  txoadcasting 

Advanced  television  (A TV) 
Systems:  digital  television 
service,  comments  due  by 
1-24-97:  putXis.hed  '-i4- 
97 

FEDERAL  DEPOSIT 
NSURANCE  CORPORATION 

Securities  transactions  b> 
State  nonmemtier  banks: 
recordkeeping  and 
cofirfirmation  requirements, 
comments  due  by  1-23-97; 
published  12-24-96 


IV 
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1997 


FEDERAL  MARITIME 
COMMISSION 

Maritime  carriers  m  foreign 
commerce: 

Conditions  unfavorable  to 
shipptng  .  actions  to 
adjust  or  meet- 
United  States/ Japan  trade. 
port  restrictions  and 
requirements,  comments 
due  by  1-20-97; 
published  l2-2;-96 

FEDERAL  TRADE 
COMMISSION 

Fur  Products  Lat)eling  Act 
regulations;  regulatory 
review;  comments  due  by  1  ■ 
22-97;  published  12-24-96 

Wool  Products  Labeling  Act 
regulations;  costs,  tienelrts 
and  regulator/  and 
economic  impact,  comments 
due  by  1-22-97;  published 
12-24-96 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administcation 

Animal  drugs,  feeds,  and 
related  pfoducts 
New  drug  applications- 
Investigational  use, 
comments  due  b>   i-2' 
97,  published  1 1-2--96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Agency  definrtions,  comments 
due  by  1-21-97.  published 
11-19-96 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  j'lreatened 
species 

Alexander  i'c^iipeiagc  woit 
and  Gueen    '^.Tiorte 
gosnawk,  status  -e^/iews; 
comments  due  by  1-21- 
97,  Dubiisned  ^ 2-5-96 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations 
Big  Cypress  National 
Preserve    ■■".    recreational 
frogging,  comments  due 
by  1  -2 '-97,  puDiisned  * ' 
22-96 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  income 
Secun^y  Act 

Insurance  company  general 
accounts,  clarification, 
comments  due  by  1-24- 
97:  published  1 1  -25-96 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  and 
Health  Review  Commission 
Equal  Access  to  Justice  Act: 
implementation,  comments 
due  by  1-21-97;  published 
'2  '9-96 
NATIONAL  SCIENCE 
FOUNDATION 

Conflict  of  interests,  comments 
due  by  1-24-97;  published 
1 1  -25-96 


NUCLEAR  REGULATORY 
COMMISSION 

Agreement  State  radiation 
control  programs: 
Massachusetts;  staff 
assessment;  comments 
due  by  1-23-97;  published 
1  16-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies  and 
securities: 

Money  market  funds; 
advertising;  comments 
due  by  1-24-97;  published 
12-18-96  , 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Louisiana,  comments  due  by 
1-2'  97;  published  11-22- 
96 
Oregon;  comments  due  by 
1-21-97;  published  li-22- 
96 
Harrnonization  with 
international  safety 
standards;  Federal 
regulatory  review;  comments 
due  by  1-21-97:  published 
11-19-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules 

Security  records  falsification; 
comments  due  by  1-23- 
9  7,  published  12-3-96 


Airworthiness  directives: 

Bell;  comments  due  by  i- 
21-97;  published  11-20-96 

Boeing;  comments  due  by 
1-21-97;  published  11-22- 
96 

Canadair;  comments  due  by 
1-21-97;  published  11-20- 
96 

Dormer;  comments  due  by 
1-23-97;  published  12-13-- 
96 

Jetstream;  comments  due 
by  1-21-97;  published  11- 
20-96 

Louis  L'Hotelller,  S.A.; 
comments  due  by  1-24- 
97;  published  11-21-96 

Saab:  comments  due  by  i- 
22-97;  published  12-12-96 

Class  D  airspace;  comments 
due  Dy  1-21-97;  published 
11-22-96 

Class  D  and  Class  E 
airspace;  comments  due  by 
1-21-97;  published  12-19-96 

Class  E  airspace;  comments 
due  by  1-20-97;  published 
12-2-96 

Restricted  area§.  comments 
due  by  1-21-97;  published 
12-5-96 
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CFR  CHECKLIST 


This  checklist,  pfepared  by  the  Office  of  the  Federal  Register  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  astensk  {*)  precedes  each  entry  that  has  been  issued  since  last 
w^k  and  which  is  now  availabte  for  sale  at  the  Government  Pnntina 
Office.  ^ 

A  "•  ■  precedes  each  entry  that  is  now  available  on-line  through 
the  Government  Printing  Offices  GPO  Access  service  at  http:// 
www.access.gpo.gov/nara/cfr.  For  information  about  GPO  Access 
call  1 -888-2W-6498  (toll  tree). 

A  clieckfist  of  cun-ent  CFR  volumes  comprising  a  complete  CFR  set 
also  appears  In  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscnption  to  all  revised  volumes  is  S883  00 
domestic,  S220.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Supenntendent  of  Documents.  Attn:  New  Orders 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be  ' 
accompanied  by  remittance  (check,  money  order.  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

to°lM2?5  ^2^  '°  '^'^  ^''^'  ^^^^"^  ^"^'  °'  ^^^  ^°^'  ^^^'^^  °^^^^^ 
Tttte 


'Jan. 
Jan. 

Jon 

Jan. 


Stock  Number  Price 

1,  2  (2  Peserved)  (869-028-00001-1) $4.25 

3  (1995  Compilation 
and  Parts  100  ond 
10')  (869-028-00002-9)  22.00 

*  (869-028-00003-7)  5.50 

5  Parts: 

'-699  (869-028-00004-5) 26  00 

7a>-l  '99  (869-028-00005-3)  ....  20  00 

1200-End  6(6 

(?esen/ed)  (869-028-0000<!^l) 25.00 

/Parts: 

t^t (869^328-00007-0)  22.00        Jan. 

"-fS  (869-028-O0008-8) 11.00        Jan 

f$-5'  (869-028-00009-6) 13.00        Jon 

f2  ^ (869-028-000 IM) 5.00        Jon 

^^ (869-028-0001 1-8) 17.00        Jan. 

2]0-299 (869-028-000  12h5) 35.00        Jan. 

^?9 (86MI28-00013-4) 17.00        Jan 

^99 (869-028-00014-2) 22.00        Jan. 

]^S^ (869^)28^)0015-1) 25.00        Jan 

^^S^,^ (869-02WXX)16-9) 30.00        Jan. 

1000-1199  (869-028-00017-7) 3500        Jon 

|?00-|499  (869-028-000 18-5) 29.00        Jon 

^f??  (869-02W)001W) 41,00        Jan. 

l^llll  (869-028-00020-7) 1600        Jan 

9fO-949  (869-028^)0021-5) 31.00        Jan 

1?^'999  (869^)28-00022-3) 39.00        Jan. 

2000-€nd (869-028-00023-1) 15.00        Jan. 

8  (869-028-00024-0)  ... 

9  Parts: 

'-'99  (869-028-00025-8) 

200-£nd  (869-028-00026-6)  ... 

10  Parts: 

0-50  (869-028-00027-4) 

5'-'99 (869-028-00028-2)  _ 

200-399 (869-028-00029-1)  ....  5  00 

400-499 (869-028-0003O-4) 21  00 

500-End  _ (869-028-00031-2) 34.00 

11  (869-028-00032-1)  .... 

12  Parts: 

'-'99  (869-028-00033-9) 12  00 

200-219 (86W)28-00034-7) 17  00 

220-299 (869-028-00035-5) 29  00 

300-499 (869-028-00036-3) 21,00 

50O-599 (869-028-00037-)) 20  00 


Revision  Date 

Feb  1    1996 


1996 
1996 

1996 
1996 


Jan  !   1996 


1996 
1996 
1996 
1996 
1996 
1996 


1 

1,  1996 


1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

23.00        Jon,  1    1996 


30.00 
25.00 

30,00 
24.00 


Jan 

Jan. 

Jan 
Jan. 
Jon 
Jon. 
Jan, 


1996 
1996 


1    1 


1996 
996 
1996 
1996 
1996 


15.00        Jan,  1    1996 


Jan 
Jan 
Jan 
Jan, 
Jan, 


1.  1 


1.  1 


996 
996 
1996 
1996 
1996 


1™*                                      Stock  Number  Prtce 

600-End  (869-028-0003M))  3100 

13  (869-028-00039-8)  1800 

14  Parts: 

'-59  (869-028-00040-1)  .  34  00 

60-139 (869-028-0004 1-0)  30  00 

'^'99 (869-028-00042-8)  13  00 

200-'  '99  (869-028-00043-6)  ....  23  00 

'200-€nd (86W)28-00044-4) 16,00 

15  Parts: 
?:?99_. (869-028-00045-2)  1600 

26,00 
18.00 


650 
19.00 
2600 

21,00 
25  00 
3100 


300-799 (869-028-00046-1) 

"00-€nd  (869-028-00047-9) 

16  Parts: 

0-149  (869-028-00048-7) 

'50-999 (869-028-00049-5) 

1000-£nd (869-028-00050-9) 

17  Parts: 

'-'99  (869-028-00052-5) 

200-239  (869-028-0005^-3) 

240-End  (869-028-00064-1) 

18  Parts: 

'-''19  (869-028-00055-0),..         17  00 

'50-279 (869-028-00056-8)    .  .        12  00 

280-399 (869-028-00057-6)    ,,         13  00 

'»00-fnd  (869-028-00058-4)  11  00 

19  Parts: 

'-'-lO  (869-028^X)059-2)  26  00 

''l'-'99 (869-028-O006(W))  23  OC 

200-£nd  _ (869-028-00061-4)  1200 

20  Parts: 

'-399  (869-028-00062-2) 

•400-499  (869-028-00063-1) 

500-End  (869-028-00064-9) 

21  Parts: 

•'-99  (869-028-00065-7) 

•'00-169  (869-028-00066-5) 

•'70-199  (869-028-00067-3) 

•200-299  (869-028-00068-1) 

•300-499  (869-026-00069-0) 

•500-599  (869-028-00070-3) 

•600-799  (869-028-00071-1) 

•800-1299  (869-023-00072-0) 

•  1300-End (869-028-00073-8) 

22  Parts: 

'-299   (869-028-00074-6) 

300-End  (869-O28-00075-4) 

23  (869-028-00076-2)  2100 

24  Parts: 

0-'99    (869-028-00077-1)  30  OC 

200-219  ; (86W)28-0007&-9)  14  00 

220-499  (869-028-00079-7)  13  00 

500-699 (869-028-00080-1)  !4  00 

700-899 (869-028-00081-9)  .  13  00 

W-1699  (869-028-00082-7)  21,00 

14.00 


20  00 
35.00 
32  00 

16.00 
22.00 
29,00 

7,00 
50,00 
28,00 

850 
30,00 
!40C 

36  00 
240C 


'700-€nd (869-028-00083-5) 

25        (869-028-00084-3) 

26  Parts: 

§§10-1-1.60  (669-028-00085-1) 

§§'61-1  169 (669-026-00086-0) 

§§1  170-1.300  (669-028-00087-8) 


§§1.30 

§§1401 

§§1441 

§§1.501 

§§1641 

§§1.85! 

§§1908-1 

§§1.100 


21.00 
34  00 
24.00 

'  400  (869-028-00088-6)  1 7  00 

'440  (869-028-00089-4)  31  00 

1-500  (869-028-00090-8)    ,  ,,       2200 


1  640  (869-028-00091-6) 

I  850  (869-028-00092-4) 

1907  (869-028-00093-2) 

"    000  (869-028-00094-1) 

1400  (869-028-00095-9) 


§§11401-£nd  (869-026-00096-7) 


21,00 
25.00 
2600 
26  00 

26  00 
35.00 


Revision  Date 

Jon   1    1996 
Mo(    1,  1996 


Jan 
Jan 
Jan 


1996 
1996 
1996 


Jan  1,  1996 
Jon   1    1996 

Jon  1  1996 
Jon  1.  1996 
Jon   I    1996 

Jon,  1  1996 
Jon  !  1996 
Jon   1    1996 

Apr  1  1996 
Api  I  1996 
Apr    1    1996 

Apr    1  1996 

Apt    1  1996 

Apr    1  1996 

Apr  I  1996 

Api  !  1996 
Api  1  1996 
Apr,  1.  1996 

Apr  1  1996 
Apt  I  1996 
Api    1    1996 


Api    I 
Apr    1 


1996 
1996 


Apr    I    1996 


Apr  I 

Apr  I 

Apr  1 

Apt  I 

Apt  1 

Apr  1 

Apt  1 

Apt  1 


1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 


Apt    1    1996 


May  1 
Moy  1 


1996 
1996 


Moy  I  1996 

Moy  1  1996 

May  1  1996 

Moy  I  1996 
Moy 


32,00        May 


1996 
1996 


Apt 
Apr 
Apt 


1    1 


996 

1996 
1996 


Apr 

1      l-n'O 

1    1996 

Apr 

1    1996 

Apt 

1    1996 

Apr 

1    1996 

Apt    i 

1    1996 

Apt    1 

1996 

Apt    1 

1996 

Apt,  1 

1996 

VI 
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TKto 


Stock  Number 


Phce       Revtston  Date 


Tit'3 


stock  Number 


Price       Revision  Date 


ISS 


2-29  (869-02ft-00097-5)  . 

30-39  (869-028-00098-3) 

40-49  (869-028-00099-1) 

50-299 (869-028-00100-9) 

300-499 (869-O28-0O101-7)  . 

500-599" (869-028-00102-5)  . 

600-€nd  (869-028-00103-3) 

Z7  Parts: 

1-199  (869-028-00104-1) 

200-€nd  (86'W)28-00 105-0) 

28  Parts: 

1-42  (869-028-00106-8) 

43-efXl  (869-028-00107-6) 

29  Parts: 

0-99  (869-028-00108-4) 

100^J99 (869-028-00109-2) 

500-«99 (869-028-00110-6) 

900-1899  (869-028-00111-4) 

1900-1910  (§§  1900  to 

1910.999)  (869-028-001 12-2) 

1910  (§§  1910.1000  »0 

end)  (869-028-00113-1) 

191 1-1925  (869-028-001 14-9) 

1926  (869-028-00115-7) 

1927-€nd (869-028-00116-5) 

30  Parts: 

1-199  (869-028-00117-3) 

200-699 (869-028-00118-1) 

70O-£nd  (869-028-00119-0) 

31  Parts: 

0-199  (869-028-00 120-3) 

200-£ncl  (869-028-00121-1) 

32  Parts: 

1-39.  Voi.  I _ 

1-39  Vol.  II 

1-39.  Vo(.  Ill 

1-190  (869-028-00122-0) 

191-399 (869-028-00 123-8) 

400-629 (869-028-00124-6) 

630-699 (869-028-001 2S-4) 

700-799 (869-028-00126-2) 

800-End  (869-O28-00127-1) 

33  Parts: 

1-124  (869-028-00128-9) 

125-199 (86<MI28-00 129-7) 

200-€nd  (869-028-00130-1) 

34  Parts: 

1-299  : (869-028-00131-9) 

300-399 (869-028-00132-7) 

400-€nd  (869-028-00133-5) 

35  (869-028-00134-3) 

36  Parts 

1-199  (869-028-00135-1) 

200-£nd  (869-028-00 136-0) 

97 ^ (869-028-00137-8) 

38  Parts: 

0-17  (869-028-00138-6) 

18-€nd  (869-028-00139-4) 

39  (869-028-00140-8) 

40  Parts: 

•  1-51   (869-028-00141-6) 

•52 (869-028-00142-4) 

•53-59  (869-028-0014^-2) 

60  (869-028-00144-1) 

•61-71    (869-028-00145-9) 

•72-80  (869-028-00146-7) 

•81-85  (869-028-00147-5) 

86  (869-028-00148-3) 

•87-135  (869-028-00149-1) 


28,00 
20  00 
13.00 
14.00 
25.00 
6.00 
80C 

44.00 

13,00 

35  00 

30  00 

2600 

1200 
48  00 
20  00 

43  00 

27  00 
1900 
30  00 
38,00 

33  00 
26.00 
38.00 

20.00 

33  00 

1500 
1900 
18,00 
42,00 
50  00 

34  00 
1400 
2800 

28  00 

26,00 
35,00 
32.00 

27  00 
27,00 
46  00 

1500 

20  00 
48  00 

24  00 


34,00 
38,00 

23,00 


50,00 

51.00 
14,00 
4700 
47  00 

34  00 
3100 
46,00 

35  00 


Apr 
Ap( 
Apt 
Apt 
■*  Apr 
Apt 

Apr. 
Ap» 


July 
July 

July 
July 
July 
July 

Jutv 

July 
July 
July 
July 

July 
July 
July 

July 
July 

^July 

^July 

^July 

July 

July 

July 

'July 

July 

July 

July 
Ally 
JuN 

July 
July 
July 

July 

July 

July 

July 


July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 


996 
996 
996 
996 
996 
990 
996 

996 
996 

996 

996 

996 
996 
996 
996 

996 

996 
996 
996 
996 

996 
996 
996 

996 
996 

984 
984 
984 
996 
996 
996 
99' 
996 
996 

996 
996 
996 

996 
996 
996 

996 

996 

996 

996 

996 
996 

996 


996 
996 
996 
996 
996 
996 
996 
996 
996 


•  136-149  (869-028-00150-5) 35.00 

•  150-189  (869-028-00151-3) 33.00 

•  190-259  (869-028-00152-1) 22.00 

•260-299  (869-028-00153-0) 53.00 

•300-399  (869-028-00154-8) 28.00 

•400-424  (869-028-00155-6) 33  00 

•42^-699  (869-028-00156-4) 38.00 

•700-789  (869-028-00157-2) 33.00 

•790-End (869-028-00158-7) 19.00 

41  Chapters: 

1,  1-1  to  1-10  

1,  1-11  to  Appendix. 

3-6 

7  


)0-I7 
18  Vol, 
18,  Vol, 
18,  Vr 
19-100 


13.00 

2  (2  Reserved) 13.00 

14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 


I,  Parts  1-5  

.Parts  6-19 

Ill  Parts  20-52 13.00 

13.00 

1-100  (869-028-00159-9) 12.00 

101    (869-028-00160-2) 36.00 

102-200 (869-028-00161-1) 17.00 

201-£nd  (869-028-00162-9) 17.00 

42  Parts: 

•  1-399   (869-026-00163-4)  26.00 

•400-429  (869-028-00 164-5)  34,00 

•43CKEnd (869-026-00165-1) 39.00 

43  Parts: 

•  1-999  (869-028-00166-1) 30.00 

•  1000-3999  (869-026-00167-7) 31.00 

4000-End (869-026-00168-5) 15.00 


July  1.  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 


JJuty  1,  1984 
3Ju^  1.  1984 
3  July  1.  1984 
3  July  1,  1984 
3  July 
3  July 
^July 
3  July 
^July  1,  1984 
3  July  1.  1984 
3  July 


1984 
1984 
1984 
1984 


1984 


July  1.  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 

(Dct,  1,  1995 
Oct.  1,  1996 
Oct.  1,  1995 

Oct.  1.  1996 
Oct.  1,  1995 
Oct.  1,  1995 


(869-026-00169-3) 24.00       Oct. 


1995 


45  Parts: 

•  1-199," (869-028-00169-6) 28.00  Oct,  1.  1996 

200-499 (869-028-00170-0) 14.00  *C5ct.  1,  1995 

•500-1199  (869-028-00171-8) 30.00  Oct.  1.  1996 

t200-€nd (869-026-00173-1) 26.00  Oct.  1,  1995 

46  Parts: 

•  1-40 (869-026-00174-0) 21.00  Oct.  1,  1995 

•41-69  (869-026-00175-8) 17.00  Oct.  1,  1995 

••70-89  (869-028-00175-1) 11.00  Oct.  1.  1996 

•90-139 (869-026-00177-4) 15.00  Oct,  1.  1995 

140-155 (869-026-00178-2) 12.00  Oct.  1,  1995 

156-165 (869-026-00179-1) 17.00  Oct.  1.  1995 

•  166-199  (869-026-00 180-4) 17.00  Oct.  1,  1995 

•200-499  ..(869-028-00180-7) 21,00  Oct,  1,  1996 

•500-End (869-026-00182-1) 13.00  Oct.  1,  1995 

47  Parts: 

0-19  (869-026-00 18>9) 25.00  Oct.  1,  1995 

20-39  (869-026-00184-7) 21.00  Oct.  1,  1995 

40-69  (869-026-00185-5) 14,00  Oct.  1.  1995 

70-79 (869-026-00 186-3) 24.00  Oct.  1,  1995 

80-£nd  (869-026-00187-1) 30.00  (Dct.  1,  1996 

48  Chapters: 

1  (Parts  1-51)  (869-026-00188-0) 39,00  Oct.  1.  1995 

1  (Parts  52-99)  (869-026-00189-8) 24.00  Oct.  1.  1995 

2  (Ports  201-251)  (869-026-00190-1) 17.00  Oct.  1,  1995 

* 2  (Ports  252-299)  (869-028-00190-4) 16,00  Oct,  1,  1996 

3-6  (869-026-00192-8) 23,00  Oct  1.  1995 

7-14  (869-026-00193-6) 28,00  Oct,  1,  1995 

15-28  (869-028-00193-9) 38.00  Oct,  1.  1996 

•29-End (869-028-00194-7) 25.00  Oct,  1,  1996 

49  Parts: 

1-99  (869-026-00196-1) 25,00  Oct,  1,  1995 

100-177 (869-026-00197-9) 34.00  Oct.  1,  1995 

178-199 (869-026-00198-7) 22,00  Oct,  1.  1995 

200-399 (869-026-0019^5) 30.00  Oct.  1,  1995 

400-999 (869-026-00200-2) 40.00  Oct.  1.  1995 

1000-1199  (869-O26-00201-1) 18.00  Oct.  1,  1793 
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Title 


Stock  Number 


Price       Revision  Date 


•  1200-End (869-02&-00201-3)  15.00 

50  Parts: 

1-199  (869-026-00203-7) 26.00 

200-599 (869-026-00204-5) 22.00 

600-£nd  (869-026-O0205-3) 27.00 

CFR  Index  ond  Findings 

Aids  (869-028-0005 1-7) 35.00 


Oct  1,  1996 

Oct  1,  1996 
Oct.  1  1995 
Oct  1,  1995 

Jan.  1,  1996 

Complete  1996  CFR  set S83.00  1996 

Microfiche  CFR  Edition 

Subscrption  (mailed  as  issued)  264,00  1996 

Individual  copies i.oo  "           1996 

Complete  set  (one-time  mailing)  264  00  1995 

Complete  set  (one-time  moiling)  244.00  1994 

'  Becouse  Title  3  is  on  annual  compilation,  this  volume  and  all  pfevious  volumes 
stioutd  be  retained  as  a  pefrnonent  refecence  source 

'The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contoins  a  note  only  io( 
Ports  1-39  inclusive  for  the  full  text  o(  the  Defense  Acquisition  (?egulotions 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  o(  July  }  1984  contaong 
those  parts 

'The  July  1  1985  edition  of  41  CFR  Chapters  1-100  contains  o  note  on^■ 
for  Chapters  1  to  49  inclusive,  Foi  the  lull  text  of  procurement  regulotions 
in  Choptets  I  to  49  consult  the  eleven  CFR  volumes  issued  os  of  July  ' 
1984  contaning  those  chapters, 

'No  amendments  to  this  volume  weie  pfomuigated  during  the  period  Apt 
1  1990  to  Mof  31,  1996  The  CFR  volume  issued  Apfil  i  1990  should  be 
retained 

'No  amendments  to  this  volume  were  pfomulgoted  during  the  penod  July 
1    1991  to  June  30,  1996,  The  CFR  volume  issued  July  1,  1991   should  De  retaned 


«No  amendn-ients  were  piomutgoted  during  the  period  Octooer  !    1996  to 
September  30   1996,  The  CFR  volume  issued  October  i    i995  shoutd  be  retaned 
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conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $.51.00 

199.3 

(Book  II) $.51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 
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NoH   Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(St  h  (  'fJ   \  CiurrK^  t 
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Housing  and  Urban  Development  Department 

PROPOSED  RULES 
Fair  housing: 

Housing  for  Older  Persons  .\ct  of  1995  implementation; 
Federal  regulatorv  reform,  2000-2005 
NOTICES 
.Agency  information  collection  activities: 

Proposed  colle<;tion:  comment  request,  1895-1896 
Submission  for  OMB  review;  comment  request,  1896- 
1897 

Interior  Department 

See  Fish  and  Wildlife  Service  ■  ♦ 

See  Land  Management  Bureau 
See  National  Park  Service 
NOTICES 

Environmental  statements,  availability,  etc.: 
Upalco  unit  replacement  project,  UT;,  1897 

International  Trade  Administration 

NOTICES 

.Antidumping, 

Silicon  metal  from — 
Brazil.  1954-1989 
.Antidumping  and  countervailing  duties: 

Administrative  review  requests,  1874-1875 

Justice  Department 

See  Federal  Bureau  i~.!  Investigation 

NOTICES 

.Agency  information  (  ollection  activities: 

Proposed  collectKjn    comment  request.  1899-1900 
Pollution  control,  consent  judgments: 

Alpert  Iron  &  Metal  Corp  et  a!  ,  1900-1901 


I.\nn  Water  and  Sewer  Commission,  et  al..  1901 

Schusheim.  Janet  et  al.,  1901 

Western  Crude  Reserves.  Inc.  et  al.,  1901-1902 

Labor  Department 

See  Employment  and  Training  .Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Meetings: 

District  Advisory  Council.  1897-1898 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Breast  cancer  screening  consensus  development 

conference,  1892 
Fogarty  International  Center  Advisory  Board,  1892-1893 
National  Cancer  Institute,  1893 

National  Heart,  Lung,  and  Blood  Institute,  1893-1894 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  1894 
National  Institute  of  Dental  Research,  1894-1895 
National  Institute  on  Aging,  1894 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Northeastern  United  States  fisheries — 
.Atlantic  sea  scallop,  1829-1832 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Atlantic  shark,  1872-1873 
NOTICES 
Permits: 

Marine  mammals,  1875 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Denal;  National  Park  and  Preserve,  AK,  1898-1899 

Meetings:  * 

Mary  McLeod  Bethune  Council  House  National  Historic 
Site  .Advisory  Commission,  1899 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Naval  Air  Warfare  Center,  Warminster,  PA;  disposal  and 
reuse,  1878 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act.  1930-1931 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Chicago  Corp.  et  al..  1913-1925 
Univar  Corp.  et  al..  1925-1930 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  .National  Institutes  of  Health 
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Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  1931 
Meetings;  Sunshine  Act,  1931 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  1937 
Self-regulatory  organizations;  proposed  rule  chant,es: 

American  Stock  Exchange.  Inc..  1935-1937 

Chicago  Stock  Exchange,  Inc.  1937-1939 

National  Association  of  Securities  Dealers,  Inc..  1933- 
1945 

Pacific  Stock  Exchange.  Inc..  1945-1946 
Applications,  hearings,  deteiminations.  etc.: 

Master  Investment  Trust,  .Series  II,  1932-1933 

United  Financial  Group,  Inc.,  1933-193d 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

California.  1946-1947 

New  York.  1947 

Pennsylvania,  1947 
Applications,  hearings,  determinations,  etc 

Philadelphia  Ventures  Liberty  Fund,  L.P..  1946 

Social  Security  Administration 

NOTICES  / 

Magnetic  media  filing  requirements  change;  reporting 
specifications.  1947-1948 

State  Department 

NOTICES 

Grants  and  cooperative  agreements;  availabilitv,  etc.- 
International,  collaborative  projects  in  science  and 
technology  between  United  States  and  Egyptian 
Cooperators,  1948 
Meetings; 
International  Telecommunications  Advisory  Committee, 

1948 
Shipping  Coordinating  Committee,  1948-1949 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Western  Fuels  Service  Corp.,  et  al.,  1949 


Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textilp 
.Agreements 

Transportation  Department 

See  Fr-deral  A\iation  .Admmistration 
S':'(^  Surface  Transportation  Board 

Treasury  Department 

Sec  Con.rit.'-ciile!  of  \he  (~urrencv 
See  Foreign  .Assess  Lontroi  Office 
NOTiCES 
.MeetmiiS 

Deb!  Mrin;;j;e:r.."nt  .\a\-:sor\  CA.mir.ittee.  1949-1950 

United  Spates  Institute  of  Peace 

NOTiC^.S 

Grams  riiui  loopera'ive  agreements:  availabilitv.  etc.: 
Sprir.g  unsolicite.d  campetilion  program.  1952 


Separate  Parts  In  This  Issue 

Part  !i 

Depa.rtnient  of  Commerce,  Intprnanona!  Trade 
.'\d.'r.inistration,  1954-1989 

Pan  III 

Ervircnmental  F.oteclhir.  .-\gen(  v.  1992-1997 

i^artlV 

Department  of  Hjusi.ig  and  Urban  Development.  2000- 
2Q05 


Reader  Aids 

Additional  information    including  a  list  of  puhiir  laws. 
telephone  numbers,  i-eminders.  and  finding  aids,  appear'-  hi 
the  Reader  Aids  section  at  the  end  of  this  issue 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Pubiu  Uiw 
numbers.  Federal  Register  findmg  aids,  and  a  list  of 
documents  on  public  inspection  is  a\ailable  on  202-2"5- 
1538  or  275-0920. 
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Rules  and  Regulations 


Federal  Register 

Vol    62    No.  9 

Taesday,  ]anuarv   14.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Su^ienntendent  of  Documents.  Prices  of 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  96-ACE-11] 

Amendment  to  Class  E  Airspace,  Sioux 
City,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  section  corrects  an 

inadvertent  typograpbical  error  in  the 

effective  date  of  a  final  rule,  correction 

that  was  pubUshed  in  the  Federal 

Register  on  November  29.  1996  [61  FR 

60526)  Airspace  Docket  No.  96-ACE- 

11 

EFFECTIVE  DATE:  0901  UTC,  lanuarv  30, 

1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Operations  Branch. 

ACE-530C.  Federal  Administration.  601 

E.  12th  St..  Kansas  Citv,  MO  64106; 

telephone  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

The  FAA  published  a  direct  final  rule 
correction  in  the  Federal  Register  on 

November  29,  1996  (61  FR  60526).  In 
order  to  meet  the  publication  date  of  the 
Omaha  Sectional  Aeronautical  Chart, 
the  effective  date  has  been  corrected  to 
Ianuar\'  30,  1997. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  Lhe  effective 
date  for  the  Class  E  Airspace  area  at 
Sioux  City,  LA  as  published  in  the 
Federal  Register  on  November  29,  1996. 
(61  FR  60526)  (Federal  Register 
Document  96-30520;  page  60526, 
column  3)  is  corrected  as  follows: 

§71.71    [Corrected] 


ACE  lA  E5  Sioux  City,  lA  [Corrected) 

By  Removing  "Effective  Date:  0901  I'TC. 

lanuarv  31,  1997."  and  substituting 
•Effective  Date:  0901  LTC.  January  30. 
1997". 
»  *  •  «  • 

Issued  in  Kansas  Citv.  MO,  on  December  6, 
1996. 

H.J.  Lyons,  Jr., 

Manager.  Air  Traffic  Divisioi .  Ccntml  Region 
[FR  Doc,  97-845  Filed  1-13-97;  845  an;; 
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14CFRPart71 

[Docket  No.  9e-ACE-24] 

Amendment  to  Class  E  Airspace, 
Sidney,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule:  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Sidney  Municipal 
Airport,  Sidney,  NE.  The  Federal 
Aviation  Administration  has  developed 
a  Standard  Instrument  Approach 
Procedure  (SIAP)  basrd  on  the  Global 
Positioning  System  (GPS).  The  effect  of 
this  rule  is  to  provide  additional 
controlled  airspace  for  aircraft  departing 
the  Sidney  Municipal  Airport. 
DATES:  Effective  date:  May  22.  1997 

Comment  date:  Comments  must  be 
received  on  or  before  February  21 .  1997 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  Branch,  Air  Traffic  Division. 
ACE-530,  Federal  Aviation 
Administration,  Docket  Number  96- 
ACE-24,  601  East  12th  St.,  Kansas  Citv, 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  federal  hohdays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division. 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City.  Missouri  64106: 
telephone  (816)  426-3408. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  Standard  Instrument 
Approach  Procedures  (SLAP)  utilizing 
the  Global  Positionmg  System  !GPS)  at 
Sidney  Municipal  Airport,  Sidney,  NE. 
The  amendment  to  Class  E  airspace  at 
Sidnev,  NE.  will  provide  additional 
controlled  airspace  to  segregate  aircraft 
operating  under  Visual  Flight  Rules 
(VTRI  from  aircraft  operating  under 
Instrument  Flight  RmIps  (IFR) 
procedures  while  arnving  or  departing 
the  airport.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  either  circumna\  igate 
the  area,  continue  to  operate  under  \TR 
to  and  from  the  airport,  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  areas  exlendnig  from  "OO  feet 
or  more  above  the  surface  of  the  earth 
are  published  in  paragraph  6005  of  FAA 
Order  7400, 9D.  dated  Septeinber  4. 
1996,  and  effective  September  16.  1996. 
which  is  incorporated  b\'  reference  in  14 
CFR  711   The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  m  adverse  or 
negative  comment  and,  therefore,  is 
issuing  It  as  a  direct  final  rule.  Previuus 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  dunng  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  I'nless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comments  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  perifid.  the  F.'\.-\  will 
publish  a  document  m  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  F.\A 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
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a  notice  of  proposed  rulemaking  may  be 
publisht^d  with  cJ  new  romment  period 

Comments  Invited 

Although  thi':  ^r^'on  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  ,=ire  -nvited  on  this  rule 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data  views,  or  arguments 
as  they  may  desire.  Communications 
should  identifv  ^he  Rules  Docket 
number  ^nd  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES  Ail  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  r\ile  ma\  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  'hat  supports  the 
commenters  ideas  and  suggestions  is 
extremelv  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Commeius  are  speciricaily  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  'o 
modif;.  the  rule.  .-Ml  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interested  persons  A  report  that 
summarizes  each  FA.\-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Coinmenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  'Comments  to 
Docket  No  q6-ACE-24.'  The  postcard 
will  bn  date  -.tamped  and  returned  to  the 
commenter. 

.Agency  Findings 

The  regulations  adopted  herem  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
.accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
im.plicatinni  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  F.AA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulalon,  action"  under  Executive 
Order  12866;  (2)  is  not  a    significant 


rule'  under  Department  of 
Transportation  (DOT)  Regulatorv 
Policies  ^nd  Prored-ires  ,'44  FR  1 1034. 
February  26.  1979)  and  (3)  if 
p'-omulgated.  will  not  have  a  signir'icant 
economic  impact,  positive  ,)r  negative 
on  a  substantial  number  of  small  entities 
under  the  cntcria  of  'he  Regulatory 
Flexibility  Act.  A  copy  of  it  may  be 
obtained  by  contacting  'he  Rules  Docket 
at  the  location  provided  imder  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

.Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 

PART  71— AMENDED 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103.  40113. 
40120;  E.O  10854.  24  FR  9565.  3  CFR  1959- 
1963  Comp..  p.  389;  14  CFR  1  '■  .69 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400  9D,  Airspace 
Designations  and  Reponmg  Joints. 
dated  September  4,  1996  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  NE  E5  Sidney.  NE  1  Revised] 

Sidney  Municipal  Airport.  NE 

(lat.  41°06'05"N.,  long.  102°59'07;' W.) 
Sidney  VORTAC 

(lat.  41''05'48"  N.,  long.  102°58'59"  W.) 
That  airspace  extending  upward  form  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Sidney  Municipal  Airport  and 
within  4  miles  southwest  and  6  miles 
northeast  of  the  126°  radial  of  the  Sidney 
VORTAC  extending  from  the  e.e-niile  radius 
to  10.5  miles  southeast  of  the  VORTAC  and 
within  4  miles  northeast  and  6  miles 
southwest  of  the  323°  Pddial  of  th*'  Sidney 
VORTAC  extending  from  6  6-mi!es  i-adius  to 
10.5  miles  northwest  of  the  VORTAC;  that 
airspace  in  the  state  of  Colorado  extending 
upward  from  1,200  feet  above  the  surface 
within  4  miles  southwest  and  6  mile 
northeast  of  the  126°  radial  of  the  Sidney 
VORTAC  10.5  miles  southeast  of  the 
VORTAC 


Issuea  m  Kansas  Ci'\   MO,  on  December 
17   1996 

Herman.  ).  Lyons.  Jr 

Manager.  Air  Traffic  Division,  Central  Region. 
'FR  Doc  T' -846  Filed  l-■^.^-97  84?  ami 
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14  CFR  Part  71 
[Docket  No.  96-ACE-22] 

Amendment  to  Class  E  Airspace, 
Alliance,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Alliance  Municipal 
.Airport.  Alliance  NE  The  Federal 
Aviation  Administration  has  developed 
a  Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (GPS).  The  effect  of 
this  rule  is  to  provide  additional 
controlled  airspace  for  aircraft  departing 
the  Alliance  Municipal  Airport. 
DATES:  Effective  date:  May  22.  1997. 

Commient  date:  Comments  mu.st  be 
received  on  or  before  February  21.  1997. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  Branch.  Adr  Traffif  Division, 
ACE-530,  Federal  Aviation 
Administration,  Docket  Number  96- 
ACE-22.  601  East  12th  St.,  Kansas  City. 
MO  64106. 

The  oificial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m  .  Monday  through  Friday, 
except  federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  ,\ir  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Operations  Branch,  ACE-530C,  Federal 
Aviation  .Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106: 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  Standard  Instrument 
Approach  Procedures  (SIAP)  utilizing 
the  Global  Positioning  System  (GPS)  at 
Alliance  Municipal  Airport,  Alliance, 
NE.  The  amendment  to  Class  E  airspace 
at  Alliance.  NE.  will  provide  additional 
controlled  airspace  to  segregate  aircraft 
operating  under  Visual  Flight  Rules 
(VTR)  from  aircraft  operating  under 
Instrument  Flight  Rules  (IFR) 
procedLues  while  arriving  or  departing 
the  airport.  The  area  will  be  depicted  on 
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appropriate  aeronautical  charts  thereby 
enabling  pilots  to  either  circumnavigate 
the  area,  continue  to  operate  under  VFR 
to  and  from  the  airport,  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  areas  extending  from  700  feet 
or  more  above  the  surface  of  the  earth 
are  published  in  paragraph  6005  of  FAA 
Order  7400. 9D,  dated  September  4, 
1996,  and  effective  September  16,  1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  dociunenf  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  WTitten  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 


Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ACE-22."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  v^ill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble  1  certif\'  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulator.' 
Policies  and  Procedures  (44  FR  11034. 
February  26,  19791:  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  pro\'ided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  71 

.-\irspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  .^viafion 
Administration  amends  part  71  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 

PART  71— AMENDED 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  106(g),  40103.  40113. 
40120:  E.O  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389:  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996.  and  effective 
September  16.  1996.  is  amended  as 
follows; 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  NE  E5  Alliance,  NE  [Revised] 

Alliance  Municipal  ,\irpon.  NE 

(lat.  •;2'=03  12"  N  .  long   102'48'13-  W.) 

Alliance  VOR'DME 

(lat  42°03  20    N  .  long.  102''48'16"  W  ) 

That  airspace  extending  upward  from  700 
fesi  above  the  surface  within  a  6  8-niile 
.•■adius  of  the  Alliance  Viunicipal  .\irport  and 
within  3  miles  each  side  of  the  145^  radial 
of  the  .-Mliance  VOR/DME  extending  fron.  the 
6.8-mi!p  radius  to  10.5  miles  southeast  of  the 
\'OR/DME  and  within  3  miles  each  side  of 
the  302°  radial  of  the  Alliance  \'0R  DME 
extending  from  the  6.8-mile  radius  to  8.r 
miles  northwest  of  the  VORDME 
•         •  »         *  • 

Issued  in  Kansas  City.  MO,  on  December 
1".1996 

Herman  J.  Lyons,  Jr., 

Manager.  Air  Traffic  Division.  Central  Region. 
[FR  Doc  97-847  Filed  1-13-97;  8:45  am) 
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summary:  NMFS  issues  this  final  rule  to 
implement  Amendment  5  to  the  Fishery 
Management  Plan  for  the  Atlantic  Sea 
Scallop  Fishery  (FMF).  The  final  rule 
closes  a  9  mi-  (23  il  km-1  site  to 
transiting  and  fishing  with  other  than 
hand  gear  for  an  18-month  period  to 
allow  for  the  conduct  of  a  NMFS- 
sponsored  sea  scallop  aquacultufe 
research  project,  provides  for 
exemptions  from  the  closure  for  vessels 
using  certain  gear  types  and  for  vessels 
participating  in  the  project,  and 
provides  for  temporary  exemptions  for 
vessels  participating  in  the  project  from 
certain  fishing  regulations  that  might 
inhibit  or  prevent  their  performing  any 
activitv  necessary  for  project  operations. 
The  intended  effect  of  this  action  is  to 
support  the  aquaculture  research  project 
and  prevent  conflicts  between  fishing 
gear  and  project  equipment  for  the 
limited  duration  of  the  project. 
EFFECTIVE  DATE:  February  13.  1997 
through  July  15.  1998. 
ADDRESSES:  Copies  of  Amendment  5,  its 
regulatory  impact  review  (RIR).  the 
initial  regulatory  flexibility  analysis 
contained  within  the  RIR,  and  the 
environmental  assessment  are  available 
from  Christopher  Kellogg,  Acting 
Executive  Director,  New  England 
Fisherv  Management  Council.  Suntaug 
Office  Park,  5  Broadway.  Saugus.  MA 
01906-1097. 

Comments  regarding  burden-hour 
estimates  for  collection-of-information 
requirements  contained  in  this  final  rule 
should  be  sent  to  Dr.  Andrew  A. 
Rosenberg,  Regional  .^dministrato^.  1 
Blackburn  Drive,  Gloucester.  .MA  01930. 
and  the  Office  of  Information  and 
Regulatorv  Affairs,  Office  of 
Management  and  Budget  (0MB). 
Washington,  DC  20502  (Attention: 
NOAA  Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  [ones,  Fisherv  Policy  Analyst.  508- 
281-9273 

SUPPLEMENTARY  INFORMATION: 
Amendment  5  to  the  FMP  was  prepared 
by  the  New  England  Fishery 
Management  Cornell  (Council).  A 
notice  of  availability  for  the  amendment 
when  it  was  proposed,  was  published 
on  August  29.  1996  (61  FR  45395).  and 
a  proposed  rule  to  implement  it  was 
published  om  September  20.  1996  (61  FR 
49428)  Details  of  this  action  were 
described  in  the  preamble  to  the 
proposed  ruh  and  are  not  repeated  here 

Approved  Manasement  Mear  ures 

This  fir.al  rule  establibties  a  9  mi- 
(23.31  km^)  area  closure  approximately 
12  mi  .22.22  km]  soii'hwesi  or  the 
island  of  Manha's  Vineyard.  MA 
(hereinafter  calleH  the  Sea  Scallop 


Experimental  Area),  to  transiting  and 
fishing  with  other  than  handgear  for  an 
18-month  period  to  -nllow  for  the 
conduct  of  a  NMFS-sponsored 
(Saltonstall-Kennedy  (NOAA  Award  NA 
66FD0027))  sea  scallop  aquaculture 
research  project  and  provides  for 
exemptions  from  the  closure  for  vessels 
using  certain  gear  types  and  for  vessels 
participating  in  the  project. 

Additionally,  this  final  rule  provides 
the  Regional  Administrator  (RA)  with 
authority  to  temporarily  exempt  a  vessel 
participating  in  the  project  from  any 
specific  Federal  fishing  regulation 
which  inhibits  or  prevents  the  vessel 
from  performing  any  activity  necessary 
for  project  operations,  such  as 
regulations  prohibiting  the  use  of 
nonconforming  fishing  gear  or  the 
possession  of  scallops  when  not  fishing 
under  a  DAS  allocation. 

This  action  prohibits  fishing  other 
than  with  handgear  within  the  Sea 
Scallop  Experimental  Area  for  18 
months.  However,  fishing  with  gear 
other  than  gillnet  and  mobile,  i.e.. 
trawls  and  dredges  such  as  lobster  pots, 
longline,  and  any  other  gear  determined 
by  the  RA  as  not  likely  to  interfere  with 
the  research  project,  will  be  allowed  in 
the  area  pursuant  to  an  Allowable  Gear 
Permit  (AGP)  issued  by  the  RA.  This 
permit  requirement  will  enable  the  RA 
to  inform  vessel  operators  of  the 
location  of  the  research  equipment  and 
avoid  potential  conflicts  between 
fishery  and  project  activities.  Fishers 
authorized  to  fish  in  the  Sea  Scallop 
Experimental  Area  under  an  AGP  may 
also  be  required  periodically  to  remove 
their  gear  or  may  be  required  to  set  their 
gear  a  certain  minimum  distance  from 
research  project  activities.  At  least  2 
weeks  notice  will  be  provided  to  vessel 
operators  of  any  requirement  to  relocate 
fishing  gear. 

All  vessels  will  be  allowed  to  transit 
the  area  at  any  time,  provided  their 
fishing;  gear  is  properly  stowed. 

Vessels  participating  in  the  project 
will  be  allowed  to  fish  within  and 
transit  the  Sea  Scallop  Experimental 
Area  purs-iant  to  an  EFP  issued  by  the 
RA,  Such  EFP  may  exempt  such  vessel 
from  specific  Federal  fishing  regulations 
which  may  inhibit  or  prevent  that  vessel 
from  performing  any  activity  necessarv- 
for  project  operations  such  as 
regulations  prohibiting  the  use  of  non- 
conforming fishing  gear  or  the 
possession  of  scallops  when  not  fishing 
uuder  a  DAS  allocation.  Vessels  issued 
an  EFP  art  exempt  from  DAS 
requirements  for  any  trip  transi'ir.g  to 
aiid  from,  ana  conducted  exclusively 
within,  the  Sea  Scallop  Experimental 
Area,  and  lor  the  portion  of  any  trip 
used  to  trani-port  sea  scallops  from  tlie 


fishing  grounds  to  the  area.  The  EFP 
also  may  allocate  and  authorize  the  use 
of  up  to  2  additional  DAS  for  the 
collection  of  sea  scallops  from  the 
fishing  grounds  for  transportation  to  the 
Sea  Scallop  Experimental  Area.  Vessels 
issued  an  EFP  must  comply  with  all 
conditions  and  restrictions  specified  in 
the  permit. 

Comments  and  Responses 

Written  com.ments  were  received  from 
one  individual. 

ConMn^ni:  The  (X)mmenter  expressed 
concern  about  lobster  gear  that  is 
tvpicallv  fished  in  a  portion  of  the  Sea 
Scallop  Experimental  Area  for  about  6 
months  per  year,  and  whether  the 
project  managers  will  be  able  to  work 
around  lobster  gear  during  the  research 
project  period. 

Rt'sponsp:  The  Regional 
Administrator  will  issue  AGPs  to  lobster 
pot  vessels  interested  in  fishing  within 
the  Sea  Scallop  Experimental  Area. 
Lobster  fishers  may  be  required  to 
remove  their  gear  periodically  or  may  be 
required  to  set  fishing  gear  a  certain 
minimum  distance  from  research  project 
activities.  The  AGP  program  provides  a 
means  by  which  to  communicate  the 
dates  and  specific  locations  of  project 
equipment  and  activities  to  those  who 
are  fi.shing  in  the  area.  At  least  2  weeks 
notice  will  be  provided  prior  to 
activities  that  would  require  removal  of 
fishing  gear.  A  minimum  of  4  weeks 
notice  will  be  provided  in  the  event  that 
more  than  25  percent  of  the  closed  area 
is  involved.  NMFS  will  continue  to 
stress  to  the  principal  NOAA  grant 
investigators  for  the  project  that 
communication  between  fishers  and 
project  managers  be  maintained  for  the 
duration  of  the  project  to  prevent 
conflicts. 

Changes  From  the  Proposed  Rule 

Changes  were  made  to  §  648.56(a)  to 
clarifv  which  permits  are  required  for 
vessels  participating  in  the  sea  scallop 
aquaculture  research  project  or  fishing 
within  the  Sea  Scallop  Experimental 
Area,  but  not  participating  in  the 
project.  Editorial  simplifications  and 
clarifications  were  made  throughout  the 
rule. 

Classification 

The  Regional  Administrator 
determined  that  this  final  rule  is 
necessary  for  the  conservation  and 
management  of  the  Atlantic  sea  scallop 
fishery  and  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  other 
applicable  law. 
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This  final  rule  has  been  determined  to 
be  significant  for  the  purposes  of  E.O. 
12866.  The  action  raises  a  novel  legal  or 
policy  issue  arising  out  of  a  legal 
mandate  under  the  Magnuson-Stevens 
Act.  in  that  it  may  be  viewed  as  setting 
a  precedent  for  establishing  other 
aquaculture  efforts  in  the  exclusive 
economic  zone. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed  that  it  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  comment  received  and  the  changes 
made  to  the  rule  do  not  change  the  basis 
for  that  certification.  Accordingly,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

Notwithstanding  any  oi  >  jr  provision 
of  law.  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  compluji\'ith  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  one  new  collection- 
of-information  requirement  subject  to 
the  PRA.  This  coliection-of-information 
requirement  has  been  approved  bv 
OMB,  and  the  OMB  control  number  and 
public  reporting  burden  are  listed  as 
follows:  Sea  Scallop  Experimental  Area 
authorization  request.  (0.5  hours/ 
response)  under  OMB  Control  Number 
0648-0321, 

The  estimated  response  time  includes 
the  time  needed  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection-of-information. 
Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  the 
collection-of-information  to  NMFS  and 
OMB  (see  ADDRESSES). 

NMFS  reinitiated  consultation  on  the 
Atlantic  Sea  Scallop  FMP  on  October  7. 
1996.  This  consultation  will  consider 
new  information  concerning  the  status 
of  the  northern  right  whale.  The 
Regional  Administrator  has  determined 
that  the  implementation  of  .Amendment 
5,  pending  completion  of  that 
consultation,  will  not  result  in  anv 
irreversible  or  irretrievable  commitment 
of  resources  that  would  have  the  effect 
of  foreclosing  the  formulation  or 
implementation  of  any  reasonable  and 
pnident  alternative  measures. 


List  of  Subjects 

15  CFR  Part  909 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  8.  1997 
Charles  Kamella, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries.  Satwnal  Marine  F:sheries  Senice 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  chapter  IX  and  50 
CFR  chapter  VI  are  amended  as  follows: 

15  CFR  CHAPTER  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U  S  C  3501  et  seq. 

2.  In  §  902.1,  in  paragraph  (h),  the 
table  is  amended  by  adding,  in 
numerical  order,  the  following  entrv  to 
read  as  follows: 

§902.1    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 


(b) 


CFR  part  or  section  where  the 
information  collection  require- 
ment IS  located 


Current 
OMB  con- 
trol number 
(all  numbers 
iDegin  with 

0648-) 


50  CFR 


648.56 


-0321 


50  CFR  CHAPTER  VI 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

3,  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

.Authority:  IB  U.S.C.  1801  et  seq. 

4.  In  §648  14,  paragraph  (al(96)  is 
added  to  read  as  follows: 

§648.14    Prohibitions. 

(a)  *    *    * 

(96  )  Fish  within  or  transit,  with  other 
than  handgear,  the  Scallop 
Experimental  Area  defined  in 


§  648.56(a)(1),  except  as  provided  for  in 
§648.56  (a)(2)  and  (a)(3) 
*         *         «         •         • 

5.  Section  648.56  is  added  to  subpart 
D  to  read  as  follows 

§  648.56    Scallop  research  project. 

(a)(1)  Scallop  experimental  area 
Fri.  Ti  February  13   1997  through  lulv  15. 
199c),  no  fishing  vessel  or  person  on  a 
fishing  vessel  may  fish  within  or  transit, 
with  other  than  handgear,  the  area 
known  as  the  Sea  Scallop  Experimental 
.Area,  as  defined  by  straight  lines 
connecting  the  following  points  m  the 
order  stated,  except  as  provided  for  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section: 


Point 

Latitude 

Longitude 

41°il.8N. 
4ni.8'N. 

4ro8,e  N 

4r08.6  N 

70=50' W 

2  

3 

70=46  W. 
70'45  W 

4  

70°50  W 

(2)  Exemptions.  A  fishing  vessel  and 
persons  on  a  fishing  vessel  may  fish 
within  or  transit  the  Sea  Scallop 
Experimental  .'Krea: 

(i)  With  pot  gear  and  traps,  longline 
gear,  or  any  other  gear,  provided  such 
pot  gear  and  trap^.  lonqhne  gear,  or 
other  gear  is  d-^termined  by  the  Regional 
Director  as  not  likely  '.o  inter.^ere  with 
the  sea  scallop  aquacv.lture  research 
project  in  the  .Sea  Scallop  Experimental 
-Area,  and  provided  such  •.esse]  has  been 
issued  an  allowed  gear  permit  (.AGP) 
under  paragraph  (a)(4l(i)  of  this  section; 
or 

(ill  If  such  vessel  has  been  issued  an 
expenme.fital  tlshing  permit  (EFF)  under 
paragraph  (a)(4)(i)  of  this  section  to 
participate  in  the  sea  scallop 
aquaculture  research  project  in  the  Sea 
Scallop  Experimental  Area. 

(3)  Transiting  Vessels  that  are  not 
exempted  from  the  prohibition  against 
fishing  within  or  transiting  the  Sea 
Scallop  Experimental  Area  under 
paragraph  (a)(2)  of  this  section  may 
transit  such  area  provided  their  gear  is 
stowed  in  accordance  with  the 
provisions  of  §  648.81(e). 

(4)  Allowed  gear  and  experimental 
fishing  permits — (i)  Allowed  gear 
permits.  The  Regional  Director  mav 
issue  an  AGP  to  any  vessel  to  fish 
within  and  transit  the  Sea  Scallop 
Experimental  Area  with  the  gear 
specified  in  paragraphs  (a)(2)(i)  of  this 
section.  Vessels  issued  an  AGP  may  be 
required  to  move  their  gear  within,  or 
remove  their  gear  from,  the  area  upon 
notification  by  the  Regional  Director 
and  must  comply  with  any  additional 
conditions  and  restrictions  specified  in 
the  permit. 
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(ii)  Experimental  fishing  permits.  The 
Regional  Director  may  issue  an  EFP 
under  the  provisions  of  §648.12,  if 
consistent  with  the  provisions  of 
paragraph  (a)(4)(iv)  of  this  section,  to 
any  vessel  participating  in  the  sea 
scallop  aquaculture  research  project  to 
fish  vvithui  and  transit  the  Sea  Scallop 
E.xperimental  Area.  Such  an  EFP  may 
exempt  such  vessel  from  specific 
Federal  fishing  regulations  which  may 
inhihit  or  prevent  that  vessel  from 
performing  any  activity  necessary  for 
project  operations  such  as  regulations 
prohibiting  the  use  of  non-conforming 
fishing  gear  or  the  possession  of  scallops 
when  not  fishing  under  a  DAS 
allocation.  Vessels  issued  an  EFP  shall 
be  exempted  from  DAS  requirements  as 
specified  in  the  FMP  for  any  trip  in 
which  the  vessel  engages  exclusively  in 
projet:t  activities  such  as  bottom 
surveying,  biological  sampling,  or  use  of 
non-regulated  hand  year  outside  the  Sea 
Scallop  Experimental  Area.  The  EFP 
also  may  allocate  and  authorize  the  use 
of  up  to  2  additional  D.'\S  for  project 
activities  relating  to  scallop  seeding. 
Vessels  issued  an  EFP  must  comply 
with  all  conditions  and  restrictions 
specified  in  the  permit. 

(iii)  A  vessel  with  an  AGP  or  EFP 
must  carry  the  permit  on  board  the 
vessel  while  fishing  in  the  Sea  Scallop 
Experimental  Area  or  participating  in 
the  scallop  aquaculture  project. 

(iv)  The  Regional  Director  may  not 
issue  an  AGP  or  EFP  unless  he 
determines  that  issuance  is  consistent 
with  the  objectives  of  the  FMP.  the 
provisions  of  the  Magnuson-Stevens 
Act,  and  other  applicable  law  and  will 
not: 

(A)  Have  a  detrimental  effect  on  the 
sea  s<;allop  resource  and  fisher)'; 

(B)  Create  significant  enforcement 
problems;  or 

(C)  Have  a  detrimental  effect  on  the 
scallop  project. 

(5)  Applirntion.  \n  application  for  an 
AGP  or  EFP  must  be  in  writing  to  the 
Regional  Director  and  be  submitted  at 
least  30  days  before  the  desired  effective 
date  of  the  permit.  The  application  must 
include,  but  is  not  limited  to,  the 
following  information: 

(i)  The  date  of  application, 

(ii)  The  applicant's  name,  current 
address,  telephone  number  and  fax 
number  if  applif:abie, 

(iii;  The  current  vessel  name,  owner 
address,  and  telephone  number, 

(iv)  The  vessel's  Federal  permit 
number 

(v)  The  l.'SCG  doc:umentation  number. 

(vi)  The  species  (target  and  incidental) 
expected  to  be  harvested. 

(vii)  The  )iear  type,  size,  buoy  colors, 
trap  identification  markings  and  amount 


of  gear  that  will  be  used;  and  exact 
time(s)  fishing  will  take  place  in  the  Sea 
Scallop  Experimental  Area. 

(viii)  The  signature  of  the  applicant. 

(b)  I  Reserved  I 


[PR  Doc  97-872  Filed  1- 

BILLING  CODE  3510-22-P 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  560 

Iranian  Transactions  Regulations 

agency:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Notice;  extension  of  time  to 

report. 


SUMMARY:  The  Office  of  Foreign  Assets 
Control  of  the  U.S.  Department  of  the 
Treasury  is  extending  to  May  ,30,  1997, 
the  deadline  for  submission  of  quarterly 
reports  pursuant  to  §  560.603  of  the 
Iranian  Transactions  Regulations  for  the 
quarters  ending  December  31,  1996.  and 
March  31.  1997. 

EFFECTIVE  DATE:  January  10.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loren  L.  Dohm,  Chief.  Blocked  Assets 
Divison  (tel.:  202/622-2440),  or  William 
B.  Hoffman.  Chief  Counsel  (tel.:  202/ 
622-2410),  Office  of  Foreign  Assets 
Control,  Department  uf  the  Treasury, 
Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  Bv  modem,  dial  202/ 
515-1387  and  type  '/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  WordPerfect  5.1. 
ASCII,  and  Adobe  Acroba'^M  readable 
(*.PDF)  formats.  For  Internet  access,  the 
address  for  use  with  the  World  Wide 
Web  (Home  Page),  Telnet,  or  FTP 
protocol  is:  fedbbs.access.gpo.gov.  The 
document  is  also  accessible  for 
downloading  in  ASCII  format  without 
charge  from  Treasury's  Electronic 
Library  ("TEL")  in  the  "Business.  Trade 
and  Labor  Mall"  of  the  Fed  World 
bulletin  board.  By  modem,  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols;  Telnet  =  fedwnrld.gov 
;i92.239.93.3);  World  Wide  Web  (Home 
Page)  =  http://www.fedworld.gov;  FTP 
=  ftp.fedworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 


Control  is  available  for  downloading 
from  the  Office's  Internet  Home  Page: 

http:// www. ustreas.gov/treasury 
services/fac/fachtml,  or  in  fax  form 
through  the  Office's  24-hour  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
(within  the  United  States)  a  touch-tone 
telephone. 

Notice 

On  November  15.  1996,  the  Office  of 
Foreign  Assets  Control  ("OFAC") 
published  an  amendm.ent  to  §  560.603  of 
the  Iranian  Transactions  Regulations.  31 
CFR  Part  560  (the  "Regulations"),  which 
imposes  reporting  requirements  on 
United  States  persons  with  foreign 
affiliates  (See  61  FR  58480).  Any  report 
required  to  be  submitted  to  OFAC 
pursuant  to  §  560.603  of  the  Iranian 
Transactions  Regulations  for  the  quarter 
ending  December  31,  1996,  or  for  the 
quarter  ending  March  31.  1997.  maybe 
filed  up  to  but  no  later  than  May  30, 
1997. 

issued:  January  7.  1997. 
R.  Richard  N'ewcoinb, 

Director.  Office  of  Foreign  Assets  Control 

.-\ppro\pd:  |anuar\'  7.  1997. 
James  E.  John.son, 
Assistant  Secretary  (Enforcement! 
|FR  Doc.  97-974  Filed  1-10-97:  12:08  pml 

BILUNG  CODE  4aiO-25-F 


ENVIRONMENTAL  PROTECTION 

AGENCY 

» 

40  CFR  Parts  1,  2,  21,  22,  60,  61,  62, 
147,  262.  272,  707,  763 

[FRL-5674-2] 

Technical  Amendments  to  Revise 
Addresses 

AGENCY:  Environmental  Protection. 

Agency  (EPA). 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  The  EPA  is  revising  the 
address  for  its  Region  5  office,  and  those 
of  the  environmental  agencies  of  the 
States  of  Illinois.  Michigan  and  Ohio  in 
40  CFR  Parts.  1.  2,  21.60.61.  62.  147, 
272,  707,  and  the  appendices  to  40  CFR 
Parts  22,  262,  and  763  because  of 
changes  in  office  locations.  This 
document  does  not  change  the 
substantive  requirements  of  the 
standards. 

EFFECTIVE  DATE:  This  action  becomes 
effective  January  14,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Gaitskill,  United  States  Environmental 
Protection  Agencv,  Region  5,  Chicago. 
Illinois  60604-3590,  (312)  886-6795. 
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SUPPLEMENTARY  INFORMATION:  This  nile 
makes  editorial  changes  to  various 
environmental  regulations  in  title  40  to 
replace  obsolete  addresses  and 
organization  names  with  appropriate 
new  ones. 

List  of  Subjects 

40  CFH  Part  1 

Environmental  protection. 
Organization  and  functions 
(Government  agencies). 

40  CFR  Part  2 

Freedom  of  information. 
40  CFH  Part  21 

Small  businesses. 
40  CFR  Part  22 

Administrative  practice  and 
procedure. 

40  CFR  Part  60 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  61 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  62 

Administrative  practice  and 
procedure. 

40  CFR  Part  147 

Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  262 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  272 

Intergovernmental  relations. 

40  CFR  Part  707 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  763 

Administrative  practice  and 
procedure,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated.  December  30, 1996. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

Therefore,  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows; 


Authority:  5  l'  S  C  552. 
§1.7    [Amended] 

2.  Section  1.7.  paragraph  (b)(5)  is 
amended  by  replacing  "230  South 
Dearborn  Street"  with  "77  West  Jackson 
Boulevard". 

PART  2— PUBLIC  INFORMATION 

3.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority-:  5  L  .S.C.  301,  552  (as  amended) 
553.  sees.  114,  205.  208.  301.  and  307,  Clean 
.^ir  Act,  as  amended  (42  L'.S.C.  7414.  7525, 
7542,  7601.  7607);  sees.  308.  501  and  509(a., 
Clean  Water  .^ct,  as  amended  (33  I', .S.C. 
1318.  1361.  1369(a]):  sec.  13.  Noise  Control 
Act  of  1972  (42  L'.S.C.  491 2):  sees   1445  and 
1450.  Safe  Drinking  Water  Act  (42  C.S  C 
3001-4.  300J-9):  sees.  2002.  3007,  and  9005 
Solid  Waste  Disposal  .Act.  as  amended  (42 
U,S.C,  6912,  6927,  6995);  sees.  8(c).  11.  and 
14,  Toxic  Substances  Control  .Act  (15  L'.S.C 
2607(c).  2610.  2613);  sees.  10.  12.  and  25. 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  .Act.  as  amended  (7  U.S.C.  136h. 
1 36j.  1  36w);  sec.  408(fi.  Federal  Food.  Drug 
and  Cosmetic  .Act.  as  amended  (21  L'.S.C. 
346(f)):  sees.  104(rj  and  108.  Marine 
Protection  Research  and  Sanctuaries  Act  of 
1972  (33  U.S.C.  1414(f),  1418),  sees.  104  and 
115,  Comprehensive  Environmental 
Response,  Compensation,  and  Liability  .Act  of 
1980.  as  amended  (42  L'.S.C.  9604  and  9615); 
see.  505.  Motor  Vehicle  information  and  C^st 
Savings  Act.  as  amended  (15  L'.S.C.  2005). 

§2.106    [Amended] 

4.  Section  2,106,  paragraph  (b)(.5)  is 
amended  by  replacing  "230  Dearborn 
Street"  with  "77  West  Jackson 
Boulevard". 

PART  21— SMALL  BUSINESS 

5.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  15  L'.S.C.  636.  as  amended  bv 
Pub,  L.  92-500. 

§21,3    [Amended] 

6.  Section  21.3,  paragraph  (a)  table  is 
amended  replacing  "230  South 
Dearborn  St."  with  "77  West  Jackson 
Boulevard". 

PART  22— CONSOLIDATED  RULES  OF 
PRACTICE  GOVERNING  THE 
ADMINISTRATIVE  ASSESSMENT  OF 
CIVIL  PENALTIES  AND  THE 
REVOCATION  OR  SUSPENSION  OF 
PERMITS 

7.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  15  L'SC  2615,  42  CSC. 
7413(d),  7524(c),  7545(dl.  7547(d).  7601  and 
7607(a);  7  U.S.C.  136(1)  and  (m);  33  L'  S,C, 
1319.  1415  and  1418;  42  USC.  6912,  6928 
and  6991(e);  42  L'S  C.  9609;  42  L'.S  C  11045 


Appendix  to  Part  22    [Amended] 

8.  The  appendix  to  Part  22  is 
amended  b\  replacing  "23tJ  South 
Dearborn  St."  with  "77  West  Jackson 
Boule\ard", 

PART  60-STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

9  The  nuthority  citation  for  pan  6U 
continues  to  read  as  follows: 

.\uthorit>:  42  '.    S  C   7401    74ri    :4!4 
7416,  7429' and  7601 

10.  Section  60,4  is  amended  bv 
revising  the  Region  \'  address  in 
paragraph  (a);  and  bv  revising 
paragraphs  (hj(0),  (b)(P).  (b)(X). 

lb)[KK)[ii).(b)(KK)(iii).(b)(lCK)(iy). 
(b)(KK){v;).  lbl(KK){i,x).  (b)(KK)(xii).  and 
(b)(KK)(xiii)  to  read  as  follows: 

§60.4    Address. 


Region  V  (Illinois,  Indiana.  .Michigan. 
Minnesota.  Ohio.  Wisconsin).  Director.  Air 
and  Radiation  Division,  I'.S.  Environmental 
Protection  .Agency,  77  West  lackson 
Boulevard.  Chicago,  IL  60604-3590. 

*  «  *  «  « 

(b)  *   •    • 

(O)  Stale  of  Illinois,  Bureau  of  Air.  Division 
of  .Air  Pollution  Control.  Illinois 
Environmental  Protection  Agency,  2200 
Churchill  Road.  Springfield,  IL  62794-9276. 

(P)  State  of  Indiana.  Indiana  Department  of 
Environmental  Managemeni,  100  North 
Senate  .Asenue,  P.O  Box  6015,  Indianapolis, 
Indiana  46206-6015 
***** 

(X)  State  of  Michigan,  .Air  Quality  Division, 
.Michigan  Department  of  En\  ironraentai 
Quality.  P  0  Bo\  30260.  Lansing,  Michigan 
48909. 

•  «  ♦  *  « 

(KK)   •    '    • 

(ii)  Stark  Countv  .Air  Pollution  Cxmtrol 
Division,  420  Market  .Avenue  Nonh.  Canton, 
Ohio  44702-3335 

(iiil  Butler,  Clermont.  Hamilton,  and 
Warren  Counties  Air  Program  Manager, 
Hamilton  Count\  Department  of 
Environmental  Services.  1632  Central 
Parkway.  Cincinnati,  Ohio  45210, 

(iv)  Cuyahoga  County:  Com.missioner, 
Depanment  of  Public  Health  &  Welfare. 
Division  of  .Air  Pollution  Control,  1925  Saint 
Clair,  Cleveland  Ohio  44114 
***** 

(vi)  Clark,  Darke,  C^reene,  Miami, 
.Montgomery,  and  Preble  Cxiunties:  Director. 
Regional  .Air  Pollution  Ckintrol  .Agency 
(R.APCA)  451  West  Third  Street.  Dayton, 
Ohio  45402. 
***** 

(ix)  Allen.  Ashland.  Auglaize,  Crav*ford, 
Defiance,  Erie,  Fulton,  Hancock.  Hardin, 
Henrv'.  Huron.  Marion,  Mercer,  Ottawa, 
Paulding.  Putnam.  Richland,  Sandusky, 
Seneca,  Van  Wert.  Williams.  Wood  (except 
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ISS 


Cit\  of  Rossford).  dnd  Wyandot  Counties: 
Ohio  Envi-onmfnt.il  Protpction  Agency. 
Northwpst  Distnrt  Office.  Air  Pollution 
CA)ntroi,  .i47  Dunbridge  Rd.,  Bowling  Green. 
Ohio  43402 
***** 

(xii)  Champaign,  Clinton,  Highland,  Logan. 
ind  Shelby  Cx)unties;  Ohio  Environmental 
Protection  Agency,  Southwest  District  Office, 
Air  Pollution  Unit,  401  East  Fifth  Street, 
Dayton.  Ohio  45402-291 1 . 

(xiii)  Delaware,  Fairfield,  Fayette.  Franklin, 
knox.  I. irking,  Madison,  Morrow,  Pickaway, 
,ind  I'nion  Counties;  Ohio  Environmental 
Protection  Agency,  Central  District  Office, 
\i:  Pollution  Control.  3232  Alum  Creek 
Drive.  Cohimbus,  Ohio.  43207-3417. 


PART  61— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 

11   Thti  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  TSC.  7401.  7412,  7414, 

741b    ~h(n 

12,  Section  bl.U4  is  amended  by 
revising  the  Region  V  addres.s  in 
paragraph  (al.  and  hv  revising 
paragraphs  !b|(0),  (b)(P).  (b)(X). 
ib)(KK)lii).!hj(KK)(iii).(b)(KKHiv). 
(h)(KK)ivi).  fb){KK)(ix).  (b)(KK)(xii)  and 
(b)(KK)(\iii)  to  read  as  follows: 


Division  of  Air  Pollution  Control 
Clair,  Cleveland.  Ohio  441 14 


1925  Sain! 


§61.04    Address. 


(a) 


Kegion  V  (liiinois.  Indiana.  Michigan, 
.Minnesota.  Ohio,  Wisconsin).  Director,  Air 
and  Radiation  Division,  U.S.  Environmental 
Protection  .Agency,  77  West  Jackson 
Boulevard,  Chicasn.  IL  60604-3590. 


(b)  •    *    ■ 

lO)  Sta^t'  of  Illinois.  Bureau  of  Air,  Division 
ni  .Air  Poliution  Q)ntrol,  Illinois 
Environmo ntal  F'rotection  .Agonrv.  2200 
Churchill  Rnad.  Springfield.  IL  62794-9276. 

(P)  State  of  Indiana.  Indiana  Department  of 
Environmental  Managpm>>nt.  100  North 
Senate  .Avenue,  P  ()  Box  <)015,  Indianapolis, 
Indiana  46206-601  i 


[K]  State  of  .Mif  higan.  Air  Quality  Division, 
Michigan  Department  of  Environm.ental 
Quahtv,  P  O  Box  10260.  Lansing.  Michigan 
48909 


(KK) *   *    * 

(ii)  Stark  County:  .Air  Pollution  Control 
Division,  420  Market  .Avenue  North.  Clinton. 
Ohio  44702-3335 

(lii)  Butler.  Clermont.  Hamilton,  and 
Warren  Counties:  ,Air  Program  Manager, 
Hamilton  County  Department  of 
Environmental  Services.  1632  Central 
Parkway.  Cincinnati,  Ohio  45210 

(iv)  Cuyahoga  County:  Commissioner, 
Department  of  Public  Health  &  Welfare, 


(vi)  Clark.  Darke.  Greene.  Miami, 
Montgomery,  and  Preble  Counties:  Director, 
Regional  Air  Pollution  Control  Agency 
(RAPCA).  451  West  Third  Street,  Dayton, 
Ohio  45402, 
***** 

(ix)  Allen,  Ashland.  .Auglaize,  Crawford. 
Defiance.  Erie,  Fulton.  Hancock.  Hardin. 
Henry,  Huron,  Marion,  Mercer,  Ottawa, 
Paulding,  Putnam,  Richland,  Sandusky, 
Seneca,  Van  Wert,  Williams,  Wood  (except 
City  of  Rossford),  and  Wyandot  Counties: 
Ohio  Environmental  Protection  Agency, 
Northwest  District  Office,  Air  Pollution 
Control,  347  Dunbridge  Rd  .  Bowling  Green, 
Ohio  43402. 
***** 

(xii)  Champaign,  Clinton.  Highland.  Logan, 
and  Shelby  Counties:  Ohio  Environmental 
Protection  Agency,  Southwest  District  Office. 
Air  Pollution  Unit.  401  East  Fifth  Street. 
Dayton,  Ohio  45402-2911. 

(xiii)  Delaware,  Fairfield,  Fayette,  ['ranklin. 
Knox,  Licking,  Madison.  Morrow,  Pickaway, 
and  Union  Counties:  Ohio  Environmental 
Protection  Agency,  Central  District  Office. 
Air  Pollution  Control,  3232  Alum  Creek 
Drive,  Columbus,  Ohio.  43207-3417. 


PART  62— APPROVAL  AND 
PROMULGATION  OF  STATE  PLANS 
FOR  DESIGNATED  FACILITIES  AND 

POLLUTANTS 

13.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7413  and  7601. 

§62  10     [Amended] 

14.  Section  62.10  table  is  amended  by 
replacing  "Federal  Building,  230  South 
Dearborn  St.,  Chicago,  lU,  60606"  with 
"Mail  Code  A-17J.  77  West  Jackson 
Blvd.  Chicago,  II.  B0604-3,590'. 

PART  147— STATE  UNDERGROUND 
INJECTION  CONTROL  PROGRAMS 

15.  The  authority  citation  for  Part  147 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300h;  and  42  U.S.C. 
690!  f.'  >f,f 

§147.750    [Amended] 

16.  Section  147.750(a)  introductory 
text  is  amended  by  replacing  "230 
South  Dearborn  Street"  with  "77  West 
Jackson  Boulevard" 

§147.2500    [Amended] 

17.  Section  147.2500(a)  introductor\' 
text  is  amended  bv  replacing  "230 
South  Dearborn  Street"  v  -th  "77  West 
lackson  Boulevard". 


PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

18.  The  authority  citation  for  Part  262 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6906,  6912.  6922, 
6923,  0925' 6937  and  6938, 

Appendix  to  Part  262    [Amended] 

19.  Item  19  in  the  appendix  to  Part 
262  is  amended  bv  replacing  "230  South 
Dearborn  St"  with  "77  West  Jackson 
B!vd". 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

20.  The  aulhorit)  citation  for  Part  272 
continues  to  read  as  follows: 

Authority:  Sees.  2002(aj.  3006.  and  7004(b) 
of  the  Solid  Waste  Disposal  Act.  as  amended 
bv  the  Resource  Conservation  and  Recovery 
Act,  as  amended,  42  U.S.C.  6912(a),  6926,  ' 
find  6974(b]. 

§272.1151     [Amended] 

21.  In  272.11,51  paragrapli  (a)(l)(ii)  is 
amended  bv  replacing  the  address  "U.S. 
EPA  Region  V.  Office  of  RCRA, 
Regulation  Development  Section.  230  S, 
Dearborn  St.,  13th  Floor.  Chicago  IL. 
Phone:  Ms.  Judv  Greenberg,  (312)  886- 
41 79;"  with  "U.S.  EPA.  Region  V, 
Waste.  Pesticides  and  Toxics  Division, 
Program  Management  Branch.  7th  floor, 
77  West  Jackson  Boulevard,  Chicago.  IL. 
Phone:  Ms.  Judy  Feigler,  (312)  886- 
4179;" 

PART  707— CHEMICAL  IMPORTS  AND 
EXPORTS 

22.  The  authority  citation  for  Part  707 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  26n(b]  and  2612. 

§707.20    [Amended] 

23.  Section  707.20(c)(2)(ii)  is 
amended  by  revising  "230  South 
Dearborn  Street"  to  read  "77  West 
Jackson  Blvd". 

PART  763-ASBESTOS 

24.  The  authority  citation  for  Part  763 
continues  to  read  as  follows: 

Authority:  15  U'.S.C  2605,  2607(c).  2643, 
and  2646. 

Appendix  D  to  Subpart  E  of  Part  763 
[Amended] 

25.  Appendix  D  to  subpart  E  of  Fart 
763  is  amended  under  the  Region  V 
heading  by  replacing  "230  S.  Dearborn 
Street"  with  "77  West  Jackson 
Boulevard". 
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40  CFR  Part  63 

[AD-FRL-5676-6] 

RIN  2060-AO-S6  and  RIN  2060-AE-37 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  Emissions: 
Group  I  Polymers  and  Resins  and 
Group  IV  Polymers  and  Resins 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  September  5,  1996.  the 
EPA  issued  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Group  I  Polymers  and 
Resins  (61  FR  46906),  and'on  September 
12.  1996,  the  EPA  issued  the  Group  FV 
Pol>Tners  and  Resins  NESHAP  (61  FR 
48208).  This  action  corrects  an  error  in 
the  final  Group  I  Polymers  and  Resins 
NESHAP.  by  extending  the  compliance 
date  for  heat  exchange  systems.  In 
addition,  this  action  extends  the 
compliance  date  for  equipment  leaks  for 
both  the  Group  I  and  Group  IV  Polymers 
and  Resins  NTSHAP,  to  allow  time 
necessary  for  affected  sources  to 
respond  to  the  amendments  to  the 
hazardous  organic  NESHAP  (HON) 
equipment  leak  provisions  promulgated 
on  December  26,  1996,  which  are 
directlv  referenced  in  both  subparts  U 
and  JIj: 

DATES:  The  direct  final  rule  will  be 
effective  March  5,  1997.  However,  if 
significant  adverse  comments  on  any 
amendment  to  these  rules  are  received 
by  February  13,  1997,  then  the  effective 
date  of  that  amendment  will  be  delayed, 
the  EPA  will  publish  a  timely 
withdrawal  of  that  amendment,  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule.  For 
additional  information  concerning 
com.ments,  see  the  parallel  proposal 
notice  found  in  the  Proposed  Rules 
Section  of  this  Federal  Register. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102).  Attention 
Docket  Number  A-92^4  (Group  I 
Polymers  and  Resins)  and/or  Docket 
Number  A-92-45  (Group  IV  Polymers 
and  Resins),  Room  M-1500,  U.S' 
Environmental  Protection  Agency.  401 
M  Street,  SW,  Washington,  D.C.  20460. 
Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  a-and-r- 
docket@epamail.epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosensteel,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality 


Planning  and  Standards.  Research 
Triangle  Park.  North  Carolina  27711, 
telephone  number  (919)  541-5608. 
SUPPLEMENTARY  INFORMATION:  This 
document  is  available  in  Docket  No.  A- 
92-44  and  Docket  No.  A-92-45,  or  by 
request  from  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center  (see  ADDRESSES),  and  is  available 
for  downloading  from  the  Technologv 
Transfer  Network  (TTN).  the  EPA's 
electronic  bulletin  board  system.  The 
TTN  provides  information  and 
technology  exchange  in  various  areas  of 
emissions  control.  The  service  is  free, 
except  for  the  cost  of  a  telephone  call. 
Dial  (919)  541-5742  for  up  to  a  14,000 
baud  per  second  modem.  For  further 
information,  contact  the  TTN  HELP  line 
at  (919)  541-5348,  from  1:00  p.m.  to 
5:00  p.m.,  Monday  through  Friday,  or 
access  the  TTN  web  site  at:  http:/'/ 
ttnwww.rtpnc.epa.gov. 

Regulated  entities.  Regulated 
categories  and  entities  include: 


Category 


Examples  of  regulated 
entities 


Industry  '  Producers  of  elastomers  and 

therrrxjplastics. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  the  amendments  discussed 
in  this  direct  final  rule.  If  you  have 
quesiions  regarding  the  applicabilitv  of 
this  direct  final  rule  to  a  particular 
entity,  consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

1-  Background 

1!  Summary  nf  and  Rationale  for  Proposed 

Revisions 
ill.  impacts 
IV.  .'\dministrative 

A.  Paperwork  Roduction  Act 

B.  E.xerutive  Order  1 2866 

C.  Regiilator\-  Flexibility  Act 

D.  Unfunded  Mandates 

E.  Submission  to  Congress  and  the  General 
Accounting  Office 

I.  Background 

The  HON,  which  was  promulgated  on 
April  22.  1994  (59  FR  19402),  regulates 
emissions  of  certain  organic  hazardous 
air  pollutants  (HAP)  from  synthetic 
organic  chemical  manufacturing 
industry  (SOCMl)  production  processes. 
On  September  5,  1996  (61  FR  46906), 
and  September  12,  1996  (61  FR  48208). 
the  EPA  published  the  Group  I  Polymers 
and  Resins  NESHAP  and  the  Group  IV 
Polymers  and  Resins  NESHAP, 
respectively.  These  regulations  were 
promulgated  as  subparts  U  and  JJJ  in  40 


CFR  part  63.  Due  to  the  similarities  in 
HAP  emissions  and  emission  controls  at 
SOCMI  facilities  and  elastomer  (Group  I 
Polymers  and  Resins)  and  thermoplastic 
(Group  IV  Polymers  and  Resins) 
production  facilities,  the  HON 
provisions  were  used  in  the 
development  of  regulations  for 
elastomer  and  thermoplastic  production 
facilities.  In  fact,  botli  the  Polvmers  and 
Resin.--  I  and  IV  NESHAP  directly 
reference  sections  of  the  HON.  These 
sections  include  the  HO.N  equipmen'. 
leak  provisions  (40  CFR  63.  subpart  H) 
and  heat  exchange  provisions  (§  63.104). 

The  HON  equipment  leak  provisions 
are  referenced  in  «;63.502  of  subpart  U 
and  §63.1331  of  subpart  IJ].  Since  the 
HON  heat    xrhange  provisions  require 
the  monitc  mg  of  cooling  water  to 
detect  leaks  in  heat  exchange 
equip:nent,  these  pro\isions  were  also 
referenced  in  the  equipment  leaks 
section,  §63.502.  of  subpart  U.  Subpart 
HI  contain'  ^^  63.1328.  which 
.specificall)  addresses  heat  exchange 
systems  and  references  the  HON 
(§63.104). 

The  final  rules  require  existing 
sources  to  comply  with  the  equipment 
leaks  prov    lons  by  March  5,  1997  for 
Group  1  Polvmers  and  Resins,  and  bv 
March  12   '^97  for  Group  IV  Polvmers 
and  Resins.  These  dates  represent  six 
months  from  ttie  promulgation  of  the 
final  rules  Both  regulations  also  allow 
longer  perir  Is  (up  to  3  years  from  the 
respti  live  ,.,roniulgation  dates)  for 
compliance  with  the  surge  control 
vessel,  bottom  receiver,  and  compressor 
pro\  isions  under  certain  circumstances. 

The  final  rule  for  Group  I  Polymers 
and  Resins  also  requires  the  owner  or 
operator  to  comply  with  the  heat 
exchange  svstem  requirements  by  March 
5,  1997.  The  Group  IV  Poi\mers  and 
Resins  rule  requires  compliance  with 
the  heat  exchange  system  requirements 
by  September  12.  1999,  which  is  three 
years  from  the  promulgation  date  of 
subpart  I!). 

Tne  final  HON  rule  provided  that 
existing  sources  must  be  in  compliance 
with  the  pro\  sions  of  subparts  F  and  G 
by  April  22.  1997,  which  represents  a 
date  three  veers  from  the  promulgation 
date.  Subpr  t  F  contains  the  heat 
exchange  SvStem  requirements 
referenced  bv  subpart  U.  meaning  that 
the  HON  allowed  3  years  for  SOCMI 
facilities  to  comply  with  these 
provisions  The  HO,\  contained  a  tiered 
compliance  schedule  for  subpart  H 
(equipment  leaks),  and  th«  first  group  of 
sources  were  required  to  be  in 
compliance  bv  October  24,  1993  (six 
months  after  the  promulgation  date). 

On  December  26.  1996.  in 
conformance  with  a  settlement 
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agreement  reached  with  'he  Chemical 
Manufacturers  Association  (CMA)  and 
'he  Dow  f  hen.ical  Compa:i\    the  EP'^ 
promulgated  amendments  to  the  HON 
rule  This  action  oromuigated 
signific^nT    hanges  to  .^hj.im  iheat 
exchange  •systems)  and  some 
amendnr-'.S  to  subpart  H  ^equipment 
leaks),  as  wen  as  substantial  revisions  to 
other  provisions.  For  those  HON 
prn'-ieions  directlv  referenced  in 
subparts  U  and  |}I,  the  promulgated 
amendmen's  apply  to  affected  Polymers 
and  Resins  I  and  IV  souf-LCs. 

On  November  25.  1996  the  EPA 
puhiishf^d  M\  .-XdN'snced  Notice  of 
Proposed  Rulemaking  lANPR)  (61  FR 
59849)  informing  the  public  of  the 
mtent  to  propo.se  amendments  to  the 
recently  promulgated  Group  I  Polvmers 
and  Resms  NESHAP  and  (;roup  IV 
Polymers  and  Resuis  NESHAP  that  are 
necessary  due  to  the  HON  amendments. 
However  it  is  anticipated  that  proposal 
of  these  subpart  U  and  ilj  amendments 
will  occur  in  mid-1997,  which  will  be 
after  the  compliance  dates  for  the 
equipment  leaks  provisions  for  both 
Polymers  and  Resins  NESHAP  and  the 
heat  exchange  svstem  provisions  for  the 
Polvmers  and  Resins  I  NESHAP 

(I.  Siunniary  of  and  Rationale  for 
Proposed  Revisions 

A   Smvm-irv  nf  Rrvisions 

The  NESHAP  for  Group  I  Polymers 
and  Resins  provided  that  existing 
sources  must  be  in  compliance  with  the 
requiren.pMts  of  §  6.3.502.  which 
refereni:es  the  HON  equipment  leaks 
provisions  and  the  HON  heat  exchange 
system  provisions,  no  later  than  March 
5,  1997,  unless  a  compliance  extension 
was  granted.  Similarly ,  the  Group  IV 
Polymers  and  Resins  NESHAP  provided 
that  existing  sources  must  be  in 
compliance  with  the  requirements  of 
§63.1331  which  references  the  HON 
equipment  leak  provisions,  no  later  than 
March  12,  1997,  unless  a  compliance 
extension  was  granted. 

This  direc  t  final  rule  changes  the 
subpart  (J  and  subpart  IJj  compliance 
date  provisions  in  two  significant 
respects  For  Polymer  and  Resins  I 
(subpart  U)  the  compliance  date  for 
heat  exchange  systems  is  being 
extended  from  March  5,  1997,  to 
September  5,  1999  This  change  is 
contained  in  i»  63. 48](ri!(6)  of  this  direct 
final  rule. 

In  addition,  this  direct  final  rule 
extends  the  cojnpliance  date  for  Group 
I  Polymers  and  Resins  equipment  leaks 
until  luly  31.  1997,  and  extends  the 
( ompliance  date  for  Group  IV  Polvmers 
and  Resins  equipment  leaks  until  lulv 
31,  1997  These  changes  are  included  in 


§63.481|d)aiad  in  §63.1311(dj  ot  this 
direct  final  rule. 

B.  Rationale 

1  Heat  Exchange  Systems 

The  EPA  never  intended  that  owners 
and  operators  of  affected  subpart  U 
sources  would  have  to  be  in  compliance 
with  the  heat  exchange  system 
provisions  bv  P  months  ,ifter 
promulgation  of  the  rule.  As  discussed 
above,  the  equipment  leak  section  of 
subpart  U  (§63. ,502)  references  both  the 
HON  equipment  leaks  section  (subpart 
H)  and  the  HON  heat  exchange  system 
(§63.104)  provisions.  Section  63.481  of 
subpart  U,  specifies  that  affected 
existing  sources  must  he  in  compliance 
with  the  provisions  of  §  63.502  by 
March  5,  1997  (i.e.,  6  months  after 
promulgation).  This  compliance  date 
was  selected  to  be  consistent  with  the 
HON  compliance  date  for  the  first  tier 
of  sources.  However,  this  compliance 
date  also  applies  to  heat  exchange 
systems,  since  §63.502(0  contains  the 
reference  to  the  HON  heat  exchange 
provisions.  This  was  not  intended  by 
the  EPA.  The  intention  was  to  make  the 
compliance  date  for  heat  exchange 
systems  consistent  with  the  HON  (i.e  ,  3 
years  from  the  promulgation  date)  The 
EPA's  intention  is  evident  in  the 
Polymers  and  Resins  IV  regulation 
(subpart  IJJ).  Section  63.1311  of  subpart 
JJJ  requires  compliance  with  the  heat 
exchange  system  provisions  of  §63.1328 
no  later  than  Septemlier  12.  1999  (3 
years  after  the  promulgation  date  for 
that  rule).  While  this  was  also  the  EPA's 
intention  in  subpart  U,  the  structure  of 
subpart  U  caused  the  inadvertent 
establishment  of  a  6-month  heat 
exchange  system  compliance  date.  In 
the  HON  and  in  subpart  JJJ,  the  3  year 
compliance  deadline  was  .selected 
because  the  EPA  considered  that 
amount  of  time  to  be  necessary  for 
owners  and  operators  of  affected  sources 
to  complete  the  planning,  design,  and 
engineering  needed  to  develop  the 
technology  to  comply  with  the 
requirements,  as  well  as  to  perform  the 
installation  and  start-up  of  new 
equipment.  Therefore,  the  rationale  for 
the  revision  to  the  heat  exchange  svstem 
compliance  date  in  subpart  U  is  that  the 
compliance  date  in  the  promulgated 
rule  was  never  intended  to  be  March  5, 
1997.  Rather,  the  EPA  meant  to  be 
consistent  with  the  HON  compliance 
date  for  the  same  provisions. 

2.  Equipment  Leaks 

In  this  direct  final  rule,  the  EPA  is 
extending  the  compliance  date  for 
equipment  leaks  (subparts  U  and  JJJ) 
due  to  the  fact  that  the  amendments  to 


the  HON  (on  which  the  equipment  leaks 
provisions  are  based)  were  promulgated 
on  December  26,  1996.  This  may  cause 
confusion  for  owners  and  operators  of 
affected  sources  '•egarding  which  HON 
equipm.ent  leak  provisions  .subpart  H) 
they  must  be  in  compliance  with  by 
Man:h  5  aiiH  March  12   1^9"   For  this 
reason,  the  EPA  is  extending  the 
compliance  date  ior  equipment  leaks 
until  6  months  after  the  publication  of 
the  equipment  leak  provision 
amendments  to  subpart  H  Since  the 
subpart  H  amendments  were  signed  by 
the  Administrator  on  December  26.  1996 
and  will  be  published  in  January  1997, 
this  rule  extends  the  compliance  dates 
in  both  §  63.1311(d)  o^  subpart  JJJ  and 
§  fi3.48Hd)  of  subpart  U  to  lulv  31, 
1997. 

Section  112(i)(3)  of  the  Act  provides 
that  existing  sources  are  to  be  in 
compliance  with  applicable  emission 
standards  "as  expeditiously  as 
practicable,  but  in  no  event  later  than  3 
years  after  the  effective  date  of  such 
standard."  The  September  5.  1996  and 
September  12,  1996  final  rules  specified 
a  compliance  date  applicable  to 
equipment  leaks  that  was  six  months 
from  the  issuance  of  those  rules.  This 
direct  final  rule  extends  'hose 
compliance  dates  to  approximateK  6 
months  after  finalization  of  the 
amendments  to  the  equipment  leai 
provisions  in  subpart  II.  The  EP.A 
believes  this  compliance  date  is 
reasonable  due  to  the  fact  that  no 
changes  to  the  equipment  leak 
provisions  in  subparts  U  and  JIJ  are 
anticipated,  except  for  the  addition  of  a 
paragraph  p.irallel  to  the  proposed 
amendment  to  §  63.100(e)(3)  of  subpart 
F,  which  provides  greater  flexibility  bv 
allowing  specific  items  of  equipment 
that  are  managed  by  different 
administrative  organizations  to  be 
aggregated  with  any  process  unit  within 
the  affected  source. 

The  FiPA  believes  that  the  revised 
compliance  dates  will  provide  sufficient 
time  for  all  sources  to  come  into 
compliance  with  the  equipment  leak 
provisions  as  amended  in  the  HON  on 
December  26,  1996.  However,  should 
any  source  be  unable  to  meet  that 
compliance  date  because  of  the  need  to 
install  controls  that  cannot  be  installed 
by  that  date,  such  source  may  request  an 
extension  of  up  to  one  year  in 
accordance  with  section  112(i)(3)(B)  of 
the  Act,  as  discussed  in  §  63.182(a)(6)  of 
subpart  H, 

III.  Impacts 

The  extension  on  the  compliance 
dates  for  heat  exchange  systems  at 
subpart  U  affected  souri.e    and  for 
equipment  leaks  at  either  subpart  U  or 
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subpart  fl)  atfei.ted  source«  wili  not 
effect  the  estimated  emissions  reduction 

or  ihe  '  ontroi  rost  for  the  rule. 

IV'.  Administrative 

A.  Paperwork  Rpductini'  Act 

For  both  the  Group  I  and  Group  IV 
Polvmers  and  Resin«  N'ESHAP.  'he 
information  collection  requirements 
were  submitted  to  thp  Office  of 
Management  and  Budget  (OMB)  under 
the  Papenvork  Reduction  Act.  [44  U.S.C. 
3501  et  seq.].  The  OMB  approved  the 
information  collection  requirements  for 
the  Group  IV  Polymers  and  Resins 
NESHAP  and  assigned  those  standards 
the  OMB  control  number  2060-0351. 
An  Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
the  EPA's  regulations  are  listed  in  40 
CFR  Part  9  and  48  CFR  Chapter  15.  The 
EPA  has  amended  40  CFR  Part  9. 
Section  9.1.  to  indicate  the  information 
collection  requirements  contained  in  the 
Group  IV  Polymers  and  Resins 
NESHAP. 

An  Information  Collection  Request 
(ICR)  document  for  the  Group  I 
Polymers  and  Resins  I  NESHAP  was 
prepared  by  the  EPA  (ICR  No.  1746.01) 
but  has  not  yet  been  approved  by  the 
OMB.  A  copy  may  be  obtained  from 
Sandy  Farmer,  OPPE  Regulatorv' 
Information  Division  (2137).  US. 
Environmental  Protection  Agency.  401 
M  Street,  S\V..  Washington.  D.C.  20460. 
or  by  calling  (202)  260-2740. 

Tne  amendments  to  the  NESHAP 
contained  in  this  direct  final  rule  should 
have  no  impact  on  the  information 
collection  burden  estimates  made 
previously.  Therefore,  the  ICRs  have  not 
been  revised. 

B.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866, 
the  EPA  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may; 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 


or  loan  programs  or  the  rights  and 
oblieations  of  recipients  thereof;  or 

(4.  Raise  novel  legai  or  poiit:y  issu<^s 
arising  out  of  legai  mandates,  the 
President's  prioritips  or  the  principle^ 
se:  forth  in  the  Exec'jti\e  Order 

Pursuant  to  the  terms  of  the  Executive 
Ordpr  the  OMB  notified  the  EPA  that  it 
considered  both  che  Group  I  Polymers 
and  Resins  NTSHAP  and  the  Grorio  IV 
Poivmers  and  Resms  NESHAP 
"significant  regulatory  actions"  within 
the  meaning  of  the  Executive  Order  The 
EPA  submitted  those  actions  to  tne 
OMB  for  review.  Changes  made  in 
response  to  suggestions  or 
recommendations  f^rom  the  OMB  werr 
documented  and  included  in  the  public 
record. 

These  amendments  to  those  NESHA.P 
provide  affected  sources  more  time  in 
which  to  comply  with  the  equipment 
leaks  provisions  of  those  rules,  and 
provide  Group  I  Pol\  mers  and  Resins 
more  time  in  which  to  comply  with  the 
heat  exchange  systems  provisions.  The 
amendments  contained  in  this  direct' 
final  rule  do  not  add  any  additional 
c:ontrol  requirements.  Therefore,  this 
direct  final  rule  was  classified  "non- 
significant" unde."  Executive  Order 
12866  and  was  not  fquired  to  be 
reviewed  by  OMB. 

C.  Regulatory  Flexibility  Act 

The  EP.A  has  determined  that  it  is  not 
necessary  to  prepare  a  regulator.' 
fiexibility  analysis  in  connection  with 
this  direct  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  ha\  e 
a  significant  economic  impact  on  a 
substantial  number  c  f  small  entities.  See 
the  September  5,  19fi6  Federal  Register 
(61  FR  46906)  and  the  September  12. 
1996  Federal  Register  (61  FR  48208)  for 
the  basis  for  this  determination.  The 
compliance  date  changes  to  the  two 
rules  do  not  impose  any  economic 
burden  for  any  regulated  entity. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
.Mandates  Reform  Act  oi  1995 
("Unfunded  Mandates  .Act"),  the  EP.^ 
must  prepare  a  bildgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  SlOO  million  or  more. 
Under  Section  205.  the  EP.^  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 


may  be  significantly  or  uniquely 
imparted  by  the  rule 

T}w  EP-\  has  determined  that  this 
direct  final  rule  does  not  include  a 
Federal  -nandate  that  mav  result  ir 
estimated  ,:osts  of  SlOO  million  or  m.ore 
to  either  State,  local,  or  tribal 
govern.mpnts  in  tlie  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  .Accounting 
Office  prior  to  publication  of  this  direct 
final  rule  in  the  Federal  Register  This 
is  not  a  "ma)or  rule    as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  63 

En\''ronmental  protec:tion.  ,'\ir 
pollution  control.  Hazardous 
substan>:es.  Reportmg  and 
recordkeeping  requirements. 

Dated:  lanuar)- 9.  1997. 
Carol  M.  Browner. 

Arimmiftrator^ 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  Chapter  I  of  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  'ollows. 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows; 

Authority;  42  L'.S.C.  7401  et  seq. 

Subpart  U — National  Emission 
Standards  for  Hazardous  Air  Pollutant 
Emissions:  Group  I  Polymers  and 
Resins 

2.  Section  63  481  is  amended  bv 
revising  paragraphs  id)  introductory 
text,  (d)(2)  introductory  text  and 
(d)(2)(iv):  and  by  adding  paragraph 
(d)(6l  to  read  as  follows 

§  63.481     Compliance  schedule  and 
relationship  to  existing  applicable  rules. 

•         •         •         «         * 

(d)  Except  as  provided  for  in 
paragraphs  (d)fl)  through  (d)(6)  of  this 
section,  existing  affected  sources  shall 
be  in  compliance  with  §  63.502  no  later 
than  luly  31.  1997.  unless  an  extension 
has  been  granted  pursuant  to  section 
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1  i2(i)(3)(B)  of  the  Act.  as  discussed  in 
paragraph  §  63.182(a)(6)  of  subpart  H. 

•  •         *         *         • 

(2)  C  jmpliance  with  the  compressor 
_3iuv..->.ons  of  §63.164  of  subpart  H  shall 
occur  no  later  than  March  .5,  1998,  for 
anv  I  ompressor  meeting  all  the  criteria 
in  paragraphs  (d)(2)(i)  through  (d)(2)(iv) 
o^  ihis  section. 
«        *        *        •        « 

(iv)  The  owner  or  operator  submits 
the  request  for  a  comphance  e.xtension 
to  tl  •  '    S  Environmental  Protection 
Akenc\  (EPA)  Regional  Office  at  the 
addrpsses  listed  in  §63.13  of  subpart  A 
no  later  than  lune  16.  1997.  The  request 
fo.  d  compliance  extension  shall  contain 
the  information  specified  in 
§bJ.n(i)(6)(i)(A).  IB),  and  (D)  of  subpart 
A.  Unless  the  EP.\  Regional  Office 
ob'ei  (s  to  the  request  for  a  compliance 
exttfision  within  30  calendar  davs  after 
re<:p'pr  of  the  request,  the  request  shall 
bt  aeemed  approved. 

•  •         *         •         » 

,6   Compliance  with  the  heat 
exciMnge  system  provisions  of  §63.104 
of  subpart  F.  as  required  in  §63.502(0. 
shal'  01  (  ur  no  later  than  .September  5. 
1999. 


i>ubpart  JJJ — National  Emission 
Standards  for  Hazardous  Air  Pollutant 
Emissions:  Group  IV  Polymers  and 
Resins 

3  Section  63.1311  is  amended  by 
revising  paragraplis  (d)  introductory 
text.  id)(2)  introductory  text,  and 
(d)(2)(ii)  to  read  as  follows: 

§63.1311    Compliance  schedule  and 
relationship  to  existing  applicable  njles. 

•  ♦         ♦         »         • 

(d)  Except  as  provided  for  in 
paragraphs  (d)(1)  through  {d)(5)  of  this 
section,  existing  affected  .sources  shall 
be  in  compliance  with  §63.1331  no  later 
than  July  31.  1997,  unless  an  extension 
has  been  granted  pursuant  to  section 
112(i)(3)(B)  of  the  Act.  as  discussed  in 
§63. 182(a)(6). 

***** 

(2)  Compliance  with  the  compressor 
provisions  of  §  63  164  shall  occur  no 
later  than  March  12.  1998.  for  any 
compressor  meeting  all  the  criteria  in 
paragraphs  (d)(2)(i)  through  (d)(2)(ii)  of 
this  section. 

•  •         *         •         »  0 

(ii)  The  owner  or  operator  submits  the 
request  for  a  compliance  extension  to 
the  U.S.  Environmental  Protection 
.Agency  (EPA)  Regional  Office  at  the 
addresses  listed  in  ^63  13  no  later  than 
lune  16,  1997.  The  request  for  a 
compliance  extension  shall  contain  the 


information  specified  in  §63.6(i)(6)(i) 
(A).  (B),  and  (D).  Unless  the  EPA 
Regional  Office  objects  to  the  request  for 
a  compliance  extension  within  30 
calendar  days  after  receipt  of  the 
request,  the  request  shall  be  deemed 
approved. 
***** 

(FR  Doc.  97-988  Filed  1-13-97;  8:45  am] 

BILLING  CODE  SS60-60-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  36 

RIN  1018-AC02 

Visitor  Service  Authorizations  on 
Alaska  National  Wildlife  Refuges 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  adopts  regulations  to 
implement  Section  1307  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  1980  (ANILCA).  This  action  is 
necessary  to  establish  the  procedures  for 
granting  historical  use.  Native 
Corporation,  and  local  preferences  in 
the  selection  of  commercial  operators 
who  provide  visitor  services  other  than 
hunting  and  fishing  guiding  on  National 
Wildlife  Refuge  System  lands  in  Alaska. 
This  rulemaking  provides  guidance  in 
the  solicitation,  award  and  renewal  of 
competitively  offered  visitor  service 
authorizations  on  National  Wildlife 
Rehiges  in  Alaska. 

DATES:  This  rule  is  effective  February 
13.  1997. 

ADDRESSES:  Regional  Director,  Alaska 
Region,  U.S.  Fish  and  Wildlife  Service, 
1011  E.  Tudor  Road,  Anchorage,  Alaska 
99503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  G.  Patterson,  Regional  Public  Use 
Specialist,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503:  Telephone 
(907) 786-3389. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  ANILCA  (16  U.S.C.  3101  et  seq.] 
was  signed  into  law  on  December  2. 
1980.  Its  broad  purpose  is  to  provide  for 
the  disposition  and  use  of  a  variety  of 
federally  owned  lands  in  Alaska. 
Section  1307  of  ANILCA  (16  U.S.C. 
3197)  contains  two  provisions 
concerning  persons  and  entities  who  are 
to  be  given  special  rights  and 
preferences  with  respect  to  providing 


"visitor  services"  in  certain  lands  under 
the  administration  of  the  Secretary  of 
the  Interior,  in  this  context,  units  of  the 
National  Wildlife  Refuge  System.  The 
term  "visitor  service"  is  defined  in 
section  1307  as  "*   *   *  any  service 
made  available  for  a  fee  or  charge  to 
persons  who  visit  a  conservation  system, 
unit,  including  such  services  as 
providing  food,  accommodations, 
transportation,  tours,  and  guides 
excepting  the  guiding  of  sport  hunting 
and  fishing." 

Subsection  (a)  of  Section  1307  states 
as  follows:  Notwithstanding  anv  other 
provision  of  law.  the  Secretary  |of  the 
Interior],  under  such  terms  and 
conditions  as  he  determines  are 
reasonable,  shall  permit  any  persons 
who,  on  or  before  January  1,  1979,  were 
engaged  in  adequately  providing  any 
type  of  visitor  service  |as  defined  in 
subsection  (c)l  within  any  area 
established  as  or  added  to  a 
conservation  system  unit  to  continue 
providing  such  type  of  service  and 
similar  types  of  visitor  services  within 
such  area  if  such  service  or  services  are 
consistent  with  the  purposes  for  which 
such  unit  is  established  or  expanded  (16 
U.S.C.  3197). 

Subsection  (bj  of  Section  1307  states 
as  follows:  Notwithstanding  provisions 
of  law  other  than  those  contained  in 
subsection  (a),  in  selecting  persons  to 
provide  (and  in  the  contracting  of)  anv 
type  of  visitor  service  for  any 
conservation  system  unit,  except  sport 
fishing  and  hunting  guiding  activities, 
the  Secretary  |of  the  Interior] — 

(1)  shall  give  preference  to  the  Native 
Corporation  which  the  Secretarv 
determines  is  most  directly  affected  by 
the  establishment  or  expansion  of  such 
unit  by  or  under  the  provisions  of  this 
Act;  and 

(2)  shall  give  preference  to  persons 
whom  he  determines,  by  rule,  are  local 
residents  *   *   *  (16  U.S.C.  3197). 

Subsection  (b)  also  provides  to  Cook 
Inlet  Region,  Incorporated  (CIRI),  in 
cooperation  with  Village  Corporations 
within  the  Cook  Inlet  Region  when 
appropriate,  the  right  of  first  refusal  to 
provide  new  visitor  .services  within  the 
Kenai  National  Moose  Range,  (Kenai 
National  Wildlife  Refuge),  within  the 
Cook  Inlet  Region. 

The  Alaska  National  Wildlife  Refuge 
System  is  managed  by  the  U.S.  Fish  and 
Wildlife  Service  under  the  National 
Wildlife  Refuge  System  Administration 
-Act  (16  U.S.C.  668dd-668ee).  Refuge 
Recreation  Act  (16  U.S.C.  460k^),  and 
the  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  (84  Stat. 
2371  et  seq.;  codified  as  amended  in 
scattered  sections  of  16  U.S.C,  43 
U.S.C.  48  U.S.C). 
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The  Secretary  of  the  Interior  is 
authorized  under  the  National  Wildlifr- 
Refuge  System  Administration  Act  to 
provide  for  visitor  services  within  the 
refuge  system  which  he  determines  are 
compatible  with  the  purposes  fur  which 
the  area  was  established  as  a  refuge  (16 
U.S.C.  668dd(b)(l)l.  In  accordance  with 
that  authoritv,  provision  is  made  in  the 
Fish  and  Wildlife  Sen  ice  rehige 
regulations  for  operation  of  public  use 
facilities  and  ser\'ices  on  national 
wildlife  refuges  by  concessionaires  or 
cooperatoi?  under  appropriate  contracts 
or  legal  agreements  (50  CFR  25.61).  This 
rule  provides  the  procedures  for 
selecting  the  providers  of  services  and 
facihties.  excluding  sport  fishing  and 
hunting  guiding  activities,  to  the  public 
on  national  wildlife  refuges  in  Alaska 
under  section  1.^07  of  ANILCA  These 
procedures  apply  only  when  a  visitor 
services  permit  must  be  issued 
competitively. 

Summary  of  Public  Involvement 

For  the  convenience  of  the  public  and 
to  enhance  the  public  involvement 
process,  the  National  Park  Service  and 
the  U.S.  Fish  and  Wildlife  Service 
agreed  to  publish  simultaneously  the 
draft  regulations  implementing  section 
1307  of  ANILCA  and  to  undertake  a 
joint  public  involvement  effort.  The 
])ublic  comment  period  was  open  from 
April  25  to  )une  26,  1995,  and  then,  in 
response  to  numerous  requests, 
reopened  from  July  13  to  September  11. 
1995.  The  Fish  and  Wildlife  Service 
conducted  public  meetings  jointly  with 
the  National  Park  Service  in  Anchorage 
and  Fairbanks.  The  meetings  were 
mostly  informational  with  one  official 
statement  presented  by  a  Native 
Corporation.  National  Wildlife  Refuge 
field  offices  made  individual  contacts, 
conducted  informational  public 
meetings,  and  held  open  houses. 

The  Fish  and  Wildlife  Service 
received  written  comments  from  28 
different  groups  or  individuals.  Eight  of 
those  commenters  addressed  Fish  and 
Wildlife  Service  issues  specifically, 
while  20  of  the  commenters  addressed 
issues  of  both  agencies.  The  National 
Park  Service  received  an  additional  28 
written  comments  from  groups  or 
individuals  addressing  specific  park 
issues.  All  written  comments  received 
by  one  agency  were  shared  vdth  the 
other  agency  in  the  event  a  response 
addressed  both  agencies.  Of  the  28 
written  comments  received  by  the  Fish 
and  Wildhfe  Service,  11  were  from 
Alaska  Native  organizations,  eight  from 
visitor  service  providers,  three  from 
individuals,  two  from  non-tourism 
related  businesses,  two  from  special 
interest  groups,  one  from  federal 


government,  and  one  from  state 
government  The  following  analysis 
applies  only  to  those  28  comments 
affecting  national  wildlife  refuges.  The 
comments  are  discussed  on  a  section  by 
sef'tion  basis 

Analysis  of  Public  Comments 

Comments  touched  on  a  wide  range  of 
topics.  A  significant  number  of 
comments  addressed  the  statute 
(ANILCA)  rather  than  the  regulations,  or 
offered  opinions  reflecting  personal 
choices  rather  than  identifv'ing  problems 
or  potential  improvements,  or  example, 
"preferences  are  not  fair"  or  'are  not 
appropriate."  Also  significant  was  Uie 
number  of  commenters  stating  that  the 
regulations  discriminate  against  Natives 
or  Native  entities,  Dn  the  other  hand  a 
significant  number  of  commenters 
stated  that  the  regulations  give  Natives 
an  unfair  advantage  in  providing  visitor 
services  The  view  was  raised  bv  several 
persons  that  giving  preferences  does  not 
always  allow  the  selection  of  the  best 
qualified  provider  or  the  safest  service. 
and  that  preferences  disco'jrage  non- 
preferred  providers  from  submitting 
bids. 

One  commenter  requested  that 
subsistence  use  of  refuges  be 
specifically  protected.  Title  8  of 
.*. NILCA  provides  that  protection  does 
not  need  to  be  addressed  in  these 
regulations.  The  same  commenter  stated 
that  the  local  Native  Corporation  should 
be  given  a  right  of  first  refusal  for  any 
visitor  service  provided  in  that  refuge. 
Section  1307  of  ANILCA  does  not 
provide  for  that  right.  Paragraph  (b)  does 
require  the  Secretarv'  of  the  Interior  to 
"(1)  *   *    *  give  preference  to  the  Native 
Corporation  which  the  Secretary 
determines  is  most  directly  affected  by 
the  establishment  or  expansion  of  such 
unit  by  or  under  the  provisions  of  this 
Act)."" 

In  the  draft  regulations  the  terms 
"new  visitor  services "  and  "future 
visitor  services"  were  used 
interchangeably.  Regulations 
implementing  section  1307  of  ANILCA 
apply  to  all  new  visitor  services,  except 
hunting  and  fishing  guiding,  offered  by 
a  competitive  bidding  process  on  all 
national  wildlife  refuges  in  Alaska.  The 
term  "new  visitor  services"  is  used 
consistently  throughout  the  final 
regulations. 

Section  36.37(b)    Definitions 

The  definition  of  "adequate  services" 
was  subjective  and  lacked  standards, 
according  to  some  commenters.  The 
term  was  not  used  in  the  text  of  the  draft 
regulations  as  published  in  the  Federal 
Register;  it  has  been  deleted  from  the 
list  of  definitions. 


Numerous  commenters  feh  that  the 
definitions  for    controlling  interest" 
and  "historical  operator"  should 
include  family  members  and  partners  in 
those  situations  where  a  refuge  permit 
holder  providing  a  visitor  service  is  no 
longer  able  to  provide  the  service 
because  of  death  or  illness.  The  policy 
of  tlie  Service  in  Alaska  is  that  rehige 
permits  will  carry  a  right-of- 
survivorshi;/  during  the  term  of  the 
permit.  If  an  individual  permittee  dies 
or  becomes  physically  or  mentally 
incapacitated,  the  permit  will 
automatically  pass  to  a  qualified  spouse, 
immediate  family  member,  or  prior 
existing  business  partner.  This  policy  is 
not  limited  to  permits  issued  pursuant 
to  these  regulations. 

A  diversity  of  commenters  were 
concerned  about  the  definition  of  "local 
area"  and  identified  uvo  predominant 
issues:  (1)  the  size  of  a  communitv 
should  have  no  bearing  on  whether  it  is 
local;  and  (2)  because  of  the  relationship 
of  the  people  to  the  land,  a  di.stance  of 
35  miles  from  the  refuge  boundary 
could  exclude  communities  from  visitor 
service  areas  which  impact  them 
directly,  while  at  the  same  time  include 
communities  thafhave  no  socio- 
economic ties  to  the  location  where  a 
visitor  service  would  be  offered. 
Regarding  the  first  issue,  the  Senice 
agrees  that  "local"  should  be 
determined  b\  proximity,  not  size.  The 
requirement  that  a  community  have  a 
population  of  5.000  or  fewer  persons  in 
order  to  be  considered  local  has  been 
deleted  from  ;he  final  regulation. 
Regarding  the  second  issue,  different 
suggestions  were  offered.  The  large  size 
of  many  of  the  refuges  causes  the 
external  boundary  to  be  an  inadequate 
reference  point  when  determining 
"local  area."  In  response  to  the 
numerous  comments  the  Senice 
reevaluated  the  issue  and  concluded 
that    local  area"  should  be  defined 
using  the  location  of  the  visitor  service 
as  the  reference  point.  The  final 
regulation  defines  "local  area"  as 
follows  "Local  area  means  that  area  in 
.Maska  witf  n  100  miles  of  the  location 
within  a  refuge  where  any  of  the  visitor 
service  is  authorized." 

Likewise  a  significant  portion  of  the 
comments  addressed  the  definition  of 
"local  resident."  both  for  individuals 
and  for  corporations.  Numerous 
opinions  were  offered,  the  most 
common  being  that  any  resident  of  the 
State  of  Alaska  should  be  considered 
local.  More  of  the  comments  related  to 
corporations  than  to  individuals  A 
sample  of  the  comments  include: 
"corporations  should  be  treated  the 
same  as  an  individual:"  "Native 
Corporations  should  be  allowed  to  form 
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joint  ventures  with  non-preferred 
providers;"  "a  Native  Corporation 
should  be  considered  local  within  its 
regional  corporation  boundary,"  "a 
corporation  should  be  considered  local 
if  the  majority  of  the  shareholders  are 
local;"  "if  the  ma]ority  of  stockholders 
of  a  corporation  are  local,  there  should 
be  no  requirement  for  the  corporation  to 
be  headquartered  locally;"  and.  "a 
corporation  should  not  be  considered  as 
having  changed  because  of  a  change  in 
the  stocltholder  roster." 

The  purpose  of  paragraphs  (b)(1)  and 
(b)(2)  of  section  1307  of  ANILCA  was  to 
provide  assurance  that  the  designation 
of  the  wildlife  refuges  would  not  negate 
economic  opportunity  for  the  persons 
and  businesses  located  within  the 
vicinity  of  those  refuges,  and  who  have 
direct  socio-economic  ties  to  the 
resources  within  the  refuges.  ANILCA 
acknowledges  the  probability  that  some 
Native  Corporations  having  direct  socio- 
economic ties  to  a  refuge  may  not  be 
considered  local  by  definition. 
Identification  of  the  "most  directly 
affected  Native  Corporation"  was  to 
protect  the  economic  interests  of  those 
Native  Corporations  in  existence  at  the 
time  of  the  passage  of  ANILCA,  and  that 
had  social  or  economic  ties  to  a 
particular  refuge  Designation  of  "most 
directly  affected  Native  Corporation" 
provides  a  preference  to  those  Native 
Corporations.  A  local  preference  and  a 
most  directly  affected  Native 
"Corporation  preference  are  equal  in 
value  and  are  not  additive.  A  Native 
Corporation  that  is  eligible  for  a  local 
preference  receives  no  additional 
preference  by  requesting  designation  as 
most  directly  affected  Native 
Corporation. 

After  reviewing  the  draft  regulations 
in  light  of  the  comments  received,  the 
Service  agreed  that  the  treatment  of 
corporations  in  the  definition  of  local 
resident  was  not  equitable  to  the 
treatment  received  by  individuals.  The 
definition  for  local  resident  has  been 
rewritten  so  that  location  of  the 
headquarters  is  not  a  factor  in 
determining  "local  corporation." 
Paragraph  36.37(b)(4)(ii)  now  reads  as 
follows:  "For  corporations.  A 
corporation  in  which  the  controlling 
interest  is  held  by  an  individual  or 
individuals  who  qualify  as  'local 
resident(s)"  within  the  meaning  of  this 
section.  For  non-profit  corporations  a 
majority  of  the  board  members  and  a 
majority  of  the  officers  must  qualify  as 
'local  residents.' " 

Some  commenters  expressed  concern 
that  non-local  persons  could  move  to  a 
community  immediateiv  prior  to 
submitting  an  offer  to  provide  a  visitor 
service  and  thereby  receive  a  local 


preference.  Other  commenters 
expressed  concern  that  a  business 
located  outside  the  local  area  could 
arrange  to  have  a  local  resident  submit 
an  offer  on  its  behalf  and  therebv 
receive  a  local  preference.  Both  these 
scenarios  appeared  to  be  contrary  to  the 
spirit  of  ANILCA.  Responding  to  those 
concerns  the  Service  has  further  altered 
the  definition  of  "local  resident"  to 
include  a  requirement  that  individuals 
"*   *   *  have  maintained  a  primary, 
permanent  residence  and  business 
within  the  local  area  for  the  past  twelve 
consecutive  months  *   *   *  ." 

Although  not  in  response  to  a  specific 
comment,  the  Service  added  a  definition 
for  "a  responsive  offer"  to  help  clarifv 
the  process  used  to  identify  preferred 
operators. 

Section  36.37(c)     Visitor  Services 
Existing  On  or  Before  January  1,  1979, 
"historical  operators" 

Several  comments  reflected  confusion 
regarding  the  ability  of  a  historical 
operator  to  increase  the  scope  and  level 
of  visitor  services  pursuant  to  section 
1307.  Paragraph  (c)(1)  states  that  a 
historical  operator  may  be  permitted  by 
the  Refuge  Manager  to  increase  the 
scope  or  level  of  visitor  services 
provided  prior  to  January-'  1,  1979,  but 
under  separate  authority.  No  historical 
operating  rights  shall  be  obtained  in 
such  increase.  Paragraph  (c)(2)  states 
that  a  historical  operator  may  apply  for 
a  permit  or  amended  permit  to  provide 
similar  visitor  services  pursuant  to 
section  1307.  For  clarification  the 
following  sentence  has  been  relocated 
within  the  paragraph:  "Granting  the 
request  will  not  result  in  an  increase  in 
the  scope  or  level  of  service  in  excess  of 
those  provided  by  the  requesting 
historical  operator  as  of  January  1. 
1979." 

Concerns  were  expressed  by  several 
commenters  that  the  time  allowed  for 
non-delivery  of  visitor  services  in 
paragraph  (c)(4)  of  the  draft  regulations 
was  not  adequate  to  provide  for  certain 
legitimate  circumstances.  After 
reviewing  the  comments  the  Service 
agreed  that  eleven  (11)  months  was  not 
an  appropriate  time  period  to  allow  for 
non-delivery  of  services.  The  time  frame 
has  been  increased  to  twenty-four  (24) 
months  and  is  reflected  in  paragraph 
(c)(5)  of  the  final  regulations.  Twenty- 
four  (24)  months  accommodates  a 
situation  in  which  a  visitor  service 
provider  may  only  have  a  one  month 
season.  If  that  provider  is  unable  to  offer 
the  service  the  following  season  for 
reasons  beyond  his  control,  he  would 
then  be  twenty-three  (23)  months 
without  providing  the  visitor  service. 


Section  36.37(dj     Visitor  Senices 
Initially  Authorized  After  January  1, 
1979,  "preferred  operators" 

Many  of  the  comments  reflected 
confusion  regarding  the  relat'on.ship 
between  local  preference  anci  preference 
for  most  airectly  affected  Native 
Corporation.  The  following  sentence  has 
been  added  to  paragraph  (d)(1)  for 
clarity:  "Preferences  for  most  directly 
affected  Native  Corporation(s)  and  local 
residents  are  equal  and  are  not 
additive." 

Numerous  commenters,  espesially 
those  attending  the  public  meetings  in 
Anchorage  and  Fairbanks,  demonstrated 
concern  and  confusion  regarding  the  use 
of  the  terms  "best  offer"  and  "meeting 
the  terms  of  the  best  offer."  To  many 
people  the  term  "best  offer"  implies  a 
monetary  bid.  When  the  Service  issues 
a  prospectus,  bidders  are  required  to 
describe  in  detail  the  service  they  would 
be  providing.  As  an  example,  this 
description  might  include  tvpes  of 
equipment,  means  of  transportation, 
personnel  qualifications,  safety 
measures,  methods  of  communication, 
length  of  time  required,  and  other 
aspects  of  service  delivery  specified  in 
the  prospectus.  The  bid,  or  response  to 
the  prospectus,  constitutes  an  "offer" 
and  is  evaluated  by  a  panel.  After 
reviewing  the  comments,  the  Service 
recognizes  that  "meeting  the  terms  of 
the  best  offer"  would  be  difficult  to 
evaluate  and  could  lead  to  unfair 
comparisons.  The  term  in  the  final 
regulations  has  been  changed  as 
suggested  from  "meeting  the  terms  of 
the  best  offer"  to  "substantially  equal  to 
the  terms  of  the  best  offer."  Also  a 
definition  of  "best  offer"  has  been 
added  to  §36.37(b). 

Several  commenters  expressed 
concern  that  Native  Corporations  were 
not  treated  equitably  by  paragraph  (d)(4) 
of  the  draft  regulations  which  required 
a  Native  Corporation  to  document  total 
ownership  of  the  business  entity  making 
an  offer  in  order  to  qualify  for  a 
preference.  A  local  corporation, 
however,  only  needed  to  document  a 
controlling  interest  in  the  business 
entity  making  an  offer  in  order  to 
qualify  for  a  preference.  The  paragraph 
has  been  changed  so  that  both  Native 
Corporations  and  local  corporations  are 
required  to  doctmnent  a  controlling 
interest  in  the  entity  making  the  offer. 
In  the  case  of  a  joint  venture, 
corporations  with  a  preference  must 
document  a  controlling  interest  in  the 
joint  venture. 


UMI 
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Section  36.37(ej    Preference  to  Cook 
Inlet  Region,  Incorporated  ICIRI) 

In  response  to  a  request  by  CIRl  the 
comma  was  deleted  before  "when 
appropriate"  in  the  first  sentence  of 
paragraph  (e)(1)  in  order  to  be  consistent 
with  the  statutory  language.  The  second 
sentence  of  paragraph  (e)(2)  was  more 
appropriately  placed  in  subsection  (b) 
EJefinitions.  Also  in  paragraph  (ej(2)  the 
draft  regulations  required  an  offer  to 
document  total  ownership  by  CIRI  and/ 
or  the  village  corporation  in  the  entity 
making  the  offer.  This  wording  has  been 
changed  to  require  documentation  of  a 
controlling  interest  by  CIRI  rather  than 
a  total  ownership. 

Section  36.3 7{f]    Mos t  Directly  Affected 
Native  Corporation  Determination 

Many  of  the.comments  directed  to 
this  paragraph  were  addressed  in  the 
comment  section  for  paragraph  36.37(b) 
Definitions. 

A  few  comments  stated  that  "most 
affected  Native  Corporation"  status 
should  be  determined  by  historical  use. 
Section  1307  of  ANILCA  provided  a 
preference  to  help  offset  potential 
economic  impacts  caused  by  the 
establishment  of  the  refuges.  Other 
sections  of  ANILCA  provide  for 
continued  subsistence  and  other 
traditional  uses.  Socio-economic 
impacts  are  among  the  criteria  identified 
in  the  regulations  and  are  to  be  used  in 
the  determination  of  "most  directly 
affected  Native  Corporation."  Historical 
use  would  be  considered  as  it  relates  to 
socio-economic  impacts.  Wording  has 
been  added  to  paragraph  (f)(l)(iii)  to 
accommodate  historical  and  traditional 
use. 

One  comment  suggested  that  the 
criteria  for  determination  of  "most 
directly  affected  Native  Corporation" 
should  include  land  ownership  in  the 
vicinity  of  the  refuge  and  not  merely 
within  or  adjacent  to  the  refuge. 

The  Service  has  decided  to  maintain 
the  wording  as  it  appears  in  the  draft 
regulations.  As  stated  earlier  in  the 
comment  analysis,  section  1307  of 
ANILCA  was  intended  to  help  offset 
potential  economic  impacts  caused  by 
the  establishment  of  the  refuges. 
Providing  a  preference  to  all  individuals 
or  corporations  experiencing 
consequences  would  defeat  the  intent  of 
mitigating  the  impacts  to  those  most 
directly  affected.  In  the  case  of  Native 
Corporations,  although  more  than  one 
may  be  determined  most  directly 
affected,  the  intent  is  to  provide  a 
preference  to  those  that  are  affected 
"most  directly."  Native  Corporations 
owning  land  within  or  adjoining  a 
refuge  boundary  certainly  have  greater 


potential  to  be  impacted.  The  Service 
does  not  believe  it  is  appropriate  to 
diminish  the  opportunity  for  preference 
afforded  those  Native  Corporations  by 
e.xpanding  the  criteria  to  include 
additional  Native  Corporations.  Neither 
does  the  Service  believe  it  to  be 
appropriate  to  automatically  provide  a 
"most  directly  affected"  preference  to  a 
Native  Corporation  based  solely  on  its 
proximity  to  the  refuge  boundary. 

Although  one  Native  Corporation 
comment  requested  automatic 
preference  for  the  Regional  Corporation 
within  whose  boundarv'  a  visitor  service 
was  being  proposed,  the  Service 
believes  that  all  Native  Corporation 
requests  for  preference  should  be 
reviewed  equitably. 

Paragraph  (0(3)  of  the  draft 
regulations  contained  a  sentence 
allowing  joint  ventures  between 
preferred  operators.  Several  commenters 
stated  the  concern  that  the  wording  was 
too  limiting  and  that  preferred  operators 
should  be  permitted  to  enter  into  joint 
ventures  with  non-preferred  businesses 
Other  commenters  expressed  concern 
that  non-Native,  non-local  businesses 
would  use  a  preferenced  corporation  or 
individual  as  a  front  to  respond  to  a 
visitor  ser\uce  solicitation,  thereby 
receiving  the  preference.  In  evaluating 
these  two  perspectives  the  Service 
concluded  that  the  spirit  of  section  1307 
of  ANILCA  could  easily  be  violated  by 
providing  for  joint  ventures  between 
preferenced  and  non-preferenceri 
providers  unless  limits  were  placed  on 
the  manner  in  which  the  joint  venture 
could  be  structured.  Forbidding  joint 
ventures  between  preferenced  and  non- 
preferenced  providers,  however,  may 
exceed  appropriate  limits.  In  order  to 
accommodate  the  expressed  need  for 
expanded  opportunities  to  form  joint 
ventures,  the  sentence  in  paragraph 
(0(3)  limiting  joint  ventures  has  been 
deleted. 

The  subject  of  joint  ventures  has  been 
addressed  by  rewriting  paragraph  (d)(4) 
to  read  "An  offer  from  a  Native 
Corporation  or  a  local  corporation  under 
this  section  must  document  its 
controlling  interest  in  the  entity  or,  in 
the  case  of  a  joint  venture,  all  partners 
making  the  offer."  Preferenced 
providers  wishing  to  access  the 
experience  and/or  resources  of  non- 
preferenced  providers  are  encouraged  to 
enter  into  alternative  arrangements  with 
those  providers.  Such  arrangements 
must  result  in  the  preferenced  provider 
making  the  offer  and  being  responsible 
for  the  delivery  of  the  visitor  ser\  ice,  as 
well  as  being  accountable  for  the 
performance  of  the  permit  terms  and 
conditions.  Contracting  the  services  of 


the  non-preferenced  provider  would  be 

an  example  of  such  an  arrangement. 

The  draft  regulations  did  not  clearly 
state  the  intent  to  provide  multiple 
opportunities  to  appl\  for  "most 
directly  affected  Nati\e  Corporation." 
This  has  been  clarified  by  adding 
paragraph  (0(5)  to  the  regulations. 

Sect'on  36.37lg]    Appeal  Procedures 

To  maintain  consistency  of  appeal 
procedures  related  to  permits  on 
national  wildlife  refuges  in  .Maska.  this 
section  of  the  draft  regulations  has  been 
rewritten  and  adopts  the  procedures  set 
forth  in  50  C.FR  36, 41  Permits. 

Paperwork  Reduction  Act 

As  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  V  S,C. 
3507(d)).  the  Service  has  had  an 
authorization  number  1018-0014.  from 
the  Office  of  Management  and  Budget 
(OMB)  that  has  expired.  The  Ser\ice  has 
received  an  emergency  extension 
through  [une  30,  1997.  and  is  likewise 
working  on  a  long-term  (three  year), 
authorization  request  which  will  be 
submitted  before  the  emergency 
authorization  expires. 

This  collection  of  information  will  be 
achieved  through  the  use  of  a  USP\VS 
Application  Form,  which  will  be 
modified  pursuant  to  50  CFR  13,12(bj. 
to  address  the  specific  requirements  of 
this  final  rule.  The  information 
collection  requirements  needed  for  the 
proper  use  and  management  of  all 
.Alaska  National  Wildlife  Refuges  is 
contained  in  50  CFR  36,3  The 
information  is  being  collected  to  assist 
the  Service  in  administering  these 
recreation  programs  and,  particularly,  in 
the  issuance  of  permits  and  the  granting 
of  statutory  or  administrative  benefits 

This  collection  of  information  will 
establish  whether  the  applicant  is  fully 
qualified  to  receive  the  benefits  of  a 
refuge  permit  The  information  such  as 
name,  address,  phone  number,  depth  of 
experience,  qualifications,  time  in 
residence,  knowledge  of  function,  and 
affiliations,  requested  in  the  application 
form  is  reouired  to  obtain  a  benefit. 

The  likely  respondents  to  this 
collection  of  information  will  be 
individual  .'\laska  citizens  and  local  and 
native  corporations  who  wish  to  be 
considered  to  receive  a  refuge  permit. 
This  information  will  be  needed  by  the 
USFWS  to  determine  whether  a  given 
individual  or  corporation  qualifies  A 
refuge  permit  will  be  approved  for  five 
(5)  years.  Permits  shall  be 
noncompetively  renewed  by  the  refuge 
manager  for  a  period  of  five  additional 
years  upon  showing  perrnitee 
compliance  with  all  applicable  permit 
terms  and  conditions,  and  a  satisfactory 
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record  of  performance.  The  annua! 
burden  of  reporting  and  record  keeping 
should  be  less  than  4f)  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
e.xisting  data  sources,  gathering  and 
maintaining  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  estimated  number  of 
likely  respondents  is  less  than  ten  (10), 
yielding  a  total  annual  reporting  and 
record  keeping  burden  of  four  hundred 
(400)  hours  or  less. 

Direct  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the  form 
to  the  Service  Information  Collection 
Clearance  Officer.  Fish  and  Wildlife 
Service.  Mail  Stop  224,  Arlington 
Square,  U.S.  Department  of  the  Interior, 
184q  C  Street.  N.W..  Washington,  D.C. 
20240,  and  to  the  Office  of  Information 
and  Regulatorv  .\ftairs.  0MB.  .Attention: 
Desk  Officer  for  the  Interior  Department 
(1018-^)014).  Washington.  D.C.  20503. 

Economic  Analysis 

Serv  ice  review  has  revealed  that  this 
rulemaking  will  establish  the 
procedures  for  granting  historical  use, 
Native  Corporation,  and  local 
preferences  in  the  selection  of 
commercial  operators  who  provide 
visitor  services  other  than  hunting  and 
fishing  guiding  on  National  Wildlife 
Refuge  System  lands  in  Alaska.  This 
niie  provides  guidance  in  the 
solicitation,  award,  and  renewal  of 
competitively  offered  visitor  service 
authorizations  on  refuges  in  Alaska. 
ANILCA  provides  assurance  that 
designation  of  the  wildlife  refuges 
would  not  negate  economic  opportunity 
for  the  persons  and  businesses  located 
within  the  vi(  inity  of  those  refuges,  and 
who  have  direct  socio-economic  ties  to 
the  resources  within  the  refuges. 

It  is  estimated  that  the  need  for  new 
visitor  services  will  result  in  less  than 
five  (5)  special  use  permits  per  year 
statew  ide  There  is  a  high  probability 
that  local  visitor  service  providers, 
exercising  their  right  under  section 
1307(b)  of  ANILCA,  would  be  awarded 
more  permits  than  companies  without 
the  preference.  This  preference  will 
have  a  positive  impact  on  the  local  areas 
by  in(.reasing  the  economic  base  of  these 
communities.  This  impact,  while 
important  in  relation  to  the  total 
economic  level  of  the  lor^l  area,  is  very- 
small  in  actual  dollar  value.  It  is 
anticipated  that  each  of  the  projected 
new  permits  issued  annually  will 
generate  between  S50.000  and  $200,000 
in  revenue,  depending  on  the  service 
provided.  Therefore,  this  rule  would 
have  no  "significant"  economic  impact 
on  the  local  communities  or  local 
governmental  entities. 


This  rulemaking  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866,  A 
review  under  the  Regulatorv  Flexibilitv 
Act  of  1980  (5  U.S.C.  601  et'seq.)  has 
revealed  that  this  rulemaking  would  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
businesses,  organizations,  or 
governmental-  jurisdictions. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq..  that 
this  rulemaking  will  not  impo.se  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  governments  or 
private  entities. 

Civil  Justice  Reform 

The  Department  has  determined  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Environmental  Considerations 

In  accordance  with  516  DM  2, 
Appendix  1,  the  Service  claims  a 
categorical  exclusion  to  this  rulemaking 
as  this  is  pursuant  to  "policies, 
directives,  regulations  and  guidelines  of 
an  administrative,  financial,  legal. 
technical  or  procedural  nature."  and  as 
this  rulemaking  establishes  procedures 
to  allow  new  and  continuing  services  on 
Alaska  refuge  units. 

Primary  Author 

The  primary  author  of  this  rule  is 
David  G.  Patterson,  Regional  Public  Use 
Specialist,  Fish  and  Wildlife  Service. 
Alaska  Region. 

List  of  Subjects  50  CFR  Part  36 

Alaska.  Recreation  and  recreation 
areas.  Reporting  and  record  keeping 
requirements,  and  Wildlife  refuges. 

The  U.S.  Fish  and  Wildlife  Service 
amends  Part  36of  Chapter  I  of  Title  50 
of  the  Code  of  Federal  Regulntions  as 
follows: 

PART  36— [AMENDED] 

1.  The  authority  citation  for  Part  36 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  460k  et  seq.,  668dd  et 
seq..  742(a)  et  seq..  3101  et  seq.,  44  U.S.C. 
3501  et  seq, 

2.  A  new  Section  36.37  is  added  to 
subpart  D  of  part  36  to  read  as  follows: 

§  36.37     Revenue  producing  visitor 
services. 

(a)  Applicability. 

(1)  Except  as  otherwise  provided  for 
in  this  paragraph,  the  regulations 
contained  in  this  section  apply  to  new 


visitor  services  provided  within  all 
National  Wildlife  Refuge  areas  in 
Alaska. 

(2)  The  rights  granted  by  this  section 
to  historical  operators,  preferred 
operators,  and  Cook  Inlet  Region, 
Incorporated,  are  not  exclusive.  The 
Refuge  Manager  may  authorize  other 
persons  to  provide  visitor  services  on 
refuge  lands.  Nothing  in  this  section 
shall  require  the  Refuge  Manager  to 
issue  a  visitor  services  permit  if  not 
otherwise  mandated  by  statute  to  do  so. 
Nothing  in  this  section  shall  authorize 
the  Refuge  Manager  to  issue  a  visitor 
services  permit  to  a  person  who  is  not 
capable  of  carrying  out  its  terms  and 
conditions  in  a  satisfac.tory  manner. 

(3)  This  section  does  not  apply  to  the 
guiding  of  sport  hunting  or  sport 
fishing. 

(b)  Definitions.  The  following 
definitions  shall  apply  to  this  section: 

(1)  Best  Offer  means  a  responsive  offer 
that  best  meets,  as  determined  bv  the 
Refuge  Manager,  the  selection  criteria 
contained  in  a  competitive  solicitation 
for  a  visitor  services  permit, 

(2)  Controlling  interest,  in  the  case  of 
n  corporation  means  an  interest, 
beneficial  or  otherwise,  of  sufficient 
outstanding  voting  securities  or  capital 
of  the  business,  so  as  to  permit  exercise 
of  final  managerial  authority  over  the 
actions  and  operations  of  the 
corporation,  or  election  of  a  majority  of 
the  Board  of  Directors  of  the 
corporation. 

(3)  Controlling  interest  in  the  case  of 
a  partnership,  limited  partnership,  joint 
venture  or  individual  entrepreneurship 
means  a  beneficial  ownership  of  or 
interest  in  the  entity  so  as  to  permit  the 
exercise  of  final  managerial  authority 
over  the  actions  and  operations  of  the 
entity. 

(4)  Controlling  interest  in  other 
circumstances  means  any  arrangement 
under  which  a  third  party  has  the  ability 
to  exercise  general  management 
aiitfinrity  over  the  actions  or  operations 
of  the  business. 

(5)  Historical  operator  means  any 
person  who: 

(i)  On  or  before  January  1,  1979,  was 
lawfully  engaged  in  adequately 
providing  any  type  of  visitor  service  in 
a  refuge  within  the  scope  of  paragraph 
(c)  of  this  section: 

(ii)  Has  continued  to  law-fully  provide 
that  visitor  service;  and 

(iii)  Is  othenvise  determined  by  the 
Refuge  Manager  to  have  a  right  to 
continue  to  provide  such  services  or 
similar  services  pursuant  to  paragraph 
(c)  of  this  section. 

(6)  Local  area  means  that  area  in 
Alaska  within  100  miles  of  the  location 
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within  a  refuge  where  any  of  the  visitor 
service  is  authorized. 

(7)  Local  resident  means: 

(i)  For  individuals.  Those  individuals 
that  have  maintained  their  primary, 
permanent  residence  and  business 
within  the  local  area  for  the  past  twelve 
(12)  consecutive  months  and  whenever 
absent  from  this  primary,  permanent 
residence,  have  the  intention  of 
returning  to  it.  Factors  demonstrating 
the  location  of  an  individual's  primary-, 
permanent  residence  and  business  may 
include,  but  are  not  limited  to,  the 
permanent  address  indicated  on 
licenses  issued  by  the  State  of  Alaska, 
tax  returns,  and  voter  registrations. 

(ii)  For  corporations.  A  corporation  in 
which  the  controlling  interest  is  held  by 
an  individual  or  individuals  who 
qualify  as  "local  resident(s)"  within  the 
meaning  of  this  section.  For  non-profit 
corporations  a  majority  of  the  board 
members  and  a  majority  of  the  officers 
must  qualif\'  as  "local  residents.  ' 

(8)  Native  Corporation  means  the 
same  as  defined  in  section  102(6)  of 
ANILCA. 

(9)  Preferred  operator  means  a  local 
resident  or  Native  Corporation  which  is 
entitled  to  a  preference  under  this 
section  in  the  award  of  a  permit,  and  as 
otherwise  provided  under  section 
1307(b)  of  ANILCA. 

(10)  A  responsive  offer  means  one 
which  is  timely  made  and  meets  the 
terms  and  conditions  of  the  solicitation 
document. 

(11)  Similar  visitor  ser\'ice  means  that 
visitor  service  authorized  by  the  Refuge 
Manager  to  be  provided  on  a  refuge  and 
determined  by  the  Refuge  Manager,  on 

a  case  by  case  basis,  to  be  similar  to  an 
established  service  being  provided  by  a 
historical  operator. 

(12)  Visitor  ser\ice  means  any  service 
or  activity  made  available  for  a  fee, 
commission,  brokerage,  or  other 
compensation  to  persons  who  visit  a 
refuge,  including  such  services  as 
providing  food,  accommodations, 
transportation,  tours,  and  guides 
excepting  the  guiding  of  sport  hunting 
and  fishing.  This  also  includes  any 
activity  where  one  participant/member 
or  group  of  participants  pays  more  in 
fees  than  the  other  participants  (non- 
member  fees,  etc.),  or  fees  are  paid  to 
the  organization  which  are  in  excess  of 
the  bona  fide  expenses  of  the  trip. 

(13)  Right  of  first  refusal  means,  as  it 
relates  to  section  1307(a)  of  ANILCA,  a 
reasonable  opportunity  for  n  historical 
operator  to  review  a  description  of  the 
new  similar  service  and  the  terms  and 
conditions  upon  which  it  is  to  be 
provided  to  determine  if  the  historical 
visitor  service  operator  wishes  to 
provide  the  service.  As  it  relates  to 


section  1307(c)  of  ANILCA,  it  refers  to 
the  opportunity  for  Cook  Inlet  Region, 
Incorporated  to  have  the  first 
opportunity  to  provide  new  visitor 
services  on  the  Kenai  National  Wildlife 
Refuge  in  the  Cook  Inlet  Region. 

(c)  Visitor  services  existing  on  or 
before  January'  1,  1979.  "historical 
operators". 

(1)  A  historical  operator  shall  have  a 
right  to  continue  to  provide  visitor 
services  or  similar  services  within  such 
area,  under  appropriate  terms  and 
conditions,  so  long  as  such  services  are 
determined  by  the  Refuge  Manager  to  be 
consistent  with  the  purposes  for  which 
the  refuge  was  established.  A  historical 
operator  must  obtain  a  permit  from  the 
refuge  manager  to  conduct  the  visitor 
services.  The  permit  shall  be  for  a  fixed 
term  and  specified  area,  and  shall 
contain  such  terms  and  conditions  as 
are  m  the  public  interest.  Failure  to 
comply  with  the  terms  and  conditions 
of  the  permit  may  result  in  cancellation 
of  the  authorization  and  consequent  loss 
of  historical  operator  rights  under  this 
section.  Nothing  in  this  section  shall 
prohibit  the  Refuge  Manager  from 
permitting  persons,  in  addition  to 
historical  operators,  to  provide  visitor 
services  in  the  refuge  at  the  Refuge 
Manager's  discretion  so  long  as 
historical  operators  are  permitted  to 
conduct  a  scope  or  level  of  visitor 
services  equal  to  or  greater  than  those 
provided  prior  to  [anuan,-  1,  1979,  under 
terms  and  conditions  consistent  with 
this  section.  A  historical  operator  may 
be  permitted  by  the  Refuge  Manager, 
under  separate  authority,  to  increase  the 
scope  or  level  of  visitor  ser\'ices 
provided  prior  to  January  1.  1979,  but 
no  historical  operating  rights  shall  be 
obtained  in  such  incrpase. 

(2j  .^  historic;al  operator  may  also 
apply  to  the  Refuge  Manager  for  a 
permit  or  amended  permit  to  provide 
similar  types  of  visitor  ser\-ices. 
Granting  the  request  will  not  result  in 
an  increase  in  the  scope  or  level  of 
service  in  excess  of  those  provided  as  of 
January  1,  1979,  by  the  requesting 
historical  operator.  The  Refuge  Manager 
shall  grant  the  request  if  such  visitor 
services  are  determined  by  the  Refuge 
Manager  to  be: 

(i)  Consistent  with  the  management  of 
refuge  resources  and  the  purposes  for 
which  the  refuge  area  was  established: 

(ii)  Similar  to  the  visitor  services 
provided  by  the  historical  operator  prior 
to  January  1,  1979:  and 

(iii)  Consistent  with  the  legal  rights  of 
anv  other  person. 

(3)  When  a  historical  operator  permit 
has  expired,  and  if  the  visitor  services 
permitted  by  it  were  adequately 
provided  and  consistent  with  the 


purposes  of  the  refuge  as  determined  by 
the  Refuge  Manager,  the  Refuge  Manager 
shall  renew  the  permit  for  a  fixed  term 
consistent  with  such  new  terms  and 
conditions  as  are  in  the  public  interest. 
Should  a  historical  operator  decline  to 
accept  an  offer  of  renewal,  its  rights  as 
a  historical  operator  shall  be  considered 
as  terminated. 

(4)  If  the  Refuge  Manager  determines 
that  permitted  visitor  services  must  be 
curtailed  or  reduced  in  scope  or  season 
to  protect  rehige  resources,  or  for  other 
purposes,  the  Refuge  Manager  shall 
require  the  historical  operator  to  make 
such  changes  in  visitor  services  If  more 
than  one  historical  operator  providing 
the  same  type  of  visitor  services  is 
required  to  have  those  services 
curtailed,  the  Refuge  Manager  shall 
establish  a  proportionate  reduction  of 
visitor  serv'ices  among  all  such 
historical  operators,  taking  into  account 
historical  operating  levels  and  other 
appropriate  factors,  so  as  to  achieve  a 
fair  curtailment  of  visitor  services 
among  the  historical  operators.  If  the 
level  of  visitor  services  must  be  so 
curtailed  that  only  one  historical 
operator  feasibly  may  continue  to 
provide  the  visitor  services,  the  Refuge 
Manager  shall  select  one  historical 
operator  to  continue  to  provide  the 
curtailed  visitor  servK:es  through  a 
competitive  selection  process. 

(5)  The  rights  of  a  historical  operator 
shall  terminate  if  the  historical  operator 
fails  to  provide  the  visitor  services 
under  the  terms  and  conditions  of  a 
permit  issued  by  the  Refuge  Manager  or 
fails  to  provide  the  visitor  services  for 

a  period  of  more  than  twenty  four  (24) 
consecutive  months. 

(6)  The  rights  of  a  historical  operator 
under  this  section  shall  terminate  upon 
a  change,  after  January-  1.  1979,  in  the 
controlling  interest  ot  the  historical 
operator  through  sale,  assignment, 
devise,  transfer  or  otherwise. 

(7)  The  Refuge  Manager  may 
authorize  other  persons  to  provide 
visitor  services  in  a  refuge  in  addition 
to  historical  operators,  as  long  as  such 
other  persons  conduct  the  services  in  a 
manner  compatible  with  the  purposes  of 
the  refuge. 

(d)  Visitor  services  initially 
authorized  after  January  1.  1979, 
"preferred  operators" 

(11  In  selecting  persons  to  provide, 
and  in  permitting  any  type  of  visitor 
service,  excepting  guided  hunting  or 
fishing,  the  Refuge  Manager  will  give  a 
preference  to  preferred  operators 
determined  qualified  to  provide  such 
visitor  services.  Preferences  for  most 
directly  affected  Native  Corporation(s) 
and  local  residents  are  equal  and  are  not 
additive. 
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(2)  In  selecting  persons  to  provide  any 
type  of  visitor  service  for  refuges  subject 
to  a  preferred  operator  preference  under 
this  section,  the  Refuge  Manager  will 
publicly  solicit  competitive  offers  for 
persons  to  apply  for  a  permit,  or  the 
renewal  of  a  permit,  to  provide  such 
visitor  service  pursuant  to  Service 
procedures.  Preferred  operators  must 
submit  a  responsive  offer  to  such 
solicitation  in  order  to  effect  their 
preference.  If,  as  a  result  of  the 
solicitation,  an  offer  from  a  person  other 
than  a  preferred  operator  is  determined 
to  be  the  best  offer  and  that  offeror  is 
determined  to  be  capable  of  carrying  out 
the  terms  of  the  permit,  the  preferred 
operator  which  submitted  the  most 
responsive  offer  shall  be  given  an 
opportunity  to  substantially  equal  the 
best  offer  received  by  amending  its  offer. 
If  the  amended  offer  of  the  preferred 
operator  is  considered  by  the  Refuge 
.Manager  as  being  substantially  equal  to 
the  terms  of  the  best  offer,  the  preferred" 
operator,  if  determined  to  be  capable  of 
carrying  out  the  terms  of  the  permit, 
shall  be  awarded  the  visitor  service 
permit.  If  the  preferred  operator  fails  to 
meet  these  requirements,  the  Refuge 
Manager  shall  award  the  permit  to  the 
person  who  submitted  the  best  offer  in 
response  to  the  solicitation.  The  Native 
Corporation(s)  determined  to  be  "most 
directly  affected'"  under  this  section  and 
local  residents  have  equal  preference. 

(3)  Nothing  in  this  section  shall 
prohibit  the  Refuge  .Manager  from 
authorizmg  persons  other  than  preferred 
operators  to  provide  visitor  services  in 
refuge  areas  so  long  as  the  procedures 
described  in  this  section  have  been 
followed  with  respect  to  preferred 
operators.  Preferred  operators  are  not 
entitled  by  this  section  to  provide  all 
visitor  services  in  a  qualified  refuge. 

(4)  An  offer  from  a  .Native  Corporation 
or  a  local  corporation  under  this  section 
must  document  its  controlling  interest 
in  the  entity  or  in  the  case  of  a  joint 
venture,  all  partners,  making  the  offer. 

(5)  The  preferences  described  in  this 
section  may  not  be  sold,  assigned, 
transferred,  or  devised,  directly  or 
indirectlv. 

(e)  Preference  to  Cook  Inlet  Region, 
Incorporated  (CIRJ). 

(1)  Cook  Inlet  Region,  Incorporated,  in 
cooperation  with  village  corporations 
within  Cook  Inlet  Region  when 
appropriate,  shall  have  a  right  of  first 


refusal  to  provide  new  visitor  services 
within  that  portion  of  the  Kenai 
National  Moose  Range  {Kenai  National 
Wildlife  Refuge)  within  the  boundaries 
of  Cook  Inlet  Region.  The  CIRI  shall 
have  ninety  (90)  days  from  receipt  of  a 
prospectus  in  which  to  exercise  its  right. 

(2)  In  order  to  exercise  this  right  of 
first  refusal,  CIRI  must  submit  an  offer 
responsive  to  the  terms  of  a  visitor 
services  solicitation.  If  CIRI  makes  such 
an  offer  and  is  determined  by  the  Refuge 
Manager  to  be  capable  of  carrying  out 
the  terms  of  the  special  use  permit,  it 
shall  be  awarded  the  permit.  If  it  does 
not,  the  permit  may  be  awarded  to 
another  person  pursuant  to  a  showing 
that  such  other  person  can  carry  out  the 
conditions  of  the  special  use  permit  in 

a  manner  compatible  with  the  purposes 
of  the  refuge.  An  offer  being  made  by 
CIRI  under  this  section  must  document 
controlling  interest  by  CIRI  when  made 
in  cooperation  with  village  corporations 
within  the  Cook  Inlet  Region.  The  CIRI 
right  of  first  refusal  shall  have 
precedence  over  the  rights  of  preferred 
operators. 

(3)  The  right  of  first  refusal  described 
in  this  section  may  not  be  sold, 
transferred,  devised,  or  assigned, 
directly  or  indirectly. 

(f)  Most  directly  affected  Native 
Corporation  determination. 

(1)  Prior  to  the  issuance  of  a 
solicitation  document  for  any  new 
visitor  service  in  a  refuge,  the  Refuge 
Manager  shall  provide  an  opportunity 
for  any  Native  Corporation  interested  in 
providing  visitor  services  within  that 
refuge  to  submit  an  application  to  the 
Refuge  Manager  to  be  determined  "most 
directly  affected"  Native  Corporation. 
The  application  shall  include  but  not  be 
limited  to,  the  following  information: 

(i)  The  name,  address,  and  telephone 
number  of  the  Native  Corporation,  the 
date  of  incorporation,  its  articles  of 
incorporation  and  .structure,  and  the 
name  of  the  applicable  refuge  area; 

(ii)  The  location  of  the  corporation's 
population  center  or  centers; 

(iii)  An  assessment  of  the 
socioeconomic  impacts,  including 
historical  and  traditional  use,  and  their 
effects  on  the  Native  Corporation  as  a 
result  of  the  expansion  or  establishment 
of  the  refuge;  and 

(iv)  Any  other  information  the  Native 
Corporation  believes  is  relevant. 

(2)  Upon  receipt  of  all  applications 
from  interested  Native  Corjjorations,  the 


Refuge  Manager  will  determine  the 
"most  directly  affected"  Native 
Corporation  based  on,  but  not  limited 
to,  the  following  criteria: 

(i)  The  number  of  acres  of  surface 
land  within  and  adjoining  the  refuge 
that  the  Native  Corporation  owns,  or 
which  has  been  selected  under  the 
Alaska  Native  Claims  Settlement  Act, 
unless  such  selection  is  determined  to 
be  invalid  or  is  relinquished; 

(ii)  The  distance  and  accessibility 
from  the  Native  Corporation's 
population  center  and/or  business 
address  to  the  applicable  refuge;  and 

(iii)  The  socio-economic  impacts, 
including  historic  and  traditional  use, 
and  their  effects  as  a  result  of  the 
expansion  or  establishment  of  the 
refuge. 

(3)  In  the  event  that  more  than  one 
Native  Corporation  is  determined  to  be 
equally  affected,  each  such  Native 
Corporation  shall  be  considered  as  a 
preferred  operator  under  this  section. 

(4)  The  Refuge  Manager's  "most 
directly  affected"  Native  Corporation 
determination  or  when  requested,  the 
Regional  Director's  appeal  decision  for  a 
refuge  is  applicable  for  all  new  visitor 
services  in  that  refuge. 

(5)  Any  Native  Corporation  that  has 
not  applied  for  a  most  directly  affected 
Native  Corporation  determination  may 
apply  for  a  determination  upon  issuance 
of  a  future  solicitation  for  a  new  visitor 
service.  A  corporation  determined  to  be 
most  directly  affected  for  a  refuge  will 
maintain  that  status  for  all  future  visitor 
service  solicitations. 

(g)  Appeal  procedures. 

Any  person(s)  who  believe  that  thev 
have  been  improperly  denied  rights 
with  respect  to  providing  visitor 
services  under  this  section  may  appeal 
the  denial  to  the  Regional  Director.  Such 
an  appeal  must  be  submitted  in  writing 
within  forty-five  (4.5)  days  of  receipt  of 
the  denial  from  which  an  appeal  is 
sought.  The  appeals  process  as  defined 
in  50  CFR  Subpart  F,  36.41  (b)  will 
apply  with  exception  of  the  period  of 
time  allowed  to  file  an  appeal. 

Dated:  September  10,  1996. 

George  T.  Franipton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  aOoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

9  CFR  Part  200 

Filing  of  a  Petition  for  Rulemaking: 
Packer  Livestock  Procurement 
Practices 

agency:  GIPSA,  Agriculture. 

ACTION:  Notice  of  receipi  of  petition  for 

nilemaking. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  (USDA)  has  received  a 
petition  for  rulemaking  from  the 
Western  Organization  of  Resource 
Councils  (WORC).  The  petition  requests 
the  Secretar\-  to  initiate  rulemaking 
under  the  Packers  and  Stockyards  Act  t(3 
restrict  certain  livestock  procurement 
practices  by  meat  packers.  USDA  is 
soliciting  public  comment  on  the 
petition  and  will  utilize  these  comments 
in  assessing  the  need  for  the  requested 
rulemaking.  This  notice  provides  all 
interested  parties  an  opportunity  to 
participate  in  that  process. 
DATES:  Comments  concerning  this 
petition  are  invited  and  must  be 
received  on  or  before  April  14.  1997. 
ADDRESSES:  Send  an  original  and  two 
copies  of  comments  to  the  Acting 
Deputy  Administrator,  Packers  and 
Stockyards  Programs.  GIPSA.  I'SDA. 
Stop  3641,  1400  Independence  Avenue, 
SW,  Room  3039-S,  Washington,  DC. 
20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tommv  Morris.  Director,  Packer  and 
Poultry  Division.  (202)  720-7063. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  early  1995,  prices  for  cattle 
dropped  sharply  and  steadily  declined 
Various  groups  in  the  industry-,  mainly 
cattle  producers,  urged  Congress  and 
USDA  to  take  action  to  improve 
conditions  USDA  has  undertaken 
several  initiatives  to  respond  to  the 
concerns  of  the  industrv , 


On  February  14,  1996,  USDA  released 
a  congressionallv -mandated  study  on 
concentration  in  the  red  meat  industrv  ' 
The  studv  included  projects  on  the  beef 
sector  that  Included  examining  cattle 
procurement  markets,  price 
lietermination.  raptive  supplies  and  the 
effects  of  concentration  on  cattle  prices 
Although  the  study  confirmed  the 
existence  of  concentration  in  the  red 
meat  industry    it  provided  no  definitive 
evidence  that  concentration  had  an 
appreciable  effect  on  cattle  prices. 

Following  release  of  the  study,  the 
Advisory  Committee  on  Agricultural 
Concentration  was  appointed  by  the 
Secretary  to  review  the  study  and  a 
number  of  other  issues  involving 
concentration  in  agriculture.  The 
Advisory  Committee  submitted  its 
recommendations  and  findings  on  June 
6,  199b.-  The  recommendations  of  the 
majority  report  included  increased 
monitoring  and  enforcement  of  antitrust 
and  regulatory  policy,  limiting  packer 
activities  regarding  price  differentiation. 
improving  collection  and  reporting  of 
market  data,  and  \  alue-based  pricing. 
The  .Advisory  Committee  also  submitted 
three  minority  reports.  The 
recommendations  of  the  minority 
reports  included  taking  additional 
action  to  address  the  concerns  of 
producers  relating  to  the  adverse  effect 
of  concentration  on  the  cattle  industry, 
in.^reased  reporting  of  export  data,  and 
educating:  producers  about  tlie  current 
market  environment. 

On  lulv  31.  1996.  the  Secretary 
announced  the  first  in  a  series  of  actions 
by  USDA  to  improve  competition  in  the 
livestock  industry.  These  actions 
address  two  of  the  major  areas  of 
recommendations  marie  by  the  .Advisory 
Committee.  These  first  actions,  taken  to 
immediately  address  the  concerns  of 
man\  livestock  producers,  include  price 
reporting  initiatives  that  vvili  broaden 
'he  coverage  of  market  transactions 
reported  and  improve  the  timeliness 
and  availability  of  information  on  the 
growing  international  trade  in  livestock 
and  meat  products. 


'  i.,ur,centralion  in  the  Red  Meal  Packing IndttClry, 
PackRrs  and  Stockyards  Programs.  Grain  Inspection. 
Pacii.ers  and  StocKvards  .\dministration,  USDA, 
February  1996 

-Concentration  m  .^gricultu^e:  A  Report  of  the 
L'SD.^  Advisory-  Committee  on  Agricultural 
Concentration.  Agricultural  Marketing  Service, 
USDA.  lune  1996. 


The  Petition 

Independent  of  LiSDA  s  activities,  the 
Secretary  received  a  petition  for 
rulemaking  subm:ttod  ay  the  Western 
Organization  ot  Resource  Councils 
(Petitioner)  on  October  12.  1996.  The 
Petitioner  requests  that  USD.A  issue 
rules  under  the  authority  of  the  Packers 
and  Stockyards  .Act  tha*  would  prohibit 
packers  frorr  procuring  cattle  for 
slaughter  th.ough  the  use  of  a  fonvard 
contract  unless  certain  specified 
conditions  are  met  and  that  would 
prohibit  packers  fromi  owning  and 
feeding  catlie.  unless  tht^  cattle  are  sold 
for  slaughter  in  an  open,  public  market. 

The  Petitioner 

The  Petitioner  represents  that  it  is  a 
federation  of  grassroots  organizations 
located  in  Colorado.  Idaho,  Montana. 
North  Dakota.  South  Dakota,  and 
Wyoming  that  was  formed  m  1979.  The 
\arious  organizations  are  composed  of 
affiliated  citizen  groups  in  42 
communities  across  the  region.  The 
6,000  members  of  these  groups  are 
farmers,  ranchers,  small  business 
owners,  and  working  people  who  seek 
to  protect  natural  resources,  family 
farms,  and  raral  communities  They 
include  both  cattle  ranrtiers  and  beef 
consumers. 

Need  for  the  Suggested  Rules 

The  Petitioner  has  submitted  this 
petition  for  rulemaking  because  it 
believes  that  packers'  direct  ownership 
and  feeding  of  cattle  for  slaughter  and 
their  procurement  of  slaughter  supplies 
through  formula  or  basis-priced  forward 
contracts  have  decreased  prices  paid  to 
cattle  producers.  The  Petitioner  also 
believes  that  because  cattle  sold  tlirough 
fonnula  or  basis-priced  forward 
contracts  are  not  traded  publicly  and 
packer-fed  catlie  are  not  sold  publicly, 
these  practices  unjustly  discriminate 
against  some  producers  and  provide 
unreasonable  preferences  to  others. 
.According  to  the  Petitioner,  these 
practices  are  in  violation  of  Section  202 
of  the  Packers  and  Stockyards  Act  and 
should  be  re^'rirted  through  rules. 

Request  for  Comments 

USD.A  IS  seeking  public  comment  on 
the  petition  from  academia,  ail  segments 
of  the  industry  (including,  for  example, 
producers,  marketing  firms,  meal 
packing  firms]  and  othi^r  interested 
parties,  including  small  entities  that 


1846 


Federal  Register  /  Vol.  62.  No.  9  /  Tuesday,  January  14,  1997  /  Proposed  Rules 


may  be  affected  by  implementation  of 
the  Petitioner's  proposal.  Small  entities 
are  defined  as  firms  that  meet  the 
following  standards:  (1)  beef  cattle 
producers,  e.xcept  feedlots.  with  annual 
receipts  of  $500,000  or  less  for  beef 
cattle  sales;  (2)  beef  cattle  feedlots  with 
annual  receipts  of  Si. 5  millio.T  or  less 
for  beef  cattle  sales;  and  (3)  meat 
packing  plants  with  500  employees  or 
less. 

Comments  received  on  the  petition 
will  provide  the  Secretary  of  Agriculture 
with  additional  information  to  consider 
in  determining  whether  or  not  the 
rulemaking  requested  bv  the  Petitioner 
should  be  undertaken,  the  submission 
of  comments  that  address  the  following 
questions  would  be  particularlv  helpful. 
These  questions  are  suggested  merely  as 
the  framework  for  vnur  comments. 

1.  What  competitive  or  other 
economic  effects  would  implementing 
the  rules  that  VVORC  is  asking  USDA  to 
propose  (hereinafter  "proposed  rules") 
have  on  individual  businesses  and  the 
cattle  and  beef  industrv-  as  a  whole? 

2.  What  are  the  competitive  effects  of 
formula  or  basis-priced  forward 
contracting  and  packer  feeding  on  cattle 
producers,  feedlots.  meat  packers,  meat 
wholesalers  and  retailers,  and 
consumers' 

3.  What  would  be  the  effects  of 
implementing  the  proposed  rules  on  the 
structure,  conduct,  and  competitive 
performance  of  the  cattle  producing, 
cattle  feeding,  meat  packing, 
wholesaling  and  retailing  industries? 
What  would  be  the  effect  on  the 
structure,  conduct  and  competitive 
performance  of  livestock  and  meat 
markets'  In  answering  these  questions, 
what  do  you  consider  to  be  the  relevant 
markets  and  how  do  you  define  them? 

4.  How  do  formula  or  basis-priced 
forward  contracting  and  packer  feeding 
affect  cattle  prices'  Do  formula  or  basis- 
priced  forward  contracting  and  packer 
feeding  have  adverse  competitive  effects 
or  other  adverse  economic  effects?  .\ie 
there  competitive  benefits  or  other 
economic  benefits  associated  with  use 
of  formula  or  basis-priced  forward 
contracting  and  packer  feeding  that 
would  not  support  implementing  the 
proposed  rules' 

5.  Do  the  research  studies  cited  by  the 
Petitioner  support  its  position  that  the 
formula  or  basis-priced  forward 
contracting  and  packer  feeding  practices 
outlined  in  the  petition  result  in 
competitive  harm  or  other  economic 
harm  to  cattle  producers  and  that  the 
practices  harm  competition  in  beef 
packing'  Are  there  other  studies  that 
USD.A  should  consider? 

6.  D(X)S  sufficient  evidence  exist  to 
find  that  the  formula  or  basis-priced 


forward  contracting  and  packer  feeding 
practices  outlined  in  the  petition  violate 
Section  202  of  the  Packers  and 
Stockyards  Act?  If  so,  what  is  that 
evidence? 

7.  Is  regulator^'  action  needed? 

8.  Are  the  proposed  rules  too  broad  or 
too  restrictive? 

9.  Do  the  proposed  rules  adequately 
address  the  concerns  raised  by  the 
Petitioner? 

10.  Are  there  alternatives  to 
rulemaking  that  would  address  the 
concerns  raised  by  the  Petitioner? 

Please  include  any  data,  analyses,  or 
other  empirical  evidence  that  supports 
your  position  USDA  is  also  particularly 
interested  in  receiving  comments  from 
the  academic  communitv  on  this 
petition,  including  available  theory, 
research  and  other  information 

USDA  has  sought  extensive  public 
comment  from  all  members  of  the 
agriculture  sector  while  addressing 
concentration  in  agriculture  and 
strongly  encourages  participation  in  this 
important  process. 

Done  at  Washington,  D.C.  this  8th  day  of 
lanuarv  1997. 

James  R.  Baker, 

Administrator.  Grain  Inspection,  Packers  and 
Stockyards  Administration. 

Petition  Received 

On  October  12,  1996.  USDA  received 
the  following  petition  asking  USDA  to 
issue  rules  to  restrict  certain  livestock 
procurement  practices.  The  appendices 
forwarded  with  this  petition  are 
available  for  review  at  USDA.  GIPSA, 
Packers  and  Stockyards  Programs,  1400 
Independence  Avenue,  SW.  Room 
3039-S,  Washington,  D.C.  20250.  Copies 
may  be  obtained  by  writing  or  calling 
that  office  at  (202)720-7063  or  720- 
7051.  The  petition  is  hereby  published 
in  order  that  USDA  may  obtain  public 
comment  on  this  requested  regulatory 
action. 

Petition  for  Rule  Making  on  Captive 
Supply  Procurement  Practices  Under 
the  Packers  and  Stockyards  Act 

Submitted  by  The  Western  Organization 
of  Resource  Councils 

Octobers.  1996. 
Introduction 

The  Western  Organization  of  Resource 
Councils  (WORC)  petitions  Secretary  of 
Agriculture.  Dan  Glickman.  to  exercise 
his  authority  under  the  Packers  and 
Stockyards  Act  to  issue  rules  restricting 
packers'  use  of  certain  procurement 
practices  to  acquire  captive  supplies  of 
slaughter  cattle.  WORC  requests  that  the 
Secretary  issue  rules  that: 

1.  Prohibit  packers  from  procuring 
cattle  for  slaughter  through  the  use  of  a 


forward  contract,  unless  the  contract 
contains  a  firm  base  price  that  can  be 
equated  to  a  fixed  dollar  amount  on  the 
day  the  contract  is  signed  and  the 
forward  contract  is  offered  or  bid  in  an 
open,  public  manner. 

2.  Prohibit  packers  from  owning  and 
feeding  cattle,  unless  the  cattle  are  sold 
for  slaughter  in  an  open,  public  market. 

Packers'  direct  ownership  and  feeding 
of  cattle  for  slaughter  and  their 
procurement  of  slaughter  supplies 
through  forward  contracts  have 
decreased  prices  paid  to  cattle 
producers.  In  addition,  because  forward 
contracts  are  not  traded  publiclv  and 
packer-fed  cattle  are  not  sold  publicly, 
these  practices  unjustly  discriminate 
against  some  producers  and  provide 
unreasonable  preferences  to  others. 
Thus,  these  practices  are  in  violation  of 
Section  202  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  §  192)  and 
should  be  restricted  through  rules. 

The  Western  Organization  of  Resource 
Councils  (WORC)  is  a  federation  of 
grassroots  organizations;  the  Western 
Colorado  Congress  ;Colorado),  the  Idaho 
Rural  Council  (Idaho),  the  Dakota 
Resource  Council  (North  Dakota), 
Dakota  Rural  Action  (South  Dakota),  the 
Northern  Plains  Resource  Council 
(Montana)  and  the  Powder  River  Basin 
Resource  Council  (Wyoming).  WORC 
was  formed  in  1979. 

These  six  organizations  are  composed 
of  affiliated  citizens'  groups  in  42 
communities  across  the  region.  The 
6000  members  of  these  groups  are 
farmers,  ranchers  and  small  business 
and  working  people  who  seek  to  protect 
natural  resources,  family  farms  and 
rural  communities.  They  include  both 
cattle  ranchers  and  beef  consumers. 

Language  of  Rules 

This  petition  for  rule-making  is 
submitted  pursuant  to  the 
Administrative  Procedures  Act.  5  U.S.C. 
§  553(e)  and  USDA  regulation  7  CFR 
§  1.28.  The  statute  provides  that  "each 
agency  shall  give  an  interested  person 
the  right  to  petition  for  the  issuance, 
amendments,  or  repeal  of  a  rule."  '  In 
addition,  the  USDA  regulations  provide 
that  interested  persons  can  petition 
USDA.  officials  to  issue,  amend  or  repeal 
a  rule.-  WORC  asks  that  the  Secretary 
publish  the  following  proposed  rule  in 
the  Federal  Register  and  invite  public 
comment  both  in  writing  and  at  USDA- 
sponsored  informal  public  hearings: 


'5  U.S.C  §  553(e). 
-  7  CFR  §1  28. 


UMI 


Federal  Register  /  Vol.  62,  No.  9  /  Tuesday.  January  14,  1997  /  Proposed  Rules 


1847 


Restrictions  on  the  Use  of  Captive 
Supply  Procurement  Practices 

1.  Restrictions  on  Use  of  Forward 
Contracts 

Nd  packer  shall  procure  cattle  for 
slaughter  tlirough  the  use  of  a  formula 
or  b.isis  price  forward  contract.  All 
forv\'ard  contracts  used  by  packers  for 
purchase  of  cattle  slaughter  supplies 
shall  contain  a  firm  base  price  that  c:an 
he  equated  to  a  specified  dollar  amount 
at  the  time  the  contract  is  entered  into 
and  oe  offered  or  bid  in  an  open,  public 
manner. 

(aj  The  term  "forward  contract" 
means  any  i:ontracl.  whether  oral  or 
written,  for  purchase  of  cattle  that 
provides  for  their  deli\\?ry  to  a  packer  at 
a  date  more  than  seven  aays  after  the 
date  the  contract  is  entered  into, 
without  regard  to  whether  the  contract 
is  for  a  specified  lot  of  cattle  or  for  a 
specified  number  of  cattle  during  a 
certain  period  such  as  a  week,  month  or 
year. 

(b)  The  term  "formula  or  basis  price" 
means  any  price  term  that  establishes  a 
base  from  which  the  purchase  price  is 
calculated  by  reference  to  a  price  that 
will  nut  be  reported  until  a  date  after  the 
day  the  forward  contract  is  entered  into. 
For  example;  (1)  "formula  price 
contract"  would  include  a  contract  in 
which  the  base  is  the  average  reported 
cash  price  for  some  day  or  w'eek  in  the 
future,  and  (2)  "basis  price  contract" 
would  include  a  contract  in  which  the 
base  is  determined  with  reference  to  a 
futures  market  price  that  will  not  be 
determined  until  some  future  date. 

(c)  This  section  permits  the  use  of 
forward  contracts  under  which 
producers  will  be  paid  more  or  less  than 
the  firm  base  price,  when  the 
adjustments  to  the  base  are  for  quality, 
grade  or  other  value  factors  that  are 
readily  verifiable  market  factors  and  are 
outside  the  control  of  the  packer/buyer. 

(d)  The  phrase  "offered  or  bid  in  an 
open,  public  manner"  means  that  the 
offer  or  bid  is  made  in  a  forum  (1)  to 
which  both  potential  buyers  and  sellers 
in  general  have  access,  (2)  designed  to 
solicit  more  than  one  blind  bid,  and  (3) 
that  allows  sellers  and  buyers  to  witness 
bids  made  and  accepted.  For  example, 

a  forward  contract  could  be  traded  in  an 
electronic  market  to  which  both  cattle 
sellers  and  buyers  in  general  have 
access. 

2.  Restrictions  on  Packer  Ownership  of 
Cattle 

No  packer  shall  own  and  feed  cattle 
unless  those  cattle  are  sold  for  slaughter 
in  an  open,  public  market. 


(a)  This  provision  does  not  apply  to 
cattle  owned  by  a  packer  for  fewer  than 
seven  days  before  slaughter. 

(b)  This  provision  applies  to  cattle 
owned  by  a  packer  without  regard  to 
whether  the\  are  fed  at  a  packer  owned 
facility  or  on  contract  at  a  facility  owmed 
by  another. 

(c)  The  term  "public  market"  means 
a  forum  (1)  to  which  both  potential 
cattle  buyers  and  sellers  in  general  have 
access,  (2)  which  is  designed  to  solicit 
more  than  one  blind  bid,  and  (3)  which 
allows  sellers  and  buyers  to  witness 
bids  made  and  accepted.  The  term 
"public  market"  includes,  but  is  not 
limited  to,  live  auction  markets,  video 
auction  markets  and  electronic  markets 

Explanation  of  the  Rule 

A.  Forward  Contracts 

The  forward  contract  provision  of  this 
rule  prohibits  packers  from  using 
"formula  or  basis  price"  forward 
contracts.  This  does  not  mean  ihat 
packers  can  no  longer  use  forward 
contracts  to  procure  slaughter  supplies. 
In  fact,  packers  and  producers  could 
still  enter  into  contracts  in  which  the 
price  is  sot  through  a  formula  if  there  is 
a  firm  base  price  which  can  be  equated 
with  a  specific  dollar  amount  when  the 
contract  is  entered  into.  The  difference 
is  that  the  base  price  could  not  be  the 
average  reported  cash  price  at  some 
future  date  or  a  reference  to  a  futures 
price  that  will  not  be  determined  until 
some  future  date.  This  part  of  the 
proposed  rule  attempts  to  eliminate  the 
problem  identified  by  the  minority 
report  of  the  USDA  Advisory-  Committee 
on  Agricultural  Concentration: 

The  problem  with  formula  pricing,  as  it  is 
currently  used,  is  not  a  problem  of  value 
pricing.  Rather,  the  problem  lies  in  the  base 
from  which  the  carcass  value  is  calculated. 
In  all  the  methods  currently  used,  the  packer 
has  the  power  to  artificially  lower  the  base 
price  from  which  premiums  and  discounts 
are  calculated. 

When  the  futures  maiKet  is  used  to 
establish  a  base,  the  packers  are  heavy 
players  on  both  sides  Their  futures  market 
activities,  whatever  the  motivation  and 
whether  the  packers  are  long  or  short  in  the 
market,  affect  the  price  they  pay  for  formula 
cattle  and.  ultimately,  for  negotiated  sales. 

When  the  formula  is  based  upxjn  the 
average  spot  price  for  the  preceding  period, 
that  base  has  three  weaknesses  which  can  be 
used  to  artificially  lower  the  price  received 
by  the  producer.  First,  formula  producers  and 
packers  claim  that  the  best  cattle  are  sold  on 
a  formula  basis.  That  means  that  the  pool  of 
cattle  sold  on  a  spot  basis  is  below  average 
in  quality.  Thus,  the  "average"  market  price 
ufxin  which  the  formula  cattle  are  sold  is,  in 
reality,  a  below-average  price.  Second,  the 
base  price  is  again  determined  in  large  part 
by  the  packers'  own  market  activities.  They 


determine  what  price  is  bid  for  non-contract 
cattle.  If  they  bid  low  for  non-formula  cattle, 
their  price  for  formula  cattle  will  likewise  be. 
lower  Regardless  of  whether  packers  act 
consciously  in  this  manner,  it  is  in  their  hest 
interest  to  do  so.  .  .  .  Finally  .  .  the  use  of 
captive  supply  thins  the  market. ' 

As  a  result  of  this  finding  the  minority 
report  recommended  that  "formula 
contracts  as  they  are  presently 
constituted  should  be  banned"  and 
"value-based  pricing  must  be  based 
upon  readily  "enfiable  market  factors 
outside  the  control  of  the  packer/ 
buyer."'' 

the  proposed  rule  on  forward 
contracts  also  requires  that  all  forward 
contracts  for  procurement  of  slaughter 
supplies  must  be  "offered  or  bid  in  an 
open,  public  manner."  Under  the 
proposed  rule,  in  addition  to  containing 
a  firm  base  price,  all  forward  contracts 
must  be  offered  or  bid  publicly  to 
producers  in  general.  This  addresses 
another  recom   lendation  of  the 
Advisory  Com..iitiee  on  Agricultural 
Concentration  minority  report — that 
value-based  pricing  "must  be  made 
uniformly  available  within  the  limits  of 
the  packers'  purchasing  needs." 

Requiring  firm-base  price,  publicly 
bid  forward  contracts  for  slaughter 
supplies  IS  a  C'  nstructive  reform.  It 
meets  the  packers'  need  for  orderly 
procurement  and  provides  thpm 
assurance  that  their  competition  is  not 
"stealing"  cattle  (assurance  that  only 
public  Ijidding  can  provide)  By 
allowing  forward  contracts  with  firm 
base  prices  to  continue,  it  meets  the 
needs  of  the  cattle  producers'  lenders' 
for  security  and  solid  cash  flow 
protections  for  their  loans.  Further,  it 
meets  the  entire  industry's  need  for 
timely,  accurate,  value-based, 
competitive  price  discovery. 

A  system  of  firm-base  price,  publicly 
bid  forward  cc. tracts  for  slaughter 
supplies  is  friendly  to  smaller  feeders, 
who  are  at  the  greatest  disadvantage  in 
direct  "negotiation"  and  most  easily 
pressured  into  exploitative,  captive 
supply  contract  arrangements  It  is 
friendly  to  custom  feeders  wh*  have  a 
hard  time  attracting  investors  in  today's 
manipulated  market  .And  it  is  fnendly 
to  the  basic  cow/calf  and  feeder  cattle 
markets,  because  it  would  work  against 
the  current  severe  discounting  of  feeder 
prices  in  response  to  the  volatility  of  the 
fat  cattle  market.  Finally,  it  would  make 
retained  ownership  by  the  cow/calf  or 
feeder  operator  throughout  the  fed  cattle 
stage  a  viable  option.  Currently,  retained 


'Concentration  in  Agriculture:  A  report  of  the 
USD.^  ,^dvlso^y•  Committee  in  Agricultural 
Concentralion,  Agr  .ultural  Marketing  Service. 
USDA,  June  1996.  p,  31. 

*Id  at  31. 
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ownership  involves  an  intolerable  and 
unnecessary'  degree  of  price  risk. 

Under  this  proposal  leeders  will  not 
lose  the  abilitv  to  enter  into  forward 
contracts.  VVitli  the  use  of  hedges  and 
options,  up-to-date  price  reports  from 
USDA  and  a  pubUc  open-bid  market  for 
slaughter  supplies,  feeders  could 
forward  contract  at  any  point  in  the 
feeding  process. 

To  make  this  system  work,  there 
needs  to  be  a  formally  organized  market 
in  firm-base  price  bid  forward 
contracts — a  bit  like  a  NASDAQ 
exchange  for  livestock.  The  able, 
ambitious  people  in  the  marketing 
sector  of  the  livestock  industry  certainly 
can  provide  this  vital  market  service. 
Several  examples  exist  today  of 
functioning  electronic  markets  for 
agricultural  commodities.  The  most 
applicable  of  these  is  BeefEx,  or  the  Beef 
Exchange,  an  electronic  exchange  set  up 
by  the  operators  of  the  cotton  exchange 
in  Lubbock.  Texas.  There  is  also  an 
electronic  market  for  fed  cattle  in 
Canada  (TEAM). 

B.  Packer  Ov.'nership  of  Cattle 

Under  the  proposed  rule  setting 
restrictions  on  packer  ownership  and 
feeding  of  cattle,  packers  couid  still  feed 
their  own  cattle  but  they  would  be 
required  to  offer  them  for  sale  publicly. 
This  could  be  done  through  a  livestock 
auction  yard,  an  electronic  market  or 
some  other  equivalent  method  of 
sohciting  blind,  open  bids.  Presumablv. 
in  most  cases,  a  packer  would  outbid 
the  other  packers  for  its  own  animals. 
By  requiring  the  public  sale  of  those 
cattle,  their  value  emd  impact  on  overall 
cattle  prices  would  be  properly  reflected 
in  the  market.  The  physical  movement 
of  cattle  and  the  packers  ability  to 
coordinate  production  and  plan 
slaughter  would  be  the  same  as  now. 
The  only  difference  would  be  that 
market  demand  for  cattle  would  be 
publicly  expressed  and  the  true  price 
discovered  in  the  market. 

As  with  forward  contracts,  packer- fed 
cattle  can  be  pubhcly  offered  through 
electronic  exchanges  or  some  other 
equivalent  method.  There  is  widespread 
recognition  that  electronic  markets 
could  improve  competition  and  provide 
better  price  discovery'  if  all  parties 
would  participate.  Historically, 
however,  packers  have  been  reluctant  to 
do  so,  especially  when  they  have 
benefited  from  less  than  perfect  price 
discovery  under  the  status  quo. 

C  PuhUc  Market 

The  requirements  that  packer-fed 
cattle  and  firm-base  price  forward 
contracts  be  traded  publicly  means  that 
they  are  traded  in  a  market  forum  in 


which  both  buyers  and  sellers  have 
general  access.  It  does  not  mean  that 
more  than  one  bid  must  be  made  before 
the  sale  is  completed.  Rather,  it  means 
that  the  bid  is  made  in  a  forum  designed 
to  solicit  more  than  one  bid  and  which 
allows  other  sellers  and  buyers  to 
witness  the  bids  made  and  accepted. 
The  proposed  rule  does  not  limit  any 
producer's  ability  to  accept  a  bid,  as 
long  as  it  is  a  firm-base  price  bid  and  the 
offer  and  acceptance  are  made  openly 
and  in  such  a  way  that  anyone  can  offer 
and  anyone  can  buy. 

Standards  for  Issuance  of  Informal 
Rules 

Final  agency  rules  are  accorded  and 
assumption  of  procedural  and 
substantive  regularity.^  This  deferential 
standard  of  review  of  an  agency's  final 
rule  decision  "presumes  the  validity  of 
agency  action  and  prohibits  the 
reviewing  court  from  substituting  its 
judgment  for  that  of  the  agency."" 

Courts  will  defer  to  the  agency's 
interpretation  of  statutory  language  that 
it  has  been  charged  with  implem.enting 
when:  (1)  the  action  is  within  the 
agency's  scope  of  authority.  (2)  the 
action  is  not  arbitrary  and  capricious, 
and  (3)  the  agency  has  followed 
required  procedures." 

The  arbitrary  and  capricious  standard 
of  review  is  a  narrow  one.^  Under  this 
narrow  review  standard,  USDA's  action 
to  issue  a  rule  need  merely  be  rationally 
based  on  an  administrative  record:  the 
agency's  action  can  be  set  aside  as 
arbitrary  and  capricious  "only  where  it 
is  not  supportable  on  any  rational 
"oasis."  «  An  agency  decision  which 
demonstrates  that  the  agency  examined 
relevant  data  and  articulated  "a  rational 
connection  between  the  facts  found  and 
the  choice  made"  will  not  be  reversed 
under  this  standard. 'o 


'Colorado  Health  Care  Ass'n  v.  Colorado  Dept.  of 
Social  Services.  842  F.2d  1158  (10th  Cir.  1988); 
McLeod  V.  I.N.S..  802  F  2d  89  (3rd  Cir.  1986);  Diaz- 
Soto  V.  LN.S.,  797  F.2d  262  I5th  Cir.  1986); 
Organized  Fisherman  of  Florida  V.  Model.  775  F.2d 
1544  (nth  Cir.  1985);  Air  Pollution  Control  District 
of  Jeffer;  in  County,  Kentucky  v.  U.S.  EPA.  739  F.2d 
1071  (6th  Cir.  1984);  and  National  Small  Shipments 
Traffic  Conference,  Inc.  v  ICC.  725  F  2d  1442  (DC. 
Cir.  1984). 

•  Manasota-88,  Inc.  V,  Thomas,  799  F.2d  687.  691 
(nth  Cir.  1986). 

'Citizens  to  Preserve  Overton  Park  v.  Volpe,  401 
U.S.  402,  (1971);  and  Ethyl  Corp.  v.  E.P.A..  541  F.2d 
1  (D.C.  Cir.  1976). 

'Citizens  to  Preserve  Overton  Park.  Inc.  v.  Volpe, 
401  U.S.  402,  416(1971). 

■United  States  v.  Means.  858  F.2d  404,  409  (8th 
cir.  1988).  cert,  denied,  492  U.S.  910  (1989)  (quoting 
Brotherhood  of  Railway  and  Airline  Clerks  v. 
Burlington  Northern  Inc.,  722  F.2d  380.  380  (8th 
Cir.  1983)). 

'"See,  Motor  Vehicles  Mfrs.  Ass'n  v.  State  Farm 
Insurance  Agency,  463  U.S.  29.  43  (1983). 


The  following  extensive  discussion  of 
economic  studies,  the  Packers  and 
St(3ckyards  Act's  legislative  history,  the 
statutory  language  and  case  law 
provides  all  of  the  necessary  factual  and 
legal  bases  for  issuance  of  this  proposed 
rule.  The  numerous  cited  economic 
studies  present  a  substantial  factual 
basis  for  the  rules.  The  legislative 
history  and  case  law  demonstrate  that 
there  is  a  rational  connection  between 
the  facts  established  in  the  studies  and 
the  decision  to  issue  the  proposed  rules 
pursuant  to  section  202  of  the  Packers 
and  Stockyards  Act,  7  U,S.C.  §  192. 

Economic  Evidence  Supporting  the 
Proposed  Rule 

A.  Impact  of  Concentration  on  Prices 

Fifteen  years  ago  the  top  four  firms  in 
steer  and  heifer  slaughter  controlled 
about  35%  of  the  market,  five  years  ago 
the  four-firm  concentration  ratio  for 
steer  and  heifer  slaughter  was  about  70 
percent,  today  it  is  over  80  percent." 
These  figures  are  measured  on  a 
national  basis.  However,  when 
concentration  is  measured  in  smaller 
geographic  market  areas  it  is  often  even 
higher  than  when  measured  on  such  a 
broad  basis.  Two  studies  from 
Oklahoma  State  University  demonstrate 
this  point,  as  the  author  of  those  studies 
reports: 

The  four  largest  buyers  of  fed  cattle  in  the 
Southern  Plains  (Southwest  Kansas, 
Oklahoma  Panhandle,  and  Texas  Panhandle) 
bought  81  percent  of  fed  cattle  purchases  in 
a  study  using  1979  data  and  96  percent  of  fed 
cattle  purchases  in  a  similar  study  ten  years 
later.  Both  percentages  are  considerably 
higher  than  the  four-firm  concentration  ratio 
of  U.S.  steer  and  heifer  slaughter  for  the  same 
years.  34.5  percent  in  1979  and  70.4  percent 
in  1989.12 

When  just  four  packing  firms  have 
such  a  large  share  of  the  steer  and  heifer 
slaughter  market,  their  individual 
buying  decisions  may  have  an  effect  on 
prices  paid  to  cattle  producers.  Such 
effects  may  occur  whether  or  not  the 
packers  deliberately  take  actions  to 
manipulate  prices.  As  Dr.  John  Helmuth 
has  stated:  "Economic  studies  show  that 


"Helmuth.  John  W..  Buyer  concentration  in 
Livestock  Markets:  Trends.  Impacts,  and 
Implications,  low^a  State  University,  .address  to 
Dakota  Rural  Action.  July  10-12.  1995,  at  1. 

'^Ward,  Clement  E.,  Meatpacking  Industry 
Changes:  Causes  and  Consequences.  Department  of 
Agricultural  Economics,  Division  of  Agricultural 
Sciences  and  Natural  Resources,  Oklahoma  State 
University,  A.E.  Paper  92137,  December  1992.  at  4, 
citing  Ward.  Clement  E.  Relationship  Between  Fed 
Cattle  Market  Shares  and  Prices  Paid  by 
Beefpackers  in  Localized  Markets,  Western  Journal 
of  Agricultural  Economics  7(1982):  79-86:  and 
Ward,  Clement  E.  Inter-firm  Differences  Between 
Fed  Cattle  Prices  in  the  Southern  Plains.  American 
Journal  of  Agricultural  Economics.  74(1992):  2  480- 
85. 
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when  the  four-firm  concentration  ratio 
gets  over  40%  firms  start  to  have  enough 
market  power  to  have  some  control  over 
price.  By  the  time  it  gets  to  80%  they 
have  as  much  power  as  a  monopoly 
would  have."  " 

The  Center  for  Rural  Affairs  reports 
on  a  series  of  economic  studies 
examining  concentration's  effect  on 
prices: 

There  is  a  large  body  of  economic  research 
establishing  a  high  positive  relationship 
between  the  level  of  concentration  among 
sellers  and  prices  buyers  must  pay.  .\bout 
three-fourths  of  the  more  than  70  studies 
undertaken  in  this  field  in  general  conclude 
that  concentration  is  related  to  prices  (Weiss 
1988).  Although  this  research  relates  to 
situations  in  which  the  concentration  level  is 
high  among  sellers  (called  oligopwly)  rather 
than  among  buyers  (called  oligopsonies),  the 
basic  theory  is  the  same  on  both  sides  of  the 
market.  Higher  levels  of  concentration  should 
result  in  price  levels  that  favor  the  more 
concentrated  side  of  the  market — higher 
prices  for  concentrated  sellers  (oligopolies). 
lower  prices  for  concentrated  buyers 
(oligopsonies).'* 

There  is  now  also  a  considerable 
amount  of  research  on  the  relationship 
of  packer  concentration  and  prices  paid 
to  livestock  producers.  This  research 
strongly  suggests  that  significantly 
depressed  market  prices  have 
accompanied  increases  in  concentration 
in  regional  markets.  The  Center  for 
Rural  Affairs  reported  on  several  of 
these  studies  that  used  data  from 
periods  when  the  meatpacking  industry 
was  much  less  concentrated  than  it  is 
today: 

One  study  (Quail  1986)  analyzed  the 
impact  of  market  concentration  on  fed  cattle 
prices  in  13  regional  markets  between  1971 
and  1980.  Among  the  study's  conclusions: 

For  even,  10  percentage  point  mcrease  in 
market  share  held  by  the  top  four  firms  in  a 
market,  fed  cattle  prices  dropped  S  14  per 
cwt,; 

In  the  four  major  regional  markets,  the  four 
leading  packers  controlled  from  67%  to  97% 
of  the  market  in  1980  and  in  each  case  there 
was  a  statistically  significant  negative 
correlation  between  concentration  and 
market  prices: 

The  increase  in  packer  concentration 
between  1971  and  1980  is  estimated  to  have 
cost  cattle  feeders  S.19  per  cwt..  or  S45.2 
million  in  1980  alone: 

The  price-depressing  effect  of  buyer 
concentration  averaged  about  1.7%  over  the 
period  1976-1980. 

If  the  four  leading  packers  in  the  four 
leading  regions  had  had  only  40%  of  the 
market  between  1976  and  1980.  instead  of 
the  55%  to  85%  they  actually  averaged, 


average  cattle  prices  would  have  been  S.47 
higher  and  cattle  feeders  would  have  had  S82 
million  more  income. 

.'\nother  study  {.Menkhaus  et  al  1981) 
analyzed  the  impact  of  concentration  on  fed 
cattle  prices  in  twelve  major  cattle  feeding 
states  in  1972  and  15  states  in  1977.  It  found 
that  in  both  years  more  concentrated  markets 
yielded  lower  fed  cattle  prices.  In  1972.  for 
each  10  [percentage  point  increase  in  the 
share  of  the  market  procured  by  the  top  four 
packers,  the  price  of  choice  steers  fell  S.145 
per  cwt.,  and  in  1977.  $.22  pier  cwt.  This 
amounts  to  a  price  depressing  effect  of  about 
1.2%  in  1972  and  1.6%  in  1977. 

Ward  (1981)  considered  the  relationship 
between  number  of  buvers  and  prices  paid 
for  fed  cattle  in  31  feedlots  or  marketing 
agencies  in  six  regional  markets  in  )uly   1979. 
He  found  such  a  relationship  in  one  of  the 
four  markets.  In  that  market,  each  additional 
bidder  raised  prices  S  22  to  S.28  per  c:wt 

Not  all  studies  reach  such  clear 
conclusions.  Using  the  same  data  from  July. 
1979.  Ward  (1982)  analyzed  the  relationship 
between  market  shares  held  by  packers  m 
local  markets  and  prices  paid  for  fed  cattle 
in  those  markets.  He  concluded  that  larger 
packers  were  not  depressing  prices  in  local 
markets  and  found  no  evidence  of  lower 
prices  in  more  concentrated  markets 

But  Ward  (1983)  did  find  that  when  there 
was  a  sudden  change  in  the  local  hog  market 
structure  caused  by  the  closing  of 
Oklahoma's  only  pork  plant,  prices  at  the 
Oklahoma  City  terminal  market  in  the  year 
following  the  plant  closing  averaged  5  63  to 
SI  05  lower  per  cwt.  than  in  Kansas  City  and 
Omaha  terminals  and  direct  trade  markets  in 
interior  Iowa-Southern  Minnesota  in  the  year 
following  the  plant  closing.'^ 

Two  more  recent  studies,  one 
published  in  December  1990  by  Bruce 
W.  Marion,  Frederick  E.  Geithman  and 
Gwen  Quail,  and  one  published  by  )ohn 
R.  Schroeter  and  Azzeddine  Azzam  in 
1991.  on  the  relationship  between 
regional  fed  cattle  prices  and 
meatpacking  concentration,  also 
demonstrate  that  higher  levels  of 


'^Helmuth,  lohn  W.  (1995).  supra  note  9  at  1. 

''Strange.  Marty.  Nancy  L.  Thompson. 
Competition  and  the  Livestock  Market;  Report  of  a 
Task  Force  Commissioned  by  the  Center  For  Rural 
.Affairs,  Center  For  Rur.Tl  .Affairs.  Walthill 
Nebraska,  .April  1990.  at  10. 


"From  Competition  and  the  Livestock  Market: 
Report  of  a  Task  Force  Commissioned  by  the  Center 
for  Rural  .Affairs.  Walthill.  Nebraska.  Wes  Sandali 
et  al..  Center  for  Rural  .Affairs,  Walthill,  Nebraska, 
.April.  1990.  at  10.  11,  citing  (1)  Quail,  Gwen,  Bruce 
Marion,  Frederick  Geithman.  and  leffrey  Marquardt. 
1986,  The  Impact  of  Packer  Buyer  Concentration  on 
Live  Cattle  Prices.  Working  Paper  89.  NC-117, 
Universitv  of  Wisconsin-Madison;  (2)  Menkhaus, 
Dale  I  .  and  lames  S,  St,  Clair,  and  Zahedi 
.Ahmaddaud.  1981,  The  Effects  of  Industry 
Structure  on  Price:  .A  Case  in  the  Fieef  Industry. 
Western  journal  of  .Agricultural  Economics.  6(l981): 
147-53:  (3)  Ward,  Clement  E.  1981,  Short-Period 
Pricing  Models  for  Fed  Cattle  and  Impacts  of 
Wholesale  Carcass  Beef  and  Live  Cattle  Futures 
Market  Prices,  Southern  lournal  of  Agricultural 
Economics.  13(1981):  125-32,  14!  Ward.  Clement.  E. 
1982.  Relationship  Betvi-een  Fed  Cattle  Market 
Shares  nnd  Prices  Paid  by  Beefpackers  in  Localized 
Markets,  Western  )ournal  of  Agricultural 
Economics.  7(19821:  "9-86;  and  (5)  Ward,  Clement 
E.  1983.  Price  Impacts  of  a  Structural  Change  in 
Pork  Processing:  A  Case  Study  in  Oklahoma, 
Oklahoma  State  liniversity.  Current  Farm 
Economics.  56(1983):  3-9. 


concentration  were  associated  with 
lower  prices  paid  for  fed  cattle.'^ 

In  addition,  in  April,  1994.  Bruce 
Marion  of  the  University  of  Wisconsin 
released  an  update  of  his  earlier  study 
which  found  that  as  concentration 
increases  prices  paid  to  farmers 
decrease.  This  study  is  worth  quoting: 

The  results  of  this  article  support  the 
hypothesis  that  packer  monopsony  power 
had  a  significant  negative  effect  on  cattle 
prices  during  the  1971-86  period  •    *   •  the 
presence  of  monopsony  power  is  evident  in 
regional  live  cattle  markets  throughout  the 
period  and  is  slightly  stronger  in  the  latter 
half  than  in  the  first  half  of  the  period. 

For  several  regions  on  which  most  of  our 
analysis  was  done,  cattle  prices  were 
estimated  to  be  about  3  percent  less  in  the 
most  concentrated  region/ year  compared  to 
the  least  concentrated  region 'year. '' 

As  lohn  Helmuth  has  pointed  out  in 
reference  to  this  study,  such  a  "three 
percent  difference  is  more  than  S20  per 
head  on  S70/c\N't  cattle. '^ 

A  study  conducted  by  Clement  E. 
Ward  after  a  series  of  mergers  and 
acquisitions  in  1987  found  that  the  Big 
Three  packers  paid  significantly  lower 
prices  for  fed  cattle  in  the  Southern 
Plains  and  in  subregions  of  the  Southern 
Plains  [Southwest  Kansas,  North  Texas 
and  Oklahoma  Panhandle,  and  South 
Texas  Panhandle)  than  did  their 
competitors  as  a  group.  However,  there 
were  differences  among  the  Big  Three  in 
how  much  th'^y  paid  for  fed  cattle  Each 
firm  did  not  pay  lower  prices  than 
competing  firms  '^ 

Additional  recent  studies  have  found 
that  packers  do  exercise  monopsony 
powers  to  distort  prices  paid  to 
livestock  producers.  These  studies  are 
described  in  a  November  1995  report 
issued  by  the  Center  for  Rural  Affairs: 

Azzam  and  Pagoulatos  (1990)  found  that 
packers  exercise  market  power  to  both  raise 
the  prices  they  receive  for  meat  and  to  lower 
the  price  they  pay  for  livestock,  but  that  the 


"•Ward,  Clement  E.  (1992)  supra  note  12  at  7, 
citing  Marion,  Bruce  W..  Frederick  E.  Geithman, 
and  Gwen  Quail.  Monopsony  Power  in  an  Industry 
in  Disequilibrium;  Beef  Packing,  1971-1986. 
University  of  Wisconsin,  WP-96,  December  1990: 
Azzam,  Azzeddine  M.  and  John  R.  Schroeter, 
Implications  of  Increased  Regional  Concentration 
and  Oligopsonistic  Coordination  in  the  Beef 
Packing  Industry,  Western  lournal  of  Agricultural 
Economics.  16(1991);  374-«l. 

"Marion,  Bruce  W.  and  Frederick  E.  Geithman, 
Concentration-Price  Relations  in  Regional  Fed 
Cattle  Markets,  Food  Marketing  Policy  Center, 
Research  Report  No.  25,  April  1994.  University  of 
Connecticut,  Department  of  Agriculture  and 
Resource  Economics,  pp,  19-21, 
'"Helmuth.  John  W,  (19951  supra  note  11  at  4, 
'"Ward.  Clement  E,,  (December.  1992)  at  7  citing 
Ward.  Clement  E..  Timm  J,  Bliss.  Forward 
Contracting  of  Fed  Cattle;  Extent,  BeneHts.  Impacts, 
and  Solutions,  Blacksburg,  VA;  Research  Institute 
on  Livestock  Pricing.  Research  Bulletin  4-89, 
November  1989) 


1850 


Federal  Register  /  Vol.  62.  No.  9  /  Tuesday,  January  14,  1997  /  Proposed  Rules 


ISS 


degree  of  market  power  they  had  was 
significantly  higher  in  the  livestock 
procurement  side  of  the  market  than  in  the 
wholesale  meat  market*   *   * 

Azzam  and  Schroeter  (1991)  next 
considered  regional  procurement  markets  for 
beef.  They  found  that  packers  used  market 
power  to  depress  prices  an  estimated  one 
percent,  considerably  less  than  other  studies 
in  this  field.  But  they  noted  that  even  a  half 
percent  decline  in  cattle  prices  would 
increase  packer  profits  about  35  p)ercent  and 
reduce  cattle  feeder  profits  about  S4.40/head. 
or  nearlv  9  percent.  Using  a  different 
methodology  for  data  over  the  same  time 
period  1988-91.  .•Kzzam  (1992)  also  found 
that  beef  packers  have  market  power  to  lower 
cattle  prices,  but  not  to  raise  meat  prices  in 
the  whole.sale  market. 

Stieger.  Azzam.  and  Brorsen  (1993)  found 
that  packers  typically  price  cattle  on  the 
difference  between  the  wholesale  price  they 
receive  for  boxed  beef  or  carcasses  and  their 
average  processing  cost  That  difference  is 
called  the  marketing  margin.  As  anticipated 
supply  of  cattle  decreases,  making  it  more 
difficult  for  packers  to  keep  their  plants  fully 
operating  and  therefore  raising  their  average 
processing  costs,  they  "markdown"  cattle 
bids — that  is,  they  increase  their  marketing 
margin  in  order  to  cover  their  increased  cost. 
They  may  be  paying  more  for  cattle  in  an 
absolute  sense,  but  not  as  m.uch  more  as  they 
are  worth  in  the  short  supply  situation.  In 
effect,  they  are  pricing  the  cattle  below  their 
marginal  value.  The  statistical  analysis 
indicated  that  between  1972  and  1986,  fed 
cattle  were  priced  significantly  below  their 
marginal  value  during  31  of  59  quarters.  On 
average,  this  ma.^down  was  1.31  percent,  or 
17  percent  of  the  marketing  margin,  and 
amounted  to  Si  54  per  hundredweight  of 
retail  meat  The  authors  estimate  that  was 
worth  about  Sf)2  million  to  the  packers. ^° 

These  studies  provide  a  sufficient 
basis  for  USD  A  to  find  that  monopsony 
power  of  the  packers  is  likely  to  have 
the  effect  of  manipulating  prices  by 
depressing  the  prices  paid  to  cattle 
producers 

B.  Impact  of  Packer  Feeding  on  Prices 

Othv.T  studies  have  examined  whether 
particular  slaughter  cattle  procurement 
practices  effect  prices  paid  to  producers. 
One  Packers  and  Stockyards  Division 


■'"Froir.  K.-um  'he  Carcass  to  the  Kitclien: 
Competition  ant!  the  Wholesale  Meat  Market, 
Jlrange.  Marty  and  Higby.  Annede,  Center  for  Rural 
Affairs.  Walthill.  Nebraska.  November  1995,  citing 
(1)  Azzam,  .\2zeddine,  and  Emilio  Pagoulatos, 
1990.  Testing  Oligopolistic  and  Oligopsonistic 
Behavior:  An  Application  to  the  US.  Meat-Paclking 
Industry.  Journal  of  Agricultural  Economics  41(3): 
362-370:  (2)  Azzam.  Azzeddine.  and  John 
Schroeter,  1991,  Implications  of  Increased  Regional 
Concentration  and  Oligopsonistic  Coordination  in 
the  Beef  Packing  Industry.  Western  )oumal  of 
.Agricultural  Economics  16(2):  374-381;  (3)  Azzam, 
Azzeddine,  1992,  Testing  the  Competitiveness  iif 
Food  Price  Spreads,  [ournal  of  Agricultural 
Economics  43(2):  248-256:  and  (4)  Stieger.  Kyle  W.. 
and  Azzeddine  Azzam  and  B.  Wade  Brorsen.  1993. 
Markdown  Pricing  and  Cattle  Supply  in  the  Beef 
Packing  Industry,  American  lournal  of  Agricultural 
Economics  75:549-558. 


study  that  examined  llie  price  impacts 
from  packer-feeding  in  the  mid-1960s 
explains  how  an  oligopsonistic  packer 
that  feeds  its  own  cattle  can  adversely 
affect  prices  paid  to  other  producers  for 
slaughter  supplies:  ^' 

It  is  the  oligopsonistic  packer  that  is  able 
to  utilize  its  packer  feeding  operations  to 
influence  the  price  of  fed  cattle  in  a  local 
market.  Only  the  oligopsonistic  packer  can 
do  that,  and  the  possible  effects  of  packer 
feeding  on  the  price  of  cattle  are  confined 
largely  to  the  markets  where  oligopsony 
exists.*   *   *  |W)hen  a  degree  of  oligopsony 
exists,  a  packer's  own  supply  of  fed  cattle  can 
be  used  to  restrict  market  purchases  and 
exploit  the  market  by  paying  lower  prices 
than  otherwise  would  have  been  paid.  The 
amount  of  the  price  effect  will  depend  on  the 
extent  of  the  packer's  oligopsony  influence  as 
well  as  on  how  readily  suppliers  and  local 
feeders  can  divert  their  marketings  to  other 
markets. 

An  oligopsonistic  packer  that  has  a  supply 
of  cattle  in  its  feedlots  can  use  those  cattle 
as  a  bargaining  tool.  Its  fed  cattle  serve  as  a 
standby  reserve  in  its  price  negotiations. 
Livestock  sellers  know  that  such  a  packer  can 
fulfill  his  slaughtering  needs  at  a  particular 
lime  by  transferring  his  own  cattle  to  his 
plant,  instead  of  buying  cattle  on  the  market. 
And  since  such  a  packer  is — by  definition — 
large  enough  to  exert  an  influence  on  the 
local  market,  its  management  of  its  fed  cattle 
duripg  the  price  negotiations  has  an  effect  on 
the  local  market  price  Stated  simply,  in  the 
short  run,  packer  feeding  can  confer  an  extra 
degree  of  market  power  on  an  oligopsonistic 
packer.^^ 

This  study  found  that  packer-fed 
cattle  caused  a  significant  decline  in  the 
local  market  price  when  the  packer  had 
some  oligopsonistic  power: 

Packer-fed  cattle  transferred  to  the  plant  of 
the  sample  packer  had  a  persistent 
depressing  effect  on  the  local  price  for  Choice 
steers  compared  with  prices  at  other  markets. 
During  the  first  five  or  six  months  of  the  year, 
the  local  price  was  consistently  below  the 
average  for  other  markets,  about  in 
proportion  to  the  number  of  packer-fed 
shipments  to  plant.  As  Packer-fed  shipments 
to  plant  declined  from  a  level  of  about  1,100 
head  a  week  early  in  the  year  to  about  100 
head  in  the  15th  week,  the  local  price 
approached  the  level  of  prices  at  other 
markets.  From  mid-year  until  the  38th-42nd 
weeks,  packer-fed  shipments  generallv 
declined  to  a  low  level  (zero  in  the  40th 
week)  and  prices  at  the  local  market 
improved  to  the  point  that  they  exceeded  the 
seven-market  average  by  about  S.50  per  cwt 
in  the  40th  week.  Then,  as  packer-fed 
shipments  to  plant  increased  during  the  last 
10  or  12  weeks  of  the  year,  the  price  situation 
at  the  market  deteriorated  in  comparison  to 
other  markets.  ^^ 


Regression  analysis  of  the  data  *   *   * 
confirmed  the  conclusion  that  packer-fed 
shipments  to  plant  depressed  the  local  price 
relative  to  prices  at  other  markets.  A  100- 
head  increase  in  packer-fed  shipments  to 
plant,  on  average,  lowered  the  local  average 
price  for  Choice  steers  relative  to  other 
markets  for  the  entire  week  bv  about  S.06 
cwt.  Or.  a  100  head  decrease  in  packer-fed 
shipments  to  plant  allowed  the  local  price  to 
improve  by  about  S.06  per  cwt  compared  to 
the  other  markets.  Sines  packer-fed 
shipments  varied  froin  zero  to  over  1.000 
head  per  week,  packer  feeding  affected  the 
local  weekly  price  by  as  much  as  S.50  per 
cwL^-* 

This  study  went  on  to  find  that  in  a 
competitive  market  "feeding  done  bv  an 
individual  packer  can  have  no 
appreciable  effect  on  the  price  of 
cattle,  "25 

This  study  provides  sufficient  basis 
for  USDA  to  find  that  packer  ownership 
and  feeding  of  its  own  slaughter 
supplies  is  likely  to  have  the  effect  of 
manipulating  prices  by  depressing  the 
prices  paid  to  cattle  producers. 

C.  Forward  Contuct  Impact  on  Price 

Other  recent  studies  have  found  that 
forward  contracting  for  fed  cattle 
supplies  has  a  depressing  effect  on 
prices.  A  study  that  estimated  the  short- 
run  price  impacts  of  forv/ard  contracting 
in  the  southwest  Kan.sas  marketing 
region  during  six  months  of  1990  found: 

Over  the  six  months,  for  the  level  of 
contracted  cuttle,  contract  deliveries  were 
associated  with  S0.15/cwt  to  SO  31/cwf 
reduced  transaction  prices.  When  lorward 
contract  snipmen,  levels  were  relatively  high, 
changes  in  forward  contract  shipmetits  had  a 
larger  impact  on  transaction  prices  than 
during  periods  when  shipments  were  low,-" 

The  authors  of  this  study  point  out 
that  these  results  may  be  related  to  the 
market  condition  during  the  data 
collection  period  of  Mav  through 
November  1990,  during  which  time 
cattle  supplies  were  very  low.  They 
suggested  that  "the  relatively  small 
supplies  of  cattle  when  compared  to 
existing  slaughter  capacity  are  providing 
a  safety  net  against  any  market  power 
levied  by  the  larger  packing  firms." -^ 

A  recent  report  issued  by  the  Grain 
Inspection  and  Packers  and  Stockvards 
Administration  show  that  from  April  5, 
1992  to  April  3,  1993.  the  packers'  use 
of  forward  contracts  and  marketing 
agreements  to  procure  slaughter  cattle 


2'  .\spelin.  Arnold  and  Gerald  Engelman.  Packer 
Feeding  of  Cattle:  its  volume  and  significance. 
Packers  and  Stixrkyards  Division.  Consumer  and 
Marketing  Service,  USDA,  Marketing  Research 
Report  No.  776,  Nov.  1966. 

"W  at  10. 
"Id.  at  13. 


"Id.  at  16. 

"W.  at22. 

'"Schroeder.  Ted  C,  Rodney  Jones.  James  Minert 
and  Andrew  P.  Barkley:  "The  Impact  of  Forward 
Contracting  on  Fed  Cattle  Transaction  Prices", 
Review  of  Agricultural  Economics,  Vol.  15,  No.  2, 
May  1993.  pp.  326-337.  at  page  335. 

''W.  at  335. 
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had  a  depressing  effect  on  prices  to 
producers. 28  The  report  states: 

Increased,  deliveries  of  forward-contracted 
cattle  were  associated  with  reduced  prices  in 
the  cash  market  while  increasing  inventories 
of  forward-contracted  cattle  were  associated 
with  increased  cash-market  prices. 

Daily  increases  in  the  rate  of  deliveries  of 
forward-contracted  and  marketing  agreement 
cattle  had  a  slightly  negative  effect  on  daily 
cash-market  prices.  .   .  . 

Prices  paid  for  cattle  delivered  under 
forward  contracts  on  a  given  day  were  about 
S3. 00  per  cwt  lower  (dressed-weight  basis] 
than  prices  for  similar  cattle  on  the  cash 
market. 

Increases  in  cash  market  price  were  found 
to  lead  to  increases  m  the  monthly  quantities 
of  the  volume  of  forward-contracted,  and 
marketing  agreement  cattle  used  by  large 
plants.  Cash-market  price  variability  is 
positively  associated  with  the  volume  of 
forward-contracted  and  marketing  agreement 
cattle  used  by  large  plants. 

This  report  demonstrates  that  when 
cash-msirket  prices  increased,  packers 
increased  their  inventories  of  forward- 
contracted  cattle.  When  deliveries  of 
that  forward-contract  inventon, 
increased,  the  cash-market  price  for 
cattle  declined. 

These  statistics  provided  sufficient 
basis  for  the  USDA  to  make  a  finding 
that  the  current  use  of  forward  contracts 
is  likely  to  have  the  effect  of 
manipulating  prices  by  depressing  the 
cash-market  prices  paid  to  cattle 
producers. 

D.  Use  of  Formula-Priced  Forv,'ard 
Contracts 

Forward  contracts  generally  are  not 
traded  publicly.  In  practice  they  are 
often  offered  only  to  certain  producers 
providing  those  producers  with 
preferential  treatment  over  other 
producers.  The  recent  GIPSA  report. 
Concentration  in  the  Red  Meat  Packing 
Industry,  does  not  directly  address 
whether  forward  contracts  and 
marketing  agreements  (marketing 
agreements  as  defined  by  the  report  are 
included  in  the  definition  of  forward 
contract  in  the  proposed  rule)  are 
offered  by  packers  on  a  preferential 
basis  to  certain  cattle  producers. 
However,  it  does  provide  some  insight 
into  who  actually  enters  into  forward 
contracts.^"  The  report  states: 

Small  firms  use  spot  markets  almost 
exclusively,  whereas  the  Big  Three  packers 
are  more  likely  to  use  alternative 
procurement  methods.  Con  Agra.  Excel,  and 


2» Concentration  in  the  Red  .Meat  Packing 
Industr)',  Grain  Inspection  and  Packers  and 
Stockyards  .■\dminislration.  I'SD.^.  February  1996. 
pp.  25-31. 

"Concentration  in  the  Red  Meat  Packing 
Industr)'.  Grain  Inspection  and  Packers  and 
Stockyards  Administration.  USDA.  February  1996, 
pp.  15-23. 


IBP  account  for  73  percent  of  sf>ot  market 
transactions,  but  [for]  88  percent  of  marketing 
agreements  and  95  percent  of  forward 
contracts.  •   *   • 

The  largest  feedlots  are  also  more  likely 
than  small  feedlots  to  use  alternative 
procurement  strategies  Feedlots  handling 
more  than  32.000  cattle  p)er  year  accounted 
for  26  percent  of  spot  marketing  transactions. 
but  [for]  39  percent  of  forward  contracts,  64 
{>ercent  of  marketing  agreements.  •    •   *  Most 
forward  contracts  (73  percent)  were  priced  o'l 
the  basis  of  carcass  weight,  while  formula 
pricing  was  used  for  most  marketing 
agreements.  *   *   *  The  Big  Three  firms 
handled  93  percent  of  the  formula-priced  lots 
and  83  (jercent  of  the  carcass-weight 
arrangements.^" 

The  report  clearly  demonstrates  that 
the  Big  Three  packing  firms  and  the 
largest  feedlots  account  for  the  vast 
majority  of  the  formula-priced 
agreements.  This  is  particularly 
important  given  the  study's  finding  that 
"market  agreement  cattle  brought  prices 
about  54  cents  above  spot  market 
prices."  ^^ 

This  data  suggests  that  in  practice  the 
largest  feedlots  have  preferential  access 
to  marketing  agreements — and  therefore 
to  an  assured  market  for  their  cattle. 
And  that  this  preferential  status  does 
not  only  ensure  market  access  in  the 
long  term  but  also  provides  a  price 
advantage  not  available  to  producers  not 
offered  the  marketing  agreements 

This  study  provides  sufficient  basis  to 
find  that  current  use  of  the  marketing- 
agreement  tvpes  of  forward  contracts  is 
likely  to  result  in  an  undue  and 
unreasonable  advantage  for  certain 
large-scale  producers,  providing  them 
over  the  long  term  with  preferential 
access  and  a  higher  price  than  are 
afforded  other  producers. 

E.  Captive  Supply  Decisions  and  Impact 
on  Price 

The  Concentration  in  the  Red  Meat 
Packing  Industry  roport  issued  by  the 
Grain  Inspection  and  Packers  and 
Stockyards  Administration  \n  February 
1996,  despite  its  many  flaws,  does 
demonstrate  that  the  use  of  captive 
supply  procurement  methods  in  the 
cattle  industry  causes  a  decline  in  the 
cash-market  price  for  cattle.  It  shows 
that  packers  increase  their  captive 
supply  inventories  when  cash-market 
prices  increase.  The  report  also 
demonstrates  that  as  packers  increase 
the  deliveries  of  captive  supplies,  the 
cash-market  prices  decline.  The  report 
states: 

The  overall  effect  of  captive  supplies  on 
prices  paid  for  cattle  in  the  cash  market  was 
negative  but  small  *    *   *. 


Increases  in  cash  market  price  were  found 
to  lead  to  increases  in  the  monthly  quantities 
of  packer-fed.  forward-contracted,  and 
marketing  agreement  cattle  used  by  large 
plants.  Cash-market  price  variability  is 
positively  associated  with  the  volume  of 
forward-contracted  and  marketing  agreement 
cattle  used  by  large  plants  •    •    • 

The  findings  indicate  that  expected  higher 
prices  increase  the  volume  of  packer  feeding 
and  other  captive  supply  used,  whereas 
expectations  of  falling  prices  lead  to 
decreases  *    *    * 

The  overall  effect  of  increased  use  of 
captive  supply  on  shortrun  prices  paid  for 
cattle  in  the  cash  market  appears  to  be 
negative  but  small  ^- 

This  study  provides  sufficient  basis 
for  L'SDA  to  find  that  current  practices 
with  regard  to  captive  supply  use  by 
packers,  including  formula-priced 
forward  contracts  and  packer  ownership 
and  feeding  of  its  own  slaughter 
supplies  are  likely  to  have  the  effect  of 
manipulating  prices  by  depressing  cash- 
market  prices  paid  to  cattle  producers. 

F.  Impact  of  Number  of  Buyers  on  Price 

Clement  E.  Ward  has  also  recently 
summarized  another  line  of  relevant 
research  designed  to  determine  the 
effects  which  number  of  buyers  had  on 
livestock  prices.  He  states: 

.^  number  of  studies  of  the  exjjerimentai 
electronic  livestock  markets  have  given  us 
additional  insight  ir.to  the  relationship 
betweer  concentrated  ma.kei  structure  and 
prices  for  livestock  Holder  (1979)  found  that 
slaughier  lamb  prices  were  S  70  per  cwt. 
higher  after  introduction  of  a  telemarket. 
Ward  (1984)  studied  the  relationship 
between  the  number  of  bidders  in  an 
Ol  'ahoma  teleauction  and  prices  paid  for 
slau;;iiter  lambs  between  1979  and  1982,  and 
found  that  each  additional  bidder  added 
Si. 10  per  cwt   to  prices  paid  and  widened 
the  price  difference  between  the  teleauction 
and  live  auction  at  San  .^ngelo.  Texas,  by 
S  60  per  cwt.  Fnally.  Rhodus  et  al.  (1985) 
analvzed  the  impact  of  an  electronic  market 
on  hog  prices  in  Ohio  compared  with  direct 
trade  markets  in  Indiana,  the  market  in 
Peoria.  Illinois,  and  a  major  order-buying 
company  operating  in  Ohio  They  concluded 
that  average  prices  paid  through  the 
electronic  market  were  S  94  higher  than 
order-buyer  prices  at  Peoria  and  S.99  higher 
than  Indiana  direct  trades  bv  order-buvers.^' 


'"W  ai  i5-i; 

"/d.  at  22. 


(emphasis  added). 


"Concentration  in  the  Red  Meat  Packing 
Industry.  Grain  Inspection  and  Packers  and 
Stockyards  Administration.  USDA,  February  1996. 
pp.  30-31. 

"From  Competition  and  the  Livestock  Market: 
Report  of  a  Task  Force  Commissioned  by  the  Center 
for  Rural  Affairs.  Walthill.  Nebraska.  Wes  Sandal! 
et  al..  Center  for  Rural  Affairs.  Walthill.  Nebraska. 
April  1990.  citing  (1)  Holder.  David  L  .  Benefits  of 
a  Sheep  and  Lamb  Teleauction  in  Virginia  and  West 
Virginia.  U.S.  Department  of  Agriculture, 
Economics, -Statistics,  and  Cooperatives  Service, 
selected  paper  for  the  Southern  Agricultural 
Economics  Association  meetings.  February.  1979: 
(2)  Ward.  Clement  E..  An  Empirical  Study  of  Price 
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The  Center  for  Rural  Affairs  also  has 
reported  on  studies  designed  to 
determine  the  effects  which  number  of 
buyers  had  on  livestock  prices: 

Generally,  fewer  buyers  mean  less  demand 
for  slaughter  livestock  and  less  buver 
competition,  both  of  which  lead  to  lower 
livestock  prices  *    *    *   Three  uulependent 
studies  (Love  and  Shufffitt;  Ward  198J. 
Hayenga.  et  al.)  found  that  when  hog 
slaughtering  plants  were  closed  in  Kentucky, 
Oklahoma,  and  Iowa,  slaughter  hog  prices  in 
markets  adjacent  to  the  plants  declinefl  either 
absolutely  or  relative  to  other  markets  In 
some  cases,  markets  adjusted  after  a  period 
of  weeks  to  price  levels  close  to  those 
existing  prior  to  plant  t  losmg. 

Conversely,  more  buyers  generally  mean 
more  demand  for  slaughter  li\estock  and 
more  buyer  competition,  both  of  which  lead 
to  higher  prices  •    *    *.  Hayenga.  et  al.  found 
that  slaughter  hog  prices  increased  for  a  time 
when  new  hog  slaughtering  plants  opened  in 
Iowa.  The  adoption  of  electronic  markets, 
giving  more  buyers  better  access  to  livestock 
offered  for  sale,  has  typically  resulted  in 
higher  livestock  prices  Such  studies  include 
electronic  markets  for  slaughter  lambs  in 
Virginia  and  Oklahoma  (Holder,  Ward  1984). 
hogs  in  Ohio  (Rhodus.  et  al]  and  feeder  cattle 
in  Texas  (Sporleder  and  Colling)  Number  of 
buyers  bidding  on  fed  cattle  was  found  to 
have  a  positive  effect  on  fed  cattle  transaction 
prices  in  three  .separate  studies  (Ward  1981, 
1992;  Schroeder.  et  al.)." 


Discovery  and  Competition  for  Slaughter  Lambs, 
Western  lournal  of  Agricultural  Economics,  9 
(1984!-  135— »4,  and  (3)  Rhodus.  W.  Timothy,  E. 
Dean  Baldwin,  and  Dennis  R.  Henderson.  Pricing 
Accuracy  and  Efficiency  in  a  Pilot  Electronic  Hog 
Market,  .American  Journal  of  Agricultural 
Economics.  71  (1989):  874-82. 

"  From  Meatpacking  Industry  Changes:  Causes 
and  Consequences.  December  1992,  Agricultural 
Economics  A.K  Paper  92137,  Department  of 
Agricultural  Economics.  Division  of  .^gricultural 
Sciences  and  Natural  Resources,  Oidahoma  State 
University,  citing  (1)  Love.  Harold  G.  and  D.  Mi.;on 
Shuffett,  Short-Run  Price  Effects  of  a  Structural 
Change  in  a  Terminal  Market  for  Hogs.  Journal  of 
Fann  Economics.  47(19651:  803-812;  (2)  Ward. 
Clemen!  E.   Price  I.mpacts  of  a  Structural  Change  in 
Pork  Processing — A  Case  Study  in  Oklahoma, 
Oklahoma  .^glicultural  E.\periment  Station.  Current 
Farm  Econo.mics.  56  (1983):  3-9;  (3)  Hayenga. 
Marvin  L..  Ronald  E.  Deiter,  and  Christobal 
Montoya.  Price  Impacts  As.s.Tciated  with  the  Closing 
of  Hog  .Slaughtering  Plants.  North  Central  Journal  of 
Agricultural  Economics.  3  (1986:  237-42;  (4) 
Holder,  David  L  .  Benefits  of  a  .Sheep  and  Lamb 
Teleauction  in  Virginia  and  West  Virginia,  U.S. 
Department  of  .^g^lcuiture.  Economics  Statistics, 
and  Cooperative  Service,  selected  paper  for  the 
Southern  Economics  Association  meetings, 
February  1979:  (5)  Ward,  Clement  E.,  An  Empirical 
Study  of  Price  Discovery  and  Competition  for 
Slaughter  Lamhs.  Western  Journal  of  Agricultural 
Economics.  9  (19841:  135-44:  (6)  Rhodus,  W. 
Timothy.  E  Dean  Baldwin,  and  Dennis  R. 
Henderson.  Pricing  .\ccuracy  and  Efficiency  in  a 
Pilot  Electronic  Hog  Market,  .\merican  lournal  of 
Agricultural  Economics,  71  (1989):  874-82;  (7) 
Sporleder.  Thomas  L  and  Phil  L.  Colling, 
Competition  and  Price  Relationships  for  an 
Electronic  Market.  Texas  AAM  University. 
Department  of  ,^gncuitural  Economics,  selected 
paper  for  the  .\merican  Agricultural  Economics 
Association  .meetings.  August  1986;  (8)  Ward, 


These  studies  regarding  the  impact  of 
the  number  of  buyers  on  livestock  prices 
provide  sufficient  basis  for  a  finding 
that  use  of  a  public  market,  where 
buyers  and  sellers  in  general  have 
access  for  trading  of  forward  contracts 
and  packer-fed  cattle,  will  improve 
prices  paid  to  cattle  producers. 

G.  Conclusion  From  Economic  Studies 

The  economic  studies  discussed 
above  provide  substantial  evidence 
supporting  findings  that  the  current  use 
of  forward  contracts  and  packer-owned 
cattle  to  procure  captive  slaughter 
supplies  are  likely  to  have  the  effect  of 
manipulating  prices  by  depressing  those 
prices  paid  to  cattle  producers.  These 
studies  also  support  a  finding  that  the 
trading  of  forward  contracts  and  packer- 
owned  cattle  in  a  public  market 
designed  to  encourage  more  bidders  on 
cattle  is  likely  to  improve  prices  paid  to 
producers. 

The  following  discussion  of  the 
legislative  history,  statutory  language 
and  case  law  interpretation  of  the 
Packers  and  Stockyards  Act  establishes 
that  this  evidence  is  sufficient  basis  for 
issuing  the  proposed  rules  restricting 
packer  feeding  of  its  own  slaughter 
supplies  and  use  of  forward  contracts. 

Legal  Authority  To  Issue  Proposed  Rule 

Under  the  Packers  and  Stockyards 
Act,  the  Secretarv'  of  Agriculture  clearly 
has  the  authority  to  issue  rules 
regulating  packer  captive  supply 
livestock  procurement  methods  to 
ensure  compliance  with  Section  202  of 
the  Act  (7  U.S.C.  §  192).  In  fact,  the 
legislative  history  of  the  Act 
demonstrates  that  he  has  the  obligation 
to  issue  rules  necessarv  to  ensure  that 
packers  continue  to  comply  with 
Section  202  as  the  industry  structure 
and  procurement  practices  change. 

A.  Legislative  History  of  the  Packers  and 
Stockyards  Act 

1.  Context  of  the  Packing  Industry  at  the 
Time  the  Act  was  Passed 

Legislative  history  shows  that  the 
concentration  levels  in  the  beef  packing 
industry  at  the  time  the  Packers  and 
Stockyards  Act  was  enacted  75  years 
ago  were  lower  than  the  concentration 
level  today.  Representative  Voight,  in 


Clement  E.,  Short-Period  Pricing  Models  for  Fed 
Cattle  and  Impacts  of  wholesale  Carcass  Beef  and 
Live  Cattle  Futures  Market  Prices,  Southern  Journal 
of  Agricultural  Economics.  13(1981):  125-32:  (9) 
Ward.  Clement  E..  Inter-firm  Differences  Between 
Fed  Cattle  Prices  in  the  Southern  Plains.  American 
Journal  of  Agricuhural  Economics.  74  (1992):  2 
480-85;  and  (10)  Schroeder,  Ted.  Rodney  James. 
James  Mintert.  and  Andrew  Barkley.  Short-Run 
Price  Impacts  of  Packer-Controlled  Cattle  Supplies. 
Manhattan,  KS:  Invited  Paper,  Western  Agricultural 
Economics  Association  meetings,  July  1990. 


the  debate  on  the  House  bill,  cited  the 
concentration  figures  from  the  Federal 
Trade  Commission  report; 

It  appears  from  the  report  of  the  Federal 
Trade  Commission  that  in  1916  the  Big  Five's 
percentage  of  interstate  slaughter  was  as 
follows;  cattle  82.2.  calves  76.6.  hogs  61.2, 
sheep  and  lamb  86.4.  *   *   *  In  view  of  the 
steady  growth  of  the  business  of  the  Big  Five 
it  is  reasonable  to  assume  that  at  this  date 
these  figures  should  be  raised  from  5  to  10 
percent.  1  conclude,  therefore,  that  at  the 
present  time  the  Big  Five's  percentage  of 
interstate  slaughter  is  between  73  and  80  per 
cent  *    *   *  the  monopoly  of  the  Big  five 
becomes  verv  apparent. ^^ 

In  contrast,  today,  four  firms,  rather 
than  five,  control  well  over  80  percent 
of  the  steer  and  heifer  slaughter. ^f" 

At  the  time  the  Act  was  passed 
Congress  was  also  very  concerned  about 
the  fact  that  the  packers  were 
continuing  to  charge  wholesalers 
increasingly  higher  prices  even  while 
prices  paid  to  producers  were  low. 
Representative  McLaughlin  and  Senator 
Kendrick  introduced  figures  in  their 
respective  houses  that  demonstrated 
that  despite  the  fact  that  the  packers 
were  paying  producers  the  same  price 
for  cattle  in  April  1921.  as  they  had  paid 
in  February,  1916,  they  were  charging 
the  wholesalers  52.6  percent  higher 
prices  in  1921  than  in  1916.3^  Similarly, 
over  the  last  twenty-five  years  we  have 
seen  a  steady  climb  in  the  percentage  of 
the  retail  meat  dollar  that  goes  to 
packers.  The  annual  average  percent  of 
the  retail  dollar  going  to  packers  in  1970 
was  12.7.  This  figure  fluctuated  over  the 
following  twenty-five  years,  with  a 
general  trend  upward,  until  in  1995  the 
packers  share  of  the  retail  dollar  was 
25.5  percent.  During  this  same  period 
producers'  share  of  the  retail  dollar 
dropped  from  64  percent  in  1970  to  49 
percent  in  1995. ^^ 

Seventy-five  years  ago  when  Congress 
recognized  trends  in  the  packing 
industry  that  virtually  mirror  those  we 
see  today  it  acted  to  pass  the  most 
comprehensive  anti-trust  legislation 
ever  enacted  in  this  countrv.  The 
powers  granted  under  that  Act  should 
be  vigorously  administered  today  to 
prevent  the  kind  of  hann  to  producers 
that  the  Act  was  written  to  address. 


"61  Cong.  Rec.  1863(1921). 

"*Helmu;h.  )ohn  W..  (1995).  supro  note  10  at  1. 

^'61  Cong.  Rec.  1877-1878,  and  2618-2619 
(1921). 

"••Beef  Price  Sprejd  Data"  Table  ID— Estimated 
Historical  Series  for  Beef,  Choice  Yield  Grade  3: 
Retail.  Wholesale  and  Farm  Values.  Price  Spreads, 
and  Farmers'  Share.  USD.\,  Economic  Research 
Service,  Slock  No.  90006. 
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2.  Extraordinarily  Broad  Rule-making 
Power 

Upon  thorough  review  of  the 
legislative  history  of  the  Packers  and 
Stockyards  Act  there  can  be  no  doubt 
that  Congress  meant  to  grant  the 
Secretary  the  broadest  possible  rule- 
making authority  over  the  livestock 
procurement  practices  of  the  packers. 

The  extraordinarily  broad  scope  of  the 
regulatory  authority  granted  to  the 
Secretary  under  the  1921  Act  was 
expressed  in  the  House  report  as 
follows: 

A  careful  study  of  the  bill,  will,  I  am  sure, 
convince  one  that  it  and  existing  laws,  given 
the  Secretary  of  Agriculture  complete 
inquisitorial,  visitorial,  supervisory,  and 
regulatory  power  over  the  packers, 
stockyards  and  all  activities  connected 
therewith;  that  it  is  a  most  comprehensive 
measure  and  extends  farther  than  any 
previous  law  in  the  regulation  of  private 
business,  in  time  of  peace,  except  possibly 
the  interstate  commerce  act.^a 

The  Congressional  intention  to  give 
the  Secretary  of  Agriculture  complete 
regulatory  powers  over  the  packers  and 
all  their  activities  was  emphasized 
throughout  the  debate  on  the  bill.*" 
Similarly,  the  intention  to  pass  the 
"most  far-reaching  measure  and  extend 
further  than  any  previous  law  into  the 
regulation  of  privates  business"  was 
also  an  often  repeated  point  in  the 
debate.*^ 

The  conference  report  on  the  bill 
emphasized,  in  the  strongest  terms 
possible,  the  Congressional  intent  to 
grant  the  Secretary  extraordinary 
regulatory  powers — "Congress  intends 
to  exercise  in  the  bill,  the  fullest  control 
of  packers  and  stockyards  which  the 
Constitution  permits". ^^ 

3.  Authority  to  Regulate  to  Prevent  and 
Compel 

The  legislative  history  also  makes  it 
clear  that  Congress  intended  that  the 
Secretary  use  his  regulatory  powers 
aggressively  to  prevent  packer  practices 
made  illegal  by  the  Act.  Repeatedly  the 
bill  was  described  as  giving  the 
Secretary  the  authority  "to  prevent 
packers  •  *   •  from  engaging  in  an 
unfair,  unjustly  discriminatory,  or 
deceptive  practice  or  device."  ^^ 
Representative  Voight  of  Wisconsin, 


"House  Report  No.  77.  67th  Cong.,  1st  Sess.  2 
(1921]  (emphasis  added). 

«Seealso61  Cong.  Rec.  1799.  1801,4738,8310 
(1921). 

«'  See  also  61  Cong.  Rec.  1801.  1805-1806,  1887- 
1888(1921). 

♦'Conference  Report,  H.R.  Rep.  No.  324,  67  cong. 
1st  Sess.,  at  3  and  5-6.  Statement  of  the  Managers 
on  the  Part  of  the  House:  61  Cong.  Rec.  4778.  4779 
(1921). 

"H.R.  Rep.  No.  77.  67th  Cong.  Isl  Sess.  2  (1921); 
61  Cong.  Rec.  1799(1921). 


who  Strongly  favored  the  bill,  stated  that 
it  could  be  used  to  prevent  unlawful 
practices  by  the  packers  and  to  compel 
them  to  employ  lawful  business 
practices: 

The  bill  is  sufficiently  broad  so  that,  if 
vigorously  administered,  the  Secretary  can 
prevent  combination  among  packer  and  can 
compel  them  and  all  others  connected  with 
the  industry  to  do  business  in  a  lawful  and 
proper  way.  *   *   *  the  Secretary  under  this 
bill  is  given  the  power  to  make  rules  that  will 
make  them  [packers]  do  business  on  the 
level. «♦ 

The  legislative  history  makes  clear 
that  Congress  intended  the  Secretary  to 
exercise  his  extraordinarily  broad 
regulatory  powers  to  prevent  conditions 
under  which  packers  could  gain  control 
of  the  livestock  market,  and,  thereby, 
induce  healthy  competition.  The  report 
on  the  Hearings  on  several  of  the  bills 
debated  states  that  the  Act  seeks  "to 
prohibit  the  particular  conditions  under 
which  monopoly  is  built  up,  and  to 
prevent  a  monopoly  in  the  first  place 
and  to  induce  healthy  competition."  ■** 

4.  Authority  to  Issue  Substantive  Rules 

There  was  extensive  debate  in  the 
Senate  over  whether  the  regulatory  body 
should  be  allowed  to  issue  rules  or 
regulations  for  which  the  packers  could 
be  held  civilly  and  criminally  liable. 
This  debate  was  ultimately  resolved 
when  the  Senate  amended  the  House 
bill  by  adding  a  second  provision 
granting  the  Secretary  authority  to  issue 
rules  and  regulations  necessary  to  carr>' 
out  the  provisions  of  the  Act.  The 
conference  report  on  the  bill  explains 
how  the  two  houses  dealt  with  this 
double  grant  of  authority  to  issue  rules 
and  regulations: 

On  Amendment  No.  17:  This  amendment 
adds  to  the  House  bill  a  provision 
empowering  the  Secretary  of  Agriculture  to 
'make  such  rules,  regulations,  and  orders  as 
may  be  necessary  to  carry  out  the  provisions 
of  this  act.'.  The  House  bill  did  not  contain 
this  sp)ecific  provision,  but  did  make 
applicable  to  the  jurisdiction  and  powers  of 
the  Secretary  of  Agriculture  in  enforcing  the 
act  the  powers  given  to  the  Federal  Trade 
Commission  by  section  6  of  the  Federal 
Trade  Commission  Act,  one  of  the  provisions 
of  which  authorized  that  commission  to 
make  rules  and  regulations  for  the 
enforcement  of  the  act,  the  two  being 
substantially  the  same;  and  the  House 
recedes.** 

Representative  Haugen,ihe  chief 
author  of  the  bill  that  eventually  was 
enacted,  also  similarly  references  this 


**6l  Cong.  Rec.  1868  (1921)  (emphasis  added). 

"  Hearings  on  H.R.  14.  H.R.  232.  H.R.  5032.  and 
H.R.  5692  Before  the  House  Committee  on 
Agriculture.  67th  Cong.  1st  Sess..  ser.  D.  26  (1921). 

"61  Cong.  Rec.  4780  (1921). 


amendment  in  his  comments  on  the 
conference  report. ■•' 

Maybe  as  significant  as  the  double 
grant  of  authority  to  issue  rules,  for 
purposes  of  determining  Congressional 
intent  with  regard  to  the  type  of  rules 
proposed  in  this  petition,  is  the  fact  that 
the  Senate  defeated  an  amendment  that 
would  have  limited  the  Secretary's 
authority  to  issue  rules  only  "as  to 
procedures." **  During  the  debate  on 
this  proposed  amendment  Senator 
Walsh  from  Montana  clearly  stated  that 
the  intent  of  the  bill  without  this 
amendment  was  to  allow  the  Secretary 
to  issue  substantive  type  rules  that  are 
consistent  with  the  act's  provisions.  He 
also  emphasized  that  courts  would  have 
the  full  authority  to  review  such  rules 
through  a  review  of  any  order  issued  by 
the  Secretary  requiring  a  packer  to 
comply  with  the  rule. 

I  may  say  that  a  further  examination  of  the 
general  statutes  does  not  reveal  any  statute 
making  criminal  the  act  which  is  denounced 
as  unlawful.  Accordingly  the  only  procedure 
which  can  he  instituted  on  charges  of  having 
violated  an  order,  rule,  or  regulation  is  the 
procedure  recited  in  the  proposed  act.  If  the 
Secretary  •   •   •  believes  that  the  rule, 
regulation  or  order  comes  under  the  act,  of 
course  he  will  make  the  order:  but  that  will 
be  ineffective  until  it  is  passed  upon  by  the 
court,  and  the  court  will  pass  upon  the 
question  as  to  whether  the  rule,  regulation. 
or  order  falls  under  the  provisions  of  this  act 
so  as  to  make  disobedience  of  its  contempt.*® 

Senator  Walsh's  reference  to 
procedures  for  bringing  charges  for 
violations  of  the  Act  is  to  the  provision 
of  the  bill  that  is  now  codified  at  7 
U.S.C.  §  193.  This  is  the  statutory 
provision  the  Secretary  uses  to  bring 
charges  against  packers  for  violating  the 
unfair  and  deceptive  trade  practices 
section  of  the  Act,  7  U.S.C.  §  192 
Senator  Walsh's  statement,  thus, 
indicates  that  Congress  intended  that 
the  Secretary  would  issue  substantive 
rules  defining  what  packers  must  do  to 
comply  with  this  provision  of  the  Act, 
and  that  packers  would  be  adequately 
protected  from  arbitrary  rule-making  by 
having  access  to  review  of  the  rule  by 
the  courts.  Senator  Walsh's  statements 
demonstrate  that  Congress  clearly 
envisioned  that  the  Secretary  would  be 
issuing  precisely  the  type  of  substantive 
rule  that  is  proposed  in  this  petition. 

5.  Purpose  to  Protect  Producers  Interest 

A  primary  purpose  for  passage  of  the 
Packers  and  Stockyards  Act  was  to 
protect  the  interest  of  the  producer.  This 
intention  is  clearly  expressed  in  the 


«"6lCong.  Rsc  4782  (1921). 

♦•See  61  Cong.  Rec.  2674-2675  (1921). 

«»61  Cong.  Rec.  2675  (1921). 
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legislative  history.  Representative 
Tincher  stated: 

It  is  my  judgment  that  the  passage  of  this 
bill,  that  its  proper  adminiitration,  will 
permit  the  meat  producer  to  exist;  that  it  will 
reduce  the  amount  paid  out  between  the 
producer  and  the  consumer  to  such  an  extent 
that  it  will  make  the  business  for  the 
producer  more  profitable,  and  not  be 
injurious  to  the  consumer  '° 

Similarly,  Representative  Voight  of 
Wisconsin  expressed  the  sincere  belief 
that  this  bill  would  benefit  producer 
and  consumer  alike: 

I  think  if  this  monopoly  of  the  Big  Five  is 
done  away  with,  and  the  laws  of  trade  are 
given  a  chance  to  function,  it  is  going  to 
benefit  producer  and  consumer  alike; 
genuine  competition  will  benefit  both." 

In  an  early  case  interpreting  the  Act 
the  U.S.  Supreme  Court  recognized  that 
one  of  its  primarv'  purposes  was  to 
protect  producers'  from  the  packers' 
control  over  prices  paid  for  livestock: 

The  chief  evil  feared  is  the  monopoly  of 
the  packers,  enabling  them  unduly  and 
arbitrarily  to  lower  prices  to  the  shipper,  who 
sells,  and  unduly  and  arbitrarily  to  increase 
the  price  to  the  consumer,  who  buys^^ 

The  Eighth  Circuit  Court  of  Appeals 
has  more  recently  stated 

One  of  the  purposes  of  the  Packers  and 
Stockyards  Act  is  to  safeguard  farmers  and 
ranchers  against  receiving  less  than  the  true 
market  value  of  their  livestock.  ^3 

Courts  have  held  that  the  Act  should 
be  liberally  enforced  in  order  to 
accomplish  its  purpose  of  protecting 
producers  interests: 

The  Act  is  remedial  legislation  and  is  to  be 
construed  libe.-ally  in  accord  with  its  purpose 
to  prevent  economic  harm  to  producers  and 
consumers  at  the  expense  of  the 
middleman  '■• 

6.  Authority  to  Regulate  to  Ensure  Open, 
Competitive  Markets 

Congress  recognized  that  to  protect 
producers'  interests  the  Secretary  must 
be  granted  the  authority  to  regulate 
packer  practices  to  ensure  open, 
competitive  markets  for  livestock.  When 
the  Act  was  passed  in  1921  virtually  the 
sole  source  of  supply  for  slaughter  cattle 
was  through  the  stockyards.  So  Congress 
not  only  emphasized  regulation  of  the 


'"61  Cong.  Rec.  1809  (1921). 

"61  Cong.  Rec.  1868(1921). 

"Stafford  v  Wallace.  258  U.S.  495,  515-516.  42 
S.  Ct.  397.401  (19221. 

"  Bosma  v.  USDA.  754  F.2d  804.  808  (8th  Circuit 
1984).  citing  H.  Rep.  No.  1048.  85th  Cong.  2d 
Session,  reprinted  in  1958  US.  Code  Cong,  and 
Admin.  News.  5212.  5213 

"Swift  k  Co.  V  United  Slates.  393  F.2d  247.  253 
(7th  Cir.  1968);  citing  Stafford  v.  Wallace.  258  U.S. 
at  521;  and  Safeway  Stores,  inc.  v  Freeman.  369 
F.2d  952.  956  (1966);  see  also.  Farrow  v  USDA.  760 
F.2d  211.  214  (8th  Circuit  1984) 


packers  but  also  of  the  stockyards  as  the 
public  market  of  that  day. 

Congress,  however,  did  make  clear  its 
intention  was  to  ensure  open, 
competitive  markets  for  buying  and 
selling  livestock  no  matter  where  those 
markets  occurred.  Rep.  Haugen  of  Iowa, 
whose  bill  was  ultimately  enacted  with 
only  minor  modification,  introduced  the 
conference  report  to  the  House  on 
August  9,  1921.  In  his  discussion  of  the 
rejected  Senate  amendments  he 
indicated  that  buying  or  selling  "in 
commerce  live  stock  at  the  stockyard" 
was  equivalent  to  being  a  buyer  or  seller 
of  "live  stock  in  commerce". 

Representative  Jones  from  Texas,  a 
strong  supporter  of  the  Act,  most  clearly 
stated  the  importance  of  open, 
competitive  markets  for  the  producer: 

The  producer  must  always  sell  in  a  market 
that  he  does  not  control.  He  buys  at  the  other 
man's  price  His  only  hope  of  securing  a  fair 
price  lies  in  an  open,  competitive  market. '^ 

Congress  knew  well  that  the  only  way 
open,  competitive  markets  for  livestock 
and  meat  could  be  maintained  was  if  the 
Secretary  was  given  the  authority  to 
regulate  practices  of  one  sector  of  the 
industry  that  could  adversely  affect 
other  sectors.  Congress  recognized  that 
one  of  the  most  significant  aspects  of 
this  legislation  was  that  it  authorized 
regulation  of  unfair  practices  as  between 
the  packer  and  the  producer  and 
between  the  packer  and  the  consumer. 
In  response  to  a  question  as  to  how  this 
Act  strengthened  the  authorities  under 
the  Federal  Trade  Commission  Act, 
Representative  Anderson  stated: 

As  to  the  intent  of  "unfair  competition"  (in 
the  FTC  Act]  it  only  includes  acts  which 
constitute  a  violation  of  the  rights  of  the 
competitor,  and  it  must  be  a  method  which 
is  used  by  a  competitor  on  the  same  plane. 
*   *   *  For  instance,  the  method  of 
competition  used  by  a  manufacturer  which 
we  might  think  was  a  violation  of  the  moral 
rights  of  the  wholesaler  would  not  be  a 
violation  of  the  Federal  Trade  Commission 
Act,  because  the  interpretation  of  that  is  that 
it  must  be  unfair  as  between  competitors  who 
stand  on  the  same  plane.  This  goes  further 
than  that,  as  it  affects  the  public  interest  to 
a  large  extent,  and  the  unfair  competition  or 
unfair  competition  or  unfair  practice  as 
between  the  (-jcker  and  the  general  public, 
the  packer  and  the  producer,  or  the  packer 
and  any  other  agency  connected  with  the 
marketing  of  livestock. '•> 

Congressional  commitment  to 
maintaining  open  and  competitive 
markets  for  livestock  was  reemphasized 
throughout  the  amendments  to  the  Act 
in  later  years.  In  1924  the  Act  was 
amended  to  increase  the  authority  of  the 
Secretary  to  sanction  violators.  The 


House  Report  notes  that  the  Secretary 
personally  appeared  to  the  committee 
and  urged  strengthening  the  law  to 
enable  him  to  confront  "conditions  that 
are  detrimental  to  the  open,  competitive 
marketing  of  livestock."  '7 

When  enacting  the  1958  amendments 
Congress  noted  significant  changes  in 
the  meatpacking  industry  and  the 
environment  in  which  it  operates.  The 
House  report  stated  "[elqually 
significant  (as  the  development  of  1400 
to  1500  country  auctions  and  marketsj 
is  the  growth  which  has  taken  place  in 
country  buying — buying  by  packers  or 
livestock  dealers  direct  from  the 
producer  •   *   »  today  a  common 
practice  in  almost  every  part  of  the 
country  and  more  than  40  percent  of  all 
livestock  sold  moves  in  this  maimer."  ^^ 
This  report  also  makes  clear  that 
Congress  intended  the  1958  Act 
amendments  to  ensure  that  the 
Secretary  had  jurisdiction  over  "all 
livestock  marketing  involved  in 
interstate  commerce  including  country 
buying  of  livestock."  ^9 

In  1976,  Congress  again  strengthened 
the  Act  to  give  the  Secretary  greater 
powers  in  regulating  the  packers. 
Further  changes  in  the  pattern  of 
livestock  marketing  between  1958  and 
1976  led  to  these  amendments. 
Following  the  1958  amendment, 
"packers  continued  to  push  to  acquire 
slaughter  hvestock  at  its  source,"  and  by 
1976  it  was  estimated  that  "well  over 
80%  of  all  slaughter  livestock  is 
purchased  by  the  packers  directly  from 
producers  and  custom  feedlots."s° 

In  1978,  when  Congress  amended  the 
Act  with  regard  to  rates  and  charges  at 
auction  markets,  it  again  expressed  the 
importance  of  securing  competitive 
livestock  markets  for  producers.  "The 
continued  availability  of  competitive, 
reasonably  priced,  and  conveniently 
located  hvestock  marketing  channels  is 
essential,  particularly  for  small 
producers."  6' 

The  legislative  history  clearly 
establishes  that  Congress  intended  to 
grant  the  Secretary  the  authority  to 
regulate  packer  practices  necessary  to 
ensure  open,  competitive  markets  for 
hvestock.  When  marketing  conditions 
changed  over  time.  Congress  amended 
the  Act  to  ensure  the  Secretary  would 
continue  to  be  able  to  address  packer 
practices  even  in  the  context  of  country 


"61  Cxjng.  Rac.  1861  (9121). 
»«61  Cong.  Rec.  1805  (1921). 


"  H.R.  Rep.  77  on  Packer  Act  Amendment  of 
1924  813. 

"H.R.  Rep  No  1048.  85th  Cong.,  1st  Sess  3 
(1957). 

»»W.  at  5. 

""Sen.  Rep.  No.  94-932.  94th  Cong,  2d  Sess.  4 
(1976). 

•'  1978  USCAAN  2204,  Senate  Report. 
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buying  direct  from  feedlots  or 
producers. 

7.  Obligation  to  Adjust  Rules  to  Changes 
in  Industry  Structure 

While  in  1921  the  stockyards  were  the 
public  market  which  Congress  wanted 
to  ensure  would  be  made  op)en  and 
competitive.  Congress  had  the  foresight 
to  recognize  that  in  the  long-term 
industry  marketing  practices  might 
change.  It  structured  the  Act  to  grant  the 
Secretary  authority  to  take  action  that 
would  ensure  open,  competitive 
markets  as  the  industry  changed  over 
time.  In  doing  so  Congress  intentionally 
placed  the  obligation  on  the  Secretary  of 
Agriculture  to  monitor  the  packing 
industry  and  adjust  regulatory  controls 
to  ensiu-e  complianc  ;  with  the  purposes 
of  the  Act  as  industry  structure  changed. 
Congress  recognized  that  enacting  a 
statutory  list  of  specific  prohibited 
packer  practices  would  not  further  one 
of  its  primary  goals — to  structure  an  act 
that  would  keep  pace  with  the  changing 
structure  of  the  livestock  industry. 
Congressman  Anderson  of  Miiuiesota,  a 
member  of  the  House  Committee  on 
Agriculture  and  a  sponsor  of  one  of  the 
bills  that  led  to  the  Act,  stated  during 
the  debates  in  the  House  that: 

Industry  is  progressive.  The  methods  of 
industry  and  the  manufacture  and 
distribution  change  from  day  to  day,  and  no 
positive  iron-clad  rule  of  law  can  be  written 
ufMsn  the  statute  books  which  will  keep  pace 
with  the  progress  of  industry.  So  we  have  not 
sought  to  write  into  this  bill  arbitrary  and 
iron-clad  rules  of  law.  We  have  rather  chosen 
to  lay  down  certain  more  or  less  definite 
rules,  rules  which  are  sufficiently  flexible  to 
enable  the  administrative  authority  to  keep 
pace  with  the  changes  of  methods  in 
distribution  and  manufacture  and  in  industry 
in  the  country." 

Congressman  Anderson  later  noted 

that  "the  provisions  of  this  legislation  as 

to  the  packers  must  be  more  or  less 

elastic  in  order  that  they  may  keep  pace 

with  the  state  and  development  of  the 
industry."  ®3 

8.  Legislative  History  Conclusion 

The  legislative  history  establishes  that 
Congress  intended  that  the  Secretary  use 
his  authority  under  the  Act  to  protect 
the  interests  of  livestock  producers 
through  regulation  of  packer  practices 
that  threaten  an  open,  competitive 
markets  for  livestock.  It  also  shows  that 
Congress  intended  that  the  Secretary  do 
this  in  part  through  issuance  of 
substantive  rules  that  will  prevent 
packer  practices  prohibited  by  the  Act 
and  compel  lawful  action  by  packers. 
Congress  expected  the  Secretary  to 


vigorously  enforce  the  Act  according  to 
these  principles,  adjusting  the  rules  and 
enforcement  policies  to  keep  pace  with 
the  state  and  development  of  the 
industry  even  as  numbers  of  cattle 
purchased  directly  from  feedlots  and 
producers  increased.  The  legislative 
history  demonstrates  that  Congress 
clearly  intended  the  Secretary  to  issue 
substantive  rules  of  the  nature  proposed 
in  this  petition. 

B.  Statutory  Authority  for  Rule  Making 

The  statutory  language  granting  the 
Secretary  of  Agriculture  these 
extraordinarily  comprehensive 
regulatory  powers,  including  the 
authority  to  issue  substantive 
regulations  regarding  packer  practices, 
is  found  at  7  U.S.C.  §§  228(a)  and  222. 
Section  228  states: 

The  Secretary  may  make  such  rules, 
regulations  and  orders  as  may  be  necessary 
to  carry  out  the  provision  of  the  Act  '   '    *  «■• 

Section  222  grants  the  Secretary  of 
Agricultiu^  all  of  the  enforcement 
powers  held  by  the  Federal  Trade 
Commission  under  Title  15  Section  46, 
48,  and  50.^5  Section  46(a)  authorizes 
the  Secretary  "to  make  rules  and 
regulations  for  the  purpose  of  carrying 
out  the  provisions"  of  the  Act. 

When  issuing  regulations  in  1974,  the 
Packers  and  Stockyards  Administration 
acknowledged  that  these  two  statutory 
sections  granted  it  the  authority  to  issue 
substantive  rules: 

The  position  of  the  Administration  is  that 
the  general  rule- making  authority  contained 
in  section  407  of  the  Packers  and  Stockyards 
Act  (7  U.S.C.  §  228)  and  section  6(g)  of  the 
Federal  Trade  Commission  Act  (15  U.S.C. 
§46)  authorizes  the  Secretary  to  issue 
substantive  as  well  as  procedural  and 
advisory  regulations  necessary  to  carry  out 
the  provisions  of  the  Act.^^ 

Courts  have  also  recognized  that  the 
Secretary  has  the  authority  to  issue 
legislative  rules  under  the  Packers  and 
Stockyards  Act.  These  legislative  rules 
have  the  force  and  effect  of  law.  See, 
e.g..  United  States  v.  Marshall  Durbin  £r 
Co..  No.  CV  84-PT-1920-S  (ND  Ala 
Sept.  11,  1985),  where  the  court 
recognized  that  the  Secretary  has  the 
authority  to  issue  legislative  rules 
having  the  force  and  effect  of  law,  but 
held  that  a  poultry  weighing  regulation 
should  be  regarded  as  an  interpretive 
rule,  since  the  Secretary  did  not  comply 
with  the  notice  and  comment 
procedures  of  the  Administrative 
Procediu-e  Act. 

One  court  has  specifically  addressed 
the  Secretary's  rule-making  authority 


"61  Cong.  Rec.  1887  (1921). 
"61  Cong.  Rec.  1888(1921). 


6*  7  U.S.C.  §  228(a)  (emphasis  added). 
"7  U.S.C.  §222. 

"»39Fed.  Reg.  17529.  17537  (May  17.  1974) 
(emphasis  added.) 


under  Section  202  of  the  Act.  In  Central 
Coast  Meats  v.  USDA,  541  F.2d  1325 
(1976).  the  court  held  that  USDA  did 
not  have  the  authority  under  §  202(a)  to 
enforce  a  rule  that  made  it  a  per  se 
violation  for  a  packer  to  own  a  dealer  or 
vice- versa.  The  court  based  this  holding 
on  its  understanding  that  202  (c)  and  (d) 
specifically  addressed  the  evils  of 
packers'  acting  as  dealers  and  it  clearly 
contemplated  that  packers  could  art  as 
dealers  in  certain  circumstances, '^"  This 
decision  would  not  prohibit  the 
issuance  of  the  rules  proposed  in  this 
petition.  The  rules  proposed  here  do  not 
create  the  type  of  per  se  prohibition  the 
court  was  concerned  with  in  the  Central 
Coast  Meats  decision.  These  proposed 
rules  do  not  make  packers'  use  of 
forward  contracts  a  per  se  violation.  Nor 
do  tiiey  make  packer  feeding  a  per  se 
violation.  Rather,  these  niles  identifv 
the  circumstances  under  which  forward 
contracts  and  packer  feeding  result  in 
violations  of  the  Act. 

Forward  contracts  that  are  formula- 
priced  fail  to  establish  the  value  paid  for 
an  animal  on  the  day  it  is  committed. 
This  allows  an  opportunity  for  the 
manipulation  of  the  price  between  the 
day  Itie  livestock  is  committed  and  the 
date  i;  is  delivered.  Forward  contracts 
which  are  not  traded  publicly  create 
preferences  for  those  producers  offered 
those  contracts  over  those  not  offered 
such  contracts.  Such  preference  of  one 
producer  over  others  is  likely  to  injure 
the  competitive  position  of  those  nut 
receiving  the  offer  and  this  violates 
Section  202(b)  of  the  Act. 

The  proposed  rule's  requirement  that 
all  forward  contracts  contain  a  firm-base 
price  and  be  traded  in  an  open,  public 
manner  eliminates  the  circumstances 
under  which  forward  contract  use 
violates  §  202  of  the  Act.  Similarly. 
packer  feeding  of  its  ov^ti  slaughter 
supplies  can  have  the  effect  of  reducing 
prices  paid  to  producers  on  the  cash 
market.  Such  practice  also  provides  a 
preference  to  the  persons  owning  the 
packer  as  well  as  owning  the  cattle. 
Thus  a  packer's  feeding  of  its  own 
slaughter  supplies  is  likely  to  affect  a 
manipulation  of  price  and  also  likely  to 
injure  the  other  cattle  producers'  ability 
to  compete  with  the  packer  The 
proposed  rule  that  packer  owned  and 
fed  cattle  be  sold  in  public  markets 
eliminates  the  circumstance  in  which 
packer  feeding  results  in  violations  of 
the  Act.  Rather  than  establishing  a  per 
se  violation  of  the  Act,  the  proposed 
rules  are  explicitly  designed  to  address 
the  specific  circumstances  under  which 
forward  contracts  and  producer 


"'/d.  at  1327. 
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ownership  and  feeding  of  cattle  result  in 
violations  of  the  Act. 

Both  the  legislative  history  and  the 
statutory  language  of  the  Packers  and 
Stockyards  Act  make  it  clear  that  the 
Secretary  has  extraordinarily  broad 
authority  to  issue  substantive  rules 
regulating  packer  practices. 

C.  Statutory  Authority  for  Captive 
Supply  Rules 

The  types  of  packer  practices  that  are 
to  be  regulated  through  the  Secretary's 
rulemaking  authority  were  set  out  in 
Section  202  of  the  Act.  7  U.S.C.  §  192. 
This  section  establishes  that: 

It  shall  be  unlawful  with  respect  to 
livestock  »    *    *  for  any  packer  *   *   *  to: 

(a)  Engage  in  or  use  any  unfair,  unjustly 
discriminatory,  or  deceptive  practice  or 
device;  or 

(b)  Make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  anv 
particular  person  or  locality  in  any  respect 
whatsoever,  or  subject  any  particular  person 
or  locality  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect 
whatsoever;  or  '    '    ' 

(e)  Engage  in  any  course  of  business  or  do 
any  act  for  purpose  or  with  the  effect  of 
manipulating  or  controlling  prices,  or  of 
creating  a  monopwly  in  the  acquisition  of. 
buying,  selling,  or  dealing  in,  any  article,  or 
of  restraining  commerce. 

D.  Assertion  That  Secretary  Lacks  Rule- 
making Authority  Is  Wrong 

Despite  the  Congressional  grant  of 
extraordinarily  broad  rule-making 
authority  and  its  intent  that  the 
Secretary  amend  its  rules  as  necessary 
to  ensure  packer  comphance  with  the 
Act  as  industry  structure  changes,  the 
Secretary  has  asserted  that  he  has  no 
authority  to  issue  rules  prohibiting 
packer  captive  supply  procurement 
practices.  In  Secretary  Glickmans  letter 
dated  October  3.  1995,  to  Representative 
Pat  Williams,  he  asserts  that  the  Grain 
Inspection  and  Packers  and  Stockyards 
Administration's  policy  is  "to  promote 
fair  and  open  competition  among 
packers  and  not  to  dictate  or  regulate 
the  specific  methods  and  terms  of  sale 
to  be  utilized."  The  Secretary  cites  Swift 
8t  Co.  v.  Wallace,  105  F.2d  848  (7th  Cir. 
1939),  to  support  this  poHcy.  He  states 
that  the  court  in  that  case  noted  that 
Section  202  "does  not  purport  to  confer 
upon  the  Secretary  of  Agriculture  any 
authority  directly  to  regulate  prices,  or 
discounts,  or  sales  methods;  and  clearlv 
does  not  contemplate  the  exercise  of  any 
authority  to  establish  uniformitv  of 
practice  with  respect  thereto.' 

This  was  the  Secretary's  response  to 
a  request  from  several  congressmen  to 
fully  consider  the  Western  Organization 
of  Resource  Council's  request  that  rules 


of  the  nature  proposed  in  this  petition 
be  issued. 

The  Secretary's  reliance  on  the  Swift 
case  as  justification  for  not  issuing  rules 
prohibiting  these  practices  is  misplaced. 
The  Swift  decision  does  not  support  his 
assertion  that  he  has  no  authority  to 
regulate  these  packer  practices.  In  fact, 
the  court  in  Swift  explicitly  states  that 
the  Secretary  has  the  authority  to 
restrict  packer  practices  that  violate 
Section  202  of  the  Packers  and 
Stockyards  Act.^"  This  decision  makes 
clear  that  the  only  limitation  on  the 
Secretary's  authority  to  regulate  packer 
practices  is  that  restricted  practices 
must  be  in  violation  of  the  Act. 

1.  Swift  Case  Analysis 

a.  Holdings  in  Swift  Decision 

In  the  Swift  case.  Swift  had  been 
granting  longer  credit  terms  and  better 
discounts  to  the  institutional  trade 
(hotels,  restaurants,  clubs,  steamship 
lines,  and  public  institutions)  than  it 
offered  to  purveyors  (those  businesses 
which  buy  meat  products  from  packers 
and  then  resell  them  to  the  institutional 
trade).  USDA  issued  a  cease  and  desist 
order  that  required  Swift  to: 

[CJease  and  desist  from  engaging  in  the 
unfair,  unjustly  discriminatory  and  deceptive 
practice  and  device  of  denying  to  any  buyer 
of  packer  products  the  same  terms  of  credit 
that  are  extended  to  any  other  buyer,  of 
substantially  the  same  credit  rating 
purchasing  packer  products  of  like  kind, 
quantity  and  quality,  under  substantially  the 
same  circumstances."^ 

The  Court  of  Appeals  found  a 
problem  with  the  form  of  the  cease  and 
desist  order  issued  by  USDA.  It  held 
that  USDA  acted  outside  its  authority 
under  the  Packers  and  Stockyards  Act  in 
issuing  an  order  that  required  Swift  to 
grant  uniform  tenns  of  credit  and 
discounts  to  all  customers. ^° 

2.  Legal  Analysis 

a.  Swift  Decision  is  Not  Controlling  Law 
in  Most  of  the  Country 

The  Swift  decision  cited  by  the 
Secretary  is  controlling  law  only  in  the 
Seventh  Circuit,  which  includes 
Wisconsin,  Illinois,  and  Indiana.  While 
other  courts  may  consider  the  Swift 
decision  when  deciding  similar  issues, 
it  is  not  controlling  law  in  other  federal 
circuits.  Other  federal  courts  may 
decide  the  issue  differently. 

Since  the  Swift  decision  was  issued 
by  1939,  it  has  been  cited  only  once  by 
the  Seventh  Circuit  for  the  proposition 


the  Secretary  uses  it  for.'^'  However,  the 
Armour  decision  does  not  give  any  more 
insight  into  what  the  Swift  court  meant 
by  the  quote  Secretary  Glickman  now 
cites.  No  other  courts  have  cited  the 
case  for  this  specific  proposition. 
However,  the  case  is  cited  often  to 
support  other  principles  regarding  the 
Packers  and  Stockyards  Act. 

b.  In  Context,  the  Quote  Does  Not 
Support  the  Secretary's  Position 

When  the  quote  cited  by  the  Secretary 
is  read  in  its  proper  context  in  the  Swift 
decision,  it  is  clear  that  it  does  not 
support  the  Secretary's  general  refusal 
to  prohibit  the  packer  practices  as 
requested.  Two  important  principles 
expressed  by  the  court  shed  light  on  the 
intent  of  the  quoted  language.  First,  the 
court  of  appeals  recognized  the 
Secretary's  authority  to  prohibit  and 
restrict  practices  that  are  found  to 
violate  Section  202  of  the  Packers  and 
Stockyards  Act.  Second,  the  reference  to 
the  lack  of  authority  to  establish 
uniformity  of  practice  is  to  the  court's 
finding  that  the  form  of  the  cease  and 
desist  order  in  that  case  was  improper 
because  the  Act  does  not  authorize  the 
Secretary  to  change  an  unjustly 
discriminatory  or  unreasonable 
preferential  practice  into  a  fair  practice 
through  an  affirmative  mandate  that  the 
practice  be  applied  uniformly  to  all 
affected. 

(1)  USDA  Has  the  Authority  to  Restrict 
Unlawful  Packer  Practices 

The  quote  cited  by  the  Secretary  is  as 
follows: 

The  foregoing  language  does  not  purport  to 
confer  upon  the  Secretary  of  Agriculture  any 
authority  directly  to  regulate  prices,  or 
discounts,  or  sales  methods:  and  clearly  does 
not  contemplate  the  exercise  of  any  authority 
to  establish  uniformity  of  practice  in  respect 
thereto.  ^2 

The  sentence  immediately  following 
this  quote  recognizes  that  the  Secretary 
does  have  the  authority  to  regulate 
practices  if  "in  fact"  they  constitute 
unfair,  unjustly  discriminatory,  or 
deceptive  practices,  or  if  they  provide 
undue  or  unreasonable  preference  or 
advantage  as  between  persons  or 
localities.  The  court  states: 

Differences  of  variations  in  prices,  or  in  the 
terms  of  credit,  or  amounts  of  discount,  or  in 
practices  do  not  come  within  the  ban  of  the 
act  unless  they  in  fact  constitute  engaging  in 
or  using  an  unfair  or  unjustly  discriminatory 
or  deceptive  practice  or  device  in  commerce 
or  unless  they  constitute  a  making  or  giving, 
in  commerce,  of  an  undue  or  unreasonable 


"Swift  &  Co.  V.  Wallace.  105  F.2d  848.  at  853 
and  863. 

»»Swift  &  Co.  V  Wallace.  105  F.2d  848.  at  862 
(7th  Cir.  1939). 
'°ld  at  863. 


"See  Armour  &  Co.  v.  United  States.  402  F.2d 
712  (7th  Cir.  1968). 

'2  Swift  &  Co.  V.  Wallace.  105  F.2d  848,  at  853 
(7th  Cir.  1939). 
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preference  or  advantage,  or  result  in  undue 
or  unreasonable  prejudice  or  disadvantage  as 
between  persons  or  localities.'^ 

Later  in  the  decision,  the  court  makes 
clear  that  the  Secretary  has  the  authority 
to  restrict  packer  practices  that  violate 
Section  202.  The  court  states: 

If  a  practice  in  respect  to  the  giving  of 
discount  or  terms  of  credit  in  fact  constitutes 
an  undue  and  unreasonable  preference  or 
advantage,  or  subjects  some  person  or 
locality  to  undue  and  unreasonable  prejudice 
or  disadvantage,  then  clearly  the  Secretary  of 
Agriculture  has  the  power  to  restrict  the 
practice  to  the  point  where  it  is  fair  and 
reasonable  *   •   ''^ 

Clearly,  the  court  recognized  that 
once  USDA  finds  that  a  particular 
packer  practice  violates  Section  202,  it 
has  the  authority  to  restrict  that  practice 
until  it  is  fair  and  reasonable.  The 
economic  studies  discussed  above 
demonstrate  that  current  use  of  formula- 
priced  forward  contracts  and  packer 
ownership  and  feeding  of  its  ov^n 
slaughter  supplies  likely  affect  a 
manipulation  of  prices  paid  to 
producers  and  provide  certain 
producers  competitive  advantages  and 
preferences  that  are  in  violation  of  §  202 
of  the  Act.  The  proposed  rule  restricts 
these  practices  only  to  the  extent 
necessary  to  make  them  fair  and 
reasonable  and  to  prevent  violation  of 
the  Act. 

(2)  Regulating  Uniform  Packer  Practices 

The  court  in  the  Swift  case  also  held 
that  the  cease  and  desist  order  issued  by 
the  Secretary  went  beyond  his  authority 
because  it  was  in  effect  an  affirmative 
command  to  require  "luiiformity"  of 
discoimt  terms,  terms  of  credit,  and 
trade  practices.'*  The  court  interpreted 
the  cease  and  desist  order  issued  by 
USDA  to  affirmatively  require  Swift  to 
give  discounts  and  particular  terms  of 
credit  to  any  customer  as  a  condition  to 
being  permitted  to  continue  giving 
terms  of  credit  or  discounts  that  were 
found  unreasonable  and  prejudicial. 
The  court  held  that  once  a  discount, 
term  of  credit,  or  practice  was  found  to 
be  undue  or  unreasonable  preference,  or 
unjustly  discriminatory,  the  Secretary 
did  not  have  the  authority  to  change  the 
practice  into  a  proper  practice  by 
requiring  it  to  be  extended  to  all  others 
who  may  be  affected  thereby.  It  held 
that  the  Secretary  does  have  the  power 
to  restrict  a  practice  to  the  point  where 
it  is  fair  and  reasonable  but  does  not 
have  the  power  to  change  the 
imreasonable  preference  into  a  fair 
practice  by  affirmatively  mandating  that 


it  be  applied  uniformly  to  all  affected.'* 
The  court  states: 

If  a  practice  in  respect  to  the  giving  of 
discount  or  terms  of  credit  in  fact  constitutes 
an  undue  and  unreasonable  preference  or 
advantage,  or  subjects  some  person  or 
locality  to  undue  and  unreasonable  prejudice 
or  disadvantage,  then  clearly  the  Secretary  of 
Agriculture  has  the  power  to  restrict  the 
practice  to  the  p)oint  where  it  is  fair  and 
reasonable;  but  we  do  not  believe  that  the 
Secretary  has  the  power  to  change  a  practice, 
which  is  assumed  to  be  unreasonable  and  to 
create  an  unreasonable  preference,  into  a 
prof)er  practice  by  requiring  it  to  be  extended 
to  all  others  who  may  be  affected." 

The  reference  to  the  lack  of  authority 
to  establish  uniform  practices  in  the 
quote  used  by  Secretary  Glickman  is 
explained  by  this  statement.  All  that  the 
Swrift  coiul  meant  was  that  the  Secretary 
does  not  have  the  authority  to 
affirmatively  mandate  that  for  an 
unlawful  practice  to  become  lawful,  it 
must  be  apphed  uniformly. 

The  Secretary's  assertion  that  the 
Swift  case  supports  his  decision  not  to 
issue  rules  prohibiting  the  packer 
practices  requested  by  the  Western 
Organization  of  Resource  Councils  is 
wrong.  The  proposed  rule  restricts 
packer  captive  supply  proctu^ment 
methods  only  to  the  extent  necessary  to 
stop  violation  of  the  Act.  The  proposed 
rule  does  not  mandate  terms  of  saJe 
through  forward  contracts  or  packer- 
owned  cattle.  Unlike  the  cease  and 
desist  order  in  the  Swift  case  which 
required  offering  the  same  terms  of 
credit  to  all  buyers,  the  proposed  rule 
does  not  require  packers  to  buy  all  cattle 
on  the  same  price  terms.  Forward 
contracts  must  be  traded  publicly,  but 
the  firm-base  price  does  not  have  to  be 
the  same  for  all  cattle.  Similarly,  packer- 
owned  and  fed  cattle  must  be  sold  in  a 
public  market,  but  the  cattle  do  not  all 
have  to  be  sold  on  the  same  terms. 

£".  Incipiency  Theory  of  Enforcement 

The  legislative  history  of  the  Packers 
and  Stockyards  Act  indicates  that  the 
Act  seeks  "to  prohibit  the  particular 
conditions  under  which  monopoly  is 
built  up,  and  to  prevent  a  monopoly  in 
the  first  place  and  to  induce  healthy 
competition."'^ 

Such  legislative  histor\'  has  been 
interpreted  by  courts  to  mean  that  one 
of  the  purposes  of  the  Packers  and 
Stockyards  Act  is  to  prevent  "potential 
injury  by  stopping  imlawful  practices  in 
their  incipiency"  and  that  "proof  of  a 


particular  injury  is  not  required"  to 
permit  regulation  of  packer  practices.'" 

Several  courts  have  affirmed  the 
principle  that  the  Secretary  has  the 
authority  to  prevent  unlawful  practices 
m  their  incipiency  but  require  that 
before  doing  so  he  must  find  either 
some  non-competive  intent  or  some 
likelihood  of  competitive  injury.*" 
These  cases  do  not  require  the  Secretary 
to  find  actual  injury.  He  is  only  required 
to  demonstrate  a  likeUhood  that  injun,' 
of  the  sort  the  Act  is  designed  to  prevent 
will  occiu.  As  the  Court  of  Appeals  for 
the  Ninth  Circuit  has  stated: 

Unfair  practices  under  Section  202  are  not 
confined  to  those  where  competitive  injurv 
has  already  resulted,  but  include  those  where 
there  is  a  reasonable  likelihood  that  the 
purpose  will  be  achieved  and  that  the  result 
will  be  an  undue  restraint  of  trade." 

In  Bosma  v.  USDA.  the  Ninth  Circuit 
Court  of  Appeals  quoted  its  Central 
Coast  Meats.  Inc.  holding  that  the 
department  must  show  that  the 
challenged  conduct  "is  likely  to 
produce  the  sort  of  injury  the  Act  is 
designed  to  prevent,"  ^^  The  court  found 
that  actual  harm  resulted  when  an 
auction  operator  pimiased  livestock 
from  consignments  for  speculation. ^^ 
However,  the  court  also  held  that  the 
failure  of  the  auction  operator  to  inform 
consignors  that  he  was  the  actual 
purchaser  of  the  livestock  was 
"inherently  unfair"  and  "it  may  be 
considered  an  'unfair'  or  'deceptive' 
practice  absent  a  more  specific  showing 
of  actual  harm."*** 

Similarly,  in  a  case  involving  an 
agreement  by  two  competitors  not  to 
compete  for  certain  cows  at  an  auction 
market,  the  Eight  Circuit  Court  of 
Appeals  held  that  "actual  injury"  need 
not  be  proven  because  the  "purpose  of 
the  Act  is  to  halt  unfair  trade  practices 
in  their  incipiency.  before  the  harm  is 
suffered.  "  »5  The  coiul  stated  that  "the 
Secretary  need  only  establish  the 
likelihood  that  an  arrangement  will 


"W.  at  853. 
'«W.  at863. 
"W.  at  862-63. 


"Id.. 

'■  Id  at  863. 

"Hearing  on  H.R.  14,  H.R.  232,  H.R.  5032,  and 
H.R.  5692  Before  the  House  Committee  on 
Agriculture,  67\h  Cong,  Isl  Sess..  ser.  D,  26  (1921). 


''Dan.els  v.  United  States.  242  F.2d  39.  42  I7th 
Cir.  1957),  cert  denied.  354  U.S  939,  reh'g  denied. 
355  U.S.  852  (1957).  Bowman  v.  USDA,  363  F  2d 
81,  185  (5th  Cir.  19661,  quoting  £>ame/s. 

•"See  Armour  &  Company  v  United  Stales.  402 
F.2d  712.  717  (7th  Cir.  19681,  which  describes  how 
several  previous  Seventh  Circuit  opinions 
mcorporated  this  concept,  including  Swift  *  Co  v. 
VValliCE,  105  F.?d  848  (7th  Cir.  19391;  Wilson  f-  Co. 
V  Benson.  286  F.2d  891  1 7th  Cir  1961h  Swift  &  Co. 
V.  United  States.  408  F  2d  849  (7lh  Cir  1962):  see 
also  Corona  Livestoa  \   USDA.  607  F  2d  811,815 
(9th  Cir.  19791. 

»'De  long  Packing  Co  v  USDA.  618  F.2d  1329. 
1336-37  (9th  Cir.  19801  (emphasis  added). 

»=  Bosma  v  i;SDA.  754  F.2d  804.  808  19th  Cir. 
1984J,  (emphasis  addedj 

"Id  at  808-809. 

»*Id 

"^Farrow  V  USDA,  760  F.2d  211.  215(BtbCir, 
1985). 
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result  in  competitive  injury  to  establish 
a  violation. 8^  The  court  agreed  with  the 
judicial  officer  that  "a  practice  which  is 
likely  to  reduce  competition  and  prices 
paid  to  farmers  for  cattle  can  be  found 
an  unfair  practice  under  the  Act."  *'  The 
court  concluded  that  "this  is  so  even  in 
the  absence  of  evidence  that  the 
participants  made  their  agreement  for 
the  purpose  of  reducing  prices  to 
farmers  or  that  it  has  that  result.""" 

These  cases  firmly  establish  that  the 
Secretary  may  take  action  to  prevent 
unlawful  packer  practices  m  their 
incipiency  if  he  finds  that  these 
practices  are  reasonably  likely  to 
produce  the  sort  of  injury  the  Act  is 
intended  to  prevent.  The  economic 
studies  discussed  above  provide  a 
sufficient  factual  basis  for  finding  that 
the  packers  current  use  of  forward 
contracts  and  packers'  feeding  of  their 
own  slaughter  supplies  in  today's 
concentrated  markets  are  likely  to  cause 
reductions  in  prices  paid  to  producers 
and  result  in  undue  preferences  for 
certain  producers  over  others. 

The  incipiency  theor>'  of  enforcement 
of  the  Packers  and  Stockyards  Act  can 
be  applied  in  the  rule-making  process  as 
well  as  in  an  administrative  complaint 
proceeding.  In  the  rulemaking  process 
the  Secretary  makes  the  necessary 
findings  with  regard  to  the  packer 
practices  in  general,  whereas  in  an 
administrative  complaint  proceeding 
the  necessary  finding  would  be  made  as 
to  a  particular  situation.  The  captive 
supply  procurement  practices  addressed 
by  the  proposed  rule  are  so  widespread 
that  restrictions  on  USDA's  resources 
will  not  permit  them  to  be  addressed 
effectively  through  individual 
administrative  complaints.  These 
practices  can  only  be  addressed 
effectively  through  issuance  of  a  rule. 

F.  The  Relevance  of  Competition  in  an 
Undue  Preference  Case 

The  Seventh  Circuit  Court  of  Appeals 
has  held  that  when  considering  whether 
a  packer  practice  provides  an  undue  and 
unreasonable  preference  or  is  unjustly 
discriminatory,  the  effect  on 
competition  as  between  the  party 
alleged  to  have  obtained  the  preferential 
treatment  and  the  party  alleged  to  have 
been  discriminated  against  is  of  primary 
importance.  Even  good  faith 
competition  between  packers  will  not 
prevent  a  finding  of  discrimination  or 
unreasonable  preference  if  the  parties 


preferred  or  discriminated  against  are 
not  other  packers."^ 

In  this  Seventh  Circuit  case.  Swift  had 
been  granting  longer  credit  terms  and 
better  discounts  to  the  institutional 
trade  (hotels,  restaurants,  clubs, 
steamship  lines,  and  public  institutions) 
than  it  offered  to  purveyors  (those 
businesses  which  buy  meat  products 
from  packers  and  then  resell  them  to  the 
institutional  trade).  The  Seventh  Circuit 
Court  of  Appeals  set  aside  USDA's 
ruling  that  the  discounts  and  terms  of 
credit  at  issue  were  in  violation  of 
Section  202  of  the  Packers  and 
Stockyards  Act.^f"  The  court  found  that 
USDA  had  not  properly  taken  into 
account  the  issue  of  competition  when 
making  its  decision.^'  Under  the  court's 
analysis,  the  purveyors  that  claimed 
they  were  being  discriminated  against 
were  competitors  of  the  packer,  not 
competitors  of  the  institutional  trade. 
Both  the  packers  and  the  purveyors  sold 
meat  to  the  institutional  trade.  The 
preferential  credit  terms  and  discounts, 
however,  were  given  to  the  institutional 
trade.  The  court  found  that  an  important 
aspect  of  "competition"  to  be  concerned 
about  in  an  unjustly  discriminatory  or 
unreasonable  preference  case  would  be 
that  between  the  party  preferred  and  the 
party  claiming  prejudice.  The  court 
stated: 

Normally  the  lack  of  competition  between 
the  parties  preferred  and  the  parties  claiming 
to  be  subjected  to  discrimination  would  be  a 
fact  of  substantial  significance  for  the 
determination  of  the  ex'stence  of  "any  undue 
and  unreasonable  preference  or 
advantage.  "'•- 

Because  the  pur/eyors  were  not 
competing  with  the  institutional  trade, 
the  court  found  no  discrimination 
between  competitors.  Thus,  it  found 
that  USDA  had  not  provided  an 
adequate  factual  basis  for  holding  the 
practices  to  be  violations  of  the  Act. 

When  considering  whether  the 
packers'  captive  supply  procurement 
methods  result  in  undue  and 
unreasonable  preferences  or  unjust 
discrimination,  their  effect  on  the 
competition  between  livestock 
producers  must  be  considered.  Because 
captive  supply  agreements  are  offered 
selectively  to  livestock  producers  and 
provide  preferential  access  to  slaughter 
plants  for  those  who  enter  into  them, 
they  injure  the  ability  to  compete  of 
those  producers  who  are  not  offered 
such  agreements  for  the  sale  of  their 
livestock.  The  proposed  rule  is  designed 
to  restrict  use  of  forward  contracts  and 


'Id 

•Id  n: 
Ud 


14. 


"See.  e.g..  Swift  &  Co.  v.  Wallace,  105  F  2d  848. 
at  855-657  (7th  Cir.  1939). 

■o/rf.  at857. 
»'  Id.  at  854-57. 
« Id.  at  857. 


packer  owned  and  fed  cattle  only  to  the 
extent  necess£u-y  to  prevent  unjust 
discrimination  or  undue  preferences 
between  competing  producers.  It  does 
so  by  requiring  forward  contracts  and 
producer  owned  and  fed  cattle  to  be 
traded  in  a  public  market. 

G.  Secretary  Has  the  Authority  to  Issue 
the  Proposed  Captive  Supply  Rules 

The  legislative  history  discussed 
above  demonstrates  that  a  primary 
purpose  of  the  Packers  and  Stockyards 
Act  was  to  ensure  that  producers 
received  full  value  for  their  livestock. 
The  Secretary  was  granted  the  authority 
to  regulate  packers  to  ensure  open, 
competitive  livestock  markets  and, 
thereby  prevent  arbitrary  depression  of 
prices  through  the  oligopsonistic 
powers  of  the  packers.  See  pp.  25-29. 
This  history  and  the  language  of  the  Act 
also  demonstrates  that  the  Secretary  has 
the  authority  to  issue  substantive  rules 
to  prevent  packers  from  taking  any 
actions  prohibited  by  Section  202  of  the 
Act.  See  pp.  23-25.  'The  courts  have 
held  that  Congress  intended  to  give  the 
Secretary  the  authority  to  regulate 
packers'  activities  so  as  to  stop  practices 
that  are  likely  to  cause  the  type  of  harm 
to  producers  that  the  Act  is  designed  to 
address  in  their  incipiency — before  the 
harm  is  suffered.  See  pp.  37-39  above. 

The  above  described  economic 
evidence  provides  a  substantial  factual 
basis  for  finding  that  the  current  use  of 
formula-priced  forward  contracts  and 
direct  packer  feeding  of  cattle  for 
slaughter  in  today's  highly  concentrated 
markets  is  likely  to  cause  the  type  of 
harm  to  producers  that  Congress 
intended  to  prohibit  under  Section  202 
of  the  Act. 

Section  202(e)  expressly  prohibits 
packers  from  engaging  in  "any  course  of 
business"  or  doing  "any  act"  with  "the 
effect  of  manipulating  or  controlling 
prices.  "^^  Numerous  economic  studies 
cited  above  indicate  that,  in  general, 
when  packer  concentration  levels 
increase  producers  prices  decrease.  See 
pp.  8-13  above.  Recent  studies  support 
a  finding  that  packers'  ohgopsonistic 
power  does  have  a  negative  impact  on 
producers'  prices,  costing  producers 
millions  of  dollars  a  year.  See  pp.  8-13 
above.  For  example,  one  important 
study  found,  through  statistical  analysis 
that,  between  1972  and  1986,  fed  cattle 
prices  were  significantly  below  their 
marginal  value  during  39  of  51  quarters. 
On  average  the  mark-down  was  1.31 
percent,  or  17  percent  of  the  marketing 
margin,  amounting  to  $1.54  per 
hundredweight  of  retail  meat.  The 
authors  estimate  that  this  was  worth 


«5  7  U.S.C.  S1921e) 
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about  $62  million  dollars  to  the  packers. 
See  p.  13  above.  While  these  studies  do 
not  identify  any  specific  practices  that 
cause  the  reduction  in  prices,  they  d  o 
demonstrate  that  oligopsonistic  packer 
buying  practices,  in  general,  have  the 
effect  of  manipulating  prices  paid  to 
producers.  These  studies  establish  a 
substantial  factual  basis  for  finding  a 
strong  likelihood  that  general  buying 
practices  of  oligopsonistic  packers  will 
result  in  producers  receiving  less  than 
the  full  value  of  their  livestock.  They 
provide  substantial  evidence  for  finding 
that  oligopsonistic  packers'  buying 
practices  should  be  restricted  under 
Section  202  of  the  Act. 

Economic  studies  have  also  attempted 
to  isolate  specific  livestock  procurement 
practices  to  determine  their  effect  on 
producer  prices.  One  study  found  that 
packers'  feeding  of  their  own  cattle  for 
slaughter  has  a  depressing  effects  on 
prices  other  producers  are  paid  for  their 
livestock.  See,  pp.  13-15  above.  Other 
studies  have  shown  that  packers'  use  of 
forward  contracts  also  has  depressing 
effect  on  prices  paid  to  producers  for 
their  livestock.  See  pp.  15-19  above. 
Concentration  in  the  Red  Meat  Packing 
Industry,  issued  by  the  Grain  Inspection 
and  the  Packers  and  Stockyards 
Administration  in  February,  1996, 
demonstrates  that  the  use  of  captive 
supply  procurement  methods  in  the 
cattle  industry  is  associated  with  a 
decUne  in  cash-market  price  for  cattle. 
It  shows  that  packers  increase  their 
captive  supply  inventories  when  cash- 
market  prices  increase,  and  as  they 
increase  captive  supply  deliveries  from 
these  inventories,  cash-market  prices 
decline.  See  p.  18  above.  These  studies 
provide  sufficient  evidentiary  support 
for  a  finding  that  packer  feeding  of  their 
own  slaughter  supplies  and  their  use  of 
forward  contracts  are  likely  to  have  the 
effect  of  manipulating  prices  paid  to 
producers  in  violation  of  Section  202(e) 
of  the  Act.  Such  practices  should,  thus, 
be  restricted  bv  regulation. 

Section  202fa)  of  the  Act  prohibits 
packers  from  engaging  in  any  "unjustly 
discriminatory"  practice  or  device.^* 
Section  202(b)  prohibits  packers  from 
giving  any  person  an  "undue  or 
unreasonable  preference  or  advantage" 
"in  any  respect  whatsoever. "^^ 

When  considering  whether  packers' 
feeding  of  their  ovra  slaughter  supplies 
and  use  of  forward  contracts  constitute 
undue  preferences  or  unjust 
discrimination  in  violation  of  Section 
202  (a)  and  (b)  of  the  Act,  the  effect  of 
these  practices  on  competition  between 
Uvestock  producers  must  be  considered. 


"7U.S.C.S  192(a). 
"  7  U.S.C.§  192(b). 


See  pp.  39-40  above.  Packer  feeding  of 
their  own  slaughter  supplies  and  use  of 
forward  contracts  are  very  likely  to 
injure  competition  between  livestock 
producers.  By  definition,  packers  that 
own  and  feed  cattle  for  their 
slaughtering  plants  provide  preferential 
treatment  for  their  stockholders  over 
other  livestock  producers.  Packer- 
owned  cattle  enjoy  preferential  access  to 
the  slaughtering  facility;  thus  the 
packer-owned  cattle  are  guaranteed  a 
market.  This  type  of  activity  does  injure 
competition  between,  the  packers  and 
their  shareholders  on  the  one  hand,  and 
other  livestock  producers  on  the  other. 
Similarly,  forward  contracts  which  are 
not  traded  publicly  but  offered  to 
certain  livestock  producers  selectively 
also  provide  preferential  access  to 
slaughter  plants  for  those  who  enter  into 
them.  Livestock  producers  who  are  not 
offered  the  forward  contracts  are  at  a 
significant  competitive  disadvantage. 
That  these  practices  may  make  the 
packers  more  competitive  with  each 
other  does  not  control  the  determination 
of  whether  they  violate  the  "undue  and 
unreasonable  preference"  or  "unjustly 
discriminatory"  language  of  the  Act. 
Packer  feeding  of  its  own  cattle  for 
slaughter  and  forward  contracts  as  they 
are  used  today  are  likely  to  result  in 
undue  preferences  and  unjust 
discrimination  in  violation  of  Sections 
202  (a)  and  (b)  of  the  Act.  Their  use 
should  thus  be  restricted  through 
regulation. 

This  discussion  demonstrates  that 
there  is  substantial  factual  and  legal 
basis  for  issuing  rules  under  Section  202 
of  the  Act  restricting  the  use  of  forward 
contracts  and  packer  feeding  of  its  own 
slaughter  supplies.  The  rules  proposed 
in  this  petition  offer  the  least  intrusive 
form  of  restriction  on  these  practices 
that  vdll  ensure  compliance  with  the 
purposes  of  the  Act.  These  proposed 
rules  do  not  prohibit  the  use  o^  forward 
contracts,  but  merely  require  that  the 
contracts  contain  a  firm-base  price  and 
be  traded  in  an  open  public  market.  The 
proposed  rules  also  do  not  prohibit 
packers  from  owming  and  feeding  cattle. 
The  proposed  rule  only  requires  that 
packer-owned  cattle  be  traded  in  a 
public  market. 

These  restrictions  are  designed  to 
protect  producers'  interests  by 
encouraging  open,  competitive  markets 
for  hvestock.  They  are  designed  to  take 
advantage  of  what  economic  studies 
suggest  encourage  competitive  markets 
for  livestock — that  more  bidders  for 
livestock  mean  higher  prices  to 
producers  and  that  electronic  or 
telemarkets  markets  also  increase  prices 
paid  for  livestock.  See  pp.  1&-20  above. 
They  are  designed  to  provide  equitable 


access  to  markets  for  all  livestock 
producers  preventing  unjust 
discrimination  between  livestock 
producers  by  packers. 

For  these  reasons  WORC  requests  that 
Secretary  Glickman  issue  the  rule  set 
out  above  at  pp.  2-4. 

Attorneys  for  Western  Organization  of 
Resource  Councils. 
Lynn  A.  Hayes, 

Attorney  at  Law.  Farmers '  Legal  Action 
Group.  Inc  .  130 J  Minnesota  Building,  46  East 
Fourth  Street.  Saint  Paul.  Minnesota  55101- 
1109.  (612}  223-5400. 1612)  223-5335  Ifaxl. 
(FR  Doc.  97-739  Filed  1-13-97;  8;45  am) 
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DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  96-NM-6&-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Alrtxjs 
Industrie  Model  A310  Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  [AD]  that  is  appUcable  to 
certain  Airbus  Model  A3 10  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect 
discrepancies  or  damage  of  the  steady 
bearing  assemblies  of  the  fiap 
transmission  system,  and  replacement 
of  any  discrepant  or  damaged  assembly 
with  a  new.  like  assembly  This 
proposal  also  would  require  eventual 
replacement  of  all  the  steady  bearing 
assemblies  with  new.  improved 
assemblies,  which  would  terminate  the 
repetitive  inspection  requirement.  This 
proposal  is  prompted  by  reports  of 
cracking  of  the  hardened  steel  inner 
race,  and  broken  or  missing  inner  races 
of  the  steady  bearing  assemblies.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such 
discrepancies  and  damage  of  the  shafts 
of  the  steady  bearing  assemblies,  which 
could  cause  the  shafts  to  fail:  failure  of 
the  steady  bearing  shafts  during  a 
subsequent  asymmetric  stop  could 
result  in  an  uncommanded  asymmetnc 
retraction  of  the  fiap,  and  subsequent 
reduced  controllabiUty  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  24,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-lVM- 
60-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206) 227-1503; fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closmg  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-60-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  p)erson  may  obtain  a  copv  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 


96-NM-60-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055^056. 

Discussion 

The  Direction  General  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A3 10  series  airplanes.  The  DGAC 
advises  that  it  has  received  reports 
indicating  that  some  steady  bearings  of 
the  flap  transmission  system  on  these 
airplanes  have  been  found  with  cracking 
of  the  hardened  steel  inner  race,  or  a 
broken  or  missing  inner  race.  The  DGAC 
also  advises  that  it  has  received  reports 
indicating  that  the  spherical  part  of  a 
steady  bearing  assembly  was  found  to  be 
detached  from  its  mounting  flange.  The 
cause  of  these  discrepancies  is  believed 
to  be  a  design  deficiency  in  the  bearing 
seal  that,  in  certain  circumstances,  may 
result  in  the  loss  of  grease  from  the 
bearings. 

Such  discrepancies  and  damage  of  the 
steady  bearing  assemblies  could  weaken 
the  shaft  and  lead  to  failure  of  the  shaft 
in  the  event  of  a  subsequent  asymmetric 
flap  drive  failure.  Failure  of  a  steady 
bearing  in  that  situation  could  result  in 
an  uncommanded  asymmetric  retraction 
of  the  flap,  and  subsequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A3 10-27-2067,  Revision  1.  dated 
lanuary  5.  1995,  which  describes 
procedures  for  repetitive  visual 
inspections  to  detect  damage  or 
discrepancies  of  the  steadv  bearing 
assemblies  of  the  flap  transmission 
system.  The  service  bulletin  also 
provides  instructions  for  replacement  of 
damaged  assemblies  with  new,  like 
assemblies.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
(CN)  95-073-178(6),  dated  April  26, 
1995.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Airbus  also  issued  Service  Bulletin 
A310-27-2074,  dated  November  18, 
1994,  which  describes  procedures  for 
replacement  of  the  steady  bearing 
assemblies  with  new,  improved 
assemblies.  The  improved  assembly  is 
equipped  with  integral  sealing  for  both 
the  ball  bearing  and  the  spherical 
bearing,  which  will  improve  the  service 
life  of  the  bearing  assemblies.  The 
service  bulletin  also  describes 
procedures  to  install  special  spherical 
spacers  for  steady  bearing  assembly 
positions  FIN  5486  and  FIN  5529  in 
order  to  keep  the  seal  lips  within  the 


flange.  (This  Airbus  service  bulletin 
references  Lucas  Liebherr  Service 
Bulletin  551A-27-M551-03.  Revision  1, 
dated  February  13,  1995,  as  an 
additional  source  of  service 
information.)  The  DGAC  has  approved 
the  technical  content  of  this  service 
bulletin. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFF 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  visual  inspections  to  detect 
any  discrepancy  or  damage  to  the  steady 
bearing  assemblies  of  the  flap 
transmission  system,  and  replacement 
of  any  damaged  or  discrepant  assembly 
with  a  new,  like  assembly.  The 
proposed  AD  also  would  require 
eventual  replacement  of  all  steady 
bearing  assembHes  with  the  new, 
improved  assemblies,  which  would 
terminate  the  repetitive  inspection 
requirement.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Differences  Between  the  Proposal  and 
the  Related  French  CN 

Operators  should  note  that,  this 
proposal  would  differ  from  the  parallel 
French  CN,  referenced  previously,  in 
that  this  proposed  rule  would  require 
the  accomplishment  of  a  terminating 
action  (replacement  of  the  steady 
bearing  assembhes  with  new,  like 
assemblies)  for  the  repetitive 
inspections.  The  French  CN  provides  for 
that  action  onlv  as  optional. 

Mandating  t&e  terminating  action  is 
based  on  the  FAA's  determination  that 
long  term  continued  operational  safety 
will  be  better  assured  by  design  changes 
to  remove  the  source  of  the  problem, 
rather  than  by  repetitive  inspections. 
Long  term  inspections  may  not  be 
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providing  the  degree  of  safety  assurance 
necessary  for  the  transport  airplane 
fleet.  This,  coupled  with  a  better 
understanding  of  the  human  factors 
associated  with  numerous  continual 
inspections,  has  led  the  FAA  to  consider 
placing  less  emphasis  on  inspections 
and  more  emphasis  on  design 
improvements.  The  proposed 
requirement  to  accomplish  the 
terminating  action  is  in  consonance 
with  these  considerations. 

Cost  Impact 

The  FAA  estimates  that  26  Airbus 
Model  A310  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  15  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $23,400,  or  $900  per 
airplane,  per  inspection  cycle. 

It  would  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $16,872  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  replacement  on  U.S. 
operators  is  estimated  to  be  $451,152,  or 
$17,352  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  goverrunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3^-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US  C.  106(g).  40113,  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  96-NM-60-AD 

Applicability:  Model  A310  series  airplanes. 
on  which  Airbus  Modification  10962  has  not 
been  installed;  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  rejjaired  In 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repwired  so  that  the  performance 
of  the  requirements  of  this  AD'is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp/ia;ice:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  flap  transmission 
shaft  due  to  damaged  steady  bearing 
assemblies,  which  could  cause  an 
uncommanded  asymmetric  retraction  of  the 
flap,  and  result  in  reduced  controllability  of 
the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  2,000  total 
landings  or  within  500  flight  hours  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Perform  a  visual  inspection  to  detect 
damage  or  any  discrepancy  of  the  steady 
bearing  assemblies  of  the  flap  transmission 
system,  in  accordance  with  Airbus  Service 
Bulletin  A310-27-2067,  Revision  1,  dated 
January  5,  1995. 

(1)  If  no  damage  or  discrep)ancy  is  detected: 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  2,000  landings,  until  the 
requirements  of  paragraph  lb)  of  this  AD  are 
accomplished. 


(2)  If  any  damage  or  discrppancv  is 
detected  and  the  groove  depth  of  the  shaft  is 
less  than  1  mm  (04  inch):  Prior  to  the 
accumulation  of  50  landings  after  detection 
of  this  discrepancy,  replace  the  steady 
bearing  assembly  with  a  new,  like  assembly 
in  accordance  with  Airbus  Service  Bulletin 
A310-27-2067.  Revision  1.  dated  )anuarv  5, 
1995. 

(3)  If  any  damage  or  discrepancy  is 
detected  and  the  groove  depth  on  the  shaft 
is  1  mm  or  more:  Prior  to  further  flight. 
replace  the  steady  bearing  assembly  with  a 
new.  like  assembly,  in  accordance  with 
Airbus  Service  Builetin  A310-27-206;. 
Revision  1,  dated  lanuary  5.  1995. 

(b)  Within  5  years  after  the  effective  date 
of  this  AD.  replace  all  steady  t)earing 
assemblies  of  the  flap  transmission  system 
with  new.  improved  assemblies,  in 
accordance  with  Airbus  A310-27-2074. 
dated  November  18,  1994.  Accomplishment 
of  the  replacement  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

Note  2:  Airbus  Service  Bulletin  A310-27- 
2074  references  Lucas  Liebherr  Service 
Bulletin  551.^-27-M551-03  as  an  additional 
source  of  service  information  for  replacement 
of  the  steady  bearing  assemblies  with  the 
new,  improved  assemblies. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  Ume  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Op>erators 
shall  submit  their  requests  through  an 
appropriate  FA^  Principal  Maintenance 
Insf)ector.  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113, 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
ob'  .ined  from  the  Standardization  Branch. 
ANM-113 

(d)  Special  flight  [jermifs  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
7.  1997 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  97-613  Filed  1-13-97;  8:45  am] 
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SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  cracking 
and  delamination  of  the  containers  in 
which  the  left  and  right  off-wing 
emergency  evacuation  slides  are  stored, 
and  repair,  if  necessary.  If  cracking  and 
delamination  in  excess  of  certain  limits 
are  found,  the  proposed  AD  also  would 
require  replacement  of  the  slide  with  a 
modified  slide;  and  replacement  of  the 
discrepant  container  with  a  serviceable 
container.  Replacement  of  the  slide  with 
a  modified  slide  would  terminate  the 
requirement  for  repetitive  inspections. 
This  proposal  is  prompted  by  a  report 
indicating  that  a  slide  deployed  during 
flight,  which  resulted  in  the  loss  of  the 
slide  and  the  container  door.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  loss  of  the 
escape  slides  during  flight,  which  could 
make  the  emergency  exits  located  over 
each  wing  unusable  and  result  in 
damage  to  the  fuselage. 
DATES:  Comments  must  be  received  by 
February  24,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Admiiiistration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
92-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-^056.  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  tlse  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-92-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  tJie  commenter. 

Availability  of  NPRNts 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-92-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  la  Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320  series  airplanes.  The  DGAC 
advises  that  it  has  received  a  report 
indicating  that  the  left  off-wing 
emergency  evacuation  slide  on  one 
airplane  inadvertently  deployed  during 
flight.  A  subsequent  inspection  revealed 
that  both  the  left  off-wing  slide  and  the 
door  to  the  container  in  which  the  slide 
was  stored  were  missing.  Based  on  the 
findings  of  the  inspection,  it  was 
concluded  that  the  loss  of  the  slide  and 
the  container  door  were  the  result  of  the 
packed  slide  pressing  against  (and 
thereby  exerting  excessive  internal 
pressure  on)  the  container.  This  contact 
and  resultant  excessive  pressure  also 
contributed  to  delamination  of  the 
container  door 

A  slide  is  mounted  on  each  side  of  the 
airplane  in  the  wing-to-body  fairing. 
Should  the  slide  begin  to  deploy  during 
flight,  air  moving  over  the  wing  can 
separate  the  slide  from  the  airplane. 
This  loss  of  the  slide  during  flight  could 
make  the  two  emergency  exits  located 
over  each  wing  unusable  and  result  in 
damage  to  the  fuselage. 


Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-25-1161.  dated  June  21,  1995, 
which  describes  procedures  for 
conducting  repetitive  detailed  visual 
inspections  to  detect  cracking  and 
delamination  of  the  left  and  right  slide 
containers  and  container  doors,  and 
repair,  if  necessary.  When  cracking  and 
delamination  of  the  container  or 
container  door  exceed  certain  limits, 
this  service  bulletin  also  describes 
procedures  for  replacing  a  discrepant 
container  with  a  serviceable  container; 
and  for  replacing  the  slide  with  a 
modified  shde.  Accomplishment  of  the 
slide  replacement  would  eliminate  the 
need  for  repetitive  inspections  of  that 
container  and  door. 

Airbus  also  has  issued  Service 
Bulletin  A320-25-1156,  dated  June  21, 
1995,  which  describes  procedures  for 
the  replacement  of  the  slide  with  a 
modified  shde.  When  the  modified  slide 
is  packed  into  its  container,  there  is  a  5 
mm  clearance  between  the  slide  and  the 
container  door.  This  modification  is 
intended  to  keep  the  packed  slide  from 
pressing  against  the  container  door,  thus 
alleviating  pressure  on  the  door;  the 
modification  also  would  eliminate  a 
cause  of  delamination  of  the  container 
door. 

The  DGAC  classified  the  Airbus 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
(C/N)  95-186-071(8)  Rl,  dated  February 
14,  1996,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

Note:  The  Airbus  service  bulletins 
reference  the  following  service  documents  as 
additional  sources  of  procedural  service 
information: 

— Airbus  All  Operator  Telex  25-09,  dated 

January  2.  1995; 
— Airbus  All  Operator  Telex  25-09.  Revision 

1,  dated  January  2.  1995; 
— Air  Cruisers  Service  Bulletin  004-25-37; 

and 
— Air  Cruisers  Service  Bulletin  004-25-38. 
(Air  Cruisers  is  the  manufacturer  of  the  slide 
system.) 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
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action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  detailed  visual  inspections  to 
detect  cracking  and  delamination  of  the 
container  and  container  door  for  the  left 
and  right  escape  slides,  and  repair,  if 
necessary.  If  damage  to  the  container 
door  exceeds  certain  limits,  the 
proposed  AD  would  require 
replacement  of  the  escape  slide  with  a 
modified  slide,  and  replacement  of  the 
discrepant  container  with  a  serviceable 
container.  Accomplishment  of  the  slide 
replacement  would  constitute 
terminating  action  for  the  repetitive 
inspections  of  the  container  and 
container  door.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  Airbus  service 
bulletins  described  previously. 

Cost  Impact 

The  FAA  estimates  that  115  Airbus 
Model  320  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figiu^s,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $34,500,  or  $300  per 
airplane,  per  inspection. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  bv 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  96-NM-92-AD. 

Applicability:  Model  A320  series  airplanes 
listed  in  Airbus  Service  Bulletin  A320-25- 
1156,  dated  )une  21,  1995;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  refjaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modificaticn,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spiecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  the  off-wing 
emergency  evacuation  slides  ("escap)e 
slides")  during  flight,  which  could  make  the 
two  emergency  exits  located  over  each  wing 
unusable  and  result  in  damage  to  the 
airplane,  accomplish  the  following. 

(a)  Within  500  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a 
detailed  visual  insp>ection  to  detect  cracking 
and  delamination  of  each  off-wing  container, 
including  the  container  door,  in  which  an 


escape  slide  is  stored,  in  accordance  with 
Airbus  Service  Bulletin  A320-25-1161, 
dated  June  21.  1995. 

Note  2:  .Accomplishment  of  inspections 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  Airbus  All  Operator  Telex 
25-09,  dated  January  2,  1995.  or  Revision  1. 
dated  Januan,  2,  1995;  or  Air  Cruisers  Service 
Bulletin  004-25-38;  is  considered  acceptable 
for  compliance  with  this  pwragraph. 

(1)  If  no  crack  or  delamination  is  found, 
repeat  the  detailed  visual  inspection  required 
by  paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  18  months  or  4.000 
landings,  whichever  occurs  earlier 

(2)  If  any  crack  or  delamination  is  found 
which  does  not  exceed  the  limits  specified  in 
the  sen'ice  bulletin,  prior  to  further  flight, 
repair  the  crack  or  delamination  in 
accordance  with  this  service  bulletin. 

(3)  If  any  crark  or  delamination  is  found 
which  exceeds  the  limits  sp)ecified  in  the, 
prior  to  further  flight,  replace  the  discrepant 
container  with  a  serviceable  container  in 
accordance  with  Airbus  Service  Bulletin 
A320-25-1161.  dated  lune  21,  1995:  and 
replace  the  escape  slide  with  a  slide  modified 
in  accordance  with  Airbus  SerN-ice  Bulletin 
A320-25-1 156,  dated  )une  21,  1995 
Replacement  of  the  slide  constitutes 
terminating  action  for  the  repetitive 
insfwctions  of  that  container  required  by 
piaragraph  (a)(li  of  this  AD. 

Note  3:  Accomplishment  of  the  slide 
modification  prior  to  the  effective  date  of  this 
AD  in  accordance  with  Airbus  All  Operator 
Telex  25-09,  dated  January  2,  1995,  or 
Revision  1,  dated  )anuary  2,  1995;  or  Air 
Cruisers  Service  Bulletin  004-25-37,  is 
considered  acceptable  for  compliance  with 
this  paragraph. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113   F.\.A. 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  F.AA  Principal  Maintenance 
Insfjector.  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  mav  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  -Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requu^ment.s  of  this  .AD 
can  be  accomplished 

Issued  in  Renton,  Washington,  on  January 
7.  1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  9"-812  Filed  1-1.3-97;  8:45  am] 
BnjJNO  CODE  4»1»-1S-U 
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[Docket  No.  94-SW-26-A0] 

Alrworttiiness  Directives;  Bell 
Helicopter  Textron,  inc.  Model  21 4B, 
2148-1,  and  214ST  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTJON:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthmess 
directive  (AD),  applicable  to  Bell 
Helicopter  Textron,  Inc.^BHTl)  Model 
2148.  214B-1,  and  214ST  helicopters, 
that  currently  establishes  a  mandatory 
retirement  life  of  60,000  high-power 
events  for  the  main  transmission  upper 
planetary  carrier  (carrier).  This  action 
would  require  changing  the  method  of 
calculating  retirement  life  for  the  carrier 
from  high-power  events  to  a  maximum 
accumulated  Retirement  Index  Number 
(RIN)  of  120,000,  This  proposal  is 
prompted  by  fatigue  analyses  and  tests 
that  show  certain  carriers  fail  sooner 
than  originally  anticipated  because  of 
the  unanticipated  high  number  of  lifts 
or  takeoffs  (torque  events)  performed 
with  those  carriers  in  addition  to  the 
time-in-service  (TIS)  accrued  under 
other  operating  conditions.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  failure  of  the 
carrier,  which  could  result  in  failure  of 
the  main  transmission  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Coimnents  must  be  received  bv 
March  17.  1997. 

A00RESSE9:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel.  Attention. 
Rules  Docket  No.  94-SW-26-AD,  2601 
Meacham  Blvd..  Room  663.  Fort  Worth, 
Texas  76137,  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bell  Hehcopter  Textron,  Inc..  P  O.  Box 
482.  Fort  Worth,  Texas  76101 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Uday  Garadi,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate.  Rotorcraft 
Certification  Office,  Fort  Worth.  Texas 
76193-0170.  telephone  (817)  222-5157. 
fax  (817) 222-5959 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-SW-26-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-SW-26-AD.  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth,  Texas  76137. 

Discussion 

On  June  6.  1994,  the  FAA  issued  AD 
94-02-05.  Amendment  39-8803.  (59  FR 
32325,  June  23.  1994).  to  require 
changing  the  method  of  calculating  the 
retirement  life  for  the  carrier,  part 
number  (P/N)  214-040-077-007  and 
-101,  from  flight  hours  to  high-power 
events  calculated  using  the  number  of 
takeoffs  and  external  load  lifts, 
removing  the  ?.500  hours  TIS  magnetic 
particle  inspection  for  the  carrier,  and 
making  the  requirements  appUcable  to 
the  Model  214ST  as  well  as  the  Model 
214B  and  214B-1  heficopters.  That 
action  was  prompted  by  fatigue  analyses 
and  tests  that  show  certain  carriers  fail 
sooner  than  originally  anticipated 
because  of  the  unanticipated  high 
number  of  lifts  and  takeoffs  (torque 
events)  performed  with  those  carriers  in 
addition  to  the  TIS  accrued  under  other 
operating  conditions.  The  requirements 
of  that  AD  are  intended  to  prevent 
fatigue  failure  of  the  carrier,  which 
could  result  in  failure  of  the  main 
transmission  and  subsequent  loss  of 
control  of  the  helicopter. 


Since  the  issuance  of  that  AD.  BHTI 
has  issued  BHTI  Information  Letter 
GEN-94-54,  dated  April  15.  1994, 
Subject:  Retirement  Index  Number  (RIN) 
For  Cycle  Lifed  Components,  which 
introduces  a  different  method  of 
accounting  for  fatigue  damage  on 
components  that  have  shortened  service 
lives  as  a  result  of  frequent  torque 
events.  Additionally,  BHTI  has  issued 
BHTI  Alert  Service  Bulletin  (ASB)  214- 
94-52,  which  is  applicable  to  Model 
214B  helicopters,  and  ASB  214ST-94- 
66,  which  is  applicable  to  Model  214ST 
helicopters,  botli  of  which  are  dated 
November  7.  1994,  and  describe 
procedures  for  converting  flight  hours 
and  total  number  of  torque  events  into 
a  RIN  for  the  carrier,  P/N214-040-077- 
007  and  -101.  Although  ASB  214-94-52 
does  not  state  that  it  applies  to  Model 
214B-1  helicopters,  this  was  an 
oversight  by  the  manufacturer.  That 
ASB  was  intended  to  apply  to  both 
Model  214B  and  214B-1  helicopters. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  214B, 
214B-1,  and  214ST  helicopters  of  the 
same  type  design,  the  proposed  AD 
would  supersede  AD  94-02-05  to 
require  creation  of  a  component  history 
card  using  the  RIN  system  and  a  system 
for  tracking  increases  to  the 
accumulated  RIN,  and  estabfish  a 
raeiximum  accumulated  RIN  for  the 
carrier  of  120,000  at  which  it  must  be 
retired. 

The  FAA  estimates  that  1 1  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  (1)  48  work  hours  per 
helicopter  to  replace  the  affected  part 
due  to  the  new  method  of  determining 
the  retirement  life  required  by  this  AD; 
(2)  2  work  hours  per  helicopter  to  create 
the  component  history  card  or 
equivalent  record  (record);  and  (3)  10 
work  hours  per  helicopter  to  maintain 
the  record  each  year,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu'. 
Required  parts  would  cost 
approximately  $29,516  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $61,813  for 
the  first  year  and  $60,713  for  each 
subsequent  year.  These  costs  assume 
replacement  oLthe  spider  in  one-sixth  of 
the  fleet  each  year,  creation  and 
maintenance  of  the  records  for  all  the 
fleet  the  first  year,  and  creation  of  one- 
sixth  of  the  fleet's  records  and 
maintenance  of  the  records  for  all  the 
fleet  each  subsequent  year. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8803  (59  FR 
32325,  June  23,  1994),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bell  Helicopter  Textron.  Inc.  (BHTT):  Docket 
No.  94-SW-26-AD.  Supersedes  AD  94- 
02-05,  Amendment  39-8803. 

Applicability:  Model  214B,  214B-1.  and 
214ST  helicopters  with  main  transmission 
upper  planetary  carrier  (carrier),  part  number 
(P/N)  214-040-077-007  or -101,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 


from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  25  hours 
time-in-service  (TIS)  after  the  effective  date 
of  this  AD,  unless  accomplished  previously. 

To  prevent  fatigue  failure  of  the  carrier, 
which  could  result  in  failure  of  the  main 
transmission  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Create  a  component  history  card  or 
equivalent  record  for  the  upper  planetar\' 
carrier  (carrier).  P/N  214-040-077-007  or 
-101. 

(b)  Determine  and  record  the  accumulated 
Retirement  Index  Number  (RIN)  to  date  on 
the  carrier  as  follows  (if  the  multiplication 
results  in  a  fraction,  round  the  results  up  to 
the  next  whole  number): 

(1)  For  Model  214B  or  B-1  helicopters: 
(i)  Multiply  the  high-power  event  total  to 

date  by  2,  or 
(ii)  If  the  actual  operating  hours  are  known. 

and: 

(A)  If  the  type  of  operation  is  internal  load 
lift  operations  only,  multiply  each  operating 
hour  by  7; 

(B)  If  the  typ)e  of  operation  involves  any 
external  load  lift  operations  and  the  number 
of  external  load  lift  operations  is  known,  use 
the  table  below  and  multiply  the  appropriate 
factor  for  the  average  number  of  external  load 
lift  operations  by  the  number  of  actual 
operating  hours: 


Average  numtjer  of  external  load 
lift  operations  per  hour 


0-2.00  

2.01-5.00  .... 
5.01-16.00  .. 
16.01-27.00 
Above  27.00 


Factor  ■ 


7 

7 

14 

21 

28 


•  RIN  =  Factor  x  Actual  Operating  Hours. 

(C)  If  the  type  of  opjeration  involves  any 
external  load  lift  operations  and  the  number 
of  external  load  lift  operations  is  unknown, 
multiply  each  actual  operating  hour  by  21:  or 

(D)  If  the  type  of  operation  is  unknown, 
multiply  each  actual  operating  hour  by  21. 

(iii)  If  the  actual  operating  hours  are 
unknown,  assume  900  opwrating  hours  per 
calendar  year.  Prorate  the  assumed  ofjerating 
hours  for  partial  years. 

(A)  If  the  type  of  operation  is  internal  only, 
multiply  the  assumed  operating  hours  by  7. 

(B)  If  the  typw  of  op»eration  involves  any 
external  load  lift  operations  and  the  number 
of  external  load  lift  op>erations  is  known,  use 
the  table  in  paragraph  (ii)(B)  above  and 
multiply  the  appropriate  factor  for  the 
average  number  of  external  load  lift 
operations  by  the  number  of  assumed 
operating  hours; 

(C)  If  the  type  of  operation  involves  any 
external  load  lift  operations  and  the  number 
of  external  load  lift  operations  is  unknown, 
multiply  each  assumed  operating  hour  by  21. 


(D)  If  the  type  of  operation  is  unknown, 
multiply  each  assumed  operating  hour  by  21 

(2)  For  Model  214ST  helicopters: 

(i)  Multiply  the  high-power  event  total  to- 
date  by  2 ,  or 

(ii)  Multiply  the  factored  flight  hour  total 
to-dateby  12. 

Note  2:  BHTI  Alert  Service  BuUelm  (ASB) 
214-94-52.  which  is  applicable  to  Model 
214B  helicopters,  and  ASB  214ST-94-66. 
which  is  applicable  to  Model  214ST 
helicopters,  both  of  which  are  dated 
November  7,  1994.  pertain  to  this  subject 

(c)  After  compliance  with  paragraphs  (a) 
and  (b)  of  this  AD,  and  during  each  operation 
thereafter,  maintain  a  count  of  each  lift  or 
takeoff  pwrformed  and  at  the  end  of  each 
day's  operations,  increase  the  accumulated 
RIN  on  the  component  history  card  or 
equivalent  record  as  follows 

(1)  For  Model  214B  and  214B-1 
helicopters. 

(i)  Increase  the  RIN  by  1  for  each  takeoff. 

(ii)  Increase  the  RIN  by  1  for  each  external 
load  lift  operation;  or,  increase  the  RIN  by  2 
for  each  external  load  lift  operation  in  which 
the  load  is  picked  up  at  a  higher  elevation 
and  released  at  a  lower  elevation,  and  the 
difference  in  the  elevation  between  the  pick 
up  point  and  the  release  point  is  200  feet  or 
greater. 

(2)  For  Model  214ST  helicopters, 

(i)  Increase  the  RIN  by  2  for  each  takeoff 
(ii)  Increase  the  RIN  by  2  for  each  external 
load  lift  operation;  or.  increase  the  RI.N  by  4 
for  each  external  load  lift  in  which  the  load 
is  picked  up  at  a  higher  elevation  and 
released  at  a  lower  elevation  and  the 
difference  in  elevation  tietween  the  pick  up 
point  and  the  release  pwint  is  200  feet  or 
greater. 

(d)  Remove  the  carrier.  P/N's  214-040- 
077-007  or  -101.  from  service  on  or  before 
attaining  an  accumulated  RIN  of  liO.OOO 
The  carrier  is  no  longer  retired  based  upon 
flight  hours  This  .\D  revises  the 
Airworthiness  Limitations  section  of  the 
maintenance  manual  by  establishing  a  new 
retirement  life  for  the  carrier  of  120.000  RIN. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcraft 
Certification  Office.  F.\A.  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office 

Note  3:  Information  concerning  the 
existence  of  approved  aite''native  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Rotorcraft  Certification 
Office 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 
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Issued  in  Fort  Worth,  Texas,  on  January  7, 
1997 

Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Sen-ice 
[FR  Doc.  97-879  Filed  1-13-97;  8:45  am] 
BILLING  COOe  4910-13-U 


14CFRPan39 

[Docket  No.  96-NM-1S5-AD] 

RIN  212U-AA64 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  repetitive  inspections  of  certain 
flanges  and  finger  strips  at  rib  5.0  of  the 
vertical  stabilizer  to  detect  fatigue 
cracking,  and  repairs,  if  necessary.  It 
also  would  require  modifications  that 
would  strengthen  the  torsion  box  at  rib 
5.0  and  prevent  fatigue  cracking;  one  of 
these  modifications  would  be 
terminating  action  for  the  repetitive 
inspections.  This  proposal  is  prompted 
by  reports  indicating  that,  during  full- 
scale  fatigue  testing,  cracking  has  been 
found  on  the  vertical  stabilizer  of  the 
test  article.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect  and 
prevent  fatigue  cracking  in  the  subject 
area,  which,  if  not  corrected,  could 
reduce  the  structural  integrity  of  the 
vertical  stabilizer 

DATES:  Comments  must  be  received  by 
February  24,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
185-AD,  1601  Lind  Avenue.  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Services  B.V  ,  Technical  Support 
Department,  P.O.  Box  75047.  1117  ZN 
Schiphol  Airport,  The  Netherlands.  This 
information  may  be  exammed  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  S\V..  Renton, 
Washington. 


FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-185-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  .Attention:  Rules  Docket  No. 
96-NM-185-'\D,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  has  notified  the  FAA 
that  an  unsafe  condition  mav  exist  on 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that  it 
has  received  reports  indicating  that 
cracks  have  been  found  on  the  vertical 
stabilizer  during  the  manufacturer's  full- 
scale  fatigue  tests  on  the  Fokker  Model 
F28  Mark  0100  test  article.  These  fatigue 
cracks  were  detected  at  the  bolt  holes  of 
the  right-hand  flange  of  the  torsion  box, 


and  in  the  finger  strip  on  the  left-hand 
flange  at  rib  5.0  of  the  vertical  stabilizer. 

The  RLD  also  advises  that  it  has 
received  reports  indicating  that 
subsequent  full-scale  fatigue  tests  have 
detected  additional  cracks  in  rib  5.0  of 
the  vertical  stabilizer  after  a  stiffener 
had  been  added  to  the  torsion  box  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-55-018.  Although  this 
modification  was  performed  to 
strengthen  this  area  against  fatigue 
cracking,  investigation  has  shown  that 
the  stiffener  produces  a  too-rapid 
change  in  the  structural  strength  of  the 
torsion  box,  which  may  lead  to  fatigue 
cracking  in  an  adjacent  area. 

Fatigue  cracking  in  the  subject  area,  if 
not  prevented,  could  reduce  structural 
integrity  of  the  vertical  stabilizer. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
SBFlOO-55-019,  Revision  1,  dated  May 
19,  1993,  which  describes  procedures 
for  conducting  repetitive  eddy  current 
inspections  of  the  flanges  and  finger 
strips  at  rib  5.0  of  the  vertical  stabilizers 
to  detect  fatigue  cracking,  and  repair,  if 
necessary. 

Fokker  also  has  issued  Service 
Bulletin  SBFlOO-55-018,  Revision  1, 
dated'December  27,  1993,  which 
describes  procedures  for  modifying  the 
torsion  box  at  rib  5.0  of  the  vertical 
stabilizer  by  installing  stiffening  to  the 
rib  web  and  flanges  for  added  strength. 
This  service  bulletin  also  describes 
procedures  for  a  pre-modification  eddy 
current  inspection  of  the  vertical 
stabilizer  to  detect  cracking,  and  repair, 
if  necessary,  in  accordance  with  Fokker 
Service  Bulletin  SBFlOO-55-019. 
Accomplishment  of  this  modification 
eliminates  the  need  for  repetitive 
inspections  to  detect  fatigue  cracking. 

Additionally,  Fokker  has  issued 
Service  Bulletin  SBFl 00-55-023,  dated 
January  3,  1995,  which  describes 
procedures  for  another  modification  to 
strengthen  rib  5.0  of  the  vertical 
stabilizer.  This  modification,  which 
entails  the  cold  expansion  of  holes  in 
the  torsion  box  at  rib  5.0,  is  intended  to 
prevent  additional  fatigue  cracking  that 
could  be  caused  by  the  earlier 
installation  of  the  torsion  box  stiffener. 

The  RLD  classified  these  service 
bulletins  as  mandatory  and  issued 
Netherlands  airworthiness  directives 
(BLA)  93-069  (A),  dated  June  1,  1993, 
and  BLA  1995-017  (A),  dated  February 
28,  1995,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 
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FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  eddy  current  inspections  to 
detect  fatigue  cracking  of  the  left-hand 
and  right-hand  flanges  and  finger  strips 
at  rib  5.0  of  the  vertical  stabilizer,  and 
repair,  if  necessary. 

The  proposed  AD  also  would  require 
modification  of  rib  5.0  by  the 
installation  of  a  stiffener  to  the  torsion 
box;  this  modification  would  be 
preceded  by  an  eddy  current  inspection 
to  detect  fatigue  cracking,  and  repair,  if 
necessary.  Accomplishment  of  this 
modification  would  terminate  the 
requirement  for  repetitive  eddy  current 
inspections. 

In  addition,  the  proposed  AD  would 
require  another  modification  of  rib  5.0 
by  cold-expanding  certain  bolt  holes  on 
the  torsion  box. 

These  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
applicable  service  bulletins  described 
previously. 

Dififerences  Between  the  Proposed  Rule 
and  the  Service  Bulletins 

If  any  cracking  is  detected  during  an 
eddy  current  inspection  of  the  left-hand 
and  right-hand  flanges  and  finger  strips 
at  rib  5.0  of  the  vertical  stabilizer,  the 
proposed  rule  would  require  that  the 
Manager,  Standardization  Branch, 
ANM-113,  FAA,  Transport  Airplane 
Directorate  approve  the  method  of 
repair.  The  applicable  Fokker  service 
bulletins  do  not  provide  instructions  for 
repair,  but  recommend  that  Fokker  be 
contacted  prior  to  repairing  fatigue 
cracks  at  rib  5.0. 

Other  Related  Rulemaking  Actions 

The  FAA  has  issued  AD  91-18-15, 
amendment  39-8018  (56  FR  43548, 


September  3,  1991),  which  requires 
reinforcement  of  the  left-hand  and  right- 
hand  flanges  of  rib  5.0  of  the  vertical 
stabilizer  by  the  installation  of 
reinforcing  finger  clips,  in  accordance 
with  Fokker  Service  Bulletin  FlOO-55- 
014,  dated  November  29,  1990.  That  AD 
was  prompted  by  reports  of  cracking  in 
the  flange  of  the  torsion  box  at  the 
junction  of  rib  5.0  and  intermediate  spar 
I;  it  is  appUcable  to  Fokker  Model  F28 
Mark  0100  series  airplanes  having  serial 
numbers  11244  through  11335. 

The  reinforcement  required  by  AD 
91-18-15  is  to  be  installed  prior  to  the 
accumulation  of  6,000  total  landings  on 
the  airplane,  or  within  100  days  after 
October  8.  1991  (the  effective  date  of 
that  AD),  whichever  is  later.  Under  the 
proposed  AD,  however,  this 
modification  would  not  have  to  be 
installed  if  the  addition  of  steel 
reinforcement  to  the  torsion  box  [as 
specified  in  proposed  paragraph  fb)(2)l 
is  accomplished  before  an  airplane  has 
accumulated  6,000  total  landings, 

Cost  Impact 

The  FAA  estimates  that  122  Fokker 
Model  F28  Mark  0100  series  airplanes  of 
U.S.  registr\  vvould  be  affected  by  this 
proposed  AD. 

Approximately  11  airplanes  would  be 
required  to  conduct  repetitive 
inspections  of  the  left-hand  and  right- 
hand  flanges  and  finger  strips  at  rib  5.0 
of  the  vertical  stabilizer.  It  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish  each  proposed 
inspection.  The  average  labor  rate  is  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  proposed 
inspection  requirement  on  U.S. 
operators  of  these  airplanes  is  estimated 
to  be  $46,200,  or  $600  per  airplane,  per 
inspection. 

Approximately  11  airplanes  also 
would  be  required  to  accompUsh  the 
proposed  installation  of  steel 
reinforcement  in  the  torsion  box  at  rib 
5.0  of  the  vertical  stabilizer.  It  would 
take  approximately  170  work  hours  per 
airplane  to  accomplish  this  modification 
(including  a  pre-modification 
inspection).  The  average  labor  rate  is 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $27,000. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  action  on  U.S. 
operators  of  these  airplanes  is  estimated 
to  be  $2,864,400,  or  $37,200  per 
airplane. 

Approximately  122  airplanes  would 
be  required  to  accomplish  the  proposed 
cold  expansion  of  holes  in  the  torsion 
box  at  rib  5.0  of  the  vertical  stabihzer. 
It  would  take  approximately  17  work 
hours  per  airplane  to  accompUsh  this 
modification,  or  approximately  8  work 


hours  per  airplane  if  this  proposed 
action  is  done  at  the  same  time  as  the 
proposed  installation  of  steel 
reinforcement.  The  average  labor  rate  is 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $206.  Based 
on  these  figures,  the  cost  impact  of  this 
proposed  action  on  U.S.  operators  of 
these  airplanes  is  estimated  to  be 
between  $83,692  and  $149,572,  or 
between  $686  and  $1,226  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomphshed  anv  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator.'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruar\'26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker:  Docket  9&-NM-185-AD. 

Applicability  Model  F28  Mark  OlOO  series 
airplanes  having  the  serial  numbers  sjjecified 
in  Table  1  of  this  .^D;  certificated  in  any 
category. 

Table  1  .—Serial  Numbers  of 
Airplanes  Subject  to  This  AD 

1 1244  through  1 1460,  lrx;lusive 

11463  through  11469,  inclusive 

11471 

11474  through  11483,  inclusive 

1 1 489  through>  1 1 49 1 ,  inclusive 

1 1497  through  1 1499,  inclusive 

11501 

11502 

11504 

11506 

11507 

11512  through  11515,  inclusive 

11517 

11520 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  un.safe  condition  addressed  bv 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance-  Required  as  indicated,  unless 
accomplished  previously 

To  detect  and  prevent  fatigue  cracking  in 
the  vertical  stabilizer,  which  con.sequently 
could  reduce  its  structural  integrity, 
accomplish  the  following: 

(a)  For  airplanes  having  serial  numbers 
11244  through  11419.  inclusive,  and  11421: 
Except  as  provided  by  paragraph  (c)  of  this 
AD.  prior  to  the  accumulation  of  8.500  total 
landings  or  within  30  days  after  the  effective 
date  of  this  AD.  whichever  occurs  later, 
perform  an  eddy  current  inspection  to  detect 
fatigue  cracking  in  the  left-hand  and  right- 
hand  flanges  and  finger  strips  at  rib  5.0  of  the 
vertical  stabilizer,  in  accordance  with  Fokker 
Service  Bulletin  SBFlOO-55-019.  Revision  1. 
dated  May  19.  1993 

(1)  If  no  cracking  is  detected,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  2,000  landings  until  the  requirements 
of  paragraph  (b)  of  this  AD  are  accomplished 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  F.AA. 
Transport  Airplane  Directorate. 

(b)  For  airplanes  with  serial  numbers 
11244  through  11419,  inclusive,  and  11421, 


accomplish  the  requirements  of  both 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD: 

(1)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  prior  to  the  accumulation  of  13,500 
total  landings,  or  within  6  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  an  eddy  current  inspection  to 
detect  fatigue  cracking  in  the  left-hand  and 
right-hand  flanges  and  finger  strips  at  rib  5.0 
of  the  vertical  stabilizer,  in  accordance  with 
Part  1  of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  SBFlOO-55-018. 
Revision  1.  dated  December  27,  1993. 

(i)  If  no  cracking  is  detected,  prior  to 
further  flight,  accomplish  the  requirements  of 
paragraph  (b)(2)  of  this  AD. 

(ii)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch.  ANM-n3,  and 
accomplish  the  requirements  of  paragraph 
(b)(2)  of  this  AD. 

(2)  After  accomplishing  the  requirements 
of  paragraph  (b)(1)  of  this  AD.  modify  rib  5.0 
of  the  vertical  stabilizer  by  installing  new 
stiffening,  in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-55-018.  Revision  1, 
dated  December  27,  1993,  Accomplishment 
of  this  modification  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD. 

(c)  The  following  exceptions  apply  with 
regard  to  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  AD: 

(1)  Accomplishment  of  the  inspection 
specified  in  paragraph  (a)  and  (b)(1)  of  this 
AD  is  not  required  if  the  modification 
sjjecified  in  paragraph  (b)(2)  is  accomplished 
prior  to  the  accumulation  of  7,300  total 
landings  on  the  airplane. 

(2)  Compliance  with  AD  91-18-15. 
amendment  39-8018.  is  not  required  if  the 
requirements  of  paragraph  (b)(2)  of  this  AD 
are  accomplished  prior  to  the  accumulation 
of  6.000  total  landings  on  thp  airplane. 

(d)  For  all  airplanes:  At  the  applicable 
times  specified  in  paragraph    ^l(l)  or  (d)(2). 
modify  the  Hi-lok  bolt  holes      rib  5.0  of  the 
vertical  stabilizer  by  cold  ex      :sion.  in 
accordance  with  Fokker  Ser^  .e  Bulletin 
SBFlOO-55-023,  dated  January  3,  1995, 

(1)  For  airplanes  that  have  been  modified 
in  accordance  with  the  requirements  of 
paragraph  (b)  of  this  AD  prior  to  the  effective 
date  of  this  AD:  .Modify  prior  to  the 
accumulation  of  either  10.000  landings  after 
in-service  modification,  or  10.000  landings 
after  delivery  with  factory  modification,  as 
applicable;  or  within  30  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
later 

(2)  For  all  other  airplanes:  Modify 
concurrent  with  accomplishing  the 
requirements  of  paragraph  (b)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FA.A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager  Standardization 
Branch.  A.NfM-1 13. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  miy  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
8.  1997. 
Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  97-883  Filed  1-13-97;  8:45  am] 
BILUNG  CODE  4910-13-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[FRL-567&-3] 

New  Source  Perfonnance  Standards 
and  Emissions  Guidelines:  Sewage 
Sludge  Incinerators 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  Additional 
Information  (NAI). 

SUMMARY:  This  action  announces  the 
EPA's  intention  to  issue  regulations  and 
guidelines  under  Section  129  of  the 
Clean  Air  Act  for  Sewage  Sludge 
Incinerators  (SSI)  that  combust  sludge 
from  Publicly  Owned  Treatment  Works 
and  to  remove  Sewage  Sludge 
Incinerators  from  the  list  of  Major 
Source  Categories  previously  scheduled 
for  rule  development  under  Section  112 
of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  March  17,  1997. 

ADDRESSES:  Comments.  Comments  on 
this  notice  should  be  submitted  in 
duplicate,  if  possible,  to:  The  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  ATTN:  Docket  No..A-96- 
42,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington.  D.C.  20460. 

Docket.  Dockets  are  available  for 
public  inspections  and  copying  between 
8:00  a.m  and  5:30  p.m.,  Monday  through 
Friday,  at  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S.  EPA,  401 
M  Street,  S.W..  Room  M1500, 
Washington,  D.C.  20460.  The  center's 
telephone  number  is  (202)  260-7548 
and  the  fax  number  is  (202)  260-^400. 
A  reasonable  fee  may  be  charged  for 
copying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eugene  Crumpler  at  (919)  541-0881, 
Emissions  Standards  Division  (MD-13), 
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U.S.  EPA,  Research  Triangle  Park,  N.C. 
27711. 

SUPPLEMENTARY  INFORMATION:  The 
information  in  this  preamble  is 
organized  as  follows: 

1.  Background 

The  Clean  Air  Act  as  amended 
November  1990,  requires  under  the 
revisions  to  Section  112,  that  the 
Agency  list  and  promulgate  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  in  order  to 
control,  reduce,  or  otherwise  limit  the 
emissions  of  HAP  for  categories  of  major 
and  area  sources.  Pursuant  to  the 
various  specific  listing  requirements  in 
Section  112(c),  the  Agency  published  on 
July  16,  1992  (57  FR  31576)  an  initial 
list  of  174  categories  of  major  and  area 
sources  that  would  be  henceforth 
subject  to  emissions  standards.  Sewage 
Sludge  Incineration  (SSI)  was  one  of  the 
174  categories  listed  for  development  of 
a  NESHAP. 

Following  this  initial  Usting,  and 
pursuant  to  requirements  in  Section 
122(e),  on  December  3,  1993  (58  FR 
63941),  the  Agency  published  a 
schedule  for  the  promulgation  of 
emission  standards  for  each  of  the  174 
listed  source  categories.  The  SSI  were 
listed  for  promulgation  of  a  NESHAP  no 
later  than  November  15,  2000.  The 
reader  is  directed  to  those  two  notices 
for  information  relating  to  development 
of  the  initial  list  and  schedule. 

The  Agency  published  a  Notice  of 
Listing  of  Categories  and  Regulatory 
Schedule  for  Air  Emissions  From  (jther 
Solid  Waste  Incineration  (OSWI)  on 
November  2,  1993  (58  F.R.  58498).  The 
New  Source  Performance  Standards 
(NSPS)  and  Emissions  Guidelines  (EG) 
for  OSWI's  are  to  be  developed  under 
section  129  of  the  Clean  Air  Act.  That 
notice  listed  seven  categories  of  OSWIs. 
The  notice  established  a  promulgation 
date  for  rulemaking  for  the  seven 
categories  of  OSWI's  of  no  later  than 
November  15.  2000.  Incineration  of 
sludge  from  pubhcly  owned  waste  water 
treatment  works  (POT^'s)  was  not 
listed. 

The  Agency  published  an  Advanced 
Notice  of  Proposed  Rulemaking 
(ANPRM)  for  NSPS  and  EG  applicable 
to  Industrial  and  Commercial  Waste 
hicinerators  (ICWI)  and  Other  Solid 
Waste  Incinerators  (OSWI)  on  December 
28,  1994  (59  FR  66850).  That  notice 
announced  the  EPA's  intent  to  develop 
NSPS  and  EG  under  Section  129  of  the 
Act  for  the  seven  OSWI  categories  and 
ICWIs.  Not  included  among  the  listed 
categories  were  incinerators  used  to 
combust  sewage  sludge  produced  at 
POTWs. 


Today's  Notice  of  Additional 
Information  is  aimouncing  EPA's 
oversight  in  not  hsting  SSI's  in  the 
November  2,  1993  listing  of  OSWI.  The 
Agency,  on  closer  reading  of  Section 
129  of  the  Act,  has  now  determined  that 
SSI  should  properly  be  regulated  under 
Section  129  rather  that  Section  112. 
Section  129  requires  the  EPA  to 
establish  NSPS  for  new  and  EG  for 
existing  facilities,  for  each  category  of 
solid  waste  incineration  units.  Section 
129  defines  a  solid  waste  incineration 
unit  as  "a  distinct  operating  unit  of  any 
facihty  which  combusts  any  solid  waste 
material  from  commercial  or  industrial 
establishments  or  the  general  public 
(including  single  and  multiple 
residences,  hotels,  and  motels)."  Sludge 
generated  by  POTWs  is  a  solid  waste 
from  the  general  public,  commercial  and 
industrial  establishments. 

Regulation  of  SSI  under  Section  129 
provides  for  regulation  of  four  criteria 
pollutants  that  are  not  listed  as 
Hazardous  Air  Pollutants  in  Section 
112.  Also  Section  129  provides  for 
regulation  of  both  new  and  existing 
units  and  does  not  have  the  major 
source  quantity  cutoff  of  Section 
112(a)(1).  Development  of  guidelines  for 
operator  training  and  certification  of  SSI 
operators  is  also  a  requirement  of 
Section  129.  These  provisions  will  give 
the  EPA  more  fiexibility  in  setting  rules 
for  different  sizes  of  SSI  and  will  assure 
the  public  that  the  SSI  are  being 
operated  in  a  manner  that  will  protect 
the  public  health.  The  promulgation 
date  for  an  NSPS  and  EG  applicable  to 
SSI  remains  no  later  than  November  15, 
2000. 

The  Agency  also  notes  that  this  action 
announces  the  EPA's  intent  to  delist  SSI 
from  the  Section  112(c)  source  categor\' 
fist  and  the  112(e)  schedule  and  to  add 
SSI  to  the  list  of  categories  of  Other 
SoHd  Waste  Incinerators.  At  the  time  of 
proposal  of  the  NSPS  and  EG  under 
Section  129,  the  SSI  will  be  delisted 
from  the  Section  112(c)  list  and  the 
112(e)  schedule  and  added  to  the  list  of 
categories  and  regulator)-  schedule  for 
Other  Solid  Waste  Incinerators. 

Dated:  )anuar>  8.  1997. 
Mary  D.  Nichols. 

Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  97-873  Filed  1-13-97:  8:45  am) 

BILLING  CODE  8960-SO-P 


40CFRPar.63 

[AD-FRL-5677-2] 

RIN  206O-AD-56  and  RIN  2060-AE-37 

National  Er  isslon  Standards  for 
Hazardous  Air  Pollutants  Emissions: 
Group  I  Polymers  and  Resins  and 
Group  IV  Polymers  and  Resins 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Pre    osed  rule. 

SUMMARY:  On  September  5,  1996.  the 
EPA  promulgated  40  CFR  part  63, 
Subpart  U — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Group  I  Polv-mers  and 
Resins  (61  FR  46906),  and  on  September 
12.  1996.  the  EPA  promulgated  40  CFR 
part  63.  Subpart  JJJ — Group  IV  Polvmers 
and  Resins  NTSHAP  (61  FR  48208). 
This  action  proposes  to  correct  an  error 
in  the  final  Group  I  Polymers  and  Resins 
NESHAP.  by  extending  the  compliance 
date  for  heat  exchange  systems.  In 
addition,  tliis  action  proposes  to  extend 
the  initial  cornpliance  date  for 
equipment  leaks  for  both  the  Group  1 
and  Group  IV  Polymers  and  Resins 
NESHAP,  to  allow  time  necessary  for 
affected  sc   .ces  to  respond  to 
amendments  to  the  hazardous  organic 
NESHAP  (HON)  equipment  leak 
provisions  promulgated  on  December 
26.  1996.  which  are  directly  referenced 
in  both  subparts  U  and  JJJ. 

Because  these  amendments  are  merely 
expending  the  compliance  date  for 
equipment  leaks  and  heat  exchange 
systems,  the  EPA  does  not  anticipate 
receiving  adverse  comments. 
Consequently,  the  proposed  revisions  to 
the  promulgated  rule  are  also  being 
issued  as  a  direct  final  rule  in  the  final 
rules  section  of  this  Federal  Register.  If 
no  significant  adverse  comments  are 
received  by  the  due  date  for  comments 
(see  DATES  section  below),  no  further 
action  will  be  taken  with  respect  to  this 
proposal,  and  the  direct  final  rule  will 
become  final  on  the  date  provided  in 
that  action. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  Februar\'  13,  1997, 
unless  a  hearing  is  requested  by  January 
24,  1997.  If  a  hearing  is  requested, 
written  comments  must  be  received  bv 
February  28,  1997. 

Public  Hearing.  Anyone  requesting  a 
public  hear  :ig  must  contact  the  EPA  no 
later  than  January  24,  1997.  If  a  hearing 
is  held,  it  will  iake  place  on  January  29, 
1997.  beginning  at  10:00  a.m. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
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Attention  Docket  Numbers  A-92— 44  and 
A-92— 45  (see  docket  section  below), 
room  M-1500,  U.S.  Environmental 
Protection  Agencv,  401  M  Street,  SVV., 
Washington.  D.C.' 20460.  The  EPA 
requests  that  a  separate  copy  also  be 
sent  to  the  contact  person  listed  below. 
Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  a-and-r- 
docket@epamail.epa.gov. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium.  Research 
Triangle  Park,  North  Carolina.  Persons 
interested  in  attending  the  hearing  or 
wishing  to  present  oral  testimony 
should  notify  Ms.  Marguerite  Thweatt, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  N.C.  2771 1, 
telephone  (919)  541-5607. 

Docket.  Docket  Nos.  A-92-44  and  A- 
92—45,  containing  the  supporting 
information  for  the  original  NESHAP 
and  this  action,  are  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  at  the  EPA's  Air  and  Radiation 
Docket  amd  Information  Center, 
Waterside  Mall,  room  M-1500,  first 
floor,  401  M  Street  SW.,  Washington. 
DC  20460.  or  by  calling  (202)  260-7548 
or  260-7549.  A  reasonable  fee  mav  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosensteel,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Plaiming  and  Standards.  Research 
Triangle  Park,  North  Carolina  27711. 
telephone  number  (919)  541-5608. 
SUPPLEMENTARY  INFORMATION:  The  Group 
I  Polymers  and  Resins  NESHAP  directly 
reference  the  heat  exchange  system 
provisions  (§63.104)  of  the  HON.  The 
EPA  intended  the  subpart  U  compliance 
schedule  to  mirror  the  compliance 
schedule  in  the  HON.  However,  subpart 
U  inadvertently  only  allows  six  months 
for  compliance  with  the  heat  exchange 
system  provisions  (March  5,  1997). 
while  the  HON  allows  three  years  from 
its  effective  date.  Therefore,  this  action 
proposes  to  change  the  subpart  U 
compbance  date  for  heat  exchange 
systems  to  September  5,  1999,  to  correct 
the  inadvertent  error  in  the  final  mle. 

In  addition,  both  subparts  U  and  ]]] 
directly  reference  the  equipment  leak 
provisions  of  the  HON  (40  CFR  63. 
subpart  H).  Both  subparts  require  that 
affected  sources  comply  with  the 
equipment  leak  provisions  by  6  months 
after  promulgation — March  5,  1997  for 
subpart  U  and  March  12.  1997  for 
subpart  JJJ.  However,  in  accordance 
with  a  settlement  agreement,  the  EPA 
promulgated  a  final  rule  amending  the 


HON  on  December  26,  1996.  The  final 
amendments  to  the  HON  include 
revisions  to  the  HON  equipment  leak 
provisions,  which  are  also  applicable, 
by  direct  reference,  to  sources  subject  to 
subparts  U  and  JJJ. 

This  document  is  available  in  Docket 
Nos.  A-92-44  and  A-92-45  or  by 
request  from  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center  (see  ADDRESSES),  and  is 
available  for  downloading  from  the 
Technology  Transfer  Network  (TTN). 
the  EPA's  electronic  bulletin  board 
system.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  emissions  control.  The  service 
is  free,  except  for  the  cost  of  a  telephone 
call.  Dial  (919)  541-5742  for  up  to  a 
14.000  baud  per  second  modem.  For 
further  information,  contact  the  TTN 
HELP  line  at  (919)  541-5348,  from  1:00 
p.m.  to  5:00  p.m.,  Monday  through 
Friday,  or  access  the  TTN  web  site  at: 
http://ttnwww.rtpnc.epa.gov. 

Regulated  entities 

Regulated  categories  and  entities 
include: 

Category  Examples  of  regulated  enti- 
ties. 

Industry  Elastomers  and  Thermo- 
plastics. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  the  proposed  amendments 
discussed  in  this  notice.  If  you  have 
questions  regarding  the  applicability  of 
these  proposed  amendments  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Electronic  Submission  of  Comments 

Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  will  also  be 
accepted  on  diskette  in  WordPerfect  5.1 
or  .^SCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
the  docket  number  A-92— 44  or  A-92- 
45.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 

Administrative 

A.  Paperwork  Reduction  Act 

For  both  the  Group  I  and  Group  IV 
Polymers  and  Resins  NESHAP,  the 
information  collection  requirements 
were  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  (44  U.S.C. 


3501  et  seq.].  The  OMB  approved  the 
information  collection  requirements  for 
the  Group  IV  Polymers  and  Resins 
NESHAP  and  assigned  those  standards 
the  OMB  control  number  2060-0351. 
An  Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
the  EPA's  regulations  are  listed  in  40 
CFR  Part  9  and  48  CFR  Chapter  15.  The 
EPA  has  amended  40  CFR  Part  9. 
Section  9.1,  to  indicate  the  information 
collection  requirements  contained  in  the 
Group  IV  Polymers  and  Resins 
NESHAP. 

An  Information  Collection  Request 
(ICR)  document  for  the  Group  I 
Polymers  and  Resins  I  NESHAP  was 
prepared  by  the  EPA  (ICR  No.  1746.01) 
but  has  not  yet  been  approved  by  the 
OMB.  A  copy  may  be  obtained  from 
Sandy  Farmer.  OPPE  Regulatory 
Information  Division  (2137),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  D.C.  20460, 
or  by  calling  (202)  260-2740. 

The  amendments  to  the  NESHAP 
contained  in  the  direct  final  rule  should 
have  no  impact  on  the  information 
collection  burden  estimates  made 
previously.  Therefore,  the  ICRs  have  not 
been  revised. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  (E.O.)  12866. 
the  EPA  must  determine  whether  the 
proposed  regulatory  action  is 
"significant"  and  therefore,  subject  to 
the  Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  the  OMB  notified  the  EPA  that  it 
considered  both  the  Group  I  Polymers 
and  Resins  NESHAP  and  the  Group  IV 
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Polymers  and  Resins  NESHAP 
"significant  regulatory  actions"  within 
the  meaning  of  the  Executive  Order.  The 
EPA  submitted  those  actions  to  the 
0MB  for  review.  Changes  made  in 
response  to  suggestions  or 
recommendations  from  the  0MB  were 
documented  and  included  in  the  public 
record. 

These  proposed  amendments  to  those 
NESHAP  provide  affected  sources  more 
time  in  which  to  comply  with  the 
equipment  leaks  provisions  of  those 
rules.  These  proposed  revisions  do  not 
add  any  additional  control 
requirements.  Therefore,  these 
amendments  were  classified  "non- 
significant" under  Executive  Order 
12866  and  were  not  required  to  be 
reviewed  by  0MB. 

C.  Regulatory  Flexibility 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  proposed  rule.  The  EPA  has  also 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  See  the  September  5.  1996 
Federal  Register  (61  FR  46906)  and  the 
September  12,  1996  Federal  Register  (61 
FR  48208)  for  the  basis  for  this 
determination.  The  compliance  date 
changes  to  the  two  rules  do  not  impose 
any  economic  burden  for  any  regulated 
entity. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205.  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutor>'  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely  - 
impacted  by  the  rule. 

The  EPA  has  determined  that  these 
proposed  amendments  do  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  th^ 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 


E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  §801(a)(l)(A),  as 
added  by  the  Small  Business  Regulator.' 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
proposed  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  proposed  rule  in  the  Federal 
Register.  This  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  §804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  9.  1997. 
Carol  M.  Browner, 
Administrator. 

IFR  Doc.  97-987  Filed  1-13-97;  8:45  am] 
BILUNG  CODE  &S6O-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-268;  DA  97-23] 

Advanced  Television  Systems  and 
Their  Impact  on  the  Existing  Television 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

time. 

SUMMARY:  The  Commission  is  extending 
the  time  for  filing  reply  comments 
relating  to  the  Sixth  Further  Notice  of 
Proposed  Rule  Making  in  this 
proceeding  until  January-  24,  1997.  This 
action  will  allow  the  development  of  a 
complete  record  on  the  matter  of 
channel  allotments  for  operation  of 
digital  TV  service. 

DATES:  Reply  comments  are  due  on  or 
before  January  24,  1997. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Franca  (202-418-2470),  Alan 
Stillwell  (202-418-2470)  or  Robert 
Eckert  (202^28-2470),  Office  of 
Engineering  and  Technology. 
SUPPLEMENTARY  INFORMATION:  1.  On  July 
25,  1996,  the  Commission  adopted  a 
Sixth  Further  Notice  of  Proposed  Rule 
Making  (Sixth  FNPRM]  in  MM  Docket 
No.  87-268,  61  FR  43209,  August  21 . 
1996,  that  proposed  policies  for 


developing  the  initial  channel 
allotments  for  digital  TV'  (DTV)  ser\ice. 
proposed  procedures  for  assigning  DTV 
allotments,  and  plans  for  spectrum 
recover.'.  The  Sixth  FNPRM  also 
contains  a  draft  DTV  Table  of 
Allotments.  Comments  responding  to 
the  Sixth  FNPRM  initially  were  due 
November  22,  1996.  On  November  20. 

1996,  we  issued  an  Order,  61  FR  63811. 
December  2.  1996,  extending  the  date 
for  filing  reply  comments  in  response  to 
the  Sixth  FNPRM  io  Januan-  10,  1997. 

2.  On  lanua' ,  2.  1997.  Sinclair 
Broadcast  Groap  and  Sullivan 
Broadcasting  Company.  Inc.  (Group 
Owners)  requested  that  we  extend  the 
date  for  filing  reply  comments  in 
response  to  the  Sixth  FNPRM  an 
additional  60  days.  The  Group  Ov^Tiers 
submit  that  this  additional  time  is 
needed  for  themselves  and  other  UHF 
station  licensees  to  finalize  and  present 
to  the  Commission  a  technically  and 
commercially  reasonable  solution  that 
creates  better  coverage  parity  between 
UHF  and  VHF  stations  and  also 
ameliorates  certain  seriously  adverse 
effects  on  UHF  television  stations 
inherent  in  the  primarv'  allotment  plans 
now  under  consideration  by  the 
Commission.  They  argue  that  any  delay 
in  adopting  the  DTV  Table  of 

_  Allotments  that  is  occasioned  by  the 
requested  extension  would  be 
outweighed  by  the  need  for  the 
Commission  to  have  a  full  record  on  the 
effects  that  its  actions  in  this  proceeding 
have  on  UHF  broadcasters. 

3.  The  Association  for  Maximum 
Service  Television  (MST\')  opposes  the 
Group  Owners'  request  for  an  extension 
of  the  time  for  filing  reply  comments. 
MST\'  states  that  while  it  is  sympathetic 
with  the  concerns  expressed  in  the 
Group  Owners  request,  it  believes  that 
those  concerns  may  be  addressed 
without  further  delaying  the  DTV 
allotment  proceeding.  It  argues  that  it  is 
critical  that  the  Commission  conclude 
this  proceeding  as  promptly  as  possible 
so  that  the  transition  to  DT\'  may  begin. 
MSTV  argues  hat  an  across-the-board 
60-day  extenSiOn  would  delay  our  rule 
making  action,  and  that  the  submission 
of  any  proposal  could  require  still 
another  round  of  comments  that  would 
cause  further  delay,  MSTV  therefore 
urges  that  we  deny  the  Group  Owners 
extension  request.  As  an  alternative,  it 
suggests  that  we  state  that  we  will 
accept  late-filed  reply  comments  for 
four  weeks  after  the  current  lanuar.'  10, 

1997.  due  date  for  reply  comments  to 
afford  broadcasters  the  opportunity  to 
evaluate  and  respond  to  questions 
concerning  this  issue. 

4.  In  comments  responding  to  the 
Group  Owners'  request.  Motorola 
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submits  that  we  have  ah^ady  provided 
interested  parties  sufficient  time  to 
prepare  responses  to  the  comments  on 
the  Sixth  FNPRM  and  that  an  additional 
60  days  would  constitute  an 
unwarranted  delay  It  states  that 
expedited  decision  making  on  the  initial 
ETTV  Table  of  Allotments  will  facilitate 
the  introduction  of  DTV  services  to  the 
public  and  clarify  the  status  of  the 
broadcast  television  spectrum  and  its 
availability  for  reallocation.  Motorola 
also  submits  that  while  it  can  appreciate 
the  Group  Owners'  concerns  regarding 
the  permissible  transmitting  powers 
provided  for  their  DTV  stations,  the 
ramifications  of  "service  replication" 
have  been  apparent  since  the  release  of 
the  Sixth  FNPRM  in  mid-August.  It 
therefore  argues  that  a  further  delay  of 
two  months  to  address  DTV  planning 
factors  is  unnecessary.  Motorola  further 
states  that  it  would  not,  however,  be 
adverse  to  a  more  modest  extension  of 
perhaps  15  days,  given  the  intervening 
hohday  season  and  the  large  number  of 
comments  received  in  this  proceeding. 

5.  On  January  7.  1997,  the  Association 
of  Federal  Communications  Consulting 
Engineers  (AFCCE)  requested  that  we 
extend  the  date  for  filing  reply 
comments  for  at  least  six  weeks.  The 
AFCCE  expressed  a  similar  request  for 
extension  of  time  in  its  comments 
responding  to  the  Sixth  FNPRM.  The 
AFCCE  states  that  its  objective  is  not  to 
unduly  delay  this  proceeding,  but  to 
request  that  sufficient  time  be  allotted  to 
the  study  of  major  technical  issues  prior 
to  the  adoption  of  technical  standards 
for  the  allotment  of  DTV  channels  bv 
the  Commission.  It  also  submits  that  it 
is  reviewdng  the  filings  of  other  entities 
and  plans  to  respond  to  technical 
comments  where  it  deems  appropriate 

6.  In  its  comments  responding  to  the 
Sixth  FNPRM,  the  engineering 
consulting  firm  of  du  Treil,  Lundin  and 
Rackley  (DLR)  also  expresses  concerns 
regarding  the  significantly  higher  power 
that  would  be  authorized  for  the  DTV 
operations  of  existing  VHF  stations  that 
would  operate  in  the  UHF  band.  DLR 
submits  that  it  is  not  practical  to  trv  to 
replicate  superior  VHF  propagation 
characteristics  with  brute  force  UHF 
power.  To  address  this  concern,  it 
submits  an  alternative  transition  plan 
that  would  provide  existing  stations 
with  DTV  facilities  that  would  replicate 
their  existing  Grade  A  contours  and 
would  return  stations  to  their  existing 
channels  for  f)ermanent  DTV  operation 
after  the  transition.  DLR  requests  that 
we  consider  a  further  extension  of  the 
date  for  filing  reply  comments  of  not 
less  than  45  days  in  view  of  the 
complexity  of  these  issues  and  the 
intervening  holiday  season.  It  further 


states  that,  due  to  the  extraordinary 
nature  of  this  proceeding,  we  should 
designate  a  formal  period  in  which  to 
file  comments  responding  to  reply 
comments. 

7  We  agree  with  MSTV  and  Motorola 
that  it  IS  in  the  public  interest  to 
complete  this  proceeding  and  Ucense 
DTV  stations  without  unnecessary 
delay  At  the  same  time,  we  believe  that 
it  is  desirable  to  provide  some 
additional  time  for  the  Group  Chvners, 
the  AFCCE.  DLR,  and  other  interested 
parties  to  address  in  more  detail  the 
issues  they  have  raised.  We  do  not 
believe  the  approach  suggested  by 
MSTV  that  we  accept  late-filed 
comments  for  up  to  four  weeks  beyond 
the  current  date  for  filing  reply 
comments  is  advisable.  Rather,  we 
believe  that  a  two-week  additional 
extension  of  the  date  for  filing  reply 
comments  would  provide  an  adequate 
period  of  time  for  broadcasters  to  submit 
additional  information  addressing  the 
issues  discussed  in  the  Group  Owners' 
and  AFCCE's  extension  requests  and 
DLR's  comments  without  delaying  our 
decision  in  this  matter.  This  two  week 
period  will  allow  the  development  of  a 
complete  record  on  the  matter  of 
channel  allotments  for  operation  of 
digital  TV  service.  We  therefore  are 
extending  the  date  for  filing  reply 
comments  to  January  24,  1997.  We  also 
agree  with  MSTV  that  providing  an 
additional  period  for  parties  to  respond 
to  reply  comments  would  create 
unnecessary  delay  and  therefore  will 
not  provide  for  acceptance  of  replies  to 
reply  comments,  as  requested  by  DLR. 

8.  Accordingly,  it  is  ordered  that  the 
requests  for  extension  of  the  time  for 
filing  reply  comments  submitted  by  the 
Group  Owners,  the  AFCCE,  and  DLR 
ARE  GRANTED  to  the  extent  indicated 
herein  and  that  the  date  for  filing  reply 
comments  relating  to  the  Sixth  FNPRM 
IS  EXTENDED  to  January  24,  1997.  This 
action  is  taken  pursuant  to  authority 
provided  in  Sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§154(i)  and  303(r), 
and  Sections  0.31.  0.241  and  1.46  of  the 
Commission's  rules,  47  CFR  §§0.31, 
0.241  and  1.46. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary: 

|FR  Doc.  97-832  Filed  1-13-97;  8:45  am) 

8ILUNG  COOC  8712-01-P 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  678 
p.D.  010897B] 

Atlantic  Shark  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  hearings;  extension  of 
comment  period. 

summary:  NMFS  will  hold  public 
hearings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  on  a  proposed  rule  that 
was  published  in  the  Federal  Register 
on  December  20,  1996.  NMFS  is  also 
extending  the  comment  period  for  the 
proposed  rule. 

DATES:  Written  comments  must  be 
received  on  or  before  January  24,  1997. 
All  hearings  wrill  begin  at  7  p.m.,  as 
follows: 

1.  January  22,  1997,  in  Tampa,  PL.  • 

2.  January  22,  1997,  in  Fort 
Lauderdale,  FL. 

3.  January  23,  1997,  in  Manteo,  NC. 

4.  January  23,  1997,  in  Key  West,  FL. 
ADDRESSES:  Written  comments  and 
requests  for  special  accommodation 
should  be  sent  to  William  T.  Hogarth, 
Chief,  Highly  Migratory  Species 
Management  Division  (F/SFl),  Office  of 
Sustainable  Fisheries,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Room  14853,  Silver  Spring, 
MD  20910. 

The  hearings  wdll  be  held  at  the 
following  locations: 

1 .  Tampa — Radisson  Bay  Harbor  Inn 
(Chart  Room),  7700  Courtenay  Campbell 
Causeway,  Tampa,  FL  33607. 

2.  Fort  Lauderdale — Holiday  Iim 
Beach  Galleria  (Coral  Balhoom),  999 
North  Atlantic  Blvd.,  Fort  Lauderdale, 
FL  33304. 

3.  Manteo — North  Carolina  Aquarium 
(Auditorium),  Airport  Road,  Manteo,  NC 
27954. 

4.  Key  West — Holiday  Inn  La  Concha 
(The  Top  Room),  430  Duval  Street,  Key 
West.  FL  33040. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey  or  John  Kelly,  301-713- 
2347;  fax  301-713-1917.  . 

SUPPLEMENTARY  INFORMATION:  NMFS  has 
determined  that  it  is  necessary  to 
conduct  public  hearings  and  that 
conmienters  have  additional  time  to 
submit  their  comments  on  the  proposed 
rule  (61  FR  67295,  December  20, 1996). 
Therefore,  NMFS  is  extending  the 
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comment  period  on  Atlantic  sharks  from 
January  21,  1997  to  January  24,  1997. 
The  proposed  rule,  as  published,  would 
reduce  commercial  quotas  and 
recreational  bag  limits;  establish  a  quota 
for  small  coastal  sharks;  prohibit  the 
directed  commercial  fishing  for,  and 
landing  or  sale  of,  five  species  of  sharks; 
establish  a  recreational  tag-and-release 
only  fishery  for  white  sharks;  prohibit 
filleting  of  sharks  at  sea;  and  restate  the 
requirement  for  species-specific 
identification  by  all  owners  or 
operators,  dealers,  and  tournament 
operators  of  all  sharks  landed. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
William' T.  Hogarth  (see  ADDRESSES)  at 
least  4  days  prior  to  the  hearing  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated;  Januar\'  8.  1997 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
[FR  Doc.  97-827  Filed  l-»-97.  10:29  am] 
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AFRICAN  DEVELOPMENT 
FOUNDATION 

African  Development  Foundation; 
Board  of  Directors  Meeting 

TIME:  ll;OOa.m.-l:JOp.m 
PLACE:  ADF  Headquarters. 
a^TT.  Thursday,  16  'anuarv  1997. 
STATUS:  Open. 

Agenda 

Thursday,  Januar>'  16,  J997. 

11:00  a.m. — Board  Luncheon  (Board 
and  Staff  Only) 

11:30  p.m. ^-Chairman's  Report 
12:00  noon — President's  Report 


1:30  p.m. — Adjournment 

If  you  have  any  questions  or 

comments,  please  direct  them  to  Ms. 

[anis  McCoUim.  Executive  Assistant  to 

the  President,  who  can  be  reached  at 

(202J  673-3916. 

William  R.  Ford. 

President. 

IFR  Doc.  97-904  Filed  1-9-97:  4:21  pm) 

BILUNG  CODE  8116-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 


countervaihng  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request 
in  accordance  with  §§  353.22  or  355.22 
of  the  Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
353.22/355.22  (1993)).  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  the  last  day  of  January 
1997,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
January  for  the  following  periods: 


Period 


Antidumping  Proceedings: 

Brazil:  Brass  Sheet  &  Strip,  A-35 1-603    

Brazil:  Stainless  Steel  Wire  Rods,  A-351-819 

Canada:  Brass  Sheet  &  Strip,  A-122-601  

Canada:  Color  Picture  Tubes,  A-1 22-605  

France:  Anhydrous  Sodium  Metaslltcate  {ASMV  A— 127-098    

France:  Stainless  Steel  Wire  Rods,  A-427-811  

Japan:  Color  Picture  Tubes,  A-58&-609  

Singapore;  Color  Picture  Tubes.  A-559-601  

South  Africa:  Brazing  Copper  Wire  &  Rod.  A-791-502  

South  Korea:  Brass  Sheet  &  Strip.  A-580-603  _ 

South  Korea:  Color  Picture  Tubes.  A-580-605  

South  Korea:  Stainless  Steel  Cooking  Ware.  A-580-601  

Spain:  Potassium  Permanganate,  A-469-007  

Taiwan:  Stainless  Steel  Cooking  Ware.  A-583-603  

The  People's  Republic  of  China:  Potassium  Permanganate,  A-570-001 
Countervailing  Proceedings: 

Brazil:  Brass  Sheet  and  Strip.  C-361-604  

Spain:  Stainless  Steel  Wire  Rod,  C-469-004  „ 

South  Korea:  Stainless  Steel  Cookware.  C-580-601   

Taiwan:  Stainless  Steel  Cookware,  C-583-604  

Suspension  Agreements: 

Canada:  Potassium  Chtonde,  A-i22-70i   


1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12'31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 

1/1/96-1Z'31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 
1/1/96-12/31/96 

1/1/96-12/31/96 


In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  §  353. 2(k) 
may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  The  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  dutv  orders.  Pursuant  to 
19  CFR  355.22(a)  of  the  regulations,  an 


interested  partv  must  specify  the 
individual  producers  or  exporters 
covered  by  the  order  or  suspension 
agreement  for  which  they  are  requesting 
a  review  (Interim  Regulations,  60  FR 
25130.  25137  (May  11.  1995)). 
Therefore,  for  both  antidumping  and 
countervailing  duty  reviews,  the 
mterested  party  must  specify  for  which 


individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 
an  antidumping  or  countervailing  duty 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
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by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  from 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specificallv,  on  an  order-bv- 
order  basis,  which  exporter(s)  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099. 
U.S.  Department  of  Commerce,  14th 
Street  &  Constitution  Avenue.  NVV., 
Washington,  DC  20230.  The  Department 
also  asks  parties  to  serve  a  copy  of  their 
requests  to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  333.31(g)  or 
355.31(g)  of  the  regulations,  a  copy  of 
each  request  must  be  served  on  everv 
party  on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation,"  for  requests  received  by 
the  last  day  of  January  1997.  If  the 
Department  does  not  receive,  by  the  last 
day  of  January  1997,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  lanuary  9.  1997. 
Joseph  A.  Sp«trini, 

Deputy  Assistant  Secretary  for  Group  III 
|FR  Doc.  97-996  Filed  1-13-97;  8:45  am] 

BILUNQ  CODE  )510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 


P.D.  010697A] 

Marine  Mammals;  Scientific  Research 
Permit  No.  1024  (P772#69) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center. 
National  Marine  Fisheries  Service.  8604 
La  Jolla  Shores  Drive.  La  Jolla,  CA  92038 
IFrincipal  Investigators:  Dr.  Rennie  S. 
Holt,  or  his  designee(s)l  has  been  issued 
a  permit  to  take  Antarctic  pinnipeds  for 
purposes  of  scientific  research, 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resources,  NMFS,  1315  Ea.st-\Vest 
Highwav.  Room  13130.  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Long  Beach.  CA  90802-4213  (310/980- 
4001). 

SUPPLEMENTARY  INFORMATION:  On 

November  18.  1996,  notice  was 
published  in  the  Federal  Register  (61 
FR  58677)  that  a  request  for  a  scientific 
research  permit  to  take  Antarctic 
pinnipeds  had  been  submitted  by  the 
above-named  organization.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Dated:  December  30.  1996 
Ann  D.  Terbush. 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protracted  Resources.  National 
Manne  Fisheries  Service 
|FR  Doc.  97-871  Filed  1-13-97;  8  45  a.Ti| 

BILLING  CODE  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  Restraint  Period  and 
Amendment  of  Import  Limits  Under 
Bilateral  Agreements  Governing 
Importation  of  Certain  Cotton,  Wool, 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  and  Silk  Apparei  Produced  or 
Manufactured  in  the  People's  Republic 
of  China 

lanuary  10.  1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending  a 
restraint  period  and  amending  limits. 


EFFECTIVE  DATE:  January  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  mformation  on 
embargoes  and  quota  re-openings,  call 
(2021 482-3715 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended,  section  204  of  the 
.Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  18.54) 

In  a  memorandimi  dated  Decemtwr 
21.  1996.  the  Governments  of  the  Linited 
States  and  the  Peoples  Republic  ot 
China  agreed  to  e\,tend  the  current 
bilateral  agreements  for  one  month, 
through  lanuary  31.  1997. 

If  no  agreement  is  reached  in  further 
negotiations  between  the  Governments 
of  the  United  States  and  the  People's 
Republic  of  China  on  new  bilateral 
agreements,  the  I'.S.  Government  would 
have  the  authori'.y  to  implement 
unilateral  limits  at  reduced  !'.n'els  and 
permanently  deny  shiomeras  in  excess 
of  those  limits 

In  the  letter  published  below,  the 
Chairman  ofCIT.A  directs  the 
Commissioner  of  Customs  to  extend  the 
applicable  restraint  period  through 
Januar)  31.  1997.  at  levels  adjusted  to 
refiect  the  extension. 

A  description  of  the  textile  and 
apparei  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  Decemtier  19.  1995:  and 
61  FR  66263.  published  on  December 
17,  1996).  Also  see  60  FR  62413, 
published  on  Deceml)er  6.  1995:  and 
65292.  published  on  December  19.  1995. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements 

Committee  for  the  Implementation  of  Textile 
.Agreements 

!anudr\  10,  1997. 
Q)mmissioner  of  Customs.  . 
Department  ot  the  Treasun:  Washington.  DC 
20229 
Dear  OimmissiontT  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  lo  vnu  on  Decemljer  24.  1996.  b\  the 
Chairman,  (kimmittee  for  the  Implementation 
of  Textile  Agreements,  which  directed  you  to 
count  imports  of  certain  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products  and  silk 
apparei,  produced  or  manufactured  in  China 
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and  exported  during  the  twelve-month 
period  which  t>egan  on  January  1.  1997  and 
extends  through  December  31,  1997.  Effective 
on  January  15. 1997  the  counting  period  is 
amended  to  February  1,  1997  through 
December  31.  1997 

This  directive  amends,  but  does  not  cancel. 
the  directives  issued  to  you  on  .N'ovember  30, 
1995  and  December  13.  1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  Those  directives 
concern  imports  of  certain  textiles  and  textile 
products  arid  silk  apparel,  produced  or 
manufactured  in  China  and  exported  dunnj^ 
the  twelve-month  period  which  began  on 
January  1,  1996  and  extended  through 
December  31,  1996. 

Effective  on  January  15,  1997,  you  are 
directed  to  extend  the  1996  restraint  period 
through  January  31,  1997  at  the  following 
adjusted  levels,  pursuant  to  a  memorandum 
dated  December  21.  1996  between  the 
Governments  of  the  Lnited  States  and  the 
People's  Republic  of  China: 


Category 

Group  I 

200,218,219.226. 
237.  239.  300/301 . 
313-315,317/326, 
331,333-336, 
338/339,  340-342, 
345,  347/348, 
360-352,  359-C', 
359-V2,  360-363, 
369-03,  36^-H*, 
36»-Ls,  410,  433- 
436.  438,  440. 
442^444.  445/446. 
447.  448.  607, 
611.613-615. 
617.631.633- 
636.638/639. 
640-643.  644/844. 
645/646,  647-652, 
659-C«,  659-H^ 
659-S«,  666, 
669-P».  670-L'o. 
831,833,835, 
836,  840,  842  and 
845-847.  as  a 
group. 

Subievete  in  Group  I 

200 

218 

219  

226 

237 

239 

300/301  

313 

314 

315 

317/326 


Thirteen-month  limit 


331 


1,579,551.907  square 
meters  equ(valent. 


743.161  kilograms 

12.328.790  square 
meters. 

2.488.221  square  me- 
ters. 

11.810.342  square 
meters. 

1 .996.379  dozen. 

3.131,132  kilograms. 

4,083,400  kitograms 

47,536.883  square 
meters. 

53.883,456  square 
meters. 

173,220,089  square 
meters. 

22.770.718  square 
meters  of  which  not 
more  than  4,356,486 
square  meters  shall 
be  in  Category  326 

5,510.177  dozen  pairs. 


Category 

333 

334  

335  , 

336  

338/339  


Thirteervmonth  limit 


340 


341 


342  

345  

347/348 

350  

351  

352  

35*-C  . 
359-V  ., 
360  , 


361  .... 

362  .... 

363  .... 
369-0 
369-H 
369-L 
410  .... 


433 
434 

435 
436 
438 
440 


442  

443  

444    

445/446 

447  

448  

507 

611  , 

613  

614  

615 


100,092  dozen. 

346.187  dozen. 

432.538  dozen. 

174.814  dozen. 

2,686,449  dozen  of 
which  not  more  than 
2,039.309  dozen 
shall  be  in  Cat- 
egories 33&-S/339- 

941.774  dozen  of 
which  not  more  than 
470,8PO  dozen  shall 
be  in  Category  340- 

739,608  dozen  of 
whKh  not  more  than 
443.765  dozen  shall 
be  in  Category  341- 
Y  '3. 

290,385  dozen. 

147.926  dozen. 

2.725.271  dozen. 

1 78.025  dozen. 

569.421  dozen. 

2.041.319  dozen. 

634,295  kitograms. 

923.838  kilograms. 

8.276.611  numbers  of 
which  not  nxxe  than 
5,547.550  numbers 
shall  be  in  Category 
360-P'*. 

4,603.222  numbers. 

7.936,779  numbers. 

34,574.410  numbers. 

5.167,972  kilograms. 

5,126,070  kilograms. 

3.522,474  kiJograms. 

2.259.061  square  me- 
ters of  which  not 
more  than  1.810,882 
square  meters  shall 
be  in  Category  410- 
A  '5  and  not  more 
than  1,810,882 
square  meters  shall 
be  in  Category  410- 

26,322  dozen. 

14,998  dozen. 

27.547  dozen. 

17,141  dozen. 

29,749  dozen. 

42,852  dozen  of  which 
not  rTX)re  ttian 
24.487  dozen  shall 
be  in  Category  440- 
M". 

47.749  dozen. 

151,588  numbers. 

227,609  numbers. 

322,252  dozen. 

87,605  dozen. 

25.061  dozen. 

3.352,501  kilograms. 

5,886,189  square  me- 
ters. 

8221.654  square  me- 
ters. 

12.919.741  square 
meters. 

26.896.554  square 
meters. 


Category 
617 

631  

633 

634  

635 

636 

638/639 

640 

541  

642  

643 

644/844  

545/646  

647  

648  

649  

550  

651  


652  

659-C  

659-H  

659-S  

666  

669-P  

670-L  

831  

833 

835  

836 

840 

842  

845  

846  

847  

Group  II 

330.  332,  349,  353, 
354.  35&-0'9. 
431 ,  432,  439, 
459,  630.  632. 
653.  564  and  659- 
O^.  as  a  groip. 

Group  III 

201.220.222,223. 
224-V2\224- 
022.225.227. 
229.  369-0  ». 
400.  414.  464. 
465.  469.  600, 
603.  604-O2r 
606,618-622, 
624-629,  665, 
669-0  25  and 
670-O26,  as  a 
group. 

Subtevel  in  Group  III 

224-V 

Group  IV 

832,  834,  838,  839. 

843.  850-852.  868 

and  869,  as  a 

group. 
Levels  not  in  a 

Group 

369-S2'' 

863-S28 

870 


Thirteen-month  Kmit 


18,792,350  square 

meters. 
1 ,342.338  dozen  pairs. 
61.361  dozen. 

659.600  dozen. 
701.157  dozen. 
595,853  dozen. 
2,580,531  dozen. 
1 ,629,587  dozen. 
1.466,511  dozen. 
341,221  dozen. 
549,873  numbers. 
4,007,023  numbers. 
929,501  dozen. 
1,710,790  dozen. 
1^22,349  dozen. 
993,274  dozen. 
123,665  dozen. 
849,347  dozen  of 

which  not  more  than 
149,533  dozen  shall 
be  in  Category  651- 

B18. 

2,868,368  dozen. 
449,653  kitograms. 
3,041,248  kilograms. 
669.269  kitograms. 
3,826,769  kitograms. 
2,184,509  kilograms. 
17,084,860  kilograms. 

570.601  dozen  pairs. 
30.375  dozen. 
137,317  dozen. 
304,511  dozen. 
524.905  dozen. 
295,003  dozen. 
2,670,712  dozen. 
190,947  dozen. 
1,385,630  dozen. 

131226.397  square 
meters  equivalent 


277,114,624  square 
meters  equivalent 


3,743.666  square  me- 
ters. 

1 1 ,949.795  square 
meters  equivalent 


673,208  kilograms. 
9,414,728  numbers. 
36.602.103  kitograms. 
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Category 

Thirtoervmonth  limit 

Silk  Apparel  Groups* 

733.  734,  735.  736, 

374,946,681  square 

738,  739,  740, 

meters  equivalent. 

741,742,  743. 

744,  745,  746, 

747.  748.  750, 

751.  752.  758arxl 

759.  as  a  group. 

Specific  limit  within 

Group. 

740  (Men's  and  boys' 

3.578,922  dozen. 

shirts,  not  knit). 

741  (Women's  and 

8,930,853  dozen. 

girls'  shirts/ 

blouses,  not  knit). 

359-C:    only    HTS    numbers 

6103.49.8034,   6104.62.1020. 

6114.20.0048,   6114.20.0052, 

6203.42.2090.  6204.52.2010, 

6211.32.0025  and 

359-V:    only    HTS    numbers 


'  Category 
6103.42.2025. 
6104.69.8010. 
6203.42.2010. 
6211.32.0010, 
6211.42.0010. 

2  Category 
6103.19.2030. 
6104.19.8040. 
6110.20.2030, 
6110.90.9046, 
6203.19.1030, 
6204.19.8040, 
6211.42.0070. 

3  Category  369-D:  only  HTS 
6302.60.0010,  6302.91.0005 
6302.91.0045. 


6103.19.9030, 
6110.20.1022, 
6110.20.2035, 
6201.92.2010, 
6203.19.9030, 


6104.12.0040, 
6110.20.1024, 
6110.90.9044, 
6202.92.2020, 
6204.12.0040. 


621 1 .32.0070 


369-H:    only    HTS 
4202.22.4500 


and 

numbers 
and 

numbfrs 
and 


*  Category 
4202.22.4020. 
4202.22.8030. 

*  Category  369-L:  only  HTS  numbers 
4202.12.4000,  4202.12.8020,  4202.12.8060, 
4202.92.1500,  4202.92.3015  and 
4202.92.6090. 


65&-C:  only 
6103.43.2020, 
6103.49.8038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.33. 


HTS  numbers 
6103.43.2025, 
6104.63.1020, 
6104.69.8014, 
6203.43.2010, 
62a3.49.1090, 
6210.10.9010, 

0017  and 

HTS  numbers 
6504.00.9060, 
6505.90.7090 


^Category 
6103.23.0056. 
6103.492000, 
6104.63.1030. 
6114.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010. 
6211.43.0010. 

^Category    659-H:    only 
6502.00.9030.  6504.00.9015. 
6505.90.5090.    6505.90.6090, 
and  6505.90.8090. 

8  Category  659-S:  only  HTS  numbers 
6112.31.0010.  6112.31.0020,  6112.41.0010. 
6112.41.0020.  6112.41.0030.  6112.41.0040, 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211.12.1020. 

9  Category  669-P:  only  HTS  numbers 
6305.32.0010.  6305.32.0020.  6306.33.0010. 
6305.33.0020  and  6305.39.0000. 

10  Category  670-L:  only  HTS  numbers 
4202.12.8030.  4202.12.8070,  4202.92.3020, 
4202.92.3030  and  4202.92.9025. 

"Category  338-S:  all  HTS  numbers  ex- 
cept 6109.10.0012,  6109.10.0014. 
6109.10.0018  and  6109.10.0023;  Category 
339-S:  all  HTS  numbers  except 
6109.10.0040.  6109.10.0045.  6109.10.0060 
and  6109.10.0065. 


'2  Category  340-Z;  only  HTS  numbers 
6205.202015,  6205.20.2020,  6205.20.2050 
and  620520.2060. 

^3  Category  341-Y:  only  HTS  numbers 
6204.22.3060.  6206.30.3010,  6206.30.3030 
and  621 1.42.0064. 

'* Category  360-P:  only  HTS  numbers 
630221.3010.  630221.5010.  630221.7010, 
630221.9010.  6302.31.3010.  6302.31.5010. 
6302.31.7010  and  6302.31.9010. 

'^Category  410-A:  only  HTS  numbers 
5111.11.7030,  5111.11.7060. 
5111.19.6020,  5111.19.6040. 
5111.19.6080,  5111.20.9000. 
5111.90.3000,  5111.90.9000. 
5212.12.1010,  5212.13.1010. 
5212.15.1010.  521221.1010, 
5212.23.1010.  521224.1010, 
5311.00.2000,  5407.91.0510, 
5407.93.0510,  5407.94.0510. 
5408.32.0510,  5408.33.0510, 
5515.13.0510,  5515.22.0510, 
5516.31.0510,   5516.32.0510, 


5516.34.0510 


5111.11.3000. 
5111.19.2000, 
5111.19.6060, 
5111.30.9000, 
5212.11.1010, 
5212.14,1010, 
5212.22.1010, 
5212.25,1010. 
5407.92.0510. 
5408.31.0510, 
5408.34.0510, 
5515.92.0510, 
5516.33.0510. 
6301 .20.0020. 
'6  Category 
5007.10.6030, 
5112.11.2060. 
5112.19.9030. 
5112.19.9060. 
5112.90.3000, 
5212.11.1020, 
5212.14.1020, 
5212.22.1020, 
5212.25.1020, 
5407.91.0520, 
5407.94.0520. 
5408.33.0520, 
5515.22.0520, 
5516.32.0520, 
5516.34.0520. 

' '  Category 
620321.0030, 
6205.10.2010, 
6205.30.1520, 
and  621 1.31.0030. 

'8  Category    651-B:    only    HTS 
6107.22.0015  and  6108.32.0015. 


and 


410-B:    only 

5007.90.6030. 

5112.19.9010, 

5112.19.9040, 

5112.20.3000, 

5112.90.9010, 

5212.12.1020, 

5212.15.1020, 

5212.23.1020, 

530921.2000, 

5407.92.0520, 

5408.31.0520. 

5408.34.0520. 

5515.92.0520. 


HTS  numbers 
5112.11.2030. 
5112  19.9020, 
5112.19.9050, 
5112.30.3000. 
5112.90.9090, 
5212.13.1020. 
521221.1020, 
5212.24.1020, 
5309.29.2000, 
5407.93.0520, 
5408.32.0520, 
5515.13.0520, 
5516.31.0520, 


5516.33.0520 


and 


440-M;  HTS  numbers 
6203.23.0030.  6205.10.1000, 
6205.10.2020,  6205.30.1510, 
6205.90.3020.    6205.90.4020 


numt)ers 


'9  Category  359-0:  all 
cept  6103.42.2025, 


6104.62.1020. 
6114.20.0052, 
6204.62.2010, 
6211.42.0010 
6103.192030, 
6104.19.8040, 
6110.20.2030, 
6110.90.9046, 
6203.19.1030. 
6204.19.8040, 


6104.69.8010, 
6203.42.2010, 
6211.32.0010, 
(Category 
6103.19.9030, 
6110.20.1022, 
6110.20.2035. 
6201.922010, 
6203.19.9030, 


HTS  numbers  ex- 
6103.49.8034, 
6114.20.0048, 
6203.42.2090, 
6211.32.0025, 
359-C); 
6104.12.0040, 
6110.20.1024, 
6110.90.9044, 
6202.92.2020, 
6204.12.0040, 


6211.32.0070. 


and 


621 1.42.0070  (Category  359-V). 


20  Category  659-0:  all 
cept  610323.0055, 

6103.43.2025.   6103.49.2000 


6104.63.1020. 
6104.69.8014. 
6203.43.2010, 
6203.49.1090, 
6210.10.9010, 
6211.43.0010 
6502.00.9030, 
6505.90.5090, 
6505.90.8090 
6112.31.0010, 
6112.41.0020, 
6211.11.1010, 


5801.21.0000 
5801.25.0010, 
5801.26.0020, 
5801.34.0000. 


HTS  numbers  ex- 
6103.43.2020. 
6103.49.8038. 
6104.69.1000, 
6114.30.3054, 
6203.49.1010. 
6204.69.1010. 
6211.33.0017, 

659-C): 
6504.00.9060. 
6505.90.7090, 

659-H); 
6112.41.0010. 
6112.41.0040. 
6211  12.1010 


6104.63.1030, 
6114.30.3044, 
6203.432090, 
6204.63.1510, 
6211.33.0010, 

(Category 
6504.00.9015, 
6505.90.6090, 

(Category 
6112.31.0020, 
6112.41.0030, 
6211.11.1020, 
and  6211.12.1020  (Category  65&-S). 

^'  Category  224-\/:  only  HTS  numbers 
5801.23.0000.  5801.24.0000, 
5801.25.0020,  5801.26.0010, 
5801.31.0000,  5801.33.0000, 
5801.35.0010,  5801.35.0020, 
5801.36.0010  and  5801. 36.0020. 

22  Category  224-0:  all  HTS  numbers  ex- 
cept 580121.0000,  5801.23.0000, 
5801.24.0000,  5801.25.0010.  5801.25.0020, 
5801.26.0010.  5801.26.0020,  580V31.0000, 
5801.33.0000.  5801.34.0000,  580i.35.0010, 
5801.35.0020,  5801.36.0010  and 
5801.36.0020  (Category  224-V) 

23  Category  369-0  all  HTS  numbers  ex- 
cept 6302.60.0010,  6302.91.0005  and 
6302.91.0045  (Category  369-0); 
4202.22.4020,  4202.22.4500,  4202.22.8030 
(Category  369-H);  4202.12.4000. 
4202.12.8020.  4202.12.8060,  4202.92.1500. 
4202.92.3015.  4202.92.6090  (Category  369- 
L):  and  6307.10.2005  (Category  36»-S) 

?"  Category  604-O:  all  HTS  numbers  ex- 
cept 5509.32.0000  (Category  604-A). 

26  Category  669-0:  all  HTS  numbers  ex- 
cept 6305.32.0010.  6305.32.0020, 
6305.33.0010,  6305.33.0020  and 
5305.39.0000.  (Category  669-P). 

670-O:    only    HTS    numbers 
420222.8050  and 


on»y     HTS     number 
only     HTS     number 


26  Category 
4202.22.4030 
4202.32.9550. 

2^  Category    369-S: 
6307.10.2005. 

28  Category    863-S: 

6307.10.2015. 

29 Silk  handkerchiefs .  gloves,  hosiery,  bras- 
sieres and  other  txxJy  supporting  garments, 
scarves,  and  babtes'  garments  are  not  in- 
cluded in  this  agreement. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  97-975  Filed  1-10-97;  12:08  pm) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 
Commission,  Washington.  DC  20207. 
"FEDERAL  REGISTER"  CITATION  Of 
PREVIOUS  ANNOUNCEMENT:  [insert  FR 
citationl. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:00  a.m..  January  1,1.  1997. 
CHANGES  IN  MEETING:  The  meeting 
concerning  Multi-Purpose  Lighter 
Petition  CP  96-1  has  been  canceled. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-<^)709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary.  43.30  East  West  Highway, 
Bethesda.  MD  20207  (301)  504-0800.  " 

Baled   lanuary  8.  1997. 
Sadye  E.  Dunn, 

Secretary 

|FR  Doc.  97-1012  Filed  1-10-97;  1.56  pm] 

BILUMG  CODE  SJS&-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Public  Hearing  And 
Extension  Of  Public  Comment  Period 
For  The  Draft  Environmental  Impact 
Statement  For  Disposal  And  Reuse  Of 
The  Naval  Air  Warfare  Center,  Aircraft 
Division,  Warminster,  Pennsylvania 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508)'.  implementing 
procedural  provisions  of  the  National 
Environmental  Policv  Act,  the 
Department  of  the  Navv  has  prepared 
and  filed  on  December  20,  1996  with  the 
U.S.  Environmental  Protection  Agencv 
the  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  disposal  and 
subsequent  reuse  of  the  Naval  Air 
Warfare  Center,  Aircraft  Division 
(NAWCAD).  Warminster,  Pennsylvania. 
The  DEIS  addresses  the  environmental 
consequences  of  the  proposed 
Community  Reuse  Plan  for  the 
NAWCAD  as  prepared  by  the  Bucks 
County  Economic  Adjustment 
Committee  and  Base  Reu.se 
Subcommittee  (now  known  as  the 
Federal  Lands  Reuse  Authority  of  Bucks 
County)  in  March  of  1995 
ADDRESSES:  The  Department  of  the  Navy 
will  hold  a  public  hearing  to  inform  the 
public  of  the  DEIS  findings  and  to 
solicit  comments.  The  hearing  will  be 
held  on  Tuesday.  January  28,  1997, 
beginning  at  7;30  p.m.,  at  the 


Warminster  Township  Building,  Henry 
and  Gibson  Avenues,  Warminster, 
Pennsylvania.  Please  call  the  point  of 
contact  below  or  the  Township  Building 
in  the  case  of  inclement  weather. 

Federal,  state  and  local  agencies  and 
interested  parties  are  invited  and  urged 
to  attend  or  be  represented  at  the 
hearing.  Oral  statements  will  be  heard 
and  transcribed  bv  a  stenographer: 
however,  to  assure  the  accuracy  of  the 
record,  all  statements  should  be 
submitted  in  writing.  All  statements, 
both  oral  and  written,  will  become  part 
of  the  public  record  on  this  action  and 
will  be  given  equal  consideration. 

Additional  copies  of  the  DEIS  have 
been  placed  in  the  Warminster  Library, 
1076  Emma  Lane.  Warminster. 
Pennsylvania  and  the  Bucks  County 
Library,  150  South  Pine  Street, 
Doylestown,  Pennsylvania. 

The  previously  published  comment 
period  has  been  extended  to  close  on 
February  24,  1997.  Written  comments 
on  the  DEIS  should  be  mailed  to  the 
address  noted  below  and  must  be 
postmarked  not  later  than  Februarv  24, 
1997  to  be  part  of  the  official  record. 
This  public  hearing  and  comment 
period  shall  also  serve  as  an  opportunity 
for  members  of  the  public  to  express 
their  views  on  the  effect  of  the  proposed 
Reuse  Plan  on  the  property. 
FOR  FURTHER  INFORMATION  CONTACT: 
.-\dditional  information  concerning  this 
notice  may  be  obtained  by  contacting 
Mr  Kurt  Frederick  (Code  202)  Northern 
Division,  Naval  Facilities  Engineering 
Command.  10  Industrial  Highway,  MSC 
82,  Lester  PA  19113,  telephone  (610) 
595-0728,  facsimile  (610)  595-0778. 

Dated;  January  9,  1997. 

D.E.  Koenig, 

LCDR.  lAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  97-849  Filed  1-13-97;  8:45  am] 

BILLING  CODE  3810-FF-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463^  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Nevada  Test  Site. 

DATES:  Wednesday.  February  5.  1997: 
5:30  p.m.-9:00  p.m. 


ADDRESS:  Community  College  of 
Southern  Nevada  (Cheyenne  Avenue 
Campus),  High  Desert  Conference  and 
Training  Center,  Room  1422,  3200  East 
Cheyenne  Avenue,  North  Las  Vegas, 
Nevada  89030-4296,  702-651-4294. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  phone: 
702-295-0197. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Februarv  Agenda: 

5:30  pm'— Call  to  Order 

5:40  pm — Presentations 

7:00  pm — Public  Comment/Questions 

7:30  pm— Break 

7:45  pm — Review  Action  Items 

8:00  pm — Approve  Meeting  Minutes 

8:10  pm — Committee  Reports 

8:45  pm — Public  Comment 

9:00  pm — Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a,m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

Issued  at  Washington,  DC,  on  January  7, 
1997. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 
IFR  Doc.  97-835  Filed  1-13-97;  8:45  am) 
BILUNG  CODE  M5O-01-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Pantex  Plant 
Amarillo,  Texas 

AGENCY:  Department  of  Energy. 
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ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463'  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting; 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Pantex  Plant.  Amarillo.  Texas. 
DATE  AND  TIME:  Tuesday.  Januarv  28, 
1997:  1:00  p.m.— 5:00  jD.m. 
ADDRESS:  Amarillo  Association  of 
Realtors,  5601  Enterprise  Circle, 
Amarillo,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Williams.  Program  Manager, 
Department  of  Energv.  Amarillo  Area 
Office.  P.O.  Box  30030,  Amarillo,  TX 
79120(806)  477-3121. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Board  provides 
input  to  the  Department  of  Energy  on 
Environmental  Management  strategic 
decisions  that  impact  future  use,  risk 
management,  economic  development, 
and  budget  prioritization  activities. 

Tentative  Agenda 

1:00  p.m. — Welcome — Agenda 

Review— Approval  of  Minutes 
1:15  p.m. — Nominations  Subcommittee 

Report;  Approval  of  Continuing 

Members 
1:30  p.m. — Transition,  Funding 

Mechanism  Change  Discussion,  & 

Recommendation 
5:00  p.m. — Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public,  and  public  comment 
will  be  invited  throughout  the  meeting. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Tom  Williams"  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  davs 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center.  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 


from  7:45  am  to  10:00  pm,  Monday 
through  Thursday;  7:45  am  to  5:00  pm 
on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  pm  to  6:00  pm  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
pm,  Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  ayailable 
by  writing  or  calling  Tom  Williams  at 
the  address  or  telephone  number  listed 
above. 

Issued  at  Washington  iXi  on  January  8. 
1997 

Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Committee 

Management  Officer 

|FR  Doc.  97-836  Filed  1-13-97;  8:45  am] 

BILUNG  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[FERC-715]  ' 

Agency  Information  Collection  Under 
Review  by  ttie  Office  of  Management 
and  Budget 

lanuary  8.  1997 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  request  submitted  for 

review  to  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  Any  interested  person 
may  file  comments  on  the  collection  of 
information  directly  with  0MB  and 
should  address  a  copy  of  those 
comments  to  the  Commission,  as 
explained  below.  The  Commission 
received  public  comments  from  a  single 
entity  in  response  to  an  earlier  Federal 
Register  notice  of  September  9.  1996  (61 
FR  47506)  and  has  replied  to  these 
comments  in  its  submission  to  OMB. 
DATES:  Comments  must  be  filed  on  or 
before  February  13.  1997. 
ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Federal  Energv  Commission 
Desk  Officer.  726  Jackson  Place.  N.W.. 
Washington,  D.C.  f0503.  A  copy  of  the 
comments  should  also  be  sent  to  Federal 


Energy  Regulatory  Commission. 
Division  of  Information  Services, 
Attention:  Mr.  Michael  Miller,  888  First 
Street.  N.E..  Washmgton.  DC.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415  and  bv  e- 
mail  at  mmiller@fen:.fed.us 

SUPPLEMENTARY  INFORMATION: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains 

1.  Collection  of  Information.  FERC 
Form  No.  715.  "Annual  Transmission 
Planning  and  Evaluation  Report". 

2.  Sponsor  Federal  Energy  Regulatory 
Commission. 

3.  Control  No:  1902-0171   The 
Commission  is  now  requesting  that 
OMB  approye  a  three  year  extension  of 
these  mandatory  collection 
requirements 

4.  .\ecessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing 
pro\'isions  of  the  Federal  Power  Act 
(FP.A).  The  information  reported  on 
FERC  Form  No.  715  is  used  to 
adequately  inform  potential 
transmission  customers.  State 
Regulatory  authorities,  and  the  public  of 
potentially  available  transmission 
capacity  and  transmission  constraints 
on  electric  transmission  systems. 

Potential  electrical  transmission 
system  customers  will  use  the 
information  to  determine  transmission 
availability  to  potential  yvholesale 
electric.  po\\er  purchasers.  Transmission 
dependent  utilities  will  use  the 
information  to  determine  transmission 
availability  f:  jm  alternative  yvholesale 
suppliers.  The  information  is  consistent 
with  and  supports  the  Commission's 
policy  of  encouraging  information 
sharing  and  dispute  resolution  betyveen 
all  stakeholders  within  Regional 
Transmission  Groups.  The  data  reported 
on  Form  No.  715  will  facilitate  analysis 
and  resolutif  i  of  transmission  disputes 
brought  before  the  Commission 

5.  Respondent  Description  The 
respondent  uni\erse  currently 
comprises  approximate!)  200  public 
utilities. 

6  Estimated  Burden-  20.000  total 
burden  hours,  200  respondents.  200 
responses  aniiually.  100  0  hours  per 
response  (average). 

Statuton  Authority:  Sections  202,  203. 

205.20bidl,  207,  :i0.2n.  212.  304(a)  and 
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311  of  the  Federal  Power  Act,  as  amended 

(49  Stat.  838;  16  U.S  C.  791a-825r). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary 

IFR  Doc.  97-825  Filed  1-13-97;  8:45  ami 

BILLMQ  CODE  t717-01-M 


[Docket  Nos.  CP96-1 78-000,  CP9e-178- 
002,  CPM-248-000,  CP96-248-003,  CP96- 
240-000,  and  CP96-249-003] 

Maritimes  &  Northeast  Pipeline,  LL.C. 
and  Portland  Natural  Gas 
Transmission  System;  Notice  of 
Meeting 

lanuary  9,  1997. 

On  January  17,  1997,  the  Commission 
staff  will  meet  with  Maritimes  & 
Northeast  Pipeline,  L.L.C.  (Maritimes) 
and  Portland  Natural  Gas  Transmission 
System  (PNGTS).  The  meeting  is  in 
response  to  Maritimes'  and  PNGTS's 
Joint  Request,  filed  January  3,  1997,  for 
a  pre-filing  conference  to  discuss  a  joint 
application  proposed  to  be  filed  by 
January  27,  1997.  The  proposed  filing 
concerns  a  30-inch  diameter  pipeline 
from  Westbrook,  Maine  to  Dracut, 
Massachusetts  that  will  be  jointly 
owned  by  Maritimes  and  PNGTS.  In 
addition,  other  environmental  and 
scheduling  issues  will  be  discussed.  The 
meeting  will  occur  at  9:30  AM,  in  a 
room  to  be  desigiiated  at  the 
Commission's  headquarters.  888  First 
Street  NE.  Washington,  DC. 

Subsequent  to  the  filing  of  the  joint 
application,  the  Commission  staff  will 
issue  a  notice  to  convene  a  technical 
conference  to  be  held  at  a  location  near 
the  proposed  joint  project  area.  The 
exact  time  and  location  will  be  provided 
in  that  notice. 

For  additional  information  of  a 
procedural  nature,  contact  Jeff  Wright  at 
(202) 20&-2239. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-S41  Filed  1-13-97;  8:45  ami 
MUJNG  CODE  <717-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-399-000  and  Docket  No. 
ER97-449-000 

MP  Energy,  Inc.  and  Montana  Power 
Company;  Notice  of  Issuance  of  Order 

January  8,  1997 

On  November  7,  1996,  MP  Energy, 
Inc.  (MP  Energy)  filed  an  application  for 


authorization  to  sell  power  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  MP  Energy 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  MP  Energy. 
On  January  6.  1997,  the  Commission 
issued  an  Order  Conditionally 
.\ccepting  For  Filing  Proposed  Market- 
Based  Rates  (Order),  in  the  above- 
docketed  proceedings. 

The  Commission's  January  7,  1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34.  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (E),  (F),  and  (H): 

(E)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  MP  Energy 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214 
(1996). 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above,  NfP  Energy  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the  MP 
Energy,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
intere.sts  will  be  adversely  affected  by 
continued  Commission  approval  of  MP 
Energy's  issuances  of  securities  or 
assumptions  of  liabilities.  *  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  5,  1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington.  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  97-826  Filed  1-13-97;  8:45  am] 

BtUJNa  CODE  (717-41-M 


[Docket  No.  PFM7-3-000] 

Olympic  Pipeline  Company;  Notice  of 
Petition  for  Rate  Approval 

January  10, 1997. 

Take  notice  that  on  December  12, 
1996,  Olympic  Pipeline  Company 
(Olympic),  filed  pursuant  to  Section 
284.123(b)(2)  of  the  Commission's 
Regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
as  fair  and  equitable  a  firm 
transportation  reservation  charge  of 
$3.22  per  MMBtu  and  a  100  percent 
load  factor  interruptible  transportation 
charge  of  $0.1060  per  MMBtu  for 
transportation  services  performed  by 
Olympic  through  its  West  Chalkley 
System  under  Section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Olympic  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  Section 
2(16)  of  the  NGPA  and  it  ovms  and 
operates  an  intrastate  pipeline  system  in 
the  State  of  Louisiana.  Olympic 
proposes  an  effective  date  of  December 
12,  1996. 

Pursuant  to  Section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
Sections  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed  ' 
with  the  Secretary  of  the  Commission 
on  or  before  January  31, 1997.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-934  Filed  1-14-97;  8:45  ami 

BHJJNQ  COOE  fTiy-OI-M 
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[Docket  No.  EG97-23-O00,  et  al.] 

Jamaica  Energy  Operators,  Ltd.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  6,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Jamaica  Energy  Operators,  Ltd. 

[Docket  No.  EG97-23-O001 

On  December  19,  1996,  Jamaica 
Energy  Operators,  Ltd.  ("Applicant"),  c/ 
o  Wartsila  Power  Development,  Inc.. 
116  Defense  Highway.  Suite  502, 
Annapolis,  Maryland  21401.  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  is  a  Jamaican  limited 
liability  company  formed  to  operate  an 
electric  generating  facility  located  in 
Old  Harbour  Bay,  Jamaica. 

Comment  date:  January  13,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER97-880-000) 

Take  notice  that  on  December  20, 
1996,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Koch 
Power  Services,  Inc.  under  Rate  GSS. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PacifiCorp 

[Docket  No.  ER97-882-000] 

Take  notice  that  on  December  23, 
1996,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Service  Agreements  with  Minnesota 
Power  &  Light  Company,  Montana 
Power  Company  and  Washington  Water 
Power  Company  under,  PacifiCorp's 
FERC  Electric  Tariff,  Original  Volume 
No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  system  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  party,  1  stop  bit). 


Comment  date:  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Interstate  Power  Company 

[Docket  No.  ER97-883-OOOI 

Take  notice  that  on  December  23, 
1996,  Interstate  Power  Company, 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  Rate  Schedule  FERC 
No.  147. 

Comment  date:  January  21.  1997,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Interstate  Power  Company 

[Docket  No.  ER97-884-0001 

Take  notice  that  on  December  23, 
1996.  Interstate  Power  Company, 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  Rate  Schedule  FERC 
Nos  144  and  148. 

Comment  date:  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  United  Illuminating  Company 

(Docket  No.  ER97-885-0001 

Take  notice  that  on  December  20. 
1996,  The  United  Illuminating  Company 
(UI),  tendered  for  filing  proposed 
changes  to  its  Wholesale  Electric  Sales 
Tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  2  (Tariff).  In  these  changes. 
UI  proposes  to  revise  Artiv,le  5  of  the 
Tariff  to  address  the  functional 
unbundling  and  open  access 
requirements  in  the  Commission's  Order 
No.  888,  Docket  No.  RM95-8-000,  61 
Fed.  Reg.  21,540  (May  10,  1996),  FERC 
Stat,  and  Regs.  131,036  (1996),  rehg 
pending.  UI  also  proposes  to  revise 
Articles  4  and  8  of  the  Tariff  and  to 
remove  Appendix  B  from  the  Tariff. 

UI  requests  an  effective  date  of 
December  31,  1996,  and  has  therefore 
requested  that  the  Commission  waive  its 
60-day  prior  notice  requirement.  Copies 
of  the  filing  were  served  upon  all 
persons  that  have  executed  purchase 
agreements  with  UI  under  its  Tariff  and 
upon  Robert  J.  Murphy,  Executive 
Secretary,  Connecticut  Department  of 
Pubhc  Utility  Control. 

Comment  date:  Januaiy  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Brooklyn  Navy  Yard  Cogeneration 
Partners.  L.P. 

[Docket  No.  ER97-686-000] 

Take  notice  that  on  December  23. 
1996,  Brooklyn  Navy  Yard  Cogeneration 
Partners,  LP.,  tendered  for  filing  three 
initial  rate  schedules  for  sales  of  energy 
and  capacity. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER97-887-0O01 

Take  notice  that  on  December  23, 
1996,  the  American  Electric  Power 
Service  Corpo;  ttion  (AEPSC).  tendered 
for  filing  executed  service  agreements 
with  numerous  parties,  under  the  AEP 
Companies'  Point-to-Point  Transmission 
Service  Tariffs.  The  Transmission  Tariff 
has  been  designated  as  FERC  Electric 
Tariff  Original  Volume  No.  4.  effective 
|uly  9.  1996.  AEPSC  requests  waiver  of 
notice  to  permit  the  Service  Agreements 
to  be  made  effective  for  service  billed  on 
and  after  November  20,  1996. 

A  copy  of  the  filing  was  served  upon 
the  parties  and  the  State  Utility 
Regulatory  Commission  of  Indiana, 
Kentucky.  Michigan,  Ohio.  Tennessee. 
Virginia  and  West  Virginia. 

Comment  date  ]anuar\-  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Central  Vermont  Public  Service 
Corporation 

IDockel  No  ER97-888-0001 

Take  notice  that  on  December  23, 
1996,  Centra]  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  an  amendment  to  conform  its 
FERC  Original  Tariff  No.  5  to  the 
Commission's  Order  888. 

Central  Vermont  requests  the 
Commission  to  waive  its  notice  of  filing 
requirement  to  permit  the  amendment 
to  become  effective  according  to  its 
terms.  In  support  of  its  requests  Central 
Vermont  states  that  allowing  the  Serv'ice 
Agreement  to  become  effective  as 
provided  will  enable  the  Company  and 
its  customers  to  achieve  mutual 
benefits. 

Comment  date:  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Company 

[Docket  No.  ER97-889-OOOJ 

Take  notice  that  on  December  23, 
1996.  New  England  Power  Company, 
filed  a  Service  Agreements  and 
Certificates  of  Concurrence  with 
Equitable  Powr    Services  Company 
under  NEP's  FERC  Electric  Tariffs, 
Original  Volume  Nos.  5  and  6. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER97-890-000i 

Take  notice  that  on  December  23. 
1996,  Central  Hudson  Gas  k  Electric 
Corporation  (CHG&E).  tendered  for 
filing  pursuant  to  §35.12  of  the  Federal 
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Energy  Regulatory  Commission's 
Regulation  18  CFR,  as  an  Initial  Rate 
Schedule,  a  power  Sales  Tariff  whereby 
Central  Hudson  may  sell  capacity  and/ 
or  energy  to  electric  utilities,  as  the 
parlies  may  mutually  agree  from  time  to 
time.  The  proposed  Tariff  requires 
interested  purchasers  to  enter  into  a 
Service  Agreement  with  Central  Hudson 
before  transactions  may  commence 
under  this  Tariff.  Service  under  this 
agreement  is  requested  to  commence  on 
January  1,  1997. 

Central  Hudson  requests  that  its  Tariff 
be  accepted  for  filing  and  allowed  to 
become  effective  in  accordance  with  its 
terms  as  specified.  CHG&E  has  served  a 
copy  of  the  filing  upon  the  New  York 
State  Public  Service  Commission. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  England  Power  Company 

(Docket  No.  ER97-891-OOOI 

Take  notice  that  on  December  23, 
1996,  New  England  Power  Company, 
filed  a  Service  Agreements  and 
Certificates  of  Concurrence  with 
Northeast  Utilities  Service  Company 
under  NEP's  FERC  Electric  Tariffs. 
Original  Volume  Nos.  5  and  6. 

Comment  date:  Januarv'  21.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  England  Power  Company 

[Docket  No.  ER97-892-0O0I 

Take  notice  that  on  December  23, 
1996,  New  England  Power  Company, 
filed  a  Service  Agreements  and 
Certificates  of  Concurrence  with  The 
Power  Company  of  America,  LP  under 
NEP's  FERC  Electric  Tariffs.  Original 
Volume  Nos.  5  and  6. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Company 

[Docket  No.  ER97-fl93-000| 

Take  notice  that  on  December  23, 
1996,  New  England  Power  Company, 
filed  a  Service  Agreements  and 
Certificates  of  Concurrence  with  LG&E 
Power  Marketing,  Inc.  under  NEP's 
FERC  Electric  tariffs.  Original  Volume 
Nos.  5  and  6. 

Comment  date:  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end.of  this  notice. 

15.  New  England  Power  Company 

[Docket  No.  ER97-894-000| 

Take  notice  that  on  December  23, 
1996,  New  England  Power  Company, 
filed  a  Service  Agreements  and 
Certificates  of  Concurrence  with  CPS 


Utihties  under  NEP's  FERC  Electric 
Tariffs,  Original  Volume  Nos.  5  and  6. 
Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  England  Power  Company 

i Docket  No.  ER97-895-0001 

Take  notice  that  on  December  23. 
1996.  New  England  Power  Company 
filed  a  Service  Agreements  and 
Certificates  of  Concurrence  with 
Mansfield  Municipal  Electric 
Department  under  NEP's  FERC  Electric 
Tariffs.  Original  Volume  Nos.  5  and  6. 

Comment  date:  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER97-897-000I 

Take  notice  that  on  December  23, 
1996,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  submitted  for  filing 
modifications  to  the  following 
interconnection  agreements: 

PSI  Energy,  Inc..  Rate  Schedule  No.  21 
Louisville  Gas  and  Electric  Company,  Rate 

Schedule  No.  24 
Indianapolis  Power  &  Light  Company,  Rate 

Schedule  No.  25 
Hoosier  Energy  Rural  Electric  Cooperative, 

Inc./PSI,  Rate  Schedule  No.  27 
Energy,  Inc.  Big  Rivers  Electric  Corporation, 

Rate  Schedule  No.  33 
Hoosier  Energy  Rural  Electric  Cooperative, 

Inc./PSl.  Rate  Schedule  No.  43 
Energy,  Inc.,  Wabash  Valley  Power 

Association,  Inc..  Rate  Schedule  No.  45 

The  proposed  modifications  are 
intended  to  terminate  SIGECO 's  right  to 
make  economy  sales  under  each  of  the 
agreements. 

Copies  of  this  filing  have  been  served 
upon  each  of  the  parties  ti  the 
interconnection  agreements. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PacifiCoq) 

[Docket  No.  ER97-«98-000l 

Take  notice  that  on  December  23, 
1996.  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations. 
Revision  No.  22  to  Exhibit  A  anc'  B, 
Contract  No.  14-06-2437.  Contract  for 
Interconnection  and  Transmission 
Service,  between  PacifiCorp  and 
Western  Area  power  Administration 
(Western).  PacifiCorp  Rate  vSchedule 
FERC  No  45 

Exhibit  A  specifies  the  projected 
maximum  mtegrated  demand  in 
kilowatts  which  PacifiCorp  desires  to 
have  transmitted  to  its  respective  points 
of  delivery  by  Western.  E}dubit  B 


specifies  the  projected  maximum 
integrated  demand  in  kilowatts  which 
Western  desires  to  have  transmitted  to 
its  respective  points  of  delivery  by 
PacifiCorp.  /* 

PacifiCorp  requests  an  effective  date 
of  January  1.  1997  be  assigned  to 
Revision  No.  22  to  Exhibit  A  and  B,  this 
date  being  consistent  with  the  effective 
date  of  the  revisions. 

Copies  of  this  filing  were  supplied  to 
Western  and  the  Wyoming  PubUc 
Service  Commission. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp 's  Regulatory 
Administration  Department's  bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  Januarv*  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  MidAmerican  Enei^y  Company 

[Docket  No.  ER97-899-000] 

Take  notice  that  on  December  23, 
1996,  MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street, 
Davenport,  Iowa  52801,  tendered  for 
filing  proposed  changes  to  its  Rate 
Schedule  FERC  Nos.  64  and  83.  The 
changes  consist  of  the  annual 
adjustment  of  the  transmission  service 
fee  for  1996  pursuant  to  the 
Transmission  Service  and  Facilities 
Agreement  dated  October  2,  1979,  as 
amended,  between  MidAmerican  and 
Cedar  Falls  Mimicipal  Electric  Utility 
(Cedar  Falls),  and  the  Transmission 
Service  Agreement  dated  August  26, 
1985,  as  amended,  between 
MidAmerican  and  Cedar  Falls. 

MidAmerican  proposes  an  effective  ' 
date  of  January  1,  1997  for  the  rate 
schedule  change  and  states  that  good 
cause  exists  for  this  waiver  pursuant  to 
the  Commission's  decision  in  Central 
Hudson  Gas  &■  Electric  Corporation,  60 
FERC  161,106  (1992). 

Copies  of  the  filing  were  served  upon 
representatives  of  Cedar  Falls,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date;  January  21,  1997,  in 
accordance  with  Standard  Paragiaph  E 
at  the  end  of  this  notice. 

20.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER97-900-000] 

Take  notice  that  on  December  23, 
1996,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
between  Southern  Energy  Marketing, 
Inc.  and  Virginia  Power  under  the  Open 
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Access  transmission  Tariff  to  Eligible 
Purchasers  dated  July  9,  1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  Southern 
Energy  Marketing,  Inc.  as  agreed  to  by 
the  parties  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  dafe:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PECO  Energy  Company 

(Docket  No.  ER97-901-OO0I 

Take  notice  that  on  December  23. 
1996,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
December  11.  1996  with  Equitable 
Power  Services  Companv  (EPSC)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  5  (Tariff).  The  Service 
Agreement  adds  EPSC  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  11,  1996.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  EPSCand  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  dofe.- January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  inter\'ene  or  protest  with  the 
Federal  Energy  Regulaiory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214)v  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary-. 
|FR  Doc.  97-824  Filed  1-13-97;  8:45  am) 

BILUMG  CODE  671 7-01 -P 


[Docket  No.  ER94-734-003,  et  ai.] 

Southern  California  Edison  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

)anuar>'  8.  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  California  Edison  Company 

(Docket  No.  ER94-734-003( 

Take  notice  that  on  December  2.  1996, 
Southern  California  Edison  Companv 
tendered  for  filing  its  report  of  hourly 
costs  data  pursuant  to  the  Commission 
September  16.  1996,  order  in  Docket  No. 
ER94-734-000. 

Comment  dafe.- January  22.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Puget  Sound  Power  &  Light  Company 

(Docket  No  ER96-2789-003( 

Take  notice  that  on  December  19. 
1996,  Colockum  Transmission 
Company,  Inc.  tendered  for  filing  a 
Certificate  of  Concurrence  in  the  above- 
referenced  docket. 

Comment  dote:  January  22.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Union  Electric  Company 

(Docl^et  No.  ER96-2 790-000) 

Take  notice  that  on  November  29, 
1996,  Union  Electric  Company  (UE) 
submitted  a  request  to  withdraw  its 
filing  dated  August  23,  1996  of  a  First 
Amendment  to  the  Wholesale  Electric 
Service  Agreement  and  a  First 
Amendment  to  the  Substitute  Power 
Agreement  between  -the  City  of  Perry, 
Missouri  and  UE. 

Comment  da/e;  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
(Wisconsin) 

(Docket  No.  ER97-1-0001 

Take  notice  that  on  December  18 
1996,  Northern  States  Power  Company 
(Wisconsin)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  January  22,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Maine  Public  Service  Company 

(Docket  No.  ER97-208-UO0I 

Take  notice  that  on  December  10, 
1996,  Maine  Public  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  January  22.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Maine  Public  Service  Company 

(Docket  No  ER97-209-OOOI 

Take  notice  that  on  December  10, 
1996,  Maine  Public  Service  Company 
tendered  for  filing  an  amendment  in  thft 
above-referenced  docket. 

Comment  date:  January  22.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  South  Carolina  Gas  &  Electric 
Company 

(Docket  No.  ER97-669-0001 

Take  notice  that  on  December  26, 
1996,  South  Carolina  Gas  &  Electric 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  January  22.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Toledo  Edison  Company 

(Docket  No  ER97-738-000( 

Take  notice  that  on  December  10, 
1996.  The  Toledo  Edison  Companv  (TE) 
tendered  for  filing  with  the  Federal 
Energy  Regulator)  Commission 
agreements  TE  and  TransCanada  Power 
Corp.:  International  Utility  Consultants. 
Inc.;  AES  Power,  Inc.:  Federal  Energv 
Sales,  Inc.,  Tennessee  Power  Companv. 
and  Citizens  Lehman  Power  Sales 

TE  requests  that  the  agreements  be 
allowed  to  become  effective  on 
December  10.  1996. 

Comment  date:  January  22,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  .\llegheny  Power  Service  Corp.  on 
behalf  of  Monongahela  Power,  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power 

(Docket  No  ER97-871-0001 

Take  notice  that  on  December  20. 
1996.  .Allegheny  Power  Service  on 
behalf  of  Monongahela  Power  Companv, 
The  Potomac  Edison  Compan\  and  West 
Penn  Power  Company  (Allegheny 
Power),  filed  Notices  of  Termination  to 
terminate  economy  arrangements  in 
coordination  agreements.  The 
arrangements  are  terminated  upon 
mutual  consent  of  all  affected  parties. 
.•MIegheny  Power  requests  an  effective 
date  of  December  30,  1996. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Com.mi.ssion  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  \'irginia  Public 
Service  Commission. 
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Comment  date:  January  22.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Alle^eny  Power  Service  Corp. 

(Docket  No.  ER97-«96-000l 

Take  notice  that  on  December  23. 
1996,  Allegheny  Power  Service  Corp. 
(Allegheny)  tendered  for  filing  copies  of 
service  agreements  executed  by  and 
between  Allegheny  and  each  of  the 
operating  subsidiaries  of  Allegheny 
(Monongahela  Power  Company. 
Potomac  Edison  Company  and  West 
Penn  Power  Company) 

Comment  date:  January  22.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  El  Paso  Electric  Company 

IDocket  No.  ES97-20-000| 

Take  notice  that  on  January  3.  1997. 
El  Paso  Electric  Company  (El  Paso)  filed 
an  application,  under  §  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  not  more  than 
313,000  shares  of  its  Series  A  Preferred 
Stock,  at  quarterly  intervals  during  the 
period  from  February  1,  1997  through 
February  1.  1999.  Not  more  than  40.000 
shares  would  be  issued  each  quarter. 
The  Preferred  Stock  would  be  issued  for 
the  purpose  of  making  payments  in  kind 
in  heu  of  cash  dividends  on  its 
outstanding  Preferred  Stock,  consistent 
with  the  terms  of  the  Preferred  Stock 
issued  pursuant  to  El  Paso's  Fourth 
Amended  Stand  Alone  Plan  of 
Reorganization. 

Comment  date:  January  22.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-1 07-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  19.  1996. 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Intercormection  Agreement  between  PSI 
and  The  City  of  Logansport.  Indiana. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31.  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997 

Copies  of  the  filing  were  served  on 
Logansport  Municipal  Utilities,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 


Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cinergy  Services,  Inc. 

IDocket  No.  OA97-1 08-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  19,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  PSI  and 
Baltimore  Gas  &  Electric. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No  888  by  the  December  31.  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1.  1997. 

Copies  of  the  filing  were  served  on 
Baltimore  Gas  &  Electric  Company,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utihties  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cinergy  Services,  Inc. 

IDocket  No.  OA97-10&-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  19,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy.  Inc.  (PSI).  modifications  to  the 
Interconnection  Agreement  between  PSI 
and  Kentucky  Utilities  Company. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No  888  by  the  December  31.  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1 .  1997. 

Copies  of  the  filing  were  served  on 
Kentucky  Utilities  Company,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-110-0001 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  19.  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 


Interconnection  Agreement  between  PSI 
and  Southern  Indiana  Gas  and  Electric 
Company. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31.  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Southern  Indiana  Gas  and  Electric 
Company,  the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date;  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Cinergy  Services,  Inc. 

[Docket  No.  OA97-1 11-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  19, 1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Power  Coordination  Agreement  between 
PSI  and  Indiana  Municipal  Power 
Agency. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31.  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
Indiana  Municipal  Power  Agency,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-1 12-000) 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  19,  1996. 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interconnection  Agreement  between  PSI 
and  Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.  and  Southern  Indiana 
Gas  and  Electric  Company. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 
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Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.,  Southern  Indiana  Gas 
and  Electric  Company,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  UtiUtv  Regulatory  Commission. 

Comment  aa(e;  January  21, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Cinergy  Services,  Inc. 

[Docket  No.  OA97-11 3-000) 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  19,  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  4  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  PSI  and 
Illinois  Municipal  Electric  Agency. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1,  1997. 

Copies  of  the  filing  were  served  on 
Illinois  Municipal  Electric  Agency,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cinergy  Services,  Inc. 

IDocket  No.  OA97-1 14-000] 

Take  notice  that  Cinergy  Services,  Inc. 
(Cinergy)  on  December  19.  1996, 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interconnection  Agreement  between  PSI 
and  Louisville  Gas  and  Electric 

Company. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31,  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January'  1,  1997. 

Copies  of  the  filing  were  served  on 
Louisville  Gas  and  Electric  Company, 
the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Black  Hills  Coqioration 

IDocket  No.  OA97-115-000| 

Take  notice  that  Black  Hills 
Corporation,  which  operates  its  electric 
utility  business  under  the  assumed 
name  of  Black  Hills  Power  and  Light 
Company  (Black  Hills)  on  December  19. 
1996.  tendered  for  filing  changes  to  its 
Economy  Power  Sales  tariff.  The 
changes  are  required  by  Commission 
Order  No.  888  and  unbundle  Black 
Hills'  power  supply  and  transmission 
services. 

Black  Hills  has  requested  that  further 
notice  requirement  be  waived  and  the 
tariff  be  allowed  to  become  effective 
January  1.  1997. 

Copies  of  the  filing  were  provided  to, 
Tri-State  Generation  and  Transmission 
Association.  Inc.,  PacifiCorp,  Montana 
Power  Company.  PubUc  Service 
Company  of  Colorado,  Basin  Electric 
Power  Cooperative.  Platte  River  Power 
Authority.  Illinova  Power  Marketing. 
Inc..  LG&E  Power  Marketing.  Inc..  Enron 
Power  Marketing.  Inc.,  KN  Marketing. 
Inc. .  Rainbow  Energy  Marketing 
Corporation,  and  the  regulatory 
commission  of  each  of  the  states  of 
South  Dakota.  Wyoming,  and  Montana. 

Comment  date:  January  21.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  OA97-n6-000l 

Take  notice  that  on  December  19. 
1996,  Central  Vermont  Public  Service 
Corporation  tendered  for  filing  an 
application  for  limited  waiver  of  Order 
No.  889. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Allegheny  Power  Service  Corp. 

[Docket  No.  OA97-11 7-000] 

Take  notice  that  on  December  19. 
1996,  Allegheny  Power  Service  Corp. 
(Allegheny)  tendered  for  filing 
Allegheny's  Standards  of  Conduct. 

Comment  date:  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Allegheny  Power  Service  Corp.  on 
behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

IDocket  No.  OA97-1 18-000) 

Take  notice  that  on  December  19. 
1996.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company  and  West  Penn  Power 
Company  (Allegheny  Power),  and 
Pennsylvania  Power  Company  and  Ohio 


Edison  Company  filed  a  compliance 
filing,  as  required  by  Order  No.  888.  to 
unbundle  generation  and  transmission 
services  for  transaction  after  December 
31.  1996,  offered  under  an  existing 
coordination  agreement. 

Copies  of  the  filing  have  been 
provided  to  the  Public  UtiUties 
Commission  of  Ohio,  the  Permsylvania 
Public  Utihty  Commission,  the 
Maryland  Public  Ser\'ice  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission 

Comment  da/e.  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Central  Power  and  Light  Company 
West  Texas  Utilities  Company 

[Docket  No.  OA97-U9-0001 

Take  notice  that  on  December  20. 
1996.  Central  Power  and  Light  Company 
(CPL)  and  West  Texas  Utihties 
Company  (WTU)  sought  limited  waiver 
of  the  Commission's  Order  No  889 
requirements.  CPL/WTU  explain  that 
they  are  members  of  the  Electric 
Reliabilitv  Council  of  Texas  and  that  the 
ERCOT  OASIS  will  not  be  hilly 
operational  on  January  3,  1997.  CPL/ 
WTU  propose  to  adhere  to  interim 
procedures  that  enable  eligible 
customers  to  obtain  transmission  service 
under  the  CPL/WTU  open  access 
transmission  service  tariff  in  a  manner 
consistent  with  Order  No.  889. 

Comment  date:  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Illinois  Power  Company 

[Docket  No.  OA97-1 20-000) 

Take  notice  that  on  December  20, 
1996.  Illinois  Power  Company  (IP) 
tendered  for  filing  an  Attachment  to  its 
coordination  agreements.  IF  states  that 
the  purpose  of  the  Attachment  is  to 
unbundle  transmission  and  ancillary 
service  costs  from  economy  energy 
coordination  agreement  sales  as 
required  by  Order  888. 

Comment  date:  January  21,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

26.  Orange  and  Rockland  Utilities.  Inc. 

IDocket  No  O.^97-l21-000i 

Take  notice  that  on  December  20, 
1996.  Orange  and  Rockland  Utilities. 
Inc.  tendered  for  filing  its  Standards  of 
Conduct  for  the  separation  of 
transmission  operation  functions  and 
generation  marketing  functions. 

Comment  date:  January  21.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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27.  Allegheny  Power  Service  Corp.  on 
behalf  of  Monongahela  Power  Co..  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  OA97-1 22-000] 

Take  notice  that  on  December  20. 
1996.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed  a 
request  for  an  extension  of  time  to  meet 
complianc-e  requirements  for 
unbundling  future  economy 
transactions  under  an  existing 
coordination  agreement  with  the  PJM 
Group.  Allegheny  Power  requests  an 
extension  until  January  31,  1997. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Conunission. 
the  Virginia  State  Corporation 
Cojnmission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  January  15.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Cinergy  Services,  Inc. 

[Docket  No.  OA97-123-000] 

Take  notice  that  Cinergy  Services.  Inc. 
(Cinergy)  on  December  20.  1996. 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  4  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  modifications  to  the 
Interchange  Agreement  between  PSI  and 
Blue  Ridge  Power  Agencv. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31.  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1.  1997. 

Copies  of  the  filing  were  served  on 
Blue  Ridge  Power  Agency,  the  Kentucky 
Public  Service  Commission,  the  Public 
UtiUties  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission 

Comment  c/afe;  January  21.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Cinergy  Services,  Inc. 

(Docket  No.  OA97-1 24-0001 

Take  notice  that  Cinergy  Services.  Inc. 
(Cinergy)  on  December  20.  1996. 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  modifications  to  the 
Interconnection  Agreement  between  PSI 
Hoosier  Energy  Rural  Electric 


Cooperative.  Inc.  and  Southern  Indiana 
Gas  and  Electric  Company. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirement  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31.  1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1.  1997. 

Copies  of  the  filing  were  served  on 
Hoosier  Rural  Electric  Cooperative.  Inc.. 
Southern  Indiana  Gas  and  Electric 
Company,  the  Kentucky  Public  Service 
Commission,  the  Pubhc  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  21,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No  OA97-1 25-000] 

Take  notice  that  on  December  20. 
1996.  Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  filed, 
pursuant  to  Section  37.4(c)  of  the 
Commission's  Regulations,  Central 
Hudson's  procedures  for  compliance 
with  the  Commission's  Standards  of 
Conduct  for  public  utilities  as  set  forth 
in  the  Commission's  OASIS  Rule.  Open 
Access  Same  Time  Information  System 
and  Standards  of  Conduct,  Order  889, 
FERC  Stats.  &  Regs.  (Regulations 
Preambles  1991-1996)  <I  31,036  (1996). 
Central  Hudson  has  proposed  that  its 
procedures  take  effect  on  January  3, 
1997. 

Comment  date:  January  21,  1997.  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Illinois  Power  Company 

IDockst  No.  OA97-126-OOOI 

Take  notice  that  on  December  20. 
1996.  Illinois  Power  Company  (IP)  filed, 
pursuant  to  Section  37.4(c)  of  the 
Commission's  Regulations.  IP's 
procedures  for  compliance  with  the 
Commissions  Standards  of  Conduct  for 
public  utilities  as  set  forth  in  the 
Commission's  OASIS  Rule.  Open 
Access  Same  Time  Information  System 
and  Standards  of  Conduct,  Order  889. 
FERC  Stats.  &  Regs.  (Regulations 
Preambles  1991-1996)  131.036  (1996). 
IP  has  proposed  that  its  procedures  take 
effect  on  January  3.  1997. 

Comment  date:  January  21.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  New  England  Power  Company 

(Docket  No.  OA97-1 27-000) 

Take  notice  that  on  December  23. 
1996.  New  England  Power  Company  on 


behalf  of  the  NEES  companies 
submitted  its  Standards  of  Conduct 
filing  pursuant  to  the  requirements  of 
Order  No.  889. 

Comment  date:  January  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Madison  Gas  and  Electric  Company 

[Docket  No.  OA97-1 28-000] 

Take  notice  that  on  December  23, 
1996,  Madison  Gas  and  Electric 
Company  (MGE)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  the  following  sheets  from 
its  Original  Volume  No.  2  (Power  Sales 
Tariff). 


First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
•  First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


No.  1 
No.  2 
No.  3 
No.  4 
No.  5 
No.  9 
No,  12 
No.  13 
No.  14 
No.  16 
No.  17 
No.  18 


MGE  states  that  a  copy  of  the  filing 
has  been  provided  to  the  Public  Service 
Commission  of  Wisconsin  and  all 
customers  taking  service  under  the 
Power  Sales  Tariff. 

Comment  date.- January  23.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Grays  Ferry  Cogeneration 
Partnership 

[Docket  No.  QF94-147-0021 

On  December  23,  1996,  Grays  Ferry 
Cogeneration  Partnership  of  2600 
Christian  Street,  Philadelphia, 
Pennsylvania  19146,  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facihty  pursuant  to  Section  292.207(b) 
of  the  Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filiug. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility 
located  in  Philadelphia,  Pennsylvania, 
wrill  consist  of  a  combustion  turbine 
generator,  a  steam  turbine  generator,  a 
heat  recovery  steam  generator,  and  an 
auxiliary  steam  generator.  The  primary 
energy  source  will  be  natural  gas  or.  in 
the  alternative,  No.  2  fuel  oil.  The 
thermal  output  of  the  facihty  will  be 
sold  to  Trigen-Philadelphia  which  will 
be  used  in  its  steam  distribution  system 
to  provide  its  various  customers  with 
steam  for  heating,  cooling,  hot  water, 
sterilization,  food  preparation, 
humidification  and  other  process 
applications.  The  maximum  net  electric 
power  production  capacity  of  the 
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facility  will  be  178  MW.  Electric  power 
produced  by  the  facility  will  be  sold  to 
PECO  Energy  Company.  Construction  of 
the  facility  commenced  on  March  8, 
1996.  The  facihty  is  expected  to 
commence  commercial  operation  by 
Decembers,  1997. 

Comment  dafe;  January  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-843  Filed  1-13-97:  8:45  am] 
BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-667ft-2] 

Notice  Of  Disclosure  of  Confidential 
Business  Information  Obtained  Under 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Contractor  Dynamac, 
Osage  Iron  and  Metals  Superfund  Sits, 
Kansas  City,  Kansas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  EPA  hereby  complies  with  the 
requirements  of  40  CFR  2.301(h)  and  40 
CFR  2.310(h)  for  authorization  to 
disclose  to  its  contractor,  E>ynamac  of 
Rockville,  Maryland,  cost  recovery 
support  documentation  for  the  Osage 
Iron  and  Metals  Superfund  Site,  Kansas 
City,  Kansas.  This  disclosure  includes 
Confidential  Business  Information  (CBI] 
which  has  been  submitted  to  EPA 
Region  7,  Superfund  Division. 
Dynamac's  principal  office  is  2275 
Research  Boulevard,  Suite  500, 
Rockville,  Maryland  2085C. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  G.  Weatherford.  P.E.,  Superfund 
Division,  Environmental  Protection 
Agencv,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101,  (913)  551-7695. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Required  Determinations, 
Contract  Provisions  and  Opportunity  to 
Comment 

The  Comprehensive  Environmental 
Response,  Compensation  and  Liabilitv 
Act  of  1980  (CERCLA),  as  amended 
(commonly  known  as  "Superfund"). 
requires  the  establishment  of  an 
administrative  record  upon  which  the 
President  shall  base  the  selection  of  a 
response  action.  CERCLA  also  requires 
the  maintenance  of  many  other  records. 
EPA  has  entered  into  ESS  Contract  No. 
68-W4-0039  for  management  of  those 
records.  EPA  Region  7  has  determined 
that  disclosure  of  CBl  to  Dynamac  is 
necessary  in  order  that  the  contractor 
may  carry  out  the  work  requested  under 
the  above  contract  with  EPA.  The 
contract  complies  with  all  requirements 
of  40  CFR  2.301(h)(2)(ii)  and  40  CFR 
2.310(h).  EPA  Region  7  vkrill  require  that 
each  E>ynamac  employee  working  on 
cost  recovery  work  sign  a  written 
agreement  that  he  or  she: 

(1)  Shall  use  the  information  only  for 
the  purpose  of  carrying  out  the  work 
required  by  the  contract; 

f2)  Shall  refrain  from  disclosing  the 
information  to  anyone  other  than  EPA 
without  the  prior  written  approval  of 
each  affected  business  or  of  an  EPA 
regional  office;  and 

(3)  Shall  return  to  EPA  all  copies  of 
the  information  and  any  contracts  or 
extracts  therefrom  (a)  upon  completion 
of  the  contract,  (b)  upon  request  of  the 
EPA.  or  (c)  whenever  the  information  is 
no  longer  i-equired  by  Dynamac  for 
performance  of  work  requested  under 
the  contract.  These  non-disclosure 
statements  shall  be  maintained  on  file 
with  the  EPA  Region  7  Project  Officer 
for  Dynamac.  Dynamac  employees  will 
be  provided  technical  direction  from 
their  respective  EPA  contract 
management  staff. 

EPA  hereby  advises  affected  parties 
that  they  have  ten  (10)  working  days  to 
comment  pursuant  to  40  CFR 
2.301(h)(2)(iii)  and  40  CFR  2.310(h). 
Comments  should  be  sent  to:  leffirey  G. 
Weatherford,  P.E.,  Environmental 
Protection  Agency.  Region  7.  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

Dated-  December  23. 1996. 
Dennis  Grams, 
Regional  Administrator 
[FR  Doc.  97-875  Filed  1-13-97;  8:45  am) 

BtLUNG  CODE  6660-60-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  pap. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  Ucense  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington.  D.C.  20573. 
American  Freight  Liners.  Inc..  One 
World  Trade  Center.  Suite  #4667, 
New  York.  NY  10048,  Officers  Denzil 
C.  Fernando,  President.  Sasanka  D 
Ariyawansa.  Vice  President 
S.L.M.L.  Export  Inc.  d'b/a  Scully  &  Co 
Inc.,  12777  Jones  Road,  Suite  310. 
Houston,  TX  77070-4621.  Officers: 
Sharon  Lemer,  President.  Linda 
Givens.  Vice  President 
Noral  Cargo  International.  Inc..  4745 
NW  72nd  Avenue,  Miami.  FL  33166, 
Officers:  Norma  E.  Garcia,  President, 
Carlos  Garcia,  Vice  President 
SR  hitemational  Logistics,  LLC,  12373 
West  60th  Place,  Arvada,  CO  80004. 
Officer:  Russell  E.  Steele,  Manager 
Neal  Brothers,  Inc..  9871  Highway  76. 
Ladson.  SC  29456,  Officers:  David 
Kenneth  Neal,  President.  Christopher 
Brindley  Warburton.  Vice  President 
Panamerican  All  Trading  Services. 
Corp.,  5461  N.W.  72nd  Avenue. 
Miami,  FL  33166,  Officers:  Jorge 
.Murillo,  President.  Adriajia  P  Orozco, 
Secretary' 
Trans  WorM  Shipping  Co  Import/ 
Export.  300  W.  Glenoaks  Blvd.. 
Glendale.  CA  91202  Vartan  Nazerian 
Edward  Melkonian  Partnership 

Dated:  Januan.-  9.  1997. 
Joseph  C.  Polking, 

Secretary. 

IFR  Doc  97-«.-)0  Filed  1-13-97:  8:45  am] 

BtLUNG  COOe  673(M)1-M 

[Doclwt  No.  97-01] 

Alex  Parsinia  D/B/A  Pacific 
Internationa!  Shipping  and  Cargo 
Express;  Order  of  investigation 

Alex  Parsinia  ("Paursinia")  is  an 
individual  who  appears  to  be  doing 
business  under  the  names  Pacific 
International  Shipping  ("PIS")  and 
Cargo  Express  ("CE").  It  appears  that 
from  at  least  September  17.  1995  to  the 
present,  Parsinia  has  provided  ocean 
transportation  services  to  the  public  for 
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shipments  from  the  United  States  to 
foreign  countries.  PIS  and  CE  appear  to 
dispatch  shipments  via  ocean  common 
carriers,  arrange  for  the  transportation  of 
shipments  on  behalf  of  shippers, 
prepare  documentation  consisting  of 
bills  of  lading  and  export  documents. 
Shippers  appear  to  look  to  PIS  and  CE 
for  the  dehverv'  of  shipments,'  and  PIS 
and  CE  appear  to  hold  themselves  out 
to  perform  transportation  to  the  public 
and  accept  responsibility  for  the 
transportation  of  shipments  The 
shipments  consist  mostly  of  personal 
effects  or  household  goods.  Shipments 
are  contracted  with  ocean  common 
carriers  under  the  names  of  actual 
shippers  as  well  as  under  the  names  PIS 
and  CE. 

Section  19(a)  of  the  Shipping  Act  of 
1984  (■■1984  Act"),  46  U.S.C.  app. 
1718(a),  provides  that  no  person  may  act 
as  an  ocean  freight  forwarder  unless  that 
person  has  obtained  a  license  from  the 
Federal  Maritime  Commission.  Section 
3(19)  of  the  1984  Act.  46  U.S.C.  app. 
1702(19),  defines  an  ocean  freight 
forwarder  as  a  person  in  the  United 
States  that  dispatches  shipments  from 
the  United  States  to  a  forejgn  country 
via  common  carriers,  books  or  otherwise 
arranges  space  for  such  shipments  on 
behalf  of  shippers,  and  processes  the 
docimientation  or  performs  related 
activities  incident  to  those  shipments 
In  order  to^  obtain  an  ocean  freight 
forwarder  license,  a  forwarder  must 
furnish  to  the  Commission  a  bond  to 
insure  the  financial  responsibility  of  the 
forwarder,  and  the  Commission  must 
determine  that  the  forwarder  is  qualified 
by  experience  and  character  to  render 
forwardmg  services.  According  to  a 
review  of  records  maintained  by  the 
Commission's  Bureau  of  Tariffs, 
Certification  and  Licensing,  no  ocean 
freight  forwarder  Ucense  has  been 
issued  in  the  name  of  Alex  Parsinia. 
Therefore,  it  would  appear  that  Parsinia. 
by  dispatching  shipments,  by  booking  or 
otherwise  arranging  space  for  the 
shipments,  and  by  processing 
documentation  incident  to  ocean 
shipments  made  on  behalf  of  others 
frum  the  United  States,  has  acted  as  an 
ocean  freight  forwarder  without  a 
license  issued  by  the  Commission  in 
violation  of  section  19(a)  of  the  1984 
Act. 

Section  8(a)  of  the  1984  Act.  46  U.S.C. 
app.  1707(a).  provides  that  each 
common  carrier  must  file  a  tariff  with 
the  Commission  showing  all  o^  its  rates, 
charges,  classifications,  rules,  and 


'  The  C(  m.-nission  s  Office  of  Informal  Inquiries 
and  Complaints  has  received  eleven  complaints 
from  shippers  id  regard  to  difficulties  the  shippers 
have  encountered  in  obtaining  the  delivery  of 
shipments  turned  over  to  Parsinia. 


practices.  Section  3(6)  of  the  1984  Act, 
46  use.  1702(6),  in  pertinent  part, 
defines  a  common  carrier  as  a  person 
holding  hold  out  to  the  public  to 
provide  transportation  by  water  between 
the  United  States  and  a  foreign  country, 
that  assumes  responsibihty  for 
performing  the  transportation,  and 
utilizes  a  vessel  operating  on  the  high 
seas  for  providing  the  transportation. 
Section  3(17)  of  the  1984  Act,  46  U.S.C. 
1702(17),  defines  a  non-vessel-operating 
common  carrier  ("NVOCC")  as  a 
common  carrier  that  does  not  operate 
the  vessels  used  in  providing  the  ocean 
transportation  and  acts  as  the  shipper  in 
relation  with  the  ocean  common  carrier. 
Section  23(a)  of  the  1984  Act,  46  U.S.C. 
app.  1721(a),  further  provides  that  each 
NVOCC  must  furnish  to  the  Commission 
a  bond,  proof  of  insurance  or  other 
surety,  inter  alia,  to  msure  the  financial 
responsibility  of  the  carrier  to  pay  any 
judgment  for  damages  arising  from  its 
transportation-related  activities. 
,\ccording  to  the  records  maintained  by 
the  Commission's  Bureau  of  Tariffs, 
Certification  and  Licensing,  no  tariff  or 
bond  has  been  filed  with  the 
Commission  in  the  name  of  Alex 
Parsinia.  PIS  or  CE.  Therefore,  it  would 
appear  that  Parsinia,  by  providing  ocean 
transportation  of  cargo  to  the  public  for 
shipments  between  the  United  States 
and  foreign  countries  and  by  contracting 
as  3  shipper  for  the  carriage  of  the  cargo, 
has  acted  as  a  NVOCC  widiout  a  tariff 
or  bond  on  file  with  the  Commission,  in 
violation  of  sections  8(a)  and  23(a)  of 
the  1964  Act. 

Section  11(c)  of  the  1984  Act,  46 
U.S.C.  app.  1710(c),  sets  forth  the 
Commission's  authority  to  investigate 
violations  of  the  1984  Act.  In  the  event 
violations  are  found,  section  13(a)  of  the 
1984  Act,  46  use.  app.  1712(a), 
provides  that  the  Commission  may 
assess  civil  penalties.  Section  14(a)  of 
the  1984  Act,  46  U.S.C.  app.  1713(a), 
empowers  the  Commission  to  issue 
orders  relating  to  violations  of  the  1984 
Act. 

Now  therefore  it  is  ordered.  That 
pursuant  to  sections  8(a),  11(c),  13(a), 
14(a),  19ia)  and  23(a)  of  the  1984  Act, 
an  investigation  is  hereby  instituted  to 
determine: 

1.  Whether  Parsinia  violated  section 
19(a)  of  the  1984  Act  by  acting  as  an 
oce-on  iroTght  lorwarder  without  a 
license  issued  by  the  Commission; 

2.  Whether  Parsinia  violated  sections 
8(aJ  and  23(a)  of  the  1984  Act  by  acting 
as  a  NVOCC  without  tariff  and  bond  on 
file  with  the  Cf^iimission; 

3.  Whether,  in  the  event  Parsinia 
violated  the  1984  Act,  civil  penalties 
should  be  assessed  against  Parsinia  emd, 
if  so,  the  amount  of  such  penalties;  and 


4.  Whether,  in  the  event  violations  are 
found,  an  appropriate  cease  and  desist 
order  should  be  issued. 

It  is  further  ordered,  That  a  pubUc 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  public 
hearing  before  an  Administrative  Law 
Judge  ("Presiding  Officer")  of  the 
Commission's  Office  of  Administrative 
Law  Judges  in  compliance  with  Rule  61 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  46  CFR  502.61.  The 
Hearing  shall  include  oral  testimony 
and  cross-examination  at  the  discretion 
of  the  Presiding  Officer  only  after 
consideration  has  been  given  by  the 
parties  and  the  Presiding  Officer  to  the 
use  of  alternative  forms  of  dispute 
resolution,  and  upon  proper  showing 
that  there  are  genuine  issues  of  material 
fact  that  cemnot  be  resolved  on  the  basis 
of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record; 

It  is  further  ordered.  That  Alex 
Parsinia  d/b/a  Pacific  International 
Shipping  and  Cargo  Express  is 
designated  Respondent  in  this 
proceeding; 

It  is  furtner  ordered.  That  the 
Commission's  Bureau  of  Enforcement  is 
designated  a  party  to  this  proceeding; 
It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register  and  a  copy  be  served  on  parties 
of  record; 

It  is  further  ordered,  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.72; 

It  is  further  ordered,  That  all  further 
notices,  orders,  and/ or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
this  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

It  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
D.C.  20573,  and  comply  with  Subpart  H 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  46  CFR  502.111-119, 
and  shall  be  served  on  parties  of  record; 
and 

It  is  further  ordered.  That  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.61,  the  initial 
decision  of  the  Administrative  Law 
Judge  shall  be  issued  by  January  8,  1998, 
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and  the  final  decision  of  the 
Commission  shall  be  issued  by  May  8. 
1998. 

By  the  Commission. 
Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  97-829  Filed  1-13-97;  8:45  am) 

BILUNO  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Notice  Of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwase  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  pubhc,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufiice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  January  29.  1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045: 

1.  Canadian  Imperial  Bank  of 
Commerce,  Toronto.  Can&da;  to  engage 
de  novo,  through  its  wholly  owned 
subsidiary,  CIBC  hivestment 
Corporation,  New  York,  New  York 
("Company"),  in  trading  for  its  owti 
account,  for  purposes  other  than 
hedging,  in  futiu«s,  options,  and  options 
on  futures  contracts  based  on  certain 
securities  indices  and  money  market 
instruments.  Canadian  Imperial 
proposes  that  Company  would  conduct 
these  activities  throughout  the  world. 
See  Swiss  Bank  Corporation,  81  Fed. 
Res.  Bull.  185  (1995). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  8.  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board 
[FR  Doc.  97-828  Filed  1-13-97;  8:45  am] 
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DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERV4CES 

Food  and  Drug  Administration 
[Dock«tNo.96N-0512] 

Hoechst  Marion  Roussei,  Inc.,  and 
Baker  Norton  Pharmaceuticais,  Inc.; 
Terlenadine;  Proposal  To  Withdraw 
Approval  of  Two  New  Drug 
Applications  and  Or>e  Abbreviated  New 
Drug  Application;  Opportunity  for  a 
Hearing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
withdraw  approval  of  two  new  drug 
applications  (NDA's)  and  one 
abbreviated  new  drug  application 
(ANDA)  for  drug  products  containing 
terfenadine.  NDA  18-949  (Seldane)  and 
NDA  19-664  (Seldane-D)  are  held  by 
Hoechst  Marion  Roussei  (HMR),  Inc., 
P.O.  Box  9627,  Kansas  City,  MO  64134- 
0627.  ANDA  74-475  is  held  by  Baker 
Norton  Pharmaceuticals,  Inc.,  4400 
Biscayne  Blvd.,  Miami.  FL  33137.  On 
July  25,  1996,  FDA  approved  HMR's 
NDA  20-625  for  fexofenadine 
hydrochloride  (Allegra).  Fexofenadine  is 
the  active  metabolite  of  terfenadine  that 
is  responsible  for  the  desired  beneficial 
properties  of  terfenadine.  When  patients 
take  terfenadine,  parent  terfenadine  is 
ordinarily  present  in  their  blood  at  very 


low  concentrations,  because  the 
terfenadine  molecule  is  metabolized  to 
form  fexofenadine.  Fexofenadine  is 
responsible  for  providing  patients  with 
essentially  all  the  clinical  benefits  of 
taking  terfenadine.  If  terfenadine's 
metabolism  is  inhibited,  either  by 
another  drug  or  by  intrinsic  liver 
disease,  the  level  of  parent  terfenadine 
can  rise  to  levels  that  can  cause  serious 
side  effects  in  people  as  a  result  of  the 
effect  of  parent  terfenadine  on  cardiac 
potassium  channels.  Inhibition  of  these 
channels  causes  delayed  cardiac 
repolarization  (prolonged 
electrocardiographic  QT  interval)  and 
increases  the  risk  of  a  characteristic 
kind  of  ventricular  tachycardia  called 
torsades  de  pointes  and  possibly  the  risk 
of  other  rhythm  abnormahties. 
Fexofenadine  hydrochloride,  however, 
has  not  been  shov«i  to  affect  cardiac 
potassium  channels  and  has  been 
shown  not  to  cause  prolongation  of  the 
electrocardiographic  QT  interval,  even 
at  larger-than-recommended  doses. 
Based  on  all  data  to  date,  fexofenadine 
hydrochloride  appears  to  lack  parent 
terfenadine's  risk  of  serious 
cardiovascular  adverse  events.  The  basis 
for  the  proposed  v«thdrawal  of  the 
applications  is  a  finding  that  the 
availability  of  fexofenadine 
hydrochloride  provides  patients  with  an 
alternative  that  can  provide  essentially 
all  the  benefits  of  terfenadine,  because 
it  is  identical  in  molecular  structure  to 
the  metabolized  (active)  form  of 
terfenadine,  without  the  serious  and 
potentially  fatal  risks  associated  with 
terfenadine  when  terfenadine's 
metaboUsm  is  inhibited  either  by 
another  drug  or  by  intrinsic  liver 
disease.  Because  of  the  availability  of 
fexofenadine  hydrochloride,  terfenadine 
is  not  shovm  to  be  safe  for  use  under  the 
conditions  of  use  that  formed  the  basis 
upon  which  the  applications  were 
approved. 

DATES:  A  hearing  request  is  due  on 
Februar>'  13.  1997;  data  and  information 
in  support  of  the  hearing  request  are  due 
on  March  17,  1997. 
ADDRESSES:  A  request  for  hearing, 
supporting  data,  and  other  comments 
are  to  be  identified  with  docket  no. 
96N-0512  and  submitted  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  medical/ scientific 
issues:  John  K.  Jenkins,  Center  for 
Drug  Evaluation  and  Research 
(HFD-570),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827- 
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1050. 
For  general  information  concerning 
this  notice:  David  T.  Read,  Center 
for  Drug  Evaluation  and  Research 
(HFD-7),  Food  and  Drug 
Administration.  7520  Standish  PI.. 
Rockville.  MD  20855,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Terfenadine  is  an  antihistamine, 
indicated  for  the  relief  of  symptoms 
associated  with  seasonal  allergic  rhinitis 
such  as  sneezing,  rhinorrhea.  pniritus, 
and  lacrimation.  Terfenadine  was  the 
first  antihistamine  approved  in  the 
United  States  that  was  not  associated 
with  more  somnolence  than  placebo  in 
clinical  trials.  The  absence  of  an 
increased  risk  of  somnolence  over 
placebo  is  an  important  safety  advantage 
to  manv  people  who  use  antihistamines. 
NDA  18-949  for  Seldane  tablets 
(terfenadine  60  milligrams  (mg))  was 
approved  by  FDA  on  May  8,  1985.  NDA 
19-664  for  Seldane-D  tablets 
(terfenadine  60  mg  and  the  decongestant 
pseudoephedrine  hydrochloride  120 
mg)  was  approved  by  FDA  on  August 
19.  1991. 

Other  antihistamines  now  available  in 
the  United  States  that  were  not 
associated  with  more  somnolence  than 
placebo  in  clinical  trials  are  astemizole 
(Hismanal)  and  loratadine  (Claritin). 
approved  on  December  29.  1988,  and 
April  12,  1993,  respectively.  Most 
significant  to  this  proceeding,  on  July 
25.  1996.  FDA  approved  HMR's  NDA 
20-625  for  fexofenadine  hydrochloride 
60  mg  capsules  (Allegra).  Fexofenadine 
is  the  metabolite  of  terfenadine 
responsible  for  its  desired 
antihistaminic  efficacy.  Fexofenadine 
hydrpchloride  was  also  not  associated 
with  more  somnolence  than  placebo  in 
clinical  trials. 

After  the  approval  of  terfenadine  in 
1985.  there  began  to  be  reports  of  certain 
serious  cardiac  adverse  events 
associated  with  terfenadine  use  in 
patients  taking  certain  antimicrobials  or 
with  significant  liver  dysfunction.  Very 
little  parent  terfenadine  normally 
circulates  in  the  plasma  because  orally 
administered  terfenadine  undergoes 
extensive  first  pass  metabolism  by  a 
specific  cytochrome  P-450  isoenzyme 
(CYP3A4).  This  metabolic  pathwav  mav 
be  impaired  in  patients  with  liver 
dysfunction  (e.g..  alcohoUc  cirrhosis)  or 
who  are  taking  drugs  such  as 
ketoconazole,  itraconazole,  or  macrolide 
antimicrobials  (e.g.,  clarithromycin, 
erythromycin,  or  troleandomycin). 
These  drugs  are  all  inhibitors  of  the 
cytochrome  F-450  isoenzyme. 


Interference  with  the  normal 
metabolism  of  terfenadine  can  lead  to 
elevated  plasma  terfenadine  levels.  At 
these  elevated  levels,  terfenadine  can 
delay  cardiac  repolarization  (prolong 
the  electrocardiographic  QT  interval) 
because  of  its  effects  on  cardiac 
potassium  channels.  The  delayed 
cardiac  repolarization  increases  the  risk 
of  serious  ventricular  tachyarrhythmias, 
most  characteristically  a  kind  of 
ventricular  tachycardia  called  torsades 
de  pointes.  This  arrhythmia  can  cause 
dizziness  and  syncope  when  it  is  short- 
lived, but  it  may  persist  and  degenerate 
into  unstable  ventricular  tachycardia  or 
ventricular  fibrillation.  Ventricular 
fibrillation  is  fatal  if  not  promptly 
reversed.  These  serious  and  possibly 
fatal  events  can  occur  at  the 
recommended  dose  of  terfenadine  if  it  is 
taken  along  with  other  medications  that 
interfere  with  its  metabolism  or  if  it  is 
administered  to  someone  with 
significant  hepatic  dysfunction. 

In  an  effort  to  inform  the  medical  and 
patient  communities  about  the  serious 
and  potentially  fatal  cardiac  adverse 
effects  associated  with  inappropriate 
use  of  terfenadine.  the  labeling  for 
Seldane  and  Seldane-D  have  been 
revised  many  times.  In  1992, 
terfenadine  labeling  was  revised  to 
include  a  prominent  boxed  warning 
cautioning  against  its  use  in  certain 
settings,  particularly  with  the  drugs  that 
inhibit  its  metabolism.  In  addition. 
"Dear  Health  Care  Professional"  letters 
warning  health  care  practitioners  of  the 
serious  risk  of  inappropriate  use  of 
terfenadine  were  issued  by  the  sponsor 
in  1990.  1992,  and  1996. 

Although  the  revised  labeling  and 
"Dear  Health  Care  Professional"  letters 
have  significantly  reduced  the 
inappropriate  prescribing  of  terfenadine 
together  with  the  drugs  that  block  its 
metabolism,  such  prescribing  and 
dispensing  has  not  been  eliminated  and 
almost  certainly  cannot  be.  Three 
recently  published  studies  indicate  that 
coprescription  and  codispensing  of 
medications  contraindicated  with 
terfenadine  continues  to  occur  (Refs.  1, 
2,  and  3).  The  Cavuto  study  also 
demonstrates  that  the  computerized 
drug-interaction  screening  programs 
used  by  many  pharmacists,  who  are  the 
last  line  of  defense  against  prescribing 
errors,  do  not  completely  prevent 
prescribing  and  filling  of  prescriptions 
for  potentially  dangerous  combinations 
of  terfenadine  and  contraindicated 
drugs. 

Terfenadine  is  an  antihistamine  that 
is  intended  to  be  used  when  symptoms 
of  seasonal  allergic  rhinitis  occur. 
Patients  often  do  not  consume  all  of  the 
pills  ihey  receive  in  a  prescription  of 


terfenadine  for  a  single  episode  of 
seasonal  allergic  rhinitis,  and  may  keep 
the  remaining  pills  for  later  use  when     * 
needed,  as  patients  often  do  with  over- 
the-counter  antihistamines.  Because  of 
the  nature  of  seasonal  allergies,  a  long 
period  of  time  (e.g.,  from  early  fail  to 
spring)  can  elapse  between  the  time  the 
drug  and  any  associated  warning  from  a 
health  care  practitioner  or  pharmacist  is 
received  and  the  time  terfenadine  is 
used.  Such  intermittent  dosing  of 
terfenadine  increases  the  probability 
that  some  patients  may  be  taking  one  of 
the  contraindicated  medications,  such 
as  one  of  the  ft^quently  prescribed 
antimicrobials  listed  above,  at  the  same 
time  the  patient  self-diagnoses  his  or  her 
seasonal  allergy  symptoms  and  takes  the 
remaining  terfenadine  fi-om  the  pill 
container  in  the  medicine  chest. 

This  problem  of  concomitant  use  is 
further  compounded  by  the  growing  list 
of  medications  known  to  inhibit  the 
metabolism  of  terfenadine,  many  of 
which  are  taken  for  chronic  medical 
conditions  and  may  be  prescribed  by 
health  care  practitioners  other  than  the 
practitioner  who  prescribed  the 
terfenadine.  Labeling  changes  and  even 
perfect  performance  by  prescribers  and 
close  attention  by  pharmacists, 
therefore,  cannot  completely  eliminate 
the  risks  of  serious  cardiac  adverse 
events  associated  with  the  inappropriate 
use  of  terfenadine. 

Very  low  to  undetectable  blood  levels 
of  parent  terfenadine  are  found  in 
patients  taking  the  recommended  dose 
of  terfenadine.  For  this  reason,  parent 
terfenadine  appears  to  have  very  little, 
if  any.  impact  on  the  therapeutic 
efficacy  that  is  associated  with 
terfenadine  use. 

The  discovery  of  terfenadine's  ability 
to  delay  cardiac  repolarization  and  its 
associations  with  serious  and  sometimes 
fatal  cardiac  adverse  events  when  used 
inappropriately  led  to  evaluation  of  its 
principal  active  metabolite  as  a 
potentially  safer  alternative 
antihistamine.  It  was  discovered  that  the 
metabolite  that  is  responsible  for  the 
desired  therapeutic  effect  of  terfenadine, 
fexofenadine,  does  not  affect  cardiac 
potassium  chaimels.  The  agency, 
therefore,  encouraged  HMR  to  initiate 
the  development  of  a  drug  product  with 
only  the  active  metabolite  fexofenadine 
as  the  active  antihistamine.  Even  at 
doses  considerably  in  excess  of  those 
recommended  for  use.  fexofenadine 
hydrochloride  has  not  been  shown  to 
prolong  the  QT  interval.  It  therefore 
should  not  have,  and  has  not  been 
shown  to  have,  the  serious 
cardiovascular  adverse  events 
potentially  associated  with 
unmetabolized  terfenadine.  No  new 


UMI 


Federal  Register  /  Vol.  62,  No.  9  /  Tuesday,  January  14,  1997  /  Notices 


1891 


adverse  reaction,  not  already  associated 
with  terfenadine,  would  be  expected 
because  the  many  people  who  have 
taken  terfenadine  have  been,  in  fact, 
exposed  primarily  to  fexofenadine 
manufactured  by  their  body. 

An  NDA  for  fexofenadine 
hydrochloride  was  approved  by  FDA  on 
July  25,  1996.  Nearly  5  months  of 
marketing  of  this  product  in  the  United 
States  have  not  resulted  in  any  reports 
of  serious  cardiac  arrhythmias. 

Prior  to  the  approval  of  fexofenadine 
hydrochloride,  the  agency  considered 
terfenadine  to  be  safe  (i.e.,  its  benefits 
outweighed  its  risks)  despite 
terfenadine 's  known  serious  adverse 
effects  when  its  metabolism  was 
blocked  and  despite  the  availability  of 
alternative  antihistamines  that,  like 
terfenadine,  were  not  associated  with 
greater  somnolence  than  placebo  in 
clinical  trials.  This  is  because  the 
agency  recognizes  that  responses  to 
drugs  are  not  uniform  among 
individuals  and,  for  reasons  that  are 
often  imclear  and  difficult  to  discover, 
some  patients  may  respond  better,  with 
respect  to  therapeutic  effectiveness  or 
tolerance,  to  one  drug  than  to  another. 
Terfenadine  certainly  provided  a  unique 
therapeutic  benefit  when  it  was  the  only 
available  antihistamine  that  was  not 
associated  with  more  somnolence  than 
placebo  in  clinical  trials,  and  it 
continued  to  provide  a  benefit  and 
choice  to  patients  even  after  the 
approval  of  astemizole  and  loratadine 
(e.g.,  some  patients  may  have  found  that 
terfenadine  provided  some  advantage 
over  either  of  the  other  two  products  or 
may  have  been  unable  to  tolerate  the 
alternative  medications  for  a  variety  of 
medical  reasons,  including  drug 
allergy).  So  long  as  terfenadine 
represented  a  unique  molecule,  the 
agency  concluded  that  terfenadine's 
risks,  which  had  been  greatly  reduced 
by  labeling  changes  and  public 
awareness,  were  acceptable  in  light  of 
its  benefits.  It  is  only  now,  when  there 
is  an  alternative  that  is  identical  to  the 
molecule  that  provides  the  therapeutic 
benefits  of  terfenadine,  that 
terfenadine's  benefits  do  not  outweigh 
its  risks.  This  is  because  essentially  all 
of  its  benefits  can  be  obtained  with 
fexofenadine  hydrochloride  without  the 
cardiovascular  risk  caused  by  QT 
prolongation. 

Currently,  there  is  no  combination  of 
fexofenadine  hydrochloride  and 
pseudoephedrine  approved  for 
marketing  in  the  United  States. 
Although  the  absence  of  a  fexofenadine 
hydrochloride/pseudoephedrine 
combination  product  may  be 
inconvenient  for  patients  currently 
taking  Seldane-D,  there  are  available 


over-the-counter  extended-release 
pseudoephedrine  120  mg  products  that 
could  be  taken  with  fexofenadine 
hydrochloride  to  provide  symptomatic 
relief  comparable  to  that  provided  by 
Seldane-D  for  the  treatment  of  seasonal 
allergic  rhinitis.  The  minor 
inconvenience  to  patients  of  having  to 
take  separate  fexofenadine 
hydrochloride  and  extended-release 
pseudoephedrine  doses  is  more  than 
offset  by  the  cardiac  safety  advantage  of 
fexofenadine  hydrochloride  over 
terfenadine. 

Accordingly,  the  Director  of  the 
Center  for  Drug  Evaluation  and  Research 
concludes  with  respect  to  NDA  18-949 
(terfenadine  60  mg)  that:  (1)  Prior  to  the 
approval  of  fexofenadine  hydrochloride, 
terfenadine  provided  a  unique 
therapeutic  alternative  for  which  the 
risks  associated  with  the  use  of 
terfenadine  were  acceptable;  (2) 
terfenadine  provides  no  therapeutic 
benefit  to  any  patient  population  that  is 
not  also  provided  by  fexofenadine 
hydrochloride,  because  fexofenadine 
hydrochloride  is  identical  in  molecular 
structure  to  terfenadine's 
therapeutically  active  metabolite:  (3) 
current  data  demonstrate  that 
fexofenadine  hydrochloride  lacks  the 
serious  cardiovascular  risks  associated 
with  misuse  of  terfenadine,  and 
approximately  5  months  of  marketing 
experience  with  fexofenadine 
hydrochloride  in  the  United  States  has 
not  resulted  in  any  reports  of  serious 
cardiac  arrythmias:  (4)  despite  the  many 
interventions  undertaken  by  the  agency 
and  by  HMR  (three  "Dear  Health  Care 
Professional"  letters,  multiple  labeling 
changes,  and  extensive  education 
campaigns),  residual  coprescribing, 
codispensing,  and  concomitant  use  of 
terfenadine  with  a  growing  list  of 
medications  that  inhibit  its  metabolism 
continues  and  caimot  be  expected  to  be 
completely  eliminated;  and  (5) 
terfenadine,  therefore,  is  no  longer 
shown  to  be  safe  for  use  under  the 
conditions  that  formed  the  basis  upon 
which  the  application  was  initially 
approved.  The  Director  also  finds  that 
ANDA  74-475  refers  to  NDA  18-949 
(Seldane,  60  mg  terfenadine  oral  tablets) 
as  the  listed  drug.  The  Director  further 
finds  that  the  conclusions  set  out  above 
for  NDA  18-949  apply  vvith  respect  to 
NDA  1^-664  (terfenadine  60  mg  and 
pseudoephedrine  120  mg),  and  that  the 
inconvenience  to  patients  of  taking 
separate  doses  of  fexofenadine 
hydrochloride  and  extended-release 
pseudoephedrine  is  more  than  offset  by 
the  cardiac  safety  advantage  of 
fexofenadine  hydrochloride  over 
terfenadine.  The  Director  is  proposing  to 


withdraw  approval  of  NDA  18-949  and 
NDA  19-664  in  accordance  with  section 
505(e)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
355(e)(2)).  The  Director  is  proposing  to 
withdraw  approval  of  ANDA  74—475  in 
accordance  with  section  505(j)(5)  of  the 
act. 

n.  Notice  of  Opportunity  for  a  Hearing 

The  Director  has  evaluated  the 
information  discussed  above  and,  on  the 
grounds  stated,  is  proposing  to 
withdraw  approval  of  NDA  18-949, 
NDA  19-664,  and  ANDA  74-475. 
Therefore,  notice  is  given  to  HMR  and 
Baker  Norton  Pharmaceuticals,  Inc.  that 
the  Director  proposes  to  issue  an  order 
under  section  505(e)(2)  of  the  act, 
withdrawing  approval  of  NDA  18-949 
and  NDA  19-664,  and  all  amendments 
and  supplements  thereto,  and  under 
section  505(j)(5)  of  the  act.  withdrawing 
approval  of  ANDA  74—475,  and  all 
amendments  and  supplements  thereto. 
The  Director  finds  that  new  evidence  of 
clinical  experience,  not  contained  in 
NDA  18-949  and  NDA  19-664  or  not 
available  to  the  Director  until  after  the 
applications  were  approved,  evaluated 
together  with  the  evidence  available  to 
the  Director  when  the  appHcations  were 
approved,  shows  that  terfenadine  is  not 
shown  to  be  safe  for  use  under  the 
conditions  which  formed  the  basis  upon 
which  the  applications  were  approved. 
The  Director  also  finds  that  ANDA  74- 
475  refers  to  the  drug  that  is  the  subject 
of  NDA  18-949. 

In  accordance  with  section  505  of  the 
act  and  part  314  (21  CFR  part  314).  HMR 
and  Baker  Norton  Pharmaceuticals.  Inc. 
are  hereby  given  an  opportunity  for  a 
hearing  to  show  why  approval  of  the 
NDA's  should  not  be  withdrawTi. 

An  applicant  who  decides  to  seek  a 
hearing  shall  file:  (1)  On  or  before 
February  13,  1997,  a  wTitten  notice  of 
appearance  and  request  for  hearing,  and 
(2)  on  or  before  March  17.  1997.  the 
data,  information,  and  analyses  relied 
on  to  demonstrate  that  there  is  a 
genuine  issue  of  material  fact  to  justify 
a  hearing,  as  specified  in  §  314.200.  Any 
other  interested  person  may  also  submit 
comments  on  this  notice.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  a  hearing, 
a  notice  of  appearance  and  request  for 
a  hearing,  information  and  analyses  to 
justif)'  a  hearing,  other  comments,  and 
a  grant  or  denial  of  a  hearing  are 
contained  in  §§  314.151  and  314.200, 
and  in  21  CFR  part  12. 

The  failure  of  an  applicant  to  file  a 
timely  written  notice  of  appearance  and 
request  for  hearing,  as  required  by 
§  314.200,  constitutes  an  election  by  that 
person  not  to  use  the  opportunity  for  a 
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hearing  concerning  the  action  proposed 
and  a  waiver  of  any  contentions 
concerning  the  legal  status  of  that 
person's  drug  products.  Any  new  drug 
product  marketed  without  an  approved 
new  drug  application  is  subject  to 
regulatory  action  at  any  time. 

m.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

1.  Thompson.  D,,  and  G.  Oster,  "Use  of 
Terfenadine  and  Contraindicated  Drugs," 
Journal  of  the  American  Medical  Association, 
275(17):1339-1341.  1996 

2.  Cavuto.  .N.  J..  R.  L.  Woosley,  and  M.  Sale. 
"Pharmacies  and  Prevention  of  Potentially 
Fatal  Drug  Interactions"  (letter),  Journal  of 
the  American  Medical  Association. 
275{14):1086-1087,  1996. 

3.  Carlson.  A.  M.,  and  L.  S  Moms, 
"Coprescription  of  Terfenadine  and 
Erythromycin  and  Ketoconazole:  An 
Assessment  of  Potential  Harm."  Journal  of 
the  American  Pharmaceutical  Association, 
NS36(4):263-269,  1996. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  a  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  that  precludes  the  withdrawal  of 
approval  of  the  applications,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  of  opportunity  for  a  hearing  are 
to  be  filed  in  four  copies.  Except  for  data 
and  information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  the  submissions  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  505  (21  U.S.C.  355))  and  under 
authority  delegated  to  the  Director  of  the 
Center  for  Drug  Evaluation  and  Research 
(21CFR5.82). 

Dated:  January  7,  1997. 

Janet  Woodcock, 

Director.  Center  for  Drug  Evaluation  and 
Research. 

[PR  Doc.  97-714  Filed  1-10-97;  845  am) 

MLIMQ  CODE  41W-01-F 


National  Institutes  of  Health 

Consensus  Development  Conference 
on  Breast  Cancer  Screening  For 
Women  Ages  40-49 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Breast  Cancer  Screening  For  Women 
Ages  40-49,"  which  vdll  be  held 
January  21-23.  1997,  in  the  Natcher 
Conference  Center  of  the  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda.  Maryland  20892.  The 
conference  begins  at  8:30  a.m.  on 
January  21.  at  8  a.m.  on  January  22.  and 
at  9  a.m.  on  January  23. 

A  number  of  randomized  clinical 
trials  have  shown  clearly  that  early 
detection  of  breast  cancer  by 
mammography,  with  and  without 
clinical  breast  examination  at  regular 
intervals  ranging  from  1  year  to  33 
months,  reduces  breast  cancer  mortality 
in  women  ages  50-69  by  about  a  third. 
However,  the  picture  is  not  as  clear  for 
women  40—49  years  of  age.  and 
worldwide  experts  continue  to  examine 
the  data  regarding  the  use  of 
mammography  in  this  age  group. 
Follow-up  data  from  the  Swedish, 
Canadian.  Edinburgh  (U.K.).  and  health 
Insurance  Plan  of  New  York  clinical 
trials  will  be  presented  at  the  conference 
in  an  attempt  to  help  clarify  these 
issues. 

This  conference  will  bring  together 
the  investigators  who  have  conducted 
the  randomized  clinical  trials, 
epidemiologists,  statisticians, 
radiologists,  oncologists,  and  other 
experts,  as  well  as  representatives  of  the 
public,  to  present  and  discuss  the  latest 
data  and  data  analyses. 

.^fter  1 V2  days  of  presentations  and 
audience  discussion,  an  independent. 
no-Federal  consensus  panel  will  weigh 
the  scientific  evidence  and  write  a  draft 
statement  that  it  will  present  to  the 
audience  on  the  third  day.  The 
consensus  statement  will  address  the 
following  key  questions: 

— Is  there  a  reduction  in  mortality  from 
breast  cancer  due  to  screening  women 
ages  40  to  49  with  mammography, 
with  or  without  physical 
examination?  If  so.  how  large  is  the 
benefit?  How  does  it  change  with  age? 

— What  are  the  risks  associated  with 
screening  women  ages  40—49  with 
mammography  and  with  physical 
examination? 

Are  there  other  benefits?  If  so.  what  are 
they?  How  do  they  change  with  age? 

— What  is  known  about  how  the  benefits 
and  risks  of  breast  cancer  screening 
differ  based  on  known  risk  factors  for 
breast  cancer? 


— What  are  the  directions  for  future 
research? 

The  primary  sponsors  of  this 
conference  are  the  National  Cancer 
Institute  and  the  NIH  Office  of  Medical 
Applications  Research.  The  conference 
is  cosponsored  by  the  National  Institute 
on  Aging,  the  NIH  Office  of  Research  on 
Women's  Health,  and  the  Centers  for 
Disease  Control  and  Prevention. 

Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
from  Hope  Levy  Cott,  Technical 
Resoiu'ces  International,  Inc.,  3202 
Tower  Oaks  Blvd..  Suite  200,  Rockville, 
Maryland  20852,  (301)  770-3153,  or  by 
sending  e-mail  to  confdept@tech- 
res.com. 

The  consensus  statement  will  be 
submitted  for  publication  in 
professional  journals  and  other 
publications.  In  addition,  the  statement 
v«ll  be  available  beginning  January  23, 
1997,  from  the  NIH  Consensus  Program 
Information  Center,  P.O.  Box  2577, 
Kensington,  Maryland  20891,  phone  1- 
888-NIH-CONSENSUS  (1-888-644- 
2667),  and  from  the  NIH  Consensus 
Development  Program  site  on  the  World 
Wide  Web  at  http://consensus.nih.gov. 

Dated:  January  7,  1997. 
Ruth  L.  Kirschstein, 

Deputy  Director.  NIH. 

(FR  Doc.  97-«50  Filed  1-13-97:  8:45  am) 

BILUNQ  CODE  4140-01-M 


John  E.  Fogarty  International  Center 
for  Advanced  Study  in  the  Health 
Sciences;  Notice  of  Meeting  of  the 
Fogarty  International  Center  Advisory 
Board 

Pursuant  to  Public  Law  92-463,  as 
amended,  notice  is  hereby  given  of  the 
thirty-fifth  meeting  of  the  Fogarty 
International  Center  (FIC)  Advisory 
Board,  February  4.  1997,  in  the  Lawton 
Chiles  International  House  (Building  16) 
at  the  National  Institute  of  Health. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  12:00  p.m. 

The  agenda  will  include  a  report  by 
the  Director,  FIC;  a  report  on  the 
Recommendations  of  the  External 
Advisory  Panel  to  Review  NIH/FIC 
International  Programs  followed  by  a 
discussion  of  the  recommendations  led 
by  the  Director,  NIH;  a  report  on  the 
Etecember  Meeting  of  the  Advisory 
Committee  to  the  Director,  NIH;  a 
presentation  on  the  recommendations  of 
a  review  panel  on  the  FIC  AIDS 
International  Training  and  Research 
Program;  and  a  report  on  the 
International  Conference  on  Malaria  that 
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took  place  in  Dakar.  Senegal,  January  6- 
9. 

In  accordance  with  the  provisions  of 
section  552b(c)(4)  and  552b(c)(6).  Title 
5,  United  States  Code  and  section  10(d) 
of  Public  Law  92—463,  as  amended,  the 
meeting  will  be  closed  to  the  public 
from  1:00  p.m.  to  adjournment  for  the 
review  of  applications  for  awards  under 
the  Senior  International  Fellowship 
Program  and  the  International  Research 
Fellowship  Program;  and  the  Fogarty 
International  Research  Collaboration 
Awards  and  HIC.  AIDS  and  Related 
Illnesses  Collaboration  Awards. 

Paula  Cohen,  Committee  Management 
Officer,  Fogarty  International  Center, 
National  Institutes  of  Health,  Building 
31,  Room  B2C08,  31  Center  Dr,  MSC 
2220.  Bethesda,  Maryland  20892-2220. 
telephone:  301-496-1491.  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  committee  members  upon 
request. 

Irene  Edwards,  Executive  Secretary'. 
Fogarty  International  Center  Advisory 
Board.Building  31,  Room  B2C08, 
telephone:  301-496-1491,  will  provide 
substantive  program  information. 

Individuals  w-ho  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cohen  at  least  2  weeks  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.989.  Senior  International 
Awards  Program) 

Dated:  lanuary  9.  1997. 
Paula  N.  Hayes, 

Acting  Commitlee  Management  Officer,  ,V/H 
|FR  Doc,  97-852  Filed  1-13-97;  8:45  ami 

BILLING  CODE  414<V-01-M 


National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  as  amended  (5  U.S.C. 
Appendix  2).  notice  is  hereby  given  of 
a  meeting  of  the  President's  Cancer 
Panel.  This  meeting  will  be  closed  in 
accordance  with  the  provisions  of 
section  .552b(c)(9)(B),  Title  5  U.S.C.  for 
discussion  and  preparation  of  the 
Annual  Report  of  the  Chair  to  the 
President  for  1996.  These  discussions 
could  disclose  information,  the 
premature  disclosure  of  n-hich  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  action  the 
Panel  may  plan  to  take. 

Cynthia  Morgan.  Committee 
Management  Specialist.  National  Cancer 
Institute.  Executive  Plaza  North,  Room 
fi30E.  6130  Executive  Boulevard,  MSC 
7405,  Bethesda.  MD  20892-7405  (301/ 
496-5708)  will  provide  a  copy  of  the 


roster  of  committee  members  upon 
request.  Other  information  pertaining  to 
the  meeting  may  be  obtained  from  the 
contact  person  indicated  below. 

Committee  Name.  President's  Cancer 
Panel 

Date:  Februarv-  4,  1997 

Place:  Hyatt  Regency  Bethesda.  1  Bethesda 
Metro  Center.  Bethesda.  MD  20814 

Closed:  9:30  a.m.  to  4:00  p.m 

Agenda:  Discusson  and  preparation  of  the 
Annual  Report  of  the  Chair  to  the  President, 

Contact  Person  Maureen  O  Wilson.  PhD  , 
Executive  Secretary'.  National  (dancer 
institute.  Building  31,  Room  4A48.  Bethesda. 
.MD  20892.  Telephone:  (301)  496-1148 

Dated:  ianuary  7,  1997. 
Paula  N.  Hayes. 

Acting  Committee  Management  Officer.  .\IH 
jFR  Doc.  97-851  Filed  1-13-97;  845  am| 

BILUNG  CODE  4140-01-M 


National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meetings; 

\'ame  of  SEP:  Metabolic  Imaging  of  Cancer 
and  Its  Response  to  Therapy. 

Date  January  26-28.  1997, 

Time:  lanuary  26-7  p,m  .  lanuarv  26-28 — 
8  a.m. 

Place  The  Madison  A  Renaissance  Hotel. 
515  Madison  Street.  Seattle  Washington 
98104, 

Contact  Person  Ray  Bramhall.  PhD,. 
Scientific  Review  ■■Ndministrator.  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  636,  6130  Executive  Boulevard.  MSC 
7405,  Bethesda.  MD  20892-7405.  Telephone: 
301/496-3428 

Purpose/Agenda.  To  review,  discuss  and 
evaluate  individual  grant  applications. 

This  notice  is  being  published  less 
than  1 5  days  prior  to  the  above  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

\ame  o/ .SEP:  Colorectal  Cancer  Screening: 
A  Cancer  Control  Opportui.ity 

Date:  February  3-5.  1997 

Time:  Februarv  3-7  p.m  ,  Februarv  4-5 — 
8  a.m. 

Place:  The  Double  Tree  Hotel,  10760 
Wilshire  Boulevard.  Los  .Angeles.  C^alifornia 
90034, 

Contact  Person;  Ray  Bramhall,  Ph,D,, 
Scientific  Review  .\dministrator.  National 
Cancer  Institute.  NIH.  Executive  Plaza  North. 
Room  636,  6130  Executive  Boulevard,  MSC 
7405,  Bethesda.  MD  20892-7405,  Telephone: 
301/496-3428 

Purpose  Agenda:Jo  review,  discuss  and 
evaluate  individual  grant  applications. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 


in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93  393.  Cancer  Cause  and 
Pre\entKin  Research,  93  394,  Cancer 
Detection  and  Diagnosis  Research:  93  395, 
Cancer  Treatment  Research.  93  396,  Cancer 
Biology  Researcn.  93  397.  Ciancer  (inters 
Support,  93,398,  Cancer  Research  Manpower; 
93  399.  Cancer  Control) 

Dated   lanuarv  8.  1997, 
Paula  N,  Hayes. 

Acting  Committee  Management  Officer.  \1H 
IFR  Doc   97-857  Filed  1-13-97;  8:45  ami 
BILLING  CODE  414<M)1-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(dj  of  the 
Federal  Advisory  Committee  .^ct.  as 
amended  (5  L'S.C,  .Appendix  2).  notice 
is  hereby  given  of  the  following  Heart. 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP  .Vlaintenance  of  a  Biological 
Specimen  Refwsilory 

Date  Fetiruary  4    1997, 

Place  Holiday  Inn  Bethesda,  8120 
Wisconsin  A\en\ie,  Bethesda,  Marvland 
20814 

Contact  Person  Diane  M   Rrid,  M  D  .  Two 
Rockledge  Center,  Kcwm  7182,  6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924. 
(301)  435-0277, 

Purpose  Agenda  To  review  and  evaluate 
contract  proposals 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  tmiing 
limitations  imposed  b\  the  review  and 
funding  cycle. 

Same  of  SEP  Comprehensive  Sickle  Cell 
Center 

Date.  Mav  12-14,  1997. 

Time;  8:00  a  m 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  .'\\eniu',  Bethesda,  Marvland 
20814, 

Contact  Person  Deborali  P  Beebe.  PhD,. 
Two  Rockledge  Ct^iter   Room  71-8,  6701 
Rockledge  Drue   Bethesda,  .MD  20892-7924. 
(301) 435-0270 

Purpose  Agf-nda:  To  review  atid  evaluate 
grant  applu.atiiins. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  5.T2b(r)(4)  and  5.52b(c)(6), 
Title  5.  U.SC,  Applications  and.'or 
proposals  and  the  discussions  could 
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reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  January  9,  1997 
Paula  N.  Hayes. 

Acting  Committee  Management  Officer,  NIH 
(FR  Doc.  97-a53  Filed  1-13-97;  8:45  am] 

MLLMQ  CODE  4140-01-4I 


National  Institute  of  Arthritis  and 
Ikhjsculoskeletai  and  Skin  Diseases; 
Notice  of  IMeeting,  National  Arthritis 
and  Musculoskeletal  and  Skin 
Diseases  Advisory  Council 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council  to  provide  advice  to 
the  National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
(NIAMS)  on  February  4,  1997,  in 
Conference  Room  6,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

The  meeting  will  be  open  to  the 
public  February  4  from  8:30  a.m.  to 
12:00  p.m.  to  discuss  administrative 
details  relating  to  Council  business  and 
special  reports.  Attendance  by  the 
public  will  be  limited  to  space  available. 

The  meeting  of  the  Advisory  Council 
will  be  closed  to  the  public  on  Februar>' 

4  from  1:00  p.m.  to  adjournment  in 
accordance  with  provision  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title 

5  U.S.C.  and  section  10(d)  of  Public  Law 
92—463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  deliberations  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  property 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Steven  Hausman,  Executive 
Secretary,  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council,  NIAMS,  Natcher 


Building,  Room  5AS-13,  Bethesda, 
Mar\land  20892  (301)  594-2463. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Extramural  Programs  Office, 
NIAMS,  Natcher  Building,  Room  5AS- 
13,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892  (301)  594- 
2463 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.846,  Arthritis,  Bone  and  Skin 
Diseases.  National  Institutes  of  Health) 

Dated:  January  8,  1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  97-854  Filed  1-13-97:  8:45  am] 

BILLMG  CODE  4140-01-M 


National  Institutes  of  Health  (NIH) 

National  Institute  on  Aging;  Notice  of 
Meeting  of  the  National  Advisory 
Council  on  Aging 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on 
.Aging,  National  Institute  on  Aging, 
Thursday,  Januarj'  30,  and  Friday, 
January  31,  1997,  to  be  held  at  the 
National  Institutes  of  Health,  Building 
31,  Conference  Room  6,  Bethesda, 
Maryland  This  meeting  will  be  open  to 
the  pubhc  on  Thursday,  January  30, 
from  8:30  a.m.  to  2:30  p.m.  for 
comments  from  public  interest  groups, 
the  Director's  Status  Report,  a 
presentation  from  the  NIA  Public 
Information  Office,  and  a  report  of  the 
NIA  Intramural  Program. 

The  meeting  will  be  open  again  on 
Friday,  January'  31,  from  8:00  a.m.  until 
adjournment  for  a  report  on  the  future 
of  Peer  Review  in  the  Division  of 
Research  Grants,  a  discussion  on 
training,  a  report  on  the  Geriatrics 
Program  Review,  a  report  on  the 
Working  Group  on  Program,  and  a 
report  on  the  Advisory  Committee  to 
Director  and  the  Committee  of  Coiuicil 
Representatives.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  m  sections  552b(c)(4)  and 
552b(c](6),  Title  5.  U.S.C.  and  sec.  10(d) 
of  Public  Law  92-463,  the  meeting  of 
the  Council  will  be  closed  to  the  public 
on  Thursday,  January  30,  from  2:30  p.m. 
to  recess  for  the  review,  discussion  and 
evaluation  of  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 


unwarranted  invasion  of  personal 
privacy. 

Ms.  June  McCann.  Committee 
Management  Officer  for  the  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Gateway  Building,  7201 
Wisconsin  Avenue,  Suite  2C218, 
Bethesda,  Maryland  20892  (301/496- 
9322),  will  provide  a  siunmary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322. 
in  advance  of  the  meeting. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research. 
National  Institutes  of  Health) 

Dated:  January  8,  1997 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  97-855  Filed  1-13-97;  8:45  am] 
BIUJNG  COOC  4140-Ot-M 


National  Institute  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel -Review  of 
Rl3  Grant  (97-19). 

Dates:  January  28,  1997. 

Time:  12:15  p.m. 

Place:  National  Institutes  of  Health,  4500 
Center  Drive,  Natcher  Building,  Room  4AN- 
44F,  Bethesda,  MD  20892,  (Teleconference). 

Contact  person:  Dr.  George  Hausch,  Chief. 
Grants  Review  Section.  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

This  notice  is  being  published  less 
'han  fifteen  days  prior  to  the  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  SEP:  National  Institute  of  Dental 
Re;;earch  Sjsecial  Emphasis  Panel-Review  of 
POl  Grant  (97-16). 

Dates:  February  05,  1997. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  person:  Dr.  George  Hausch,  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
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N'atchei  Building,  Room  4AN^4F,  Bfthesda. 
MD  20892.  (301 )  594-2372. 

Purpose/ Agpnda  To  pvaiuatc  and  review 
grant  applications  and'or  contract  proposals 

Name  of  SEP:  National  Institute  of  Dontol 
Research  .Special  Emphasis  PanelReviPw  of 
POl  Oants  (97-17). 

Dafes  February  26-28.  1997 

Time  8:30  am 

Place  Hyatt  Regency  Hotel,  Dulles.  2300 
Dulles  Corner  Boulevard,  Herndon.  Virginia 
20171. 

Contact  Person  Dr.  George  Hausch.  Chief. 
Grants  Review  .Section.  4500  Center  Drive. 
Natcher  Building.  Room  4AN—44F.  Bethesda. 
MD  20892.  (301)  594-2372. 

Purpose/ Agenda,  to  evaluate  and  review 
grant  applications  and,  or  contract  proposals. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  Sections  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
persona!  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated;  January  8.  1997 
Paula  N.  Hayes. 

Acting  Committee  Management  Officer.  SIH 
[FR  Doc  97-856  Filed  1-13-97;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-N-03] 

Notice  Of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  infoirnation 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  March  17,  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing.  Department  of 
Housing  and  Urban  Development,  4.'}1 


7th  Street.  SW.  Room  9116.  Washington. 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Hoyer.  Telephone  number  (202) 
708-2700  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  documents. 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  0MB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended. 

The  Notice  is  soliciting  comments 
from  members  of  the  publit.  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  neces.sary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Application  for 
HUD/FHA  Insured  Mortgage 

0MB  Control  Number:  2502-0059. 

Description  of  the  need  for  the 
information  and  the  proposed  use:  The 
.addendum  to  the  Uniform  Residential 
Loan  Application  and  related 
documents  are  needed  to  determine  the 
eligibility  of  the  borrower  and  proposed 
request  for  FHA  mortgage  insurance. 

Agencv  form  numbers:  HUI3-92900- 
A.  92544,  92900-VVS  and  92561. 

Members  of  affected  public-  Lending 
Industry  and  Borrowers. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  215.025,  number  of 
respondents  is  1,000,000,  frequency 
response  is  on  occ;asion,  and  the  hours 
of  response  is  1  hour. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

.\uthority:  Section  3506  of  the  Paperwork 
Redaction  Act  of  1995.  44  U.S.C.  Chapter  35. 
as  amended. 


Dntrd:  Deci-mlwr  2  7,  1996 
Stephanie  A.  Smith. 

CTeneral  Deputy  Assistant  Secretary  for 
Housing — Fedenil  Housing  Commissioner 
IFR  Doc  97-869  Filed  1-13-97   8  45  am) 

BILLING  CODE  4210-27-M 


[Docket  No.  FR-4200-N-O21 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  A.ssistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below, 
regarding  the  competitive  components 
of  the  Housing  Opportunities  for 
Persons  with  AIDS  (HOPWA)  program, 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review .  as  required  by  the  Paperwork 
Reduction  .^ct  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  March  17.  1997 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer.  Shelia  E.  Jones, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street  SW  .  Room 
7230.  Washington.  DC  20410. 
SUPPLEMENTARY  INFORMATION:  The 
DepartiTient  will  submit  the  proposed 
information  (  ollection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35  as  amended) 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practii;al  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  claritv  of  the 
information  to  be  collected,  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g  .  permitting  electronic 
submission  of  responses. 

The  HOPW.'\  program  is  authorized 
by  the  AIDS  Housing  Opportunity  Act 
(42  U.S.C,  12901)  as  amended  hv  the 
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Housing  and  Community  Development 
Act  of  1992  {Pub.  L.  102-550.  approved 
October  28.  1992).  The  program  is 
governed  by  the  HOPWA  Final  Rule,  24 
CFR  Part  574,  as  amended,  and  the 
Consolidated  Submissions  for 
Community  Planning  and  Development 
Programs.  Final  Rule,  24  CFR  Part  91,  as 
amended.  This  paper  work  submission 
extends  the  current  collection  of 
information  that  is  used  by  the 
Department  in  conducting  an  annual 
competition  to  award  program  funds 
and  in  reviewing  grant  performance 
reported  in  annual  progress  reports.  The 
information  collected  is  essential  in 
order  to  implement  statutory 
requirements. 

The  Housing  Opportunities  for 
Persons  with  AIDS  (HOPWA)  program 
provides  housing  assistance  and 
supportive  services  for  low-income 
persons  with  HIV/ AIDS  and  their 
families.  Ten  percent  of  the 


appropriated  funds  are  awarded  by 
competition  as  grants  under  two 
categories  of  assistance  as:  (1)  Special 
Projects  of  National  Significance  (SPNS) 
which,  due  to  their  innovation  nature  or 
their  potential  for  replication,  are  likely 
to  serve  as  effective  models  in 
addressing  the  needs  of  eligible  persons; 
Applications  for  this  category  can  be 
submitted  by  States,  local  governments 
and  non-profit  organizations;  and  (2) 
Projects  which  are  part  of  Long-term 
Comprehensive  Strategies  for  providing 
housing  and  services  for  eligible  persons 
in  non-formula  areas.  Applications  for 
this  category  can  be  submitted  by  States 
and  local  governments  to  undertake 
activities  in  areas  that  did  not  qualify 
for  formula  allocations  during  the  fiscal 
year  Funds  may  be  used  over  a  three 
year  operating  period.  Grantees  report  to 
the  Department  on  an  annual  basis  on 
program  accomplishments  in  annual 
progress  reports. 


This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Housing 
Opportunities  for  Persons  with  AIDS 
(HOPWA)  program. 

OMB  Control  Number,  if  applicable: 
250&-0133. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  to  be  collected  is  provided 
in  applications  for  competitively- 
awarded  funds  and  in  annual  progress 
reports  for  grantees  who  receive  these 
awards. 

Agency  form  numbers,  if  applicable: 
HUD-40110-B  and  HUD-40110-C. 

Members  of  affected  pubhc:  States, 
units  of  general  local  government,  and 
non-profit  organizations. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Activity 


Application  

Anrxjal  Progress  Reports 


Number  of 
respond- 
ents 


150 
75 


Freauency 
of  re- 
sponse 


Hours  of 
response 


44 
65 


The  total  annual  estimated  burden 
hours  for  these  optional  activities  are 
11,826  hours,  including  351  hours  that 
are  estimated  for  miscellaneous 
activities  such  as  grant  signing, 
amendments,  environmental,  and 
relocation  activities. 

Status  of  the  proposed  information 
collection:  Public  comment  requested  by 
HUD. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Kamas.  Jr.,  Director,  Office  of  HIV/ AIDS 
Housing,  Room  7154,  US  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  N.W.,  Washington, 
CXD  20410,  and  telephone  number  (202) 
708-1934  (this  is  not  a  toll-free  number) 
and  TTY  1-800-877-8339  for  copies  of 
the  proposed  forms  and  other  available 
documents. 

Dated:  January  8.  1997 
Andrew  Cuomo. 

Assistant  Secretary  for  Community  Planning 

and  Development. 

(FR  Doc.  97-«70  Filed  1-13-97;  8:45  am] 

MUJNQ  COM  4210-M-M 


[Doclcet  No.  FR-4200-N-04] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February 
13,  1997. 

AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  loseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050  This  is  not  a 
toll-free  number  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPt.EM«NTARY  MFOMMTION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  me  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
Office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
writh  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 
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Dated:  lanuary  3,  1997. 

David  S.  Cristy. 

Acting  Director.  Information  Pesources. 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

Title  of  Proposal:  Housing  Owner's 
Certification  and  Application  for  Tenant 
Assistance  Payments,  Schedule  of 


Tenant  Assistant  Payments  Due. 
Schedule  of  Section  8  Special  Claims, 
and  Special  Claims  Worksheet. 

Office:  Housing. 

0MB  Approval  Xumber:  2302-0182. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
These  forms  are  used  by  owners  to 
request  monthly  housing  assistance 
payments  for  eligible  families,  to  limit 
the  number  of  Section  8  units  to  those 


families  whose  incomes  are  less  than  50 
percent  of  the  area  median,  and  to 
restrict  admission  of  ineligible  tenants. 

Form  Sumher  HUD-52R70.  HUD- 
52670A,  and  HUD-52671A  thru  D, 

Flespondents:  Individuals  or 
Households  and  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


Information  Collection 


352,045 


452 


159,124 


Total  Estimated  Burden  Hours: 
159,124. 

Status:  Reinstatement,  without 
changes. 

Contact:  Barbara  D.  Hunter,  HUD, 
(202)  708-3944,  Joseph  F.  Lackey,  Jr., 
0MB,  (202)  395-7316. 

IFR  Doc.  97-868  Filed  1-13-97;  8:4.5  am) 

BILUNG  CODE  421&-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Assistant  Secretary, 
Water  and  Science,  Central  Utah 
Project  Completion  Act 

AGENQES:  The  Department  of  the 
Interior  (Department)  and  the  Central 
Utah  Water  Conservancy  District 
(District). 

ACTION:  Notice  of  availability  of  the 
Draft  Environmental  Impact  Statement 
and  extension  of  comment  period:  DES 
96-51. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the 
Department,  and  the  District  have 
issued  a  joint  Draft  Environmental 
Impact  Statement  (Draft  EIS)  on  the 
Upalco  Unit  Replacement  Project 
(Upalco).  The  Draft  EIS  was  filed  with 
the  Environmental  Protection  Agency 
on  December  27,  1996.  However,  the 
distribution  of  the  Draft  EIS  to 
Agencies/ persons  was  not  made 
simultaneously  with  the  filing. 
Therefore,  the  date  for  submittal  of 
written  comments  is  being  f'Atended  and 
the  dates  of  the  public  hearings  are 
being  changed.  The  distribution  to 
Agencies/ persons  was  made  on  January 
8,  1997. 

DATES:  Written  comments  on  the  Draff 
EIS  must  be  submitted  or  postmarked  no 
later  than  March  17,  1997.  Comments  on 
the  Draft  EIS  may  also  be  presented 
verbally  or  submitted  in  writing  at  the 


public  hearings  to  be  held  at  the 
following  times  and  locations: 

•  Tuesday,  February  25,  1997.  1:00 
p.m.,  Ute  Tribal  Auditorium.  Ute 
Tribal  Headquarters,  Fort  Duchesne, 
Utah 

•  Tuesday,  February  25,  1997,  6:00 
p.m.,  Altamont  High  School 
Auditorium,  Highway  87  (North 
Side).  Altamont,  Utah 

•  Wednesday,  February'  26,  1997,  6:00 
p.m..  Salt  Lake,  Salt  Lake  County 
Commission  Chambers,  Room  NllOO. 
Sah  Lake  City,  Utah. 

The  public  hearings  are  being  held  to 
address  the  Draft  EIS  for  the  proposed 
Upalco  Unit  Replacement  Project.  In 
order  to  be  included  as  part  of  the 
hearing  record,  written  testimony  must 
be  submitted  at  the  time  of  the  hearing. 
Verbal  testimony  will  be  limited  to  5 
minutes.  Those  wishing  to  give 
testimony  at  a  hearing  should  submit  a 
registration  form,  included  at  the  end  of 
the  Draft  EIS,  to  the  address  listed  below 
by  February  18,  1997. 
ADDRESSES:  Comments  on  the  Draft  EIS 
should  be  addressed  to:  Terry 
Holzworth,  Project  Manager.  Central 
Utah  Water  Conservancy  District,  355 
West  1300  South,  Orem,  Utah  84058. 
FOR  FURTHER  INFORMATION:  Additional 
copies  of  the  Draft  EIS,  copies  of  the 
resources  technical  reports,  or 
information  on  matters  related  to  this 
notice  can  be  obtained  on  request  from: 
Ms.  Nancy  Hardman,  Central  Utah 
Water  Conservancy  District,  355  West 
1300  South,  Orem.  Utah  84058, 
Telephone:  (801)  226-7187,  Fax:  (801) 
226-7150. 

Copies  are  also  available  for 
inspection  at: 
Central  Utah  Water  Conservancy 

District,  355  West  1300  South',  Orem. 

Utah  84058 
Department  of  the  Interior,  Natural 

Resource  Library,  Serials  Branch.  18th 

and  C  Streets.  NW.,  Washington.  DC 

20240 


Department  of  the  Interior.  Central  Utah 
Project  Completion  .^ct  Office.  302 
East  1860  South.  Provo.  Utah  84606 

Bureau  of  Indian  Affairs,  Uintah  and 
Ouray  Agency,  988  South  7500  East. 
Fort  Duchesne.  Utah  84026. 
Dated:  Ianuar\  8.  1997 

Ronald  )ohnston. 

Cl'PCA  Program  Director,  Department  oHhe 

Interior 

iPR  Doc.  97-838  Filed  1-13-97;  8:45  ami 

BILUNG  CODE  431(MtK-P 


[MT -960-11 50-00] 

District  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Dakotas  District  Office,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Dakotas 
District  Resource  Advisory  Council  will 
be  held  Marc,h  3-4.  1997,  at  the 
Northern  Hills  Ramada  Inn,  Spearfish. 
South  Dakota  The  sessions  will 
convene  at  8:00  a.m.  on  both  days 
Agenda  items  include  updates  on  the 
North  Dakota  Mineral  Exchange.  North 
and  South  Dakota  Land  Exchanges,  and 
the  District  minerals  program.  The 
council  will  also  review  public 
comments  on  the  Standards  and 
Guidelines  Draft  Environmental  Impact 
Statement 

The  meeting  is  open  to  the  public  and 
a  public  comment  period  is  set  for  8:00 
a.m.  on  the  4th  The  public  may  make 
oral  statements  before  the  Council  or  file 
written  statements  for  the  Council  to 
consider.  Depending  on  the  number  of 
persons  wishing  to  make  an  oral 
statement,  a  per-person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours. 

The  12-member  Council  advises  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
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management  issues  associated  with 

public  land  management. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 

Pinner,  Administrative  Officer,  Dakotas 

District  Office,  2933  3rd  Avenue  West. 

Dickinson.  ND  58601.  Telephone  (701) 

225-9148. 

Dated:  January  8,  1997. 
Douglas  J.  Burger, 

District  Manager. 

[FR  Doc.  97-«37  Filed  1-13-97;  8:45  am) 

BILUNQ  CODE  4310-ON-P 


National  Park  Service 

Notice  of  Availability  of  ttie  Final 
Development  Concept  Plan/ 
At>brevlated  Final  Environmental 
Impact  Statement  for  ttie  Entrance 
Area  and  Road  Corridor,  Denali 
National  Park  and  Preserve,  Alaska 

AGENCIES:  National  Park  Service, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Final  Development  Concept  Plan/ 
Abbreviated  Final  Environmental 
Impact  Statement  for  the  entrance  area 
and  road  corridor,  Denali  National  Park 
and  Preserve,  Alaska. 

SUMftURY:  The  National  Park  Service 
announces  the  availability  of  a  Final 
Development  Concept  Plan/Abbreviated 
Final  Environmental  Impact  Statement 
(DCP/EIS)  for  the  Entrance  Area  and 
Road  Corridor  (Front  Country)  of  Denali 
National  Park  and  Preserve,  the 
document  describes  and  analyzes  the 
environmental  impacts  of  a  proposed 
action  and  three  other  action 
alternatives  for  visitor  facilities  and 
services.  A  no  action  alternative  also  is 
evaluated. 

DATES:  A  Record  of  Decision  will  be 
made  no  sooner  than  30  days  after  the 
date  of  this  notice. 

ADDRESSES:  Copies  of  the  statement  are 
available  on  request  from; 
Superintendent,  Denali  National  Park 
and  Preserve,  P.O.  Box  9,  Denali  Park, 
Alaska  99755. 

Public  reading  copies  of  the  final  DC? 
and  abbreviated  final  EIS  will  be 
available  for  review  in  the  following 
locations: 

Office  of  Public  Affairs,  National  Park 
Service,  Department  of  the  Interior. 
1849  C  Street,  Room  3424, 
Washington.  DC  20240,  telephone; 
(202)  20&-6843. 
Alaska  System  Support  Office,  National 
Park  Service.  2525  Gambell  Street, 
Room  404,  .Anchorage,  Alaska  99503- 
2892,  telephone:  (907)  257-2647. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Tranel.  Denali  National  Park  and 


Preserve.  Telephone;  (907)  683-9552 
FAX:  (907)683-9612. 
SUPPLEMENTARY  INFORMATION:  Piu^uant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (P.L. 
91-190.  as  amended),  the  National  Park 
Service,  has  prepared  a  final  DCP  and 
abbreviated  final  EIS  for  proposed 
visitor  facilities  and  services  in  the  front 
country  of  Denali  National  Park  and 
Preserve  in  Alaska.  The  final  DCP/EIS 
includes  five  alternatives  for  providing 
for  visitor  use  and  resource  protection 
and  related  facility  development  in  the 
front  country  of  Denali  National  Park 
and  Preserve.  The  front  country 
includes  all  non-wilderness  areas  along 
the  Parks  Highway,  the  Riley  Creek/ 
headquarters  area,  and  the  park  road 
corridor  to  the  Kantishna  airstrip.  The 
five  alternatives  include  a  no  action 
alternative  and  four  action  alternatives. 
The  proposed  action  as  revised  in  the 
final  is  based  on  the  recommendations 
of  the  Denali  Task  Force,  a  committee 
formed  at  the  request  of  the  Secretary  of 
the  Interior  in  1994,  on  proposals 
received  during  public  scoping,  on, 
previous  plans,  on  planning  team  work 
and  impact  analysis,  and  on  public 
comments  on  the  draft  plan. 

Facilities  and  services  considered  in 
the  proposed  action  and  in  each 
alternative  include  visitor 
accommodations,  campgrounds,  camper 
conveniences,  interpretive  facilities, 
transportation,  parking,  bus  tours, 
bicycle  use.  rest  and  picnic  areas, 
concessions,  road  maintenance,  trails, 
employee  housing,  administrative  and 
support  facilities,  airstrips,  and  utility 
systems.  The  alternatives  differ  in 
construction  costs,  extent  and  location 
of  visitor  facilities,  and  corresponding 
environmental,  social,  and  economic 
impacts. 

The  Proposed  Action  (Alternative  D) 
would  provide  visitor  facifities  and 
services  in  the  front  country  to  meet  a 
wide  range  of  visitor  needs  and 
interests.  Front  country  developments 
would  be  limited  to  actions  in  which 
the  NPS  has  traditionally  specialized, 
such  as  interpretive  centers, 
environmental  education  opportunities, 
trails,  and  campgrounds.  The  park  hotel 
would  be  closed,  and  the  NPS  would 
encourage  the  private  sector  to  develop 
visitor  service  facilities 
(accommodations,  food  service,  and 
other  commercial  services)  outside  the 
park.  The  existing  Visitor  Access  Center 
would  be  remodeled  and  expanded  to 
serve  as  an  interpretive  and  discovery 
center,  and  a  new  visitor  services 
building  and  parking  would  be 
constructed  nearby.  Camper 
convenience  services  would  be 


provided  in  this  same  area  and  the 
existing  store  and  temporary  shower 
building  would  be  removed.  Some 
buildings  in  the  former  hotel  area  would 
be  adaptively  used  to  provide  an 
envirorunental  education  and  science 
facility.  New  permanent  rest  areas 
would  be  constructed  at  Savage  and 
Toklat.  Additional  trails  would  be 
constructed  primarily  in  the  Nenana 
River  and  Savage  River  areas.  New 
campsites  would  be  developed  in  the 
entrance  area,  the  Nenana  River 
corridor,  and  in  the  Kantishna  area. 
Road  maintenance  and  repair  would  be 
upgraded  to  address  safety  concerns  and 
major  structural  failures  along  the  park 
road.  These  actions  would  be  phased  in 
over  the  15  to  20-year  life  of  the  plan. 

Alternative  A  (No  Action — Continue 
Current  Management  Direction) 
represents  no  change  from  current 
management  direction.  With  the 
exception  of  development  concepts  not 
yet  implemented,  it  continues  the 
present  course  of  action  set  forth  in 
existing  management  plans  and 
guidance  documents  including  the 
Statement  for  Management  (1995)  and 
the  General  Management  Plan/Land 
Protection  Plan/Wilderness  Suitability 
Review  (1986).  This  alternative 
represents  the  existing  situation  in  the 
park,  so  existing  facilities  and  services 
would  remain.  For  example,  the 
temporEuy  park  hotel  would  be 
rehabilitated  as  funds  allow,  adaptive 
use  of  historic  structures  and 
overcrowding  of  administrative  space 
would  continue,  campgrounds  would 
not  be  expanded,  and  no  new  trail 
construction  or  additional  trail 
maintenance  would  be  done. 

Alternative  B  (Implement 
Development  Concepts  from  Previous 
Plans)  would  fully  implement  previous 
planning  decisions  and  development 
concepts  contained  in  approved  plans 
such  as  the  1986  General  Management 
Plan  and  the  1992  Amendment  to  the 
1983  Development  Concept  Plan/ 
Environmental  Assessment  for  the  park 
road  corridor  and  1987  addendum  (1992 
Riley  Creek  Amendment),  These 
documents  not  only  propose  additional 
facilities  throughout  the  park  to  support 
NPS  operations;  they  also  propose 
increased  visitor  services  and  facilities 
within  the  park  entrance  area.  Examples 
of  new  facilities  proposed  include  a  new 
hotel  and  camper  convenience  center  to 
replace  existing  temporary  facilities,  a 
hostel  in  the  entrance  area,  a  new 
interpretive  center  with  additional 
administrative  space,  a  50-site 
expansion  to  Riley  Creek  campground, 
and  upgraded  trail  maintenance  in  the 
entrance  area. 
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Alternative  C  (Reduce  Facilities  and 
Services  Inside  Park)  would  reduce  the 
level  of  development  and  visitor 
services  inside  the  park  and  encourage 
the  private  sector  to  provide  necessary' 
new  facilities  such  as  overnight 
accommodations,  campgrounds,  and 
camper  conveniences  outside  the  park 
boundary.  Major  new  park  facilities 
such  as  an  interpretive  center  and  an 
environmental  education  center  would 
be  constructed  outside  the  park  as  well. 
The  park  entrance  area  would  function 
primarily  as  a  staging  area  for  trips 
farther  into  the  park  rather  than  as  a 
destination  in  itself.  This  alternative 
allows  for  minimizing  resource  impacts 
and  therefore  maximizing  resource 
protection  inside  the  park. 

Alternative  E  (Emphasize  Visitor 
Services  and  Recreational  Opportunities 
Within  the  Park)  would  significantly 
enhance  the  visitor  experience  by 
concentrating  new  development  inside 
the  park  and  providing  a  diversity  of 
visitor  facilities  and  services  in  the  front 
country  to  meet  a  wide  range  of  visitor 
needs  and  interests.  The  NPS  would 
take  the  leading  role  in  providing  new 
visitor  services.  A  new  hotel  would 
replace  the  existing  temporary  building, 
and  a  hostel  or  similar  low-cost 
accommodations  would  be  constructed 
at  a  separate  location.  A  new 
interpretive  center,  a  camper 
conveniences  center,  and  an 
environmental  education  facility  would 
be  constructed  just  north  of  Riley  Creek 
Campground.  Additional  campsites 
would  be  developed  throughout  the 
front  countr\'.  New  permanent  rest  areas 
would  be  constructed  at  Toklat  and 
Savage,  and  trails  would  be  upgraded 
and  expanded  at  several  locations.  Road 
maintenance  and  repair  along  the  park 
road  would  be  upgraded  to  address 
documented  structural  problems  as  well 
as  safety  concerns  and  actual  structural 
failures. 

The  responsible  official  for  a  Record 
of  Decision  on  the  proposed  action  is 
the  NPS  field  director  in  Alaska. 

Dated:  December  24, 1996. 
Paul  R.  Anderson. 

Field  Director,  Alaska  Field  Office. 

|FR  Doc.  97-802  Filed  1-13-97;  8:45  am] 

BILUNG  CODE  4310-70-P 


National  Park  Service,  National  Capital 
Region 

Mary  McLeod  Bethune  Council  House 
National  Historic  Site  Advisory 
Commission;  Notice  of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Mary  McLeod 


Bethune  Council  House  National 
Historic  Site  Advisory  Commission  will 
be  held  on  January  24  and  25.  1997,  at 
the  Madison  Hotel  at  10:00  a.m.,  the 
hotel  is  located  at  15th  and  M  Street, 
N.W.,  Washington,  D.C. 

The  Commission  was  authorized  on 
December  11,  1991.  by  Public  Law  102- 
211.  for  the  purpose  of  advising  the 
Secretary  of  the  Interior  in  the 
development  of  a  General  Management 
Plan  for  the  Mary  McLeod  Bethune 
Council  House  National  Historic  Site. 

The  members  of  the  commission  are 
as  follow:  Di,  Dorothy  I.  Height;  Ms. 
Barbara  Van  Blake:  Ms.  Brenda  Girton- 
Mitchell;  Dr.  Savanna  C.  Jones;  Dr. 
Bettye  J.  Gardner,  Bettye  Collier- 
Thomas;  Mr.  Eugene  Morris;  Dr.  Rosalyn 
Terborg-Penn;  Mrs.  Bertha  S.  Waters;  Dr. 
Frederick  Stielow;  Dr.  Sheila  Flemming; 
Dr.  Ramona  Edelin;  Mrs.  Romaine  B. 
Thomas;  Ms.  Brandi  L.  Creighlon;  and 
Dr.  Janette  Hoston  Harris. 

The  purpose  of  this  meeting  will  be  to 
discuss  and  develop  a  general 
management  plan  for  the  Mar\'  McLeod 
Bethune  Council  House  National 
Historic  Site.  The  meetmg  will  be  open 
to  the  public.  Any  person  may  file  with 
the  Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 
Persons  who  wish  further  information 
concerning  this  meeting  or  wish  to  file 
a  written  statement  or  testify  at  the 
meeting  may  contact  Ms.  Marta  C.  Kelly. 
the  Federal  Liaison  Officer  for  the 
Commission,  at  (202)  3.32-1233. 
Minutes  of  these  meetings  will  be 
available  for  public  inspection  4  weeks 
after  the  meeting  at  the  Mar\  McLeod 
Bethune  Council  House  National 
Historic  Site,  located  at  1318  Vermont 
Avenue.  N.W..  Washington,  D.C.  20005. 

Dated:  )anuary  17.  1997. 
Richard  Powers, 

Acting  Field  Director,  \ational  Capital  .^rea 
|FR  Doc.  97-603  Filed  1-13-97;  8:4S  ami 

BILUNG  CODE  4310-70-44 


DEPARTMENT  OF  JUSTICE 

Office  of  Attorney  Personnel 
Management,  Justice  Management 
Division  Agency  Information  Collection 
Activities:  Proposed  Collection: 
Reinstatement,  Without  Change  of  a 
Previously  Approved  Collection  for 
Which  Approval  Has  Expired; 
Comments  Requested 

action:  Application  Booklets— Attorney 
General's  Honor  Program.  Summer  Law 
Intern  Program,  Law  Student  Program. 

The  Department  of  Justice.  Justice 
Management  Division,  Office  of 
Attorney  Personnel  Management,  has 


submitted  the  following  information 
collection  reque.st  utilizing  emergency 
review  procedures,  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Art  of 
1995.  Additionally,  this  notice  will  also 
ser\'e  as  the  60  day  public  notification 
for  comments  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Pursuant  to  28  CFR  0.15(b)(2),  the 
Deputy  Attorney  General  of  the  United 
States  Department  of  lustice  has  the 
responsihilit\  of  administering  the 
".Attorney  General's  recruitment 
program  for  honor  law  graduates  and 
judicial  law  clerks."  This  includes  the 
hiring  of  third-year  law  students  and 
judicial  law  clerks  for  full-time 
emplovment  following  graduation  or 
(ompletion  of  a  clerkship,  and  primarily 
second-year  law  students  for  summer 
and/or  part-time  employment.  This 
program  has  been  in  existence  for  43 
vears.  and  is  c:onsidered  the  Federal 
Government's  premier  legal  recruitment 
program.  The  Department  of  lustice 
currently  hires  approximately  130-150 
third-\ear  law  students/judicial  law 
clerks  and  130  second-year  law  students 
each  vear  under  these  programs.  The 
Department  of  lustice  is  the  largest  legal 
employer  in  the  country  .Approximately 
5,700  applications  are  received  for  these 
positions  annually.  The  responsibility 
for  running  these  programs  has  been 
delegated  by  the  Deputy  Attorney 
General  to  the  Director.  Office  of 
Attorney  Personnel  Management 
(OAPMJ  pursuant  to  28  CFR  0.15(c). 
OAPM  together  with  other  Department 
of  Justic  e  representatives  who  make  the 
ultimate  hiring  determinations  haye 
developed  these  application  booklets  to 
distribute  information  on  the  programs 
and  in  turn  collect  the  information  they 
consider  essential  to  make  an  informed 
hiring  detision  on  legal  applicants.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies  Emergency 
review  and  approval  of  this  collection 
has  been  requested  from  OMB  by 
lanuary  20.  1997.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB.  Office  of  Information  and 
Regulatory  .Affairs.  Attention:  Ms. 
Victoria  Wassmer.  202-395-5871, 
Department  of  Justice  Desk  Officer. 
Washington.  DC.  20530,  The  agency 
requests  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 
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(1)  Evaluate  whether  the  proposed 
collection  of  information  is  iiwessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  uicludmg 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submis.sion  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  the 
Office  of  Attorney  Personnel 
Management,  U.S.  Department  of 
lustice,  Attn:  P.  Vickers,  Room  R150. 
950  Pennsylvania  Avenue.  NVV.. 
Washington.  DC  20530-0001  (202-514- 
8902).  If  you  have  additional  comments, 
suggestions,  or  need  a  (;opy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  infonnation.  please  contact 
Paula  Vickers.  202-514-8902.  Office  of 
Attorney  Personnel  Management,  U.S. 
Department  of  Justice.  Room  6150,  950 
Pennsylvania  Avenue.  N'VV., 
Washington.  DC.  2053(M)0()1. 

Ovenriew  of  This  Infomiation 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Application  Booklets — .Attorney 
General's  Honor  Program,  Summer  Law 
Intern  Program,  Law  Student  Program. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Office 
of  Attorney  Personnel  Management, 
lustice  Management  Division.  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other:  None.  This  data 
collection  is  the  only  vehicle  for  the 
Department  of  Justice  (DO))  to  hire 
graduating  law  students.  This 
application  form  is  submitted 


voluntarily,  submitted  only  once  a  year 
by  students/judicial  law  clerks  who  will 
be  in  this  applicant  pool  only  once;  and 
the  information  sought  only  relates  to 
the  hiring  criteria  established  as  an 
internal  matter  bv  DO)  personnel. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,700  respondents  at  1  hour 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  5,700  annual  hours. 

If  additional  information  is  required 
contact  Mr.  Robert  B.  Briggs.T^learance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850.  Washington  Center. 
1001  G  Street,  NW..  Washington,  DC 
20530. 

Dated:  January  8,  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  lustice. 

|FR  Doc  97-794  Filed  1-13-97;  845  am) 

BILUNG  CODE  4410-26-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive, 
Environmental  Response, 
Compensation  and  Liability  Act 
rCERCLA) 

In  accordance  with  Departmental 
policy,  28  C.F.R.  §50.7.  and  Section 
122(d)(2|  of  CERCLA,  42  U.S.C. 
§  9622(d)(2),  notice  is  hereby  given  that 
a  proposed  consent  decree  in  United 
States  V.  Alpert  Iron  &■  Metal  Corp.  et  al.. 
Civil  Action  No.  CV-97-AR-0001-S 
was  lodged  on  January  2.  1997,  with  the 
United  States  District  Court  for  the 
Northern  District  of  Alabama,  Southern 
Division.  This  agreement  resolves  a 
judicial  enforcement  action  brought  by 
the  United  States,  pursuant  to  Sections 
106(a)  and  107  of  CERCLA,  42  U.S.C. 
§§  9606(a)  and  9607.  against  a  group  of 
potentially  responsible  parties 
("Settlors")  who  b\  contract,  agreement 
or  otherwise  arranged  for  disposal  or 
treatment,  or  arranged  with  a  transporter 
for  transport  for  disposal  or  treatment, 
of  hazardous  substances  at  the  Interstate 
Lead  Company  Superfund  Site  ("Site" 
or  "ILCO  Site")  in  Leeds.  Jefferson 
County,  Alabama.  The  Consent  Decree 
also  provides  a  covenant  not  to  sue 
under  Section  7003(d)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA")  42  U.S.C.  §6973. 

The  Site  is  comprised  of  a  former 
battery  recycling  and  smelter  facility 
("the  ILCO  facility '),  and  several 
Satellite  Sites  where  furnace  slag  was 
taken.  Furnace  slag  is  a  byproduct  of  the 


Site  smelting  operations.  The  Satellite 
Sites  included  the  adjacent  parking  lot, 
the  City  of  Leeds  landfill,  and  properties 
owned  by  a  gas  station,  a  church,  a 
resident,  a  restaurant,  and  a  local 
business. 

Under  the  consent  decree,  the  Settlors 
have  agreed  to  pay  $1 ,823,644  of  the 
government's  past  response  costs,  and 
all  future  response  costs  of  the 
government  in  excess  of  $300,000.  The 
Settlors  have  also  agreed  to  implement 
the  Site  remedy  as  set  forth  in  Records 
of  Decision  ("RODs")  dated  September 
30,  1991,  October  13,  1994,  September 
25.  1995,  and  August  27.  1996.  The 
selected  remedy  provides  for  the 
excavation  of  contaminated  soils  and 
sediment,  treatment  by  soil 
solidification/stabilization,  and  disposal 
in  an  appropriate,  permitted  landfill. 
Contaminated  groundwater  at  the  ILCO 
facility  and  the  City  of  Leeds  landfill 
will  be  pumped  and  treated. 
Groundwater  monitoring  will  be 
conducted  at  the  other  Satellite  Sites, 
with  annual  sediment  and  biota 
monitoring  along  a  nearby  creek  and 
tributary  thereto. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Alpert 
Iron  &■  Metal  Corp.  et  a  I.,  DOJ  Ref  #90- 
11-2-108D.  Commenters  may  request 
an  opportunity  for  a  public  meeting  in 
the  affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  200  Federal  Building. 
1800  Fifth  Avenue  North,  Birmingham, 
AL  35203:  the  Region  4  office  of  the 
Environmental  Protection  Agency,  100 
Alabama  Street,  S.W.,  Atlanta,  Georgia, 
30303;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  for  the 
reproduction  costs.  If  you  want  a  copy 
of  the  Consent  Decree  without 
attachments,  which  attachments  include 
the  RODs,  Statement  of  Work,  and  list 
of  Settlors,  then  the  amount  of  the  check 
should  be  $29.25  (117  pages  at  25  cents 
per  page).  If  you  want  a  copy  of  the 
Consent  Decree  with  the  above  stated 
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attachments,  then  the  amount  of  the 

check  should  be  $106.75  (427  pages  at 

25  cents  per  page).  The  check  should  be 

made  payable  to  the  Consent  Decree 

Library. 

Bruce  S.  Gelber. 

Deputy  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  97-796  Filed  1-13-97;  8:45  ami 

BILLING  CODE  4410-1S-M 


Notice  of  Lodging  of  Amendment  to 
Modified  Consent  Decree  Pursuant  to 
the  Clean  Water  Act 

In  accordance  with  28  CFR  50.7, 
notice  is  hereby  given  that  on  December 
31,  1996.  a  proposed  Amendment  to  the 
Modified  Consent  Decree  in  United 
States  of  America  v.  Lynrj  Water  and 
Sewer  Commission,  et  al..  Civil  Action 
No.  76-2184-G,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts.  The  United 
States'  complaint  sought  compliance 
with  the  Clean  Water  Act.  The  Modified 
Consent  Decree,  as  amended  in  1995, 
requires  the  construction  of  various 
projects  to  reduce  combined  sewer 
overflows  from  Lynn  Water  and  Sewer 
Commission  outfalls  in  accordance  with 
a  specified  schedule.  The  Amendment 
to  the  Modified  Consent  Decree  extends 
the  deadline  for  completion  of  one  of 
those  projects — the  Eastern  Avenue 
Sewer  Separation  Project,  Phase  II — 
from  September  1.  1997  to  December  31, 
1998. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Amendment  to  Modified  Consent 
Decree  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Lynn  Water  and 
Sewer  Commission,  et  al.,  D.J.  Ref.  90- 
5-1-1-545B. 

The  proposed  Amendment  to 
Modified  Consent  Decree  mav  be 
examined  at  the  office  of  the  United 
States  Attorney.  1003  John  M. 
McCormack  P.O.  &  Courthouse.  Boston, 
Massachusetts  02109  and  at  the  New 
England  Region  office  of  the 
Environmental  Protection  Agency,  One 
Congress  St..  Boston.  Massachusetts 
02203.  The  proposed  Amendment  to 
Modified  Consent  Decree  may  also  be 
examined  at  the  Consent  Decree  Library, 
1120  G.  St.,  N.W..  4th  Floor. 
Washington,  D.C.  20005,  202-624-0892. 
A  copy  of  the  proposed  Amendment  to 
Modified  Consent  Decree  mav  be 


obtained  in  person  or  by  mail  from  the 
Consent  Decree  Librarv.  1120  G.  St.. 
N.W.,  4th  Floor.  Washington,  D.C. 
20005.  In  requesting  a  copv.  please 
enclose  a  check  in  the  amount  of  $1 .25 
(25  cents  per  page  reproduction  cost) 
payable  to  the  "Consent  Decree 
Library." 
Joel  M.  Gross. 

Chief.  Environmental  Enforcement  Section. 
Environment  t  Natural  Resources  Division 
|FR  Doc,  97-798  Filed  1-13-97:  8:45  ami 

BILLING  CODE  4410-15-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  Janet 
Schusheim.  et  al.,  Civil  Action  No.  97- 
0019.  was  lodged  on  January  2.  1997 
with  the  United  States  District  Court  for 
the  Eastern  District  of  New  York. 
Defendant  Janet  Schusheim  was  the 
former  owner  of  the  property 
comprising  the  SMS  Instruments.  Inc 
Superfund  Site  ("Site")  in  Deer  Park. 
New  York  at  the  time  wastes  containing 
hazardous  substances  were  disposed  of 
at  the  Site.  Defendant  120  Realty  Corp. 
is  the  current  owmer  of  the  Site 
property. 

Under  the  terms  of  the  proposed 
decree,  defendants  will  pay  the  United 
States  $290,000  for  certain  past  response 
costs  incurred  by  the  United  States  for 
remedial  action  work  involving  air  and 
steam  stripping  of  contaminated  soil 
and  groundwater  extraction,  treatment, 
and  reinjection.  The  proposed  decree 
includes  a  covenant  not  to  sue  by  the 
United  States  under  Sections  106  and 
107  of  CERCLA,  42  U.S.C.  §§9601  et 
seq. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposes 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington,  D.C.  20530.  and 
should  refer  to  United  States  v.  lanet 
Schusheim.  et  al.  D.J.  reference  #90-1 1- 
2-1123A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  New  York,  225  Cadman  Plaza  East, 
Brooklyn;  New  York,  the  Region  II. 
Office  of  the  Environmental  Protection 
Agency,  290  Broadway.  New  York.  New 
York;  and  at  the  Consent  Decree  Librarv. 
1120  G  Street.  N.W.  4th  floor. 
Washington,  DC.  2005.  (202)  624-0892. 


A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Librarv-,  1120 
G  Street,  N.W.  4th  Floor.  Washington. 
D.C.  20005  In  requesting  a  copv  please 
enclose  a  check  in  the  amount  of  $7.25 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross. 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division 
|FR  Doc   97-797  Filed  1-13-97:  8:45  am| 

BILLING  CODE  44tO-1^-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Western  Crude  Reser\es.  Inc  et 
al.  Civil  Action  No.  95-52.  was  lodged 
on  October,  1994  with  the  United  States 
District  Court  for  Eastern  District  of 
Kentucky.  Lexington  di\ision.  I'nder 
the  consent  decree  the  United  Stales  is 
settling  claims  against  two  defendants, 
Western  Crude  Reserves,  Inc.  and 
Reserve  Energy,  Ltd..  based  on  claims 
for  civil  penalties  and  injunctive  relief 
relating  to  alleged  violations  of  the  Safe 
Drinking  Water  Act  ("SDWA")  and  the 
implementing  Underground  Injection 
Control  ("I'lC ')  regulations.  40  CFR. 
§  144.28  et  seq.  The  United  States 
alleged  that  Reserve  Energy,  Ltd.  and 
Western  Crude  Reserves.  Inc.  once 
owned  and  operated,  respectively.  113 
underground  injection  wells  m  the 
Irvine.  Garrett  and  South  Fork  units  in 
the  Irvine-Furnace  field  in  Powell  and 
Estill  Counties.  Kentucky.  Resene 
Energy,  Ltd.  is  a  limited  partnership 
Western  Crude  Reserves.  Inc.  is  the 
corporate  general  partner  of  Reserve 
Energy.  In  1993.  Reserve  Energy 
transferred  the  wells  to  defendant  Kish 
Resources  PLC.  Under  the  proposed 
settlement,  Western  Crude  Reser\'es. 
Inc,  and  Reserve  Energy.  Ltd.  will 
provide  $75,000  in  financial  assurance 
for  plugging  abandoned  injection  wells, 
and  the  fi(  d  will  be  transferred  to  a 
nonparty,  j'rinity  Group.  LLC. 
(■'Trinity"),  for  the  purpose  of  bringing 
the  wells  into  regulatory  compliance 
pursuant  to  a  schedule  set  forth  in  an 
Administrative  Order  on  Consent 
("AOC")  e   tered  between  Trinity  and 
EP.A.  Under  the  AOC,  Trinity  will 
provide  $50,000  in  financial  assurance 
and  will  plug  or  case  and  cement  the 
injection  wells  over  the  course  of  three 
years.-^^Inr*  r  this  settlement.  EPA  will 
obtain  the  injunctive  relief  it  seeks  to 
bring  the  fi'^ld  into  compliance,  plus  a 
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total  of  $125,000  in  financial  assurance, 
in  case  Trinity  does  not  fulfill  its 
obligations. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubhcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Western 
Crude  Resen'es,  Inc.  et  al..  DOJ  Ref. 
#90-112-859. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1441  Main  Street,  Suite 
500  Columbia,  South  Carolina  (803) 
929-3000;  the  Region  IV  Office  of  the 
Environmental  Protection  Agency,  100 
Alabama  Street,  SW,  .Atlanta,  Georgia 
30303;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Librar\',  1120 
G  Street.  NW.,  4th  Floor,  Washington, 
EXH  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $6.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
(oel  M.  Gross, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Satural  Resources  Division. 
[FR  Doc.  97-799  Filed  1-13-97;  8:45  ami 
BIUMQ  CODE  AlO-tS-M 


Federal  Bureau  of  investigation 

implementation  of  Section  104  of  the 
Communications  Assistance  for  l.aw 
Enforcement  Act 

AGENCY:  Federal  Bureau  of  Investigation 
(FBI). 

ACnON:  Second  Notice  and  request  for 
comments. 

SUMMARY:  The  FBI  is  providing  a  second 
notification  of  the  requirements  for 
actual  and  maximum  capacity  of 
communication  interceptionsr  pen 
register  and  trap  and  trace  device-based 
interceptions  that  telecommunications 
carriers  may  be  required  to  conduct  to 
support  law  enforcement's  electronic 
surveillance  needs,  as  mandated  in 
section  104  of  the  Communications 
Assistance  for  Law  Enforcement  Act 
(GALEA).  On  October  16,  1995.  the  FBI 
published  an  Initial  Notice  for  comment 
{60FR53643);  and  on  November  9,  1995. 
the  comment  period  was  extended  until 
January  16.  1996.  After  reviewing  the 


comments  received,  the  FBI  is  issuing 
this  Second  Notice  for  comment. 
DATES:  Written  comments  must  be 
received  on  or  before  February  13,  1997. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  the 
Telecommunications  Industry  Liaison 
Unit  (TILU).  Federal  Bureau  of 
Investigation.  P.O.  Box  220450. 
ChantiUy,  VA  20153-0450. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  TILU  at  (800)  551-0336.  Please 
refer  to  your  question  as  a  capacity 
notice  question.  Because  the  appendices 
referred  to  in  this  Notice  are 
voluminous,  they  are  not  contained 
herein  but  are  available  in     public 
reading  room  located  at  Fr     ral  Bureau 
of  Investigation  Headqua;      s,  935 
Pennsylvania  Ave.  N.W.,  Washington, 
DC.  20535.  To  review  the  appendices, 
interested  parties  should  contact  Ms. 
Eloise  Lee  at  FBI  Headquarters, 
telephone  number  (202)  324-3476,  to 
schedule  an  appointment  (48  hours  in 
advance) 

I.  Background 

A.  Purpose  of  GALEA 

On  October  25,  1994,  President 
Clinton  signed  into  law  the 
Conuiiunications  Assistance  for  Law 
Enforcement  Act  (GALEA)  (Public  Law 
103-414.  47  U.S.C.  1001-1010).  Its 
objective  is  to  make  clear  a 
telecommunications  carrier's  duty  to 
cooperate  in  the  interception  of 
communications  for  law  enforcement 
purposes.  (For  purposes  of  this  notice, 
the  word  "interception"  refers  to  the 
interception  of  both  call-content  and 
call-identifying  information.)  GALEA 
was  enacted  to  preserve  law 
enforcement's  ability,  pursuant  to  court 
order  or  other  lawful  authorization,  to 
access  call-content  and  call-identifying 
(pen  registers  and  trap  and  trace) 
information  in  an  ever-changing 
telecommunications  environment. 

In  1968  when  Congress  statutorily 
authorized  court-ordered  electronic 
surveillance,  ttiere  were  no 
technological  limitations  on  the  number 
of  interceptions  that  could  be 
conducted.  However,  the  onset  of  new 
and  advanced  technologies  has  begun  to 
erode  the  ability  of  the 
telecommunications  industry  to  support 
law  enforcement's  interception  needs. 
To  preserve  communications 
interception  as  a  vital  investigative  tool, 
the  Congress  determined  that 
technological  solutions  must  be 
employed  necessitating  greater  levels  of 
assistance  from  telecommunications 
carriers. 

The  intent  of  GALEA  is  to  define  and 
clarifv  the  level  of  technical  assistance 


required  from  telecommunications 
carriers.  GALEA  does  not  alter  or 
expand  law  enforcement's  fundamental 
statutory  authority  to  conduct 
interceptions.  It  simply  seeks  to  ensure 
that  after  law  enforcement  obtains  legal 
authority,  telecommunications  carriers 
will  have  the  necessary  technical  ability 
to  fulfill  their  statutory  obligation  to 
accommodate  requests  for  assistance. 

B.  Capacity  Notice  Mandate 

Because  many  future  interceptions 
will  be  fulfilled  through  equipment 
controlled  by  telecommunications 
carriers,  GALEA  obligates  the  Attorney 
General  to  provide  carriers  with 
information  they  will  need  (a)  to  be 
capable  of  accommodating  the  actual 
number  of  simultaneous  interceptions 
law  enforcement  might  conduct  as  of 
October  25,  1998,  and  (b)  to  size  and 
design  their  networks  to  accommodate 
the  maximum  number  of  simultaneous 
interceptions  that  law  enforcement 
might  conduct  after  October  25,  1998. 
(Although  actual  and  maximum 
capacity  determinations  represent 
estimates  for  October  25,  1998,  and 
thereafter,  telecommunications  carrier 
compliance  with  capacity  requirements 
is,  by  terms  of  GALEA,  required  by  3 
years  after  issuance  of  the  Final  Notice.) 
These  two  information  elements  are 
referred  to  in  GALEA  as  "actual"  and 
"maximum"  capacity  requirements.  In 
accordance  with  section  104  of  GALEA, 
the  FBI,  which  has  been  delegated 
GALEA  implementation  responsibilities 
from  the  Attorney  General,  must 
provide  notice  of  law  enforcement's 
future  actual  and  maximum  capacity 
requirements.  The  statute  defines  these 
requirements  as  follows: 

For  actual  capacity:  The  actual 
number  of  communication 
interceptions,  pen  registers,  and  trap 
and  trace  devices,  representing  a  portion 
of  the  maximum  capacity,  that  the 
Attorney  General  estimates  that 
government  agencies  authorized  to 
conduct  electronic  surveillance  may 
conduct  and  use  simultaneously  by  the 
date  that  is  4  years  after  the  date  of 
enactment  of  GALEA. 

For  maximum  capacity:  The 
maximum  capacity  required  to 
accommodate  all  of  the  communication 
interceptions,  pen  registers,  and  trap 
and  trace  devices  that  the  Attorney 
General  estimates  that  government 
agencies  authorized  to  conduct 
electronic  surveillance  may  conduct  and 
use  simultaneously  after  the  date  that  is 
4  years  after  the  date  of  enactment  of 
GALEA. 

Although  GALEA  requires  the 
Attorney  General  to  estimate  the  actual 
number  of  communication 
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interceptions,  pen  registers  and  trap  and 
trace  devices  that  may  be  required 
simultaneously  as  of  October  25, 1998 
and  thereafter,  the  estimates  are  not  a 
reflection  of  the  niunber  of  interceptions 
expected  to  occur.  Indeed,  law 
enforcement  has  no  estimate  or 
expectations  about  how  many 
interceptions  will  occur.  The  number  of 
interceptions  that  actually  occur  will  be 
determined  by  authorized  law 
enforcement  investications  at  the  time. 
Under  GALEA,  telecommunications 
carriers  are  required  to  have  an  actual 
capacity  available  for  immediate  use  3 
years  after  issuance  of  a  Final  Notice. 
Maximum  capacity,  on  the  other  hand, 
is  a  capacity  level  that 
telecommunications  carriers  must  be 
able  to  accommodate  "expeditiously"  if 
law  enforcement's  needs  increase  in  the 
future.  The  time  frame  for  "expeditious" 
expansion  to  maximum  capacity  was 
not  specified  in  GALEA.  However,  law 
enforcement  typically  maintains 
ongoing  liaison  with 
telecommunications  carriers  serving 
their  areas.  Such  liaison  facilitates  the 
needed  technical  capability  and 
capacity  to  be  prearranged,  thereby 
ensuring  that  the  interception  can  begin 
as  soon  as  the  legal  authorization  is 
received.  Such  liaison  is  critical  because 
electronic  surveillance  interceptions  are 
by  their  very  nature  time  sensitive.  Law 
enforcement  considers  five  business 
days  from  receipt  of  a  court  order  by  a 
telecommunications  carrier  to  be  a 
reasonable  period  of  time  to  allow  for 
incremental  expansion  up  to  the 
maximum  capacity  on  an  as-needed 
basis.  This  time  frame  is  based  on  the 
time  typically  involved  under  existing 
procedures  used  by  law  enforcement 
and  telecommunications  carriers  to 
make  technical  arrangements. 

The  term  "expeditious,"  as  used 
herein,  applies  to  section  104  capacity 
requirements  regarding  incremental 
expansion  up  to  the  maximum  capacity. 
It  should  not  be  confused  with 
"expeditious  access"  to  call-content  and 
call-identifying  information  as  used  in 
section  103  of  GALEA,  which  pertains 
to  the  assistance  capability 
requirements. 

Law  enforcement  has  interpreted  the 
maximum  capacity  chiefly  as  a 
requirement  that  telecommunications 
carriers  will  follow  to  size  a  capacity 
ceihng.  This  ceiling  is  intended  to 
provide  telecommunications  carriers 
with  a  stable  framework  for  cost- 
effectively  designing  future  capacity 
into  their  networks.  It  also  would 
provide  room  for  accommodating  future 
interception-related  "worst-case 
scenarios."  Establishing  the  maximum 
capacity  will  allow  telecommunications 


carriers  to  assist  law  enforcement  diuing 
serious,  unpredictable  emergencies 
requiring  unusual  levels  of  interception. 

Consistent  with  GALEA,  this  Second 
Notice  identifies  the  number  of 
simultaneous  interceptions  that  a 
telecommunications  carrier  should  be 
able  to  accommodate  in  a  given 
geographic  area  as  of  the  date  that  is 
three  years  after  the  date  of  the  Final 
Notice  of  Capacity  and  thereafter.  An 
interception  relates  to  accessing  and 
delivering  all  communications  (call- 
content)  and/or  call -identifying 
information  associated  with  the 
telecommunications  service  of  the 
subject  specified  in  a  court  order  or 
lawful  authorization.  The 
telecommunications  service  targeted  for 
interception  includes  all  of  the  services 
and  features  associated  with  the 
subject's  wireline/wireless  telephone 
number,  or  as  otherwise  specified  in  the 
court  order  or  lawful  authorization. 

For  a  call  content-based  interception, 
a  carrier  is  responsible  for  accessing  and 
dehvering  all  communications  and  call- 
identifying  information  supported  by 
the  subject's  telecommunications 
service,  regardless  of  the  advanced 
services  or  features  to  which  the  subject 
subscribes  (e.g.,  a  redirected  call 
through  call  forwarding);  and 
notwithstanding  that  the  subject  may  be 
engaged  in  more  than  one 
communication  (e.g.,  a  subject  is 
engaged  in  a  voice  telephone  call  and 
simultaneously  sends  a  fax  or  data 
transmission;  a  subject  is  engaged  with 
several  (different)  parties  in  a 
conference  call  and  simultaneously 
communicates  with  a  non-conferenced 
party). 

For  an  interception  of  call-identifying 
information,  a  carrier  is  responsible  for 
accessing  and  delivering  all  call- 
identifying  information  related  to  the 
communications  caused  to  be  generated 
or  received  by  the  subject,  regardless  of 
the  advanced  services  or  features  to 
which  the  subject  subscribes  and 
notwithstanding  that  the  subject  may  be 
engaged  in  more  than  one  simultaneous 
communication.  The  fact  that  a  subject 
utilizes  advanced  services  and  features 
as  part  of  his/her  telecommunications 
service  or  is  capable  of  sending  or 
receiving  more  than  one  communication 
simultaneous  does  not  mean  that  carrier 
access  and  delivery  of  each  constitutes 
a  separate  interception.  Consequently, 
telecommunications  carriers  need  to 
ensure  that,  regardless  of  their  solutions 
(which  may  be  varied),  the  solution 
permits  access  and  delivery  of  all  the 
communications  and  call-identifying 
information  for  each  interception. 
Because  of  this  circumstance,  and 
because  GALEA  forbids  the  government 


from  dictating  solutions,  law 
enforcement  will  be  available  to  consult 
with  carriers  as  they  develop  solutions 
and  apply  the  capacity  requirements  to 
their  particular  solutions. 

In  some  instances  a 
telecomm  Jiications  carrier  may  be  able 
to  meet  the  assistance  capabiUty 
requirements  without  modifying  its 
equipment,  facilities,  or  services.  As  a 
practical  matter,  conventional  methods 
of  effectuating  interceptions  of  call- 
content  and  call-identifying 
information,  such  as  loop  extender 
technologies,  may  meet  the 
requirements  of  GALEA  for  some 
subjects  of  court -ordered  interceptions, 
depending  on  the  types  of  services  and 
features,  etc.,  to  which  the  subject 
subscribes.  Telecommunications 
carriers  that  presently  meet  these 
requirements  under  the  circumstances 
described  above  will  be  in  compliance 
until  the  equipment,  facility,  or  service 
is  replaced  or  significantly  upgraded  or 
otherwise  undergoes  major 
modification.  Furthermore, 
telecommunications  carriers  that  cannot 
meet  the  assistance  capability 
requirements  may  still  be  considered  to 
be  in  compliance  if  the  Government 
does  not  provide  cost  recovery-  for 
modifications  to  equipment,  facilities, 
and  services  installed  or  deployed  on  or 
before  January  1,  1995.  Such  carriers 
will  also  bi,  in  compliance  with  GALEA 
until  such  time  as  they  significantly 
upgrade  or  replace  or  otherwise  undergo 
major  modification  to  equipment, 
facilities,  or  services. 

C.  Initial  Notice  of  Capacity 

On  October  16,  1995,  law 
enforcement's  proposed  future  actual 
and  maximum  capacity  requirements 
were  presented  in  an  Initial  Notice 
published  in  the  Federal  Register  as 
mandated  by  section  104  of  GALEA. 
Comments  on  the  Initial  Notice  were 
accepted  through  Januar\'  16,  1996.  The 
Initial  Notice  and  the  comments  on  it 
are  summarized  in  section  V  of  this 
notice. 

D.  Second  Notice  of  Capacity 

Since  the  release  of  the  Initial  Notice, 
law  enforcement  has  consulted  with 
telecommunications  industrj' 
representatives,  privacy  advocates,  and 
other  interested  parties  to  receive 
feedback  on  the  method  used  to  express 
future  actual  and  maximum  capacity 
requirements.  This  consultative  process 
has  helped  law  enforcement  understand 
the  challenges  facing  the  industr>-  and 
others  in  appling  the  capacity 
requirements.  After  deliberation,  law 
enforcement  concluded  that  it  should 
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issue  a  Second  Notice  for  comment  in 
order  to  refine  its  original  approach. 

After  the  instant  comment  period 
closes,  a  complete  record  will  be 
delineated  and  a  Final  Notice  will  be 
issued  that  fulfills  the  obligations  of  the 
Attorney  General  under  section 
104(a)(1)  of  GALEA. 
Telecommunications  carriers  will  have 
180  days  after  pubhcation  of  the  Final 
Notice  in  the  Federal  Register  to  submit 
a  Gamer  Statement  as  mandated  by 
section  104(d)  to  the  Government 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate  law  enforcement's 
requirements  (see  section  IV  infra). 

GALEA  applies  to  all 
telecommunications  carriers  as  defined 
in  section  102(8).  Notices  will 
eventually  be  issued  covering  all 
telecommunications  carriers.  However, 
this  Second  Notice  and  its  associated 
Final  Notice  should  be  viewed  as  a  first 
phase  applicable  to  telecommunications 
carriers  offering  services  that  are  of  most 
immediate  concern  to  law 
enforcement — that  is,  those 
telecommunications  carriers  offering 
local  exchange  services  and  certain 
commercial  mobile  radio  services, 
specifically  cellular  service  and 
personal  communications  service  (PCS). 
(For  the  purpose  of  this  notice.  PCS  is 
considered  a  service  operating  in  the 
licensed  portion  of  the  2  GHz  band  of 
the  electromagnetic  spectrum,  from 
1850  MHZ  to  1990  MHZ. 
Telecommunications  carriers  offering 
local  exchange  services  are  referred  to 
hereafter  in  this  notice  as  "wireline" 
carriers,  and  telecommunications 
carriers  offering  cellular  and  PGS 
services  are  referred  to  as  "wireless" 
carriers. 

The  exclusion  from  this  notice  of 
certain  other  telecommunications 
carriers  that  have  services  deployed 
currently  or  anticipate  deploying 
services  in  the  near  term  does  not 
exempt  them  from  any  obligations 
under  GALEA.  Law  enforcement  will 
consult  with  these  other 
telecommunications  carriers  before 
subsequent  Notices  are  issued  and 
applicable  capacity  requirements  are 
established.  Law  enforcement  also  looks 
forward  to  consulting  with  these  other 
telecommimications  carriers  to  develop 
a  reasonable  method  for  characterizing 
capacity  requirements. 

n.  Methodology  for  Projecting  Capacity 
Requirements 

A.  Overview 

The  GALEA  mandate  set  forth  in 
section  104  obligates  the  Attorney 
General  to  estimate  future  interception 


capacity  requirements  and  marks  the 
first  time  that  (a)  information  has  been 
required  to  be  provided  to 
telecommunications  carriers  in  order  for 
them  to  design  future  networks  with 
reference  to  the  amount  of  potential 
future  interception  activity  that  may 
occur,  and  (b)  the  entire  law 
enforcement  community  has  been 
required  to  project  its  collective  future 
potential  needs  for  interception.  This 
new  circumstance  has  generated 
legitimate  concern  in  the  law 
enforcement  community,  because 
telephone  technology  historically 
placed  no  constraints  on  the  number  of 
court-ordered  interceptions  that  could 
be  effected.  If  not  implemented 
carefully,  an  under-scoping  of  capacity 
requirements  under  GALEA  could  have 
the  unintended  effect  of  restricting  the 
technical  ability  to  conduct 
interceptions  authorized  in  court  orders. 
If  future  interception  needs  are 
understated,  law  enforcement's 
investigative  abilities  will  be  hampered 
and,  more  important,  pubUc  safety  will 
be  jeopardized. 

Capacity  provisions  were  included  in 
GALEA  to  ensure  that  law  enforcement's 
future  interception  needs  can  be  met  in 
a  way  that  will  not  be  unduly 
burdensome  for  telecommunications 
carriers.  These  provisions  also  present  a 
means  for  telecommunications  carriers 
to  better  understand  the  nature  and 
extent  of  their  existing  statutory 
obligations  to  accommodate  law 
enforcement's  interception  needs. 
(Since  law  enforcement  requirements 
for  all  types  of  interceptions  are  a 
function  of  authorized  investigations, 
the  estimated  number  that  may  be 
conducted  cannot  be  zero  since  that 
would  imply  that  there  is  a  county  or 
market  service  area  where  an 
interception  could  not  be  conducted. 
See  section  G  "Establishing  Threshold 
Capacity  Requirements  "  for  further 
discussion  on  how  minimum  capacities 
are  estimated.)  To  derive  capacity 
requirements  that  would  meet  law 
enforcement's  future  interception  needs 
without  being  unduly  burdensome,  law 
enforcement  used  a  rigorous 
methodology.  The  objective  was  to 
ensure  that  law  enforcement's  future 
capacity  requirements  would  (a)  be 
based  on  historical  interception  activity, 
(b)  ensure  that  public  safety  is  not 
compromised,  (c)  provide 
telecommunications  carriers  with  a 
degree  of  certainty  regeuding  law 
enforcement  s  needs  over  a  reasonable 
period  of  time,  (d)  be  based  on  the 
geographic  areas  affected,  and  (e)  not 
dictate  a  solution  to  the  industry. 

The  methodology  consisted  of  these 
steps: 


•  Collecting  information  on  historical 
interception  activity. 

•  Determining  geographic  areas  for 
identifying  capacity  requirements. 

•  Deriving  a  basis  for  determining 
capacity  requirements  for  wireline 
carriers. 

•  Deriving  a  basis  for  determining 
capacity  requirements  for  wireless 
carriers. 

•  Deriving  growth  factors  for 
projecting  future  capacity  requirements 
from  historical  information. 

•  Establishing  threshold  capacity 
requirements. 

B.  Collecting  Information  on  Historical 
Interception  Activity 

To  comply  with  GALEA'S  mandate  to 
project  future  capacity  needs,  law 
enforcement  believed  it  was  essential  to 
first  establish  a  historical  baseline  of 
interception  activity  from  which  future 
interception  needs  could  be  projected. 
This  effort  entailed  a  detailed  review 
and  analysis  of  the  available 
information  on  recent  federal,  state,  and 
local  law  enforcement  interceptions 
throughout  the  United  States.  Such 
information  had  never  before  been 
collected  in  a  single  repository. 
Amassing  this  detailed  and  extremely 
sensitive  information  required  an 
unprecedented  and  time-consuming 
effort.  It  involved  identifying  sources 
from  which  accurate  information  could 
be  retrieved  efficiently.  The  information 
required  included  the  numbers  of  all 
types  of  interceptions  (communications, 
pen  register,  and  trap  and  trace) 
performed  by  federal,  state,  and  local 
law  enforcement  agencies,  in  terms  of 
the  actual  number  of  telephone  lines 
intercepted  at  each  locality.  (For 
purposes  of  this  notice,  the  work  "line" 
refers  to  the  transmission  path  from  a 
subscriber's  terminal  to  the  network  via 
a  wireline  or  wireless  medium.) 

The  Wiretap  Report,  published 
annually  by  the  Administrative  Office  of 
the  United  States  Courts,  was  a  valuable 
source  of  historical  information  on 
criminal  Title  III  (call-content)  court 
orders;  however,  it  did  not  identify  the 
actual  number  of  interception  lines 
associated  with  each  court  order  or, 
more  important,  the  vastly  greater 
number  of  lines  associated  with  call- 
identifying  interceptions  (pen  register 
and  trap  and  trace)  that  have  been 
performed  by  all  law  enforcement 
agencies.  Even  though  law  enforcement 
used  information  on  the  number  of 
court  orders  reported  in  the  Wiretap 
Report  for  forecasting  purposes  as 
described  subsequently  in  this  section, 
the  report  does  not  contain  the 
necessary  line-related  information 
needed  to  identify  the  level  of  past 


UMI 


Federal  Regiater  /  Vol.  62.  No.  9  /  Tuesday.  January  14.  1997  /  Notices 


1905 


interceptions  for  establishing  a 
historical  baseline  of  activity. 

To  obtain  line-related  infonnation 
regarding  past  simultaneous 
interceptions,  records  of  interception 
activity  were  acquired  from 
telecommunications  carriers,  law 
enforcement  officials,  and  what  was 
most  important,  from  the  federal  and 
state  Clerks  of  Court  offices  (the  official 
repositories  for  all  interception  court 
orders)  through  a  survey. 

The  objective  of  the  survey  effort  was 
to  determine  the  numbers  of  all  types  of 
interceptions  (communications,  pen 
register,  and  trap  and  trace)  conducted 
between  January  1, 1993,  and  March  1. 
1995,  for  all  geographic  areas.  Highly 
sensitive  information  p)ertaining  to  each 
interception  was  collected,  including 
interception  start/end  dates  and  area 
code  and  exchange.  The  time  period  of 
January  1,  1993  to  March  1,  1995  was 
chosen  to  obtain  recent  interception 
information  that  was  reasonably 
retrievable  given  the  time  constraint 
imposed  by  CALEA  with  regard  to 
publishing  a  Notice  of  Capacity. 

Approximately  1 ,500 
telecommunications  carriers, 
representing  nearly  all  wireline  and 
cellular  telephone  companies  (as  of 
March  1995),  were  requested  to  provide 
information  that  would  identify  where 
and  how  many  interceptions  had 
occurred  within  their  networks  during 
the  period  surveyed.  Records  were 
submitted  by  approximately  66  percent 
of  the  telecommunications  carriers 
surveyed.  To  ensure  receipt  of 
information  from  a  comprehensive 
representation  of  the 
telecommunications  industry,  law 
enforcement  worked  closely  with 
telecommunications  carriers  serving 
large  markets  or  unique  geographic 
areas.  Such  carriers  included  the 
Regional  Bell  Operating  Companies 
(RBOCs),  GTE,  and  the  largest  providers 
of  cellular  service. 

Sensitive  interception  records 
maintained  under  seal  within  the  Clerks 
of  Court  offices  were  acquired  through 
two  separate  efforts.  Federal  court  order 
information  was  collected  under  special 
court  orders  directing  the  unsealing  of 
this  information  for  the  limited  purpose 
of  issuing  capacity  notices  required 
under  section  104  of  CALEA.  State  and 
local  law  enforcement  records  were 
collected  with  the  assistance  of  the 
offices  of  the  State  Attorney  Generals 
and  District  Attorneys  or  state  wide 
prosecutors.  This  effort  resulted  in  the 
collection  of  information  on  all  federal 
law  enforcement  interception  activity 
for  the  period  surveyed  and  information 
on  interceptions  by  state  and  local  law 
enforcement  from  most  states.  (Some 


states'  laws  do  not  authorize  the 
conduct  of  all  types  of  interceptions, 
e.g.,  call-conduct  interceptions,  and 
other  states  do  not  maintain  retrievable 
records  of  all  historical  interception 
activity.) 

C.  Determining  Geographic  Areas  for 
Identifying  Capacity  Requirements 

Section  104(a)(2)(B)  of  CALEA 
requires  law  enforcement  to  identify,  to 
the  maximum  extent  practicable,  the 
capacity  needed  at  "specific  geographic 
locations."  In  addressing  this  mandate, 
law  enforcement  decided  that  using 
point-specific  sites,  such  as  switch 
locations,  city  blocks,  or  neighborhoods, 
would  not  be  appropriate  because  it 
would  not  properly  take  into  account 
movement  in  criminal  activity  and 
could  lead  to  the  compromise  of 
sensitive  investigations.  Also,  law 
enforcement  believed  that  any 
geographic  designation  used  should  not 
be  subject  to  frequent  change,  should 
relate  to  discernible  and  officially 
recognized  geographic  territorial 
boundaries,  and  should  be  commonly 
understood  by  the  affected  parties. 

It  was  also  considered  essential  that 
the  geographic  designations  be  ones  that 
(a)  historically  have  not  been  affected  by 
regulatory  changes  in  the 
telecommunications  marketplace,  (b) 
would  allow  flexibiUty  for 
telecommunications  carriers  in 
developing  solutions,  and  (c)  would  not 
be  affected  by  changes  in  the 
configurations  of  telecommunications 
networks. 

Law  enforcement  concluded  that,  for 
wireline  carriers,  county  boundaries  or 
their  equivalent  best  met  the  criteria 
above  and  should  be  used  to  define  die 
geographic  locations  for  projecting 
future  capacity  requirements.  (For 
purposes  of  this  notice,  the  term 
"county"  includes  boroughs  and 
parishes,  as  well  as  the  District  of 
Columbia  and  a  few  independent  cities 
in  Missouri,  Maryland,  Nevada,  and 
Virginia  that  are  not  part  of  any  county 
U.S.  territories  such  as  American 
Samoa,  Guam,  the  Mariana  Islands, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands 
are  treated  similarly.)  Further,  using  the 
geographic  designation  of  a  county  in 
this  way  was  deemed  appropriate 
because  it  is  used  by  both 
telecommunications  carriers  and  law 
enforcement.  Telecommunications 
carriers  pay  county  taxes  and  fees  and 
are  affected  by  county  regulations. 
Likewise,  law  enforcement's  legal 
territorial  jurisdictions  frequently  are 
drawn  based  on  county  boundaries,  and 
resources  for  law  enforcement  are  often 
allocated  on  a  county  basis. 


For  wireless  carriers,  individual 
county  boundaries  '.^ere  not  considered 
to  be  a  feasible  geographic  designation 
for  identifying  capacity  requirements. 
Instead,  law  enforcement  determined 
that  wireless  market  service  areas — 
Metropolitan  Statistical  Areas  (MSAs), 
Rural  Service  Areas  (RSAs),  Major 
Trading  Areas  (MTAs),  and  Basic 
Trading  Areas  (BTAs)^would  be  the 
most  appropriate  geographic 
designations.  Although  wireless  market 
service  areas  comprise  sets  of  counties, 
the  use  of  such  market  service  areas  best 
takes  into  account  the  greater  inherent 
mobility  of  wireless  subscribers 
Furthermore,  what  is  most  important  is 
that  historical  information  on  wireless 
interceptions  could  only  be  associated 
with  market  service  areas. 

The  approach  selected — using 
counties  for  wireline  carriers  and 
market  service  areas  for  wireless 
carriers — was  also  responsive  to 
comments  on  the  Initial  Notice  urging 
that  the  r\^  types  of 
telecommunications  carriers  be  treated 
separately:  thus,  different  geographic 
designations  should  appropriately 
apply 

D.  Deriving  a  Basis  for  Determining 
Capacity  Requirements  for  Wireline 
Carriers 

Having  established  the  coiuitv  as  the 
appropriate  geographic  area  for 
identifying  capacity  requirements  for 
wireline  carriers,  law  enforcement  had 
to  decide  on  a  basis  for  determining 
capacity  requirements  for  each  county- 
Section  104(a)(2)(A)  of  CALEA  slated' 
that  the  capacity  requirements  could  be 
based  on  type  of  equipment,  type  of 
service,  number  of  subscribers,  type  or 
size  of  carrier,  or  nature  of  ser\ice  area, 
but  allowed  the  use  of  "any  other 
measure  "  Law  enforcement  chose  to 
use  the  historical  interception  activity 
associated  with  telecommunications 
equipment  located  within  a  county  as 
the  most  logical  basis  for  making 
determinations  about  projected  capacity 
requirements  in  a  county. 

Each  wireline  interception  reported 
during  the  historical  period  surveyed 
(January'  1.  1993.  to  March  1,  1995)  was 
associated  with  a  telecommunications 
switch,  based  on  its  area  code  and 
exchange  (frequently  referred  to  as  its 
"NPA/NXX  code")  as  found  in  the  April 
1995  version  of  the  Local  Exchange 
Routing  Guide  (LERG)  published  by 
Bellcore.  The  LERG  contains 
information  on  the  switching  s\ltetems 
and  exchanges  of  wireline  earners  and 
is  considered  to  be  an  authoritative 
source  in  the  telecommunications 
industry.  Thereafter, 
telecommunications  switches  were 
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associated  to  counties  by  using  the 
vertical  and  horizontal  coordinates 
marking  the  switch's  physical  location. 

GALEA  also  required  that  capacity 
requirements  be  expressed  in  terms  of 
"simultaneous"  interceptions.  Law 
enforcement  chose  to  consider 
interceptions  occurring  on  the  same 
day.  rather  than  at  exactly  the  same 
moment,  as  being  simultaneous.  This 
time  frame  was  logical  from  a  law 
enforcement  perspective,  because 
interception  court  orders  are  authorized 
for  a  certain  number  of  days  as  opposed 
to  some  other  unit  of  time  Additionally, 
the  time  frame  of  1  day  was  compatible 
with  the  historical  data  that  was 
recorded  only  by  days. 

The  daily  interception  activity  of  each 
switch  in  a  county  was  examined,  and 
the  single  day  with  the  most 
interceptions  during  the  period 
surveyed  was  used  to  identify'  the 
switch's  highest  number  of    « 
simultaneous  interceptions.  Thereafter, 
the  highest  number  of  simultaneous 
interceptions  identified  for  each  switch 
in  the  country  was  totaled  to  produce  a 
historical  baseline  for  the  county.  Law 
enforcement  believed  that  this  approach 
provided  a  reasonable  representation  of 
past  interception  needs  for  the 
geographic  area  during  the  period 
surveyed.  This  approach  also  avoided 
the  problems  that  would  be  inherent  in 
trying  to  specify  capacity  requirements 
for  interceptions  on  a  site-specific  or 
equipment-specific  basis  because  of  the 
fluid  nature  of  interceptions  conducted 
over  time  and  because  of  changes  in 
equipment  and  the  services  that  they 
support.  After  determining  the  county's 
historical  baseline,  law  enforcement 
sought  to  establish  an  appropriate 
means  of  utilizing  that  activity  as  a  basis 
for  projecting  future  capacity 
requirements.  In  the  Initial  Notice, 
capacity  requirements  were  expressed 
as  a  percentage  of  the  engineered 
capacity  of  equipment,  facilities,  and 
services.  It  was  thought  that  in  so  doing, 
some  flexibility  would  be  beneficial  to 
carriers  in  addressing  the  capacity 
requirements.  Comments  on  the  initial 
Notice,  however,  questioned  the 
meaning  of  engineered  capacity  and 
recommended  that  capacity 
requirements  he  expressed  as  fixed 
numbers  rather  than  as  percentages.  In 
response,  law  enforcement  re-examined 
this  issue  and  found  that  using  fixed 
numbers  for  each  county  would  be  a 
dear  way  to  express  capacitv 
requirements  without  tying  them  to  the 
constantly  changing  components  of  the 
telecommunications  network. 


E.  Deriving  a  Basis  for  Determining 
Capacity  Requirements  for  Wireless 
Carriers 

Having  established  the  market  service 
area  as  the  appropriate  geographic  area 
for  identifying  future  capacity 
requirements  for  wireless  carriers,  law 
enforcement  had  to  decide  on  a  basis  for 
detennining  capacity  requirements  for 
each  market.  Each  cellular  interception 
reported  during  the  period  surveyed 
(January  1,  1993  to  March  1.  1995)  was 
associated  with  a  cellular  market  service 
area  using  the  August  1995  version  of 
the  Cibemet  database,  which  contains 
information  on  roaming  and  billing 
arrangements  for  cellular  networks  and 
is  considered  to  be  an  authoritative 
source  in  the  telecommunications 
industry-.  Thereafter,  the  single  day  with 
the  most  interceptions  during  the  period 
surveyed  was  identified  and  used  to 
establish  the  historical  baseline  for  the 
market  service  area. 

Due  to  the  similarities  between 
cellular  and  PCS.  law  enforcement  used 
the  historical  interception  activity  of 
cellular  carriers  to  develop  projections 
of  future  capacity  requirements  for  PCS 
carriers.  Cellular  markets  are  defined  by 
MSAs  and  RSAs,  and  PCS  markets  are 
defined  by  MTAs  and  BTAs.  Historical 
cellular  interception  activity  was 
mapped  to  a  PCS  market  service  area. 
Again,  the  single  day  with  the  most 
interceptions  during  the  period 
surveyed  was  identified  and  used  to 
ascribe  to  it  a  historical  baseline  for  the 
market  service  area. 

To  be  responsive  to  comments  on  the 
Initial  Notice  objecting  to  the  use  of 
percentages  of  engineered  capacity,  law 
enforcement  found  that  using  numbers 
rather  than  percentages  was  also  an 
appropriate  means  by  which  to  express 
capacity  requirements  for  wireless 
carriers. 

F.  Deri\'ing  Growf /j  Factors  for 
Projecting  Future  Capacity 
Requirements  From  Historical 
Information 

Section  104  of  GALEA  requires  the 
Attorney  General  to  project  future 
requirements  for  actual  and  maximum 
capacity.  As  discussed  previously  in 
this  notice,  law  enforcement  derived  a 
baseline  for  these  estimates  from  the 
historical  interception  activity  in 
geographic  areas  defined  as  counties  for 
wireline  carriers  and  market  service 
areas  for  wireless  carriers  during  the 
period  surveyed.  To  project  ^ature 
capacity  requirements,  growth  factors 
were  developed  and  applied  to  the 
historical  information. 

As  noted,  comments  on  the  Initial 
Notice  recommended  that  capacity 


requirements  be  stated  separately  for 
wireline  and  "wireless  carriers.  In 
response,  law  enforcement  created  new 
formulas  based  on  a  revised  set  of 
growth  factois  that  took  account  of  this 
distinction. 

1.  Formulas 

As  discussed  below,  four  growth 
factors  are  used  in  this  Second  Notice  in 
formulating  future  capacity 
requirements:  Aw,reiine,  Aw,reie»s.  Mwircime, 
and  Mwireiess,  The  "A"  factors  were 
applied  to  historical  interception 
activity  to  estimate  future  actual 
capacity  requirements  as  of  October 
1998,  the  "M"  factors  were  used  to 
estimate  future  maximum  capacity 
requirements. 

The  formulas  are  as  follows: 

Wireline:  Future  Actual  Capacity 
Requirement  in  a  County  Equals  The 
Historical  Interception  Activity  in  the 
County  Multiplied  by  Aw.reiine- 

Future  Maximum  Capacity 
Requirement  in  a  County  Equals  The 
Future  Actual  Capacity  Requirement  in 
the  County  Multiplied  by  Mw,reiine. 

Wireless:  Future  Actual  Capacity 
Requirement  in  a  Market  Service  Area 
Equals  The  Historical  Interception 
Activity  in  the  Market  Service  Area 
Multiplied  by  Awirciess- 

Future  Maximum  Capacity 
Requirement  in  a  Market  Service  Area 
Equals  The  Future  Actual  Capacity 
Requirement  in  the  Market  Service  Area 
Multiplied  by  Mw^iess 

All  the  resulting  requirements  for 
future  actual  and  maximum  capacity 
were  rounded  up  to  the  next  whole 
number. 

2.  Growth  Factors 

The  growth  factors  used  herein  were 
derived  solely  fi-om  analysis  related  to 
the  historical  interception  information. 
Three  sources  of  historical  information 
were  deemed  to  provide  relevant 
information  to  be  considered  as  growth 
factors:  (a)  the  number  of  court  orders 
for  call-content  interceptions  which  was 
obtained  from  the  Wiretap  Reports 
published  by  the  Administrative  Office 
of  United  States  Courts  for  the  time 
period  1980  through  1995;  (b)  the 
number  of  court  orders  for  call- 
identifying  information  from  pen 
register  and  trap  and  trace  devices, 
which  was  obtained  from  reports 
published  by  the  Department  of  Justice 
documenting  pen  register  and  trap  and 
trace  usage  by  DOJ  agencies  for  the  time 
period  1987  through  1995;  and  (c)  the 
historical  baseline  number  of  call- 
content  interceptions  and  interceptions 
of  call-identifying  information,  which 
was  obtained  from  the  survey  of  law 
enforcement  and  industry  for  the  time 
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period  January  1,  1993  through  March  1, 
1995. 

To  project  the  future  numerical  level 
of  court  orders,  statistical  and  analytical 
methods  were  applied  to  the  historical 
interception  information.  It  should  be 
understood  that  the  projections  for  the 
number  of  potential  future  court  orders 
do  not  mean  that  they  are  the  numbers 
of  orders  that  law  enforcement  will  in 
fact  perform  in  these  years  or  intends  to 
perform.  Rather,  they  are  part  of  a 
statistical  method  used  to  derive  growth 
factors  that  would  be  useful  ultimately 
in  calculating  future  actual  and 
maximum  capacity  requirements. 

A  commonly-used  analytical  tool  for 
projections,  known  as  Best-Fit-Line 
analysis,  was  used  to  track  the  number 
of  court  orders  over  time  and  then  to 
project  the  number  into  the  future.  As 
discussed  below,  projections  were  made 
for  call-content  court  orders  for  wireline 
and  wrireless  for  the  year  1998  and  the 
year  2004.  The  projections  were  also 
made  for  the  vastly  greater  number  of 
pen  register  and  trap  and  trace  court 
orders  for  v«reline  and  wireless  for  the 
year  1998  and  the  year  2004.  Composite 
growth  figures  for  wireline  and  wireless 
interceptions  were  then  calculated  by 
weighting  the  court  order  projections  by 
the  relative  number  of  call-content 
interceptions  and  interceptions  of  call- 
identifying  information  during  the 
period  survey.  The  resulting  Aw,rei.«  and 
Awmiess  growth  factors  were  based  on 
the  1998  projections.  The  Mwari™  and  M 
wireicM  growth  factors  were  based  on  the 
2004  projections.  The  year  1998  was 
selected  to  comply  with  the  statutory 
language  of  GALEA  requiring  law 
enforcement  to  estimate  actual  capacity 
requirements  by  that  time.  The  year 
2004  was  selected  because  it  provided  a 
10  year  period  after  the  passage  of 
GALEA,  a  period  that  was  considered 
reasonable  for  projecting  maximum 
capacity  requirements.  It  was  also 
considered  to  be  a  rational  pwriod  for 
constituting  a  stable  capacity  ceiling 
and  a  design  guide. 

The  value  derived  for  A^ireim  is  1.259; 
the  value  derived  for  Aw„iet,  is  1.707; 
the  value  derived  for  Mw,reiine  is  1.303; 
and  the  value  derived  for  MwireteM  is 
1.621.  These  growth  factors  can  also  be 
translated  into,  and  understood  in  terms 
of,  annual  growth  rates  for  capacity 
requirements.  For  wireline,  if  computed 
annuedly.  growth  rates  are  5.92  jjercent 
for  the  period  from  1994  through  1998, 
and  4.55  percent  for  the  period  from 
1998  through  2004.  For  wireless,  if 
computed  annually,  growth  rates  are 
14.30  percent  and  8.38  percent 
respectively,  for  the  same  time  periods. 
Of  relevance  in  determining  the 
differences  in  growth  rates  are  the 


expectations  of  overall  business  growth 
for  wireline  and  wireless  telephone 
services.  Market  projections  for  wireline 
show  a  steady  rate  of  3.5  percent  annual 
increase,  while  wireless  annual  growth 
is  projected  to  be  12.0  percent  during 
each  of  the  next  10  years. 
(For  more  information  on  how  the 
growth  factors  were  derived,  refer  to 
Appendix  E  which  is  available  in  the 
FBI's  reading  room.) 

G.  Establishing  Threshold  Capacity 
Requirements 

In  its  review  of  historical  interception 
activity,  law  enforcement  recognized 
that  numerous  counties  and  market 
service  areas  had  no  interception 
activity  during  the  time  period 
surveyed.  Under  the  methodology' 
described  above,  these  counties  and 
market  service  areas  would  have  future 
actual  and  maximum  capacity 
requirements  equal  to  zero.  However, 
the  establishment  of  future  capacity 
requirements  of  zero  would  not  provide 
even  a  minimal  growth  flexibility  and 
would  largely  undermine  the  intent  of 
GALEA,  which  is  to  preserve  law 
enforcement's  ability  to  conduct  some 
level  of  interceptions.  Additionally,  it  is 
possible  that  law  enforcement  may  have 
conducted  interceptions  in  some  of 
these  areas  before  or  after  the  period 
surveyed,  and  it  may  well  have  to  do  so 
again.  History  has  shown  that  criminal 
activity  or  exigent  circumstances  can 
occur  anywhere.  Therefore,  law 
enforcement  must  be  capable  of 
conducting  a  number  of  interceptions  in 
all  areas.  Gonsequently,  threshold  future 
capacity  requirements  were  developed 
for  counties  and  market  service  areas 
that  otherwise  would  have  had  a 
capacity  requirement  of  zero  under  the 
above  methodology. 

For  wireline  telephone  service  offered 
in  counties,  law  enforcement  examined 
the  distribution  of  historical 
interception  activity  and  found  that 
many  counties  had  no  interceptions, 
and  many  others  had  only  one 
interception.  To  avoid  having  counties 
with  no  future  capacity  requirement, 
law  enforcement  decided  to  treat 
counties  with  zero  historical 
interceptions  as  if  they  had  one 
interception.  Hence,  when  the  growth 
factors  were  applied,  it  produced  a 
future  actual  capacity  requirement  of 
two  simultaneous  interceptions  and  a 
future  maximum  capacity  requirement 
of  three  simultaneous  interceptions. 

For  the  wireless  market  service  areas, 
law  enforcement  took  a  similar 
approach.  Here,  too,  it  found  that  many 
market  service  areas  had  no 
interceptions  during  the  time  p>eriod 
surveyed.  Law  enforcement  chose  to 


treat  these  market  service  areas  as  if 
they  had  c.ie  interception.  Hence,  when 
the  grovrth  factors  for  wireless  carriers 
were  applied  to  these  market  ser\'ice 
areas,  the  result  was  a  future  actual 
capacity  requirement  of  two 
simultaneous  interceptions  and  a  future 
maximum  capacity  requirement  of  four 
simultaneous  interceptions. 

IIL  Statement  of  Capacity  Requirements 

A.  Capacity  Requirements  for  Wireline 
Carriers 

Law  enforcement  is  providing  notice 
for  the  estimated  number  of 
communication  interceptions,  pen 
register  and  trap  and  trace  device-based 
interceptions  that  may  be  conducted 
simultaneously  in  a  given  geographic 
area  and  has  selected  counties  as  the 
appropriate  geographic  basis  for 
expressing  capacity  requirements  for 
telecommunications  carriers  offering 
local  exchange  service  (ie..  wireline 
carriers).  Appendix  A  lists  all  actual  and 
maximum  estimates  by  county. 
(Appendix  A  is  available  in  the  FBI's 
reading  room  for  review.)  These 
estimates  represent  the  number  of 
simultaneous  call-content  interceptions 
and  interceptions  of  call-identifying 
information  for  each  county  in  the 
United  States  and  its  territories. 
Wireline  carriers  may  ascertain  the 
actual  and  maximum  estimates  that  will 
affect  them  by  looking  up  in  Appendix 
A  the  county  (or  counties)  for  which 
they  offer  local  exchange  service. 
Capacity  requirements  based  on  final 
estimates  will  remain  in  effect  for  all 
telecommunications  carriers  providing 
wireline  service  to  these  areas  until 
such  time  as  the  Attorney  General 
publishes  a  notice  of  any  necessary 
increase  in  maximum  capacity  pursuant 
to  section  104(c)  of  GALEA. 

County  capacity  requirements 
represent  the  estimated  number  of  all 
types  of  interceptions  that  may  be 
conducted  simultaneously  an\-where 
within  the  county.  When  effective,  the 
county  capacity  requirements  apply  to 
all  existing  and  any  future  wireline 
carriers  offering  local  exchange  service 
in  each  county,  regardless  of  the  t>-pe  of 
equipment  used  or  the  customer  base. 
Law  enforcement  recognizes  that  some 
carriers  may  seek  further  clarification  on 
applying  the  county  capacity 
requirements  based  on  the 
configurations  of  their  networks  and 
their  recommended  solutions.  Section 
103(b)  of  GALEA  forbids  law 
enforcement  from  requiring  anv  specific 
design  of  equipment,  facilities,  services, 
features  or  systems.  Because  individual 
carriers  configure  their  networks 
differently,  and  may  pursue  different 
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solutions,  the  Telecommunications 
Industry  Liaison  Unit  of  the  FBI  will  be 
available  to  discuss  the  application  of 
these  capacity  requirements  to  a  specific 
telecommunications  carrier's  network 
upon  request. 

B.  Capacity  Requirements  for  Wireless 
Carriers 

Law  enforcement  is  providing  notice 
for  the  estimated  number  of 
communication  interceptions,  pen 
register  and  trap  and  trace  device-based 
interceptions  that  may  be  conducted 
simultaneously  in  a  given  geographic 
area  and  has  selected  market  service 
areas —  MSAs.  RSAs,  MTAs,  and 
BTAs — as  the  appropriate  geographic 
basis  for  expressing  actual  and 
maximum  capacity  requirements  for 
telecommunications  carriers  offering 
wireless  services,  specifically  those 
providing  cellular  and  PCS  service  (i.e.. 
wireless  carriers).  Appendix  B  lists  all 
actual  and  maximum  estimates  for 
MSAs  and  RSAs;  Appendix  C  lists  all 
actual  and  maximum  estimates  for 
MTAs;  and  Appendix  D  hsts  all  the 
actual  and  maximum  estimates  BTAs. 
(Appendices  B,  C.  D  are  available  in  the 
FBI's  reading  room  for  review.)  These 
estimates  represent  the  number  of 
simultaneous  call-content  interceptions 
and  interceptions  of  call-identifying 
information  for  each  market  service 
area.  Capacity  requirements  based  on 
final  estimates  will  remain  in  effect  for 
all  wireless  carriers  providing  service  to 
these  areas  until  such  time  as  the 
Attorney  General  publishes  a  notice  of 
any  necessary  increases  in  maximum 
capacity  pursuant  to  section  104(c)  of 
GALEA. 

In  all  cases,  the  statement  of 
interception  capacity  for  a  wireless 
market  service  area  reflects  law 
enforcement's  estimated  number  of 
interceptions  that  may  be  conducted 
simultaneously  anywhere  in  the  service 
area.  Law  enforcement  must  be  capable 
of  conducting  interceptions  at  any  time, 
regardless  of  the  location  of  a  subject's 
mobile  telephone  device  within  the 
service  area.  When  effective,  the  market 
service  area  capacity  requirements 
apply  to  all  existing  and  any  future 
telecommunications  carrier  offering 
wireless  service  in  each  market.  Law 
enforcement  recognizes  that  some 
carriers  may  seek  further  clarification 
about  how  to  apply  the  market  service 
area  requirements  based  on  the 
configurations  of  their  networks 
Section  103(b)  of  GALEA  forbids  law 
enforcement  from  requiring  any  specific 
design  of  equipment,  facilities,  services, 
features  or  systems.  Because  individual 
carriers  configure  their  networks 
differently,  and  may  pursue  different 


solutions,  the  Telecommunications 
Industry  Liaison  Unit  of  the  FBI  will  be 
available  to  discuss  the  application  of 
these  capacity  requirements  to  a  specific 
telecommunications  carrier's  network 
upon  request. 

rV.  Related  Issues 

A.  Carrier  Statement 

Section  104(d)  of  GALEA  requires  that 
within  180  days  after  the  publication  of 
a  Final  Notice  pursuant  to  subsections 
104(a)  or  104(c),  a  telecommunications 
carrier  shall  submit  a  statement 
identifying  any  of  its  systems  or  services 
that  do  not  have  the  capacity  to 
accommodate  simultaneously  the 
number  of  call-content  interceptions 
and  interceptions  of  call-identifying 
information  set  forth  in  the  notice.  The 
information  in  the  Carrier  Statement 
will  be  used,  in  conjunction  with  law 
enforcement  priorities  and  other  factors, 
to  determine  the  telecommunications 
carrier\hat  may  be  eligible  for  cost 
reimbursement  according  to  section  104. 

A  Telecommunications  Carrier 
Statement  Template  has  been  developed 
with  the  assistance  of  the 
telecommunications  industry  to 
facilitate  submission  of  the  Carrier 
Statement.  The  template  is  not 
mandatory,  but  law  enforcement 
encourages  industry  to  use  the  template 
when  identifying  any  of  its  systems  or 
services  that  do  not  have  the  capacity  to 
accommodate  simultaneously  the 
number  of  call-content  interceptions 
and  interceptions  of  call-identifying 
information  set  forth  in  the  Final  Notice. 
A  diskette  containing  the  template  will 
be  provided  by  TILL'  on  request  by 
telecommunications  carriers. 

The  information  to  be  solicited  will 
include  the  following:  Common 
Language  Location  Identifier  (CLLI) 
code  or  equivalent  identifier,  switch 
model  or  other  system  or  service  type, 
and  the  city  and  state  where  the  system 
or  service  is  located.  Unique 
information  required  for  wireline 
systems  and  services  will  include  the 
host  CLLI  code  if  the  system  or  service 
is  a  remote,  and  the  county  or  counties 
served  by  the  system  or  service.  Unique 
information  required  for  wireless 
systems  and  services  will  include  the 
MSA  or  RSA  market  service  area 
number(s),  or  the  MTA  or  BTA  market 
trading  area  number(s)  served  by  the 
system  or  service. 

The  confidentiality  of  the  data 
received  from  the  telecommunications 
carriers  will  be  protected  by  the 
appropriate  statute,  regulation,  or 
nondisclosure  agreements. 

After  reviewing  the  Carrier 
Statements,  the  Attorney  General  may. 


subject  to  the  availability  of 
appropriations,  agree  to  reimbiu-se  a 
carrier  for  costs  directly  associated  with 
modifications  to  attain  capacity 
requirements  in  accordance  with  the 
final  rules  on  cost  recovery.  Decisions  to 
enter  into  cost  reimbursement 
agreements  will  be  based  on  law 
enforcement  prioritization  factors. 

On  April  10.  1996.  the  Carrier 
Statement  Notice  was  published  in  the 
Federal  Register  for  comment  under  the 
Paperwork  Reduction  Act  (PRA).  A  sixty 
day  comment  period  ensued  ending  on 
June  10,  1996.  The  Carrier  Statement 
Notice  is  subject  to  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  the  auspices  of  the  PRA. 
A  Second  Carrier  Statement  Notice  for 
comment  is  currently  being  prepared  for 
publication  in  the  Federal  Register. 
This  comment  period  will  consist  of 
thirty  days.  At  the  conclusion  of  the 
comment  period,  OMB  will  issue  a 
clearance  number  which  will  be 
published  in  the  Final  Notice  of 
Capacity. 

B.  Cost  Recovery  Rules 

GALEA  authorizes  the  appropriation 
of  $500  million  for  FY  1995  through  FY 
1998  for  reimbursing 
telecommunications  carriers  for  certain 
reasonable  costs  directly  associated  with 
achieving  GALEA  compliance.  Section 
109(e)  directs  the  Attorney  General  to 
establish  regulations,  after  notice  and 
comment,  for  determining  such 
reasonable  costs  and  establishing  the 
procedures  whereby 
telecommunications  carriers  may  seek 
reimbursement.  In  accordance  with  the 
section  109(e)  mandate,  the  proposed 
rule  was  published  in  the  Federal 
Register.  61  FR  21396,  on  May  10,  1996. 

As  authorized  by  section  109.  and  on 
execution  of  a  cooperative  agreement,  it 
was  proposed  that  a 
telecommunications  carrier  be 
reimbursed  for  the  following:  (1)  All 
reasonable  plant  costs  directly 
associated  with  the  modifications 
performed  by  the  carrier  in  connection 
vdth  equipment,  facilities,  and  services 
installed  or  deployed  on  or  before 
January  1,  1995,  in  order  to  comply  with 
section  103;  (2)  additional  reasonable 
plant  costs  directly  associated  with 
making  the  requirements  in  section  103 
reasonably  achievable  with  respect  to 
equipment,  facilities,  or  services 
installed  or  deployed  after  January  1, 
1995;  and  (3)  reasonable  plant  costs 
directly  associated  with  modifications 
of  any  telecommunications  carriers' 
systems  or  services,  as  identified  in  the 
Carrier  Statement,  that  do  not  have  the 
capacity  to  accommodate 
simultaneously  the  number  of  call- 
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content  interceptions  and  interceptions 
of  call-identifying  information  set  forth 
in  the  Final  Notice(s). 

V.  The  Initial  Notice  of  Capacity 

A.  Statement  of  Capacity  Requirements 
in  the  Initial  Notice 

The  capacity  requirements  presented 
in  the  Initial  Notice  were  expressed  as 
percentages  of  engineered  capacity  and 
were  reported  by  category  of  historical 
interception  activity  levels,  with  each 
geographic  area  being  assigned  to  one  of 
three  categories:  I,  II,  and  III. 

Category  I  included  the  few  densely 
populated  areas  that  historically  have 
had  high  levels  of  interception  activity. 
Category  II  included  other  densely 
populated  areas  and  some  suburban 
areas  where  interception  activity  had 
been  moderate.  Category  III  covered  all 
other  geographic  areas.  All 
telecommunications  carriers  would 
have  t)een  required  to  meet  the 
minimum  requirements  established  for 
Category  III.  In  addition,  they  were  to  be 
notified  of  those  geographic  areas 
within  the  areas  they  serve  that  fall  in 
Categories  I  or  II. 

The  percentages  of  engineered 
capacity  apphed  to  the  equipment, 
facihties,  and  services  that  provide  a 
customer  or  subscriber  with  the  ability 
to  originate,  terminate,  or  direct 
communications.  The  purpose  of  using 
percentages  was  to  account  for  the 
dynamic  nature  and  diversity  of  the 
telecommunications  industry. 

This  approach  yielded  the  following 
projections  of  actual  and  maximum 
capacity  requirements:  for  Category  I, 
0.5  percent  for  actual,  1  percent  for 
maximum;  for  Category  II,  0.25  percent 
for  actual,  0.5  percent  for  maximum;  for 
Category  III,  0.05  percent  for  actual,  0.25 
percent  for  maximum. 

B.  Discussion  of  Comments  on  the 
Initial  Notice  of  Capacity 

On  October  16,  1995,  law 
enforcement's  proposed  future  actual 
and  maximum  capacity  requirements 
were  presented  in  an  Initial  Notice 
pubhshed  in  the  Federal  Register  as 
mandated  by  section  104  of  CALEA. 
Comments  on  the  Initial  Notice  were 
accepted  through  January  16,  1996. 
Fifty-one  parties  consisting  of 
individuals,  companies,  and  industry 
associations  submitted  comments.  The 
following  issues  were  identified  from 
the  comments  received  in  response  to 
the  Initial  Notice  of  Capacity. 

1 .  The  Use  of  Percentages  in  Lieu  of 
Fixed  Numbers 

In  the  Initial  Notice,  capacity 
requirements  were  expressed  as 


percentages  of  engineered  capacity. 
Twenty-one  comments  were  received  on 
the  use  of  percentages  in  lieu  of  fixed 
numbers.  Eighteen  of  the  comments 
indicated  that  law  enforcement  should 
use  specific  numbers  instead  of 
percentages  for  expressing  its  actual  and 
maximum  capacity  needs  and  the 
percentages  should  be  translated  into 
specific  numbers  for  each  area,  or  for 
each  switch  before  a  Final  Notice  is 
issued.  Two  of  the  comments  noted  that 
supplying  actual  capacity  figures  would 
not  require  disclosing  of  sensitive 
information  to  the  public.  One  comment 
stated  that  percentages  would 
unnecessarily  complicate  the 
implementation  and  enforcement  of 
CALEA.  One  comment  stated  that 
percentages  do  not  meet  the  intent  of 
CALEA. 

After  consideration  of  the 
aforementioned  comments,  law 
enforcement  has  concluded  that 
capacity  requirements  for  wireline  and 
wirless  carriers  will  be  expressed  as 
fixed  numbers  rather  than  as 
percentages. 

2.  Engineered  Capacity 

Twenty  comments  were  received  on 
law  enforcement's  expression  of  actual 
and  maximum  capacity  requirements  as 
a  percentage  of  the  "engineered 
capacity"  of  the  equipment,  facilities,  or 
services  that  provide  a  customer  or 
subscriber  vdth  the  ability  to  originate, 
terminate,  or  direct  communications. 
Ten  of  the  comments  stated  that  the 
definition  of  engineered  capacity  was 
too  vague  and  needed  to  be  clarified.  Six 
of  the  comments  stated  that  engineered 
capacity  apphed  to  land  line  facilities 
only  and  needed  to  be  clarified  for 
wireless  carriers.  Two  of  the  comments 
supported  the  use  of  "installed  lines"  as 
the  measure  of  capacity.  One  comment 
preferred  the  use  of  voice  channels  as  a 
measurement  of  engineered  capacity  for 
wireless  systems.  One  comment  stated 
that  the  definition  of  engineered 
capacity  must  be  tailored  to  each 
industry  segment. 

In  response  to  the  aforementioned 
comments  and  from  comments  on  the 
issue  of  percentages,  law  enforcement 
chose  to  use  fixed  numbers  as  the 
expression  of  its  capacity  needs  and 
thus,  the  use  of  terms  such  as 
"engineered  capacity"  no  longer  have 
any  relevance. 

3.  Geographic  Categories 

In  the  Initial  Notice,  capacity 
requirements  were  stated  by  category  of 
historical  interception  levels  with  each 
geographic  area  being  assigned  to  one  of 
three  categories:  I,  II,  or  IH.  Nineteen 
comments  were  received  on 


enforcement's  use  of  geographic 
categorization  to  state  its  capacity 
requirements.  Nine  of  the  comments 
stated  that  the  notice  did  not  indicate 
which  geographic  areas  fell  into  a 
particular  category  and  that  further 
clarification  was  needed  on  the  basis  for 
determining  categories.  One  of  the 
comments  noted  that  geographic 
designations  were  irrelevant  in  a 
wirjBless  envirorunent.  Four  of  the 
comments  remarked  that  counties  did 
not  necessarily  correspond  to  a 
particular  switch  service  area.  One 
comment  stated  that  geographic  areas 
should  be  clearly  defined  and 
reasonably  small.  One  comment 
requested  clarification  on  determimng 
capacity  when  geographic  areas 
overlapped  categories.  Three  comments 
stated  that  rural  and  remote  areas 
should  be  classified  as  having  Category 
III  (lowest  level)  requirements. 

Law  enforcement  considered  the 
comments  and  has  concluded  that  it 
will  no  longer  use  categories  for  stating 
capacity  requirements.  Instead,  sjjecific 
geographic  locations  to  include  counties 
for  wireline  carriers  and  market  service 
areas  for  wireless  carriers  will  be  used 
for  stating  capacity  requirements. 

4.  The  Issuance  of  Separate  Capacity 
Requirements  to  the  Wireless  Industry- 
Four  comments  were  received  on  the 

application  of  the  capacity  requirements 
to  the  wireless  industr>'.  Two  of  the 
comments  recommended  that  the 
wireline  and  wireless  industrv'  segments 
be  treated  separately  for  the  purpose  of 
issuing  capacity  requirements.  For 
example,  it  was  suggested  that  the 
geographic  divisions  proposed  in  the 
Initial  Notice  were  based  on  a  wireline 
central  office  architecture,  which  was 
inappropnate  given  the  network 
structures  for  wireless  carriers. 
Furthermore,  two  of  the  comments 
requested  clarification  as  to  how 
wireless  earners  were  expected  to 
calculate  capacity  for  their  systems. 

After  consideration  of  the  comments, 
law  enforcement  has  concluded  that 
separate  capacity  requirements  will  be 
established  for  wireless  carriers. 

5.  Capacity  Requirements  in  Areas  With 
No  Interception  History 

Three  comments  were  received 
requesting  that  the  notice  address  areas 
that  lacked  interception  histor\'.  One 
comment  stated  that  if  there  was  no 
prior  interception  histor>'.  the  capacity 
number  should  be  zero  while  another 
comment  suggested  that  a  fourth 
categorv'  should  be  created  for  areas 
with  sparse  populations.  One  comment 
requested  that  law  enforcement  clarify 
whether  areas  with  no  interception 


1910 


Federal  Register  /  Vol.  62,  No.  9  /  Tuesday.  January  14.  1997  /  Notices 


history  should  be  required  to  provide 
capability  without  specific  capacity. 

In  its  review  of  historical  interception 
activity,  law  enforcement  recognized 
that  numerous  geographic  areas  had  not 
conducted  interceptions  during  the  time 
period  surveyed,  January  1.  1993  to 
March  1.  1995.  However,  law 
enforcement  also  recognized  that 
interceptions  may  have  occurred  in 
these  geographic  areas  before  or  after  ihe 
time  period  surveyed  and  may  well 
occur  again  in  the  future.  Because 
history  has  shown  that  criminal  activity 
and  exigent  circumstances  can  occur 
anywhere  at  any  time,  it  is  essential  that 
the  ability  to  conduct  some  level  of 
interception  exists  in  all  geographic 
areas.  Therefore,  minimum  capacity 
requirements  were  established  for  those 
areas  that  did  not  exhibit  interception 
activity  during  the  period  surveyed. 

6.  Application  of  Capacity  Requirements 
to  Other  Technologies 

Nine  comments  were  received  on  the 
application  of  the  capacity  requirements 
to  other  services,  such  as  mobile 
satellite,  Cellular  Digital  Packet  Data 
(CDPD),  Electronic  Messaging,  and 
Special  Mobile  Radio  (SMR)  systems. 
Four  of  the  comments  noted  that  the 
Initial  Notice  of  Capacity  lacked  any 
discussion  of  data  services  and 
advanced  services,  such  as  CDPD.  and 
that  further  clarification  was  needed  on 
how  to  calculate  capacity  requirements 
for  such  services.  One  comment  stated 
that  the  Initial  Notice  was  too  general  to 
measure  the  potential  impact  on  mobile 
satellite  services.  Four  of  the  comments 
requested  clarification  as  to  how  the 
capacity  requirements  would  apply  to 
SMR  carriers  in  the  manner  specified. 

In  response  to  the  aforementioned 
comments,  law  enforcement  is  issuing  a 
Notice  of  Capacity  applicable  to  carriers 
that  offer  services  of  the  most  immediate 
concern;  those  carriers  offering  local 
exchange  services  and  certain 
commercial  mobile  radio  ser\'ices. 
specifically  cellular  and  PCS  services. 
Before  issuing  Notices  applicable  to 
carriers  other  than  these,  law 
enforcement  will  consult  with  such 
carriers  in  order  to  assess  whether  the 
expression  of  capacity  requirements 
herein  has  any  applicability  to  the  way 
their  services  are  offered. 

7.  Interface  Recommendations 

Seven  comments  were  received  on 
law  enforcement's  interface 
recommendations.  Two  of  the 
comments  requested  that  interface 
recommendations  be  defined.  Two 
comments  stated  that 
telecommunications  carriers  needed 
another  opportunity  to  comment  once 


the  interface  recommendations  were 
made  available  because  the  interface 
recommendations  document  was 
considered  to  be  a  prerequisite  to 
compliance.  One  comment  noted  that 
capacitv  requirements  should  include 
delivery  channels.  One  comment  stated 
that  the  Initial  Notice  did  not  define  the 
capability  to  which  the  capacity 
requirements  applied. 

Law  enforcement  is  mandated  by 
section  104  of  GALEA  to  issue  notices 
of  actual  and  maximum  capacity 
requirements.  The  Notice  pertains  solely 
to  the  fulfillment  of  this  CALEA 
statutory'  mandate.  Although  law 
enforcement  recognizes  the  importance 
of  the  comments  regarding  the  interface 
and  the  capability  requirements,  such 
issues  are  not  within  the  purview  of  the 
Capacity  Notice. 

8.  Definition  of  Expeditious 

One  comment  was  received  on  the 
definition  of  expeditious  as  used  in 
section  104  of  CALEA  regarding  the 
expeditious  expansion  to  maximum 
capacity.  The  comment  requested  that 
the  term  "expeditiously  increase"  be 
explained.  The  comment  also  requested 
clarification  to  determine  the  level  of 
effort  expected  from 
telecommunications  carriers  and  what 
times  of  day  would  be  required  to 
effectuate  interceptions. 

In  response  to  tiie  comment  to  define 
"expeditious  expansion  to  maximum 
capacity,"  law  enforcement  considers 
five  business  days  from  receipt  of  a 
court  order  by  a  telecommunications 
carrier  from  a  duly  authorized  law 
enforcement  official,  to  be  a  reasonable 
amount  of  time  to  allow  for  incremental 
expansion  up  to  the  maximum  capacity. 
The  level  of  effort  (and  the  time  of  day) 
required  from  telecommunications 
carriers  to  effectuate  interceptions  will 
be  dependent  on  CALEA  solutions  and 
times  specified  in  electronic 
surveillance  court  orders. 

9  Definition  of  Simultaneous 

One  comment  was  received  on  the 
definition  of  simultaneous  interception. 
The  comment  stated  that  the  Initial 
Notice  did  not  adequately  define  the 
term  'simultaneous  surveillance"  so 
that  switch  capacity  could  be 
calculated. 

As  described  in  the  methodology 
section  of  the  instant  notice,  law 
enforcement  considers  interceptions 
occumng  on  the  same  day  to  be 
simultaneous. 

10.  How  Surveillances  Were  Calculated 

Two  comments  were  received 
requesting  clarification  on  how 
surveillances  were  calculated.  One 


comment  stated  that  law  enforcement 
should  clarify  if  multiple  wiretap  orders 
on  the  same  target  from  different  law 
enforcement  agencies  each  accounted 
for  one  unit  of  capacity.  One  comment 
asked  for  clarification  as  to  whether 
interception  of  a  conference  call  with 
many  multiple  parties  could  be  counted 
as  multiple  interceptions. 

In  calculating  surveillance  numbers, 
law  enforcement  considered  every  line 
specified  in  an  electronic  surveillance- 
related  court  as  one  imit  of  capacity. 
This  unit  of  capacity  does  not  include 
the  services  and  features  (such  as  a 
conference  call  with  multiple  parties)  an 
investigative  subject  may  activate. 

11.  Separate  Requirements  for 
Communications  (Call-Content),  Pen 
Registers,  and  Trap  and  Traces  and 
Inclusion  of  National  Security 
Interceptions 

Four  comments  were  received  on  the 
issue  of  releasing  separate  requirements 
for  communications,  pen  register,  and 
trap  and  trace  interceptions.  Two 
comments  stated  that  clarification  was 
needed  to  ensure  that  all  lawful 
interception  requirements  were  covered 
and  that  the  requirements  were  the 
aggregate  of  communications,  pen 
register,  and  trap  and  trace 
interceptions.  One  comment  stated  that 
the  notice  should  include  all 
surveillance  types,  both  criminal  and 
national  security.  One  comment 
supported  the  notion  that  capacity 
requirements  should  be  separated  by 
communications,  pen  register,  and  trap 
and  trace  interceptions. 

Law  enforcement  chose  not  to  issue 
capacity  requirements  by  surveillance 
type  due  to  the  unpredictable  nature  of 
the  types  of  surveillances  that  may  be 
needed  for  a  particular  investigation. 
Additionally,  law  enforcement  will  not 
issue  capacity  requirements  for 
interceptions  associated  with  national 
seouity  surveillances  in  an  unclassified 
document. 

12.  Relationship  Between  Notices  of 
Capacity  and  the  Carrier  Statement 

The  comment  received  on  the  Carrier 
Statement  requested  clarification  to 
assess  the  relationship  between  the 
Notice  and  the  Carrier  Statement. 

In  response  to  the  aforementioned 
comment,  Carrier  Statement  issues  have 
been  reviewed  in  section  IV.A  of  this 
Second  Notice. 

13.  Historical  Baseline  of  Interception 
Activity 

Eleven  comments  were  received  on 
the  historical  baseline  of  interception 
activity  that  law  enforcement  used  to 
calculate  its  capacity  requirements.  Six 
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of  the  comments  requested  that  the 
underlying  data  be  made  available.  One 
comment  noted  that  the  capacity 
requirements  must  be  consistent  with 
historical  infonnation  provided  to  law 
enforcement.  Two  comments  requested 
that  law  enforcement  compare  law 
enforcement  data  to  carrier  data  and  that 
the  two  data  sources  be  reconciled.  One 
of  the  comments  urged  that  the  capacity 
requirements  be  established  for  actual 
numbers  of  simultaneous  interceptions 
for  the  central  office  and  that  those 
numbers  be  based  on  data  and 
information  supphed  by  the  carriers. 
Another  comment  stated  that  the 
capacity  requirements  should  be  based 
on  historical  activity. 

As  stated  in  the  methodology  section 
of  this  notice,  law  enforcement  has 
based  the  capacity  requirements  on  the 
historical  baseline  of  interception 
activity  for  specific  geographic  areas, 
and  included  reasonable  growth  factors 
to  establish  capacity  levels  for  the 
future.  Historical  baselines  are  provided 
in  the  appendices  of  the  Second  Notice. 

14.  Methodology 

Eight  comments  were  received 
questioning  the  methodology  used  for 
determining  capacity  requirements. 
Specifically,  the  comments  asked  law 
enforcement  to  explain  its  methodology 
and  justify  how  actual  and  maximum 
capacity  requirements  were  determined. 

In  response  to  these  comments,  a 
methodology  section  included  as  part  of 
the  Second  Notice  describes  that  means 
by  which  capacity  requirements  were 
determined. 

15.  Funding  and  Cost  Impact 

Fifteen  comments  were  received  on 
the  issues  of  funding  and  cost  impact. 
Three  of  the  comments  requested 
clarification  on  the  cost  impact  of 
complying  with  GALEA  if  Congress  did 
not  appropriate  funding.  Two  comments 
requested  that  law  enforcement  provide 
an  equitable  distribution  plan  for  fund 
disbursement,  while  another  suggested 
that  law  enforcement  provide  a 
reasonable  assessment  of  the  level  of 
funding  that  was  available  for  upgrades. 
Ten  of  the  comments  addressed  the 
costs  associated  with  compliance. 

Issues  pertaining  to  cost  recovery  and 
funding  are  not  the  subject  or  intent  of 
this  Notice.  Detailed  information  on 
funding  and  cost  recovery  issues  is 
provided  in  the  proposed  cost  recover}' 
rules  that  were  published  in  the  Federal 
Register,  61  FR  21396,  on  May  10,  1996. 
A  summary  of  these  rules  is  included  in 
section  IV. B  of  the  Second  Notice. 


16.  Impact  on  Small  Carriers 

Three  comments  were  received  on  the 
effect  that  CALEA  may  have  on  small 
telephone  companies.  In  particular,  the 
comments  indicated  that  high 
implementation  costs  might  make 
compliance  difficult  to  adiieve.  In 
addition,  the  comments  stated  that 
unnecessarily  high  capacity 
requirements  might  stifle  the 
advancement  of  new  and  emerging 
telecommunications  technologies  in 
rural  markets. 

Law  enforcement  recognizes  that 
many  small  carriers  provide  service  to 
geographic  areas  that  historically  have 
had  minimal  or  no  electronic 
surveillance  activity.  The  capacity 
requirements  stated  in  this  notice  are 
based  on  the  historical  interception 
activity  for  a  given  area.  In  order  for  law 
enforcement  to  effectively  respond  to 
future  incidents  of  unusual  and 
unrtqjected  criminality,  minimum 
capacity  requirements  have  been 
established  for  areas  with  no  history  of 
interceptions. 

In  response  to  the  comment  regarding 
the  effect  of  capacity  requirements  on 
new  and  emerging  technologies,  law 
enforcement  also  recognizes  that 
CALEA  prohibits  law  enforcement  from 
specifying  the  design  of  equipment, 
facilities,  features,  or  systems,  or 
adoption  of  any  equipment,  facility, 
service  or  feature  by  a 
telecommunications  carrier. 

17.  Manufacturers'  Concern 

Three  comments  were  received 
expressing  manufacturers'  concerns 
with  the  capacity  requirements.  One  of 
the  comments  noted  that  the  Initial 
Notice  might  require  capacity  expansion 
beyond  current  manufacturers' 
capabihties.  One  comment  stated  that 
SMR  manufacturers  might  not  have  the 
products  required  for  SMR  carriers  to 
comply  vdth  the  capacity  requirements. 
One  comment  stated  that  equipment 
should  be  designed  only  from  the 
perspective  of  the  worst  case  scenario. 

Law  enforcement  has  provided 
capacity  estimates  in  this  Second  Notice 
that  can  be  used  by  manufacturers  in 
designing  and  developing  CALEA- 
compliant  solutions  for  wireline  and 
wireless  (cellular  and  PCS) 
technologies.  Other  technologies,  such 
as  SMR,  will  be  addressed  in 
subsequent  Notices  of  Capacity- 
IB.  Definitions  of  Installed  or  Deployed 
and  Significant  Upgrade 

One  comment  requested  clarification 
on  the  terms  "installed"  or  "deployed", 
inquiring  as  to  whether  equipment 
ordered  before  January  1,  1995,  but  not 


dehvered  until  after  January  1.  1995. 
would  be  considered  installed  or 
deployed.  Another  comment  stated  the 
term  significant  upgrade  must  be  clearlv 
defined. 

The  terms  installed  or  deployed  and 
significant  upgrade  pertain  to  the 
assistance  capability  requirements  and, 
therefore,  are  not  within  the  purview  of 
the  Notices  on  Capacity.  (It  should  be 
noted  that  the  definition  of  installed  or 
deployed  was  included  in  the  proposed 
cost  recovery  rules  published  in  the 
Federal  Register,  61  FR  21396.  on  Mav 
10,  1996.) 
Louis ).  Freeh. 
Director.  FBI 
|FR  Doc,  97-318  Filed  1-13-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration         * 

[Unemployment  Insurance  Program  Letter 
(UIPL)  No.  9-97] 

Unemployment  Compenaation  for 
Federal  Employees  (UCFE) — Coverage 
Ruling  for  Human  Subjects  for 
Research  Studies  Conducted  by  U.S. 
Department  of  Agriculture,  Agricultural 
Research  Service 

Pursuant  to  Employment  and  Training 
Order  No.  2-92.  the  Director, 
Unemployment  Insurance  Service,  has 
determined  that  human  subjects  who 
participate  in  nutritional  research 
studies  conducted  by  the  U.S. 
Department  of  Agriculture.  Agricultural 
Research  Service,  do  not  perform 
"Federal  Ser%'ice"  within  the  meaning  of 
5  U.S.C.  8501(1)  for  UCFE  program 
purposes.  The  UCFE  Coverage  RuUng 
No.  97-1  is  published  below. 

Dated:  January  6.  1997 
Timothy  M.  Bamicle, 

Assistant  Secretary  of  Labor. 

Directive  Une,nplo>Tnent  Insurance  Proj^m 
Letter  No.  09-97. 

To:  All  State  Empio\TTient  Security  .Agencies. 

From:  Mary  .Ann  WyTSch.  Director. 
Unemployment  Insurance  Service. 

Subject:  Unemployment  Compensation  for 
Federal  Employees  (UCFE)  Program 
Coverage  Ruling  No,  97-1.  Human 
Subjects  for  Research  Studies  Conducted 
by  the  U.S.  Department  of  .Agriculture. 
Agricultural  Research  Service  (.ARS) 
1.  Purpose  To  provide  State  Employment 

Security  .Agencies  (SESAs)  with  a  copy  of  the 

above  UCFE  program  coverage  ruling 
2  Background.  For  a  complete  discussion 

of  the  background  of  the  UCFE  Program 

Coverage  Ruling  No  97-1.  please  refer  to  the 

Discussion/ Analysis  section  of  the 

attachment  to  this  directive. 
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On  August  15.  1996.  the  Administrator  of 
the  ARS  requested  that  the  Secretary  of  Labor 
issue  a  UCFE  program  coverage  ruling  on 
whether  human  subjects  participating  in 
nutritional  research  studies  conducted  by  the 
ARS  perform  "Federal  Service"  within  the 
meaning  of  5  U.S.C.  8501(1)  for  UCFE 
program  coverage  purposes.  The  attached 
Coverage  Ruling  held  that  these  subjects  did 
not  perform  Federal  service. 

3.  Action  Required.  SESAs  should: 

a.  Provide  copies  of  this  directive,  plus 
attachment,  to  all  appropriate  staff,  including 
the  Unemployment  Insurance  Tax  and 
Appeals  Units. 

b.  Follow  the  guidance  contained  in  the 
attachment  when  determining  the  UCFE 
program  eligibility  of  individuals  who 
particip)ated  as  human  subjects  in  ARS 
nutritional  research  studies. 

4.  Inquiries.  Direct  inquiries  to  the 
appropriate  Regional  Office. 

5.  Attachment.  UCFE  Program  Coverage 
Ruling  No.  97-1 

UCFE  Program  Coverage  Ruling  No.  97-1 

Human  Subiects  for  Research  Studies 
Conducted  by  U.S.  Department  of 
Agriculture,  Agricultiiral  Research  Service 

Ruling:  Human  subjects  who  participate  in 
nutritional  research  studies  conducted  by 
U.S.  Department  of  Agriculture  (USDA). 
Agricultural  Research  Service  (ARS).  do  not 
perform  "Federal  Service"  within  the 
meaning  of  5  U.S.C  8501(1). 

Statement  of  Facts:  In  holding  that  human 
subjects  participating  in  ARS  nutritional 
studies  do  not  perform  "Federal  service."  I 
have  considered  the  following  factors: 

1.  Title  XJV  of  the  Fpod  and  Agriculture 
Act  of  1977  (Public  Law  95-113)  provides 
that  USDA  is  the  lead  Federal  agency  for 
agricultural  research  in  the  field  of  human 
nutrition  and  on  the  nutritive  value  of  foods. 
Since  1953,  the  ARS  is  the  USDA  agency  in 
charge  of  conducting  nutritional  studies. 

2.  Individuals  who  participate  as  "human 
subjects"  in  these  nutritional  studies  are 
covered  by  the  Common  Rule  for  the 
Protection  of  Human  Subjects  (45  CFR  Part 
46.  7  CFR  Part  Ic,  and  ARS  Directive  605  1). 

3.  Human  subjects  do  not  earn  annual 
leave,  sick  leave,  nor  are  they  covered  under 
any  Federal  employee  retirement  system. 

4.  On  August  2,  1990,  the  Internal  Revenue 
Service  (IRS)  ruled  in  a  non-precedential 
decision  that  human  test  subjects  in  medical 
tests  conducted  by  the  Food  and  Dnig 
Administration  are  not  employees  and  do  not 
receive  "wages"  for  income  tax  withholding 
or  Federal  employment  tax  purposes.  Priv. 
Ltr.  Rul.  91-06-004  (Aug.  2,  1990). 

5.  On  January  24,  1994,  in  a  Federal 
Employment  Tax  Determination  letter  mailed 
to  the  Bionetics  Corporation,  the  IRS  ruled 
that  an  individual's  participation  as  a  human 
test  subject  in  USDA-spwnsored  research  was 
as  an  independent  contractor  and  not  an 
employee  of  the  firm  conducting  the 
research.  This  letter  was  obtained  from  the 
ARS  on  August  16,  1996 

Discussion/ Analysis:  The  purpose  of  the 
ARS  nutritional  research  is  to  carry  out  the 
policy  of  the  United  States  as  stated  in 
Section  1421(b)  of  the  Food  and  Agricultural 
Act  of  1977:  "It  is  hereby  declared  to  be  the 


policy  of  the  Linited  States  that  the 
Department  of  Agriculture  conduct  research 
in  the  fields  of  human  nutrition  and  on 
nutritive  value  of  foods  and  conduct  human 
nutrition  education  activities.  .  .  ." 

The  individuals  who  agree  to  be  human 
subjects  for  this  research  are  treated 
according  to  the  principles  contained  in  the 
Common  Rule  for  the  Protection  of  Human 
Subjects,  and  in  accord  with  the  Nuremburg 
Code,  the  Declaration  of  Helsinki,  and  the 
Public  Health  Service  Guidelines.  These 
guiding  principles  are  designed  to  ensure 
that  human  subjects  are  fully  informed  of  the 
purpose  and  planned  procedures  to  be 
utilized  in  the  research,  and  that  the 
individual's  decision  to  participate  is 
voluntary  without  coercion  or  undue 
influence.  The  human  subjects  receive  a  $35 
per  day  stijjend  for  as  long  as  they  participate 
in  the  study.  The  ARS  considers  the  $35  per 
day  stipend  to  be  too  small  to  influence  or 
coerce  an  individual's  decision  to  volunteer 
to  be  a  human  subject  in  its  nutritional 
research  studies. 

The  human  subjects  participating  in  these 
ARS  nutritional  studies  enter  into  a  cons«pt 
agreement  with  the  ARS  nutritional  studies 
enter  into  a  consent  agreement  with  the  ARS. 
The  consent  agreement  stipulates  that  the 
human  subjects  participating  in  the  study 
must  observe  the  regimen  prescribed  by  the 
ARS.  The  human  subjects  agree  to  provide 
blood  and  other  bodily  samples  for  analyses 
bv  the  research  study  staff.  The  human 
subjects  may  elect  to  end  their  participation 
in  the  study  at  any  time  prior  to  its 
completion,  and  failure  of  the  human  subject 
to  comply  with  the  exp>erimental  protocol 
and/or  established  rules  will  result  in  the 
human  subject  being  asked  by  the  ARS  to 
leave  the  study 

Prior  to  October  1995,  the  ARS  utilized 
contractors  (e.g..  the  Bionetics  Corporation) 
for  assistance  in  conducting  the  metabolic 
research  studies  including  the  payment  of  the 
human  subjects'  stipends.  In  1995.  the 
California  Employment  Development 
Department  (CEDD)  informed  the  contractor 
at  the  ARS'  Western  Human  Nutrition 
Research  Center  (WHNRC)  that  human 
subjects  p>articip»ating  in  nutritional  studies  at 
the  WHNRC  were  employees  of  the 
contractor.  Under  California  State  law.  the 
contractor  became  liable  for  State 
unemployment  taxes  based  on  the  payment 
of  the  535  per  day  stipend.  In  October  1995, 
the  WHNRC  assumed  the  responsibility  for 
the  payment  of  the  human  subjects'  stipends, 
and  the  issue  arose  whether  these  subjects 
perform  "Federal  Service."  All  stif>ends 
provided  to  human  subjects  are  now  paid  by 
the  ARS. 

The  Unemployment  Compensation  for 
Federal  Employees  (UCFE)  program  provides 
unemployment  compensation  coverage  for 
Federal  civilian  employees.  In  order  to  be 
eligible  to  receive  unemployment 
compensation  under  the  UCFE  program,  an 
individual  must  perform  "Federal  Service" 
as  defined  at  5  U'.S.C.  8501(1).  The  term 
'Federal  Service."  in  part,  is  defined  to  be 
"service  jjerformed  after  1952  in  the  employ 
of  the  United  States  or  an  instnunentality  of 
the  United  States  which  is  wholly  or  partially 
owned  by  the  United  States.  *   *  *" 


(Emphasis  added.)  Therefore,  for  UCFE 
program  coverage  purp>oses,  an  individual 
must  be  a  civilian  employee  of  the  United 
States  Federal  Government  and  not  an 
independent  contractor. 

In  reviewing  this  matter  I  have  examined 
the  relevant  statutes,  regulations,  and  consent 
agreements  in  addition  to  the  decisions  and 
determinations  of  the  CEED  and  the  IRS  in 
determining  whether  human  subjects 
participating  in  nutritional  research  with  the 
ARS  perform  service  as  employees  or  are 
independent  contractors. 

The  question  of  whether  an  individual  is 
an  independent  contractor  or  an  employee  is 
one  of  fact  to  be  determined  upon 
consideration  of  the  facts  and  the  application 
of  the  law  and  regulations  in  a  particular 
case.  Individuals  are  employees  for  Federal 
employment  tax  purposes  if  they  have  the 
status  of  employees  under  the  usual  common 
law  rules  applicable  in  determining  the 
relationship.  Guidance  for  making  the 
determination  is  found  in  three  substantially 
similar  sections  of  the  IRS  Employment  Tax 
Regulations:  26  CFR  31.3121(d}-l; 
31.3306(i)-l;  and  31.3401(c)-l,  which  relate 
to  the  Federal  Insurance  Contributions  Act, 
the  Federal  Unemployment  Tax  Act,  and 
Federal  Income  Tax  withholding 
resjjectively,  as  well  as  IRS  Revenue  Ruling 
87-41,  1987-1  C.B.  296.  Generally,  the 
relationship  of  employer  and  employee  exists 
when  the  person  for  whom  the  services  are 
performed  has  the  right  to  control  and  direct 
the  individual  who  performs  the  services  not 
only  as  to  the  result  to  be  accomplished  but 
also  as  to  the  details  and  means  by  which 
that  result  is  obtained.  In  this  connection,  it 
is  not  necessary  that  the  firm  actually  direct 
or  control  the  manner  in  which  the  services 
are  performed;  it  is  sufficient  that  the  right 
to  do  so  be  present. 

Other  factors  characteristic  of  employment 
are  the  right  of  the  employer  to  discharge  and 
the  furnishing  of  tools  or  a  work  place.  An 
individual  who  is  not  by  statute  an  employee 
and  is  not  an  employee  under  the  common 
law  rules  is  an  independent  contractor. 
Independent  contractors  are  subject  to 
another's  control  and  direction  only  with 
respect  to  the  result  to  be  accomplished  and 
not  the  means  and  methods  to  be  used. 

Consideration  must  also  be  given  to  such 
factors  as  the  continuity  of  the  relationship 
and  whether  the  individual's  services  are  an 
integral  part  of  the  business  of  the  employer 
as  distinguished  from  an  independent  trade 
or  business  of  individual  in  which  the 
individual  assumes  the  risk  of  realizing  a 
profit  or  suffering  a  loss. 

The  pertinent  facts  submitted  for  any 
consideration  indicate: 

1.  The  ARS  nutritional  research  studies  are 
conducted  in  accord  with  the  Conmion  Rule 
for  the  Protection  of  Human  Subjects  (45  CFR 
Part  46.  7  CFR  Part  Ic.  and  ARS  Directive 
605.1),  and  in  accord  with  the  Nuremburg 
Code  and  the  Declaration  of  Helsinki.  These 
require  that  human  subjects'  participation  in 
research  must  be  voluntary  and  uncoerced. 
Since  ARS  nutritional  research  studies  follow 
the  above  regulations  and  international 
agreements,  it  suggests  that  the  human 
subjects  are  volunteers,  not  employees,  who 
are  subject  to  control  and  direction.  Further, 
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I  agree  with  the  ARS  that  the  stipend  paid 
to  the  human  subiects  for  eact  day  they 
participate  in  the  research  ($35  per  day)  is  an 
amount  so  small  that  it  does  not  have  an 
undue  influence  on  the  decision  of  the 
individual  to  participate  in  the  research. 

2.  Human  subjects  who  voluntarily 
participate  in  the  ARS  nutritional  research 
studies  enter  into  a  consent  agreement  under 
which  they  agree  to  follow  research  protocols 
established  by  the  ARS  during  the  duration 
of  the  research  study.  A  continuing 
relationship  between  the  ARS  and  the  human 
subjects  is  not  established. 

3.  The  human  subjects  do  not  produce  a 
product  or  provide  a  service  to  the  ARS 
during  these  research  studies.  Providing 
samples  of  blood  and  normal  bodily 
functions  is  not  an  activity  pursued  as  a 
livelihood  by  the  human  subjects. 

4.  The  human  subjects  control  the  means 
and  methods  used  to  accomplish  the  task, 
i.e.,  the  provision  of  samples  of  bodily 
functions.  While  the  ARS  controls  the 
research  protocols  to  be  followed,  including 
the  schedule  of  sample  collection,  the  human 
subjects  control  their  own  bodily  functions. 

5.  The  ARS  provides  no  tools,  supplies,  or 
equipment  to  the  human  subjects.  The  ARS ' 
does  use  instruments  during  the  nutritional 
research  to  collect  and  analyze  bodily 
samples  provided  by  the  human  subjects, 
however  these  instruments  are  not  used  by 
the  human  subjects. 

6.  Human  subjects  are  not  entitled  to  sick 
leave  or  annual  leave  and  are  not  covered 
under  any  Federal  Employee  Retirement 
System. 

The  reasons  stated  above  indicate  that  an 
employment  relationship  does  not  exist  and 
support  the  conclusion  stated  in  the  first 
paragraph  of  this  ruling  that,  for  \JCFE 
program  purposes,  human  subjects  who 
participate  in  nutritional  research  studies 
conducted  by  the  USDA,  ARS,  do  not 
perform  "Federal  Service"  within  the 
meaning  of  5  U.S.C.  8501(1). 

This  coverage  ruling  is  issued  pursuant  to 
redelegation  of  authority  from  the  Assistant 
Secretary,  in  Employment  and  Training 
Order  No.  2-92,  dated  April  10,  1992, 
(published  at  57  Fed.  Reg.  13760).  which  is 
authorized  by  Section  6  of  Secretary's  Order 
No.  4-75  (40  Fed.  Reg.  18515)  (as  amended 
by  Secretary's  Order  No.  14-75). 

Dated.  November  26,  1996. 
Mary  Ann  Wyrsch, 

Director,  Unemployment  Insurance  Service. 
[FR  Doc.  97-«39  Filed  1-13-97;  8:45  am) 
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Pension  and  Welfare  Benefits 
Administration 

[Application  No.  0-1 01 72,  et  al.} 

Proposed  Exemptions;  The  Chicago 
Corporation 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 


Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  CoBUBents  asd  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  wathin  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
insp)ection  in  the  Public  D&v;uments 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  apphcant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  WFORMATKDN:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 


29  CFR  Part  2570.  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

The  Chicago  Corporation  (TCC)  Located 
in  Chicago,  IL 

[Application  No  D-101721 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408fa)  of  the  Act  and  section 
4975(c)(2)  cl  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990.) ' 

Section  I.  Covered  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  proposed  sale,  for  cash  or  other 
consideration,  bv  the  Midwest  Banc 
Fund  IV  Group  trust  (the  BF  I\'  Group 
Trust)  in  which  employee  benefit  plans 
(the  Plans)  invest,  of  certain  securities 
(the  Securities)  that  are  held  in  the  BF 
IV  Group  Trust  Portfolio,  to  a  party  in 
interest  vdth  respect  to  a  participating 
Plan,  where  the  party  in  interest 
proposes  to  acquire  or  merge  with  a 
bank  company  (the  Bank  Company)  or 
a  financial  services  company  (the 
Financial  Services  Company)  that 
issued  such  securities. 

In  addition,  the  restrictions  of  section 
406  fb)(l]  and  (b)(2)  of  the  Act  and  the 
sanctions  rest  ting  from  the  application 
of  section  497  j  of  the  Code  bv  reason  of 
section  4975(c)(1)(E)  of  the  Code,  shall 
not  apply  to  the  payment  of  a 
performance  fee  [the  Performance  Fee) 
by  Plans  investing  in  the  BF  I\'  Group 
Trust  to  TCC. 


'  For  purposes  c    ;his  proposed  exemption. 
references  to  the  provisions  of  Title  I  of  the  Act. 
unless  otherwise  specified,  refer  also  to 
corresponding  provisions  of  the  Code. 
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This  proposed  exemption  is  subect  to 
the  following  conditions  as  set  forth 
below  in  Section  II. 

Section  II.  General  Conditions 

(a)  Prior  to  a  Plan's  investment  in  the 
BF  rV  Group  Trust,  a  Plan  fiduciary 
which  is  independent  of  TCC  and  its 
affiliates  (the  Independent  Fiduciary) 
approves  such  investment  on  behalf  of 
the  Plan. 

(b)  Each  Plan  investing  in  the  BF  IV 
Group  Trust  has  total  assets  that  are  in 
excess  of  $50  million. 

(c)  No  Plan  invests  more  than  10 
percent  of  its  assets  in  beneficial 
interests  (the  Beneficial  Interests)  in  the 
BF  rV  Group  Trust  and  such  Beneficial 
Interests  held  by  the  Plan  may  not 
exceed  25  percent  of  the  Group  Trust. 

(d)  No  Plan  may  invest  more  than  25 
jjercent  of  its  assets  in  investment 
vehicles  (i.e.,  collective  investment 
funds  or  separate  accounts)  managed  or 
sponsored  by  TCC  and/ or  its  affiliates. 

(e)  Prior  to  investing  in  the  BF  IV 
Group  Trust, 

(1)  Each  Independent  Fiduciary 
receives  a  Private  Placement 
Memorandum  and  its  supplement 
containing  descriptions  of  all  material 
facts  concerning  the  purpose,  structure 
and  the  operation  of  the  BF  IV  Group 
Trust. 

(2)  An  Independent  Fiduciary  who 
expresses  further  interest  in  the  BF  IV 
Group  Trust  receives — 

(A)  A  copy  of  the  Group  Trust 
Agreement  outlining  the  organizational 
principles,  investment  objectives  and 
administration  of  the  BF  IV  Group 
Trust,  the  manner  in  which  Beneficial 
Interests  may  be  redeemed,  the  duties  of 
the  parties  retained  to  administer  the  BF 
rV  Group  Trust  and  the  manner  in 
which  BF  rV  Group  Trust  assets  will  be 
valued; 

(B)  A  copy  of  the  Investment 
Management  Agreement  describing  the 
duties  and  responsibilities  of  TCC,  as 
investment  manager  of  the  BF  IV  Group 
Trust,  the  rate  of  compensation  that  it 
will  be  paid  and  conditions  under 
which  TCC  may  be  terminated;  and 

(C)  Copies  of  the  proposed  exemption 
and  grant  notice  covering  the  exemptive 
relief  provided  herein. 

(3)  If  accepted  as  an  investor  in  the 
Group  Trust,  the  Independent  Fiduciary 

(A)  Furnished  with  the  names  and 
addresses  of  all  other  particijjating 
Plans; 

(B)  Required  to  acknowledge,  in 
writing,  prior  to  purchasing  a  Beneficial 
Interest  in  the  BF  IV  Group  Trust  that 
such  Independent  Fiduciar\'  has 
received  copies  of  such  documents;  and 


(C)  Required  to  acknowledge,  in 
writing,  to  TCC  that  such  fiduciary  is 
independent  of  TCC  and  its  affiliates, 
capable  of  making  an  independent 
decision  regarding  the  investment  of 
Plan  assets,  knowledgeable  with  respect 
to  the  Plan  in  administrative  matters 
and  funding  matters  related  thereto,  and 
able  to  make  an  informed  decision 
concerning  participation  in  the  BF  FV 
Group  Trust. 

(f)  Each  Plan,  including  the  trustee 
(the  Trustee)  of  the  BF  IV  Group  Trust, 
receives  the  following  written 
disclosures  from  TCC  with  respect  to  its 
ongoing  participation  in  the  BF  IV 
Group  Trust: 

(1)  Within  120  days  after  the  end  of 
each  fiscal  year  of  the  BF  IV  Group 
Trust  as  well  as  at  the  time  of 
termination,  an  annual  financial  report 
containing  a  balance  sheet  for  the  BF  IV 
Group  Trust  as  of  the  end  of  such  fiscal 
year  and  a  statement  of  changes  in  the 
financial  position  for  the  fiscal  year,  as 
audited  and  reported  upon  by 
independent,  certified  public 
accountants.  The  annual  report  will  also 
disclose  the  fees  paid  or  accrued  to  TCC. 

(2)  Within  60  clays  after  the  end  of 
each  quarter  (except  in  the  last  quarter) 
of  each  fiscal  year  of  the  BF  IV  Group 
Trust,  an  unaudited  quarterly  financial 
report  consisting  of  at  least  a  balance 
sheet  for  the  BF  IV  Group  Trust  as  of  the 
end  of  such  quarter  and  a  profit  and  loss 
statement  for  such  quarter.  The 
quarterly  report  will  also  specify  the 
fees  that  are  actually  paid  to  or  accrued 
to  TCC. 

(3)  Such  other  information  as  may  be 
reasonably  requested  by  the  Plans  or  the 
Trustee  (e.g.,  certain  trading  activity  and 
portfolio  status  reports  provided  to  the 
Trustee  as  required  by  Prohibited 
Transaction  Exemption  (PTE)  86-128 
(51  FR  41686,  November  16,  1986)  in 
order  to  comply  with  the  reporting 
requirements  of  the  Act  and  the  Code. 

(g)  At  least  aimually,  TCC  holds  a 
meeting  of  the  participating  Plans  at 
which  time  the  Independent  Fiduciaries 
of  investing  Plans  are  given  the 
opportunity  to  decide  on  whether  the 
BF  IV  Group  Trust,  the  Trustee  or  TCC 
should  be  terminated  as  well  as  to 
discuss  any  aspect  of  the  BF  IV  Group 
Trust  and  the  agreements  promulgated 
thereunder  with  TCC. 

(h)  During  each  year  of  the  BF  IV 
Group  Trust's  existence,  TCC 
representatives  are  available  to  confer 
by  telephone  or  in  person  with 
Independent  Fiduciaries  on  matters 
concerning  such  Group  Trust, 

(i)  The  terms  of  all  transactions  that 
are  entered  into  on  behalf  of  the  BF  IV 
Group  Trust  by  TCC  remain  at  least  as 
favorable  to  an  investing  Plan  as  those 


obtainable  in  arm's  length  transactions 
writh  unrelated  parties.  In  this  regard, 
the  valuation  of  assets  in  the  BF  IV 
Group  Trust  that  is  done  in  connection 
with  the  payment  of  Performance  Fees 
is  based  upon  independent  market 
quotations  or  (where  the  same  are 
unavailable}  determinations  made  by  an 
independent  appraiser  (the  Independent 
Appraiser). 

())  In  the  case  of  the  sale  by  the  BF  IV 
Group  Trust  of  Securities  to  a  party  in 
interest  with  respect  to  a  participating 
Pl&n,  the  party  in  interest  is  not  TCC, 
any  employer  of  a  participating  Plan,  or 
any  affiliated  thereof,  and  the  BF  IV 
Group  Trust  receives  the  same  terms  as 
is  offered  to  other  shareholders  of  a 
Bank  Company  or  a  Financial  Services 
Company. 

(k)  As  to  each  Plan,  the  total  fees  paid 
to  TCC  and  its  affiliates  constitute  no 
more  than  "reasonable  compensation" 
within  the  meaning  of  section  408(b)(2) 
of  the  Act. 

(1)  TCC's  Performance  Fee  is  based 
upon  a  predetermined  percentage  of  net 
realized  gains  minus  net  unrealized 
losses.  In  this  regard, 

(1)  The  Performance  Fee  is  not  to  be 
paid  before  December  31,  2001,  which 
represents  the  completion  of  the 
projected  acquisition  phase  (the 
Acquisition  Phase)  of  the  BF  IV  Group 
Trust,  and  not  until  all  participating 
Plans  have  received  distributions  equal 
to  100  percent  of  their  capital 
contributions  made  to  the  BF  IV  Group 
Trust. 

(2)  Prior  to  the  termination  of  the  BF 
rV  Group  Trust,  no  more  than  75 
percent  of  the  Performance  Fee  credited 
to  TCC  is  withdrawn  from  such  Group 
Trust. 

(3)  The  Performance  Fee  account 
established  for  TCC  is  credited  with 
realized  gains  and  losses  and  charged 
for  net  unrealized  losses  and  fee 
payments. 

(A)  No  portion  of  the  Performance  Fee 
is  withdrawn  if  the  Performance  Fee 
Account  is  in  a  deficit  position. 

(5)  TCC  repays  all  deficits  in  its 
Performance  Fee  account  and  it 
maintains  a  25  percent  cushion  in  such 
account  before  receiving  any  further  fee 
payment. 

(m)  Either  TCC  or  the  Trustee,  on 
behalf  of  Plans  participating  in  the  BF 
rV  Group  Trust,  may  terminate  the 
Investment  Management  Agreement  at 
any  time  pursuant  to  the  provisions  in 
such  agreement. 

(n)  TCC  maintains,  for  a  period  of  six 
years,  the  records  necessary  to  enable 
the  persons  described  in  paragraph  (o) 
of  this  Section  II  to  determine  whether 
the  conditions  of  this  exemption  have 
been  met,  except  that — 
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(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if.  due 
to  circumstances  beyond  the  control  of 
TCC  and/or  its  affiliates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six  year  period;  and 

(2)  No  party  in  interest  other  than 
TCC  shall  be  subject  to  the  civil  penalty 
that  may  be  assessed  under  section 
502(i)  of  the  Act,  or  to  the  taxes  imposed 
by  section  49/^5  (a)  and  (b)  of  the  Code, 
if  the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (o)  below. 

fo)(l)  Except  as  provided  in  section 
(o)(2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (n)  of  this  Section  II  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(B)  Any  Independent  Fiduciary  of  a 
participating  Plan  or  any  duly 
authorized  representative  of  such 
Independent  Fiduciary; 

(C)  Any  contributing  employer  to  any 
participating  Flan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(D)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(o)(2)  None  of  the  persons  described 
above  in  subparagraphs  (BHD)  of  this 
paragraph  shall  be  authorized  to 
examine  the  trade  secrets  of  TCC  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  III.  Definitions 

For  purposes  of  this  proposed 
exemption, 

(a)  the  term  "TCC"  means  The 
Chicago  Corporation  and  any  affiliate  of 
TCC  as  defined  in  paragraph  (b)  of 
Section  III. 

(b)  An  "affiUate"  of  TCC  includes— 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  imder 
common  control  with  TCC. 

(2)  Any  officer,  director  or  partner  in 
such  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  5  percent  partner  or  owner. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlUng 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  An  "Independent  Fiduciary"  is  a 
Plan  fiduciary  who  is  independent  of 


TCC  and  its  affiliates  and  is  either  a 
Plan  administrator,  trustee,  named 
fiduciary,  as  the  recordholder  of 
Beneficial  Interests  in  the  BF  IV  Group 
Trust  or  an  investment  manager. 

Preamble 

On  September  22,  1993,  the 
Department  granted  PTE  93-63  (58  FR 
49322),  a  temporary  exemption  which  is 
effective  for  a  period  of  eight  years  from 
the  date  of  the  grant.  PTE  93-63  permits 
a  series  of  transactions  relating  to  the  (a) 
sale  by  the  Bank  Fund  III  Group  Trust 
(the  BF  III  Group  Trust)  in  which  Plans 
invest,  of  certain  Securities  which  have 
been  issued  by  Bank  Companies  and  are 
held  in  the  BF  III  Group  Trust's 
portfolio,  to  a  party  in  interest  with 
respect  to  a  Plan,  where  the  party  in 
interest  proposes  to  acquire  or  merge 
with  the  Bank  Company  that  issued 
such  securities.  In  addition,  PTE  93-63 
permits  the  BF  III  Group  Trust  to 
purchase  Bank  Company  Securities 
from  the  Midwest  Bank  Fund  I  Limited 
Partnership  (MBF  I  LP)  and  the  Midwest 
Bank  Fund  II,  Limited  Partnership  (MBF 
n  LP),  two  entities  organized  by  TCC. 
Further,  PTE  93-63,  allows  Plans 
investing  in  the  BF  III  Group  Trust  to 
pay  a  Performance  Fee  to  TCC. 

The  pooled  investment  fund  that  is 
described  herein  (i.e,  the  BF  IV  Group 
Trust)  is  virtually  identical  to  the 
pooled  investment  fund  that  is 
described  in  PTE  93-63  as  well  as  other 
funds  organized  by  TCC.  The 
transactions  described  herein  are 
generally  patterned  after  the  exemptive 
reUef  described  in  PTT  93-63.  However, 
no  cross-trading  transactions  under  this 
exemption  will  be  permitted.  Also, 
permanent  exemptive  reUef  is  being 
provided. 

Summary  of  Facts  and  Representations 

1.  TCC  is  an  investment  services  firm 
founded  in  1965  in  Chicago.  Illinois  to 
serve  the  needs  of  financial  institutions, 
corporations,  governments,  individual 
investors,  fiduciaries  and  securities  and 
commodities  dealers.  TCC  is  a  registered 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940,  as 
amended.  It  is  also  legistered  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  and  is  a  member 
in  good  standing  with  various  national 
and  regional  securities  exchanges.  By 
virtue  of  its  exchange  memberships, 
TCC  is  an  exchange  specialist  for  many 
securities  as  well  as  an  over-the-counter 
market  maker  in  other  securities.  As  of 
March  31,  1995,  TCC  had  total  assets  of 
$507  milhon, 

TCC  has  four  principal  Unes  of 
business.  First  TCC  provides 
institutional  investors  with  investment 


research  and  trade  execution  services 
for  listed  and  unlisted  equity  and  fixed 
income  securities,  options  and  futures. 
Second,  TCC's  investment  banking 
group  provides  corporations  with 
assistance  in  capital  plaiming  and  in 
facilitating  and  arranging  for  corporate 
mergers  and  acquisitions  as  well  as 
underwriting.  Third.  TDC's  asset 
management  group  provides  investment 
management  services  to  a  broad  range  of 
chents,  including  Plans,  through 
separate  accounts.  In  this  regani,  TCC 
currently  manages  $3,545  billion  in 
client  Plan  assets  in  259  separate 
accounts.  Fourth,  TCC  provides 
securities  firms,  futures  commission 
merchants  and  professional  investors 
with  exchange  floor  execution  and 
clearing  services. 

TCC's  relevant  specialty  is  provided 
by  its  banking  group  which,  in  addition 
to  the  services  described  above, 
provides  management,  investment  £md 
capital  formation  services  to  collective 
investment  vehicles  which  invest  in 
commercial  banks  and  other  financial 
institutions.  The  banking  group 
possesses  detp  led  knowledge  of  the 
banking  indubiry  and  other  financial 
institutions  stich  as  consumer  finance 
companies  and  stock  insurance 
companies.  It  researches  financial 
institutions,  underwrites  the  securities 
of  these  institutions  and  acts  as 
consultants  or  organizers  of  merger  and 
acquisition  projects. 

During  1997,  it  is  anticipated  that 
TCC's  parent  will  be  acquired  by  ABN 
AMRO  North  America.  Inc.,  a  subsidiary 
of  ABN  AMRO  Bank  N.V..  a  global  bank 
headquartered  in  the  Netherlands.  The 
acquisition  will  not  involve  the 
purchase  of  the  assets  of  TCC's  parent 
and  TCC  will  retain  its  separate 
corporate  identity. 

2.  In  1989.  TCC  organized  the  MBF  II 
LP  as  a  hmited  partnership  with  the 
investors  acting  as  the  limited  partners. 
The  general  partners  of  MBF  D  LP  are 
partnerships  (MidBanc  I  and  MidBanc 
II),  whose  general  partners  are  corporate 
affiliates  of  TCC  and  whose  limited 
partners  are  the  members  of  TtX  staff 
who  are  responsible  for  managing  the 
MBF  II  LP.  Less  than  25  percent  of  the 
funds  invested  in  the  MBF  II  LP  have 
been  provided  by  Plans,  According  to 
the  applicant,  the  portfolios  of  these 
funds  do  not  constitute  "plan  assets" 
within  the  meaning  of  29  CFR  2510.3- 
101  and  TCC  has  not  assumed  the  role 
of  a  fiduciary  with  respect  to  these 
investing  Plans. ^ 


'  TCC  also  organired  the  MBF  I  IP  in  1966.  This 
limited  partnership  shared  the  same  general 
partners  and  types  of  investments  as  MBF  11  LP. 

Coolinued 
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In  1993,  TCC  completed  the 
organization  of  the  BF  III  Group  Trust 
and  the  Bank  Fund  III  Limited 
Partnership  (the  BF  III  LP)  ^  whose 
objectives  were  somewhat  identical  to 
those  formulated  for  the  MBF  II  LP. 
Taxable  investors  acquired  an  interest  in 
the  BF  III  LP,  the  general  partner  of 
which  is  MidBanc  III,  L.P..  a  limited 
partnership  of  which  Chicorp 
Management  III,  Inc.  is  the  general 
partner.* 

3.  The  MBF  II  LP  and  the  BF  III  invest 
in  subregional  banks  that  are  located  in 
the  United  States.*  In  this  regard,  these 
entities  acquire  minority  investments  in 
Bank  Companies  that  may  be  potential 
candidates  for  acquisition  by  other 
entities  or  at  public  offerings.  Interests 
in  Bank  Companies  can  be  acquired  in 
freely-traded  public  securities,  on  either 
exchanges  or  in  the  over-the-counter 
markets,  or  in  private  transactions. 

4.  The  MBF  II  LP  and  BF  III  have  pre- 
defined terms  of  existence  and  defined 
activity  periods  within  those  terms.  For 
example,  the  MBF  II  LP  has  an  eight 
year  term  between  organization  and 
liquidation.  The  first  five  years 
represent  the  acquisition  phase  (the 
Acquisition  phase).  Once  those  five 
years  elapse,  no  further  acquisitions  of 
Bank  Company  Securities  can  be  made 
except  under  limited  circumstances. 
The  last  three  years  of  the  term  of  the 
MFB  II  LP  will  be  used  to  liquidate  the 
portfolio. 

5.  TCC  proposes  to  organize  Banc 
Fund  IV  (BF  IV)  as  two  separate  and 
distinct  entities  sharing  the  same 
investment  philosophy  and  strategy, 
similar  (if  not  identical)  portfolios  and 
operational  methods  as  those 
formulated  for  the  MBF  II  LP  and  the  BF 
III.  Taxable  investors  will  acquire  an 
interest  in  the  Banc  Fund  IV  Limited 
Partnership  (the  BF  IV  LP).  The  general 
partner  of  the  BF  IV  LP  will  be  MidBanc 
rV.  L.P.,  a  limited  partnership  of  which 
Chicorp  Management  IV.  Inc.,  a  wholly 
owned  subsidiary  of  TCC's  peirent 
corporation,  is  the  general  partner. 

In  addition  to  the  BF  IV  LP, 
approximately  S-10  Plans  will  acquire 
Beneficial  Interests  in  the  BF  IV  Group 


Moreover,  less  than  25  percent  of  its  assets  were 
provided  by  Plans.  On  lanuary  1,  1995.  MBF  I  LP 
reached  the  end  of  its  term  and  final  liquidations 
were  made. 

'The  BF  in  Group  Trust  and  the  BF  III  LP  are 
collectively  referred  to  herein  as  BF  III 

♦The  limited  partners  of  the  MidBanc  III,  L.P  are 
the  individuals  who  are  responsible  for  the 
management  of  BF  III.  Chicorp  Management  III.  Inc. 
is  a  wholly  owned  subsidiary-  of  Chicorp.  Inc.. 
which  is  the  holding  company  of  TCC. 

'  In  the  case  of  MBF  II  LP,  these  banks  are  located 
in  the  Midwestern  United  States.  In  the  case  of  BF 
ni  and  proposed  BF  IV  Group  Trust,  there  are  no 
geo^aphic  restrictions 


Trust  which  will  be  a  tax-exempt  entity 
pursuant  to  Revenue  Ruling  81-100. 
1981-1  C.B.  326  6  The  BF  IV  Group 
Trust  and  the  BF  IV  LP  will  not  be 
organized  unless  $50  million  in  capital 
contribution  commitments  are 
subscribed  for  by  investors  in  both 
entities.  Unless  extended,  the  BF  IV 
Group  Trust  and  the  BF  IV  LP  will 
terminate  on  December  31.  2003. 

Investments  by  both  the  BF  IV  Group 
Trust  and  the  BF  IV  LP  may  be  made  in 
the  equities  and  debt  instruments  of 
Bank  Companies  such  as  commercial 
banks  and  other  depository  institutions. 
BF  IV  may  also  acquire  interests  in 
Financial  Services  Companies  such  as 
consumer  finance  companies  and 
demutualizing  insurance  companies.  All 
of  these  entities  will  be  located  in  the 
United  States. 

6.  It  is  anticipated  that  Citibank  will 
act  as  the  trustee  of  the  BF  IV  Group 
Trust.  In  this  capacity,  the  Trustee  will 
be  responsible  for  retaining  TCC  or  such 
other  investment  manager  for  the  BF  IV 
Group  Trust.  The  Trustee  will  also  be 
responsible  for  monitoring  TCC's 
compliance  with  the  established 
investment  philosophy  of  the  BF  IV 
Group  Trust  and  for  policing  TCC's 
adherence  to  the  provisions  of  the 
Investment  Management  Agreement. 

For  services  rendered,  the  Trustee  is 
entitled  to  receive  the  following 
annualized  fees  that  will  be  paid 
quarterly  and  in  arrears:  (a)  a  base  fee 
of  $1,500;  (b)  a  proportionate  fee  based 
upon  the  combined  market  value  of  the 
BF  IV  Group  Trust  and  the  BF  IV  LP  at 
the  beginning  of  the  quarter 
representing  (i)  0.02  percent  of  the  first 
$100  million  and  (ii)  0.01  percent  of  any 
amount  over  $100  million;  and  a 
transaction  fee  of  $12  per  purchase  or 
sale  and  a  disbursement  fee  of  $8  per 
payment  of  funds  from  the  BF  IV  Group 
Tnist.  In  accordance  with  the  provisions 
of  the  Group  Trust  Agreement,  the 
Trustee  may  be  removed  by  a  vote  of 
Plans  holding  a  majority  of  the 
Beneficial  Interests  in  the  BF  IV  Group 
Trust,  provided  such  Plans  give  the 
Tnistee  30  days'  advance  written  notice 
of  their  intent  to  terminate  the  Trustee. 

Although  TCC  may  have  and  may 
have  had  business  relationships  with 
the  Trustee,  there  will  be  no  control 
relationship  or  ownership-based 
affiliation  between  TCC  and  the  Trustee. 
Further,  no  Plan  sponsored  by  TCC  will 


be  permitted  to  invest  in  the  BF  IV 
Group  Trust/ 

7.  Interests  in  the  BF  IV  Group  Trust 
are  referred  to  as  "Beneficial 
Interests."  »  All  investors  that  are 
beneficiaries  of  the  BF  IV  Group  Trust 
must  evidence  the  following 
characteristics  in  order  to  acquire 
Beneficial  Interests:  (a)  Each  must 
commit  to  making  at  least  $1  million  in 
initial  capital  contributions;  (b)  each 
investor  must  be  a  Plan;  (c)  each  Plan 
mut  have  at  least  $50  million  in  assets; 
(d)  each  Plan  must  agree  to  incorporate 
the  terms  of  the  Group  Trust  Agreement 
into  its  own  trust  agreement;  (e)  no  Plan 
may  invest  more  than  10  percent  of  its 
assets  in  Beneficial  Interests  in  the  BF 
rV  Group  Trust  and  such  Beneficial 
Interests  held  by  a  Plan  may  not  exceed 
25  percent  of  such  Group  Trust;  and  (f) 
no  Plan  may  subscribe  for  Beneficial 
Interests  which,  when  aggregated  with 
all  other  Plan  assets  that  are  subject  to 
investment  funds  or  separate  accounts 
managed  by  TCC  and/or  its  affiliates,  is 
valued  in  excess  of  25  percent  of  such 
Plan's  net  assets. 

8.  The  Group  Trust  Agreement 
provides  that  each  Plan's  commitment 
to  contribute  will  be  divided  into  20 
equal  segments.  TCC,  as  investment 
manager,  may  call  any  amount  of  these 
installments,  upon  14  days'  advance 
written  notice,  when  cash  is  needed  to 
fund  the  acquisition  of  the  Securities.^ 
However,  there  are  two  limitations  upon 
TCC's  power  to  call  contributions.  First, 


*TCC  believes  it  is  appropriate  to  organize  the  BF 
IV  Croup  Trust  separate  from  the  BF  IV  LP  in  order 
that  the  assets  of  the  Group  Trust  may  be  regarded 
as  "plan  assets"  and  the  requirements  of  the  Act 
may  otherwise  be  complied  with  in  a  separate 
entity. 


'  Although  TCC  and  the  Trustee  will  not  be 
affiliated  with,  or  under  the  control  of  or  controlling 
any  participating  Plan,  the  applicant  represents  that 
it  is  likely  that  certain  participating  Plans  may  have 
a  pre-existing  relationship  with  TCC  in  the  form  of 
investment  in  the  MBF  II  LP  or  the  BF  in.  The 
applicant  believes  it  is  possible  that  a  Plan 
participating  in  the  BF  IV  Group  Trust  may  utilize 
the  services  of  the  Trustee  with  respect  to  certain 
of  its  oth-^r  assets  that  are  not  invested  in  such 
Group  Trust.  In  this  regard,  the  applicant  is  not 
requesting,  nor  is  the  Department  providing, 
exemptive  relief  with  respect  therefor. 

"The  Department  is  not  proposing,  nor  in  the 
applicant  requesting  herein,  exemptive  relief  for  the 
purchase  and  sale  of  Beneficial  Interests  in  the  BF 
rv  Group  Trust  between  the  Trustee  and  the 
investing  Plans  beyond  that  provided  under  section 
408(b)(8)  of  the  Act. 

'  If  an  investing  Plan  cannot  or  does  not  meet  a 
capital  call,  the  Trust  Agreement  provides  that  ten 
days  after  the  investor  receives  notice  of  default  on 
a  capital  call.  TCC  may  (a)  permit  the  investor's 
continued  participation  in  the  BF  IV  Group  Trust 
with  a  commensurate  reduction  in  both  the 
investor's  proportionate  interest  in  such  Group 
Trust  and  aggregate  size  of  the  Group  Trust:  (b) 
declare  the  investor's  entire  capital  commitment 
due  and  pursue  collection  of  the  same:  or  (c)  expel, 
at  fair  market  value,  the  defaulting  investor  and 
offer  its  interest  in  the  BF  IV  Group  Trust  first  to 
the  non-defaulting  investors  and  then  to  non- 
investors  who  are  qualified  to  invest  in  such  Group 
Trust.  In  making  the  choice  between  these 
alternatives,  it  is  represented  that  TCC  will  be 
guided  by  then-current  investment  strategies  and 
the  best  interest  of  the  non-defaulting  investors. 
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no  more  than  50  percent  of  the 
contribution  commitment  may  be  called 
in  any  twelve  month  period.  Second, 
TCC  cannot  call  any  contributions  after 
the  sixth  anniversary  date  of  the 
inception  of  the  BF  IV  Group  Trust  (the 
period  running  from  the  date  on  which 
initial  capital  contributions  are  made  to 
such  sixth  anniversary  being  referred  to 
as  "the  Acquisition  Period"). 

9.  The  terms  of  the  BF  IV  Group  Trust 
prescribe  the  content  of  the  Investment 
Management  Agreement.  For  example, 
TCC,  at  its  own  expense,  will  provide 
the  BF  IV  Group  Trust  with  personnel 
who  are  able  to  perform  the 
administrative  functions  of  the  Group 
Trust.  In  addition,  TCC,  at  its  owm 
expense,  will  provide  the  BF  IV  Group 
Trust  with  office  space,  telephones, 
copying  machines,  postage  and  all  other 
necessary  items  of  office  services. 
Further,  TCC  will  control  proxy  voting 
on  all  portfolio  securities.'" 

The  Investment  Management 
Agreement  permits  TCC  to  provide 
brokerage  services  in  an  agency 
capacity.  To  the  extent  that  TCC  utilizes 
its  own  services  in  connection  with 
brokerage  services  provided  to  the  BF  IV 
Group  Trust,  it  will  comply  fully  with 
state  and  federal  securities  laws  as  well 
as  with  PTE  86-128." 

The  Investment  Management 
Agreement  may  be  terminated  by  either 
the  Trustee,  on  behalf  of  the  Plans,  or  by 
TCC  at  any  time,  subject  to  the 
following  provisions.  If  the  termination 
is  a  "Justified  Termination,"  '^  the 
Investment  Management  Agreement.can 
be  terminated  by  the  Trustee 
unilaterally.  However,  if  the  termination 
is  a  "Non-Justified  Termination,"  it 
cannot  be  terminated  unilaterally  by  the 
Trustee.  In  such  case,  the  Trustee  must 
first  obtain  the  approval  of  Plans 
holding  at  least  two-thirds  of  the 
Beneficial  Interests  in  the  BF  IV  Group 
Trust.  Further,  as  a  precondition  to  a 
"Non-Justified  Termination."  the 
terminating  party  must  provide  the 


'"The  Department  is  not  providing  exemptive 
relief  herein  for  any  prohibited  Iraniactions  that 
may  arise  as  a  result  of  proxy  voting  on  the  part  of 
TCC.  The  Department  also  notes  that  the  general 
standards  of  fiduciary  conduct  promulgated  under 
the  Act  would  apply  to  such  voting  practices. 

' '  The  Department  expresses  no  opinion  on 
whether  the  effecting  of  securities  transactions  by 
TCC  will  complv  with  the  terms  and  conditions  of 
FFE  85-128 

'^  A  justified  Termination  will  occur  if  it  is 
caused  by:  la)  a  material  breach  of  the  Investment 
Management  .\greement  by  the  party  that  is  not 
seeiiing  to  terminate  such  Agreement,  (b)  8  material 
violation  of  the  Act  that  has  already  occurred  or 
will  occur  absent  termination  of  the  Investment 
Management  Agreement:  or  (c)  the  disassociation  of 
key  personnel  (i.e..  those  upon  whom  the  Plans 
relied  in  making  their  investment)  from  TCC 
without  being  replaced  by  individuals  who  arc 
approved  by  a  majority  of  the  Plans. 


other  party  with  60  days'  advance 
written  notice  of  its  intent  to  terminate. 

10.  In  general.  Beneficial  Interests  in 
the  BF  IV  Group  Trust  will  not  be 
assignable,  and  no  Plan  may  assign  or 
otherwise  transfer,  pledge  or  otherwise 
encumber  any  or  all  of  its  interest  in  the 
Group  Trust  except  for  the  purpose  of 
redemption.  Redemptions  are  limited  to 
situations  where  (a)  a  replacement  Plan 
is  available  from  either  current  Plans 
investing  in  BF  IV  or  there  are  new, 
qualified  investors;  [b)  a  Plan  submits  to 
TCC  and  the  Trustee,  a  written  opinion 
of  counsel  to  the  effect  that  the  Plan's 
continued  participation  in  the  BF  fV 
Group  Trust  would  violate  the  Act  and 
that  relief  from  the  violation  cannot  be 
obtained;  (c)  the  Plan  loses  its  tax- 
exempt  status  and  that  loss  threatens  the 
tax-exempt  status  of  the  BF  IV  Group 
Trust;  and  (d)  the  BF  IV  Group  Trust 
loses  its  tax-exempt  status  or  fails  to 
obtain  the  exemptive  relief  proposed 
herein  for  the  necessary  operation  of 
such  Group  Trust.  This  information  will 
be  disclosed  to  investors. 

11.  The  decision  to  participate  in  the 
BF  IV  Group  Trust  will  be  made  by  a 
plan  fiduciary  who  is  independent  of 
TCC  and  the  Trustee.  In  each  instance, 
the  Plan  fiduciary  who  makes  the 
investment  decision  will  agree  not  to 
rely  on  either  the  advice  of  TCC  or  the 
Trustee  as  the  primary  basis  for  a  Plan's 
investment  and  the  Independent 
Fiduciary  will  be  specifically  required 
to  do  so  in  every  instance. '^  TCC 
represents  that  the  decision  of  a  Plan  to 
invest  in  the  BF  IV  Group  Trust  will  be 
made  by  an  unrelated  Plan  fiduciary 
acting  on  the  basis  of  his  or  her  own 
investigation  into  the  advisability  of 
investing  in  the  Group  Trust.'* 

12.  An  Independent  Fiduciary'  of  each 
Plan  proposing  to  invest  in  the  BF  IV 
Group  Trust  will  be  provided  with  a 
copy  of  the  Private  Placement 


"The  Department  notes  that  the  general 
standards  of  fiduciary  conduct  promulgated  under 
the  Act  would  apply-to  the  participation  in  the  BF 
rV  Group  Trust  by  an  Independent  Fiduciary. 
Section  404  of  the  Act  requires  that  a  fiduciary 
discharge  his  duties  respecting  a  plan  solely  in  the* 
interest  of  the  plan's  participants  and  beneficiaries 
and  in  a  prudent  fashion.  Accordingly,  an 
Independent  Fiduciary  must  act  prudently  with 
respect  to  the  decision  to  invest  in  the  BF  IV  Group 
Trust.  The  Department  expects  that  an  Independent 
Fiduciary,  prior  to  investing  in  the  BF  r\'  Group 
Trust,  to  fully  understand  all  aspects  of  such 
investment  following  disclosure  by  TCC  of  all 
relevant  information.  (For  a  further  discussion  of 
these  disclosures,  see  Representation  12  above.) 

'■•The  Department  is  not  expressing  an  opinion 
on  whether  TCC  or  the  Trustee  would  be  deemed 
to  be  fiduciaries  under  section  3(211|.M(ii)  of  the 
Act  with  respect  to  a  Plan's  investment  in  the  BF 
rV  Group  Trust.  The  Department  is  also  not 
proposing  relief  for  the  rendering  of  investment 
advice  in  connection  with  the  acquisition  of 
Beneficial  Interests  in  the  BF  IV  Group  Trust 


Memorandum  by  TCC.  The  Private 
Placement  Memorandum  vdll  describe 
all  material  facts  concerning  the 
purpose,  structure  and  operation  of  the 
BF  rV  Group  Trust.  If  the  Independent 
Fiduciary  expresses  further  interest  in 
participating  in  the  BF  IV  Group  Trust, 
such  Independent  Fiduciary  will  be 
provided  with  copies  of  the  Group  Trust 
Agreement  outlining  the  organization 
principles,  investment  objectives  and 
administration  of  the  BF  r\'  Group 
Trust,  the  procedure  for  the  redemption 
of  Beneficial  Interests,  the  duties  of  the 
parties  retained  to  administer  the  BF  W 
Group  Trust  and  the  manner  in  which 
Group  Trust  assets  will  be  valued  The 
Independent  Fiduciary  will  also  be 
provided  with  a  copy  of  the  Investment 
Management  Agreement  which 
describes  the  duties  and  responsibilities 
of  TCC,  as  investment  manager  of  the  BF 
IV  Group  Trust,  the  fees  that  will  be 
paid  to  TCC,  the  conditions  under 
which  TCC  may  be  terminated  and  the 
functions  of  the  Independent  Appraiser 
which  may  be  retained  under  certain 
circumstances.  Once  the  Independent 
Fiduciary  has  made  a  decision  to  invest 
in  the  BF  IV  Group  Trust.  TCC  will 
provide  such  Independent  Fiduciary 
with  the  names  and  addresses  of  all 
other  participating  Plans.  The 
Independent  Fiduciary  will  be  required 
to  acknowledge,  in  wTiting,  prior  to 
purchasing  a  Beneficial  Interest  in  the 
BF  IV  Group  Trust  that  such  fiduciary 
has  received  copies  of  such  documents. 

The  Independent  Fiduciar>  will  also 
be  required  to  acknowledge,  in  wxiting. 
to  TCC  that  such  fiduciary  is 
independent  of  TCC  and  its  affiliates, 
capable  of  making  an  independent 
decision  regarding  the  investment  of 
Plan  assets,  knowledgeable  with  respect 
to  the  Plan  in  administrative  matters 
and  funding  matters  related  thereto,  and 
able  to  make  an  informed  decision 
concerning  participation  in  the  BF  IV 
Group  Trust. 

13.  TCC  will  prepare,  or  cause  to  be 
prepared  on  behalf  of  the  BF  IV  Group 
Trust,  the  following  reports  with  respect 
to  the  ongoing  operations  of  the  Group 
Trust:  (a)  Trading  Activity  and  Portfolio 
Status  Reports,  for  the  Trustees,  as 
required  by  PTE  86-128:  (b)  aiuiual 
audited  financial  statements  for  the 
Trustee  and  the  Plans;  and  (c)  quarterly 
unaudited  financial  statements  for  the 
Trustee  and  Plan  investors.  The  annual 
financial  statements  will  contain  a 
balance  sheet  for  the  BF  TV  Group  Trust 
as  of  the  end  of  the  applicable  fiscal 
vear  and  a  statement  describing  changes 
in  the  financial  position  for  the  fiscal 
year,  as  audited  and  reported  upon  by 
independent,  certified  public 
accountants.  The  annual  financial  report 
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will  also  specify  the  fees  that  are 
payable  or  accruable  to  TCC.  TCC  will 
make  the  annual  financial  report 
available  to  the  Trustee  and  each  Plan 
within  120  days  after  the  end  of  each 
fiscal  year  of  the  BF  FV  Group  Trust. 
Within  60  days  after  the  end  of  each 
quarter  (except  in  the  last  quarter)  of 
each  fiscal  year  of  the  BF  IV  Group 
Trust,  TCC  will  prepare  and  distribute 
an  unaudited  quarterly  financial  report 
to  the  Trustee  and  each  Flan  investor. 
The  report  will  consist  of  at  least  a 
balance  sheet  for  the  BF  IV  Group  Trust 
as  of  the  end  of  fiscal  year  quarter  and 
a  profit  and  loss  statement  for  such 
quarter.  The  quarterly  financial  report 
will  also  disclose  the  fees  that  are 
payable  or  accruable  to  TCC. 

In  addition  to  the  foregoing  reports. 
TCC  will  prepare  and  distribute  to  the 
BF  IV  Group  Trust  and  each  Plan  such 
other  information  as  may  be  reasonablv 
requested  by  the  Plans,  including  such 
information  as  a  Plan  may  request  in 
order  to  comply  with  the  reporting 
requirements  of  the  Act  or  Code. 

14  A  meeting  of  the  participating 
Plans  and  TCC  will  be  held  at  least 
annually.  The  meeting  will  afford 
Independent  Fiduciaries  an  opportunity 
to  decide  on  whether  the  BF  IV  Group 
Trust  should  be  terminated,  whether  the 
Trustee  should  be  removed  or  whether 
the  Investment  Management  Agreement 
should  be  terminated,  if  the  situation 
warrants.  However,  before  any 
termination  can  take  place,  the  advance 
notification  requirements  for 
termination  discussed  above  must  be 
complied  with.  Also  at  the  annual 
meeting.  TCC  representatives  will  be 
available  to  discuss  any  aspect  of  the  BF 
IV  Group  Trust  and  the  agreements 
promulgated  thereunder  with 
Independent  Fiduciaries.  Such  meetings 
will  be  conducted  in  either  TCC's 
offices  or  in  the  offices  of  the 
Independent  Fiduciaries. 

15.  Dunng  the  Acquisition  Phase  for 
the  BF  IV  Group  Trust,  any  net  gains 
realized  on  portfolio  sales  will  be 
distributed  to  Plan  investors  but  the 
original  cost  of  the  Security  that  is  sold 
will  be  reinvested.'"*  From  the  seventh 
year  of  the  Group  Tnist  through  its 
termination,  the  net  proceeds  from  sales 
of  portfolio  Securities  will  be 
distributed  unless  the  proceeds  are 
needed  to  honor  pre-seventh  year 


investment  commitments  or  to  protect 
pre-seventh  year  investments.'^ 

16.  Under  the  Investment 
Management  Agreement,  two  types  of 
fees  will  be  payable  to  TCC  by  the  BF 
IV  Group  Trust.  These  fees  are  the 
Management  Fee  and  the  Performance 
Fee.  the  components  of  which  are 
described  below.  TCC's  Management 
Fee,  which  is  independent  of  the 
Performance  Fee.  is  intended  to  cover 
the  day-to-day  operating  expenses  of  the 
BF  IV  Group  Trust.  TCC  represents  that 
the  Management  Fee  is  covered  by  the 
statutory  exemptive  relief  available 
under  section  408(b)(2)  of  the  Act.'^ 
With  respect  to  the  Performance  Fee. 
TCC  is  requesting  administrative 
exemptive  relief  from  the  Department. 

(a)  The  annualized  Management  Fee 
will  be  payable  to  TCC  monthly  in 
arrears  during  each  fiscal  year  the  BF  IV 
Group  Trust  is  in  existence.  The 
Management  Fee  will  be  based  upon  a 
percentage  of  the  aggregate  capital 
contributions  committed  to  both  the  BF 
IV  Group  Trust  and  the  BF  IV  LP  (the 
Management  Fee  Base).  It  will  be  equal 
to  (1)  the  sum  of  5  percent  of  the  first 
$35  million  of  the  Management  Fee  Base 
plus  (2)  0.84  percent  of  the  Management 
Fee  Base  in  excess  of  S.'^S  million, 
multiplied  by  (3)  a  fraction  (the  Trust 
Share),  the  numerator  of  which  is  the 
amount  of  capital  contributions 
committed  to  the  BF  IV  Group  Trust  and 
the  denominator  of  which  is  the 
aggregate  of  the  capital  contributions 
made  to  the  BF  IV  Group  Trust  and  the 
BF  IV  LP. '8  The  Management  Fee  will 


"  .^ccording  to  the  applicant,  cash  dividends  that 
are  received  by  the  BF  [V  Group  Trust  from 
investments  in  Securities  will  be  distributed  to 
investors  on  an  annual  ^)asis.  Stock  dividends  will 
be  retained  by  the  BF  [V  Group  Trust  until  the 
original  portfolio  investment  is  sold. 


"The  applicant  explains  that  these  exceptions  to 
the  general  distribution  rules  are  disclosed  to 
investors  in  the  Group  Trust  Agreement.  With 
respect  to  the  commitment  exception,  the  applicant 
states  that  it  is  meant  to  cover  situations  where  the 
BF  rv  Group  Trust  enters  into  an  installment-type 
purchase  agreement  or  some  other  contingency 
contract  prior  to  the  seventh  year  of  its  existence. 
In  this  connection,  the  applicant  explains  that  TCC 
may  have  determined  that  the  BF  IV  Group  Trust 
should  own  a  certain  percentage  of  the  Securities 
of  a  Bank  Company  or  a  Financial  Services 
Company,  but  the  requisite  number  of  shares  might 
not  be  available  at  that  time.  Under  these 
circumstances,  the  applicant  slates  that  the  BF  IV 
GrSup  Trust  might  enter  into  an  agreement  to 
purchase  such  Securities  as  they  become  available. 
even  if  the  availability  does  not  occur  until  after  the 
sixth  year. 

"The  Department  expresses  no  opinion  herein 
on  whether  TCC's  receipt  of  the  Management  Fee 
will  satisfv  the  terms  and  conditions  of  section 
408<b)(2)  of  the  Act. 

"By  aggregating  capital  contributions  that  are 
made  by  the  BF  IV  Croup  Trust  with  those  made 
to  the  BF  rv  LP  and  by  allocating  the  dollar  amount 
between  both  entities  in  proportion  to  their 
respective  size.  TCC  represents  that  all  investors 
will  be  charged  a  lower  Management  Fee  TCC 
believes  that  by  computing  the  Management  Fee  in 
this  manner  more  appropriately  refiects  the  unified 
investment  management  of  the  BF  IV  Group  Trust 
and  the  BF  IV  LP.  The  Department,  however. 
expresses  no  opinion  as  to  whether  this 


not  exceed  2  percent  of  committed 
capital  when  all  capital  is  contributed, 
even  if  BF  IV  is  capitalized  at  less  than 
$125  million. 

After  the  end  of  the  Acquisition 
Phase,  the  Management  Fee  will  be 
subject  to  certain  adjustments, 
particularly  as  distributions  are  made  to 
Plan  investors. ^^  If,  as  a  result  of 
distributions  to  Plan  investors,  capital 
contributions  made  by  Plans  are 
reduced  to  50  percent  or  less  of  the 
original  aggregate  capital  contributions 
to  the  BF  IV  Group  Trust,  the  Trust 
Share  of  the  Management  Fee  will  be 
reduced  to  70  percent  of  the  amount 
otherwise  payable,  effective  for  fiscal 
years  subsequent  to  the  year  in  which 
said  payment  was  completed,  and  upon 
the  payment  to  the  Plans  of  an  amount 
sufficient  to  reduce  to  25  percent  or  less 
of  their  total  capital  contributions  to  the 
BF  IV  Group  Trust,  the  Trust  Share  of 
the  Management  Fee  will  be  reduced  to 
50  percent  of  the  amount  otherwise 
payable,  effective  for  fiscal  years 
subsequent  to  the  year  in  which  said 
payment  was  completed. 

(b)  The  Performance  Fee  that  will  be 
accruable  to  TCC  for  each  fiscal  year  of 
the  Group  Trust,  will  be  equal  to  20 
percent  of  ((1)  the  excess,  if  any  of  (a) 
the  cumulative  total  of  realized  capital 
gaii's  from  the  inception  of  the  BF  IV 
Group  Trust  through  the  end  of  such 
fiscal  year  over  (b)  the  cumulative  total 
of  realized  capital  losses  during  the 
term,  less  (2)  any  unrealized  losses  in 
the  BF  IV  Group  Trust  portfolio  at  the 
end  of  such  period  in  excess  of 
unrealized  appreciation  in  the  Portfolio) 
and.  the  amount  of  such  fee  previously 
accrued.  The  amount  of  the  annual 
Performance  Fee  that  is  accruable  to 
TCC  will  be  determined  after  the  annual 
audit  of  the  BF  IV  Group  Trust  as 
described  in  Representation  13.  The 
calculation  of  the  Performance  Fee  will 
be  made  within  60  days  of  the  BF  IV 
Group  Trust's  fiscal  year  end. 
Specifically.  Securities  will  be  valued  as 
of  the  close  of  business  on  the  last  dav 
of  the  Group  Trust's  fiscal  year. 

The  Performance  Fee  will  be  further 
subject  to  the  following  terms  and 
conditions: 

(1)  Fee  Base.  As  stated  above,  the 
amount  credited  to  TCC  as  the 
Performance  Fee  will  be  equal  to  a 
percentage  of  realized  gains  minus 
realized  and  net  unrealized  losses.  Such 


arrangement  for  computing  the  Management  Fee 
satisfies  tlie  "reasonable  compensation" 
requirements  of  section  408(b)(2)  of  the  .^rl  and  :he 
applicable  regulations. 

'"All  distributions,  with  the  exception  of  interest 
income  and  cash  dividends,  ijount  as  returns  of 
capital. 
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amount  will  be  credited  to  TCC 
annually. 

(2)  Limited  Deferral/Return  of  Capital 
The  Performance  Fee  will  be  paid  after 
December  31,  2001  which  is  the 
completion  of  the  Acquisition  Phase  for 
the  BF  rv  Group  Trust  and  it  cannot  be 
paid  until  all  participating  Plans  have 
received  distributions  equal  to  100 
percent  of  their  capital  contributions 
made  to  the  BF  IV  Group  Trust.^o 

(3)  Reduced  Availability.  Prior  to  the 
termination  of  the  Group  Trust,  only  75 


percent  of  what  is  credited  to  TCC  as  the 
Performance  Fee  may  be  withdrawn 
from  the  BF  IV  Group  Trust  after  the 
AcQuisition  Phase. 

(4)  Charges.  The  Performance  Fee 
account  will  be  charged  for  realized 
losses,  net  unrealized  losses  and  fee 
payments.  Thus,  the  fee  cannot  be 
drawn  when  the  Performance  Fee 
account  is  in  a  deficit  position. 

(5)  Fee  Repayment /2 5  Percent 
Cushion.  TCC  must  repay  any  deficit  in 
the  Performance  Fee  account  and  it 

Example  #1 


must  also  maintain  a  25  percent  cushion 
in  such  account. 

The  following  examples  illustrate  the 
calculation  of  TCC's  Performance  Fee. 
Although  the  Performance  Fee  is  paid 
annually  and  there  are  only  two  years  of 
the  BF  IV  Group  Trust's  expected  term 
during  which  this  fee  can  be  drawn 
upon  (i.e  ,  2002  and  2003),  for  purposes 
of  illustration,  four  draw  years  have 
been  assumed. 


Year 

Cumulative 
net  position 

Perlormance 
fee  account 

Maximum 
draw 

r 

Draw  or 
refund 

1  

S800 

200 

1.000 

700 

1 

S160 

40 

200 

140 

$120 

30 

150 

105 

$120 

2  

(90) 
120 

3  

4  

(45) 

Year  1     Assume  that  when  the 
Performance  Fee  first  becomes  payable 
in  2002.  the  BF  IV  Group  Trust's  ' 
Cumulative  Net  Position  is  $800.  TCC's 
Performance  Fee  is  20%  of  $200  or  , 
$160.  TCC  mav  draw  75%  of  the  $160 
or  $120.21 

Year  2    The  BF  IV  Group  Trust's 
Cumulative  Net  Position  at  the  end  of 
the  Year  2  is  $200.  The  Performance  Fee 


is  20%  of  $200  or  $40.  TCC  is  entitled 
to  draw  $30.  but  since  it  has  previously 
drawn  $120,  it  must  refund  $90. 

Year  3     The  BF  IV  Group  Trust  now 
has  a  Cumulative  Net  Position  of  $1,000. 
The  Performance  Fee  is  $200  with  a 
permitted  draw  of  $150.  Because  TCC 
has  previously  draw  a  net  amount  of 
$30  at  the  end  of  Year  2  (i.e.,  $120-S90), 
it  may  now  draw  an  additional  $120. 

Example  #2 


Year  4     The  BF  IV  Group  Trusts 
Cumulative  .Net  Position  falls  to  $700 
and  the  Performance  Fee  falls  to  $140 
The  75%  draw  equals  $105,  but  TCC  has 
previously  drawn  a  total  of  $150  (i.e.. 
S120-S90+$1201   Therefore.  TCC  must 
make  a  refund  to  the  BF  IV  Group  Trust 
of $45. 


Year 


Cumulative 
net  position 


Performance 
fee  account 


Maximum 
draw 


Draw  or 
refund 


1  S2.000 

2  1.000 

3  500 

4  !  900 


S400 
200 

100 

■80 


S300 

150 

75 

135 


S300 

(150) 

(75) 

60 


Year  1     Assume  that  when  the 
Performance  Fee  first  becomes  payable 
in  2002,  the  Cumulative  Net  Position  for 
the  BF  IV  Group  Trust  is  $2,000.  TCC's 
Performance  Fee  is  20%  of  $2,000  or 
$400.  TCC  may  draw  75%  of  the  $400 
fee  or  $300.  $100  or  25%  of  the  draw 
amount  must  be  left  in  the  BF  IV  Group 
Trust  as  a  cushion. ^^ 

Year  2    The  Cumulative  Net  Position 
for  the  BF  IV  Group  Trust  at  the  end  of 
Year  2  has  fallen  to  $1,000.  The 
Performance  Fee  is  20%  of  $1,000  or 
$200.  TCC  is  entitled  to  draw  $150.  but 
since  it  has  previously  drawn  $300,  it 
must  refund  $150. 

Year  3     The  Cumulative  Net  Position 
for  the  BF  IV  Group  Trust  has  fallen  to 


^opor  purposes  of  calculating  the  Performance 
Fee.  cash  dividends  and  interest  are  not  included 
in  the  computation  of  the  return  of  capital  to  Plan 
investors.  As  such,  cash  dividends  do  not  affect  the 
calculation  of  the  amount  of  the  Performance  Fee 


$500.  The  Performance  Fee  now  falls  to 
$100  (i.e.,  20%  of  $500)  with  a 
permitted  draw  of  $75  and  a  cushion  of 
$25,  Because  TCC  has  previously  drawn 
$150  ($300-$150),  it  must  make  a 
refund  to  the  BF  IV  Group  Trust  of  $75 

Year  4     The  Cumulative  Net  Position 
for  the  BF  IV  Group  Trust  is  $900  at  the 
end  of  Year  4.  TCC's  Performance  Fee  is 
20%  of  $900  of  $180.  The  75%  draw  on 
the  Performance  Fee  equals  $135 
However,  since  TCC  has  previously 
drawn  a  total  of  $75  ($300-$150-$'75). 
it  may  now  draw  a  Performance  Fee  of 
$60. 

17.  In  the  event  of  a  premature 
termination  of  the  Investment 
Management  Agreement,  special  fee 


or  the  time  such  fee  can  be  firs!  paid,  even  if  the 
return  of  capital  occurs  before  December  31.  2001 

'■  The  assumption  is.  for  purposes  of  tnis 
example,  that  all  Plans  mveslmg  in  the  BF  IV  Group 
Trust  have  received  a  100  percent  return  of  their 
capital  contributions. 


arrangements  will  be  effective  as 
follows, 

(a)  If  the  termination  otxurs  prior  to 
the  third  full  fiscal  year  of  the 
ln\estment  Management  Agreement's 
existence  (le.  before  )anuar\  1.  1999) 
and  it  is  either  a  lustified  Termination 
by  TCC  or  a  non-Iustified  Termination 
by  the  Trustee.  TCC  will  be  entitled  to 
receive  a  fee  equaj  to  the  sum  of  (1)  20 
percent  of  net  realized  gains  to  the  date 
the  agreement  was  terminated  plus  (2) 
20  percent  of  the  aggregate  of  unrealized 
gains  net  of  unrealized  losses 


•^The  assumption  is  again,  for  purpose* of  dlis 
example,  that  all  Plans  investing  in  tfie  BPIVQoup 
Trust  have  received  a  100  percent  return  of  their 
capital  contiibutions. 
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determined  on  the  date  the  agreement 
was  terminated.  (For  purposes  of 
determining  net  unreaHzed  gains  or  net 
unrealized  losses,  TCC  will  utilize  an 
independent  appraiser  to  value 
Securities  for  which  there  are  no 
independent  market  quotations.) 
Payment  of  this  fee  will  be  deferred 
until  the  termination  of  the  BF  IV  Group 
Trust.  In  addition.  TCC  will  not  be 
required  to  make  payments  to  the  BF  IV 
Group  Trust  in  the  event  a  loss  to  such 
Group  Trust  occurs. 

(b)  If  the  termination  of  the 
Investment  Management  Agreement 
occurs  after  the  third  full  fiscal  year  of 
the  BF  IV  Group  Trust  and  is  either  a 
Non-Justified  Termination  by  the 
Trustee  or  a  Justified  Termination  by 
TCC,  TCC  will  be  entitled  to  its  regular 
Performance  Fee.  However,  payment 
will  be  deferred  to  the  termination  of 
the  Group  Trust. 

(c)  If  TCC  declares  a  Non-Justified 
Termination  at  any  time,  it  has  no 
enforceable  right  to  receive  a 
Performance  Fee  under  the  terms  of  the 
Investment  Management  Agreement. 

(d)  If  the  Trustee,  on  behalf  of  the  BF 
rV  Group  Trust,  declares  a  Justified 
Termination  at  any  time,  TCC  has  no 
enforceable  right  to  receive  a 
Performance  Fee  under  the  terms  of  the 
Investment  Management  Agreement 
However,  if  the  Justified  Termination 
involves  a  violation  of  the  Act  and  such 
violation  has  not  been  caused  by  TCC's 
gross  misconduct  (e.g.,  the  law  changes 
in  a  manner  that  would  prohibit 
prospectively  an  important  part  of 
TCC's  management  of  the  BF  IV  Group 
Trust),  TCC  will  be  entitled  to  the 
Performance  Fee  it  would  have  earned 
through  the  date  of  the  termination  of 
the  Investment  Management  .Agreement. 
Payment  will  again  be  deferred  until  the 
termination  of  the  BF  IV  Group  Trust. ■'^ 

18.  The  BF  IV  Group  Trust  will 
terminate  upon  the  earliest  to  occur  of 
(a)  the  complete  distribution  of  its 
assets,  (b)  a  vote  in  favor  of  termination 
by  two-thirds  of  the  Plans  holding 
Beneficial  Interests  or  (c)  December  31. 
2003.  The  Group  Trust  may  be  extended 
by  a  two-thirds  affirmative  vote  of  those 
Plans  holding  Beneficial  Interests 
therein.  (For  termination  of  the  Trustee 
under  the  Group  Trust  Agreement  and 
the  termination  of  TCC  under  the 
Investment  Management  Agreement,  see 
Representations  6.  9  and  17  of  this 
proposed  exemption.) 


■"  If  an  early  lermination  of  the  Investment 
Managemeni  .-VgrBement  occurs,  the  applicant  states 
that  the  Trustee,  on  behalf  of  the  BF  IV  Group  Trust. 
and  TCC  will  initially  attempi  ;o  agree  on  whether 
the  termination  is  lustified  or  Non-lustified  If  the 
parties  are  unable  lo  agree,  judicial  proceedings  will 
be  instituted  as  a  final  means  of  resolution. 


Upon  termination  of  the  BF  IV  Group 
Trust,  all  portfolio  positions  will  be 
liquidated.  Group  Trust  expenses 
(including  TCC's  Performcnce  Fee)  will 
be  paid  and  distributions  will  be  made. 
If  all  assets  cannot  be  converted  into 
cash  or  if  it  would  be  disadvantageous 
to  liquidate  every  asset,  remaining 
assets  may  be  distributed  in-kind.  TCC 
will  then  receive  a  fractional  portion  of 
its  fee  in-kind. 

TCC  has  exclusive  authority  over  the 
sale  of  portfolio  securities  so  it  will 
make  liquidation  decisions.  The  Trustee 
will  pay  all  expenses  of  the  BF  IV  Group 
Trust  at  the  direction  of  TCC.  Although 
TCC  will  be  responsible  for  directing  the 
Trustee  to  make  distributions,  TCC's 
discretion  will  not  be  unlimited.  Rather, 
as  amounts  are  available  for 
distribution.  TCC  will  be  required  to 
make  distributions  in  accordance  with 
the  provisions  of  the  Group  Trust 
Agreement. 

The  following  example  illustrates  the 
manner  in  which  in-kind  distributions 
will  be  made  by  TCC: 

Assume  that  all  Plans  investing  in  the 
BF  IV  Group  Trust  have  received  a 
100%  return  of  capital.  Assume  also 
that  there  are  only  two  Plans  investing 
in  the  BF  IV  Group  Trust.  Plan  A  has  a 
Beneficial  Interest  worth  $60  and  Plan 
B  has  a  Beneficial  Interest  worth  $40. 

The  BF  IV  Group  Trust  holds  100 
shares  of  Securities  in  Bank  X  which  it 
acquired  for  55  per  share.  Upon 
termination  of  the  Group  Trust,  Bank  X 
Securities  is  worth  $7  per  share. 

The  total  unrealized  gain  attributable 
to  Bank  X  Securities  is 
(S7-S5)xl00=$200. 

TCC's  Performance  Fee  is  equal  to 
$200x20%=$40.  TCC  receives 
$40-!-S7=5.7  shares  of  Bank  X  Securities. 

Plan  A  receives  60%x94. 3=56.6 
shares  of  Bank  X  Securities. 

Plan  B  receives  40%x94.3=37.7  shares 
of  Bank  X  Securities. 

19.  Valuations  of  (and  for)  the  BF  IV 
Group  Trust  will  be  needed  for 
redemptions,  acquisitions  by  the  BF  IV 
Group  Trust,  in  connection  with  in-kind 
distributions  and  to  pay  TCC's 
Performance  Fee.  The  valuations  will  be 
made  by  TCC  for  Securities  for  which 
independent  market  quotations  are 
readily  available.  In  situations  where  no 
independent  market  quotations  are 
readily  available,  an  Independent 
.Appraiser  will  be  appointed  as 
described  below. 

(a)  National  Exchange — Regular 
Trades.  Any  Security  which  is  listed  on 
a  national  securities  exchange  will  be 
valued  based  on  its  last  sales  price  on 
the  national  securities  exchange  on 
which  the  security  is  principally  traded 


on  the  valuation  date.2*  If  the  valuation 
date  is  not  a  date  on  which  the  exchange 
was  open  for  trading,  the  value  will  be 
determined  in  the  same  manner  as  if  the 
valuation  date  was  the  last  prior  date  on 
which  the  exchange  was  open  for 
trading. 

(b)  National  Exchange — No  Trades.  If 
no  sale  of  a  Security  listed  on  a  national 
securities  exchange  occurred  on  either 
of  the  dates  described  in  clause  (a) 
above,  the  security  will  be  valued  based 
on  the  last  bid  price  on  the  exchange  on 
which  the  security  was  publicly- 
traded." 

(c)  No  Independent  Market  or  No 
Listing — Use  of  the  Independent 
Appraiser.  In  the  event  that  there  is  no 
independent  market  for  a  Security  or  the 
Security  is  not  listed  on  a  national 
securities  exchange  (e.g.,  a  small  bank 
v^th  5  shareholders),  the  Independent 
Appraiser  will  be  required  to  value  such 
securities.  TCC  will  utilize  the 
Independent  Appraiser  to  value 
Securities  in  connection  with  the  in- 
kind  distributions  by  the  BF  IV  Group 
Trust,  the  redemption  of  Beneficial 
Interests  in  the  BF  IV  Group  Trust  or  to 
determine  TCC's  Performance  Fee. 

Although  TCC  will  nominate  the 
Independent  Appraiser,  Plans  will  be 
given  the  option  of  either  approving  or 
disapproving  of  the  nominee.  The 
Independent  Appraiser  will  not  be 
appointed  absent  the  affirmative  written 
approval  of  a  majority  of  the  Plans 
investing  in  the  BF  IV  Group  Trust. 
However,  the  Plans  will  have  no  veto 
power  over  TCC's  decision  that  an 
Independent  Appraiser  is  required. 

Each  member  of  the  Independent 
Appraiser  (currently,  the  same  advisory- 
committee  serving  in  this  capacity  for 
the  MBF  II  LP  and  the  BF  III)  must  be 
experienced  in  the  valuation  of 
subregional  banks  as  well  as  in  the 
business  of  performing  valuations.  In 
addition,  each  member  of  the 
Independent  Appraiser  must  not  be 


'*The  applicant  explains  that  the  phrase 
"principally  traded"  means  that  if  a  Security  is 
traded  on  more  than  one  exchange  and  if  the  trade 
prices  differ  between  exchanges,  the  value  will  be 
taken  from  the  exchange  on  which  the  largest 
volume  of  that  security  has  traded. 

^''The  applicant  explains  that  the  most  recent 
trade  price  is  not  used  to  value  a  Security  in  this 
instance  because  it  may  be  too  dated  to  provide  an 
accurate  estimate  of  value.  Instead,  the  applicant 
considers  the  bid  price  to  be  indicative  of  the 
current  value  at  which  someone  would  be  willing 
to  acquire  a  Security  on  the  valuation  date.  The 
applicant  further  notes  that  the  use  of  the  bid  price 
rather  than  the  previous  trading  or  closing  price  in 
valuing  a  Security  provides  a  conservative 
valuation  approach  which  will  result,  in  most 
instances,  in  a  lower  Performance  Fee  payable  to 
TCC. 

The  Department  assumes  that  the  bid  price 
described  herein  represents  active  bids  and  is  a  true 
indicator  of  market  prices. 


1Q22 


FpHpral    Rpoictpr    /    Vnl      R7      Mn      Q     /    TnocrlaAr      lamiQPv    Id      1  QQ7     /    Mnfi/^t 


Federal  Register  /  Vol.  62.  No.  9  /  Tuesday.  January  14.  1997  /  Notices 


1921 


controlled  by  (or  control)  TCC  and  must 
not  receive  more  than  5  percent  of  their 
lowest  annual  income  from  TCC  or  the 
Trustee,  either  during  the  term  of  BF IV 
or  in  the  three  years  preceding  its 
creation.  Individual  members  of  the 
Independent  Appraiser  or  the  entire 
committee  may  be  removed  by  Plans 
holding  50  percent  or  more  of  the 
Beneficial  Interests  in  the  Group  Trust. 
A  majority  of  the  Plans  and  TCC  must 
approve  a  replacement  Independent 
Appraiser.  If  the  Plans  and  TCC  cannot 
agree,  upon  such  replacement,  the  firm 
of  Peat  Marwick  Main  &  Co.  will  be 
appointed. 

The  Independent  Appraiser  will  use 
the  principles  set  forth  in  Revenue 
Ruhng  59-60  and  the  Department's 
proposed  "Adequate  Consideration" 
regulations  (53  FR  17632,  May  17,  1988) 
to  determine  fair  market  value.  The 
valuations  made  by  the  Independent 
Appraiser  will  be  binding  upon  TCC.  In 
addition,  the  Independent  Appraiser 
will  issue  reports  to  TCC,  the  Trustee 
and  the  Plans  participating  in  the  BF  IV 
Group  Trust  which  set  forth  the 
Independent  Appraiser's  pricing 
methodology  and  rationale  for 
Securities  it  has  been  asked  to  value. 
Such  reports  will  be  issued  after  each 
required  valuation  and  they  will  comply 
with  the  aforementioned  regulations. 

20.  With  respect  to  transactions  which 
may  arise  during  the  existence  of  the  BF 
IV  Group  Trust  and  which  involve 
parties  in  interest  to  participating  Plans. 
TCC  requests  exempUve  relief  from  the 
Department  from  the  provisions  of 
section  406(a)  of  the  Act.  SpecificaUy, 
TCC  requests  exemptive  relief  where  the 
BF  IV  Group  Trust  sells  Securities  held 
in  its  portfolio  for  cash  or  other 
securities  to  a  party  in  interest  with 
respect  to  a  participating  Plan  in  the 
context  of  an  acquisition  or  a  merger  by 
the  party  in  interest,  provided  the  party 
in  interest  is  not  an  affihate  of  TCC.  TCC 
represents  that  the  BF  FV  Group  Trust 
will  receive  the  same  offer  that  other 
shareholders  of  the  Bank  Cojppany  or 
Financial  Services  Company  will 
receive.  Because  the  BF  IV  Group  Trust 
will  always  be  a  minority  shareholder  in 
such  situation.  TCC  states  that  the  BF  IV 
Group  Trust  will  be  in  the  position  of 

a  beneficiary  of  the  acquisition  offer  and 
it  will  not  be  in  the  position  of  an  active 
player  in  the  merger  or  acquisition 
transactions. 

21.  In  summary,  it  is  represented  that 
the  proposed  transactions  meet  the 
statutory  criteria  for  an  exemption 
imder  section  408(a)  of  the  Act  because: 

(a)  The  participation  of  Plans  in  the 
BF  rv  Group  Trust  will  be  approved  by 
an  Independent  Fiduciary. 


(b)  Each  Plan  investing  in  the  BF  W 
Group  Trust  vn\l  have  assets  that  are  in 
excess  of  $50  million. 

(c)  No  Plan  will  invest  more  than  10 
percent  of  its  assets  in  Beneficial 
Interests  in  the  BF  IV  Group  Trust  and 
such  Beneficial  Interests  held  by  the 
Plan  will  not  exceed  25  percent  of  such 
Group  Trust. 

(d)  No  Plan  will  invest  more  than  25 
percent  of  its  assets  in  investment 
vehicles  (i.e..  collective  investment 
funds  and  separate  accounts)  managed 
or  sponsored  by  TCC  and/or  its 
affiliates. 

(e)  Prior  to  making  an  investment  in 
the  BF  IV  Group  Trust,  each 
Independent  Fiduciary  contemplating 
investing  therein  will  receive  offering 
materials  which  disclose  all  material 
facts  concerning  the  purpose,  structure 
and  operation  of  the  Group  Trust  and 
the  fees  paid  to  TCC. 

(f)  Each  Plan  investing  in  the  BF  IV 
Group  Trust  will  be  required  to 
acknowledge,  in  writing,  prior  to 
purchasing  Beneficial  Interests  that  such 
fiduciary  has  received  copies  of  such 
documents  and  to  acknowledge,  in 
writing,  to  TCC  that  such  fiduciary  is  (1) 
independent  of  TCC  and  its  affifiates,  (2) 
capable  of  making  an  independent 
decision  regarding  the  investment  of 
Plan  assets  and  (3)  knowledgeable  with 
respect  to  the  Plan  in  administrative 
matters  and  funding  matters  related 
thereto,  and  able  to  make  an  informed 
decision  concerning  participation  in  the 
BF  rv  Group  Trust. 

(g)  TCC  will  make  quarterly  and 
annual  written  disclosures  to 
participating  Plans  with  respect  to  the 
financial  condition  of  the  BF  IV  Group 
Trust  and  the  total  fees  that  it  will 
receive  for  services  rendered  to  the  BF 
IV  Group  Trust. 

(h)  TCC  will  hold  annual  meetings 
and  conduct  periodic  discussions  with 
Independent  Fiduciaries  of  Plans 
participating  in  the  BF  IV  Group  Trust 
to  address  any  matters  pertaining  to 
such  Group  Trust. 

(i)  The  terms  of  all  transactions  that 
are  entered  into  on  behalf  of  the  BF  IV 
Group  Trust  by  TCC  shall  remain  at 
least  as  favorable  to  an  investing  Plan  as 
those  obtainable  in  arm's  length 
transactions  with  unrelated  parties.  In 
this  regard,  the  valuation  of  assets  of  the 
BF  rv  Group  Trust  will  be  based  upon 
independent  market  quotations  or 
determinations  made  by  an  Independent 
Appraiser. 

(j)  Either  TCC  or  the  Trustee,  on 
behalf  of  the  Plans  participating  in  the 
BF  IV  Group  Trust,  may  terminate  the 
Investment  Management  Agreement  at 
any  time. 


(k)  As  to  each  Plan,  the  total  fees  paid 
to  TCC  and  its  affiliates  will  constitute 
no  more  than  reasonable  compensation. 

(1)  TCC's  Performance  Fee  will  be 
based  upon  a  percentage  of  net  realized 
gains  minus  net  unrealized  losses.  In 
this  regard, 

(1)  The  Performance  Fee  will  be  paid 
after  December  31.  2001,  which  is  the 
completion  of  the  Acquisition  Phase  for 
the  BF  IV  Group  Trust,  and  it  cannot  be 
paid  until  all  participating  Plans  have 
received  distributions  equal  to  100 
percent  of  their  capital  contributions  to 
the  BF  IV  Group  Trust. 

(2)  Prior  to  the  termination  of  the  BF 
IV  Group  Trust,  only  75  percent  of  what 
is  credited  to  TCC  as  the  Performance 
Fee  may  be  withdrawn  by  such  Group 
Trust. 

(3)  TCC  will  repay  all  deficits  in  its 
Performance  Fee  account. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  given  to  Plans  participating  in 
the  BF  rv  Group  Trust  within  5  days  as 
of  the  date  of  pubhcation  of  the  notice 
of  pendency  in  the  Federal  Register. 
Such  notice  will  include  a  copy  of  the 
notice  of  proposed  exemption,  as 
published  in  the  Federal  Register,  as 
well  as  a  supplemental  statement,  as 
required  pursuant  to  29  CFR 
2570.43(b)(2).  which  shall  inform 
interested  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing. 
Comments  and  hearings  requests  with 
respect  to  the  proposed  exemption  are 
due  35  days  after  the  date  of  publication 
of  the  proposed  exemption  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Hughes  Non-Bargaining  Retirement 
Plan,  Hughes  Bargaining  Retirement 
Plan,  Hughes  Subsidiary  Retirement 
Flan  (Collectively,  the  Plans) . 

[Applications  No.  D-10295.  D-10296  and  D- 
10297)  Lcx;ated  in  New  York,  N.Y 

Proposed  Exemption 

The  Department  of  Labor  (the 
Department)  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR,  part  2570,  Subpart  B 
(55  FR  32847,  August  10.  1990), 
Effective  October  6,  1995,  if  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  apphcation  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
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through  (E)  of  the  Code  shall  not  apply 
to  the  leasing  by  the  Plans  of  10.106 
square  feet  of  office  space  (Suite  300)  in 
a  commercial  office  building  which  is 
owned  by  the  Plans  (the  Building)  to 
Sarnfiin  Realty  Advisors  (SR.-\),  a  party 
in  interest  with  respect  to  the  Plans,  for 
a  period  ending  February  28,  2000 
pursuant  to  the  terms  of  a  lease 
amendment  (the  Lease)  provided  the 
following  conditions  are  satisfied;  (1) 
An  independent  third  party  determines 
that  the  terms  of  the  Lease  represent  not 
less  than  tair  rental  value  as  of  the  date 
of  the  Lease;  (2)  the  terms  of  the  Lease 
are  reviewed  and  approved  by  a 
qualified  independent  fiduciary  of  the 
Plans  who  determines  that  the  terms  of 
the  transaction  are  at  least  as  favorable 
as  the  terms  generally  available  to  the 
Plans  in  arm's  length  transactions 
between  unrelated  parties  and  that 
SIL^s  improvements  to  Suite  300  are 
acceptable;  (3)  the  qualified 
independent  fiduciary  concludes  that 
the  transaction  is  in  the  best  interests  of 
the  Plans  and  the  Plans'  participants 
and  b»eneficiaries;  (4)  on  behalf  of  the 
Plans,  the  qualified  independent 
fiduciary  continues  to  monitor  SRA's 
performance  under  the  Lease;  and  (5) 
within  sixty  (60)  days  of  the  publication 
in  the  Federal  Register  of  a  notice 
granting  this  proposed  exemption.  SRA 
will  file  Form  5330  with  the  Internal 
Revenue  Service  and  pay  the  excise 
taxes  applicable  under  section  4975(a) 
of  the  Code  that  are  due  by  reason  of  the 
prohibited  Lease  transaction  during  the 
period  beginning  March  1.  1995  and 
ending  on  the  effective  date  of  this 
exemption^ 

EFFECTIVE  DATE:  The  effective  date  of 
this  exemption  is  October  6,  1995. 

Summary  of  Facts  and  Representations 

1  The  Plans  involved  in  the 
transaction,  the  Hughes  Non-Bargaining 
Retirement  Plan,  the  Hughes  Bargaining 
Retiremer^t  Plan  and  the  Hughes 
Subsidiary  Retirement  Flan,  are  covered 
by  the  Hughes  .Master  Retirement  Trust 
(the  Trust)  The  Plans  are  defined 
benefit  plans.  The  Plans'  sponsor  is 
Hughes  Electronic  Corporation 
(Hughes).  Prior  to  March  29,  1995.  the 
Plans'  sponsor  was  Hughes  Aircraft 
Company  As  of  November  30.  1995,  the 
Plans  had  a  total  of  91.006  participants 
and  beneficiaries.  As  of  November  30, 
1995.  the  approximate  aggregate  fair 
market  value  of  the  total  assets  of  the 
Plans  was  $6,376  billion  The  Building 
IS  a  commercial  office  building  kjiown 
as  Preston  Sherry  Plaza  with  147.008 
square  feet  of  rentable  space  and  located 
in  Dallas.  Texas.  As  of  November  30, 
1995,  the  value  of  the  Building  was  .34 


percent  of  the  fair  market  value  of  the 
total  assets  of  the  Plans. 

2.  SRA  states  that  it  is  a  fiduciary, 
within  the  meaning  of  section  3(21)  of 
the  Act,  to  the  Plans  and  a  party  in 
interest  under  section  3(14i(A)  of  the 
Act  with  respect  to  the  Plans  bv  virtue 
of  its  appointment  by  the  Plans  as  an 
investment  manager  for  certain  of  the 
Plans'  real  estate  investments.  SRA  is 
headquartered  in  Dallas,  Texas.  As  of 
December  31.  1995.  SRA  employed  18 
full-time  employees  and  had 
approximately  $772  million  in  aggregate 
market  value  of  employee  benefit  plan 
assets  under  management.  SRA  oversees 
the  acquisition,  development,  leasing, 
management,  financing  and  sale  of 
select  property  types  in  select  regions 
and  major  cities  throughout  the  country 
for  the  Plans  and  eight  other  pension 
plans  and  endowment  funds.  SRA 
provides  recommendation  to  the  Plans 
as  to  the  types  of  properties  to  be 
purchased,  the  number  and  location  of 
the  properties,  the  structure  of  the 
transactions  and  the  amount  of  third- 
party  financing,  if  any,  that  is 
appropriate.  In  addition,  SRA  is 
responsible  for  ensuring  that  the  Plans' 
properties  are  managed  in  accordance 
with  the  Plans'  investment  objectives. 

3.  From  October  1,  1991  to  February 
28.  1995,  SRA  leased  6,018  square  feet 
of  space  on  the  fourth  fioor  of  the 
Building  from  the  Plans.  SILA  represents 
that  its  lease  of  the  fourth  floor  space 
complied  with  the  requirements  of  Part 
III  of  PTE  84-14  which  permits  a 
qualified  professional  asset  manager 
(QPAM)  to  lease  not  in  excess  of  the 
greater  of  7500  square  feet  or  1  percent 
of  the  rentable  space  of  the  office 
building  in  which  the  investment  fund 
managed  by  the  QPAM  has  the 
investment. 2^  In  order  to  accommodate 
another  Building  tenant  and  to  facilitate 
a  cost  effective  reconfiguration  of  space 
within  the  Building  to  the  benefit  of  the 
Plans,  SRA  relocated  to  the  third  floor 
of  the  Building  on  March  1.  1995.  SRA 
occupied  this  space  pursuant  to  the 
terms  of  the  Lease  entered  into  on 
March  1.  1995. 

4.  The  Lease  relates  to  10.106  square 
feet  of  office  space  and  is  for  a  term  of 
five  years  ending  February  28.  2000.  at 
a  base  rent  of  $16,000  per  square  foot. 
The  annual  base  rent  adjusts  at  a  rate  of 
$.25  per  square  foot  per  year  to  $17.00 
per  square  foot  in  the  year  2000.  The 
Lease  also  provides  for  a  one-time-only 
tenant  improvement  or  constmction 
allowance  of  $18.25  per  square  foot.  The 
allowance  enabled  SRA  to  build 
additional  walls,  replace  the  carpet  and 


"  SRA  represents  that  it  is  a  QPAM  as  that  term 
is  defined  in  PTE  84-14. 


repaint  the  walls  of  the  third  floor. 
Under  the  terms  of  the  Lease,  SR.A  is 
responsible  for  its  proportionate  share  of 
common  area  maintenance,  insurance 
and  property  taxes  over  the  1994  base 
year  amount.  The  applicant  states  that 
the  Lease  terms  are  comparable  to  the 
terms  of  the  leases  of  other  similar 
tenants  in  the  Building,  as  well  as  the 
terms  of  leases  in  similar  buildings  in 
the  area. 

5.  The  applicant  states  that  the  Lease 
between  SR.-\  and  the  Plans  is  not 
eligible  for  relief  from  the  prohibited 
transaction  provisions  of  the  Act 
pursuant  to  PTE  84-14  because  the 
Lease  is  for  an  amount  of  space  in 
excess  of  the  greater  of  7.500  square  feet 
or  one  percent  of  the  rentable  space  in 
the  Building. 

6.  The  applicant  represents  that  o.n  or 
about  March  8,  1995,  SRA  contacted 
Price  VVaterhouse  LLP  (Price)  and 
requested  that  Price  serve  as  the 
independent  fiduciary  with  respect  to 
the  Lease.  The  applicant  states  that 
Price  agreed  to  the  engagement  and  SRA 
asked  Price  to  begin  work  immediately 
to  determine  whether  the  terms  and 
conditions  of  the  Lease  represented  an 
arm's  length  lease  of  office  space 
between  unrelated  parties  and  to 
prepare  a  report  summarizing  Price's 
conclusions  (Price  Report).  During  the 
period  March  14  to  March  31,  1995. 
Price  performed  a  market  review  of  the 
Lease.  Price  reviewed  the  Lease  and  the 
leases  of  five  comparable  tenants.  Price 
inspected  and  evaluated  the  Building 
and  interviewed  the  Building's 
management.  Price  performed  a  present 
value  analysis  on  the  comparable  leases 
in  order  to  evaluate  the  economic  terms 
of  the  leases.  Based  on  Price's  research 
and  analysis,  the  March  31,  1995  Price 
Report  determined  that  the  Lease  was 
under  terms  which  are  not  less  than  fair 
market  value. 

7.  According  to  the  Amendment,  the 
applicant  states  that  SRA  circulated 
several  drafts  of  an  independent 
fiduciary  ajjreement  to  Price  and  to  the 
Plans.  On  March  30.  1995,  the  Plans 
requested  that  SRA  revise  the 
independent  fiduciary  agreement  to 
substitute  "independent  advisor"  for 
"independent  fiduciary."  SRA  objected 
to  the  change  and  ad«ised  the  Plans  that 
the  agreement  should  refer  to  Price  as  an 
"indendent  fiduciary."  On  April  4, 
1995,  the  Plans  advised  SRA  that  Price 
could  not  serve  as  an  independent 
fiduciary  to  the  Plans  because  Price  was 
not  a  registered  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  and  the  Plans  documents  required 
all  fiduciaries  appointed  by  the  Plans  to 
be  registered  investment  advisers. 
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Subsequently,  SRA  and  the  Plans 
discussed  several  alternatives  with 
respect  to  the  appointment  of  an 
independent  fiduciary.  On  October  6, 
1995,  the  Plans  and  RREEF  America 
L.L.C.  (RREEF)  entered  into  an 
agreement  for  RREEF  to  act  on  behalf  of 
the  Plans  as  an  independent  fiduciary  to 
review  the  Price  Report,  review  and 
approve  the  Lease  terms  and  monitor 
SRA's  performance  under  the  Lease  (the 
Agreement).  This  Agreement  was 
essentially  an  extension  of  RREEF's 
duties  as  a  qualified  professional  asset 
manager  to  the  Plans  pursuant  to  the 
agreement  dated  March  3,  1992  between 
the  Plans  and  RREEF  America  Partners 
L.P.,  now  known  as  RREEF  (the 
Investment  Management  Agreement). 

8.  The  applicant  states  that  RREEF  is 
a  qualified  independent  fiduciary  who 
actively  manages  commercial  real  estate 
in  Dallas,  Texas.  Further,  neither  RREEF 
nor  its  affifiates  has  any  owTiership 
interest  in  SRA  or  its  affiliates  and 
neither  SRA  nor  its  affiliates  has  any 
ownership  interest  in  RREEF  or  its 
affiliates.  The  Applicant  represents  that 
the  Plans  will  pay  RREEF's  fee  for 
serving  as  an  independent  fiduciary.  In 
view  of  RREEF's  other  unrelated 
business  relationships  vy^ith  the  Plans, 
RREEF  has  agreed  to  perform  these 
additional  services  for  the  Plans  for  the 
sum  of  $1.00  per  annum  in  lieu  of  any 
additional  fee  which  otherwise  would 
be  due  under  the  Investment 
Management  Agreement. 

9.  According  to  the  Statement  of 
Independent  Fiduciary  dated  September 
12,  1996,  RREEF  states  that  it  is  an 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940  and 
oversees  the  acquisition,  development, 
leasing,  management,  financing  and  sale 
of  commercial  real  estate  throughout  the 
country  including  real  estate  located  in 
Dallas,  Texas.  RREEF  serves  as  an 
investment  advisor  and  fiduciary  for 
approximately  150  employee  benefit 
plans  including  the  Plans.  RREEF 
represents  that  it  understands  its  ERISA 
duties  and  responsibilities  in  acting  as 

a  fiduciary  with  respect  to  the  Plans. 
RREEF  states  that  as  of  December  31, 
1995,  it  had  approximately  $6  biUion  in 
aggregate  market  value  of  employee 
benefit  plan  assets  under  management 
and  that,  as  of  December  31,  1995. 
RREEF  and  its  affiliates  received  less 
than  1  percent  of  their  annual  income 
from  SRA  or  its  affiliates. 

10.  The  applicant  represents  that 
under  the  Investment  Management 
Agreement,  RREEF  may  be  removed 
with  or  without  cause  at  any  time  by  the 
Plans  (acting  through  fiduciaries  of  the 
Plans  that  are  unrelated  to  SRA  or 
RREEF)  upon  written  notice  of  such 


termination.  Further.  RREEF's 
appointment  is  subject  to  annual 
confirmation  by  the  fiduciaries  of  the 
Plans.  The  applicant  states  that  RREEF 
may  not  be  removed  by  SRA  and  the      • 
appointment  of  RREEF  as  independent 
fiduciary  shall  remain  in  effect  until  60 
days  after  receipt  by  the  Plans  of  a 
notice  of  resignation  from  RREEF,  or  60 
days  after  RREEF  receives  a  notice  of 
removal  from  the  Plans. 

11.  The  applicant  states  that  upon  the 
termination  of  RREEF's  appointment,  a 
successor  independent  fiduciary' 
(Successor)  will  be  designated  bv  the 
Plans.  The  Successor  will  be  subject  to 
annual  confirmation  by  fiduciaries  of 
the  Plans.  In  addition,  any  Successor 
must  be  an  individual,  group  of 
individuals,  or  a  business  entitv  which 
has  substantial  experience  and  expertise 
in  the  commercial  real  estate  field. 
Neither  the  Successor  nor  any  affiliate 
of  the  Successor  may  have  any 
ownership  interest  in  SRA  or  any  of  its 
affiliates,  nor  may  SRA  or  any  of  its 
affiliates  have  any  ownership  interest  in 
the  Successor  or  its  affiliates.  Moreover, 
neither  the  Successor  itself,  nor  the 
Successor  and  its  affiliates  in  the 
aggregate,  may  receive  more  than  1 
percent  of  their  total  annual  gross 
revenues,  determined  as  of  the  end  of 
their  last  fiscal  year,  from  business 
transactions  with  SRA  or  its  affiliates. 
Furthermore,  any  Successor  would  be 
removable  with  or  without  cause  at  any 
time  by  the  Plans  acting  through  a 
fiduciary  or  fiduciaries  unrelated  to 
SRA  or  the  Successor.  Any  Successor 
would  not  be  removable  by  SRA  for  any 
reason. 

12.  RREEF  states  that  on  the  Plan's 
behalf,  RREEF  has  reviewed  and 
approved  the  terms  of  the  Lease.  RREEF 
states  that  is  has  reviewed:  the  Lease, 
SRA's  proposed  improvements  to  the 
property;  the  Price  Report  concerning 
the  proposed  transaction,  including  all 
accompanying  data  and  analyses: 
physically  inspected  the  property;  and 
compared  the  Lease  with  other  leases 
for  space  in  the  Building  and  leases  for 
space  at  comparable  properties.  RREEF 
also  interviewed  four  local  brokers 
active  in  the  Building's  submarket  to 
identify  comparable  market  rent  terms. 
Based  on  RREEF's  review  and  analysis. 
RREEF  concluded  that  the  terms  of  the 
Lease  are  in  the  best  interest  of  the  Plans 
and  the  Plans'  participants  and 
beneficiaries,  the  terms  of  the  Lease  are 
at  least  as  favorable  as  the  terms 
generally  available  to  the  Plans  m  ann's 
length  transactions  between  unrelated 
parties,  and  that  SRA's  proposed 
improvements  to  the  office  space  are 
acceptable  and  will  not  cause  the 
premises  to  be  untenantable. 


13.  Under  the  Agreement,  RREEF  is 
also  obligated  to  monitor  SRA's 
performance  under  the  Lease.  RREEF 
agreed  to  review  any  matter  which 
requires  the  approval  of  the  landlord 
under  the  terms  of  the  Lease  and 
determine  on  behalf  of  the  Plans 
whether  or  not  to  grant  approval  and 
take  any  other  action  with  regard  to  the 
Lease  which  the  landlord  would  have 
the  authority  and/or  obligation  to  take, 
on  behalf  of  the  Plans. 

14.  The  applicant  represents  that  the 
Lease  allows  the  Plans  to  accommodate 
existing  tenants,  to  retain  SRA  as  a 
stable  and  reliable  tenant,  and  to  realize 
income  that  might  not  other\\'ise  be 
received  The  Plans  derive  a  benefit  by 
virtue  of  SRA's  occupancy  of  space  in 
the  Building  and  its  ability  to  better 
evaluate  the  day-to-day  performance  of 
the  other  tenants,  the  property  manager 
and  the  physical  upkeep  of  the  asset.  If 
the  Lease  is  not  granted  an  exemption, 
the  applicant  represents  that  the  Plans 
would  be  subjected  to  the  nsks  of 
downtime  and  additional  refit  costs  for 
the  current  SRA  space. 

15  The  applicant  represents  that 
within  sixty  (60)  days  of  the  publication 
in  the  Federal  Register  of  a  notice 
granting  this  proposed  exemption.  SRA 
will  file  Form  5330  with  the  Internal 
Revenue  Ser\ice  and  pay  the  excise 
taxes  applicable  under  section  4975(a) 
of  the  Code  that  are  due  by  reason  of  the 
prohibited  Lease  transaction  during  the 
period  beginning  the  date  the  Lease  was 
entered  into,  March  1.  1995.  and  ending 
on  October  6.  1995,  the  effective  date  of 
this  exemption,  the  date  of  the 
appointment  of  an  independent 
fiduciary  with  respect  to  the  Lease. 

16.  In  summary,  the  applicant 
represents  that  the  proposed  exemption 
meets  the  criteria  of  section  408(a)  of  the 
Act  because;  (1)  Price,  an  independent 
third  party,  has  determined  that  the 
terms  of  the  Lease  represent  not  less 
than  fair  rental  value  as  of  the  date  of 
the  Lease:  (2)  the  terms  of  the  Lease 
were  reviewed  and  approved  b\  RREEF. 
a  quahfied  independent  fiduciarv'  who 
determined  that  the  terms  of  the 
transaction  were  at  least  as  favorable  as 
the  terms  generally  available  to  the 
Plans  in  arm's  length  transactions 
between  unrelated  parties  and  that 
SRA's  improvement  to  Suite  300  were 
acceptable:  (3)  RREEF,  a  qualified 
independent  fiducian*'.  concluded  that 
the  Lease  is  in  the  best  interests  of  the 
Plans  and  the  Plans'  participants  and 
beneficiaries:  (4)  RREEF,  on  behalf  of 
the  Plans,  continues  to  monitor  SRA's 
performance  under  the  Lease:  and  (5) 
within  sixty  (60)  days  of  the  publication 
in  the  Federal  Register  of  a  notice 
granting  this  proposed  exemption.  SRA 
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will  file  Form  5330  with  the  Internal 
Revenue  Service  and  pay  the  excise 
taxes  applicable  under  section  4975(a) 
of  the  Code  that  are  due  by  reason  of  the 
prohibited  Lease  transaction  during  the 
period  beginning  March  1,  1995  and 
ending  on  the  effective  date  of  this 
exemption. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  e.xemption 
will  be  provided  to  all  interested 
persons  by  either  mail  or  hand  delivery 
within  30  days  of  the  date  of  publication 
of  the  notice  of  pendency  in  the  Federal 
Register.  Such  notice  shall  include  a 
copy  of  the  notice  of  pendency  of  the 
exemption  as  published  in  the  Federal 
Register  and  shall  mform  interested 
persons  of  their  right  to  comment  on 
and/or  to  request  a  heaimg  with  respect 
to  the  proposed  exemption.  Comments 
are  due  within  60  days  of  the  date  of 
publication  of  the  proposed  exemption 
in  the  Federal  Register 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  proposed  replacement 
exemption  to  the  address  above,  within 
the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
exemption.  Comments  received  will  be 
available  for  public  inspection  with  the 
referenced  appUcations  at  the  address 
set  forth  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  McColough  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number ) 

APA,  Inc.  401(k)  Profit  Sharing  Plan 
(the  Plan)  Located  in  Pleasant  Hill. 
California 

(Application  No  [)-10375l 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847.  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2)  of  the  .A.ct  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  bv  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  The  proposed 
loan  (the  Loan)  of  $30,000  to  Mr  Gary 
Petsuch  (Mr.  Petsuch).  a  party  in 
interest  with  respect  to  the  Plan,  from 


Mr.  Petsuch  s  segregated  account  (the 
Account)  in  the  Plan,  and  (2)  the 
personal  guarantee  of  the  Loan  by  Mr. 
Petsuch,  provided  the  following 
-conditions  are  satisfied:  (a)  The  terms  of 
the  Loan  are  at  least  as  favorable  to  the 
Plan  as  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
party;  (b)  the  Loan  does  not  exceed  25% 
of  the  assets  of  the  Account;  (c)  the  Loan 
is  secured  by  a  pledge  of  Mr.  Petsuch's 
interest  in  an  investment  account  which 
has  been  currently  valued  by  an 
independent  party  as  having  a  fair 
market  value  approximately  280%  of 
the  principal  amount  of  the  Loan;  (d) 
the  account  collateralizing  the  Loan  will 
be  maintained  at  a  collateral-to-Loan 
ratio  of  not  less  than  200%  throughout 
the  duration  of  the  Loan;  (e)  Mr.  Petsuch 
has  also  personally  guaranteed  the  Loan; 
and  (f)  Mr.  Petsuch  is  the  only  Plan 
participant  to  be  affected  by  the  Loan. 

Summary  of  Facts  and  Representations 

1.  Action  Personnel  Agency.  Inc. 
d.b.a.  United  Staffing  Services  (APA),  a 
California  Subchapter  S  Corporation,  is 
the  sponsor  of  the  Plan.  Mr.  Petsuch  is 
the  100%  owner  of  APA  and,  as  such, 
is  a  party  in  interest  with  respect  to  the 
Plan. 

2.  Mr.  Petsuch,  as  the  owner  of  a 
Subchapter  S  Corporation,  is  unable  to 
participate  in  the  Plan's  participant  loan 
program.  Mr.  Petsuch  has  a  segregated 
rollover  Account  in  the  Plan  which  had 
a  value  of  $124,875  as  of  August  23, 
1996.  This  Account  is  composed  of 
publicly  traded  stock. 

3.  Mr.  Petsuch  has  requested  an 
exemption  that  would  permit  him  to 
borrow  $30,000  from  his  Account  in  the 
Plan.  Since  the  Loan  is  to  come  from  his 
Account,  Mr.  Petsuch  is  the  only  Plan 
participant  who  will  be  affected  by  this 
proposed  transaction.  The  Loan  amount 
would  represent  less  than  25%  of  the 
value  of  the  Account.  The  term  of  the 
Loan  will  be  for  a  period  of  five  years 

at  an  interest  rate  of  Prime  plus  two. 
based  on  the  published  Prime  Rate  in 
the  Western  Edition  of  the  Wall  Street 
Journal,  which  currently  would  be 
10.75%.  The  interest  rate  will  be 
adjusted  during  the  term  of  the  Loan 
whenever  there  is  a  change  in  the  Prime 
Rate  of  Interest.  The  new  interest  rate 
will  be  effective  immediately  and  will 
remain  in  effect  until  the  next  time  the 
Prime  Rate  changes.  The  Loan  will  be 
repaid  in  equal  monthly  installments  of 
principal  and  interest.  Ms.  Jeanne  Marx, 
Vice  President  of  The  Bank  of  San 
Ramon  Valley  (the  Bank)  in  San  Ramon, 
California,  has  represented  that  the 
Bank  would  require  identical  terms  to 
make  a  five  year  loan  to  Mr.  Petsuch. 


4.  In  addition  to  giving  his  personal 
guarantee  for  the  Loan,  Mr.  Petsuch  will 
pledge  as  security  for  the  Loan  his 
interest  in  a  Charles  Schwab  &  Co.,  Inc. 
(Schwab)  investment  account.  The 
account  consists  of  publicly  traded 
securities,  which  according  to  Schwab 
had  a  fair  market  value  of  $84,855  as  of 
August  26,  1996.  Thus,  the  pledged 
security  has  a  fair  market  value 
approximately  2.8  times  greater  than  the 
principal  amount  of  the  proposed  Loan. 
The  applicant  represents  that  the 
collateral-to-Loan  ratio  will  always 
remain  at  least  200%.  If  the  coUateral- 
fo-Loan  ratio  ever  falls  below  this  level. 
Mr.  Petsuch  represents  that  he  will  add 
additional  collateral  to  the  Schwab 
account. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Code  because;  (a)  The  Loan 
represents  less  than  25%  of  the  assets  of 
the  .Account;  (b)  the  terms  of  the  Loan 
will  be  identical  to  those  required  bv  a 
third  party  lender,  the  Bank,  if  it  were 
to  make  a  similar  loan;  (c)  the  Loan  will 
be  secured  by  Mr.  Petsuch's  personal 
guarantee  and  his  interest  in  an 
investment  account  which  has  been 
currently  valued  by  an  independent 
party  as  having  a  fair  market  value 
approximately  280%  of  the  principal 
amount  of  the  Loan;  (d)  the  collateral- 
to-Loan  ration  will  remain  not  less  than 
200%  throughout  the  duration  of  the 
Loan;  and  (e)  Mr.  Petsuch  is  the  onlv 
Plan  participant  to  be  affected  by  the 
Loan,  and  he  desires  that  the  transaction 
be  consummated. 

NOTICE  TO  INTERESTED  PERSONS:  Since 
Mr.  Petsuch  is  the  only  Plan  participant 
to  be  affected  by  the  proposed 
transaction,  the  Department  has 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  hearing  are 
due  within  30  days  from  the  date  of 
publication  of  this  notice  of  proposed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
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provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  9th  day  of 
January.  1997. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

IFR  Doc.  97-865  Filed  1-13-97;  8:45  am] 
BILUNO  CODE  4S10-2»-M 


[Prohibited  Transaction  Exemption  97-01 ; 
Exemption  Application  No.  0-10143,  et  a!.] 

Grant  of  Individual  Exemptions;  Univar 
Corporation  UniSaver  Tax 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 


Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  pubhc  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847.  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Univar  Corporation  UniSaver  Tax 
Savings  Investment  Plan  (the  Plan) 
Located  In  Kirkland,  Washington 

(Prohibited  Transaction  Exemption  97-01; 
Exemption  Application  No.  D-10143) 

Exemption 

The  restrictions  of  sections  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  bv  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 


extension  of  credit  in  the  form  of 
guarantees  and  loans  of  funds  (the 
Loans),  not  to  exceed  $1,466,785.38,  to 
the  Plan  by  Univar  Corporation  (the 
Employer),  the  sponsor  of  the  Plan,  or 
it  successors,  with  respect  to 
Guaranteed  Investment  Contract  No. 
62127  (the  GIC)  issued  by  Confederation 
Life  Insurance  Companv  of  Canada 
(Confederation),  and  the  repayment  of 
the  Loans  by  the  Plan  to  the  Employer, 
or  its  successors,  provided  the  following 
conditions  are  satisfied:  (a)  All  terms 
and  conditions  of  the  transactions  are 
no  less  favorable  to  the  Plan  than  those 
the  Plan  could  receive  in  arm's  length 
transactions  with  unrelated  parties;  (b) 
No  interest  payments  or  other  expenses 
will  be  incurred  by  the  Plan  with 
respect  to  tie  transactions;  (c) 
Repayment  of  the  Loans  will  be  made 
from  proceeds  realized  from  the  GIC 
(the  GIC  Proceeds)  as  paid  to  the  Plan 
by  Confederation,  its  successors,  or  any 
other  third  party,  and  made  only  if  the 
repayments  do  not  interfere  with  the 
liquidity  needs  of  the  Plan  for  payment 
of  benefits,  transfers  of  investments, 
hardship  withdrawals,  or  loans  as 
determined  by  BZW  Barclays  Global 
Investors,  N.A..  the  Plan  trustee;  (d) 
RepavTnent  of  the  Loans  will  be  waived 
by  the  Employer  and  its  successors  to 
the  extent  the  Loans  exceed  the  GIC 
Proceeds;  and  (e)  All  unpaid  principal 
and  interest  that  was  due  under  the  GIC 
on  August  12,  1994.  minus  any  Loans 
from  the  Employer  and  its  successors, 
and/or  pa\Tnents  received  under  the  GIC 
after  August  12.  1994,  will  be 
completely  paid  by  January  1.  2000,  by 
a  Loan  to  the  Plan  from  the  Employer 
or  its  successors. 

For  a  more  complete  statement  of  thie 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  6.  1996.  at  61  FR  57467. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881   (This  is  not 
a  toll-fi-ee  number.) 

Wayne  Obstetrical  Group,  F.A.  Money 
Purchase  Retirement  Plan  (the  Wayne 
Plan);  Pediatric  Professional  Associates, 
P.A.  Profit  Sharing  Plan  (the  Pediatric 
Plan);  Physicians  for  Women,  P.A. 
Profit-Sharing  Plan  and  Trust  (the 
Physicians  Plan:  collectively,  the  Plans) 
Located  in  Wayne,  New  Jersey 

iProhibited  Transaction  Exemption  97-02: 
Exemption  Application  Nos  D-10262.D- 
10263.  and  D-102641 

E.xemption 

The  restrictions  of  sections  406(a1. 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
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sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  loans 
totalling  $530,000  by  the  Plans  to 
S  &  D  Associates  (S  &  D),  provided  that 
the  following  conditions  are  satisfied; 

(a)  The  terms  and  conditions  of  the 
loans  are  at  least  as  favorable  to  the 
Plans  as  those  the  Plans  could  obtain  in 
comparable  arm's  length  transactions 
with  unrelated  parties; 

(b)  At  all  times,  the  loans  are  secured 
by  a  first  mortgage  on  certain  real 
property  (the  Property),  which  is  duly 
recorded  under  New  Jersey  State  law; 

(c)  At  all  times,  the  fair  market  value 
of  the  Property,  as  established  by  a 
qualified,  independent  appraiser,  equals 
at  least  150%  of  the  total  outstanding 
balances  of  the  loans; 

(d)  At  all  times,  no  more  than  25%  of 
the  assets  of  each  lending  Plan  are 
invested  in  the  loans: 

(e)  A  qualified,  independent  fiduciary 
has  determined  that  the  loans  are  in  the 
best  interests  of  the  Plans;  and 

(f)  At  all  times,  the  independent 
fiduciary  enforces  compliance  with  the 
terms  and  conditions  of  the  loans  and  of 
the  exemption,  including  foreclosure  on 
the  Property  in  the  event  of  default 
EFFECTIVE  DATE:  The  exemption  is 
effective  as  of  January  1,  1997. 

In  response  to  a  comment  from  the 
applicants,  the  Department  has  agreed 
to  modify  the  Summary  of  Facts  and 
Representations  (the  Summary)  m  the 
notice  of  proposed  exemption  to  refiect 
a  modification  to  the  terms  of  the  loans. 
Accordingly,  on  page  53323  of  such 
notice,  the  first  subparagraph  in 
Paragraph  4  of  the  Summary  should  be 
corrected  to  read  as  follows: 

The  loans,  as  evidenced  by  promissory 
notes,  will  each  provide  for  a  term  of  15  years 
and  a  fixed  interest  rate  of  11  percent  per 
annum  for  the  first  10  years.  Thereafter,  the 
interest  rate  will  h)econie  adjustable  annually. 
based  upon  the  greater  of:  (a)  11  percent,  or 
(b)  three  percent  above  the  five-year  Treasury 
note  yield  as  published  in  The  Wall  Street 
loumal,  determined  as  of  the  10th 
anniversar>'  of  the  loans  and  each  subsequent 
anniversary  thereof  The  promissory  notes 
will  require  S  &  D  Associates  to  make 
monthly  payments  of  principal  and  interest 
on  the  loans,  to  be  fully  amortized  over  the 
15-year  term.  The  Plans  will  pay  no  fees  nor 
other  exp)enses  relating  to  the  loans. 

A  "Supplemental  Statement"  describing 
the  modified  loan  terms  was  provided  to 
interested  persons,  along  with  a  copv  of 
the  notice  of  proposed  exemption  as 
published  in  the  Federal  Register.  Due 
to  a  delay  in  providing  notice  to 
interested  persons,  the  comment  period 
was  extended  until  December  26.  1996. 
In  addition,  the  applicants  wished  to 
note  that  the  last  sentence  in  the  first 


subparagraph  of  Paragraph  of  1  of  the 
Summary  should  be  corrected  to  read  as 

follows: 

The  trustees  of  the  vVayne  Plan  are  the  four 
owners,  above  [i.e.,  revised  to  include  Steven 
Domnitzj. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  25, 1996  at  61  FR  55322. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Karin  VVeng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

National  Baptist  Publishing  Board 
Pension  Plan  (the  Plan)  Located  in 
Nashville,  TN 

[Prohibited  Transaction  Exemption  97-03; 
Exemption  Application  No.  D-10283! 

Exemption 

The  restrictions  of  sections  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  sections  4975(c)(1)  (A)  through  (E)  of 
the  Code  shall  not  apply  to  the  cash  sale 
(the  Sale)  of  common  stock  of  Citizens 
Savings  Bank  and  Trust  Company  (the 
Stock)  located  in  Nashville,  Tennessee, 
by  the  Plan  to  AmeriStar  Investments 
and  Trust,  a  division  of  First  American 
National  Bank,  Trustee  of  the  Plan  and 
party  in  interest  with  respect  to  the 
Plan;  provided  that  (1)  the  Sale  is  a  one- 
time transaction  for  cash;  (2)  the  Plan 
experiences  no  loss  nor  incurs  any 
expenses  from  the  Sale;  and  (3)  the  Plan 
receives  as  consideration  from  the  Sale 
the  greater  of  the  following  amounts:  (a) 
the  fair  market  value  of  the  Stock  as  of 
the  date  of  the  Sale  plus  interest  at  6% 
for  the  period  March  31,  1993  through 
the  date  the  Stock  is  sold  by  the  Plan; 
or  (b)  the  total  cost  of  the  investment, 
SIOO.OOO,  plus  interest  at  6%  for  the 
period  March  31,  1993  through  the  date 
the  Stock  is  sold  by  the  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  25,  1996  at  61  FR  55324. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Gary  H  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


Summit  Sheet  Metal,  Inc.  Defined 
Benefit  Pension  Plan  (the  Plan)  Located 
In  Anaheim,  California 

[Prohibited  Transaction  Exemption  97-04; 
Exemption  Application  No.  I>-10330j 

Exemption 

The  restrictions  of  sections  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  (the  Sale)  by  the  Plan  of  certain  real 
property  (the  Property)  to  Messrs. 
Milton  J.  Chasin,  Donald  E.  Hanson,  and 
Gale  N.  Searing,  parties  in  interest  with 
respect  to  the  Plan;  provided  that  the 
following  conditions  are  satisfied:  (a) 
The  Sale  is  a  one-time  transaction  for  a 
lump  sum  cash  payment;  (b)  the 
purchase  price  is  the  fair  market  value 
of  the  Property  as  determined  on  the 
date  of  the  Sale  by  a  qualified, 
independent  appraiser;  and  (c)  the  Plan 
will  incur  no  commissions  or  any  other 
expenses  from  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  25,  1996,  at  61  FR  59914. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

SouthTrust  Securities,  Inc.  (ST)  Located 
in  Birmingham,  Alabama 

[Prohibited  Transaction  Exemption  97-05; 
Exemption  Application  No.  D-103761 

Exemption 

I.  Transactions 

A.  Effective  October  25,  1996,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 
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(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.  (1)  or  (2). 
Notwithstanding  the  foregoing,  section 
I.A.  does  not  provide  an  exemption  from 
the  restrictions  of  sections  406(a)(1)(E), 
406(a)(2)  and  407  for  the  acquisition  or 
holding  of  a  certificate  on  behalf  of  an 
Excluded  Plan  by  any  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Excluded  Plan.' 

B.  Effective  October  25,  1996,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to; 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionar>- 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  the  plan  is  not  an  Excluded  Plan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition:  and 

(Iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.^  For  purposes  of  this 


'  Section  I.A.  provides  no  relief  from  .section.s 
406(a)(1)(E).  406(a)(2)  and  407  for  any  person 
rendering  investmeni  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21)(.\l(ii)  and 
regulation  29  CFR  2510.3-21(c). 

•  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  msurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 


paragraph  B.(l)(iv)  only,  an  entity  vdll 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)  (i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (1)  or  (2). 

C.  Effective  October  25.  1996,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act.  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided; 

(1)  such  transactions  are  carried  out  in 
accordance  with  the  terms  of  a  binding 
pooling  and  servicing  arrangement;  and 

(2)  the  pooling  and  servicing 
agreement  is  provided  tn,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  bv  the 
trust.' 

Notwithstanding  the  foregoing,  section 
I.e.  does  not  provide  an  exemption  from 
the  restrictions  of  section  406Cb)  of  the 
Act  or  from  the  taxes  imposed  by  reason 
of  section  4975(c)  of  the  Code  for  the 
receipt  of  a  fee  by  a  servicer  of  the  trust 
from  a  person  other  than  the  trustee  or 
sponsor,  unless  such  fee  constitutes  a 
"qualified  administrative  fee"  as 
defined  in  section  IIl.S. 

D,  Effective  October  25,  1996.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  ser\'ice  provider 
described  in  section  3(14)  (F),  (G).  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F). 


calculdted  on  the  most  recent  preceding  valuation 
dale  of  the  fund. 

^  In  the  case  of  a  private  placemerrt  memorandum. 

such  memorandum  must  contain  substantially  the 
samp  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
rflade  in  a  registered  public  offering  under  the 
.Securities  .^cl  of  1933.  In  the  Department's  view. 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  investmeni  decisions. 


(G).  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ovmership  of 
certificates. 

II.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  bv 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Structured  Rating  Group  (S&P's), 
Moody's  Investors  Ser\ice,  Inc 
(Moody's).  Duff  &  Phelps  Credit  Rating 
Co  (D  &  P)  or  Fitch  Investors  Service. 
L.P.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicers 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor  " 
as  defined  in  Rule  501(aj(l)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  ,^ct  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  unless  it  or  any  of  its  affiliates 
has  discretionarv'  authoritv  or  renders 
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investment  advice  v.'ith  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  1.  if  the  provision 
of  subsection  II. A. (6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933.  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II. A. (6)  above. 

III.  Definitions 

For  purposes  of  this  exemption: 

A.  "Certificate"  means: 

(1)  a  certificate — 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  a  certificate  denominated  as  a  debt 
instrument — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
860D(a)  of  the  Internal  Revenue  Code  of 
1986; and 

[b)  that  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  above  for  which  ST  or  any  of  its 
affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate. 
or  (ii)  a  selling  or  placement  agent. 
For  purposes  of  this  exemption. 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  either— 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to. 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 


(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to.  qualified  equipment  notes 
secured  bv  leases,  as  defined  in  section 
HIT); 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U); 

(e)  "guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(f)  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l);* 

(2)  property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l): 

(3)  undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certificateholders;  and 

(4)  rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the  term 
"trust"  does  not  include  any  investment 
pool  unless;  (i)  The  investment  pool 
consists  only  of  assets  of  the  type  which 
have  been  included  in  other  investment 
pools,  (ii)  certificates  evidencing 
interests  in  such  other  investment  pools 
have  been  rated  in  one  of  the  three 
highest  generic  rating  categories  by 
S&P's.  Moody's,  D  &  F,  or  Fitch  for  at 
least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption,  and  (iii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  purchased 


■•It  is  (he  Department's  view  that  the  definition  of 
"trust"  contained  in  ni.B.  includes  a  two-tier 
structure  under  which  certificates  issued  by  the  first 
trust,  which  contains  a  pool  of  receivables 
described  above,  are  transferred  to  a  secorid  trust 
which  issues  securities  that  are  sold  to  plans. 
However,  the  Department  is  of  the  further  view  that, 
since  the  exemption  provides  relief  for  the  direct  or 
indirect  acquisition  or  disposition  of  certificates 
that  are  not  subordinated,  no  relief  would  be  • 

available  if  the  certificates  held  by  the  second  trust 
were  sobordinaled  to  the  rights  and  interests 
evidenced  by  other  certificates  issued  by  the  first 
trust. 


by  investors  other  than  plans  for  at  least 
one  year  prior  to  the  plan's  acquisition 
of  certificates  pursuant  to  this 
exemption. 

C.  "Underwriter"  means: 

(1)  ST; 

(2)  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  S'T;  or 

(3)  any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  ST 
or  a  person  described  in  (2)  is  a  manager 
or  co-manager  with  respect  to  the 
certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers.  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not 

a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  "Insurer"  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
Eire  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owmer 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3{16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  each  underwriter; 
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(2)  each  insurer; 

(3)  the  sponsor; 

(4)  the  trustee; 

(5)  each  servicer; 

(6)  any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  any  affiliate  of  a  person  described 
in  (1H6)  above. 

M.  "Affiliate"  of  another  person 
includes:  (1)  Any  person  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controlling,  controlled 
by,  or  under  common  control  with  such 
other  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  sucn  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  the  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  deliverj' 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  appUcable 
to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obhgation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 


R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(i)  the  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  the  servicer  may  not  charge  the  fee 
absent  the  act  or  failure  to  act  referred 
toin(l); 

(3)  the  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  the  amount 
of  any  such  fee  waived  by  the  ser\icer. 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 

(1)  which  is  secured  by  equipment 
which  is  leased; 

(2)  which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(3)  with  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(1)  the  trust  holds  a  security  interest 
in  the  lease; 

(2)  the  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(3)  the  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  would 
be  the  case  if  the  trust  consisted  of 
motor  vehicle  installment  loan 
contracts. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

W.  "ST"  means  SouthTrust 
Securities,  Inc.  and  its  affiliates. 

The  Department  notes  that  this 
exemption  is  included  within  the 
meaning  of  the  term  "Underwriter 
Exemption"  as  it  is  defined  in  section 
V(h)  of  Prohibited  Transaction 
Exemption  95-60  (60  FR  35925,  July  12, 
1995),  the  Class  Exemption  for  Certain 
Transactions  Involving  Insurance 
Company  General  Accounts  at  35932. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 


Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  3,  1996  at  61  FR  64164. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lefkowitz  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toU-ft^e 
number.) 

Skana  Enterprises,  Inc.  Defined  Benefit 
Pension  Plan  (the  Plan)  Located  in 
Kodiak,  Alaska 

[Prohibited  Transaction  Exemption  97-06; 
Exemption  Application  .No.  I>-10342] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  the  loan  (the  Loan)  of  $157,500 
by  the  Plan  to  Skana  Enterprises,  Inc. 
(Skana).  the  Plans  sponsor  and  a 
disqualified  person  with  respect  to  the 
Plan,  and  (2)  the  personal  guarantee  of 
the  Loan  by  Mr.  Ralph  Bolton  (Mr. 
Bolton),  a  disqualified  person  with 
respect  to  the  Plan,  provided  the 
following  conditions  are  satisfied:  (a) 
the  terms  of  the  Loan  are  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arms-length  transaction  vrith  an 
unrelated  party:  (b)  the  Loan  does  not 
exceed  25%  of  the  assets  of  the  Plan;  (c) 
the  Loan  is  secured  by  a  first  deed  of 
trust  on  real  property  (the  Property) 
which  has  been  appraised  by  a  quaUfied 
independent  appraiser  to  have  a  fair 
market  value  not  less  than  150%  of  the 
amount  of  the  Loan;  (d)  the  fair  market 
value  of  the  Property  remains  at  least 
equal  to  150%  of  the  outstanding 
balance  of  the  Loan  throughout  the 
duration  of  the  Loan:  (e)  the  Plan's 
independent  fiduciary  has  determined 
that  the  Loan  is  appropriate  for,  m  the 
best  interest  of.  and  protective  of  the 
Plan;  and  (f)  the  Plan's  independent 
fiduciary  wnll  monitor  compliance  with 
the  terms  of  the  Loan  and  conditions  of 
the  exemption  throughout  the  duration 
of  the  transaction,  taking  any  action 
necessary  to  safeguard  the  Plan's 
interest,  mcluding  foreclosure  on  the 
Property  in  the  event  of  default.-^ 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  25.  1996  at  61  FR  59915. 
FOR  FURTHER  INFORHUTJON  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department. 


'  Since  Mr  Boiton  is  (he  sole  owner  of  Skana  and 

the  only  participant  in  the  Plan,  there  is  no 
jurisdiction  under  Title  !  of  the  Act  pursuant  to  29 
CFR  2510,3-3fbi,  However,  there  is  jurisdiction 
under  Title  II  of  the  .'kct  pursuant  to  section  4975 
of  the  Code 
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telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Wayne  Obstetrical  Group,  P. A.  Money 
Purchase  Retirement  Plan  (the  Wayne 
Plan);  Pediatric  Professional  Associates. 
P.A.  Profit  Sharing  Plan  (the  Pediatric 
Plan);  Physicians  for  Women,  P.A. 
Profit-Sharing  Plan  and  Trust  (the 
Physicians  Plan;  collectively,  the  Plans) 
Located  in  Wayne.  New  Jersey 

[Prohibited  Transaction  Exemption  97-07: 
Exemption  .Application  Nos.  D-10262,  D- 
10263.  .ind  D-102641 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  lb)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  [A]  through  (E)  of 
the  Code,  shall  not  apply  to  the  loans 
totalling  $530,000  by  the  Flans  to  S  & 
D  Associates  (S  &  D),  provided  that  the 
following  conditions  are  satisfied: 

(a)  The  terms  and  conditions  of  the 
loans  are  at  least  as  favorable  to  the 
Plans  as  those  the  Plans  could  obtain  in 
comparable  arm's  length  transactions 
with  unrelated  parlies. 

(b)  At  all  times,  the  loans  are  secured 
by  a  first  mortgage  on  certain  real 
property  (the  Property),  which  is  duly 
recorded  under  New  Jersey  State  law; 

(c)  At  all  times,  the  fair  market  value 
of  the  Property,  as  established  by  a 
qualified,  independent  appraiser,  equals 
at  least  150%  of  the  total  outstanding 
balances  of  the  loans; 

(d)  At  all  times,  no  mure  than  25%  of 
the  assets  of  each  lending  Plan  are 
invested  in  the  loans; 

(e)  A  qualified,  independent  fiduciary 
has  determined  that  the  loans  are  in  the 
best  interests  of  the  Plans;  and 

(f)  At  all  times,  the  independent 
fiduciary'  enforces  compliance  with  the 
terms  and  conditions  of  the  loans  and  of 
the  exemption,  including  foreclosure  on 
the  Property  in  the  event  of  default. 
EFFECTIVE  DATE:  The  exemption  is 
effective  as  of  January  1.  1997. 

In  response  to  a  comment  from  the 
applicants,  the  Department  has  agreed 
to  modify  the  Summary  of  Facts  and 
Representations  (the  Summary)  in  the 
notice  of  proposed  exemption  to  reflect 
a  modification  to  the  terms  of  the  loans 
Accordingly,  on  page  55323  of  such 
notice,  the  first  subparagraph  in 
Paragraph  4  of  the  Summary  should  be 
corrected  to  read  as  follows: 

The  loans,  as  evidenced  by  promissorv 
notes,  will  each  provide  for  a  term  of  15  years 
and  a  fixed  interest  rate  of  11  percent  per 
annum  for  the  first  10  years  Thereafter,  the 
interest  rate  will  become  adjustable  annually. 
based  upon  the  greater  of:  (a)  11  percent,  or 
(b)  three  percent  above  the  five-year  Treasury 


note  yield  as  published  in  The  Wall  Street 
loumal,  determined  as  of  the  10th 
anniversary  of  the  loans  and  each  subsequent 
anniversary  thereof.  The  promissory  notes 
will  require  S  &  D  Associates  to  make 
monthly  payments  of  principal  and  interest 
on  the  loans,  to  be  fully  amortized  over  the 
15-year  term.  The  Plans  will  pav  no  fees  nor 
other  expenses  relating  to  the  loans. 

A  "Supplemental  Statement"  describing 
the  modified  loan  terms  was  provided  to 
interested  persons,  along  with  a  copy  of 
the  notice  of  proposed  exemption  as 
published  in  the  Federal  Register.  Due 
to  a  delay  in  providing  notice  to 
interested  persons,  the  comment  period 
was  extended  until  December  26,  1996. 
In  addition,  the  applicants  wished  to 
note  that  the  last  sentence  in  the  first 
subparagraph  of  Paragraph  of  1  of  the 
Summary  should  be  corrected  to  read  as 
follows: 

The  trustees  of  the  Wayne  Plan  are  the  four 
owners,  above  (i.e.,  revised  to  include  Steven 
Domnitzj. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  25.  1996  at  61  PR  55322. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 


transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC.  this  9th  day  of 
lanuary,  1997 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
I 'S.  Department  of  Labor. 

[FR  Doc.  97-864  Filed  1-13-97;  8:45  am) 

BILLING  CODE  4510-2»-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  January  13,  20,  27  and 

February  3,  1997. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland, 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  January  13 

Monday.  January  13 

10:00  a.m. 
Briefing  on  NRC  Strategic  Assessment 

(Public  Meeting) 
Contact-  |ohn  Craig.  301-415-3812 
11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
a.  Direct  Final  Rulemaking:  Privatization 

Act  Conforming  Changes  and  Revision  to 

the  NRC  Enforcement  Policv  (NUREG- 

1600)  (Tentative) 
(Contact:  .'\ndrew  Bates.  301-415-1963) 

Week  of  January  20 — Jentative 

Wednesday.  January  22 

10:00  a.m. 
Briefing  on  Codes  and  Standards  (Public 

Meeting) 
(Contact:  Gil  Millman,  301-415-5843) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Week  of  January  27 — Tentative 

Monday,  January  27 

2:30  p.m. 
Briefing  by  DOE  on  Plutonium  Disposition 

(Public  Meeting) 
(Contact:  Vanice  Perin,  301-415-6143) 

Wednesday.  January  29 

10:00  a.m. 

Briefing  on  Operating  Reactors  and  Fuel 
Facilities  (Public  Meeting) 

(Contact:  Victor  McCree,  301-415-1711) 
11:30  a.m. 
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Affinnation  Session  (Public  Meeting)  (if 
needed) 

Thursday,  January  30 

10:00  a.m. 
Briefing  on  Millstone  by  Northeast  Utilities 

and  NRC  (Public  Mee'ting) 
(Contact:  Bill  Travers,  301-415-8500) 

Friday,  January  31 

10:00  a.m. 
Briefing  on  Integrated  Materials 

Performance  Evaluation  Program  (Public 

Meeting) 
(Contact:  Don  Cool,  301-415-7197) 

Week  of  February  3 — Tentative 

Tuesday.  February  4 

9:30  a.m. 
Briefing  by  Maine  Yankee.  NRR  and  Region 

I  (Public  Meeting) 
(Contact:  Daniel  Dorman,  301-415-1429) 

Wednesday,  February  5 

NOON 

Affirmation  Session  (Public  Meeting)  (if 
needed) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

THe  NRC  Commission  Meeting  Schedule  can 
be  found  on  the  Internet  at: 
http://www.nrc.gov/SECY  '  aj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301)- 
415-1661. 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  January  10, 1997. 
William  M.  HUl,  Ir.. 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

[FR  Doc,  97-1013  Filed  1-10-97;  1:56  pm) 

BILUNG  CODE  7590-01-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 


Board  (RRB)  will  publish  periodic 
simimaries  of  proposed  data  collections. 

Comments  are  Invited  on 

(a)  Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utihty;  fb)  the 
accuracy  of  the  RRB's  estimate  of  the 
burden  of  the  collection  of  the 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Information 
Collection 

Application  and  Claim  for 
Unemployment  Benefits  and 
Employment  Service,  0MB  3220-0022. 

Section  2  of  the  Railroad 
Unemployment  Insurance  Act  (RULA). 
provides  unemployment  benefits  for 
qualified  railroad  employees.  These 
benefits  are  generally  payable  for  each 
day  of  unemployment  in  excess  of  four 
during  a  registration  period  (normally  a 
period  of  14  days).  Section  12  of  the 
RUIA  provides  that  the  RRB  establish, 
maintain  and  operate  free  employment 
facilities  directed  toward  the 
reemployment  of  railroad  employees. 
The  procedures  for  applying  for  the 
unemployment  benefits  and 
employment  service  and  for  registering 
and  claiming  the  benefits  are  prescribed 
in  20  CFR  325. 

RRB  Form  UI-1,  AppHcation  for 
Unemployment  Benefits,  and 
Employment  Service,  is  completed  by  a 
claimant  for  unemployment  benefits 
once  in  a  benefit  year,  at  the  time  of  first 
registration.  Completion  of  Form  UI-1 
also  registers  an  unemployment 
claimant  for  the  RRB's  employment 
service.  No  changes  are  being  proposed 
to  Form  Ul-1. 

The  RRB  also  utilizes  Form  UI-3. 
Claim  for  Unemployment  Benefits,  for 
use  in  claiming  unemployment  benefits 
for  days  of  unemployment  in  a 
particular  registration  period,  normally 
a  period  of  14  days.  The  RRB  proposes 
to  revise  Form  UI-3  to  incorporate 
changes  required  by  the  Railroad 
Unemployment  Insurance  Amendments 
Act  of  1996.  The  changes  include  the 
addition  of  a  new  item  to  provide  the 
RRB  vdth  information  regarding  a 
claimant's  gross  wages  or  other  pay  for 
days  during  the  14-day  registration 
period.  Effective  with  the  1996 
amendments,  an  earnings  test  applies  to 
each  14-day  claim  period  and 


information  about  the  claimant's  gross 
wages  or  other  pay  is  needed  to 
determine  the  claimant's  eligibility  for 
benefits  The  explanation  of  the  waiting 
period  printed  on  the  claim  has  also 
been  revised  because  the  1996 
amendments  changed  the  waiting 
period  requirement  from  14  days  to  7 
days. 

Completion  of  Forms  Ul-1  and  UI-3 
is  required  to  obtain  or  retain  benefits. 
The  number  of  responses  required  to 
each  claimant  varies,  depending  on 
their  period  of  unemployment.  The  RRB 
estimates  that  approximately  29.000 
Form  Ul-l's  are  filed  annually. 
Completion  time  is  estimated  at  10 
minutes.  The  RRB  estimates  that 
approximately  265.000  Form  UI-3's  are 
filed  annually.  Completion  time  is 
estimated  at  6  minutes. 

ADDmONAL  INFORMATION  OR  COMMENTS: 

To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  mformation 
collection  should  be  addressed  to 
Ronald  ).  Hodapp,  Railroad  Retirement 
Board.  844  N.  Rush  Street,  Chicago. 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice 
Chuck  Mierzwa. 
Clearance  Officer 
|FR  Doc  97-795  Filed  1-13-97:  8:45  am) 

BILUNG  CODE  7M5-01-M 


Sunshine  Act  Meeting;  Notice  o1  Put>tic 
Meeting 

Notice  was  previously  published  at 
FR  1139  on  January-  8.  1997.  that  the 
Railroad  Retirement  Board  would  hold 
a  meeting  on  January  15,  1997.  9:00 
a.m..  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building. 
844  North  Rush  Street,  Chicago,  Illinois 
6061 1   This  meeting  has  been 
rescheduled  to  January  22.  1997.  at  9:00 
a.m.  The  agenda  remains  the  same 

The  entire  meeting  will  be  open  to  the 
public  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary'  to  the  Board.  Phone  No  312- 
751-4920. 

Dated:  January  9,  1997. 
Beatrice  Ezerski. 

Secretar\'  to  the  Board 

[FR  Doc  97-968  Filed  1-10-97.  11.40  am] 

BILUNG  CODE  7gOS-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

E.xtension; 

Rule  17a-7.  SEC  File  No.  270-238. 
OMB  Control  No.  3235-0214 

Rule  1 7e-l ,  SEC  File  No.  270-224, 
OMB  Control  No.  3235-0217 

Rule  19a-l.  SEC  File  No.  270-240. 
OMB  Control  No.  3235-0216 

Rule  31a-l.  SEC  File  No.  270-173, 
OMB  Control  No.  3235-0178 

Upon  written  request,  copies  available 
from;  Securit'es  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  use.  3501  et  seq  ).  the  Securities 
and  Exchange  Commission 
(Commission)  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
previously  approved  collections  of 
information: 

Rule  17a-7  (17  CFR  270.17a-7l  under 
the  Act  requires  registered  investment 
companies  to  keep  various  records  in 
connection  with  certain  purchase  or  sale 
transactions  between  investment 
companies  and  certain  of  their  affiliates. 
The  annual  burden  of  meeting  this 
requirement  is  estimated  to  be  about  one 
hour  for  each  of  an  estimated  500 
recordkeepers  that  enter  into  subject 
transactions  each  year,  for  a  total  annual 
burden  of  500  hours. 

Rule  17e-l  [17  CFR  270.17e-l]  under 
the  Act  governs  the  remuneration  a 
broker  affiliated  with  an  investment 
company  may  receive  in  connection 
with  securities  transactions  bv  the 
investment  company  The  rule  requires 
an  investment  companv's  board  of 
directors  to  establish,  and  review,  as 
necessary,  procedures  reasonablv 
designed  to  provide  that  the 
remuneration  to  an  affiliated  broker  is  a 
fair  amount  compared  to  that  received 
by  other  brokers  in  connection  with 
transactions  in  similar  securities  during 
a  comparable  period  of  time  Each 
quarter,  the  board  must  determine  that 
all  transactions  effected  pursuant  to  the 
nile  during  the  preceding  quarter 
complied  with  the. established 
procedures.  Rule  17e-l(c)  also  requires 
the  investment  companv  to  (i)  maintain 
permanently  a  written  copv  of  the 
procedures  adopted  b\  the  board  for 
complying  with  the  requirements  of  the 
rule;  and  (ii)  maintain  for  a  period  of  six 
years  a  written  record  of  each 
transaction  subject  to  the  rule  setting 
forth  the  amount  and  source  of  the 


commission,  fee  or  other  remuneration 
received;  the  identitv  of  the  broker;  the 
terms  of  the  transaction;  and  the 
materials  used  to  determine  that  the 
transactions  were  effected  in 
compliance  with  the  procedures 
adopted  by  the  board. 

Tne  Commission  estimates  that 
approximately  1.462  funds  rely  upon 
Rule  17e-l  each  year.  The  total  average 
annual  burden  for  Rule  17e-l  per 
respondent  is  estimated  to  be  10  hours. 
for  a  total  annual  burden  of  14.620 
hours. 

Rule  19a-l  (17  CFR  270.19a-ll  under 
the  Act  sets  forth  specific  requirements 
for  :he  information  which  must  be 
included  in  statements  made  pursuant 
to  Section  19(a)  by  registered 
management  investment  companies 
(funds).  The  rule  requires  that  the 
statement  indicate  what  portions  of  the 
payment  are  made  from  net  income,  net 
profits  and  paid-in  capital.  When  anv 
part  of  the  payment  is  made  from  net 
profits.  Rule  19a-l  requires  that  the 
statement  disclose  certain  other 
information  relating  to  the  appreciation 
or  depreciation  of  portfolio  securities.  If 
an  estimated  portion  is  subsequently 
determined  to  be  significantly 
inaccurate,  a  correction  must  be  made 
on  a  statement  made  pursuant  to 
Section  19(a)  or  in  the  first  report  to 
shareholders  following  the  discovery  of 
the  inaccuracy. 

It  is  estimated  that  approximately 
3,000  funds  are  subject  to  the  rule  each 
year.  It  is  estimated  that  compliance 
with  the  rule's  requirements  imposes  a 
total  annual  burden  per  fund  of 
approximately  30  minutes.  The  total 
annual  burden  for  all  funds  is  estimated 
at  1.500  hours. 

Rule  31a-l  [17  CFR  270.31a-l  |  under 
the  Act  requires  registered  investment 
companies,  and  every  underwriter. 
broker,  dealer  or  investment  adviser 
which  is  a  majority-owned  subsidiary  of 
a  registered  investment  company,  to 
maintain  and  keep  current  accounts, 
books  and  other  documents  which 
constitute  the  record  forming  the  basis 
for  financial  statements  required  to  be 
filed  pursuant  to  Section  30  [15  U.S.C. 
80a-29]  of  the  Act  and  of  the  auditor's 
certificates  relating  thereto.  The  rule 
lists  specific  records  to  be  maintained 
by  registered  investment  companies. 
The  rule  also  requires  certain 
underwriters,  brokers,  dealers, 
depositors  and  investment  advisers  to 
maintain  such  records  as  thev  are 
required  to  maintain  under  federal 
securities  laws. 

It  is  estimated  that  Rule  31a-l 
imposes  an  average  burden  of 
approximately  5,260  hours  annually  per 
investment  company.  It  is  further 


estimated  that  approximately  5,000 
investment  companies  are  subject  to  the 
rule  each  year,  so  that  the  total  annual 
burden  for  all  investment  companies 
would  be  26,300,000  hours.  Most  of  the 
records  required  to  be  maintained  by  the 
rule  are  the  type  that  generally  would  be 
maintained  as  a  matter  of  good  business 
practice  and  to  prepare  the  investment 
company's  financial  statements. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell.  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  D.C. 
20503. 

Dated:  December  30.  1996. 
Margaret  H.  McFarland, 

Deputy  Secrftar,' 

(FR  Doc   97-863  Filed  1-13-97;  8:45  am] 

BILLING  CODC  B01CM)1-M 


[Investment  Company  Act  Release  No. 
22444;  811-8302] 

Master  Investment  Trust,  Series  II; 
Notice  of  Application 

January  7,  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Master  Investment  Trust. 
Series  II. 

RELEVANT  .ACT  SECTION:  Order  requested 
under  section  8(f)  of  the  .Act. 
FILING  DATE:  The  application  was  filed 
on  September  23,  1996  and  amended  on 
December  19,  1996. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
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received  by  the  SEC  by  5:30  p.m.  on 
February  3, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lav^rye^s.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
Applicant,  3435  Stelzer  Road, 
Columbus,  Ohio  43219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Kniselv.  Staff  Attorney,  at 
(202)  942-0517,  orAlison  E.  Baur' 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  investment 
company  organized  as  a  Delaware 
business  trust.  Applicant  is  comprised 
of  a  single  series,  the  National 
Municipal  Bond  Fund. 

2.  On  lanuary  21,  1994.  applicant 
filed  a  Notification  of  Registration  on 
Form  N-8A  pursuant  to  section  8(a) 
under  the  Act  and  a  registration 
statement  on  Form  N-IA  pursuant  to 
section  8(b)  of  the  .Act.  No  registration 
statement  was  filed  under  the  Securities 
Act  of  1933. 

3.  On  April  23-24.  1996.  at  the  regular 
Board  of  Trustees  meeting,  the  Board  of 
Trustees  approved,  effective  upon  the 
withdrawal  of  the  investment  of  the 
Feeder  Fund  from  the  applicant,  the 
termination  of  the  applicant's 
investment  advisory-  and  other  service 
agreements.  The  board  also  authorized 
the  taking  of  all  actions  necessary  to 
effect  the  deregistration  of  applicant. 

4.  Prior  to  July  1,  1996,  the  National 
Municipal  Bond  Fund  of  Pacific 
Horizon  Funds,  Inc.  (the  'Teeder 
Fund")  invested  all  of  its  investable 
assets  in  applicant's  National  Municipal 
Bond  Fund.  The  Feeder  Fund  was  the 
sole  interest  holder  of  applicant's 
National  Municipal  Bond  Fund.  On  July 
1,  1996,  applicamt's  sole  interest  holder 
gave  notice  that  it  wanted  to  redeem  its 
entire  holdings,  and  on  the  same  day 
complete  redemption  distributions  were 
paid  to  the  interest  holder  based  on  net 
asset  value.  Such  distributions 
effectively  liquidated  appHcant. 


5.  Bank  of  America  National  Trust 
and  Savings  Association,  applicant's 
investment  adviser,  has  undertaken  to 
pay  applicant's  expenses  in  connection 
with  the  Hquidation. 

6.  Applicant  has  no  security  holders, 
liabilities  or  assets.  Applicant  is  not  a 
party  to  any  Utigation  or  administrative 
proceeding.  Applicant  is  not  now- 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessar\'  for  the  winding  up  of  its 
affairs. 

7.  Applicant  intends  to  file  the 
necessary  documentation  with  the  State 
of  Delaware  to  effect  its  dissolution  as 

a  Delaware  business  trust. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  au'horitv- 
Mar^aret  H.  McFarland. 
Depu  ty  Secretary: 
|FR  Doc  97-805  Filed  1-13-97;  8:45  am) 

BILLING  CODE  8010-01-M 

[Investment  Company  Act  Release  No. 
22443;  812-10452] 

United  Financial  Group,  Inc.;  Notice  of 
Application 

lanuan.-  7, 1997. 

AGENCY:  Securities  and  E.xchange 

Commission  (  "SEC"). 

ACTION:  Notice  of  Application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  United  Financial  Group,  Inc. 
(the  "Company"). 

RELEVANT  ACT  SECTION:  Order  requested 
under  sections  6(c)  and  6(e)  of  the  .Act 
granting  an  e.xemption  from  all 
provisions  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  that  would  exempt  it 
from  all  provisions  of  the  Act  until 
December  30,  1997  The  requested  relief 
would  extend  an  exemption  originally 
granted  until  December  30.  1990,  and 
extended  by  subsequent  orders  until 
December  30.  1991.  December  30.  1992. 
December  30.  1993,  December  30.  1994. 
December  30.  1995.  and  December  30, 
1996. 

FILING  DATE:  The  application  was  filed 
on  December  5,  1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  .An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  wTiting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  3,  1997,  and  should  be 
accompemied  by  proof  of  service  on  the 


applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  WTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretan,-.  SEC,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
Applicant,  5847  San  Felipe.  Suite  2600, 
Houston,  Texas  77057. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus.  Paralegal  Specialist,  at 
(202)  942-0584,  or  Mar>-  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summar\  of  the 
application.  The  comple;e  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Compan\  was  a  savings  and 
loan  holding  company  whose  primary 
asset  and  source  of  income  was  the 
United  Savings  Association  of  Texas 
("USAT")  .As  a  result  of  the  recession 
in  Texas  beginning  in  1986.  USAT's 
financial  condition  deteriorated,  and  on 
December  30.  1988  it  was  placed  into 
receivership.  The  assets  of  L'SAT  were 
sold  to  an  unaffiliated  third  party  and 
the  Company  recei\  ed  no  consideration 
for  the  loss  of  its  primary-  subsidiar\-. 
thereb)  generating  a  substantial  tax  loss. 
In  light  of  this  tax  loss,  the  Company 
determined  not  to  liquidate,  but  instead 
to  acquire  an  operating  business. 

2.  The  Companv  s  efforts  to  acquire  an 
operating  business  have  been 
substantially  hindered  due  to  claims 
asserted  against  it  by  the  Federal 
Deposit  Insurance  Corporation  (the 

■  FDIC")  and  the  Office  of  Thrift 
Super\ision  (the  "OTS")  The  FDIC 
asserted  an  approximately  S534  million 
claim  against  the  Company  in  January 
1989  for  failure  to  maintain  the  net 
worth  of  USAT  (the  "Net  Worth  Claim") 
and  an  approximately  S14  million  claim 
concerning  certain  tax  refunds  alleged 
to  ha\e  been  received  by  the  Company 
(together  with  the  Net  Worth  Claim.,  the 
"FDIC  Claims").  In  addition,  the  FDIC 
has  asserted  the  existence  of  possible 
other  claims  (the  "Indemnified  Claims") 
against  the  Company  and  certain  former 
officers  and  directors  of  the  Company 
and  USAT,  The  Company  may  have 
indemnification  obligations  to  these 
former  officers  and  directors.'  The  FDIC 


'  Prior  to  1996.  the  Company  advanced  certain 
expenses  incurred  by  the  former  officers  and 

Continued 
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has  not  alleged  a  dollar  amount  for  any 
Indemnified  Claims.  Although  the 
Company  disputes  the  FDIC  Claims  and 
the  Indemnified  Claims,  their  existence 
constitutes  a  large  contingent  liability 
against  the  Company's  assets,  thus 
making  it  difficult  for  the  Company  to 
acquire  an  operating  business 

3.  The  OTS  has  asserted  certain 
claims  not  included  within  the  scope  of 
the  FDIC's  jurisdiction.  The  OTS  is 
investigating  the  possibility  of  certain 
regulatory  violations  (the  "OTS 
Claims")  by  the  Company  and  its 
current  and  former  officers  and 
directors.  The  Company  has  been  in 
negotiations  with  the  OTS  since 
September.  1994  concerning  possible 
settlement  of  the  OTS  Claims.  These 
claims  constitute  a  substantia] 
contingent  liability  against  the 
Company's  assets. 

4.  During  1989  and  1990,  the 
Company  was  in  continuous 
negotiations  with  the  FDIC  in  an 
attempt  to  reach  a  resolution  of  the  FDIC 
Claims  and  in  early  1990  the  Company 
reached  a  tentative  agreement.  In 
December  1990,  however,  the  FDIC 
rejected  the  Company's  settlement  offer 
and  informed  the  Company  that  no 
counter  proposal  would  be  offered.  In 
mid-1991,  the  Company  again  contacted 
the  FDIC  to  determine  whether  a 
settlement  could  be  reached.  Beginning 
in  July  1991,  the  Company  and  the 
FDIC's  representatives  met  to  determine 
if  a  possible  solution  could  be  reached. 
!n  December  1991,  the  FDIC  requested, 
and  the  Company  provided,  an 
agreement  to  toll  the  statute  of 
limitations.  This  tolling  agreement  was 
subsequently  extended  numerous  times. 
and,  as  described  below,  the  statute  of 
limitations  has  been  tolled  until  the 
terms  of  an  Agreement  and  Release 
entered  into  among  the  Company,  the 
FDIC,  and  others  are  effected  or  the 
Agreement  and  Release  is  terminated. 

5.  The  Company  and  certain  of  its 
officers  and  directors  also  entered  into 
tolhng  agreements  with  the  OTS 
pursuant  to  which  the  OTS  would  have 
until  the  end  of  the  tolling  period  to 
allege  certain  regulator*'  violations  and 
seek  regulator.-  enforcement.  In 
connection  with  a  Stipulation  and 
Consent  entered  into  among  the 
Company,  the  OTS.  and  others,  the 
statute  of  limitations  has  been  tolled 
until  the  terms  of  the  Stipulation  are 
effected  or  the  Consent  cancelled. 
However,  in  1996.  the  OTS  brought 
enforcement  action  against  certain 


direciors.  subiect  to  a  refund  obligation  if  it  was 
deteirnined  they  were  not  entitled  to  such 
advances  In  1996,  at  the  insistence  of  the  FDIC  and 
OTS.  the  Company  ceased  making  these  advances. 


officers  and  directors  of  the  Company. 
Such  action  is  still  in  its  preliminary 
stage. 

6.  Effective  December  1995,  the 
Company  entered  into  a  Stipulation  and 
Consent  to  Issuance  of  Consent  Cease 
and  Desist  Order  for  Affirmative  Relief 
with  the  OTS  and  a  Settlement 
Agreement  and  Release  with  the  FDIC, 
First  Trust  of  California,  National 
Association,  and  Nu-VVest  Florida,  Inc. 
("Nu-West").  Under  these  agreements, 
the  Company  neither  admits  nor  denies 
liability  under  claims  by  the  OTS.  The 
FDIC  settlement  is  conditioned  upon  the 
Company  obtaining  a  final  order  of  the 
Delaware  Bankruptcy  Court,  and 
requires  a  minimum  payment  of 
$9,450,000  to  the  FDIC'a  minimum 
payment  of  $1,360,000  to  the  trustee  for 
the  9%  Secured  Sinking  Debentures  (the 
"Debenture  Trustee"),  and  a  minimum 
payment  of  $190,000  to  Nu-\Vest  be 
made  from  the  Company's  assets.  The 
Company  is  required  to  proceed  with  a 
plan  of  reorganization  or  liquidation  in 
the  Delaware  Bankruptcy  Court,  and 
payments  would  be  made  after  the 
Delaware  Bankruptcy  Court  confirms  a 
final  plan.  Any  assets  of  the  Company 
remaining  after  the  payments  and 
expenditures  described  above,  and 
pursuant  to  the  confirmed  final  plan  of 
bankruptcy,  must  be  paid  to  the  FDIC. 
the  Debenture  Trustee,  and  Nu-West  in 
proportion  to  the  minimum  settlement 
payments.  The  FDIC  settlement  also 
provides  that  the  Company  may  not. 
except  in  limited  circumstances,  utilize 
the  benefits  of  tax  losses  carried  forward 
fi^om  1988  and  the  prior  years. 

7.  On  June  30,  1996.  the  Company 
held  assets  of  approximately  $11,859 
million,  comprised  of  approximately 
$1,840  million  in  cash  and  cash 
equivalents,  $9,788  miUion  in  short- 
term  investments,  $.083  million  in  other 
investments,  and  $.148  million  in  other 
assets.  The  Company's  common  stock 
currently  is  traded  sporadically  in  the 
over-the-counter  market.  The  Company 
does  not  employ  any  full-time 
employees.  'The  C^ompanv's 
administrative  operations  are  handled 
by  contract  bookkeepers,  accountants, 
and  attorneys. 

8.  Rule  3a-2  under  the  Act  provides 
a  one-year  safe  harbor  to  issuers  that 
meet  the  definition  of  an  investment 
company  but  intend  to  maintain  that 
status  only  transiently.  The  Company 
relied  on  the  safe  harbor  provided  by 
this  rule  from  December  30.  1988  until 
December  30.  1980.  The  expiration  of 
the  safe  harbor  period  necessitated  the 
filing  of  an  application  for  exemption. 
In  1990,  the  Company  was  granted 
conditional  relief  from  all  provisions  of 
the  Act  until  December  30.  1990.  The 


SEC  extended  this  exeraptive  relief  by 
six  subsequent  orders,  most  recently 
until  December  30,  1996.2 

9.  As  described  in  detail  in  the 
applications  for  the  Prior  Orders,  during 
a  portion  of  the  period  in  which  the 
requested  exemption  will  be  effective,  it 
is  possible  that  the  Company  will  be 
subject  to  the  jurisdiction  of  the  federal 
bankruptcy  courts.  In  this  regard,  the 
Company  has  formulated  a  plan  of 
reorganization  (the  "Reorganization 
Plan")  to  be  implemented  under 
Chapter  11  of  the  Bankruptcy  Code.  The 
Reorganization  Plan  would  settle  the 
outstanding  claims  against  the  Company 
and  provide  a  structure  for  the  possible 
acquisition  of  a  new  operating  business 
or  businesses.  Because  the  bankruptcy 
court  is  charged  with  protecting  the 
interests  of  the  Company's  creditors  and 
equity  interest  holders,  the  Company 
believes  that  it  is  not  necessary  for  it  to 
comply  with  section  17(a)  or  17(d)  with 
respect  to  transactions  approved  by  the 
bankruptcy  court. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(3)  of  the  Act  defines  an 
investment  company  as  an  issuer 
engaged  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities,  and  owning  investment 
securities  having  a  value  exceeding  40% 
of  the  value  of  such  issuer's  total  assets 
(exclusive  of  government  securities  and 
cash  items).  The  Company 
acknowledges  that,  based  on  its  current 
mix  of  assets,  it  may  be  deemed  to  be 
an  investment  company  under  section 
3(a)(3). 

2.  The  Company  requests,  pursuant  to 
sections  6(c)  and  6(e)  of  the  Act,  that  the 
SEC  issue  an  order  exempting  the 
Company  from  all  provisions  of  the  Act, 
subject  to  certain  exceptions,  until 
December  30,  1997.  The  requested  order 
would  extend  the  exemption  granted  by 
the  Prior  Orders. 

3.  In  determining  whether  to  grant 
exemptive  relief  for  a  transient 
investment  company,  the  SEC  considers 
such  factors  as:  (a)  Whether  the  failure 
of  the  company  to  become  primarily 
engaged  in  a  non-investment  business  or 
excepted  business  or  liquidate  within 
one  year  was  due  to  factors  beyond  its 


-  Investment  Company  Act  Release  Nos.  17941 
(Ian.  9.  1991)  (notice)  arid  17989  (Feb.  7,  1991) 
(order);  Investment  Company  Act  Release  Nos. 
18430  (Dec.  5,  1991)  (notice)  and  18466  (Dec.  31. 
1991)  (order);  Investment  Company  .Act  Release 
Nos.  19128  (Nov.  25,  1992)  (notice)  and  19175  (Dec. 
22,  1992)  (order):  Investment  Company  Act  Release 
Nos.  19839  (Nov.  5.  1993)  (notice)  and  19916  (Dec. 
1,  1993)  (order);  Investment  Company  Act  Release 
Nos.  20545  (Sept.  12.  1994)  (notice)  and  20608  (Oct. 
7  1994)  (order);  and  Investment  Company  Act 
Release  Nos.  21416  (Oct.  12.  1995)  (notice)  and 
21480  (Nov.  7.  1995)  (order)  (the  'Prior  Orders'). 
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control;  (b)  whether  the  company's 
officers  and  smployees  during  that 
period  tried,  in  good  faith,  to  effect  the 
company's  investment  of  its  assets  in  a 
non-investment  business  or  excepted 
business  or  to  cause  the  liquidation  of 
the  company;  and  (c)  whether  the 
company  invested  in  securities  solely  to 
preserve  the  value  of  its  assets.  The 
Company  beUeves  that  it  meets  these 
criteria. 

4.  The  Company  believes  that  its 
failure  to  become  primarily  engaged  in 

a  non-investment  business  by  December 
30,  1996  is  a  result  of  factors  beyond  its 
control.  The  existence  of  the  FDIC 
Claims  and  the  OTS  Claims  has 
precluded  the  Company  from  investing 
its  assets  in  a  non-investment  company 
business.  The  magnitude  of  the  FDIC 
Claims  and  OTS  Claims  and  the 
potential  threat  that  the  FDIC  and  the 
OTS  would  seek  to  enjoin  any 
utilization  of  the  Company's  assets  have 
prevented  the  Company  from  investing 
its  assets  in  a  non-investment  company 
business. 

5.  Pending  the  settlement  of  the  FDIC 
Claims  and  the  OTS  Claims,  the 
Company  has  limited  its  investments  to 
high  quality  marketable  securities,  cash 
or  cash  equivalents.  Thus,  the  Company 
believes  that  it  primarily  invests  in 
securities  solely  to  preserve  the  value  of 
its  assets. 

6.  The  Company  believes  that  the 
issuance  of  an  order  exempting  it  from 
all  provisions  of  the  Act,  subject  to 
certain  exceptions,  until  December  10, 
1997  would  be  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  of  the  Act. 
The  Company  believes  that  it  would  be 
unfair  to  its  stockholders  to  require  it  to 
register  as  an  investment  company  and 
that  such  registration  is  not  necessary 
for  the  protection  of  its  stockholders. 

Applicant's  Conditions 

The  Company  agrees  that  the 
requested  exemption  will  be  subject  to 
the  following  conditions,  each  of  which 
will  apply  to  the  Company  until  it 
acquires  an  operating  business  or 
otherwise  falls  outside  the  definition  of 
an  investment  company; 

1.  During  the  period  of  time  the 
Company  is  exempted  from  registration 
under  the  Act,  it  will  not  purchase  or 
otherwise  acquire  any  securities  other 
than  securities  with  a  remaining 
maturity  of  397  days  or  less  and  that  are 
rated  in  one  of  the  two  highest  rating 
categories  by  a  nationally  recognized 
statistical  rating  organization,  as  that 
term  is  defined  in  rule  2a-7(a)(10)  under 
the  Act. 


2.  The  Company  will  continue  to 
comply  with  sections  9.  17(e).  and  36  of 
the  Act. 

3.  The  Company  will  continue  to 
comply  with  sections  17(a)  and  17(d). 
subject  to  the  following  exceptions; 

(a)  If  the  Company  becomes  subject  to 
the  jurisdiction  of  the  bankrjptcy  court, 
the  Company  need  not  comply  with 
sections  17(a)  or  17(d)  with  respect  to 
any  transaction,  including  without 
limitation  the  Reorganization  Plan,  that 
is  approved  by  the  bankruptcv  court: 
and 

(b)  The  Company  would  not  be 
required  to  comply  with  sections  17(a) 
or  17(d)  with  respect  to  any  transaction 
or  series  of  transactions  that  result  in  its 
ceasing  to  fall  within  the  definition  of 
an  "investment  company"  provided  that 
(i)  no  cash  payments  are  made  to  an 
"affiliated  person"  (as  defined  in  the 
Act)  of  the  Company  as  part  of  such 
transaction  or  series  of  transactions,  and 
(ii)  no  debt  securities  are  issued  to  an 
affiliated  person  of  the  Compan\  as  part 
of  such  transaction  or  series  of 
transactions  unless  such  debt  securities 
are  expressly  subordinated  upon 
liquidation  to  claims  of  the  holders  of 
the  Company's  debentures. 

4.  The  Company  will  continue  to 
comply  with  sections  17(f)  of  the  Act  as 
provided  in  rule  17f-2, 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary 

IFR  Doc.  97-604  Filed  1-13-97;  8:45  am) 
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[Release  No.  34-38124;  File  No.  SR-Amex- 
96-48] 

Self- Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc.  Relating  to  a  Fee 
Change 

January  6.  1997, 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  .^ct  of  1934,'  notice 
is  hereby  given  that  on  December  16. 
1996,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  fee  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  fee 
change  from  interested  persons, 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amex  IS  issuing  a  one-time  credit 
against  the  Exchange's  monthly  Floor 
Facility  Fee  for  those  members  who 
were  charged  such  fee  for  the  months  of 
.August  through  December.  1996 
(amounting  to  558:-!. 3.5  per  member  for 
such  period), 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
self- regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  fee  change  and 
discussed  any  comments  it  received  on 
the  proposed  fee  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV'  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A   Self-Regulator,'  Organization's 
Statemeni  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

As  the  Exchange  has  had  a  rewarding 
year  from     financial  perspective,  it  has 
decided  to  issue  a  one-time  credit 
against  its  munthl)  Floor  Facility  Fee 
for  those  members  who  wert^  charged 
such  fee  for  the  months  of  August 
through  December.  1996  (amounting  to 
$583.35  p  r  member  for  such  period). 

2.  Statutory  Basis 

Tbe  proposed  fee  change  is  consistent 
with  Section  6(bl  of  the  Act  ^  in  general 
and  furthers  the  objectives  of  Section 
6(b)(4)  in     irticular  in  that  it  is  intended 
to  assure  ine  equitable  allocation  of 
reasonable  dues.  fees,  and  other  charges 
among  Exchange  members,  issuers,  and 
other  persons  using  the  Exchange's 
facilities. 

B.  Self-Regulatory-  Organization  s 
Statement  on  Burden  on  Competition 

The  fee  change  will  impose  no  burden 
on  competition 

C  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  fee 
change. 
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III.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  charge 
imposed  by  the  Exchange  and  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3l(A)  of  the  Act  ^  and 
subparagraph  (e)  of  Rule  19b-4'' 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  fee 
change,  the  Commission  may  summarily 
ab'jgate  such  fee  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  fee  change  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
fee  change  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  §  552. 
will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room  in  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-96-48  and  should  be 
submitted  by  January  27.  1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarlaiid. 
Deputy  Secretary 
|FR  Doc.  97-807  Filed  1-13-97:  8:45  am) 

BH.LJNG  CODE  801(M)1-M 


M 5  U.S.C.  S  78s(b){3)(A). 

*17CFRl9b-»(e). 

M7CFR20O.3O-3la)(12). 


[Rcibase  No.  34-38128;  File  No.  SR-AMEX- 
96^6] 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stoci(  Exchange,  Inc. 
Relating  to  Amending  Rule  170  to 
Permit  Options  Specialist 
Organizations  and  Their  Approved 
Persons  to  Engage  in  Market  Maldng 
Activities  on  Other  Options  Exchanges 
in  the  Options  in  Which  They  Are 
Registered  on  the  AMEX 

January  6.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  27, 
1996,  the  American  Stock  Exchange, 
Inc.  ("AMEX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Reguiatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Excnange  proposes  to  amend 
Exchange  Rule  950(n)  to  permit  options 
specialist  organizations  and  their 
approved  persons  to  engage  in  market 
making  activities  on  other  options 
exchanges  in  the  options  in  which  they 
are  registered  on  the  AMEX. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self- regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-reguiator\'  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  950(n)  currently 
prohibits  AMEX  options  specialists  and 
their  "approved  persons' '  from 


effecting  transactions  in  specialty 
options  except  insofar  as  reasonably 
necessary  to  satisfy  their  specialist 
obligations  on  the  Exchange.  Thus, 
among  its  several  consequences.  Rule 
950(n)  prohibits  an  AMEX  specialist 
organization  and  its  approved  persons 
from  acting  as  a  market  maker  in  a 
specialty  option  on  the  floor  of  another 
options  market. 2  The  other  options 
exchanges  have  rules  that  are  similar  to 
AMEX  Rule  950(n)  with  respect  to 
persons  that  perform  functions  similar, 
or  identical,  to  those  of  a  specialist. ^ 
However,  it  is  the  Exchange's 
understanding  that  not  all  those  markets 
interpret  their  rules  in  the  same  manner 
as  the  AMEX.  Thus,  the  Exchange  has 
observed  Registered  Options  Traders 
("ROTs")  on  its  Floor  trading  as  market 
makers  in  options  in  which  affiliates  of 
such  ROTs  perform  a  specialist  function 
on  another  exchange. 

The  restrictions  on  the  trading 
activities  of  options  specialists  and  their 
approved  persons  have  their  origin  in 
the  Exchange's  and  the  New  York  Stock 
Exchange's  equity  trading  rules.  The 
AMEX  extended  these  restrictions  to 
listed  options  at  the  outset  of  the 
Exchange's  option  program  in  the  mid- 
1970s  in  order  to  expeditiously 
commence  trading  options  using  a 
combination  specialist/competitive 
market  maker  system.  While  these 
restrictions  reflect  historical  regulatory 
concerns,  the  federal  securities  laws  do 
not  require  that  trading  by  specialists 
and  their  approved  persons  in  specialty 
securities  should  be  limited  to  that 
necessary  to  the  specialist  function  on 
any  one  market.  In  many  respects, 
moreover,  the  policy  reasons  behind  the 
trading  restrictions  on  equity  specialists 
are  not  compelling  in  the  context  of 
options  due  to  the  derivative  pricing  of 
these  securities.  In  addition,  the 
limitations  contained  in  Rule  950(n)  on 
principal  trading  by  the  affiliates  of 
options  specialists  predate  multiple 
trading  of  listed  options.  When  you  add 
to  these  factors  the  extraordinary  level 
of  self-regulatory  organization 
surveillance  of  specialists  and  market 
makers,  the  Exchange  believes  that  the 


'  An  "approved  person"  is  a  person  or  entity  that 
controls  a  member  or  member  organization  or  that 


is  engaged  in  a  securities  or  kindred  business  and 
is  controlled  by  or  under  common  control  with  a 
member  or  member  organization.  See  Article  I. 
Section  3(g)  of  the  Exchange  Constitution. 

^  The  approved  persons  of  Exchange  specialists 
may  obtain  relief  from  the  restrictions  of  Rule 
950(nj  by  establishing  an  Exchange  approved 
information  barrier  pursuant  to  Rule  193.  In 
practice,  however,  it  has  generally  proven 
impractical  for  all  but  the  largest  broker-dealers  to 
establish  information  barriers  that  would  satisf\'  the 
requirements  of  Rule  193. 

'Chicago  Board  Option  Exchange  Rule  8.81(a). 
Pacific  Stock  Exchange  Rule  6.83(a),  Philadelphia 
Stock  Exchange  Rule  1020(e). 
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prophylactic  restrictions  on  trading 
represented  by  Rule  950(n)  are  not 
essential  to  ensure  compliance  with 
standards  of  fair  dealing. 

For  the  foregoing  reasons,  the 
Exchange  believes  that  it  is  appropriate 
to  permit  Exchange  specialist 
organizations  and  their  affiliates  to 
engage  in  market  making  in  specialty 
options  on  the  floor  of  other  options 
exchanges.  This  measure  will  eliminate 
a  regulatory'  disparity  between  the  rules 
of  the  Exchange  and  other  markets.  To 
ensure  that  specialist  organizations  and 
their  affiliates  do  not  intentionally  trade 
ahead  of,  or  otherwise  disadvantage, 
orders  on  the  AMEX  limit  order  book, 
the  Exchange  will  require  any  AMEX 
member  organization  that  seeks  to  act  as 
a  market  maker  on  the  floor  of  another 
options  exchange  in  an  option  in  which 
they  are  a  specialist  on  the  AMEX  to 
implement  policies  and  procedures 
designed  to  prevent  the  misuse  of 
information  regarding  limit  orders  on 
the  AMEX  limit  order  book.^  These 
policies  and  procedures  will  not  have  to 
conform  to  the  specific  requirements  of 
Rule  193.  Instead,  the  Exchange 
proposes  to  adopt  the  approach  used  by 
Congress  in  enacting  Sections  15(f)  and 
21 A  of  the  Act,  and  by  the  Commission 
in  adopting  Rule  14(e)(3)  under  the  Act, 
which  require  firms  to  adopt 
information  barriers,  but  do  not  legislate 
the  design  of  these  internal  controls.^ 
The  Exchange  believes  that  specialist 
firms  and  their  affiliates  should  have  the 
ability  (subject  to  Exchange  oversight)  to 
structure  information  barriers  that  are 
appropriate  to  the  structure  of  their 
firms. 

2.  Statutory'  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  ^  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 


♦As  proposed,  these  policies  and  procedures  wii 
not  be  subject  to  pre-approval  by  the  Exchange. 
Telephone  conversation  between  Pill  Floyd-Iones. 
Assistant  General  Counsel.  AMEX.  and  Heather 
Seidel,  Attorney.  Division  of  Market  Regulation, 
Commission,  on  January  2.  1997, 

'  See  Broker-Dealer  Policies  and  Procedures 
Designed  to  Segment  the  Flow  and  Prevent  the 
Misuse  of  Material  Nonpublic  Information. 
Secu.ities  and  Exchange  Commission  Division  of 
Market  Regulation,  March  1990. 

M5U.S.C.  78f(b)(5) 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received, 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 

within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  he  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulaton,'  organization 
consents,  the  Commission  will; 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  sand  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-96-46  and  should  be 
submitted  by  January'  27.  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,' 


Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  97-862  Filed  1-13-97;  8:45  am) 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Ctiange  Relating  to 
a  Fee  Waiver  by  the  Chicago  Stock 
Exchange,  Incorporated 

lanuarv-  6,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").'  notice  is  hereby  given  that  on 
December  17.  1996.  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items,  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulator> 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  waive 
certain  member  charges  in  its 
Membership  Dues  and  Fees  Schedule. 
Specifically,  the  Exchange  proposes  to 
waive  all  membership  dues  for  the 
month  of  December.  The  Exchange  also 
proposes  to  waive  all  fioor  telephone 
booth  and  post  space  charges  for  the 
fourth  quarter  of  1996  (i.e.,  October, 
November  and  December), 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Ba  is  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulator\'  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV'  below 
The  self-regulator>'  organization  has 
prepared  summaries,  set  forth  in 
sections  .\.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements 


"  17  CFR  200.30-3(8)11 2) 


15  U  S.C  §78s(b)(l). 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  waive  membership  dues  for 
the  month  of  December,  1996,  and 
waive  floor  telephone  booth  and  post 
space  charges  for  the  fourth  quarter  of 
1996  because  the  Exchange  has  already 
adequately  covered  its  costs  associated 
with  these  services  for  the  year. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6fb)(4)  of  the 
Act  ■^  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
issuers  and  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  '  and 
subparagraph  (e)  of  Rule  1 9t)-4  ■• 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  N.VV.. 
Washington,  D.C.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
coping  at  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-96-.12 
and  should  be  submitted  by  January  27, 
1997, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 
Deputy  Secretary 
|FR  Doc.  97-808  Filed  1-13-97,  8:45  ami 
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Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stork  Exchange, 
Incorporated  Relating  to  the  Circuit 
Breaker  Pilot  Program 

January  6. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  18.  1996, 
the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CHX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  Article 
IX.  Rule  lOA  "Trading  Halt  Due  to 
Extraordinary  Market  Volatility" 
("circuit  breakers") '  to  increase  the 


MSL'.SC.  §78f(b)(4). 
M5US.C.  «» 78s(b)(3)(A). 
•  17  CFR  19b-He). 


M7  CFR  20O.3O-3(a)(12). 

'  See  Securities  Exchange  Act  Release  Nos.  26218 
(October  26,  1988),  53  FR  44137  (November  1, 
1988);  27370  (October  23,  1989),  54  FR  43881 
(October  27.  1989):  28580  (October  25.  1990).  55  FR 
45895  (October  31,  1990):  29868  (October  28.  1991). 
56  FR  56535  (November  5.  1991);  33120  (October 
29,  1993),  58  FR  59503  (November  9.  1993);  36414 
(October  25.  1995).  60  FR  55630  (November  1. 
1995);  and  37459  (July  19.  1996).  61  FR  39172  (July 
26.  1996). 


levels  at  which  such  circuit  breakers  are 
triggered.  The  Exchange  seeks  to  effect 
these  changes  on  a  one-year  pilot  basis. 
The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  CHX,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Article  IX,  Rule  lOA  (Trading  Hahs 
Due  to  Extraordinary  Market  Volatihty) 
is  the  Exchange's  codification  of  the 
several  recommendations  for  circuit 
breakers  which  were  made  in  the  wake 
of  the  market  break  of  1987.  The  current 
rule,  which  is  due  to  expire  on  October 
31,  1997,  provides  that  if  the  Dow  Jones 
Industrial  Average  ^  ("DJIA")  falls  250 
or  more  points  below  its  previous 
trading  day's  closing  value,  trading  in 
all  stocks  on  the  Exchange  shall  halt  for 
one-half  hour.  The  Rule  further  provides 
for  a  one  hour  trading  halt  if  the  decline 
in  the  DJIA  is  400  or  more  points. 
Although  the  Rule  was  amended  in  July 
1996  to  shorten  the  time  periods  for 
marketwide  trading  halts,  the  levels  of 
the  circuit  breakers  themselves  have  not 
been  adjusted  since  the  Rule  was  first 
adopted.  The  Exchange  believes  that  it 
is  appropriate  to  amend  Article  IX.  Rule 
lOA  to  raise  the  circuit  breakers  from 
250  points  to  350  points  and  from  400 
points  to  550  points. 

Article  IX.  Rule  lOA  was  approved  by 
the  Commission  in  October  1988  as  a 
one-year  pilot-*  and  has  been  extended 
on  a  pilot  basis  since  then.  At  that  time, 
the  DJIA  was  at  a  level  of  about  2100 
points.  A  250  point  drop  would  have 
represented  at  12%  decline  in  the 
average.  A  400  point  drop  would  have 


'  "Dow  Jones  Industrial  Average"  is  a  service 
marlc  of  Dow  (ones  &  Company.  Inc. 

'  See  Securities  Exchange  Act  Release  No.  26218 
(October  26.  1988),  53  FR  44137  (November  1, 
1988). 
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represented  a  19%  decline  in  the 
average.  Article  IX,  Rule  lOA  has  never 
been  invoked,  as  the  DJIA  has  not 
declined  by  250  points  or  more  since 
the  rule  was  adopted.  The  largest 
decline  occurred  on  March  8,  1996, 
when  the  DJIA  fell  intra-day  217  points 
below  its  previous  day's  closing  value. 
Today,  with  the  DJIA  at  about  6500 
points,  a  250  or  400  point  drop  would 
represent  a  much  smaller  percentage 
decline  in  the  average  (3.8%  and  6.2%, 
respectively). 

The  proposed  circuit  breakers  of  350 
and  550  points  would  represent, 
respectively,  a  5.4%  and  8.5%  decline 
in  the  DJIA,  which  are  significant 
market  declines  and  thus  represent 
appropriate  levels  at  which  to  halt 
trading.  The  proposed  trigger  values 
take  into  account  the  rise  in  market 
values  since  the  Rule  was  first  adopted, 
while  also  recognizing  the  fact  that  the 
original  trigger  values  have  never  been 
reached.  The  Exchange  believes  that  the 
new  trigger  values  in  Article  IX,  Rule 
lOA  should  be  stated  in  absolute 
numbers,  rather  than  in  terms  of 
percentages  of  the  DJIA,  in  order  to 
facilitate  understanding  by  all  market 
participants  as  to  exactly  when  the 
circuit  breakers  will  be  utilized. 

The  Exchange  seeks  to  effect  these 
changes  on  a  one-year  pilot  basis.  The 
adoption  of  amendments  to  Article  IX, 
Rule  lOA  would  be  contingent  upon  the 
adoption  of  amended  rules  or 
procedures  substantively  identical  to 
this  rule  by: 

(1)  All  United  States  stock  exchanges 
and  the  National  Association  of 
Securities  Dealers,  Inc.  with  respect  to 
the  trading  of  stocks,  stock  options  and 
stock  index  options;  and, 

(2)  All  United  States  futures 
exchanges  with  respect  to  the  trading  of 
stock  index  futures  and  options  on  such 
futures. 

The  exchange  believes  that  an  all- 
market  trading  halt  requirement  at 
appropriate  levels  will  promote  stability 
and  investor  confidence  during  periods 
of  significant  stress  by  providing  market 
participants  with  a  reasonable 
opportunity  to  become  aware  of  and 
respond  to  significant  price  movements, 
thereby  facilitating  in  an  orderly  manner 
the  maintenance  of  an  equilibrium 
between  buying  and  selling  interest. 

2.  Basis 

The  exchange  believes  that  the 
proposed  rule  change  is  consistent  vdth 
Section  6(b)(5)  of  the  Act  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade.  The  Exchange 
believes  that  amending  Article  IX,  Rule 
lOA  on  a  pilot  basis  is  consistent  with 
these  objectives  in  that  the  revised 


trading  halt  triggers  during  a  period  of 
significant  stress  can  be  expected  to 
provide  market  participants  with  a 
reasonable  opportunity  to  become  aware 
of  and  respond  to  significant  price 
movements,  thereby  facilitating,  in  an 
orderly  manner,  the  maintenance  of  an 
equilibrium  between  buying  and  selling 
interest. 

B.  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Other. 

No  MTitten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatorv 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N  W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 


copying  at  the  principal  office  of  the 
CHX.  All  sub  nissions  should  refer  to 
File  No.  SR-CHX-96-33  and  should  be 
submitted  by  January  27.  1997 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority- 
Margaret  H.  McFarland, 
Deputy  Secretan 

IFR  Doc.  97-809  Filed  1-13-97;  845  am) 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Associatior  of  Securities  Dealers,  Inc. 
Relating  to  Increase  in  Minimum  Gross 
Income  Assessment 

lanuaPt  6.  1997 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  .^ct  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  24.  1996.  the  National 
■A.ssociation  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  Ii.  and  III  below,  which  Items 
have  been  prepared  by  the  N.^SD  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation.  Inc.  ("NASD 
Regulation")  is  proposing  a  rule  change 
to  amend  Section  1  to  Schedule  A  of  the 
By-Laws  to  increase  the  mmimum  gross 
income  assessment  from  $850.00  to 
51.200,00  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

Schedule  A  to  the  NASD  By-Laws 

.Assessments  and  fees  pursuant  to  the 
provisions  of  .Article  V'l  of  the  By-Laws 
of  the  Corporation,  shall  he  determined 
on  the  following  basis 

Section  1 — Assessments 

Each  member  shall  pay  an  annual 
assessment  composed  of: 

(a)  .An  amount  equal  to  the  greater  of 
SJ. 200. 00(850  00]  or  the  total  of 

(i)  0.125"^  of  the  annual  gross  revenue 
from  state  and  municipal  securities 
transactions. 


M7CFk2O0.30-3Ia)(12). 
•15  U.S.C  §78slb)(l). 
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(ii)  0.125%  of  annual  gross  revenue 
from  other  over-the-counter  securities 
transactions, 

(iii)  0.125%  of  the  annual  gross 
revenue  from  U.S.  Government 
securities  transactions,  and 

(iv)  With  respect  to  members  whose 
books,  records,  and  financial  operations 
are  examined  by  the  NASD,  0.125%  of 
annual  gross  revenue  from  securities 
transactions  executed  on  an  exchange. 

Each  member  is  to  report  annual  gross 
revenue  as  defined  in  Section  5  of  this 
Schedule,  for  the  preceding  calendar 
year. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Article  VI  of  the  By-Laws  authorizes 
the  NASD  Board  of  Governors  to  levy 
fees,  dues  and  assessments  to  be  paid  bv 
members  to  defray  reasonable  expenses 
incurred  in  the  administration  of  the 
worlc  of  the  NASD.  Currently,  each 
member  of  the  NASD  is  required  to  pav 
an  annual  gross  income  assessment  of 
the  greater  of  (i)  S850.00  or  (ii)  the  total 
of  0.125%  of  the  annual  gross  revenue 
from  state  and  municipal  securities 
transactions,  0.125%  of  annual  gross 
revenue  from  other  over-the-counter 
securities  transactions.  0.125%  of  the 
annual  gross  revenue  from  U.S. 
Government  securities  transactions, 
and,  with  respect  to  members  whose 
books,  records,  and  financial  operations 
are  examined  by  the  NASD.  0  125%  of 
annual  gross  revenue  from  securities 
transactions  executed  on  an  exchange. 

The  minimum  gross  income 
assessment  of  $850.00  has  not  been 
changed  since  1989.  Due  to  infiationary 
pressures  and  increased  regulatory- 
costs,  the  NASD  is  proposing  to  raise 
the  minimum  gross  income  assessment 
from  $850  00  to  $1  200  00.  The  1997 
expenses  of  NASD  Regulation  are 
expected  to  grow  by  $43  million  or  24% 
as  the  result  of  various  factors, 
including,  among  other  things, 
initiatives  designed  to  respond  to  the 


findings  by  the  SEC  in  its  recent  report 
concerning  the  NASD,^  completion  of  a 
regulatory  transition  plan  for  the 
examination  program,  development  of 
the  new  Central  Registration  Depository 
system,  further  implementation  of  the 
Arbitration  Policy  Task  Force 
recommendations  and  continued 
development  of  an  Order  Audit  Trail 
System.  The  proposed  increase  in  the 
minimum  gross  income  assessment, 
along  with  anticipated  revenue  growth 
in  other  areas,  is  expected  to  help  Jefiray 
the  significant  increase  in  regulatory 
costs  anticipated  to  be  incurred  by 
NASD  Regulation. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act, 3  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  in  that  the  proposed  rule 
reasonably  provides  for  an  increase  in 
the  minimum  gross  income  assessment 
to  help  defray  the  significant  increase  in 
regulatory  costs  anticipated  to  be 
incurred  by  NASD  Regulation. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3){A)  of  the  Act "  and 
subparagraph  (e)  of  Rule  19b-4  5 
thereunder  in  that  it  constitutes  a  due, 
fee  or  other  charge  imposed  by  the 
Association.  However,  the  NASD  has 
determined  to  implement  the  rule 
change  on  January  1,  1997. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change,  the  Commission 
may  summarily  abrogate  the  rule  change 
if  it  appears  to  the  Commission  that 
such  action  is  necessary  or  appropriate 


'  See,  Report  Pursuant  To  Section  21  (a)  Of  The 
Securities  Exchange  Act  Of  1934  Regarding  the 
NASD  And  the  Nasdaq  Slock  Market.  U.S. 
5»ecurities  and  Exchange  Commission  (August  8. 
1996). 

M5U.S.C578o-3(b)(5). 
M5U.S.C.  S78s(b)(3)(A). 
»17CFR  19t>-*(e). 


in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiiments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-96-56  and  should  be 
submitted  by  January  27,  1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  97-860  Filed  1-13-97;  8:45  am] 
BILUNG  CODE  8010-01-M 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  SEC 
Transaction  Fees 

January  7.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is  ' 
hereby  given  that  on  January.2,  1997, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I, 
Il.and  III  below,  which  Items  have  been 
prepared  by  the  NASD.^  The  NASD  has 
designated  this  proposal  as  one 
constituting  a  change  to  a  due,  fee,  or 


6  17CFR20O.3O-3(a)(12). 

'  The  Commission  notes  that  the  NASD  filed  a 
technical  amendment  to  the  proposal  (Amendment 
No.  IJ  on  lanuary  3.  1997. 
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other  charge  under  Section 
19(b)(3)(A)(ii)  of  the  Act,  which  renders 
the  rule  effective  upon  receipt  of  this 
fiUng.  The  Commission  is  pubUshing 
this  notice  to  sohcit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
Schedule  A,  Section  8  of  the  By-Laws  of 
the  NASD  to  authorize  the  NASD  to 
recoup  from  its  members  SEC 
transaction  fees  assessed  against  the 
NASD  pursuant  to  the  Omnibus 
Consolidated  Appropriations  Act  for 
Fiscal  Year  1997  and  Section  31  of  the 
Act,  as  amended  by  the  National 
Securities  Markets  Improvement  Act  of 
1996.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
italicized  and  proposed  deletions  are 
bracketed. 

Schedule  A 

Secton  8  (Fee  on  Cleared  Transactions] 
Transaction  Fees 

(a I  NASD  fee  on  cleared  transactions. 
Each  member  shall  be  assessed  a 
transaction  charge  of  $0625  per  1.000 
shares,  with  a  minimum  charge  per  side 
of  S.025  and  a  maximum  charge  per  side 
of  S. 46875  for  each  over-the-counter 
transaction  with  another  member  of  the 
Association  reportable  through  ACT  in 
which  the  member  acts  either  as  an 
agent  or  a  principal  for  the  purchase 
and/or  sale  of  equity  securities. 

(b)  SEC  transaction  fee.  Each  member 
shall  be  assessed  a  transaction  fee  of  1/ 
300  of  one  percent  of  the  aggregate 
dollar  value  of  sales  of  covered 
securities  transacted  by  or  through  such 
member.  For  purposes  of  this  section, 
covered  securities  shall  mean: 

(i)  all  securities  traded  otherwise  than 
on  a  national  securities  exchange  (other 
than  bonds,  debentures,  other  evidences 
of  indebtedness,  and  any  sale  or  any 
class  of  sales  of  securities  which  the 
Securities  and  Exchange  Commission 
may  exempt  from  the  fee  imposed  by 
Section  31  of  the  Securities  Exchange 
Act  of  1934,  and  securities  described  in 
subparagraph  (ii))  that  are  subject  to 
prompt  last  sale  reporting  and 

(ii)  effective  October  1.  1997. 
securities  registered  on  a  national 
securities  exchange  pursuant  to  Section 
12(b)  of  the  Securities  Exchange  Act  cf 
1934  (other  than  bonds,  debentures, 
other  evidences  of  indebtedness,  and 
any  sale  or  any  class  of  sales  of 
securities  which  the  Securities  and 
Exchange  commission  may  exempt  from 
the  fee  imposed  by  Section  31  of  the 


Securities  Exchange  Act  of  1934)  traded 
otherwise  than  on  such  exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Congress  recently  enacted  the 
National  Securities  Markets 
Improvement  Act  of  1996 
("Improvement  Act")  and  the  Omnibus 
Consolidated  Appropriations  Act  for 
Fiscal  Year  1997  ("Appropriations 
Act"),  which  together  require  the  NASD 
to  pay  SEC  transaction  fees  for  two 
classes  of  securities  generally. 

Effective  ]anuary  1.  1997,  pursuant  to 
the  Appropriations  Act,  the  NASD  is 
required  to  pay  to  the  Commission  a  fee 
equal  to  ^500  of  one  percent  of  the 
aggregate  amount  of  sales  transacted  by 
or  through  any  NASD  member 
otherwise  than  on  a  national  securities 
exchange  of  securities  (other  than 
bonds,  debentures,  and  other  evidences 
of  indebtedness)  subject  to  prompt  last 
sale  reporting.  This  applies  to  securities 
listed  on  The  Nasdaq  Stock  Market,  as 
well  as  many  non-Nasdaq  securities 
traded  over  the  counter  that  also  are 
subject  to  N.\SD  rules  requiring  the 
reporting  of  transactions  within  90 
seconds  of  execution.'  On  September  1. 
1997,  the  fees  are  required  pursuant  to 
Section  31  of  the  Exchange  Act,  as 
amended  by  the  Improvement  Act,  and 
Exchange  Act  Rule  31-1  thereunder. ^ 

Effective  October  1.  1997.  Section  31 
of  the  Exchange  Act.  as  amended  by  the 
Improvement  Act,  will  require  the 
NASD  to  pay  to  the  Commission  the 
existing  transaction  fee  that  applies  to 
off-exchange  trades  of  exchange- 
registered  securities  (so-called  "third 
market"  transactions).  Currently,  broker- 
dealers  pay  this  fee,  which  is  equal  to 


'  S(f  N.^SD  Rules  4632,  4642.  and  6620.  Funher. 
as  discussed  herein,  the  fee  will  apply  n  certain 
transactions  which  currentl)  are  not  required  to  be 
reported  within  90  seconds  of  execution   Spe  note 
8  and  accompanying  text,  infra 

'  Spf  Securities  Exchange  .^ct  Release  No.  38073 
(December  23.  1996),  61  FR  68590  (December  30 
1996). 


'/300  of  one  percent  of  the  aggregate 
value  of  off -exchange  transactions  in 
exchange-registered  securities,  directly 
to  the  Commission. 

The  SEC  fees  will  remain  at  ^  joo  of 
one  percent  through  fiscal  yeeir  2006 
pursuant  to  the  Improvement  Act.  In 
fiscal  year  2007.  the  fees  decline  to  Veoo 
of  one  percent 

The  proposed  amendment  to 
Schedule  A,  Section  8  of  the  NASD  By- 
Laws  authorizes  the  N.^SD  to  recoup 
from  its  members  the  transaction  fees 
that  NASD  will  be  required  to  pay  to  the 
Commission  pursuant  to  the  new- 
legislation.  As  such,  the  proposed 
amendment  will  parallel  existing 
practices  with  respect  to  the  transaction 
fees  that  Section  31  currently  imposes 
on  national  securities  exchanges.  It  is 
contemplated  that  NASD  members  will 
be  free  to  pass  the  proposed  fee  through 
to  those  customers  whose  transactions 
were  subject  to  the  fee,  as  is  generally 
done  with  respect  to  the  existing 
Section  31  fee  on  national  securities 
exchanges. 

The  fees  will  be  collected  by  the 
NASD  through  clearing  firms  that  are 
NASD  members,  based  on  trade  report 
information  submitted  into  the 
Automated  Confirmation  Transaction 
system  (  ■.^CT")  by  these  firms  and  their 
correspondent  firms  Because  tne  fee  is 
assessed  on  each  transaction,  all 
transactions  that  are  submitted  into  ACT 
for  reporting  purposes  will  be  subject  to 
an  SEC  fee,  regardless  of  whether  the 
transaction  is  a  "cleared"  transaction. 
Thus,  the  fee  will  be  imposed  based  on 
reported  trades  rather  than  cleared 
trades.  The  fee  is  based  on  the  reported 
price,  exclusive  of  any  markup  or 
markdown. 

Pavment  of  the  accumulated 
transaction  fees  to  the  NASD  is  the 
responsibility  of  NASD  member  clearing 
firms.  The  NASD  will  calculate  the  fees 
based  on  each  transaction  attributed  on 
a  monthly  basis.  Each  clearing  firm's 
transactions  will  be  consolidated  with 
all  reported  trades  of  its  correspondents, 
and  the  NASD  will  debit  each  clearing 
firm's  account  at  the  National  Securities 
Clearing  Corporation  or  the  Stock 
Clearing  Corporation  of  Philadelphia 
each  month  An  N.^SD-generated 
invoice  will  be  forwarded  to  each 
clearing  member  as  confirmation  of  the 
deduction.  Self-clearing  firms  will  be 
billed  directlv  and  will  be  expected  to 
remit  payment  directly  to  the  N.^SD 

As  noted,  the  fee  applies  to  all  non- 
debt  securities  subject  to  prompt  last- 
sale  reporting,  i.e..  the  N.^SD's  "90 
second  rule  "  ■*  Thus,  the  fee  applies  to 
all  securities  hsted  on  The  Nasdaq  Stock 


*  NASD  Rules  4632,  4642,  and  6620. 
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Market,  with  the  exception  of  listed 
convertible  debt.  Therefore,  the  types  of 
Nasdaq  securities  subject  to  the  fees 
include:  common,  preferred,  ADl^, 
foreign,  Canadian  foreign,  warrants, 
rights,  and  units. 

Because  NASD  rules  also  require  such 
prompt  last  sale  reporting  for 
transactions  involving  all  domestic, 
Canadian,  and  ADRs  that  are  non- 
Nasdaq  OTC  Equity  Securities, ^  the 
transaction  fee  applies  to  these 
securities  as  well.  This  includes  many 
securities  quoted  in  the  OTC  Bulletin 
Board  or  in  the  National  Quotation 
Bureau's  "Pink  Sheets."  Conversely. 
foreign  securities  (other  than  Canadian 
securities  and  ADRs)  that  are  non- 
Nasdaq  OTC  Equity  Securities  are  not 
subject  to  the  SEC  fee.  because  NASD 
rules  currently  permit  members  to 
report  transactions  in  these  securities  on 
the  day  after  trade  date  (T+l).^ 

The  fee  also  applies  to  transactions  in 
covered  securities  executed  outside 
normal  hours.  These  transactions  are 
reported  into  ACT  pursuant  to  NASD 
Rules  4632(a)(4).  4642(a)(4).  6420(a). 
and  6620(a)(3).' 

The  NASD  also  will  be  collecting  the 
SEC  fee  for  odd-lot  transactions  and 
transactions  effected  pursuant  to  the 
exercise  of  an  option  on  a  covered 
security.  The  NASD  notes  that  although 
these  types  of  transactions  generally  are 
not  reported  into  ACT.  they  are 
nonetheless  subject  to  the  SEC  fee.^ 
With  respect  to  transactions  that  result 
from  the  exercise  of  a  listed  option 
cleared  through  Options  Clearing  Corp 
("OCC")  where  the  underlying  security 
is  subject  to  the  fee  (e.g..  because  it  is 
a  Nasdaq  security  or  is  otherwise  subject 
to  prompt  last  sale  reporting),  the  fee 
will  be  collected  by  OCC  on  behalf  of 
the  NASD.  With  respect  to  odd-lot 
transactions  and  transactions  pursuant 
to  the  exercise  of  a  c:onventional  or 
"OTC"  option  where  the  underlying 
security  is  subject  to  the  fee.  there 
currently  is  no  automated  means  to 
calculate  and  assess  the  fee.  Therefore, 
for  these  types  of  transactions  onlv.  the 
NASD  will  require  NASD  clearing  firms 
to  account  and  submit  payment  for  such 
activity  by  them  and  their  respective 
correspondents  on  a  monthly  basis.  Self- 
clearing  firms  also  will  be  required  to 


'NASD  Rule  6610. 

"NASD  Rule  6620(a|. 

■  See  letter  from  .\nne  H.  Wright,  .Associate 
General  Counsel.  N.\SD.  to  lames  T  .McHale.  Esq  . 
Office  of  Market  Supervision.  Division  of  Market 
Regulation.  Commission,  dated  lanuarv  6.  1997 
("Clarification  Letter") 

'See  Securities  Exchange  .\rA  Relea.ie  No.  38073 
(December  23.  19961.  61  FR  68590  (December  30. 
19961.  at  footnote  27. 


account  and  submit  payment  for  such 
activity  on  a  monthly  basis. ^ 

Each  NASD  member  firm  will  be 
responsible  for  determining  whether  the 
securities  they  trade  are  subject  to 
prompt  last  sale  reporting  requirements, 
and  thus  subject  to  the  transaction  fee. 
Nonetheless,  the  NASD  recognizes  that 
member  firms  may  experience  difficulty 
in  modifying  their  systems  by  January  1, 
1997  to  distinguish  between  Canadian 
and  other  foreign  non-Nasdaq  OTC 
equity  securities.  To  assist  members  in 
determining  which  foreign  non-Nasdaq 
OTC  Equity  Securities  are  subject  to  the 
transaction  fee.  the  NASD  will  initially 
make  available  a  list  of  non-Nasdaq 
Canadian  securities  on  which  it  intends 
to  assess  the  transaction  fee. 

The  transaction  fee  applies  to  all 
transactions  in  covered  securities  by  or 
through  any  member  otnerwise  than  on 
a  national  securities  exchange, 
regardless  of  the  capacity  in  which  the 
member  is  trading.  For  transactions 
between  two  NASD  members,  the  NASD 
generally  will  assess  the  fee  on  the 
member  on  the  sell  side.  For 
transactions  between  an  NASD  member 
and  a  customer,  the  NASD  will  assess 
the  fee  on  the  NASD  member. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  1.5A(b)(5)  of  the 
Act,'°  which  requires,  inter  alia,  that  the 
NASD's  rules  provide  for  the  equitable 
allocation  of  reasonable  fees  among 
members.  The  proposed  fees  are 
consistent  with  the  appropriations  Act 
and  the  Improvement  Act,  and  are 
similar  to  the  transaction  fees  that  have 
applied  to  exchange  transactions  for 
many  years. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Other 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 

rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  ACt  and  Rule 


19b— 4  thereunder.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  the  File  No.  SR-NASD- 
96-57  and  should  be  submitted  by 
January  27,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
(PR  Doc.  97-861  Filed  1-13-97;  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38149;  File  No.  SR-NASD- 
97-01] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Changes  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  SelectNet 
Orders 

January  10.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  8,  1997, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 


"See Clarification  Letter,  supra  note  7. 
■"15U.S.C.  780-3. 


"  17  CFR  200.30-3(a)(12). 
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The  Nasdaq  Stock  Market,  Inc.,  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

Nasdaq  requests  the  Commission  to 
find  good  cause  pursuant  to  Section 
19(b)(2)  for  approving  the  proposed  rule 
change  prior  to  the  30th  day  after 
publication  in  the  Federal  Register.  The 
Order  Execution  Rules  become  effective 
January  20,  1997.  The  rule  change 
proposed  in  this  filing  is  essential  to 
ensure  the  successful  implementation 
and  operation  of  Nasdaq'.^  system 
designed  to  facilitate  the  ECN  Display 
Alternative  envisioned  by  the  Order 
Execution  Rules.  Accordingly.  Nasdaq 
requests  the  Commission  to  accelerate 
the  effectiveness  of  the  proposed  rule 
change  prior  to  the  30th  day  after  its 
publication  in  the  Federal  Register. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule 

Pursuant  to  Section  19(t)(l)  under  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b— 4  thereunder,  the  NASD 
is  submitting  this  rule  filing  to  adopt 
certain  rules  regarding  The  Nasdaq 
Stock  Market's  ("Nasdaq")  SelectNet 
Service  to  clarify  members'  obligations 
regarding  the  use  of  the  service  as  it  will 
operate  under  the  Commission's  new 
limit  order  display  rule,  Rule  llAcl-4 
("Displav  Rule")  and  amendments  to 
Rule  llAcl-l(c)(5)  ("ECN 
Amendment").'  (New  Text  is  italicized.) 


Conduct  Rules 

***** 

3300.  TRADING 

***** 

3380.  SELECTNET  SERVICE 
(a)  Cancellation  of  a  SelectNet  Order 
No  member  shall  cancel  or  attempt  to 
cancel  an  order,  whether  preferenced  to 
a  specific  market  maker  or  electronic 
communications  network,  or  broadcast 
to  all  available  members,  until  a 
minimum  time  period  often  seconds 
has  expired  after  the  order  to  be 
canceled  was  entered.  Such  ten  second 
time  period  shall  be  measured  by  the 
Nasdaq  processing  system  processing 
the  SelectNet  order. 


'  Sep  Securities  Exchange  .^cl  Release  No. 
37619A  (September  6.  1996),  61  FR  48290 
(September  12.  1996]  ("Order  Execution  Rules 
Adopting  Release")  adopting  Ruie  1  l.Acl-4  and 
amendments  to  Rule  llAcl-1  ("Quote  Rule") 
(collectively  "Order  Execution  Rules"). 


(b)  Prohibition  Regarding  The  Entry  of 
Conditional  Orders 

No  member  shall  enter  an  order  into 
SelectNet  that  is  preferenced  to  an 
electronic  communications  network 
covered  by  Rule  4623  that  has  any 
conditions  regarding  responses  to  the 
order,  e.g.,  preferenced  SelectNet  orders 
sent  to  electronic  communications 
networks  shall  not  be  all  or  none,  or 
subject  to  minimum  execution  size 
above  a  normal  unit  of  trading,  or 
deemed  non-negotiable. 
«        *         *         ♦         * 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV'  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  November  18.  1996.  the  NASD 
and  Nasdaq  proposed  several  changes  to 
their  rules  and  systems  to  address 
changes  to  the  Nasdaq  Stock  Market 
stemming  from  the  Commission's 
adoption  of  the  Order  Execution  Rules  - 
The  Display  Rule  requires  the  display  in 
a  market  maker's  quote  of  certain 
customer  limit  orders  and  the  ECN 
Amendment  requires  a  market  maker  to 
display  in  its  quote  any  better  priced 
order  the  market  maker  places  into  an 
electronic  communication  network 
("ECN").  Alternatively,  the  ECN 
Amendment  provides  an  exception  to 
the  market  maker's  display  obligation 
that  depends  upon  the  ECN  itself 
displaying  its  best-priced  orders  in 
Nasdaq  and  allowing  brokers  and 
dealers  to  access  such  orders  ("ECN 
Display  Alternative  '). 

Among  the  changes  to  Nasdaq's  rules 
and  systems  to  accommodate  trading  in 
the  new  environment  the  Order 
Execution  Rules  create,  Nasdaq  has 
proposed  a  mechanism  to  allow  ECNs  to 
take  advantage  of  the  ECN  Display 
Alternative  by  providing  a  linkage  to 
Nasdaq.  A  critical  portion  of  Nasdaq's 


-  See  Securities  Exchange  Act  Release  No.  38008 
(December  2.  1996).  61  FR  64550  (December  5. 
1996)  notice  of  N.^SD  filing  of  proposed  rule 
change,  file  number  9&-43. 


mechanism  involves  an  existing  Nasdaq 
system.  SelectNet,  which  will  be  the 
means  by  which  NASD  members  that 
are  not  subscribers  to  a  particular  ECN 
may  access  the  ECN's  orders  that  are 
being  displayed  in  Nasdaq's  quote 
montage  pursuant  to  the  ECN  Display 
Alternative.  To  access  those  orders, 
NASD  members  will  be  permitted  to 
enter  SelectNet  preferenced  orders,  i.e.. 
orders  that  are  directed  to  a  particular 
ECN  at  its  displayed  price  Under  the 
terms  of  agreements  Nasdaq  will  enter 
into  with  each  ECN  choosing  to  utilize 
this  SelectNet  linkage  ("ECN 
agreements ').  the  ECN  will  be  required 
to  respond  as  soon  as  possible  within 
seconds  to  the  preferenced  order 

In  the  course  of  working  with  ECNs 
on  this  access  linkage  via  SelectNet. 
Nasdaq  and  the  ECNs  have  discovered 
that  problems  occur  when  members 
entering  orders  into  SeleciNet.  whether 
preferenced  orders  or  broadcast, 
immediately  cancel  such  orders.  In 
addition,  there  are  problems  when 
members  impose  conditions,  restrictions 
or  limitations  on  the  orders  entered  For 
example,  an  ECN  operating  an 
automated  response  s\stem  develops 
response  difficulties  when  it  receives  an 
all  or  none  preferenced  order.  Nasdaq 
proposes,  through  this  proposed  nile 
change,  to  prohibit  members  from 
entering  conditional  orders  into 
SelectNet  when  they  are  preferenced  to 
an  ECN.  Nasdaq  plans  to  develop 
system  changes  that  will  prevent  the 
entry  of  such  conditional  orders  as  soon 
as  possible. 

Additionally,  the  immediate 
cancellation  of  an  order  entered  in 
SelectNet  causes  significant  problems 
for  the  ECN  that  had  received  such 
order  and  was  attempting  to  accept  that 
order.  .^11  ECNs  will  be  required, 
pursuant  to  performance  standards  that 
will  be  in  the  ECN  agreements,  to 
operate  an  automated  system  for 
accepting  orders  via  SelectNet.  The  ECN 
automated  system  must  be  able  to 
accept  the  SelectNet  preferenced  order 
and  send  a  message  to  Nasdaq  and  to 
the  ECN's  own  customer  indicating  that 
an  execution  has  occurred.  Howe\er, 
because  an  e.xecution  does  not  occur 
until  the  Nasdaq  system  processor 
receives  the  ECN  acknowledgement  that 
it  has  in  fact  accepted  the  order,  a 
member's  cancellation  message  may 
arrive  at  the  Nasdaq  processor  first 
Consequently,  by  the  time  the 
acceptance  message  arrives  at  Nasdaq's 
processor  for  its  acknowledgement,  the 
Nasdaq  processor  may  have  already 
accepted  the  cancellation.  This  will 
result  in  Nasdaq  rejecting  the  execution 
acknowledgement  from  the  ECN  and 
hence  harm  the  customer  of  the  ECN 
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who  believed  an  execution  had 
occurred.  Nasdaq  believes  it  is 
appropriate,  therefore,  to  require  a 
member  that  has  entered  any  order  into 
SelectNet,  a  preferenced  order  or 
broadcast,  to  wait  at  least  ten  seconds 
before  cancelling  that  same  order.  In 
this  manner,  the  ECN  or  market  maker 
operating  a  rapidly  responding  system 
will  not  be  adversely  disadvantaged. 

Nasdaq  notes  that  the  establishment 
of  a  minimum  life  of  an  order  at  ten 
seconds  is  its  initial  response  to  a 
significant  concern  that  it  has  had  with 
the  use  of  SelectNet  and  the  rapid 
cancellation  of  orders.  The  entr\'  of  large 
numbers  of  preferenced  and  broadcast 
orders  into  SelectNet  that  aire  cancelled 
within  a  very  short  time  span  creates 
serious  market  quality  concerns.  Two 
particular  problems  occur:  (1)  the  rapid 
entry  and  almost  immediate 
cancellation  of  SelectNet  orders  causes 
a  misleading  appearance  of  activity  that 
is  virtually  impossible  to  access  (i.e. 
"flickering"  orders);  and  (2)  because  of 
the  system  design  of  SelectNet,  the  large 
number  of  order  sent  to  the  SelectNet 
window  on  Nasdaq  Workstation  II 
("NVVH")  rapidly  scroll  off  the  screen 
before  a  market  maker  can  see  the  order 
and  react  to  it  (the  "scroll-off  problem). 

Two  issues  arise  because  of  the  many 
SelectNet  orders  that  are  cancelled 
almost  as  soon  as  they  have  been 
entered.  First,  the  market  may  be  misled 
by  an  appearance  of  significant  activity 
in  a  particular  issue,  when,  in  fact,  very 
few  orders  actually  are  accessible  or 
carry  any  real  price  discovery 
information.  The  appearance  of  massive 
numbers  of  buy  or  sell  orders  first 
showing  up  on  the  screen  could  cause 
market  makers  and  other  members  to 
beheve  that  significant  news  on  an  issue 
is  causing  the  order  flow,  leading 
market  makers  to  adjust  their  quotations 
and  order  entry  firms  to  incorrectly 
make  order  entr>'  decisions  based  on 
their  observation  of  the  heavy  influx  of 
orders.  The  entry  of  these  particular 
SelectNet  orders  is  essentially  a 
distracting  and  potentially  harmful 
"noise"  that  disrupts  the  efficient  price 
discovery  process.  Indeed,  because 
these  orders  are  so  rapidly  cancelled,  it 
appears  that  many  of  these  orders  were 
not  entered  with  the  intention  of  being 
executed. 

Additionally,  assuming  that  each 
order  is  entered  with  the  intention  that 
it  is  to  be  executed,  the  almost 
immediate  cancellation  often  prevents 
other  market  participants  from  reacting 
effectively  to  the  display  of  customer 
order  interest.  Nasdaq  believes  that  the 
flurry  of  SelectNet  orders  being  entered 
with  almost  immediate  cancellations  is 


the  functional  equivalent  of  the 
"flickering  quote"  problem. ^ 

Nasdaq  believes  that  the  immediate 
cancellation  of  orders  entered  into 
SelectNet  poses  problems  similar  to 
those  caused  by  flickering  quotations. 
Essentially,  if  orders  entered  through 
SelectNet  are  immediately  cancelled 
they  are  thus  virtually  inaccessible  and 
therefore  misleading.  If  orders  entered 
into  SelectNet  are  to  have  any  meaning, 
particularly  when  they  are  broadcast  to 
the  entire  market,  it  seems  that  such 
orders  should  have  a  reasonable 
minimum  period  of  life  that  permits 
other  market  participants  to  access 
them. 

In  addition  to  the  problems  caused  by 
the  basic  inaccessibility  of  such  orders, 
the  unique  design  by  which  SelectNet 
orders  are  displayed  is  adversely 
effected  by  the  heavy  influx  of  such 
orders  and  subsequent  cancellations. 
The  NWII  displays  SelectNet  orders  on 
a  four- line  window  at  the  bottom.  Each 
SelectNet  order  occupies  one  line  of  the 
four-line  window.  Thus,  when  more 
than  four  orders  are  sent  to  a  market 
maker  through  SelectNet,  the  oldest 
order  scrolls  off  the  display  to  be 
replaced  by  the  newest  order.  When 
many  SelectNet  orders  are  sent  through 
the  system  it  causes  the  SelectNet 
window  to  scroll  orders  up  and  off  the 
four-line  window.  Consequently,  it  is 
virtually  impossible  for  the  market 
maker  to  effectively  interact  with  the 
orders  Even  if  a  market  maker  were  to 


3  The  NASD  believes  that  the  Commission  has 
expressed  concern  over  the  value  of  'ephemeral' 
quotes,  noting  that  while  certain  non-specialists  in 
the  trading  crowd  may  make  bids  or  offers  that 
temporarily  change  the  market's  quote  for  "an 
instant  in  time."  they  do  not  really  become  part  of 
the  market  quote  because  they  are  withdrawn 
immediately  if  not  accepted.  Such  price 
information,  if  broadcast  to  the  world  via  a 
consolidated  quotation  system,  is  essentially 
inaccessible,  confusing  to  the  market,  and 
ultimately,  potentially  misleading.  See  Securities 
Exchange  Act  Release  No.  14415  (January  26.  1978). 

43  FR  4342.  4345  (February  1.  1978)  release 
adopting  the  Quote  Rule.  See  also  Securities 
Exchange  Act  Release  No.  15771  (April  26.  1979). 

44  FR  26067  (May  4.  1979)  and  Securities  Exchange 
Act  Release  No   18482  (February  11.  1982).  47  FR 
7399  (February  19.  1982)  adoplmg  amendments  to 
the  Quote  Rule. 

The  NASD  also  maintains  that,  in  determining 
not  to  adopt  its  price  improvement  rule,  proposed 
Rule  llAcl-5.  the  Commission  stated  that  the 
inaccessibility  of  quotes  created  pursuant  to  this 
proposal  weighed  against  its  adoption  at  this  time. 
See  Order  Execution  Rules  Adopting  Release. 
Lastly,  the  NASD  notes  that  in  recent  news  report 
thai  SEC  Commissioner  Wallman  had  concerns 
with  flickering  quotes  and  caused  the  Commission 
to  rethink  its  proposed  Rule  llAcl-5  regarding 
price  improvement  and  a  proposed  safe  harbor 
mechanism  that  would  have  required  members  to 
change  their  quotes  for  30  seconds  in  an  effort  to 
obtain  price  improvement  for  market  orders  when 
spreads  are  wider  than  a  minimum  increment.  See 
Bloomberg,  "SEC  Commissioner  Voices  Concern 
.^bout  Nasdaq  Access  Rule  Plan,  "  August  14,  1996. 


observe  an  order  that  it  wanted  to 
interact  with,  it  is  likely  that,  due  to  the 
high  rate  of  SelectNet  cancellations,  the 
order  may  be  cancelled  before  the 
market  maker  is  able  to  act  on  it.  The 
scrolling,  coupled  with  the  almost 
immediate  cancellation  of  orders,  leads 
some  market  participants  to  regard 
SelectNet  as  a  less  viable  trading 
mechanism. 

The  large  influx  of  orders  and 
cancellations  exacts  a  heavy  toll  on  the 
capacity  of  Nasdaq's  host  processors 
and  the  Enterprise- Wide  Network  II 
{"EWN").  All  of  the  components  have 
had  to  be  upgraded  significantly  in  the 
last  year,  an  upgrade  driven  in 
significant  part  by  the  amount  of  traffic 
caused  by  the  SelectNet  Broadcast 
feature  and  the  requirement  to  process 
the  messages  generated  in  entry  and 
cancellation  of  SelectNet  orders. 

Nasdaq  believes  that  the  immediate 
cancellation  of  SelectNet  orders  causes 
a  myriad  of  problems,  any  of  which 
warrants  the  imposition  of  a  minimum 
period  for  the  life  of  a  priced  order 
entered  into  SelectNet.  At  this  juncture, 
to  prevent  harmful  market  quality 
effects,  Nasdaq  believes  that  orders 
entered  into  SelectNet  should  be 
accessible  for  at  least  a  10  second 
minimum  period  of  time  before  such 
order  should  be  permitted  to  be 
cancelled. 

Nasdaq  has  reviewed  other  possible 
time  periods  for  examples  of  minimum 
time  periods  that  permit  reasonable 
access.  One  such  example  is  drawn  from 
the  Commission's  proposed  price 
improvement  rule  which  included  a 
proposed  safe  harbor.''  The  proposed 
safe  harbor  provided  that  to  obtain  price 
improvement  for  a  customer's  market 
order  when  the  spread  in  the  best  bid 
and  offer  was  greater  than  the  smallest 
quote  increment  (e.g.,  larger  than  l/8th). 
the  market  maker  should  change  its 
quote  for  30  seconds  to  a  price  better 
than  the  current  bid  or  offer  to  see  if  it 
could  obtain  a  more  favorable 
execution.  Another  example  of  a 
minimum  time  period  is  in  the 
Intermarket  Trading  System  ("ITS") 
Plan  where  the  exchanges  and  the 
NASD  have  agreed  to  minimum  time 
periods  for  orders  sent  from  one  market 
center  to  another  via  ITS.  ITS  rules 
specifically  provide  that  orders  sent  by 
a  specialist  or  market  maker  in  one 
market  center  to  a  specialist  or  market 
maker  in  another  market  are 
"irrevocable"  for  either  one  or  two 


*See  Securities  Exchange  Act  Release  No.  36310 
(September  29,  1995),  60  FR  52792  (October  10. 
1995)  release  proposing  Order  Execution  Rules 
which  included  a  proposed  price  improvement 
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minutes,  depending  on  the  time  period 
that  the  sending  market  establishes. 

Nasdaq  notes  that  once  the  Order 
Execution  Rules  become  effective, 
experience  may  determine  that  the  ten 
second  time  period  is  too  brief  to 
effectively  address  the  market  quality 
concerns  that  present  problems  to 
market  markers  and  investors  alike  that 
are  seeking  to  trade  at  published  prices 
that  are  withdrawn  before  they  can  be 
accessed.  Nasdaq  will  continue  to 
review  SelectNet  cancellation  patterns 
to  determine  whether  a  longer  minimum 
period  is  necessary.  If  it  determines  that 
market  quality  is  being  harmed  by 
cancellations  that  indicate  such  orders 
are  ephemeral,  not  executable  or 
perhaps  fictitious  or  manipulative 
Nasdaq  will  propose  additional  means 
to  eliminate  the  harm.  Accordingly, 
Nasdaq  may  revisit  its  initial 
determination  to  establish  10  seconds  as 
the  minimum  life  of  a  SelectNet  order. 

The  NASD  beheves  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act  and  Rule  1 1  Ac-1 . 
Section  15A(b)(6)  requires  that  the  rules 
of  a  national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Specifically,  by 
imposing  limits  on  SelectNet  orders  as 
proposed  herein,  Nasdaq  believes  the 
proposal  will  promote  fair  and  orderly 
markets  and  the  protection  of  investors. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 


days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  doing  so  or  (ii)  to  which 
the  self-regulatory  organization 
consents,  the  Commission  will; 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  msiking  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  [insert  date  21  days 
from  the  date  of  this  publication]. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary 
(PR  Doc.  97-S86  Filed  1-10-97,  12:29  pm] 

BILUNG  COOC  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38127;  File  No.  SR-PSE- 
96-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange 
Incorporated  Relating  to  A.M.- 
Settlement 

January  6.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  jn  December 


M7  CFR  200.3O-3(a)(12)  (1989). 
M5  U.S.C.  78s(b)(ll(1982). 
«  17  CFR  240.196-4  (1991). 


18,  1996,  the  Pacific  Stock  Exchange 
Incorporated  ( "PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  amend  its 
rules  to  codify  certain  existing 
procedures  relating  to  a.m. -settled  index 
options.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary'.  PSE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
places  specified  in  Item  IV  below.  The 
self-regulatory-  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  adopt 
new  Rule  7  8>e),  entitled  '.A. M  -Settled 
Index  Options."  This  rule  provides  that 
the  last  day  of  trading  for  A.M. -settled 
index  option  shall  be  the  business  day 
preceding  that  last  day  of  trading  in  the 
underlying  securities  prior  to 
expiration.  It  states  that  the  current 
index  \alue  at  the  expiration  of  an  .A.M.- 
setlled  option  shall  be  determined  on 
the  last  day  of  trading  in  the  underlying 
securities  prior  to  expiration.  It  states 
that  the  current  index  value  at  the 
expiration  of  an  .A.M. -settled  option 
shall  be  determined  on  the  last  day  of 
trading  in  the  underlying  securities 
prior  to  expiration.  It  further  provides 
that  the  current  index  value  shall  be 
determined  by  reference  to  the  reported 
level  of  such  index  as  derived  from  first 
reported  sale  (opening)  prices  of  the 
underlying  securities  on  such  day.  In 
addition,  in  any  case  where  the  security 
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does  not  open  for  trading  on  that  day. 
the  last  reported  sale  price  of  such 
security  shall  be  used  unless  the 
exercise  settlement  amount  is  fixed  in 
accordance  with  the  Rules  and  By-Laws 
of  The  Options  Clearing  Corporation. 

Subsection  (1)(B]  of  Lne  proposed  rule 
states  that  in  any  case  where  an  exercise 
settlement  amount  is  fixed  for  any  series 
of  index  options  pursuant  to  the  Rules 
and  By-Laws  of  The  Options  Clearing 
Corporation,  the  amount  so  fixed  shall 
be  the  amount  required  to  be  paid  upon 
exercise  of  options  of  that  series 
notwithstanding  any  difference  between 
the  current  index  value  used  by  The 
Options  Clearing  Corporation  in  fixing 
that  amount  and  the  index  value 
determined  pursuant  to  Exchange  Rules 
or  practices. 

The  rule  change' further  states  that  the 
following  A.M. -settled  index  options  are 
approved  for  trading  on  the  Exchange: 
the  PSE  Technology  Index;  the  VVilshire 
Small  Cap  Index;  and  the  Dow  Jones  & 
Co.  Taiwan  Index. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6{b]  of  the  Act,  in  general,  and 
Section  6fb)(5),  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling  and  processing 
information  with  respect  to  transactions 
in  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatorv 
organization  consents,  the  Commission 
will— 


(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  mciking  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  IJ.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-96-48 
and  should  be  submitted  by  Januarv  27, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority^ 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

|FR  Doc   97-806  Filed  1-13-97;  8:45  am] 

BILUNG  CODE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Philadelphia  Ventures  Liberty  Fund, 
L.P.  (License  No.  03/73-0208);  Notice 
of  Issuance  of  a  Small  Business 
Investment  Company  License 

On  July  29.  1994.  a  Track  2" 
application  was  filed  by  Philadelphia 
Ventures  Liberty  Fund.  L.P.  located  at 
200  Broad  Street,  the  Bellevue. 
Philadelphia.  Pennsylvania  19102.  with 
the  Small  Business  Administration 
(SEA)  pursuant  to  Section  107.102  of 
the  then  prevailing  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  for 
a  license  to  operate  as  a  small  business 
investment  company.  On  June  6.  1996. 
the  application  was  moved  to  a  "Track 
1 "  status  upon  notification  of  the 
applicant's  first  closing. 


Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  considering  the  revised  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  03/73-0208  on 
December  22,  1996.  to  Philadelphia 
Ventures  Liberty  Fund,  L.P.  to  operate 
as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011,  Small  Business 

Investment  Companies) 

Don  A.  Christensen, 

Associate  Administrator  for  Investment. 

|FR  Doc.  97-817  Filed  1-13-97;  8:45  am] 

BILUNG  CODE  8025-01 -P 


[Declaration  of  Disaster  Loan  Area  #2912] 

California;  Declaration  of  Disaster 
Loan  Area 

San  Diego  County  and  the  contiguous 
counties  of  Imperial,  Orange,  and 
Riverside  in  the  State  of  California 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  firestorms  which 
occurred  October  21  through  October 
23,  1996.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  March  3,  1997  and  for 
economic  injurj'  until  the  close  of 
business  on  October  2.  1997  at  the 
address  listed  below;  U.S.  Small 
Business  Administration.  Disaster  Area 
4  Office,  1825  Bell  Street.  Suite  208, 
Sacramento.  CA  95825,  or  other  locally 
announced  locations. 

The  interest  rates  are; 


Percent 

For  Physical  Damage; 

Homeowners   with    credit    avail- 

able elsewhere  

8.000 

Homeowners  without  credit  avail- 

able elsewhere  

4  000 

Businesses  with  credit  availat)le 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

4.000 

Others  (including  non-profit  orga- 

nizations) with  credit  available 

elsewhere  

7.125 

For  Economic  Injury; 

Businesses  and  small  agricultural 

cooperatives     without     credit 

availat)Je  elsewhere  

4  000 

M7  CFR  200.3O-3(a)(12). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  291205  and  for 
economic  injury  the  number  is  924900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
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Dated:  January  2,  1997. 
Ginger  Lew, 

Acting  Administrator. 

!FR  Dcx:.  97-«21  Filed  1-13-97;  8:45  am] 

BILUNG  CODE  802S-01-P 


Dated:  January  2,  1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

IFR  Doc.  97-819  Filed  1-13-97:  8:45  amj 

BILUNG  CODE  802S-01-P 


Dated:  January  2.  1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance 

IFR  Doc.  97-e  0  Filed  1-13-97;  8:45  am] 
BILUNG  CODE  8025-01 -P 


[Declaration  of  Disaster  Loan  Area  #2914] 

New  York;  Declaration  of  Disaster 
Loan  Area  (Amendment  #1) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  December  31,  1996,  the 
above-numbered  Declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damage 
as  a  result  of  this  disaster  to  January  31 , 
1997. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  loans  for  economic 
injury  is  August  19,  1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  2,  1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-818  Filed  1-13-97;  8:45  am] 

BILUNG  CODE  802S-01-P 


[Declaration  of  Disaster  Loan  Area  #2918] 

New  York;  Declaration  of  Disaster 
Loan  Area,  (Amendment  #1) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  December  31,  1996.  the 
above-numbered  Declaration  is  hereby 
amended  to  include  Chemung  and 
Delaware  Counties  in  the  State  of  New 
York  as  a  disaster  area  due  to  damages 
caused  by  severe  thunderstonns,  high 
winds,  rain  and  flooding  which 
occurred  November  8-15,  1996. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Broome,  Chenango,  Greene, 
Sullivan,  Tioga,  and  Ulster  Counties  in 
New  York,  aad  Bradford  and  Wayne 
Comities  in  Pennsylvania. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
February  7,  1997,  and  for  loans  for 
economic  injury  the  deadline  is 
September  9.  1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


[Declaration  of  Disaster  Loan  Area  #2920]         sqCIAL  SECURITY  ADMINISTRATION 


Pennsylvania;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  23, 
1996,  I  find  that  Tioga  County  in  the 
State  of  Pennsylvania  constitutes  a 
disaster  area  due  to  damages  caused  bv 
severe  thunderstorms,  high  winds,  rain, 
and  flooding  which  occurred  November 
8-15,  1996.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  February  20,  1997, 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  Sepember  23. 
1997  at  the  address  listed  below:  U.S 
Small  Business  Administration.  Disaster 
Area  1  Office,  360  Rainbow  Blvd.  South, 
3rd  Fl..  Niagara  Falls,  NY  14303  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location;  Bradford, 
Lycoming,  and  Potter  Counties  in 
Pennsylvania,  and  Chemung  and 
Steuben  Counties  in  New  York. 

Interest  rates  are: 


Percent 


For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere  8.000 

Homeowners  without  credit  avail- 
able elsewhere  ]       4.000 

Businesses  with  credit  available 
elsewtiere  8.000 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  4.000 

Others  (irrcluding  non-profit  orga- 
nizations) with  credit  availatile 

elsewhere  7.250 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives     wittiout     credit  j 
available  elsewhere  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  292006.  For 
economic  injury  the  numbers  are 
932600  for  Pennsylvania  and  932700  for 
New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Notice  of  Proposed  Change  in 
Magnetic  Media  Reporting 
Specifications,  for  Submitters  Who  File 
Wage  Reports  Using  Magnetic  Media 
or  Electronic  Filing 

summary:  .Notice  is  hereby  given  that 
SS,^  has  developed  proposed  new 
Magnetic  Media  Reporting  and 
Electronic  Filing  Specifications 
(MMREF-1)   or  submitters  who  file 
wage  reports  with  SSA  using  Magnetic 
tape,  diskette,  cartridge  or  electronic 
filing.  MMRi:,F-l  will  replace  existing 
Technical  Information  Bulletins  (TIB)  4, 
5.  6  and  7.  The  MMREF-1  consists  of  a 
single  record  format  to  be  used  to  report 
domestic  or  territorial  reports  using 
magnetic  media  and  electronic  filing.  A 
pilot  will  be  conducted  for  tax  year  1998 
reporting  using  selected  submitters. 
Beginning  with  tax  year  1999  and  over 
a  several  year  )eriod,  submitters  wtII  be 
required  to  transition  to  the  MMREF-1 
format. 

We  would  like  to  receive  anv 
comments  the  public  may  offer  on  the 
MMREF-l.  An  educational  seminar  on 
the  MMKEF-1  is  scheduled  to  be  held 
at  the  SSA  her  Iquarters  in  Baltimore. 
Maryland.  January  16,  1997.  9  a.m  to  12 
p.m.  To  receive  a  draft  copy  of  the 
MMREF-1  and/or  to  attend"  the 
educational  seminar  contact  the 
addressee  below 

DATES:  Comments  on  the  MMREF-1 
must  be  received  on  or  before  Februarv' 
28,  1997. 

Reservations  for  the  seminar  would  be 
appreciated  but  are  not  necessary  by 
Januar>-  10.  1997. 

ADDRESSES:  To  receive  a  draft  and/or  to 
make  a  reservation  for  the  seminar, 
contact  Ed  Bui   jn.  Social  Security 
Administration,  Room  3-B-15 
Operations  Building.  Baltimore, 
Maryland  21235  or  fax  at  (410)  966- 
4159. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Harron.  Chief.  Earnings  Records 
and  Reporting  Branch,  Office  of  Program 
Benefits  Policy.  Social  Security 
Administratio:i,  3-F-26  Operations 
Building.  Baltimore,  Maryland  21235, 
telephone  (410)  966-3856.  fax  (410) 
966-9214. 
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Dated:  lanuary  8.  1997 
Richard  Harron, 

Tax  Forms  Coordinator 

IFR  Doc.  97-858  Filed  1-13-97;  8:45  am] 

BILUNG  CODE  4190-2»-P 


DEPARTMENT  OF  STATE 


[Public  Notice  2497] 

United  States — Egypt  Science  and 
Technology  Joint  Board;  Public 
Announcement  of  a  New  Science  and 
Technology  Program  for  Competitive 
Grants  to  Support  international, 
Collaborative  Projects  in  Science  and 
Technology  Between  U.S.  and 
Egyptian  Cooperate  rs 

lanuary  15.  1997. 

AGENCY:  U.S.  Department  of  State. 

ACTION:  Notice. 

EFFECTIVE  DATE:  )anuary  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Bourgeois.  Program 
Specialist.  Office  of  Cooperative  Science 
Programs.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs  (OES/SCP).  U.S. 
Department  of  State,  202-647-4662. 

SUPPLEMENTARY  INFORMATION: 

Authority:  This  program  is  established 
under  22  U.S.C.  2656d  and  the  Agreement  for 
Scientific  and  Technological  Cooperation 
between  the  Government  of  the  L"nited  States 
of  America  and  the  Government  of  the  Arab 
Republic  of  Egypt, 

A  solicitation  for  this  program  will 
begin  January  15,  1997.  This  program 
will  provide  small  grants  for 
successfully  competitive  proposals  for 
collaborative  projects  and  other 
activities  submitted  by  United  States 
and  Egyptian  experts.  Projects  must 
help  the  United  States  and  Egypt  utilize 
science  and  apply  technology  bv 
providing  opportunities  to  exchange 
ideas,  information,  skills,  and 
techniques,  and  to  collaborate  on 
scientific  and  technological  endeavors 
of  mutual  interest  and  benefit.  Proposals 
considered  for  funding  in  Fiscal  Year 
1997  must  be  received  by  March  1.  1997 
by  the  Program  Administrators.  All 
proposals  will  be  considered;  however, 
special  consideration  will  be  given  to 
proposals  that  address  priority  areas 
defined/approved  by  the  joint  Board. 
These  include  priorities  in  the  areas  of 
biotechnology,  standards  and  metrology, 
environmental  technologies,  and 
manufacturing  technologies  More 
information  on  these  pnonties  and 
copies  of  the  Program  Announcement/ 


Application  may  be  obtained  upon 

request. 

Anne  K.  Solomon. 

Deputy  Assistant  Secretary.  Science, 
Technology,  and  Health,  and  Chair,  United 
States — Egypt  S&T  Joint  Board. 
IFR  Doc.  97-751  Filed  1-13-97;  8:45  ami 

BILUNQ  CODE  4710-09-M 


[Public  Notice  No.  2500] 

United  States  International 
Telecommunications  Advisory 
Committee  (ITAC),  Standardization 
Sector  (ITAC-T),  Study  Group  A  and 
ITAC-T;  Meeting  Notice 

The  Department  of  State  aixnounces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC).  Telecommunications 
Standardization  Sector  (ITAC-T) 
National  Study  Group  and  Study  Group 
A  has  scheduled  the  following  sessions 
to  develop  United  States  positions  and 
contributions  for  upcoming  ITU-T 
meetings  dealing  with  standardization 
activities  of  the  International 
Telecommunications  Union. 

The  U.S.  National  group,  ITAC-T, 
will  discuss  and  prepare  for  the  March 
3-7.  1997,  Telecommunications 
Standardization  Advisory  Group 
(TSAGl  meeting,  while  U.S.  Study 
Group  A  will  discuss  and  prepare 
positions  and  contributions  for  (1)  ITU- 
T  Study  Group  3's  (Tariff  and 
Accounting  Principles  including  related 
telecommunications  economic  and 
pohcy)  meeting  now  scheduled  for  May 
22-30,  1997  and  (2)  the  ITU-T  Study 
Group  2  meeting  .scheduled  for  Geneva. 
May  20-30.  1997.  A  more  extensive 
agenda  will  be  developed  and 
distributed  by  fax  or  electronic  mail  to 
members  prior  to  the  announced 
meeti-.g  including  the  announcements 
of  two  ad  hoc  group  meetings,  one  for 
numbering  and  routing  and  one  for 
accounting  rates  and  call  back 
applications. 

ITAC-T  Preparations  for  TSAG 

Febniary  6,  1997  at  AT&T,  20th  &  L 

Streets,  Washington,  DC,  9:00  a.m.  to 

1:00  p.m. 
March  20.  1997  at  the  Department  of 

State,  room  1207.  9:00  a.m.  to  1:00 

p.m. 

ITAC-T  Study  Group  A  Preparations  for 
ITU  SG2  and  SG3 

March  19.  1997  at  the  Department  of 

State,  room  1207,  9:30  a.m.  to  4:00 

p.m. 
April  30.  1997  at  the  Department  of 

State,  room  1207,  9:30  a.m.  to  4:00 

p.m. 


Ad  Hoc  Group  for  Numbering/Routing 
Issues  (SG2) 

March  13,  1997  at  Bellcore,  2101  L 

Street,  NW,  Washington,  DC.  9:00 

a.m.  to  5:00  p.m. 
March  14,  1997  at  Bellcore,  2101  L 

Street,  NW,  Washington,  DC,  9:00 

a.m.  to  12:00  noon 
April  8,  1997,  at  Bellcore,  2101  L  Street, 

NW,  Washington,  DC.  9:00  a.m.  to 

5:00  p.m. 
April  9,  1997,  at  Bellcore,  2101  L  Street, 

NW,  Washington,  DC.  9:00  a.m.  to 

5:00  p.m. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled. 
Questions  regarding  the  meeting  may  be 
addressed  to  Mr.  Earl  Barbely  at  202- 
647-0197.  If  you  wish  to  attend  please 
send  a  fax  to  202-647-7407  not  later 
than  5  days  before  the  scheduled 
meetings.  Please  include  your  name, 
Social  Security  number  and  date  of 
birth.  One  of  the  following  valid  photo 
ID'S  will  be  required  for  admittance: 
U.S.  driver's  license  with  picture,  U.S. 
passport,  U.S.  government  ID  (company 
ID'S  are  no  longer  accepted  by 
Diplomatic  Security).  Enter  from  the 
"C"  Street  Main  Lobby. 

Dated:  December  31.  1996 

Earl  S.  Barbely, 

Chairman,  U.S.  ITAC  for  Telecommunication 
Standardization. 

(FR  Doc.  97-800  Filed  1-13-97;  8:45  am] 

BILUNG  CODE  4710-45-M 

Public  Notice  No.  2503] 

Shipping  Coordinating  Committee 
International  Maritime  Organization 
(IMO)  Legal  Committee;  Notice  of 
Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  a.m.,  on  Thursday, 
February  R,  1997,  in  Room  2415  at' U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  S.W.,  Washington,  D.C.  The 
purpose  of  this  meeting  is  to  report  on 
the  ninth  session  of  the  International 
Maritime  Organization  (IMO)/United 
Nations  Conference  on  Trade  and 
Development  (UNCTAD)  jointly 
sponsored  intergovernmental  group  of 
experts  (JIGE),  which  met  in  Geneva 
from  December  2-6,  1996,  to  consider 
revisions  to  the  1952  Arrest  Convention. 
This  SHC  meeting  will  also  prepare  for 
the  75th  session  of  the  IMO  Legal 
Committee,  which  will  be  held  April 
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21-25,  1997,  in  London,  regarding 
financial  responsibility  or  compulsory 
liability  and  compensation  insurance  for 
seagoing  vessels,  compensation  for 
pollution  from  ships'  bunkers,  a  draft 
convention  on  wreck  removal,  and  other 
matteis.  Finally,  this  meeting  will  be 
another  opportunity  for  interested 
members  of  the  public  to  express  their 
views  on  whether  the  United  States 
should  ratify  the  Hazardous  and 
Noxious  Substances  Convention, 
adopted  in  London  in  May,  1996. 

Members  of  the  pubUc  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  further 
information,  for  copies  of  conference 
documents,  or  to  submit  views 
concerning  the  subjects  of  discussion, 
contact  either  Captain  Malcolm  |. 
Williams,  Jr.,  or  Lieutenant  Bruce  P. 
Dalcher.  U.S.  Coast  Guard  (G-LMI). 
2100  Second  Street.  S.W..  Washington, 
D.G.  20593,  telephone  (202)  267-1527, 
telefax  (202)  267-4496. 

Dated:  January  6,  1997. 
Russell  A.  La  Majitia, 

Chairman.  Shipping  Coordinating  Committee. 
|FR  Doc.  97-801  Filed  1-13-97;  8:45  am) 
BILLING  CODE  47ia-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Airport 
Certification  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisor^' 
Committee  to  discuss  airport 
certification  issues. 
DATES:  The  meeting  will  be  held  on 
January  29,  1997.  at  9:00  a.m.  Arrange 
for  oral  presentations  bv  January  17, 
1997. 

ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters.  Conference  Rooms 
5B  and  5C,  5th  Floor,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Marisa  Mullen,  Federal  Aviation 
Administration,  Office  of  Rulemaking 
(ARM-i05),  800  Independence  Avenue, 
SW..,  Washington.  DC  20591,  telephone 
(202)  267-7653,  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisor\' 
Committee  Act  (Pub.  L.  92^63:  5  U.S.C. 
App.  II),  notice  is  hereby  given  of  a 


meeting  of  the  Aviation  Rulemaking 
Advisory'  Committee  to  be  held  on 
January  29,  1997,  at  FAA  Headquarters. 
Conference  Rooms  5B  and  5C,  5th  Floor. 
800  Independence  Avenue.  SW, 
Washington,  DC  20591.  The  agenda  will 
include: 

•  Committee  administration. 

•  Status  report  from  Friction 
Measurement  and  Signing  Working 
Group. 

•  General  discussion  of  working 
group  report. 

•  Recommendations  and  Findings 
Report  from  Commuter  Airport 
Certification  Working  Group.  To  include 
presentation  of  any  minority  view- 
points. 

•  General  discussion  of  working 
group  report. 

•  Make  any  additions  or  clarifications 
to  working  group  report. 

•  Transit  completed  report  to  FAA; 
completing  working  group  task. 

•  A  discussion  of  future  meeting 
dates,  locations,  activities,  and  plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January'  17,  1997,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  In  addition,  sigh  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington.  DC,  on  Januarv  8. 
1997 

Robert  E.  David. 

Assistant  Executive  Director  for  Airport 
Certification  Issues.  Aviation  Rulemaking 
Advisory  Committee. 
IFR  Doc.  97-844  Filed  1-13-97:  8:45  am] 

BILLING  CODE  4910-13-M 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  ^3321] 

Western  Fuels  Service  Corporation, 
Acquisition  and  Operation  Exemption, 
Burlington  Northern  Railroad  Company 

Western  Fuels  Service  Corporation 
(WFSC),  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.  Subpart  D  to  acquire  and 
operate  a  rail  line  owned  by  Burlington 
Northern  Railroad  Company  (BN).  The 
line,  located  in  Wyoming,  extends  from 


West  Caballo  Junction  (milepost  14.9)  to 
the  following  mines  in  the  Powder  River 
Basin:  (1)  Buckskin  (milepost  9.5:  25 
route  miles);  (?)  Fort  Union  (milepost 
6.0;  21  route  i  .lies):  (3)  Clovis  Point 
(milepost  3  0;  18  route  miles);  Rawhide 
(milepost  d.5;  25  route  miles);  Eagle 
Butte  (milepost  9.5;  25  route  miles);  and 
Ehy  Fork  (milepost  7.9;  23  route  miles) 

WFSC  states  that  it  has  not  reached  an 
agreement  with  BN  to  operate  over  BN's 
tracks  between  West  Caballo  Junction 
and  the  Powder  River  Basin  mines,  but 
that  it  is  seeking  such  rights  and 
authority  in  its  pending  complaint  in 
Western  Fuels  Sendee  Corporation  v. 
Burlington  A\orthern  Railroad  Company, 
STB  Docket  No.  41987,  to  obtain  access 
to  terminal  facilities  under  49  U.S.C. 
11102. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time,^  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33321.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue.  N.W  . 
Washington.  EXi:  20423  and  served  on: 
Fredrick  D.  Palmer,  U'estern  Fuels 
Service  Corporation,  Suite  805.  4301 
Wilson  Blvd..  Arlington.  VA  22203- 
1860:  and  Peter  Glaser.  Doherty. 
Rumble,  and  Butler,  P.^.  1401  New  York 
Ave.,  N.W.,  Washington.  DC  20005. 

Decided  lanuary  7.  1997 

Bv  the  Board.  David  M  Konschnik. 
Director.  OfTice  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

IFR  Doc  97-659  Filed  1-13-97:  8  45  am) 

BILLING  CODE  491S-0&-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices,  Dc^bt 
Management  Advisory  Committee; 
Meeting 

Notice  IS  hereby  given,  pursuant  to 
Section  10  of  Public  Law  92-463.  that 
a  meeting  will  be  held  at  the  Federal 
Reser\'e  Bank  of  New  York  at  3:00  p.m. 
on  January  16.  1997.  of  the  following 
debt  management  advisory  committee: 

Public  Securities  .Association 


■  On  December  13   1996.  B.N  filed  a  petition  to 

.■■eiect  the  notice  o!  exemption  or,  in  the  ailemative, 
for  a  declaration  that  the  notice  is  void  ab  initio. 
WFSC  filed  a  reply  on  December  31.  1996  The 
meril.s  of  the  petition  will  be  decided  bv  the  entire 
Board  in  a  separate  decision 
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Treasury  Borrowing  Advisory 
Committee 

The  agenda  for  the  PubUc  Securities 
Association  Treasun,'  Borrowing 
Advisory'  Committee  meeting  calls  for  a 
discussion  by  the  members  of  their 
individual  views  on  the  appropriate  size 
of  the  inflation-indexed  security  auction 
on  Januarv'  29.  The  Committee  is  not 
being  asked  to  make  a  group 
recommendation  as  to  the  appropriate 
size  of  the  auction.  Detailed  minutes 
will  be  made  available  on  lanuarv  21. 
The  short  period  of  time  between  the 
announcement  of  the  date  for  the  first 
auction  and  the  date  of  the  formal 
offering  announcement  of  the  details  of 
the  first  auction,  and  the  need  for  the 
Treasury'  to  hear  the  views  of  Committee 
members  before  proceeding  with  its 
offering  announcement,  require  that  this 
meeting  be  held  without  providing  the 
full  fifteen  days  notice. 

Pursuant  to  the  authority  placed  in 
Heads  of  Departments  by  section  10(d) 
of  Public  Law  92-463,  and  vested  in  me 
by  Treasury-  Department  Order  101-05. 
I  hereby  determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure  under  section 
552b(c)(9)(A)  of  title  5  of  the  United 
States  Code,  and  that  the  public  interest 
requires  that  such  meeting  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasury  Department 
requires  frank  and  full  advice  from 
representatives  of  the  financial 
community  prior  to  making  its  final 
decision  on  major  financing  operations. 
Historically,  this  advice  has  been 
offered  by  debt  management  advisory 
committees  established  by  the  several 
major  segments  of  the  financial 
community,  which  committees  have 
been  utilized  by  representatives  of  the 
Secretary.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  Public  Law 
92-463' 

The  nature  and  content  of  the 
discussion  and  individual  members' 
recommendations  are  such  that  their 
premature  disclosure  would  likely  lead 
to  significant  speculation  in  the 
securities  market.  Thus,  the  meeting 
falls  within  the  exemption  covered  by 
section  552b(c)(9)(A)  of  title  5  of  the  ' 
United  States  Code. 

The  Office  of  the  Under  Secretary 
(Domestic  Finance)  shall  be  responsible 
for  maintaining  records  of  debt 
management  advisory'  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of 


section  552b  of  title  5  of  the  United 
States  Code. 

Dated:  Januan*'  9.  1997. 
|ohn  D.  Hawke,  Jr., 
Under  Secretary  Domestic  Finance 
|FR  Doc  97-867  Filed  1-13-97:  8:45  am] 
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Office  of  the  Comptroller  of  the 
Currency 

(Docket  No.  97-01] 
Preemption  Determination 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasiu-y. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  publishing  for 
comment  a  written  request  for  the  OCC's 
determination  of  whether  certain 
provisions  of  legislation  entitled 
"Financial  Institution  Insurance  Sales 
Act,"  recently  enacted  by  the  State  of 
Rhode  Isl2md,  are  preempted  bv  Federal 
law.  The  purpose  of  this  notice  and 
request  for  comment  is  to  provide 
interested  persons  with  an  opportunity 
to  submit  comments  prior  to  the  OCC's 
issuance  of  a  final  determination 
responding  to  the  request. 
DATES:  Comments  should  be  submitted 
(in  ir  before  February  13,  1997. 
ADDRESSES:  Comments  should  be  sent  to 
the  Communications  Division,  250  E 
Street.  SW,  Third  Floor,  Washington. 
DC  20219.  Attention  Docket  No.  97-01. 
Comments  will  be  available  for 
inspection  and  photocopying  at  the 
same  location.  Appointments  for 
inspection  of  comments  can  be  made  by 
calling  (202)874-4700. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzette  H.  Greco,  Senior  Attorney, 
Securities  and  Corporate  Practices 
Division,  (202)  874-5210. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  has  received  a  request  from 
a  trade  association  that  represents 
financial  institutions  and  insurance 
companies  (Requester)  for  a 
determination  that  certain  provisions  of 
legislation  entitled  "Financial 
Institution  Insurance  Sales  Act,"  R.I. 
Gen.  Laws  §27-58-1  et  seq..  (the  Rhode 
Island  law),  recently  enacted  bv  the 
State  of  Rhode  Island,  are  preempted  by 
provisions  of  the  National  Bank  Act. 

Section  114  of  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (section  114), 
Pub.  L.  103-328  (12  U.S.C.  43), 
generally  requires  the  OCC  to  publish  in 


the  Federal  Register  a  descriptive  notice 
of  certain  requests  that  the  OCC  receives 
for  preemption  determinations.  Under 
section  114,  the  OCC  must  pubfish 
notice  before  it  issues  any  opinion  letter 
or  interpretive  rule  concluding  that 
Federal  law  preempts  the  application  to 
a  national  bank  of  any  State  law  in  four 
designated  areas:  community 
reinvestment,  consumer  protection,  fair 
lending,  or  the  establishment  of 
intrastate  branches.  Pursuant  to  section 
114,  interested  persons  have  at  least  30 
days  to  submit  written  comments. 

The  Requester  has  offered  reasons 
why  the  request  should  not  be  subject 
to  section  114.  Whether  or  not  section 
114  applies  to  the  request,  the  OCC  has 
determined  that  it  is  appropriate  to  use 
notice  and  comment  procedures  in  this 
case,  given  the  broad  interest  in  the 
issues  presented  in  the  request  and  the 
benefit  the  OCC  will  derive  by  receiving 
comments  from  all  parties  with  an 
interest  in  these  issues.  The  OCC  will 
publish  in  the  Federal  Register  any  final 
opinion  letter  or  interpretive  rule  that 
concludes  that  Federal  law  preempts 
State  law. 

Specific  Request  for  OCC  Preemption 
Determination 

The  OCC  has  been  asked  to  determine 
whether  certain  provisions  of  the  Rhode 
Island  law  are  preempted  by  section  92 
of  the  National  Bank  Act  (12  U.S.C.  92) 
and  other  specific  Federal  laws  noted 
later  in  this  notice  and  request  for 
comment. 

Section  92  authorizes  a  national  bank 
"located  and  doing  business  in  a  place 
where  the  population  is  less  than  five 
thousand  to  act  as  an  agent  for  any  fire, 
life,  or  other  insurance  company."  to 
"solicit  and  sell  insurance,"  to  "collec[t] 
premiums,"  and  to  "receive  for  services 
so  rendered  .  .  .  fees  or  commissions," 
subject  to  regulations  issued  by  the 
Comptroller  of  the  Currency.  12  U.S.C. 
92.  State  laws  that  apply  generally  to 
regulated  insurance  agents  and  agencies 
will  apply  to  national  banks  provided 
the  law  does  not  effectively  prevent 
national  banks  from  conducting 
activities  authorized  under  Federal  law, 
and  provided  that,  if  the  law  interferes 
with  those  authorized  activities,  the 
interference  is  not  significant.  See 
Barnett  Bank  of  Marion  County,  N.A.  v. 
Nelson.  116  S.Ct.  1103  (1996). 

The  Rhode  Island  law  imposes  a 
number  of  requirements  upon  financial 
institutions  engaged  in  the  solicitation 
and  sale  of  insurance  that  differ  from 
the  requirements  that  apply  to  other 
insurance  agents  and  agencies.  The 
Requester  contends  these  special 
requirements  prevent  or  significantly 
interfere  with  the  ability  of  a  national 
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bank  to  exercise  its  authority  under 
section  92.  The  special  requirements 
include  a  provision  prohibiting  banks 
from  requiring  or  implying  that  the 
purchase  of  insurance  products  from  a 
bank  is  related  to  receiving  another 
banking  product  or  service,  a  provision 
restricting  where  a  bank's  licensed  agent 
can  solicit  the  sale  of  insurance,  a 
provision  prohibiting  certain  bank 
employees  from  soliciting  and  selling 
insurance,  a  provision  requiring 
separate  applications  for  loans  and 
insurance,  and  a  provision  limiting  the 
abihty  of  a  bank  to  use  its  customer 
information  to  solicit  and  sell  insurance. 

Specifically,  section  6  of  the  Rhode 
Island  law  provides  that: 

(a)  No  financial  institution  may  offer 
a  banking  product  or  service,  or  fix  or 
vary  the  conditions  of  such  offer,  on  a 
condition  or  requirement  that  the 
customer  obtain  insurance  from  the 
financial  institution,  or  any  particular 
insurance  producer. 

(b)  No  person  shall  require  or  imply 
that  the  purchase  of  an  insurance 
product  from  a  financial  institution  by 
a  customer  or  prospective  customer  of 
the  institution  is  required  as  a  condition 
of,  or  is  any  way  related  to,  the  lending 
of  money  or  extension  of  credit,  the 
establishment  or  maintenance  of  a  trust 
accoiuit,  the  establishment  or 
maintenance  of  a  checking  or  savings 
account  or  other  deposit  account,  or  the 
provision  of  services  related  to  any  such 
activities. 

R.I.  Gen.  Laws  §27-58-6.  The 
Requester  contends  that  this  provision 
would  prohibit  a  bank  employee  from 
even  mentioning  to  a  customer  that 
insurance  products  are  available  from 
the  bank.  As  a  result,  the  Requester 
believes  that  the  provision  discriminates 
against  national  banks  and  significantly 
interferes  wifli  the  ability  of  a  national 
bank  to  solicit  or  sell  insurance  under 
section  92. 

Moreover,  the  Requester  contends  that 
the  provision  conflicts  with  the  anti- 
tying  provisions  of  the  Bank  Holding 
Company  Act,  12  U.S.C.  1972,  and 
Federal  regulations  enacted  pursuant  to 
that  section.  Under  the  Federal  anti- 
tying  laws  and  regulations,  banks  are 
permitted  to  inform  a  customer  that 
insurance  is  required  in  order  to  obtain 
a  loan  or  that  loan  approval  is 
contingent  on  the  customer  obtaining 
acceptable  insurance.  In  such 
circumstances,  the  bank  may  indicate 
that  insurance  is  available  from  the 
bank.  Thus,  the  Requester  contends  that 
under  traditional  preemption  standards 
the  Rhode  Island  law  is  preempted  by 
Federal  law.  The  Requester  further 
contends  that  the  Rhode  Island  law  was 
enacted  for  the  purpose  of  regulating 


lenders  rather  than  regulating  the 
business  of  insurance  and  thus,  is  not 
protected  from  preemption  by  the 
McCarran-Ferguson  Act,  15  U.S.C.  1011 
et  seq. 

In  addition,  section  12  of  the  Rhode 
Island  law  permits  financial  institutions 
to  solicit  and  sell  insurance  only  from 
an  office  physically  separated  from  the 
banking  activities  of  the  institution. 
Specifically,  section  12  provides  that: 

The  place  of  solicitation  or  sale  of 
insurance  by  any  financial  institution 
shall  be  from  an  office  physically 
separated  from  the  banking  activities  of 
the  institution.  Physical  separation  shall 
not  be  defined  as  a  separate  building. 
The  commissioner  shall  have  the 
authority  to  promulgate  rules  to 
implement  this  section  pursuant  to 
§  27-58--i. 

R.I.  Gen.  Laws  §27-58-12.  The 
Requester  contends  this  provision  will 
effectively  prohibit  insurance  activities 
at  small  bank  or  branch  offices.  As  a 
result,  the  Requester  believes  that  the 
provision  significantly  interferes  with  a 
national  bank's  ability  to  solicit  and  sell 
insurance  under  section  92. 

In  addition,  section  8  of  the  Rhode 
Island  law  prohibits  bank  employees 
with  lending  or  deposit  taking 
responsibilities  from  soliciting  and 
selling  insurance.  Specifically,  section  8 
provides  that: 

Solicitation  for  the  purchase  and  sale 
of  insurance  by  a  financial  institution 
shall  be  conducted  only  by  persons 
whose  responsibilities  do  not  include 
loan  transactions  or  other  transactions 
involving  the  extension  of  credit,  or  the 
taking  of  deposits. 

R.I.  Gen.  Laws  §  27-58-8.  The 
Requester  contends  that  this  provision 
would  prohibit  the  use  of  quaUfied 
"platform"  employees  to  solicit  and  sell 
insurance,  as  is  permitted  for  national 
banks.  Moreover,  the  Requester  believes 
that  the  provision  could  effectively  bar 
insurance  activities  in  small  banks  or 
branches  where  different  employees 
may  not  be  available  to  offer  insurance 
and  banking  products  and  services.  For 
these  reasons,  the  Requester  believes  the 
provision  discriminates  against  national 
banks  and  prevents  or  significantly 
interferes  with  their  authority  to  solicit 
and  sell  insurance  under  section  92. 

Section  11  of  the  Rhode  Island  law 
requires  that  loan  and  insurance 
applications  be  completed 
independently  and  through  separate 
documents.  Section  11  provides  that: 

(a)  If  insurance  is  required  as  a 
condition  of  obtaining  a  loan,  the  credit 
and  insurance  transactions  shall  be 
completed  independently  and  through 
separate  documents. 


(b)  A  loan  for  premiums  on  required 
insurance  shall  not  be  included  in  the 
primary  credit  without  the  written 
consent  of  the  customer. 

R.I.  Gen.  Laws  §27-58-11.  The 
Requester  contends  that  this  provision, 
particularly  when  coupled  with  other 
requirements  of  the  Rhode  Island  law, 
including  the  provision  requiring  the 
physical  separation  of  insurance  and 
banking  activities  and  the  provision 
prohibiting  certain  bank  employees 
from  soliciting  and  selling  insurance, 
will  impose  an  undue  burden  upon  the 
bank  and  its  customers  by  necessitating 
that  the  customer  make  multiple  visits 
with  different  bank  employees  to 
multiple  locations  in  order  to  purchase 
bank  and  insurance  products. 

Section  10  of  the  Rhode  Island  law 
prohibits  financial  institutions  from 
using  or  disclosing  certain  customer 
information  for  the  purpose  of  selling  or 
soliciting  insurance.  Specifically, 
section  10  provides  that:        * 

(l)(b)  "Nonpublic  customer 
information"  means  mformation 
regarding  a  person  that  has  been  derived 
from  a  record  of  a  financial  institution, 
including  information  concerning  the 
terms  and  conditions  of  insurance 
coverage,  insurance  expirations, 
insurance  claims,  or  insurance  history 
of  an  individual.  "Nonpublic  customer 
information"  does  not  include  customer 
names,  addresses  or  telephone  numbers. 

(2)  No  financial  institution  shall  use 
any  nonpublic  customer  information  for 
the  purpose  of  selling  or  soliciting  the 
purchase  of  insurance  or  provide  the 
nonpublic  customer  information  to  a 
third  party  for  the  purpose  of  another's 
sale  or  solicitation  of  the  purchase  of 
insurance. 

R.I.  Gen.  Laws  §  27-58-10.  The 
Requester  contends  that  this  provision 
will  cripple  a  banks  ability  to  use 
customer  information  to  meet  customer 
needs.  The  Requester  believes  that  the 
lim  tation  on  use  and  disclosure  of 
customer  information  would  even 
prohibit  the  marketing  of  insurance 
products  to  bank  customers  who  had 
requested  si""h  information.  Moreover, 
like  the  other  provisions  cited  by  the 
Requester,  the  Requester  contends  that 
this  provision  discriminates  against 
financial  institutions  because  a 
collateral  limitation  has  not  been  placed 
on  other  insurance  agents  and  agencies 
in  Rhode  Island. 

Request  for  Comments 

The  OCC  requests  comments  on 
whether  Federal  law  preempts  the 
provisions  of  the  Rhode  Island  law  cited 
above. 
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Dated:  December  16.  1996. 
Eugene  A.  Ludwig, 

Comptroller  of  the  Currency 

(FR  Doc.  97-674  Filed  1-13-97,  8  45  arr. 

BILUNG  CODE  4810-33-P 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  the  Spring 
Unsolicited  Grant  Program 

agency:  United  States  Institute  i)f  Peace. 


ACTION:  Notice. 


SUMMARY:  The  .Agency  .Announces  a 
Chdnge  la  Deadline  for  ttie  Spring 
Unsolicited  Crant  Competition. 

Previous  Deadline:  April  1 
New  Deadline:  March  1 

DATES:  .Application  Material  Available 
Upon  Request.  Receipt  Date  for  Return 
of  .Applications  March  1,  1997. 
N(i*ifi(  atioii  (if  Awards:  June.  1997. 

ADDRESSES:  For  .Application  Package: 
United  Statf  s  Institute  of  Peace,  Grant 


Program,  1550  M  Street,  NW,  Suite  700, 
Washington,  DC  20005-1708,  (202)  429- 
6063  (fax),  (202)  457-1719  (TTY),  Email: 
grant program@usip.org. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Grant  Program,  Phone  (202)-429- 
3842. 

Dated:  January  8,  1997. 
Bemice  I.  Carney, 

Director.  Office  of  Administration. 

[FR  Doc.  97-822  Filed  1-13-97:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
IntefTiational  Trade  Administration 

[A-351-«)6] 

Silicon  Metal  From  Brazil;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  to  Revoke  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION;  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  determination  not  to  revoke  in  part. 

SUMMARY:  On  September  5,  1996.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  silicon 
metal  from  Brazil.  This  review  covers 
the  period  July  1 .  1993,  through  June  30, 
1994.  and  five  manufacturers/exporters 
of  the  subject  merchandise  to  the  United 
States.  The  review  indicates  the 
existence  of  margins  for  four  firms. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
new  information  submitted  at  the 
Departments  request,  we  have  changed 
our  results  from  those  presented  in  our 
preliminary  results,  as  described  below 
in  the  comments  section  of  this  notice. 
EFFECTIVE  DATE:  January  14.  199' 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker,  Alain  Letort.  or  lohn  Kugelman, 
.\D/C\T)  Enforcement  Group  HI,  Office 
8,  Import  .-Kdministration.  International 
Trade  .Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-2924, -1243,  or -0649, 
respectively, 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  5.  1996.  the 
Department  of  Commerce  published  in 
the  Federal  Register  (61  PR  46776)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  Brazil  (Julv  31. 
1991,  56  FR  36135).  On  September  27. 
October  2.  and  November  13,  1996  the 
Department  requested  additional 
information  from  Minasligas. 
Eletrosilex,  and  CCM,  respectivelv.  We 
received  responses  from  these  firms  on 
October  15,  October  16.  and  November 
20.  1996,  respectively.  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Tariff  Act). 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31,  1994. 

Scope  of  the  Review 

The  merchandise  covered  by  this    ■ 
review  is  silicon  metal  from  Brazil 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight. 
Also  covered  by  this  review  is  silicon 
metal  from  Brazil  containing  between 
89.00  and  96.00  percent  silicon  by 
weight  but  which  contains  a  higher 
aluminum  content  than  the  silicon 
metal  containing  at  least  96.00  percent 
but  less  than  99.99  percent  silicon  by 
weight.  Silicon  metal  is  currently 
provided  for  under  subheadings 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  as  a 
chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
the  order.  HTS  item  numbers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage. 

The  period  of  review  (POR)  is  July  1, 
1993.  through  June  30.  1994.  This 
review  involves  five  manufacturers/ 
exporters  of  Brazilian  silicon  metal: 
Cqmpanhia  Brasileira  Carbureto  de 
Calcio  (CBCC).  Companhia  Ferroligas 
Minas  Gerais — Minasligas  (Minasligas), 
Eletrosilex  Belo  Horizonte  (Eletrosilex), 
Rima  Eletrometalurgia  S.A.  (RIMA).  and 
Camargo  Correa  Metais  (CCM). 

Consumption  Tax 

In  light  of  the  Federal  Circuit's     ■ 
decision  in  Federal  Mogul  v.  United 
States.  CAFC  No.  94-1097.  the 
Department  has  changed  its  treatment  of 
hope  market  consumption  taxes.  Where 
merchandise  exported  to  the  United 
States  is  exempt  from  the  consumption 
tax,  the  Department  will  add  to  the  U.S. 
price  the  absolute  amount  of  such  taxes 
charged  on  the  comparison  sales  in  the 
home  market.  This  is  the  same 
methodology  that  the  Department 
adopted  following  the  decision  of  the 
Federal  Circuit  in  Zenith  v.  United 
States.  988  F.2d  1573,  1582  (1993),  and 
which  was  suggested  by  the  court  in 
footnote  4  of  its  decision.  The  Court  of 
International  Trade  (CIT)  overturned 
this  methodology  in  Federal  Mogul  v. 
United  States,  834  F.Supp.  1391  (1993),. 
and  the  Department  acquiesced  in  the 
CIT's  decision.  The  Department  then 


followed  the  CIT's  preferred 
methodology,  which  was  to  calculate 
the  tax  to  be  added  to  U.S.  price  by 
multiplying  the  adjusted  U.S.  price  bv 
the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CIT  and  held  that  the 
statute  did  not  preclude  Commerce  from 
using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  (i.e..  assessments 
that  are  unaffected  by  the  existence  or 
amount  of  home  market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 
Round  Antidumping  Code,  required  the 
calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CIT  with 
instructions  to  direct  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 

The  Department  has  determined  that 
the  "Zenith  footnote  4"  methodology 
should  be  used.  First,  as  the  Department 
has  explained  in  numerous 
administrative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  now  recognized. 
Article  VI  of  the  GATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 
required  that  dumping  assessments  be 
tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade.  Second,  the  Uruguay  Round 
Agreements  Act  (URAA)  explicitly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  157) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  United 
States  price  ratlier  than  subtracted  from 
home  market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner 
consistent  with  its  longstanding  policy 
of  tax-neutrality  and  with  the  GATT, 
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Verification 

As  provided  in  section  776(b)  of  the 
Tariff  Act,  we  verified  information 
provided  by  Minasligas,  CBCC,  RIMA. 
and  CCM  by  using  standard  verification 
procedures,  including  onsite  inspection 
of  the  manufacturers'  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  reports. 

Use  of  Best  Information  Available  (BIA) 

In  our  preliminary  results  of  this 
administrative  review,  we  determined 
that  RIMA  was  a  non-shipper.  See 
Silicon  Metal  from  Brazil:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  Intent  to  Revoke 
in  Part,  and  Intent  Not  to  Revoke  in 
Part.  61  FR  46776  (September  5.  1996) 
(preliminary  results).  Since  publication 
of  the  preUminary  results,  we  have 
determined  that  RIMA  did  have 
shipments  during  the  FOR.  See  the 
Department's  response  to  comment  2 
below.  Therefore,  .ve  have  included  in 
these  final  results  of  review  all  of 
RlMA's  sales  during  the  FOR  made  to  an 
importer  who  had  at  least  one 
importation  during  the  FOR.  See  the 
Department's  response  to  comment  1 
below. 

Because  RIMA  failed  to  produce 
information  requested  at  verification  to 
substantiate  significant  portions  of  its 
response,  in  accordance  with  section 
776(c)  of  the  Act.  we  have  determined 
that  the  use  of  BIA  is  appropriate.  For 
these  final  results  we  applied  the 
following  two-tier  BIA  analysis  in 
choosing  what  to  use  as  BIA: 

1.  When  a  company  refu.ses  to  cooperate 
with  the  Department  or  otherwise 
significantly  impedes  these  proceedings,  it 
assigns  that  company  first-tier  BIA.  which  is 
the  higher  of: 

(a)  The  highest  of  the  rates  found  for  any 
firm  for  the  same  class  or  Icind  of 
merchandise  in  the  same  country  of  origin  in 
the  less-than-fair-value  investigation  (LTFV) 
or  prior  administrative  review:  or 

(b)  The  highest  rate  found  in  the  present 
administrative  review  for  any  firm  for  the 
same  class  or  kind  of  merchandise  from  the 
same  country  of  origin. 

2.  When  a  company  substantially 
cooperates  with  our  requests  for  information 
including,  in  some  cases,  verification,  but 
fails  to  provide  the  information  requested  in 
a  timely  manner  or  in  the  form  required,  it 
assigns  to  that  company  second-tier  BIA. 
which  is  the  higher  of: 

(a)  The  firm's  highest  rate  (including  the 
"all  others"  rate)  of  the  same  class  or  kind 
of  merchandise  from  a  prior  administrative 
review  or,  if  the  firm  has  never  before  been 
investigated  or  reviewed,  the  all  others  rate 
firom  the  LTFV  investigation;  or 


(b)  The  highest  calculated  rate  in  this 
review  for  the  class  or  kind  of  merchandise 
for  any  firm  from  the  same  country  of  origin. 

See  Allied-Signal  Aerospace  Co.  v. 
United  States.  28  F. 3d  1188.  1189,  1190 
n.2  (CAFC  1994). 

RIMA  cooperated  by  responding  to 
the  Department's  questiormaires. 
However,  we  determined  at  verification 
that  this  company  could  not 
substantiate  significant  portions  of  its 
responses.  Therefore,  we  have 
determined  to  apply  second-tier  BIA  to 
RIMA's  third-review  sales.  (See  Use  of 
BIA  memorandum  to  Joseph  Spetrini. 
Deputy  Assistant  Secretary. 
Enforcement  Group  Three.)  The  second- 
tier  BIA  rate  we  have  assigned  to  RIMA 
is  91.06  percent.  This  rate  represents  the 
highest  rate  ever  applicable  to  RIMA  for 
the  subject  merchandise. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttal  briefs  from  Minasligas. 
Eletrosilex,  CCM.  CBCC.  and  a  group  of 
five  domestic  producers  of  silicon  metal 
(collectively,  the  petitioners).  Those  five 
domestic  producers  are  American 
.Alloys.  Inc..  Elkem  Metals  Co.,  Globe 
Metallurgical.  Inc..  SMI  Group,  and 
SKW  Metals  and  Alloys,  Inc.  We 
received  a  request  for  a  hearing  from 
CBCC.  Minasligas.  Eletrosilex.  CCM, 
and  the  petitioners.  We  held  a  public 
hearing  on  November  25.  1996 

Comment  1 

Petitioners  argue  that  the  Department 
erred  in  determining  which  U.S.  sales  to 
review  by  using  the  methodology 
employed  in  the  final  results  of  the 
second  administrative  review  of  this 
order.  In  the  second  review  final  results, 
we  explained  our  methodology  as 
follows: 

1.  Where  a  respondent  sold  merchandise, 
and  the  importer  of  tiiat  merchandise  had  at 
least  one  entry  during  the  FOR,  we  reviewed 
all  sales  to  that  importer  during  the  FOR, 

2.  Where  a  respondent  sold  subject 
merchandise  to  an  importer  who  had  no 
entries  during  the  FOR,  we  did  not  review 
the  sales  of  subject  merchandise  to  that 
importer  in  this  administrative  review 
Instead,  we  will  review  those  sales  in  our 
administrative  review  of  the  next  period  in 
which  there  is  an  entry  by  that  importer 

We  also  said  in  the  notice  that  after 
completion  of  the  review,  we  would 
instruct  Customs  to  assess  dumping 
duties  against  importer-specific  entxies 
during  the  period.  See  Silicon  Metal 
from  Brazil,  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  46763,  46765  (September 


5.  1996)  [Silicon  Metal  from  Brazil. 
Second  Review  Final  Results] 

Petitioners  argue  that  the 
methodolog\'  described  above  and  used 
in  the  preliminary-  results  of  this  review 
is  inconsistent  with  the  Tariff  Act. 
because  section  751(a)(2)  of  the  Tariff 
Act  requires  that  margins  be  based  on 
sales  associated  with  entries  during  the 
POR,  Petitioners  also  cite  to  Tomngton 
Co.  V.  United  States.  818  F  Supp,  1563. 
1573  (CIT  1993)  [Tomngton]  to 
demonstrate  that  the  Court  of 
International  Trade  (CIT)  has  held  that 
the  word  "entry"  as  used  in  the  statute 
refers  to  the  "formal  entry  of 
merchandise  into  the  U.S.  Customs 
territory."  They  argue  that  this  date  of 
formal  entr\'  is  the  date  on  which  the 
entry  summar>'  is  filed  in  proper  form. 
Furthermore,  petitioners  argue  that  the 
Department  itself  has  stated  that  the  use 
of  the  term  "entry"  in  the  antidumping 
law  refers  unambiguously  to  the  release 
of  merchandise  into  the  customs 
territory  of  the  I'nited  States  See 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearingsl  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  56  FR 
31692,  31704  (July  11.  1991),  Petitioners 
also  argue  that  the  legislative  history  of 
section  751  demonstrates  that  margin 
calculations  in  administrative  nn-iews 
are  to  be  based  on  sales  of  merchandise 
that  entered  during  the  POR. 

In  addition  to  the  above  arguments 
based  on  their  interpretation  of  the 
statute  and  case  law,  petitioners  argue 
that  the  questionnaire  issued  by  the 
Department  to  the  respondents  in  this 
re\iew  shows  that,  prior  to  the  1992-93 
administrative  review  of  this  order,  the 
Departments  established  practice  was 
to  base  reviews  on  sales  of  merchandise 
that  entered  U.S.  Customs  territory 
during  the  POR.  and  that  it  was  the 
Department's  expressed  intention  to 
conduct  this  review  m  the  same  way. 
Furthermore,  petitioners  argue  that  the 
failure  to  calculate  dumping  margins 
based  on  sales  asstxrialed  with  entries 
during  the  POR  would  result  in 
improper  assessment  of  duties,  because 
the  duties  assessed  on  entnes  during  the 
POR  would  have  no  relation  to  the 
margin  of  dumping  on  those  sales.  Thus. 
by  assessing  duties  on  entries  at  rates 
unrelated  to  the  margin  of  dumping  on 
the  associated  sales,  petitioners  argue, 
the  Department  would  violate  19  U.S.C. 
1673(2)(B).  which  requires  that  "there 
shall  be  imposed  upon  such 
merchandise  an  antidumping  duty 
*   *    *  in  an  amount  equal  to  the  amount 
by  which  the  foreign  market  value 
exceeds  the  United  States  pnce  for  the 
merchandise." 
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Elelrosilex  argues  that  section  751  of 
the  Tariff  Act  does  not  provide  the 
specificity  that  petitioners  assert,  and 
must  be  read  in  light  of  the  other 
provisions  of  the  statute.  In  a  rule- 
making proceeding  several  years  ago. 
Eletrosilex  alleges  that  the  Department 
did  just  that.  There  the  Department  said; 

Notwithstanding  the  reference  to  review 
and  assessment  of  "entries'  pursuant  to 
section  751.  Congress  also  provided  that  the 
Department  should  analyze  "sales" 
transactions  pursuant  to  sections  772  and  773 
of  the  statute  in  the  course  of  conducting  its 
administrative  review.  The  statute  provides 
for  the  review  of  both  "entries"  and  "sales" 
without  recognizing  that  the  two  terms  are 
not  synonymous  or  providing  a  mechanism 
for  linking  them. 

See  Advance  Notice  of  Proposed 
Rulemaking.  56  FR  63696  (December  5, 
1991).  Eletrosilex  argues  that  in  that 
proceeding  the  Department  concluded 
that  Congress  could  not  have  intended 
that  it  base  all  reviews  on  entries  of 
merchandise  rather  than  sales,  and  that 
such  a  conclusion  "would  hinder  the 
achievement  of  other  statutory  goals 
governing  review  and  assessments. '"  Id., 
at  63697. 

Furthermore.  Eletrosilex  argues  that, 
contrary  to  the  petitioners'  statements, 
the  Department  has  consistently 
adhered  to  this  policy.  Petitioners' 
citations  in  support  of  their  argument. 
Eletrosilex  argues,  are  didta,  and  have 
no  controlling  precedent.  More 
importantly.  Eletrosilex  argues,  the 
Department  has  recently  repudiated 
exactly  the  same  argument  made  bv  the 
very  same  petitioners.  As  support  for 
this  statement.  Eletrosilex  cites  the  final 
results  of  the  first  and  second 
administrative  reviews  of  this 
proceeding.  See  Silicon  Metal  from 
Biuzil;  Final  Results  of  Antidumping 
Duty-  Admmistrative  Review.  59  FR 
42806.  42813  (August  19,  1994)  (S;7/con 
Metal  From  Brazil;  First  Review  Final 
Results]  and  Silicon  Metal  from  Brazil; 
Second  Review  Final  Results. 

Department's  Position 

We  disagree  with  petitioners.  We 
most  recently  addressed  this  issue  in  the 
final  results  of  the  second  review  of  this 
order.  There  we  stated: 

We  do  not  agree  with  petitioners  that 
section  751(a)(2)  requires  that  we  review  only 
sales  that  entered  US.  customs  territory 
during  the  POR.  Section  751(a)(2)  mandates 
that  the  dumping  duties  determined  be 
assessed  on  entries  during  the  POR  It  does 
not  limit  administrative  reviews  to  sales 
associated  with  entries  during  the  POR. 
Furthermore,  to  review  only  sales  associated 
with  entries  during  the  POR  would  require 
that  we  tie  sales  to  entries  In  many  cases  we 
are  unable  to  do  this.  Moreover,  the 
methodology  the  Department  should  use  to 


calculate  antidumping  duty  assessment  rates 
is  not  explicitly  addressed  in  the  statute,  but 
rather  has  been  left  to  the  Department's 
expertise  based  on  the  facts  of  each  review. 
"*   *    *  the  statute  merely  requires  that  PUDD 
(i.e.,  potentially  uncollected  dumping  duties) 
*  *   *  serve  as  the  basis  for  both  assessed 
duties  and  cash  deposits  of  estimated 
duties."  See  The  Toirington  Companv  v. 
United  States.  44  F  3d  1572.  1  578  (CAFC 
1995). 

See  Silicon  Metal  from  Brazil;  Second 
Re\iew  Final  Results  at  46765.  Our 
analysis  of  this  issue  and  interpretation 
of  the  statute  remain  unchanged  from 
those  announced  in  the  final  results  of 
the  second  review.  Furthermore,  by 
applying  a  consistent  methodology  in 
each  segment  of  the  proceeding  we 
ensure  that  we  review  all  sales  made 
during  the  entire  proceeding.  Changing 
the  methodology  could  result  in  our 
failure  to  review  some  sales.  Hence,  in     • 
these  final  results  of  review  we  have 
employed  the  methodology  we 
announced  in  the  final  results  of  the 
second  review,  and  which  petitioners 
cite  above. 

Comment  2 

Petitioners  argue  that  the  Department 
should  assign  a  margin  to  RIMA  based 
on  BIA.  In  the  preliminary'  results  of 
review  the  Department  determined  that 
RIMA  had  no  shipments  during  the 
POR,  and  therefore  assigned  RIMA  its 
calculated  rate  from  the  final  results  of 
the  previous  review.  Petitioners  argue 
that  the  Department  was  in  error  in  its 
determination  that  RIMA  had  no 
shipments  during  the  POR.  and  that 
because  at  verification  RIMA  was 
unable  to  substantiate  significant 
portions  of  its  response,  the  Department 
should  assign  RIMA  a  margin  based  on 
BIA. 

Department's  Position 

On  October  21, 1996  the  importer  of 
the  merchandise  in  question  submitted 
information  regarding  its  imports.  We 
have  carefully  reviewed  the  importer's 
Customs  documentation,  -nd  have 
determined  that  the  Department  was  in 
error  in  its  preliminary  determination 
that  the  sales  did  not  involve  an  entr\' 
during  the  third  administrative  review 
period.  Furthermore.  RIMA  was  unable 
at  verification  to  substantiate  significant 
portions  of  its  response  in  regard  to  this 
entry  (see  the  preliminary  review  results 
for  the  fourth  review  {Preliminary 
Results  of  Antidumping  Administrative 
Review.  Intent  Not  to  Revoke  in  Part.  61 
FR  46779.  September  5.  1996),  the 
October  25.  1995  verification  report,  and 
the  September  13.  1996  "Use  of  Facts 
Available"  memorandum  from  Fred 
Baker  to  Richard  Weible).  Therefore,  we 
have  determined  to  use  BIA  for  these 


sales.  We  have  assigned  to  this  sale,  as 
BIA,  91.06  percent  {see  Use  of  Best 
Information  Available  (BIA)  above). 
This  rate  represents  the  highest  rate  ever 
applicable  to  RIMA  for  the  subject 
merchandise.  « 

Comment  3 

Petitioners  argue  that  the  Department 
erred  in  its  preliminary  results  of  review 
by  announcing  an  intent  to  revoke  the 
order  with  respect  to  Minasligas.  They 
argue  that  Minasligas  does  not  qualify 
for  revocation  for  two  reasons.  First, 
Minasligas  has  sold  at  less  than  fair 
value  (LTFV)  in  this  and  every  prior 
segment  of  this  proceeding,  and 
therefore  has  not  met  the  regulatory 
requirement  of  having  not  sold  at  less 
than  fair  value  for  at  least  three  years. 
See  19  CFR  §353.25(a)(2)(i).  The  three 
years  in  question  are  the  first  (91-92), 
second  (92-93),  and  third  (93-94) 
reviews.  For  the  first  and  second 
reviews,  the  Department  calculated  a 
margin  of  zero  percent  in  its  final  results 
of  review.  For  the  third  review  the 
Department  calculated  a  margin  of  zero 
percent  for  its  preliminary  results. 
Petitioners  argue,  with  respect  to  the 
first  review  (which  is  in  litigation  before 
the  CIT),  that  after  the  Department 
corrects  the  errors  for  which  it  has 
already  conceded  error,  Minasligas  will 
have  a  margin.  They  argue,  with  respect 
to  the  second  review,  that  after  the 
Department  corrects  the  ministerial 
errors  they  allege  it  made  in  its  final 
results,  Minasligas  will  again  have  a 
margin.  They  argue,  with  respect  to  the 
third  review,  that  after  the  Department 
corrects  the  calculation  and 
methodological  errors  which  they  allege 
it  made,  Minasligas  will  again  have  a 
margin. 

Second,  petitioners  argue  that  the 
Department  camiot  correctly  determine 
that  Minasligas  is  not  likely  to  resume 
selling  at  less  than  fair  value  in  the 
future,  and  without  this  determination 
the  Department  cannot  revoke  the  order. 
{See  19  CFR  353.25(a)(2)(ii).)  Petitioners 
base  this  argument  on  the  following 
factors: 

(1)  Minasligas  had  a  margin  greater 
than  de  minimis  in  the  preliminary 
results  of  the  fourth  administrative 
review  of  this  order.  See  Silicon  Metal 
from  Brazil.  Preliminary  Results  of 
Review  and  Intent  Not  to  Revoke  in  Part. 
61  FR  46779,  46781  (September  5, 
1996). 

(2)  Minasligas  has  submitted  no 
evidence  that  it  is  imlikely  to  sell  at  less 
than  fair  value  in  the  future. 

(3)  The  Department  has  not  verified 
any  information  that  Minasligas  is 
unlikely  to  dump  in  the  future.  Citing 
19  U.S.C.  §1677e{b)(2)(B)  and  19  CFR 
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353.25(c)(2)(ii),  petitioners  argue  that 
the  statute  and  regulations  require  that 
the  basis  for  the  "likelihood" 
determination  be  verified,  and  that 
because  the  Department  did  not  verify 
any  such  basis,  Minasligas  does  not 
qualify  for  revocation. 

Furthermore,  petitioners  argue  that 
analysis  based  on  the  criteria  used  by 
the  Department  in  its  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Germany  show  that 
Minasligas  is  likely  to  resume  dumping. 
(See  Brass  Sheet  and  Strip  from 
Germany,  Final  Results  of 
Administrative  Review.  61  FR  49727, 
49730  (September  23,  1996)  [German 
Brass).]  These  criteria  include  a 
dramatic  decline  in  shipments  after 
publication  of  the  antidumping  duty 
order  and  the  low  level  of  shipments  by 
the  respondent.  Both  of  these  factors, 
petitioners  allege,  are  present  here  with 
respect  to  Minasligas. 

Minasligas  argues,  first,  that  in  two 
consecutive  administrative  reviews 
prior  to  the  issuance  of  the  preliminary 
results  of  the  third  review,  the 
Department  found  Minasligas  not  to 
have  sold  at  less  than  fair  value,  and 
that,  therefore,  if,  in  the  final  results  of 
this  review  the  Department  finds  no 
sales  at  less  than  fair  value,  it  will  have 
met  the  requirement  of  19  CFR 
353.25(a)(2)(i).  Secondly,  Minasligas 
argues  that  19  CFR  353.25(a)(2)(ii) 
requires  a  finding  that  dumping  is  not 
likely  to  occur  in  the  future,  but, 
contrary  to  petitioner's  suggestion,  does 
not  require  Minasligas  to  provide,  or  the 
record  to  contain,  evidence  that 
Minasligas  is  unlikely  to  resume 
dumping  in  the  future.  Furthermore, 
Minasligas  argues  that  there  is  evidence 
on  the  record  that  Minasligas  will  not 
dump  in  the  future.  That  evidence 
consists  of  Minasligas'  written 
agreement  to  reinstatement  of  the 
antidumping  duty  order  if  it  is  found  to 
be  selling  at  less  than  fair  value  in  the 
future. 

Department's  Position 

To  qualify  for  revocation  in  part 
under  19  CFR  353.25{a)(2)(i),  a 
respondent  must  have  sold  the  subject 
merchandise  at  not  less  than  foreign 
market  value  for  at  least  three 
consecutive  years.  Our  analysis  in  these 
final  results  of  review  indicates  that 
Minasligas  had  no  margin  for  this 
period.  Therefore,  because  Minasligas 
has  met  the  requirement  under 
353.25(a)(2)(i).  we  determine  that 
Minasligas  has  met  the  regulatory 
requirement  of  having  sold  the  subject 
merchandise  at  not  less  than  foreign 
market  value  for  at  least  three 
consecutive  years. 


However,  in  order  to  revoke  an  order 
in  part  the  Department  must  also  be 
satisfied  that  the  firm  is  not  likely  to 
resume  dumping  in  the  future.  The 
Department  has  determined  that 
Minasligas  has  a  dumping  margin  of 
greater  than  de  minimis  in  the  fourth 
administrative  review  (being  issued 
concurrently).  Accordingly,  the  issue  of 
likelihood  of  dumping  in  the  hiture  is 
moot  because  Minasligas  has  in  fact 
resumed  dumping.  Therefore,  we  are 
not  revoking  the  order  in  part  for 
Minasligas. 

Comment  4 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  the  COP/CV 
for  Minasligas.  Eletrosilex.  and  CCM  by 
using  the  monthly  amounts  of 
depreciation  that  they  reported. 
Petitioners  argue  with  respect  to 
Minasligas  and  Eletrosilex  that  their 
calculation  of  depreciation  does  not 
reflect  the  useful  life  of  the  assets,  but 
rather  reflects  an  accelerated  life. 
Petitioners  argue  that  the  Department's 
practice  is  to  reject  accelerated 
depreciation  of  assets  where  such 
accelerated  depreciation  fails  to  allocate 
the  cost  of  the  asset  on  a  consistent  basis 
over  the  life  of  the  asset,  which, 
petitioners  allege,  is  the  case  here. 
Furthermore,  with  respect  to  Eletrosile."., 
petitioners  argue  that  evidence  on  the 
record  indicates  that  Eletrosilex  did  not 
report  depreciation  in  accordance  with 
Brazilian  GAAP.  With  respect  to 
Minasligas  and  CCM.  petitioners  argue 
that  their  depreciation  calculation  does 
not  restate  the  value  of  the  assets  to 
account  for  hyperinflation.  Petitionees 
argue  that  when  an  economy  is 
hyperinfiationary,  basing  depreciation 
on  historical  asset  values  results  in 
severe  understatement  of  actual  costs; 
for  this  reason  the  Department's  practice 
is  to  use  depreciation  that  is  based  on 
revalued  assets  in  hyperinflationary 
economy  cases.  Finally,  petitioners 
argue  that  CCM's  submitted  calculation 
is  inadequate  because  it  does  not 
include  depreciation  of  idle  equipment. 
It  is  the  Department's  practice, 
petitioners  argue,  to  include 
depreciation  for  idle  equipment  when 
calculating  COP  and  CV.  Moreover, 
petitioners  allege  that  there  is 
contradictory  information  on  the  record 
as  to  whether  CCM  had  expenses  for 
idle  equipment.  Petitioners  argue  that 
because  CCM  failed  to  provide  the 
information  that  would  allow  the 
Department  to  calculate  monthly 
depreciation  based  on  revalued  assets 
and  to  include  depreciation  for  idle 
assets,  and  because  CCM  misled  the 
•Department  about  whether  it  had 
depreciated  its  idle  equipment,  the 


Department  should  determine 
depreciation  for  CCM  based  on  BIA.  In 
the  alternative,  the  Department  should 
obtain  from  CCM  the  information 
necessary  to  deterruine  monthly 
depreciation  in  accordance  with 
Department  practice. 

Minasligas  argues  that  petitioners' 
argument  is  fallacious.  Minasligas 
points  to  documentation  it  submitted  on 
October  15,  1996,  showing  that  (1) 
Minasligas  did  not  depreciate  its  assets 
over  the  shortened  period  that 
petitioners  suggest;  (2)  the  depreciation 
reported  in  its  COP/CV  tables  for 
purposes  of  this  proceeding  is  fully 
supported  by  Minasligas'  accounting 
records;  (3)  the  value  of  the  assets 
subject  to  depreciation  is  restated  in 
current  currency  to  account  for 
hyperinflation  through  the  use  of 
special  indices  known  as  the  BTN/UFIR 
indices.  Furthermore.  Minasligas  argues 
that  the  Department  fully  verified  this 
information.  Moreover.  Minasligas 
argues  that  the  petitioner's  argument  is 
based  on  a  misunderstanding  of  some  of 
the  columns  in  the  verification  exhibit 
upon  which  they  base  their  argument 
Finally.  Minasligas  argues  that  to 
recalculate  depreciation,  using  the 
longer  usehi!  lives  of  Minasligas'  assets 
that  petitioners  suggest,  would  be  unfair 
because  the  Department  has  already 
completed  two  administrative  reviews 
in  which  it  calculated  Minasligas' 
depreciation  using  the  shorter  useful 
lives  that  are  the  basis  for  the 
depreciation  calculation  that  Minasligas 
records  in  its  books  and  reported  to  the 
Department  Therefore.  Minasligas 
argues  that,  if  the  Department  does 
decide  to  recalculate  its  depreciation 
using  longer  useful  lives  for  the  firm's 
assets,  it  should  adopt  a  methodology 
that  takes  into  account  the  depreciation 
expenses  that  Minasligas  reported  in  the 
previous  administrative  reviews. 

Eletrosilex  argues  that  the  petitioners 
have  presented  no  basis  for  rejecting 
Eletrosilex's  longstanding  use  of 
aggressive  accelerated  depreciation  It 
argues  that  after  having  taken 
depreciation  of  10  percent  per  year 
through  1991  on  its  furnaces,  as 
permitted  under  Brazilian  generally 
accepted  accounting  principles  (GAAP), 
Eletrosilex  necessarily  had  to  interrupt 
depreciation  on  an  item  that  had  a  20- 
vear  useful  life.  It  states  it  resumed  a  5 
percent  depreciation  on  its  furnaces  in 
januan'  1995.  Furthermore,  it  argues 
that  it  has  provided  the  Department 
with  a  clear  statement  of  its 
depreciation  schedule  and  its 
application  to  all  depreciable  assets. 
Thus.  Eletrosilex  concludes  that  it  has 
demonstrated  to  the  Department  a 
sound  and  legitimate  basis  for  the 
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depreciation  schedules  used  in  the  POR. 
and  the  Department  should  use  those 
schedules  again  in  the  final  results  of 
this  review. 

CCM  argues  that  petitioners'  argument 
with  respect  to  restatement  of  asset 
values  is  invalid  because  CCM  does  not 
base  its  depreciation  on  historical  costs. 
CCM's  financial  statement.  CCM  argues, 
makes  clear  that  the  value  of  CCM's 
property,  plant,  and  equipment  is 
recorded  at  the  cost  of  acquisition  plus 
monetary  adjustment  CCM  states  that 
this  is  a  common  accounting 
mechanism  used  by  Brazilian 
companies  to  restate  the  historical  costs 
of  their  assets  at  their  current  cost 
during  hyperinflation.  With  regard  to  its 
statement  (cited  by  petitioners)  that 
CCM  did  not  revalue  its  assets.  CCM 
argues  that  the  statement  meant  only 
that  there  was  no  special  asset  re- 
valuation during  the  POR;  CCM  did 
follow  the  accepted  accounting  practice 
of  restating  the  histoncai  cost  through 
the  application  of  monetary  correction. 
Thus,  CCM  argues,  there  is  no  basis  for 
petitioners'  statements  that  CCM's 
reported  depreciation  is  grossly 
understated  because  it  is  based  on 
historical  costs. 

With  respect  to  petitioners'  argument 
that  CCM  did  not  report  depreciation  of 
idle  equipment,  CCM  admits  that  it  did 
not  include  idle  equipment  in  its 
submitted  costs,  but  argues  that  doing 
otherwise  would  have  distorted  the 
Department's  hyperinflationary  cost 
calculations.  The  fundamental  premise 
uf  the  Department's  replacement  cost 
methodology,  CCM  argues,  is  that  costs 
actually  incurred  by  the  respondent  in 
the  production  of  subject  merchandise 
must  be  restated  on  a  replacement  basis 
in  order  to  eliminate  the  distortive 
effects  of  hyperinflation  on  costs 
incurred  at  various  times  in  the  POR.  In 
order  to  calculate  an  accurate  monthly 
replacement  cost.  CCM  argues,  the 
Department  must  apply  this  approach 
only  to  the  value  of  inputs  actually 
consumed  in  the  production  process. 
Because  of  this,  it  would  be  incorrect  to 
include  the  replacement  cost  of  an  idled 
asset,  because  by  definition  the  asset 
was  not  used  or  consumed  in  the 
specific  month.  Thus,  CCM  argues  that 
the  Departments  replacement  cost  rules 
work,  only  if  applied  to  those  costs 
actually  (and  not  hypotheticallv) 
incurred  in  production,  as  petitioners 
advocate.  Therefore.  CCM  argues,  the 
Department  should  not  include 
depreciation  on  idled  equipment  in 
CCM's  COP/CV. 

Department's  Position 

We  agree  vdlh  petitioners  in  part 
With  respect  to  Minasligas.  we  disagree 


with  petitioners'  argument  that 
Minasligas'  depreciation  calculation  is 
unacceptable  because  it  is  based  on 
accelerated  depreciation.  The  CIT  has 
upheld  the  Department's  calculation  of 
depreciation  based  on  a  respondent's 
financial  records  where  their  financial 
records  are  consistent  with  foreign 
GAAP  principles  and  where  those 
records  do  not  distort  actual  costs.  See 
Laclede  Steel  Co.  v.  United  States,  18 
err  965.  975  (1994).  Here,  Minasligas 
has  historically  used  accelerated 
depreciation,  and  these  methods  are 
consistent  with  Brazilian  GAAP. 
Moreover,  we  note  that  we  have  in  the 
past  used  accelerated  depreciation 
where  the  respondent  has  historically 
used  it  in  its  financial  statements.  See 
Foam  Extruded  PVC  and  Polystyrene 
Framing  Stock  from  the  United 
Kingdom:  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  61  51411, 
51418  (October  2,  1996).  Furthermore, 
we  agree  with  Minasligas  that  to 
recalculate  depreciation  using  a  longer 
useful  life  for  Minasligas'  assets  after 
having  used  a  shorter  life  in  two  prior 
reviews  would  allocate  costs  to  this 
review  that  have  already  been 
accounted  for  in  prior  reviews,  and 
would  therefore  be  inequitable.  Finally, 
we  agree  with  Minasligas  that  its  use  of 
the  BTN/UFIR  indices  accurately 
restates  the  value  of  its  assets. 
Therefore,  in  these  final  results  of 
review,  as  in  the  preliminary  results  of 
review,  we  have  used  Minasligas' 
reported  depreciation  in  calculating 
COP. 

With  respect  to  Eletrosilex,  we  agree 
with  petitioners  that  evidence  on  the 
record  indicates  that  Eletrosilex  did  not 
report  depreciation  in  accordance  with 
Brazilian  GAAP.  See  note  5(b)(iv)  of 
Eletrosilex's  1994  financial  statement  in 
Eletrosilex's  February  26,  1996 
submission.  Therefore,  for  these  final 
results  of  review,  we  have  used  the 
auditor's  estimate  of  Eletrosilex's 
depreciation  for  the  COP  calculation 
because  it  is  the  most  accurate  reflection 
of  Eletrosilex's  depreciation  that  is  on 
the  record  and  because  it  is  in 
accordance  with  Brazilian  GAAP. 

With  respect  to  CCM,  we  agree  with 
CCM  that  evidence  on  the  record 
indicates  that  it  makes  a  monetary 
adjustment  in  recording  the  value  of  its 
property,  plant,  and  equipment, 
Therefore,  no  additional  restatement  is 
necessary. 

Concerning  idle  assets,  we  agree  with 
the  petitioners  that  the  Department 
includes  in  fully  absorbed  factory 
overhead  the  depreciation  of  equipment 
not  in  use  or  temporarily  idle, 
notwithstanding  home  market 
accounting  standards  which  may  allow 


companies  to  refrain  from  doing  so.  See, 
for  examplerSj'/i'con  Metal  From 
Argentina  (58  FR  65336,  65338, 
December  14,  1993);  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Beanngsj  and  Parts  Thereof  From 
France.  Germany.  Italy,  Japan, 
Romania.  Singapore,  Sweden,  Thailand, 
and  the  United  Kingdom  (58  FR  39729, 
39756.  July  26,  1993);  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished 
and  Unfinished.  From  Japan  and 
Tapered  Roller  Bearings.  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan  (58 
FR  64720.  64727-28,  July  26,  1993); 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
Japan  and  Tapered  Roller  Bearings. 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
From  Japan  (57  FR  4960,  4973,  February 
11.  1992);  Shop  Towels  from 
Bangladesh  (57  FR  3996,  3999,  February 
3,  1992);  Mechanical  Transfer  Presses 
from  Japan  (55  FR  335,  January  4.  1990); 
Titanium  Sponge  from  Japan  (49  FR 
38687,  38689,  October  1.  1984).  See  also 
NTN  Bearing  Corp.  of  America,  et  al., 
plaintiffs,  v.  United  States,  Slip  Op.  93- 
129  (August  4,  1993)  (upholding  the 
Department's  inclusion  of  depreciation 
expenses  for  idle  equipment). 

We  disagree  with  CCM's  argument 
that  a  hyperinflationary  environment 
necessitates  disregarding  the 
Department's  long-standing  pohcy. 
Depreciation  is  a  cost  that  is  incurred 
without  regard  to  whetlier  the  assets 
being  depreciated  are  used  in 
production  during  a  particular  period. 
Thus,  depreciation  of  idle  assets  must 
be  included  in  COP  in  order  for  COP  to 
reflect  the  full  costs  incurred  during  the 
POR  regardless  of  whether  an  economy 
experienced  hyperinflation  during  the 
POR. 

Similarly,  we  disagree  with  CCM's 
related  argument  that  depreciation 
expense  for  idled  assets  involves  only 
hypothetical  expenses;  depreciation 
expenses  reflect  not  only  wear  and  tear 
from  usage  but  also  aging  and 
obsolescence,  which  affect  idle  assets  as 
much  as,  and  sometimes  more  than, 
active  assets. 

Therefore,  in  these  final  results  of 
review  we  have  added  the  depreciation 
for  idle  assets  to  CCM's  reported 
depreciation. 

Comment  5 

Petitioners  argue  that  the  Department 
should  disregard  Minasligas'  inventory 
holding  gain/loss  calculation  because 
MinasUgas  failed  to  "layer"  or  value  its 
inventory  properly.  They  argue  the 
Department  should  require  Minasligas 
to  provide  the  information  necessary  to 
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perform  a  proper  inventory  holding 
gain/loss  calculation  in  accordance  with 
Department  practice. 

Minasligas  argues  that  the  petitioner's 
point  is  moot  because  the  Department 
used  Minasligas'  home  market  selling 
prices  for  foreign  market  value  (FMV), 
not  CV.  It  also  argues  that  the 
Department  verified  the  accuracy  of 
Minasligas'  calculations,  and  found  no 
discrepancies. 

Department's  Position 

While  we  verified  that  the  amounts 
Minasligas  used  in  its  calculation  were 
derived  from  accounting  records, 
Minasligas  did  not  substantiate  its 
method  of  layering  its  inventory.  As 
petitioners  note  in  their  brief, 
Minasligas'  calculations  show  only  one 
layer  of  prior  inventory  for  inputs  and 
finished  product  even  though  inventory 
stemmed  from  more  than  one  previous 
month.  By  failing  to  include  in  its 
calculations  the  goods  placed  in 
inventory  during  prior  months, 
Minasligas  failed  to  value  the  inventory 
properly  based  on  the  inflation-adjusted 
costs  in  the  prior  months.  See 
Minasligas'  March  17,  1995  submission, 
exhibit  11.  Thus,  consistent  with  our 
practice  when  a  respondent  fails  to 
report  inventory  properly,  we  have 
denied  Minasligas  an  adjustment  for 
inventory  holding  gains/losses  in  these 
final  results  of  review. 

Comment  6 

Petitioners  argue  that  the  Department 
erred  by  not  including  Minasligas'  and 
Eletrosilex's  claimed  duty  drawback  in 
CV.  This  drawback  consists  of  taxes  and 
import  duties  that  the  government  of 
Brazil  suspended  on  Minasligas'  and 
Eletrosilex's  purchases  of  imported 
electrodes  used  in  the  production  of 
silicon  metal  destined  for  export. 
Petitioners  argue  that  because  the 
Department  added  the  duty  drawback  to 
U.S.  price,  and  because  the  taxes 
represented  by  the  drawback  were  not 
elsewhere  represented  in  CV,  the 
Department  should  add  the  drawback  to 
CV  in  order  to  make  an  "apples-to- 
apples"  comparison  of  U.S.  price  to  CV. 
In  addition,  they  argue,  with  respect  to 
Eletrosilex,  that  the  Department  must 
include  the  duty  paid  on  purchases  of 
electrodes  in  COP  for  purposes  of  the 
sales-below-cost  analysis. 

Minasligas  argues  that  in  the 
preliminary  results  of  review  the 
Department  correctly  added  duty 
drawback  to  U.S.  price  for  comparison 
with  a  sales-based  FMV.  However,  if  the 
Department  uses  CV  in  the  final  results, 
and  includes  indirect  taxes  in  CV,  it 
must  still  add  duty  drawback  to  U.S. 


price  to  make  an  "apples-to-apples" 
comparison. 

Eletrosilex  argues  that  the 
methodology  the  Department 
announced  in  its  second  review  final 
results  with  respect  to  taxes  does  not 
achieve  the  stated  aim  of  tax  neutrahty. 
Therefore,  it  urges  the  Department  to 
adopt  the  approach  mandated  by  the 
Uruguay  Round  Agreements  Act.  and 
eliminate  consumption  taxes  from  all 
calculations.  It  states  that  this  is  the 
only  way  truly  to  achieve  tax  neutrality. 
Furthermore,  it  argues  that  this 
approach  has  the  additional  virtue  of 
simplifying  these  proceedings. 

Department's  Position 

We  agree  with  petitioners.  The 
Brazilian  duty  drawback  law  applicable 
to  Minasligas  and  Eletrosilex  suspends 
the  payment  of  ICMS  and  IPl  taxes  and 
import  duties  that  would  ordinarily  be 
due  upon  importation  of  electrodes  if 
they  are  consumed  in  producing  silicon 
metal  for  export.  Therefore,  because  the 
ICMS  and  IPI  taxes  and  import  duties 
are  suspended,  we  cannot  conclude  that 
they  are  already  included  in  the  COM  or 
reported  tax  payments  that  Minasligas 
and  Eletrosilex  have  reported.  Thus,  in 
order  to  make  a  valid  comparison 
between  USP  and  CV,  we  need  to  add 
to  CV  the  full  amount  of  the  claimed 
duty  drawback  that  we  added  to  USP  in 
accordance  with  section  772(d)(1)(B)  of 
the  Tariff  Act.  We  have  done  so  in  these 
final  results  of  review.  This 
methodology  is  identical  with  the 
methodology  announced  in  the  final 
results  of  the  prior  review  of  this  case. 
See  Silicon  Metal  from  Brazil:  Second 
Review  Final  Results,  at  46770. 

Because  the  import  duties  are  not 
suspended  for  electrodes  consumed  in 
the  home  market,  we  agree  with 
petitioners  that  Eletrosilex's  import 
duties  on  carbon  electrodes  should  be 
added  to  COP  for  purposes  of  the  cost 
test.  In  these  final  results  of  review  we 
have  calculated  the  import  duties  by 
multiplying  the  cost  of  carbon 
electrodes  that  we  allocated  to  the 
domestic  market  by  the  import  duty  rate 
often  percent. 

Comment  7 

Petitioners  argue  that  the  Department 
erred  in  its  computation  of  MinasHgas' 
monthly  COP  by  not  including  the  cost 
of  tubes  and  rods  that  Minasligas 
consumed  during  each  month.  The 
Department  included  these  costs  only  in 
the  months  in  which  Minasligas  made 
purchases  of  tubes  and  rods,  and  not  in 
the  months  in  which  Minasligas 
consumed  them.  Petitioners  argue  that 
in  the  final  results  the  Department 
should  determine  the  proper  costs  for 


tubes  and  rods  based  on  the  numtier  of 
units  of  each  input  used  m  the 
production  of  silicon  metal  in  each 
month  and  the  monthly  replacement 
cost  for  each  input. 

Minasligas  states  that  it  reported  its 
costs  for  tubes  and  rods  in  the  month  of 
purchase  because  this  is  how  thev  are 
reported  in  Minasligas'  accounting 
records.  It  also  states  that  if  the 
Department  wishes  to  recalculate  these 
costs  for  each  month  of  consumption,  it 
it  willing  to  cooperate  fully  with  the 
Department  in  providing  all  necessary 
information. 

Department's  Position 

Because  Brazil's  economy  was 
hyperinflationary  during  the  POR.  in 
these  final  results  of  review,  we  have 
calculated  each  respondent's  COM 
using  an  "annual  average" 
methodology.  See  the  Final  Results 
.^Lualysis  Memorandum.  In  this 
methodology  we  first  calculated  an 
annual  weighted-average  COM  indexed 
to  end-of-year  values,  and  then  restated 
the  annual  average  COM  to  compute  a 
monthly  COM.  We  used  the  wholesale 
price  index  to  restate  the  annual  COM 
to  the  specific  month  of  production. 
Thus,  because  we  calculated  monthly 
costs  based  on  annualized  figures, 
petitioners'  point  regarding  Minasligas' 
tubes  and  rods  is  moot. 

Comment  8 

Petitioners  argue  that  the  Department 
made  numerous  errors  with  respect  to 
Brazilian  taxes  in  performing  the  cost 
test.  With  respect  to  Minashgas, 
petitioners  allege  that  the  Department 
erred  by  comparing  COP  to  home 
market  pnces  that  included  a 
disproportionately  high  amount  of  ICMS 
tax.  By  so  doing,  petitioners  allege,  the 
Department  failed  to  follow  its  practice 
of  either  including  the  same  absolute 
amount  of  value-added  taxes  (VAT)  in 
both  home  market  price  and  COP,  or  of 
excluding  VAT  from  both  COP  and 
home  market  price.  Thus,  petitioners 
argue,  the  Department  did  not  make  a 
fair  and  equal  comparison  in  the 
preliminary  results  of  review.  They 
argue  that  m  the  final  results  of  review 
the  Department  should  exclude  ICMS 
taxes  frorn  both  the  home  market  prices 
and  the  COPs  used  m  the  sales-beiow- 
cost  analysis 

With  respect  to  Eletrosilex.  petitioners 
argue  that  the  Department  erred  by 
failing  to  deduct  the  ICMS.  PIS.  and 
COFINS  taxes  from  Eletrosilex's  home 
market  prices  before  performing  the  cost 
test.  Petitioners  argue  that  the  failure  to 
deduct  the  ICMS  tax  was  in  error 
because  information  on  the  record 
shows  that  Eletrosilex's  reported  cost  of 
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manufacture  (COM)  did  not  include  the 
ICMS  tax.  With  respect  to  PIS  and 
COFINS  taxes,  petitioners  argue  that  the 
Department  correctly  included  in  COP 
the  PIS  and  COFINS  taxes  that 
Eletrosilex  paid  on  its  purchases  of 
inputs  (and  which  Eletrosilex  included 
in  its  reported  price  of  materials),  but 
erred  in  how  it  treated  the  PIS  and 
COFINS  taxes  Eletrosilex  collected  on 
sales  of  silicon  metal.  In  the  preliminarv 
results,  the  Department,  petitioners 
allege,  added  to  COP  a  variable 
Eletrosilex  reported  that  represents  its 
home  market  direct  selling  expenses, 
consisting  of  inland  freight  and  PIS  and 
COFINS  taxes  collect  on  sales. 
Petitioners  argue  that  rather  than  adding 
this  selling  expense  variable  to  COP  to 
account  for  collections  of  PIS  and 
COFINS  taxes  on  home  market  sales,  the 
Department  should  instead  subtract 
from  the  net  home  market  prices  the 
sales-specific  amount  of  PIS  and 
COFINS  taxes  in  its  computation  of 
NPRICOP  (the  price  which  we  compare 
to  COP  in  the  cost  test). 

With  respect  to  CCM,  petitioners 
argue  that  the  Department  erred  in  the 
cost  test  by  comparing  home  market 
prices  that  included  ICMS  taxes  with 
COPs  that  included  a  disproportionately 
larger  amount  of  ICMS  taxes.  They  argue 
that  it  is  established  Department 
practice  when  performing  the  cost  test 
to  either  include  the  same  absolute 
amount  of  VAT  in  both  home  market 
price  and  COP  or  to  exclude  VAT  from 
both. 

Minasligas  argues  that  the  Department 
should  not  include  the  same  amount  of 
VAT  in  the  sales  price  and  COP  because 
different  amounts  of  taxes  were 
collected  and  paid  on  the  sales  price 
and  production  costs,  respectively. 

Eletrosilex  argues  that  the  Department 
should  ehminate  consumption  taxes 
from  all  calculations.  This  approach,  it 
argues,  is  the  only  way  to  achieve  true 
tax  neutrality. 

CCM  argues  that  the  Department 
correctly  accounted  for  its  VAT  in  the 
preliminary  results  of  review.  In  support 
of  its  argument,  it  cites  Silicomanganese 
from  Venezuela,  57  FR  55436 
(Novunber  7,  1994)  (Silicomanganese 
from  Venezuela],  in  which  the , 
Department  agreed  with  a  respondent's 
argument  that  "if  the  Department 
includes  the  value-added  taxes  paid  on 
inputs  in  the  cost  of  production,  it  must 
also  include  the  VAT  received  from  its 
customers  in  the  price  for  purposes  of 
the  sales  below  cost  test.  " 

Department's  Position 

We  agree  with  petitioners  that  in 
performing  the  cost  test  our  policv  is  to 
either  include  the  same  absolute  amount 


of  VAT  in  both  home  market  price  and 
COP.  or  to  exclude  VAT  from  both  COP 
and  home  market  price.  In 
Silicomanganese  from  Venezuela, 
though  we  agreed  with  the  statement 
that  CCM  cites,  we  also  said.  "The 
amount  of  VAT  included  in  the  home 
market  COP  should  be  the  same  as  the 
amount  that  is  included  in  the  home 
market  sales  prices."  See 
Silicomanganese  from  Venezuela  at 
55441.  In  performing  the  cost  test  for 
these  final  results  of  review,  we  have 
calculated  both  COP  and  the  price  we 
compare  to  COP  exclusive  of  the  ICMS 
tax.  This  is  the  methodology  recently 
used  in  Ferrosilicon  from  Brazil;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  59407, 
59410  (November  22,  1996) 
(Ferrosilicon  from  Brazil:  First  Review 
Final  Results).  However,  unlike 
Ferrosilicon  from  Brazil:  First  Review 
Final  Results,  we  have  not  deducted  IPI 
tax  from  COP  because  IPI  tax  is  not 
assessed  on  sales  of  silicon  metal  as  it 
is  for  ferrosilicon. 

With  respect  to  PIS  and  COFINS.  we 
have  not  deducted  these  taxes  from  the 
home  market  price  to  which  we 
compare  COP  because  they  are  gross 
revenue  taxes,  and  not  taxes  imposed 
directly  on  the  merchandise  or 
components  thereof  on  a  transaction-by- 
transaction  basis.  See  the  Department's 
Position  in  response  to  comment  28 
(below).  For  Eletrosilex  we  have 
eliminated  the  addition  to  COP  of  the 
selling  expense  variable  it  reported  in 
its  COP  response,  and  have  instead 
added  to  COP  the  sales-specific  amount 
of  direct  selling  expenses,  which  does 
not  include  PIS  and  COFINS  taxes.  We 
have  also  calculated  COP  for  all 
respondents  so  that  it  represents  the  full 
purchase  price  of  all  inputs,  and  is  not 
exclusive  of  a  hypothetical  amount  of 
PIS  and  COFINS  taxes. 

Comment  9 

Petitioners  argue  that  the  Department 
erred  in  its  treatment  of  inland  freight 
in  the  COP  test  for  CCM.  Minasligas, 
and  Eletrosilex.  With  respect  to  CCM 
petitioners  argue  that  the  Department 
erred  by  comparing  COPs  that  did  not 
include  freight  costs  to  home  market 
selling  prices  that  did  include  freight 
costs.  They  argue  that  to  make  a  fair 
comparison  in  the  final  results  the 
Department  should  exclude  freight 
expenses  from  the  home  market  prices 
used  in  the  sales-below-cost  analysis. 

CCM  states  that  it  included  freight 
costs  in  the  direct  selling  expense  field 
of  its  COP/CV  database.  Therefore,  CCM 
argues,  the  COPs  that  the  Department 
used  in  the  cost  test  did  in  fact  include 
freight  costs. 


With  respect  to  Minasligas. 
petitioners  argue  that  the  Department 
erred  by  comparing  COPs  inclusive  of 
freight  charges  to  home  market  prices 
inclusive  of  disproportionately  high 
freight  charges.  This  difference  in 
freight  occurred,  petitioners  argue, 
because  Minasligas  calculated  the  per- 
unit  freight  cost  for  home  market  sales 
by  dividing  the  freight  charges  incurred 
on  each  home  market  sale  by  the 
quantity  of  each  sale,  while  it  calculated 
the  per-unit  freight  included  in  COP  by 
dividing  the  monthly  sum  of  those  same 
freight  charges  by  the  monthly  volume 
of  its  sihcon  metal  production.  This 
methodology,  petitioners  allege, 
resulted  in  Minashgas  including  a  lower 
per-unit  amount  of  freight  in  COP  than 
in  the  home  market  prices.  By  using  this 
methodology,  petitioners  argue,  the 
Department  failed  to  compare  home 
market  prices  to  COP  on  an  "apples-to- 
apples"  basis.  Petitioners  also  allege  this 
methodology  violates  Import 
Administration  Policy  Bulletin  No.  94.6, 
which  states  that  the  Department 
determines  both  COP  and  the  home 
market  prices  on  an  ex-factory  basis 
(i.e.,  net  of  movement  charges,  which, 
by  definition,  include  freight  expenses). 
They  argue,  therefore,  that  in  the  final 
results  of  review  the  Department  should 
exclude  freight  expenses  from  both  the 
COP  and  the  home  market  prices. 

Minasligas  argues  that  the  petitioners' 
proposed  method  is  distortive,  and  in 
fact  is  contrary  to  Import 
Administration  Policy  Bulletin  94.6. 
According  to  this  bulletin,  Minasligas 
argues,  COP  is  calculated  net  of  selling 
expenses.  Because  its  reported  selling 
expenses  included  inland  freight, 
Minasligas  argues  that  if  the  Department 
removes  freight  from  home  market 
price,  it  should  also  remove  selling 
expenses  from  COP. 

With  respect  to  Eletrosilex,  petitioners 
argue  that  the  Department  erred  by  not 
deducting  inland  freight  from 
Eletrosilex's  home  market  prices  before 
performing  the  cost  test.  In  the 
preliminary  results,  rather  than 
subtracting  inland  freight  from 
Eletrosilex's  home  market  prices  before 
performing  the  cost  test,  the  Department 
added  to  the  cost  build-up  a  variable 
that  Eletrosilex  reported  that  included 
inland  freight  (as  well  as  PIS  and 
COFINS  taxes).  Petitioners  argue  that 
this  approach  was  an  error  because  not 
all  of  Eletrosilex's  home  market  sales 
included  freight  expenses.  Thus, 
petitioners  argue,  the  Department 
improperly  compared  the  home  market 
sales  prices  that  include  freight  to  a  COP 
that  includes  an  amount  of  freight  that 
is  artificially  lowered  by  Eletrosilex's 
improper  division  of  the  total  freight 
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incurred  on  a  portion  of  home  market 
sales  by  the  volume  of  all  home  market 
sales.  At  the  same  time,  petitioners 
argue,  the  Department  improperly 
compared  a  COP  that  includes  freight  to 
home  market  sales  prices  for  which 
Eletrosilex  reported  no  freight. 

Department  Position 

*  Petitioners  and  Minasligas  are  correct 
that  Import  Administration  Policy 
Bulletin  94.6  states  that  the  cost  test  will 
be  performed  on  an  ex-factory  basis,  and 
thus  net  of  freight  expenses.  Therefore, 
in  these  final  results  of  review  we  have 
deducted  inland  freight  from  the  price 
which  we  compare  to  COP  in  the  cost 
test.  In  order  to  ensure  we  make  a 
proper  comparison  for  those 
respondents  [i.e.,  Minasligas  and  CCM) 
who  included  freight  in  their  reported 
direct  selling  expenses  for  COP.  we  have 
not  used  the  direct  selling  expenses  the 
respondents  reported  in  their  cost 
questionnaire  response.  Instead,  in  these 
final  results  of  review,  we  have  added 
to  COP  the  sales-specific  direct  selling 
expenses  included  in  each  home  market 
sales  price. 

Comment  10 

Petitioners  argue  that  the  Department 
erred  by  calculating  Minasligas",  CCM's, 
and  CBCC's  home  market  imputed 
credit  expenses  based  on  prices  that 
include  VAT.  The  Department's 
established  practice,  petitioners  argue, 
is  to  exclude  VAT  collected  on  home 
market  sales  from  the  prices  used  in 
calculating  imputed  credit  expenses. 
Thus,  petitioners  argue,  in  the  final 
results  of  review  the  Department  should 
exclude  ICMS  taxes  from  the  prices 
used  to  calculate  home  market  imputed 
credit. 

Minasligas  argues,  based  on  the  tax 
policies  of  the  government  of  Brazil, 
that  ICMS  taxes  should  be  included  in 
the  imputed  credit  calculation.  It  argues 
that  imputed  credit  expenses  represent 
the  opportunity  cost  of  financing 
accounts  receivable,  and  that  this 
opportunity  cost  does  not  apply  solely 
to  a  portion  of  the  sale,  but  to  the  entire 
revenue  that  is  generated  by  the  sale. 
Diuing  the  period  that  payment  from  the 
customers  is  outstanding,  not  only  must 
Minasligas  finance  its  production 
operations,  it  must  also  pay  any  ICMS 
amounts  it  owes  to  the  Brazilian 
goverrmient.  To  the  extent  that  it  pays 
such  taxes  before  it  receives  them  from 
its  customers,  they  become  part  of  the 
cost  of  financing  receivables.  Therefore, 
Minashgas  argues,  ICMS  taxes  should  be 
included  in  the  imputed  credit 
calculation. 

CCM  argues  that  petitioners  are 
incorrect  in  saying  that  it  is  the 


Department's  policy  not  to  include 
ICMS  tax  in  the  computation  of  imputed 
credit.  It  argues  that  the  Department  has 
previously  calculated  CCM's  home 
market  imputed  credit  expenses  based 
on  ICMS  tax-inclusive  home  market 
prices.  In  support  of  this  statement,  it 
cites  the  final  determination  of  the 
LTFV  investigation  of  this  case,  in 
which  the  Department  said: 

The  ICMS  incident  to  a  home  market  sale 
is  outstanding  until  that  time  that  the 
customer  pays  for  its  merchandise.  Until  the 
customer  pays.  CCM  cannot  use  the  ICMS 
collected  on  that  sale  to  offset  ICMS  it  has 
paid  on  purchases  of  materials  used  in  the 
production  of  the  subject  merchandise. 
Accordingly,  there  is  an  inherent  cos!  in 
maintaining  an  outstanding  amount  of  ICMS 
due  to  CCM's  receivables  Therefore,  we  have 
included  the  ICMS  in  the  home  market  price 
when  calculating  imputed  credit  expenses 

See  Silicon  Metal  from  Brazil:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  56  FR  26977.  26982  (June 
12,  1991).  Furthermore.  CCM  points  out 
that  no  party  appealed  this  issue  to  the 
CIT,  reflecting  all  parties'  agreement 
concerning  the  legitimacy  of  this 
approach. 

Department's  Position 

We  agree  with  petitioners.  While  CCM 
is  correct  that  we  have  calculated 
imputed  credit  inclusive  of  ICMS  tax  in 
earlifr  segments  of  this  proceeding,  our 
more  recent  practice  is  to  calculate 
imputed  credit  exclusive  of  ICMS  tax. 
We  addressed  this  issue  in 
Silicomanganese  from  Venezuela.  There 
we  said: 

The  Department's  practice  is  to  calculate 
credit  expenses  exclusive  of  VAT.  (See  the 
discussion  of  our  VAT  methodology  in  the 
preliminary  determination  (59  FR  31204. 
31205.  lune  17.  1994.)  Theoretically,  there  is 
an  opportunity  cost  associated  with  any  post- 
service  payment.  Accordingly,  to  calculate 
the  VAT  adjustment  argued  by  Hevensa 
would  require  the  Department  to  calculate 
the  opportunity  costs  involved  with  freight 
charges,  rebates,  and  selling  expenses  for 
each  reported  sale.  It  would  be  an  impossible 
task  for  the  Department  to  attempt  to 
determine  the  opportunity  cost  of  every  such 
charge  and  expense. 

See  Silicomanganese  from  Venezuela. 
59  FR  55436,  55438  (November  7.  1994). 
Similarly,  in  this  case  to  calculate  the 
ICMS  adjustment  argued  by  CCM  would 
require  the  Department  to  calculate  the 
opportunity  costs  involved  with  freight 
charges,  selling  expenses,  and  packing 
for  each  reported  sale.  It  would  be  an 
impossible  task  for  the  Department  to 
determine  the  opportunity  cost  of  ever\' 
such  charge  and  expense.  In  these  final 
results  of  review  we  have  followed  our 
more  recent  practice.  See  also 


Ferrosilicon  from  Brazil;  First  Reviev^- 
Final  Results  a\  59A\0. 

Comment  1 1 

Petitioners  argue  that  the  Department 
made  two  currency  conversion  errors  in 
its  margin  calculation  for  CBCC  and 
Minasligas.  With  respect  to  CBCC, 
petitioners  argue  that  the  Department 
used  the  wrong  exchange  rate  for 
converting  CBCC's  brokerage, 
warehousing,  and  foreign  inland  freight 
from  Brazilian  currency  into  U.S. 
dollars.  This  error  occurred,  petitioners 
allege,  because  the  Department 
incorrectly  believed  that  these  expenses 
were  denominated  in  cruzeiros,  rather 
than  in  cruzeiros  reals. 

CBCC  argues  that  there  is  no  evidence 
on  the  record  that  any  of  the  charges  it 
reported  are  in  a  currency  other  than 
cruzeiros. 

With  respect  to  Minasligas. 
petitioners  argue  that  the  Department 
erred  by  converting  the  cruzeiro  value  of 
Minasligas'  U.S.  sales  into  dollars, 
rather  than  using  the  actual  value  of  the 
U.S.  sales  in  the  currency  in  which  they 
were  originally  denominated.  They 
argue  that  the  needless  recalculation  of 
U.S.  price  had  the  effect  of  increasing 
the  U.S.  price. 

Minasligas  argues  that  it  reported  its 
U.S.  sales  in  cruzeiros  (as  recorded  in  its 
books),  and  that  the  Department 
correctlv  converted  it  into  dollars  using 
the  average  exchange  rate  of  the  month 
of  shipment.  This  methodology. 
Minasligas  argues,  is  in  accordance  with 
the  Department's  practice  of  comparing 
the  U.S.  price  to  the  CV  or  FMV  in  the 
month  of  shipment. 

Department's  Position 

We  agree  with  petitioners.  With 
respect  to  CBCC.  we  note  that  in  exhibit 
6  of  CBCC's  March  17.  1994 
supplemental  questionnaire  response 
(SQR)  CBCC  demonstrated  the  currency 
conversion  That  demonstration 
indicates  that  the  expenses  were  in  fact 
denominated  in  cruzeiros  reals,  and  not 
cruzeiros.  We  have  corrected  this  error 
in  these  final  results  of  review.  With 
respect  to  Minasligas.  our  practice  is  to 
use  the  actual  U.S.  price  in  the  currency 
in  which  it  was  originally  denominated 
We  also  seek  to  avoid  any  unnecessar) 
currency  conversions.  Therefore,  in 
these  final  results  of  review  we  have 
used  the  actual  sales  prices  in  the 
currency  in  which  they  were  originally 
denominated. 

Comment  12 

Petitioners  argue  the  Department 
erred  in  the  margin  calculation  for 
Minasligas  and  CCM  by  using  the  wrong 
shipment  date.  With  respect  to 


1962 


Federal  Register  /  Vol.  62,  No.  9  /  Tuesday,  January  14,  1997  /  Notices 


ISS 


Minasligas  this  alleged  error  occurred 
where  the  Department  performed  the 
currency  conversion  for  the  movement 
expenses  on  U.S.  sales  bv  using  the 
exchange  rate  on  the  date  of  shipment 
from  the  port  in  Brazil,  rather  than  the 
exchange  rate  on  the  date  of  shipment 
from  Minasligas'  plant.  Doing  so, 
petitioners  allege,  was  a  violation  of  the 
Department's  practice  in  which  the  date 
of  shipment  is  the  date  the  merchandise 
was  shipped  from  the  producer's 
factor)'.  Therefore,  petitioners  argue,  the 
Department  should  use  the  exchange 
rate  of  the  date  of  sale  in  converting  U.S. 
movement  expenses,  just  as  it  used  the 
date  of  sale  (rather  than  the  reported 
date  of  shipment)  in  the  calculation  of 
imputed  credit. 

Minasligas  argues  that  because  the 
record  does  not  contam  the  date  on 
which  Minasligas  paid  the  movement 
expenses,  the  Department  was  correct  in 
using  the  exchange  rate  of  the  date  of 
shipment  from  the  port  because  it  was 
the  closest  date  on  record  to  the  date  in 
which  the  expenses  were  actually 
incurred. 

With  respect  to  CCM,  petitioners 
argue  that  the  Department  used  the 
wrong  shipment  date  m  its  calculation 
of  U.S.  imputed  credit.  The  shipment 
date  that  CCM  reported  and  that  the 
Department  used  in  its  computation, 
petitioners  allege,  was  the  shipment 
date  from  the  port  in  Brazil,  rather  than 
the  shipment  date  from  CCM's  plant 
Petitioners  argue  that  the  Department 
should  use  the  date  of  sale  as  the  date 
of  shipment  as  it  did  in  calculating 
Minasligas'  imputed  credit. 
Furthermore,  petitioners  argue  that  for 
the  same  reason  the  Department  should 
base  CV  on  the  month  of  the  U.S.  sale, 
rather  than  on  CCM's  reported  month  of 
shipment. 

With  respect  to  petitioners'  argument 
that  the  Department  should  have 
calculated  imputed  credit  using  the  date 
of  the  U.S.  sale,  CCM  argues,  first,  that 
the  Department  should  use  the  credit 
calculation  it  submitted  in  its 
questionnaire  response  as  the  actual 
credit  expense.  This  calculation,  CCM 
states,  reflects  the  actual  interest 
charged  on  the  export  credit  line 
obtained  for  that  shipment,  and 
therefore  is  the  most  accurate, 
transaction-specific  measure  of  CCM's 
interest  expense  in  connection  with  its 
U.S.  sale.  Second,  CCM  argues  that  if 
the  Department  decides  to  use  an 
imputed  figure,  it  need  not  resort  to  the 
date  of  sale  as  the  date  of  shipment 
because  the  date  of  shijament  from 
CCM's  factory  is  on  the  record  as 
verification  exhibit  11. 

With  regard  to  petitioners'  argument 
that  the  Department  should  use  the  CV 


in  the  month  of  sale  to  establish  fair 
value.  CCM  argues  that  it  is  the 
Department's  practice  in 
hyperinJlationary  economy  cases  to  use 
the  bill-of-lading  date  as  the  shipment 
date,  and  thus  the  date  upon  which  CV 
should  be  based.  In  support  of  this 
assertion  it  cites  Tubeless  Steel  Disc 
Wheels  from  Brazil:  Amended  Final 
Determination  of  Sales  at  Less  than  Fair 
Value  and  Amended  Antidumping  Duty 
Order.  53  FR  34566  (September  7,  1988) 
( Tubeless  Steel  Disc  Wheels  from 
Brazil).  There  the  Department  stated 
that  it  corrected  a  clerical  error  whereby 
"invoice  dates  were  used  rather  than 
bill-of-lading  dates  to  represent  the  date 
of  shipment  for  the  calculation  of 
antidumping  duty  margins."  CCM  also 
argues  that  if  the  Department  decides  to 
use  the  invoice  date,  rather  than  the  bill- 
of-lading  date,  as  the  date  of  shipment, 
it  need  not  resort  to  using  the  date  of 
sale  (as  petitioners  urge)  because,  as 
previously  mentioned,  the  invoice  date 
is  on  the  record  in  verification  exhibit 
11. 

Department's  Position 

With  respect  to  the  petitioners' 
argument  regarding  Minasligas.  we 
agree  with  Minasligas.  Where  the  record 
does  not  contain  the  actual  dates  of 
payment  for  its  export  sale  movement 
expenses  and  where  the  Departme»t  did 
not  specifically  solicit  this  information, 
it  is  reasonable  to  use  the  date  of 
shipment  from,  the  port  in  the  imputed 
credit  calculation  because  it  is  the 
closest  date  on  record  to  the  date  on 
which  the  expenses  were  actually 
incurred.  With  respect  to  the 
petitioners'  argument  regarding  CCM, 
we  agree  with  CCM  that  when  using  CV 
in  hyperinflationar\'  economy  cases  it  is 
the  Department's  practice  to  perform  the 
margin  calculation  using  the  CV  of  the 
month  of  shipment  from  the  port,  rather 
than  (as  petitioners  argue)  the  CV  of  the 
month  of  shipment  from  the  plant.  See 
Tubeless  Steel  Disc  Wheels  from  Brazil 
at  34567. 

We  disagree  with  CCM  that  we  should 
use  its  reported  "actual  expense"  for 
U.S.  credit.  The  Department  requires 
that  the  credit  expenses  reflect  the 
opportunity  cost  of  the  entire  period 
between  shipment  from  the  plant  and 
payment  by  the  customer.  That  is  not 
the  case  for  CCM's  reported  "actual 
expense."  The  actual  expense  covers 
only  a  portion  of  the  imputed  credit 
expense  period.  Therefore,  in  these  final 
results  of  review  we  have  calculated 
imputed  credit  using  the  shipment  date 
from  CCM's  plant,  as  given  in 
verification  exhibit  11. 


Comment  13 

Petitioners  argue  that  the  Department 
erred  in  its  computation  of  Minasligas' 
COP/CV  by  using  the  1993  G&A 
expenses  that  Minasligas  reported.  They 
argue  that  Minasligas'  1993  audited 
financial  statements  show  that 
Minasligas'  G&A  expenses  are  greater 
than  what  it  reported  to  the  Department. 
Therefore,  petitioners  argue,  the 
Department  should  require  Minasligas 
to  report  monthly  G&A  expenses  for 
1993  whose  sum  reconciles  to  the  total 
1993  G&A  expenses  shown  on  its 
financial  statement. 

Minasligas  argues  that  petitioners' 
argument  fails  to  consider  that 
Minasligas  deducted  from  its  G&A  some 
expenses  associated  with  forest 
maintenance,  depletion,  and  exhaustion 
that  it  included  in  its  cost  of  charcoal  as 
part  of  direct  material  expenses.  To  have 
not  made  this  deduction,  Minasligas 
argues,  would  have  resulted  in  these 
costs  being  double-counted. 

Department's  Position 

We  agree  with  petitioners  that  the 
G&A  figures  Minasligas  reported  in  its 
October  15,  1996  submission  do  not 
reconcile  to  its  1993  financial  statement. 
Though  Minasligas  claims  that  the 
difference  is  due  to  its  exclusion  from 
G&A  of  some  costs  that  had  been 
included  in  its  cost  of  charcoal  as  part 
of  direct  material  costs,  we  note  that 
neither  Minasligas'  G&A  chart  of 
accounts  nor  its  cost  of  charcoal  list 
includes  the  categories  of  forest 
maintenance,  depletion,  or  exhaustion. 
See  verification  exhibits  23  and  33. 
Thus,  since  there  is  no  evidence  on  the 
record  to  substantiate  Minasligas' 
explanation  or  the  G&A  figures  in  its 
October  15.  1996  submission,  for  these 
final  results  of  review  we  have  relied 
upon  the  G&A  expenses  reported  in 
Minasligas'  1993  financial  statement. 

Furthermore,  in  these  final  results  of 
review,  unlike  the  preliminary  results  of 
review,  we  have  calculated  Minasligas' 
G&A  by  multiplying  a  ratio  (consisting 
of  indexed  monthly  historical  G&A 
divided  by  indexed  monthly  historical 
cost  of  goods  sold)  by  monthly 
replacement  cost  COM.  As  explained 
below  in  response  to  comment  22,  this 
is  our  current  method  of  calculating 
G&A  in  a  hyperinflationary  economy. 
To  perform  tiiis  calculation,  we 
increased  the  reported  G&A  costs  for 
each  month  in  1993  by  the  percentage 
difference  between  the  reported  annual 
G&A  costs  and  the  financial  statement 
G&A  costs. 

Comnfnnt  14 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  interest 


UMI 


Federal  Register  /  Vol.  62,  No.  9  /  Tuesday,  January  14.  1997  /  Notices 


1963 


expense  for  Eletrosilex,  CCM,  and  CBCC 
by  offsetting  interest  expenses  with 
interest  income.  Petitioners  argue  with 
respect  to  all  three  of  these  respondents 
that  the  interest  income  for  which  the 
Department  allowed  an  offset  is  not 
interest  income  derived  from  short-term 
investments  of  working  capital  {i.e.. 
from  business  operations).  Petitioners 
argue  that  allowing  an  offset  for  this 
income  was  a  violation  of  the 
Department's  requirements  for  granting 
an  interest  income  offset.  Those 
requirements  are,  petitioners  state,  that 
the  respondent  demonstrate  (1)  that  the 
interest  income  stemmed  from  short- 
term  investments  and  (2)  that  short-term 
interest  income  was  derived  from 
business  operations.  Petitioners  argue 
with  respect  to  CBCC  that  some  of  the 
interest  income  for  which  the 
Department  allowed  an  offset  does  not 
meet  these  two  criteria.  Therefore, 
petitioners  argue,  in  the  final  results  the 
Department  should  allow  an  offset  only 
for  those  interest  income  items  which 
CBCC  has  demonstrated  to  be  from 
short-term  investments. 

With  respect  to  Eletrosilex,  petitioners 
focus  on  one  transaction  recorded  on 
Eletrosilex's  1994  financial  statement 
for  which,  they  allege,  there  is  no 
evidence  that  it  was  revenue  from  a 
short-term  investment.  They  also  allege 
it  does  not  consist  of  interest  income 
from  investments,  and  therefore  does 
not  qualify  to  be  an  offset  to 
Eletrosilex's  financial  expenses. 
Furthermore,  petitioners  argue, 
Eletrosilex  did  not  even  make  a  claim 
for  an  offset  to  its  financial  expenses, 
and  for  this  reason  alone  the 
Department  should  not  have  made  one. 

With  respect  to  CCM.  petitioners  also 
argue  that  CCM  did  not  submit  the 
financial  statement  of  its  direct  parent, 
or  a  consolidated  financial  statement  for 
the  CCM  group  of  related  companies.  By 
not  submitting  such  statements, 
petitioners  argue.  CCM  thwarted 
application  of  the  Department's 
established  practice  of  determining 
interest  expenses  on  a  consolidated 
basis.  Furthermore,  petitioners  argue 
that  because  CCM  did  not  cooperate 
with  the  Department  by  answering  the 
Department's  questions  regarding  its 
interest  income,  the  Department  should 
base  interest  expense  for  CCM  on  BIA. 
or,  in  the  alternative,  it  should  obtain 
the  information  necessary  to  calculate 
interest  expenses  for  CCM  properly  in 
accordance  with  Department  practice. 

CBCC  argues  that  the  Department 
verified  the  financial  income  and 
expenses  of  CBCC  and  its  parents 
Solvay  do  Brasil  and  Solvay  &  Cie  at 
verification,  and  the  Department's 
report  did  not  indicate  that  the  financial 


gains  were  not  derived  from  short-term 
investments,  nor  that  they  were  not 
related  to  the  companies'  business 
operations.  Furthermore,  because  the 
Diepartment  verified  CBCC's  financial 
gains,  CBCC  argues  that  it  is  no  longer 
CBCC's  burden  to  prove  that  the 
financial  gains  are  short-term  or  related 
to  its  business  operations;  it  is,  rather, 
the  petitioners'  burden  to  prove  that  the 
Department's  methodology  was 
incorrect.  Because  petitioners  are  unable 
to  do  this,  CBCC  argues,  the  Department 
should  reject  their  argument. 

Eletrosilex  argues,  with  regard  to 
petitioners'  second  argument,  that  its 
submitted  financial  statement  (at  page 
79)  shows  that  the  entire  transaction 
occurred  between  July  28.  1994  and 
December  27.  1994.  and  therefore 
qualifies  as  short-term  under  any 
analysis.  Eletrosilex  also  argues  that  the 
financial  statement  shows  that  the 
transaction  was  a  credit  cession 
operation  made  with  several  financial 
institutions,  A  credit  cession  operation. 
Eletrosilex  argues,  is  by  its  nature  a 
transaction  that  provides  mterest 
income  on  the  investment. 

CCM  argues,  with  regard  to 
petitioners'  first  argument,  that  in  a 
February  21.  1995,  submission  (in 
which  it  submitted  its  balance  sheet)  it 
demonstrated  that  all  of  its  interest 
income  was  derived  from  short-term 
investments.  With  regard  to  petitioners' 
second  argument,  CCM  argues  that  in 
the  same  February  21,  1995,  submission, 
it  submitted  financial  statements  for 
each  of  CCM's  corporate  layers.  It  argues 
that  these  financial  statements 
demonstrate  that  each  of  its  corporate 
layers  had  a  net  interest  expense  of  zero, 
and  that  for  each  corporate  layer  the 
interest  expenses  were  offset  by  interest 
revenue  from  short-term  investments. 
As  for  the  company  that  petitioners  call 
CCM's  "direct  parent,"  CCM  states  that 
this  company  is  a  related  entity  which 
does  not  have  audited  financial 
statements,  and  therefore  CCM  did  not 
submit  one.  CCM  also  says  that  this 
entity's  net  income  was  captured  in  the 
financial  statement  of  another  related 
entity,  and  that  CCM  submitted  this 
financial  statement. 

Department's  Position 

We  agree  with  petitioners  in  part. 
With  respect  to  CBCC.  we  agree  with 
petitioners  that  CBCC's  reported  interest 
income  includes  two  line  items  which 
do  riot  constitute  interest  income.  We 
are  unable  to  identify  these  line  items  in 
this  notice  because  CBCC  has  requested 
that  the  identity  of  these  line  items  be 
treated  as  business  proprietary' 
information  subject  to  release  only 
under  administrative  protective  order 


(APO).  The  fact  that  the  verification 
report  does  not  discuss  these  items  does 
not  imply  the  Department's  agreement 
with  CBCC's  characterization  of  these 
two  line  items  as  interest  income.  CBCC 
unduly  attempts  to  shift  the  burden  of 
proof  to  the  petitioners,  disregarding  the 
fact  that  it  is  up  to  a  respondent  to 
substantiate  and  document  any 
adjustment  or  claim  to  the  Department. 
As  the  Department  stated  in  Gray 
Portland  Cement  and  Clinker  from 
Japan:  Final  Results  of  Antidumping 
Duty  Admmistrative  Review  (60  FR 
43761,  43767,  August  23.  1995), 
"Iwjhen  a  respondent  makes  a  claim  for 
an  adjustment,  it  is  the  respondent's 
responsibility  to  provide  a  detailed 
explanation  of  the  adjustment  as  well  as 
supporting  documentation."  Therefore, 
because  CBCC  did  not  substantiate 
through  an  explanation  or  supporting 
documentation  that  the  claimed  offsets 
were  from  short-term  investments,  we 
have  reduced  CBCC's  interest  income  bv 
the  total  amount  of  those  two  line  items 
Sep  Final  Results  Analysis 
Memorandum  for  our  calculations. 

With  respect  to  Eletrosilex.  we  agree 
with  petitioners  that  Eletrosilex  is  not 
entitled  to  an  adjustment  The 
transaction  in  question  consisted  of  an 
investment  in  Brazilian  bonds 
denominated  in  reais  and  financed  by 
borrowing  on  dollar-denominated 
export  notes.  Eletrosilex  later  sold  the 
real-denominated  bonds  after  they  had 
accrued  pro  rata  interest  for  Eletrosilex. 
Such  a  transaction  would  result  in 
interest  income  and  capital  gains;  only 
the  former  would  qualify  as  an  offset  to 
interest  expenses.  However,  we  ha\e  no 
information  on  the  record  to  enable  us 
to  break  out  the  interest  income  from 
the  capital  gains.  Furthermore,  we  are 
unable  to  evaluate  any  of  Eletrosilex's 
other  claimed  short-term  interest 
income  b>ecause.  in  response  to  a  request 
that  it  itemize  its  offsets,  Eletrosilex 
stated  that  it  is  not  claiming  anv  offsets. 
See  Eletrosilex's  March  17.  1995.  SQR. 
at  32.  Therefore,  in  these  final  results  of 
review,  we  have  denied  Eletrosilex  an 
offset  to  its  interest  expenses. 

We  agree  with  CCM  that  the  evidence 
on  the  record  supports  its  contentions 
that  (1)  all  of  CCM's  interest  income  was 
derived  from  short-term  investments 
(see  CCM's  audited  balance  sheet);  (2) 
CCM's  interest  income  outweighed 
interest  expenses  (see  CCM's  audited 
profit/loss  statement);  and  (3)  each  of 
CCM's  parent  companies  also 
experienced  short-term  interest  income 
in  excess  of  short-term  interest  expenses 
(see  the  financial  statements  for  each 
corporate  layer  of  the  group  of  which 
CCM  is  a  memfc>er).  The  fact  that  CCM 
did  not  submit  consolidated  financial 
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statements — which  do  not  exist — cannot 
be  held  against  CCM  since  the 
individual  company  statements 
demonstrate  that  short-term  income 
exceeded  short-term  interest.  For  all  of 
these  reasons,  we  have  continued  to 
exclude  interest  expenses  from  CCM's 
COP. 

Comment  15 

Petitioners  argue  that  the  Department 
erred  in  its  computation  of  Eletrosilex's 
COP  by  allocating  Eletrosilex's 
production  costs  equally  between 
silicon  metal  and  products  which 
petitioners  allege  are  by-products  of 
silicon  metal  production.  Thev  argue 
that  in  the  final  results  of  review  the 
Department,  as  it  did  in  the  preliminary 
resuhs  of  the  fourth  administrative 
review  of  this  order,  should  allocate 
silicon  metal  production  costs  only  to 
commercial-grade  silicon  metal,  and 
should  offset  COM  with  estimated 
revenue  from  by-product  sales. 

Eletrosilex  argues  that  if  the 
Department  allocates  ail  production 
costs  only  to  commercial-grade  silicon 
metal,  then  it  should  make  an  offset  to 
the  COP  for  the  revenue  generated  from 
the  sale  of  by-products,  and  should 
apply  the  offset  to  the  volume  of  by- 
products produced,  rather  than  the 
volume  of  by-products  sold. 
Furthermore,  Eletrosilex  argues  that  the 
Department  should  consider  as  by- 
products only  ladle  sculls,  off-grades, 
and  fines,  but  not  slag  or  silicon  metal 
of  ingot  bottom.  Eletrosilex  states  that  it 
does  not  consider  slag  or  silicon  metal 
of  ingot  bottom  production  items,  and 
does  not  include  them  in  its  production 
volume  records. 

Department's  Position 

We  agree  with  petitioners  that 
Eletrosilex's  production  costs  should  be 
allocated  to  only  commercial-grade 
silicon  metal,  and  that  an  offset  should 
be  made  to  Eletrosilex's  costs  for  the 
revenue  it  collects  from  its  sale  of  by- 
products. By  using  this  approach  we 
succeed  in  calculating  the  actual  costs 
of  the  merchandise  subject  to  review, 
wdthout  distorting  that  calculation  by 
allocating  some  costs  to  merchandise 
not  subject  to  review.  We  have  done  so 
in  these  final  results  of  review. 

We  do  no'  agree  with  Eletrosilex  that 
the  by-product  offset  should  be 
calculated  based  on  the  volume  of  by- 
products produced.  Our  policy  is  to 
allow  an  offset  only  for  actual  revenue. 
To  offset  costs  with  revenue  not  earned 
would  result  in  an  inaccurate 
calculation  of  actual  costs,  and  thus  an 
inaccurate  calculation  of  COP/CV.  In 
these  final  results  of  review  we  have 
o^set  production  costs  with  all  revenue 


that  Eletrosilex  reported  from  its  sale  of 
by-products.  Based  on  Eletrosilex's 
statement  that  it  does  not  record  slag  or 
silicon  metal  of  ingot  bottom  as 
production  items  in  its  books,  in  these 
final  results  of  review  we  have  counted 
as  by-products  only  ladle  sculls,  off- 
grades,  and  fines. 

Comment  16 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  the  indirect 
selling  expenses  used  in  Eletrosilex's 
COP.  For  the  preliminary  results  of 
review,  the  Department  divided 
Eletrosilex's  indirect  selling  expenses  by 
its  volume  of  production.  This 
methodology  was  incorrect,  petitioners 
argue,  for  two  reasons.  First,  the  selling 
expense  total  used  in  the  calculation 
does  not  include  the  selling  expenses  of 
Eletrosilex's  related  affiliates.  Second,  it 
is  not  the  Department's  practice, 
petitioners  state,  to  calculate  selling 
expenses  based  on  production  volume. 
Therefore,  petitioners  argue,  in  the  final 
results  the  Department  should  calculate 
per-unit  indirect  selling  expenses  for 
COP  and  CV  by  dividing  Eletrosilex's 
reported  indirect  selling  expenses  by  its 
reported  volume  of  home  market  and 
U.S.  sales. 

Eletrosilex  argues  that  it  makes  no 
sense  to  calculate  per-unit  indirect 
selling  expenses  solely  on  U.S.  and 
home  market  sales  quantities.  It  argues 
that  its  indirect  selling  expenses 
(consisting  primarily  of  salaries  and 
related  employee  costs)  apply  to  all 
facets  of  Eletrosilex's  sales  functions 
without  regard  to  the  particular  market. 
Citing  statements  in  its  questionnaire 
response,  Eletrosilex  argues  that  sales  in 
both  the  United  States  and  in  Brazil  are 
made  solely  by  Eletrosilex  personnel, 
with  no  assistance  from  affiliated 
companies.  The  Eletrosilex  employees 
involved  in  all  aspects  of  these  sales. 
Eletrosilex  argues,  have  functions  that 
are  relevant  to  all  sales  in  all  markets, 
and  the  fact  that  some  affiliated 
companies  may  assist  in  some  way  with 
respect  to  some  of  the  sales  in  the  much 
larger  markets  of  Europe,  Asia,  and  the 
Middle  East  is  not  relevant  to  the 
determination  of  per-unit  indirect 
selling  expenses  in  the  U.S.  and  home 
markets. 

Department's  Position 

We  agree  with  petitioners  that 
indirect  selling  expenses  should  be 
calculated  based  on  sales  volumes,  and 
not  production  volumes  because,  by 
their  nature,  indirect  selling  expenses 
are  attributable  to  sales,  not  production, 
of  merchandise.  We  do  not  agree  with 
petitioners  that  the  computation  needs 
to  include  the  indirect  selling  expenses 


of  all  of  Eletrosilex's  affiliates  because 
COP  includes  only  the  indirect  selling 
expenses  included  in  each  home  market 
sale.  Because  the  related  affiUates  did 
not  contribute  toward  Eletrosilex's 
home  market  sales,  there  is  no  reason  to 
include  their  indirect  selling  expenses 
in  COP.  In  these  final  results  of  review, 
we  have  calculated  Eletrosilex's 
monthly  indirect  selling  expenses  by 
dividing  its  monthly  indirect  selling 
expenses  allocated  to  the  home  market 
by  its  monthly  home  market  sales 
volumes. 

Comment  17 

Petitioners  argue  that  the  Department 
erred  in  its  computation  of  Eletrosilex's 
COP  by  using  the  fixed  factory  overhead 
costs  that  Eletrosilex  reported  on  its 
tape  file.  Petitioners  argue  that  doing  so 
was  improper  because  evidence  on  the 
record  suggests  that  the  fixed  overhead 
costs  in  Eletrosilex's  tape  file  were  not 
replacement  cost  figures.  Specifically, 
petitioners  point  out  that  the  fixed 
factory  overhead  costs  on  Eletrosilex's 
tape  file  are  inconsistent  with  the 
replacement  cost  fixed  overhead  costs  in 
exhibit  14  of  Eletrosilex's  March  22. 
1995  SQR  and  with  the  historical  cost 
fixed  overhead  costs  in  exhibit  23  of 
Eletrosilex's  March  22,  1995  SQR. 
Furthermore,  they  argue  that  a 
worksheet  that  Eletrosilex  submitted 
(exhibit  17  of  its  March  22,  1995  SQR) 
in  response  to  the  Department's  request 
does  not  reconcile  to  either  exhibit  14 
or  23  of  the  SQR,  though  it  does 
reconcile  to  the  figures  on  its  tape  file. 
Petitioners  argue  that  though  e^diibit  17 
does  reconcile  to  the  tape  file,  it  is  not 
truly  responsive  to  the  Department's 
question  because  the  Department  had 
asked  Eletrosilex  to  support  the  fixed 
factory  overhead  costs  in  its  worksheet. 
In  light  of  these  discrepancies,  and  in 
the  absence  of  any  explanation  from 
Eletrosilex  for  them,  petitioners  argue 
that  the  Department  should  use 
Eletrosilex's  reported  "historical"  fixed 
factory  overhead  cost  figures  as 
Eletrosilex  reported  them  in  exhibit  23 
of  its  SQR.  These  figures  are  the  most 
disadvantageous  to  Eletrosilex. 

Eletrosilex  argues  that  the  figures 
reported  in  exhibit  23  of  its  SQR.  which 
petitioners  cite  as  evidence  that  the 
numbers  in  the  tape  file  are  not 
replacement  cost  figures,  were  only 
preliminary  figiu"es  on  a  table  which 
was  inadvertently  submitted  with  the 
SQR.  Therefore,  they  are  not  the  correct 
historical  fixed  factory  overhead  figures. 
It  further  argues  that  data  contained  in 
exhibit  17  of  its  SQR  provide  the  correct 
historical  cost  figiu^s  for  fixed 
overhead,  and  that  these  numbers  are 
identical  to  those  in  the  tape  file. 
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Department's  Position 

In  its  rebuttal  brief  Eletrosilex 
explained  the  discrepancy  regarding  its 
reported  historical  costs,  and  has 
indicated  that  the  fixed  factory  overhead 
figures  it  reported  on  its  tape  file  were 
historical  cost  figures.  However,  in 
hyperinflationary  econoxif^s  the 
Department  uses  replacement  cost 
figures,  and  not  historical  cost  figures. 
Therefore  we  agree  with  petitioners  that 
the  Department  should  not  have  used 
the  figures  on  Eletrosilex's  tape  file.  For 
this  same  reason  we  cannot  use  the 
figures  Eletrosilex  reported  in  exhibits 
17  or  23  of  its  SQR.  In  these  final  resuhs 
of  review  we  have  used  the  figures  that 
Eletrosilex  reported  in  exhibit  14  of  its 
SQR  because  these  are  replacement  cost 
figures. 

Comment  18 

Petitioners  argue  that  the  Department 
must  include  in  CV  all  of  the  taxes  that 
Eletrosilex  and  CBCC  paid  on  purchases 
of  inputs.  They  base  this  argument  on 
the  fact  that  the  statute  requires  that  CV 
include  taxes  paid  on  inputs  unless  the 
taxes  are  "remitted  or  refunded  upon 
the  exportation  of  the  article  in  the 
production  of  which  such  materials  are 
used."  See  19  U.S.C.  §1677b(e)(l)(A). 
Petitioners  argue,  with  respect  to 
Eletrosilex.  that  because  Eletrosilex  did 
not  even  claim  that  home  market  taxes 
paid  on  material  inputs  were  remitted  or 
refunded  upon  exportation  of  the 
merchandise,  all  of  Eletrosilex's  taxes 
must  be  included  in  CV. 

Eletrosilex  argues  that  the  Department 
should  eliminate  consumption  taxes 
from  all  calculations.  This  approach,  it 
argues,  is  the  only  way  to  achieve  true 
tax  neutrality. 

CBCC  argues  the  Department  erred  in 
its  calculation  of  CV  (for  those  sales  for 
which  it  used  CV,  as  opposed  to  BIA,  in 
the  preliminary  results)  by  including 
VAT  in  the  cost  build-up.  CBCC  argues, 
first,  that  including  VAT  in  CV  violates 
the  tax-neutrality  principle  that  the 
Department  regularly  applies  in  the 
calculation  of  margins.  If  the 
Department  seeks  to  apply  the  tax- 
neutrality  policy  in  its  calculation  of  CV 
that  it  applies  in  its  calculation  of 
margins,  CBCC  argues,  VAT  should  not 
be  included  in  CV  because  it  has  the 
effect  of  creating  dumping  even  where 
none  exists.  Secondly,  CBCC  argues  that 
evidence  on  the  record  demonstrates 
that  CBCC  was  able  to  offset  its  VAT 
liabiUty  with  taxes  collected  on 
domestic  sales.  Thus,  CBCC  argues,  with 
respect  to  CBCC  in  this  review,  the 
ICMS  tax  does  not  remain  a  cost  of  the 
material  input,  and  should  not  be 
included  in  CV. 


Petitioners  argue  that  Eletrosilex's  and 
CBCC's  arguments  ignore  the  fact  that 
the  statute  applicable  to  this  review  (19 
U.S.C.  §1677b(e)(l)(A)(1994))  and  the 
statute  as  amended  bv  the  URAA  (19 
U.S.C.  §1677b(e)(l))  require  that  CV 
includes  taxes  on  purchases  of  inputs 
unless  those  taxes  are  remitted  or 
refunded  upon  exportation.  Section 
773(e)(1)(A)  ofthe  Tariff  Act  states  that 
the  constructed  value  of  imported 
merchandise  shall  be  the  sum  of: 

the  cost  of  materials  (exclusive  of  any 
internal  tax  applicable  in  the  country  of 
exportation  directly  to  such  materials  or  their 
disposition,  but  remitted  or  refunded  upon 
the  exportation  of  the  article  in  the 
production  of  which  such  materials  are 
used)  *    *   * 

Furthermore,  petitioners  argue  that 
CBCC's  claim  that  it  was  able  to  offset 
its  VAT  liability  with  taxes  collected  on 
domestic  sales  is  contradicted  by  other 
information  on  the  record.  Moreover, 
petitioners  point  out  that  the 
Department  directly  addressed  this 
issue  in  the  final  results  ofthe  second 
administrative  review  of  this  order,  and 
agreed  that  section  773(e)(1)(A)  ofthe 
Tariff  Act  required  that  VAT  be 
included  in  CV.  Silicon  Metal  from 
Brazil;  Second  Review  Final  Results,  at 
46769.  The  Department  took  this  same 
position,  petitioners  state,  in 
Fenosilicon  from  Brazil.  Final 
Redetermination  of  Remand  at  9-10. 
AIMCOR  v.  United  States.  Ct.  No,  94- 
03-00182  (January  16,  1996).  Therefore, 
petitioners  conclude,  CBCC's  claim  that 
ICMS  and  IPI  taxes  paid  on  inputs  used 
to  produce  exported  silicon  metal  are 
not  a  "cost  of  materials"  has  no  basis 
and  has  already  been  rejected  by  the 
Department . 

Department's  Position 

We  agree  with  petitioners.  In  the  final 
results  ofthe  second  review  of  this 
order,  the  Department  stated: 

because  section  773(e)(1)(A)  of  the  Tariff  Act 
does  not  account  for  offsets  of  taxes  paid  due 
to  home  market  sales,  we  did  not  account  for 
the  reimbursement  to  the  respondents  of 
ICMS  and  IPI  taxes  due  to  home  market  sales 
of  silicon  metal.  The  experience  with  regard 
to  home  market  sales  is  irrelevant  to  the  tax 
burden  borne  by  the  silicon  metal  exported 
to  the  U.S. 

See  Silicon  Metal  from  Brazil:  Second 
Re\iew  Final  Results,  at  46769.  Our 
interpretation  ofthe  statute  and  our 
analysis  of  the  issue  have  not  changed 
since  publication  ofthe  second  review 
final  results.  Thus,  in  keeping  with  our 
prior  determination  on  this  issue,  we 
have  included  in  CV  all  taxes  paid  on 
purchases  of  material  inputs  except 
where  an  ICMS  tax  was  assessed  on  the 
respondent's  U.S.  sales.  For  our 


treatment  of  the  ICMS  tax  in  such  a 
situation,  see  comment  19  below. 

Comment  19 

Petitioners  argue  that  the  Department 
must  add  to  Eletrosilex's  CV  the  ICMS 
tax  that  Eletrosilex  collects  from  Us 
exports  of  silicon  metal,  and  that  is 
included  in  the  reported  I'.S.  selling 
price.  They  argue  that  to  do  otherwise 
would  result  in  a  dumping  margin 
distorted  by  the  use  of  an  artificially 
high  selling  price  as  the  basis  for  VS. 
price  (USP).  Petitioners  argue  that,  in 
the  alternative,  the  Department  should 
reduce  USP  by  the  amount  of  the  ICMS 
taxes  included  in  the  reported  USP 
This  approach,  they  argue,  is  pursuant 
to  section  772(d)(2)(A)  of  the  Tariff  Act, 
which  requires  that  USP  be  reduced  by 
"any  additional  costs,  charges,  and 
expenses,  and  United  States  import 
duties,  incident  to  bringing  the 
merchandise  from  the  place  of  shipment 
in  the  countrv'  of  exportation  to  the 
place  of  delivery  in  the  United  States." 

Eletrosilex  argues  that  the  Department 
should  eliminate  consumption  taxes 
from  all  calculations.  This  approach,  it 
argues,  is  the  only  way  to  achieve  true 
tax  neutrality.  Furthermore.  Eletrosilex 
argues  that  the  Department  erred  in 
subtracting  the  ICMS  tax  from  USP.  It 
argues  that  this  subtraction  was  a 
violation  of  a  policy  the  Department 
stated  in  the  final  results  ofthe  second 
administrative  review  of  this  order. 
There  the  Department  stated: 

We  disagree  with  petitioners  that  the  ICMS 
tax  is  an  export  tax  or  other  charge  imposed 
on  the  exportation  of  the  merchandise  to  the 
United  States  as  defined  in  section  r72(d)(2) 
of  the  Act.  The  ICMS  tax  is  imposed  upon 
all  sales  of  this  product,  regardless  of  the 
market  to  which  it  is  destined  Since  the  tax 
is  not  levied  solely  upon  exported 
merchandise,  it  does  not  constitute  an  export 
tax  and  cannot  be  subtracted  from  the  USP 
of  the  merchandise  under  section  772(d)(2). 

Petitioners  argue  that  Eletrosilex  is  in 
error  in  .stating  that  the  Department 
subtracted  the  ICMS  tax  from  USP.  It 
states  that  while  the  Department  said  in 
its  analysis  memorandum  that  it  made 
such  a  subtraction,  in  fact  it  did  not  do 
so  in  its  margin  calculations  Moreover, 
petitioners  state,  the  argument 
Eletrosilex  has  advanced  is  irrelevant 
because  it  applies  only  to  margin 
calculations  based  on  price-to- price 
comparisons.  After  the  Department 
makes  the  necessary  corrections  in  its 
calculations  for  Eletrosilex  that  the 
petitioners  have  identified.  Eletrosilex. 
petitioners  allege,  will  have  its  margin 
calculated  on  the  basis  of  CV 

CCM  argues  that  the  Department  erred 
by  leaving  imbedded  in  the  USP  the 
ICMS  tax  that  its  U.S.  customers  pav. 
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and  comparing  that  USP  to  a  home 
market  price  that  includes  the  ICMS  tax 
that  its  home  market  customers  pay. 
This  was  an  error,  CCM  argues,  because 
the  ICMS  tax  rates  in  the  U.S.  and  home 
markets  are  significantly  different.  Thus. 
CCM  argues,  in  its  methodology  the 
Department  did  not  achieve  tax 
neutrality. 

Department's  Position 

We  agree  with  Eletrosilex  that  because 
the  ICMS  tax  assessed  on  its  L'.S.  sale 
is  not  an  export  tax.  it  should  not  be 
deducted  from  the  U.S.  prices.  See 
Silicon  Metal  from  Brazil:  Second 
Review  Final  Results  at  46770.  However, 
where  the  ICMS  tax  is  included  in  the 
U.S.  price,  a  proper  comparison  requires 
that  CV  not  include  both  the  ICMS  tax 
paid  on  the  purchases  of  material  inputs 
and  the  ICMS  tax  assessed  on  the  U.S. 
sale.  Thus,  for  the  calculation  of  CV  in 
this  situation,  we  ensured  that  the 
amount  of  the  ICMS  tax  included  in  CV 
was  the  higher  of  either  the  ICMS  tax  on 
purchases  of  material  inputs  or  the 
ICMS  tax  included  in  the  U.S.  price. 

We  agree  with  CCM  that  in  the 
preliminary  results  of  review  our 
methodology  failed  to  achieve  tax 
neutrality  In  these  final  results  of 
review,  where  we  based  the  margin 
calculation  on  a  price-to-price 
comparison  (as  opposed  to  a  price-to-CV 
comparison)  we  have  added  to  the  U.S. 
price  the  difference  between  the  ICMS 
tax  assessed  on  the  U.S.  sale  and  the 
ICMS  tax  assessed  on  FMV. 

Comment  20 

Petitioners  argue  that  the  Department 
erred  in  the  calculation  of  Eletrosilex's 
U.S.  selling  prices  by  calculating  the 
unit  prices  on  the  net  weight  of 
contained  silicon,  rather  than  the  gross 
weight  of  the  silicon  metal.  They  argue 
that  in  a  CV'-based  margin  calculation 
the  Department  should  use  the  gross 
weight  of  the  silicon  metal  to  calculate 
the  per-unit  USP  because  CV  is  reported 
on  a  gross-weight  basis. 

Department's  Position 

We  disagree  with  petitioners.  We  find 
no  evidence  on  the  record  to  support 
petitioners'  contention  that  the  weights 
Eletrosilex  reported  for  its  U.S.  sales 
reflect  only  the  weight  of  the  silicon, 
rather  than  the  weight  of  the  silicon 
metal.  Furthermore,  there  is  no  record 
evidence  to  support  petitioners' 
assertion  that  CV  was  calculated  on  a 
gross-weight  basis.  Therefore,  there  is 
no  basis  to  change  the  per-unit 
calculations  from  those  in  the 
preliminary  results  of  review. 


Comment  21 

Petitioners  argue  that  the  Department 
erred  in  its  treatment  of  packing  costs  in 
the  cost  test  for  Eletrosilex  and  CCM 
They  argue,  with  respect  to  Eletrosilex, 
that  the  Department  erred  by  including 
in  the  calculation  of  Eletrosilex's  COP 
the  packing  expense  amounts  a? 
Eletrosilex  reported  them  on  its  COP 
computer  file.  Petitioners  argue  that 
Eletrosilex's  computation  of  packing  on 
its  computer  file  is  not  appropriate  for 
the  cost  test  because  not  all  of 
Eletrosilex's  home  market  sales  incurred 
packing  costs.  They  argue  that  the 
Department  should  compare  net  home 
market  sales  prices  to  a  COP  that 
includes  the  reported  amount  of  packing 
for  each  sale. 

With  respect  to  CCM,  petitioners 
argue  that  the  Department  erred  in  its 
cost  test  by  comparing  monthly  COPs 
that  include  per-unit  packing  costs  to 
home  market  prices  that  include  much 
larger  per-unit  packing  costs.  They 
argue  that  by  so  doing  the  Department 
failed  to  make  an  "apples-to-apples" 
comparison.  For  the  final  results,  they 
argue,  the  Department  should  include 
the  same  absolute  per-unit  packing  costs 
in  the  home  market  prices  and  COPs 
used  in  the  sales-below-cost  analysis. 

CCM  argues  that  the  Department 
correctly  calculated  packing  costs  for 
the  COP  analysis.  It  argues  that 
differences  in  per-unit  packing  costs  are 
to  be  expected  because  in 
hyperinflationary  economy  cases  the 
Department  compares  home  market 
prices  to  costs  incurred  during  the 
month  of  payment  of  the  comparison 
home  market  sale.  Furthermore,  it  cites 
Import  Administration  Policy  Bulletin 
94.6  (at  1)  which  states  that  in  the  sales- 
below-cost  test,  the  Department  uses 
"COM,  actual  interest  cost,  and  home 
market  packing  *   *   *  based  on 
information  in  the  section  D  COP/CV 
questionnaire  response."  Thus.  CCM 
concludes,  the  Department's  policy  in  a 
COP  analysis  is  to  use  the  packing  costs 
from  the  cost  section  of  the 
questionnaire  response. 

Department's  Position 

We  agree  with  petitioners  in  part.  We 
agree  that  where  home  market  sales 
were  sold  in  bulk  [i.e..  not  packed).  COP 
should  not  include  packing  because 
Import  Administration  Policy  Bulletin 
94.6  states  (at  1),  "Both  the  net  COP  and 
the  net  home-market  prices  should  be 
on  the  same  basis,  e.g..  packed,  ex- 
factory,  net  of  selling  expenses; 
otherwise,  the  comparison  would  be 
distorted."  We  have  done  this  for 
Eletrosilex  and  all  other  respondents  in 
this  review. 


We  disagree  with  CCM  that  we  should 
use  the  packing  costs  reported  in  the 
section  D  response.  Our  present  policy 
is  to  use  the  packing  costs  identified  on 
the  home  market  sales  tape,  which  are 
transact! on-specific-Since  the  section  D 
packing  computation  is  based  on 
monthly  averages,  using  it  would  reflect 
less  accurate  costs  than  using 
transaction-specific  packing  costs. 

Finally,  we  disagree  with  petitioners 
that  CCM  reported  much  higher  packing 
costs  on  its  home  market  sales  listing 
than  it  reported  on  its  COP  worksheet. 
Comparison  of  exhibits  A  (home  market 
sales  listing)  and  B  (COP  worksheet)  of 
CCM's  March  17,  1995  submission 
reveals  that  the  packing  costs  are 
identical. 

Comment  22 

Petitioners  argue  the  Department 
erred  by  using  CCM's  reported  general 
and  administrative  (G&A)  expenses  in 
its  calculation  of  CCM's  COP,  because 
CCM  calculated  an  annual  G&A  ratio 
that  it  applied  to  its  monthly  historical 
COM.  Petitioners  allege  that  this 
methodology  is  not  the  Department's 
practice  in  hyperinflationary  economy 
cases.  They  argue  that  the  Department 
should  determine  monthly  G&A 
expenses  for  CCM  by  multiplying  the 
reported  ratio  by  the  monthly 
replacement  COM  which  CCM  reported. 

CCM  argues  the  methodology  that 
CCM  submitted  and  that  the  Department 
used  in  the  preliminarv'  results  is  the 
one  that  the  Department  used  for  CCM 
in  response  to  the  CIT's  remand 
instruction  to  the  Department  in  the 
LTP'V  investigation  to  ensure  that  "its 
allocation  of  GS&A  expenses  does  not 
lead  to  a  systematic  overstatement  of 
those  expenses  due  to  the  restatement  of 
monthly  costs  as  replacement  costs." 
See  Camargo  Correa  Metais.  S.A.  v. 
United  States.  Ct.  No.  91-09-00641, 
Slip  Op.  93-163  (August  12,  1993)  at  15. 
As  a  result  of  these  instructions,  CCM 
states,  the  Department  developed  and 
used  this  method  in  the  preliminary 
remand  results  and  final  remand  results 
which  are  now  awaiting  the  CIT's 
approval.  See  Preliminary  Results  on 
Remand  at  4-5  (Nov.  17, 1993)  and 
Final  Results  of  Redetermination 
Pursuant  to  Court  Remand  at  6-7  (Dec. 
13,  1993).  CCM  argues  the  Department 
is  under  obligation  to  comply  with  the 
CIT's  remand  order  until  and  if  it  is 
determined  by  the  Federal  Circuit  in  the 
LTFV  appeal  that  the  CIT's  remami 
instructions,  and  the  Department's 
resulting  methodology  for  calculating 
CCM'S  G&A,  were  incorrect. 
Furthermore,  CCM  argues  that  the 
methodology  the  petitioners  say  we 
should  use  is  one  that  was  developed 
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for  other  respondents,  and  not  the  one 
the  Department  developed  for  CCM. 

Department's  Position 

We  agree  with  petitioners,  Contrarv  to 
CCM's  argument,  the  Department  is  not 
obligated  to  employ  the  calculation 
methodology  it  used  in  its  remand 
determination  in  the  LTFV 
investigation.  Since  issuing  the  remand 
determination  the  Department  has 
refined  its  methodology,  and  now 
employs  a  formula  in  which  it 
multiplies  a  ratio  (consisting  of  indexed 
monthly  historical  G&A  divided  by 
indexed  monthly  historical  cost  of 
goods  sold)  by  monthly  replacement 
cost  COM.  As  explained  in  the  final 
results  of  the  second  administrative 
review  of  this  order,  the  purpose  of 
indexing  is  to  obtain  values  at  a  uniform 
price  level  because  the  simple  addition 
of  monthly  nominal  values  during  a 
period  of  high  inflation  would  yield  a 
meaningless  result.  See  Silicon  Metal 
from  Brazil:  Second  Review  Final 
Results  at  46773.  This  is  the  formula  we 
used  in  these  final  results  of  review. 

Comment  23 

Petitioners  argue  that  the  Department 
should  include  in  CV  the  ICMS  tax  that 
CCM  paid  on  its  purchases  of  electricity. 
They  allege  that  CCM  did  not  report  this 
tax  in  the  electricity  costs  or  ICMS  tax 
it  previously  reported. 

CCM  argues  tnat  it  already  reported 
the  ICMS  tax  it  paid  on  electricitv.  and 
that  these  amounts  are  included  in  its 
computer  database  under  the  field  for 
taxes. 

Department's  Position 

We  agree  with  CCM.  Evidence  on  the 
record  indicates  that  CCM  did  report  the 
ICMS  tax  it  pays  on  electricitv.  See  Julv 
3.  1996  submission  by  CCM.  p.  8.  We  ' 
have  included  this  tax  in  CV. 

Comment  24 

Petitioners  argue  that  the  Department 
should  not  include  in  CV  the  amounts 
that  CCM  reported  on  its  CV  worksheet 
under  the  name  "inventory  holding." 
They  argue  thaMf  these  amounts  are 
inventory  carrying  costs,  then  thev 
should  be  excluded  from  CV  because  it 
is  the  Department's  established  practice 
to  exclude  inventory  carrying  costs  from 
CV  when  the  margin  calculations  are 
based  on  purchase  price  (PP)  sales. 
Furthermore,  they  argue  that  if  the 
amounts  that  CCM  reported  in  its  CV 
worksheet  under  the  name  "inventory 
holding"  are  actually  inventory  holding 
gains/losses  (i.e.,  the  difference  between 
replacement  costs  and  the  inflation- 
adjusted  cost  of  inventory'),  they  should 
be  excluded  from  the  calculation 
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because  CCM  did  not  calculate  them 
correctly.  They  base  this  argument  on 
the  fact  that  CCM's  calculation  allegedly 
includes  only  gains  or  losses  on  finished 
product  inventory'  (and  not  inventoried 
inputs)  and  were  calculated  without 
proper  layering  of  the  inventory. 

CCM  argues  that  it  reported  inventory 
carry'ing  costs  as  requested  bv  the 
Department  in  its  questionnaire,  and 
that  petitioners'  argument  is  irrelevant 
because  in  the  preliminary  results  of 
review  the  Department  based  the  margin 
calculation  on  a  price-to-price 
comparison,  and  not  CV.  It  also  notes 
that  it  is  appropriate  to  include 
inventory  carrying  costs  in  the  sales- 
below-cost  test  where  such  costs  are 
compared  to  the  home  market  sales 
which  were  made  out  of  mventon  .  CCM 
also  argues  (presumably  with  respect  to 
inventory  holding  gains  and  losses),  that 
it  followed  the  inventory  layering 
method  that  the  Department  used  in  the 
LTFV  investigation  and  noted  in  the 
questionnaire,  and  that  these  costs 
should  be  included  in  the  monthly  COM 
for  CV  purposes,  should  the  Department 
rely  on  CV  for  FMV  in  the  final  results 
of  review. 

Department's  Position 

Consistent  with  our  practice  we  did 
not  include  inventory  carrying  costs  in 
our  calculation  of  CV.  Also  consistent 
with  Department  practice,  for  purposes 
of  the  cost  test  we  did  not  adjust  prices 
for  inventory-  carrying  costs  because  we 
do  not  include  any  imputed  costs  in  the 
calculation  of  COP  See  Silicon  Metal 
from  Brazil:  Second  Review  Final 
Results,  at  46775. 

Concerning  the  adjustment  CCM 
reported  on  its  CV  worksheet  under  the 
name  "inventory  holding,"  we  have  not 
made  this  adjustment  because  CCM 
failed  to  substantiate  its  entitlement  to 
this  adjustment.  The  record  of  this 
review  contains  no  narrative  description 
of  or  request  for  the  adjustment,  nor  any 
worksheet  demonstrating  its 
calculations.  In  light  of  these 
deficiencies  we  have  denied  this 
adjustment. 

Comment  25 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  CBCCs 
interest  expense  ratio  for  1992  bv 
treating  as  interest  income  a  value  that 
was  actually  interest  expense. 

CBCC  argues  that  petitioners'  point  is 
moot  because  the  Department  did  not 
use  the  1992  ratio  in  the  margin 
calculation. 


Department's  Position 

We  agree  with  CBCX:  that  this  point  is 
moot  because  we  did  not  use  the  1992 
ratio  in  the  margin  calculation. 

Comment  26 

Petitioners  argue  that  the  Department 
used  an  incorrect  methodology  in 
calculating  profit  for  CBCC,  The 
Department  calculated  profit  by 
subtracting  a  COP  that  includes  interest 
expenses  (which  by  definition  include 
the  cost  of  financing  receivables)  from 
home  market  prices  from  which  the 
Department  subtracted  home  .market 
imputed  credit  expen.ses.  By  comparing 
a  COP  that  includes  the  cost  of 
financing  receivables  to  home  market 
prices  from  which  the  (imputed)  cost  of 
financing  receivables  had  been 
subtracted,  the  Department,  petitioners 
allege,  made  an  improper  comparison. 
Thus  they  argue  that  the  Department 
should  remove  the  subtraction  uf  home 
market  imputed  credit  from  the 
calculation  of  the  price  to  which  the 
Department  compares  COP  in  the  cost 
test. 

Department's  Position 

We  agree  with  petitioners.  For 
purposes  of  calculating  profit,  we  have 
continued  to  include  interest  expenses 
in  the  calculation  of  COP,  but  did  not     * 
deduct  imputed  credit  expenses  from 
home  market  prices. 

Comment  27 

Petitioners  argue  that  the  Department 
erred  in  its  margin  calculation  for  CBCC 
by  failing  to  deduct  from  U.S.  price  an 
unspecified  charge  that  CBCC  reported 
as  "other  expenses  '  Petitioners  argue 
that  these  "other  expenses"  should  be 
deducted  from  U.S.  price  in  accordance 
with  section  772(d)(2)(A)  of  the  Tariff 
Act,  - 

CBCC  argues  that  if  the  Department 
decides  to  deduct  the  "other  expenses" 
(which,  it  states,  are  movement 
expenses)  from  U  S  price,  it  should 
note  that  CBCC  mislabeled  the  currency 
as  US.  dollars.  In  fact,  CBCC  states,  it  ' 
reported  them  in  cruzeiros,  and  they 
must  be  converted  into  U.S.  dollars  for 
the  margin  calculation. 

Department's  Position 

We  agree  that  we  failed  to  deduct 
"other  expenses  '  in  the  calculation  of 
U',S,  price  used  in  the  preliminary 
results.  We  have  converted  them  into 
dollars  because  the  amount  of  these 
expenses  relative  to  other  reported 
expenses  indicates  that  they  were 
incurred  in  cruzeiros.  See  CBCCs 
March  17.  1994  submission,  exhibit  3. 
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Comment  28 

Minasligas  comments  that  the 
Depeirtment  correctly  applied  its  tax- 
neutral  policy  in  the  preliminan'  results 
of  this  review.  Minasligas  summarizes 
that  application  as  follows: 

(1)  Home  market  prices  included  PIS 
and  COFINS  taxes; 

(2)  In  calculating  U.S.  price,  the 
Department  subtracted  the  ICMS  tax 
that  Minasligas'  customers  pay  on  their 
purchases  of  silicon  metal: 

(3)  The  Department  then  added  to  the 
U.S.  price  the  equivalent  amount  of 
ICMS.  IPI.  PIS,  and  COFINS  taxes  due 
on  Minasligas'  home  market  sales. 

This  methodology.  Minasligas  states, 
is  consistent  with  the  Department's 
guiding  principle  of  tax  neutrality,  and 
should  be  affirmed  in  the  final  results  of 
this  review. 

Eletrosilex  argues  that  the  Department 
erred  in  failing  to  add  to  USP  the  PIS. 
COFINS,  and  consumption  taxes 
charged  on  its  home  market  comparison 
sales.  It  argues,  with  respect  to  the  PIS 
and  COFINS  taxes,  that  this  failure  was 
a  violation  of  the  Department's  policy  of 
calculating  tax-neutral  dumping 
assessments.  It  argues,  with  respect  to 
the  consumption  taxes,  that  this  failure 
was  a  violation  of  the  change  in  the 
treatment  of  consumption  taxes  that  the 
pepartment  armounced  in  the  final 
results  of  the  second  review  of  this  case. 
There  the  Department  stated: 

Where  merchandise  exported  to  the  United 
States  is  exempt  from  the  consumption  tax. 
the  Department  will  add  to  the  US.  price  the 
absolute  amount  of  such  taxes  charged  on  the 
compwrison  sales  in  the  home  market 

Eletrosilex  argues  that  the  Department's 
failure  to  add  to  USP  the  absolute 
amount  of  consumption  taxes  charged 
on  its  home  market  sales  was  a  violation 
of  the  Department's  announced  policy 
because  there  is  evidence  on  the  record 
that  the  relevant  consumption  tax.  the 
ICMS  tax,  is  exempt  from  pavement  upon 
exportation. 

CCM  also  argues  that  the  Department 
erred  by  not  adding  to  USP  the  PIS  and 
COFINS  taxes  that  its  home  market 
customers  pay  on  their  purchases  of 
silicon  metal.  It  argues  that  these  taxes 
are  imposed  only  on  home  market  sales. 
and  not  on  export  sales.  Thus,  by  failing 
to  add  them  to  USP.  CCM  argues,  the 
Department  failed  to  achieve  tax 
neutrality.  Moreover.  CCM  argues,  in 
numerous  antidumping  investigations 
and  reviews  involving  imports  from 
Brazil,  the  Department  has  made  an 
adjustment  to  USP  for  the  PIS  and 
COFINS  taxes. 

Petitioners  argue  that  the  Department 
was  correct  in  not  adding  the  equivalent 
amount  of  PIS  and  COFINS  taxes  to 


USP.  They  base  this  argument  on 
772(d)(1)(C)  of  the  Tariff  Act  which 
states  that  USP  may  be  adjusted  only  for 
taxes  imposed  directly  upon  the 
"merchandise  or  components  thereof." 
They  argue  that  the  Department  has 
concluded  that  taxes  on  gross  revenue 
exclusive  of  export  revenue  were  not 
taxes  imposed  directly  upon  the 
merchandise  or  components  thereof, 
and  thus  did  not  qualify  for  an 
adjustment  to  USP.  See  Silicon  Metal 
from  Argentina.  56  FR  37891,  37893 
(August  9,  1991)  [Silicon  Metal  from 
Argentina).  Petitioners  argue  that 
Brazil's  PIS  and  COFINS  taxes  are  taxes 
on  gross  revenue  exclusive  of  export 
revenue,  and  that  therefore  the 
Department  should  not  add  them  to 
USP. 

Department's  Position 

We  disagree  with  Eletrosilex  that 
there  is  evidence  on  the  record  that  the 
ICMS  tax  is  not  assessed  upon 
exportation.  In  fact,  there  is  evidence  to 
the  contrary.  See  Eletrosilex's  March  22, 
1995.  submission,  pp.  21-22.  To  achieve 
tax  neutrahty  in  these  final  results  of 
review,  where  we  calculated  the  margin 
on  U.S.  and  Brazilian  price-to-price 
comparisons,  we  added  to  Eletrosilex's 
USP  the  difference  between  the  absolute 
amounts  of  ICMS  tax  assessed  on  its 
U.S.  sales  and  its  FMV.  See  comment  19 
(above). 

We  agree  with  petitioners  that 
information  on  the  record  demonstrates 
that  the  PIS  and  COFINS  taxes  are  taxes 
on  gross  revenue  exclusive  of  export 
revenue.  Thus,  in  accordance  with  our 
determination  in  Silicon  Metal  from 
Argentina,  we  determine  that  these 
taxes  are  not  imposed  "directly  upon 
the  merchandise  or  components 
thereof."  Therefore,  in  these  final  results 
of  review  we  have  not  added  PIS  and 
COFINS  taxes  to  USP. 

Comment  29 

Eletrosilex  argues  that  the  Department 
erred  in  its  calculation  of  home  market 
imputed  credit  by  dividii      in  allegedly 
armual  interest  rate  by  30     ither  than  by 
365. 

Petitioners  argue  that  the  interest  rate 
the  Department  used  in  its  calculation 
was  a  monthly  rate,  and  that  the 
Department  was  therefore  correct  in 
using  30  in  the  denominator. 

Department's  Position 

We  agree  with  petitioners  that  the  rate 
is  a  monthly  rate.  This  rate  is  the 
average  of  the  monthly  rates  that  appear 
in  Exhibit  Vl-3  of  Minasligas'  November 
10.  1994,  submission.  Those  rates  are 
the  monthly  rates  of  the  state  bank  of 
Minas  Gerais. 


Comment  30 

CCM  argues  that  in  order  for  its  cash 
deposit  rate  for  future  entries  to  reflect 
the  appropriate  dumping  margin,  the 
Department  should  issue  the  third 
review  final  results  prior  to,  or 
concurrently  with,  issuance  of  the 
fourth  review  final  results.  If  the 
Department  issues  the  fourth  review 
final  results  prior  to  the  third  review 
final  results,  CCM  argues,  CCM  will 
continue  to  face  the  93.2  percent  cash 
deposit  rate  established  in  the  LTFV 
investigation.  In  the  alternative,  if  the 
Department  does  issue  the  third  review 
final  results  after  the  fourth  review. 
CCM  argues  that  the  Department  should 
make  clear  in  its  cash  deposit 
instructions  that  CCM's  third  review 
cash  deposit  rate  should  apply  to  all 
future  entries  because  CCM  was  a  non- 
shipper  in  the  fourth  review. 

Department's  Position 

CCM's  point  is  moot  because  the 
Department  is  issuing  the  results  of  both 
reviews  concurrently. 

Comment  31 

CBCC  argues  that  the  Department 
erred  in  using  total  BIA  for  its  U.S.  sales 
verified  at  the  third  review  verification. 
(The  Department  assigned  a  margin  to 
these  sales  based  on  total  BIA  after  it 
determined  that  CBCC  was  unable  to 
substantiate  significant  portions  of  its 
response  with  respect  to  these  sales.) 
CBCC  argues  that  the  Department  was 
not  justified  in  using  BIA  for  these  sales 
because: 

1.  Throughout  the  proceeding  CBCC 
cooperated  fully  with  the  Department; 

2.  At  the  verification  the  verifiers 
collected  the  information  needed  to 
correct  the  mistakes  uncovered  at  the 
verification; 

3.  Even  if  the  Department  did  not 
have  the  resources  to  recalculate  CBCC's 
data,  the  Department  could  have 
requested  CBCC  to  perform  the 
recalculations. 

CBCC  also  notes  that  there  was  ample 
time  to  perform  any  necessary 
recalculations  during  the  14  months 
between  the  verification  and  issuance  of 
the  Department's  BIA  memorandum. 

Furthermore,  CBCC  argues  that,  if  the 
Department  believes  it  does  not  have  all 
necessary  information  totally  to  correct 
the  mistakes  found  at  verification,  it 
should  calculate  CBCC's  dumping 
margin  using  partial  BIA  for  those 
discrete  areas  where  it  does  not  have  the 
necessary  information.  CBCC  argues  that 
this  use  of  partial  BIA  would  be 
warranted  in  this  case  because  there 
were  no  mistakes  uncovered  at 
verification  regarding  U.S.  sales;  most  of 
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the  mistakes,  CBCC  argues,  were 
connected  with  home  market  sales. 
CBCC  argues  that  as  an  alternative,  the 
Department  should  base  FMV  on  CV,  for 
which,  CBCC  alleges,  the  Department 
has  all  necessary  information. 

Petitioners  argue  the  Department 
properly  determined  the  margin  for  the 
sales  at  issue  based  on  total  BIA.  They 
argue  that  the  number  and  magnitude  of 
the  deficiencies  in  CBCC's  reported 
data,  the  law,  and  the  Department's 
practice  require  the  Department  to 
assign  a  margin  to  the  sales  at  issue 
based  on  total  BIA.  With  respect  to 
CBCC's  argument  that  it  could  have 
rectified  the  problems  found  at  the 
verification  if  the  Department  had 
requested  that  it  do  so,  petitioners  argue 
that  this  suggestion  ignores  the 
responsibility  of  respondents  to  provide 
accurate  and  complete  information  in 
antidumping  proceedings  prior  to 
verification.  Moreover,  petitioners 
argue,  this  suggestion  is  tantamount  to 
asking  the  Department  to  condone  the 
submission  of  false  and  incomplete 
information  in  response  to  the 
Department's  questionnaire  until,  at 
verification,  the  Department  positively 
determines  the  submitted  information  to 
be  false.  Doing  so  would  allow 
respondents  to  abuse  and  manipulate 
the  administrative  review  process. 

With  regard  to  CBCC's  argument  that 
the  Department  use  partial  BIA, 
petitioners  argue  that  the  deficiencies 
the  Department  found  at  verification  are 
so  fundamental  and  numarous  that  they 
require  the  use  of  total  BIA.  Moreover, 
with  regard  to  CBCC's  argument  that  the 
Department  should  use  CV  as  the  FMV, 
petitioners  argue  that  using  CV  would 
be  contrary  to  the  purpose  of  using  BIA. 
The  purpose  of  using  BIA  is  to  induce 
the  respondent  to  provide  accurate  and 
complete  information.  To  achieve  this 
purpose,  petitioners  argue,  a  margin 
based  on  BIA  must  be  adverse,  i.e..  it 
must  be  higher  than  the  margin  that 
would  have  been  calculated  had  the 
respondent  provided  accurate  and 
complete  information.  Here,  because  of 
the  deficiencies  in  the  submitted 
information,  the  Department  cannot 
even  begin  to  determine  whether  a 
price-based  margin  calculation  would 
result  in  a  higher  margin  than  the  CV- 
based  margin  calculation  that  CBCC 
suggests. 

Department's  Position 

We  agree  with  the  petitioners.  As  we 
stated  in  our  September  13,  1996 
memorandum  on  this  subject: 

It  is  the  obligation  of  the  respondents  to 
provide  an  accurate  and  complete  response 
prior  to  verification  so  that  the  Department 
may  have  opfxirtunity  to  analyze  fully  the 


information  and  other  parties  are  able  to 
review  and  comment  on  it.  Verification  is 
intended  to  establish  the  accuracy  and 
completeness  of  a  response  rather  than  to 
supplement  and  reconstruct  the  information 
to  fit  the  requirements  of  the  Department 

Nor  is  it  the  Department's  practice  or 
policy  to  reconstruct  a  response  with 
the  large  number  of  errors  which  we 
found  in  CBCC's  response.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Granite  Prodvcts 
from  Italy  {53  FR  27187,  27190,  July  19. 
1988).  See  also  Final  Determmation  of 
Sales  at  Less  Than  Fair  Value: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany  [5A  FR  18992,  19037.  May  3. 
1989).  Among  the  problems  we 
encountered  were; 

•  CBCC  underreported  all  per-unit 
COP  and  CV  values  by  using  unrefined 
weights,  rather  than  refined  weights; 

•  CBCC  underreported  its  direct 
materials  costs  by  failing  to  report  late 
fees  it  had  to  pay; 

•  CBCC  was  unable  to  substantiate 
some  of  its  parent  company's  interest 
rates; 

•  CBCC's  method  of  calculating 
depreciation  understated  depreciation 
for  all  months; 

•  CBCC  could  not  substantiate  its 
reported  home  market  sales  value; 

•  CBCC's  reported  consignment  sales 
listing  reported  adjustments  to  sales 
prices,  rather  than  actual  sale  prices; 

•  CBCC  underreported  ICMS  taxes  for 
all  its  consignment  sales. 

Because  of  these  and  other  problems 
more  fully  discussed  in  the  September 
13.  1996  memorandum,  we  deem 
CBCC's  submissions  to  be  unusable. 
Accordingly,  in  these  final  results  of 
review  we  have  applied  total  BIA  to 
CBCC's  third  review  sales. 

Comment  32 

CBCC  argues  that  the  Department 
erred  in  its  application  of  its  two-tier 
BIA  methodology.  This  methodology. 
CBCC  argues,  states  explicitly  that  the 
Department  has  discretion  to  use  two 
alternative  types  of  BIA  when  a 
respondent  is  deemed  to  be  cooperative. 
The  Department  can  (1)  use  the  firm's 
highest  rate  from  a  prior  administrative 
review  or,  if  the  firm  has  never  been 
investigated  or  reviewed,  the  all  others 
rate  from  the  LTFV  investigation;  or  (2) 
the  highest  calculated  rate  in  this 
review. 

CBCC  argues  that  in  this  case  the 
Department  erred  because  it  used 
CBCCs  rate  from  the  LTFV 
investigation.  Under  the  two-tier  BIA 
methodology,  the  Department  should 
have  used  CBCC's  rate  from  a  prior 


review  because  CBCC  has  been  included 
in  two  completed  reviews  since  the 
LTFV  investigation. 

Petitione  s  argue  that  CBCC's 
erroneous  .  .-gument  is  based  on  the 
Department's  inadvertent  misstatement 
of  its  second-tier  BI,^  policy  in  the 
preliminary  results  of  this  review.  It 
argues  that  the  Department  has 
expressed  i'    two-tier  BIA  methodology 
on  many  occasions,  and  on  one  of  those 
recent  occasions  it  expressed  it  as 
follows; 

When  a  rompany  substantially  cooperates 
with  our  reqi^st  for  information,  but  fails  to 
provide  all  t.,e  information  requested  in  a 
timely  manner  or  in  the  form  requested,  we 
use  as  BIA  t)  .  higher  of  (1)  the  highest  rate 
(including  the  "all  others"  rate)  ever 
applicable  to  the  firm  for  the  same  class  or 
kind  of  merchandise  from  the  same  country 
from  the  LTFV  investigation  or  a  prior 
administrat:      review;  or  (2)  the  highest 
calculated  rale  in  the  review  of  any  firm  for 
the  same  class  or  kind  of  merchandise  from 
the  same  countn,-. 

See  Silicon  Metal  from  Argentina:  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and  Termination 
In  Part.  60  FR  64416,  64417  (December 
15.  1995)  {Silicon  Metal  from  Argentina 
If].  Petitioners  argue  that  the 
Department  properly  appUed  this 
methodology  when  as  BIA  it  assigned  to 
CBCC  its  rate  from  the  LTFV 
investigation. 

Department's  Position 

We  agree  w''h  the  petitioners.  As 
cooperative  BiA.  we  use  the  higher  of 
either  (1)  the  highest  rate  ever 
applicable  to  the  firm  in  the 
investigati(   .  or  in  any  pre\ious  review, 
or  (2)  the  highest  calculated  margin  for 
any  respondent  in  the  same  review.  See 
Silicon  Metal  from  Argentina  II  and 
Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished.  From 
the  People's  Republic  of  China.  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  (61  FR  65527. 
December  13.  1996).  Accordingly,  for 
these  final  results,  where  necessar>',  we 
have  applied  to  CBCC  87.79  percent, 
which  is  the  highest  rate  ever  applicable 
to  CBCC.  This  use  of  BIA  applies  to  only 
those  sales  where  we  determined  that 
the  use  of  BIA  is  appropriate.  See 
September  10.  1996  preliminary  results 
analysis  memorandum  from  Fred  Baker 
to  the  file  and  September  13.  1996  "Use 
of  Best  Information  Available" 
memorandum  from  Fred  Baker  to 
Richard  Weible. 

Comment  33 

Parties  allege  the  following  clerical 
errors: 

•  Petitioners  argue  that  the 
Department  erred  by  failing  to  make  a 
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circumstance-of-sale  adjustment  to 
Minasligas'  FMV  for  bank  charges 
related  to  loans  taken  out  to  finance  its 
U.S.  sales. 

•  Petitioners  argue  that  the 
Department  erred  by  using  an  incorrect 
amount  of  foreign  inland  insurance  on 
CCM's  U.S.  sale 

•  CCM  Eugues  that  the  Department 
erred  by  failing  to  deduct  post-sale 
inland  freight  expenses  from  its  home 
market  price. 

Department's  Position 

We  agree,  and  have  corrected  these 
errors  in  these  final  results  of  review. 
We  have  also  corrected  one  additional 
error  we  noted  in  our  review  of  the 
preliminary  results.  There,  for  U.S. 
sales,  we  used  Minasligas"  dates  of  sale 
as  the  date  of  shipment  from  its  plant 
t)ecause  we  believed  the  dates  of 
shipment  not  to  be  on  the  record. 
However,  we  have  determined  that  the 
invoice  dates  are  on  the  record  in 
verification  exhibit  12.  Therefore,  in 
these  final  results  of  review  we  have 
used  the  invoice  dates  as  the  dates  of 
shipment. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  margins  exist  for  the 
period  July  1.  1993.  through  June  30, 
1994: 


Producer/manufacturer/exporter 


CBCC 

CCM 

Eletrosilex 
Minasligas 
RIMA  


Wetghted- 
average 

margin 
(percent) 


64.39 
5.97 

39.72 
0 

91.06 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
pubUcation  of  these  final  results  of 
review  for  all  shipments  of  silicon  metal 
from  Brazil  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  bv 
section  751(a)(1)  of  the  Tariff  Act.  and 
will  remain  in  effect  until  publication  of 
the  final  resuhs  of  the  next 
administrative  review:  (1)  the  cash 
deposit  rates  for  the  reviewed 
companies  will  be  those  rates  listed 


above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LITV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
vyrill  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
or  in  the  LTFV  investigation  conducted 
by  the  Department,  the  cash  deposit  rate 
will  be  91.06  percent,  the  "all  others" 
rate  established  in  the  LTFV 
investigation. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353  34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  §1675(a)(l)) 
and  19  CFR  §353.22. 

Dated;  Januar>'  3.  1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration 

|FR  Doc  97-«16  Filed  1-13-97:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
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Silicon  Metal  From  Brazil;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  To  Revoke  in  Part 

AGENCY;  import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  determination  not  to  revoke  in  part. 

SUMMARY:  On  September  5,  1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  silicon 
metal  from  Brazil.  This  review  covers 
the  period  July  1,  1994,  through  June  30, 

1995,  and  five  manufacturers/exporters 
of  the  subject  merchandise  to  the  United 
States.  The  review  indicates  the 
existence  of  margins  for  four  firms. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
new  information  submitted  at  the 
Department's  request,  we  have  changed 
our  results  from  those  presented  in  our 
preliminary  results  as  described  below 
in  the  comments  section  of  this  notice. 
EFFECTIVE  DATE:  January  14,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker,  Alain  Letort,  or  John  Kugelman, 
AD/CVD  Enforcement  Group  III,  Office 
8,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-2924,  ^243,  or  -0649, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  5,  1996,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (61  FR  46779)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  silicon 
metal  from  Brazil  (July  31,  1991,  56  FR 
36135).  We  solicited  additional 
information  from  Minasligas  on  October 
1,  1996,  from  Eletrosilex  on  October  2, 

1996,  from  CBCC  on  October  10.  1996. 
and  from  RIMA  on  November  14,  1996. 
We  received  responses  on  October  15, 
October  16,  October  24,  and  November 
20,  1996,  respectively.  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  silicon  metal  from  Brazil 
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containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight. 
Also  covered  by  this  review  is  silicon 
metal  from  Brazil  containing  between 
89.00  and  96.00  percent  silicon  by 
weight  but  which  contains  a  higher 
aluminum  content  than  the  silicon 
metal  containing  at  least  96.00  percent 
but  less  than  99.99  percent  sihcon  bv 
weight.  Silicon  metal  is  currently 
provided  for  under  subheadings 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  as  a 
chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
the  order.  HTS  item  numbers  are 
provided  for  con%'enience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive  as  to  the 
scope  of  the  product  coverage. 

The  period  of  review  (POR)  is  July  1, 
1994,  through  June  30,  1995.  This 
review  involves  five  manufacturers/ 
exporters  of  Brazilian  sihcon  metal: 
Companhia  Brasileira  Carbureto  de 
Calcio  (CBCC),  Companhia  Ferroligas 
Minas  Gerais — Minasligas  (Minasiigas), 
Eletrosilex  Belo  Horizonte  (Eletrosilex), 
Rima  Eletrometalurgia  S.A.  (RIMA),  and 
Camargo  Correa  Metais  (CCM). 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  CBCC  and  RIMA  by  using  standard 
verification  procedures,  including 
onsite  inspection  of  the  manufacturers' 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and  original 
documentation  containing  relevant 
information.  Our  verification  results  are 
outlined  in  the  public  versions  of  the 
verification  reports. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminEiry  results.  We  received  case 
and  rebuttal  briefs  from  Minasligas, 
Eletrosilex,  CCM,  CBCC,  RIMA,  and  a 
group  of  five  domestic  producers  of 
silicon  metal  (collectively,  the 
petitioners).  Those  five  domestic 
producers  are  American  Alloys.  Inc., 
ELkem  Metals  Co.,  Globe  Metallurgical, 
Inc.,  SMI  Group,  and  SKW  Metals  and 
Alloys,  Inc.  We  received  a  request  for  a 
hearing  from  CBCC,  Minasligas, 
Eletrosilex,  RIMA,  and  the  petitioners. 
We  conducted  a  public  hearing  on 
November  25,  1996. 

Comment  1 

Petitioners  argue  that  the  Department 
erred  by  using  the  methodology  used  in 


the  final  results  of  the  second 
administrative  review  of  this  order  in 
determining  which  U.S.  sales  to  review. 
In  the  second  review  final  results,  we 
explained  our  methodology  as  follows: 

1,  Where  a  respondent  sold  merchandise, 
and  the  importer  of  that  merchandise  had  at 
least  one  entry  during  the  POR.  we  reviewed 
all  sales  to  that  importer  during  the  POR. 

2.  Where  a  respondent  sold  subject 
merchandise  to  an  importer  who  had  no 
entries  during  the  POR.  we  did  not  review 
the  sales  of  subject  merchandise  to  that 
importer  in  this  administrative  review. 
Instead,  we  will  review  those  sales  in  our 
administrative  review  of  the  next  period  in 
which  there  is  an  entry  by  that  importer. 

We  also  said  in  the  preliminary  results 
notice  that  after  completion  of  the 
rexiew  we  would  issue  liquidation 
instructions  to  Customs  which  would 
instruct  them  to  assess  dumping  duties 
against  importer-specific  entries  during 
the  period.  See  Silicon  Metal  From 
Brazil.  Final  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
46763.  46765  (September  5,  1996) 
(Silicon  Metal  From  Brazil;  Second 
Review  Final  Results  ) 

Petitioners  argue  that  the 
methodology  described  above  and  used 
in  the  preliminary  results  of  this  review- 
is  inconsistent  with  the  Act  because 
section  751(a)(2)  of  the  Act  requires  that 
margins  be  based  on  sales  associated 
with  entries  during  the  POR.  Petitioners 
also  cite  to  Torrington  Co.  v.  United 
States,  818  F.  Supp.  1563,  1573  (CIT 
1993)  [Torrington]  to  demonstrate  that 
the  CIT  has  held  that  the  word  "entry" 
as  used  in  the  statute  refers  to  the 
"formal  entry  of  merchandise  into  the 
U.S.  Customs  territory."  Furthermore, 
petitioners  argue  that  the  Department 
itself  has  stated  that  the  use  of  the  term 
"entry  "  in  the  antidumping  law  refers 
unambiguously  to  the  release  of 
merchandise  into  the  customs  territory' 
of  the  United  States.  Sep  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From  the 
Federal  Republic  of  Germany:  Final 
Results  of  Antidumping  Dutv 
Administrative  Review.  56  FR  31692. 
31704  (July  11,  1991).  Petitioners  also 
argue  that  the  legislative  history  of 
section  751  demonstrates  that  margin 
calculations  in  administrative  reviews 
are  to  be  based  on  sales  of  merchandise 
that  entered  during  the  POR, 

In  addition  to  the  above  arguments 
based  on  their  interpretation  of  the 
statute  and  case  law,  petitioners  argue 
that  prior  to  issuance  of  the  final  results 
of  the  second  review  of  this  order,  the 
Department's  practice  was  to  review 
only  those  sales  that  entered  U.S. 
customs  territory  during  the  POR,  In 
support  of  this  statement,  they  cite  the 


questionnaire  that  the  Department 
issued  to  the  respondents  in  the  1993- 
94  review.  It  states  that  "purchase  price 
sales  that  have  a  sales  date  during  the 
period  of  review,  but  which  entered 
after  the  period  of  review,  will  be 
covered  in  subsequent  administrative 
reviews."  In  further  support,  thev  cite  to 
the  questionnaire  issued  to  the 
respondents  in  this  administrative 
review  which  requests  that  each 
respondent  report  only  U.S.  sales  of 
merchandise  that  entered  for 
consumption  during  the  POR  with  the 
exception  of  constructed  export  price 
sales  made  after  importation  and  export 
price  sales  of  merchandise  for  which  the 
entry  date  is  not  known. 

Furthermore,  petitioners  argue  that 
the  failure  to  calculate  dumping  margins 
based  on  sales  associated  wixh  entries 
during  the  POR  v\ould  result  in 
improper  assessment  of  duties  because 
the  duties  as;   ssed  on  entries  dunng  the 
POR  would  have  no  relation  to  the 
margin  of  dumpmg  on  those  sales.  Thus, 
by  assessing  duties  on  entries  at  rates 
unrelated  to  the  margin  of  dumping  on 
the  associated  sales,  petitioners  argue, 
the  Department  would  violate  19  U.S.C. 
§  1673(2)(B).  which  requires  that  "there 
shall  be  imposed  upon  such 
merchandise  an  antidumping  duty  .   .  . 
in  an  amount  equal  to  the  amount  by 
which  the  foreign  market  value  exceeds 
the  United  States  price  for  the 
merchandise," 

Eletrosilex  argues  that  the  Department 
rejected  petitioners'  argument  with 
respect  to  section  751  of  the  Act  as  long 
ago  as  1991  in  a  rule-making 
proceeding.  There  it  asserted  that 
section  751  does  not  require 
consideration  solely  of  entries  made  in 
the  POR.  and  that  the  statute  as  a  whole 
requires  a  balanced  consideration  of 
'entries"  and  "sales"  in  the  review 
process.  See  Advance  Notice  of 
Proposed  Rulemaking  (56  FR  63696. 
63697.  December  5.  1991).  Furthermore, 
in  the  final  results  of  both  the  first  and 
second  administrative  review  of  this 
proceeding  the  Department  specifically 
rejected  petitioners'  arguments  that  the 
statute  requires  consideration  only  of 
entries  made  during  the  POR.  See 
Silicon  Metal  From  Brazil:  Final  Results 
of  Antidumping  Duty  Administrative 
Rev-iew.  59  FR  42806.  42813  (August  19, 
1994)  [Silicon  Metal  From  Brazil:  First 
Review  Final  'Results)  and  Silicon  Metal 
From  Brazil:  Second  Review  Final 
Results.  Eletrosilex  concludes  that  the 
Department  has  acted  within  its 
discretion  in  reviewing  Eletrosilex's  sale 
made  during  this  POR  in  this  segment 
of  the  proceeding. 
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Department's  Position 

We  disagree  with  petitioners.  The 
Department  most  recently  addressed 
this  issue  in  the  final  results  of  the 
second  review  of  this  order.  There  we 
stated: 

We  do  not  agree  with  petitioners  that 
section  751(a)(2)  requires  that  we  review  only 
sales  that  entered  U.S.  customs  territorv' 
during  the  POR  Section  751(a)(2)  mandates 
that  the  dumping  duties  determined  be 
assessed  on  entries  during  the  POR.  It  does 
not  limit  administrative  reviews  to  sales 
associated  with  entries  during  the  POR. 
Furthermore,  to  review  only  sales  associated 
with  entries  during  the  POR  would  require 
that  we  tie  sales  to  entries  In  many  cases  we 
are  unable  to  do  this.  Moreover,  the 
methodology  the  Departm.ent  should  use  to 
calculate  antidumping  duty  assessment  rates 
IS  not  explicitly  addressed  in  the  statute,  but 
rather  has  been  left  to  the  Department's 
expertise  based  on  the  facts  of  each  review. 
"*   *   *  the  statu'e  merely  requires  that  PUDD 
(i.e..  potentially  uncollected  dumping  duties) 
.   .   .  serve  as  the  basis  for  both  assessed 
duties  and  cash  deposits  of  estimated 
duties."  See  The  Torrington  Company  \. 
United  States.  44  F.3d  1572,  1578  (CAFC 
1995). 

Our  analysis  of  this  issue  and 
interpretation  of  the  statute  remain 
unchanged  from  those  announced  in  the 
final  results  of  the  second  review. 
Furthermore,  by  applying  a  consistent 
methodology  in  each  segment  of  the 
proceeding  we  ensure  that  we  review  all 
sales  made  during  the  entire  proceeding. 
Changing  the  methodology  could  result 
in  our  failure  to  review  some  sales. 
Hence,  in  these  final  results  of  review 
we  have  employed  the  methodology  we 
announced  in  the  final  results  of  the 
second  review. 

Comment  2 

Petitioners  argue  that  evidence  on  the 
record  indicates  that  Minasligas'  and 
Eletros  Jex's  costs  and  prices  have  been 
severely  distorted  hy  hyperinflation  that 
occurred  prior  to  the  start  of  the  period 
covered  by  this  review,  and  that. 
therefore,  the  Department  should  adopt 
a  methodology  that  eliminates  the 
effects  of  those  distortions.  These 
distortions  occurred,  petitioners  argue, 
because  the  inventories  that  these 
companies  had  on  July  1,  1994  (the  first 
day  of  this  POR)  were  purchased  prior 
to  July  1,  1994,  during  the  period  when 
Brazil  experienced  hyperinflation 

Minasligas  argues  that  there  is  no 
evidence  that  its  costs  or  prices  were 
affected  by  hyperinflation  that  occurred 
prior  to  the  POR.  It  makes  the  following 
points: 

•  During  the  three  months  prior  to 
July  1994  (the  first  month  in  recent 
history  during  which  there  was  no 
hyperinfiation  in  Brazil  and  also  the 


first  month  covered  by  this 
administrative  review)  the  effects  of 
hyperinflation  had  already  been  greatly 
attenuated  in  the  negotiations  of 
material  prices  in  Brazil  because  of  the 
use  of  the  URV  (unit  of  real  value)  as  a 
unit  of  exchange.  (Minasligas  stated  that 
the  URV  was  a  unit  reference  value 
pegged  to  the  U.S.  dollar  which  the 
Brazilian  government  introduced  into 
the  Brazilian  economy  in  March  1994.) 

•  Minasligas'  accounts  were  subject 
to  a  one-time  restatement  into  URVs  at 
the  end  of  June  1994. 

•  Petitioners  have  pointed  to  no 
support  in  the  record  for  their  .:laim  that 
Minasligas  had  significant  inventories  of 
material  inputs  for  silicon  metal 
production  in  the  first  half  of  1994. 

•  Petitioners  have  pointed  to  no 
support  in  the  record  for  their  claim  that 
the  value  of  such  inventories  was 
affected  by  hyperinfiation  during  the 
first  half  of  1994. 

•  Petitioners  have  pointed  to  no 
support  in  the  record  for  their  claim  that 
these  inventories  were  carried  over  into 
the  POR. 

•  The  end-of-year  inventories  that 
Minasligas  records  in  its  financial 
statements  include  materials  used  in  the 
production  of  merchandise  which  is  not 
subject  to  this  proceeding. 

•  The  petitioners'  request  that  the 
Department  adopt  a  methodology  that 
eliminates  the  effects  of  alleged 
distortions  is  limited  to  only  two 
respondents  One  would  think. 
Minasligas  argues,  that  if  a  country'  is 
hyperinflationary  during  a  certain 
period,  it  would  equally  affect  all 
companies  doing  business  in  that 
country. 

Eletrosilex  argues  that  the 
introduction  of  the  URV  in  March  1994 
resulted  in  a  substantial  reduction  in 
inflation  during  the  period  March 
through  June  1994,  and  that  it  was 
during  the  latter  two  months  of  this 
period  that  it  bought  all  of  the  stock  it 
had  in  inventory  on  July  1,  1994. 
Moreover,  it  argues  that  on  July  1 .  1994 
(the  date  of  the  introduction  of  the  real 
plan)  it  converted  all  of  its  inventory 
from  cruzeiros  reais  to  reals  based  upon 
the  URV  value  at  that  date.  This 
conversion,  Eletrosilex  argues,  refutes 
the  petitioners'  allegation  of  any  impact 
on  the  value  of  its  inventory  on  July  1, 
1994.  Finally,  Eletrosilex  argues  that  the 
U.S.  sale  upon  which  the  Department 
based  its  margin  calculation  for 
Eletrosilex  in  this  review  was  sold  long 
after  Eletrosilex  used  up  its  entire  stock 
in  inventory  on  July  1,  1994.  Therefore, 
Eletrosilex  concludes,  there  is  no 
possible  effect  on  Eletrosilex's  costs 
from  any  high  inflation  that  may  have 
existed  at  some  time  before  the  POR. 


Department's  Position 

We  agree  with  petitioners.  Evidence 
on  the  record  shows  that  Eletrosilex's 
and  Minasligas'  cost  of  materials  for  the 
first  several  months  of  the  POR  reflect 
significant  fluctuations.  "See" 
petitioners'  July  17,  1996  and  July  18, 
1996  submissions.  These  fluctuations 
occurred  because  these  respondents 
consumed  inventory  which  they  had 
purchased  during  a  period  of 
hyperinflation.  Moreover,  these 
respondents  reported  their  POR  costs 
based  on  their  normal  books  and  records 
which  reflect  historic  costs.  Therefore, 
we  requested,  and  Minasligas  and 
Eletrosilex  provided,  information 
regarding  the  purchase  dates,  quantities, 
and  amounts  recorded  in  their  July  1, 
1994  beginning  inventory.  Because  the 
reported  costs  of  materials  included  the 
cost  of  the  beginning  inventory  based  on 
historic  costs,  these  amounts  were 
understated  by  the  rates  of  inflation  that 
occurred  from  the  date  of  purchase  until 
June  30,  1994.  Therefore,  we  revalued 
the  beginning  inventory  of  July  1.  1994 
by  applying  the  UFIR  index  to  the  value 
of  the  inventory  from  the  date  of 
purchase  until  July  1,  1994. 

Comment  3 

Petitioners  argue  that  for  two  reasons 
Minasligas  does  not  qualify  for 
revocation.  (In  the  preliminary  results  of 
this  review  we  stated  that  we  did  not 
intend  to  revoke  the  order  on  Minasligas 
at  the  completion  of  this  administrative 
review  because  we  intended  to  revoke 
the  order  on  Minasligas  upon 
completion  of  the  third  administrative 
review.)  First,  petitioners  allege 
Minasligas  has  dumped  in  this  and 
every  prior  segment  of  this  proceeding, 
and  therefore  has  not  met  the  regulatory 
requirement  of  having  not  sold  at  less 
than  fair  ^alue  for  at  least  three  vears. 
See  19  CFR  §  3.53.25(a)(2)(i).  The  three 
years  in  question  are  the  first  (91-92), 
second  (92-93)  and  third  (9.3-94) 
reviews.  For  the  first  and  second 
reviews,  the  Department  calculated  a 
margin  of  zero  percent  in  its  final  results 
of  reviev.  For  the  third  review  the 
Department  calculated  a  margin  of  zero 
pp'xient  for  its  preliminary  results.  With' 
respect  to  ttie  first  review  (which  is  in 
litigation  before  the  CIT),  petitioners 
argue  that  after  the  Department  corrects 
the  errors  for  which  it  has  already 
conceded  error,  Minasligas  will  have  a 
margin.  They  argue,  with  respect  to  the 
second  review,  that  after  the  Department 
corrects  the  ministerial  errors  they 
allege  it  made  in  its  final  results, 
Minasligas  will  again  have  a  margin. 
They  argue,  with  respect  to  the  third 
review,  that  after  the  Department 
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corrects  the  calculation  and 
methodological  errors  which  they  allege 
it  made.  Minasligas  will  again  have  a 
margin. 

Second,  petitioners  argue  that  the 
Department  cannot  correctly  determine 
that  Minasligas  is  not  likely  to  resume 
dumping  in  the  future,  and  without  this 
determination  the  Department  cannot 
revoke  the  order.  "See"  19  CFR 
§  353.25(a)(2)(ii).  Petitioners  base  this 
argument  on  the  following  factors: 

(1)  Minasligas  had  a  margin  of  greater 
than  de  minimis  in  the  preliminary 
results  of  this  administrative  review. 
See  Silicon  Metal  from  Brazil. 
Preliminary  Results  of  Review  and 
Intent  Not'to  Revoke  in  Part,  61  FR 
46779,  46781  (September  5.  1996) 
(preliminarv  results). 

(2)  Minasligas  has  submitted  no 
evidence  that  it  is  unlikely  that  it  will 
dump  in  the  future. 

(3)  The  Department  has  not  verified 
any  information  that  Minasligas  is 
unlikely  to  dump  in  the  future.  Citing 
19  U.S.C.  §  1677e(b)(2)(B)  and  19  CFR 
§  353.25(c)(2)(ii),  petitioners  argue  that 
the  statute  and  regulations  require  that 
the  basis  for  the  "likelihood" 
determination  be  verified,  and  that 
because  the  Department  did  not  verify 
any  such  basis.  Minasligas  does  not 
qualify  for  revocation. 

Furthermore,  petitioners  argue  that 
analysis  based  on  the  criteria  that  the 
Department  used  in  Brass  Sheet  and 
Strip  from  Germany  show  that 
Minasligas  is  likely  to  resume  dumping. 
See  Brass  Sheet  and  Strip  from 
Germany.  Final  Results  of 
Administrative  Review,  61  FR  49727, 
49730  (September  23.  1996)  (Brass 
Sheet  and  Strip  from  Germany).  These 
criteria  include  a  dramatic  decHne  in 
shipments  after  pubhcation  of  the 
antidumping  duty  order  and  the  low 
level  of  shipments  by  the  respondent. 
Both  of  these  factors,  petitioners  allege, 
are  present  here  with  respect  to 
Minasligas. 

Minasligas  argues,  first,  that  in  two 
consecutive  administrative  reviews 
prior  to  the  issuance  of  the  preUminary 
results  the  Department  found  Minasligas 
not  to  have  dumped,  and  that,  therefore, 
if  the  Department  issues  a  final 
determination  of  no  dumping  in  the 
final  results  of  the  third  review,  it  will 
have  met  the  requirement  of  19  CFR 
353.25(a)(2)(i).  Secondly.  Minasligas 
argues  that  19  CFR  353.'25(a)(2)(ii) 
requires  a  finding  of  no  likelihood  of 
dumping  in  the  future,  but  does  not, 
contrary  to  petitioners'  suggestion, 
require  Minasligas  to  provide,  or  the 
record  to  contain,  evidence  that 
Minasligas  is  not  likely  to  resume 
dumping  in  the  future.  Furthermore, 


Minasligas  argues  that  there  is  evidence 
on  the  record  that  Minasligas  will  not 
dump  in  the  future.  That  evidence 
consists  of  Minashgas'  written 
agreement  to  reinstatement  of  the 
antidumping  duty  order  if  it  is  found  to 
be  selling  at  less  than  fair  value  in  the 
future. 

Department's  Position 

To  qualify  for  revocation  in  part 
under  19  CFR  353.25(a)(2)(i),  a 
respondent  must  have  sold  the  subject 
merchandise  at  not  less  than  foreign 
market  value  for  at  least  three 
consecutive  years.  Our  final  results  of 
review  of  the  first  three  reviews  of  this 
order  indicate  that  Minasligas  had  no 
margins.  However,  in  order  to  revoke  an 
order  in  part  the  Department  must  also 
be  satisfied  that  the  firm  is  not  likely  to 
resume  dumping  in  the  future.  In  this 
administrative  review  the  Department 
has  found  that  Minasligas  had  a 
dumping  margin  of  greater  than  de 
minimis.  Accordingly,  the  issue  of 
likelihood  of  dumping  in  the  future  is 
moot  because  Minasligas  has  in  fact 
resumed  dumping.  Therefore,  we  are 
not  revoking  the  order  in  part  for 
Minashgas. 

Comment  4 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  Minasligas' 
cost  of  production  and  constructed 
value  (COP/CV)  by  using  the 
depreciation  values  that  Minasligas 
reported.  Petitioners  find  two  flaws  in 
this  calculation.  First.  Minasligas' 
calculation  of  depreciation,  petitioners 
allege,  does  not  reflect  the  useful  life  of 
the  assets,  but  rather  reflects  an 
extremely  accelerated  useful  life. 
Petitioners  arguo  that  the  Department's 
practice  is  to  reject  accelerated 
depreciation  of  an  asset  where  such 
accelerated  depreciation  fails  to  allocate 
the  cost  of  the  asset  on  a  consistent  basis 
over  the  life  of  the  asset,  which, 
petitioners  allege,  is  the  case  here. 
Second,  Minasligas'  depreciation 
calculation,  petitioners  allege,  does  njot 
restate  the  value  of  the  assets  to  account 
for  hyperinflation.  The  Department's 
practice,  petitioners  argue,  requires  such 
restatement. 

Therefore,  because  they  find 
Minasligas'  calculation  deficient, 
petitioners  submitted  a  recalculation  of 
depreciation  for  some  assets  based  on 
what  they  believe  to  be  the  actual  useful 
life  of  those  assets,  and  argue  that  the 
Department  should  use  this 
recalculation  in  its  final  results  of 
review.  The  Department,  petitioners 
argue,  should  also  solicit  information 
from  Minasligas  to  determine  the  proper 
depreciation  for  all  assets  related  to  the 


production  of  silicon  metal  that  were 
not  included  in  its  recalculation. 

Minasligas  argues  that  petitioners' 
argument  is  fiawed.  Minashgas  points  to 
documentation  submitted  on  October 
15.  1996,  at  the  Department's  request, 
which  demonstrates  (1)  that  Minasligas 
did  not  depreciate  its  assets  over  the 
shortened  period  that  petitioners 
suggest  (though  it  is  not  the  lengthened 
useful  life  that  petitioners  argue  should 
be  used),  (2)  that  the  depreciation 
reported  in  its  COP/CV  tables  for 
purposes  of  this  proceeding  is  fully 
supported  by  Minasligas'  accounting 
records;  (3)  that  the  value  of  the  assets 
subject  to  depreciation  are  restated  in 
current  currency  to  account  for 
hyperinflation  through  the  use  of 
special  indices  known  as  the  BTN/UFIR 
mdices.  Furthermore.  Minasligas  argues 
that  the  Department  fully  verified  this 
information.  Moreover,  Minasligas 
argues  that  the  petitioners'  argument  is 
based  on  a  misunderstanding  of  some  of 
the  columns  in  the  verification  exhibit 
upon  which  they  base  their  argument. 
Finally,  Minasligas  argues  that  to 
recalculate  depreciation,  using  the 
longer  useful  lives  that  petitioners 
suggest,  would  be  unfair  because  the 
Department  has  already  completed  two 
administrative  reviews  in  which 
Minasligas  calculated  depreciation 
using  the  shorter  useful  lives. 
Minasligas  contends  that  their  useful 
lives  are  the  basis  for  the  depreciation 
calculation  that  Minasligas  records  in  its 
books  and  wLich  it  reported  to  the 
Department.  Therefore,  Minasligas 
argues  that,  in  the  alternative,  if  the 
Department  does  decide  to  recalculate 
its  depreciation  using  a  longer 
depreciation  period,  it  should  adopt  a 
methodology  that  takes  into  account  the 
depreciation  expenses  that  the  firm 
reported  in  the  previous  administrative 
re\iews 

Department's  Position 

We  agree  with  Minasligas.  except  that 
we  did  not  verif\-  the  firm  for  this 
period.  The  CIT  has  upheld  the 
Department's  calculation  of 
depreciation  based  on  a  respondent's 
financial  records  where  their  financial 
records  are  consistent  with  foreign 
GAAP  principles  and  where  those 
records  do  not  distort  actual  costs  See 
iMclede  Steel  Co.  v.  United  States.  18 
CIT  965.  975  (1994).  Here.  Minasligas 
has  historically  used  accelerated 
depreciation,  consistent  with  Brazilian 
GAAP.  Moreover,  we  note  that  we  have 
in  the  past  used  accelerated 
depreciation  where  the  respondent  has 
historically  used  it  in  its  financial 
statements.  See  Foam  Extruded  P\'C 
and  Polystyrene  Frammg  Stock  from  thf 
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United  Kingdom:  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  61  51411, 
51418  (October  2,  1996).  Furthermore, 
we  agree  with  Minasligas  that  to 
recalculate  depreciation  using  a  longer 
usehil  life  for  Minasligas'  assets  after 
having  used  a  shorter  life  in  prior 
reviews  would  allocate  costs  to  this 
review  that  have  already  been 
accounted  for  in  prior  reviews,  and 
would  therefore  be  inequitable.  Finally, 
we  agree  with  Minasligas  that  its  use  of 
the  BTN/UFIR  indices  accurately 
restates  the  value  of  its  assets. 
Therefore,  in  these  final  results  of 
review,  as  in  the  preliminary  results  of 
review,  we  have  used  Minasligas' 
reported  depreciation  in  calculating 
COP  and  CV. 

Comment  5 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  interest 
expense  for  Minasligas.  Eletrosilex, 
CBCC,  and  RIMA  by  allowing  an  offset 
to  interest  expenses  for  claimed  interest 
income.  Petitioners  base  their  argument 
on  two  factors:  (1)  that  these  companies 
did  not  substantiate  that  the  reported 
interest  income  was  from  short-terra 
investments,  and  (2)  many  of  the 
categories  these  companies  listed  in 
their  enumeration  of  short-term  interest 
income  are,  on  their  face,  not  interest 
income  derived  from  short-term 
investments  of  working  capital. 

As  for  the  latter  argument,  petitioners 
point  out  that  RIMA's  claimed  income 
consists  of  revenue  from  late  payment 
charges  paid  by  home  market  customers 
and  discounts  that  suppliers  grant  on 
payment  of  an  invoice.  These  categories 
are  not,  petitioners  assert,  interest 
income  derived  from  short-term 
investments.  As  for  Eletrosilex, 
petitioners  focus  on  one  transaction 
recorded  on  Eletrosilex's  1994  financial 
statement  which,  they  allege,  consists  of 
capital  gains,  rather  than  interest 
income  derived  from  short-term 
investments  of  working  capital.  For 
CBCC  petitioners  allege  that  there  is 
evidence  on  the  record  (verification 
exhibit  29)  that  some  of  the  interest 
income  claimed  by  CBCC's  Brazilian 
parent  company.  Solvay  do  Brasil 
(whose  interest  expenses,  petitioners 
argue  in  comment  25  below,  should  be 
consolidated  with  those  of  CBCC),  are 
not  derived  from  short-term 
investments.  Petitioners  also  argue  that 
CBCC's  Itemization  of  its  interest 
income  (verification  exhibit  17) 
indicates  that  much  of  CBCC's  interest 
income  is  also  not  derived  from  short- 
term  investments.  Therefore,  petitioners 
argue,  in  the  final  results  the 
Department  should  make  no  offset  to 
interest  expenses  for  anv  of  CBCC's  or 


Solvay  do  Brasil's  claimed  interest 
offset. 

Minasligas  argues  that  it  had  no  long- 
term  financial  investments,  and  that  all 
of  its  interest  income  was  related  to 
production  operations.  Moreover,  it 
states,  it  fully  replied  to  all  of  the 
Department's  inquiries  about  its  interest 
expenses  and  income.  Thus,  it  argues, 
there  is  no  basis  to  reject  Minasligas' 
claim  for  an  offset  to  its  interest 
expense. 

RIMA  argues  that,  if  the  Department 
uses  its  financial  statement  to  calculate 
its  interest  expenses,  it  should  also  use 
its  financial  statement  to  calculate  its 
interest  revenue.  Furthermore,  the  firm 
stands  by  the  claim  in  its  supplemental 
questionnaire  response  (SQR)  of  April 
30,  1996  (at  33-34)  that  its  financial 
income  is  short-term. 

Eletrosilex  argues  that  its  financial 
statement  shows  that  the  sole 
transaction  on  which  petitioners  focus 
occurred  between  July  28,  1994  and 
December  27,  1994,  and,  therefore, 
qualifies  as  short-term  under  any 
analysis.  The  transaction  involved  an 
investment  by  Eletrosilex  in  reais- 
denominated  bonds,  purchased  from 
funds  obtained  by  borrowing  on  dollar- 
denominated  export  notes,  and  later 
selling  the  bonds  after  accrual  of  pro 
rata  interest.  The  transaction. 
Eletrosilex  argues,  was  simply  a  short- 
term  investment  which  produced 
interest  income  from  the  investment. 
The  investment  return  was  heightened 
by  the  substantial  over-valuation  of  the 
real  at  the  time  and  the  use  of  dollar- 
denominated  export  notes  to  finance  the 
purchase  of  the  bonds.  This  transaction, 
Eletrosilex  argues,  clearly  qualifies  as 
financial  revenue  permissible  under 
long-settled  Department  precedent. 

CBCC  argues  that  the  Department 
fully  verified  the  interest  income  of 
CBCC  and  Solvay  do  Brasil,  and  found 
it  to  be  short-term.  See  July  22,  1996 
verification  report,  pp  27-28.  It  also 
argues  that  the  petitioners'  argument 
with  respect  to  the  interest  revenue  of 
CBCC  and  Solvay  do  Brasil  is  irrelevant 
in  light  of  the  Department's  practice  to 
use  consolidated  financial  statements. 
Because  of  this  practice,  CBCC  argues, 
the  relevant  financial  statement  is  that 
of  its  ultimate  parent,  Solvay  and  Cie, 
and  not  that  of  either  CBCC  or  Solvay 
do  Brasil. 

Additionally,  petitioners  argue  that 
the  Department  erred  by  reducing 
Eletrosilex's  cost  of  manufacture  (COM), 
rather  than  its  interest  expenses,  by  its 
reported  interest  revenue. 

Department's  Position 

We  agree  with  petitioners  that  almost 
all  of  Minasligas'  reported  "interest 


income"  consists  of  items  that  are 
totally  unrelated  to  interest  income.  The 
financial  statements  for  Minasligas  and 
its  parent,  Delp  Engenharia  Mecanica 
S.A.  (Delp),  demonstrate  that  over  95 
percent  of  both  companies'  reported 
"interest  income"  consists  of  "monetary 
variation."  "monetary  correction."  and 
"income  from  short-terras  applications." 
The  Department's  verification  report  for 
Minasligas  in  the  iramediately 
preceding  review  clarifies  that 
"financial  applications"  (which  would 
include  "incorae  from  short-term 
apphcations")  refers  to  compensation 
for  inflation.  At  no  point  has  Minasligas 
demonstrated  for  the  record  that  the 
amounts  reported  for  these  categories  of 
income  constitute  interest  income 
derived  from  short-term  investments  of 
working  capital.  Nor  has  Minasligas 
demonstrated  that  the  claimed  interest 
income  was  derived  from  short-term 
investments  of  working  capital  merely 
by  stating  in  its  rebuttal  brief  that  its  net 
interest  income  exceeded  its  net  interest 
expense. 

Similarly,  the  financial  statements 
submitted  by  Minasligas  show  that  the 
category  "interest  received"  included, 
inter  alia.  (1)  charges  paid  by  customers 
for  Delp's  granting  of  delayed  payment 
terms,  which  are  really  sales  revenue; 

(2)  discounts  obtained  from  suppliers; 

(3)  dividends  received;  and  (4)  exchange 
gains  or  losses.  See  Minasligas'  April  30, 
1996  SQR  at  37  and  exhibit  19.  These 
items  clearly  do  not  represent  interest 
income  from  short-term  investments. 

For  the  above  reasons,  we  have 
reduced  Minasligas'  interest  income  by 
the  total  amount  of  the  items  incorrectly 
included  therein  by  Minasligas  [see 
Final  Analysis  Memorandum  from  Fred 
Baker  to  the  File). 

With  respect  to  RIMA,  we  agree  with 
petitioners  that  the  interest  income 
categories  RIMA  reported  [i.e.,  revenue 
from  late  payment  charges  paid  by  home 
market  customers  and  discounts  that 
suppliers  grant  on  payment  of  an 
invoice)  by  definition  do  not  constitute 
interest  income  from  short-term 
investments.  See  RIMA's  April  30,  1996 
supplemental  questionnaire  response 
(SQR)  at  35.  Therefore,  in  these  final 
results  of  review  we  have  not  allowed 
an  offset  to  RIMA's  financial  expenses 
for  the  claimed  interest  income. 

With  respect  to  Eletrosilex,  we  agree 
with  petitioners  that  Eletrosilex  is  not 
entitled  to  an  adjustment.  The 
transaction  in  question  consisted  of  an 
investment  in  Brazilian  bonds 
denominated  in  reals  and  financed  by 
borrowing  on  dollar-denominated 
export  notes.  Eletrosilex  later  sold  the 
real-denominated  bonds  after  they  had 
accrued  pro  rata  interest  for  Eletrosilex. 
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Such  a  transaction  would  result  in 
interest  income  and  capital  gains;  only 
the  former  would  qualify  as  an  offset  to 
interest  expenses.  Therefore,  in  these 
final  results  of  review,  we  have  not 
made  an  adjustment  to  Eletrosilex's 
interest  expenses  for  this  transaction. 
Moreover,  in  these  final  results  of 
review,  unlike  the  preliminary  results  of 
review,  we  have  calculated  Eletrosilex's 
financial  expenses  by  multiplving  its 
annual  COM  by  the  ratio  between  the 
financial  expenses  and  cost  of  sales 
reported  in  its  1994  financial  statement. 
With  respect  to  CBCC.  we  agree  with 
CBCC  in  part.  As  explained  in  our 
response  to  comment  25  below,  we 
agree  with  CBCC  that  its  financial 
expenses  should  be  calculated  based  on 
the  consolidated  financial  statement  of 
Solvay  &  Cie.  and  not  that  of  Solvay  do 
Brasil.  However,  we  do  not  agree  that 
we  should  make  an  adjustment  for 
short-term  income  because,  though  we 
did  examine  CBCC's  financial  income  at 
verification  and  found  that  CBCC  did 
have  some  short-term  financial 
revenues,  not  only  did  CBCC  not  make 
an  offset  claim  in  this  review  for  any 
short-term  financial  income  until 
submitting  its  rebuttal  brief,  but  CBCC 
did  not  provide  for  the  record  anv 
supporting  documentation.  See  CBCC's 
April  30,  1996  SQR  at  28  and  exhibit  16. 
Therefore,  in  these  final  results  of 
review,  as  in  the  preliminan,'  results  of 
review,  we  have  not  offset  CBCC's 
financial  expenses  for  any  short-term 
interest  income. 

Comment  6 

Petitioners  argue  that  the  Department 
erred  in  calculating  Minasligas'  COP  by 
using  Minasligas'  submitted 
computation  of  direct  labor  and  variable 
overhead.  This  computation,  petitioners 
argue,  was  flawed  because  Minasligas 
allocated  these  costs  based  on  the 
number  of  furnaces  used  to  produce 
ferrosilicon  and  silicon  metal. 
Furthermore,  petitioners  argue, 
Minasligas  used  this  same  method  to 
calculate  its  general  and  administrative 
(G&A)  expenses  in  the  first 
administrative  review  of  this  order,  and 
the  Department  rejected  it  there  because 
G&A  expenses  are  period  expenses  that 
relate  to  the  operation  of  the  company 
as  a  whole,  and  are  not  related  to  a 
particular  product  or  process.  See 
Silicon  Metal  from  Brazil;  First  Review 
Final  Results,  at  42811.  Petitioners 
argue  that  using  this  same  method  to 
allocate  direct  labor  and  variable 
overhead  is  equally  wrong.  Because 
these  costs  relate  to  production, 
petitioners  argue,  the  Department 
should  allocate  these  costs  based  on  the 


actual  production  volume  for  each 
product. 

Minasligas  argues  that  it  allocated  its 
direct  labor  and  overhead  equally  to 
each  direct  cost  center  pursuant  to  its 
normal  accounting  practices.  Because 
the  same  furnaces  are  dedicated  to  the 
production  of  the  same  product. 
Minasligas  allocated  these  costs  on  the 
basis  of  the  furnace  ratio.  This 
methodology  does  not  cause  distortions. 
Minasligas  argues,  because  the  same 
number  of  personnel  operates  each 
furnace  regardless  of  the  product 
produced,  and  the  factor\'  overhead 
expenses  are  equally  shared  bv  all  the 
furnaces. 

Department's  Position 

We  agree  with  petitioner.  Direct  labor 
and  variable  overhead  are  a  function  of 
production,  and  not  the  number  of 
furnaces  dedicated  to  the  production  of 
each  product.  Therefore,  for  these  final 
results  of  review  we  have  recalculated 
Minasligas'  direct  labor  and  variable 
overhead.  In  this  recalculation  we  have 
allocated  direct  labor  and  variable 
overhead  based  on  the  production 
volume  of  silicon  metal  relative  to  total 
production. 

Comment  7 

Petitioners  argue  that  the  Department 
must  add  to  Minasligas'  and 
Eletrosilex's  CV  the  ICMS  tax  that  they 
collect  from  their  exports  of  silicon 
metal  because  it  is  included  in  the 
reported  U.S.  selling  prices.  They  argue 
that  to  do  otherwise  would  result  in  a 
dumping  margin  distorted  by  the  use  of 
an  artificially  high  selling  price  as  the 
basis  for  U.S.  price  (USP).  Petitioners 
argue  that,  in  the  alternative,  the 
Department  should  reduce  USP  bv  the 
amount  of  the  ICMS  taxes  included  in 
the  reported  USP  pursuant  to  section 
772(d)(2)(A)  (sic)  of  the  Act,  which 
requires  that  USP  be  reduced  by  "anv 
additional  costs,  charges,  and  expenses, 
and  United  States  import  duties, 
incident  to  bringing  the  merchandise 
from  the  place  of  shipment  in  the 
country  of  exportation  to  the  place  of 
delivery  in  the  United  States." 

Minasligas  argues  that  the  alternatives 
the  petitioners  suggest  will  not  result  in 
a  tax-neutral  comparison.  It  argues  that 
if  the  CV  already  includes  ICMS  taxes 
paid  to  suppliers,  then  adding  to  the  CV 
the  ICMS  tax  which  is  included  in  the 
U.S.  price  will  overstate  taxes  in  CV  and 
distort  the  dumping  results.  Similarly, 
Minasligas  states,  if  the  CV  includes  the 
value-added  taxes  (VAT)  [i.e..  ICMS  and 
IPI  taxes)  paid  to  suppliers,  then 
deducting  ICMS  taxes  from  the  U.S. 
price  will  result  in  an  apples-to-oranges 
comparison. 


Eletrosilex  argues  that  to  be  consistent 
with  the  URAA,  the  Department  should 
remove  consumption  taxes  from  all 
consideration  in  U.S.  and  home  market 
price  determinations. 

Department's  Position 

We  disagree  with  petitioners' 
contention  that  the  ICMS  assessed  on 
the  U.S.  sale  should  be  deducted  from 
the  U.S.  price.  We  addressed  this  issue 
with  respect  to  Eletrosilex  in  the  final 
results  of  the  second  administrative 
review  of  this  order.  There  we  stated 
that  because  the  ICMS  tax  assessed  on 
the  U.S  sale  is  not  an  export  tax,  it 
should  not  be  deducted  from  the  U.S. 
price.  See  Silicon  Metal  from  Brazil: 
Second  Review  Final  Results,  at  46770. 
However,  where  the  ICMS  tax  is 
included  in  the  U.S,  price.  CV  should 
not  include  both  the  ICMS  tax  paid  on 
the  purchases  of  material  inputs  and  the 
ICMS  tax  assessed  on  the  L'  S.  sale,  as 
this  would  double-count  taxes  Thus,  for 
the  calculation  of  CV  in  this  situation, 
we  ensured  that  the  amount  of  ICMS  tax 
included  in  CV  was  the  higher  of  either 
the  ICMS  tax  on  purchases  of  material 
inputs  or  the  ICMS  tax  included  in  the 
U.S.  price. 

Comment  8 

Petitioners  argue  that  the  Department 
erred  in  its  treatment  of  taxes  in  the  cost 
test  in  two  ways.  First,  thev  argue  that 
the  Department  erred  by  not  including 
PIS  and  COFINS  taxes  in  Minasligas' 
COM  for  COP  The  preliminary  results 
analysis  memorandum,  petitioners  state, 
indicates  that  the  Department  intended 
to  include  PIS  and  COFINS  in  COM.  but 
Its  COP  calculation  worksheet  indicates 
that,  in  fact,  it  did  not  do  so.  Second, 
petitioners  argue  that  the  Department 
erred  in  its  computation  of  Eletrosilex's 
and  CBCC's  COP  by  not  including  in  the 
COM  the  IPI  taxes  that  these  companies 
pay  on  their  purchases  of  inputs. 
Petitioners  argue  that  because 
Eletrosilex  and  CBCC  pay  IPI  taxes  on 
their  inputs,  but  IPI  taxes  are  not 
assessed  on  sales  of  silicon  metal,  the 
Department  should  include  all  IPI  taxes 
in  the  COM. 

Eletrosilex  argues  that  to  be  consistent 
with  the  UR.'^A.  the  Department  should 
remove  consumption  taxes  from  all 
consideration  in  U.S.  and  home  market 
price  determinations.  Furthermore. 
Eletrosilex  argues  that  IP!  taxes  are 
subject  to  refund  from  the  Brazilian 
government. 

CBCC  argues  that  it  can  offset  the  IFI 
taxes  it  pays  on  the  purchase  of  material 
inputs  with  the  iPl  tax  it  collects  on  the 
sale  of  the  finished  product  from 
domestic  customers  Because  CBCC  is 
able  to  offset  the  IPI  taxes  paid  on 
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material  inputs  by  the  IPI  taxes  it 
collects  from  the  sale  of  ferrosilicon  to 
domestic  customers.  CBCC  argues.  IPI 
taxes  are  not  a  cost  of  producing  siHcon 
metal  for  CBCC.  CBCC  also  states  that  in 
this  review  the  only  material  input  for 
which  CBCC  paid  IPI  taxes  is  electrode 
paste,  and  it  included  these  IPI  taxes  in 
the  reported  cost  of  this  product,  even 
though  they  do  not  appear  in  a  separate 
line  item  on  the  COP  worksheet  that 
CBCC  submitted  to  the  Department. 
RIMA  argues  that  the  Department 
should  make  no  further  addition  to  its 
COP  for  PIS  and  COFINS  taxes  because 
these  taxes  are  already  included  in  its 
reported  direct  materials  costs. 

Department's  Position 

As  explained  more  fully  in  our 
response  to  comment  26  (below),  we 
have  determined  that  PIS  and  COFINS 
taxes  are  gross  revenue  taxes,  and 
therefore  are  not  taxes  that  a  buyer  pays 
directly  when  purchasing  materials.  For 
this  reason,  in  order  for  COP  to  reflect 
the  complete  cost  of  materials,  the  costs 
the  Department  uses  in  its  calculation  of 
COP  must  not  be  net  of  any  hypothetical 
tax  amounts  that  are  presumably 
imbedded  within  the  purchase  price  of 
the  materials.  Here.  Minasligas  reported 
its  material  costs  net  of  a  value  that  it 
calculated,  at  the  Department's  request, 
that  represented  the  PIS  and  COFINS 
embedded  within  its  cost  of  materials. 
Thus,  in  order  for  the  COP  to  reflect  the 
full  purchase  price  of  the  materials,  we 
must  add  to  its  reported  material  costs 
the  hypothetical  values  that  Minasligas 
repwrted  as  PIS  and  COFINS  taxes  on  its 
material  inputs.  We  have  done  so  in 
these  final  results  of  review.  Moreover, 
because  we  have  determined  that  the 
PIS  and  COFINS  taxes  are  gross  revenue 
taxes,  and  are  not  imposed  on  a 
transaction-by-transaction  basis,  we 
have  not  deducted  any  reported  PIS  and 
COFINS  taxes  from  the  price  to  which 
we  compare  COP  in  the  cost  test. 

We  agree  with  petitioners  that  the  IPI 
tax  (a  Brazilian  Federal  value-added  tax) 
should  be  included  in  COM  because  it 
is  not  a  tax  which  the  respondents  can 
recover  from  sales  of  silicon  metal. 
Therefore,  in  these  final  results  of 
review  we  have  included  the  IPI  tax  in 
the  COM  for  Eletrosilex  and  CBCC. 
However,  we  have  not  made  a  separate 
addition  for  this  tax  to  RIMA's  COM 
because  evidence  on  the  record 
indicates  that  RIMA  already  included 
the  IPI  tax  in  the  reported  COM.  We 
have  made  a  separate  addition  to 
CBCC's  COM  for  the  IPI  tax  because 
evidence  on  the  record  of  this  review 
indicates  that  CBCC  included  only  a 
portion  of  the  IPI  taxes  in  its  material 
costs. 


Comment  9 

Petitioners  argue  that,  with  respect  to 
Minasligas,  Eletrosilex.  CBCC,  and 
RIMA.  in  accordance  with  19  U.S.C. 
§  1677b(e)(l  )(A)  of  the  Act,  the 
Department  must  include  in  CV  all  taxes 
on  purchases  of  inputs. 

Minasligas  argues  that  the  Department 
should  calculate  a  CV  that  excludes 
VAT  taxes  paid  to  the  suppliers  of  the 
material  inputs.  The  basis  for  this 
argument  is  that  when  Minasligas 
collects  ICMS  taxes  from  U.S 
customers,  it  can  offset  such  ICMS  taxes 
against  the  tax  it  pays  to  its  suppliers. 
Accordingly,  the  ICMS  taxes  paid  on  the 
material  inputs  are.  in  Minasligas'  view, 
"refunded  or  remitted"  upon 
exportation  of  the  merchandise  to  the 
United  States.  See  777(3)(1)(A)  of  the 
Act.  Furthermore,  Minasligas  argues,  in 
order  to  make  a  fair  comparison,  the 
U.S.  price  should  also  not  include  ICMS 
taxes.  In  the  alternative.  Minasligas 
argues  that  if  the  CV  does  not  include 
ICMS  taxes  paid  on  the  material  inputs, 
the  same  absolute  amount  of  ICMS  taxes 
as  that  included  in  the  U.S.  price  could 
be  added  to  the  CV  in  order  to  achieve 
a  tax-neutral  result. 

RIMA  argues  that  the  ICMS  and  IPI 
taxes  should  not  be  included  in  the  cost 
of  materials  because,  under  the 
Brazilian  VAT  system,  taxes  paid  on 
materials  can  be  recovered  from  taxes 
collected  on  the  sales  of  the 
merchandise  produced  from  such 
materials.  The  CIT.  RIMA  argues,  has 
disagreed  with  petitioners' 
interpretation  of  19  U.S.C. 
§  1677b(e)(l)(A),  the  predecessor 
provision  to  19  U.S.C.  §  1677b(e)(3),  and 
held  that  the  statute  does  not  provide 
"refund  or  remission"  as  the  only 
instance  in  which  taxes  upon  inputs 
will  not  constitute  cost  of  materials.  The 
CIT  noted  that  "in  a  tax  scheme  such  as 
Brazil's  a  respondent  may  be  able  to 
show  that  a  value-added  tax  on  inputs 
did  not  in  fact  constitute  a  "cost  of 
materials"  for  the  exported  product." 
See  AIMCOR  v.  United  States.  Ct.  No. 
94-03-00182.  Slip  Op.  95-130  (July  20. 
1995)  (AIMCOR)  at  21. 

Department's  Position 

We  agree  with  petitioners.  In  the  final 
results  of  the  second  review  of  this 
order,  the  Department  stated: 

because  section  773(e)(1)(A)  of  the  Tariff  Act 
does  not  account  for  offsets  of  taxes  paid  due 
to  home  market  sales,  we  did  not  account  for 
the  reimbursement  to  the  respondents  of 
ICMS  and  IPI  taxes  due  to  home  market  sales 
of  silicon  metal  The  experience  with  regard 
to  home  market  sales  is  irrelevant  to  the  tax 
burden  borne  by  the  silicon  metal  exported 
to  the  U.S. 


See  Silicon  Metal  from  Brazil;  Second 
Review  Final  Results,  at  46769.  Our 
analysis  of  the  issue  and  interpretation 
of  the  statute  have  not  changed  since 
publication  of  the  second  review  final 
results.  Thus,  in  keeping  with  our  prior 
determination  on  this  issue,  we  have 
included  in  CV  all  taxes  paid  on 
purchases  of  material  inputs,  except  in 
those  instances  where  the  ICMS  tax 
included  in  the  export  price  exceeded 
the  amount  of  the  taxes  on  the  material 
inputs.  In  those  situations,  we  included 
in  CV  the  higher  of  the  two  amounts. 
See  our  position  on  comment  7. 

Comment  10 

Petitioners  argue  that  the  Department 
erred  by  not  including  Minasligas' 
claimed  duty  drawback  in  CV.  This 
drawback  consists  of  taxes  and  import 
duties  that  the  government  of  Brazil 
suspended  on  Minasligas'  purchases  of 
imported  electrodes  used  in  the 
production  of  silicon  metal  destined  for 
export.  Petitioners  argue  that  because 
the  Department  added  the  duty 
drawback  to  U.S.  price,  and  because  the 
taxes  represented  by  the  drawback  were 
not  elsewhere  represented  in  CV,  the 
Department  should  add  the  drawback  to 
CV  in  order  to  make  a  fair  comparison 
of  U.S.  price  to  CV. 

Minasligas  argues  that  in  the 
preliminary  results  the  Department 
correctly  added  duty  drawback  to  U.S. 
price  for  comparison  with  a  sales-based 
normal  value  (NV).  However,  if  the 
Department  uses  CV  in  the  final  results, 
and  includes  indirect  taxes  in  CV,  it 
must  still  add  duty  drawback  to  U.S. 
price  to  make  a  fair  comparison. 

Department's  Position 

We  agree  with  petitioners.  The 
Brazilian  duty  drawback  law  applicable 
to  Minasligas  suspends  the  payment  of 
ICMS  and  IPI  taxes  that  would 
ordinarily  be  due  upon  importation  of 
electrodes.  Therefore,  because  the  ICMS 
and  DPI  taxes  are  suspended,  we  cannot 
conclude  that  they  are  already  included 
in  the  COM  or  reported  tax  payments 
that  Minasligas  reported.  Thus,  we  need 
to  add  to  CV  the  full  amount  of  the  duty 
drawback  that  we  added  to  USP  in 
accordance  with  section  772(c)(1)(B)  of 
the  Act.  We  have  done  so  in  these  final 
results  of  review.  This  methodology  is 
identical  to  the  methodology  announced 
in  the  final  results  of  the  prior  review 
of  this  case.  See  Silicon  Metal  from 
Brazil;  Second  Review  Final  Results,  at 
46770. 

Comment  11 

Petitione'^  argue  that  the  Department 
erred  by  calculating  RIMA's,  CBCC's, 
and  Minasligas'  home  market  imputed 
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credit  based  on  prices  that  include  VAT. 
The  Department's  practice,  petitioners 
argue,  is  to  exclude  VAT  collected  on 
home  market  sales  from  the  prices  used 
in  calculating  imputed  credit  expenses. 
Thus,  petitioners  argue,  in  the  final 
results  of  review  the  Department  should 
exclude  ICMS  taxes  from  the  prices 
used  to  calculate  home  market  imputed 
credit. 

Minasligas  and  RIMA  argue,  based  on 
the  tax  policies  of  the  government  of 
Brazil,  that  ICMS  taxes  should  be 
included  in  the  imputed  credit 
calculation.  They  argue  that  imputed 
credit  expenses  represent  the 
opportunity  cost  of  financing  accounts 
receivable,  and  that  this  opportunity 
cost  does  not  apply  solely  to  a  portion 
of  the  sale,  but  to  the  entire  revenue  that 
is  generated  by  the  sale.  Enuring  the 
period  in  which  the  customer's  payment 
is  outstanding,  not  only  must  Minasligas 
and  RIMA  finance  their  production 
operations,  they  must  also  pay  any 
ICMS  amounts  they  owe  to  the  Brazilian 
government.  The  payment  of  any  such 
amounts  before  they  received  payment 
from  their  customers  becomes  part  of 
the  cost  of  financing  receivables. 
Therefore,  Minashgas  and  RIMA  argue, 
ICMS  taxes  should  be  included  in  the 
imputed  credit  calculation. 

Department's  Position 

We  agree  v«th  petitioners.  We 
addressed  this  issue  in  Silicomanganese 
from  Venezuela.  There  we  responded  to 
the  argument  now  set  forth  by 
Minasligas  and  RIMA.  We  said: 

The  Department's  practice  is  to  calculate 
credit  expenses  exclusive  of  VAT.  (See  the 
discussion  of  our  VAT  methodology  in  the 
preliminary  determination  (59  FR  31204, 
31205,  June  17.  1994.)  Theoretically,  there  is 
an  oppwrtunity  cost  associated  with  any  post- 
service  payment.  Accordingly,  to  calculate 
the  VAT  adjustment  argued  by  Hevensa 
would  require  the  Department  to  calculate 
the  opportunity  costs  involved  with  freight 
charges,  rebates,  and  selling  exp>enses  for 
each  reported  sale.  It  would  be  an  impossible 
task  for  the  Department  to  attempt  to 
determine  the  opp>ortunity  cost  of  every  such 
charge  and  expense. 

See  Silicomanganese  from  Venezuela, 
59  FR  55436.  55438  (November  7,  1994) 
(Silicomanganese  from  Venezuela).  In 
these  final  results  of  review  we  have 
followed  our  practice  outlined  in 
Silicomanganese  from  Venezuela.  See 
also  Ferrosilicon  from  Brazil:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  59407, 
59410  (November  22.  1996) 
[Ferrosilicon  from  Brazil;  First  Review 
Final  Results). 


Comment  12 

Petitioners  argue  that  the  Department 
erred  in  its  margin  calculation  for 
Minasligas  by  converting  the  cruzeiro 
value  of  its  U.S.  sales  into  dollars,  rather 
than  using  the  actual  U.S.  value  of  the 
U.S.  sales  since  they  were  originally 
denominated  in  U.S.  dollars.  They  argue 
that  the  needless  recalculation  of  U.S. 
price  had  the  effect  of  increasing  the 
U.S.  price. 

Minasligas  argues  that  it  reported  its 
U.S.  sales  in  cruzeiros  (as  recorded  in  its 
books),  and  that  the  Department 
correctly  converted  them  into  dollars 
using  the  average  exchange  rate  of  the 
month  of  shipment.  This  methodology, 
Minasligas  argues,  is  in  accordance  with 
the  Department's  practice  of  comparing 
the  U.S.  price  to  the  CV  or  NV  in  the 
month  of  shipment. 

Department's  Position 

We  agree  with  petitioners.  Our 
practice  is  to  use  the  actual  U.S.  price 
in  the  currency  in  which  it  was 
originally  denominated  on  the  date  of 
sale,  and  to  avoid  any  unnecessary 
currency  conversions.  Evidence  on  the 
record  indicates  that  Minasligas'  U.S. 
sales  were  originally  denominated  in 
U.S.  dollars.  See  Minasligas'  April  30, 
1996  SQR,  pp.  16-17.  Therefore,  in 
these  final  results  of  review  we  have 
used  the  actual  dollar  value  of  the  U.S. 
sale  in  the  margin  calculation. 

Comment  13 

Petitioners  argue  that  the  Department 
erred  by  calculating  negative  imputed 
U.S.  credit  expenses  for  Minasligas  and 
CBCC.  This  occurred,  petitioners  state, 
because  the  Department  used  as  the 
payment  date  the  date  that  these 
companies  received  payment  from  their 
banks  imder  the  terms  of  their  advance 
exchange  contracts  (ACC).  Under  the 
terms  of  an  ACC,  a  Brazihan  bank  pays 
Minasligas  and  CBCC  the  value  of  their 
U.S.  sales,  and  the  U.S.  customer  pays 
the  bank.  This  arrangement  sometimes 
results  in  Minasligas  and  CBCC 
receiving  payment  for  their  sales  prior 
to  shipment,  and  thus  incurring 
negative  credit  expenses.  However, 
petitioners  argue  that  though  the  CIT 
has  allowed  negative  U.S.  credit 
expenses  under  some  circumstances, 
those  circumstances  are  not  present 
here.  Specifically,  in  AIMCOR  (at  14- 
15)  the  CIT  permitted  such  an 
adjustment  for  credit  revenue  partly 
because  the  ACCs  were  tied  to  specific 
sales.  Evidence  on  the  record  of  this 
review,  petitioners  suggest, 
demonstrates  that  Minasligas'  and 
CBCC's  ACCs  were  not  tied  to  specific 
sales. 


With  respect  to  Minasligas, 
ji^titioners  point  out  that  Minasligas 
entered  into  multiple  ACCs  for  each 
sale,  and  that  review  of  the  record 
shows  that  there  is  no  correspondence 
between  the  dates  of  the  ACC  contracts 
and  Minasligas'  reported  dates  of  sale 
for  the  sales  covered  in  this  review. 
Furthermore,  petitioners  argue,  review 
of  the  two  ACC  contracts  (which 
pertained  to  the  same  sale)  on  the  record 
of  this  review  reveals  that  the  contracts 
do  not  contain  an  invoice  number, 
customer  name,  or  countr\-  of 
exportation,  and  are  not  specific  to  the 
merchandise  subject  to  review 
Moreover,  petitioners  argue,  the  dollar 
amount  of  the  ACCs  does  not  tie  to  any 
specific  U.S.  sale  reviewed  in  this 
proceeding.  From  this  evidence 
petitioners  conclude  that  the  ACCs  were 
not  specific  to  U.S.  sales,  and  that, 
therefore,  the  Department  should  use  in 
its  imputed  credit  calculation  the  date 
of  payment  by  the  U.S.  customer. 

With  respect  to  CBCC.  petitioners 
point  out  that  CBCC  financed  its  U.S. 
sales  using  ACCs  that  covered  sales 
during  an  extended  period.  In  addition, 
they  allege  that  evidence  on  the  record 
of  Ferrosilicon  from  Brazil  demonstrates 
that  CBCC's  ACCs  are  not  tied  to 
specific  sales.  See  Ferrosilicon  from 
Brazil,  Final  Determination  of  Sales  at 
Less  than  Fair  Value.  54  FR  732  (Jan.  6, 
1994)  [Ferrosilicon  from  Brazil:  Final 
Determination). 

Minasligas  argues  that  petitioners' 
argument  is  unfounded.  First. 
Minasligas  argues,  in  Ferrosilicon  from 
Brazil:  Final  Determination  it  had 
entered  into  multiple  contracts  for 
individual  sales  too,  and  there  was  also 
no  correspondence  between  the  dates  of 
sale  and  the  contract  dates,  but  still  the 
err  upheld  in  AIMCOR  the 
Department's  calculation  of  negative 
U.S.  credit  expenses.  See  Ferrosilicon 
from  Brazil.  Final  Determination,  and 
also  AIMCOR.  Second.  Minasligas 
argues  that  the  petitioners  are  factually 
incorrect  in  saying  that  the  dollar  value 
of  the  ACC  does  not  tie  to  any  specific 
sale.  It  states  that  the  sum  of  the  two 
ACC  amounts  in  local  currency  equals 
the  amount  in  reais  that  Minasligas 
reported  in  its  U.S.  sales  listmg.  Third, 
the  respondent  argues  that  the  fact  that 
one  of  the  two  ACCs  indicates  that  the 
exported  product  was  not  silicon  metal 
was  a  mistake  by  the  bank,  and  that 
Minasligas  was  not  aware  of  this 
mistake  at  the  time  it  provided  this 
information  to  the  Department. 
Problems  of  this  nature.  Minasligas 
argues,  are  verification  problems,  and 
the  Department  opted  not  to  verify 
Minasligas  in  this  review.  Nevertheless, 
Minasligas  states,  it  is  prepared  to 
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provide  the  Department  additional 
information  that  clearly  shows  that  thi^ 
ACC  relates  to  the  sale  of  silicon  metal. 
CBCC  argues  that  its  ACCs  are  tied  to 
specific  sales.  The  Department.  CBCC 
argues,  verified  the  ACC  documentation 
and  tied  each  ACC  to  a  particular  export 
transaction.  See  July  22.  1996 
verification  report,  pp.  14-15. 
Additionally,  CBCC  argues  that  the  date 
on  which  the  ACC  is  contracted  is 
irrelevant  to  the  Department's  analysis 
as  long  as  the  ACC  contract  is  tied  to  a 
particular  export  transaction. 

Department's  Position 

We  agree  with  CBCC  and  Minasligas. 
We  have  carefully  reviewed  the  record 
of  this  review,  and  are  persuaded  that 
CBCC's  and  Minasligas'  ACCs  are 
directly  Lied  to  their  U.S.  sales.  With 
respect  to  CBCC,  we  find  that  the 
Department's  verifiers  were  able  to  tie 
each  ACC  to  a  specific  U.S.  sale.  See 
July  22,  1996  verification  report,  pp.  14- 
15.  With  respect  to  Minasligas,  we  note 
that  Minasligas  is  correct  that,  contrarv 
to  petitioners'  argument,  the  value  of  the 
ACC  which  Minasligas  put  on  the 
record  does  in  fact  equal  the  value  of  the 
U.S.  sale;  therefore,  we  find  that  the 
ACC  is  tied  to  the  U.S.  sale. 
Furthermore,  in  prior  verifications 
(where  negative  U.S.  imputed  credit  was 
not  an  issue)  the  Department  was  able 
to  tie  Minasligas'  ACCs  to  individual 
U.S.  sales.  See  July  22.  1996  verification 
report,  p.  9.  Therefore,  in  the  U.S. 
imputed  credit  calculation  in  these  final 
results  of  review  we  have  used  as  the 
payment  date  the  date  on  which  the 
bank  credits  the  accounts  of  Minasligas 
and  CBCC  with  funds  under  the  tenns 
of  their  ACCs. 

Comment  14 

Petitioners  argue  that  the  Department 
erred  by  failing  to  deduct  from  RIMAs 
USP  the  ICMS  tax  that  RIMA  paid  on  its 
foreign  inland  freight  for  U.S.  sales. 

RIMA  £ugues  that  the  freight  amount 
that  it  reported  for  each  export  sale 
includes  ICMS  taxes. 

Department 's  Position 

We  agree  with  petitioners.  Evidence 
on  the  record  indicates  that  RIMA 
reported  the  ICMS  tax  on  foreign  inland 
freight  separately  from  the  freight  costs. 
See  October  3,  1996  verification  report, 
at  6.  In  these  final  results  of  review  we 
have  deducted  from  USP  the  ICMS  tax 
due  on  freight. 

Comment  15 

Petitioners  argue  that  the  Department 
erred  in  the  calculation  of  Minasligas' 
and  RIMA's  COP  by  granting  an  offset 
to  production  costs  for  the  sale  of  by- 


products. With  respect  to  Minasligas, 
they  argue  that  the  documentation 
Minasligas  submitted  to  demonstrate 
that  it  had  sold  the  slag  during  the  POR 
did  not  substantiate  its  claim. 

Minasligas  argues  that  its 
documentation  demonstrates  that  it 
concluded  the  sale  in  June  1995,  and 
thus  during  the  period  covered  by  this 
proceeding.  It  argues  that  only  if  the 
Department  decides  to  rely  on  the  date 
of  shipment  rather  than  the  date  of  sale 
should  the  adjustment  apply  to  the  fifth 
review. 

With  respect  to  RIMA,  petitioners 
argue  that  RIMA  failed  to  provide  a 
requested  worksheet  demonstrating  its 
computation  of  the  claimed  offset. 
Furthermore,  petitioners  claim  that  the 
volume  of  the  offset  that  RIMA  claimed 
is  inconsistent  with  other  information 
on  the  record. 

RIMA  argues  that  it  did  not  calculate 
or  claim  a  by-product  offset  for  its  COP/ 
CV. 

Department's  Position 

We  agree  with  petitioners.  With 
respect  to  Minasligas,  we  agree  that  the 
documentation  Minasligas  submitted 
does  not  demonstrate  that  the  date  of 
sale  for  its  claimed  offset  was  during  the 
POR.  See  Minasligas'  October  15,  1996 
submission,  exhibit  5.  Therefore,  in 
these  final  results  of  review  we  have  not 
allowed  an  offset  to  Minasligas' 
production  costs  for  its  sale  of  slag. 
With  respect  to  RIMA,  we  find  that  the 
record  indicates  that  RIMA  did  offset  its 
production  costs  with  revenue  earned 
from  the  sales  of  by-products,  and  that 
RIMA  did  not  substantiate  its  claim  for 
that  offset.  See  RIMA's  April  30,  1996 
SQR,  at  33.  Therefore,  in  these  final 
results  of  review  we  have  not  allowed 
an  offset  to  RIMA's  production  costs  for 
its  sales  of  by-products. 

Comment  16 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  the  by-product 
offset  that  it  applied  to  Eletrosilex's 
COM.  It  argues  that  the  ICMS  tax  should 
be  deducted  from  the  selling  price  in  the 
calculation  of  revenue  earned  from  the 
sale  of  the  by-product. 

Department's  Position 

We  agree  with  petitioners.  The  ICMS 
tax  represents  a  reduction  in 
Eletrosilex's  revenue  earned  from  the 
sale,  and  should  be  deducted  from  the 
selling  price  in  calculating  total 
revenue.  We  have  done  so  in  these  final 
results  of  review. 

Comment  1 7 

Petitioners  argue  that  the  Department 
erred  m  its  calculation  of  Eletrosilex's 


COP  by  using  Eletrosilex's  calculation  of 
indirect  selling  expenses.  That 
calculation  was  flawed,  petitioners 
argue,  because  in  it  Eletrosilex  divided 
its  indirect  selling  expenses  by  its 
volume  of  production.  This 
methodology  was  incorrect,  petitioners 
argue,  for  two  reasons.  First,  the  selling 
expense  total  used  in  the  calculation 
does  not  include  the  selling  expenses  of 
Eletrosilex's  related  affiliates.  Thus, 
petitioners  argue,  Eletrosilex  allocated 
to  all  of  its  silicon  metal  production 
volume  only  part  of  the  indirect  selling 
expenses  that  it  and  its  related 
companies  incurred  for  selling  the 
silicon  metal.  Second,  it  is  not  the 
Department's  practice,  petitioners  state, 
to  calculate  selling  expenses  based  on 
production  volume.  Eletrosilex  bore  the 
burden,  petitioners  argue,  of  reporting 
properly  calculated  per-unit  indirect 
selling  expenses,  and  failed  to  do  so. 
Therefore,  petitioners  conclude,  in  the 
final  results  the  Department  should  use 
the  facts  available,  and  should  calculate 
Eletrosilex's  per-unit  indirect  selling 
expenses  for  COP  and  CV  by  dividing 
Eletrosilex's  reported  indirect  selling 
expenses  by  its  reported  volume  of 
home  market  and  U.S.  sales. 

Eletrosilex  argues  that  it  makes  no 
sense  to  calculate  per-unit  indirect 
selling  expenses  based  solely  on  U.S. 
and  home  market  sales  volumes.  It 
argues  that  the  indirect  selling  expenses 
that  Eletrosilex  incurs  (consisting 
primarily  of  salaries  and  related 
employee  costs)  are  applicable  to  all 
sales,  not  just  to  the  local  and  U.S. 
markets.  These  employees,  Eletrosilex 
states,  perform  functions  relevant  to  all 
sales,  and  it  would  be  unfair  and 
illogical  to  apply  the  expenses  of  these 
employees  solely  to  home  market  and 
U.S.  sales.  Citing  statements  in  its 
questionnaire  response  as  support,  it 
argues  that  sales  both  in  the  United 
States  and  in  Brazil  are  made  solely  by 
Eletrosilex  personnel,  with  no 
assistance  from  affiliated  companies. 
Furthermore.  Eletrosilex  argues,  while 
affiliated  companies  assist  Eletrosilex  in 
some  third-country  markets.  Eletrosilex 
personnel  are  deeply  involved  in  all 
aspects  of  these  sales.  That  there  is  some 
external  assistance  on  these  sales  in 
third-country  markets.  Eletrosilex 
argues,  is  not  relevant  to  the 
determination  of  per-unit  indirect 
selling  expenses  in  the  home  market. 

Department's  Position 

We  agree  with  petitioners  that 
indirect  selling  expenses  should  be 
calculated  based  on  sales  volumes,  and 
not  production  volumes.  This  is  our 
policy  because  by  their  nature  indirect 
selling  expenses  are  attributable  to  sales 
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of  merchandise,  and  not  to  production 
of  merchandise.  We  do  not  agree  with 
petitioners  that  the  computation  needs 
to  include  the  indirect  selling  expenses 
of  all  of  Eletrosilex's  affiliates  because 
COP  includes  only  the  indirect  selling 
expenses  attributable  to  home  market 
sales.  Because  the  related  affiliates  were 
not  associated  with  Eletrosilex's  home 
market  sales,  there  is  no  reason  to 
include  their  indirect  selling  expenses 
in  COP.  In  these  final  results  of  review, 
we  have  calculated  Eletrosilex's  indirect 
selling  expenses  by  dividing  its  home 
market  indirect  selling  expenses  by  its 
home  market  sales  volumes. 

Comment  18 

Petitioners  argue  that  the  Department 
erred  in  the  calculation  of  Eletrosilex's 
and  RIMA's  U.S.  selling  prices  by 
calculating  the  unit  price  based  on  the 
net  weight  of  contained  silicon  rather 
than  the  gross  weight  of  the  silicon 
metal.  They  argue  that  in  a  CV-based 
margin  calculation  the  Department 
should  use  the  gross  weight  of  the 
silicon  metal  to  calculate  the  per-unit 
USP  because  CV  is  reported  on  a  gross- 
weight  basis.  Use  of  the  contained- 
weight  quantities  would,  they  allege, 
distort  the  comparison  of  export  price 
(EP)  and  NV.  Similarly,  petitioners 
argue  that  the  Department  erred  in  its 
sales-below-cost  analysis  for  RIMA  by 
calculating  its  home  market  selling 
prices  on  the  basis  of  the  contained 
weight  of  silicon,  rather  than  the  gross 
weight  of  the  siHcon  metal.  They  argue 
that  to  make  a  fair  comparison,  the 
Department  should  convert  the  per-unit 
home  market  selling  prices  to  a  gross- 
weight  basis  before  comparing  them  to 
COP. 

RIMA  argues,  with  respect  to 
petitioners'  argument  concerning  the 
comparison  of  USP  and  NV,  that 
petitioners'  argument  is  tantamount  to  a 
request  that  the  Department  determine  a 
USP  for  its  sales  on  a  different  basis 
than  that  at  which  the  merchandise  was 
sold  to  the  U.S.  market.  Doing  so,  RIMA 
argues,  would  be  contrary  to  the  plain 
language  of  the  statute,  which  requires 
that  the  Department  base  EP  on  "the 
price  at  which  the  subject  merchandise 
is  first  sold  (or  agreed  to  be  sold)  before 
the  date  of  importation  by  the  producer 
or  exporter  of  the  subject 
merchandise.  .  ."  (See  19  U.S.C. 
§  1677a(a).)  The  petitioners'  approach, 
RIMA  argues,  would  result  in  using  a 
unit  price  different  from  that  reflected 
on  the  invoice,  and.  therefore,  would  be 
contrary  to  the  statute. 

Department's  Position 

We  disagree  with  petitioners.  We  find 
no  evidence  on  the  record  to  support 


petitioners'  contention  that  the  weights 
Eletrosilex  and  RIMA  reported  for  their 
U.S.  and  home  market  sales  reflect  only 
the  weight  of  the  silicon,  rather  than  the 
weight  of  the  silicon  metal. 
Furthermore,  there  is  no  record 
evidence  to  support  petitioners' 
assertion  that  CV  was  calculated  on  a 
gross-weight  basis.  Therefore,  there  is 
no  reason  to  change  the  per-unit 
calculations  from  those  in  the 
preliminary  results  of  review. 

Comment  19 

Petitioners  argue  that  Eletrosilex 
failed  to  provide  a  reconciliation  of  its 
,  COM  to  its  inventory  cost  records. 
Eletrosilex  attempted  to  provide  a 
reconciliation  in  its  questionnaire 
response  (Q/R),  but  in  an  SQR 
acknowledged  that  the  previously 
submitted  reconciliation  contained  an 
error.  Therefore,  in  the  SQR  Eletrosilex 
submitted  a  revised  reconciliation.  This 
second  reconciliation  corUained 
beginning  and  ending  inventory  values 
that  were  different  from  those  contained 
in  the  Q/R.  Thus,  in  a  second 
supplemental  questionnaire,  the 
Department  requested  that  Eletrosilex 
explain  why  it  reported  two  different 
inventory  balances  ba.sed  on  the  same 
inventory  records.  Eletrosilex  answered 
that  "because  inventory  unit  costs  are 
calculated  by  the  weighted  average 
methodology  rather  than  purely  by 
quantities,  the  inventory  balance 
necessarily  changes  when  there  is  a 
change  in  values."  This  statement, 
petitioners  argue,  shows  that  Eletrosilex 
did  not  reconcile  its  reported  COM  to  its 
inventory  records  maintained  in  the 
normal  course  of  business,  but  instead 
simply  compared  its  reported  monthly 
COMs  to  inventory'  values  that  it  created 
from  its  monthly  COMs  prepared  for 
this  review.  Thus,  petitioners  argue. 
Eletrosilex  failed  to  provide  a  critical 
reconciliation  needed  to  vafidate  its 
reported  COM. 

Department's  Position 

We  disagree  with  petitioners.  In  its 
SQR,  Eletrosilex  provided  information 
which  substantiated  that  the  reported 
per-unit  costs  could  be  reconciled  to  the 
financial  statement  costs.  Eletrosilex 
pro\aded  the  financial  statement  average 
inventory  values  for  each  month  of  the 
POR,  as  well  as  financial  statements.  We 
reviewed  and  analyzed  the  cost 
information,  the  monthly  inventory 
information,  and  the  financial 
statements  which  Eletrosilex  submitted. 
Since  Eletrosilex  produces  only  subject 
merchandise,  we  multiplied  the 
submitted  costs  by  the  production 
quantities  and  compared  the  total  costs 
to  the  financial  statement  total  costs.  We 


determined  th.dt  the  reported  per-unit 
COP  and  CV  data  were  consistent  with 
the  per-unit  costs  used  in  the  financial 
statements. 

Comment  20 

Petitioners  argue  the  Department 
erred  in  its  computation  of  CBCC's  COP 
by  using  the  depreciation  expenses  that 
CBCC  reported.  They  find  three  errors  in 
CBCC's  reported  depreciation.  First. 
CBCC  calculated  its  reported 
depreciation  by  aggregating  its 
depreciation  for  all  assets  and  allocating 
the  aggregate  amount  to  the  three 
products  it  produces  based  on  the 
relative  production  quantities  of  these 
products.  Petitioners  state  that  the 
Department's  normal  practice  (which, 
petitioners  allege,  was  CBCC's  normal 
methodology  '-rior  to  the  93-94 
administrati\'e  review)  requires  that 
depreciation  of  assets  used  to  produce 
subject  merchandise  be  directly 
attributed  to  the  cost  of  the  subject 
merchandise.  Petitioners  object  to 
CBCC's  new  allocation  because  it  is  not, 
they  allege,  how  CBCC  has  historically 
recorded  depreciation  in  its  books  or 
reported  to  the  Department  in  earlier 
reviews  of  this  order.  Petitioners  argue 
that  the  Department's  practice  is  clear 
that  a  respondent  may  not  depart  from 
its  normal,  historical  cost  allocation 
methods  during  an  antidumping 
proceeding  unless  the  respondent 
establishes  that  its  normal  method  is 
distortive  See  Canned  Pineapple  Fruit 
from  Thailand.  Final  Determination  of 
Sales  at  Less  than  Fair  Value.  60  FR 
29553.  29559  (June  5.  1995).  Here, 
petitioners  argue,  CBCC  has  not  even 
claimed  that  its  prior  method  was 
distortive. 

The  effect  o;  CBCC's  new  calculation 
methodology,  petitioners  argue,  is  to 
shift  CBCC's  depreciation  away  from 
silicon  metal  and  toward  other 
products.  To  accept  such  a  calculation, 
petitioners  argue,  would  \'iolate  the 
Statement  of  Administrative  Action 
(SAA)  which  states  that  "if  Commerce 
determines  that  costs  ...  have  been 
shifted  away  from  production  of  the 
subject  merchandise,  or  the  foreign  hke 
product,  it  will  adjust  costs 
appropriately,  to  ensure  they  are  not 
artificially  reduced."  See  SAA.  1994 
U.S.C.A.A.N.  at  4172. 

For  the  above  reasons,  petitioners 
argue  that  the  Department  should: 

•  Include  in  COM  the  depreciation 
for  assets  used  to  make  silicon  metal, 
consistent  with  CBCC's  historical 
depreciation  method; 

•  Allocate  <.epreciation  for  equipment 
common  to  production  of  multiple 
products  based  on  the  percentage  of 
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CBCC's  total  furnace  capacity  dedicated 
to  production  of  each  product; 

•  Allocate  depreciation  for  equipment 
common  to  production  of  multiple 
products  for  a  particular  plant  only 
among  the  products  made  at  that 
facility; 

•  Calculate  the  proper  amount  of 
straight-line  depreciation  for  the 
furnaces  that  produce  silicon  metal 
based  on  the  monthly  acquisition  values 
for  those  furnaces 

The  second  alleged  error  petitioners 
find  in  CBCC's  calculation  of 
depreciation  is  that  it  did  not  include 
depreciation  for  all  idle  equipment. 

The  third  alleged  error  petitioners 
find  in  CBCC's  calculation  of 
depreciation  is  that  CBCC  used 
accelerated  depreciation  for  some  assets. 
Petitioners  state  that  the  Department 
consistently  rejects  accelerated 
depreciation,  which  by  definition  is  not 
based  on  the  average  useful  life  of  the 
fixed  assets.  Therefore,  petitioners 
argue,  the  Department  should 
recalculate  CBCC's  depreciation 
ehminating  any  prior  accelerated 
depreciation.  It  should  also,  petitioners 
argue,  restate  the  value  of  the  assets  to 
account  for  hyperinflation. 

CBCC  argues,  with  respect  to  the  first 
alleged  error,  that  though  its 
methodology  represents  a  change  from 
the  first  and  second  reviews  of  this 
order,  it  is  the  same  methodology  it 
used  in  the  third  (93-94)  review.. 
Moreover,  CBCC  argues,  it  used  this 
depreciation  allocation  method  also 
with  respect  to  production  equipment 
common  to  all  production  in 
Ferrosilicon  from  Brazil:  Final 
Determination,  and  the  Department 
accepted  it.  Therefore.  CBCC  states,  its 
current  methodology  has  been 
historically  used,  and  the  Department 
has  accepted  it  in  one  prior  instance. 
Furthermore,  CBCC  argues,  the 
methodology  is  proper  because  CBCC 
can  produce  any  of  its  products  in  each 
furnace,  with  only  minor  modifications. 
Therefore,  allocating  depreciation  to 
each  product  based  on  relative 
production  capacity  is  not  improper. 

CBCC  argues,  with  respect  to  the 
second  alleged  error,  that  it  was 
pursuant  to  Brazilian  law  that  it  did  not 
report  depreciation  of  idle  assets.  Under 
Brazilian  law.  it  states,  the  depreciation 
of  idle  assets  is  illegal.  Under  such 
circumstances,  it  argues,  depreciation  js 
suspended  and  resumes  only  when  the 
assets  are  operational  again. 

CBCC  argues,  with  respect  to  the  third 
alleged  error,  that  the  Department 
verified  at  the  fourth  review  verification 
that  there  was  no  accelerated 
depreciation  of  furnaces.  Furthermore, 
had  accelerated  depreciation  occurred 


in  any  prior  review.  CBCC  argues,  the 
Department  verifiers  would  have  noted 
it.  Therefore,  CBCC  concludes,  there  is 
no  evidence  on  the  record  to  support 
petitioners"  theories.  With  regard  to 
petitioners'  argument  that  the 
Department  should  restate  the  value  of 
the  assets  to  account  for  hyperinflation, 
CBCC  argues  that  it  calculated 
depreciation  on  asset  values  that  were 
re-actualized  to  take  account  of 
inflation. 

Department's  Position 

We  agree  with  petitioners  in  part.  We 
have  determined  that  CBCC's  new 
method  of  calculating  depreciation 
distorts  the  cost  of  depreciation 
incurred  to  produce  silicon  metal 
because  it  shifts  depreciation  costs 
incurred  in  the  production  of  silicon 
metal  away  from  that  product  and 
toward  other  products.  For  this  reason, 
accepting  this  method  would  be 
contrary'  to  the  guidance  set  forth  in  the 
SAA.  Since  publication  of  the 
preliminary  results  of  this  review,  we 
have  requested  and  obtained 
information  from  CBCC  that  enables  us 
to  identify  the  depreciation  expense 
associated  with  assets  used  to  produce 
silicon  metal  and  to  include  that 
expense  as  part  of  the  COP/CV  for 
silicon  metal. 

Concerning  depreciation  expenses  for 
idle  assets,  we  agree  with  petitioners 
that  it  is  our  clearly  stated  practice  and 
policy  to  include  these  in  COP/CV. 
Accordingly,  for  these  final  results,  we 
have  included  this  category  of  expense 
in  the  calculation  of  depreciation. 

Petitioners'  allegation  that  CBCC 
improperly  used  accelerated 
depreciation  expenses  is  moot  for  these 
final  results  because,  as  stated  above,  we 
have  performed  a  recalculation  of 
depreciation.  In  this  recalculation  we 
have  not  accelerated  the  useful  lives  of 
the  assets.  For  the  furnaces  we  have 
used  a  useful  life  often  years,  which  is 
the  useful  life  we  used  in  prior  reviews 
of  this  order.  By  using  the  same  useful 
life  in  successive  reviews,  we  avoid 
accounting  for  the  same  costs  more  than 
once.  See  our  position  on  comment  4 
above. 

Comment  21 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  CBCC's  COP 
by  using  CBCC's  reported  direct  labor 
costs.  They  argue  that  the  figures  CBCC 
reported  reflect  a  methodology  which 
distorts  costs.  As  a  result  of  this 
methodology,  petitioners  argue,  CBCC 
reported  disproportionate  direct  labor 
costs  for  products  with  comparable 
direct  labor  requirements.  CBCC  also, 
petitioners  argue,  allocated  direct  labor 


costs  to  furnaces  that  were  not  even 
operating,  and  thus  required  no  direct 
labor.  Therefore,  petitioners  argue  that 
the  Department  should  recalculate 
direct  labor  correctly,  or  use  facts 
available  for  CBCC's  direct  labor. 

CBCC  argues  that  its  direct  labor  costs 
for  this  review  were  taken  directly  from 
its  books  and  accounting  records,  which 
the  Department  verified.  CBCC  believes 
that  its  allocation  and  accounting 
methodology  are  justified  based  on  how 
its  labor  is  in  fact  employed  and  how  it 
records  the  cost  of  labor  in  its  books. 
CBCC  explains  that  it  assigns  a  set 
number  of  workers  to  each  furnace,  no 
matter  what  the  output  of  the  furnace 
may  be.  When  a  furnace  is  inoperative 
or  idle,  the  workers  and  employees 
continue  to  be  paid  and  are  generally 
not  reassigned  to  other  furnaces  because 
the  cost  of  laying  off  employees  for 
temporary  periods  of  time  would  be 
prohibitive.  Furthermore,  all  furnaces 
operate  24  hours  a  day,  and  therefore  it 
would  be  impracticable  and 
unnecessary  to  add  employees  in 
addition  to  those  already  assigned  to 
other  furnaces.  As  a  result,  CBCC 
allocated  these  labor  costs  to  the 
product  which  the  idle  furnace 
produced  before  becoming  non- 
operational.  Under  these  circumstances, 
CBCC  argues,  the  evidence  on  the 
record,  which  the  Department  verified, 
shows  that  the  workers  assigned  to  idle 
furnaces  continued  to  be  paid,  and  that 
CBCC  continued  to  account  for  this 
labor  in  its  accounting  records  based  on 
the  volume  of  silicon  metal  produced  by 
each  furnace  while  it  was  active. 

Department's  Position 

We  agree  with  petitioners  that  CBCC's 
reported  labor  costs  distort  the  actual 
labor  costs  incurred  to  produce  siHcon 
metal  because  the  company  allocates  a 
disproportionate  share  of  labor  costs  to 
products  that  have  comparable  labor 
requirements  and  because  it  allocates 
labor  costs  associated  with  idle  furnaces 
to  specific  products  that  are  not  in 
production  at  the  time  the  labor  costs 
were  incurred.  Ahhough  CBCC  used 
this  method  in  its  normal  accounting 
system,  we  cannot  use  it  in  our 
antidumping  analysis.  The  SAA 
indicates  that  costs  will  be  calculated      ' 
based  on  records  kept  by  a  firm  if  they 
are  kept  in  accordance  with  GAAP  and 
if  they  reasonably  reflect  the  costs 
associated  with  the  production  and  sale 
of  the  merchandise. 

This  is  not  the  case  with  respect  to 
CBCC's  accounting  for  the  labor  costs 
associated  with  idle  furnaces.  Under 
CBCC's  accounting,  the  company 
charges  these  costs  to  the  last  product 
produced  in  the  furnace.  We  believe 
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that  it  is  more  appropriate  to  allocate 
these  costs  to  all  products  produced  by 
CBCC  since,  during  the  idle  time,  the 
labor  costs  incurred  are  not  directly 
related  to  any  specific  product. 

Comment  22 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  CBCC's  COP 
by  using  the  forest  exhaustion  costs  that 
CBCC  reported.  CBCC's  reported  forest 
exhaustion  costs  were  deficient, 
petitioners  argue,  because  in  them  CBCC 
revalued  the  formation  and  pre-harvest 
maintenance  costs  of  each  forest  project 
only  up  to  the  date  that  harvesting 
began  for  that  project.  Petitioners  argue 
that  in  Ferrosilicon  from  Brazil:  Final 
Determination  the  Department  found 
that  CBCC  had  used  the  same 
methodology,  and  determined  that 
because  of  it  CBCC  "had  substantially 
understated  its  cost  of  producing 
charcoal  by  inaccurately  recording  the 
costs  associated  vdth  their  wood 
forests."  [See  Ferrosilicon  from  Brazil; 
Final  Determination,  at  738.)  Petitioners 
argue  that  in  this  review  the  Department 
should  require  CBCC  to  recalculate  its 
self-produced  charcoal  costs  using  forest 
exhaustion  based  on  forest  formation 
and  pre-harvest  maintenance  costs  that 
have  been  revalued  to  account  for 
inflation  during  the  harvest  period.  In 
the  alternative,  petitioners  argue,  the 
Department  should  determine  CBCC's 
charcoal  costs  based  on  the  facts 
available. 

CBCC  argues  that  it  explained  its 
reporting  of  exhaustion  to  Department 
officials  at  the  verification,  and  that  the 
verifiers  fully  verified  this  question.  It 
notes  too  that  the  exhaustion  costs  are 
re-stated  in  UFIR  to  account  for 
hyperinflation,  and  that  they  include  all 
taxes  and  expenses  attributable  to 
exhaustion. 

Department's  Position 

We  agree  with  petitioners  that 
because  CBCC  did  not  revalue  the  cost 
of  its  forests  after  harvesting  began,  the 
charcoal  costs  it  submitted  are 
inadequate.  Therefore,  in  these  final 
results  of  review  we  have  valued 
CBCC's  self-produced  charcoal  at  the 
price  paid  to  outside  suppliers.  Under 
these  circumstances  we  resorted  to  this 
same  cost  methodology  in  the  first  and 
second  administrative  reviews  of  this 
order.  See  Silicon  Metal  from  Brazil; 
First  Revie .   Final  Results  at  42809  and 
page  1  of  the  attachment  to  the  March 
14,  1995  analysis  memorandum  from 
Fred  Baker  to  the  file  (public  version). 

Comment  23 

Petitioners  argue  that  the  Department 
erred  by  allocating  CBCC's  indirect 


selling  expenses  according  to  the 
relative  .sales  volume  of  each  of  CBCC's 
three  products.  Petitioners  argue  that 
this  is  not  a  proper  allocation  because 
silicon  metal  has  a  significantly  higher 
value  than  CBCC's  other  two  products. 
Furthermore,  petitioners  argue  that  the 
Department  should  use  adverse  facts 
available  for  CBCC's  indirect  selling 
expenses  because  at  the  verification  the 
Department  requested  information  on 
CBCC's  sales  values  for  each  of  its 
products  in  order  to  allocate  indirect 
selling  expenses  to  silicon  metal  based 
on  sales  values  rather  than  sales 
volumes,  but  CBCC  refused  to  provide 
that  information.  The  verification  report 
states  that  the  basis  for  the  refusal  was 
that  the  Department  had  not  requested 
the  information  prior  to  the  verification. 
Petitioners  argue  that  this  reason  is 
inadequate  because  CBCC  did  not  state 
that  the  info-mation  was  unavailable. 

CBCC  states  that  at  the  verification  the 
Department  officials  suggested  that 
CBCC  recalculate  the  indirect  selling 
expenses  on  the  spot  using  a  different 
methodology  than  that  it  requested  ;n 
the  supplemental  questionnaire.  CBCC 
states  that  at  the  verification  it  did  not 
have  the  time  or  resources  to  provide  an 
entirely  new  set  of  indirect  selling 
expenses.  It  also  notes  that  the 
Department's  officials  did  not  suggest 
providing  this  information  to  the 
Department  at  a  later  date.  Accordingly. 
CBCC  argues,  the  Department  should 
not  penalize  CBCC  for  the  Department's 
failure  to  request  information  other  than 
the  information  requested  in  its 
questionnaires.  See  Toyota  Motor  Sales 
U.S.A.  v.  United  States.  Flip  Op.  96-95. 
June  14,  1996:  Micron  Technology.  Inc. 
V.  United  States,  Slip  Op.  95-107.  June 
12,  1995. 

Department's  Position 

We  disagree  with  petitioners. 
Petitioners  have  given  us  no  reason  to 
believe  that  an  allocation  based  on  sales 
volume  is  unreasonable  or  distortive  in 
this  case.  That  silicon  metal  may  have 
a  higher  sales  value  than  other  products 
CBCC  produces  is  an  insufficient  basis 
to  conclude,  absent  any  supporting 
information  on  the  record  of  this  review 
regarding  the  specific  nature  of  the 
indirect  selling  expenses  incurred  by 
CBCC,  that  an  allocation  based  on  sales 
value  would  produce  more  accurate 
results  than  an  allocation  based  on  sales 
volume.  Therefore,  in  these  final  results 
of  review,  as  in  the  preliminary  results 
of  review,  we  have  allocated  CBCC's 
indirect  selling  expenses  to  silicon 
metal  based  on  relative  sales  volume. 


Comment  24 

Petitioners  argue  the  Department 
erred  in  its  calculation  of  CBCC's  G&A 
expenses  by  not  allocating  to  CBCC  a 
portion  of  the  G&A  expenses  of  CBCC's 
direct  Brazilian  parent.  Solvav  do  Brasil, 
but  instead  it  allocated  to  CBCC  a 
portion  of  the   »&A  expenses  of  only  its 
Belgian  parent.  Solvay  &  Cie.  Petitioners 
argue  that  in  the  less-than-fair-value 
(LTFV)  investigation  of  this  case  CBCC 
acknowledged  that  Solvay  do  Brasil 
perfi  -med  some  services  on  CBCC's 
behalf,  and  that  in  this  review  CBCC  has 
not  stated  tha*  Solvay  do  Brasil  did  not 
do  the  same. '» herefore.  petitioners 
argue,  the  Department  should  calculate 
the  portion  of  Solvay  do  Brasils  G&A 
expenses  that  is  attributable  to  CBCC, 
and  include  those  expenses  in  CBCC's 
COP  and  CV. 

CBCC  argues  that  the  consolidated 
financial  statements  of  Solvay  &  Cie 
include  the  financial  results  of  Solvay 
do  Brasil  as  well  as  CBCC  and  some  two 
dozen  other  affiliated  companies  in  the 
Solvay  Group.  Thus,  by  calculating  G&A 
expenses  on  the  basis  of  the 
consolidated  statements  of  the  Solvay 
Group.  CBCC    rgues.  not  only  did  the 
Department  allocate  G&A  expenses 
incurred  by  Solvay  do  Brasil  on  behalf 
of  CBCC.  but  also  those  of  a  number  of 
companies  throughout  the  world  that 
did  not  perform  any  administrative 
services  whatsoever  for  CBCC. 

Department's  Position 

We  agree  with  the  respondent  that  the 
allocation  of  its  overall  parent 
company's  G&A  expenses  was  correct 
and  that  to  also  add  the  G&A  expenses 
of  Solvay  do  Brazil  would  double-count 
the  G&A  expenses  of  Solvay  do  Brazil, 
which  are  included  in  the  consolidated 
financial  statements.  Accordingly,  for 
these  final  results  we  have  continued  to 
apply  the  consolidated  G&A  expenses 
reported  by  CBCC. 

Comment  25 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  CBCC's 
interest  expense  by  calculating  it  on  the 
basis  of  the  interest  expense  of  CBCC's 
ultimate  Belgian  parent.  Solvay  &  Cie. 
They  argue  that  the  Department  should 
instead  calculate  it  on  the  basis  of  the 
combined  interest  e.xpense  of  CBCC  and 
its  Brazilian  parent.  Solvay  do  Brasil.  In 
support  of  their  argument,  they  point 
out  that  there  is  evidence  on  the  record 
that  there  are  loans  between  Solvay  do 
Brasil  and  CBC^,  whereas  there  is  no 
evidence  on  ti  o  record  that  there  are 
any  intercompany  transactions  or 
borrowing  between  CBCC  and  Solvay  & 
Cie.  Furthermore,  they  argue  that  the 
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Brazilian  firms  normally  would  borrow 
in  Brazilian  credit  markets  or  from 
Brazilian  banks.  Moreover,  in  the  final 
results  of  the  first  administrative  review 
of  this  order,  and  in  FerrosiUcon  from 
Brazil;  Final  Determination,  the 
Department  used  the  financial 
statements  of  Solvay  do  Brasil  to 
calculate  CBCC's  interest  e.xpenses. 

CBCC  argues  that  the  Department's 
well-established  practice  is  to  calculate 
financial  expenses  based  on  the 
consolidated  statements  at  the  parent 
company  level.  See  FerrosiUcon  from 
Brazil:  Fmal  Determination  at  736.  In 
prior  segments  of  this  proceeding  the 
Department  consolidated  the  financial 
expenses  of  CBCC  and  Solvay  do  Brasil 
because  CBCC  had  not  submitted  the 
consoUdated  financial  statements  of  its 
Belgian  parent,  Solvay  &  Cie.  In  this 
review  CBCC  provided  such 
consolidated  financial  statements.  They 
show.  CBCC  states,  that  the  financial 
results  of  both  CBCC  and  Solvay  do 
Brasil  are  consolidated  with  those  of  the 
Solvay  Group.  Therefore,  CBCC  argues, 
it  is  proper  for  the  Department  to  use 
these  consolidated  financial  statements 
pursuant  to  its  "well-established 
practice  of  deriving  net  financial  costs 
based  on  the  borrowing  experience  of 
the  consolidated  group  of  companies." 
See  \'ew  \iinivans  from  Japan,  57  FR 
21937,  21946  (May  26,  1992) 

Department's  Position 

We  agree  with  CBCC.  Both  parties 
urge  the  Department  to  use  interest 
expenses  reflecting  the  consolidated 
financial  results  of  the  parent  and  its 
subsidiaries.  However,  the  petitioners 
would  have  us  refer  only  to  the  financial 
results  of  CBCC  and  its  immediate 
Brazilian  parent,  while  CBCC  would 
have  us  use  the  global  corporate  interest 
expense.  The  petitioners' 
recommendation  is  internally 
inconsistent  because,  while  they  state 
that  Department  policy  is  to  use  fully 
consolidated  results,  they  urge  us  to  rely 
on  only  partially  con.solidated  results 
(those  of  CBCC  and  Solvay  do  Brasil). 

Our  policy  is  to  base  interest  expenses 
and  income  on  consolidated  financial 
statements.  We  explained  our  basis  for 
this  position  in  Silicon  Metal  from 
Brazil;  First  Review  Final  Results  as 
follows: 

Since  the  cost  of  capital  is  fungible,  we 
believe  that  calculating  interest  expense 
based  on  consolidated  statements  is  the  most 
appropriate  methodology,  (see.  eg.  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value.  Small  Business  Telephones  from 
Korea.  34  FR  53141   53149  (December  27, 
1989),  Final  Results  of  Antidumping  Duty 
Administrative  Review.  Brass  Sheet  and  Strip 
from  Canada.  55  FR  31414,  3141ft-1341&- 


13419  (August  2,  1990),  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value.  Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts  Thereof 
from  the  Federal  Republic  of  Germany,  el  al. 
54  FR  18992,  19074  (May  3.  1989)) 

See  Silicon  Metal  from  Brazil:  First 
Review  Final  Results  at  42807.  Also  see 
FerrosiUcon  from  Brazil:  First  Review 
Final  Results  at  59412. 

While  we  did  use  the  consolidated 
financial  statement  of  CBCC  and  Solvay 
do  Brasil  in  prior  reviews  of  this  order 
and  in  FerrosiUcon  from  Brazil;  Final 
Determination,  in  those  segments  of  the 
proceeding  we  did  not  have  the 
consolidated  statement  of  Solvay  &  Cie 
on  the  record.  Accordingly,  for  these 
final  results  of  review,  we  have  used  the 
consolidated  financial  statement  of 
Solvay  &  Cie  for  the  interest  expense. 

Comment  26 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  CBCC's  and 
RIMA's  USP  by  adding  to  it  the 
weighted-average  amount  of  ICMS,  PIS, 
and  COFINS  taxes  reported  for  home 
market  sales.  They  argue  that  this 
addition  was  improper  because  under 
the  recent  amendments  to  the 
antidumping  law,  the  Department  is  to 
make  no  addition  to  USP  for  home 
market  taxes.  Rather,  they  argue,  when 
based  on  home  market  prices,  the 
Department  should  reduce  NV  by: 

[tlhe  amount  of  any  taxes  imposed  directly 
upon  the  foreign  like  product  or  components 
thereof  which  have  been  rebated,  or  which 
have  not  been  collected,  on  the  subject 
merchandise,  but  only  to  the  extent  that  such 
taxes  are  added  to  or  included  in  the  price 
of  the  foreign  like  product.   .  .  . 

See  19  U.S.C.  §  1677b(a)(6)(B){iii). 
Furthermore,  petitioners  argue  that 
under  this  provision,  the  Department 
may  not  reduce  NV  by  the  amount  of 
PIS  and  COFINS  taxes  reported  for 
home  market  sales  because  they  are 
gross  revenue  taxes.  Thus,  they  are  not 
"imposed  directly  upon  the  foreign  like 
product."  as  required  under  the  statute 
in  order  to  deduct  them  from  NV. 

CBCC  argues  that  the  recent 
amendments  to  the  U.S.  a.tidumping 
laws  require  the  Department  tn  use  tax- 
neutral  methodologies  for  its  dumping 
calculations.  Accordingly.  CBCC  argues, 
it  is  proper  for  the  Department  to  add  to 
USP  the  weighted-average  amount  of 
ICMS.  PIS.  and  COFINS  taxes  imposed 
on  domestic^sales  because,  by  adding 
the  same  amount  of  taxes  to  the  USP  as 
that  collected  on  the  home  market  sales, 
the  Department  makes  "apples-to- 
apples"  comparisons. 

CBCC  also  argues  that,  even  though 
the  PIS  and  COFINS  taxes  are  gross 
revenue  taxes,  this  does  not  mean  "they 


are  not  imposed  directly  upon  the 
foreign  Uke  product,"  as  petitioners 
allege.  Whether  or  not  they  are  shown 
as  a  separate  line  item  on  the  invoice  is 
immaterial.  CBCC  argues,  as  long  as 
they  are  embedded  or  included  in  the 
price  of  the  sale.  Furthermore,  CBCC 
argues,  the  CIT  has  upheld  the 
Department's  practice  of  making  an 
adjustment  for  taxes  embedded  in  sales 
prices.  See  Daewoo  Electronics  Co..  Ltd. 
V.  International  Union  of  Electronic, 
Electrical.  Technical.  Salaried  and 
Mach.  Workers,  AFL-CIO,  6  F.3d.  1511. 
1516-17  (Fed.  Cir.  1993).  Moreover, 
CBCC  argues  that  the  PIS  and  COFINS 
taxes  meet  the  two  requirements  of  19 
U.S.C.  §1677b(a)(6)(B)(iii)  (quoted 
above).  First.  PIS  and  COFINS  taxes  are 
imposed  on  gross  home  market  sales 
revenue  of  silicon  metal,  but  are  not 
"collected"  on  export  sales.  Second, 
although  PIS  and  COFINS  taxes  are  not 
shown  as  a  separate  line  item  on  the 
invoice,  they  are  "included"  in  that 
price  because  they  are  embedded  in 
such  price. 

RIMA  argues  that  the  Department 
should  be  guided  by  the  principle  of  tax 
neutrality  that  it  re-stated  in  the  final 
results  of  Silicon  Metal  from  Brazil; 
Second  Review  Final  Results. 
Accordingly,  RIMA  argues,  the 
Department  should  add  to  the  USP  the 
absolute  amount  of  ICMS  taxes  as  well 
as  the  absolute  amounts  of  PIS/COFINS 
taxes  collected  on  home  market  sales, 
pursuant  to  19  U.S.C.  §  1677a(c)(2)(B), 
19  U.S.C.  §  1677b(a)(6)(B)(iii),  and  19 
U.S.C,  §  1677b(a)(6)(C)(iii).  To  add  ICMS 
and  PIS/COFINS  taxes  to  NV  without  a 
corresponding  adjustment  to  the  USP, 
RIMA  argues,  would  create  dumping 
margins  due  solely  to  indirect  taxes 
where  none  would  otherwise  exist. 

Minasligas  argues  that  the  Department 
erred  bv  failing  to  deduct  from  NV  the 
PIS,  COFINS,  and  ICMS  taxes  due  on 
Minasligas'  home  market  sales. 
Minasligas  argues  that  this  failure  was  a 
violation  of  19  U.S.C.  1677b(6)(B)(iii), 
cited  above  Minasligas  argues,  with 
respect  to  the  PIS  and  COFINS  taxes, 
that  because  these  taxes  are  not 
collected  on  export  sales,  they  must  be 
deducted  from  NV  prior  to  the 
comparison  to  USP.  As  for  the  ICMS  tax. 
Minasligas  argues  that  under  the  statute 
the  Department  must  deduct  from  NV 
the  amount  by  which  the  home  market 
ICMS  tax  due  exceeds  the  amoimt  of 
ICMS  tax  due  on  U.S.  sales.  This 
deduction  is  necessary,  Minasligas 
argues,  to  account  for  the  difference  in 
ICMS  tax  which  has  been  rebated  or  not 
collected  upon  exportation,  as  directed 
in  16  U.S.C.  1677b(6)(B)(iii). 

Minasligas  also  argues  that,  in  the 
alternative,  if  the  Department  does  not 
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deduct  the  PIS,  COFINS,  and  the  correct 
amount  of  ICMS  taxes  from  NV,  then,  in 
the  alternative,  it  must  add  the  absolute 
amount  of  these  taxes  to  USP  in  order 
to  achieve  teix  neutrality.  As  another 
alternative,  Minasligas  argues  that  the 
Department  should  make  a 
circumstance-of-sale  (COS)  adjustment 
for  the  tax  differential  by  deducting 
from  the  NV  the  absolute  amount  of  the 
tax  difference  between  USP  and  NV. 

Petitioners  argue  that  the  Department 
was  correct  in  adding  the  PIS  and 
COFINS  taxes  to  Minasligas'  home 
market  sales  prices  because  it  had 
reported  its  home  market  prices  net  of 
these  taxes,  and  thus  understated  the 
gross  unit  prices.  Therefore,  petitioners 
argue,  the  Department  must  add  the  PIS 
and  COFINS  taxes  to  Minasligas'  home 
market  prices  in  order  to  determine  the 
actual  prices  that  Minasligas  charged, 
which  are  the  proper  starting  point  for 
the  calculation  of  NV.  Furthermore, 
petitioners  argue,  under  section 
773(a)(6)(B)(iii)  of  the  Act,  NV  may  be 
reduced  only  by  taxes  imposed  directly 
upon  the  "foreign  like  product  or 
components  thereof."  Petitioners  argue 
that  because  the  PIS  and  COFINS  taxes 
are  calculated  based  on  gross  receipts 
(excluding  receipts  from  export  sales), 
they  are  not  imposed  "directly  upon  the 
foreign  like  product,"  and  therefore  may 
not  be  deducted  from  NV. 

Moreover,  petitioners  argue  that  in 
similar  situations  in  the  past  the 
Department  has  not  made  an  adjustment 
for  gross  revenue  taxes.  In  support  of 
this  argument  they  first  note  that  the 
language  of  19  U.S.C.  1677b(6)(B)(iii)  is 
virtually  identical  to  the  language  of 
772(d)(1)(C),  which  was,  they  state,  the 
parallel  provision  in  effect  prior  to  the 
enactment  of  the  URAA,  and  which 
provided  for  an  upward  adjustment  to 
USP.  They  then  note  that  in  Silicon 
Metal  from  Argentina  the  Department 
determined  that  two  Argentine  taxes 
(which  petitioners  allege  are  almost 
identical  to  Brazil's  PIS  and  COFINS 
taxes)  did  not  qualify  for  an  adjustment 
to  USP  because  they  were  gross  revenue 
*  oces.  See  Silicon  Metal  from  Argentina, 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  56  FR  37891,  37893 
(August  9,  1991). 

Petitioners  also  argue  that  the  PIS  and 
COFINS  taxes  do  not  quahfy  for  a  COS 
adjustment  pursuant  to  19  U.S.C. 
§  773(a)(6)(C)(iii)  for  the  same  reason 
that  they  do  not  qualify  for  an 
adjustment  to  NV  pursuant  to  19  U.S.C. 
§  773(a)(6)(B)(iii)  of  the  Act.  The 
Department's  regulations  specify  that 
the  Department  will  limit  allowances  for 
differences  in  the  circumstances  of  sales 
"to  those  circumstances  which  bear  a 
direct  relationship  to  the  sales 


compared."  See  19  CFR  §  353.56(a)(1). 
Petitioners  argue  that  because  PIS  and 
COFINS  taxes  are  not  imposed  on 
silicon  metal  transactions,  but  instead 
are  assessed  on  gross  receipts  from 
operations,  they  are  not  directly  related 
to  specific  sales  and  therefore  do  not 
qualify  for  a  COS  adjustment. 

Department's  Position 

We  agree  with  petitioners  that  recent 
changes  to  the  antidumping  law  make 
no  allowance  for  additions  to  USP  for 
home  market  taxes.  Thus,  to  achieve  tax 
neutrality  in  these  final  results  of 
review,  we  have  deducted  relevant  taxes 
from  NV,  and  have  not  added  them  to 
USP.  This  approach  in  is  accordance 
with  19  U.S.C.  §  1677b(a)(6)(B)(iii). 
However,  we  agree  with  Minasligas  that 
in  order  to  achieve  tax  neutrality  with 
respect  to  the  ICMS  tax  we  should 
deduct  from  NV  only  the  amount  of  the 
difference  between  ICMS  tax  due  on 
home  market  sales  and  ICMS  tax  due  on 
U.S.  sales.  We  have  done  so  in  these 
final  results  of  review. 

We  also  agree  with  petitioners  that 
information  on  the  record  demonstrates 
that  the  PIS  and  COFINS  taxes  are  taxes 
on  gross  revenue  exclusive  of  export 
revenue.  Thus,  in  accordance  with  our 
determination  in  Silicon  Metal  from 
Argentina,  we  determine  that  these 
taxes  are  not  imposed  "directly  upon 
the  merchandise  or  components 
thereof."  Thus,  we  have  no  statutory 
basis  to  deduct  them  from  NV.  We  also 
agree  with  petitioners  that  because  the 
PIS  and  COFINS  taxes  are  gross  revenue 
taxes,  they  do  not  bear  a  direct 
relationship  to  the  sales,  and  therefore 
do  not  qualify  for  a  COS  adjustment. 
Therefore,  in  these  final  results  of 
review  we  have  not  made  an  adjustment 
for  PIS  and  COFINS  taxes  in  the  margin 
calculation. 

Comment  27 

Petitioners  argue  with  respect  to  all 
respondents  that  the  Department  should 
include  profit  in  CV.  and  that  the 
foreign  like  product  that  should  be 
excluded  from  the  profit  calculation  as 
outside  the  ordinary  course  of  trade 
includes  sales  disregarded  as  below 
cost,  sales  of  off-quality  merchandise, 
and  .sales  to  related  parties  at  prices  that 
are  not  at  arm's  length. 

Department's  Position 

We  agree  that  the  calculation  of  CV 
should  include  profit.  Where  we  used 
CV  in  the  margin  calculation  in  these 
final  results  of  review  and  the 
respondent  had  above-cost  sales,  we 
have  calculated  profit  based  on  above- 
cost  home  market  sales  of  commercial- 
grade  silicon  metal  sold  at  arm's  length 


prices.  Where  a  respondent  had  no 
above-cost  sales,  but  its  financial 
statement  indicates  that  it  had  profits, 
we  based  the  profit  calculation  on  the 
respondent's  financial  statement.  Where 
a  respondent  had  no  above-cost  sales 
and  its  financial  statement  indicated  the 
company  experienced  losses  rather  than 
profits  during  the  calendar  vear,  we 
have  calculated  profit  based  on  the 
weighted-average  profit  ratios  of  other 
respondents  who  reported  profits  on 
their  financial  statements. 

Comment  28 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  RIMA's  COP 
by  using  incorrect  figures  for 
depreciation.  The  figures  the 
Department  used  were  depreciation 
expenses  that  RIMA  submitted  to  the 
Department  at  verification.  (Subsequent 
to  publication  of  the  preliminar\'  results 
the  Department  solicited  additional 
information  from  RIMA  regarding  its 
depreciation.  Petitioners  submitted 
separate  comments  regarding  that 
information,  as  described  below.) 
Petitioners  argue  regarding  RIMAs 
original  depreciation  figures  that  the 
reported  depreciation  is  massively 
understated.  As  support  for  this 
assertion,  they  cite  the  independent 
auditor's  report  accompanying  RIMA's 
1994  and  1995  financial  statements. 
These  reports  give  the  independent 
auditor's  opinion  as  to  what  RIMA's 
depreciation  and  amortization  would  be 
if  RIMA  recognized  them  on  their 
financial  statements.  Comparing  the 
independent  auditor's  estimate  of 
depreciation  with  those  submitted  by 
RIMA  for  this  review,  petitioners 
argued,  shows  that  the  numbers  given 
by  the  independent  auditors  are  much 
higher  than  those  given  by  RIMA  in  this 
review. 

Furthermore,  petitioners  argued  that 
RIMA's  depreciation  calculation  is 
flawed  in  numerous  ways.  Among  them: 

1.  Its  calculation  of  the  purported 
company-wide  depreciation  for  all  its 
products  included  only  depreciation  for 
machinery'  and  equipment  at  its  \'arzea 
da  Palma  (V2D  plant,  and  thus 
excluded  the  depreciation  for  the 
machiner\'  and  equipment  at  the  other 
plants: 

2.  It  is  based  on  an  accelerated 
depreciation  rate.  Petitioners  argue  that 
ft  is  the  Department's  practice  to  reject 
accelerated  depreciation  of  assets  where 
such  accelerated  depreciation  fails  to 
allocate  the  cost  of  the  asset  on  a 
consistent  basis  over  the  life  of  the  asset. 

3.  RIMA's  1995  audited  financial 
statements  reported  fixed  asset  values 
for  buildings,  vehicles,  furniture,  and 
implements,  while  RIMA's  depreciation 
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worksheets  prepared  for  this  review  do 
not  reflect  depreciation  for  these  assets. 

4.  RIMA's  clepreciation  worksheets  do 
not  appear  to  contain  line  items  for 
amortization  of  its  deferred  expenses, 
which  were  incurred  to  set  up,  expand, 
and  modernize  RIMA's  production 
facihties  and  to  develop  new  plants. 

Moreover,  petitioners  argue  that 
RIMA  improperly  changed  its 
depreciation  calculation  method  since 
the  preceding  review  The  93-94 
verification  report  says: 

Since  each  piece  of  equipment  was 
dedicated  to  the  production  of  certain 
products.  RIMA  reported  the  depreciation 
expense  from  the  cost  center  for  silicon 
metal,  RIMA  allocated  the  remaining 
overhead  expenses  [including  depreciation) 
based  on  the  relative  number  of  hours 
worked  on  silicon  metal  production  versus 
total  hours  worked  on  all  products. 

See  Verification  Report.  October  25. 
1995,  p.  19  (public  version)  In  the  94- 
95  review,  petitioners  allege.  RIMA 
departed  from  this  methodology  by 
calculating  companv-wide  depreciation 
and  allocating  it  to  products  based  on 
the  relative  cost  of  sales  of  the  products. 
Department  practice  requires  that 
respondents  show  that  their  historically- 
used  method  is  distortive  before  they 
can  use  a  new  method   RIMA, 
petitioners  allege,  made  no  such 

showing. 

Finally,  petitioners  argue  that  RIMA 
performed  an  improper  allocation  of  its 
depreciation  which  resulted  in 
depreciation  for  some  equipment  used 
exclusively  for  silicon  metal  being 
allocated  to  other  products.  Moreover, 
they  argues  that  where  allocation  of 
depreciation  is  appropriate,  RIMA's 
allocation,  which  was  based  on  cost  of 
sales,  is  improper  because  cost  of  sales 
does  not  reflect  the  extent  to  which 
assets  were  used  to  produce  individual 
products  during  a  period.  This  is 
because  cost  of  sales  excludes  the  cost 
of  inventory  production  and  includes 
the  cost  of  products  sold  out  of 
inventory. 

For  the  above  reasons,  petitioners 
argue  that  the  Department  should  obtain 
the  necessarv  information  to  calculate 
RIMA's  depreciation  properly,  or.  in  the 
alternative,  it  should  calculate  RIMA's 
depreciation  based  on  the  facts 
available. 

In  response  to  petitioners'  comments 
regarding  its  original  calculation  of        ' 
depreciation,  RIMA  argues  that 
petitioners  base  their  comments  on 
incorrect  assumptions  or  on  a 
fundamental  misunderstanding  of 
RIMA's  depreciation  calculations.  RIM.-\ 
argues  that  while  it  is  true  that  the 
independent  auditor's  estimate  of 
depreciation  is  different  from  RIMA's, 


the  difference  is  accounted  for  by  the 
fact  that  the  independent  auditor's 
estimate  is  a  cumulative  figure 
representing  depreciation  that  has 
occurred  since  RIMA  stopped  recording 
depreciation  on  its  financial  statement 
(which  has  been  at  least  five  years), 
whereas  the  depreciation  RIMA 
reported  to  the  Department  is  the 
depreciation  only  for  the  POR.  RIMA 
also  state  that  petitioners  were  mistaken 
regarding  the  number  of  RIMA's  plants 
that  produce  silicon  metal,  and  thus  are 
mistaken  in  their  own  estimate  of  what 
RIMA's  allocated  silicon  metal 
depreciation  should  be. 

Furthermore.  RIMA  states  that 
petitioners  have  made  several  other 
errors  in  their  analysis.  First.  RIMA 
argues  that  because  petitioners  have 
misread  the  verification  exhibit  showing 
the  calculation  of  depreciation,  they  are 
in  error  in  stating  that  the  repcjrted 
depreciation  takes  account  only  of  the 
VZP  plant's  equipment.  In  fact,  RIMA 
states,  it  included  eight  items  in  its 
depreciation  worksheet,  including 
deferred  expenses  and  categories  of 
equipment  other  than  equipment  at  the 
VZP  plant.  Second,  RIMA  states  that  the 
depreciation  of  the  assets  takes  into 
account  the  effect  of  hyperinflation 
because  the  acquisition  values  of  such 
assets  are  stated  in  IfFIR.  which  are  then 
converted  into  local  currency  for  the 
months  concerned.  Third,  petitioners 
were  incorrect,  RIMA  argues,  in  saying 
that  its  depreciation  methodology  is  a 
change  from  prior  reviews.  In  fact, 
RIMA  argues,  it  is  the  same  calculation 
methodology  used  in  Silicon  Metal  from 
Brazil:  Second  Review  Final  Results, 
which  the  Department  accepted. 

Finally,  RIMA  argues  that  the 
Department  verifiers  noted  nothing 
unusual  or  incorrect  in  RIMA's 
depreciation  calculations.  Therefore, 
RIMA  concludes,  the  Department 
should  rely  on  these  findings 

On  November  14.  1996  the 
Department  solicited  additional 
information  from  RIMA.  We  requested 
that  RIMA  submit  depreciation 
expenses  that  tied  to  the  auditor's 
statements,  and  which  should  consist  of 
the  sum  of  the  depreciation  expenses  for 
assets  only  associated  with  the 
production  of  silicon  metal  and  an 
allocated  portion  of  the  depreciation 
expenses  for  other,  common  assets.  In 
its  response,  in  addition  to  providing 
information,  RIMA  reiterated  that  the 
auditor's  stated  depreciation  amounts 
should  not  be  used  as  a  basis  for  the 
analysis  because  the  auditors  did  not 
consider  whether  RIMA's  assets  had 
been  fully  depreciated  when  they 
calculated  the  estimated  depreciation 
expenses  for  the  years  reported  in  the 


financial  statement.  RIMA  argued  that 
this  methodologv  overstates 
depreciation  significantly  because 
during  the  normal  course  of  business, 
every  year,  assets  become  fully 
depreciated  and,  therefore,  cannot  be 
used  as  a  basis  for  determining 
depreciation  expenses. 

In  commenting  on  RIMA's  response  to 
the  Department's  November  14,  1996 
supplemental  questionnaire,  petitioners 
stated  that  RIMA's  new  response  was 
deficient.  Petitioners  state  that  RIMA 
did  not  respond  to  the  Department's 
request  for  information  on  the 
replacement  cost  for  silicon  metal  assets 
or  for  depreciation  expenses  for  silicon 
metal  assets.  Because  RIMA  allegedly 
failed  to  respond  to  the  Department's 
request  for  information,  petitioners 
argue  that  the  Department  should  use 
facts  available  for  RIMA's  depreciation. 

Department's  Position 

We  agree  with  petitioners  that  both 
RIMA's  initial  depreciation  calculation 
and  the  depreciation  calculation 
submitted  in  response  to  the 
Department's  November  14.  1996 
supplemental  questionnaire  were 
deficient.  As  petitioners  point  out, 
RIMA's  original  calculation  did  not 
include  all  assets,  and  therefore  is 
understated.  Furthermore,  RIMA's 
response  to  the  Department's  November 
14,  1996  submission  did  not  respond  to 
all  the  Department's  requests  for 
information.  Rather  than  providing 
requested  information,  RDvlA  calculated 
depreciation  in  a  way  not  in  conformity 
with  the  Department's  instructions. 
Without  the  requested  information  the 
Department  cannot  properly  determine 
RIMA's  depreciation  expenses  during 
the  POR. 

Where  a  respondent  has  not 
responded  to  a  request  for  information, 
the  Department  may  resort  to  facts 
available.  As  facts  available  the 
Department  has  chosen  to  use  one-half 
of  the  audited  total  RIMA  depreciation 
expenses  for  each  fiscal  year  as  RIMA's 
tetal  POR  depreciation  expenses,  and  to 
allocate  to  silicon  metal  production  a 
share  of  that  total  based  on  the  highest 
monthly  percentage  of  cost  of  goods 
sold  accounted  for  by  silicon  metal,  as 
appearing  in  verification  exhibit  OHl. 
We  allocated  one-twelfth  of  this  total,  in 
turn,  to  each  month  of  the  POR. 

Comment  29 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  RIMA's  COP 
by  using  RIMA's  reported  cost  for  its 
self-produced  charcoal.  RIMA  reported 
the  price  of  charcoal  from  unrelated 
suppliers,  and  said  it  was  reflective  of 
thf  fair  market  value  for  charcoal. 
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Petitioners  argue  that  this  claim  would 
be  relevant  if  RIMA  had  acquired 
charcoal  from  related  suppliers,  but  this 
is  not  the  case;  RIMA  produced  the 
charcoal  itself.  Thus,  petitioners  argue, 
prior  to  the  final  results  the  Department 
must  obtain  RIMA's  full  cost  of 
producing  charcoal  (including  all 
operating  and  materials  costs  and 
depreciation  and  amortization)  or  use 
facts  available. 

In  addition,  petitioners  argue  that  at 
the  verification  in  this  review  RIMA 
revealed  for  the  first  time  that  one  of  its 
plants  produced  quartz,  a  major  input 
for  the  production  of  silicon  metal. 
Petitioners  argue  that  for  the  same 
reasons  as  given  above  with  respect  to 
charcoal,  the  Department  must  either 
obtain  RIMA's  full  cost  of  producmg 
quartz  or  use  facts  available. 

RIMA  argues  the  related  entities  from 
which  it  purchases  charcoal  are  not 
departments  or  subdivisions  of  RIMA 
Industrial  S/A,  and  that,  therefore,  the 
charcoal  it  purchases  from  them  is  not 
"internally  produced."  Moreover,  it 
argues  that  its  use  of  the  prices  from 
third-party  suppliers  was  justified  in 
light  of  statutory'  provisions.  Because 
the  prices  from  its  related  suppliers 
were,  it  admits,  not  at  arms-length,  they 
could  not  be  used  in  ihe  cost  calculation 
because  19  IJ..S.C.  §  1677b(f)(2)  says  that 
prices  between  related  companies  can 
be  considered  in  determining  the  cost  of 
materials  in  CV  only  when  such  prices 
"fairly  reflect  the  amount  usually 
reflected  in  sales  of  merchandise  under 
consideration  in  the  market  under 
consideration."  Furthermore,  because 
the  Department  could  not  use  the  prices 
from  its  related  companies,  RIMA 
argues  that  it  was  justified  in  using  the 
prices  of  third-party  suppliers  as  a  " 
surrogate  for  the  prices  from  its  related 
entities,  because  the  statute  provides 
that  when  "a  transaction  is  disregarded 
*   *   *  and  no  other  transactions  are 
available  for  consideration,  the 
determination  of  the  amount  shall  be 
based  on  the  information  available  as  to 
what  the  amount  would  have  been  if  the 
transaction  had  occurred  between 
persons  that  were  not  related."  See  16 
U.S.C.  §  1677b(f)(2).  Under  this 
provision  of  the  statute,  RIMA  argues, 
there  is  no  basis  for  the  petitioners' 
suggestion  that  the  Department  require 
RIMA  to  calculate  the  fabrication  costs 
of  charcoal  for  its  related  suppliers. 
Moreover,  RIMA  argues,  the  Department 
has  used  this  methodology  in  other 
cases,  such  as  in  Ferrosilicon  from 
Brazil;  Final  Determination  at  738. 

With  respect  to  petitioners'  argument 
that  RIMA  purchased  quartz  from 
related  suppliers,  RIMA  argues  that 
petitioners'  argument  is  unfounded.  It 


states  that  there  is  no  evidence  in  the 
record  that  RIMA  purchased  quartz  from 
any  related  suppliers. 

Department's  Position 

At  the  Department's  request,  RIMA 
submitted  information  relating  to  the 
COP  of  charcoal  incurred  by  RIMA's 
affiliates  during  each  month  of  the  POR. 
However,  we  noted  that  RIMA  did  not 
report  reforestation,  depreciation, 
depletion,  and  exhaustion  costs 
Therefore,  because  we  cannot  rely  on 
RIMA's  reported  costs  for  self-produced 
charcoal,  we  have  used  the  prices  RIMA 
paid  for  charcoal  to  unrelated  suppliers 
to  value  RIMA's  charcoal  costs. 

With  respect  to  quartz,  we  agree  with 
respondent  that  there  is  no  information 
on  the  record  indicating  that  RIM.\ 
purchased  quartz  from  affiliated 
suppliers  during  this  POR.  Therefore, 
we  have  has  not  adjusted  RIMA's 
reported  direct  material  costs  for  anv 
supposedly  self-produced  q\iartz. 

Comment  30 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  RIMA's  COP 
by  using  RIM.A's  reported  G&A 
expenses.  They  argue  that  the 
Department  should  reject  RIMA's 
reported  G&A  expenses  because  RIMA 
did  not  calculate  them  using  the 
Department's  standard  methodology  for 
calculating  G&A  expenses,  which  is  to 
multiply  the  COM  by  the  ratio  between 
the  G&A  expenses  and  the  cost  of  sales 
reported  in  the  respondent's  audited 
financial  statements.  Moreover, 
petitioners  allege  that  the  method  RIMA 
used  was  flawed  for  two  reasons.  First, 
it  was  based  on  monthly  G&A  expenses. 
The  Department  expressly  rejected  use 
of  monthly  G&A  expenses  in  the  1991- 
92  review  in  this  proceeding.  See 
Silicon  Metal  from  Brazil:  First  Review- 
Final  Results.  Second.  RIMA's 
calculation  used  1994  data  to  derive 
monthly  G&A  expenses  for  1993. 

In  addition,  petitioners  argue  that  in 
its  computation  of  G&A  expenses  used 
in  the  CV  calculation  RIMA  made  one 
additional  mistake.  That  mistake  was  to 
include  an  offset  for  "other  operational 
income"  in  the  monthly  G&A 
calculations.  Petitioners  argue  that  this 
"other  operational  income"  consisted  of 
an  alleged  inventor.'  holding  gain  due  to 
hyperinflation.  The  Department  should 
deny  this  offset,  petitioners  argue, 
because  its  practice  is  to  allow  an  offset 
to  G&A  only  for  income  related  to  the 
production  of  the  subject  merchandise. 
The  "other  operational  income"  here, 
petitioners  argue,  is  an  accounting 
adjustment  that  does  not  constitute 
income.  Moreover,  petitioners  argue  that 
some  of  this  income  is  unrelated  to 


silicon  metal,  but  is  instead  related  to 
RIMA's  other  products.  Therefore, 
petitioners  conclude,  the  Department 
should  deny  this  adjustment. 

RIMA  argues  that  it  reported  its  Ci&A 
costs  based  on  its  accounting  records 
kept  in  the  normal  course  of  business. 
Thus,  RIMA  argues,  the  Department 
should  use  those  reported  costs 
pursuant  to  19  IJ.S  C  §  1677b(f)(l)(A]. 
which  states  that  "costs  shall  be 
calculated  based  on  the  records  of  the 
exporter  or  producer  of  the 
merchandise,  if  such  records  are  kept  in 
accordance  with  the  generallv  accepted 
accounting  principles  of  the  exporting 
country  *    '    *  and  reasonablv  reflect 
the  costs  associated  with  the  production 
and  sale  of  the  merchandise  " 
Furthermore,  RIMA  argues.  RIM.^ 
allocated  its  G&A  costs  to  silicon  metal 
based  on  the  ratio  of  the  cost  of  goods 
sold,  which  is  the  normal  allocation 
method  the  Department  uses.  See  e.g., 
Ferrosilicon  frcm  Brazil,  Final 
Determination  at  734, 

Furthermore.  RIM.^  argues  that  the 
Department  properly  adjusted  the  G&A 
costs  used  in  CV  to  accoimt  for  a  one- 
time reevalu     on  of  the  companv  s 
inventory.  In  support  of  this  argument. 
RIMA  points  to  the  verification  report, 
which  says,  "due  to  hyperinflation  in 
Brazil  in  1994,  Rima  reassessed  the 
value  of  the  company's  inventory, 
resulting  in  a  1.5,000,000,000  reajs 
increase  m  inventory  value  *   *   *  Rima 
provided  the  inventory  re-evaluation 
report  indicating  the  methodologv  and 
amount  associated  with  the  re- 
evaluation,  as  well  as  an  independent 
auditor's  report  approving  the  inventory 
re-evaluation."  See  October  3,  1996 
verification  report,  at  15, 

Department's  Position 

We  agree  with  petitioners  that  our 
standard  methodology  in  calculating 
G&A  expenses  is  to  multiply  the  COM 
by  the  ratio  between  the  G&A  expenses 
and  the  cost  of  sales  reported  in  the 
respondent's  audited  financial 
statements   See  Silicon  Metal  from 
Brazil:  First  Review  Final  Results,  at 
42809,  We  have  used  this  method  in  our 
final  results  of  this  review. 

Furthermore,  the  Department  has 
determined  that  the  adjustment  made  by 
RIMA  to  its  inventory  balance  should 
not  be  allowed  as  a  reduction  to  the 
company's  G&A  expense  RIMA  chose 
to  restate  the  historical  value  of  its 
inventory  balances  by  recognizing  a 
one-time  increase  to  refiect  the  current 
value  of  these  assets  The  accounting 
entries  for  this  restatement  included  a 
credit  to  the  net  equity  of  the  company 
that  was  recognized  through  RlM.A's 
income  statement.  Here,  the  record  does 
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not  indicate  that  this  credit,  or  offset, 
can  be  characterized  as  income  that 
reduces  RIMA's  production  cost  for 
sihcon  metal.  Consequently,  we  have 
made  an  adiustraent  to  G&A  expense  to 
exclude  this  offset. 

Comment  31 

Petitioners  argue  that  the  Department 
erred  in  its  computation  of  RIMA  s.  COP 
by  using  the  financial  expenses  a.s  RiJvL^ 
reported  them.  Petitioners  argue  that 
RIMA's  method  of  calculating  its 
financial  expenses  was  flawed  because 
RIMA  did  not  perform  its  computation 
using  the  Department's  standard 
formula.  That  formula  is.  according  to 
petitioners,  to  muliiply  COM  b\  the 
ratio  between  the  financial  expenses 
and  cost  of  sales  r*'ported  in  tlie 
respondent's  audited  financial 
expenses  histead.  RIM.A  calculated 
financial  expenses  for  silicon  metal  for 
the  months  nf  the  POR  during  1994 
based  on  as  company-wide  financial 
expenses  in  ^ach  month  multiplied  by 
the  percentage  of  its  ccst  of  sales  in  that 
month  accounted  for  by  sales  of  silicon 
metal  Additionally.  RiMA  derived 
monthly  financial  expenses  for  the 
months  of  the  POR  in  1995  using  its 
1994  data 

RIM.'X  argues  that  the  Department 
should  accept  RIM.A's  calculation  of 
financial  expenses  t)ecause  it  reported 
these  costs  as  they  are  recorded  in  its 
accounting  records  in  the  normal  course 
of  bu.siness.  Thus,  accepting  them  is  in 
accordance  with  19  U.S.C. 
§  1677b(n(l)(A).  which  states  that: 

[closts  shall  normally  be  calculated  based  on 
the  records  ot  the  exporter  or  producer  of  the 
mercliandise,  if  such  records  are  kepi  in 
accordance  with  the  generally  accepted 
accounting  principles  of  the  exporting 
country  .      .  and  reasonably  reflect  the  costs 
associated  with  the  production  and  sale  of 
the  merchandise.  The  administering 
authority  shall  consider  all  available 
evidence  on  the  proper  allocation  of  costs, 
including  that  which  is  made  available  by  the 
exporter  or  producer  on  a  timely  basis,  if 
such  allocations  have  been  historically  used 
b\  the  exporter  or  producer. 

Deportment's  Position 

In  order  to  ensure  uniformity  in  our 
treatment  of  different  companies  and 
consistency  in  our  calculation 
methodology  from  one  review  to  the 
next,  we  have  found  it  necessary  to 
adopt  standard  formulas  for  the 
calculation  of  certain  expenses.  We 
agree  with  petitioners  that  our  method 
of  calculating  financial  expenses  is  to 
multiply  CT3M  by  the  ratio  between  the 
financial  expenses  and  cost  of  sales 
reported  in  the  respondent's  audited 
financial  expenses.  We  have  used  this 
methodology  in  these  final  results  of 


review  for  all  companies.  This 
methodology  is  not  inconsistent  with 
RIMA's  accounting  records  because  it  is 
based  on  information  contained  in 
RIMA's  financial  statement. 

Comment  32 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  RIMA's  and 
Minasligas'  U.S.  credit  expenses  by 
using  the  shipment  date  that  these 
companies  reported  in  their  sales 
listings.  With  respect  to  RIMA. 
petitioners  argue  that  using  RIMA's 
reported  shipment  date  results  in  an 
understatement  of  U.S.  credit  (expenses 
because  RIMA  reported  as  the  shipment 
date  the  date  on  which  it  shipped  the 
last  lot  of  each  sale  from  its  plant  to  the 
Brazilian  port,  rather  than  the  date  on 
which  it  shipped  the  first  lot  of  each 
sale  from  its  plant  to  the  Brazilian  port. 
Therefore,  petitioners  argue,  the 
Department  should  determine  the  credit 
expenses  for  each  sale  based  on  the 
simple  average  of  the  number  of  days 
between  the  date  of  payment  and  the 
date  of  shipment  from  the  plant  to  the 
port  for  each  partial  shipment  from  the 
plant. 

With  respect  td  Minasligas, 
petitioners  argue  that  the  shipment  date 
Minasligas  reported  was  the  bill  of 
lading  date,  and  not  the  date  of 
shipment  from  Minasligas'  plant.  In  a 
similar  situation  in  the  preliminary 
results  of  the  third  review  of  this  order. 
the  Department  used  the  date  of  sale  as 
the  date  of  shipment;  petitioners  argue 
that  the  Department  should  do  the  same 
here. 

RIMA  argues  that  the  Department 
properly  used  the  reported  shipment 
dates  because  it  ships  its  US.  sales  from 
its  plant  to  the  Brazilian  port  in  lots, 
and  a  lot  is  not  completed  until  all 
shipments  from  the  plant  have  been 
made.  Therefore,  RIMA  argues,  it  is 
proper  for  the  Department  to  consider 
the  date  of  the  last  shipment  from  the 
plant  as  the  date  on  which  the  lot  was 
shipped  from  the  plant. 

Department's  Position 

We  agree  with  petitioners  in  part 
With  respect  to  RIMA,  we  agree  that 
where  a  U.S.  sale  is  shipped  from  the 
plant  to  the  port  in  lots,  a  computation 
of  credit  based  on  the  average  credit 
period  would  better  reflect  the  credit 
expenses  borne  by  the  respondent  than 
would  a  computation  based  on  the 
shipment  date  of  either  the  first  or  last 
lot.  In  these  final  results  of  review  we 
have  calculated  credit  using  an  average 
credit  period  based  on  information 
RIMA  provided  in  exhibit  13  of  its  April 
30,  1996  SQR. 


We  disagree  with  petitioners  with 
respect  to  Minasligas.  While  Minasligas 
did  report  the  bill  of  lading  date  as  the 
shipment  date  for  its  U.S.  sales,  it  also 
reported  the  invoice  date  for  each  sale. 
This  invoice  date  is  the  date  of 
shipment  from  the  plant.  See 
Minasligas'  October  25,  1995 
questionnaire  response,  exhibit  C-1. 
Thus,  there  is  no  need  to  use  the  date 
of  sale  as  the  date  of  shipment  as 
petitioners  suggest.  In  these  final  results 
of  review  we  have  calculated  credit 
using  the  invoice  date  as  the  start  of  the 
credit  period  for  those  sales  for  which 
the  date  of  invoice  was  prior  to  the  date 
of  receipt  of  payment. 

Comment  33 

Eletrosilex  argues  that  the  Department 
erred  in  failing  to  add  to  USP  the  PIS. 
COFINS,  and  consumption  taxes 
charged  on  its  home  market  comparison 
sales.  It  argues,  with  respect  to  the  PIS 
and  COFINS  taxes,  that  this  failure  was 
a  violation  of  the  Department's  policy  of 
calculating  tax-noutral  dumping 
assessments.  !t  argues,  with  respect  to 
the  consumption  taxes,  that  this  failure 
was  a  violation  of  the  change  in  the 
treatment  of  consumption  taxes  that  the 
Department  announced  in  the  final 
results  of  the  second  review  of  this  case. 
There  the  Department  stated: 

Where  merrhanrtisp  exported  to  the  Cnited 
States  is  exempt  froi.i  the  consumption  tax. 
the  Department  wi!':  pdri  lo  'hr  U.S.  price  the 
absolute  amount  of  such  taxes  charged  on  the 
comparison  sale?  in  the  home  market 

See  Silicon  Met ai  from  Brazil.  Srcond 
Review  Final  Hesuits.  at  46764. 
Eletjosilcx  argues  that  because  the  ICMS 
tax  was  not  included  in  the  I'SP 
calculations,  the  nepariments  failure  to 
add  to  USP  the  absolute  amount  ot 
consumption  taxes  charged  on  its  home 
market  sales  was  a  violation  of  the 
Department's  announced  policy  of 
adding  to  the  USP  "the  absolute  amount 
of  such  taxes  charged  on  the  com.parison 
sales  in  the  home  market.  " 

Petitioners  argue  that,  with  respect  to 
the  FIS  and  COFINS  taxes,  that  the 
antidutnping  l.uv.  as  iunended  by  the 
U'RAA.  does  not  provide  for  an  upward 
adjustment  to  EP  for  home  market  taxes 
imposed  directly  upon  "the 
merchandise  or  components  thereof 
which  h£i\e  not  be'-n  rebated  or 
i;ollectecl  on  the  exported  merchandise, 
instead,  under  tlie  new  law,  NV  may  be 
reduced  bv  those  taxes.  Fiulhermore. 
petitioners  argue  that  for  the  reasons 
given  above  under  comment  26,  the  PIS 
and  COFINS  taxes  do  not  qualify  for  a 
reduction  to  NV. 

Petitioners  argue,  with  respect  to  the 
ICMS  tax  [i.e.,  consumption  tax),  that 


UMI 


Federal  Register  /  Vol.  62.  No.  9  /  Tuesday.  January  14.  1997  /  Notices 


1987 


evidence  on  the  record  indicates  that, 
contrary  to  Eletrosilex's  statement, 
Eletrosilex's  reported  U.S.  prices  did  in 
fact  include  the  ICMS  tax  due  on  its 
U.S.  sales.  Furthermore,  petitioners 
argue,  Eletrosilex's  argument  is  relevant 
only  when  the  Department  bases  its 
margin  calculations  on  price-to-price 
comparisons,  and  after  the  Department 
makes  the  necessary  corrections  in  its 
calculations  for  Eletrosilex  that  the 
petitioners  have  identified  in  their  case 
brief,  the  Department  will  base  its 
margin  calculations  for  Eletrosilex  on 
CV. 

Department's  Position 

We  agree  with  petitioners  that 
evidence  on  the  record  indicates  that 
ICMS  taxes  are  assessed  on  Eletrosilex's 
U.S.  sales.  In  these  final  results  of 
review,  in  order  to  calculate  the 
dumping  margin  on  a  tax-neutral  basis 
for  price-to-price  comparisons,  we  have 
deducted  from  NV  the  amount  of  ICMS 
tax  on  the  home  market  sale  that 
exceeds  the  amount  of  ICMS  tax 
collected  on  the  U.S.  sale  in  accordance 
with  §  773(a)(6)(B)(iii).  For  our  position 
with  respect  to  the  PIS  and  COFINS 
taxes,  see  comment  26  (above).  For  our 
treatment  of  the  ICMS  tax  due  on  U.S. 
sales  when  NV  is  based  on  CV,  see  the 
Department's  position  in  response  to 
comment  7. 

Comment  34 

Eletrosilex  argues  that  the  Department 
erred  in  its  calculation  of  home  market 
imputed  credit  by  dividing  an  allegedly 
annual  interest  rate  by  30,  rather  than  by 
365. 

Petitioners  argue  that  the  interest  rate 
the  Department  used  in  its  calculation 
was  a  monthly  rate,  and  that  the 
Department  was  therefore  correct  in 
using  30  in  the  denominator. 

Department's  Position 

We  agree  with  petitioners.  For  the 
credit  calculation  we  used  the  monthly 
rates  from  the  state  bank  of  Minas 
Gerais,  which  Minasligas  reported  in 
exhibit  B-2  of  its  October  25,  1995 
questionnaire  response.  This  exhibit 
states  that  these  rates  are  monthly  rates. 
Therefore,  because  these  are  monthly 
rates,  30  is  the  appropriate  denominator. 

Comment  35 

Eletrosilex  argues  the  Department 
erred  in  its  calculation  of  the  foreign 
unit  price  in  dollars  (FUPDOL)  by 
converting  three  values  into  U.S.  dollars 
using  the  exchange  rate  of  the  date  of 
sale,  rather  than  the  date  of  shipment. 

Petitioners  argue  that  the  Department 
used  the  correct  exchange  rates  because 
the  statute  says  that  the  Department 


"shall  convert  foreign  currencies  into 
United  States  dollars  using  the  exchange 
rate  in  effect  on  the  date  of  sale  of  the 
subject  merchandise  *   *   '"See 
773A(a)oftheAct. 

Department's  Position 

We  agree  with  petitioners.  Because 
the  date  we  use  in  making  currency 
conversions  is  governed  by  the  statute, 
in  these  final  results  we  have  used  the 
exchange  rate  of  the  date  of  the  U.S.  sale 
in  making  currency  conversions. 

Comment  36 

Eletrosilex  argues  the  Department 
erred  in  its  computation  of  COP  bv 
doubling  the  amount  of  its  reported 
depreciation.  (Eletrosilex  reported 
depreciation  for  only  the  six  months  of 
the  POR  in  1995,  and  no  depreciation 
for  the  six  months  of  the  POR  in  1994.) 
It  argues  that  its  recording  of  no 
depreciation  for  1994  was  fully 
consistent  with  Brazil's  generally 
accepted  accounting  principles  (GAAP). 
Its  earlier  application  of  accelerated 
depreciation,  Eletrosilex  argues, 
required  it  to  interrupt  the  application 
of  depreciation  for  the  first  part  of  the 
POR.  It  is  an  error,  it  argues,  for  the 
Department  to  charge  depreciation 
beyond  that  legitimately  accounted  for 
under  the  law. 

Petitioners  argue  that  the  Department 
was  correct  in  including  an  amount  for 
1994  depreciation  in  Eletrosilex's  COP. 
They  argue  that  the  auditor's  report 
which  accompanied  Eletrosilex's  1994 
financial  statement  shows  that 
Eletrosilex  is  incorrect  in  stating  that  its 
recording  of  no  depreciation  for  1994 
was  in  accordance  with  Brazilian 
GAAP.  That  auditor's  report  says  that 
"the  company  did  not  recognize  *   *   * 
amounts  corresponding  to  the 
depreciation  of  the  fixed  assets,  as 
required  by  the  accounting  principles 
foreseen  in  the  CORPORA TE'S 
LEGISLATION  and  by  the  main 
accounting  principles."  See  Eletrosilex's 
October  20,  1995  questionnaire 
response,  at  exhibit  8.  Furthermore, 
petitioners  argue,  under  established 
Department  practice,  it  is  distortive  to 
use  a  lower  depreciation  rate  (including 
a  zero  depreciation  rate)  in  a  review 
period  to  compensate  for  prior 
accelerated  depreciation.  See 
Ferrosilicon  from  Brazil:  Final 
Determination  at  738. 

Department's  Position 

We  agree  with  petitioner  that 
evidence  from  Eletrosilex's  financial 
statement  indicates  that  Eletrosilex's 
accounting  of  depreciation  was  not  in 
accord  with  Brazilian  GAAP.  For  these 
final  results  of  review,  we  have  used  the 


depreciation  expenses  as  estimated  by 
Eletrosilex's  independent  auditor, 
which  were  in  accordance  with 
Brazilian  GAAP.  See  Eletrosilex's 
October  16,  1996  submission  at  exhibit 
7. 

Comment  37 

Eletrosilex  argues  that  the  Department 
erred  in  its  computation  of  its  COP  by 
incorrectly  calculating  the  by-product 
revenue  offset  that  it  applied  to 
Eletrosilex's  COM.  The  firm  argues  that 
the  Department  was  in  error  in 
calculating  the  offset  based  on  the 
volume  of  the  by-products  sold,  rather 
than  the  volume  produced.  Because 
much  of  the  by-product  production  is 
not  sold,  it  is  only  proper,  Eletrosilex 
argues,  that  an  allocation  in  terms  of 
cost  of  production  should  be  made  to 
the  product  produced,  rather  than  that 
portion  of  the  product  produced  that  is 
sold.  In  addition.  Eletrosilex  argues  the 
Department  should  consider  as  by- 
products only  ladle  sculls,  off-grades, 
and  fines,  and  not  slag  or  silicon  metal 
of  ingot  bottom.  Eletrosilex  states  that  it 
does  not  consider  slag  or  silicon  metal 
of  ingot  bottom  to  be  a  production  item, 
and  does  not  include  it  in  its  production 
volume  records. 

Petitioners  argue  that  the 
Department's  practice  does  not  support 
calculating  an  offset  to  COM  based  on 
the  volume  of  by-products  produced, 
but  only  on  the  volume  sold. 

Department's  Position 

We  do  not  agree  with  Eletrosilex  that 
the  by-product  offset  should  be  applied 
to  the  volume  of  by-products  produced. 
Our  policy  is  to  allow  an  offset  only  for 
actual  revenue.  In  these  final  results  of 
review  we  have  offset  production  costs 
with  all  revenue  that  Eletrosilex 
reported  from  its  sale  of  by-products. 
We  have  counted  as  by-products  only 
ladle  sculls,  off-grades,  and  fines.  See 
also  comment  15  of  the  third  review 
final  results  of  review  this  order,  being 
issued  concurrently. 

Comment  38 

Eletrosilex  argues  that  the  Department 
should  make  an  adjustment  to  its  USP 
for  duty  drawback.  It  explains  that  in  its 
questionnaire  response  it  inadvertently 
failed  to  request  an  ad)ustment  for  duty 
drawback,  but  that  it  is  entitled  to  one. 
Therefore,  Eletrosilex  argues  that  the 
Department  should  use  the  information 
it  submitted  in  its  case  brief  to  calculate 
the  adjustment.  It  argues  that  the  duty 
drawback  adjustment  is  essential  to  the 
Department's  responsibifity  to  make 
duty  assessments  based  on  full  and 
accurate  data. 
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Petitionrrs  arc';-'  t--:'  Elptrf-.silex  did 
!Uit  inadvertuntK  tai'  ti  rt''.j'..i>^r  an 
id)u.smient  f(jr  duty  iirawbdck.  In  its 
questionnaiie  r«sponsi;,  Eletrosilex 
sppcifically  stated  that  "it  is  not  seeking 
a  duty  drawback  for  the  period  of 
review  '  See  Eletrosilex's  October  20. 
1995,  questionnaire  response,  p.  55. 
Mon.'over,  petitioners  argue  that  the 
[Jt^partintMit  should  not  consider 
Eletrosilex's  request  or  the  information 
about  this  newly-claimed  adjustment 
that  Eletrosilex  submitted  in  its  case 
brief  because  it  is  untimely  under  the 
Departments  regulations.  See  19  CFR 
353.31(a)(l)(ii). 

Department's  Position 

We  agree  with  petitioners.  It  is  a 
respondent's  responsibility  to  make  a 
timely  claim  for  anv  requested 
adjustment.  Under 'l9  CFR  353.31(a)(3) 
the  Department  may  not  consider 
unsolicited  information  submitted  after 
the  applicable  time  limit.  That  time 
limit  in  this  review  is  180  days  after  the 
date  of  publication  of  the  initiation 
notice.  SV?e  19  CFR  353.31(a)(l)(ii). 
Because  Eletrosilex  submitted  its  duty 
drawback  claim  after  that  deadline,  the 
information  was  untimely,  and  we  did 
not  make  ai\  adjustment  for  it  in  these 
final  results  of  review. 

Comment  39 

CCM  argues  that  in  order  for  its  cash 
deposit  rate  for  future  entries  to  reflect 
the  appropriate  dumping  margin,  the 
Department  should  issue  the  third 
review  final  results  prior  to.  or 
concurrently  with,  issuance  of  the 
fourth  review  final  results.  If  the 
Department  issues  the  fourth  review 
final  results  prior  to  the  third  review 
final  results  CCM  argues.  CCM  will 
continue  to  face  the  93.2  percent  cash 
deposit  rate  established  in  the  LTFV 
investigation.  In  the  alternative,  if  the 
Department  does  issue  the  third  review 
final  results  after  the  fourth  review, 
CCM  argues  that  the  Department  should 
make  clear  in  it  cash  deposit 
instructions  that  CCMs  third  review 
cash  deposit  rate  should  apply  to  all 
future  entries  because  CCM  was  a  no- 
shipper  in  the  fourth  review. 

Department's  Position 

CCM's  concern  is  resolved  becau.se 
the  Department  is  issuing  the  results  of 
both  reviews  concurrentlv 

Comment  40 

CBCC  argues  that  the  Department 
erred  in  its  computation  of  home  market 
imputed  credit  by  using  an  interest  rate 
other  than  that  which  CBCC  submi;ted. 
CBCC  states  that  in  its  submission  it 
calculated  its  imputed  credi'  using  a 


published  short-term  borro\A  uig  rate 
from  a  commercial  lender  because  it  had 
no  short-term  borrowing.s  during  the 
FOR.  Doing  so.  CBCC  states,  was  in 
accordance  with  the  Department's 
instructions  as  given  in  the 
supplemental  questionnaire.  Thus. 
CBCC  argues,  the  Department  should 
not  have  applied  a  different  rate  in  its 
calculation  of  imputed  credit. 

Petitioners  argue  that  the  Department 
is  under  no  obligation  to  use  the  interest 
rate  data  that  CBCC  provided,  and  that 
CBCC  provided  no  basis  for  the 
Department  to  use  CBCC's  data  instead 
of  those  used  for  the  preliminary  results 
of  this  review.  Accordingly,  petitioners 
argue,  the  Department  should  not  use 
CBCC's  data  for  the  final  results. 

Department's  Position 

We  agree  with  petitioners.  In  these 
final  results  of  review,  as  in  the 
preliminary  results  of  review,  we  have 
calculated  credit  using  the  borrowing 
rates  offered  by  the  state  bank  of  Minas 
Gerais.  These  rates  are  publicly 
available,  and  we  have  used  them 
without  exception  for  all  respondents 
who  reported  no  short-term  borrowings 
of  their  owm  during  the  FOR. 

Comment  4 1 

CBCC  argues  that  the  Department 
erred  in  its  calculation  of  the  variable 
NPRICOP  (i.e.,  the  price  we  compare  to 
COP  in  the  cost  test)  by  double- 
deducting  part  of  the  ICMS  tax,  't  argues 
the  Department  made  this  mistake  by 
deducting  a  variable  representing  the 
ICMS  tax  on  the  sale  and  also  a  variable, 
INLFTC2H.  that  represents  the  inland 
freight  and  the  ICMS  tax  on  the  inland 
freight.  CBCC  argues  that  the  former 
variable  includes  all  ICM.S  tax  on  the 
sale,  including  that  included  in  the 
variable  INLFTC2H.  Therefore,  CBCC 
argues,  the  Department  should  not 
deduct  INLPTC2H.  but  INLFFClH,  a 
variable  that  represents  the  inland 
freight  net  of  the  ICMS  tax. 

Petitioners  argue  that  CBCC's 
argument  is  wrong  because  the  ICMS  tax 
that  CBCC's  customers  pav  on  their 
purchases  of  silicon  metal  is  not  the 
same  ICMS  tax  that  CBCC  paid  for 
inland  freight  services.  Because  the  two 
different  ICMS  tax  amounts  both  reduce 
CBCC's  net  proceeds  from  home  market 
sales,  petitioners  argue  that  the 
Department  properly  deducted  both 
from  CBCC's  home  market  sales  prices 
in  the  sales-below-cost  analysis. 

Department's  Position 

We  agree  with  petitioners.  Our  review 
of  the  values  CB(X;  reported  under  the 
variable  representing  the  ICMS  tax 
indicates  th.it  it  reflects  onlv  the  ICMS 


tax  on  the  home  market  sale.  Thus,  the 
ICMS  tax  due  on  the  inland  freight  must 
be  deducted  separately. 

Comment  42 

CBCC  argues  that  the  Department 
erred  in  its  calculation  of  its  COP  by 
reducing  its  reported  quantity  of  silicon 
metal  production  by  the  quantity  of  a 
by-product,  ferrosilicon  95.  without 
having  made  a  corresponding  offset  to 
its  COP  for  revenue  gained  from  its  sales 
of  ferrosilicon  95.  CBCC  argues  that  this 
failure  to  grant  an  offset  was  a  violation 
of  the  Departments  practice  regarding 
by-products. 

Petitioners  argue  that  the  Department 
should  limit  any  reduction  in  COP  for 
revenue  obtained  from  CBCC's  sales  of 
ferrosilicon  95  to  net  revenue  [i.e.. 
revenue  net  of  all  selling  expenses 
associated  with  the  sales)  from  sales 
during  the  FOR. 

Department's  Position 

The  Department  first  learned  of  these 
sales  at  the  verification  in  June  1996. 
None  of  our  exhibits  contain 
information  regarding  the  value  of  these 
sales  or  lh(!  selling  expenses  associated 
with  them.  Because  CBCC  did  not  claim 
ihis  offset  until  it  submitted  its  case 
brief,  and  because  it  is  a  respondent's 
responsibility  to  substantiate  its  claims 
for  offsets,  which  CBCC  has  not  dono:.  in 
thrsp  final  results  of  review  we  ha\e  not 
made  an  offset. 

Comment  43 

CBCC  argues  the  Depart.inent  erred  in 
its  margin  computation  by  failing  to 
convert  the  variable  for  bank  charges 
from  aggregate  figures  to  per-unit 
figures. 

Petitioners  argue  that  the  Department 
did  in  fact  convert  the  bank  charges  into 
per-unit  figures  in  its  calculations. 

Department's  Position 

We  agree  with  petitioners.  See  the 
July  22,  1996  verification  report  at  15, 
and  the  SAS  program,  at  824-847 

Comment  44 

RIMA  argues  that  the  Department 
erred  by  including  in  its  margin 
calculation  a  sale  that  entered  U.S. 
customs  territory  during  the  previous 
FOR  It  argues  that  the  date  on  which 
the  Department  relied  in  making  its 
determination  of  this  sale's  date  of  entry 
was  not  the  actual  date  of  entry,  and 
that  therefore  the  Department  should 
request  additional  information  from  the 
U.S.  Customs  .Service  regarding  the 
entry  date  of  this  sale. 

Petitioners  argue  that  the  correct  date 
of  entry  into  U.S.  customs  territory  is 
the  date  the  entry  summary  was  filed  in 
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proper  form.  However,  they  argue  that 
the  date  on  which  the  Department  relied 
regarding  the  particular  sale  which 
RIMA  references  was  not  in  fact  the  date 
the  entry  summary  was  filed.  They  are 
in  agreement  with  RIMA.  however,  that 
the  sale  at  issue  entered  I'.S.  customs 
territory  during  the  prior  POR. 

Department's  Position 

On  October  21.  1996,  the  importer  oi 
the  shipment  in  question  submitted 
information  on  its  imports.  We  have 
carefully  reviewed  the  importer's 
submitted  Customs  documentation,  and 
have  determined  that  the  Department 
was  in  error  in  its  prelim inarv 
determination  that  the  sale  in  question 
involved  an  entry  during  the  POR.  We 
have  excluded  this  transaction  from  our 
analysis  for  the  fourth  administrative 
review,  and  have  included  it  in  our 
analysis  of  the  third  administrative 
review.  However,  we  disagree  with 
petitioners  that  the  date  of  entr\'  is 
necessarily  the  date  on  which  the  entrv 
summarv'  is  filed  in  proper  form.  19  CFR 
141.68  allows  for  the  possibility  that 
formal  entry  may  in  some  circumstances 
be  dates  other  than  the  date  the  entry 
summarv'  is  filed. 

Comment  45 

Parties  allege  the  fo! lowing  clerical 
errors: 

•  CBCC  and  petitioner  argue  the 
Department  erred  in  its  margin 
computation  by  failing  to  convert  the 
variable  for  interest  revenue  from 
aggregate  figures  to  per-unit  figures. 

•  CBCC  argues  that  the  Department 
incorrectly  calculated  the  credit  period 
as  the  shipment  date  minus  the  payment 
date,  rather  than  the  payment  date 
minus  the  shipment  date. 

•  Petitioners  argue  that  the 
Department  erred  by  failing  to  deduct 
"port  charges"  from  Eletrosilex's  USP. 

•  Petitioners  argue  that  the 
Department  erred  in  its  calculation  of 
Minasligas'  USP  by  adding  inland 
freight  charges  to  USP,  rather  than 
subtracting  them. 

•  Petitioners  argue  that  the 
Department  neglected  to  take  into 
account  an  expense  that  Minasligas 
reported  under  the  variable  name 
"PORT  CLER.  EXP.  DIRSELU." 

Department's  Position 

We  agree,  and  have  corrected  these 
errors  in  these  final  results  of  review. 
Additionally,  in  these  final  results  of 


review,  unlike  the  preliminary  results  of 
review,  we  have  made  an  adjustment  lo 
NV  for  Eletrosilex's  U.S.  post-sale 
warehousing  expenses.  We  also  changed 
the  credit  period  used  in  the  calculation 
of  Minasligas'  home  market  credit  so 
that  it  is  the  payment  date  minus  the 
shipment  date,  rather  than  the  shipment 
date  minus  the  payment  date. 

Comment  46 

CBCC  argues  that  the  Department 
erred  in  its  calculation  of  I'.S,  imputed 
credit  by  dividmg  an  annual  interest 
rate  by  30,  rather  than  by  36.5. 

Department's  Position 

We  disagree.  The  interest  rate  we  used 
in  the  calculation  of  CBCC's  L'.S. 
imputed  credit  expenses  was  the 
average  of  the  monthly  rates  for  each  of 
the  twelve  months  of  the  POR,  and  not 
an  annual  rate.  Therefore.  30  is  the 
correct  denominator.  See  September  4. 
1996  CBCC  preliminary  results  analysis 
memorandum,  p.  4. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  margins  exist  for  the 
period  Julv  1.  1994,  through  June  30, 
1995: 


Producer'manufacturer/exporter 


Weighted- 
\      average 

1       margin 
!     (percent) 


CBCC  

CCM  

Eletrosilex 
Minasligas 
RIMA  


0.29 

^5.97 
17.22 
5754 
76.96 


'  No  shipments  dunng  the  POR:  margin 
taken  from  the  last  completed  segment  in 
which  there  were  shifynents. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  NV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of 
review  for  all  shipments  of  silicon  metal 
from  Brazil  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act.  and  wll 


remain  in  effect  until  publication  of  the 
final  results  of  tne  nex1  administrative 
review:  (1)  the  cash  deposit  rates  for  the 
reviewed  companies  will  be  those  rates 
listed  above  except  for  CBCC  which  had 
a  de  mmimis  margin,  and  whose  cash 
deposit  rate  is  therefore  zero:  (2)  for 
previou.'^ly  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period:  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise:  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
or  in  the  LTFV  investigation  conducted 
by  the  Department,  the  cash  deposit  rale 
will  be  91  06  percent,  the  "all  others" 
rate  established  m  the  LTFV 
investigation. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibilitv 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period  Failure  to  complv  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (.\PO)  of  their 
responsibility  concerning  the 
disposition  of  proprietar\-  information 
disclosed  under  .APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  ludicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19i;.S.C.  J?  1675(a)(1))  and 
19  CFR  353.22 

Dated:  lanuary  3.  1997. 
Robert  S.  LaRussa 

Acting  Assistant  Secretan-  for  Import 

Administration. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 

[EPA  «  530-2 -86-PH3F-FFFFF;  FRL-5676- 
4] 

Land  Disposal  Restrictions  Phase  III — 
Emergency  Extension  of  the  K088 
Capacity  Variance 

AGENCY:  Environmental  Protection 
Agency  (EP.^j 
ACTION:  Final  rule. 

SUMMARY:  Under  the  Land  Disposal 
Restrictions  (LDR)  program  of  the 
Resource  Conservation  and  Recovery 
.•\ct  (RCR,M.  EPA  IS  extending  the 
current  national  capacity  variance  for 
spent  potliners  from  primary  aluminum 
production  (Hazardous  Waste  Number 
K088)  for  six  (6)  months.  Thus.  KDfi8 
wastes  do  not  have  to  t)e  treated  to  meet 
LDR  treatment  standards  until  [uly  8, 
1997.  six  months  from  the  current 
treatment  standard  effective  date  of 
lanuary  8.  1997.  EP.-\  is  extending  the 
national  capacity  variance  due  to 
unanticipated  performance  problems  by 
the  treatment  technology  which 
provides  most  of  the  available  treatment 
capacity  for  these  wastes.  As  a  result, 
the  Agency  does  not  believe  that 
sufficient  treatment  capacity  which 
minimizes  short  and  long-term  threats 
to  human  health  and  the  environment 
posed  by  land  disposal  of  the  potliners 
is  presently  available.  The  length  of  the 
extension  of  the  national  capacity 
variance  is  based  on  EPA's  best  current 
estimate  of  the  time  it  will  take  to 
modify,  evaluate,  and  correct  the 
current  deficiencies  in  treatment 
performance. 

EFFECTIVE  DATE:  [anuarv  H,  1997. 
ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCR^^ 
Information  Center  (RJC).  located  at 
Cn,'stal  Gateway  One,  123,5  Jefferson 
Davis  Highway.  First  Floor.  .Arlington, 
VA.  The  Docket  Identification  Number 
is  F-96-PH.3F-FFFFF  The  RCR.\ 
Docket  is  open  from  9  a.m.  to  4  p.m. 
Monday  through  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials  by  calling  (703)  603-9230.  The 
public  may  copy  a  maximum  of  100 
pages  from  any  regulator)'  document  at 
mo  cost.  .Additional  copies  cost  SO.  15 
per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll-free)  or 
TDD  (800)  553-7672  (hearing  mipaired). 
In  the  Washington.  DC.  metropolitan 
area,  call  (703)  412-9810  or  TDD  (703) 


412-3323.  For  specific  information. 
contact  the  Waste  Treatment  Branch 
(5302W),  Office  of  Solid  Waste  (OSW), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  S.W..  Washington.  D.C.  " 
20460;  phone  (703) 308-8434.  For 
information  on  the  capacity  analyses. 
call  Pan  Lee  or  Bill  Kline  at  (703)  308- 
8440.  For  information  on  the  regulatory 
impact  analyses,  contact  Paul  Borst  at 
(703)  308-0481.  For  other  questions. 
call  John  Austin  at  (703)  308-0436  or 
Mary  Cunningham  at  (703)  308-8453. 
SUPPLEMENTARY  INFORMATION:  Todays 
final  rule  as  well  as  the  K088  Fact  Sheet 
and  the  Index  to  the  Record  of  materials 
in  the  docket  are  available  on  the 
Internet.  Follow  these  instructions  to 
access  the  information  electronically: 
Gopher:  gopher.epa.gov 
WWW:  http:///www. epa.gov 
Dial-up:  919  558-0335 

This  report  can  be  accessed  off  the 
main  EPA  Gopher  menu,  in  the 
directory  EPA  Offices  and  Regions/ 
Office  of  Solid  Waste  and  Emergency 
Response  {OSWER)/Office  of  Solid  ' 
Waste  (RCRA) 
FTP:  ftp.epa.gov 
Login':  anonymous 
Password:  your  Internet  address 

Files  are  located  in  /pub/gopher/ 
OSWRCRA. 
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I.  Background 

A   The  Existing  Treatment  Standard 
and  National  Capacity 

Variance  for  Spent  Potliners 

On  April  8,  1996,  EPA  promulgated  a 
prohibition  on  land  disposing  spent 
potliners  from  primary  aluminum 
production  (Hazardous  Waste  K088) 
unless  the  wa.ste  satisfied  the  treatment 
standards  for  K088  established  by  EPA 


as  part  of  the  same  rulemaking.  (61  FR 
15566,  April  8,  1996.)  Spent  potliners 
are  a  highly  toxic  hazardous  waste, 
whose  hazardous  constituents  include 
cyanide  (present  in  concentrations 
between  0.1  and  1  percent,  which  are 
quite  high  for  such  a  toxic  constituent), 
toxic  metals,  and  polycyclic  aromatic 
hydrocarbons  (PAHs).  See  the  Final 
BDAT  Background  Document  for  Spent 
Potliners  from  Primarv  Aluminum 
Reduction— K088.  February  29.  1995. 
These  wastes  also  contain  high 
concentrations  of  fluoride.  See  generally 
id.  at  15584-585.  Previous  improper 
management  of  spent  potliners  has 
resulted  in  widespread  groundwater 
contamination  with  cyanide  and 
lluoride.  and  was  an  important  factor  in 
EPA's  decision  to  list  these  materials  as 
hazardous  wastes.  See  53  FR  35412, 
September  13.  1988.  The  treatment 
standards  for  K088  wastes  require 
substantial  reductions  in  the  total 
concentration  of  organic  hazardous 
constituents  and  cyanide,  and 
substantial  reductions  in  the 
leachabilitv  of  toxic  metals  and  fiuorfde. 
See  61  FR  15626,  April  8,  1996.  The 
reduction  in  leachability  is  measured  by 
application  of  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP).  SW-846  Method  1311.  Id. 

These  treatment  standards  are  based 
upon  performance  of  combustion 
technology  plus  stabilization  treatment 
of  combustion  residues.  Id.  at  15584. 
The  treatment  standard  for  fiuoride  is 
based  upon  the  performance 
demonstrated  by  the  treatment  process 
developed  by  Reynolds  Metals 
Company  during  studies  conducted  as 
part  of  their  applica'n  m  for  delisting  ' 
treated  K088  from  hazardous  waste 
regulation.  See  61  FR  15585.  April  8. 
1996.  Although  treatment  standards 
were  based  upon  these  technologies, 
any  treatment  technology  (other  than 
impermissible  dilution)  may  be  used  to 
achieve  these  established  numerical 
standards.  Data  in  the  administrative 
record  indicate  that  these  treatment 
standards  are  achievable  by  a  number  of 
different  technologies,  including 
combustion  followed  by  stabilization  of 
the  residue.  See  the  Final  BDAT 
Background  Document  for  Spent 
Potliners  from  Primary'  Aluminum 


'  EPA  granted  a  final  exclusion  from  the  lists  of 
hazardous  wastes  contained  in  40  CFR  261.32  — i.e  . 
a  delisting —  for  certain  solid  wastes  derived  from 
the  treatment  of  K088  at  Reynolds  Metals  Company. 
Gum  Springs.  Arkansas  (56  FR  67197.  December  30. 
1991 ).  The  delisting  is  based  on  treating  the  same 
parameters  covered  by  the  LDR  treatment  standard, 
and  compliance  is  al.so  measured  by  TCl.P  analyses 
for  toxic  metals.  PAHs.  cyanide,  and  fluoride.  The 
status  of  this  delisting  is  discussed  further  in 
section  V..^  of  this  Notice. 
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Reduction— K088,  February  29,  1995, 
available  in  the  docket. 

Notwithstanding  that  a  number  of 
different  treatment  technologies  can 
achieve  the  treatment  standard,  in  fact, 
virtually  all  existing  treatment  capacity 
is  provided  by  a  single  operation,  the 
Reynolds  treatment  facility  located  in 
Gum  Springs.  Arkansas.  See  61  FR 
15589,  April  8,  1996:  Background 
Document  for  Capacity  Analysis  for 
Land  Disposal  Restrictions,  Phase  III 
(February  1996,  Volume  I,  pages  4-^  to 
4-11).  The  Reynolds  process  entails  the 
crushing  and  sizing  of  spent  potliner 
materials,  the  addition  of  roughly  equal 
portions  of  limestone  and  a  particular 
type  of  brown  sand  as  flux,  and  the 
feeding  of  the  combined  mixture  to  a 
rotary  kiln  for  thermal  destruction  of 
cyanide  and  PAHs.  The  process  also  is 
intended  to  reduce  the  mobility  of 
soluble  fluoride  through  the  formation 
of  insoluble  calcium  fluoride.  Spent 
potliners  (SPL)  are  generated  in  large 
volumes  ranging  from  100,000  to 
125,000  tons  annually.-  Of  the 
approximate  140,000  tons  of  treatment 
capacity  EPA  estimated  was  available, 
120,000  tons  are  provided  by  Reynolds.' 
Because  of  this  potential  bottleneck, 
EPA  was  concerned  enough  about  the 
possibility  for  administrative  delays  in 
obtaining  access  to  Reynolds'  process 
that  the  Agency  delayed  the  prohibition 
effective  date  by  granting  a  nine-month 
national  capacity  extension,  pursuant  to 
RCRA  section  3604(h)(2).  to  assure  that 
logistical  difficulties  were  resolved 
before  the  prohibition  on  land  disposal 
became  effective.  61  FR  15589.  April  8, 
1996;  Background  Document  for 
Capacity  Analysis  for  Land  Disposal 
Restrictions,  Phase  III  (Februar\'  1996. 
Volume  I,  pages  4-4  to  4-1 1).''  The 
prohibition  (and  applicable  treatment 
standards)  consequently  is  scheduled  to 
take  effect  on  January  8,  1997. 


'Background  Document  for  Capacity  Analysis  for 
Land  Disposal  Restrictions.  Phase  DI  (February 
1996,  Volume  i.  pages  4-5  to  4-8).  Because  SPL  are 
not  generated  continuously,  and  because  the  rate  of 
generation  fluctuates  according  to  the  amount  of 
aluminum  produced,  it  is  not  possible  to  estimate 
this  figure  with  more  accuracy.  Theoretically,  an 
average  of  approximately  110,000  tons  annually 
may  be  used  for  purpose  of  assessing  available 
treatment  capacity.  There  are  generation  data 
submitted  after  LDR  Phase  III  was  published  and 
please  see  the  docket  files:  4/10/96  letter  attached 
to  July  9.  1996  petition  from  aluminum  smelters 
and  Reynolds'  11/25/96  submission  in  the 
Attachment  of  November  25,  1996  notes. 

"Background  Document  for  Capacity  Analysis  for 
Land  Disposal  Restrictions,  Phase  III  (February 
1996,  Volume  I,  pages  4-9  to  4-10). 

'Reynolds  challenged  EPA's  decision  in  the  DC. 
Circuit  and  attempted  to  obtain  expedited  review  of 
its  petition,  but  the  D.C  Circuit  denied  Reynolds' 
motion. 


II.  Subsequent  Events 

Reynolds  presently  uses  its  process  to 
treat  its  own  spent  potliner  K088  wastes 
and  those  from  other  sources,  and 
disposes  most  of  the  residue  in  a 
dedicated  landfill  (i.e.  a  monofill 
receiving  only  these  treatment  residues) 
located  at  the  treatment  site.  The 
company  is  also  using  these  residues  as 
fill  material  in  unlined  pits  at  a 
Hurricane  Creek.  Arkansas  mining  site, 
and  as  a  test  all-weather  road  surface  at 
the  mining  site.  (Trip  Report,  EPA, 
October  30,  1996).  The  treatment 
process  appears  to  be  destroying  PAHs 
as  predicted,  and  to  be  reducing  total 
cyanide  concentrations  from  initial 
concentrations  ranging  from  975  mg/kg 
to  6350  mg/kg  to  residual  levels  of  50 
mg/kg  to  150  mg/kg  "^  For  over  two 
years,  however,  notwithstanding  that 
the  wastes  as  tested  by  the  TCLP  would 
have  complied  with  the  land  disposal 
restriction  treatment  standards  for  the 
non-wastewater  forms  of  Kn88,  actual 
sampling  data  shows  potentially  high 
concentrations  of  hazardous 
constituents  in  the  leachate  from  the 
dedicated  monofill.  As  measured  in 
September  1996.  total  cyanide 
concentrations  in  the  leachate  are  46.5 
mg/L  (the  treatment  standards  for  K088 
wastewaters  specify  a  concentration  of 
1.2  mg/L);  arsenic  concentrations  are  at 
6.55  mg/L  (treatment  standard  1.2  mg/ 
L);  and  fluoride  concentrations  are  at 
2228  mg/L  (treatment  standard  35  mg/ 
L),  (Gum  Springs  Leachate  AnaK'ticai 
Results,  Reynolds  Metals  Company. 
September  26,  1996).''  Analysis  of 
surface  water  run-off  from  treated  SPL 
used  as  test  roadbeds  at  the  Hurricane 
Creek  Mine  found  total  cyanide 
concentrations  in  the  leachate  of  2.0  mg/ 
L  (the  treatment  standards  for  K088 
wastewaters  specify  a  concentration  of 
1.2  mg/L);  arsenic  concentrations  are  at 
1.24  mg/L  (treatment  standard  1.2  mg/ 
L);  and  fluoride  concentrations  are  at 
229  mg/L  (treatment  standard  35  mg'L). 
(Arkansas  Department  of  Pollution 
Control  &  Ecology,  November  12,  1996). 
The  Gum  Springs  monofill  leachate  also 
has  a  pH  of  12.75  to  13.5,  exceeding 


^  See  Table  2.  56  FR  33004  luly  18,  1991  and 
attachments  to  December  9.  1996  letter  from  Pat 
Grover  to  Mike  Shapiro 

''EP.^  was  not  aware  of  these  data  until  recently. 
and.  in  particular  was  not  awa-e  of  these  data 
during  the  rulemaking  which  established  the  K088 
treatment  standard.  EPA  notes  further  that  the 
leachate  from  the  landfill  is  being  intercepted  and 
collected  by  Reynolds,  and  so  is  not  contaminating 
the  environment  at  the  treatment  site.  Howevfir. 
EPA  also  notes  that  there  is  no  interception  of 
leachate  or  runoff  at  the  Hurricane  Creek  Mine  Site. 


levels  identifying  a  waste  as  hazardous 
due  to  the  characteristic  of  corrosivity.'' 

The  Reynolds  process  thus  appears  to 
be  performing  significantly  less  well 
than  anticipated.  Indeed,  it  does  not 
appear  to  be  reducing  mobility  of 
hazardous  constituents  significantly 
more  than  occurs  in  disposal  of 
untreated  s\>Q\\\.  potliners.  Landfill 
leachate  data  obtained  from  two 
hazardous  waste  landfill  cells  receiving 
approxiTnately  40  percent  untreated  SPL 
shows  cyanide  concentrations  of  11  and 
14  mg/L,  arsenic  concentrations  of  0.56 
and  0.11  mg/L,  and  fluoride 
concentrations  of  2.3  and  0.001  mg  L 
respectively.  (Staff  Communication; 
November.20.  1996,  fax  of  analytical 
data  reports  for  landfill  cells  \Al  and 
L13.  Chemical  Waste  Management  of 
the  Northwest.  Inc.,  Arlington.  Oregon). 
Toxic  constituents  in  the  untreated 
Oregon  l-andfill  data  are  significantly 
lower  than  obser\'ed  in  the  leachate 
from  the  treated  waste  in  the  Gum 
Springs  landfill.  The  Agency  notes  that 
some  dilution  and  neutralization 
probably  occurs  from  leachate  produced 
by  other  wastes  in  the  Oregon  landfill. 
so  that  a  direct  comparison  of  the  two 
different  leachate  results  is  only 
partially  appropriate.  However,  the 
Agencv  believes  the  comparison  is  still 
relevant  in  that  K088  is  presently  being 
disposed  in  the  Oregon  landfill,  and  this 
same  K0B8  stream  would  be  diverted  to 
the  Reynolds  facility  if  the  .^gencv  did 
not  take  action  today.  The  data  available 
indicate  that  a  more  concentrated  and 
toxic:  leachate  would  result  from  the 
Reynolds  facility. 

The  Agency  believes  that  the 
increased  mobility  of  cyanide,  fluoride, 
and  arsenic  are  due  to  the  highly 
alkaline  conditions  that  exist  at 
Reynolds'  Gum  Springs  monofill.  In  the 
case  of  cyanide,  for  e.xamiple.  alkali- 
metallic  cyanide  complexes  are 
soluble."^  and  even  insoluble  iron 
cyanides  can  be  solubilized  under 
highly  alkaline  conditions, '"  While  the 
total  cyanide  concentration  in  the 
treated  waste  has  been  greatly  reduced 
by  Reynolds'  treatment  process,  cyanide 
remaining  in  the  residue  would  be 
environmentally  mobile  and  in  fact  does 
appear  in  high  concentrations  in  the 
alkaline  leachate  from  the  Gum  Springs 
landfill,  .^s  a  result,  almost  all 
remaining  cyanide  is  detected  in  the 
Gum  Springs  leachate,  where  at  a  more 
neutral  pH,  only  soluble  free  cyanide 


"  As  it  happens,  this  elevated  pH  could  prtn'ide 
a  clue  to  why  the  treatment  process  is  operating  les« 
well  than  predicted,  and  could  be  rectiflable 

"Standard  Methods  tor  the  Examination  of  Water 
and  Wastewater,  16lh  Edition,  APHA.  AWWA,  & 
WPCF,  1985.  page  327. 

"^Id..  page  330. 
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would  be  measured.  In  the  case  of  the 
Oregon  landfill,  the  leachate  is  of  mure 
neutral  pH  (i.e.,  pH  6.5  to  pH  7.5)  and 
only  a  small  fraction  of  the  constituents 
of  concern  are  soluble  even  though  the 
total  concentration  of  toxics  in  the 
potliner  being  disposed  is  much  higher. 
The  Agency  does  not  have  information 
detailing  the  sources  or  properties  of 
other  hazardous  wastes  being  co- 
disposed  at  the  Oregon  site,  but  again 
notes  that  their  presence  did  not  result 
in  a  more  toxic  leachate.  EPA  surmises 
that  the  co-disposed  wastes  provided 
some  neutralization  of  the  alkaline 
spent  potliner.  The  extreme  alkaline  pH 
conditions  that  exist  in  thf  Gum  Springs 
monofiU  were  not  anticipated  by  the 
Agency,  and  are  not  analogous  to  the 
test  conditions  (i.e.  th*!  TCLP)  used  to 
verify  treatability  and  compliance  with 
the  delisting  provisions 

III.  EPA's  Decision  with  Respect  to 
Extending  the  National  Capacity 
Variance 

The  root  requirement  of  the  land 
disposal  restriction  program  is  that 
treatment  of  Hazardous  wastes  is  to 
"substantially  diminish  the  toxicity  of 
the  waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  ind  long-term  threats  to 
human  health  and  the  environment  are 
minimized     RCRA  section  3004(m)(l). 
To  date,  in  the  absence  cf  a  reliable 
means  of  quantifying  when  threats  are 
minimized.  EPA  has  implemented  this 
requirement  by  requiring  treatment  to 
reflect  the  performance  of  Best 
Demonstrated  Available  Treatment 
technologies,  in  order  to  assure 
substantial  reductions  of  a  waste's 
toxicity  and  mobility  before  land 
disposal.  See,  e.g.,  56  FR  6641  (Feb.  26, 
1990) 

There  are  certainly  legitimate 
questions  as  to  the  degree  of  risk 
reduction  through  treatment  needed  to 
satisfy  this  minimize  threat  standard, 
and  EPA  has  stated  repeatedly  that  the 
statute  does  not  require  elimination  of 
all  threats  or  optimized  treatment  of 
each  hazardous  constituent  in  order  to 
satisfy  thi-  requirement.  See,  e.g.,  id.  at 
n.  1;  56  FR  12355.  March  25,  1991. 
However,  under  the  circumstances 
present  here.  EPA  finds  that  the 
effectiveness  of  the  Reynolds  process,  as 
operated,  to  minimize  short-term  or 
long-term  threats  sufficiently  to  satisfy 
the  core  statutory  requirement  must  be 
seriously  ijuestioned.  For  instance,  the 
levels  of  cyanide  and  arsenic  (and  also 
the  less-toxic  fluoride)  in  the  leachate 
from  the  treated  potliners  is  not 
significantly  superior  to  that  found 


when  untreated  potliners  are  landfilled, 
PS  explained  above. 

The  statute  further  provides  in  section 
3004(h)(2)  that  EPA  shall  establish  the 
effective  date  of  a  land  disposal 
prohibition  on  the  earliest  date  on 
which  "adequate  alternative  treatment, 
recovery  or  disposal  capacity  which 
protects  human  health  and  the 
environment  will  be  available". 
(Emphasis  added  )  See  also  sections 
3004  (d)(1),  (e)(1)  and  (g)(5),  which 
require  that  land  disposal  of  hazardous 
wastes  ultimately  be  protective  if  land 
disposal  is  not  to  be  prohibited.  See  60 
FR  at  14473  (March  2.  1995):  58  FR  at 
41168  (Aug.  19.  1991);  Natural 
Resources  Defense  Council  v.  EPA,  907 
F.2d  1146.  1171-72  (DC.  Cir.  1990) 
(dissenting  opinion).  EPA  cannot  but 
take  notice  of  two  facts  relevant  here  to 
whether  Reynolds"  process,  as  operated, 
provides  treatment  capacity  which  is 
protective  of  human  health  and  the 
environment.  First,  liecause  EPA  has 
delisted  the  residues  (see  n  1  above  and 
section  V.A.  below),  Reynolds  now 
disposes  much  of  the  treatment  residue 
in  a  subtitle  D  unit.  Although  this  unit 
appears  to  have  adequate  leachate 
collection  and  monitoring  to  prevent 
any  immediate  harm  at  the  site,  the 
monofill  still  lacks  the  safeguards 
subtitle  C  landfills  have — such  as 
double  liners,  financial  responsibility, 
and  more  extensive  monitoring  and 
leachate  collection.  Second.  Reynolds  is 
placing  some  of  the  treatment  residues 
as  fill  material  in  an  unmonitored,   • 
unsupervised  setting  and  no  regulatory 
Agency  has  directly  evaluated  the 
potential  for  harm  this  type  of  disposal 
could  be  posing.  While  ihis  use  or 
disposal  practice  is  presently  legal 
under  federal  law,  since  the  material  is 
delisted,  the  Agency  cannot  say  with 
any  certainty  (see  RCRA  sections  (d)(1). 
(e)(1)  and  {g)(5))  that  this  practice 
protects  human  health  and  the 
environment.  RCRA  section  3004  (h) 
(2)." 


"As  described  in  the  text  above,  leachate  and 
runoff  levels  of  hazardous  constituents  from  the  fill 
area  are  presently  significantly  lower  than  from  Ihe 
landfill,  although  the  levels  are  still  of  potential 
environmenial  concern  (particularly  given  Ihc 
unsecured  disposal  setting!  and  are  higher  than  ihe 
K088  wastewater  treatment  standards.  The  lower 
levels  undoulXedly  result  from  Ihe  buffering  effect 
of  the  arid  mining  material  at  the  site.  However, 
this  buffering  may  not  be  permanent.  In  addition, 
it  is  important  to  evaluate  total  concentrations  of 
hazardous  constituents  in  the  fill  material  because 
of  the  different  types  of  e.xposure  pathways  (for 
example,  air-borne  particulate)  that  can  result  when 
wastes  are  placed  in  Ihis  type  of  uncontrolled 
setting.  See  generally  60  m  at  11732  (Marrh  2, 
1995)  (proposal  to  prohibit  use  of  hazardous  waste 
as  fill  materiall.  Reevaluatiun  of  this  usf  will  be  opp 
of  the  first  matters  EPA  focuses  on  as  it  reexamines 
the  decision  to  delist  the  K088  treatment  residue. 
See  section  V.A.  in  the  text. 


EPA  believes  that  treatment  normally 
is  adequate  to  be  considered  to  be  both 
minimizing  threats  to  human  health  and 
the  environment  and  to  be  protective  of 
human  health  and  the  environment 
where  there  is  substantial  destruction  of 
environmentally  available  toxics  and/or 
substantial  reduction  of  the  mobility  of 
toxic  residuals.  See  125  Cong.  Rec.  at  S 
9178  (statement  of  Sen.  Chaffee 
introducing  the  provision  which  became 
RCRA  section  3004(m)  indicating  that 
the  land  disposal  restriction  treatment 
standards  are  not  to  be  technology 
forcing.)  In  almost  all  cases,  simply 
meeting  the  treatment  standards  for  the 
waste  achieves  this  result.  But  where 
treatment  is  not  operating  so  as  to 
reduce  environmental  availability  of  key 
hazardous  constituents  appreciably 
more  than  disposal  of  untreated  spent 
potliners,  and  where  total  and  leachable 
arsenic  may  actually  be  increased  by  the 
treatment  process,  the  Agency  must 
question  the  adequacy  of  the  treatment. 
Further,  where  disposal  in  subtitle  C 
units  may  be  safer  than  disposal  of  the 
residues  in  subtitle  D  landfills  or  in 
uncontrolled  units,  the  Agency  must 
seriously  question  the  environmental 
consequences  of  expanded  treatment 
operations  at  Gum  Spring  should  the 
national  capacity  variance  not  be 
extended.  The  corrosivity  and  mobility 
of  toxic  constituents  in  the  Gum  Springs 
leachate,  and  the  concentration  of 
hazardous  constituents  in  the  leachate 
and  runofi  from  the  fill  area,  compels 
the  Agency  to  find  that  the  treatment 
process,  as  it  is  presently  performine 
and  as  it  includes  disposal  in  non- 
subtitle  C  units,  is  not  satisfying  the 
requirement  that  threats  posed  bv  land 
disposal  of  the  wasies  be  niinim.ized  and 
that  the  available  treatment  capacity  be 
protective  of  human  health  and  the 
environment. 

In  making  this  finding,  EPA  stresses 
that  it  is  specific  to  this  set  of  facts.  The 
Agency  does  not  moun  to  revisit  the 
question  ot  whether  LDR  standards 
should  be  technology-based  or  risk- 
based.'-  Nor  should  this  action  be  read 
as  automatically  invokinsj  risk-based 
levels  to  supplant  technology-based 
treatment  standards,  or  to  vitiate  a 
treatment  standard  whenever  treatment 
performance  turns  out  in  practice  to  be 
less  than  predicted  by  anal\1ic  protocols 
such  as  the  TCLP.  Nor  is  land  disposal 


'•As  EPA  has  staled  m.inv  limes,  ihe  Agency's 
ullimaie  prefereni.p  is  to  deyelop  risk-Lased  levels 
that  reflect  levels  at  which  inreats  to  human  hcaith 
and  the  enviror.rr.pni  are  minimized,  with  the 
reasonable  fie^rep  of  [.prtainiv  noted  by  the  sialuie 
(RCR.^  section  :iOt)-;[d)!l)l.  See.  e.]4.  56  Fed.  Res,  al 
6641;  See  a!. Ml  f>0  KR  66344.  Decemtjpr  2:.  1995,  the 
so-c<tlied  "HWIR"  propos.i'.  The  risk-t)aspd  levels 
would  then  cap  technology-based  standards. 
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typically  to  be  taken  into  account  in 
establishing  an  LDR  treatment  standard. 
American  Petroleum  Inst.  v.  EPA.  906  F. 
2d  729,  734-37  (D.C.  Cir.  1990).  In  fact, 
technology-based  standards  remain  the 
best  presently-available  means  of 
reducing  threats  posed  by  land  disposal 
of  hazardous  wastes.  Our  finding  here  is 
a  narrow  response  to  particular  facts: 
there  has  been  on-going,  consistent 
failure  (in  certain  key  aspects)  of  a 
treatment  technology,  and  the  failure  is 
of  a  magnitude  that,  under  the 
circumstances,  disposal  of  untreated 
wastes  in  Subtitle  C  landfills  is 
preferable  to  treatment  of  the  wastes  by 
this  process  followed  by  land  disposal 
in  non-subtitle  C  disposal  units.  Under 
these  unusual  circumstances,  threats 
have  not  been  adequately  minimized 
and  ultimate  protectiveness  has  not  yet 
been  achieved. 

A  consequence  of  this  finding  is  that 
the  capacity  for  treatment  that  is 
protective  is  inadequate  for  spent 
potliners  at  this  time.  Since  the 
Reynolds  process  provides  virtually  all 
available  capacity,  and  EPA  is  finding 
that  the  process  as  it  is  presently 
performing  does  not  protect  human 
health  and  the  environment  (see  RCRA 
section  3004  (h)  (2)),  the  remaining 
treatment  capacity  is  far  below  that 
needed  to  accommodate  the  volume  of 
potliners  being  generated.  Therefore,  an 
extension  of  the  existing  national 
capacity  variance  is  required. 

IV.  For  How  Long  Should  the  National 
Capacity  Variance  Be  Extended? 

EPA  continues  to  believe  that 
Reynolds'  process  is  inherently  sound, 
and  should  be  able  to  treat  potliners  in 
a  manner  that  minimizes  the  threats 
their  land  disposal  can  pose.  The 
process  has  been  demonstrated  to 
effectively  destroy  significant  portions 
of  the  cyanide  and  PAHs  present,  and 
the  stabilization  technology  has 
generally  been  effective  in  reducing 
soluble  fluorides.'-*  In  fact,  the  high 
degree  of  leaching  presently  occurring 
may  be  due  to  the  high  pH  of  each  of 
the  materials  being  combined  in  the 
treatment  process  (i.e.,  spent  potliner. 
limestone,  and  brown  sand).  Spent 
potliner  alone  has  been  found  to  raise 
the  pH  of  deionized  water  to  11.2  to 
12.0.'*  Brown  sand  is  an  alkaline  mud 


"EPA  notes,  however,  that  il  may  have  to 
ultimately  revise  the  treatment  standard  for 
fluoride,  which  is  based  on  the  p>erfonnance  of 
Reynolds'  process.  EPA  will  be  seeking  more 
information  to  more  fully  characterize  the 
performance  of  the  treatment  process  for  fluoride 
during  the  extended  national  capacity  variance 
period. 

'■•Attachments  to  December  9.  1996  letter  from 
Pat  Grover  of  Reynolds  Metal  Company  to  Michael 
Shapiro.  Director.  Office  of  Solid  Waste.  Results 


produced  from  the  extraction  of  alumina 
from  bauxite  ore  with  sodium 
hydroxide,  and  contains  significant 
concentrations  of  highly  caustic  sodium 
hydroxide  residuals.  The  high  alkaUnity 
of  brown  sand  together  with  SPL  and 
limestone  provides  no  neutralization  of 
the  inherent  alkalinity:  in  confirmation, 
the  pH  of  deionized  water  leach 
solutions  of  the  Reynolds'  treatment 
residue  has  been  found  to  range  from 
11.9  to  12.2. '■'  This  is  a  problem  that 
may  be  rectified  soon  by  using  a 
different  type  of  sand  and  keeping  the 
pH  of  the  treated  solids  within  a 
particular  range. 

EPA  is  also  aware  of  Reynolds' 
substantial  investment  of  capital  and 
expertise  into  developing  this  treatment 
process.  The  company  also  has 
complied  with  all  applicable  regulations 
in  developing,  implementing,  and 
operating  its  process,  seeking  and 
obtaining  RCRA  permits  for  its  process, 
and  obtaining  a  delisting  for  the 
treatment  residue.  The  company  has 
also  been  complying  with  the  terms  of 
the  delisting,  which  only  require 
evaluation  of  newly-generated  treatment 
residues  for  leachable  cyanide,  fiuoride, 
PAHs,  and  TCLP  metals.  The  Agency 
does  not  intend  to  take  precipitous 
action  that  irrevocably  undermines  use 
of  this  still-promising  treatment 
technology,  or  that  discourages  needed 
development  of  and  investment  in  other 
treatment  technologies  (for  potliners  or 
for  other  hazardous  wastes). 

It  is  EPA's  present  judgment  that  the 
immediate  problems  with  Reynolds' 
process  could  be  resolved  relatively 
quickly,  possibly  (as  noted  above)  by 
substitution  of  different  sand  and  other 
means  of  pH  control.  Brown  sand 
functions  only  as  a  flux  in  the  process 
to  avoid  the  formation  of  lava  like 
blockages  in  the  kiln.  Other  high  silica 
materials  should  perform  equivalently 
as  a  fiux,  but  should  not  contain  or 
result  in  a  highly  alkaUne  treatment 
residue  that  promotes  the  mobility  of 
hazardous  constituents  of  concern. 
Process  modifications  and  test  trials  of 
a  sand  substitute  by  Reynolds  are 
planned  or  are  underway.  The  Agency 
projects  that  six  months  may  be 
required  to  complete  these  tests  and 
data  evaluation,  and  is,  therefore 
extending  the  period  of  the  national 
capacity  variance  until  July  8,  1997.  In 
the  event  that  replacing  the  brown  sand 
does  not  lower  the  pH,  or  that  the  lower 
pH  does  not  eliminate  the  problems  of 
the  generation  of  a  corrosive  leachate 


cited  are  from  the  analysis  of  100  grains  of  solid 
material  leached  with  2-Uter8  of  deionized  water 
(a  1:20  ratio). 
"Id. 


high  in  hazardous  constituents,  EP.^ 
will  evaluate  other  technical  options  to 
provide  for  treatment  of  K088  that 
adequately  minimizes  threats  posed  by 
land  disposal  and  proves  ultimatelv  to 
be  protective.  The  Ageiicy  may  extend 
the  capacity  variance  for  up  to  an 
additional  nine  (9)  months,  should 
process  modifications  be  determined  to 
have  not  resulted  in  adequate  treatment. 
The  Agency  will  make  available  to  the 
public  for  comment  any  data  or 
additional  information  it  receives  in 
response  to  this  capacity  extension. 

V.  Other  Issues 

A.  Delisting 

As  noted  above.  EPA  has  delisted  the 
residues  from  Reynolds'  treatment 
process,  relying  in  significant  part  on 
use  of  the  TCLP  as  a  predictor  of  actual 
environmental  jjerformance.  (56  FR 
67197,  December  30,  1991.)  These 
predictions  have  proven  incorrect,  at 
least  in  the  short-term.  EPA  also  did  not 
anticipate,  or  directly  evaluate  the  use 
of  the  treatment  residue  as  fill  or  road 
construction  material  when  it  granted 
the  delisting. 

Authority  to  evaluate  delistings  is 
presently  delegated  to  EPA  Regional 
offices  and  to  authorized  States.  EPA's 
Region  6  is  presently  evaluating  the 
terms  of  the  existing  delisting  and  plans 
regulaton,'  action  regarding  the  delisting 
during  the  spring  of  1997. 

EPA  notes  that  a  determination  that 
the  Reynolds  process  (or  any  other 
treatment  process)  is  treating 
sufficiently  to  be  considered  to 
minimize  threats  to  human  health  and 
the  environment  does  not  necessarily 
mean  that  the  residues  from  the 
treatment  process  would  have  1o  remain 
delisted.  See.  e.g.  the  text  of  RCRA 
section  3004(m)(2)  which  speaks 
directly  of  treatment  residues  which 
have  been  treated  to  minimize  threats 
then  being  disposed  in  subtitle  C 
disposal  units.  Thus,  should  EPA  find 
that  the  Reynolds  process  is  performmg 
sufficiently  well  to  satisf\'  land  disposal 
restriction  requirements,  i.e.  that  the 
potliners  have  been  treated  sufficiently 
to  allow  their  land  disposal,  the  finding 
would  not  necessarily  require  retention 
of  the  current  delisting.  Conversely,  and 
for  the  same  reasons,  a  potential  finding 
that  the  treatment  residues  should  be 
relisted  as  hazardous  wastes  would  not 
preclude  a  finding  that  the  treatment  is 
nevertheless  sufficient  to  satisfv'  the 
requirement  that  substantial  reductions 
in  toxicity  and  mobility  sufficient  to 
minimize  threats  occur  so  that  land 
disposal  of  the  treatment  residue  is 
permissible. 
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B  Competma  Trcatint-nt  Technologies 
as  BOA  T 

As  discussed  above,  treatment 
technologies  other  than  Reynolds'  exist 
which  (oiiid  satisfy  the  existing 
treatment  standards.  Other  technologies 
are  being  developed,  and  some  of  these 
rec o\  er  resources  from  the  potliner  (as 
well  as  destroying  hazardous 
constituents)  See  "Final  BOAT 
Background  Document  for  Spent 
Potlniers  from  Primary  Aluminum 
Reduction — K088  ',  dated  February 
iq<lfi. 

LTA  is  presently  being  urged  to 
designate  these  recovery  technologies  as 
exclusive  BD.-\T  See  Supplemental 
Submission  in  Support  of  Amendment 
of  Land  Disposal  Restrictions  Phase  III — 
Spent  Potliners.  Although  EPA  is  still 
studying  these  subnnssions,  the  Agency 
notes  that  it  does  not  regard  its  proper 
role  as  picking  winners  and  losers 
among  different  treatment  technologies, 
so  long  as  the  treatment  technologies  are 
achieving  substantial  reductions  in 
toxicity  and  mobility  of  hazardous 
constituent'^  sufficient  to  find  that 
threats  are  being  adequately  minimized. 
(See,  for  example.  57  FR  .17198  (August 
18,  1992),  where  EP.-\  chose  to  base 
treatment  standards  on  performance  of  a 
tet:hR'jlogv  which  substantially  reduces 
concentrations  of  hazardous 
constituents  but  does  not  perform  as 
well  as  certain  other  available  treatment 
technologies)  Further,  the  Agency  has 
established  the  Universal  Treatment 
Standards  (268.40)  and  has  indicated  a 
preference  to  use  numerical  limits 
whenever  possible,  to  allow  any 
legitimate  treatment  process  to  meet  the 
standards. 

EP.\  notes,  in  addition,  that  the 
Reynolds  process  is  p'-esently  the  only 
treatment  prr^ess  offering  any 
appreciable  treatment  capacity  for  K088. 
Reynolds  also  took  the  initiative  and 
developed  and  marketed  this  technology 
in  advance  of  the  land  disposal 
prohibition  for  spent  potliners.  Given 
these  facts,  plus  the  technology's  ability 
to  achieve  substantial  reductions  in  the 
waste's  toxicity  through  destruction  of 
hazardous  constituents.  EPA  does  not 
initially  believe  it  should  disallow  the 
process  as  a  valid  treatment  technology 
(assuming  the  present  operational 
problems  are  resolved).  EP.-\  notes 
moreover  that  as  a  legal  matter,  the  LDR 
treatment  standards  are  not  intended  to 
be  technology-forcing  (see  125  Cong. 
Rec.  S  9178  (July  25.  1984J  (.statement  of 
Sen.  Chaffetj)).  but  are  intended  to  force 
utilization  of  existing  treatment  capacity 
where  ttiat  capacity  can  significantly 
reduce  wastes'  toxicity  and  mobility.  S. 
Rep  No.  284.  98th  Cong.  1st  sess.  at  19. 


Thus,  as  a  matter  of  both  policy  and 
law,  the  Agency  is  disposed  to  retaining 
treatment  standards  for  spent  potliners 
that  are  achievable  by  a  number  of 
treatment  technologies,  and  to  trv  and 
hasten  the  use  of  currently  existing 
technologies  provided  their 
performance  and  operation  adequately 
minimize  threats  posed  by  land  disposal 
of  the  potliners.  '*" 

Thus,  the  Agency's  initial  inclination 
is  not  to  amend  the  current  treatment 
standard  for  spent  potliners  to  establish 
any  particular  technology  as  BDAT. 

VI.  Disposal  of  Potliners  During 
National  Capacity  Variance  Period 

Section  3004(h)(4)  states  that  during 
periods  of  national  capacity  variances 
(and  case-by-case  extensions), 
hazardous  wastes  subject  to  those 
extensions  that  are  disposed  in  landfills 
(and  surface  impoundments)  may  only 
be  so  disposed  if  the  landfill  (or 
impoundment)  is  in  compliance  with 
the  minimum  technology  requirements 
of  section  3004(o).  EPA  has  interpreted 
this  language  as  requiring  the  individual 
unit  receiving  the  waste  to  be  in 
compliance  with  those  so-called 
minimum  technology  standards,  an 
interpretation  sustained  in  Mobil  Oil  v. 
EPA,  871  F.2d  149  (D.C.  Cir.  1989).  In 
addition,  EPA  has  indicated  that  this 
requirement  only  applies  to  wastes  that 
are  still  hazardous  when  disposed.  55 
Fed.  Reg.  at  22659-60  (June  1,  1990). 

Putting  this  together,  this  means  that 
during  the  extended  period  of  the 
national  capacity  extension,  generators 
other  than  Reynolds  will  dispose  of 
K088  wastes  in  landfill  units  that  satisfy 
the  minimum  technology  requirements 
of  section  3004(o).  Reynolds'  treatment 
residue  is  not  subject  to  these 
requirements  because  it  has  been 
delisted,  and  so  is  not  a  hazardous 
waste.  Should  there  be  action 
reclassifying  that  treatment  residue  as  a 
hazardous  waste  and  should  the 
national  capacity  extension  still  be  in 
effect,  then  such  residues  would  also  be 
required  to  be  dispo.sed  in  landfill  units 
satisfying  minimum  technology 
requirements  (assuming  that  landfill 
disposal  is  utilized). 

VII.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Executive  Order  No.  12866  requires 
agencies  to  determine  whether  a 


'*The  Senate  Report  dl.<o  stales  (hat  "jilt  is  not 
intended,  that  a  generating  industry,  for  example 
could  be  allowed  to  continue  to  hriv"  its  wastes 
disposed  of  in  an  otherwise  prohibited  manner 
solely  by  binding  itself  to  using  a  tacilitv  which  has 
not  been  constructed."  S.  Rep  No  2B4.  98th  Cong. 
2d  sess.  at  19. 


regulatory  action  is  "significant."  The 
Order  defines  a  "significant"  regulatory 
action  as  one  that  "is  likely  to  result  in 
a  rule  that  may;  (1)  Have  an  annual 
effect  on  the  economy  of  SlOO  million 
or  more  or  .idversely  affect,  in  a  material 
way,  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
serious  inconsistency  or  otherwi.se 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  cir  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  " 

The  Agency  and  0MB  consider 
today's  final  rule  to  be  nonsignificant  as 
defined  by  the  Executive  Order  and 
therefore  not  subject  to  the  requirement 
that  a  regulator^'  impact  analysis  has  to 
be  prepared.  Today's  rule  delays  for  six 
months  the  imposition  of  treatment 
standards  for  spent  aluminum  potliners 
that  were  estimated  previously  by  EPA 
to  cost  between  Sll.9  million  and  S47.3 
million  (61  FR  15566  and  15591,  April 
8,  1996),  Thus,  today's  rule  results  in 
net  savings  over  this  period  of  time  and 
prevents  any  potential  hardship  that 
would  otherwise  result  from  the  lack  of 
avaiiable  thermal  treatment  capacity  for 
spent  aluminum  potliner. 

B.  I  'nfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
info  law  on  March  22,  1995,  EPA  must 
prepare  a  statement  to  ac:company  any 
rule  where  the  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  will 
be  SlOO  million  or  more  in  any  one  year. 
Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objec:tive  of  the  mle  and  is 
consistent  with  the  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  impacted  by  the 
rule. 

EPA  has  presented  an  analysis  of  the 
costs  of  implementing  the  prior  LDR 
Phase  III  rule  (  61  FR  15566,  April  8, 
1996)  and  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate.  As 
stated  above,  the  private  sector  is  not 
expected  to  incur  costs  exceeding  $100 
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million  per  year  due  to  the  delayed 
implementation  of  the  land  disposal 
restrictions  for  K088  wastes.  EPA  has 
fulfilled  the  requirement  for  analysis 
under  the  Unfunded  Mandates  Reform 
Act. 

C.  Submission  to  Congress  and  ihp 

Genvral  Accounting  Officii 

Under  5  U.S.C.  8(.il(3j(l  )iA)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  othf'r  required  information  to  the 
IJ-S,  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  Genera!  Accountiny 
Office  prior  to  publication  of  the  rule  in 
toda\  s  Federal  Register  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

VIII.  Immediate  EfTective  Date 

EP.-\  has  determined  to  make  today's 
action  effective  immediately.  The 
Agency  (lelieves  that  there  is  good  (;ause 
to  dc  so,  -.Mthin  the  nieaning  of  5  U.S.C. 
section  553(b)lB).  The  current  regulatory 
prohibition  is  scheduled  to  take  effect 
on  January  8.  1997,  Should  the  Agency 
fail  to  act  before  that  time,  EPA  boliexes 
that  actions  will  occur  whiph  are  both 
contrary  to  the  objectives  of  the  Land 
Disposal  Restriction  statutorx 
provisions,  and  also  en\ironmentall\ 
worse  than  disposal  ot  untreated 
hazardous  waste  in  subtitle  C  units. 
Specifically,  if  the  prohibition  takes 
effect,  \irtually  the  entire  national 
volume  nf  pothners  will  be  sent  for 
treatniei',1  and  disposal  to  the  Re\  nolds 
facilit\\  This  is  because,  as  set  out  in 
this  Notict:  the  Re\r.oiHs  process  is 
presently  operating  poori\  and  bec;ausc 
the  treatment  residues  from  that  process 


are  disposed  in  units  o'her  than  subtitle 
C  units.  The  result  is  treatment  that  does 
not  minimize  threats  and  disposal 
which  could  be  less  protective  than 
disposal  of  untreated  wastes  in  su;)*itle 
C  units 

Good  cause  to  lorego  noiict^-aiid- 
comment  procedures  exists  where  use  of 
those  procedures  is  contrary  to  the 
public  interest.  5  U.S.C.  section 
S.'ilfbKB).  EPA  believes  it  would  be 
contrary  to  the  public  interest  to  force 
treatment  of  many  thou.sands  of  tons  of 
hazardous  waste  which  could  result  in 
net  environmental  detriment,  as  set  out 
in  the  preceding  paragraph.  For 
essentially  the  same  reasons.  EPA  finds 
that  use  of  notice-and-comment 
procedures  would  be  impractical  (again 
within  the  meaning  of  5  U.S.C.  section 
553{bHB)), 

Finally.  EPA  notes  that  it  has 
endeavored  to  provide  actual  notice  and 
opportunit\  tor  <:omment  on  this  action. 
EPA  has  heid  a  number  of  meetings 
with  both  Reynolds  and  affected 
primary  aluminum  generators  (noted  in 
the  record  tor  this  action),  solicited  and 
accepted  written  submissions  from 
these  entities  (again  part  of  the 
administrative  record),  and  made  each 
sides'  submissions  available  to  the  other 
for  response.  The  Agency  has  also  had 
contacts  (albeit  more  limited)  with 
representatives  of  the  hazardous  waste 
treatment  industry  and  the 
environmental  community.  Notice  and 
opportunity  for  comm.ent  of  course 
satisfies  all  procedural  requirements  of 
the  Administrative  Procedure  .^(.t  (as  to 
parties  receiving  such  notice),  5  U,S.C. 
section  .S53(b), 

For  all  of  these  reasons.  EPA  finds 
that  this  rule  may  be  made  effective 
!nimediate!\'  In  addition   because  there 


is  good  '  :ij,s>-  to  r.'-egc  notice-anri- 
commtn;  proi » .lures,  the  rule  mav  take 
effect  upon  promi^lgation  without  prior 
submission  of  the  rule  to  the  Congress 
5  U.S.C.  section  808,  EPA  will  thereaher 
submit  the  rule  to  Congress,  ,is  reauired 
by  5  U,S.C.  section  801(a) 

List  of  Subjects  m  40  CFR  Part  .ib« 

Environmental  protection,  Hazardous 
waste,  Reporting  and  recordkeeping 
requirements. 

Dated-  January  8. 1997. 
Cari)|  '•!   rironTier. 

Administratcr. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 

fo'lnu  <; 

PART  ii58— LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905,  6912(a),  6921, 
and  6924. 

2  Section  268.39  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  268.39    Waste  specific  prohibitions — 

spent  alummum  potlmers:  reactive;  and 
carbamate  wastes. 

(c)  On  July  8. 1997,  the  wastes 
specified  in  40  CFR  261.32  as  EPA 
Hazardous  Waste  number  K088  are 
prohibited  from  land  disposal.  In 
addition,  soil  and  debris  contaminated 
with  these  wastes  are  prohibited  from 
land  disposal  on  )uly  fl.  1997. 
*         •         *         *        • 

(PR  Doc  97-878  Filed  1-10-97;  9:32  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parti  00 
[Docket  No.  FR-4094-P-01J 
RIN  2529-AA80 

Implementation  of  the  Housing  for 
Older  Persons  Act  of  1995 

AGENCY:  Office  of  tfie  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HLT) 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  the  Housing  for  Older 
Persons  Act  of  1995  (HOPA).  HOPA 
amended  the  requirements  for 
qualification  under  the  "housing  for 
older  persons"  exemption  established 
bv  the  Fair  Housing  Act.  In  addition, 
HOPA  established  a  good  faith  defense 
agamst  civil  money  damages  for  persons 
who  reasonably  relied  in  good  faith  on 
the  application  of  the  "housing  for  older 
persons"  exemption  even  when,  in  fact, 
the  housing  provider  did  not  qualify  for 
the  exem.ption.  This  rule  proposes  to 
update  Hl'D's  regulations  to  reflect  the 
changes  made  by  HOPA, 

DATES:  Comments  on  this  proposed  rule 
and  the  information  collection 
requirements  must  be  received  on  or 
before  March  17.  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Office  of  the 
General  Counsel.  RuIps  Docket  Clerk, 
Room  10276.  Department  of  Housing 
and  Urban  Development.  4.S1  Seventh 
Street,  SW,  Washington.  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title  and 
to  the  specific  sections  in  the  regulation. 
Facsimile  (F.\X)  comments  are  not 
acceptable:   A  copy  of  each 
communit;a;ion  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  above  address.  For  additional 
information  concerning  the  information 
collection  requirements  contained  in 
this  rule,  please  see  the  "Findings  and 
Certifications"  sedion  of  this  preamble. 
A  copy  of  any  comment  regarding  the 
information  collection  requirements 
must  be  sent  to:  loseph  F.  Lackey.  Jr., 
HUD  Desk  Officer.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  10235, 
Washington,  IX:  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 

K.  Pratt,  Director,  Office  of 
Investigations,  Office  of  Fair  Housing 
and  Equal  Opportunity.  Room  5204. 
U.S.  Department  of  Housing  and  Urban 


Development.  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500,  telephone 
(202)  708-0836.  (This  is  not  a  toll-free 
number.)  Hearing  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8399. 

SUPPLEMENTARY  INFORMATION: 

I.  Bdckground 

A.  The  Housing  for  Older  Persons  Act  of 
1995 

The  Fair  Housing  Act  (Title  VIII  of  the 
Civil  Rights  Act  of  1968,  as  amended,  42 
U.S.C.  3601-3619)  (the  Act)  exempts 
"housing  for  older  persons"  from  the 
prohibitions  against  discrimination 
because  of  familial  status.  Section 
807(b)(2)(C)  of  the  Act  exempts  housing 
intended  and  operated  for  occupancy  by 
persons  55  years  of  age  or  older  that 
satisfies  certain  criteria.  HLTD  has 
implemented  the  "housing  for  older 
persons"  exemption  at  24  CFR  part  100, 
subpart  E. 

The  Housing  for  Older  Persons  Act  of 
1995  (Pub.  L.  104-76,  approved 
December  28,  1995)  (HOPA)  replaced 
the  original  parameters  of  the  fiS-or- 
older  exemption.  Section  2  of  HOP,-\ 
redefined  55-or-older  housing  as 
housing: 

(C)  intended  and  operated  for  occupancy 
by  persons  55  j'ears  of  age  or  older,  and — 

(i)  at  least  80  percent  of  the  occupied  units 
are  occupied  by  at  least  one  person  who  is 
55  years  of  age  or  older; 

(ii)  the  housing  facility  or  community 
publishes  and  adheres  to  policies  and 
procedures  that  demonstrate  the  intent 
required  under  this  subparagraph;  and 

(iii)  the  housing  facility  or  community 
complies  with  rules  issued  by  the  Secretary 
(of  HUD)  for  verification  of  occupancy, 
which  shall 

(I)  provide  for  verification  by  reliable 
surveys  and  affidavits;  and 

(ID  include  examples  of  the  types  of 
f)olicies  and  procedures  relevant  to  a 
determination  of  compliance  with  the 
requirement  of  clause  (ii).  Such  surveys  and 
affidavits  shall  be  admissible  in 
administrative  and  judicial  proceedings  for 
the  purposes  of  such  verification. 

The  most  substantial  change  made  by 
HOPA  was  the  elimination  of  the 
"significant  facilities  and  services  ' 
requirement.  Section  807(b)(2)(C)  of  the 
Act  originally  required  that  55-or-older 
housing  provide  "significant  facilities 
and  services  specifically  designed  to 
meet  the  physical  or  social  needs  of 
older  persons."  HOPA  also  adds  the 
new  requirement  that  the  housing 
facility  or  community  comply  with  any 
HUD  regulations  on  verification  and 
occupancy. 

In  other  respects,  however,  the  new 
requirements  are  equivalent  to  the 


former  provisions.  HOPA  requires  that  a 
housing  facility  or  community  seeking 
to  claim  the  55-or-older  e.xemption 
show  three  factors.  Similar  to  original 
section  807(b)(2)(C)  of  the  Act,  HOPA 
requires:  (1)  that  the  housing  be 
intended  and  operated  for  persons  55 
years  of  age  or  older;  (2)  that  at  least  80 
percent  of  the  occupied  units  be 
occupied  by  at  least  one  person  who  is 
55  years  of  age  or  older:  and  (3)  the 
housing  facility  or  community  publish 
and  adhere  to  policies  and  procedures 
that  demonstrate  its  intent  to  qualify  for 
the  55-or-older  exemption.  The  housing 
facility  or  community  must  also  comply 
with  rules  issued  by  HUD  for  the 
verification  of  occupancy. 

In  addition,  section  3  of  HOPA  added 
a  new  section  807(b)(5)  to  the  Act.  This 
new  section  established  a  good  faith 
defense  against  civil  monev  damages  for 
persons  who  reasonably  relied  in  good 
faith  on  the  application  of  the  55-or- 
oider  exemption,  even  when,  in  fact,  the 
housing  facility  or  community  did  not 
qualify  for  the  exemption.  New  section 
807(bj(5)  provides: 

(5)(A)  A  person  shall  not  be  held 
personally  liable  for  monetary  damages  for  a 
violation  of  this  title  if  such  person 
reasonably  relied,  m  good  faith,  on  the 
application  of  the  exemption  under  this 
subsection  relating  to  tiousing  for  older 
persons. 

(B)  For  purposes  of  this  paragraph,  a 
person  may  only  show  good  faith  reliance  on 
the  application  of  the  exemption  by  showing 
that— 

(i)  such  person  has  no  actual  knowledge 
that  the  facility  or  community  is  not,  or  will 
not  be,  eligible  for  such  exemption;  and 

(ii)  the  facility  or  community  has  stated 
formdlly,  in  writing,  that  the  facility  or 
community  complies  with  the  requirements 
for  such  exemption. 

B.  This  Proposed  Rule 

On  April  1,  1996  (61  FR  14378),  HUD 
published  a  final  rule  streamlining  its 
regulations  implementing  the  Act.'  The 
April  1,  1996  final  rule,  which  was  part 
of  HUD's  efforts  to  implement  the 
President's  regulatory  reform  initiative, 
removed  the  obsolete  provisions 
describing  the  "significant  facilities  and 
services"  requirement.  The  rule  also 
made  several  other  streamlining  changes 
to  HLTD's  regulations  at  subpart  E  of  24 
CFR  part  100,  However,  because  the 
April  1,  1996  rule  was  published  for 
effect  without  prior  public  comment. 
HUD  postponed  making  the  more 
substantial  changes  necessary  to 
complete  its  implementation  of  HOPA. 
This  rule  propo.ses  to  make  these 
regulatory  amendments. 


'  .^  subsequeni  ipchnical  correction  wa."; 
published  on  April  25,  1996  161  FR  18248), 
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This  rule  proposes  tn  revise  §  100.304. 
which  presents  an  over\'iew  of  the  S-S- 
or-older  exemption,  to  more  closely 
track  the  HOPA  requirements.  The  rule 
also  proposes  to  create  a  new  §  100.30.5, 
which  would  update  the  80  percent 
occupancy  requirements.  A  new 
§  100.306  would  describe  how  a  facility 
or  community  may  establish  its  intent  to 
operate  as  55-or-older  housing.  New 
§  100.307  would  set  forth  the  necessary 
procedures  for  verification  of  the  80 
percent  occupancy  requirements. 
Finally,  a  new  §  100.308  would 
implement  the  good  faith  defense 
against  civil  money  damages. 

Section  2  of  HOPA  requires  that  any 
implementing  HUD  regulations 
"include  examples  of  the  types  of 
policies  and  procedures  relevant  to  a 
determination  of  compliance  with"  the 
statute's  intent  requirement. 
Accordingly,  paragraph  (a)  of  proposed 
§100.306  would  list  .several  factors 
which  HUD  considers  relevant  in 
determining  whether  the  housing 
facility  or  community  intends  to  operate 
as  housing  for  older  persons.  Howe\  er. 
24  CFR  100.306tb)  would  state  that  the 
use  of  phrases  such  as  "adult  living", 
"adult  community".  "40  and  over 
community",  or  simdar  statements  in 
any  written  advertisement  or  prospectus 
do  not  create  a  presumption  that  the 
housing  community  satisfies  HOPA's 
intent  requirement.  The  use  of  such 
phrases  does  not  show  that  the  facility 
or  community  truly  intends  to  operate 
as  housing  for  older  persons  and  are 
inconsistent  with  that  intent.  HUD,  in 
order  to  make  a  valid  assessment  of 
intent,  will  consider  the  other  measures 
taken  by  the  facility  or  community  to 
demonstrate  the  intent  required  by 
HOPA.  Moreover,  the  housing  facility  or 
community  may  not  evict  families  with 
children  in  order  to  achieve  occupancy 


of  at  least  80  percent  of  the  occupied 
units  by  at  least  one  person  55  years  of 
age  or  older, 

HUD  also  proposes  to  provide 
guidance  to  assist  housing  facilities  and 
communities  in  applying  the 
requirements  of  this  proposed  rule. 
These  examples  are  contained  in  an 
appendix  to  this  proposed  rule.  The 
appendix  would  not  be  codified  in  title 
24  of  the  CFR.  HLT)  may  update  or 
revise  the  appendix  as  necessary. 

II.  Findings  and  Certifications 

Public  Heportmii  Burden 

(a)  The  information  collection 

requirements  contained  in  §!?  100.306 
and  100.307  of  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520).  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
n  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

(b)  In  accordance  with  5  CFR 
1320.5(a)(l)(iv),  the  Department  is 
setting  forth  the  following  concerning 
the  proposed  collection  of  information; 

(li  Title  of  the  information  collection 
proposal:  Proposed  Rule — 
hnplementation  of  the  Housing  for 
Older  Persons  Act  of  1995, 

(2)  Summary  of  the  collection  of 
information:  (i)  Section  100.306  of  this 
proposed  rule  would  require  that  a 
housing  facility  or  community  seeking 
to  qualify  as  55-or-older  housing 
publish  and  adhere  to  policies 
demonstrating  that  intent, 

(ii)  Section  100.307  of  this  proposed 
rule  would  establish  two  information 
collection  requirements.  First.  ^  100.307 
would  require  that  an  occupant  of  55-or- 
older  housing  provide  reliable 


documentation  regarding  the  occupancy 
of  its  unit,  including  the  identification 
of  whether  at  least  one  occupant  of  the 
unit  is  55  years  of  age  or  older, 
Of;cupants  would  be  further  required  to 
regularly  update  this  information 
Secondly.  *)  100.307  would  require  a 
housing  facility  or  community  to 
maintain  records  of  these  occupancy- 
surveys.  The  housing  facility  or 
community  would  be  required  to 
produce  the  records  upon:  (1)  the  filing 
of  a  discrimination  (omplaint;  and  (2) 
the  request  of  any  person. 

(3)  Description  of  the  need  tor  the 
iTjformation  and  its  proposed  use:  To 
appropriately  determine  whether  a 
housing  facilit\  or  community  qualifies 
for  the  housing  for  older  persons 
exemption,  certain  information  is 
required,  HUD  must  determine  whether 
the  housing  facility  or  community;  (1) 
has  published  and  adhered  to  policies 
demonstrating  its  intent  to  operate  as 
55-or-older  housing;  and  (2)  can 
demonstrate,  through  rehable  surveys 
and  affidavits,  that  at  least  80  pen  ent  of 
its  occupied  units  are  occupied  by  at 
least  one  person  55  years  of  age  or  older. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information:  Respondents 
will  be:  (1)  occupants  of  55-or-older 
housing;  and  (2)  providers  of  55-or-older 
housing,  such  as  manufactured  home 
parks,  home  owners  assoc  lations.  and 
property  managers.  (Please  see 
paragraph  (5)  below  for  the  number  of 
likeh  respondents  and  the  proposed 
frequency  of  the  response  to  the 
collection  of  information.) 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  ^ill  result 
from  the  collection  of  information: 


Type  of  collection 


Proposed  section  of      Number  of    ,     Frequency  of  re- 
24  CFR  affected        respondents  j  sponse 


Est.  avg,  re- 
sponse time 

(Mrs  ) 


Annual  txirOen  firs. 


Publication    of    policies    demonstrating     24  CFR  100.306 

intent  to  operate  as  55-or-older  fious 

ing. 
Data  on  the  age  of  occupants  in  55-or 

Older  tiousing. 
Recordkeeping  


Total  Burden 


24  CFR  100.307 
24  CFR  100,307 


1,000  I  1 


10,000     1 


,000     One  time  every 
I      other  year 


2  hrs.  . 

.1  hrs. 
5  hrs.  . 


2.000 

",000 

2,50C 


5.500 


(c)  In  accordance  with  5  CFR 
1320.8(d)(1).  the  Department  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  c;olleclion  ot 
information  to; 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 


(2)  Evaluate  the  ace  iracv  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  -ollection  of  information; 

(3)  Enh.  nee  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

(d)  0MB  is  required  to  make  a 
decision  concerning  the  collection  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  0MB  is  best  assured  of  having  its  full 
effect  if  0MB  receives  it  within  30  days 
of  publication.  This  does  not  effect  the 
deadline  for  the  public  to  comment  on 
the  proposed  rule.  Comments  on  the 
paperwork  collection  requirements 
contained  in  this  rule  must  be  submitted 
to  those  persons  indicated  in  the 
ADDRESSES  section  of  this  preamble. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this 
proposed  rule  before  publication  and  by 
approving  it  certifies,  in  accordance 
with  the  Unfunded  Mandates  Reform 
Act  of  1995  (2  U.S.C.  1532).  that  this 
proposed  rule  does  not  impose  a  Federal 
mandate  that  will  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  bv  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

Environmental  Impact 

In  accordance  with  24  CFR  50.19(c)(3) 
of  the  Department's  regulations, 
pubhshed  in  a  final  rule  un  September 
27.  1996  (61  FR  50914),  the  policy  set 
forth  in  this  proposed  rule  is 
categorically  excluded  from  the 
requirements  of  the  National 
Envirormiental  PoHcy  Act  of  1969. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official,  under  section  6(a) 
of  Executive  Order  12612,  Federalism. 
has  determined  that  the  policies 
contained  in  this  proposed  rule  would 
not  have  substantial  direct  effects  on 
States  or  their  poUtical  subdivisions,  or 
the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  rule  proposes 
to  implement  the  requirements  of  HOFA 
by  revising  the  parameters  for  "SS-or- 
older"  housing  found  at  24  CFR  part 
100,  subpart  E.  It  effects  no  changes  in 
the  current  relationships  among  the 
Federal  government,  the  States  and  their 
political  subdivisions  in  connection 
with  HUD  programs. 


Executive  Order  12606.  The  Family. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  proposed  rule 
would  not  have  a  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being 
and,  thus,  is  not  subject  to  review  under 
the  Order.  This  proposed  rule  would 
update  HUD's  regulations  governing 
"housing  for  older  persons"  to  reflect 
the  changes  made  by  HOPA.  No 
significant  change  in  existing  HUD 
policies  or  programs  would  result  from 
promulgation  of  this  proposed  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulator;-  Fle.xibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  proposed  rule  would  not  have 
a  significant  economic  ir^nact  on  a 
substantial  number  of  sn.    1  entities. 
This  rule  proposes  to  up      e  HUD's 
regulations  implementing  die  "housing 
for  older  persons"  exemption  to  the  Fair 
Housing  Act.  Specifically,  the  rule 
v/ould  implement  the  statutorv' 
amendments  made  by  HOPA.  These 
revisions  would  provide  housing 
facilities  and  communities  with  a  better 
understanding  of  what  housing  qualifies 
for  the  "55-or-older"  exemption  to  the 
Fair  Housing  Act's  prohibitions  against 
discrimination  on  the  basis  of  familial 
status.  The  proposed  rule  would  not 
have  any  meaningful  impact  on  small 
entities. 

List  of  Subjects  in  24  CFR  Part  100 

Aged,  Fair  housing.  Individuals  with 
disabilities.  Mortgages,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  part  100  is 
proposed  to  be  amended  as  follows: 

PART  100— DISCRIMINATORY 
CONDUCT  UNDER  THE  FAIR  HOUSING 
ACT 

1.  The  authority  citation  for  24  CFR 
part  100  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  3600-3619. 

2.  Subpart  E  is  amended  bv  revising 
§  100.304;  and  by  adding  §  §'l00.305, 
100.306,  100.307,  and  100.308,  to  read 

as  follows: 

Subpart  E — Housing  for  Older  Persons 

§  1 00.304    55  or  over  housing. 

(a)  The  provisions  regarding  familial 
status  m  this  part  shall  not  apply  to 
housing  intended  and  operated  for 


persons  55  years    f  age  or  older. 
Housing  qualifies  for  this  exemption  if: 

(1)  The  alleged  violation  occun^d 
before  December  28,  1995  and  the 
housing  community  or  facility  complied 
with  the  HUD  regulations  in  effect  at  the 
time  of  the  alleged  violation;  or 

(2)  The  alleged  violation  occurred  on 
or  after  December  28,  1995  and  the 
housing  community  or  facility  complies 
with: 

(i)  Sections  807(b)(2)(C)  and 
807(b)(5)(A)  and  (B)  of  the  Fair  Housing 
Act;  and 

(ii)  24  CFR  100.305.  100.306,  and 
100.307. 

(b)  For  purposes  of  this  subpart, 
housing  facility  or  community  means 
any  dwelling  or  group  of  dwelling  units 
governed  by  a  common  set  of  rules, 
regulations  or  restrictions.  A  portion  or 
portions  of  a  single  building  shall  not 
constitute  a  housing  facility  or 
community.  Examples  of  a  housing 
facility  or  community  include,  but  are 
not  limited  to: 

(1)  A  condominium  association; 

(2)  A  cooperative; 

(3)  A  property  governed  by  a 
homeowners'  or  resident  association; 

(4)  A  municipally  zoned  area; 

(5)  A  leased  property  under  common 
private  ownership;  and 

(6)  A  mobile  home  park. 

(c)  For  purposes  of  this  subpart,  older 
person  means  a  person  55  years  of  age 
or  older. 

§100.305    80  percent  occupancy. 

(a)  In  order  for  a  housing  facility  or 
community  to  qualify  as  55-or-older 
housing,  at  least  80  percent  of  its 
occupied  units  must  be  occupied  by  at 
least  one  person  55  years  of  age  or  older. 

(b)  For  purposes  of  this  subpart. 
occupied  unit  means: 

(1)  A  dwelling  unit  that  is  actually 
occupied  by  one  or  more  persons  on  the 
date  that  the  exemption  for  55-or-older 
housing  is  claimed;  or 

(2)  A  temporarily  vacant  imit,  if  the 
primary  occupant  has  resided  in  the 
unit  during  the  past  year  and  intends  to 
returii  on  a  periodic  basis. 

(c)  For  purposes  of  this  subpart. 
occupied  by  at  least  one  person  55  years 
of  age  or  older  means  that  on  the  date 
the  exemption  for  55-or-older  housing  is 
claimed: 

(1)  At  least  one  occupant  of  the 
dwelling  unit  is  55  years  of  age  or  older; 
or 

(2)  If  the  dwelling  unit  is  temporarily 
vacant,  at  least  one  of  the  occupants 
immediately  prior  to  the  date  on  which 
the  unit  was  vacated  was  55  years  of  age 
or  older. 

(d)  Newly  constructed  housing  for 
first  occupancy  after  March  12,  1989 
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need  not  comply  with  the  requirements 
of  this  section  until  at  least  25  percent 
of  the  units  are  occupied.  For  purposes 
of  this  section,  newly  constructed 
housing  includes  facilities  or 
communities  that  have  been  unoccupied 
for  at  least  90  days  prior  to  re- 
occupancy  due  to  renovation  or 
rehabilitation. 

(e)  Housmg  satisfies  the  requirements 
of  this  section  even  though: 

(1)  On  September  13.  1988.  under  80 
percent  of  the  occupied  units  m  the 
housing  facility  or  community  were 
occupied  by  at  least  one  person  55  years 
of  age  or  older,  provided  that  at  least  80 
percent  of  the  units  occupied  by  new 
occupants  after  September  13,  i988  are 
occupied  by  at  least  one  person  55  years 
of  age  or  older. 

(2)  There  are  unoccupied  units. 
provided  that  at  least  80  percent  of  the 
occupied  units  are  occupied  by  at  least 
one  person  55  years  of  age  or  older. 

(3)  There  are  units  occupied  by 
employees  of  the  housing  facility  or 
community  (and  family  members 
residing  in  the  same  unit)  who  are 
under  55  years  of  age,  provided  the 
employees  perform  substantial  duties 
related  to  the  management  or 
maintenance  of  the  facility  or 
commimity. 

(4)  There  are  units  occupied  by 
persons  who  are  necessary  to  provide  a 
reasonable  accommodation  to  disabled 
residents  as  required  by  §  100.204. 

(5)  There  are  insufficient  units 
occupied  by  at  least  one  person  55  years 
of  age  or  older,  but  the  housing  facility 
or  community,  at  the  time  the 
exemption  is  asserted: 

(i)  Reser\'es  all  unoccupied  units  for 
occupancy  by  at  least  one  person  55 
years  of  age  or  older  until  at  least  80 
percent  of  the  units  are  occupied  by  at 
least  one  person  who  is  55  years  of  age 
or  older;  and 

(ii)  Meets  the  requirements  of 
§  §  100.304.  100.305.  100.306.  and 
100.307. 

(f)  Where  application  of  the  80 
percent  rule  results  in  a  fraction  of  a 
unit,  that  unit  shall  be  considered  to  be 
included  in  the  units  that  must  be 
occupied  by  at  least  one  person  55  years 
of  age  or  older. 

(g)  Each  housing  facility  or 
community  may  determine  the  age 
restriction  for  units  that  are  not 
occupied  by  at  least  one  person  55  years 
of  age  or  older. 

§  1 00.306    Intent  to  operate  as  55  or  over 
housing. 

(a)  In  order  for  a  housing  facility  or 
community  to  qualifv^  as  55-or-older 
housing,  it  must  publish  and  adhere  to 
policies  and  procedures  that 


demonstrate  its  intent  to  operate  as 
housing  for  persons  55  years  of  age  or 
older.  The  following  factors,  among 
others,  are  considered  relevant  in 
determining  whether  the  housmg 
facility  or  community  has  complied 
with  this  requirement: 

(1)  The  manner  in  which  the  housing 
facility  or  community  is  described  to 
prospective  residents; 

(2)  Any  advertising  designed  to  attract 
prospective  residents; 

(3)  Lease  provisions; 

(4)  Written  rules,  regulations, 
covenants,  deed  or  other  restrictions; 

(5)  The  maintenance  and  consistent 
application  of  relevant  procedures; 

(6)  .Actual  practices  of  the  housing 
facility  or  communitv:  and 

(7)  Public  posting  in  common  areas  of 
statements  describing  the  facility  or 
community  as  housing  for  persons  55 
years  of  age  or  older 

(b)  The  use  of  phrases  such  as  "adult 
living",  "adult  community".  "40  and 
over  community",  or  similar  statements 
in  any  written  advertisement  or 
prospectus  do  not  create  a  presumption 
that  the  housing  facility  or  community 
intends  to  operate  as  housing  for 
persons  55  years  of  age  or  older 

(c)  If  there  are  substantial  legal 
impediments  to  remo\'ing  language  from 
deed  or  other  restrictions  that  may  be 
inconsistent  with  the  intent  to  provide 
55-or-older  housing.  HUD  shall  consider 
documented  evidence  of  a  good  faith 
attempt  to  remove  such  language  in 
determining  whether  the  housing 
facility  or  community  complies  with  the 
requirements  of  this  section, 

(d)  The  fact  that  a  unit  is  occupied  by 
a  family  with  a  child  under  eighteen 
years  of  age.  and  not  by  a  person  55 
years  of  age  or  older,  shall  not  be 
considered  in  determining  whether  the 
housing  facility  or  community  intends 
to  operate  as  55-or-older  housing. 

§  100,307    Verification  of  occupancy. 

(a)  In  order  for  a  housing  facility  or 
community  to  qualify  as  55-or-older 
housing,  it  must  be  able  to  produce,  in 
response  to  a  complaint  filed  under  this 
title,  verification  of  compliance  with 
§  100.305  through  reliable  surveys  and 
affidavits. 

[h]  A  facility  or  community  shall. 
vvithin-180  days  of  the  effective  date  of 
a  rule  finalizing  the  policies  and 
procedures  described  in  this  proposed 
rule,  develop  procedures  for  routinely 
determining  the  occupancy  of  each  unit, 
including  the  identification  of  whether 
at  least  one  occupant  of  each  unit  is  55 
vears  of  age  or  older.  Such  procedures 
mav  be  part  of  a  normal  leasing  or 
purchasing  arrangement. 

(c)  The  procedures  described  in 
paragraph  (b)  of  this  section  must 


provide  for  regular  updates,  through 
surveys  or  other  means,  of  the  initial 
information  supplied  by  the  occupants 
of  the  housing  facility  or  communitv 
Such  updates  must  take  place  at  least 
once  ever>  two  years.  A  survey  may 
include  information  regarding  whether 
any  units  are  occupied  by  persons 
described  in  paragraphs  ie)(l).  Ie)l3). 
and  (e)(4)  of  §100305 

(d)  The  following  documents  are 
considered  reliable  documentation  of 
the  age  of  th"  occupants  of  the  housing 
facility  or  community: 

(1)  Driver's  license; 

(2)  Birth  certificates: 

(3)  Pas-    oris: 

(4)  Immigration  card; 

(5)  Military  identification; 

(6)  Any  other  state,  local,  national,  or 
international  official  documents 
containing  a  birth  date  of  comparable 
reliability;  or 

(7)  A  certification  in  a  lease, 
application.  affida\  it.  or  other  document 
signed  by  an  adult  member  of  the 
household  asserting  that  at  least  one 
person  in  the  unit  is  55  years  of  age  or 
older. 

(e)  The  housing  facility  or  community 
must  establish  and  maintain  appropriate 
policies  to  require  that  occupants 
comply  with  the  age  verification 
procedures  required  bv  this  section 

(0  If  the  occupants  of  a  particular 
dwelling  unit  refuse  to  comply  with  the 
age  verification  procedures,  the  housing 
facility  or  community  may.  if  it  has 
sufficient  evidence,  consider  the  unit  to 
be  occupied  by  at  least  one  person  55 
years  of  age  or  older.  Such  evidence 
may  include: 

(i)  Government  records  or  documents, 
such  as  a  census. 

(2)  Prior  forms  or  applications,  or 

(3)  A  stp'^ment  from  an  individual 
who  has  personal  knowledge  of  the  age 
of  the  occupants.  The  individual's 
statement  must  set  forth  the  basis  for 
such  knowledge. 

(g)  Surveys  and  verification 
procedures  which  comply  with  the 
requirements  of  this  section  shall  be 
admissible  in  administrative  and 
judicial  proceedings  for  the  purpose  of 
verifying  occupancy 

(h)  Occupancy  surveys  shall  be 
available  for  inspection  upon  wason.ibie 
notice  and  request  by  any  person 

§  100.308    Good  faith  defense  against  civil 
money  damages. 

(a)  A  person  shall  not  be  held 
personally  liable  for  monetar>'  damages 
for  discriminating  on  the  basis  of 
familial  status,  if  the  person  acted  with 
the  good  faith  belief  that  the  housing 
facility  or  community  qualified  as  55-or- 
older  housing. 
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(b)(1)  A  person  claiming  the  good 
faith  defense  must  have  actual 
luiovvledge  that  the  housing  facility  or 
community  has,  through  an  authorized 
representative,  asserted  in  writing  that  it 
qualifies  as  55-or-older  housing.  The 
person  claiming  the  good  faith  defense 
must  demonstrate  this  actual  knowledge 
through  reliable  evidence, 

(2)  For  purposes  of  this  section,  an 
authorized  represpntative  of  a  housing 
facility  or  community  means  the 
individual,  committee,  management 
company,  owner,  or  other  entity  having 
the  responsibility  for  adherence  to  the 
requirements  established  by  this 
subpart. 

(c)  A  person  shall  not  be  entitled  to 
the  good  faith  defense  if  the  person  has 
actual  knowledge  that  the  housing 
facility  or  community  does  not,  or  will 
not,  qualifv  as  55-or-oider  housing. 
Such  a  person  will  be  ineligible  for  the 
good  faith  defense  regardless  of  whether 
the  person  received  the  written 
assurance  described  in  paragraph  (b)  of 
this  section. 

Dated:  OctobtT  11,  1996. 
Elizabeth  K.  fulian, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity- 
Note:  This  .^ppendix  will  not  be  codified 

m  Title  24  of  theCTR. 

Appendix'— Examples  of  .Applications 
of  HUD's  Regulations  Governing  the  55- 
or-older  Exemption  to  the  Fair  Housing 
Act 

Sections 

1    Purpose 

2.  80  percent  (xxupancy 

3.  Intent  to  operate  as  55-or-older  housing. 

4  Verification  of  occupancy 

5  Futiii^  revisions  to  this  appendix. 

1.  Purpose. 

The  Fair  Housing  Act  (Title  VIII  of  the 
Civil  Rights  Act  of  1968.  as  amended,  42 
U.S.C.  3601-3619)  (the  Act)  exempts 
"housing  for  older  persons"'  from  the 
prohibitions  against  discrimination 
because  of  familial  status.  Section 
807(b)(2)(C)  of  the  Act  exempts  housing 
intended  and  operated  for  occupancv  by 
persons  io  years  of  age  or  older  that 
satisfies  certain  criteria.  HI  'D  has 
implemented  the  'housing  for  older 
persons"  exemption  at  24  CFR  part  100, 
subpart  E.  SpecificalK.  t,  i^  100.304. 
100.305.  100.306.  and  100  307  set  forth 
the  requirements  for  housing  seeking  to 
qualify  for  the  55-or-older  exemption. 
The  purpose  of  this  appendix  is  to 
provide  guidance  to  housing  facilities  or 
communities  in  applying  these  HUD 
requirements. 


2.  80  Percent  Occupancy 

Section  100.305  provides  that  in  order 
for  a  housing  facility  or  communitv  to 
qualify  as  55-or-older  housing,  at  least 
80  percent  of  its  occupied  units  must  be 
occupied  by  at  least  one  person  55  years 
of  age  or  older.  This  occupancv 
requirement  must  be  met  at  the  time  of 
any  alleged  violation  of  the  Act 
Paragraph  (f)  of  §  100.305  states  that 
where  appUcation  of  the  80  percent  rule 
results  in  a  fraction  of  a  unit,  that  unit 
shall  be  considered  to  be  included  in 
the  units  that  must  be  occupied  bv  at 
least  one  person  55  years  of  age  or  older. 

Example:  A  community  or  facility  contains 
63  occupied  units.  Eighty  percent  of  63  units 
equals  50.4.  Under  §  100'.305(d).  51  units 
would  require  occupancy  by  at  least  one 
person  55  years  of  age  or  older. 

Section  100.305  also  sets  forth  the 
other  requirements  a  housing  facility  or 
community  must  follow  in  calculating 
occupancy.  The  following  examples 
illustrate  these  requirements: 

Example  1 

Buena  Vista  is  a  condominium  association 
of  120  units.  On  September  13,  1988.  twenty 
(20)  of  the  occupied  units  are  not  occupied 
by  at  least  one  jjerson  55  years  of  age  or 
older. 

On  April  1.  1996.  Buena  Vista  declares 
itself  to  be  55-or-older  housing.  On  that  date: 

(1)  The  twenty  (20)  persons  described 
above  are  still  residing  at  Buena  Vista; 

(2)  Ten  (10)  units  of  the  total  120  units  are 
unoccupied; 

(3)  One  (1)  of  the  units  is  occupied  by  the 
association's  maintenance  supervisor;  and 

(4)  Two  (2)  units  are  occupied  by  live-in 
health  aides  who  provide  reasonable 
accommodations  to  residents  with 
disabilities. 

How  many  of  the  occupied  units  must  be 
occupied  by  at  least  one  person  55  years  of 
age  or  older  in  order  for  Buena  Vista  to 
qualify  as  55-or-older  housing? 

Under  §  100.305(e),  Buena  Vista  would 
calculate  its  compliance  with  the  80  percent 
occupancy  requirement  by  subtracting  the 
following  units  from  the  total  120  units: 

(1)  The  20  units  not  occupied  by  at  least 
one  person  55  years  of  age  or  older  on 
September  13.  1988  (See  §  100.305(e)(1)); 

(2)  The  ten  (10)  unoccupied  units  (See 
§  100.305(e)(2)); 

(3)  The  one  (1)  unit  occupied  bv  the 
maintenance  person  (See  §  100  365(e)(3)); 
and 

(4)  The  two  (2)  units  occupied  bv  the 
health  aides  (See  §  100.305(e)(4)) 

Subtracting  these  33  units  from  the  total  of 
120  units  leaves  87  units.  At  least  80  percent 
of  these  87  units  must  be  occupied  bv  at  least 
one  person  55  years  of  age  or  older.  Eighty 
percent  cf  87  equals  69,6.  Due  to 
§  100.305(d),  70  units  must  be  occupied  by  at 
least  one  person  55  years  of  age  or  older. 

Example  2 

Topaz  House  is  a  cooperative  of  100  units. 
On  January  20, 1996,  Topaz  House 


announces  its  intent  to  be  55-or-older 
housing  and  publishes  policies  and 
procedures  sufficient  to  safisfv-  §  100.306,  On 
that  date,  of  the  100  total  units: 

(1)  Sixty  (60)  of  the  occupied  units  are 
occupied  by  at  least  one  person  55  years  of 
age  or  older; 

(2)  Thirty  (30)  of  the  occupied  units  do  not 
have  occupants  55  years  of  age  or  older;  and 

(3)  Ten  (10)  units  are  unoccupied. 
Since  60  out  of  the  90  occupied  units  are 

occupied  by  at  least  one  person  55  vears  of 
age  or  older,  the  Topaz  House  only  has  67 
percent  of  its  occupied  units  occupied  bv  at 
least  one  person  55  vears  of  age  or  older. 
Under  §  100.305(e)(5).  Topaz  House  may  still 
qualify  for  the  55-or-older  exemption  if  it. 

(1)  Reser\'es  all  unoccupied  units  for 
occupancy  by  at  least  one^oerson  55  years  of 
age  or  older  until  at  least  80  percent  of  the 
units  are  occupied  by  at  least  one  person  who 
is  55  years  of  age  or  older;  and 

(2)  Meets  the  requirements  of  §§  100.304. 
100.305.  100,306,  and  100.307. 

There  is  no  requirement  that  Topaz  House 
take  any  action  concerning  the  residents 
under  55  years  of  age  who  are  occupying 
units  on  the  date  the  building  declares  its 
intent  to  be  55-or-older  housing. 

Example  3 

Snowbird  City  is  a  mobile  home 
community  in  Texas  with  100  units. 
Snowbird  City  complies  with  all  other 
requirements  of  55-or-older  housing,  but  is 
uncertain  of  its  compliance  with  the  80 
percent  occupancy  rule. 

Fifty  out  of  the  100  units  are  occupied  year 
round  Of  these  fifty  units.  12  units  are  not 
occupied  by  at  least  one  person  55  vears  of 
age  or  older.  Of  the  remaining  50  units.  5  are 
unoccupied  and  offered  for  sale,  and  the 
remaining  45  are  occupied  by  at  least  one 
person  55  years  of  age  or  older  each  winter 
on  a  routine  and  reoccurring  basis. 

If  a  complaint  of  familial  status 
discrimination  is  filed  in  December,  the 
community  meets  the  80  percent  occupancy 
requirement  because  83  out  of  the  95 
occupied  units  (87  percent),  are  occupied  by 
at  least  one  person  55  years  of  age  or  older 
If  the  complaint  is  filed  in  Julv,  Snowbird 
City  still  meets  the  requirement.  Under 
§  100.305(b),  a  temporarily  vacant  unit  is 
considered  occupied  by  a  person  55  vears  of 
age  or  older  if: 

(1)  The  primary  occupant  has  resided  in 
the  unit  during  the  past  year:  and 

(2)  The  occupant  intends  to  return  on  a 
periodic  basis. 

Example  4 

The  King  Philip  Senior  Community  is  a 
newly  renovated  building  originally  built  in 
1952.  It  has  been  vacant  for  over  one  vear 
while  extensive  renovations  were  completed. 
The  building  contains  200  units.  The  King 
Philip  Senior  Community  is  intended  to  be 
operated  as  a  55-or-older  community 

Under  §  100.305(d),  newly  constructed 
housing  need  not  comply  with  the  80  percent 
occupancy  requirement  until  25  percent  of 
the  total  units  are  occupied.  For  purposes  of 
§  100.305(d),  newly  constructed  housing 
includes  housing  that  has  been  unoccupied 
for  at  least  90  davs  due  to  renovation  or 
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rphabililation  Accordingly,  the  King  Fhilip 
Senior  Community  need  not  comply  with  the 
80  percent  c-rupancy  requirement  until  50 
01';  of  lis  200  units  (25  peri  ent)  are  occupied. 
Subsequent  to  occupancy  of  the  50th  unit, 
however,  the  building  will  have  tn  satisf\  the 
80  percent  o(  cupancy  rule  in  ordiT  to  quanfN- 
as  SS-or-older  ho;;';;ne 

3.  Intent  To  Operate  as  55-or-Older 
Housing 

Section  100.306  provides  that  in  order 
for  a  housing  facility  or  community  to 
qualify  as  55-or-older  housing,  it  must 
publish  and  adhere  to  policies  and 
procedures  that  demonstratt-  its  inteiit  tn 
operate  as  housing  for  persons  55  years 
of  age  or  older.  Section  100.306  also 
details  the  factors  HUD  will  utilize  to 
determine  whether  a  housing  facility  or 
community  has  met  this  intent 
requirement  The  following  are 
e.xamples  of  housing  facilities  and 
conmiunities  which  satisf\'  tne  intent 
requirement  descni)eti  in  i>  100.306: 

Example  1 

A  mobile  home  park  which  tai^es  the 
following  actions  satisfies  the  intent 
requiren-.ent 

(i;  Posts  a  sign  indicating  :ha'  the  park  is 
55-or-older  housing; 

(2)  Includes  lease  provisioiis  stating  that 
!be  park  intends  to  operate  as  55-or-older 
nousing.  and 

(3)  Has  provided  local  realtors  with  copies 
of  the  lease  provisions. 

Example  2 

.^n  area  zoned  bv  a  unit  of  local 

gcvernirif  ri!  as  "senior  housinc'   satisfies  the 
intent  refjuiremcnt  il 

(ll  Zoning  maps  containing  'he  "senio: 
housing"  designation  are  available  to  tlie 
public; 

f2l  Literature  distribiued  h\  the  area 
describes  it  as  "senior  hous.ng  '. 

(3)  The  "senior  housing"  designation  is 
recorded  in  accordance  with  local  propprt\ 
recording  statutes;  and 

(4)  Zcninc  requirements  mriude  the  55-or- 
older  reqiiirement  or  a  sintilar  provision. 


Example  3 

.•\  condon.inium  ossoi  lation  satisfies  the 
inteni  requirement  if  it  las: 

! ".  j  Adopted,  through  its  rules  and 
regulations,  restrictirms  on  the  occupancy  of 
units  consistent  with  HUD's  regulations 
aoverning  55-or-older  housing  at  24  CFR  pan 
100.  subpart  E. 

{2    Has  distr  muted  copies  of  the  rules  to  all 
occupants,  and 

('<)  Has  notified  local  realtors  of  the 
restrictions, 

1  he  follow  ing  is  an  example  of  a  housing 
facility  which  has  failed  to  satisfy  the  intent 
requirement  desrribod  in  S  100.306: 

Example  4 

A  homeow  ner<:  association  has  failed  to 
meet  the  intent  requirement  if  it  has 
Covenants.  Conditions  and  Restrictions 
uhii  h  refer  to  an  "adult  community,"  has 
posted  a  sign  stating  "A  40  and  over 
community"  and  has  restricted  visiting 
children  to  a  niaximumi  of  two  weeks,  but 
contains  no  similar  restriction  for  visiting 
adults. 

4.  Verification  of  Occupancy 

Section  100.307  pro\  ides  that  m  order 
for  a  housing  facility  or  community  to 
qualifv  as  55-or-older  housing,  it  must 
be  al)!e  tn  produce,  in  response  to  a 
complaint  alleging  a  violation  of  the 
Act,  verification  of  compliance  with 
§  100.305  through  reliable  survevs  and 
dffidsvits.  Paragraph  (d)i7)  of  §  100.307 
includes  self-certifications  in  a  list  of 
documents  considered  reliable 
documentation  of  the  age  of  occupants 
The  self-certification  may  be  included 
in  a  lease  or  other  document,  and  must 
be  signed  by  an  adult  member  of  the 
household  as.sertmg  tiiat  at  least  one 
person  in  the  unit  is  55  years  of  age  or 
older.  The  following  examples  provide 
acceptable  self-certification  provisions; 

Example  1 

All  new  leases,  new  purchase  agreements, 
or  new  applications  contain  a  pro\  ision 
directlv  above  the  sienaton,  line  for  lessees. 


asserting  that  at  least  one  cxcupant  of  the 
r'\\eliing  will  be  55  \t:ars  of  age  or  older  In 
d.^r; ;';<,,.:■    ine  comrr.un'.tv  sur\pvs  all  rurrent 
ri"-. ■":»':;:-  'or  *hp:r  oi  Lupatu.\  status  :n 
compliance  with  ttie  55-or-oldei 
requirements. 

Example  2.  Sample  certificatiun 

1,  (name)  am  over  the  age  of  18  and  a 
member  of  the  household  that  resides  at 
(housing  facility  or  community),  (unit 
numl)er  or  designation).  I  hereby  certify  that 
1  have  personal  knowledge  of  the  ages  of  the 
occupants  of  this  household  and  that  at  least 
one  occupant  is  55  years  of  age  or  older. 

Paragraph  (e)  of  §  100.307  requires 
that  the  housing  facility  or  community 
establish  appropriate  policies  to  require 
that  all  occupants  comply  with  the  age 
verification  procedures.  The  following 
examples  illustrate  acceptable  policies: 

Example  1 

A  condominium  association  establishes  a 
rule  that  the  board  of  directors  must  approve 
all  new  occupants.  One  criteria  for  approval 
is  that  new  occupants  of  each  unit  inform  the 
condominium  association  whether  at  least 
one  person  occupying  the  unit  is  55  years  of 
age  or  older. 

Example  2 

A  homeowners  association  amends  its 
Covenants.  Conditions  and  Restrictions,  and 
records  them  at  the  appropriate  government 
recording  office.  The  amendments  require 
applicants  to  state  whether  at  least  one 
occupant  is  55  years  of  age  or  older. 

Example  3 

The  owner  of  a  mobile  home  park  where 
the  residents  own  the  coach  but  rent  the  land 
requires  a  statement  of  whether  at  least  one 
occupant  is  55  years  of  age  or  older  before 
any  sublease  or  new  rental 

5.  Future  Revisions  to  This  Appendix 

iiL'D  may  update  or  revise  tbis 
appendix  as  necessary. 

[PR  Doc.  97-840  Filed  1-13-97;  8:45  am] 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations; 
Pear  crop  provisions 
correction;  published  1-15- 
97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-Outy  vehicles  and 
trucks- 
Durability  testing 
procedures  and 
allowable  maintenance; 
1994  and  later  model 
years;  published  ii-i5- 
96 
Air  quality  implementation 
plans;  vAv approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas; 

Indiana;  published  ii -15-96 
Organization,  functions,  and 
authonty  delegations: 
Address  changes;  technical 
amendments;  published  1- 
14-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DLPARTMENT 

Real  Estate  Settlement 

Procedures  Act; 

Employer-employee 
exemption,  withdrawn; 
computer  loan  origination 
services,  and  controlled 
business  disclosure 
format;  published  n-iS- 
96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Vegetables;  import  regulations: 
Banana  and  flngerlmg 
potatoes  and  potatoes 
used  to  make  fresh  potato 
salad;  removal  and 
exemption;  comments  due 


by  1-22-97;  published  12- 
23-96 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Peach  crop  insurance 
provisions,  comments  due 
by  1-21-97.  published  '1- 
^9-96 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber 

disposal  and  sale 

Market-reiated  contract  term 
additions,  indices: 
comments  due  by  i-2l- 
97.  published  10-2^-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic  Zone- 

Recordkeeping  and 

reporting  requirements; 

revisions;  comments 

due  by  1-22-97; 

published  12-23-96 
Atlantic  shark;  comments 
due  by  1-21-97;  published 
12-20-96 
Canbbean.  Gulf,  and  South 
Atlantic  fisneries- 
Shnmp.  comments  due  by 

1-24-97;  published  n- 

25-96 
South  Atlantic  Fishery 

Management  Council; 

heanngs;  comments 

due  by  1-22-97; 

published  12-20-96 
Northeastern  United  States 
fisheries- 
Atlantic  mackerel,  squid. 

and  butterfish; 

comments  due  by  l-2i- 

97,  published  12-9-96 
Atlantic  mackerel,  squid, 

and  butterfish, 

comments  due  by  i-24- 

97,  published  i '  -25-96 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Hazardous  substances; 
Fireworks  devices;  fuse  burn 
time,  comments  due  by  i- 
21-97,  published  12-20-96 

ENERGY  DEPARTMENT 

Acquisition  regulations; 
Classification  contract 
clause,  security  clearance 
procedures  for  contract 
personnel,  new 
counterintelligence 
provisions,  comments  due 


by  1-21-97.  published  li- 
20-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 
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MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
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RULES 

Crop  insurance  regulations: 
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PROPOSED  RULES 
Administrative  regulations: 
Social  security  account  numbers  and  employer 

identification  numbers;  collection  and  storage,  2052- 
2055 
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Food  for  human  consumption: 
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statements  and  unit-dose  packaging  requirements, 
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St'f  Centers  for  Disease  Control  and  Prevention 

Sep  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 
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OR  and  WA.  2176 
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See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
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This  sechon  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  urKler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  457 
RIN  0563-AB03 

Common  Crop  Insurance  Regulations; 
Pear  Crop  Insurance  Provisions; 
Correction 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTtON:  Final  rule;  correction. 


SUMMARY:  This  document  contains 
corrections  to  the  final  regulation  which 
was  published  Thursday,  November  7, 
1996  (61  FR  57578-57583).  The 
regulation  pertains  to  the  insurance  of 
Pear. 

EFFECTIVE  DATE:  January  14,  1997, 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Narber,  Program  Analyst, 
Research  and  Development  EHvision, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  City,  MO  64131. 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  this  correction  was  intended  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured  and  to  combine 
the  Pear  Endorsement  with  the  Common 
Crop  Insurance  Policy  for  ease  of  use 
and  consistency  of  terms. 

Need  for  Correction 

As  published,  the  final  regulations 
contained  an  error  which  may  prove  to 
be  misleading  and  is  need  of  • 

clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
November  7, 1996,  of  the  final 


regulation  at  61  FR  57578-57583  is 
corrected  as  follows: 

PART  457— [CORRECTED] 

§457.111    [Corrected] 

On  page  57583,  in  the  second  column, 
in  §457,111,  section  13  paragraph 
(b)(i)(ii)  should  be  1  and  2. 

Signed  in  Washington.  DC.  on  lanuarv  10. 
1997. 

Kenneth  D,  Ackerman. 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  97-1017  Filed  1-14-97.  8:45  ami 

BILLING  CODE  3410-FA-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administi^tion 

14  CFR  Part  39 

[Docliet  No.  96-NM-14&-AD;  Amendment 
39-0881;  AD  97-01-10] 

RIN  2120-AA64 

Airwortiiiness  Directives;  Boeing 
Model  737-100  and  -200  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
100  and  -200  series  airplanes,  that 
requires  replacing  the  aileron  (lateral) 
control  transfer  mechanism  with  a  new 
modified  mechanism,  or  reworking  the 
existing  mechanism.  This  amendment  is 
prompted  by  a  review  of  the  design  of 
the  flight  control  systems  on  Model  737 
series  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
unexpected,  significant  control  wheel 
forces  and  reduced  travel  of  a  control 
wheel  due  to  mechanical  interference 
within  the  lateral  control  system 
transfer  mechanism  during  a  jam 
override  condition. 
DATES:  Effective  February  19,  1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
19,  1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 


Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  S\V,, 
Renton,  Washington;  or  at  the  Offit^e  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW  .  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Kurle.  Senior  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA. 
Transport  Airplane  Directorate. 
SeattleAircraft  Certification  Office,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (206) 227-2798; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-100  and  -200  series 
airplanes  was  published  in  the  Federal 
Register  on  August  28,  1996  (61  FR 
44230).  That  action  proposed  to  require 
replacing  the  aileron  (lateral)  control 
transfer  mechanism  with  a  new 
modified  mechanism,  or  reworking  the 
existing  mechanism. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 

Request  for  Risk  Benefit  Analysis 

One  commenter  believes  that  the  F.AA 
should  perform  a  risk  benefit  analysis 
before  proceeding  with  the  proposed 
AD.  This  commenter  does  not  disagree 
with  the  requirements  of  the  proposal; 
however,  the  commenter  suggests  that 
the  proposed  compliance  time  of  18 
months  could  overburden  competent 
machine  facilities  and  lead  to 
undesirable  workmanship,  which  would 
subject  the  airlines  and  the  fiying  public 
to  unneces,sary  risk. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  commenter 
did  not  submit  analyses  or  data  to 
substantiate  its  claim  that  competent 
machine  facilities  would  be 
overburdened  by  the  requirements  of 
this  AD.  The  FAA  has  considered  the 
costs  of  complying  with  this  AD,  and 
does  not  consider  those  costs  to  be 
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excessive  to  correct  the  unsafe 
condition.  '    , 

Request  To  Revise  Statement  of 
Findings  of  Critical  Design  Review 
Team 

One  commenter  requests  the  second 
paragraph  of  the  Disc:ussion  section  that 
appeared  in  the  preamble  to  the 
proposed  rule  be  revised  to  accurately 
rene<:t  the  findings  of  the  Critical  Design 
Review  (CDR)  team.  The  commenter 
asks  that  the  FAA  delete  the  one 
sentence  in  that  paragraph,  which  read: 
"The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  correction  of 
certain  design  deficiencies."  The 
commenter  suggests  that  the  following 
sentences  should  be  added:  "The  team 
did  not  find  any  design  issues  that 
could  lead  to  a  definite  cause  of  the 
accidents  that  gave  rise  to  this  effort. 
The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  incorporation  of 
certain  design  improvements  in  order  to 
enhance  its  already  acceptable  level  of 
safety." 

The  FAA  does  not  find  that  a  revision 
to  this  final  rule  in  the  manner 
suggested  by  the  commenter  is 
necessary,  since  the  Discussion  section 
of  a  proposed  rule  does  not  reappear  in 
a  final  rule.  The  FAA  acknowledges  that 
the  CDR  team  did  not  find  anv  design 
issue  that  could  lead  to  a  definite  cause 
of  the  accidents  that  gave  rise  to  this 
effort.  However,  as  a  result  of  tiaving 
conducted  the  CDR  of  the  flight  control 
systems  on  Boeing  Model  737  series 
airplanes,  the  team  indicated  that  there 
are  a  number  of  recommendations  that 
should  be  addressed  by  the  FAA  as  may 
be  appropriate  to  any  particular  (or  all) 
model(s)  of  the  Model  737 

Request  To  Revise  Service  Bulletin 
Citation 

One  commenter  requests  that  the  FAA 
change  the  service  bulletin  citation  from 
"Boeing  Service  Bulletin  27-1033"  to 
"Boeing  Service  Bulletin  737-27-1033." 
The  commenter  considers  this  to  be 
clearer. 

The  FAA  acknowledges  that  some 
clarification  is  necessary.  The  title  that 
actually  appears  on  the  service  bulletin 
dcK;ument  itself  is  "Boeing  Service 
Bulletin  27-1033;"  therefore,  the  FAA 
disagrees  with  the  commenter's  specific 
suggestion.  However,  to  avoid  any 
confusion  on  the  part  of  operators,  the 
FAA  has  revised  the  final  rule  to  refer 
to  the  service  bulletin  as  "Boeing  737 
Service  Bulletin  27-1033  " 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the' AD. 

Cost  Impact 

There  are  approximately  236  Model 
737-100  and  -200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  157  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

For  operators  that  elect  to  accomplish 
the  replacement,  it  will  take 
approximately  20  work  hours  per 
airplane  to  accomplish  it,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$15,343  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
replacement  on  U.S.  operators  is 
estimated  to  be  $16,543  per  airplane. 

For  operators  that  elect  to  accomplish 
the  rework  by  using  new  components,  it 
will  take  approximately  40  work  hours 
to  accomplish  it,  at  an  average  labor  rate 
of  560  per  work  hour.  Required  parts 
will  cost  approximately  $6,500.  Based 
on  these  figures,  the  cost  impact  of  the 
rework  (by  using  new  components)  on 
U.S.  operators  is  estimated  to  be  $8,900 
per  airplane 

For  operators  that  elect  to  accomplish 
the  rework  by  machine  shop  rework  of 
the  components,  it  will  take 
approximately  70  work  hours  to 
accomplish  it.  at  an  average  labor  rate  of  • 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $1,450.  Based  on 
these  figures,  the  cost  impact  of  the 
rework  (by  machine  shop  rework  of  the 
components)  on  U.S.  operators  is 
estimated  to  be  $5,650  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  a.ssumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  As.sessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-01-10     Boeing:  Amendment  39-9881. 
Docket  96-NM-145-.^D. 

Applicability:  Mode!  73 7-1  GO  and  -200 
series  airplanes;  as  listed  in  Boeing  737 
Service  Bulletin  27-1033.  dated  February  13. 
1970;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ojjerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  unexpected,  significant 
control  upset  due  to  mechanical  interference 
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within  the  lateral  control  system  transfer 
mechanism,  which  could  result  in  reduced 
travel  of  a  control  wheel  and  above  normal 
control  wheel  forces  during  a  jam  override, 
accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD;  Accomplish  the 
requirements  of  either  paragraph  (a)(1)  or 
(a)(2)  of  this  AD.  in  accordance  with  Boeing 
737  Service  Bulletin  27-1033,  dated  February 
13,  1970. 

(1)  Replace  the  aileron  control  transfer 
mechanism,  part  number  (P/N) 

65-54200—4  or  -5,  with  a  new  modified 
mechanism  in  accordance  with  Procedure  II 
of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  aileron  control  transfer 
mechanism  having  P/N  65-54200-4  or  -5 
unless  it  has  been  reworked  in  accordance 
with  the  requirements  of  paragraph  (a)(2)  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  and  rework  shall  be 
done  in  accordance  with  Boeing  737  Service 
Bulletin  27-1033,  dated  Februan,'  13, 1970 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Gopies  may  be  obtained 
from  Boeing  Gomraercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Gopies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Land 
Avenue,  SW.,  Renton,  Washington,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Gapitol  Street.  NW..  suite  700,  Washington. 
DG. 

1(f)  This  amendment  becomes  effective  on 
February  19.  1997. 

Issued  in  Renton,  Washington,  on  January 
3. 1997. 

S.R.  Milier, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(PR  Doc.  97-537  Filed  1-14-97;  8;45  am) 

BILLIMO  COOe  4t10-13-U 


14  CFR  Part  39 

Pocket  No.  96-NM-166-AD;  Amendment 
39-8880;  AD  97-01-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Airt}us  Model 
A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A321  series  airplanes.  This  action 
requires  repetitive  inspections  to  detect 
cracking  and  delamination  of  the  doors 
that  contain  the  left  and  right  emergency 
evacuation  slides  located  at  certain 
emergency  exits;  and  repair  or 
replacement,  if  necessary-.  This  action 
also  requires  the  accomplishment  of  a 
modification  that  serves  as  terminating 
action  for  the  repetitive  inspections. 
This  amendment  is  prompted  bv  a 
report  indicating  that  a  slide  aboard  an 
airplane  deployed  during  flight  and 
consequently  separated  from  the 
airplane.  The  actions  specified  in  this 
AD  are  intended  to  prevent  the  loss  of 
these  slides  during  flight,  which  could 
make  certain  exits  unusable  in  the  event 
of  an  emergency,  and  also  damage  the 
empennage. 

DATES:  Effective  January  30.  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January-  30, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  17,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.96-NM- 
166-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW,,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 


Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  lAviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  F.^A  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A321 
series  airplanes.  The  DGAC  advises  that 
one  operator  of  Model  A321  series 
airplanes  reported  the  loss  of  an 
emergency  slide  during  flight.  The 
airplane  was  climbing  through  flight 
level  (FL)  200  when  a  loud  noise  was 
heard;  it  was  caused  by  an  escape  slide, 
located  at  the  right  Number  2  emergency 
exit,  unfolding  and  floating  in  the 
airstream.  After  approximately  five 
minutes,  the  slide  was  torn  off  the 
airplane  and  lost  on  ground. 

Visual  inspection  of  the  slide  inflation 
system's  bottie  valve  gauge  revealed  that 
the  bottle  had  not  discharged,  thereby 
confirming  thiit  the  slide  inflation 
system  had  not  been  activated 
inadvertently.  Further  investigation 
revealed  that  the  slide  enclosure  door 
(referred  to  commonly  as  the  "blow  out 
door  ")  had  been  forced  open,  evidenced 
by  the  retained  floating  pin  receptacles 
of  the  pneumatic  ball  locks  (which  are 
installed  as  a  back-up  device  in  the 
event  that  the  pneumatic  release  fails). 

A  subsequent  inspection  of  other 
Model  A321  series  airplanes  in  the 
affected  operator's  fleet  revealed: 

1.  a  blow  out  door  that  was  damaged 
on  the  inside: 

2.  snap  buttons  on  slide  packs  that 
were  open:  and 

3.  lacing  cord  on  slide  pack  covers 
that  was  loosened. 

These  findings  established  that  the 
loss  of  the  slide  during  flight  was  the 
result  of  either  excessive  internal 
pressure  on  the  blow  out  door,  or 
excessive  pressure  to  the  outside  of  this 
door  due  to  an  incorrectly  adjusted 
boarding  ramp  or  gangway.  (The  exit 
had  been  used  to  board  passengers.) 

Deployment  and  separation  of  an 
emergency  evacuation  slides  at 
emergency  exits  Number  2  or  3  during 
flight  could  make  these  exits  unusable 
in  the  event  of  an  emergency,  and  also 
could  cause  damage  to  the  empennage. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operator  Telex 
(AOT)  25-11,  dated  lanuary  4,  1996. 
and  Revision  01,  dated  January'  8.  1996 
These  documents  describe  procedures 
for  conductmg  repetitive  detailed  visual 
and  coin  tap  inspections  to  detect 
cracking  and  delamination  of  the  left 
and  right  blow  out  doors  at  emergency 
exits  Number  2  and  3. They  also  describe 
procedures  for  necessary  repairs  if 
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either  of  these  discrepancies  are 
detected  during  an  inspection.  If 
cracking  or  delamination  exceeds 
certain  limits,  the  AOT's  recommend 
replacement  of  the  affected  slide 
container  with  a  serviceable  container 
prior  to  further  flight. 

The  DCAC  classified  the  AOT's  as 
mandator,-  and  issued  French 
airworthiness  directive  (C/N)  96-054- 
078(B),  dated  March  13,  1996,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

Additionally,  Airbus  has  issued 
Service  Bulletin  A320-25-1167,  dated 
June  24,  1996.  which  describes  a 
modification  of  the  evacuation  system  at 
doors  2  and  3.  (This  service  bulletin 
references  Air  Cruisers  Service  Bulletin 
SB.  005-25-04.  dated  May  24.  1996,  for 
additional  procedural  information.) 
Among  other  things,  the  modification 
entails: 

1.  a  revised  packing  procedure; 

2.  relocating  snaps  on  the  lacing 
cover; 

3.  installing  longer  lanyard  straps;  and 

4.  replacing  the  frangible  washers  in 
the  blow-out  door  with  solid  ring 
retainers. 

This  modification  will  preclude  the 
types  of  problems  associated  with  the 
slide  system  that  were  previously 
experienced.  The  DGAC  has  classified 
this  service  bulletin  as  "recommended  " 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
FederalAviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  .^D 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  loss  of  an  evacuation  slide 
during  flight.  This  AD  requires 
repetitive  visual  and  coin  tap 
inspections  to  detect  cracking  and 
delamination  of  the  blow  out  doors  at 
emergency  exits  Number  2  and  3,  and 
repair  or  replacement,  as  necessary. 
These  actions  are  required  to  be 


accomplished  in  accordance  with  either 
of  the  Airbus  AOT's  described 
previously. 

This  AD  also  requires  the 
accomplishment  of  the  modification  of 
the  escape  slide  system  in  accordance 
with  Airbus  Service  Bulletin  A320-25- 
1167.  This  modification  constitutes 
terminating  action  for  the  required 
repetitive  inspections. 

Differences  Between  the  FAA's  Action 
and  the  DGAC's  Action 

Operators  should  note  that  this  AD 
requires  the  modification  of  the  escape 
slide  system  as  terminating  action  for 
the  inspections;  whereas,  the  parallel 
French  CN  96-054-078(8)  does  not 
require  it.  The  adequacy  of  inspections 
needed  to  maintain  the  safety  of  the 
transport  airplane  fleet,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
repetitive  inspections,  has  caused  the 
FAA  to  place  less  emphasis  on 
repetitive  inspections  and  more 
emphasis  on  design  imprnvements  and 
material  replacement.  Thus,  the  FAA 
has  decided  to  require,  whenever 
practicable,  modifications  necessary  to 
remove  the  source  of  the  problem 
addressed.  The  modification 
requirement  of  this  AD  is  in  consonance 
with  that  decision. 

Cost  Impact 

None  of  the  Airbus  Model  A321  series 
airplanes  affected  by  this  action  are  on 
the  U.S.  Register.  All  airplanes  included 
in  the  applicability  of  this  rule  currently 
are  operated  by  non-U. S.  operators 
under  foreign  registry;  therefore,  they 
are  not  directly  affected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 
are  imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  2  work  hours  to 
accomplish  the  required  inspections,  at 
an  average  labor  charge  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  requirements  of 
this  AD  would  be  $120  per  airplane  per 
inspection. 

Accomplishment  of  the  required 
terminating  modification  would  take 
approximately  5  work  hours,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Required  parts  cost  would  be 
provided  at  no  charge  to  operators  by 
the  manufacturer  of  the  slide  system 
(Air  Cruisers  Company).  Based  on  these 
figures,  the  cost  impact  of  the 


modification  requirements  of  this  AD 
would  be  $300  per  airplane. 

Determination  of  Rule's  Effective  Date 

Since  tJ-iis  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  vsTitten  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES. 

All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  exeunination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  96-NM-166-AD."  The 
postcard  will  be  date  stamped  and 
retiu-ned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
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it  is  detennined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-01-09    Airbus:  Amendment  39-9880. 
Docket  9&-NM-166-AD. 

Applicability:  Model  A3  21  series  airplanes; 
as  listed  in  Airbus  Industrie  All  Operator 
Telex  (AOT)  25-11,  Revision  01,  dated 
January  8, 1996,  and  Airbus  Service  Bulletin 
A320-25-1167,  dated  June  24,  1996;  on 
which  Airbus  Modification  25369  has  not 
been  installed:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/opwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  p>aragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  the  left  and  right 
emergency  evacuation  slides  at  emergency 
exits  Number  2  and  3  during  flight,  which 
could  make  these  exits  unusable  in  the  event 
of  an  emergency  and  also  could  cause 
damage  to  the  empwnnage,  accomplish  the 
following: 

(a)  Within  500  hours  time-in-service  after 
the  effective  date  of  this  AD,  conduct  a 
detailed  visual  inspection  to  detect  cracking, 
and  a  coin  tap  inspection  to  detect 
delamination,  of  the  left  and  right  enclosure 
doors  of  the  containers  in  which  the 
emergency  evacuation  slides  are  packed  ("the 
blow  out  doors")  at  emergency  exits  Number 
2  and  3,  in  accordance  with  Airbus  Industrie 
All  Operator  Telex  (AOT)  25-11,  dated 
January  4,  1996;  or  Revision  01,  dated 
January  8, 1996. 

(1)  If  no  crack  or  delamination  is  detected, 
or  if  any  crack  or  delamination  is  detected 
and  it  does  not  exceed  3  inches  (75  mm)  in 
length:  Rej)eat  the  inspections  thereafter  at 
intervals  not  to  exceed  18  months. 

(2)  If  any  crack  or  delamination  is  detected, 
and  it  is  greater  than  3  inches  (75  mm)  in 
length,  but  not  greater  than  10  inches  (250 
mm)  in  length:  Prior  to  further  flight,  repair 
the  door  in  accordance  with  the  AOT. 

(3)  If  any  crack  or  delamination  is  detected, 
and  it  is  greater  than  10  inches  (250  nun)  in 
length:  Prior  to  further  flight,  replace  the 
door  in  accordance  with  the  ACTT 

(b)  Within  36  months  after  the  effective 
date  of  this  AD,  modify  the  escape  slide 
system  in  accordance  with  Airbus  Service 
Bulletin  A320-25-1167.  dated  June  24.  1996. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

Note  2:  Airbus  Service  Bulletin  A320-25- 
1167  references  Air  Cruisers  Service  Bulletin 
SB.  005-25-04.  dated  May  24,  1996.  for 
additional  procedural  information. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  ofjerate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  and  repair  shall  be 
done  in  accordance  with  Airbus  Industrie  All 
Operator  Telex  25-11.  dated  January  4.  1996: 
or  Airbus  Industrie  All  Operator  Telex  25-11. 
Revision  01,  dated  January  8. 1996.  The 
modification  shall  be  done  in  accordance 


with  Airbus  S^vice  Bulletin  A320-25-1167, 
dated  June  24, 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U  S.C 
552(a)  and  1  CFR  pari  51.  Copies  may  be 
obtained  bom  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
January  30, 1997. 

Issued  in  Renton,  Washington,  on  January 
3,1997 

S.R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Servtce. 
|FR  Doc.  97-538  Filed  1-14-97;  8:45  am) 
BN.LMO  CODE  4910-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  175  and  178 
[Docket  No.  91 F-0356] 

Indirect  Food  Additives:  Adhesives 
and  Components  of  Coatings; 
Adjuvants,  Production  Aids,  and 
Sanitizers 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUKWIARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2,2'-ethylidenebis(4,6-di- 
fert-but>lphenyl)fluorophosphonite  as 
an  antioxidant  in  adhesives  smd  in  the 
preparation  of  polymers  intended  for 
contact  with  food.  This  action  responds 
to  a  petition  filed  by  Ethyl  Corp. 
DATES:  Effective  January  15,  1997; 
written  objections  and  requests  for  a 
hearing  by  February  14,  1997. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
12420  ParkJavra  Dr.,  rm.  1-23. 
Rockville.MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-418-3084. 

SUPPLEMENTARY  INFORMATtON:  In  a  notice 
published  in  the  Federal  Register  of 
September  30,  1991  (56  FR  49484),  FDA 
announced  that  a  food  additive  petition 
(FAP  1B4281)  had  been  filed  on  behalf 
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of  Ethyl  Corp.,  c/o  1150  17th  St.  NW., 
Washington,  DC  20036.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  175.105  Adhesives  (21 
CFR  175.105)  and  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  safe  use  of  2,2'-ethylidenebis(4,6- 
di-tert  butylphenyUfluorophosphonite 
as  an  antioxidant  in  adhesives  and  in 
the  preparation  of  polymers  intended 
for  contact  with  food. 

Subsequent  to  the  filing  of  the 
petition.  Ethyl  Corp.  was  reorganized  to 
form  Albemarle  Corp..  an  independent 
corporation.  As  a  result  of  this 
reorganization,  FDA  was  informed  that 
Albemarle  Corp.  (do  Lowell  Harmison. 
Gallery  House,  2022  R  St.  NW  , 
Washington,  DC  20009)  is  now  the 
petitioner  of  record  for  this  food 
additive  petition. 

In  FDA's  evaluation  of  the  safety  of 
2,2'-ethylidenebis(4,6-di-tert- 
butylphenyl)fluorophosphonite  (CAS 
Reg.  No.  118337-09-0),  the  agency 
reviewed  the  safety  of  the  additive, 
including  impurities  that  might  be 
present  in  the  additive.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  may  contain  minute 
amounts  of  methylene  chloride,  which 
is  a  carcinogenic  impurity  resulting 
ftxjm  the  manufacture  of  the  additive. 
Residual  amounts  of  reactants  and 
manufacturing  aids,  such  as  methylene 
chloride,  are  commonly  found  as 
contaminants  in  chemical  products, 
including  food  additives. 

I.  Determination  of  Safety 

Under  the  so-called  "general  safety 
clause"  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  US.C 
348(c)(3)(A)),  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  FDA's  food  additive 
regulations  (21  CFR  170.3(i))  define  safe 
as  'a  reasonable  certainty  in  the  minds 
of  competent  scientists  that  the 
substance  is  not  harmful  under  the 
intended  conditioiis  of  use." 

The  food  additives  anticancer,  or 
Delaney  clause  of  the  act  (21  U.S.C. 
348(c)(3)(A))  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to  the 
impurities  in  the  additive.  That  is, 
where  an  additive  itself  has  not  been 
shov^n  to  cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  clause  using  risk  assessment 
procedures  to  determine  whether  there 


is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive,  Scott  v.  FDA.  728  F.2d  322 
(6th  Cir.  1984). 

II.  Safety  of  the  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned 
uses  of  the  additive.  2,2'- 
ethylidenebis(4,6-di-fert- 
butylphenyl)fluorophosphonite  will 
result  in  exposure  to  the  additive  of  no 
greater  than  0.70  parts  per  million  in  the 
daily  diet  (3  kilograms)  which 
corresponds  to  an  estimated  daily  intake 
of  no  greater  than  2.1  milligrams  per 
person  per  day  (mg/person/day)  (Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  studies  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  studies. 
Based  on  its  review  of  these  studies  and 
the  low  level  of  exposure  to  the 
additive,  the  agency  concludes  that 
there  is  an  adequate  margin  of  safety  for 
the  proposed  use  of  the  additive. 

FD.^  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limit  of  lifetime 
human  risk  presented  by  the 
carcinogenic  chemical,  metl    'ene 
chloride,  that  may  be  presen     s  an 
impurity  in  the  additive.  Tl      risk 
evaluation  of  methylene  chloride  has 
two  aspects:  (1)  Assessment  of  the 
worst-case  exposure  to  this  impurity 
from  the  proposed  use  of  the  additive, 
and  (2)  extrapolation  of  the  risk 
observed  in  the  animal  bioassays  to  the 
condition  of  worst-case  exposure  to 
humans. 

A.  Methylene  Chloride 

FDA  has  estimated  the  hypothetical 
worst-case  exposure  to  methylene 
chloride  from  the  petitioned  uses  of  the 
additive  to  be  no  greater  than  0.9 
microgram  {^g)/person/day  (Ref.  3).  The 
agency  used  data  from  the  National 
Toxicology  Program  report  (Ref.  4)  of  an 
inhalation  bioassay  on  methylene 
chloride  to  estimate  the  upper-bound 
limit  of  lifetime  human  risk  from 
exposure  to  this  chemical  resulting  from 
the  proposed  use  of  the  petitioned 
additive.  The  results  of  the  bioassay 
demonstrated  that  methylene  chloride 
was  carcinogenic  for  mice  under  the 
conditions  of  the  study.  The  test 
material  induced  beiiign  and  malignant 
neoplasms  in  both  the  liver  and  lung  of 
both  sexes. 


The  agency  also  evaluated  data  from 
a  second  study  in  mice  of  the  same 
strain  as  used  in  the  inhalation  study.  In 
this  study,  in  which  methylene  chloride 
was  administered  in  the  drinking  water 
of  the  mice  (Ref.  5),  there  was  no 
significant  increase  in  the  incidence  of 
neoplasms  at  any  site  examined. 
However,  assuming  that  methylene 
chloride  would  induce  neoplasia  at  a 
dose  just  above  the  highest  level  tested 
in  the  drinking  water  study,  a  maximum 
potency  can  be  estimated.  This  estimate 
is  approximately  the  same  as  the 
potency  calculated  from  the  data  of  the 
inhalation  study,  providing  confidence 
that  using  the  inhalation  study  for 
upper-bound  risk  assessment  is  not 
likely  to  underestimate  any  potential 
risk  due  to  ingested  methylene  chloride 
(Ref.  6). 

Based  on  the  estimated  worst-case 
exposure  of  0.9  ng/person/di-y,  FDA 
estimates  that  the  upper-bound  limit  of 
lifetime  human  risk  from  the  uses  of  this 
additive  is  6.6  x  10',  or 6.6  in  1  billion 
(Ref.  7).  Because  of  numerous 
conservative  assumptions  used  in 
calculating  the  exposure  estimate,  the 
actual  lifetime-averaged  individual 
exposure  to  methylene  chloride  is  likely 
to  be  substantially  less  than  the  worse- 
case  exposure,  and  therefore  even  the 
upper-bound  Umit  of  lifetime  human 
risk  would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  from  exposure  to 
methylene  chloride  would  result  from 
the  proposed  use  of  the  additive. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  methylene 
chloride  present  as  an  impurity  in  the 
additive.  The  agency  finds  that 
specifications  are  not  necessary  for  the 
following  reasons:  (1)  Because  of  the 
low  levels  at  which  methylene  chloride 
may  be  expected  to  remain  as  an 
impurity,  the  agency  would  not  expect 
this  impurity  to  become  a  component  of 
food  at  other  than  extremely  low  levels; 
and  (2)  the  upper-bound  limit  of 
lifetime  human  risk  from  exposure  to 
methylene  chloride,  even  under  worst- 
case  assumptions,  is  very  low  (less  than 
7  in  1  billion). 

III.  Conclusion 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  as  an  antioxidant  used  in 
adhesives  and  in  the  preparation  of 
polymers  intended  for  contact  with  food 
is  safe,  and  that  the  additive  will 
achieve  its  intended  technical  effect. 


UMI 
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Therefore,  the  agency  concludes  that  the 
regulations  in  §§  175.105  and  178.2010 
should  be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  14,  1997,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 


Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
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between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 
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7  Memorandum  from  D  N  Harrison, 
Indirect  Additives  Branch,  to  S  H  Henry  , 
Quantitative  Risk  .Assessment  Committee, 
dated  November  8.  1993, 

List  of  Subjects 

21  CFR  Part  175 

Adhesives,  Food  additives.  Food 

packaging. 

21  CFR  Part  178 

Food  additives.  Food  packaging. 
Therefore,  under  the  Federal  Food. 
Drug,  and  Cosr.etic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drjgs,  21  CFR  parts  175 
and  178  are      lended  as  follows; 

PART  17S— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  Sees  201,  402,  409.  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
use.  321.  342.  348,  379e) 

2,  Section  175.105  is  amended  in  the 
table  in  paragraph  (c)(5)  by 
alphabetically  adding  a  new  entry  under 
the  headings  "Substances"  and 
"Limitations  '  to  read  as  follows; 

§175.105    Adhesives. 


(5)  *    * 


Substances 


LimrtatKXis 


2,2'-Ethylider>ebis(4,6-di-terJ-txrtytphenyl)fluorophosphonrte  (CAS  Reg,  No    118337-09- I  For  use  as  an  antioxidant  and  or  stat)ili2er  only. 
0). 


PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANITIZERS 

3.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 


Authority:  Sees  201 .  402,  409,  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  .^ct  (21 
use.  321.  342,  348.  379e) 

4.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
adding  a  new  entry  under  the  headings 


"Substances  '  and 
as  follows; 


.imitations"  to  read 


§178.2010    Antioxidants  and/or  stabilizers 
for  polymers. 

•         «         •         *         • 

(b)*   *   * 
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Substances 


Limitations 


22'-Ettiylideneb«s(4,6-*-fer^ 
tXJty^pheny1)fluorophosp^onlte 
118337-09-0). 


ISS 


I  For  use  only. 
IAS     Reg      No      1    As  provided  in  §175.105  of  this  chapter. 

2  In  all  polymers  used  in  contact  with  food  of  types  I,  II,  IV-B,  Vl-A,  Vl-B,  Vll-B,  and 
Vlli,  under  condrtions  of  use  B  through  H  descriljed  in  Tables  1  and  2  of  §  176.170(c) 
of  this  chapter  at  levels  not  to  exceed  0.25  percent  by  weight  of  polymers. 

3.  In  polypropylene  complying  with  §177. 1520(c)  of  this  chapter,  item  1.1,  in  contact  with 
food  of  types  III,  IV-A,  V,  Vll-A,  and  IX,  under: 

(a)  Conditions  of  use  8  through  H  described  in  Tables  1  and  2  of  §  176.170(c)  of  this 
chapter  at  levels  not  to  exceed  0.25  percent  by  weight  of  the  polymer;  or 

(b)  Condition  of  use  A,  limited  to  levels  not  to  exceed  0.1  percent  by  weight  of  the  poly- 
mer; provided  that  the  food-contact  surface  has  an  average  thickness  not  exceeding 
375  micrometers  (0.015  inch). 

4.  In  olefin  copolymers  complying  with  §  177.1520(c)  of  this  chapter,  items  3.1a  or  3.2a, 
and  containing  not  less  than  85  percent  by  weight  of  polymer  units  derived  from  pro- 
pylene, in  contact  with  food  of  types  III,  IV-A,  V.  Vll-A,  arid  IX,  and  under: 

(a)  Conditions  of  use  C  through  G,  described  in  Tables  1  and  2  of  §176. 170(c)  of  this 
chapter,  limited  to  levels  no  greater  than  0.2  percent  by  weight  of  the  copolymers;  or 

(b)  Conditions  of  use  A,  B,  and  H,  limited  to  levels  no-greater  than  0.1  percent  by  weight 
of  the  olefin  copolymers;  provided  that  the  food-contact  surface  has  an  average  thick- 
ness not  exceeding  375  micrometers  (0.015  inch). 

5.  In  olefin  polymers  complying  with  §177.1520(0)  of  this  chapter,  items  1.2  or  1.3  in 
contact  with  food  of  types  III,  IV-A,  V,  Vll-A,  and  IX,  under  conditions  of  use  A 
through  H.  descntied  in  Tables  1  and  2  of  §176.1 70(c)  of  this  chapter  at  levels  not  to 
exceed  0  i  percent  by  weight  of  the  polymers;  provided  that  the  food-contact  surface 
has  an  average  thickness  not  exceeding  375  micrometers  (0.015  inch). 

6.  In  polyethylene  compfying  with  §177. 1520(c)  of  this  chapter,  items  2.1  or  2.2,  having 
a  density  of  not  less  ttian  0.94,  in  contact  with  food  of  types  III,  IV-A,  V,  Vll-A,  and  IX, 
and  under 

(a)  Conditions  of  use  B  through  H.  described  in  Tables  1  and  2  of  §  176.170(c)  of  this 
chapter  limited  to  levels  not  to  exceed  0.2  percent  by  weight  of  the  polymers;  or 

(b)  Condition  of  use  A,  descnbed  in  Tables  1  and  2  of  §  176.170(c)  of  this  chapter,  linv 
ited  to  levels  not  to  exceed  0.1  percent  by  weight  of  the  polymer;  provided  that  the 
food-contact  surlace  has  an  average  thickness  not  exceeding  125  micrometers  (0.005 
inch) 

7.  In  olefin  copolymers  complying  with  §  177.1520(c)  of  this  chapter,  items  3.1a,  3.1b, 
3  2a.  or  3  2b,  containing  not  less  ttian  85  percent  by  weight  of  polymer  units  denved 
from  ethylene  and  having  a  density  of  not  less  than  0.94,  in  contact  with  food  of  types 
III.  IV-A,  V,  Vll-A,  and  IX,  and  under: 

(a)  Condrtions  of  use  C  through  G,  described  in  Tables  1  and  2  of  §176. 170(c)  of  this 
chapter  limited  to  levels  not  to  exceed  0.2  percent  by  weight  of  the  copolymers;  or 

(b)  Corxlitions  of  use  A,  B,  and  H,  limited  to  levels  not  to  exceed  0.1  percent  by  weight 
of  the  copolymers;  provided  that  the  food-contact  surface  fias  an  average  thickness 
not  exceeding  i25  micrometers  (0.005  inch). 

8.  In  olefin  polymers  complying  with  §177. 1520(c)  of  this  ctiapter,  items  3.1a,  3.1b.  3.2a, 
or  3  2b  containing  not  less  than  85  percent  by  weighrt  of  polymer  units  derived  from 
ethylene,  m  contact  with  food  of  tyf)es  III,  IV-A,  V,  Vll-A,  and  IX,  under  conditions  of 
use  A  through  H,  as  described  in  Tat)les  1  and  2  of  §  176.170(c)  of  this  chapter  at  lev- 
els not  to  exceed  0.1  percent  by  weight  of  the  copolymer;  provkled  that  the  food-corv 
tact  surface  has  an  average  thickness  not  exceeding  75  micrometers  (0.003  inch). 

9.  In  polyethylene  phthalate  polymers  complying  with  §  177.1630  of  this  chapter  in  con- 
tact with  food  of  types  III.  IV-A,  V,  Vl-C,  Vll-A,  and  IX,  and  under: 

(a)  Conditions  of  use  B  through  H,  descritjed  in  Tables  1  and  2  of  §176. 170(c)  of  this 
chapter,  limited  to  levels  not  to  exceed  0.3  percent  by  weight  of  the  polymers;  or 

(b)  Condition  of  use  A  with  food  of  types  III,  IV-A,  V,  Vll-A,  and  IX,  and  limited  to  levels 
not  to  exceed  0  i  percent  by  weight  of  tfie  polymers;  provided  that  ttie  film  thickness 
does  not  exceed  875  micrometers  (0.035  irKih). 


Dated:  [anuary  6.  1997. 
William  K.  Hubbard. 

Associate  Commissioner  'or  Policv 

Coordination. 

[FR  Doc  97-1021  Filed  1-14-97.  8  45  aiTi] 
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21  CFR  Part  178 
[Docket  No.  93F-0309] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitlzers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  expanded  safe  use  of  di-tert- 
butylphenyl  phosphonite  condensation 
product  with  biphenyl  as  an 
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antioxidant/stabilizer  for  olefin 
polymers  and  for  rubber  articles 
intended  for  repeated  use  in  contact 
with  food.  This  action  is  in  response  to 
a  petition  filed  by  Sandoz  AG 
(currently.  Clariant  Huningue  S.A.). 

DATES:  Effective  JanuarylS.  1997; 
written  objections  and  requests  for  a 
hearing  by  February  14.  1997. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  7,  1993  (58  FR  52315),  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4395)  had  been  filed  by  Sandoz 
AG  (currently,  Clariant  Huningue  S.A.). 
c/o  Registration  and  Consulting  Co., 
Ltd.,  CH-4452  Itingen/Basel, 
Switzerland.  The  petition  proposed  to 
amend  the  food  additive  regulations  in 
§  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  expanded 
safe  use  of  di-fert-butylphenyl 
phosphonite  condensation  product  with 
biphenyl  as  an  antioxidant/stabilizer  for 
olefin  polymers  and  for  rubber  articles 
intended  for  repeated  use  in  contact 
with  food. 

Based  on  more  precise  analytical  data 
on  the  isomeric  composition  of  the 
antioxidant,  the  petitioner  has  obtained 
a  new  CAS  Reg.  No.  for  the  subject 
additive.  This  final  rule,  therefore,  uses 
the  new.  corrected.  CAS  Reg.  No.. 
119345-01-6. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that:  (1)  The  proposed 
use  of  the  additive  is  safe,  (2)  the  food 


additive  will  have  the  intended 
technical  effect,  and  (3)  the  regulations 
in  §  178.2010  should  be  amended  as  set 
forth  below. 

In  accordance  vdth  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  14,  1997.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 


analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  jopies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  178  is 
amended  as  follows: 

PART  17&— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees  201.  402.  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342,  348,  379e) 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  re\ising  the 
entry  for  "Di-(ert-butylphenyl 
phosphonite  condensation  product  with 
biphenyl  *  *  •"  under  the  heading 
"Substances"  and  by  revising  entries 
"1."  and  "4."  and  adding  a  new  entr\- 
"5."  under  the  heading  "Limitations  '  to 
read  as  follows: 

§  1 78.201 0    Antioxidants  and/or  stabilizers 
tor  polymers. 
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Substances 


Limitations 


Di-terMxjtylphenyl  phosphonrte  condensatKxi  pfoduct  with  btphenyl 
(CAS  Reg.  1^.  1 19345-01-6)  produced  by  the  condensation  of  2.4- 
di-fefHxrtylpheno(  with  the  Friedel-Crafts  addition  product  (phos- 
phorus tnchkxide  and  biphenyl)  so  that  ttie  food  additive  has  a  mini- 
mum phosphorus  content  of  5.4  percent,  an  acid  value  not  exceeding 
10  mg  KOH/gm.  and  a  metting  range  of  85  'C  to  1 10  =C  (185  'F  to 
230 'F). 


For  use  only: 

1   At  levels  not  to  exceed  0.1  percent  by  weight  of  olefin  polymers 
complying  with  §  1 77.1520(c)  of  this  chapter,  items  1 .1 .  1 .2,  1 .3, 
3.2b,  3.3a.  3.3b.  3.4.  3.5.  and  3.1a  (where  the  density  is  not  less 
than  0.85  gram  per  cut)ic  centimeter  and  not  more  than  0.91  gram 
per  cubic  centimeter);  and  2.1,  2.2.  2.3.  3.1a,  3.1b,  3.2a.  and  3.6 
(where  the  density  is  not  less  than  0.94  gram  per  cubic  centimeter) 
arxj  5. 


Dated:  December  19,  1996. 
Fred  R.  Stumk. 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc.  97-946  Filed  1-14-97;  8:45  am) 

BILLMQ  COOC  4iaO-01-F 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  In  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guarantv 
Corporation. 

ACDOH:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  February  1997 

EFFECnVE  DATE:  February  1,  1997. 

F0«  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  CieneraJ 
Counsel,  Office  of  the  C^eneral  Counsel, 
Pension  Benefit  Guarantv  Corporation, 
1200  K  Street,  NW..  Washington.  DC 
20005. 202-326-4024  (202-326-^179 
for  TTY  and  TDD) 

SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 


At  levels  not  to  exceed  0.15  percent  by  weight  of  olefin  polymers 
complying  with  §  1 77.1520(c)  of  this  chapter,  items  2.1 .  2.2,  2.3. 
3.1a.  3.1b,  3.2a.  3.4,  3.5,  and  3.6  (where  the  polyethylene  compo- 
nent has  a  density  less  than  0.94  gram  per  cubic  centimeter). 
At  levels  not  to  exceed  0.1  percent  by  weight  of  repeated  use  rub- 
ber articles  complying  with  §  1 77.2600  of  this  chapter. 


assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assiimptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  armuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
February-  1997. 

For  annuity  benefits,  the  interest 
assumptions  wiU  be  5.90  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.00  percent  thereafter.  For 
benefits  to  be  paid  as  lump  sums,  the 
interest  a.ssumptions  to  be  used  by  the 
PBGC  will  be  4.75  percent  for  the  period 
dunng  which  a  benefit  is  in  pdv  status 
and  4.00  percent  dunng  any  years 
preceding  the  benefit's  placement  in  pay 
status.  The  above  annuity  interest 
assumptions  represent  an  increase  (from 
those  in  effect  for  lanuary  1997)  of  0.10 
percent  for  the  first  25  years  following 
the  valuation  date  and  are  otherwise 
unchanged  The  lump  sum  interest 
assumptions  represent  an  increase  (from 
those  in  effect  for  lanuarv  1997)  of  .25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  are 
otherwise  unchanged. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 


are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  wiih  valuation  dates 
during  February  1997,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing.  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— {AMENDED] 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3). 
1341.  1344,  1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I.  and  Rate  Set  40  is 
added  to  Table  II.  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 
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Appendix  B  to  Part  4044 — Interest  Rates  Used  To  Value  Annuities  and  Lump  Sums 

Table  I. — Annuity  Valuations 

[This  table  sets  forth,  for  each  indicated  calendar  month,  the  interest  rates  (denoted  by  i,.  i:.  *  *  *  and  referred  to  generally 
as  /,)  assumed  to  be  in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month:  those 
anniversaries  are  specified  in  the  columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed 
anniversary  date.) 


For  valuation  dates  occurring  in  the  month — 


The  values  of  i,  are 


tor  f  = 


tor  t: 


for  t 


FetKuary  1997 


.0590 


1-25 


0500 


>25     M/A 


N/A 


Table  II. — Lump  Sum  Valuations 

[In  using  this  table:  (1)  For  benefits  for  which  the  participant  or  beneficiar\-  is  entitled  to  be  in  pay  status  on  the  valuation 
date,  the  immediate  annuity  rate  shall  apply;  (2)  For  benefits  for  which  the  deferral  period  is  v  years  (where  v  is  an  integer  and 
0  <  y  <  H/),  interest  rate  /;  shall  apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate 
shall  apply;  (3)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  n,  <  y  <  n,  +  n,-),  interest  rate 
ii  shall  apply  from  the  valuation  date  for  a  period  of  y — n,  years,  interest  rate  ;,  shall  apply  for  the  following  n,  years,  and  thereafter 
the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which  the  deferral  period  is  y  years  (whe-  ■  y  is  an  integt:  and  v  > 
n,  +  n^),  interest  rate  n  shall  apply  from  the  valuation  date  for  a  f)eriod  of  y — n, — n.-  years,  interest  rate  ;,-  shall  applv  for  the 
following  n2  years,   interest   rate   i,   shall   apply   for  the  following   n/   years,   and   thereafter  the   immediate   annuity   rate   shall   apply.) 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 
annuity  rate 

(percent) 


Deterred  annuities  (percent) 


n, 


40 


02-1-97 


03-1-97 


4.75 


4.00 


4.00 


4.00 


Issued  in  Washington,  DC,  on  this  10th  day 
of  January  1997. 

Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  97-1062  Filed  1-14-97;  8:45  am] 

BILLING  CODE  7708-01 -P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  150 

Courts  of  Criminal  Appeals  Rules  of 
Practice  and  Procedure 


AGENCY:  Defense, 
ACTION:  Final  rule. 


SUMMARY:  This  rule  of  practice  and 
procedure  is  issued  pursuant  to  Article 
66(f).  Uniform  Code  of  Military  Justice 
(10  U,S,C.  866(f)  (1994)).  It  is  a  uniform 
rule  of  practice  and  procedure  for  all 
military  Courts  of  Criminal  Appeals. 
EFFECTIVE  DATE:  May  1,  1996, 
FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  Charles  B,  Heimburg — (202) 
767-1550,  172  Luke  Avenue,  Boiling 
Air  Force  Base,  Washington,  D,C,  20332, 


SUPPLEMENTARY  INFORMATION:  The 
anticipated  citation  of  the  rules  will  be 
32  CFR  Part  150.  The  notification  of 
opportunity  to  review  and  comment  on 
these  rules  was  pubUshed  in  the  Federal 
Register  on  December  13.  1995  at  60  FR 
64031-02,  Comments  were  received  and 
considered. 

These  rules  are  not  subject  to 
Executive  Order  12866,  "Regulatory 
Planning  and  Review,"  Public  Law  96- 
354,  "Regulatory  Flexibility  Act;"  or 
Public  Law  96-511,  "Paperwork 
Reduction  Act." 

List  of  Subjects  in  32  CFR  Part  150 

Administrative  practice  and 
procedure.  Courts.  Military  law. 

Accordingly,  32  CFR  part  150  is 
revised  to  read  as  follows: 

PART  150— COURTS  OF  CRIMINAL 
APPEALS  RULES  OF  PRACTICE  AND 
PROCEDURE 


Sec. 

150.1 

Name  and  seal. 

150.2 

jurisdiction. 

150.3 

Scop)e  of  review. 

150.4 

CJuorum. 

150.5 

Place  for  filing  p>af)ers. 

150.6 

Signing  of  papers 

150  7     Computation  of  time 

150.8     Qualification  of  counsel 

150  9     Conduct  of  counsel 

150  10     Request  for  appellate  defense 

counsel, 
150  11     Assignment  of  counsel 
150.12     Retention  of  civilian  counsel 
150  13     Notice  of  app>earance  of  counsel. 
150  14     Waiver  or  withdrawal  of  appellate 

review. 
150  15     Assignments  of  error  and  briefs. 

150.16  Oral  arguments 

150.17  En  banc  proceedings 

15018     Orders  and  decisions  of  the  Court 
150  19     Reconsideration 

150.20  Petitions  for  extraordinar\  relief, 
answer,  and  reply 

150.21  .Appeals  by  the  I'niied  States. 

150.22  Petitions  for  new  trial. 

150.23  Motions 

150.24  Continuances  and  intericx  uton. 
matters. 

150  25     .Susfx-nsion  of  rules 

150.26  Internal  rules 

150.27  Recording,  photographing. 
broadcasting,  or  telecasting  of  hearings 

150  28     .Amendments. 
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Appendix  A  to  Part  150-f  onnat  for 
Okactlon  for  Review  In  a  Court  of  Criminal 
Appeals 

Appendix  B  to  Part  150— format  for 
Asalgnment  of  Errors  and  Brief  on  Behalf  of 
Accused  6 150.15) 

Authority:  Article  66(fl,  Uniform  Code  of 
Military  Justice  (10  U.S.Q  §866{fl  (1994)). 

fisai    Name  and  seal. 

(a)  The  titles  of  the  Courts  of  Criminal 
Appeals  of  the  respective  services  are: 

(1)  "United  States  Army  Court  of 
Criminal  Appeals." 

(2)  "United  States  Navy-Marine  Corps 
Court  of  Criminal  Appeals." 

(3)  "United  States  Air  Force  Court  of 
Criminal  Appeals." 

(4)  "United  States  Coast  Guard  Court 
of  Criminal  Appeals." 

(b)  Each  Court  is  authorized  a  seal  in 
the  discretion  of  the  Judge  Advocate 
General  concerned.  The  design  of  such 
seal  shall  include  the  title  of  the  Court. 

$150.2    Jurisdiction. 

(a)  The  jurisdiction  of  the  Court  is  as 
follows: 

(1)  Review  under  Article  66.  All  cases 
of  trial  by  court-martial  in  which  the 
sentence  as  approved  extends  to: 

(ij  Death;  or 

(ii)  Dismissal  of  a  commissioned 
officer,  cadet  or  midshipman, 
dishonorable  or  bad-conduct  discharge, 
or  confinement  for  1  year  or  longer;  and 
in  which  the  accused  has  not  waived  or 
withdrawn  appellate  review. 

(2)  Review  upon  direction  of  the  Judge 
Advocate  General  under  Article  69.  All 
cases  of  trial  by  court-martial  in  which 
there  has  been  a  finding  of  guilty  and  a 
sentence: 

(i)  For  which  Article  66  does  not 
otherwise  provide  appellate  review,  and 

(ii)  Which  the  Judge  Advocate  General 
forwards  to  the  Court  for  review 
pursuant  to  Article  69(d),  and 

(iii)  In  which  the  accused  has  not 
waived  or  withdrawn  appellate  review. 

(3)  Review  under  Article  62.  All  cases 
of  trial  by  court-martial  in  which  a 
punitive  discharge  may  be  adjudged  and 
a  military  judge  presides,  and  in  which 
the  government  appeals  an  order  or 
ruling  of  the  military  judge  that 
terminates  the  proceedings  with  respect 
to  a  charge  or  specification  or  excludes 
evidence  that  is  substantial  proof  of  a 
fact  material  to  the  proceedings,  or 
directs  the  disclosure  of  classified 
information,  imposes  sanctions  for 
nondisclosure  of  classified  information, 
or  refuses  to  issue  or  enforce  a 
protective  order  sought  by  the  United 
States  to  prevent  the  disclosure  of 
classified  information. 

(4)  Review  under  Article  73.  All 
petitions  for  a  new  trial  in  cases  of  trial 


by  court-meirtial  which  are  referred  to 
the  Court  by  the  Judge  Advocate 
General. 

(b)  Extraordinary  writs.  The  Court 
may,  in  its  discretion,  entertain 
petitions  for  extraordinary  relief 
including,  but  not  limited  to,  writs  of 
mandamus,  writs  of  prohibition,  writs  of 
habeas  corpus,  and  writs  of  error  coram 
nobis. 

(c)  Effect  of  rules  on  jurisdiction. 
Nothing  in  this  part  shall  be  construed 
to  extend  or  limit  the  jurisdiction  of  the 
Courts  of  Criminal  Appeals  as 
established  by  law. 

§150.3    Scope  of  review. 

In  cases  referred  to  it  for  review 
pursuant  to  Article  66,  the  Court  may 
act  only  with  respect  to  the  findings  and 
sentence  as  approved  by  the  convening 
authority.  In  reviewing  a  case  or  action 
under  Article  69(d)  or  in  determining  an 
appeal  under  Article  62,  the  Court  may 
act  only  with  respect  to  matters  of  law. 
The  Court  may.  in  addition,  review  such 
other  matters  and  take  such  other  action 
as  it  determines  to  be  proper  under 
substantive  law.e 

§  150.4    Quorum. 

(a)  In  panel.  When  sitting  in  panel,  a 
majority  of  the  judges  assigned  to  that 
panel  constitutes  a  quorum  for  the 
purpose  of  hearing  or  determining  any 
matter  referred  to  the  panel.  The 
determination  of  any  matter  referred  to 
the  panel  shall  be  according  to  the 
opinion  of  a  majority  of  the  judges 
participating  in  the  decision.  However, 
any  judge  present  for  duty  may  issue  all 
necessary  orders  concerning  any 
proceedings  pending  on  panel  and  any 
judge  present  for  duty,  or  a  clerk  of 
court  or  commissioner  to  whom  the 
Court  has  delegated  authority,  may  act 
on  uncontested  motions,  provided  such 
action  does  not  finally  dispose  of  a 
petition,  appeal,  or  case  before  the 
Court. 

(b)  En  banc.  When  sitting  as  a  whole, 
a  majority  of  the  judges  of  the  Court 
constitutes  a  quorum  for  the  purpose  of 
hearing  and  determining  any  matter 
before  the  Court.  The  determination  of 
any  matter  before  the  Court  shall  be 
according  to  the  opinion  of  a  majority  of 
the  judge  participating  in  the  decision. 
In  the  absence  of  a  quorum,  any  judge 
present  for  duty  may  issue  all  necessary 
orders  concerning  any  proceedings 
pending  in  the  Court  preparatory  to 
hearing  or  decision  thereof. 

§150.5    Place  for  filing  papers. 

When  the  filing  of  a  notice  of 
appecirance.  brief,  or  other  paper  in  the 
office  of  a  Judge  Advocate  General  is 
required  by  this  part,  such  papers  shall 


be  filed  in  the  office  of  the  Judge 
Advocate  General  of  the  appropriate 
armed  force  or  in  such  other  place  as  the 
Judge  Advocate  General  or  rule 
promulgated  pursuant  to  §  150.26  may 
designate.  If  transmitted  by  medl  or 
other  means,  they  are  not  filed  vmtil 
received  in  such  office. 

§  1 50.6    Signing  of  papers. 

All  formal  papers  shall  be  signed  and 
shall  show,  typewritten  or  printed,  the 
signer's  name,  address,  military  grade  (if 
any),  and  the  capacity  in  which  the 
paper  is  signed.  Such  signature 
constitutes  a  certification  that  the 
statements  made  therein  are  true  and 
correct  to  the  best  of  the  knowledge, 
information,  and  belief  of  the  persons 
signing  the  paper  and  that  the  paper  is 
filed  in  good  faith  and  not  for  purposes 
of  unnecessary  delay. 

§  150.7    Computation  of  time. 

In  computing  any  period  of  time 
prescribed  or  allowed  by  this  part,  by 
order  of  the  Court,  or  by  any  applicable 
statute,  the  day  of  the  act,  event  or 
default  after  which  the  designated 
period  of  time  begins  to  run  is  not  to  be 
included.  The  last  day  of  the  period  so 
computed  is  to  be  included,  unless  it  is 
a  Saturday,  Sunday,  or  legal  holiday,  or, 
when  the  act  to  be  done  is  the  filing  of 
a  paper  in  court,  a  day  on  which  the 
office  of  the  Clerk  of  the  Court  is  closed 
due  to  weather  or  other  conditions  or  by 
order  of  the  Chief  Judge,  in  which  event 
the  period  runs  until  the  end  of  the  next 
day  which  is  neither  a  Saturday, 
Sunday,  nor  a  holiday. 

§  1 50.8    Qualification  of  cou  nsei. 

(a)  All  counsel.  Counsel  in  any  case 
before  the  Court  shall  be  a  member  in 
good  standing  of  the  bar  of  a  Federal 
Court,  the  highest  court  of  a  State  or 
another  recognized  bar. 

(b)  Military  counsel.  Assigned 
appellate  defense  and  appellate 
government  counsel  shall,  in  addition, 
be  quahfied  in  accordance  with  Articles 
27(b)(1)  and  70(a),  Uniform  Code  of 
Military  Justice. 

(c)  Admission.  Each  Court  may 
license  counsel  to  appear  before  it. 
Otherwise,  upon  entering  an 
appearance,  counsel  shall  be  deemed 
admitted  pro  hac  vice,  subject  to  filing 
a  certificate  setting  forth  required 
qualifications  if  directed  by  the  Court. 

(d)  Suspension.  No  counsel  may 
appear  in  any  proceeding  before  the 
Court  while  suspended  fi-om  practice  by 
the  Judge  Advocate  General  of  the 
service  concerned. 

§  1 50.9    Conduct  of  counsel. 

The  conduct  of  counsel  appearing 
before  the  Court  shall  be  in  accordance 
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with  rules  of  conduct  prescribed 
pursuant  to  Rule  for  Courts-Martial  109 
by  the  Judge  Advocate  General  of  the 
service  concerned.  However,  the  Court 
may  exercise  its  inherent  power  to 
regulate  counsel  appearing  before  it. 
including  the  power  to  remove  counsel 
from  a  particular  case  for  misconduct  in 
relation  to  that  case.  Conduct  deemed 
by  the  Court  to  warrant  consideration  of 
suspension  from  practice  or  other 
professional  discipline  shall  be  reported 
by  the  Court  to  the  Judge  Advocate 
General  concerned. 

§150.10    Request  for  appellate  defense 
counsel. 

An  accused  may  be  represented  before 
the  Court  by  appellate  counsel  detailed 
pursuant  to  Article  70(a)  or  by  civilian 
counsel  provided  by  the  accused,  or 
both.  An  accused  who  does  not  waive 
appellate  review  pursuant  to  Rule  for 
Courts-Martial  1110  shall,  within  10 
days  after  service  of  a  copy  of  the 
convening  authority's  action  under  Rule 
for  Courts-Martial  1107(h),  forward  to 
the  convening  authority  or  the  Judge 
Advocate  General: 

(a)  A  request  for  representation  by 
military  appellate  defense  counsel,  or 

(b)  Notice  that  civilian  counsel  has 
been  retained  or  that  action  has  been 
taken  to  retain  civilian  counsel  (must 
include  name  and  address  of  civilian 
counsel),  or 

(c)  Both  a  request  for  representation 
by  military-  appellate  defense  counsel 
under  paragraph  (a)  for  this  section  and 
notice  regarding  civilian  counsel  under 
paragraph  (b)  of  this  section,  or 

(d)  A  waiver  of  representation  by 
counsel. 

§  150.1 1    Assignment  of  counsel. 

(a)  When  a  record  of  trial  is  referred 
to  the  court — 

(1)  If  the  accused  has  requested 
representation  by  appellate  defense 
counsel,  pursuant  to  Article  70(c)(1). 
counsel  detailed  pursuant  to  Article 
70(a)  will  be  assigned  to  represented  the 
accused;  or 

(2)  If  the  accused  gives  notice  that  he 
or  she  has  retained  or  has  taken  action 
to  retain  civilian  counsel,  appellate 
defense  counsel  shall  be  assigned  to 
represent  the  interests  of  the  accused 
pending  appearance  of  civilian  counsel. 
Assigned  defense  counsel  will  continue 
to  assist  after  appearance  by  civilian 
counsel  unless  excused  by  the  accused: 
or 

(3)  If  the  accused  has  neither 
requested  appellate  counsel  nor  given 
notice  of  action  to  retain  civilian 
counsel,  but  has  not  waived 
representation  by  counsel,  appellate 
defense  counsel  will  be  assigned  to 


represent  the  accused,  subject  to  excusal 
by  the  accused  or  by  direction  of  the 
Court, 
(b)  In  anv  case — 

(1)  The  Court  may  request  counsel 
when  counsel  have  not  been  assigned. 

(2)  Pursuant  to  Article  70(c)(2),  and 
subject  to  paragraph  (a)(2)  of  this 
section,  appellate  defense  coun.sel  will 
represent  the  accused  when  the  United 
States  is  represented  by  counsel  before 
the  Court. 

§150.12    Retention  of  civilian  counsel. 

When  civilian  counsel  represents  an 
accused  before  the  Court,  the  Court  will 
notify  counsel  when  the  record  of  trial 
is  received.  If  both  civilian  and  assigned 
appellate  defense  counsel  represent  'he 
accused,  the  Court  will  regard  civilian 
counsel  as  primary  counsel  unless 
notified  otherwise.  Ordinarily,  civilian 
counsel  will  use  the  accused's  copy  of 
the  record.  Civilian  counsel  may 
reproduce,  at  no  expense  to  the 
government,  appellate  defense  counsel's 
copy  of  the  record. 

§150.13    Notice  of  appearance  of  counsel. 

Militant'  and  civilian  appellate 
counsel  shall  file  a  written  notice  of 
appearance  with  the  Court.  The  filing  of 
any  pleading  relative  to  a  case  which 
contains  the  signature  of  counsel 
constitutes  notice  of  appearance  of  suc;h 
counsel. 

§  150.14    Waiver  or  withdrawal  of  appellate 
review. 

Withdrawals  from  appellate  review, 
and  waivers  of  appellate  review  filed 
after  expiration  of  the  period  prescribed 
by  the  Rule  for  Courts-Martial 
11 10(f)(1),  will  be  referred  to  the  Court 
for  consideration  At  its  dist:retion.  the 
Court  may  require  the  filing  of  a  motion 
for  withdrawal,  issue  a  show  cause 
order,  or  grant  the  withdrawal  without 
further  action,  as  may  be  appropriate. 
The  Court  will  return  the  record  of  trial, 
in  a  case  withdrawn  from  appellate 
review,  to  the  Judge  Advocate  General 
for  action  pursuant  to  Rule  for  Courts- 
Martial  1112. 

§150.15    Assignments  Of  error  and  briefs. 

(a)  General  provisions.  Appellate 
counsel  for  the  accused  may  file  an 
assignment  of  error  if  any  are  to  be 
alleged,  setting  forth  separately  each 
error  asserted.  The  assignment  of  errors 
should  be  included  in  a  brief  for  the 
accused  in  the-format  set  forth  in 
Appendix  B  to  this  part.  An  original  of 
all  assignments  of  error  and  briefs,  and 
as  many  additional  copies  as  shall  be 
prescribed  by  the  Court,  shall  be 
submitted.  Briefs  and  assignments  of 
errors  shall  be  typed  or  printed,  double- 
spaced  on  white  paper,  and  securely 


fastened  at  the  top.  All  references  to 
matters  contained  in  the  record  shall 
show  record  page  numbers  and  any 
exhibit  designations.  A  brief  on  behalf 
of  the  government  shall  be  of  like 
character  as  that  prescribed  for  the 
accused 

(b)  Time  for  filing  and  number  of 
briefs.  Any  brief  for  an  accused  shall  l^ 
filed  within  60  days  after  appellate 
counsel  has  been  notified  of  the  receipt 
of  the  record  in  the  Office  of  the  ludge 
.■\dvocate  General  If  the  Judge  Advocate 
Creneral  has  directed  appellate 
government  counsel  to  represent  the 
United  States,  such  counsel  shall  file  an 
answer  on  behalf  of  the  government 
within  30  days  after  any  brief  and 
assignment  of  errors  has  been  filed  on 
behalf  of  an  accused.  Appellate  counsel 
for  an  accu.sed  may  file  a  reply  brief  no 
later  than  7  days  after  the  filing  of  a 
response  brief  on  behalf  of  the 
government.  If  no  brief  is  filed  on  behalf 
of  an  accused,  a  brief  on  behalf  of  the 
government  may  be  filed  within  30  days 
after  expiration  of  the  time  allowed  for 
the  filing  of  a  brief  on  behalf  of  the 
accused. 

(c)  Appendix  The  brief  of  either  party 
may  include  an  appendix.  If  an 
unpublished  opinion  is  cited  in  the 
brief,  a  copy  shall  be  attached  in  an 
appendix.  The  appendix  may  also 
include  extracts  of  statutes,  rules,  or 
regulations.  A  motion  must  be  filed 
under  §  150.23,  infra,  to  attach  any  other 
matter. 

§150.16    Oral  arguments. 

Oral  arguments  may  be  heard  in  the 
discretion  of  the  Court  upon  motion  by 
either  party  or  when  otherwise  ordered 
by  the  Court  The  motion  of  a  party  for 
oral  argument  shall  be  made  no  later 
than  7  days  after  the  filing  of  an  answer 
to  an  appellant's  brief.  Such  motion 
shall  identify  the  issue(s)  upon  which 
counsel  seek  argument.  The  Court  may. 
on  its  own  motion,  identify  the  issue(s) 
upon  which  it  wishes  argument. 

§  150.17    En  banc  proceedings. 

(a)(1)  A  party  niay  suggest  the 
appropriateness  of  consideration  or 
reconsideration  by  the  Court  as  a  whole. 
Such  consideration  or  reconsideration 
ordinarily  will  not  be  ordered  except: 

(i)  When  consideration  by  the  full 
Court  is  necessary  to  secure  or  maintain 
uniformity  of  decision,  or 

(ii)  When  the  proceedings  involve  a 
question  of  exceptional  importance,  or 

liii)  When  a  sentenc:e  bemi^  reviewed 
pursuant  to  .Article  66  extends  to  death. 

(2)  In  cases  being  reviewed  pursuant 
to  Article  66.  a  party's  suggestion  that  a 
matter  be  considered  initially  by  the 
Court  as  a  whole  must  be  filed  with  the 
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Court  within  7  days  after  the 
government  files  its  answer  to  the 
assignment  of  errors,  or  the  appellant 
files  a  reply  under  §  150  15(b).  In  other 
proceedings,  the  suggestion  must  he 
filed  with  the  party's  initial  petition  or 
other  initial  pleading,  or  within  7  days 
after  the  response  thereto  is  filed.  A 
suggestion  for  reconsideration  by  the 
Court  as  a  whole  must  be  made  within 
the  time  prescribed  by  §  150.19  for  filing 
a  motion  for  reconsideration.  No 
response  to  a  suggestion  for 
consideration  or  reconsideration  by  the 
Court  as  a  whole  may  be  filed  unless  the 
Court  shall  so  order. 

(b)  The  suggestion  of  a  party  for 
consideration  or  reconsideration  bv  the 
Court  as  a  whole  shall  be  transmitted  to 
each  judge  of  the  Court  who  is  present 
for  duty,  but  a  vote  need  not  be  taken 
to  determine  whether  the  cause  shall  be 
considered  or  reconsidered  by  the  Court 
as  a  whole  on  such  a  suggestion  made 
by  a  party  unless  a  judge  requests  a  vote 

(c)  A  majority  of  the  judges  present  for 
duty  may  order  that  any  appeal  or  other 
proceeding  be  considered  or 
reconsidered  by  the  Court  sitting  as  a 
whole.  However,  en  banc 
reconsideration  of  an  en  banc  decision 
will  not  be  held  unless  at  least  one 
member  of  the  original  majority  concurs 
in  a  vote  for  reconsideration. 

(d)  This  rule  does  not  affect  the  power 
of  the  Court  sua  sponte  to  consider  or 
reconsider  any  case  sitting  as  a  whole. 

$15ai8    Orttorsand  decisions  of  the 
Court 

The  Court  shall  give  notice  of  its 
orders  and  decisions  bv  immediately 
serving  them,  when  rendered,  on 
appellate  defense  counsel,  including 
civilian  counsel,  if  any,  government 
counsel  and  the  ludge  Advocate 
General,  or  designee,  as  appropriate. 

f  1 50. 1 9    Reconskteratlon. 

(a)  The  Court  may.  in  its  discretion 
and  on  its  own  motion,  enter  an  order 
announcing  its  intent  to  reconsider  its 
decision  or  order  in  any  case  not  later 
than  30  days  after  service  of  such 
decision  or  order  on  appellate  defense 
counsel  or  on  the  appellant,  if  the 
appellant  is  not  represented  by  counsel, 
provided  a  petition  for  grant  of  review 
or  certificate  for  review  has  not  been 
filed  with  the  United  States  Court  of 
Appeals  for  the  Armed  Forces,  or  a 
record  of  trial  for  review  under  Article 
67fb)  has  not  been  received  by  that 
Court.  No  briefs  or  arguments  shall  be 
received  unless  the  order  so  directs. 

fb)  Provided  a  petition  for  grant  of 
review  or  certificate  for  review  has  not 
been  filed  with  the  United  States  Court 
of  Appeals  for  the  Armed  Forces,  or  a 


re<:ord  of  trial  for  review  under  Article 
67(b)  or  writ  appeal  has  not  been 
received  by  the  United  States  Court  of 
Appeals  for  the  Armed  Forces,  the  Court 
may.  in  its  discretion,  reconsider  its 
decision  or  order  in  any  case  upon 
motion  filed  either; 

(1)  By  appellate  defense  counsel 
within  30  days  after  receipt  by  counsel, 
or  by  the  appellant  if  the  appellant  is 
not  represented  by  coun.sei.  of  a 
decision  or  order,  or 

(2)  By  appellate  government  counsel 
within  30  days  after  the  decision  or 
order  is  received  by  counsel. 

(c)  A  motion  for  refjonsideration  shall 
briefly  and  directly  state  the  grounds  for 
reconsideration,  including  a  statement 
of  facts  showing  jurisdiction  in  the 
Court.  A  reply  to  the  motion  for 
reconsideration  will  be  received  by  the 
Court  only  if  filed  within  7  days  of 
receipt  of  a  copy  of  the  motion.  Oral 
arguments  shall  not  be  heard  on  a 
motion  for  reconsideration  unless 
ordered  by  the  Court.  The  original  of  the 
motion  filed  with  the  Court  shall 
indicate  the  date  of  receipt  of  a  copy  of 
the  same  by  opposing  counsel. 

(d)  The  time  limitations  prescribed  by 
this  part  shall  not  be  extended  under  the 
authority  of  §§  150.24  or  150.25  beyond 
the  expiration  of  the  time  for  filing  a 
petition  for  review  or  writ  appeal  with 
the  United  States  Court  of  Appeals  for 
the  Armed  Forces,  except  that  the  time 
for  filing  briefs  by  either  party  may  be 
extended  for  good  cause. 

§  1 50. 20    Petitions  lor  extraordinary  relief, 
answer,  and  reply. 

(a)  Petition  for  extraordinary  relief.  A 
petition  for  extraordinary  relief  in  the 
number  of  copies  required  by  the  Court 
shall  be  accompanied  by  proof  of 
service  on  each  party  respondent  and 
will  contain: 

( 1 )  A  previous  history  of  the  case 
including  whether  prior  actions  have 
been  filed  or  are  pending  for  the  same 
relief  in  this  or  any  other  court  and  the 
disposition  or  status  of  such  actions; 

(2)  A  concise  and  objective  statement 
of  all  facts  relevant  to  the  issue 
presented  and  of  any  pertinent  opinion, 
order  or  ruling; 

(3)  A  copy  of  any  pertinent  parts  of 
the  record  and  all  exhibits  related  to  the 
petition  if  reasonably  available  and 
transmittable  at  or  near  the  time  the 
petition  is  filed; 

(4)  A  statement  of  the  i§sue; 

(5)  The  specific  relief  sought; 

(6)  Reasons  for  granting  the  writ; 

(7)  The  jurisdictional  basis  for  relief 
sought  and  the  reasons  why  the  relief 
sought  cannot  be  obtained  during  the 
ordinary  course  of  appellate  review; 

(8)  If  desired,  a  request  for 
appointment  of  appellate  counsel. 


(b)  Format.  The  title  of  the  petition 
shall  include  the  name,  military  grade 
and  service  number  of  each  named  party 
and,  where  appropriate,  the  official 
military  or  civilian  title  of  any  named 
party  acting  in  an  official  capacity  as  an 
officer  or  agent  of  the  United  States. 
When  an  accused  has  not  been  named 
as  a  party,  the  accused  shall  be 
identified  by  name,  military  grade  and 
service  number  by  the  petitioner  and 
shall  be  designated  as  the  real  party  in 
interest. 

(c)  Electronic  petitions.  The  Court  will 
docket  petitions  for  extraordinary  relief 
submitted  by  electronic  means.  A 
petition  submitted  by  electronic  means 
will  conclude  with  the  full  name  and 
address  of  petitioner's  counsel,  if  any, 
and  will  state  when  the  written  petition 
and  brief,  when  required,  were 
forwarded  to  the  Court  and  to  all  named 
respondents,  and  by  what  means  they 
were  forwarded. 

(d)  Notice  to  the  fudge  Advocate 
General.  Immediately  upon  receipt  of 
any  petition,  the  clerk  shall  forward  a 
copy  of  the  petition  to  the  appropriate 
Judge  Advocate  General  or  designee. 

(e)  Briefs.  Each  petition  for 
extraordinary  relief  must  be 
accompanied  by  a  brief  in  support  of  the 
petition  unless  it  is  filed  in  propria 
persona.  The  Court  may  issue  a  show 
cause  order  in  which  event  the 
respondent  shall  file  an  answer  within 
10  days  of  the  receipt  of  the  show  cause 
order.  The  petitioner  may  file  a  reply  to 
the  answer  within  7  days  of  receipt  of 
the  answer. 

(f)  Initial  action  by  the  Court.  The 
Court  may  dismiss  or  deny  the  petition, 
order  the  respondent  to  show  cause  and 
file  an  answer  within  the  time  specified, 
or  take  whatever  other  action  it  deems 
appropriate. 

(g)  Oral  argument  and  final  action. 
The  Court  may  set  the  matter  for  oral 
argument.  However,  on  the  basis  of  the 
pleading  alone,  the  Court  may  grant  or 
deny  the  relief  sought  or  make  such 
other  order  in  the  case  as  the 
cinnimstances  may  require.  This 
includes  referring  the  matter  to  a  special 
master,  who  need  not  be  a  military 
judge,  to  further  investigate;  to  take 
evidence;  and  to  make  such 
recommendations  as  the  Court  deems 
appropriate. 

§  150.21    Appeals  by  the  United  States. 

[a)  Restricted  filing.  Only  a 
representative  of  the  government 
designated  by  the  Judge  Advocate 
General  of  the  respective  service  may 
file  an  appeal  by  the  United  States 
under  Article  62. 

(b)  Counsel.  Counsel  must  be 
qualified  and  appointed,  and  give  notice 
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of  appearance  in  accordance  with  this 
part  and  those  of  the  Judge  Advocate 
General  concerned. 

(c)  Form  of  appeal.  The  appeal  must 
include  those  documents  specified  by 
Rule  for  Courts-Martial  908  and  bv 
applicable  regulations  of  the  Secretar\- 
concerned.  A  certificate  of  the  Notice  of 
Appeal  described  in  Rule  for  Courts- 
Martial  908fb)(3)  must  be  included.  The 
certificate  of  ser\'ice  must  reflect  the 
date  and  time  of  the  military  judge's 
ruling  or  order  from  which  the  appeal 

is  taken,  and  the  time  and  date  of 
ser\'ice  upon  the  military  judge. 

(d)  Time  for  filing.  All  procedural 
Rules  of  the  Court  shall  apply  except  as 
noted  in  this  paragraph: 

(1)  The  representative  of  the 
government  designated  by  the  ludge 
Advocate  General  shall  decide  whether 
to  file  the  appeal  with  the  Court.  The 
trial  counsel  shall  have  20  davs  from  the 
date  written  notice  to  appeal  is  filed 
with  the  trial  court  to  forward  the 
appeal,  including  an  original  and  two 
copies  of  the  record  of  trial,  to  the 
representative  of  the  government 
designated  by  the  Judge  Advocate 
General.  The  person  designated  by  the 
Judge  Advocate  General  shall  promptly 
file  the  original  record  with  the  Clerk  of 
the  Court  and  forward  one  copy  to 
opposing  counsel.  Appellate 
government  counsel  shall  have  20  days 
(or  more  upon  a  showing  of  good  cause 
made  by  motion  for  enlargement  within 
the  20  days)  from  the  date  the  record  is 
filed  with  the  Court  to  file  the  appeal 
with  supporting  brief  with  the  Court. 
Should  the  government  decide  to 
withdraw  the  appeal  after  the  record  is 
received  by  the  Court,  appellate 
government  counsel  shall  notify  the 
Court  in  writing.  Appellate  brief(s)  shall 
be  prepared  in  the  manner  prescribed  bv 
§150.15. 

(2)  Appellee  shall  prepare  an  answer 
in  the  manner  prescribed  by  §  150.15 
and  shall  file  such  answer  within  20 
days  after  any  filing  of  the  government 
brief. 

(e)  The  government  shall  diligently 
prosecute  all  appeals  by  the  United 
States  and  the  Court  will  give  such 
appeals  priority  over  all  other 
proceedings  where  practicable. 

§  1 50.22    PetiUons  for  new  trial . 

(a)  Whether  submitted  to  the  Judge 
Advocate  General  by  the  accused  in 
propria  persona  or  by  counsel  for  the 
accused,  a  petition  for  new  trial 
submitted  while  the  accused's  case  is 
undergoing  review  by  a  Court  of 
Criminal  Appeals  shall  be  filed  with  an 
original  and  two  copies  and  shall 
comply  with  the  requirements  of  Rule 
for  Courts-Martial  1210(c). 


(b)  Upon  receipt  of  a  petition  for  new- 
trial  submitted  by  other  than  appellate 
defense  counsel,  the  Court  will  notify 
all  counsel  of  record  of  such  fact. 

(c)  A  brief  in  support  of  a  petition  for 
new  trial,  unless  expressly  incorporated 
in  or  filed  with  the  petition,  will  be  filed 
substantially  in  the  format  specified  by 

§  150.15  no  later  than  30  days  after  the 
filing  of  the  petition  or  receipt  of  the 
notice  required  by  paragraph  (b)  of  this 
section,  whichever  is  later.  An 
appellate's  answer  shall  be  filed  no  later 
than  30  days  after  the  filin;;  of  an 
appellant's  brief.  A  reply  may  be  filed 
no  later  than  10  days  after  the  filing  of 
the  appellee's  answer. 

§150.23    Motions. 

(a)  Content.  All  motions,  unless  made 
during  the  course  of  a  hearing,  shall 
state  with  particularity  the  relief  sought 
and  the  grounds  therefor.  Motions, 
pleading,  and  other  papers  desired  to  he 
filed  with  the  Court  may  be  combined 
in  the  same  document,  with  the  heading 
indicating,  for  example  "MOTION  TO 
FILE  (SUPPLEMENTAL  ASSIGN.MENT 
OF  ERRORS)  (CERTIFICATE  OF 
CORRECTION)  (SUPPLEMENTAL 
PLEADING)":  or  "ASSIGNMENT  OF 
ERRORS  AND  MOTION  TO  FILE 
ATTACHED  REPORT  OF  MEDICAL 
BOARD". 

(b)  Motions  to  attach  documents.  If  a 
party  desires  to  attach  a  statement  of  a 
person  to  the  record  for  consideration 
by  the  Court  on  any  matter,  such 
statement  shall  be  made  either  as  an 
affidavit  or  as  an  unsworn  declaration 
under  penalty  of  perjur\-  pursuant  to  28 
U.S.C.  1746.  All  documents  containing 
language  other  than  English  shall  have, 
attached,  a  certified  English  translation. 

(c)  Opposition.  Any  opposition  to  a 
motion  shall  be  filed  within  7  days  after 
receipt  by  the  opposing  party  of  service 
of  the  motion. 

(d)  Leave  to  file.  Any  pleading  not 
authorized  or  required  by  this  part,  shall 
be  accompanied  by  a  motion  for  leave 
to  file  such  pleading. 

(e)  Oral  argument.  Oral  argument 
shall  not  normally  be  permitted  on 
motions. 


§150.24 
matters. 


Continuances  and  interlocutory 


Except  as  otherwise  provided  in 
§  150.19(d),  the  Court,  in  its  discretion, 
may  extend  any  time  fimits  prescribed 
and  may  dispose  of  any  interlocutor)  or 
other  appropriate  matter  not  specifically 
covered  by  this  part,  in  such  manner  as 
may  appear  to  be  required  for  a  full.  fair, 
and  expeditious  consideration  of  the 
case.  See  §  150.4. 


§150.25    Suspension  of  rules. 

For  good  cause  shown,  the  Court 
acting  as  a  whole  or  in  panel  mav 
suspend  the  requirements  or  provisions 
of  any  of  this  part  in  a  particular  case 
on  petition  of  a  party  or  on  its  own 
motion  and  may  order  proceedings  in 
accordance  with  its  direction. 

§  150.26    Internal  rules. 

The  Chief  Judge  of  the  Court  has  the 
authority  to  prescribe  internal  rules  for 
the  Court. 

§150.27    Recording,  photographing, 
broadcasting,  or  telecasting  of  hearings. 

The  recording,  photographing, 
broadcasting,  or  televising  of  any 
session  of  the  Court  or  other  activity 
relating  thereto  is  prohibited  unless 
specificallv  authorized  bv  the  Court. 

§150.28    An>endments. 

Proposed  amendments  to  this  part 
may  be  submitted  to  the  Chief  ludge  of 
any  Court  named  in  *!  150.1  or  to  a  )udge 
.advocate  General  Before  acting  on  anv 
proposed  amendments  not  received 
from  the  Chief  Judges,  the  Judge 
Advocates  General  shall  refer  them  to 
the  Chief  Judges  of  the  Courts  for 
comment.  The  Chief  Judges  shall  confer 
on  any  proposed  changes,  and  shall 
report  to  the  Judge  .'\dvocates  General  as 
to  the  suitability  of  proposed  changes 
and  their  impact  on  the  operation  of  the 
Courts  and  on  appellate  justice. 

Appendix  A  to  Part  150 — Format  for 
Direction  for  Review  in  a  Court  of 
Criminal  Appeals 

In  the  United  States '  Court  of 

Oiminal  Appeals 

L  nited  .States  v     

(Full  typed  name.  rank,  service,  &  service 

number  of  accused) 

Direction  for  Review  Case  No  

Tried  at  (location),  on  (datefsll  before  a  (ry{)e 
in  court-martial)  appointed  bv  (convening 
authonty) 

To  the  Honorable,  the  ludges  of  the  United 

States Court  uf  Criminal 

.^pp)eals 

1  Pursuant  to  .ArtiLif  69  of  the  L  niform 
Code  of  Militan'  justice.  10  US  C  §  869 
(1994)  and  the  Rules  of  Practice  and 
Procedure  for  Courts  of  Criminal  Appeals. 
Rule  2(b).  the  record  of  trial  in  the  atxive- 
entitled  case  is  forwarded  for  review 

2  The  accused  wa.s  found  guiltv  bv  a  Itvpe 
of  court-martial )  of  a  violation  of  Article(s) 

of  the  Uniform  Code  of  Miliiarv' 

lustice.  and  was  sentenced  to  (include  entire 
ad|udged  sentence)  on  [insert  trial  dale)  The 
convening  authori?\  (approved  the  sentence 
as  adiudgpu)  (approved  the  following 

findings  and  sentence: )  The 

offif-pr  exm  ising  general  court-martial 


•  L'se    Army.  "  "Navn,  -Marine  Corps."  "Air 
Force,"  or  "Coasi  Guard."  as  applicable. 


2022       Federal  Register  /  Vol.  62.  No.  10  /  Wednesday.  January  15.  1997  /  Rules  and  Regulations 


jurisdiction  (where  applicable)  took  the 

following  action: The  case  was 

received  for  review  pursuant  to  Article  69  on 
(date). 

3.  In  review,  pursuant  to  LIniform  Code  of 
Military'  Justice,  Article  66.  it  is  requested 
that  action  be  taken  with  respect  to  the 
following  issues, 
(set  out  issues  here] 

The  judge  Advocate  General 

Received  a  copy  of  the  foregoing  Direction 
for  Review  this (date). 

Appellate  Government  Counsel 
Address  and  telephone  number 
Appellate  Defense  Counsel 

Address  and  telephone  number 

Ap]}endix  B  to  Part  150 — Format  for 
Assignment  of  Errors  and  Brief  on 
Behalf  of  Accused  (§  1 50.1 5) 


In  the  United  States 
Criminal  Appeals 

United  States  v. 


J  Court  of 


(Full  typed  name.  rank,  service.  &  service 
number  of  accused).  .Appellant 
Assignment  of  Errors  and  Brief  on  Behalf  of 

Accused  Case  No. 

Tried  at  (location),  on  (date(s))  before  a  (type 
of  court-martial)  appointed  by  (convening 
authority) 

To  the  Honorable,  the  judges  of  the  United 

States Court  of  Criminal 

Appeals 

Statement  of  the  Case 

ISet  forth  a  concise  summary  of  the 
chronology  of  the  case,  including  the  general 
nature  of  the  charges,  the  pleas  of  the 
accused,  the  findings  and  sentence  at  trial, 
the  action  by  the  convening  authority,  and 
any  other  pertinent  information  regarding  thf 
proceedings.  I 

Statement  of  Facts 

ISet  forth  those  facts  necessary  to  a 
disposition  of  the  assigned  errors,  including 
specific  page  references  and  exhibit  numbers. 
.Answers  may  adopt  appellant's  or 
petitioner's  statement  of  facts  if  there  is  no 
dispute,  may  state  additional  facts,  or.  if 
there  is  a  dispute,  may  restate  the  facts  as 
they  appear  from  appellee's  or  respondent's 
viewpoint.  The  repetition  of  uncontroverted 
matters  is  not  desired.) 

Errors  and  Argument 

(Set  forth  each  error  alleged  in  upper  case 
letters,  followed  by  separate  arguments  for 
each  error.  Arguments  shall  discuss  briefly 
the  question  presented,  citing  and  quoting 
such  authorities  as  are  deemed  pertinent. 
Each  argument  shall  include  a  statement  of 
the  applicable  standard  of  review,  and  shall 
be  followed  by  a  specific  prayer  for  the  relief 
requested.) 


'  Use  'Army."  ■Navy-Marine  Corps. '  "Air 
Force."  or  "Coast  Guard, "  as  applicable. 


Apfwndix 

(The  brief  of  either  party  may  include  an 
appendix  containing  copies  of  unpublished 
opinions  cited  in  the  brief,  and  extracts  of 
statutes,  rules  or  regulations  pertinent  to  the 
assigned  errors.) 

(Signature  of  counsel) 

Name  (and  rank)  of  counsel,  address  and 
telephone  number 

Certificate  of  Filing  and  Service 

I  certify  that  a  copy  of  the  foregoing  was 
mailed  or  delivered  to  the  Court  and 
opposing  counsel  on  (date). 

Name  (rank)  (and  signature) 

Address  and  telephone  number 

(Date) 

Dated:  January  9, 1997. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  97-890  Filed  1-14-97:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  101 
[FPMR  Temp.  Reg.  H-29] 
RIN  3090-AF95 

Criteria  for  Reporting  Excess  Personal 
Properly 

agency:  Office  of  Policy,  Planning  and 

Evaluation,  GSA. 

ACTION:  Temporary  regulation. 

SUMMARY:  This  regulation  establishes 
revised  criteria  for  reporting  excess 
personal  property  to  GSA,  substantially 
reduces  utilization  screening  time, 
raises  the  dollar  threshold  for  direct 
transfers,  and  updates  addresses 
associated  with  reporting  excess 
personal  property.  The  regulation  is 
intended  to  relieve  Federal  agencies  of 
certain  reporting  requirements  and 
reduce  the  time  required  by  agencies  to 
hold  property  for  utilization  and 
donation  screening. 
DATES:  Effective  date:  January  15,  1997. 

Expiration  date:  Januai7  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Caswell,  Personal  Property 
Management  Policy  Division  (202-501- 
3828). 

SUPP1.EMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  rule  for  the  purposes  of 
Executive  Order  12866. 
REGULATORY  FLEXIBILTTV  ACT:  This  rule  is 
not  required  to  be  published  in  the 


Federal  Register  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply. 

Authority:  Sec.  205(c),  63  Stat.  390  (40 

U.S.C.  486(c)). 

In  41  CFR  Chapter  101,  an  appendix, 
containing  temporary  regulation  H-29, 
is  added  at  the  end  of  Subchapter  H  to 
read  as  follows: 

Appendix  to  Subchapter  H — Temporary 
Regulations 

Federal  Property  Management  Regulations 
Temporary  Regulation  H-29 

TO;  Heads  of  Federal  agencies 
SUBJECT:  Criteria  for  reporting  excess 
personal  projjerty 

1.  Purpose.  This  regulation  establishes 
revised  criteria  for  reporting  excess  personal 
property  to  GSA,  reduces  utilization 
screening  time,  raises  the  dollar  threshold  for 
direct  transfers,  and  updates  addresses 
associated  with  reporting  excess  personal 
prof)erty. 

2.  Effective  date.  This  regulation  is 
effective  January  15,  1997. 

3.  Expiration  date.  This  regulation  expires 
January  15,  1998. 

4.  Applicability.  This  regulation  applies  to 
all  executive  agencies. 

5.  Background. 

a.  Certain  excess  property  is  reportable  to 
GSA  by  executive  agencies  for  the  purpose  of 
maximizing  opjxirtunities  for  utilization. 
Property  which  is  reported  to  GSA  is 
afforded  regional  and  nationwide  visibility 
by  inclusion  in  GSA's  automated  property 
disposal  system — the  Federal  Disposal 
System  (FEDS).  Once  an  item  is  in  the  FEDS 
nationwide  inventory  of  excess  and  surplus 
property,  agencies  can  determine  the 
availability  of  property  by  phoning  the 
supporting  GSA  regional  office,  obtaining  a 
copy  of  the  FEDS  inventory  listing,  or  by 
accessing  an  electronic  bulletin  board  within 
FEDS  containing  the  nationwide  inventory — 
Screen  by  Computer  and  Request  Excess  by 
Electronic  Notification  (SCREEN) 

b.  GSA's  major  jjersonal  property 
management  customers  have  requested  relief 
from  reporting  requirements  by  reducing  the 
number  of  items  of  excess  property  to  he 
reported.  GSA  is  granting  these  requests 
provided  such  reductions  do  not  result  in  an 
appreciable  decline  in  overall  transfer 
volumes  of  excess  personal  property.  GSA 
conducted  a  study  to  assess  the  jxitential 
impact  of  reduced  reporting  requirements. 
The  analysis  showed  that  over  70  percent  of 
the  dollar  value  of  property  transferred 
represented  Federal  supply  classification 
(FSC)  groups  which  would  continue  to  be 
reported  to  GSA  as  excess  under  the  new 
reporting  requirements. 

c.  Changes  to  the  reporting  criteria  will  be 
reexamined  after  an  implementation  period 
of  1  year  to  determine  their  net  effect  on 
overall  business  volumes.  A  significant 
decline  in  the  utilization  rate  (dollar  value  of 
property  transfers  divided  by  dollar  value  of 
property  generations)  would  be  sufficient 
justification  for  modifying  or  rescinding  the 
regulation. 


UMI 
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d.  GSA  provided  approval  to  the 
Department  of  Defense  on  July  20,  1994,  to 
implement  throughout  its  nationwide 
network  of  Defense  Reutilization  and 
Marketing  Offices  (DRMO's)  a  streamlined 
disposal  concept  known  as  single  cycle 
processing.  Under  this  concept,  utilization 
screening  time  of  excess  property  reported  to 
GSA  is  reduced  from  60  to  21  calendar  days. 
Federal  respondents  to  a  follow-up  customer 
survey  indicated  that  21  calendar  days  is 
sufficient  time  for  screening  Department  of 
Defense  excess  property.  A  study  group 
consisting  of  GSA  and  Federal  and  State 
representatives  recommended  that  reduced 
screening  time  also  be  applied  to  civilian 
agency  excess  property. 

6.  Definitions.  For  purposes  of  this 
regulation,  the  following  definitions  apply: 

a.  "RefXJrtable  property"  means  personal 
property  that  is  required  to  be  reported  to 
GSA  in  accordance  with  FPMR  101-43.304 
prior  to  disposal. 

b.  "Nonreportable  property"  means  any 
personal  property  that  does  not  meet  the 
reporting  criteria  set  forth  in  FPMR  101- 
43.304,  and  therefore  is  not  required  to  be 
reported  formally  to  GSA.  but  which  is 
available  locally  for  Federal  transfer  or 
donation. 

7.  Explanation  of  changes. 

a.  Section  101—42.205  is  amended  by 
removing  paragraph  (b)  and  redesignating 
paragraph  (c)  as  paragraph  (b)  and  revising  it 
to  read  as  follows: 

§  101-42.205    Exceptions  to  reporting. 

(a)*  •  • 

fb)  When  EPA,  under  its  authorities, 
transfers  accountability  for  hazardous 
materials  to  Federal,  State,  and  local 
agencies,  to  research  institutions,  or  to 
commercial  businesses  to  conduct  research 
or  to  perform  the  actual  cleanup  of  a 
contaminated  site,  the  item  shall  not  be 
reported. 

b.  Section  101-42.402  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  and 
adding  paragraph  (d)  to  read  as  follows: 

§  1 01  -42.402    Reporting  hazardous 
ntaterials  for  sale. 

***** 

(a)  Reportable  property.  Personal  property 
which  is  repKirtable  projjerty  and  is  identified 
as  hazardous  must  be  repxarted  to  a  GSA 
regional  office  for  utilization  screening  in 
accordance  with  §  101-42.204.  If,  after 
reporting  to  GSA,  the  hazardous  materials  are 
not  transferred  or  donated,  in  accordance 
with  Subparts  101-42.2  through  101-42.3 
and  101—42.11,  the  hazardous  materials  will 
be  programmed  for  sale  by  GSA,  unless 
advised  otherwise  by  the  holding  agency  in 
accordance  with  Part  101-45.  without  further 
documentation  from  the  holding  agency. 
-     (b)  Nonreportable  property.  Under  §  101- 
42.202,  holding  agencies  are  required  to 
identify  and  label  hazardous  materials. 
Listings  of  personal  property  which  is 
nonreportable  property  and  is  identified  as 
hazardous  must  be  made  available  to  GSA 
area  utilization  officers  for  local  utilization 
and  donation  screening  in  accordance  with 
§  101-42.204  and  §  101-42.205.  If  property 
has  not  been  reported  and  is  to  be  sold  by 


GSA,  it  must  be  reported  to  GSA  for  sale  on 
Standard  Form  126,  Report  of  Personal 
Property  for  Sale,  or  by  automated  means 
which  GSA  is  capable  of  accepting. 

(c)  Certification  and  Description.  The  SF 
126  shall  contain  a  certification,  executed  by 
a  duly  authorized  agency  official,  in  block 
16c  or  as  an  addendum,  that  the  item  has 
been  clearly  labeled  and  packaged  as 
required  in  §  101-42. 202(e)  and  101-42.204 
The  SF  126  shall  also  contain  or  be 
accompanied  by  a  full  description  of  the 
actual  or  potential  hazard  associated  with 
handling,  storage,  or  use  of  the  item.  Such 
description  shall  be  furnished  by  providing: 

(1)  An  MSDS  or  copy  thereof:  or 

(2)  A  printed  copy  of  the  record, 
corresponding  to  the  hazardous  material 
being  reported,  from  the  automated  HMIS;  or 

(3)  A  written  narrative,  included  in  either 
block  16c  or  as  an  addendum,  which 
complies  with  the  requirements  of  29  CFR 
1910.1200. 

(d)  Property  not  subject  to  GSA  screening. 
Hazardous  material  which  may  not  be 
reported  to  GSA  in  accordance  ••■ith  §  101- 
42.204  and  §  101-42.205  shall  not  be 
reported  to  GSA  for  sale  unless  GSA  agrees 
to  conduct  such  sale. 

c.  Section  101-43.001-30  is  revised  to  read 
as  follows: 

§101-43.001-30    Screening  period. 

Screening  period  means: 

(a)  For  repwrtable  p>ersonal  property  of  a 
civilian  agency,  the  screening  period  is 
normally  a  period  of  21  calendar  days  from 
the  day  following  receipt  of  the  automated 
report  in  FEDS  or  receipt  of  the  manually 
completed  refxjrt  in  the  appropriate  GSA 
office  to  and  including  the  day  sp>eciried  as 
the  surplus  release  date.  For  reportable 
property  that  is  reported  by  a  military 
activity  during  a  period  of  property 
accumulation  prior  to  a  period  of  formal 
utilization  screening,  the  screening  p>eriod 
normally  extends  from  the  date  of  reporting 
to  a  period  of  21  calendar  days  from  the  day 
following  the  date  of  the  end  of  the 
accumulation. 

(b)  For  civilian  nonreportable  prop>erty,  the 
screening  period  is  normally  a  period  of  21 
calendar  days  from  the  day  the  propjerty  is 
made  available  by  the  holding  agency  for 
screening  as  excess.  For  military 
nonreportable  property  that  undergoes  a 
period  of  accumulation  prior  to  a  period  of 
utilization  screening,  the  screening  period  is 
normally  the  same  as  for  reportable  prop>erty. 

d.  Section  101-43.001-34  is  added  to  read 
as  follows: 

§101-43.001-34    Unit  cost 

Unit  cost  means  the  original  acquisition 
cost  of  a  single  item  of  property. 

e.  Section  101-43.302  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§101-43.302    Agency  responsibility. 

***** 

(c)  GSA  will  assist  agencies  in  meeting 
their  requirements  for  nonreportable 
property.  Federal  agencies  requiring  such 
prop>erty  should  contact  the  appropriate  GSA 
regional  office  indicated  in  §  101-43.4802. 
GSA  area  utilization  officers,  stationed  at  key 


excess  generating  points  throughout  the 
United  States,  screen  and  offer  nonreportable 

property  as  it  becomes  available  for  transfer. 

•         *         *         •         * 

f.  Section  101-43.304-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 01  -43.304-1     Reporting. 

(a)  Repx>rtable  property  enumerated  by  the 
Federal  supply  classification  (FSC)  groups 
and  classes,  acquisition  cost,  and  condition 
codes  in  §  101-43.4801  shall  be  reported 
promptly  to  GSA  w^ith  descriptions  in 
sufficient  detail  to  permit  transfer  or  sale 
without  further  reference  to  the  holding 
agency  In  the  absence  of  these  descriptions, 
adequate  commercial  descriptions  shall  be 
substituted.  Elxceptions  to  these  reporting 
requirements  are  covered  in  §  101-43.305. 
Whenever  possible,  the  national  stock 
number  (NSN)  shall  be  provided  as  part  of 
the  description  It  is  essential  that  the  excess 
personal  property  report  reflect  the  true 
condition  of  the  profjerty  as  of  the  date  it  is 
reported  excess  through  assignment  of  the 
appropriate  disposal  condition  code 
designation  as  def  ned  in  §  101-43  4801(e) 
Each  Department  of  Defense  excess  personal 
property  report  must  also  contain  the 
appropriate  supply  condition  code  as  defined 
in  §  101-43.4801(f).  including  reports  of 
contractor  inventr.-y  so  far  as  practicable. 
When  available  from  prop>erty  records, 
civilian  agencies  shall  also  include  the 
appropriate  supply  condition  code  in  excess 
personal  property  reports.  To  expedite 
processing,  reports  may  be  submitted  up  to 
60  calendar  days  pnor  to  the  actual  date  of 
propwrty  availability,  provided  that  the  report 
clearly  indicates  this  pending  status  and 
reflects  the  date  on  which  the  property  will 

be  determined  excess. 

***** 

g.  Section  101-43  304-2  is  amended  by 
revising  p>aragraph  (b)  to  read  as  follows 


§101-43.304-2 
reports. 


■"orm  and  dIstrltMition  of 


(b)  The  SF  120  and  SF  120A  shall  be 
submitted  in  an  original  and  three  copies. 
Reporting  by  ADP  media  shall  be  as  specified 
and  approved  by  GSA  Reports  shall  be 
directed  to  the  GSA  regional  office  for  the 
region  in  which  the  propjerty  is  located  (see 
§  101-43  4802).  H  Dwever.  reports  of  fixed- 
wing  and  rotary-wing  aircraft  shall  be 
submitted  to  the  General  Services 
Administration  (9FB).  San  Francisco.  C^ 
94102. 

h.  Section  101-43.304—4  is  revised  to  read 
as  follows: 

§  1 01  -43.304-4    Property  at  installations 
due  to  be  discontinued. 

Executive  agencies  that  have  installations 
which  are  due  to  be  discontinued,  closed,  or 
abandoned  and  at  which  there  will  be  excess 
personal  property  shall,  unless  inadvisable  in 
the  interest  of  national  security,  give  advance 
notice  of  such  situations  as  early  as  possible 
by  letter  to  the  appropriate  GSA  regional 
office.  In  such  cases,  agencies  shall  identify 
the  installations  to  be  discontinued,  provide 
the  scheduled  date  for  the  removal  of 
f)ersonnel  from  the  location,  and  spwcify  the 
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last  date  when  the  personal  property  will  be 
needed.  As  soon  as  possible  after  filing  the 
advance  notice,  the  excess  personal  property 
shall  be  reported  in  accordance  with  §  101- 
43.304-1  to  provide  time  for  screening  for 
Federal  utilization  and  donation  purposes, 
within  forty-two  calendar  days  when 
possible. 

i.  Section  101-43.305  is  revised  to  read  as 
follows: 

{ 101-43.305    Nonrtportabie  property  and 
property  not  subject  to  GSA  screening. 

(a)  Nonreportable  property  must  be  locally 
screened  only,  and  it  need  not  be  reported  to 
GSA  for  nationwide  utilization  screening. 
Such  profwrty  is  a  valuable  source  of  supply 
for  Federal  agencies:  therefore.  GSA  regional 
offices  and  GSA  area  utilization  officers  are 
responsible  for  local  screening  of  such 
property,  for  making  it  available  to  Federal 
agencies,  and  for  its  exp>editious  transfer. 
Holding  agencies  shall  cooperate  with  GSA 
representatives  in  making  information 
available  and  in  providing  access  to 
nonreportable  property  Federal  agency 
employees  shall  be  permitted  access  to 
holding  installations  for  screening  purposes 
upon  presentation  of  a  valid  Federal  agency 
employee's  identification  card. 

(b)  A  listing  of  nonreportable  property, 
providing  the  extended  value  in  acquisition 
cost  dollars  of  each  line  item  and  the  total 
number  of  line  items  on  the  listing,  must  be 
made  available  to  GSA  area  utilization 
officers  for  local  utilization  and  donation 
screening.  Agencies  that  have  computer 
records  of  their  excess/surplus  personal 
property  are  encouraged  to  report 
nonreportable  property  electronically,  in  lieu 
of  submitting  hardcopy  listings.  Agencies 
that  are  not  able  to  report  nonreportable 
property  electronically,  and  have 
nonreportable  property  which  is  to  be  sold  by 
GSA  if  it  survives  utilization  and  donation 
screening,  are  encouraged  to  report  that 
property  on  a  Standard  Form  (SF)  120,  in  lieu 
of  an  excess  listing,  to  eliminate  the  need  to 
submit  SF  126,  Report  of  Personal  Property 
for  Sale,  after  the  completion  of  donation 
screening. 

(c)  In  accordance  with  paragraph  (d)  of  this 
section,  certain  kinds  of  property  are  not 
covered  by  the  GSA  utilization  screening 
process.  Such  property  is  neither  reportable 
property  nor  nonreportable  property.  It  is  the 
responsibility  of  the  owning  agency  to  screen 
such  property  and  make  reasonable  efforts  to 
obtain  utilization  among  other  Federal 
agencies.  Although  not  required  to  do  so, 
GSA  may  assist  in  the  screening  and  transfer 
of  such  property  when  requested  to  do  so  by 
the  owning  agency  or  when  otherwise 
directed  by  GSA. 

(d)  Unless  otherwise  directed  by  GSA.  the 
following  general  categories  of  excess 
personal  property  are  excepted  from  the  GSA 
utilization  screening  process  and  shall  not  be 
reported  to  GSA  for  nationwide 
circularization  nor  made  available  to  GSA 
area  utilization  officers  for  local  screening: 

(1)  Perishables,  defined  for  the  purposes  of 
this  section  as  any  foodstuffs  which  are 
subject  to  spoilage  or  decay: 

(2)  Property  dangerous  to  public  health  and 
safety; 


(3)  Scrap,  except  aircraft  in  scrap 
condition,  provided  the  profserty  strictly 
conforms  to  the  definitions  for  scrap  found 
at  §101-43.001-29: 

(4J  Property  determined  by  competent 
authority  to  be  classified  or  otherwise 
sensitive  for  reasons  of  national  security; 

(5)  Controlled  substances  in  which  case 
solicitation  shall  be  limited  to  those  agencies 
authorized  for  transfer  under  §  101-42.1102- 
3  provisions: 

(6)  Reportable  prof>erty  which,  prior  to 
reporting  as  required  in  §  101-43.304,  is 
transferred  directly  between  Federal  agencies 
as  provided  in  §  101-43. 309-5(a)  or  by 
prearrangement  with  GSA  to  fill  a  known 
need: 

(7)  Trading  stamps  and  bonus  goods  (see 
§101-25.103^); 

(8)  Nonappropriated  fund  property; 

(9)  Nuclear  Regulatory  Commission- 
controlled  materials  (see  §  101-42.1102-4 
and  10  CFR  Parts  30  through  35,  40,  a.nd  70.); 
and 

(10)  Hazardous  waste  and  items 
determined  by  the  holding  agency  to  be 
extremely  hazardous  (see  §  101-42.402). 

§101-43.307-7    [Amended] 

I  Section  101-43.307-7  is  amended  by 
removing  paragraph  (a)  and  redesignating 
paragraph  (b)  as  new  paragraph  (a)  and 
paragraph  (c)  as  new  paragraph  (b). 

k.  Section  101-43.307-12  is  amended  by 
revising  paragraphs  (c),  (d),  (e),  and  (f)  to  read 
as  follows: 

§101  -43.307-1 2    Shelf-life  Items. 

«         *         «         »         * 

(c)  Reportable  shelf-life  items  which  have 
a  remaining  useful  life  of  6  weeks  or  more 
before  reaching  the  expiration  date  shall  be 
reported  as  excess  in  accordance  with  §  101- 
43.304.  Agencies  may.  at  their  option,  also 
report  shelf-life  items  which  are 
nonreportable  property.  The  report  shall 
identify  the  items  in  the  description  as  shelf- 
life  items  by  carrying  the  designation  symbol 
"SL"  and  by  showing  the  expiration  date.  If 
the  item  has  an  extendable-type  expiration 
date,  there  shall  also  be  furnished  an 
indication  as  to  whether  the  expiration  date 
is  the  original  or  an  extended  date. 

(d)  Normally,  items  reported  in  accordance 
with  paragraph  (c)  of  this  section,  including 
medical  shelf-life  items  held  for  national 
emergency  purposes,  will  be  given  a  surplus 
release  date  effective  21  calendar  days  from 
the  date  following  the  day  the  property  was 
reported.  This  date  may  be  shortened  or 
extended  according  to  utilization  objectives 
and  the  remaining  useful  shelf  life.  However, 
GSA  offices  will  screen  shelf  life  items  for 
both  reportable  property  and  nonreportable 
property  to  permit  their  use  before  the  shelf 
life  expires  and  the  items  are  unfit  for  human 
use. 

(e)  Nonreportable  shelf-life  items  which 
have  a  remaining  useful  life  of  6  weeks  or 
more  before  reaching  the  expiration  date 
shall  be  made  available  for  use  by  other 
Federal  agencies  as  provided  in  §  101- 

43  305.  Agency  documents  listing  such  items 
shall  show  the  expiration  date  and,  in  the 
case  of  items  with  an  extendable  expiration 
date,  shall  indicate  whether  the  expiration 
date  is  the  original  or  an  extended  date. 


When  such  items  are  determined  excess,  a 
surplus  release  date  shall  be  established  by 
the  holding  agency  providing  a  minimum  of 
21  calendar  days  for  utilization  screening, 
unless  determined  otherwise  by  GSA.  With 
the  approval  of  GSA,  the  surplus  release  date 
may  be  extended  by  the  holding  agency  when 
the  items  are  selected  by  an  authorized 
screener  for  transfer  or  are  set  aside  by  a  GSA 
representative  for  potential  or  actual  transfer. 
For  controlled  substances  (as  defined  in 
§  101-42.001),  each  executive  agency  shall 
comply  with  §  101-42.1102-3. 

(f)  Shelf-life  items  which  have  a  remaining 
useful  life  of  less  than  6  weeks,  regardless  of 
classification  as  reportable  property  or 
nonreportable  property,  shall  be  made 
available  for  utilization  by  other  Federal 
agencies  in  the  manner  provided  in 
paragraph  (e)  of  this  section. 
*         *         »         *         * 

1.  Section  101-43.307-13  is  revised  to  read 
as  follows: 

§  1 01  -43.307-1 3    Medical  shelf-life  Items 
held  for  national  emergency  purposes. 

(a)  Whenever  the  head  of  an  executive 
agency  determines  that  the  remaining  storage 
or  shelf-life  of  medical  materials  or  supphes 
held  for  national  emergency  purposes  is  of 
too  short  duration  to  justify  their  continued 
retention  for  such  purposes  and  that  their 
transfer  or  dispxisal  would  be  in  the  best 
interest  of  the  United  States,  those  materials 
or  supplies  shall  be  considered  to  be 
nonreportable  property  unless  otherwise 
directed  by  GSA.  To  the  greatest  extent 
practicable,  the  above  determination  shall  be 
made  at  such  time  as  to  ensure  that  such 
medical  materials  or  supplies  can  be 
transferred  or  otherwise  disposed  of  in 
sufficient  time  to  permit  their  use  before  their 
shelf-life  expires  and  the  items  are  unfit  for 
human  use. 

(b)  Excess  medical  shelf-life  items 
regardless  of  the  remaining  useful  life  shall 
be  made  available  for  use  by  other  Federal 
agencies  as  provided  in  §  101-43.305.  Each 
agency  may  also  report  excess  medical  shelf- 
life  items  to  enhance  the  p>ossibility  of 
utilization  through  increased  circularization. 
The  excess  report  shall  identify  items  as 
medical  shelf-life  items  held  for  national 
emergency  purposes  by  carrying  the 
designating  symbol  "MSL"  in  the  description 
of  the  rep»rt  and  by  showing  the  shelf-life 
expiration  date.  Information  shall  also  be 
furnished  regarding  whether  the  expiration 
date  is  the  original  or  the  extended  date. 
Further,  whenever  medical  shelf-life  items 
held  for  national  emergency  purposes-are 
repHDrted  as  excess,  any  specialized  storage 
requirements  pertaining  to  the  items  listed 
thereon  shall  be  noted  on  the  report. 

(c)  When  such  items  are  determined 
excess,  a  surplus  release  date  shall  be 
established  by  the  holding  agency  in 
accordance  with  §  101-43.311-2.  For 
controlled  substances  (as  defined  in  §  101- 
42.001),  each  executive  agency  shall  comply 
with  §  101-42.1102-3. 

(d)  Transfers  among  Federal  agencies  of 
medical  materials  and  supplies  held  for 
national  emergency  purpxjses  and  determined 
to  be  excess  shall  be  accomplished  in 
accordance  with  §  101-43.309,  except  that 
such  transfers  shall  be  made  upon  such  terms 
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and  prices  as  shall  be  agreed  to  by  the 
Federal  agencies  concerned.  Prooseds  from 
such  transfers  may  be  credited  to  the  current 
applicable  appropriation  or  hind  of  the 
transferring  agency  and  shall  be  available 
only  for  the  purchase  of  medical  materials  or 
supplies  for  national  emergency  purposes, 
m.  Section  101-43.309-2  is  amended  by 
revising  paragraphs  (b]  and  (d)  to  read  as 
follows: 

§  101-43.309-2    Information  on  availabiltty. 

***** 

(b)  Review  of  an  electronic  bulletin  board 
called  FEDS/SCREEN  (Federal  Disposal 
System/Screen  by  Computer  and  Request 
Excess  by  Electronic  Notification)  which 
contains  information  on  GSA's  nationwide 
inventory  of  excess  and  surplus  property: 
***** 

(d)  Submission  of  current  and  future 
requirements  for  excess  personal  property  to 
the  appropriate  GSA  regional  office  using 
GSA  Form  1539,  Request  for  Excess  Personal 
Property,  illustrated  at  §  101-43.4902-1539. 
Instructions  for  submission  of  requirements 
may  be  obtained  from  any  GSA  regional 
office.  Wherever  p)ossible,  the  NSN  should  be 
included  for  each  item  requested.  GSA  will 
assist  agencies  in  obtaining  NSN's  to  the 
extent  practicable.  If  substitute  items  are 
acceptable,  these  should  also  be  identiRed  by 
NSN.  Requirements  for  NSN  items  may  t»e 
submitted  electronically.  If  not  currently 
available  as  excess,  projaerty  requirements 
identified  by  NSN's  will  be  retained  for 
approximately  180  calendar  days.  Property 
reported  excess  during  this  time,  if  matched 
with  recorded  requirements,  will  be  offered 
for  immediate  transfer.  Agencies  should 
update  their  lists  of  items  at  the  end  or  each 
180-calendar-day  period  to  retain  visibility  in 
the  requirements  bank. 

n.  Section  101-43.309-5  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 01  -43.309-6    Procedure  for  effecting 
transfers. 

(a)  All  transfers  of  excess  personal  property 
between  Federal  agencies  shall  be  by  SF  122, 
Transfer  Order  Excess  Personal  Property  (see 
§  101-43.4901-122),  or  any  other  transfer 
order  form  approved  by  GSA.  Automated 
requests  on  approved  forms  and  automated 
requests  generated  by  FEDS/SCREEN  may  be 
used  for  excess  personal  property  transfers. 
However,  Federal  agencies  using  automated 
requests  shall  ensure  that  document  numbers 
are  controlled  and  records  maintained 
indicating  the  official  authorized  to  approve 
property  transfers.  Except  for  automated 
transfer  orders  generated  by  FEDS/ SCREEN, 
each  transferee  agency  shall  forward  the 
original  and  three  copies  of  the  transfer  order 
to  the  appropriate  GSA  regional  office  (see 
§101-43.4802)  for  approval.  A  SF  120  is  not 
required  in  addition  to  SF  122  for  direct 
transfers.  Prior  approval  by  GSA  is  not 
required  when  the  appropriate  GSA  regional 
office  is  furnished  an  information  copy  of 
each  direct  transfer  order  by  the  transferor 
agency  within  10  workdays  from  receipt  of 
the  order,  and  the  property  involved  in  the 
given  transaction  is: 

(1)  Reportable  property  under  §  101-43.304 
but  has  not  yet  been  reported  to  GSA,  the 


total  acquisition  cost  of  the  transfer  order 
does  not  exceed  $10,000,  and  the  owning 
agency's  regulations  relative  to  internal 
distribution  have  been  satisfied;  or 

(2)  Nonreportable  propwrty  under  §  101- 
43.305  and  has  not  been  reserved  at  the 
holding  location  for  special  screening  by  the 
appropriate  GSA  regional  office,  and  the  total 
acquisition  cost  of  the  transfer  order  does  not 
exceed  S50,000. 
***** 

o  Section  101-43.311-1  is  revised  to  read 
as  follows: 

§  101-43.31 1-1    Reportable  property. 

(a)  Excess  personal  propert\',  which  is 
reported  to  GSA  in  accordance  with  §  101- 
43.304  and  not  transferred  to  other  Federal 
agencies  shall  become  surplus  at  the  close  of 
business  on  the  surplus  release  date,  which 
is  indicated  on  the  report  (  f  excess  personal 
property  to  GSA.  With  the  exception  of 
aircraft  and  vessels,  the  surplus  release  date 
will  normally  be  21  calendar  days  from  the 
day  after  GSA  receives  the  repwrt  of  the 
excess  personal  prop)erty.  The  surplus  release 
date  for  aircraft,  and  for  vessels  1,500  gross 
tons  and  under  in  FSC  Group  19,  will  be  60 
calendar  days  from  the  day  after  GSA 
receives  the  repKJrt  of  excess  in  the 
appropriate  GSA  regional  office. 

(b)  GSA  may  exp>edite  screen'  ig  by 
shortening  the  period  of  utilization  screening 
for  items  individually  or  by  FSC  class  which 
have  a  history  of  little  demand.  GSA  may 
extend  the  screening  p>eriod  to  adequately 
screen  large  generations  or  sp>ecialized  items. 
The  appropriate  GSA  regional  office  will 
coordinate  surplus  release  date  changes  with 
the  reporting  activity  to  minimize  impact  on 
the  utilization  and  disp>osal  process. 
Agencies  may  not  shorten  or  lengthen 
screening  p>eriods  on  their  own. 

p.  Section  101—43.311-2  is  amended  by 
revising  pwragraph  (a)  and  removing 
paragraph  (c)  to  read  as  follows: 

§101-43.311-2    Nonreportable  property. 

(a)  Nonrepwrtable  property  shall  become 
surplus  when  it  has  been  made  available  by 
the  holding  agency  for  Federal  use  for  a 
minimum  of  21  calendar  days  from  the  date 
made  available  for  screening  to  Federal 
agencies,  unless  determined  otherwise  by 
GSA,  and  has  not  been  selected  for  transfer 
by  another  Federal  agency.  Holding  agencies 
shall  annotate  property  records  with  the  date 
of  the  agency  excess  determination. 
Authorized  Federal  agency  representatives 
may  request  and,  with  the  approval  of  GSA. 
holding  agencies  will  grant  additional 
screening  time  not  to  exceed  30  calendar 
days,  unless  otherwise  agreed  upwn  by  the 
holding  agency  and  the  GSA  regional  office 
concerned.  GSA  may  shorten  or  lengthen  the 
screening  time. 
***** 

q.  Section  101-43.314  is  amended  by 
revising  p>aragraph  fb)(2)(iv)  to  read  as 
follows: 

§101-43.314    Use  of  excess  personal 
property  on  grants. 

***** 

(bj*   *  *      - 


(2).  .  * 

(iv)  Excess  scientific  equipment  transferred 
pursuant  to  section  11(e)  of  the  National 
Science  Foundation  Act  of  1950,  as  amended 
[42  U.S.C.  1870(e]).  GSA  will  consider  items 
of  personal  property  as  scientific  equipment 
for  transfer  without  reimbursement  to  the 
National  Science  Foundation  (NSF)  for  use 
by  a  project  grantee  when  the  property 
requested  is  within  FSC  groups  12  [Fire 
Control  Equipment).  14  (Guided  Missiles).  43 
(Pumps  and  Compressors).  48  (Valves).  58 
(Communication.  Detection,  and  Coherent 
I^diation  Equipment).  59  (Electrical  and 
Electronic  Equipment  Compwnents),  65 
(Medical,  Dental,  and  Veterinary  Equipment 
and  Supplies).  66  (Instruments  and 
Laboratory  Equipn,v.at),  67  (Photographic 
Equipment),  68  (Chemicals  and  Chemical 
Products),  or  70  (General  Purp>ose 
Information  Processing  Equipment  (Including 
Firmware).  Software,  Supplies,  and  Support 
Equipment)  GSA  will  give  consideration  to 
transfer  without  reimbursement  of  items  of 
excess  property  in  other  FSC  groups  when 
NSF  certifies  the  item  requested  is  a 
component  of  or  related  to  a  piece  of 
scientific  equipment  or  is  an  otherwise 
difficult-to-acquire  item  needed  for  scientific 
research.  Items  of  property  determined  by 
GSA  to  be  common  use  or  general  purpose 
property,  regardless  of  classification,  shall 
not  be  transferred  to  NSF  for  use  by  a  project 
grantee  without  reimbursement. 
*         *         •         •         • 

r.  Section  101-43.4801  is  amended  by 
revising  pjaragraphs  (a)  through  (d)  to  read  as 
follows: 

§101-43.4801     Excess  personal  property 
reporting  requirements. 

(a)  The  table  shown  in  paragraph  (d)  of  this 
section  shows  the  excess  personal  property 
Federal  Supply  Classification  (FSC)  groups 
and  classes  comprising  repxjrtable  propert>- 
Property  in  these  groups  and  classes  must  be 
repwrted  to  GSA  when  the  following 
condition  code  aci  dollar  threshold  criteria 
are  met: 

(1)  With  the  exceptjon  of  aircraft,  the 
condition  code  as  defined  in  f>aragraph  (e)  of 
this  section  is  salvage  or  better.  Fixed-wing 
and  rotary-wing  aircraft,  airframe  structural 
components,  and  aircraft  engines,  as 
specified  in  peiragrarh  (b)  of  this  section,  are 
repKDrtable  regardle     of  condition  in 
accordance  with  §  101-43.304-2. 

(2)  The  unit  cost,  measured  in  acquisition 
dollars,  is  $5,000  or  more. 

(b)  With  respect  to  aircraft  and  aircraft 
comp«nents  and  accessories: 

(1)  As  indicated  in  the  table  in  paragraph 
(d)  of  this  section,  line  items  in  FSC  classes 
1510,  1520.  1560,  2810,  2840,  or  any  class  in 
FSC  group  16  shall  be  reported.  In  agencies 
other  than  the  Department  of  Defense,  all  line 
items  in  these  classes  shall  he  repxarted 
regardless  of  condition  code  when  dollar 
criteria  are  met  For  the  Depwrtment  of 
Defense,  aircraft  in  FSC  class  1510  which  are 
in  the  Cargo/Transport  Observation.  Anti- 
sub.  Trainer,  or  Utility  series,  all  aircraft  in 
FSC  class  1520,  and  line  items  in  other 
classes  which  are  components  of  these 
aircraft  shall  be  reported  regardless  of 
condition  code  when  dollar  criteria  are  met. 
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(2)  Items  in  FSC  classes  1510  and  1520 
held  by  the  Department  of  Defense  or  other 
agencies  shall  be  rep)Orted  to  the  General 
Services  Administration  (9FB).  San 
Francisco,  California  94102 


(c)  .Ml  excess  Ck)vernment-owned 
information  technology  (IT)  equipment  and 
s(jftware,  as  defined  in  Subpart  101—43.6, 
shall  be  disposed  of  in  accordance  with  the 
provisions  of  that  Subpart. 


(d)  The  following  table  shows  FSC  groups 
and  classes  which  comprise  reportable 
property:  o 


FSC  group 


FSC  class 


Noun  name 


15 

16 
18 
19 
22 
23 
24 
28 

32 
34 
35 
36 

37 
38 
39 
42 
43 
49 


54 
61 
66 

71 
73 


1510  ;  Aircraft,  fixed  w.ng. 

1520  '  Aircraft,  rotary  wing 

1560  :  Airframe,  structural  components 

All  j  Aircraft  components  and  accessories. 

All  '  Space  vehicles 

All  Ships,  small  cratt,  pontoons,  and  floating  docks  (All  but  vessels  over  1500  gross  tons). 

All  I  Railway  equipment 

All  I  Ground  effect  vehicles.  m.otor  vehicles,  trailers,  and  cycles. 

AH  Tractors. 

2806  ■  Gasoline,  reciprocating  engines,  except  aircraft. 

2810  Gasoline,  reciprocating  engines,  aircraft. 

2815  Diesel  engines  and  cornponents. 

2840  Gas  turtjines  and  jet  engines. 

All  '  Woodworking  machinery  and  equipment. 

All  Metalworking  machinery 

All  '  Service  and  trade  equipment 

All  ;  Special  maustry  machinery  (all  but  3690  Specialized  ammunition  and  ordinance  machinery  and  related 

equipment) 

All  '  Agncuttural  machinery  and  equipment. 

All  Construction,  mining  excavating,  and  highway  maintenance  equifynent. 

All  '  Matenals  handling  equipiment 

All  Fire  fighting,  rescue,  and  safety  equipment. 

All  Pumps  and  compressors 

4910  Motor  vehicle  maintenance  and  repair  shop  speaalized  equipment. 

4920  Aircraft  maintenarKe  arxj  repair  shop  speaalized  equipment. 

4930  Lubrication  and  fuel  dispensing  equipment. 

4935  Guided  missile  maintenance,  repair,  and  checkout  specialized  equipment. 

4940  Miscellaneous  maintenance,  and  repair  shop  specialized  equipment. 

4960  Space  vehicie  maintenance,  repair,  and  cfieckout  specialized  equipment. 

All  Prefabricated  structures  and  scaffokJing. 

All  I  Electric  wire  and  power  and  distnbution  equipment 

All  Instruments  and  laboratory  equipment. 

All   Furniture 

All   Food  preparation  and  serving  equipment. 


s.  Section  101-43  4802  is  revised  to  read  as     §  101-43.4802    Regional  office  addresses 
follows.  and  assigned  areas. 


Region  arxl  office  address 


Regional  areas 


National  Caprtal  Region,  470  LEnfant  Plaza  East.  SW     Suite  8100.  '  Distnct   of   Columbia,   Maryland   (Prince   Georges   and   Montgomery 

Washington,  DC  20407  Counties  only), 

j  Virginia  (Pnnce  William,  Loudoun,  Fairfax  and  Arlington  Counties,  and 
I     the  cities  of  Alexandna,  Fairfax,  Falls  Church,  Manassas,  and  Ma- 
nassas Park  only). 
1— General  Sen^ices  Administration,  O'Neill   Federal  Office  Building,     Connecticut,  Maine,  New  Hampshire,  Rhode  Island,  Verrrwnt 

Massachusetts,  10  Causeway  Street,  Boston.  MA  02222 
2— General  Services  Administration,  Jacob  K   Javits  Federal  BuiWing,  ,  New  Jersey,  N^w  York.  Commonwealth  of  Puerto  Rico  Virgin  Islands 

26  Federal  Plaza,  New  York.  NY  10278 
3— General  Sen/ices  Administration.  Wannamaker  Buikjing,  lOO  Penn  j  Delaware,  Maryland,  Pennsylvania,  Virginia  West  Virginia 

Square  East,  Philadelphia,  PA  I9i07  I 

4— General  Services  Administration.  410  West  Peachtree  Street,  At      Alabama,    Florida,    Georgia,    Kentucky,    Mississippi,    North    Carolina, 

lanta.  GA  30365.  South  Carolina,  Tennessee. 

5— General  Sendees  Administration,  230  South  Deartiorn  Street,  Chi-     Illinois,  Indiana,  Michraan,  Minnesota  Ohio  Wisconsin 

cago,  IL  60604 

6— General  Services  Administration,  4400  College  Blvd.  Suite   175,  '  Iowa,  Kansas,  Missoun  Nebraska 
Overland  Park.  KS  66211 

7— General  Services  Administration,  819  Taylor  Street,  fon  Worlh.  TX     Arkansas,  Louisiana,  New  Mexico,  Oklahoma  Texas 
76102. 

8— General  Services  Administration,  Buikjing  41    Denver  Federal  Cen-    Colorado,  Montana,  North  Dakota,  South  Dakota  Utah  Wvomino 
ter,  Denver.  CO  60225  •     /        -a 

9— General  Services  Administration,  450  GoWen  Gate  Avenue,  San     Anzona,  California,  Hawaii,  Nevada,  Pacifk:  Ocean  Areas 

Francisco,  CA  94102 
10— General  Sen/ices  Administration,  400  i5th  Street    SW     Autxjm,     Alaska,  Idaho  Oregon  Washinqton 

WA  98001 
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t.  Section  101—44.109  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  101-44.109    Donation  screening  period. 

(a)  Unless  otherwise  directed  by  GSA,  a 
period  of  21  calendar  days  following  the 
surplus  release  date  (see  §  101-43.001-32) 
shall  be  prfivided  to  set  aside  surplus 
reportable  and  nonreportable  property 
determined  to  be  usable  and  necessary  for 
donation  purposes  in  accordance  with  the 
provisions  of  Subparts  101-44.2.  101—44.4. 
and  101—44.5.  Reportable  surplus  property 
will  be  set  aside  for  donation  when  a 
Standard  Form  123.  with  an  informational 
copy  to  the  holding  activity,  is  submitted  to 
a  GSA  regional  office  for  approval  within  the 
donation  screening  period.  Nonreportable 
property  will  be  set  aside  for  donation  upon 
notification  to  a  holding  activity  within  the 
donation  screening  period  by  a  responsible 
Federal  official,  a  State  agency 
representative,  or  an  authorized  donee 
representative  that  the  property  is  usable  and 
necessary  for  donation  purposes 

(b)  During  the  prescribed  21  -day  donation 
screening  period.  Standard  Forms  123  will  be 
processed  by  GSA  regional  offices  in  the 
following  sequence: 

(1)  Department  of  Defense  [personal 
property  which  is  reportable  surplus  will  be 
reserved  for  public  airpwrt  donation  during 
the  first  5  calendar  days  of  the  donation 
screening  period  and  for  service  educational 
activities  (SE.^'s)  during  the  next  5  calendar 
days  During  the  remaining  portion  of  the 
donation  screening  f>eriod.  the  property  will 
be  available  on  an  equal  basis  to  all 
applicants. 

(2)  Executive  agency  personal  property, 
other  than  personal  property  of  the 
Department  of  Defense,  which  is  reportable 
surplus  will  be  reserved  for  public  airport 
donation  during  the  first  5  calendar  days  of 
the  donation  screening  period.  During  the 
remaining  portion  of  the  donation  screening 
period,  the  property  will  be  available  on  an 
equal  basis  to  all  applicants.  This  property  is 
not  available  for  donation  to  SEA's 

(3)  All  executive  agency  personal  property 
which  is  nonreportable  surplus  will  be  made 
available  for  donation  on  an  equal  basis  to  all 
applicants  SEAs  are  not  eligible  for  donation 
of  nonreportable  surplus  of  executive 
agencies  other  than  the  Department  of 
Defense. 
***** 

u.  Section  101—45.303  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  101-45.303    Reporting  property  for  sale. 

***** 

(a)  Reportable  surplus.  Reportable  surplus. 
if  not  donated,  will  be  programmed  for  sale 
by  the  GS.^  regional  office  unless  the  holding 
agency  indicates  on  their  reports  of  excess 
personal  property  that  they  elect  to  sell  their 
own  property. 

(b)  NonrepMjrtable  surplus.  Nonreportable 
surplus,  if  not  donated,  shall  be  reported  to 
the  appropriate  GSA  regional  office  on 
Standard  Form  126.  Report  of  Personal 
Property  for  Sale  (illustrated at  §  101- 
45.4901-126)  if  GSA  is  to  sell  the  property. 


Standard  Form  126A.  Report  of  Personal 
Property  for  Sale  (Continuation  Sheet),  shall 
be  added  if  additional  pages  are  required 
Standard  Forms  126  and  126A  are  stocked  as 
five-part  carbon  interleaved  forms  and  may 
be  obtained  bv  submitting  a  requisition  in 
FEDSTRIP/MILSTRIP  format  to  the  GSA 
regional  office  providing  support  to  the 
requesting  activity 

8.  Effect  on  other  directives.  This 
regulation  modifies  portions  of  regulations 
appearing  at  Parts  101—42  through  101—45 
that  pertains  to  the  reporting  and  screening 
process  for  property  determined  to  b*;  excess 
to  an  agency's  needs 

Dated:  September  5.  1996. 
David  ).  Barram. 

Acting  Administrator  of  General  Sen'ices. 
IFR  Doc  97-574  Filed  1-14-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  Nos.  92-235  and  92-257;  FCC 
96-492] 

Private  Land  Mobile  Radio  Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  The  Commission  has  adopted 
a  Memorandum  Opinion  and  Order 
IMOB-OI  which  addresses  issues  and 
concerns  raised  in  twenty-four  petitions, 
five  oppositions,  and  three  replies, 
requesting  that  we  reconsider  or  clarify 
various  decisions  and  technical  rules 
adopted  in  the  Report  and  Order  (RS-OI 
in  PR  Docket  No.  92-235.  This  MO&O 
also  addresses  a  petition  for 
reconsideration  filed  in  PR  Docket  No. 
92-257  regarding  the  shared  use  of 
industrial/land  transportation  and 
maritime  public  correspondence 
frequencies.  Consistent  with  our 
objective  of  increasing  the  efficiency  of 
the  PLMR  frequency  bands  this  MO&O 
clarifies  our  decisions  in  the  BS^O.  and 
where  necessary.  make:i  appropriate 
modifications  to  the  rul.^s.  This  M0&-0 
maintains  the  channel  p'r.n  adopted  in 
the  RB'O.  but  also  permits  frequency 
coordinators  to  recommend  frequencies 
for  any  technology  with  lesser 
bandwidth,  provided  that  interference  is 
not  caused  to  other  systems 
Additionally,  the  Commission  extends 
the  first  transition  date  for  the  type 
acceptance  of  narrowband  equipment 
from  August  1,  1996,  to  February  14. 
1997.  and  retains  the  second  transition 
date  of  January  1,  2005  Further,  the 
Commission  clarifies  the  rules  regarding 
type  acceptance  to  provide  greater 


fiexibility  for  manufacturers  to  support 
existing  equipment  and,  where 
appropriate,  to  provide  alternatives  to 
our  efficiency  standards  Finally,  the 
Commission  clarifies  a  variety  of 
technical  rules  including,  but  not 
limited  to,  those  pertaining  to  new 
power/antenna  height  limits,  the 
emission  mask,  and  frequency  stability 
requirements 

EFFECTIVE  DATE:  February  14.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
Keltz  of  the  Wireless 
Telecommunications  Bureau  at  (202) 
418-0680  or  via  E-Mail  at 
mayday6'fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memornndum  Opinion  and  Order.  P'CC 
96— 492,  adopted  December  2.3,  1996, 
and  released  December  30.  1996.  The 
full  text  of  this  Memnrnndiim  Opinion 
and  Order  is  available  for  inspection 
and  copying  during  normal  busmess 
hours  in  the  FCC  Reference  Center 
(Room  239)  1919  M  Street.  NW, 
Washington,  DC.  The  complete  text  may 
be  purchased  fromi  the  Commission  s 
copy  contractor,  ITS.  Inc.,  2100  M  Street 
N\V',  Suite  140.  Washington,  DC  20037, 
telephone  (202)  857-3800. 

Summary  of  Order 

1.  The  R&-0  (60  FR  37152,  July  19, 
1995)  provided  the  private  land  mobile 
radio  (PLMR)  community  with  a 
regulatory  framework  that  promotes 
efficient  use  of  spectrum,  increases 
technical  flexibility,  enhances  the 
deployment  of  new  technologies,  and 
promotes  a  competitive  and  robust 
marketplace  for  product  development 
In  this  action,  the  Commission  clarifies 
its  decisions  in  the  B&O  and  where 
net:essary.  makes  appropriate 
modifications  to  the  rules. 

2.  In  the  RE-O.  the  Commission 
adopted  a  chaiinel  plan  based  on  7.5 
kHz  channel  spacing  in  the  150-174 
MHz  VHF  band  and  6  25  kHz  channel 
spacing  in  the  421-430  MHz.  450-470 
MHz.  and  470-512  MHz  UHF  bands. 
Flexibilitv  is  provided  to  licensees  by 
permitting  them  to  aggregate  up  to  four 
narrowband  channels  to  employ 
spectrum  efficient  wideband 
tei;hnology.  .additionally,  licensees  are 
provided  with  a  simple  migration  path 
because  they  will  be  able  to  remain  on 
their  currently  assigned  center 
frequencies  and  can  continue  to  use 
existing  equipment  while  they  upgrade 
to  new  equipment. 

3  Several  petitioners  ask  the 
Commission  to  reconsider  the  new 
channel  plan  and  instead  adopt  a 
channel  plan  based  on  5  kHz  channel 
spacing  claiming  that  the  Commission's 


2028       Federal  Register  /  Vol.  62.  No.  10  /  Wednesday.  January  15.  1997  /  Rules  and  Regulations 


UMI 


decision  to  space  channels  at  7.5  kHz 
creates  inefficient  "white  spaces"  in  the 
VHF  band.  Additionally,  they  assert  that 
the  ability  to  use  wideband  equivalent 
technologies  by  aggregating  narrowband 
channels  is  not  taken  into  account  in 
our  rationale  for  rejecting  5  kHz  spacing. 
We  disagree  with  these  petitioners.  In  a 
5  kHz  channel  plan,  a  user  would  need 
to  identify  three  contiguous  channels  to 
obtain  a  12.5  kHz  channel,  but  only  two 
are  required  in  the  adopted  plan.  Thus, 
the  adopted  plan  eases  the  transition  for 
current  users  who  desire  to  implement 
a  two-step  transition  to  narrowband 
through  12.5  kHz  equipment.  Petitioners 
also  assert  that  inefficient  white  spaces 
are  created  by  our  adopted  channel 
plan,  since  12.5  kHz  VHF  equipment 
would  actually  use  15  kHz  of  spectrum 
by  aggregating  two  7.5  kHz  VHF 
channels.  However,  to  use  12.5  kHz 
equipment  in  a  plan  based  on  5  kHz 
channels  would  also  require  licensees  to 
use>15  kHz  of  spectrum  because  they 
would  have  to  aggregate  three  5  kHz 
channels.  In  the  UHF  band.  12.5  kHz 
equipment  also  would  use  15  kHz  of 
spectrum  in  a  5  kHz  charmel  plan,  but 
only  12.5  kHz  of  spectrum  in  the 
adopted  plan.  Furthermore,  a  5  kHz 
channel  plan  would  require  users  who 
choose  to  implement  6.25  kHz 
equipment  to  acquire  the  same  15  kHz 
of  spectrum  needed  for  12.5  kHz 
equipment.  Thus,  a  5  kHz  channel  plan 
would  create  as  much  or  more  white 
space  than  the  adopted  channel  plan 

4.  Consequently,  we  conclude  that  our 
adopted  7.5/6.25  kHz  channel  plan  is 
more  flexible  than  a  5  kHz  plan  because 
it  will  accommodate  users  of  25,  12.5. 
6.25.  and  5  kHz  equipment  while 
accompUshing  our  goal  of  increasing 
spectrum  efficiency.  Further,  this 
channel  plan  creates  a  flexible  migration 
path,  which  is  considered  a  critical 
factor  by  ciurent  users.  For  these 
reasons,  we  decline  to  modify  the 
channel  plan  as  adopted  in  the  R60. 
However,  we  are  mindful  of  the  fact  that 
some  users  may  want  to  implement  5 
kHz  technology  within  their  existing  25 
kHz  bandwidth.  Such  a  channelization. 
however,  would  require  the  licensee  to 
deviate  from  the  adopted  band  plan. 
Therefore,  we  %vill  permit  frequency 
coordinators  to  recommend  frequencies 
inconsistent  with  the  adopted  band 
plan,  for  any  technology,  including  5 
kHz,  provided  that  such  a  system  will 
not  cause  harmful  interference  to  any 
existing  system. 

5.  In  the  RSiD.  we  decided  to  manage 
the  transition  to  narrowband  channels 
through  the  type  acceptance  process. 
This  decision  requires  that  new 
equipment  type  accepted  after  August  1. 
1996.  and  January  1.  2005,  meet 


specified  efficiency  guidelines.  We  note, 
however,  that  this  approach  does  not 
impose  a  strict  transition  timetable  upon 
individual  users. 

6.  Petitioners  argue  that  the 
conversion  timetable  for  the  type 
acceptance  of  narrowband  equipment  is 
too  short  and  fails  to  account  for  normal 
product  development  cycles.  They 
recommend  that  the  first  transition  date 
be  extended  to  August  1, 1998,  and  that 
the  second  transition  date  be  extended 
to  January  1.  2014.  Other  petitioners 
oppose  this  request  stating  that  such 
action  is  not  necessary  because  the  R&-0 
does  not  mandate  the  production  or  use 
of  any  particular  type  of  technology 
according  to  a  fixed  timetable. 

7.  As  noted,  the  transition  dates 
established  in  the  RS-O  do  not  require 
manufacturers  to  take  any  specific 
action.  Consequently,  we  believe  it  is 
unnecessary  to  make  extensive  changes 
to  the  adopted  transition  dates  and. 
thus,  deny  the  request  to  do  so. 
Additionally,  we  note  that  a  number  of 
manufacturers  have  already  type 
accepted  equipment  that  is  compliant 
with  the  new  rules.  However,  in 
consideration  of  the  time  elapsed 
between  the  R8'0  and  adoption  of  this 
MO&O.  and  because  this  MO&O 
modifies  rules  which  affect  the  type 
acceptance  of  equipment,  we  are 
extending  the  first  transition  date  from 
August  1,  1996,  to  February  14, 1997. 
Additionally,  to  remove  the  uncertainty 
in  trying  to  anticipate  the  amoxmt  of 
time  necessary  to  attain  a  type 
acceptance  grant,  we  are  amending  47 
CFR  90.203  to  clarify  that  the  transition 
dates  refer  to  type  acceptance 
application  filing  deadlines,  rather  than 
type  acceptance  grants. 

8.  The  Association  of  Public-Safety 
Communications  Officials-International, 
Inc.  asks  that  we  reconsider  our 
decision  not  to  adopt  specific  transition 
deadlines  for  public  safety  users.  We 
decline  to  adopt  such  dates.  The 
imposition  of  a  mandate  on  any  user, 
particularly  public  safety  entities,  to 
replace  existing  equipment  and  systems, 
is  contrary  to  one  of  our  basic  goals  in 
this  procaeding  of  providing  maximum 
flexibility  to  individual  users.  Also, 
since  public  safety  entities  are  funded 
by  local  tax  dollars,  and  are  often 
constrained  by  limited  financial 
resources,  subjecting  these  entities  to 
such  a  mandate  could  be  unduly 
burdensome.  Further,  in  light  of  the 
work  of  the  Public  Safety  Wireless 
Advisory  Committee  and  the 
Commission's  overall  evaluation  and 
assessment  of  public  safety  wireless 
communications  in  WT  Docket  No.  96- 
86  (61  FR  25185.  May  20,  1996),  it 
would  be  premature  at  this  time  to  make 


decisions  regarding  transition  dates  for 
public  safety  users. 

9.  In  the  R&-0,  we  adopted  spectrum 
efficiency  standards  that  require  at  least 
one  voice  channel  per  12.5  kHz  of 
channel  bandwidth  for  equipment  type 
accepted  after  August  1, 1996.  and  at 
least  one  voice  channel  per  6.25  kHz  of 
channel  bandwidth  for  equipment  type 
accepted  after  January  1,  2005. 
Additionally,  after  August  1.  1996. 
equipment  designed  for  data  operation 
must  be  capable  of  supporting  a 
minimum  data  rate  of  4800  bits  p>er 
second  per  6.25  kHz  of  bandwidth. 

10.  Several  petitioners  request  that  the 
type  acceptance  rules  be  amended  to 
allow  alternative  showings  of  spectrum 
efficiency  for  low  power  frequency 
reuse  systems.  We  agree  with  the 
petitioners  that  there  is  a  place  within 
the  PLMR  environment  for  spectrum 
efficient  low-power,  frequency  reuse 
systems.  However,  we  will  not  alter  the 
efficiency  standard,  instead,  we  will 
exempt  all  transmitters  that  operate 
with  less  than  500  mW  output  power 
from  the  bit  rate  requirement  for  type 
acceptance.  Additionally,  we  will 
provide  manufacturers  with  additional 
flexibility  to  design  spectrally  efficient 
transmitters.  The  Commission's 
Equipment  Authorization  Division  may, 
on  a  case  by  case  basis,  grant  type 
acceptance  to  equipment  with  slower  bit 
rates  than  specified  in  47  CFR 
90.203(j}(3)  and  47  CFR  90.203(j)(5). 
provided  that  an  acceptable  technical 
analysis  is  submitted  with  the 
application  which  demonstrates  that  the 
slower  data  rate  will  provide  more 
spectral  efficiency  than  the  standard 
data  rate. 

11.  Some  petitioners  asked  that  we 
clarify  the  distinction  between  digital 
voice  and  data.  In  this  connection,  we 
refer  to  the  definitions  in  47  CFR  part 
2.  Radios  type  accepted  for  telephony 
must  meet  the  voice  channel  standard, 
and  those  type  accepted  for  telegraphy 
or  telemetry  must  meet  the  data  rate 
standard.  Further  radios  that  are  type 
accepted  for  bdlh  telephony  and 
telegraphy  or  telemetry  must  meet  both 
standards.  Additionally,  because  47  CFR 
90.207(b)  allows  stations  authorized  for 
telephony  to  use  emissions  for 
telecommand,  the  telecommand 
function  of  such  radios  will  not  be 
subject  to  the  data  rate  standard  Also, 
because  transmissions  made  via  modem 
through  the  external  microphone  port  of 
an  analog  radio  are  limited  to  audio,  the 
data  rate  standard  will  not  be  applied  to 
such  uses.  Finally,  we  clarify  that  the 
spectrum  efficiency  requirements 
imposed  by  the  R&O  do  not  apply  to 
p>aging  systems. 
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12.  In  the  R&O,  we  adopted  new 
power  and  antenna  height  limitations 
based  on  "safe  harbor'"  tables  submitted 
by  the  Land  Mobile  Communications 
Council  (LMCC).  These  new  limits 
allow  various  combinations  of  effective 
radiated  power  (ERP)  and  antenna 
height  above  average  terrain  (HAAT) 
based  upon  the  size  of  an  applicant's 
desired  service  area  and  the  applicant's 
operating  frequency.  In  general,  the 
rules  allow  for  a  maximum  ERP  of  500 
watts  and  maximum  service  area  radii  of 
40  km  in  the  VHP  band  and  32  km  in 
the  UHF  band.  The  rules  state  that  larger 
areas,  up  to  80  km,  will  be  authorized 
provided  that  the  applicant 
demonstrates  that  the  requested  station 
parameters  \%ill  not  produce  coverage  in 
excess  of  that  which  is  required. 
However,  areas  larger  than  80  km  will 
be  authorized  on  a  secondary  basis. 
Finally,  these  new  rules  only  apply  to 
new  stations,  which  were  defined  as 
stations  not  functionally  integrated  with 
an  earlier-installed  system. 

13.  Several  petitioners  argue  that 
special  separation  criteria  should  be 
developed  for  systems  that  operate  in 
the  150-174  MHz  and  421-512  MHz 
bands  under  conditions  of  extreme 
terrain,  that  a  streamlined  process  for 
deviating  firam  the  power/antenna 
height  tables  be  considered  for 
applicants  that  operate  in  areas  of  non- 
uniform terrain,  that  applicants  be 
permitted  to  use  any  commonly 
accepted  propagation  model  to 
demonstrate  radio  system  coverage,  and 
that  a  formal  waiver  not  be  required  for 
such  requests. 

14.  We  agree  that  special 
consideration  should  be  given  to  the 
power/antenna  heights  in  areas  of 
extreme  terrain.  We  recognize  that  in 
these  areas,  average  terrain  calculations 
may  not  provide  accurate  depictions  of 
the  actual  terrain  over  which  a  system 
wall  operate  and  therefore  our  tables 
may  not  provide  an  appropriate  anterma 
height/power  combination  for  a  desired 
service  area  size.  We  are  modifying  47 
CFR  90.205(d)(2)  and  47  CFR 
90.205(g)(2)  to  reflect  that  applicants 
may  deviate  from  the  tables  when 
operating  in  areas  of  non-uniform 
terrain.  Additionally,  the  rules  allow  the 
use  of  generally  accepted  engineering 
practices  and  standards,  including 
models  that  are  widely  accepted  by  the 
engineering  community,  as  producing 
outputs  representative  of  real  world 
results.  Applicants  who  demonstrate 
special  circumstances  (e.g.  extreme 
terrain  conditions  or  need  for  a  larger 
service  area)  will  not  be  required  to 
submit  a  waiver  request  to  the 
Commission.  Rather,  the  required 
engineering  analysis  should  be 


submitted  to  the  frequency  coordinator 
and  as  an  attachment  to  the  license 
application,  FCC  Form  600. 
Additionally,  a  waiver  request  will  be 
unnecessarv'  for  applicants  who  request 
service  =ireas  greater  than  40  km  in  the 
VHF  band  and  32  km  in  the  UHF  band. 
These  applications,  however,  pursuant 
to  footnote  4  in  Tables  1  and  2  of  47 
CFR  90.205,  must  be  accompanied  bv  a 
justification  for  the  larger  service  area 
and  include  a  technical  analysis 
demonstrating  that  the  signal  strength  at 
the  edge  of  the  service  area  is  within  the 
specified  guidelines.  Aiditionallv.  we 
will  allow  applicants  to  exceed  the 
reference  antenna  height  limits  if  they 
correspondingly  lower  their  power 

15.  Petitioners  seek  clarification  of  the 
rules  that  would  classifv'  all  base 
stations  with  ser\-ice  areas  greater  than 
80  km  as  secondary  arguing  that  certain 
geographic  areas,  particularly  in  western 
regions,  warrant  special  consideration 
because  the  terrain  in  those  areas 
provide  few  suitable  transmitter  sites. 

16.  We  note  that  licensees  who  need 
to  communicate  over  large  distances 
generally  employ  systems  that  make 
extensive  use  of  mobile  relay  stations, 
which  are  afforded  the  protection  of 
priman,'  status  under  our  rules.  Because 
mobile  relay  stations  would  typicallv  be 
wdthin  80  km  of  another  base  station, 
primarv'  status  would  be  conferred  on 
the  entire  area  that  a  licensee  needs  to 
cover.  We  believe  that  coverage  areas  up 
to  80  km  around  a  single  base  station 
will  serve  the  vast  majoritv  of  licensees 
and  are  modifying  47  CFR  90.205(d)(3) 
and  47  CFR  90. 205(g)(3)  to  confer 
primar)'  status  for  communications 
within  80  km  from  a  base  station.  We 
also  recognize  that  some  licensees' 
operations  may  require  primary  status 
within  a  region  larger  than  80  km. 
Because  we  anticipate  that  a  limited 
number  of  licensees  will  have  such 
needs,  we  will  entertain  waiver  requests 
for  those  instances  where  a  licensee 
requests  coverage  by  one  base  station  for 
an  area  greater  that  80  km. 

17.  Many  petitioners  seek  clarification 
on  what  constitutes  a  new  station.  As  a 
general  matter,  we  elected  to  exempt 
existing  stations  from  complying  with 
the  power/antenna  height  tables 
adopted  in  the  R6-0  in  order  to  afford 
licensees  flexibility  to  modif\',  expand, 
or  upgrade  their  facilities  without 
adversely  affecting  their  current 
operations.  47  CFR  90.135  provides 
examples  of  permissible  modifications 
to  authorized  stations.  Stations  that 
modify  their  existing  authorization  in 
accordance  with  one  of  the  listed 
modifications  will  not  be  subject  to  the 
new  power/antenna  height  rules.  We 
decline  to  grant  a  request  to  characterize 


the  addition  of  base  and  mobile  relay 
facilities  that  of>erate  on  different 
frequencies  from  an  existing  svstem  as 
an  existing  svstem. 

18  Because  47  CFR  90.135(a)  allows 
licensees  to  modif\-  their  authonzations 
due  to  a  change  in  emissions,  the  new 
power/antenna  height  limits  will  not 
apply  to  systems  that  are  modified  by 
converting  to  equipment  designed  for 
narrower  channel  bandwidths 
Furthermore,  if  the  onlv  modification 
that  a  licensee  makes  to  a  svstem  is  a 
narrowing  of  its  r  mission,  a  formal 
application  for  modification  need  not  be 
filed  with  the  Commission.  However. 
the  licen.see  will  be  required  to  notify' 
the  Commission  of  this  change 
immediately,  either  by  filing  FCC  Form 
405-A  or  submitting  a  letter  in 
accordance  with  47  CFR  90.135(d). 

19  Several  organizations  seek 
reconsideration  of  the  power'antenna 
height  tables  as  they  relate  to  private 
carrier  paging  channels.  We  believe  that 
our  rules  should  refiect  the  differences 
between  paging  systems  and  the 
majority  of  two-way  mobile  systems  in 
the  PLMR  bands.  In  this  connection,  we 
will  allow  new  one-way  paging 
operations  to  operate  at  the  same  power 
levels  that  applied  prior  to  the  adoption 
of  the  RS'O.  I.e..  for  most  stations,  350 
watts  output  power  with  no  limit  on 
ERP,  on  the  frequencies  specifically 
reserved  for  one-way  paging 

20.  Regarding  the  decision  regarding 
the  ability  of  manufacturers  to  continue 
producing  and  supporting  25  kHz 
equipment  through  upgrades  and 
permissive  changes,  some  petitioners 
argue  that  it  is  unnecessary  to  prohibit 
manufacturers  fi-om  making  minor 
design  changes  to  existing  25  kHz 
equipment  because  our  rules  already 
ensure  a  transition  to  more  narrowband 
equipment.  This  request  is  opposed  by 
Securicor  Radiocoms  Limited  because  it 
is  inconsistent  with  the  primary  goal  in 
this  proceeding  since  it  would  excuse 
compliance  with  the  multi-mode 
requirement.  Our  intent  is  to  allow  only 
those  modifications  which  would 
provide  a  multi-mode  capabiUty  or  a 
narrowband  mode  to  existing 
equipment.  In  these  instances, 
manufacturers  must  obtain  a  new  FCC 
Identifier  for  their  equipment. 
Modifications  which  entail  the  redesign 
of  existing  equipment  will  not  be 
allowed. 

21   When  compared  to  wideband 
channels,  i.e  .  25  kHz  channels,  the 
rules  adopted  in  the  B&O  allow 
emissions  on  narrowband  channels  to 
occupy  a  larger  percentage  of  the 
channel.  This  combination  of  increased 
channel  occupancy  and  narrower 
channel  spacing  increases  the 
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importance  of  frequency  stability  to 
reduce  adjacent  channel  interference. 
Therefore,  the  Commission  adopted 
stringent  frequency  stability 
requirements  as  recommended  by  the 
Telecommunications  Industry 
Association  (TIA). 

22.  SEA,  Inc.  contends  that  the 
frequency  stability  limits  for  mobile 
radios  designed  to  operate  with  channel 
bandwidths  of  6.25  kHz  are  too 
restrictive  and  recommends  alternative 
limits.  These  recommendations  are 
supported  by  Motorola.  We  agree  that, 
in  the  VHF  band,  a  less  stringent 
requirement  can  be  tolerated  because  of 
the  presence  of  a  small  guard  band. 
Further,  we  believe  that  the  frequency 
coordination  process  can  compensate 
for  less  stringent  requirements  in  the 
UHF  band.  Therefore,  we  are  modifying 
47  CFR  90.213  in  accordance  with  the 
suggestions  of  SEA. 

23.  In  order  to  accommodate  our  new 
chaimel  plan,  we  adopted  new 
guidelines  for  authorized  bandwidth. 
For  equipment  designed  to  operate  on 
7.5  kHz  or  6.25  kHz  channels,  the 
authorized  bandwidth  is  6  kHz  and  for 
equipment  designed  to  operate  on  12.5 
kHz  channels  the  authorized  bandwidth 
is  11.25  kHz.  SEA  requests  tha»  the 
authorized  bandwidth  for  6.25  kHz 
channels  in  the  UHF  and  VHF  bands  be 
reduced  to  5  kHz  in  order  to  allow  same 
area  operation  on  the  narrowband 
channels. 

24.  We  decline  to  reduce  the 
authorized  bandwidth  from  6  kHz  to  5 
kHz.  The  6  kHz  authorized  bandwidth 
was  chosen  to  provide  manufacturers 
with  flexibiUty  to  implement  a  wide 
range  of  modulation  techniques.  We 
note,  however,  that  the  emission  mask 
only  serves  as  an  upper  hmit  and  thus, 
manufacturers  can  employ  any  emission 
they  desire  as  long  as  they  do  not 
exceed  the  specified  limits.  Therefore,  if 
a  manufacturer  determines  that  same- 
area  operations  cannot  he  achieved  on 
adjacent  narrowband  chaimels,  it  can 
design  its  equipment  with  narrower 
emissions. 

25.  When  determining  the  shape  of  a 
frequency  mask,  it  is  essential  that 
instrumentation  requirements  and 
measurement  procedures  are  defined  In 
general,  transmitter  emissions  are 
measured  using  established  industry 
standards.  In  this  connection,  EIA/TIA 
Standard  603  instructs  radio 
manufacturers  to  use  a  resolution 
bandwidth  of  300  Hz  or  less.  Consistent 
with  this  standard,  in  the  R60,  we 
determined  that  emissions  of  equipment 
designed  to  operate  in  the  Refarming 
bands  should  be  measured  using  a 
resolution  bandwidth  of  100  Hz  with 


the  measuring  instrument  in  a  peak  hold 
mode. 

26.  Motorola  contends  that  using  a 
resolution  bandwidth  of  100  Hz,  rather 
than  the  300  Hz  recommended  by  TIA, 
adds  5  dB  of  energy  to  the  adjacent 
channel  and  will  result  in  reduced 
spectnmi  efficiency.  SEA  agrees  with 
Motorola,  but  recommends  that  the 
resolution  bandwidth  be  left  at  100  Hz, 
and  that  the  attenuation  of  the  emission 
masks  be  adjusted  5  dB. 

27.  We  decline  to  adjust  the 
measurement  technique  adopted  in  the 
RS-O.  The  current  industry  trend  for 
measuring  digital  emissions  just  outside 
the  channel,  i.e..  the  adjacent  channel, 
is  to  use  measuring  instrumentation 
having  a  resolution  capability  of  1%  of 
the  bandwidth  of  the  carrier  emission. 
This  is  evidenced  by  mea-surement 
procediu-es  and  interpretations  that  have 
been  developed  in  our  rules  for  the 
licensed  Personal  Communications 
Services  (PCS)  and  unlicensed  PCS 
devices  A  resolution  bandwidth  of  1% 
of  the  carrier  emission  bandwidth 
provides  a  reasonable  compromise 
where  the  emission's  interference 
potential  can  be  measured  and  the 
instrumentation  will  not  detrimentally 
affect  the  measurement.  Using  a  100  Hz 
resolution  bandwidth  for  equipment  in 
the  Refanning  bands  approximates  the 

1  %  standard  that  has  been  accepted  by 
the  affected  industries  in  other  rule 
makings.  Finally,  we  believe  the  claim 
of  a  5  dB  increase  in  energy  to  the 
adjacent  channel  to  be  overstated 
because  it  assumes  a  uniform  level  of 
energy  across  the  measiuement  window 
without  taking  into  account  the  roll-off 
of  energy  at  the  band  edges  that  results 
from  the  emission  mask.  Therefore,  we 
conclude  that  any  effects  on  the 
adjacent  channel  will  be  less  than  5  dB. 
28  In  order  to  promote  flexibility  for 
manufacturers  to  introduce  new  and 
iimovative  modulation  techniques  in 
the  PLMR  bands  below  512  MHz.  we 
revised  47  CFR  90.211  to  eliminate 
those  requirements  that  were  primarily 
applicable  to  radios  that  use  frequency 
modulation  (FM).  TIA  supports  our 
objective,  but  disagrees  with  our 
decision  to  remove  specified  deviation 
limits  for  FM  and  recommends  that  the 
modulation  limits  be  reinserted  into  the 
rules  with  their  respective  filter 
characteristics.  We  disagree.  Our 
rationale  for  removing  the  filter 
specifications  from  47  CFR  90.211  and 
the  FM  deviation  limits  from  47  CFR 
90.209  was  to  provide  manufacturers 
flexibility  in  designing  and 
implementing  radio  specifications.  In 
this  connection,  we  believe  that  setting 
specifications  for  FM  would  be 
inconsistent  with  such  rationale. 


29.  With  the  adoption  of  a  new 
channel  plan,  many  frequency 
allocations  and  assignments  were 
altered,  particularly  those  of  the  former 
low  power  offset  channels.  One  result  of 
the  new  chaimel  plan  is  that  channels 
formally  available  as  low  power  offset 
channels  under  Section  47  CFR  90.267 
are  now  available  as  regularly  assignable 
channels  for  high  power  operations. 
Additionally,  the  new  channel  plan 
resulted  in  a  reallocation  of  some  of 
these  channels  from  one  radio  service  to 
another  by  allocating  channels  that  were 
between  eillocations  for  two  different 
radio  services  to  the  radio  service  or 
services  where  the  lower  of  the  channels 
was  allocated.  Many  Petitioners  request 
that  we  reexamine  permissible  uses  for 
several  former  offset  chaimels.  Upon 
reexamination,  we  are  making  several 
modifications  to  the  frequency  tables  in 
47  CFR  part  90. 

30.  The  RS-O  provided  several 
operational  alternatives  for  licensees 
authorized  on  the  former  low  power 
offset  channels.  One  option  is  to  remain 
on  their  current  channels  and  achieve 
primary  status  by  providing  sufficient 
justification  to  raise  power.  A  second 
option  is  to  migrate  to  designated  low 
power  chaimels  and  achieve  primary 
status  on  those  channels.  A  third  option' 
is  to  remain  on  their  current  channel  at 
low  power  and  continue  to  have 
secondary  status. 

31.  The  Alarm  Industry 
Communications  Conunittee  (AICC) 
contends  that  licensees  should  be  able 
to  attain  primary  status  without  raising 
power.  Additionally,  they  ask  whether 
stations  wishing  to  increase  power  need 
to  file  a  letter  notification  or  an 
applicalion  to  provide  coordinates. 
Finally.  AICC  suggests  that  the 
Conmmission  continue  to  allow  the 
ciurent  practice  for  alarm  transmitters  of 
providing  coordinates  for  the  center  of 
an  operating  area  and  the  radius  around 
these  coordinates  in  which  transmitters 
will  operate  rather  than  requiring  each 
fixed  transmitter  to  be  individually 
licensed. 

32.  As  an  initial  matter,  recognizing 
that  any  decision  regarding  changes  in 
power  requirements  on  former  low 
power  offset  channels  will  be  affected 
by  our  resolution  of  the  exclusivity 
issues  raised  in  the  Further  Notice  of 
Proposed  Rule  Making  (60  FR  37148, 
July  18, 1995)  in  this  proceeding,  we 
defer  decisions  on  this  matter  to  a  future 
Order.  Regarding  the  requirement  to 
furnish  coordinates,  we  note  that 
situations  exist  where  it  is  neither 
feasible  nor  desirable  for  a  licensee  to 
furnish  coordinates  of  all  transmitters  in 
their  system.  Therefore,  we  will  allow 
licensees  to  supply  only  coordinates  of 
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the  center  of  an  operating  area  and  a 
radius  when  all  stations  are  fixed,  low 
power,  i.e.,  not  to  exceed  2  watts, 
stations. 

33.  When  we  eliminated  the  low 
power  offset  channels  in  the  R&O,  we 
established  new  low  power  offset 
channels  3.125  kHz  removed  from 
regularly  assignable  channels  and 
authorized  them  on  a  secondary,  non- 
interference basis.  The  creation  of  these 
channels  was  opposed  by  the  Personal 
Communications  Industry  Association 
which  contends  that  low  power  users 
will  be  accommodated  through 
coordinator  designated  exclusive  low 
power  channels  and  the  color  dot 
chaimels  and  that  these  new  low  power 
offset  chaimels  will  recreate  difficulties 
which  existed  with  the  former  low 
power  offset  channels  Finally,  they  state 
that  these  new  low  power  offset 
channels  may  have  the  ujiintended 
effect  of  preventing  the  use  of  primary 
channels  by  wideband,  spectrally 
efficient  systems.  We  agree  that  ihese 
low  power  offset  channels  could 
potentially  have  a  detrimental  effect  on 
the  operations  on  primary  channels  and 
will  therefore  remove  the  new  low 
power  offset  channels  from  47  CFR 
90.267(b).  However,  in  light  of 
technological  advances  and  usage 
patterns  in  these  bands,  we  reserve  the 
right  to  revisit  this  issue  in  the  future. 

34.  When  we  established  the 
Emergency  Medical  Radio  Service 
(EMRS).  we  assigned  the  453  MHz  and 
458  MHz  frequencies  used  for  medical 
paging  systems  in  the  Special 
Emergency  Radio  Service  (SERS)  to  the 
EMRS.  SERS  users  were  permitted  to 
continue  operating  on  these  channels  as 
primary  users  for  a  period  of  five  years. 
In  the  R&-0,  the  SERS  frequencies 
reassigned  to  the  EMRS  were 
rechannelized  at  the  new  narrowband 
spacings.  Several  petitioners  request 
removal  of  the  new  channels  that  arose 
from  sphtting  the  453  MHz  and  458 
MHz  channels  from  the  SERS.  We  agree 
and  will  remove  the  453  MHz 
nEirrowband  channels  from  the  SERS 
frequency  table  in  47  CFR  90.53(a). 

35.  In  the  EMRS,  MED  channels  are 
used  for  emergency  medical 
communications.  Prior  to  adoption  of 
the  R&O,  there  were  10  MED  channels, 
designated  as  MED-1  through  MED-10. 
The  new  channel  plan  created  3  new 
MED  channels  higher  in  frequency  than 
each  existing  MED  channel.  These  new 
channels,  designated  as  MED-A  through 
MED-X,  were  assigned  as  follows:  MED- 
A,  MED-B,  and  MED-C  were  assigned 
between  MED-1  and  MED-2,  MED-D, 
MED-E,  and  MED-F  were  assigned 
between  MED-2  and  MEI>-3.  The  new 
MED  channels  higher  in  frequency  than 


MED-9  and  MED-10  were  not  labeled. 
Several  Petitioners  propose  changing 
the  MED  channel  labeling  scheme  to 
one  that  is  entirely  numeric. 

36.  We  agree  that  a  different  labeling 
approach  is  needed  for  the  new  MED 
chaimels  because  any  confusion 
regarding  their  designation  could 
potentially  interfere  with  the 
communication  of  messages  necessary 
to  ensure  pubhc  safety.  Therefore,  we 
will  use  a  traiUng  1,  2,  or  3  to  designate 
the  position  of  the  new  MED  channels 
in  relation  to  the  existing  MED 
channels.  For  example,  the  channel  6.25 
kHz  above  MED-3  will  be  designated  as 
MEI>-31.  the  channel  12.5  kHz  above 
MED-3  as  MED-3  2.  and  the  channel 
18.25  kHz  above  MEE^-3  as  MED-33. 
We  v«ll  adopt  this  labeling  approach  for 
designating  the  channel  positions 
accorded  to  each  of  the  10  MED 
channels. 

37.  Currently,  47  CFR  90.217  exempts 
transmitters  used  in  the  Business  Radio 
Service  that  have  an  output  power  not 
exceeding  120  milliwatts  from  the 
technical  requirements  imposed  by  our 
rules,  provided  that  they  meet  minimum 
emission  limitations.  Many  petitioners 
request  that  this  exemption  be  expanded 
to  include  all  PLMR  services.  We  agree 
and  are  expanding  the  current 
exemption  to  include  all  private  land 
mobile  radio  services. 

38.  In  order  to  assure  that  transient 
frequencies  do  not  cause  excessive 
interference  to  la^id  mobile  licensees 
and  television  receivers  in  adjacent 
bands,  the  Commission  adopted 
standards  for  transient  frequency 
behavior.  These  standards  are  based  on 
EIA/TIA  standard  603,  which  sets 
allowable  transient  response  for  radios 
that  operate  in  three  frequency  bands: 
30-300  MHz,  300-500  MHz,  and  500- 
1000  MHz. 

39.  Several  petitioners  request  that  we 
clarify  the  new  rules  by  declaring  that 
they  are  only  applicable  to  equipment 
tyjje  accepted  after  a  specific  date. 
Motorola  recommends  that  the  three 
frequency  beind  columns  listed  in  47 
CFR  90.214  be  replaced  by  two 
frequency  band  columns,  one  for  150- 
174  MHz  and  one  for  421-512  MHz.  We 
decline  to  modify  the  implementation 
date  of  §  90.214  of  our  rules.  Since  the 
new  rules  took  effect  on  August  18. 
1995,  the  Commission's  Equipment 
Authorization  Division  has  been 
granting  type  acceptance  based  on 
transmitters  meeting  all  of  the  new 
technical  requirements.  Therefore, 
because  there  have  been  no  objections  to 
the  transient  frequenc)'  requirements  of 
47  CFR  90.214,  we  see  no  reason  to 
grant  type  acceptance  to  transmitters 
that  do  not  meet  the  new  requirements. 


Additionally,  granting  type  acceptance 
to  radios  that  do  not  meet  the  new 
requirements  would  be  administratively 
burdensome  because  it  would  create 
two  categories  of  transmitters  which 
would  be  difficult  to  track  and  identif>- 
in  the  future.  We  are.  however  adopting 
Motorola's  recommendation  to  apply 
the  standards  for  radios  that  operate  in 
the  421-500  hAHz  band  to  radios  that 
operate  in  the  500-512  MHz  band 

40.  In  the  R&O.  we  eliminated  47  CFR 
90.271  which  provided  for  5  kHz 
narrowband  channels  that  were  offset 
either  2.5  kHz  or  7.5  kHz  from  regularly 
assignable  channels  in  the  150-170 
MHz  band.  Additionally,  the  R60 
permits  hcensees  on  these  channels  to 
remain  on  their  currently  authorized 
frequency  until  August  i.  2001  if 
interference  is  not  experienced. 
Securicor  asserts  that  users  of  these  5 
kHz  channels,  who  operate  the  most 
spectrally-efficient  equipment  in  the 
PLMR  bands,  are  being  treated  unfairly 
because  they  must  modify*  their  systems 
to  comply  with  the  new  channel  plan 
even  if  they  do  not  experience  or  cause 
interference. 

41.  We  share  Securicors  concern 
about  urmecessanly  causing  disruption 
to  existing  operations.  Therefore,  to 
accommodate  the  needs  of  our  licensees 
and  to  prevent  the  premature 
obsolescence  of  narrowband  systems 
that  are  already  operating  in  the  1 50- 
174  MHz  band,  we  will  extend  by  two 
years,  imtil  August  1.  2003.  the  date  by 
which  these  licensees  must  migrate  to 
one  of  the  new  VHF  channels. 
Additionally,  licensees  may  remain  on 
their  currently  assigned  channels  after 
August  1.  2003.  on  a  secondary,  non- 
interference basis. 

42.  We  recently  adopted  rules  in  PR 
Docket  No.  92-257  (60  FR  35507.  July 
10.  1995)  to  allow  industrial  and  land 
transportation  entities  to  use  nine  VHF 
maritime  public  correspondence 
channel  pairs  for  standard  two-way 
base/mobile  operations.  47  CFR  90.283 
imposes  power/antenna  height 
restrictions  on  these  frequencies  and 
requires  minimum  separation  distances 
from  protected  entities. 

43.  LMCC  requests  that  the  25  kHz 
wide  channels  Usted  in  47  CFR  90.283 
of  our  rules  be  integrated  into  the  new 
6.25  kHz  narrowband  channel  plan.  We 
note  that  new  25  kHz  Part  90  radios  will 
no  longer  be  type  accepted  in  the  150- 
174  MHz  band  after  the  effective  date  of 
the  rule  amendments  of  this  MO&O. 
thus,  we  find  it  unreasonable  to  require 
their  use.  Additionally,  we  believe  that 
the  current  restrictions  are  sufficient  to 
ensure  that  PLMR  licensees  operating 
on  narrowband  channels  will  not  cause 
harmful  interference  to  the  protected 
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entities.  Therefore,  we  modify  47  CFR 
90.283  to  provide  narrowband  channel 
spacings  for  PLMR  users  on  the  shared 
maritime  pubUc  correspondence 
frequencies. 

44.  The  Industrial 
Telecommunications  Association 
requests  that  we  adopt  changes  in  the 
power/antenna  height  tables  of  47  CFR 
90.283(c)  and  47  CFR  90.283(d)  to 
accommodate  users  that  need  to  exceed 
the  imposed  limits  due  to  circumstances 
such  as  terrain  effects  or  coverage 
requirements.  We  are  not  modihing  the 
rules,  rather,  we  will  require  a  request 
for  waiver  of  the  power/antenna  height 
limits  of  47  CFR  90.283. 

45.  With  the  adoption  of  this 
Memorandum  Opinion  and  Order,  we 
finalize  the  new  channel  plan  and 
incorporate  certain  modifications  to  our 
regulatory  and  technical  framework,  for 
the  PLMR  services  in  47  CFR  part  90. 
These  new  rules  will  provide  greater 
technical  flexibility  for  PLMR  licensees 
and  equipment  manufacturers,  promote 
the  highly  effective  and  efficient  use  of 
the  PLMR  spectrum,  and  create  an 
environment  which  will  provide  users 
the  opportunity  to  introduce  advanced 
technologies  into  the  private  land 
mobile  radio  services 

46  The  rules  are  set  forth  at  the  end 
of  this  document. 

47  The  rules  contained  herein  have 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980.  44 
LJ.S.C.  350'  et  seq.,  and  found  to 
contain  no  new  or  modified  form, 
information  collection,  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  reten'ion  requirements  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

48.  This  Memorandum  Opinion  and 
Order  and  the  rule  amendments  are 
issued  under  the  authoritv  of  47  U.S.C. 
154(i),  303(r),  and  405 

Final  Regulatory  Flexibility  Analysis 

49  .-Ks  required  by  Section  603  of  the 
Regulaton,-  Flexitility  Act,  5  U.S.C.  603 
(RFA),  an  Initial  Regulatory  Flexibilitv 
Analysis  (IRFA)  was  incorporated  in  the 
Sotice  of  Proposed  Rule  Maiung  (56  FR 
31097,  July  9,  1991)  in  PR  Docket  92- 
235.  The  Commission  sought  written 
public  comments  on  the  proposals  in 
the  Refarming  Notice,  including  on  the 
IRFA.  The  Commission's  Final 
Regulatory-  Flexibility  .\ndlysis  (FRFA) 
in  this  Memorandum  Opinion  and 
Order  conforms  to  the  RFA,  as  amended 
by  the  Contract  With  America 
.advancement  Act  of  1996.' 


'Pub  L   104-121    no  Stat.  847  (1996)  (CW AAA). 
Subtirle  n  of  the  (;w.\.\A  is    The  Small  Business 
Reguiatorv  Enforccmunl  Fairness  Act  of  1996" 
(SBREFAI.  codified  at  5  U.S.C  601  ef  seq. 


A.  Need  For  and  Objective  of  the 
Proposed  Rule 

50.  Our  objective  is  to  increase 
spectrum  efficiency  and  facilitate  the 
introduction  of  advanced  technologies 
into  the  150-174  MHz,  421-430  MHz. 
450-470  MHz,  and  470-512  MHz  PLMR 
bands.  The  Report  and  Order  in  this 
proceeding  modified  the  Commission's 
rules  to  resolve  many  of  the  technical 
issues  which  inhibited  the  use  of 
spectrally  efficient  technologies  in  these 
frequency  bands.  This  MO&O  address 
petitions  for  reconsideration  and 
clarification  received  in  response  to  the 
Report  and  Order. 

51.  We  find  that  the  potential  benefits 
to  the  PLMR  community  exceed  any 
negative  effects  that  may  result  from  the 
promulgation  of  rules  for  this  purpose. 
Thus,  we  conclude  that  the  public 
interest  is  served  by  modifying  our  rules 
to  increase  the  spectral  efficiency  of  the 
PLMR  bands. 

B.  Summary  of  Significant  Issues  Raised 
by  the  Pubhc  Comments  in  Response  to 
the  Initial  Regulatory  Flexibility 
Analysis 

52.  No  comments  were  submitted  in 
direct  response  to  the  IRFA.  We  have, 
however,  reviewed  general  comments 
that  may  impact  small  businesses. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  Subject  to 
Which  the  Rules  Apply 

53.  The  rules  adopted  in  this 
Memorandum  Opinion  and  Order  will 
apply  to  small  business  that  choose  to 
use,  manufacture,  or  design  radios  that 
operate  in  the  PLMR  bands  below  512 
MHz.  The  are  no  Commission  imposed 
requirements,  however,  for  any  entity  to 
use  or  produce  these  products. 

Estimates  for  PLMR  Manufacturers 

54.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  PLMR 
manufacturers.  Therefore,  for  the 
purposes  of  this  analysis,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radio  and  television  broadcasting  and 
communications  equipment 
manufacturers.  The  SB.-^  defines  a  small 
entity  in  this  category  as  one  in  which 
less  than  750  persons  are  employed. ^ 

55.  Because  the  Regulatory  Flexibility 
Act  amendments  were  not  in  effect  until 
the  record  in  this  proceeding  was 
closed,  the  Commission  was  unable  to 
request  information  regarding  the 
number  of  small  entities  that 


manufacture  PLMR  equipment  and  is 
imable  at  this  time  to  determine  the 
number  of  manufacturers  which  are 
small  businesses.  However,  the  1992 
Census  of  Manufacturers,  conducted  by 
the  Bureau  of  Census,  which  is  the  most 
comprehensive  and  recent  information 
available,  shows  that  approximately  925 
out  of  the  948  entities  rtianufacturing 
radio  and  television  transmitting 
equipment  in  1992  employed  less  than 
750  persons.  3  We  are  unable  to  discern 
from  the  Census  data  precisely  how 
many  of  these  manufacturers  produce 
private  land  mobile  radios.  Further,  any 
entity  may  choose  to  manufacture  such 
radio  equipment.  Therefore,  for 
purposes  of  our  evaluations  and 
conclusions  in  this  Final  Regulatory 
Flexibility  Analysis,  we  estimate  that 
there  are  at  least  925  manufacturers  and 
potential  manufacturers  of  PLMR 
equipment  which  are  small  businesses, 
as  that  term  is  defined  by  the  SBA. 

Estimates  for  PLMR  Licensees 

56.  Private  land  mobile  radio  system 
serve  an  essential  role  in  a  vast  range  of 
industrial,  business,  land  transportation, 
and  public  safety  activities.  These 
radios  are  used  by  companies  of  all  sizes 
operating  in  all  U.S.  business  categories. 
Because  of  the  vast  array  of  PLMR  users, 
the  Commission  has  not  developed  nor 
would  it  be  possible  to  develop  a 
definition  of  small  entities  specifically 
applicable  to  PLMR  users.  For  the 
purpose  of  determining  whether  a 
licensee  is  a  small  business  as  defined 
by  the  SBA,  each  licensee  would  need 
to  be  evaluated  within  its  ovra  business 
area. 

57.  Because  the  Regulatory  Flexibility 
Act  amendments  were  not  in  effect  until 
the  record  in  this  proceeding  was 
closed,  the  Commission  was  unable  to 
request  information  regarding  the 
number  of  small  entities  that  are  private 
land  mobile  radio  licensees.  Therefore, 
the  Commission  is  unable  at  this  time  to 
determine  the  number  of  small 
businesses  which  could  be  impacted  by 
the  rules.  However,  the  Commission's 
fiscal  year  1994  annual  report  indicates 
that  at  the  end  of  fiscal  year  1994  there 
were  1,101.711  licensees  operating 
12,882.623  transmitters  in  the  PLMR 


'See  13CFR  121.201.  Standard  Industrial 
Classification  (SIC)  Code  3663. 


'  See  1992  Census  of  Manufacturers,  Industry 
Series.  Comn-.unication  Equipment.  Including  Radio 
and  Television.  Industries  3651.  3652.  3661.  3663. 
and  3669,  Issued  March  1995.  Table  4.  This  table 
shows  a  total  of  23  manufacturers  with  an  average 
of  1.000  employees  or  more  and  908  with  an 
average  r-<  499  employees  or  less.  It  lists  a  total  of 
17  manufacturers  with  an  average  of  500-999 
employees.  Because  we  could  not  determine  the 
number  of  manufacturers  in  500-999  categorv  with 
an  average  of  750  employees  or  less,  we  assume  all 
17  are  small  businesises  for  the  purpose  of  this 
evaluation. 


UMI 
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bands  below  512  MHz.-*  Further, 
because  any  entity  engaged  in  a 
commercial  activity  is  eligible  to  hold  a 
PLMR  license,  these  rules  could 
potentially  impact  every  small  business 
in  the  U.S. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  of  the  Rules 

58.  There  are  no  general  reporting  or 
recordkeeping  requirements.  However, 
for  certain  requests  we  have  substituted 
a  new,  less  burdensome  reporting 
requirement  in  place  of  a  requirement 
for  applicants  to  file  applications  for 
waiver  or  modification. 

(1)  In  order  to  obtain  a  type 
acceptance  grant,  PLMR  radios  that 
transmit  data  must  meet  a  specified 
spectrum  efficiency  standard — 
measured  in  bits  per  second  per  Hertz. 
For  radios  that  transmit  bit  rates  slower 
than  the  specified  standard,  our  rules 
permit  manufacturers  an  alternative  to 
requesting  a  waiver  of  the  technical 
rules.  Type  acceptance  grants  may  be 
obtained,  provided  that  the  applicant 
submits  a  technical  analysis  which 
demonstrates  that  the  slower  data  rate 
will  provide  more  spectral  efficiency 
than  the  standard  data  rate. 

(2)  Oiu"  rules  provide  allowable 
combinations  of  antenna  height  and 
effective  radiated  power  (ERF)  based  on 
the  size  of  the  area  an  applicant  intends 
to  serve  and  a  certain  signal  strength  at 
the  edge  of  this  service  area.  Rather  than 
filing  a  waiver  request,  we  ai-e  allowing 
applicants  to  exceed  the  reference 
antenna  height,  provided  they 
correspondingly  lower  their  ERP  and 
demonstrate  that  the  signal  strength  of 
their  system  at  the  edges  of  their  service 
area  meets  the  general  limits. 

(3)  Licensees,  when  making  changes 
to  their  radio  systems,  are  normally 
required  to  file  an  application  for 
modification.  However,  in  instances 
where  the  only  modification  to  a  radio 
system  is  a  narrowing  of  its  operating 
bandwidth,  we  will  not  require  an 
application  for  modification.  Instead, 
we  are  only  requiring  that  licensees 
notify  the  Commission  of  the  change. 

E.  Steps  Taken  by  Agency  To  Minimize 
Significant  Economic  Impact  on  Small 
Entities  Consistent  With  Stated 
Objectives 

59.  The  Commission,  in  this  MO&O, 
has  considered  petitions  to  reconsider 
the  rules  adopted  in  the  Report  and 
Order  in  this  proceeding.  In  doing  so, 
the  Commission  has  adopted  several 
alternatives  which  minimize  burdens 


'*See  Federal  Communications  Commission.  60th 
Annual  Report.  Fiscal  Year  1994  at  120-121. 


placed  on  small  entities.  First,  the 
Commission  reaffirms  its  decision  to 
implement  the  transition  to  narrowband 
equipment  through  the  type  acceptance 
process.  Users  are  not  required  to 
replace  their  existing  systems,  rather 
they  are  provided  flexibility  to  choose  a 
transition  schedule  that  best  fulfills 
their  needs  while  balancing  technical 
capabilities  and  financial 
considerations.  Second,  private  paging 
systems,  many  of  which  are  operated  by 
small  entities,  will  not  be  subject  to 
many  of  the  new  rules.  This  approach, 
by  not  imposing  new  requirements  on 
private  paging  licensees,  will  lower  the 
cost  of  expanding  such  systems.  Third, 
we  provide  apphcants  the  ability  to 
deviate  from  the  new  power/antenna 
height  restrictions,  which  only  apply  to 
new  stations,  without  applying  for  a 
waiver.  This  approach  eliminates  the 
need  for  small  entities  to  remit  waiver 
fees  of  $125  per  rule  section  per  station. 
Additionally,  it  eliminates  the  need  for 
small  entities  to  expend  clerical  support 
to  prepare  these  waiver  requests. 
Fourth,  we  allow  manufacturers  to  make 
permissive  changes  to  previously  type 
accepted  equipment.  This  will  allow 
small  entities  to  continue  supporting 
their  existing  equipment  and  customer 
base  in  advance  of  changing  their 
production  facilities  to  manufacture 
radios  compliant  with  the  new  spectrum 
efficiency  rules.  Fifth,  we  ease  the 
frequency  stability  requirements  for 
narrowband  radios  emd  extend  the 
exemption  from  technical  standards  for 
low  power  transmitters  to  all  radio 
services.  These  changes  will  lower 
development  and  production  costs  for 
small  entities.  Sixth,  we  will  not  require 
licensees  operating  on  5  kHz  channels 
under  former  §  90.271  of  our  rules  to 
comply  with  the  new  channel  plan  by 
August  1,  2001.  Instead,  these  licensees 
can  continue  operating  on  their  current 
frequency  as  long  as  they  do  not  cause 
interference  to  other  users.  This 
approach  will  lower  costs  to  small 
entities  by  not  requiring  those  who 
operate  such  systems  to  modify  them 
sooner  than  necessary  or  at  all. 

F.  Commission's  Outreach  Efforts  To 
Learn  of  and  Respond  to  the  Views  of 
Small  Entities  Pursuant  to  5  U.S.C.  609 

60.  The  Commission  has.  in  this 
proceeding,  taken  several  steps  to  learn 
and  respond  to  the  views  of  small 
entities.  In  response  to  the  Refarming 
Notice,  we  held  two  pubUc  forums.  On 
November  14,  1991,  the  Private  Radio 
Bureau,  in  cooperation  with  the 
Annenberg  Washington  Program, 
Communications  Pohcy  Studies  of 
Northwestern  University,  sponsored  a 
conference  on  Refarming  and  on  May 


16,  1993,  the  Private  Radio  Bureau  held 
a  Refarming  technology  Roundtable. 
Additionally,  throughout  the  course  of 
this  proceeding  the  representatives  of 
the  Private  Wireless  Division  (PWD)  of 
the  Wireless  Telecommunications 
Bureau  have  had  numerous  ex  parte 
discussions  with  small  entities  or  their 
representatives.  For  example,  the  PWD 
has  met  vnth  many  of  the  frequency 
coordinators  for  the  nineteen  PLMR 
services.' 

G.  Report  to  Congress 

61.  The  Commission  shall  send  a  copy 
of  this  final  Regulatory'  Flexibihty 
analysis,  along  with  the  Memorandum 
Opinion  and  Order,  in  a  report  to 
Congress  pursuant  to  the  SBREFA."  A 
copy  of  this  FRFA  will  also  be 
published  in  the  Federal  Register. 

List  of  Subjects  in  47  CFR  Pari  90 

Communications  equipment.  Radio. 

Federal  Communications  Commission 
William  F.  Caton, 

Acting  Secretary: 

Rule  Changes 

Part  90  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  90— PRIVATE  LAND  li/IOBILE 
RADIO  SERVICES 

1 .  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  47  US  C.  154.  302.  303.  and 
3.12,  unless  otherwise  noted. 

2.  Section  90.17  is  amended  by 
revising  the  entry  for  150  to  170  MHz 
in  the  frequency  table  in  paragraph  fb) 
and  adding  paragraph  (c)(31)  to  read  as 
follows: 

§  90. 1 7    Local  Gtovemment  Radio  Service. 

*        *         *         «         * 

(b)  •   •   * 


Frequency 
or  barxj 


Class  of  statton(s) 


Limrta- 
bons 


Mega- 
hertz: 


150  to  170     Base  or  Mobile 


29,  31 


(31)  Licensees  as  of  August  18.  1995 
who  operate  systems  that  are  2.5  kHz 


'  N4any  of  the  frequency  coordinators  ar*  t.'ade 
associations  and  represent  their  members,  many  of 
which  are  small  entities,  vicms  on 
telecommunications  matters. 

»See5.  use  801(a)(1)(A). 
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removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 
a  secondary,  non-interference  basis  after 
August  1.  2003. 

*  *         ft         •         • 

3.  Section  90.19  is  amended  bv 
revising  the  entries  for  150  to  170  MHz. 
and  460.0125  MHz  in  the  frequency 
table  in  paragraph  (d)  and  addmg 
paragraphs  (e)(35)  and  (e)(36)  to  read  as 
follows: 

§90.19    Police  Radio  Service. 

*  •         *         *         » 

(d)   •    *    * 


FrequefKy 
Of  tand 


Class  of  station(s) 


Limita- 
tions 


Mega- 
hertz; 


150  to  170     Base  or  Motnie 


460.0125 


.do 


(e) 


(35)  Licensees  as  of  August  18.  1995 
who  operate  systems  that  are  2.5  ItHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 
■^  secondary,  non-interference  basis  after 
.August  1,  2003 

(36)  Use  of  this  frequency  is  on  a 
secondary  basis  and  subject  to  the 
provisions  of  §  90.267(a)(3),  (a)(4j,  (a)(5j. 
and  (a)(7) 

*         *         •         «         • 

4.  Section  90.21  is  amended  by 
revising  the  entry  for  150  to  170  .MHz 
in  the  frequency  table  in  paragraph  (b) 
and  adding  paragraph  (c)(23)  to  read  as 
follows: 

§  90.21    Fire  Radio  Service. 

*  *  «  «  « 

(b)  *   '  * 


a  secondary,  non-interference  basis  after 

August  1,  2003. 

•         »         *         «         * 

5.  Section  90.23  is  amended  bv 
revising  the  entrv  for  150  to  170  MHz 
in  the  frequency  table  in  paragraph  (b) 
and  adding  paragraph  (c)(24)  to  read  as 

follows: 

§90.23    IHighway  Maintenance  Radio 
Service. 

***** 

(b)*   *   • 


Frequency 
or  band 


Class  of  station(s) 


Limita- 
tions 


Mega- 
hertz: 


150  to  170     Base  or  Mobile 


21,  24 


33,35         ,^,... 

(24)  Licensees  as  of  August  18,  1995 
26.  36     ^■^'-'  operate  systems  that  are  2.5  kHz 

removed  from  regularly  assignable 

frequencies  may  continue  to  operate  on 
a  secondary,  non-interference  basis  after 
August  1,  2003. 


6.  Section  90.25  is  amended  by 
revising  the  entry  for  150  to  170  MHz 
in  the  frequencv  table  in  paragraph  (b) 
and  adding  paragraph  (c)(28)  to  read  as 
follows: 

§90.25    Forestry-Conservation  Radio 
Service. 

»         *         •         «         • 

(b)  *   *   • 


Frequency 
ex  band 


Class  of  station(s) 


Limita- 
tions 


Freouerxry 
or  band 


Mega- 
hertz: 


1 50  to  170     Base  or  Mobile 


Class  of  station(s) 


Limita- 
tions 


25,28 


Mega- 
hertz: 


1 50  to  170     Base  or  Mobile 


2\  23 


(c)'   •   • 

(23)  Licensees  as  of  .August  18,  1995 
who  operate  systems  that  arc  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 


(28)  Licensees  as  of  August  18.  1995 

who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 
a  secondary ,  non-interference  basis  after 
August  1,  2003, 
«         •         *         •         » 

7.  Section  90  27  is  amended  by 
revising  the  entry  for  150  to  170  MHz 
in  the  frequency  table  in  paragraph  (b), 
by  revising  the  tables  in  paragraphs 
(c)(ll)  and  (c)(13)(i).  and  by  adding 
paragraph  (c)(29)  to  read  as  follows: 


§90.27    Emergency  Medical  Radio  Service. 

***** 

(b)*   *   * 

Frequency        p,  ,  ..^.,^^,..  Limita- 

or  band         '"'^^^  °'  station(s)  ^.^^ 


Mega- 
hertz: 


150  to  170     Base  or  Mobile 


28,29 


(c)*   • 
(11)*   ' 


Frequencies 
base  and  mobile 

Mobile  only 

Channel 

(MHz) 

(MHz) 

name 

462.950 

467.950 

MED-9 

462.95625 

467.95625 

MED-91 

462.9625 

467.9625 

MED-92 

462.96875 

467.96875 

MED-93 

462.975 

467.975 

MED-10 

462.98125 

467.98125 

MED- 
101 

462.9875 

467.9875 

MED- 
102 

462.99375 

467.99375 

MED- 
103 

(13) 


Frequencies 
base  and  mobile 

MotJile  only 

Channel 

(MHz) 

(MHz) 

name 

463.000 

468.000 

MED-1 

463.00625 

468.00625 

ME[)-11 

463.0125 

468.0125 

MED-12 

463.01875 

468.01875 

MED-13 

463.025 

468.025 

ME[>-2 

463.03125 

468.03125 

MED-21 

463.0375 

468.0375 

MED-22 

463.04375 

468.04375 

MED-23 

463.050 

468.050 

MED-3 

463.05625 

468.05625 

MED-31 

463.0625 

468.0625 

MED-32 

463.06875 

468.06875 

MED-33 

46.075 

46.075 

MED-4 

463.08125 

468.08125 

MED-41 

463.0875 

468.0875 

MED--t2 

463.09375 

468.09375 

MED-43 

463.100 

468.100 

MED-5 

463.10625 

468.10625 

MED-51 

463.1125 

468.1125 

MED-52 

463.11875 

468.11875 

MED-53 

463.125 

468.125 

MED-6 

463.13125 

468.13125 

MED-61 

463.1375 

468.1375 

MED-62 

463.14375 

468.14375 

MED-63 

463.150 

468.150 

MED-7 

463.15625 

468.15625 

MED-71 

463.1625 

468.1625 

MED-72 

463.16875 

468.16875 

MED-73 

463.175 

468.175 

MED-8 

463.18125 

468.18125 

MED-81 

463.1875 

468.1875 

MED-82 

463.19375 

468.19375 

MED-83 

UMI 
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(29)  Licensees  as  of  August  18,  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  tjperate  on 
a  secondary,  non-interference  basis  after 
August  1,  2003. 

8.  Section  90.53  is  amended  by 
revising  the  entries  for  150  to  170  MHz 
and  458.0375  MHz,  removing  the  entries 
for  453.03125  MHz,  453.03750  MHz, 
453.04375  MHz,  453.08125  MHz, 
453.08750  MHz,  453.09375  MHz, 
453.13125  MHz,  453.13750  MHz, 
453.14375  MHz,  453.18125  MHz, 
453.18750  MHz,  453.19375  MHz, 
462.0125  MHz,  462.0375  MHz,  462.0625 
MHz,  462.0875  MHz,  462.1125  MHz, 
462.1375  MHz,  462.1625  MHz,  462.1775 
MHz,  467.0125  MHz,  467.0375  MHz, 
467.0625  MHz,  467.0875  MHz,  467.1125 
MHz,  467.1375  MHz,  467.1625  MHz, 
467.1875  MHz,  and  adding  entries  for 
458.0125  MHz,  463.0125  MHz,  463.0375 
MHz,  463.0625  MHz,  463.0875  MHz, 
463.1125  MHz,  463.1375  MHz,  463.1625 
MHz,  463.1875  MHz,  468.0125  MHz, 
468.0375  MHz,  468.0625  MHz,  468.0875 
MHz,  468.1125  MHz,  468.1375  MHz, 
468.1625  MHz,  and  468.1875  MHz  in 
the  frequency  table  in  paragraph  (a),  and 
adding  paragraph  lb)(39)  to  read  as 
follows: 

§90.53    Frequencies  available. 

(a)  *  *  * 


Frequency 
or  barxj 


Class  of  station(s) 


Umrta- 
tions 


Mega- 
hertz: 


150  to  170     Base  or  Motnle 


458.0125 

Mobile 

458.0375 

do 

* 

463.0125 

* 

do 

463.0375 

do 

463.0625 

do 

463.0875 

do 

463.1125 

do 

463.1375 

do 

463.1625 

do 

463.1875 

do 

468.0125 

do 

468.0375 

do 

468.0625 

do 

468.0875 

......do 

468.1125 

do 

468.1375 

do 

468.1625 

do 

468.1875 

do 

36.39 


38 
38 


38 
38 
38 
38 
38 
38 
38 
38 


38 
38 
38 
38 
38 
38 
38 
38 


(39)  Licensees  as  of  August  18,  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 
a  secondarj',  non-interference  basis  after 
August  1,  2003. 
*         *         *         *         « 

9.  Section  90.63  is  amended  by 
revising  the  entry  for  150  to  170  MHz 
in  the  frequency  table  in  paragraph  (c) 
and  adding  paragraph  (d)(31)  to  read  as 
follows: 

§90.63    Power  Radio  Service. 


(c) 


*   *   • 


Frequerx:y 
or  oand 


Class  of  statlon(s) 


Limita- 
tions 


Mega- 
hertz: 


150  to  170     Base  or  Mobile 


29,31 


(d)  *  *  * 

(31)  Licensees  as  of  August  18.  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 
a  secondary,  non-interference  basis  after 
August  1,  2003. 
***** 

10.  Section  90.65  is  amended  bv 
revising  the  entry  for  150  to  170  MHz. 
removing  the  second  entry  for  456.525 
MHz,  and  adding  entries  for  456.7375 
MHz  and  462.5125  MHz  in  the 
frequency  table  in  paragraph  (b)  and 
adding  paragraph  (c)(48)  to  read  as 
follows: 

§90.65    Petroleum  Radio  Service. 

***** 

(b)*  *  • 


Frequency 
or  band 


Class  of  station(s) 


Limita- 
tions 


Mega- 
hertz; 


150  to  170     Base  or  Motsile 


456,7375 


.do 


462.5125        MotJile 


45.48 


46 


46 


(C)  *  *  * 

(48)  Licensees  as  of  August  18.  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 


a  secondary,  non-interference  basis  after 
August  1.  2003. 
***** 

11.  Section  90.67  is  amended  bv 
revising  the  entry  for  150  to  170  MHz 
in  the  frequency  table  in  paragraph  (b) 
and  adding  paragraph  (c)(43)  to  read  as 
follows: 

§  90.67    Forest  Products  Radio  Service. 


(b)  •  *  • 

Frequency 
or  band 


Class  of  station(s) 


Limita- 
tjons 


Mega- 
hertz: 


150  to  170     Base  or  Mobile 


39.43 


(c)  •  *  * 

(43)  Licensees  as  of  August  18.  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  reguiarlv  assignable 
frequencies  may  continue  to  operate  on 
a  secondary-,  non-interference  basis  after 
August  1,  2003, 


12,  Section  90.69  is  amended  bv 
revising  the  entry  for  150  to  170  MHz 
in  the  frequency  table  in  paragraph  {h] 
and  adding  paragraph  {c)(16)  to  read  as 
follows: 


§90.69 
Service. 


Film  and  Video  Production  Radio 


(b)  •  *  * 


Frequency 
or  band 


Class  of  station(s) 


Limita- 
tions 


Mega- 
hertz: 


150  to  170     Base  or  Mobile 


15,  i6 


(16)  Licensees  as  of  August  18.  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 
a  secondar\-,  non-interference  basis  after 
August  1,  2003. 
***** 

13.  Section  90,73  is  amended  by 
revising  the  entn.'  for  150  to  170  MHz 
in  the  frequency  table  in  paragraph  (c) 
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and  adding  paragraph  (d)(42]  to  read  as       Frequency       ^,         ,   .  .     ,  , 
follows:  cxband  Class  of  station(s) 


Sr       'Xr;^       C.asso,station(s) 


§  90.73    Special  Industrial  Radio  Service. 

, 

•                  • 

*                    *                    • 

* 

• 

(c)  *  *  * 

150. 92C  .. 

.     Base 

Frequency 
or  band 

Class  of  station(s)         ^!^^- 

• 

151.070    . 

Base 

• 

•              •              *              • 

Mega- 
hertz: 

* 

151.19C 

* 
Base 

150  to  170 

Base  Of  Motxie  39.  42 

« 

, 

(d)  •  *  • 

(42)  Licensees  as  of  August  18.  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 
a  secondary,  non-interference  basis  after 
August  1,  2003. 

•  *  •  «  * 

14.  Section  90.75  is  amended  by 
revising  the  entries  for  150  to  170  MHz, 
150.830  MHz.  150.920  MHz,  151  070 
MHz.  151.190  MHz.  151.310  MHz, 
152.480  MHz.  157.740  MHz,  460  66250 
MHz,  460.68750  MHz,  460.71250  MHz, 
460.73750  MHz,  460.76250  MHz, 
460.78750  MHz.  460.81250  MHz. 
460.83750  MHz.  460.86250  MHz, 
460.88750  MHz,  462.750  MHz,  462  775 
MHz.  462.800  MHz.  462.825  MHz, 
462.850  MHz.  462.875  MHz,  462  900 
MHz.  462.925  MHz,  462.93750  MHz, 
462.94375  MHz,  463.200  MHz,  464.48:'5 
MHz.  464.5125  MHz,  464.5375  MHz, 
464.5625  MHz,  464  98750  MHz, 
465.01250  MHz,  465.650  MHz. 
465.66250  MHz,  465.68750  MHz. 
465.71250  MHz,  465.73750  MHz. 
465.76250  MHz,  465.78750  MHz. 
465.81230  MHz,  465.83750  MHz, 
465.86250  MHz,  465.88750  MHz, 
469.4875  MHz,  469.5125  MHz,  469  5375 
MHz.  and  469.5625  MHz,  adding  entries 
for  154.585  MHz  and  467  9375  MHz  in 
the  table  in  paragraph  fb)  and  adding 
paragraphs  (c)(53),  (c)(54),  and  (c)(55j  to 
read  as  follows: 

§90.75    Business  Radio  Service. 


151.310 


1  52  480 


154  585 


157  740 


160  6625 


46C  6875 


460, 7 125 


460.7375 


460  7525 


Base 


Base 


• 

460.8625 

8,  10,  12, 

49,55 

8,  10,  12, 

460.8875 

49.55 

.do 


Base 


do 


.do 


do 


do 


.do 


do 


do 


8,  10,  12, 

49, 55     462.750  ...    Base 


8,  10,  12, 

49, 55     462.775  ...     Base 


10.11, 

12, 49,     462.800  ...     Base 
55 


4,  13,  22,     462.825  ...     Base 
38,24 


10,  11, 

462.850  .. 

.     Base 

12,  49, 

55 

♦ 

• 

462.875  .. 

.    Base 

2, 

15,24, 
25,  26, 

53 

• 

* 

• 

462.900  .. 

.    Base 

2, 

15,24, 

25.  26. 

• 

♦ 

53 

462.925  .. 

.    Base 

462.9375       Mobile  

2,15.24,     462.94375     Base  or  mobile 

25,  25,     463.200  do  

53 


2.  15,24, 

25,  26, 

53 


464.4875 


464.5125 


..do 


.do 


2,  15.  24, 
25,  26. 

53     464.5375 


.do 


Limita- 
tions 


2.  15.  24, 

25,  26. 

53 


2.  15.  24, 

25,  26, 

53 


10,49, 
55 


10,49, 
55 


10,49, 
55 


10,  49, 
55 


10,  49, 
55 


10.49, 
55 


10,49, 
55 


10,49, 
55 
52 
46 

1,2.26 


1,2.24, 
26,29 


1.2,24, 
26,29 


1.2,24, 
26,29 


(b) 


'^^S^       Class  Of  sta„on,s,  ^-Jf 


460.7875 


.do 


2,15,24. 

25,  26,     464.5625 
53 


.do 


1.2,24, 
26,29 


Mega- 
hertz; 


1 50  to  170     Base  or  Mob<le 


48.  54 


150.830  „      Base    8,  '0.  12. 

49,  55 


460.8125 


460  9375 


..do 


..do 


2,  15,  24,     464.9875       Mobile 
25,  26. 
53 

465.0125       Mobile 


2,  15,  24, 

25,  26,     465.650 
53 


..do 


52 


52 


2,  4,  25, 
26,31 
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^^^rt^       Class  of  station(s) 


or  band 


465.6875        do 


465.7125       do 


465.7375 


465.7625 


465.7875 


465.8125 


.do 


.do 


do 


.do 


465.8375       do 


465.8625       do 


465.8875       do 


466.0125       do 


467.9375       do 


469.4875 

•             * 

do  

469.5125 

do  

• 

469.5375 

•            ♦ 

do  

• 

469.5625 

•           * 

do  

Limita- 
tions 


(c) 


Manufacturers  Radio  Service. 


Class  of  station{s) 


Limita- 
tions 


(53)  This  frequency  may  be  used  on 
a  secondary,  non-interference  basis  by  a 
hospital  or  health  care  institution 
2  4  24     holding  a  license  to  operate  a  radio 
25^  26!     station  under  this  part  to  operate  a 
31 ,  53    medical  radio  telemetry  device  with  an 
output  power  not  to  exceed  20 
milhwatts  without  specific 
2,  4,  24,    authorization  from  the  Commission. 

^3^l'  ^5^3        ^^^^  Licensees  as  of  August  18,  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
2,  4,  24,     frequencies  may  continue  to  operate  on 
25,  26,    a  secondary,  non-interference  basis  after 
31,53     August  1,  2003. 

(55)  One-way  paging  transmitters  on 
this  frequency  may  operate  with  an 
'    '  „'     output  power  of  350  watts. 

3l',  53     * 

15.  Section  90.79  is  amended  by 
revising  the  entry  for  1 50  to  1 70  MHz 
2,  4,  24,     in  tiie  frequency  table  in  paragraph  (c) 
^„^;  ^^-     and  adding  paragraph  (d)(32)  to  read  as 
^^•"     follows: 

§90.79 

2,4,24,     .         . 

25,26, 

31,53         (c)*    * 

Frequency 
2  4  24        ^  band 

25!  26!    

31,53 

Mega- 
2,  4,  24,         ^'^■ 
25,  26, 
31,53     150  to  170 

•  ***** 

2,4,  24,  (d)  •    *    * 

^3^1'  M        '^^^  Licensees  as  of  August  18,  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
1  2  24     frequencies  may  continue  to  operate  on 
28,  39,     a  secondary,  non-interference  basis  after 
53     August  1,  2003. 

***** 

„     g2        ^^-  Section  90.81  is  amended  by 

revising  the  entry  for  1 50  to  1 70  MHz 
in  the  frequency  table  in  paragraph  (c) 
1,  2,  24,     and  adding  paragraph  (d)(19)  to  read  as 
26     follows: 

§  90.81    Tetephone  Maintenance  Radio 

'    '  26     *  *  *  *  * 

(c)  •    •    • 

1,  2,  24,     Frequency 
26       or  band 

1,2,24, 

26     Mega- 
hertz: 


Base  or  Mobile 


30,  32 


Class  of  station{s) 


Limita- 
tions 


Frequency 
or  band 


Class  of  statKyi(s) 


Limita- 
tions 


150  to  170     Base,  or  Mobile 


17,  19 


(d)  *   *   * 

(19)  Licensees  as  of  August  18,  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 
a  secondary,  non-interference  basis  after 
August  1,  2003. 
•         •         «         •         * 

17.  Section  90.89  is  amended  bv 
revising  the  entr\-  for  150  to  170  MHz 
in  the  frequency-  table  in  paragraph  (b) 
and  adding  paragraph  (c)(27)  to  read  as 
follows: 

§  90.89    Motor  Carrier  Radio  Service. 


(b)*   *   * 

Frequency 
or  tand 


Class  ot  station(s) 


Limita- 
tions 


Mega- 
hertz: 


150  to  170     Base  or  Mobile 


24,27 


(27)  Licensees  as  of  August  18,  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 
a  secondary,  non-interference  basis  after 
August  1.  2003. 
***** 

18,  Section  90.91  is  amended  by 
revising  the  entr>'  for  150  to  170  MHz 
in  the  frequency  table  in  paragraph  (b) 
and  adding  paragraph  (c)(25)  to  read  as 
follows: 

§90.91     Railroad  Radio  Service. 

•  •  •  •  * 

(b)  *   •    • 


Frequency 
or  band 


Class  of  stat»on(s) 


Limita- 
tions 


Mega- 
hertz: 


1 50  to  1 70     Base  or  Mobile 


23.  25 


*  * 


*  * 
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(c)*  *  • 

(25)  Licensees  as  of  August  18,  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 
a  secondary,  non-interference  basis  after 
August  1,  2003. 

•  •        •        •         * 

19.  Section  90.93  is  amended  by 
revising  the  entry  for  150  to  170  MHz 
in  the  frequency  table  in  paragraph  (b) 
and  adding  paragraph  (c)(20)  to  read  as 
follows: 

S9a93    Taxicab  Radio  Service. 

•  •        •        •        • 


Frequerxry 
or  band 


Class  of  station(s) 


Limita- 
tions 


Mega- 
hertz: 


150  to  170     Base  or  Mobile 


18.20 


(c)*   •    • 

(20)  Licensees  as  of  August  18.  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 
a  secondary,  non-interference  basis  after 
August  1,  2003. 
***** 

20  Section  90.95  is  amended  by 
revising  the  entry  for  150  to  170  MHz 
in  the  frequency  table  in  paragraph  (c) 
and  adding  paragraph  (d](24)  to  read  as 
follows: 

§00.95    Automobile  Emergency  Radio 
Sefvtce. 

***** 

(c)*   *   • 
^wtoT?'     "-^**^  °*  statJon<s)      Umitatior^s 


Megahertz: 

•  «  •  •  « 

150  to  170     Base  or  Mobile  ....  21.24 


(d)  •  *  • 

(24)  Licensees  as  of  August  18.  1995 
who  operate  systems  that  are  2.5  kHz 
removed  from  regularly  assignable 
frequencies  may  continue  to  operate  on 
a  secondary,  non-interference  basis  after 
August  1,  2003. 

21.  Section  90.135  is  amended  by 
revising  paragraph  (a)(2),  redesignating 
paragraph  (b)(5)  as  paragraph  (b)(6). 


adding  a  new  paragraph  (b)(5),  revising 
the  first  and  last  sentences  in  paragraph 
(d)  and  revising  the  first  sentence  in 
paragraph  (e)  to  read  as  follows: 

§90.135    Modification  of  license. 


(a)*  •   • 

(2)  Change  in  the  type  of  emission, 
except  under  the  conditions  specified  in 
paragraph  (b)(5)  of  this  section. 

***** 

(b)*   •   • 

(5)  Change  in  the  type  of  emission 
when: 

(i)  Operation  is  in  the  150-174  MHz 
or  421-512  MHz  bands;  and 

(ii)  The  modification  will  be  for  a 
narrower  emission  than  specified  in  the 
current  authorization. 
***** 

(d)  In  case  of  a  change  listed  in 
paragraphs  (b)(1),  (b)(2).  or  (b)(5)  of  this 
section,  the  hcensee  must  notify  the 
Commission  immediately.  •   •   • 
Licensees  whose  licenses  are  due  for 
renewal  and  who  have  received  the 
renewal  Form  574-R  in  the  mall  from 
the  Commission  must  use  the 
appropriate  boxes  on  that  form  to  notify 
the  Commission  of  a  change  listed  in 
paragraphs  (b)(1).  (b)(2),  or  (b)(5)  of  this 
section. 

(e)  In  the  case  of  a  change  listed  in 
paragraphs  (b)(3),  (b)(4),  and  (b)(6)  of 
this  section,  the  licensee  must  notify  the 
Commission  within  30  days  of  the 
change.  •  *  * 

•         •         *         *         • 

22.  Section  90.173  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  90.1 73    Policies  governing  the 
assignment  of  frequencies. 

(a)  The  frequencies  which  ordinarily 
may  be  assigned  to  stations  in  the 
services  governed  by  this  part  are  listed 
in  subparts  B.  C,  D,  E,  and  F  of  this  part. 
Frequencies  other  than  those  listed  in 
subparts  B,  C,  D,  and  E  may  be  assigned 
in  the  150-174  MHz,  421-430  MHz. 
450-470  MHz,  and  470-512  MHz  bands, 
provided  such  applications  are 
accompanied  by  a  showing  of  frequency 
coordination  in  accordance  with  the 
requirements  of  Section  90.175.  Except 
as  otherwise  specifically  provided  in 
this  part,  frequencies  assigned  to  land 
mobile  stations  are  available  on  a  shared 
basis  only  and  will  not  be  assigned  for 
the  exclusive  use  of  any  licensee. 

23.  Section  90.203  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§90.203    Type  acceptance  required. 
***** 

(j)  Except  where  otherwise 
specifically  provided  for,  transmittere 
operating  on  frequencies  in  the  150-174 


MHz  and  421-512  MHz  bands  must 
comply  with  the  following. 

(1)  Applications  for  type  acceptance 
received  prior  to  February  14.  1997,  will 
be  granted  for  equipment  with  channel 
bandwidths  up  to  25  kHz. 

(2)  Applications  for  type  acceptance 
received  on  or  after  February  14. 1997 
will  only  be  granted  for  equipment  with 
the  following  channel  bandwidths: 

(i)  12.5  kHz  or  less  for  single 
bandwidth  mode  equipment  or  multi- 
bandwidth  mode  equipment  with  a 
maximum  channel  bandwidth  of  12.5 
kHz; 

(ii)  25  kHz  for  multi-bandvndth  mode 
equipment  with  a  maximum  channel 
bandwidth  of  25  kHz  if  it  is  capable  of 
operating  on  channels  of  12.5  kHz  or 
less;  and 

(iii)  25  kHz  if  the  equipment  meets 
the  efficiency  standard  of  paragraph 
(j)(3)  of  this  section. 

(3)  Applications  for  Part  90  type 
acceptance  of  transmitters  designed  to 
operate  on  fi^quencies  in  the  150-174 
MHz  and  /or  421-512  MHz  bands, 
received  on  or  after  February  14, 1997, 
must  include  a  certification  that  the 
equipment  meets  a  spectrum  efficiency 
standard  of  one  voice  chaiuiel  per  12.5 
kHz  of  channel  bandwidth. 
Additionally,  if  the  equipment  is 
capable  of  transmitting  data,  has 
transmitter  output  power  greater  than 
500  mW.  and  has  a  chaimel  bandwidth 
of  6.25  kHz  or  more,  the  equipment 
must  be  capable  of  supporting  a 
minimum  data  rate  of  4800  bits  per 
second  per  6.25  kHz  of  channel 
bandwidth. 

(4)  Applications  for  type  acceptance 
received  on  or  after  January  1,  2005, 
except  for  hand-held  transmitters  with 
an  output  power  of  two  watts  or  less, 
type  acceptance  will  only  be  granted  for 
equipment  with  the  following  channel 
bandwidths: 

(i)  6.25  kHz  or  less  for  single 
bandwidth  mode  equipment; 

(ii)  12.5  kHz  for  multi-bandwidth 
mode  equipment  with  a  maximum 
channel  bandwidth  of  12.5  kHz  if  it  is 
capable  of  operating  on  channels  of  6.25 
kHz  or  less; 

(iii)  25  kHz  for  multi-bandwidth  mode 
equipment  with  a  maximum  channel 
bandwidth  of  25  kHz  if  it  is  capable  of 
operating  on  channels  of  6.25  kHz  or 
less;  and 

(iv)  Up  to  25  kHz  if  the  equipment 
meets  the  efficiency  standard  of 
paragraph  (j)(5)  of  this  section. 

(5)  Applications  for  Part  90  type 
acceptance  of  transmitters  designed  to 
operate  on  frequencies  in  the  150-174 
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MHz  and/or  421-512  MHz  bands, 
received  on  or  after  January  1.  2005. 
must  include  a  certification  that  the 
equipment  meets  a  spectrum  efficiency 
standard  of  one  voice  channel  per  6.25 
kHz  of  channel  bandwidth. 
Additionally,  if  the  equipment  is 
capable  of  transmitting  data,  has 
transmitter  output  power  greater  than 
500  mW,  and  has  a  channel  bandwidth 
of  6.25  kHz  or  more,  the  equipment 
must  be  capable  of  supporting  a 
minimum  data  rate  of  4800  bits  per 
second  per  6.25  kHz  of  channel 
bandwidth. 

(6)  Modification  and  permissive 
changes  to  type  acceptance  grants. 

(i)  The  Commission's  Equipment 
Authorization  Division  will  not  allow 
adding  a  multi-mode  or  narrowband 
operation  capability  to  single  bandwidth 
mode  transmitters,  except  under  the 
following  conditions; 

(A)  Transmitters  thai  have  the 
inherent  capability  for  multi-mode  or 
narrowband  operation  allowed  in 
paragraphs  (j)(2)  and  (jK4)  of  this 
section,  may  have  their  grant  of  Type 
Acceptance  modified  (reissued)  upon 
demonstrating  that  the  original  unit 
complies  with  the  technical 
requirements  for  operation:  and 

(B)  New  FCC  Identifiers  will  be 
required  to  identify  equipment  that 
needs  to  be  modified  to  comply  with  the 
requirements  of  paragraphs  (j)(2)  and 
(j)(4)  of  this  section. 

(ii)  All  other  applications  for 
modification  or  permissive  changes  will 
be  subject  to  the  Rules  of  part  2  of  this 
chapter. 

(7)  Transmitters  designed  for  one-way 
paging  operations  will  be  type  accepted 
with  a  25  kHz  channel  bandwidth  and 
are  exempt  from  the  spectrum  efficiency 
requirements  of  paragraphs  (j)(3)  and 
(j)(5)  of  this  section. 

(8)  The  Commission's  Equipment 
Authorization  Division  may.  on  a  case 
by  case  basis,  grant  type  acceptance  to 
equipment  with  slower  data  rates  than 
specified  in  paragraphs  (j)(3)  and  (j)(5) 
of  this  section,  provided  that  a  technical 
analysis  is  submitted  with  the 
application  which  describes  why  the 
slower  data  rate  will  provide  more 
spectral  efficiency  than  the  standard 
data  rate. 

(9)  Transmitters  used  for  stolen 
vehicle  recovery  on  173.075  MHz  must 


comply  with  the  requirements  of 
Section  90.19(f)(7), 

24.  Section  90.205  is  amended  by 
revising  paragraph  (d)(2).  the  last 
sentence  of  paragraph  (d)(3),  paragraph 
(g)(2),  the  last  sentence  of  paragraph 
(g)(3),  and  adding  a  new  paragraph  (n) 
to  read  as  follows: 

§90.205    Power  and  antenna  height  limits. 
»         «         ♦         •         » 

(d)  *   *   • 

(2)  Applications  for  stations  where 
special  circumstances  exist  that  make  it 
necessary  to  deviate  from  the  ERP  and 
antenna  heights  in  Table  1  will  be 
submitted  to  the  frequency  coordinator 
accompanied  by  a  technical  analysis, 
based  upon  generally  accepted 
engineering  practices  and  standards, 
that  demonstrates  that  the  requested 
station  parameters  will  not  produce  a 
signal  strength  in  excess  of  37  dBu  at 
any  point  along  the  edge  of  the 
requested  service  area.  The  coordinator 
may  then  recommend  any  ERP 
app'opriate  to  meet  this  condition. 

(3)  *   *   *  For  base  stations  with 
service  areas  greater  than  80  km,  all 
operations  80  km  or  less  from  the  base 
station  will  be  on  a  primary  basis  and 
all  operations  outside  of  80  km  from  the 
base  station  will  be  on  a  secondarv  basis 
and  will  be  entitled  to  no  protection 
from  primary  operations. 

*         *         •         »         * 

(2)  Applications  for  stations  where 
special  circumstances  exist  that  make  it 
necessary  to  deviate  from  the  ERP  and 
antenna  heights  in  Table  2  will  be 
submitted  to  the  frequency  coordinator 
accompanied  by  a  technical  analvsis. 
based  upon  generally  accepted 
engineering  practices  and  standards, 
that  demonstrates  that  the  requested 
station  parameters  will  not  produce  a 
signal  strength  in  excess  of  39  dBu  at 
any  point  along  the  edge  of  the 
requested  service  area.  The  coordinator 
may  then  recommend  anv  ERP 
appropriate  to  meet  this  condition. 
(3)  *   *   *  For  base  stations  with 
service  areas  greater  than  80  km,  all 
operations  80  km  or  less  from  the  base 
station  will  be  on  a  primary  basis  and 
all  operations  outside  of  80  km  fi-om  the 
base  station  will  be  on  a  secondarv  basis 


and  will  be  entitled  to  no  protection 
from  primary  operations, 

*  •         »         •        • 

(n)  The  output  power  shall  not  e.xceed 
by  more  than  20  percent  either  the 
output  power  shown  in  the  Radio 
Equipment  List  lavailable  in  accordance 
with  §90.203(a)(l)l  for  transmitters 
included  in  this  list  or  when  not  so 
listed,  the  manufacturer's  rated  output 
power  for  the  particular  transmitter 
specifically  listed  on  the  authorization 

25   Section  90.207  is  amended  bv 
revising  the  introductory  text  of 
paragraph  (a)  and  adding  the  symbol  VV 
to  paragraphs  (a)(1)  and  la)(3j  to  read  as 
follows: 

§  90.207    Types  of  emissions. 

•  •         «         .         . 

(a)  Most  common  emission  syinbols. 
For  a  complete  listing  of  emission 
symbols  allowable  under  this  part,  see 
§2.201  of  this  chapter. 

(1)   *    *    * 

W — Cases  not  covered  above,  in 
which  an  emission  consists  of  the  rr.ain 
carrier  modulated,  either 
simultaneously  or  in  a  pre-established 
sequence,  in  a  combination  of  two  or 
more  of  the  following  modes, 
amplitude,  angle,  pulse. 
«         »         •         •        . 

(3)    '    *    * 

VV — Combination  of  the  above. 

•  •         •         •        » 

26.  Section  90,211  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§90.211     Modulation  requireii)ents. 

•  •         •         •         « 

(a)  Transmitters  utilizing  analog 
emissions  that  are  equipped  with  an 
audio  low-pass  filter  must  meet  the 
emission  limitations  specified  in 
§90,210,  Testing  must  be  m  accordance 
with  the  rules  specified  in  part  2  of  this 
chapter. 
»         •         *         •        « 

27.  Section  90,213  is  amended  bv 
revising  the  entries  for  150-174  .MHz. 
421-51 2. MHz.  806-821  MHz,  821-824  " 
MHz.  and  896-901  MHz.  revising 
footnotes  6,  7,  and  8.  and  adding 
footnote  14  to  the  table  in  paragraph  (a) 
to  read  as  follows: 

§  90.21 3    Frequency  stability. 

(a)  *  *  • 


2040 

Federal  Register  /  Vol.  62.  No.  10  /  Wednesday.  January  15, 

1997  /  Rules  and  Regulations 

Minimum  Frequency  Stability 

[Parts  per  millton  (ppm)] 

Frequerrcy  range  (MHz) 

Mobile  stations                              i 

FivaH  nrwH                . ] 

output  power       output  power 


ISS 


150-174 

421-512 
806-821 
821-824 

896-901 


5   115 


'0.1 


•5 


15 


*50 


7    H     142.5 

•5 

85 

^"1.5 

2JS 

2.5 

'*^.0 

^JS 

1.5 

1.5 


W%] 


■•Stations  operating  in  the  1 54.45  to  '54  49  MHz  or  the  '73.2  to  173.4  MHz  bands  must  have  a  frequency  stability  of  5  ppm. 

^In  the  150-174  MHz  band,  fixed  and  base  stations  with  a  i2.5  kHz  channel  bandwidth  must  have  a  frequency  stability  of  2.5  ppm.  Fixed  and 
base  stations  with  a  6.25  kHz  channel  t)andwidth  must  have  a  frequency  stability  of  1 .0  ppm. 

*ln  the  150-174  MHz  tand.  mobile  stations  desiqred  to  operate  with  a  12  5  kHz  channel  bandwidth  or  designed  to  operate  on  a  frequency 
speofically  designated  for  itinerant  use  or  designed  for  .ow-power  operation  of  two  watts  or  less,  must  have  a  frequency  stability  of  5.0  ppm.  Mo- 
bile stations  designed  to  operate  with  a  6.25  kHz  channel  bandwidth  must  have  a  frequency  stability  of  2.0  ppm. 

' In  the  421-512  MHz  band,  fixed  and  base  stations  with  a  "2  5  kHz  channel  bandwidth  must  have  a  frequency  stability  of  1.5  ppm.  Fixed  and 
base  stations  with  a  6.25  kHz  channel  bandwidth  tiust  nave  a  frequency  stability  of  0.5  ppm. 

8  In  the  421-512  MHz  band,  mobile  stations  designed  to  operate  with  a  12  5  kHz  channel  bandwidth  must  have  a  frequency  stability  of  2.5 
ppm.  Motxie  stations  designed  to  operate  with  a  6  25  kHz  channel  banowidth  must  have  a  frequency  stability  of  1.0  ppm. 

"  Paging  transmitters  operating  on  pagmg-only  frequencies  must  operate  with  frequency  stability  of  5  ppm  in  the  150-174  MHz  band  and  2.5 
ppm  in  the  421-512  MHz  band 


•  •••••• 

'•"Controi  stations  may  operate  with  the  frequency  tolerarx^  specified  for  associated  mobile  frequenaes. 


28.  Section  90.214  is  reMsed  to  read 
as  follows: 


t;' 
t; 


§  90.214    Transient  frequency  behavior. 
Transmitters  designed  to  operate  in 
the  150-174  MHz  and  421-512  MHz 
frequency  bands  must  maintain 


transient  frequencies  within  the 
maximum  frequency  difference  limits 
during  the  time  intervals  indicated: 


Time  intervals'- ^ 


Maximum  fre- 
quency dif- 
ference^ 


All  equipment 


150  to  174  MHz 


Transient  Frequency  Behavior  for  Equipment  Designed  to  Operate  on  25  kHz  Channels 


±  25.0  kHz 
±  12.5  kHz 
±  25.0  kHz 


5.0  ms 
20.0  ms 
5.0  ms 


Transient  Frequency  Behavior  for  Equipment  Designed  to  Operate  on  12.5  kHz  Channels 


±  12.5  kHz 

]  5.0  ms 

+  6.25  kHz 

:  20.0  ms 

±  12.5  kHz 

■  5.0  ms 

Transient  Frequency  Behavior  for  Equipment  Designed  to  Operate  on  6.25  kHz  Channels 


±  6.25  kHz 

5.0  ms 

±3.125  kHz 

;  20.0  ms 

1  6.25  kHz 

'  5.0  ms 

421  to  512 
MHz 


10  0  ms 
25  0  ms 
10.0  ms 


10.0  ms 
25.0  ms 

10.0  ms 


10.0  ms 
25.0  ms 
10.0  ms 


'  l„  is  the  instant  when  a  i  kHz  test  signal  is  completely  suppressed,  mciudlng  any  capture  time  due  to  ptTasing. 
tj  IS  the  trme  period  immediately  following  t.^ 
t;  IS  the  time  period  immediately  following  t 

t.i  IS  the  time  period  from  the  instant  when  the  transmitter  is  turned  oft  jntil  t.,r 
t,.fr  IS  the  instant  when  the  '  kHz  test  signal  starts  to  nse 

•  During  the  time  from  the  end  of  t.-  to  the  beginning  of  t_,,  the  frequency  difference  must  not  exceed  the  limits  specified  In  §90.213. 
"  Difference  between  the  actual  transmitter  frequency  and  the  assigned  transmitter  frequency. 

'  If  the  transmitter  earner  output  power  rating  Is  6  watts  or  less,  the  frequency  difference  during  this  time  period  may  exceed  the  maximum  fre- 
querx;y  difference  for  this  time  period 


UMI 
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29.  Section  90.217  is  amended  by 
revising  the  introductory  text  and  the 
first  sentence  in  paragraph  (a)  to  read  as 
follows: 

§  90.21 7    Exemption  from  technical 
standards. 

Except  as  noted  herein,  transmitters 
used  at  stations  licensed  in  the  Business 
Radio  Service  and  at  stations  licensed  in 
the  150-174  MHz  and  421-512  MHz 
bands  in  any  Radio  Service  listed  in 
Subparts  B,  C.  D,  and  E  of  this  Part 
which  have  an  output  power  not 
exceeding  120  milliwatts  are  exempt 
from  the  technical  requirements  set  out 
in  this  subpart,  but  must  instead  comply 
with  the  following: 

(a)  For  equipment  designed  to  operate 
with  a  25  kHz  channel 
bandwidth,  *   *   * 


§90.267    [Amended] 

30.  Section  90.267  is  amended  by 
removing  and  reserving  paragraph  (b). 

31.  Section  90.283  is  amended  by 
revising  the  table  in  paragraph  (a), 
revising  paragraph  (c)  and  adding 
paragraph  (g)  to  read  as  follows: 

§  90.283    Inter-service  sHaring  of  maritime 
frequencies  In  ttte  156-162  MHz  t>and. 


(a) 


Frequency  (MHz) 


MotNle  station  transmit 


157.200  

157.20625' 
157.21252  . 
157.21875' 

157.225  

157.23125' 
157.23752  . 
157.24375' 

157.250  

157.25625' 
157.26252  . 
157.26875^ 

157.275  

157.28125' 
157.28752  . 
157.29375' 

157.300  

157.30625' 
157.31252  . 
157.31875' 

157.325  

157.33125' 
157.33752  . 
157.34375' 

157.350  

157.35625' 
157.36252  . 
157.36875' 

157.375  

157.38125' 
157.38752  . 
157.39375' 


Mobile  station 
transmit 


161.800 
'161.80625 
2  161.8125 
'161.81875 

161.825 
'  161.83125 
2  161.8375 
'161.84375 

161.850 
'161.85625 
2161.8625 
'161.86875 

161.875 
'161.88125 
2  161.8875 

-61.89375 

161.900 
'  161.90625 
2161.9125 
'161.91875 

161.925 
'161.93125 
2  161.9375 
'161.94375 

161.950 
'161.95625 
2161.9625 
'161.96875 

161.975 
'  161.98125 
2  161.9875 
'161.99375 


Frequency  (MHz)— Continued 


DEPARTMENT  OF  TRANSPORTATION 


Motwie  station  transmit 


157.400 


Mobile  station      Surface  Transportation  Board 
transmit 

49  CFR  Part  1185 


162.000 


'  Ttiis  frequency  will  be  assigned  witti  an     [STB  Ex  Parte  No.  543] 
auttiorized  bandwidttn  not  to  exceed  6  kHz. 

2  This  frequency  will  be  assigned  witti  an 
auttxjrized  tjandwidtti  not  to  exceed  1 1  25 
kHz. 


(c)  Station  power,  as  measured  at  the 
output  terminals  of  the  transmitter, 
must  not  exceed  50  watts  for  base 
stations  and  20  watts  for  mobile 
stations,  except  in  accordance  with  the 
provisions  of  paragraph  (g)  of  this 
section.  Antenna  height  (HAAT)  must 
not  exceed  122  meters  (400  feet)  for  base 
stations  and  4.5  meters  (15  feet)  for 
mobile  stations,  except  in  accordance 
with  paragraph  (g)  of  this  section.  Such 
base  and  mobile  stations  must  not  be 
operated  on  board  aircraft  in  flight. 
***** 

(g)  Applicants  seeking  to  be  licensed 
for  stations  exceeding  the  power/ 
antenna  height  limits  of  the  table  in 
paragraph  (d)  of  this  section  are 
required  to  secure  a  waiver  and  must 
submit  with  the  application,  an 
interference  analysis,  based  upon  any  of 
the  generally-accepted  terrain-based 
propagation  models,  that  shows  that  co- 
channel  protected  entities,  described  in 
paragraph  (d)  of  this  section,  would 
receive  the  same  or  greater  interference 
protection  than  provided  in  the  table. 

32.  Section  90.311  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows. 

§90.311    Frequencies. 

*  *        •        •        « 

(b)  Miami,  FL,  Dallas,  TX,  and 
Houston,  TX  urbanized  areas.  Onlv  the 
first  and  last  assignable  frequencies  are 
shown.  Assignable  frequencies  will 
occur  in  increments  of  6.25  kHz. 
Frequencies  listed  in  paragraph  (a)(3)  of 
this  section  will  only  be  assigned  with 
a  maximum  authorized  bandwidth  of  6 
kHz. 

*  •        •        •        * 

|FR  Doc.  97-831  Filed  1-14-97:  8:45  am] 
BILLING  CODE  C712-01-P 


Revision  of  Regulations  for 
Interlocking  Rail  Officers 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Final  rules. 


SUMMARY:  The  ICC  Termination  Act  of 
1995  (ICCTA)  abolished  the  Interstate 
Commerce  Commission  (ICC)  and 
transferred  certain  rail  regulatory 
functions  to  the  Surface  Transportation 
Board  (Board).  The  ICCTA  revised  the 
statute  concerning  restrictions  on 
officers  and  directors.  Under  new  49 
U.S.C.  11328,  individuals  seeking  to 
hold  the  position  of  officer  or  director 
only  of  Class  III  railroads  are  no  longer 
required  to  seek  Board  authorization. 
This  publication  contains  our  final  rules 
implementing  the  statute, 

EFFECTIVE  DATE:  The  rules  are  effective 

on  Februar\  14.  1997, 

FOR  FURTHER  INFORMATKW  CONTACT: 
Bervl  Gordon.  (202)  927-5660.  ITDD  for 
the  hearing  impaired:  (202)  927-5721.1 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
of  proposed  rulemaking  served  May  10, 
1996,  and  published  in  the  Federal 
Register  on  May  13,  1996  (61  FR  22014), 
we  proposed  to  revise  49  CFR  part  1 185 
to  refiect  this  statutory  change  (Pub,  L 
104-88.  109  .Stat.  803'(1995))  and  to 
propose  other  changes  to  our  rules. 
Comments  were  filed  by  Joseph  C. 
Szabo,  for  and  on  behalf  of  the  United 
Transportation  Union,  Illinois 
Legislative  Board  (LTU),  and  by  the 
Association  of  .\merican  Railroads 
(AAR). 

The  Board  is  adopting  final  rules  in 
this  decision.  This  decision  is  available 
to  all  persons  for  a  charge  bv  phoning 
DC  NEWS  &  DATA,  INC..  at  (202)  289- 
4357. 

The  Board  certifies  that  this  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities.  In  response  to  the  statutorv 
change,  this  rule  will  reduce  regulation 
and  it  imposes  no  new  reporting 
requirements  on  small  entities. 
Requirements  for  the  form  of  the 
application  have  been  slightly  modified 
to  conform  to  the  Board's  rules  of 
practice 

This  action  will  not  significantiv 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 
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List  of  Subjects  in  49  CFR  Part  1185 

Administrative  practice  and 
procedure,  Railroads. 

Decided:  December  31.  1996 

By  the  Board  Chairman  Morgan.  Vice 
Chairman  Simmons,  Commissioner  Owen. 
Vernon  A.  Williams, 
Secretarv 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a),  title  49.  chapter  X.part 
1 185  of  the  Code  of  Federal  Regulations 
is  revised  to  read  as  follows: 

PART  1185— INTERLOCKING 
OFFICERS 


Sec 

1185.1 

1185  2 

11853 

1185.4 

1185.5 

1185.6 


Definitions  and  scope  ot  regulations. 
Contents  of  application 
Procedures 
General  authority. 
Common  control 
lointly  used  terminal  properties. 
Authority:  5  U  S.C  553  and  559  and  49 
use.  721.  10502.  and  11328 


§  1 1 85. 1    Definitions  and  scope  of 
regulations. 

(a)  This  part  addresses  the 
requirement  of  49  U.S.C.  11328 
aulhonzation  of  the  Surface 
Transportation  Board  (STB)  needed  for 
a  person  to  hold  the  position  of  officer 
or  director  of  more  than  one  rail  carrier. 
except  where  only  Class  111  carriers  are 
involved.  STB  authorization  is  not 
needed  for  individuals  seeking  to  hold 
the  positions  of  officers  or  directors  only 
of  Class  III  railroads.  49  U.S.C.  11328(b). 

(b)  When  a  person  is  an  officer  of  a 
Class  I  railroad  and  seeks  to  become  an 
officer  of  another  Class  I  railroad,  an 
application  under  49  U.S.C.  11328(a)  (or 
petition  for  individual  exemption  under 
49  U.S.C.  10502)  must  be  filed.  Ah  other 
"interlocking  directorates"  have  been 
exempted  as  a  class  from  the  prior 
approval  requirements  of  49  U.S.C. 
11328(a).  pursuant  to  49  U.S.C.  10502 
and  former  49  U.S.C.  10505  For  such 
interlocking  directorates  exempted  as  a 
class,  no  filing  with  the  STB  is 
necessary  to  invoke  the  exemption. 

(c)  An  interlocking  directorate  exists 
whenever  an  individual  holds  the 
position  of  officer  or  director  of  one  rail 
carrier  and  assumes  the  position  of 
officer  or  director  of  another  rail  earner. 
This  provision  applies  to  any  person 
who  performs  duties,  or  any  of  the 
duties,  ordinarily  performed  bv  a 
director,  president,  vice  president, 
secretary,  treasurer,  general  counsel, 
general  solicitor,  general  attorney, 
comptroller,  general  auditor,  general 
manager,  freight  traffic  manager, 
passenger  traffic  manager,  chief 
engineer,  general  superintendent, 


general  land  and  tax  agent  or  chief 
purchasing  agent. 

(d)  For  purposes  of  this  part,  a  rail 
carrier  means  a  person  providing 
common  carrier  railroad  transportation 
for  compensation  (except  a  street, 
suburban,  or  interurban  electric  railway 
not  operating  as  part  of  the  general 
system  of  rail  transportation),  and  a 
corporation  organized  to  provide  such 
transportation. 

§11 85.2    Contents  of  application. 

(a)  Each  application  shall  state  the 
following: 

(1)  The  full  name,  occupation, 
business  address,  place  of  residence, 
and  post  office  address  of  the  applicant. 

(2)  A  specification  of  every  carriei  of 
which  the  applicant  holds  stock,  bonds, 
or  notes,  individually,  as  trustee,  or 
otherwise;  and  the  amount  of.  and 
accurate  description  of,  such  securities 
of  each  carrier  for  which  the  applicant 
seeks  authority  to  act.  (Whenever  it  is 
contemplated  that  the  applicant  will 
represent  on  the  board  of  directors  of 
any  carrier  securities  other  than  those 
owned  by  the  applicant,  the  application 
shall  describe  such  securities,  state  the 
character  of  representation,  the  name  of 
the  beneficial  owner  or  owners,  and  the 
general  nature  of  the  business 
conducted  by  such  owner  or  owners.) 

(3)  Each  and  every  position  with  any 
carrier: 

(i)  Which  is  held  by  the  applicant  at 
the  time  of  the  application;  and 

(ii)  Which  the  applicant  .seeks 
authority  to  hold,  together  vdth  the  date 
and  manner  of  his  or  her  election  or 
appointment  thereto  and.  if  the 
applicant  has  entered  upon  the 
performance  of  his  duties  in  any  such 
position,  the  nature  of  the  duties  so 
performed  and  the  date  when  he  first 
entered  upon  their  performance.  (A 
decision  authorizing  a  person  to  hold 
the  position  of  director  of  a  carrier  will 
be  construed  as  sufficient  to  authorize 
that  person  to  serve  also  as  chairman  of 
Its  board  of  directors  or  as  a  member  or 
chairman  of  any  committee  or 
committees  of  such  board;  and. 
therefore,  when  authority  is  sought  to 
hold  the  position  of  director,  the 
applicant  need  not  request  authority  to 
serve  in  any  of  such  other  capacities.) 

(4)  As  to  each  carrier  covered  bv  the 
requested  authorization,  whether  it  is  an 
operating  earner,  a  lessor  company,  or 
any  other  corporation  organized  for  the 
purpose  of  engaging  in  rail 
transportation.  (If  any  such  carrier 
neither  operates  nor  owns  any  railroad 
providing  transportation  that  is  subject 
to  49  U.S.C.  10501.  the  application  shall 
include  a  copy  of  such  carrier's  charter 
or  certificate  or  articles  of  incorporation, 


with  amendments  to  date  or,  if  already 
filed  with  the  former  Interstate 
Commerce  Commission  (ICC)  or  with 
the  STB,  a  reference  thereto,  with  any 
intervening  amendments.) 

(5)  A  full  statement  of  pertinent  facts 
relative  to  any  carrier  involved  which 
does  not  make  annual  reports  to  the 
STB. 

(6)  Full  information  as  to  the 
relationship — operating,  financial, 
competitive,  or  otherwise — existing 
between  the  carriers  covered  by  the 
requested  authorization. 

(7)  Every  corporation — industrial, 
financial,  or  miscellaneous — of  which 
the  applicant  is  an  officer  or  director, 
and  the  general  character  of  the  business 
conducted  by  such  corporation. 

(8)  The  reasons,  fully,  why  the 
granting  of  the  authority  sought  will  not 
affect  adversely  either  public  or  private 
interests. 

(9)  Whether  or  not  any  other 
application  for  authority  has  been  made 
in  behalf  of  the  applicant  and,  if  so,  the 
date  and  docket  number  thereof,  by 
whom  made,  and  the  action  thereon,  if 
any. 

(b)  When  application  has  been  made 
on  behalf  of  any  person,  a  subsequent 
application  by  that  person  need  not 
repeat  any  statement  contained  in  the 
previous  application  but  may 
incorporate  the  same  by  appropriate 
reference. 

§1185.3    Procedures. 

The  original  application  or  petition 
shall  be  signed  by  the  individual 
applicant  or  petitioner  and  shall  be 
verified  under  oath.  Petitions  and 
applications  should  comply  with  the 
STB's  general  rules  of  practice  set  forth 
at  49  CFR  part  1104.  Applications  or 
petitions  may  be  made  by  persons  on 
their  own  behalf. 

§  1 1  BS.4    General  auttiorlty . 

Any  person  who  holds  or  seeks 
specific  authority  to  hold  positions  with 
a  carrier  may  also  request  general 
authority  to  act  as  an  interlocking  officer 
for  all  affiliated  or  subsidiary  companies 
or  properties  used  or  operated  by  that 
carrier,  either  separately  or  jointly,  with 
other  carriers.  A  carrier  may  apply  for 
general  authority  on  behalf  of  an 
individual  who  has  already  received 
authority  to  act  as  an  irUerlocking 
officer.  However,  a  carrier  may  not 
apply  for  general  authority  for  an 
indi\adual  who  holds  a  position  with 
another  railroad  which  is  not  an  affiliate 
or  subsidiary  of  the  carrier  or  whose 
properties  are  not  used  or  operated  by 
the  carrier,  either  separately  or  jointly 
with  other  carriers. 
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§  1 185.5    Common  control. 

It  shall  not  be  necessary  for  any 
person  to  secure  authorization  to  hold 
the  position  of  officer  or  director  of  two 
or  more  carriers  if  such  carriers  are 
operated  under  common  control  or 
management  either: 

(a)  Pursuant  to  approval  and  authority 
of  the  ICC  granted  under  former  49 
U.S.C.  11343-44  or  by  the  STB  granted 
under  49  U.S.C.  11323-24;  or 

(b)  Pursuant  to  eui  exemption 
authorized  by  the  ICC  under  former  49 
U.S.C.  10505  or  by  the  STB  under  49 
U.S.C.  10502;  or 

(c)  Piu^uant  to  a  controlling, 
controlled,  or  common  control 
relationship  which  has  existed  between 
such  carriers  since  before  June  16,  1933. 

§  11 85.6    Jointly  used  terminal  properties. 

Any  person  holding  the  position  of 
officer  or  director  of  a  carrier  is  relieved 
from  the  provisions  of  this  part  to  the 
extent  that  he  or  she  may  also  hold  a 
directorship  and  any  other  position  to 
which  that  person  may  be  elected  or 
appointed  with  a  terminal  railroad  the 
properties  of  which  are  operated  or  used 
by  the  carrier  jointly  with  other  carriers. 

(FR  Doc.  97-953  Filed  1-14-97;  8:45  am) 

ULUNG  CODE  4«1S-00-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  960502124-6190-02;  I.D. 
010997A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasita;  Scallop  Fishery; 
Registration  Area  E 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment  to  prevent 

overfishing;  request  for  comments. 

SUMMARY:  NMFS  has  determined  that 
the  currently  specified  total  allowable 
catch  (TAC)  amount  for  scallops  in 
Registration  Area  E  is  incorrect. 
Therefore,  NMFS  is  reducing  the  TAC 
and  apportioning  it  between  parts  of 
Registration  Area  E  that  are  east  and 
west  of  146°  W.  long.  NMFS  also  is 
apportioning  the  current  C.  bairdi  crab 
bycatch  limit  (CBL)  specified  for 
Registration  Area  E  between  the  area 
east  and  west  of  146°  W.  long.  These 
actions  are  necessary'  to  avoid  localized 
overfishing  of  the  scallop  resource  and 
achieve  the  optimum  yield  from  the 


scallop  fishery.  They  are  intended  to 
promote  the  goals  and  objectives  of  the 
Fishery  Management  Plan  for  the 
Scallop  Fishery  off  Alaska  (FMP). 
DATES:  1200  hrs.  Alaska  local  time 
(A. It.),  January  10,  1997,  until  2400  hrs, 
A.l.t.,  June  30,  1997.  Comments  must  be 
received  at  the  following  address  no 
later  than  1630  hrs,  A.l.t.,  January  27. 
1997. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief.  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802.  Attn:  Lori  Gravel,  or  be  delivered 
to  the  fourth  floor  of  the  Federal 
Building,  709  West  9th  Street,  Juneau, 
AK. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
scallop  fishery-  off  Alaska  in  the 
exclusive  economic  zone  is  managed  by 
NMFS  according  to  the  FMP  prepared 
by  the  North  Pacific  Fisherv 
Management  Council  under  authority  of 
the  Magnuson-Stevens  Fisherv 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  bv 
regulations  implementing  the  FMP  at  50 
CFR  part  679.  General  regulations  that 
pertain  to  the  U.S.  fisheries  appear  at  50 
CFR  part  600. 

The  1996-1997  TAC  for  scallops  and 
the  C.  bairdi  CBL  in  Registration  Area  E 
are  established  by  the  1996-1997 
Harvest  Specifications  (61  FR  38099, 
July  23,  1996)  as  50,000  lbs  (22,686  kg) 
of  shucked  scallop  meat  and  630  C. 
bairdi  crab. 

The  Alaska  Department  of  Fish  and 
Game  (ADF&G)  conducted  a  survey  that 
assessed  the  scallop  abundance  and  age 
structure  of  the  scallop  population 
within  Registration  Area  E  after  the 
1996-1997  Harvest  Specifications  were 
published.  This  information  indicated 
that  recruitment  to  the  area  was  very- 
low  and  that  a  harvest  of  the  50.000  lbs 
(22.686  kg)  of  shucked  scallop  meat 
would  risk  localized  overfishing  of  the 
scallop  stock  in  Registration  Area  E. 

The  Administrator,  Alaska  Region. 
NMFS  (formerly  Regional  Director),  has 
determined,  in  accordance  with 
§§679.25(a)(2)(i)(A)  and  679.63(a).  that 
recent  resource  survey  data  collected  bv 
the  ADF&G  warrants  an  adjustment  of 
the  scallop  TAC  and  C.  bairdi  CBL 
specified  for  Registration  Area  E  to 
prevent  overfishing  of  scallops. 

NMFS,  therefore,  is  reducing  the  TAC 
specified  for  Registration  Area  E  from 
50,000  lbs  (22,686  kg)  to  22.300  lbs 
(10,115  kg)  of  shucked  scallop  meat. 
Furthermore,  consistent  with  resource 
distribution  determined  by  the  ADF&G 
survey,  NMFS  is  subdividing 


Registration  Area  E  into  parts  east  and 
west  of  146°  W.  long,  and  is 
apportioning  the  reduced  TAC  for 
Registration  Area  E  as  follows;  In  the 
part  of  Registration  Area  E  east  of  146° 
W.  long..  17.300  lbs  (7.847  kg)  of 
shucked  scallop  meat  is  authorized  for 
harvest;  in  the  area  of  Registration  Area 
E  west  of  146°  W.  long..  5,000  lbs  (2.268 
kg)  of  shucked  scallop  meat  is 
authorized  for  harvest.  Consistent  with 
this  action,  the  CBL  of  C.  bairdi  crab  is 
apportioned  as  follows:  500  C.  bairdi 
crab  in  the  area  of  Registration  Area  E 
east  of  146°  W.  long.;  130  C.  bairdi  crab 
in  the  area  of  Registration  Area  E  west 
of  146°  VV.  long.  The  apportionment  of 
TAC  and  CBL  between  waters  east  and 
west  of  146°  W.  long,  is  necessar\'  to 
prevent  locahzed  overfishing  in  either 
of  these  subareas  within  Registration 
Area  E. 

The  Assistant  Administrator  for 
Fisheries,  N'OA.\.  finds  for  good  cause 
that  providing  prior  notice  and  public 
comment  or  delaying  the  effective  date 
of  this  action  is  impracticable  and 
contrary'  to  the  public  interest. 
Immediate  effectiveness  is  necessary  to 
prevent  overfishing  scallops  in 
Registration  Area  E.  Under 
§  679.25(c)(2).  interested  persons  are 
invited  to  submit  written  comments  on 
this  action  to  the  above  address  until 
January  27.  1997. 

Classification 

This  action  is  taken  under  §  679.63 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U  S  C   1801  et  seq. 
Dated:  January  9,  1997. 
Gary  Matlock. 

Director.  Offjce  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Sen  ice. 

(FR  Doc  97-941  Filed  1-10-97;  12:29  pm) 

BILUNG  CODE  JS10-Z2-F 


50  CFR  Part  679 

[Docket  No.  950727194-6365-04;  1.0. 
111296B] 

RIN0648-AG54 

Fisheries  of  the  Exclusive  Economic 
Zone  Oft  Alaska;  Technical 
Amendment;  Correction  and 
Clarification 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  rule;  technical 

amendment, 

SUMMARY:  NMFS  is  correcting  several 
sections  of  regulations  that  contain 
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minor  errors.  These  errors  resulted  from 
NfMFS'  consolidation  of  six  parts  in  title 
50  of  the  CFR,  related  to  the  Alaska 
regulations,  into  one  CFR  part  in 
response  to  the  President's  Regulatory 
Reform  Initiative,  and  from  an  earlier 
consolidation  and  reorganization  of 
management  measures  for  use  in  the 
groundfish  fisheries  of  the  Gulf  of 
Alaska  (GOA)  and  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  NMFS  is  also  revising  terms  that 
have  changed  resulting  from  recent 
changes  in  legislation  and  a 
reorganization  within  NMFS. 
EFFECTIVE  DATE:  February  14,  1997. 
ADDRESSES:  Comments  on  the 
coUection-of-information  requirements 
may  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs  (OIRA).  Office  of 
Management  and  Budget  (OMB)  (0648- 
0213),  Washington.  DC.  20503.  and  to 
Patsy  A.  Bearden.  Alaska  Region, 
NMFS.  P.O.  Box  21668.  )uneau.  AK 
99802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  NMFS,  907-586- 
7228. 
SUPPLEMENTARY  INFOrfMATION: 

Background 

NMFS  manages  groundfish  fisheries 
in  the  exclusive  economic  zone  (EEZ) 
off  Alaska  under  authority  of  the 
following  fishery  management  plans 
(FMPs):  The  Fishery  Management  Plan 
for  Groundfish  of  the  Gulf  of  Alaska  and 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area.  These  FMPs 
are  implemented  by  regulations  at  50 
CFR  part  679.  General  regulations  that 
also  pertain  to  these  fisheries  appear  in 
subpart  H  of  50  CFR  part  600.  The  FMPs 
were  prepared  by  the  North  Pacific 
Fishery  Management  Council  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act. 

On  February  13.  1996.  NMFS 
published  a  final  rule  m  the  Federal 
Register  (61  FR  5608)  implementing 
new  and  consolidated  recordkeeping 
and  reporting  regulations  for  the  GOA 
and  BSAI  groundfish  fisheries  that. 
Removed  and  consolidated  several 
sections  of  regulations  in  50  CFR  parts 
672  and  675;  simplified  and  streamlined 
the  remaining  regulations,  including  the 
recordkeeping  and  reporting 
requirements;  consolidated  area 
descriptions  and  coordinates  into  maps 
and  tables;  consolidated  codes,  values, 
and  descriptions  into  tables,  corrected 
errors;  and  clarified  vague  text.  Some 
errors  were  inadvertently  added  to  the 
regulatory  text  of  the  final  rule, 
including  the  addition  of  the  word 


"estimated"  in  recordkeeping  and 
reporting  requirements  of  discards  and 
donations,  and  the  omission  of  a 
sentence  in  the  definition  of  "fishing 
trip"  with  respect  to  the  groundfish 
directed  fishing  standards. 

.\s  part  of  the  President's  Regulatory 
Reform  Initiative,  NMFS  issued  a  final 
rule  (61  FR  31228,  June  19,  1996) 
removing  parts  671,  672,  673,  675,  676, 
and  677  of  title  50  CFR.  and 
consolidating  the  regulations  contained 
therein  into  one  new  part  (50  CFR  part 
679).  No  substantive  changes  were  made 
to  the  regulations  by  the  consolidation 
of  the  six  parts.  However,  due  to  the 
complexity  of  the  reorganization,  some 
errors  were  introduced  into  the 
regulatory  text. 

This  action  makes  no  substantive 
changes  and  corrects:  (1)  Check-in/ 
check-out  requirements  for  land-based 
buying  stations.  Western  Alaska 
Community  Development  Quota 
fisheries,  and  catcher/processors;  (2) 
reporting  requirements  by  stipulating 
that  landings,  products,  and  discards  on 
weekly  production  reports  and  daily 
production  reports  be  recorded  in 
metric  tons  only;  (3)  closure 
requirements  for  groundfish  as 
prohibited  species  by  adding  text 
related  to  total  allowable  catch  levels  for 
gear  types,  because  the  regulations 
contain  closure  requirements  for 
groundfish  as  prohibited  species;  the 
text  was  inadvertently  omitted  during 
prior  regulatory  consolidations;  (4) 
i,3quirements  for  recording  discards  by 
removing  the  word  "estimated,"  which 
was  inadvertently  added  during 
consolidation  of  regulations;  (5)  catcher 
vessel  logbook  exemption  language  by 
requiring  all  catcher  vessels  to  submit  a 
U.S.  vessel  activity  report;  (6)  Table  2  by 
adding  black  rockfish  to  the  category, 
"pelagic  shelf  rockfish"  and  the 
definition  of  "fishing  trip"  with  respect 
to  directed  fishing  standards;  (7) 
prohibitions  related  to  the  careful 
release  of  halibut  caught  with  hook-and- 
line  gear  as  applicable  to  both  the  GOA 
and  the  BSAI  rather  than  just  limited  to 
the  GO.A;  and  (8|  the  definition  for  the 
Bering  Sea  and  Aleutian  Islands  Area  as 
it  relates  to  the  king  and  Tanner  crab 
fishery.  This  action  also  adds  several 
cross  references  and  clarifies  the  CDQ 
sablefish  fishing  season  and  the 
definition  of  "Buying  station." 

On  April  13,  1995,  NMFS  announced 
that  the  NMFS  Reorganization  Plan  had 
been  approved  by  NO.\A  leadership  and 
that,  within  each  of  the  five  regions  of 
the  country,  the  Regional  Director 
would  assume  the  role  of  Regional 
Administrator  and  have  direct 
responsibility  for  all  science  and 
management  programs,  personnel,  and 


financial  resources.  Therefore,  this  final 
rule  replaces  references  to  the  Regional 
Director  contained  in  part  679  with 
Regional  Administrator. 

On  October  11, 1996,  the  President 
signed  into  law  the  Sustainable 
Fisheries  Act.  This  law  amended  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
Magnuson  Act  was  retitled  the 
"Magnuson-Stevens  Fishery 
Conservation  and  Management  Act." 
Therefore,  all  references  in  part  679  to 
the  Magnuson  Act  have  been  revised  to 
refer  to  the  retitled  Magnuson-Stevens 
Act. 

Classification 

Because  this  technical  amendment 
makes  only  minor,  non-substantive 
corrections  to  an  existing  rule,  prior 
notice  and  opportunity  for  public 
comment  would  serve  no  purpose. 
Accordingly,  the  Assistant 
Administrator  for  Fisheries,  luider  5 
U.S.C.  553(b)(B).  for  good  cause  finds 
that  prior  notice  and  opportunity  for 
public  comment  are  uiuiecess.'^ry. 

Because  this  rule  is  being  issued 
wfitliout  prior  comment,  it  is  not  subject 
to  the  Regulatory  FlexibiUty  Act 
requirement  for  a  regulatory  flexibility 
analysis  and  none  has  been  prepared. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection-of-information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection-of-information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
PRA.  These  collections  have  been 
approved  by  OMB  under  control 
number  0648-0213. 

The  estimated  response  times  for 
these  requirements  are;  0.25  hours  for  a 
Daily  Fishing  Logbook,  0.42  hours  for  a 
Daily  Cumulative  Logbook,  0.45  hours 
for  a  Daily  Cumulative  Production 
Logbook,  0.17  hours  for  a  Daily 
Production  Report,  and  0.13  hours  for 
check-in  and  check-out  reports.  The 
estimated  response  times  include  the 
time  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection-of- 
information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection-of-information,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  and  to  OIRA,  OMB  (see 
ADDRESSES). 

This  rule  makes  minor  technical 
changes  to  a  rule  that  has  been 
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determined  to  be  not  significant  under 
E.O.  12866.  No  changes  in  the 
regulator}-  impact  previously  reviewed 
and  analyzed  will  result  from 
implementation  of  this  technical 
amendment. 

List  of  Subjects  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  9, 1997. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble 
50  CFR  part  679  is  amended  as  follows: 

PART  679-FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq  .  1801  e( 
seq. 

2.  In  §  679.1,  paragraphs  (c)  and  [g) 
are  revised  to  read  as  follows: 

§  679.1    Purpose  and  scope. 

***** 

(c)  Moratorium  on  entry  (applicable 
through  December  31.  1998}. 
Regulations  in  this  part  govern  a 
moratorium  on  the  entry  of  new  vessels 
in  the  commercial  fisheries  for 
groimdfish  in  the  GOA  and  BSAI  and  in 
the  commercial  fisheries  for  king  and 
Tanner  crabs  in  the  Bering  Sea  and 
Aleutian  Islands  Area  (see  subparts  A 
and  D  of  this  part). 
***** 

(g)  Fishery  Management  Plan  for  the 
Commercial  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  Area.  Regulations  in  this  part 
govern  commercial  fishing  for  king  and 
Tanner  crab  in  the  Bering  Sea  and 
Aleutian  Islands  Area  by  vessels  of  the 
United  States,  including  regulations 
superseding  State  of  Alaska  regulations 
apphcable  to  the  commercial  king  and 
Tanner  crab  fisheries  in  the  Bering  Sea 
and  Aleutian  Islands  Area  EEZ  that  are 
determined  to  be  inconsistent  with  the 
FMF  (see  subparts  A,  B,  and  E  of  this 
part). 

***** 

3.  In  §  679.2,  the  definition  of  "Bering 
Sea  and  Aleutian  Islands  Area"  is  added 
and  the  definitions  of  "Bering  Sea  and 
Aleutian  Islands  Management  Area 
(BSAI)",  "Buying  station",  paragraph  (1) 
of  the  definition  of  "Fishing  trip", 
"Moratorium  crab  species",  and 
"Superexclusive  registration  area"  are 
revised  to  read  as  follows: 

§  679.2    Definitions. 


Bering  Sea  and  Aleutian  Islands  Area. 
for  purposes  of  regulations  governing 
the  commercial  King  and  Tanner  crab 
fisheries,  means  those  waters  of  the  EEZ 
off  the  west  coast  of  Alaska  lying  south 
of  Point  Hope  (68''21'  N.  lat).'and 
extending  south  of  the  Aleutian  Islands 
for  200  nm  west  of  Scotch  Cap  Light 
(164°44'36"W,  long). 

Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI),  for  purposes 
of  regulations  governing  the  groundfish 
fisheries,  means  the  Bering  Sea  and 
Aleutian  Islands  subareas  (see  Figure  1 
of  this  part). 
***** 

Buying  station  means  a  person  or 
tender  vessel  that  receives  unprocessed 
groundfish  from  a  vessel  for  deliverv  to 
a  shoreside  processor  or  mothership  and 
that  does  not  process  those  fish. 
***** 

Fishing  trip  means: 

(1)  With  respect  to  groundfish 
directed  fishing  standards,  an  operator 
of  a  vessel  is  engaged  in  a  fishing  trip 
from  the  time  the  harvesting,  receiving, 
or  processing  of  groundfish  is  begun  or 
resumed  after  the  effective  date  of  the 
notification  prohibiting  directed  fishing 
in  a  management  area  under  §  679.20(d), 
§  679,21(d)  or  §  679.21(e)  until: 

(i)  The  offload  or  transfer  of  all  fish  or 
fish  product  from  that  vessel: 

(ii)  The  vessel  enters  or  leaves  an  area 
to  which  a  directed  fishing  prohibition 
applies; 

(iii)  The  end  of  a  weekly  reporting 
period,  whichever  comes  first. 
***** 

Moratorium  crab  species  (applicable 
through  December  31,  1998}  means 
species  of  king  or  Tanner  crabs 
harvested  in  the  Bering  Sea  and 
Aleutian  Islands  Area,  the  commercial 
fishing  for  which  is  governed  by  this 
part. 
***** 

Superexclusive  registration  area 
means  any  State  of  Alaska  designated 
registration  area  within  the  Bering  Sea 
and  Aleutian  Islands  Area  where,  if  a 
vessel  is  registered  to  fish  for  crab,  that 
vessel  is  prohibited  from  fishing  for  crab 
in  any  other  registration  area  during  that 
registration  year. 
***** 

4.  In  §  679.3,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  679.3    Relation  to  other  laws. 

***** 

(d)  King  and  Tanner  crab.  Additional 
regulations  governing  conser\'ation  and 
management  of  king  crab  and  Tanner 
crab  in  the  Bering  Sea  and  Aleutian 
Islands  Area  are  contained  in  Alaska 
Statutes  at  A.S.  16  and  Alaska 


Administrative  Code  at  5  AAC  Chapters 
34,  35,  and  39. 

•  «  *  •  * 

5.  In  §  679.4,  paragraphs  (c){3)(iii)  and 
(c)(4)(iii)(A)  are  revised  to  read  as 
follows: 

§679.4    Permits. 

***** 

(c)  *  *  * 

(3)*  *  * 

(iii)  Catcher  vessels  or  catcher/ 
processor  vessels  less  than  or  equal  to 
32  ft  (9.8  m)  LOA  that  catch  and  retain 
moratorium  crab  species  in  the  Bering 
Sea  and  Aleutian  Islands  Area  or  that 
conduct  directed  fishing  for  moratorium 
groundfish  species  in  the  BSAI. 


luij  '  -  " 

(.^1  Fishing  gear  requirements  for  the 
Bering  Sea  and  Aleutian  Islands  Area 
crab  fisheries  are  set  forth  in  the  Alaska 
Administrative  Code  at  title  5,  chapters 
34  and  35. 
***** 

6.  In  §679.5.  paragraphs  (a)(l)(iii), 
(a)(7)(v)(E),!a)(10)(i)(A)and(B). 
(h)(2)(ii){A),(h)(2)(ii)(D),  (h)(3)(i)(E). 
(i)(3)(ii)  through  (v),  (j)(2),  and  ())(4)(ii) 
through  (iv)  are  revised,  and  paragraphs 
(h)(2)(i)(C)  and  (h)(2)(ii)(F)  are  added  to 
read  as  follows: 

§  679.5    Recordkeeping  and  reporting. 

(a)  *  •  ' 

(1)*** 

(iii)  A  catcher  vessel  less  than  60  ft 
(18.3  m)  LOA,  is  not  required  to  comply 
with  recordkeeping  and  reporting 
requirements  contained  in  §  679.5(a) 
through  (j). 


(V)  *  •  * 

(E)  Whether  harvest  is  under  a  CDQ 
program;  if  yes,  the  CDQ  number  If 
fishing  under  .lore  than  one  CDQ 
number,  use  a  separate  page  for  each. 
***** 

(10)  *  *  • 
(i)  *  *  * 

(A)  The  operator  or  manager  must 
record  the  dai '    total,  balance  brought 
forward,  and  cumulative  total  round 
fish  weight  in  the  DFL.  DCL.  or  DCPL 
each  day  on  the  day  discards  and 
donations  occur  for  each  discard  or 
donation  of  gr  indfish  species, 
groundfish  species  groups,  and  Pacific 
herring  in  pou^'ds.  or  to  at  least  the 
nearest  0.01  mt. 

(B)  The  operator  or  manager  must 
record  the  daily  total  balance  brought 
forward,  and  cumulative  total  numbers 
in  the  DFL,  D(  .,  or  DCPL  each  day  on 
the  dav  discards  or  donations  occur  for 
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each  discard  and  donation  of  Paci^c 
salmon,  steelhead  trout,  halibut,  king 
crab,  and  Tanner  crab. 

***** 

(h)-** 
(2)  *  *  * 
(i)  *  •  • 

(C)  Directed  fishing  under  a  CDQ 
allocation.  The  operator  must  submit  by 
fax  a  check-in  report  to  the  Regional 
Director  prior  to  directed  fishing  for 
each  CDQ  allocation. 

(ii)  •  *  * 

(A)  Catcher/ processor.  If  a  catcher/ 
processor  departs  a  reporting  area  or 
moves  between  Alaska  State  and 
Federal  waters  in  a  reporting  area,  and 
gear  retrieval  is  complete  from  that  area, 
the  operator  must  submit  by  fax  a  check- 
out report  to  the  Regional  Director 
within  24  hours  after  departing  a 
reporting  area  or  leaving  either  the 
Alaska  State  or  Federal  part  of  a 
reporting  area  but  prior  to  checking-in 
another  reporting  area  or  either  the 
Alaska  State  or  Federal  part  of  a 
reporting  area. 
***** 

(D)  Buying  station  delivenng  to  a 
shoreside  processor. 

(2)  If  a  land-based  buying  station 
debvering  to  a  shoreside  processor,  the 
manager  must  submit  by  fax  a  check-out 
reprort  to  the  Regional  Director  within  24 
hours  after  delivery  of  groundfish  ceases 
for  the  fishing  year  or  for  a  period 
greater  than  one  weekly  reporting 
period. 

(2)  If  a  buying  station  vessel 
delivering  to  a  shoreside  processor,  the 
operator  must  submit  by  fax  a  check-out 
report  to  the  Regional  Director  within  24 
hours  after  departing  a  reporting  area. 
***** 

(F)  Directed  fishing  under  a  CDQ 
allocation.  The  operator  must  submit  by 
fax  a  check-out  report  to  the  Regional 
Director  within  24  hours  after  directed 
fishing  for  each  species  under  each  CDQ 
allocation  has  ceased. 

(3)  •  •  • 
(i)  *  '  • 

(E)  Whether  harvest  is  under  a  CDQ 
program;  if  yes,  the  CDQ  number.  If 
fishing  under  more  than  one  CDQ 
number,  use  a  separate  report  for  each. 

(3)  •  •  • 

(ii)  Landings  information  The 
manager  of  a  shoreside  processor  must 
report  landings  information  as  described 
in  paragraph  (a)(8)  of  this  section, 
except  that  each  groundfish  landing 
must  be  reported  only  in  metric  tons  to 
at  least  the  nearest  0.01  mt. 

(iii)  Discarded/donated  species 
information  (Part  ID).  The  operator  of  a 


catcher/processor  or  mothership.  or  the 
manager  of  a  shoreside  processor  must 
report  discarded/donated  species 
information  as  described  in  paragraph 
(a)(10)  of  this  section,  except  that  each 
groundfish  or  herring  discard/donation 
must  be  reported  only  in  metric  tons  to 
at  least  the  nearest  0.01  mt. 

(iv)  Product  information.  The  operator 
of  a  catcher/ processor  or  mothership,  or 
the  manager  of  a  shoreside  'processor 
must  report  product  inform     on  as 
described  in  paragraph  (a)('     if  this 
section,  except  that  each  groundfish 
product  must  be  reported  only  in  metric 
tons  to  at  least  the  nearest  0.01  mt. 

(v1  Catcher  vessel  delivery 
information.  If  ADF&G  fish  tickets  are 
issued,  the  operator  of  the  mothership 
or  manager  of  the  shoreside  processor 
must  hst  the  fish  ticket  numbers  issued 
to  catcher  vessels  for  the  weekly 
reporting  period,  including  the  fish 
ticket  numbers  issued  by  an  associated 
buying  station. 

(i)  *  *  • 

(2)  Applicability  (i)  If  a  catcher/ 
processor  or  mothership  is  checked  in  to 
the  specified  reporting  area  and  is 
harvesting,  receiving,  processing,  or 
discarding  the  specified  species  or  is 
receiving  reports  from  a  catcher  vessel 
of  discard  at  sea  of  the  specified  species, 
the  operator  must  submit  a  DPR. 

(ii)  If  a  shoreside  processor  is 
receiving,  processing,  or  discarding  the 
specified  species  or  is  receiving  reports 
from  a  catcher  vessel  of  discard  at  sea 
of  the  specified  species,  the  manager 
must  submit  a  DPR. 

(iii)  The  operator  of  a  catcher/ 
processor  or  mothership  or  the  manager 
of  a  shoreside  processor  must  use  a 
separate  DPR  for  each  gear  type, 
processor  type,  and  CDQ  number. 

(4)  *  *  * 

(ii)  Landings  information.  The 
manager  of  a  shoreside  processor  must 
report  landings  information  as  described 
in  paragraph  (a)(8)  of  this  section, 
except  that  each  groundfish  landing 
must  be  reported  only  in  metric  tons  to 
at  least  the  nearest  0.01  mt. 

(ill)  Product  information.  The 
operator  of  a  mothership  or  catcher/ 
processor  must  report  product 
information  as  described  in  paragraph 
(a)(9)  of  this  section,  except  that  each 
groundfish  product  must  be  reported 
only  in  metric  tons  to  at  least  the  nearest 
O.oi  mt 

(iv)  Discarded /donated  species 
information.  The  operator  of  a 
mothership  or  catcher/processor  or  the 
manager  of  a  shoreside  processor  must 
report  discarded/donated  species 
information  as  described  in  paragraph 


(a)(10)  of  this  section,  except  that  each 
groundfish  or  herring  discard/donation 
must  be  reported  only  in  metric  tons  to 
at  least  the  nearest  0.01  mt. 

***** 

7.  In  §679.7,  paragraph  (b)(1)  is 
removed.  Paragraph  (b)(2)  is 
redesignated  as  paragraph  (a)(13)  and 
the  paragraph  designation  for  (b)(3)  is 
removed. 

8.  In  §679.20.  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

§679.20    General  limitations. 

***** 

(d)  •  •  * 

(2)  Groundfish  as  prohibited  species 
closure.  When  the  Regional  Director 
determines  that  the  TAC  of  any  target 
species  or  the  "other  species"  category 
specified  under  paragraph  (c)  of  this 
section,  or  the  share  of  any  TAC 
assigned  to  any  type  of  gear,  has  been 
or  will  be  achieved  prior  to  the  end  of 
a  year.  NMFS  will  publish  notification 
in  the  Federal  Register  requiring  that 
target  species  or  the  "other  species"  be 
treated  in  the  same  manner  as  a 
prohibited  species,  as  described  under 
§  679.21(b).  for  the  remainder  of  the 
year. 
***** 

9.  In  §  679.22.  paragraph  (g)  is  added 
to  read  as  follows: 

§  679.22    Closures 

***** 

(g)  Scallop  closures  and  closed  areas. 
See  §  679.62(c)  and  §679. 62(d). 

10.  In  §679.23.  paragraphs  (e)(2)(ii)(B) 
and  (e)(3)(ii)  are  revised  to  read  as 
follows: 

S  679.23    Seasons. 

***** 

(e)  *  •  * 

(2)  *  *  * 
(ii)  *  •  * 

(B)  Directed  fishing  for  pollock  by  the 
offshore  component,  or  vessels 
dehvering  pollock  to  the  offshore 
component  is  prohibited  through  1200 
hours,  A. It..  February  5.  for  those 
vessels  that  are  used  to  fish  prior  to 
1200  hours.  A.l.t..  January  26.  for 
groundfish  in  the  BSAI.  groundfish  in 
the  GOA.  as  defined  at  §  679.2.  or  king 
or  Tanner  crab  in  the  Bering  Sea  and 
Aleutian  Islands  Area,  as  defined  at 
§679.2. 
•        •        •        »        • 

(3)  *  •  • 

(ii)  CDQ  sablefish.  Fishing  for  CDQ 
sablefish  with  fixed  gear  under  an 
approved  CDQ  allocation  may  begin  on 
the  effective  date  of  the  allocation, 
except  that  it  may  occur  only  during  the 


UMI 


Federal  Register  /  Vol.  62,  No.  10  /  Wednesday,  January  15,  1997  /  Rules  and  Regulations       2047 


IFQ  fishing  season  specified  in 
paragraph  (g)(1)  of  this  section. 

***** 

11.  In  Table  2  under  Group  Codes,  the 
entry  for  Code  169  is  amended  by 
adding  the  term  "black",  in  alphabetical 
order,  to  the  terms  in  parentheses. 

Nomenclature  Changes 

12.  In  part  679,  remove  the  term 
"Regional  Director"  wherever  it  occurs 


and  add  in  its  place  the  term  "Regional 
Administrator". 

13.  In  part  679,  remove  the  term 
"Regional  Director's  '  wherever  it  occurs 
and  add  in  its  place  the  term  "Regional 
Administrator's". 

14.  In  part  679,  remove  the  term 
"Director,  Alaska  Region,  NMFS," 
wherever  it  occurs  and  add  in  its  place 
the  term  "Administrator,  Alaska  Region, 
NfMFS,". 


15.  In  part  j79.  remove  the  term 
"Magnuson  Act"  wherever  it  occurs  and 
add  in  its  place  the  term  "Magnuson- 
Stevens  Act" 
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This  secton  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pdotK  of  the  proposed 
issuance  of  rutes  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  poor  to  the  adoption  of  the  final   - 
rules 


OFFICE  OF  GOVERNMENT  ETHICS 
5  CFR  Part  2634 

RIN  3209-AAOO 

Executive  Branch  Financial  Disclosure, 
Qualified  Trusts,  and  Certificates  of 
Divestiture 

agency:  Office  of  Government  Ethics 

(OGE). 


ACTION:  Proposed  rule. 


SUMMARY:  The  Office  of  Government 
Ethics  is  proposing  to  amend  the 
regulation  governing  confidential 
financial  disclosure  for  executive 
branch  employees,  to:  update  the 
standardized  confidential  disclosure 
report  form  designation  by  adding 
reference  to  the  new  OGE  Form  450, 
which  is  replacing  the  old  SF  450:  and 
authorize  all  executive  branch  agencies 
to  use  a  standardized  certificate  of  no 
new  interests  (OGE  Optional  Form  450- 
A)  as  an  alternative  procedure  in  lieu  of 
OGE  Form  450,  for  regular  employee 
annual  confidential  disclosure  filers 
who  can  make  the  required 
certifications. 

DATES:  Comments  are  invited  and  must 
be  received  on  or  before  March  17,  1997. 

ADDRESSES:  Send  comments  to  the 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue,  NW  , 
Washington.  DC  20005-3917,  Attention: 
G.  Sid  Smith.  Copies  of  the  draft 
proposed  OGE  Optional  Form  450-A  are 
available  by  contacting  Mr.  Smith  or  Mr. 
Gressman  at  OGE,  telephone:  202-208- 
8000. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Sid  Smith,  Associate  General  Counsel, 
Office  of  Government  Ethics:  telephone: 
202-208-8000:  TDD:202-208-8025; 
F.\X:  202-208-8037;  Internet  E-mail 
address:  usoge®oge.gov  (for  E-mail 
messages,  the  subject  line  should 
include  the  following  reference — 
Proposed  Certificate  of  No  New  Interests 
Regulation). 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  April  7,  1992.  the  Office  of 
Government  Ethics  (OGE)  published  a 
new  financial  disclosure  regulation  for 
the  executive  branch,  as  codified  a(  5 
CFR  part  2634,  which  implemented 
provisions  of  the  Ethics  Reform  Act  of 
1989  and  Executive  Order  12fi74  (as 
modified  by  E.O.  12731),  to  reauthorize 
both  a  pubhc  and  a  confidential 
financial  disclosure  system  for  certain 
executive  branch  employees.  See  57  FR 
1 1800-11830,  as  corrected  at  57  FR 
21854-21855  and  62fi05.  Among  other 
subsequent  revisions.  OGE  amended 
§  2634.601  of  that  regulation  on  July  21, 
1993.  to  supply  the  then-current 
designation.  Standard  Form  (SF)  450. 
for  the  form  used  by  confidential 
disclosure  filers  throughout  the 
executive  branch.  See  58  FR  38911- 
38913.  On  November  30.  1993.  OGE  also 
amended  §2634.907  of  that  regulation, 
to  exempt  from  the  confidential 
reporting  requirement  certain  deposit 
accounts,  money  market  funds  and 
accounts,  and  U.S.  Government 
obligations  and  securities.  See  58  FR 
63023-63024. 

Those  exemptions,  along  with  several 
clarifying  and  simplifying  features,  were 
incorporated  into  a  new  OGE  Form  450. 
after  appropriate  Federal  Register 
paperwork  notices  on  September  1  and 
December  6.  1995.  and  clearance 
through  the  Office  of  Management  and 
Budget.  See  60  FR  45722-45723  and 
62469-62471.  A  camera-ready  copy  of 
the  new  OGE  Form  450  was  distributed 
by  OGE  on  February  27.  1996.  to  all 
designated  agencv  ethics  officials,  for 
loc^l  copying  and  immediate  use  as  a 
replacement  for  the  SF  450. 

The  proposed  regulatory  amendment 
that  is  being  published  herein  would 
update  5  CFR  2634.601.  to  reflect  the 
new  form's  designation  as  OGE  Form 
450.  Supplies  of  the  old  SF  450  that  are 
held  by  agencies  or  obtained  from  the 
Federal  Supply  Service  may  continue  to 
be  used  first,  if  agencies  prefer,  until  the 
old  SF  450's  clearance  under  the 
Paperwork  Redudion  Act  expires  on 
August  31.  1997.  The  form  designation 
in  the  regulation  is  proposed  to  be 
amended,  to  refiect  the  phaseout  of  the 
SF  450  and  its  ongoing  replacement 
with  OGE  Form  450,  which  has  already 
become  the  primary  format  in  general 
use. 


The  second  purpose  of  this  proposed 
regulatory  amendment  would  be  to 
authorize  all  executive  branch  agencies 
to  use  a  standardized  certificate  of  no 
new  interests  as  an  alternative 
procedure  in  lieu  of  OGE  Form  450.  for 
regular  employee  annual  confidential 
disclosure  filers  who  can  make  the 
required  certifications.  The  current 
regulation  provides  at  5  CFR  2634.905 
that  agencies  may  exclude  certain 
employees  from  confidential  financial 
disclosure  reporting,  even  though  their 
positions  have  been  designated  for 
filing.  To  exclude  such  employees,  an 
agency  must  determine  that,  because  of 
the  nature  of  their  duties,  either  (a)  the 
possibility  of  a  conflict  is  remote,  or  (b) 
their  duties  involve  a  low  level  of 
responsibility,  or  (c)  the  use  of  an 
alternative  procedure,  approved  in 
writing  by  OGE.  is  adequate  to  prevent 
conflicts.  The  proposed  regulatory 
amendment  being  published  herein 
concerns  alternative  procedures,  and 
would  authorize  all  executive  branch 
agencies  to  use  a  new  optional 
alternative  certificate  for  certain  regular 
employees. 

Under  authority  of  5  CFR  2634.905(c). 
approximately  20  individual 
departments  and  agencies  have  already 
received  written  approval  from  OGE  for 
alternative  procedures  which  were 
found  to  be  adequate  in  preventing 
conflicts,  either  as  supplements  to  or  in 
lieu  of  the  SF/OGE  Form  450.  Some  of 
these  alternatives  require  affirmative 
disclosure  of  certain  financial  interests, 
and  some  have  taken  the  form  of  a 
certificate  of  no  conflict  between  the 
employee  s  official  duties  and  outside 
financial  interests  (the  latter  being  used 
primarily  for  special  Government 
employees  who  serve  for  a  short  period 
of  time).  All  of  these  previously 
approved  agency-specific  alternatives 
would  remain  valid  and  unaffected  by 
the  proposed  additional  alternative 
certificate  that  this  regulatory 
amendment  would  authorize  as  an 
option  for  all  executive  branch  agencies. 

In  response  to  a  Cabinet-level 
department  s  request  in  1995,  OGE 
approved  on  an  experimental  basis  the 
use  of  a  certificate  of  no  new  interests 
in  lieu  of  filing  an  annual  SF/OGE  Form 
450,  by  that  department  s  regular 
employees  who  would  otherwise  have 
to  file  confidential  financial  disclosure 
reports.  That  proposal  offered  a  unique 
opportunity  to  test  a  new  alternative  not 
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previously  authorized  for  any  agency — 
a  statement  certifying  that  filers  (and 
their  spouse  and  dependent  children) 
have  acquired  no  new  interests  since 
filing  their  most  recent  SF/OGE  Form 
450,  and  that  neither  the  filer  nor 
spouse  has  changed  jobs  or  job 
responsibilities  since  filing  that  report. 

The  department  which  tested  this 
alternative  reported  to  OGE  in  April 
1996  that  the  experiment  was  an 
overwhelming  success  during  the  1995 
filing  cycle,  from  the  standpoint  of 
easing  the  administrative  burden  on 
filers  and  agency  ethics  officials,  while 
continuing  to  guard  against  conflicts  of 
interest.  Over  half  (718)  of  that 
department  s  1277  regular  employees 
who  would  otherwise  have  had  to  file 
an  annual  SF/OGE  Form  450  utiUzed 
the  alternative  certificate.  The 
department  recommended  that  this 
alternative  certificate  be  continued,  and 
that  it  be  expanded  for  use  by  other 
departments  and  agencies. 

Prior  to  proposing  expanded  use  of 
this  alternative  certificate,  OGE  wanted 
to  obtain  suggestions  from  the  various 
executive  branch  agencies. 
Consequently,  OGE  conducted  a  siurey 
of  agency  ethics  officials  in  June  1996, 
to  which  79  agencies  responded,  and  a 
focus  group  of  approximately  100  ethics 
officials  in  attendance  at  the  September 
1996  OGE  Ethics  Conference  in 
Philadelphia,  Pennsylvania,  to  discuss 
the  issue.  The  survey  revealed  that  all 
respondents  were  in  favor  of  expanding 
the  option  of  using  this  certificate  to 
their  agencies.  A  significant  number  of 
participants  at  the  focus  group  also 
expressed  their  support  for  its  use. 

Based  on  input  from  both  the  survey 
and  the  focus  group,  OGE  has  now 
determined  that  it  would  be  appropriate 
to  propose  to  authorize  throughout  the 
executive  branch  the  optional  use  of  an 
OGE-developed  certificate  of  no  new 
interests  in  lieu  of  an  OGE  Form  450,  for 
regular  employee  annual  confidential 
financial  disclosure  filers  who  can  make 
the  required  certifications.  (If  a  filer 
could  not  make  the  proposed  required 
certifications  because  there  had  been 
changes,  then  a  new  OGE  Form  450 
would  have  to  be  filed.)  The  proposed 
regulatory  amendment  being  published 
herein  would  accomplish  that 
authorization,  and  would  prescribe  a 
uniform  format  and  methodology. 

Note  that  this  proposed  certificate  of 
no  new  interests  would  be  a 
confidential  document,  and  would  have 
to  be  accorded  the  same  privacy 
protections  as  the  OGE  Form  450.  Thus, 
no  member  of  the  public  could  have 
access  to  a  completed  certificate  of  no 
new  interests,  except  as  authorized  by 
law.  See  5  CFR  2634.604(b)  and 


2634.901(d).  The  draft  OGE  OpUonal 
Form  450-A  includes  a  Privacy  Act 
statement  to  that  effect. 

While  this  proposed  regulatory 
amendment  concerns  regular  employees 
only,  a  similar  standardized  certificate 
for  special  Government  employees 
(SGE)  who  serve  on  advisory 
committees  for  more  than  one  year 
remains  under  consideration.  Agencies 
and  members  of  the  pubhc  are 
encouraged  to  provide  comments  to 
OGE  during  this  rulemaking  if  they 
believe  that  use  of  such  a  certificate  for 
SGEs  would  also  be  appropriate. 

n.  Analysis  of  Amendments  to  the 
Regulation 

The  following  sections  of  5  CFR  part 
2634  are  proposed  to  be  amended  to 
accomplish  the  two  changes  outlined 
above.  The  first  change  proposed, 
adding  the  new  form  designation,  would 
be  purely  administrative.  The  second 
proposed  change  would  exercise 
existing  OGE  authority  in  §  2634.905(c) 
of  the  regulation  to  approve  alternative 
procedures  in  writing,  and  would  do  so 
by  means  of  a  general  regulatory 
amendment  (new  proposed  paragraph 
(d)  of  §  2634.905),  rather  than  on  an 
agency-by-agency  basis.  Furthermore, 
use  of  this  alternative  certificate  would 
be  entirely  optional  with  each  agency, 
and  even  if  the  agency  did  decide  it 
would  be  beneficial  to  adopt,  each 
affected  employee  would  retain  the 
option  of  either  using  the  certificate  (if 
applicable)  or  filing  a  new  OGE  Form 
450.  Thus,  this  proposed  regulatory 
amendment  would  not  mandate  any 
new  requirements  for  agencies  or  their 
employees.  It  would  simply  respond  to 
a  need  for  additional  flexibility  that 
OGE  and  a  niunber  of  agencies  and 
employees  have  identified. 

Section  2634.601 

In  addition  to  the  proposed  addition 
of  a  reference  to  the  new  OGE  Form  450 
designation,  the  amendments  to  this 
section  of  the  regulation  would  add 
reference  to  a  new  OGE  Optional  Form 
450-A  (Confidential  Certificate  of  No 
New  Interests),  as  proposed,  which 
would  be  authorized  by  new 
§  2634.905(d).  The  proposed 
amendments  would  also  describe  how 
both  forms  may  be  obtained  and 
stocked.  Specifically.  OGE  has 
previously  provided  a  camera-ready 
version  of  the  OGE  Form  450  to  each 
designated  agency  ethics  official 
(DAEO),  who  then  has  supplies 
reproduced  locally.  Likewise.  OGE 
intends  to  distribute  a  camera-ready 
version  of  the  proposed  OGE  Optional 
Form  450-A,  once  a  final  version  of  it 
is  adopted  at  the  time  this  rulemaking 


is  finahzed,  for  local  reproduction  of 
supplies  by  DAEOs.  The  OGE  Form  450 
is  also  avaiilable  from  OGE  in  electronic 
format,  from  which  paper  copies  may  be 
printed.  The  electronic  format  may  be 
obtained  from  OGE  on  computer  disk,  or 
through  OGE  s  electronic  bulletin  board 
TEBBS  ("The  Ethics  Bulletin  Board 
System")  at  202-20&-8030,  or  via  OGEs 
Worid  Wide  Web  Site  at  http:// 
www.access.gpo.gov/usoge.  The  Office 
of  Government  Ethics  will  make  the 
proposed  OGE  Optional  Form  450-A, 
once  finally  adopted  as  referenced  in 
the  regulation,  so  available  in  electronic 
format.  For  now,  the  proposed  form  is 
available  for  review  by  contacting  OGE 
directly. 

Section  2634.905(d) 

The  format  and  methodology  for  the 
proposed  certif  cate  of  no  new  interests 
which  would  be  authorized  for  certain 
confidential  filers  by  the  amendments  as 
proposed  to  this  section  of  the 
regulation  have  been  formulated  to 
accommodate  the  general  consensus  of 
opinions  expressed  in  OGE  s  recent 
survey  and  focus  group,  as  follows: 

(a)  The  proposed  format  would  retain 
its  essential  character  as  a  certificate  of 
no  new  interests,  as  proposed  and  tested 
at  a  Cabinet-level  department  last  year 
and  favored  by  84%  of  the  respondents 
to  OGE  s  survey,  rather  than  a  certificate 
of  no  change  (no  new  interests  and  no 
divestitures),  or  a  statement 
affirmatively  detailing  new  interests  and 
divestituires.  A  certificate  of  no  new- 
interests  would  permit  the  greatest 
number  of  filers  to  use  this  alternative 
to  OGE  Form  450,  while  avoiding 
ambiguity  and  confusion  in  a  filer's 
disclosure  history. 

(b)  Only  regular  employee  annual 
filers  (not  new  entrants  or  special 
Government  employees)  would  be 
eligible  to  use  the  proposed  certificate  of 
no  new  interests,  as  its  use  would 
presuppose  that  an  initial  OGE  Form 
450  had  been  filed  for  the  position,  that 
could  serve  as  a  point  of  reference  Its 
due  date  would  be  the  same  as  specified 
in  the  regulation  for  the  annual  OGE 
Form  450  that  would  otherwise  be  due. 

(c)  Filers  could  use  the  proposed 
certificate  for  a  maximum  of  three 
consecutive  years  before  being  required 
to  file  a  new  OGE  Form  4=^0  every  fourth 
year.  Over  half  (58%)  of  the  respondents 
to  OGE  s  survey  recommended  this  time 
frame.  Alternatively,  the  proposed 
amendments  would  authorize  agencies 
to  choose,  under  this  section  of  the 
regulation,  to  allow  use  of  the  certificate 
for  only  one  year  (or  two  years),  and  to 
require  a  new  OGE  Form  450  every 
second  (or  third)  vear. 
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(d)  In  each  year  divisible  by  four, 
beginning  in  2000  (or  divisible  by  two 
or  three,  beginning  in  1998,  if  agencies 
were  to  choose  one  of  the  more  frequent 
options),  all  regular  employee  annual 
confidential  disclosure  filers  would 
have  to  file  a  new  OGE  Form  450. 
regardless  of  how  recently  they  might 
have  filed  that  form  (either  as  a  new 
entrant  or  as  an  annual  filer  in  years 
when  they  could  not  qualify  to  use,  or 
chose  not  to  use,  the  optional 
certificate).  Although  this  proposed 
requirement  might  be  time-consuming 
for  filers  and  ethics  officials 
periodically,  it  is  necessary  in  order  to 
eliminate  the  significant  administrative 
difficulties  inherent  in  a  proposed 
system  that  would  otherwise  permit 
tracking  on  an  individual  basis  the 
number  of  years  each  filer  had  used  the 
alternative  certificate.  Furthermore,  it 
was  preferred  by  63%  of  the 
respondents  to  OGE  s  survey. 

(e)  As  indicated  on  OGE  Optional 
Form  450-A,  eligible  filers  would  have 
the  option  of  using  either  OGE  Optional 
Form  450-A  (if  appHcable)  or  OGE 
Form  450.  whichever  they  prefer. 
Agencies  would,  therefore,  normally 
provide  them  with  a  blank  OGE  Form 
450  and  its  accompanying  three  pages  of 
instructions  at  the  same  time  that  the 
future  blank  OGE  Optional  Form  450-A 
were  distributed.  This  proposed 
suggestion  is  the  result  of  OGE's  test  of 
the  certificate  last  year,  as  well  as  its 
survey  and  focus  group.  First,  the 
instructions  to  OGE  Form  450  would  be 
necessary  as  guidance  to  certificate 
users  on  what  is  meant  by  reportable 
interests.  Second,  it  is  anticipated  that, 
even  once  the  new  proposed  certificate 
system  is  finally  adopted, 
approximately  half  of  annual 
confidential  disclosure  filers  will  still 
file  the  OGE  Form  450  rather  than  the 
optional  certificate,  either  because  they 
will  have  new  reportable  interests  or 
they  will  otherwise  choose  to  file  a  new 
OGE  Form  450.  That  was  the  case  at  the 
department  where  OGE  tested  this 
procedure  last  yeai.  If  agencies  preferred 
not  to  attach  a  blank  OGE  Form  450  and 
its  accompanying  instructions,  then 
they  could  develop  separate  written 
guidance  to  advise  certificate  users  of 
what  is  meant  by  reportable  interests,  or 
they  might  refer  users  to  the  guidance 
contained  in  any  agency-approved 
electronic  software  for  the  OGE  Form 
450  and  its  accompanying  instructions, 
if  readily  available. 

(f)  Since  the  proposed  certificate 
would  be  a  partial  update  of  a  previous 
OGE  Form  450  that  had  already  been 
reviewed  and  kept  on  file  by  the  agency, 
certificate  users  would  generally  not  be 
required  by  the  amendments  to  the 


regulation  as  proposed  to  attach  their 
previous  OGE  Form  450.  However,  they 
would  have  to  certify  as  part  of  the 
alternative  format  that  they  had 
reexamined  their  most  recent  previous 
filing.  In  this  regard,  filers  ought  to  be 
encouraged  to  retain  copies  of  the  most 
recent  OGE  Form  450  which  they  have 
filed,  so  that  an  agency's  ethics  office 
would  not  become  overburdened  with 
providing  them  copies.  Not  requiring 
certificate  users  to  attach  their  previous 
OGE  Form  450  would  promote  the 
purposes  for  using  a  certificate  as 
proposed:  to  reduce  paperwork  and  to 
simplify  procedures  for  both  filers  and 
ethics  officials.  However,  under  these 
proposed  amendments,  an  agency  could 
require  its  employees  to  attach  a  copy  of 
their  previous  OGE  Form  450,  if  it 
determined  that  the  previous  form 
should  be  reexamined  by  supervisors  or 
that  its  attachment  were  otherwise 
necessary. 

While  not  all  agencies  will  agree  with 
these  specific  requirements  as  proposed, 
they  are  necessary  in  OGE's  view  in 
order  to  preserve  general  uniformity  and 
to  maintain  adequate  checks  on 
potential  employee  conflicts  of  interest 
in  the  least  confusing  or  burdensome 
manner.  The  proposed  requirements 
outlined  above  offer  considerable 
flexibility,  within  the  prescribed 
framework,  such  that  a  variety  of 
agencies  should  find  this  alternative 
procedure  workable  once  finally 
adopted.  Of  course,  agencies  would  not 
be  required  to  use  a  certificate  of  no  new 
interests  at  all,  this  proposed  regulatory 
amendment  would  merely  establish  a 
pre-approv^  option  for  their 
consideration.  However,  if  agencies 
chose  to  use  the  option  as  proposed, 
they  would  have  to  follow  the 
prescribed  methodology  and  format. 
Under  these  proposed  amendments,  if 
an  agency  wished  to  deviate  from  the 
prescribed  methodology  and  format,  it 
would  have  to  seek  separate  OGE 
approval  in  writing.  In  this  regard,  OGE 
has  already  determined,  through 
consultation  with  the  Office  of 
Management  and  Budget,  that  the 
particular  certificate  format  proposed  to 
be  authorized  herein  is  in  conformity 
with  the  Paperwork  Reduction  Act,  and 
would  require  no  further  clearance.  This 
is  because  its  use  would  be  strictly 
optional  for  employees,  it  would  be 
used  exclusively  by  current  Government 
employees,  and  it  would  not  require 
affirmative  disclosure  of  substantive 
information. 

As  noted  above,  the  proposed  general 
executive-branchwide  regulatory 
authorization  for  a  certificate  of  no  new 
interests  would  not  eliminate  any  other 
alternative  procedures  that  have  been 


approved  by  OGE  in  writing,  on  an 
agency-specific  basis. 

Before  using  the  alternative  certificate 
to  be  authorized  by  this  proposed 
amendment,  agencies  would  have  to 
make  the  determination  required  by 
new  §  2634.905(d)  of  the  regulation,  as 
proposed,  that  the  certificate  would  be 
adequate  to  prevent  conflicts  of  interest. 
Once  that  determination  had  been 
made,  an  agency  could  use  the  proposed 
alternative  certificate  for  all  or  specified 
groups  of  its  eligible  filers,  provided 
they  were  given  the  option  of  either 
filing  the  certificate  (if  applicable)  or  a 
new  OGE  Form  450,  whichever  the 
employee  preferred. 

In  deciding  whether  to  adopt  this 
proposed  optional  alternative  certificate 
at  a  particular  agency,  once  the  new 
procedure  is  finally  adopted  by  OGE  for 
the  executive-branchwide  use  at  each 
agency's  option,  the  agency  should  give 
consideration  to  its  unique 
circumstances.  For  some,  a  certificate  of 
no  new  interests  might  not  be  suitable 
because  the  potential  for  conflict  might 
change  from  year  to  year,  even  though 
an  employee's  actual  job  description  or 
official  responsibilities  remained 
unchanged  and  the  employee  did  not 
acquire  any  new  financial  interests. 
Agencies  with  relatively  few 
confidential  filers  or  a  high  percentage 
of  filers  with  new  interests  each  year 
might  decide  that  authorizing  a 
certificate  in  lieu  of  an  annual  OGE 
Form  450  might  not  significantly  reduce 
their  administrative  burden.  Agencies 
with  large  numbers  of  filers  might  be 
concerned  that  any  administrative  time 
saved  could  be  outweighed  by  the 
potential  for  confusing  filers,  or  that  use 
of  the  certificate  might  burden  filers 
with  the  need  to  maintain  copies  of 
previously  filed  OGE  Form  450s  for 
examination  prior  to  certifying  that  they 
had  not  acquired  any  new  interests,  or 
that  the  agency  itself  might  be 
inundated  with  requests  for  copies  of 
previously  filed  reports.  Some  agencies 
might  decide  that  the  certificate 
proposed  would  not  meet  their  needs 
because  it  would  not  account  for 
divestitures.  Other  agencies  might  be 
concerned  that  filers  would  lose  the 
proper  focus  on  conflict  prevention,  if 
filing  requirements  were  relaxed. 

While  these  concerns  should  not 
present  insurmountable  problems  for 
most  agencies,  they  were  raised  by  some 
respondents  during  OGE  s  recent  survey 
and  focus  group.  Therefore,  comments 
are  welcome  thereon  and  such  concerns 
should  be  carefully  considered  by 
agencies  prior  to  deciding  whether  to 
adopt  the  proposed  alternative 
certificate,  when  and  if  it  is  finally 
adopted  by  OGE  for  executive- 
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branchwide  use.  Some  agencies  might 
find  it  appropriate  to  test  the  alternative 
for  one  year,  to  gauge  its  effectiveness 
before  deciding  to  adopt  it  on  a  long- 
term  basis.  This  could  easily  be 
accomplished,  under  the  regulatory 
amendments  as  proposed,  by  initially 
selecting  the  proposed  option  described 
above  of  permitting  use  of  the  certificate 
for  one  year  only,  with  a  new  OGE  Form 
450  being  required  in  the  second  year. 

III.  Matters  of  Regulatory  Procedure 

Executive  Order  12866 

In  promulgating  these  proposed  rule 
amendments,  the  Office  of  Government 
Ethics  has  adhered  to  the  regulatory- 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  Executive  Order  12866. 
Regulatory  Planning  and  Review.  These 
proposed  amendments  have  also  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Executive  order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  proposed 
amendatory  rule  wdll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  primarily  affects  Federal 
executive  branch  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  {44 
U.S.C.  chapter  35)  does  not  apply, 
because  these  proposed  amendments  do 
not  contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  5  CFR  Part  2634 

Administrative  practice  and 
procedure,  Certificates  of  divestiture. 
Conflict  of  interests,  Financiaf 
disclosure.  Government  employees, 
Penalties,  Privacy,  Reporting  and 
recordkeeping  requirements.  Trusts  and 
trustees. 

Approved:  January  2,  1997. 
Stephen  O.  Potts. 

Director.  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  proposes  to  amend 
part  2634  of  subchapter  B  of  chapter 
XVI  of  title  5  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  2634— [AMENDED] 

1.  The  authority  citation  for  part  2634 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978):  26  U.S.C.  1043: 
E.O.  12674.  54  FR  15159.  3  CFR,  1989  Comp.. 
p.  215.  as  modified  by  E.O.  12731,  55  FR 
42547,  3  CFR.  1990  Comp.,  p.  306. 

Subpart  F— Procedure 

2.  Section  2634.601  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  2634.601     Report  forms. 

(a)  The  Office  of  Government  Ethics 
provides,  through  the  Federal  Supply 
Service  of  the  General  Services 
Administration  (GSA).  a  standard  form, 
the  SF  278  (Public  Financial  Disclosure 
Report),  for  reporting  the  information 
described  in  subpart  B  of  this  part  on 
executive  branch  public  disclosure  The 
Office  of  Government  Ethics  also 
provides  two  uniform  formats  relating  to 
confidential  financial  disclosure:  OGE 
Form  450  (Confidential  Financial 
Disclosure  Report)  for  reporting  the 
information  described  in  subpart  I  of 
this  part  on  executive  branch 
confidential  disclosure;  and  OGE 
Optional  Form  450-A  (Confidential 
Certificate  of  No  New  Interests)  for 
voluntary  use  by  certain  employees  in 
lieu  of  filing  an  annual  OGE  Form  450. 
if  authorized  by  their  agency,  in 
accordance  with  §  2634.905(d)  of 
subpart  I.  Supplies  of  the  two 
confidential  forms  are  to  be  reproduced 
locally  by  each  agency,  from  a  camera- 
ready  copy  or  an  electronic  format  made 
available  by  the  Office  of  Government 
Ethics.  (Until  August  31.  1997,  the  old 
SF  450  remains  usable,  rather  than  the 
new  OGE  Form  450,  and  is  available 
from  GSA's  Federal  Supply  Service.) 
***** 

(d)  The  information  collection  and 
recordkeeping  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  3209- 
0001  for  the  SF  278,  and  control  number 
3209-0006  for  OGE  Form  450/SF  450. 
OGE  Optional  Form  450-A  has  been 
determined  not  to  require  an  OMB 
paperwork  control  number,  as  its  use  is 
strictly  optional  for  employees,  it  is 
used  exclusively  by  current  Government 
employees,  and  it  does  not  require 
affirmative  disclosure  of  substantive 
information. 

Subpart  I — Confidential  Financial 
Disclosure  Reports 

3.  Section  2634.905  is  amended  by 
revising  the  introductory  text  and  by 
adding  a  paragraph  (d)  before  the 
examples,  to  read  as  follows: 


$2634.905    Exclusions  from  flllng 
requirements. 

Any  individual  or  class  of  individuals 
described  in  §2634.904  of  this  subpart, 
including  special  Government 
employees  unless  otherwise  noted,  may 
be  excluded  from  all  or  a  portion  of  the 
confidential  reporting  requirements  of 
this  subpart,  when  the  agency  head  or 
designee  determines  that: 
***** 

(d)  The  use  of  OGE  Optional  Form 
450-A  (Confidential  Certificate  of  No 
New  Interests)  is  adequate  to  prevent 
possible  conflicts  of  interest.  This  form 
may  be  used  by  eligible  filers,  as 
described  in  this  paragraph,  who  can 
certify,  after  reexamining  their  most 
recent  previous  OGE  Form  450,  that 
they  (and  their  spouse  and  dep)endent 
children)  have  acquired  no  new 
interests,  and  that  neither  the  filer  nor 
.spouse  has  changed  jobs  or  )ob 
responsibilities  since  fihng  that 
previous  report.  OGE  Optional  Form 
450-A  will  be  used  under  the  following 
conditions: 

(1)  OGE  Optional  Form  450-A  will 
only  be  made  available  for  use  by 
current  employees  who  are  not  special 
Government  employees. 

(2)  OGE  Optional" Form  450-A  will 
only  be  used  by  incumbent  filers,  as 
described  in  §  2634.903(a)  of  this 
subpart,  in  fieu  of  filing  an  annual  OGE 
Form  450,  who  have  a  previous  OGE 
Form  450  on  file  with  their  agency  for 
the  position  they  currently  hold.  Its  due 
date  is  as  specified  in  §  2634.903(a). 
unless  extended  under  §  2634.9G3(d) 

(3)  As  indicated  on  the  OGE  Optional 
Form  450-A,  eligible  filers  mav  use 
OGE  Optional  Form  450-A,  if 
applicable,  or  they  may  file  a  new  OGE 
Form  450.  at  their  option.  Therefore,  a 
blank  OGE  Form  450  and  its 
accompanvirig  written  instructions 
should  ordinarily  be  distributed  to 
them,  along  with  the  blank  OGE 
Optional  Form  450-A.  The  instructions 
to  OGE  Form  450  will  also  provide 
guidance  on  what  is  meant  by 
"reportable"  interests  on  OGE  Optional 
Form  450-A.  In  lieu  of  attaching  a  blank 
OGE  Form  450  and  its  instructions, 
agencies  may  choose  to  develop 
separate  written  guidance  on  what  is 
meant  by  "reportable"  interests,  or  they 
may  refer  certificate  users  to  the 
guidance  contained  in  any  agency- 
approved  electronic  software  for  the 
OGE  Form  450  and  its  accompanying 
instnjctions.  if  readily  available  Filers 
would  then  also  need  to  be  advised  of 
where  to  obtain  a  blank  OGE  Form  450, 
if  needed 

(4)  OGE  Optional  Form  450-A  may  be 
used  by  eligible  filers  for  a  maximum  of 
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three  consecutive  years  before  they  are 
required  to  complete  a  new  CKiE  Form 
450,  every  fourth  year.  Agencies  may, 
however,  elect  to  permit  use  of  the  OGE 
Optional  Form  450-A  for  only  one  year 
(or  two  years),  and  to  require  a  new  OGE 
Form  450  every  second  (or  third)  year. 

(5)  In  each  year  divisible  by  four, 
beginning  in  2000  (or  divisible  by  two 
or  three,  begirming  in  1998,  for  agencies 
that  choose  one  of  the  more  frequent 
options  described  in  the  second 
sentence  of  paragraph  (d)(4)  of  this 
section),  all  incumbent  filers,  as 
described  in  §  2634.903(a)  of  this 
subpart,  must  file  a  new  OGE  Form  450 
rather  than  OGE  Optional  Form  450-A. 
regardless  of  how  recently  they  may 
have  filed  an  OGE  Form  450  (either  as 

a  new  entrant  or  as  an  annual  filer  who 
was  not  eligible  to  use,  or  chose  not  to 
use,  the  optional  certificate). 

(6)  When  using  OGE  Optional  Form 
450-A,  filers  are  not  required  to  attach 
their  previous  OGE  Form  450.  unless 
their  agency  determines  that  it  is 
necessary. 
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OEPARTMEfTT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 
RIN0663-AB26 

General  Administrative  Regulations; 
Collection  and  Storage  of  Social 
Security  Account  Numbers  and 
Employer  Identification  Numt>ers 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  regulations  contained  in 
this  subpart  are  issued  pursuant  to  the 
Federal  Crop  Insurance  Act,  as  amended 
(FCIA)  (7  U.S.C.  1501  et  seq.).  The 
intended  effect  of  this  revision  is  to 
comply  with  the  statutory  mandate  that 
requires  the  collection  of  Social  Security 
Number  (SSN)  and  Employer 
Identification  Number  (EIN)  information 
of  participating  agents,  loss  adjusters, 
and  policyholders  and  to  establish  the 
procedures  to  be  used  by  the  Federal 
Crop  Insurance  Corporation  (FCIC)  and 
insirrance  providers  in  the  collection, 
use.  and  storage  of  docimients 
containing  SSN  or  EIN  information. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  March 
17,  1997  and  will  be  considered  when 


the  rule  is  to  be  made  final.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  March  17,  1997. 
ADDRESSES:  Written  comments,  data, 
and  opinions  on  this  proposed  rule 
should  be  sent  to  the  Director,  Product 
Development  Division,  Risk 
Management  Agency  (RMA),  United 
States  Department  of  Agriculture 
(USDA),  9435  Holmes  Road,  Kansas 
City,  MO  64131.  telephone  (816)  926- 
7730.  Written  comments  will  be 
available  for  public  inspection  and 
copying  in  room  0324,  South  Building, 
USDA.  14th  and  Independence  Avenue. 
SW..  Washington.  DC..  8:15  a.m. — 4:45 
p.m.,  est.  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Bill  Smith, 
Supervisory  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  RMA,  at 
the  Kansas  City.  MO  address  listed 
above,  telephone  (816)  926-7743. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  action  has  been  reviewed  under 
USDA  procedures  established  by 
Executive  Order  12866.  This  action 
constitutes  a  review  as  to  the  need, 
ciurency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866,  and,  therefore, 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  fOMB). 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  submitted  to 
OMB  for  their  approval  under  section 
3507(j)  of  the  Paperwork  Reduction  Act 
of  1995.  This  proposed  rule  will  amend 
the  information  collection  requirements 
under  OMB  number  0563-0047,  through 
November  30,  1999.  The  FQC  will  be 
amending  the  information  collection  to 
adjust  the  estimated  reporting  hours  and 
seek  a  valid  approval  for  3  years  under 
section  3507(d)  of  the  Act. 

Revised  reporting  estimates  and 
requirements  for  usage  of  OMB  control 
number  0563-0047  will  be  submitted  to 
OMB  for  approval  under  the  provisions 
of  44  U.S.C.  chapter  35.  Pubhc 
comments  are  due  by  March  17,  1997. 

The  title  of  this  information  collection 
is  "Social  Security  Number  (SSN)  and 
Employer  Identification  Number  (EIN) 
Reporting  Form."  Collection  of  the  SSN 
and  the  EIN  is  required  by  section  506 


of  the  FCIA  (7  U.S.C.  1506).  The  FCIA 
requires  the  collection  of  SSN  and  EIN 
information  of  policyholders, 
participating  agents,  and  loss  adjusters 
and  sets  forth  &e  procedures  to  be  used 
by  FCIC  and  insurance  providers  in  the 
collection,  use,  and  storage  of 
documents  containing  SSN  and  EIN 
information.  The  primary  use  of  the 
SSN  and  EIN  under  this  proposed  rule 
will  be  to  correctly  identify  the 
participant,  and  any  other  person  with 
an  interest  in  the  policyholder's 
operation  of  at  least  10%,  as  a 
policyholder  within  the  systems 
maintained  by  FCIC. 

The  information  requested  is 
necessary  to  for  the  insurance  providers 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums,  and  pay  indemnities. 
Failure  to  furnish  this  number  will 
result  in  rejection  of  or  substantial 
reduction  in  any  claim  for  indemnity, 
ineligibility  for  insurance,  and  a 
unilateral  determination  of  the  amount 
of  premium  due. 

Estimate  of  Burden:  Pubhc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  15  minutes  per 
response. 

Respondents:  Pohcyholders  and  those 
with  a  substantial  beneficial  interest  in 
the  policyholder  or  any  person  having 
any  interest  in  the  policyholder  and 
receiving  separate  benefits  under 
another  USDA  program  as  a  direct  result 
of  such  interest. 

Estimated  Number  of  Respondents: 
2,032,800. 

Estimated  Number  of  Responses  per 
Respondent:  1  per  year. 

Estimated  Total  Burden  Hours: 
508,200. 

The  comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  of  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
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Office  of  Management  and  Budget 
(0MB),  Washington,  D.C.  20503. 

The  Office  of  Management  and  Budget 
(OMB)  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
submission  to  OMB.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deadline  for  the  public  to 
comment  on  the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatorv'  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  LTvlRA, 
FCIC  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  Federal  mandates  that  may  result 
in  expenditures  to  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  SlOO  million  or  more 
in  any  1  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  FCIC  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandate  (under  the  regulators- 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  policies  and 
procedures  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  action 
does  not  increase  the  paperwork  burden 
on  the  insured  producer  or  the 
reinsured  company.  The  program  is 
strictly  voluntary.  This  regulation 
requires  only  that  the  participant 


provide  the  SSN  or  EIN.  This  regulation 
does  not  require  or  impose  any 
requirement  on  the  delivery  agent  or 
company  that  is  not  already  required  by 
the  Privacy  Act  of  1974  (5  U.S.C.  552a)'. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605) 
and  no  Regulatory  Flexibility  Analysis 
was  prepared. 

Federal  Assistance  Pribram 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115, lune  24,  1983. 

Executive  Order  12778 

The  Office  of  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  preempt  State  and  local  laws  to  the 
extent  such  Stale  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  1 1  must  be 
exhausted  before  action  for  judicial 
review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

The  Federal  crop  insurance  program 
is  delivered  to  producers  through  local 
FSA  offices  and  reinsu.f^d  companies 
(insurance  providers).  Section  506  of  the 
FCIA  requires  producers,  agents,  and 
loss  adjusters  to  provide  SSNs  or  EINs 
as  a  condition  of  eligibility  to 
participate  in  the  Federal  crop 
insurance  program  and  for  identifying 
producers,  agents,  and  loss  adjusters 
who  are  high  risk  for  actuarial  purposes. 
However,  current  regulations  only 
require  SSNs  or  EINs  of  applicants, 
policyholders,  and  persons  with  a 
substantial  beneficial  interest  (SBI)  in 
the  policyholder.  All  relevant  sections 
have  been  revised  to  include  agents  and 
loss  adjusters. 

Further,  this  amendment  revises  for 
clarification  the  definitions  of 


"applicant,"  "authorized  person." 
"disposition  of  records,"  "FQC,  '  "past 
officers  and  employees," 
"policyholder,"  "retrieval  of  records," 
"safeguards,"  "storage,"  "substantial 
beneficial  interest,"  and  "system  of 
records,"  and  adds  definitions  for 
"Act,"  "FSA,"  "insurance  provider." 
and  "person."  The  definitions  of 
"access,"  "agency  sales  and  service 
contractor,"  "ASCS,"  "collection,"  "FCI 
Act,"  "government  contract 
employees,  '  "private  insurance 
company,"  and  "restricted  access"  have 
been  deleted. 

This  statute  also  requires  that  any 
person  with  an  SBI  in  a  policyholder,  or 
who  has  any  mterest  in  the  polic-vholder 
and  will  receive  separate  benefits  under 
another  USDA  program,  to  provide  their 
SSN  or  EIN  and  clarifies  that  anv  person 
using  an  EIN  for  an  individual  policy 
must  also  provide  that  person's  SSN  as 
an  SBI  on  that  policy. 

The  amendment  revises  §  400.40.1. 
Required  System  of  Records,  to  remove 
the  30  day  implementation  requirement, 
and  revises  section  400  406  to  remove 
redundancies. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance;  General 
Administrative  Regulations. 

Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corpoi^tion  hereby  proposes 
to  amend  7  CFR  part  400.  subpart  Q  as 
follows: 

PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  Q — Collection  and  Storage  of 
Social  Security  Account  Numbers  and 
Employer  Identification  Numbers 

1.  The  authority  citation  for  7  CFR 
part  400.  subpart  Q,  is  revised  to  read 
as  follows: 

.\uthority:  7  U.S  C.  1506(1)  and  1506(p). 

2.  Sections  400.401  (a),  (b)(1).  12).  (3) 
and  (4)  are  revised  to  read  as  follows: 

§400.401     Basis,  purpose,  and  applicability. 

(a)  The  regulations  contained  in  this 
subpart  are  issued  pursuant  to  the  Act 
to  prescribe  procedures  for  the 
collection,  use,  and  confidentialitv  of 
Social  Security  .Numbers  (SSN)  and 
Employer  Identification  .Numbers  (EIN) 
and  related  records. 

(b)  •   •   * 

(1)  .Ml  holders  of  crop  insurance 
policies  issued  by  FCIC  under  the  Act 
and  sold  and  serviced  by  local  FSA 
offices. 

(2)  .^11  holders  of  crop  insurance 
policies  sold  by  insurance  providers  and 


2054 


Federal  Register  /  Vol.  62.  No.  10  /  Wednesday,  January  15,  1997  /  Proposed  Rules 


all  insurance  providers,  their 
contractors  and  subcontractors, 
including  past  and  present  officers  and 
employees  of  such  companies,  their 
contractors  and  subcontractors. 

(3)  Any  agent,  general  agent,  or 
company,  or  any  past  or  present  officer, 
employee,  contractor  or  subcontractor  of 
such  agent,  general  agent,  or  company 
under  contract  to  FCIC  or  an  insurance 
provider  for  loss  adjustment  or  any 
other  purpose  related  to  the  crop 
insurance  programs  msured  or 
reinsured  by  FCIC;  and 

(4)  All  past  and  present  officers, 
employees,  elected  officials,  contractors, 
and  subcontractors  of  FCIC  and  FSA. 

3.  Section  400.402.  is  amended  to 
remove  all  paragraph  designations; 
remove  the  definitions  of  "access," 
"agency  sales  and  service  contractor." 
"ASCS,"  "collection."  "FCI  Act." 
"government  contract  employees," 
"private  insurance  company."  and 
"restricted  access;"  revise  the 
definitions  of  "appUcant."  "authorized 
person."  "disposition  of  records." 
"FCIC."  "past  officers  and  employees." 
"policyholder."  "retrieval  of  records." 
"safeguards,"  "storage."  "substantial 
beneficial  interest."  and  "system  of 
records;"  and  add  the  definitions  of 
"Act."  "FSA."  "insurance  provider," 
and  "person"  to  read  as  follows: 

$400,402    Definitions. 

Act — The  Federal  Crop  Insurance  Act, 
as  amended  (7  U.S.C.  1501  et  s«^.). 

Applicant — A  person  who  has 
submitted  an  application  for  crop 
insurance  coverage  under  the  Act. 

Authorized  person — Any  current  or 
past  officer,  employee,  elected  official, 
general  agent,  contractor,  or  loss 
adjuster  of  FCIC,  the  insurance  provider, 
or  any  other  government  agency  whose 
duties  require  access  to  administer  the 
Act. 

Disposition  of  records — The  act  of 
removing  and  disposing  of  records 
containing  a  participant's  SSN  or  EIN  by 
FCIC,  or  the  insurance  provider. 

FCIC — The  Federal  Crop  Insurance 
Corporation  of  the  United  States 
Department  of  Agriculture  or  any 
successor  agency. 

FSA — The  Farm  Service  Agency  of  the 
United  States  Department  of  Agriculture 
or  any  successor  agency 

Insurance  provider — A  private 
insurance  company  approved  by  FCIC. 
or  a  local  FSA  office  providing  crop 
insurance  coverage  to  producers 
participating  in  any  program 
administered  under  the  Act 

Past  officers  and  employees — Any 
ofBcer  or  employee  of  FCIC  or  the 
insurance  provider  who  leaves  the 
employ  of  FCIC  or  the  insurance 


provider  subsequent  to  the  effective  date 
of  this  rule. 

Person — An  individual,  partnership, 
association,  corporation,  estate,  trust,  or 
other  legal  entity,  and  whenever 
applicable,  a  state,  political  subdivision, 
or  an  agency  of  a  state. 

Policyholder — An  applicant  whose 
application  for  insurance  under  the  crop 
insurance  program  has  been  accepted  by 
FCIC  or  the  insurance  provider. 

Retrieval  of  records — Retrieval  of  a 
person's  records  by  that  person's  SSN  or 
EIN.  or  name. 

Safeguards — Methods  of  security  to 
be  employed  by  FCIC  or  the  insurance 
provider  to  protect  a  participants  SSN 
or  EIN  from  unlawful  disclosure  and 
access. 
***** 

Storage — The  secured  storing  of 
records  kept  by  FCIC  or  the  insurance 
provider  on  computer  disks  or  drives, 
computer  printouts,  magnetic  tape, 
index  cards,  microfiche,  microfilm,  etc. 

Substantia]  beneficial  interest — Any 
person  having  an  interest  of  at  least  10 
percent  in  the  applicant  or  policyholder. 

System  of  records — Records 
established  and  maintained  by  FCIC  or 
the  insurance  provider  containing  SSN 
or  EIN  data.  name,  address,  city  and 
State,  applicable  policy  numbers,  and 
other  information  related  to  multiple 
peril  crop  insurance  policies  as  required 
by  FCIC,  from  which  information  is 
retrieved  by  a  personal  identifier 
including,  but  not  limited  to  the  SSN, 
EIN,  or  name. 

4.  Section  400.403  is  revised  to  read 
as  follows: 

§  400.403    Required  system  of  records. 

Insurance  providers  are  required  to 
implement  a  system  of  records  for 
obtaining,  using,  and  storing  documents 
containing  SSN  or  EIN  data  before  they 
accept  or  receive  any  applications  for 
insurance.  This  data  should  include: 
name;  address;  city  and  state;  SSN  or 
EIN;  and  policy  numbers  which  have 
been  used  by  FCIC  or  the  insurance 
provider. 

5  Section  400.404  is  revised  to  read 
as  follows: 

§  400.404    Policyholder  responsibilities. 

(a)  The  policyholder  or  applicant  for 
crop  insurance  must  provide  a  correct 
SSN  or  EIN  to  FCIC  or  the  insurance 
provider  to  be  eligible  for  insurance. 
The  SSN  or  EIN  will  be  used  by  FCIC 
and  the  insurano  provider  in: 

(1)  Determining  the  correct  parties  to 
the  agreement  or  contract; 

(2)  Collecting  premiums  or  other 
amounts  due  FCIC  or  the  insurance 
provider; 

(3)  Determining  the  amount  of 
indemnities; 


(4)  Establishing  actuarial  data  on  an 
individual  policyholder  basis;  and 

(5)  Determining  eligibility  for  crop 
insurance  program  participation  or 
other  United  States  Department  of 
Agriculture  benefits. 

fb)  If  the  pohcyholder  or  applicant  for 
crop  insurance  does  not  provide  the 
correct  SSN  or  EIN  on  the  application 
and  other  forms  where  such  SSN  or  EIN 
is  required,  FCIC  or  the  reinsured 
company  shall  reject  the  application. 

(c)  The  policyholder  or  applicant  is 
required  to  provide  to  FCIC  or  the 
insurance  provider,  the  name  and  SSN 
or  EIN  of  any  individual  or  other  entity: 

(1)  holding  or  acquiring  a  substantial 
beneficial  interest  in  such  policyholder 
or  applicant;  or 

(2)  having  any  interest  in  the 
policyholder  or  applicant  and  receiving 
separate  benefits  under  another  United 
States  Department  of  Agriculture 
program  as  a  direct  result  of  such 
interest. 

(d)  If  a  policyholder  or  applicant  is 
using  an  EIN  for  a  policy  in  an 
individual  person's  name,  the  SSN  of 
the  policyholder  or  applicant  must  also 
be  provided. 

§  400.405  through  400.412  [Redesignated  as 
§§  400.406  through  400.413] 

6.  Sections  400.405  through  400.412 
are  redesignated  as  sections  §§400.406 
through  400.413,  respectively.  The 
redesignations  are  as  follows: 


Old  section 

New  section 

400.405  

400.406 

400.406  

400.407 

400.407  

400.408 

400.408  

400.409 

400.409  

400.410 

400.410  

400.411 

400.411    

400.412 

400.412  

400.413 

7.  Section  400.405  is  added  to  read  as 
follows: 

§  400.405    Agent  and  loss  adjuster 
responsibilities 

(a)  The  agent  or  loss  adjuster  shall 
provide  his  or  her  correct  SSN  to  FCIC 
or  the  insurance  provider,  whichever  is 
applicable,  to  be  ehgible  to  participate 
in  the  crop  insurance  program.  The  SSN 
will  be  used  by  FCIC  and  the  insurance 
provider  in  establishing  a  database  for 
the  purposes  of: 

(1)  Identifying  agents  and  loss 
adjusters  on  an  individual  basis; 

(2)  Evaluating  agents  and  loss 
adjusters  to  determine  level  of 
performance; 

(3)  Determining  eligibility  for  program 
participation;  and 
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(4)  Collection  of  any  amount  which 
may  be  owed  by  the  agent  and  loss 
adjuster  to  the  United  States. 

(b)  If  the  loss  adjuster  contracting 
with  FQC  to  participate  in  the  crop 
insuiance  program  does  not  provide  the 
correct  SSN  on  forms  or  contracts  where 
such  SSN  is  required,  the  loss  adjuster's 
contract  will  be  cancelled  effective  on 
the  date  of  refusal  and  the  loss  adjuster 
will  be  subject  to  suspension  and 
debarment  in  accordance  with  the 
suspension  and  debarment  regulations 
of  the  United  States  Department  of 
Agriculture. 

(c)  If  the  agent  or  loss  adjuster 
contracting  with  an  insurance  provider, 
who  is  also  a  private  insiirance 
company,  to  participate  in  the  crop 
insurance  program  does  not  provide  the 
correct  SSN  on  forms  or  contracts  where 
such  SSN  is  required,  the  premium 
subsidy  payable  under  the  Standard 
Reinsurance  Agreement,  or  any  other 
reinsurance  agreement,  wrill  not  be  paid 
on  those  policies  lacking  the  correct 
SSN. 

8.  Redesignated  §  400.406  is  revised  to 
read  as  follows: 

§400.406    Insurance  provider 
responsibilities. 

The  insurance  provider  is  required  to 
collect  and  record  the  SSN  or  EIN  on 
each  application  or  on  any  other  form 
required  by  FQC. 

9.  Redesignated  §  400.407  is  revised  to 
read  as  follows: 

400.407    Restricted  access. 

The  Manager,  other  officer,  or 
employee  of  FQC  or  an  authorized 
person  may  have  access  to  the  SSNs  and 
EINs  obtained  pursuant  to  this  subpart, 
only  for  the  purpose  of  establishing  and 
maintaining  a  system  of  records 
necessary  for  the  effective 
administration  of  the  Act. 

10.  Redesignated  §  400.408  is  revised 
to  read  as  follows: 

$  400.408    Safeguards  and  stoiage. 

Records  must  be  maintained  in 
secured  storage  with  proper  safeguards 
sufficient  to  enforce  the  restricted  access 
provisions  of  this  subpart. 

11.  Redesignated  §400.411  is 
amended  by  revising  the  introductory 
text  and  paragraph  (a)  to  read  as  follows: 

f  400.41 1    Obtaining  personal  records. 

Policyholders,  agents,  and  loss 
adjusters  in  the  crop  insurance  program 
will  be  able  to  review  and  correct  their 
records  as  provided  by  the  Privacy  Act. 
Records  may  be  requested  by: 

(a)  Mailing  a  signed  written  request  to 
the  headquarters  office  of  FQC;  the 


FQC  Regional  Service  Office,  or  the 
insurance  provider;  or 

12.  Redesignated  400.412  is  revised  to 
read  as  follows: 

§400.412    Record  retention. 

(a)  FQC  or  the  insurance  provider 
will  retain  all  records  of  policyholders 
for  a  period  of  not  less  than  3  years  from 
the  date  of  final  action  on  a  policy  for 
the  crop  year,  unless  further 
maintenance  of  specific  records  is 
requested  by  FQC.  Final  actions  on 
insurance  policies  include  conclusion  of 
insurance  events,  such  as  the  latest  of 
termination  of  the  pohcy,  completion  of 
loss  adjustment,  or  satisfaction  of  claim. 

(b)  The  statute  of  limitations  for  FQC 
contract  claims  may  permit  litigation  to 
be  instituted  after  the  period  of  record 
retention.  Destruction  of  records  prior  to 
the  expiration  of  the  statute  of 
limitations  will  not  provide  a  defense  to 
any  action  by  FQC  against  any  private 
insurance  company. 

13.  Redesignated  §400.413  is  revised 
to  read  as  follow: 

§400.413    OMB  control  numbers. 

The  collecting  of  information 
requirements  in  this  subpart  has  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  0563-0047. 

Signed  in  Washington.  DC..  January  10, 
1997. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  97-1016  Filed  1-14-97;  8:45  am) 
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7  CFR  Parts  414  and  457 

Forage  Seeding  Crop  Insurance 
Regulations  and  Common  Crop 
Insurance  Regulations;  Forage 
Seeding  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUklMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  proposes  specific 
crop  provisions  for  the  insurance  of 
forage  seeding.  The  provisions  will  be 
used  in  conjunction  with  the  Common 
Crop  Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  pohcy  changes  to  better  meet 
the  needs  of  the  insured,  to  include  the 
current  forage  seeding  crop  insurance 
regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 


consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  forage  seeding  crop 
insurance  regulations  to  the  1997  and 
prior  crop  years. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business 
February  14,  1997  and  will  be 
considered  when  the  rule  is  to  be  made 
final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriciilture,  9435  Holmes  Road.  Kansas 
City,  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324,  South  Building, 
United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC,  8:15 
a.m.  to  4:45  p.m.,  est,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Brayton,  Program  Analyst. 
Research  and  Development  Division, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 

SUPPt.EMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

The  amendments  set  forth  in  this 
information  collections  that  require 
clearance  by  OMB  is  "Catastrophic  Risk 
Protection  Plan  and  Related 
Requirements  including,  Common  Crop 
Insurance  Regulations;  Forage  Seeding 
Crop  Insurance  Provisions."  The 
information  to  be  collected  includes:  A 
crop  insurance  application  and  acreage 
report.  Information  collected  from  the 
application  and  acreage  report  is 
electronically  submitted  to  FQC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  forage 
seeding  that  are  eligible  for  Federal  crop 
insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
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of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1.755,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2.669,970 
hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  mformation;  (c) 
ways  to  enhance  the  quahty.  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  coUection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC.  20503 

The  Office  of  Management  and  Budget 
(OMB)  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulaiion. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory-  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMR.^ 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  FederaUsm 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  effect  of 
this  regulation  on  small  entities  will  be 
no  greater  than  on  larger  entities.  Under 
the  current  regulations,  a  producer  is 
required  to  complete  an  application  and 
acreage  report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  This  regulation 
does  not  alter  those  requirements.  The 
amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605).  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No,  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372.  which  require  intergovernmental 
consultation  wdth  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24,  1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
pnor  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
state  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herewith  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  must  be  exhausted  before  any 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  enviromnent,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 


National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
uimecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.151, 
Forage  Seeding  Crop  Insurance 
Provisions.  The  new  provisions  will  be 
effective  for  the  1998  and  succeeding 
crop  years.  These  provisions  will 
replace  and  supersede  the  current 
provisions  for  insuring  forage  seeding 
found  at  7  CFR  part  414  (Forage  Seeding 
Crop  Insurance  Regulations),  for  the 
1998  and  succeeding  crop  years.  FCIC 
also  proposes  to  amend  7  CFR  part  414 
to  limit  its  effect  to  the  1997  and  prior 
crop  years.  FCIC  will  later  publish  a 
regulation  to  remove  and  reserve  part 
414. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Forage 
Seeding  Crop  Insurance  Regulations 
compatibility  vdth  the  Common  Crop 
Insurance  Policy.  In  addition,  FCIC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  forage  seeding  as 
follows: 

1.  The  current  premiimi  adjustment 
table  contained  in  the  Forage  Seeding 
Crop  Insurance  Policy  has  been  omitted 
from  the  proposed  Forage  Seeding  Crop 
Provisions.  Information  regarding  good 
experience  discounts  is  now  contained 
in  the  Special  Provisions.  The  adverse 
experience  premium  adjustment  has 
been  removed.  These  changes  provide 
consistency  with  all  other  crops 
containing  premium  experience 
discounts. 

2.  Section  1 — Add  definitions  for  the 
terms  "days,"  "FSA,"  "fall  planted," 
"final  planting  date,"  "forage,"  "good 
farming  practices,"  "interplanted," 
"irrigated  practice,"  "late  harvest," 
"normal  stand,"  "nurse  crop,"  "planted 
acreage,"  "practical  to  replant,"  "spring 
planted,"  and  "written  agreement"  for 
clarification  purposes.  Revise  the 
definition  for  the  term  "harvest"  to 
specify  that  acreage  that  is  grazed  will 
not  be  considered  harvested  because  it 
is  impossible  to  determine  the 
production  for  grazed  acreage  so 
insurance  coverage  is  not  provided  for 
acreage  that  is  grown  for  the  purpose  of 
grazing.  The  term  "reseed"  has  been 
changed  to  "replant"  and  made 
consistent  with  other  annual  crop 
provisions.  Current  regulations  allow  an 
insured  to  reseed  at  not  less  than  50 
percent  (50%)  of  the  original  seeding 
rate.  The  revised  definition  specifies 
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that  replacing  new  seed  into  an  existing 
damaged  stand,  which  results  in  a 
reduced  seeding  rate  from  the  original 
seeding  rate,  will  not  be  considered 
replanting.  This  change  provides 
consistency  with  the  replanting 
provisions  of  other  annual  crop 
provisions. 

3.  Section  2 — Provides  guidelines  for 
optional  unit  division  of  forage  seeding 
basic  units  that  are  consistent  with  other 
annual  crop  provisions. 

4.  Section  3 (a)— Clarify  that  an 
insured  may  select  only  one  coverage 
level  and  the  corresponding  amount  of 
insurance  designated  in  the  actuarial 
table  for  the  apphcable  type  and 
practice  for  all  the  forage  seeding 
planted  in  the  county  that  is  insured 
imder  the  policy.  The  amounts  of 
insurance  the  insured  chooses  for  each 
type  and  practice  must  have  the  same 
percentage  relationship  to  the  maximum 
amount  of  insurance  offered  by  FCIC  for 
each  type  and  practice. 

5.  Section  4 — The  contract  change 
date  has  been  changed  to  November  30 
for  all  counties  that  currently  have  April 
15  cancellation  and  termination  dates. 
This  change  is  made  to  maintain  an 
adequate  time  period  between  this  date 
and  the  revised  cancellation  dates  to 
permit  the  insured  to  make  informed 
insurance  decisions. 

6.  Section  5 — The  cancellation  and 
termination  dates  have  been  changed  to 
March  15  in  states  and  counties  that 
currently  have  April  15  dates.  These 
changes  are  made  to  standardize  the 
cancellation  and  termination  dates  with 
the  sales  closing  dates.  The  sales  closing 
dates  were  amended  to  comply  with  the 
requirement  of  the  Federal  Crop 
Insurance  Reform  Act  of  1994  that 
spring  seeded  crop  sales  closing  dates 
be  30  days  earlier  than  previously.  Also 
added  Nevada  to  the  forage  seeding  crop 
provisions  for  both  spring  and  fall 
planted  forage. 

7.  Section  6(c) — Clarify  that  any 
forage  seeding  crop  that  is  grown  with 
the  intent  to  be  grazed,  or  grazed  at  any 
time  during  the  insurance  period,  will 
not  be  insured. 

8.  Section  6(d) — Add  provisions  to 
allow  coverage  for  forage  seeding  that  is 
interplanted  with  another  crop  if 
allowed  by  the  Special  Provisions  or  by 
written  agreement.  The  provisions 
provide  coverage  for  more  acreage  and 
may  reduce  the  need  for  protection 
under  the  non-insured  disaster 
assistance  program. 

9.  Section  7 — Clarify  that  any  acreage 
damaged  prior  to  the  final  planting  date, 
to  the  extent  that  such  acreage  has  less 
than  a  normal  stand,  must  be  replanted 
unless  the  insurer  agrees  that  it  is  not 
practical  to  replant. 


10.  Section  8 — State  that  harvest  is 
one  event  that  ends  the  insurance 
period,  unless  the  Special  Provisions 
contain  a  late  harvest  date,  or  if  harvest 
occurs  after  the  late  harvest  date,  shown 
in  the  Special  Provisions.  Also  the  date 
grazing  commences  and  abandonment 
of  the  insured  crop  were  added  as 
events  that  end  the  insurance  period. 

11.  Section  9(h)— Add  failure  of  the 
irrigation  water  supply  as  an  insurable 
cause  of  loss,  if  such  failure  was  caused 
by  an  insured  peril  that  occurs  during 
the  insurance  period.  This  change 
standardizes  these  crop  provisions  with 
other  crop  provisions. 

12.  Section  12 — Modify  claim  for 
indemnity  calculations  to  recognize 
separate  amounts  of  insurance  for  each 
type  and  practice  within  the  same  unit. 

13.  Section  13 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  written  agreement  for  some  policies. 
This  amendment  allows  FCIC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  application  for  and  duration  of 
written  agreements. 

List  of  Subjects  in  7  CFR  Parts  414  and 

457 

Crop  insurance.  Forage  seeding 
regulations.  Forage  seeding. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  proposes 
to  amend  7  CFR  parts  414  and  457. 
effective  for  the  1998  and  succeeding 
crop  years,  as  follows: 

PART  414— FORAGE  SEEDING  CROP 
INSURANCE  REGULATIONS- 
REGULATIONS  FOR  THE  1981  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  414  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1)  and  1506(p). 

2.  The  subpart  heading  preceeding 
§  414.1  is  revised  to  read  as  follows: 

Subpart— Regulations  for  the  1981 
ttirough  1997  Crop  Year 

3.  Section  414.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§  414.7    The  application  and  policy. 

***** 

(d)  The  application  for  the  1984  and 
succeeding  crop  years  is  found  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Forage  Seeding  Insurance  Policy  for  the 


1984  through  1997  crop  years  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows; 

Authority:  7  U.S.C.  1501(1)  and  1506(p) 

5.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.151  to  read  as 
follows: 

§457.151    Forage  soedlng  crop  Insurance 
provisions. 

The  Forage  Seeding  Crop  Insurance 
Provisions  for  the  1998  and  succeedmg 
crop  years  are  as  follows: 

FCIC  policies: 

DEPARTMENT  OF  AGRICULTURE 

FEDERAL  CROP  INSURA.NCE 
CORPORATION 
Reinsured  polic  -•s; 

(Appropriate  title  for  insurance  provider) 
Both  FQCand  r«'insured  policies 

Forage  Seeding  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
F^rovisions  (§457,8).  these  crop  provisions 
and  the  Special  Provisions,  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions:  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

j .  Definitions 

Crop  year — The  period  within  which  the 
planting  is  or  normally  would  become 
established  and  shall  be  designated  bv  the 
calendar  year  in  which  the  planting  is  made 
for  spring  planted  acreage  and  the  next 
succeeding  calendar  year  for  fall  planted 
acreage 

Days — Calendar  days 

FSA — The  Farm  Service  .'\gency.  an  agency 
of  the  L'nited  Str  -js  Department  of 
Agriculture,  or  any  succes.sor  agency 

Fall  planted — A  forage  crop  seeded  after 
)une  30. 

Final  planting  date — The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  amount  of 
insurance. 

Forage — Seeded  perennial  alfalfa, 
perennial  red  clov  r.  perennial  grasses,  or  a 
mixture  thereof,  a^  shown  in  the  actuarial 
table. 

Good  farming  practices — The  cultural 
practices  generally  in  use  m  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  a  normal  stand,  and 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  igronomic  and  weather 
conditions  in  the  county 

Han'est — Severance  of  the  forage  plant 
from  the  land  with  the  intention  of  using  it 
as  livestock  feed  Grazing  will  not  be 
considered  harvested 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
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not  p)emiit  septarate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  amount  of  insurance 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Late  harvest — Harvest  that  occurs  after  the 
date  listed  in  the  Special  Provisions. 

Normal  stand — A  papulation  of  live  plants 
per  square  foot  that  meets  the  minimum 
required  number  of  plants  as  shown  in  the 
Special  Provisions. 

Nurse  crop  (companion  crop) — A  crop 
seeded  into  the  same  acreage  as  another  crop, 
that  is  intended  to  be  harvested  separately, 
and  that  is  planted  to  improve  growing 
conditions  for  the  crop  with  which  it  is 
grown. 

Planted  acreage — Land  in  which  seed  has 
been  placed  by  a  machine  appropriate  for  the 
insured  crop  and  planting  method,  at  the 
correct  depth,  into  a  seedbed  that  has  been 
propwrly  prepared  for  the  planting  method 
and  production  practice.  Land  on  which  seed 
is  initially  spread  onto  the  soil  surface  by  any 
method  and  subsequently  is  mechafiically 
incorporated  into  the  soil  in  a  timely  manner 
and  at  the  proper  depth  Acreage  seeded  in 
any  other  manner  will  not  be  insurable 
unless  otherwise  provided  by  the  Sp)ecial 
Provisions  or  by  written  agreement. 

Practical  to  replant — In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8). 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  availability, 
marketing  window,  condition  of  the  field, 
and  time  to  crop  maturity,  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  pienod.  It  will  not  be 
considered  practical  to  replant  after  the  final 
planting  date,  unless  replanting  is  generally 
occurring  in  the  area. 

Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  forage  seed 
and  then  replacing  the  forage  seed  in  the 
insured  acreage  with  the  expectation  of 
producing  a  normal  stand.  Replacing  new 
seed  into  an  existing  damaged  stand,  which 
results  in  a  reduced  seeding  rate  from  the 
original  seeding  rate,  will  not  be  considered 
replanting. 

Spnng  planted — A  forage  crop  seeded 
before  July  1. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  this  pwlicy  in 
accordance  with  section  13. 

2.  Unit  Division 

(a)  A  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8), 
a  (basic  unit),  will  be  divided  for  spring  and 
fall  planted  acreage 

(b)  Unless  limited  by  the  Special 
Provisions,  these  basic  units  may  be  further 
divided  into  optional  units  if  for  each 
optional  unit  you  meet  all  the  conditions  of 
this  section  or  a  written  agreement  to  such 
division  exists 


(c)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  variety. 
and  planting  period,  other  than  as  described 
in  this  section. 

(d)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purpxDse  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(e)  All  optional  units  established  for  a  crop 
year  must  be  identified  on  the  acreage  report 
for  that  crop  year. 

(f)  The  following  requirements  must  be  met 
for  each  optional  unit: 

(1)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discemable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit;  and 

(2)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria  as  applicable: 

(i)  Optional  Units  by  Section.  Section 
Equivalent,  or  FSA  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  unit  purpxjses.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discernable,  each  optional  unit 
must  be  located  in  a  separate  farm  identified 
by  a  single  FSA  P'arm  Serial  .Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to,  or  instead  of  establishing 
optional  units  by  section,  section  equivalent. 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  based  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in  the 
same  section,  section  equivalent,  or  FSA 
Farm  Serial  Number.  To  qualif>'  as  separate 
irrigated  and  non-irrigated  optional  units,  the 
non-irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  point  at  which  the 
irrigated  system  can  deliver  the  quantity  of 
water  needed  to  produce  a  normal  stand. 

3.  Amounts  of  Insurance 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees.  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§457.8), 
you  may  only  select  one  coverage  level  and 
the  corresponding  amount  of  insurance 
designated  in  the  actuarial  table  for  the 
applicable  type  and  practice  for  all  the  forage 
seeding  in  the  county  that  is  insured  under 
this  policy.  The  amount  of  insurance  you 
choose  for  each  type  and  practice  must  have 
the  same  percentage  relationship  to  the 


maximum  amount  of  insurance  offered  by  us 
for  each  typje  and  practice.  For  example,  if 
you  choose  100  percent  (100%)  of  the 
maximum  amount  of  insurance  for  a  specific 
typ)e  and  practice,  you  must  also  choose  100 
percent  (100%)  of  the  maximum  amount  of 
insurance  for  all  other  typ)es  and  practices. 

(b)  The  production  reporting  requirements 
contained  in  section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§457,8). 
do  not  apply  to  forage  seeding, 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8), 
the  contract  change  date  is  November  30 
preceding  the  cancellation  date  for  counties 
with  a  March  15  cancellation  date  and  April 
30  preceding  the  cancellation  date  for  all 
other  counties. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§  457.8),  the  cancellation 
and  termination  dates  are: 


State  arxj  county 


New  Hampshire,  New  YorV, 
Pennsylvania,  Vermont,  Ne- 
vada. 

All  other  states  


Cancellation 

and  ternnf- 

nation  dates 


July  31 


March  15. 


6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457,8),  the 
crop  insured  will  be  all  the  forage  seeding  in 
the  county  for  which  a  premium  rate  is 
provided  by  the  actuarial  table; 

(a)  In  which  you  have  a  share; 

(b)  That  is  planted,  or  replanted  the 
calendar  year  following  planting  to  establish 
a  stand  of  forage  intended  for  harvest  as 
livestock  feed; 

(c)  That  is  not  grown  with  the  intent  to  be 
grazed,  or  not  grazed  at  any  time  during  the 
insurance  period;  and 

(d)  That  is  not  interplanted  with  another 
crop,  except  nurse  crops,  unless  allowed  by 
the  Special  Provisions  or  by  written 
agreement. 

7.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8).  any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date,  to  the 
extent  that  such  acreage  has  less  than  a 
normal  stand,  must  be  replanted  unless  we 
agree  that  it  is  not  practical  to  replant. 

8.  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic  Provisions 
(§457.8)  regarding  when  insurance  ends, 
forage  seeding  insurance  will  end  at  the 
earliest  of 

(a)  Total  destruction  of  the  insured  crop  on 
the  unit; 

(b)  Harvest  of  the  unit,  unless  a  late  harvest 
date  is  listed  in  the  Sf)ecial  Provisions,  or  late 
harvest  on  the  unit  if  a  late  harvest  date  is 
listed  in  the  Special  Provisions; 
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(c)  Final  adjustment  of  a  loss  on  a  unit; 

(d)  Abandonment  of  the  insured  crop; 

(e)  The  date  grazing  commences  on  the 
insured  crop;  or 

(f)  May  21  of  the  calendar  year  following 
seeding  for  spring-planted  forage;  or  October 
15  of  the  calendar  year  following  seeding  for 
fall-planted  forage. 

9.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  1 2  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  that  result 
in  loss  of.  or  failure  to  establish,  a  stand  of 
forage  that  occur  during  the  insurance 
period: 

(a)  Adverse  weather  conditions, 

(b)  Fire: 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improfjer  application  of  pest 
control  measures; 

(d)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  wafer  supply, 
if  caused  by  an  insured  p>eril  that  occurs 
during  the  insurance  period. 

10.  Replanting  Payment 

In  lieu  of  the  provisions  contained  in 
section  13  (Replanting  Payment)  of  the  Basic 
Provisions  (§457.8): 

(a)  A  replanting  payment  is  allowed  only 
in  counties  for  which  the  Special  Provisions 
designate  both  fall  and  spring  final  planting 
dates  if 

(1)  The  insured  fall-planted  acreage  is 
damaged  by  an  insurable  cause  of  loss  to  the 
extent  that  less  than  75  percent  (75%)  of  a 
normal  stand  remains; 

(2)  It  is  practical  to  replant; 

(3)  We  give  written  consent  to  replant;  and 

(4)  Such  acreage  is  replanted  the  following 
spring  by  the  spring  final  planting  date. 

(b)  The  amount  of  the  replanting  payment 
will  be  equal  to  50  percent  (50%)  of  the 
amount  of  indemnity  determined  in 
accordance  with  section  12(a). 

(c)  No  replanting  payment  will  be  made  on 
acreage  for  which  one  replanting  payment 
has  already  been  allowed  for  the  crop  year 

(d)  If  the  information  reported  by  you  on 
the  acreage  repwrt  results  in  a  lower  premium 
than  the  actual  premium  determined  to  be 
due  based  on  the  acreage,  share,  practice,  or 
tyf)e  determined  actually  to  have  existed,  the 
replanting  payment  will  be  reduced 
profxjrtionately. 

J I .  Duties  In  The  Event  of  Damage  or  Loss 

(a)  In  accordance  with  the  requirements  of 
section  14  (Ehities  in  the  Event  of  E}amage  or 
Loss)  of  the  Basic  Provisions  (§457.8).  the 
representative  samples  of  the  crop  must  be  at 
least  10  feet  wide  and  extend  the  entire 
length  of  each  field  in  the  unit  The  samples 
must  not  be  harvested  or  destroyed  until  the 
earlier  of  our  inspection  or  15  days  after 
tilling  of  the  balance  of  the  unit  is  completed. 

(b)  In  addition  to  the  requirements  of 
section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§457.8).  you 
must  give  us  written  notice  if.  during  the 


p)eriod  before  destroying  the  crop  on  anv  fall 
planted  acreage  that  is  damaged,  you  decide 
to  replant  the  acreage  by  the  spring  final 
planting  date. 

12.  SettJement  of  Claim 

(a)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  on 
any  unit  by: 

(1)  Multiplying  the  insured  acreage  of  each 
type  and  practice  by  the  amount  of  insurance 
for  the  applicable  type  and  practice; 

(2)  Totaling  the  results  of  section  12(a)(1). 

(3)  Multiplying  the  total  of  the  acres  with 
an  established  stand  plus  10  percent  (10%) 
of  the  planted  acres  for  the  insured  acreage 
of  each  type  and  practice  in  the  unit  by  the 
amount  of  insurance  for  the  applicable  type 
and  practice; 

(4)  Totaling  the  results  of  section  1 2(a)(3): 

(5)  Subtracting  the  result  of  section  12(a)(4) 
from  the  result  of  section  12(a)(2);  and 

(b)  Multiplying  the  result  of  section 
12(a)(5)  by  your  share. 

(b)  The  acres  with  an  established  stand  will 
include: 

(1)  Acreage  that  has  at  least  75  p)ercent 
(75%)  of  a  normal  stand; 

(2)  Acreage  abandoned  or  put  to  another 
use  without  our  prior  written  consent; 

(3)  Acreage  damaged  solely  by  an 
uninsured  cause;  or 

(4)  Acreage  that  is  harvested  and  not 
reseeded. 

(c)  The  amount  of  indemnity  on  any 
spring-planted  acreage  determined  in 
accordance  with  section  12(a)  will  be 
reduced  50  f)ercent  (50%)  if  the  stand  is  less 
than  75  percent  (75%)  but  more  than  55 
percent  (55%)  of  a  normal  stand. 

13.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
13(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  'o  crop  tyf>e  or 
varietv'.  practice,  premium  ,-ate.  and  amount 
of  insurance; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  sp)ecifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  af^er  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  fxslicy  and  written 
agreement  provisions. 


Signed  in  Washington,  D.C  on  januarv  10, 
1997 

Kenneth  D.  Ackerman. 

.Klanager.  Federal  Crop  Insurance 
Corporation 
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7  CFR  Parts  441  ?nd  457 

Common  Crop  insurance  Regulations; 
Table  Grape  Crop  Insurance 
Provisions,  and  Table  Grape  Crop 
Insurance  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  L'SIA. 

ACTION:  Proposed  mle. 

SUMMARY:  The  Federal  Crop  Insurance 
Coiporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
table  grapes.  The  provisions  will  be 
used  in  conjunct!    :  with  the  Common 
Crop  Insurance  Puiicy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  Table  Grape  crop  insurance 
regulations  under  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  Table  Grap>e  crop 
insurance  regulations  to  the  1997  and 
prior  crop  years. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  Man;h 
17.  1997  and  will  be  considered  when 
the  rule  is  to  be  made  final.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  is  through  March 
17,  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation. 
United  States  Department  of 
Agriculture.  9435  Holmes  Road.  Kansas 
City,  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324.  South  Building. 
United  States  Department  of 
Agriculture.  14th  and  Independence 
Avenue.  SW..  Washington,  DC.  8:15 
a.m.  to  4:45  p.m..  est.  Monday  through 
Friday,  except  holidays 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Meyer.  Insurance  Management 
Specialist.  Research  and  Development 
Division,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation,  at 
the  Kansas  City.  MO,  address  listed 
above,  telephone  (816)  926-7730. 
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SUPPLEMENTARY  INFORMATHDN: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866.  and,  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

Section  8  of  the  1998  Table  Grape 
Crop  Provisions  adds  interplanting  as  an 
insurable  fanning  practice  provided  it 
does  not  adversely  affect  the  crop.  This 
practice  was  not  insurable  under  the 
previous  Table  Grape  crop  insurance 
regulations.  Consequently,  interplanting 
information  will  need  to  be  collected 
using  the  FCI-12-P  Pre- Acceptance 
Perennial  Crop  Inspection  Report  form 
for  approximately  0.5  percent  of  the  341 
insureds  who  interplant  their  table 
grape  crop.  Standard  interplanting 
language  has  been  added  to  most 
perennial  crops.  This  is  a  benefit  to 
agriculture  because  insurance  is  now 
available  for  more  perennial  crop 
producers  and,  as  a  result,  less  acreage 
will  need  to  be  placed  into  the 
noninsured  crop  disaster  assistance 
program  (NAP). 

Tne  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including, 
Common  Crop  Insurance  Regulations; 
Table  Grape  Crop  Insurance 
Provisions."  The  information  to  be 
collected  includes  a  crop  insurance 
application  and  an  acreage  report. 
Information  collected  from  the 
appUcation  and  acreage  report  is 
electronically  submitted  to  FCIC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  table  grapes 
that  are  eligible  for  Federal  crop 
insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetan' 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,755,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,669,970 
hours. 

FCIC  requests  comments  for  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agricultur  •.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 

The  Office  of  Management  and  Budget 
(OMB)  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  tue 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
.Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  all  producers  are  required 
to  complete  an  application  and  acreage 


report.  If  the  crop  is  damaged  or 
destroyed,  all  insureds  are  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity. 

All  insureds  must  also  certify  to  the 
number  of  acres  and  production  on  an 
annual  basis  or  receive  a  transitional 
yield.  The  producer  must  maintain  the 
records  to  support  the  certified 
information  for  at  least  three  years.  This 
regulation  does  not  alter  those 
requirements.  The  amoimt  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605)  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24.1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
state  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  must  be  exhausted  before  any 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Envirormiental 
Assessment  nor  an  Envirormiental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 


UMI 


Federal  Register  /  Vol.  62.  No.  10  /  Wednesday.  January  15.  1997  /  Proposed  Rules 


2061 


unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457).  a  new  section,  7  CFR  457.149. 
Table  Grape  Crop  Insurance  Provisions. 
The  new  provisions  will  be  effective  for 
the  1998  and  succeeding  crop  years. 
These  provisions  will  replace  and 
supersede  the  current  provisions  for 
insuring  table  grapes  found  at  7  CFR 
part  441  and  restrict  the  application  of 
that  part  to  the  1997  and  prior  crop 
years.  By  separate  rule,  FCIC  will  later 
remove  that  part. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Table 
Grape  crop  insurance  regulations' 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FCIC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  table  grapes  as 
follows: 

1.  Section  1 — Add  definitions  for  the 
terms  "days."  "direct  marketing," 
"FSA,"  "good  farming  practices," 
"graft,"  "interplanted,"  "irrigated 
practice,"  "lug,"  "non-contiguous 
land,"  "production  guarantee,  per  acre." 

"set  out,"  and  "wTitten  agreement,"  for 
clarification,  and  change  the  lug  (box 
weight)  from  22  pounds  to  20  pounds  in 
the  Coachella  Valley,  Cahfomia  district, 
and  from  23  pounds  to  21  pounds  in  all 
other  California  districts.  Provisions  are 
also  added  indicating  a  box  weight  of  22 
pounds  for  Arizona.  These  changes  were 
made  by  the  California  Table  Grape 
Commission. 

2.  Section  2 — Change  provisions  to 
allow  basic  units  by  table  grape  variety 
to  be  consistent  with  other  policies 
which  allow  insurance  for  crop 
varieties. 

3.  Section  3(b) — Specify  that  the 
insured  must  report  damage,  removal  of 
bearing  vines,  and  change  in  practice"; 
that  may  reduce  yields.  For  the  first  year 
of  insurance  for  acreage  interplanted 
with  another  perennial  crop  and 
anytime  the  planting  pattern  of  such 
acreage  is  changed,  the  insured  must 
also  report  the  age  and  variety,  if 
applicable,  of  any  interplanted  crop,  its 
planting  pattern,  and  any  other 
information  needed  to  establish  the 
approved  yield.  If  the  insured  fails  to 
notify  the  insurer  of  factors  that  may 
reduce  yiolds  from  previous  levels,  the 
insurer  will  reduce  the  production 
guarantee  at  any  time  the  insurer 
becomes  aware  of  damage,  removal  of 
vines,  or  change  in  practices.  This 
allows  the  insurance  provider  to  limit 
liability  if  necessary,  before  insurance 
attaches. 


4.  Section  7(a) — Clarify  that  the 
insured  crop  wdll  be  any  insured  variety 
of  grapes  in  the  county.  Previous 
provisions  required  that  all  insurable 
table  grape  acreage  in  the  county  be 
insured.  This  change  is  commensurate 
with  previous  changes  made  in  the 
regulations  for  insuring  grapes. 

5.  Section  7(b) — Specih'  that  at  least 
150  lugs  per  acre  must  have  been 
produced  in  at  least  one  of  the  most 
recent  three  years  of  a  producer's  actual 
production  histor}-  base  period. 
Previous  provisions  required  a 
minimum  of  150  lugs  per  acre,  but  did 
not  specify  an  applicable  time  period. 

6.  Section  8 — Allow  insurance  for 
table  grapes  interplanted  with  another 
perennial  crop  in  order  to  make 
insurance  available  for  more  acreage 
and  reduce  reliance  on  the  noninsured 
crop  disaster  assistance  program  (N.-IP) 
for  protection  against  crop  losses. 
Standard  interplanting  language  has 
been  added  to  most  perennial  crops. 
Interplanting  is  an  insurable  practice  as 
long  as  it  does  not  adversely  affect  the 
insured  crop. 

7.  Section  9 — Clarifies  that  for  the 
year  of  application,  if  an  application  is 
received  after  January  1:2  but  prior  to 
February'  1,  insurance  will  attach  on  the 
10th  day  after  the  properly  completed 
application  is  received  in  the  insurance 
provider's  local  office,  unless  we 
inspect  the  acreage  during  the  10  dav 
period  and  determine  that  it  does  not 
meet  insurability  requirements. 
Provisions  were  also  added  to  clarif\' 
insurability  when  an  insurable  share  is 
acquired  or  relinquished  on  or  before 
the  acreage  reporting  date. 

8.  Section  10(b) — Clarify  that  disease 
and  insect  infestation  are  excluded 
causes  of  loss  unless  adverse  weather 
prevents  the  proper  application  of 
control  measures,  causes  control 
measures  to  be  ineffective  when 
properly  applied,  or  causes  disease  or 
insect  infestation  for  which  no  effective 
control  mechanism  is  available.  Add  a 
provision  that  states  that  damage  caused 
by  phylloxera  is  not  covered  regardless 
of  cause 

9.  Section  11(b) — Require  the 
producer  to  give  notice  at  least  15  days 
prior  to  harvest  so  a  preharvest 
inspection  can  be  made  if  the  insured 
intends  to  engage  in  direct  marketing  to 
consumers  in  order  to  permit  an 
accurate  appraisal  of  production  to 
count  since  it  is  difficult  to  verif\-  direct 
marketed  production.  Also  removed 
provisions  regarding  harvest  prior  to  full 
maturity.  Table  grapes  are  not  har\ested 
before  the  production  reaches  maturity. 

10.  Section  11(c) — .Add  provisions 
that  the  insured  must  give  notice  prior 
to  harvest  so  that  any  damaged 


production  may  be  inspected.  Failure  to 
do  so  may  result  in  all  such  production 
being  considered  undamaged  and 
included  as  production  to  count. 

11.  Section  13 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long  standing 
pohcy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  WTitten  agreement  for  some  policies. 
This  amendment  allows  FCIC  to  tailor 
the  policy  to  a  specific  insured  m 
certain  instances.  The  new  section  will 
cover  application  for  and  duration  of 
written  agreements 

List  of  Subjects  in  7  CFR  Farts  441  and 

457 

Crop  insurance.  Table  grape. 
Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  herebv  proposes 
to  amsnd  7  CP"R  parts  441  and  457, 
effective  for  the  1998  and  succeeding 
crop  vears.  as  follows: 

PART  441— TABLE  GRAPE  CROP 
INSURANCE  REGULATIONS 

1  The  authority  citation  for  7  CFR 

part  441  is  amended  to  read  as  follows: 

Authorit\':  7  L  SC  1506(li  1506(p) 

2  The  subpart  heading  proceeding 
§441  1  is  revised  to  read  as  follows: 

Subpart-Regulations  for  the  1987 
through  1997  Crop  Years. 

3.  Section  441.7  is  amended  by 
revising  the  introductory  tex1  of 
paragraph  (d)  lo  read  as  follows: 

§441.7    The  application  and  policy. 

*         *         •         «         * 

(d)  The  application  for  the  1987 
through  1997  crop  years  is  found  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400  37,  400  38).  The  provisions  of  the 
Table  Grape  Insurance  Policy  for  the 
1987  through  1997  crop  years  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

5  A  new  §  457  149  is  added  to  read 
as  follows 

§457.149    Table  Grape  Crop  Insurance 
Provisions. 

The  Table  Grajx"  Crop  Insurance  Provisions 
for  the  1998  and  succeeding  crop  years  are 
as  follows: 

For  FQC  policies: 
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Department  of  Agriciilhire 

Federal  Crop  Insurance  Corporation 

For  reinsured  policies:  (Insurance 
provider's  name  or  other  appropriate 
headingj. 

For  both  FOC  and  reinsured  policies: 

Table  Grape  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§  457  8).  these  Crop  Provisions, 
and  the  Special  Provisions:  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions,  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Cluster  thinning  and  removal — Removing 
parts  of  an  immature  cluster  or  the  entire 
cluster  of  grapes. 

Days — Calendar  davs 

Direct  marketing — Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer  Examples  of  direct 
marketing  include  selling  through  an  on-farm 
or  roadside  stand,  farmer's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpxjse  of  picking  all  or  a 
portion  of  the  crop. 

FSA — The  Farm  Service  .\gency.  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
recognized  by  the  Coop>erdtive  State 
Research.  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county 

Graft — To  unite  a  shoot  or  bud  (scion)  with 
a  rootstock  or  an  existing  vine  in  accordance 
with  recommended  practices  to  form  a  living 
union. 

Harvest — Severing  the  clusters  of  mature 
grapes  from  the  vine, 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificiallv  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  pnxiuce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop 

Lug — Twenty  pounds  of  table  grap>es  in  the 
Coachella  Valley,  California  district.  21 
pHDunds  in  all  other  California  districts:  and 
22  pounds  in  Arizona. 

Son-contiguous — Any  two  or  more  tracts 
of  land  whose  boundaries  do  not  touch  at  anv 
point,  except  that  land  separated  only  by  a 
public  or  private  right-of-way,  waterway,  or 
an  irrigation  canal  will  be  considered  as 
contiguous. 

Production  guarantee  I  per  acre) — The 
number  of  lugs  of  grapes  determined  by 
multiplying  the  approved  APH  yield  per  acre 
by  the  coverage  level  percentage  you  elect. 

Set  out — Physically  planting  the  desired 
variety  of  grape  plant  in  the  ground  in  a 
desired  planting  pattern. 


Table  grapes — Grapes  that  are  grown  for 
commercial  sale  for  human  consumption  as 
fresh  fruit  on  acreage  where  the  cultural 
practices  to  produce  fresh  marketable  grapes 
were  carried  out. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  12 

2.  Unit  Division 

(a)  A  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457,8), 
will  be  divided  into  basic  units  by  each  table 
grape  variety  you  insure, 

(b)  Unless  limited  by  the  Spec  ial 
Provisions,  these  basic  units  may  be  divided 
into  optional  units  if,  for  each  optional  unit, 
you  meet  all  the  conditions  of  this  section  or 
if  a  written  agreement  to  such  division  exists, 

(c)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  and 
variety,  other  than  as  described  in  this 
section. 

(d)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined, 

(e)  All  optional  units  that  you  elect  must 
be  identified  on  the  acreage  report  for  that 
crop  year, 

(f)  The  following  requirements  must  be  met 
for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee;  and 

(2)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  jjermits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us:  and 

(3)  Each  optional  unit  must  be  located  on 
non-contiguous  land 

3  Insurance  Guarantees.  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
J  (Insurance  Guarantees.  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§457  8): 

(a)  You  may  select  only  one  price  election 
and  coverage  level  for  each  table  graf>e 
variety  in  the  county  insured  under  this 
policy. 

fb)  You  must  rep>ort.  by  the  production 
reporting  date  designated  in  section  3 
(Insurance  Guarantees.  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  (§  457.8),  by  variety  if 
applicable: 

(II  Any  damage,  removal  of  bearing  vines, 
change  in  practices,  or  any  other 
circumstance  that  may  reduce  the  expected 


yield  below  the  yield  upon  which  the 
insurance  guarantee  is  based,  and  the  number 
of  affected  acres; 

(2)  The  number  of  bearing  vines  on 
insurable  and  uninsurable  acreage: 

(3)  The  age  of  the  vines  and  the  planting 
pattern:  and 

(4)  For  the  first  year  of  insurance  for 
acreage  interplanted  with  another  perennial 
crop,  and  anytime  the  planting  pattern  of 
such  acreage  is  changed: 

(i)  The  age  of  the  interplanted  crop,  and 
type  if  applicable: 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  reduce  the  yield  used  to  establish 
your  production  guarantee  as  necessary, 
based  on  our  estimate  of  the  effect  of 
interplanting  the  perennial  crop,  removal  of 
vines;  damage;  change  in  practices  and  any 
other  circumstance  that  may  affect  the  yield 
potential  of  the  insured  crop.  If  you  fail  to 
notify  us  of  any  circumstance  that  may 
reduce  your  yields  from  previous  levels,  we 
will  reduce  your  production  guarantee  as 
necessary  at  any  time  we  become  aware  of 
the  circumstance, 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8), 
the  contract  change  date  is  October  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  January  31. 

6.  Report  of  Acreage 

In  addition  to  the  requirements  of  section 
6  (Refjort  of  Acreage)  of  the  Basic  Provisions 
(§  457.8),  you  must  report  the  acreage  of  table 
grapes  in  the  county  by  variety. 

7.  Insured  Crop 

(a)  In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§  457.8),  the 
crop  insured  will  be  any  insurable  variety  of 
grapes  in  the  county  that  you  elect  and  for 
which  a  premium  rate  is  provided  by  the 
actuarial  table: 

(1)  In  which  you  have  a  share; 

(2)  That  are  grown  for  harvest  as  table 
grapes: 

(3)  That  are  adapted  to  the  area;  and 

(4)  That  are  grown  in  a  vineyard  that,  if 
inspected,  is  considered  acceptable  by  us. 

(b)  In  addition  to  table  grapes  not  insurable 
under  section  8  (Insured  Crop)  of  the  Basic 
Provisions  (§457.8),  we  do  not  insure  any 
grapws  grown  on  vines: 

(1)  That,  after  being  set  out  or  grafted,  have 
not  reached  the  number  of  growing  seasons 
designated  by  the  Special  Provisions;  or 

(2)  That  have  not  produced  an  average  of 
at  least  150  lugs  of  table  grapes  per  acre  in 
at  least  one  of  the  most  recent  three  crop 
years  in  your  actual  production  history  base 
period.  However,  we  may  inspect  and  agree 
in  writing  to  insure  acreage  that  has  not 
produced  this  amount. 

8.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
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(§457.8)  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  table 
grap>es  interplanted  with  another  perennial 
crop  are  insurable  unless  we  inspect  the 
acreage  and  determine  that  it  does  not  meet 
the  requirements  contained  in  your  policy. 


9.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8); 

(1)  Coverage  begins  on  February  1  of  each 
crop  year,  except  that  for  the  year  of 
application,  if  your  application  is  received 
after  January  22  but  prior  to  February  1. 
insurance  will  attach  on  the  10th  day  after 
your  properly  completed  application  is 


received  in  our  local  office,  unless  we  inspect 
the  acreage  during  the  10  day  period  and 
determine  that  it  does  not  meet  insurability 
requirements.  You  must  provide  any 
information  that  we  require  for  the  crop  or 
to  determine  the  condition  of  the  vinevard. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is  the 
date  during  the  calendar  year  m  which  the 
grapes  are  normally  harvested,  as  follows 


Variety 


Date 


Arizona; 

Ail  counties 


Perletle  June  15 


Flame  Seedless 
All  others  


California: 

Fresno,  Kern,  Kings,  Madera,  and  Tulare  counties 


Merced,  Stanislaus,  arxj  San  Joaquin  counties 


Imperial,  Riverside,  and  San  Bernardino  counties 


Perletle  

Cardinal  

Exotic 

Flame  Seedless  

Superior  Seedless  ... 

Red  Malaga  , 

Queen  

Thompson  Seedless 

Black  Rose  , 

ttaha  _ , 

White  Malaga  

RIbter  

Ruby  Seedless  

All  others  

Flame  Seedless 

Thompson  Seedless 

Rltxer  

Flame  Tokay 

All  others  

Beauty  Seedless  

Perlette  

All  others  


July  15. 
July  31. 

August  15 
August  15 
August  31 
September  15 
August  31 
September  15. 
September  15. 
September  15 
Septemtaer  30. 
September  30. 
October  15. 
October  i5. 
October  15. 
October  31. 
September  15 
September  30. 
October  15. 
October  15. 
October  31. 
July  15. 
July  15. 
July  31 


(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8): 

(1)  If  you  acquire  an  insurable  shsLre  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  table  grapes  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  insurance  will  not  be  considered 
to  have  attached  to,  and  no  premium  will  be 
due  or  indemnity  paid  for  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us. 
is  completed  by  all  affected  parties; 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  repwrting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 

10.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8).  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insureince  period: 


(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  from 
the  vinevard: 

(3)  Wi'ldlife: 

(4)  Earthquake: 

(5)  Volanic  eruption:  or 

(6)  Failure  of  irrigation  .vater  supply,  if 
caused  by  an  insured  peril  that  occurs  during 
the  insurance  p»eriod. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss  I  of  the 
Basic  Provisions  (§457.8),  we  will  not  insure 
against  damage  or  loss  of  production  due  to 

(1)  Disease  or  insect  infestation,  unless 
adverse  weather: 

(i)  Prevents  the  proper  application  of 
control  measures  or  causes  propierly  applied 
control  measures  to  be  ineffective;  or 

(ii)  Causes  disease  or  insect  infestation  for 
which  no  effective  control  mechanism  is 
available: 

(2)  Phylloxera,  regardless  of  cause;  or 

(3)  Inability  to  market  the  table  grapes  for 
any  reason  other  than  actual  physical  damage 
from  an  insurable  cause  specified  in  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  person 
to  accept  production. 


11   Duties  In  The  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§457  81.  the 
following  wi'l  apply 

(al  You  must  notifv  us  withni  3  davs  of  the 
date  har\'est  should  have  slaned  if  the  crop 
will  not  be  harvested 

(b)  You  must  notif\  us  at  least  15  days 
before  anv  production  from  an>  unit  wiK  be 
sold  by  direct  marketing  We  wi!i  conduct  an 
appraisal  that  will  be  used  to  determine  your 
production  to  count  for  production  that  is 
sold  bv  direct  marketing  If  damage  cxcurs 
after  this  appraisal   we  will  conduct  an 
additional  appraisal   These  appraisals  and 
anv  acceptable  records  provided  by  yoj   will 
be  used  to  determine  vour  production  to 
count  Failure  to  give  timely  notice  that 
production  will  be  sold  bv  direct  marketing 
will  result  in  an  appraised  amount  of 
production  to  count  of  not  less  than  the 
production  guarantee  per  acre  if  such  failure 
results  in  our  inabilitv  to  make  the  required 
appraisal 

(c)  If  vou  intend  to  claim  an  indemnitv  on 
anv  unit,  vou  must  notif%-  us  at  least  15  days 
prior  to  the  beginning  of  harvest  if  you 
previouslv  gave  notJt:e  in  accordance  with 
section  14  of  the  Basic  Provisions  (§457.8)  so 
that  we  may  inspect  any  damaged 
production.  If  you  fail  to  notify  us,  we  may 
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consider  all  such  production  to  be 
undamaged  and  include  it  as  production  to 
count. 

12.  Settlement  Of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records; 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  m 
propwrtion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

fb)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee. 

(2)  Multiplying  the  result  in  section 
12(b)(1)  by  the  respective  price  election  for 
the  variety; 

(3)  Totaling  the  results  in  section  12(b)(2): 

(4)  Multiplying  the  total  production  to  be 
counted  of  the  variety  (see  section  12(c))  by 
the  respective  price  election; 

(5)  Totaling  the  results  in  section  12(b)(4); 

(6)  Subtracting  the  result  of  section  12(b)(5) 
from  the  result  in  section  12(b)(3);  and 

(7)  Multiplying  the  result  of  section 
12(b)(6)  by  your  share 

(c)  The  total  production  to  count  (in  lugs) 
from  all  insurable  acreage  on  the  unit  will 
include: 
(1)  All  appraised  production  as  follows 
(i)  Not  less  than  the  production  guarantee 
per  acre  for  acreage; 

(A)  That  is  abandoned; 

(B)  That  is  sold  by  direct  marketing  if  you 
fail  to  meet  the  requirements  \n  section  11(b); 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
accsptabie  production  records; 

(ii)  Production  la«t  due  to  uninsured 
cauMs; 

(iii)  Unharvestad  production  that  meets,  or 
would  meet  if  properly  handled,  the 
California  Department  of  Food  and 
Agriculture  minimum  standards  for  table 
grapes:  and 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  caie  for,  if  you  and  we  agree  en  the 
appraised  amount  of  piroduction.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop.  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  m 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  All  harvested  production  from 
insurable  acreage  regardless  of  condition  or 
disposition. 

(d)  The  quantity  of  production  to  count  for 
table  grape  production  damaged  by  insurable 
causes  within  the  insurance  period  and  that 
is  marketed  for  any  use  other  than  table 
grapes  will  be  determined  by  multiplying  the 
greater  of  (1)  the  value  of  the  table  grapes  per 
ton  or  (2)  $50,  by  the  number  of  tons  and 


dividing  that  result  by  the  highest  price 
election  available  for  the  insured  unit.  This 
result  will  be  the  number  of  lugs  to  count. 

13.  Written  Agreement 

Designated  terms  of  this  pwlicy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
13(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved. 

(cl  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d|  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  tie  in  accordance  with  the  printad 
policy):  and 

(el  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if.  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  wriiten 
agreement  provisions. 

Signed  in  Washingtoo.  DC.  on  January  10, 

1W7 

KmumA  D.  AckBman. 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc  97-1015  Filed  1-14-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Drug  Entorc«m«nt  Administratton 

21  CFR  Paris  1301  and  1304 
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Rmi117>AA36 

Eatabliahfiwnt  of  Fratght  Fonwarrting 
FaciWas  tor  OEA  Oistrlbiitor 
Raglsfrante;  Corractton 

A0£NCY:  Drug  Enforctiment 
Administration  (DEA).  Justice. 
ACTION:  Correction  to  ^4otice  of  Proposed 
Rulemaking. 

SUMMARY:  This  document  contains  a 
correction  to  the  proposed  rule  (DEA- 
143P)  which  was  published  Wednesday, 
December  18,  1996  (61  FR  66637).  The 
proposed  rule  related  to  new  regulations 
to  allow  the  establishment  of  freight 
forwarding  facilities  by  DEA  distributor 
registrants. 

F0«  FURTHER  INFORMATION  CONTACT: 
G.  Thomas  Gitchel,  Chief.  Liaison  and 
Policy  Section,  Office  of  Diversion 


Control,  Drug  Enforcement 
Administration,  Washington.  DC. 
20537.  Telephone  (202)  307-7297. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are 
subject  to  this  correction,  make 
amendments  to  Parts  1301  and  1304  of 
Title  21  of  the  Code  of  Federal 
Regulations  to  allow  the  establishment 
of  freight  forwarding  facilities  by  DEA 
distributor  registrants. 

Need  for  Correction 

As  published,  the  proposed  rule 
contained  an  omission  in  the  DATES 
section  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  PubUcation 

Accordingly,  the  publication  on 
December  18, 1996  of  the  proposed  rule 
(DEA-143P),  which  was  the  subject  of 
FR  Doc.  96-32077.  is  corrected  as 
follows: 

On  Page  66637,  in  the  first  column,  in 
the  DATES  section,  the  witry  "February 
18,  1996"  is  coirected  to  read  "Written 
comiaaents  or  objections  must  be 
tecsived  an  or  before  February  28, 
1997". 


Dated:  Juuary  9, 1997, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control. 

{FR  Doc.  97-989  Fiied  1-14-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Intamal  RavaoMa  Saivica 

26  CFR  Parti 

{REG-aoai21-M] 

faN«645-AN21 

Cartain  Asaat  Tfanafars  to  a  Tax- 

CHMRpf  Elltlfy 

AOENCY:  Internal  Revenue  Service  (IRS), 
Treasury, 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations.  The  proposed 
regulations  effectuate  provisions  of  the 
Tax  Reform  Act  of  1986  and  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  The  proposed  regulations 
generally  affect  a  taxable  corporation 
that  transfers  all  or  substantially  all  of 
its  assets  to  a  tax-exempt  entity  or 
converts  from  a  taxable  corporation  to  a 
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tax-exempt  entity,  and  generally  require 
the  taxable  corporation  to  recognize  gain 
or  loss  in  such  a  transaction. 
DATES:  Written  conunents  must  be 
received  by  April  15,  1997.  Requests  to 
speak  (with  outlines  of  oral  comments 
to  be  discussed)  at  the  public  hearing 
scheduled  for  May  6,  1997,  at  10:00  a.m. 
must  be  submitted  by  April  15, 1997. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-209121-89), 
Room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
also  may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-209121-89), 
Courier's  Desk,  Internal  Revenue 
Service.  1111  Constitution  Ave.  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  pubUc 

hearing  will  be  held  in  the  IRS 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Stephen  R. 
Cleary  (202)  622-7530;  concerning 
submissions  and  the  hearing, 
Evangelista  Lee,  (202)  622-7180,  (not 
toll-free  numbers). 

SUPPLEMENTARr  INFORMATION: 

Background 

This  docimient  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  relating  to 
the  repeal  of  the  General  Utilities 
doctrine  in  the  Tax  Reform  Act  of  1986. 
Under  the  General  Utilities  doctrine, 
which  took  its  name  from  General 
Utilities  &■  Operating  Co.  v.  Helvering, 
296  U.S.  200  (1935),  corporations  were 
not  required  to  recognize  gain  or  loss 
when  they  distributed  appreciated  or 
depreciated  property  to  their 
shareholders.  The  General  Utilities 
doctrine  applied  to  distributions  of 
property  in  complete  liquidation, 
certain  sales  of  property  that  were  in 
connection  with  a  complete  liquidation, 
and  nonhquidating  distributions  of 
property.  It  was  codified  in  former 
sections  311,  336.  and  337  of  the 
Internal  Revenue  Code  of  1954. 

The  General  Utilities  doctrine  was  an 
exception  to  the  general  rule  that 
income  earned  by  a  corporation  is  taxed 
twice,  once  to  the  corporation  when  the 
income  is  earned  and  a  second  time  to 
the  corporation's  shareholders  when  the 
earnings  are  distributed.  The  General 


Utilities  doctrine  generally  permitted 
the  permanent  elimination  of  corporate- 
level  tax  on  the  disposition  of 
appreciated  assets  because  the 
transferee  received  a  fair  market  value 
basis  in  the  assets  and  the  corporation 
generally  did  not  recognize  any  gain. 
Thus,  the  appreciated  assets  left 
corporate  solution  without  any 
corporate-level  tax  having  been  paid. 

Beginning  in  1969,  the  scope  of  the 
General  Utilities  doctrine  was  restricted 
by  a  series  of  amendments  (initially 
relating  to  nonhquidating  distributions 
governed  by  section  311).  until 
ultimately  the  General  Utilities  doctrine 
was  repealed,  with  limited  exceptions, 
in  the  Tax  Reform  Act  of  1986.  Sections 
336  and  337  were  amended  to  generally 
require  corporations  to  recognize  gain  or 
loss  when  appreciated  or  depreciated 
property  is  distributed  in  complete 
liquidation  or  sold  in  connection  with  a 
complete  liquidation. 

ScHCtion  337(a)  provides  one  of  the 
limited  exceptions  from  the  repeal  of 
the  General  Utilities  doctrine  by 
allowing  a  subsidiary  to  Uquidate  into 
its  80-percent  distributee  (a  corporation 
meeting  the  stock  ownership 
requirements  of  section  332(b)  in  the 
hquidating  corporation)  without 
recognizing  gain  or  loss.  The  8G-percent 
distributee  takes  a  carryover  basis  in  the 
distributed  property.  However,  under 
section  337(b)(2),  this  nonrecognition 
exception  generally  does  not  apply  if 
the  80-percent  distributee  is  a  tax- 
exempt  entity. 

Tlie  Tax  Reform  Act  of  1986  added 
section  337(d),  directing  the  Secretary  to 
prescribe  regulations  as  may  be 
necessary  to  cany  out  the  purposes  of 
the  repeal  of  the  General  Utilities 
doctrine.  The  legislative  history  of  the 
Tax  Reform  Act  of  1986  indicates  that 
the  General  Utilities  doctrine  was 
repealed  because  it  tended  to 
undermine  the  corporate  income  tax  by 
allowing  appreciated  property  to  leave 
corporate  solution  without  imposition 
of  a  corporate  level  tax.  H.R.  Rep.  No. 
99-426,  99th  Cong.,  1st  Sess.  282  (1985). 
The  Technical  and  Miscellaneous 
Revenue  Act  of  1988  amended  section 
337(d)  to  specify  that  the  section 
authorizes  regulations  to  "ensure  that 
these  purposes  shall  not  be 
circumvented  *   *   *  through  the  use  of 
a*   •   *  tax-exempt  entity.  '  The 
legislative  history  concerning  the  1988 
amendment  to  section  337(d)  explains: 

The  bill  also  clarifies  in  connection  with 
the  built-in  gain  provisions  of  the  Act  that 
the  Treasury  Department  shall  prescribe  such 
regulations  as  may  be  necessary  or 
appropriate  to  carry  out  those  provisions 
*   *   *.  For  example,  this  includes  rules  to 
require  the  recognition  of  gain  if  appreciated 


propjerty  of  a  C  corporation  is  transferred  to 
a  *   *   *  tax-exempt  entity  (footnote  32]  m  a 
carryover  basis  transaction  that  would 
otherwise  eluninate  corpxarate  level  tax  on 
the  built-in  appreciation. 

[footnote  32]  The  Act  generally  requires 
recognition  of  gain  if  a  C  corporation 
transfers  appreciated  assets  to  a  tax  exempt 
entity  in  a  section  332  liquidation.  See  Code 
section  337(b)(2). 

S.  Rep.  No.  145, 100th  Cong.,  2d  Sess. 
66  (1988). 

Explanation  of  Provision 

An  acquisition  by  a  tax-exempt  entity 
of  all  or  substantially  all  of  the  assets  of 
a  taxable  corporation  or  a  change  in 
status  of  a  taxable  corporation  to  a  tax- 
exempt  entity,  like  a  liquidation  into  an 
80-percent  tax-exempt  distributee  that  is 
taxable  under  section  337(b)(2),  could 
ehminate  the  corporate  level  tax  on  the 
appreciation  in  the  taxable  corporation's 
assets.  Accordingly,  the  proposed 
regulations  apply  rules  similar  to 
section  337(b)(2)  to  these  transactions. 
The  proposed  regulations  generally  do 
not  affect  the  tax  treatment  of  the 
taxable  corporation's  shareholders  or 
the  availabihty  of  any  charitable 
contribution  deduction 

The  proposed  regulations  prov^de  that 
a  taxable  corporation  that  transfers  all  or 
substantially  all  of  its  assets  to  one  or 
more  tax-exempt  entities  is  required  to 
recognize  gain  or  loss  as  if  the  assets 
transferred  were  sold  at  their  fair  market 
values.  Like  section  337(b)(2),  the 
proposed  regulations  provide  that  no 
gain  or  loss  will  be  recognized  on  any 
of  the  assets  transferred  that  are  used  by 
the  tax-exempt  entity  in  an  activity  the 
income  from  which  is  subject  to  the 
unrelated  business  tax  under  section 
511(a).  However,  gain  on  such  assets 
will  later  be  recognized  as  unrelated 
business  taxable  income  if  the  tax- 
exempt  entity  disposes  of  the  assets  or 
ceases  to  use  the  assets  in  an  unrelated 
trade  or  business  activity. 

The  proposed  regulations  generally 
treat  a  taxable  corporation  that  changes 
its  status  to  a  tax-exempt  entity  as 
having  transferred  all  of  its  assets  to  a 
tax-exempt  entity  immediately  before 
the  change  in  status  becomes  effective, 
irrespective  of  whether  an  actual 
transfer  of  the  assets  has  occurred  For 
this  purpose,  if  a  state,  a  poUtical 
subdivision  thereof,  or  an  entity  any 
portion  of  whose  income  is  excluded 
from  gross  income  under  section  115. 
acquires  the  stock  of  a  taxable 
corporation  and  thereafter  any  of  the 
taxable  corporation's  income  is 
excluded  from  gross  income  under 
section  115,  the  taxable  corporation  wil! 
be  treated  as  if  it  transferred  all  of  its 
assets  to  a  tax-exempt  entity 
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immediately  before  the  stock 
acquisition. 

Certain  exceptions  are  provided  to  the 
change  m  status  rule  for  organizations 
that  are  tax-exempt  or  are  seeking  tax- 
exempt  status  under  section  501(a). 
These  exceptions  provide  relief  for 
corporations  needing  a  brief  start-up 
period  to  establish  their  tax-exempt 
status  and  for  those  that  temporarily 
lose  their  tax-e.xempt  status.  Under  the 
proposed  regulations,  the  change  in 
status  rule  does  not  apply  to  a 
corporation  that  is  tax-exempt  within 
three  taxable  years  of  the  taxable  year  of 
its  formation,  or  to  a  corporation  that 
regains  its  tax-exempt  status  within 
three  years  after  either  a  final  adverse 
adjudication  on  its  tax-e.xempt  status  or 
filing  a  ta.x  return  as  a  taxable 
corporation  The  change  in  status  rule 
also  does  not  applv  to  an  organization 
that  before  publication  of  these 
proposed  regulations  was  exempt  or 
unsuccessfully  applied  for  exemption,  if 
the  organization  is  tax-exempt  within 
three  vt'ars  aher  the  date  of  publication 
of  final  regulations.  An  organization  that 
files  for  recognition  of  its  exempt  status 
during  one  of  the  three-year  periods  will 
be  deemed  to  have  or  regain  tax-e.xempt 
status  if  the  application  uhimately 
results  in  recognition  as  of  a  date  during 
the  three-year  period   An  anti-abuse  rule 
makes  all  these  exceptions  unavailable 
to  a  taxable  corporation  that  acquires  all 
or  substantially  all  of  the  assets  of 
another  taxable  corporation  and  then 
changes  its  status  with  a  principal 
purpose  of  avoiding  the  gain  or  loss 
recognition  rule  made  applicable  by 
these  regulations. 

The  proposed  regulations  disallow  the 
recognition  of  loss  if  assets  are  acquired 
by  the  taxable  corporation  in  a  section 
351  transaction  or  a  contribution  to 
capital,  or  if  assets  are  distributed  by  the 
taxable  corporation  to  a  shareholder, 
with  a  principal  purpose  to  recognize 
loss  by  the  taxable  corporation  on  the 
transfer  of  its  assets  to  a  tax-exempt 
entity  (loss  limitation  rule)  For 
example,  the  loss  limitation  rule  may 
apply  if  (a)  a  loss  asset  is  contributed  to 
a  taxable  corporation  and  then  is 
transferred  with  substantially  all  of  the 
taxable  corporation  s  assets  to  a  tax- 
exempt  entity;  fb)  loss  assets  not 
constituting  substantially  all  of  a  taxable 
corporation's  assets  are  contributed  to  a 
new  subsidiarv  and  then  the  new 
subsidiary  transfers  the  loss  assets 
which  are  its  only  assets  to  a  tax-exempt 
entity,  or  (c)  assets  are  distributed  bv  a 
taxable  corporation  to  its  parent  and 
then  the  taxable  corporation  transfers 
loss  assets  now  constituting 
substantially  all  of  its  assets  to  a  tax- 
exempt  entity.  For  purposes  of  the  loss 


limitation  rule,  the  principles  of  section 
336(d)(2)  apply. 

Under  the  proposed  regulations,  a 
"taxable  corporation"  is  any  corporation 
that  is  not  a  tax-exempt  entitv  as 
defined  in  the  proposed  regulations 
Thus,  taxable  corporations  include  all  S 
corporations  whether  or  not  subject  to 
tax  on  built-in  gain  under  section  1374. 
After  the  repeal  of  the  General  Utilities 
doctrine,  an  S  corporation  like  a  C 
corporation  is  required  to  recognize  gain 
or  loss  when  it  liquidates.  This  gain  or 
loss  passes  through  to  the  S 
corporation's  shareholders  under 
section  1366.  The  proposed  regulations 
parallel  this  treatment. 

Under  the  proposed  regulations,  a 
"tax-exempt  entity"  includes 
organizations  exempt  from  tax  under 
section  501,  section  527,  section  528,  or 
section  529;  Federal,  state,  and  local 
governments;  Indian  tribal  governments 
and  federally  chartered  Indian  tribal 
corporations:  foreign  governments  and 
international  organizations;  and  entities 
any  pordon  of  whose  income  is 
excluded  from  gross  income  under 
section  115.  The  term  does  not. 
however,  include  a  cooperative 
described  in  section  521,  paralleling  the 
exception  to  section  337(b)(2). 

A  transaction  conveying  all  or 
substantially  all  of  the  assets  of  a  taxable 
corporation  to  an  Indian  tribal 
government  or  a  corporation  organized 
under  section  17  of  the  Indian 
Reorganization  Act  (IRA)  or  section  3  of 
the  Oklahoma  Welfare  Act  (OWA)  will 
be  covered  by  these  regulations.  Rev 
Rul.  94-16,  1994-1  C.B.  19.  held  that  an 
unincorporated  Indian  tribe  or  a 
corporation  organized  under  section  17 
of  the  IRA  is  not  subject  to  federal 
income  tax,  but  a  corporation  wholly 
owned  by  an  Indian  tribe  and  organized 
under  state  law  is  subject  to  federal 
income  tax.  Rev.  Rul.  94-65,  1994-2 
C.B.  14,  held  that  a  corporation 
organized  under  section  3  of  the  OWA 
also  was  not  subject  to  federal  income 
tax.  In  that  ruling,  the  Service 
announced  that  an  Indian  tribe  seeking 
to  dissolve  a  corporation  organized 
under  state  law  and  organized  into  a 
federally  chartered  corporation 
(corporation  organized  under  either 
section  17  of  the  IRA  or  section  3  of  the 
OWA)  will  be  granted  relief  under 
section  7805(b)  of  the  Code  upon 
application  for  such  relief  provided  it 
demonstrates  to  the  Service  that  it  has 
acted  reasonably  and  in  good  fdith  to 
achieve  the  dissolution  and 
organization.  The  relief  described  in 
that  ruling  applied  to  taxes  on  income 
earned  after  September  30.  1994,  by  a 
corporation  organized  by  an  Indian  tribe 
under  state  law  from  income  earned 


within  the  boundaries  of  the  reservation 
(including  gain  or  loss  properly 
allocable  to  such  activities  from  the  sale 
or  exchange  of  assets).  The  Service 
intends  to  provide  similar  relief  from 
tax  resulting  from  any  gain  or  loss 
recognized  under  the  rules  provided  in 
these  regulations.  The  relief  will  be 
available  to  state  law  corporations 
wholly  owned  by  Indian  tribes  that  have 
acted  reasonably  and  in  good  faith  to 
dissolve  and  reorganize  as  federally 
chartered  corporations. 

Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
applicable  for  transfers  of  assets  as 
described  in  the  regulations  occurring 
after  [date  that  is  30  days  after 
publication  in  the  Federal  Register  of 
these  regulations  as  final  regulations], 
unless  the  transfer  is  pursuant  to  a 
WTitten  agreement  which  is  (subject  to 
customary  conditions)  binding  on  or 
before  [date  that  is  30  days  after 
publication  in  the  Federal  Register  of 
these  regulations  as  final  regulations). 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulator)-  action  as  defined 
in  EG  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulator)-  Flexibility  Act  (5  U.S.C. 
Chapter  6)  does  not  apply.  Pursuant  to 
section  7805(0  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
WTitten  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying, 

A  public  hearing  has  been  scheduled 
for  Tuesday,  .May  6,  1997,  at  10  a.m.  in 
the  IRS  Auditorium,  Internal  Revenue 
Building.  1111  Constitution  Avenue, 
NW  .  Washington.  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Service  Building  lobby  more  than  15 
minutes  before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 
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Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
WTitten  comments  by  April  1 5.  1997, 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
(8)  copies)  by  April  15,  1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  tiie 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information:  The  principal  author 
of  these  regulations  is  Stephen  R.  Clean-  of 
the  Office  of  Assistant  Chief  Counsel 
(Corporate),  IRS.  However,  other  personnel 
from  the  IRS  and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  is 
proposed  to  be  amended  as  follows: 

PART  I— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  26  CFR  Part  1  is  amended  by  adding 
an  entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  *. 

Section  1.337(d)-4  also  issued  under 
26  U.S.C.  337  •  *  *. 

Par.  2.  Section  1.337(d)-4  is  added  to 
read  as  follows: 

§1 .337(d)-4    Taxable  to  tax-exempt 

(a)  Gain  or  loss  recognition — (1) 
General  rule.  If  a  taxable  corporation 
transfers  all  or  substantially  all  of  its 
assets  to  one  or  more  tax-exempt 
entities,  the  taxable  corporation  must 
recognize  gain  or  loss  immediately 
before  the  transfer  as  if  the  assets 
transferred  were  sold  at  their  fair  market 
values.  But  =ee  section  267  and 
paragraph  (d)  of  this  section  concerning 
limitations  on  the  recognition  of  loss. 

(2)  Change  in  corporation 's  tax  status 
treated  as  asset  transfer.  Except  as 
provided  in  paragraph  (a)(3)  of  this 
section,  a  taxable  corporation's  change 
in  status  to  a  tax-exempt  entity  will  be 
treated  as  if  it  transferred  all  of  its  assets 
to  a  tax-exempt  entity  immediately 
before  the  change  in  status  becomes 
effective  in  a  transaction  to  which 
paragraph  (a)(1)  of  this  section  applies. 
For  purposes  of  this  paragraph  (a),  if  a 
state,  a  political  subdivision  thereof,  or 
an  entity  any  portion  of  whose  income 
is  excluded  from  gross  income  under 


section  115,  acquires  the  stock  of  a 
taxable  corporation  and  thereafter  any  of 
the  taxable  corporation's  income  is 
excluded  from  gross  income  under 
section  115,  the  taxable  corporation  will 
be  treated  as  if  it  transferred  all  of  its 
assets  to  a  tax-exempt  entity 
immediately  before  the  stock 
acquisition. 

(3)  Exceptions  for  certain  changes  in 
status — (i)  To  whom  available. 
Paragraph  (a)(2)  of  this  section  does  not 
applv  to  the  following  corporations — 

'aI  a  corporation  previously  exempt 
under  section  501(a)  which  regains  its 
tax-exempt  status  under  section  501(a) 
within  three  years  from  the  later  of  a 
final  adverse  adjudication  on  the 
corporation's  tax  exempt  status,  or  the 
filing  by  the  corporation,  or  by  the 
Secretary'  or  his  delegate  under  section 
6020(b).  of  a  federal  income  tax  return 
of  the  type  filed  by  a  taxable 
corporation; 

(B)  A  newly-formed  corporation  that 
is  tax-exempt  under  section  501(a) 
within  three  taxable  years  from  the  end 
of  the  taxable  year  in  which  it  was 
formed; 

(C)  A  corporation  previously  exempt 
under  section  501(a)  or  that  applied  for 
but  did  not  receive  recognition  of 
exemption  under  section  501(a),  before 
January  15,  1997,  if  such  corporation  is 
tax-exempt  under  section  501(a)  within 
three  years  from  [date  of  publication  of 
these  regulations  in  the  Federal  Register 
as  final  reflations). 

(ii)  Application  for  recognition.  An 
organization  is  deemed  to  have  or  regain 
tax-exempt  status  within  one  of  the 
three-year  periods  described  in 
paragraph  (a)(3)(i)  of  this  section  if  it 
files  an  application  for  recognition  of 
exemption  with  the  Commissioner 
within  the  three-year  period  and  the 
application  either  results  in  a 
determination  by  the  Commissioner  or  a 
final  adjudication  that  the  organization 
is  tax-exempt  under  section  501(a) 
during  any  part  of  the  three-year  f>eriod. 
The  preceding  sentence  does  not  require 
the  filing  of  an  application  for 
recognition  of  exemption  by  any 
organization  not  otherwise  required, 
such  as  by  §  I.501(a}-1,  §  1.505(c)-lT. 
and  §  1.508-l(a),  to  apply  for 
recognition  of  exemption. 

(iii)  Anti-abuse  rule.  This  paragraph 
(a)(3)  does  not  apply  to  a  corporation 
that,  with  a  principal  purpose  of 
avoiding  the  application  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section,  acquires 
all  or  substantially  all  of  the  assets  of 
another  taxable  corporation  and  then 
changes  its  status  to  that  of  a  tax-exempt 
entity. 

(4)  Related  transactions.  This  section 
applies  to  any  series  of  related 


transactions  having  an  effect  similar  to 
any  of  the  transactions  to  which  this 
section  applies 

(b)  Exceptions.  Paragraph  (a)  of  this 
section  does  not  apply  to — 

(1)  Any  assets  transferred  to  a  tax- 
exempt  entity  if  the  assets  are  used  in 
an  activity  the  income  from  which  is 
subject  to  tax  under  section  511(a). 
However,  if  assets  on  which  no  gain  or 
loss  was  recognized  by  reason  of  the 
preceding  sentence  are  disposed  of  by 
the  tax-exempt  entity,  then, 
notwithstanding  any  other  provision  of 
law.  any  gain  (not  in  excess  of  the 
amount  not  recognized  by  reason  of  the 
preceding  sentence)  shall  be  included  in 
the  tax-exempt  entity's  unrelated 
business  taxable  income.  If  the  tax- 
exempt  entity  ceases  to  use  the  assets  in 
an  activity  the  income  from  which  is 
subject  to  tax  under  section  511(a).  the 
entity  will  be  treated  for  purposes  of 
this  subparagraph  as  having  disposed  of 
the  assets  on  the  date  of  the  cessation; 

(2)  Any  transfer  of  assets  to  the  extent 
gain  or  loss  otherwise  is  recognized  by 
the  taxable  corporation  on  the  transfer. 
See.  for  example,  sections  336, 
337(b)(2).  367.  and  1001; 

(3)  Any  forfeiture  of  a  taxable 
corporation's  assets  in  a  criminal  or 
civil  action  to  the  United  States,  the 
government  of  a  possession  of  the 
United  States,  a  state,  the  District  of 
Columbia,  the  government  of  a  foreign 
countr)-.  or  a  political  subdivision  of 
any  of  the  foregoing;  or  any 
expropriation  of  a  taxable  corporation's 
assets  by  the  government  of  a  foreign 
countrv';  and 

(4)  Any  transfer  of  assets  to  a 
cooperative  described  in  section  521 

(c)  Definitions  For  purposes  of  this 
section — 

(1)  Taxable  corporation  A  taxable 
corporation  is  any  corporation  that  is 
not  a  tax-exempt  entity  as  defined  in 
paragraph  (c)(2)  of  this  section. 

(2)  Tax-exempt  entity.  A  tax-exempt 
entity  is — 

(i)  Any  entity  that  is  exempt  from  tax 
under  section  501(a),  section  527, 
section  528.  or  section  529; 

(ii)  A  charitable  remainder  annuity 
trust  or  charitable  remainder  unitrust  as 
defined  in  section  664(d); 

(iii)  The  United  States,  the 
government  of  a  possession  of  the 
United  States,  a  state,  the  Chstnct  of 
Columbia,  the  government  of  a  foreign 
countn'.  or  a  political  subdivision  of 
any  of  the  foregoing; 

(iv)  An  Indian  Tribal  Government  as 
defined  in  section  7701(a)(40),  a 
subdivision  of  an  Indian  tnbal 
government  determined  in  accordance 
with  .section  7371(d),  or  an  agency  or 
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instnunentality  of  aji  Indian  tribal 
govenunent  or  subdivision  thereof; 

(v)  An  Indian  Tribal  Corporation 
organized  under  section  17  of  the  Indian 
Reorganization  Act  of  1934,  25  U  S.C. 
477,  or  section  3  of  the  Oklahoma 
Welfare  Act.  25  U.S.C.  503; 

(vi)  An  international  organization  as 
defined  in  section  7701(a)(18); 

(vii)  An  entity  any  portion  of  whose 
income  is  excluded  under  section  115; 
or 

(viii)  An  entity  that  would  not  be 
taxable  under  the  Internal  Revenue 
Code  for  reasons  substantially  similar  to 
those  applicable  to  any  entity  listed  in 
this  paragraph  (c)(2)  unless  otherwise 
explicitly  made  exempt  from  the 
application  of  this  section  by  statute  or 
by  action  of  the  Commissioner. 

(3)  Substantially  all.  The  term 
substantially  all  has  the  same  meaning 
as  under  section  368(a)(1)(C). 

(d)  Loss  limitation  rule.  For  purposes 
of  determining  the  amount  of  loss 
recognized  by  a  taxable  corporation  on 
the  transfer  of  its  assets  to  a  tax-exempt 
entity  under  paragraph  (a)  of  this 
section,  if  assets  are  acquired  by  the 
taxable  corporation  in  a  transaction  to 
which  section  351  applied  or  as  a 
contribution  to  capital,  or  assets  are 
distributed  from  the  taxable  corporation 
to  a  shareholder  or  another  member  of 
the  taxable  corporation's  affiliated 
group,  and  in  either  case  as  part  of  a 
plan  a  principal  purpose  of  which  is  to 
recognize  loss  by  the  taxable 
corporation  on  the  transfer  of  its  assets 
to  the  tax-exempt  entity,  the  losses 
recognized  by  the  taxable  corporation 
on  the  assets  transferred  to  the  tax- 
exempt  entity  will  be  disallowed.  For 
purposes  of  the  preceding  sentence,  the 
principles  of  section  336(d)(2)  apply. 

(e)  Effective  date.  This  section  is 
apphcable  for  transfers  of  assets  as 
described  in  paragraph  (a)  of  this 
section  occurring  after  [date  that  is  30 
days  after  publication  in  the  Federal 
Register  of  these  regulations  as  final 
regulations],  unless  the  transfer  is 
pursuant  to  a  written  agreement  which 
is  (subject  to  customary  conditions) 
binding  on  or  before  [date  that  is  30 
days  after  publication  in  the  Federal 
Register  of  these  regulations  as  final 
regulations]. 

Margaret  N>(ilner  Rjchardson, 
Commissioner  of  Internal  Revenue 
(PR  Doc.  97-771  Filed  1-10-97;  8:45  am] 
MUMQCOOC  4aa-01-AJ 


26  CFR  Parts  1  and  301 

[REG-209803-©5) 
RIN  1545-AU18 

Magnetic  Media  Filing  Requirements 
for  Information  Returns;  Hearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Change  of  location  of  public 
hearing. 

SUMMARY:  This  document  changes  the 
location  of  the  public  hearing  on 
proposed  regulations  relating  to  the 
requirements  for  filing  information 
returns  on  magnetic  media  or  in  other 
machine-readable  form  under  section 
6011(e)  of  the  Internal  Revenue  Code. 

DATES:  The  public  hearing  is  being  held 
on  Wednesday.  February  5,  1997. 
beginning  at  10:00  a.m. 

ADDRESSES:  The  public  hearing 
originally  scheduled  in  the  IRS 
Commissioner's  Conference  Room,  room 
3313.  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW,  Washington, 
DC  is  changed  to  room  2615,  Internal 
Revenue  Building,  1111  Constitution 
.Avenue.  NTW.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit, 
.Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Thursday,  October  10,  1996 
(61  FR  53161).  announced  that  a  public 
hearing  relating  to  proposed  regulations 
under  sections  6011(e)  and  6045  of  the 
Internal  Revenue  Code  will  be  held 
Wednesday.  February  5,  1997. 
beginning  at  10:00  a.m.  in  the  IRS 
Commissioner's  Conference  Room,  room 
3313.  Internal  Revenue  Building.  1111 
Constitution  .Avenue  NW.  Washington, 
DC  and  that  requests  to  speak  and 
outlines  of  oral  comments  should  be 
received  by  Wednesday.  January  15. 
1997. 

The  location  of  the  public  hearing  has 
changed.  The  hearing  is  being  held  in 
room  2615  on  Wednesday,  February  5, 
1997.  beginning  at  10:00  a.m.  The 
requests  to  speak  and  outhnes  of  oral 
comments  should  be  received  by 
Wednesday.  January  15.  1997.  Because 
of  controlled  access  restrictions, 
attenders  cannot  be  admitted  beyond 
the  lobby  of  the  Internal  Revenue 
Building  until  9:45  a.m. 


Copies  of  the  agenda  are  available  free 
of  charge  at  the  hearing. 
Cjmthia  E.  Grigsby, 

Chief  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  97-894  Filed  1-14-97;  8:45  am) 
BtLUNQ  COOE  4«30-01-U 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Parts  53  and  58 

[AD-FRL-6675-9] 

RIN  2060-nAH09 

Proposed  Requirements  for 
Designation  of  Reference  and 
Equivalent  Methods  for  PM2.5  and 
Ambient  Air  Quality  Surveillance  for 
Particulate  Matter 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule:  correction. 

SUMMARY:  The  EPA  is  correcting 
production  errors  in  the  printing  of  the 
proposed  revisions  to  40  CFR  parts  53 
and  58  (61  FR  65780)  for  particulate 
matter  monitoring  pubhshed  on 
December  13,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
H.  Frank  at  (919)  541-5560. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
proposed  revisions  to  40  CFR  parts  53 
and  58  (61  FR  65780)  on  December  13, 
1996  to  establish  requirements  for 
designation  of  reference  and  equivalent 
methods  of  PM2.J  and  to  establish 
ambient  air  quality  monitoring 
requirements  for  particulate  matter.  A 
review  of  the  notice  resulted  in  the 
identification  of  a  missing  figure  from 
§  58.13  of  part  58,  text  that  was  omitted, 
and  two  difficult  to  read  figures  from 
Appendix  D  to  part  58.  In  addition, 
some  minor  errors  were  identified 
elsewhere.  This  notice  presents  the 
missing  figure  and  text,  reprints  several 
hard  to  read  figuires,  and  makes  the 
other  corrections. 

Dated:  )anuary  7.  1997. 

Richard  D.  Wilson, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

The  following  corrections  are  made  to 
FRL-5659-2,  "Proposed  Requirements 
for  Designation  of  Reference  and 
Equivalent  Methods  for  PM2.S  and 
Ambient  Air  Quality  Surveillance  for 
Particulate  Matter"  published  on 
December  13,  1996  (61  FR  65780). 

1.  On  page  65800,  column  1.  §53.9, 
revise  "Designation  of  a  candidate 
method  as  a  reference  method  or 
equivalent  method  shall  be  conditioned 
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on  the  applicant's  *   *   *"  to  read 
"Designation  of  a  candidate  method  as 
a  reference  method  or  equivalent 
method  shall  be  conditional  to  the 
applicant's  *   *   *" 

2.  On  page  65847,  column  1,  after 
paragraph  (3),  insert  the  following 
figure: 


BILUNG  CODE  0560-50-P 


1997 
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Use  of  Correlated  Acceptable  Continuous  Monitors 


Priorrty  1  Areas 
Population  >  1 M 
Must  sampl«  •v«ryday 
for  first  2  years 


■  Priofity  2  areas: 

Population  <1M 
May  utitiz*  altamativ*  CAC 
during  1st  y«ar  of 
raquirvd  sampling- 


Eve(7day  sampling 
WTthREM 


yes 


CAC  + 
1  in  3  day 
sampling 
with  REM 


REM  d«not»s  rafarenca; 
or  aquivalant  monitor 
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3.  On  page  65862,  replace  Figure  1  with  new  Figure  1  which  has  easier  to  read  shading  as  follows; 


Figure  1 .  Sites  in  a  Spa^al  Averaging  Zone 

Eligible  for  Comparison  to  PM-2.5  NAAQS 

(Conceptual  Venn  Diagram) 


All  Sites  (including  special  purpose 
and  industrial  monitors) 


Spatial  averaging 

sites  ,  eligible  for 

comparison 

to  both  NAAQS  (B) 


Population-onented  Tiot 
spot"  sites,  only  eligible  for 

comparison  to      | 

daily  NAAQS  (D)  | 


Other  sites  (0).  r 
not  eligible  for 


NAAQS  comparison 


Sites  for  NAAQS  comparison 
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4.  On  page  65862.  column  1,  the  paragraph  immediatelv  following  "2.8.2.1  Core  Monitoring  Stations  for  PM2  5" 
should  be  identified  as  "2.8.2.1.1  " 

5.  On  page  65862,  column  1.  paragraph  282  12  change  •including  at  least  one  station  in  a  population  oriented 
area  of  expected  maximum  concentration,  (bi  At  least  one  station  in  an  area  of  poor  air  quality"  to  "including  at 
least  one  station  in  a  population  oriented  area  of  expected  maximum  concentration,  and  at  least  one  station  in  an 
area  of  poor  air  quality"  and  change  (c  i  at  least  one  additional  core  monitor"  to  "(b)  at  least  one  additional  core 
monitor." 

6.  On  page  65862,  column  2,  change  paragraph    2  8  l  l  4    to  "2.8.2.1.4.) 

7.  On  page  65869,  replace  Figure  5  with  new  Figure  5  which  has  easier  to  read  shading  as  follows: 

MLLMQ  COOC  W40-60-P 


ISS 


J  A 


1997 


UMI 


VaAnf.]      O^^i^tr 
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Figure  5.  Hypothetical  Monitoring  Planning  Area 

Potential  Spatial  Averaging  Zones  in  Western  MPA 

B  -Population  oncnted  sAm  aiigibi*  for  comparison  to  both  annual  and  24-hr  NAAQS 
D  ■  Poputation-oriontad  sitas  only  aiigibia  for  conparlaon  to  24-ltr  (daity)  NAAQS 
/\  -  Olhar  spacial  study  sitas 


Wood  Smoke 
impact  Residential 
Area 


WZ^^^  Area  Source  Impact 
^  ResidentialArea 


Industrial  Zone 


Area  not  covered  by  monitoring  and  not  included  in  a  Spatial  Averaging  Zone 


2074  Federal  Register  /  Vol.  62.  No.   10  /  Wednesday,  January  15.  1997  /  Proposed  Rules 


8.  Following  page  65869.  insert  "2.8.3.6  In  Figure  6.  areas  of  the  State  included  within  MPAs  are  shown  within 
heavy  solid  lines.  Two  MPAs  are  illustrated.  Areas  in  the  State  outside  the  MPAs  will  also  include  monitors  but 
this  monitoring  coverage  may  be  limited.  This  portion  of  the  State  will  also  be  represented  bv  SAZ's  (shown  by  areas 
enclosed  within  dotted  lines).  Monitors  eligible  for  comparison  to  the  NAAQS  are  indicated  by  "X."  The  appropriate 
monitors  within  an  SAZ  would  be  averaged  for  comparison  to  the  annual  NAAQS  and  examined  individually  for 
comparison  to  the  daily  NAAQS,  Other  monitors  are  only  eligible  for  comparison  to  the  daily  NAAQS.  Both  within 
the  MPAs  and  in  the  remainder  of  the  State,  some  special  study  monitors  might  not  satisfv  applicable  Part  58  requirements 
or  will  not  be  included  in  the  State  Monitoring  Plan  and  will  not  be  eligible  for  comparison  to  the  NAAQS.  The 
latter  may  include  SL.WiS  monitors  designated  to  study  regional  transport  or  to  support  secondarv  NAAQS  in  unpopulated 
areas." 


IFR  Do(    97-89!  Filpd  1-14-97;  8:45  ami 

B4LUNG  COO€  a560-S0-C 

40  CFR  Part  63 


[FRL-5676-e] 

Request  for  Approval  of  Section  112(1) 
Delegated  Authority;  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Notice  of  proposed  approval 
and  delegation. 

SUMMARY:  EP.\  invites  public  comment 
on  todavs  proposal  to  approve  the 
Oregon  Department  of  Hiivironmjtjntal 
Quality  (ODEQJ  and  the  Lane  Regional 
Air  Pollution  Authoritv  (LR.'VPA) 
(collec-tively  referred  to  as  "Oregon") 
request  for  delegation  nf  authoritv  to 
implement  and  enforce  state-adopted 
hazardous  air  pollutant  regulations 
which  adopt  by  reference  the  federal 
National  Emission  Standards  for 
Hazardous  .Air  Pollutants  (NESHAP) 
contained  in  40  CFR  Parts  61  and  63  as 
these  regulations  apply  to  sourt:es 
required  to  obtain  a  federal  operating 
permit  under  Title  V  of  the  Clean  Air 
Act  (CAA).  EPA  as  well  invites  public 
comment  on  its  proposal  to  approve 
specific  state  rules  in  order  to  recognize 
conditions  and  limitations  established 
pursuant  to  these  rules,  or  the  rules 
themselves,  as  federally  enforceable. 

DATES:  All  comments  on  the  Oregon 
submittal  must  be  re<;eived  by  the  close 
of  business  on  February  14.  1997. 

ADDRESSES:  Copies  of  the  Oregon 

submittal  are  available  during  normal 
business  hours  at  the  following 
addresses  for  inspection  and  copving: 
U.S.  EPA  Region  10.  1200  Sixth  .Avenue, 
Seattle.  Washington  98101-9797.  and 
the  Oregon  Department  of 
Environmental  Quality.  81 1  S.VV.  Sixth 
.•\venue.  Portland.  Oregon.  97204-1,390. 
Written  comments  should  be  addressed 
sent  to:  Chris  Hall.  US.  EPA  Region  10. 
1200  Sixth  Avenue  (OAQ-107J.  Seattle. 
WA  98101. 


FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Hall.  U.S.  EPA  Region  10.  at  (206) 
553-1949. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Section  112(1)  of  the  amended  Clean 
Air  Act  of  1990  ("the  Act"  or  "CAA") 
established  new.  more  stringent 
requirements  upon  a  State  or  Local 
agency  that  wishes  to  implement  and 
enforce  an  air  toxics  program  pursuant 
to  section  112  of  the  Act.  Prior  to 
November  15,  1990.  delegation  of 
NESHAP  regulations  to  a  State  or  Local 
agency  could  occur  without  formal 
rulemaking  by  EPA.  However,  the  new 
section  112(1)  of  the  Act  requires  EPA  to 
approve  State  and  Local  toxics  rules  and 
programs  under  section  112  through 
formal  notice  and  comment  rulemaking. 
Now  State  and  Local  air  agencies  that 
wish  to  implement  and  enforce  a 
federally-approved  air  toxics  program 
must  make  a  showing  to  EPA  that  they 
have  adequate  authorities  and  resources. 
Approval  is  granted  by  the  EPA  through 
the  authority  contained  in  section 
112(1).  and  implemented  through  the 
Federal  rule  found  in  40  Code  of  Federal 
Regulations  (CFR)  Part  63.  subpart  E  (58 
FR  62262.  November  26.  1993).  if  the 
Agency  finds  that:  (1)  The  State  or  Local 
program  or  rule  is  "no  less  stringent" 
than  the  corresponding  Federal  rule  or 
program.  (2)  adequate  authority  and 
resources  exist  to  implement  the  State 
or  Local  program  or  rule,  (3)  the 
schedule  for  implementation  and 
compliance  is  sufficiently  expeditious. 
and  (4)  the  State  or  Local  program  or 
rule  is  otherwise  in  compliance  with 
Federal  guidance 

II.  Discussion  of  the  Oregon  112(1) 
Submittal 

On  November  15.  1993,  Oregon 
submitted  to  EPA  an  application 
requesting  the  delegation  of  authority  to 
implement  and  enforce  the  state- 
adopted  rules  for  "Hazardous  Air 
Pollutants"  found  in  Oregon 
Administrative  Regulations  (OAR) 
Chapter  340,  Division  32  in  lieu  of  the 
Federal  NESHAP  regulations  contained 


within  40  CFR  Part  61.  In  the  submittal, 
Oregon  also  requested  that  comparable 
delegation  be  provided  to  LRAPA  to 
enforce  the  state  regulations  in  Lane 
County. 

On  August  3,  1994,  Oregon 
supplemented  its  initial  application  by 
providing  additional  documentation  to 
support  its  initial  request  and  seeking 
approval  of  its  112(g)  rules  and  its  rules 
for  creating  synthetic  minor  sources.  On 
March  29,  1996,  Oregon  further 
supplemented  its  application  by 
limiting  its  initial  request  for  delegation 
to  apply  to  Part  70  sources  only: 
requested  delegation  for  Part  70  sources 
only  the  authority  to  implement  and 
enforce  certain  40  CFR  Part  63  NESHAP 
standards;  and  requested  approval  for 
Part  70  sources  only  to  substitute  the 
State  asbestos  regulations  for  the 
asbestos  NESHAP,  In  the  March  1996 
supplement,  Oregon  also  requested 
deferral  of  delegated  federal  authority  to 
implement  sections  112(g)  of  the  federal 
CAA  until  the  conclusion  of  federal 
rulemaking  on  this  program  element.  By 
letter  dated  Dscenaber  11,  1996,  Oregon 
rescinded  its  request  to  substitute  its 
state  asbestos  rule  for  the  asbestos 
NESHAP,  therefore  EPA  will  take  no 
action  in  this  regard  at  this  time. 

Oregon's  section  112(1)  application 
contains  the  following  documents:  (1)  A 
written  finding  by  the  State  Attorney 
General  and  the  independent  legal 
counsel  for  LRAPA  stating  that  Oregon 
has  the  legal  authority  to  implement  and 
enforr:e  state-adopted  regulations  as 
well  as  assure  compliance  by  all  sources 
within  their  jurisdiction;  (2)  a  copy  of 
OAR  Chapter  340,  Division  32  ' 
(hereafter  referred  to  as  "OAR  340- 
032"),  which  contains  the  fully  adopted 
State  NESHAP  regulations  which  would 
be  substituted  for  the  Federal  NESHAP 
regulations  upon  approval:  (3)  a  copv  of 
OAR  Chapter  340.  Division  28 - 
(hereafter  referred  to  as  "OAR  340-28"). 
which  contains  the  permitting 
requirements  for  each  source  subject  to 
OAR-340-032,  including  the  State 
synthetic  minor  rules,  the  State  Air 


As  in  effect  October  6.  1995. 
■  A.S  in  effect  on  July  1.  1995. 
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Contaminant  Discharge  Permit  (ACDP) 
program  rules,  and  the  State  federal 
operating  permit  (FOP)  program  rules; 
and  (4)  a  complete  program  description. 
The  full  program  submittal  is  available 
for  review  for  more  detailed 
information. 

A.  Emission  Standards  for  Hazardous 
Air  Pollutants 

Pursuant  to  40  CFR  63.91.  Oregon  is 
requesting  delegation  of  authority  to 
implement  and  enforce  the  federal 
NESHAP  regulations  contained  in  40 
CFR  Part  61,  subparts  A  through  F,  J,  L, 
N  through  P,  V.  and  Y  through  FF,  as 
adopted  by  reference  in  OAR  340-032- 
05520  through  -5580.  as  these  rules 
apply  to  Part  70  sources.  Oregon  is  also 
seeking  delegation  of  authority  to 
implement  and  enforce  40  CFR  Part  63. 
subparts  A,  F  through  I,  N,  O.  Q,  R.  T, 
and  EE,  as  adopted  into  OAR  340-032- 
0510,  as  these  rules  apply  to  Part  70 
sources. 

Also,  EPA  proposes  to  approve  a 
mechanism  for  Oregon  to  receive 
delegation  of  future  NESHAP 
regulations  that  are  adopted  b . 
reference  into  state  law  unchanged.  The 
details  of  this  mechanism  are  outlined 
in  section  IV.C. 

B.  Voluntary  Limits  on  Emissions 

Oregon  requests  section  112(1) 
approval  of  state-adopted  regulations 
which  would  allow  Oregon  permitting 
authorities  to  establish  federally- 
enforceable  emission  Umitations  by 
permit  hmiting  a  source's  potential  to 
emit  hazardous  air  pollutants  (HAP) 
below  major  source  thresholds. 

Oregon's  voluntary  emission 
limitation  rules  are  contained  in  OAR 
340-028-110(114):  -1050;  -1740;  and 
-2110.  The  provisions  of  these  sections 
are  applicable  as  a  matter  of  state  law  to 
any  air  contaminant  and  not  just 
applicable  to  the  criteria  pollutants 
regulated  under  the  EPA-approved 
Oregon  state  implementation  plan  (SIP). 

Oregon's  ACDP  program  regulations 
(OAR  340-28-1700  through  1790) 
provide  the  mechanism  for  the  owner  or 
operator  of  a  source  to  apply  for  and 
obtain  enforceable  permit  conditions 
that  Umit  the  source's  potential  to  emit. 
Such  limitations  would  be  inserted  into 
an  ACDP  issued  by  Oregon,  after  public 
notice  and  an  opportunity  for  comment, 
and  would  include  monitoring, 
recordkeeping  and  reporting 
requirements  sufficient  to  ensure  that 
the  source  compUes  with  these 
limitations.  If  approved  by  EPA,  limits 
established  pursuant  to  these 
regulations  would  be  considered 
federally  enforceable.  Therefore.  Oregon 
would  have  the  ability  to  set  limits 


which  would  be  sufficient  to  exempt  a 
source  from  the  requirement  to  obtain  a 
FOP  and/or  comply  with  Federal,  State 
or  Local  hazardous  air  pollutant 
regulations.  Approval  of  federally 
enforceable  permit  hmits  under  section 
112(1)  is  necessary  because  the  Oregon 
SIP  approved  ACDP  program  only 
extends  to  the  control  of  criteria 
pollutants.  Federally  enforceable  limits 
on  criteria  pollutants  (i.e.,  VOCs  or  PM- 
10)  may  have  the  incidental  effect  of 
limiting  certain  HAP  Usted  pursuant  to 
section  112(b)  \  however,  section  112  of 
the  Act  provides  the  underlying 
authority  for  controlling  all  HAP 
emissions.  EPA  plans  to  codify  the 
approval  criteria  for  programs  limiting 
the  potential  to  emit  of  HAPs  through 
amendments  to  Subpart  E  of  40  CFR 
Part  63,  the  regulations  promulgated  to 
implement  section  112(1)  of  the  Act.  In 
this  respect,  EPA  is  proposing  to 
approve  OAR  340-028-1740.  Oregon's 
synthetic  area  source  permit  program, 
under  the  authority  of  section  112(1)  of 
the  Act.  Furthermore,  EPA  proposes 
that,  after  final  approval  of  this  section, 
synthetic  area  source  permits  issued 
pursuant  to  these  EPA-approved 
regulations  including  terms  and 
conditions  for  HAP  contained  therein, 
would  be  enforceable  by  the  EPA  and  by 
citizens  under  section  304  of  the  Act 
regardless  of  whether  such  permits  were 
issued  prior  to  EPA  approval  of  this 
section.  However,  such  permits  would 
have  to  have  been  issued  after  the 
effective  date  of  OAR  340-028-1740 
(i.e.,  after  November  4,  1993)  in 
accordance  with  all  of  the  provisions  set 
forth  in  that  section.  It  is  EPA's  position 
that  further  actions  approving  OAR 
340-028-1740  will  not  be  necessary- 
even  though  40  CFR  part  63,  subpart  E 
potential  to  emit  language  revisions  may 
not  be  finalized  by  the  time  this 
proposed  action  is  finaUzed. 

ni.  Authority  and  Commitments  for 
Section  112  Implementation 

Under  40  CFR  Part  63,  subpart  E,  the 
minimum  documentation  needed  as 
part  of  this  40  CFR  63.91  delegation 
request  is:  A  written  finding  by  the  State 
attorney  general  (and  the  independent 
counsel  for  LRAPA)  confirming  that 
Oregon  has  adequate  legal  authorities  to 
implement  and  enforce  State  rule(s)  or 
program(s);  copies  of  the  State  statutes. 


'  See  the  Kathie  A.  Stein  guidance  memo  of 
lanuary  25.  1995,  titled  "Guidance  on 
Enforceability  Requirements  for  Limiting  Potential 
to  Emit  through  SIP  and  Section  112  Rules  and 
General  Permits"  which  addresses  the  technical 
aspects  of  how  criteria  pollutant  limits  may  be 
recognized  for  purposes  of  limiting  a  source's 
potential  to  emit  of  H.\P  to  below  section  112  major 
source  levels. 


regulations  and  other  documents  which 
contain  the  appropriate  provisions  for 
which  Oregon  is  requesting  delegation: 
a  demonstration  of  adequate  resources 
to  implement  and  enforce  all  aspects  of 
the  delegated  rules  or  program;  a 
schedule  demonstrating  expeditious 
implementation  of  the  delegated  rules  or 
program;  a  plan  that  assures  expeditious 
compliance  by  all  sources:  and  a 
demonstration  of  adequate  legal 
authority  to  implement  and  enforce  all 
delegated  rules  or  program  and  to  assure 
compliance  by  all  sources  upon 
approval. 

A.  Written  Findings  by  Legal  Counsel 

40  CFR  63.91(b)(1)  requires  that,  at  a 
minimum,  the  State  have  the  following 
authorities:  (1)  Enforcement  authorities 
that  meet  the  requirements  of  40  CFR 
70.11  of  this  chapter;  (2)  authority  to 
request  information  from  regulated 
sources  regarding  their  compliance 
status:  (3)  authority  to  inspect  sources 
and  any  records  required  to  determine 
a  source's  compliance  status:  and  (4)  if 
ODEQ  delegates  authorities  to  a  Local 
agency.  ODEQ  must  retain  enforcement 
authority  unless  the  Local  agenijy's 
authorities  meet  the  requirements  of  40 
CFR  70.11.  Oregon  has  provided  to  EPA 
legal  opinions  from  the  State  Attorney 
General  and  the  independent  legal 
counsel  for  LRAPA  which  clearly 
outline  Oregon's  enforcement 
authorities  as  they  pertain  to  the 
requirements  of  40  CFR  63,91  (b)(1).* 

B.  Copies  of  State  Statutes  and 
Regulations 

Complete  copies  of  the  Oregon 
regulations.  OAR  340-032  (1995)  and 
OAR  340-28  (1995),  and  Oregon 
Revised  Statutes  (ORS)  468  and  468A 
(1993)  have  been  provided  to  EPA  as 
required  by  40  CFR  63.91(b)(2).  OAR 
340-032  "Hazardous  Air  Pollutants" 
establishes  Oregon's  procedures  for 
regulating  sources  subject  to  40  CFR 
Part  61  and  Part  63.  OAR  340-032-0130 
"List  of  Hazardous  Air  Pollutants" 
incorporates  into  state  law  all  of  the 
HAP  hsted  in  section  112(b)  of  the  Act. 
OAR  340-032-0240  'Permit  to  Operate" 
requires  all  new,  existing  and  modified 
major  sources  of  HAPs  to  obtain  a  FOP. 

OAR  340-032-0500  "Emission 
Limitations  for  New  Major  Sources" 
reqinres  new  major  sources  of 
hazardous  air  pollutants  to  obtain  a 
permit  prior  to  construction  or 
reconstruction,  as  well  as  requires  such 


*  Since  the  original  submission  of  this  delegation 
application,  EPA  has  fully  approved  Oregon  s  Part 
70  operation  permit  program  after  determining  that 
Oregon's  enforcement  author.lies  meet  the 
requirements  of  40  CFR  Pari  70.11   60  FR  50106 
(November  27,  19951. 
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new  sources  to  utilize  maximum 
achievable  control  technology  (MACT). 
OAR  340-032-0510  through  -0620 
adopts  by  reference  40  CFR  Part  63, 
subparts  A.  F  through  I,  M  through  O, 
Q,  R,  T,  and  EE  as  they  apply  to  new 
major  sources.  OAR  340-032-2500 
"Emission  Limitations  for  Existing 
Major  Sources"  requires  existing  major 
sources  of  HAP  to  comply  with 
applicable  federal  MACT  standards  and 
if  such  standards  are  not  timely 
promulgated,  then  comply  with  state- 
adopted  MACT  regulations  and  to 
obtain  a  state-issued  FOP  permit.  OAR 
340-032-2600  through  -3010  adopt  by 
reference  40  CFR  Part  63.  subparts  A,  F 
through  I.  M  through  O,  Q,  R,  T,  and  EE 
as  they  apply  to  existing  major  sources. 
OAR  340-032-4500  "Requirements  for 
Modifications  of  Existing  Major 
Sources"  requires  existing  major  sources 
of  HAP  to  apply  MACT  whenever  that 
source  is  modified  and  the  modification 
results  in  an  increase  in  HAP  emissions 
above  de  minimis  levels. 

OAR  340-032-5500  "Applicability" 
indicates  which  sections  of  OAR  340- 
032  with  which  a  stationary  source 
identified  in  OAR  340-032-5530 
through  5650  must  comply  with.  OAR 
340-032-5510  "General  Requirements" 
requires  all  new  sources  subject  to  the 
state  HAP  regulations  to  notify  Oregon 
prior  to  and  after  start-up.  OAR  340- 
032-5520  "Federal  Regulations  Adopted 
by  Reference"  adopt  by  reference  40 
CFR  61,  subparts  A  through  F,  I,  J.  L.  N 
through  P,  V,  and  Y  through  FF  as  in 
effect  on  July  1,  1993.  OAR  340-032- 
5530  through  OAR  340-032-5580 
contain  brief  descriptions  for  each  of  the 
Federal  NESHAP  standards  adopted  by 
reference  under  OAR  340-032-5520 
which  helps  a  source  determine 
whether  it  is  potentially  subject  to  the 
state-adopted  standard  without  having 
to  refer  to  the  Code  of  Federal 
Regulations.  OAR  3440-032-5590 
through  OAR  340-032-5650  contains 
the  state  asbestos  rule  language.  Finally, 
OAR  340-32-5520  provides  that  if  a 
discrepancy  exists  between  40  CFR  Part 
61  and  OAR  340-32-5530  through  340- 
32-5650,  then  the  applicable  section  of 
40  CFR  Part  61  shall  apply. 

C.  Demonstration  of  Adequate 
Resources 

40  CFR  63.91(b)(3)  requires  Oregon  to 
provide  for  adequate  resources  to 
implement  and  enforce  all  aspects  of  the 
program  or  rule.  Specifically,  40  CFR 
63.91(b)(3)  requires  Oregon  to  provide: 
1)  a  description  in  narrative  form  of  the 
scope,  structure,  coverage,  and 
processes  of  the  State  program;  2)  a 
description  of  the  organization  and 
structure  of  the  agency  or  agencies  that 


will  have  responsibility  for 
administering  the  program;  and  3)  a 
description  of  the  agency  staff  who  will 
carry  out  the  State  program,  including 
the  number,  occupation,  and  general 
duties  of  the  employees. 

EPA  believes  Oregon  has  taken  the 
necessary  steps  to  provide  for  adequate 
resources  to  support  implementation 
and  enforcement  of  its  air  toxics 
program  which  are  at  least  as  stringent 
as  the  federal  program.  OAR  340-032 
and  OAR  340-28  provide  the  regulatory 
framework  for  administering  Oregon's 
HAP  program.  OAR  340-32-0105  now 
provides  that  the  provisions  of  OAR 
340-032  apply  "to  any  new.  modified, 
or  existing  source  that  emits  or  has  the 
potential  to  emit  any  HAP"  which  is 
defined  in  OAR  340-32-0120(23)  as  "an 
air  pollutant  listed  bv  the  EPA  pursuant 
♦"  ?  112(b)  of  the  Federal  CAA."  Oregon 
has  defined  "HAP"  such  that  their 
program  at  a  minimum  covers  the  same 
list  of  HAPs  found  in  the  CAA. 

Oregon  has  adopted  by  reference  into 
state  law  all  of  the  40  CFR  Part  61  and 
Part  63  subparts  for  which  they  are 
requesting  delegation  under  the 
authority  of  40  CFR  63.91.  Therefore, 
Oregon's  air  toxics  programs  covers  the 
same  sources  and  the  same  pollutants 
which  are  presently  being  covered 
under  the  Federal  NESHAP  regulations. 

ODEQ  will  be  implementing  and 
enforcing  OAR  340-032  and  OAR  340- 
28  throughout  the  State  of  Oregon  (with 
the  exception  of  Lane  County)  under  the 
authority  of  ORS  468  and  ORS  468A. 
Implementation  and  enforcement  of 
OAR  340-032  and  340-028  or  similar 
local  regulations  will  be  administered 
by  LRAPA  in  Lane  County.  OAR  340- 
032-0110  and  ORS  468A.135  gives 
LRAPA  authority  to  implement  and 
enforce  OAR  regulations  or  adopt  their 
own  more  stringent  regulations. 

Resources  to  fund  implementation 
and  enforcement  of  the  Oregon  air 
toxics  program  for  sources  subject  to  the 
Federal  NESHAP  regulations  but  which 
are  not  subject  to  FOP  requirements  are 
covered  by  a  three-part  fee  system 
comprised  of  a  filing  fee,  a  processing 
fee.  and  a  compliance  determination  fee 
administered  through  its  ACDP 
program.  Oregon  has  been  operating  this 
fee  program  since  1972.  Program  costs 
for  major  sources  subject  concurrently 
to  NESHAP  regulations  and  FOP 
requirements  are  covered  through  a 
separate  three-part  fee  system  composed 
of  an  emission  fee.  a  base  fee  and  user 
fees  administered  through  its  FOP 
program.  EPA  believes  that  Oregon 
assess  fees  which  are  adequate  to  cover 
the  costs  of  implementing  and  enforcing 


the  terms  of  each  permit  issued  under 
these  programs.* 

Oregon  was  granted  full  approval  of 
its  FOP  program  on  November  27,  1995. 
See  60  FR  50106.  As  part  of  this 
approval,  EPA  foimd  that  Oregon 
possessed  adequate  legal  authorities  and 
resources  to  implement  and  enforce  its 
statewide  FOP  program  as  it  applies  to 
Fart  70  sources.*  Since  Oregon  has  met 
the  requirements  of  Part  70  for  an 
approved  Title  V  operating  permit 
program,  EPA  considers  this  finding  of 
adequate  resources  and  authorities  to  be 
sufficient  for  section  112(1)  purposes  as 
well  as  it  applies  to  Part  70  sources.'' 

D.  Demonstration  of  Expeditious 
Implementation 

Oregon  has  the  broad  legal  authority 
to  implement  and  enforce  all  Federal 
NESHAP  regulations  adopted  into  State 
law  or  included  in  a  State-issued  permit 
pursuant  to  OAR  340-28.  EPA  believes 
that  Oregon's  statutory  and  regulatory 
authorities  are  adequate  to 
expeditiously  implement  those  40  CFR 
Parts  61  and  63  regulations  adopted  by 
reference  in  OAR  340-032  for  which 
they  are  requesting  delegation. 

Oregon  will  adopt  all  new  and 
amended  NESHAP  regulations  into  OAR 
340-032.  Oregon  will  implement  and 
enforce  these  regulations  for  Part  70 
sources  through  its  FOP  program.  All 
existing  major  sources  of  HAP  will  be 
required  to  obtain  a  FOP.  See  OAR  340- 
032-0220(1)  and  OAR  340-28-2110(1). 
New  major  sources  of  HAP  must  obtain 
an  ACDP  construction  permit  prior  to 
commencing  construction.  See  OAR 
340-032-0230(1). 

E.  Demonstration  of  Expeditious 
Compliance 

The  EPA  believes  that  Oregon's  FOP 
program  provides  for  an  expeditious 
schedule  for  assuring  comphance  with 
NESHAP  requirements  as  required  by 
63.91(b)(5).  The  FOP  program 
regulations  contain  adequate  authority 


'  For  further  discussion  of  ODEQ's  FOP  fee 
system,  see  the  September  14,  1994  Federal 
Regicter  (59  FR  47105)  rulemaking  granting  interim 
approval  to  the  state  of  Oregon  of  iu  FOP  program, 
including  its  three  part  fee  system. 

*For  further  discussion  regarding  Oregon's 
authorities  and  resources  for  implementing  its  FOP 
program  please  refer  to  the  language  contained  in 
the  September  14,  1994,  Federal  Regiater  (59  FR 
47105)  notice  proposing  interim  approval  of  the 
Oregon  FOP  program  and  the  December  2.  1994. 
Federal  Register  (59  FR  61820)  notice  granting 
interim  approval  of  the  Oregon  FOP  program,  and 
the  September  28.  1995  Federal  Register  proposal 
(60  FR  50166)  and  direct  Tmal  Federal  Register  (60 
FR  50106)  which  granted  full  approval  of  ODEQ's 
FOP  program. 

'See  the  December  10,  1993,  EPA  policy  memo 
from  John  Seitz  of  OAQPS  titled  "Straight 
Delegation  Issues  Concerning  Sections  111  and  112 
Requirements  and  Title  V." 
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to  provide  for  an  expeditious  schedule 
for  assuring  compliance  with  all 
NESHAP  requirements.  Nothing  in  OAR 
340-032  or  OAR  340-028  would  allow 
a  source  to  avoid  or  delay  compliance 
with  any  CAA  requirement  beyond  the 
compliance  date  required  by  the  Federal 
NfESHAP  regulations. 

EPA  also  believes  that  the  Oregon 
synthetic  area  source  program  meets  the 
requirements  of  40  CFR  63.91(b)(5) 
since  this  program  does  not  allow  for 
the  waiver  of  any  NESHAP  requirement. 
To  be  more  specific,  sources  that 
become  minor  through  a  permit  issued 
pursuant  to  this  program  will  still  be 
required  to  meet  all  NESHAP 
requirements  applicable  to  non-major 
sources. 

F.  Demonstration  of  Adequate  Legal 
Authority 

40  CFR  63.91(b)(6)  requires  Oregon  to 
demonstrate  that  it  has  adequate  legal 
authority  to  assure  compliance  as  well 
as  assure  minimum  enforcement 
authority  which  includes:  (1) 
enforcement  authorities  that  meet  the 
requirements  of  40  CFR  70.11;  and  (2) 
ability  to  retain  enforcement  authority 
in  jurisdictions  where  this  program  has 
been  re-delegated  by  the  State  to  a  local 
authority,  unless  the  local  authority  has 
enforcement  authorities  that  meet  the 
requirements  of  40  CFR  70.11.  As 
previously  indicated,  ODEQ  and  LRAPA 
have  enforcement  authorities  that  meet 
the  requirements  of  40  CFR  70.11. 

IV.  Programs  for  Proposed  Approval 

A.  Adoptions  by  Reference 

It  is  EPA's  belief  that  the  Oregon 
submittal  substantially  meets  the 
requirements  of  40  CFR  63.91. 
Therefore,  vn\h  this  notice  EPA 
proposes  to  grant  full  approval  to 
Oregon's  request  for  delegated  authority 
to  implement  and  enforce  40  CFR  Part 
61,  subparts  A  through  F,  J,  L,  N  through 
P,  V,  and  Y  through  FF;  and  40  CFR  Part 
63,  subparts  A,  F  through  I,  N,  O,  Q,  R, 
T,  and  EE,  as  adopted  into  OAR  340- 
032.  This  delegation  of  authority  to 
implement  and  enforce  these  rules 
applies  only  as  these  rules  apply  to  40 
CFR  part  70  sources.  EPA  will  continue 
to  administer  and  enforce  these 
regulations  as  they  apply  to  non-Part  70. 

B.  Voluntary  Limits  on  HAP  Emissions 

EPA  is  proposing  to  grant  approval  of 
OAR  340-028  sections  -110(114). 
-1050,  -1740,  and  -2110  under  the 
authority  of  section  112(1)  of  the  Act  to 
recognize  the  Oregon  ACDP  program  as 
federally  enforceable  for  the  purpose  of 
establishing  potential  to  emit 
limitations.  Approval  of  these 


regulations  vnll  allow  Oregon  to  create 
federally  enforceable  emission 
limitations  by  permit  for  sources  who 
have  the  potential  to  emit  HAP  above 
major  threshold  levels  but  have  actual 
HAP  emissions  which  are  below  major 
source  levels.* 

C.  Mechanism  for  Delegation  of  Future 
NESHAP  Standards 

In  addition,  EPA  proposes  to  approve 
a  mechanism  for  future  delegation  of 
those  Federal  NESHAP  regulations  that 
Oregon  adopts  by  reference  into  state 
law.'  Under  this  streamlined  approach, 
upon  adoption  of  a  NESHAP  regulation 
Oregon  would  only  need  to  send  a  letter 
to  EPA  requesting  delegation  for  that 
regulation.  EPA  would  in  turn  respond 
to  this  request  by  sending  a  letter  back 
to  Oregon  delegating  the  NESHAP 
regulation  as  requested.  No  further 
formal  response  from  Oregon  would  be 
necessary  at  this  point,  and  if  a  Negative 
response  from  Oregon  is  not  received 
within  10  days  of  this  letter  of 
delegation  from  EPA.  the  delegation 
would  then  become  final. 

V.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  today's  proposed  approval. 
Copies  of  the  Oregon  submittal  and 
other  information  relied  upon  for  this 
action  are  contained  m  a  docket 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  a  file  of  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are;  (1)  To  allow 
interested  parties  a  means  to  identify 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process,  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review.  The  EPA  vrill 
consider  any  comments  received  by 
Febii.ary  14,  1997. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 


•TTie  source  would  thereby  become  a  "synthetic 
area  source"  or  a  "synthetic  minor  source." 

'See  section  5.1.2.b  of  the  document  "Interim 
Enabling  Guidance  for  the  Implementation  of  40 
CKR  part  63,  subpart  E  '  (EPA-453/R-93-O40, 
November  1993). 


impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiirisdiction  over  populations  of 
less  than  50,000. 

NESHAP  rule  or  program  delegation 
approvals  under  section  112(1)  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  confer  federal  authority  for 
those  requirements  that  the  State  of 
Oregon  is  already  imposing.  Therefore, 
because  the  section  112  delegation 
approvals  do  not  impose  any  new 
requirements,  the  Agency  has 
determined  that  it  would  not  have  a 
significant  impact  on  any  small  entities 
affected. 

D.  Unfunded  Mandates  Reform  Act 

EPA  has  determined  that  the 
proposed  approval  action  promulgated 
today  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

VI.  Summary  of  Action 

EPA  is  soliciting  public  comment  on 
its  proposed  delegation  and  approval  of 
implementation  and  enforcement 
authority  to  Oregon  pursuant  to  the 
authority  of  section  112(1)  of  the  Act. 
EPA  is  also  proposing  to  approve  a 
mechanism  for  Oregon  to  receive  future 
delegation  of  section  112  standards  that 
are  unchanged  from  the  federal 
standards,  but  only  as  these  standards 
apply  to  Part  70  sources.  At  the  request 
of  Oregon,  EPA  is  proposing  to  take  no 
action  at  this  time  in  regard  to  their  40 
CFR  63.93  rule  substitution  request  for 
the  state  asbestos  regulations  contained 
in  OAR  340-32-5590  through  340-32- 
5650.  Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposed 
rule.  Comments  should  be  submitted  in 
triplicate,  to  the  address  hsted  in  the 
front  of  this  Notice.  Public  comments 
postmarked  by  Februarv'  14.  1997  will 
be  considered  in  the  final  rulemaking 
action  taken  by  EPA.  Issues  raised  by 
those  comments  will  be  carefully 
reviewed  and  considered  in  the  decision 
to  approve  or  disapprove  the  submittal. 
The  EPA  expects  to  make  a  final 
decision  on  whether  or  not  to  approve 
the  Oregon  submittal  by  July  14,  1997 
and  will  give  notice  of  the  decision  in 
the  Federal  Register.  The  notice  will 
include  a  summary  of  the  reasons  for 
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the  final  determination  and  a  response 
to  all  major  comments 

Authority:  42  L  S.C  74()V-r671q. 

Dated:  lanuarv  6.  1997 
Chuck  Clark. 
Regional  Administrator 
IFR  Doc^  97-977  Filed  1-14-47   8  45  dm] 
BtLUNG  CODE  6660-60-P 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Katka  Peak  Environmental  Impact 
Statement  Supplement,  Idaho 
Panhandle  National  Forests,  Boundary 
County,  ID 

agency:  Forest  Service.  USDA. 

ACTION:  Notice;  intent  to  prepare  a 
supplement  to  the  Katka  Pealc 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  a  supplement  to  Katka  Peak 
Final  Environmental  Impact  Statement 
(EIS).  The  notice  of  intent  for  the  EIS 
was  published  in  volume  57,  number 
137  of  the  Federal  Register,  pages  31491 
through  31493  on  July  16,  1992.  This 
supplement  will  disclose  environmental 
effects  of  a  timber  salvage  and 
ecosystem  rehabilitation  project  in  the 
Katka  Peak  analysis  area.  A  portion  of 
the  proposed  activities  are  within  the 
Katka  Peak  Roadless  Area  number  1- 
157. 

The  project  area  is  approximately  7 
air  miles  southeast  of  the  commimity  of 
Bonners  Ferry.  It  is  in  the  northwest 
portion  of  the  Cabinet  Mountains,  Idaho 
Panhandle  National  Forests,  Bonners 
Ferry  Ranger  District,  Boimdary  County. 
Idaho.  There  are  approximately  28.827 
acres  of  National  Forest  lands  within  the 
analysis  area.  It  includes  portions  of 
Township  61  North,  Ranges  1,  2  and  3 
East,  and  Township  60  North,  Range  2 
East,  Boise  Meridian,  Boundary  County. 
Idaho. 

The  decision  to  be  made  is  to  the 
extent,  if  anything,  of  activities  to  be 
accomplished  for  salvage,  thinning, 
prescribed  burning,  watershed  and 
fisheries  habitat  improvement  and  road 
reconditioning  within  the  project  area. 
Decisions  concerning  road  closures  for 
grizzly  bear  security  habitat  would 
affect  only  roads  within  the  Boulder 
Bear  Management  Unit. 


The  purpose  of  the  project  is  four- 
fold. It  is  to:  salvage  dead  and  dying 
timber;  to  trend  productive  and 
stagnating  poletimber,  sawtimber  and 
plantation  stands  towards  historical 
stocking  levels  and  species  composition: 
reduce  the  stocking  of  small  diameter 
Douglas-fir,  larch  and  other  species  that 
are  invading  historical  dry  site 
ponderosa  pine  habitat  types;  and, 
remove  seed  trees  in  previous  harvest 
units  which  are  now  certified  as 
regenerated. 

The  items  covered  by  the  1994  Katka 
Peak  record  of  decision  to  implement 
Alternative  7c  are  outside  the  scope  of 
this  analysis.  This  supplement  will  not 
resuh  in  any  changes  to  the  existing 
timber  sales  and  related  activities  as 
analyzed  and  disclosed  in  the  Katka 
Peak  Final  EIS  and  ROD. 

This  supplement  to  the  EIS  is 
necessary  under  40  CFR  1502.9(c)  due 
to  significant  new  circumstances  and 
information  obtained  since  the  Katka 
Peak  Final  EIS  was  completed.  One 
significant  new  circumstance  is  the 
expanding  market  for  commercial 
utilization  of  trees  ranging  in  size  &x)m 
4  to  7  inches  in  diameter  at  breast 
height.  These  small  trees  are 
increasingly  in  demand  for  pulp,  posts 
and  poles.  Also,  dead  timber  is  being 
utilized  in  larger  quantities  for 
houselogs.  These  grovmig  markets  now 
make  it  feasible  to  use  commercial  forest 
product  sales  to  treat  timber  stands  that 
were  designated  for  "deferred 
treatment"  in  the  Katka  Peak  Final  EIS 
and  Record  of  Decision. 

The  scientific  assessment  for  the 
Interior  Columbia  Basin  Ecosystem 
Management  Project  (ICBEMP)  has 
provided  significant  new  information 
relevant  to  the  project  area.  This  area 
hes  within  the  Northern  Glaciated 
Mountains  Region  described  in  the 
ICBEM?  assessment  area.  Specific 
recommendations  for  this  region 
indicate  a  need  to  rehabilitate 
overstocked  stands  and  to  enhance  dry 
site  ponderosa  pine  habitat  types  by 
such  techniques  as  mechanical  stocking 
control  (thinning]  and  prescribed  fire. 
DATES:  Written  comments  and 
suggestions  on  the  proposed 
management  activities  or  requests  to  be 
placed  on  the  public  involvement  list 
should  be  submitted  on  or  before 
February  14,  1997. 
ADDRESSES:  Send  written  comments, 
suggestions  or  requests  to  District 


Ranger,  ATTN:  Katka  Peak 
Supplemental  EIS  (Kit  Katkee  Salvage 
Project),  Bonners  Ferry  Ranger  District, 
Route  4  Box  4860.  Bonners  Ferrv,  Idaho 
83805-9764. 

FOR  FURTHER  INFORMATK3N  CONTACT: 
Barry  Wynsma,  Project  Leader,  phone 
(208) 267-5561. 

SUPPLEMENTARY  INFORMATION:  The  Katka 
Peak  Supplemental  EIS  (Kit  Katkee 
Salvage  Project)  was  initiated  in  October 
of  1995  pursuant  to  procedures  in 
Section  2001  of  PubUc  Law  104-19 
(Pub.L.  104-19).  New  direction  issued 
by  Forest  Service  Chief  Jack  Ward 
Thomas  and  Department  of  Agriculture 
Secretary  D<  a  Gbckman  on  July  2,  1996 
resuhed  in  t.iis  project  being  subject  to 
standard  NEPA  procedures  for 
supplements  to  environmental  impact 
statements.  This  project  is  no  longer 
subject  to  Pub.L.  104-19  procedures 
because  the    stimated  total  volume  of 
live  timber  proposed  for  removal  in 
stocking  reduction  treatments  is 
expected  to  exceed  25  percent,  which  is 
the  upper  Umit  for  a  salvage  sale  under 
Pub.L.  104--' 9. 

This  project-level  EIS  supplement 
incorporates  the  Katka  Peak  Final  EIS 
and  Record  of  Decision  (July  12.  1994) 
and  tiers  to  the  Idaho  Panhandle 
National  Forests  Land  and  Resource 
Management  Plan  (Forest  Plan)  and 
Final  EIS  (S<  jtember.  1987).  The  Forest 
Plan  provides  overall  guidance  of  all 
land  management  activities  on  the  Idaho 
Panhandle  National  Forests. 

Use  of  prescribed  fire,  timber  harvest, 
road  closures,  road  reconstruction  and 
obliteration,  water  quality  improvement 
and  instream  fish  habitat  structures,  and 
access  management  are  all  being 
considered  to  achieve  or  trend  toward 
the  desired  condition. 

Proposed  salvage  and  ecosystem 
rehabihtation  management  activities 
would  take  place  in  timber  stands  with 
the  highest  treatment  needs  and  with 
low  potential  for  producing  and 
delivering  sedi!  lent  to  streams. 
Thinning  treatments  would  remove 
trees  between  4  and  9  inches  in 
diameter  at  br°ast  height  (dbh). 
Activities  wc  ild  include: 
Approximately  1,800  acres  of 
roundwood  thinning  (trees  less  than  7 
inches  dbh),  approximately  3,800  acres 
of  understory  removal  treatments, 
including  salvage  of  dead/down  timber; 
approximately  135  acres  of  final 
removal  of  seed  trees  in  certified 
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regenerated  harvest  units  (keeping 
reserve  trees  for  wildlife); 
approximately  730  acres  of  plantations 
scheduled  for  precommercial  thinning; 
approximately  340  acres  of  dry  site 
ponderosa  pine  habitat  enhancement 
treatments,  using  both  mechanical 
methods  and  prescribed  fire; 
approximately  11  water  quality/ fisheries 
improvement  projects,  mostly  road 
stabihzation  on  existing  roads;  and, 
access  management  to  meet  security 
habitat  for  threatened  and  endangered 
wildlife  species. 

The  proposal  includes  precommercial 
thinning  and  prescribed  fire  treatments 
in  the  Katka  Peak  Roadless  Area  (1- 
157).  Approximately  329  acres  of  dry- 
site  ponderosa  pine  habitat  would  be 
underbumed  and  217  acres  of 
overstocked  pole-sized  timber  stands 
would  be  precommercially  thinned. 
There  would  not  be  any  use  of  heavy 
equipment,  no  road  construction,  and 
no  removal  of  forest  products  within  the 
roadless  area. 

These  proposed  actions  are  being 
considered  together  because  they 
represent  either  connected,  similar,  or 
cumulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25). 

The  Idaho  Panhandle  National  Forests 
Forest  Plan  provides  the  guidance  for 
management  of  activities  through  goals, 
objectives,  standards  and  guidelines, 
and  management  area  directions.  The 
proposed  salvage  and  ecosystem 
rehabihtation  management  activities  are 
within  Forest  Plan  designated 
management  Areas  2  and  19.  These 
areas  can  be  described  briefly  as 
follows: 

Management  Area  2 — Manage 
identified  grizzly  bear  habitat  to  support 
a  recovered  grizzly  bear  population 
while  providing  for  long-term  growth 
and  production  of  commercially 
valuable  wood  products. 

Management  Area  19 — Manage  for  a 
semi-primitive  recreation  setting  while 
providing  low  levels  of  timber  harvest 
with  minimum  standard  roads 

The  Forest  Service  will  consider  two 
alternatives  to  the  proposed  action.  One 
alternative  will  be  "No  Action"  in 
which  none  of  the  proposed  activities 
would  be  implemented  Another 
alternative  will  consider  the  effects  of 
treating  all  stands  that  have  a 
component  of  dead  timber,  that  are 
overstocked,  that  are  in  ponderosa  pine 
habitat  that  currently  do  not  exhibit  the 
historical  species  and  stocking  levels  of 
this  habitat  type,  or  have  final  removal 
needs. 

The  supplement  to  the  Katka  Peak 
Final  EIS  will  analyze  the  direct, 
uidirect,  and  cumulative  environmental 


effects  of  the  proposed  action  and 
alternatives.  Past,  present,  and 
reasonably  foreseeable  activities  on  both 
private  and  National  Forest  lands  will 
be  considered.  Analysis  of  site-specific 
mitigation  measures  and  their 
effectiveness  will  be  disclosed. 

Public  participation  is  an  important 
part  of  the  analysis  and  decisionmaking 
process.  Scoping  began  with  publication 
of  the  proposed  project  in  the  October 
1995  IPNF  NEPA  Quarterly  Schedule  of 
Proposed  Actions  and  through 
newspaper  articles  and  letters  to 
interested  persons.  The  public  is 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision. 

The  following  preliminary  issues  have 
been  identified  at  this  time: 

1.  How  will  access  management  and 
project  timing  affect  habitat  and  security 
needs  for  Threatened,  Endangered, 
Sensitive  and  Management  Indicator 
species? 

2.  How  will  the  fisheries  and  water 
quality  in  the  project  area  he  protected, 
maintained,  or  improved? 

3.  What  timber  stands  have  stocking 
levels  and  species  compositions  that  are 
above  and  outside  of  their  historic  range 
of  variabihty?  Also,  what  stands  are 
experiencing  or  at  risk  of  unacceptably 
high  levels  of  insect  and  disease 
activity?  In  relation  to  stands 
experiencing  high  levels  of  tree 
mortality,  what  are  the  fuel  loading 
concerns  and  are  the  stands  in  need  of 
fuels  reduction? 

4.  How  will  the  project  contribute  to 
maintaining  the  customary  flow  of 
goods  and  services  to  communities? 

5.  How  will  the  project  affect  the 
Katka  Peak  Roadless  Area? 

6.  How  will  the  visual  resource  be 
affected  by  the  project? 

7.  How  will  tne  project  protect 
sensitive  plant  species? 

8.  How  will  the  project  protect 
cultural  resources? 

This  list  may  be  expanded,  verified  or 
modified  based  on  continuing  public 
participation  in  this  project. 

The  Draft  Supplement  to  the  Katka 
Peak  Final  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  February  of  1997.  At  that 
time,  EPA  will  publish  a  Notice  of 
Availability  (NOA)  of  the  Draft 
Supplemental  EIS  in  the  Federal 
Register.  The  comment  period  on  the 
Draft  Supplemental  EIS  will  end  45 
days  from  the  date  the  NOA  appears  in 
the  Federal  Register  It  is  very 
importcmt  that  those  interested  in  the 
management  of  the  Katka  Peak  area 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  Draft 


Supplemental  EIS  should  be  as  site-  and 
project-specific  as  possible  and  relate 
only  to  proposals  made  in  the  EIS 
supplement.  The  Final  Supplemental 
EIS  is  anticipated  to  be  completed  by 
April,  1997. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  ruUngs 
related  to  pubfic  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  and  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
versus  NRDC.  435  U.S.  519,  553  (1978). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage  but 
that  are  not  raised  until  after  completion 
of  the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
versus  Model.  803  F.2d  1016,  1022  (9th 
Cir.  1986)  and  Wisconsin  Heritages,  Inc. 
versus  Harris,  490  F.  Supp.  1334,  1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meanii^fully  consider  them 
and  respond  to  them  in  the  final 
supplement  to  the  Katka  Peak  Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  supplement  to 
the  Final  EIS  should  be  as  specific  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Envirormaental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

It  is  also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
supplement.  Comments  may  also 
address  the  adequacy  of  the  draft 
supplement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  supplement. 

I  am  the  responsible  official  for  this 
supplement  to  the  environmental 
impact  statement. 

Dated:  December  26,  1996. 
Elaine  J.  Zieroth, 

District  Hanger,  Banners  Ferry  Ranger  District. 
[FR  Doc.  97-887  Filed  1-14-97;  8:45  am] 
BILU^40  CODE  3410-11-M 


UMI 


Federal  Register  /  Vol.  62,  No.  10  /  Wednesday,  January  15.  1997  /  Notices  2081 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-801,  A-428-801,  A-475-801.  A-688- 
804,  A-659-601,  A-412-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Singapore,  and  the  United 
Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews. 

summary:  On  July  8,  1996.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  reviews  of  the 
antidumping  duty  orders  on  antifricrtion 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  (AFBs)  from 
France,  Germany,  Italy,  Japan, 
Singapore,  and  the  United  Kingdom. 
The  classes  or  kinds  of  merchandise 
covered  by  these  orders  eire  ball  bearings 
and  parts  thereof  (BBs),  cylindrical 
roller  bearings  and  parts  thereof  (CRBs), 
and  spherical  plain  bearings  and  parts 
thereof  (SPBs).  The  reviews  cover  27 
manufacturers/exporters.  The  period  of 
review  (the  POR)  is  May  1,  1994, 
through  April  30,  1995. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes,  including  corrections  of  certain 
inadvertent  programming  and  clerical 
errors,  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  firms  are  listed  below  in 
the  section  entitled  "Final  Results  of  the 
Reviews." 

EFFECTIVE  DATE:  January  15.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
appropriate  case  analyst,  for  the  various 
respondent  firms  listed  below,  of  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 

France 

Andrea  Chu  (Intertechnique.  SNFA. 
SNR).  Hermes  Pinilla  (Franke  GmbH. 
Hoesch  Rothe  Erde.  RoUix  Defontaine). 
Matthew  Rosenbaum  (SKF).  or  Kris 
Campbell. 

Germany 

Thomas  Barlow  (Torrington 
Nadellager).  Davina  Hashmi  (INA).  Chip 


Hayes  (NTN  Kugellagerfabrik).  Hermes 
Pinilla  (Franke  GmbH.  Hoesch  Rothe 
Erde  and  RoUix  Defontaine),  Matthew 
Rosenbaum  (SKF),  Thomas  Schauer 
(FAG).  Kris  Campbell,  or  Richard 
Rim  linger. 

Italy 

Matthew  Rosenbaum  (SKP).  Mark 
Ross  (FAG).  Kris  Campbell  or  Richard 
Rimlinger. 

Japan 

J.  David  Dirstine  (Kovo  Seiko).  Chip 
Hayes  (NTN),  Michael  Panfeld  (NPBS). 
Mark  Ross  (Asahi  Seiko),  Thomas 
Schauer  (NSK  Ltd.),  or  Richard 
Rimlinger. 

Singapore 

Lyn  Johnson  (NMB/Pelmec)  or 
Richard  Rimlinger. 

United  Kingdom 

Andrea  Chu  (Hoffman  U.K.),  Hermes 
Pinilla  (NSK-RHP),  Matthew 
Rosenbaum  (Rose  Bearing  Co.,  Ltd.), 
Thomas  Barlow  (Timken-UK),  or  Kris 
Campbell. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1 , 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  Mav  11,  1995  (60 
FR  25130). 

Background 

On  July  8,  1996,  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  of  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  (AFBs)  from  France,  Germany, 
Italy,  Japan,  Singapore,  and  the  United 
Kingdom  (61  FR  35713).  The  reviews 
cover  27  manufacturers/exporters.  The 
period  of  review  (the  POR)  is  May  1 . 
1994,  through  April  30,  1995.  We 
invited  parties  to  comment  on  our 
preliminary  results  of  review.  At  the 
request  of  certain  mterested  parties,  we 
held  public  hearings  as  follows:  General 
Issues,  August  16,  1996.  Germany, 
August  20,  1996,  and  Japan,  August  19, 
1996.  The  Department  has  conducted 
these  administrative  reviews  in 
accordance  with  section  751  of  the 
Tariff  Act. 


Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  AFBs  and  constitute  the 
following  classes  or  kinds  of 
merchandis    ball  bearings  and  parts 
thereof  (BBs),  cylindrical  roller  bearings 
and  parts  thereof  (CRBs).  and  spherical 
plain  bearings  anci  parts  thereof  (SPBs). 
For  a  detailed  description  of  the 
products  covered  under  these  classes  of 
kinds  of  merchandise,  including  a 
compilation  of  all  pertinent  scope 
determinations,  see  the  "Scope 
Appendix,"  which  is  appended  to  this 
notice  of  final  results. 

Use  of  Facts  Available 

In  accordance  with  section  776  of  the 
Tariff  Act,  we  have  determined  that  the 
use  of  the  facts  available  is  appropriate 
for  a  number  of  firms.  For  a  discussion 
of  our  appUcation  of  facts  available,  see 
the  "Facts  Available"  section  of  the 
Issues  Appendix. 

Sales  Below  Cost  in  the  Home  Market 

The  Department  disregarded  sales 
below  cost  for  the  following  firms  and 
classes  or  kinds  of  merchandise: 


Country 

Company 

Class  Of  kind 
of  merchan- 
dise 

France  

Germany  

Italy 

Japan  

Singapore 

Unrtecj  King- 
dom. 

SKF   

SNR  

FAG  

INA  

SKF  

FAG  

Asahi  Seiko  .. 

Koyo 

Nachi 

NSK  

IxiTN  

NMB/Pelmec 

NSK-RHP   ... 

BBS 
BBs 
BBs,  CRBs. 

SPBs 
BBs.  CRBs 
BBs,  CRBs, 

SPBs 
BBs 
BBs 

BBs,  CRBs 
BBs.  CRBs 
BBS,  CRBs 
BBs.  CRBs, 

SPBs 
BBS 
BBS.  CRBs 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain 
corrections  that  changed  our  results.  We 
have  corrected  certain  programming  and 
clerical  errors  m  our  preliminary 
results,  where  applicable.  Any  alleged 
programming  or  clerical  errors  with 
which  we  do  not  agree  are  discussed  in 
the  relevant  sections  of  the  Issues 
Appendix 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
concurrent  administrative  re\news  of 
AFBs  are  addressed  in  the  "Issues 
Appendix"  which  is  appended  to  this 
notice  of  final  results. 
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Final  Results  of  Reviews 

We  determine  that  the  following 
percentage  weighted-average  margins 


exist  for  the  period  May  1.  1994, 
through  April  30,  1995: 


Company 


BBS 


CRBs 


SPBs 


France 


Franke  GmbH  

Hoesch  Rothe  Erde 

Intertechnjque 

Rotlix  Defontaine  .... 

SKF 

SNFA  

SNR  


(') 

P) 
42.79 


Germany 


FAG  

Franke  GmbH  

Hoesch  Rothe  Erde  ... 

INA 

NTN  

Ro<lix  &  Defontaine  .... 

SKF 

Torrington  Nadellager 


12.11 
(^) 
(') 

(') 
7.84 


Italy 


FAG 
SKF  . 


5.15 
2.97 


(^) 


Japan 


Asahi  Seiko 
Koyo  Seiko 

NPB  

NSK  Ltd 

NTN  


0.00 
1.06 


Singapore 


NMB  Singapore/Pelmec  Ind 


2.44 


(') 


(') 


United  Kingdom 


NSK-RHP  

Hoffman  U.K 

Rose  Bearings    . 
Timken  Bearings 


P) 


'  No  shipments  or  sales  subiect  to  this  review  Rate  is  from  the  last  relevant  segment  of  the  proceeding  in  which  the  firm  had  sfiipments/sales. 
-  No  shipments  or  sales  subject  to  this  review  The  fim  has  no  individual  rate  from  any  segment  of  this  proceeding. 
"  No  review. 


Cash  Deposit  Requirements 

To  calculate  the  cash  deposit  rate  for 
each  exporter,  we  divided  the  total 
dumping  margins  for  each  exporter  by 
the  total  net  value  for  that  exporter's 
sales  for  each  relevant  class  or  kmd  to 
the  United  States  during  the  review 
period  under  each  order 

In  order  to  derive  a  single  deposit  rate 
for  each  class  or  kind  of  merchandise  for 
each  respondent  (i.e..  each  exporter  or 
manufacturer  included  in  these 
reviews),  we  weight-averaged  the  export 
price  and  constructive  export  price 


(CEP)  deposit  rates  (using  the  export 
price  and  CEP  respectively,  as  the 
weighting  factors).  To  accomplish  this 
where  we  sampled  CEP  sales,  we  first 
calculated  the  total  dumping  margins 
for  all  CEP  sales  during  the  review 
period  by  muitiplving  the  sample  CEP 
margins  by  the  ratio  of  total  weeks  in 
the  review  f)eriod  to  sample  weeks.  We 
then  calculated  a  total  net  value  for  all 
CEP  sales  during  the  review  period  by 
multiplying  the  sample  CEP  total  net 
value  bv  the  same  ratio.  We  then 
divided  the  combined  total  dumping 


margins  for  both  export  price  and  CEP 
sales  by  the  combined  total  value  for 
both  export  price  and  CEP  sales  to 
obtain  the  deposit  rate. 

We  will  direct  Customs  to  collect  the 
resulting  percentage  deposit  rate  against 
the  entered  Customs  value  of  each  of  the 
exporter's  entries  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice. 

Entries  of  parts  incorporated  into 
finished  bearings  before  sales  to  an 


UMI 


Federal  Register  /  Vol.  62,  No.  10  /  Wednesday,  January  15,  1997  /  Notices 


2083 


unaffiliated  customer  in  the  United 
States  will  receive  the  exporter's  deposit 
rate  for  the  appropriate  class  or  kind  of 
merchandise. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  reviews  for  all 
shipments  of  AFBs  entered,  or 
withdrawm  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  "(1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  showTi 
above,  except  that  for  firms  whose 
weighted-average  margins  are  less  than 
0.5  percent  and  therefore  de  minimis, 
the  Department  shall  require  a  zero 
deposit  of  estimated  antidumping 
duties:  (2)  for  previously  reviewed  or 
investigated  companies  not  fisted  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "All 
Others"  rate  for  the  relevant  class  or 
kind  and  country  made  effective  bv  the 
final  results  of  review  published  on  July 
26,  1993  (see  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Duty  Order.  58  FR  39729 
(July  26,  1993),  and,  for  BBs  ft-om  Italy, 
see  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews.  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  61  FR  66472  (December  17, 
1996).  These  rates  are  the  "All  Others" 
rates  from  the  relevant  LTFV 
investigations. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  sampling  and  other 
simpfification  methods  prevent  entry- 
by-entry  assessments,  we  will  calculate 
wherever  possible  an  exporter/importer- 
specific  assessment  rate  for  each  class  or 
kind  of  AFBs. 


1 .  Export  Price  Sales 

With  respect  to  export  price  sales  for 
these  final  results,  we  divided  the  total 
dumping  margins  (calculated  as  the 
difference  between  normal  value  (NV) 
and  export  price)  for  each  importer  by 
the  total  number  of  units  sold  to  that 
importer.  We  will  direct  Customs  to 
assess  the  resulting  unit  dollar  amount 
against  each  unit  of  merchandise  in 
each  of  that  importer's  entries  under  the 
relevant  order  during  the  review  period. 
Although  this  will  result  in  assessing 
different  percentage  margins  for 
individual  entries,  the  total 
antidumping  duties  collected  for  each 
importer  under  each  order  for  the 
review  period  will  be  almost  exactly 
equal  to  the  total  dumping  margins. 

2.  Constructed  Export  Price  Sales 

For  CEP  sales  (sampled  and  non- 
sampled),  we  divided  the  total  dumpmg 
margins  for  the  reviewed  sales  bv  the 
total  entered  value  of  those  reviewed 
sales  for  each  importer.  We  will  direct 
Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  period.  While  the 
Department  is  aware  that  the  entered 
value  of  sales  during  the  FOR  is  not 
necessarily  equal  to  the  entered  value  of 
entries  during  the  FOR.  use  of  entered 
value  of  sales  as  the  basis  of  the 
assessment  rate  permits  the  Department 
to  collect  a  reasonable  approximation  of 
the  antidumping  duties  which  would 
have  been  determined  if  the  Department 
had  reviewed  those  sales  of 
merchandise  actually  entered  during  the 
FOR. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretar\'s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  onlv 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
returii  or  destruction  of  propnetar\' 
information  disclosed  under  AFO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
AFO. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 


751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated   lanuary6.  1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 
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Scope  Appendix 

A.  Description  of  the  Merchandise 

The  products  covered  by  these  orders, 

antifriction  beanngs  (other  than  tapered 
roller  bearings),  mounted  or 
unmounted,  and  parts  thereof  (AFBs), 
constitute  the  following  classes  or  kinds 
of  merchandise: 

1.  Ball  Bearings  and  Parts  Thereof 

These  produces  include  all  AFBs  that 
employ  balls  a?   he  roller  element 
Imports  of  these  products  are  classified 
under  the  following  categories: 
antifriction  balls,  ball  bearings  with 
integral  shafts,  ball  bearings  (including 
radial  ball  bearings)  and  parts  therecif. 
and  housed  or  mounted  ball  beanng 
units  and  parts  thereof  Imports  of  these 
products  are  classified  under  the 
following  Harmonized  Tariff  Schedule 
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(HTS)  subheadings: 
4016.93.50,6909.19 
8482.10.50.  8482.80 

8482.99.05,  8482.99 
8482.99.70,  8483.20 
8483.30.40,  8483.30 
8483.90.30,  8483.90 
8708.60.50,  8708.70 

8708.99.06,  8708.99 
8708.99.4960,  8708 
8708.99.8015,  8708 


4016.93.10. 

.5010.8482.10.10, 

.00,8482.91.00. 
10,8482.99.35. 
40,  8483.20.80, 
80,  8483.90.20, 
70,8708.50.50, 
6060,  8708.93.6000, 
3100,  8708.99.4000. 

99.50,  8708.99.58, 

99.8080. 


2.  Cylindrical  Roller  Bearings,  Mounted 
or  Unmounted,  and  Parts  Thereof 

These  products  include  all  AFBs  that 
employ  cylindrical  rollers  as  the  rolling 
element.  Imports  of  these  products  are 
classified  under  the  following 
categories:  antifriction  rollers,  all 
cylindrical  roller  bearings  (including 
split  cylindrical  roller  bearings)  and 
piarts  thereof,  housed  or  mounted 
cylindrical  roller  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  4016.93.10,  4016.93.50, 
6909.19.5010.  8482.50.00,  8482.80.00, 
8482.91.00.  8482.99.25,  8482.99.6530, 
8482.99.6560,  8482.99.70,  8483.20.40, 
8483.20.80,  8483.30.40,  8483.30.80, 
8483.90.20.  8483.90.30,  8483.90.70. 
8708.50.50.  8708.60.50,  8708.99.4000, 
8708.99.4960.  8708.99.50,  8708.99.8080. 

3.  Spherical  Plain  Bearings,  Mounted  or 
Unmounted,  and  Parts  Thereof 

These  products  include  all  spherical 
plain  bearings  that  employ  a  spherically 
shaped  sliding  element,  and  include 
spherical  plain  rod  ends. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  6909.19.5010.  8483.30.40, 
8483.30.80.  8483.90.20,  8483.90.30. 
8485.90.00.  8708.99.4000,  8708.99.4960. 
8708.99.50.  8708.99.8080. 

The  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
They  are  not  determinative  of  the 
products  subject  to  the  orders.  The 
written  description  remains  dispositive. 

Size  or  precision  grade  of  a  bearing 
does  not  influence  whether  the  bearing 
is  covered  by  the  orders.  These  orders 
cover  all  the  subject  bearings  and  parts 
thereof  (iimer  race,  outer  race,  cage, 
rollers,  balls,  seals,  shields,  etc.) 
outlined  above  with  certain  limitations. 
With  regard  to  finished  parts,  all  such 
parts  are  included  in  the  scope  of  these 
orders.  For  unfinished  parts,  such  parts 
are  included  if  (1)  they  have  been  heat 
treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  that  are 
not  covered  by  these  orders  are  those 
that  will  be  subject  to  heat  treatment 
after  importation. 


The  ultimate  application  of  a  bearing 
also  does  not  influence  whether  the 
bearing  is  covered  by  the  orders. 
Bearings  designed  for  highly  specialized 
applications  are  not  excluded.  Any  of 
the  subject  bearings,  regardless  of 
whether  they  may  ultimately  be  utilized 
in  aircraft,  automobiles,  or  other 
equipment,  are  within  the  scope  of  these 
orders. 

B.  Scope  Determinations 

The  Department  has  issued  niunerous 
clarifications  of  the  scope  of  the  orders. 
The  following  is  a  compilation  of  the 
scope  rulings  and  determinations  the 
Department  has  made. 

Scope  determinations  made  in  the 
Final  Determinations  of  Sales  at  Less 
than  Fair  Value;  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  the  Federal 
Republic  of  Germany  (AFBs 
Investigation  ofSLTFV).  54  FR  19006, 
19019  (May  3.  1989); 

Products  Covered 

•  Rod  end  bearings  and  parts  thereof 

•  AFBs  used  in  aviation  applications 

•  Aerospace  engine  bearings 

•  Split  cylindrical  roller  bearings 

•  Wheel  hub  units 

•  Slewing  rings  and  slewing  bearings 
(slewing  rings  and  slewing  bearings 
were  subsequently  excluded  by  the 
International  Trade  Commission's 
negative  injury  determination  [see 
International  Trade  Commission: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  France,  Italy,  Japan, 
Romania,  Singapore,  Sweden, 
Thailand  and  the  United  Kingdom,  54 
FR  21488,  (May  18,  1989)) 

•  Wave  generator  bearings 

•  Bearings  (including  mounted  or 
housed  units,  and  flanged  or 
enhanced  bearings)  ultimately 
utilized  in  textile  machinery 

Products  Excluded 

•  Plain  bearings  other  than  spherical 
plain  bearings 

•  Airframe  components  unrelated  to  the 
reduction  of  friction 

•  Linear  motion  devices 

•  Split  pillow  block,  housings 

•  Nuts,  bolts,  and  sleeves  that  are  not 
integral  parts  of  a  bearing  or  attached 
to  a  bearing  under  review 

•  Thermoplastic  bearings 

•  Stainless  steel  hollow  balls 

•  Textile  machinery  components  that 
are  substantially  advanced  in 
function(s)  or  value 

•  Wheel  hub  units  imported  as  part  of 
front  and  rear  axle  assemblies;  wheel 
hub  units  that  include  tapered  roller 


bearings;  and  clutch  release  bearings 

that  are  already  assembled  as  parts  of 

transmissions 

Scope  rulings  completed  between 
April  1,  1990,  and  June  30,  1990  [see 
Scope  Rulings,  55  FR  42750  (October  23, 
1990)): 

Products  Excluded 

•  Antifriction  bearings,  including 
integral  shafi  ball  bearings,  used  in 
textile  machinery  and  imported  vdth 
attachments  and  augmentations 
sufficient  to  advance  their  function 
beyond  load-bearing/friction-reducing 
capability 

Scope  rulings  completed  between  July 
1,  1990.  and  September  30,  1990  [see 
Scope  Rulings,  55  FR  43020  (October  25, 
1990)): 

Products  Covered 

•  Rod  ends 

•  Clutch  release  bearings 

•  Ball  bearings  used  in  the  manufacture 
of  helicopters 

•  Ball  bearings  used  in  the  manufacture 
of  disk  drives 

Scope  rulings  completed  between 
April  1. 1991.  and  June  30,  1991  [see 
Notice  of  Scope  Rulings.  56  FR  36774 
(August  1,  1991}): 

Products  Excluded 

•  Textile  machinery  components 
including  false  twist  spindles,  belt 
guide  rollers,  separator  rollers, 
damping  units,  rotor  units,  and 
tension  pulleys 

Scope  rulings  published  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof;  Final  Results  of  Antidumping 
Administrative  Review  (AFBs  I),  56  FR 
31692.  31696  Quly  11. 1991): 

Products  Covered 

•  Load  rollers  and  thrust  rollers,  also 
called  mast  guide  bearings 

•  Conveyor  system  trolley  wheels  and 
chain  wheels 

Scope  rulings  completed  between  July 
1, 1991,  and  September  30,  1991  [see 
Scope  Rulings,  56  FR  57320  (November 
8. 1991)): 

Products  Covered 

•  Snap  rings  and  wire  races 

•  Bearings  imported  as  spare  parts 

•  Custom-made  specialty  bearings 

Products  Excluded 

•  Certain  rotor  assembly  textile 
machinery  components 

•  Linear  motion  bearings 

Scope  rulings  completed  between 
October  1, 1991,  and  December  31, 1991 
[see  Notice  of  Scope  Rulings.  57  FR 
4597  (February  6. 1992)): 
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Products  Covered 

•  Chain  sheaves  (forklift  truck  mast 
components) 

•  Loose  boss  rollers  used  in  textile 
drafting  machinery,  also  called  top 
rollers 

•  Certain  engine  main  shaft  pilot 
bearings  and  engine  crank  shaft 
bearings 

Scope  rulings  completed  between 
January  1,  1992,  and  March  31,  1992 
(see  Scope  Rulings,  57  FR  19602  (May 
7,  1992)): 

Products  Covered 

•  Ceramic  bearings 

•  Roller  turn  rollers 

•  Clutch  release  systems  that  contain 
rolling  elements 

Products  Excluded 

•  Clutch  release  systems  that  do  not 
contain  rolling  elements 

•  Chrome  steel  balls  for  use  as  check 
valves  in  hydraulic  valve  systems 
Scope  rulings  completed  between 

April  1, 1992,  and  June  30, 1992  (see 
Scope  Rulings,  57  FR  32973  (July  24, 
1992)): 

Products  Excluded 

•  Finished,  setnigrouad  stainless  steel 
baUs 

•  Stamless  steel  halls  for  ncm-bearisg 
me  (in  an  optical  polishing  process) 
Scope  rulings  ooaipleted  between  July 

1, 1992,  and  Septeafaer  30,  1992  ^«ee 
Scope  Rulings.  57  FK  57420  (DecMsber 
4, 1992)): 

Products  Covered 

« 

•  Certain  flexk^  it^ler  bearings  wbose 
oompoDeot  rollen  liave  a  lei^tb-t^ 
diameter  rattio  ef  less  than  4:1 

•  Model  15BM21K)  bearings 

Products  Excluded 

•  Certain  textile  machinery  compfments 
Scope  rulings  completed  between 

October  1, 1992.  and  December  31, 1992 
(see  Scope  Rulings,  58  FR  11209 
(February  24, 1993)): 

Products  Covered 

•  Certain  cylindrical  bearings  with  a 
length-to-diameter  ratio  of  less  than 
4:1 

Products  Excluded 

•  Certain  cartridge  assemblies 
comprised  of  a  machine  shaft,  a 
machined  housing  and  two  standard 
bearings 

Scope  rulings  completed  between 
January  1, 1993,  and  March  31,  f993 
(see  Scope  Rulings,  58  FR  27542  (May 
10,  1993)): 


Products  Covered 

•  Certain  cylindrical  bearings  with  a 
length-to-diameter  ratio  of  less  than 
4:1 

Scope  rulings  completed  between 
April  1,  1993,  and  June  30,  1993  [see 
Scope  Rulings.  58  FR  47124  (September 
7,  1993)): 

Products  Covered 

•  Certain  series  of  INA  bearings 
Products  Excluded 

•  SAR  series  of  ball  bearings 

•  Certain  eccentric  locking  collars  that 
are  part  of  housed  bearing  units 
Scope  rulings  completed  between 

October  1, 1993.  and  December  31.  1993 
(see  Scope  Rulings,  59  FR  8910 
(February  24,  1994)): 

Products  Excluded 

•  Certain  textile  machinery  components 
Scope  rulings  completed  after  March 

31,  1994: 

Products  Excluded 

•  Certain  textile  machinery  components 
Scope  rulings  cmapleted  between 

October  1, 1994  and  December  31, 1994 
(see  Scope  Rulingfi,  60  FR  12196  (March 
6,  1995)): 

Products.  Excluded 

•  Rotek  and  ICaydon — ^Rotek  bearings, 
models  M4  and  L£,  are  slewing  rings 
outside  tbe  scope  of  the  order. 
Sc^w  nikngs  completed  between 

April  1, 1995  and  June  30,  1995  (see 
Scope  Ruiings.  60  FR  36782  (July  18, 
1995)): 

hvducts  Covwmd 

•  Consolidated  Saw  Mill  International 
(CSNfl)  Inc.— Can^o  bearings 
contained  in  CSMI's  sawmill  debarker 
are  within  the  scope  of  the  order. 

•  Nakaniwhi  ManufKturing  Corp.— 
NaluHUchi's  stamped  steel  washer 
wiA  a  zinc  phoaphate  and  adhesive 
coating  used  in  tlie  manufacture  of  a 
ball  bearing  is  within  the  scope  of  the 
order. 

Scope  ruki^  completed  between 
January  1. 1996  and  March  31, 1996  (see 
Scope  Rulii^,  61  FR  18381  (April  25, 
1996)): 

Products  Covered 

•  Marquardt  Switches — Medium  carbon 
steel  balls  imported  by  Marquardt  are 
outside  the  scope  of  the  order. 
Scope  rulings  completed  between 

April  1, 1996  and  June  30,  1996  (see 
Scope  Rulings.  61  FR  40194  (August  1, 
1996)): 
Products  Excluded 

•  Dana  Corporation — Automotive 
compKinent,  known  variously  as  a 


center  bracket  assembly,  center 
bearings  assembly,  support  bracket,  or 
shaft  support  bearing,  is  outside  the 
scope  of  the  order. 

Issues  Appendix 

Company  Abbreviations 

Asahi — Asahi  Seiko 

FAG  Germany — FAG  Kugelfischer  Georg 

Schaefer  KGaA 
FAG  Italy— FAG  ItaUa  S.p.A,;  FAG 

Bearings  Corp. 
Hoesch— Hoesch  Rothe  Erde  AG 
INA— INA  Walzlager  Schaeffler  KG;  INA 

Bearing  Company.  Inc. 
Koyo^Koyo  Seiko  Co.  Ltd. 
NMB/Pehnec— NMB  Singapore  Ltd.: 

Felmec  Industries  (Pte.)  Ltd. 
NPB— Nippon  Pillow  Block 

Manufacturii^  Co.,  Ltd.;  Nippon 

Pillow  Blodc  Sales  Co..  Ltd.;  FYH 

Bearing  Units  USA.  Inc. 
NSK— Nippon  Seiko  K.K.;  NSK 

Corporation 
NSK-RHP-^SK  Bearings  Europe.  Ltd.; 

RHP  Bearings;  RHP  Bearings.  Inc 
NTN  Germany— NTN  Kugellagerfabrik 

(Deutschland)  C^H 
NTN — NTN  Corpwation;  NTN  Bearing 

Corporatioa  c^  America;  American 

NTN  Beuiag  Manufacturing 

CorporatioB 
Rollix— Rolkx  Oe&MMaine.  S.A. 
Sltf"  France — SICF  CoB^>agnie 

d'Applicatiaos  Mecaniques,  S.A. 

(Qamart);  ADR:  SARMA 
SKF  Gemaay— SiG='  GmWi;  SKF 

Service  GmbH;  Steyr  Walzlager 
SKF  ltaly--SKF  Industrie;  RTV-SKF 

OfilciM  de  ViHar  Perosa;  SKF 

Cuscimtti  Speciali;  SKF  Cuscinetti; 

RFT 
SKF  UK— SKF  (UK)  Limited;  SKF 

Industries;  AMPEP  Inc. 
SKF  Group— SKF-France;  SKF- 

Germany;  SKF-UK;  SKF  USA.  hic. 
SNFA— SNFA  Bearings.  Ltd. 
SNR  France — SNR  Nouvelle  Roulements 
Torrington — The  Torrington  Company 

Othar  Abbreviations 

OOP— Cost  of  Production 
OOM — Cost  of  Manutecturing 
CV — Constructed  Value 
CEP — Constnicted  Export  Price 
NV— Normal  Value 
HM— Home  Market 
HMP— Home  Market  Price 
ICC(s) — Inventory  Carrying  Costs 
ISE(s) — Indirect  Selhng  Expenses 
OEM — Original  Equipment 

Manufacturer 
POR — Period  of  Review 
PSPA— Post-Sale  Price  Adjustment 
SAA — Statement  of  Administrative 

Action 
URAA — Uruguay  Round  Agreements 

Act 
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AFB  Administrative  Determinations 

AFBs  LTFV  Investigation— Final 
Determinations  of  Sales  at  Less  than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings}  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany.  54  FR  19006  (May  3,  1989). 

AFBs  I— Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany:  Final  Results  of 
Antidumping  Duty  Admmistrative 
Review.  56  FR  31692  (July  11.  1991). 

.AFBs  II — Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et  al.:  Final 
Results  of  Antidumping  Duty 
Administrative  Re\iews,  57  FR  28360 
(June  24.  1992). 

AFBs  III — Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings}  and 
Parts  Thereof  From  France,  et  al.:  Final 
Results  of  Antidumpmg  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Dutv  Order, 
58  FR  39729  (July  26.  1993). 

AFBs  rv — Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings}  and 
Parts  Thereof  From  France,  et  al:  Final 
Results  of  Antidumping  Duty- 
Administrative  Reviews.  Partial 
Termination  of  Administrative  Re\iews. 
and  Revocation  in  Part  of  Antidumping 
Dutv  Orders.  60  FR  10900  (Februarv  28. 
1995). 

AFBs  V — Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings}  and 
Parts  Thereof  From  France,  et  al:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Partial 
Termination  of  Administrative  Reviews. 
61  FR  66472  (December  17.  1996). 

CIT  AFB  Decisions 

FAG  V  United  States.  Slip  Op.  95-158 
(CIT  1995)  fF/\G// 

FAG  Kugelfischer  Georg  Schaefer 
KGAa  V.  United  States.  932  F.  Supp  315 
(CIT  1996) /MG//J. 

FAG  UKUd  V  United  States.  Slip 
Op.  96-177  (CIT  1996)  (FAG  III}. 

Federal  .Mogul  Corp  v.  United  States, 
813  F.  Supp  856  (CIT  1993)  (Federal 
Mogul  II. 

Federal  Mogul  Corp  v.  United  States, 
839  F.  Supp  881  (CIT  1993),  vacated. 
907  F.  Supp  432  (1995)  (Federal  Mogul 
Ill- 
Federal  Mogul  Corp.  V.  United  States, 
884  F  Supp  1391  (CIT  1993}  (Federal 
Mogul  III}. 

Federal  Mogul  Corp  v  United  States, 
17  CIT  1015  (CIT  1993)  (Federal  Mogul 

nn 

Federal  Mogul  Corp  v  United  States, 
924  F.  Supp  210  (CIT  1996)  (Federal 
.Mogul  V}. 

Koyo  Seiko  Co  .  Ltd  v.  United  States. 
796  F.  Supp  1526  (CIT  1992)  (Koyo). 


NPBS  V.  United  States.  903  F.  Supp  89 
(CIT  1995)  (NPBj. 

NSK  Ltd.  V.  United  States.  910  F.Supp 
663  (CIT  1995)  fNSX/i. 

NSK  Ud.  V.  United  States,  896  F.Supp 
1263  (CIT  1995)  rA/SAC//j. 

NSK  Ud.  V  United  States,  919  F.Supp 
442  (CIT  1996)  fNSA.///]. 

NTN  Bearing  Corporation  of  America 
V.  United  States.  903  F.  Supp  62  (CIT 

l995)/■^^rA//j. 

NTN  Bearing  Corporation  of  America 
V.  United  States,  905  F.Supp. 1083  (OT 
1995)fNTiV//;. 

SKF  USA  Inc.  v.  United  States.  876  F. 
Supp  275  (CIT  1995)  (SKF). 

The  Torrington  Company  v.  United 
States.  818  F.Supp  1563  (CIT  1993) 
(Torrington  I). 

The  Torrington  Company  v.  United  ■ 
States.  832  F.Supp.  379  (CIT  1993) 
(Torrington  II}. 

The  Torrington  Companv  v.  United 
States.  881  F.Supp  622  (CIT  1995) 
(Torrington  III). 

The  Torrington  Company  v.  United 
States.  926  F.  Supp  1151  (CIT  1996) 
(Torrington  I\'). 

CAFC  AFB  Decisions 

NTN  Bearing  Corp.  v.  United  States. 
74  F.3d  1204  (CAFC  1995)  (NTN III). 

The  Torrington  Company  v.  United 
States.  44  F.  3d  1572  (CAFC  1994) 
(Torrington  V). 

The  Torrington  Company  v.  United 
States.  82  F.3d  1039  (CAFC  1996) 
(Torrington  VI). 

1.  Assessment 

Comment:  NMB/Pelmec  argues  that, 
in  calculating  the  assessment  rate  in  this 
review,  the  Department  should  use  the 
statute  and  regulations  in  effect  as  of 
December  31,  1994,  rather  than  the 
antidumping  statute  effective  as  of 
)anuar\'  1.  1995.  It  notes  that  the 
Statement  of  Administrative  Action 
(H.R.  Doc.  316.  Vol.  1,  103d  Cong.,  2d 
sess.  (1994))  (SAA)  states  that  "there  are 
two  express  exceptions  to  the  general 
transition  rule  in  Article  18.3  In  the 
case  of  refund  procedures  under  Article 
9.3,  national  authorities  will  use  the 
rules  in  effect  at  the  time  of  the  most 
recent  determination  or  review 
applicable  to  the  calculation  of  dumping 
margins,"  citing  the  SAA  at  819.  NMB/ 
Felmec  argues  that  this  exception  must 
be  interpreted  to  mean  that  the 
assessment  rate  should  be  calculated 
using  the  same  rules  which  were  used 
to  calculate  the  original  deposit  rate  for 
entries  subject  to  the  review  or  refund 
procedure.  It  contends  that,  because  the 
most  recent  cash-deposit  determination 
which  applied  to  the  entries  during  the 
1994/95  administrative  review  was 
AFBs  IV.  the  assessment  rate  for  the 


1994/95  entries  should  also  be 
determined  using  the  statute  and 
regulations  in  effect  as  of  December  31, 
1994.  Therefore,  NMB/Pelmec  asserts, 
the  Department  should  calculate  the 
assessment  rate  under  the  prior  law  by 
making  an  exporter's-sales-price-offset 
adjustment,  by  including  any  below-cost 
sales  in  the  calculation  of  profit  for  CV. 
and  by  not  making  a  CEP-profit 
adjustment  to  U.S.  sales. 

Torrington  maintains  that  the  U.S. 
practice  is  not  inconsistent  with  Article 
18.3.1  and  that  the  Department  should 
apply  the  new  law  to  calculate 
assessment  rates  for  this  review  period. 
It  notes  that,  because  refund 
instructions  will  not  be  provided  to 
Customs  until  after  this  review  is 
completed,  the  final  results  for  this 
review  will  be  the  "most  recent 
determination  or  review"  as  referred  to 
by  Article  18.3.1. 

Department's  Position:  We  agree  with 
Torrington.  In  this  case,  the  "most 
recent  review"  for  purposes  of  refund 
procedures  is  the  final  results  for  1994/ 
95  review.  Therefore,  the  rules 
applicable  to  the  calculation  of  dumping 
margins  for  the  1994/95  review  are  the 
provisions  of  the  statute  effective 
January  1, 1995  and  the  regulations,  as 
amended  by  the  interim  regulations 
effective  May  11,  1995  [see  SAA  at  819 
and  895). 

2.  Facts  Available 

We  determine,  in  accordance  with 
section  776(a)  of  the  Tariff  Act,  that  the 
use  of  facts  available  as  the  basis  for  the 
weighted-average  diunping  margin  is 
appropriate  for  SNFA,  Hof&nan  U.K.. 
and  Rose  Bearings,  all  with  respect  to 
BBs  and  CRBs,  for  Torrington 
Nadellager  with  respect  to  CRBs  only, 
and  for  SKF  France  with  respect  to  SPBs 
only,  because  these  firms  did  not 
respond  to  our  antidumping 
questionnaire.  We  find  that  these  firms 
have  withheld  "information  that  has 
been  requested  by  the  administering 
authority."  Furthermore,  we  determine 
that,  pursuant  to  section  776fb)  of  the 
Tariff  Act,  it  is  appropriate  to  make  an 
inference  adverse  to  the  interests  of 
these  companies  because  they  failed  to 
cooperate  by  not  responding  to  our 
questionnaire.  For  the  weighted-average 
dumping  margins  of  these  firms,  we 
have  used  the  highest  rate  from  any 
prior  segment  of  the  respective 
proceeding  as  adverse  facts  available. 
Such  data  is  considered  secondary 
information  within  the  meaning  of 
section  776(c)  of  the  Tariff  Act. 

Section  776(c)  of  the  Tariff  Act 
provides  that  the  Department  shall,  to 
the  extent  practicable,  corroborate 
secondary  information  from 
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independent  sources  reasonably  at  its 
dispos«il.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  "corroborate"  means  simply  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value  [see  H.R.  Doc.  316, 
Vol.  1, 103d  Cong.,  2d  sess.  870  (1994)). 
To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  for  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  soiut:es  for  calctilated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  Witl^ 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  not  relevant.  Where 
circiunstances  indicate  that  the  selected 
maigin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  6812,  6814  (February  22. 
1996)  (Fresh  Cut  Flowers)  (where  the 
Department  disregarded  the  highest 
margin  as  adverse  best  information 
available  because  the  margin  was  based 
on  another  company's  uncharacteristic 
business  expense  resulting  in  an 
unusually  high  margin)). 

In  this  case,  for  SKF  France,  SNFA, 
Torrington  Nadellager.  Hofftnan  U.K. 
and  Rose  Bearings,  we  have  used  the 
highest  rate  from  any  prior  segment  of 
the  respective  proceeding  as  adverse 
facts  available.  These  rates  are  the 
highest  available  rates  and  no  evidence 
exists  in  the  record  that  indicates  that 
the  selected  margins  are  not  appropriate 
as  adverse  facts  available. 

We  also  determine,  in  accordance 
with  section  776(a)  of  the  Tariff  Act, 
that  the  use  of  facts  available  as  the 
basis  for  the  weighted-average  dumping 
margin  is  appropriate  for  NPB  because, 
despite  the  Department's  attempts  to 
verify  necessary  information  provided 
by  MPS.  the  Department  could  not 
verify  the  information  as  required  under 
section  782(i)  of  the  Tariff  Act. 
Furthermore,  section  782(e)  of  the  Tariff 
Act  authorizes  the  Department  to 
decline  to  consider  information  that  is 
submitted  by  an  interested  party  that  is 
necessary  to  the  detennination  under 


certain  circumstances,  such  as  when 
such  information  is  so  incomplete  that 
it  cannot  serve  as  a  reUable  basis  for 
reaching  the  applicable  determination 
or  when  such  information  cannot  be 
verified. 

Generally,  and  in  the  process  of 
verification,  the  Department's  analysis 
of  the  completeness  of  a  respondent's 
U.S.  sales  database  is  essential  because 
the  database  is  used  to  calciilate  the 
dumping  duties.  Where  we  have 
allowed  for  reduced  reporting  but 
determine  that  U.S.  sales  are  missing 
from  the  database,  we  eire  especially 
concerned  about  the  reliability  and 
accuracy  of  any  margin  we  might 
calculate.  An  incomplete  U.S.  and  HM 
sales  database  is  normally  sufficient  to 
render  a  respondent's  response 
inadequate  for  the  purpose  of 
calculating  a  dumping  margin.  See,  e.g., 
Persico  Pizzamiglio,  S.A.  v.  United 
States,  Slip  Op.  94-61  (CIT  1994) 
[Persico)  (upholding  the  Department's 
use  of  best  information  available  for  a 
respondent  who  was  unable  to 
demonstrate  the  completeness  of  its  U.S. 
sales  at  verification). 

It  is  our  practice  to  examine  at 
verification  only  a  selected  subset  of  the 
reported  U.S.  sales,  a  practice  that  the 
err  has  upheld.  See  Bomont  Industries 
V.  United  States,  733  F.Supp.  1507, 
1508  (CIT  1990)  ("verification  is  like  an 
audit,  the  purpose  of  which  is  to  test 
information  provided  by  a  party  for 
accuracy  and  completeness.  Normally 
an  audit  entails  selective  examination 
rather  than  testing  of  an  entire 
universe  ");  see  also  Monsanto  Co.  v. 
United  States,  698  F.  Supp.  275,  281 
(CIT  1988)  ("verification  is  a  spot  check 
and  is  not  intended  to  be  an  exhaustive 
examination  of  the  respondent's 
business").  Generally,  we  assume  that 
the  selected  subset  of  U.S.  sales  is 
representative  of  the  entire  universe  of 
U.S.  sales. 

Where  we  find  discrepancies  in  this 
subset,  we  judge  the  effect  on  the 
imexamined  portion  of  the  response. 
Where  we  determine  that  U.S.  sales  are 
misreported  (in  critical  areas,  such  as 
model  number  and  further- 
manufacturing  status)  in  a  selected 
subset,  we  are  particularly  concerned 
about  the  reliability  and  accuracy  of  any 
margin  or  duties  we  might  calculate 
from  the  database. 

In  addition,  the  Department's 
identification  of  further-manufactured 
sales  is  essential  in  order  for  the 
Department  to  conduct  two  critical 
portions  of  its  analysis.  First,  in  the 
course  of  the  Department's  model 
matching  analysis,  the  unique  model 
number  associated  with  a  particular 
model  determines  the  appropriate  home 


market  model  to  match  to  the  U.S.  sale. 
Second,  in  determining  the  adjustments 
to  CEP.  we  are  dependent  on  the  data 
a  respondent  provides  in  order  for  us  to 
identify  whether  to  deduct  such  costs  of 
further  manufacturing,  hvfact,  section 
772(d)(2)  of  the  Tariff  Act  requires  us  to 
reduce  the  price  we  use  to  establish  CEP 
by  "the  cost  of  any  further  manufacture 
or  assembly."  Thus,  our  questionnaire 
requires  that  respondents  identify 
further-manufactured  sales  and  provide 
a  unique  code  to  identify  the  bearing 
model  as  entered  on  a  sale-by-sale  basis. 
The  questionnaire  also  requires  that  the 
cost  of  further  manufacturing  be 
reported  on  a  model-specific  basis. 

Despite  our  efforts  at  verification,  we 
were  unable  to  verify  information  which 
is  necessary  and  must  be  verified  in 
order  for  us  to  make  a  determination 
under  section  751  of  the  Tariff  Act. 
Sp)ecifically.  we  were  unable  to  verify 
the  data  NPB  provided  concerning  its 
U.S.  and  HM  sales.  Most  significantly, 
we  found  that  NPB's  U.S.  and  HM 
databases  were  incomplete.  In  this  case, 
we  examined  at  verification  the  sales 
reported  for  three  of  the  six  sample 
weeks  and  found  missing  U.S.  sales  in 
all  three  weeks.  As  we  have  indicated 
above,  incompleteness  of  these 
databases,  particularly  the 
incompleteness  o^the  U.S.  sales 
database,  was  crucial  and  was  a  factor 
which,  by  itself,  was  an  adequate  basis 
for  our  determination  to  use  facts 
available. 

We  also  found  that  NPB's  U.S. 
database  was  inaccurate.  In  a 
supplemental  response,  NPB  reported 
that  only  12  models  entered  the  United 
States  as  housed  models  during  the 
POR.  Yet  at  verification,  during  which 
we  selected,  at  random,  a  limited 
number  of  entry  documents,  we 
discovered  an  additional  five  models 
that  entered  as  housed  models  during 
the  POR.  NPB's  U.S.  sales  hsting 
contained  sales  of  these  five  models. 
However.  NPB  reported  that  these  sales 
entered  as  unhoused  bearings  that  were 
further-manufactured  in  the  United 
States.  The  contradiction  between  NPB's 
entry  documents  and  its  response 
prompted  us  to  elicit  support  for  its 
further-manufacturing  claim.  While 
records  NPB  provided  do  demonstrate 
that  some  assembly  did  take  place 
during  the  POR.  these  same  records 
docimient  assembly  that  occurred  six 
months  after  the  last  of  the  five  U.S. 
sales.  NPB  could  not  support  its  claim 
that  further  manufacturing  occurred 
prior  to  the  selected  sales,  nor  did  NPB 
provide  evidence  of  entries  of  unhoused 
bearings  prior  to  the  dates  of  sale. 
Therefore,  NPB  could  not  support  the 
designation  of  these  sales  as  being 
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further-manufactured  merchandise.  See 
United  States  Sales  Verification  Report, 
dated  June  13,  1996.  Because  we 
reviewed  a  limited  number  of  randomly- 
selected  entry  documents  and  U.S. 
sales,  we  must  conclude  that,  had  we 
examined  all  possible  docxmaentation. 
we  would  have  found  additional  models 
and  sales  that  were  incorrectly  reported 
as  further-manufactured  merchandise. 
Because  we  found  NPB's  reporting  of 
this  information  to  be  inaccurate,  we 
cannot  calculate  CEP  properly  as 
directed  by  section  772(d)  of  the  Tariff 
Act  nor  can  we  match  approximately 
two-thirds  of  NPB's  sales  to  the  correct 
HM  model. 

Thus  we  have  determined  that 
although  NPB  provided  information  we 
requested  which  was  necessary  in  order 
for  the  us  to  perform  our  analysis,  the 
information  could  not  be  verified  as 
required  by  section  782(i)  of  the  Tariff 
Act.  Thus,  in  accordance  with  section 
782(e)(2)  of  the  Tariff  Act,  we  have 
declined  to  consider  information 
submitted  by  NPB  because  it  could  not 
be  verified.  Because  we  were  unable  to 
verify  necessary  information,  in 
addition  to  the  fact  that  NPB  failed  to 
support  its  designation  of  certain  sales 
as  being  further-manufactured 
merchandise,  we  were  unable  to  employ 
our  normal  antidumping  analysis. 
Under  section  776(a)  of  the  Tariff  Act, 
we  are  required,  in  reaching  our 
determination,  to  use  facts  available 
because  we  could  not  verify  NPB's  data. 
Thus,  for  NPB.  we  have  determined  that 
it  is  appropriate  to  select  from  the  facts 
otherwise  available  to  the  Department. 

In  selecting  from  among  the  facts 
otherwise  available,  the  Department  is 
authorized,  under  section  776(b)  of  the 
Tariff  Act,  to  use  an  inference  that  is 
adverse  to  the  interests  of  a  party  if  the 
Department  finds  that  the  party  has 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  (the 
Department's)  request  for  information. 
We  examined  whether  NPB  had  acted  to 
the  best  of  its  ability  in  responding  to 
our  requests  for  information,  such  as 
U.S.  sales  data.  We  took  into 
consideration  the  fact  that,  as  an 
experienced  respondent  in  reviews  of 
the  AFBs  orders,  its  ability  to  comply 
with  our  requests  for  information  could 
be  distinguished  from,  for  example,  the 
ability  of  a  less  experienced  company. 
Thus,  NPB  can  reasonably  be  expected 
to  know  which  types  of  essential  data 
we  request  in  each  review  under  this 
order,  and  to  be  conversant  with  the 
form  and  manner  in  which  we  require 
submission  of  the  data.  We  note  that 
NPB  committed,  in  this  review,  some  of 
the  same  errors  and  discrepancies 
regarding  the  completeness  and 


accuracy  of  its  sales  databases  that  it 
made  in  previous  reviews  of  the  instant 
order 

In  addition  to  taking  into  account  the 
experience  of  a  respondent,  the 
Department  may  find  it  appropriate  to 
examine  whether  the  respondent  has 
control  of  the  data  which  the 
Department  is  unable  to  verify  or  rely 
upon.  The  record  reflects  that  NPB  was 
in  control  of  the  data  which  was  vital  to 
our  dumping  calculations  and  which  we 
were  unable  to  verify  or  rely  upon.  See 
analysis  memorandum  from  Holly  A. 
Kuga  to  Joseph  A.  Spetrini.  dated  June 
27,  1996. 

An  additional  factor  we  have 
considered,  is  the  extent  to  which  NPB 
might  have  benefitted  from  its  own  lack 
of  cooperation.  The  SAA  states  that 
"(wlhere  a  party  has  not  cooperated, 
[the  Department]  may  employ  adverse 
inferences  about  the  missing 
information  to  ensure  that  the  party 
does  not  obtain  a  more  favorable  result 
by  failing  to  cooperate  than  if  it  had 
cooperated  fully." /d.  at  870.  In 
accordance  with  our  policy,  we 
considered  the  overall  effect  of  NPB's 
errors.  In  this  case,  we  have  determined 
that  the  use  of  the  flawed  response 
would  have  yielded  a  more  favorable 
margin  for  NPB.  See  analysis 
memorandum  from  Holly  A.  Kuga  to 
Joseph  A.  Spetrini.  dated  June  27,  1996. 

In  light  of  NPB's  familiarity  with  the 
annual  review  process  under  the  order 
on  AFBs  from  Japan,  its  control  of  the 
necessary  data,  and  the  potential 
benefits  it  may  have  received,  we  have 
determined  that  NPB  failed  to  act  to  the 
best  of  its  ability  in  providing  the  data 
we  requested.  Therefore,  in  accordance 
with  section  776(b)  of  the  Tariff  Act,  we 
have,  on  the  basis  of  the  record  in  this 
case,  determined  that  it  is  appropriate 
for  us  to  make  the  adverse  inference 
authorized  under  that  subsection  of  the 
statute.  Accordingly,  for  these  final 
results,  we  continue  to  base  NPB's 
margin  on  adverse  facts  available. 

In  selecting  a  margin  which  would 
appropriately  reflect  our  decision  to  use 
adverse  facts  available  for  NPB,  we 
examined  the  rates  apphcable  to  ball 
bearings  from  Japan  throughout  the 
course  of  the  proceeding.  As  adverse 
facts  available,  we  have  selected  a  rate 
of  45  83  percent,  which  reflects  the  all- 
others  rate  from  the  Less  Than  Fair 
Value  (LTFV)  investigation  and  is  a  rate 
which  we  have  applied  to  NPB  in 
previous  proceedings  under  the  old  law 
concernmg  AFBs  from  Japan.  Given 
NPB's  level  of  participation  in  this 
segment  of  the  proceeding,  we 
detennine  that  this  rate  is  sufficiently 
adverse  to  encourage  full  cooperation  in 
future  segments  of  the  proceeding. 


As  indicated  above,  section  776(c)  of 
the  Tariff  Act  requires  the  Department 
to  corroborate  secondary  information 
used  as  facts  available  to  the  extent 
practicable.  "Secondary  information  is 
information  derived  from  the  petition 
that  gave  rise  to  the  investigation  or 
review,  the  final  determination 
concerning  the  subject  merchandise,  or 
any  previous  review  under  section  751 
concerning  the  subject  merchandise." 
SAA  at  870.  Because  the  facts  available 
applied  to  NPB  for  this  review  is 
secondary  information  within  the 
meaning  of  section  776(c)  of  the  Tariff 
Act,  we  have,  in  accordance  with 
section  776(c),  corroborated  this 
information  with  independent  sources. 

As  noted  above  in  our  discussion  of 
corroboration  with  regard  to  other 
respondents,  the  SAA  provides  that 
"corroborate"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  SAA  at  870).  After 
reviewing  the  record,  we  are  satisfied 
that  this  information  has  probative 
value  because  it  includes  the  average  of 
calculated  margins  from  the  LTFV 
investigation  of  this  order.  Thus,  we 
have  determined  that  information  and 
inferences  which  we  have  appUed  are 
reasonable  to  use  under  the 
circvumstances  of  this  review.  See  SAA 
at  869.  Furthermore,  there  is  no  reliable 
evidence  on  the  record  indicating  that 
this  selected  margin  is  not  appropriate 
as  adverse  facts  available.  (See,  e.g.. 
Fresh  Cut  Flowers.) 

Comment:  NPB  contends  that  the 
Department  erred  in  assigning  it  a 
margin  based  on  adverse  facts  available. 
NPB  contends  the  following:  (1)  It 
classified  all  U.S.  housed,  unhoused, 
and  further-manufactured  models 
properly;  (2)  it  reported  its  U.S.  sales 
properly;  (3)  errors  in  its  reporting  of 
certain  U.S.  sales  and  adjustments  are 
limited  and  correctable;  and  (4)  it 
reported  nearly  all  of  its  home  market 
sales  properly.  NPB  argues  that, 
although  it  did  make  some  errors  in  its 
response,  the  errors  are  small  in  number 
and  are  determinable  in  extent.  NPB 
requests  that  the  Department  use  that 
portion  of  its  response  which  is  free  of 
errors  and,  if  it  still  finds  NPB's 
reporting  of  further-manufactured  items 
in  error,  limit  its  application  of  facts 
available  to  the  U.S.  sales  of  five 
particular  models  the  Department 
identified  as  improperly  reported  in  its 
verification  report.  Moreover,  NPB 
contends  that  application  of  adverse 
facts  available  is  not  appropriate 
because  NPB  acted  to  the  best  of  its 
ability. 

NPB  notes  that  the  dominant  issue  in 
the  Department's  analysis  memorandum 
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of  June  27.  1996,  regards  NPB's 
reporting  of  housed,  unhoused,  and 
further-manufactured  models,  NPB 
contends  that  all  of  its  U.S.  sales  ve 
CEP  sales,  and.  as  such,  the 
questionnaire  required  NPB  to  report  its 
sales  to  the  first  unaffiliated  customer 
during  the  POR  and  not  its  entries  of  the 
merchandise  during  the  POR.  NPB 
states  that  approximately  one-third,  of 
NPB's  U.S.  sales  are  of  unhoused 
bearings  and  are  imported  as  such,  and 
that  it  sells  the  vast  majority  of  the 
remaining  sales  as  housed  bearings 
which  are  further-manufactured  from 
imhoused  bearings.  NPB  contends  that 
it  reported  both  of  these  categories  of 
U.S.  sales  properly.  NPB  asserts  that 
only  five  models  (which  the  Department 
discovered  at  verification  had  entered 
the  United  States  as  housed  models]  are 
in  dispute.  NPB  contends  that  its 
reporting  of  sales  of  the  five  models  is 
appropriate.  NPB  argues  that,  because  a 
bearing  imported  as  a  housed  unit  and 
a  bearing  that  is  imported  as  an 
unhoused  unit  and  further- 
manufactured  into  a  housed  unit  are 
physically  indistinguishable,  it  is 
impossible  to  determine  whether  the 
particular  merchandise  withdrawn  from 
inventory  for  sale  was  imported  as  a 
housed  bearing  or  was  further 
manufactiu«d  into  a  housed  bearing 
without  tracing  the  particular 
merchandise  to  a  particular  U.S. 
Customs  entry.  NPB  argues  that  it 
cannot  make  such  a  link  and  contends 
that  the  Department  has  recognized  that, 
generally,  it  cannot  tie  sales  to  entries, 
citing  AFBs  III  at  28360. 

Because  the  five  models,  which  NPB 
contends  were  imported  as  both  boused 
and  unhoused  models,  contain 
"bearings  exported  to  the  United  States 
prior  to  any  further  processing  in  the 
United  States,"  and  because  each  model 
which  underwent  a  further- 
manufacturing  process  contains 
"bearings  exported  to  the  United  States 
prior  to  any  further  processing  in  the 
United  States,"  NPB  asserts  that  it 
identified  each  of  these  five  models 
properly  as  further-manufactured 
models.  NPB  states  that  the 
Department's  analysis  memorandum, 
dated  June  27,  1996,  failed  to  cite  any 
statute,  regulation,  or  questionnaire 
instruction  that  required  NPB  to  report 
otherwise.  Moreover,  NPB  contends  that 
it  provided  "assembly  audit  Usts"  that 
demonstrate  that  there  was  some  further 
manufacturing  of  these  models  during 
the  POR.  Therefore,  NPB  contends  that 
it  responded  properly  to  the 
questionnaire. 

Torrington  argues  that  the  Department 
is  statutorily  required  to  use  facts 
available  in  cases  where  it  is  unable  to 


verify  the  accuracy  of  the  information 
respondent  submits  and  may  apply  an 
adverse  assumption  if  it  determines  that 
the  firm  has  not  complied  to  the  best  of 
its  ability.  Torrington  asserts  that,  as  a 
whole,  the  number  and  significance  of 
NPB's  errors  and  omissions  constitute  a 
failed  verification,  noting  that  the  most 
serious  of  NPB's  deficiencies  was  the 
Department's  inability  to  verify  the 
completeness  of  the  HM  and  U.S.  sales 
databases.  Torrington  asserts  that  the 
complete  and  accurate  reporting  of  sales 
databases  goes  to  the  heart  of  the 
antidumping  proceeding,  citing  Federal- 
MoguIIVal  1020.  Further.  Torrington 
states  that  in  AFBs  II.  the  Department 
applied  best  information  available  to 
NPB  because  NPB  failed  to  report  a 
substantial  number  of  its  HM  sales. 
Torrington  contends  that  both  the 
significance  and  number  of  omissions 
and  errors  with  NPB's  response  in  this 
review  call  for  a  similar  result,  citing 
NPB  at  93-95. 

Moreover,  Torrington  argues  that, 
because  NPB  had  control  of  the  data 
requested  in  the  Department's 
questionnaire  and,  given  that  NPB  has 
participated  in  many  previous  reviews 
and  is  knowledgeable  of  the  correct  data 
to  report,  NPB  did  not  act  to  the  best  of 
its  ability.  Torrington  requests  that  the 
Department  apply  a  margin  based  on 
adverse  facts  available  for  the  final 
results. 

Department's  Position:  We  agree  with 
Torrington.  In  this  case,  we  are  required 
to  use  facts  available  because  we  were 
unable  to  verify  NPB's  response. 
Furthermore,  in  using  facts  available. 
we  are  authorized  to  employ  an 
inference  adverse  to  the  interests  of  NPB 
because  we  have  determined  that  NPB 
has  failed  to  act  to  the  best  of  its  ability 
in  responding  to  our  requests  for 
necessary  information.  "Thus,  for  these 
final  results,  as  adverse  facts  available, 
we  have  selected  a  rate  of  45.83  percent, 
which  reflects  the  all-others  rate  from 
the  LTTV  investigation  and  is  a  rate 
which  we  have  applied  to  NPB  in 
previous  proceedings  under  the  old  law 
concerning  AFBs  from  Japan.  As  stated 
above,  in  light  of  NPB's  level  of 
participation  in  this  segment  of  the 
proceeding,  we  determine  that  this  rate 
is  sufficiently  adverse  to  encourage  full 
cooperation  in  future  segments  of  the 
proceeding. 

We  disagree  with  NPB's  vew  that  it 
reported  its  U.S.  sales  correctly,  that 
errors  in  its  reporting  of  certain  U.S. 
sales  and  adjustments  are  Umited  and 
correctable,  and  that  it  reported  nearly 
all  of  its  home  market  sales  properly-  As 
we  have  stated  above,  it  is  our  practice 
to  examine  at  verification  only  a 
selected  subset  of  the  reported  U.S. 


sales,  a  practice  that  the  CIT  has  upheld. 
See  Bomont  Industries  v.  United  States, 
733  F.Supp.  1507,  1508  (CIT  1990);  see 
also  Monsanto  Co.  v.  United  States.  698 
F.  Supp.  275,  281  (OT  1988).  As 
discussed  above,  we  assume  that  the 
randomly  selected  subset  of  U.S.  sales  is 
representative  of  the  entire  universe  of 
U.S.  sales.  In  this  case,  we  found 
discrepancies  and  omissions  in  this 
subset.  Thus,  in  accordance  with  our 
normal  practice,  we  judged  the  effect  on 
the  unexamined  portion  of  NPB's 
response.  Because  we  determined  that 
U.S.  sales  had  been  omitted,  we  are 
concerned  about  the  reliabihty  and 
accuracy  of  any  margin  or  duties  we 
might  calculate  irom  NPB's  database. 
We  reiterate  that  an  incomplete  U.S.  and 
HM  sales  database  is  normally  sufficient 
to  render  a  respondent's  resf>onse 
inadequate  for  the  purpose  of 
calculating  a  ...omping  margin  See,  e.g., 
Persico  Pizzamiglio,  S.A.  v   United 
States.  Shp  Op.  94-61  (CIT  1994) 
[Persico)  (upholding  the  Department  s 
use  of  best  information  available  for  a 
respondent  who  was  unable  to 
demonstrate  the  completeness  of  its  US 
sales  at  verification). 

We  also  disagree  with  NPB's  assertion 
that  it  classified  all  housed,  unhoused, 
and  further-manufactured  models 
properly.  NPB  was  unable  to  support  its 
designation  of  cenain  U.S.  sales  as 
further-manufactured  sales.  See  U.S. 
Sales  Verification  Report,  dated  June  13. 
1996  at  9.  We  also  disagree  with  NPB 
that  it  was  required  to  report  its  further- 
manufactured  sales  in  a  sales-specific 
manner. 

As  explained  above,  identification  of 
further-manufactured  sales  is  essential 
in  order  for  the  Department  to  conduct 
two  critical  portions  of  its  analysis. 
First,  the  unique  model  number 
determines  the  appropriate  home 
market  model  to  match  to  the  U.S.  sale. 
(In  this  case,  NPB  reported  HM  sales  of 
models  that  matched  both  the  "housed" 
bearings  and  the  "unhoused"  bearings.) 
Second,  in  determining  the  price 
adjustments  to  calculate  CEP.  we  are 
dependent  on  the  data  NPB  provides  to 
identify  whether  to  deduct  such  costs  of 
further  manufacturing.  Section  772(d)(2) 
of  the  Tarifi'  Act  requires  us  to  reduce 
the  price  we  use  to  establish  CEP  bv 
"the  cost  of  any  further  manufacture  or 
assembly*   *   *"  Our  questionnaire 
requires  that  respondents  identif)' 
further-manufartured  sales  and  provide 
a  unique  code  to  identify  the  bearing 
model  as  entered  on  a  sale-by-sale  basis. 
The  questionnaire  also  requires  that  the 
cost  of  further  manufacturing  be 
reported  on  a  model-specific  basis 
Thus,  contrary  to  NPB's  assertion,  we 
have  determined  that  NPB  had  an 
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obligation  to  identify  and  report  this 
data  on  a  sales-specific  basis. 

NPB  suggests  mat  its  misreportings 
are  limited  to  the  five  particular  models 
that  we  discovered  at  verification. 
However,  as  we  have  indicated  above, 
because  we  re^aewed  a  limited  number 
of  randomly-selected  entry  documents, 
we  must  conclude  that,  had  we 
examined  all  possible  documentation. 
we  would  have  found  additional  models 
and  sales  that  were  incorrectly  reported 
as  further-manufactured  merchandise. 
Moreover,  because  NPB  did  not  identif)' 
the  unique  model  number  on  a  sale- 
specific  basis  correctly,  we  are  unable  to 
match  approximately  two-thirds  of 
NPB's  U.S.  sales  of  housed  models  to  an 
appropriate  NV  or  calculate  CEP 
properly. 

As  we  have  indicated  above,  in  this 
case,  inaccuracy  of  NPB's  databases, 
particularly  the  inaccuracy  of  its  U.S. 
sales  database,  was  crucial  and  was  a 
factor  which,  by  itself,  was  an  adequate 
basis  for  our  determination  to  use  facts 
available.  However,  our  attempted 
verifications  yielded  additional  flaws  in 
NPB's  response,  providing  further  bases 
for  our  decision  to  employ  facts 
available.  For  example,  we  found  that 
NPB  did  not  report  a  particular  type  of 
price  adjustment  for  sales  to  its  largest 
HM  customer,  and  that  NPB  understated 
entered  values  and  thus  under- reported 
all  adjustments  to  CEP  that  were 
allocated  by  entered  value.  (For  a 
complete  Usting  of  all  flaws,  see  the 
analysis  memorandum  from  Holly  A. 
Kuga  to  Joseph  A.  Spetrini,  dated  June 
27,  1996.  For  a  more  detailed  discussion 
of  NPB's  post-preliminar\'  arguments 
and  our  position  on  these  flaws,  see 
analysis  memorandum  dated  January  3, 
1997.) 

Because  of  the  gravity  and  the 
magnitude  of  the  flaws  in  NPB's 
response,  we  have  determined  that 
NPB's  information  is  unverifiable,  and 
that  there  is  no  record  evidence 
demonstrating  that  errors  in  NPB's 
reporting  of  certain  of  its  U.S.  sales  are 
limited  and  correctable.  Accordingly. 
we  disagree  with  NPB's  view  on  this 
issue.  Thus,  as  explained  above,  we 
must  use  facts  available  in  determining 
a  margin  for  NPB,  as  required  under 
section  776(a)  of  the  Tariff  Act. 

We  also  disagree  with  NPB  that  an 
adverse  inference  is  not  warranted  in 
determining  a  margin  for  NPB  because, 
as  required  under  section  776(b),  we 
find  that  NPB  has  not  acted  to  the  best 
of  its  ability  in  responding  to  our 
requests  for  information.  As  noted 
above,  NPB  has  participated  in 
numerous  reviews  and  verifications  in 
this  proceeding  and  is  aware  of  the  type 
of  information  we  require.  However. 


NPB  has  failed  to  provide  two 
fundamental  elements  of  a  response:  a 
complete  sales  listing  and  correct 
identification  of  further-manufactured 
sales  and  models.  The  identification  of 
further-manufactured  sales  and  their 
unique  model  numbers  (as  entered)  is 
not  a  new  requirement  of  the  URAA. 
Contrary-  to  NPB's  assertions,  the  fact 
that  NPB  could  not  support  its  reporting 
of  this  critical  information  cannot  be 
attributed  to  one  of  the  "subtle  changes" 
in  the  antidumping  law  which,  as  NPB 
suggests,  prevented  it  from  knowing 
which  data  to  report.  Nor  was  the 
questionnaire  vague  m  this  regard. 
Likewise,  the  complete  reporting  of  U.S. 
and  HM  sales  is  not  a  new  concept 
under  the  URAA.  Furthermore,  we  note 
that  NPB  made  numerous  other  errors  in 
its  response  that  worked  in  its  favor.  See 
the  analysis  memorandum  from  Holly 
A.  Kuga  to  Joseph  A.  Spetrini,  dated 
June  27,  1996. 

As  we  have  indicated  above,  in 
accordance  with  our  policy,  we 
considered  the  overall  effect  of  the 
errors  to  ensure  that  NPB  does  not 
obtain  a  more  favorable  result  by  failing 
to  cooperate  than  if  it  had  cooperated 
fully.  'Thus,  an  additional  factor  we  have 
considered  is  the  extent  to  which  NPB 
might  have  benefited  from  failing  to 
cooperate  fully  if  we  had  not  made  our 
determination  on  the  basis  of  facts 
available.  See  SAA  at  870.  In  this  case, 
we  have  determined  that  the  use  of  the 
flawed  response  would  have  yielded  a 
more  favorable  margin  for  NPB.  See 
analysis  memorandum  from  Holly  A. 
Kuga  to  Joseph  A.  Spetrini,  dated  June 
27,  1996.  Furthermore,  no  comments 
have  dissuaded  us  from  our  view  that 
NPB  has  failed  to  act  to  the  best  of  its 
ability  in  responding  to  our  requests  for 
necessary  information.  Thus,  in 
disagreement  with  NPB's  view,  for  these 
final  results,  we  have  applied  adverse 
facts  available  to  NPB  in  accordance 
with  section  776(c)  of  the  Tariff  Act. 

3.  Discounts,  Rebates,  and  Post-Sale 
Price  Adjustments  (PSPAs) 

We  have  accepted  claims  for 
discounts,  rebates,  and  other  billing 
adjustments  as  direct  adjustments  to 
price  if  we  determined  that  the 
respondent,  in  reporting  these 
adjustments,  acted  to  the  best  of  its 
ability  and  that  its  reporting 
methodology  was  not  unreasonably 
distortive.  VVe  did  not  treat  such 
adjustments  as  direct  (or  indirect) 
sellmg  expenses,  but  rather  as  direct 
adjustments  necessary  to  identify  the 
correct  starting  price.  While  we  prefer 
that  respondents  report  these 
adjustments  on  a  transaction-specific 
basis  (or,  where  a  single  adjustment  was 


granted  for  a  group  of  sales,  as  a  fixed 
and  constant  percentage  of  the  value  of 
those  sales),  we  recognize  that  this  is 
not  alvypys  feasible,  particularly  given 
the  extremely  large  volume  of 
transactions  involved  in  these  AFBs 
reviews.  It  is  inappropriate  to  reject 
allocations  that  are  not  unreasonably 
distortive  in  favor  of  facts  otherwise 
available  where  a  fully  cooperating 
respondent  is  unable  to  report  the 
information  in  a  more  specific  manner. 
See  section  776  of  the  Tariff  Act;  see 
also  Facts  Available,  above. 
Accordingly,  we  have  accepted  these 
adjustments  when  it  was  not  feasible  for 
a  respondent  to  report  the  adjustment 
on  a  more  specific  basis,  provided  that 
the  allocation  method  the  respondent 
used  does  not  cause  unreasonable 
inaccuracies  or  distortions. 

In  applying  this  standard,  we  have  not 
rejected  an  allocation  method  solely 
because  the  allocation  includes 
adjustments  granted  on  merchandise 
that  is  not  subject  to  these  reviews  (out- 
of-scope  merchandise).  However,  such 
allocations  are  not  acceptable  where  we 
have  reason  to  believe  that  respondents 
did  not  grant  such  adjustments  in 
proportionate  amounts  with  respect  to 
sales  of  out-of-scope  and  in-scope 
merchandise.  We  have  made  this 
determination  by  examining  the  extent 
to  which  the  out-of-scope  merchandise 
included  in  the  allocation  pool  is 
different  from  the  in-scope  merchandise 
in  terms  of  value,  physical 
characteristics,  and  the  manner  in 
which  it  is  sold.  Significant  differences 
in  such  areas  may  increase  the 
likelihood  that  respondents  did  not 
grant  price  adjustments  in  proportionate 
amounts  with  respect  to  sales  of  in- 
scope  and  out-of-scope  merchandise. 
While  we  carefully  scrutinize  any  such 
differences  between  in-scope  and  out-of- 
scope  sales  in  terms  of  their  potential 
for  distorting  reported  per-unit 
adjustments  on  the  sales  involved  in  our 
analysis,  it  would  not  be  reasonable  to 
require  that  respondents  submit  sale- 
specific  adjustment  data  on  out-of-scope 
merchandise  in  order  to  prove  that  there 
is  no  possibihty  for  distortion.  Such  a 
requirement  would  defeat  the  purpose 
of  permitting  the  use  of  reasonable 
allocations  by  respondents  that  have 
cooperated  to  the  best  of  their  ability. 

Where  we  have  found  that  a  company 
has  not  acted  to  the  best  of  its  ability  in 
reporting  the  adjustment  in  the  most 
specific  and  non-distortive  manner 
feasible,  we  have  made  an  adverse 
inference  in  using  the  facts  available 
with  respect  to  this  adjustment, 
pursuant  to  section  776(b)  of  the  Tariff 
Act.  With  respect  to  HM  adjustments,  in 
accordance  with  the  CAFC's  decision  in 
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Torrington  V7  (at  1047-51),  we  have  not 
treated  improperly  allocated  HM  price 
adjustments  as  if  they  were  indirect 
selling  expenses  (ISEs),  but  we  have 
instead  disallowed  downward 
adjustments  in  their  entirety.  However, 
we  have  included  positive  (upward)  HM 
price  adjustments  [e.g..  positive  billing 
adjustments  that  increase  the  final  sales 
price)  in  our  analysis  of  such 
companies.  The  treatment  of  positive 
HM  bilhng  adjustments  as  direct 
adjustments  is  appropriate  because 
disallowing  such  adjustments  would 
provide  an  incentive  to  report  positive 
billing  adjustments  on  an  unacceptably 
broad  basis  in  order  to  reduce  NV  and 
mai-gins.  That  is,  if  we  were  to  disregard 
positive  billing  adjustments,  which 
would  be  upward  adjustments  to  NV, 
respondents  would  have  no  incentive  to 
report  these  adjustments  in  the  most 
specific  and  non-distortive  manner 
feasible.  See  AFBs  I' at  66498. 

Comment  1 :  Torrington  asserts  that 
some  respondents  reported  home- 
market  discounts,  rebates,  and  PSPAs  by 
allocating  amounts  across  all  sales,  or 
across  all  sales  to  a  given  customer, 
even  when  some  sales  were  not  entitled 
to  the  adjustment.  Torrington  contends 
that  the  CAFC,  in  Torrington  VI  ai  1047- 
51,  ruled  that  direct  PSPAs  must  be 
reported  on  a  sale-specific  basis  before 
the  Department  can  make  a  downward 
adjustment  to  foreign  market  value  (now 
normal  value),  and  that  the  Department 
may  not  make  an  indirect-selling- 
expense  adjustment  for  improperly 
allocated  direct  expenses.  Torrington 
contends  that  the  new  statute  does  not 
change  the  CAFC's  rulings  and, 
therefore,  the  Department  should  deny 
all  rebates,  discounts,  and  PSPAs  that 
respondents  did  not  report  on  a 
transaction-specific  basis  or  which  they 
did  not  allocate  in  such  a  manner  as  to 
be  tantamount  to  reporting  on  a 
transaction-specific  basis. 

Koyo,  NSK,  NSK/RHP,  SKF  Germany, 
SKF  France,  and  SKF  Italy  argue  that 
the  Department  should  make 
adjustments  to  NV  so  long  as  the 
allocation  methodology  is  reasonable. 
Koyo,  SKF  Germany,  SKF  France,  and 
SKF  Italy  argue  further  that  the  SAA  at 
823-24  indicates  that  the  Department 
will  accept  allocations  of  certain  direct 
expenses  when  transaction-specific 
reporting  is  not  feasible.  SKF  Germany, 
SKF  France,  and  SKF  Italy  also  contend 
that  denial  of  such  adjustments,  when 
the  party  acted  to  the  best  of  its  ability 
and  the  data  can  be  used  without  undue 
difficulties,  would  be  the  unlawful  use 
of  adverse  inferences  in  applying  facts 
available,  while  Koyo  argues  that  the 
denial  of  such  adjustments  would  be 
unjustly  punitive.  Koyo  also  argues  that 


the  Department  should  not  disallow  an 
improperly  allocated  dov^Tiward 
adjustment  while  allowing  the  same 
adjustment  if  it  increases  NV  and 
contends  that  the  CIT  rejected  such  an 
approach  in  Torrington  A' at  1151. 

FAG  Germany,  FAG  Italy.  INA,  NTN 
Japan,  and  NTN  Germany  contend  that 
they  reported  such  adjustments  on  a 
transaction-specific  basis. 

Department's  Position:  We  agree  with 
Koyo.  NSK.  NSK/RHP.  SKF  Germany. 
SKF  France,  and  SKF  Italy  in  part.  As 
discussed  in  the  introductory  remarks  to 
this  section,  our  practice  is  to  accept 
these  adjustments  when  it  was  not 
feasible  for  a  respondent  to  report  the 
adjustment  on  a  more  specific  basis, 
provided  that  the  allocation  method  the 
respondent  used  does  not  cause 
unreasonable  inaccuracies  or 
distortions.  We  agree  with  Torrington. 
however,  that  when  we  find  that  a 
respondent  has  allocated  a  HM 
discount,  rebate,  or  PSPA  in  a  distortive 
manner  or  if  we  determine  that  a 
respondent  has  not  acted  to  the  best  of 
its  abihty,  then  we  should  deny  such 
adjustments  rather  than  treat  them  as  an 
indirect  expense. 

In  our  view,  Torrington  VI  is  of 
limited  relevance  to  this  issue  because 
the  CAFC  did  not  address  the  propriety 
of  the  allocation  methods  respondents 
used  in  reporting  the  price  adjustments 
in  question.  Although  the  CAFC 
appeared  to  question  whether  price 
adjustments  constituted  expenses  at  all 
(see  Torrington  17  at  n.15),  it  merely 
held  that,  assuming  the  adjustments 
were  expenses,  they  had  to  be  treated  as 
direct  selling  expenses  rather  than 
indirect  selling  expenses.  The  CAFC  did 
not  address  appropriate  allocation 
methodologies. 

However,  we  disagree  with  Kovo  that 
we  should  not  treat  positive  HM  biUing 
adjustments  as  direct  adjustments.  As 
discussed  in  our  introductory  remarks 
above,  the  treatment  of  positive  H^^ 
billing  adjustments  as  direct 
adjustments  is  appropriate  because 
disallowing  such  adjustments  would 
provide  an  incentive  to  report  positive 
billing  adjustments  on  an  unacceptablv 
broad  basis  in  order  to  n.inimize 
margins. 

Comment  2:  NSK  and  Torrington 
submitted  comments  regarding  the 
treatment  of  NSK's  HM  lump-sum 
rebates  (REBATE2H).  NSK  argues  that 
the  Department's  treatment  of  this 
rebate  as  an  indirect  expense  in  the 
preliminarv'  results  was  incorrect  and 
requests  that  the  Department  treat  this 
adjustment  as  a  direct  expensj.  NSK 
asserts  that  the  CIT  has  determined, 
pursuant  to  the  CAFC's  decision  in 
Torrington  VI.  that  this  expense  is  a 


direct  expense  'citing  The  Timken  Co.  v. 
United  States.  Slip  Op.  96-86  at  38  (CIT 
1996)). 

NSK  argues  that  it  did  not  grant  this 
adjustment  on  a  product-specific  or 
transaction-specific  basis  and  that  the 
rebate  does  not  relate  to  specific  sales  to 
a  customer.  NSK  notes  that  it  allocated 
this  adjustment  by  summing  all  such 
POR  rebates  by  customer  and  dividing 
this  amount  by  total  POR  sales  to  the 
customer.  NSK  contends  that  its 
allocation  methodology  accurately 
apportions  the  adjustment  between 
subject  and  non- subject  merchandise 
because,  although  NSK  used  a  customer- 
specific  factor,  the  ratio  of  subject  to 
non-subject  me;chandise  purchased  by 
its  customers  was  relatively  constant 
throughout  the  POR.  NSK  notes  that  it 
submitted  evidence  to  support  its 
contention  that  this  ratio  was  relatively 
constant  during  the  POR  in  its  response 
to  the  Department's  supplemental 
questionnaire.  NSK  argues  that  the 
Department  accepted  this  approach  in 
principle  in  the  1992/93  review  but  did 
not  allow  the  adjustment  due  to  the 
small  number  of  .-ustomers  for  which 
.NSK  provided  in  ^rmation  regarding 
sales  of  subject  versus  non-subject 
merchandise.  NSK  contends  that,  in  the 
current  review,  it  submitted  such 
information  for  a  substantiallv  larger 
number  of  customers. 

NSK  suggests  that  its  situation  should 
not  be  confused  w-th  that  of  another 
respondent,  Koyo.  which  granted  PSPAs 
on  a  product-specific  basis  but  reported 
them  on  an  aggregate  basis.  NSK  argues 
that  its  reporting  methodologv'  is 
customer-specific  by  necessitv.  not 
because  of  imprecise  record-keeping, 
and,  for  the  reasons  described  above,  is 
not  distortive  Finally.  NSK  argues  that, 
at  a  minimum,  the  Department  should 
treat  PSPAs  respondents  granted  to 
certain  customers  that  only  purchased 
subject  merchandise  during  the  POR  as 
direct  expenses. 

Torrington  responds  to  NSK's 
arguments,  claimi-g  that  NSK's 
description  of  the  allocation 
methodology  for  this  expense 
demonstrates  that  NSK's  reporting  is  not 
consistent  with  a  "fixed  and  constant" 
allocation,  which  the  Department  and 
the  CIT  have  held  is  necessar\'  for  an 
allocation  of  such  expenses  to  be 
accepted  (citing  AFBs  /I' at  10929  and 
Torrington  /at  1578-79)  Torrington 
also  contends  tha'  the  Department 
should  reject  .NSK's  argument  that  the 
Dep>artment  should,  at  a  minimum, 
allow  a  direct  adjustment  for  those 
customers  who  purchased  only  subject 
merchandise  during  the  POR  for  the 
same  reasons  Tomngton  argues  that, 
even  if  certain  customers  purchased 
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only  subject  merchandise  during  the 
POR,  NSK's  allocation  fails  to  target 
those  specific  sales  related  to  the  PSPAs 
or  to  report  the  specific  PSPA  amounts 
actually  incurred  by  those  sales  and  is, 
therefore,  distortive. 

In  its  affirmative  brief,  Torrington 
argues  that,  because  NSK  failed  to  report 
lump-sum  rebates  on  a  transaction- 
specific  basis  or  as  a  fixed  and  constant 
percentage  of  the  sales  on  which  the 
rebates  were  granted,  the  Department 
should  disallow  the  adjustment  entirely. 
Torrington  suggests  three  reasons  for 
rejecting  NSK's  lump-sum  rebates  as  an 
adjustment  to  NV.  First,  citing 
Torrington  VI  at  1050,  Torrington  argues 
that  the  CAFC  has  stated  that  expenses 
that  are  directly  related  to  particular 
sales  cannot  be  treated  as  ISEs. 
Therefore,  Torrington  contends,  because 
NSK  did  not  report  PSPAs  on  the  basis 
on  which  they  were  incurred,  the 
Department  cannot  deduct  them  as 
direct  adjustments  to  NV  and.  because 
expenses  that  are  direct  in  nature  cannot 
be  treated  as  indirect  expenses,  the 
Department  has  no  choice  but  to  make 
no  adjustment  to  NV  for  this  item. 

Second.  Torrington  argues  that  NSK 
failed  to  demonstrate  that  it  paid  all 
reported  PSPAs  on  sales  of  subject 
merchandise.  Torrington  argues  that  the 
Department  has  previously  rejected 
NSK's  argument  that  an  analysis  of 
certain  customers'  sales  sufficiently 
indicates  that  all  customers  receiving 
PSPAs  had  stable  purchasing  patterns 
and  states  that  the  Department  should 
reject  NSK's  assertion  that  "relatively 
constant"  purchasing  patterns  constitute 
the  basis  for  a  reasonable  allocation. 
Torrington  asserts  that  the  OT  has  held 
repeatedly  that  the  Department  may  not 
"use  a  methodology  which  allows  for 
the  inclusion  of  [PSPAs]  and  rebates  on 
out-of-scope  merchandise  in  calculating 
adjustments  to  FMV"  (citing  Torrington 
/at  1578-79). 

Third,  Torrington  argues  that  NSK  did 
not  demonstrate  that  all  PSPAs  were 
contemplated  at  the  time  of  sale. 
Torrington  argues  that  NSK  itself  stated 
that,  in  certain  instances,  lump-sum 
amounts  were  paid  retroactively  and 
that,  therefore,  NSK  has  not  shown  that 
the  terms  of  these  rebates  were  known 
at  the  time  of  sale.  Torrington  argues 
that  the  Department's  policy  is  to  allow 
rebates  only  when  the  terms  of  sale  are 
predetermined  (citing  AFBs  FV  at 
10932). 

NSK  responds  that  the  Department 
verified  NSK's  lump-sum  rebates  and 
that  the  Department  found  no 
discrepancies  in  the  data  which  it 
examined.  Second,  NSK  argues  that  it 
has  fully  explained  the  circumstances 
under  which  it  grants  lump-sum  PSPAs 


and  that  Torrington  s  argimaent  that 
NSK  did  not  show  that  the  rebates  were 
contemplated  at  the  time  of  sale  is  not 
supported  by  the  record  and  has  been 
previously  rejected  by  the  Department. 

Department's  Position:  We  agree  with 
NSK  that  we  should  treat  its  lump-sima 
rebates  as  a  direct  adjustment  to  NV. 
Although  NSK  allocates  these  rebates  on 
a  customer-specific  basis,  we  determine 
that  NSK  acted  to  the  best  of  its  ability 
in  reporting  this  information  using 
customer-specific  allocations.  Our 
review  of  the  information  NSK 
submitted  and  our  findings  at 
verification  indicate  that,  given  the 
lump-sum  nature  of  this  adjustment,  the 
fact  that  NSK's  records  do  not  readily 
identify  a  discrete  group  of  sales  to 
which  each  rebate  pertains,  and  the 
extremely  large  number  of  POR  sales 
NSK  made,  it  is  not  feasible  for  NSK  to 
report  this  adjustment  on  a  more 
specific  basis. 

We  also  do  not  find  that  the  customer- 
specific  POR-allocation  methodology 
NSK  used  shifts  expenses  incurred  on 
sales  of  out-of-scope  merchandise  to 
sales  of  in-scope  merchandise  or  that  it 
is  otherwise  unreasonably  distortive. 
NSK  submitted  evidence  to  support  its 
contention  that  the  ratio  of  subject  to 
non-subject  merchandise  purchased  by 
its  customers  was  relatively  constant 
throughout  the  POR.  We  examined  this 
evidence  and  found  that  it  adequately 
supported  NSK's  contention. 

Further,  our  analysis  of  the  record 
evidence  and  our  findings  at  verificaticm 
give  us  no  reason  to  believe  that  NSK  is 
more  Ukely  to  grant  these  rebates  on 
sales  of  non-subject  merchandise  than  it 
is  on  sales  of  subject  merchandise.  In 
this  regard,  we  note  that,  as  with  other 
respondents  in  these  reviews,  NSK  is 
primarily  in  the  business  of  selling 
bearings,  some  of  which  are  within  the 
scope  of  the  AFB  antidumping  orders 
and  others  of  which  are  non-subject 
merchtmdise.  In  addition,  we  have  not 
found  that  the  subject  and  non-subject 
merchandise  NSK  sold  varies 
significantly  in  terms  of  value,  physical 
characteristics,  and  the  manner  in 
which  it  is  sold  and,  therefore,  we  find 
that  it  is  likely  that  NSK  granted  this 
adjustment  in  proportionate  amounts 
with  respect  to  sales  of  out-of-scope  and 
in-scope  merchandise. 

Regarding  the  relevance  of  the 
holding  of  the  CAFC  in  Torrington  VI, 
see  our  response  to  comment  1 ,  above. 

Comment  3:  Torrington  argues  that 
the  Department  improperly  allowed  a 
direct  adjustment  to  NV  for  NSK's 
return  rebates  (REBATElH).  Torrington 
contends  that  NSK  grants  return  rebates 
on  individual  transactions  and  that  NSK 
did  not  report  return  rebates  on  a 


transaction-specific  basis  or  as  a  fixed 
and  constant  percentage  of  sales. 
Torrington  argues  that,  because  NSK 
failed  to  tie  actual  rebate  amounts  to  the 
particular  transactions  to  which  they 
relate,  the  Department  should  not  make 
any  adjustment  to  NV  for  return  rebates 
(citing  Torrington  Wat  1050). 

NSK  responds  that  the  Department 
properly  deducted  return  rebates  as  a 
direct  adjustment  to  NV.  NSK  notes  that 
its  methodology  allocates  return  rebates 
on  a  part-number  and  customer-specific 
basis  and  that  the  Department  fully 
verified  its  methodology.  NSK  also 
argues  that  Torrington  raised  this  issue 
prior  to  the  preliminary  results  and  the 
Department  rejected  its  argiunent  at  that 
time.  NSK  states  that  Torrington  has 
offered  no  new  arguments  in  its  case 
brief. 

Department's  Position:  We  disagree 
with  Torrington.  Initially,  we  note  that 
we  consider  NSK's  return  rebates  to  be 
a  promotional  expense,  as  opposed  to  a 
price  adjustment,  because  NSK  grants 
these  rebates  to  promote  sales  made  by 
distributors.  As  such,  NSK  incurred  this 
expense  on  behalf  of  NSK's  customers. 
Because  NSK  has  shown  that  this 
expense  relates  directly  to  the  products 
under  review,  we  consider  it  to  be  a 
direct  selling  expense.  Further,  the 
company  has  demonstrated  that  it  has 
reported  this  expense  on  a  model- 
specific  and  customer-specific  basis, 
which  satisfies  our  standard  for 
treatment  of  promotional  expenses  as 
direct  selling  ex]}enses.  See  our 
response  to  comment  2  of  section  4.B 
(Commissions),  below,  and  AFBs  V  at 
66503.  Therefore,  we  have  made  a  direct 
adjustment  to  NV  for  NSK's  return 
rebates  for  the  final  results.  With  regard 
to  the  relevance  of  Torrington  VI,  see 
our  response  to  conunent  1 ,  above. 

Comment  4:  Torrington  argues  that 
the  Department  should  use  actual  1995 
rebates  instead  of  the  estimated  1995 
U.S.  rebates  reported  by  NSK.  FAG 
Germany,  and  FAG  Italy.  Torrington 
notes  that,  at  verification,  NSK 
submitted,  and  the  Department  verified, 
actual  rebate  p>ercentages.  Torrington 
also  contends  that  improving  economic 
activity  in  the  United  States  may  result 
in  higher  U.S.  rebates  granted  than 
estimated.  Torrington  argues  that  the 
Department  should  use,  therefore,  the 
actual  rebate  information  it  gathered 
from  NSK  at  verification  and  should 
request  FAG  to  provide  updated  U.S. 
rebate  information  for  use  in  the  final 
results. 

NSK  argues  that  the  Department 
examined  the  actual  rebate  percentages 
at  verification  in  order  to  determine 
whether  NSK's  estimated  rebates  were 
reasonable.  NSK  notes  that  it  was 
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unable  to  report  actual  1995  rebates  in 
its  original  response  because  its 
response  was  due  prior  to  the  end  of 
1995.  NSK  argues  that  its  estimated 
rebates  were  reasonably  calculated  and 
that  the  Department  should  use  them  for 
the  final  results. 

FAG  argues  that,  because  the  response 
had  to  be  filed  before  the  end  of  1995, 
rebates  ultimately  paid  on  1995  sales 
had  to  be  estimated.  FAG  argues  that  its 
methodology  conforms  to  the 
Department's  practice  and  was  fully 
verified  by  the  Department. 

Department's  Position:  We  disagree 
with  Torrington.  The  purpose  of 
examining  the  actual  rebates  at 
verification  was  to  determine  the 
accuracy  of  the  responses.  Verification 
is  not  normally  an  appropriate  venue  for 
the  submission  of  new  factual 
information,  and  we  generally  collect 
and  use  information  gleaned  at 
verification  only  when  minor 
discrepancies  are  found  or  when  we 
beheve  a  respondent's  methodology 
may  not  have  been  reasonable.  In  this 
case,  verification  was  an  opportunity  to 
determine  whether  the  companies' 
estimates  represented  a  reasonable 
approximation  of  their  experience  in 
granting  rebates.  Our  conclusion  was 
that  there  was  bo  'reason  to  believe  that 
the  actual  data  would  diflm 
significantly  from  the  estimates.  For 
instance,  as  a  result  of  verifyii^  NSK's 
response,  we  (teterrained  that  while  the 
rebate  percentages  ware  ovwrestimated 
for  some  customers  and  underestimated 
for  othere,  on  balance  NSK's  estunatee 
were  a  reasonable  reflectton  of  its  actual 
experience  and  that  any  distortion 
caused  by  such  estiraates  would  be 
insi^ficant.  Torrington's  proposal 
would  convert  verification,  which  is  an 
opportunity  to  check  the  accuracy  of 
in£c»-oiation  previously  submitted,  into  a 
data-eatkwing  exercise. 

In  fact,  tbe  actual  infcHtnation 
coaceming  rebates  granted  in  1995  is 
not  generally  available  until 
approximately  the  end  of  the  first 
quarter  of  1996,  after  the  end-of-year 
1995  rebates  are  granted  and  recorded  in 
the  companies'  records.  A  requirement 
that  respondents  calculate  actual  per- 
unit  rebiate  amounts  for  1995  sales  using 
this  data  would  be  unreasonable,  given 
the  stage  in  the  proceeding  at  which  the 
actual  1995  data  becomes  available. 

Furthermore,  in  NSK's  case,  although 
we  have  the  data  to  replace  the 
estimated  rebates  with  actual  rebates, 
the  change  to  our  calculations,  given  the 
advanced  stage  of  the  review,  would 
impose  an  unreasonable  burden  upon 
both  us  and  respondents  with  no 
significant  increase  in  accuracy  in  light 
of  the  results  of  our  verification. 
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Therefore,  we  have  relied  on  NSK's 
estimated  rebates. 

Moreover,  while  we  have  the 
discretion  to  solicit  new  information  at 
any  time  during  an  administrative 
review,  we  generally  do  so  only  when 
we  learn  of  information  not  on  the 
record  tliat  has  the  potential  of  having 
a  substantial  impact  on  the  margin.  See 
Certain  Fresh  Cut  Flowers  from 
Colombia;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  61  FR 
42833,  42837  (August  19,  1996). 

Therefore,  for  the  reasons  stated 
above,  we  have  used  these  companies' 
estimated  rebates  on  1995  sales  for  the 
final  results,  as  we  have  with 
respondents  generally  in  these  reviews. 

Comment  5:  Torrington  argues  that 
the  Department  should  disallow  the 
follovdng  HM  PSPAs  reported  by  SKF 
Germany:  early-payment  discounts 
(EARL YPYH), "support  rebates 
(REBATE2H),  and  downward  home- 
maricet  billing  adjustments  (BILLAD2H). 
Torrington  makes  the  following  general 
comments  regarding  these  adjustments: 
(1)  section  782(e)  of  the  Tariff  Act, 
previously  cited  by  SKF  Germany, 
provides  the  rules  governing  when  the 
Department  may  reject  a  response  due  to 
systematic  diffiotlties,  which  is  not  the 
case  here;  (2)  the  language  in  the 
proposed  regutatioBS  concerning  when 
the  Department  may  allow  allocations 
does  not  govern  this  situation  because 
the  items  at  issue  are  price  adjustments, 
not  direct  selling  expenses;  and  (3)  even 
assuniing  such  proposed  regulatory 
language  did  apply,  SKF  Gwmanys 
allocations  are  sufficiently  distortive  as 
not  to  meet  the  standard  ror  allowing 
such  allocations. 

With  respect  to  early-payment 
discounts,  Torrington  states  that, 
because  SKF  Germany's  reporting 
method  fails  to  identify  aarly  payment 
discounts  actually  taken  on  subject 
merchandise,  the  Department  should 
deny  these  ad^stments  to  NV. 
Torrington  argues  that 
disproportionately  greater  amounts  may 
be  paid  tm  out-of-scope  merchandise 
than  on  in-scope,  resulting  in  the  mis- 
allocation  of  out-of-scope  discounts  to 
subject  merchandis3.  The  Department, 
according  to  Torrington,  should 
continue  to  reject  this  claim,  as  it  did  in 
AFBsFV. 

With  respect  to  support  rebates, 
Torrington  states  that  SKF  Germany 
reported  them  on  a  customer-specific 
baisis  only  because  these  rebates  are 
earned  on  sales  by  SKF  Germany's 
customer  rather  than  by  SKF  Germany 
and  cannot  be  associated  with  specific 
SKF  Germany  transactions.  Torrington 
claims  that  there  is  no  evidence  that 
distributors  were  allowed  these  rebates 


as  a  result  of  poor  sales  results  on 
subject  merchandise  as  distinct  from 
products  not  covered  by  the 
antidumping  order,  and  suggests  that 
this  evidence  is  clearly  necessary  under 
what  Torrington  refers  to  as  the 
"Torrington  VTrule.  '  Torrington  argues 
that  SKF  Germany  cannot  claim  that  any 
poor  sales  results  which  may  be 
experienced  by  distributors  on  resales  of 
SKF  Germany  products  necessarily 
justify  rebates  allocated  to  given  classes 
or  kinds.  According  to  Torrington.  the 
Department  rejected  the  same  claim  by 
SKF  Germany  in  the  1992/93  review 
(citinc  AFBsA^and  Torrington  VI). 

With  respect  to  billing  adjustment  2, 
Torrington  argues  that  SKF  Germany's 
claim  for  an  adjustment  cannot  be 
allowed  because  its  reporting  is 
inconsistent  with  the  so-called 
Torrington  VJ  rule.  Torrington  argues 
further  that,  because  this  is  the  sixth 
administrative  review.  SKF  Germany 
has  had  ample  time  to  modify  its  record- 
keeping system  to  permit  the  reporting 
of  accurate  amounts.  Torrington  adds 
that  the  Department  rejected  the  same 
basic  claim  in  AFBs  IV.  Torrington 
contends  that,  to  avoid  a  benefit  to 
respondent,  the  Department  should  only 
reject  the  downward  adjustments  to  KV 
for  billing  adjustment  2.  Torrington  also 
asserts  that  tbe  Department  should 
reject  SKF  Germany's  argument,  in 
which  it  cites  tbe  Final  Results  of 
Redetermination  Pursuarft  to  Court 
Remand  (August  14, 1995)  at  18-19,  in 
The  Torrington  Company  v.  United 
States,  Ct.  No.  92-07-^»483.  that  the 
Department  must  aither  accept  SKF 
Germany's  reporting  as  is  or  reject  all 
reported  adjastnents.  Torrington  claims 
that  this  ruling  is  not  applicable  because 
the  Court's  remand  instructions  that 
SKF  Germany  develop  a  methodolog>'  to 
remove  billing  adjustments  would  not 
beposaibie  here. 

Torrington  aigues  that  the  Department 
should  also  reject  SKF  Germany's 
argument,  in  its  May  24,  1996 
submission,  that  selective  rejection  of 
the  reported  billing  adjustment  2  is  an 
unlawful  use  of  an  adverse  inference. 
Torrington  contends  that,  because  this 
provision  is  limited  to  the  selection  of 
facts  among  facts  otherwise  available  it 
does  not  detract  &t>m  the  Department's 
authority  to  reject  certain  information 
provided  by  the  respondent  while 
retaining  other  information,  also 
provided  by  the  respondent. 

SKF  Germany  responds  that,  in  the 
preliminary  results,  the  Department 
treated  SKF  Germany's  reported  early- 
payments  discounts,  support  rebates 
and  billing  adjustment  2  correctly  as 
direct  adjustments  to  price.  According 
to  SKF  Germany,  Torrington  is  mistaken 
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in  relying  on  Tonington  VJ.  SKF 
Germany  claims  that  the  QAFC  did  not 
hold  that  the  Department  must  reject 
allocations  of  direct  expenses. 
Moreover,  SKF  Gennany  argues,  the 
Tonington  VI  decision  is  not  relevant 
under  the  new  law,  because  the  SAA 
indicates  that  the  Department  will 
accept  allocations  of  certain  direct 
expenses  when  transaction-specific 
reporting  is  not  feasible,  citing  the  SAA 
at  823-24.  In  addition,  according  to  SKF 
Germany,  the  Department  indicated  in 
its  explanation  to  the  proposed 
regulations,  61  FR  7329.  that  it  will 
balance  the  difficulties  of  reporting 
transaction-specific  expenses  against  the 
potential  inaccuracies  of  reporting  on  an 
allocated  basis.  SKF  Germany  argues 
that,  if  the  Department  rejects  the 
adjustments,  it  would  be  acting  contrary 
to  section  782(e)  of  the  statute  that 
information  not  meeting  all  of  the 
Department's  requirements  must  still  be 
accepted  if  timely,  verifiable,  reliable. 
the  party  acted  to  the  best  of  its  ability. 
and  the  data  can  be  used  without  undue 
difficulties.  SKF  Germany  states  that 
Tonington 's  position  that  allocations 
involving  upward  adjustments  to 
com  pari  son -market  prices  must  be 
included  in  the  NfV  calculation  would 
contravene  this  section  of  the  statute. 
SKF  Germany  adds  that  the  Department 
rejected  a  similar  suggestion  by 
Tonington  in  a  remand  determination 
in  the  appeal  of  the  1990/91 
administrative  review  of  AFBS,  citing 
Final  Results  of  Redetermination 
Pursuant  to  Court  Remand  (August  14. 
1995)  at  18-19  filed  in  The  Tonington 
Co.  V.  United  States.  Ct.  No.  92-07- 
00483.  SKF  Germany  states  that 
allocations  may  be  necessary  and 
appropriate  and  that  rejection  of  such 
reporting  would  mean  that  actual 
expenses  incurred  on  the  subject 
merchandise  or  foreign  like  product 
would  not  be  captured  in  the 
antidumping  calculation.  SKF  Germany 
argues  that,  even  if  the  Tonington  VI 
decision  still  applies  under  the  new 
law,  the  Department  should  treat  all 
PSFAs  as  direct  adjustments  if 
reasonably  reported. 

SKF  Germany  argues  further  that, 
with  resf)ect  to  early  payment  discounts, 
the  Department  has  found  that 
transaction-by-transaction  reportmg  is 
simply  not  possible  because  of  the 
manner  in  which  customers  take  those 
discounts.  SKF  Germany  states  that  the 
Department  has  verified  SKF  Germany's 
reporting  of  this  adjustment,  and 
respondent  claims  that  it  could  not  have 
reported  the  discounts  on  a  more 
specific  basis. 

SKF  Germany  argues  that,  with 
respect  to  its  allocated  rebates,  the 


Department  has  found  that  transaction- 
by-transaction  reporting  is  simply  not 
possible  due  to  their  very  nature.  SkF 
Germany  argues  further  that,  with 
respect  to  its  allocated  billing 
adjustments,  the  Department  has  found 
that  transaction-by-transaction  reporting 
is  simply  not  possible  because  the 
involved  adjustments  related  to 
multiple  transactions  and,  therefore,  it 
could  not  have  reported  the  adjustments 
more  specifically.  SKF  Germany  adds 
that  the  Department  verified  its 
reporting  of  these  adjustments. 

SKF  Germany  argues,  citing  Final 
Results  of  Redetermination  Pursuant  to 
Court  Remand  (August  14.  1995)  at  18- 
19  filed  in  The  Tonington  Co.  v.  United 
States.  Ct.  No.  92-07-00483.  that  the 
lesson  of  the  court's  remand  order  and 
the  Department's  response  thereto  is 
that  when  an  adjustment  is  denied  it  is 
denied;  it  is  not  allowed  in  part.  In 
addition.  SKF  Gennany  asserts  that  the 
Department  rejected  Tomngton's 
argument  that  SKF  Germany  would 
receive  a  "windfall  benefit"  if  the 
Department  denied  all  of  SKF 
Germany's  billing  adjustments  2  as 
opposed  to  denying  only  the  dowTiward 
price  adjustments,  in  that  same  remand. 

Depanment's  Position:  We  agree  with 
SKF  Germany  regarding  early  payment 
discounts,  support  rebates,  and  billing 
adjustment  2.  SKF  Germany  reported 
these  adjustments  to  the  best  of  its 
ability.  SKP'  Germany  did  not  report 
these  adjustments  on  a  transaction- 
specific  basis  due  to  their  very  nature 
and  we  find  that  SKF  Germany's 
methodology  is  not  unreasonably 
distortive.  Further,  there  is  no 
information  on  the  record  that  would 
lead  us  to  believe  that  these  adjustments 
were  not  granted  in  proportionate 
amounts  with  respect  to  sales  of  out-of- 
scope  and  in-scope  merchandise. 
Torrington's  argument  that  SKF's 
allocations  is  distortive  is  purely 
speculative. 

SKF  Gennany  calculated  customer- 
specific  averages  of  its  early-payment 
discounts  for  the  periods  January  1994 
through  December  1994  and  January 
1995  through  April  1995.  See  SKF 
Germany's  September  26,  1995 
questionnaire  response  at  pages  28-29. 
Our  examination  of  its  records  and  our 
findings  at  verification  indicate  that  it  is 
not  feasible  for  SKF  Germany  to  allocate 
this  adjustment  more  specifically,  given 
the  large  volume  of  transactions 
involved,  the  level  of  detail  contained  in 
SKF's  normal  accounting  records,  and 
the  time  constraints  imposed  by  the 
statutory  deadlines  under  which  all 
parties  must  operate.  We  are  satisfied 
that  this  reporting  methodology  reflects 
the  nature  in  which  SKF  Germany  does 


business  and  that  SKF  Germany 
reported  early-payment  discounts  to  the 
best  of  its  ability,  and  that  its 
methodology  is  not  unreasonably 
distortive.  Regarding  the  relevance  of 
the  holding  of  the  CAFC  in  Tonington 
VI,  see  our  response  to  comment  1. 
above. 

Due  to  the  nature  of  support  rebates, 
transaction-specific  reporting  is  not 
feasible.  While  Tonington  argues  that 
there  is  no  evidence  that  distributors 
were  allowed  these  rebates  as  a  result  of 
poor  sales  results  on  subject 
merchandise,  as  distinct  from  products 
not  covered  by  orders,  we  do  not  believe 
SKF  Germany's  allocation  to  be 
distortive,  as  we  believe  that  such 
adjustments  were  granted  in 
proportionate  amounts  with  respect  to 
sales  of  out-of-scope  merchandise.  SKF 
Germany  grants  these  rebates  to 
distributors/dealers  to  ensure  that  they 
obtain  a  minimum  profit  level  on  sales 
to  select  customers.  Hence,  because  SKF 
Germany  does  not  issue  these  rebates 
based  on  specific  sales  to  the 
distributor/dealers,  SKF  Germany 
cannot  report  transaction-specific  rebate 
amounts.  Therefore,  we  find  that  SKF 
Germany's  reporting  methodology  is  not 
unreasonably  distortive  and  that  SKF 
Germany  responded  to  the  best  of  its 
ability. 

With  respect  to  billing  adjustment  2, 
SKF  Germany  reported  billing 
adjustments  not  associated  with  a 
specific  transaction.  These  adjustments 
included  credit  or  debit  notes  that  SKF 
Germany  issued  relating  to  multiple 
invoice  lines.  SKF  Germany  could  not 
tie  these  adjustments  to  a  specific 
transaction  because  the  billing 
adjustments  reported  in  this  field  were 
part  of  credit  or  debit  notes,  issued  to 
the  customer,  that  related  to  multiple 
invoices,  products,  or  multiple  invoice 
lines.  In  these  cases,  the  most  feasible 
reporting  methodology  that  SKF 
Germany  could  use  was  a  customer- 
specific  allocation,  given  the  large 
volume  of  transactions  involved  in  these 
AFBs  reviews  and  the  time  constraints 
imposed  by  the  statutory  deadlines.  For 
these  reasons,  we  find  that  this 
methodology  is  not  unreasonably 
distortive. 

As  mentioned  in  the  introductory 
remarks  at  the  beginning  of  this  section, 
we  agree  with  Tonington  that,  when  we 
reject  a  respondent's  allocation,  we 
should  only  reject  the  downward 
adjustments  to  NV.  However,  since  we 
are  accepting  the  reporting  of  SKF 
Germany's  billing  adjustments, 
Torrington's  argument  is  not  applicable. 

Comment  6:  Torrington  argues  that 
the  Department  should  apply  a  five- 
percent  upward  adjustment  to  all  of  SKF 
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France's  HM  sales  because  SKF  France 
did  not  report  billing  adjustments  of  less 
than  five  percent  of  gross  unit  price 
(BILLAD2H).  Torrington  notes  that 
billing  adjustments  are  invoice-specific 
and  can  either  decrease  or  increase 
price.  Torrington  states  that  it  was  not 
appropriate  for  SKF  France  to  decide 
what  amounts  are  insignificant  for 
purposes  of  19  CFR  353.59(a).  Further, 
according  to  Torrington,  the  fact  that 
reporting  is  inconvenient  is  not  an 
excuse  for  failing  to  report  all  amounts 
on  a  sale-by-sale  basis.  Torrington  states 
that  adverse  inferences  are  appropriate 
because  SKF  France  refused  to  supply 
the  information.  In  response  to  SKF 
France's  argument  made  in  a 
submission  during  these  reviews  that  its 
failure  to  report  was  detrimental  to  SKF 
France  as  the  total  net  value  of  billing 
adjustments  would  have  decreased  NV, 
Torrington  answers  that  the  total  net 
value  of  the  adjustment  is  irrelevant. 

Torrington  asserts  that  the  statutory 
changes  introduced  by  the  URAA  do  not 
diminish  or  invalidate  the  standard 
articulated  by  Torrington  VI.  Torrington 
contends  that  the  statutory  provision 
upon  which  SKF  France  rehes  in  its  pre- 
preliminary  comments,  section  782(e), 
addresses  the  situation  where  systemic 
difficulties  exist  with  a  response,  and 
does  not  apply  here.  In  this  case, 
Torrington  asserts,  the  Department  may 
reject  the  response  in  favor  of  facts 
available.  The  amended  statute, 
according  to  Torrington,  makes  clear 
that  the  Department  should  accept  a 
response  only  if  the  response  was 
timely,  verifiable,  and  reliably  complete, 
if  the  respondent  acted  to  the  best  of  its 
ability,  and  if  the  information  can  be 
used  without  undue  difficulties. 
Torrington  asserts  that  these 
requirements  are  not  met  in  this  case. 

Torrington  argues  that  the  above- 
discussed  grounds  for  rejection  also 
apply  to  Steyr  sales,  to  which  SKF 
France  allocated  billing  adjustments  on 
the  basis  of  customer  numbers. 
Torrington  requests  that  the  Department 
draw  adverse  inferences  and  adjust  all 
Steyr  prices  upward  by  five  percent  as 
facts  available. 

SKF  France  asserts  that  the 
Department,  in  the  preliminary  results, 
correctly  rejected  Torrington 's  argument 
regarding  adverse  facts  available  for  SKF 
France's  and  Steyr's  billing  adjustment 
2.  SKF  France  claims  that  there  is  no 
basis  for  the  Department  to  reject  SKF 
France's  reporting  methodology,  and 
notes  that  it  has  reported  this 
adjustment  in  the  same  manner  in  prior 
reviews  and  the  Department  verified 
and  accepted  this  approach  in  the  1992/ 
93  review. 


Regarding  Steyr,  SKF  France  argues 
that  although  the  Department,  pursuant 
to  the  CIT's  decisions,  has  disallowed 
similar  billing  adjustments  in  the  1992/ 
93  review  of  AFBs,  the  URAA  and  the 
SAA  require  a  different  result  in  this 
review.  Under  the  new  statute.  SKF 
France  contends,  the  Department  is 
required  to  accept  information  that  may 
not  meet  all  of  the  Department's 
requirements,  provided  certain 
conditions  are  met.  SKF  France  claims 
that  Steyr  reported  billing  adjustments 
using  the  most  specific  reporting 
method  feasible,  given  the  manner  in 
which  the  adjustment  are  incurred  and 
recorded  in  tbe  normal  course  of 
business.  SKF  further  claims  that  it 
acted  to  the  best  of  its  ability  in 
reporting  these  adjustments  and  that  the 
use  of  these  adjustments  would  cause 
no  undue  difficulty  to  the  Department. 
In  addition,  according  to  SKF  France, 
the  SAA  indicates  that  the  Department 
will  accept  allocations  of  certain 
expenses  when  transaction-specific 
reporting  is  not  feasible  and  requires  the 
Department  to  balance  the  difficulties  of 
reporting  transaction-specific  expenses 
against  the  potential  inaccuracies  of 
reporting  on  an  allocated  basis.  SKF 
France  argues  that,  in  light  of  the  recent 
decision  by  the  CAFC  in  Tbe  Torrington 
Co.  v.  United  States.  Q.  Nos.  95-1210- 
1211  (CAFC  1996),  and  the  SAAs 
directive  to  consider  allocated  expenses, 
it  is  imperative  that  the  Department 
retain  the  discretion  to  consider  how 
respondents  report  a  price  adjustment, 
given  that  respondent's  ordinary 
business  practices  and  the  nature  of  the 
specific  adjustment  rather  than  simply 
reject  all  allocated  expenses. 

SKF  France  states  that  it  would  be 
inappropriate  for  the  Department  to 
increase  Steyr's  prices  by  five  percent  as 
facts  available,  and  notes  that  the 
Department  rejected  a  similar  suggestion 
by  Torrington  to  apply  an  adverse 
inference  and  selectively  accept  certain 
billing  adjustments  in  a  remand 
determination  in  the  appeal  of  the  1990/ 
91  administrative  review  of  AFBs  (citing 
Final  Results  of  Redetermination 
Pursuant  to  Court  Remand  (August  14, 
1995)  at  18-19  filed  in  The  Torrington 
Co.  V.  United  States.  Ct.  No.  92-07- 
00483).  Further,  according  to  SKF 
France,  even  if  the  Department 
determines  not  to  accept  Steyr's 
reporting  of  billing  adjustments,  a  five- 
percent  across-the-board  upward  price 
adjustment  would  amount  to  an 
unlawful  use  of  an  adverse  inference. 
SKF  France  states  that,  according  to  the 
URAA,  an  adverse  inference  is  only 
permitted  when  a  party  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 


ability  (citing  782(e)  of  the  statute).  SKF 
France  claims  that  it  cooperated  fully 
with  the  Department  and  has  acted  to 
the  best  of  its  abihty  with  respect  to  its 
reporting  of  billing  adjustment  2. 

Department's  Position:  We  agree  with 
SKF  France  regarding  billing  adjustment 
2  for  SKF  France  and  Steyr.  According 
to  SKF  France's  February  16,  1996 
supplemental  questionnaire  response  at 
pages  36-37,  it  generally  uses  the  field 
for  billing  adjustment  2  for  SKF  France 
to  include  those  billing  adjustments  that 
were  less  than  five  percent  of  the  gross 
unit  price  and  less  than  1,000  French 
Francs.  However,  in  this  case  SKF 
France  reported  zero  values  in  this  field, 
as  it  has  for  previous  reviews,  because 
it  found  the  total  value  of  these 
adjustment  to  be  insignificant.  There  is 
nothing  on  the  record  to  suggest  that 
SKF's  information  is  inaccurate.  This 
pohcy  of  disregarding  insignificant 
adjustments  is  consistent  with  our 
policy  in  prior  reviews. 

Regarding  Steyr's  billing  adjustments 
as  reported  in  billing  adjustment  2.  it 
was  not  feasible  for  SKF  France  to 
allocate  these  adjustments  other  than  on 
a  customer-specific  ba.sis  because  thev 
relate  to  multiple  invoices  or  multiple 
invoice  lines.  Due  to  the  non- 
transaction-specific  nature  of  the 
expense,  the  volume  of  HM  transactions 
reported  by  SKF.  and  the  time 
constraints  imposed  by  the  statutorv 
deadlines,  we  believe  that  SKF  France 
reported  billing  adjustments  for  Steyr  to 
the  t)est  of  its  ability.  Further,  even 
though  SKF  France  included  out-of- 
scope  merchandise  in  the  allocation  of 
the  adjustment,  we  have  no  reason  to 
believe  that  such  adjustments  were  not 
granted  in  proportionate  amounts  with 
respect  to  sales  of  out-of-scope  and  in- 
scope  merchandise.  Hence,  we  believe 
that  the  customer-specific  allocation 
that  SKF  France  used  for  Ste\T's 
adjustments  is  not  unreasonably 
distortive 

Comment  7:  Torrington  contends  that 
the  Department  ..nould  disallow  all  of 
IN,^'s  claimed  downward  billing 
adjustments  in  calculating  NV  because 
INA  provided  only  a  brief  descnption  of 
its  home  market  billing  adjustments 
which  did  not  indicate  whether  the 
adjustments  were  limited  to  in-scope 
merchandise  Torrington  argues  that  the 
CAFC  held  that  direct  PSPAs  must  be 
reported  on  a  sale-specific  basis  before 
the  Department  can  make  a  downward 
adjustment  in  calculating  NV  (citing 
Torrington  VI  a\  1047-1051). 

INA  responds  that  it  reported 
product-  and  invoire-specific  billing 
adjustments  in  accordance  with  the 
instructions  in  the  Department's  original 
questionnaire.  INA  contends  that  the 
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Department  verified  that  it  reported 
home  market  billing  adjustments 
properly  and  cites  to  the  verification 
report.  INA  states  that  there  is  no  basis 
to  disregard  downward  home  market 
billing  adjustments  in  calculating  NV. 

Department  Position:  We  disagree 
with  Torrington.  INA  reported  this 
adjustment  on  an  invoice-specific  basis. 
Where  INA  had  more  than  one 
transaction  on  an  invoice.  INA  used  the 
same  fixed  and  constant  percentage  for 
all  transactions  on  the  invoice. 
Therefore,  we  determine  that  this  is  the 
equivalent  of  reporting  the  adjustments 
on  a  transaction-specific  basis. 
Furthermore,  we  verified  INA's  HM 
billing  adjustment  and  found  no 
discrepancies  (Memo  from  Analyst  to 
File,  Verification  of  HM  Sales 
Information  Submitted  bv  INA 
Walzlager  Schaeffler  KG.' at  4.  Exhibit  9. 
June  28,  1996).  We  have  allowed, 
therefore,  both  INA's  reported  upward 
and  downward  home  market  billing 
adjustments. 

Comment  8:  Torrington  argues  that 
Koyo  reported  its  home  market  rebates 
on  a  customer-specific  basis,  even 
though  they  were  incurred  on  an 
invoice-specific  basis.  Torrington 
maintains  that  the  Department  s  policy 
states  clearly  that  it  only  accepts 
rebates,  discounts,  and  price 
adjustments  as  direct  adjustments  if 
respondents  report  actual  amounts  for 
each  transaction. 

In  rebuttal.  Koyo  argues  that  it 
reported  its  rebate  expenses  in  this 
review  in  the  same  manner  as  it  has  in 
past  reviews  and  that  the  Department 
has  repeatedly  verified  and  accepted  the 
claimed  expense  (citing  Home  Market 
Verification  Report  of  Kovo  Seiko  dated 
April  16,  1996). 

Department's  Position:  We  agree  with 
Koyo.  During  the  verification  of  Koyo's 
rebates,  we  noted  that,  once  a 
distributor  participating  in  the  rebate 
program  had  purchased  a  pre- 
established  amount  of  sales.  Koyo 
applied  a  pre-established  percentage 
rebate  to  all  sales  to  that  distributor. 
Therefore,  reporting  the  percentage  is 
the  equivalent  of  reporting  its  rebates  on 
a  transaction-specific  basis  because  the 
rebate  was  granted  as  a  fixed  and 
constant  percentage  of  all  affected  sales. 
We  also  note  that,  even  under  the  old 
law,  we  would  have  found  Kovo's 
methodology  to  be  permissible.  See 
AFBs  Vat  66498.  Therefore,  we 
determine  that  Koyo  acted  to  the  best  of 
its  ability  and  that  its  response 
methodology  is  not  unreasonablv 
distortive. 

Comment  9:  Torrington  argues  that. 
although  the  Department  accepted 
Koyo's  billing  adjustment  (BILLADJlH) 


in  the  preliminary  results,  it  should 
deny  Koyo's  downward  or  negative 
billing  adjustments.  Torrington  states 
that  post-sale  price  adjustments  must  be 
reported  on  a  sale-  or  model-specific 
basis,  if  incurred  on  those  bases. 
Torrington  contends  that  Koyo  failed 
the  standard  set  forth  in  Torrington  VI. 
Torrington  recommends  tiiat  the 
Department  deny  negative  HM  billing 
adjustments  and  include  positive  billing 
adjustments  in  the  antidumping 
analysis.  Torrington  further  suggests 
that,  since  Koyo  did  not  report  positive 
billing  adjustments  on  a  transaction- 
specific  basis,  the  Department  should 
not  use  the  reported  positive  billing 
amounts  but  should  apply,  as  partial 
facts  available.  Koyo's  highest  reported 
positive  billing  adjustment  to  all  sales 
involving  positive  adjustments. 

Koyo  acknowledges  that  it  reported 
billing  adjustments  using  customer- 
specific  allocations.  Koyo  maintains, 
however,  that  in  Torrington  VI  the 
CAFC  held  that  an  expense  incurred  as 
a  direct  expense  must  be  reported  as  a 
direct  expense,  even  if  allocated.  Koyo 
maintains  further  that  this  holding 
conforms  with  the  decision  in  Smith- 
Corona  Group  v.  United  States,  713  F.2d 
1568,  1580  (CAFC  1983).  in  which  the 
CAFC,  when  looking  at  customer- 
specific  rebates,  held  that  an  allocation 
methodology  did  not  deprive  the  rebates 
of  their  direct  relationship  to  the  sales 
under  consideration. 

Department's  Position:  We  agree  with 
Koyo  that  we  should  treat  its  billing 
adjustment  as  a  direct  adjustment  to  NV. 
We  determined  at  the  home  market 
verification  that  in  preparing  its 
response  to  the  Department  Koyo 
summed,  on  a  customer-specific  basis, 
the  amount  of  this  adjustment,  which 
was  only  granted  on  in-st:ope 
merchandise,  and  then  allocated  the 
customer-specific  total  expense  over  in- 
scope  merchandise  on  a  customer- 
specific  basis.  Koyo  acted  to  the  best  of 
its  ability  in  reporting  this  information 
using  customer-specific  allocations. 
Information  in  Koyo's  responses  and  our 
findings  at  the  home  market  verification 
indicate  that,  although  Koyo  does  not 
maintain  this  information  on  an  invoice- 
specific  basis,  the  customer-specific 
allocation  methodology  it  used  to  report 
this  expense  to  the  Department  was  not 
unreasonably  distortive.  With  regard  to 
Torrington's  discussion  of  fJie  CAFC's 
decision  in  Torrington  VI,  see  our 
response  to  Comment  1. 

Comment  JO.  Torrington  contends 
that  the  Department  should  disregard 
the  U.S.  early  payment  discounts  that 
NMB/Pelmec  reported,  and  instead  use 
the  highest  discount  rate  for  all 
transactions  or  the  highest  rate  any 


other  respondent  reported  in  these 
proceedings.  Torrington  argues  that  the 
Department  should  only  accept  the 
reporting  of  U.S.  discounts  if  NMB/ 
Pelmec  reported  actual  transaction- 
specific  amounts.  Torrington  states  that 
NMB/Pelmec  reported  U.S.  early 
payment  discounts  on  a  customer- 
specific  basis. 

NMB/Pelmec  argues  that  its 
methodology  accurately  reflects  the 
early  payment  discounts  it  granted.  It 
claims  that  its  records  show  that  it 
granted  the  discount  rates  to  each 
customer  on  all  or  virtually  all  sales. 
NMB/Pelmec  also  claims  that  its  records 
show  that  customers  always  took  the 
discount  because  the  amount  of 
discounts  it  actually  granted  to  each 
customer  relative  to  total  sales  to  each 
customer  comports  with  the  discount 
rate  it  offered.  NMB/Pelmec  notes  that 
it  used  this  method,  as  verified  by  the 
Department,  in  two  prior  reviews.  NMB/ 
Pelmec  notes  that,  because  it  reported  a 
discount  on  all  sales  to  eligible 
customers  at  the  customer's  rate,  any 
distortion  caused  by  this  allocation 
would  be  to  NMB/Pelmec's  detriment  . 
Department's  Position:  We  agree  with 
NMB/Pelmec.  We  have  found  that 
NMB/Pelmec's  reporting  methodology 
for  early-payment  discounts  is  not 
unreasonably  distortive.  NMB/Pelmec 
granted  discounts  at  a  fixed  and 
constant  percentage  of  the  value  of  all 
sales  to  each  eligible  customer. 
Therefore,  reporting  the  percentage  is 
the  equivalent  of  reporting  its  rebates  on 
a  transaction-specific  basis.  Therefore, 
we  determine  that  NMB/Pelmec  acted  to 
the  best  of  its  abifity  and  that  its 
response  methodology  is  not 
unreasonably  distortive.  We  also  note 
that,  even  under  the  pre-URAA  law.  we 
would  have  found  NMB/Pelmec's 
methodology  to  be  permissible.  See 
AFBs  V  at  66498. 

Comment  11:  Torrington  states  that 
the  Department's  verification  report 
indicates  that,  as  a  result  of  a  new 
contract  INA  entered  into  with  two  of  its 
U.S.  customers,  there  were  several 
retroactive  price  changes  to  certain 
prices  INA  reported.  Torrington 
contends,  however,  that  the  verification 
exhibit  reveals  that  the  record  is 
incomplete  with  respect  to  this  issue. 
Torrington  requests  that  the  Department 
correct  the  reported  sales  information  to 
reflect  the  change  in  price.  Torrington 
also  states  that  the  Department  should 
require  INA  to  develop  the  record  to 
include  a  full  explanation  of  the  nature 
of  the  contracts  into  which  it  entered, 
and  to  reflect  the  corrections  in  the 
database,  including  quantities,  price, 
transaction  dates  and  part  numbers. 
Torrington  states  that  it  is  necessary  to 
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further  develop  the  record  because 
changes  to  price  as  a  result  of  retroactive 
price  adjustments  call  into  question  the 
reliability  of  all  reported  U.S.  sales. 

INA  responds  that  the  Department 
verified  all  information  concerning  the 
revisions  to  some  prices  for  U.S. 
customers.  In  addition,  INA  states  that, 
as  the  Department  noted  in  its 
verification  report,  the  sales  affected  by 
the  retroactive  price  adjustments  were 
limited  to  the  sales  transactions  that 
INA  presented  to  the  verification  team 
at  the  outset  of  verification. 

Department  Position:  We  agree  with 
respondent  and  are  satisfied  that,  given 
our  thorough  examination  at 
verification,  the  record  is  complete  with 
respect  to  this  issue.  We  included  the 
corrected  retroactive  price  adjustments 
we  received  from  respondent  at 
verification  in  our  preliminary  analysis 
because,  in  our  verification  of  these 
adjustments,  we  found  that  there  were 
no  price  adjustments  on  other 
transactions  (verification  report,  at  1). 
Therefore,  we  do  not  question  the 
reliability  of  INA's  reported  U.S.  sales 
and  for  these  final  results,  we  have 
adjusted  the  U.S.  database  to  reflect 
these  price  changes. 

Comment  12:  Torrington  asserts  that 
the  Department  should  disallow  NTN's 
HM  billing  adjustments  to  NV. 
Petitioner  cites  the  CAFC's  decision  in 
Torrington  VI  that  adjustments  of  this 
sort  are,  by  their  nature,  indirect  and 
may  not  be  allocated  across  all  sales. 
Torrington  claims  that  NTN's 
description  of  billing  adjustments  in  its 
questionnaire  response  is  unclear  as  to 
whether  the  adjustment  is  product-and 
invoice-specific.  Petitioner  contends 
that  NTN  has  not  met  its  burden  of 
proof  of  establishing  entitlement  to  the 
adjustment. 

NTN  counters  that  it  did  not  allocate 
the  adjustment  broadly  across  all  sales 
and  that  the  Department  verified  the 
accuracy  of  the  adjustment  and  the 
methodology  NTN  used  to  report  it. 
NTN  maintains  the  Department  was 
correct  in  accepting  the  adjustment  in 
the  preliminarv'  results  and  should  do  so 
for  the  final  results. 

Department's  Position:  We  disagree 
with  Torrington.  NTN's  reporting 
methodology  was  consistently 
customer-and  product-specific  for 
billing  adjustments.  As  a  result  of  our 
verification  of  NTN's  HM  sales,  we 
found  that  NTN  reported  the  great 
majority  of  billing  adjustments  on  a 
transaction-specific  basis.  As  stated  in 
our  introductory  remarks  to  this  section, 
we  prefer  transaction-specific  amounts 
for  these  kinds  of  adjustment  claims. 
Because  NTN  acted  to  the  best  of  its 
ability  in  reporting  the  adjustment  and 


its  allocations  are  not  unreasonably 
distortive,  we  have  accepted  the 
reported  adjustments  for  the  final 
results. 

Comment  13:  Torrington  contends 
that  NTN  Germany's  HM  discounts  and 
rebates  should  be  rejected  in  the 
calculation  of  NV.  Petitioner  maintains 
that  these  adjustments  are  direct 
adjustments  that  respondent  has 
improperly  reported  on  a  customer- 
specific  basis.  Torrington  claims  that 
respondent  has  reported  its  discount 
adjustment  incorrectly  based  on 
information  in  the  public  version  of  the 
home  market  verification  report  for  the 
1992-93  administrative  review.  Because 
the  adjustments  are  not  reported  on  a 
transaction-specific  basis,  petitioner 
argues  that  the  Department  must  reject 
them. 

NTN  Germany  counters  that  it  has 
reported  its  discounts  and  rebates  in  a 
consistent  and  accurate  manner  in  each 
administrative  review  and  that  the 
Department  should  accept  them  as 
reported  in  this  review. 

Department's  Position:  We  disagree 
with  Torrington.  NTN  Germany 
explained  in  its  response  that  the 
adjustments  were  based  on  agreements 
with  customers  for  eligible  products. 
Resulting  total  amounts  for  each 
customer  were  allocated  to  sales  to  the 
customer.  Based  on  NTN  Germany's 
response  and  information  on  the  record 
from  verifications  of  previous  reviews, 
we  believe  respondent  has  acted  to  the 
best  of  its  ability  in  reporting  the 
adjustments  and  its  allocations  are  not 
unreasonably  distortive. 

4.  Circumstance-of-Sale  Adjustments 

4. A.  Technical  Services  and  Warrant^' 
Expenses.  Comment  1;  Torrington 
argues  that  the  Department  should  reject 
NSK's  claim  for  an  adjustment  to  NV  for 
technical  service  expenses.  Torrington 
asserts  that  NSK's  description  of  these 
expenses  indicates  a  direct  relationship 
to  specific  transactions,  despite  NSK's 
claim  that  it  could  not  isolate  technical 
services  for  specific  sales.  Citing 
Torrington  VI  at  1050,  Torrington  argues 
that  NSK  cannot  claim  direct  expenses 
as  an  indirect  adjustment  merely 
because  it  is  inconvenient  for  NSK  to 
report  them  on  the  same  basis  on  which 
they  were  incurred.  Torrington  also 
argues  that  NSK's  reported  technical 
service  expense  does  not  distinguish 
between  that  paid  on  subject 
merchandise  and  that  paid  on  non- 
subject  merchandise. 

NSK  contends  that,  while  it  provides 
technical  service  with  respect  to  specific 
customers  or  even  to  specific  part 
numbers,  it  does  not  incur  expenses  on 
that  basis.  NSK  argues  that  the  expenses 
referred  to  by  Torrington  are  expenses 


such  as  salaries,  benefits,  rent,  utilities, 
and  depreciation  and  can  be 
characterized  as  fixed  expenses.  NSK 
also  argues  that,  because  such  expenses 
are  ISEs,  NSK  is  under  no  burden  to 
remove  such  expenses  as  might 
theoretically  relate  to  sales  of  non- 
subject  merchandise  because  such 
expenses  are  incurred  to  support  NSK's 
sales  generally 

Department's  Position:  We  disagree 
with  Torrington.  We  have  examined  the 
information  on  the  record  and  have 
concluded  that,  based  on  NSK's 
description,  its  home  market  technical 
service  expense  (such  as  the  salaries  and 
benefits  of  technical  service  employees) 
is  a  fixed  expense  and  does  not  var\- 
with  sales  volumes  Therefore,  we 
conclude  that  they  are  of  an  indirect 
nature.  We  further  agree  with  NSK  that, 
due  to  the  nature  of  ISEs,  NSK  need  not 
segregate  such  expenses  between  those 
paid  on  subject  and  non-subject 
merchandise. 

Comment  2:  Torrington  argues  that 
the  Department  should  treat  NSK's  U.S. 
technical  service  expense  as  a  direct 
expense  instead  of  an  indirect  expense. 
Torrington  asserts  that  NSK  admitted 
that  it  did  incur  direct  technical  service 
expenses  in  the  United  States  but 
claimed  that  allocation  of  direct 
technical  service  expense  resulted  in  a 
de  minimis  factor,  instead  aggregating 
them  with  its  indirect  technical  service 
expense.  Citing  AFBs  A' at  10911. 
Torrington  contends  that,  when  a 
respondent  fails  to  report  US  technical 
ser\ice  expenses  in  direct  and  indirect 
portions,  it  is  the  Department's  practice 
to  treat  the  expenses  as  a  direct 
adjustment  to  CEP 

NSK  argues  that  it  attempted  to 
identify  which  portion  of  its  technical 
service  expenses  is  direct  and  which  is 
indirect,  and  it  found  that  it  had  no 
direct  technical  ser\'ice  expenses  which 
it  could  identify  NSK  asserts  that  its 
technical  service  expenses  are  salaries, 
repairs,  maintenance,  and  the  like, 
which  NSK  asserts  the  Department  has 
routinely  recognized  as  indirect 
expenses.  Finally,  NSK  contends  that 
the  Department  has  always  treated  its 
technical  service  expenses  as  an  indirect 
expenses  and  Torrington  has  offered  no 
reason  for  the  Department  to  reverse 
itself. 

Department's  Position:  We  agree  with 
NSK.  In  its  response  to  our 
questionnaire,  NSK  identified  certain 
technical  service  expenses  which  NSK 
said  could  be  considered  direct  in 
nature.  After  examining  these  expenses, 
which  are  separately  identified  in  NSK's 
Proprietary  Exhibit  C-12.  we  concluded 
that  reclassifying  these  expenses  as 
direct  would  have  no  material  impact 
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on  the  margin  calculation.  See  NSK  Ltd. 
Final  Analysis  Memorandum,  dated 
December  17,  1996.  Therefore,  we  have 
treated  all  of  NSK's  U.S.  technical 
service  expenses  as  indirect  expenses 
for  the  final  results. 

Conunent  3:  Torrington  argues  that 
the  Department  should  reject  FAG 
Germany's  reported  HM  direct  warranty 
expense  because  the  expense  was 
allocated  over  all  sales,  regardless  of 
model,  class  or  kind,  or  customer.  Citing 
Federal-Mogul  Vat  220,  Torrington 
contends  that  the  CIT  has  afBrmed  the 
Department's  practice  of  rejecting  direct 
deductions  to  foreign  mau-ket  value  (now 
NV)  for  warranty  and  technical  service 
expense  because,  although  they  were 
not  incurred  as  a  fixed  percentage  of 
sales  value,  they  were  allocated  over  all 
sales. 

FAG  argues  that  it  allocated  variable 
warranty  costs  over  subject  merchandise 
only,  that  it  explained  its  allocation  in 
its  response,  and  that  the  Department 
verified  its  direct  warranty  expense. 
FAG  argues  that  the  court  case 
Torrington  cites  is  inapposite  because  in 
that  case  the  allocations  were  made  over 
both  subject  and  non-subject 
merchandise. 

Department's  Position:  We  agree  with 
FAG  Germany.  Similar  to  discounts  and 
rebates  (see  item  3,  above),  we  have 
accepted  claims  for  home  market  direct 
selling  expenses  as  direct  adjustments  to 
price  if  we  determined  that  the 
respondent  reported  the  expense:  (1)  on 
a  transaction-specific  basis;  (2)  as  a 
fixed  and  constant  percentage  of  the 
value  of  sales  on  which  it  was  incuixed. 
or  (3)  on  an  allocated  basis,  provided 
that  it  was  not  feasible  for  the 
respondent  to  report  the  expense  on  a 
more  specific  basis  and  the  allocation 
does  not  cause  unreasonable 
inaccuracies  or  distortions  {e.g..  if 
granted  proportionately  on  sales  of  out- 
of-scope  versus  in-scope  merchandise) 
We  have  disallowed  any  allocated  HM 
direct  selling  expense  which  did  not 
meet  this  standard  pursuant  to 
Torrington  V. 

We  find  that  FAG  Germany  has  ' 
reported  its  HM  variable  warranty 
expenses  in  the  most  feasible  manner 
possible.  The  Department  has  long 
recognized  that  it  is  not  possible  to  tie 
FOR  warranty  expenses  to  FOR  sales, 
since  the  warranty  expenses  can  be 
incurred  on  pre-POR  sales.  Likewise. 
FAG  may  not  incur  warranty  expenses 
on  FOR  sales  until  a  future  time  period. 
Therefore,  warranty  expenses  generally 
carmot  be  reported  on  a  transaction- 
specific  basis  and  an  allocation  is 
necessary.  FAG  Germany  allocated  its 
warranty  expenses  related  to  sales  of 
scope  merchandise  and  its  methodology 


is  not  uruBasonably  distortive. 
Accordingly,  we  have  treated  FAG's 
reported  HM  direct  warranty  adjustment 
as  a  direct  adjustment  to  NV. 

Comment  4:  Torrington  argues  that 
the  Department  should  disallow  Koyo's 
HM  ISE-offset  claim  because  the 
company  failed  to  report  direct  warranty 
expenses  separately  in  the  manner  in 
which  it  incurred  them.  Torrington, 
citing  Torrington  V7at  1047-1051, 
maintains  that  direct  expenses,  if  not 
reported  in  the  manner  in  which  they 
are  incurred,  must  be  denied  altogether. 

koyo  responds  that  its  methodology 
for  reporting  its  warranty  expenses  in 
this  review  is  the  same  as  that  it  used 
in  a  number  of  previous  reviews  of  the 
orders  on  AFBs  and  tapered  roller 
bearings.  Koyo  further  states  that  the 
Department  has  verified  and  accepted 
Koyo's  methodology  m  previous 
reviews  and  has  never  raised  any 
complaints  regarding  Koyo's  treatment 
of  warranties. 

Department's  Position:  We  disagree 
with  Torrington.  hi  general,  it  is  not 
possible  to  tie  FOR  warranty  expenses 
to  FOR  sales,  since  the  Wcuranty 
expenses  are  incurred  on  pre-POR  sales. 
Further.  Koyo  calculated  a  warranty 
expense  factor  based  on  the  ratio  of  total 
warranty  claims  to  total  bearing  sales,  as 
in  AFBs  III  (at  39743).  in  AFBs  IV  (at 
10910).  and  in  AFBs  V  (at  66485).  where 
Koyo  used  the  same  allocation 
methodology,  hi  these  reviews,  we  also 
find  that  Koyo's  allocation  of  warranty 
expenses  is  not  unreasonably  distortive, 
and  we  have  accepted  them  for  these 
final  results. 

Comment  5.  Torrington  requests  that 
the  Department  deny  an  adjustment  to 
NV  for  FAG  Italy's  reported  HM 
technical  service  expense,  arguing  that 
the  company  failed  to  report  the 
adjustment  in  the  manner  the 
Department  requested.  Torrington 
contends  that  FAG  Italy  averaged  total 
HM  direct  technical  service  expenses 
over  all  FOR  sales  instead  of  on  a 
customer-specific  basis  as  requested  by 
the  Department.  Moreover,  Torrington 
claims  that  the  Department  should  not 
treat  the  claimed  HM  technical  service 
expense  as  an  indirect  expense  because 
the  expense  is  direct  in  nature,  citing 
Torrington  VI  at  1050-1051  in  support 
of  its  argument  that  the  Department  may 
not  treat  direct  expenses  as  indirect. 

FAG  Italy  argues  that  it  properly 
calculated  and  reported  its  HM 
technical  service  expenses  and  that  the 
Department  lawfully  permitted  the 
adjustment  to  NV  as  it  has  in  all  prior 
reviews  of  these  AFB  orders.  In  support 
of  the  Department's  treatment  of  the  HM 
technical  service  expenses  as  direct, 
FAG  Italy  states  that  the  expenses  are 


variable  and  that  they  are  dependent 
only  upon  sales  of  the  merchandise 
under  review.  !n  conclusion,  FAG  Italy 
contends  that  Torrington 's  reference  to 
Torrington  VI  is  inappropriate  because 
the  adjustments  at  issue  in  that  case 
were  indirect  expenses  allocated  over 
all  sales  (scope  and  non-scope)  whereas 
FAG  Italy's  HM  technical  service 
expenses  are  direct  and  are  only 
allocated  over  scope  merchandise. 

Department's  Position:  We  agree  with 
FAG  Italy.  In  our  questionnaire,  we 
instructed  FAG  Italy  to  report  the 
technical  service  expenses  directly 
related  to  sales  of  the  foreign  like 
product,  less  any  reimbursement 
received  from  the  customer.  In  its 
questionnaire  response,  FAG  Italy  stated 
that  it  first  subtracted  the  fees  that  it 
received  from  its  customers  from  the 
pool  of  technical  service  expenses  and 
allocated  the  remainder  by  dividing  by 
the  "applicable  home  market  sales." 
This  reporting  methodology  is 
consistent  with  FAG  Italy's  accounting 
and  record-keeping  systems  and  is  an 
accurate  representation  of  the 
company's  technical  service  expenses. 
Since  FAG  Italy's  reporting  of  this 
information  is  the  most  specific  that  is 
feasible  and  is  not  unreasonably 
distortive,  we  have  accepted  the 
company's  HM  variable  technical 
service  expenses  as  a  direct  adjustment 
toNV. 

Comment  6:  Torrington  states  that 
SNR's  response  indicates  that  it 
allocated  HM  warranty  expenses  over 
both  scope  and  non-scope  merchandise, 
despite  the  Department's  verification 
report  indicating  that  the  expenses  were 
allocated  over  sales  of  scope 
merchandise  only.  Torrington  urges  the 
Department  to  ensure  for  the  final 
results  that  HM  warranty  expenses  were 
properly  allocated  and  have  not  been 
overstated. 

SNR  asserts  that  the  Department 
verified  its  direct  warranty  expenses, 
which  it  limited  to  returns  of  scope 
products  and  allocated  over  sales  of 
only  scope  products.  Therefore,  SNR 
concludes,  the  Department  found  its 
HM  warranty  expenses  to  be  properly 
allocated  and  not  overstated. 

Department  Position:  We  agree  with 
SNR  that  it  allocated  only  HM  warranty 
expenses  related  to  scope  products  over 
scope  products.  As  we  indicated  in  the 
verification  report,  we  verified  those 
warranty  expenses  and  did  not  find  any 
discrepancies. 

4.B.  Commissions.  Comment  1: 
Torrington  argues  that  the  Department 
should  reject  NSK's  claimed  adjustment 
to  NV  for  commissions  paid  for  defivery 
on  behalf  of  NSK.  Torrington  notes  that 
NSK  summed  all  commissions  paid  to  a 
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commissionaire  for  deliveries  and 
allocated  that  amount  over  total  NSK 
sales  to  the  commissionaire.  Tomngton 
contends  that  it  is  not  evident  that  NSK 
actually  incurred  commissions  on  all 
sales  to  the  commissionaire.  Torrington 
also  argues  that  the  total  commissions 
and  the  total  sales  to  the  customer 
include  commissions  paid  on  sales  of 
non-subject  merchandise,  which  is 
contrary  to  law,  citing  Torrington  I  at 
1579.  Finally,  Torrington  argues  that, 
even  if  the  IDepartment  permits  an 
adjustment  for  such  commissions,  the 
Department  should  disregard  those 
commissions  NSK  paid  to  affiliated 
commissionaires  because  NSK  failed  to 
demonstrate  that  they  were  made  at 
arm's  length. 

NSK  argues  that  the  Department 
correctly  deducted  commissions  for 
delivery  on  behalf  of  NSK  as  a  direct 
expense.  NSK  argues  that  the  proposed 
regulations  for  implementing  the  URAA 
allow  respondents  to  allocate  expenses 
if  transaction-specific  reporting  is  not 
feasible,  as  long  as  the  allocation  is  not 
distortive  (citing  Antidumping  Duties; 
Countervailing  Duties;  Proposed  Rule. 
61  FR  7308,  7330,  7381  (February  27, 
1996)  (proposed  §351.401(g)  and 
commentary)).  NSK  contends  that  its 
records  are  not  maintained  on  a 
transaction-specific  basis  and,  therefore, 
it  cannot  report  HM  commission 
expenses  on  a  transaction-specific  basis. 
NSK  claims  that  its  allocation 
methodology  is  non-distortive. 

Department's  Position:  We  disagree 
with  Torrington.  We  conclude  that, 
although  NSK  may  not  have  allocated 
these  commissions  on  the  same  basis 
that  they  were  incurred,  the  allocation 
methodology  is  sufficiently  accurate 
that  whatever  distortion  may  exist  will 
have  no  material  impact  on  NSK's 
margin.  As  we  noted  in  the  home 
market  verification  report,  NSK 
calculated  customer-specific  factors  by 
dividing  the  total  commission  paid  to  a 
commissionaire  by  the  sum  of  the  sales 
that  generated  the  commission.  See 
Home  Market  Verification  Report  dated 
April  26,  1996,  at  page  five.  As  the 
allocation  is  customer-specific,  there  is 
no  possibility  of  shifting  expenses  from 
one  customer  to  another.  Moreover, 
because  NSK  allocated  these 
conunissions  over  only  those  sales  that 
actually  incurred  such  commissions, 
there  is  no  possibility  that  NSK  reported 
commissions  for  sales  which  did  not 
incur  them.  Finally,  for  business 
proprietary  reasons  discussed  in  the 
analysis  memorandum,  we  conclude 
that  there  is  no  possibility  that  NSK 
included  in  its  reporting  any 
commissions  paid  on  non-subject 
merchandise.  See  NSK  Ltd.  Final 


Analysis  Memorandum,  dated 
December  17,  1996.  For  these  reasons 
we  disagree  with  Torrington,  and  we 
conclude  that  NSK's  allocation 
methodology  is  not  unreasonably 
distortive  and  that  NSK  acted  to  the  best 
of  its  ability  in  reporting  these 
commissions.  Therefore,  we  determine 
that  a  direct  adjustment  to  NV  for 
commissions  for  delivery  on  behalf  of 
NSK  is  appropriate. 

We  agree  with  Torrington  that  we 
should  disregard  commissions  that  NSK 
paid  to  affiliated  commissionaires  for 
delivery  on  behalf  of  NSK.  As  discussed 
in  the  final  results  analysis 
memorandum,  we  conclude  that  the 
commissions  NSK  paid  to  affiliated 
commissionaires  were  not  made  at 
arm's-length.  See  NSK  Ltd.  Final 
Analysis  Memorandum,  dated 
December  17,  1996. 

Comment  2:  Torrington  argues  that 
the  Department  should  reject  .NSK's 
claim  for  an  adjustment  to  NV  for 
distributor-incentive  commissions. 
Torrington  notes  that  the  Department 
treated  this  as  a  direct  adjustment  to  NV 
for  the  preliminary  results  even  though 
NSK  requested  that  these  commissions 
be  treated  as  ISEs.  Torrington  argues 
that  NSK  failed  to  demonstrate  that 
these  conmiissions  do  not  include 
payments  it  made  on  non-subject 
merchandise  or  that  it,  in  fact,  paid  any 
commissions  on  subject  merchandise. 
Torrington  also  claims  that  NSK's 
allocation  methodology  is  distortive. 
because  the  possibility  exists  that  it 
claimed  an  adjustment  on  sales  for 
which  it  paid  no  commission. 
Torrington  asserts  that  the  Department 
disallowed  this  expense  in  AFBs  TV.  as 
well  as  in  Tapered  Roller  Bearings  from 
Japan,  56  FR  64720.  64723  (1993),  and 
was  affirmed  by  the  CIT  in  NSK  III. 
Finally,  Torrington  argues  that,  even  if 
the  Department  permits  an  adjustment 
for  such  commissions  for  the  final 
results,  the  Department  should 
disregard  commissions  NSK  paid  to 
affiliated  commissionaires. 

NSK  argues  that  the  Department 
should  continue  to  treat  distributor- 
incentive  commissions  as  a  direct 
expense.  NSK  contends  that,  while  the 
Department  rejected  its  distributor- 
incentive  commissions  in  AFBs  I\\  it 
later  treated  such  commissions  as  a 
direct  expense  and  this  practice  was 
affirmed  in  Torrington  TV.  •• 

Department's  Position:  We  agree  with 
Torrington  that  we  should  not  treat 
distributor-incentive  commissions  as  a 
direct  adjustment  to  NV.  Our  treatment 
of  these  commissions  as  a  direct 
adjustment  for  the  preliminary  results 
was  an  inadvertent  error  on  our  part.  As 
NSK  explained  in  its  supplemental 


response,  "this  expense  is  earned  on  the 
basis  of  the  distributor's  resale,  rather 
than  on  NSK's  sale  to  the  distributor." 
See  NSK's  response  to  our  supplemental 
questionnaire,  dated  December  7,  1995. 
We  later  verified  this  information.  See 
NSK  home  market  verification  report, 
dated  April  26.  1996.  We  conclude  that 
NSK  did  not  incur  this  expense  directlv 
on  its  sales  to  its  customers.  Based  on 
the  nature  of  this  expense,  we  conclude 
that  it  is  not  really  a  commission. 
Rather,  we  agree  with  NSK's 
characterization  in  its  supplemental 
response  that  distributor-incentive 
commissions  are  an  indirect 
promotional  expense  as  opposed  to  a 
price  adjustment  because  NSK  grants 
these  "commissions"  to  promote  sales 
made  by  distributors. 

We  disagree  with  Torrington  that  we 
should  disregard  distributor-incentive 
commissions  NSK  paid  to  affiliated 
commissionaires.  As  discussed  in  the 
final  results  analysis  memorandum,  we 
conclude  that  the  commissions  NSK 
paid  to  affiliated  commissionaires  were 
made  at  arm's  length.  Therefore,  we 
have  adjusted  NV  for  these 
commissions.  See  NSK  Ltd.  Final 
Analysis  Memorandum,  dated 
December  17,  1996. 

4.C.  Credit.  Comment  1:  Torrington 
argues  that  the  Department  should 
adjust  NSK's  HM  credit  expense 
calculations  by  excluding  discounted 
notes.  Torrington  argues  that  discounted 
notes  are  not  part  of  an  unpaid  balance 
but  rather  represent  paid  amounts, 
albeit  at  a  discount,  during  the  month. 
Torrington  argues  that  the  burden  is  on 
NSK  to  demonstrate  that  it  did  not 
include  notes  that  had  been  paid,  and 
contends  that  NSK  did  not  demonstrate 
this  on  the  record.  Therefore,  Torrington 
argues,  the  Department  should  either 
exclude  discounted  notes  from  NSK's 
credit-expense  calculation  or  use  the 
lowest  credit  expense  NSK  reported  for 
all  HM  sales  during  the  POR. 

NSK  argues  that  the  Department 
verified  that,  while  NSK  included 
unpaid  notes  receivable  in  its  credit 
calculation,  it  did  not  count  notes 
receivable  that  had  been  paid.  NSK  also 
argues  that  it  used  the  term 
"discounted""  to  differentiate  one 
specific  type  of  notes  recewable  from 
other  types. 

Department's  Position:  We  disagree 
with  Torrington  While  discounted 
notes  do  not  technically  represent  an 
unpaid  balance,  .NSK  does  not  obtain 
the  use  of  the  entire  balance  owed  by 
the  customer  for  the  note.  When  a 
company  discounts  a  note  through  a 
bank,  the  bank  typically  assesses  a 
charge  or  fee  for  discounting  the  note 
Therefore,  when  discounting  a  note 
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tixrough  a  bank,  the  company  incurs  a 
cost  for  obtaining  a  smaller  amount  of 
money  than  that  to  which  it  would  be 
entitled  had  it  held  onto  the  note  until 
maturity.  NSK  calculated  the  interest 
rate  for  its  discounted  notes  in  a  manner 
similar  to  that  which  it  did  for  other 
loans.  At  verification,  we  found  that 
NSK  does  incur  discounted-note 
e.xpenses,  and  we  determined  in  our 
analysis  of  NSK's  reported  HM  credit 
expense  that  respondent  accounted  for 
discounted  notes  properly  in  its 
methodology 

Comment  2:  Torrington  comments 
that  FAG  Germany  improperly  added 
one  credit  day  in  calculating  credit 
expense  for  HM  sales,  by  claiming  that, 
under  operating  procedures  common  to 
the  German  banking  system,  there  is  a 
lag  in  the  availability  of  funds  in 
Germany  which  does  not  exist  in  the 
United  States.  Torrington  contends  that, 
even  if  the  alleged  banking  delay  was 
supported  by  the  record,  it  would  apply 
to  all  payments  in  Gennany.  whether 
completed  upon  delivery  or  after  the 
expiration  of  an  agreed-upon  term. 
Thus,  Torrington  argues,  the  one-day 
period  allegedly  required  by  the  bank  to 
process  the  payment  is  no  more  relevant 
to  the  imputed  credit  expense 
calculation  than,  for  example,  a 
respondent  s  own  administrative  delays. 
Torrington  eurgues  that  the  Department 
should  recalculate  FAG  Germany's 
reported  home  market  credit  expense  by 
reducing  the  time  between  sale  and 
payment  by  one  day. 

FAG  Germany  argues  that,  in 
accordance  with  specific  proc:edures 
which  the  Department  verified,  it  does 
not  technically  receive  payment  from  its 
customers  until  the  day  after  its  banks 
actually  received  the  customer's  check 
or  transfer.  FAG  Germany  contends  that, 
in  accordance  with  Departmental 
reporting  requirements,  it  reports  all 
expenses  on  the  same  basis  in  which 
they  are  incurred,  and  that,  where  funds 
are  not  available  in  FAGs  accounts 
until  one  day  after  deposit  by  German 
law  and  practice,  it  has  legitimately 
incurred  an  extra  day  of  credit  costs. 

Department's  Position:  We  agree  with 
FAG,  .^s  we  noted  in  the  HM 
verification  report,  we  analyzed  several 
credit  notes,  promissory  notes,  and 
short-term  loan  agreements  to  determine 
the  accuracy  of  FAG's  submission  and 
found  no  discrepancies.  Therefore,  we 
found  that  FAG  reported  its  dates  of 
payment  in  its  response  accurately  Had 
FAG  not  justified  the  extra  day  reported 
in  the  home  market  at  verification,  we 
would  have  noted  it  and  adjusted  FAG's 
HM  credit  expenses  accordingly.  As  this 
was  not  the  case,  we  have  accepted 
FAG's  HM  credit  expenses  as  reported. 


Comment  3:  Torrington  contends  that 
the  Department  should  not  accept  FAG 
Italy's  HM  credit  expense  data  that  the 
company  provided  after  verification 
unless  the  Department  is  fully  satisfied 
that  the  amounts  are  accurate. 
Torrington  notes  that,  at  verification,  the 
Department  discovered  FAG  Italy  had 
failed  to  report  credit  amounts  for 
certain  HM  customer  codes. 
Torrington 's  concern  is  that  when  FAG 
Italy  submitted  the  credit  expense 
information  on  the  record  after 
verification  it  may  have  overstated  its 
customers"  actual  credit  expenses, 
Torrington  requests  that  the  Department 
compare  the  average  credit  expenses 
FAG  Italy  reported  after  verification  to 
the  average  credit  expenses  it  reported 
originally  to  ensure  that  the  new  credit 
expense  figures  typify  FAG  Italy's 
experience. 

FAG  Italy  contends  that  it  reported 
accurately  the  missing  credit  expenses ' 
discovered  at  verification.  FAG  Italy 
notes  that  its  inadvertent  reporting  error 
affected  very  few  transactions  and 
argues  that  Torrington's  concern  about 
the  credit  expenses  being  over-reported 
is  unfounded  since  the  Department 
successfully  verified  the  calculation  of 
the  missing  HM  credit  expenses  and  the 
data  used  therein. 

Department's  Position:  We  agree  with 
FAG  Italy  that  it  reported  accurately  the 
missing  HM  credit  expenses  we 
discovered  at  verification.  To  test 
whether  FAG  Italy  reported  these 
expenses  accxirately  in  its  revised 
database,  we  compared  the  average 
credit  expenses  the  company  reported 
after  verification  to  the  average  credit 
expenses  it  reported  originally.  We 
found  that  the  new  credit  expenses 
typify  FAG  Italy's  experience  and  we 
made  the  adjustment  to  NV  for  the  final 
results. 

Comment  4:  Torrington  argues  that 
the  Department  should  ensure  that  it 
deducts  NSK-RHP's  credit  expense  on 
all  relevant  U.S.  sales  Torrington  claims 
that  NSK-RHP  did  not  report  a  U.S. 
credit  expense  for  those  sales  for  which 
it  was  unable  to  determine  the 
appropriate  date  of  payment.  Torrington 
states  further  that,  in  response  to 
Torrington's  pre-preliminary  comments, 
NSK-RHP  asserted  that  the  Department 
should  calculate  the  credit  expense 
based  on  the  due  date  of  respondent's 
supplemental  response,  January  11, 
1996,  which  was  the  last  time  NSK-RHP 
submitted  data.  Torrington  claims  that 
NSK-RHP  left  the  credit  expense  for 
certain  U.S.  sales  blank  even  though  the 
information  was  subsequently  available. 
Torrington  proposes  that  an  appropriate 
amount  for  credit  expense  for  such  sales 
should  be  based  on  the  number  of  days 


fi-om  shipment  to  the  date  of  the 
preliminary  results. 

Torrington  states  that,  with  respect  to 
those  U.S.  sales  for  which  INA  did  not 
report  a  payment  date,  the  Department 
should  estimate  a  payment  period,  for 
the  purpose  of  calculating  credit 
expenses,  based  on  the  difference 
between  the  date  of  sale  and  the  date  of 
the  final  results  of  review. 

NSK-RHP  argues  that  the  Department 
instructed  NSK-RHP  to  leave  the  date  of 
payment  variable  blank  for  all 
transactions  for  which  NSK-RHP  or  its 
affiliated  companies  could  not 
determine  the  date  of  payment.  NSK- 
RHP  contends  that  it  followed  the 
Department's  instructions  and  has 
cooperated  fully  with  the  Department's 
requests  for  information  and,  thus,  use 
of  adverse  facts  available  is 
inappropriate  in  this  case.  NSK-RHP 
concludes  by  stating  that  the 
Department  calculated  its  credit 
expense  correctly  for  the  preliminary 
results. 

INA  agrees  with  Torrington  that  the 
Department  sholild  estimate  a  credit 
period  for  U.S.  sales  without  a  payment 
date  but  disagrees  with  Torrington's 
proposed  methodology.  INA  contends 
that  the  period  Torrington  proposes  is 
arbitrary  and  an  application  of  adverse 
facts  available,  for  which  there  is  no 
basis.  Instead,  INA  argues,  the 
Department  should  apply  the 
methodology  it  employed  in  other  cases, 
where  the  Department  calculated  a 
surrogate  credit  period  based  on  the 
average  number  of  days  between  the 
date  of  sale  and  the  date  of  payment  for 
all  U.S.  sales. 

Department's  Position:  We  agree  with 
Torrington  that  NSK-RHP  did  not 
provide  date  of  payment  information  for 
those  U.S.  sales  for  which  it  contends 
that  it  could  not  determine  the  dale  of 
payment.  However,  the  record 
illustrates  that,  as  is  the  case  with  INA, 
NSK-RHP  completed  this  field  for  as 
many  transactions  as  possible  and  left  it 
blank  for  only  thoSfe  transactions  in 
which  it  could  not  determine  the  date 
of  payment  as  instructed  in  our  original 
questionnaire  at  page  C-11,  field  12.0. 

Under  section  776(a)(1),  the 
Department  shall  use  the  facts  otherwise 
available  in  reaching  its  final 
determination  when  the  necessary 
information  is  not  on  the  record. 
Because  the  final  date  of  payment  is  not 
known  for  certain  transactions  for  these 
respondents,  we  must  resort  to  facts 
otherwise  available  in  determining  a 
reasonable  period  of  time  for  calculating 
credit  expenses.  We  agree  with 
Torrington  that  we  should  estimate  a 
payment  period  for  those  sales  for 
which  NSK-RHP  and  INA  did  not 
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provide  the  date  of  payment.  However, 
we  disagree  with  Tonington's 
recommendation  that  we  use  the 
number  of  days  from  shipment  to  the 
date  of  the  preliminary  results  as  a 
surrogate.  This  treatment  would 
constitute  an  adverse  inference  and  is 
not  warranted  by  the  facts  of  this  case. 
Therefore,  for  these  final  results,  we 
used  the  average  credit  period  for  all 
transactions  with  reported  shipment 
and  payment  dates  as  a  siurogate  for  the 
actual  credit  period  in  calculating  credit 
expenses  for  those  sales  without  a 
known  date  of  payment.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Pasta  From  Italy,  61  FR 
30332  (June  14, 1996). 

Comment  5:  Torrington  argues  that 
the  Department  should  ensure  that  SKF 
France  has  reported  appropriate 
payment  dates  for  HM  sales.  Torrington 
contends  that  SKF  France  identified  the 
payment  date  as  the  date  the  payment 
is  deposited  in  SKF's  bank  and  that  this 
date  may  be  several  days  after  the  date 
which  the  customer  actually  paid  SKF. 
Torrington  asserts  that,  if" the 
Department  cannot  determine  that  SKF 
France  reported  the  actual  payment 
date,  it  should  apply  a  facts-available 
approach,  such  as  an  estimate  of  the 
number  of  days  between  receipt  of 
check  and  deposit  in  the  bank,  and 
adjust  the  credit  expense  accordingly. 

SKF  France  argues  that  the 
Department  has  verified  and  accepted 
SKF  France's  credit  expense  calculation, 
as  well  as  its  record-keeping  and 
accounting  payment  on  invoices.  SKF 
France  adds  that  it  Unked  the  invoice 
number  to  the  dates  of  payment 
electronically  such  that,  in  all  but  a  very 
few  instances,  it  reported  the  actual 
payment  date. 

Department's  Position:  We  agree  with 
SKF.  We  have  no  reason  to  believe  that 
SKF  France  reported  payment  dates  for 
HM  sales  inappropriately.  Torrington 
does  not  offer  any  evidence  that  SKF 
France's  reported  payment  date  is  not 
the  actual  date  SKF  France  received 
payment.  Further,  as  SKF  France  stated 
in  its  September  26,  1995  response,  only 
in  a  few  cases  did  it  not  report  the  actual 
payment  date.  Where  SKF  France  could 
not  identify  the  actual  payment  date  it 
used  an  average  customer-specific  or 
company-specific  accounts-receivable 
days-outstanding  date.  See  SKF  France's 
questionnaire  response  at  48.  Hence,  we 
are  satisfied  that  SKF  France's  reporting 
of  its  HM  payment  date  is  not 
unreasonably  distortive. 

Comment  6:  Torrington  contends  that, 
based  on  information  in  NTN's  financial 
statements,  respondent  has  under- 
reported  the  days  outstanding  for  the 
calculation  of  U.S.  credit  expenses. 


Petitioner  provides  analysis  of  the 
financial  statements  as  applied  to 
sampled  sales  and  suggests  that  the 
Department  recompute  the  expense. 

Department's  Position:  We  disagree 
with  Torrington.  We  examined  credit 
expenses  at  our  verification  of  the  U.S. 
response.  NTN  reported  customer- 
specific  days  outstanding  on  payments 
rather  than  transaction-specific  days 
outstanding.  Although  there  were 
instances  of  slight  variatwn  from  the 
customer-specific  days  outstanding  to 
the  transaction-specific  days 
outstanding,  the  reported  outstanding 
periods  were  largely  accurate  and 
reasonably  reflect  the  days  outstanding 
basis  for  the  calculation. 

4.D.  Indirect  Selling  Expenses. 
Comment  1 :  Torrington  contends  that 
INA's  method  of  calculating  its  U.S.  ISE 
ratio  (selling  expenses  incurred  on  sales 
of  imported  merchandise  to  total  sales 
of  imported  merchandise)  is  distortive. 
Torrington  asserts  that  INA's  records  do 
not  allow  for  a  distinction  to  be  made 
between  selling  expenses  on  imported 
merchandise  and  selling  expenses  on 
U.S. -produced  merchandise.  Torrington 
states  that  some  of  the  cost  centers,  for 
which  INA  applied  ratios  to  total 
expenses  accumulated  in  each  cost 
center  to  obtain  an  estimated  amount  for 
expenses  attributable  to  import  sales, 
were  associated  with  U.S. -produced 
merchandise.  Torrington  also  states  that, 
for  many  cost  centers.  INA  was  unable 
to  calculate  a  specific  ratio.  Torrington 
concludes  that  the  Department  should 
reject  INA's  reported  U.S.  ISE  rate  and 
recalculate  it  based  on  total  expenses 
and  sales. 

INA  agrees  with  Torrington's  proposal 
that  the  Department  recalculate  the  U.S. 
ISE  rate  based  on  total  expenses  and 
sales  of  produced  and  imported 
merchandise.  INA  provides  proposed 
revised  rates  which  it  states  are  based 
on  corrected  data  it  submitted  to  the 
Department  in  its  supplemental 
questionnaire  response. 

Department  Position:  We  disagree 
with  Torrington's  assertion  that  INA's 
U.S.  ISE  ratio  is  distortive.  We  verified 
the  calculation  of  this  expense 
thoroughly  and  were  satisfied  with 
INA's  methodology.  As  we  indicated  in 
the  verification  report,  INA  applied  a 
specific  ratio  for  those  cost  centers  for 
which  INA  maintains  separate  records 
in  its  monthly  sales  detail.  For  those 
cost  centers  for  which  it  was  unable  to 
calculate  a  more  sp>ecific  ratio.  INA 
apphed  general  ratios  to  total  expenses 
associated  with  U.S.-produced 
merchandise.  We  beheve  that  INA's 
method  of  allocating  its  U.S.  ISEs  is  not 
unreasonably  distortive  and  have  relied 
on  it  for  the  final  results. 


Our  practice  is  to  adhere  to  an 
individual  firm's  recording  of  costs,  if 
we  are  satisfied  that  such  principles 
reasonably  reflect  the  costs  of  producing 
the  subject  merchandise  and  are  in 
accordance  with  the  GAAP  of  its  home 
countr\'  See.  e.g..  Canned  Pineapple 
Fruit  from  Thailand;  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  (Canned  Pineapple  from 
Thailand),  60  FR  29553.  29559  (June  5, 
1995):  Certain  Stainless  Steel  Welded 
Pipe  from  the  Republic  of  Korea:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  57  FR  53693.  53705  (November 
12,  1992).  See  also  Furfurvl  Alcohol 
from  South  Africa:  Final  Determination 
of  Sales  at  Less  Than  Fair  Value.  60  FR 
22550.  22556  (May  8.  1995)  ("(Dhe 
Department  normally  relies  on  the 
respondent's  books  and  records 
prepared  in  accordance  with  the  home 
country  GAAP  unless  these  accounting 
records  do  not  reasonably  reflect  the 
COP  of  the  merchandise'").  The  CIT  has 
upheld  the  Department's  use  of 
expenses  recorded  in  a  company's 
financial  statements,  when  those 
statements  are  prepared  in  accordance 
with  the  home  countr\''s  GAAP  and  do 
not  significantly  distort  the  company's 
actual  costs.  See.  e.g.,  Laclede  Steel  Co. 
v.  United  States,  Shp  Op.  94-160  at  22 
(CIT  1994).  Normal  accounting  practices 
provide  an  objective  standard  by  which 
to  measure  costs,  while  allowing 
respondents  a  predictable  basis  on 
which  to  compute  those  costs.  However, 
in  those  instances  where  it  determines 
that  a  company's  norma)  accounting 
practices  result  in  a  unreasonable 
allocation  of  production  costs,  the 
Department  will  make  certain 
adjustments  or  may  use  alternative 
methodologies  that  more  accurately 
capture  the  costs  incurred.  See,  e.g., 
New  Mini  vans  from  Japan:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  57  FR  21937,  21952  (May  26. 
1992).  In  this  case,  we  are  satisfied  that 
INA 's  calculations  reasonably  reflect  its 
ISEs.  The  fact  that  INA  calculated  a 
general  ratio  for  only  some  of  its  cost 
centers  does  not  prevent  us  from 
reasonably  using  the  data  provided  to  us 
by  INA  concerning  its  ISEs.  Thus,  the 
application  of  facts  available  is  not 
warranted:  we  have  not  recalculated 
INA's  reported  U.S.  ISEs. 

Comment  2:  Torrington  contends  that 
the  Department  should  modify  its 
calculation  of  INA's  U.S  ISEs  incurred 
in  the  country  of  exportation  in  order  to 
reflect  the  addition  of  certain  cost 
centers  INA  reported  in  its 
supplemental  questionnaire  response. 

INA  asserts  tnat  the  Department 
included  the  revised  U.S.  ISE  rate  in  the 
preliminarv'  results  and  that  this  rate  is 
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actually  higher  than  the  U.S.  ISE  rate 
that  would  result  under  Torringtons 
proposed  methodology. 

Department  Position:  We  disagree 
with  Torrington.  As  stated  in  response 
to  Comment  1 ,  we  disagree  with  the 
view  that  we  should  adopt  Torringtons 
methodology  for  recalculating  U.S.  ISEs 
[see  Comment  1  of  this  section). 
Moreover,  INA  is  correct  in  its  assertion 
that  we  included  the  revised  U.S.  ISEs 
in  the  preliminar\-  results  calculations. 
Because  no  party  has  adequately 
supported  an  alternative  methodology, 
we  have  no  basis  for  determining  that 
our  preliminary  resuhs  calculations 
were  not  reasonable.  Accordingly,  we 
have  maintained  this  revision  of  INA's 
U.S.  ISEs  for  the  final  results  of  review. 

Comment  3:  Torrington  contends  that 
the  Department's  verification  report 
indicates  that  INA  did  not  allocate  its 
domestic  ISE  ratio  on  the  same  basis  as 
its  export  ISE  ratio.  Torrington  argues 
that,  as  a  result,  INA  has  overstated  its 
domestic  ISEs  because,  while  the 
denominator  for  the  export  ISE  ratio 
includes  all  export  sales,  the 
denominator  for  the  HM  ISE  ratio  does 
not  include  all  domestic  sales.  In 
addition,  Torrington  cites  to  the 
Department's  verification  report  as 
support  for  its  argument  that  the 
numerator  of  the  domestic  ISE  ratio 
includes  costs  that  are  not  selling 
expenses.  Torrington  asserts  that,  by 
including  such  expenses,  INA  has 
overstated  the  numerator  of  this  ratio. 
Torrington  contends  that,  if  it  is 
feasible,  the  Department  should 
recalculate  the  domestic  ISE  ratio; 
otherwise,  Torrington  argues,  the 
Department  should  reject  the  reported 
HM  ISEs. 

INA  responds  that  it  reported  home 
market  indirect  selling  expenses 
properly.  INA  takes  issue  with 
Torrington 's  assertion  that  the 
Department's  verification  report  stated 
that  INA's  allocation  of  its  domestic 
indirect  selling  expenses  is  inconsistent 
with  its  allocation  of  export  selling 
expenses.  INA  explains  that  it 
determined  the  sales  and  expenses  of 
the  enterprise  that  produces  the  subject 
merchandise  in  the  home  market  on  a 
consolidated  basis,  eliminating 
transactions  between  the  HM  entities 
which  comprise  the  HM  manufacturing 
entity.  INA  states  that  the  consolidated 
entities  do  not  include  those  outside  the 
home  market  because  such  entities  are 
not  associated  vnth  the  enterprise  that 
manufactures  subject  merchandise; 
rather,  they  are  customers  of  the 
enterprise.  INA  also  takes  issue  with 
Torrington 's  assertion  that  the 
numerator  of  the  ratio  INA  used  to 
allocate  domestic  ISEs  includes  costs 


which  are  not  selling  expenses.  INA 
contends  that,  in  calculating  the 
numerator  amount,  it  excluded  those 
categories  that  it  reported  under  other 
classifications  (in  accordance  with  the 
Department's  instructions  in  the 
questionnaire),  and  those  which  were 
not  applicable  to  HM  sales.  INA  states 
that  it  classified  the  remaining  cost 
centers  as  domestic  selling  expenses  as 
directed  by  the  questionnaire. 

Department  Position:  We  disagree 
with  Torrington.  As  we  indicated  in 
response  to  comment  1,  in  determining 
whether  to  adhere  to  an  individual 
firm's  recording  of  costs,  an  important 
factor  is  whether  we  are  satisfied  that  its 
reporting  reasonably  reflect  the 
expenses  being  examined.  In  this  case, 
we  find  that  INA's  methodology  is  not 
distortive.  Indeed,  we  examined  INA's 
reporting  methodology  for  ISEs 
thoroughly  at  verification.  Based  on  our 
examination,  we  are  satisfied  that  INA's 
allocation  of  its  domestic  ISEs  is 
consistent  with  its  allocation  of  its 
export  selling  expenses. 

Comment  4:  Torrington  argues  that 
the  Department  should  adjust  NSK's 
claimed  HM  ISEs  to  disallow  a  certain 
expense  included  in  the  pool  of  ISEs. 
Torrington  argues  that,  although  NSK 
did  not  report  how  it  calculated  this 
expense,  NSK  claimed  this  expense  as  a 
direct  adjustment  to  foreign  market 
value  (FMV)  in  prior  reviews. 
Torrington  contends  that  NSK  incurred 
this  expense  on  specific  transactions 
and  that,  pursuant  io  Torrington  VI at 
1050.  the  Department  cannot  treat  it  as 
an  indirect  expense.  Torrington  also 
argues  that  NSK's  allocation  is  distortive 
because  it  is  not  reported  on  the  basis 
on  which  it  is  incurred  and  that  NSK's 
allocation  does  not  distinguish  between 
subject  and  non-subject  merchandise. 

NSK  argues  that  the  Department  has 
determined  in  prior  reviews  that  the 
expense  is  not  incurred  directly  on  sales 
NSK  made.  NSK  contends  that  it 
reported  this  expense  in  a  manner 
consistent  with  the  Department's  prior 
rulings  on  this  expense. 

Department's  Position:  We  disagree 
with  Torrington  and,  for  these  final 
results,  have  treated  all  of  NSK's 
claimed  HM  ISEs  as  indirect  expenses. 
In  determining  whether  to  treat  these 
and  other  expenses  at  direct  or  indirect 
expenses,  we  examined  whether  they 
vary  with  the  quantity  of  subject 
merchandise  sold  (see  Zenith 
Electronics  Corp.  v.  United  States.  77 
F.3d  426,  431  (CAFC  1996)),  or  were 
related  to  a  particular  sale  (see 
Tomngton  Co.  v.  United  States,  68  F.3d 
1347.  1353  (CAFC  1995).  This  analysis 
did  not  lead  us  to  conclude  that,  as 
argued  by  Torrington,  NSK  inciured  the 


ISEs  on  specific  transactions.  Thus, 
although  the  proprietary  nature  of  this 
expense  makes  it  impossible  to  give  a 
full  discussion  of  this  issue  in  this 
notice,  we  note  that  it  is  evident  from 
the  record  that  NSK  did  not  incur  this 
expense  directly  on  sales  to  its 
customers.  This  issue  is  discussed 
further  in  NSK's  analysis  memorandum. 
See  NSK  Ltd.  Final  AJialysis 
Memorandum,  dated  December  17, 
1996.  Therefore,  we  conclude  that  the 
expense  is  not  related  directly  to  any 
sales  NSK  reported  in  its  HM  sales 
database  and  it  is  proper  to  treat  it  as  an 
indirect  expense. 

Comment  5:  Torrington  argues  that 
the  Department  should  treat  NSK's  U.S. 
advertising  expense  as  a  direct  expense 
instead  of  as  an  indirect  expense. 
Torrington  contends  that  NSK  did  not 
adequately  prove  that  its  advertising 
expenses  were  indirect,  stating  that  NSK 
did  not  provide  examples  of  U.S. 
advertising  and  that  the  Department  did 
not  examine  examples  of  NSK's  U.S. 
advertising  in  the  course  of  verification. 

NSK  argues  that  the  Department  has 
rejected  similar  arguments  made  by 
Torrington  in  prior  reviews  and  argues 
that  its  catalogs  and  show  exhibits  are 
not  aimed  at  the  customer's  customer 
and,  therefore,  are  indirect  in  nature. 

Department's  Position:  We  agree  with 
NSK.  For  advertising  to  be  treated  as  a 
direct  expense,  it  must  be  incurred  on 
products  under  review  and  assumed  on 
behalf  of  the  respondent's  customer; 
that  is,  it  must  be  shown  to  be  directed 
toward  the  customer's  customer.  See 
AFBs  I  at  31725.  The  examples  of  U.S. 
advertising  submitted  by  NSK  are  not 
specific  to  bearings  but  instead  are 
general  in  nature,  as  NSK  suggests. 
NSK's  supplemental  response  dated 
December  7,  1995,  at  page  56,  described 
the  advertising  expenses  that  NSK 
incurs.  We  examined  these  expenses 
and  determined  that  they  are  not  aimed 
at  the  customer's  customer.  Therefore, 
we  are  satisfied  that  NSK's  U.S. 
advertising  expenses  are  indirect.  With 
regard  to  the  catalogs,  it  is  apparent  that 
they  are  not  aimed  at  any  particular 
customers  or  group  of  customers.  While 
NSK's  customers'  customers  may  have 
used  some  catalogs,  it  is  not  evident  that 
only  the  customers'  customers  used 
them  or  that  the  catalogs  were  targeted 
for  the  customers'  customer.  With 
regard  to  the  show  exhibit  expense,  it  is 
clear  from  information  on  the  record 
that  this  expense  was  ainied  at  NSK's 
customers  and  not  to  the  customers' 
customer.  Finally,  other  NSK 
advertising  expenses,  such  as  hats  and 
shirts  that  carry  NSK's  logo,  are  "image" 
advertising  and  not  aimed  at  any 
customer  or  group  of  customers.  The 
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record  in  this  review  reflects  that  NSK's 
U.S.  advertising  expenses  are  indirect  in 
nature.  Therefore,  we  conclude  that 
none  of  these  advertising  expenses  are 
direct  in  natiuB  £ind  have  treated  them 
as  ISEs  for  these  final  results. 

Comment  6:  Torrington  contends  that 
FAG  Germany  never  explained  its  KM 
ISE-allocation  methodology  in  any  of  its 
responses  and  that  the  Department 
recognized  this  failure  in  its  verification 
report.  Torrington  contends  that, 
although  the  Department  included  an 
explanation  of  the  allocation 
methodology  in  its  verification  report, 
the  explanation  applies  to  only  one  of 
the  legal  entities  that  comprise  FAG 
KGS.  Torrington  claims  that,  although 
FAG  Germany  indicated  that  it  used  the 
same  methodology  for  the  other  entities, 
the  Department's  verification  report 
appears  to  refute  FAG  Germany's  claim. 

Torrington  argues  that  FAG 
Germany's  failure  to  provide  an 
explanation  deprives  the  domestic 
interested  party  of  an  adequate 
opportimity  to  comment  on  the  claimed 
expenses  and  distorts  the  investigative 
process.  Torrington  contends  that  there 
are  a  number  of  unexplained 
inconsistencies  in  FAG  Germany's 
allocation  methodology.  Torrington 
argues  that  the  Department  should  reject 
FAG  Germany's  reported  ISEs  and 
apply,  as'facts  available,  a  single 
expense  rate  based  on  the  lowest  of  the 
several  expense  rates  FAG  Germany 
reported. 

FAG  Germany  argues  that  it  did 
explain  its  allocation  methodology  in 
both  its  original  response  and  its 
supplemental  response  and  that  the 
Department  verified  its  methodology 
completely  without  finding  any 
discrepancies.  FAG  Germany  contends 
that  it  used  the  same  methodology  for 
all  entities  comprising  FAG  KGS  and 
notes  that  the  Department's  verification 
report  states  that  "because  FAG  used  the 
same  allocation  methodology  for  each 
entity,  [its]  discussion  below  details  the 
Department's  trace  only  through  that 
documentation  provided  for  (FAG 
Automobiltechnik  AG],"  citing  FAG 
Germany  Home  Market  Verification 
Report  at  7.  FAG  Germany  also  argues 
that  Torrington  was  afforded  adequate 
opportunity  to  comment  on  the  claimed 
expenses.  Finally,  in  response  to 
Torrington  s  argument  that  there  are 
unexplained  inconsistencies  in  FAG 
Germany's  methodology,  respondent 
notes  that  the  Department  found  no 
discrepancies  at  verification. 

Department's  Position:  We  agree  with 
FAG  Germany.  While  it  is  true  that 
respondent  did  not  explain  the 
allocation  methodology  fully  in  its 
original  response,  we  examined  FAG 
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Germany's  methodology  in  detail  at 
verification  and  described  the 
methodology  in  the  verification  report. 
In  addition,  we  took  exhibits  supporting 
our  findings  at  verification.  Based  upon 
the  record,  inclusive  of  the  verification 
report  and  exhibits,  we  determined  that 
FAG  Germany's  allocation  of  ISEs  was 
not  unreasonably  distortive. 

In  response  to  Torrington's  assertions 
that  (1)  although  the  Department 
included  an  explanation  of  the 
allocation  methodology  in  its 
verification  report,  the  explanation 
applies  only  to  one  of  the  legal  entities 
that  comprise  FAG  KGS,  and  (2) 
although  FAG  Germany  indicated  that  it 
used  the  same  methodology  for  the 
other  entities,  the  Department's 
verification  report  appears  to  refute  FAG 
Germany's  claim,  we  point  out  that  the 
Department's  verification  report  states 
that  "because  FAG  Germany  used  the 
same  allocation  methodology  for  each 
entity,  our  discussion  below  details  the 
Department's  trace  only  through  that 
documentation  provided  for  (one  of  the 
legal  entities)."  In  other  words,  we  used 
the  same  verification  process  for  each 
entity  we  examined,  but  set  out  the 
steps  in  detail  for  only  one  of  the 
entities. 

With  regard  to  Torrington's 
contention  that  it  was  deprived  of  an 
adequate  opportunity  to  comment  on 
the  claimed  expenses,  we  note  that  we 
gave  Torrington  the  same  opportunity  to 
comment  on  any  facet  of  our 
preliminar>'  results  that  all  interested 
parties  receive.  Moreover,  Torrington's 
counsel  received  proprietary  versions  of 
the  verification  report  and  exhibits 
under  administrative  protective  order. 
Therefore,  Torrington  was  not  deprived 
of  an  adequate  opportunity  to  comment 
on  this  aspect  of  the  review. 

Comment  7:  Torrington  contends  that 
FAG  Germany's  and  FAG  Italy's 
reporting  methodology  for  U.S.  ISEs 
does  not  accurately  reflect  seUing 
expenses  on  the  reviewed  U.S.  sales 
because  the  allocation  methodology 
includes  expenses  on  sales  of  FAG 
Canada  to  U.S.  customers.  Torrington 
requests  that  the  Department  reject  FAG 
Germany's  and  FAG  Italy's  reported 
U.S.  ISEs  and  recalculate  the  adjustment 
based  on  U.S.  sales  and  U.S.  selling 
expenses  only. 

FAG  Germany  and  FAG  Italy  contend 
that  their  U.S.  I'SE  calculation' 
methodology  properly  includes  certain 
expense  and  sales  data  relating  to  FAG 
U.S.'s  facilitation  of  sales  by  FAG 
Canada  to  the  U.S.  market.  They 
contend  that  it  is  not  possible  for  FAG 
U.S.  to  isolate  expenses  it  incorred  in 
providing  the  sales  support  to  FAG 
Canada.  FAG  Germany  and  FAG  Italy 


note  that  the  Department  verified  their 
data  and  allocation  methodology  for 
U.S.  ISEs  with  no  discreptancies  noted 
and  that  the  Department  accepted  the 
same  methodology  in  previous  reviews. 

Department's  Position:  We  disagree 
with  Torrington.  After  reviewing  die 
allocation  methodology  FAG  Germany 
and  FAG  Italy  used,  we  have 
determined  that  it  reasonably  reflects 
the  companies'  U.S.  ISEs.  FAG  Germany 
and  FAG  Italy  reported  that  it  was 
impossible  to  segregate  the  ISEs  which 
FAG  U.S.  incurred  on  its  own  sales  from 
those  it  incurred  in  support  of  FAG 
Canada's  sales  to  the  United  States.  We 
found  nothing  in  the  response  or  at 
verification  to  contradict  this  statement. 

This  being  the  case,  were  we  to 
recalculate  respondents'  U.S.  ISE  factors 
by  excluding  FAG  Canada's  sales  and 
expenses,  we  would  effectively 
overstate  the  ISE  factors  by  not 
allocating  the  expenses  over  all  of  the 
sales  on  which  they  were  incurred. 
Therefore,  we  must  include  FAG 
Canada's  sales  in  the  calculation.  In 
order  to  avoid  distortions,  we  have  also 
included  a  portion  of  FAG  Canada's 
ISEs  applicable  to  its  U.S.  sales.  To  not 
include  these  expenses  would 
effectively  dilute  the  ISE  factor  because, 
while  all  sales  incurring  the  expense 
would  be  included,  not  all  of  the 
expenses  FAG  U.S.  incurred  would  be 
included  in  the  calculation.  Therefore, 
given  FAG  Germany's  and  FAG  Italy's 
factual  situation,  the  ISE  allocation 
methodology  they  employed  is 
appropriate. 

Comment  8:  Torrington  argues  that 
the  Department  incorrectly  accepted 
certain  of  Koyo's  claimed  HM  ISEs. 
stating  that  Koyo  did  not  provide  a  full 
explanation  as  to  why  these  expenses 
are  considered  ISEs  rather  than  general 
administrative  expenses.  Torrington 
identifies  these  expenses  as  follows 
benefits  and  directors  fees,  tax  and  rate, 
maintenance,  environment  and  safety 
control,  cleaning,  quality  control,  fuel 
and  maintenance  of  forklifts, 
intellectual  property,  enterprise  lax,  and 
a  miscellaneous  category". 

Koyo  maintains  that  it  reported  its 
HM  ISEs  as  it  has  in  previous  reviews 
and  that  the  Department  has  verified  its 
ISEs  on  various  occasions  and  accepted 
the  reported  expenses,  with  the 
exception  of  the  bad-debt  allowance,  in 
all  past  reviews. 

Department's  Position:  We  agree  with 
Koyo.  As  reported  in  our  verification 
report,  Koyo's  methodology-  of 
calculating  allocation  factors  reflected 
the  nature  of  the  expenses  involved.  vSee 
Verification  Report  of  Februar\'  23.  1995 
at  10.  During  verification.  Koyo's 
management  provided  an  explanation  of 
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these  ISE  items.  When  we  verified  these 
various  ISE  items,  we  not  only  tied  all 
selected  expenses  to  source  documents 
but  we  also  examined  the  nature  of 
these  items  and  found  that  they  were 
related  to  the  sales  of  subject 
merchandise.  Based  on  the  discussions 
and  the  findings  at  verification,  we 
conclude  that  Koyo  properly  included 
these  expenses  as  ISEs. 

Comment  9:  Torrington  claims  that 
the  Department  should  disallow 
dov«iward  adjustments  to  U.S.  ISEs  for 
interest  incurred  by  respondents  when 
borrowing  to  finance  deposits  for 
estimated  antidumping  duties. 
Torrington  reHes  on  the  Department's 
decision  in  AFBs  IV  (at  10918)  to 
support  its  position. 

koyo  counters  that  the  issue  is 
directly  comparable  to  the  Department's 
policy  of  not  deducting  antidumping 
duty  deposits  from  CEP,  given  that  these 
do  not  bear  a  relationship  to  the  actual 
dumping  duties  owed.  Koyo  argues  that 
it  is  likewise  inappropriate  for  the 
Department  to  deduct  expenses  incurred 
for  the  purpose  of  making  those 
deposits,  such  as  the  interest  incurred  to 
finance  the  deposits. 

Department's  Position:  We  disagree 
with  Torrington  that  we  should  disallow 
this  downward  adjustment  for  interest 
expenses  respondents  incurred  when 
borrowing  to  finance  cash  deposits  of 
estimated  antidumping  duties,  and  we 
consider  it  proper  to  allow  the 
downward  adjustment  to  U.S.  ISEs.  The 
Department  considers  these  expenses  to 
be  comparable  to  expenses  for  legal  fees 
related  to  antidumping  proceedings. 
The  expenses  were  incurred  only 
because  of  the  existence  of  the 
antidumping  duty  orders  and 
respondents'  involvement  therein. 
Therefore,  the  expenses  caimot  be 
categorized  as  selling  expenses.  It  is  the 
Department's  longstanding  practice  not 
to  treat  expenses  related  to  the  dumping 
proceedings  as  selling  expenses.  For 
example,  in  Color  Television  Receivers 
From  the  Republic  of  Korea,  58  FR 
50336,  the  Department  stated  that  such 
expenses  "are  not  expenses  incurred  in 
selling  merchandise  in  the  United 
States."  The  CTT  recognized  this  line  of 
reasoning  in  Daewoo  Electronics  Co.  v 
United  States.  712  F.  Supp.  931  (CIT 
1989)  {Daewoo),  when  it  concluded  that 
the  classification  of  such  expenses  as 
selling  expenses  subject  to  deduction 
from  price  "would  create  artificial 
dumping  margins  and  might  encourage 
frivolous  claims  *   *   •  which  would 
result  in  increased  margins." 
Respondents  incurred  these  expenses  as 
part  of  the  process  attendant  to  the 
antidumping  duty  orders:  had  the 
antidumping  duty  orders  not  existed. 


respondents  would  not  have  incurred 
these  expenses.  By  their  nature,  such 
expenses  are  not  a  selling  expense,  and 
we  should  not  deduct  them  from  CEP. 

We  clarified  our  position  on  this  issue 
in  our  Results  of  Redetermination 
Pursuant  to  Court  Remand,  Slip  Op.  96- 
37.  which  we  submitted  to  the  CIT  on 
September  20.  1996.  In  that  remand  the 
Department  was  ordered  to  explain  its 
acceptance  of  the  downward  adjustment 
to  NTN's  ISEs  in  AFBs  III.  In  the 
redetermination  we  determined  that  the 
interest  expenses  to  finance  cash 
deposits  were  not  borne,  directly  or 
indirectly  by  NTN's  U.S.  subsidiary 
firm,  to  sell  the  subject  merchandise  in 
the  United  States.  The  interest  expenses 
at  issue,  like  legal  fees,  are  an 
expenditure  which  respondents  actually 
incurred,  but  clearly  did  not  incur  in 
selling  AFBs  to  the  United  States. 
Consequently,  these  expenses  were  not 
eligible  to  be  deducted  from  CEP  under 
section  772(e)  of  the  Tariff  Act.  We  also 
stated  that  we  believed  that  we  erred  in 
not  allowing  the  offset  to  U.S.  ISEs  in 
AFBs  I\'  For  these  reasons  we  consider 
it  reasonable  to  accept  this  offset  to  U.S. 
ISEs  for  these  final  results. 

We  believe  that  the  adjustment  should 
be  allowed,  whether  a  respondent  limits 
its  calculation  to  only  those  interest 
expenses  incurred  on  cash  deposits 
during  the  period  under  review  or 
calculates  a  cumulative  adjustment 
which  reflects  not  only  the  interest 
expenses  incurred  on  cash  deposits 
made  during  the  period  being  reviewed 
but  the  interest  expenses  incurred 
during  the  POR  on  cash  deposits  made 
in  previous  review  periods  as  well, 
when  a  respondent  finances  cash 
deposits  it  incurs  a  financing  expense 
which  reflects  the  opportunity  costs 
which  arise  when  funds  are  used  to  pay 
cash  deposits  rather  than  in  other 
interest-yielding  financial  arrangements. 
Because  the  monies  used  to  fund  cash 
deposits  for  a  given  POR  are  unavailable 
until  final  antidumping  duties  are 
assessed  for  that  POR,  this  opportunity 
cost  will  accrue  until  hquidation.  For 
example,  if  a  respondent  pays  cash 
deposits  for  entries  during  a  particular 
POR  but  antidumping  duties  are  not 
assessed  on  entries  for  several  years,  the 
financing  costs  of  funding  the  cash 
deposits  will  not  only  be  incurred  in  the 
POR  but  will  be  incurred  until  actual 
duties  are  assessed  at  the  time  of 
liquidation.  As  a  result,  an  interest 
expense  associated  with  the  cash 
deposits  made  in  the  POR  will  be 
incurred  during  subsequent  review 
periods.  While  a  cumulative  adjustment 
amount  does  affect  a  respondent's 
margin,  dumping  cannot  be  distorted  or 
obscured  when  an  adjustment  is  made 


for  an  expense  attributable  to  an 
antidumping  duty  order.  In  fact,  if  we 
fail  to  allow  the  adjustment,  we  risk 
calculating  margins  which  are 
overstated  due  to  our  failure  to  take  into 
account  an  expense  attributable  solely 
to  an  order. 

In  addition,  the  Department  considers 
the  acceptance  of  a  cumulative 
adjustment  amount  to  be  consistent 
vdth  the  statute.  We  do  not  regard  cash 
deposits  as  actual  antidumping  duties 
paid  at  the  time  of  importation  for 
which  subsequent  adjustments  for  over- 
and  under-payment  are  coupled  writh 
interest  payments  to  approximate  as 
closely  as  possible  the  payment  of 
actual  duties  at  time  of  import.  We  have 
long  maintained  the  position  that  "duty 
deposits  are  not  actual  antidumping 
duties  but  estimates  of  future  dumping 
Uability"  (see  AFBs  IV  at  10900).  We 
have  expressed  the  identical  position  in 
another  antidumping  proceeding, 
stating  that  "the  cash  deposit 
requirements  are  estimates  of 
antidumping  duties.  The  actual 
dumping  margins  applicable  *   •   *  will 
be  reflected  in  final  assessment"  (see 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and  Certain 
Components  Thereof  From  Japan,  55  FR 
38720  (September  20,  1990)).  The  CIT 
and  CAFC  have  consistently  recognized 
that  a  distinction  exists  between  cash 
deposits  and  actual  antidumping  duties 
and  that  cash  deposits  are  only 
estimates  of  final  antidumping  duties. 
For  example,  when  ruling  on  the  issue 
of  whether  the  Department  must 
calculate  the  cash  deposit  and 
antidumping  duty  rates  using  an 
identical  methodology,  the  CAFC  stated 
in  The  Torrington  Company  and 
Federal-Mogul  Corp.  v.  United  States. 
Court  Number  94-1117  (January  13, 
1995),  that  "(s)ection  1675(a)(2)  does 
not  require  the  same  methodology  of 
calculation  for  assessment  rates  and 
cash  deposits  rates  *   •   *    Moreover, 
Title  19  bases  the  cash  deposits  rate  on 
estimated  antidumping  duties  on  future 
entries  •   *   •  Thus,  Title  19  requires 
only  cash  deposit  estimates,  not 
absolute  accuracy.  This  estimate  need 
only  be  reasonably  correct  pending  the 
submission  of  complete  information  for 
an  actual  and  accurate  assessment 
*  *  *    No  evidence  compels  this  court 
to  find  that  deriving  cash  deposit  rates 
from  entered  values  leads  to  a  more 
accurate  estimation  of  future 
duties*   *   *"  (emphasis  added). 
Therefore,  cash  deposits  are  clearly  not 
payments  of  actual  antidumping  duties 
and,  by  allowing  a  ctmiulative 
adjustment,  the  Department  is  treating 
the  interest  expenses  respondents 
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incurred  on  cash  deposits  as  expenses 
attributable  solely  to  the  antidumping 
duty  orders. 

Comment  10:  Torrington  claims  that 
NTN's  adjustments  to  selling  expenses 
for  expenses  of  affiliated  finns  have 
distorted  the  allocation  of  expenses  to 
scope  and  non-scope  merchandise. 
Petitioner  believes  NTN's  method  of 
initially  allocating  the  affihates" 
expenses  was  flawed  and  understates 
NTN's  ISEs  for  AFBs.  Torrington  asserts 
that  the  Department  should  add  the 
affihates"  expenses  back  into  the  pool  of 
expenses  before  allocation  to  NTN's 
U.S.  sales. 

Department's  Position:  We  disagree 
with  Torrington.  We  examined  NTN's 
allocation  methodologies  and  expenses 
associated  with  affiliated  firms  at  the 
verification  of  the  U.S.  response.  We 
found  these  to  be  accurately  compiled 
and  NTN's  allocation  is  not 
unreasonably  distortive.  Therefore,  we 
have  accepted  NTN's  allocation  for 
these  final  results. 

Comment  11:  Torrington  contends 
that  the  Department  should  reject  NTN's 
allocation  of  certain  U.S.  ISEs  based  on 
level  of  trade.  Petitioner  notes  that  the 
Department  rejected  this  methodology 
in  AFBs  IV  as  bearing  no  relationship  to 
the  way  in  which  NTN  incurred 
expenses. 

NTN  responds  that  the  Department 
has  verified  its  methodology  at  several 
verifications  and  found  it  to  be 
reasonable.  Therefore,  NTN  believes 
that  the  Department  should  accept  the 
methodology. 

Department's  Position:  We  agree  with 
Torrington.  In  AFBs  ///  (and 
subsequently  in  AFBs  /Vat  10940  and 
AFBs  V  at  66489)  we  determined  that 
the  methods  NTN  used  for  allocating  its 
ISEs  did  not  bear  any  relationship  to  the 
manner  in  which  it  incurred  the 
expenses  in  question,  thereby  leading  to 
distorted  allocations.  The  CIT  upheld 
this  decision  in  NTN  Bearing  Corp.  v. 
United  States,  905  F.  Supp.  1083,  1094- 
95  (1995).  Further,  we  found  that  the 
allocations  NTN  calculated  accordiiig  to 
levels  of  trade  were  misplaced  and  that 
it  could  not  conclusively  demonstrate 
that  its  ISEs  vary  across  levels  of  trade. 
In  the  course  of  this  review  respondent 
did  not  provide  sufficient  evidence 
demonstrating  that  its  selling  expenses 
are  attributable  to  levels  of  trade. 
Therefore,  we  have  recalculated  NTN's 
expenses  to  represent  selling  expenses 
for  all  U.S.  sales  for  the  final  results. 
Comment  12:  Torrington  states  that 
the  Department  found  that  SNR  had 
allocated  depreciation  expenses  to  all 
sales  but,  in  fact,  the  respondent  did  not 
include  them  in  the  ISEs  it  reported  for 
U.S.  sales.  Accordingly,  Torrington 


contends,  the  Department  should  ensure 
that  SNR  has  reported  all  U.S.  ISEs  and 
should  reallocate  a  portion  of  the 
depreciation  expenses  SNR  incurred  in 
the  home  market  to  its  U.S.  sales. 

SNR  contends  that,  although  the 
company  failed  to  allocate  a  portion  of 
its  depreciation  expenses  to  U.S.  sales, 
the  error  was  harmless.  SNR  states  that 
these  expenses,  incurred  in  France,  are 
indirect  and  the  Department  has  not 
deducted  such  expenses  in  calculating 
CEP.  SNR  proposes  that,  if  the 
Department  decides  to  deduct  such 
indirect  selling  expenses  as  part  of  U.S. 
ISEs  incurred  in  the  home  market,  the 
Department  can  derive  a  per-unit 
amount  by  the  formula  SNR  provided  in 
its  rebuttal  brief.  SNR  further  notes  that 
the  depreciation  expenses  are  de 
minimis  and  can  be  disregarded  under 
19  CFR  353.59(a). 

Department  Position:  We  agree  with 
Torrington  that  SNR's  depreciation 
expenses  allocated  to  i,s  U.S.  sales 
should  be  part  of  ISEs  we  deduct  from 
CEP.  We  verified  SNR's  response  and. 
based  on  our  findings  at  verification,  we 
have  made  this  deduction  for  our  final 
results. 

4.E.  Other  Selling  Expenses. 
Comment  1:  NSK/RHP  argues  that  the 
Department  should  deduct  other  HM 
direct  selling  expenses  from  NV.  NSK/ 
RHP  notes  that,  in  a  supplement  to  its 
questionnaire  response,  it  provided  an 
explanation  for  direct  selling  expenses 
which  separate  cost  centers  incurred  in 
selling  to  OEM-Automotive.  OEM- 
Industrial,  and  AM  customers.  NSK/ 
RHP  explains  further  that  the  reported 
expenses  are  for  selling  activities  for 
specific  customers.  NSK/RHP  asserts 
that,  since  the  Department  never 
questioned  whether  these  expenses  are 
direct  selling  expenses,  the  Department 
should  deduct  them  from  NV  for  the 
final  results. 

Torrington  contends  that  the 
Department  should  not  deduct  NSK/ 
RHP's  other  HM  direct  selling  expenses 
from  NV,  claiming  that  the  record 
contains  inconsistent  information. 
Torrington  maintains  that  NSK/RHP 
must  prove  that  the  expenses  are  direct. 
However,  Torrington  contends  that,  due 
to  contradictions  in  the  submitted  data, 
the  record  fails  to  support  NSK/RHP's 
claim  for  an  adjustment.  In  support  of 
its  argument  for  not  making  the 
adjustment,  Torrington  also  notes  that 
NSK/RHP's  HM  sales  data  was  not 
subject  to  verification. 

Department's  Position:  We  agree  with 
NSK/RHP.  Although  we  chose  not  to 
verify  NSK/RHP's  HM  sales  data, 
Torrington  has  not  provided,  nor  is 
there  evidence  on  the  record  to  support 
Torringtons  claim  that  NSK/RHP's 


information  on  other  HM  direct  selUng 
expenses  is  not  accurate  and  complete. 
Therefore,  we  have  deducted  NSK/ 
RHP's  other  HM  direct  selling  from  NV 
for  these  final  results. 

5.  Level  of  Trade 

As  set  forth  in  section  773(a)(7)  of  the 
Tariff  Act  and  in  the  SAA  at  829-831. 
to  the  extent  practicable,  we  have 
determined  NV  based  on  sales  at  the 
same  level  of  trade  as  the  export  pnce 
or  CEP.  When  we  were  unable  to  find 
comparison  sales  at  the  same  level  of 
trade  as  the  export  price  or  CEP,  we 
compared  the  sales  in  the  United  States 
to  sales  at  a  different  level  of  trade  in 
the  comparison  market.  We  determined 
the  level  of  trade  of  export  price  sales 
on  the  basis  of  the  starting  prices  of 
sales  to  the  United  States.  We  based  the 
level  of  trade  of  CEP  sales  on  the  price 
in  the  United  States  after  making  the 
CEP  deductions  under  section  772(d) 
but  before  making  the  deductions  under 
section  772(c).  Where  HM  prices  served 
as  the  basis  for  NV,  we  determined  the 
NV  level  of  trade  based  on  starting 
prices  in  the  NV  market.  Where  NV  was 
based  on  CV.  we  determined  the  NV 
level  of  trade  based  on  the  level  of  trade 
of  the  sales  from  which  we  derived 
SG&A  and  profit  for  CV. 

In  order  to  determine  whether  sales  in 
the  comparison  market  are  at  a  different 
level  of  trade  than  the  export  price  or 
CEP.  we  examined  whether  the 
comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the 
export  price  or  CEP.  We  made  this 
determination  on  the  basis  of  a  review 
of  the  distribution  system  in  the 
comparison  market,  including  selling 
functions,  class  of  customer,  and  the 
level  of  selling  expenses  for  each  type 
of  sale.  Different  stages  of  marketing 
necessarily  involve  differences  m 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  level  of  trade. 
Similarly,  as  further  discussed  in  our 
response  to  Comment  2.  below,  while 
customer  categories  such  as 
"distributor"  and  "wholesaler"  may  be 
useful  in  identifying  different  levels  of 
trade,  they  are  insufficient  in 
themselves  to  estabhsh  that  there  is  a 
difference  in  the  level  of  trade.  See 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review.  61  FR 
51891,  51896  (October  4,  1996). 
While  we  conducted  a  similar 
analysis  in  the  preliminar>'  results,  we 
limited  our  inquiry  to  the  selling 
functions  incurred  by  respondents  at 
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each  level  of  trade.  See  Preliminary 
Results  at  35718-35723.  As  noted,  for 
these  final  results  we  have  included  in 
our  analysis  the  class  of  customer  and 
the  level  of  selling  expenses  at  each 
marketing  stage  in  addition  to  selling 
functions.  However,  the  inclusion  of 
these  additional  factors  in  our  analysis 
has  not  changed  our  identification  of  the 
levels  of  trade  involved  in  sales  in  the 
U.S.  and  comparison  markets,  nor  has  it 
resulted  in  a  change  in  our  findings 
concerning  which  levels,  for  each 
respondent,  are  at  a  more  advanced 
stage  in  the  distribution  process.  Our 
discussion  of  the  specific  selling 
functions  that  we  examined,  as  well  as 
our  company-specific  findings  in  this 
regard,  are  contained  in  the  preUminary 
results. 

As  in  the  preliminary  results,  where 
we  established  that  the  comparison 
sales  are  at  a  different  level  of  trade  than 
the  sales  to  the  United  States,  we  made 
a  level-of-trade  adjustment  if  we  were 
able  to  determine  that  the  difference  in 
level  of  trade  affected  price 
comparability.  The  effect  on  price 
comparability  must  be  demonstrated  by 
a  pattern  of  consistent  price  differences 
between  sales  at  the  two  relevant  levels 
of  trade  in  the  comparison  market. 

We  were  able  to  quantify  such  price 
differences  and  make  a  level-of-trade 
adjustment  for  certain  comparisons 
involving  export  price  sales,  in 
accordance  with  section  773(a)(7)(A). . 
For  such  sales,  the  same  level  of  trade 
as  that  of  the  U.S.  sales  existed  in  the 
home  market  but  we  could  only  match 
the  U.S.  sale  to  HM  sales  at  a  different 
level  of  trade  because  there  were  no 
usable  sales  of  the  foreign  like  product 
at  the  same  level  of  trade.  Therefore,  we 
determined  whether  there  was  a  pattern 
of  consistent  price  differences  between 
these  different  levels  of  trade  in  the 
home  market.  We  made  this 
determination  by  comparing,  for  each 
model  sold  at  both  levels,  the  average 
net  price  of  sales  made  in  the  ordinary 
course  of  trade  at  the  two  levels  of  trade. 
If  the  average  prices  were  higher  at  one 
of  the  levels  of  trade  for  a 
preponderance  of  the  models,  we 
considered  this  to  demonstrate  a  pattern 
of  consistent  price  differences.  We  also 
considered  whether  the  average  prices 
were  higher  at  one  of  the  levels  of  trade 
for  a  preponderance  of  sales,  based  on 
the  quantities  of  each  model  sold,  in 
making  this  determination.  We  applied 
the  average  percentage  difference  to  the 
adjusted  NV  as  the  level-of-trade 
adjustment. 

We  were  unable  to  quantify  such 
price  differences  in  other  instances 
involving  comparisons  of  sales  made  at 
different  levels  of  trade.  First,  with 


respect  to  CEP  sales,  the  same  level  of 
trade  as  that  of  the  CEP  did  not  exist  in 
the  home  market  for  any  respondent. 
We  also  did  not  find  the  same  level  of 
trade  in  the  home  market  for  some 
export  price  sales.  Therefore,  for 
comparisons  involving  these  sales,  we 
could  not  determine  whether  there  was 
a  pattern  of  consistent  price  differences 
between  the  levels  of  trade  based  on 
respondent  s  HM  sales  of  merchandise 
under  review 

In  such  cases,  we  looked  to  alternative 
sources  of  information  in  accordance 
with  the  SAA.  The  SAA  provides  that 
"if  information  on  the  same  product  and 
company  is  not  available,  the  [level-of- 
trade  j  adjustment  may  also  be  based  on 
sales  of  other  products  by  the  same 
company.  In  the  absence  of  any  sales, 
including  those  in  recent  time  periods, 
to  different  levels  of  trade  by  the 
exporter  or  producer  under 
investigation.  Commerce  may  further 
consider  the  selling  expenses  of  other 
producers  in  the  foreign  market  for  the 
same  product  or  other  products."  SAA 
at  830.  Accordingly,  where  necessary, 
we  examined  the  alternative  methods 
for  calculating  a  level-of-trade 
adjustment.  In  these  reviews,  however, 
we  did  not  have  information  that  would 
allow  us  to  apply  these  alternative 
methods. 

In  those  situations  where  we  were 
unable  to  quantify  a  level-of-trade 
adjustment  based  on  a  pattern  of 
consistent  price  differences,  and  in 
which  the  U.S.  sales  were  export  price 
sales,  the  statute  requires  no  further 
adjustments  in  regard  to  level  of  trade. 
However,  with  respect  to  CEP  sales  for 
which  we  were  unable  to  quantify  a 
level-of-trade  adjustment,  we  granted  a 
CEP  offset  where  the  comparison  sales 
were  at  a  more  advanced  level  of  trade 
than  the  sales  to  the  United  States,  in 
accordance  with  section  773(a)(7)(B)  of 
the  Tariff  Act. 

Comment  1:  Torrington  argues  that 
the  Department  improperly  analyzed 
U.S.  levels  of  trade  for  purposes  of  level- 
of-trade  adjustments  and  CEP  offsets  by 
reference  to  what  are  in  effect  ex-factory 
export  transactions  instead  of  CEP  resale 
transactions.  Torrington  argues  that  the 
statute  makes  resale  transactions  to 
unaffiliated  purchasers  the  relevant 
sales  for  identifying  the  U.S.  levels  of 
trade,  not  e.x-factory  sales  to  the  U.S. 
affiliate.  In  this  regard,  Torrington  first 
notes  that  the  statute  requires  a  finding 
of  differences  in  levels  of  trade  between 
the  "constructed  export  price"  and  NV 
before  making  a  level-of-trade 
adjustment  or  a  CEP  offset  (citing 
section  773(a)(7)(A)  of  the  Tariff  Act). 
Torrington  claims  that,  in  turn,  the 
focus  of  the  statutory  definition  of 


"constructed  export  price,"  which 
defines  CEP  as  "the  price  at  which  the 
subject  merchandise  is  first  sold  •   *  * 
in  the  United  States  *   *  *  to  a 
purchaser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted 
*   *   *,"  is  on  resale  transactions  in  the 
United  States,  not  on  the  transaction 
between  the  home  market  parent  and 
the  U.S.  subsidiary  (citing  section  772(b) 
ofthe  Tariff  Act). 

Torrington  suggests  that,  in  the 
preliminary  results,  the  Department 
imphcitly  recognized  the  incorrectness 
of  its  level-of-trade/CEP  offset  approach 
by  comparing,  for  matching  purposes, 
HM  sales  to  U.S.  sales  based  on  the 
distribution  channel  (customer  category) 
of  the  unaffiliated  U.S.  purchaser  in  all 
instances,  including  CEP  comparisons. 
(In  Comment  2,  below,  Torrington 
requests  that  the  Department  explain  the 
legal  basis  for  matching  sales  in  this 
manner.) 

FAG  Germany.  FAG  Italy.  INA.  NSK, 
SKF  France.  SKF  Germany.  SKF  Italy. 
SNR.  Koyo.  and  NMB/Pehnec  respond 
that  the  statutory  definition  of  CEP  does 
not  support  Torrington 's  argument  that 
the  appropriate  U.S.  level  of  trade  is  that 
ofthe  U.S.  affiliate  to  the  unaffiliated 
customer.  While  respondents  agree  with 
Torrington  that  the  Department  must 
compare  the  level  of  trade  ofthe  "CEP" 
with  that  of  sales  made  in  the  home 
market  in  the  level-of-trade  analysis, 
they  disagree  that  the  statutory 
definition  of  "CEP"  focuses  on  the 
resale  to  the  unaffiliated  customer. 
Rather,  they  suggest  that  a  complete 
reading  of  the  definition  in  section 
772(b)  reveals  that  the  CEP  is  the  resale 
price  as  adjusted  for  U.S.  selling 
expenses  and  profit.  Respondents 
contend,  therefore,  that  the  Department 
correctly  excluded  selling  functions 
related  to  such  U.S.  expenses  in  its 
analysis  of  the  level  of  trade  of  the  CEP 
for  the  preliminary  results. 

Koyo  takes  issue  with  Torrington 's 
argument  that,  by  matching  sales  using 
the  customer  category  ofthe  unaffiliated 
U.S.  customer,  the  Department  is 
implicitly  acknowledging  that  its  levej- 
of-trade  analysis  was  in  error.  Koyo 
instead  contends  that  the  statute  does 
not  preclude  matching  U.S.  and  home 
market  sales,  to  the  extent  possible, 
based  on  parallel  channels  of 
distribution.  Koyo  argues  that  this 
practice  achieves  the  statutory  mandate 
of  making  "fair  comparisons"  and  that 
it  is  well  within  the  Department's 
authority  to  adopt  such  a  methodology. 
NTN  Japan  and  NTN  Germany  agree 
with  Torrington  that  the  transaction  to 
the  first  unaffiliated  party  in  the  United 
States  should  determine  the  level  of 
trade. 
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Department's  Position:  We  disagree 
with  Torrington.  NTN  Japan,  and  NTN 
Germany.  The  statutory  definition  of 
"constructed  export  price"  contained  at 
section  772(d)  of  the  Tariff  Act  indicates 
clearly  that  we  are  to  base  CEP  on  the 
U.S.  resale  price  as  adjusted  for  U.S. 
selling  expenses  and  profit.  As  such,  the 
CEP  reflects  a  price  exclusive  of  all 
selling  expenses  and  profit  associated 
with  economic  activities  occurring  in 
the  United  States.  See  SAA  at  823. 
These  adjustments  are  necessary  in 
order  to  arrive  at,  as  the  term  CEP  makes 
clear,  a  "constructed"  export  price.  The 
adjustments  we  make  to  the  starting 
price,  specifically  those  made  pursuant 
to  section  772(d)  of  the  Tariff  Act 
("Additional  Adjustments  for 
Constructed  Export  Price"),  normally 
change  the  level  of  trade.  Accordingly, 
we  must  determine  the  level  of  trade  of 
CEP  sales  exclusive  of  the  expenses  (and 
concomitant  selling  functions)  that  we 
deduct  pursuant  to  this  sub-section. 

Contrary  to  Torrington's  assertions, 
this  approach  does  not  result  in  a 
reliance  on  what  is  in  effect  an  ex- 
factory  transfer  price  to  the  U.S.  affiliate 
in  our  level-of-trade  analysis.  First,  we 
note  for  clarity  that  transfer  prices  do 
not  enter  into  our  analysis  because  the 
CEP  is  a  calculated  price  derived  from 
the  resale  price.  More  importantly, 
Torrington's  argument  suggests 
inaccurately  that  the  deductions  we 
make  under  section  772(d)  involve  all 
direct  and  indirect  selling  expenses.  As 
noted  above,  these  deductions  remove 
only  expenses  associated  with  economic 
activities  in  the  United  States.  Thus, 
CEP  is  not  a  price  exclusive  of  all  selling 
expenses  because  it  contains  the  same 
type  of  selling  expenses  as  a  directly 
observed  export  price. 

Comment  2:  Torrington  argues  that 
the  Department  erred  by  identifying 
levels  of  trade  by  reference  to  selling 
activities  performed  by  the  seller  rather 
than  functions  performed  by  buyers. 
Torrington  contends  that  the  statute 
assigns  independent  meaning  to  the 
expression  "level  of  trade"  which  is 
separate  from  the  expression  "selling 
activities."  Torrington  then  claims  that 
the  SAA  does  not  require  a  different 
interpretation,  despite  a  statement 
suggesting  that  a  "difference  in  the  level 
of  trade"  is  equivalent  to  "a  difference 
between  the  actual  functions  performed 
by  the  sellers  at  the  different  levels  of 
trade"  (citing  SAA  at  829).  Torrington 
suggests  that  this  statement  contrasts 
starkly  with  other  relevant  SAA 
statements  that  indicate  that  "level  of 
trade"  has  a  meaning  separate  and  apart 
from  "selling  activities."  Specifically, 
Torrington  notes  that  the  SAA  speaks  in 
terms  of  selling  merchandise  "to" 


different  levels  of  trade,  and  suggests 
that  it  is  meaningless  to  speak  of 
different  activities  involved  in  selling 
"to"  different  activities.  Finally, 
Torrington  argues  that  the  Department's 
focus  on  selling  activities  is  susceptible 
to  manipulation  by  respondents. 

Torrington  proposes  that  the 
Department  should  determine  levels  of 
trade  by  conducting  its  analysis  along 
traditional  lines;  that  is,  the  Department 
should  focus  on  the  functions  of 
unafBliated  buyers  in  the  market  under 
consideration.  In  order  to  establish  a 
basis  for  any  level-of-trade  adjustment, 
Torrington  asserts,  respondents  should 
be  required  to  demonstrate  that  different 
levels  of  trade  exist,  that  different 
selling  activities  are  involved  at  the 
levels,  and  that  the  differences  are 
reflected  in  differences  in  price  patterns. 
Torrington  suggests  that,  if  the 
Department  retains  the  methodology  it 
employed  for  the  preliminary  results,  it 
should  at  least  clarify  the  legal 
underpinning  of  that  methodology; 
specifically,  it  should  explain  why  it 
compared  sales  on  the  basis  of  the  U.S. 
resale  level  of  trade  instead  of  the  CEP 
level  of  trade.  Torrington  does  not 
disagree  with  this  approach  but  argues, 
as  it  did  in  Comment  1.  above,  that  it 
appears  to  be  an  attempt  to  avoid 
distortive  results  inherent  in  the 
Department's  methodology. 

FAG  Germany,  FAG  Italy,  INA,  NSK. 
NTN  Japan,  NTN  Germany.  SKF  France, 
SKF  Germany,  SKF  Italy,  and  SNR  argue 
that  nothing  in  the  statute  or  SAA  refers 
to  functions  performed  by  buyers  in 
identifying  levels  of  trade  and  that  the 
Department's  interpretation  of  the 
statute  and  SAA  are  proper.  Koyo  argues 
that  the  Department  did  not  in  fact 
equate  level  of  trade  with  selling 
activities,  but  that  the  Department 
considered  existing  channels  of 
distribution  and  determined,  based  on 
selling  functions,  that  some  channels 
constituted  a  different  level  of  trade 
than  other  channels.  Koyo  suggests  that 
this  methodology  is  consistent  with 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  from 
Italy.  61  FR  30326,  30335  (June  14, 
1996). 

Department's  Position:  We  agree,  in 
part,  with  Torrington.  Torrington  is 
correct  that  levels  of  trade  are  not 
defined  solely  in  terms  of  selling 
functions.  However,  we  disagree  with 
Torrington  that  we  should  determine 
levels  of  trade  by  focusing  primarily  on 
buyer  functions.  We  also  disagree  that, 
for  CEP  sales,  the  relevant  "buyer"  in 
the  level-of-trade  analysis  is  the 
unaffiliated  U.S.  customer. 

While  neither  the  statute  nor  the  SAA 
defines  level  of  trade,  we  agree  with 


Torrington  that  the  structure  of  the 
relevant  provision  in  the  statute  (section 
773(a)(7)(A))  uses  the  term  "level  of 
trade"  as  a  concept  distinct  from  selling 
activities.  Specifically,  this  sub-section 
allows  for  a  level-of-trade  adjustment 
where  there  is  a  difference  in  levels  of 
trade  and  that  difference  "involves"  the 
performance  of  different  selling 
activities.  The  SAA  (at  829)  also 
ascribes  a  meaning  to  level  of  trade  that 
suggests  that  an  analysis  of  selling 
activities  alone  is  insufficient  to 
establish  the  level  of  trade  by  suggesting 
that  the  Department  could  reasonably 
find  that  two  sales  with  some  common 
selling  activities  were  nonetheless  made 
at  different  levels  of  trade. 

However,  although  the  identity  of  the 
customer  is  an  important  indicator  in 
identifying  differences  in  levels  of  trade, 
the  existence  of  different  classes  of 
customers,  as  well  as  different  functions 
performed  by  such  customers,  is  not 
sufficient  to  estabHsh  a  difference  in  the 
levels  of  trade.  Accordingly,  we 
consider  the  class  of  customer  as  one 
factor,  along  with  selling  functions  and 
the  selling  expenses  associated  with 
these  functions,  in  determining  the  stage 
of  marketing,  i.e..  the  level  of  trade 
associated  with  the  sales  in  question. 

Although  we  consider  customer 
identity  in  determining  levels  of  trade. 
we  disagree  with  Torrington  that,  for 
CEP  sales,  the  relevant  customer  in  our 
level-of-trade  analysis  is  the  unaffiliated 
U.S.  customer.  Rather,  it  is  the  customer 
at  the  level  of  the  CEP  (i.e..  the  U.S. 
affiliate  for  ail  companies  unth  CEP 
sales  in  these  reviews)  for  the  reasons 
provided  in  our  response  to  Comment  1, 
above. 

Although  we  have  not  considered  the 
customer  category  of  unaffiliated  U.S. 
purchasers  in  determining  the  level  of 
trade  of  the  CEP,  we  have  considered 
the  customer  category  of  unaffiliated 
U.S.  purchasers  in  matching  CEP  sales 
to  HM  sales  (none  of  which  are  at  the 
same  level  of  trade  as  the  level  of  the 
CEP),  i.e..  in  determining  the  CEP  offset. 
See  our  response  to  Comment  7  for  an 
explanation  of  the  basis  of  this  aspect  of 
our  methodology. 

Comment  3.  Torrington  argues  that 
the  Department  should  require 
respondents  to  make  a  sale-by-sale 
demonstration  of  their  level-of-trade 
claims.  Torrington  argues  that  CEP  and 
NV  are  prices  in  specific  sales 
transactions  and  that,  even  to  a  given 
customer,  each  sale  does  not  necessarily 
involve  the  same  activities.  Torrington 
contends  that,  because  no  respondent 
attempted  to  identify  selling  activities 
on  a  sale-by-sale  basis,  the  Department 
should  reject  all  claimed  level-of-trade 
adjustments  and  CEP  offsets. 
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FAG  Germany,  FAG  Italy,  WA.  Kovo, 
NMB/Pelmec,  NSK,  NTN  Japan,  NTN 
Germany,  SKF  France.  SKF  Germany, 
SKF  Italy,  and  SNR  contend  that 
Torrington's  suggested  standard  of  a 
sale-by-sale  demonstration  would  be 
impossible  given  the  number  of 
transactions  that  respondents  make  and 
is  required  neither  by  the  statute  nor  the 
SAA 

Department's  Position:  We  disagree 
with  Torrington  that  levels  of  trade  must 
be  demonstrated  on  a  sale-by-sale  basis. 
Given  the  complexity  of  this  case, 
combined  with  the  many  thousands  of 
transactions  that  respondents  report,  it 
would  be  impossible  to  make  such  a 
demonstration  within  statutory 
deadlines.  This  would  effectively 
neutralize  the  level-of-trade  aspect  of 
the  statute.  Further,  there  is  nothing  in 
the  statute  or  SAA  indicating  that 
determining  levels  of  trade  on  the  basis 
of  identifiable  groups  of  sales  is 
inappropriate. 

Comment  4:  Torrington  argues  that 
the  statute  requires  that  level-of-trade 
adjustments  may  only  be  granted  where 
it  is  established  that  there  is  a  difference 
in  prices  "due  to"  the  different 
functions  performed  by  sellers  involved. 
Torrington  contends  that  no  respondent 
demonstrated  that  differences  in  prices 
were  due  to  differences  in  selling 
functions  and.  citing  the  response  of  one 
respondent,  suggests  that  factors  other 
than  selling  functions  (such  as 
competition)  drive  prices  more  than  do 
seUing  functions.  Torrington  argues  that 
the  burden  is  on  respondents  to 
demonstrate  that  differences  in  prices 
are  due  to  differences  in  selling 
functions  and  that,  because  no 
respondent  has  made  such  a  showing, 
the  Department  should  reject  all 
claimetd  level-of-trade  adjustments  and 
CEP  offsets. 

Koyo,  NMB/Pelmec,  NSK,  NTN  Japan, 
NTN  Germany.  SKF  France,  SKF 
Germany,  SKF  Italy,  and  SNR  argue  that 
there  is  no  "due  to"  standard  for  a  level- 
of-trade  adjustment  as  Torrington 
suggests.  Respondents  argue  that  a  level- 
of-trade  adjustment  should  be  made 
when  two  facts  are  proven;  (1)  that 
different  selling  functions  exist  at  each 
claimed  level  of  trade,  and  (2)  that  there 
are  price  differences  between  claimed 
home  market  levels  of  trade. 

Department's  Position:  We  disagree 
with  Torrington.  The  adoption  of 
Torrington's  proposed  "due  to" 
standard  would  impose  an  independent 
causation  requirement  upon  both  the 
level-of-trade-adjustment  and  CEP-offset 
provisions.  Such  a  requirement  is 
neither  required  by  the  statute  nor 
administratively  feasible. 


Although  Torrington  is  correct  that 
the  level-of-trade  adjustment  provision 
of  the  statute  (section  773(a)(7)  of  the 
Tariff  Act)  requires  a  finding  of  price 
differences  between  the  export  price  or 
CEP  and  NV  "due  to"  differences  in  the 
levels  of  trade.  Torrington's  analysis 
ignores  the  fact  that  this  provision 
provides  a  specific  means  of 
establishing  this  price  effect;  namely, 
based  on  a  pattern  of  consistent  price 
differences  between  sales  at  different 
levels  of  trade  in  the  home  market  (or 
third  country).  As  noted  by  respondents 
in  order  to  grant  a  level-of-trade 
adjustment,  we  must  find  that  the 
export  price  or  CEP  sale  (as  appropriate) 
was  made  at  a  different  level  than  that 
of  the  NV  sale  and  that  this  difference 
involved  (1)  different  selling  activities, 
and  (2)  affected  price  comparability 
based  on  a  pattern  of  consistent  price 
differences  between  sales  at  different 
levels  of  trade  in  the  home  market  (or 
third  country).  See  section  773(a)(7)(A) 
of  the  Tariff  Act.  There  is  no  causation 
requirement  independent  of  the  "effect 
on  price  comparability"  requirement 
noted  above.  We  note  further  that  the 
statute  merely  requires  that  the  price 
differences  be  "wholly  or  partly  due"  to 
differences  in  levels  of  trade;  it  does  not 
require  a  determination  of  the  exact 
price  effect  caused  by  level-of-trade 
differences  and  it  would  not  be  possible 
to  do  so,  given  the  variety  of  market 
forces  that  affect  the  sales  price  of  each 
transaction  we  review. 

Comment  5;  Torrington  asserts  that 
the  SAA  (at  830)  instructs  the 
Department  to  ensure  that  expenses 
previously  deducted  from  NV  are  not 
deducted  a  second  time  through  a  level- 
of-trade  adjustment,  stating  that 
"Commerce  will  ensure  that  a 
percentage  difference  in  price  is  not 
more  appropriately  attributable  to 
differences  in  the  quantities  purchased 
in  individual  sales."  Torrington  notes 
that  a  number  of  respondents  admitted 
that  quantities  affect  price.  Torrington 
argues,  therefore,  that  t>ecause  quantities 
may  affect  price  as  much  as  selling 
functions,  a  level-of-trade  adjustment 
should  not  be  granted. 

Koyo,  NMB/Pelmec,  NSK,  NTN  Japan, 
NTN  Germany.  SKF  France,  SKF 
Germany,  SKF  Italy,  and  SNR  respond 
that  the  SAA  language  Torrington  cites 
serves  simply  as  a  reminder  not  to 
double-count  adjustments. 

Department's  Position:  We  agree  v*dth 
Torrington  that  we  must  not  "double- 
count"  expenses  we  deduct  from  NV. 
This  is  why  we  calculate  level-of-trade 
adjustments  and  CEP  offsets  after 
making  other  adjustments  to  NV.  so  that 
we  do  not,  in  effect,  deduct  expenses 
such  as  rebates  or  warranty  expenses 


twice.  As  far  as  quantity  adjustments  are 
concerned,  we  made  no  quantity 
adjustments  for  any  respondents  in  this 
review.  Therefore,  no  possibility  of 
double-counting  quantity  adjustments 
exists. 

Comment  6:  Torrington  argues  that 
the  selling  function  charts  respondents 
prepared  are  inadequately  supported  by 
factual  evidence.  While  Torrington 
acknowledges  that  the  Department 
attempted  to  verify  respondents" 
claims,  Torrington  argues  that  the 
evidence  the  Department  collected  does 
not  support  all  of  the  assertions 
respondents  made.  Torrington  also 
claims  that  some  of  the  assertions 
respondents  made,  such  as  the  paucity 
of  reported  selling  functions  between  a 
respondent  and  its  U.S.  affiliate,  defy 
common  sense. 

FAG  Germany,  FAG  Italy,  Koyo,  NSK, 
NTN  Japan,  NTN  Germany,  SKF  France. 
SKF  Germany,  SKF  Italy,  and  SNR  argue 
that  the  Department  conducted 
extensive  verification  of  the  information 
they  provided  in  the  charts  to  which 
Torrington  refers,  and  NSK  adds  that  it 
is  less  important  whether  the 
Department  verified  any  individual 
assertion  than  that  all  assertions  were 
subject  to  verification. 

Department's  Position:  We  disagree 
with  Torrington.  We  have  established  an 
adequate  factual  base  upon  which  to 
make  determinations  with  regard  to  the 
levels  of  trade  involved  in  the  sales 
under  review.  As  respondents  note,  we 
collected  voluminous  information  prior 
to  our  verifications  and,  at  verification, 
we  examined  the  information 
respondents  provided  in  detail.  While 
we  did  not  examine  every  piece  of 
information  that  respondents  submitted, 
it  is  not  our  practice,  nor  is  it  possible 
or  required  that  we  do  so.  See  Bomont 
Industries  v.  United  States,  733  F.Supp. 
1507  (CIT  1990).  As  NSK  suggests,  the 
fact  that  the  information  is  subject  to 
verification  is  a  strong  incentive  for 
accurate  reporting.  In  these  reviews,  we 
have  invested  considerable  time  and 
effort  at  each  verification  to  ensure  the 
accuracy  of  respondents'  level-of-trade 
claims  and  have  found  no  discrepancies 
with  regard  to  respondents'  reported 
selling  activities. 

Comment  7:  NSK  and  NSK/RHP  argue 
that  the  Department  should  match  CEP 
sales  to  home  market  OEM  sales  because 
home  market  OEM  sales  are  the  closest 
home  market  level  of  trade  to  the  level 
of  the  CEP  sales.  NSK  and  NSK/RHP 
contend  that,  because  the  Department 
deducts  all  U.S.  expenses  from  the  sales 
price  to  arrive  at  CEP  and  because  they 
reported  similar  selling  activities 
associated  with  all  sales  to  the  affiliated 
reseller  in  the  United  States,  all  CEP 
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sales  belong  to  the  same  level  of  trade. 
NSK  and  NSK/RHP  state  further  that  the 
CEP  level  of  trade  is  a  different  and  less- 
advanced  level  of  trade  than  that 
involved  in  all  home  market  sales.  NSK 
and  NSK/RHP  contend  that  the  statute 
and  SAA  direct  the  Department  to 
identify  and  use  the  HM  level  of  trade 
that  is  closest  to  that  involved  in  the 
U.S.  sale,  since  more  remote  HM  levels 
are  associated  with  higher  prices.  NSK 
and  NSK/RHP  contend  that  they  and 
other  respondents  have  demonstrated 
that  prices  to  distributors  for  the 
aftermarket  are  higher  than  prices  to 
OEM  customers  in  the  home  market. 
NSK  and  NSK/RHP  argue  that  it  follows 
that  the  aftermarket  level  of  trade  is 
more  remote  than  the  OEM  level  of 
trade,  and  that  the  Department  must 
compare  CEP  sales  to  home  market  OEM 
sales,  excepting  only  those  CEP  sales  for 
which  no  home  market  OEM  matches 
exist. 

NMB/Pelmec  argues  that  the 
Department  must  base  NV  upon  the 
most  comparable  level  of  trade  as  the 
U.S.  sale  and  that  HM  distributor  sales 
are  the  closest  level  of  trade  in  the  home 
market  to  CEP  sales.  NMB/Pelmec 
contends  that  the  Department  found  that 
HM  OEM  sales  were  at  a  more  advanced 
level  of  trade  than  HM  distributor  sales 
and  that  CEP  sales  were  less  advanced 
that  either  HM  level  of  trade.  NMB/ 
Pelmec  asserts  that  the  Department's 
refusal  to  compare  all  CEP  sales  to  its 
HM  distributor  level  of  trade  is  contrary 
to  law. 

Torrington  responds  to  NSK  by  stating 
that,  because  U.S.  resale  transactions 
should  be  the  relevant  transactions  for 
identifying  level  of  trade,  CEP  sales  do 
not  necessarily  represent  a  single  level 
of  trade.  Torrington  contends  further 
that,  even  if  CEP  sales  could  be 
considered  a  single  level  of  trade,  all 
home  market  sales  must  still  be 
considered  and  the  Department  must 
identify  home  market  groups  that 
correlate  to  U.S.  transactions  to  ensure 
"apples-to-apples"  comparisons. 
Finally,  Torrington  argues  that  price 
levels  do  not  define  levels  of  trade  in 
either  the  statute  or  SAA. 

Torrington  responds  to  NMB/Pelmec 
by  stating  that  the  Department  did  not 
find  that  HM  OEM  sales  were  more 
advanced  than  HM  distributor  sales  for 
NMB/Pelmec. 

Department's  Position:  We  disagree 
with  NSK  and  NSK/RHP  that  we  should 
prefer  HM  OEM  sales  in  our  matching 
methodology.  We  also  disagree  with 
NMB/Pelmec  that  we  should  prefer  its 
HM  distributor  sales.  We  have 
determined  that  there  is  a  single  level  of 
trade  of  the  CEP  for  NSK.  NSK/RHP. 
and  NMB/Pehnec.  For  these 


respondents,  and  for  respondents  with 
CEP  sales  generally  in  these  reviews,  we 
usually  had  two  possible  home  market 
levels  of  trade  from  which  to  choose 
when  comparing  CEP  sales  to  home 
market  sales.  We  concluded  from  the 
evidence  on  the  record  that  CEP  sales 
are  all  made  at  a  less-advanced  level  of 
trade  than  any  home  market  level  of 
trade.  See  Preliminary  Resuhs  at  3571S- 
35723.  We  then  determined  which 
home  market  sales  to  compare  with  CEP 
sales. 

Where  there  are  no  home  market  sales 
at  the  same  level  of  trade  as  the  U.S. 
sale,  the  statute  does  not  require  that  we 
match  the  U.S.  sale  to  home  market 
sales  at  the  closest  level  of  trade.  Under 
the  circumstances  of  these  reviews,  in 
order  to  calculate  the  CEP  offset  as 
accurately  as  possible,  we  matched  sales 
in  each  market  likely  to  include  similar 
categories  of  selling  expenses — OEM 
sales  in  the  United  States  to  OEM  sales 
in  the  home  market  and  aftermarket 
sales  in  the  United  States  to  aftermarket 
sales  in  the  home  market.  Thus,  we 
determined  the  CEP-offset  "cap"  for 
home  market  sales  to  OEMs  on  the  basis 
of  the  indirect  selling  expenses  for  sales 
in  the  United  States  to  OEMs  and  we 
determined  the  CEP-offset  cap  for 
aftermarket  sales  in  the  home  market  on 
the  basis  of  the  indirect  selling  expenses 
for  aftermarket  sales  in  the  United 
States. 

NSK  and  NSK/RHP  have  asserted  that 
we  should  have  compared  their  CEP 
sales  to  their  home  market  OEM  level  of 
trade  because  it  is  closer  to  the  level  of 
the  CEP  than  their  aftermarket  level  of 
trade;  conversely,  NMB/Pelmec 
contends  that  we  should  compare  its 
CEP  sales  to  its  home  market  distributor 
sales  because  such  sales  are  made  at  a 
level  of  trade  that  is  closer  to  the  level 
of  the  CEP.  As  described  above,  under 
the  circumstances  presented  in  these 
reviews,  it  is  more  appropriate  to  match 
CEP  sales  to  HM  sales  based  on  the 
category  of  the  unaffiliated  U.S. 
customer.  Furthermore,  these 
respondents'  assertions  are  not 
sufficiently  supported  by  factual 
evidence.  We  did  not  find  that  one  HM 
level  of  trade  for  either  company,  or  for 
any  respondent  in  these  reviews,  has 
conclusively  more  selling  functions 
than  another  HM  level.  Rather,  the  HM 
levels  of  trade  each  involve  different 
degrees  of  various  selling  functions. 

For  instance,  we  found  that  selling 
functions  at  the  OEM  level  typically 
emphasize  technical  services,  sales  calls 
to  end  users,  and  price  negotiation  with 
the  customer,  among  other  services, 
while  selling  functions  at  the 
distributor/aftermarket  level  typically 
emphasize  advertising,  inventory 


maintenance,  and  packing.  This  shows 
that  the  HM  levels  of  trade  are  different, 
but  it  does  not  demonstrate  that  one 
level  is  necessarily  more  advanced  than 
the  other.  Indeed,  the  fact  that  NSK  and 
NSK/RHP  argue  that  the  OEM  level  is 
less  advanced  than  the  distributor/ 
aftermarket  level,  while  NMB/Pelmec 
argues  the  reverse,  demonstrates  the 
difficulty  in  ranking  these  HM  levels. 

We  have  concluded  therefore  that  we 
can  make  no  determination  from  the 
evidence  on  the  record  that  any  home 
market  level  of  trade  is  more  or  less 
advanced  than  any  other  home  market 
level  of  trade.  The  conclusion  we  draw 
from  the  evidence  on  the  record  is.  as 
a  general  matter,  that  levels  of  trade 
defined  as  "OEM"  are  different  from, 
but  not  necessarily  more  or  less 
advanced  than,  those  defined  as 
"distributor/aftermarket."  As  Koyo 
points  out  correctly  with  regard  to 
another  comment  (see  Comment  1, 
above),  there  is  no  prohibition  or 
denigration  of  such  a  practice  in  either 
the  statute  or  SAA.  However,  this  still 
leaves  us  with  an  uneven  match  because 
the  level  of  trade  of  the  CEP  is  less 
advanced  than  either  home  market  level 
of  trade.  Therefore,  in  such  cases, 
because  we  have  no  basis  upon  which 
to  calculate  a  level-of-trade  adjustment 
and  because  the  level  of  trade  of  the  CEP 
is  less  advanced  than  either  home 
market  level  of  trade,  we  have  granted 
a  CEP  offset. 

We  also  disagree  with  NSK's  and 
NSK/RHP's  assertion  that,  because  OEM 
prices  are  lower  than  distributor/ 
aftermarket  prices,  the  OEM  level  of 
trade  is  less  advanced  than  the 
distributor/aftermarket  level  of  trade.  As 
described  above,  we  concluded  that  the 
OEM  level  of  trade  and  the  distributor/ 
aftermarket  level  of  trade  are  different 
&t)m  each  other  but  neither  is  more  or 
less  advanced  than  the  other  The  fact 
that  OEM  prices  were  higher  for  some 
respondents  and  lower  for  other 
respondents  than  distributor/ 
aftermarket  prices  in  spite  of  the 
relatively  constant  selling  functions 
among  respondents  suggests  to  us  that 
our  conclusions  about  the  home  market 
levels  of  trade  are  correct. 

In  any  event,  differences  in  prices  do 
not  determine  the  existence  of  levels  of 
trade.  As  noted  above,  we  only  make 
level-of-trade  adjustments  when  there  is 
a  difference  in  prices  shown  to  be 
wholly  or  partly  due  to  differences  in 
levels  of  trade.  The  differences  in  prices, 
however,  have  nothing  to  do  with  our 
determination  of  whether  different 
levels  of  trade  exist.  We  determine 
whether  one  level  of  trade  is  more 
advanced  than  another  on  the  basis  of 
the  seUing  functions  performed  by  a 
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respondent  with  respect  to  the  two 
levels  of  trade.  OEM  and  distributor/ 
aftennarket  sales  are  more  advanced 
than  the  level  of  trade  of  the  CEP 
because  comparatively  fewer  selling 
functions  are  associated  with  the  CEP 
than  are  performed  for  sales  to  either  of 
the  other  levels  of  trade.  This,  and  not 
any  likelihood  that  sales  to  the  level  of 
trade  of  the  CEP  may  be  made  at  a  lower 
price  than  sales  to  the  other  two  levels 
of  trade,  is  the  basis  for  our  granting  a 
CEP  offset. 

Comment  8:  NTN  Japan  and  NTN 
Germjiny  argue  that  it  is  inconsistent  for 
the  Department  to  deny  NTN  a  price- 
based  level-of-trade  adjustment  merely 
because  there  is  no  home  market 
equivalent  to  CEP.  NTN  argues  further 
that  the  Department  should  use  the 
transaction  to  the  first  unaffiliated 
customer  in  the  United  States  to 
determine  the  level-of-trade  adjustment 
and  that  this  would  be  consistent  with 
the  Department's  matching 
methodology.  NTN  argues  that  the 
Department's  approach  effectively 
precludes  a  level-of-trade  adjustment  for 
CEP  sales  and  contends  that  there  is 
nothing  in  the  SAA  or  the  legislative 
history  that  specifies  that  a  level-of- 
trade  adjustment  can  only  apply  to 
export  price  transactions. 

Torrington  argues  that  NTN  should 
not  be  granted  a  level-of-trade 
adjustment  for  the  reasons  given  in 
Torrington's  affirmative  case  brief.  See 
Comments  1  through  6  of  this  section, 
above. 

Department's  Position:  We  disagree 
with  NTN  Japan  and  NTN  Germany.  As 
we  noted  in  response  to  Comment  1, 
above,  the  level  of  trade  is  determined 
for  the  transaction  between  the  exporter 
and  its  affiliated  importer.  As  with  other 
respondents  in  these  reviews,  after  we 
have  deducted  the  importer's  expenses 
from  resale  prices  pursuant  to  section 
772(d),  the  level  of  Uade  of  the  CEP  was 
not  equivalent  to  the  levels  reported  for 
any  HM  sales.  Because  NTN  Japan's  and 
N'TN  Germany's  level  of  trade  of  the 
CEP  sales  was  less  advanced  than  any 
of  their  HM  levels,  we  made  a  CEP  offset 
to  NV  for  all  of  NTN  Japan's  and  NTN 
Germany's  CEP  sales. 

Comment  9:  Koyo  argues  that  it 
quahfied  for  a  level-of-trade  adjustment 
for  CEP  sales  but  that  the  Department 
erroneously  granted  only  a  CEP  offset. 
Koyo  contends  that  the  Department 
calculated  the  level  of  trade  for  CEP 
sales  correctly  on  the  basis  of  the  sale 
to  the  unaffiliated  party  as  adjusted  for 
selling,  movement,  and  other  expenses 
pursuant  to  the  statute.  Koyo  argues  that 
it  established  that  it  had  different  levels 
of  trade  in  both  the  United  States  and 
the  home  market  and  that  it 


demonstrated  that  these  differences 
affected  price  comparability.  Koyo 
argues  that  the  fact  that  there  is  no  HM 
level  of  trade  analogous  to  the  level  of 
trade  of  the  CEP  should  not  prevent  the 
Department  from  making  a  level-of-trade 
adjustment.  Rather,  the  Department 
should  use  Koyo's  suggested 
methodolooy  of  constructing  a  home 
market  level  of  trade  analogous  to  the 
adjusted  CEP.  Koyo  argues  that  this 
provides  the  Department  with  the  data 
and  means  necessary  to  provide  a  price- 
based  level-of-trade  adjustment  for  CEP 
comparisons.  Koyo  contends  that  its 
suggested  methodology  implements  the 
relevant  instructions  of  the  URAA 
properly.  Finally.  Koyo  argues  that  the 
Department's  denial  of  a  level-of-trade 
adjustment  for  CEP  sales  effectively 
eviscerates  the  statutory  level-of-trade 
provision,  since  there  will  never  be  a 
HM  level  equivalent  to  the  level  of  trade 
of  the  CEP. 

Torrington  argues  that  Koyo's 
suggested  use  of  constructed  NV  is  an 
attempt  to  circumvent  the  statute  and 
should  be  rejected.  Torrington  contends 
that  nowhere  does  the  statute  suggest 
that  a  level-of-trade  adjustment  can  be 
based  on  constructed  HM  prices  and 
that,  if  the  data  available  do  not  allow 
the  demonstration  required  by  the 
statute,  then  no  level-of-trade 
adjustment  is  permitted. 

Department's  Position:  We  agree  with 
Torrington.  We  may  not  base  level-of- 
trade  determinations  or  adjustments 
upon  "constructed."  or  artificial.  HM 
levels.  Koyo's  claimed  constructed  NV 
levels  of  trade  are  not  levels  at  which 
Koyo  actually  sold  AFBs  in  the  home 
market  during  the  POR.  As  stated  above, 
we  use  starting  prices  in  determining 
whether  different  levels  of  trade  exist. 
There  is  no  statutory  basis  for  us  to 
"construct"  levels  in  the  home  market 
or  elsewhere.  Because  Koyo  was  unable 
to  show  a  pattern  of  consistent  price 
differences  between  its  level  of  trade  of 
the  CEP  and  its  HM  levels,  we  did  not 
make  a  level  of  trade  adjustment  for 
Koyo's  CEP  sales.  However,  because  the 
level  of  Koyo's  CEP  was  less  advanced 
than  any  of  its  HM  levels,  we  made  a 
CEP  offset  to  NV  for  all  of  our 
comparisons  of  Koyo's  CEP  sales. 

Comment  10:  SNR  argues  that  the 
Department  should  have  granted  it  a 
level-of-trade  adjustment,  rather  than  a 
CEP  offset,  for  comparisons  of  CEP  sales 
to  HM  distributor  sales.  SNR  notes  that 
the  Department  determined  correctly 
that  there  were  two  HM  levels  of  trade, 
which  were  both  more  advanced  than 
CEP.  SNR  argues,  however,  that, 
although  the  HM  OEM  level  is  more 
advanced  than  the  level  of  the  CEP,  the 
HM  OEIM  and  CEP  are  similar,  and  that 


the  Department  should  make  a  level-of- 
trade  adjustment  when  comparing  CEP 
sales  to  HM  distributor  sales,  which 
SNR  contends  are  made  at  a  more 
advanced  level  of  trade.  SNR  asserts 
that,  because  the  OEM  level  of  trade  is 
more  advamced  than  the  level  of  trade  of 
the  CEP,  its  claim  of  the  price  difference 
between  the  distributor  level  of  trade 
and  OEM  level  of  trade  is  less  than  it 
wouJd  be  were  a  HM  level  of  trade 
equivalent  to  the  level  of  trade  of  the 
CEP.  SNR  also  argues  that  it  should 
continue  to  receive  the  CEP  offset  when 
the  Department  compares  CEP  sales  to 
HM  OEM  sales. 

Torrington  argues  that  SNR  is  not 
entitled  to  its  claimed  level-of-trade 
adjustment  because  it  did  not  provide 
supporting  evidence  for  its  contention 
that  the  level  of  trade  of  the  CEP  and 
OEM  sales  were  similar.  Moreover, 
Torrington  contends,  the  Department 
did  not  indicate  that  it  found  the  levels 
of  the  CEP  and  OEM  sales  to  be  similar. 

Department's  Position:  We  disagree 
with  SNR.  We  found  SNR's  CEP  level  of 
trade  and  its  home  market  OEM  level  of 
trade  to  be  separate,  distinct  levels  of 
trade.  There  is  no  HM  level  of  trade 
analogous  to  that  of  CEP  sales. 
Therefore,  there  is  no  basis  upon  which 
to  calculate  a  level-of-trade  adjustment. 
Concerning  SNR's  suggestion  that  we 
grant  a  level-of-trade  adjustment  equal 
to  the  difference  between  HM  OEM  and 
HM  distributor  sales  because  OEM  sales 
are  allegedly  similar  to  CEP  sales  and 
are,  in  any  event,  closer  to  CEP  sales 
than  distributor  sales,  we  note  that  SNR 
demonstrated  neither  that  HM  OEM 
sales  are  similar  to  CEP  sales  nor  that 
OEM  sales  are  less  advanced  than 
distributor  sales.  SNR  demonstrated 
only  that  it  had  two  distinct  HM  levels 
of  trade,  both  of  which  were  more 
advanced  than  the  level  of  trade  of  the 
CEP.  Therefore,  we  conclude  that  a  CEP 
offset  is  appropriate  for  all  of  SNR's  CEP 
sales. 

Comment  1 1 :  NTN  contends  that  the 
Department  should  make  a  CEP  offset  to 
NV  based  on  CV  in  instances  where  it 
matches  U.S.  sales  to  CV.  NTN  claims 
that  NV  based  on  CV  is  not  comparable 
to  the  level  of  trade  of  the  CEP. 
Therefore,  NTN  asserts,  those  sales  are 
eligible  for  a  CEP  offset.  NTN  requests 
that  the  Department  make  such  an 
adjustment  for  the  final  results. 

Department's  Position:  We  agree  writh 
NTN.  As  noted  in  the  introductory 
remarks  to  this  section,  where  NV  was 
based  on  CV,  we  determined  the  NV 
level  of  trade  based  on  the  level  of  trade 
of  the  sales  from  which  we  derived 
SG&A  and  profit  for  CV.  Therefore, 
because  we  derived  SG&A  and  profit  for 
CV  from  home  market  sales,  we 
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determined  that  the  NV  levels  of  trade 
for  CV  are  equivalent  to  levels  of  trade 
in  the  home  market.  Furthermore,  we 
note  that  the  statute,  at  section  773(a)(8), 
permits  us  to  make  the  same 
adjustments  to  NV  when  it  is  based 
upon  CV  as  we  make  to  NV  based  upon 
prices.  Thus,  for  NTN's  CEP  sales,  we 
determine  that  a  CEP  offset  is 
appropriate  when  NV  is  based  upon  CV. 
See  our  introductory  remarks  for  this 
section,  above,  for  a  discussion  of  why 
we  determine  that  a  CEP  offset  is 
appropriate  for  CEP  sales  in  this  case. 
Finally,  we  note  that  we  made  CEP 
offsets  to  CEP  sales  we  compared  to  CV 
in  the  preliminary  results,  and  we  have 
not  changed  this  practice  for  the  final 
results. 

6.  Cost  of  Production  and  Constructed 
Value 

A.  Cost-Test  Methodology.  Comment 
1:  Torrington  argues  that  the  statute 
requires  the  Department  to  apply  two 
tests  to  determine  whether  sales  are 
below  the  cost  of  production  and  to 
disregard  sales  if  either  test  is  met. 
Torrington  contends  that  below-cost 
sales  must  be  disregarded  if  either:  (1) 
The  volume  of  such  sales  represents  20 
percent  or  more  of  the  volume  of  sales 
during  the  period  of  review,  or  (2)  the 
weighted-average  per-unit  price  of  the 
sales  under  consideration  is  less  than 
the  weighted-average  per-unit  cost  of 
production.  Torrington  contends  that 
the  Department  only  applied  the  first 
test  in  the  preliminary  results  and 
argues  that  the  Department  should 
apply  both  tests  for  the  final  results. 

FAG  Germany  argues  that  the 
Department  correctly  and  reasonably 
declined  to  invoke  the  second 
substantial-quantities  test  in  its  cost 
investigation.  Respondent  contends  that 
the  statute  does  not  specifically  direct 
the  Department  to  use  both  tests  and 
argues  further  that  the  SAA,  at  832, 
indicates  that  the  second  test  was  meant 
to  be  used  in  cases  involving  highly 
perishable  products. 

Department's  Position:  We  disagree 
with  Torrington.  We  first  note  that  both 
of  the  above  tests  concern  only  one 
aspect  of  the  determination  whether  to 
disregard  below-cost  sales  from  our 
analysis,  namely  whether  sales  made  at 
prices  below  the  cost  of  production 
were  made  in  substantial  quantities. 
Neither  the  statute  at  section 
773(b)(2)(C}  nor  the  SAA  require  that 
both  tests  be  performed  in  any  given 
proceeding;  the  SAA  in  fact  indicates 
that  the  second  test  is  the  measurement 
of  substantial  quantities  in  cases 
involving  highly  perishable  agricultural 
products  (as  was  the  case  under  the  pre- 
URAA  statute).  Not  only  does  this 


indicate  that  only  one  substantial- 
quantities  test  is  to  be  performed,  but  it 
also  cleirifies  the  circumstances  under 
which  use  of  the  second  test  is 
appropriate. 

Comment  2:  Torrington  claims  that 
the  Department  should  default  to  NV 
based  on  a  family  match  when  sales  of 
an  identical  match  are  disregarded  as 
below  cost,  rather  than  default  to  NV 
based  on  CV,  Petitioner  argues  that, 
because  family  matches  are  sales  of  the 
foreign  like  product,  section  773(b)(1) 
requires  the  Department  to  use  these 
"remaining  sales  of  the  foreign  like 
product  in  the  ordinary  course  of  trade" 
in  its  comparisons  to  U.S.  sales  when 
sales  of  identical  matches  have  been 
disregarded  as  below  cost.  Torrington 
believes  that  defaulting  to  family 
matches  conforms  to  the  Department's 
long-standing  preference  for  using  sales 
rather  than  costs.  INA.  FAG-ltaly.  and 
FAG-Germany  agree  with  Torrington. 

SKF  responds  that  Torrington 
misconstrues  the  selection  process  for 
sales  comparisons.  Respondent  points 
out  that  the  selection  of  the  foreign  like 
product  is  conducted  prior  to,  and 
independently  of,  the  cost  test.  SKF 
explains  that  section  771(16)  of  the 
Tariff  Act  authorizes  the  selection  of  the 
foreign  like  product  based  on  a 
comparison  of  physical  characteristics 
to  those  of  the  U.S.  merchandise 
whereby  once  a  match  is  determined, 
that  specific  home  market  merchandise 
is  the  single  foreign  like  product.  SKF 
comments  that  there  is  no  devolution  to 
a  "second-best"  foreign  like  product. 
Therefore,  SKF  contends,  in  AFBs, 
when  there  are  sales  of  identical 
merchandise,  that  merchandise  is  the 
foreign  like  product  and  there  is  no 
authority  to  then  default  to  a  family 
match,  even  when  the  identical  match  is 
disregarded  as  below  cost. 

SNR  notes  that  the  changes  in  the 
language  of  section  773(b)  of  the  Tariff 
Act  were  made  to  implement  the  new 
twenty-percent  cost  test  in  place  of  the 
.Department's  previous  10-90-10  test.  In 
SNR's  view,  Congress  did  not  intend 
that  this  change  alter  the  selection  of 
foreign  like  product.  SNR  mirrors  SKF's 
contention  that  section  771(16)  of  the 
Tariff  Act  does  not  sanction  a  cascade 
search  for  foreign  like  product.  SNR 
contends  that  section  771(16)  of  the 
Tariff  Act  identifies  merchandise  in  the 
first  applicable  category  as  the  foreign 
like  product,  not  any  applicable 
category  of  merchandise. 

Department's  Position:  We  disagree 
with  Torrington.  INA.  FAG-ltaly,  and 
FAG-Germany.  While  our  cost-test 
methodology  has  changed  in  accordance 
with  the  new  law,  our  methodology  for 
selecting  the  foreign  like  product  has 


not.  Section  771(16)  of  the  Tariff  Act 
directs  us  to  select  the  foreign  like 
product  "in  the  first'  of  several 
categories:  identical  in  physical 
characteristics,  similar  in  physical 
characteristics  and  commercial  value,  or 
of  the  same  general  class  or  kind  that 
can  be  reasonably  compared.  The 
Department  interprets  the  reference  in 
section  773(b)(1)(B)  of  the  Tariff  Act  to 
basing  NV  "on  the  remaining  sales  of 
the  foreign  like  product  in  the  ordinary 
course  of  trade"  to  mean  the  selected 
foreign  like  product,  not  a  succession  of 
foreign  like  products. 

We  clarified  our  methodology  in  AFBs 
V  at  66490-91  when  we  stated  that,  in 
pre-URAA  instances  where  between  ten 
and  ninety  percent  of  sales  of  a  model 
are  below  cost,  we  disregarded  the 
individual  below-cost  sales  in 
calculating  foreign  market  value  and  we 
used  the  remaining  contemporaneous 
above-cost  sales  of  such  mcxlels  in  our 
analysis,  matching  such  sales  in  the 
same  manner  that  we  matched  all  HM 
sales.  Where  we  did  not  have  remaining 
contemporaneous  above-cost  sales  of  the 
most  physically  comparable  model,  we 
relied  on  CV  as  the  basis  for  foreign 
market  value  Otherwise,  we  would 
have  made  successive  model  matches 
and  allowed  the  effects  of  the  cost  test 
to  play  a  role  in  determining  the 
comparability  of  merchandise,  a 
criterion  not  found  in  the  definition  of 
such  or  similar  merchandise  at  section 
771(15)  of  the  pre-UR.\A  law. 

Similarly,  the  definition  of  foreign 
like  product  at  section  771(15)  of  the 
Tariff  Act  does  not  include  the  results 
of  the  cost  test  as  a  criterion  for 
comparability.  Therefore,  when  section 
773(b)  of  the  Tariff  Act.  as  amended  by 
the  URAA.  directs  us  to  rely  on  CV 
when  "no  sales  made  in  the  ordinary 
course  of  trade  remain,  "  we  search  our 
90/60-day  contemporaneity  window  to 
determine  whether  sales  of  the  best 
model  for  comparison  survive  the  cost 
test.  We  have  a  longstanding  practice  of 
considering  sales  within  90  days  before 
and  60  days  after  the  month  of  the  U.S. 
sale  to  be  acceptable  as  potential 
comparators  (see  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  form  Korea:  Final  Results  of 
Antidumping  Administrative  Review. 
57  FR  8300  (March  9,  1993);  Certain 
Circular  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand:  Final  Results  of 
Antidumping  Administrative  Review. 
61  FR  1332  (Januar\'  19.  1996);  AFBs  III 
at  39735).  Consistent  with  this  practice 
and  section  773(b)  of  the  Tariff  Act.  we 
have  resorted  directly  to  CV  where  we 
have  disregarded  all  contemporaneous 
identical  HM  sales  as  below  cost  instead 
of  determining  whether 
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contemporaneous  sales  of  a  less-similar 
model  would  survive  the  cost  test  and 
remain  available  as  comparators. 

Comment  3:  NSK-RHP  argues  that  the 
Department  should  either  adjust  COP  to 
exclude  credit  exp)enses  or  not  deduct 
these  expenses  from  home  market  prices 
it  uses  in  the  below-cost  test.  NSK-RHP 
asserts  that,  since  the  Department 
deducted  credit  expense  from  home 
market  price,  it  must  make  the  same 
deduction  from  the  interest  expense  it 
added  as  part  of  the  SG&A  expenses  to 
NSK-RHP's  COP  to  avoid  comparing  a 
home  market  price  net  of  credit 
expenses  to  a  COP  that  includes  this 
expense. 

Torrington  argues  that  the  Department 
should  neither  adjust  COP  to  exclude 
credit  expense  nor  deduct  these 
expenses  from  the  home  market  prices 
it  uses  in  the  below-cost  test.  Torrington 
suggests  that  it  is  not  proper  to  deduct 
imputed  credit  expenses  from  COP 
unless  the  COP  included  an  amount  for 
imputed  credit  expenses.  Torrington 
claims  that  NSK-RHP  fails  to 
demonstrate  that  the  Department 
included  these  expenses  in  its  COP 
calculations.  Also.  Torrington  contends, 
the  record  does  not  indicate  that  the 
COP  that  NSK-RHP  reported  included 
an  amount  for  the  imputed  credit 
expenses.  Torrington  states  that  the 
Department  should  therefore  not  adjust 
its  methodology. 

Department's  Position:  We  agree  with 
NSK-RHP  that  we  should  not  deduct 
credit  expenses  from  home  market 
prices  we  used  in  the  below-cost  test. 
We  do  not  adjust  for  imputed  expenses 
in  the  COP  analysis.  For  the  final 
results,  we  have  corrected  our 
calculations  and  have  not  adjusted  the 
HM  prices  for  credit  expenses  before 
applying  the  below-cost  test.  In 
accordance  with  section  773fb)(3)(B)  of 
the  Tariff  Act,  which  requires  that  we 
base  COP  on  actual  costs,  we  have  not 
included  imputed  costs,  such  as  the 
imputed  credit  expense  at  issue,  in 
calculating  NSK-RHP's  COP  We  have 
included  an  interest  expense  in  deriving 
COP  based  on  actual  expenses.  Because 
we  include  actual  interest  expenses  in 
deriving  the  COP,  it  is  inappropriate  to 
reduce  home  market  prices  that  we 
compare  to  COP  in  the  below-cost  test 
by  the  amount  of  any  imputed  expenses 

B.  Research  and  Development 
Comment  1 :  Torrington  asserts  that  the 
Department  must  apply  facts  available 
to  SNR's  RAD  costs  due  to  the  lack  of 
more  precise  information  from  the 
respondent.  Torrington  alleges  that  SNR 
reported  R&D  as  "general  expenses"  in 
its  response  and  did  not  assign  R&D  on 
a  model-specific  basis  although  SNR's 
Annual  Report  suggests  that  it  incurred 


product-specific  and/or  product-line 
R&D.  Torrington  contends  that  because 
SNR  did  not  provide  R&D  on  a  model- 
specific  basis,  the  Department  should 
apply,  as  facts  available,  the  highest 
R&D  costs  by  any  other  respondent, 
which  will  ensure  that  none  of  SNR's 
bearing  models  has  understated  R&D. 

SNR  responds  that  Torrington 
provides  no  support  for  its  suggestion 
that  the  Department  use  facts  available 
to  restate  R&D  costs.  SNR  argues  that  it 
treated  R&D  as  a  general  expense 
because  the  expenses  are  of  a  general 
nature  and  the  company's  records  do 
not  segregate  these  expenses  by  product 
or  product  Line.  SNR  contends  that  the 
general  references  in  its  Annual  Report 
do  not  suggest  that  SNR  segregates  R&D 
expenses  by  product  or  product  line. 
Moreover.  SNR  contends  that 
Torrington  did  not  provide  any  specific 
facts  to  illustrate  that  SNR  has  records 
to  separate  R&D  expenses  on  a  product- 
line  basis 

Department's  Position:  We  disagree 
with  Torrington  that  SNR's  Annual 
Report's  references  to  certain  products 
indicates  that  the  company  keeps  track 
of  R&D  expenses  on  a  product-specific 
basis.  Neither  the  record  nor  our 
verification  has  provided  us  with  any 
basis  for  concluding  that  SNR's  R&D 
expenses  are  recorded  on  a  product- 
specific  basis.  Furthermore,  at 
verification,  we  did  not  find  that  SNR's 
R&D  allocation  methodology  was 
unreasonable,  given  SNR's  record- 
keeping practices.  Accordingly,  for  the 
final  results,  we  have  accepted  SNR's 
reported  R&D  costs  as  general  expenses. 
Comment  2:  Torrington  suggests  that 
the  Department  should  ensure  that  SKF 
Germany  has  allocated  the  R&D 
expenses  of  ERC  (the  SKF  group's  basic 
R&D  operation)  properly  to  German 
merchandise.  Torrington  argues  that  it  is 
not  clear  that  SKF  Germany''^  ''llocaticn 
is  a  rational  allocation,  i.e.,  U      SKF 
Germany's  ownership  share 
proportional  to  the  R&D  benbut  it 
receives.  Torrington  notes  that  the 
parent  company.  AB  SKF.  holds  an 
owTiership  interest  in  ERC.  which 
Tomngton  contends  could  dilute  the 
proportion  of  expenses  attributed  to  the 
producing  entities  such  as  SKF 
Germany.  In  addition.  Torrington  claims 
that  the  allocation  does  not  account  for 
differences  among  several  classes  or 
kinds  of  products.  Torrington  suggests 
that,  as  facts  available,  the  Department 
should  allocate  the  total  R&D  expense  of 
ERC  to  each  SKF  company,  thus 
ensuring  that  R&D  is  not  understated  for 
any  given  country 

SKF  Germany  responds  that,  because 
the  R&D  expenses  are  allocated  based  on 
ownership  of  the  producing  companies. 


no  disproportionate  amoimt  could  have 
been  allocated  to  the  producing 
company  not  under  review,  SKF  Sverige 
AB,  as  Torrington  suggests. 

Department's  Position:  We  agree  with 
SKF  Germany.  The  CIT  has  upheld  our 
use  of  expenses  recorded  in  a 
company's  financial  statements  when 
those  statements  are  prepared  in 
accordance  with  the  home  country's 
GAAP  and  do  not  significantly  distort 
the  company's  actual  costs.  See  Laclede 
Steel  Co.  V.  United  States,  Slip  Op.  94- 
160  at  22  (CIT  1994).  In  this  review,  we 
are  satisfied  that  SKF  Germany  allocated 
ERC  expenses  properly  and  Torrington 
provides  no  evidence  to  the  contrary,  so 
we  have  accepted  SKF  Germany's 
methodology,  as  we  have  in  prior 
reviews.  As  SKF  Germany  indicated  in 
its  May  24,  1996  pre-preliminary 
comments,  it  did  not  allocate  any  ERC 
expenses  to  the  parent  company,  AB 
SKF,  but  only  to  the  producing 
companies  based  on  their  proportionate 
owTiership  shares  in  ERC.  We  have  no 
reason  to  believe  that  this  allocation 
methodology  is  unreasonable. 

C.  Profitjor  Constructed  Value. 
Comment  1:  Torrington  contends  that 
the  Department  improperly  included 
home  market  sales  that  failed  the  below- 
cost  test,  as  set  forth  in  section  773(b) 
of  the  Tariff  Act,  in  the  calculation  of 
profit  for  CV.  Torrington  states  that  the 
Department  calculated  CV  profit 
pursuant  to  the  "preferred" 
methodology  as  provided  at  section 
773(e)(2)(A)  of  the  Tariff  Act,  which 
requires  that  the  sales  used  to  calculate 
profit  must  be  made  in  the  ordinary 
course  of  trade.  Torrington  claims  that 
sales  that  fail  the  below-cost  test  are 
outside  the  ordinary  course  of  trade,  as 
defined  in  section  771(15)  of  the  Tariff 
Act  and,  therefore,  must  be  excluded 
from  the  CV-profit  calculation. 

Torrington  states  that  applying  the 
statute  in  this  manner  is  the  only  way 
to  implement  the  compromise  made  in 
the  URAA  legislation,  whereby  the 
statutory  minima  for  profit  and  SG&A 
were  eliminated  subject  to  the 
understanding  that  the  Department 
would  generally  not  include  below-cost 
sales  in  the  CV-profit  calculation. 
Torrington  contends  further  that  this 
failure  to  disregard  sales  that  failed  the 
below-cost  test  runs  contrary  to  sections 
2.2.1  (ordinary  course  of  trade)  and  2.2.2 
(profit  for  CV)  of  the  Uruguay  Round 
Antidumping  Agreement. 

SKF,  NSK,  SNR.  FAG,  and  NTN 
respond  that  the  Department  properly 
included  sales  that  failed  the  below-cost 
test  in  the  CV-profit  calculation  because 
this  calculation  was  not  made  under  the 
authority  of  section  773(e)(2)(A),  but 
was  instead  made  pursuant  to  the 
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"alternative"  profit  methodologies 
provided  at  section  773(e)(2)(B).  These 
latter  methodologies  do  not  require  that 
CV  profit  be  based  on  sales  made  in  the 
ordinary  course  of  trade  (alternatives 
(B)(i)  and  (B)(iii)). 

SKF  and  NSK  state  that  section 
773(e)(2)(A)  is  inappropriate  in  this  case 
because  this  section  bases  the  CV  profit 
calculation  on  sales  of  the  "foreign  like 
product,"  which  do  not  exist  when  NV 
is  based  on  CV.  SKF  argues  that,  where 
CV  is  used  because  there  are  no 
appropriate  identical  or  family  matches, 
there  would  be  no  sales  of  "a  foreign 
like  product"  to  calculate  a  profit 
amount,  and  notes  that  the  URAA's 
specific  use  of  "a  foreign  like  product" 
and  the  SAA's  use  of  the  words 
"particular  merchandise"  make  clear 
that  the  first  method  for  the  calculation 
of  CV  profit  requires  reliance  on  a 
narrow  universe  of  products.  SKF  and 
NSK  state  that  the  most  appropriate 
methodology  is  that  established  in 
section  773(e)(2)(B)(i),  which  requires 
the  use  of  company-specific  data 
regarding  the  same  general  category  of 
merchandise.  SKF  adds  that  this 
provision  does  not  require  that  such 
sales  be  made  in  the  ordinary  course  of 
trade. 

SNR  and  FAG  state  that  section 
773(e)(2)(A)  is  inappropriate  because 
this  provision  requires  that  CV  profit  be 
based  on  the  "actual  amounts"  of  home 
market  profits  realized  by  respondents, 
which  is  not  possible  in  this  case  due 
to  sampled  home  market  databases.  SNR 
and  FAG  assert  that  sampled  sales  do 
not  provide  complete  actual  profits  and 
cannot  be  guaranteed  as  representative 
of  actual  profits.  SNR  and  FAG  contend 
that  sections  773(e)(2)(B)  (i)  and  (ii)  are 
inappropriate  for  the  same  reason  and 
recommend  the  calculation  of  profit 
under  section  773(e)(2)(B)(iii)  (any  other 
reasonable  method),  which  does  not 
require  that  CV  profit  be  based  on  sales 
made  in  the  ordinary  course  of  trade. 
NTN  agrees  with  these  respondents  that 
profit  amounts  in  this  case  could 
reasonably  be  based  on  the  "alternative" 
profit  methodologies  established  at 
section  773(e)(2)(B)  of  the  Tariff  Act. 

INA,  FAG,  NTN,  and  NMB/Pehnec 
contend  further  that,  even  if  the 
Department  calculates  CV  profit 
pursuant  to  a  provision  that  requires  the 
use  of  sales  made  in  the  ordinary  course 
of  trade  {e.g..  section  773(e)(2)(A)),  sales 
that  fail  the  below-cost  test  are  not 
necessarily  outside  the  ordinary  course 
of  trade,  INA  and  FAG  note  that  the 
section  771(15)  definition  of  "ordinar>' 
course  of  trade"  states  that  the 
Department  shall  consider  such  sales  to 
be  outside  the  ordinary  course  of  trade, 
not  that  the  Department  shall  conclude 


that  such  sales  are  in  fact  outside  the 
ordinary  course  of  trade.  FAG  and  INA 
note  further  that  the  SAA  (at  839) 
provides  that  the  Department  may 
disregard  such  sales  in  calculating  CV 
profit  using  the  section  773(e)(2)(A) 
methodology,  not  that  it  shall  disregard 
such  sales.  INA  suggests  that  the  sales 
of  AFBs  that  fail  the  below-cost  test  are 
not  outside  the  ordinarv'  course  of  trade, 
as  the  Department  has  consistently 
found  that  producers  regularly  sell 
AFBs  below  cost  as  well  as  above  cost 
in  their  home  markets.  INA  notes 
further  that  it  is  rational  for  firms  to  sell 
at  prices  below  fully  allocated  costs, 
provided  that  they  are  above  marginal 
costs.  I.NA  contends  that  including  sales 
at  one  end  of  the  spectrum  while 
excluding  sales  at  the  other  end  of  the 
spectrum  [i.e..  sales  transactions  with 
abnormally  high  profits)  would  result  in 
irrational  and  unrepresentative  profit 
figures,  which  would  be  contrary  to  the 
objective  set  forth  in  the  SAA. 

SKF  and  NTN  argue  that,  if  the 
Department  disregards  sales  that  failed 
the  below-cost  test  in  the  calculation  of 
profit  for  CV.  it  should  make  certain 
adjustments  to  the  calculation  in  order 
to  derive  a  non-distortive  profit  rate. 
SKF  requests  that  the  Department 
include  such  sales  in  the  denominator 
of  the  calculation  and  assign  a  profit 
rate  of  zero  to  such  sales  in  the 
numerator.  SKF  argues  that,  by  doing  so, 
the  Department  would  ensure  that  it  is 
using  a  methodology  that  results  in  a 
numerator  that  reflects  the  "actual 
amounts  [of  profit]  *    *    *  realized  '  by 
foreign  producers  on  sales  "in  the 
ordinary  course  of  trade."  In  other 
words.  SKF  suggests  that  the 
Department  set  profit  for  disregarded 
sales  to  zero  while  retaining  the  full 
costs  of  those  sales  in  the  calculation. 
NTN  requests  that  the  Department 
exclude  sales  that  earned  abnormally 
high  profits  from  the  calculation, 
asserting  that  these  sales  are  also 
outside  the  ordinary  course  of  trade. 

Department's  Position:  We  agree  with 
Torrington  that  we  should  not  include 
sales  that  failed  the  below-cost  test  in 
the  calculation  of  profit  for  CV.  because 
these  sales  fall  outside  the  ordinary 
course  of  trade.  As  we  stated  in  the 
preliminary  results  of  review,  we  have 
calculated  CV  profit  using  the  profit 
methodology  as  stated  in  section 
773(e)(2)(A)'of  the  Tariff  Act.  This 
provision  requires  that  profit  be  based 
on  sales  made  in  the  ordinary  course  of 
trade  which,  in  turn,  do  not  include 
sales  that  we  disregarded  as  a  result  of 
the  below-cost  test.  See  section  771(15) 
of  the  Tariff  Act.  The  fact  that  our 
preliminary  margin  calculations  did  not 
reflect  our  decision  to  disregard  such 


sales  in  the  C  ^'-profit  calculation  was  a 
ministerial  error  on  our  part. 

We  disagree  with  SKF  and  NSK  that 
we  do  not  have  any  "foreign  like 
products"  for  use  in  calculating  CV 
profit,  and  th     we  should  therefore 
calculate  proiit  using  one  of  the 
alternative  profit  calculations  contained  i 
at  section  773(e)(2)(B).  Respondents 
definition  of  the  term  "foreign  like 
product"  is  o^•erly  narrow  \>-ith  respect 
to  its  use  in  Lie  CV-profit  provisions  In 
applying  the  "preferred"  method  for 
calculating  p.ufit  (as  well  as  SG&A) 
under  section  773(e)(2)(A),  the  use  of 
aggregate  data  that  encompasses  all 
foreign  like  products  under 
consideratior    or  NV  represents  a 
reasonable  interpretation  of  the  statute 
and  results  in  a  practical  measure  of 
profit  that  we  can  apply  consistently  in 
each  case  By  contrast,  an  interpretation 
of  section  773(e)(2)(A)  that  would  result 
in  a  method  based  on  varied  groupings 
of  foreign  like  products,  each  defined  by 
a  minimum  set  of  matching  criteria 
shared  with  a  particular  model  of  the 
subject  merchandise,  would  add  an 
additional  layer  of  complexity  and 
uncertainty  to  antidumping  proceedings 
without  generating  more  accurate 
results.  It  would  also  make  the 
^  statutorily  preferred  CV-profit 
methodology  in"pplicable  to  most  cases 
involving  CV. 

We  also  disagree  with  SNR  and  FAG 
that  we  must  base  our  CV  profit 
calculation  o-   "any  other  reasonable 
method,"  as  provided  in  section 
773(e)(2)(B)(iii),  due  to  a  lack  of  "actual 
data"  regarding  profit  amounts  realized 
by  respondents.  Although  the  home 
market  sales  and  cost  data  that  we  use 
in  calculating  CV  profit  was  provided 
on  a  sampled  basis,  this  does  not  render 
such  data  inappropriate  or  "not  actual"' 
for  purposes  of  this  calculation. 
Pursuant  to  the  statuton.-  authority 
provided  at  section  777,^  of  the  Tariff 
Act,  we  routinely  use  data  in  our 
analysis  that  has  been  reported  on  a 
sampled  basis,  due  to  the  large  number 
of  reviews  that  we  must  conduct  as  well 
as  the  large  number  of  individual 
transactions  involved  therein, 
particularly  in  these  AFBs  reviews. 
Sampled  data  is.  nonetheless,  actual 
data  regarding  the  sales,  costs,  and 
profits  involved  in  sales  made  during 
the  POR.  In  fact,  we  are  permitted  to  use 
sampled  data  only  when  such  samples 
are  statistically  valid.  Further,  an 
interpretation  that  sampled  data  is  not 
actual  data  could  render  alternative  CV- 
profit  methodologies,  including  the 
preferred  methodology  provided  at 
section  773(e)'"l(A).  inappropriate  in 
any  case  involving  sampled  home 
market  reporting.  As  the  statute  does  not 
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explicitly  provide  for  such  an  automatic 
elimination  of  these  profit 
methodologies  in  such  cases,  it  is  not 
reasonable  to  read  such  an 
interpretation  into  it. 

We  disagree  with  INA.  FAG.  NTN. 
and  NfMB/Pelmec  that,  in  calculating  CV 
(profit  pursuant  to  the  preferred 
methodology,  we  should  nonetheless 
consider  that  sales  that  failed  the  below- 
cost  test  are  not  outside  the  ordinary 
course  of  trade  in  this  case.  Contrary  to 
respondents'  assertions,  the  statutory 
definition  of  "ordinary  course  of  trade  " 
exphcitly  provides  that  sales  that  are 
disregarded  under  section  773(b)(1)  of 
the  Tariff  Act  are  automatically 
considered  to  be  outside  the  ordinary 
course  of  trade.  See  section  771(15)  of 
the  Tariff  Act.  Respondents  are 
ascribing  a  discretionary  meaning  to  the 
term  "consider"  that  does  not  exist  in 
the  context  of  this  provision. 

Finally,  we  disagree  with  SKF  that,  in 
using  section  773(e)(2)(A).  we  should 
retain  the  full  costs  of  disregarded  sales 
while  setting  those  sales'  profits  to  zero. 
Because  these  sales  are  not  in  the 
ordinary  course  of  trade,  the  use  of 
partial  information  from  the  sales  would 
distort  the  profit  rate  for  sales  in  the 
ordinary  course  of  trade.  We  disagree 
with  NTN  that  we  should  consider  sales 
that  earned  allegedly  abnormally  high 
profits  as  outside  the  ordinary  course  of 
trade  for  the  reasons  provided  in  the 
Samples,  Prototypes,  and  Ordinary 
Course  of  Trade  section  of  these  final 
results. 

Comment  2:  Torrington  argues  that 
the  Department  should  presume  that 
individual  below-cost  sales  of  models 
for  which  below-cost  sales  comprised 
between  zero  and  twenty  percent  of 
total  stdes  are  outside  the  ordinary 
course  of  trade,  and  should  exclude 
them  from  its  CV-profit  calculations. 
Torrington  submits  that  these  below- 
cost  sales  are  outside  the  ordinary 
course  of  trade  unless  respondents  make 
a  definitive  showing  to  the  contrary, 
such  as  for  obsolete  or  end-of-year 
merchandise,  and  states  that  no  such 
demonstrations  were  made  in  this 
review. 

Respondents  disagree  with 
Torrington's  suggestion  that  individual 
below-cost  sales  of  models  that  passed 
the  below-cost  test,  but  for  which 
certain  transactions  were  identified  as 
below  cost,  should  be  eliminated  &t)m 
the  CY-profit  calculation.  Respondents 
contend  that  section  771(15)  identifies 
only  below-cost  sales  that  have  been 
disregarded  under  section  773(b)(1)  as 
outside  the  ordinary  course  of  trade. 
Respondents  assert  that  the  Dejjartment 
cannot  presixme  that  all  below-cost  sales 
are  outside  ordinary  course  of  trade. 


Department's  Position:  We  disagree 
with  Torrington  that  individual  below- 
cost  sales  of  models  that  passed  the  cost 
test,  but  for  which  certain  transactions 
were  identified  as  below  cost,  should  be 
excluded  from  the  calculation  of  CV 
profit.  We  agree  with  SKF  that  these 
sales  do  not  meet  the  criteria  of  section 
771(15)  as  being  outside  the  ordinary 
course  of  trade. 

In  calculating  CV  profit,  the  automatic 
exclusion  of  all  below-cost  sales  would 
be  contrary  to  the  statute.  Although  we 
have  included  only  sales  made  in  the 
ordinary  course  of  trade  for  the  reasons 
stated  in  our  response  to  Comment  1, 
above,  the  definition  of  ordinary  course 
of  trade  provides  that  only  those  below- 
cost  sales  that  are  "disregarded  under 
section  773(b)(1)"  of  the  Tariff  Act  are 
automatically  considered  to  be  outside 
the  ordinary  course  of  trade.  In  other 
words,  the  fact  that  sales  of  the  foreign 
like  product  are  below  cost  does  not 
automatically  trigger  their  exclusion. 
Instead,  such  sales  must  have  been 
disregarded  under  the  cost  test  before 
we  will  exclude  these  sales  from  the 
calculation  of  CV  profit. 

Comment  3  FAG  Italy  and  FAG 
Germany  assert  that  the  Department's 
methodology  for  calculating  CV  profit  in 
.  the  preliminary  results  was  incorrect  for 
three  reasons  The  FAG  companies  first 
contend  that  the  Department  must 
calculate  CV  profit  based  on  home 
market  sales  of  merchandise  having 
equivalent  commercial  value  to 
matching  U.S.  sales.  FAG  claims  that 
reported  home  market  bearings  that  are 
equivalent  in  commercial  value  to 
comparable  U.S.  bearings  are  those 
having  an  equivalent  actual  profit,  and 
any  home  market  sales  with  rates  of 
profitabiUty  greater  than  the  v^ighted- 
average  rate  of  profitability  of  reported 
U.S.  sales  should  be  disregarded  as 
outside  the  ordinary  course  of  trade. 
FAG  also  contends  that,  in  accordance 
with  section  771(16),  CV  profit  must  be 
manufacturer-specific,  claiming  that  this 
requires  separate  CV-profit  calculations 
for  each  bearing  type  manufactured  by 
respondents  or  purchased  by 
respondents  from  an  unrelated  supplier. 
Finally.  FAG  argues  that  the  Department 
must  calculate  CV  profit  based  on  the 
entire  selling  experiences  and  pricing 
patterns  of  the  company  throughout  the 
review  period  rather  than  on  only  those 
sales  reported  in  the  home  market 
database  (citing  AFBs  [V  at  10959). 

Torrington  responds  that  the 
Department  should  not  revise  its 
methodology  for  calculating  CV  profit  as 
FAG  suggests.  Torrington  argues  that 
none  of  the  statutory  provisions 
respondents  cite  provide  that  the 
Department  must  base  CV  profit  on 


home  market  sales  of  merchandise 
having  equivalent  commercial  value  to 
matching  U.S.  sales.  Torrington 
contends  further  that  FAG  has  failed  to 
demonstrate  that  home  market  sales 
with  rates  of  profitability  greater  than 
the  weighted-average  rate  of  profitability 
of  reported  U.S.  sales  are  outside  the 
ordinary  course  of  trade.  Torrington 
asserts  that  neither  the  statute  nor  the 
SAA  impose  such  a  "profitability  cap." 
Torrington  also  disagrees  with  FAG's 
contention  that  the  Department  must 
calculate  CV  profit  for  each  bearing  type 
manufactured  by  respondents  or 
purchased  by  respondents  from 
unrelated  suppliers,  arguing  that  the 
statute  respondents  cite  does  not 
support  the  companies"  position. 
Regarding  FAG's  final  argument  that  the 
Department  should  calculate  CV  profit 
based  on  the  entire  selling  experiences 
and  pricing  patterns  of  the  company 
throughout  the  review  period, 
Torrington  contends  that  the 
Department's  approach  of  using  a 
sample  of  the  entire  selling  experience 
and  pricing  patterns  [i.e.,  the  home 
market  sales  database)  is  appropriate 
and  in  accordance  with  the  statutory 
authority  to  use  samphng  techniques. 

Department's  Position:  We  agree  with 
Torrington.  First,  there  is  no  statutory 
provision  or  SAA  reference  requiring  a 
determination  of  equivalent  commercial 
value  in  the  calculation  of  profit  for  CV. 
To  the  contrary,  the  imposition  of  a  CV- 
profit  "cap"  based  on  profits  realized  on 
U.S.  sales  is  at  odds  with  the  statutory 
requirement  that  we  calculate  CV  using 
home  market  SG&A  and  profit  figures 
for  comparison  with  U.S.  sales.  Second, 
we  disagree  with  FAG  that  we  are 
required  to  calculated  manufacturer- 
specific  CV-profit  rates  as  it  suggests. 
Pursuant  to  section  773(3)(2)(A)  of  the 
Tariff  Act,  we  calculated  profit  for  the 
specific  exporter,  i.e..  FAG.  being 
examined.  Therefore,  we  have 
computed  profit  based  on  all  sales  of  the 
foreign  like  product  occurring  in  the 
ordinary  course  of  trade.  With  respect  to 
FAG's  argument  that  we  should  base  CV 
profit  on  the  company's  entire  FOR 
selling  experience,  and  not  on  sampled 
home  market  sales  of  the  foreign  like 
product,  as  noted  in  oinr  response  to 
Comment  1,  we  calculated  CV  profit 
using  the  HM  database  because  the 
applicable  CV-profit  provision  (section 
773(e)(2)(A))  requires  that  we  calculate 
profit  based  on  the  actual  profit 
amounts  realized  on  sales  of  the  foreign 
like  product  in  the  ordinary  course  of 
trade. 

Comment  4:  Asahi  contends  that  the 
Department's  calculation  of  profit  for 
CV  is  incorrect.  Asahi  states  that,  if  the 
Department  had  applied  the  arm's- 
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length  test  with  an  adjustment  to  prices 
for  differences  in  level  of  trade,  the 
Department  would  not  have  eliminated 
certain  sales  to  affiliated  parties  from 
the  profit  calculation.  Asahi  contends 
that,  to  calculate  profit  correctly,  the 
Department  must  use  all  sales  Asahi 
reported  that  are  at  arm's  length  as 
determined  by  an  arm's-length  test  that 
includes  an  adjustment  for  differences 
in  levels  of  trade. 

Department's  Position:  We  disagree 
with  Asahi.  For  the  reasons  specified  in 
our  response  to  the  comment  in  section 
9,  we  are  not  revising  the  arm's-length 
test  as  suggested  by  Asahi  and, 
therefore,  the  universe  of  sales  used  in 
the  calculation  of  profit  for  CV  remains 
the  same. 

D.  Affiliated-Party  Inputs.  Comment 
1 :  NSK  argues  that  the  Department 
should  use  the  transfer  price  paid  by 
NSK  to  affiliated  suppliers  for  parts 
instead  of  the  affiUated  suppliers'  COP 
data.  NSK  argues  that  the  Department 
has  no  authority  to  request  COP  data 
from  affiliated  suppUers  for  any  inputs. 
NSK  contends  that  the  finding  of  below- 
cost  sales  in  prior  reviews  does  not 
provide  a  reasonable  basis  to  infer  that 
NSK's  supphere  are  transferring  inputs 
to  NSK  at  prices  below  the  cost  of 
production.  NSK  asserts  that  there  is  a 
burden  on  the  petitioner  to  come 
forward  with  some  evidence  that  input 
dumping  is  occurring  before  the 
Department  can  collect,  or  use, 
supplier's  cost  information,  and  NSK 
comments  that  the  petitioner  has  never 
alleged  euid  the  Department  has  not 
substantiated  that  there  were  reasonable 
grounds  to  believe  or  suspect  that  the 
prices  at  which  NSK  purchased  major 
inputs  from  affiliated  suppliers  were 
less  than  their  costs  of  production 
before  the  Department  requested  the 
cost  data.  NSK  also  argues  that  the  fact 
that  the  Department  found  below-cost 
sales  in  prior  reviews  suggests  that  NSK 
is  paying  prices  at  or  above  market 
prices  for  inputs  and,  accordingly,  has 
higher  costs. 

Torrington  responds  that  the 
Department's  request  for,  and  use  of, 
COP  data  for  parts  purchased  from 
affiliated  suppUers  was  proper  and  in 
accordance  with  law.  Torrington  asserts 
that  the  statute  does  not  impose  the 
burden  upon  petitioner  to  submit 
evidence  that  transfer  prices  for  parts 
purchased  from  affiliated  suppliers  were 
made  at  prices  less  than  their  COP. 
Torrington  contends  that,  because 
affiliated-party  transfers  are  a  suspect 
category  under  the  law  and  because  the 
foreign  manufacturers  and  their 
subsidiaries  have  access  to  the  best 
information  for  purposes  of  analyzing 
transfer  prices,  it  has  been  the 


Department's  practice  to  require 
respondents  to  submit  evidence 
concerning  affifiated-party  inputs  since 
enactment  of  section  773(e)(3)  (now 
section  773(f)(3)).  Torrington  also 
contends  that  the  Department  has 
rejected  this  argimient  in  prior  reviews 
and  that  the  CAFC  has  upheld  the 
Department  in  this  practice,  citing  iVSX 

///ate. 

Department's  Position:  We  disagree 
vrith  NSK.  Section  773(f)(2)  of  the  Tariff 
Act,  which  refers  to  both  minor  and 
major  inputs,  states  that,  with  regard  to 
calculating  COP  and  CV: 

"(a)  transaction  *   *   *  between  affiliated 
persons  may  be  disregarded  if,  in  the  case  of 
any  element  of  value  required  to  be 
considered,  the  amount  representing  that 
element  does  not  fairly  reflect  the  amount 
usually  reflected  in  sales  of  merchandise 
under  consideration  in  the  market  under 
consideration.  If  a  transaction  is  disregarded 
under  the  preceding  sentence  and  no  other 
transactions  are  available  for  consideration, 
the  determination  of  the  amount  shall  be 
based  on  the  information  available  as  to  what 
the  amount  would  have  been  if  the 
transaction  had  occurred  between  persons 
who  are  not  affiliated." 

We  do  not  interpret  this  language  to 
impose  any  prohibitions  or  limitation  to 
the  Department's  authority  to  request 
COP  data  on  inputs  from  affiliated 
supphers.  Further,  the  CIT,  in  NSK  I. 
held  that  "section  1677b(e)(3)  [which 
corresponds  to  section  773(f)(3)  in  the 
ciurent  law]  does  not  limit  Commerce's 
authority  to  request  COP  data  pursuant 
to  section  1677b(e)(2)  [which 
corresponds  to  section  773(f)(2)  in  the 
ciurent  law]"  (NSK  I  at  669). 

We  generally  use  the  transfer  price  of 
inputs  purchased  &"om  an  affiliated 
supplier  in  determining  COP  and  CV, 
provided  that  the  transaction  occurred 
at  an  arm's-length  price.  In  determining 
whether  a  transaction  occurred  at  an 
arm's-length  price,  we  generally 
compare  the  transfer  price  between  the 
affiliated  parties  to  the  price  of  similar 
merchandise  between  two  unaffiliated 
parties.  If  transactions  of  similar 
merchandise  between  two  unaffiliated 
parties  are  not  available,  we  may  use  the 
affiliated  supplier's  cost  of  production 
for  that  input  as  the  information 
available  as  to  what  the  amount  would 
have  been  if  the  transaction  had 
occiured  between  unaffiliated  parties. 

In  the  case  of  a  transaction  between 
affiliated  persons  involving  a  major 
input,  we  will  use  the  highest  of  the 
transfer  price  between  the  affiliated 
parties,  the  market  price  between 
unaffiliated  parties,  and  the  affiliated 
supplier's  cost  of  producing  the  major 
input. 

We  cannot  assume  that,  because  we 
found  below-cost  sales  in  prior  reviews. 


NSK  is  paying  prices  at  or  above  market 
prices  for  inputs,  as  NSK  asserts. 
Further,  the  statute  does  not  impose  any 
burden  on  either  the  petitioner  or  the 
Department  to  demonstrate  that  major 
inputs  were  purchased  at  below-cost 
transfer  prices,  so  long  as  we  have  other 
reasonable  grounds  to  believe  or  suspect 
that  a  respKjndent  purchased  major 
inputs  at  below -cost  transfer  prices. 
Such  grounds  exist  when  we  also  have 
reasonable  grounds  to  believe  or  suspect 
that  a  respondent's  sales  of  subject 
merchandise  in  the  home  market  are  or 
may  be  occurring  at  below-cost  prices. 

With  regard  to  NSK's  situation,  we 
note  that  we  made  an  error  in  our 
preliminary  results.  NSK  submitted 
market  prices  as  well  as  transfer  prices 
for  those  input'  which  it  also  purchased 
from  unaffiliated  suppliers.  On  the  basis 
of  oiu'  review  of  this  evidence,  we  have 
concluded  that  the  transfer  prices  were 
generally  not  made  at  arm's  length. 
Therefore,  for  the  final  results,  we  used 
the  market  price  reported  for  all  inputs, 
unless  the  market  price  was  below  the 
transfer  price.  For  major  inputs,  if  both 
the  market  price  and  transfer  price  were 
below  cost,  we  used  the  cost  of 
production  of  the  input.  For  minor 
inputs,  we  used  the  cost  of  production 
as  a  surrogate  for  market  price  only 
where  market  prices  did  not  exist. 
Where  NSK  reported  market  prices  from 
more  than  one  unaffiliated  supplier,  we 
used  the  weighted-average  price  of  the 
unaffiliated  supphers'  prices  as  the 
market  price. 

Comment  2:  NSK  argues  that,  in  the 
case  of  a  certain  affiliated  supplier,  the 
Department  should  determine  that 
transfer  prices  of  parts  NSK  purchased 
from  this  supplier  fairly  reflect  market 
value  and  use  those  prices  instead  of  the 
COP  of  those  parts,  even  if  it  does  not 
make  such  a  determination  with  regard 
to  other  affiliated  supphers.  NSK  argues 
that  affiliation  per  se  does  not  require 
the  rejection  of  transaction  prices 
between  affiliated  parties  and  that,  even 
if  the  Department  cannot  be  sure 
whether  the  amount  reflected  in  the 
transfer  price  fairly  reflects  market 
value,  it  retains  the  discretion  to  accept 
the  transfer  price  and,  further,  that  the 
statute  does  not  prescribe  nor  prohibit 
the  use  of  specific  methods  to  determine 
whether  a  trans  iction  price  fairly 
reflects  market  value.  NSK  contends 
that  the  situation  of  the  affiliated 
supplier  in  question  is  unique  and 
requests  that  the  Department  recognize 
that  the  nature  of  the  affiliation  does  not 
provide  a  basis  for  price  manipulation 
or  for  the  affiliated  supplier  to  favor 
NSK  in  any  way. 

Torrington  argues  that  the 
Department's  reUance  on  pnce  and  cost 
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for  analyzing  arm's-length  transactions 
was  proper.  Torrington  argues  that,  if  it 
were  true  that  there  was  no  possibility 
for  price  manipulation  between  the 
affiliated  suppher  and  NSK.  then  NSK's 
purchase  price  for  inputs  from  the 
supplier  would  always  be  above  cost 
and  NSK  would  have  no  basis  for 
objecting  to  the  use  of  those  costs. 
Torrington  also  argues  that  there  is 
nothing  in  the  statute  which  requires 
the  Department  to  consider  factors  other 
than  price  or  cost  in  determining 
whether  affiliated-supplier  inputs 
reflect  fair  market  value.  Torrington 
claims  that  the  Department  has  rejected 
a  similar  argument  made  by  NSK  in  a 
prior  review  and  that  evidence  on  the 
record  supports  the  Department's 
determination  of  arm's-length 
transactions  between  affiliated  parties 
on  the  basis  of  price  and  cost. 

Department's  Position:  We  disagree 
with  NSK.  Whether  the  possibility  of 
price  manipulation  theoretically  exists 
has  no  bearing  on  our  determining 
whether  a  sale  is  made  at  an  arm's- 
length  price.  Although  NSK  submitted 
certain  evidence,  in  addition  to  the 
price  information  we  requested,  in 
support  of  its  contention  that  the  prices 
were  arm's  length,  we  have  determined 
that  the  prices  were  not  made  at  arm's 
length  solely  on  the  basis  of  the  price 
information  NSK  submitted. 

Comment  3:  NSK  contends  that 
certain  parts  for  which  the  Department 
required  NSK  to  submit  affiliated 
supphers'  COP  instead  of  the  transfer 
price  are  not  major  inputs.  NSK  argues 
that  the  statute  provides  for  the 
Department  to  obtain  and  use  COP 
information  only  for  major  mputs 
purchased  from  affiliated  suppliers  and 
that  major  inputs  are  defined  in  the 
questionnaire  as  "an  essential 
component  of  the  finished  merchandise 
which  accounts  for  a  significant 
percentage  of  the  total  cost  of  materials, 
the  total  labor  costs,  or  the  overhead 
costs  incurred  to  produce  one  unit  of 
the  merchandise  under  review."  NSK 
argues  that  the  parts  in  question  do  not 
account  for  a  significant  percentage  of 
the  cost  of  the  bearings  in  which  they 
are  used,  and  that  the  Department 
therefore  has  no  statutory  authority  to 
request  or  use  the  COP  data  for  those 
parts. 

Torrington  notes  that  the  parts  to 
which  NSK  refers  are  major  inputs 
because  they  represent  significant 
percentages  of  the  cost  of  the  bearings 
in  which  they  are  used.  Torrington  also 
notes  that  the  Department  has 
specifically  identified  one  of  the  parts  as 
a  major  input  in  prior  reviews. 

Department's  Position :  We  disagree 
with  NSK  that  one  of  the  part  types  to 


which  NSK  refers  is  not  a  major  input, 
but  we  agree  that  the  other  part  type  is 
a  minor  input.  However,  because  of  the 
proprietary  nature  of  the  issue,  we  have 
discussed  our  rationale  on  our  treatment 
of  these  parts  in  the  analysis 
memorandum  for  these  final  results  of 
review.  See  NSK  Ltd.  Final  Analysis 
Memorandum,  dated  December  17, 
1996. 

We  disagree  with  NSK's  contention 
that  the  statute  restricts  our  use  of  COP 
information  to  major  inputs.  As  noted 
above,  section  773(f)(2)  places  no 
limitation  on  the  data  we  may  collect  to 
determine  the  fair  price  of  major  or 
minor  inputs. 

Comment  4:  Torrington  argues  that 
the  Department  should  use  NSK-RHP's 
transfer  prices  if  those  prices  are  higher 
than  the  COP  of  the  input  in  question. 
Torrington  recommends  that  the 
Department  examine  each  input  and 
determine  whether  instances  exist 
where  transfer  prices  are  below  cost 
cind,  if  they  are,  apply  the  higher  value. 
Torrington  states  that,  in  response  to  its 
pre-preliminary  comments.  NSK-RHP 
asserted  that  Exhibit  S-11  to  its 
supplemental  questionnaire  response 
demonstrates  that  the  transfer  prices  for 
the  major  inputs  exceed  the  cost  of 
producing  the  relevant  inputs  in  almost 
every  case.  Torrington  requests, 
therefore,  that  the  Department  use  the 
higher  of  transfer  prices  or  production 
costs  for  the  value  of  affiliated-party 
major  inputs. 

NSK-RHP  asserts  that,  although  the 
Department  failed  to  establish  a 
reasonable  basis  under  section  773(f)(3) 
of  the  Tariff  Act  by  which  to  request 
data  about  the  cost  of  major  inputs 
respondent  purchased  from  affiliated 
parties.  NSK-RHP  placed  this  data  on 
the  record.  NSK-RHP  contends  that,  if 
the  Department  examines  this  data,  it 
will  see  that  transfer  prices  for  the  major 
inputs  exceed  the  costs  for  producing 
the  relevant  inputs  in  almost  every  case. 
Further,  for  those  limited  cases  in  which 
transfer  prices  do  not  exceed  costs, 
NSK-RHP  asserts  that  the  Department 
found  correctly  that  it  was  unnecessary 
to  substitute  the  cost  data  for  the 
transfer  prices.  NSK-RHP  concludes 
that,  if  the  Department  decides  to  ignore 
the  restrictions  on  its  authority  to 
request  cost  data  set  by  section  773(f)(3) 
of  the  Tariff  Act,  it  will  find  evidence 
on  record  nevertheless  that  fully 
supports  NSK-RHP's  decision  to  use. 
where  relevant,  the  transfer  prices  for 
major  inputs  it  purchased  from  affiUated 
parties. 

Department's  Position:  We  disagree 
with  NSK-RHP's  contention  that  we  did 
not  establish,  under  section  773(f)(3)  of 
the  Tariff  Act,  a  reasonable  basis  to 


request  cost  data  from  affiliated 
suppliers.  As  explained  in  our  response 
to  comment  1  of  this  sub-section,  if  we 
have  reason  to  believe  or  suspect  that 
the  price  paid  to  an  affiliated  party  for 
a  major  input  is  below  the  COP  of  that 
input,  we  may  investigate  whether  the 
transfer  price  is  in  fact  lower  than  the 
suppher's  actual  COP  of  that  input  even 
if  the  transfer  price  reflects  the  market 
value  of  the  input.  If  the  transfer  price 
is  below  the  affihated  supplier's  COP  for 
that  input,  we  may  use  the  actual  COP 
as  the  value  for  that  input.  In  this  case, 
because  we  have  reasonable  grounds  to 
believe  or  suspect  that  NSK's  HM  sales 
may  be  occurring  at  below-cost  prices, 
we  have  reasonable  grounds  to  believe 
or  suspect  that  it  purchased  major 
inputs  at  below-cost  transfer  prices. 
Therefore,  for  these  final  results,  we 
have  used  the  higher  of  transfer  prices 
or  COP  for  the  value  of  affihated-party 
major  inputs. 

Comment  5:  Torrington  contends  that 
INA  refused  to  provide  COP  and  transfer 
price  information  regarding  major 
affiliated  inputs  as  the  Department 
requested  in  its  supplemental 
questionnaire.  Torrington  asserts  that, 
instead,  INA  calculated  COP  and  CV  on 
the  basis  of  actual  cost  without  regard 
to  internal  transfer  prices.  Torrington 
argues  that  INA's  calculation  inhibits 
the  Department  from  applying  INA's 
situation  to  section  773(f)(3)  of  the  Tariff 
Act.  which  requires  the  Department  to 
use  the  highest  value  among  transfer 
price,  cost  of  production  or,  in  certain 
situations,  alternative  information. 
Torrington  states  that  the  Department 
should  restate  all  reported  values  of 
affiliated-party  major  inputs  in 
accordance  with  the  manner  in  which 
INA  calculated  internal  transfers  of 
finished  parts  and  goods,  as  indicated  in 
its  supplemental  COP/CV  response. 
Torrington  also  states  that,  if  the 
Department  is  unable  to  identify  the 
major  inputs,  it  should,  in  accordance 
with  Federal-Mogul  Vat  219,  restate  all 
material  costs,  which  would  ensure  that 
no  material  costs  are  understated. 

INA  rebuts  Torrington 's  view  that  the 
methodology  for  reporting  all  inputs 
produced  by  the  home  market 
manufacturing  entity.  INA-FRG.  and 
used  in  the  calculation  of  COP  is 
improper.  INA  states  that  INA-FRG,  as 
a  whole,  provides  the  necessary 
functions  for  the  development, 
manufacture,  and  sale  of  the  subject 
merchandise.  INA  states  that  it  reported 
the  activities  of  INA-FRG  on  a 
consolidated  basis  which  the 
Department  has  approved  in  all  prior 
reviews  of  these  orders.  Further,  INA 
contends  that,  since  INA-FRG  is  the 
producer  of  subject  merchandise. 
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internal  transfers  between  the  entities 
which  comprise  INA-FRG  are  irrelevant. 
In  addition,  INA  argues  that  the 
Department  has  not  requested  any 
changes  in  the  reporting  methodology  of 
INA-FRG  and  such  a  change  would  not 
make  sense  because  the  INA-FRG 
entities  are  intertwined  and  entirely 
interdependent  in  the  production  and 
selUng  of  subject  merchandise. 

INA  also  contends  that  the  manner  in 
which  it  reported  its  cost-accounting 
system  is  fully  consistent  with  the 
E)epartment's  questionnaire 
instructions.  Further,  INA  states  that  its 
reported  cost-accounting  system  is 
organized  for  the  complete  business, 
INA-FRG,  and  not  for  the  individual 
entities  which  comprise  INA-FRG. 
Thus,  INA  states,  the  inter-entity 
transfers  are  consolidated.  INA  also 
states  that  in  computing  COP  and  CV, 
the  methodology  INA-FRG  used  is  both 
current  and  reflects  actual  cost 
accurately.  Further,  INA  argues,  it  does 
not  have  a  cost-accounting  system  that 
eliminates  inter-entity  transfers, 
particularly  for  the  voluminous  number 
of  articles  reported.  INA  states  that  INA- 
FRG  has  no  system  in  place  to  re- 
establish the  data  on  transfers  or 
otherwise  trace  the  requested  data  for 
the  thousands  of  models  involved  and 
also  states  that  it  would  not  be 
practicable  to  complete  such  a  massive 
task  in  the  time  constraints  of  an 
administrative  review.  Thus,  INA  states 
that  it  was  not  unvdlling  to  provide  the 
information  the  Department  requested, 
rather,  it  was  not  able  to  provide  such 
requested  information. 

Department  Position:  We  agree  with 
Torrington»that  INA-FRG  failed  to 
provide  us  with  internal  transfer  prices 
of  major  inputs  from  within  the 
affiliated  entities  that  comprise  INA- 
FRG.  Although  INA-FRG  responded  to 
our  questionnaire  on  a  consolidated 
basis,  INA-FRG  is  comprised  of  several 
separate,  corporate  entities  that  engage 
in  activities  related  to  the  production 
and  sale  of  subject  merchandise  (see 
Memo  from  Analyst  to  File:  Verification 
of  Home  Market  Sales  Information 
Submitted  by  INA  Walzlager  Schaeffler 
KG,  at  1  and  2,  June  28,  1996).  Each  of 
the  entities  has  its  owti  accounting 
system  and,  thus,  its  own  method  by 
which  it  accounts  for  purchases  of 
inputs  from  suppliers  and,  in  particular, 
affiliated  parties.  Further,  each  of  the 
entities  is  affiliated  in  accordance  with 
section  771(33)(F)  of  the  Tariff  Act. 
Therefore,  in  accordance  with  section 
773(0(3),  we  requested  that  INA-FRG 
submit  the  per-unit  transfer  price  it 
charged  for  the  major  input  by  the 
affiliated  party  so  that  we  could 
determine  the  value  of  the  input 


compared  with  its  COP.  While  INA-FRG 
maintains  that  it  has  reported  cost 
information  on  a  consolidated  basis  in 
this  and  in  all  previous  reviews,  we 
maintain  that  our  request  for  transfer- 
price  information  is  in  accordance  with 
the  section  773(fJ  requirement  that  we 
analyze  such  information  to  determine 
the  appropriate  value  for  major  inputs. 

We  requested  that  INA-FRG  provide 
this  transfer- price  information  in  both 
our  original  and  supplemental 
questionneiires.  In  its  response  to  our 
requests  for  such  information.  INA-FRG 
stated  that  it  calculated  COP  and  CV  in 
this  review  on  the  basis  of  actual  cost 
without  regard  to  transfer  prices. 
However,  given  the  separateness  of  the 
entities  and  the  fact  that  each  of  the 
entities  has  its  own  accounting  system, 
we  maintain  our  position  that,  i.i 
accordance  with  the  statute  and  INA- 
FRG's  own  accounting  systems,  INA- 
FRG  should  have  provided  us  with  the 
transfer  prices  at  issue.  Given  INA- 
FRG's  failure  to  provide  us  wiih  this 
requested  information,  we  are  restating 
the  material  costs  of  INA-FRG's  cost  of 
manufacturing  as  facts  available,  in 
accordance  with  section  776(a)(2)(A)  of 
the  Tariff  Act. 

In  its  response,  INA-FRG  stated  that  it 
added  fifteen  percent  to  its  standard 
manufacturing  costs  in  order  to  value 
internal  transfers  of  finished  parts  and 
finished  goods.  For  each  entity  of  which 
INA-FRG  is  comprised,  we  calculated 
the  percentage  of  SG&A  plus  net  interest 
to  cost  of  goods  sold.  For  the  entity  with 
the  lowest  percentage  of  SG&A  plus  net 
interest  to  cost  of  goods  sold,  we 
calculated  the  difference  between  the 
fifteen  percent  and  the  resulting 
percentage  of  SG&A  plus  net  interest  to 
cost  of  goods  sold.  As  facts  available,  we 
increased  INA-FRG's  reported  cost  of 
materials  by  this  percentage  difference. 
Based  on  INA-FRG's  response,  we  are 
unable  to  distinguish  between 
transactions  that  represent  sales  of 
finished  parts  and  goods  from  those 
which  are  unfinished  parts  and  goods. 
We  have,  therefore,  applied  this 
calculation  to  all  reported  material 
costs. 

E.  Inventory  Write-dov^ns  and  Write- 
offs. Comment  1 :  Torrington  argues  that 
the  Department  should  adjust  NSK's 
reported  COP  and  CV  so  as  to  include 
both  inventor)'  write-offs  and  write- 
downs. Torrington,  citing  AFBs  III  at 
39756,  contends  that  it  is  the 
Department's  practice  to  consider  vmte- 
offs  and  write-downs  as  constituent 
parts  of  the  cost  of  production 

NSK  argues  that  it  reported  inventor) 
write-offs  and  write-downs  in 
accordance  with  Japanese  GAAP  and 
that  it  reported  write-offs  and  write- 


downs in  the  same  manner  as  in  prior 
reviews  of  these  orders.  NSK  also  argues 
that,  even  if  the  Department  agrees  with 
Torrington,  it  should  still  decline  to 
adjust  NSK's  reported  G&A  factor 
because  the  amount  of  the  write-offs  is 
de  minimis  under  19  CFR  353.59(a). 

Department's  Position:  We  agree  with 
Torrington.  We  regard  NSK's  inventory 
write-offs  and  write-downs  as  part  of  the 
fully-absorbed  cost  of  goods  sold  which 
should  be  included  in  the  calculation  of 
cost  of  production.  See  AFBs  ///  at 
39756.  Therefore,  we  have  included 
both  inventory  write-offs  and  write- 
dowTis  in  NSK's  reported  COP. 

Comment  2:  Torrington  argues  that 
the  Department  should  adjust  FAG 
Italy's  and  FAG  Germanv's  reported 
costs  to  include  inventorv'  write-downs. 
Citing  Canned  Pineapple  Fruit  from 
Thailand.  60  FR  29553.  29571  (June  5. 
1995).  Tapered  Roller  Bearings  and 
Parts  Thereof.  Finished  and  Unfinished, 
from  Japan,  57  FR  4960,  4973  (February 
11,  1992),  and  Mechanical  Transfer 
Presses  from  Japan,  55  FR  335,  347 
(lanuar)'  4.  1990),  Torrington  contends 
that  the  write-downs  are  costs  for 
antidumping  purposes. 

FAG  Italy  and  FAG  Germany  suggest 
that  Torrington  has  confused  inventory 
wTite-downs  with  inventon.'  write-offs. 
The  respondents  explain  that  they 
included  invf  nton,'  write-offs  in  the 
reported  G&A  expenses,  but  that  they 
excluded  write-dowTis  on  the  basis  that 
they  are  contingent  reser\'es  provided 
for  at  the  end  of  the  accounting  year  to 
account  for  the  possibility  that  they  may 
not  eventually  sell  some  merchandise 
for  full  value.  FAG  Italy  and  FAG 
Germany  argue  that  their  wTite-downs 
are  not  actual  costs  and  only  become 
actual  reportable  events  for 
antidumping  purposes  when  they  sell 
the  bearing  for  less  than  its  mventory 
value  Respondents  state  that  the 
realized  loss  on  the  resale  is  a  revenue 
issue  and  not  a  cost  issue.  FAG  Italy  and 
FAG  Germany  contend  that  to  increase 
their  costs  by  the  contingent  reserve  for 
write-downs  and  also  use  the  lower 
resale  value  as  part  of  their  per-unit 
price  would  constitute  double-counting 
and  that  the  Department  has  recognized 
this  in  all  prior  reviews  of  these  orders. 
FAG  Italy  and  FAG  Germany  contend 
that  the  cases  cited  by  Torrington  are 
not  dispositive,  given  the  facts  in  this 
case.  FAG  Italy  and  FAG  Germany  note 
that  there  is  no  indication  whether  the 
write-downs  referred  to  were  contingent 
or  realized  and  contend  that  it  is 
possible  that  the  cases  involved  write- 
offs as  opposed  to  wTite-downs. 

Department's  Position:  We  agree  with 
FAG  Italy  and  FAG  Germany  that  the 
cases  Tomngton  cites  are  inapposite. 
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given  the  facts  of  this  case.  We  reviewed 
the  record  and  detennined  that  the 
inventory  write-downs  these 
respondents  reported  are  not  actual 
costs  but  are  a  provisional  reduction-in- 
inventor>'  value  in  anticipation  of  a 
lower  resale  value.  FAG  Italy's  and  FAG 
Germany's  inventory  write-downs  are. 
as  it  appears  from  the  record,  not  a  cost 
but  a  potential  loss  of  revenue  that  is 
ultimately  reflected  in  the  sales  price. 
FAG  Italy's  and  FAG  Germany's  write- 
downs, then,  are  not  realized  expenses 
but  simply  a  contingent  reduction  in 
how  much  revenue  the  companies 
expect  to  make  from  the  sale  of  the 
merchandise.  Since  these  particular 
inventory  write-downs  are  not  a  realized 
expense,  and  are  not  reflected  in  their 
accounting  of  costs  of  goods  in 
inventory,  we  have  not  included  them 
in  the  calculation  of  COP  and  CV  for 
FAG  Italy  and  FAG  Germany. 

F.  Interest  Expense  Offset.  Comment: 
Torrington  argues  that  the  Department 
should  adjust  NSK's  reported  financial 
expenses  for  COP  and  CV  by 
disallowing  NSK's  interest  income 
offset.  Torrington  contends  that  the 
Department  requires  respondents  to 
demonstrate  that  interest  income  is 
related  to  the  production  of  subject 
merchandise  before  allowing  an  offset  to 
interest  expense.  Torrington  cites 
Erasable  Programmable  Read  Onlv 
Memories  (EPROMS)  from  Japan. '51  PR 
39684  (1986).  AFBs  A' at  10925-26. 
Tapered  Roller  Bearings  from  Japan.  59 
PR  56035,  56045  (1994).  and  Tapered 
Roller  Bearings  from  Japan.  58  PR 
64720,  64728  (1994).  in  support  of  this 
contention.  Torrington  argues  that  NSK 
did  not  substantiate  that  its  reported 
interest  income  is  related  to  the 
production  of  subject  merchandise  and 
that  the  Department  adjusted  NSK's 
financing  expense  in  AFBs  A^  because 
NSK  failed  to  make  such  a 
demonstration  in  that  review. 

NSK  argues  that  the  Department's 
standards  for  allowing  an  offset  for 
interest  income  have  changed  since  the 
issuance  of  the  cases  Torrington  cites. 
Citing  Certain  Corrosion-Resistant 
Carbon  Steel  Plat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Canada.  61  PR  13815.  13819  (March  28. 
1996).  NSK  contends  that  the 
Department  has  expanded  its  view  of 
what  constitutes  an  appropriate  offset  to 
interest  expense,  including  mterest 
earned  on  short-term  deposits,  advance 
payments  to  suppliers  and  late 
payments.  NSK  claims  that  its  interest- 
income  offset  consists  of  these  tvpes  of 
income  and.  therefore,  the  Department 
should  not  make  any  adjustment  to  its 
reported  interest  expense. 


Department's  Position:  We  disagree 
with  Torrington.  We  are  satisfied  from 
information  on  the  record  that  NSK's 
business  records  do  not  report 
separately  the  short-and  long-term 
nature  of  the  interest  income  earned  by 
the  company  and  its  subsidiaries.  NSK's 
alternative  calculation  of  its  income 
offset  reasonably  reflects  the  short-term 
interest  income  related  to  production 
activities  and  the  investment  of  working 
capital.  Therefore,  we  have  allowed 
NSK's  offset  to  interest  expense  for 
interest  income. 

G.  Other  Issues.  Comment  1 : 
Torrington  contends  that  INA  failed  to 
provide  relevant  cost  information  in  its 
supplemental  questionnaire  response, 
such  as  the  reconcihation  of  standard 
and  actual  cost  factors,  as  well  as  an 
itemization  of  the  reported  variable  and 
fixed  overhead  costs  reported  for  subject 
merchandise.  Torrington  argues  that,  in 
light  of  INA's  failure  to  provide  this 
information,  the  Department  should 
explain  why  it  remains  satisfied  with 
INA's  cost-reporting  methodology. 
Otherwise.  Torrington  contends,  the 
Department  should  adjust  INA's 
reported  data  by  appropriate  facts 
available. 

Department's  Position:  We  disagree 
with  Torrington.  INA-FRG  provided 
detailed  responses  to  our  supplemental 
cost  questionnaire  concerning  INA's 
standard  and  actual  cost-accounting 
system  and  its  standard  cost-revision 
practice.  We  are  satisfied  by  INA's 
explanation  and,  therefore,  we  believe 
that  INA-FRG  has  provided  the 
necessary  cost  information  for  us  to  use 
in  our  final  results. 

Comment  2:  Torrington  argues  that 
the  Department  should  revise  NSK's 
reported  COP  and  CV  by  adding  an 
amount  for  idle-asset  depreciation. 
Torrington  asserts  that  NSK  did  not 
report  the  depreciation  of  idle  assets  in 
its  COM.  Although  Japanese  GAAP  does 
not  require  companies  to  calculate  such 
depreciation.  Torrington  contends  that 
it  is  the  Department's  practice  to  adjust 
respondents'  cost  data  if  depreciation 
expense  of  idle  assets  is  not  reported  as 
an  element  of  production  cost. 
Moreover,  Torrington  asserts,  the  CAFC 
upheld  this  practice  in  NTN III. 
Torrington  argues  that,  as  facts 
available,  the  Department  should  add 
the  highest  amount  of  depreciation  of 
idle  assets  reported  bv  any  other 
respondent  to  NSK's  COP  and  CV. 

NSK  contends  that  it  did  include  in 
its  COM  all  costs  associated  with  the 
depredation  of  idle  assets  and  cites  its 
questionnaire  response  in  support  of 
this  contention. 

Department's  Position:  We  agree  with 
NSK.  It  is  evident  from  NSK's  response 


to  our  cost  questionnaire  that  it 
included  an  amount  for  idle-asset 
depreciation  in  its  COM.  Therefore,  we 
do  not  need  to  modify  NSK's  response 
with  regard  to  idle-asset  depreciation. 
Comment  3:  Torrington  argues  that 
the  Department  should  revise  NSK's 
reported  COP  and  CV  by  including 
losses  and  gains  on  the  disposal  of  fixed 
assets.  Torrington  asserts  that  the 
Department  considers  such  losses  as  a 
normal  cost  of  production.  Torrington 
suggests  that,  because  NSK  did  not 
specifically  identify  the  amount  of 
expense  associated  with  the  disposal  of 
fixed  assets  in  its  non-operating 
expenses,  the  Department  should  assign 
a  reasonable  portion  of  NSK's 
"miscellaneous  loss"  to  expenses 
incurred  in  disposal  of  fixed  assets  as 
facts  available. 

NSK  argues  that  its  gains  and  losses 
as  a  result  of  the  disposal  of  fixed  assets 
are  not  related  to  production  but  are 
non-operating  expenses  and 
extraordinary  gain.  NSK  argues  that 
such  gains  and  losses  should  not  be 
included  in  its  COP  data. 

Department's  Position:  We  regard 
gains  and  losses  as  a  result  of  the 
disposal  of  fixed  assets  as  a  normal  cost 
of  production.  See  AFBs  III  at  39756.  We 
reviewed  NSK's  response  and 
concluded  that  such  gains  or  losses,  in 
NSK's  case,  are  related  to  its  production 
operations.  Since  we  have  no  reason  to 
believe  that  these  gains  or  losses  on  the 
sales  of  fixed  assets  do  not  relate  to  the 
general  production  activity  of  NSK  as  a 
whole,  we  included  the  net  amount  as 
a  general  expense.  We  have  not  done  as 
Torrington  suggests,  however,  because 
NSK  did  specifically  report  tlie  total 
amount  of  gains  and  losses  associated 
with  the  disposal  of  fixed  assets  in  its 
non-operating  expenses  in  its  response 
to  our  cost  questionnaire. 

Comment  4:  Torrington  contends  that 
FAG  Germany  did  not  provide  variance 
rates  it  actually  applied  to  the  1995 
standard  costs  for  all  models  produced 
in  1994  and  1995  and  did  not  provide 
explanations  where  variances  differ 
substantially  between  1994  and  1995 
production,  even  though  the 
Department  specifically  requested  this 
information.  Torrington  notes  that  FAG 
Germany  alleged  that  it  would  be 
impractical  to  provide  variances  on  a 
model-specific  basis  and  that  the 
relationship  of  particular  models  and 
variances  was  more  appropriately 
reviewed  in  the  context  of  verification. 
Torrington  contends  that  model-specific 
variance  rates  are  important  to  test  the 
reasonableness  of  FAG  Germany's 
standard  costs,  and  that  allowing  FAG 
Germany  to  selectively  disregard 
requests  for  information  adversely 
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affects  the  credibility  of  the 
Department's  investigative  process. 
Torrington  argues  that,  in  light  of  this 
failure,  the  Department  should  apply 
adverse  facts  available  by  selecting  the 
highest  reported  variance  and 
recalculate  reported  costs  accordingly. 

FAG  Germany  argues  that  it  does  not 
calculate  variances  in  its  cost- 
accounting  system  on  a  model-specific 
basis  but  on  a  cost-center  area-specific 
basis.  FAG  Germany  contends  that  all 
bearings  and  components  whose  sales 
and  costs  were  reported  were  produced 
in  one  of  the  cost-center  areas  listed  in 
the  supplemental  response  and  that  it 
calculates  variance  ratios  for  each  cost- 
center  area  once  per  year  at  year-end. 
FAG  Germany  contends  that  it  provided 
the  precise  formulae  it  used  in  the 
variance  calculation  and  a  sample 
calculation  in  order  to  clarify  its 
methodology.  Finally,  FAG  Germany 
states  that  the  Department  has  verified 
FAG  Germany's  standard  costs  and  cost- 
submission  methodology*  in  prior 
re\aews  and  the  Department  has  always 
accepted  the  information. 

Department's  Position:  We  agree  with 
FAG  Germany.  Although  we  requested 
model-specific  information,  FAG 
Germany  does  not  maintain  variance 
records  on  a  model-specific  basis  but 
rather  on  a  cost  center-specific  basis.  We 
reviewed  FAG  Germany's  response  and 
conclude  that  reporting  such 
information,  in  FAG  Germany's  case,  on 
a  cost-center  basis  is  reasonable 
because:  (1)  That  is  the  basis  on  which 
it  maintain  its  records,  and  (2)  the 
variance  ratios  do  not  change  for 
specific  models  within  a  cost-center 
area  in  FAG  Germany's  cost-accounting 
system.  We  reviewed  FAG  Germany's 
original  response  in  light  of  its 
supplemental  response  and  found  no 
evidence  that  FAG  Germany  had 
misrepresented  the  actual  costs  of 
subject  merchandise  in  its  response. 

Comment  5:  Torrington  argues  that 
the  Department  should  satisfy  itself  that 
FAG  Germany's  supplemental 
explanations  of  how  it  determined  and 
distributed  variances  is  reasonable,  and 
that,  if  the  Department  finds  the 
evidence  submitted  by  FAG  Germany  to 
be  inadequate,  the  Department  should 
reject  it. 

Department's  Position:  We  have 
examined  FAG  Germany's  original 
response  and  its  supplemental  response, 
and  we  have  concluded  that  FAG 
Germany's  reporting  methodology 
reasonably  captured  the  actual  costs 
incurred  in  the  production  of  subject 
merchandise  in  its  response. 

Comment  6:  Torrington  contends  that 
FAG  Germany  did  not  adequately 
describe  how  it  determined  the  COP  and 


CV  costs  for  DKFL.  the  subsidiary  that 
entered  bankruptcy  proceedings  in  July 
1993.  Torrington  comments  that,  in  its 
supplemental  response,  FAG  Germany 
claimed  that  it  had  based  its  reported 
costs  for  the  models  involved  on  an 
average  of  1993  DKFL  costs  and  POR 
FAG  Germany  costs  and  that,  because 
there  is  no  current  DKFL  production, 
FAG  Germany  had  weighted  the  average 
based  on  the  relative  sales  quantities. 
Torrington  claims  that,  in  a  later 
submission,  FAG  Germany  asserted  that 
it  did  not  weight-average  costs. 
Torrington  argues  that,  in  light  of  this 
contradictory  record,  the  Department 
should  resort  to  facts  available  for  all 
models,  not  just  sales,  which  involved 
DKFL  production. 

FAG  Germany  contends  that  it  fully 
explained  its  cost-calculation 
methodologies  in  its  response  and  its 
supplemental  response.  FAG  Germany 
claims  that  it  weight-averaged  COM  data 
for  identical  products  made  by  both 
DKFL  and  FAG  Germany  in  all 
preceding  review  periods  when  DKFL 
was  operating.  FAG  Germany  also  states 
that,  in  those  instances  where  DKFL  and 
FAG  Germany  made  identical 
merchandise  in  different  periods  (that 
is,  when  FAG  Germany  actuallv 
produced  the  identical  merchandise  in 
a  POR  after  DKFL's  bankruptcy),  it  was 
impossible  for  FAG  Germany  to 
calculate  a  weighted-average  cost  of 
manufacture  for  DKFL  and  FAG 
Germany  bearings.  FAG  Germany 
contends  that  any  attempt  to  calculate  a 
weighted-average  production  cost  for 
DKFL  would  have  resulted  in  a 
distorted  cost  of  manufacture  based  on 
different  production  periods. 

Department's  Position:  We  agree  with 
FAG  Germany.  We  reviewed  the  record 
and  found  no  inconsistencies  in  FAG 
Germany's  reporting  of  the  cost  of 
bearings  produced  by  DKFL.  Although 
FAG  Germany  used  two  different 
methodologies  for  calculating  DKFL 
costs,  one  of  the  methodologies  was  an 
alternate  to  the  other  methodology  that 
was  only  used  when  the  original 
methodology  (i.e.,  weight-averagingj 
was  inappropriate  because  the  bearings 
were  produced  during  different  periods. 
We  find,  therefore,  that  FAG  Germany's 
reporting  methodology  for  DKFL  costs  is 
appropriate  in  the  context  of  this 
review. 

Comment  7:  NSK  and  INA  argue  that 
the  Department  should  deduct  imputed 
credit  expenses  from  CV-derived  home 
market  prices,  as  it  has  in  previous 
practice.  NSK  contends  that  failure  to 
deduct  the  imputed  expense  distorts 
margins  based  on  CV  comparisons  and 
argues  further  that  the  statute  and 
regulations  call  for  an  adjustment  for 


differences  in  circumstances  of  sale. 
which  include  imputed  credit  expenses. 
Respondent  notes  that  the  Department 
made  an  adjustment  for  imputed  credit 
expenses  for  CEP  in  all  instances  and 
NV  when  based  on  home  market  price 
According  to  NSK  and  INA.  the  failure 
to  make  such  an  adjustment  when  NV 
is  based  on  CV  results  in  an. unfair 
comparison  between  CEP  and  NV  when 
the  Department  calculates  NV  using  CV. 
NSK  contends  that  the  Department  s 
apparent  intention  to  interpret  section 
773(e)(2)(A)  of  the  Tariff  Ad  as  allowing 
only  a  respondent's  actual  SG&.^ 
expenses  in  the  calculation  of  CV,  citing 
Large  Newspaper  Printing  Presses  and 
Components  Thereof  Whether 
.Assembled  or  Unassembled.  From 
Germany.  61  FR  38166,  38187  duly  23, 
1996),  misconstrues  the  law.  NSK 
contends  that,  while  the  Department  did 
not  explain  its  rationale  in  the 
preliminary  results,  it  appears  that  it  did 
not  make  the  deductions  on  the  basis  of 
the  language  of  the  URAA,  which  states 
that  CV  is  now  to  be  calculated  using 
respondent's  actual  SG&A  expenses. 
NSK  argues  that  this  provision  was 
meant  to  overrule  the  prior  statutorv 
authority  to  use  a  minimum  SG&A 
expense,  but  notes  that,  under  prior  law. 
if  a  respondent's  actual  SG&A  expenses 
exceeded  the  minimum,  the  Department 
always  used  respondent's  actual 
expenses  and  still  deducted  imputed 
expenses.  NSK  notes  that  the 
Department's  proposed  regulations  (61 
FR  7346)  state  that  "the  Department's 
practice  with  respect  to  adjustments  for 
direct  selling  expenses  and  assumptions 
of  expenses  remains  unchanged." 

Torrington  argues  that  the  Department 
should  deduct  imputed  credit  expenses 
from  NV  based  on  CV'  only  when  it  is 
apparent  that  such  an  expense  is 
included  in  the  SG&A  expenses 
reported  by  a  respondent.  Absent  such 
a  showing,  the  imputed  expense  is  not 
an  element  of  the  actual  amounts 
required  by  section  773(e)  of  the  Tariff 
Act.  Without  the  inclusion  of  the 
imputed  expense  in  the  build-up  of 
SGAA.  Torrington  contends  there  is  no 
basis  for  making  a  deduction,  since 
doing  so  would  understate  CV. 

Department's  Position:  We  agree  with 
NSK  and  INA.  Under  the  LTR.\A.  for 
both  COP  and  CV,  the  statute  provides 
that  SG&A  be  based  on  actual  amounts 
incurred  by  the  exporter  for  production 
and  sale  of  the  foreign  like  product  [see 
sections  773(b)  and  (e)  of  the  Tanff  Act). 
After  calculating  CV  in  accordance  with 
the  statute,  we  have,  in  essence,  a  NV. 
Consistent  with  section  773(a)(8)  of  the 
Tariff  Act.  adjustments  to  NV  are 
appropriate  when  CV  is  the  basis  for 
NV.  The  Department  uses  imputed 


2120 


Federal  Register  /  Vol.  62,  No.  10  /  Wednesday.  January  15.  1997  /  Notices 


credit  expenses  to  measure  the  effect  of 
specific  respondent  selling  practices  in 
the  United  States  and  the  comparison 
market.  Therefore,  for  these  final  results, 
we  have  deducted  imputed  credit 
expenses  as  a  COS  adjustment  from  CV 
in  the  calculation  of  NV. 

7.  Further  Manufacturing 

Comment:  Torrington  comments  that 
the  Department  excused  many 
respondents  from  reporting  U.S.  further- 
processing  information  and  that  the 
Department  determined  dumping 
margins  for  the  affected  sales  on  the 
basis  of  the  weighted-average  dumping 
margins  found  on  sales  of  identical  or 
other  subject  merchandise  sold  to 
unaffiliated  customers.  Torrington 
argues  that,  under  the  statute,  this 
method  is  proper  only  if  (i)  there  is  a 
sufficient  quantity  of  non-value-added 
sales  to  provide  a  reasonable  basis  for 
comparison,  and  (ii)  use  of  such  sales  is 
appropriate.  Torrington  argues  further 
that  the  Department  failed  to  articulate 
standards  for  determining  whether 
quantities  were  sufficient  or  how  the 
method  was  appropnate  based  on  the 
facts  of  this  record.  Torrington  asserts 
that  the  Department  should  either 
articulate  and  justify  its  standards  for 
excusing  reporting  of  such  information 
or  re-open  the  record  and  require  full 
further-manufacturing  reporting. 
Torrington  proposes  the  following 
standards:  (i)  that  no  more  than  10 
percent  of  alj  U.S.  sales,  by  quantity  of 
the  particular  model  in  question, 
involve  U.S.  value  added,  and  (ii)  that 
there  be  adequate  facts  supporting  a 
finding  that  no  reason  exists  for  the 
Department  to  believe  that  the  value- 
added  sales  somehow  involve  larger 
dumping  margins  than  the  proxv 
transactions.  Torrington  concludes  that 
it  would  not  be  appropriate  for  the 
Department  to  use  any  methodology  that 
would  dilute  dumping  margins. 

FAG.  NMB/Pelmec,  and  SNR  contend 
that  requiring  a  respondent  to  report 
further-manufacturing  cost  data 
pursuant  to  the  Department's 
questioimaire  after  that  respondent  has 
demonstrated  that  the  amount  of  value 
added  in  the  United  States  exceeds 
substantially  the  cost  of  the  imported 
merchandise  defeats  the  clear  purpose 
and  design  of  the  statutory  waiver  in 
section  772(e)  of  the  Tariff  Act.  Citing 
the  SAA,  FAG  argues  that  section  772(e) 
of  the  Tariff  Act  was  intended  to  reduce 
rep)orting  burdens  on  respondents  and 
to  reduce  analysis  and  processing 
burdens  on  the  Department. 

The  NTN  companies  argue  that,  in 
demanding  the  reopening  of  the  further- 
processing  reporting,  Torrington  is 
trying  to  invalidate  the  statute's  special 


rule  for  further-manufactured 
merchandise  by  grafting  extra  statutory 
requirements  to  a  provision  meant  to 
simplify,  not  complicate,  the  review 
process. 

Koyo  argues  that  Torrington  can  point 
to  no  error  in  the  Department's  excusing 
many  of  the  respondents  from  full 
reporting  of  further- processing  data  and 
that  the  Department  applied  its 
discretion  precisely  as  anticipated  by 
Congress.  Koyo  also  contends  that  the 
Department  articulated  its  standard  in 
the  proposed  regulations  and  that  the 
intent  of  section  772(e)  of  the  Tariff  Act 
is  to  reduce  the  burden  on  both 
respondents  and  the  Department.  Koyo 
argues  further  that  Torrington's 
proposed  methodology  ignores  the 
rationale  underlying  the  statutory 
amendment  that  the  simplified 
reporting  methodologies  were  to  be  used 
in  cases  in  which  the  value  added 
substantially  exceeds  the  value  of  the 
imported  merchandise,  and  adds  that 
the  number  of  sales  involved  does  not 
affect  whether  the  value  added  in  those 
transactions  is  or  is  not  "substantial." 
Koyo  also  contends  that  Torrington's 
suggestion  that  the  calculation  should 
be  model-specific  defeats  the  purpose  of 
section  772(e)  of  the  Tariff  Act. 

SKF  argues  that,  even  if  the 
Department  agrees  with  Torrington  that 
its  selection  of  proxy  transactions  was 
somehow  flawed,  the  next  logical  and 
statutorily  mandated  step  is  not  a  full 
response  to  the  cost-of-further- 
manufacturing  section  of  the 
questionnaire,  but  rather  to  select 
another  method  to  derive  surrogate 
information.  SKF  also  argues  that,  in 
SKF's  case,  it  is  clear  that  there  is  a 
sufficient  quantity  of  non-further- 
manufactured  sales  to  provide  a 
reasonable  basis  for  comparison. 
Finally.  SKF  contends  that  Torrington 
has  presented  no  evidence  or  argimient 
that  the  Department's  practice  was 
inappropriate  and  that  doing  as 
Torrington  suggests  would  defeat  the 
purpose  of  section  772(e)  of  the  Tariff 
Act. 

Finally,  the  FAG  companies  assert 
that  requiring  the  Department  to  gather 
and  analyze  complete  further-processing 
information  after  respondents  have 
satisfied  the  requirement  that  value 
added  exceeds  substantially  the  value  of 
the  imported  subject  merchandise 
completely  defeats  the  clear  purpose 
and  design  of  the  statutory  waiver 
subsection 

Department's  Position:  Section  772(e) 
of  the  statute  allows  us  to  determine  the 
CEP  of  further- processed  subject 
merchandise  in  a  maimer  that  does  not 
require  the  calculation  and  subtraction 
of  U.S.  value  added  if  the  U.S.  value 


added  is  likely  to  exceed  substantially 
the  value  of  the  imported  merchandise 
(this  procedure  is  identified  in  the  Tariff 
Act  as  the  "special  rule").  The  statute 
further  provides  that,  where  there  is  a 
sufficient  quantity  of  sales  of  identical 
subject  merchandise  or  other  subject 
merchandise  sold  to  unaffiliated 
persons  and  the  use  of  such  sales  is 
appropriate,  the  Department  shall  use 
the  prices  of  such  sales  to  determine  the 
CEP  of  the  further-processed  subject 
merchandise.  If  there  is  not  a  sufficient 
quantity  of  sales  of  identical  or  other 
subject  merchandise,  or  if  the  use  of 
such  sales  is  inappropriate,  the 
Department  may  determine  the  CEP  of 
the  further- processed  subject 
merchandise  on  any  other  reasonable 
basis. 

We  disagree  with  Torrington's 
argument  that  the  test  to  determine 
whether  the  U.S.  value  added  exceeds 
substantially  the  value  of  the  imported 
merchandise  should  be  done  on  a 
model-by-model  basis.  The  statute  does 
not  require  apphcation  of  the  "special 
rule"  on  a  model-specific  basis. 
Moreover,  application  on  a  model- 
specific  basis  would  be  inconsistent 
with  the  purpose  of  the  "special  rule" 
as  discussed  in  the  SAA: 

•   *   *  for  purposes  of  estimating  whether 
the  value  added  in  the  United  States  is  likely 
to  substantially  exceed  the  value  of  the 
imported  product,  it  is  the  Administration's 
intent  that  Commerce  not  be  required  to 
perform  a  precise  calculation  of  the  value 
added.  Requiring  such  a  precise  calculation 
would  defeat  the  purpose  of  the  new  rule  of 
saving  Commerce  the  considerable  effort  of 
measuring  precisely  the  U.S.  value  added. 

SAA  at  826. 

A  model-by-model  analysis  and 
determination  to  apply  the  special  rule 
would  substantially  undermine  the 
intent  of  the  provision,  which  is  to 
relieve  the  Department  of  the  burden  of 
a  further-manufacturing  analysis. 
Therefore,  for  these  reviews,  we 
estimated  the  ratio  of  value  added  to  the 
final  sales  price  on  an  aggregate  class- 
or-kind  basis;  that  is,  we  calculated  the 
value  added  to  imported  subject 
merchandise  in  relationship  to  the  sales 
price  to  the  first  unaffiliated  customer 
for  that  imported  subject  merchandise. 

We  disagree  that  we  should  be 
required,  at  this  time,  to  articulate  a 
standard  for  determining  whether 
quantities  of  identical  or  other  subject 
merchandise  are  sufficient  to  provide  a 
reasonable  basis  for  comparison.  We 
have  had  limited  opportimity  to  apply 
the  "special  rule"  and  we  are  reluctant 
to  articulate  a  standard  which  might 
have  applicability  beyond  these  reviews 
without  the  benefit  of  further 
experience.  For  purposes  of  these 
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reviews,  however,  the  Department  has 
found  that  each  of  the  respondents  to 
which  the  "special  rule"  was  applied 
had  a  sufficient  quantity  of  non-further- 
processed  sales  to  provide  a  reasonable 
basis  of  comparison.  In  particular,  the 
non-further-processed  sales  constituted 
at  least  21  percent  of  the  respondent's 
total  quantity  of  sales  of  subject 
merchandise  and  a  simple  average  of  55 
percent  of  all  excused  respondents" 
total  quantity  of  sales  of  subject 
merchandise.  In  the  context  of  these 
reviews,  we  determine  that  these 
percentages  provide  a  sufficient  basis 
for  comparison,  particularly  because  the 
above  percentages  understate  the 
amount  of  non-further-processed 
merchandise.  Specifically,  the  above 
calculations  equate  bearing  parts,  rolling 
elements,  cages,  rings,  etc.  (which  are 
usually  further  manufactured  in  the 
United  States  by  the  respondents 
excused  from  providing  further- 
processing  data)  with  complete  bearings 
(which  are  not  usually  further 
manufactured  in  the  United  States  by 
the  same  respondents).  Based  on  the 
entered  value  of  entries,  we  find  that 
non-further-processed  merchandise 
constituted  at  least  71  percent  of  the 
respondent's  total  sales  of  all  subject 
merchandise  and  a  simple  average  of  89 
percent  of  all  excused  respondents" 
sales  of  subject  merchandise.  This 
further  confirms  that  we  had  an 
adequate  quantity  of  non-further- 
processed  sales  for  our  comparison. 
In  order  to  provide  an  appropriate 
basis  for  comparison,  the  Department 
need  not  find  that  the  non-further- 
processed  sales  were  dumped  at  the 
same  rate  as  the  further-processed  sales. 
To  impose  such  a  requirement  \.ould 
necessitate  the  Department  calculating 
the  actual  dumping  margins  on  the 
further-processed  merchandise, 
defeating  the  purpose  of  the  'special 
rule."  Moreover,  Torrington  has  pointed 
to  no  information  on  the  record  which 
suggests  that  dumping  margins  on  the 
further-processed  merchandise  differ 
significantly  from  the  weighted-average 
margins  of  the  non-further-processed 
merchandise.  Therefore,  we  conclude 
that  excusing  certain  respondents  from 
providing  further-manufacturing  data 
was  consistent  with  the  intent  of  the 
special  rule  and  our  calculations  are  not 
distorted  by  our  decision  not  to  conduct 
a  further-memufacturing  analysis. 


8.  Packing  and  Movement  Expenses 

Comment  1:  FAG  Italy  contends  that 
the  Department  unlawfully  reduced  CEP 
for  expenses  incident  to  transporting 
merchandise  from  the  country  of  origin 
(Italy)  to  Germany  for  ultimate 
distribution  to  the  United  States.  FAG 


Italv  notes  that,  pursuant  to  section 
772(c)(2)(A)  of  the  Tariff  Act.  the 
Department  has  the  authority  to  reduce 
CEP  by  any  additional  costs,  charges  or 
expenses  incident  to  bringing  the 
subject  merchandise  from  the  original 
place  of  shipment  in  the  exporting 
country  to  the  place  of  delivery  in  the 
United  States.  FAGJfaly  contends  that, 
in  accordance  with  this  statutd^y 
provision,  Germany  is  the  "exporting 
country"  of  the  reviewed  sales  and, 
therefore,  the  Department  does  not  have 
the  authority  to  adjust  CEP  for  costs 
incident  to  bringing  the  merchandise 
from  the  factory'  in  Italy  to  the 
warehouse  in  Germany. 

Torrington  contends  that  the 
Department  properly  reduced  CEP  by 
costs  incident  to  bringing  the 
merchandise  from  the  countn,'  of  origin 
to  Germany.  Torrington  contends  that, 
with  respect  to  the  FAG  Italy-produced 
bearings,  Italy  remained  the  exporting 
countr)'  regardless  of  whether  the 
bearings  were  physically  i:\  Italy, 
Germany,  or  the  United  States. 
Torrington  asks  that  the  Department 
disregard  the  alleged  differences, 
suggested  by  FAG  Italy,  between  the 
statutory'  terms  "exporting  country"  and 
the  "country  of  origin." 

Department  Position:  We  disagree 
with  FAG  Italy  that  Germany  is  the 
"exporting  country"  of  the  reviewed 
sales,  and  for  the  final  results  we  have 
adjusted  CEP  for  costs  incident  to 
bringing  merchandise  from  its  facton.  in 
Italy  to  the  warehouse  in  Germany.  For 
calculating  CEP  in  our  review  of  F.^G 
Italy's  subject  merchandise,  Germany  is 
the  intermediary  country'  and  not  the 
exporting  country.  Since  FAG  Italy  is 
the  producer  and  exporter  of  subject 
merchandise,  Italy  is  both  the  "country 
of  origin"  and  the  "exporting  country." 

Section  771(28)  of  the  Tariff  Act 
defines  "exporter  or  producer"  to    • 
include  both  the  exporter  of  the  subject 
merchandise  and  the  producer  of  the 
same  subject  merchandise  to  the  extent 
necessary  to  accurately  calculate  the 
total  amount  incurred  and  realized  for 
costs,  expenses,  and  profits  in 
connection  with  production  and  sale  of 
the  merchandise.  Since  FAG  Italy  is 
both  the  exporter  of  the  subject 
merchandise  and  the  producer  of  the 
same  subject  merchandise,  we  have 
deducted  from  CEP  all  costs  incident  to 
transporting  the  merchandise  from  FAG 
Italy's  factory  in  Italy  to  the  company's 
warehouse  in  the  United  States. 

Comment  2:  Torrington  argues  that 
the  Department  has  allowed  Koyo  to 
report  aggregated  air-  and  ocean-freight 
expenses.  Torrington  contends  that  the 
Department  should  require  Koyo  to 
report  air-freight  expenses  on  a  raodel- 


or  customer-specific  basis  or  apply 
expense  data  obtained  at  verification  as 
facts  available. 

Koyo  responds  that  the  Department 
has  repeatedly  rejected  Torrington's 
arguments  on  this  issue  in  previous 
reviews.  According  to  Koyo.  the 
Departments  verification  report  for  this 
review  supports  its  contention  that, 
although  it  tracks  its  costs  of  air  freight, 
Koyo  is  unable  to  tie  individual  air 
shipments  to  particular  sales  to 
unrelated  customers  in  the  United 
States. 

Department's  Position:  We  agree  with 
Koyo  The  maimer  in  which  Koyo 
records  these  expenses  in  its  accounting 
system,  and  the  reporting  of  these 
expenses,  has  not  changed  from  the 
1993/94  review  As  in  the  1993/94 
review,  we  determine  that  Koyo  is  not 
able  to  provide  air-freight  on  a 
transaction-specific  basis.  At  the  U.S. 
sales  verification  we  verified  Koyo's  air- 
and  ocean-freight  e.xpense  data 
successfully  and  found  that  the  use  of 
aggregated  expense  data  in  the 
allocations  was  not  unreasonably 
distortive.  Therefore,  we  have  accepted 
Koyo's  reporting  of  these  movement 
expenses  for  the  final  results 

Comment  3.  Torrington  asserts  that 
the  Department  must  be  satisfied  that 
SKF  France  reported  HM  packing  costs 
properly  before  using  these  expenses  to 
adjust  NV  in  the  final  results. 
Torrington  notes  that  SKF  France  based 
its  reporting  on  standard  costs  from  its 
cost  and  financial  accounting  system 
Torrington  claims  that  it  is  not  clear 
whether  SKF  France's  standard -cost 
system  yields  sufficiently  precise  results 
for  direct  reporting  of  packing  expense 
on  a  model-by-model  basis.  Thus. 
Torrington  maintains  the  reporting  of 
these  expenses  might  not  be  acceptable 
in  accordance  with  Torrmgton  \7(at 
1050-1051).  in  which  the  CAFC  ruled 
that  companies  must  report  direct 
expenses  accurately  and  not  allocate 
them  broadly  across  sales.  Torrington 
suggests  that,  if  the  Department  is  not 
satisfied  with  SKF  France's  reporting  of 
HM  packing  expenses,  it  should  use  as 
facts  available  the  packing  expenses  of 
another  producer. 

SKF  France  contends  that 
Torrmgton's  concern  about  the  expenses 
being  broadly  allocated  is  without  basis 
and  notes  that  the  Department  has 
accepted  the  same  reporting 
methodology  in  all  prior  AFB  reviews. 
In  addition,  SKF  France  claims  that 
Torrington  is  misreading  Torrington  VI. 
SKF  France  contends  that  the  CA.FC  did 
not  prohibit  companies  from  allocating 
direct  expenses  broadly  across  sales,  but 
instead  held  that,  when  companies 
allocate  direct  expenses,  the  expenses 
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must  not  lose  their  direct  nature,  i.e.,  the 
Department  should  not  treat  them  as 
indirect  selhng  expenses. 

Department's  Position:  We  agree  with 
SKF  France.  In  our  supplemental 
questionnaire  we  requested  SKF  France 
to  provide  a  worksheet  listing,  for  all 
packing  materials,  the  average  cost  of 
each  materia]  and  how  much  of  each 
material  it  used.  In  response.  SKF 
France  explained  that  it  could  not 
provide  the  information  in  the  manner 
requested  since  it  is  not  available  in  its 
accounting  records.  SKF  France 
explained  that  its  packing-expense 
methodology  relies  on  costs  recorded  in 
the  company's  cost -accounting  and 
financial-accounting  systems  and  that  it 
allocates  this  information  to  the 
reported  bearings.  SKF  France  reported 
packing  costs  in  a  manner  consistent 
with  how  it  records  the  expenses  in  its 
accounting  system.  Moreover,  we  have 
no  reason  to  believe  that  the  reporting 
methodology  is  distortive  of  SKF 
France's  actual  experience,  and  we  note 
that  Torrington  has  not  provided 
evidence  indicating  otherwise.  This  is 
the  same  methodology  that  SKF  France 
used  in  each  prior  completed  review, 
and  we  see  no  reason  to  reject  it  now; 
this  reporting  methodology  is  consistent 
with  SKF  France's  accounting  and 
record-keeping  systems  and  leads  to  an 
accurate  representation  of  the 
company's  packing  cost.  Therefore,  for 
the  final  results  we  used  the  company's 
HM  packing  costs  to  adjust  NV. 

Comment  4:  Torrington  claims  that 
the  Department  should  reject  NTN's  HM 
pre-sale  and  post-sale  transportation 
expenses  because  NTN  did  not 
adequately  describe  the  adjustments  in 
its  response.  Torrington  maintains  that 
respondents  are  obhgated  to  support  all 
claims  for  adjustments  in  great  detail 
and  that,  since  NTN  has  not  done  this, 
the  Department  should  deny  the 
adjustments.  NTN  disagrees  with 
Torrington  and  requests  that  the 
Department  accept  its  movement 
expenses  for  the  final  results. 

Department's  Position:  We  disagree 
with  Torrington.  We  examined  NTN's 
movement  expenses  at  the  HM 
verification  and,  during  this  process,  the 
respondent  provided  us  with  a  complete 
description  of  the  data  and  allocation 
methodology  it  used  to  report  the 
adjustments  and  we  found  no 
discrepancies.  See  the  August  14,  1996, 
HM  verification  report  for  NTN. 
Furthermore,  we  determined  that  the 
reporting  of  the  adjustments  is  accurate, 
given  NTN's  financial  records,  and  is 
not  unreasonably  distortive.  Therefore, 
we  have  accepted  NTN's  HM  movement 
expenses  for  the  final  results. 
9.  Affihated  Parties 


Comment  Asahi  contends  that  the 
Department  incorrectly  performed  the 
arm's-length  test  as  it  did  not  take  into 
account  differences  in  levels  of  trade. 
Asahi  points  out  that  it  provided 
information  on  price  differences 
between  levels  of  trade  in  its 
questionnaire  respqpse  and  that  the 
Department  verified  this  data. 

Department's  Position:  W^disagree 
with  Asahi.  The  arm's-length  test 
compares,  at  the  same  level  of  trade,  the 
price  of  foreign  like  products  sold  to 
affiliated  parties  to  the  price  of  the  same 
products  sold  to  unaffiliated  parties.  See 
Certain  Flat-Rolled  Carbon  Steel 
Products  from  Canada,  58  FR  37099 
(July  9,  1993),  and  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Germany,  60  FR  65264  (December 
19,  1995).  We  did  not  use  Asahi's  sales 
to  a  certain  affiliated  party  in  the 
calculation  of  NV  because  there  were  no 
unaffiliated  party  sales  at  the  same  level 
of  trade  for  making  such  comparisons 
and,  therefore,  we  were  unable  to 
analyze  whether  prices  to  this  affiliated 
party  were  at  arm's  length. 

A  level-of-trade  adjustment  is  based 
on  differences  in  prices  at  two  home 
market  levels  of  trade.  Even  if  we  were 
to  consider  a  level-of-trade  adjustment 
as  part  of  the  arm's-length  test,  basing 
the  adjustment  on  price  differences 
where  one  side  of  the  analysis  is  based 
solely  on  untested  affiUated-party  sales 
would  defeat  the  purpose  of  the  arm's- 
length  test.  In  such  a  case,  the  level-of- 
trade  adjustment  would  include  not 
only  differences  in  prices  associated 
with  the  sales  at  different  levels  of  trade, 
but  would  also  include  the  amoimt  of 
any  difference  in  prices  associated  with 
the  party's  affihated  status.  Therefore, 
we  have  not  made  a  level-of-trade 
adjustment  in  order  to  conduct  an 
arm's-length  test  on  the  affiliated-party 
sales. 

10.  Samples,  Prototypes,  and 
Ordinary  Course  of  Trade 

We  do  not  exclude  HM  or  U.S.  sales 
from  our  review  solely  on  the  basis  of 
their  designation  as  "samples"  or 
"prototypes,"  but  we  do  exclude  such 
transactions  if  they  meet  certain  criteria. 
With  respect  to  HM  sales,  we  may 
exclude  sales  designated  as  samples  or 
prototypes  from  our  analysis  pursuant 
to  section  773(a)(1)  of  the  Tariff  Act 
where  we  determine  that  those  sales 
were  not  made  in  the  ordinary  course  of 
trade,  as  defined  by  section  771(15). 
With  respect  to  U.S.  sales,  there  is  no 
parallel  "ordinary  course  of  trade" 
provision  allowing  for  the  exclusion  of 
sample  or  prototy{>e  sales  fi-om  the  U.S. 
database.  See  Fhral  Trade  Council  of 
Davis.  Cal.  v.  United  States,  775  F. 
Supp.  1492.  1503  n.l8  (CIT  1991). 


Except  in  the  case  of  sampling,  we  will 
only  exclude  U.S.  sales  from  our  review 
in  unusual  situations,  j.e.,  where  those 
sales  are  imrepresentative  and 
extremely  distortive.  See,  e.g.,  Chang 
Tieh  Indus.  Co.  v.  United  States,  840  F. 
Supp.  141, 145-46  (CIT  1993) 
(exclusion  of  sales  may  be  necessary  to 
prevent  fraud  on  the  Department's 
proceedings).  See  also  AFBs  II  at  28395 
and  AFBs  III  at  39744,  39775. 

We  acknowledge  that  we  may  exclude 
small  quantities  of  U.S.  sales  in 
investigations;  however,  we  do  not 
follow  the  same  poHcy  in  reviews.  This 
is  because,  under  the  statute,  the 
Department  is  required  in  an 
administrative  review  to  calculate  an 
amount  of  duties  to  be  assessed  on  all 
entries  of  subject  merchandise  and  not 
merely  to  estabhsh  a  cash  deposit  rate. 

The  CIT  recently  upheld  our 
treatment  of  samples  and  prototypes  in 
FAG  III.  In  that  case,  the  court 
recognized  the  limitations  on  oui 
authority  to  exclude  U.S.  sales  in  an 
administrative  review.  The  CIT  upheld 
our  procedural  requirements  for 
establishing  whether  a  sale  is  a  true 
sample,  which  requires  the  respondents 
to  establish  that:  (1)  Ownership  of  the 
merchandise  has  not  changed  hands,  or 
(2)  the  sample  was  retimied  to  the 
respondent  or  destroyed  in  the  testing 
process.  Id.  at  11,  citing  Granular 
Polytetrafluoroethylene  Resin  fi-om 
Japan,  58  FR  50343,  50345  (September 
27,  1993).  Therefore,  the  fact  that 
merchandise  is  sold  at  a  very  low  price 
or  even  priced  at  zero  is  not  sufficient 
to  establish  that  the  sale  is  a  sample.  We 
require  additional  evidence  that  sales 
are  true  samples  before  we  will  exclude 
them  from  the  home  market  or  U.S. 
sales  database. 

Comment  1:  SKF  Germany  and  SKF 
Italy  argue  that  the  Department  has  the 
discretion  to  exclude  sample  sales  from 
both  the  U.S.  and  HM  databases  and 
should  do  so  for  the  final  results.  These 
SKF  companies  assert  that  they  have 
demonstrated  that  their  reported  sample 
sales  in  both  the  U.S.  market  and  the 
HM  are  samples  and,  therefore,  they 
should  be  excluded. 

Torrington  argues  that  the  Department 
should  deny  SKF  Germany's  and  SKF 
Italy's  requests  to  exclude  their  sample 
and  prototype  sales  from  the  U.S.  or  HM 
databases.  Torrington  notes  that  the 
Department  properly  did  not  exclude 
such  sales  in  its  preliminary  results  of 
review. 

Department's  Position:  We  agree  with 
Torrington.  As  we  noted  above,  merely 
designating  a  sale  as  a  "sample"  does 
not  entitle  a  respondent  to  exclusion  of 
that  sale  from  the  database.  The 
respondent  must  provide  evidence  to 
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prove  its  claim  that  the  designated  sales 
are  actually  sample  sales.  Further,  the 
sales  must  meet  the  criteria  discussed 
above  in  order  to  merit  exclusion  as  U.S. 
sample  sales,  and  must  demonstrate  that 
HM  "sample"  sales  are  outside  the 
ordinary  course  of  trade.  In  this 
instance,  SKF  Germany  and  SKF  Italy 
failed  to  provide  any  evidence  to 
support  their  sample-sale  claims. 
Therefore,  we  have  continued  to  review 
and  calculate  margins  on  the  basis  of 
SKF  Germany's  and  SKF  Italy's  sample 

Comment  2:  NSK  and  NSK-RHP  argue 
that  the  Department  should  exclude 
from  the  U.S.  sales  database  free 
samples  given  away  in  the  United 
States.  Respondents  contend  that  the 
Department  must  apply  the  ordinary 
meaning  of  "sale"  to  the  antidumping 
law,  which  involves  not  only  the 
transfer  of  ownership,  but  also  the 
payment,  or  promise,  of  consideration. 
Respondents  claim  that  they  provided 
extensive  dociunentation  to  support 
their  claim  that  samples  provided  at  no 
charge  did  not  constitute  sales. 

Respondents  also  contend  that  the  act 
of  providing  free  samples  with  the 
expectation  that  respondents  might 
eventually  become  one  of  the  customer's 
suppliers  is  not  sufficient  to  constitute 
legaJ  consideration.  Finally, 
respondents  argue  that  excluding  free 
samples  does  not  create  a  loophole  in 
the  antidumping  law.  Citing  Tonington 
/Vat  1039,  respondents  argue  that  ihe 
Department  asserted  that,  for  purposes 
of  calculating  antidumping  duties,  the 
Department  reviews  sales,  not  entries. 
Respondents  contend  that  the 
Department  violates  its  duty  to 
determine  dumping  margins  as 
accurately  as  possible  when  it  fails  to 
recognize  the  normal  business  practice 
of  giving  away  free  samples  as  a 
promotional  expense  and  instead 
calculates  dumping  margins  as  if  the 
free  samples  constituted  sales. 

Torrington  responds  that  the 
Department  properly  included 
respondent's  free  samples,  or  zero- 
priced  sales,  in  the  U.S.  sales  database 
and  should  continue  to  do  so  for  the 
final  results.  Torrington  argues  that  the 
statute  directs  the  Department  to  review 
each  entry  of  the  subject  merchandise, 
citing  section  751(a)  of  the  Tariff  Act. 
Torrington  asserts  that  to  exclude  free 
samples  given  away  in  the  United  States 
would  create  a  loophole  whereby 
respondents  could  eliminate  dumping 
margins  by  raising  prices  on  their 
merchandise  and  then  providing  free 
samples  or  gifts  in  consideration  for  the 
sales.  Torrington  states  that  the 
Department  has  previously  rejected 
respondents'  arguments  and  that  this 


rejection  has  been  upheld  by  the  CTT, 
citing  NS*:/// at  6-7. 

Department's  Position:  We  disagree 
with  respondents.  Respondents  failed  to 
demonstrate  either  that  ownership  of 
the  merchandise  has  not  changed  hands 
or  that  the  sample  was  returned  to  the 
respondents  or  destroyed  in  a  testing 
process  [see  discussion  at  the  beginning 
of  this  section).  Therefore,  we  have 
continued  to  review  and  calculate 
margins  on  the  basis  of  respondents' 
claimed  samples.  With  regard  to 
respondents'  argiunent  that  the 
"samples"  are  not  true  "sales."  we  note 
that  we  cannot  accept  a  sample-sales 
claim  simply  on  the  basis  of 
designation.  Unless  respondent 
demonstrates  that  a  transaction  meets 
our  criteria  for  consideration  of  a 
sample,  we  treat  claimed  sample 
transactions  with  no  price  as  zero- 
priced  sales.  Furthermore,  as  noted 
above,  were  we  to  accept  respondents' 
argument  that  the  alleged  samples  are 
not  actually  sales  per  se,  we  would  be 
allowing  a  loophole  that  respondents 
could  use  to  mask  dumping. 

Comment  3:  FAG  Italy  requests  that 
the  Department  exclude  sample/ 
prototype  transactions  from  the  U.S. 
sales  database  when  calculating  the 
antidumping  margin.  FAG  Italy  argues 
that  the  Department  has  consistently 
held  that  where  merchandise  is  not  sold 
within  the  meaning  of  section  772  of  the 
TeuifT  Act,  the  transaction  is  not  a  sale 
for  antidumping  purposes.  FAG  Italy 
notes  that  section  772  defines  CEP  sales 
as  the  price  at  which  merchandise  is 
sold  or  agreed  to  be  sold  in  the  United 
States  and  claims  that,  since  all  sample 
transactions  were  zero-priced,  these 
transactions  cannot  be  considered  CEP 
sales,  despite  the  Department's 
treatment  of  them  as  such  in  the 
preliminary  results.  In  conclusion,  FAG 
Italy  refers  to  the  Department's 
description  of  sales  outside  the  ordinary 
coiu^e  of  trade  in  the  SAA  and  contends 
that,  under  the  new  law,  the  Department 
has  the  discretion  to  treat  zero-priced 
sample  transactions  as  outside  the 
ordinary  course  of  trade. 

Torrington  contends  that  the 
Department  should  treat  FAG  Italy's 
alleged  U.S.  sample  sales  as  sales  for  the 
margin  analysis.  Torrington  notes  that 
the  Department  has  determined  in  the 
past  that  there  is  neither  a  statutory  nor 
a  regulatory  basis  for  excluding  any  U.S. 
sales  from  review,  citing  AFBs  I  at 
31713,  AFBs  //at  28394-95.  AFBs  ///at 
39776.  and  AFBs  [V  at  10947. 

Torrington  also  notes  that,  in  past 
reviews,  the  Department  only  excluded 
sample  transactions  where  there  was  no 
transfer  of  owmership  between  the 
exporter  and  the  U.S.  purchaser.  FAG 


Italy,  Torrington  contends,  neither 
demonstrated  nor  claimed  that  it 
retained  ownership  of  any  sample 
bearings. 

Department's  Position:  We  agree  with 
Torrington  that  we  should  include  FAG 
Italy's  U.S.  sample  transactions  in  our 
analysis.  Except  under  the  limited 
circumstances  discussed  at  the 
beginning  of  this  section,  there  is  no 
statutory  basis  for  excluding  U.S.  sales 
from  review.  Since  FAG  Italy  failed  to 
demonstrate  either  of  the  two  criteria 
required  for  the  exclusion  of  sample 
transactions  from  the  U.S.  sales 
database,  we  included  these 
transactions  in  the  U.S.  sales  database 
we  used  to  calculate  margins  for  the 
final  results.  Moreover,  as  discussed 
above,  although  we  have  the  discretion 
to  set  aside  home  market  sales  that  are 
outside  the  ordinary  course  of  trade,  this 
statutory  criterion  does  not  apply  to 
U.S.  sales. 

Comment  4:  NTN  claims  that  the 
Department  should  exclude  home 
market  sales  outside  the  ordinary  course 
of  trade,  which  it  defines  as  sample 
sales  and  sales  with  abnormally  high 
profits.  NTN  argues  further  that  the  SAA 
lists  sales  made  at  aberrational  prices  as 
a  category  of  sales  not  in  the  ordinary 
course  of  trade.  NTN  contends  that  both 
the  SAA  and  the  proposed  regulations 
classify  these  sales  as  sales  outside  the 
ordinary  course  of  trade  which  the 
Department  should  disregard  for  the 
purposes  of  calculating  NV  in  order  to 
avoid  unrepresentative  results. 

Torrington  argues  that  NTN  has  failed 
to  meet  its  burden  of  demonstrating  that 
the  sales  in  question  were  outside  the 
ordinary  course  of  trade.  Furthermore. 
Torrington  states  that,  given  the  lack  of 
evidence  on  the  record.  NTN's  argument 
that  the  Department  should  have 
excluded  sales  with  "abnormally  high 
profits"  from  the  home  market  database 
is  irrelevant.  In  conclusion.Torrington 
asserts  that,  given  the  evidence  of 
record.  NTN  did  not  meet  its  burden  of 
demonstrating  that  such  sales  were 
outside  the  ordinary  course  of  trade. 

Department's  Position.  We  disagree 
with  NTN.  We  have  determined  that 
NTN's  charactf  rization  of  its  reported 
data  is  not  substantiated  by  the 
administrative  record.  NTN's  sales 
information  merely  identifies  certain 
sales  as  home  market  sample  sales  and 
other  sales  with  "abnormally  high 
profits"  as  not  in  the  ordinary  course  of 
trade.  NTN  examined  only  quantity  and 
frequency  ofsa.es  in  determining  which 
sales  to  report  as  outside  the  ordinar\ 
course  of  trade.  NTN's  supplemental 
questionnaire  response  provided  no 
additional  information:  it  simply 
identified  the  sales  as  having  been  made 
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outside  the  ordinary  course  of  trade.  As 
stated  above,  the  fact  that  a  respondent 
identifies  sales  as  sample  and  prototype 
sales  does  not  necessarily  render  such 
sales  outside  the  ordinary  course  of 
trade.  Verification  of  the  designation  of 
certain  sales  as  samples  merely  proves 
that  respondent  identified  sales 
recorded  as  samples  in  its  own  records. 
Such  evidence  does  not  indicate  that 
such  sales  were  made  outside  the 
ordinary  course  of  trade  for  purposes  of 
calculating  NV  in  these  reviews.  In 
addition,  the  Department  noted  at  the 
home  market  verification  of  NTN's  data 
that  the  firm  was  unable  to  substantiate 
that  all  sales  coded  as  samples  were 
sample  sales.  Accordingly,  we  have 
included  NTN's  sample  sales  in  the 
calculation  of  NV, 

Comment  5:  Koyo  argues  that  the 
Department  matched  U.S.  sales  of  one 
model  to  a  home  market  model  which 
it  sold  outside  the  normal  course  of 
trade  and  which  also  does  not  meet  the 
criteria  of  a  foreign  like  product  as 
defined  by  the  antidumping  statute. 
Koyo  first  states  that  the  HM  model  is 
produced  to  unusual  product 
sf>ecifications.  Second,  Koyo  argues,  the 
HM  bearing  was  sold  aberrational 
prices.  Furthermore.  Koyo  argues  that 
the  HM  model  is  not  a  foreign  Uke 
product  because  it  is  not  identical  in 
physical  characteristics  and  is  not  like 
the  U.S.  model  being  compared  to  it 
t)ecause  of  a  different  end-use 

Torrington  argues  that  Koyo  did  not 
provide  data  to  support  its  claim  and 
that  the  Department  should  rejet.t 
Koyo"s  claim. 

Department's  Position:  We  disagree 
with  Koyo.  In  spite  of  Koyos  arguments, 
this  model  and  the  respective  bearing 
family  meet  the  matching  criteria  as 
outUned  in  the  Department  s 
questiormaire.  Also,  the  difference-of- 
merchandise  adjustment  for  the  family 
to  which  we  matched  the  U.S.  model 
does  not  exceed  plus  or  minus  20 
percent  of  the  US.  model's  COM  The 
Department  has  long  held  that  U.S.  and 
home  market  models  are  similar  where 
the  difference  between  the  U.S.  and 
home  market  models'  variable  COMs  is 
less  than  20  percent  of  the  US  model's 
COM.  See  Policy  Bulletin  93/1, 
September  1,  1993.  Koyo  has  not 
demonstrated  how  the  model's  costs  can 
meet  our  20-percent  test  yet  be  so 
dissimilar.  Moreover,  sales  of  models  at 
high  prices  is  insufficient  to  establish  a 
sale  outside  the  ordinary  course  of 
trade.  See  Final  Results  of  Antidumping 
Duty  Administrative  Reviews;  Tapered 
Roller  Beanngs  and  Farts  Thereof, 
Finished  or  Unfinished.  From  Japan  and 
Taf)ered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 


Components  Thereof,  From  Japan,  58  PR 
64720  (December  9,  1993). 

11.  Export  Price  and  Constructed  Export 
Price  Methodology 

Comment  1  Torrington  states  that,  in 
a  radical  departure  from  old-law 
practice,  the  Departm.ent  failed  to  make 
deductions  when  calculating  CEP  for 
export  selling  expenses  which 
respondents  incurred  in  the  home 
market  in  selling  subject  merchandise  to 
the  United  States.  Torrington  states  that 
the  Department  also  did  not  consistently 
deduct  inventory  carrying  costs 
respondents  incurred  in  the  home 
market  on  U.S.  sales  when  calculating 
CEP.  Torrington  notes  that,  under  the 
pre-URAA  statute,  the  Department 
deducted  all  selling  expenses  inciured 
in  exporting  to  the  United  States. 
Torrington  argues  that  the  new  law  is 
not  intended  to  change  the  Department's 
practice  with  respect  to  the  calculation 
of  export  price  or  constructed  export 
price  and  that  the  SAA  at  824  and  828 
and  the  Senate  Report  (S.  Rep.  No.  103- 
412,  103d  Cong.,  2d  Sess.  65  (1994)) 
provide  for  the  deduction  of  selling 
expenses  which  are  assumed  by  the 
seller  on  behalf  of  the  buyer. 

The  FAG  companies,  INA,  Koyo, 
NMB/Pebnec,  NSK,  NSK/RHP,  NTN,  the 
SKF  companies,  and  SNR  all  argue  that 
the  Department  was  correct  in  not 
deducting  the  export  selling  expenses  in 
question  from  CEP.  A  number  of 
respondents  cite  the  SAA  at  823  which 
indicates  that  the  Department  will 
deduct  only  those  expenses  associated 
with  economic  activities  occurring  in 
the  United  States.  The  FAG  companies, 
INA,  the  SKF  companies,  and  SNR  note 
that  the  assumed-expense  language  in 
the  Senate  Report  and  the  SAA  that 
Torrington  cites  is  limited  to  seUing 
expenses  assumed  by  the  seller  on 
behalf  of  the  buyer,  not  the  .seUing 
expenses  in  question  which  the  foreign 
manufacturer  incurred  in  selling  to  its 
affiliated  U.S.  importer. 

Department's  Position:  We  agree  with 
respondents.  It  is  clear  fi-om  the  SAA 
that  under  the  new  statute  we  should 
deduct  only  expenses  associated  with 
economic  activities  in  the  United  States 
from  CEP.  The  SAA  also  indicates  that 
"constructed  export  price  is  now 
calculated  to  be,  as  closely  as  possible, 
a  price  corresponding  to  an  export  price 
between  non-affiliated  exporters  and 
importers."  See  SAA  at  823.  Therefore, 
we  have  only  deducted  expenses 
associated  with  commercial  activities  in 
the  United  States.  Our  proposed 
regulations  reflect  this  logic  at 
351.402(b)  ("(t)he  Secretary  will  make 
adjustments  to  constructed  export  price 
under  772(d)  for  expenses  associated 


with  commercial  activities  in  the  United 
States,  no  matter  where  incurred'). 

Torrington's  citation  of  statements  in 
the  SAA  to  support  the  proposition  that 
the  new  law  is  not  intended  to  change 
our  practice  in  this  regard  is  misplaced. 
Torrington  cites  various  provisions  of 
the  SAA  which  state  that  our  practice 
with  respect  to  "assumptions"  would 
not  change.  The  SAA  explains  that 
"assumptions"  are  selling  expenses  of 
the  purchaser  for  which  the  seller  in  the 
home  market  agrees  to  pay.  See  SAA  at 
824.  Thus,  if  the  home  market  producer 
agrees  to  pay  for  the  affiliated  importer's 
cost  of  advertising  in  the  U.S.  market, 
the  Department  would  deduct  such  an 
expense  as  an  "assumption."  The  issue 
of  assimiptions  is  unrelated  to  the  issue 
of  selling  expenses  incurred  in  the  home 
market  in  selling  to  the  affiliated 
importer.  Such  expenses  are  not 
incurred  "on  behalf  of  the  buyer"  (i.e., 
the  affihated  importer);  rather,  the 
exporter  incurs  such  expenses  on  its 
own  behalf,  and  for  its  own  benefit,  in 
order  to  complete  the  sale  to  the 
affiliated  importer. 

Therefore,  because  the  selling 
expenses  Torrington  cites  were  not 
specifically  related  to  commercial 
activity  in  the  United  States,  we  did  not 
deduct  them  from  CEP. 

Comment  2:  NSK  and  Koyo  argue  that 
the  Department  deducted  the  cost  of 
carrying  inventory  in  the  HM  frran  CEP 
incorrectly  for  the  preliminary  results  of 
these  reviews.  Both  firms  argue  that  HM 
inventory  carrying  costs  reflect  costs 
associated  with  economic  activity 
occurring  in  the  home  market,  not  in  the 
United  States.  NSK  also  argues  that  the 
CEP  calculation  is  intended  to  construct 
an  export  price  and  that  inventory 
carrying  costs  are  not  deducted  in 
export  price  calculations. 

Torrington  contends  that  the 
Department's  deduction  of  HM 
inventory  carrying  costs  from  CEP  was 
proper.  Torrington  argues  that  carrying 
inventory  is  a  selling  activity  involved 
in  selling  to  the  afTiliated  U.S.  importer 
and  is  one  of  the  expenses  the 
Department  must  deduct  in  arriving  at 
an  appropriate  ex-factory  price. 

Department's  Position:  We  agree  with 
Koyo  and  NSK.  We  regard  the  inventory 
carrying  costs  the  respondents  incurred 
in  the  home  market,  which  are  incurred 
prior  to  the  sale,  transfer,  or  shipment 
of  the  merchandise  to  the  U.S.  affiliate, 
as  an  expense  incurred  on  behalf  of  the 
sale  to  the  U.S.  affiUate.  As  described  in 
response  to  Comment  1  above,  we  do 
not  consider  this  to  reflect  a  commercial 
activity  in  the  United  States.  Therefore, 
we  have  not  deducted  domestic 
inventory  carrying  costs  fi-om  CEP  for 
the  final  results. 
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Comment  3:  SKF  France  and  SKF 
Germany  claim  that,  because  their 
imputed  inventory  carrying  costs,  which 
they  incurred  in  the  country  of 
exportation  or  which  were  associated 
with  the  transit  time  between  Europe 
and  the  United  States,  relate  to  periods 
before  the  subject  merchandise  arrived 
in  the  United  States,  the  Department 
cannot  consider  them  to  represent 
selling,  distribution,  and  further- 
manufacturing  activities  in  the  United 
States,  as  required  by  772(d)(3)  of  the 
Tariff  Act.  SKF  France  and  Germany 
also  cite  the  SAA  at  824  to  support  their 
position  that  the  Department  must 
derive  the  profit  it  deducts  in 
determining  CEP  from  selling, 
distribution,  and  further-manufacturing 
activities  in  the  United  States.  In 
addition,  SKF  France  and  SKF  Germany 
claim  that  these  imputed  expenses  are 
not  deductible  under  sections  772(d)  (1) 
and  (2)  of  the  Tariff  Act  since  these 
imputed  expenses  are  not  incurred  in 
the  United  States. 

Torrington  contends  that  SKF 
France's  and  SKF  Germany's  position  is 
in  conflict  with  the  statute  (section 
772(d)(3))  and  the  SAA  at  154. 
Torrington  argues  that  the  Tariff  Act 
makes  clear  that  all  expenses  are 
properly  part  of  the  CEP-profit 
allocation  and  that  the  SAA  provides 
that  772(d)(3)  of  the  Tariff  Act  requires 
the  Department,  in  determining  CEP,  to 
identify  and  deduct  from  the  starting 
price  in  the  U.S.  market  an  amount  for 
profit  allocable  to  selling,  distribution, 
and  further-manufacturing  activities  in 
the  United  States.  Torrington  claims 
that  the  SAA  does  not  limit  the  CEP- 
profit  adjustment  to  expenses  incurred 
in  the  United  States. 

Department's  Position:  We  agree  with 
SKF  France  and  SKF  Germany  in  part 
For  the  reasons  indicated  in  our 
response  to  comment  1  above,  we  have 
deducted  from  CEP  only  expenses 
associated  with  economic  activities  in 
the  United  States.  The  inventory 
carrying  costs  at  issue  are  not  associated 
with  such  activities.  We  disagree, 
however,  that  the  geographical  location 
is  necessarily  determinative.  Thus,  as 
discussed  in  our  proposed  regulations  at 
7331,  we  wrill  deduct  an  expense 
associated  with  economic  activities  in 
the  United  States  no  matter  where  it  is 
paid. 

Comment  4:  Torrington  contends  that 
the  Department  should  make  a 
deduction  to  CEP  for  certain  selling 
expenses  that  FAG  Italy  incurred  in 
selling  merchandise  to  the  United 
States.  Torrington  identifies  costs  which 
FAG  OEM  und  Handel  AG  (FAG  OH), 
a  subsidiary  of  FAG  Italy's  parent 
company,  incurred  in  Germany  to 


support  the  sale  of  bearings  to  the 
United  States.  Torrington  asserts  that 
the  deduction  of  these  costs  is 
appropriate  because  these  costs  consist 
of  expenses  for  maintaining  an 
electronic  data  interface  with  the  U.S. 
affiliate,  expediting  and  handling 
functions  in  connection  with  the  U.S. 
affiliate's  orders,  and  printing  costs 
associated  with  the  publication  of 
catalogs  and  technical  data  material  in 
English. 

FAG  Italy  contends  that  the 
Department  properly  excluded  HM 
export  selling  expenses  and  HM 
inventory  carrying  costs  from  the  pool 
of  CEP  deductions  in  accordance  with 
Section  772(d)  of  the  Tariff  Act. 

Department's  Position:  We  disagree 
with  Torrington  in  part.  Based  on  the 
record,  we  determined  that  the  expenses 
in  question  are  not  deductible  from  CEP 
under  section  772(d)  of  the  Tariff  Act. 
However,  the  record  suggests  that  one  of 
the  three  expenses  Torrington  identifies, 
i.e.,  printing  costs  associated  with  the 
publication  of  catalogs  and  technical 
materials  in  English,  is  a  direct 
advertising  cost  that  FAG  OH  assumed 
on  behalf  of  FAG  Italy's  U.S.  affiliate  for 
sales  to  its  unaffiliated  customers  in  the 
United  States.  The  SAA.  at  828,  requires 
that  the  Department  make  a  COS 
adjustment  (rather  than  a  CEP 
adjustment)  for  "assumptions  of 
expenses  incurred  in  the  foreign  country 
on  sales  to  the  affiliated  importer." 
Thus,  we  have  determined  that  it  is 
proper  to  add  this  expense  to  NV  as  a 
COS  adjustment  under  section 
773(a)(6)(C)(iii)  of  the  Tariff  Act  [see 
7331  of  our  proposed  reguh.tions). 

Regarding  the  other  two  expenses 
Torrington  identifies,  we  have 
determined  from  the  description  on  the 
record  that  they  are  not  associated  with 
economic  activity  in  the  United  States 
nor  are  they  direct  selling  expenses 
vdthin  the  meaning  of  section 
773(a)(6)(C)(iii)  of  the  Tariff  Act. 
However,  FAG  Italy  did  not  provide 
sufficient  information  to  permit  us  to 
isolate  them  from  the  sum  of  all  three 
expenses.  Therefore,  as  facts  available, 
we  included  the  total  amount  FAG  Italy 
reported  for  these  three  expenses  in  our 
COS  adjustment. 

Comment  5:  NTN  disagrees  with  the 
Department's  calculation  of  a  profit 
deduction  from  CEP  based  on  each  class 
or  kind  of  merchandise  without  regard 
to  level  of  trade.  NTN  argues  that,  since 
selling  expenses  differed  by  level  of 
trade  and  had  an  effect  on  prices,  this 
difference  does  not  entirely  account  for 
the  different  prices  at  the  different 
levels  of  trade.  NTN  asserts  that  the 
statute  expresses  a  preference  for  the 
profit  calculation  to  be  done  as 


specifically  as  possible  with  respect  to 
sales  in  the  appropriate  markets  of  the 
subject  merchandise  or  the  narrowest 
category  of  merchandise  which  includes 
the  subject  merchandise.  Therefore, 
NTN  argues  the  I  -epartment  should 
calculate  CEP  profit  on  a  level-of-trade 
basis  which  would  result  in  more 
accurate  margins  since  it  would  better 
account  for  price  differences  at  the 
various  levels  of  trade. 

Torrington  argues  that  the  statute 
specifies  that  the  Department  is  to 
calculate  CEP  profit  on  all  sales  of 
subject  merchandise  without  regard  to 
level  of  trade. 

Department's  Position:  Neither  the 
statute  nor  the  SAA  require  us  to 
calculate  CEP  profit  on  bases  more 
specific  than  the  subject  merchandise  as 
a  whole.  Indeed,  while  we  cannot  at  this 
time  rule  out  the  possibility  that  the 
facts  of  a  particular  case  may  require 
division  of  CEP  profit,  the  statute  and 
SAA,  by  referring  to  "the"  profit,  "total 
actual  profit,  '  and  "total  expenses" 
imply  that  we  should  prefer  calculating 
a  single  profit  fie"  re.  NTN's  suggested 
approach  would  also  add  a  layer  of 
complexity  to  an  already  compUcated 
exercise  with  no  guarantee  that  the 
result  will  provide  any  increase  in 
accuracy.  We  need  not  undertake  such 
a  calculation  (see  Daewoo  Electronics  v. 
International  Union.  6  F.3d  1511,  1518- 
19  (CAFC  1993)).  Finally,  subdivision  of 
the  CEP-profit  calculation  would  be 
more  susceptibl"  to  manipulation. 
Congress  has  specifically  warned  us  to 
be  wary  of  such  manipulation  of  the 
profit  allocation  (see  S.  Rep.  103—412. 
103d  Cong.,  2d  Sess  at  66-67). 

Comment  6:  Torrington  argues  that 
the  Department  should  deduct  from  CEP 
any  credit  provided  by  the  foreign  seller 
to  its  U.S.  subsidiary  Torrington  asserts 
that  credit  is  always  a  direct  expense 
and  that  this  is  an  expense  that  the 
seller  pays  on  be  lalf  of  the  buyer  in  CEP 
transactions. 

NSK  and  NSK/RHP  assert  that 
imputed  costs  for  home  market 
activities  cannot  lawfully  be  deducted 
from  CEP.  Koyo  argues  that  deducting 
expenses  it  incurred  not  in  selling  to  the 
unaffiliated  cus'omer  in  the  United 
States,  but  rather  in  its  transactions  with 
its  U.S.  affiliate,  is  contrary  to  the 
statute.  Koyo  argues  further  that  to 
accept  Torrington  s  argument  would  be 
to  double-count  the  inventory  carrying 
cost  of  the  merchandise.  The  FAG 
companies  argur   hat  there  is  no 
statutory  authority  to  deduct  export 
credit  expenses  incurred  in  the  home 
market  from  CEP.  The  SKF  companies 
note  that  such  a  credit  expense,  if 
calculated,  could  never  constitute  a 
direct  selling  expense,  as  it  is  totally 
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unrelated  to  the  sale  to  the  first 
unrelated  customer. 

Department's  Position:  We  do  not 
consider  credit  expenses  incurred 
between  a  foreign  producer  and  its  U.S. 
affiliate  to  be  expenses  associated  with 
economic  activities  in  the  United  States 
(see  our  responses  to  Comments  1  and 
2).  Therefore,  we  have  not  deducted 
them  from  CEP. 

Comment  7:  Torrington  asserts  that 
CEP  profit  is  understated  where  the 
Department  excused  particular 
respondents  from  answering  the  further- 
manufacturing  section  of  the 
questionnaire,  because  the  Department 
did  not  deduct  profits  on  U.S.  value- 
added  operations  when  calculating  CEP 
While  Torrington  acknowledges  that 
section  772(e)  of  the  Tariff  Act  allows 
the  Department  to  consider  non-U. S.- 
value-added  sales  in  determining  CEPs 
for  value-added  sales,  Torrington  argues 
that  the  statute  merely  provides  that  the 
Department  may  use  other  transactions 
if  it  determines  such  use  is  appropriate. 
Torrington  asserts  that  this  does  not 
authorize  the  Department  to  disregard 
the  value-added  profit.  Torrington 
argues  further  that  the  specific  language 
of  772(d)(3)  of  the  Tariff  Act  does  not 
yield  to  the  general  methodology 
allowed  in  section  772(e).  When  one 
reads  the  provisions,  in  pari  materia, 
Torrington  claims  that  it  is  clear  that 
sales  used  as  proxies  must  be  adjusted 
for  value-added  profit  in  order  to 
implement  the  intention  of  the  statute 
Torrington  concludes  that  the 
Department  must  calculate  appropriate 
profit  amounts  on  the  basis  of  ratios  of 
U.S.  value  added  to  total  cost  of 
production  of  the  bearing  in  question 
and  deduct  that  amount  in  its  final 
calculations.  If  the  appropriate  data  are 
not  on  the  record,  then  Torrington 
concludes  that  the  Department  must 
apply  adverse  facts  available. 

Koyo  argues  that  the  Department  is 
not  disregarding  profit  on  further- 
processed  merchandise  but  is  actually 
assuming  that  the  profit  percentage 
earned  (like  the  expenses  incurred)  on 
further- processed  merchandise  was 
consistent  with  that  earned  (or  incurred) 
on  non-further-processed  merchandise. 
Moreover,  Koyo  asserts,  there  is  no 
evidence  in  the  record  to  suggest  that 
this  is  an  unreasonable  assumption,  and 
there  is  no  question  that  the  Department 
has  ample  authority  under  section 
772(e)  to  support  its  decision  to  apply 
the  margins  calculated  on  non-further- 
processed  sales  to  fiirther-processed 
sales. 

The  SKF  companies  argue  that 
Torrington  is  attempting  to  have  the 
Department  eviscerate  772(e)  by 
suggesting  a  CEP-profit  deduction  that 


would  "back-door"  the  Department  into 
requiring  respondents  to  report  full  cost 
data  pertaining  to  all  sales  of  further- 
manufactured  merchandise.  The  SKF 
companies  also  argue  that  Torrington's 
interpretation  of  the  law  is  incorrect  and 
that  nothing  in  section  772(d)(3) 
requires  profit  to  be  deducted  for  sales 
subject  to  the  simplified  reporting 
provisions  of  772(e).  SKF  asserts  that 
the  opposite  is  true  in  that  772(d)(3),  by 
referencing  (d)(2),  plainly  exempts  sales 
eligible  for  simplified  reporting  from  the 
CEP  profit  deduction.  The  SKF 
companies  explain  that  the  statute 
requires  that  CEP  be  reduced  by.  inter 
alia,  "the  cost  of  any  further 
manufacture  or  assembly  (including 
additional  material  and  labor),  except  in 
circumstances  described  in  subsection 
(e)  ((the  special  rule  for  simplified 
reporting)!*    *   *"  (citing  section 
772(d)(2)  of  the  Tariff  Act). 

The  FAG  companies  argue  that  to 
adopt  Torrington's  in  pari  materia 
reading  of  the  statute  would  render  772 
(e)  completely  meaningless.  The  FAG 
companies  assert  that  waiving  full 
further-processing  reporting  of  sales  and 
costs  while,  at  the  same  time,  requiring 
full  further- processing  reporting  so  that 
a  value-added  profit  could  be  calculated 
would  render  the  waiver  subsection 
entirely  meaningless  and  re-encumber 
the  Department  with  burdens  Congress 
explicitlv  intended  to  alleviate. 

NSK  ahd  NSK/RHP  argue  that  fiirther- 
processing  information  is  irrelevant  to 
CEP-profit  calculations  in  that  the 
Department  is  not  establishing  NV  and 
CEP  for  further-processed  merchandise 
which  has  had  substantial  value  added 
in  the  United  States. 

Department's  Position:  Section  772(e) 
of  the  statute  allows  us  to  determine  the 
CEP  of  further- processed  subject 
merchandise  in  a  manner  that  does  not 
require  the  calculation  and  subtraction 
of  U.S.  value  added  if  the  U.S.  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  imported  merchandise 
(this  procedure  is  also  referre  i  to  in  the 
statute  as  the  "special  nde").  In 
implementing  this  special  rule  for 
certain  respondents,  we  determined  that 
it  was  appropriate  to  use  an  alternative 
method  to  calculate  CEP  for  the 
transactions  involving  substantial  value- 
added  in  the  United  States  (in  such 
situations  we  determined  dumping 
margins  for  the  sales  in  question  on  the 
basis  of  weighted-average  dumping 
margins  found  on  sales  of  identical  or 
other  subject  merchandise  sold  to 
unaffiliated  customers).  Our  waiving  of 
the  full  reporting  requirements  of  the 
further-processing  section  of  our 
questionnaire  was,  in  effect,  a  decision 
not  to  base  CEP  on  any  data  relating  to 


these  transactions,  including  expense 
and  profit  data.  By  using  the  sales  of 
other  subject  merchandise  sold  in  the 
United  States  as  a  proxy  or  surrogate  for 
the  further-processed  transactions,  we 
were  making  an  assumption  that  the 
expense  and  profit  percentages  incurred 
on  the  non-further-processed 
transactions  were  representative  of  the 
expense  and  profit  percentages  incurred 
on  further-processed  transactions.  In 
other  words,  while  a  greater  absolute 
amount  of  expenses  may  be  incurred  in 
further  processing,  and  a 
commensurately  greater  profit  earned, 
there  is  no  reason  to  believe  that  when 
the  expenses  and  profits  are  deducted, 
there  is  any  difference  between  the 
value  of  further-processed  and  non- 
further-processed  merchandise.  There  is 
no  evidence  that  the  value  of  imported 
merchandise  varies  depending  on 
whether  it  will  be  further-processed  or 
not.  Therefore,  there  is  no  record 
evidence  suggesting  that  our  assumption 
was  erroneous  and  that  profits  for  the 
transactions  in  question  were 
understated. 

Furthermore,  we  disagree  with 
Torrington's  interpretation  of  the 
statute.  The  SAA  in  discussing  the 
special  rule  at  826  indicates  that  the 
purpose  of  the  new  rule  is  to  save  the 
Department  the  considerable  effort  of 
measuring  the  U.S.  value  added 
precisely.  Requiring  the  Department  to 
gather  and  analyze  this  data  for  the 
purpose  of  a  profit  calculation  for  these 
transactions  would  defeat  the  purpose 
of  this  provision. 

Comment  8:  FAG  Italy  and  FAG 
Germany  argue  that  the  CEP  selling 
expense  total  to  which  the  Department 
applied  the  CEP-profit  ratio  improperly 
includes  credit  expense.  Respondents 
maintain  that  the  Department's 
calculation  excludes  credit  expenses 
from  the  numerator  and  denominator  of 
the  CEP-profit  ratio,  but  that  the  U.S. 
selling  expense  to  which  the 
Department  applied  this  ratio  includes 
credit  expenses.  Respondents  contend 
that  this  improperly  skews  the 
calculation  of  total  CEP  profit.  FAG 
Germany  suggests  that  the  Department 
correct  this  error  by  excluding  credit 
from  the  U.S.  selling  expenses  or  by 
including  credit  expenses  in  the 
denominator  of  the  CEP-profit  ratio. 

Torrington  agrees  in  part  with 
respondents.  Torrington  requests  that 
the  Department  include  credit  expenses 
in  the  denominator  of  the  CEP-profit 
ratio  rather  than  exclude  them  from  the 
U.S.  selling  expense. 

Department's  Position:  We  disagree 
with  respondents  and  Torrington. 
Sections  772(f)(1)  and  772(f)(2)(D)  of  the 
Tariff  Act  state  that  the  per-unit  profit 
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amount  shall  be  an  amount  determined 
by  multiplying  the  total  actual  profit  by 
the  applicable  percentage  (ratio  of  total 
U.S.  expenses  to  total  expenses)  and 
that  the  total  actual  profit  means  the 
total  profit  earned  by  the  foreign 
producer,  exporter,  and  affiliated 
parties.  In  accordance  with  the  statute, 
we  base  the  calculation  of  the  total 
actual  profit  used  in  calculating  the  per- 
unit  profit  amount  for  CEP  sales  on 
actual  revenues  and  expenses 
recognized  by  the  company.  In 
calculating  the  per-unit  cost  of  the  U.S. 
sales,  we  have  included  net  interest 
expense.  Therefore,  we  do  not  need  to 
include  imputed  interest  expenses  in 
the  "total  actual  profit"  calculation 
since  we  have  already  accounted  for 
actual  interest  in  computing  this 
amount  under  section  772(f)(1). 

When  we  allocated  a  portion  of  the 
actual  profit  to  each  CEP  sale,  we  have 
included  imputed  credit  and  inventory 
carrying  costs  as  part  of  the  total  U.S. 
expense  allocation  factor.  This 
methodology  is  consistent  with  section 
772(f)(1)  of  the  statute  which  defines 
"total  United  States  Expense"  as  the 
total  expenses  described  under  section 
772(d)(1)  and  (2).  Such  expenses 
include  both  imputed  credit  and 
inventory  carrying  costs.  See  Certain 
Stainless  Wire  Rods  from  France,  61  FR 
47874,  47882  (September  11.  1996). 

12.  Programming 

FAG  Germany,  FAG  Italy,  INA,  Koyo, 
NSK,  NSK/RHP,  NTN  Japan,  NTN 
Germany,  SKF  Italy,  SKF  Germany,  SKF 
France,  SNR  France,  and  Torrington 
commented  on  alleged  errors  in  the 
Department's  computer  programs. 
Where  all  parties  and  the  Department 
agreed  with  a  programming-error 
allegation,  we  made  the  necessary 
changes  to  correct  the  error.  Oui  final 
results  analysis  memoranda  describe  the 
programming  errors  and  any  changes  we 
made  to  correct  the  problems.  The 
following  comments  address  allegations 
of  programming-errors  that  are  in 
dispute. 

Comment  1:  FAG  Italy  and  FAG 
Germany  claim  that,  in  calculating  the 
net  unit  price  it  used  as  NV,  the 
Department  neglected  to  deduct  HM 
credit  expenses.  FAG  Italy  requests  that 
in  the  calculation  of  net  unit  price  for 
the  final  results  the  Department  include 
credit  expenses  in  the  pool  of  direct 
selling  expenses  that  it  deducts  from  the 
HM  unit  price  and,  ultimately,  from  NV. 

Torrington  agrees  that  the  Department 
should  adjust  FAG  Germany's  and  FAG 
Italy's  NV  for  credit  expenses.  However, 
Torrington  contends  that  the 
Department  should  not  treat  FAG  Italy's 
credit  expenses  as  direct  because  the 


credit  periods  the  company  used  to 
calculate  the  adjustment  were  not 
transaction-specific.  Torrington 
maintains  that,  if  the  Department  makes 
the  adjustments  FAG  Germany  and  FAG 
Italy  request,  it  must  exclude  credit 
expenses  from  the  calculation  of  ISEs  to 
avoid  double-counting. 

Department's  Position:  We  calculate 
net  unit  price  in  two  sections  of  our 
analysis.  For  the  preliminary'  results,  we 
neglected  to  deduct  HM  credit  expenses 
from  the  net  unit  prices  we  used  to 
determine  whether  respondents  '  sales 
to  related  parties  were  at  arm's-length 
prices.  This  was  a  clerical  error,  and  we 
have  made  this  deduction  for  the  final 
results.  However,  when  we  calculated 
net  unit  price  for  NV  purposes  in  the 
preliminary  results  we  did  deduct  credit 
expenses;  lierefore,  changing  the  NV  as 
respondents  request  is  not  necessar\'. 

We  disagree  with  Torrington  that  we 
should  not  treat  FAG  Italy's  HM  credit 
expenses  as  a  direct  expense.  FAG 
Italy's  calculation  of  a  customer-specific 
average  credit  period  instead  of  a 
transaction-specific  credit  period  is 
reasonable  given  that,  as  confirmed  by 
the  Department  at  verification,  the  latter 
information  is  not  available  in  FAG 
Italy's  accounting  records.  Through 
verification  we  found  that  FAG  Italy's 
credit-period  calculation  methodology 
is  not  unreasonably  distortive. 
Regarding  Torrington 's  suggestion  that 
we  exclude  credit  expenses  from  FAG 
Germany's  and  FAG  Italy's  calculations 
of  ISEs  to  avoid  double-counting,  we 
checked  oui  calculations  to  ensure  that 
we  did  not  include  credit  expenses  in 
the  calculation  of  ISEs. 

Comment  2:  FAG  Italy,  FAG  Germany, 
and  NSK  maintain  that  the  Department 
made  a  clerical  error  by  not  including 
manufacturer  codes  when  sorting  and 
defining  the  U.S.  and  HM  sales  and  cost 
databases.  Respondents  contend  that  the 
Department  must  include  the 
manufacturer  codes  in  order  to  calculate 
NV  in  accordance  with  the  statutory- 
definition  of  foreign  like  product.  In 
support,  respondents  cite  section 
773(a)(l)(B)(i)ofthe  Tariff  Act.  the 
reference  for  NV,  and  section  771(16)  of 
the  Tariff  Act,  the  statutorv'  definition  of 
foreign  like  product. 

Regarding  FAG  Italy,  Torrington 
claims  that  the  Department's  analysis  is 
in  accordance  with  the  statute  and. 
therefore,  there  is  no  clerical  error.  In 
support  of  this  argument,  Torrington 
notes  that  FAG  Italy  reported  that  i!  has 
a  single  manufacturing  plant.  Torrington 
claims  that  FAG  Italy  has  neither  argued 
nor  demonstrated  that  unaffiliated 
manufacturers  produced  the  subject 
merchandise,  a  situation  that  would 
require  the  consideration  of 


manufacturer  codes  in  the  calculations. 
Torrington  states  that  it  cannot 
determine  from  FAG  Germany's 
response  whether  it  reported  products 
manufactured  by  other  producers. 

Departm'  nt's  Position:  We  agree  with 
respondents  and  have  considered 
manufacturer  codes  when  establishing 
U.S.  and  HM  sales  and  cost  databases 
for  use  in  our  analysis.  Not  using 
manufacturer  codes  in  the  preliminary 
analysis  was  an  inadvertent  error.  Thus. 
for  the  final  results  we  have  calculated 
NV  in  accordance  with  section 
773(a)(l)(B)(i)  of  the  Tariff  Act  and  the 
statutory  definition  of  foreign  like 
product  (see  seriion  771(16)  of  the  Tariff 
Act). 

We  disagree  with  Torringtons 
contention  that  we  should  not  change 
the  analysis  for  FAG  Italy  because  the 
company  reported  having  a  single 
manufacturing  plant.  While  FAG  Italy 
reported  having  a  single  manufacturing 
plant,  the  company  also  reported  that  it 
purchased  some  bearings  from 
unaffiliated  manufacturers  which  it  sold 
to  the  United  States.  Therefore,  we 
included  the  manufacturer  codes  in  our 
analysis 

Comment  3:  FAG  Germany  argues  that 
the  Department's  decision  to  rely  on  CV 
when  the  model  the  Department 
selected  as  most  comparable  fails  the 
cost  test  leads  to  inaccurate  and 
distorted  results.  FAG  Germany  argues 
that  the  Department  should  correct  this 
clerical  error  for  the  final  results  so  that 
N'V  is  based  on  a  family  match  when 
sales  of  an  identical  match  are 
disregarded  as  below  cost  rather  than 
CV. 

Torrington  supports  FAG  Germany's 
suggested  revision. 

Department's  Position:  We  disagree 
with  the  revision  FAG  Germany  and 
Torrington  suggest.  For  the  reasons 
described  in  response  to  comment  2  of 
section  6. A.  above,  our  reliance  on  CV 
when  the  model  we  selected  as  most 
comparable  fails  the  cost  test  is  a 
methodological  decision  and  not  a 
clerical  error.  Still,  the  parties  are 
correct  in  suggesting  that  the  mechanics 
of  our  concordance  did  not  function 
properly.  This  was  the  result  of  an  error 
in  how  we  defined  the  U.S.  and  HM 
penods,  and  we  have  corrected  it  for  the 
final  results. 

Comment  4:  Koyo  argues  that  the 
Department  incorrectly  used  the  COM  of 
bearings  produced  in-house  instead  of 
the  weighted-average  COM  based  on 
both  the  quantities  produced  in-house 
and  purchased  in  calculating  COP  and 
CV.  Koyo  explains  that  this  results  in  no 
COM  or  CV  values  for  purchased 
bearings  in  the  COM  calculations. 
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Torrington  agrees  with  Koyo  that  the 
Department  should  not  use  the  COM  of 
h)earings  produced  in-house  for  those 
particulsir  models  that  Koyo  only 
purchased  and  did  not  produce 
However,  Torrington  argues  chat  the  use 
of  a  weighted-average  COM,  as  Koyo 
suggests,  is  only  appropriate  where 
Koyo  has  purchased  the  bearing  from  an 
unaffiliated  party.  Torrington  contends 
that,  for  purchases  from  affiliated 
suppliers,  the  Department  should  use 
the  highest  of  either  the  reported 
transfer  price  or  the  COP  of  the  affiliated 
supplier. 

I>spartment's  Position:  We  agree  with 
Koyo  and  have  corrected  this  clerical 
error  for  these  final  results.  Koyo 
explained  in  its  cost  questionnaire 
response  that  it  has  taken  into 
consideration  the  difference  between 
transfer  price  and  COP  of  the  affiiiated- 
party  inputs  in  the  calculation  of  the 
weighted-average  variable  COM  for  COP 
purposes  and  weighted-average  total 
COM  for  CV. 

Comment  5:  NTN  Germany  contends 
that  the  Department  made  a  clerical 
error  in  the  model-match  portion  of  its 
preliminary  analysis.  NTN  Germany 
asserts  that  this  error  resulted  in  the 
Department  not  matching  sales  at  the 
same  or  closest  level  of  trade. 

Department's  Position:  We  disagree 
with  NTN  Germany.  The  model-match 
portion  of  our  analysis  does  not  use 
level  of  trade  as  part  of  the  criteria  for 
selecting  the  best  foreign  like  product 
because  level  of  trade  is  not  a  criterion 
under  section  771(16)  of  the  Tariff  Act. 
After  selecting  the  most  comparable 
product  match  according  to  the  statute, 
we  attempt  to  find  contemporaneous 
sales  of  that  product  at  the  same  level 
of  trade,  if  possible.  For  a  detailed 
explanation  of  our  level-of-trade 
analysis,  see  the  introduction  to  Section 
5  above. 

Comment  6:  SNR  contends  that  the 
Department's  analysis  double-counts 
HM  quantity  adjustments.  Torrington 
concurs  with  SNR  regarding  this  error. 

Department  Position:  We  disagree 
vnth  SNR  and  Torrington.  While  we 
make  an  adjustment  to  HM  quantities  in 
two  parts  of  our  analysis,  i.e..  once  in 
connection  with  the  arm  s- length  test 
and  a  second  time  in  calculating  NV. 
this  does  not  result  in  double-counting 
because  these  portions  of  our  analysis 
are  independent  of  one  another. 

13.  Duty  Absorption  and 
Reimbursement  of  Dumping  Duties 

Comment  1 .  Torrington  argues  that 
the  Department  should  deduct  dumping 
duties  from  CEP  as  part  of  'all  charges 
and  expenses  incident  to  bringing 
subject  merchandise  from  the  place  of 


shipment  in  the  e.xporting  country  to  the 
place  of  delivery  in  the  U.S.."  citing 
section  772(c)(2'){A)  of  the  Tariff  Act. 
Petitioner  asserts  that,  if  the  Department 
does  not  deduct  these  duties,  the  law 
does  not  have  its  remedial  effect. 
Torrington  maintains  that  dumping 
duties  are  "special  duties"  that  are 
included  in  the  definition  of 'import 
duties"  in  the  contemplation  of  U.S. 
Customs  law.  Torrington  believes  that 
deducting  dumping  duties  from  CEP 
double-counts  those  duties  only  in 
situations  where  the  importer  does  not 
absorb  the  duties  on  behalf  of  the 
unaffiliated  buyer  Petitioner  cites  to 
regulations  for  adjustment  to  price  in 
European  Community  law,  which 
permit  the  deduction  of  dumping  duties 
paid  to  an  importer  by  any  party 
associated  with  that  importer.  Petitioner 
also  contends  that  deducting  dumping 
duties  is  not  prohibited  by  the  CIT's 
decision  in  Federal  Mogul  I  (at  856), 
since  that  decision  dealt  with  the 
deduction  of  cash  deposits,  which  are  a 
reflection  of  past  behavior  rather  than 
current  behavior.  Petitioner  suggests 
that  calculating  a  margin  without  regard 
to  dumping  duties  and,  if  there  is  a 
positive  margin,  then  making  an 
additional  deduction  for  the  duties  is 
consistent  with  the  CIT's  decision  and 
section  772(c)  of  the  Tariff  Act. 
Koyo  and  SNR  argue  that  the 
Department  lacks  statutory  authority  to 
treat  antidumping  duties  as  a  cost.  Koyo 
refers  to  the  SAA  to  underscore  that  the 
law  regarding  duty  absorption  "is  not 
intended  to  provide  for  the  treatment  of 
duties  as  a  cost,"  citing  the  SAA  at  885. 
Respondent  contends  that  Torrington's 
method  for  treating  duties  as  an  expense 
would  incumber  respondents  with  an 
expense  that  t)ears  no  relation  to  their 
pricing  policies  during  the  POR  as 
respondents  would  be  unable  to 
anticipate  the  rate  at  which  entries 
would  finally  be  liquidated.  In  addition. 
Koyo  states  that  Torrington's  suggestion 
is  contrary  to  the  remedial  purpose  of 
the  law. 

NTN  and  SKF  point  out  that  nothing 
in  the  URAA  indicates  a  statutory 
change  in  the  treatment  of  antidumping 
duties.  SKF  notes  that  section 
772(c)(2)(A)  refers  to  duties  "incident  to 
bringing  subject  merchandise  *   *   *  to 
the  place  of  delivery  in  the  U.S."  and 
opines  that  dumping  duties  do  not  fall 
under  this  definition  since  liabihty  for 
the  dumping  duties  arises  from  sales  of 
the  merchandise  in  the  United  States. 
INA  counters  that  U.S.  Customs  practice 
is  not  germane  to  interpretation  of  the 
antidumping  duty  statute,  citing 
American  NTN  Beanng  Mfg.  Corp.  v. 
United  States,  739  F  Supp.  1555,  1565 
(CIT  1990).  All  five  respondents  refer  to 


the  Department's  consistent  practice  in 
AFBs  I.  AFBs  II.  and  AFBS  III  of  not 
treating  antidumping  duties  as  a  cost 
and  note  that  the  CIT  has  upheld  the 
Department's  poficy,  citing  Federal 
Mogul. 

Department's  Position:  We  disagree 
with  Torrington.  The  wording  of  section 
772(c)(2)(A)  did  not  change  under  the 
URAA.  The  Department  has  consistently 
interpreted  the  provision  to  mean  that 
antidumping  duties  are  not  eligible  for 
deduction  from  the  price  of  the 
imported  product  in  that  they  would 
result  in  double-counting  [AFBs  FV'  at 
10900.  10907;  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea.  61  FR  18547;  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom.  60 
FR  44009,  44010).  Ukewise.  section 
751(a)(4)  does  not  require  that  duties 
"absorbed"  by  an  importer  be  deducted 
from  CEP,  only  that  they  be  considered 
in  a  review  of  the  likelihood  of 
continuation  of  dumping.  We  maintain 
our  position  stated  in  AFBs  V,  at  66519, 
that  we  do  not  consider  antidumping 
duties  to  be  themselves  a  selling 
expense,  similar  to  ordinary  custom^ 
duties,  movement  expenses,  or  credit 
terms,  which  we  should  deduct  from 
CEP  as  a  selling  cost. 

Comment  2:  Torrington  believes  that, 
if  the  Department  declines  to  deduct 
dumping  duties  fi^m  CEP,  it  should 
apply  the  reimbursement  regulation  to 
merchandise  with  transfer  prices  below 
the  COP  whenever  it  finds  dumping 
margins  on  that  merchandise.  Petitioner 
contends  that  below-cost  transfer  prices 
constitute  an  indirect  transfer  of  funds 
reheving  importers  from  having  to  raise 
resale  prices  to  finance  assessment  of 
antidumping  duties.  Petitioner  believes 
that  the  Department's  decision  in  Color 
Television  Receivers  for  Korea,  61  FR 
4408.  4411  (February  6.  1996).  that  the 
reimbursement  regulation  applies  in 
exporter's-sales  price  situations, 
sanctions  the  adoption  of  such  a  pohcy 
for  CEP  transactions  under  the  new  law. 
Petitioner  also  argues  that,  when 
Congress  enacted  the  URAA.  it 
approved  the  reimbursement  regulation 
and  expressed  its  wish  that  the  concept 
be  extended  to  reimbursements  of 
countervailing  duties. 

Koyo  counters  that  the  Department's 
authority  to  deduct  reimbursed  duties  is 
the  same  as  the  authority  to  deduct 
rebates  or  discounts,  in  that  it  applies  to 
a  sale  to  the  first  unaffifiated  purchaser 
in  the  United  States,  not  to  the  transfer 
from  the  exporter  to  the  affiliated 
importer.  Thus,  Koyo  interprets  the 
reimbursement  regulation  as  applying 
only  to  sales  described  in  section  772  of 
the  Tariff  Act. 
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INA.  SKF.  and  SNR  contend  that 
URAA  did  not  change  the  substance  or 
intent  of  the  reimbursement  regulation. 
Respondents  believe  that  the 
Department's  reliance  on  explicit  and 
specific  factual  evidence  that  an 
affiliated  importer  has  been  directly 
reimbursed  for  dumping  duties  should 
be  maintained.  SNR  states  that 
Torrington's  allegations  of  below-cost 
transfer  prices  do  not  estabUsh  a 
specific  and  direct  link  between  transfer 
pricing  and  reimbursement. 

Department's  Position:  We  disagree 
with  Torrington.  Although  we  agree  that 
reimbursement  may  be  appUcable  in 
CEP  situations,  we  also  hold  that  there 
must  be  evidence  that  the  parent  has 
reimbursed  its  subsidiary  for  estimated 
deposits  or  assessed  duties.  See  Color 
Television  Receivers  from  the  Republic 
of  Korea,  61  FR  4408,  4410-11 
(February  6, 1996),  Brass  Sheet  and 
Strip  from  the  Netherlands.  57  FR  9534, 
9537  (March  19. 1992),  Brass  Sheet  and 
Strip  from  Sweden,  57  FR  2706,  2708 
(January  23, 1992),  and  Brass  Sheet  and 
Strip  from  Korea,  54  FT^  33257,  33258 
(August  14,  1989).  In  this  case, 
Torrington  has  presented  no  evidence  of 
reimbursement.  The  presence  of  both 
below-cost  transfer  prices  and  actual 
dumping  margins  do  not,  in  and  of 
themselves,  constitute  evidence  that 
reimbursement  is  taking  place.  See 
AFBs  III  (39736).  AFBs  IV  (10906-07), 
and  AFBs  V  (66519). 

14.  Miscellaneous  Issues 

A.  U.S.  Sales  Completeness. 
Comment:  Torrington  asserts  that  the 
Department  should  include  all  repair 
merchandise  bearings  SNR  imported 
into  the  United  States  in  the  U.S. 
database.  Torrington  cites  sections  751 
and  753  of  the  Tariff  Act,  which  state 
that  all  merchandise  covered  by  an 
antidumping  duty  order  must  be 
appraised  for  antidumping  duties,  and 
asserts  that  there  is  no  exception  for 
repair  merchandise.  As  support. 
Torrington  cites  to  a  scope  ruUng  the 
Department  issued  in  response  to  a 
request  by  Wafios  Machinery 
Corporation,  July  22, 1991.  Torrington 
suggests  that,  if  SNR  cannot  assign  a 
price  to  those  bearings,  the  Department 
should  treat  them  as  zero-priced  sales 
and  assess  duties  accordingly. 

SNR  states  that  the  Department 
calculated  margins  for  imported  parts 
used  in  repair  jobs  properly.  SNR  asserts 
that  it  reported  all  U.S.  sales  of  scope 
product  as  requested  by  the 
questionnaire.  SNR  does  not  disagree 
with  the  scope  ruling  Torrington  cites, 
but  contends  that  the  ruling  relates  to 
the  issue  of  whether  bearings  imported 
for  use  as  spare-parts  replacement 


bearings  are  subject  to  the  antidumping 
order.  SNR  comments  further  that  it  did 
not  sell  the  parts  which  were  used  to 
repair  bearings  sold  by  other 
manufacturers.  Instead,  SNR  explains,  it 
charged  an  inspection-and-repair  fee. 
SNR  states  the  Department  could  apply 
antidumping  duties  to  these  parts  using 
SNR's  weighted-average  margin. 
However,  SNR  contends  that  it  is  not 
possible  to  calculate  individual  margins 
for  these  parts.  SNR  cites  section  772(e) 
of  the  Tariff  Act,  which  allows  the 
Department  to  calculate  margins  using 
the  weighted-average  dumping  margin 
on  sales  of  complete  bearings  to  assess 
dumping  duties  on  importations  such  as 
repair  parts. 

Department's  Position:  We  agree  that, 
although  these  bearings  are  subject  to 
the  antidumping  orders  on  AFBs.  it  is 
not  possible  to  calculate  export  price  or 
CEP  because  SNR  does  not  sell  the 
bearings  themselves.  Rather,  SNR  uses 
the  bearings  In  the  context  of 
performing  a  service  for  which  SNR 
charges  a  fee.  It  is  not  possible  to 
discern,  from  this  fee,  an  amount  which 
would  be  appropriate  to  attribute  to  the 
sale  of  the  bearings.  Therefore,  we  will 
liquidate  the  entries  of  this  merchandise 
at  the  weighted-average  rate  we  have 
calculated  for  SNR's  other  sales. 

B.  Pre-Final  Reviews.  Comment:  Asahi 
requests  that,  if  the  Department  makes 
any  methodological  changes  from  the 
preliminary  results  other  than  those 
commented  on  in  respondent's  brief,  the 
Department  provide  the  company  with 
an  opportunity  to  comment  on  any  such 
changes  before  issuance  of  the  final 
results  of  review.  In  addition,  Asahi 
requests  disclosure  of  the  Department's 
calculations  before  issuance  of  the  final 
results  so  that  it  can  review  the 
Department's  calculations  for  changes 
and  comment  on  any  clerical  or 
ministerial  errors. 

Department's  Position:  As  noted  in 
previous  reviews  (see  AFBs  III  (at 
39786),  AFBs  IV  (at  10957)  and  AFBs  V 
at  66520),  in  the  interest  of  issuing  the 
final  results  in  a  timely  manner,  the 
Department  cannot  implement  the  steps 
Asahi  requests.  Since  the  current 
reviews  are  governed  by  statutory 
deadlines,  Asahi's  requests  are  now 
even  less  feasible  than  previously 
Moreover,  the  regulations  provide  a 
procedure  for  correcting  ministerial 
errors  in  the  final  results  of  review.  See 
19  CFR  353.28. 

C.  Certification  of  Conformance  To 
Past  Practice.  Comment:  Torrington 
argues  that  the  Department  should 
require  respondents  to  affirm  that  their 
responses  conform  to  prior 
Departmental  determinations  for 
reviews  of  these  orders.  Torrington 


states  that  the  Department  or  domestic 
interests  should  not  be  responsible  for 
detecting  a  respondent's  unilateral 
departure  from  the  Department' s  rulings 
in  prior  reviews.  Torrington  suggests,  at 
a  minimimi,  that  respondents  identify    .. 
where  they  have  continued  to  use  any 
methodology  that  the  Department 
rejected  in  a  prior  review,  accomf>anied 
by  a  statement  justifying  the  departure 
from  established  practice.  Torrington 
proposes  that,  in  such  cases,  the 
Department  require  respondents  to 
supply  data  both  in  the  format 
established  by  past  practice  and  the 
manner  that  respondents  hope  will  be 
acceptable  to  the  Department  despite 
the  prior  practice.  Torrington  suggests 
that,  without  such  identification,  the 
emergence  of  a  consistent  Departmental 
practice  is  dependent  on  the  continued 
vigilance  of  the  Department  in  analyzing 
responses  and  in  the  availability  of 
funding  for  repeated  verification. 
Torrington  cites  examples  of 
respondents'  unidentified  use  of 
reporting  methodologies  that  do  not 
conform  to  Department  practice  and 
which  the  Department  has  previously 
rejected. 

INA  argues  that  the  Department 
should  reject  Torrington's  proposal  that 
respondents  be  required  to  state  that 
their  questionnaire  responses  conform 
to  prior  rulings.  INA  asserts  that 
Torrington's  proposal  merely  imposes 
an  additional  make-work  burden  uf)on 
respondents.  INA  states  that 
respondents  respond  to  the 
Department's  questionnaire  in 
accordance  with  the  antidumping  law, 
the  Department's  regulations,  and  the 
questionnaire  instructions.  INA  also 
states  that  the  statute  and  regulations  do 
not  contemplate  anything  else. 

NSK  says  that  it  reports  the 
information  requested  by  the 
Department,  and  it  is  the  Department,  as 
the  administering  authority,  which 
determines  what  to  do  with  the  reported 
information.  NSK  contends  that 
Torington's  request  that  respondents 
certify  compliance  with  past 
Department  rulings  must  be  rejected  as 
needless  information  and  an 
unwarranted  intrusion  by  the  petitioner 
into  the  administration  of  the 
antidumping  law. 

FAG  Germany  and  FAG  Italy  contend 
that  thev  have  completely  conformed  to 
all  prior  applicable  Departmental 
rulings  and  have  never  been  accused  or 
found  to  be  deviating  from  applicable 
Departmental  policy  or  precedent.  F.^G 
Germany  and  FAG  Italy  also  assert  that 
Torrington  has  not  cited  any  examples 
underlying  Torrington's  allegations. 
FAG  Germany  and  FAG  Italy  argue 
further  that  the  Department  has  long 
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adhered  to  the  proposition  that  each 
administrative  review  is  a  separate  and 
distinct  proceeding  and  that,  while 
Department  practice  is  helphil  and 
instructive  in  succeeding  reviews,  it  is 
not  binding.  Finally,  FAG  Germany  and 
FAG  Italy  contend  that  Torrington's 
request  would  place  a  burden  on 
respondents  by  making  them  recite  the 
history  of  each  adjustment  permitted  or 
rejected  over  all  previous  reviews.  FAG 
Italy  and  FAG  Germany  state  that  such 
a  burden  would  be  overwhelming  and 
unnecessary. 

Department's  Position:  We  disagree 
with  Torrington  that  we  should  require 
that  all  respondents  conform  their 
submissions,  their  allocations,  and  their 
methodology  to  our  most  recent  prior 
determinations  and  rulings.  We  also 
disagree  with  Torrington  that 
respondents  should  identify  where  they 
have  continued  to  use  any  methodology 
that  we  rejected  in  a  prior  review  and 
justify  the  departure  from  established 
practice.  Each  administrative  review  is 
a  separate  reviewable  segment  of  the 
proceeding  involving  different  sales, 
adjustments,  and  underlying  facts.  What 
transpired  in  previous  reviews  is  not 
binding  precedent  in  later  reviews,  and 
parties  are  entitled,  at  the  risk  of  the 
Department's  determining  otherwise,  to 
argue  against  a  prior  Department 
determination.  As  a  practical  matter, 
methodologies  the  Department  accepts 
in  one  review  are  generally  used  by 
respondents  in  subsequent  reviews  and 
methodologies  the  Department  rejects 
are  not  perpetuated  in  later  reviews.  The 
Department,  however,  may  reconsider 
its  position  on  an  issue  during  the 
course  of  the  proceeding  in  light  of  facts 
and  arguments  presented  by  the  parties. 

D.  Country  of  Origin.     Comment  1: 
Torrington  claims  that  SKF  Germany 
did  not  disclose  its  methodology  for 
determining  country  of  origin  after  the 
Department  asked  it  in  its  supplemental 
questionnaire  to  do  so.  Torrington 
claims  that  SKF  Germany  asserted  in  its 
supplemental  questionnaire  response 
that  its  methodology  had  not  changed 
over  the  past  reviews,  but  that  it  did  not 
indicate  the  product's  essential 
characteristics  for  purposes  of 
determining  country  of  origin.  In 
addition,  Torrington  contends  that  SKF 
Germany  did  not  indicate  what 
manufacturing  steps  convey  origin,  and 
SKF  Germany  did  not  indicate  the 
methodology  which  it  has  consistently 
appUed.  Torrington  argues  further  that 
SKF  Germany  does  not  describe  how  if 
arrived  at  its  origin  determination. 
Torrington  asserts  that  if  the  company 
cannot  clear  up  these  questions  the 
Department  should  conclude  that  it  is 
unable  to  determine  whether  SKF 


Germany  has  reported  all  sales  of 
German  bearings  in  its  HM  and  U.S. 
sales  listings  and  apply  facts  available. 
Tomngton  suggests  that  an  appropriate 
facts  available  solution  would  be  to 
apply  the  highest  margin  found  for  any 
SKF  company  in  this  review. 

SKF  Germany  contends  that,  as  it 
stated  in  its  questionnaire  and 
supplemental  questionnaire  responses, 
it  considers  the  complexity  and  extent 
of  the  manufacturing  processes  involved 
and  the  origin  of  each  bearing's  major 
components  when  identifying  country 
of  origin  for  its  bearings.  SKF  Germany 
claims  that  the  accurate  determination 
of  origin  is  important  to  the  proper 
reporting  of  its  sales  in  an 
administrative  review  and  in  order  to 
comply  with  European  and  United 
States  marking  and  other  requirements. 
SKF  Germany  contends  further  that  in 
multiple  prior  verifications  the 
Department  has  confirmed  the  accuracy 
and  completeness  of  SKF  Germany's 
sales  reporting,  hi  addition,  SKF 
Germany  claims  that,  in  this  review,  the 
Department  also  affirmed  the  accuracy 
of  its  sales  reporting,  including  a 
description  of  the  specific  steps  taken  at 
verification  to  confirm  SKF's  origin 
determinations.  SKF  Germany  contends 
that,  as  the  Department  verified,  it 
reported  sales  of  all  German  origin 
bearings. 

Department's  Position:  We  agree  with 
SKF  Germany.  We  are  satisfied  that  SKF 
Germany  reported  all  of  its  German- 
origin  bearings  and  did  not  report  sales 
of  non-German  origin  bearings  in  this 
review.  We  verified,  in  this  review,  SKF 
Germany's  methodology  and  were  able 
to  trace  the  procedirre  that  SKF 
Germany  uses  in  determining  the 
country  of  origin  for  its  bearings.  We  did 
not  find  any  discrepancies  in  SKF 
Germany's  reporting  methodology  in 
our  examination  of  invoices,  inventory 
records,  and  sales  registers. 

Comment  2:  Torrington  argues  that 
the  Department  should  confirm  that 
NSK-RHP  has  determined  the  country 
of  origin  properly  for  all  reported 
bearings.  Tomngton  asserts  that  NSK- 
RHP  did  not  answer  fully  a  question 
that  the  Department  asked  in  its 
supplemental  questionnaire  on  the 
country  of  origin  of  bearings  NSK-RHP 
sold  in  or  to  the  U.S.  market.  Torrington 
contends  that  NSK-RHP  did  not  clarify 
how  It  determines  whether  a  bearing  is 
a  U.K. -produced  (versus  a  Japanese- 
produced)  bearing  in  its  supplemental 
response.  For  these  reasons,  Torrington 
requests  that  Department  consider 
applying  facts  available  for  these  final 
results.  Torrington  also  suggests  that  an 
appropriate  facts-available  solution 
would  be  to  apply  the  highest  margin 


found  for  any  NSK-related  company  for 
this  review  period. 

NSK-RHP  argues  that  it  only  sold 
RHP-brand  bearings  in.  or  to,  the  United 
States  during  the  POR.  Further.  NSK- 
RHP  asserts  that  almost  all  of  these 
bearings  were  produced  at  factories 
ovraed  and  controlled  by  RHP  Bearings, 
Ltd.  NSK-RHP  maintains  that  the  few 
remaining  RHP-brand  bearings 
manufactured  by  NSK  Bearings  Europe 
were  sold  in  the  United  States  during 
the  sample  weeks.  NSK-RHP  argues  that 
NSK-brand  bearings  manufactured  by 
NSK  Bearings  Europe  were  not  sold  in, 
or  to.  the  United  States  during  the 
review  period.  Moreover,  NSK-RHP 
argues  that  it  has  already  reported  the 
degree  to  which  affiliated  companies 
provided  raw  materials  or  components 
either  to  RHP  Bearings.  NSK  Bearings 
Europe,  or  both,  during  the  POR. 
Therefore.  NSK-RHP  asserts,  an 
examination  of  this  material 
demonstrates  that  bearings 
manufactured  in  Japan  were  not 
reported  as  U.K.  merchandise. 

Department's  Position:  We  disagree 
with  Torrington.  We  addressed  the 
question  in  our  supplemental 
questionnaire  in  relation  to  NSK-RHP's 
further-manufactured  sales.  NSK-RHP 
reported  these  sales  as  being  of  U.K. 
origin.  There  is  nothing  on  the  record 
that  suggests  these  sales  are  not  of  U.K. 
origin  and  Torrington  has  not  provided 
any  evidence  to  suggest  otherwise. 
Furthermore,  we  have  examined  NSK- 
RHP's  methodology  for  reporting  its 
bearings  and  are  satisfied  that  NSK-RHP 
properly  determined  the  country  of 
origin  of  all  reported  bearings. 

IFR  Doc.  97-923  Filed  1-14-97;  8:45  am) 
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IA-428-801] 

Antifriction  Bearings  (Ottier  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Germany:  Amended  Final 
Results  of  Antidumping  Administrative 
Review 

AGENCY:  International  Trade 

Administration.  Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

review. 


SUMMARY:  On  January  6,  1997.  the 
Department  of  Commerce  (The 
Department)  issued  the  final  results  of 
administrative  review  of  the 
antidumping  duty  orders  on  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  ft-om 
France,  Germany.  Italy.  Japan. 
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Singapore,  and  the  United  Kingdom, 
which  has  not  yet  been  published  in  the 
Federal  Register. 

The  classes  or  kinds  of  merchandise 
covered  by  these  reviews  are  ball 
bearings  and  parts  thereof,  cylindrical 
roller  bearings  and  parts  thereof,  and 
spherical  plain  bearings  and  parts 
thereof.  The  reviews  cover  27 
manufacturers/exporters.  The  review 
period  is  May  1,  1994  through  April  30, 
1995.  We  are  correcting  a  margin-rate 
error  with  respect  to  ball  bearings  from 
Germany  manufactured/exported  bv 
FAG  KGS. 

EFFECTIVE  DATE:  January  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Schauer  or  Richard  RimUnger, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4733. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  January  6,  1997,  the  Department  of 
Commerce  (The  Department)  issued  the 
notice  of  final  results  of  administrative 
review  of  the  antidumping  duty  orders 
on  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Farts 
Thereof  from  France,  Germany,  Italy. 
Japan,  Singapore,  and  the  United 
Kingdom,  which  has  not  yet  been 
pubhshed  in  the  Federal  Register.  The 
classes  or  kinds  of  merchandise  covered 
by  these  reviews  are  ball  bearings  and 
parts  thereof,  cylindrical  roller  bearings 
and  parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof.  The  reviews 
cover  27  manufacturers/exporters.  The 
review  period  is  May  1.  1994  through 
April  30,  1995. 

After  issuance  of  our  final  results,  we 
realized  that  we  did  not  publish  the 
correct  margin  we  calculated  for  the 
final  results  with  respect  to  ball  bearings 


from  Germany  manufactured  and 
exported  by  FAG. 

Applicable  Statute  and  Regulatkms 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  effective  January  1, 
1995.  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930  (as  amended)  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In 
addition,  all  citations  to  the 
Departments  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11.  1995  (60 
FR  25130). 

Amended  Final  Results  of  Review 

We  have  determined  the  following 
weighted-ayerage  margin  to  exist  for  the 
period  May  1,  1994  through  April  30. 
1995: 


Country 

Company                           j                         Class  or  kind 

Rate 

Germany  

FAG 

Ball  Beannos                          

13.48% 

A  cash  deposit  of  estimated 
antidimiping  duties  based  on  the  above 
margin  shall  be  effective  upon 
publication  of  this  notice  of  amended 
final  results  of  administrative  review  for 
all  shipments^ entered,  or  withdrawn 
from  warehouse,  for  consimiption  on  or 
after  the  date  of  publication,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act  of 
1930  (as  amended).  This  deposit 
requirement  shall  remain  in  effect  until 
pubUcation  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidim[iping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  v^rith 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 


Dated:  January  10,  1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-994  Filed  1-14-97;  8:45  am] 

BiLUNG  CODE  3$10-OS-P 

[A-649-602] 

Certain  Circular  Welded  Carton  Steel 
Pipes  and  Tut>es  from  Thailand: 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
summary:  On  November  1. 1996,  the 
Department  of  Commerce  (the 
Department)  pubhshed  the  final  results 
of  the  administrative  review  of  the 
antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  &T)m  Thailand  (61  FR  56515).  This 
review  covers  Saha  Thai  Steel  Pipe 
Company,  SAF  Steel  F*ipe  Export 
Company,  and  Pacific  Pipe  Company.' 
The  period  of  review  (POR)  is  March  1 , 
1994  through  February  28,  1995. 

On  October  31,  1996,  counsel  for  the 
petitioning  companies  Allied  Tube  & 
Conduit  Corporation,  Sawhill  Tubular 
Division  of  Armco,  Inc.,  American  Tube 


'  The  Department  has  determined  that  Pacific 
Pipe  Company  had  no  U.S.  sale*  during  the  period 
of  review. 


Company,  Inc.,  Laclede  Steel  Company, 
Sharon  Tube  Company,  Wheatland 
Tube  Company,  and  Eagle  Pipe 
("petitioners")  filed  timely  allegations, 
pursuant  to  19  CFR  353.28,  of 
ministerial  and  clerical  errors  with 
regard  to  the  final  results  in  the  1994- 
95  administrative  review  of  the 
antidimiping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand.  Petitioners" 
allegations  were  Limited  to  alleged 
errors  in  calculating  the  dumping 
margin  for  subject  merchandise 
manufactured  by  Saha  Thai.  On 
November  20,  1996,  Saha  Thai  also 
submitted  timely  allegations  of  clerical 
errors.  Saha  Thai  did  not  comment  on 
the  allegations  submitted  by  petitioners. 
EFFECTTVE  DATE:  January  15,  1997. 
FOR  FURTHER  INFORMATXM  CdfTACT: 
James  Rice  or  Jean  Kemp,  AD/CVD 
Enforcement  Group  ID,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone:  (202)  482-0162  or  (202)  482- 
4037,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  othervirise  indicated. 
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all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  as  amended  by  the  interim 
regulations  published  in  the  Federal 
Register  on  May  11,  1995  (60  FR  25130) 

Scope  of  the  Review 

The  products  covered  bv  this 
administrative  review  are  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand.  The  subject 
merchandise  has  an  outside  diameter 
0.375  inches  or  more,  but  not  exceeding 
16  inches.  These  products,  which  are 
commonly  referred  to  in  the  industry'  as 
"standard  pipe"  or  "structural  tubing." 
are  hereinafter  designated  as  "pipe  and 
tube."  The  merchandise  is  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7306.30  1000. 
7306.30.5025.  7306.30.5032. 
7306.30.5040,  7306.30.5055. 
7306.30.5085  and  7306. 30, 5090. 
.■Mthough  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive 

Ministerial  and  Clerical  Errors  in  the 
Final  Results  of  Review 

Petitioners  alleged  that  the 
Department  made  four  ministenal  errors 
in  the  final  results.  First,  petitioners 
contend  that  the  Department 
inadvertently  added  indirect  selling 
expenses  to  the  calculation  of  export 
price.  Second,  petitioners  contend  that 
the  Department  failed  to  include  a 
difference  in  merchandise  adjustment  in 
its  calculation  of  FIJPDOL.  Third, 
petitioners  argued  that  the  Department 
failed  to  include  direct  selling  expenses 
in  the  calculation  of  normal  value  for 
constructed  value.  For  these  three 
allegations,  the  Department  agrees  that 
these  are  ministerial  errors,  and  we  have 
amended  our  final  results  to  correct 
these  errors.  Fourth,  petitioners  alleged 
that  the  Department  failed  to  include 
straightening  labor  and  overhead 
expenses  for  black  pipe  produced  by 
Saha.  The  Department  disagrees  with 
petitioners"  assertion  that  this 
represents  a  ministerial  error.  As  stated 
in  the  verification  report,  the 
straightening  costs  identified  by 
petitioners  relate  to  the  straightening 
which  is  required  following  the 
deformation  that  occurs  during  the 
galvanization  process,  in  the  final 
results  of  administrative  review,  the 
Department  calculated  COP  and  CV  for 
black  pipe  exclusive  of  these 
straightening  costs  because  they  are  not 
incurred  in  the  production  of  black 
pipe. 

Respondents  did  not  object  to 
petitioners'  ministerial  allegations,  but 
on  November  20.  1996.  alleged  that  a 


clerical  error  occurs  in  the  Department's 
calculation  of  COP.  Saha  Thai  alleges 
that  the  Department  double  counted  its 
inventor,'  carrying  costs  in  calculating 
COP.  The  Department  agrees  that  this  is 
a  clerical  error,  and  in  accordance  with 
19  CFR  353.28.  we  have  amended  the 
final  results  to  correct  this  error. 

Saha  Thai  also  contends  that  the 
Department's  model  match  program 
departed  from  prior  practice  in  that  the 
program  searched  only  for  what  the 
Department  considered  best  match 
rather  than  for  subsequent  next-best 
matches  before  resorting  to  CV.  We 
disagree  with  respondents  that  this  is  a 
ministerial  error.  The  issue  of  the  model 
match  program  used  in  this  review  is  a 
methodological  issue.  Consequently,  it 
is  inappropriate  to  change  the  model 
match  program  because  of  an  alleged 
ministerial  error.  See  19  CFR  353.28(d). 
(For  further  information,  see  the 
Decision  Memorandum  from  Joseph  A. 
Spetrini  to  Robert  S.  LaRussa.  Acting 
Assistant  Secretary  for  hnport 
Administration,  dated  December  20, 
1996.  which  is  on  file  in  the  Central 
Records  Unit,  room  B-099  of  the  main 
Commerce  building.) 

Amended  Final  Results  of  Review 

Upon  correction  of  the  ministerial 
errors,  we  have  determined  that  the 
following  margin  exists  for  the  period 
indicated: 


Manufacturer/ 
exporter 

Time  period 

Margin  (per- 
cent) 

Saha  Thai/ 
SAF 

3/1/94-2/28/95 

7.27 

The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  normal  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective,  upon 
publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Thailand  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751  (a)(2)(C)  of  the  Act:'  ( 1 )  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  for  those 
firms  as  stated  above;  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 


review,  or  the  original  investigation,  but 
the  manufacturer  is.  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  15.67 
percent  for  circular  welded  carbon  steel 
pipes  and  tubes,  the  all  others  rate 
established  in  the  LTFV  investigations. 
See  Final  Determination  and 
Antidumping  Duty  Order:  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand.  (51  FR  8341.  March  11. 
1986). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation.  This 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Act  (19  U.S.C.  1675(a)(1))  and  19  CFR 
353.28(c). 

Dated:  January  7,  1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-995  Filed  1-14-97;  8:45  am) 
BILUNG  CODE  3510-OS-P 


The  College  of  New  Jersey;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cuhural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897:  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  4211, 
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U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  96-113.  Applicant: 
The  College  of  New  Jersey,  Trenton,  NJ 
08650.  Instrument:  Electron  Microscope, 
Model  H-7000-S.  Manufacturer:  Hitachi 
Instruments,  Japan.  Intended  Use:  See 
notice  at  61  FR  59417,  November  22, 
1996.  Order  date;  October  9,  1996. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instrument. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
{FR  Doc.  97-925  Filed  1-14-97;  8:45  am] 
BILUNQ  CODE  3S10-OS-P 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instnmients  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnunents 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  vn\h  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  mav  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  96-125.  Applicant: 
Smithsonian  Institution,  National 
Zoological  Park,  3800  Connecticut 
Avenue  NW,  Washington,  DC  20005. 
Instrument:  Biological  Cryostage,  Model 
BCS  196.  Manufacturer:  I.inkam 
Scientific  Instruments  Ltd.,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  develop  optimal  sperm 
cryopreservation  protocols  in 
endangered  species.  It  will  be 
compatible  with  an  existing 
videomicroscope,  permitting  both  direct 


observation  and  video  documentation  of 
sperm  visibility  during  the  freeze-thaw 
process.  Application  accepted  by 
Commissioner  of  Customs:  November 
26,  1996. 

Docket  Number:  96-126.  Applicant: 
Cornell  University.  Purchasing 
Department,  55  Judd  Falls  Road,  Ithaca. 
NY  14850.  Instrument;  IR  Mass 
Spectrometer,  Model  Deltap'"'. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use;  The  instrument  will  be 
used  for  the  high  precision 
determination  of  stable  isotopes  of 
carbon,  hydrogen,  oxygen,  nitrogen,  and 
sulfur  during  studies  of  (1)  water  and 
CO^  flux  in  envirorunental  systems. "(2) 
plant-water-atmosphere  relationships 
and  (3)  artificially  enriched  carbon, 
trace  gases,  and  isotopes  in  carbonates. 
Application  accepted  by  Commissioner 
of  Customs;  November  26,  1996. 

Docket  Number:  96-127.  Applicant: 
U.  S.  Geological  Survey,  Box  25046.  MS 
963,  Denver  Federal  Center.  Denver.  CO 
80225.  Instrument:  SIR  Mass 
Spectrometer  with  Automated  Sample 
Peripherals.  Model  Optima. 
Manufacturer;  Microraass,  United 
Kingdom.  Intended  Use;  The  instrument 
will  be  used  during  mvestigations  to 
determine  the  stable  isotope 
composition  of  the  appropriate 
geological  waters,  rocks  and  mmerals  to 
further  the  understanding  of  the  histor\' 
of  the  earth's  climate  and  wide  range  of 
geological  and  environmental  processes. 
An  additional  use  of  the  instrument  will 
be  to  develop  the  capability  of  analyzing 
extremely  small  samples  for  stable 
isotope  compositions  using  domestic 
manufactured  lasers  for  microsampling. 
Application  accepted  by  Commissioner 
of  Customs:  December  2,  1996. 

Docket  Number:  96-128.  Apphcant; 
Montana  State  University,  Microbiology- 
Department,  109  Lewis  Hall,  P.O.  Box 
17352.  Bozeman,  MT  59717-0352. 
Instrument:  Real-time  Microbial 
Analysis  System,  Model  ChemScan. 
Manufacturer;  Chemunex  SA,  France. 
Intended  Use:  The  instrument  will  be 
used  to  count  the  numbers  of  bacteria  in 
samples  of  water,  wastewater,  soil, 
sediment,  food,  beverage  and  other 
similar  materials.  In  addition,  the 
instrument  will  be  used  for  graduate 
and  imdergraduate  student  research  and 
training.  Application  accepted  by 
Commissioner  of  Customs;  E)ecember  2, 
1996. 

Docket  Number:  96-130.  Apphcant: 
State  University  of  New  York,  Research 
Foundation,  Stony  Brook,  NY  11794. 
Instrument:  Mass  Spectrometer,  Model 
DeltaP*"*.  Manufacturer:  Finnigan  MAT, 
Germany.  Intended  Use;  The  instnmient 
will  be  used  for  studies  concerning  the 
relative  abundances  of  the  isotopes 


carbon-12  to  carbon-13,  oxygen-18  to 
oxygen-16,  hydrogen-1  to  hydrogen-2, 
nitrogen-14  to  nitrogen-15,  and  sulfur- 
34  to  sulfur-36  in  gas  phase  compounds, 
including  atmospheric  carbon 
monoxide,  atmospheric  methane,  sulfur 
hexafluoride,  molecular  nitrogen,  and 
molecular  oxygen.  In  addition,  the 
instrument  will  be  used  for  hands  on 
instruction  of  mass  spectrometry  tmd 
will  be  available  to  graduate  students 
pursuing  advanced  degrees  in  the  earth 
sciences.  Application  accepted  by 
Commissioner  of  Customs;  December  4, 
1996 

Frank  W.  Qreel, 

Director  Statutory  Import  Programs  Staff 
|FR  E>oc  97-924  Filed  1-14-97:  8:45  am] 

BILLING  CODE  3S10-4S-P 


University  of  Southern  Caitfomka; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897:  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211. 
U.S.  Department  of  Commerce,  14lh  and 
Constitution  Avenue,  N.W., 
Washington.  D.C. 

Docket  Number:  95-G61R.  Apphcant: 
University  of  Southern  California.  Los 
Angeles.  CA  90033  Instrument:  3- 
Dimensional  Motion  Analyser,  Model 
Vicon  System  370.  Manufacturer: 
Oxford  Metrics,  Ltd..  United  Kingdom. 
Intended  Use:  See  notice  at  60  FR 
40823,  August  10,  1995. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  exact  synchronization  of 
position  and  force  data  used  in  inverse 
dynamic  analysis  and  (2)  a  unique 
software  suite  permitting  instant 
visualization  of  both  normal  and 
pathological  states  of  motion.  These 
capabihties  are  pertinent  to  the 
applicant's  intended  purposes  and  we 
know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel, 

Director,  Statutory  Iw port  Programs  Staff. 
[FR  Doc.  97-927  Filed  1-14-97;  8:45  am) 

MLUHQCOOC  1B10-OS-P 
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Yale  Univer5ity;Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  DC. 

Docket  Number:  96-102.  Applicant: 
Yale  University.  New  Haven,  CT  06520. 
Instrument:  SIMS  IVS  Console. 
Manufacturer:  Surrey  Medical  Imaging 
Systems  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  61  FR 
55972,  October  30. 1996. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  existing  instrument  purchased  for 
the  use  of  the  applicant.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  October  21,  1996, 
that  the  accessory  is  pertinent  to  the 
intended  uses  and  that  it  knows  of  no 
comparable  domestic  accessory . 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
existing  instrument. 
Frank  W.  Creel, 

Director.  Statutory  Import  Progmms  Staff 
IFR  Doc  97-926  Filed  1-14-97;  8:45  am] 

BILUNG  CODE  1510-OS-P 


[Docket  No.  970109004-7004-01] 
RIN  0625-ZA04 

Amend  Cooperative  Program  to 
Establish  and  Operate  "American 
Business  Centers"  in  ttie  Newly 
Independent  State  of  the  Former  Soviet 
Union 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 
ACTION:  Notice. 


SUMMARY:  Reference  58  FR  36941,  July 

9.  1993.  the  Internationa!  Trade 
Administration  (ITA)  announces  that  it 
will  accept  competitive  proposals  from 
organizations  currently  managing  one. 
or  mort.  American  Business  Center(s)  to 
continue  operations  at  their  respective 
site(s).  Each  organization  currently 
working  with  ITA  under  a  cooperative 
agreement  may  submit  competitive 
proposals  for  up  to  S150,000  in 


additional  Federal  support  to  continue 
operations  for  up  to  an  additional 
twelve  months.  Successful  Applicants 
will  be  funded  by  amending  existing 
cooperative  agreements.  The  total 
amount  of  award  funds  available  is 
$650,000. 

DATES:  Applications  must  be  received 
no  later  than  4:30  pm,  E.S.T..  February 
14.  1997.  Applic:ations  received  after 
that  time  will  not  be  reviewed  by  ITA. 
Applications  will  not  be  accepted  via  e- 
mail  or  facsimile  machine  transmission. 
ADDRESSES:  Applications  must  be 
mailed  or  hand  delivered  to.  and 
Application  Kits  may  be  obtained  from, 
the  U.S.  Department  of  Commerce. 
Room  1235,  HCHB,  Washington,  D.C. 
20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Vivian  Spathopoulos.  Deputy  Director, 
Russia/NIS  Program  Office,  U.S.  & 
Foreign  Commercial  Service.  U.S. 
Department  of  Commerce,  telephone: 
(202) 482-2902. 

SUPPLEMENTARY  INFORMATION:  Proposals 
will  be  reviewed  competitively  against 
the  following  seven  criteria:  Quality  of 
Work  Plan,  30%;  U.S.  Trade  and 
Investment  Opportunities.  30%;  Plan  for 
Self-Sustainability.  10%;  Success  to 
Date.  15%;  U.S.  Small  Business  Utility. 
5%;  Qualifications  of  Applicant,  5%; ' 
and.  Reasonableness  of  Cost,  5%.  The 
application  selection  proce.ss  will  be  the 
same  as  those  published  in  the  July  9, 
1993  Federal  Register  notice  referenced 
above.  ITA  reserves  the  right  to  reject 
any  or  all  of  the  proposals. 

This  announcement  extends  the 
period  of  time  during  which  an 
American  Business  Center  (ABC) 
operator  may  receive  Federal  assistance 
ft-om  three  (03)  to  four  (04)  years  and 
postpones  the  end  date  of  the  program 
from  September  30.  1997  to  September 
30,  1998.  AH  other  terms  and  conditions 
listed  in  the  above  referenced  Federal 
Register  notice  remain  in  effect.  All 
eligible  Applicants  will  be  sent  an 
Application  Kit  via  overnight  mail  or 
other  priority  mail. 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  nor  shall 
a  person  be  subject  to  penalty  for  failure 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  (PRA) 
unless  that  collection  of  information 
displays  a  currently  valid  OMB  control 
number. 

This  action  involves  collections  of 
information  subject  to  the  PRA  and  have 
been  approved  under  control  numbers 
0348-0040.  0348-0043.  0348-0044. 
0348-0046  and  0605-0001. 

ITA  will  accept  only  those 
applications  submitted  by  institutions 


currently  administering  one,  or  more, 
ABC(s)  under  the  terms  of  this  program. 
Incumbent  operators  may  only  apply  to 
secure  additional  funding  to  continue 
operations  at  the  site(s)  where  the 
Applicant  already  operates  an  ABC. 
Applicants  must  submit  separate 
applications  for  each  site. 

Dated:  fanuary  7.  1997. 
Lauri  J.  Fitz-Pegado, 

Assistant  Secretary  and  Director  General.  The 
Commercial  Service. 

(FR  Doc.  97-1011  Filed  1-14-97;  8:45  ami 
BILLING  COOE  3S1»-FP-P 


National  Institute  of  Standards  and 
Technology 

Notice  of  Public  Meeting  on  the 
Fastener  Quality  Act 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  NIST  will  hold  an  open 
meeting  on  February  4,  1997,  to  solicit 
industry  views  on  the  use  of  the 
statistical  process  control  (SPC)  in  the 
manufacture  of  fasteners  under  the 
Fastener  Quality  Act  (Public  Law  101- 
592,  as  amended  by  Public  Law  104- 
113)  (The  Act).  The  purposes  of  the 
meeting  are  to  determine  what  impact, 
if  any,  the  inspection,  testing,  and 
certification  requirements  of  the  Act  and 
regulations  may  have  on  fastener 
manufacturers  who  use  statistical 
process  control  and  to  identify  ways  in 
which  the  requirements  of  the  Act  and 
regulations  might  be  met  by  SPC. 
Fastener  manufacturers.  Major  End 
Users  of  fasteners  (Automobile, 
Aerospace,  Heavy  Machinery,  and 
others),  representatives  of  Consensus 
Standards  Bodies  and  Laboratory 
Accreditation  Organizations,  and 
academics  with  appropriate  engineering 
expertise  are  invited  to  make 
presentations  not  exceeding  15  minutes 
each  during  the  meeting. 
DATES:  The  meeting  will  be  held  on 
February  4.  1997.  from  9:00  a.m.  until 
5:00  p.m.  Individuals  and  organizations 
wishing  to  present  information  orally 
during  the  meeting  must  contact  NIST 
not  later  than  January  24,  1997,  to 
request  time,  not  to  exceed  15  minutes, 
on  the  program. 

ADDRESSES:  The  meeting  will  take  place 
in  the  Green  Auditorium, 
Administration  Building  (Bldg.  101).  at 
NIST  in  Gaithersburg,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Individuals  and  organizations  wishing 
to  present  information  orally  during  the 
meeting  should  contact  Mr.  David 
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Edgerly,  Deputy  Director,  Technology 
Services,  NIST^  telephone  301-975- 
4510,  telefax  301-975-2183.  All  other 
questions  should  be  directed  to  Dr. 
Subhas  Malghan,  Program  Manager, 
Fastener  Quality  Act,  Building  820, 
Room  306,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  Maryland  20899: 
telephone  301-975-6101,  telefax  301- 
975-2183. 

SUPPLEMENTARY  INFORMATION: 
The  agenda  for  the  meeting  is: 

1.  Welcome  and  opening  remarks. 

2.  NIST  overview  of  SPC  issues  raised 
by  industry. 

3.  Statements  by  members  of  the 
public  on  the  issues. 

4.  Discussion  of  potential  solutions. 

5.  Next  Steps  (NIST). 
Various  industries,  including 

automobiles,  aerospace,  and  heavy 
machinery  industries  have  established 
quality  assurance  programs  as  a  means 
of  assuring  quality  parts  and  materials 
from  large  networks  of  suppliers,  and 
have  invested  considerable  energy  and 
expense  in  developing  such  systems. 
Companies  supplying  fasteners  under 
quality  assurance  systems  (such  as 
QS9060),  have  also  invested 
considerable  energy  and  expense  in 
putting  quality  systems  in  place  and  in 
getting  registered  to  them  as  a  condition 
of  supplying  fasteners  to  major  end 
users.  NIST  has  heard  from  some 
representatives  of  industry  that  the 
Fasteners  Quality  Act's  reliance  on  lot 
control  and  final  inspection  of  fasteners 
may  be  inconsistent  with  and  may  not 
meet  the  standards  of  modem  mass 
production  using  statistical  process 
control. 

The  proposed  meeting  is  for  the 
purpose  of  addressing  these  issues  and 
to  provide  a  forum  for  discussion  of 
possible  solutions  under  the  Act  and 
regulations.  NIST  would  like  to  hear 
from  a  variety  of  sources  including  the 
aerospace,  automobile  and  heavy 
machinery  industries,  fastener 
manufacturers  who  supply  such 
industries  on  the  use  of  statistical 
process  control  under  quality  assurance 
plans  similar  to  QS9000,  and  interested 
academics.  Also,  because  reliance  upon 
existing  consensus  standards  and 
specifications  is  a  cornerstone  of  the 
Fastener  Quality  Act,  representatives  of 
consensus  standards  organizations  are 
invited  to  discuss  efforts  underway  to 
recognize  statistical  process  control  in 
fastener  standards  and  specifications. 
Similarly,  some  fastener  manufacturers 
rely  on  in-process  measurements  of 
critical  fastener  parameters  by 
manufacturing  f)ersonnel  rather  than 
upon  final  testing  of  such  parameters  by 


an  accredited  laboratory.  Because  SPC 
may  implicate  laboratory  accreditations 
under  the  Act  and  regulations, 
laboratory  accreditation  bodies  are  also 
invited  to  present  their  views. 

Dated:  )anuary  8. 1997. 
£laine  Bunten-Mines, 

Acting  Associate  Director. 

|FR  Doc.  97-942  Filed  1-14-97;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

NOAA  Coastal  Ocean  Data  Workshop 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Comjnerce. 
ACTION:  Notice  of  workshop. 

SUMMARY:  The  National  Oceanographic 
Data  Center  (NODC)  of  the  National 
Environmental  Satellite,  Data,  and 
Information  Service  (NESDIS)  and  the 
Coastal  Services  Center  (CSC)  of  the 
National  Ocean  Service  (NOS)  in  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  and  the 
University  of  Rhode  Island  Graduate 
School  of  Oceanography  (GSO)  are  co- 
sponsoring  a  NOAA  Coastal  Ocean  Dat- 
Workshop  on  March  11-13.  1997.  The 
purpose  of  the  workshop  is  to  enhance 
NOAA's  ability  to  meet  the 
requirements  of  its  customers  in  the 
coastal  ocean  community  regarding  data 
and  information  management;  and  to 
encourage  formation  of  additional 
partnerships  and  joint  ventures. 
DATES:  The  workshop  will  take  place  on 
March  11-13,  1997.  It  will  begin  at  8:30 
a.m.  on  the  11th,  and  end  at  12  noon  on 
the  13th. 

ADDRESSES:  The  workshop  will  be  held 
at  |.  Seward  Johnson  Marine  Education 
and  Conference  Center  at  the  Harbor 
Branch  Oceanographic  Institution  in 
Fort  Pierce.  FL.  Parties  interested  in 
participating  in  the  workshop  should 
contact  Roz  Cohen  (NODC)  at  301-713- 
3267  xl46  by  close  of  business  on 
January"  30,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roz  Cohen  (NODC)  at  301-713-3267 
xl46. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  workshop  is  to  enhance 
NOAA's  ability  to  meet  the 
requirements  of  its  customers  in  the 
coastal  ocean  community  by: 
— Providing  a  forum  for  individuals  in 
the  coastal  ocean  community  to 
present  their  requirements  regarding 
data  and  information  management, 
product  development,  and  synthesis: 


— Increasing  knowledge  and  awareness 
of  NOAA's  activities  within  the 
coastal  ocean  community  in  the  areas 
of  data  and  information  management, 
synthesis,  and  pioduct  development; 

— Providing  additional  opportunities  for 
NOAA  to  form  partnerships  and  joint 
ventures  with  its  partners  in  the 
coastal  ocean  community:  and 

— Being  responsive  to  the  new  Ocean 
Partnership  Program. 

The  workshop  will  include  about  80 
participants  from  Federal,  state,  and 
local  government  agencies,  academia, 
the  private  sector,  and  the  general 
public.  It  will  consist  of  a  series  of 
plenary  and  smaller  working  group 
sessions.  The  major  areas  addressed  will 
be  (1)  identification  of  data  required  to 
address  major  regional  and  national 
Loastal  ocean  issues  and  scientific 
research  priorities;  (2)  identification  of 
specific  data  management  requirements: 
data  types,  levels  of  precision,  national 
and  international  standards,  levels  of 
quality  control  metadata  and 
documentation,  formats,  accessibility, 
timeliness,  synthesis  products,  etc.,  and 
(3)  potential  partnerships,  joint 
ventures,  and  networking  to  implement 
the  recommendations. 

The  National  Oceanographic  Data 
Center  is  one  of  several  environmental 
data  centers  managed  by  the  National 
Oceanic  and  Atmospheric 
Administration.  The  headquarters  office 
of  NOIX  is  located  in  Silver  Spring. 
MD.  There  are  five  field  offices 
collocated  with  major  government  or 
private  oceanographic  laboratories  in 
Woods  Hole.  MA:  Miami.  FL:  La  lolla. 
CA:  Seattle.  WA,  and  Honolulu.  Hawaii, 
NODC  houses  the  world's  largest 
collection  of  publicly  available 
oceanographic  data,  including  coastal 
ocean  holdings.  The  primary  mission  of 
NODC  is  to  ensure  that  oceanographic 
data  collected  at  great  cost  are 
maintained  in  a  permanent  archive  that 
is  easily  accessible  to  the  world  science 
community  and  to  other  users.  NODC 
does  not  conduct  any  data  collection 
programs  of  its  own;  it  ser\es  solely  as 
a  repositor\  and  dissemination  facility 
for  data  collected  by  others.  In  this 
capacitv.  NODC  acquires,  processes. 
archives,  analyzes,  and  disseminates 
global  oceanographic  data:  and  develops 
analvlical  and  descriptive  produe^.s  to 
meet  user  requirements.  NODC  also 
operates  World  Data  Center-A  for 
Oceanography  and  the  NOAA  Library. 

Each  year  the  NODC  responds  to 
thousands  of  requests  for  oceanographic 
data  and  information  from  national  and 
international  customers  in  Federal. 
state,  and  local  government  agencies, 
the  private  sector,  non-profit . 
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organizations,  academia,  and  the  general 
public. 

The  National  Oceanic  and 
Atmospheric  Administration  Coastal 
Services  Coastal  Services  Center  is  a 
coastal  resource  advisory  center  that 
draws  on  the  expertise  of  NOAA  and  its 
partners  to  address  critical  coastal 
resource  issues.  Established  in  1994.  in 
Charlestown.  South  Carolina,  the 
Center's  mission  is  to  identify,  develop, 
arid  facilitate  the  use  of  technologies 
and  information  that  support 
sustainable  use  and  management  of 
coastal  resources.  The  Coastal  Services 
Center  bridges  the  gap  between  coastal 
scientists  and  resource  managers  by 
bringing  Center  staff,  technologies,  and 
outside  partner  expertise  to  bear  on 
national  problems  related  to  coastal 
ecosystems  and  economies.  The  Center 
focuses  primarily  on  issues  of  resource 
management,  land  use  impacts,  and 
habitat  loss  as  well  as  coastal  hazards 
and  cumulative  secondary  impacts  of 
coastal  development.  Clients  of  the 
Coastal  Services  Center  include  coastal 
resource  managers,  policy  makers, 
scientists,  environmental  organizations, 
coastal  and  marine  science  educators, 
and  private  business  people.  The  Center 
deUvers  information  to  the  coastal 
resource  community  through  advisorv- 
services.  Internet  World  Wide  Web 
service,  information  bases,  summary 
reports,  training  workshops,  short 
courses,  conferences,  seminars,  fact 
sheets  and  publications. 

The  Graduate  School  of 
Oceanography  of  the  University  of 
Rhode  Island  is  one  of  the  largest  and 
most  widelv  known  graduate  schools  of 
oceanography  in  the  United  States.  It 
has  joined  with  NOAA  as  a  partner  in 
establishing  a  national  coastaJ  data 
network  because  it  has  particular 
strengths  in  coastal  oceanographv  and 
in  distributed  ocean  data  systems,  has 
one  of  the  largest  marine  science 
libraries  in  the  world,  and  is  the 
location  of  the  Sea  Grant  Depository. 
The  University  has  been  a  nationalSea 
Grant  College  since  1971.  and  in  1989 
it  was  designated  a  NOAA  Center  of 
Excellence  in  coastal  marine  science. 

Dated.  lanuary  9,  1997. 
Ronald  L.  Fauquet, 
Deputy  Director.  National  Oceanographic 


Data  Center 
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P.D.  010797C] 

North  Pacific  Fishery  Management 
Council;  Committee  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  public  meeting. 


SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  Halibut 
Subsistence  Committee  will  hold  a 
meeting  in  Anchorage.  AK. 
DATES:  The  meeting  will  be  held  on 
January  22,  1997,  beginning  at  10:00 
am 

ADDRESSES:  The  meeting  will  be  held  at 
the  University  of  Alaska.  Observer 
Training  Center.  707  A  Street,  Room 
205,  Anchorage,  AK. 

Council  adarpss:  North  Pacific 
Fishery  Management  Council.  605  W. 
4th  Ave..  Suite  306.  Anchorage,  AK 
99501-2252 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
DiCosimo;  telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
Halibut  Subsistence  Committee  was 
appointed  by  the  Council  to  review 
existing  haUbut  regulations  as  they 
pertain  to  subsistence  users  and  provide 
the  Council  with  advice  and  direction 
on  regulation  of  halibut  subsistence 
fisheries.  This  first  meeting  will  include 
discussions  of: 

1.  Eligible  users; 

2.  Eligible  communities; 

3.  Qualifying  gear;  and 

4.  Minimum  size  of  halibut. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen.  907-271-2809.  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated   lanuary  9.  1997. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen/ice. 
IFR  Doc.  97-1008  Filed  1-14-97;  8:45  am] 
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[i.D.  010797BJ 

North  Pacific  Fishery  Management 
Council;  Committee  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  Joint  Committee  of  the 
Alaska  Board  of  Fisheries  and  North 


Pacific  Fishery  Management  Council 
(Council)  will  hold  a  meeting  in 
Anchorage,  AK. 

DATES:  The  meeting  will  be  held  on 
January  19.  1997.  beginning  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  University  of  Alaska.  Observer 
Training  Center,  707  A  Street.  Room 
205.  Anchorage.  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage.  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
DiCosimo,  telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  The  Joint 
Committee  of  the  Alaska  Board  of 
Fisheries  and  the  Council  was 
appointed  to  develop  a  protocol  for 
future  groundfish  management  off 
Alaska.  This  meeting  will  include 
discussions  of: 

1.  October  1996  Board  action  to 
develop  a  state  water  Pacific  cod  fishery 
in  the  Gulf  of  Alaska; 

2.  December  1996  Council  discussion 
of  Board  action; 

3.  Other  groundfish  fisheries  under 
joint  management;  and 

4.  Development  of  recommendations 
to  the  Board  and  Council  for  a  protocol 
for  joint  review  of  future  groundfish 
management  proposals. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen.  907-271-2809.  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated:  January  9,  1997. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  97-1009  Filed  1-14-97;  8:45  am) 
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n.D.  010797E] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Salmon  Technical  Team  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  begin  at  10:00 
a.m.  on  January  21, 1997,  and  will 
continue  from  approximately  8:00  a.m. 
to  5:00  p.m.  each  day  through  January 
24,  1997. 
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ADDRESSES:  The  meeting  will  be  held  at 
the  Council  office  in  Portland,  OR. 
Council  address:  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  [}r. 
John  Coon,  Salmon  Management 
Coordinator;  telephone:  (503)  326- 
6352. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  a  work  session  of  the  Salmon 
Technical  Team  to  draft  the  1997  stock 
status  report,  "Preseason  I:  Stock 
abundance  Analysis  for  1996  Ocean 
Salmon  Fisheries."  The  final  report  will 
be  distributed  to  the  public  and 
reviewed  by  the  Council  at  its  March 
meeting  in  Portland,  OR. 

Special  Acconunodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxihary  aids  should  be  directed  to  Eric 
W.  Greene  at  (503)  326-6352  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  January  9,  1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  97-1006  Filed  1-14-97:  8:45  am] 
BHJJNQ  CODE  3610-23-F 
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South  Atlantic  Fishery  Management 
Council;  Teleconference 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  the  Scientific  and 
Statistical  Committee  (Committee)  and 
the  ad  hoc  Bycatch  Reduction  Device 
(BRD)  Advisory  Panel  (AP)  via 
conference  call.  The  Committee  and  AP 
will  provide  additional  technical 
recommendations  on  the  development 
of  a  BRD  testing  protocol.  This  protocol 
will  specify  minimum  data 
requirements,  outline  a  basic 
experimental  design,  and  recommend  a 
statistical  technique  for  testing  and 
analyzing  new  or  modified  BRDs. 
DATES:  The  meeting  will  be  held  on 
January  27.  1997,  at  2:00  p.m. 
ADDRESSES:  The  following  two  hstening 
locations  will  be  provided  to  allow  the 
public  to  hear  the  Committee  and 
Advisory  Panels'  deliberations  on  the 
BRD  testing  protocol: 

1.  Charleston,  SC— South  Atlantic 
Fishery  Management  Council,  One 


Southpark  Circle,  Suite  306,  Charleston, 
SC  29407-4699;  telephone:  (803)  571- 
4366. 

2.  St.  Petersburg,  FL— NMFS 
Southeast  Regional  Office,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702;  telephone:  (813) 
570-4301. 

Council  address:  South  Atlantic 
Fishery  Management  Council;  One 
Southpark  Qrcle,  Suite  306;  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT; 
Susan  Buchanan,  Public  Information 
Officer;  telephone:  (803)  571-4366;  fax: 
(803)  769-4520:  email: 
susan_buchanan@safmc .  nm  fs.gov 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabihties.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Council  office  (see  ADDRESSES)  by 
January  20,  1997. 

Dated:  January  9,  1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service 
[PR  Doc.  97-1007  Filed  1-14-97;  8:45  am] 
BH.LINQ  CODE  3510-22-F 


Final  Certification  for  the 
Consolidation  of  70  Weather  Service 
Offices  (WSOs) 

ACTION:  Notice. 

SUMMARY:  On  January  2,  1997  the  Under 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere'epproved  and  transmitted 
70  consolidation  certifications  to 
Congress. 

EFFECTIVE  DATE:  January  15.  1997. 
ADDRESSES:  Requests  for  copies  of  the 
final  consolidation  certification 
packages  should  be  sent  to  Tom  Beaver. 
Room  09356,  1325  East-West  Highwav. 
Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  Scanlon  at  301-713-1698  ext  151. 
SUPPLEMENTARY  INFORMATION:  The  70 
consohdation  certifications  were 
comprised  of  three  groups  as  described 
and  listed  below.  The  first  group, 
consisting  of  42  consolidations,  were 
proposed  and  the  60-day  public 
comment  period  commenced  upon 
publication  of  three  Federal  Register 
notices  between  December  1995  and 
February  1996.  There  were  no  public 
comments  received.  The  Modernization 
Transition  Committee  (MTC)  considered 
and  endorsed  these  42  consohdation 
certifications  at  its  April  24,  1996 
meeting,  concluding  that  these 
certifications  would  not  result  in  any 
degradation  of  service. 


1)  Akron.  OH 

2)  Atlantic  City,  NJ 

3)  Apalachicoia,  FL 

4)  Baltimore,  MD 

5)  Bristol,  TN 

6)  Cape  Hatteras,  NC 

7)  Columbus.  OH 

8)  Concord.  NH 

9)  Colorado  Springs.  CO 

10)  Concordia,  KS 

11)  Dayton,  OH 
irJDavtona  Beach,  FL 

13)  Dei  Rio.  TX 

14)  Detroit.  Ml 

15)  Grand  Island,  NE 

16)  Harrisburg.  PA 

17)  Hartford.  CT 

18)  Havre.  MT 

19)  Helena,  MT 

20)  ICansas  Citv,  MO 

21)  ICnoxville.TN 

22)  Lynchburg.  VA 

23)  Mansfield.  OH 

24)  Moline.  IL 

25)  New  York  City,  NY 

26)  Norfolk.  VA 

27)  Pensacola.  FL 

28)  Port  Arthur.  TX 

29)  Portland,  ME 

30)  Providence.  RJ 

31)  Raleigh.  NC 

32)  Richmond,  VA 

33)  Roanoke.  VA 

34)  Rockford,  IL 

35)  Toledo.  OH 

36)  Tupelo.  MS 

37)  Waco,  TX 

38)  West  Palm  Beach,  FL 

39)  WilUamsport,  PA 

40)  Wibnington.  DE 

41)  Worcester.  MA 

42)  Youngstown.  OH 

The  second  group,  consisting  of  18 
consolidations,  were  proposed  and  the 
60-day  public  comment  period 
commenced  upon  pubUcation  of  two 
Federal  Register  notices  in  between 
March  and  April  1996.  Two  public 
comments  were  received;  one  with 
regard  to  WSO  Bakersfield,  CA  and  one 
vdth  regard  to  WSO  Indianapolis.  IN. 
These  comments  and  responses  are  set 
forth  here  for  reference. 

Comment:  A  comment  from  Sean 
Boyd.  KSEE  24  Television,  Fresno. 
Cahfomia  questioned  the  WSR-88D 
precipitation  algorithm.  He  stated, 
"Initially.  1  have  concerns,  which  were 
unfounded,  about  the  potential  health 
hazards  forlhose  in  close  proximity  to 
the  WSR-88D  Those  concerns  have 
long  been  put  to  rest  now.  There  is  no 
question  that  the  WSR-88D  is  the  finest 
tool  to  date  for  the  detection  of  severe 
weather,  and  for  precipitation  estimates. 
Regarding  the  former:  severe  weather  in 
central  California  is  rare;  however  the 
rules  for  such  episodes  are  different 
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here  than  areas  east  of  the  Rockies,  and 
the  algorithms  for  the  site  in  Hanford 
could  probably  use  a  httle  "tweaking." 
Please  don't  ask  me  to  be  specific;  I  am 
not  a  mathematician.  But  from  what  I 
have  learned  about  the  device,  havmg 
taken  Les  Lemon's  short  course,  there 
are  certain  parameters  that  are.  to  an 
extent,  adjustable.  Regarding  the  latter: 
it  seems  precipitation  estimates  are  very 
good,  and  we  get  excellent  ground  truth 
from  our  weather  spotters,  members  of 
the  Association  of  Central  Cahfomia 
Weather  Observers,  whose  numbers  are 
in  the  hundreds.  Correct  me  if  I'm 
wrong,  but  I  have  heard  that  there  is 
occasional  trouble  at  the  Hanford  site 
with  the  88D  not  clicking  into  the 
precipitation  mode,  when  there  is 
precipitation  reaching  the  ground  here." 
Response:  The  precipitation  algorithm 
has  three  modes  of  execution;  Category 
0 — no  precipitation  within  124nm  of  the 
RDA;  Category  1 — significant 
precipitation  within  124nm  of  the  RDA; 
and  Category  2 — insignificant 
precipitation  within  124nm  of  the  RDA. 

These  modes  are  selected 
automatically  by  the  software,  but  the 
selection  can  be  adjusted  through 
parameters.  The  criteria  to  determine 
which  level  is  active  at  any  given  time 
is:  (1)  The  reai  coverage  of  the  echoes, 
and  (2)  the  intensity  of  the  echoes. 
Category  1  and  2  generate  precipitation 
products;  category  0  does  not.  San 
Joaquin  Valley  NWSO  (Hanford  WSR- 
88D  site)  had  one  occurrence,  where 
through  a  combination  of  clutter 
suppression  and  precipitation  categor\' 
setUngs,  precipitation  products  were  not 
generated.  This  occurred  as  a  light 
precipitation  event  moved  into  the  area 
San  Joaquin  Valley  NWSO  forecasters 
quickly  diagnosed  the  problem,  and  it 
has  not  occurred  again. 

Comment:  One  comment  was  received 
from  Jerry  Salerno.  Terre  Haute 
Automated  Flight  Service  Station 
(AFSS).  His  comment  included  the 
following  comments  received  from  four 
Specialists: 

"Specialist  1.  Has  observed  little  change  in 
the  elimination  of  AP  Has  noticed  that,  at 
times,  the  sensitivitv'  of  the  WSR-88D  seems 
to  increase,  thus  showing  strong  precipitation 
echoes  when  only  clouds  or  virga  are  present 

Specialist  2.  Has  noted  improvement 
Before  the  "clean  up",  echoes  would  be 
shown  beyond  an  area  of  thunderstorms 
when  SA's  reported  no  precipitation  in  that 
area.  Also  noted  at  night  and  morning, 
frequent  large  circles  of  "echoes'  around 
many  radar  sites  simultaneously 

Specialist  3  On  5/15/96.  prior  to  1200Z 
through  approximately  1300Z.  large  area  of 
AP  was  observed  in  extreme  southern  Illinois 
and  western  Kentucky— more  than  100  miles 
from  the  nearest  precipitation. 


Specialist  4  On  5/17/96  at  1800Z,  ground 
clutter/AP  was  noted  around  LOT,  IND, 
MPX.  OHX,  and  MRX  radar  sites." 

Response:  On  June  10,  Dave  Tucek, 
WCM  NWSFO  Indianapolis,  called  the 
Terre  Haute  AFSS  to  discuss  their  radar 
concerns.  Dave  spoke  with  Cynthia 
Cole,  Assistant  Manager  of  Programs, 
Mark  Carver,  Training  Specialist,  and 
Jerry  Salerno  Their  position  has  not 
changed  since  original  discussions 
during  the  Confirmation  of  Services 
process.  They  know  that  AP  and  ground 
clutter,  which  were  not  encoded  in  the 
ROB  before  the  WSR-88D,  are  now 
encoded  by  the  AUTOROB  program  and 
a  potential  source  of  erroneous 
interpretation  by  briefers.  They  are 
satisfied  the  NWS  is  working  toward  a 
solution,  but  want  to  see  this  non- 
precipitation  data  eliminated  or  reduced 
to  a  point  it  does  not  cause  confusion 
for  the  briefers.  The  AFSS  briefers  were 
trained  to  recognize  non-precipitation 
patterns  through  time-lapse  monitoring, 
and  by  comparison  of  radar  echoes  to 
satellite  data,  lightning  data  and  ground 
truth  data.  The  AFSS  briefers  prefer  not 
to  use  the  AUTOROB  anymore  for 
verification  because  of  the  AP  and 
ground  clutter  encoding.  They  are 
concerned  they  may  mis-interpret 
ground  clutter  as  a  thunderstorm,  or 
worse,  a  thunderstorm  as  ground  clutter. 
Despite  the  improved  filtering  the  NWS 
has  incorporated  this  April  through  the 
use  of  Hourly  Digital  Precipitation, 
ground  clutter  still  exists  as  shown  by 
the  AFSS  example  cases  in  May.  Dave 
also  spoke  to  Mike  Edwards  ofKavouris 
(which  5fupplies  the  AFSS  ratlar  data) 
about  their  filtering  methods  on  ground 
clutter.  Kavouris  does  not  filter  single 
site  radar  data  but  does  employ 
extensive  filtering  techniques  in  their 
Composite  Radar  Image.  But  still, 
despite  filtering  techniques  employed 
by  the  NWS  and  by  Kavouris,  ground 
clutter  still  occurs  and  is  a  concern.  And 
this  is  an  issue  for  all  radar  sites,  not 
just  Indianapolis.  The  Terre  Haute 
Flight  Service  did  not  feel  a  need  for 
additional  training  from  the 
Indianapolis  NWSFO  staff.  They 
appreciated  our  offers  for  help  but  felt 
further  solutions  would  require 
decisions  and  actions  at  national  NWS 
and  FAA  levels.  They  again  appreciate 
NWS'  efforts  but  would  still  like  ground 
clutter  suppression  improved  further. 
Regarding  the  events  in  question  that 
were  listed  in  the  Federal  Register, 
NWS  Indianapolis  had  no  archive  data 
available.  Other  NWS  office's  clutter 
suppression  techniques  and  Kavouris' 
filter  techniques  and  data  displav  are 
not  well  known  either.  Despite  these 
limitations,  Dave  was  familiar  with  the 


problems  the  briefers  experienced  and 
provided  the  following  comments  to 
those  cases.  Specialist  1  had  observed 
little  change  to  the  elimination  of  AP.  At 
Indianapolis,  we  invoke  different 
Clutter  Suppression  Regions  based  on 
the  degree  of  AP  occurring.  This 
filtering  reduces  the  amount  of  AP  but 
typically  does  not  eliminate  it. 
Specialist  1  also  commented  on 
apparent  sensitivity  changes  leading  to 
strong  precipitation  echoes  where  only 
clouds  or  virga  were  present.  This  likely 
resulted  from  a  radar  site  switching 
from  Precipitation  Mode  to  Clear  Air 
Mode.  Clouds  and  virga  are  often 
detected  in  Clear  Air  Mode  but  not  in 
Precipitation  Mode  due  to  longer 
sampling  times  and  greater  sampling 
density.  On  a  Kavouris  composite, 
clouds  and  virga  appear  as  weak  echoes. 
On  a  Kavouris  single  site  display, 
clouds  and  virga  may  be  interpreted  as 
strong  precipitation  echoes  because  the 
color  scheme  for  weak  echoes  is  similar 
to  the  composites  colors  for  strong 
echoes.  The  briefers  must  recognize  that 
a  particular  color  may  represent 
different  intensities  on  composite  data 
and  single  site  data.  Specialist  2  noted 
improvement  because  of  the  lack  of 
echoes  occurring  behind  an  area  of 
thunderstorms.  This  was  likely 
coincidence  that  AP  was  not  occurring 
behind  the  thunderstorms.  Specialist  2 
also  noted  fi^quent  large  circles  of 
echoes  around  many  radar  sites  during 
the  night  and  morning.  This  is  typical 
AP  many  radar  sites  display  at  these 
times  of  day.  Moisture  and  temperature 
stratifications  overnight  yield 
atmospheric  density  discontinuities 
which  lead  to  animalous  beam 
refraction  or  AP.  Unless  clutter 
suppressions  are  invoked  at  each 
individual  site,  this  AP  signature  will 
not  disappear  until  atmospheric 
conditions  change,  which  is  usually  late 
morning.  Specialist  3  noted  on  5/15/96 
a  large  area  of  AP  over  southern  Illinois 
and  western  Kentucky  more  than  100 
miles  from  any  rain.  "These  locations  are 
beyond  our  radars  display  range  but  are 
the  typical  AP  patterns  that  occur  at 
many  sites  for  reasons  mentioned  in  the 
above  paragraph.  Specialist  4  noted  on 
5/17/96  at  1800Z  ground  clutter/AP 
patterns  occurring  at  LOT,  IND,  MPX, 
OHX.  and  MRX  radar  sites.  I  cannot 
attest  to  weather  conditions  at  sites 
other  than  IND.  This  was  a  rather 
uncommon  event.  Anomalous 
Propagation  does  not  normally  occur  in 
the  early  afternoon  because  layer 
stratification  has  been  destroyed  by 
convective  mixing.  In  this  case, 
Indianapolis'  ground  was  very  wet  due 
to  nearly  one  inch  of  rain  on  5/15  and 


UMI 


Federal  Register  /  Vol.  62,  No.  10  /  Wednesday,  January  15,  1997  /  Notices 


2139 


nearly  5  inches  of  rain  since  May  1.  A 
strong  temperature  inversion  over 
Indiana  at  midday  on  the  17th  likely 
resulted  in  strong  moisture  gradients 
leading  to  the  AP  experienced.  In 
conclusion,  the  Terre  Haute  AFSS  is 
satisfied  with  NWS  efforts  to  improve 
radar  data  but  still  wants  to  see  further 
improvement.  In  our  opinion,  the  AFSS 
specialists  can  recognize  AP  and 
correctly  distinguish  precipitation  and 
non-precipitation  targets  for  pilots.  We 
conclude  the  Indianapolis  WSR-88D  is 
meeting  the  needs  of  our  customers. 

The  MTC  considered  these  18 
consolidation  certifications  and  the 
public  comments  received,  and 
endorsed  them  at  its  June  27,  1996 
meeting,  concluding  that  these 
certifications  would  not  result  in  any 
degradation  of  service. 

(1)  WSO  Allentown,  PA 

(2)  WSO  Atlanta,  GA 

(3)  WSO  Bakersfield,  CA 

(4)  WSO  Beckley,  WV 

(5)  WSO  Bridgeport,  CT 

(6)  WSO  Charleston,  WV 

(7)  WSO  Columbus,  GA 

(8)  WSO  Dubuque,  LA 

(9)  WSO  Elkins,  WV 

(10)  WSO  Huntington,  WV 

(11)  WSO  Indianapolis,  IN 

(12)  WSO  Us  Vegas,  NV 

(13)  WSO  Lubbock,  TX 

(14)  WSO  Macon,  GA 

(15)  WSO  Minneapolis,  MN 

(16)  WSO  Portland,  OR 

(17)  WSO  Salem,  OR 

(18)  WSO  Wilkes-Barre,  PA 

The  third  group,  consisting  of  10 
consolidations,  were  proposed  and  the 
60-day  public  comment  period 
commenced  upon  publication  of  a 
Federal  Register  notice  in  July  1996. 
There  were  no  public  comments 
received.  The  MTC  considered  and 
endorsed  these  10  consolidation 
certifications  at  its  September  19,  1996 
meeting,  concluding  that  these 
certifications  would  not  result  in  any 
degradation  of  service. 

(1)  WSO  Baton  Rouge.  LA 

(2)  WSO  Columbia.  MO 

(3)  WSO  Des  Moines,  lA 

(4)  WSO  Lansing.  MI 

(5)  WSO  Lexington,  KY 

(6)  WSO  Lincoln,  NE 

(7)  WSO  Louisville,  KY 

(8)  WSO  Montgomery,  AL 

(9)  WSO  Siox  City,  L\ 

(10)  WSO  St.  Louis,  MO 
After  considering  any  public 

comments  received  and  the  MTC 
endorsements,  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere 
approved  all  70  consolidation 
certifications  and  transmitted  them  to 
Congress  on  January  2,  1997. 


Certification  approval  authority  was 
delegated  from  the  Secretary  of 
Commerce  to  the  Under  Secretary  in 
June  1996.  The  NWS  is  now  completing 
the  certification  requirements  by 
publishing  the  final  consolidation 
certifications  in  the  Federal  Register. 

Elbert  W.  Friday,  Ir., 

Assistant  Administrator  for  Weather  Senices. 
|FR  Doc.  97-892  Filed  1-14-97.  8:45  am] 
BILUMG  CODE  3510-1 2-U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Semiconductor 
Technoiogy  Council 

ACnON:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  the  Semiconductor 
Technology  Council  will  hold  its  sixth 
meeting.  The  Council's  mission  is  to: 
link  industry  and  national  security 
needs  to  opportunities  for  cooperative 
investments,  foster  precompetitive 
cooperation  among  industry, 
government  and  academia,  recommend 
opportunities  for  new  R&D  efforts  and 
potential  to  rationalize  and  align  on- 
going industry  and  government 
investments.  Part  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act,  and  pursuant  to  the 
appropriate  provisions  of  Section 
552b{c)(3)  and  (4),  Title  5,  U.S.C.  There 
vdll  be  an  open  session  from  1:30  p.m. 
to  2:00  p.m. 

DATES:  January  27,  1997. 
ADDRESSES:  Washington  Room,  Key 
Bridge  Marriott,  1401  Lee  Highway. 
ArUngton,  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kaigham  J.  Gabriel,  Director.  DARPA/ 
ETO,  3701  N.  Fairfax  Drive.  Arlington. 
VA  22203-1714;  telephone:  703/696- 
2252. 

Dated:  January  9.  1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  E>oc.  97-889  Filed  1-14-97;  8:45  am] 

BA.IJNQ  CODE  5000  04  M 


Department  of  the  Army 

Notification  of  Location  and  Hours  of 
Operation  for  Armed  Forces  Discharge 
Review/Correction  Board  Reading 
Room 

AGENCY:  Army  Rfeview  Board  Agency. 


ACTION:  Notice. 


SUMMARY:  In  comphance  with  DoD 
Directive  1332.28Dlf.  the  Secretan,-  of 
the  Army  hereby  gives  notice  of  the 
location,  hours  of  operation  and  similar 
types  of  information  regarding  the 
Reading  Room.  The  Reading  Room  is 
located  in  the  Pentagon.  Room  2E123. 
Effective  February  15.  1997,  the  hours  of 
operation  are  Thursday  from  7:30  am  to 
4:00  pm. 

FOR  FURTHER  INFORMATION  CONTACT: 
CPT  Bronte  1.  Flood,  Army  Review 
Board  Agency.  1941  Jefferson  Davis 
Highway,  Qy-stal  Mall  #4.  Room  204. 
Arlington.  VA  22202. 
SUPPLEMENTARY  INFORMATION:  Discharge 
Review  Board  (DRB)  documents  made 
available  for  public  inspection  and 
copying  are  located  in  the  Reading 
Room.  The  documents  are  indexed  in  a 
usable  and  concise  form  so  as  to  enable 
the  pubhc,  and  those  who  represent 
applicants,  to  isolate  from  all  decisions 
that  are  indexed,  those  cases  that  may 
be  similar  to  an  applicant's  case  and 
that  indicate  the  circumstances  under  or 
reasons  for  which  the  DRB  or  the 
Secretary  concerned  granted  or  denied 
relief. 

Gregory  D.  Showalter. 

Army  Federal  Register  Liaison  Officer 
[FR  Doc.  97-916  Filed  1-14-97;  8:45  am] 

BILUNQ  CODE  3710-00-U 


Corps  of  Engineers 
Regulatory  Guidance  Letter  96-2 

AGENCY:  U.S.  Ann\  Corps  of  Engineers. 

DoD. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  notify  the  public  of  the  issuance  of 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  Regulator\-  Guidance  Letter 
(RGL)  regarding  the  joint  U.S. 
Environmental  Protection  Agency  (EPA) 
end  Corps  memorandum  to  the  field 
clarifying  the  applicability  of 
exemptions  under  Section  404(f)  of  the 
Clean  Water  Act  to  "deep-ripping" 
activities  in  wetlands. 
DATES:  Effective  date  December  12. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Victor  Cole.  Regulatory  Branch, 
Office  of  the  Chief  of  Engineers  at  (202) 
761-0201  or  Mr.  Michael  Boots,  Office 
of  Wetlands,  Oceans  and  Watersheds. 
U.S.  Environmental  Protection  Agency 
at  (202)  260-2315. 

SUPPLEMENTARY  INFORMAT)ON:  Regulatory 
Guidance  Letter  96-2  was  issued  on 
December  12,  1996.  The  memorandum 
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attached  with  RGL  96-2  was  developed 
jointly  between  the  Corps  and  EPA  to 
provide  written  guidance  for  our  field 
offices.  EPA  is  responsible  for 
determining  and/or  interpreting  which 
activities  are  exempt  under  Section 
404(f)  of  the  Clean  Water  Act.  Questions 
have  been  raised  involving  "deep- 
ripping"  and  related  activities  in 
wetlands,  including  whether  discharges 
associated  with  these  actions  fall  within 
the  exemption  found  at  Section 
404(fl(l)(A).  Furthermore,  the  question 
has  been  raised  whether  such  activities 
falling  under  that  exemption  would  be 
recaptured  under  Section  404(f)(2).  The 
memorandum  enclosed  with  RGL  96-2 
clarifies  this  issue. 

Dated   December  12.  1 996 
Daniel  R.  Bums. 

Chief.  Operations.  Construction,  and 
Readiness  Division.  Directorate  of  Civil 

Works. 

RGL  96-2.  Date:  12  Dec.  1996.  Expires: 

31  December  2001 

Subject:  Applicability  of  Exemptions 
under  Section  404(f)  to  "Deep-Ripping" 
Activities  in  Wetlands. 

1   Enclosed  is  a  memorandum  to  the 
field  jointly  signed  by  the  U.S. 
Environmental  Protection  .Agency  and 
U.S.  Army  Corps  of  Engineers.  The 
memorandum  provides  guidance 
clarifying  when  "deep-ripping" 
activities  within  wetlands  require 
Department  of  the  Army  authorization. 

2.  This  guidance  expires  31  December 
2001,  unless  sooner  revised  or 
rescinded. 

For  the  Director  of  Civil  Works 
Daniel  R.  Bums, 

Chief.  Operations.  Construction,  and 
Readiness  Division.  Directorate  of  Civil 
Works. 

12  Dec  1996. 
Memorandiun  to  the  Field 

Subject:  .Applicability  of  E.xemptions 
under  Section  404(f)  to  "Deep-Ripping" 
Activities  in  Wetlands. 

Purpose:  The  purpose  of  this 
memorandum  is  to  clarify  the 
apphcability  of  exemptions  provided 
under  Section  404(f)  of  the  Clean  Water 
Act  (CWA)  to  discharges  associated  with 
"deep-ripping"  and  related  activities  in 
wetlands  ' 

Background 

1.  Section  404(f)(1)  of  the  CWA 
exempts  from  the  permit  requirement 
certain  discharges  associated  with 
normal  farming,  forestry,  and  ranching 


'  .\s  this  guidance  addresses  prinxarily 
agricultural-related  activities,  characterizations  of 
such  practices  have  been  developed  in  consultation 
with  experts  al  the  U  S  Department  of  .\griculture 
(USD.^).  .Natural  Resources  flonservation  Service. 


practices  in  waters  of  the  United  States, 
including  wetlands.  Discharges  into 
waters  subject  to  the  Act  associated  with 
farming,  forestry,  and  ranching  practices 
identified  under  Section  404(f)(1)  do  not 
require  a  permit  except  as  provided 
under  Section  404(f)(2). 

2.  Section  404(f)(1)  does  not  provide 
a  total,  automatic  exemption  for  all 
activities  related  to  agricultural, 
silvicultural,  or  ranching  practices. 
Rather,  Section  404(f)(1)  exempts  only 
those  activities  specifically  identified  in 
paragraphs  (A)  through  (F),  and  "other 
activities  of  essentially  the  same 
character  as  named"  (44  FR  34264].  For 
example.  Section  404(f)(1)(A)  lists 
discharges  of  dredged  or  fill  material 
from  "normal  farming,  silvicultural,  and 
ranching  activities,  such  as  plowing, 
seeding,  cultivating,  minor  drainage. 
harvesting  for  the  production  of  food, 
fiber,  and  forest  products,  or  upland  soil 
and  water  conservation  practices." 

3.  Section  404(f)(1)(A)  is  limited  to 
activities  that  are  part  of  an  "established 
(i.e..  ongoing)  farming,  silviculture,  or 
ranching  operation."  This  "established" 
requirement  is  intended  to  reconcile  the 
dual  intent  reflected  in  the  legislative 
history  that  although  Section  404 
should  not  unnecessarily  restrict 
farming,  forestr\',  or  ranching  from 
continuing  at  a  particular  site,  discharge 
activities  which  could  destroy  wetlands 
or  other  waters  should  be  subject  to 
regulation. 

4.  EPA  and  Corps  regulations  (40  CFR 
230  and  33  CFR  320]  and  preamble 
define  in  some  detail  the  specific 
"normal"  activities  listed  in  Section 
404(f)(1)(A).  Three  points  may  be  useful 
in  the  current  context: 

a.  As  explained  in  the  preamble  to  the 
1979  proposed  regulations,  the  words 
"such  as"  have  been  consistently 
interpreted  as  restricting  the  section  "to 
the  activities  named  in  the  statute  and 
other  activities  of  essentially  the  same 
character  as  named,"  and  "preclude  the 
extension  of  the  exemption  *   *   *  to 
activities  that  are  unlike  those  named." 
|44  FR  34264]. 

b  Plowing  is  specifically  defined  in 
the  regulations  not  to  include  the 
redistribution  of  surface  material  in  a 
manner  which  converts  wetlands  areas 
to  uplands  (See  40  CFR 
233  351a)(l)(iii)(D)]. 

c.  Discharges  associated  with 
activities  that  establish  an  agricultural 
operation  in  wetlands  where  previously 
ranching  had  been  conducted, 
represents  a  "change  in  use"  within  the 
meaning  of  Section  404(f)(2).  Similarly, 
discharges  that  establish  forestr>' 
practices  in  wetlands  historically 
subject  to  agriculture  also  represent  a 


change  in  use  of  the  site  [See  40  CFR 
233.35(c)]. 

5.  The  statute  includes  a  provision  at 
Section  404(f)(2)  that  "recaptures"  or 
reestablishes  the  permit  requirement  for 
those  otherwise  exempt  discharges 
which: 

a.  convert  an  area  of  the  waters  of  the 
U.S.  to  a  new  use,  and 

b.  impair  the  flow  or  circulation  of 
waters  of  the  U.S.  or  reduce  the  reach 
of  waters  of  the  U.S. 

Conversion  of  an  area  of  waters  of  the 
U.S.  to  uplands  triggers  both  provisions 
(a)  and  (b)  above.  Thus,  at  a  minimum, 
any  otherwise  exempt  discharge  that 
results  in  the  conversion  of  waters  of  the 
U.S.  to  upland  is  recaptured  under 
Section  404(f)92)  and  requires  a  permit. 
It  should  be  noted  that  in  order  to 
trigger  the  recapture  provisions  of 
Section  404(f)(2).  the  discharges 
themselves  need  not  be  the  sole  cause 
of  the  destruction  of  the  wetland  or 
other  change  in  use  or  sole  cause  of  the 
reduction  or  impairment  of  reach,  flow, 
or  circulation  of  waters  of  the  U.S. 
Rather,  the  discharges  need  only  be 
"incidental  to"  or  "part  of  an  activity 
which  is  intended  to  or  will  forseeably 
bring  about  that  resuh.  Thus,  in 
applying  Section  404(f)(2),  one  must 
consider  discharges  in  context,  rather 
than  isolation. 

Issue 

1  Questions  have  been  raised 
involving  "deep-ripping"  and  related 
activities  in  wetlands  and  whether 
discharges  associated  with  these  actions 
fall  within  the  exemptions  at  Section 
404(f)(1)(A).  In  addition,  the  issue  has 
been  raised  whether,  if  such  activities 
fall  within  the  exemption,  they  would 
be  recaptured  under  Section  404(0(2). 

2.  "Cteep-ripping"  is  defined  as  the 
mechanical  manipulation  of  the  soil  to 
break  up  or  pierce  highly  compacted, 
impermeable  or  slowly  permeable 
subsurface  soil  layers,  or  other  similar 
kinds  of  restrictive  soil  layers.  These 
practices  are  typically  used  to  break  up 
these  subsoil  layers  (e.g..  impermeable 
soil  layer,  hardpan)  as  part  of  the  initial 
preparation  of  the  soil  to  establish  an 
agricultural  or  silvicultural  operation. 
Deep-ripping  and  related  activities  are 
also  used  in  established  fanning 
operations  to  break  up  highly 
compacted  soil.  Although  deep-ripping 
and  related  activities  may  be  required 
more  than  once,  the  activity  is  typically 
not  an  annual  practice.  Deep-ripping 
and  related  activities  are  undertaken  to 
improve  site  drainage  and  facihtate 
deep  root  grow^.  and  often  occur.to 
depths  greater  than  16  inches  and.  in 
some  cases,  exceeding  4  feet  below  the 
surface.  As  such,  it  requires  the  use  of 
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heavy  equipment,  including  bulldozers, 
equipped  with  ripper-blades,  shanks,  or 
chisels  often  several  feet  in  length. 
Deep-ripping  and  related  activities 
involve  extending  the  blades  to 
appropriate  depths  and  dragging  them 
through  the  soil  to  break  up  the 
restrictive  layer. 

3.  Conversely,  plowing  is  defined  in 
EPA  and  Corps  regulations  [40  CFR  230 
and  33  CFR  320]  as  "all  forms  of 
primary  tillage  *   *   *  used  *   *  *  for  the 
breaking  up,  cutting,  turning  over,  or 
stirring  of  soil  to  prepare  it  for  the 
planting  of  crops"  [40  CFR  232.3(d)(4)l. 
As  a  general  matter,  normal  plowing 
activities  involve  the  annual,  or  at  least 
regular,  preparation  of  soil  prior  to 
seeding  Or  other  planting  activities. 
According  to  USDA,  plowing  generally 
involves  the  use  of  a  blade,  chisel,  or 
series  of  blades,  chisels,  or  discs, 
usually  8-10  inches  in  length,  pulled 
behind  a  farm  vehicle  to  prepare  the  soil 
for  the  planting  of  annual  crops  or  to 
support  an  ongoing  farming  practice. 
Plowing  is  commonly  used  to  break  up 
the  surface  of  the  soil  to  maintain  soil 
tilth  and  to  facihtate  infiltration 
throughout  the  apper  root  zone. 

Discussion 

1.  Plowing  in  wetlands  is  exempt 
from  regulation  consistent  with  the 
following  circumstances: 

a.  it  is  conducted  as  part  of  an 
ongoing,  established  agricultural, 
silvicultural,  or  ranching  operation;  and 

b.  the  activity  is  consistent  with  the 
definition  of  plowing  in  EPA  and  Corps 
regulations  [40  CFR  230  and  33  CFR 
320);  and 

c.  the  plowing  is  not  incidental  to  an 
activity  that  results  in  the  immediate  or 
gradual  conversion  of  wetlands  to  non- 
waters. 

2.  Deep-ripping  and  related  activities 
are  distinguishable  from  plowing  and 
similar  practices  (e.g.,  discing, 
harrowing)  with  regard  to  the  pvuposes 
and  circumstances  under  which  it  is 
conducted,  the  nature  of  the  equipment 
that  is  used,  and  its  effect,  including  in 
particular  the  impacts  to  the  hydrology 
of  the  site. 

a.  Deep-ripping  and  related  activities 
are  commonly  conducted  to  depths 
exceeding  16  inches,  and  as  deep  as  6- 
8  feet  below  the  soil  surface  to  break 
restrictive  soil  layers  and  improve  water 
drainage  at  sites  that  have  not  supported 
deeper  rooting  crops.  Plowing  depths, 
according  to  USDA,  rarely  exceed  one 
foot  into  the  soil  and  not  deeoer  than  16 
inches  without  the  use  of  sp"  cial 
equipment  involving  special 
circumstances.  As  such,  deep-ripping 
and  related  activities  typically  involve 
the  use  of  specialized  equipment, 


including  heavy  mechanized  equipment 
and  bulldozers,  equipped  with 
elongated  ripping  blades,  shanks,  or 
chisels  often  several  feet  in  length. 
Moreover,  while  plowing  is  generally 
associated  vnth  ongoing  operations, 
deep-ripping  and  related  activities  are 
typically  conducted  to  prepare  a  site  for 
establishing  crops  not  previously 
planted  at  the  site.  Although  deep- 
ripping  may  have  to  be  redone  at  regular 
intervals  in  some  circumstances  to 
maintain  proper  soil  drainage,  the 
activity  is  typically  not  an  annual  or 
routine  practice. 

b.  Frequently,  deep-ripping  and 
related  activities  are  conducted  as  a 
preliminary  step  for  converting  a 
"natural"  system  or  for  preparing 
rangeland  for  a  new  use  such  as  farming 
or  silviculture.  In  those  instances,  deep 
ripping  and  related  activities  are  often 
required  to  break  up  naturally-occurring 
impermeable  or  slowly  permeable 
subsurface  soil  layers  to  facilitate  proper 
root  growth.  For  example,  for  certain 
depressional  wetlands  types  such  as 
vernal  pools,  the  silica-cemented 
hardpan  (durapan)  or  other  restrictive 
laver  traps;  precipitation  and  seasonal 
runoff  creating  ponding  and  saturation 
conditions  at  the  soil  surface.  The 
presence  of  these  impermeable  or 
slowly  permeable  subsoil  layers  is 
essential  to  support  the  hydrology  of  the 
system.  Once  these  layers  are  disturbed 
by  activities  such  as  deep-ripping,  the 
hydrology  of  the  system  is  disturbed 
and  the  wetland  is  often  destroyed. 

c.  In  contrast,  there  are  other 
circumstances  where  activities  such  as 
deep-rippmg  and  related  activities  are  a 
standard  practice  of  an  established  on- 
going farming  operation.  For  example, 
in  parts  of  the  Southeast,  where  there 
are  deep  soils  having  a  high  clay 
content,  mechanized  farming  practices 
can  lead  to  the  compaction  of  the  soil 
below  the  soil  surface.  It  may  be 
necessary  to  break  up,  on  a  regular 
although  not  annual  basis,  these 
restrictive  layers  in  order  to  allow  for 
normal  root  development  and 
infiltration.  Such  activities  may  require 
special  equipment  and  can  sometimes 
occur  to  depths  greater  than  16  inches. 
However,  because  of  particular  physical 
conditions,  including  the  presence  of  a 
water  table  at  or  near  the  surface  for  part 
of  the  growing  season,  the  activity 
typically  does  not  have  the  effect  of 
impairing  the  hydrology  of  the  system 
or  otherwise  altering  the  wetland 
characteristics  of  the  site. 

Conclusion 

1.  When  deep-ripping  and  related 
activities  are  imdertaken  as  part  of  an 
estabUshed,  ongoing  agricultural, 


silvicultural.  or  ranching  operation,  to 
break  up  compacted  soil  layers  and 
where  the  hydrology  of  the  site  vv^ll  not 
he  altered  such  that  it  would  result  in 
conversion  of  waters  of  the  U.S.  to 
upland,  such  activities  are  exempt 
under  Section  404;fl(lKA). 

2.  Deep-ripping  and  related  activities 
in  wetlands  are  not  part  of  a  normal, 
ongoing  activity,  and  therefore  not 
exempt,  when  such  practices  are 
conducted  in  association  with  efforts  to 
establish  for  the  first  time  (or  when  a 
previously  established  operation  was 
abandoned)  an  agricultural,  silvicultural 
or  ranching  operation.  In  addition, 
deep-ripping  and  related  activities  are 
not  exempt  in  circumstances  where 
such  practices  would  trigger  the 
"recapture"  provision  of  Section 
4Q4{f)(2): 

(a)  Deep-ripping  to  establish  a  farming 
operation  at  a  site  where  a  ranching  or 
forestry  operation  was  in  place  is  a  change 
in  use  of  such  a  site  E>eep-npping  and 
related  activities  that  also  have  the  effect  of 
altering  or  removing  the  wetland  hydrology 
of  the  site  would  trigger  Section  404(f)(2l  and 
such  npping  would  require  a  permit. 

(b)  Deep-ripping  a  site  that  has  the  effect 
of  converting  wetlands  to  non-waters  would 
also  trigger  Section  404(0(2)  and  such 
ripping  would  require  a  f>ermit. 

3.  It  is  the  agencies'  experience  that 
certain  wetland  types  are  particularly 
vulnerable  to  hydrological  alteration  as 
a  result  of  deep-ripping  and  related 
activities.  Depressional  wetland  systems 
such  as  prairie  potholes,  vernal  pools 
and  piayas  whose  hydrology  is  critically 
dependent  upon  the  presence  of  an 
impermeable  or  slowly  permeable 
subsoil  layer  are  particularly  sensitive  to 
disturbance  or  alteration  of  this  subsoil 
layer.  Based  upon  this  experience,  the 
agencies  have  concluded  that,  as  a 
general  matter,  deep-ripping  and  similar 
practices,  consistent  with  the 
descriptions  above,  conducted  in  prairie 
potholes,  vernal  pools,  piayas  and 
similar  depressional  wetlands  destroy 
the  hydrological  integrity  of  these 
wetlands.  In  these  circumstances,  deep- 
ripping  in  prairie  potholes,  vernal  pools, 
and  piayas  is  recaptured  under  Section 
404(f)(2)  and  requires  a  permit  under 
the  Clean  Water  Act. 
Robert  H.  Wayland  III. 
Director.  Office  of  Wetlands.  Ck:eans  and 
Watersheds,  U.S.  Environmental  Protection 
Agency 

Daniel  R.  Bums, 

Chief  Operations,  Construction  and 

Readiness  Division,  Directorate  of  Civil  Works 

U.S.  Army  Corps  of  Engineers. 

[PR  Doc  97-915  Filed  1-14-97:  8:45  am] 
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DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
the  Board's  meeting  described  below. 
TIME  AND  DATE:  9:00  a.m.,  February  5. 
1997. 

PLACE:  The  Defense  Nuclear  Facilities 
Safety  Board,  Public  Heanng  Room.  625 
Indiana  Avenue,  NW,  Suite  300. 
Washington,  DC  20004. 
STATUS:  Open. 

MATTERS  TO  BE  CONSJDERED:  The  Board 
will  review,  with  Department  of  Energy 
staff,  the  status  of  DOE's 
Implementation  Plan  for  Board 
Recommendation  95-2. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue.  NVV,  Suite  700, 
Washington,  DC  20004,  (800)  788-4016. 
This  is  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The  Board 
reserves  its  right  to  further  schedule  and 
otherwise  regulate  the  course  of  this 
meeting,  to  recess,  reconvene,  postpone 
or  adjourn  the  meeting,  and  otherwise 
exercise  its  authority  under  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Dated:  lanuary  13.  1997. 
lohn  T.  Conway, 
Chainnan. 

|FR  Doc.  97-1109  Filed  1-13-97;  2:37  pmj 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education 
ACTION:  Proposed  collection:  comment 
request. 


SUMMARY:  The  Director.  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  infonnation 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
17.  1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J  Sherrill, 
Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 


Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resourt:es  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  pnor  to  submission  of  these 
requests  to  0MB  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  type 
of  review  requested,  e.g..  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  January  9,  1997. 
Gloria  Parker. 

Director.  Information  Resources  Management 
Group. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 
Title:  List  of  Hearing  Officers— 
Recordkeeping. 
Frequency:  On  occasion. 


Affected  Public:  State,  local  or  Tribal 
Gov't  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  1,600. 

Burden  Hours:  1,600. 

Abstract:  Under  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act,  each  local  educational  agency 
receiving  Part  B  funds  must  keep  a  list 
of  persons  who  serve  as  hearing  officers 
along  with  their  qualifications.  The  list 
serves  to  provide  interested  parties  of 
the  background  of  hearing  officers. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Applications  for  Competitive 
Review  to  Provide  Financial  Assistance 
to  Increase  Educatibnal  Opportunities 
for  Alaska  Natives. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  81. 

Burden  Hours:  1,620. 

Abstract:  The  information  is  needed' 
to  determine  the  quahty  of  proposed 
services  to  increase  educational 
opportunities  and  address  the  academic 
needs  of  Alaska  Natives.  The 
Department  will  use  the  information  to 
make  grant  awards. 

IFR  Doc.  97-905  Filed  1-14-97;  8:45  am] 
BILUNG  CODE  4000-01-P 


Notice  of  Proposed  Informaton 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 


SUMMARY:  The  Acting  Chief  Information 
Officer.  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
14.  1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
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Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Chief 
Information  Officer  of  the  Office  of  the 
Chief  Information  Officer  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following;  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Summar\- 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the    * 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  January  9.  1997. 
Arthur  F.  Chantker. 

Acting  Chief  Information  Officer.  Office  of 
the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Jacob  K.  Javits  Fellowship 
Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  2,000. 

Burden  Hours:  10,000. 

Abstract:  These  instructions  and 
forms  provide  the  U.S.  Department  of 
Education  the  information  needed  to 
select  fellows  for  the  Javits  Program. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 


Title:  Directory  of  Designated  Low- 
Income  Schools  for  Teacher  Loan 
Cancellation  Benefits. 

Frequency:  Annually. 

Affected  Public:  Federal  Government; 
State,  local  or  Tribal  Gov't.  SEAs  or 
LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses;  57. 

Burden  Hours:  570. 

Abstract:  Under  the  Federal  Perkins 
and  National  Direct  Student  Loan 
Program,  a  borrower  may  have  a  portion 
of  his/her  loan  canceled  if  thev  teach  at 
a  school  that  has  been  determined  to 
have  a  high  concentration  of  student 
from  low-income  families. 

[PR  Doc,  97-906  Filed  1-14-97;  8:45  ami 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Renewal 

Pursuant  to  Section  14(a)(2)(A}  of  the 
Federal  Advisorv'  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations.  Section  101- 
6.1015,  and  following  consultation  with 
the  Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  Basic  Energy 
Sciences  Advisory-  Committee  has  been 
renewed  for  a  two-year  period  beginning 
in  January  1997.  The  Committee  will 
provide  advice  to  the  Director  of  Energy 
Re,search  on  the  basic  energy  sciences 
program. 

The  Secretary  has  determined  that  the 
renewal  of  the  Basic  Energy  Sciences 
Advisory  Committee  is  essential  to  the 
conduct  of  the  Department's  business 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  bv  law. 
The  Committee  will  continue  to  operate 
in  accordance  with  the  provisions  of  the 
Federal  Advisory-  Committee  Act.  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  and  rules  and 
regulations  issued  in  implementation  of 
those  Acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Rachel  Samuel  at  (202)  586-3279. 

Issued  in  Washington.  DC.  on  January  8, 
1997. 

foAnne  Whitman, 

Deputy  Advisorv  Committee  Management 
Officer 

[FR  Doc.  97-937  Filed  1-14-97:  8:45  am] 

ULUNG  CODE  6450-01-P 


High  Energy  Physics  Advisory  Panel 

Renewal 

Pursuant  to  Section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  .^ct  and  in 
accordance  wiih  title  41  of  the  Code  of 
Federal  Regulations,  Section  101- 
6.1015(a)(1),  and  following  consultation 
with  the  Committee  Management 
Secretariat.  General  Services 
Administration,  notice  is  hereby  given 
that  the  High  Energy  Physics  Advisory 
Panel  has  been  renewed  for  a  two-vear 
period  beginning  in  January  1997.  The 
Panel  will  continue  to  provide  advice  to 
the  Director  of  Energy  Research  on  long- 
range  planning  and  priorities  in  the 
national  high  energy  physics  program. 

The  Secretary  of  Energy  has 
determined  that  renewal  of  the  Panel  is 
essential  to  the  conduct  of  the 
Department's  business  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The  Panel 
will  continue  to  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  the 
Department  of  Energy  Organization  Act 
(Public  Law  95-91).  and  rules  and 
regulations  issued  in  implementation  of 
those  Acts. 

Further  information  regarding  this 
Panel  may  be  obtained  from  Marsha 
Marsden  at  (301)  903-4140. 

Issued  irr Washington.  DC.  on  January 
8,  1997, 

loAnne  Wtiitman 

Deputy  Advisory  Committee  Management 

Officer 

IFR  Doc  97-936  Filed  1-14-97;  8:45  am] 

B4LUMG  CODE  UM-0^-P 


Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP97-1 84-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

lanuan  9.  1997. 

Take  notice  that  on  January  7.  1994. 
Columbia  Gas  Transmission  Corporation 
(Columbia).  1700  MacCorkle  Avenue. 
S.E..  Charleston.  West  Virginia  25314- 
1599.  filed  in  Docket  No  CP97-184-000 
a  request  pursuant  to  Sections  157.205 
and  157,212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18CFR  157  205,  157.212)  for 
authorization  to  construct  and  operate  a 
new  point  of  delivery  to  Columbia  Gas 
of  Ohio,  Inc.  (COH)  in  Muskingum 
County,  Ohio  and  to  reassign  a  portion 
of  the  Maximum  Dailv  Deliver\' 
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Obligation  (MDOOs)  from  an  existing 
point  of  delivery  to  COH  to  the 
proposed  point  of  delivery  under 
Columbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  construct  and 
operate  a  new  point  of  deliverv'  for  firm 
transportation  service  of  120  Dth/day  for 
COH  under  Columbia's  Rate  Schedule 
SST.  Columbia  states  that  the  quantities 
of  natural  gas  to  be  provided  through 
the  new  delivery  point  will  be  within 
Columbia's  authorized  level  of  services. 

Columbia  estimates  the  cost  to 
construct  the  new  point  of  deliver\'  as 
$7,500  and  states  that  COH  will 
reimburse  it  100%  of  the  total  actual 
cost  of  the  proposed  construction. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  15.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawTi 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lin  wood  A.  Watson.  Jr.. 

Acting  Secretary 

IFR  E)oc.  97-913  Filed  1-14-97.  8:45  am) 

BIUJNQ  COOC  (717-01-M 


[Docket  No.  CP97-17S-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

January  10,  1997. 

Take  notice  that  on  December  3 1 , 
1996,  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue.  S.E.,  Charleston, 
West  Virginia  25314-1599,  filed  in 
Docket  No.  CP97-1 76-000  an 
application  pursuanfto  Sections  7(b) 
and  7(c)  of  the  Natural  Gas  Ad  for 
permission  and  approval  to  abandon 
pipeline  facilities  in  the  Terra  Alta 
Storage  Field  located  in  Preston  County. 
West  Virginia,  and  to  construct  and 
operate  replacement  facilities,  all  as 
more  fully  set  forth  in  the  application 


on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  abandon  2.9 
miles  of  various  diameter  segments  of 
storage  pipeline  and  appurtenances  and 
to  replace  them  with  2.6  miles  of 
various  diameter  segments  of  pipeline 
and  appurtenances.  Columbia  estimates 
the  cost  of  the  replacement  at 
$2,394,700,  with  a  net  debit  to 
accumulated  provisions  for  depreciation 
for  the  abandoned  facilities  of  $462,816. 
It  is  stated  that  the  proposal  is  part  of 
Columbia's  ongoing  program  of 
upgrading  its  storage  fields  to  ensure 
reliable  operation  of  its  pipeline  system. 
It  is  asserted  that  the  proposal  will  not 
affect  the  reservoir  performance  of  the 
storage  field  or  deliveries  and  that 
Columbia  is  not  requesting 
authorization  for  any  new  or  additional 
service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
31.  1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  97-930  Filed  1-14-97;  8:45  am] 

BJLUNG  CODE  <717-.01-M 


[Docket  No.  ER96-1 663-000] 

Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company  and 
Southern  California  Edison  Company 
Notice  of  Technical  Conference  and 
Potential  Broadcast  of  Technical 
Conference 

Issued  Jaiiuar>'  8, 1997. 

As  previously  announced  in  the 
Commission's  order  issued  on  December 
18,  1996,  Pacific  Gas  and  Electric 
Company,  et  al.,  77  FERC  161,265 
(1996),  the  Commission  will  convene  a 
technical  conference  in  the  above 
captioned  proceeding  to  be  held  on 
Friday,  January  17,  1997,  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  technical 
conference  will  commence  at  9:30  a.m. 
and  will  be  open  to  all  interested 
persons.  The  Commissioners  and  Staff 
will  participate  in  the  technical 
conference,  which  will  address  options 
for  mitigating  the  market  power  of 
Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company  and 
Sodthem  California  Edison  Company, 
who  have  jointly  filed  an  application  for 
authorization  to  sell  power  at  market- 
based  rates  through  a  power  exchange. 

The  Conference  will  consist  of  three 
panels,  as  outlined  on  the  Attachment  to 
this  notice.  In  addition,  all  interested 
persons  are  invited  to  submit  written 
comments  addressing  topics  discussed 
at  the  technical  conference.  (There  is  no 
need  to  reiterate  comments  that  already 
have  been  made  in  pleadings  filed  in 
these  dockets.)  Comments  must  be 
received  on  or  before  January  27,  1997. 
The  comments  should  not  be  longer 
than  25  pages  in  length,  double-spaced, 
on  8V2"  X  11"  paper,  with  standard 
margins.  Parties  submitting  comments 
must  submit  fourteen  (14)  written 
copies  of  their  comments  and  also  must 
submit  two  copies  of  the  file  on  a 
computer  diskette,  one  in  Wordperfect 
5.1  format,  and  one  in  a  DOS  file  in  the 
ASCn  format  (with  1"  margins  and  10 
characters  per  inch.).  The  two  computer 
files  should  be  labeled  ( — .WP  and 
— .ASC)  to  avoid  confusion.  Comments 
must  include  a  one-page  executive 
summary  and  must  be  filed  with  the 
Office  of  the  Secretary,  Federal  Energy 
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Regulatory  Commission,  888  First 
Street.  N.E.,  Washington.  D.C.  20426 
and  reference  Docket  No.  ER96-1663- 
000.  All  written  comments  will  be 
placed  in  the  Commission's  Pubhc  files 
and  will  be  available  for  inspection  or 
copying  in  the  Commission's  Public 
Reference  Room  during  normal  business 
hours.  The  Commission  also  will  make 
all  comments  available  to  the  public  on 
its  electronic  bulletin  board  (EBB). 

Broadcast  of  Technical  Conference 

If  there  is  sufficient  interest,  the 
Capitol  Connection  will  broadcast  the 
technical  conference  on  Januarv  17, 
1997,  to  interested  persons.  Persons 
interested  in  receiving  the  broadcast  for 
a  fee  should  contact  Julia  Morelli  at  the 
Capitol  Connection  (703-993-3100)  no 
later  than  January  14.  1997. 

In  addition,  National  Narrowcast 
Network's  Hearings-On-the  Line  service 
covers  all  Commission  meetings  live  by 
telephone  so  that  anyone  can  listen 
without  special  equipment.  Call  202- 
966-2211  for  details.  Billing  is  based  on 
time  on-line. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Mead,  Office  of  Economic 
Policy,  Federal  Energv  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington,  DC  20426,  (202)  208-1024. 

Linwood  A,  Watson,  Jr.. 

Acting  Secretary. 

Attachment— Panels.  WEPEX  Market 
Power  Conference,  January  17,  1997 

Panel  1 .  Structural  Mitigation  Options 

A  number  of  options  have  been 
proposed  which  alter  the  market 
structure  or  create  incentives  to  reduce 
market  power.  Issues  associated  with 
these  options  include: 

•  Divestiture:  are  the  current 
divestiture  proposals  adequate  to 
mitigate  market  power  so  that  the 
Commission  can  approve  market-based 
rates? 

•  Consumer  access:  how  much  do 
retail  competition  and  real-time  pricing 
mitigate  horizontal  market  power? 

•  Existing  entry  barriers  (generation 
and  transmission):  what  are  they  and 
how  can  they  be  remedied?  Who  has  the 
authority  to  remove  any  such  barriers? 

•  Call  contracts:  how  do  call  contracts 
mitigate  market  power  for  energv. 
capacity  and  ancillary  services?  What 
are  the  details  that  should  be  included 
in  the  contracts?  How  should  the  call 
contract  prices  be  determined?  Which 
units  should  be  subject  to  call  contracts? 

•  Transmission  constraints:  how  do 
transmission  constraints  affect  market 
power?  How  do  transmission  rights 
mitigate  market  power? 


•  Bidding  trusts:  what  is  needed  to 
mitigate  market  power?  Should  bidding 
trusts  be  made  a  permanent  mitigation 
measure? 

Panelists 

Paul  Joskow.  Elizabeth  and  James 
Killian  Professor  of  Economics  and 
Management;  Head,  Department  of 
Economics,  Massachusetts  Institute  of 
Technology 

Representative.  Sacramento  Municipal 
Utility  District 

|an  Smutney-Jones,  Executive  Director. 
Independent  Energy  Producers 
Association 

Jim  Macias.  Vice  President  and  General 
Manager.  Transmission  Business 
Pacific  Gas  &  Electric  Company 

Representative.  California  Public 
Utilities  Commission 

Jeffrey  D.  Watkiss.  Coalition  for  a 
Competitive  Electric  Market 

Panel  2:  Mitigation — Institutional 

When  structural  options  are 
unavailable  or  inappropriate,  a  number 
of  other  options  are  available  which 
remove  the  incentive  or  abilitv  of 
entities  to  exercise  market  power.  These 
options  could  be  applied  to  all  market 
participants  and  serve  to  ensure  that 
market  power  is  mitigated  or  applied  to 
individual  entities  if  the  exercise  of 
market  power  is  detected. 

•  Bidding  rules;  what  are  appropriate 
bidding  rules?  In  competitive  markets, 
generators  would  be  expected  to  bid 
their  running  costs. 

•  Bidding  incentives:  what  is  the 
effect  of  the  CTC  (e.g.,  as  a  revenue  cap 
for  the  California  lOUs)? 

•  Ancillary  services;  how  may 
ancillary  services  interact  with  other 
services  to  encourage  market  power' 
How  should  ancillan,'  services  be 
procured  to  create  competition  and 
mitigate  market  power' 

Panelists 

William  Hieronymous,  Putnam  Hayes 

and  Bartlett,  on  behalf  of  San  Diego 

Gas  and  Electric  Companv 
W.  Kent  Palmerton,  Manager  of  Industry 

Restructuring  Programs,  Northern 

California  Power  Agency 
John  Jurewitz,  Manager  of  Regulatory 

Policy.  Southern  California  Edison 

Company 
Barbara  Barkovitch,  California  Large 

Energy  Consumers  Association,  or 

Keith  McRae,  Attorney  for  California 

Manufacturers  Association 
Eric  Woychik,  Utility  Consumers  Action 

Network  and  Toward  Utility  Rate 

Normalization 

Panel  3:  Monitoring  for  Market  Power 

•  Information:  what  is  the  effect  of 
widely  available  information  on  the 


ability  to  detect  n-arket  power?  What 
information  should  be  collected  and 
how  will  market  power  be  identified? 

•  How  do  the  physical  properties  of 
the  network  change  market  power 
analysis? 

•  How  should  capacity  availability 
and  withholding  be  identified  and 
examined? 

•  Who  should  be  rt^sponsible  for 
monitoring'  What  are  the  appropriate 
roles  for  the  ISO  and  the  PX'  What 
should  the  Commission  do  to  monitor 
market  power? 

Panelists 

Larry  Ruff.  Managing  Director.  Putnam, 
Hayes  and  Bartlett  (invited) 

Michael  Florio,  Toward  Utility  Rate 
Normalization 

Representative,  California  Energy 
Commission 

loe  D.  Pace,  Pacific  Gas  &  Electric 
Company 

Representative,  Electricity  Consumers 
Resource  Counsel 

!FR  D(H    9--914  Filed  1--14-97  8:45  ami 

BtLUNC  CODE  6717-01-M 


[Docket  No.  CP97-1 7»-000] 

Questar  Pipeline  Company;  Notice  of 
Application 

Januan,-  9  1997. 

Take  notice  that  on  lanuan'  2.  1997 
Questar  Pipeline  Companv  (Questar)  79 
South  State  Street.  Salt  Lake  City,  Utah 
84111.  filed  in  Docket  No.  CP97-179- 
000  an  application  pursuant  to  Section 
"(b)  of  the  Natural  Gas  AcA.  for 
permission  and  approval  to  abandon,  by 
removal,  the  abo\e  ground  Drunkard's 
Wash  No.  1  Measuring  and  Regulating 
Station  located  in  Carbon  County.  Utah 
that  serves  as  a  jurisdictional  receipt 
point  on  Questar's  interstate 
transmission  system,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  IS  stated  that  the  Drunkard  s  Wash 
No.  1  measurmg  and  regulating  station 
consist  of  a  4-inch  Daniel  senior  meter 
run.  a  3-incf  Rockwell  valve,  telemetry 
and  appurte  ances  housed  in  a  4-foot  bv 
6-foot  skid  mounted  meter  building 
Questar  explains  that  the  Drunkard's 
Wash  No.  1  station  was  established  as 
a  temporary'  facility  to  receive  natural 
gas  volumes  -roduced  solely  bv  River 
Gas  Corpora.. on  (River  Gas)  into 
Questar's  interstate  transmission 
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system.  Questar  states  that  the 
Drunkard's  Wash  No.  1  station  is  no 
longer  utiUzed  as  a  receipt  point, 
declaring  that  instead  the  natural  gas 
produced  by  River  Gas  is  now  delivered 
at  an  alternate,  larger  capacity  receipt 
point,  known  as  the  Drunkard's  VVajsh 
No.  2  station,  which  is  located 
approximately  one  mile  south  of  the 
facility  proposed  to  be  abandoned, 

Questar  is  not  prof)osing  to  abandon 
any  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
21,  1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
profestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  propxjsed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Questar  to  appear  or  be 
represented  at  the  hearing. 

Linwood  A.  Watson.  )r.. 

Acting  Secretary. 

IFR  Doc.  97-911  Filed  1-14-97.  8:45  amj 

BIUJNO  COM  C717-41-M 


[Docket  No.  CP97-1 80-000] 

Questar  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Auttiorization 

Januar>'9,  1997. 

Take  notice  that  on  January  2.  1997, 
Questar  Pipeline  Company  (Questar 
Pipeline).  79  South  State  Street,  Salt 
Lake  City.  Utah  84111,  filed  in  Docket 
No.  CP97-180-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
an  inactive  delivery  point  historically 
used  to  provided  service  to  Geokinetics 
under  Questar  Pipeline's  blanket 
certificate  issued  in  Docket  No.  CP82- 
491-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  o    ''^le  with 
the  Commission  and  open  tr     ublic 
inspection. 

Questar  Pipeline  states  that  the 
delivery  point  is  located  in  Uintah 
County,  Utah  and  that  the  as- 
constructed  Geokinetics  delivery  point 
consisted  of  skid-mounted  measuring 
and  regulating  facilities,  a  heater/ 
separator  and  associated  piping.  These 
facilities  were  temporarily  moved  to 
Questar  Pipeline's  Vernal,  Utah  storage 
yard  for  safe  keeping  when  Geokinetics 
went  out  of  business.  Questar  Pipeline 
believes  that  the  inactive  delivery  point 
should  be  formally  abandoned  since 
Geokinetics  has  been  out  of  business  for 
more  than  10  years.  Questar  Pipeline 
states  that  Geokinetics  was  the  only 
customer  served  at  this  location. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If-no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  a  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  97-912  Filed  1-14-97;  8:45  am] 

BtLUNQ  CODE  (TIT-OI-M 


[Docket  No.  CP97-1 75-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

January  9, 1997. 

Take  notice  that  on  December  30, 
1996,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Bismark,  North  Dakota 
58501  filed  in  Docket  No.  CP97-175- 
000  a  request  pursuant  to  Sections 
157.205,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  approval  and  permission  to 
abandon  a  farm  tap  located  in  Dawson 
County,  Montana,  under  the  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
487-000,  et  al.,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Williston  Basin  asserts  that  Montana- 
Dakota  Utilities  Company  (Montana- 
Dakota),  a  local  distribution  company, 
has  extended  its  distribution  system  to 
serve  the  load  previously  served 
through  the  tap  which  Williston  now 
proposes  to  abandon.  Williston  Basin 
also  asserts  that  removal  of  the  tap  will 
eliminate  the  possibility  of  ice  damage 
to  the  tap's  riser  from  the  flooding  of  a 
nearby  river. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205),  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activities  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
writhdrawn  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-910  Filed  1-14-97;  8:45  ami 

BILUNG  CODE  8717-01-M 


[Docket  No.  ER96-2926-000] 

Wisconsin  Power  &  Light  Company; 
Notice  of  Filing 

January  10,  1997. 

Take  notice  that  on  November  22, 
1996,  Wisconsin  Power  &  Light 
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Company  amended  its  previous  filing  in 
this  docket  by  submitting  unbundled 
rate  information. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Ck)mmission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  17,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-939  Filed  1-14-97;  8:45  am] 
BILUNQ  CODE  eTIT-OI-M 


IProJ«rt  No.  5276-041] 

Niagara  Mohawk  Power  Corporation 
and  Northern  Electric  Power  Company, 
LP;  Notice  of  Availability  of 
Environmental  Assessment 

January  10,  1997. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  was 
prepared  for  an  application  to  amend 
the  license  for  the  Hudson  Falls 
Hydroelectric  Project.  The  application 
would  allow  the  Niagara  Mohawk 
Power  Corporation  and  Northern 
Electric  Power  Company,  LP  (licensees) 
to  install  temporary  2-foot-high  wooden 
flashboards  on  the  Hudson  Falls  Dam. 
The  New  York  State  Department  of 
Environmental  Conservation  (NYDEC) 
requests  the  flashboards  to  facilitate  an 
ongoing  PCB  investigation  and 
remediation  program  at  the  General 
Electric  Company's  Hudson  Falls 
manufacturing  faciUty  located  on  the 
opposite  side  of  the  river  from  the 
project.  The  NYDEC  indicated  the 
temporary'  flashboards  would  help  to 
prevent  high  river  flows  from  entering 
the  work  area  below  the  dam  and 
increase  the  safety  of  working 
conditions  in  the  river  channel  during 
the  PCB  remediation  program.  The 
duration  of  the  PCB  remediation 
program  may  be  long-term,  requiring  up 
to  10  years  to  complete. 

Flashboards  are  currently  installed  on 
a  portion  of  the  dam  to  divert  water 
during  construction  of  the  hydroelectric 
facility.  The  prosed  action  would  allow 


for  the  completion  of  flashboards  across 
the  entire  length  of  the  dam  from  Mav 
1  through  November  30.  as  necessary,  to 
protect  workers  and  equipment  during 
conduct  of  the  PCB  investigation  and 
remediation  program. 

The  EA,  written  by  staff  in  the  Office 
of  Hydropower  Licensing.  Federal 
Energy  Regulatory  Commission, 
concludes  the  approval  of  the  proposed 
action  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Copies  of  the  EA  can  be  obtained  by 
calling  the  Commission's  Public 
Reference  Room  at  (202)  208-1371. 

Linwood  A.  Watson,  ]t., 

Acting  Secretary. 

IFR  Doc.  97-931  Filed  1-14-97;  8:45  am] 

BILLING  CODE  671 7-01 -M 


Notice  of  Surrender  of  Exemption 

lanuary-  9.  1997. 

Take  notice  that  the  following 
hydroelectric  apphcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Surrender  of 
Exemption 

b.  Project  No.;  5572-006 

c.  Dale  Filed:  December  12,  1996 

d.  Applicant:  Joseph  Hydro  Company. 
Inc. 

e.  Name  of  Project:  Canal  Creek 
Hydroelectric  Project 

f.  Location;  On  Big  Sheep  Creek, 
within  Wallowa- Whitman  National 
Forest  near  Joseph  in  Wallowa  County, 
Oregon,  Little  Sheet  Creek,  and  Wallowa 
Valley  Improvement  District  Canal. 

g.  Filed  Pursuant  to;  Federal  Power 
Act.  16  use  §§  791  (a)-825  (r). 

h.  Contact:  Mr.  Norman  E.  Kamp.  Ill 
Broadway,  Suite  133,  Box  205,  Boise, 
Idaho  83702  (208) 338-5173 

i.  FERC  Contact;  Mr.  Lvnn  R.  Miles. 
(202)  219-2671 

j.  Comment  Etete;  January  31.  1997 

k.  Description  of  the  Proposed  Action: 
The  exemptee  requests  to  surrender  its 
exemption  for  the  existing  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B.  C2, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Inter\'ene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  mav  become  a 


party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  lette's  the  title 
"COMMENTS. 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,  '  "NOTICE  OF 
INTENT  TO    ILE  COMPETING 
APPLICATION,"  "COMPETING 
APPLICATION."  "PROTEST.  "  or 
"MOTION  TO  INTERVENE,  "  as 
applicable,  and  the  Project  Number  of 
the  particular  apphcation  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  origmal 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington,  DC.  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
or  motion  to  inter\-ene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
apphcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
apphcation.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Apphcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  )r.. 
Acting  Secretary. 
(FR  Doc  97-907  Filed  1-14-97;  8:45  am) 

BILLMQ  CODE  e717-01-M 


Notice  of  Surrender  of  Exemption 

January  9.  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  T\-pe  of  Application.  Surrender  of 
Exemption 

b.  Project  So:  5573-006. 

c.  Date  Filed:  December  12.  1996. 

d.  Applicant:  Joseph  Hydro  Company. 
Inc. 

e.  Name  of  Project:  Upper  Little  Sheep 
Creek,  Hydroelectric  Project 

f.  Location:  On  Big  Sheep  and  Little 
Creeks,  within  Wallowa-Whitman 
National  Forest  near  Joseph  in  Wallowa 
County.  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791  (a)-825(r). 
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h.  Contact:  Mr.  Norman  E.  Kamp.  Ill 
Broadway.  Suite  133.  Box  205.  Boise. 
Idaho  83702.  (208)  338-5173. 

i.  FERC  Contact  Mr.  Lynn  R.  Miles. 
(202) 219-2671. 

j.  Comment  Date:  January  31,  1997. 

k.  Description  of  the  Proposed  Action: 
The  exemptee  requests  to  surrender  its 
exemption  for  the  existing  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C2. 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Proced'jre.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS." 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  HLE  COMPETING 
APPUCATION."  "COMPETING 
APPUCATION,"  "PROTEST."  or 
"MOTION  TO  INTERVENE,"  as 
apphcable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington,  DC.  20426.  A  copy  of  a 
notice  of  intent,  competmg  application. 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  sf)ecified  in  the  particular 
appUcation. 

D2.  .Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant  If  any  agency  does 
not  file  comments  within  the  time 
specified  for  fiUng  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  any  agency's  comments  must 


also  be  sent  to  the  .Applicant's 
representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc  97-908  Filed  1-14-97;  8:45  am] 

BILLING  CODE  671 7-01 -M 

Notice  of  Surrender  of  Exemption 

January  9,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Project  No.  6621-006. 

c.  Date  Filed:  December  12,  1996. 

d.  Applicant:  Joseph  Hydro  Company, 
Inc. 

e.  Name  of  Project:  Ferguson  Ridge, 
Hydroelectric  Project. 

f.  Location:  On  Big  Sheep  Creek  near 
Joseph  in  Wallowa  County,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§791(a)-825(r). 

h.  Contact:  Mr  Norman  E.  Kamp,  111 
Broadway.  Suite  133,  Box  205,  Boise, 
Idaho  83702,  (208)  338-5173. 

i.  FERC  Contact:  Mr.  Lynn  R.  Miles. 
(202)219-2671. 

j.  Comment  Date:  January  31.  1997. 

k.  Description  of  the  Proposed  Action: 
The  exemptee  requests  to  surrender  its 
exemption  for  the  existing  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C2, 
and  D2 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
interv'ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS." 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS.""  '"NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION.  "  "COMPETING 
APPLICATION."'  "PROTEST,"  or 
"MOTION  TO  INTERVENE,  "  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 


filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  DC  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

[FR  Doc.  97-909  Filed  1-14-97;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Project  No.  1 1 494-001 ,  Kentucky] 

Hydro  Matrix  Partnership  Ltd.;  Notice 
of  Surrender  of  Preliminary  Permit 

January  10,  1997 

Take  notice  that  the  Hydro  Matrix 
Partnership  Ltd.,  permittee  for  the 
Newburgh  Project  No.  11494,  located  on 
the  Ohio  River  in  Henderson  County, 
Kentucky,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  was  issued  on 
December  13,  1994,  and  would  have 
expired  on  November  30,  1997.  The 
permittee  states  that  the  project  would 
be  economically  infeasible. 

The  permittee  filed  the  request  on 
December  30,  1996,  and  the  preliminary 
permit  for  Project  No.  11494  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4.  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-932  Filed  1-14-97;  8:45  am) 

BiLUNO  CODE  6717-01-M 
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[Project  No.  11540-001,  South  Carolina] 

Joyner  Enterprises  Association;  Notice 
of  Surrender  of  Preliminary  Permit 

January  10. 1997. 

Take  notice  that  the  Joyner 
Enterprises  Association,  permittee  for 
the  Berry  Shoals  Project  No.  11540, 
located  on  the  South  Tyger  River  in 
Spartanburg  County.  South  Carolina, 
has  requested  that  its  preliminary 
permit  be  terminated.  The  preliminary 
permit  was  issued  on  February  7,  1996. 
and  would  have  expired  on  Januar\-  31. 
1999.  The  permittee  states  that  the 
project  would  be  economically 
infeasible. 

The  permittee  filed  the  request  on 
December  17.  1996,  and  the  preliminar\' 
permit  for  Project  No.  11540  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  97-933  Filed  1-14-97:  8:45  am] 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5676-5] 

Transfer  of  Confidential  Business 
Information  to  Contractors 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  transfer  of  data  and 

request  for  comments. 


SUMMARY:  EPA  will  transfer  Confidential 
Business  Information  (CBI)  to  its 
contractor,  Industrial  Economics.  Inc. 
and  its  subcontractors:  DPRA,  Inc.;  ICF. 
Inc.;  Northbridge  Environmental 
Management  Consultants;  Research 
Triangle  Institute;  Tetra  Tech,  Inc.; 
Booz,  Allen  &  Hamilton.  Inc.;  Eastern 
Research  Group;  Energy  and 
Environmental  Research  Corporation; 
Kerr  &  Associates,  Inc.;  Ross  & 
Associates  Environmental  Consulting. 
Ltd.;  SocioTechnical  Research 
Application,  Inc.:  Tellus  Institute  and 
Versar,  Inc.  that  has  been  or  will  be 
submitted  to  EPA  under  Section  3007  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Under  RCRA. 
EPA  is  involved  in  activities  to  support. 


expand  and  implement  solid  and 
hazardous  waste  regulations. 
DATES:  Transfer  of  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  January  27,  1997, 
ADDRESSES:  Comments  should  be  sent  to 
Regina  Magbie.  Document  Control 
Officer.  Office  of  Solid  Waste  (5305W). 
U.S.  Envirormiental  Protection  Agency. 
401  M  Street.  SVV,  Washington,  DC 
20460.  Comments  should  be  identified 
as  "Transfer  of  Confidential  Data." 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Magbie,  Document  Control 
Officer,  Office  of  Solid  Waste  (5305W), 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW,  Washington.  DC 
20460.  703-308-7909. 

SUPPLEMENTARY  INFORMATION: 

1.  Transfer  of  Confidential  Business 
Information 

Under  EPA  Contract  6B-VV6-0061. 
Industrial  Economics.  Inc..  and  its 
subcontractors,  will  assist  the  Office  of 
Sohd  Waste.  Economics,  Methods,  and 
Risk  Assessment  Division,  by  providing 
technical  support  for:  Methodology 
Development/Cross-Cutting  Scoping 
Studies;  Innovative  Benefits 
Assessment:  Economic  Impacts; 
Industry  Profiles;  Screening  and 
Prioritization;  Environmental  Indicators 
and  Goals.  EPA  has  determined  that 
Industrial  Economics.  Inc.,  and  its 
subcontractors,  will  need  access  to 
RCRA  CBI  submitted  to  the  Office  of 
Solid  Waste  to  complete  this  work. 
Specifically,  Industrial  Economics,  Inc. 
and  its  subcontractors,  need  access  to 
the  CBI  that  EPA  collects,  under  the 
authority  of  Section  3007  of  RCRA.  m 
Industry'  Studies  Surveys  and  other 
studies  of  industries  involved  with 
waste  management. 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  Industrial 
Economics.  Inc..  and  its  subcontractors, 
require  access  to  CBI  submitted  to  EPA 
under  the  authority  of  RCRA  to  perform 
work  satisfactorily  under  the  above- 
noted  contract.  EPA  is  submitting  this 
notice  to  inform  all  submitters  of  CBI  of 
EPA's  intent  to  transfer  CBI  to  these 
firms  on  a  need-to-know  basis.  Upon 
completing  their  review  of  materials 
submitted,  Industrial  Economics,  Inc., 
and  its  subcontractors,  will  return  all 
CBI  to  EPA. 

EPA  will  authorize  Industrial 
Economics.  Inc.  and  its  subcontractors, 
for  access  to  CBI  under  the  conditions 
and  terms  in  EPA's  "Contractor 
Requirements  for  the  Control  and 
Security  of  RCRA  Confidential  Business 
Information  Security  Manual."  Prior  to 
transferring  CBI  to  Industrial 
Economics,  Inc.,  and  its  subcontractors. 


EPA  will  review  and  approve  their 
security  plans  and  Industrial 
Economics,  Inc.,  and  its  subcontractors, 
will  sign  non-disclosure  agreements. 

Dated:  December  17.  1996. 
Elizabeth  A.  Cotsworth. 
Acting  Director.  Office  of  Solid  Waste. 
IFR  Doc  97-979  Filed  1-14-97.  84.5  am) 

BILUNG  CODE  a660-SO-P 


[PF-686;  FRL-5580-3] 

Rhone-Poulenc  Ag  Company; 
Pesticide  Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  pesticide  petitions  proposing  to 
increase  and  decrease  tolerances  for 
ethephon  in  or  on  cottonseed,  meat  and 
milk,  and  proposes  establishing  new 
tolerances  for  cotton  gin  trash  and 
poultry'.  The  summar)-  was  prepared  by 
the  petitioner.  Rhone-Pouienc  .^g 
Company. 

DATES:  Comments,  identified  bv  the 
docket  number  |PF-686|,  must  be 
received  on  or  I  efore.  February  14, 
1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.  SW  . 
Washington.  DC  20460.  In  person,  bring 
comments  to  Rm,  1132.  CM  #2.  1921 
Jefferson  Davis  Highway.  Arlington.  \A 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  be  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  an'  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5  1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
(PF-68fii.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depositor)-  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  this  document. 

Information  submitted  as  a  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
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accordance  with  procedures  set  fortli  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
insp)ection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  V.  Errico,  Acting  Product 
Manager  (PM  22).  Rm..  229,  CM  #2. 
1921  lefferson  Davis  Highway. 
Arlington,  VA..  703-305-5540.  e-mail: 
errico.philip@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  (PP)  1H5603 
(originallv  published  in  the  Federal 
Register  of  April  3,  1991 ,  (56  FR 
13641)1.  and  6F4743  from  Rhone- 
Poulenc  AG  Company.  P.O.  Box  12014. 
Research  Triangle  Park.  NC  27709 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act.  21  U.S.C.  section  346a(d).  to  amend 
40  CFR  part  180  by  increasing  the 
established  tolerances  for  residues  of  the 
plant  growth  regulator,  ethephon.  (2- 
chloroethyl  phosphonic  acid,  in  or  on 
the  raw  agricultural  commodities 
(RACs)  cottonseed  from  4.0  parts  per 
million  (ppm)  to  6.0  ppm;  meat  by- 
products (except  kidney)  of  cattle,  goats, 
hogs,  horses,  and  sheep  from  0.1  to  0.2 
ppm;  by  decreasing  established 
tolerances  for  ethephon  in  or  on  R.^Cs 
milk  from  0.1  ppm  to  0  01  ppm.  fat  of 
cattle,  goats,  hogs,  horses,  and  sheep 
from  0. 1  ppm  to  0  02  ppm,  and  bv 
establishing  tolerances  for  ethephon  in 
or  on  cotton  gin  byproducts  to  180  ppm; 
kidney  of  cattle,  goats,  hogs,  horses,  and 
sheep  fit  1.0  ppm;  eggs  at  0.002  ppm; 
poultry  meat  at  0.01  ppm;  poultry  liver 
at  0.05  ppm.  poultry  fat  at  0.02  ppm; 
and  poultn,'  meat  byproducts  (except 
liver  at  0.01  ppm  The  proposed 
analytical  method  is  analysis  for 
ethylene  release. 

Pursuant  to  the  section  408(d)(2}(A)(i) 
of  the  FFDCA,  as  recently  amended  bv 
the  Food  Quality  Protection  Act,  Rhone- 
Poulenc  AG  Company  has  submitted  the 
following  summary  of  information,  data 
and  argiunents  in  support  of  their 
pesticide  petition.  This  summary  was 
prepared  by  Rhone-Poulenc  AG 
Company  and  EPA  has  not  fully 
evaluated  the  merits  of  the  petition.  EP.\ 
edited  the  summary  to  clarify-  that  the 
conclusions  and  arguments  were  the 
petitioner's  and  not  necessarily  EPA's 
and  to  remove  certain  extrjineous 
material. 


I.  Petition  Summary 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residue  in  plants  is 
adequately  understood  based  on  tomato, 
cantaloupe,  apple,  fig.  pineapple, 
tobacco,  graf)e,  walnut,  filbert,  cherry, 
tangerine  and  lemon  metabolism  data. 
Ethephon  degrades  to  ethylene 
phosphate  and  chloride.  Data  indicate 
that  proximal  and  distal  translocation  of 
ethephon  to  fruits  may  occur  following 
application  to  leaves.  The  residue  of 
concern  in  plants  is  ethephon. 

2.  Analytical  method.  Adequate 
methods  for  purposes  of  enforcement  of 
ethephon  tolerances  in  plant 
commodities,  ruminant  tissues,  and 
milk  are  available.  The  Amchem-Plant 
Method  (PAM,  Vol.  11.  Method  I)  is  the 
recommended  method  for  enforcement 
purposes  for  plant  commodities  and 
processed  products  other  than  wheat 
and  barley  straw.  The  Amchem-Cereal 
Method  (forwarded  to  FDA  for  inclusion 
in  the  PAM,  Vol.  II.  Method  I)  is  the 
recommended  method  for  enforcement 
purposes  for  wheat  and  barley  straw. 
The  Union  Carbide-Animal  Method 
(forwarded  to  FDA  for  inclusion  in  the 
PAM,  Vol.  II,  Method  in)  is  the 
recommended  method  for  enforcement 
purposes  for  milk  and  animal  tissues. 
These  methods  employ  diazomethane  as 
a  methylating  agent.  A  new  plant  and 
animal  method  has  been  submitted  for 
enforcement  purposes  that  does  not 
employ  diazomethane.  The  method 
principally  involves  the  decomposition 
of  ethephon  to  ethylene  to  determine 
the  residues  of  ethephon.  An 
independent  lab  validation  of  this 
method  is  in  review  at  EPA. 

3.  Magnitude  of  residues.  Residue 
studies  have  been  conducted  to  support 
ethephon  registrations  on:  cotton, 
apples,  cherries,  tomatoes,  wheat, 
barley,  peppers,  grapes,  tobacco, 
walnuts,  almonds,  blackberries, 
cantaloupe,  pineapple,  sugarcane  and 
macadamia  nuts.  In  addition,  IR— 4  is 
conducting  work  to  support  new  uses 
on  blueberries,  coffee,  cranberries,  figs 
and  guavas.  All  residue  data 
requirements  cited  in  the  ethephon  RED 
have  been  submitted  to  EPA.  As  a  result 
of  this  work,  increased  tolerances  have 
been  proposed  for  cottonseed  (6  ppm, 
PP  6F4743)  and  cotton  gin  by-products 
(180  ppm.  amendment  to  PP  1H5603). 
As  part  of  the  reregistration  process,  the 
following  tolerances  will  be  revoked: 
cucumbers,  filberts,  lemons,  pineapple 
forage  and  fodder,  pumpkins, 
tangerines,  tangerine  hybrids  and 
sugarcane  molasses.  The  tolerances  for 
residues  of  ethephon  in  or  on  food  and 
feed  commodities  are  currently  based  in 


terms  of  ethephon  per  se.  Processing 
studies  have  been  conducted  on  apples, 
barley,  cottonseeds,  grapes,  pineapples, 
tomatoes,  and  wheat  and  are  deemed 
adequate  to  determine  the  e.xtent  to 
which  residues  of  ethephon  concentrate 
in  food/feed  items  upon  processing  of 
the  raw  agricultural  commodity.  Data 
indicate  that  ethephon  residues 
concentrate  in  apple  juice,  dried  apple 
pomace,  barley  hulls,  cottonseed  meal, 
grape  juice,  raisins,  raisin  waste,  dried 
grape  pomace,  pineapple  bran  and  pulp, 
dried  tomato  pomace,  wheat  bran, 
wheat  shorts  and  germ  and  red  dog. 
Available  apple  processing  data  indicate 
that  residues  of  ethephon  do  not 
concentrate  in  wet  apple  pomace. 
Therefore,  a  feed  additive  tolerance  on 
apple  pomace  is  not  required.  Available 
tomato  processing  data  indicate  that 
residues  of  ethephon  do  not  concentrate 
in  tomato  paste  and.  therefore,  no 
tolerance  is  needed.  Pineapple 
processing  data  indicate  that  residues  of 
ethephon  concentrate  in  dried 
pineapple  bran  (5.3X;  no  longer  a 
processed  commodity)  and  wet  pulp 
(1.2X),  but  do  not  concentrate  in  juice, 
syrup,  and  slices.  No  feed  additive 
tolerance  for  residues  of  ethephon  in 
processed  pineapple  is  required.  As  a 
result  of  a  recent  cow  feeding  study, 
new  animal  tolerances  have  been 
proposed.  The  following  tolerances  have 
been  proposed  for  cattle,  goat,  horses, 
and  sheep:  meat  -  0.02  ppm;  meat 
byproducts  (except  kidney)  -  0.20  ppm; 
kidney  -  1.0  ppm;  fat  0.02  ppm.  and 
milk  (cow  and  goat)  -  0.01  ppm. 
Following  a  hen  feeding  study,  new 
tolerances  were  proposed  for  poultry: 
poultry  meat  -  0.01  ppm;  poultry  meat 
byproducts  (except  liver)  -  0.01  ppm; 
poultry  fat  -  0.02  ppm;  poultry  liver  - 
0.05  ppm;  and  eggs  -  0.002  ppm. 

B.  Toxicology  Profile 

1.  Acute  toxicity-Ethephon  technical. 
A  complete  battery  of  acute  toxicity 
studies  for  ethephon  technical  was 
completed.  The  acute  oral  toxicity  study 
resulted  in  a  LD50  of  1 ,600  rag/kg  for 
both  sexes.  The  acute  dermal  toxicity  in 
rabbits  resulted  in  an  LD50  in  either  sex 
of  greater  than  5000  mg/kg.  The  acute 
inhalation  study  in  rats  resulted  in  a 
LC.so  of  4.52  mg/1.  Ethephon  was 
corrosive  to  the  skin  of  rabbits  in  the 
primary  dermal  irritation  study. 
Therefore,  the  primary  eye  irritation 
study  in  rabbits  was  not  required.  The 
dermal  sensitization  study  in  guinea 
pigs  indicated  that  ethephon  is  not  a 
sensitizer.  Based  on  the  results  of  the 
dermal  irritation  study,  and  the 
anticipated  results  in  an  eye  irritation 
study,  ethephon  technical  is  placed  in 
toxicity  Category  I. 
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Conclusion:  Based  on  the  acute 
toxicity  data  cited  above  it  is  concluded 
that  ethephon  technical  does  not  pose 
any  acute  dietary  risks. 

2.  Genotoxicity-Etbephon  technical. 
The  potential  for  genetic  toxicity  of 
ethephon  was  evaluated  in  several 
assays.  The  compound  was  found  to  be 
mutagenic  in  strain  TA-1535  with  and 
without  S9  activation  in  the  Ames 
assay,  hi  the  in  vitro  chromosomal 
aberrations  study  with  Chinese  hamster 
ovary  cells,  ethephon  was  negative. 
Ethephon  was  tested  for  unscheduled 
DNA  synthesis  in  the  rat  hepatocyte 
system  and  was  found  to  be  negative. 
The  weight  of  evidence  suggests  that 
this  material  is  non-genotoxic. 

Conclusions:  Based  on  the  data  cited 
above,  the  weight  of  evidence  indicates 
that  ethephon  technical  does  not  pose  a 
risk  of  mutagenicity  or  genotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  Ethephon  has  been  tested  for 
reproductive  toxicity  in  rats  and 
developmental  toxicity  in  both  rats  and 
rabbits  (two  studies  in  each  species). 
The  results  of  these  studies  are 
summarized  below; 

a.  In  a  two  generation  reproduction 
study,  28  Sprague-Dawley  rats  per  sex 
per  dose  were  administered  0,  300, 
3,000,  or  30,000  ppra  (0,15,  150,  or 
1.500  mg/kg/day)  of  ethephon  in  the 
diet.  For  the  offspring,  a  NOEL  of  15 
mg/kg./day  and  a  LOEL  of  150  mg/kg/ 
day  was  established  based  on  decreased 
body  weight  gain  in  the  females  at  150 
mg/kg/day  and  in  both  sexes  at  1,500 
mg/kg/day.  No  effects  were  observed  on 
fertility,  gestation,  mating,  organ 
weights,  or  histopathology  in  any 
generation. 

b.  In  rats,  ethephon  was  administered 
by  gavage  at  doses  of  0,  20,  600,  or  1 ,800 
mg/kg  for  gestation  days  6  through  15. 
At  1,800  mg/kg/day,  14  of  the  24  treated 
female  rats  died.  No  toxic  effects  were 
observed  at  lower  doses.  The  NOEL  for 
maternal  and  developmental  toxicity 
was  600  mg/kg/day.  In  a  second  study, 
rats  were  dosed  by  gavage  at  0.  125,  250, 
or  500  mg/kg/day  on  days  6  through  15 
of  gestation.  No  toxic  effects  were 
observed  at  any  dose.  The  NOEL  for 
maternal  and  developmental  toxicity 
was  500  mg/kg/day. 

c.  In  rabbits,  ethephon  was 
administered  by  gavage  at  doses  of  0,  50, 
100,  and  250  mg/kg  for  gestation  days  6 
through  19.  The  number  of  does  with 
hve  fetuses  were  10,  12,  8,  and  5. 
respectively.  Resorptions  were 
increased  at  100  mg/kg/day  and 
statistically  significantly  increased  at 
250  mg/kg/day.  At  250  mg/kg/day,  does 
were  depressed,  ataxic,  showed  an 
increase  of  clinical  observations  and 
gross  pathology  in  the  gut.  The  NOEL 


for  maternal  toxicity  was  50  mg/kg/day 
and  the  NOEL  for  developmental 
toxicity  was  50  mg/kg/day.  In  a  second 
study,  rabbits  were  dosed  bv  gavage  at 
0,  62.5.  125,  or  2^0  mg/kg/day  on  days 
6  through  19  of  gestation.  Maternal 
morbidity,  mortality,  and  clinical  signs 
of  toxicity  were  observed  at  250  mg/kg/ 
day.  Fetal  toxicity,  consisting  of 
decreased  number  of  live  fetuses  per 
doe,  increased  early  resorptions  and 
post  implantation  loss  was  observed  at 
250  mg/kg/day.  A  NOEL  for  maternal 
and  developmental  toxicity  of  125  mg/ 
kg/day  was  observed. 

Conclusions:  Based  on  the  two- 
generation  reproduction  study  in  rats, 
ethephon  is  not  considered  a 
reproductive  toxicant  and  shows  no 
evidence  of  endocrine  effects.  The  data 
from  the  developmental  toxicitv  studies 
on  ethephon  show  no  evidence  of  a 
potential  for  developmental  effects 
(malformations  or  variations)  at  doses 
that  are  not  maternally  toxic.  The  NOEL 
for  both  maternal  and  developmental 
toxicity  in  rats  was  500  mg/kg/dav  and 
for  rabbits  the  NOEL  for  both  maternal 
and  developmental  toxicity  was  50  mg/ 
kg/day,  respectively. 

4.  Subchronic  toxicity:  The 
subchronic  toxicity  of  ethephon  has 
been  studied  in  three  human  studies 
and  a  21-day  dermal  study  in  rabbits. 
These  studies  are  summarized  below: 

a.  Male  and  female  subjects  received 
ethephon  at  doses  of  0.17  and  0.33  mg/ 
kg/day  for  22  days.  The  daily  doses 
were  divided  into  3  gelatin  capsules.  No 
adverse  effects  were  noted  in  clinical 
observations,  hematology,  serum 
chemistry  (including  RBC  ChE)  and 
urinalysis.  There  was  a  significant 
decrease  in  plasma  ChE  for  both 
treatment  groups,  although  the  effect  at 
0.17  mg/kg/day  appeared  tc  be  verv 
close  to  the  threshold  for  significance. 

b.  Male  and  female  subjects  received 
ethephon  at  a  dosage  of  0.5  mg/kg/day 
for  16  days.  The  daily  dose  was  divided 
into  3  gelatin  capsules.  No  adverse 
effects  were  noted  in  clinical 
obser\'ations,  hematology,  serum 
chemistry  (including  RBC  ChE)  and 
urinalysis.  There  was  a  significant 
decrease  in  plasma  cholinesterase. 

c.  Ethephon  was  administered  to  male 
and  female  subjects  at  a  daily  dose  of 
124  mg/day  (1.8  mg/kg/day  average  for 
both  sexes)  divided  up  into  3  gelatin 
capsules  for  28  days.  Clinical  signs  of 
toxicity  were  observed  and  included 
diarrhea,  urgency  of  bowel  movements, 
urinary  urgency  and  stomach  cramps. 
No  effects  were  noted  with  regard  to 
hematology,  urinalysis  or  serum 
chemistrv'  including  cholinesterase 
evaluations. 


d.  In  a  21-day  dermal  studv.  10 
rabbits  per  sex  per  group  were  dosed 
dermally  at  0.  25.  75,  and  150  mg/kg/ 
day.  five  days  per  week  for  three  weeks. 
Skin  effects  were  observed  at  all  doses. 
Effects  ranged  from  er\lhema  and 
desquamation  at  the  lowest  dose  to 
acanthosis  anr  chronic  inflammation  at 
150  mg/kg/day.  No  systemic  treatment- 
related  effects  were  observed  on  bodv 
weight,  food  consumption,  organ  weight 
or  histopatholog>'.  The  systemic  NOEL 
was  greater  than  150  mg/kg/dav 

Conclusions:  Based  on  the  results  of 
the  3  studies  in  humans,  a  LOEL  of  1.8 
mg/kg/day  was  estabUshed  in  the  28- 
day  study.  In  the  22-day  study,  0.17 
mg/kg/day  appeared  to  be  verv  close  to 
the  threshold  for  sigmficance.  The 
systemic  NOEL  in  the  21-day  dermal 
study  in  rabbits  was  greater  than  150 
mg/kg/day. 

5  Chronic  effects.  A  2  year  chronic 
toxicity/oncogenicity  study  in  rats,  an 
18  month  mouse  oncogenicitv  studv,  a 
1-year  study  in  dogs,  and  a  2-vear 
chronic  study  in  dogs  were  performed 
on  ethephon  technical.  These  studies 
are  summarized  below: 

a.  A  combined  chronic/oncogenicity 
study  was  performed  on  ethephon  in 
Sprague-Dawley  rats.  Doses 
administered  in  the  feed  were  0.  300. 
3.000.  10,000  or  30.000  ppm  for  95 
weeks  to  the  males  and  103  weeks  for 
the  females.  The  doses  administered 
relative  to  body  weight  were  0.  13.  131, 
446,  or  1,416  mg/kg/dav  for  males  and 
0,  16,  161.  543  or  1,794  mg/kg/ day  for 
females.  Plasma  and  erklhrocyte 
cholinesterase  was  inhibited  at  all  doses 
(NOEL<300  ppm)  Brain  cholinesterase 
inhibition  was  not  observed.  A  decrease 
in  male  body  weight  was  obser\'ed  at 
10,000  ppm.  At  30.000  ppm  a  body 
weight  decrease  was  observed  in  t)oth 
sexes,  .Additional  effects  at  30.000  ppm 
were  thyroglossal  duct  cysts,  kidnev 
glomerulo-sclerosis  and  nephritis  and 
biliarv'  hyperplasia  cholangiofibrosis. 
No  carcinogenic  effects  were  obser\'ed. 

b.  Male  and  female  CD-I  mice  were 
administered  ethephon  in  the  diet  at  0, 
100.  1.000.  or  10,000  ppm  (0.  15  5.  156. 
or  1.630  mg/kg/day)  for  78  weeks  An 
additional  dose  level  of  50.000  ppm  was 
terminated  at  12  weeks  because  of 
excessive  morbidity  and  mortality  No 
evidence  of  treatment  related  tumors 
was  observed.  A  NOEL  of  15.5  mg/kg/ 
day  was  determined  for  plasma 
chohnesterase  inhiuition  A\  1.630  mg/ 
kg/day  male  body  weights  were 
increased  and  female  body  weights 
decreased  compared  to  controls. 

c.  Ethephon  technical  was 
administered  in  the  feed  at  0,  30,  300. 
and  3.000  ppm  (0.  0.75,  7  5.  or  75  mg/ 
kg/day)  to  male  and  female  beagle  dogs 
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for  2  years.  Due  to  toxicity/morbidity, 
the  high  dose  was  reduced  as  follows: 
75  mg/kg/day  weeks  0-3;  50  mg/kg/day 
weeks  4-5;  25  mg/kg/day  weeks  6-24; 
37.5  mg/kg/day  weeks  25-104.  Plasma 
cholinesterase  was  inhibited  at  all  doses 
(NOEL<0.75  mg/kg/day).  A  NOEL  for 
erythrocyte  cholinesterase  inhibition  of 
0.75  mg/kg/day  with  a  LOEL  of  7.5  mg/ 
kg/ day  was  observed.  Histopathology 
showed  smooth  muscle  atrophy  in  the 
gut  at  7.5  mg/kg/day  with  a  NOEL  of 
0.75  mg/kg/day. 

d.  Etnepnon  was  administered  in  the 
feed  at  doses  of  0,  100.  300.  1.000  or 
2.000  ppm  (0.  2.7.  8.2.  28.5.  or  52.1  mg/ 
kg/ day]  to  male  and  female  beagle  dogs 
for  52  weeks.  A  systemic  NOEL  of  1.000 
ppm  (28.5  mg/kg/day)  was  observed  for 
decreased  spleen  weight,  body  weight, 
hemoglobin  and  hematocrit  in  males. 
The  females  showed  a  decreased  spleen/ 
body  weight  ratio  for  the  same  NOEL. 
Cholinesterase  inhibition  was  not 
determined. 

Conclusions:  The  NOEL  in  the 
chronic  rat  study  was  131  mg/kg/day 
t>ased  on  the  decreased  body  weight 
gains  in  males.  The  NOEL  in  the  most 
recent  one-year  dog  study  was 
determined  to  be  28.5  mg/kg/day  based 
on  body  weight,  organ  weight  effects 
and  hematology  effects.  Ethephon  has 
been  tested  in  both  rats  and  mice  for 
oncogenic  activity.  No  oncogenic  effects 
were  observed. 

6.  Animal  metabolism. 

Rat  metabolism-Ethephon  technical. 
The  rat  raetaboUsm  study  consisted  of  a 
single  intravenous  dose  group  at  50  mg/ 
kg,  and  single  and  multiple  oral  high 
dose  groups  at  50  and  1 .000  mg/kg.  The 
oral  Cmax  (maximum  concentrations 
were  reached  at  1.3  and  1  hours  for  the 
50  mg/kg  dose  and  1.9  and  2.5  hours  for 
the  1,000  mg/kg  dose  in  males  and 
females,  respectively.  The  tl/2  of  the 
rapid  excretion  phase  (A-phase)  at  the 
50  mg/kg  dose  was  7  hours  for  both 
sexes  and  4  and  9  hours  at  1 .000  mg/kg 
for  the  males  and  females,  resp)ectively. 
Oral  and  intravenous  doses  were  rapidly 
excreted  in  the  urine  accounted  for  48 
to  71  percent  of  the  administered 
radioactivity.  Approximately  7  percent 
was  excreted  in  the  feces.  Exhaled 
ethylene  was  10-20  percent  and  CO2 
was  less  than  1  percent  of  the 
administered  dose.  The  highest  tissue 
concentrations  were  found  in  the  blood, 
bone,  liver,  kidney  and  spleen  with  no 
significant  differences  between  single 
and  multiple  dosing.  No  significant 
differences  were  observed  in  the 
excretion  pattern  with  either  sex  or 
multiple  dosing. 

Goaf  metabolism-Ethephon 
technical.  In  a  goat  metabolism  study, 
ethephon  was  incorporated  into  natural 


products  (glutathione  conjugates, 
protein,  glycogen,  and  triglycerides)  and 
expired  as  CO2  and  ethylene. 

Hen  metabolism-Ethephon  technical. 
In  a  hen  metabolism  study,  ethephon 
metabolism  involved  an  initial  removal 
of  chlorine  to  form  2- 
hydroxyethanephosphonic  acid 
followed  by  further  metabolism  which 
results  in  the  release  of  ethylene  and 
carbon  dioxide  as  well  as  intermediates 
which  can  enter  into  fundamental 
biochemical  pathways  leading  to  the 
biosynthesis  of  proteins  and  lipids. 

Conclusions:  Ethephon  technical  is 
not  metabolized  to  breakdown  products 
that  can  be  reasonably  expected  to 
present  any  chronic  dietary  risk. 

7  Metabolite  toxicology.  Ethephon 
degrades  to  ethylene  phosphate  and 
chloride.  Therefore,  no  significant 
toxicity  is  anticipated  from  these 
breakdown/metabolites. 

8.  Neurotoxicity.  The  acute 
neurotoxicity  of  ethephon  has  been 
studied.  The  study  is  summarized 
below: 

Groups  of  12  male  and  12  female 
Sprague  Daw  ley  rats  were  treated  once 
by  gavage  with  ethephon  at  dose  levels 
of  0,  500.  1,000,  or  2,000  mg/kg  in  order 
to  assess  its  potential  acute 
neurotoxicity.  The  time  for  assessing 
peak  behavioral  effects  was  previously 
determined  in  another  study  to  be 
approximately  6  hours  post  dosing.  At 
2.000  mg/kg,  mortality  (females  only) 
and  transitory  effects  including 
pupillary  constriction,  increased 
urination  (males  only),  reduced  food 
consiimption  and  body  weight, 
decreased  body  temperature  (females 
only),  and  reduced  motor  activity. 
Mortality  and  reduced  food 
consumption  was  also  observed  for  the 
1,000  mg/kg  females,  motor  activity  was 
decreased  for  the  1,000  mg/kg  males  and 
constricted  pupils  were  noted  for  some 
animals  in  all  the  lower  dosage  groups. 
No  neuropathological  lesions  were  seen 
that  were  attributed  to  treatment  with 
ethephon.  The  nature  of  the  findings 
suggests  that  they  were  generally 
isolated  pharmacological  1  ffects  and  not 
of  neurotoxicological  significance  given 
their  transitory  nature  and  the  lack  of 
treatment  related  structural  lesions  in 
the  nervous  system. 

Conclusions:  The  acute  neurotoxicity 
study  demonstrated  transient  findings 
that  suggested  isolated  pharmacological 
effects  and  no  NOEL  was  established 
based  on  the  observation  of  transient 
constricts.  Ethephon  does  not  appear  to 
pose  any  significant  acute  neurotoxicity. 

C  Aggregate  Exposure 

1.  Dietary  exposure,    a.  Food  - 
Ethephon  is  registered  for  use  on  the 


following  food  crops:  cotton,  apples, 
cherries,  tomatoes,  wheat,  barley, 
peppers,  grapes,  tobacco,  walnuts, 
almonds,  blackberries,  cantaloupe, 
pineapple,  sugarcane  and  macadamia 
nuts.  In  addition,  IR-4  is  conducting 
work  to  support  new  uses  on 
blueberries,  coffee,  cranberries,  figs  and 
guavas.  Ethephon  has  several 
omamental/non-food  applications  as 
well.  All  residue  requirements  cited  in 
the  ethephon  RED  have  been  submitted 
to  EPA.  As  a  result  of  this  work, 
increased  tolerances  have  been 
proposed  for  cottonseed  (6  ppm,  PP 
6F4-743)  and  cotton  gin  by-products  (180 
ppm,  amendment  to  PP  1H5603).  As 
part  of  the  reregistration  process,  the 
following  tolerances  will  be  revoked; 
cucumbers,  filberts,  lemons,  pineapple 
forage  and  fodder,  pumpkins, 
tangerines,  tangerine  hybrids  and 
sugarcane  molasses.  The  tolerances  for 
residues  of  ethephon  in  or  on  food  and 
feed  commodities  are  currently  based  in 
terms  of  ethephon  per  se.  An 
enforcement  method  was  submitted  to 
EPA  for  determination  of  residues  of 
ethephon  in/on  plant  commodities  and 
in  milk,  nnninant  and  poultry  tissues. 
The  ethephon  RED  lists  the  number  of 
treated  acres  by  crop  for  all  major 
ethephon  uses  in  the  U.S. 

b.  Drinking  water  -  Based  on  the 
available  studies  and  the  use  pattern, 
Rhone-Poulenc  does  not  anticipate 
residues  of  ethephon  in  drinking  water. 
There  is  no  established  Maximum 
Concentration  Level  or  Health  Advisory 
Level  for  ethephon  under  the  Safe 
Drinking  Water  Act. 

2.  Non-dietary.  The  potential  for  non- 
occupational exposure  to  the  general 
public  is  also  insignificant  since  only 
approximately  800  lbs  of  ethephon 
technical  is  sold  in  the  U.S.  home  and 
garden  market  annually.  The  residential 
lawn  or  garden  uses  anticipated  for 
these  products  where  the  general 
population  may  be  exposed  via 
inhalation  or  dermal  routes  are 
negligible.  The  home  and  garden 
formulation  that  is  sold  in  the  U.S. 
contains  only  3.9  percent  ethephon 
which  would  further  limit  exposure. 

D.  Cumulative  Effects 

While  ethephon  is  an  inhibitor  of  ChE 
of  the  plasma  and  RBC,  it  has  not 
demonstrated  any  ability  to  inhibit  brain 
ChE  in  rats,  mice,  or  dogs  under 
condition  of  a  chronic  dietary  dosing 
regimen.  Furthermore,  imlike  classic 
organophosphate  ChE  inhibitors, 
ethephon  did  not  induce  symptoms  of 
ChE  inhibition,  such  as  constriction  of 
the  pupils,  salivation,  lacrimation, 
diarrhea,  urination,  tremors,  and 
convulsions  under  chronic  feeding  of 
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doses  up  to  30,000,  10,000,  and  2,000 
ppm  in  the  rat,  mouse,  and  dog, 
respectively.  In  the  rat  study,  the  plasma 
and  RBC  ChE  were  inhibited 
approximately  55  percent  and  85 
percent,  respectively.  In  the  mouse 
study,  both  peripheral  ChEs  were 
inhibited  by  approximately  70  percent. 
Although  choUnesterase  determinations 
were  not  performed  in  the  1  year  dog 
study,  in  a  2  year  dog  study,  plasma  and 
RBC  ChE  were  inhibited  60  percent  and 
70  percent,  respectively.  Despite  these 
high  degrees  of  inhibition  of  peripheral 
ChE,  no  clinical  signs  or  symptoms 
consistent  with  ChE  inhibition  occurred 
in  these  studies.  It  is  generally  only 
imder  very  extreme  conditions  such  as 
high  doses  administered  via  oral  gavage 
or  under  occlusive  dermal  dressing  in 
rabbits  in  which  signs  that  are 
consistent  with  ChE  inhibition  are 
observed.  These  clinical  signs  generally 
occiir  at  doses  that  produce  acute 
lethality.  However,  these  signs  may  in 
fact  be  unrelated  to  CNS  ChE  inhibition 
and  could  be  a  non-specific  reaction  to 
the  acidic  and  therefore  highly  irritant 
nature  of  ethephon. 

Ethephon  should  not  be  regarded  as  a 
classical  inhibitor  of  ChE  such  as  the 
carbamates  and  organophosphates  since 
it  does  not  produce  the  typical  nervous 
system  effects  of  those  compounds.  The 
recently  updated  chronic  data  base 
adequately  proves  that  very  high  dietary- 
doses  of  ethephon  do  not  inhibit  brain 
ChE,  that  it  does  not  produce  the 
classical  clinical  signs  of  ChE 
inhibition,  and  that  it  does  not  produce 
Ufe-shortening  effects,  despite  moderate 
to  severe  lifetime  inhibition  of  both 
plasma  and  RBC  ChE.  The  inhibition  of 
ChE  by  ethephon  is  only  an  indicator  of 
exposure  and  is  not  a  measure  of  its 
potential  for  inducing  ChE-mediated 
toxicity. 

In  summary.  Rhone-Poulenc 
concludes  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time  since  there  is  no 
significant  toxicity  observed  for 
ethephon.  Even  at  high  doses,  ethephon 
does  not  act  as  a  classical  inhibitor  of 
cholinesterase.  Exposure,  even  at  high 
doses,  does  not  lead  to  brain 
cholinesterase  inhibition.  There  is  no 
reliable  data  to  indicate  that  the  effects 
noted  would  be  cumulative  with  those 
of  organophosphate  or  carbamate-type 
compounds.  Therefore,  Rhone-Poulenc 
has  considered  only  the  potential  risks 
of  ethephon  in  its  exposure  assessment. 

£.  Safety  Determination 

The  EPA  OPP/HED  RfD  Peer  Review 
Committee  determined  that  the 
reference  dose  (RfD)  should  be  based  on 
the  2&-day  study  in  humans.  Using  the 


LOEL  of  1.8  mg/kg/day  in  this  study  and 
an  uncertainty  factor  (UP)  of  100  to 
account  for  intraspecies  variability  and 
the  lack  of  a  NOEL,  an  RfD  of  0.018  mg/ 
kg/day  was  established  as  the  chronic 
dietary  endpoint. 

1.  U.S.  population-General.  A 
chronic  dietary  risk  assessment  which 
included  all  proposed  changes  in 
ethephon  tolerances  was  conducted  on 
ethephon  using  two  approaches:  (1)  a 
Tier  1  approach  using  tolerance-level 
residues  for  all  foods  included  in  the 
analysis,  and  (2)  Monte  Carlo 
simulations  using  tolerance-level 
residues  for  all  foods  adjusted  for 
percent  crop  treated  (Tier  3).  Using  the 
Tier  1  approach,  MOEs  at  the  95th  and 
99th  percentiles  of  exposure  for  the 
overall  U.S.  population  were  25  and  9, 
respectively.  Using  Tier  3  procedures  in 
which  residues  were  adjusted  for  the 
percent  of  the  crop  treated,  MOEs  were 
114  and  42.  respectively.  Acute 
exposure  was  also  estimated  for  infants 
and  children  1  to  6  years  of  age.  In  the 
Tier  1  analysis,  the  most  highly  exposed 
subgroup  was  infants.  For  this 
population,  MOEs  at  the  95th  and  99th 
percentiles  of  exposure  were  7  and  4. 
respectively.  Using  the  Tier  3  method 
MOEs  were  56  and  12,  respectively. 
Even  imder  the  conservative 
assumptions  presented  here,  the  more 
realistic  estimates  of  dietar\'  exposure 
(Tier  3  analyses)  clearly  demonstrate 
adequate  MOEs  up  to  the  99th 
percentile  of  exposure  for  all  population 
groups  analyzed. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
ethephon,  the  available  developmental 
toxicity  and  reproductive  toxicity 
studies  and  the  potential  for  endocrine 
modulation  by  ethephon  were 
considered.  Developmental  toxicity 
studies  in  two  species  indicate  that 
ethephon  is  not  a  teratogen.  The  2 
generation  reproduction  studv  in  rats 
demonstrated  that  there  were  no  adverse 
effects  on  reproductive  performance, 
fertility,  fecundity,  pup  sur\-ival,  or  pup 
development.  Maternal  and 
developmental  NOELs  and  LOELS  were 
comparable,  indicating  no  increase  in 
susceptibility  of  developing  organisms. 
No  evidence  of  endocrine  effects  were 
noted  in  any  study.  It  is  therefore 
concluded  that  ethephon  poses  no 
additional  risk  for  infants  and  children 
and  no  additional  uncertainty  factor  is 
warranted.  FFDCA  section  408  provides 
that  an  additional  safety  factor  for 
infants  and  children  may  be  applied  in 
the  case  of  threshold  effects.  Since,  as 
discussed  in  the  previous  section,  the 
toxicology  studies  do  not  indicate  that 
young  animals  are  any  more  susceptible 


than  adult  animals  and  the  fact  that  the 
proposed  RfD  calculated  from  the  LOEL 
from  the  28  day  human  study  already 
incorporates  an  additional  uncertainty 
factor.  Rhone-Poulenc  believes  that  an 
adequate  margin  of  safety  is  therefore 
provided  by  the  RfD  estabhshed  by  EPA. 
Additionally,  this  LOEL  is  also  8X  lower 
than  the  next  lowest  NOEL  (2  generation 
reproduction  study,  N0EL=15  mg/kg/ 
day)  in  the  ethephon  toxicology  data 
base.  Ethephon  has  no  endocnne- 
modulation  charactenstics  as 
demonstrated  by  the  lack  of  endocrine 
effects  in  developmental,  reproductive, 
subchronic.  and  chronic  studies. 

Conclusion:  A  dietary  Risk  assessment 
was  submitted  to  EPA  in  September, 
1996  (MRID  #44100203).  .^n  RfD  of 
0.018  rag/kg/day  has  "been  established 
by  EPA  based  on  the  LOEL  m  the  28- 
day  human  study.  Adequate  MOEs  exist 
for  all  populations  including  mfants  and 
children.  No  additional  uncertainty 
factor  for  infants  and  children  is 
warranted  based  on  the  completeness 
and  reliabihty  of  the  database,  the 
demonstrated  lack  of  increased  risk  to 
developing  arganisms,  and  the  lack  of 
endocrine-modulating  effects. 

F.  International  Tolerances 

The  Codex  MRL  for  grapes  is  10  mg/ 
kg  verses  2  ppm  for  U.S.  tolerance.  The 
tomato  Codex  MRL  is  3  mg/kg  verses  2 
ppm  for  the  U.S.  tolerance.  All  other 
U.S.  tolerances  are  identical  to 
corresponding  Codex  MRLs. 

IL  Administrative  Matters 

Interested  persons  are  invited  to 
submit  comments  on  the  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  document  control 
number,  lPF-686].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  hohdavs. 

A  record  has  been  established  for  this 
notice  under  docket  number  (PF-6861 
including  comments  and  data  submitted 
electronically  as  described  below)  A 
public  version  of  this  record,  includmg 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  anv 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays  The  public  record  is  located  in 
Rm.  1 132  of  the  Public  Response  and 
Program  resources  Branch.  Field 
Operations  Di\ision  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  Cr>'stal  Mall  #2, 
1921  Jefferson  Davis  highway. 
Arlington.  VA. 
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Electronic  comments  can  be  sent 
directly  to  EPA  at; 
opp-docket€tepainail. epa.gov 

Electronic  comments  must  be 
submitted  as  ASQI  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
cmd  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  lanuary  7. 1997 

Stephen  L.  Jfohnaon, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs 

IFR  Doc.  97-983  Filed  1-14-97;  8:45  am] 

ULUHG  COM  (6M~S0-F 

[PF-687;  FRL-5680-4J 

W.  Neudorff  GmbH  KG;  Pesticide 
Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of  a 
regulation  for  an  exemption  from  the 
requirement  for  a  tolerance  for  residues 
of  copper  octanoate  when  used  in 
accordance  with  good  agricultural 
practice  as  an  active  ingredient  in 
pesticide  formulations  applied  to 
growing  crops.  This  notice  includes  a 
summary  of  the  petition  that  was 
prepared  by  the  petitioner,  W.  Neudorff 
GmbHKGI'NeudorfT). 
DATES:  Comments,  identified  by  the 
docket  number  (PF-6871.  must  be 
received  on  or  before  February  14,  1997 

ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency,  401  M  St,  SW.. 
Washington,  DC  20460.  In  p)erson,  bring 
comments  to  Rm.  1 132,  CM  #2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  be  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
IPF-6871.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  this  document. 

Information  submitted  as  a  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  V.  Errico,  Acting  Product 
Manager  (22),  Rm.  229,  CM#2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
22202,  703-305-5540,  e-mail: 
errico.philip@epamail.epa.gov, 
SUPP1.EMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP 
6F4734)  from  W.  Neudorff  GmbH  KG 
("Neudorff).  c/o  Walter  G,  Talarek. 
1008  Riva  Ridge  Drive,  Great  Falls,  VA 
22066,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act,  21  U.S.C.  section  346a(d), 
to  amend  40  CFR  Part  180  by 
establishing  an  exemption  from  the 
requirement  for  a  tolerance  for  residues 
of  the  fungicide  copper  octanoate  when 
used  in  accordance  with  good 
agricultural  as  an  active  ingredient  in 
pesticide  formulations  applied  to 
growing  crops. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act,  Neudorff 
included  in  the  petition  a  summary  of 
the  petition  and  authorization  for  the 


summary  to  be  published  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  sumniary  represents  the 
views  of  Neudorff.  EPA  is  in  the  process 
of  evaluating  the  petition.  As  required 
by  section  408(d)(3)  EPA  is  including 
the  summary  as  a  part  of  this  notice  of 
fihng.  EPA  has  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 

I.  Petition  Summary 

A.  Residue  Chemistry 

1.  Magnitude  of  the  residue 
anticipated  at  the  time  of  harvest  and 
method  used  to  determine  the  residue. 
No  residues  are  expected  at  the  time  of 
harvest  on  crops  treated  with  copper 
octanoate,  because  rainwater  readily 
washes  copper  octanoate  off  plants,  and 
this  chemical  is  biodegraded  by  water 
hydrolysis  into  its  copper  ion  and  fatty 
acid  components,  and  then  the  fatty 
acids  are  further  degraded  by  two 
carbon  units  at  a  time  until  they 
eventually  degrade  to  water  and  C02.  In 
addition,  the  physio-chemical 
properties  of  soils  naturally  modify 
copper  ion  availability,  and  when  soils 
are  adjusted/limed  to  the  pH  required 
for  normal  crop  production,  the  effect  is 
to  reduce  copper  availability  to  the  crop. 
Furthermore,  toxic  copper  levels  in 
plants  induce  an  imbalance  with  iron 
which  causes  plant  dwarfing,  stunted 
roots  and  decreased  growth  and  yields, 
which  effects  appear  before  significant 
copper  buildup  occurs,  and 
consequently  acts  as  a  warning  which 
prevents  excess  application  of  copper 
compounds  to  food/feed  crops.  Last, 
even  if  residues  were  to  remain  on 
plants,  the  copper  ion  is  a  trace  element, 
or  micronutrient,  essential  for  the 
growth  and  well  being  of  higher  plants 
and  animals,  including  man.  Therefore, 
the  amount  of  this  chemical  proposed 
for  application  to  plants  is  highly 
unlikely  to  cause  harm  to  plants  or 
animals  or  to  leave  excess  residues  on 
the  plants. 

2.  Statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  Neudorff  has  not  proposed  a 
new  analytical  method,  because  copper 
levels  harmful  to  plants  and  animals  are 
highly  unlikely  to  occur  when  its 
copper  octanoate  product  is  applied 
according  to  label  instructions. 
However,  should  EPA  require  such  a 
method,  because  copper  octanoate  is  a 
copper  salt  of  a  fatty  acid,  Neudorff 
would  propose  the  use  of  the  same 
analytical  method  submitted  by 
registrants  of  products  containing  other 
copper  salts  of  fatty  acids. 
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B.  Toxicological  Profile 

1.  Acute  toxicity.  Result  of  studies 
conducted  on  a  concentrate  product 
containing  copper  octanoate  and  for 
which  Neudorff  has  applied  for 
registration  indicate  that  this  chemical 
has  low  acute  toxicities. 

2.  Genotoxicity,  reprodactive  and 
developmental  toxicity,  subchronic 
toxicity,  and  chronic  toxicity.  There  is 
adequate  information  available  from 
literatiire  sources  to  characterize  the 
toxicity  of  the  copper  ion.  The  available 
literature  shows  that  copper  is 
ubiquitous  in  nature  and  is  a  necessary 
nutritional  element  for  both  animals  and 
plants.  It  is  one  of  26  elements  lound 
essential  to  life.  The  copper  ion  is 
present  in  the  adult  human  body  at 
levels  of  80-150  mg.  Oral  ingestion  of 
excessive  amounts  of  the  copper  ion 
from  pesticidal  uses  is  unlikely;  copper 
compoimds  are  irritating  to  the  gastric 
mucosa  and  emesis  usually  occurs 
promptly,  thereby  reducing  the  amount 
of  copper  ion  available  for  absorption 
into  the  human  body.  Moreover,  copper 
is  a  trace  element  essential  for  the 
growth  and  well  being  of  man.  However, 
man  is  protected  from  excess  copper  ion 
in  the  body  by  an  effective  homeostatic 
mechanism  which  integrates  absorption, 
retention  and  excretion  to  stabiUze  the 
copper  ion  burden  in  the  body.  Only  a 
small  percentage  of  copper  ingested  is 
absorbed,  and  most  of  the  absorbed 
copper  is  excreted.  In  view  of  the  facts 
that  the  copper  ion  occurs  naturally  in 
most  foods  and  the  metabolism  of 
copper  is  well  understood,  there  is  no 
reason  to  expect  that  long-term  exposure 
to  copper  ion  in  the  diet  is  likely  to  pose 
the  risks  of  chronic  or  sub-chronic 
adverse  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure,  a.  Food.  There  is 
no  known  evidence  of  sub-chronic  or 
chronic  adverse  health  effects  from 
dietary  exposure  to  the  copper  ion, 
except  in  the  case  of  massive  intake 
disrupting  the  natural  homeostatic 
mechanism  controlling  body  level  of 
copper. 

b.  Drinking  water.  As  a  copper  salt  of 
a  fatty  acid,  copper  octanoate  can  be 
washed  off  growing  plants  by  rain  and 
during  processing  of  crops  by  water. 
However,  as  stated  previously,  copper 
octanoate  is  biodegraded  first  by  water 
hydrolysis  into  the  copper  ion  and  fatty 
acid  components,  and  then  the  fatty 
acids  are  further  degraded  by  two 
carbon  units  at  a  time  until  they 
eventually  degrade  to  water  and  CO2. 
But,  even  if  the  chemical  were  to  wash 
off  plants  and  the  copper  ion  were  to  get 
into  a  public  drinking  water  source. 


EPA  has  promulgated  Safe  Ehinking 
Water  Act  standards  for  copper  which 
would  be  protective  of  pubic  health. 
2.  Non-dietary  exposure.  The  only 
non-dietary  exposure  expected  is  that  to 
applicators.  However,  the  protective 
measures  prescribed  by  the  product's 
label  are  expected  to  be  adequate  to 
minimize  exposure  and  protect 
applicators  of  the  chemical. 

D.  Cumulative  Effects 

No  cumulative  adverse  effects  are 
expected  from  long-term  exposure  to 
this  chemical. 

E.  Safety  Detennination 

1.  U.S.  population.  The  metabolism  of 
copper  in  man  and  growing  plants  is 
well  imderstood  and  documented  in  the 
available  hterature.  The  use  of  copper 
octanoate  as  a  pesticide  would  have 
essentially  the  same  results  in  terms  of 
contribution  of  copper  ion  to  growing 
crops  as  the  use  of  copper  sulfate  and 
the  Group  D  copper  compounds  that 
have  already  been  granted  exemptions 
from  tolerance  by  EPA.  Further,  there  is 
adequate  information  to  show  that  there 
is  no  toxicological  concern  raised  by  the 
contribution  of  the  copper  ion  to 
growing  crops  which  is  likely  to  result 
from  application  of  pesticides 
containing  copper,  and  consequently  no 
tolerances  should  be  required  for  the 
use  of  copper  octanoate. 

2.  Infants  and  children.  Because  the 
fetus  and  newborn  have  elevated  copper 
levels  (StemUeb,  1980),  and  since 
homeostatic  mechanisms  are  not  fullv 
developed  at  birth  {Underwood.  1977), 
the  newborn  represents  a  risk  group  that 
may  not  be  able  to  cope  with  excess 
copper  exposure.  However,  the  fetus 
does  not  have  a  "abnormal  burden  "  of 
copper;  it  needs  a  store  of  copper  from 
which  it  will  start  fulfilling  its 
requirements  as  a  newborn  (USEPA, 
1987).  Data  show  that  in  small  children 
ingestion  of  approximately  10  mg  C^i/lO 
kg  child/day  from  contaminated  milk 
can  cause  severe  liver  disorders  (Tanner 
et  al,  1983).  EPA  theorizes  that  "given 
that  1  mgALg  bw  is  an  upper  limit  of 
exposure,  it  is  conceivable  that,  for 
instance,  20  percent  of  this  level  (2  mg/ 
child/day)  could  result  in  less  severe, 
though  still  significant,  liver  damage. 
This  intake  is  well  v«thin  the  normal 
adult  recommended  nutritional  level, 
indicting  that  children  may  be  more 
susceptible  systematically  to  copper 
than  adults.  The  main  action  my  be  the 
intestinal  mucosa,  especially  in  infants 
with  preexisting  GI  tract  disturbances." 
(USEPA.  1987). 


F.  Existing  Tolerances 

1 .  Existing  tolerances  or  tolerance 
exemptions.  EPA  has  not  established  a 
tolerance  or  an  exemption  from  the 
requirement  for  a  tolerance  for  this 
chemical.  However,  EPA  has 
promulgated  a  tolerance  exemption  for 
a  group  of  similar  copf)er-based 
chemicals,  1.  e.,  Bordeaux  mixture, 
copper  acetate,  basic  copper  cartxjnate 
(malachite),  copper  hydroxide,  copp)er- 
lime  mixtures,  copper  linoleate,  copper 
oleate  copper  oxychloride.  copper 
sulfate  basic,  copper  sulfate 
monohydrate,  copper  sulfate 
pentahydrate.  copper-zinc  chromate, 
cupric  oxide,  and  cuprous  oxide  (two  of 
these  chemicals  are  copper  salts  of  fatty 
acids),  when  they  are  apphed  to 
growing  crops  in  accordance  with  good 
agricultural  practice.  See  40  CFR 
180.1001(b)(1).  In  addition.  EPA  has 
promulgated  a  tolerance  exemption  for 
copper  residues  in  meat,  milk,  poultry, 
eggs,  fish,  and  irrigated  crops  when  they 
result  from  the  use  of  certain  copper 
compounds,  1.  e..  copper  sulfate,  basic 
copper  carbonate,  copper 
triethanolamine.  copper 
monoethanolamine.  and  cuprous  oxide, 
at  certain  sites.  See  40  CFR  180.1021. 
The  common  basis  for  EPA's  tolerance 
exemptions  for  the  compounds  in  these 
two  classes  of  copper  compounds 
appears  to  be  the  fact  that  the  copper 
ion  is  the  entity  responsible  for  their 
fungicidal  action,  and  there  is  adequate 
data  on  the  copper  ion  upon  which  EPA 
can  make  judgments  about  its  potential 
for  causing  unreasonable  adverse  effects 
on  the  environment. 

2.  International  tolerances.  No 
maximum  residue  level  has  been 
established  for  this  substance  by  the 
Codex  Alimentarius  Commission. 

II.  Administrative  Matters 

Interested  persons  are  invited  to 
submit  comments  on  the  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  document  control 
number.  [PF-6871  All  vmtten 
comments  filed  m  response  to  this 
petition  will  be  available  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p  n.,  Monday  through 
Friday,  except  iegal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  number  (PF-687J 
including  comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  anv 
information  claimed  as  CBI.  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Fnday.  excluding  legal 


2156 


Federal  Register  /  Vol.  62,  No.  10  /  Wednesday,  January-  15,  1997  /  Notices 


holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epainail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paf)er  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  docimient. 

List  of  Subiects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  lanuary  7, 1997. 

Stephen  L.  lohnson. 

Director.  RegistraUon  Division.  Office  of 
Pesticide  Programs 

|FR  Doc.  97-985  Filed  1-14-97;  8:45  am] 
BiujNQ  cooe  «a«>-a«-F 


[FRL-6fl77-3] 

CERCLA  104  (c)(9)  Capacity  Assurance 
Planning:  National  Capacity 
Assessment  Report 

AGENCY:  Environmental  Protection 

Agency. 

ACTK^:  Notice. 

SUMMARY:  Section  104(cl(9)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  requires  States  to  assure 
that  adequate  capacity  exists  to  manage 
hazardous  wastes  generated  in  their 
State  for  20  years  before  EPA  can 
provide  any  Superfund  Remedial  .Action 
Trust  funds  to  the  State.  Under  a 
program  the  Agency  has  implemented  to 
help  States  fulfill  this  statutory 
mandate.  States  submit  Capacity 


Assurance  Plans  (CAPs)  as  the  basis  for 
their  assurance.  On  May  1,  1994.  States 
submitted  CAPs  to  EPA  pursuant  to  the 
Mav  1993  Guidance  for  Capacity 
Assurance  Planning,  OSWER  Directive 
9010.02.  On  November  3,  1994,  the 
Agency  made  available  for  comment  a 
draft  of  the  National  Capacity 
Assessment  Report,  in  which  the 
Agency  made  a  proposed  determination 
that  there  existed  adequate  national 
capacity,  and  which  presented  the 
Agency's  analysis  of  State  data.  Based 
on  the  information  contained  in  the 
CAPs,  internal  Agency  studies,  and 
comments  received  on  the  draft 
Assessment  Report,  the  Agency  is  today 
finalizing  the  determination  that  there 
exists  adequate  national  capacity  in  all 
CAP  management  categories.  Therefore, 
as  with  the  proposed  determination,  all 
States  continue  to  be  eligible  to  receive 
Superfund  Trust  funds. 

The  .Agency  will  continue  to  collect 
and  evaluate  additional  data  to  ensure 
that  the  requirements  of  CERCLA  104 
(c)(9)  are  satisfied.  At  this  time,  the 
Agency  does  not  anticipate  the  need  to 
conduct  another  CAP  for  the  next  few 
years.  The  National  Capacity 
Assessment  Report,  which  describes  the 
entire  CAP  process,  is  available  for 
public  review  in  the  RCRA  Docket.  The 
information  collection  activities  that 
occurred  for  the  Capacity  Assurance 
Planning  process  were  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  Control  Number 
2050-0099. 

ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  I.  First  Floor,  1235 
Jefferson  Davis  Highway.  Arlington, 
Virginia.  Docket  number  F-94-CAGA- 
FFFFF.  The  RIC  is  open  from  9  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  (703)  603- 
9230  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory  docket 
at  no  charge.  Additional  copies  cost 
$.15/page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  l-«0Q-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  In 
the  Washington  metropolitan  area,  call 
703-412-9610  or  TDD  703-412-3323. 

For  information  on  specific  aspects  of 
the  Report,  contact  Robert  Burchard, 
Office  of  Solid  Waste  (5302W).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW  .  Washington,  DC  20460, 
(703)  .308-8450. 

SUPPLEMENTARY  INFORMATION:  For  a 
paper  copy  of  the  National  Capacity 


Assessment  Report,  please  contact  the 
National  Technical  Information  Service 
(NTIS)  at  1-703^87-4650.  The 
document  number  is  PB95-209672 
(EPA530-R-95-016).  The  Report  is  also 
available  in  electronic  format  on  the 
Internet.  Follow  these  instructions  to 
access  the  report:  WWW:  http:// 
www.epa.gov/epaoswer;  Gopher: 
gopher.epa.gov;  Dial-up:  (919)  558- 
0335. 

If  you  are  using  the  gopher  or  direct 
dialup  method,  once  you  are  connected 
to  the  EPA  Public  Access  Server,  look 
for  this  report  in  the  directory  EPA 
Offices  and  Regions/Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER)/Office  of  Solid  Waste  (RCRA)/ 
Subtitle  C — Hazardous  Waste/ 
Treatment,  Storage,  and  Disposal 
Facilities  (TSDFs). 

FTP:  ftp.epa.gov. 

Login:  anonymous. 

Password:  Your  Internet  address. 

Files  are  located  in  /pub/gopher/ 
OSWRCRA. 

Elliott  P.  Laws, 

Assistant  Administrator. 

[FR  Doc.  97-976  Filed  1-14-97;  8:45  am) 

BILUNO  COOE  666»-60-P 

[OPPT-58357A;  FRL-5582-0] 

Certain  Chemical;  Test  Marketing 
Exemption  Correction 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  correction. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  correcting  a  document 
publsished  in  the  Federal  Register  of 
December  26, 1996,  which  contained  an 
incorrect  e-mail  address  for  written 
comments  and  an  incorrect  FRL  number 
for  test  marketing  exemption  (TME)-97- 
3.  As  a  result  of  the  incorrect  e-mail 
address,  EPA  is  extending  the  comment 
period. 

DATES:  This  notice  became  effective  on 
December  19,  1996.  Written  comments 
will  now  be  received  until  January  30, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  Jones,  New  Chemicals  Branch, 
Chemical  Control  Division  (7405), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-^47,  401  M  St.  SW., 
Washington,  DC  20460,  (202)  260-2279; 
jones.darlene@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  26, 1996, 
(61  FR  68039),  in  FR  Doc.  96-32794,  on 
page  68039,  in  the  first  column,  make 
the  following  corrections: 


UMI 


Federal  Register  /  Vol.  62,  No.  10  /  Wednesday.  January  15,  1997  /  Notices 


1.  In  the  heading,  correct  FRL-5581- 
7  toreadFRL-5581-5. 

2.  Under  the  caption  "ADDRESSES" 
in  the  second  paragraph,  correct  the  e- 
mail  address  in  Une  4  to  read 
oppt.ncic@epamail.epa.gov. 

Dated:  January  3.  1997. 

Paul  J.  Campanella, 

Chief.  New  Chemicals  Branch.  Office  of 
Pollution  Prevention  and  Toxics. 
(FR  Doc.  97-984  Filed  1-14-97;  8:45  am] 
BILUNG  CCX>E  666&-60-F 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  FCC 
For  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority, 
Comments  Requested 

January  7.  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  pubhc  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995^ 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  vahd  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utihty; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)ways  to  enhance 
the  quahty,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320. 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  March  17.  1997. 


If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  Usted  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications  Commis  ion,  Room 
234.  1919  M  St.,  NW.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

:     FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number.  3060-0602. 

Title:  Section  76.917  Notification  of 
certification  withdrawals. 

Type  of  Review.  Extension  of  existing 
collection. 

Respondents:  State,  local  or  tribal 
governments. 

Number  of  Respondents:  25. 

Estimated  Time  Per  Response:  .5 

hours. 

Total  Annual  Burden:  13  hours. 

Cost  to  Respondents:  Postage  and 
stationery  costs  are  estimated  at  an 
average  of  $1  per  notification.  25 
notifications  x  $1  =  $25. 

Needs  and  Uses:  Section  76.917  of  the 
Commission's  rules  requires  a  local 
franchising  authority  ("LFA")  that  has 
been  certified  to  regulate  basic  service 
tier  ("EST")  cable  rates  to  notify  the 
Commission  if  it  no  longer  intends  to 
regulate  EST  cable  rates.  This 
notification  shall  include  the  LFAs 
determination  that  rate  regulation  no 
longer  serves  the  best  interests  of  local 
cable  subscribers  and  that  the  LFA  has 
received  no  consideration  for  its 
withdrawal  of  certification.  The 
notifications  are  used  by  the 
Commission  to  readily  determine  the 
extent  of  basic  service  tier  EST  rate 
regulation  of  cable  systems  and  to  be 
aware  of  circumstances  where  certified 
LFAs  no  longer  intend  to  regulate  BST 
cable  rates. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary, 

(FR  Doc.  97-928  Filed  1-14-97;  8:45  am] 
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Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

lanuan,-  7.  1997 

SUMMARY:  The  F'ederal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  An 
agency  may  nut  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  faihng  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number 
Comments  are  requested  concerning  (a] 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  sLiU  have  practical  utility; 
(h)  the  accuracy  of  the  Commission  s  ' 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  andclariK-  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  tec!  .iiques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  March  17.  1997. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway.  Federal 
Communications  Commission,  Room 
234,  1919  M  St  ,  MV  ,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  COffTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Etorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fc<"  gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Vumber  3060-0593. 

Title:  FCC  Form  1215  A  la  Carte 
Channel  Offerings. 

Type  of  Re\iew  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5,400.  (3,600 
filings  +  1,800  LFA  reviews). 

Estimated  Tim<  Per  Response:  .5 
hours  -  1  hour. 

Total  Annual  Burden:  4.500  hours. 
We  estimate  that  3,600  FCC  Form  1215s 
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are  filed  annually,  approximately  50% 
with  the  Commission  and  50%  with 
LFAs.  The  average  burden  to  complete 
the  FCC  Form  1215  is  estimated  to  be 
1  hour.  3,600  x  1  hour  =  3,600  hours. 
LFAs  will  review  approximately  1,800 
FCC  Form  1215  filings  per  year  at  an 
average  burden  of  .5  hours  per  filing. 
1,800  X  .5  hours  per  filing  =  900  hours. 

Cost  to  Respondents:  $2,000.  We 
estimate  photocopying  and  stationery 
costs  to  respondents  to  be 
approximately  3,600  filings  x  50  cents 
per  filing  =  $1,800  and  then  rounded  up 
to  $2,000.  There  are  no  postage 
expenses  specifically  attributed  to  this 
collection  because  the  FCC  Form  1215 
is  not  a  unique  mailing,  but  rather  is 
submitted  as  part  of  a  package  with 
other  rate  regulation  forms  such  as  FCC 
Form  1200,  FCC  Form  1210  or  FCC 
Form  1240. 

Needs  and  Uses:  The  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  required  the  Commission  to 
prescribe  rules  and  regulations  for 
determining  reasonable  rates  for  basic 
tier  cable  service  and  to  establish 
criteria  for  identifying  unreasonable 
rates  for  cable  programming  services 
and  associated  equipment.  FCC  Form 
1215  is  filed  by  cable  operators  in 
conjunction  with  the  filing  of  other  rate 
regulation  forms.  A  la  carte  channel 
offerings  are  not  regulated  by  the 
Commission;  however,  the  submission 
of  a  la  carte  data  is  a  necessary 
component  to  the  Commission's  system 
of  rate  regulation  so  that  the 
Commission  and  local  franchising 
authorities  ("LFAs")  can  examine  the 
entire  scope  of  programming  offered  by 
respective  cable  systems.  The 
requirement  to  file  FCC  Form  1215  with 
the  Commission's  other  rate  regulation 
forms  ensures  that  the  Conunission's 
system  of  rate  regulation  is  not  being 
circumvented.  The  data  are  used  by 
Commission  staff  and  LFAs  to 
determine  which  channels  a  cable 
operator  is  offering  on  an  individual, 
unregulated  basis. 
OMB  Approval  \umber  3060-0594 

Title:  FCC  1220  Cost  of  Service  Filing 
for  Regulated  Cable  Services. 

Type  of  Reviev^'  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  30.  (20  cable 
operators  +  10  LF.A.s) 

Estimated  Time  Per  Response:  4  hours 
-  80  hours. 

Total  Annual  Burden:  1,640  hours. 
We  estimate  that  no  more  than  20  FCC 
Form  1220s  are  filed  annually, 
approximately  50%  with  the 
Commission  and  50%  with  LFAs  TTie 
average  burden  to  complete  FCC  Form 


1220  is  estimated  to  be  80  hours.  Cable 
operators  will  use  in-house  staff  to 
complete  approximately  50%  of  the 
filings.  Cable  operators  will  use  outside 
assistance  to  complete  approximately 
50%  of  the  filings,  imdergoing  a  burden 
of  4  hours  per  filing  to  coordinate 
information  with  the  outside  assistance. 
10  (50%  of  20)  filings  completed  with 
in-house  staff  x  80  hours  per  filing  =  800 
hours.  10  (50%  of  20)  filings 
coordinated  with  outside  assistance  x  4 
hours  per  filing  =  40  hours.  LFAs  will 
review  approximately  10  FCC  Form 
1220  filings  per  year  at  an  average 
burden  of  80  hours  per  filing.  10  x  80 
hours  per  filing  =  800  hours.  Total 
burden  =  800  +  40  +  800  =  1 ,640  hours. 

Cost  to  Respondents:  $120,000.  Cable 
operators  will  use  outside  assistance 
paid  at  $150  per  hour  to  complete 
approximately  10  FCC  Form  1220 
filings.  10  fiUngs  x  80  hours  per  fifing 
X  $150  per  hour  =  $120,000.  Diskettes, 
postage  and  stationery  costs  are 
estimated  at  an  average  of  $5  per  filing. 
20  filings  X  $5  =  $100.  Total  costs  = 
$120,000  +  $100  =  $120,100. 

Needs  and  Uses:  The  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  required  the  Commission  to 
prescribe  rules  and  regulations  for 
determining  reasonable  rates  for  basic 
tier  cable  service  and  to  establish 
criteria  for  identifying  unreasonable 
rates  for  cable  programming  services 
and  associated  equipment.  FCC  Form 
1220  is  used  by  cable  operators  to 
demonstrate  their  costs  of  providing 
cable  service  in  order  to  justify  rates 
above  levels  determined  under  the 
Commission's  benchmark  methodology. 
Cable  operators  submit  this  form  to  local 
franchising  authorities  ("LFAs")  or  the 
Commission  (in  situations  where  the 
Conamission  has  assumed  juri.sdiction) 
only  when  justifying  rates  based  on  cost 
of  service.  It  may  also  be  filed  with  the 
Commission  as  part  of  the  operator's 
response  to  a  complaint  filed  with  the 
Commission  about  cable  programming 
service  rates  and  associated  equipment 
when  justifying  rates  based  on  cost  of 
service.  The  data  are  used  by 
Commission  staff  and  LFAs  to 
determine  whether  cable  rates  for  basic 
service,  cable  programming  service  and 
associated  equipment  are  reasonable 
under  Commission  regulations. 
OMB  Approval  Number.  3060-0596. 

Title:  FCC  1225  Computation  of  Cable 
Services  Revenue  Requirements  and 
Charges,  Cost  of  Service  for  Small 
Systems. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 


Number  of  Respondents:  15,  (10  cable 
operators  +  5  LFAs). 

Estimated  Time  Per  Response:  4  hours 
-  60  hours. 

Total  Annual  Burden:  620  hours.  We 
estimate  that  no  more  than  10  FCC  Form 
1225s  are  filed  annually,  approximately 
50%  with  the  Commission  and  50% 
with  LFAs.  The  average  burden  to 
complete  FCC  Form  1225  is  estimated  to 
be  60  hours.  Cable  operators  will  use  in- 
house  staff  to  complete  approximately 
50%  of  the  filings.  Cable  operators  will 
use  outside  assistance  to  complete 
approximately  50%  of  the  filings, 
undergoing  a  burden  of  4  hours  per 
filing  to  coordinate  information  with  the 
outside  assistance.  (50%  of  10)  filings 
completed  with  in-house  staff  x  60 
hours  per  filing  =  300  hours.  (50%  of 
10)  filings  coordinated  with  outside 
assistance  x  4  hours  per  filing  =  20 
hours.LFAs  will  review  approximately  5 
FCC  Form  1225  filings  per  year  at  an 
average  burden  of  60  hours  per  filing.  5 
X  60  hours  per  filing  =  300  hours.  Total 
burden  =  300  +  20  +  300  =  620  hours. 

Cost  to  Respondents:  $45,100.  Cable 
operators  will  use  outside  assistance 
paid  at  $150  per  hour  to  complete 
approximately  5  FCC  Form  1225  filings. 
5  filings  X  60  hours  per  filing  x  $150  per 
hour  =  $45,000.  Total  aimual  costs  for 
purchase  of  diskettes,  postage  emd 
stationery  are  estimated  to  be  $100. 

Needs  and  Uses:  The  Cable  'Television 
Consumer  Protection  and  Competition 
Act  of  1992  required  the  Commission  to 
prescribe  rules  and  regulations  for 
determining  reasonable  rates  for  basic 
tier  cable  service  and  to  establish 
criteria  for  identifying  unreasonable 
rates  for  cable  programming  services 
and  associated  equipment.  FCC  Form 
1225  may  be  used  by  a  small  cable 
systems  to  demonstrate  their  costs  of 
providing  cable  service  in  order  to 
justify  rates  above  levels  determined 
under  the  Commission's  benchmark 
methodology.  For  purposes  of  using 
FCC  Form  1225,  a  small  system  means 
one  with  no  more  than  1,000 
subscribers.  A  small  system  generally 
qualifies  to  use  this  form  if  it  is  either 
(a)  an  independent  system,  or  (b)  it  is 
owned  by  an  multiple  system  operator 
("MSO")  that  has  250,000  subscribers  or 
less,  no  system  with  more  than  10,000 
subscribers,  an  average  system  size  of 
1,000  or  fewer  subscribers.  Cable 
operators  submit  this  form  to  local 
franchising  authorities  ("LFAs")  or  the 
Commission  (in  situations  where  the 
Commission  has  assumed  jurisdiction) 
only  when  justifying  rates  based  on  cost 
of  service.  It  may  also  be  filed  with  the 
Commission  as  part  of  the  operator's 
response  to  a  complaint  filed  with  the 
Commission  about  cable  programming 
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service  rates  and  associated  equipment 
when  justifying  rates  based  on  cost  of 
service.  The  data  are  used  by 
Commission  staff  and  LFAs  to 
determine  whether  cable  rates  for  basic 
service,  cable  programming  service  and 
associated  equipment  are  reasonable 
imder  Commission  regulations. 
OMB  Approval  Number.  3060-0601. 

Titie:  FCC  Form  1200  Setting 
Maximiun  Initial  Permitted  Rates  for 
Regulated  Cable  Services. 

Type  of  Review.  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  150.  (100 
cable  operators  +  50  LFAs). 

Estimated  Time  Per  Response:  2-10 
hours. 

Total  Annual  Burden:  1,100  hours. 
We  estimate  that  100  FCC  Form  1200s 
are  filed  annually,  approximately  50% 
with  the  Commission  and  50%  with 
LFAs.  The  average  burden  to  complete 
FCC  Form  1200  is  estimated  to  be  10 
hours.  Cable  operators  will  use  in-house 
staff  to  complete  approximately  50%  of 
the  filings.  Cable  operators  will  use 
outside  assistance  to  complete 
approximately  50%  of  the  filings, 
undergoing  a  biu-den  of  2  hours  per 
filing  to  coordinate  information  with  the 
outside  assistance.  50  (50%  of  100) 
filings  completed  with  in-house  staff  x 
10  hours  per  filing  =  500  hours.  50  (50% 
of  100)  filings  coordinated  with  outside 
assistance  x  2  hours  per  filing  =  100 
hours.  LFAs  will  review  approximately 
50  FCC  Form  1200  filings  per  year  at  an 
average  burden  of  10  hours  per  filing.  50 
X  10  hours  per  filing  =  500  hours. 

Cost  to  Respondents:  $75,500.  Cable 
operators  will  use  outside  assistance 
paid  at  $150  per  hour  to  complete 
approximately  50  FCC  Form  1200 
filings.  50  filings  x  10  hours  per  filing 
X  $150  per  hour  =  $75,000.  Diskettes, 
postage  and  stationery  costs  are 
estimated  at  an  average  of  $5  per  filing. 
100  fiUngs  X  $5  =  $500. 

Needs  and  Uses:  The  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  required  the  Commission  to 
prescribe  rules  and  regulations  for 
determining  reasonable  rates  for  basic 
tier  cable  service  and  to  establish 
criteria  for  identifying  unreasonable 
rates  for  cable  programming  services 
and  associated  equipment.  FCC  Form 
1200  is  used  by  cable  operators  to  justify 
the  reasonableness  of  rates  in  effect  on 
or  after  May  15,  1994.  Cable  operators 
submit  this  form  to  local  franchising 
authorities  ("LFAs")  or  the  Commission 
(in  situations  where  the  Commission 
has  assumed  jurisdiction).  It  is  also  filed 
with  the  Commission  when  responding 
to  a  complaint  filed  with  the 
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Commission  about  cable  programming 
service  rates  and  associated  equipment. 
The  data  are  used  by  Commission  staff 
and  LFAs  to  evaluate  cable  rates  the  first 
time  they  are  reviewed  on  or  after  May 
15,  1994  so  that  the  maximimi  permitted 
rates  for  regulated  cable  services  can  be 
determined. 

Federal  Communications  Commission. 

Williun  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-929  Filed  1-14-97;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreetnent(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  203-011560 
Title:  The  TransAtlantic  Bridge 

Agreement 
Parties: 
The  COSCO/KL  TransAtlantic  Vessel 
Sharing  Agreement  (FMC 
Agreement  No.  232-011561) 
The  KL/YM  TransAtlantic  Vessel 
Sharing  Agreement  (FMC 
Agreement  No.  232-011562) 
Synopsis:  The  proposed  Agreement 
would  permit  the  parties  and  their 
individual  signatories  to  consult  and 
agree  on  all  matters  within  the  scope 
of  the  two  vessel  sharing  agreements, 
including,  but  not  limited  to: 
coordination  of  sailings,  reciprocal 
space  chartering,  sub-chartering, 
vessel  particulars,  efficient  use  of 
equipment,  terminals,  stevedores, 
ports  and  suppliers,  docimientation, 
and  systems  in  the  trade  between 
United  States  Ports  in  the  Eastport, 
Maine/Brownsville.  Texas,  range,  and 
inland  U.S.  points  via  such  ports,  and 
ports  in  North  Europe  in  the 
Hamburg/Gibraltar  range,  the  United 
Kingdom,  and  Scandinavia,  and 
inland  points  in  Europe  via  those 
ports. 

Agreement  No.:  232-011561 

Title:  The  COSCO/KL  TransAtlantic 

Vessel  Sharing  Agreement 
Parties: 

China  Ocean  Shipping  (Group) 


Company  ("COSCO") 
Kawasaki  Kisen  Kaisha,  Ltd.  ("KL") 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to 
coordinate  their  container  liner  vessel 
operations  and  to  charter  space  to  one 
another  in  the  trade  between  United 
States  Ports  in  the  Eastport,  Maine/ 
Brownsville,  Texas,  range,  and  inland 
U.S.  points  via  such  ports,  and  ports 
in  North  Europe  in  the  Hamburg/ 
Gibraltar  range,  the  United  Kingdom, 
and  Scandinavia,  and  inland  points  in 
Europe  via  those  ports.  Subchartering 
of  space  to  Yangming  Marine 
Transport  Corporation  by  KL  of  slots 
aboard  COSCO  vessels  is  also 
authorized. 

Agreement  No.:  232-011562 

Title:  The  KL/YM  TransAtlantic  Vessel 
Sharing  Agreement 

Parties: 
Yangming  Tt  ansportation  Corporation 

(■■YM") 
Kawasaki  Kisen  Kaisha.  Ltd.  ("KL") 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to 
coordinate  their  container  liner  vessel 
operations  and  to  charter  space  to  one 
another  in  the  trade  between  United 
States  Ports  in  the  Eastport,  Maine/ 
Brownsville,  Texas,  range,  and  inland 
U.S.  points  via  such  ports,  and  ports 
in  North  Europe  in  the  Hamburg/ 
Gibraltar  range,  the  United  Kingdom, 
and  Scandinavia,  and  inland  points  in 
Europe  via  those  ports.  Subchartering 
of  space  to  C  ma  Ocean  Shipping 
(Group)  Company  by  KL  of  slots 
aboard  YM  vessels  is  also  authorized. 

Agreement  No.:  217-011563 

Title:  The  NOL/HMM  Space  Charter 
Agreement 

Parties: 
Neptiune  Orient  Lines,  Ltd. 
Hyundai  Merchant  Marine  Co..  Ltd. 

SyTiopsis:  The  subject  agreement 
authorizes  Hv-undai  to  charter  vessel 
space  to  NOL  in  the  trade  between  all 
ports  in  the  Far  East  and  South  East 
Asia,  on  the  one  hand,  and  all  ports 
on  the  U.S.  Pacific  Coast,  including 
Alaska,  on  the  other,  and  all  inland 
and  coastal  points  served  via  those 
ports. 

Agreement  No.:  224-003038-004 

Title  Supplemental  Agreement 
Between  Port  of  Oakland  and 
American  President  Lines.  Ltd. 

Parties: 
Port  of  Oakland 
American  President  Lines,  Ltd. 

Synopsis:  The  subject  modification 
amends  the  wharfage  charges  for  a 
secondary  user  at  the  Port's  Middle 
Harbor  Terminal  Area  assigned  to 
APL  and  clarifies  the  definition  of 
primar\'  and  secondary  users  under 
the  terms  of  the  agreement 
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Dated:  January  9.  1997. 

By  order  of  the  Federal  Maritime 
Commission. 
loseph  C  Polking, 
Secnttary 
IFR  Doc.  97-920  Filed  1-14-97;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  com.petition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confiicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  10, 
1997. 

A.  Federal  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street.  Cleveland,  Ohio 
44101: 

2 .  Park.  National  Corporation, 
Newark,  Ohio;  to  merge  with  First  Knox 
Banc  Corp.,  Mount  Vernon.  Ohio,  and 
thereby  indirectly  acquire  The  First 
Knox  National  Bank  of  Mt.  Vernon. 
Mount  Vernon,  Ohio,  and  The  Farmers 
&  Savings  Bank,  Loudonville.  Ohio. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  VV.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

2.  FCFT,  Inc..  Princeton,  West 
Virginia;  to  acquire  100  percent  of  the 
voting  shares  of  Blue  Ridge  Bank, 
Sparta,  North  Carolina. 

C.  Federal  Reserve  Bank  o*"San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

I.  Zions  Bancorporation,  Salt  Lake 
City,  Utah;  merge  with  Aspen 
Bancshares,  Inc.,  Aspen,  Colorado,  and 
thereby  indirectly  acquire  Pitkin  County 
Bank  and  Trust  Company.  Aspen, 
Colorado,  and  Valley  National  Bank  of 
Cortez.  Cortez,  Colorado.  Applicant  has 
also  applied  to  acquire  19.9  percent  of 
the  voting  shares  of  Aspen. 

In  connection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Centennial  Savings  Bank,  F.S.B., 
Durango,  Colorado,  and  thereby  engage 
in  operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  9,  1997. 
Jennifier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

jFR  IDoc.  97-991  Filed  1-14-97;  8.45  am] 
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Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 


directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225,25  of  Regulation  Y  (12 
CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States, 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  30.  1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy.  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045: 

1.  Deutsche  Bank  AG,  Frankfurt 
(Main),  Federal  Republic  of  Germany;  to 
engage  de  novo  through  its  subsidiary, 
German  American  Capital.  Corp..  New 
York,  New  York,  and  thereby  indirectly 
acquire  TransAtlantic  Capital  Company, 
L.L.C..  New  York,  New  York,  in 
commercial  real  estate  mortgage  loan 
origination  activities,  pursuant  to  §§ 
225.25(b)(l)(ii)  and  (b)(l)(iv)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  9.  1997. 
Jennifer  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-990  Filed  1-14-97;  8:45  am] 
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FEDERAL  RESERVE  BOARD 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m.,  Tuesday. 

January  21,  1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

Matters  to  be  Considered 

1 .  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  10,  1997. 
Jennifer ).  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  97-1069  Filed  1-13-97;  10:51  am) 
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FEDERAL  TRADE  COMMISSION 
[File  No.  962-3069] 

AbtMtt  LatMratorles;  Analysis  to  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
imfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  Abbott 
Park,  Illinois-based  markete'  of 
nutritional  beverages  from  making  any 
claim  about  the  extent  to  which  doctors 
or  other  professionals  recommend  any 
food  or  dietary  or  nutritional 
supplement,  or  about  any  other 
recommendation,  approval,  or 
endorsement  of  such  products,  imless  it 
possesses  competent  and  reliable 
scientific  evidence  to  substantiate  the 
claim.  The  agreement  settles  allegations 
that  Abbott  made  false  and 
imsubstantiated  claims  in  an  extensive 


national  advertising  campaign  that 
promotes  the  company's  Ensure 
nutritional  beverages  for  healthy,  active 
adults. 

DATES:  Comments  must  be  received  on 
or  before  March  17.  1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  NW..  ' 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  K.  Rusk,  Federal  Trade 
Commission,  S— 466,  6th  and 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20580.  (202)  326-3148.  Joel 
Winston,  Federal  Trade  Commission,  S- 
4002,  6th  and  Pennsylvania  Ave..  NW.. 
Washington,  DC  20580.  (202)  326-3153. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34)  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  followdng  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  January  2,  1997),  on  the 
World  Wide  Web,  at  "http:// 
w^ww.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130. 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
PubUc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  FR  4.9(b){6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Abbott  Laboratories. 
This  matter  concerns  advertising  for 
Ensure  nutritional  products. 

The  proposed  consent  order  has  been 
placed  on  the  pubhc  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  days,  the 
Commission  vfill  again  review  the 


agreement  and  the  comments  received 
and  v>rill  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Ensure  is  a  canned  oeverage  which 
contains  carbohydrates,  protein,  fat, 
vitamins  and  minerals  and  is  formulated 
so  that  the  ver\'  elderly  and  others  who 
have  difficulty  obtaining  sufficient 
nutrition  from  regular  food  can  subsist 
on  it,  for  example  through  tube  feeding. 
The  Ensure  product  Une  includes  not 
only  Ensure,  but  also  Ensure  High 
Protein,  Ensure  Plus,  Ensure  With  Fiber. 
Ensure  Pudding,  and  Ensure  Light. 

According  to  the  Commission's 
complaint,  Abbott  advertisements  made 
the  unsubstantiated  representation  that 
many  doctors  recommend  Ensure  as  a 
meal  supplement  and  replacement  for 
healthy  adults,  including  those  in  their 
thirties  and  forties.  The  complaint 
explains  that,  among  other  reasons,  this 
claim  is  unsubstantiated  because  a 
survey  of  doctors  relied  upon  by  Abbott 
was  not  designed  to  elicit  whether  many 
doctors  actually  recommend  Ensure  as  a 
meal  supplement  or  replacement  for 
healthy  adults — as  opposed  to  adults 
who  are  ill  or  elderly  and  may  have 
nutritional  deficiencies.  According  to 
the  complaint,  the  survey  merely  asked 
doctors  to  assume  that  they  would 
recommend  a  supplement  for  adults 
who  were  not  ill,  and  then  to  select  the 
brand  they  would  most  recommend. 

The  complaint  also  alleges  that  Abbott 
misrepresented  that  one  serving  of 
Ensure  provides  vitamins  in  an  amount 
comparable  to  typical  multivitamin 
supplements.  According  to  the 
complaint,  while  the  typical 
multivitamin  supplement  provides  at 
least  100%  of  the  recommended  daily 
intake  (RDI)  of  vitamins,  at  the  time  the 
advertisements  challenged  in  the 
complaint  were  first  disseminated,  one 
serving  of  Ensure  provided  62%  of  the 
RDI  of  Vitamin  C  and  between  12%  and 
26%  of  the  RDIs  of  the  other  vitamins 
for  which  RDIs  have  been  established. 
The  complaint  states  that,  although 
Ensure  has  been  reformulated,  one 
serving  still  provides  only  50%  of  the 
RDI  of  Vitamin  C  and  25%  of  the  RDIs 
of  the  other  vitamins. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
Abbott  from  engaging  in  similar  acts  and 
practices  in  the  future. 

Part  I  of  the  order  requires  Abbott  not 
to  make  any  claim  about  the  extent  to 
which  doctors  or  other  professionals 
recommend  any  food  or  dietary  or 
nutritional  supplement  for  healthy 
adults,  or  about  the  recommendation, 
approval,  or  endorsement  of  such 
products  by  anyone,  unless  it  possesses 
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competent  and  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence,  that 
substantiates  the  claim. 

Part  n  prohibits  Abott  from 
misrepresenting  that  one  serving  of  any 
Ensure  product,  or  any  other  product 
advertised,  marketed  or  sold  as  a  meal 
replacement  or  supplement  for  healthy 
adults,  provides  vitamins  in  an  amount 
comparable  to  typical  vitamin 
supplements.  It  also  prohibits  Abbott 
from  misrepresenting  the  absolute  or 
comparative  amount  of  any  vitamin  or 
any  other  nutrient  or  ingredient 
provided  by  such  products.  Part  n  also 
requires  that  any  representation  covered 
by  that  Part  that  conveys  a  nutrient 
content  claim  defined  for  labeling  by 
any  regulation  of  the  Food  and  Drug 
Administration  ("FDA")  must  comply 
with  the  quahfying  amount  set  forth  in 
that  regulation. 

Part  III  provides  that  representations 
that  would  be  specifically  permitted  in 
food  labeling,  under  regulations  issued 
by  the  FDA  pursuant  to  the  Nutrition 
Labeling  and  Education  Act  of  1990,  are 
not  prohibited  by  the  order. 

The  proposed  order  also  requires 
Abbott  to  maintain  materials  relied 
upon  to  substantiate  the  claims  covered 
by  the  order,  to  distribute  copies  of  the 
order  to  certain  current  and  future 
officers  and  employees,  to  notify  the 
Commission  of  any  changes  in  corporate 
structure  that  might  affect  compliance 
with  the  order,  and  to  file  one  or  more 
reports  detailing  comphance  with  the 
order.  The  order  also  contains  a 
provision  stating  that  it  will  terminate 
after  twenty  (20)  years  absent  the  filing 
in  federal  court,  by  either  the  United 
States  or  the  FTC,  of  a  complaint  against 
Abbott  alleging  a  violation  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  any  of  their  terms. 
Donald  S.  Clark. 
Secretary, 

(PR  Doc.  97-922  Filed  1-14-97;  8;45  am) 
aajJNO  CODE  STW-OI-M 

[FHe  No.  961-0101] 

General  MiHs,  Inc.;  Analysis  to  Aid 
Put)iic  Comment 

AGENCY:  Federal  Trade  Commission 
ACnON:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 


consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the 
Minneapolis-based  producer  of  ready- 
to-eat  cereals  to  permit  New  Ralcorp 
Holdings,  Inc.  to  transfer  to  any 
successor  party,  without  any 
authorization  or  approval  from  General 
Mills,  the  right  to  manufacture  and  sell 
cereals  identical  to  the  Chex  brand 
products.  The  order  also  bars  General 
Mills  from  delaying  production  of  the 
private  label  Chex  rivals.  The  agreement 
settles  allegations  that  General  Mills' 
acquisition  of  Ralcorp 's  branded  cold 
cereal  business,  including  the  Chex  line 
of  cereals,  would  boost  General  Mills' 
share  of  the  U.S.  ready-to-eat  cereals 
market  to  31  percent  and  that  it  would 
have  restricted  the  entry  of  new  private 
label  cereal  products  to  compete  with 
the  General  Mills  brands.  The 
Commission  had  alleged  that  the 
acquisition  could  have  resulted  in 
higher  prices  for  Chex  brand  cereals. 
DATES:  Comments  must  be  received  on 
or  before  March  17.  1997. 
AOOAESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretarv, 
Room  159.  6th  St.  and  Pa.  Ave.,  N.W.,' 
Washington.  D.C.  20580. 
FOn  FURTHER  IWFORMATXJN  CONTACT: 
William  j.  Baer.  Federal  Trade 
Commission.  H-374,  6th  St.  and  Pa. 
Ave.,  N.W..  Washington,  DC.  20580. 
(202) 326-2932. 

George  S.  Gary.  Federal  Trade 
Commission,  H-374.  6th  St.  and  Pa. 
Ave..  N.W..  Washington,  D.C.  20580. 
(202) 326-3741. 

Phillip  L.  Broyles.  Federal  Trade 
Commission.  S-2105.  6th  St.  and  Pa. 
Ave..  N.W..  Washington.  D.C.  20580. 
(202) 326-2805. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34).  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Pubhc  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  m  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  December  26.  1996),  on 
the  Worid  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 


Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington.  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  writh 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  to  Aid  Public  Gemnient  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  from 
General  Mills,  Inc.  ("General  Mills"),  an 
agreement  containing  a  consent  order. 
The  Commission  designed  the 
agreement  to  remedy  any 
anticompetitive  effects  stemming  from 
General  Mills's  acquisition  of  the 
branded  ready-to-eat  ("RTE")  cereal 
business  from  Ralcorp  Holdings,  Inc. 
("Ralcorp"). 

This  agreement  has  been  placed  on 
the  public  record  for  sixty  (60)  days  for 
reception  of  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  sixty  (60)  days,  the 
Commission  will  again  review  the 
agreement  and  the  comments  received. 
The  Commission  will  then  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  order 
contained  in  the  agreement. 

The  Commission's  Complaint  charges 
that  on  or  about  August  13,  1996, 
General  Mills  agreed  to  acquire  the 
branded  RTE  cereal  and  snack-mix 
businesses  owned  by  Ralcorp.  Among 
the  cereals  that  General  Mills  agreed  to 
acquire  are  Com  CHEX.  Rice  CHEX,  and 
Wheat  CHEX.  The  Commission  has 
reason  to  believe  that  the  acquisition 
and  the  agreement  to  acquire  Ralcorp 
may  have  anticompetitive  effects  and  be 
in  violation  of  Section  7  of  the  Clayton 
Act  and  Section  5  of  the  Federal  Trade 
Commission  Act. 

According  to  the  Commission's 
Complaint,  General  Mills  is  the  second 
largest  producer  of  RTE  cereals  and 
Ralcorp  is  the  fifth  largest  producer  of 
branded  RTE  cereals.  Ralcorp  is  also  the 
largest  producer  of  private  label  RTE 
cereals.  In  1994.  the  Ralston  Purina 
Company  created  Ralcorp  by 
distributing  shares  of  Ralcorp  to 
Ralston's  Purina's  shareholders.  General 
Mills  will  not  acquire  Ralcorp's  private 
label  RTE  cereal  business.  Ralcorp  will 
form  a  new  entity,  New  Ralcorp 
Holdings,  Inc.  ("New  Ralcorp"),  which 
will  continue  producing  RTE  cereals. 

The  Commission's  investigation  of 
this  matter  found  potential 
anticompetitive  problems  arising  from 
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this  acquisition.  The  Complaint  alleges 
that  concentration  is  high  in  the  RTE 
cereal  market  and  entry  is  difficult  and 
unlikely.  Although  this  transaction  does 
not  reduce  the  number  of  estabUshed 
substantial  firms  in  the  RTE  cereals 
market,  it  does  increase  General  Mills' 
market  share  by  approximately  3 
percent  and  thus  increases  overall 
concentration  in  the  market.  Of 
particular  concern  is  that  the  acquisition 
agreement  restricts  New  Ralcorp's 
freedom  to  produce  and  sell  private 
label  CHEX  products  as  well  as  its 
ability  to  transfer  the  rights  to 
manufacture  and  sell  private  label 
CHEX  products  to  a  third  pmrty  without 
permission  from  General  Mills. 

Under  the  terms  of  the  proposed 
order,  General  Mills  must,  before 
consimimating  the  merger,  include  in  its 
agreements  with  Ralcorp  and  New 
Ralcorp  provisions  that  will  permit  the 
transfer  to  any  successor  party  of  the 
right  to  manufactiu^  and  sell  private 
label  CHEX  in  the  United  States.  These 
provisions  will  permit  the  successor 
party  to  sell  these  private  label  cereals 
without  further  authorization  or 
approval  torn  General  Mills  or  Ralston 
Purina  Company.  The  proposed  order 
also  prohibits  General  Mills  from  taking 
any  action  to  prevent  or  delay  New 
Ralcorp's  sale  of  private  label  CHEX 
products  in  the  United  States.  Finally, 
the  proposed  order  prohibits  General 
Mills  from  enforcing  any  agreement  that 
would  prevent  the  transfer  to  a 
successor  party  of  the  right  to 
manufactiu^  and  sell  private  label 
CHEX  in  the  United  States. 

Presently,  neither  Ralcorp  nor  any 
oth«-  person  produces  imvate  label 
CHEX  products.  The  proposed  order 
will  increase  the  likelihood  that 
someone  will  produce  and  sell  private 
label  CHEX  in  competition  with  General 
Mills'  branded  CHEX  products. 

To  reduce  the  possibility  of 
competitive  harm  before  the 
Commission's  entry  of  a  final  order,  the 
interim  agreement  binds  General  Mills 
to  the  terms  of  the  order,  as  if  it  were 
final.  The  interim  agreement  became 
effective  on  the  date  General  Mills 
signed  the  consent  agreement. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
consent  order.  The  Commission  does 
not  intend  this  analysis  to  be  an  official 
interpretation  of  the  agreement  and 


order  or  to  modify  their  terms  in  any 

way. 

Donald  S.  Clark, 

Secretary. 

Statement  of  Commissioner  Mary  L. 
Azcuenaga  Concurring  in  Part  and 
Dissenting  in  Part  in  General  Mills. 
Inc..  File  No.  961-0101 

The  Commission  today  issues  for 
public  comment  a  consent  order  based 
on  a  complaint  alleging  that  the 
acquisition  by  General  Mills,  Inc.,  of  the 
branded  ready-to-eat  cereal  business  of 
Ralcorp  Holdings,  Inc.,  violates  Section 
7  of  the  Clayton  Act.  The  order  is 
narrow,  but  I  would  narrow  it  even 
further.  In  particular,  I  would  delete 
Paragraph  11(B)  of  the  proposed  order, 
which  requires  elimination  of  a 
noncompete  clause  that  would  have 
prevented  Ralcorp  for  a  period  of 
eighteen  months  from  introducing  a 
new  private  label  cereal  identical  or 
similar  to  the  CHEX -brand  cereals  being 
sold  to  General  Mills. 

Paragraph  14  of  the  complaint  alleges 
that  the  noncompete  clause  described  in 
paragraph  8  would  have  the 
anticompetitive  effect  of  "restricting  the 
entry  of  new  private  label  cereal 
products  into  competition  with  General 
Mills."  That  effect,  of  course,  is 
precisely  the  purpose  of  this  (and  every 
other)  noncompete  clause.'  Although 
the  complaint  might  be  read  as  alleging 
that  noncompete  clauses  are  per  se 
anticompetitive,  that  interpretation 
would  be  inconsistent  with  the 
Commission's  decision  a  few  days  ago 
to  accept  for  public  comment  an  order 
that  in  paragraph  VI  imposed  an 
affirmative  prohibition  on  competition 
for  six  years  between  the  merged  firm 
and  the  acquirer  of  certain  animal 
health  assets  to  be  divested  under  the 
order.  "Ciba  Geigy  Limited,"  (File  No. 
961-0055.  December  17.  1996).  The 
Qba  Geigy  decision  recognizes  the 
efficiency  potential  of  noncompete 
clauses,  which,  among  other  benefits, 
may  facilitate  an  orderly  transfer  of 
ownership  and  provide  a  brief  transition 
period  for  new  owners  to  establish 
themselves  in  the  business. 

Although  the  appropriate  duration  of 
a  noncompete  clause  may  vary 
depending  on  the  circumstances  of  the 


'  Tbe  noncompete  clsuse  described  in  paragrsph 
8  of  the  complaint  prohibits  Ralcorp  from  entering 
the  market  with  a  private  label,  CHEX-type  cereal 
product  for  eighteen  months.  As  indicated  in  the 
Department  of  Justice  and  Federal  Trade 
Commission  Horizontal  Merger  Guidelines  (April  2, 
1992).  a  merger  is  unlikely  to  create  or  enhance 
market  power  if  entry  is  "timely,  likely  and 
sufficient,"  and  entry  is  deemed  "timely"  if  it  can 
be  achieved  within  two  years.  Under  this  standard, 
the  noncompete  clause  is  unlikely  to  create  or 
enhance  market  power. 


industry  and  th«  acquisition,  using  a 
noncompete  clause  for  a  short  period  to 
smooth  a  transitft)n  may  be 
procompetitive.  I  do  not  find  reason  to 
believe  that  this  short-term  noncompete 
clause  is  anticompetitive,  and  I  dissent 
from  the  order  requirement  to  eliminate 
it. 

Statement  of  Commissioner  Roscoe  B. 
Starek,  III.  Dissenting  in  General  Mills, 
Inc.,  File  No.  961-0101 

I  respectfully  dissent  from  the 
decision  of  the  majority  to  accept  for 
public  comment  a  consent  agreement 
with  General  Mills,  Inc.  relating  to  the 
proposed  acquisition  of  the  branded 
ready-to-eat  ("RAE")  cereal  and  snack 
food  businesses  of  Ralcorp  Holdings, 
Inc.  ("Ralcorp").  My  dissent  rests  on 
two  grounds. 

As  noted  in  the  Commission's 
proposed  complaint.  General  Mills  will 
not  acquire  the  private  label  RTE  cereal 
or  snack  food  businesses  of  Ralcorp. 
Ralcorp  instead  will  form  a  new  entity, 
New  Ralcorp  Holdings,  Inc.  ("New 
Ralcorp"),  to  hold  the  private  label 
cereal  and  snack  food  businesses  that 
General  Mills  will  not  acquire.  Under 
the  acquisition  agreement.  New  Ralcorp 
has  the  right  to  manufacture  and  sell  a 
private  label  version  of  the  Chex  RTE 
cereal  products,  but  is  restricted  from 
transferring  this  right  to  a  third  party 
without  permission  from  General  Mills. 
The  acquisition  agreement  further 
provides  that  New  Ralcorp  may  not 
produce  private  label  Chex  products  for 
a  period  of  eighteen  months  following 
consummation  of  the  acquisition. 

My  first  reason  for  voting  against 
acceptance  of  the  proposed  consent 
order  is  that  the  Commission  lacks 
sufficient  evidence  to  support  the 
imilateral  effects  theory  alleged  in  the 
complaint.  Second,  it  is  completely 
unnecessary — and  in  fact  creates 
inefficiency — to  bar  enforcement  of  the 
parties'  non-compete  agreement. 
Whatever  minimal  competitive  risks 
this  transaction  may  raise  are 
adequately  addressed  by  eliminating  the 
restrictions  on  Ralcorp's  ability  to 
transfer  manufacturing  and  sales  rights 
for  private  label  Chex  to  a  third  party. 

General  Mills'  share  of  the  RTE  cereal 
market  will  increase  by  approximately 
three  percent  as  a  result  of  the  proposed 
acquisition.  The  number  of  competitors 
in  the  RTE  cereal  industry  will  remain 
the  same,  and  General  Mills  will  remain 
the  second  largest  RTE  cereal  producer 
in  the  United  States.'  New  Ralcorp  will 


'  General  Mills'  share  of  branded  cereals  will  of 
course  increase  as  a  result  of  the  transection,  but  the 
complaint  does  not  allege  a  relevant  market 
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immediately  assume  Ralcorp's  position 
as  the  largest  private  label  cereal 
producer  in  the  United  States. 
Moreover,  General  Mills'  post-merger 
share  of  the  RTE  cereal  market  will  be 
between  25  and  31  percent  (depending 
on  whether  share  is  measured  in  pounds 
or  sales  dollars),  well  below  levels 
suggested  by  the  Horizontal  Merger 
Guidelines  as  the  minimum  threshold  at 
which  the  Commission  might 
reasonably  presume  market  power.^  It  is 
hard  to  understand  under  these  simple 
facts  how  the  majority  determined  that 
the  proposed  acquisition  will  enable 
General  Mills  unilaterally  to  exercise 
market  power. 

Unable  to  presume  market  power,  the 
Commission  instead  relies  upon  a 
"close  substitutes"  theory  of  unilateral 
harm,  notwithstanding  a  paucity  of 
empirical  evidence  demonstrating  that 
Ralcorp's  branded  Chex  products  are  the 
closest  substitutes  to  the  branded 
cereals  of  General  Mills.  Although  Chex 
products  clearly  compete  with  the 
branded  General  Mills  RTE  cereal 
products,  consumers  have  a  preference 
for  variety  when  they  choose  RTE 
cereals  and  frequently  choose  among  the 
many  branded  and  private  label  cereals 
produced  by  RTE  cereal  manufacturers 
in  the  United  States.  Not  surprisingly. 
Judge  Wood  reached  this  conclusion  in 
her  opinion  explaining  why  she  refused 
to  block  the  acquisition  of  the  Nabisco 
RTE  cereal  assets  by  Kraft  General 
Foods  in  early  1993.'  In  Kraft  General 
Foods,  an  empirical  analysis  of  cereal 
purchasing  patterns  suggested — as  it 
does  in  the  present  matter — that 
consumers  have  many  attractive 
alternatives  from  which  to  choose  in  the 
event  that  one  RTE  cereal  producer  tries 
to  raise  prices  above  competitive  levels. 
Overall,  the  empirical  evidence  does  not 
support  the  Commission's  claim,  under 
either  a  "close  substitutes"  or  a 
dominant  firm  theory,  that  General 
Mills  would  be  able  unilaterally  to  raise 
the  prices  of  its  branded  RTE  cereals 
after  the  acquisition. 

Even  if  I  agreed  with  the  majority  that 
this  consent  agreement  rests  upon  an 
empirically  sound  theory  of  competitive 
harm,  the  proposed  order  would  bar 
General  Mills  from  enforcing  an 
arguably  procompetitive  non-compete 


consisting  of  "branded  RTE  cereal."  Indeed,  the 
provisions  of  the  proposed  order  (which  affecl  the 
disposition  of  assets  used  in  the  production  of 
nonbranded  cereals)  make  sense  only  in  the  context 
of  an  "all  RTE  cereal"  product  market. 

'  See  U.S.  Department  of  lustice  and  Federal 
Trade  Commission.  Horizontal  Merger  Guidelines 
$2,211.  4  Trade  Reg.  Rep.  (CCH)  1  13.104.  at  20573- 
9. 

'  State  of  New  Yori  v.  Kraft  General  Foods.  Inc.. 
t99S-t  Trade  Cas.  (CCH)  1  70.911.  at  74.039.  74.066 
(S.D.N.Y.  1995). 


agreement  that  is  properly  limited  in 
scope  and  duration.  Covenants  not  to 
compete  are  often  included  in  contracts 
for  the  sale  of  a  business,  and  generally 
are  enforceable  when  ancillary  to  an 
enforceable  agreement  and  reasonable  in 
geographic  coverage,  scope  of  activity, 
and  duration.  Lektro-Vend  Corp.  v. 
Vendo  Co..  660  F.2d  255.  265  (7th  Cir. 
1981)  (  "The  recognized  benefits  of 
reasonably  enforced  non-competition 
covenants  are  now  beyond  question."), 
cert,  denied.  455  U.S.  921  (1982);  United 
States  v.  Addyston  Pipe  &■  Steel  Co.,  85 
F.  271.  281-82  (6th  Qr.  1898),  aff'd  as 
modified.  175  U.S.  211  (1899).'«  Judicial 
inquiry  into  non-compete  provisions 
generally  focuses  on  whether  the 
restriction  is  reasonably  necessary  to 
protect  the  legitimate  business  interests 
of  the  party  seeking  to  enforce  the 
provision.  United  States  v.  Empire  Gas 
Corp..  537  F.2d  296.  307  (8th  Cir  1976), 
cert,  denied.  429  U.S.  1122  (1977); 
Sound  Ship  BIdg.  Corp.  v.  Bethlehem 
Steel  Corp..  387  F.  Supp.  252.  255 
(D.N. J.  1975).  affd.  533  F.2d  96  (3d 
Cir.).  cert,  denied.  429  U.S.  680  (1976). 

The  Commission  has  often  recognized 
that  competitive  benefits  can  flow  from 
a  non-compete  clause  in  the  context  of 
the  sale  of  a  business.  The 
Commission's  recent  acceptance  for 
public  comment  of  a  consent  agreement 
in  Ciba-Geigy.  Ltd..  et  al..  File  No.  961 
0055  (consent  agreement  accepted  for 
public  comment.  Dec.  16,  1996),  is 
illustrative  In  Ciba-Geigy.  the 
Commission  imposed  an  affirmative 
obligation  on  the  newly  merged  entity, 
Novartis  AG.  not  to  compete  in  the 
United  States  and  Canada  for  six  years 
in  the  sale  of  animal  flea  control 
products.'  As  the  C//>a-Ge;gy  order 
indicates,  the  Commission  clearly 
recognizes  that  non-compete  clauses — 
even  when  long  in  duration  and  broad 
in  scope — can  serve  legitimate 
procompetitive  purposes  in  some 
circumstances  by  allowing  an  acquiring 
entity  a  brief  period  to  re-deploy  the 
acquired  assets  in  a  manner  that 
increases  competition  in  the 
marketplace.  I  am  therefore  puzzled 
why  the  Commission  so  hastily 
condemns  a  non-compete  provision 
here  that  is  only  eighteen  months  in 
duration,  limited  to  the  manufacture 
and  sale  of  private  label  Chex  products, 
and  arguably  necessary  to  protect  the 


legitimate  interests  of  the  contracting 
parties.^ 

Because  I  find  that  the  facts  do  not 
support  the  Conmiission's  theory  of 
unilateral  competitive  harm  in  this 
instance,  and  because  in  any  event  I 
disagree  with  the  Commission's 
decision  to  bar  enforcement  of  the  non- 
compete provision  contained  in  the 
parties'  acquisition  agreement,  I  have 
voted  to  reject  the  consent  agreement. 

[PR  Doc.  97-921  Filed  1-14-97;  8:45  am) 
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DEPARTMEffr  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

NIOSH  Meeting;  The  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
Announces  the  Following  Meeting 

Name:  "Correlation  of  Seven  Quantitative 
Fit  Test  Methods  to  an  Actual  Measurement 
of  Exposure  Using  Negative-Pressure  Full 
Facepiece  Respirators,"  and  "Development 
and  Correlation  of  a  New  Quantitative  Fit 
Test  Method  for  Health-Care  Industry 
Respirators"  study  protocol  peer  review. 

Time  and  Date:  9  a.m. -3  p.m.,  Februarv  4. 
1997. 

Place:  NIOSH,  CDC.  Room  L-1047A,  1095 
Willowdale  Road,  Morgantown,  West 
Virginia  26505. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  20  people. 

Purpose:  Participants  will  provide  NIOSH 
with  their  individual  advice  and  comments 
regarding  technical  and  scientific  aspects  of 
the  protocols  for  two  NIOSH  studies.  The 
first  study  is  entitled  "Correlation  of  Seven 
Quantitative  Fit  Test  Methods  to  an  Actual 
Measurement  of  Exposure  Using  Negative- 
Pressure  Full  Facepiece  Respirators."  The 
second  study  is  entitled  "Development  and 
Correlation  of  a  New  Quantitative  Fit  Test 
Method  for  Health-Care  Industry 
Respirators.  "  Peer  review  panelists  will 
review  the  study  protocols  and  provide 
individual  advice  on  the  conduct  of  the 
studies.  Individual  viewpoints  and 
suggestions  from  industry,  labor,  academia, 
other  governmental  agencies,  and  the  public 
are  invited. 

Agenda  items  are  subject  to  change,  as 
priorities  dictate. 

Contact  Person  for  Additional  Information: 
Christopher  C.  Coffey,  M/S  1138.  NIOSH, 
CDC,  1095  Willowdale  Road,  Morgantown. 
West  Virginia  26505.  telephone  (304)  285- 
5958,  fax  (304)  285-6047. 


*  See  also  Business  Elecs.  Corp.  v.  Sharp  Elecs. 
Corp  .  485  U.S.  717.  729  n.3  ("The  classic  'ancillary' 
restraint  is  an  agreement  by  the  seller  of  a  business 
not  to  compete  within  the  market"). 

'  See  Paragraph  VI  of  the  proposed  order  in  Ciba- 
Geigy 


'  Barring  enforcement  of  the  non<ompete 
agreement  might  undermine  adherence  by  the 
parties  to  the  supply  agreement,  an  element  of  the 
acquisition  agreement  found  acceptable  by  the 
majority. 
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Dated:  )anuary  8, 1997. 

Carolyn  J.  RusmU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  of  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  97-965  Filed  1-14-97;  8:45  am) 
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NIOSH  Meeting;  The  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
Announces  the  Following  Meeting 

Name:  "Postural  Stability  and  Motor 
Response  Times  During  Scaffold  End  Frame 
Handling"  study  protocol  peer  review. 

TjTTje  and  Date:  1-4  P.M..  February  13, 
1997. 

Location:  Suncrest  Facility,  Large 
Conference  Room,  NIOSH,  CDC,  3040 
University  Avenue,  Morgantown.  West 
Virginia  26505. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  {}eople. 

Purpose:  Participants  will  provide  NIOSH 
with  their  individual  advice  and  comments 
regarding  technical  and  scientific  aspects  of 
the  NIOSH  protocol  "Postural  Stability  and 
Motor  Response  Times  During  Scaffold  End 
Frame  Handling."  Peer  review  p>anelists  will 


review  the  study  protocol  and  provide 
individual  advice  on  the  conduct  of  the 
study.  Viewpoints  and  suggestions  from 
industry,  labor,  academia,  other 
governmental  agencies,  and  the  public  are 
invited. 

Agenda  items  are  subject  to  change,  as 
priorities  dictate. 

For  Further  Information  Contact:  Brian  E. 
Moyer,  M/S  119,  1095  Willowdale  Road. 
Morgantown,  West  Virginia  26505,  telephone 
(304)  285-5969. 

Dated:  January  8,  1997. 
Carolyn ).  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  97-964  Filed  1-14-97;  8:45  am] 
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Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects: 

Title:  Child  Care  Quarterly  Unit 
Report 

OMB  No.:  New  collection 

Description:  This  legislatively- 
mandated  report  collects  program  and 

Annual  Burden  Estimates 


participants  data  on  children  and 
families  receiving  direct  CCDF  services. 
Disaggregate  data  will  be  collected  and 
will  be  used  to  determine  the 
participants  and  program  characteristics 
as  well  as  cost  and  level  of  child  care 
services.  The  data  will  be  used  to 
provide  a  report  to  Congress.  Form  ACF 
801  represents  the  data  elements  to  be 
collected  and  reported  to  ACF. 

Respondents  (States  and  Territories) 
will  be  aslced  to  sample  the  population 
of  families  receiving  benefits  on  a 
monthly  basis  and  submit  the  three 
most  current  monthly  samples  to  ACF 
quarterly.  Each  monthly  sample  is 
drawn  independent  of  the  other  samples 
and  retained  for  submission  within  a 
quarterly  report.  ACF  is  not  issuing 
specifications  on  how  respondents 
compile  overall  database(s)  from  which 
samples  are  drawn.  ACF  will  provide  to 
the  respondents  a  sampling  plan  which 
will  specify  minimum  sample  size.  It  is 
expected  to  be  a  monthly  sample  of 
approximately  150  cases  for  large  States 
with  smaller  samples  based  on 
population  size  adjustments  for  smaller 
respondents. 

Respondents:  States.  D.C.,  Guam, 
Virgin  Islands  and  Puerto  Rico 


Instrument 

^P°™^"^      ;     respondent            response                "^""^ 

ACF-601  

54  j                        4                        20                   4.320 

Estimated  Total  Annual  Biu-den  Hours: 
4,320. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447.  Attn:  ACF  Reports  Clearance 
OfTicer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  9.  1997. 
Douglas  I.  Godesky, 
Reports  Clearance  Officer. 
(FR  Doc.  97-940  Filed  1-14-97;  8:45  am] 
BILUNG  COOE  4184-01-M 


Food  and  Drug  Administration 
[Docket  No.  96N-0488] 

Use  of  Clorsulon  Drench  in  Goats; 
Availability  of  Data 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  target  animal  .safety  and 
effectiveness  data,  human  food  safety 
data,  and  environmental  data  to  be  used 
in  support  of  a  new  animal  drug 
application  (NADA)  or  supplemental 
NADA  for  use  of  a  suspension 
containing  8.5  percent  clorsulon  as  a 
drench  in  goats  for  the  treatment  of 
adult  liver  fluke  infestation.  The  data, 
contained  in  Public  Master  File  (PMF) 
5440.  were  compiled  under  National 
Research  Support  Project  No.  7  (NRSP- 
7),  a  national  agricultural  program  for 
obtaining  clearances  for  use  of  new 
drugs  in  minor  animal  species  or  in  anv 
animal  species  for  the  control  of 
diseases  that  occur  infrequently  or  in 
limited  geographical  areas. 
ADDRESSES:  Submit  NADAs  or 
supplemental  NADAs  to  the  Document 
Control  Unit  (HFV-199).  Center  for 
Veterinary'  Medicine.  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Naba  K.  Das,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1659. 
SUPPt.EMENTARY  INFORMATION:  The  use  of 
clorsulon  suspension  in  goats  is  a  new 
animal  drug  use  under  section  201  (v)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  321(v)).  As  a 
new  animal  drug,  clorsulon  suspension 
is  subject  to  section  512  of  the  act  (21 
U.S.C.  360b),  which  requires  that  its  use 
in  goats  be  the  subject  of  an  approved 
NAD  A  OT  supplemental  NAD  A.  Goats 
are  a  minor  specie  under 
§514.1(d)(l)(ii)  (21  CFR  514.1(d)(l)(ii)). 

The  NRSP-7  Project.  Southern 
Region,  University  of  Florida. 
Gainesville,  FL  32610,  has  filed  data 
and  information  that  demonstrate  safety 
and  effectiveness  to  goats  orally 
drenched  with  a  suspension  containing 
8.5  percent  of  clorsulon  for  the 
treatment  of  adult  liver  fluke  {Fasciola 
hepatica]  infestation.  NRSP-7  has  also 
filed  human  food  safety  data  and  an 
enviroDjnental  assessment  that 
adequately  addresses  the  potential 
impacts  due  to  use  of  the  drug  product. 

The  data  and  information  are 
contained  in  PMF  5440.  Sponsors  of 
NADA's  or  supplemental  NADA's  may. 
without  further  authorization,  refer  to 
the  PMF  to  support  approval  of  an 
appUcation  filed  under  §  514.1(d).  An 
NADA  or  supplemental  NADA  must 
include,  in  addition  to  reference  to  the 
PMF.  animal  drug  labelmg  and  other 
data  needed  for  approval,  such  as 
manufacturing  methods,  facilities,  and 
controls,  and  information  addressing  the 
potential  environmental  impacts 
(including  occupational)  of  the 
manufacturing  process.  Persons  desiring 
more  information  concerning  the  PMF 
or  requirements  for  approval  of  an 
NADA  may  contact  Naba  K.  Das 
(address  above). 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
target  animal  safety,  effectiveness,  and 
human  safety  data  and  information 
provided  in  this  PMF  to  support 
approval  of  an  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr.. 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  [anuary  6,  1997 
Michael  I.  BlackweU, 
Deputy  Director.  Center  for  Veterinary 
Medicine. 

[PR  Doc.  97-1022  Filed  1-14-97;  8:45  ami 
8N.UNG  COOE  41flO-01-F 


Pocket  No.  96N-0478] 

Cancer-Retated  Advisory  Committees; 
Proposed  Process  for  Selection  of 
Patient  Representatives 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
comments  horn  interested  parties  on  the 
proposed  process  for  the  selection  of 
patient  representatives  to  serve  on 
cancer-related  advisory  committees.  As 
part  of  the  "FDA  Initiative  on 
Reinventing  the  Regulation  of  Cancer 
Drugs,"  the  Cancer  Liaison  Staff  in  the 
Office  of  AIDS  and  Special  Health 
Issues  has  been  charged  with 
developing  a  process  for  recruitment, 
assessment,  and  selection  of  patient 
representatives  to  serve  as  members  of 
cancer-related  advisory  committees  in 
the  Center  for  Drug  Evaluation  and 
Research  (CDER),  the  Center  for 
Biologies  Evaluation  and  Research 
(CHER),  and  the  Center  for  Devices  and 
Radiological  Health  (CDRH).  This 
initiative  is  intended  to  provide 
representation  for  cancer  patients  and  to 
ensure  that  the  selection  process  will 
provide  for  broad  representation  in  the 
nominee  pool,  and  to  develop  criteria 
for  the  selection  of  the  patient 
representatives.  The  criteria  for  both  the 
nomination  and  selection  process  will 
help  ensure  that  the  patient 
representative  will  provide  the 
perspective  of  the  patients  with  the 
disease  for  which  a  therapeutic  product 
is  being  considered  by  the  advisory 
committee. 

OATES:  Written  comments  on  the 
proposed  process  by  March  17.  1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
JoAnn  Minor,  Office  of  AIDS  and 
Special  Health  Issues  (HF-12),  Food  and 
Drug  .administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-827- 
4460  or  E-mail   [Minor®bangate. fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  29,  1996.  President  Clinton 
announced  the  "FDA  Initiative  on 
Reinventing  the  Regulation  of  Cancer 
Drugs"  that  will  result  in  more  rapid 
approval  of  cancer  therapies  and 
expanded  access  to  investigational 
cancer  therapies.  This  program  of  cancer 
initiatives  also  includes  the 
participation  of  patient  representatives 


on  FDA  advisory  committees  that 
review  and  consider  cancer-related 
therapies.  Advisory  committees  provide 
independent,  outside  expert  scientific 
advice  to  the  agency;  they  evaluate  data 
concerning  the  safety  and  efficacy  of 
products  and  make  recommendations  to 
the  agency  concerning  their  approval 
and  appropriate  use. 

Patient  representatives  can  provide  a 
unique  perspective  during  the 
deliberations  of  advisory  committees. 
The  patient  representatives  bring  to  the 
committee  the  views  on  the  drug  or 
product  under  review  from  individuals 
and  families  directly  affected  by  the 
disease.  The  agency  recognizes  the 
valuable  contributions  that  patient 
representatives  provide.  During  the  past 
several  years,  the  Antiviral  Drugs 
Advisory  Committee  and  the  Blood 
Products  Advisory  Committee  have 
included  patient  representatives  at  their 
meetings  when  products  for  the 
treatment  or  diagnosis  of  human 
immimodeficiency  virus/acquired 
immune  deficiency  syndrome  (HIV/ 
AIDS)  and  blood  safety  were  under 
discussion.  More  recently,  the 
Oncologic  Drugs  Advisory  Committee, 
the  Biological  Response  Modifiers 
Advisory  Committee,  and  the  Medical 
Imaging  Drugs  Advisory  Committee 
have  begun  including  such 
representatives. 

Patients,  patient  advocacy  groups,  and 
others  have  endorsed  the  agency  in  its 
commitment  to  include  patient 
representation  on  advisory  committees. 
In  the  past,  the  medical  review  division 
and  the  advisory  committee's  Executive 
Secretary,  acting  upon 
recommendations  by  the  Office  of  AIDS 
and  Special  Health  Issues,  selected 
patient  representatives  through  an 
informal  process.  The  agency  believes 
that  it  would  be  useful  to  have  a 
uniform  system  to  recruit,  select,  and 
refer  patient  representatives  to  serve  on 
FDA  advisory  committees.  The 
following  is  a  proposed  process  to 
formalize  the  recruitment  and  selection 
of  patient  representatives  to  serve  on 
committees  reviewing  cancer-related 
therapies. 

II.  The  Proposed  Process 

The  agency  is  developing  a  process 
for  the  recruitment,  assessment, 
selection,  and  training  of  patient  '■ 

representatives.  As  part  of  this  process, 
the  agency  believes  that  a  mechanism 
for  soliciting  nominations  of  qualified 
patient  representatives  to  ensure  broad 
representation  in  the  nominee  pool  is 
critical.  To  that  end,  the  agency 
proposes  to  develop:  (1)  A  listing  of 
quahfications  to  be  considered  in 
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selecting  patient  representatives,  and  (2) 
a  plan  for  soliciting  nominations. 

A.  Qualifications  for  Patient 
Representatives 

The  agency  has  decided  that  patient 
representatives  on  FDA  advisory 
committees  that  review  and  consider 
cancer  therapies  v«ll  be  voting 
members.  Patient  representatives  will  be 
subject  to  the  same  conflict  of  interest 
requirements  as  other  committee 
members  as  set  out  in  §  14.80  (21  CFR 
14.80]  and  must  serve  as  special 
Government  employees.  Section  14.80 
defines  the  qualifications  for  voting 
members  of  advisory  committees.  FDA 
recognizes  that  in  some  cases  the 
composition  of  an  advisory  committee  is 
mandated  by  statute  or  regulation.  The 
agency  will  make  a  determination  to 
add  a  voting  patient  representative  on  a 
case-by-case  basis  when:  (1)  Meetings 
are  planned;  (2)  FDA  determines  it  is 
allowable  within  the  statutes  and 
regulations;  and  (3)  it  is  feasible  and 
beneficial  to  a  committee's  deliberation. 

The  primary  role  of  the  patient 
representative  would  be  to  provide  to 
the  advisory  committee  the  perspective 
of  the  patients  with  the  disease  for 
which  the  therapeutic  agent  is  being 
considered.  Currently,  many  of  the  FDA 
advisory  committees,  including  those 
that  provide  advice  on  cancer-related 
issues,  include  a  representative  who  is 
broadly  identified  with  consumer 
interests  and  who  has  been  nominated 
and  recommended  by  a  consumer- 
oriented  organization.  However,  because 
there  are  so  many  different  cancers,  the 
number  of  appropriate  perspectives  is 
larger  than  a  single  consimier  can 
represent.  To  more  specifically 
represent  the  interests  of  the  patients, 
the  FDA  believes  that  a  patient 
representative  who  understands  issues 
specific  to  the  cancer  for  which  a  drug, 
device,  or  biologic  approval  is  being 
sought  would  bring  valuable  insights  to 
the  FDA  advisory  committee  process. 
Multiple  factors  are  important  to 
determine  the  ability  of  a  person  to  be 
an  effective  patient  representative.  In 
addition  to  the  qualifications  described 
under  §  14.80,  the  following 
quahfications  are  under  consideration 
for  selecting  patient  representatives:  (1) 
Personal  experience  with  an  illness, 
condition,  or  treatment:  (2)  experience 
as  a  patient  advocate;  (3)  formal 
affiliation  wdth  a  patient  advocacy 
organization;  (4)  ability  to  articulate  the 
perspective  of  the  patient;  (5)  ability  to 
identify  issues  through  communications 
with  patient  constituencies;  (6)  ability  to 
access  mechanisms  to  disseminate 
information  from  an  advisory  committee 
meeting  to  the  affected  community;  and 


(7)  experience  in  technical  issues  before 
the  committee. 

B.  Soliciting  Nominations 

The  agency  believes  that  a  mechanism 
for  soliciting  nominations  of  qualified 
patient  representatives  to  ensure  broad 
representation  in  the  nominee  pool  is 
critical.  After  the  qualifications  for 
voting  patient  representatives  are 
defined,  the  agency  proposes  to  solicit 
nominations  by  the  following  methods: 
(1)  Federal  Register  announcement  as 
set  out  in  21  CFR  14.82;  and  possibly 
through  Internet  announcements;  (2) 
direct  mailings  of  announcements  and 
personalized  letters  to  patient  advocacy 
groups,  community  organizations,  and 
other  pubUc  interest  organizations;  (3) 
patient  newsletter  announcements;  or 
(4)  display  announcements  at 
conferences,  advisory  committee 
meetings,  workshops,  etc.  that  FDA  staff 
members  attend,  and  at  other 
conferences,  meetings,  and  workshops. 

Nominations  may  be  submitted  by 
individuals,  patient  advocacy  groups 
and  organizations.  Self  nominations  will 
also  be  acceptable. 

m.  Comments 

FDA  is  seeking  the  views  of  the  public 
with  regard  to  the  proposed 
qualifications  that  should  be  considered 
in  selecting  a  patient  representative  and 
comments  on  the  adequacy  of  the 
methods  proposed  to  obtain 
nominations.  The  agency  will  review 
and  consider  written  comments  on  the 
approach  set  forth  in  this  notice.  Any 
comments  received  wall  be  considered 
in  determining  whether  amendments  to, 
or  revisions  of,  the  approach  are 
warranted.  Two  copies  of  any  comments 
should  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  the  brackets  in 
the  heading  of  this  document. 
Comments  received  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday- 
Dated:  December  30.  1996 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations 
[PR  Doc.  97-945  Filed  1-14-97;  8:45  am] 
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Policy  on  Period  of  Marlceting 
Exclusivity  for  Newly  Approved  Drug 
Products  With  Enantlomer  Active 
Ingredients;  Request  for  Comments 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reevaluating  its 
pohcy  on  the  appropriate  period  of 
marketing  exclusivity  for  newly 
approved  drug  products  whose  active 
ingredient  is  a  single  enantiomer  of  a 
previously  approved  racemate.  This 
action  is  being  taken  to  assess  incentives 
for  the  development  of  new  enantiomer 
drug  products  that  may  represent 
significant  pharmaceutic  advances.  The 
agency  is  requesting  comments  on  this 
issue  and  intends  to  pubUsh  a  notice  in 
Federal  Register  at  a  later  date 
announcing  its  policy. 
DATES:  Written  comments  bv  March  17, 
1997, 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATKX  CONTACT: 
Wayne  H.  Mitchell,  Center  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration,  7500  Standish 
Pi.,  Rockville,  MD  20855.  301-594- 
1049. 

SUPPI.EMENTARY  INFORMATION:  FDA  is 
requesting  comments  on  the  agency's 
pohcy  on  marketing  exclusivity  for  drug 
products  whose  active  mgredient  is  a 
single  enantiomer  of  a  previously 
approved  racemate. 

I.  Enantiomers  and  Racemates 

Stereoisomers  are  molecules  that  have 
the  same  constitution  (i.e.,  molecular 
formula  and  chemical  connectivity),  but 
differ  in  the  spatial  orientation  of  the 
atoms.  When  two  stereoisomers  are 
mirror  images,  but  are  not 
superimposable  upon  each  other  (like 
left  and  right  hands),  they  are  referred 
to  as  enantiomers.  Enantiomenc 
molecules  are  identical  in  all  physical 
and  chemical  properties,  except  in  an 
environment  which  is  also  chiral 
(characterized  by  handedness). 
Polarized  light  is  such  an  environment, 
and  pairs  of  enantiomers  rotate  the 
plane  of  polarization  by  equal  amounts 
in  opposite  directions.  Enantiomers  may 
be  either  right-handed  (dextro-rotar\) 
S(-t-)-isomers  or  left-handed  (levo-rotary) 
R(-)-isomers.  Racemates  are  equimolar 
mixtures  of  enantiomers  of  the  same 
molecule. 
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Frequently,  both  enantiomers  found 
in  a  racemate  will  have  similar  desirable 
pharmacological  activity.  In  other  cases. 
one  member  of  a  pair  of  enantiomers  is 
pharmacologically  active  and  the  other 
inactive  or  nearly  inactive,  as  in 
baclofen  where  the  R(-)-isomer  is  a 
muscle  relaxant  and  antispastic,  and  the 
S(+)-isomer  is  essentially  inactive.  In 
other  racemates.  the  enantiomers  show 
significantly  different  pharmacological 
activity.  For  example,  both  isomers  of 
sotalol  have  similar  antiarrh\1hmic 
effects,  but  only  the  R(-)-isomer  has 
significant  beta-blocking  activity.  There 
are  also  instances  where  only  one 
member  of  a  pair  of  enantiomers  has 
shown  significant  toxicity:  an  example 
of  this  may  be  found  with  thalidomide, 
where  it  is  generally  believed  that  most, 
if  not  all,  of  the  teratogenicity  asso<.:iated 
with  the  drug  is  attributable  to  the 
R(-)-isomer. 

In  the  past,  the  usual  practice  in  the 
pharmaceutical  industry  has  been  to 
develop  either  a  racemate  or  an 
enantiomer  without  fully  characterizing 
or  studying  its  respective  properties. 
When  separation  of  enantiomers  was 
difficult,  the  question  of  which 
stereoisomeric  form  should  be 
developed  was  largely  an  academic 
question.  However,  in  many  cases, 
current  technology  permits  production 
of  pure  enantiomers  on  a  commert:iai 
scale.  Improved  pharmacologic  study  of 
enantiomers  has  been  permitted  by 
developments  in  analytical  technology 
that  frequently  enable  detection  of  one 
enantiomer  in  the  presence  of  the  other 
at  concentrations  found  in  biological 
fluids. 

The  increased  feasibility  of  such 
efforts  led  the  agency  to  issue  on  May 
1,  1992."FDA"s  Policy  Statement  on  "the 
Development  of  New  Stereoisomeric 
Drugs"  (Stereoisomeric  Drug  Policy). 
(See  the  Federal  Register  of  May  27, 
1992  (57  FR  22249).)  The  Stereoisomeric 
Drug  Policy  provides  general 
recommendations  for  conducting  and 
reviewing  studies  of  the  safety  and 
effectiveness  of  dnig  products  whose 
active  ingredient  is  an  enantiomer,  a 
racemate,  or  a  nonracemic  mixture  of 
enantiomers.  Although  the 
Stereoisomeric  Drug  Policy  does  not 
address  issues  of  marketing  exclusivity, 
it  does  contain  the  agency's  thinking  on 
the  approval  of  stereoisomeric  drug 
products.  As  such,  it  may  be  of  interest 
to  anyone  commenting  on  marketing 
exclusivity  for  drug  products  whose 
active  ingredient  is  a  single  enantiomer 
of  an  approved  racemate. 


II.  Marketing  Exclusivity 

A.  The  1984  Amendments 

The  1984  amendments  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  to  establish  two  new  types  of 
marketing  applications:  Abbreviated 
new  drug  applications  (ANDA's), 
established  under  section  505(j)  of  the 
act  (21  U.S.C.  355{]]];  and  505(b)(2) 
applications,  established  under  section 
505(b)(2)  of  the  act.  The  1984 
amendments  al.so  provide  for  the 
granting  of  nonpatent  marketing 
exclusivity  to  certain  drug  products. 
Marketing  exclusivity  gives  qualified 
drug  products  periods  free  of 
competition  from  drugs  approved  under 
ANDA's  and  505(b)(2)  applications. 

Marketing  exclusivity  is  provided  for 
in  section  505(c)(3)(D)  of  the  act,  which 
limits  approval  of  competing  505(b)(2) 
applications,  and  section  505(j)(4)(D)  of 
the  act.  which  limits  approval  of 
competing  ANDA's. 

Section  505(c)(3)(D)(ii)  and  (j)(4)(D)(ii) 
of  the  act  provides  that  if  an  NDA  is 
approved  for  a  drug,  no  active 
ingredient  of  which  has  been  approved 
in  a  previous  NDA,  no  505(b)(2) 
application  or  ANDA  for  a  drug  product 
with  the  same  active  ingredient  as  the 
previously  approved  NDA  drug  product 
may  be  submitted  until  5  years  after  the 
date  of  approval  of  the  first  drug 
product. 

Section  505(c)(3)(D)(iii)  and 
(j)(4)(D)(iii)  of  the  act  provides  3  years 
of  exclusivity  to  a  drug  product  that 
includes  a  previously  approved  active 
ingredient,  where  the  NDA  for  the  drug 
product  contains  reports  of  new  clinical 
investigations  (other  than  bioavailability 
studies),  conducted  or  sponsored  by  the 
applicant,  that  are  essential  to  the 
approval  of  the  NDA.  (Section 
505(c)(3)(D)  and  (j)(4)(D)  of  the  act  has 
other  marketing  exclusivity  provisions 
which  are  not  relevant  to  this  notice.) 

The  text  of  the  amendments  and  the 
legislative  history  accompanying  the 
amendments  do  not  directly  address 
how  these  provisions  of  the  1984 
amendments  regarding  marketing 
exclusivity  should  be  applied  to 
enantiomers. 

B.  Regulations 

FDA's  regulations  implementing  the 
marketing  exclusivity  provisions  of  the 
1984  amendments  are  found  in 
§314.108  (21  CFR  314.108).  Section 
314.108(b)(2)  states  that  if  a  drug 
product  that  contains  a  "new  chemical 
entity"  was  approved  in  an  NDA,  "no 
person  may  submit  a  505(b)(2) 
application  or  abbreviated  new  drug 
application  under  section  505())  of  the 
act  for  a  drug  product  that  contains  the 


same  active  moiety  as  in  the  new 
chemical  entity  for  a  period  of  5  years 
from  the  date  of  approval  of  the  first 
approved  new  drug  application." 
Section  314.108(b)(4)  states  that  if  an 
NDA  is  for  a  drug  product  that  contains 
an  active  moiety  that  has  been 
previously  approved  in  another  NDA. 
and  includes  reports  of  new  clinical 
investigations  (other  than  bioavailability 
studies)  conducted  or  sponsored  by  the 
applicant  that  were  essential  to  approval 
of  the  NDA,  that  drug  product  will  be 
entitled  to  3  years  of  marketing 
exclusivity. 

"New  chemical  entity"  is  defined  in 
§  314.108(a)  as  "a  drug  that  contains  no 
active  moiety  that  has  been  approved  by 
FDA  in  any  other  application  submitted 
under  section  505(b)  of  the  act."  "Active 
moiety"  is  defined  in  the  same  section 
as  follows: 

(Tlhe  molecule  or  ion,  excluding  those 
appended  portions  of  the  molecule  that  cause 
the  drug  to  be  an  ester,  salt  (including  a  salt 
with  hydrogen  or  coordination  bonds),  or 
other  noncovalent  derivative  (such  as  a 
complex,  chelate,  or  clathrate)  of  the 
molecule,  responsible  for  the  physiological  or 
pharmacological  action  of  the  drug 
substance. 

The  issue  of  marketing  exclusivity  for 
enantiomers  is  not  addressed  in  the 
body  of  the  regulation. 

In  the  Federal  Register  of  July  10, 
1989  (54  FR  28872).  FDA  proposed 
regulations  implementing  the  1984 
amendments.  In  the  preamble  to  the 
proposed  rule  (54  FR  28872  at  28898), 
FDA  briefly  examined  the  issue  of 
whether  a  single  enantiomer  of  a 
previously  approved  racemate  is 
entitled  to  5  years  of  exclusivity  under 
section  505(c)(3)(D)(ii)  and  (j)(4)(D)(ii)  of 
the  act,  or  3  years  of  exclusivity  under 
section  505(c)(3)(D)(iii)  and  ())('4)(D)(iii) 
of  the  act.  The  agency  stated  that: 

FDA  will  consider  whether  a  drug  contains 
a  previously  approved  active  moiety  on  a 
case-by-case  basis  FDA  notes  that  a  single 
enantiomer  of  a  previously  approved 
racemate  contains  a  previously  approved 
active  moiety  and  is  therefore  not  considered 
a  new  chemical  entity. 

FDA  received  one  comment 
disagreeing  with  the  stated  policy.  This 
comment  was  received  nearly  4  years 
after  the  comment  period  closed,  and 
the  agency  responded  to  it  in  the 
preamble  to  the  final  rule  with  a 
reiteration  of  the  statement  from  the 
proposal.  (See  the  Federal  Register  of 
October  3,  1994  (59  FR  50338  at  50359).) 

III.  Request  for  Comments 

In  light  of  the  complexity  of  the 
scientific  and  regulatory  issues 
involved,  FDA  believes  it  is  appropriate 
to  reexamine  the  question  of  exclusivity 
for  enantiomers  of  previously  approved 


UMI 


Federal  Register  /  Vol.  62.  No.  10  /  Wednesday.  January  15.  1997  /  Notices 


2169 


racemates.  The  agency  believes  that  this 
issue  would  benefit  from  a  more  focused 
consideration  than  it  was  subject  to  in 
the  rulemaking  process  for  the 
regulations  implementing  the  1984 
amendments,  where  there  were  many 
complicated  and  contentious  regulatory 
matters  under  consideration,  and  where 
this  issue  was  raised  by  one  comment 
submitted  very  late  in  the  rulemaking 
process.  Accordingly,  FDA  is  requesting 
comments  on  the  appropriate  period  of 
marketing  exclusivity  for  drug  products 
whose  active  ingredient  is  a  single 
enantiomer  of  a  racemate  that  is  an 
active  ingredient  of  a  previously 
approved  drug  product.  Among  the 
issues  that  the  agency  is  interested  in 
receiving  comment  on  are  as  follows: 

(1)  What  period  of  marketing 
exclusivity  would  best  effectuate  the 
1984  amendments'  dual  policy  goals  of 
increasing  drug  price  competition  and 
providing  incentives  for  the 
development  of  innovative  drug 
products? 

(2)  Would  granting  a  5-year  period  of 
exclusivity  to  enantiomers  of  previously 
approved  racemates  encourage 
medically  significant  pharmaceutical 
innovation? 

(3)  If  the  pharmacological  action  of 
each  enantiomer  is  described  in  the 
approved  NDA  for  the  racemate,  should 
a  subsequently  submitted  apphcation 
for  an  enantiomer  of  the  racemate 
receive  different  treatment  for 
exclusivity  purposes  than  if  the 
pharmacological  action  of  each 
enantiomer  is  not  described  in  the 
approved  NDA  for  the  racemate  drug 
product? 

(4)  If  the  agency  were  to  assess 
requests  for  exclusivity  for  enantiomers 
of  previously  approved  racemates  on  a 
case-by-case  basis,  what  criteria  should 
the  agency  apply? 

(5)  Compared  with  other  drug 
products,  what  are  the  costs  of  and 
technical  barriers  to  obtaining  safety 
and  efficacy  data  for  a  drug  product 
whose  active  ingredient  is  a  single 
enantiomer  of  a  previously  approved 
racemate? 

(6)  How  many  drug  products  (whether 
approved,  the  subject  of  pending  NDA's, 
or  in  development)  are  likely  to  be 
affected  by  this  policy? 

After  considering  comments  received 
in  resptmse  to  this  notice,  FDA  will 
publish  a  Federal  Register  notice  setting 
forth  its  policy  on  exclusivity  for  a  drug 
product  whose  active  ingredient  is  an 
enantiomer  of  a  previously  approved 
racemate. 

Interested  persons  may,  on  or  before 
March  17, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 


Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Copies  of  the  comment  on 
exclusivity  for  enaniiomers  submitted  to 
the  docket  for  the  July  10,  1989, 
proposed  rule;  FDA's  Stereoisomeric 
Drug  Policy;  and  other  correspondence 
and  documents  relating  to  the  subject 
matter  of  this  notice  have  been  placed 
in  the  docket  for  this  notice.  Received 
comments  and  other  material  placed  in 
the  docket  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Persons  considering  submitting  a 
505(b)(2)  application  or  an  ANDA  for  a 
drug  product  that  may  be  affected  by 
any  change  in  FDA's  policy  on 
marketing  exclusivity  for  enantiomer 
drug  products  should  contact  the  Center 
for  Drug  Evaluation  and  Research's 
(CDER's)  Office  of  Generic  Drugs  or  the 
appropriate  review  division  within 
CDER  before  submitting  the  application. 

Dated:  January  10.  1997. 

WiUiain  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[PR  Doc.  97-944  Filed  1-10-97;  12:29  pm] 
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Health  Resources  and  Services 
Administration 

Program  Announcemen\,for  Grant 
Programs  Administered  by  ttte 
Division  of  Associated,  Dental  and 
Put>lic  Heaitti  Professions,  Bureau  of 
Health  Professions  for  Fiscal  Year 
1997 

Correction 

In  notice  document  96-28112 
appearing  on  page  56550  on  the  issue  of 
Friday,  November  1,  1996  make  the 
following  correction: 

On  page  56550,  in  the  table  on  the 
fourth  line  titled  "Public  Health  Special 
Projects"  in  the  fourth  column  under 
the  column  heading  "Available  for 
competing  awards",  the  amount  should 
read  "$2,500,000". 

Dated:  januan-  7.  1997. 
Giro  V.  Simuya, 
Administrator 

IFR  Doc.  97-943  Filed  1-14-97;  8:45  am] 
WLUNG  COM  4l«0-tS-^ 


National  Institutes  of  Health 

National  Cancer  Institute;  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Scientific  and  Commercial 
Development  of  Monoclonal 
Antibodies  to  a  Tumor-Specific  Growth 
Factor  for  the  Diagnosis  and 
Prognosis  of  Premaiignant  Lesion  and 
Cancer 

AGENCY:  National  Institutes  of  Health, 

DHHS. 

ACTION:  Notice. 

SUMMARY:  The  National  Cancer  Institute 
(NCI)  seeks  a  pharmaceutical  or 
biotechnology  company  that  can 
effectively  pursue  the  scientific  and 
commercial  generation  and 
development  of  a  panel  of  monoclonal 
antibodies  against  an  epidermal  growth 
factor  (EGF)-related  peptide,  cripto-l 
(CR-1)  and  its  novel  receptor.  The 
project  is  of  scientific  importance 
because  CR-1  is  a  protein  that  exhibits 
structural  homology  to  the 
EGF  /  transforming  growlh  factor  a 
(TGFa)  gene  family  of  peptides.  As 
such.  CR-1  might  function  as  a  growlh 
or  survival  factor.  Therefore,  CR-1  may 
be  important  as  an  autocrine  or 
paracrine  modulator  in  such  processes  a 
tumor  cell  growth,  wound  repair, 
neovascularization,  inflammation,  and 
apoptosis. 

NQ  has  successfully  isolated  and 
cloned  the  gene  that  encodes  CR-1,  an 
EGF-related  peptide  growth  factor  that 
does  not  bind  to  the  EGF  receptor  or 
other  type  1  receptor  tyrosine  kinases. 
The  NCI  has  also  obtained  a  rabbit  anti- 
peptide  polyclonal  antibody  that  can 
detect  the  expression  of  CR-1  in 
formalin-fixed,  paraffin-embedded 
human  tissue  sections.  CR-1  has  been 
shown  to  be  preferentially  and 
differentially  expressed  in  several 
different  human  prematignanf  lesions 
and  cancers.  The  selected  sponsor  will 
purif)-  a  recombinant  CR-1  protein  and 
use  this  material  as  an  immunogen  to 
generate  anti-CR-1  monoclonal 
antibodies  for  use  in  the  diagnosis  and 
prognosis  of  human  cancers. 
ADDRESSES:  Inquiries  and  proposals 
regarding  this  opportunity  should  be 
sent  to  Richard  1.  Kohn,  J.D.,  M.S., 
Office  of  Technology  Development, 
National  Cancer  Institute,  as  follows:  (a) 
by  U.S.  Mail  to:  Executive  Plaza  South. 
Room  450,  6120  Executive  Blvd..  MSC 
7182.  Bethesda  MD  20892-7182;  (b)  By 
messengers  and  express  delivery  to: 
6120  Executive  Blvd.  Suite  450. 
Rockville.  MD  20852;  (c)  bv  telephone  at 
(301)  496-0477;  (d)  bv  fax  at  (301)  402- 
2117. 
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DATES:  Written  proposals  must  be 
received  at  the  above  address  by  5:00 
p.m.  on  March  17.  1996. 

SUPPLEMENTARY  INFORMATION:  The  NCI  is 
seeking  a  phannaceutical  or 
biotechnology  company  which,  after 
obtaining  a  license  in  accordance  with 
the  requirements  of  the  regulations 
governing  the  transfer  of  Government- 
developed  rights,  (37  CFR  part  404),  can 
purify  a  recombinant  CR-1  protein  (for 
which  patents  are  pending  or  have  been 
issued)  and  utilize  this  purified 
recombinant  O^-l  protein  as  an 
immunogen  to  generate  a  panel  of 
mouse  monoclonal  antibodies.  The 
immunoreactive  CR-\  protein  has  been 
detected  by  immunoperoxidase  staining 
using  a  rabbit  anti-peptide  polyclonal 
CR-1  antibody  in  a  majority  of  human 
colon  cancers,  breast  cancers,  gastric 
cancers,  and  pancreatic  cancers.  Little 
or  no  staining  was  detected  in 
surrounding,  noninvolved  colon,  breast 
or  gastric  epitheUal  cells.  In  addition,  a 
majority  of  premalignant  colonic 
adenomas,  breast  ductal  carcinomas  in 
situ  and  gastric  intestinal  metaplasia 
express  immimoreactive  CR-1 . 

A  recombinant  CR-1  protein  has  been 
generated  using  a  baculovirus 
expression  vector  in  Sf-9  insect  cells 
and  a  partially  purified  protein 
obtained.  This  protein  as  well  as 
synthetic,  refolded  peptides  that 
correspond  to  the  EGF-like  domain  in 
CR-1  are  autogenic  for  human  breast 
cancer  cells  and  can  modulate  milk 
protein  expression,  yet  fail  to  bind  to 
the  EOF  receptor  or  other  type  I  receptor 
tyrosine  kinases.  Expression  of  CR-1 
antisense  mRNA  using  a  recombinant, 
rephcation  defective  retroviral 
expression  vector  in  colon  cancer  cells 
that  expresses  CR-1  inhibits  the  growth 
of  these  cells  in  vivo  in  nude  mice.  In 
order  to  utilize  diagnostic  and 
therapeutic  potentials  of  CR-1,  it  will  be 
necessary  to  purify  a  significant  amount 
of  the  recombinant  CR-1  protein  to 
more  fully  define  its  biological 
properties  and  to  identify  the  receptor 
through  which  it  functions.  In  addition, 
mouse  moHoclonal  antibodies  against 
the  purified  CR-1  recombinant  protein 
will  expedite  screening  studies  for  CR- 
1  expression  in  other  human 
premaUgnant  lesions  and  cancers  and 
should  exhibit  more  specificity  and 
sensitivity  for  the  detection  of  CR-1  in 
tissues  by  immimocytochemistry  (ICC) 
or  in  tissue  extracts  or  serum  samples  by 
ELISA. 

The  United  States  fhiblic  Health 
Service  owns  the  following  issued 
patents  which  may  be  relevant  to  the 
subject  technology: 


1.  United  States  Patent  No.  5,264,557. 
issued  November  23.  1993.  "Human 
CRIPTO-Related  Gene." 

2.  United  States  Patent  No.  5,256,643. 
issued  October  26,  1993,  "Cloned 
Human  CRIPTO  Gene  and  Applications 
Thereof." 

Questions  regarding  licensing  should 
be  directed  to  Joseph  Hemby,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health.  6011  Executive  Boulevard. 
#325.  Rockville.  MD  20852-3804. 
telephone  (301)  496-7056. 

The  role  of  the  National  Cancer 
Institute,  Division  of  Basic  Sciences, 
includes: 

1 .  NCI  will  provide  vectors  that 
encode  CR-1  and  can  be  used  to 
produce  CR-1  in  E.  coli  and  in  Sf-9 
insect  cells. 

2.  NCI  will  provide  a  rabbit 
polyclonal  anti-CR-1  antibody  for 
monitoring  CR-1  recovery  during  the 
purification  from  the  yeast  conditioned 
medium. 

3.  NCI  will  assay  the  purified 
recombinant  CR-1  protein  for 
bioactivity. 

4.  NCI  wrill  screen  anU-CR-l 
monoclonal  antibodies  for  reactivity  by 
Western  blot  analysis  against  native  CR- 
1  protein  from  CR-1  positive  human 
embryonal  carcinoma  or  colon 
carcinoma  cells. 

The  role  of  the  successful  collaborator 
will  include: 

1   Purify  to  homogeneity  30-50 
milligrams  of  CR-1  from  E.  coli  or  Sf- 
9  insect  cell  conditioned  medium. 

2.  Provide  the  purified  recombinant 
CR-1  protein. 

3.  Utilize  the  purified  recombinant 
CR-1  protein  to  generate  mouse  anti- 
CR-1  monoclonal  antibodies. 

4.  Screen  anti-CR-1  monoclonal 
antibodies  for  specificity,  reactivity,  and 
sensitivity  towards  the  recombinant  CR- 
1  protein. 

5.  Ascertain  whether  monoclonal  anti- 
CR-1  antibodies  can  detect  nature  CR- 

1  protein  in  CR-1  positive  human 
colorectal  or  embryonal  carcinoma  cells 
by  radioimmunoprecipitation  analysis 
and  by  EUSA. 

6.  E)etermine  whether  anti-CR-1 
antibodies  can  be  used  for  ICC  on 
formalin-fixed,  paraffin  embedded 
tissues  known  for  CR-1  expression. 

7.  Provide  funds  to  support  a 
postdoctoral  fellow  and  associated 
expenses. 

Criteria  for  choosing  the  collaborator 
will  include: 

1 .  Experience  in  producing  and 
purifying  recombinant  proteins, 
particularly  growth  factors  or  cytokines. 

2.  Experience  m  generating  and 
screening  monoclonal  antibodies. 


3.  Willingness  to  cooperate  with  the 
NCI  in  the  collection  and  evaluation  of 
data. 

4.  Willingness  to  cost  share  in 
laboratory  expenses. 

5.  And  agreement  to  be  bound  by  the 
DHHS  rules  involving  the  use  of  human 
and  animal  subjects  and  human  tissues. 

6.  Provisions  for  equitable 
distribution  of  patent  rights  to  any 
inventions.  Generally,  the  rights  of 
ownership  are  retained  by  the 
orgamzation(s)  which  is/ are  the 
employer(s)  of  the  inventor.  For 
inventions  made  solely  by  the 
collaborator's  employees,  there  shall  be 
a  grant  to  the  Government  of  a    , 
nonexclusive,  nontransferable, 
irrevocable,  paid  up  license  to  practice 
the  invention  or  have  the  invention 
practiced  throughout  the  world  by  or  on 
behalf  of  the  Government  for  research  or 
other  Government  purposes.  For 
inventions  not  made  solely  by  the 
collaborator's  employees,  there  shall  be 
a  grant  to  the  collaborator  of  an  option 
to  elect  an  exclusive  or  nonexclusive 
commercialization  Ucense. 

Dated:  E)ecember  9. 1996. 
Thomas  Mays, 

Director,  Office  of  Technology  Development, 
National  Cancer  Institute,  National  Institutes 
ofHealth. 

[PR  Doc.  97-1004  Filed  1-14-97;  8:45  am] 
BILUNQ  COOe  4140-01-M 


National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Ptirsuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Drug  Abuse 
(NIDA)  Initial  Review  Group  and 
Special  Emphasis  Panel  meetings. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  Human  Development 
Research  Subcommittee. 

Date:  February  11-12, 1997. 

Time:  8:30  a.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Kesinee  Nimit,  M.D., 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishers  Lane, 
Room  10-22,  Telephone  (301)  443-9042. 

Name  of  Committee:  Neuropharmacology 
Research  Subcommittee. 

Date:  February  11-12, 1997. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Syed  Husain,  Ph.D, 
Scientific  Review,  Administrator.  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishers  Lane, 
Room  10-22,  Telephone  (301)  443-2620. 
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Name  of  Committee:  Basic  Behavioral 
Science  Research  Subcommittee. 

Date:  February  11-13,  1997. 

Time:  8:30  a.m. 

Place:  Sheraton  Washington  Hotel,  2660 
Woodley  Road  at  Connecticut.  N.W.. 
Washington,  DC  20008. 

Contact  Person:  William  C.  Grace,  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishers  Lane, 
Room  10-22,  Telephone  (301)  443-9042. 

Name  of  Committee:  Epidemiology  and 
Prevention  Research  Subcommittee. 

Date:  February  11-13, 1997. 

Time:  8:30  a.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Raquel  Crider,  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishers  Lane. 
Room  10-22,  Telephone  (301)  443-9042. 

Name  of  Committee:  Molecular.  Cellular 
and  Chemical  Neurobiology  Research 
Subcommittee. 

Date:  February  12-14,  1997. 

Time:  8:30  a.m. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington,  VA 
22202. 

Contact  Person:  Rita  Liu,  Ph.D.,  Scientific 
Review  Administrator,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  5600  Fishers  I^ne,  Room  10-22, 
Telephone  (301)  443-2620. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel. 

£tote;  February  13.  1997. 

Time:  2:00  p.m. 

Place:  Sheraton  Washington  Hotel,  2660 
Woodley  Road  at  Connecticut,  N.W., 
Washington.  DC  20008. 

Contact  Person:  Khursheed  Asghar,  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishers  Lane, 
Room  10-42,  Telephone  (301)  443-2620. 

Name  of  Committee:  Neurophysiology  and 
Neuroanatomy  Research  Subcommittee. 

Date:  February  18-20, 1997. 

Time:  8:30  a.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Gamil  Debbas,  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishers  Lane, 
Room  10-22,  Telephone  (301)  443-2620. 

The  meetings  will  be  closed  in 
accordance  with  provisions  set  forth  in 
sections  552b(c)(4)  and  552b{c)(6),  Title 
5,  U.S.C.  The  applications  and  the 
discussions  coiild  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 


Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs.) 

Dated:  January  10, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  97-997  Filed  1-14-97;  8:45  am) 
MLUNG  COOe  4140-01-M 


National  Institute  on  Drug  AtMJse; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on  Drug 
Abuse,  National  Institute  on  Drug  Abuse 
(NIDA)  on  February  4-5,  1997,  at  the 
National  Institutes  of  Health,  Building 
31.  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

On  February  4,  from  9  a.m.  to  4  p.m., 
the  meeting  will  be  held  in  Conference 
Rooms  9  and  10.  In  accordance  with 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463, 
this  portion  of  the  meeting  will  be 
closed  to  the  pubUc  for  the  review, 
discussion,  and  evaluation  of  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

On  February  5,  from  9  a.m.  to  5  p.m., 
the  meeting  will  be  held  in  Conference 
Room  6.  This  portion  of  the  meeting 
will  be  open  to  the  pubUc  for 
announcements  and  reports  of 
administrative,  legislative,  and  program 
developments  in  the  drug  abuse  field. 
Attendance  by  the  pubUc  vdll  be  limited 
to  space  available. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  Room  10-42,  5600  Fishers 
Lane,  Rockville.  Maryland  20857  (301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  Ms.  Eleanor  C. 
Friedenberg.  Room  10—42,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301/443/2755). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Eleanor  C.  Friedenberg  in 
advance  of  the  meeting. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278.  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279.  Drug  Abuse 
Research  Programs.) 

Dated;  January  10, 1997. 
Paula  N.  Haym, 

Acting  Committee  Management  Officer.  NIH 
[FR  Doc.  97-998  Filed  1-14-97;  8:45  am) 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting: 
Allergy,  Immunology,  and 
Transplantation  Research  Committee 

Pursuant  to  Public  law  92—463,  notice 
is  hereby  given  of  the  meeting  of  the 
Allergy,  Immunology,  and 
Transplantation  Research  Committee  on 
February  3-5,  1997,  at  the  Belmont, 
6555  Belmont  Woods  Road,  Elkridge, 
Maryland. 

The  meeting  will  be  open  to  the 
public  from  8:30  to  9:30  a.m.  on 
February  3,  to  discuss  administrative 
details  relating  to  committee  business 
and  program  review,  and  for  a  report 
from  the  Director.  Division  of 
Extramural  Activities,  which  will 
include  a  discussion  of  budgetary 
matters.  Attendance  by  the  pubhc  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  sec.  10(d) 
of  Public  law  92-463,  the  meeting  will 
be  closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  and  contract 
proposals  from  9:30  a.m.  until  recess  on 
February  3,  from  9:30  a.m.  until  recess 
on  February  4,  and  from  9:30  a.m.  until 
adjournment  on  February'  5.  These 
applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases.  Solar 
Building,  Room  3C26.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  301-496-7601,  vril!  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  sp>ecial  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
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contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Keven  M.  Callahan,  Scientific 
Review  Administrator,  .-Mlergy. 
Immunology,  and  Transplantation 
Research  Committee,  NIAID,  NIH,  Solar 
Building.  Room  4C20,  Bethesda, 
Maryland  20892,  telephone  301-496- 
8424.  will  provide  substantive  program 
information. 

((Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93  85,5.  Immunology.  Allergic 
and  Immunologic  Diseases  Research, 
National  institutes  of  Health.) 

Dated:  January-  9.  1997 
Paula  N.  Hayes. 

Acting  Committef  Management  Officer.  \IH. 
IFR  Doc.  97-1000  Filed  1-14-97;  8;45  ami 

BtLUNG  COOC  4140-01-M 


National  Institutes  of  Neurological 
Disorders  and  Stroke;  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Mame  of  Committee  National  Institute  of 
Neurological  Disorders  and  .Stroke  Special 
Emphasis  Panel  (Telephone  Ckinference  Call). 

Date:  February  14.  1997 

Time  2:00  p.m. 

Place:  7550  Wisconsin  Avenue,  Room 
9C10,  Bethesda,  Maryland  20892 

Contact  Person  Dr  Paul  Sheehy.  Scientific 
Review  Administrator.  .National  Institutes  of 
Health.  7550  Wisconsin  Avenue,  Room  9C:i0. 
Bethesda.  MD  20892,  (301 )  496-922;) 

Purpose/ Agenda  To  review  and  evaluate 
one  grant  application 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5.  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacv. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93  853.  Clinical  Research 
Related  to  .Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences). 

Dated;  January  9,  1997. 
Pauia  N.  Hayes. 

Acting  Committee  Mana^ment  Officer.  MH. 
IFR  Doc.  97-1002  Filed  1-14-97,  8:45  ami 

BH.UNG  COM  414«-01-«i 


National  Institute  of  Neurological 
Disorders  and  Stroke;  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendi.x  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Conference  Call) 

Do/e  February  4.  1997. 

Time:  10;00  a.m. 

Place:  7550  Wisconsin  Avenue.  Room 
9C10.  Bethesda,  Maryland  20892. 

Contact  Person.  Dr.  Lillian  Pubols. 
Scientific  Review  Administrator.  National 
Institutes  of  Health,  7550  Wisconsin  Avenue, 
Room  9C10,  Bethesda,  MD  20892,  (301)  496- 
9223. 

Purpose/ Agenda-.To  review  and  evaluate 
one  SBIR  Phase  I  Contract  Proposal. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  l.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  A.ssistance 
Program  No  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No 
93.854.  Biological  Basis  Research  in  the 
Neurosciences). 

Dated:  lanuary  9,  1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH 
IFR  Doc;.  97-1003  Filed  1-14-97.  8;45  am) 

BILLING  COOE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Meeting  of  ttie  Literature  Selection 
Technical  Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Literature  Selection  Technical 
Review  Committee,  National  Library  of 
Medicine,  on  February  13-14,  1997, 
convening  at  9  a.m  on  February  13  and 
at  H;30  a.m.  on  February  14  in  the  Board 
Room  of  the  National  Library  of 
Medicine,  Building  3H.  860o'  Rockville 
Pike,  Bethesda.  Maryland. 

The  meeting  on  February  13  will  be 
open  to  the  public  from  9  a.m.  to 
approximately  10:30  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 


contact  Mrs.  Lois  Ann  Colaianni  at  301- 
496-6921  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(9)(B},  Title  5 
U.S.C,  Public  Law  92-463,  the  meeting 
will  be  closed  on  February  13  from 
10:30  a.m.  to  approximately  5  p.m.  and 
on  February  14  from  8:30  a.m.  to 
adjournment  for  the  review  and 
discussion  of  individual  journals  as 
potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine.  The 
presence  of  individuals  associated  with 
these  publications  could  hinder  fair  and 
open  discussion  and  evaluation  of 
individual  journals  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaianni.  Scientific 
Review  Administrator  of  the  Committee, 
and  Associate  Director,  Library 
Operations.  National  Library  of 
Medicine.  8600  Rockville  Pike. 
Bethesda.  Maryland  20894,  telephone 
number:  301-496-6921.  will  provide  a 
summary  of  the  meeting,  rosters  of  the 
committee  members,  and  other 
information  pertaining  to  the  meeting. 

Dated;  January  9, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH 
IFR  Doc.  97-999  Filed  1-14-97;  8;45  ami 

BILUNO  COOE  414O-01-« 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d}  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Dofe:  January  29,  1997. 

Time:  12:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4134. 
Telephone  Conference. 

Contact  Person:  Dr.  Clark  Lum,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4134.  Bethesda,  Marvland  20892.  (301) 
435-1195. 

Name  of  SEP:  Biological  and  Physiological 
5kiences. 

Date:  February  7,  1997. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  6168. 
Telephone  Conference. 

Contact  Person:  Dr.  Syed  Amir.  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  6168,  Bethesda,  Maryland  20892,  (301) 
435-1043. 

Name  of  SEP:  Clinical  Sciences. 
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Date:  February  25-26. 1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase, 
Maryland. 

Con tacf  Person;  Ms.  Josephine  Pelham, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4106,  Bethesda. 
Maryland  20892,  (301)  435-1786. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  4-5, 1997. 

Time:  Holiday  Inn,  Gaithersburg, 
Maryland. 

Place:  Holiday  Inn.  Gaithersburg, 
Maryland.. 

Contact  Person:  Dr.  Gopal  Sharma, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4112,  Bethesda, 
Maryland  20892,  (301)  435-1783. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c){6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  wth 
the  applications  and/ or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93,844,  93.846-93.878, 
93.982,  93.893,  National  Institutes  of  Health, 
HHS) 

Date:  January  9.  1997, 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  97-1001  Filed  1-14-97;  8:45  am) 
BILUNO  CODE  4140-01-4I 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-N-05] 

Notice  of  Proposed  Infonnation 
Coltection  for  Put>iic  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 


ACTION:  NoUce. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  March  17,  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer.  Shelia  E.  Jones, 
Department  of  Housing  &  Urban 
Development,  451-7th  Street.  SW, 
Room  7230.  Washington,  DC  20410 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Wiley,  Office  of  Special  Needs 
Assistance.  Room  7258,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  telephone  number  (202)  70&- 
1226.  Persons  with  hearing  or  speech 
impairments  may  access  this  number 
via  TTY  by  calling  the  Federal 
Infonnation  Relay  Service  at  (800)  877- 
8339.  FAX  inquiries  may  be  sent  to  Ms. 
Wiley  at  (202)  708-3617.  (Except  for  the 
"800"  number,  these  telephone  numbers 
are  not  toll-free.). 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  pubhc  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 


collection  of  information;  (3)  Enhance 
the  quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
infonnation  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  infonnation 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Continuum  of  Care 
Homeless  Assistance  Application 

OMB  Control  Number,  if  applicable: 
2506-0112 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
request  is  for  revision  of  a  currently 
approved  information  collection  for  use 
in  HUD's  competitive  homeless 
assistance  programs  authorized  by  the 
Stewart  B.  McKinney  Act,  as  amended. 
The  appUcation  form  is  needed  to  assist 
in  the  selection  of  proposals  submitted 
to  HUD  (by  State  and  local  governments, 
public  housing  authorities,  Indian 
tribes,  and  nonprofit  organizations)  for 
the  awarded  funds  under  the  Supportive 
Housing.  Shelter  Plus  Care,  and  Section 
8  Moderate  Rehabilitation  Single  Room 
Occupancy  for  Homeless  Individuals 
programs. 

Agencv  form  numbers,  if  applicable: 
HUD-40'076,  SF-424 

Members  of  affected  public:  States, 
units  of  local  government,  tribal 
government,  not-for-profit  institutions 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  numbers  below 
represent  HUD's  estimate  of  the 
additional  hours  it  will  take  Continuum 
of  Care  Homeless  Assistance  apphcants 
to  prepare  the  required  information. 


Number  of  re- 
spondents 


Frequency  ol 
responses 


Hours  per  re- 
sponse 


Total  hours 


Application  Preparation 


2,700 


42 


113,400 


Status  of  the  proposed  information 
collection:  Revision  of  a  currently 
approved  collection  is  pending. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 


Dated:  January  9.  1997. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 

and  Development. 

[FR  Doc.  97-950  Filed  1-14-97;  8:45  ami 

BILUNG  CODE  4?1fr-29-M 


[Docket  No.  FR-3095-N-04] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  descritied  below 
has  been  submitted  to  the  Office  of 
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Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
.subject  proposal. 

DATES:  Comments  due  date:  Februarv 
14,  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOfl  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver.  Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 


for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  tne  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
ft^quently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 


Dated:  January  8,  1997. 
David  S.  Cristy. 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  HUD  Systems  for 
Approval  of  Single  Family  Housing  in 
New  Subdivisions  (FR-3095). 

Office:  Housing. 

OMB  Approval  Number:  2502-0496. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  HUD 
requires  the  builder  to  complete  a 
certification  (HUD-92541)  that  notes 
any  adverse  site/location  factors  on  the 
property.  HUD  needs  this  information 
so  that  they  will  not  insure  a  mortgage 
on  a  property  where  site/location 
conditions  will  pose  a  health  or  safety 
risk  to  the  occupant  or  will  adversely 
affect  the  continued  marketability  of  the 
property. 

Form  Number:  HUD-92541. 

Respondents:  Business  or  Other-For- 
Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of  Re- 
spondents 


Frequency  of 
Response 


Hours  per  Re- 
sponse 


Information  Collection 


800 


82 


.25 


=      Burden  Hours 


16,400 


Total  Estimated  Burden  Hours: 
16.400. 

Stofus;  Reinstatement,  without 
changes. 

Contact:  Ken  Crandall,  HUD,  (202) 
708-2121;  Joseph  F.  Uckey,  Jr.,  OMB, 
(202)395-7316. 

Dated:  January  8,  1997. 
IFR  Doc.  97-949  Filed  1-14-97;  8:45  am] 

BiLUNG  COOe  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  Natomas  Basin  IHabitat 
Conservation  Plan,  Sacramento  and 
Sutter  Counties,  CA 

AGENCY:  Fish  and  Wildlife  Service. 
action:  Notice  of  availability. 


SUMMARY:  This  notice  advises  the  public 
that  the  City  of  Sacramento  has  applied 
to  the  U.S.  Fish  and  Wildlife  Service  for 
an  incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 


Species  Act  of  1973.  as  amended.  The 
application  has  been  assigned  permit 
number  PRT-823773.  The  proposed 
permit  would  authorize  the  incidental 
take  of  the  federally  threatened  giant 
garter  snake  (Thamnophis  gigas], 
Aleutian  Canada  goose  {Branta 
canadensis  leucopareia].  valley 
elderberry  longhorn  beetle  [Desmocerus 
californicus  dimorphus],  and  vernal 
pool  fairy  shrimp  {Branchinecta  lynchi): 
the  federally  endangered  peregrine 
falcon  (Faico  peregrinus  anatum), 
conservancy  fairy  shrimp  (Branchinecta 
conservatio).  longhorn  fain,'  shrimp 
{Branchinecta  longiantenna),  vernal 
pool  tadpole  shrimp  {Lepidurus 
packardi),  and  palmate  bird's  beak 
(Cordylanthus  polmatus):  the  proposed 
threatened  slender  orcutt  grass  (Orcuttia 
tenuisl  and  hairy  orcutt  grass  (Orcuttia 
pilosa],  and  the  proposed  endangered 
Sacramento  orcutt  grass  {Orcuttia 
viscida).  The  proposed  taking  of  these 
species  would  be  incidental  to 
development  for  urban  uses  within  the 
55.000-acre  Natomas  Basin  in 
Sacramento  and  Sutter  Counties.  The 
proposed  permit  also  would  authorize 
future  incidental  take  of  the  currently 


unlisted  California  tiger  salamander 
{Ambystoma  tigrinum  calif orniense), 
Swainson's  hawk  {Buteo  swainsoni), 
greater  sandhill  crane  {Grus  canadensis 
tubida],  bank  swallow  {Riparja  ripaha), 
Boggs  Lake  hedge-hyssop  {Gratiaola 
hetemsepala)  and  Ahart's  dwarf  fiax 
{Juncus  leiospermus  var  ahartii).  should 
any  of  these  species  become  listed 
under  the  Endangered  Species  Act  in 
the  future.  The  permit  would  be  in 
effect  for  50  years. 

The  U.S.  Fish  and  Wildlife  Service 
also  announces  the  availability  of  an 
Environmental  Assessment  for  the 
incidental  take  permit  application, 
which  includes  the  proposed  Habitat 
Conservation  Plan  fully  describing  the 
proposed  project  and  mitigation,  and 
the  accompanying  Implementing 
Agreement.  This  notice  is  provided 
pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6).  All  comments, 
including  names  and  addresses, 
received  will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 
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DATES:  Written  comments  on  the  pennit 
application,  Environmental  Assessment 
and  Implementing  Agreement  should  be 
received  on  or  before  March  3, 1997. 
ADDRESSES:  Comments  regarding  the 
application  or  adequacy  of  the 
Environmental  Assessment  and 
Implementing  Agreement  should  be 
addressed  to,  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Field  Office,  3310 
El  Camino,  Suite  130,  Sacramento, 
CaUfomia  95821-6340.  Please  refer  to 
permit  number  PRT-823 77 3  when 
submitting  comments.  Individuals 
wishing  copies  of  the  application, 
Environmental  Assessment  or 
Implementing  Agreement  for  review 
should  immediately  contact  the  above 
office.  Documents  also  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Horton,  Sacramento  Field 
Office,  916-979-2725. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Endangered  Species  Act  prohibits 
the  "taking"  of  a  species  listed  as 
threatened  or  endangered.  However,  the 
U.S.  Fish  and  Wildlife  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  listed  species  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities.  Regulations  governing 
permits  for  threatened  species  are 
promulgated  in  50  CFR  17.32; 
regulations  governing  permits  for 
endangered  species  are  promulgated  in 
50  CFR  17.22. 

Background 

The  Natomas  Basin  Habitat 
Conservation  Plan  addresses 
development  within  the  55,000-acre 
Natomas  Basin  in  Sutter  and 
Sacramento  Counties.  The  Natomas 
Basin  is  subject  to  several  approved  or 
proposed  land  use  plans  that  will 
convert  portions  of  the  Basin  to  urban 
uses.  Based  on  these  plans, 
approximately  17,500  acres  of 
imdeveloped  land  is  expected  to  be 
urbanized  during  the  50-year  term  of  the 
proposed  permit.  Development 
activities  may  result  in  take  of  covered 
species  and  permanent  disturbance  to 
their  habitats.  In  addition,  the  proposed 
pennit  would  cover  incidental  take  that 
occurs  during  implementation  of  rice 
farming  activities  within  the  permit 
area.  Rice  farming  may  result  in  take  of 
the  giant  garter  snake  because  rice  fields 
are  used  as  habitat  by  this  species. 

The  Natomas  Basin  Habitat 
Conservation  Plan  establishes  a 
mitigation  program  for  urban 
development,  water  system  operation, 
and  agriculture.  The  focus  of  the 


program  is  a  system  of  mitigation  lands 
which  would  be  managed  as  wetland 
and  upland  habitat  for  the  giant  garter 
snake,  the  Swainson's  hawk  and  other 
covered  species.  One-half  acre  of 
mitigation  land  would  be  estabUshed  for 
every  acre  of  land  developed  within  the 
Natomas  Basin  Habitat  Conservation 
Plan  Area.  The  mitigation  land  would 
be  acquired  and  managed  by  the 
Natomas  Basin  Conservancy,  a  non- 
profit conservation  organization  that 
would  be  established  at  the  time  the 
Natomas  Basin  Habitat  Conservation 
Plan  is  implemented.  Currently,  the  City 
of  Sacramento  is  the  only  entity  seeking 
a  section  10(a)(1)(B)  permit  to  cover 
land  use  approvals  and  public  works 
activities;  however,  entities  such  as  the 
County  of  Sacramento  and  the  County  of 
Sutter,  among  others,  could  apply  to  be 
added  to  this  permit  or  apply  for 
separate  permits  in  the  future. 

Habitat  acquisition  and  management 
would  be  funded  by  one-time 
assessments  ("base  fees")  on 
development.  The  base  fee  is  projected 
to  be  $2,240.00  (in  1995  dollars,  to  be 
adjusted  using  the  Consumer  Price 
Index  to  reflect  current  dollars  at  the 
time  of  permit  issuance)  per  acre  of 
development.  All  lands  developed 
within  the  area  of  the  proposed  permit 
would  be  subject  to  the  base  fee;  no 
distinction  would  be  made  between 
areas  with  approved  land  use  plans  and 
areas  ciirrently  zoned  for  agriculture. 
The  base  fee  also  would  be  adjusted  as 
necessary  throughout  the  term  of  the 
permit  to  provide  for  inflation.  In 
addition,  the  base  fee  could  be  adjusted 
to  cover  increasing  costs  of  mitigation. 
This  adjustment  would  be  limited  to 
increases  of  no  more  than  10  percent  per 
year  (not  including  adjustments  made 
for  inflation),  with  a  maximum 
cumulative  base  fee  increase  of  50 
percent  above  the  base  fee  at  the  time  of 
permit  issuance. 

Initially,  a  minimum  of  80  percent  of 
the  mitigation  lands  acquired  to  mitigate 
for  the  loss  of  giant  garter  snake  habitat 
would  be  located  within  the  Natomas 
Basin;  up  to  20  percent  of  the  giant 
garter  snake  mitigation  lands  could  be 
located  in  specified  areas  outside  of  the 
Natomas  Basin.  After  completion  of  the 
yet-to-be-developed  Giant  Garter  Snake 
Recovery  Plan,  location  of  the 
mitigation  lands  could  be  shifted  to  a 
minimum  of  50  percent  within  the 
Basin  and  up  to  50  percent  outside  of 
the  Basin,  as  directed  by  the  Giant 
Garter  Snake  Recovery  Plan  and 
approved  by  the  U.S.  Fish  and  Wildlife 
Service.  Mitigation  lands  would  be 
managed  as  a  combination  of  rice  farms 
and  marsh  habitat,  with  at  least  25 
percent  of  the  mitigation  lands  in  marsh 


habitat  and  25  percent  in  rice-farm 
habitat.  The  remaining  50  percent  of  the 
giant  garter  snake  mitigation  lands 
would  be  either  marsh  or  rice,  as 
determined  by  the  Giant  Garter  Snake 
Recovery  Plan. 

The  Environmental  Assessment 
considers  the  environmental 
consequences  of  four  alternatives. 
Alternative  1,  the  proposed  action, 
consists  of  the  issuance  of  an  incidental 
take  permit  to  the  City  of  Sacramento 
and  implementation  of  the  Habitat 
Conservation  Plan  and  its  Implementing 
Agreement.  This  alternative  is  preferred 
because  it  satisfies  the  purpose  and 
needs  of  the  U.S.  Fish  and  Wildlife 
Service  and  the  City  of  Sacramento,  and 
the  impacts  of  urbanization  are 
minimized  and  mitigated  by  the 
estabhshment  of  habitat  preserves.  The 
specifications  of  the  habitat  preserves 
under  this  alternative  ensure  that  long- 
term  wetland  and  upland  habitat  values 
are  maintained  for  the  giant  garter 
snake,  Swainson's  hawk,  and  other 
species  covered  by  the  Natomas  Basin 
Habitat  Conservation  Plan.  Alternative  2 
proposes  a  variable  mitigation  ratio  in 
which  landowners  with  documented 
occurrences  of  covered  species  or  "high 
quality"  habitat  would  be  required  to 
compensate  at  a  higher  ratio  than 
landowners  with  no  documented 
occurrences  of  covered  species  or  "poor 
quality"  habitat.  Under  this  alternative, 
each  parcel  of  land  proposed  for 
development  would  need  to  be 
inspected  and  a  mitigation  ratio 
assessed  based  on  existing  habitat 
quality  and/or  species  utilization.  TTiis 
alternative  would  place  a  greater 
emphasis  on  proving  presence  or 
absence  of  covered  species,  primarily 
giant  garter  snake.  Because  survey 
procedures  used  to  locate  giant  garter 
snakes  and/or  determine  suitabiUty  of 
habitat  are  not  fully  reliable,  it  is  likely 
that  this  method  would  not  adequately 
reflect  the  ecology  of  the  giant  garter 
snake  and  would  not  effectively  address 
the  indirect  and  cumulative  impacts  of 
urbanization  on  the  species. 

Alternative  3  is  similar  to  the 
proposed  action  except  that  the 
minimum  percentage  of  mitigation 
lands  to  be  maintained  as  managed 
marsh  habitat  (as  opposed  to  rice-farm 
habitat)  would  increase  from  25  to  50 
percent.  This  alternative  would  likely 
provide  greater  habitat  values  than  the 
proposed  action  because  a  greater 
proportion  of  the  habitat  preserves 
would  be  enhanced  and  managed  as 
marsh.  This  alternative,  however, 
contains  a  greater  risk  that  the  smaller 
proportion  of  revenue-generating  rice 
lands  could  result  in  economic 
mstability  and  consequently  have  an 
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adverse  impact  on  the  maintenance  and 
management  of  the  preserve  system. 
Under  Alternative  4,  the  no  action 
alternative,  the  U.S.  Fish  and  Wildlife 
Service  would  not  issue  an  incidental 
take  permit.  Under  this  alternative, 
development  within  the  Natomas  Basin 
Habitat  Conservation  Plan  area  would 
occur  with  individual  development 
projects  mitigating  for  their  impacts 
independently  in  an  unstructured 
manner.  The  current  process  of 
individual  consultation  on  each 
development  project  has  resulted  in 
mitigation  which  is  fragmented  over  the 
landscape  and  is  likely  to  be  of  limited 
long-term  value  in  providing  for  the 
conservation  of  species  such  as  the  giant 
garter  snake. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  the  National  Environmental 
Policy  Act  of  1969  regulations  (40  CFR 
1506.6).  The  U.S.  Fish  and  Wildlife 
Service  will  evaluate  the  application, 
associated  documents,  and  comments 
submitted  thereon  to  determine  whether 
the  application  meets  the  requirements 
of  the  National  Environmental  Policy 
Act  regulations  and  section  10(a)  of  the 
Endangered  Species  Act.  If  it  is 
determined  that  the  requirements  are 
met,  a  permit  will  be  issued  for  the 
incidental  take  of  the  listed  species.  The 
final  permit  decision  will  be  made  no 
sooner  than  45  days  from  the  date  of 
this  notice. 

Dated:  January  7,  1997. 

Thomas  J.  Dwyer, 

Acting  Regional  Director.  Region  I.  Portland. 
Oregon 

[PR  Doc.  97-967  Filed  1-14-97;  8:45  am] 

BiLUNG  CODE  4310-55-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Interior  Columbia  Basin  Ecosystem 
Management  Project 

AGENCIES:  Forest  Service,  USDA,  Bureau 
of  Land  Management,  Interior. 
ACTION:  Revised  notice  of  intent  to 
prepare  environmental  impact 
statements. 


SUMMARY:  Interior  Columbia  Basin 
Ecosystem  Management  Project 
(ICBEMP).  The  purpose  for  this  revised 
notice  of  intent  is  to  provide  public 
notice  of  the  changed  completion 
schedule  for  the  ICBEMPs 
environmental  impact  statements  (EIS). 


This  Federal  Register  notice  revises  the 
schedule  published  in  the  September 
11.  1996  Federal  Register  (61  FR  47859) 
for  the  completion  of  the  EISs.  The 
Executive  Steering  Committee  (ESC),  at 
its  meeting  from  December  2-4,  1996, 
took  the  important  step  of  approving  the 
alternatives  for  inclusion  in  the  draft 
EISs.  The  ESC  also  directed  changes  to 
the  draft  EISs  to  improve  them  and 
address  specific  concerns  raised  in  its 
earlier  internal  review  of  the  draft 
documents.  The  directed  changes  focus 
on  clarification  of  the  objectives  and 
standards  for  the  alternatives.  Based  on 
the  amount  of  time  to  implement  these 
changes  and  then  to  prepare  and  print 
the  document,  the  draft  EISs  are  now 
planned  to  go  to  the  printer  in  April, 
with  a  scheduled  release  for  public 
comment  in  June  1997.  Release  of  the 
final  EISs  and  Records  of  Decision  is 
anticipated  approximately  one  year 
later. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  S.  Colville,  Project  Management 
Team,  Interior  Columbia  Basin 
Ecosystem  Management  Project;  304 
North  8th  Street,  Room  246,  Boise, 
Idaho  83702,  phone  208-334-1770. 

Dated:  lanuarv  6,  1997. 
Robert  W  Williams, 
Regional  Forester. 

Dated:  lanuary  6,  1997. 
Elaine  Y.  Zieliniki, 
State  Director 
|FR  Dor  97-963  Filed  1-14-97;  8:45  am) 

BILUNG  COO€  3410-11-M:  4310-84-41 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-040-07-1 060-00] 

Notice  of  Public  Hearing 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  A  public  hearing  on  the  use 
of  helicopters  in  wild  horse  roundup 
activities  will  be  held  at  the  White 
Mountain  Library,  Grace  Gasson  Room. 

DATE:  February  19,  1997.  7  p.m.  until  9 
p.m. 

ADDRESSES:  White  Mountain  Library, 
293.5  Sweetwater  Drive,  Rock  Springs. 
Wyoming  82901. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Chavez,  Districi  Manager,  Rock 
Springs  District  Office,  280  Highway 
191  North,  Rock  Springs,  Wyoming' 
(307-352-0200). 

SUPPLEMENTARY  INFORMATION:  The 
agenda  will  be  limited  to: 

1.  Introduction  and  opening  remarks. 


2.  Review  of  the  Wild  Horse 
Management  Plan. 

3.  Use  of  helicopters  in  the  Plan. 

4.  Film  presentation  of  roundup 
activity. 

5.  Public  comment  period. 

The  meeting  is  open  to  the  public  and 
interested  persons  may  make  statements 
on  the  subject. 

All  statements  will  be  recorded. 
Michelle  Chavez, 

District  Manager. 

[FR  Doc.  97-585  Filed  1-14-97;  8:45  am] 

BILUNG  CODE  4310-22-P 


[ID-OSO-1 020-00] 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Upper  Columbia — Salmon  Clearwater 
Districts,  Idaho. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.Q 
Appendix,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
meeting  of  the  Upper  Columbia- 
Salmon  Clearwater  District  Resource 
Advisory  Council  (RAC)  on  Friday. 
January  31.  1997.  The  meeting  will  be 
held  via  telephone  conference. 

The  purpose  of  the  meeting  is  for  the 
RAC  members  to  discuss  and  make 
recommendations  to  the  District 
Manager,  State  Director  and  Secretary  of 
the  Interior  concerning  the  procedures 
and  implementation  schedule  for  the 
proposed  rangeland  standards  and 
guidelines.  Other  administrative  issues 
may  be  discussed  as  time  permits.  The 
RAC  will  meet  ft-om  9:00  a.m.  to  11:00 
a.m.  (PST).  The  public  may  address  the 
Council  during  the  public  comment 
period  starting  at  10:00  a.m.  at  BLM's 
Coeur  d'Alene  Field  Office,  1808  N. 
Third  St.,  Coeur  d'Alene.  Idaho. 

SUPPLEMENTARY  INFORMATION:  All 
Resource  Advisory  Council  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the 
Council,  or  written  statements  may  be 
submitted  for  the  Council's 
consideration.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  District  Manager. 

The  Council's  responsibilities  include 
providing  long-range  planning  and 
establishing  resource  management 
priorities;  and  assisting  the  BLM  to 
identify  state  standards  for  rangeland 
health  and  guidelines  for  grazing. 


UMI 
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For  further  information  contact:  Ted  Graf 
(208)  769-5004. 

Dated:  January  9,  1997. 
Fritz  U.  Rennebaum, 

District  Manager. 

[PR  Doc.  97-966  Filed  1-14-97;  8:45  am) 

BILUNG  CODE  4310-QG-M 


[MT-924-1 430-01;  MTM  40735] 

Public  Land  Order  No.  7235;  Partial 
Revocation  of  Secretarial  Order  Dated 
August  18, 1902;  Montana 

AGENCYrBureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects  80 
acres  of  public  land  withdrawn  for  the 
Bureau  of  Reclamation's  Milk  River 
Reclamation  Project.  The  land  is  no 
longer  needed  for  this  purpose  and  the 
revocation  is  needed  to  permit  disposal 
of  the  land  through  direct  sale.  This 
action  will  open  the  land  to  surface 
entry  subject  to  temporary  segregations 
of  record.  The  land  has  been  and  will 
remain  open  to  mining  and  mineral 
leasing. 

EFFECTIVE  DATE:  February  14,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  ELM  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  406-255-2949. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  August 
18,  1902,  which  withdrew  public  lands 
for  the  Bureau  of  Land  Reclamation's 
Milk  River  Reclamation  Project,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Principal  Meridian,  Montana 

T.  30N.,R,  29  E., 
Sec.  ll.SVzSE'A 

The  area  described  contains  80  acres  in 
Phillips  County. 

2.  At  9  a.m.  on  February  14,  1997,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
February  14,  1997,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 


Dated:  January  3, 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

|FR  Doc.  97-919  Filed  1-14-97;  8:45  ami 

BtLUNG  CXX>E  431(M)N-P 

[NM-070-1 430-01;  NMNM  92843] 

Put>lic  Land  Order  No.  7234; 
Withdrawal  of  Public  Lands  for  the  Lee 
Acres  Landfill;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  134.68 
acres  of  public  lands  from  surface  entry 
and  mining  for  a  period  of  50  years  for 
the  Bureau  of  Land  Management  to 
protect  pubUc  health  and  welfare,  and 
the  environment  from  hazardous 
materials  existing  in  soils  and 
groundwater  of  the  Lee  Acres  Landfill. 
The  lands  have  been  and  will  remain 
open  to  mineral  leasing. 
EFFECTIVE  DATE:  January  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jo  Albin,  BLM  Farmington  District 
Office,  1235  La  Plata  Highway. 
Farmington,  New  Mexico  87401,  505- 
599-6332. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawm  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)), 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  public  health 
and  welfare,  and  the  environment  from 
hazardous  materials  existing  in  soils 
and  groundwater  of  the  Lee  Acres 
Landfill: 

New  Mexico  Principal  Meridian 

T.  29N.,R.  12  W., 
Sec.  21.  lots  6  and  7  (everything  southeast 

of  County  Road  No.  5569); 
Sec.  22,  lot  5  (everything  southeast  of 
County  Road  No.  5569),  lot  6  W'/,,  lot  1 1 
WV2,  and  lot  12; 
Sec.  28.  lot  2. 

The  areas  described  aggregate  134.68  acres 
in  San  )uan  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 


order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U'S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated.  )anuar>'  3.  1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

iPR  Doc.  97-918  Filed  1-14-97;  8:45  am] 

BIUJNQ  COOE  4310-FB-P 

[ES-030-07-1 430-01;  WIES-048261] 

Notice  Of  Realty  Action:  Sale  of  Public 
Land  in  Bayfield  County,  Wisconsin 

AGENCY:  Bureau  of  Land  Management 
ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  land  has  been 
found  suitable  for  disposal  by  direct  sale 
under  the  authority  of  Sec.  203  of  the 
Federal  Land  Policv  and  Management 
Act  of  1976.  43  U.S.C.  1716.  This  land 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  this  notice. 

Fourth  Principal  Meridian, 

T.43S..B.7W 
Sec,  17.  Lot  #9 
Containing  21  43  acres. 

The  land  described  is  being  offered  as 
a  direct  sale  to  the  trustee  for  the  owners 
of  the  improvements  on  the  land  at  the 
appraised  value.  It  has  been  determined 
that  the  subject  parcel  contains  no 
known  mineral  values;  therefore, 
mineral  interest  may  be  conveyed 
simultaneously.  Acceptance  of  the 
direct  sale  offer  will  qualif)'  the 
purchaser  to  make  application  for 
conveyance  of  those  mineral  interests 
under  Sec.  209  of  the  Federal  Land 
Policv  and  Management  Act  of  1976  (90 
Stat.  2750,43  U.S.C.  1713). 

DATES:  Interested  parties  may  submit 
comments  until  March  7.  1997.  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager.  In  the  absence  of 
timely  objections,  this  proposal  shall 
become  the  final  determination  of  the 
Department  of  the  Interior. 
ADDRESSES:  Comments  should  be  sent 
to:  Bureau  of  Land  Management, 
Milwaukee  District.  P.O.  Box  631. 
Milwaukee.  VVI  53201-0631 
FOR  FURTHER  INFORMATION  CONTACT: 
Larrv"  lohnson.  Realtv  Specialist. 
Milwaukee  District.  (414)  297-4413. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  sale  will  resolve  an  occupancy 
trespass  resulting  from  a  correction  of 
an  erroneous  survey  of  the  meander  line 
of  Perrv  Lake  The  land  has  not  been 
used  for  and  is  not  required  for  any 
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Federal  purpose.  The  public  interest 
will  be  served  by  the  sale  of  this  parcel 
to  protect  the  private  landowners 
equities. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  land  described  above  from 
settlement,  location,  or  entry  under  the 
public  land  laws,  including  the  mining 
laws,  as  provided  in  43  CFR  2711.102, 
but  not  from  sale  pursuant  to  Sec.  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 

Dated:  January  5.  1997. 
Chris  Hanson. 

Acting  District  Manager 

IFR  Doc.  97-962  Filed  1-14-97;  8:45  ami 

BiLUNG  CODE  4310-GJ-P 

National  Park  Service 

Mississippi  River  Coordinating 
Commission  Meeting 

AGENCY:  National  Park.  Service,  Interior 
ACTION:  Notice  of  meeting. 

SUklMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Mississippi 
River  Coordinating  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463). 

MEmNO  DATE,  TIME,  AND  ADDRESS: 
Wednesday,  March  5.  1997,  6:30  p  m.  to 
9:30  p.m.;  Community  Room,  .^noka 
City  Hall,  2015  First  Avenue,  Anoka, 
Minnesota.  An  agenda  for  the  meeting 
will  be  available  by  Februan,'  26.  1997. 
Contact  the  Superintendent  of  the 
Mississippi  National  River  and 
Recreation  Area  (MNRilA)  at  the 
address  listed  below.  Public  statements 
about  matters  related  to  the  MNRRA 
will  be  accepted  at  this  time. 

SUPPLEMENTARY  tNFORMATlON:  The 
Mississippi  River  Coordinating 
Commission  was  established  by  Public 
Law  100-696,  dated  November  18.  1988 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  JoAnn  Kvral. 
Mississippi  National  River  and 
Recreation  Area.  175  East  Fifth  Street, 
Suite  418,  St.  Paul.  Minnesota  55101 
(612-290-4160). 

Dated:  lanuarv-  3,  1997 
William  W  Schenk. 

Field  Director.  Midwest  Field  Area. 

IFR  Doc  97-973  Filed  1-14-97;  8:45  am] 

SaUNG  COOC  4310-70-P 


Eastern  Greene  Township  Rural 
Historic  District;  Determination  of 
Eligibility  for  tf>e  National  Register  of 
Historic  Places 

ACTION:  Request  for  comments. 

On  February  24,  1995,  the  Eastern 
Greene  Township  Rural  Historic 
District,  Franklin  County,  Pennsylvania 
was  determined  eligible  for  the  National 
Register  of  Historic  Places  for  its  historic 
and  architectural  importance,  following 
a  request  from  the  Federal  Highway 
Administration.  The  district  consists  of 
a  landscape  farmed  continuously  since 
the  eighteenth  centiu-y  and  reflects  the 
agricultural  patterns  of  the  rich 
Cumberland  Valley.  Important  features 
found  in  the  district  include  intact 
farmsteads,  with  their  significant 
collection  of  bams,  farmhouses  and 
outbuildings,  the  field  patterns, 
fencerows,  family  cemeteries,  and  the 
network  of  the  historic  farm  roads.  The 
finding  of  eligibility  was  based  upon 
review  of  documentation  submitted  by 
the  Federal  Highway  Administration, 
the  Pennsylvania  Historical  and 
Museum  Commission,  and  Greene 
Tovmship.  All  agreed  that  the  historic 
district  is  eligible  for  the  National 
Register  of  Historic  Places. 

Since  the  determination  of  eligibility 
was  issued,  the  National  Park  Service 
has  received  a  request  that  the  boundary 
of  the  district  be  redrawTi  to  exclude 
lands  located  within  the  Borough  of 
Chambersburg.  based  upon  a  claimed 
loss  of  historic  integrity  of  the  area. 
Documentation  relative  to  the  historic 
integrity  of  this  portion  of  the  district 
was  submitted  to  the  National  Register. 
Copies  of  this  d(x:umentation  are 
available  from  the  National  Register  at 
the  address  below  In  order  to 
accommodate  those  who  wish  to 
provide  new  information  concerning  the 
boundary  of  the  Eastern  Greene 
Township  Rural  Historic  District,  the 
National  Park  Service  is  providing  a  60 
day  comment  period.  A  written 
statement  on  the  determination  of 
eligibility  will  be  issued  by  the  National 
Park  Service  within  30  days  of  the  close 
of  the  comment  period. 

The  determination  ofeUgibility 
remains  in  effect  pending  review  of 
responses  submitted  during  the 
comment  period.  In  order  to  revise  the 
boundary  the  National  Park  Service 
must  receive  authoritative  information. 
which  evaluated  in  conjunction  with 
documentation  already  on  file,  results  in 
a  finding  that  the  determined  eligible 
boundary  does  not  accurately  delineate 
the  historic  district  in  accordance  with 
established  National  Register  standards. 


Comments  should  be  addressed  to  the 
National  Register  of  Historic  Places. 
National  Park  Service,  P.O.  Box  37127, 
Washington.  D.C.  20013-7127. 
Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places,  National  Register,  History  and 
Education. 

[FR  Doc.  97-972  Filed  1-14-97;  8:45  am] 

BILLING  CODE  4310-70-P 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  4,  1997.  Ptirsuant  to  §60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127,  Washington, 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  January  30, 
1997, 

Carol  D,  SJiull. 

Keeper  of  the  National  Register. 

ALASKA 

Dillingham  Borough-Census  Area 

Aniakchak  Bay  Historic  Landscape  District, 
Surrounding  the  Aniakchak  River  from 
Aniakchak  Crater  to  Aniakchak  Bay, 
Aniakchak  National  Preserve,  Chignik 
vicinity,  97000016 

COLORADO 

Denver  County 

Bluebird  Theater.  3315—3317  E.  Colfax  Ave., 
Denver,  97000018 

Morgan  County 

Knearl  School,  314  S.  Clayton  St..  Brush, 
97000017 

IOWA 

Pottawattamie  County, 

Turner,  Francis  A.  And  Rose  M.,  House,  1004 
Cherry  St..  Avoca,  96001583 

MINNESOTA 

St.  Louis  County 

Virginia  Commercial  Historic  Dis'^ct, 
Chestnut  St.  between  1st  and  6th  Aves., 
Virginia.  97000020 

Steele  County 

Owatonna  City  and  Firemen's  Hall,  107  W. 
Main  St.,  Owatonna,  97000019 

NORTH  CAROLINA 

Craven  County 

.Mew  Bern  Mational  Cemetery  (Civil  War 
.National  Cemeteries  MPS),  1711  National 
.^ve.,  .New  Bern,  97000023 
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New  Huiov«'  CsuHty 

Wilmington  National  Cemetery  (Civil  War 
Era  National  Cemeteries  MPS),  2011 
Market  St.,  Wilmington,  97000021 

Wake  County 

Raleigh  National  Cemetery  (Civil  War  Era 
National  Cemeteries  MPS)  501  Rock 
Quarry  Rd.,  Raleigh,  97000022 

VERMONT 

Grand  Isle  County 

South  Stone  School  House  (Educational 
Resources  of  Vermont  MPS)  VT  129,  jet. 
with  Quarry  Rd.,  Isle  LaMotte,  97000025 

Rutland  County 

Kidder,  Asahel,  House,  VT  22A,  S  of  jet.  with 
Bolger  Rd.,  Fair  Haven,  97000024 

Windsor  County 

King  Farm,  The  (Agricultural  Resources  of 
Vermont  MPS)  King  Farm  Rd.,  .5  mi.  N  of 
jet  with  US  4.  Woodstock,  97000026 

WASHINGTON 

Pend  Oreille  County 

United  States  Border  Station.  Roughly 
bounded  by  WA  31  and  the  U.S. -Canadian 
border,  Colville  National  Forest,  Metaline 
Falls  vicinity.  96001634 

[FR  Doc.  97-971  Filed  1-14-97;  8:45  am] 

BILUNQ  CODE  4310-70-P 


Bursau  of  Reclamation 

Consarvation  Advisory  Group,  Yakima 
River  Basin  Water  Enhancement 
Project,  Yakima,  Washington 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Change  in  meeting  dates. 

SUMMARY:  The  Bureau  of  Reclamation 
published  a  notice  of  scheduled 
meetings  for  the  Conservation  Advisory 
Group,  Yakima  River  Basin  Water 
Enhancement  Project  in  the  Federal 
Register  (61  FR  54214,  Oct.  17,  1996). 
The  meeting  dates  have  been  changed  to 
January  15-16. 

FOR  FURTHER  INfORMATlON  CONTACT: 
Walt  File,  Program  Manager,  Yakima 
River  Water  Enhancement  Project,  PO 
Box  1749,  Yakima,  Washington  98907; 
(509)  575-5848  ext.  267. 
SUPPLEMENTARY  INFORMATION:  The  Basin 
Conservation  Program  is  structured  to 
provide  economic  incentives  with 
cooperative  Federal,  State,  and  local 
funding  to  stimulate  the  identification 
and  implementation  of  structural  and 
nonstructural  cost-effective  water 
conservation  measures  in  the  Yakima 
River  basin.  Improvements  in  the 
efficiency  of  water  delivery  and  use  will 
result  in  improved  stream  flows  for  fish 
and  wildlife  and  improve  the  reliabihty 
of  water  supplies  for  irrigation. 


Dated:  November  26,  1996. 
James  V.  Cole, 

Manager,  Upper  Columbia  Area  Office 
(FR  Doc.  97-886  Filed  1-14-97;  8:45  am] 

BILLING  CODE  4310-(M-M 


INTERNATIONAL  TRADE 
COMMISSION 

Certain  Agricultural  Tractors  Under  50 
Power;  Take-off  Horsepower;  Notice  of 
Commission  Determination  to  Review 
in  Part  an  Initial  Determination: 
Schedule  for  the  Filing  of  Written 
Submissions  on  the  Issue  Under 
Review,  and  on  Remedy,  the  Put>lic 
interest,  and  Bonding 

Investigation  No.  337-TA-380 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  had  determined  to  review 
in  part  the  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  on  November  22,  1996, 
in  the  above-captioned  investigation. 
FOR  FURTHER  (NFORMATION  CONTACT: 
Shara  L.  Aranoff,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-3090. 

SUPPLEMENTARY  INFORMATION:  This 
trademark-based  section  337 
investigation  was  instituted  by  the 
Commission  on  Februar}-  14,  1996. 
based  on  a  complaint  filed  by  Kubota 
Tractor  Corporation  ("KTC),  Kubota 
Manufacturing  of  America  ("KMA'),  and 
Kubota  Corporation  ("KBT") 
(collectively  "complainants') 
Complainants  alleged  unfair  acts  in 
violation  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  in  the 
importation,  sale  for  importation,  and/or 
the  sale  within  the  United  States  after 
importation  of  certain  agricultural 
tractors  under  50  power  take-off 
horsepower,  by  reason  of  infringement 
of  complainants'  four  registered 
trademarks,  U.S.  Reg.  Nos.  922.330 
("KUBOTA"  in  block  letters),  1.775,620 
("KUBOTA"  stylized).  1,028,221  (Gear 
Design),  and  1,874,414  (stylized  "K"). 
The  Commission's  notice  of 
investigation  named  Eisho  World  Ltd., 
Nitto  Trading  Corporation,  Nitto 
Trading  Co.  Ltd.,  Sanko  Industries  Co.. 
Ltd.,  Sonica  Trading,  Inc..  Suma 
Sangyo,  Toyo  Service  Co.,  Ltd.,  Bay 
Implement  Company,  Casteel  Farm 
Implement  Co.  of  Monticello.  Arkansas. 
Casteel  Farm  Implement  Co.  of  Pine 


Bluff,  Arkansas,  Casteel  World  Group. 
Inc.,  Gamut  Trading  Co.,  Gamut 
Imports,  Lost  Creek  Tractor  Sales,  MGA, 
Inc.  Auctioneers,  Tom  Yarbrough 
Equipment  Rental  and  Sales,  Inc.,  The 
Tractor  Shop,  Tractor  Company, 
Wallace  International  Trading  Co.  and 
Wallace  Import  Marketing  Co.  Inc.  as 
respondents.  61  Fed.  Reg.  6802  (Feb.  22, 
1996). 

On  June  19,  1996,  the  notice  of 
investigation  was  amended  to  add 
Fujisawa  Trading  Company  as  a 
respondent.  On  May  29,  1996.  the 
Commission  determined  not  to  review 
an  ID  (Order  No.  13)  finding 
respondents  Tractor  Company.  Sonica 
Trading,  and  Toyo  Service  in  default 
pursuant  to  Commission  rule  210.16. 
and  ruling  that  they  had  waived  their 
respective  rights  to  appear,  to  be  served 
wiih  documents,  and  to  contest  the 
allegations  at  issue  in  the  investigation. 
On  September  25,  1996,  the 
Commission  issued  a  consent  order 
terminating  the  investigation  as  to 
respondent  Nitto  Trading  Corporation. 
On  September  30.  1996,  the 
Commission  issued  a  consent  order 
terminating  the  investigation  as  to 
respondent  Yarbrough  Equipment 
Rental  and  Sales  Inc. 

On  August  21,  1996.  the  Commission 
determined  not  to  review  an  ID  (Order 
No.  40).  granting  complainants'  motion 
for  sumraar\'  (  etermination  that 
complainants   four  trademarks  are  valid 
and  that  the  "KUBOTA'  (^lock  letters) 
and  Gear  Design  marks  are 
incontestable.  On  September  6.  1996. 
the  Commission  determined  not  to 
review  an  ID  (    rder  No.  47),  granting 
complainants  motion  for  summar\ 
detemanation  that  a  domestic  industry 
exists  with  respect  to  the  "KUBOTA" 
(block  letters)  and  "KUBOTA"  (stylized) 
trademarks. 

The  ALJ  held  an  evidentiar>  hearing 
on  the  merits  between  August  29  and 
September  7,  1996,  and  heard  closing 
arguments  on  October  24.  1996.  The  ALJ 
issued  his  final  ID  finding  a  violation  of 
section  337  on  November  22.  1996.  He 
found  that  thf   .;  had  been  imports  of  the 
accused  products:  that  24  specific 
models  of  the  accused  tractors  infringed 
the  "KUBOTA"  (block  letters) 
trademark  (U.S.  Reg.  No.  922,330);  that 
one  model  of  the  accused  tractors,  the 
KBT  L200.  did  not  infringe  the 
"KUBOTA"  (block  letters)  trademark; 
that  the  accused  products  did  not 
infringe  the  "KUBOTA"  (stylized) 
trademark  (U.S.  Reg.  No  1,775.620),  and 
that  complainants  were  no  longer 
asserting  violations  of  section  337  ba'u-d 
on  infringement  of  the  stylized  'K  "  and 
"Gear  Design  "  trademarks 
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Both  complainants  and  respondents 
filed  petitions  for  review  of  the  final  ID. 
and  complainants  and  the  Commission 
investigative  attorney  filed  responses  to 
the  petitions.  On  December  19.  1996. 
complainants  filed  a  motion  for  leave  to 
file  a  reply  to  the  investigative 
attorney's  response.  There  is  no 
provision  in  the  Commission's  rules  for 
such  a  reply.  See  19  C.F.R.  210.43(c). 
Moreover,  complainants'  reply  fails  to 
raise  any  arguments  that  could  not  have 
been  raised  before  the  ALJ  or  in  their 
petition  for  review.  Accordingly,  the 
Commission  has  determined  to  deny 
complainants'  motion  for  leave  to  file  a 
reply. 

Having  examined  the  record  in  this 
investigation,  including  the  ID.  the 
Commission  has  determined  to  review 
(1)  the  finding  of  no  infringement  with 
respect  to  the  KBT  model  L200  tractor: 
and  (2)  the  decision  to  limit 
infringement  analysis  to  25  models  of 
accused  tractors  rather  than  all  models 
of  KBT  tractors  as  to  which  there  is 
evidence  of  importation  and  sale  in  the 
United  States.  The  Commission  has 
determined  not  to  review  the  ID  in  all 
other  respects.  On  review,  the 
Commission  will  consider  the  following 
issues: 

(1)  whether  the  fact  that  gray  market 
KBT  L200  tractors  are  imported  and 
sold  bearing  Japanese-language  labels 
constitutes  a  "material  difference"  from 
the  authorized  KTC  L200  model  tractors 
sufficient  to  estabhsh  a  likelihood  of 
confusion: 

(2)  whether  evidence  on  the  record  in 
this  investigation  demonstrates  that 
specific  KBT  models  other  than  the  25 
identified  on  SX-1  have  been  imported 
and  sold  in  the  United  States:  and,  if  so, 

(3)  whether  evidence  on  the  record  in 
this  investigation  demonstrates  that  any 
specific  KBT  model  identified  in 
number  (2)  above  was  imported  and 
sold  in  the  United  States  bearing 
Japanese-language  labels  or  is  otherwise 
materially  different  than  the  closest 
corresponding  KTC  model  with  respect 
to  any  of  the  differences  found  to  be 
"material"  in  the  ID. 

In  cormection  with  final  disposition 
of  this  investigation,  the  Commission 
may  issue  (1)  an  order  that  could  result 
in  the  exclusion  of  the  subject  articles 
from  entry  into  the  United  States,  and/ 
or  (2)  cease  and  desist  orders  that  could 
result  in  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 


purposes  other  than  entr     or 
consumption,  the  party  suould  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  are  likely  to  do  so.  For 
background,  see  the  Commission 
Opinion  in  /n  the  Matter  of  Certain 
Devices  for  Connecting  Computers  via 
Telephone  Lines.  Inv.  No.  337-TA-360. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  pubhc  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 

Written  Submissions 

The  parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  under  review.  The 
submissions  should  be  concise  and 
thoroughly  referenced  to  the  record  in 
this  investigation,  including  references 
to  specific  exhibits  and  testimony. 
Additionally,  the  parties  to  the 
investigation,  interested  government 
agencies,  and  any  other  interested 
persons  are  encouraged  to  file  written 
submissions  on  the  issues  of  remedy, 
the  public  interest,  and  bonding.  Such 
submissions  should  address  the 
November  22.  1996,  recommended 
determination  by  the  ALJ  on  remedy 
and  bonding.  Complainants  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  proposed 
remedial  orders  for  the  Commission's 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  business 
on  January  23,  1997.  Reply  submissions 
must  be  filed  no  later  than  the  close  of 
business  on  January  30,  1997.  No  further 


submissions  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true 
copies  thereof  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  See  19  C.F.R.  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
wall  be  treated  accordingly.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  sections  210.45-.51  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  C.F.R.  210.45-.51). 

Copies  of  the  public  version  of  the  ID 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C.  20436. 
telephone  202-205-2000.  Hearing 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

Issued:  January  9.  1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  97-969  Filed  1-14-97;  8:45  am] 

BILUNG  CODE  7020-02-P 

[Investigation  No.  731-TA-740  (Final)] 
Sodium  Azide  From  Japan 

agency:  United  States  International 

Trade  Commission. 

ACTION;  Suspension  of  investigation. 

summary:  On  January  7, 1997.  the 
Department  of  Commerce  published 
notice  of  the  suspension  of  its 
antidumping  investigation  on  sodium 
azide  from  Japan  (62  FR  973).  The  basis 
for  the  suspension  is  an  agreement 
between  the  Department  of  Commerce 
and  producers/exporters  which  account 
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for  substantially  all  imports  of  this 
product  from  Japan,  wherein  each 
signatory  producer/exporter  agreed 
either  to  revise  its  prices  to  eliminate 
completely  sales  of  this  merchandise  to 
the  United  States  at  less  than  fair  value 
or  to  cease  exports  of  this  merchandise 
to  the  United  States.  Accordingly,  the 
United  States  International  Trade 
Commission  gives  notice  of  the 
suspension  of  its  antidumping 
investigation  involving  imports  from 
Japan  of  sodium  azide,  provided  for  in 
subheading  2850.00.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

EFFECTIVE  DATE:  January  7,  1997. 
F0«  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  EX]  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

Authority:  This  investigation  is  being 
suspended  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.40  of  the 
Commission's  rules  (19  CFR  207.40). 

Issued:  )anuary  9,  1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  97-970  Filed  1-14-97;  8:45  am] 
BILUNQ  CODE  7020-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  soUcitadon 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 


agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Billing  Instructions  for  NRC 
Cost  Type  Contracts. 

3.  The  form  number  if  applicable: 
N/A. 

4.  How  often  the  collection  is 
required:  Monthly. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  Contractors. 

6.  An  estimate  of  the  niunber  of 
responses:  4308. 

7.  The  estimated  number  of  annual 
respondents:  106. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  2,000  hours 
(Billing  Instructions — 1384  +  616 
License  Fee  Recovery  Cost  Summary). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  N/A. 

10.  Abstract:  The  NRC  Division  of 
Contracts  in  administering  its  contracts 
provides  Billing  Instructions  for  its 
contractors  to  follow  in  preparation  of 
invoices.  These  instructions  stipulate 
the  level  of  detail  in  which  supporting 
cost  data  must  be  submitted  for  NRC 
review.  The  review  of  this  information 
ensures  that  all  payments  made  by  NRC 
for  vahd  and  reasonable  costs  in 
accordance  with  the  contract  terms  and 
conditions. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room.  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  PubUc 
Document  Room  Bulletin  Board  (NRC's 
Advanced  Copy  Document  Library)  NRC 
subsystem  at  FedWorid,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorid,  1-800-303-9672,  or  use 
the  FedWorid  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorid  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  docimient  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
February  14,  1997.  Edward  Michlovich, 
Office  of  Information  and  Regulatory 
Affairs  (3150-0109),  NEOB-10202,  ' 


Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville.  Mar>land.  this  7th  day 
of  January'.  1997 

For  the  Nuclear  Regulatory  Commission 

Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 

Resources  Managememt. 

|FR  Doc  97-981  Filed  1-14-97;  8:45  am) 

BILUNG  CODE  7590-01-P 


[Docket  Ho.  030-32906,  Ucmse  No.  2»- 
28784-01,  EAs  .'0-152  and  96-301} 

Shashi  K.  Agarwal,  M.D.,  Orange,  New 
Jersey;  Settlement  Order  Terminating 
License  and  Prohibiting  Involvement  in 
Licensed  Activities 

I 

Shashi  K.  Agarwal.  M.D.  (Dr.  Agarwal 
or  licensee)  is  the  holder  of  Byproduct 
Materials  License  No.  29-28784-01 
(license)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  Parts 
30  and  35.  The  license  authorizes  the 
possession  and  use  of  any  byproduct 
material  identified  in  10  CFR  35.200  for 
any  imaging  and  localization  procedure 
approved  in  10  CFR  35.200.  The  license 
was  issued  on  November  27.  1992,  and 
is  due  to  expire  on  December  31.  1997. 

II 

On  September  12.  1996,  an  Order 
Suspending  License  (Effective 
Immediately)  and  Demand  for 
Information  (Order  and  Demand)  was 
issued  to  the  licensee  based  on  the 
licensee's:  (1)  Failure  to  comply  with 
numerous  NRC  requirements,  as 
identified  during  an  NRC  inspection 
conducted  at  the  licensee's  facility  April 
18  and  30,  1996;  (2)  providing  apparent 
inaccurate  information  to  the  NRC:  and 
(3)  failure  to  cooperate  with  the  NRC  or 
appear  for  a  predecisional  enforcement 
conference.  "The  Order  and  Demand 
required  that  the  licensee  provide 
responses  in  writing  by  October  2.  1996. 
and  contained  in^-tructions  for  providing 
the  responses.  T'  date,  the  licensee  has 
not  provided  the  required  written 
responses. 

lU 

On  October  7.  1996,  Dr.  Agarwal. 
through  his  attorney,  contacted  the  NRC 
and  indicated  that  he  desired  to 
terminate  his  hcense  and  resolve  all 
matters  pending  between  himself  and 
the  NRC.  .A.S  the  parties  desire  to  resolve 
all  matters  pending  between  them,  the 
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licensee  has  entered  into  a  Settlement 
Agreement  with  the  NRC  executed  on 
Januai7  3,  1997.  Under  the  terms  of  the 
Settlement  Agreement,  Dr.  Agarwal 
agrees  to  the  termination  of  his  NRC 
license  and  that  he  will  not  apply  for  an 
NRC  license  or  engage  in  NRC-licensed 
activities  for  a  period  of  five  years  from 
the  date  of  the  execution  of  the 
Settlement  Agreement;  and  the  NRC 
agrees  that  it  will  take  no  further 
enforcement  action  for  the  matters  set 
forth  in  the  Order  and  Demand. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b.  161i,  161o.  186.  and  234  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202,  2.204,  and  10  CFR  Parts  30 
and  35.  It  is  hereby  ordered  that: 

A.  By  February  7,  1997,  Dr.  Agarwal 
shall  transfer  all  NRC-licensed  material 
to  an  authorized  recipient. 

B.  Within  seven  days  following  the 
completion  of  the  transfer,  Dr  Agarwal 
shall  provide  to  the  Regional 
Administrator,  Region  I: 

1.  a  completed  NRC  Form  314  to 
certify  that  the  licensed  material  has 
been  transferred,  and 

2.  the  results  pf  a  radiation  survey, 
conducted  and  prepared  in  accordance 
with  10  CFR  30.36(j)(2),  of  the  premises 
where  licensed  activities  were  carried 
out. 

C.  Upon  written  approval  by  NRC 
Region  I  of  the  information  submitted 
under  Section  IV.B.,  NRC  Byproduct 
Materials  License  No.  29-28784-01  is 
hereby  terminated. 

D.  For  a  period  of  five  years  from 
November  22,  1996,  neither  Dr  Agarwai 
nor  a  successor  entity  shall  be  involved 
in  or  exercise  any  control  over  licensed 
activities  within  the  jurisdiction  of  the 
NRC,  including,  but  not  limited  to, 
involvement  as  owner,  authorized  user, 
controlling  shareholder,  or  radiation 
safety  officer. 

Dated  at  Rockville.  Maryland  this  6th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Conunission 
Junes  Liebennan, 
Director.  Office  of  Enforcement. 
[FR  Doc.  97-980  Filed  1-14-97.  8:45  ami 
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Docket  No.  50-286 

Power  Authority  of  ttie  State  of  New 
York;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Ck>nsideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
64  issued  to  the  Power  Authority  of  the 
State  of  New  York  for  operation  of  the 
Indian  Point  Nuclear  Generating  Station 
Unit  No.  3  (IP3)  located  in  Westchester 
County.  New  York. 

The  proposed  amendment  would 
revise  the  LPS  Technical  Specifications 
(TS)  to  allow  the  storage  of  fuel 
assemblies  with  nominal  enrichments 
up  to  5.0  weight  percent  (w/o)  Uranium- 
235  (U-235). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  Ucensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Does  tlie  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

Response: 

The  proposed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated.  This  statement  is  based 
on  an  evaluation  of  relevant  hypothetical 
accident  scenarios,  the  NRC's  evaluation  of 
Westinghouse  extended  bumup  fuel,  and  the 
criticality  analysis  of  the  Indian  Point  3  fresh 
and  spent  fuel  pits. 

Evaluation  of  Relevant  Hypothetical 
Accident  Scenarios 

Increasing  the  enrichment  of  fuel  stored  in 
the  spent  fuel  pit  will  not  increase  the 
probability  of  occurrence  of  the  following 
hypmlhetical  accident  scenarios: 


1.  misload  of  a  fuel  assembly; 

2.  spent  fuel  assembly  drop  in  the  spent 
fuel  pit; 

3.  spent  fuel  cask  drop; 

4.  loss  of  spent  fuel  pit  cooling  system 
flow;  or 

5.  seismic  event. 

1.  Misload  of  a  Fuel  Assembly 

Detailed  instructions  and  administrative 
controls  govern  refueling  operations, 
precluding  the  misload  of  an  assembly.  The 
proposed  storage  of  extended  bumup  fuel 
will  not  result  in  these  administrative 
controls  being  relaxed  in  any  manner.  The 
probability  of  inserting  an  assembly  into  the 
wrong  location  is  not  impacted  by  the 
enrichment  and  bumup  of  the  fuel. 
Consequently,  the  proposed  changes  will  not 
increase  the  probability  of  misloading  a  fuel 
assembly. 

2.  Spent  Fuel  Assembly  Drop  in  the  Spent 
Fuel  Pit 

The  probability  of  a  spent  fuel  assembly 
drop  in  the  spent  fuel  pit  is  a  function  of  the 
structiiral  integrity  of  the  fuel  storage 
building  overhead  crane  and  the  integrity  of 
the  crane-assembly  coupling.  The  probability 
of  such  a  drop  is  not  affected  by  the 
enrichment  or  bumup  of  the  fuel.  Therefore, 
the  use  and  storage  of  extended  bumup  fuel 
will  not  increase  the  probability  of  a  fuel 
assembly  drop. 

3.  Spent  Fuel  Cask  Drop 

The  probability  of  a  spent  fuel  cask  drop 
will  not  be  affected  by  the  increased 
enrichment  of  the  fuel.  The  probability  of 
such  an  event  occurring  is  a  function  of  the 
overhead  crane's  integrity,  which  will  not  be 
affected  by  this  amendment.  In  addition, 
administrative  controls  are  in  place  to 
preclude  the  occurrence  of  such  an  event. 

4.  Loss  of  Spent  Fuel  Pit  Cooling  System  Flow 

A  reevaluation  of  the  Indian  Point  Unit  3 
decay  heat  removal  analysis  to  address  the 
storage  of  extended  bumup  fuel  concluded 
that  the  existing  spent  fuel  pit  cooling  system 
is  adequate  to  handle  the  heat  load  associated 
with  extended  bumup  fuel  since  any 
incremental  increase  in  decay  heat  for 
extended  bumup  fuel  is  more  than 
compensated  for  by  the  greater  time  interval 
between  refueling  outages.  In  the  unlikely 
event  the  cooling  system  should  experience 
a  failure,  adequate  time  is  available  to 
provide  an  altemate  cooling  system,  which  is 
not  affected  by  the  fuel's  enrichment.  In 
addition,  an  existing  off  normal  operating 
procedure  (ONOP)  is  available  to  compensate 
for  any  postulated  loss  of  sjjent  fuel  pit 
cooling.  Consequently,  the  storage  of 
extended  bumup  fuel  in  the  spent  fuel  pit 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  a  loss  of 
cooling  system  flow  event. 

5.  Seismic  Event 

The  enrichment  of  the  fuel  has  no  effect  on 
the  probability  of  a  seismic  event  occurring. 
In  support  of  Amendment  90  to  Indian  Point 
3's  Operating  License,  a  seismic  analysis  of 
the  spent  fuel  storage  racks  was  performed. 
This  analysis,  which  was  summarized  in 
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Reference  3  [See  application  dated  November 
22, 1996]  is  still  applicable. 

NRC  Evaluation  of  Westinghouse  Extended 
Btimup  Fuel 

Westinghouse's  analysis  of  the  use  of 
extended  bumup  fuel  is  documented  in 
WCAP-10125  (Proprietary),  "Extended 
Bumup  Evaluation  of  Westinghouse  Fuel". 
On  October  11. 1985,  the  NRC  issued  a  Safety 
Evaluation  Report  (SER)  on  this  WCAP 
(Reference  2),  which  concluded  that:  1)  fuel 
damage  is  not  expected  to  occur  as  a  result 
of  normal  op)eration  and  anticipated 
operational  occurrences  (Condition  I  and  II 
events):  2)  fuel  damage  during  postulated 
accidents  (Condition  ni  and  IV  events)  would 
not  be  severe  enough  to  prevent  control  rod 
insertion  when  it  is  required:  and  3)  core 
coolability  will  always  be  maintained,  even 
after  postulated  accidents  (Condition  III  and 
IV  events).  These  conclusions  support  the 
determination  that  the  use  of  extended 
bumup  fuel  will  not  increase  the  probability 
or  consequences  of  any  accident  previously 
evaluated. 

The  consequences  from  accidents 
involving  extended  bumup  fuel,  both  during 
operations  and  fuel  handling,  are  evaluated 
in  Reference  6  [See  application].  This  repwrt, 
which  was  the  basis  for  the  NRC's 
determination  of  no  environmental  impact, 
documents  the  amount  of  radioactivity 
released  from  extended  bumup  fuel  during 
an  accident  may  be  greater  than  that  released 
from  lower  bumup  fuel.  However,  the 
projected  offsite  dose  incurred  during 
accidents  with  extended  bumup  fuel  is  still 
within  10  CFR  100  criteria.  Reference  6  [See 
application]  concludes  that  since  there  is  an 
order  of  magnitude  uncertainty  in  the  risk 
estimates  for  accidents,  any  increased  risk 
from  the  increased  Fission  products  in 
extended  bumup  fuel  is  small  compared  to 
the  uncertainties  associated  with  risk 
estimates.  Consequently,  the  proposed 
changes  do  not  signiTicantly  increase  the 
consequences  of  any  accident  previously 
evaluated. 

Criticality  Analysis  of  the  Indian  Point  3 
Fresh  and  Spent  Fuel  Pits 

Westinghouse  performed  a  criticality 
analysis  of  the  Indian  Point  3  fresh  and  spent 
fuel  storage  racks  to  determine  whether  the 
storage  of  Westinghouse  15x15  fuel  assembly 
designs  with  nominal  enrichments  up  to  5.0 
w/o  U-235  would  result  in  the  effective 
neutron  multiplication  factor,  Kerr,  exceeding 
design  and  licensing  basis  criticality  limits. 
The  analysis  demonstrated  that  these  criteria 
would  be  met  during  design  basis  conditions 
using  the  fuel  storage  configurations 
pro(X3sed  in  this  submittal. 

Although  the  analysis  identified  three 
scenarios  which  would  exceed  the  criticality 
limits,  each  of  these  scenarios  are  outside  the 
design  and  licensing  basis,  since  they  entail 
the  occurrence  of  two,  independent, 
concurrent  events.  Sp>ecifically,  the  analysis 
assumes  the  occurrence  of  the  initiating 
accident  event  and  the  loss  of  all  soluble 
boron  in  the  spent  fuel  pit  water.  However, 
the  analysis  also  documents  that  700  ppm  of 
soluble  boron  in  the  spent  fuel  pit  water  will 
maintain  Ken  within  acceptable  limits.  The 


Indian  Point  Unit  3  spent  fuel  pit  boron 
concentration  is  maintained  at  a  minimum  of 
1000  ppm  during  fuel  handling  operations, 
which  is  more  than  adequate  to  offset  the 
potential  reactivity  increases  incurred  from 
even  the  most  limiting  criticality  accident 
scenarios.  If  credit  for  integral  burnable 
neutron  absorbers  is  taken,  the  boron 
concentration  to  maintain  Ken  less  than  or 
equal  to  0.95  is  considerably  reduced. 

Consequently,  as  supported  by  the  NRC's 
issuance  of  similar  license  amendments  to 
other  plants  whose  criticality  analyses  have 
identified  similar  issues,  the  propx>sed 
amendment  does  not  significantly  increase 
the  probability  or  consequences  of  any 
accident  previously  evaluated. 

The  administrative  changes  propxjsed  by 
this  amendment  request  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated  as  they  do  not  involve  any  plant 
hardware  changes,  nor  do  they  change  the 
way  the  plant  systems  function. 

(2)  Does  the  proposed  license  amendment 
create  the  p)ossibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 

Response: 

The  prop>osed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  This 
determination  is  based  on  the  NRC's  SER 
regarding  Westinghouse  extended  bumup 
fuel.  Indian  Point  3  decay  heat  removal 
analysis,  and  spent  fuel  pit  criticality 
analysis. 

The  only  asp)ect  of  the  plant  that  will  be 
physically  changed  by  the  propxased 
amendment  will  be  the  enrichment  and 
bumup  of  the  fuel,  which  will  not  introduce 
any  new  fuel  failure  mechanisms.  While 
some  characteristics  of  fuel  performance 
change  with  extended  bumup.  these 
considerations  have  been  factored  into  the 
design  of  the  fuel.  The  NRC  issued  a  Safety 
Evaluation  Repwrt  (SER)  regarding  the 
Westinghouse  extended  bumup  fuel  design 
on  October  11, 1985  (Reference  2).  In 
addition.  Reference  6  [See  application] 
documents  that  each  fuel  vendor  has 
adequately  considered  the  performance  of 
extended  bumup  fuel  to  preclude  the 
introduction  of  a  new  or  different  type  of  fuel 
failure  mechanism. 

Two  site  specific  evaluations  demonstrate 
the  storage  of  spent  and/ or  fresh  extended 
bumup  fuel  will  not  introduce  any  new  fuel 
storage  accidents  at  Indian  Point  Unit  3. 
First,  the  Authority  has  verified  the  existing 
spent  fuel  pit  cooling  system  can  adequately 
handle  the  heat  load  associated  with 
extended  bumup  fuel.  Second,  the  criticality 
analysis  performed  by  Westinghouse 
demonstrates  the  criticality  limits  will 
continue  to  be  satisfied  during  design  basis 
conditions.  While  three  scenarios  outside  of 
the  design  basis  have  been  identified  as 
potentially  resulting  in  an  increase  in  spent 
fuel  pit  criticality,  spent  fuel  pit  soluble 
boron  concentrations  are  maintained 
sufficiently  high  to  prelude  even  the  most 
limiting  criticality  scenarios  from  occurring. 
Consequently,  the  propxjsed  amendment  will 
not  create  a  new  or  different  kind  of  accident 
from  any  previously  evaluated. 


The  administrative  changes  propwsed  by 
this  amendment  request  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  as 
the  changes  do  not  affect  current  plant 
configuration  or  how  the  plant  op>erates. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response: 

The  prop>08ed  changes  do  not  involve  a  " 
significant  reduction  in  a  margin  of  safety. 
This  determination  is  based  on  the  fact  that 
the  spent  fuel  pit  racks  are  not  being 
physically  altered,  the  results  of  the  Indian 
Point  3  spent  fuel  pit  criticality  analysis,  the 
spent  fuel  pit  decay  heat  analysis,  and  the 
NRC  issuance  of  similar  amendments  to  other 
licensees. 

The  main  safety  function  of  the  fresh  and 
spent  fuel  racks  is  to  maintain  the  fuel 
assemblies  in  a  safe  configuration  through  all 
normal  and  abnormal  conditions.  The 
proposed  changes  will  not  result  in  any 
changes  to  the  fresh  and  spent  fuel  racks  or 
the  manner  in  which  they  perform  Thus,  the 
margin  of  safety  associated  with  the  fresh  and 
spent  fuel  racks"  ability  to  physically 
maintain  the  fuel  in  a  safe  configuration  is 
not  significantly  reduced  by  the  proposed 
changes. 

A  criticality  analysis  was  performed 
regarding  the  Indian  Point  3  fresh  and  spent 
fuel  storage  racks'  ability  to  store  extended 
bumup  fuel  within  design  and  licensing 
basis  criticality  limits.  The  analysis 
concludes  during  design  basis  conditions 
these  limits  would  not  be  violated.  However, 
it  identified  three  events  outside  the  design 
and  licensing  basis  which  would  violate 
these  limits.  Nevertheless,  if  credit  is  taken 
for  the  soluble  boron  in  the  spent  fuel  pit 
water,  criticality  is  adequately  controlled 
even  during  these  three  events. 
Consequently,  as  supported  by  the  NRC 
issuance  of  similar  license  eufnendments  to 
other  plants  whose  criticality  analyses  have 
identified  similar  issues,  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safety  associated 
with  the  control  of  criticality. 

An  evaluation  was  performed  to  address 
the  spent  fuel  pit  heat  load  associated  with 
the  storage  of  extended  bumup  fuel.  The 
analysis  concluded  the  existing  spent  fuel 
cooling  system  will  adequately  dissipate  the 
heat.  Thus,  there  is  no  significant  reduction 
in  the  margin  of  safety  with  regards  to  spent 
fuel  cooling. 

The  administrative  changes  proposed  by 
this  amendment  request  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  af^er  the  date  of 
publication  of  this  notice  will  be 


2184 


Federal  Register  /  Vol.  62.  No.  10  /  Wednesday,  January  15.  1997  /  Notices 


considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facihty.  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infretjuently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
oflnformation  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
deUvered  to  Room  6D22,  TwoVVhite 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  mav  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washmgton,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  14,  1997.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission  s 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  EX:.  and  at  the  local  pubUc 
document  room  located  at  the  White 
Plains  Public  Library,  100  Martine 
Avenue.  White  Plains.  New  York  10610. 


If  a  request  Jor  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

.\s  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tJie 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuinejlispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  hmited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 


contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
rehef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  S.  Singh 
Bajwa:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  and  to  Mr.  Charles  M.  Pratt,  10 
Columbus  Circle,  New  York,  New  York 
10019,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
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Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  22,  1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  pubhc  document  room  located  at 
the  White  Plains  Public  Libran,-,  100 
Martine  Avenue,  White  Plains,  New 
York  10610. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 

George  F.  Wimder, 

Project  Manager,  Project  Directorate  1-1. 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  97-982  Filed  1-14-97;  8:45  am] 

BtLUNG  CODE  7590-01 -P 


Biweekly  Notice 

Applications  and  Amendments  to 
Facilitv  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  anv  person. 

ihis  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
20,  1996,  through  January  3.  1997.  The 
last  biweekly  notice  was  published  on 
January  2,  1997  (62  FR  121). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 


following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  beiow. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike, 
Rockville.  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 


By  February  14.  1997.  the  licen,see 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operatmg  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  inter\ene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  bv  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectls]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
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Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
wliich  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  a!>nendment 
and  make  it  inunediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  vr.th 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IX  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commissions  Public 


Document  Room,  the  Gehnan  Building. 
2120  L  Street,  NW,,  Washington  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensii  g  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station.  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station.  Unit  Nos.  1  and  2.  Will  County, 
Illinois 

Date  of  amendment  request: 
November  4.  1996.  as  supplemented  on 
December  4.  1996. 

Description  of  amendment  request: 
The  proposed  amendment  would  permit 
Byron.  Unit  1.  and  Braidwood.  Unit  1. 
to  remove  sheathing  filler  grease  in  the 
tendon  sheathing  for  up  to  35  tendons 
in  advance  of  the  steam  generator 
replacement  outages. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

The  prestressing  tendons  are  passive 
components  that  form  part  of  the 
containment  structure.  As  passive 
components,  there  are  no  tendon  failure 
modes  that  could  act  as  accident  initiators  or 
precursors. 

Consequently,  the  proposed  change  to 
remove  a  portion  of  the  tendon  sheathing 
filler  grease  will  not  increase  the  probability 
of  an  accident  previously  evaluated. 

The  tendons,  in  their  passive  role,  function 
to  limit  the  consequences  of  accidents 
previously  evaluated,  and  their  continued 
integrity  is  important  to  the  ability  of  the 
containment  to  mitigate  design  basis 
accidents.  Structural  degradation  of  the 
containment  is  a  predictable  process  that  can 
be  monitored  by  a  comprehensive 
containment  tendon  monitoring  program  as 
required  by  Technical  Specification 
Surveillance  Requirement  4.6.1.6.  The 
monitoring  program  is  based  on  proposed 
Revision  3  of  Regulatory  Guide  1.35. 
"Inservice  Surveillance  of  Ungrouted 
Tendons  in  Prestressed  Concrete 
Containment  Structures."  April  1979. 

The  tendon  surveillances  conducted  at 
both  Byron  and  Braidwood  have  consistently 
shown  that  structural  integrity  of  the  tendon 
system  has  been  maintained,  including 
adequate  corrosion  protection  for  the  tendon 
wires  and  end  anchorage  components,  and 
there  has  been  no  evidence  of  grease  leakage 
from  the  tendon  sheathings.  While  a  number 
of  below-grade  hoop  tendons  have  shown 
signs  of  water  intrusion,  the  tendons  that  will 
have  grease  removed  are  above-grade  and  are 
not  expected  to  experience  water  intrusion. 

A  review  of  domestic  nuclear  facility 
experience  found  cases  where  large  grease 
voids  existed  for  periods  longer  than 
requested  under  the  proposed  change 
without  resultant  corrosion  in  those  tendon 
systems.  A  case  where  tendon  wires  removed 
from  a  decommissioned  plant  were  exposed 
to  an  environment  more  severe  than  expected 
in  a  sealed  tendon  sheath  did  not  show  signs 
of  corrosion.  These  experiences  demonstrate 
the  effectiveness  of  the  initial  corrosion 
protection  systems  applied  to  the  tendons 
and  the  effectiveness  of  partial  grease 
protection  in  the  tendon  sheathing. 

Based  on  the  above  cases,  it  can  be 
concluded  that  the  removal  of  the  fdler 
grease  (grease  voids  greater  than  5  percent) 
from  the  tendon  sheathing  in  up  to  thirty-five 
tendons  for  a  limited  period  will  not 
adversely  affect  the  integrity  of  the  tendons 
or  the  capability  of  the  tendon  system  to 
fulfill  its  design  basis  function. 

The  removal  process  will  only  remove  the 
grease  not  directly  adhering  to  the  tendons. 
The  grease  remaining  will  be  adequate  to 
protect  the  tendons  during  the  relatively 
short  period  of  partial  grease  removal. 
Therefore,  no  changes  in  the  tendon 
properties  would  be  expected,  and  the 
consequences  of  design  basis  accidents 
previously  evaluated  will  not  be  affected  by 
the  proposed  change. 

2,  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 
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The  proposed  change  only  affects  the 
tendon  sheathing  filler  grease  void  limits  of 
TSSR  4.6.1.6.  No  new  equipment  is  being 
installed  and  no  existing  equipment  is  being 
modified.  Operation  with  a  grease  void  in 
excess  of  current  requirements  does  not  alter 
system  configurations  such  that  any  new  or 
different  accidents  can  be  initiated. 
Therefore,  no  new  or  different  accident 
initiatora  or  precursors  are  being  introduced, 
and  the  prop)Osed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  propKJsed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  applicable  to  the 
proposed  change  is  defined  by  the  difference 
between  the  design  pressure  of  the 
containment  and  the  p>oint  at  which  the 
containment  would  actually  fail.  The  design 
pressure  of  the  containment  is  50  psi.  As  a 
result  of  conservatism  inherent  in  the  design 
techniques  and  in  the  material  selections 
made  for  the  Byron  and  Braidwood 
containments,  a  substantial  margin  to  failure 
exists  in  the  containment.  This  margin  is 
discussed  in  Subsection  3.8.1.8  of  the 
Updated  Final  Safety  Analysis  Report.  It  is 
noted  therein  that  the  ultimate  capacity  of 
the  concrete  shell  is  125  psi,  corresponding 
to  the  initiation  of  yield  in  the  hoop  post- 
tensioning  tendons  in  conjunction  with 
yielding  of  the  reinforcement  near  the  mid- 
height  of  the  containment  wall. 

It  is  also  noted  in  Subsection  3.8.1.8  that 
the  ultimate  capacity  of  a  containment 
electrical  p>enetration  is  108  psi.  While  this 
value  is  substantially  greater  than  the  50  psi 
required  of  the  design,  it  is  lower  than  the 
125  psi  at  which  failure  of  the  containment 
wall  section  would  be  predicted.  Therefore, 
tendon  strength  is  not  the  limiting  factor  in 
the  margin  of  safety  inherent  in  the 
containment. 

As  previously  discussed,  no  degradation  of 
the  tendons  is  expected  to  occur  as  a  result 
of  the  proposed  TS  change.  Further,  the 
tendon  strength  is  not  the  limiting  factor  in 
the  containment  ultimate  capacity,  which  is 
substantially  greater  than  the  requirement 
placed  on  the  containment  design  by  the 
plant  design  basis.  Therefore,  the  prop>osed 
change  will  not  reduce  the  margin  of  safety 
designed  into  Byron  and  Braidwood. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Pubhc 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington  lUinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603 

NRC  Project  Director:  Robert  A.  Capra 


Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois  Docket 
Nos.  50-254  and  50-265,  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendment 
request:  December  6,  1996 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
a  single  control  rod  to  be  moved  when 
the  plant  is  in  HOT  SHUTDOWN  and 
COLD  SHUTDOWN  condition  provided 
the  one-rod-out  interlock  is  OPERABLE 
and  the  reactor  mode  switch  is  in  the 
refuel  position. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  bee-use  of  the 
following; 

This  revision  would  allow  a  single  control 
rod  to  be  withdrawn  under  control  of  the 
reactor  mode  switch  position  one-rod-out 
interlock  in  OPERATIONAL  MODES  3  or  4. 
This  interlock  is  explicitly  assumed  in  the 
safety  analysis  for  control  rod  removal  error 
during  refueling.  A  prompt  reactivity 
excursion  could  potentially  result  in  fuel 
failure.  The  one-rod-out  interlock,  together 
with  the  requirements  for  adequate 
SHUTDOWN  MARGIN  (SDM).  provides 
protection  against  prompt  reactivity 
excursions  by  preventing  withdrawal  of  more 
than  one  control  rod  and  ensuring  the  core 
remains  subcritical  with  any  one  control  rod 
withdrawn.  The  addition  of  surveillance 
requirements  for  the  one-rod-out  interlock 
will  assure  the  interlock  is  OPERABLE  prior 
to  withdrawal  of  a  control  rod  in 
OPERATIONAL  MODES  3  and  4.  Although 
this  change  will  increase  the  frequency  of 
single  control  rod  withdrawals  in 
OPERATIONAL  MODES  3  and  4.  the 
probability  of  previously  analyzed  accidents, 
including  control  rod  withdrawal  error,  is  not 
affected  because  the  same  actions  are 
required,  although  they  are  now  conducted 
in  different  OPERATIONAL  MODES. 

The  consequences  of  previously  analvzed 
accidents  in  OPERATIONAL  MODES  3'and 
4  are  not  affected  by  this  proposed  change. 
The  SDM  requirements  of  TS  3. 3.  A  assure  the 
reactor  is  maintained  subcritical  when  all 
control  rods  are  fully  inserted,  without 
crediting  the  single  control  rod  having  the 
highest  reactivity  worth  which  is  assumed  to 
be  fully  withdrawn.  The  one-rod-out 
interlock  of  the  reactor  mode  switch  Refuel 
position  jjermits  only  a  single  control  rod  to 
be  withdrawn.  The  proposed  change  will  not 
affect  the  potential  for  attaining  criticality  in 
OPERATIONAL  MODES  3  and  4  or  effect  the 
initial  conditions  assumed  in  any  design 
basis  accident  analysis. 

Based  on  this,  the  probability  or 
consequences  of  any  accident  previously 


evaluated  is  not  increased  by  the  proposed 
changes. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because; 

Single  control  rods  can  be  withdrawn  to 
permit  control  rod  recoupling  in 
OPERATIONAL  MODES  3  and  4  under 
existing  TS.  The  proposed  change  will 
merely  expand  this  allowance  to  other 
control  rod  maintenance  and  testing 
activities  performed  in  OPERATIONAL 
MODES  3  and  4.  The  revision  to 
Specification  3/4.10.A  provides  additional 
assurance  that  the  one-rod-out  interlock  is 
OPERABLE  in  OPERATIONAL  MODES  3  and 
4. 

The  additional  control  rod  maintenance 
and  testing  activities  which  could  be 
performed  in  OPERATIONAL  MODES  3  and 
4  are  pwrmitted  by  the  existing  TS  in 
OPERATIONAL  MODES  1.  2  and  5 
Examples  of  activities  which  could  be 
fjerformed  include  venting  of  control  rods 
following  a  reactor  scram  or  control  rod  drive 
system  outage,  normal  control  rod  insertion/ 
withdrawal  timing  and  adjustment,  control 
rod  scram  time  testing  and  control  rod 
friction  testing. 

Based  on  this,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  those  previously 
evaluated. 

Sp>ecification  3/4.10.A  is  revised  to  ensure 
the  one-rod-out  interlock  is  OPERABLE, 
enhancing  the  assurance  that  the  plant  will 
prevent  the  withdrawal  of  more  than  one 
control  rod  in  the  manner  currently  assumed. 
Expanding  the  applicability  of  this  existing 
requirement  to  OPERATIONAL  MODES  3 
and  4  similarly  does  not  create  the  fxjssibilit)' 
of  a  new  or  different  kind  of  accident  from 
those  previously  evaluated. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safet>'  because: 

The  TS  currently  permit  single  control  rod 
withdrawal  for  the  purpose  of  control  rod 
recoupling  when  in  OPERATIONAL  MODES 
3  or  4  if  the  one-rod-out  interlock  is 
OPERABLE.  This  change  merely  allows 
additional  activities  for  which  a  single 
control  rod  mav  be  withdrawn  in 
OPERATIONAL  MODES  3  or  4.  with  the 
same  restriction  that  the  one-rod-out 
interlock  is  OPERABLE. 

While  the  TS  currently  allow  limited 
control  rod  withdrawal  in  OPERATIONAL 
MODES  3  and  4  provided  the  one-rod-out 
interlock  is  OPERABLE,  no  explicit 
surveillance  requirements  for  the  one-rod-out 
interlock  exist  while  in  OPERATIONAL 
MODES  3  or  4.  The  proposed  changes  to  the 
.\pplicability  statement  in  TS  3/4.10.A  will 
result  in  applicability  of  the  Surveillance 
Requirements  for  the  one-rod-out  interlock 
whenever  control  rod  withdrawal  is 
performed  in  OPERATIONAL  MODES  3  and 
4. 

Together,  the  OPER,\BILm'  requirements 
for  the  one-rod-out  interlock  and  the  SDM 
requirements  of  TS  3. 3. A  will  continue  to 
ensure  that  the  reactor  will  be  maintained 
subcritical  during  single  control  rod 
withdrawals.  Therefore,  this  change  will  not 
involve  a  significant  reduction  in  the  mai;gin 
of  safety. 
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As  described,  the  propxjsed  amendment  for 
Dresden  and  Quad  Cities  Stations  will  not 
reduce  the  availability  of  systems  required  to 
mitigate  accident  conditions.  Neither  are  new 
or  significantly  different  modes  of  operation 
proposed.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

TThe  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  for  Dresden.  Morris  Area 
PubUc  Library  District.  604  Liberty 
Street.  Morris,  Illinois  60450;  for  Quad 
Cities,  Dtxon  Public  Library.  221 
Hennepin  Avenue.  Dixon.  Illinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago.  Illinois 
60603 

A/HC  Project  Director:  Robert  A.  Capra 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-1&2), 
Pope  County,  Arkansas 

Date  of  amendment  request:  October 
2. 1996 

Description  of  amendment  request: 
Relocation  of  Radiological  Effluent 
Technical  Specifications  for  Units  1  and 
2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  not  Involve  a  Significant 
Increase  in  the  probability  or  Consequences 
of  an  Accident  Previously  Evaluated 

The  proposed  changes  are  considered 
administrative  in  nature.  These  changes  alter 
only  the  location  of  programmatic  controls 
and  procedural  details  relative  to  radioactive 
effluents,  radiological  environmental 
monitoring,  solid  radioactive  wastes,  and 
associated  reporting  requirements 
Compliance  with  applicable  regulatory 
requirements  will  continue  to  bie  maintained. 
In  addition,  the  proposed  changes  do  not 
alter  the  conditions  and  assumptions  in  any 
of  the  Safety  Analysis  Report  (SAR)  accident 
analyses.  Since  the  SAR  accident  analyses 
remain  bounding,  the  radiological 
consequences  previously  evaluated  are  not 
adversely  affected  by  the  proposed  changes. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Doem  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  propKjsed  changes  do  not  involve  any 
changes  to  the  configuration  or  method  of 


operation  any  plant  equipment.  The 
proposed  changes  are  considered 
administrative  in  nature.  Accordingly,  no 
new  failure  modes  have  been  defined  for  any 
plant  system  or  component  important  to 
safety  nor  has  any  new  limiting  single  failure 
have  been  identified  as  a  result  of  the 
proposed  changes  Also,  there  will  be  no 
change  in  types  or  increase  in  the  amounts 
of  any  radioactive  effluents  released  offsite. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  Margin  of  Safety. 

The  proposed  changes  do  not  involve  nay 
actual  change  in  the  methodology  used  in  the 
control  of  radioactive  effluents,  solid 
radioactive  wastes,  or  radiological 
environmental  monitoring.  These  changes  are 
considered  administrative  in  nature  and 
provide  for  the  relocation  of  procedural 
details  outside  the  Technical  Specifications. 
This  change  adds  appropriate  administrative 
controls  in  the  Technical  Specifications  to 
provide  continued  assurance  of  compliance 
with  applicable  regulatory  requirements. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
l2lTherefore,  based  upwn  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operations  has  determined  that  the  requested 
change  does  not  involve  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

L/ycal  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University.  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Winston  and  Strawn, 
1400  L  Street.  N.W.,  Washington,  DC 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  .50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-lfit2), 
Pope  County,  Arkansas 

Date  of  amendment  request:  October 
2, 1996 

Description  of  amendment  request: 
Relocation  of  Selected  Technical 
Specifications  Instrumentation 
Requirements  Allowed  by  Generic 
Letter  95-10 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


Criterion  1  -  Does  not  Involve  a  Significant 
Increase  in  the  probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  [Nuclear  Regulatory  Commission)  NRC 
issued  Generic  Letter  (GL)  95-10  to  allow 
licensees  to  relocate  certain  instrumentation 
requirements  to  licensee  controlled 
documents  or  programs.  The  staff  has 
concluded  that  the  specifications  listed  in  the 
GL  were  not  required  to  be  included  in  the 
technical  specifications  as  required  by  10 
CFR  50.36.  The  staff  concluded  that  the 
instrumentation  addressed  in  these 
specifications  are  not  related  to  dominant 
contributors  to  plant  risk. 

The  specifications  included  in  this 
amendment  request  are  being  relocated  to  the 
Technical  Requirements  Manual  (TRM). 
Once  in  the  TRM,  future  changes  to  these 
requirements  will  be  controlled  under  10 
CFR  50.59.  By  controlling  futiire  changes 
under  10  CFR  50.59,  NRC  review  and 
approval  will  be  requested  for  changes 
exceeding  the  regulatory  threshold  of  an 
unreviewed  safety  question. 

This  amendment  request  does  not  remove 
or  modify  any  of  the  instrumentation 
requirements  for  either  unit.  This 
amendment  request  does  not  affect  any  of  the 
accident  initiators,  conditions  or 
assumptions  for  any  of  the  accidents 
previously  evaluated.  Therefore,  this  change 
does  not  involve  a  significant  increase  in  the 
probability  of  any  accident  previously 
evaluated. 

This  amendment  request  is  administrative 
in  nature  and  does  not  affect  any  system  or 
component  functional  requirements.  This 
change  does  not  affect  the  operation  of  the 
plant  or  affect  any  component  that  is  used  to 
mitigate  the  consequences  of  any  accident. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  consequences  of 
any  accident  previously  evaluated. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  relocation  of  existing  requirements 
from  the  technical  sp>ecifications  to  other 
licensee  controlled  documents  is  considered 
administrative  in  nature.  This  change  does 
not  modify  or  remove  any  plant 
instrumentation  requirements.  This  proposed 
change  will  not  affect  any  plant  system  or 
structure,  nor  will  it  affect  any  system 
functional  or  operability  requirements. 
Consequently,  no  new  failure  modes  are 
introduced  as  a  result  of  this  change. 
Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  Margin  of  Safety. 

The  proposed  amendment  request 
represents  a  relocation  of  a  portion  of  the 
information  previously  located  in  each  unit's 
technical  specification  instrumentation 
section  to  other  licensee  controlled 
documents  that  ate  controlled  under  10  CFR 
50.59.  The  prof)osed  change  is  administrative 
in  nature  because  the  instrumentation 
requirements  for  the  fecility  remain  the  same. 
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The  proposed  change  does  not  represent  a 
change  in  the  configuration  or  o(>eration  of 
the  plant.  Therefore,  this  change  does  not 
involve  a  lignificant  reduction  in  the  margin 
of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operations  has  determined  that  the  requested 
change  does  not  involve  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  forlicensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  DC  , 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
December  2,  1996 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  Change  Request  will  permit  the  use 
of  10  CFR  Part  50  Appendix  J,  Option 
B,  Performance-Based  Containment 
Leakage  Testing  for  Type  A,  B  and  C 
leak  rate  testing.  TSs  3/4.6.1.1.  3/4.6.1.2, 
3/4.6.1.3,  4.6.1.6  and  4.6.1.7  are  revised 
and  Section  6.15  is  added  establishing 
the  Containment  Leakage  Rate  Testing 
Program.  The  Bases  are  revised  to  reflect 
this  change.  Minor  editorial  changes  are 
included  in  this  request.  Waterford 
Steam  Electric  Station  is  planning  to 
have  a  Containment  Leakage  Rate 
Testing  Program  in  place  prior  to  the 
next  scheduled  refueling  outage.  This 
program  will  be  in  accordance  with  the 
guidelines  contained  in  Regulatory 
Guide  1.163,  "Performance-Based 
Containment  Leak-Test  Program,"  dated 
September  1995. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  prof)osed  change  will  not  affect  the 
assumptions,  design  parameters,  or  results  of 
any  accident  previously  evaluated.  The 
proposed  change  does  not  add  or  modify  any 
existing  equipment.  The  proposed  changes 
will  result  In  increased  intervals  between 
containment  leakage  tests  determined 
through  a  performance  based  approach.  The 


intervals  between  such  tests  are  not  related 
to  conditions  which  cause  accidents.  The 
proposed  changes  do  not  involve  a  change  to 
the  plant  design  or  operation.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  of  any  accident 
previously  evaluated. 

NUREG-1493,  "Performance-Based 
Containment  Leak-Test  Program." 
contributed  to  the  technical  bases  for  Option 
B  of  10  CFR  50  Appendix  J.  NUREG-1493 
contains  a  detailed  evaluation  of  the 
expected  leakage  from  containment  and  the 
associated  consequences.  The  increased  risk 
due  to  lengthening  of  the  intervals  between 
containment  leakage  tests  was  also  evaluated 
and  found  acceptable.  Using  a  statistical 
approach,  NUREG-1493  determined  the 
increase  in  the  exp>ected  dose  to  the  public 
from  extending  the  testing  frequency  \a- 
extremely  small.  It  also  concluded  that  a 
small  increase  is  justifiable  due  to  the 
benefits  which  accrue  from  the  interval 
extension.  The  primary  benefit  is  in  the 
reduction  in  occupational  exposure.  The 
reduction  in  the  occupational  exposure  is  a 
real  reduction,  while  the  small  increase  to 
the  public  is  statistically  derived  using 
conservative  assumptions.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve 
modifications  to  any  existing  equipment.  The 
proposed  change  will  not  affect  the  operation 
of  the  plant  or  the  manner  in  which  the  plant 
is  operated.  The  reduced  testing  frequency 
will  not  affect  the  testing  methodology 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  projxised  change  does  not  change  the 
performance  methodology  of  the  containment 
leakage  rate  testing  program.  However,  the 
proposed  change  does  affect  the  frequency  of 
containment  leakage  rate  testing.  With  an 
increased  frequency  between  tests,  the 
proposed  change  does  increase  the 
probability  that  a  increase  in  leakage  could 
go  undetected  for  a  longer  period  of  time. 
Operational  experience  has  demonstrated  the 
leak  tightness  of  the  containment  buildings 
has  been  significantly  below  the  allowable 
leakage  limit. 

The  margin  of  safety  that  has  the  potential 
of  being  impacted  by  the  propwDsed  change 
involves  the  offsite  dose  consequences  of 
postulated  accidents  which  are  directly 
related  to  containment  leakage  rates.  The 
limitation  on  containment  leakage  rate  is 
designed  to  ensure  the  total  leakage  volume 
will  not  exceed  the  value  assumed  in  our 
accident  analysis.  The  margin  of  safety  for 
the  offsite  dose  consequences  of  postulated 
accidents  directly  related  to  containment 
leakage  is  maintained  by  meeting  the  1 .0  La 
acceptance  criteria.  The  proposed  change 
maintains  the  1.0  La  acceptance  criteria. 
Therefore,  the  propwsed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront. 
New  Orleans,  LA  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Stravra  1400  L  Street 
N.W.,  Washington.  D.C.  20005-3502 

NRC  Project  Director  William  D. 
Beckner 

Florida  Power  and  Light  Company, 
Docket  No.  50-335,  St.  Lucie  Plant  Unit 
1 ,  St.  Lucie  County,  Florida 

Dates  of  amendment  request: 
December  9,  1996 

Description  of  amendment  request: 
The  licensee  proposed  to  modify 
specifications  for  selected  cycle-specific 
reactor  physics  parameters  to  refer  to 
the  St.  Lucie  Unit  1  Core  Operating 
Limits  Report  (COLR)  for  limiting 
values.  Minor  administrative  changes 
are  also  included.  The  proposed 
Technical  Specification  (TS)  changes 
utilized  the  guidance  provided  in 
Generic  Letter  88-16  and  are  intended  to 
be  consistent  with  the  Standard 
Technical  Specifications  for 
Combustion  Engineering  Plants 
(NUREG-1432,  Revision  1). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

(1)  Operation  of  the  facility  in  accordance 
with  the  profKJSed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  profKjsed  amendment  relocates  the 
calculated  values  of  selected  cycle-specific 
reactor  physics  parameter  limits  from  the  TS 
to  the  COLR,  and  includes  minor  editorial 
changes  which  do  not  alter  the  intent  of 
stated  requirements.  The  amendment  is 
administrative  in  nature  and  has  no  impact 
on  any  plant  configuraUon  or  system 
performance  relied  uf>on  to  mitigate  the 

consequences  o'an  accident.  Parameter 
limits  sf)ecified  in  the  COLR  for  this 
amendment  are  not  changed  from  the  values 
presently  required  by  Technical 
Specifications.  Future  changes  to  the 
calculated  values  of  such  limits  may  only  be 
made  using  NRC  approved  methodologies, 
must  be  consistent  with  all  applicable  safety 
analysis  limits,  and  are  controlled  by  the  10 
CFR  50.59  process.  Assumptions  used  for 
accident  initiators  and/or  safet\'  analysis 
acceptance  criteria  are  not  changed  by  this 
amendment.  Therefore,  opHjration  of  the 
facility  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated 
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(2)  Operation  of  the  facility  in  accordance 
with  the  proposed 

amendment  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  relocates  the 
calculated  values  of  cycle  specific  reactor 
physics  limiting  parameters  to  the  CXDLR  and 
will  not  change  the  physical  plant  or  the 
modes  of  operation  defined  in  the  facility 
license.  The  changes  do  not  involve  the 
addition  of  new  equipment  or  the 
modification  of  existing  equipment,  nor  do 
they  alter  the  design  configuration  of  St. 
Lucie  plant  systems.  Therefore,  operation  of 
the  facility  in  accordance  with  the  proposed 
amendment  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed 

amendment  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  cycle  specific  parameter  limits  being 
relocated  to  the  COLR  by  this  amendment 
have  not  been  changed  fi^m  the  values 
presently  required  by  the  TS,  and  a 
requirement  to  operate  the  plant  within  the 
bounds  of  the  limits  specified  in  the  COLR 
is  retained  in  the  individual  specifications. 
Future  changes  to  the  calculated  values  of 
these  limits  by  the  licensee  may  only  be 
developed  using  NRC-approved 
methodologies,  must  remain  consistent  with 
all  plant  safety  analysis  limits  addressed  in 
the  Final  Safety  Analysis  Report  (FSAR).  and 
are  further  controlled  by  the  10  CFR  50.59 
process.  As  discussed  in  Generic  Letter  88- 
16,  the  administrative  controls  established 
for  the  values  of  cycle  specific  parameters 
using  the  guidance  of  that  letter  assure 
conformance  with  10  CFR  50.36.  Safety 
analysis  acceptance  criteria  are  not  being 
altered  by  this  amendment.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  NRC  staff  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview.  it  appears 
that  the  three  standards  of  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  |unior  College 
Library.  3209  Virginia  Avenue.  Fort 
Pierce.  Florida  34954-9003 

Attorney  for  licensee:  M.  S.  Ross, 
Attorney,  Florida  Power  4  Light,  11770 
US  Highway  1,  North  Palm  Beach, 
Florida  33408 

NRC  Project  Director  Frederick  J. 
Hebdon 

Florida  Power  and  Light  Company, 
Docket  Na  50-335  St.  Lucie  Plant  Unit 
1,  St  Lucie  County.  Florida 

Date  of  amendment  request: 
December  20,  1996 

Description  of  amendment  request: 
The  licensee  proposed  to  delete  a 


footnote  associated  with  TS  2.1.1, 
"Reactor  Core  Safety  Limits,"  which 
requires  reactor  thermal  power  to  be 
limited  to  90%  of  2700  Megawatts 
thermal  for  Cycle  14  operation  beyond 
7000  Effective  Full  Power  Hours 
[EFPHj.  The  thermal  power  limit  was 
required  pending  completion  of  a  Small 
Break  Loss  of  Coolant  Accident 
(SBLOCA)  reanalysis  that  demonstrated 
acceptable  results  using  input 
assumptions  corresponding  to  an 
increased  number  of  steam  generator 
tubes  being  plugged.  The  SBLOCA 
reanalysis  was  completed  and  included 
with  the  submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  will  allow  full  Cycle 
14  operation  at  100%  of  rated  power  (2700 
MWth).  by  deleting  the  requirement  to 
derate  to  90%  of  rated  power  prior  to 
exceeding  7000  EFPH.  This  restriction  was 
imposed  in  the  NRC  transmittal  letter  for 
License  Amendment  145  for  SBLOCA 
considerations  when  considering  the 
increased  SGTP  (steam  generator  tube 
plugging] 

level  of  30%  plus  or  minus  7%.  All  Final 
Safety  Analysis  Report  (FSAR)  events,  other 
than  SBLOCA  were  evaluated  at  100%  of 
rated  thermal  power  and  showed  no 
significant  increases  in  the  probability  or 
consequences  of  accidents  previously 
evaluated. 

The  SBLOCA  was  reanalyzed  to 
demonstrate  continued  compliance  with  10 
CFR  50.46  criteria.  There  is  no  impact  of  the 
proposed  change  on  any  FSAR  accident 
initiator.  The  plant  configuration  and 
systems  remain  unchanged. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  proposed  amendment  removes  the 
requirement  in  the  Technical  Specifications 
to  derate  to  90%  of  2700  MWth  for  Cycle  14 
operation  beyond  7000  EFPH.  There  will  be 
no  change  to  the  modes  of  operation  of  the 
plant  The  plant  configuration  and  the  design 
functions  of  all  the  safety  systems  remain 
unchanged. 

The  proposed  amendment  will  not  change 
the  physical  plant  or  the  modes  of  operation 
defined  in  the  facrlity  license.  The  changes 
do  not  involve  the  addition  of  new 
equipment  or  the  modification  of  existing 


equipment,  nor  do  they  alter  the  design  of  St. 
Lucie  plant  systems.  Therefore,  operation  of 
the  facility  in  accordance  with  the  proposed 
amendment  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  impact  of  the  proposed  change  on 
available  margin  to  the  acceptance  criteria  for 
Specified  Acceptable  Fuel  Design  Limits 
(SAFDL),  primary  and  secondary  over- 
pressiu-ization,  peak  containment  pressure, 
potential  radioactive  releases,  10  CFR  50.46 
requirements  for  the  large  break  LOCA,  and 
existing  limiting  conditions  for  operation  has 
been  evaluated  and  addressed  in  the  reduced 
RCS  [reactor  coolant  system]  flow  operating 
license  Amendment  No.  145.  A  requirement 
to  derate  to  90%  of  2700  N^Wth  was  imposed 
based  on  the  SBLOCA  analysis.  The  small 
break  LOCA  analysis  with  30%  plus  or 
minus  7%  SGTP 

supported  operation  up  to  7000  EFPH  at 
100%  of  rated  thermal  power.  A  reanalysis  of 
SBLOCA  with  the  limiting  end-of-cycle 
conditions  at  100%  of  rated  power, 
demonstrates  continued  compliance  with  10 
CFR  50.46  criteria. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety.The  NRC  staff  has 
reviewed  the  licensee's  analysis  and,  based 
on  thisreview,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue.  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  M.  S.  Ross. 
Attorney,  Florida  Power  &  Light.  11770 
US  Highway  1,  North  Pahn  Beach, 
Florida  33408 

NRC  Project  Director:  Frederick  J. 
Hebdon 

GPU  Nuclear  Corporation,  Docket  No. 
50-289,  Three  Mile  Island ,  Unit  1 , 
Dauphine  County,  Pennsylvania 

Date  of  amendment  request: 
December  3, 1996 

Description  of  amendment  request: 
This  amendment  will  incorporate 
certain  improvements  from  the  Standard 
Technical  Specifications  for  B&W  Plants 
(NUREG-1430). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

GPU  Nuclear  has  determined  that  this 
Technical  Specification  Change  Request 
involves  no  significant  hazards  consideration 
as  defined  in  10  CFR  50.92  because: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
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involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  amendment  deletes 
limiting  condition  for  operation  (LCOs)  from 
the  TMI-1  Technical  Specifications  that  are 
no  longer  required  to  be  addressed  in 
Technical  Specifications  per  10  CFR 
50.36(c)(2)(ii).  The  proposed  amendment  also 
deletes  a  Surveillance  requirement  from  the 
TMI-1  Technical  Specifications.'  This 
surveillance  requirement  has  no 
corresfMDnding  LCO  and  is  formatted  in  the 
typical  LCO  format.  These  items  are 
addressed  in  licensee  controlled  documents. 
This  proposed  amendment  incorp>orates 
relaxation  of  selected  timeclocks  and 
siureillances  firequencies  consistent  with 
NUKEG  1430  and  adds  a  timeclock  to  a 
unique  LCO.  The  proposed  changes  do  not 
modify  the  operation,  limits  or  controls  of 
systems,  structures  or  components  relied 
upon  to  prevent  or  mitigate  the  consequences 
(ofl  accidents  previously  evaluated.  Also,  the 
reliability  of  systems  and  components  relied 
upxin  to  prevent  or  mitigate  the  consequences 
of  accidents  previously  evaluated  is  not 
degraded  by  the  prop)osed  changes. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  previously  evaluate<i. 

2.  Op>eretion  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  p>ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  no  new  bilure 
modes  are  created  by  the  proposed  changes. 

3.  Operation  of  the  bcility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  In  a  margin  of 
safety.  The  proposed  amendment  does  not 
change  any  op)erating  limits  for  reactor 
op>eration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore  the  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Wahiut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  PA  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037 

NRC  Project  Director  John  F.  Stolz 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  requests:  October 
25, 1996 

Description  of  amendment  requests: 
The  proposed  amendments  would 


incorporate  the  requirements  of  10  CFR 
Part  50,  Appendix  J,  Option  B  for 
containment  leakage  tests.  In  addition, 
the  amendments  would  add  a  new 
section  to  Technical  Specifications, 
which  establishes  the  requirements  of 
the  containment  leakage  rate  testing 
program,  consistent  with  the  Improved 
Standard  Technical  Specifications. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  propK)sed  changes  provide  a 
mechanism  within  the  TS  for  implementing 
a  p>erformance-based  leakage  rate  test 
program  which  was  promulgated  by  the 
revision  to  10  CFR  Part  50  to  incorporate 
Option  B  to  Appendix  J.  The  proposed 
changes  do  not  involve  any  physical  or 
operational  changes  to  structures,  systems  or 
components.  The  current  safety  analyses  and 
safety  design  basis  for  the  accident  mitigation 
functions  of  the  containment,  the  airlocks, 
and  the  containment  isolation  valves  are 
maintained.  Since  the  allowable  containment 
leakage  is  still  maintained  within  the 
analyzed  limit  assumed  in  the  accident 
analysis,  there  is  no  adverse  effect  on  either 
onsite  or  offsite  dose  consequences. 
Therefore,  these  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  changes  do  not  involve  any 
physical  or  op>erational  changes  to  structures, 
systems  or  components.  No  new  failure 
mechanisms  beyond  those  already 
considered  in  the  current  plant  safety 
analyses  are  introduced.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Extending  containment  leakage  rate  test 
intervals  from  those  currently  provided  in 
the  Technical  Sp)ecifications  to  those 
provided  for  in  10  CFR  (Part)  50  Appendix 
J.  Option  B  may  slightly  increase  the  risk  due 
to  an  increased  likelihood  of  containment 
leakage  corresponding  to  the  increased 
testing  intervals.  However,  this  is  somewhat 
compensated  by  the  corresponding  risk 
reduction  benefits  received  from  the 
reduction  in  component  cycling,  stress,  and 
wear  associated  with  the  increased  intervals. 
When  considering  the  total  integrated  risk, 
which  includes  all  analyzed  accident 
sequences,  the  possible  auditional  risk 
associated  with  increasing  test  intervals  is 
negligible. 


The  NRC  letter  to  NEI  (Nuclear  Energy 
Institute)  dated  November  2. 1995.  recognizes 
that  changes  similar  to  the  proposed  changes 
at  PINGP  (Prairie  Island  Nuclear  Generating 
Plant)  are  requirtd  to  implement  Option  B  of 
10  CFR  (Part)  50,  Appendix  J.  In  NUREG- 
1493,  "Performance-Based  Containment 
Leak-Test  Program  ".  dated  September  1995. 
which  forms  the  basis  for  the  Appendix  J 
revision,  the  NRC  concludes  that  adoption  of 
performance-based  testing  will  not 
significantly  reduce  the  margin  of  safety  The 
containment  leak  rate  data  and  component 
performance  his.ory  at  PINGP  are  consistent 
with  the  conclusions  reached  in  NUREG- 
1493  and  NEI  94-01.  Thus,  the  proposed 
license  amendments  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
and  will  continue  to  support  the  regulatory 
goal  of  ensuring  an  essentially  leak-tight 
containment  boundary. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  change  does  not  result  in  a 
significant  reduction  in  mar^gin  with  resp>ec1 
to  plant  safety  as  defined  in  the  USAR  or  the 
Technical  Sp>ecification  Bases. 

Based  on  the  evaluation  described  above, 
and  pursuant  to  10  CFR  Part  50,  Section 
50.91,  Northern  States  Power  Comp)any  has 
determined  that  operation  of  the  Prairie 
Island  Nuclear  Generating  Plant  in 
accordance  with  ihe  propxjsed  license 
amendment  request  does  not  involve  any 
significant  hazards  considerations  as  defined 
by  NRC  regulations  m  10  CFR  Part  50, 
Section  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library', 
Technology  and  Science  Department. 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  N  ^V,  Washington,  DC 
20037 

NRC  Project  Director:  John  N.  Hannon 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request: 
November  18,  1996 

Description  of  amendment  request: 
The  amendments  would  amend  the 
Technical  Specifications  for 
Susquehanna  Stp-^m  Electric  Station 
(SSES),  Units  1  oiid  2  by  increasing  the 
maximum  isolation  times  for  the  reactor 
core  isolation  cooling  inboard  warm-up 
line  isolation  valves  (HV129F088  and 
HV249F088)  from  3  seconds  to  12 
seconds,  the  high  pressure  core 
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injection  inboard  warm-up  line  isolation 
valves  (HV-155F100  and  HV-255F100) 
from  3  seconds  to  6  seconds  and  the 
reactor  recirculation  process  sample  line 
(RRPSL)  isolation  valves  (HV143F019 
and  HV243F019)  from  2  seconds  to  9 
seconds. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Chapters  6.9,  and  15  of  the  FSAR  (final 
safety  analysis  report],  current  operating 
cycles  Reload  Sununary  Reports  for  Units  1 
and  2,  Design  Basis  Document  DBD046 
(Seismic  and  Hydrodynamic  Loads),  and 
NUREG-0776  (Safety  Evaluation  Repon  for 
SSES).  were  reviewed  to  determine  if  the 
proposed  action  has  an  effect  on  the 
spectrum  of  analyzed  anticifiated  operational 
transients  or  postulated  design  basis 
accidents 

The  proposed  modifications  involve 
replacing  the  pilot  solenoid  valves  on  the 
Reactor  Recirculation  Loop  "B"  Process 
Sample  Line  Isolation  Valve  iHVl/243F019) 
and  the  inboard  RQC  (reactor  core  isolation 
cooling]  and  HPCI  Ihigh  pressure  core 
injection)  Steam  Warm-Up  Line  Isolation 
Valves  (HV-1/249F088  and  HV-l  '255F10O). 
They  do  not  alter  any  system  operation  or 
control  logic  other  than  to  increase  the  time 
it  takes  for  the  associated  containment 
isolation  valve  to  close  .As  discussed  above, 
the  effects  of  the  increased  isolation  times  for 
RCIC  and  HPQ  impacted  lines  are  bounded 
by  the  larger  parallel  lines  with  isolation 
times  much  greater  than  the  new  isolation 
times  for  the  smaller  lines.  In  the  case  of  the 
Reactor  Recirculation  Loop  "B"  Process 
Sample  Line,  the  worst  case  scenario  for  a 
line  of  that  size  is  addressed  in  FSAR  Section 
15.6.2  and  the  results  have  been  found 
acceptable  In  fact,  the  line  breakage  event 
analyzed  in  the  FSAR  section  postulates  a 
break  outside  containment  that  is  not  isolable 
and  that  does  not  require  operator  action  for 
up  to  10  minutes. 

The  modifications  enhance  isolation  valve 
performance  by  ensuring  proper  operation  in 
the  event  of  a  degraded  air  system 

Failures  within  the  Process  Sampling, 
RCIC  or  HPQ  systems  or  their  components 
are  not  postulated  as  causes  of  accident 
scenarios  nor  is  increasing  the  stroke  time  of 
the  subject  containment  isolation  valves  (HV- 
1/243F019).  These  systems  provide  safety 
feat\irBS  utilized  to  mitigate  the  consequences 
of  the  accidents.  However,  the  failure  mode 
of  the  replacement  solenoid  valve  is  similar 
in  each  case  to  that  of  the  solenoid  valve 
being  replaced  in  that  it  closes  upon  loss  of 
power  or  loss  of  air  supply.  The  current 
ability  of  the  plant  design  to  meet  the  single 
failure  criterion  is  unchanged  by  this 
modification. 

Based  on  the  above  discussion,  the 
proposed  action  does  not  involve  a 


significant  increase  in  the  probability  or 
consequences  of  an  accident  as  previously 
evaluated. 

2  The  propo.sed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Chapters  6.  9.  and  15  of  the  FSAR  were 
reviewed  to  determine  if  the  proposed  action 
(valve  replacement  with  increased  isolation 
times  for  associated  HPCI,  RCIC.  RRPSL 
valves]  has  the  potential  of  creating  a 
postulated  initiating  event  which  is  different 
than  the  analyzed  anticipated  operational 
transients  or  fxjstulated  design  basis  accident 
addressed.  The  review  did  not  identify  a 
postulated  initiating  event  which  would 
create  the  possibility  for  an  accident  of  a 
different  type  due  to  replacing  the  pilot 
solenoid  valves  of  the  affected  Reactor 
Recirculation  LOOP  'B"  Process  Sample 
Line  or  RCIC  or  HPCI  Steam  Warm-Up  Line 
isolation  valves. 

Also,  the  Reactor  Recirculation  Process 
Sample  Line,  as  part  of  the  Process  Sampling 
System  described  in  FSAR  section  9.3.2.3, 
does  not  perform  any  safety  functions.  It  is 
simply  an  alternate  means  for  in  line  reactor 
water  chemistry  monitoring  upon  the  loss  of 
the  RWCU  system,  and  its  loss  does  not 
create  any  possibility  for  unevaluated 
accidents  or  malfunctions. 

Thus,  replacing  the  pilot  solenoid  valves 
on  the  affected  Reactor  Recirculation  Process 
Sample  Line,  RCIC  Steam  Warm-Up  Line, 
and  HPCI  Steam  Warm-Up  Line  isolation 
valves  as  well  as  relocating  the  Process 
Sample  Line  solenoid  valve  for  EQ 
(equipment  qualification)  purposes  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  propKJsed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  action  involves  replacing 
existing  pilot  solenoid  valves  on  containment 
isolation  valves  for  the  Process  Sampling. 
RCIC,  and  HPCI  Systems,  as  listed  above, 
with  direct  acting  solenoid  valves  to  ensure 
proper  valve  operation  in  the  event  of  a 
degraded  air  or  gas  system  as  well  as 
relocating  the  Process  Sampling  pilot 
solenoid  valve  for  EQ  purposes. 

a.  Reactor  Recirculation  Loop  "B"  Process 
Sample  Line 

The  limiting  condition  for  the  operation  of 
the  Reactor  Recirculation  Loop    B"  Process 
Sample  Line  Inboard  Isolation  Valve  (HV-l/ 
243F019)  IS  governed  by  Technical 
Specification  Section  3/4.6.3  and  its  Bases 
which  presently  requires  this  valve  to  close 
within  2  seconds  as  defined  in  Technical 
Specification  Table  3.6.3-1.  The  proposed 
modifications  involve  replacing  the  pilot 
solenoid  valve  of  the  normally  open  isolation 
valve  (HV-1/243F019)  with  a  direct  acting 
pilot  solenoid  valve  as  well  as  relocating  the 
pilot  solenoid  valve  to  assure  an  EQ  life 
which  supports  a  24  month  operating  cycle. 
The  combined  effects  of  a  lower  flow 
coefficient  and  relocating  the  solenoid  valve 
will  require  an  increase  in  the  Technical 
Specification  Table  3.6.3-1  isolation  time 
from  2  seconds  to  9  seconds. 

This  increase  in  isolation  time  does  not 
reduce  the  margin  of  safety  as  defined  in  the 


Technical  Sj)ecification  Section  Basis, 
because  breakage  of  lines  of  this  size  is 
addressed  in  the  Susquehanna  SES  (steam 
electric  station]  FSAR  Section  15.6.2  and  the 
results  found  acceptable.  In  fact,  the  line 
breakage  event  analyzed  postulates  a  break 
outside  containment  that  is  not  isolable  and 
that  does  not  require  operator  action  for  up 
to  10  minutes.  Also,  it  is  noted  that  the 
outboard  isolation  valve.  HV-1/243F020,  also 
closes  on  the  same  containment  isolation 
signal,  and  its  Technical  Specification 
isolation  time  limit  remains  2  seconds. 

The  failure  mode  of  the  affected  Reactor 
Recirculation  Loop  "B"  Process  Sample  Line 
Inboard  isolation  valve  is  to  close  on  loss  of 
power  or  air  supply,  therefore,  the  proposed 
modifications  do  not  affect  the  operability  of 
the  isolation"valve  or  reduce  the  margin  of 
safety. 

b.  RCIC 

The  limiting  condition  for  operation  of  the 
RCIC  system  is  governed  by  Technical 
Specification  Section  3/4.7.3  and  its  Bases 
which  requires  RCIC  to  be  operable  as  the 
primary  non-ECCS  source  of  emergency  core 
cooling.  The  proposed  modifications  involve 
replacing  the  pilot  solenoid  valve  of  the 
normally  closed  Steam  Warm-Up  Line 
Isolation  Valve  (HV-1/249F088).  This  valve 
can  be  manually  opened  in  the  absence  of  an 
isolation  signal  to  permit  steam  from  the 
reactor  to  pressurize  and  warm  the  steam 
supply  line  downstream  of  the  HV-l/ 
249F007  valve. 

Installation  of  the  direct  acting  solenoid 
valve  will  require  an  increase  in  the 
Technical  Specification  Section  3/4.6.3 
isolation  time  for  the  RQC  Steam  Warm-Up 
Line  Isolation  Valve  (HV-1/249F088)  from  3 
seconds  to  12  seconds  but  does  not  reduce 
the  margin  of  safety  as  defined  in  the 
Technical  Specification  Section  Basis.  The 
increase  in  closure  time  for  the  HV-l/ 
249F088  isolation  valve  does  not 
compromise  the  overall  line  isolation  due  to 
the  fact  that  the  impact  of  these  1"  warm  up 
line  valves  is  enveloped  by  the  impact  of  the 
much  larger  4"  RCIC  inboard  and  outboard 
isolation  valves  (HV-1/249F007  and  HV-l/ 
249F0O8),  which  remain  open  an  additional 
8  seconds  before  isolating.  The  4"  valves  are 
the  limiting  components  for  providing 
containment  isolation  for  this  line. 

The  failure  mode  of  the  affected  RCIC 
Steam  Warm-Up  Line  Isolation  Valve  is  to 
close,  if  open,  on  loss  of  {xjwer  or  air  supply, 
therefore,  the  proposed  modifications  do  not 
affect  the  operability  of  the  isolation  vaWe  or 
reduce  the  margin  of  safety. 

c.  HPCI 

The  limiting  condition  for  operation  of  the 
HPCI  system  is  governed  by  Technical 
Specification  Section  3/4.5.1  and  its  Bases 
which  requires  HPCI  to  be  operable  for 
proper  Emergency  Core  Cooling  System 
operation.  Operability  includes  the  HPCI 
pump  and  a  flow  path  capable  of  taking 
suction  from  the  suppression  pool  and 
delivering  the  water  to  the  reactor  vessel.  The 
propxjsed  modifications  involve  replacing  the 
pilot  solenoid  valve  of  the  normally  closed 
Steam  Warm-Up  Line  Isolation  Valve  (HV-l/ 
255F10O).  This  valve  can  be  manually 
opened  in  the  absence  of  an  isolation  signal, 
to  permit  steam  from  the  reactor  to  pressurize 
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and  warm  the  steam  supply  line  downstream 
of  the  HV-1/255F002  valve. 

Installation  of  the  direct  acting  solenoid 
valve  will  require  an  increase  in  the 
Technical  Specification  Section  3/4.6.3 
isolation  time  for  the  HPCI  Steam  Warm-Up 
Line  Isolation  Valve  (HV-1/255F100)  from  3 
seconds  to  6  seconds  but  does  not  reduce  the 
margin  of  safety  as  defined  in  the  Technical 
Specification  Section  Basis.  The  increase  in 
closure  time  for  the  HV-1/255F10O  isolation 
valve  does  not  compromise  the  overall  line 
isolation  due  to  the  fact  that  the  impact  of 
these  1"  warm  up  line  valves  is  enveloped 
by  the  impact  of  the  much  larger  10"  HTCI 
inboard  and  outboard  isolation  valves  (HV-1/ 
255F002  and  HV-1/255F003)  which  remain 
open  an  additional  44  seconds  before 
isolating.  The  10"  valves  are  the  limiting 
components  for  providing  containment 
isolation  for  this  line. 

The  failure  mode  of  the  affected  HPQ 
Steam  Warm-Up  Line  Isolation  Valve  is  to 
close,  if  ojjen,  on  loss  of  piower  or  air  supply, 
therefore,  the  proposed  modifications  do  not 
affect  the  operability  of  the  isolation  valve  or 
reduce  the  margin  of  safety. 

Thus,  based  on  a  review  of  the  Technical 
Specification,  their  Bases,  the  FSAR  and 
NUREG  0776  (Safety  Evaluation  Report  for 
SSES),  the  replacement  of  the  pilot  solenoid 
valves  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  nas  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  ^W., 
Washington,  DC  20037 

NRC  Project  Director:  John  F.  Stolz 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-388, 
Susquehanna  Steam  Electric  Station, 
Unit  2,  Luzerne  County,  Pennsylvania 

Date  of  amendment  request: 
December  18.  1996 

Description  of  amendment  request: 
The  amendment  would  change  the 
Susquehanna  Steam  Electric  Station 
Unit  2  Technical  Specifications  to 
reflect  the  use  of  a  24-month  operating 
cycle  and  the  use  of  the  ATRIUM-1 0 
fuel  design.  The  amendment  includes 
changes  to  two  definitions  in  Section  1, 
inclusion  of  new  minimum  critical 
power  ratio  safety  limits  in  Sections 
2.1.2  and  3.4.1.1.2,  changes  in  Section 
5.3.1  to  reflect  the  new  fuel  design,  and 
the  listing  of  Siemens  Power 
Corporation  topical  reports  in  Section 
6.9.3.2. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  applicable  sections  of  the  FSAR  [Final 
Safety  Analysis  Report]  are  Chapters  5,6.3,9, 
and  15  of  the  FSAR.  Chapter  5  discusses  the 
results  of  the  ASME  overpressure  analyses 
for  the  reactor  pressure  boundary.  Chapter 
6.3  discusses  the  LOCA  |loss-of-coolant 
accident).  Chapter  9  discusses  fuel  storage 
and  handling.  Chapter  15  describes  the 
transient  and  accident  analyses,  a  majority  of 
which  have  been  generically  dispositioned  to 
be  non-limiting.  A  discussion  of  the  impact 
of  the  Technical  Specification  changes  is 
provided  below. 

The  change  to  E)efinitions  1.2  and  1.3 
makes  the  definitions  applicable  to  ATRIUM- 
10.  There  are  no  effects  on  safety-  functions 
from  this  change. 

A  cycle  sp>ecific  MCPR  [minimum  critical 
power  ratio)  Safety  Limit  analysis  was 
performed  for  PP*L  (Pennsylvania  PoWer  & 
Light  Company)  by  SPC  (Siemens  Power 
Corporation).  This  analysis  used  NRC 
approved  methods  described  in  Technical 
Specification  Reference  13  (ANF-524(P)(A), 
Revision  2  and  Supplement  1  Revision  2.). 
The  SAFETY  LIMIT  MCPR  calculation 
statistically  combines  uncertainties  on 
feedwater  flow,  feedwater  temperature,  core 
flow,  core  pressure,  core  pwDwer  distribution, 
and  the  uncertainty  in  the  Critical  Power 
Correlation.  The  SPC  analysis  used  cycle 
specific  power  distributions  and  calculated 
MCPR  values  such  that  at  least  99.9%  of  the 
fuel  rods  are  exjjected  to  avoid  boiling 
transition  during  normal  operation  or 
anticipated  operational  occurrences.  The 
resulting  two-loop  and  single-loop  values 
(Technical  Sp>ecification  sections  2.1.2  and 
3  4.1  1.2)  are  included  in  the  proposed 
change.  Thus,  the  cladding  integrity  and  its 
ability  to  contain  fission  products  is  not 
adversely  affected. 

The  change  to  the  Design  Features  (Section 
5.3)  increases  the  allowable  enrichment. 
Analyses  have  demonstrated  that  the 
ATRIUM-10  fuel  will  remain  subcritical  (k- 
effective<0.95)  in  both  the  spent  fuel  pool 
and  the  new  ^lel  vault.  Thus,  the  change  to 
allowable  enrichment  has  no  impact  on 
safety  functions.  The  description  of  a  fuel 
assembly  (Section  5.3)  is  also  revised  to 
reflect  the  ATTUUM-IO  central  water  channel. 
and  reference  to  an  active  fuel  length  of  150 
inches  was  deleted.  This  change  reflects  the 
physical  characteristics  of  the  ATRIUM-10 
fuel  and  has  no  impact  on  the  probability  or 
consequences  of  an  event. 

Included  in  the  revised  Technical 
Specifications  via  reference  (Section  6.9.3  2) 
are  additional  NRC  approved  methodology 
reports.  The  NRC  approved  topical  repwrts 
contain  methodology  which  is  used  to  assure 
safe  operation  of  Unit  2  with  ATRIUM-10 
fuel.  These  methodologies  assure  that  the 


core  meets  appropriate  margins  of  safety  for 
all  exp>ected  plant  operational  conditions 
ranging  from  refueling  and  cold  shutdown  of 
the  reactor  through  pwwer  operation.  Thus, 
the  results  obtained  from  the  analyses  will 
provide  assurance  that  the  reactor  will 
perform  its  design  safety  function  during 
normal  operation  and  design  basis  events 

The  BASES  changes  for  Section  2.1  1 
(THERMAL  POWER.Low  Pressure  or  Low 
Flow)  reflect  that  the  Safety  Limit  is  valid  for 
both  9x9-2  and  ATRIUM-l'o. 

Therefore,  the  pr- posed  action  does  not 
involve  a  signifies  ;  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  changes  to  the  Unit  2  Technical 
Specifications  (Definitions,  MCPR  safety 
limits.  Design  Features,  and  inclusion  of 
methodology  references)  to  allow  use  of 
ATRIUM-10  fuel  do  not  require  any  physical 
plant  modifications,  physically  affect  any 
plant  components,  or  entail  significant 
changes  in  plant  operation.  Thus,  the 
proposed  change  does  not  create  the 
possibility  of  a  previously  unevaluated 
operator  error  or  a  new  single  failure  The 
referenced  methodology  added  to  Section 
6.9.3.2  contains  NRC  approved  acceptance 
criteria.  The  consequences  of  transients  and 
accidents  will  remain  within  the  criteria 
approved  by  the  NRC.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  or  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  applicable  Technical  Specification 
Sections  include  1.0.  2.0.  3/4.4,  5  3,  and 
6,9.3.2. 

The  changes  to  the  Unit  2  Technical 
Specifications  discussed  in  Item  1  above 
(Definitions.  MCPR  Safety  Limits,  Design 
Features,  and  inclusion  of  methodology 
references)  to  allow  use  of  ATRIUM-10  fuel 
do  not  require  any  physical  plant 
modifications,  physically  affect  any  plant 
components,  or  entail  significant  changes  m 
plant  operation.  Therefore,  the  proposed 
change  will  not  jeopardize  or  degrade  the 
function  or  operation  of  any  plant  system  or 
component  governed  by  Technical 
Specifications  The  NRC  approved  methods 
detailed  in  the  references  added  to  Section 
6  9.3.2  maintain  n.n  equivalent  margin  of 
safety  as  currently  defined  m  the  bases  of  the 
applicable  Technical  Specification  sections 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Librar\', 
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Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre.  PA  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street  NW.. 
Washington.  DC  20037 

NEC  Project  Director  John  F.  Stolz 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296, 
BrownsFerry  Nuclear  Plant,  Units  1,  2 
and  3,  Limestone  County,  Alabama 

Date  of  amendment  request: 
December  11,  1996  (TS  386) 

Description  of  amendment  request: 
The  proposed  amendment  changes  the 
as-found  tolerance  for  the  main  steam 
system  safety/relief  valves  (S/RV)  from 
plus  or  minus  1%  to  plus  or  minus  3%. 
The  licensee  states  that  the  proposed 
change  is  consistent  with  methodology 
submitted  by  the  Boiling  Water  Reactor 
Owners  Group  (BWROG)  and  approved 
by  the  NRC. 

Basis  for  proposed  no  significant 
hazards  consideration  detenni nation: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  profKDsed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

TVA  (the  Tennessee  Valley  Authority,  the 
licensee)  is  proposing  a  change  to  the  'as- 
found"  tolerances  for  the  S/RV  set  points. 
This  proposed  TS  [technical  specification) 
amendment  does  not  alter  the  frequency  of 
verifying  the  S/RV  lift  set  points,  or  the 
number  of  S/RVs  required  to  be  operable. 
The  amendment  does  not  involve  physical 
changes  or  modifications  to  the  S/RVs.  or 
change  the  operating  mode  or  safety  function 
of  the  S/RVs.  The  safety  lift  set  points  will 
still  be  required  to  be  set  within  a  tolerance 
of  plus  or  minus  1%  following  testing. 

S/RV  actuation  is  not  a  precursor  to  any 
design  basis  accident  analyzed  in  the  BFN 
(Browns  Ferry  Nuclear  Plant]  UFSAR 
(Updated  Final  Safety  Analysis  Report). 
Therefore,  this  change  does  not  increase  the 
probability  of  any  previously  evaluated 
accident. 

Generic  considerations  related  to  the  set 
Doint  tolerances  were  addressed  in  NEDC- 
J1753P  [BWRCXi  In-Service  Pressure  Relief 
Valve  Technical  Specification  Licensing 
Topical  Report)  and  previously  reviewed  by 
NRC.  In  accordance  with  the  NRC  SER 
(Safety  Evaluation  Report,  see  letter  from  A. 
C  Thadani.  NRC  to  C.  L  TuUv.  BWROG. 
dated  March  8. 1993]  on  utilizmg  the  NEDC 
results,  certain  plant  specific  evaluations 
were  performed  to  support  the  proposed 
change.  Specifically,  the  current  Unit  2 
reload  licensing  report  includes  the  transient 
analyses  for  the  anticipated  operational 
occurrences  and  the  limitii^g 
overpressurization  transient  utilizing  the 
plus  or  minus 

3%  S/RV  set  point  tolerance  and  were 
performed  in  accordance  with  NRC  approved 


methods.  The  alternate  operating  modes  were 
also  included  in  the  reload  lict  asing  repwrt. 
These  analyses  concluded  there  is  adequate 
margin  to  design  core  thermal  limits  and 
pressure  limits  for  the  reactor  vessel.  The 
corresponding  Unit  3  core  reload  licensing 
report  for  the  next  operating  cycle  (starts  in 
March  1997)  is  in  progress  and  will  also  use 
the  plus  or  minus  3%  S/RV  set  point 
tolerance.  Prior  to  the  return  of  Unit  1  to 
service,  the  same  reload  analysis  will  be 
performed.  Similar  results  to  those  for  Unit 
2  are  exp)ected. 

The  operation  of  high  pressure  injection 
systems  have  been  determined  not  to  be 
adversely  affected  by  the  proposed  cha  -ge. 
LOCA  (loss  of  coolant  accident]  response, 
containment  hydrodynamic  loads,  pump  and 
valve  performance,  and  instrumentation 
performance  were  likewise  satisfactorily 
evaluated.  Therefore,  this  proposed  change 
does  not  significantly  increase  the 
consequences  of  any  previously  evaluated 
accident. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  a 
modification  to  plant  equipment.  No  new 
failure  modes  are  introduced.  Plant  systems 
will  continue  to  function  and  no  new  system 
interactions  are  introduced  by  this  proposed 
change.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  has  been  analyzed  in 
accordance  with  NRC  approved  methodology 
and  the  margins  of  safety  for  the  design  basis 
accidents  and  transients  analyzed  in  Chapter 
14  of  the  BFN  UFSAR  have  not  been 
significantly  reduced.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
location:  Athens  Public  Librar>',  South 
Street.  Athens.  Alabama  35611 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  IIH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request: 
December  11.  1996 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Section 
1.0,  "Definitions,"  TS  Table  1.2, 
"Frequency  Notation,"  TS  Section  3/4.3. 
"Instrumentation,"  and  TS  Section  3/ 
4.5,  "Emergency  Core  Cooling  Systems." 
Surveillance  requirements  would  be 
modified  to  account  for  the  increase  in 
the  fuel  cycle,  consistent  wi\h  Generic 
Letter  91-04,  "Changes  in  Technical 
Specification  Surveillance  Intervals  to 
Accommodate  a  24-month  Fuel  Cycle," 
dated  April  2, 1991.  Administrative 
changes  consistent  with  the  fuel  cycle 
change  are  also  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  has  reviewed  the  profxjsed 
changes  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1.  in  accordance  with  these 
changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  such  accidents  are 
affected  by  the  proposed  revisions  to  increase 
the  surveillance  test  intervals  from  18  to  24 
months  for  the  subject  Technical 
Specifications  (TS)  3.4.3.1.1,  Reactor 
Protection  System  Instrumentation:  TS  3/ 
4.3.2.1,  Safety  Features  Actuation  System 
Instrumentation;  TS  3/4.3.2.2,  Steam  and 
Feedwater  Ruptiu*  Control  System 
Instrumentation:  TS  3/4.3.3.1.  Radiation 
Monitoring  Instrumentation;  TS  3/4.3.3.5.2. 
Remote  Shutdown  Instrumentation;  TS  3/ 
4.3.3.6.  Post-Accident  Monitoring 
Instrumentation,  TS  3/4.5.1.  Emergency  Core 
Cooling  Systems  (ECCS),  Core  Flooding 
Tanks;  and  TS  3/4.5.2,  Emergency  Core 
Cooling  Systems,  ECCS  Subsystems  -  T.v, 
greater  than  or  equal  to  280°F.  Initiating 
conditions  and  assumptions  remain  as 
previously  analyzed  for  accidents  in  the 
DBNPS  Updated  Safety  Analysis  Report. 

These  revisions  do  not  involve  any 
physical  changes  to  systems  or  components, 
nor  do  they  alter  the  typical  manner  in  which 
the  systems  or  components  are  operated. 
Review  results  of  historical  18  month 
surveillance  data  and  maintenance  records 
support  an  increase  in  the  surveillance  test 
intervals  from  18  to  24  months  (and  up  to  30 
months  on  a  non-routine  basis)  because  little. 
if  any,  potential  for  an  increase  in  a  failure 
rate  of  a  system  or  component  was  identified 
during  these  reviews. 

These  proposed  revisions  are  consistent 
with  NRC  guidance  on  evaluating  and 
proposing  such  revisions  as  provided  in 
Generic  Letter  91-04.  "Changes  in  Technical 
Specification  Surveillance  Intervals  to 
Accommodate  a  24-Month  Fuel  Cycle,"  dated 
April  2.  1991. 

The  proposed  revision  to  Technical 
Specification  Table  1.2.  Frequency  Notation, 
and  the  related  proposed  revision  from  an 
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"R"  frequency  notation  to  an  "E"  frequency 
notation  for  Technical  Specification 
Surveillance  Requirements  that  are 
remaining  on  an  18  month  frequency,  are 
administrative  in  nature,  do  not  change 
current  actual  Technical  Specification 
requirements,  and  do  not  affect  previously 
evaluated  accidents. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  source  term, 
containment  isolation  or  radiological  releases 
are  not  being  changed  by  these  proposed 
revisions.  Existing  system  and  component 
redundancy  is  not  being  changed  by  these 
proposed  changes.  Existing  system  and 
component  operation  is  not  being  changed  by 
these  proposed  changes.  The  assumptions 
used  in  evaluating  the  radiological 
consequences  in  the  DBNPS  Updated  Safety 
Analysis  Report  are  not  invalidated. 

The  proptosed  revision  to  Technical 
Specification  Table  1.2,  Frequency  Notation, 
and  the  related  propKssed  revision  from  an 
"R"  frequency  notation  to  an  "E"  frequency 
notation  for  Technical  Sf>ecification 
Surveillance  Requirements  that  are 
remaining  on  an  18  month  frequency,  are 
administrative  in  nature,  do  not  change 
current  actual  Technical  Specification 
requirements,  and  do  not  affect  previously 
evaluated  accidents. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  these  revisions 
do  not  involve  any  physical  changes  to 
systems  or  components,  nor  do  they  alter  the 
typical  manner  in  which  the  systems  or 
components  are  operated. 

Review  results  of  historical  18  month 
surveillance  data  and  maintenance  records 
support  an  increase  in  the  surveillance  test 
intervals  from  18  to  24  months  (and  up  to  30 
months  on  a  non-routine  basis)  because  little, 
if  any,  p>otential  for  an  increase  in  a  failure 
rate  of  a  system  or  compwanent  was  identified 
during  these  reviews.  No  changes  are  being 
proposed  to  the  type  of  testing  being 
performed,  only  to  the  length  of  the 
surveillance  test  interval. 

The  proposed  revision  to  Technical 
Specification  Table  1.2,  Frequency  Notation, 
and  the  related  proposed  revision  from  an 
"R"  frequency  notation  to  an  "E"  frequency 
notation  for  Technical  Sp)ecification 
Surveillance  Requirements  that  are 
remaining  on  an  18  month  frequency,  are 
administrative  in  nature,  do  not  change 
current  actual  Technical  Sp>ecification 
requirements,  and  do  not  affect  the  manner 
in  which  systems  and  components  are  being 
operated  or  tested. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  review  results  of 
the  historical  18  month  surveillance  data  and 
maintenance  records  identified  little,  if  any, 
potential  for  an  increase  in  a  failure  rate  of 

a  system  or  component  due  to  increasing  the 
surveillance  test  interval  to  24  months. 
Existing  system  and  comp)onent  redundancy 
is  not  being  changed  by  these  prop)osed 
changes. 

The  prop>osed  revision  to  Technical 
Specification  Table  1.2,  Frequency  Notation, 
and  the  related^ropKJsed  revision  from  an 
"R"  frequency  notation  to  an  "E"  frequency 


notation  for  Technical  Sp)ecif!cation 
Surveillance  Requirements  that  are 
remaining  on  an  18  month  frequency,  are 
administrative  in  nature,  do  not  change 
current  actual  Technical  Sp)ecification 
requirements,  and  do  not  reduce  the  mai^in 
of  safety. 

There  are  no  new  or  significant  changes  to 
the  initial  conditions  contributing  to  accident 
severity  or  consequences,  therefore  there  are 
no  significant  reductions  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  Ohio  43606 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037 

NRC  Project  Director:  Gail  H.  Marcus 

Notice  of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  hds  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commissibn's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circimistances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 


For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  pubUc  inspection 
at  the  Commission's  PubUc  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC.  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
May  1,  1996,  as  supplementedNovember 
26,  1996. 

Brief  description  of  amendment:  The 
proposed  amendment  will  modify  Table 
3.1  1,  "Reactor  Protection  System 
(SCRAM)  Instrumentation 
Requirement,  "  Table  3.2.C.1, 
"Instrumentation  That  Initiates  Rod 
Blacks,"  and  Technical  Specification  3/ 
4.4,  "Standby  Liquid  Control." 

Date  of  issuance:  December  27.  1996 

Effective  date:  December  27.  1996 

Amendment  No.:  169 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  6,  1995  (61  FR  28606) 
The  November  26,  1996,  letter  provided 
clarif\'ing  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration. The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  E>ecember  27.  1996  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library-.  11 
North  Street,  PlvTnouth.  Massachusetts 
02360. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
July  26.  1996,  as  supplemented  on 
September  3,  1996.  September  18.  1996, 
two  submittals  dated  October  14.  1996. 
October  22,  1996.  two  submittals  dated 
November  8.  1996,  and  December  17. 
1996. 

Brief  description  of  amendments:  The 
amendments  allow  Commonwealth 
Edison  Company  to  control  the  reactor 
coolant  system  pressure  and 
temperature  limits  for  heatup, 
cooldown,  low  temperature  operation 
and  hydrostatic  testing.  They  also  revise 
the  reactor  vessel  material  surveillance 
program  specimen  withdrawal  schedule 
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such  that  the  Unit  2  removal  of  capsule 
X  is  delayed  until  19  Effective  Full 
Power  Years. 
Date  of  issuance:  December  20,  1996 

Effective  date:  Immediately,  to  be 
implemented  within  60  days. 

Amendment  Nos.:  177  and  164 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  25.  1996  (61  FR 
50341).  The  September  3.  1996. 
September  18.  1996.  two  submittals 
dated  October  14.  1996.  October  22. 
1996.  two  November  8,  1996,  and 
December  17.  1996.  submittals  provided 
additional  clarifying  information  that 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission  s 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  20.  1996  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  VJaukegan  Public  Library.  128 
N.  County  Street,  Waukegan.  Illinois 
60085 

Detroit  Edison  Company.  Docket  No  50- 
341,  Fenni-2.  Monroe  County.  Michigan 

Date  of  application  for  amendment: 
March  25.  1996  (NRC-96-0003) 

Brief  description  of  amendment:  The 
amendment  revises  the  testing 
requirements  used  to  determine  the 
operabilitv  of  the  charcoal  in  the 
engineered  safety  feature  systems, 

Date  of  issuance:  December  23.  1996 

Effective  date:  December  23,  1996. 
with  full  implementation  within  45 
days 

Amendment  No.:  110 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  luly  31.  1996  (61  FR  40014) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safetv 
Evaluation  dated  December  23.  1996  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Monroe  Count v  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michigan  48161 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3. 
Oconee  County,  South  Carolina 

Date  of  application  for  amendments: 
December  11,  1996,  as  supplemented 
December  17.  19.  and  26.  1996 

Brief  description  of  amendments:  The 
amendments  approve  changes  to  the 
Updated  Final  Analysis  Report 


(UFSAR).  and  require  that  the  changes 
be  submitted  with  the  next  update  of  the 
UFSAR  pursuant  to  10  CFR  50.71(e). 
The  associated  Safety  Evaluation 
delineates  the  staffs  review  and 
findings  regarding  the  one-time 
emergency  power  engineered  safeguards 
functional  test. 
Date  of  issuance:  January  2.  1997 
Effective  date:  January  2.  1997 
Amendment  Nos.:  220.  220.  217 
Facility  Operating  License  Nos.  DPR- 
38.  DPR-47.  and  DPR-55:  The 
amendments  revised  the  Updated  Final 
Safety  Analysis  Report.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  Yes. 
(61  FR  66699  December  18.  1996)  The 
notice  provided  an  opportunity  to 
submit  comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  January  2.  1997, 
as  corrected  to  read  lanuary  17.  1997, 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination,  any  such 
hearing  would  take  place  after  issuance 
of  the  amendments 

The  December  17.  19,  and  26.  1996. 
letters  provided  additional  information 
that  did  not  change  the  scope  of  the 
December  11,  1996,  apphcation  and 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  exigent 
circumstances,  and  a  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
January  2,  1997. 

Local  Public  Document  Room 
location.  Oconee  County  Library.  501 
West  South  Broad  Street.  VValhalla. 
South  Carolina  29691 

Omaha  Public  Power  District.  Docket 
No.  50-285.  Fort  Calhoun  Station,  Unit 
No.  1.  Washington  County.  Nebraska 

Date  of  amendment  request:  May  31, 
1996 

Brief  description  of  amendment:  The 
amendment  revises  the  techniced 
specifications  to  increase  the  amount  of 
trisodium  phosphate  (TSP) 
dodecahydrate  located  in  the 
containment  sump  storage  baskets. 

Date  of  issuance:  Dec:ember  30.  1996 

Effective  date:  December  30.  1996 

Amendment  No.:  179 

Facility  Operating  License  No.  DPR- 
40,  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  31.  1996  (61  FR  40025) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safetv 


Evaluation  dated  December  30. 1996.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha.  Nebraska 
68102 

Philadelphia  Electric  Company,  Docket 
No.  50-353,  Limerick  Generating 
Station,  Unit  2,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
August  1,  1996 

Brief  description  of  amendment:  This 
amendment  revised  the  Technical 
Specifications  Section  3/4.4.6  (i.e., 
Figuie  3.4.6.1-1)  to  reflect  the  addition 
of  two  hydrotest  curves,  effective  for  6.5 
and  8.5  Effective  Full  Power  Years 
(EFPY),  to  the  existing  Pressure- 
Temperature  Operating  Limit  (PTOL) 
curves  for  LGS  Unit  2. 

Date  of  issuance:  December  30. 1996 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  30  days. 

Amendment  No.:  80 

Facility  Operating  Ucense  No.  NPF- 
85.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  6,  1996  (61  FR 
57490)  The  Commission's  related 
evaluation  of  the  amendment  is  * 

contained  in  a  Safety  Evaluation  dated 
December  30,  1996. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstovm,  PA  19464 

Notice  Of  Issuance  Of  Amendment  To 
Facility  Operating  License  And  FinalNo 
Significant  Hazards  Consideration 
Determination 

During  the  period  since  publication  of 
the  last  biweekly  notice,  individual 
notices  of  issuance  of  amendments  have 
been  issued  for  the  facilities  as  listed 
below.  These  notices  were  previously 
published  as  separate  individual 
notices.  They  are  repeated  here  because 
this  biweekly  notice  lists  all 
amendments  that  have  been  issued  for 
which  the  Commission  has  made  a  final 
determination  that  an  amendment 
involves  no  significant  hazards 
consideration. 

In  this  case,  a  prior  Notice  of 
Consideration  of  Issuance  of 
Amendment,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing  was 
issued,  a  hearing  was  requested,  and  the 
amendment  was  issued  before  any 
hearing  because  the  Commission  made 
a  final  determination  that  the 
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amendment  involves  no  significant 
hazards  consideration. 

Details  are  contained  in  the 
individual  notice  as  cited. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Unit  2,  Montgomery 
County,  Pennsylvania 

Date  of  amendment  request: 
Decembers.  1996 

Brief  description  of  amendment 
request:  The  amendment  would  revise 
Technical  Specification  (TS)  Section  2.1 
and  its  associated  TS  Basis  to  reflect  the 
change  in  the  Minimum  Critical  Power 
Ratio  Safety  Limit  due  to  the  use  of 
GE13  fuel  product  line  and  the  cycle- 
specifir  analysis  performed  by  General 
Electric  Company  (GE).  for  Limerick 
Generating  Station,  Unit  2.  Cycle  5. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  December  23. 
1996  (61  PR  67582) 

Expiration  date  of  individual  notice: 
January  22,  1997 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street.  Pottstown.  PA  19464 

Dated  at  Rockville,  Maryland,  this  8th  dav 
of  January  1997. 

For  the  Nuclear  Regulator)  Commission 
Jack  W.  Roe. 

Director.  Division  of  Reactor  Protects  ■  111' 
l\'.  Office  of  Nuclear  Reactor  Regulation 
IDoc.  97-848  Filed  1-14-97:  8:45  ami 

BILUNG  CODE  7590-01-F 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Reclearance  of 
Information  Collection,  0PM  Form  805 
Series 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13.  May  22.  1995),  this  notice 
announces  that  0PM  will  submit  a 
request  to  the  Office  of  Management  and 
Budget  for  reclearance  of  the  0PM  Form 
805  Series  that  collects  information 
from  the  public.  0PM  Form  805. 
Application  to  be  Listed  Under  the 
Voting  Rights  Act  of  1965,  is  used  to 
elicit  information  from  persons  applying 
for  voter  registration  under  the  authority 
of  the  Voting  Rights  Act  of  1965.  The 
requirements  for  voter  eligibility  vary 
from  State  to  State:  therefore.  O'PM 
Form  805  is  a  blanket  number  covering 
a  number  of  forms  which  conform  to  the 
individual  State's  requirements.  For  a 


number  of  years,  there  have  been  forms 
for  10  States:  Alabama.  Arizona. 
Georgia.  Louisiana.  Mississippi.  New 
Mexico.  North  Carolina.  South  Carolina. 
Texas  (English  and  Spanish  language 
versions),  and  Utah.  Because  OPM  has 
never  been  asked  to  list  voters  in 
Arizona.  New  Mexico.  North  Carolina, 
and  Utah,  the  approval  of  these  four 
forms  is  being  permitted  to  lapse  at  the 
request  of  the  Voting  Rights  Section  in 
the  Civil  Rights  Division  of  the 
Department  of  Justice.  The  form  requires 
20  minutes  to  complete.  Approximatelv 
10  individuals  complete  the  form 
annually  for  a  total  public  burden  of  4 
hours.  For  copies  of  this  proposal  call 
James  M.  Farron  on  (202)  418-3208  or 
e-mail  to  jmfarron@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
17.  1997. 

ADDRESSES:  Send  or  deliver  comments 
to — Steven  R.  Cohen,  Assistant  Director 
for  Merit  Systems  Oversight.  Office  of 
Personnel  Management.  1900  E  Street. 
NW.,  Room  7677.  Washington.  DC 
20415-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  F 
Kaziah  Clayton  on  (202)  606-2531  or  e- 
mail  to  pkclayto@opm.gov, 

I'.S.  Office  of  Personnel  .Management 
Lorraine  A.  Green. 

Deputy  Director 

|FR  Doc  97-993  Filed  1-14-97;  8:45  ami 

BILUNG  CODE  632S-01-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Sunshine  Act  IMeeting 

AGENCY:  Physician  Payment  Review 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursdav. 
lanuarv-  23.  1997.  and  Friday,  Januarv' 
24,  1997,  at  the  Washington  Marriott. 
1221  22nd  Street  NW..  Washington,  DC, 
in  the  DuPont  Salon.  The  meetings  are 
tentatively  scheduled  to  begin  at  9:00 
a.m.  each  day.  In  preparation  for  its 
March  31  report,  the  Commission 
expects  to  discuss  such  issues  as 
vulnerable  populations,  academic 
health  centers,  quality  of  care,  and 
federal  premium  contributions.  It  will 
also  review  draft  chapters  on  PSOs, 
access  in  Medicare  managed  care. 
Medicare  PPOs,  risk  adjustment, 
secondary  insurance  for  Medicare 
beneficiaries,  consumer  protections  in 
managed  care,  and  Medicare  Fee 
Schedule  issues.  Final  agendas  will  be 
mailed  on  Januarv  17.  1997  and  will  be 


available  on  the  Commiiision's  web  site 
(WWW.PPRCGOV)  at  that  time. 
ADDRESS:  2120  L  Street  NW..  Suite  200, 
Washington.  DC  20037.  The  telephone 
number  is  202-653-7220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Hennessey.  Executive 
Assistant,  at  202-653-7220. 
SUPPLEMENTARY  INFORMATION:  If  you  are 
not  on  the  Commission  mailing  list  and 
wish  to  receive  an  agenda,  please  e^ll 
202-653-7220  after  January  16,  1997. 

Lauren  LeRoy,  Ph.D.. 

Executive  Director 

IFR  D(X    97-1129  Filed  1-13-97.  3:08  pm| 

BtLUNG  CODE  tS20-SE-M 


UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting;  Notification  of 
Items  Added  to  Meeting  Agenda 

DATE  OF  MEETING:  JanuaPv  6.  1997. 
STATUS:  Closed. 

PREVIOUS  ANNOUNCEMENTS:  61  FR  65092. 
December  10.  1996;  and  61  FR  68081. 
December  26,  1996. 

CHANGE:  At  its  meeting  on  Januarv  6. 
1997.  the  Board  of  Governors  the  United 
States  Postal  Service  voted  unanimously 
to  add  two  items  to  the  agenda  of  its 
closed  meeting  held  on  that  date: 

4.  Consideration  of  Personnel  and 
Compensation  Issues. 

5.  Changes  to  the  FY  1997  Advertising 
Budget. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  I  Koerber.  Secretary  of  the 
Board.  U.S.  Postal  5er\'ice.  475  L'Enfant 
Plaza.  S.W..  Washington.  D.C.  20260- 
1000.  Telephone  (202)  268-4800. 

Thomas  I.  Koerfoer. 

Secretan, 

Certified  to  be  a  true  copy  of  the  original 

document 

Neva  R.  Watson. 

Alternate  Certifying  Officer. 

IFR  DcK    97-10,57  Filed  1-10-97:  4  41  pm] 

BtLUNG  CODE  771»-12-M 


SECURITIES  AND  EXCHANGE 
COCMMSSION 

Sut}miss»on  for  OMB  Review; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington.  DC 
20549 

Existing  collection  in  use  without  an 
OMB  Number: 
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Rule  I5c2-l 

SEC  File  No.  270-418 

OMB  Control  No.  3235-new 

,  Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  extension  on  the 
following  rule: 

Rule  15c2-l  (17  CFR  240.15c2-l) 
prohibits  the  commingling  under  the 
same  lien  of  securities  of  margin 
customers  (a)  with  other  customers 
without  their  written  consent  and  (b) 
with  the  broker  or  dealer.  The  rule  also 
prohibits  the  rehypothecation  of 
customers'  margin  securities  for  a  sum 
in  excess  of  the  customer's  aggregate 
indebtedness.  See  Securities  Exchange 
Act  Release  No.  2690  (November  15. 
1940);  Securities  Exchange  Act  Release 
NO.-9428  (December  29.  1971).  Pursuant 
to  Rule  15c2-l,  respondents  must 
collect  information  necessary  to  prevent 
the  rehypothecation  of  customer 
account  in  contravention  of  the  rule. 
issue  and  retain  copies  of  notices  of 
hypothecation  of  customer  accounts  in 
accordance  with  the  rule,  and  collect 
written  consents  from  customers  in 
accordance  with  the  rule.  The 
information  is  necessary  to  ensure 
compliance  with  the  rule,  and  to  advise 
customers  of  the  rule's  protections. 

There  are  approximately  258 
respondents  per  year  (i.e.,  broker- 
dealers  that  carry  or  clear  customer 
accounts  that  also  have  bank  loans)  that 
require  an  aggregate  total  of  4,805  hours 
to  comply  with  the  nlle.  Each  of  these 
approximately  258  registered  broker- 
dealers  makes  an  estimated  45  annual 
responses,  for  an  aggregate  total  of 
11.610  responses  per  year.  Each 
response  takes  approximately  0.5  hours 
to  complete.  Thus,  the  total  compliance 
burden  per  year  is  5,805  burden  hours. 
The  approximate  cost  per  hour  is  $20. 
resulting  in  a  total  cost  of  compliance 
for  the  respondents  of  $116,100  (5,805 
hours  @  $20  per  hour). 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  niles  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 


Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building.  Washington.  D.C. 
20503. 

Dated.  January  6, 1996. 
Margaret  H.  McFarland. 

Deputy  Secretary-. 

IFR  Doc.  97-903  Filed  1-14-97;  8:45  am] 

BILLING  CODE  801(M)1-M 


[Investment  Company  Act  Rel.  No  22455; 
811-6513] 


The  BFM  Institutional  Trust  Inc. 
of  Application 


Notice 


)anaury  8.  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  BFM  Institutional  Trust 
Inc. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f]. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  September  27.  1996,  and  amended 
on  December  26,  1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  2,  1997.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicant,  345  Park  Avenue,  New  York, 
NY  10154. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisenstein,  Staff  Attorney,  at  (202) 
942-0552.  or  Alison  E.  Baur.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  organized  as  a  Maryland . 
corporation,  is  an  open-end 
management  investment  company. 
Applicant  consists  of  three  separate 
portfolios:  the  Short  Duration  Portfolio, 
the  Core  Fixed  Income  Portfolio,  and  the 
Multi-Sector  Mortgage  Securities 
Portfolio  ni  ("Mortgage  Portfolio") 
(collectively.  "BIT  Portfolios"). 
Applicant  registered  under  the  Act  and 
filed  a  registration  statement  on  Form 
N-IA  on  December  20,  1991.  The 
registration  statement  was  declared 
effective  on  July  2, 1992,  upon  which 
applicant  commenced  its  initial  public 
offering. 

2.  On  September  28  1995,  applicant's 
board  of  directors  ("Board")  approved 
entry  into  an  Asset  Purchase  Agreement 
("Reorganization  Agreement")  between 
applicant  and  The  PNC  Fund,  which 
subsequently  changed  its  name  to 
Compass  Capital  Funds  ("Acquiring 
Fund").  The  Reorganization  Agreement 
provided  for  the  transfer  of  all  of  the 
assets  and  liabilities  of  applicant  to  the 
Acquiring  Fund  solely  in  exchange  for 
"Institutional"  class  shares 
("Institutional  Shares")  of 
corresponding  portfolios  of  the 
Acquiring  Fund  ("Acquiring  Fund 
Portfolios").  The  Board  determined  that 
the  interests  of  applicant's 
securityholders  would  best  be  served  by 
the  reorganization  because  of  (i)  the 
broader  array  of  investment  options 
available  to  its  securityholders;  (ii)  the 
maintenance  of  all  then  existing 
investor  features;  and  (iii)  potential 
economies  of  scale  in  portfolio 
management  resulting  from  a  larger 
asset  size. 

3.  Pursuant  to  rule  17a-8  under  the 
Act,'  the  Board,  including  a  majority  of 
the  directors  who  are  not  "interested 
persons"  of  applicant,  found  that  the 
transaction  was  in  the  best  interests  of 
applicant  and  that  there  would  be  no 
dilution,  by  virtue  of  the  proposed 
exchange,  in  the  value  of  the  shares  held 
at  that  time  by  applicant's  shareholders. 

4.  At  the  time  oi  the  reorganization, 
the  Acquiring  Fund  offered  several 
classes  of  shares  at  the  time  of  the 
reorganization,  including  Institutional 
Shares.  Service  Shares.  Investor  A 
Shares  and  Investor  B  Shares. 
Applicant's  shareholders  were  offered 


'  Rule  17a-8  provides  an  exemption  from  section 
17(a)  of  the  Act  for  certain  reorganizations  among 
registered  investment  companies  that  may  be 
affiliated  persons,  or  affiliated  persons  of  an 
affiliated  person,  solely  by  reason  of  having  a 
common  investment  adviser,  common  director, 
and/or  common  officers. 
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Institutional  Shares  because  (a) 
applicant's  shareholders  vv^e 
institutions  and/or  investors  meeting 
the  minimum  investment  requirements 
for  this  class  and  (b)  the  expense  ratios 
of  the  Institutional  Shares  for  each 
Acquiring  Fund  Portfolio  most  nearly 
matched  the  expense  ratios  of  the 
corresponding  BIT  Portfolio. 

5.  On  October  11,  1995.  preliminary 
proxy  materials  were  filed  with  the  SEC. 
On  November  9,  1995,  definitive  proxv 
materials  were  filed  with  the  SEC  and 
distributed  to  applicant's  shareholders 
on  or  about  that  date.  At  a  special 
meeting  of  applicant's  shareholders  on 
December  20,  1995,  applicant's 
shareholders  approved  the 
Reorganization  Agreement. 

6.  On  January  13.  1996.  the  Core  bond 
Portfolio  and  the  Short  Government 
Portfolio  of  the  Acquiring  Fund 
acquired  all  of  the  assets  and  liabilities 
of  the  Core  Fixed  Income  Portfolio  and 
the  Short  Duration  Portfolio, 
respectively,  in  exchange  for 
Institutional  Shares  of  the 
corresponding  Acquiring  Fund 
Portfolio.  On  April  26,  1996.  the  Multi- 
Sector  Mortgage  Securities  Portfolio  III 
of  the  Acquiring  Fund  ("Acquiring 
Mortgage  Portfolio")  acquired  all  of  the 
assets  and  liabilities  of  the  Mortgage 
Portfolio  in  exchange  for  Institutional 
Shares  of  the  Acquiriiig  Mortgage 
Portfolio.  Shareholders  of  each  BIT 
Portfolio  received  Institutional  Shares 
having  a  net  asset  value  equal  to  that  of 
the  shares  held  by  them  as  of  the  time 
of  that  portfolio's  reorganization,  in 
liquidation  of  such  BIT  Portfolio. 

7.  Expenses  incurred  in  connection 
with  the  sale  of  assets  of  applicant, 
totalling  $75,000,  were  assumed  by  the 
Acquiring  Fund.  These  expenses 
consisted  of  proxy/prospectus 
preparation,  filing,  printing  and  mailing 
costs,  audit  and  legal  fees  and  expenses, 
and  miscellaneous  expenses.  No 
brokerage  commissions  were  incurred  in 
connection  with  the  reorganization. 

8.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Apphcant  is  neither 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

9.  Applicant  will  file  articles  of 
dissolution  with  the  Maryland  State 
Department  of  Assessments  and 
Taxation  to  effect  its  dissolution. 


For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretarv 
(PR  Doc.  97-900  Filed  1-14-97;  8:45  ami 

BILLING  CODE  S010-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Ducommun 
Incorporated,  Common  Stock,  $.01  Par 
Value)  File  No.  1-8174 

januan  9.  1997. 

Ducommun  Incorporated 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex")  and  Pacific 
Stock  Exchange.  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from, 
listing  and  registration  include  the  • 
following: 

According  to  the  Company,  the 
Security  began  trading  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE")  on 
November  15,  1996.  In  order  to  avoid 
direct  and  indirect  costs  and  the 
division  of  the  market  resulting  from 
dual  listing  on  Amex.  PSE  and  NYSE, 
the  Company's  Board  of  Directors 
directed  that  the  Security  be  delisted 
from  the  Amex  and  PSE. 

Any  interested  person  may,  on  or 
before  January  31,  1997,  submit  by  letter 
to  the  Secretary'  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
N.W,.  Washington,  D.C.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  97-898  Filed  1-14-97;  8:45  ami 

BILLING  CODE  S01IM>1-M 


Issuer  Delisting;  Notice  of  Application 
To  Wittidraw  From  Listing  and 
Registration;  (Epitope,  Inc.,  Common 
Stock,  No  Par  Value)  File  No.  1-10492 

lanuan'  9.  1997. 

Epitope.  Inc.  ("Company")  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  for 
listing  and  registration  on  the  American 
Stock  Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securitv  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  unanimously  approved 
resolutions  on  October  14,  1996  to 
withdraw  the  Security  from  listing  on 
the  Amex  and  instead,  to  list  the 
Security  on  the  National  Tier  of  the 
Nasdaq  Stock  Market  ("Nasdao/NMS '). 

The  dec.ision  of  the  Board  followed  a 
presentation  made  by  the  Company's 
investment  advisor.  Vector  Securities 
International,  Inc.  and  the  Board's 
discussion  and  consideration  of  the 
matter.  The  Board's  decision  was  based 
on  the  belief  that  listing  the  Security  on 
the  Nasdaq/NMS  will  be  more  beneficial 
to  the  Company's  shareholders  than  the 
present  listing  on  the  Amex  because: 

(a)  The  Nasdaq/NMS  system  of 
competing  market  makers  should  result 
in  greater  visibility  and  sponsorship  for 
the  Security  of  the  Company  than  is 
currently  the  case  under  the  single 
specialist  system  on  the  Amex; 

(b)  Greater  liquidity  and  less  volatilitv 
in  prices  per  share  when  trading  volume 
is  light  might  be  expected  as  a  result  of 
listing  om  the  Nasdaq/NMS  than  is 
presently  the  case  on  the  Amex; 

(c)  Listing  on  the  Nasdaq/N'MS  system 
might  be  expected  to  result  in  there 
being  a  greater  number  of  market  makers 
in  the  Security  of  the  Company  and 
expanded  capital  base  available  for 
trading  in  such  stock;  and 

(d)  Because  it  might  be  expected  that 
a  larger  number  of  firms  will  make  a 
market  in  the  Security,  it  might  also  be 
expected  that  there  will  be  a  greater 
interest  in  information  and  research 
reports  respecting  the  Company  and  as 
a  result  there  may  be  an  increase  in  the 
number  of  institutional  research  and 
advisory  reports  reaching  the 
investment  community  with  respec;t  to 
the  Company. 

Any  interested  person  may.  on  or 
before  )anuan-  31.  1997  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
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N.W..  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  bv  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Ckjmmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 
(onathan  G.  Katz, 
Secretary-. 
|FR  Doc.  97-899  Filed  1-14-97:  8:45  am] 

BILUNC  COM  8010-01-M 


Issuer  Delisting;  Notice  of  Application 
To  WittKlraw  From  Listing  and 
Registration;  (North  Star  Universal, 
Inc.,  Common  Stock,  $.25  Par  Value) 
File  No.  1-10134 

lanuary  9.  1997 

North  Star  Universal,  Inc.  ("NSU"  or 
"Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  Pacific  Stoclc 
Exchange.  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Board  of  Directors  of  the 
Company  approved  resolutions  on 
November  25,  1996,  to  withdraw  the 
Company's  Security  from  listing  on  the 
PSE.  The  delisting  is  a  condition  to 
consummation  of  a  merger  between  the 
Company  and  Michael  Foods,  Inc. 
("Michael")  pursuant  to  an  Agreement 
and  Plan  of  Reorganization,  dated 
December  21.  1995.  between  NSU  and 
Michael,  as  amended  as  of  September 
27,  1996,  whereby:  (i)  Michael  will  be 
merged  into  a  wholly  owned  subsidiary 
of  NSU;  (ii)  NSU  will  change  its  name 
to  Michael  Foods,  Inc.  and  will  continue 
the  business  previously  conducted  by 
Michael;  and  (iii)  the  outstanding 
common  stocic  of  another  wholly  owned 
subsidiary  of  NSU,  ENStar  Inc.,  will  be 
distributed  pro  rata  to  the  shareholders 
of  NSU. 

Any  interested  person  may.  on  or 
before  January  31,  1997,  submit  by  letter 
to  the  Secretary'  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549.  facts 


bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Dor   97-897  Filed  1-14-97;  8:45  am) 

BILLING  COOe  8010-01-M 

[Release  No.  34-38140;  File  No.  SR-Amex- 
96-34] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc., 
Relating  to  Independent  Contractors 

January  8,  1997. 

I.  Introduction 

On  September  27,  1996,  the  American 
Stot;k  Exchange,  Inc.  ("Amex"  or 
"Exchange)  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
The  proposal  adopts  Exchange  Rule 
341B.  "Independent  Contractors," 
which  provides  that  the  Amex  will  not 
object  to  the  assertion  of  independent 
contractor  status  by  a  natural  person 
who  is  a  (i)  registered  representative,  (ii) 
securities  lending  representative,  or  (iii) 
securities  trader  if  such  status  will  not 
preclude  his  or  her  characterization  and 
treatment  as  an  employee  for  purposes 
of  the  Constitution  and  rules  of  the 
Amex. 3 


M5U.S.C.  78s(b)(l)(1988). 

•<  17  CFR  240.19b-(4)  (1996). 

^On  October  2.  1996.  the  Amex  amended  its 
proposal  to  submit  the  proposal  pursuant  lo  Section 
19(b)(2)  under  Act.  See  Letter  from  Claudia 
Crowley,  Special  Counsel.  Legal  and  Regulatory 
Policy.  Amex.  to  Katherine  England,  As.sistanl 
Director.  Division  of  Market  Regulation 
('Division").  Commission,  dated  Oc'  iber  2.  1996 
('Amendment  No.  1").  On  Ortotier  23.  1996.  the 
Amex  amended  its  proposal  to  eliminate 
inconsistencies  between  Amex  Rule  341(a)  and 
Amex  Rule  341.  Commentary  01.  See  Letter  from 
Claudia  Crowley,  Special  Counsel.  Legal  and 
Regulatory  Policy,  Amex.  to  Katherine  England. 
Assistant  Director.  Division.  Commission,  dated 
October  23.  1996  ("Amendment  No.  2"). 
Specifically.  Amendment  No.  2  deletes  language 
indicating  that  only  officers  of  a  member  must  be 
approved  and  provides  that  registered 
representatives,  securities  lending  representatives. 


Notice  of  the  proposed  rule  change 
and  Amendment  Nos.  1.  2,  and  3  to  the 
proposed  rule  change  were  published 
for  comment  in  the  Federal  Register  on 
November  5.  1996.''  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  change,  as 
amended. 

II.  Description  of  the  Proposal 

According  to  the  Arnex.  several 
member  organizations  recently  have 
begun  to  utilize  independent  contractors 
to  perform  duties  traditionally 
performed  by  registered  employees.  To 
date,  the  Exchange  has  required  member 
organizations  who  utilize  independent 
contractors  to  provide  a  written 
acknowledgement  that  the  member 
organization  will  supervise  and 
otherwise  be  responsible  for  the 
independent  contractor  in  the  same 
manner  as  if  he  were  an  employee.  In 
order  to  clarify  the  Exchange's 
requirements  and  to  ensure  that 
independent  contractors  are 
appropriately  subject  to  the  Exchange's 
jurisdiction,  the  Amex  proposes  to 
adopt  new  Exchange  Rule  3418. 

Proposed  Amex  Rule  3418  provides 
that  the  Amex  will  not  object  to  the 
assertion  of  independent  contractor 
status  by  a  natural  person  who  is  a  (i) 
registered  representatives,  (ii)  securities 
lending  representative,  or  (iii)  securities 
trader  if  such  status  will  not  preclude 
his  or  her  characterization  and 
treatment  as  an  employee  for  purposes 
of  the  Constitution  and  rules  of  the 
Amex.  Under  the  proposal,  the  natural 
person  asserting  independent  contractor 
status  and  the  member  organization 
must  agree  that  the  natural  person  is 
subject  to  the  organization's  direct, 
detailed  supervision,  control  and 
discipline  and,  if  required  by  Amex 
Rule  330,  "Fidelity  Bonds."  is  covered 
by  its  fidelity  bond.  Once  a  member 
organization  approves  a  registered 
person's  independent  contractor  status. 
the  following  conditions  must  be 
satisfied; 

•  The  member  organization  provides 
written  assurances  to  the  Exchange  that 
it  will  supervise  and  control  all 
activities  of  the  independent  contractor 
effected  on  its  behalf,  to  the  same  degree 


securities  traders,  and  direct  supervisors  of  those 
persons  must  be  registered  and  approved. 
Amendment  No.  2  also  includes  a  technical  change 
which  clarifies  proposed  Amex  Rule  341B. 
"Independent  Contractors."  On  October  24,  1996, 
the  Exchange  replaced  an  incorrect  reference  lo 
Amex  Rule  342  with  a  reference  to  Amex  Rule  320. 
See  Letter  from  Claudia  Crowley.  Special  Counsel. 
L*gal  and  Regulatory  Policy,  Amex.  to  Yvonne 
Fraticelli,  Attorney,  Division,  Conimi.ssion.  dated 
October  24,  1996  ("Amendment  No.  3"). 

*  Securities  Exchange  Act  Release  No.  37884 
(October  29.  1996),  61  FR  56981. 
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and  extent  that  it  regulates  the  activities 
of  all  other  registered  persons  and  in  a 
manner  consistent  with  Amex  Rule  320, 
"Offices — Approval,  Supervision,  and 
Control;"' 

•  The  member  organization  submits 
to  the  Exchange  a  copy  of  a  written 
agreement  between  the  independent 
contractor  and  the  member  organization 
which  provides  that  the  independent 
contractor  will  engage  in  securities 
related  activities  solely  on  behalf  of  the 
member  organization  (except  as 
otherwise  expUcitly  may  be  permitted 
by  the  member  organization  in  writing), 
that  such  securities  related  activities 
will  be  subject  to  the  direct  detailed 
supervision,  control  and  discipline  of 
the  member  organization,  that  such 
person  is  not  subject  to  a  statutory 
disquaUfication  as  defined  in  Section 
3(a)(39)  of  the  Act,  and  that  nothing 
therein  will  negate  any  of  the  foregoing; 

•  The  independent  contractor  agrees 
in  writing  to  be  subject  to  the 
Exchange's  jurisdiction;  and 

•  The  member  organization  provides 
the  Exchange  with  assurances  that,  if 
required  by  Amex  Rule  330,  the 
independent  contractor  is  covered  by 
the  organization's  fidehty  insurance  and 
is  in  compliance  with  apphcable  state 
Blue  Sky  provisions.^ 

Written  notice  of  the  cessation  of 
independent  contractor  status  must  be 
given  to  the  Amex.  Proposed  Rule  341B 
does  not  apply  to  persons  delegated 
supervisory  functions  (e.g.,  branch 
office  manager,  registered 
representative-in-charge),  nor  does  it 
permit  the  incorporation  of  a  registered 
persons.  The  Amex  notes  that  the  New 
York  Stock  Exchange  ("NYSE")  has 
comparable  requirements  for 
independent  contractors.^ 

The  Amex  also  proposes  to  amend 
Definition  six,  "Registered  Employee,  " 
to  provide  a  definition  for  "Registered 
Person."  Under  Definition  six,  as 
amended,  a  registered  person  will  mean 
not  only  a  branch  office  manager  or  a 
registered  representative,  but  also  a 
securities  lending  representative,  a 
securities  trader,  and  a  direct  supervisor 
of  a  securities  lending  representative  or 
a  securities  trader. 

In  addition,  the  Amex  proposes  a 
amend  Amex  Rule  340,  Commentary 
.03.  to  require  that  a  securities  lending 
representative  and  his  or  her  direct 


supervisor  must  pass  any  applicable 
qualification  examination." 

The  Amex  proposes  to  amend 
Exchange  Rule  341  to  require  that 
securities  traders  and  seciuities  lending 
representatives  «  (and  their  direct 
supervisors),  as  well  as  registered 
representatives,  must  be  registered  with 
and  approved  by  the  Exchange  and,  as 
apphcable,  must  pass  a  quahfication 
examination  acceptable  to  the  Exchange. 
Amex  Rule  341,  Commentary  .01,  as 
amended,  will  provide  that  a  natural 
person  who  is  an  independent 
contractor  and  who  performs  the  duties 
of  a  registered  representative,  sec\uities 
lending  representatives,  or  securities 
trader  is  subject  to  Amex  Rule  341. 

The  Amex  beUeves  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Sections  6(b)(5)  and 
6(b)(6),  in  particular,  in  that  it  is 
consistent  with  the  Exchange's 
regulatory  responsibilities  and  will 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest. 

in.  Findings  and  Conclusion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seciuities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5) '°  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public 
interest.''  Specifically,  proposed  Amex 
Rule  341B  will  help  to  provide  for 
adequate  supervision  of  persons 
asserting  independent  contractor  status 
by  requiring  members  to  provide  direct, 
detailed  supervision,  control  and 
discipline  of  independent 


'See  Amendment  No.  3.  supra  note  3. 

'The  Amex  notes  that  these  requirements  do  not 
apply  to  the  traditional  practice  of  a  flnn  using  an 
independent  floor  broker  to  execute  a  transaction 
on  the  floor  of  the  .\mex. 

'  See  NYSE  Interpretations  and  Guidance 
Handbook,  345(aJ/02. 


•Currently,  there  is  no  qualification  exam  for 
securities  lending  representatives. 

'Exchange  Rule  341.  as  amended,  defines  a 
securities  lending  representatives  as  a  person  who 
has  the  discretion  to  commit  a  member  or  member 
organization  with  which  he  is  associated  to  any 
contract  or  agreement  involving  securities  lending 
or  borrowing  activities  with  any  other  person. 
Amex  Rule  341.  as  amended,  defines  a  securities 
trader  as  any  person  engaged  in  the  purchase  or  sale 
of  securities  or  other  similar  instruments  for  the 
account  of  a  member  or  member  organization  with 
which  he  is  associated  and  who  does  not  transact 
any  business  with  the  public.  The  Amex  proposes 
amend  definition  six.  "Registered  Employee."  to 
provide  that  a  "registered  person"  will  include  e 
securities  lending  representative,  a  securities  trader, 
and  a  direct  supervisor  of  a  securities  lending 
representative  or  a  securities  trader,  in  addition  to 
a  branch  officer  manager  or  a  registered 
representative. 

'"ISU.S.C.  78f(b)(5)  (19881. 

"  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rules  impact  an 
efficiencv.  competition,  and  capital  fonnation.  15 
U.S.C.  78c(f). 


contractions.'^  In  addition,  the 
proposed  amendments  to  Amex  Rules 
340  and  341  vnll  help  the  Amex  to 
monitor  securities  traders  and  securities 
lending  representatives,  as  well  as  direct 
supervisors  of  registered 
representatives,  securities  traders,  and 
secvuities  lending  representatives,  by 
requiring  such  persons  to  register  with 
and  be  quahfied  and  approved  by  the 
Amex. 

According  to  the  Amex,  several 
member  organizations  recently  have 
begun  to  utilize  independent  contractors 
to  perform  duties  traditionally 
performed  by  registered  employees.  To 
date,  the  Exchange  has  required  member 
organizations  who  utilize  independent 
contractors  to  provide  a  written 
acknowledgment  that  the  member 
organization  will  supervise  and 
otherwise  be  responsible  for  the 
independent  contractor,  in  the  same 
manner  as  if  he  were  an  employee.  Tliis 
position  is  consistent  with  the  1982 
Letter.  TTie  Commission  beUeves  that 
the  oroposal  will  protect  investors  and 
the  pubhc  interest  by  codifying  the 
Amex's  poUcies  governing  supervision 
of  independent  contractors  in  new 
Amex  Rule  341B.  In  addition,  the 
Commission  believes  that  Amex  Rule 
341B  will  facilitate  compliance  with  the 
Exchange's  rules  and  the  federal 
securities  laws  by  providing  a  clear 
statement  of  the  Amex's  policy 
regarding  supervision  of  independent 
contractors  and  by  requiring  members  to 
provide  direct,  detailed  supervision, 
control  and  discipUne  of  independent 
contractors. 

Amex  Rule  341 B  provides  that  the 
Amex  will  not  object  to  the  assertion  of 
independent  contractor  status  by  a 


'2  In  1982.  the  Division  issued  a  letter  restalmg 
the  Division's  (>olicy  toward  independent 
contractors  See  Letter  from  Douglas  Sicarff. 
Director.  Divisioii.  Commission,  to  Gordon  S. 
Macklin.  President,  National  Asjiociation  of 
Securities  Dealers.  Inc..  dated  lune  18.  1982  (1982 
Letter").  In  its  1982  Letter,  the  Division  noted  liiat 
the  Act  requires  thai  a  person  selling  securities  be 
registered  with  the  Comir.issior.  as  a  broker -dealer 
under  Section  15(a!  unless  he  is  an  associated 
person  as  defined  in  Section  3(al(18)  of  the  .\ct 
With  regard  to  securities  salespersons  designated  as 
independent  contractors,  the  Division  staled  that 
u.^less  an  independent  contractors  s  aaivities  are 
subject  to  control  by  the  broker-dealer  within  the 
scope  of  Section  3(al(18)  of  the  Act.  the  salesperson 
must  be  registered  individually  as  a  broker-dealer 
The  Division  noted  that  an  independent  contractor 
salesperson  whose  activities  are  subtect  to  control 
by  a  broker -dealer  must  be  registered  with  a  self- 
regulatory  organization  and  snould  be  covered  by 
the  employer  broker -dealer's  fidelity  bond  Finally, 
the  Division  stated  that  a  firm  a  responsible  for 
ensuring  either  thai  an  independent  contractor  is 
registered  as  a  broker-dealer  or  assuming  the 
supervisory  responsibilities  attendant  to  a 
relationship  with  an  associated  person  The 
Commission  believes  thai  the  .^imex's  proposal  is 
consistent  with  the  1982  Letter 
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natural  person  who  is  a  (i)  registered 
representative,  (ii)  securities  lending 
representative,  or  (iii)  securities  trader  if 
such  status  will  not  preclude  his  or  her 
characterization  and  treatment  as  an 
employee  for  purposes  of  the 
Constitution  and  rules  of  the  Amex.'^ 
The  independent  contractor  and  the 
member  must  agree  that  the 
independent  contractor  is  subject  to  the 
member's  direct,  detailed  supervision, 
control  and  discipline.  In  addition, 
Amex  Rule  34 IB  requires  a  member  to 
assure  the  Exchange  in  writing  that  it 
will  supervise  and  control  all  activities 
of  the  independent  contractor  effected 
on  the  member's  behalf  to  the  same 
degree  and  extent  that  it  regulates  the 
activities  of  all  other  registered  persons 
and  in  a  manner  consistent  with  Amex 
Rule  320. 

Amex  Rule  34 IB  further  provides  for 
supervision  of  independent  contractors 
by  requiring  the  member  to  submit  to 
the  Amex  a  copy  of  a  written  agreement 
between  the  member  and  the 
independent  contractor  which  provides 
that:  (1)  The  independent  contractor 
will  engage  in  securities  related 
activities  solely  on  the  member's  behalf 
(except  as  otherwise  permitted  by  the 
member);  (2)  the  independent 
contractor's  securities  related  activities 
will  be  subject  to  the  direct,  detailed 
supervision,  control  and  discipline  of 
the  member;  and  (3)  the  independent 
contractor  is  not  subject  to  a  statutory 
disqualification,  as  defined  in  Section 
3(a)(39)  of  the  Act.  In  addition,  the 
proposal  requires  a  member  to  assure 
the  Exchange  that,  if  required  by  Amex 
Rule  330.  the  individual  is  covered  by 
the  organization's  fidelity  insurance  and 
has  complied  with  applicable  state  Blue 
Sky  provisions.  Amex  Rule  341B  also 
requires  an  independent  contractor  to 
subject  himself  to  the  Amex's 
jurisdiction.''' 

The  Commission  believes  that  these 
requirements  should  help  to  ensure  that 
members  employ  qualified  persons  as 
independent  contractors  and  provide 


"As  noted  above,  only  a  natural  p«r»on  who  is 
a  registered  representative,  securities  trader  or 
securities  lending  representative  may  assen 
independent  contractor  status  Telephone 
conversation  between  Claudia  Crowley.  Special 
Counsel.  Legal  and  Regulatory  Policy,  Amex.  and 
Yvonne  Fraticelli.  Attorney.  OMS,  Division. 
Commission,  on  December  6,  1996  Persons  with 
supervisory  functions  may  not  assert  independent 
contractor  status.  In  addition.  .\mex  Rule  34lB  does 
not  permit  the  incorporation  of  registered  persons 

"Registered  persons  submit  to  the  authority  of 
the  organizations  to  which  they  apply  for 
registration  on  the  Uniform  Application  for 
Securities  Industry  Registration  or  Transfer  ("Form 
U— 4").  Accordingly,  the  independent  contractors 
discussed  in  the  proposal  become  subject  to  the 
Amex's  jurisdiction  when  they  apply  for 
registration  with  the  Exchange. 


adequate  supervision  of  their  securities 
related  activities,  as  required  by  the  Act. 
In  addition,  Amex  Rule  341 B  will  make 
clear  to  independent  contractors  that 
they  are  subject  to  the  Amex's 
jurisdiction  and,  accordingly,  are 
subject  to  disciplinary  proceedings  by 
the  Amex  for  violations  of  the 
Exchange's  rules.  The  Commission  also 
believes  that  the  provision  requiring  an 
independent  contractor  to  be  covered  by 
the  member's  fidelity  insurance,  if 
required  under  Amex  Rule  330,  will 
help  to  protect  the  member  against 
losses  resulting  from  dishonesty  by  an 
independent  contractor  and  is 
consistent  with  the  proposal's  general 
requirement  that  independent 
contractors  be  treated  as  employees  for 
purposes  of  the  Exchange's  Constitution 
and  rules.  The  Commission  notes  that 
the  provisions  of  Amex  Rule  341B  are 
similar  to  the  NYSE's  requirements  for 
independent  contractors.'^ 

The  Commission  finds  that  the 
proposed  amendments  to  Amex  Rules 
340  and  341  are  appropriate  and 
consistent  with  the  Act.  Specifically,  the 
Commission  believes  that  the  proposed 
amendments  to  Amex  Rule  341 
requiring  securities  lending 
representatives  and  securities  traders,  as 
well  as  direct  supervisors  of  registered 
representatives,  securities  lending 
representatives,  or  securities  traders,  to 
register  with  and  be  qualified  and 
approved  by  the  Amex  will  protect 
investors  and  the  public  interest  by 
allowing  the  Amex  to  evaluate  persons 
who  seek  to  perform  these  functions.'** 

The  Commission  believes,  as  it  has 
concluded  previously,  that  it  is 
consistent  with  the  Amex's  regulatory 
responsibility  to  monitor  the  activities 
of  securities  traders  and  securities 
lending  representatives.'^  In  addition, 
the  Commission  continues  to  believe 
that  requiring  securities  lenders  and 
securities  traders  to  register  with  the 
Amex  and  assuring  that  they  have 


"See  note  7,  supra 

"Registered  representatives,  securities  traders, 
and  securities  lending  representatives  apply  for 
registration  with  the  Exchange  through  the  Form  U- 
4.  To  approve  a  registered  representative,  securities 
trader,  securities  lending  representative,  or  his  or 
her  direct  supervisor,  the  Amex  reviews  the  Form 
U— 4,  which  contains  a  registered  person's 
disciplinary  history  and  information  concerning 
whether  he  or  she  is  subject  to  a  statutory 
disqualification  as  defined  in  Section  3(al(39)  of  the 
Act.  The  .\mex  also  reviews  the  Form  U— 4  to 
determine  whether  another  exchange  has  approved 
or  rejected  the  registered  person's  application  to 
register  with  that  exchange.  Telephone  conversation 
between  Robert  Klein.  Managing  Director. 
Membership  Services,  Amex.  and  Y'vonne  Fraticelli. 
Attorney.  OMS,  Division.  Conrunission.  on 
December  6.  1996. 

"See  Securities  Elxchange  Act  Release  No.  25312 
(February  4.  1988).  53  FR  4089  (February  11.  1988) 
(order  approving  File  No.  SR-NYSE-86^22). 


adequate  qualifications  ultimately  will 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the 
proposal  also  protects  investors  by 
applying  Amex  Rule  341  to  an 
independent  contractor  who  performs 
the  duties  normally  performed  by  a 
registered  representative,  securities 
lending  representative,  or  a  securities 
trader. 

Finally,  the  Commission  believes  that 
the  examination  requirements  contained 
in  Amex  Rule  340,  Commentary  .03, 
will  help  to  ensure  that  only  a  person 
with  an  understanding  of  the  applicable 
rules  acts  as  a  securities  trader, 
securities  lending  representative,  or  as  a 
direct  supervisor  of  a  securities  trader  or 
securities  lending  representative. ^^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(bj(2)  of  the  Act,i9  that  the 
proposed  rule  change  (SR-Amex-96- 
34),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, 2° 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-902  Filed  1-14-97;  8:45  am] 
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[Release  No.  34-38138;  File  No.  SR-BSE- 
96-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Chapter 
11,  Section  34A  ("Trading  Halts  Due  to 
Extraordinary  Marltet  Volatility") 

January  8,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-^  thereunder, ^ 
notice  is  hereby  given  that  on  December 
31,  1996,  the  Boston  Stock  Exchange, 
Inc.  ("BSE"  or  "Exchange")' filed  with 
the  Seciu-ities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  Exchange 
submitted  to  the  Commission 
Amendment  No.  1  to  its  proposal  on 
January  7, 1997, ^  The  Commission  is 


"As  noted  above,  there  currently  is  no 
qualification  examination  for  securities  lending 
representatives.  The  provision  relating  to  securities 
lending  representatives  will  apply  if  a  qualification 
examination  for  securities  lending  representatives  is 
developed. 

>»15U.S.C.  78s(b)(2)  (1988), 
2017  CFR200,3O-3(a)(12)  (1996). 
■15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 

^See  Letter  from  Karen  A,  Aluise.  Assistant  Vice 
President,  BSE,  to  Holly  Smith,  Associate  Director, 
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publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Rule— Chapter  11.  Section  34A  (Trading 
Halts  Due  to  Extraordinary  Market 
Volatility  "circuit  breakers") — to 
increase  the  trigger  levels  for  its  circuit 
breakers.  The  existing  circuit  breakers 
would  be  triggered  if  the  Dow  Jones 
Industrial  Average  ("DJIA")'«  declines 
by  250  and  400  points,  respectively, 
from  its  previous  day's  close.  The 
Exchange  proposes  establishing  new 
thresholds  of  350  and  550  points 
decline  in  the  DJIA  before  the  respective 
one-half  hour  and  one  hour  circuit 
breakers  are  triggered. ^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries  of  the  most 
significant  aspects  of  such  statements 
set  forth  in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  raise  the  circuit  breaker 
levels  from  250  points  to  350  points  and 
from  400  points  to  550  points  to  account 
for  the  overall  rise  in  market  values 
since  the  rules  were  first  adopted  on  a 
pilot  basis.  These  levels  have  not  been 
changed  since  the  inception  of  the  pilot 
program  in  1988.  At  that  time,  a  250 
point  drop  in  the  Dow  Jones  Industrial 
Average  ("DJIA")^  represented 

Division  of  Market  Regulation,  SEC.  dated  January 
7.  1997  ("Amendment  No.  1"),  For  a  description  of 
Amendment  No.  1.  see  infra  note  5  and 
accompanying  text. 

*  "Dow  lones  Industrial  Average"  is  a  service 
mark  of  Dow  Jones  &  Company.  Inc. 

'In  Amendment  No.  1.  the  BSE  corrected  a 
typographical  error  which  would  have  left  the 
existing  second  circuit  breaker  level  at  400  points. 
Amendment  No  1  clarifies  the  BSE's  proposal  thai, 
if  the  DJIA  declines  by  550  or  more  points  from  its 
previous  tradmg  day's  closing  value,  trading  on  the 
Exchange  will  halt  for  one  hour 

""Dow  Jones  Industrial  Average"  is  a  service 
mark  of  Dow  Jones  and  Company.  Inc. 


approximately  a  12%  decline,  and  a  400 
point  drop  represented  a  decline  of 
about  19%.  Today,  these  values 
represent  roughly  a  3.8%  and  6.2% 
decline  respectively.  The  proposed  350 
and  550  points  trigger  levels  would 
respectively  represent  around  a  5.4% 
and  8.5%  decline  in  the  DJIA. 

Chapter  II,  Section  34A  currently 
provide  that  if  the  DJIA  falls  250  or 
more  points  below  its  previous  trading 
day's  closing  value,  trading  in  all  stocks 
on  the  Exchange  will  halt  for  one-half 
hour.  It  further  provides  that,  if  on  the 
same  day  the  DJIA  drops  400  or  more 
points  from  its  previous  trading  day's 
close,  trading  on  the  Exchange  will  halt 
for  one  hour.  The  Exchange  seeks  to 
amend  this  section  to  provide  that  if  the 
DJIA  falls  350  points  or  more  below  its 
previous  trading  day's  closing  value, 
trading  in  all  .stocks  on  the  Exchange 
will  halt  for  one-half  hour:  and.  if  on 
that  same  day.  the  DJIA  drops  550 
points  or  more  from  its  previous  trading 
day's  close,  trading  on  the  Exchange 
will  halt  for  one  hour. 

The  circuit  breaker  rules  are  a 
coordinated  effort  by  the  equities  and 
futures  markets  to  halt  trading  in  all 
stocks,  stock  options,  stock  index 
options,  stock  futures,  and  options  on 
stock  futures  when  the  DJIA  reaches 
certain  established  trigger  values.  As 
such,  these  changes  are  intended  to 
mirror  the  rules  of  the  New  York  Stock 
Exchange  ("NYSE")  that  would  become 
applicable  during  periods  of 
extraordinary  market  conditions. 

The  Exchanges's  circuit  breaker  rules 
were  originally  approved  by  the 
Commission  for  a  one-year  pilot  on 
December  14.  1988,'  and  were  extended 
for  a  two  vear  pilot  on  October  23. 
1989.8  October  28,  1991,^  October  29, 
1993,'°  and  October  25,  1995."  The 
1995  pilot  program  is  due  to  expire  on 
October  31,  1997,  and  the  Exchange 
seeks  to  adopt  these  amendments  to 
coincide  with  the  current  pilot  program. 

2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  the  requirement  under 
Section  6(b)(5)  that  an  exchange  have 
rules  that  are  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 


"  See  Securities  Exchange  Act  Release  No  26357 
(December  14.  1988).  53  KR  51182 

"See  Securities  Exchange  Act  Release  No.  27370 
(October  23.  19891.  54  FR  43881 

"See  Securities  Exchange  .Act  Release  No.  29868 
(Oaober  28,  1991).  56  FR  56535. 

'"See Securities  Exchange  Act  Release  No  33120 
(October  29,  1993),  58  FR  59503 

"  See  Securities  Exchange  .Act  Release  No.  36414 
(October  25,  1995),  60  FR  55630. 


and  a  national  market  sy.stem  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
that  the  proposed  amendments  to 
Chapter  II,  Section  34A  are  consistent 
with  these  objectives  in  that  the 
proposed  trading  halt  requirement 
during  periods  of  significant  market 
stress  can  be  expected  to  provide  market 
participants  with  a  reasonable 
opportunity  to  become  aware  of  and 
respond  to  significant  price  movements, 
thereby  facilitating  in  an  orderly  manner 
the  maintenance  of  an  equilibrium 
between  buying  and  selling  interest. 

B.  Self-Regulator,'  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act 

C.  Self-Regulaton,'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  any  comments  on  the 
proposed  rule  change 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  of 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notic  e  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  it  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulator>' 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary'.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-BSE-96-12 
and  the  submitted  by  February  5,  1997. 

For  the  Commission,  by  the  Divisions  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  97-901  Filed  1-14-97;  8:45  am] 
BILLMQ  COOC  WIO-OI-M 


[Heleaae  No.  34-38132;  Fll«  No.  SR-NASD- 
96-06] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
to  Proposed  Rule  Change  and  Notice 
of  Filing  of,  and  Order  Granting 
Accelerated  Approval  to,  Amendment 
No.  1  to  the  Proposed  Rule  Change 
Relating  to  Quotation  and  Reporting 
Requirements  of  Direct  Participation 
Programs 

lanuary  7.  1997. 
I.  Introduction 

On  March  12,  1996.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  submitted  to  the  .Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
1 9(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder, 2  a  proposed  rule  change  to 
permit  the  quotation  of  Direct 
Participation  Programs  ( 'DPPs ")  on  the 
ore  Bulletin  Board  Service  ( "OTCBB" 
or  "OTC  Bulletin  Board")  and  require 
all  transactions  in  DPPs  to  be  reported 
through  the  Automated  Confirmation 
Transaction  Service  ("ACT"). 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  April  25,  1996. '  The 
Commission  received  seven  comment 
letters  concerning  this  proposal. "•  The 


NASD  initially  responded  to  these 
comments  in  a  letter  dated  October  16, 
1996.5  On  November  26,  the  NASD 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  After  careful 
consideration  of  all  of  the  comments, 
the  Commission  has  decided  to  approve 
the  proposal,  including  Amendment  No. 
1  on  an  accelerated  basis. 

II.  Background 

In  response  to  findings  by  the  NASD's 
Direct  Participation  Programs 
Committee  ("DPP  Committee"  or 
"Committee")  and  recently  issued 
Internal  Revenue  Service  ("IRS") 
regulations,  the  NASD  submitted  a 
proposed  rule  change  to  permit  the 
quotation  of  DPPs  ^  on  the  OTCBB  by 
NASD  members  and,  subject  to  a  few 
exceptions,  require  that  all  transactions 
in  DPPs  be  reported  through  ACT. 

A.  NASD  Study  of  DPPs 

The  NASD  has  contemplated  the 
implementation  of  a  system  that 


'M7CFR200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-«. 

'  Securities  Exchange  .^ct  Release  No.  37131 
(Apr.  19.  1996).  61  FR  1B452. 

*  See  letter  from  James  Frith.  )r..  President, 
Chicago  Partnership  Board.  Inc.  C'CPB"),  to 
lonathan  G.  Katz.  SecreUry.  SEC.  dated  May  14. 
1996  C'CPB  Letter  No.  I");  letter  from  James  F 
Fotenos.  Attorney.  FoJenos  k  Suttle.  PC.  to 
lonathan  G.  Katz.  Secretary.  SEC.  dated  May  22, 


1996  ("Fotenos  *  Suttle  Letter"):  letter  from  James 
Frith.  Jr ,  President,  CPB.  lo  Jonathan  G.  Katz, 
Secretary.  SEC.  dated  June  10,  1996  ("CPB  Letter 
No.  2)  (concentrating  primarily  on  the  Qualified 
Matching  Service  Safe  Harbor);  letter  from  James 
Frith,  Jr  ,  President.  CPB.  to  Jonathan  G.  KaU, 
Secretary,  SEC.  also  dated  June  10.  1996  ("CPB 
Letter  No.  3)  (focusmg  on  the  NASD's  standardized 
Distribution  .Allocation  .Agreement  form);  letter 
from  George  E  Hamilton.  President,  NAPEX,  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated  June  10. 
1996  ("NAPEX  Letter");  letter  &t)m  Gregory  S.  Paul. 
President.  American  Partnership  Services  (  "APS"), 
to  Jonathan  G.  Katz.  Secretary.  SEC.  dated  June  10, 
1996  ("APS  Letter");  letter  irom  Laura  J.  Lacey, 
President.  Nationwide  Partnership  Marketplace  Inc. 
("WM").  to  lonathan  G.  Katz.  SecreUry,  SEC.  dated 
June  26.  1996  (  "NPM  Letter"). 

*  See  letter  from  Joan  Conley.  Corporate  Secretary, 
NASD,  lo  Katherine  A.  England.  Assistant  Director. 
Division  of  Market  Regulation,  SEC.  dated  October 
16,  1996  ("NASD  Response  "). 

'  See  letter  from  Joan  Conley,  Corporate  Secretary, 
NASD,  to  Katherine  A.  England,  Assistant  Director. 
Division  of  Market  Regulation.  SEC.  dated 
November  26.  1996  (".Amendment  No.  1"). 
.Amendment  No.  1  explained  when  a  DPP  trade 
needs  lo  be  reported,  made  technical  corrections  to 
the  proposal  so  that  it  now  conforms  with  the 
N.^SD  Manuals  new  format,  clarified  the 
implementation  schedule  for  these  new  rules,  and 
extended  the  time  period  for  Commission  action. 

'  The  NASD  defines  a  DPP  as  a  program  that 
provides  for  fiow-through  tax  consequences 
regardless  of  the  structure  of  the  legal  entity  or 
vehicle  for  distribution  including,  but  not  limited 
to,  oil  and  gas  programs,  real  estate  programs, 
agriculture  programs,  condominium  securities. 
Subchapter  S  corporate  offerings  and  all  other 
programs  similar  in  nature,  regardless  of  the 
industry  represented  by  the  program,  or  any 
combination  thereof  Excluded  from  the  definition 
are  real  estate  investment  trusts,  tax  qualified 
pension  and  profit  sharing  plans  pursuant  to 
Sections  401  and  403(a)  of  the  Internal  Revenue 
Code  and  individual  retirement  plans  under  Section 
408  of  that  code,  tax  sheltered  annuities  pursuant 
to  Section  403(b)  of  the  Internal  Revenue  Code,  and 
any  company  including  separate  accounts, 
registered  pursuant  to  the  Investment  Company  Act 
of  1940.  Proposed  NASD  Rule  6910(a);  NASD  Rule 
2810{aJ(4). 


facilitates  the  dissemination  of 
information  concerning  DPPs  for  quite 
some  time.  In  fact,  the  NASD  began 
examining  this  issue  as  early  as  1980 
when  it  solicited  its  members'  opinions 
on  this  topic  in  the  form  of  a  voluntary 
questionnaire  mailed  to  all  of  its 
members.*  The  positive  reaction  to  the 
questionnaire  prompted  the  NASD  to 
design  the  "Electronic  Bulletin  Board" 
system,  draft  the  necessary  rules,  and 
solicit  comments  from  its  members 
regarding  these  rules  and  "the  overall 
concept  of  such  a  system,"  »  The  NASD 
received  eighteen  comment  letters,  most 
of  which  supported  the  concept.'"  After 
considering  these  comments,  th*e  NASD 
filed  a  proposed  rule  change  with  the 
Commission  on  January  20,  1983.' ' 
After  notice  of  this  proposed  rule 
change  was  published  by  the 
Commission,  additional  comment  letters 
were  received. '^  Subsequently,  the 
NASD  decided  to  further  analyze  the 
issues  raised  in  the  comment  letters  and 
withdrew  the  proposal  on  August  21, 
1985.13 

The  NASD  revisited  this  issue  in 
1990,  At  the  direction  of  the  DPP 
Committee,  NASD  staff  undertook  a 
study  of  the  nature  and  operation  of  the 
secondary  market  for  limited 
partnership  securities.'*  This  study 
indicated  that  approximately  $90  billion 
was  invested  in  public  DPPs  in  the 
1970s  and  1980s  by  more  than  ten 
million  investors.  The  programs  were 
organized  to  invest  in  a  variety  of 


•Dennis  C.  Hensley.  A  Study  of  the  NASD 
"Electronic  Bulletin  Board"  for  Limited 
Partnerships  in  American  Bar  Association.  Section 
of  Corporation,  Banking  and  Business  Law. 
Committee  on  Partnerships  and  Unincorporated 
Business  Organizations,  Publicly  Traded  Limited 
Partnerships  IV-25  (Aug.  2,  1983).  Nearly  20%  of 
the  NASD  membership  responded.  Id.  of  those 
members,  68%  favored  the  development  of  such  a 
system.  Id.  Among  those  members  who  dealt  in 
DPPs,  the  percentage  of  those  in  favor  of  the  idea 
rose  to  be  over  80% .  Id. 

»NASD  Notice  to  Members  82-13. 

'"Although  most  of  the  concerns  raised  by  the 
commenters  were  specific  to  that  proposal,  some  of 
the  comments  focused  on  issues  that  are  pertinent 
to  the  current  rule  proposal  (e.g.,  potential  tax  law 
Implications,  appropriate  level  of  general  partner 
involvement,  and  costs).  See  File  No.  SR-NASD- 
83-1  (comment  letters  attached  as  Exhibit  2  to  the 
Form  19b-4). 

■  >  File  No.  SR-NASD-83-1 . 

'2  Securities  Exchange  Act  Release  No.  19675A 
(May.  9,  1983),  48  FR  21693  (publishing  notice  of 
File  No.  SR-NASD-83-1). 

"Letter  from  Frank  J.  Wilson,  then-Executive 
Vice  President.  Legal  and  Compliance,  NASD,  to 
Stuart  J.  Kaswell,  then-Branch  Chief,  Over-lhe- 
Counter  Regulation,  SEC,  dated  August  20,  1985. 

"See  NASD  Notice  to  Members  91-69  ("NTM- 
91-69")  (publishing  the  Committee's  findings  and 
noting  that  the  primary  concern  of  the  study  was 
to  determine  how  the  market  currently  operates, 
whether  it  functions  efficiently,  and  whether  NASD 
members  are  in  compliance  with  the  applicable 
securities  laws  and  rules). 


UMI 


Federal  Register  /  Vol.  62,  No.  10  /  Wednesday.  January  15,  1997  /  Notices 


2205 


industries  including,  but  not  limited  to, 
real  estate,  oil  and  gas,  cable  television, 
commodities,  and  equipment  leasing. 
Although  these  securities  were  not 
intended  to  be  liquid  and  tradeable,  the 
study  found  that  a  secondary  market  in 
DPP  securities  nevertheless  had 
developed. 's 

In  addition,  the  Committee  found  that 
some  market  participants  were 
miscalculating  markups,  markdowns, 
spreads,  and  expenses  in  the  DPP 
market;  were  making  little  effort  to 
determine  an  investor's  suitability  to 
purchase  DPP  securities;  had  no 
knowledge  as  to  the  applicability  of 
transaction  reporting  requirements;  and 
were  violating  NASD  rules  concerning 
predatory  pricing  practices,  best 
execution,  and  due  diligence  on  behalf 
of  customers.  ^^  The  Committee  also 
found  that  some  members  were  not 
complying  with  the  requirement  to  file 
sales  literature  with  the  NASD  and  were 
improperly  doing  business  vdth 
nonmember  broker-dealers.  In  addition, 
some  members  were  not  properly 
disclosing  expenses  being  charged  in 
connection  vdth  the  purchase  or  sale  of 
a  DPP,  conflicts  of  interest  the  broker- 
dealer  may  have  with  a  customer,  and 
the  basis  on  which  the  member  was 
recommending  the  price  at  which  the 
securities  were  being  bought  or  sold. 

B.  Tax  Status  of  DPPs 

In  formulating  a  response  to  the 
Committee's  findings,  the  NASD  was 
aware  that  facilitation  of  a  more 
centralized  means  for  the  quotation  of 
DPPs  could  cause  these  securities  to  be 
deemed  "publicly  traded  partnerships" 
under  the  Internal  Revenue  Code  ("IRC" 
or  "Code").!^  This  would  lead  to  the 
imintended  result  of  DPPs  being  treated 
as  corporations  for  federal  tax 
purposes.'*  To  assist  partnerships 
wishing  to  avoid  this  result,  the  IRS 
issued  regulations  in  December  1995 
that  clarified  the  circumstances  under 
which  interests  in  partnerships  may  be 


"The  NASD  estimated  at  the  time  that 
approximately  two  dozen  participants  acted  as 
principal  or  agent  for  customers  in  a  fragmented 
secondary  market  that,  in  the  aggregate,  transferred 
ownership  of  an  estimated  $250  to  $300  million 
worth  of  limited  partnership  securities  annually.  Id 

'*See  also  William  Power.  Market  for  Limited 
Partnerships  Is  Rife  with  "Predatory  Pricing," 
NASD  Finds.  Wall  St.  ]..  Nov.  18.  IMl.  at  C\ 
(discussing  the  DPP  Committee's  findings). 

•M5U.S.C.  1-9602. 

'"I.R.C.  Section  7704(a)  providing  that  a  publicly 
traded  partnership  is  treated  as  a  corporation  for 
federal  tax  purposes  unless  the  partnership  meets 
the  90%  qualifying  income  test  of  Section  7704(c) 
or  qualifies  as  an  "existing  partnership"  as  defined 
in  Treas.  Reg.  §  1.7704-2). 


quoted  without  negatively  affecting 
their  tax  status. '« 

For  tax  purposes,  a  publicly  traded 
partnership  is  defined  as  a  partnership 
whose  interests  are  traded  on  an 
established  securities  market,  a 
secondary  securities  market,  or  the 
substantial  equivalent  of  a  secondary' 
market.  20  An  established  securities 
market  includes:  national  securities 
exchanges  registered  pursuant  to 
Section  6  of  the  Act;  national  securities 
exchanges  exempt  from  registration 
because  of  the  limited  volume  of 
transactions  conducted  thereon;  foreign 
securities  exchanges;  and  interdealer 
quotation  systems  that  regularly 
disseminate  firm  quotations  bv 
identified  brokers  or  dealers  by 
electronic  means  or  otherwise.^'  A 
secondary  market  or  the  substantial 
equivalent  thereof  is  an  entity  or 
arrangement  that,  based  on  all  of  the 
facts  and  circumstances,  readily  permits 
partners  to  buy,  sell,  or  exchange  their 
partnership  interests  in  a  manner  that  is 
economically  comparable  to  trading  on 
an  established  securities  market. ^^ 

The  broad  reach  of  this  expansive 
definition  is  tempered  by  five 
nonexclusive  safe  harbor  provisions. ^^ 
These  safe  harbors  include  transfers  not 
involving  trading  (private  transfers);  '* 
redemption  or  repurchase  agreements 
meeting  certain  requirements;  ^^ 
transfers  through  a  qualified  matching 
service  ("QMS");26  certain  private 


'»See  60  FR  62026  (Dec.  4,  1995)  (adopting  Treas. 
Reg.  §1.7704-1  and  discussing  the  definition  of  a 
publicly  traded  partnership  uncer  Section  7704(b) 
of  the  Code). 

"I.R.C  Section  7704(b):  Treas.  Reg.  §  1.7704- 
■  (a)(1). 

2'  Treas.  Reg.  §  1.7704-l(b). 

"  Id.  Section  1.7704-<c)(l).  For  example,  a 
partnership  interest  is  readily  tradable  if  it  is 
regularly  quoted  by  persons  such  as  brokers  or 
dealers  who  are  making  a  market  in  the  partnership 
interests;  the  holder  of  the  partnership  interest  has 
a  readily  available  and  ongoing  opportunity  to  sell 
or  exchange  the  partnership  interest  through  a 
public  means  of  obtaining  or  providing  information 
of  offers  to  buy,  sell,  or  exchange  the  partnership 
interest;  or  prospective  buyers  and  sellers  otherwise 
have  the  opportunity  to  buy.  sell,  or  exchange  the 
partnership  interest  in  a  time  frame  and  with  the 
requisite  regularity  and  continuity  described  above. 
Id  Section  1.7704-l(c)(2). 

"Id  Section  1.7704-l(c)(3). 

^*  Id  Section  17704-l(e)  (listing  transfers  not 
involving  trading).  Among  the  types  of  transfers 
includnd  on  this  list  are  transfers  at  death, 
including  transfers  from  an  estate  or  testamentary 
trust;  transfers  between  members  of  a  family;  and 
transfers  involving  distributions  from  a  qualified 
retirement  plan  or  an  individual  retirement 
account. 

"Id.  Section  1.7704-1(0  (listing  the  necessary 
qualificatioiu  for  a  redemption  or  repurchase 
agreement). 

"W  Section  1.7704-l(g)  (detailing  the 
requu^ments  that  a  QMS  must  abide  by). 


placement  transactions;  ^^  and  a  2%  de 
minimus  rule.^*  Transfers  that  qualify 
for  one  of  the  safe  harbors  are 
disregarded  when  determining  whether 
interests  in  a  partnership  are  readily 
tradable  on  a  secondarv'  market  or 
substantial  equivalent  thereof. 

III.  Description  of  the  Proposal 

The  NASD  believes  the  majority  of 
DPP  resale  transactions  are  necessitated 
by  events  that  fort»  the  sale  of  the 
partnership  unit  upon  the  limited 
partner.  Such  events  include  estate  sales 
by  trustees  due  to  the  death  of  a  limited 
partner,  liquidation  of  IRA  accounts, 
divorce,  and  unexpected  or 
extraordinar)'  expenses  such  as  major 
medical  procedures  or  a  post-secondary 
education.  From  this,  the  NASD 
concludes  that  the  inefficiencies  of  the 
fragmented  secondary  market  for  DPPs 
tend  to  disproportionately  affect 
investors  who  need  liquidity,  rather 
than  investors  who  are  merely  seeking 
liquidity. 

According  to  the  NASD,  the  proposed 
changes  to  its  rules  concerning  ACT  and 
the  OTCBB  address  this  concern  and  the 
concerns  raised  in  the  DPP  Committee's 
report.  Moreover,  the  NASD  believes  the 
changes  reflect  the  requirements 
contained  in  the  IRS  regulations  so  that 
the  quotation  of  DPPs  on  the  OTC 
Bulletin  Board  would  not,  by  itself,  have 
negative  tax  status  consequences  for  the 
issuers  or  the  holders  of  these  securities. 

A.  Quotes  on  the  OTC  Bulletin  Board 

Generally,  the  treatment  of  DPPs 
quoted  on  the  OTC  Bulletin  Board  will 
be  similar  to  that  of  foreign  secinities 
and  ADRs  currently — no  firm  prices  will 
be  displayed.  NASD  members  will  be 
permitted  to  insert  only  nonfirm  prices 
or  unpriced  indications  of  interest  ("bid 
wanted"  or  "offer  wanted"  and  "name 
only"  entries).  These  nonfirm  prices  or 
indications  of  interest  wall  provide  the 


'"  W  Section  1  7704-1  (h)  (exempting  partnership 
interests  issued  pursuant  to  certain  private 
placemen!  transactions), 

"Id  Section  1.7704-1(:).  Under  this  safe  hartxjr 
provision,  there  is  no  actual  trading  in  a 
partnership's  interests  if  the  sum  of  the  percentage 
interests  in  partnership  capital  or  profits  transferred 
during  the  taxable  year  of  the  partnership  does  not 
exceed  2%  of  the  total  interests  in  partnership 
capital  or  profits  f*rivate  transfers,  transfers 
pursuant  to  redemption  and  repurchase  agreements 
meeting  the  specified  requirements,  and  transfers 
pursuant  to  a  QMS  are  disregarded  for  purposes  of 
applying  the  2%  rule 

For  partnerships  that  were  actively  engaged  in  an 
activity  before  December  4.  1995.  this  rule  applies 
for  taxable  years  tieginning  after  December  31 .  2005. 
Until  then,  these  partnerships  may  continue  to  rely 
on  Notice  88-75.  1988-2  C.B.  386.  including  lU 
2%-5%  safe  harbor.  This  transitional  relief  expires. 
however,  if  the  partnership  adds  a  substantial  new 
line  of  business  within  the  meanmg  of  Trees.  Reg 
§1.7704-2    Id  §1,7704-1(71(2) 


2206 


Federal  Register  /  Vol.  62.  No.  10  /  Wednesday,  January  15,  1997  /  Notices 


basis  for  the  negotiations  that  will  take 
place  in  order  to  complete  a  transaction 
in  a  DPP  security.  The  OTCBB  display 
screen  will  reflect  the  inside  market,  last 
sale,  previous  close,  volume  and,  if 
available,  distribution  information. 

In  addition,  only  NASD  members  will 
be  permitted  to  apply  to  place  unpriced 
entries  or  indicative  quotes  on  the  OTC 
Bulletin  Board.  The  requirements  of 
Rule  15c2-ll  will  apply  and,  thus, 
firms  generally  will  be  required  to 
submit  Form  211  prior  to  initiating  a 
quotation  of  a  DPP  on  the  OTC  Bulletin 
Board,  unless  an  exemption  applies.^" 
Finally,  there  is  no  provision  for  any 
automatic  executions  of  DPPs  on  the 
OTCBB. 

B.  ACT  Trade  Reporting 

Subject  to  certain  limited 
exceptions,^"  all  secondary  market 
transactions  in  DPPs  will  be  required  to 
be  reported  to  the  NASD,  v«tJiout  regard 
to  whether  the  DPP  was  the  subject  of 
a  quotation  on  the  OTCBB. ^^  Firms  will 
report  the  transaction  on  "T+l,"32 
designate  it  "as  of  the  previous  day, 
and  include  the  time  of  execution. 
Member  firms  that  have  the  operational 
capability  to  report  transactions  within 
ninety  seconds  of  execution,  however, 
may  do  so.  The  NASD  has  prepared  a 
symbol  directory  to  facilitate  transaction 
reporting  in  DPPs. 

The  transactions  will  be  reported 
through  ACT  for  reporting  purposes 
only. ^3  Thus,  ACT  will  not  be  used  to 
facilitate  clearance  and  settlement  of 
these  securities  notwithstanding  the 
possibihty  that  a  particular  DPP  eligible 
for  inclusion  on  the  OTCBB  also  may  be 
eligible  for  clearing  with  a  clearing 
agency.  Moreover,  the  OTCBB  will  not 
assist  parties  in  completing  the  transfer 
documents  and  other  forms  necessary  to 


"  See  1 7  CFR  240. 1 5c2-l  1  (governing  the 
initiation  or  resumption  of  quotations  by  a  broker- 
dealer  for  over-the-counter  securities  in  <i  non- 
Nasdaq  interdeaier  quotation  medium]. 

'"The  proposed  reporting  requirements  do  not 
apply  to  (1)  transactions  made  in  reliance  on 
Section  4(2)  of  the  Securities  .Act  of  1933.  (2) 
transactions  where  the  buyer  and  seller  have  agreed 
to  trade  at  a  price  substantially  unrelated  to  the 
current  inarket  for  the  DPP  (e^  gifts),  or  (31 
transactions  executed  on  a  registered  national 
securities  exchange  or  through  Nasdaq.  See 
proposed  NASD  Rule  6920(g). 

"Certain  minor  changes  have  been  made  to  the 
definition  of  the  term    ACT  eligible  securitv"  to 
clarify  that  transactions  in  Nasdaq  SmaiiCap  and 
certain  other  OTC  securities  must  be  reported 
through  ACT  as  well 

"The  date  of  the  trade  plus  one. 

"The  NASD's  understanding  is  that  members 
who  effect  transactions  in  DPPs  predominatelv  act 
in  the  capacity  of  agent.  For  reporting  purposes,  the 
concepts  of  agency  and  principal  have  the  same 
meaning  as  those  terms  are  commonly  used  or 
understood,  unless  otherwise  noted  in  proposed 
NASD  Rule  6900. 


clear  and  settle  a  transaction  in  a  DPP 
security. 

The  NASD  recognizes  that  some 
member  firms  who  participate  in  this 
market  may  not  have  the  capability  to 
report  transactions  through  ACT. 
Members  without  direct  access  to  ACT 
may  report  such  transactions  through 
the  ACT  Service  Desk  if  the  member 
averaged  a  limited  number  of 
transactions  per  day  during  the  previous 
calendar  quarter. ^-^  Alternatively,  such 
members  may  consider  obtaining  a 
computer-to-computer  interface 
("CTCr")  or  a  Nasdaq  Workstation. 

rV.  Summary  of  Comments 

The  Commission  received  seven 
comment  letters  concerning  this 
proposal.  Although  the  commenters 
discussed  a  number  of  different  topics, 
their  comments  generally  addressed  one 
of  two  categories:  tax  issues  and  clearing 
issues.  The  NASD  responded  to  these 
comments  in  letters  dated  October  16, 
1996  and  November  26.  1996. 

A.  Tax  Issues 

1.  IRS  Private  Letter  Ruling 

Several  commenters  noted  that  the 
NASD  did  not  obtain  a  ruling  from  the 
IRS  assuring  the  N.^SD  that  the  proposal 
would  not  rim  afoul  of  Section  7704  of 
the  IRC  and  the  regulations  promulgated 
thereunder.  3^  The  commenters  stated 
that  this  is  particularly  important  in 
light  of  the  fact  that  the  NASD  sought 
such  a  ruling  from  the  IRS  on  a  prior 
occasion  concerning  a  similar  five 
percent  safe  harbor  as  set  forth  in  IRS 
Notice  88-75.  1988-2  C.B.  386.  Without 
such  a  ruling,  they  claimed  that  the 
liquidity  and  efficiency  of  the  market 
would  be  reduced.^**  Therefore,  the 
commenters  maintained  that,  due  to  the 
importance  of  the  proposal  to  the 
secondary  market,  its  approval  should 
be  conditioned  upon  the  NASD 
obtaining  a  favorable  ruling  from  the 
IRS. 

In  response,  the  NASD  asserted  that 
the  IRS  regulations  were  clear  and 
imambiguous  in  that  the  inclusion  of 


'*  As  proposed.  NASD  Rule  6920  provides  that  a 
member  may  use  the  ACT  Service  Desk  if  it 
averaged  five  fewer  trades  per  day  during  the 
previous  calendar  quarter.  In  calculating  the 
average  number  of  trades  per  day.  transactions  in 
any  security  must  be  included,  not  |ust  transactions 
in  DPPs. 

"See  Fotenos  &  Suttle  Letter,  supra  note  4:  CPB 
Letter  No  2.  supra  note  4;  APS  Letter,  supra  note 
4 

'"See  CPB  Letter  No.  2.  supra  note  4  (asserting 
that  an  IRS  ruling  is  required  to  allow  QMSs  to 
participate  in  the  OTCBB  without  affecting  their 
status  as  a  QMS):  APS  Letter,  supm  note  4  (claiming 
that  certain  general  partners  wilj  use  the  absence  of 
such  a  ruling  as  an  excuse  to  restrict  the  trading  of 
their  DPPs). 


quotations  on  the  OTCBB  would  not 
constitute  an  established  securities 
market,  a  secondary  securities  market, 
or  the  substantial  equivalent  thereof 
and,  therefore,  a  ruling  from  the  IRS  was 
not  necessary  to  approve  the  proposal. 
Nevertheless,  the  NASD  obtained  a 
private  letter  ruling  from  the  IRS  to  gain 
absolute  certainty  regarding  the  impact 
of  this  proposal  on  the  tax  status  of 
DPPs.  Specifically,  the  IRS  ruled  that: 
(1)  the  OTCBB  is  not  an  established 
securities  market  for  purposes  of 
Section  7704(b)  of  the  IRC  and  Section 
1.7704-l(b)  of  the  Income  Tax 
Regulations;  (2)  a  partnership  whose 
interests  are  displayed  on  the  OTCBB 
will  not  be  considered  to  be  publicly 
traded  solely  by  reason  of  being 
displayed  on  the  OTCBB  because  the 
OTCBB  undertakes  to  display 
partnership  interests  in  compliance 
with  Example  2  of  Treasury  Regulation 
1.7704-l(j)(2);  (3)  such  partnerships 
may  rely  on  this  ruling  provided  it  is 
not  revoked  and  the  OTCBB  continues 
to  operate  in  a  manner  consistent  with 
the  facts  represented;  (4)  calculations 
relating  to  qualification  for  any 
applicable  safe  harbor  in  Treasury 
Regulation  1.7704-1  or  in  IRS  Notice 
88-75  remain  the  responsibility  of  the 
partnerships  whose  interests  are  traded 
and  are  not  the  responsibility  of  the 
NASD,  The  Nasdaq  Stock  Market  Inc., 
NASD  Regulation,  Inc..  or  the  OTCCBB; 
and  (5)  notwrithstanding  that  the  OTCBB 
does  not  meet  the  requirements  to  be  a 
QMS  under  Treasury  Regulation 
1.7704-l(g),  matching  services  eligible 
for  participation  in  the  OTCBB  may 
utilize  the  OTCBB  to  display  nonfirm 
prices  and  unpriced  indications  of 
interest  without  disqualifying 
themselves  as  a  QMS,  provided  that 
they  otherwise  meet  all  of  the 
requirements  for  a  QMS  imder  Treasury 
Regulation  1.7704-l(g).37  Compliance 
with  the  requirements  for  a  QMS  will  be 
the  sole  responsibility  of  the  matching 
service,  not  the  NASD,  The  Nasdaq 
Stock  Market,  Inc..  NASD  Regulation. 
Inc..  or  the  OTCBB. 

2.  Procedural  Safeguards 

One  commenter  requested  that  the 
NASD  provide  additional  information 
concerning  the  procedures  the  NASD 
would  employ  to  reasonably  assure 
general  partners  that  the  DPP  securities 
of  the  partnerships  they  manage  would 
not  afoul  of  the  safe  harbors  in  Treasury 


''See  letter  from  William  P.  O'Shea,  Chief. 
Branch  3,  Office  of  the  Assistant  Chief  Counsel,  IRS. 
to  Richard  G.  Ketchum,  Executive  Vice  President 
and  Chief  Operating  Officer,  NASD,  dated  October 
7,  1996  and  attached  as  Exhibit  3  to  the  NASD 
Response  ("IRS  Ruling"). 
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Regulation  1.7704-01.38  The  NASD 
addressed  this  comment  by  noting  that 
virtually  all  partnership  agreements 
require  that  general  partners  first 
approve  all  transfers  of  partnership 
interests  and  grant  the  general  partner 
the  authority  to  reject  transfers  that  may 
jeopardize  the  tax  status  of  the 
partnership.  The  NASD  explained  that 
the  proposal  would  not  affect  the 
fiduciary  responsibility  currently  bom 
by  general  partners  of  ensuring  the  tax 
status  of  their  DPPs.  Thus,  the 
monitoring  of  the  safe  harbor  threshold 
levels  woilld  continue  to  be  the 
responsibility  of  the  general  partners.-*^ 

3.  Qualified  Matching  Services 

One  comment  letter  discussed  the 
potential  impact  the  proposal  might 
have  on  the  QMS  safe  harbor.''"  The 
commenter  alleged  that  a  shadow  of 
uncertainty  would  be  cast  on  the  status 
of  QMSs  that  also  wished  to  publish 
quotes  on  the  OTCBB  because  the 
OTCBB  was  not  a  QMS.  The  commenter 
claimed  that  such  dual  participation 
would  jeopardize  the  QMS  status  of 
those  members.  In  order  to  protect  their 
QMS  safe  harbor  status,  the  commenter 
predicted  that  QMSs  would  not  pubUsh 
quotes  on  the  OTCBB  and  thereby  lead 
to  further  fragmentation  of  the  DPP 
market.  In  addition,  the  commenter 
asserted  that  this  uncertainty  would 
disadvantage  those  firms  that  made  the 
investment  in  becoming  qualified  as  a 
QMS  because  some  general  partners  will 
simply  suspend  all  trading  at  the  2% 
level,  regardless  of  who  is  involved  in 
the  trades.  To  avoid  these  problems,  the 
commenter  suggested  that  the  NASD 
modify  the  rules  of  the  OTCBB  to 
accommodate  different  turnover  levels 
and  obtain  a  private  letter  ruling  from 
the  IRS  that  specified  that  publishing 
nonfirm  quotes  on  the  OTC  Bulletin 
Board  would  not  disqualifv  a  system  as 
a  QMS. 

The  NASD  responded  by  noting  that 
the  proposal  would  have  no  effect 
whatsoever  on  the  appUcation  of  the 
QMS  safe  harbor  because  a  QMS  could 
maintain  its  status  by  simply  complying 
with  that  safe  harbor's  requirements 
while  utilizing  the  OTCBB."!  Moreover, 
the  NASD  asserted  that  QMSs  may 
actually  enjoy  some  advantages  over 
non-QMS  participants  utilizing  the 
OTCBB  because  QMSs  could  continue 


to  utilize  the  OCTBB  until  the  10% 
QMS  safe  harbor  level  was  reached, 
while  other  OCTBB  participants  will  be 
effectively  capped  by  the  IRS 
regulations  at  the  2%  de  minimis  level. 

B.  Clearing  Issues 

1.  Timing  of  Trade  Reports 

The  commenters  requested  further 
guidance  concerning  the  timing  of  DPP 
trade  reporting. ""^  The  commenters 
explained  that  transfers  in  the  DPP 
secondary  market  differ  significantly 
from  transfers  in  other  secondary 
securities  markets  in  that  these  contracts 
are  subject  to  a  number  of  unique 
contingencies. ■'^  These  contingencies 
often  cause  significant  delays  in  the 
transfer  process.  As  a  result,  many 
"trades"  fail.  Therefore,  the  commenters 
requested  that  the  NASD  i-econsider 
when  a  trade  takes  place  for  ACT 
reporting  purposes. 

The  NASD  explained  that  an 
obligation  to  report  a  transaction  in  a 
DPP  security  is  triggered  on  the  day 
following  the  "date  of  execution."  "■' 
Once  an  agreement  to  trade  has  been 
reached,  the  NASD  expects  the 
appropriate  member  to  report  the 
transaction.  The  NASD  believes 
delaying  the  transaction  report  until  a 
later  date  when  the  transfer  actually 
occurs  could  mislead  market 
participants  and  regulators  who  need  to 
access  the  current  value  of  a  DPP. 

In  addition,  the  NASD  does  not 
believe  it  is  necessary  for  the  reporting 
member  to  submit  a  correction  or  fail  to 
notice  if  a  transfer  does  not  take  place 
after  a  transaction  is  reported  The 
NASD  maintained  that  the  subsequent 
events  that  may  impair  the  process  of 
transferring  a  DPP  do  not  negate  the 
circumstances  surrounding  the  events 
that  initially  gave  rise  to  the  intent  to 
trade  the  security. 

2.  OTC  Bulletin  Board  Symbols 

The  commenters  questioned  the 
ability  of  the  NASD's  current  six  digit 
symbol  format  to  sufficiently  ser\ice  all 
of  the  DPPs  in  existence,  inquired 


'"See  Fotenos  4  Suttle  letter,  supra  note  4. 

'"See  Amendment  No.  1  supra  note  6:  IRS 
Ruling,  supra  note  37.  To  assist  the  general  partners 
with  such  compliance,  the  N.^SD  will  make 
transaction  reporting  information  available  for  a 
nominal  fee.  * 

•"See  CPB  Letter  No.  2.  supra  note  4. 

♦'  See  Amendment  No.  1  supra  note  6.  See  also 
IRS  Ruling  supra  note  37. 


*'■'  See  Fotenos  &  Suttle  letter,  supra  note  4; 
NAPEX  Letter,  supra  note  4 

■"For  example,  transfers  in  the  DPP  secondar)' 
market  are  subject  to  the  approval  of  the  general 
partnerls).  which  often  impose  informational 
requirements.  In  addition,  the  prior  conser.i  of  a 
state  regulator  may  be  required  under  certain 
circumstances.  See  Dudley  Muth  et  al..  Transfemng 
Limited  Partnership  /n/eresfs.  Real  Est  Sec  I 
Winter  1981.  at  51  (detailing  the  transfer  process  of 
a  DPP). 

■*■'  See  Amendment  .No.  1 .  supra  note  6  Proposed 
N.ASD  Rule  6910(e)  defines  the  'ddte  of  execution  ' 
as  'the  date  when  the  parties  to  a  transaction  m  a 
DPP  have  agreed  to  all  of  the  essential  terms  of  the 
transaction,  including  the  price  and  number  of 
units  to  be  traded." 


whether  it  would  be  necessary  to  report 
a  DPP  transaction  through  ACT  if  a 
NASD  symbol  did  not  exist,  and 
requestd  that  the  NASD  provide  a 
symbol  directory  at  least  sixtv  davs 
prior  to  the  final  implementation  of  this 
proposal  TO  that  NASD  members  would 
have  ample  time  to  input  this 
information  into  their  computer 
systems.*'' 

In  response  to  these  comments,  the 
NASD  assured  the  Commission  that  it 
will  announce  the  effective  date  of  the 
proposed  rule  change  m  a  Notice  to 
Members  no  later  than  forty-five  days 
following  commission  approval  of  the 
proposed  rule  change  and.  in  no  event, 
will  that  effective  date  be  sooner  than 
forty-five  days  after  Commission 
approval  of  the  proposal. ■'*' 

3  Associated  Costs 

One  commenter  asserted  that  the 
proposal  would  increase  its  costs  and 
reduce  its  allowable  compensation.*" 
The  commenter  attributed  the  increase 
in  costs  to  the  proposal's  reporting 
requirement,  the  need  for  additional 
equipment,  and  reduced  spreads. 

4.  Standardized  Transfer  Forms 

Several  commenters  contended  that 
the  NASD's  standardized  transfer  forms. 
including  the  standardized  distribution 
allocation  agreement,  contain  flaws  that 
render  them  useless.  ■*  The  commenters 
maintained  that  distribution  terms  are 
extremely  material  to  the  quoted  price 
and.  therefore,  quotations  on  the  OTC 
Bulletin  Board  should  not  be  allowed 
until  this  matter  is  resolved 

In  response,  the  NASD  emphasized 
the  importance  of  the  standardized 
forms,  but  also  acknowledged  the 
difficulty  of  bringing  total  uniformity  to 
every  transfer  in  this  market.*^  As  a 
result,  the  NA.SD  has  filed  a  proposed 
amendment  to  NASD  Rule  11580  that 
would  permit  members  to  modify  the 
forms  after  receiving  authorization  from 
NASD  Regulation  staff.''" 


'■  Sep  CPB  Letter  No.  \.  supra  note  4:  NAPE.X 
Lf'ler.  supra  note  4. 

■"^See  Amendment  No.  1.  supra  note  6  The 
NASD  also  indicated  that  the  effective  date  will  be 
no  later  than  90  days  following  the  publication  of 
that  Notice  to  Members  should  this  schedule  need 
to  be  revised,  the  NASD  stated  that  it  will 
immediately  notify  the  Commission. 

*'  See  N.\PEX  Letter,  supra  note  4. 

««See  CPB  Letter  No.  3.  supra  note  4:  NAPEX 
Letter,  supra  note  4.  ,\PS  Letter,  supra  note  4.  For 
example,  one  iiommenter  asserted  that  ii  is  often 
necessary  to  prepare  two  sets  of  transfer  documents 
tc  effect  tran.sacrions  because  many  general  partners 
refuse  to  honor  the  N.\SDs  forms  NAPEX  Letter. 
supra  note  4. 

•""NASD  Response,  supra  note  5 

■■"See  Securities  Exchange  .^ct  Release  No.  38042 
(Dec.  n.  1996).  61  FR  66339  (publishing  notice  of 
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V.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirement  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association. 
Specifically,  the  Commission  believes 
the  proposed  rule  change  is  consistent 
with  Section  15A(b|(6)  ^'  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts,  to 
perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  to  protect 
investors  and  the  public  interest.  In 
maJting  this  finding,  the  Commission 
notes  that  the  proposal  should  promote 
more  efficient  regulation  of  the  DPP 
market,  as  well  as  mhance 
transparency,  liquidity,  and  competition 
in  that  market. ^^  j^f,  Commission  also 
believes  the  proposed  rule  change  is 
consistent  with  Section  15A(b)(2)  " 
because  it  improves  the  NASD's  ability 
to  regulate  the  DPP  market  by  increasing 
its  surveillance  capabilities. '>'» 

During  the  1980s,  over  S150  biUion  of 
public  limited  partnership  interests 
were  sold  to  approximately  eleven 
million  U.S.  investors,  most  of  whom 
were  retail  investors  with  an  average 
investment  often  thou.sand  dollars.^^ 
Investors  usually  purchased  these 
securities  with  the  understanding  that 
they  were  long-term,  illiquid 
investments  to  be  held  until  the  holding 
period  expired  and  the  partnership  was 
liquidated.^  The  holding  period  of 


File  No.  SR-NASD-96-J2).  Currently,  NASD  Rule 
11580  does  not  allow  NASD  members  to  modifv'  the 
NASD's  standardized  forms  concerning  limited 
partnership  interests 

"15  use.  780-3rt)ll61. 

"15  t'.S.C.  7Sclf]  (as  added  hv  the  'National 
Securities  Markets  Improvement  ,\ct  of  1996"). 

"15  use.  780-3(bi(21. 

'*The  Commission  notes  that  the  proposal  also 
promotes  many  of  the  same  policy  considerations 
Congress  found  appropriate  for  the  development  of 
the  National  Market  System.  For  example,  the 
proposal  should  improve  the  efficiency  of  DPP 
market  operations,  broaden  the  distribution  of 
market  information,  enhance  the  .SASD's  market 
oversight  capabilities,  and  foster  competition 
among  market  participants  through  the  use  of  new 
data  processing  and  communications  techniques. 
See  15  U.S.C.  78k-l(a)(li. 

"  Senate  Comm  on  Banking,  Housing,  and 
L'rban  Affairs.  Lunited  Partnership  Rollup  Peform 
Act  of  1993.  S  Rep  .Vo  121    103d  Cong.  Isl  Sess.. 
4  (1993).  See  also  Deborah  A.  DeMott.  Rollups  of 
Limited  Partnerships  Questions  of  Regulation  and 
Fairness.  70  Wash   I '  L.Q  617  (1992)  in  Umited 
Partnerships  Hearings  on  HR  6i7  Beiore  the 
Subcomm  on  Telecommunications  and  Finance  of 
the  House  Committee  on  Energy  and  Commerce. 
103d  Cong.  1st  Sess.  114-15  (1993)  (classifying  the 
limited  partnership  interests  sold  by  broker-dealers 
as  an  overwhelmingly  "retail  '  product  because  8 
million  of  the  11  million  purchasers  of  these 
securities  were  individual  investors!. 

^  House  Comm  on  Energy  and  Commerce. 
Limited  Partnership  Rollup  Reform  Aa  of  1993. 
HR  Rep  No  21.  103  Cong..  1st  Sess..  7  (1993); 


many  of  these  securities,  however,  had 
to  be  extended  beyond  the  originally 
anticipated  five  to  ten  year  holding 
period  due  to  weakness  in  the 
underlying  value  of  many  partnership 
assets.  This  extended  holding  period 
has  contributed  to  the  development  of  a 
viable  secondary  market  for  DPP 
securities.'^  Given  the  size  and  nature  of 
this  market,  it  is  important  that  it 
operate  efficiently  and  fairly.  In  this 
regard,  the  proposal  represents  a 
positive,  evolutionary  change  in  the 
DDP  market.^*  It  increases  transparency 
without  adversely  affecting  the  tax 
status  of  the  quoted  securities  or 
inhibiting  the  clearance  and  settlement 
process. 

A.  Benefits  of  the  Proposal 

By  increasing  transparency,  the 
proposed  rule  change  should  enhance 
investor  protection  and  increase  the 
actual  and  perceived  fairness  of  the  DPP 
market.  The  proposal  should  benefit 
investors  by  improving  their  abilitv  to 
secure  better  prices  in  DPP  transactions 
and  by  making  it  easier  for  them  to 
monitor  the  quality  of  executions  thev 
receive  from  their  intermediaries. 
Moreover,  the  increased  transparency 
should  assist  regulators  by  expanding 
their  market  oversight  capabihties  and 
their  ability  to  monitor  member 
handling  of  DPP  transactions  and 
markups.  Finally,  the  increased 
transparency  should  assist  NASD 
members  to  fulfill  their  regulatory 


Securities  Exchange  Act  Release  No.  29883  (Oct.  30. 
1991),  56  FR  57237  (adopting  rules  intended  to 
enhance  the  quality  of  information  provided  to 
investors  in  connection  with  transactions  involving 
rollups  of  limited  partnerships).  See  also  C  David 
Chase.  Mugged  on  Wall  Street  195  (1987) 
(espousing  the  author's  personal  opinion  that  it  is 
easier  to  divorce  one's  spouse  than  to  separate  from 
a  partnership). 

"The  longer  the  holding  period,  the  more  likely 
an  event  requiring  a  limited  partner  to  sell  his 
interest  will  occur  [e.g..  death,  liquidation  of  an  IRA 
account,  divorce,  or  an  extraordinary  expense  such 
as  a  major  medical  procedure  or  post-secondary 
education).  See  also  NASD  Response,  supra  note  5 
(asserting  that,  in  the  aggregate,  this  market 
transfers  an  estimated  $250  to  $.300  million  worth 
of  DPP  securities  annually). 

'"One  commenter  suggested  that  the  Commission 
delay  its  consideration  of  the  proposed  rule  change 
until  it  hac  rendered  a  decision  regarding  two 
pending  NASD  petitions  for  rulemaking.  See  NPM 
Letter,  supra  note  4  (discussing  the  NASD's 
pending  rulemaking  petitions  concerning  the 
applicability  of  Rules  lOb-17.  17Ad-2.  17Ad-3, 
17Ad-4.  and  17Ad-6  to  the  DPP  market).  The 
NASD  withdrew  its  request  concerning  the 
modification  of  SEC  transfer  agent  rules  under 
Section  17Aof  the  Act  on  December  23.  1996  See 
letter  from  Suzanne  E.  Rothwell,  Associate  General 
Counsel.  NASD  Regulation.  Int..  to  Jonathan  G 
Katz.  Secretary.  SEC.  dated  December  20.  1996  (File 
No.  4-387)  Although  the  pending  rulemaking 
petition  addresses  important  issues,  the 
Commission  believes  the  issues  presented  in  the 
proposed  rule  change  mav  be  addressed 
independently  of  those  matters. 


responsibilities  and  help  prevent 
overreaching  by  certain  members  of 
other,  previously  less  informed 
members. 

In  addition,  the  proposal  should 
promote  liquidity  in  the  DPP  market  by 
encouraging  greater  investor 
participation. 59  For  example,  a  more 
transparent  market  can  reduce  trading 
costs  by  decreasing  spreads  and,  as 
noted  previously,  facilitate  the 
investors'  ability  to  monitor  the  quality 
of  executions  they  receive.  This  should 
foster  investor  confidence  in  the  DPP 
market  and,  as  a  result,  investors  should 
be  more  willing  to  participate. *'°  This 
increased  participation  should  elevate 
the  level  of  liquidity  in  the  DPP 
market.^' 


'•''See  Securities  Exchange  Act  Release  No. 
37619A.  61  FR  48289  n.58.  n.l22  (Sept.  12.  1996) 
(adopting  the  "Order  Execution  Obligation  Rules" 
and  noting  that  past  Commission  enhancements  to 
transparency  have  resulted  in  improved  liquidity). 
One  commenter  claimed  that  the  proposal  will 
harm  liquidity  because  it  will  reduce  spreads 
which,  in  turn,  will  decrease  members' 
compensation  and.  ultimately,  cause  market 
participants  to  reevaluate  the  services  that  they 
wish  to  provide.  .NAPEX  Letter,  supra  note  4  The 
Commission  recently  addressed  a  similar  concern 
in  connection  with  its  adoption  of  the  Order 
Execution  Obligation  Rules.  By  mandating  the 
display  of  customer  limit  orders  undermost 
circumstances,  the  Commission  recognized  that 
increased  transf>arencv  may  reduce  market  maker 
profits  through  the  narrowing  of  spreads  and.  as  a 
result,  may  force  less  efficient  competitors  to  stop 
making  markets  in  some  of  the  securities  that  they 
then  quoted.  Nevertheless,  the  Commission  did  not 
believe  the  Order  Execution  Obligation  Rules  would 
have  a  significant  negative  impact  on  the  market 
because  customers  are  the  ultimate  source  of 
liquidity  for  the  markets.  Order  Execution 
Obligation  Rules,  supra  note  59.  at  n.ll8.  See  also 
"Why  Protect  Investors?"  Remarks  by  SEC 
Chairman  Arthur  Levitt  Before  the  Commonwealth 
Club.  San  Francisco.  California  (May  17.  1996) 
available  on  SEC  World  Wide  Web  site  at 
" www. sec.gov /news/spchindx.htm«chair"  (noting 
that  a  market  can  exist  without  brokers,  but  it 
cannot  exist  without  investors).  Similarly,  the 
Commission  believes  the  proposal's  benefits  of 
increased  investor  protection,  elevated  liquidity, 
and  improved  efficiency  outweigh  its  associated 
costs,  including  the  potential  loss  of  liquidity 
provided  by  market  makers. 

''"One  commenter  expressed  concern  that 
approval  of  the  proposal  will  cause  the  volume  of 
DPP  transactions  to  explode  and  unduly  exacerbate 
certain  clearance  and  settlement  issues  that 
currently  exist  in  this  market.  See  NPM  Letter 
supra  note  4.  So  also  Muth  et  al..  supra  note  43 
(detailing  the  complicated  clearance  and  settlement 
process).  The  Commission  disagrees.  Although 
more  investors,  traders,  and  dealers  may  be  willing 
to  participate  in  a  fairer,  more  transparent,  more 
competitive  DPP  market,  any  potential  increase  in 
the  volume  of  transactions  that  may  occur  in  this 
market  is  limited  by  the  applicable  IRC  provisions 
and  the  rules  and  regulations  promulgated 
thereunder.  Furthermore,  this  inhibition  on  volume 
should  prevent  these  long-term  investments  from 
being  converted  into  short-term  speculative 
securities  and  minimize  any  potential  effect  on  the 
primary  market  for  DPPs. 

«'  SEC.  Division  of  Market  Regulation.  Market 
2000:  An  Examination  of  Current  Equity  Market 
Developments  IV-3  (Jan.  1994)  ("Market  2000 
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The  proposal  also  fosters  market 

efficiency  by  helping  unite  the 

extremely  fragmented  DPP  market.  The 

current  structure  of  this  market  requires 

the  DPP  securities  be  traded  "in  the 

dark"  (i.e.,  with  little  or  not 

transparency  for  those  trades).  This 

prevents  investors  from  assessing  the 

overall  supply  and  demand  for  a 

particular  DPP  security  and, 

consequently,  hampers  their  ability  to 

determine  that  security's  optimal  price. 

Furthermore,  this  opaque  trading  makes 

price  competition  difficult  and 
inefficient. ^2 

The  proposal  addresses  both  of  these 
inefficiencies.  First,  by  requiring  that  all 
transactions  in  DPP  securities  be 
reported  through  ACT  ^^  and  permitting 
quotes  and  market  information  to  be 
disseminated  via  the  OTC  Bulletin 
Board,  the  proposal  provides  investors 
v«th  valuable  information  that  enhances 
their  ability  to  accurately  determine  the 
current  value  of  a  DPP,  discern  the 
direction  of  recent  trading  activity,  and 
determine  whether  significant  trading  is 
occurring  between,  or  outside  of,  the 
displayed  nonfirm  quotes.  Second,  the 
proposed  rule  change  fosters  price 
competition  in  this  market  ^  because 


Study");  Securities  Exchange  Act  Release  No.  37273 
(June'  4.  1996).  61  FR  29438  (noting  that  the  depth 
and  liquidity  of  any  particular  security  is 
dependent  on  numerous  variables,  including  the 
degree  of  customer  buying  and  selling  interest  in 
the  security  and  the  quality  and  capitalization  of 
the  issuer). 

•'American  Bar  Association.  Committee  on 
Partnerships  and  Unincorporated  Business 
Organizations.  Publicly  Traded  Limited 
Partnership,  39  Bus.  Law.  717-18  (1984) 
(explaining  that  secondary  sales  of  limited 
partnership  often  result  in  a  "haphazard  search"  to 
find  a  buyer  for  the  unit). 

"  See  supra  note  30  (listing  the  limited 
exemptions  from  the  reporting  requirement). 

•■•One  commenter  asserted  that  utilizing  nonfirm 
quotes  and  unpriced  indications  of  interest  will 
encourage  market  participants  to  place  unrealistic 
bids  to  attract  sellers.  See  N.\PEX  Letter,  supra  note 
4.  This  assertion,  however,  overlooks  at  least  three 
policing  mechanisms  inherent  in  a  competitive 
market. 

First,  the  existence  of  other  quotes  limit  the 
ability  of  a  market  participant  to  place  an 
unrealistic  quote  to  attract  interest  and  then  move 
away  form  this  quote  once  negotiations  begin. 
Assume,  for  example  A.  B,  and  C  each  place  a  bid 
on  the  OTCBB  for  a  particular  DPP  at  $1050.  $1025 
and  $1000  respectively.  Naturally,  a  prospective 
seller  would  begin  negotiating  with  the  most 
favorable  bidder,  in  this  case  A.  If  A  attempts  to 
reduce  its  bid  lower  than  $1025.  A  risks  losing  the 
transaction  because  A  does  not  know  B's 
intentions — B  may  be  willing  to  pay  $1025. 

Second,  members  are  under  a  duty  to  provide 
their  customers  with  best  execution  as  to  price, 
NTM-91-69  points  out  that  this  requires  a  member 
to  obtain  quotations  from  at  least  three  dealers  to 
determine  the  best  interdealer  market  price  for  a 
non-Nasdaq  security.  For  example,  if  W.  X.  Y.  and 
Z  each  place  a  bid  on  the  OTCBB  for  a  particular 
DPP  at  $1050.  $1025.  $1000.  and  $975  respectively, 
the  seller's  broker  would  contact,  at  a  minimum.  VV. 
X.  and  Y.  If  W.  X,  and  Y  are  only  willing  to  trade 


pricing  information  will  be  more  readily 
available. ^5 

In  sum,  the  increased  transparency 
should  reduce  the  effects  of 
fragmentation  and  encourage 
competition.^*^  Thus,  the  Commission 
believes  that  proposal's  benefits  of 
increased  transparency  for  the  DPP 
market  outweigh  its  potential  costs.^^ 

B.  Tax  Issues 

Although  most  of  the  comraenters' 
concerns^  are  explicitly  addressed  in 
Treasury  Regulation  1.7704-1.69  the 
NASD  obtained  a  private  letter  ruUng 
that,  among  other  things,  specifically 
addresses  each  of  their  tax  concerns,'" 
In  that  ruUng,  the  IRS  explained  that  (1) 
the  OTCBB  is  not  an  established 
securities  market,  a  secondary  securities 
market,  or  the  substantial  equivalent 
thereof  and  (2)  the  calculations  relating 
to  qualification  for  any  applicable  safe 


at  prices  below  Z's  bid,  the  broker  should  contact 
Z  as  well. 

Third,  the  Commission  notes  that  NASD  Rule 
3310  prohibits  members  from  publishing  any 
quotation  for  any  security  without  having 
reasonable  cause  to  believe  that  such  quotation  is 
a  bona  fide  quotation  and  is  not  published  for  any 
deceptive  or  manipulative  purpose 

"'This  information  will  be  accessible  from  almost 
6,000  Nasdaq  Workstations  and  an  additional 
290.000  market  data  vendor  terminals.  NASD 
Repsonse.  supra  note  5. 

»«  Market  2000  Study,  supra  note  61.  at  FV'-l. 

•^"One  commenter  claimed  thai  the  reporting 
requirement  would  increase  members'  costs  by 
requiring  them  to  procure  additional  equipment. 
See  NAPEX  Letter,  supra  note  4  The  Commission 
does  not  believe  the  proposal  will  have  a  significant 
impact  on  the  NASD's  membership  as  a  whole 
because  this  justifiable  cost  will  be  limited  !o  a 
relaliveiv  small  group  of  members.  Cf  NTM-91-69. 
supra  note  14  (finding  that  the  DPP  maritet  was 
consisted  primarily  of  two  dozen  participants  acting 
as  principal  or  agent):  CPB  Letter  No.  2.  supra  note 
4  (claiming  to  have  effectuated  one-third  of  all 
transactions  reported  to  independent  sources  since 
1992):  NASD  Response,  supra  note  5  (noting  that 
the  NASD  interviewed  all  identifiable  participants 
in  the  secondary  market  for  DPPs).  Moreover,  the 
Commission  notes  that  members  thai  average  five 
or  fewer  trades  per  day  for  the  previous  calendar 
quarter  vfill  not  need  to  acquire  any  additional 
equipment  because  they  may  utilize  the  ACT 
Service  Desk  to  report  their  trades  Proposed  NASD 
Rule  6920.  Thus,  of  this  already  limited  group,  only 
active  members  who  do  not  already  possess  the 
necessary  equipment  will  be  affected  See  also 
supra  note  59  and  accompanying  text  (discussing 
the  costs  associated  with  increased  transparency) 

"'  .\s  noted  above,  the  commenlers  raised  several 
concerns  regarding  the  potential  tax  implications 
they  believed  the  proposed  rule  change  could  have 
Specificallv.  the  commenlers  requested  that:  (1)  the 
NASD  obtain  a  private  letter  ruling  from  the  IRS 
stating  that  the  inclusion  of  a  DPP  on  the  OTCBB 
would  not.  by  itself,  transform  that  DPP  into  a 
publiclv  traded  partnership:  (2)  the  NASD  detail 
what  procedural  protections  were  going  to  exist  to 
ensure  that  the  IRS  safe  harbor  provisions  were  not 
exceeded:  and  (3)  the  NASD  consider  the  potential 
impact  the  proposal  could  have  on  QMSs. 

"^'SeeTreas.  Reg.  §  1.7704-l(j)(2)  (setting  forth  in 
Example  2  a  hypolfcetical  situation  thai  is  virtually 
identical  to  the  NASD's  proposed  rule  change). 

'"IRS  Ruling,  supra  note  37. 


harbor  in  Treasurv'  Regulation  1.7704-1 
or  IRS  Notice  88-75  are  the  sole 
responsibility  of  the  partnerships  whose 
interests  are  traded.^ ^  Thus,  there  is  no 
need  for  the  NASD  to  make  any 
additional  modifications  to  the 
OTCBB. '2 

The  IRS  also  clarified  that  a  QMS  may 
utilize  the  OTCBB  without  jeopardizing 
its  status  as  a  QMS.  as  long  as  the  QMS 
continues  to  comply  with  all  of  the 
applicable  safe  harbor  provisions.'^ 
Hence,  a  member  that  has  made  the 
capital  investment  to  become  a  QMS 
may  enjoy  an  advantage  over  those 
members  that  are  not  a  QMS  because  the 
IRS  regulations  permit  QMSs  to 
facilitate  transactions^intil  the  10% 
QMS  safe  harbor  threshold  is  met.  while 
members  relying  on  the  de  minimis  safe 
harbor  are  capped  at  2%.^*  T^is 
advantage  should  promote  competition 
and  increase  the  market's  liquidity  by 
encouraging  other  NASD  members  to 
become  QMSs 

C.  Clearing  Issues 

1 .  Trade  Reporting 

Notwithstanding  the  unique 
contingencies  that  exist  in  a  DPP 
transaction,  the  Commission  believes  it 
is  appropriate  for  the  NASD  to  require 
its  members  to  report  transactions  in 
DPP  securities  as  soon  as  an  agreement 
to  trade  has  been  reached.  By  reporting 
transactions  by  T-fl ,  the  member  will  be 
reporting  the  current  trading  interest  in 
a  particular  DPP.  If  the  reporting 
requirement  were  postponed  until  the 
date  the  transfer  actually  takes  place, 
investors  would  be  receiving 
information  that  was  several  weeks,  or 
possibly  months,  old.  The  usefulness  of 
such  information  to  parties  attempting 
to  ascertain  the  current  value  of  a  DPP 


■'  IRS  Ruling,  supra  note  37. 

"2  Nevertheless,  the  NASD  has  indicated  that  it 
will  assist  general  partners  by  making  transaction 
data  available  to  them  for  a  nominal  fee.  The 
Commission  notes  however,  that  the  NASD's  rules 
currently  do  not  contain  the  formula  by  which  such 
char,;es  will  be  calculated.  Therefore,  the  S.^SD 
must  sutjmil  a  proposed  rule  change  to  the 
Commission  pursuant  to  Section  19  of  the  Act 
before  charging  such  a  fee.  .Moreover,  given  that  this 
fee  will  be  irafwsed  on  non-NASD  members,  it  must 
tx  submitted  for  full  notice  and  comment  because 
:!  does  not  qualify  for  immediate  effectiveness 
pursuant  to  Section  19{b)(3)(.M  of  the  Act.  See  15 
L^S.C.  78s(b):  Securities  Exchange  .^c1  Release  No. 
35123  (Dec.  20,  19941.  59  FR  66692  (amending  Rule 
19b-4  and  stating  that,  as  a  matter  of  general  policy, 
a  proposed  rule  change  that  establishes  or  changes 
a  fee  applicable  to  nonmembers  must  be  filed  under 
Section  19fbK2)  of  the  Act  for  full  notice  and 
comment). 

"'IRS  Ruling,  supra  note  37 

''*  Certain  transactions,  such  as  those  not 
involving  trading,  air  not  subject  to  a  strict, 
predetermined  cap.  See  supra  notes  23  to  28  and 
accompanying  text  (providing  a  general  explanation 
of  the  IRS  safe  harbor  provisions). 
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is  minimal  when  compared  to 
information  reported  by  T+1.  Moreover, 
reporting  a  trade  when  the  agreement 
occurs,  rather  than  waiting  until  the 
transfer  actually  takes  place,  is 
consistent  with  current  industry 
practice  for  other  securities. 

The  Commission  also  does  not  believe 
it  is  necessary  for  members  to  submit  a 
notice  at  a  later  date  if  a  trade  fails  due 
to  the  unique  post-trade  contingencies 
that  exist  in  the  DPP  market. ^s 
Ultimately,  the  price  of  a  security  is 
determined  by  two  factors:  the  amount 
of  money  a  buyer  is  willing  to  spend  to 
acquire  a  certain  amount  of  a  particular 
security  and  the  amount  of  money  a 
seller  is  wilUng  to  ^cept  to  sell  the 
same  amount  of  that  security.  It  is  this 
information  that  investors  value  the 
most.  The  fact  that  a  transaction  fails  at 
a  later  date  because  a  general  partner 
refuses  to  acknowledge  the  trade  does 
not  disparage  the  quality  of  the 
previously  reported  information 
concerning  current  market  interest.'® 

2.  Implementation 

The  Commission  believes  the  NASD's 
implementation  plan  adequately 
addresses  the  commenters'  concerns. 
The  NASD  intends  to  announce  the 
effective  date  of  the  proposed  rule 
change  in  a  Notice  to  Members  within 
forty-five  days  following  the  date  of  this 
order.  This  effective  date  will  be  no  later 
than  90  days  following  the  pubhcation 
of  that  Notice  to  Members  but.  in  no 
event,  will  the  effective  date  be  sooner 
than  forty-five  days  after  the  date  of  this 
order. ^^  This  implementation  schedule 
should  provide  the  NASD's  members 
with  ample  time  to  procure  any 
necessary  equipment  and  enter  any 
essential  data  into  their  computer 
systems. 

To  facihtate  transaction  reporting,  the 
NASD  has  compiled  a  comprehensive 
list  of  symbols  that  will  be  utilized  by 
members  when  reporting  a  transaction 
through  ACT.^8  jf  g  symbol  does  not 


''Of  course,  members  must  correct  inaccurate 
trade  reports.  For  example,  a  member  must  correct 
a  trade  reporled  at  $680  if.  in  fact,  the  trade  price 
was  S860. 

'"The  Commission  assumes  that  the  parties  are 
bar^ining  in  good  faith  when  they  reach  an 
agrecmeni  that  is  subsequently  reported  through 
.\CV  Cf  NASD  Rule  3310  (prohibiting  members 
from  publishing  the  notice  of  a  purchase  or  sale  of 
any  security  without  having  reasonable  cause  to 
believe  that  such  transaction  was  a  bona  fide 
purchase  or  sale] 
''Amendment  No  l,  iupra  note  6 
'•This  list  will  automatically  be  incorporated 
mto  the  Nasdaq  VVortslations  on-line  symbols 
directory  when  the  proposed  rule  change  becomes 
effective.  If  members  would  like  a  copy  of  this  list 
prior  to  the  proposal's  implementation,  however, 
they  simply  have  to  contact  the  Nasdaq  Market 
Operations  staff  in  Trumbull.  Connecticut,  and  an 
electronic  or  paper  copy  will  be  provided. 


exist  for  a  particular  DPP,  a  member 
simply  calls  the  ACT  Service  Desk 
before  reporting  the  transaction,  and  a 
symbol  will  be  assigned. ^^ 

D.  Amendment  No.  1 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  1 
simply  updates  the  proposal's  internal 
citations  to  conform  with  the  new  rule 
numbering  system  that  was 
implemented  by  the  NASD  after  it  filed 
SR-NASD-96-b8  with  the  Commission. 
Therefore,  the  Commission  believes  that 
granting  accelerated  approval  to 
Amendment  No.  1  is  appropriate  and 
consistent  with  Section  15A  and  Section 
19(bH2)ofthe  Act.80 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rules  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  1  between  the  Commission  and  any 
persons,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  §  552. 
will  be  available  for  inspection  and 
copying  in  the  Commission's  PubUc 
Reference  Room.  Copies  of  such  fifing 
will  also  be  available  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASD-96- 
08  and  should  be  submitted  by  February 
5.  1997. 


"'The  Commission  believes  the  current  six  digit 
format  is  sufficient  to  service  the  DPP  rrarket. 
Contra  NAPEX  Letter,  supra  note  4.  .\fter  polling 
the  major  market  participants,  the  NASD 
represented  that  it  anticipates  approximately  2.00O 
DPP  securities  to  be  quoted  on  the  OTCBB 
Telephone  conversation  between  Andrew  S. 
Margolin.  Senior  Attorney.  The  .Nasdaq  Stock 
Market.  Inc..  and  .^nthony  P  Pecora.  Attorney. 
Division  of  Market  Regulation.  SEC  (Jan.  3.  1996). 
Notwithstanding  that  the  NASD  intends  to  utilize 
the  prefixes  of  "xx."  "yy,"  and  "zz"  to  indicate  DPP 
securities,  the  remaining  four  digits  still  provide 
ample  capacity  because  a  surplus  of  approximately 
86.000  symbols  will  exist  to  accommodate 
unanticipated  or  new  DPP  securities.  In  addition, 
the  Commission  does  not  believe  the  expense 
associated  with  mandating  an  entirely  new. 
expanded  symbol  format  to  ensure  the  symbols 
assigned  clearly  indicate  the  issuer  of  a  particular 
DPP  outweighs  the  potential  ben^ts  such  a 
convenience  would  confer  upon  NASD  members. 

•"15  U.S.C.  70O-3.  78s(b)(2). 


VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.ei  that  the 
proposed  rule  change  (SR-NASD-96- 
08)  is  approved,  including  Amendment 
No.  1  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-896  Filed  1-14-97;  8:45  am] 

BILUNG  CODE  8010-01 -M 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2499] 

Shipping  Coordinating  Committee 
Subcommittee  on  Safety  of  Life  at  Sea 
Working  Group  on  Dangerous  Goods, 
Solid  Cargoes  and  Containers;  Notice 
of  Meeting 

The  Working  Group  on  Dangerous 
Goods,  Solid  Cargoes  and  Containers 
(DSC)  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  (SOLAS)  will  conduct  an 
open  meeting  at  9:30  AM  on  January  31, 
1997,  in  Room  2415,  at  U.S.  Coast  Guard 
Headquarters,  2100  2nd  Street,  S.W., 
Washington,  DC  20593-0001.  The 
purpose  of  the  meeting  is  to  finalize 
preparations  for  the  Second  Session  of 
the  DSC  Subcommittee  of  the 
International  Maritime  Organization 
(EMO)  which  is  scheduled  for  February 
24-28,  1997,  at  the  IMO  Headquarters'in 
London. 

The  agenda  items  of  particular 
interest  are: 

a.  Amendment  29  to  the  International 
Maritime  Dangerous  Goods  (IMDG) 
Code,  its  Annexes  and  Supplements 
including  harmonization  of  the  IMDG 
Code  with  the  UN  Recommendations  on 
the  Transport  of  Dangerous  Goods. 

b.  Implementation  of  Annex  III  of  the 
Marine  Pollution  Convention  (MARPOL 
73/78),  as  amended. 

c.  Development  of  measures 
complementarv  to  the  Irradiated 
Nuclear  Fuel  (INF)  Code. 

d.  Amendments  to  SOLAS  chapters  VI 
and  VII. 

e.  Bulk  carrier  safety:  need  for  fitting 
water  level  alarms  in  cargo  holds. 

f.  Revision  of  the  format  of  the  IMDG 
Code. 

g.  Loading  and  unloading  of  bulk 
cargoes. 

h.  Cargo  securing  manual. 

i.  Reports  on  incidents  involving 
dangerous  goods  or  marine  pollutants  in 
packaged  form  on  board  ships  or  in  port 
areas. 


»' 15  U.S.C.  78sfb)(2). 
"17CFR200.30-3(a)(12). 
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j.  Evaluation  of  properties  of  solid 
bulk  cargoes. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  E.P. 
Pfersich,  U.S.  Coast  Guard  (G-MSO-3), 
2100  Second  Street,  S.W.,  Washington, 
DC  20593-0001  or  bv  calling  (202)  267- 
1577. 

Dated:  Etecember  26.  1996. 
Russell  A.  LaMantia, 

Chairman,  Shipping  Coordinating  Committee. 
|FR  Doc.  97-885  Filed  1-14-97;  8:45  am] 
BILUNG  CODE  4610-07-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Public  Comments  on  the 
Negotiation  of  a  Bilateral  Trade 
Agreement  Between  the  United  States 
and  Laos 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

summary:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  the  United  States 
is  in  the  process  of  negotiating  a 
bilateral  trade  agreement  with  the  Lao 
People's  Democratic  Republic  (Laos). 
USTR  invites  comments  from  the  public 
on  concerns  or  goals  of  U.S.  persons  and 
businesses  with  respect  to  trade  with 
Laos,  and  the  extent  to  which  the 
bilateral  trade  agreement  can  address 
those  concerns  or  help  promote  those 
goals.  Comments  in  particular  might 
address  current  Lao  practices  that  affect 
(a)  market  access  for  U.S.  exports,  such 
as  tariffs  and  non-tariff  measures,  (b) 
trade  and  investment  in  services;  and  (c) 
any  other  measure  that  impedes  trade  in 
goods  and  services  with  the  United 
States.  Comments  received  vdll  be 
considered  in  developing  U.S.  positions 
and  objectives  in  the  process  of 
negotiating  the  bilateral  trade 
agreement. 

DATES:  Comments  should  be  submitted 
on  or  before  noon  on  Monday.  February 
17,  1997. 

ADDRESSES:  Comments  may  be 
submitted  to  Joseph  Damond,  Director 
for  South-East  Asian  Affairs,  Office  of 
the  U.S.  Trade  Representative,  600  17th 
Street,  NW..  Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Damond,  Director  for  Southeast 
Asia,  at  (202)395-6813,  or  Thomas 
Robertson,  Associate  General  Counsel, 
at  (202)395-6800. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  is  currently  in  the  process 


of  negotiating  a  bilateral  trade 
agreement  with  Laos.  One  of  the  central 
elements  of  that  agreement  would  be  a 
bilateral  commitment  to  extend  non- 
discriminatory, most-favored-nation 
treatment  to  the  products  of  the  other 
country.  We  expect  legislative  action  to 
fulfill  this  obligation  on  the  part  of  the 
United  States.  The  agreement  may  also 
address  a  wide  range  of  other  issues, 
including:  (1)  Suspension  or 
termination  for  national  security 
reasons;  (2)  safeguard  arrangements;  (3) 
the  protection  of  intellectual  property 
rights;  (4)  the  settlement  of  commercial 
differences  and  disputes;  (5)  the 
promotion  of  trade;  (6)  consultations;  (7) 
the  grant  of  national  treatment  to  the 
products  of  the  other  country;  (8)  the 
grant  of  trading  rights;  (9)  the 
elimination  of  market  access  barriers 
(e.g.,  tariffs,  import  and  export 
restrictions,  quotas,  licensing 
requirements,  customs  valuation,  and 
fees  and  charges);  (10)  the  transparency 
of  legal  and  regulatory  regimes;  (11) 
state  trading  and  industrial  subsidies; 
(12)  government  procurement;  (13) 
trade-related  investment  measures;  (14) 
trade  in  services;  and  (15)  investment 
restrictions. 

USTR  invites  written  comments  from 
the  public  on  market  access  and  any 
other  issues  to  be  addressed  in  the 
course  of  the  negotiations  with  Laos  on 
the  bilateral  trade  agreement.  All 
comments  will  be  considered  in 
developing  U.S.  positions  and  objectives 
during  these  negotiations  on  each  of  the 
issues  noted  above  or  otherwise  raised 
by  the  public.  Issues  of  interest  might 
include,  but  are  not  necessarily  limited 
to:  (a)  Comments  on  possible  tariff 
reductions  and  the  removal  of  border 
measures  such  as  quotas  or  import 
licensing  requirements;  (b)  uniform 
application  of  the  trading  system;  (c)  the 
provision  of  national  treatment  and 
nondiscriminatory  treatment  for 
imports,  especially  in  the  area  of 
domestic  taxation;  (d)  transparency  in 
application  of  trade  laws  and 
regulations;  (e)  right  of  appeal  in  cases 
involving  application  of  trade  laws  and 
other  laws  concerning  trade-related 
issues,  such  as  protection  and 
enforcement  of  intellectual  property 
rights  (IPR)  and  ser\^ices;  (f)  customs 
processing  issues,  such  as  document 
certification  prior  to  export,  fees, 
customs  valuation,  and  certification 
requirements;  (g)  subsidies  and 
domestic  supports  and  incentives;  (h) 
safeguard  and  unfair  trade  practice 
procedures  applied  to  imports;  (i)  plant, 
animal,  and  human  health  and  safety 
requirements;  (j)  food  standards  and 
other  technical  barriers  to  trade;  (k) 


activities  of  state  trading  enterprises, 
including  restrictions  and  other  trade- 
distorting  practices;  (1)  price  controls 
and  policies;  (m)  government 
procurement  practices;  and  (n)  the 
trade-related  aspects  of  investment 
policies  and  the  protection  and 
enforcement  of  IPRs.  Market  access 
issues  for  services  include,  but  are  not 
limited  to.  the  right  of  estabfishment  for 
U.S.  services  providers,  the  abiUty  to 
provide  ser\'ices  on  a  cross-border  basis, 
and  the  ability  of  persons  to  enter 
temporarily  to  provide  services. 
Information  on  products  or  practices 
subject  to  these  negotiations  should 
include,  whenever  appropriate,  the 
relevant  import  or  export  tariff 
classification  number  used. 

Public  Comment:  Requirements  for 
Submissions 

Comments  must  be  in  English  and 
provided  with  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  pnvileged  or  confidential 
business  information  must  certify  that 
such  information  is  privileged  or 
business  confidential  and  would  not 
customarily  be  released  to  the  pubfic  by 
the  commenting  party.  Privileged  or 
confidential  business  information  musX 
be  clearlv  marked  "BUSINESS 
CONFIDENTL\L"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 
Persons  are  encouraged  to  provide  a 
non-confidential  summar>'  of  the 
information  designated  as  privileged  or 
business  confidential. 

A  person  requesting  that  information 
or  advice  contained  in  a  comment 
submitted  by  that  person,  other  than 
privileged  or  business  confidential 
information,  be  treated  as  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C.  2155) 

(1)  Must  so  designate  that  information 
or  advice; 

(2)  Must  clearlv  mark  the  material  as 
"CONFIDENTTAL"  in  a  contrasting 
color  ink  at  the  top  of  each  page  of 
each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary-  of  the 
information  or  advice. 

USTR  will  maintain  a  file  contaming 
the  public  versions  of  comments, 
accessible  to  the  public,  in  the  USTT^ 
Reading  Room:  Room  101.  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street.  N.W..  Washington  DC 
20508.  The  public  file  will  include  a 
listing  of  any  comments  made  to  USTR 
from  the  public  with  respect  to  the 
proceeding,  i\n  appointment  to  review 
the  public  file  may  be  made  bv  calling 
Brenda  Webb,  (202)  395-6186,  The 
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USTR  Reading  Room  is  open  to  the 
public  from  10  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 

Robert  Cossidy, 

Assistant  U.S.  Trade  Representative  for  Asia 
and  the  Pacific 

IFR  Doc,  97-1018  Filed  1-14-97;  8:45  am] 

ULUNG  COOE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  (AC)  23-15,  Small 
Airplane  Certification  Compliance 
Program 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  issuance  of  advisory 

circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC)  23- 
15.  Small  Airplane  Certification 
CompUance  Program.  The  principal 
certification  activity  of  general  aviation 
airplanes  for  the  past  two  decades  has 
been  directed  toward  sophisticated 
products,  i.e.,  pressurized  single-engine 
airplanes,  twin-engine  turboprop 
airplanes,  and  commuters.  These 
programs  necessitated  the  development 
of  advanced  means  of  compliance.  Over 
time,  these  more  sophisticated 
procedures  became  the  standard  and 
threatened  to  obscure  simpler  means  of 
compliance  that  are  essential  for 
economical  development  of  simple  low 
performance  airplanes.  A  team  of 
industn*'  personnel.  Designated 
Engineenng  Representatives,  and 
Aircraft  Certification  Office  personnel, 
who  were  either  directly  involved  or 
had  access  to  files  related  to 
certification  of  low  performance 
airplanes  during  the  1950-1970  era,  was 
assembled  to  document  the  most 
appropriate  past  practices.  This  AC  is 
the  result  of  the  teams'  effort 

DATES:  Advisory  Circular  2.3-15  was 
issued  on  Januarv'  2,  1997.  bv  the 
Manager  of  the  Small  Airplane 
Directorate.  Aircraft  Certification 
Service,  in  Kansas  City,  Missouri. 

How  to  Obtain  Copies  A  copv  of  AC 
23-15  may  be  obtained  bv  writing  to  the 
U.S.  Department  of  Transportation. 
Subsequent  Distribution  Office, 
Ardmore  East  Business  Center,  3341  Q 
75th  Avenue.  Landover,  MD  20785. 


Issued  in  Kansas  City.  Missouri,  on  January 

2.  1997 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  97-1020  Filed  1-14-97;  8:45  am) 

B4LUNG  COOE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Burlington  Regional  Airport, 
Burlington,  lA 

agency:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  Intent  To  Rule  on 
Application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Burlington 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFRpart  158). 

DATES:  Comments  must  be  received  on 
or  before  February  14,  1997. 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region, 
Airports  Division,  601  E.  12th  Street, 
Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Michael 
R.  Salamone.  Executive  Director,  at  the 
following  address:  Burlington  Regional 
Airport,  2515  Summer  Street, 
Burlington.  Iowa  52601-3330. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Southeast 
Iowa  Regional  Airport  Authority,  under 
§158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandndge,  PFC  Program  Manager, 
FAA,  Central  Region.  601  E.  12th  Street, 
Kansas  City,  MO  64106,  (816)  426-^730. 
The  application  may  be  reviewed  in 
person  at  this  same  location 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites      blic 
comment  on  the  application      impose 
and  use  the  revenue  from  a        '.  at  the 
Burlington  Regional  Airport  under  the 
provisions  of  the  Aviation  Safetv  and 
Capacity  Expansion  Act  of  1990"  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 


On  February  27,  1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  BurUngton. 
Iowa,  was  not  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  Southeast  Iowa  Regional 
Airport  Authority  submitted 
supplemental  information  on  November 
4,  1996,  to  complete  the  application. 
The  FAA  will  approve  or  disapprove  the 
supplemental  application,  in  whole  or 
in  part,  no  later  than  March  4,  1997. 

The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  proposed  PFC:  S3. 00. 
Proposed  charge  effective  date:  July, 
1997. 

Proposed  charge  expiration  date: 
February.  2003. 

Total  estimated  PFC  revenue: 
$460,000. 

Brief  description  of  propo.>ed 
projectlsj:  Install  security  fencing; 
install  fighting,  signage  and  reflectors  on 
Runways  18/36  and  12/30;  acquire 
aircraft  rapid  intervention  firefighting 
vehicle;  update  the  airport  master  plan; 
acquire  Tracts  601,  602,  and  603  in  the 
runway  protection  zone;  replace 
existing  airfield  generator;  rehabilitate 
and  narrow  Runway  12/30;  conduct  a 
feasibility  study  for  Runway  12/30  edge 
drains;  acquire  snow  removal 
equipment;  construct  joint-use  (airport/ 
city)  aircraft  rapid  intervention 
firefighting  equipment  building; 
conduct  new  terminal  feasibility  study; 
rehabilitate  taxilane  and  hangar  taxilane 
road. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
apphcation  in  person  at  the  Burlington 
Regional  Airport. 

Issued  in  Kansas  City,  Missouri  on 
December  2.  1996. 
George  A.  Hendon, 

Manager.  Airports  Division.  Central  Region. 
IFR  Doc  97-1019  Filed  1-14-97;  8:45  am] 

BILUNG  CODE  4910-1J-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Sequoyah  and  LeFlore  Counties,  OK 

AGENCY:  Federal  Highway 
Administration  (FHWA),"D0T. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
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prepared  for  a  proposed  highway  project 
in  Sequoyah  and  LeFlore  Counties. 
Oklahoma. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jim  Erickson,  Division  Administrator, 
Federal  Highway  Administration,  715 
South  Metropolitan  Avenue,  Suite  700. 
Oklahoma  City.  Oklahoma  73108. 
Telephone:  (405)  945-6173. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
Oklahoma  Department  of 
Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  US  Route  59 
(US59)  from  a  two- lane  to  a  four-lane 
facility  from  its  intersection  with  State 
Highway  9  (SH  9),  also  known  as  Sunset 
Comer,  north  to  Interstate  40  (1-40). 

This  facility  has  been  identified  as  a 
Transportation  Improvement  Corridor 
(TIC)  in  the  Statewide  Intermodal 
Transportation  Plan  and  improvements 
to  the  corridor  are  considered  necessary 
to  meet  TIC  policy  as  well  as  present 
and  future  traffic  demands.  Alternatives 
under  consideration  include  (1)  improve 
the  existing  alignment.  (2)  improve  the 
existing  alignment  with  a  new  roadway 
alignment  over  Wild  Horse  Mountain, 
and  (3)  a  new  alignment  corridor  from 
Sunset  Corner  north  to  1-40  just  east  of 
Sallisaw. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Public  meetings  and/or 
public  hearings  will  be  held  in  the 
vicinity  of  the  proposal  in  the  future. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meetings  and/ or 
hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

Issued  on:  January  6. 1997. 
Jim  Erickson, 

FHWA.  Division  Administrator.  Oklahoma 
City,  Oklahoma. 

[FR  Doc.  97-917  Filed  1-14-97;  8:45  am] 
BltUNQ  CODE  4910-22-M 


Federal  Railroad  Administration 
[FRA  Docket  No.  RSGM-8&-6] 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
wth  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  rehef,  the  regulator.'  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief 

Beech  Mountain  Railroad  Company 
(BMRR) 

[Waiver  Petition  Docket  Number  RSGM-96- 
51 

The  BMRR  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223.9  (a),  certified  glazing)  for  its 
two  locomotives,  ALCO  S2  1.000  HP 
#113  and  #115,  buiU  in  the  early  1950s. 

BMRR  is  a  Class  III  railroad  operating 
within  Randolph  and  Upshur  counties 
in  the  state  of  West  Virginia.  According 
to  the  requesting  railroad,  the  crew 
consists  of  five  men  comprised  of  one 
supervisor,  one  engineer,  one  brakeman. 
and  two  track  servicemen.  The  BMRR  is 
privately  owTied  by  Carter-RO.^G  Coal 
Company  (CRCC).  The  purpose  of  the 
BMRJl's  operations  is  to  provide  transfer 
ser\ice  between  the  CSX 
Transportation,  Incorporated "s 
interchange  located  in  Ale.xander.  West 
Virginia,  and  the  CRCC's  Preparation 
Plant  located  in  Star  Bridge.  West 
Virginia.  The  BMRR's  line  transverses — 
without  instances  of  broken  glass  due  to 
projectiles — a  remote  and  isolated  area. 
The  railroad  states  that  locomotives  are 
early  1950  models,  and  installation  of 
the  safety  glazing  would  require 
extensive  and  expensive  refacing  of  the 
locomotive  cabs.  The  BMRR  also  states 
that  all  employees  are  aware  of  this 
request  for  waiver  and  support  it 
without  exception. 
•     Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 


Petition  Docket  Number  RSGM-96-5) 
and  must  be  submitted  in  triphcate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel.  FRA.  Nassif  Building,  400 
Seventh  Street.  S.W..  Washington.  D.C. 
20590.  Communications  received  within 
45  days  of  the  date  of  this. notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable  .■  11  written  communications 
concerning  t.ese  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
file's  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051,  Washir  .;ton,  D.C.  20005, 

Issued  in  Washington.  D.C.  on  January  8, 
1997 

Phil  Olekszyk. 

Deputy  Associate  Admmistrator  for  Safety 
Compliance  a  ■  Program  Implementation. 
IFRDoc   97-958  Filed  1-14-97;  8:45  am) 

BILUNG  CODE  48   >-06-P 

[FRA  Docket  No.  LI-96-Z] 

Petition  for  V  aiver  of  Compliar>ce 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FR.^)  received 
a  request  for  a  waiver  of  compUance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief  the  regulator.'  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Canadian  National  Railroad 

i Waiver  Petition  Docket  Number  LI-96-21 

The  Canadia;   National  Railroad  (CN) 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the 
Locomotive  *"  .fety  Standards,  49  CFR 
229.27  (a)(2)  and  229.29  (a),  concerning 
the  time  interval  provisioie  of  the 
periodic  cleaning,  repairing,  and  testing 
of  locomotive  air  brake  components  for 
all  of  their  locomotives  operating  in  the 
United  States  equipped  vn\h  26L  type 
brake  equipment.  FRA  currently  permits 
railroads  to  operate  locomotives 
equipped  with  26L  type  brakes  for 
periods  not  to  exceed  1,104  days,  before 
performing  the  testing  and  inspection 
required  bv  49  CFR  229.27  (a)(2)  and 
229.29  (a)." 

Transport  Canada  has  now  authorized 
CN  to  operate  its  locomotives  equipped 
with  26L  braking  equipment  on  48- 
month  cleaning  intervals.  The  only 
exceptions  are  two  valves  in  the  system 
(P2A  and  H5)  which  will  remain  on  a 
36-monlh  interval  until  future 
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evaluations  establish  that  desirvd 
improvements  with  the  valves  have 
been  achieved.  According  to  CN,  during 
the  extensive  testing  period,  which 
began  in  1987  and  in\olved 
approximately  1.200  locomotives,  the 
reliability  of  the  braking  systems  was 
never  an  issue,  therefore,  train  operating 
safety  is  not  at  risk.  With  the  high 
number  of  locomotives  operating  in 
international  ser\  ice.  CN  states  that 
managing  two  different  braking  system 
maintenance  intervals  would  be  both 
[iroblematic  and  costly.  Further,  to 
revert  lo  a  36  month  cleaning  interval 
after  almost  ten  years  of  successful 
testing  at  48  month  intervals,  would  not 
provide  any  additional  safety  benefits. 
CN  would  like  the  48-month 
maintenance  interval  to  be  accepted  for 
all  of  their  locomotives  that  operate  in 
the  I'nited  States. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FR.\  does  not  anticipate 
.scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FR.^.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

Ml  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  LI-96-2)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel. 
FTLA.  Nassif  Building.  400  Seventh 
Street.  S  W.,  Washington,  D.C.  20590. 
Comrnunit;ations  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FR.-\  before  Final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable  Ml  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.— 5:00  p.m.)  at 
FR,-\'s  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W..  Room 
7051.  Washington,  D.C.  20005. 

Issued  in  Washington,  D.C.  on  January  8. 

Phil  Olekszyk. 

D'-putv  Associate  Administrator  for  Safety 
Complinncp  <tnd  Program  Implementation. 
IFKD(K    q7-4S7  Filed  1 -14-97:  8:45  am] 

BILUNG  CODE  4910-06-P 


[FRA  Docket  No.  H-92-3] 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  an  extension  of  a  waiver  of 
compliance  with  certain  provisions  of 
its  safety  standards.  The  individual 
petition  is  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Westinghouse  Air  Brake  Company 

[Waiver  Petition  Docket  Number  H-92-31 

In  1992,  the  Westinghouse  Air  Brake 
Company  (WABCO)  was  granted  a 
waiver  for  their  EPIC  microprocessor- 
based  locomotive  braking  equipment 
Specifically,  the  waiver  excludes  1000 
locomotives  equipped  with  EPIC 
braking  equipment  from  the 
requirements  of  49  CFR  229.29  bv 
extending  the  required  time  interval  for 
cleaning,  testing,  and  inspecting 
locomotive  air  brake  valves  from  7.36 
calendar  days  to  five  years.  WABCO 
requests  that  the  waiver  condition 
which  limits  the  number  of  locomotives 
permitted  to  be  equipped  with  EPIC 
microprocessor-based  braking 
equipment,  be  adjusted  to  include  all 
locomotives  in  the  United  States  that  are 
equipped  with  EPIC  3102  and  EPIC  li 
electronic  brake  equipment.  The  EPIC 
3101  series  electronic  brake  equipment 
is  not  included  in  this  request. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  H-92-3)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel. 
FRA,  Nassif  Building.  400  Seventh 
Street.  S.W.,  Washington,  DC.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 


business  hours  (9  a.m.— 5  p.m.)  at  FRA's 
temporary  docket  room  located  at  1120 
Vermont  Avenue,  N.W,,  Room  7051, 
Washington,  D.C.  20005. 

issued  in  Washington,  D.C.  on  januarv  8, 
1997 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
iFR  Doc  97-959  Filed  1-14-97;  8:45  amj 

BILLING  CODE  4910-06-P 


[BS-AP-No.  3393] 

The  New  Orleans  Public  Belt  Railroad; 
Public  Hearing 

The  New  Orleans  Public  Belt  Railroad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
of  the  proposed  discontinuance  and 
removal  of  15  signals  (No.'s  48,  47,  46, 
45,  40,  39,  38.  37,  33,  2,  14,  16.  18.  20. 
and  22)  on  the  two  Running  tracks, 
between  Lamport  Junction,  milepost 
(.0.2  and  East  Bridge  Junction,  milepost 
1.3.0.  in  New  Orleans.  Louisiana. 

This  proceeding  is  identified  as  FRA 
Block  Signal  .Application  Number  (BS- 
AP-No.)  3393. 

The  FRA  has  issued  a  public  notice 
seeking  comments  of  interested  parties 
and  conducted  a  field  investigation  in 
this  matter.  After  examining  the  carrier's 
proposal  and  the  available  facts.  FRA 
has  determined  that  a  public  hearing  is 
necessary  before  a  final  decision  is 
made  on  this  proposal. 

Accordingly,  n  public  hearing  is 
hereby  set  for  9:00  a.m.  on  Wednesday. 
February  19.  1997.  in  the  New  Orleans 
Union  Passenger  Terminal.  Room  201. 
located  at  1001  Loyola  Avenue,  New 
Orleans,  Louisiana.  Interested  parties 
are  invited  to  present  oral  statements  at 
the  hearing. 

The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (Title  49  CFR  Part  211.25).  by 
a  representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversarv 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  f)ersons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  .After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportunity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 
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Issued  in  Washington,  D.C.  on  January  8, 
1997. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation 
[FR  Doc.  97-960  Filed  1-14-97;  8:45  am] 
BILLING  CODE  4910-06-P 


Surface  Transportation  Board 
[STB  No,  MC-F-20903] 

Greyhound  Lines,  Inc.;  Acquisition  of 
Control;  Los  Rapidos,  Inc, 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  application. 

SUMMARY;  Greyhound  Lines,  Inc.  (GLI  or 
applicant),  has  filed  an  application 
under  49  U.S.C.  14303(a)  to  acquire 
control  of  Los  Rapidos,  Inc.  (LRI). 
Persons  wishing  to  oppose  the 
transaction  must  follow  the  rules  at  49 
CFR  1182,  subpart  B.  The  Board  has 
tentatively  approved  the  transaction, 
and,  if  no  opposing  comments  are 
timely  filed,  this  notice  will  be  the  final 
Board  action.  If  opposing  comments  are 
timely  filed,  this  tentative  grant  of 
authority  will  be  deemed  vacated,  and 
the  Board  will  consider  the  comments 
and  any  replies  and  will  issue  a  further 
decision  on  the  application. 
DATES:  Unless  opposing  comments  are 
filed,  this  notice  will  be  effective  March 
3.  1997.  Comments  are  due  by  March  3. 
1997,  and,  if  any  are  filed,  applicants 
may  reply  by  March  17,  1997. 
ADDRESSES:  Send  original  and  10  copies 
of  any  comments  referring  to  STB  No. 
MC-F-20903  to;  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Branch,  1201  Constitution 
Avenue,  N.VV.,  Washington,  DC  20423. 
Also,  send  one  copy  of  comments  to 
applicants'  representative;  Fritz  R. 
Kahn,  Suite  750  West,  1100  New  York 
Avenue,  N.W.,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Berv'l  Gordon,  (202)  927-5660.  ITDD  for 
the  hearing  impaired;  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION:  GLI  (MC- 
1515)  is  a  nationwide  motor  common 
carrier  of  passengers  over  regular  routes 
that  controls  the  following  regional 
interstate  motor  passenger  carriers: 
Texas,  New  Mexico  &  Oklahoma 
Coaches,  Inc.;  Continental  Panhandle 
Lines,  Inc.;  and  Vermont  Transit.  Inc. 
LRI  (MC-293638)  is  a  motor  passenger 
carrier  operating  in  California  in 
interstate  and  foreign  commerce  over 
regular  routes  between:  Los  Angeles  and 
Calexico,  at  the  Mexican  border;  and 
between  Fresno  and  San  Ysidro,  at  the 
Mexican  border.  As  a  result  of  this 


control  transaction,  LRI  will  become  a 
wholly  owned  subsidiary  of  GLI  that 
will  be  controlled  indirectly  through 
Sistema  Internacional  de  Transporte  de 
Autobuses,  Inc.  (SITA),  GLIs  wholly 
owned  noncarrier  subsidiary.  ' 

GLI  states  that  its  aggregate  gross 
operating  revenues,  and  those  of  its 
affiliates,  exceed  the  $2  million 
jurisdictional  threshold  of  49  U.S.C. 
14303(g).  It  asserts  that  acquisition  of 
control  will  stimulate  competition  and 
improve  the  quality  and  adequacy  of 
motor  passenger  service  available  to  the 
Hispanic  segment  of  the  traveling 
public.  Additionally,  it  maintains  that 
the  transaction  will  not  cause  an 
increase  in  fixed  charges  and  that  no 
employees  will  be  adversely  affected. 

Applicant  certifies  that:  (1)  Both  it 
and  LRI  hold  satisfactory'  safety  ratings 
from  the  U.S.  Department  of 
Transportation;  (2)  they  both  have 
sufficient  insurance  to  cover  the 
services  they  intend  to  offer;  (3)  no  partv 
to  the  transaction  is  either  domiciled  in 
Mexico  or  owned  or  controlled  by 
persons  of  that  country';  and  (4) 
approval  of  the  transaction  will  not 
significantly  affect  either  the  qualitv  of 
the  human  environment  or  the 
conservation  of  energy  resources. 
Additional  information  may  be  obtained! 
from  applicant's  representative. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least;  (1)  the 
effect  of  the  transaction  on  the  adequac\ 
of  transportation  to  the  public;  (2)  the 
total  fixed  charges  that  result;  and  (3) 
the  interest  of  affected  carrier 
employees.  We  tentatively  find,  based 
on  the  application,  that  the  proposed 
transaction  is  consistent  with  the  public 
interest  and  should  be  authorized. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  Ordered  • 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  This  notice  will  be  effective  on 
March  3,  1997.  but  will  be  deemed 
vacated  if  opposing  comments  are  filed 
on  or  before  that  date, 

3.  A  copy  of  this  notice  will  be  served 
on  the  Department  of  justice.  Antitnist 
Division,  10th  Street  &  Pennsylvania 
.Avenue,  N.W.,  Washington.  DC.  20530. 

Decided:  lanuarv  6.  1997. 


By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Owen,  and  Commissioner 
Simmons 

Vernon  A.  Williams. 

Secretary 

|FR  Doc  ^7-955  Filed  1-14-97:  8:45  am] 

BILUNG  CODE  4»1»-00-P 

[STB  Finance  Docket  No.  33325] 

Lewis  &  Clark  Railway  Company, 
Lease  and  Operation  Exemption;  In 
Clark  County,  WA 

Lewis  &  Clark  Railway  Companv.  a 
Class  III  rail  carrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.41  to  acquire  from  Clark  County, 
Washington  3.62  miles  of  rail  line  from 
milepost  3.62  at  Rye  to  milepost  0  0  at 
\'ancouver  lunction.  in  Clark  County. 
WA.  Consummation  was  expected  to 
occur  on  or  after  December  24.  1996 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  rey  oke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stqy  the  transaction. 

.■\n  original  a  .d  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No  33325,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary',  Case  Control  Branch, 
1201  Constitution  .Avenue.  N.W  , 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  sen'ed  on 
Fntz  R.  Kahn,  PC,  Suite  750  West, 
1100  New  York  Avenue.  N  W., 
Washington.  DC  20005. 

Decided;  lanuary  8,  1997. 

By  the  Board,  David  M.  Konschnik. 

Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary 

IFR  Doc  9--954  Filed  1-14-97;  8:45  am] 

BILUNG  CODE  4915-0<M> 

[STB  Finance  Docket  No.  33330] 

Union  County  Industrial  Railroad 
Company;  Corporate  Family 
Transaction  Exemption;  West  Shore 
Railroad  Corporation 

Union  County  Industrial  Railroad 
Company  fUCIR)  and  West  Shore 
Railroad  Corporation  (WSRC),'  Class  III 


'  SIT.\  on  December  2.  1996,  entered  into  a  voting 
trust  to  permit  it  lo  acquire  LRI's  slock  prior  to  a 
decision  on  the  merits  of  tliis  application. 


'  UCIR  ana  WSRC  are  owned  and  controlled  by 
Richard  D.  Robey  UCIR  owns  and  operates 
approximately  3.9  miles  of  rail  line  in  the 
Commonwealth  of  Pennsylvania,  which  will  be 
acquired  by  WSRC  in  West  Shore  Railroad 
Corporation — Acquisition  Exemption — Union 
Count\'  Industrial  Failroad  Companv.  STB  Finance 
Docket  No.  33329  (STB  served  Ian.  15,  1997)  WCRC 

CoDtinuad 
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railroads,  have  jointly  filed  a  verified 
notice  of  exemption.  The  exempt 
transaction  is  a  merger  of  WSRC  into 
UCIR. 

The  earliest  the  transaction  could  be 
consummated  was  December  30.  1996. 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

UCIR  will  provide  contmumg  rail 
common  carrier  service  on  the  fines  to 
be  acquired  by  WSRC  in  STB  Finance 
Docket  No.  33329  and  those  previously 
operated  by  WSRC,  The  merger  will 
improve  the  overall  efficiency  of  rail 
operations  and  reduce  costs  associated 
with  two  corporate  entities. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  n80.2(d){3). 
The  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  familv 

Under  49  U.S'C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutorv 
obligation  to  pfotect  the  interests  of  its 
employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  1 1324  and 
1 1325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  onlv,  the 
Board,  under  the  statute,  niav  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  US.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33330,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretarv',  Case  Control  Branch. 
1201  Constitution  Avenue,  N.W  . 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Richard  R.  Wilson,  Esq.,  Vuono  &  Grav. 


2310  Grant  Building.  Pittsburgh,  PA 
15219. 

Decided;  January  6.  1997 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  97-952  Filed  1-14-97;  8:45  am] 

BILLING  CODE  491S-O&-P 


operales  approximately  8,965  miies  of  rail  line  in 
trie  CommonwBalth  of  Pennsvlvania. 


(STB  Finance  Docket  No.  33320] 

Union  Pacific  Railroad  Company; 
Corporate  Family  Exemption;  Missouri 
Pacific  Railroad  Company 

Union  Pacific  Railroad  Company  (UP) 
and  Missouri  l'af;ific  Railroad  Company 
(MP),  Class  I  railroad  affiliates  in  the 
Union  Pacific  System,  have  filed  a  joint 
notice  of  exemption  to  undertake  a 
corporate  family  transaction.  Under  the 
Agreement  and  Plan  of  Merger,  MP  will 
merge  with  and  into  UP,  UP  will  be  the 
surviving  corporation,  and  the  corporate 
existence  of  MP  will  cease  The 
proposed  transaction  was  to  be 
consummated  on  or  about  Januarv-  1, 
1997. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  transaction  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  operating  outside  applicants' 
corporate  family.  The  purpose  of  the 
transaction  is  to  avoid  duplicate 
reporting  requirements,  and  to  achieve 
cost  efficiencies  which  will  result 
through  corporate  simplification, 

.^s  a  condition  to  this  e.xemption,  any 
employees  adversely  affected  by  the 
transaction  will  be  protected  under  New 
York  Dock  Ry  —Control— Broakl\n 
Eastern  Dist..  360  LC.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

.\n  original  and  10  copies  of  all 
pleadi.ngs.  referring  to  STB  Finance 
Docket  No.  33320.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 


1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Robert  T.  Opal.  General  Attomev.  1416 
Dodge  Street,  #830,  Omaha,  NE  68179. 

Decided:  January  8.  1997. 

By  the  board.  David  M  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  97-956  Filed  1-14-97;  8:45  am] 
BILUNG  CODE  491S-00-P 


[STB  Finance  Docket  No.  33329] 

West  Shore  Railroad  Corporation; 
Acquisition  Exemption;  Union  County 
Industrial  Railroad  Company 

West  Shore  Railroad  Corporation 
(WSRC),  a  Class  III  rail  common  carrier, 
has  filed  a  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  approximately 
3.9  miles  of  rail  fine  from  the  Union 
County  Industrial  Railroad  Company 
(UCIR)  between  New  Columbia,  PA  (MP 
169.7).  and  Milton,  PA  (MP  173.6). 
UCIR  will  continue  to  provide  rail 
common  carrier  service  on  behalf  of 
WSRC. 

The  transaction  was  expected  to  be 
consummated  on  or  after  December  31 
1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33329,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423,  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Richard  R.  Wilson,  Esq..  Vuono  &  Gray, 

2310  Grant  Building,  Pittsburgh,  PA 
15219. 

Decided:  January  6.  1997, 

By  the  board.  David  M,  Konschnik, 

Director.  Office  of  Proceedings, 

Vernon  A.  Williams, 

Secretary. 

IFR  Doc,  97-951  Filed  1-14-97;  8:45  am] 
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Food  and  Drug  Administration 

21  CFR  Parts  101,  111,  and  310 
Iron-Containing  Supplements  and  Drugs: 
Label  Warning  Statements  and  Unit-Dose 
Packaging  Requirements;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  101, 111,  and  310 
pocket  Nos.  91P-0186  and  93P-0306] 

Iron-Containing  Supplements  and 
Drugs:  Label  Warning  Statements  and 
Unit-Dose  Packaging  Requirements 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTJON:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing 
regulations  to  require  label  warning 
statements  on  products  taken  in  solid 
oral  dosage  form  to  supplement  the 
dietary  intake  of  iron  or  to  provide  iron 
for  therapeutic  purposes,  and  unit  dose 
packaging  for  iron-containing  products 
that  contain  30  milligrams  (mg)  or  more 
of  iron  per  dosage  unit.  FDA  is  taking 
these  actions  because  of  the  large 
number  of  acute  iron  poisonings, 
including  deaths,  in  children  less  than 
6  years  of  age  attributable  to  accidental 
overdoses  of  iron-containing  products. 
FDA  is  temporarily  exempting  one  form 
of  elemental  iron,  carbonyl  iron,  from 
the  packaging  requirements  of  this  final 
rule.  The  temporary  exemption  will 
automatically  expire  1  year  from  the 
effective  date  of  this  final  rule.  If.  during 
the  temporary  exemption  period.  FDA 
receives  animal  data  that  establish  that 
carbonyl  iron  is  significantly  less  toxic 
than  at  least  one  commonly  used  iron 
salt,  FDA  will  consider  pennanently 
exempting  carbonyl  iron  from  the 
packaging  requirements  of  this  final 
rule. 

DATES:  The  regulation  is  effective  July 
15.  1997.  For  compliance  dates  see 
§§  111.50(b)(1)  and  (b)(2)  and 
310.518(b)(1)  and  (b)(2), 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  S.  Kahl.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3101. 

SUPP1.EMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  October  6. 
1994  (59  FR  51030),  FDA  published  a 
proposed  rule  (the  iron  proposal)  to 
require  label  warning  statements  for 
products  taken  in  solid  oral  dosage  form 
to  supplement  the  dietary  intake  of  iron 
or  to  provide  iron  for  therapeutic 
purposes.  The  proposal  did  not  cover 
liquid  or  powder  forms  of  iron  and  did 
not  bear  in  any  way  on  conventional 
foods  containing  naturally  occurring  or 


added  iron.  FDA  also  proposed 
regulations  to  require  unit-dose 
packaging'  for  iron-containing 
products-  that  contain  30  mg  or  more  of 
iron  per  dosage  unit.^ 

FDA  proposed  these  regulations 
because  of  the  acute  iron  poisonings, 
including  deaths,  in  children  less  than 
6  years  of  age  attributable  to  accidental 
overdoses  of  iron-containing  products. 
The  intent  of  these  proposed  regulations 
was  to  reduce  the  risk  of  accidental  iron 
poisonings  of  young  children  by 
utilizing  FDA's  authority  in  conjunction 
with  the  existing  requirements  of  the 
U.S.  Consumer  Product  Safety 
Commission  (CPSC)  for  child-resistant 
packaging  for  household  substances. 
Since  the  publication  of  the  iron 
proposal.  FDA  has  obtained  information 
from  the  American  Association  of 
Poison  Control  Centers  (AAPCC)  that 
indicates  that  accidental  overdose  of 
iron-containing  products  continues  to 
be  a  problem  in  young  children  (Refs.  1 
and  2).  In  1994.  at  least  3,210  children 
under  5  years  of  age  were  treated  in 
emergency  rooms  for  exposure  to  iron- 
containing  products,  and  two  children 
are  known  to  have  died  following  such 
accidental  overdose. 

The  iron  proposal  responded  to 
citizen  petitions  submitted  by  AAPCC 
(the  AAPCC  petition)  (Docket  No.  9lP- 
0186/CPl)  (Ref.  3);  the  Attorneys 
General  of  34  States,  Commonwealths, 
and  Territories  (the  AG  petition)  (Docket 
No.  93P-0306/CP1)  (Ref.  4):  and  the 
Nonprescription  Dmg  Manufacturers 
Association  (the  NDMA  petition) 
(Docket  No.  93P-0306/CP2)  (Ref.  5). 
These  petitions  requested  that  FDA  take 
action  to  ensure  that  products 
containing  iron  or  iron  salts  do  not  pose 
a  health  hazard  to  young  children  and 
infants. 

In  the  Federal  Register  of  February 
16,  1995  16U  FR  8989).  in  response  to 
the  Dietary  Supplement  Health  and 
Education  Act  of  1994  (DSHEA),  FDA 
published  asupplemental  proposed  rule 
reflecting  a  shift  in  the  agency's 
authority  to  establish  regulations  for 
dietary  supplements. 


'  For  the  purposes  of  this  document  'unit-dose 
packaging"  means  a  method  of  packaging  a  product 
into  a  nonreusable  container  designed  to  hold  a 
single  dosage  intended  for  administration  directly 
from  that  container,  irrespective  of  whether  the 
recommended  dose  is  one  or  more  than  one  of  these 
units. 

'Throughout This  document,  the  term  "iron- 
containing  products"  refers  to  solid  oral  dosage 
forms  of  both  dietary  supplement  and  drug 
products. 

'  In  this  document,  the  term  "dosage  unit"  is  used 
to  denote  the  individual  physical  units  of  the  iron- 
containing  product  such  as  tablets,  capsules, 
caplets.  or  other  physical  forms,  irrespective  of 
whether  one  or  more  than  one  of  these  physical 
units  comprises  the  recommended  dose. 


The  agency  received  over  100 
responses  to  the  iron  proposal  and  the 
supplemental  proposal  with  one  or 
more  comments  each  from  dietary 
supplement,  drug,  and  packaging  trade 
associations;  consumers;  Federal  and 
State  Government  agencies;  State 
attorneys  general;  poison  control 
centers;  the  international  community; 
health  care  providers;  and  dietary 
supplement  and  drug  manufacturers 
and  packers.  Comments  on  the  proposed 
requirement  for  a  warning  statement  on 
iron-containing  products  were  generally 
supportive,  although  many  comments 
disagreed  with  the  specifics  of  the 
agency's  proposed  text  and 
requirements  for  prominence  and 
placement.  Several  comments  stated 
that  firms  already  are  including  a 
voluntary  warning  statement  on  the 
label  of  iron-containing  products. 
Comments  on  the  proposed  requirement 
for  unit-dose  packaging  for  iron- 
containing  products  that  contain  more 
than  30  mg  of  iron  per  dosage  unit  were 
divided  on  whether  the  proposed 
requirement  was  needed  to  ensure  the 
safety  of  these  products,  and  several 
comments  challenged  FDA's  authority 
to  establish  such  regulations. 

II.  Warning  Statement  for  Iron- 
Containing  Products 

A.  The  Proposed  Warning  Statements 

FDA  proposed  to  require  label 
warning  statements  on  iron-containing 
dietary  supplements  and  drug  products. 
FDA  tentatively  concluded  that  the 
warning  statements  should  incorporate 
elements  from  both  the  AG  petition  and 
the  NDMA  petition,  as  well  as  other 
elements  that  are  designed  to  ensure 
that  the  statements  perform  their 
function. 

FDA  proposed  two  warning 
statements — one  statement  for  use  on 
iron-containing  products  packaged  in 
unit-dose  packaging  and  a  slightly 
different  statement  for  use  on  iron- 
containing  products  packaged  in  other 
than  unit-dose  packaging,  e.g..  a 
container  with  a  child-resistant  closure 
(CRC). 

The  proposed  warning  statement  for 
use  on  iron-containing  products 
packaged  in  unit-dose  packaging  reads 
as  follows: 

WARNING — Keep  away  from  children. 
Keep  in  original  package  until  each  use. 
Contains  iron,  which  can  harm  or  cause 
death  to  a  child,  if  a  child  accidentally 
swallows  this  product,  call  a  doctor  or  poison 
control  center  immediately. 

The  proposed  warning  statement  for 
use  on  iron-containing  products 
packaged  in  other  than  unit-dose 
packaging  reads  as  follows; 
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WARNING — Close  tightly  and  keep  away 
from  children.  Contains  iron,  which  can 
harm  or  cause  death  to  a  child.  If  a  child 
accidentally  swallows  this  product,  call  a 
doctor  or  poison  control  center  immediately 

Each  of  these  proposed  warning 
statements  included  a  handling 
instruction  (e.g..  "Close  tightly  and  keep 
away  from  children"),  an  informational 
statement  ("Contains  iron,  which  can 
harm  or  cause  death  to  a  child"),  a 
provisional  statement  ("If  a  child 
accidentally  swallows  this  product"), 
and  an  instructional  statement  ("Call  a 
doctor  or  poison  control  center 
immediately"). 

B.  Focus  Group  Findings 

In  order  to  determine  the  effectiveness 
of  the  proposed  warning  statements  in 
alerting  consumers  to  the  danger  that  an 
accidental  overdose  of  iron  poses  to 
young  children,  FDA  contracted  with 
Macro  International,  Inc..  to  test  several 
different  potential  warning  messages  for 
iron-containing  products  in  a  total  of 
eight  focus  groups.  A  notice  of  the 
availability  of  the  focus  group  report 
was  published  in  the  Federal  Register  of 
May  23,  1995  (60  FR  27321).  The  notice 
invited  the  public  to  comment  on  this 
report.  This  focus  group  research 
supported  the  agency's  tentative 
conclusion,  explained  in  the  iron 
proposal,  that  many  aduhs  are  not 
aware  of  the  danger  that  an  accidental 
overdose  of  iron  poses  to  young 
children. 

In  the  focus  groups,  all  participants 
were  presented  with  an  information 
piece  detailing  the  danger  that  an 
accidental  overdose  of  iron  poses  to 
young  children.  The  information  piece 
contained  statistics  that  showed  that 
accidental  overdoses  of  iron-containing 
products  are  a  leading  cause  of 
poisoning  deaths  in  children  under  the 
age  of  6,  that  illness  can  result  from  the 
ingestion  of  as  little  as  250  mg  of  iron 
in  a  child  weighing  10  kilograms  (kg)  or 
less  (22  pounds  (lb)  or  less)  and  that 
ingestion  of  600  mg  of  iron  has  been 
reported  to  be  fatal  to  children  weighing 
10  kg  or  less.  Half  of  the  eight  groups 
("pre-evaluation  groups")  received  the 
information  piece  before  they  evaluated 
the  warning  messages,  and  the  other 
half  ("postevaluation  groups")  received 
the  information  piece  after  they 
evaluated  the  warning  messages. 
Participants  in  the  postevaluation 
groups  initially  heard  only  a  brief 
statement  about  the  need  for  a 
standardized  warning  statement  on  iron- 
containing  products  and  heard  nothing 
about  the  nature  of  the  hazard  posed  by 
an  accidental  overdose  of  iron- 
containing  products  or  about  the 
number  of  children  who  had  died.  The 


postevaluation  groups  subsequently 
were  given  the  opportunity  to  reevaluate 
the  warning  messages  after  hearing  the 
longer,  more  detailed  information  piece. 

Participants  in  the  postevaluation 
groups  found  warning  messages  such  as 
"iron  can  harm  or  cause  death  to  a 
child"  to  be  unnecessarily  severe,  to  the 
point  that  they  considered  the  messages 
to  be  bizarre  and  unbelievable.  The 
postevaluation  groups  tended  to  like  a 
short  generic  message  that  did  not 
identify  a  specific  hazard.  In  contrast, 
participants  in  the  pre-evaluation 
groups  were  more  accepting  of  stronger 
statements  of  the  hazard  and  tended  to 
prefer  statements  that  used  the  terms 
"death"  or  "fatal" — the  same  statements 
that  the  postevaluation  groups  thought 
were  unacceptably  severe.  When 
participants  in  the  postevaluation 
groups  were  given  infonnation  on  the 
nature  and  magnitude  of  the  hazard 
subsequent  to  their  evaluation  of  the 
various  statements,  they  evaluated  the 
messages  in  the  same  way  as  did  the 
pre-evaluation  groups.  Finally,  when 
asked  for  their  own  suggestions,  groups 
were  virtually  unanimous  in 
recommending  that  the  general  public 
be  better  informed  about  the  dangers  of 
iron-containing  products  to  young 
children. 

Most  participants  in  the  research 
expressed  the  opinion  that  a  good 
warning  statement  includes  at  least 
three  elements:  (1)  A  handling 
instruction  that  the  product  should  be 
kept  out  of  the  reach  of  or  away  from 
children;  (2)  an  informational  statement 
that  the  product  contains  iron,  and  that 
excess  or  large  doses  of  iron  can  harm 
or  cause  death  to  a  child;  and  (3)  an 
instructional  statement  to  call  a  doctor 
or  poison  control  center  immediately  in 
case  of  overdose.  Participants'  choices 
reflected  their  desire  for  a  concise  and 
unambiguous  message  with  some  degree 
of  quantification  about  the  amount  of 
iron  that  must  be  ingested  to  be 
dangerous.  Participants  differed  over  the 
exact  contents  and  order  of  the  wording 
for  a  warning  message  but  agreed  that, 
regardless  of  what  is  eventually 
contained  in  the  message,  it  should  be 
worded  as  succinctly  and  efficiently  as 
possible. 

The  focus  group  research  also 
provided  information  on  the  language  of 
the  handling  instruction  in  the  warning 
statement.  The  focus  group  participants 
did  not  recognize  a  strong  connection 
between  the  informational  statement 
and  the  specific  handling  instruction 
that  they  were  asked  to  evaluate  and 
were  not  very  positive  toward 
statements  such  as  "Keep  in  original 
container"  and  "Close  tightly."  "They 
were  generally  confused  about  how  to 


interpret  "Keep  in  original  package  until 
each  use"  with  respect  to  blister- 
packaged  products.  Participants  did  not 
know  whether  the  statement  meant  that 
they  should  keep  the  product  in  its 
original  box  or  in  its  blister  package. 
The  "Close  tightly"  language  was  seen 
as  too  obvious,  intended  for  products 
without  child-resistant  caps  or  related  to 
product  freshness. 

The  consumer  research  thus  suggests 
that  information  about  the  nature  and 
magnitude  of  the  danger  that  accidental 
overdose  of  iron-containing  products 
poses  to  young  children  is  essential  to 
the  consumer's  understanding  of  the 
warning  statement.  It  also  suggests  that 
the  first  sentence  of  a  warning  statement 
is  likely  to  influence  a  consumer's 
decision  as  to  whether  to  continue 
reading  the  rest  of  the  statement,  and 
that  package-specific  handling 
instructions  are  more  likely  to  confuse 
consumers  than  provide  a  measure  of 
safety.  Finally,  it  evidences  that 
consumers  will  handle  these  products 
appropriately  (i.e.,  by  keeping  the 
products  in  the  original  package  or  by 
keeping  a  bottle  tightly  closed)  if  thev 
are  provided  with  information  on  the 
nature  and  magnitude  of  the  hazard. 

C.  Comments  on  the  Utility  nnd  Scope 
of  the  Proposed  Warning  Statements 

Several  comments  suggested  that  the 
warning  statement  should  appear  on  all 
iron-containing  dietary  supplement  and 
drug  products  rather  than  only  on  solid 
dosage  forms  One  comment  from  a 
State  department  of  health  ser\'ices 
advised  the  agency  that  in  September, 
1993.  a  5-year  old  child  was 
hospitalized  for  a  serious,  though 
nonfatal,  iron  poisoning.  The  iron 
involved  was  in  the  form  of  a  syrup 
prescribed  for  the  victim.  The  comment 
stated  that  the  department  of  health 
ser\'ices  did  not  know  how  many  other 
children  may  have  suffered  injury  as  the 
result  of  ingesting  liquid  iron 
supplements. 

The  agency  appreciates  receiving  the 
information  about  the  accidental 
ingestion  of  a  liquid  iron-containing 
product.  In  the  iron  proposal,  the 
agency  stated  that  it  was  not  aware  of 
incidents  of  poisoning  being  caused  by 
iron-containing  products  in  liquid  or 
powder  form,  and  thus,  it  did  not 
propose  to  cover  liquid  or  powder  forms 
of  iron-containing  products.  The  agency 
stated,  however,  that  it  would  consider 
what  regulatory  action  is  appropriate  to 
take  with  regard  to  iron-containing 
products  in  liquid  or  powder  form  if  it 
becomes  aware  of  information 
indicating  that  these  products  have 
caused  or  can  cause  poisonings  in 
children. 
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The  report  of  a  single  case  in  which 
a  child  was  hospitalized  for  a  serious, 
but  not  fatal,  iron  poisoning  does  not 
justify  a  change  in  the  agency's  tentative 
view  concerning  the  need  for  a  Federal 
regulation  mandating  labeling  for  liquid 
forms  of  iron-containing  products.  .A 
Federal  regulation  is  appropriate  and 
necessary  to  protect  the  public  health 
when  safe  use  of  a  product  cannot  be 
ensured  absent  such  a  regulation.  No 
regulation,  however,  will  guarantee  zero 
risk  from  products  regulated  by  FDA. 
The  existence  of  a  single  case  report  of 
a  serious  poisoning  does  not  establish 
that  illness  or  injury  is  likelv  to 
continue  to  occur.  Rather,  this  single 
case  report  creates  some  ambiguity.  It  is 
not  clear  based  on  this  report  whether 
poisoning  from  liquid  iron-containing 
products  is  an  accident  of  low  frequency 
or  one  that  bears  careful  monitoring. 
Therefore,  in  this  final  rule,  the  agency 
is  not  including  iron-containing 
products  in  liquid  or  powder  form 
within  the  coverage  of  the  labeling 
requirement.  However,  the  agency 
would  consider  extending  the  coverage 
of  the  labeling  and  packaging 
requirements  if  it  receives  persuasive 
information  that  shows  that  accidental 
pediatric  ingestion  of  liquid  or  powder 
iron-containing  products  is  a  problem, 
and  that  a  warning  statement  or  some 
special  packaging  requirement  is 
necessary  to  ensure  safe  use  of  products 
that  contain  either  of  these  forms  of 
iron. 


One  comment  questioned  the 
usefulness  of  a  warning  statement 
because  children  cannot  read.  One 
comment  stated  that  diets -y  supplement 
bottles  are  small,  and  there  is  other 
information  competing  for  attention. 
Another  comment  stated  that  consumers 
have  become  accustomed  to  warning 
statements,  implying  that  warning 
statements  have  become  so  common 
that  their  usefulness  is  diluted.  A 
comment  from  a  dietary  supplement 
manufacturer  stated  that  a  warning 
statement  on  all  products  is  not 
necessary  and  noted  that  the  firm  puts 
warning  statements  on  products  most 
likely  to  be  attractive  to  children. 

FDA  does  not  agree  that  a  warning 
statement  is  not  useful  because  children 
cannot  read.  The  warning  statement  is 
intended  to  be  read  by  adults  so  that  the 
adults  will  understand  the  nature  and 
magnitude  of  the  problem  and  the 
importance  of  keeping  the  product  out 
of  reach  of  children.  FDA  agrees  that 
some  dietary  supplement  and  drug 
bottles  are  small,  and  that  there  is  other 
information  competing  for  attention. 
Nonetheless,  the  public  health 
significance  of  accidental  iron  overdose 
compels  that  manufacturers  overcome 
limitations  in  package  size,  if  any  there 
be.  Therefore.  FDA  expects  that  industry 
will  make  appropriate  revisions  to 
labels  on  small  product  containers  to 
provide  appropriate  space  for  the 
warning  statement. 


FDA  does  not  agree  that  a  warning 
statement  on  iron-containing  products 
would  be  diluted  because  consumers 
have  become  accustomed  to  such 
statements.  The  focus  group  research 
shows  that  consumers  want  a  strong 
warning  on  these  products,  and  that 
consumers  will  heed  the  warning  if 
provided  with  information  describing 
the  nature  and  magnitude  of  the  hazard. 
FDA  disagrees  that  a  warning  statement 
on  all  products  is  unnecessar\-  or  only 
useful  on  products  that  are  attractive  to 
children  because  the  seriousness  of  the 
consequences  of  accidental  overdose 
compel  that  all  products  bear  the 
warning.  Thus,  FDA  finds  no  merit  in 
these  comments. 

D.  Comments  on  the  Text  of  the 
Proposed  Warning  Statement 

FDA  received  a  number  of  comments 
requesting  modification  of  the  wording 
of  the  proposed  warning  statements. 
The  comments  objected  to  the  proposed 
warning  statement  in  three  main 
respects:  (1)  Failure  to  include  the 
concept  of  "overdose;"  (2)  use  of  the 
term  "death:"  and  (3)  use  of  the  phrase 
"keep  away  from  children."  In  response 
to  these  comments,  FDA  is  revising  the 
text  of  the  wording  statement.  Table  1 
of  this  document  provides  a  side-by-side 
comparison  of  the  text  of  the  warning 
statement  in  the  proposed  and  final 
rules. 


Table  i-<:omparison  of  the  Text  of  the  Warning  Statement  in  the  Proposed  and  Final  Rules  ^ 


Element  of  ttie  Statement 


Text  of  ttie  Warning  Statement  in  the  Proposal 


Intormational  statement 
Handling  instruction 


Waming 


Text  of  the  Waming  Statement  in  the  Final  Rule 


Warning 


Provisional  statement  .. 
Instructional  statement 


Contains  iron,  wtiich  can  harm  or  cause  death  to  a     Accidental  overdose  of  iroo-containing  products  is  a 

i^Ji,!   ,   ,     .  ^.^         ^  leading  cause  of  fatal  poisoning  in  children  under  6. 

Keep  away  from  children.   Keep  in  original  package 

until  each  use.^ 

[or] 

Close  tightly  and  keep  away  from  chiWren  ''  

It  a  child  accidentally  swallows  this  product  •  '  * 

•  call  a  doctor  or  poison  control  center  immediately 


iS  i^?c!n°unTK^?e'^ckJgeV'''  '^^  *"  '"^  °"^'  °*  "^  statements  as  they  appear  in  the  final  regulation 
^  For  use  on  non-unit  packages. 


Keep  this  product  out  of  reach  of  chikjren. 

In  case  of  accidental  overdose  '  '  *. 

'  •  •  call  a  doctor  or  poison  control  center  immediately. 


1.  Informational  Statement 

Several  comments  requested  that  the 
wording  of  the  waming  statement  be 
changed  to  refer  to  "large  doses"  of  iron 
or  "excessive  consumption"  of  iron. 
These  comments  maintained  that  the 
proposed  wording  of  the  warning 
statements  implies  that  iron  is  toxic  at 
any  level  of  intake,  even  though  iron  is 
only  dangerous  when  consumed  in 
excess.  Other  comments  stated  that  the 
waming  statements  as  proposed  may 


frighten  and  discourage  appropriate  use 
of  iron-containing  products.  Several 
comments  stated  that  the  es.sence  of  the 
message  should  be  that  "an  overdose  of 
iron  could  be  harmful"  because  this 
would  be  more  consistent  with  FDA's 
stated  objective  for  the  waming 
statement,  which  is  to  ensure  that 
products  containing  iron  or  iron  salts  do 
not  pose  a  health  hazard  to  young 
children  and  infants.  Another  comment 
cited  §  330.1(g)  (21  CFR  330.1(gJ)  as  an 


example  of  a  regulation  that  uses  the 
term  "overdose." 

One  comment  stated  that  the 
proposed  warning  statements  appear  to 
be  too  general  and  are  misleading  to  the 
consumer  as  to  the  actual  danger.  This 
comment  stated  that  it  would  be 
sufficient  to  mention  that  the  products 
could  have  the  negative  effects  only  in 
cases  of  overdose. 

FDA  has  reevaluated  the  proposed 
wording  of  the  waming  statements  in 
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response  to  these  comments  and 
concludes  that  the  proposed  wording 
implies  that  iron  is  inherently  toxic  and 
does  not  inform  consumers  about  the 
actual  nature  of  the  hazard,  i.e.,  an 
accidental  overdose  of  an  iron- 
containing  product.  Iron  itself  is  an 
essential  nutrient  and  is  not  harmful  or 
fatal  unless  consumed  in  large 
quantities,  as  may  occur  in  accidental 
overdoses.  Therefore,  a  statement 
informing  the  consumer  of  the  dangers 
of  an  accidental  overdose  is  a  more 
appropriate  informational  statement 
than  those  in  the  proposed  warning 
statements. 

The  findings  of  the  focus  group 
research  support  this  conclusion.  The 
focus  group  participants'  preferences 
reflect  a  desire  for  some  degree  of 
quantification  about  the  amount  of  iron 
that  must  be  ingested  to  be  dangerous. 
The  term  "overdose"  conveys  a  degree 
of  quantification  that  makes  it  unlikely 
that  consumers  will  mistakenly  infer 
that  usual  or  prescribed  dosages  of  iron- 
containing  products  are  dangerous.  For 
these  reasons,  the  agency  is  revising  the 
informational  statement  to  clarify  that 
the  hazard  is  from  an  accidental 
overdose  of  an  iron-containing  product. 

Several  comments  requested  that  the 
agency  not  use  the  terra  "death"  in  the 
warning  statement  because  it  is  unduly 
alarming  and  too  harsh  and  may  cause 
avoidance  of  iron  supplementation  by 
patient  populations  already  at  risk  for 
low  iron  intake.  One  comment  stated 
that  "death"  may  frighten  or  inflame. 
Another  comment  stated  that  use  of  the 
word  "death"  is  a  departure  from  most 
FDA  warnings  and  from  warnings 
recommended  in  the  citizen  petitions. 

Some  comments  suggested  replacing 
the  term  "death"  with  the  phrase 
"harmful  or  fatal"  because  this  phrase 
conveys  the  danger  of  excessive  iron 
while  not  unduly  alarming  the  general 
population.  A  few  comments  noted  that 
"fatal"  is  the  term  in  the  NDMA 
voluntary  warning  in  use  on  many 
product  labels.  One  comment  cited  the 
agency's  regulations  in  21  CFR 
101.17(b)(1)  (warnings  for  foods  in  self- 
pressurized  containers  with 
hydrocarbon  and  halocarbon 
propellants),  21  CFR  201.314  (warning 
statement  on  over-the-counter  (OTC) 
drugs  containing  salicvlates),  and  21 
CFR  201.319(b)  (warning  labels  on  OTC 
drugs  containing  water  soluble  gums)  as 
precedent  for  use  of  the  word  "fatal." 

FDA  has  reevaluated  the  use  of  the 
word  "death"  in  this  warning  statement 
in  light  of  these  comments.  FDA  sees  no 
reason  to  maintain  the  term  "death"  if, 
as  the  comments  contend,  it  will  unduly 
alarm  consumers,  because  the  term 
"fatal"  means  "cause  death"  (Webster's 


New  Riverside  University  Dictionary,  2d 
ed.,  1988).  Therefore,  FDA  is  revising 
the  informational  statement  to  remove 
the  term  "death"  and  add  the  term 
"fatal." 

As  a  result  of  the  changes  that  the 
agency  is  making  in  response  to  this  and 
the  preceding  comment,  the  revised 
informational  statement  reads: 
"Accidental  overdose  of  iron-containing 
products  is  a  leading  cause  of  fatal 
poisoning  in  children  under  6." 

The  comments  that  requested  that 
FDA  clarif\'  that  the  hazard  was 
associated  with  an  accidental  overdose 
of  iron-containing  products,  rather  than 
consumption  of  iron-containing 
products  under  intended  conditions  of 
use,  made  clear  that  information  about 
the  nature  and  the  magnitude  of  the 
danger  that  accidental  overdose  of  iron- 
containing  products  poses  to  young 
children  is  essential  to  consumer 
understanding  of  the  warning  statement. 
This  concept  was  reiterated  by  the 
consumers  who  participated  in  FDA's 
focus  group  research.  Although 
participants  in  the  consumer  research 
were  divided  over  the  order  of  the 
elements  (informational,  handling, 
provisional,  and  instructional 
statements)  of  the  warning  statement, 
the  consumer  research  supported  a 
conclusion  that  the  first  sentence  of  a 
warning  statement  is  likely  to  infiuence 
a  consumers  decision  as  to  whether  to 
continue  reading  the  res*  of  the 
statement.  Therefore,  in  this  final  rule 
FDA  is  changing  the  sequence  of  the 
sentences  in  the  warning  statement  so 
that  the  informational  statement,  which 
states  the  nature  and  magnitude  of  the 
danger  that  accidental  overdose  of  iron- 
containing  products  poses  to  young 
children,  precedes  the  handling 
instruction. 

2.  Handling  Statement 

FDA  proposed  two  different  handling 
instructions  based  on  whether  the  iron- 
containing  product  was  in  a  unit-dose 
package  or  a  non-unit-dose  package. 
FDA  has  reevaluated  the  need  for,  and 
utility  of,  different  warning  statements 
depending  on  the  type  of  packaging.  As 
already  discussed,  one  of  the  findings  of 
the  focus  group  research  was  that 
package-specific  handling  instructions 
are  more  likely  to  confuse  consumers 
than  provide  a  measure  of  safety. 
Moreover,  FDA  believes  that  consumers 
will  handle  these  products 
appropriately  (i.e.,  by  keeping  the 
product  in  the  original  package  or  by 
keeping  a  bottle  tightly  closed)  if  they 
are  provided  with  the  information  on 
the  nature  and  magnitude  of  the  hazard. 
Therefore,  in  this  final  rule  the  agency 
is  removing  the  proposed  package 


specific  element  of  the  handling 
instruction,  which  necessitated  a 
different  warning  statement  for  produc:1s 
in  unit-dose  packaging  than  for  products 
in  other  than  unit-dose  packaging.  FDA 
is  revising  proposed  §  101.17(e)(1)  and 
proposed  §  310.518(b)  (now 
§  310.518(c))  (21  CFR  310.518(c)))  to 
provide  a  single  required  warning 
statement  for  all  iron-containing 
supplement  and  drug  products  in  solid 
oral  dosage  form  regardless  of  the  type 
of  packaging. 

A  few  comments  objected  to  the 
phrase  "Keep  away  from  children"  and 
suggested  as  an  alternative  the  use  of  the 
phrase  "Keep  out  of  reach  of  children  " 
These  comments  argued  that  it  would  be 
confusing  and  inappropriate  to  say 
"Keep  away  *   *   *"  on  iron-containing 
products  intended  for  children,  and  that 
the  term  "Keep  out  of  reach  *   *   *"is 
a  targeted,  well  understood  statement 
that  clearly  conveys  the  message  that 
children  should  not  be  given  free  access 
to  the  product. 

FDA  has  reevaluated  the  proposed 
language  of  the  handling  statement 
"Keep  away  from  children"  and  agrees 
that  this  statement  may  imply  that  the 
product  is  inherently  toxic  to  children 
Thus,  the  statement  would  be  confusing 
to  consumers  when  used  on  a  bxjttle  of 
tablets  used  by  children.  The  statement 
'Keep  out  of  the  reach  of  children  ' 
states  the  proper  handling  of  the 
product  without  implying  that  the 
product  is  inherently  toxic  under 
intended  conditions  of  use.  Therefore. 
FDA  is  revising  the  proposed  text  of  the 
handling  instruction  to  read  "Keep  this 
product  out  of  reach  of  children"  rather 
than  "Keep  away  from  children." 

Some  comments  suggested  that  FDA 
should  require  two  types  of  warning 
statements  based  on  the  level  of  iron  in 
each  dosage  unit  of  the  product.  These 
comments  suggested  that  products 
containing  higher  doses  of  iron  (such  as 
products  that  contain  30  mg  or  more  of 
iron)  be  required  to  bear  a  warning 
statement,  such  as  the  industry 
voluntary  warning  statement,  and  that 
products  containing  lower  doses  of  iron 
(such  as  multivitamin  products)  be 
required  to  bear  a  more  general  warning, 
such  as:  "WARNING:  Keep  out  of  reach 
of  children.  In  case  of  accidental 
overdose,  contact  a  physician  or  Poison 
Control  Center  immediately."  The 
comments  asserted  that  products 
containing  higher  levels  of  iron  are 
associated  with  a  greater  risk  than 
multivitamin-mineral  products.  In 
contrast,  most  participants  in  the 
agency's  consumer  research  felt  that  a 
single  warning  message  should  be  used 
on  all  iron-containing  products 
regardless  of  the  iron  dose. 
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Iron-containing  produrts  cause  injury, 
including  serious  injury  and  death, 
when  children  gain  uncontrolled  access 
to  them.  As  discussed  in  the  iron 
proposal  (59  FR  ,=)1030  at  510.3R). 
children's  vitamins  were  the  type  of 
product  ingested  in  the  majority  (45  of 
80  or  56  percent]  of  the  cases  of  nonfatal 
pediatric  iron  ingestion  reported  to  the 
CPSC  from  1986  to  1993  Further,  the 
amount  of  iron  that  mav  produce 
symptoms  of  iron  poisoning  (i.e.,  25  mg/ 
kg  of  iron)  for  a  10  kg  child  would  be 
provided  by  as  few  as  25  tablets 
containing  10  mg  of  iron  each  or 
approximatelv  14  tabjets  containing  18 
mg  of  iron  each  (59  FR  50130  at  51041J. 
Ten  and  eighteen  mg  of  iron  are  the 
amounts  typically  contained  in 
children's  and  adult  multivitamin 
supplements  with  iron,  respectively. 

Ingestion  of  as  little  as  650  mg  of  iron 
has  resulted  in  death  (Ref.  6).  This 
amount  of  iron  would  be  supplied  by  65 
tablets  containing  10  mg  of  iron  or  37 
tablets  containing  18  mg  of  iron. 

Based  on  these  data.  FDA  concludes 
that  the  potential  for  poisoning  exists 
with  all  iron-containing  products  in 
solid  oral  dosage  form,  regardless  of  the 
iron  content,  and  that  !al)el  warnmg 
statements  are  necessary  on  all  these 
products.  Therefore,  the  agency  is 
making  no  changes  in  the  warning 
statements  in  response  to  these 
comments. 

3.  Provisional  Statement 

As  already  discussed,  several 
comments  maintained  that  the  proposed 
wording  of  the  warning  statements 
implies  that  iron  is  toxic  at  anv  level  of 
intake,  even  though  iron  is  only 
dangerous  when  consumed  in  excess. 

The  proposed  provisional  statement: 
"if  a  child  accidentally  swallows  this 
product,'   '   *'■  implies  that  iron, 
rather  than  an  overdose  of  iron,  causes 
the  harm  Therefore.  FDA  is  revising  the 
provisional  statement  to  read:  "In  case 
of  accidental  overdose.  *    *   *"to 
convey  that  it  is  an  accidental  overdose 
of  iron  that  requires  attention,  rather 
than  an  accidental  swallowing  of  any 
amount  of  iron. 

4.  Instructional  Statement 

Several  comments  supported  FDA's 
instmctional  statement  to  "call  a  doctor 
or  poison  control  center  immediately  " 
These  comments  concurred  with  FDA 
that  medical  personnel  are  best 
equipped  to  determine  the  significance 
of  the  dose  a  child  has  ingested,  and 
that.  thus,  the  label  should  include  this 
instruction 

One  comment  challenged  FDA's 
proposed  instructional  statement  to 
"call  a  doctor  "  and  suggested  that  the 


instructional  statement  provided  in  the 
voluntary  industry  warning  to  "seek 
professional  assistance"  was  more 
appropriate  because  it  was  already 
understood  and  accepted  when  used  on 
OTC  products.  The  comment  expressed 
the  opinion  that  use  of  the  term  "call  a 
doctor"  would  limit  the  assistance 
options  for  consumers  by  suggesting 
that  only  a  doctor  could  help  them.  The 
comment  pointed  out  that  consumers  in 
FDA's  focus  groups  did  not  express  a 
strong  opinion  either  in  favor  of.  or  in 
opposition  to,  the  substitution  of  the 
phrase  "call  a  doctor"  for  the  common 
phrase  used  on  OTC  products  to  "seek 
professional  assistance." 

FDA  realizes  that  a  professional 
health  care  provider  other  than  a  doctor 
could  provide  assistance  to  a  consumer 
in  the  event  of  accidental  overdose.  FDA 
disagrees,  however,  that  the  word 
"professional"  accurately  conveys  the 
meaning  "medical."  The  information 
that  the  instructional  statement  must 
convey  is  that  consumers  should  seek 
medical  assistance  in  the  event  of 
accidental  overdose.  FDA  sees  no  reason 
to  replace  the  phrase  "call  a  doctor" 
with  the  phrase  "seek  medical 
assistance"  because  consumers  will 
understand  that  "call  a  doctor"  implies 
that  they  should  seek  medical 
assistance,  regardless  of  whether  their 
customary  health  care  provider  is  a 
doctor  or  other  medical  professional, 
and  because  "call  a  doctor"  is  a  more 
succinct  phrase  than  "seek  medical 
assistance."  Therefore,  FDA  is  retaining 
unchanged  the  proposed  instructional 
statement  that  describes  the  appropriate 
action  to  take  when  a  child  accidentally 
consumes  multiple  tablets  ("call  a 
doctor  or  poison  control  center 
immediately"). 

5.  Comments  on  the  Consumer  Research 

FDA  received  only  a  few  comments 
on  the  agency's  consumer  research. 
These  comments  maintained  that  the 
consumer  research  showed  that  the 
agency's  proposed  warning  statement 
was  ineffective. 

FDA  agrees  that  the  consumer 
research  showed  that  the  proposed 
wording  of  the  warning  statement  was 
ineffective  because  the  proposed 
warning  statement  did  not  provide 
adequate  information  about  the  nature 
and  magnitude  of  the  hazard  and  did 
not  provide  such  information  before  the 
handling,  provisional,  and  instructional 
elements  of  the  warning  statement. 
However,  the  revised  language  of  the 
warning  statement  (see  Table  1  and 
discussion  below)  adequately  responds 
to  all  the  concerns  raised  by  the 
comments  and  the  consumer  research. 


6.  Revised  Text  of  the  Warning 
Statement 

Based  on  the  findings  of  the  agency's 
focus  group  research,  the  comments  on 
tho.se  findings,  and  the  comments  on  the 
proposal,  FDA  is:  (1)  Revising  the 
proposed  warning  statement  by 
changing  the  sequence  of  the  sentences 
so  that  the  informational  statement 
precedes  the  handling  instruction;  (2) 
modifying  the  informational  statement 
so  that  it  better  describes  the  nature  of 
the  hazard;  (3)  eliminating  the  two 
different  handling  instructions  based  on 
whether  the  iron-containing  product  is 
in  a  unit-dose  package  or  a  non-unit- 
dose  package;  (4)  modifying  the 
handling  instruction  informing  the 
consumer  that  children  should  not  have 
free  access  to  the  product;  and  (5) 
including  a  reference  to  overdose  in  the 
provisional  statement  regarding  the 
instruction  on  appropriate  action  in 
instances  where  a  child  accidentally 
consumes  multiple  tablets.  FDA  is 
taking  this  action  to  provide  consumers 
with  clear  and  appropriate  information 
on  the  nature  and  magnitude  of  the 
hazard  and  to  clarify  that  the  hazard  is 
not  associated  with  use  of  iron- 
containing  products  under  normal 
conditions.  The  revised  warning 
statement  reads: 

WARNING:  Accidental  overdose  of  iron- 
containing  products  is  a  leading  cause  of  fatal 
poisoning  In  children  under  6  Keep  this 
product  out  of  reach  of  children  In  case  of 
accidental  overdose,  call  a  doctor  or  poison 
control  center  immediately. 

7.  Other  Comments  on  the  Text  of  the 
Warning  Statement 

Several  comments  suggested  that  FDA 
adopt  the  language  of  the  industry 
voluntary  warning  and  stated  that  it  is 
not  apparent  that  FDA's  proposed 
warning  statements  provide  an 
additional  consumer  benefit  over  the 
voluntary  NDMA  warning  statement. 
One  comment  expressed  the  opinion 
that  FDA's  consumer  research 
supported  the  positions  taken  by  NDMA 
regarding  labeling  of  products 
containing  iron  and  did  not  support  the 
warning  statements  proposed  by  FDA. 
The  NDMA  voluntary  warning 
statement  reads  as  follows: 

WARNIl^G:  Close  tightly  and  keep  out  of 
reach  of  children.  Obtains  iron,  which  can 
t>c  harmful  or  fata!  to  children  in  large  doses. 
In  case  of  accidental  overdose,  seek 
professional  assistance  or  contact  a  Poison 
Control  Center  immediately. 

FDA  has  reviewed  the  language  of  the 
suggested  NDMA  voluntary  warning 
statement  in  light  of  the  focus  group 
research.  FDA  agrees  that  none  of  the 
versions  of  warning  statements  tested  in 
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the  focus  groups  performed  any  better 
than  the  industry  voluntary  warning 
statement.  However,  none  of  the 
messages  that  were  tested,  including  the 
industry  voluntary  warning,  performed 
satisfactorily.  The  focus  groups 
perceived  the  industry  voluntary 
warning  statement  to  be  a  standard  kind 
of  warning  about  product  toxicitv. 
Because  such  warnings  are  seen 
frequently  on  many  different  kinds  of 
products  and  provide  little  new  or 
useful  information,  they  fail  to 
command  much  consumer  attention 
(Ref.  7).  The  consumer  research  did  not 
show  that  the  industry-  voluntarv' 
warning  statement  effectively  conveys 
to  consumers  the  nature  of  the  hazard  to 
young  children  presented  by  careless 
handling  and  storage  of  iron-containing 
products. 

The  agency's  modified  warning 
statement  remedies  the  deficiencies 
identified  by  the  consumer  research  in 
the  tested  warning  statements,  including 
the  NDMA  voluntary  warning 
statement,  in  two  ways.  First,  the 
agency's  modified  informational 
statement  stresses  the  nature  and 
magnitude  of  the  hazard  as  one  of 
accidental  overdose.  Second,  by  placing 
the  informational  statement  before  the 
handling  instruction,  the  modified 
informational  statement  will  command 
consumer  attention.  In  contrast,  the  key 
concept  of  overdose  appears  at  the  end 
of  the  informational  statement  of  the 
NDMA  voluntary  warning  statement: 
"Contains  iron,  which  can  be  harmful  or 
fatal  to  children  in  large  doses,"  which 
diminishes  its  impact.  In  addition,  the 
NDMA  voluntan,-  warning  statement 
places  the  informational  statement  after 
the  handling  instruction:  "Close  tightly 
and  keep  out  of  reach  of  children," 
where  it  will  not  command  as  much 
consumer  attention.  FDA  therefore  is 
not  revising  §§  101.17  and  310.518  to 
codify  the  language  of  the  NDMA 
voluntary  warning  statement. 

Several  comments  provided  variations 
of  the  agency's  proposed  warning 
statement  or  the  voluntary  NDMA 
warning  statement  or  their  own  versions 
of  a  suitable  warning  statement. 
Examples  of  these  proposed  variations 
include: 

WARNING.  Keep  all  containers  of  iron- 
containing  products  away  from  chiidrsn  at 
all  times.  Reclose  the  child  resistant  cap 
completely  every  time  after  use.  Keep  in 
original  package  until  each  use.  Iron- 
containing  products  can  harm  or  cause  death 
to  a  child.  Should  you  suspect  a  child  has 
accidentally  swallowed  an  iron-containing 
product  call  a  doctor  or  Poison  Control 
Center  immediately 

WARNING:  Keep  out  of  reach  of  children 
Contains  iron  which  can  harm  or  be  fatal  to 


a  child  in  large  doses.  In  case  of  accidental 
overdose,  seek  professional  assistance  or 
contact  a  poison  control  center  immediately 

FDA  is  not  accepting  any  of  these 
suggested  statements.  All  of  them  share 
one  or  more  fundamental  problems  with 
FDA's  original  proposed  statement  and 
the  industry  warning.  Specifically,  all  of 
these  warning  statements  begin  with  a 
handling  instruction  rather  than  an 
information  statement.  Some  fail  to 
incorporate  the  concept  that  it  is  an 
overdose  of  product  that  is  harmful  and 
would  therefore  lead  to  the 
misconception  that  iron  is  inherently 
harmful.  Because  all  of  the  suggested 
warnings  contain  one  or  more 
fundamental  problems.  FDA  has 
rejected  these  suggested  variations. 
One  comment  requested  that  FD.^ 
strengthen  the  language  of  the  warning 
so  that  it  is  clearly  understood  that  iron 
may  kill. 

FDA  has  considered  this  comment 
and  determined  that  the  new 
informational  statement  that  it  has 
developed  (i.e.,  "Accidental  overdose  of 
iron-containing  products  is  a  leading 
cause  of  fatal  poisonings  in  children 
under  6")  clearly  articulates  and 
strengthens  the  wording  compared  to 
the  wording  in  the  proposal.  Therefore. 
FDA  concludes  that  the  concern 
expressed  by  this  comment  is  fully 
addressed. 

A  comment  from  13  State  Attorneys 
General  stated  that  if  the  term 
"warning"  and  the  treatment-oriented 
information  (i.e.,  the  instructional 
.statement)  are  included  on  the  label  in 
a  prominent  manner,  then  it  is  not 
necessary  to  include  a  reference  to  the 
harm  that  can  come  from  ingestion  of 
large  doses  or  reference  to  the  specific 
consequences.  Other  comments  stressed 
the  importance  of  the  term   "WARNING" 
and  the  importance  of  pri  viding  the 
instructional  reference  to  contact  a 
poison  control  center. 

FDA  agrees  that  the  term 
"WARNING"  and  the  instructional 
statement  advising  that  a  doctor  or 
poison  control  center  be  contacted  are 
necessary  to  alert  the  consumer  to  the 
potential  consequences  of  use  of  the 
product  and  the  need  to  take  immediate 
action.  The  agency  disagrees,  however, 
that  the  informational  statement  is  not 
necessary  when  the  term   "WARNING" 
and  the  instructional  statement  are 
present.  An  informational  statement 
provides  consumers  with  the 
information  they  need  to  readilv 
understand  the  serious  consequences 
that  may  result  if  the  warning  is  not 
heeded.  Therefore,  FDA  is  taking  no 
action  in  response  to  these  comments. 

One  comment  raised  the  concern  that 
the  proposed  warning  statement  ignores 


other  potential  toxicities,  such  as  that 
caused  by  an  overdose  of  vitamin  A,  and 
suggested  replacing  the  proposed  iron- 
specific  warning  statement  with  a 
general  cautionary'  statement  in  bold 
print.  The  suggested  wording  of  this 
general  cautionary  statement  was  "KEEP 
OUT  OF  RF  \CH  OF  CHILDREN.  IN 
CASE  OF  nCCIDENTAL  OVERDOSE, 
CONTACT  A  PHYSICIAN  OR  POISON 
CONTROL  CENTER  IMMEDIATELY." 

The  agency  is  not  adopting  the 
suggestion  to  replace  the  iron-specific 
warning  statement  with  a  general 
warning  statement.  The  agenrv  has  a 
longstanding  policy  of  limiting  the  use 
of  warning  statements  so  that  such 
statements  do  not  become  so  common 
that  they  are  ignored.  The  label  warning 
statement  required  on  solid  oral  dosage 
forms  of  iron-containing  products  is  a 
response  to  an  immediate  public  health 
hazard  of  large  proportions,  the  deaths 
and  injuries  of  children  who 
accidentally  consumed  large  doses  of 
these  products.  Therefore,  the  warning 
statement  is  specifically  worded  to  alert 
consumers  to  the  presence  of  iron  and 
to  the  dangti  that  accidental  overdose  of 
iron  poses  to  young  children 

One  comment  requested  that  the  label 
warning  statement  specifically  state  that 
all  medicines  should  be  stored  in 
original  containers 

As  already  discussed.  FDA  has 
concluded,  based  on  the  results  of 
consumer  focus  groups,  that  such 
specific  handling  instructions  are  more 
likely  to  confuse  consumers  than  to 
provide  an  additional  measure  of  safety. 
Participants  in  the  focus  groups  were 
confused  about  how  to  interpret  "Keep 
in  original  package  until  use"  with 
respect  to  blister-pai:kaged  produrts. 
They  did  not  know  whether  the 
statement  meant  that  they  should  keep 
the  product  in  its  original  box  or  in  its 
blister  package.  Therefore,  the  agency  is 
taking  no  action  in  response  to  this 
comment. 

One  comment  questioned  the  need  for 
a  specific  warning  message  where 
general  messages  already  state  that 
supplements  and  drugs  should  be  kept 
out  of  reach  of  children,  or  the 
packaging  itself  is  child-safe  This 
comment  added  that,  given  these  facts, 
a  specific  warning  message  would 
appear  to  be  more  trade- restrictive  than 
net;essary. 

Dietary  supplements  marketed  in  the 
L'nited  States  are  not  required  to  bear  a 
general  warning  statement  on  the  label. 
Dnig  product  labels  are  required  to  bear 
warnings  that  are  adequate  to  protect 
consumers.  As  stated  in  the  response  to 
a  previous  comment,  general  warning 
statements  fail  to  describe  the  nature  of 
the  specific  and  immediate  hazard  of 
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accidental  iron  overdose  in  young 
children.  Therefore.  FDA  has 
determined  that  the  warning  statement 
specified  in  this  final  rule  responds  to 
the  known  safety  concerns  associated 
with  solid  dosage  form  of  iron- 
containing  products.  The  warning 
statement  will  apply  to  both 
domestically  produced  and  imported 
iron-containing  products. 

In  the  Agreement  on  Technical 
Barriers  to  Trade  from  the  Uruguay 
Round  of  the  multilateral  trade 
negotiations,  "technical  regulation"  is 
defined  as  a: 

Document  which  lays  down  product 
characteristics  or  their  related  processes  and 
production  methods,  including  the 
applicable  administrative  provisions,  with 
which  compliance  is  mandatory.  It  may  also 
include  or  deal  exclusively  with  terminology, 
symbols,  packaging,  markmg  or  labeling 
requirements  as  they  appiv  to  a  product, 
process  or  production  method 

Article  2.2  under  Technical 
Regulations  and  Standards  states: 
■■*   *    *  technical  regulations  shall  not 
be  more  trade-restrictive  than  necessar\' 
to  fulfil  a  legitimate  objective,  taking 
account  of  risks  non-fulfillment  would 
create.  Such  legitimate  objectives  are. 
inter  alia  *    *    *  protection  of  human 
health  or  safety." 

The  warning  statement  for  iron- 
containing  products  is  necessarv'  to 
protect  the  public  health  by  helping  to 
prevent  accidental  poisoning  of  young 
children.  Therefore,  the  agency 
concludes  that  the  warning  statement  is 
neither  trade  restrictive  nor  a  trade 
barrier. 

One  comment  from  a  physician 
recommended  placing  a  "Mr.  Yuk" 
sticker  or  emblem  on  each  bottle  of  iron- 
containing  tablets  because  this  label 
device  is  recognized  by  f;hildren  as  an 
indication  of  poison. 

FDA  disagrees  with  this  comment. 
The  "Mr.  Yuk"  sticker  alerts  children 
that  the  product  is  not  safe  to  eat  Iron- 
containing  products,  when  consumed  in 
appropriate  quantities,  are  safe  to  eat. 
Placing  a  "Mr.  Yuk"  emblem  on  a 
product  such  as  a  bottle  of  children's 
vitamins  would  mean  that  the  label 
would  present  an  inconsistent  message 
that  could  confuse  children  about  what 
is  safe  to  eat  and  what  is  not.  Therefore. 
FDA  is  not  taking  the  action  suggested 
in  this  comment. 

A  few  comments  requested  that  the 
warning  statement  be  accompanied  by  a 
pictograph  to  readily  depict  the  hazard 
and  to  ensure  that  it  will  be  readilv 
understood  by  illiterate  or  non-English- 
speaking  consumers. 

FDA  recognizes  that  a  pictograph  can 
be  useful  to  convey  some  information  to 
consumers.  However,  no  data  were 


submitted  to  show  that  the  message 
could  not  be  communicated  without  a 
pictograph.  Given  this  fact.  FDA  finds 
no  basis  to  require  the  use  of  a 
pictograph.  However.  FDA  would  have 
no  objection  if  manufacturers,  in 
conjunction  with  the  required  message, 
used  a  pictograph  (such  as  a  slash  line 
through  a  picture  of  a  child  with  an 
open  mouth  reaching  for  something)  in 
addition  to  the  required  warning 
statement. 

One  comment  requested  that  FDA 
reconsider  its  position  and  include  the 
physical  consequences  and  symptoms 
that  may  result  from  an  iron  overdose 
on  the  product  package  or  container. 
This  comment  stated  that  adults  will 
readily  understand  consequences  and 
take  effective  action  to  eliminate  the  risk 
of  an  accidental  child  poisoning  based 
on  this  information. 

In  the  iron  proposal  (59  FR  51030  at 
51044).  FDA  stated  that  it  feared  that 
setting  out  this  information  could  lead 
parents  to  conclude  erroneously  that  the 
child  is  not  in  danger  because  he  or  she 
does  not  exhibit  one  of  the  ILsted 
symptoms.  No  information  was 
submitted  in  this  comment  that  would 
cause  the  agency  to  reach  a  different 
conclusion.  Listing  of  symptoms  is 
irrelevant  because  they  may  not  be 
exhibited  by  a  child,  and  the  most 
important  information  is  that  an 
overdose  may  be  fatal.  Moreover,  as 
discussed  above,  FDA  has  revised  the 
warning  statement  to  include  an 
informational  sentence  describing  the 
nature  of  the  hazard  and  providing 
adults  with  information  to  motivate 
them  to  eliminate  the  risk.  Therefore. 
FDA  is  taking  no  action  in  response  to 
this  comment. 

One  comment  requested  that  FDA 
require  that  the  labeling  of  all  iron- 
containing  products  display  the  exact 
name  of  the  iron  ingredient  instead  of 
the  equivalent  amount  of  iron  present  in 
the  product.  The  comment  added  that 
this  information  is  extremely  important 
to  the  medical  professionals  and 
emergency  personnel  who  treat  iron 
poisonings. 

No  action  is  necessarv  in  response  to 
this  comment  because  this  information 
is  already  required  on  the  label  of  food 
products  containing  iron  under  21  CFR 
101.4(b).  which  requires  that  the  "name 
of  an  ingredient  must  be  a  specific  name 
and  not  a  collective  (generic)  name." 
For  dietary  supplements  containing 
iron,  the  ingredient  list  must  include  the 
source  of  the  iron  (e.g..  ferrous  sulfate). 
In  addition,  the  amount  of  iron  must 
also  be  provided  in  the  nutrition 
labeling. 

For  drug  products  containing  iron, 
section  502(e)  of  the  Federal  Food.  Drug, 


and  Cosmetic  Act  (the  act)  (21  U.S.C. 
352(e))  and  21  CFR  201.10  require  a 
label  statement  of  a  drug's  established 
name  and  the  established  name  and 
quantity  of  the  product's  active 
ingredients. 

E.  Appearance  of  the  Warning 
Statement  on  the  Label  of  Iron- 
Containing  Products 

FDA  proposed  in  §§  101.17(e)(2)  and 
310.518(b)(3)  to  require  that  the  warning 
statement: 

'    *   *  appear  prominently  and 
conspicuously  on  the  immediate  container 
labeling  in  such  a  way  that  the  warning  is 
intact  until  all  of  the  dosage  units  to  which 
It  applies  are  used.  In  cases  where  the 
immediate  container  is  not  the  retail  package. 
the  warning  statement  shall  also  appear 
prominently  and  conspicuously  on  the 
principal  display  panel  of  the  retail  package. 
In  addition,  the  warning  statement  shall 
appear  on  any  labeling  that  contains 
warnings. 

1.  Comments  on  Requiring  the  Warning 
Statement  to  Appear  Prominently  and 
Conspicuously  on  the  Immediate 
Container  Labeling 

Several  comments  on  the  labeling 
aspects  of  the  proposed  rule  opposed  or 
questioned  the  agency's  tentative 
conclusion  that  the  warning  statement 
should  be  placed  on  the  principal 
display  panel  (the  PDP)  in  order  to  be 
prominent  and  conspicuous.  Many  of 
these  comments  noted  that  warnings  on 
consumer  products  are  generally  located 
together  on  the  side  or  back  panel,  and 
that  consumers  are  accustomed  to 
finding  warning  information  in  these 
places.  One  comment  argued  that 
placing  the  warning  statement  on  the 
PDP  negates  the  purpose  of  the 
information  panel  (the  EP)  because  the 
traditional  location  for  warning 
statements  is  the  IP,  and  consumers  may 
overlook  a  warning  statement  that  is  not 
in  the  expected  location. 

One  of  the  comments  elaborated  upon 
warning  placement  by  noting  that 
warnings  for  self-pressurized  containers 
and  self-pressurized  containers  with 
halocarbons,  hydrocarbon  propellants, 
or  chlorofluorocarbon  propellants  are 
not  mandated  to  appear  on  the  PDP 
(§101.17(a).  (b),and(c)).  The 
regulations  for  foods  containing 
aspartame  also  dp  not  require  that  the 
warning  statement  for  phenylketonurias 
appear  on  the  PDP  (21  CFR 
172.804(e)(2)). 

Most  of  the  participants  in  the  focus 
groups  believed  that  the  warning 
statement  should  go  on  the  back  of  the 
product  rather  than  the  front  of  the 
product.  The  participants  reasoned  that 
the  front  of  the  product  was  used  for 
marketing  purposes,  and  consumers 
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were  used  to  looking  at  the  back  of  the 
product  for  warnings.  The  focus  groups 
also  felt  that  the  "clutter"  on  the  front 
of  the  product  label  might  dilute  the 
warning  message.  Similarly,  several 
comments  pointed  out  that  the 
placement  of  the  warning  statement  on 
the  PDP  would  overcrowd  an  already 
space-limited  PDP  and  result  in  a 
diluted  warning  message,  especially  if  a 
smaller  type  size  was  used. 

The  agency  recognizes  that  the  PDP 
space  is  often  ven,'  limited,  and  that 
warnings  plus  other  required 
information  could  crowd  the  PDP. 
Therefore,  in  deciding  how  to  provide 
for  placement  of  the  warning,  the 
agency  reflected  on  two  basic  questions: 
(1)  What  is  the  intent  of  this  regulation? 
and  (2)  Can  the  intent  be  met  by  placing 
the  warning  statement  on  a  panel  other 
than  the  PDP? 

The  agency's  purpose  in  this 
rulemaking  is  to  inform  consumers  of 
the  dangers  to  small  children  from  an 
accidental  overdose  of  a  product  that 
contains  iron.  Because  of  the  serious, 
life-threatening  consequences  of  such  an 
overdo'se,  FDA  tentatively  concluded 
that  warning  statements  are  most  likely 
to  be  read  when  they  are  placed  on  the 
PDP.  This  tentative  conclusion  followed 
the  precedent  established  in  the 
regulations  requiring  warning 
statements  on  the  PDP  of  protein 
products  (§  101.17(d)),  whose  incorrect 
use  can  also  result  in  dire  health 
consequences. 

However,  after  evaluating  the  above 
comments  and  the  results  of  the  focus 
groups,  the  agency  agrees  that  the 
warning  statement  does  not  need  to  be 
placed  on  the  PDP  to  be  effective  in 
informing  consumers  of  the  hazard 
associated  with  overdose.  The  intent  of 
the  regulation  can  be  met  by  placing  the 
warning  statement  on  the  IP.  The  IP  is 
the  traditional  location  for  warning 
statements.  Information  on  the  IP  is 
readily  accessible  to  consumers, 
particularly  when  it  is  presented  in 
accordance  with  graphical  requirements 
that  enhance  its  prominence  (see 
discussion  below).  Therefore,  in  this 
final  rule  the  agency  is  revising 
proposed  §§  101.17(e)  and  310.518(b) 
(now  §  310.518(c))  to  require  that  the 
warning  statement  be  placed  on  the  IP 
of  the  immediate  container  label. 

Several  of  the  comments  remarked 
that  the  proposal  did  not  require  that 
the  warning  statement  be  placed  on  the 
PDP  of  the  immediate  container  if  the 
immediate  container  was  not  the  retail 
package. 

In  the  iron  proposal  (proposed 
§§  101.17(e)(2)  and  310.518(b)(3)),  the 
agency  proposed  to  require  that:  (1)  The 
warning  statement  appear  on  the 


immediate  container  labeling;  (2)  it 
appear  in  such  a  way  that  the  warning 
is  intact  until  all  of  the  dosage  units  to 
which  it  applies  are  used:  and  (3)  if  the 
immediate  container  is  not  the  retail 
package,  the  warning  statement  must 
appear  on  the  PDP  of  the  retail  package. 
FDA  proposed  these  requirements  as  a 
single  regulation  that  would  apply  to 
products  in  unit-dose  packaging,  in 
which  the  immediate  container  labeling 
does  not  have  a  PDP.  as  well  as  products 
in  other  than  unit-dose  packaging,  in 
which  the  immediate  container  label 
does  have  a  PDP.  The  comments  that 
deduced  that  the  proposed  regulation 
did  not  require  that  the  warning 
statement  be  placed  on  the  PDP  of  the 
immediate  container  label  if  the 
immediate  container  was  not  the  retail 
package  indicate  that  the  language  of 
that  single  regulation  did  not  clearly 
articulate  the  agency's  intent,  i.e.,  that 
the  warning  statement  be  on  both  the 
PDP  of  the  retail  package  and  the 
immediate  container  label,  if  there  is 
one. 

Therefore.  FDA  is  revising 
§§101. 17(e)  and  310.518(b)  (now 
§  310.518(c))  to  clarify  where  the 
warning  statement  must  be  placed. 
Specifically,  FDA  is  splitting  the 
applicable  provisions  into  several 
subparagraphs,  which  are  described 
below.  In  addition,  the  agency  has 
revised  the  regulations,  as  already 
discus.sed,  to  require  that  the  warning 
statement  appear  on  the  IP  rather  than 
on  the  PDP. 

In  this  final  rule,  §§  101.17(e)(2)(i) 
and  310.518(c)(2)(i)  require  that  the 
warning  statement  for  iron-containing 
dietarv'  supplements  and  drugs  appear 
"on  the  information  panel  of  the 
immediate  container  label."  Sections 
101.17(e)(2)(ii)  and  310.518(c)(2)(ii) 
provide  that  if  iron-containing 
supplements  and  drugs  are  packaged  in 
unit-dose  packaging,  and  if  the 
immediate  container  bears  'abeling."  but 
not  a  label,  the  warning  statement  must 
appear  "on  the  immediate  container 
labeling."  Sections  101.17(e)(3)  and 
310.518(c)(3)  require  that,  where  the 
immediate  container  is  not  the  retail 
package,  the  warning  statement  for  all 
iron-containing  dietary  supplements 
and  drugs  (i.e..  regardless  of  the  manner 
in  which  the  product  is  packaged) 
appear  "prominently  and  conspicuously 


♦FDA  recognizes  that  the  package  liner  of  a  unii- 
dose  pack.age  thai  bears  no  pri.nted  material  is  not 
lat>eling  and  would  not  need  to  bear  the  warning 
statement.  Given  the  importance  of  the  warning. 
FU,^  hopes  that  this  fact  will  not  cause 
manufacturers  to  cease  putting  printed  material  on 
the  package  liner. 


on  the  information  panel  of  the  retail 
package  label  " 

These  requirements  are  necessarv  to 
ensure  that  t'  e  wammg  statement  is 
seen  by  adults  with  responsibility  for 
proper  storage  of  the  product.  The 
placement  o.  the  warning  statement  on 
the  retail  package  label  will  make  it 
likely  that  the  warning  statement  will  be 
seen  at  the  time  the  product  is 
purchased  to  inform  the  purchaser  of 
the  product's  potential  to  cause 
poisoning  and  of  the  need  to  store  the 
product  properly  when  it  is  brought  into 
the  house.  However,  under  customar>' 
conditions  of    se.  the  retail  container  is 
frequently  disposed  of.  and  individuals 
other  than  the  purchaser  mav  use  the 
product.  Therefore.  FD.'K  is  providing 
that  the  immediate  container  also  bear 
the  warning  if  it  bears  any  labeling  at 
all. 

In  this  final  rile.  §§  101.17(e)(4)  and 
310.518(c)(4)  {   ovidethat  the  warning 
statement  shall  also  appear  on  any 
labeling  that  contains  warnings,  these 
requirements  are  unchanged  from  the 
proposal,  but  they  have  been  moved  to 
a  separate  subparagraph  as  part  of  the 
overall  reorganization  of  §§  101.17(e)(2) 
and  310.518(c)(2). 

2.  Comments  on  Prominence  Through 
Graphical  Requirements 

Several  com.ments  discus.sefl  the  use 
of  graphic  requirements  to  set  the 
warning  statement  apart  from  the  rest  of 
the  label  information.  One  comment 
pointed  out  thL.  a  warning  statement 
can  be  made  prominent  and 
conspicuous  by  graphics  such  as 
surrounding  the  warning  statement  with 
a  box.  printing  the  warning  statement  in 
capital  letters,  printing  the  warning 
statement  in  bold  typeface,  and  using 
contrasting  graphics.  Several  comments 
recommended  that  the  agencv  set 
requirements  for  graphics  and  discussed 
the  need  for  type  size  spet:ifications. 
Another  comment  suggested  that  FDA 
let  the  manufacturers  determine  the 
elements  of  prominence  and 
conspicuousness  needed  to  call 
attention  to  the  warning  statement.  One 
comment  cited  the  saccharin  warning 
requirements  as  an  example  of  a 
warning  statement  with  specific 
contrasting  graphic  requirements. 

Most  of  the  p'  tu:! pants  in  the  focus 
groups  agreed  that  the  warning 
statement  should  be  in  a  boxed  area  to 
separate  it  from  other  information  and 
to  call  attention  to  the  warning  Many 
participants  also  felt  that  printing  the 
warning  statement  in  a  color  that 
contrasts  with  '.le  predominant  color  of 
the  packaging  was  eye-catching.  Other 
graphical  options  considered  by  the 
focus  groups  included  using  contrasting 
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print  and  background,  different  sizes  of 
print,  and  holding  of  the  message. 

In  the  iron  proposal.  FDA  tentatively 
concluded  that  graphical  requirements 
were  not  necessar\'  to  ensure  that  a 
warning  statement  placed  on  the  PDP  is 
prominent  and  conspicuous,  because  no 
data  were  supplied  by  the  petitioners  to 
support  the  use  of  graphics  in  the 
warning  statement,  and  because  the 
protein  products  regulation  that  the 
agency  used  as  a  precedent  did  not 
mandate  specific  graphical 
requirements.  However,  as  discussed 
above,  in  this  final  rule  the  agency  is 
moving  the  loc:ation  of  the  warning 
statement  from  the  PDP  to  the  IP.  The 
agency  agrees  that  use  of  certain 
graphical  requirements  is  an  effective 
approach  to  ensuring  that  the  warning 
statement  is  prominent  and 
conspicuous.  Moreover,  a  warning 
statement  that  appears  on  the  IP.  rather 
than  on  the  PDP,  needs  graphical 
enhancements  to  ensure  that  it  is 
prominent  and  conspicuous  because  the 
IP  generally  is  more  crowded  than  the 
PDP, 

Based  on  the  comments  and  the 
results  of  the  consumer  research,  the 
agency  agrees  that  a  box  enclosing  the 
warning  statement  will  set  the  warning 
statement  apart  from  the  rest  of  the 
label.  FD-^has  used  this  mechanism 
with  the  nutrition  label  in  response  to 
the  directive  in  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  1990 
amendments)  that  the  label  be  readily 
observable  (Pub,  L.  101-535,  section 
2(b)(1)(A)  of  the  1990  amendments). 
Therefore,  the  agency  is  requiring,  in 
§§  101.17(e)(5)  and  310.518(c)(5),  that 
the  warning  statement  for  iron- 
containing  products  be  separated  from 
other  information  by  a  box. 
Manufacturers  may  use  other  graphics, 
in  addition  to  the  box.  if  they  choose  to 
do  so. 

Three  comments  suggested  that  the 
cap  or  the  PDP  of  the  product  bear  a 
symbol  or  statement  informing 
consumers  that  a  new  warning  has  been 
placed  on  the  EP.  For  example,  a 
prominent  flag  or  a  short  statement 
saying  "See  Iron  Warning"  or  "See  New 
Warning"  could  be  printed  prominently 
on  the  PDP. 

FDA  has  decided  not  to  require  a  flag 
or  statement  alerting  consumers  to  the 
new  warning  label.  The  comments  and 
the  results  of  the  consumer  research 
have  convinced  the  agency  that 
consumers  are  already  in  the  habit  of 
looking  at  the  IP  for  important 
information  such  as  warnings,  and  the 
box  around  the  warning  statement  will 
draw  attention  to  it. 


3,  Comments  on  the  Placement  of  the 
Warning  Statement  on  Unit-Dose 
Pac:kaging. 

To  reinforce  the  message  of  the 
warning  after  the  product  is  in  the 
home.  FDA  proposed  (proposed 
§§  101, 17(e)(2)  and  310.518(b)(3)  (now 
§  310.518(c)(3)))  to  require  that  the 
mandatory  warning  statement  appear  on 
the  immediate  container  labeling  in 
such  a  way  that  it  is  intact  until  all  of 
the  dosage  units  to  which  it  applies  are 
used.  This  provision  would  have 
effectively  required  that  unit-dose 
packaged  products  bear  the  warning 
either  directly  on  each  individual  cavity 
of  the  unit-dose  packaging  or  on  some 
section  of  the  unit-dose  packaging  in 
such  a  way  that  separating  an  individual 
cavity  would  not  destroy  the  warning 
label. 

FDA  received  several  comments  on 
this  proposed  requirement.  Comments 
stated  that  the  proposal  was  unclear  as 
to  whether  the  warning  could  appear 
along  the  full  length  of  a  strip  of  unit- 
dose  packaging,  or  whether  it  must 
appear  in  its  entirety  on  each  unit  dose 
(e.g.,  on  each  tablet  in  a  b+ister  pack). 
Several  comments  stated  it  would  be 
physically  impossible  to  place  the  entire 
lengthy  warning  proposed  by  FDA  on 
each  unit  dose  and  still  meet  the 
minimum  type  size  requirements  of  21 
CFR  101.2(c)  or  the  requirements  of  21 
CFR  101.15(a)(6)  that  the  labeling  be 
prominent  and  conspicuous.  One 
comment  stated  that  the  label  space 
available  for  each  cavity  of  a  multipack 
blister  type  unit-dose  package  is  usually 
less  than  1/2  inch  by  1/2  inch  and  if,  as 
proposed,  a  firm  is  required  to  print  the 
entire  warning  statement,  the  print  size 
would  be  so  small  that  it  would  require 
magnification  to  read. 

Several  comments  suggested  that  the 
individual  units  of  a  unit-dose  package 
be  permitted  to  bear  an  abbreviated 
warning  statement  that  alerts  consumers 
to  the  hazard  and  preventive  measures, 
such  as:  (1)  "WARNING— Contains  Iron. 
Keep  Away  From  Children;"  and  (2) 
"WARNING:  Keep  in  Original  Package 
Until  Each  Use.  Keep  Away  from 
Children."  One  comment  also  suggested 
that  it  would  be  helpful  to 
manufacturers  if  FDA  specified  that  the 
abbreviated  warning  could  be  printed 
on  a  strip  or  tab  either  above  or  below 
the  individual  cavities. 

FDA  is  requiring  that  the  warning 
must  appear  on  the  immediate  container 
of  the  product  because,  as  discussed  in 
the  proposal  in  this  proceeding,  reports 
of  2,000  poisonings  in  children  over 
approximately  7  years  provides  strong 
evidence  that  many  adults  are  not  aware 
of  the  potential  for  serious  harm  posed 


by  iron-containing  products.  The  agency 
understands  that  printing  the  entire 
warning  statement  on  each  unit  dose  of 
an  iron-containing  product,  while 
necessary  to  ensure  that  the  warning 
statement  remains  intact  until  all  of  the 
individual  dosage  units  to  which  it 
applied  are  used,  would  present 
problems  in  making  the  warning 
"prominent  and  conspicuous."  FDA 
disagrees,  however,  that  placing  an 
abbreviated  warning  statement  on  each 
cavity  of  a  unit-dose  package  would  be 
effective  in  alerting  consumers  to  the 
risk  that  iron-containing  products  poses 
to  young  children  because,  as  discussed 
above,  FDA  has  concluded  that  an 
informational  statement  that  clearly 
communicates  the  nature  and 
magnitude  of  the  hazard  is  essential  for 
the  warning  statement  to  be  effective. 
Therefore,  the  agency  has  reconsidered 
how  to  achieve  the  intent  of  the 
proposed  regulations  without  requiring 
that  the  warning  statement  remain  intact 
until  all  of  the  dosage  units  to  which  it 
applies  are  used. 

FDA  notes  that,  if  for  example,  the 
full  warning  statement  were  placed  on 
any  side  of  a  package  (i.e.,  above,  below, 
or  on  either  side  of  individual  cavities) 
of  iron-containing  products  in  unit-dose 
packaging  that  contains  multiple, 
individual  unit-dose  packages  that  are 
connected  without  physical 
delineations  (e.g.  perforations)  between 
the  individual  unit-dose  packages, 
would  allow  the  warning  to  remain 
intact  until  all  of  the  dosage  units  to 
which  it  applies  are  used.  Similarly,  for 
iron-containing  products  in  any  unit- 
dose  packaging  (i.e.,  with  or  without 
physical  delineations  between  the 
individual  unit-dose  packages),  multiple 
copies  of  the  warning  statement  across 
the  immediate  container  label  would 
increase  the  likelihood  that  at  least  one 
complete  warning  statement  will  remain 
intact  until  most  of  the  individual  units 
have  been  used.  Although  this  second 
option  could  not  ensure  that  the 
warning  statement  would  remain  intact 
until  all  of  the  dosage  units  to  which  it 
applies  have  been  used,  it  is  clear  that 
options  such  as  this  can  approach,  if  not 
fully  achieve,  the  desired  outcome  of 
the  proposed  regulations. 

Therefore,  in  this  final  rule,  FDA  is 
revising  §  101.17(e)(2)(ii)  to  read: 

If  a  product  is  packaged  in  unit-dose 
packaging,  and  the  immediate  container 
t)ears  labeling,  the  statements  required  by 
paragraph  (e)(1)  of  this  section  shall  appear 
prominently  and  conspicuously  on  the 
immediate  container  labeling  in  a  way  that 
maximizes  the  likelihood  that  the  warning  is 
intact  until  all  of  the  dosage  units  to  which 
it  applies  are  used. 
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FDA  also  is  revising  §  310.518(c)(2)(i)  to 
include  a  parallel  requirement.  The 
revised  wording  of  these  regulations 
makes  clear  that  the  manufacturer  bears 
the  responsibility  to  show  diligence  in 
designing  labeling  that  will  meet  the 
agency's  goal  of  informing  consumers  of 
the  dangers  to  small  children  from  an 
accidental  overdose  of  a  product  that 
contains  iron  but  provides  the 
manufacturer  with  flexibility  in 
determining  how  it  will  do  so. 

4.  Comments  Specific  to  Prescription 
Drug  Products 

One  comment  suggested  that  the 
warning  statement  on  prescription  drug 
products,  if  placed  on  a  label,  should 
contain  a  message  to  the  pharmacist  not 
to  cover  the  weiming  with  the 
prescription  label  so  that  the  warning 
remains  visible  to  the  consumer. 

FDA  believes  that  the  comment  raises 
an  important  point.  However,  the 
agency  expects  that  pharmacists  wall  be 
aware  that  warnings  should  not  be 
covered  by  anything,  not  by  a  price  tag, 
a  pharmacy  label,  or  anything  else. 
Therefore,  FDA  is  taking  no  action  in 
response  to  this  comment. 

III.  Packaging  of  Iron-Containing 
Products 

FDA  also  proposed  to  require  unit- 
dose  packaging  of  iron-containing  drugs 
and  dietary  supplements  with  potencies 
of  30  mg  or  more  of  iron  per  dosage 
unit.  FDA  tentatively  concluded  that 
unit-dose  packaging  of  such  products 
would  contribute  in  a  significant  way, 
over  and  above  the  protection  provided 
by  warning  statements  and  CRP's,  to 
reduce  children's  access  to  potentially 
fatal  doses  of  iron. 

A.  FDA 's  Legal  Authority  to  Establish 
Packaging  Requirements  for  Iron- 
Containing  Products 

Several  comments  questioned  FDA's 
legal  authority  to  establish  regulations 
requiring  packaging  of  dietary 
supplements  and  drugs.  The  comments 
argued  that  Congress  never  authorized, 
and  never  intended,  FDA  to  have  such 
authority  under  the  act.  Moreover,  these 
comments  contended  that  even  if  FDA 
previously  had  such  authority.  Congress 
transferred  this  authority  from  the 
Secretary  of  Health,  Education,  and 
Welfare '(HEW)  (now  Health  and  Human 
Services)  to  the  CPSC  under  the  Poison 
Prevention  Packaging  Act  (PPPA)  (15 
U.S.C.  1471  et  seq.]  when  that  agency 
was  created. 

These  comments  argued  that  the 
language  of  both  the  PPPA  and  the  act 
are  clear  in  expressing  Congress'  intent 
that  FDA  was  not  granted  authority  over 
the  packaging  of  foods  or  drugs  to 


prevent  childhood  poisonings.  These 
comments  contended  that  through 
passage  of  the  Consumer  Product  Safety 
Act  (Pub.  L.  92-573)  (CPSA),  Congress' 
intended  that  CPSC  have  exclusive 
jurisdiction  over  packaging  to  limit 
child  access  to  poisonous  substances. 
These  comments  noted  that  in  enacting 
the  CPSA,  Congress  transferred  from  the 
Secretary  of  HEW  to  CPSC  certain 
functions  under  the  Federal  Hazardous 
Substance  Act  (HSA)  (15  U.S.C.  1261  et 
seq.]  and  the  PPPA.  In  addition,  in 
enacting  the  CPSA,  Congress  transferred 
the  administrative  and  enforcement 
functions  of  the  PPPA  from  the 
Secretarv  of  HEW  to  CPSC  (15  U.S.C. 
2079). 

FDA  disagrees  with  the  comments' 
interpretation  of  the  provisions  of  the 
laws  in  question.  As  discussed  in  the 
iron  proposal  and  the  supplementar\- 
proposal,  FDA's  authority  to  require 
unit-dose  packaging  of  iron-containing 
dietary  supplements  and  drugs  derives 
directlv  from  sections  402(a)(4)  and  (g) 
and  50'l  (a)(2)(A)  and  (a)(2)(B)  of  the  act 
(21  U.S.C.  342(a)(4)  and  (g)  and  21 
U.S.C.  351(a)(2)(A)  and  (a)(2)(B)).  The 
existence  of  other  laws  to  which  foods 
and  drugs  are  subject  does  not  limit 
FDA's  authority  to  fulfill  its 
responsibility  under  the  act  to  help 
ensure  that  foods,  including  dietar>' 
supplements,  and  drugs  are  not 
injurious  to  health. 

FDA  disagrees  with  the  comments 
that  asserted  that  the  agency  has  no 
authority  over  how  food  is  packaged. 
This  claim  is  belied  bv  the  act  itself. 
Section  409  of  the  act'(21  U.S.C.  348). 
although  not  applicable  to  this 
rulemaking,  gives  FDA  authority  to 
prescribe  the  conditions  under  which  a 
food  additive  may  be  safely  used, 
including  packaging  requirements 
deemed  necessary  to  ensure  the  safety  of 
such  use  (section  409(c)(1)(A)  of  the 
act).  Section  721(b)(3)  of  the  act  (21 
U.S.C.  379e(b)(3))  provides  similar 
authority  for  color  additives. 

More  relevant  to  this  rulemaking, 
sections  402(a)(4)  and  501(a)(2)(A)  of 
the  act  provide  that  a  food  or  a  drug  is 
adulterated  if  it  has  been  packed  under 
insanitary'  conditions  wherebv  it  may 
have  been  rendered  injurious  to  health. 
Section  402(a)(4)  has  been  read  broadly 
(see  United  States  v.  S'ova  Scotia  Food 
Products,  Corp..  568  F.2d  240,  247  (2d 
Cir.  1977))  as  a  grant  of  authority  to 
ensure  that  foods  are  not  parked  in  a 
manner,  including  process,  package 
design,  and  packaging  materials,  that 
creates  the  possibility  that  the  foods  will 
cause  harm  under  their  reasonably 
foreseeable  conditions  of  use.  For 
example,  parts  108,  113,  and  114  (21 
CFR  parts  108,  113,  and  114)  address 


the  steps  necessary-  to  ensure  that  the 
packaging  of  low  acid  and  acidified 
foods  does  not  permit  the  outgrowth  of 
botulism,  whose  presence  in  the  food 
would  render  the  food  injurious  to 
health.  Part  110  (21  CFR  part  110) 
defines  current  good  manufacturing 
practice  (CGMP)  for  food  generally,  and 
in  §  110.80(b)(13)  requires  that 
packaging  be  done  in  a  manner  that 
protects  the  food  against  contamination 
and  that  ensures  that  safe  and  suitable 
packaging  materials  are  used  (see  also 
§  110.5(a)(2)).  These  provisions  provide 
authority  for  the  agency  to  require  the 
use  of  packaging  that  is  designed  to  help 
ensure  that  dietary'  supplements  that 
contain  30  mg  or  more  of  iron  per 
dosage  unit  are  not  rendered  injurious 
to  health.  FDA  is  aware  of  no  reason 
why  section  501(a)(2)(A)  of  the  act, 
which  contains  virtually  the  same 
words  as  section  402(a)(4)  of  the  act, 
should  not  be  read  equally  as  broadly. 

Section  501(a)(2)(B)  of  the  act 
provides  that  a  drug  is  adulterated  if  the 
methods  used  in.  or  the  facilities  or 
controls  used  tor.  its  manufacture, 
processing,  packing,  or  holding  do  not 
conform  to.  or  are  not  operated  in 
conformity  with,  CGMP  to  ensure  that 
such  dnig  meets  the  requirements  of  the 
act  as  to  safety  and  has  the  identity  and 
strength,  and  meets  the  quality  and 
purity  characteristics  which  it  purports 
or  is  represented  to  have.  The  agency 
has  determined  that,  under  section 
501(a)(2)(B)  of  the  act.  manufacturers 
are  responsible  for  preventing  certain 
foreseeable  misuse  of  a  drug  product  A 
drug  product  may  be  safe  and  effective 
as  manufactured,  but  used  in  an  unsafe 
and  ineffective  manner  As  discussed 
earlier,  data  demonstrate  that  the 
current  manner  of  holding  products  that 
contain  30  mg  or  more  of  iron  per 
dosage  unit  until  their  use  by  the 
intended  consumer  fails  to  ensure  that 
the  products  will  be  safe  (see  59  FR 
51030  at  51033).  Large  numbers  of 
children  are  ingesting  such  products 
and  suffering  serious  injunes  and  death. 
Because  unit-dose  packaging  technology 
is  available  and  can  reduce  the  danger 
of  iron  poisoning.  CGMP  dictates  that 
such  packaging  be  used  for  products 
containing  more  than  30  mg  of  iron  per 
dosage  unit. 

FDA  concludes  that  unit-dose 
packagmg  will  significantly  reduce  the 
likelihood  of  serious  injuries  to  young 
children.  FDA  finds  that  thi.s  will  be  the 
case  because  unit-dose  packaging  will 
limit  the  number  of  unit  doses  that  a 
child  may  consume  once  it  gains  access 
to  the  product,  not  because  unit-dose 
packaging  will  make  it  any  more 
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difficult  to  open  the  package.'  The 
fewer  the  number  of  tablets  or  capsules 
the  child  consumes,  the  smaller  the 
dose  of  iron  the  child  will  ingest.  The 
smaller  the  dose,  the  lower  the  risk  that 
the  child  will  suffer  serious  injury. 
Thus,  FDA's  unit  dose  packaging 
requirement  will  significantly  limit  the 
likelihood  that  iron  products  containing 
30  mg  or  more  of  iron  per  dosage  unit 
may  be  injurious  to  health  because  the 
requirement  that  the  child  open  each 
package  unit  will  limit  the  amount  of 
iron  that  the  child  can  consume  (see  59 
FR  51030  at  51049).  No  comments 
provided  any  information  to  the 
contrary. 

The  O'SA.  HSA.  and  PPPA  do  not 
prevent  FDA  from  acting.  Foods  and 
drugs  are  neither  consumer  products 
(see  15  U.S.C.  2052(a)(1)(H)  and  (a)(l)(I)) 
nor  hazardous  substances  (see  15  U.S.C. 
1261  (fK2)).  Thus,  the  CPSA  and  HSA 
are  not  relevant  to  this  rulemaking. 
FDA's  action  is  also  not  precluded  by 
the  PPPA  because  FDA  is  not 
establishing  a  special  packaging 
oerformance  standard  for  products  that 
contain  30  mg  or  more  of  iron  per 
dosage  unit.  As  explained  above, 
nothing  in  FDA's  regulation  is  designed 
to  define  or  modify  what  constitutes 
child-resistance  for  iron-containing 
products.  In  this  rulemaking,  FDA  is 
defining  the  requirements  of  CGMP  for 
these  products  to  help  ensure  that  they 
are  not  packed  under  conditions 
whereby  they  may  be  rendered  injurious 
to  health  (section's  402(a)(4),  402(g)(2), 
and  501(a)(2)  of  the  act).  Such  action  is 
fully  within  FDA's  authority  under  the 
act.  Therefore,  FDA  finds  no  merit  to 
these  comments. 

Several  comments  argued  that  section 
402(n  of  the  act  makes  clear  that  FDA 
has  the  burden  of  demonstrating  that 
any  particular  dietary  supplement  is 
adulterated  or  unsafe  under  the 
conditions  of  use  recommended  or 
suggested  in  the  labeling,  or  in  the 
absence  of  such  labeling,  under  ordinary 
conditions  of  use.  These  comments 
contended  that  FDA  carmot  merely 
assert  that  a  dietary  supplement  is  no 
longer  safe  because  of  the  form  of 
packaging  in  which  it  is  sold.  Moreover. 
these  comments  contended  that  FDA 
must  find,  for  each  product,  that  under 
the  recommended  conditions  of  use,  the 
product  presents  a  significant  or 
unreasonable  risk  of  illness  or  injur\-. 

FDA  disagrees  with  these  comments. 
The  DSHEA,  which  added  section  402(f) 
to  the  act.  did  not  exempt  dietary' 
supplements  that  are  foods  (that  is.  e.g.. 


'Given  CPSC*  child  resistance  requirements. 
FDA's  action  will  have  no  effect  on  how  difficult 
it  is  to  open  the  package. 


that  are  not  intended  to  prevent,  cure, 
treat,  or  mitigate  a  disease)  from  the 
food  provisions  of  the  act  (see  section 
201(ff)  of  the  act  (21  U.S.C.  321(ffl)). 
Under  the  act  as  amended  by  the 
DSHEA.  a  dietary  supplement  that  is  a 
food  is  adulterated  if  it  is  prepared, 
packed,  or  held  under  insanitary 
conditions  whereby  it  may  have  become 
contaminated  with  filth,  or  whereby  it 
may  have  been  rendered  injurious  to 
health  (section  402(a)(4)  of  the  act).  This 
situation  is  the  one  that  FDA  is 
addressing  in  this  rulemaking. 
Moreover,  section  402(g)(2)  of  the  act 
specifically  authorizes  FDA  to  adopt 
good  manufacturing  practice  regulations 
for  dietary  supplements.  FDA  is  relying 
on  this  provision  of  the  act.  as  well  as 
sections  402(a)(4)  and  701(a)  of  the  act 
(21  U.S.C.  371(a)),  in  adopting  the  unit- 
dose  packaging  requirement  for  dietary 
supplements  that  are  foods  that  contain 
30  mg  or  more  of  iron  per  dosage  unit. 

The  agency  receivecl  a  comment  from 
the  CPSC  requesting  that  FDA  amend  its 
proposed  regulations  to  clarify  that  iron- 
containing  products  conforming  to 
FDA's  regulation  are  subject  to 
compliance  with  certain  regulations 
issued  bv  the  CPSC. 

In  light  of  the  desire  of  both  the  CPSC 
and  FDA  to  ensure  that  manufacturers 
of  iron-containing  products  comply 
with  both  CPSC's  regulations  for  child- 
resistant  special  packaging  and  FDA's 
CGMP  regulations  for  iron-containing 
products,  in  this  final  rule  FDA  is 
revising  proposed  §§111.50  (21  CFR 
111.50)  and  310.518(a)  to  make  clear 
that  products  subject  to  these 
regulations  are  also  subject  to  16  CFR 
parts  1700,  1701.  and  1702. 

B.  Effectiveness  of  Unit-Dose  Packaging 

The  agency  received  a  number  of 
comments  bearing  on  the  effectiveness 
of  unit-dose  packaging  to  limit  pediatric 
access  to  products.  The  majority  of  these 
comments  expressed  support  for  FDA's 
tentative  conclusion  that  unit-dose 
packaging  will  effectively  limit  pediatric 
access  to  products.  A  few  comments 
challenged  this  tentative  conclusion. 
None  of  these  comments  provided  data 
to  support  their  views. 

One  comment  expressed  the  view  that 
unit-dose  packaging  would  not  be 
effective  because  such  packaging  is 
subject  to  compromise.  Another 
comment  contended  that  the  child- 
resistant  effectiveness  of  child-resistant 
unit-dose  packaging  is  not  absolute  (i.e.. 
because  the  CPSC  specification  is  based 
on  the  number  of  units  that  a  child  is 
able  to  access  in  a  period  of  time)  in 
contrast  to  the  effectiveness  of  CRC  type 
packaging  (i.e..  in  which  the  CPSC 
regulations  specify  that  opening  the 


closure  within  a  period  of  time 
constitutes  failure  of  the  system). 
FDA  recognizes  that  unit-dose 
packaging,  like  all  packaging,  can  be 
compromised,  and  that  packaging  in 
and  of  itself  cannot  make  a  product  safe. 
However,  based  on  information 
available  to  the  agency  (Refs.  8  and  9) 
and  as  discussed  in  the  iron  proposal 
(59  FR  51030  at  51049).  unit-dose 
packaging,  even  conventional  unit-dose 
packaging,  limits  pediatric  access  to 
multiple  dosage  units  of  product. 
Moreover,  the  effectiveness  of  unit-dose 
packaging  to  limit  pediatric  access  to 
product  is  not  dependent  on  proper 
reclosure  of  the  packaging.  In  contrast, 
the  effectiveness  of  closure  type 
packaging  to  limit  pediatric  access  is 
dependent  on  proper  reclosure  of  the 
container.  If  the  closure  is  compromised 
(i.e.,  opened,  improperly  reclosed.  or 
damaged),  all  of  the  contents  of  the 
package  are  readily  available  for 
ingestion.  FDA's  concern  is  limiting  the 
possibility  that  the  product  will  be 
injurious  to  health.  Unit-dose 
packaging,  even  conventional  unit-dose 
packaging,  will  help  to  accomplish  this 
end  by  limiting  the  amount  of  iron  that 
a  child  can  consume  in  a  short  period 
of  time.  Therefore.  FDA  finds  that  the 
comments  provide  no  basis  for 
modifying  its  approach  to  the  problem 
of  acute  iron  poisoning  in  young 
children. 

C.  Access  to  Products  by  Certain 
Persons 

The  agency  received  several 
comments  bearing  on  the  potential 
difficulty  that  some  elderly  and 
handicapped  persons  may  have  in 
gaining  access  to  products  in  unit-dose 
packaging.  For  example,  one  comment 
noted  that  unit-dose  packaging  may 
limit  access  to  products  by  persons  with 
rheumatoid  arthritis.  Two  comments 
expressed  their  view  that  unit-dose 
packaging  is  inconvenient.  Another 
comment  expressed  the  view  that  for 
adults  with  limited  dexterity, 
conventional  unit-dose  packaging  is  not 
difficult  to  open.  None  of  these 
comments  provided  any  data  or 
information  to  support  their  views. 

A  comment  from  CPSC  noted  the 
difficulty  in  assessing  the  extent  to 
which  elderly  or  handicapped  persons 
may  be  hampered  in  accessing  product 
packaged  in  conventional  unit-dose 
packaging,  because  there  are  no 
"accessibility"  standards  for 
conventional  unit-dose  packaging.  In 
their  comment,  CPSC  provided  a  report 
of  their  study  examining  the 
accessibility  of  child-resistant  and 
conventional  unit-dose  packaging  with 
seniors,  aged  60  to  75  years  old.  CPSC 
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reported  that  all  four  child-resistant 
unit-dose  package  types  passed  the 
senior  accessibility  test  criteria. 
Moreover,  all  100  seniors  tested  were 
able  to  open  the  conventional  unit-dose 
packaging. 

In  the  iron  proposal  and  the 
supplemental  proposal.  FDA  anticipated 
the  practical  effect  of  the  combination  of 
new  §§111.50  and  310.518(a)  and 
CPSC's  child-resistant  packaging 
regulations  for  iron-containing  drugs 
and  dietary  supplements.  16  CFR 
1700.14(a)'(12)"and  (a)(13).  respectively. 
Manufacturers  and  distributors  of  drugs 
and  dietary  supplements  containing  30 
mg  or  more  of  iron  per  dosage  unit  and 
containing  250  mg  or  more  of  total  iron 
per  package  will  have  two  options.  One 
option  will  be  to  package  their  product 
in  child-resistant  unit-dose  packaging 
(e.g.,  child-resistant  blisters,  child- 
resistant  pouches,  or  other  child- 
resistant  packaging  that  accomplishes 
the  objective  of  making  a  single  dosage 
unit  available  at  a  time).  A  second 
option  will  be  to  package  their  product 
in  conventional  unit-dose  packaging 
through  exercising  their  right  to  an 
exemption  to  CPSC's  special  packaging 
regulations  as  required  by  the  PPPA. 

FDA  notes  that  since  publication  of 
the  iron  proposal.  CPSC  has  amended 
its  regulations  in  16  CFR  part  1700  (60 
FR  37710,  July  21,  1995)  for  testing  the 
child-resistant  effectiveness  of 
packaging  to  require  a  senior  adult  use 
effectiveness  of  not  less  than  90  percent 
for  a  senior  adult  test  panel  consisting 
of  100  adults  aged  50  to  70  years  old. 
The  intent  of  these  amendments  is  to 
increase  the  use  of  child-resistant 
packaging  by  making  it  easier  for  adults 
to  use  them  properly. 

It  is  not  FDA's  intent  to  circumvent 
the  aim  of  the  PPPA  to  allow  access  by 
elderly  and  handicapped  persons  who 
may  be  unable  to  use  household 
substances  packaged  in  child-resistant 
packaging.  However,  in  the  absence  of 
information  to  the  contrarv',  FDA  has  no 
basis  to  conclude  that  iron-containing 
products  packaged  in  conventional  unit- 
dose  packaging  will  unduly  limit 
elderly  or  handicapped  persons'  access 
to  such  products.  Therefore,  FDA 
concludes  that  unit-dose  packaging  does 
not  limit  access  to  product  by  elderly  or 
handicapped  persons. 

D.  False  Sense  of  Security 

Two  comments  expressed  their  view- 
that  unit-dose  packaging  should  not  be 
required  for  products  containing  30  mg 
or  more  of  iron  per  dosage  unit  because 
such  a  requirement  will  provide  a  false 
sense  of  security  and  will  not  limit 
pediatric  access  to  product. 


FDA  recognizes  that  no  single 
approach  is  adequate  to  ensure  the  safe 
use  of  iron-containing  products. 
However,  a  combination  of  educational 
programs,  label  warning  statements,  and 
packaging  measures  can  reasonably  be 
expected  to  be  effective  in  reducing 
significantly  the  incidence  of 
poisonings.  As  discussed  in  the  iron 
proposal,  FDA  is  sponsoring 
educational  efforts  to  better  inform 
health  care  providers  and  consumers  of 
the  risks  presented  by  iron-containing 
products,  and  FDA  is  requiring  label 
warning  statements  to  provide 
information  to  consumers  about  the 
hazards  to  young  children  presented  bv 
iron-containing  products.  These  two 
approaches  will  effectively  alert  health 
care  providers  and  consumers  to  the 
hazards  presented  by  iron-containing 
products.  Moreover,  contrarv  to  the 
comments'  contention  that  these 
measures,  including  unit-dose 
packaging,  will  provide  a  false  sense  of 
security,  these  measures  more  likelv 
will  support  a  heightened  sense  of 
concern.  Persons  informed  of  the 
pediatric  hazard  presented  bv  iron- 
containing  products  will  take  extra 
measures  to  ensure  that  the  products  are 
handled  appropriately,  including 
ensuring  that  the  unit-dose  packaging  is 
not  compromised  in  any  way.  Therefore, 
FDA  finds  no  merit  in  these  comments. 

E  CRC  is  Adequate 

One  comment  expressed  the  view  that 
CRC  packaging  is  adequate  for  limiting 
pediatric  access  to  a  toxic  amount  of 
iron. 

As  discussed  in  the  iron  proposal, 
based  on  information  available  to  the 
agency,  misuse  of  CRC  type  packaging  is 
one  contributing  factor  to  pediatric  iron 
poisonings.  For  example,  in  21  of  the  26 
pediatric  iron  poisoning  deaths  in 
which  the  type  of  packaging  was 
reported,  the  product  was  packaged  in 
CRC  type  packaging  (Ref.  10).  In  the 
absence  of  information  indicating  that 
misuse  of  closure  type  packaging  will 
no  longer  occur  and  in  light  of  the 
potentially  fatal  consequences  when  a 
young  child  gains  access  to  a  lethal 
amount  of  iron,  FDA  is  not  persuaded 
that  CRC  type  packaging  is  adequate  to 
ensure  that  these  products  are  packaged 
under  conditions  that  are  not  injurious 
to  health. 

Another  comment  expressed  the  view 
that:  "FDA's  current  effort  to  go  beyond 
the  CPSC  requirement  for  child-resistant 
closures  with  respect  to  iron-containing 
supplements  should  be  viewed  as  an 
anomaly  and  not  as  a  failure  of  the  CRC 
system." 

The  agency  disagrees  with  the  view 
that  this  rulemaking  is  an  anomaly. 


Rather.  FDA  considers  that  this 
rulemaking  is  a  special  measure  in 
response  to  a  special  circumstance,  i.e., 
the  large  number  of  acute  iron 
poisonings,  including  death  in  children 
less  than  6  years  of  age,  attributable  to 
accidental  overdoses  of  iron-containing 
products.  FDA  will  continue  to  exercise 
Its  legal  authority  to  fulfill  its  legislative 
mandate  to  ensure  that  foods,  including 
dietarv  supplements,  and  drugs  are  not 
injurious  to  health. 

Nonetheless.  FDA  agrees  that  this 
nilemaking  should  not  be  viewed  as  a 
failure  of  the  CRC  system.  The  agency 
notes  that  it  is  establishing  additional 
packaging  requirements  only  for 
products  that  contain  30  mg  or  more  of 
iron  per  dosage  unit  because  of  the 
irreversible  and  potentially  fatal 
consequences  presented  by  these  higher 
dose  iron-containing  products  rather 
than  because  of  a  view  that  the  CRC 
system  has  failed  in  any  way. 

F  Difficulty  in  Making  Child-Resistant 
Unit-Dose  Packaging 

One  comment  stated  that  it  is  more 
difficult  to  make  a  child-resistant  unit- 
dose  package  that  is  accessible  and 
acceptable  to  adults  than  to  make  a 
conventional  unit-dose  package  The 
comment  furthernoted  that  this 
difficulty  was  the  reason  whv  so  few 
highly  toxic  products  in  the  market 
were  packaged  in  a  unit-dose  package. 

FDA  is  not  establishing  packaging 
performance  sfndards.  child-resistant 
or  otherwise,  tor  iron-containing 
products  in  this  nilemaking  Such 
standards  are  the  responsibility  of  the 
CPSC.  Rather,  FD.^  is  establishing  these 
packaging  requirements  as  a  matter  of 
good  manufacturing  practice  to  ensure 
that  dietar\'  supplements  and  drugs  that 
contain  30  mg  or  more  of  iron  per 
dosage  unit  are  not  packed  under 
conditions  whereby  they  mav  be 
rendered  injurious  to  health.  Therefore, 
FDA  finds  that  the  comment  is  not 
relevant  to  this  rulemaking. 

G.  Alternative  Approaches 

Two  comments  recommended  that  all 
iron-containing  drugs  and  dietarv 
supplements  be  packaged  in  child- 
resistant  unit-dose  packaging  to  ensure 
that  they  are  inaccessible  to  young 
children. 

As  discussed  in  the  proposal, 
information  available  to  FDA 
demonstrates  that  the  iron-containing 
products  presenting  the  greatest  hazard 
to  young  children  are  those  that  contain 
30  mg  or  more  iron  per  dosage  unit.  .•\s 
discussed  above,  FDA  has  concluded, 
based  on  the  available  evidence,  that 
label  warning  statements  and 
educational  efforts  are  adequate  to 
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address  the  problems  with  products 
containing  less  than  30  rng  of  iron  per 
dosage  unit,  and  that  label  warning 
statements,  educational  efforts,  and 
unit-dose  packaging  are  necessiin,  to 
ensure  that  products  containing  30  mg 
or  more  of  iron  per  dosage  unit  are 
packaged  under  conditions  that  are  not 
injurious  to  health.  Therefore,  the 
agency  is  rejecting  this 
recommendation. 

One  comment  recommended  that, 
rather  than  requiring  unit-dose 
packaging  of  products  containing  30  mg 
or  more  of  iron  per  dosage  unit,  FDA 
should  limit  the  total  number  of  dosage 
units  allowed  per  package  based  on  the 
amount  of  iron  that  is  toxic.  No  specific 
upper  limit  on  the  total  iron  to  be 
allowed  per  container  was  provided  in 
this  comment. 

FDA  notes  that  CPSC  has  taken  an 
approach  similar  to  that  suggested  by 
the  comment  by  requiring  child- 
resistant  special  packaging  if  the 
packaging  contains  more  than  250  mg  of 
total  iron.  In  the  iron  proposal.  FDA 
discussed  the  amount  of  ingested  iron 
that  is  lethal  to  young  children  (i.e..  to 
a  10  kg  child)  and  noted  that  an  acute 
ingestion  of  2.5  mg/kg  of  iron  may 
produce  symptoms  of  poisoning.  RO  mg/ 
kg  of  iron  may  develop  into  clinically 
significant  iron  poisoning,  and  250  mg/ 
kg  of  iron  may  well  be  lethal  for  a  young 
child.  Because  the  comment  did  not 
specify  an  upper  limit  on  the  total  iron 
to  be  allowed  in  the  container.  FDA  will 
address  the  comment  based  on  an  upper 
limit  of  250  mg  of  iron  {i.e  .  the  amount 
of  iron  that  may  produce  symptoms  of 
poisoning). 

If  FDA  were  to  limit  the  total  number 
of  dosage  units  in  a  container  based  on 
250  mg  of  iron,  then  a  manufacturer 
would  be  able  to  provide  up  to  8  dosage 
units  of  a  product  containing  30  mg  of 
iron  per  dosage  unit  (240  mg  of  total 
iron),  or  3  dosage  units  of  a  product 
containing  65  mg  of  iron  per  dosage  unit 
(195  mg  of  total  iron),  per  container  to 
meet  this  requirement.  Because  CPSC's 
child-resistant  special  pac:kaging 
requirement  has  a  threshold  of  250  mg 
of  total  iron,  such  products  could  be 
packaged  in  conventional  packaging  and 
still  be  in  compliance  with  CPSC's 
child-resistant  special  packaging 
regulations. 

Packaging  eight  or  fewer  dosage  units 
in  closure-type  packaging  is  impractical 
and  actually  is  approaching  a 
requirement  of  a  "unit-dose  bottle." 
Moreover,  iron-containing  products 
frequently  contain  90  to  100  dosage 
units  per  bottle,  and  consumers  who 
currently  purchase  iron-containing 
products  in  such  quantities  would  be 
likely  to  continue  this  practice,  thereby 


purchasing  12  bottles  of  an  iron- 
containing  product  that  contains  30  mg 
of  iron  per  dosage  unit  or  30  bottles  of 
an  iron-containing  product  that  contains 
65  mg  of  iron  per  dosage  unit.  Because 
all  of  the  vials  perform  the  same 
function,  consumers  are  likely  to  store 
them  in  one  place.  The  existence  of 
multiple  vials,  particularly  if  the 
products  are  packaged  with 
conventional-type  closures,  means  that 
a  child  who  discovers  and  gains  access 
to  one  vial  is  likely  to  gain  access  to 
multiple  vials.  Further,  to  minimize  the 
space  needed  for  storage,  consumers 
who  bring  multiple  vials  into  the  home 
may  choose  to  repackage  the  product 
into  as  few  bottles  as  possible,  thereby 
defeating  the  intent  of  the  regulations. 
Therefore,  FDA  concludes  that  limiting 
the  total  number  of  dosage  units  per 
container  based  on  the  total  amount  of 
iron  per  container  will  not  contribute  in 
a  significant  way  to  achieving  the 
agency's  goal  of  limiting  pediatric 
access  to  a  toxic  amount  of  iron  by 
ensuring  that  iron-containing  products 
are  packaged  in  a  manner  that  will  not 
render  the  product  injurious  to  health. 

The  agency  received  two  comments 
recommending  that  opaque  packaging 
material  be  required  for  unit-dose 
packaging  to  provide  additional 
safeguards  to  limit  pediatric  access  to 
product.  These  comments  noted  that 
opaque  packaging  is  required  for  child- 
resistant  unit-dose  packaging  in  New 
Zealand  and  throughout  the  European 
Community. 

FDA  recognizes  that  opaque 
packaging  is  one  approach  that  may 
reduce  pediatric  access  to  product. 
However,  the  comments  did  not  provide 
the  agency  with  sufficient  information 
to  enable  FDA  to  conclude  that  opaque 
unit-dose  packaging  is  necessary-  to 
ensure  that  iron-containing  products  are 
packaged  under  conditions  that  are  not 
injurious  to  health.  Given  this  fact.  FDA 
finds  no  basis  to  require  the  use  of 
opaque  packaging  at  this  time.  However, 
FDA  would  have  no  objection  if 
manufacturers  used  opaque  unit-dose 
packaging. 

One  comment  recommended  that  the 
proposed  regulation  be  modified  to 
provide  flexibility  to  permit 
manufacturers  to  try  alternative 
packaging  designs  that  achieve  the  same 
effect  of  limiting  pediatric  access  to 
multiple  doses  of  iron-containing 
products. 

In  establishing  unit-dose  packaging 
requirements  for  iron-containing 
products  that  contain  30  mg  or  more  of 
iron  per  dosage  unit,  one  of  the  agency's 
goals  is  to  avoid  restrictive  requirements 
that  unnecessarily  limit  technological 
advances  that  accomplish  the  objective 


of  reducing  pediatric  access  to 
potentially  lethal  amounts  of  iron. 
Under  new  §§  111.50  and  310.518,  the 
term  "unit-dose  packaging"  means  any 
type  of  packaging  that  achieves  the  goal 
of  allowing  access  to  one  dosage  unit  at 
a  time.  The  agency  wants  to  clarify  that, 
for  the  purpose  of  this  rulemaking, 
several  types  of  packaging  can  satisf\' 
the  definition  of  "unit-dose-packaging," 
including  blister-type  packaging, 
pouches,  and  dispensers  that  deliver 
one  dosage  unit  at  a  time.  Moreover,  the 
agency  anticipates  that  future  advances 
in  package  design  will  result  in  other 
types  of  packaging  that  will  also  meet 
this  definition.  Therefore,  because  the 
regulations  as  proposed  provide  for 
flexibility  in  the  type  of  packaging  used 
to  achieve  unit-dose,  FDA  is  taking  no 
action  in  response  to  this  comment. 

One  comment  asked  whether  the 
agency  intends  to  eliminate  the  practice 
of  packaging  iron-containing  drug 
products  that  are  sold  by  prescription  in 
dispensing  size  bottles  for  use  by 
pharmacists.  These  bottles  contain  up  to 
1.000  tablets  each.  The  comment  stated 
that  few  pharmacists  are  capable  of 
dispensing  these  products  in  unit-dose 
packaging  and  added  that  unit-dose 
packaging  is  not  necessary  for  products 
obtained  by  prescription.  The  latter 
point  was  made  by  a  second  comment 
as  well. 

FDA  does  intend  that  change  be 
effected  in  the  dispensing  and 
packaging  practices  of  some  iron- 
containing  products,  including  iron- 
containing  drug  products  sold  by 
prescription.  Some  of  the  iron- 
containing  drug  products  that  have 
caused  injury  to  children  have  been  sold 
by  prescription,  and  the  agency  is 
concerned  that  their  being  sold  by 
prescription  has  not  caused  adults  to 
ensure  that  they  are  kept  inaccessible  to 
children.  Consequently,  the  agency 
believes  that  unit-dose  packaging  is 
necessary  for  iron-containing 
prescription  drug  products  that  contain 
30  mg  or  more  of  iron  per  dosage  unit. 
Therefore,  the  requirement  of  this  final 
rule  to  package  iron-containing  products 
that  contain  30  mg  or  more  of  iron  per 
dosage  unit  in  unit-dose  packaging  will 
result,  as  an  unintended  consequence, 
in  an  elimination  of  the  practice  of 
packaging  such  iron-containing 
prescription  drug  products  in 
dispensing  size  bottles  for  u.se  by 
pharmacists. 

One  comment  recommended  that 
FDA  revise  the  proposal  to  specify  that 
all  iron-containing  tablets  sold  over-the- 
counter  be  sold  with  CRC's.  The 
comment  suggested  that  packaging  for 
iron-containing  drug  products  sold  by 
prescription  not  be  changed  because 
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pharmacies  will  repackage  the  contents. 
The  agency  understands  this  latter 
suggestion  to  mean  that  packaging  for 
products  sold  by  prescription  should 
not  be  subject  to  regulation  since 
pharmacists  will  repackage  tablets  into 
pharmacy  vials. 

FDA  has  not  revised  the  regulations  in 
response  to  this  comment.  The 
distinction  between  unit-dose  packaging 
and  CRC  is  essential  to  the  rule.  As 
explained  above,  decisions  about  child- 
resistant  packaging  are  the  province  of 
CPSC.  FDA  is  requiring  unit-dose 
packaging  for  products  that  provide  30 
mg  or  more  of  iron  per  dosage  unit  to 
ensure  that  these  products  are  not 
rendered  injurious  to  health.  Serious 
injuries,  including  death,  are 
attributable  to  accidental  overdose  of 
products  containing  this  amount  of  iron 
per  unit.  FDA's  conclusion,  reached  on 
the  basis  of  this  rulemaking,  is  that  unit- 
dose  packaging  will  limit  the  number  of 
dosage  units  to  which  a  child  will  gain 
access  and  thereby  significantly  limit 
the  risk  of  injur\'.  As  noted  above,  to 
limit  the  risk  of  serious  injury  and 
death,  the  agency  intends  that  such 
iron-containing  drug  products  sold  by 
prescription  will  also  be  packaged  in 
unit-dose  packaging. 

One  comment  suggested  that  FDA 
review  its  specifications  for  unit-dose 
packaging  in  a  public  forum  that  would 
include  packaging  suppliers  and 
associations  to  determine  whether  CRC 
might  enhance  safety  more  than  unit- 
dose  packaging. 

The  agency  declines  to  accept  this 
suggestion.  As  stated  previously,  FDA  is 
not  setting  specifications  for  unit-dose 
packaging  or  for  CRC's.  Such 
specifications  are  the  responsibility  of 
the  CPSC.  FDA  has  the  responsibility  to 
ensure  tha"t  products  are  packed  under 
conditions  that  will  not  render  them 
injurious  to  health.  Young  children  are 
gaining  access  to  toxic  and  potentially 
fatal  amounts  of  iron  from  iron- 
containing  products  packaged  in  CRC 
type  packaging.  It  is  for  this  reason  that 
FDA  has  determined  that  unit-dose 
packaging  of  products  containing  30  mg 
or  more  of  iron  per  dosage  unit  is 
necessary  to  ensure  that  iron  containing 
products  are  packaged  under  conditions 
that  will  not  render  them  injurious  to 
health. 

One  comment  requested  that  FDA 
review  its  implementation  plan  with 
industry'  and  with  individual  suppliers 
of  unit-dose  packaging  to  discuss  issues 
relevant  to  materials  and  machinerv. 
including  adequate  supply  of  packaging, 
cost,  validation,  stability,  and 
compliance. 

FDA  declines  this  request  because  the 
agency's  analysis  of  costs  and  benefits 


(see  section  VI.  of  this  document)  takes 
into  account  these  aspects  of 
compliance  with  the  rule.  Based  on 
comments  received  from  the  packaging 
industry',  the  analysis  has  found  that:  (1) 
There  is  an  adequate  supply  of 
packaging,  and  (2)  not  all  firms  will 
need  to  purchase  packaging  equipment 
because  adequate  capacity  exists  within 
the  contract  packaging  industry-.  The 
analysis  also  takes  info  account  other 
costs  of  complying  with  the 
requirements  of  this  rule,  such  as 
administrative  costs,  storage  and 
transportation  costs,  stability  testing, 
and  label  redesign  costs. 

One  comment  stated  that  the  proposal 
failed  to  address  certain  regulatory 
concerns  including  the  impact  of  the 
rule  on  product  submissions  currently 
under  review  by  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  and 
whether  new  product  submissions  will 
be  required  by  this  rule. 

There  currently  are  no  submissions 
under  review  by  CDER  for  iron- 
containing  drug  products.  If  future 
submissions  are  made  to  CDER  for  such 
products,  FDA  expects  that  they  will 
reflect  any  change  in  the  stability  of  the 
products  that  may  be  caused  bv  a 
change  to  unit-dose  packaging.  The  rule 
does  not,  however,  in  and  of  itself, 
establish  separate  submission 
requirements  for  iron-containing  drug 
products. 

IV.  Fonnulation  and  Appearance  of 
Iron-Containing  Products 

The  AG  petition  recommended  that 
FDA  prohibit  the  manufacture  and  sale 
of  adult  formulations  of  iron-containing 
products  that  look  like  candy  or  contain 
a  sweet  outer  coating.  The  AAPCC 
petition  asked  FDA  to  urge  the  industry 
to  voluntarily  reformulate  iron- 
containing  products  containing  30  mg  or 
more  of  iron  per  dosage  unit  to  be  in 
less  attractive  dosage  units,  specifically 
avoiding  resemblance  to  popular 
candies.  NDMA  asked  FDA  to  reject  the 
recommendation  of  the  AG  petition 
because  any  provision  for  "no  candy- 
like  appearance"  would  not  be  practical 
and  would  be  difficult  to  administer 
because  of  the  subjective  nature  of 
assessing  candy-like  appearance.  In  the 
proposal,  FDA  requested  comments  on 
whether  use  of  "candy"  and  "colorful" 
coatings  on  iron-containing  products  is 
hazardous  to  infants  and  young  children 
because  of  the  apparent  attractiveness  of 
the  products.  FDA  stated  that  the  agency 
would  consider  action  in  this  regard  if 
the  information  received  presented  an 
objective  basis  for  additional  steps  that 
FDA  could  take  to  limit  the  appeal  of 
iron-containing  products  to  young 
children. 


FDA  received  several  comments  on 
the  appearance  of  iron-containing 
products.  Most  of  these  comments 
expressed  an  opinion  that  the 
resemblance  of  certain  iron-containing 
products,  including  producis 
formulated  specifically  for  use  bv 
children,  to  candy  or  to  cartoon 
characters  contributed  to  the  problem  of 
children  ingesting  large  quantities  of 
these  products.  One  comment  argued 
that  experience  demonstrated  that 
children  are  attracted  to  bright,  shinv. 
colorful  objet:ts,  and  that,  although 
children  will  swallow  most  objects,  they 
will  continue  to  seek  out  objects  that 
taste  good.  This  comment  slated  that 
changing  the  sweet  coating  would  be  an 
additional  safeguard  to  ensure  that 
children  do  not  ingest  large  quantities  of 
these  supplements  .Another  comment 
asserted  that  a  candy-like  appearance 
and  taste  both  needlessly  attract  an 
unsuspecting  child  and  encourage 
ingestion  of  large  quantities  of  these 
products  by  a  child  who  may  be 
unlikely  to  chew  through  the  sugar  coat. 

.\nother  comment,  from  a  State 
department  of  health,  reported  that 
investigation  of  5  of  17  deaths  revealed 
evidence  that  children  chewed  or 
sucked  on  the  iron  tablets.  A  comment 
from  a  State  consumer  protection  board 
expressed  the  opinion  that  hazardous 
products  with  a  look-alike  appearance 
to  food  products  that  are  safe  to 
consume  present  confiicting  messages 
that  can  confuse  children  about  what  is 
safe  to  eat,  and  what  is  not  Some 
comments  noted  that  current 
recommendations  from  industry  trade 
organizations  include  a 
recommendation  that  products 
containing  30  mg  or  more  of  iron  per 
dosage  unit  should  not  be  manufactured 
to  have  a  sweet,  candy-like  outer 
coating. 

In  the  proposal.  FDA  stated  its 
tentative  view  that  it  may  not  be 
possible  to  objectively  measure  the 
candy-like  appearance  of  iron- 
containing  products.  None  of  the 
comments  provided  a  basis  for  FD,^  to 
change  this  tentative  view  Therefore, 
FDA  is  not  adopting  any  requirements 
relating  to  the  formulation  or 
appearance  of  iron-containing  products. 

V.  Forms  of  Iron  That  May  Be  Less 
Toxic 

A  Introduction 

Three  basic  types  of  elemental  iron 
powders  are  marketed  for  use  in  foods: 
Reduced  iron,  electrolytic  iron,  and 
carbonyl  iron.  The  terms  "reduced." 
"electrolytic."  and  "carbonyl"  refer  to 
the  production  pro<:ess  by  which  the 
iron  is  manufactured  rather  than  the 
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composition  of  the  product.  In  the  iron 
proposal.  FDA  specifically  requested 
comments  on  the  appropriateness  of 
elemental  iron  as  a  source  of  iron  in 
drugs  and  dietary  supplements  FDA 
stated  that  the  agency  would  consider 
exempting  iron-containing  products  that 
incorporate  elemental  iron  from  any 
regulations  that  result  from  the 
rulemaking  instituted  by  the  iron 
proposal  if  the  information  received  was 
persuasive  in  establishing  that  the  use  of 
elemental  iron  would  substantially 
decrease  the  risk  of  pediatric  poisoning 
while  allowing  for  effective  dietary  iron 
supplementation. 

B.  Public  Workshop 

In  the  Federal  Register  of  March  21, 
1995  (60  FR  14918).  FDA  published  a 
notice  announcing  a  public  workshop 
on  the  acute  toxicity  of  elemental  forms 
of  iron  relative  to  that  of  iron  salts.  The 
purpose  of  the  workshop  was  to  solicit 
scientific  data  and  information  about 
the  acute  toxicity  of  elemental  forms  of 
iron  with  regard  to  whether  such  forms 
are  sufficiently  safe  in  dietary 
supplement  and  drug  products  to 
warrant  exemption  from  the  special 
packaging  and  labeling  requirements 
that  FDA  had  proposed  for  products 
containing  iron  salts. 

Specifically,  the  notice  stated  that  the 
purposes  of  the  workshop  were  to:  (1) 
identify  data  that  obiectively  describe 
the  acute  toxicity  of  elemental  iron;  (2) 
identifv'  the  market  uses  of  elemental 
iron  and  anv  adverse  reaction  reporting 
systems  or  processes  used  by 
manufacturers  and  vendors:  (3)  identify 
any  data  on  acute,  accidental  exposure 
of  children  or  adults  to  products 
containing  elemental  iron:  (4)  discuss  a 
possible  conceptual  framework  for 
evaluation  of  the  effects  of  elemental 
forms  of  iron  upon  acute  exposure:  and 
(5)  discuss  the  validity  and  limitations 
of  acute  toxicity  data  in  experimental 
animals  in  predicting  the  risk  in  young 
children. 

The  notice  also  stated  that  specific 
topics  that  may  be  relevant  and  on 
which  discussion  was  invited  included: 
(1)  Physiological  factors  that  influence 
toxicity  of  elemental  forms  of  iron,  in 
comparison  with  those  for  iron  salts:  (2) 
the  quality,  results,  and  relevance  of 
animal  studies  on  acute  toxicitv  of 
elemental  iron  and  iron  salts:  (3)  the 
quality  and  results  of  human  studies  for 
evaluating  the  effects  of  elemental  iron; 
(4)  factors  influencing  the  validity  of 
extrapolation  of  experimental  animal 
data  on  acute  toxicity  of  various  forms 
of  iron  for  predicting  the  risk  in  young 
children;  and  (5)  current  uses  of 
elemental  iron  in  dietary  supplements 


and  drugs  and  the  data  available  for 
predicting  the  risk  in  young  children. 

The  workshop  was  held  on  April  20, 
1995,  in  Rockville.  MD.  Statements  were 
made  by  representatives  of  several 
manufacturers  of  iron-containing 
products,  a  trade  association,  a 
physician,  and  a  law  firm  representing 
a  manufacturer  of  iron-containing 
products.  Most  of  the  participants  who 
made  oral  presentations  at  the  public 
meeting  also  submitted  written 
comments  containing  details  of  the 
information  discussed  at  the  meeting. 

The  data  and  information  submitted 
to  FDA  in  response  to  the  agency's 
request  for  data  in  the  notice 
announcing  the  public  workshop,  as 
well  as  the  data  and  information 
submitted  to  FDA  in  comments  to  the 
iron  proposal  and  the  supplementary- 
proposal,  are  discussed  below.  .Most  of 
the  data  and  information  submitted  to 
FDA  addressed  a  single  form  of 
elemental  iron,  namely,  carbonyl  iron. 
However,  one  comment  provided  data 
and  information  on  polysaccharide  iron 
complex  (PIC),  a  nonionic  iron  complex 
synthesized  by  the  neutralization  of  a 
ferric  chloride  carbohydrate  solution. 
Both  forms  of  iron  will  be  considered 
below. 

C.  Market  Uses  of  Elemental  Iron 

FDA  received  one  comment  from  a 
manufacturer  who  claimed  to  be  the 
sole  producer  of  carbonyl  iron  in  the 
United  States  and  who  stated  that  the 
firm  had  introduced  a  pharmaceutical/ 
food  grade  of  carbonyl  iron  into  the 
marketplace  in  1988.  The  comment 
provided  information  on  the 
manufacturers  of  multivitamins  and 
stand-alone  iron  supplements  who  have 
purchased  carbonyl  iron  for  use  in  those 
products,  brand  names  of  products 
containing  carbonyl  iron,  the  potency 
(expressed  in  mg  of  iron)  of  the  various 
products,  and  the  distributors  who  sold 
the  products.  The  manufacturer  stated 
that  carbonyl  iron  had  been  used  in 
more  than  2  billion  tablets  marketed  by 
15  manufacturers  in  35  brands  of  iron- 
containing  dietary  supplement  and  drug 
products. 

Another  comment  from  an  industry 
trade  association  stated  that  there  are 
between  1,300  and  3,000  products 
containing  iron,  including  carbonyl 
iron,  on  the  market. 

The  agency  received  one  comment 
from  a  manufacturer  of  PIC,  which  is 
approximately  46  percent  iron  by 
weight  and  is  sold  in  solid  oral  dosage 
forms  in  both  dietary  supplement  and 
drug  products  in  doses  ranging  from  18 
mg  of  iron  to  150  mg  of  iron.  The 
comment  provided  information  on  the 
brand  names  of  ten  products  containing 


PIC  in  solid  oral  dosage  form  and  the 
potency  (expressed  in  mg  of  iron)  of  the 
various  products.  The  comment  stated 
that  approximately  255.8  million  brand- 
name  tablets  or  capsules  containing  PIC 
had  been  produced  during  the  period 
1993  to. 1994. 

FDA  appreciates  receiving  this 
information,  which  demonstrates  that 
certain  forms  of  elemental  iron  are  used 
as  ingredients  in  a  range  of  iron- 
containing  products  that  are  marketed 
for  use  by  children  and  adults.  This 
information  provides  a  context  for 
evaluating  the  impact  of  an  agency 
decision  to  exempt  any  form  of 
elemental  iron  from  any  or  all  of  the 
requirements  of  this  final  rule.  At  this 
time,  it  appears  that  between  1  percent 
and  3  percent  of  iron-containing 
products  on  the  market  contain  carbonyl 
iron,  and  that  between  0.3  percent  and 
0.8  percent  of  iron-containing  products 
on  the  market  contain  PIC. 

D.  Comments  on  the  Acute  Toxicity  in 
Animals  of  Elemental  Iron  Compared  to 
That  of  Iron  Salts 

A  comment  from  a  professor  of 
nutrition  at  a  research  university  stated 
that  there  are  apparently  distinct 
advantages  to  the  use  of  carbonyl  iron 
as  an  alternative  to  the  use  of  iron  saJts 
because  of  decreased  toxicity  at  the 
doses  that  young  children  are  likely  to 
ingest.  Another  comment  from  a 
hematologist  urged  that  carbonyl  iron  be 
exempted  because  of  its  low  acute 
toxicity.  Neither  comment,  however, 
supplied  any  data  to  support  these 
statements. 

Several  comments  asserted  that 
administering  iron  as  carbonyl  iron  for 
the  prevention  and  treatment  of  iron 
deficiency  provides  a  greater  margin  of 
safety  than  administering  iron  as  iron 
salts.  One  comment  conceded  that 
available  data  are  limited  but  stated  that 
while  the  estimated  lethal  dose  (LD)  of 
ferrous  sulfate  in  rats  was  200  to  300  mg 
of  iron  (Fe)  (expressed  in  terms  of  iron 
content)  per  kg  body  weight,^  the  LD  of 
carbonyl  iron  in  rats  and  guinea  pigs 
was  50,000  to  60,000  mg  Fe/kg  body 
weight  or  more^  (Ref.  11).  This  comment 
concluded  that  these  studies  in 
experimental  animals  suggested  that 
carbonyl  iron  has  a  100-to  200- fold 


'The  comment  did  not  provide  a  literature 
citation  for  these  data.  The  comment  also  did  not 
specify  whether  the  data  reflected  LD50  values  (i.e.. 
the  dose  that  is  fata)  to  50  percent  of  the  animals) 
or  LDitx)  values  (i.e..  the  dose  that  is  fatal  to  100 
percent  of  the  animals). 

'  The  data  cited  are  LDioo  values.  The  comment 
also  noted  that  the  LDo  value  (i.e..  the  dose  at  which 
all  animals  survive)  for  rats  and  guinea  pigs  was 
10,000  to  15.000  mg  Fe/kg  body  weight. 


UMI 
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greater  safety  margin  than  ferrous 
sulfate. 

Another  comment  from  a 
manufacturer  of  carbonyl  iron  included 
a  report,  commissioned  bv  that 
manufacturer,  on  the  toxicity  of 
carbonyl  iron  powder.  This  report 
acknowledged  that  little  data  were 
provided  to  directly  compare  the 


toxicity  of  carbonyl  iron  with  ionic 
forms  of  iron, 

FDA  has  reviewed  the  animal  toxicity 
data  cited  in  the  comments  and  other 
available  animal  toxicity  data  (Refs,  11 
through  16).  Most  of  the  reported  data 
were  expressed  as  LDmi  values  (i,e,,  the 
dose  that  is  fatal  to  50  percent  of  the 
animals  in  the  study),  although  some 
data  were  expressed  as  no-adverse- 

Table  2.— Magnitude  of  Differences  in  Studies  Reporting  Median  Lethal 

Versus  Iron  Salts  ^ 


effect-levei  (NOAEL)  values.  For  clarity 
and  convenience,  the  LDvs  data  are 
summarized  in  Tables  2  through  4. 
However,  m  most  cases  the  data 
reported  in  these  tables  do  not  reflect 
studies  in  which  the  toxicity  nf  one 
form  of  iron  was  directly  (i  e  . 
concurrently)  compared  to  that  of  other 
forms  of  iron 

Dose  tLD5o)  Levels:  Carbonyl  iron 


Species 


Rat 


Guinea  pig 


LDv  (mg  Fe'kg  body  we»ght) 


Cartwnyl  iron 


Iron  salt 


Approximate  fold 
ditlereoce 


Dog 


30,000 


20.000 


>2TOO0 


298  to  1 ,000  (ferrous  sulfate) 
580  to  >2.300  (ferrous  tumarate) 
300  to  350  (ferrous  sulfate) 
263  to  350  (ferrous  gluconate) 
350  (feme  ammonium  citrate) 
2, (XX)  (ferrous  cartx)nate) 
150  (ferrous  sulfate) 


30 

to  90 

'  3 

tc  50 

57 

to  67 

57  to  76 

57 

•0 

-56 

'  Data  summarized  from  published  literature  (Rets.  1 1  through  16). 

Table  3.— Magnuitude  of  Differences  in  ST  Reporting  Median  Lethal  Dose  (LDm.)  Levels:  Differences  Among 

Various  Iron  Salts  ^ 


Species 


Mouse  

rat 

Guinea  pig 


Oral  LD50  (mg  Fe'kg  txxJy  wetght) 


50-900  (ferrous  sulfate) 

298-1,000  (ferrous  sulfate)  .. 
263-350  (ferrous  gluconate) 


3.800  (ferrous  cartx)nate)  

580->2.300  (ferrous  fumarate) 
2,000  (ferrous  cartxinate)  


'bid. 


Appro  xh 
mate 
fold  dif- 
ference 


4  to  25 
2to8 

6to8 


Table  4.— Median  Lethal  Dose  (LDso)  Levels  Reported  From  Oral  Exposure:  Species  Differences  " 


Iron  source 


Animal  species 


Orai  uDs.,  (rng 

Fe/Vg  bod> 

weight) 


Approximate 
fold  dif1ererx:e 


Ferrous  sulfate 


Ferrous  fumarate 


Ferrous  gluconate 


Ferrous  carbonate 


Ferric  ammonium  citrate 


Cartx)nyl  iron 


Ibid. 


mouse  

rat  

guinea  ptg 

ratibit  , 

dog  

cat  

mouse  

rat  

mouse  

rat  

guinea  pig 

rabbit  

mouse  

guinea  pig 

rabbit  

mouse  

guinea  pig 

rat)bit  

rat 

guinea  pig 
dog  


^50  to  9O0 

■1.1  to  '0 

298  to  •  .000 

300  to  350 

600  to  72C 

160 

100 

516  to  -,-00 

2  to  4  5 

SBC  lo.>2.300 

320  to  -.-00 

■  3  tc  4  2 

518  to  865 

263  to  350 

453  to  580 

3,800 

1.9 

2,000 

2.22c 

■  ,000 

2.9 

35C 

560 

30.000 

^J5 

20.00c 

>25.0O0 
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The  data  in  Tables  2  through  4  show- 
that  the  reported  LDv)  values  for 
carbonyl  iron  are  at  least  an  order  of 
magnitude  greater  than  those  of  iron 
salts.  However,  although  these  data  do 
suggest  that  the  acute  oral  toxicity  of 
carbonyl  iron  is  lower  than  that  of  iron 
salts,  FDA  does  not  agree  that  these  data 
establish  that  carbonyl  iron  has  a  100- 
to  200-fold  greater  safety  margin  than 
ferrous  sulfate.  As  explained  below,  the 
variations  in  reported  LD-^o  values 
within  and  between  species,  the 
variations  in  reported  LD-i<i  values 
between  different  ferrous  salts  within 
the  same  species,  and  the  limited  data 
directly  comparing  the  toxicity  of 
carbonyl  iron  to  that  of  iron  salts 
prevent  the  agency  from  reaching  such 
a  conclusion  at  this  time. 

In  evaluating  the  LDv)  data,  the 
agency  compared  the  magnitude  of  the 
differences  in  the  reported  LDs<i  values 
for  iron  salts  and  for  carbonyl  iron  (see 
Table  2)  to  the  magnitude  of  differences 
in  reported  LD^o  values  for  various  iron 
salts  (see  Table  3)  and  to  the  magnitude 
of  inter-species  differences  in  reported 
LDs(i  values  (see  Table  4).  For  example, 
the  maximum  interspecies  variation  in 
reported  LD.vi  values  for  ferrous  sulfate 
is  tenfold  (see  Table  4).  and  the 
maximum  intraspecies  variation  in 
reported  LDsi  values  for  the  mouse  is 
twenty-fivefold  (see  Table  3).  By 
comparison,  the  difference  in  the 
reported  LDsi  values  for  carbonyl  iron 
and  ferrous  sulfate  ranges  from  a 
minimum  of  thirtyfold  in  the  rat  to  a 
maximum  of  156-fold  in  the  dog  (see 
Table  2).  Thus,  while  in  laboratory 
animals  carbonyl  iron  appears  to  be 
among  the  least  toxic  of  iron 
preparations,  wide  variations  in  toxicity 
have  been  reported  among  different  iron 
salts  and  within  animal  species.  In  some 
cases,  the  magnitude  of  the  difference  m 
reported  LDso  values  between  carbonyl 
iron  and  iron  salts  is  no  greater  than  the 
magnitude  of  difference  in  reported 
LD?.!  values  between  various  iron  salts 
or  between  animal  species.  Given  the 
facts  that  most  of  the  LD^ui  data  were 
reported  several  decades  ago.  that  most 
of  the  studies  were  not  conducted  as 
concurrent  comparisons  of  UDsi  values 
for  carbonyl  iron  and  for  iron  salts,  and 
that  current  practice  is  to  characterize 
LDv)  values  within  an  order  of 
magnitude  range,  e.g.,  5  to  50  mg/kg 
(Ref.  17),  the  agency  finds  that  it  is 
unable  to  conclude,  despite  the  higher 
reported  LDyi  values  for  carbonyl  iron, 
that  carbonyl  iron  provides  the 
quantitative  margin  of  safety  compared 
to  iron  salts  claimed  by  the  comment. 

In  general,  extrapolation  from  data  on 
acute  iron  toxicity  obtained  with 
experimental  animal  species  to  predict 


acute  iron  toxicity  in  humans  is  not 
straightforward  because  there  are  large 
inter-species  differences  in  response  to 
large  loads  of  iron.  Hoppe,  et  al.  (Ref. 
16)  reviewed  case  reports  of  human 
deaths  from  ingestion  of  ferrous  sulfate 
and  found  that  the  average  fatal  dose  of 
iron  in  children  under  2  years  of  age 
was  approximately  180  mg/kg  body 
weight.  Thus,  the  LD  of  ferrous  sulfate 
in  children  is  comparable  to  the 
reported  LDs<i  values  in  the  dog  (160 
mg/kg)  and  in  the  cat  (100  mg/kg)  but 
considerably  lower  than  the  reported 
LD?o  values  for  the  rat  (300  to  1.000  mg/ 
kg)  and  rabbit  (600  to  720  mg/kg). 
Consequently,  because  of  this  variation, 
in  attempting  to  predict  iron  toxicity  in 
human  children  based  on  data  obtained 
in  experimental  animals,  it  would  be 
imprudent  to  rely  on  data  derived  from 
a  single  animal  species. 

The  available  iron  toxicity  data 
primarily  provide  acute  LD  levels.  Moi%^ 
of  these  LDvi  values  were  reported 
several  decades  ago.  and  details  of  how 
the  studies  were  conducted  are  not 
available  in  all  cases.  Moreover,  there 
are  a  limited  number  of  studies  in 
which  the  LD  for  carbonyl  iron  was 
compared  directly  (i.e.,  in  the  same 
study)  to  that  of  iron  salts.  The  knowm 
inherent  variability  and  lack  of 
precision  in  LD50  values  reported  from 
one  study  to  another  (Refs.  17  and  18) 
make  the  available  data  unreliable  for 
use  in  predicting  a  margin  of  safety  that 
carbonyl  iron  would  provide  compared 
to  iron  salts  in  the  event  of  accidental 
overdose.  Finally,  given  the  number  of 
pediatric  exposures,  and  the  number  of 
moderate  and  major  outcomes 
associated  with  those  exposures,  other 
measures  of  acute  toxicity,  such  as 
clinical  chemistry  measurements, 
pathology  of  the  liver  and 
gastrointestinal  tract,  and  clinical  signs 
and  symptoms  or  injuries  (e.g., 
vomiting)  are  appropriate  and  necessary 
to  determine  whether  the  acute  toxicity 
of  elemental  iron  is  less  than  that  of  iron 
salts. 

In  summary,  the  magnitude  of  the 
difference  in  reported  LDs<j  values 
between  various  iron  salts,  the 
magnitude  of  the  inter-species 
difference  in  reported  LDso.  the  limited 
data  directly  comparing  the  acute 
toxicity  of  carbonyl  iron  to  that  of  other 
iron  salts,  and  the  lack  of  measures  of 
acute  toxicity  other  than  death  mean 
that  the  data  submitted  to  support 
reduced  toxicity  of  c;arbonyl  iron  are  not 
suitable  for  quantitative  comparisons  of 
the  acute  toxicity  of  carbonyl  iron  to 
that  of  iron  salts.  Therefore.  FDA 
concludes  that  the  available  animal 
toxicity  data  are  consistent  with,  but  do 
not  establish,  reduced  toxicity  for 


carbonyl  iron  relative  to  that  of  iron 
salts. 

E.  Comments  on  the  Acute  Toxicity  in 
Humans  of  Elemental  Iron  Compared  to 
the  Acute  Toxicity  of  Iron  Salts 

Several  comments  cited  data  from  a 
study  (Ref.  19)  of  human  volunteers 
who.  following  ingestion  of  a  single 
dose  of  6.000  mg  of  carbonyl  iron 
(approximately  84  mg  Fe/kg  body 
weight),  experienced  only  mild  diarrhea 
without  cramp.  The  comments 
compared  these  data  to  medical 
guidelines  (Refs.  20  and  21)  that 
recommend  hospitalization  and  close 
observation  in  response  to  the  acute 
ingestion  of  iron  salts  in  doses  of  60  mg 
Fe/kg  body  weight.  One  comment  from 
a  medical  researcher  stated  that  in  a 
study  conducted  in  his  own  laboratory 
four  adult  human  volunteers  took  oral 
doses  of  10,000  mg  of  carbonyl  iron 
(approximately  140  mg  Fe/kg  body 
weight)  "without  distress"  (Ref.  22).  The 
same  comment  cited  a  published  report 
in  which  a  single  adult  human 
volunteer  swallowed  10,000  mg  of 
carbonyl  iron  "without  deleterious 
effects"  (Ref.  23). 

The  studies  described  by  these 
comments  are  small  and  include  so  few 
subjects  that  they  do  not,  in  and  of 
themselves,  provide  reliable  data 
concerning  the  toxicity  of  carbonyl  iron. 
As  discussed  below,  other  comments 
pointed  that  the  incidence  of  side  effects 
in  volunteers  who  ingested  carbonyl 
iron  during  a  randomized,  double-blind 
study  designed  to  evaluate  the 
bioavailability  of  carbonyl  iron  (Ref.  24) 
was  similar  to  that  of  volunteers  who 
ingested  ferrous  sulfate.  However,  these 
reports  are  consistent  with  other  data 
that  suggest  that  carbonyl  iron  may  be 
less  toxic  than  iron  salts  and  could  be 
corroborated  by  larger  studies  that  are 
specifically  designed  to  evaluate  the 
safety  and  side  effects  of  using  carbonyl 
iron. 

One  comment  from  a  physician  noted 
that  the  reported  side  effects  (such  as 
diarrhea,  heartburn,  headache, 
epigastric  discomfort,  nausea,  and 
abdominal  cramps)  from  comparable 
doses  of  carbonyl  iron  and  ferrous 
sulfate  in  a  randomized,  double-blind 
study  designed  to  evaluate  the 
bioavailability  of  carbonyl  iron  (Ref.  24) 
were  similar.  This  comment  stated  that 
it  did  not  make  sense  that  similar  side 
effects  with  similar  dose  amounts  would 
translate  to  total  impunity  of  carbonyl 
iron  from  toxic  effects. 

FDA  agrees  that  reports  that  side 
effects  in  persons  who  consumed 
carbonyl  iron  as  a  dietary  supplement  or 
for  therapeutic  purposes  are  similar  to 
side  effects  in  persons  who  consumed 
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iron  salts  for  the  same  purposes  signify 
a  need  for  caution  in  evaluating  the 
limited  evidence  concerning  the  toxicity 
of  carbonyl  iron  and  do  not  translate  to 
"total  impunity"  from  toxic  effects. 
However,  these  reports  of  similar  side 
effects  in  a  therapeutic  setting  do  not 
necessarily  mean  that  the  physiological 
factors  leading  to  injuries  with 
accidental  overdose  will  be  the  same  for 
carbonyl  iron  and  iron  salts.  Moreover, 
the  body's  response  to  an  accidental 
overdose  may  be  different  from  the 
body's  response  to  a  therapeutic  dose. 

The  requirements  of  this  final  rule  are 
intended  to  help  prevent  the  acute  iron 
poisonings,  including  deaths,  in 
children  less  than  6  years  of  age 
attributable  to  accidental  overdose  of 
iron-containing  products.  Although  the 
reports  of  side  effects  in  adults  who 
consume  carbonyl  iron  as  a  dietary 
supplement  or  for  therapeutic  purposes 
raise  potential  questions  of  safety, 
available  data  are  inadequate  to 
document  that  these  observations  are 
necessarily  predictive  of  acute 
poisoning  in  young  children  from 
accidental  overdose  of  carbonyl  iron. 
These  reports,  by  themselves,  do  not 
provide  a  sufficient  basis  to  determine 
that  carbonyl  iron  is  as  toxic  as  iron 
salts. 

F.  Comments  Supplying  Data  on  Acute. 
Accidental  Exposure  of  Children  to 
Products  Containing  Elemental  Iron 

One  comment  from  a  manufacturer  of 
carbonyl  iron  stated  that  the  firm  had 
reviewed  its  files  and  found  no 
complaints  regarding  toxicity  associated 
with  its  carbonyl  iron  products  since  the 
introduction  of  its  pharmaceutical/food 
grade  carbonyl  iron  product  in  1988. 
The  comment  also  stated  that  its 
carbonyl  iron  had  been  used  in  over  2 
billion  tablets  marketed  in  35  brands  of 
iron-containing  dietary  supplement  and 
drug  products  by  15  manufacturers,  and 
that  the  firm  was  unaware  of  any 
adverse  toxic  effects  associated  with  use 
of  those  products. 

The  same  comment  included  data 
obtained  from  the  Toxic  Exposure 
Surveillance  System  (TTiSSJ  of  the 
AAPCC.  The  comment  summarized 
exposures,  outcomes,  symptoms,  age 
group,  and  iron  potency  for  carbonyl 
iron  exposures  and  all  iron  exposures 
during  the  period  1989  to  1994.  Table  5 
compares  the  exposures  and  outcomes 
as  summarized  in  the  comment. 


Table  5.— Reported  Exposures  ^ 
FOR  Iron-Containing  Vitamins 
AND  Minerals 


Cartxjnyl 

All  iron 

iron 
(Number) 

(Number) 

Reported  expo- 

sures: 

Accidental  .. 

2,635 

120,086 

Intentional  .. 

58 

9.854 

Adverse  Re- 

action   

18 

863 

Unknown/ 

other  

3 

15 

Total  

2,714 

130,818 

Outcomes  of  Ex- 

posures: 2 

No  effects  _. 

1.081 

54,837 

Minor  ef- 

fect"   

173 

17,218 

Moderate  ef- 

fect ^  

4 

2.012 

Major  ef- 

fects   

0 

177 

Deatfi  

0 

36 

'  The  data  in  tf>e  table  reflect  the  data  sup- 
plied in  comment  150  to  the  iron  proposal 
under  Docket  No  93P-0306. 

^  See  ref.  25  of  this  document. 

3  The  patient  developed  no  signs  or  symp- 
toms as  a  result  of  ttie  exposure. 

"The  patient  developed  some  signs  or 
symptoms  as  a  result  of  the  exposure  but  they 
were  minimally  bothersome,  and  generally  re- 
solved raptdly  with  no  residual  disability  or  dis- 
figurement. 

^The  patent  developed  signs  or  symptoms 
as  a  result  of  the  exposure  which  were  rrrore 
pronounced,  more  pfolonged.  or  nxire  of  a 
systemic  nature  tfian  mirror  symptoms.  Usu- 
ally, some  form  of  treatment  is  indicated. 

^The  patient  exhibited  signs  or  symptoms 
as  a  result  of  the  exposure  which  were  life- 
threatening  or  resulted  in  significant  residual 
disatNlity  or  disfigurement. 

One  comment  from  a  manufacturer  of 
iron-containing  supplements  stated  that 
the  firm  had  not  received  a  single  report 
of  adverse  side  effects  or  toxicity  in  3 
years  of  marketing  products  containing 
carbonyl  iron.^  Another  manufacturer  of 
iron-containing  supplements  submitted 
data  on  the  composition  of  two  of  its 
multivitamin  products  containing  10  mg 
or  18  mg  of  carbonyl  iron  and 
summaries  of  133  adverse  event  reports 
for  the  product  containing  18  mg  of 
carbonyl  iron.  This  comment  also 
provided  data  from  a  poison  control 
center  on  1 0  reports  of  exposures  to  a 
product  containing  carbonyl  iron. 
Reported  exposures  ranged  from 
approximately  160  mg  of  iron 
(approximately  11  mg  Fe/kg)  to 
approximately  1.975  mg  of  iron 
(unknown  mg  Fe/kg)  The  most  (ommon 
outcome  was  vomiting.  The  2'  j-vear  old 


"The  comment  did  not  provide  information  about 
the  natuie  of  its  reporting  system,  e.g..  whether  the 
system  was  systematic. 


child  who  ingested  1.975  mg  of  carbonvl 
iron  was  treated  with  Ipecac  and 
experienced  headache,  dizziness,  hot 
flashes,  and  vomited  twice.  No  further 
followup  was  reported  for  these 
exposures. 

A  trade  association  commented  that  it 
had  conducted  a  confidential  adverse 
experience  sur\ey  of  its  members  and 
stated  that  the  results  supported  a 
conclusion  that  products  containing 
carbonyl  iron  are  safe  and  do  not  require 
special  packaging  and  labeling.  The 
sur\-ey  results  included  data  from 
members  who  marketed  a  total  of  seven 
products  containing  carbonvl  iron.  The 
survey  found  a  total  of  15  instances  in 
which  children  aged  17  months  to  4 
years  old  ingested  doses  of  various 
products  m  the  range  of  180  to  2,000  mg 
of  iron.  Only  3  of  these  15  exposures 
resulted  in  minor  outcomes,  and  none  of 
these  exposures  was  associated  with 
moderate  outcomes,  major  outcomes,  or 
death. 

One  comment  from  a  physician  noted 
that  much  of  the  argument  .for 
exempting  carbonyl  iron  from  the 
requirements  of  the  proposal  was  the 
data  on  accidental  exposure.  This 
comment  pointed  out  that  the  absence 
of  clinically  significant  effects 
associated  with  accidental  exposure  to 
carbonyl  iron  may  reflect  the  fact  that 
most  of  the  preparations  with  carbonvl 
iron  are  multivitamin  preparations 
containing  lower  dosages  of  iron 
compared  to  the  preparations  that  have 
been  associated  with  clinit^ally 
significant  effects.  The  comment 
expressed  the  opinion  that  there  was  a 
reasonable  possibility  that  if  carbonyl 
iron  was  exempted  from  the 
requirements  of  the  proposal  and 
c;ategorized  as  a  "nontoxic  substance." 
then  experience  with  sublethal  toxic 
exposure  would  accumulate  rapidly. 
The  author  of  the  comment  stated  that 
he  was  "not  in  favor  of  such 
uncontrolled  experimentation."  The 
comment  further  expressed  the  opinion 
that  it  would  be  prudent  to  wait  until 
accidental  exposure  numerical!) 
equalled  accidental  exposure  to  other 
forms  of  iron,  or  at  least  to  ferrous 
sulfate,  when  expressed  in  dose 
equivalent  amounts. 

FD.^  has  evaluated  the  submitted 
information  on  acute,  accidental 
exposure  to  products  containing 
elemental  iron.  The  summary 
information  from  poison  (.ontrol  centers 
showed  that:  (1)  Accidental  overdose  of 
carbonyl  iron-containing  products  has 
resulted  in  173  minor  outcomes:  (2) 
accidental  overdose  of  carbonyl  iron- 
containing  products  has  resulted  in  four 
moderate  outcomes:  and  (3)  there  were 
no  reported  exposures  to  carbonyl  iron- 
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containing  products  that  resulted  in 
major  outcomes  or  death.  However,  the 
total  number  of  accidental  exposures  to 
carbonyl  iron  is  likely  to  be 
underestimated  because  information  on 
the  form  of  iron  ingested  was  not  always 
reported.  For  example,  information  on 
the  form  of  iron  ingested  is  not  available 
in  the  original  report  or  foUowup 
investigation  for  8  of  the  37  fatalities 
described  in  the  iron  proposal.  This 
likely  underestimation  of  total 
accidental  exposures  raises  the  question 
of  whether  the  total  number  of  minor. 
moderate,  major,  and  fatal  outcomes 
resulting  from  accidental  overdose  of 
carbonyl  iron  is  also  underestimated. 
Moreover,  the  lack  of  reported  major 
outcomes  or  death  associated  with 
accidental  overdose  of  product;,  known 
to  contain  carbonyl  iron  may  be  a 
reflection  of  both  the  small  number  of 
total  exposures  to  date  and  the 
insensitivjty  of  passive  reporting 
systems. 

Furthermore,  information  supplied  in 
the  comments  concerning  the  identity 
and  potency  of  currently  available 
products  that  contain  carbonyl  iron 
indicate  that  only  7  of  32  brand-name 
products  contained  high  doses  of 
carbonyl  iron  (i.e.,  greater  than  or  equal 
to  30  mg  of  iron).'^  This  paucity  of 
products  containing  high-potency 
carbonyl  iron  amplifies  the  agencv's 
concern  that  the  lack  of  reported  major 
outcomes  or  death  associated  with 
accidental  overdose  of  products  known 
to  contain  carbonyl  iron  may  be  a 
function  of  the  small  number  of  total 
exposures  to  high  doses  of  carbonvl  iron 
(i.e.,  30  mg  or  more  of  iron]  rather  than 
the  low  toxicity  of  the  substance. 
Therefore,  these  data,  while 
encouraging,  must  be  interpreted  with 
caution  and  do  not  by  themselves 
provide  a  sufficient  basis  for  a 
conclusion  of  reduced  toxicity  for 
carbonyl  iron  compared  to  iron  salts. 

Although  FD.'X  agrees  that  it  would  be 
prudent  to  defer  a  decision  on  whether 
carbonyl  iron  is  sufficiently  less  toxic 
than  iron  salts  to  merit  an  exemption 
from  the  requirements  of  this  final  rule 
until  the  amount  of  data  available 
concerning  accidental  human  exposures 
to  carbonyl  iron  approaches  that  for  iron 
salts,  the  agencv  realizes  that,  given  the 
current  market  share  of  carbonyl  iron- 
containing  products  of  1  to  3  percent 
(see  section  V,C.  of  this  document),  such 
a  delay  is  not  practicable.  Moreover, 
such  a  delay  would  not  be  in  the 
interest  of  the  public  health  if  carbonyl 
iron  is  in  fact  significantly  less  toxic 


than  iron  salts.  On  the  other  hand,  FDA 
recognizes  that  there  may  be  some  basis 
for  the  concern  expressed  by  the 
comment.  Therefore,  although  FDA  is 
not  adopting  the  suggestion  that  the 
agency  wait  until  exposure  to  carbonyl 
iron  numerically  equals  exposure  to 
other  forms  of  iron  or  to  ferrous  sulfate 
before  reaching  a  decision  on  whether  to 
exempt  carbonyl  iron  from  the 
requirements  of  this  final  rule,  FDA  will 
remain  cautious  in  evaluating  the 
existing  information  concerning  the 
toxicity  of  carbonyl  iron. 

G.  Comparison  of  Animal  Toxicity  Data 
to  Human  Toxicity  Data 

One  comment  from  a  physician  stated 
that  it  may  be  premature  to  make  a 
regulatory  decision  about  an  exemption 
for  carbonyl  iron  because  the  toxicity 
data  were  based  almost  entirely  on 
animal  studies.  Another  comment,  in  a 
report  commissioned  by  a  manufacturer 
of  carbonyl  iron,  attempted  to  relate 
data  on  the  toxicity  in  humans  of 
carbonyl  iron  and  iron  salts  to  animal 
toxicity  data.  First,  the  report  stated  that 
adult  humans  who  were  acutely 
exposed  to  a  single  dose  of  6,000  mg 
(i.e..  approximately  100  mg/kg)  of 
carbonyl  iron  experienced  no  toxicity 
other  than  diarrhea.'"  and  that  adult 
humans  who  were  acutely  exposed  to 
carbonyl  iron  at  doses  ranging  from  100 
to  10,000  mg  (i.e.,  1.4  to  142  mg/kg)  '^ 
experienced  diverse  side  effects  (such  as 
gastrointestinal  tract  disturbances  and 
headache)  but  no  fatality.  Moreover,  the 
report  noted  that  the  effects  of 
exposures  to  carbonyl  iron  in  rats  and 
guinea  pigs  in  this  dose  range  (i.e.,  1.4 
to  140  mg/kg)  also  were  not  life- 
threatening. '^ 

Second,  the  report  noted  that  as  the 
ingested  dose  in  cases  of  accidental 
overdose  of  iron  salts  in  children 
approached  and  exceeded  200  mg/kg, 
the  likelihood  of  death  seemed  to 
markedly  increase.  By  comparison,  the 
report  noted  that  LD^,  values  in  rats  for 
iron  salts  are  similar  (300  to  1,000  mg/ 
kg.  expressed  in  terms  of  iron  content)  '^ 
to  the  dose  that  is  frequently  fatal  in 
children.  The  report  presented  the 
similarity  in  lack  of  toxicity  for  carbonyl 


'Of  these  seven  brand  name  products,  three 
contained  50  mg  iron,  two  contained  65  mg  iron, 
and  two  contained  150  mg  iron. 


'"The  report  did  not  provide  a  direct  literature 
citation  for  this  statement,  but  likely  was  referring 
to  the  study  by  Sacks  and  Crosby  (Ref.  19)  cited  by 
another  comment. 

' '  The  report  did  not  provide  a  direct  literature 
citation  for  this  statement,  but  included  the  studies 
by  Gordeuk  et  al.  (Refs.  22  and  26)  in  a 
bibliography. 

"The  report  did  not  provide  a  direct  literature 
citation  for  this  statement,  but  included  the  study 
by  Shelanski  (Ref.  11)  in  a  bibliography. 

'  "The  report  did  not  provide  a  direct  literature 
citation  for  this  statement,  but  LDv,  values  for  iron 
salts  are  reported  in  this  range  in  Ref.  12. 


iron  in  adult  humans  and  experimental 
animals,  and  the  similarity  in  toxicity 
for  iron  salts  in  children  and 
experimental  animals,  as  evidence  that 
the  data  on  experimental  animals  can  be 
extrapolated  to  humans. 

FDA  has  considered  the  reasoning  in 
the  comments  that  the  available  toxicity 
data  in  experimental  animals  can  be 
extrapolated  to  predict  whether 
carbonyl  iron  has  reduced  acute  toxicity 
in  children  compared  to  that  of  iron 
salts.  The  available  animal  toxicity  data 
qualitatively  imply  reduced  toxicity  for 
carbonyl  iron  compared  to  iron  salts, 
but  the  data  are  not  suited  for 
quantitative  comparisons,  even  among 
animal  species.  As  discussed  above,  the 
quantitative  toxicity  information 
available  consists  for  the  most  part  of 
LD50  values  calculated  from 
nonconcurrent  acute  toxicity  studies 
with  few  animals  and  few  doses,  and 
such  values  are  neither  precise  nor 
easily  compared  from  one  study  to 
another.  The  fact  that  most  of  the 
available  LDso  values  are  derived  from 
studies  conducted  more  than  30  years 
ago,  for  which  there  are  only  brief 
details  of  the  experimental  methods  and 
test  material  identity  (including 
comparability  to  currently  marketed 
forms  of  iron),  further  makes 
comparison  of  the  LDso  values  difficult. 
Moreover,  the  available  information 
does  not  contain  data  regarding  levels  at 
which  there  are  no  toxic  effects,  and 
such  data  are  most  directly  relevant  to 
this  rulemaking  considering  that  the 
issue  at  hand  is  one  of  acute  toxicity. 
Finally,  adults  are  less  sensitive  to  toxic 
effects  than  young  children,  and  most  of 
the  available  data  relates  to  adult 
humans  and  animals.  Therefore,  FDA  is 
unable  to  say  that  the  available  toxicity 
data  can  be  extrapolated  to  reliablv 
predict  reduced  acute  toxicity  in 
children  of  carbonyl  iron  compared  to 
that  of  iron  salts. 

H.  Comments  on  the  Bioavailability  of 
Elemental  Iron  for  Dietary  Iron 
Supplementation 

FDA  requested  information  with 
respect  to  the  bioavailability  of  carbonyl 
iron  to  determine  whether  carbonyl  iron 
provides  desirable  iron  nutrition  to 
those  who  need  iron  supplementation. 
FDA  requested  this  in^prmation  because 
it  anticipated  that  an  exemption  for 
carbonyl  iron  from  any  packaging  or 
labeling  requirements  in  the  final 
regulations  would  likely  result  in  a  shift 
in  product  formulations  to  replace  iron 
salts  with  carbonyl  iron. 

Several  comments  asserted  that 
administering  iron  as  carbonyl  iron  is  as 
effective  for  the  prevention  and 
treatment  of  iron  deficiency  as 
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administering  iron  as  iron  salts.  In 
support  of  this  assertion,  one  comment 
from  a  medical  researcher  de.scribed 
several  published  studies  in  female 
blood  donors  comparing  the 
bioavailability  of  carbonyl  iron  with  that 
of  ferrous  sulfate.  These  published 
studies  were  also  cited  in  several  other 
comments. 

In  one  study  (Ref.  27)  comparing 
treatment  with  carbony!  iron  or  ferrous 
sulfate  with  use  of  a  placebo,  the 
treatment  was  intended  to  replace, 
within  56  days,  the  amount 
(approximately  200  mg)  of  iron  removed 
by  phlebotomy  from  75  menstruating 
women  who  were  regular  blood  donors. 
Blood  donor  volunteers  were  assigned 
randomly  to  one  of  three  treatment 
groups;  (1)  High  dose  (600  mg)  carbonyl 
iron;  (2)  standard  dose  (.300  mg)  ferrous 
sulfate  (equivalent  to  60  mg  of  iron):  or 
(3)  placebo.  Each  treatment  was 
administered  three  times  dailv  for  1 
week  immediately  after  blood  donation. 

The  reported  incidence  of  side  effects 
was  similar  in  both  groups  receiving 
sources  of  iron,  even  though  the  dose  of 
iron  was  10  times  higher  in  the  group 
receiving  carbonyl  iron  than  in  the 
group  receiving  ferrous  sulfate.  The 
authors  of  the  study  estimated  total  iron 
absorption  of  95  percent.  76  percent, 
and  64  percent  of  the  iron  lost  through 
blood  donation  by  the  carbonvl  iron 
group,  the  ferrous  sulfate  group,  and  the 
placebo  group,  respectively,  and 
concluded  that  short-term  ingestion  of 
carbonyl  iron  was  an  efficacious  means 
of  replacing  iron  lost  through  blood 
donation. 

A  followup  study  (Ref.  28)  of  the 
effects  of  short-term  iron 
supplementation  in  female  blood  donors 
was  designed  to  develop  a  regimen  that 
would  minimize  side  effects  of  iron 
supplementation  compared  with  a 
placebo  while  replacing  iron  losses  in 
all.  or  nearly  all,  donors.  In  this  study. 
a  treatment  regimen  of  100  mg  of 
carbonyl  iron  given  once  dailv  at 
bedtime  was  compared  with  that  of  a 
placebo. '■»  The  conclusions  of  the  study 
were  that,  overall,  enough  iron  was 
absorbed  to  replace  that  lost  at  donation 
in  85  percent  of  the  carbonyl  iron  group 
but  in  only  29  percent  of  the  placebo 
group. 

In  another  study  (Ref.  24)  comparing 
the  bioavailability  of  carbonyl  iron  with 
that  of  ferrous  sulfate,  49  female  blood 
donors  with  iron  deficiency  were 
treated  with  equal  doses  (100  mg)  of 


'*The  treatment  was  administered  at  bedtime  to 
allow  the  carbonyl  iron  to  remain  in  the 
gastrointestinal  tract  for  as  long  as  possible  without 
food  that  would  buffer  the  stomsch  acid  required 
for  solubilization  of  theelementii  iron  to  the 
ferrous  form. 


iron  once  daily  at  bedtime  over  a  12- 
week  period,  the  doses  were 
administered  either  as  carbonvl  iron 
(100  mg)  or  as  ferrous  sulfate  (500  mg 
(equivalent  to  100  mg  of  iron))  in  n 
randomized,  double-blmd  fashion  The 
incidence  of  side  effect.s  was  similar  in 
the  two  groups,  and  measures  of  iron 
status  did  not  differ  significantly 
throughout  the  study.  The  cont:lusions 
of  the  study  were  that  estimates  of  net 
changes  in  total  body  iron  suggested 
that  the  overall  bioavailability  of 
carbonyl  iron  is  approximately  70 
percent  that  of  ferrous  sulfate.' 

The  comment  also  included  a 
description  of  a  long-term  2'  .-vear 
unpublished  studv.  in  which  repeated 
courses  of  56  days  of  low  dose  [100  mg) 
carbonyl  iron  were  given  to  one  group 
of  volunteers  once  daily  at  bedtime  after 
each  blood  donation.  Two  other  groups 
of  volunteers  were  permitted 
unsupervised  self-supplementation, 
with  volunteers  in  one  group  donating 
blood  in  an  unscheduled  manner,  and 
volunteers  in  the  second  group  donating 
blood  on  a  schedule  identical  to  that  of 
the  carbonyl  iron  group.  The  conclusion 
of  the  study  was  that  the  prevalence  of 
iron  deficiency  in  the  group  receiving 
carbonyl  iron  declined  substantially 
compared  with  its  prevalence  in  the  two 
groups  who  were  permitted 
unsupervised  self-supplementaticTn.  In 
addition,  the  researchers  concluded  that 
increases  in  measures  of  iron  status  in 
the  subjects  in  the  carbonyl  iron  group 
over  the  30-month  course  of  the  study 
suggested  that  their  iron  balance  was 
improved  during  the  course  of  the 
study. 

At  the  public  workshop,  the 
researcher  w^ho  conducted  this  study 
pointed  out  that  the  population  of 
subjects  in  this  study  was  chosen 
because  it  is  a  population  in  which 
individuals  are  iron  deficient  hut  not  for 
any  pathological  reason.  The  researcher 
categorized  this  population  as  having 
"probably  the  highest  demands  on  iron 
absorption  that  are  seen  in  normal 
populations." 

However,  the  comment  described  as 
"unexplained"  a  published  study  (Ref 
29)  conducted  in  Sweden  in  which  a 
preparation  of  carbonyl  iron 
radiolabeled  with  a  particular  isotope 
(-Te)  was  used  to  fortify-  wheat  flour  in 
which  the  naturally  occurring  iron  of 
the  wheat  was  extrinsically  labeled  with 
another  radioisotope  of  iron  C^Te). 
Doubly  labeled  wheat  rolls  prepared 
from  this  flour  were  ser\ed  with 
different  meals  to  human  adult 
volunteers.  The  authors  of  the  study 
claimed  that  the  ratio  of  absorbed  -¥e 
to  absorbed  "^"Fe  is  a  direct  measure  of 
the  carbonyl  iron  that  joins  the 


nonheme  pool  and  is  made  potentialK 
available  for  absorption.  Tlie  authors 
stated  that  the  relative  bioavailability  of 
carbonyl  iron  was  unexpectedly  low 
and  varied  from  5  percent  to  20  percent 
when  the  iron  fortified  wheat  rolls  were 
served  with  different  meals.  The  authors 
also  stated  that  factors  such  as  the 
baking  process  or  the  addition  of 
ascorbic  acid  did  not  change  the  relative 
bioavailability.  The  authors  of  the  study 
concluded  that  this  low  and  variable 
bioavailability  of  carbonvl  iron  in 
humans  makes  it  necessary  to 
reconsider  the  rationale  of  using 
elemental  iron  powders  for  the 
fortification  of  foods  for  human 
consumption 

F^.^  recognizes  the  apparent 
discrepancy  between  the  (  onclusions  of 
the  multiple  studies  conducted  in 
female  blood  donors  and  the 
conclusions  of  the  study  conducted  in 
human  volunteers  who  consumed  wheat 
rolls  fortified  with  radiolabt^ed 
(.arbonyl  iron.  Iron  bioavailability  is  a 
complex  issue  affected  by  a  number  of 
factors,  including  the  state  of 
physiological  iron  stores  and  state  of 
health,  in  addition  to  the  iron  source 
and  the  food  matrix  and  meal 
composition  in  which  the  iron  is 
ingested.  In  fact,  the  agency  has  staled 
its  intent  to  publish  a  notice  of  proposed 
rulemaking  concerning  the 
bioavailability  of  iron  used  to  forlifv 
food  (final  rules  for  the  iron  fortification 
of  fiour  and  bread.  (43  PR  38575  at 
38576.  August  29,  19781  and  (46  PR 
43413.  August  28.  1981)).  At  this  time. 
PDA  belie\es  that  following  through 
with  such  a  proposal  makes  more  sense 
than  trying  to  resolve  such  a  complex 
issue  as  part  of  this  rulemaking 
Accordingly.  PD.A  is  not  requiring 
demonstrated  bioavailability  as  a 
precondition  in  its  determination  on 
whether  to  exempt  carbonyl  iron  from 
the  labeling  requirements,  packaging 
requirements,  or  both  requirements  of 
this  final  rule. 

/.  Comments  on  Physiological  Fortors 
That  Influence  Toxicity  of  Elemental 
Forms  of  Iron 

Several  comments  cited  animal 
studies  (Ref.  30)  that  were  undertaken  to 
characterize  the  mechanism  by  which 
elemental  iron  such  as  carbonyl  iron  is 
absorbed  (i.e.,  by  conversion  of  non- 
ionized  to  ionized  iron  in  the  presence 
of  hydrochloric  acid  in  the  stomach) 
and  postulated  that  the  toxicity 
associated  with  ionized  iron  is 
minimized  by  both  the  rate  of  gastric 
acid  production  and  the  equilibrium 
between  formation  of  ionized  iron  and 
the  discharge  of  the  ionized  iron  from 
the  stomach  to  the  intestine.  In  light  of 
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this  postulated  mechanism,  some  of 
these  e:omments  also  discussed  the 
importance  of  the  parti(,le  size  of 
carbonvi  iron  in  the  conversion  process, 
i.e.,  the  smaller  the  particle  size,  the 
faster  the  conversion  process.'^  A 
representative  of  a  I'.S.  manufacturer  of 
carbonvi  iron  stated  that  the  finn 
manufactures  approximately  40 
different  grades  of  carbonvi  iron,  but 
onU  1  grade  is  designated  for 
phamiaceuticai  or  nutritional  use.  The 
average  particle  size  of  this  grade  is 
approximatelv  5  to  6  microns. 

FDA  agrees  that  the  particle  size  of 
carbonvi  iron  is  a  kev  factor  in  the 
conversion  of  the  carbonvi  iron  to  the 
ionized  form,  and  that  carbonyl  iron 
v\'ith  a  small  particle  size  will  be  ionized 
(and  thus  absorbed)  more  rapidly  than 
f  arbonyl  iron  with  a  large  particle  size. 
FD.'\  also  recognizes  that  this 
(  onversion  mav  be  necessary  for  the 
carbonvi  iron  to  exhibit  the  full  toxicity 
associated  with  iron  salts.  Therefore,  the 
protocol  of  any  animal  studies 
comparing  the  toxicity  of  carbonyl  iron 
to  the  toxu  itv  of  iron  salts  should 
specifv  the  particle  size  of  the  carbonyl 
iron  used  in  the  studies.  If  FDA  exempts 
carbonyl  iron  from  any  of  the 
requirements  of  this  final  rule,  FDA  will 
consider  including  particle  size,  based 
on  the  particle  size  of  the  carbonyl  iron 
u.sed  in  the  comparative  studies,  as  a 
specification  for  carbonyl  iron. 

/  Other  Comments 

.\\.  the  public  workshop,  a 
representative  of  a  manufacturer  of 
carbonyl  iron  expressed  the  opinion 
that,  in  a  rulemaking  proceeding,  it  is 
FD.\  s  responsibility  to  establish  a  need 
for  a  regulation  for  a  particular  product 
and  suggested  that  the  agencv  had  not 
presented  evidence  that  products 
containing  carbonyl  iron  need  the  same 
kind  of  protective  measures  as  those 
that  the  agem  y  has  proposed  for 
products  containing  iron  salts.  In 
addition,  a  representative  of  a 
manufacturer  of  iron-containing 
products  expressed  the  opinion  that 
products  containing  carbonyl  iron  and 
bearing  a  warning  statement  such  as 
"Contains  iron,  which  can  harm  or 
cause  death  to  a  child"  would  be  falsely 
labeled  and  therefore  misbranded  under 


'■^  Many  of  the  comments  that  addressed  the 
influence  of  particle  size  on  the  physiological 
properties  of  elemental  iron  discussed  the  role  of 
particle  size  from  the  perspective  of  the 
bioavailability  of  the  elemental  iron.  However,  as 
discussed  above.  FDA  has  decided  not  to  require 
demonstrated  bioavailability  of  an  iron  source  as  a 
criterion  in  exempting  that  iron  source  from  any  of 
the  requirements  of  this  final  rule.  Therefore,  the 
discussion  of  the  importance  of  particle  size 
emphasizes  its  potential  role  in  toxicity  rather  than 
bioavailability. 


the  act  if  the  carbonyl  iron  is  in  fact  a 
safe  source  of  iron. 

At  the  public  workshop,  in  response 
to  this  statement,  agency  representatives 
pointed  out  that  the  source  of  the  iron 
in  some  deaths  attributable  to  iron 
poisoning  has  not  been  identified,  and 
that  FDA  therefore  cannot  say  with 
certainty  that  carbonyl  iron  was  not 
involved  in  any  of  the  poisoning  deaths 
that  were  discussed  in  the  iron 
proposal.  Moreover,  as  discussed  above, 
the  lack  of  reported  major  outcomes  or 
death  associated  with  accidental 
overdose  of  products  known  to  contain 
carbonyl  iron  may  be  attributable  to  the 
small  number  of  total  exposures  to  dale. 
particularly  exposures  to  high  dosages 
of  carbonyl  iron.  These  comments  did 
not  dispute  that  accidental  overdose  of 
iron-containing  products  can  kill  a 
small  child,  and  that  such  overdoses  are 
a  leading  cause  of  fatal  poisoning  in 
children  under  the  age  of  6. 

Faced  with  this  information,  the 
agency  is  compelled  to  err  on  the  side 
of  caution.  Unless  presented  with 
convincing  data  demonstrating  that 
some  forms  of  iron  are  sufficientlv  less 
toxic  that  they  are  unlikelv  to  cause 
injury  and  illness,  including  death,  FDA 
must  assume,  to  ensure  that  the  public 
health  is  adequately  protected,  that  all 
forms  of  iron  have  the  potential  to  cause 
injury  and  illness,  including  serious 
illness  and  death. 

K.  Exemption  for  Carbonyl  Iron  From 
the  Labeling  Requirements  of  This  Final 
Rule 

FDA  has  considered  the  kinds  of  data 
and  information  that  would  be 
necessary  to  enable  the  agency  to  reach 
a  decision  on  an  exemption  for  anv  form 
of  elemental  iron,  such  as  carbonvi  iron, 
from  the  regulations  on  labeling  of  iron- 
containing  products.  In  the  iron 
proposal,  FDA  stated  that  the  agency 
would  focus  on  data  and  information  in 
two  topic  areas:  Toxicity  and 
bioavailability.  Specificallv,  FDA  slated 
that  it  would  focus  on  whether  use  of  a 
source  of  elemental  iron  would  decrease 
the  risk  of  pediatric  poisoning  while 
providing  desirable  iron  nutrition  to 
those  who  need  iron  supplementation 
(59  FR  51030  at  51052). 

As  already  discussed,  FDA  has 
decided  not  to  require  demonstrated 
bioavailability  of  an  iron  source  as  a 
criterion  in  exempting  carbonvi  iron 
from  any  of  the  requirements  in  this 
final  rule.  Therefore,  the  agency's 
decision  on  whether  to  exempt  carbonyl 
iron  from  the  labeling  requirements  of 
this  final  rule  turns  on  whether  the 
available  data  demonstrate  that  carbonvi 
iron  is  significantly  less  toxic  than  iron 
sahs. 


In  the  iron  proposal,  FDA  tentatively 
concluded  that  it  should  require  a  label 
warning  statement  for  iron-containing 
products  because  a  small  child  is  at  risk 
of  injury  any  time  he  or  she  gains 
unlimited  access  to  any  iron-containing 
product.  Therefore,  the  basis  for 
exempting  products  containing  carbonyl 
iron  from  the  labeling  requirements  of 
this  final  rule  would  be  data  that 
persuade  the  agency  that  carbonvi  iron 
is  so  much  less  toxic  than  ionic  forms 
of  iron  that  accidental  overdose  of 
products  containing  carbonyl  iron  is 
unlikely  to  place  a  small  child  at  risk  of 
injury  (including  minor,  moderate,  and 
major  outcomes  as  well  as  death).  The 
most  compelling  information  bearing  on 
this  question  is  the  available  data  on  the 
outcomes  of  acute,  accidental  exposure 
of  children  to  iron-containing  products 
because  these  data,  in  contrast  to  animal 
studies  that  must  be  interpreted  and 
extrapolated  to  predict  toxicity  in 
human  children,  are  directly  relevant  to 
the  question  at  hand. 

As  discussed  above,  the  information 
available  from  poison  control  centers 
shows  that  accidental  overdose  of 
carbonyl  iron-containing  products  has  ■ 
resulted  in  173  minor  outcomes  and  4 
moderate  outcomes.  Even  though  there 
were  no  reported  exposures  to  carbonyl 
iron-containing  products  that  resulted 
in  major  outcomes  or  death,  the 
reported  occurrences  of  minor  and 
moderate  outcomes  show  that  a  voung 
child  who  acc;identally  consumes  an 
overdose  of  a  carbonyl  iron-containing 
product  is  at  risk  of  illness  or  injury. 
Therefore,  the  available  data  on  the 
acute,  accidental  exposure  of  children  to 
iron-containing  products  do  not  support 
an  exemption  for  carbonyl  iron  from  the 
labeling  requirements  of  this  final  rule. 
Accordingly,  F'DA  is  not  exempting 
products  containing  carbonyl  iron  from 
the  labeling  requirements  of  this  final 
rule. 

L  Exemption  for  Carbonyl  Iron  From  the 
Packaging  Requirements  of  This  Final 
Rule 

FDA  has  considered  the  kinds  of  data 
and  information  that  would  be 
necessary  to  enable  the  agencv  to  reach 
n  decision  on  an  exemption  for  any  form 
of  elemental  iron,  such  as  carbonvi  iron, 
from  the  regulations  on  packaging  of 
iron-containing  products.  As  discussed 
with  respect  to  an  exemption  from  the 
labeling  requirements  of  this  final  nile, 
the  basis  for  the  agency's  decision  on 
whether  to  exempt  carbonvi  iron  would 
be  data  on  whether  the  use  of  carbonvi 
iron  would  decrease  the  risk  of  pediatric 
poisoning. 

In  the  iron  proposal,  FDA  stated  that 
the  agency  was  not  persuaded  that  full 
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compliance  with  CPSC's  CRC 
requirements,  even  in  the  presence  of 
warning  statements,  would  be  adequate 
to  ensure  the  safety  of  the  use  of  iron- 
containing  products.  FDA  proposed  that 
iron-containing  products  that  contain  30 
mg  or  more  of  iron  per  dosage  unit  be 
packaged  in  nonreusable  unit-dose 
packaging  in  light  of  the  potentially  fatal 
outcome  that  can  result  from  pediatric 
iron  poisoning.  Moreover,  many 
accidental  overdoses  of  iron-containing 
products  that  do  not  result  in  fatal 
consequences  do  have  life-threatening 
consequences.  In  light  of  the  potentially 
fatal  or  life-threatening  outcomes  that 
can  result  from  pediatric  iron  poisoning, 
the  basis  for  exempting  products 
containing  30  mg  or  more  of  carbonyl 
iron  per  dosage  unit  from  the  packaging 
requirements  would  be  data  that 
persuade  the  agency  that  carbonyl  iron 
is  so  much  less  toxic  than  ionic  forms 
of  iron  that  accidental  overdose  of 
products  containing  a  high  dose  of 
carbonyl  iron  is  unlikely  to  result  in 
major  outcomes  or  death.  The 
information  bearing  on  this  question  is: 
(1)  Data  on  the  outcomes  of  acute, 
accidental  exposure  of  children  to  iron- 
containing  products;  (2)  data  on  acute 
toxicity  in  animals  of  carbonyl' iron 
compared  to  that  of  iron  salts;  and  (3) 
the  ability  to  extrapolate  from  the  acute 
toxicity  data  in  animals  to  predict  a 
reduced  toxicity  for  carbonyl  iron  in 
children. 

As  discussed  above,  the  information 
available  from  poison  control  centers 
shows  no  reported  exposures  to 
carbonyl  iron-containing  products  that 
resulted  in  major  outcomes  or  death. 
However,  the  data  from  the  poison 
control  centers  did  not  always  include 
the  source  of  iron,  and  therefore  the 
total  number  of  accidental  exposures  to 
products  containing  carbonyl  iron  is 
likely  to  be  underestimated. 
Consequently,  the  total  number  of  major 
and  fatal  outcomes  may  also  be 
underestimated. 16  The  lack  of  reported 
exposures  to  carbonyl  iron  that  resulted 
in  major  outcomes  is  encouraging  in 
light  of  the  fact  that  at  least  three  major 


'"At  the  public  workshop.  FDA  staled  that  the 
ingested  substance  had  been  IdentiHed  as  ferixius 
sulfate  in  "16  or  1 7  out  of  37  or  40  deaths."  Review 
of  the  supporting  medical  records  for  the  37  deaths 
reported  in  the  iron  proposal  now  shows  that  the 
source  of  the  iron  involved  in  the  accidental 
overdose  exposures  resulting  in  death  is  known  in 
29  of  those  37  cases  and  that  in  each  of  these  29 
cases  the  source  was  not  carbonyl  iron.  In  addition. 
FDA  is  aware  that  2  additional  children  died  of 
accidental  overdose  of  an  iron-containing  product 
in  1994,  and  that  the  source  of  iron  in  both  of  these 
cases  was  ferrous  sulfate  [Refs.  1  and  21  Therefore, 
the  number  of  reported  pediatric  deaths  attributable 
to  accidental  overdose  of  an  iron-containing 
product  in  which  the  source  of  iron  is  not  known 
to  FDA  It  8  of  39  reported  pediatric  deaths. 


outcomes  would  be  predicted  if 
carbonyl  iron  was  as  toxic  as  iron  salts. 
However,  even  if  carbonyl  iron  was  as 
toxic  as  iron  salts,  less  than  one  death 
would  be  predicted  from  exposure  to 
carbonyl  iron.  The  lack  of  reported 
exposures  to  carbonyl  iron  that  resulted 
in  major  outcomes  or  death  therefore 
may  be  attributable  to  both  the 
insensitivity  of  passive  reporting 
systems  and  the  small  number  of  total 
exposures  to  carbonyl  iron,  particularly 
exposures  to  high  doses  of  carbonyl 
iron,  rather  than  to  any  reduced  toxicity 
of  carbonyl  iron  relative  to  that  of  iron 
salts  Therefore,  although  FDA 
acknowledges  that  the  data  are 
consistent  with  an  interpretation  that 
accidental  overdose  of  carbonyl  iron  is 
unlikely  to  result  in  major  outcomes  or 
death,  FDA  finds  that  the  data  are  too 
preliminary  to  allow  it  to  comfortably 
conclude  that  accidental  overdose  of 
carbonyl  iron-containing  products  is 
unlikely  to  result  in  major  outcomes  or 
death. 

Moreover,  as  already  discussed,  the 
available  animal  toxicity  data  are 
unsuited  for  the  agency's  purpose  in 
evaluating  whether  the  acute  toxicity  in 
children  of  carbonyl  iron  is  less  than 
that  of  iron  salts,  and  it  would  be 
premature  for  FDA  to  exempt  carbonyl 
iron  absent  data  that  permit  such  an 
evaluation.  In  order  to  reach  a  decision 
on  whether  to  exempt  carbonyl  iron 
from  the  packaging  requirements  of  this 
final  rule,  FDA  needs  animal  data 
comparing  the  acute  toxicity  of  carbonyl 
iron  to  that  of  at  least  one  iron  salt  that 
is  commonly  used  in  the  manufacture  of 
iron-containing  supplements  and  drug 
products. 

In  summanr",  given  the  possibility  that 
accidental  overdose  of  products 
containing  carbonyl  iron  could  result  in 
death  of  a  small  child,  the  available  data 
on  accidental  exposure  to  carbonyl  iron- 
containing  products  are  too  preliminary 
to  provide  a  basis  for  an  exemption  for 
carbonyl  iron  from  the  packaging 
requirements  of  this  final  rule. 
Moreover,  it  would  be  premature  for 
FDA  to  exempt  carbonyl  iron  from  the 
packaging  requirements  of  this  final  rule 
given  the  lack  of  animal  data  that  clearly 
establish  the  lower  toxicity  of  carbonyl 
iron  compared  to  at  least  one  commonly 
used  iron  salt. 

Nonetheless,  FDA  is  encouraged  by 
the  fact  that  accidental  overdose  of 
products  containing  30  mg  or  more  of 
carbonyl  iron  per  dosage  unit  thus  far  is 
not  known  to  have  caused  major 
outcomes  or  death.  FDA  also  is 
encouraged  by  the  fact  that  the  existing 
animal  data,  limited  though  they  are.  are 
consistent  with  an  interpretation  that 
carbonyl  iron  may  be  so  much  less  toxic 


than  iron  salts  that  an  accidental 
overdose  of  a  carbonyl  iron-containing 
product  is  unlikely  to  result  in  a  major 
outcome  or  death.  Therefore,  FDA  finds 
that  it  is  appropriate  to  provide  a 
temporary  exemption  from  the 
packaging  requirements  of  this  final  rule 
to  enable  interested  parties  to  conduct 
appropriate  animal  studies  that  could 
establish  a  reduced  toxicity  for  carbonvl 
iron  relative  to  that  of  iron  salts. 

Accordingly,  §§111  50(b)  and 
310  ."ilStb)  temporarily  exempt  carbonyl 
iron  from  the  packaging  requirements  of 
this  final  rule.  The  temporary 
exemption  will  automatiraliy  expire  1 
year  after  date  of  publication  of  this 
final  rule  in  the  Federal  Register,  If. 
during  the  temporary  exemption  period, 
FDA  receives  animai  data  that  clearly 
establish  that  carbonyl  iron  is 
significantly  less  toxic  than  at  least  one 
commonly  used  iron  salt,  FDA  will 
consider  permanently  exempting 
carbonyl  iron  from  the  packaging 
requirements  of  this  final  rule.  If. 
following  the  temporary  exemption 
period.  FDA  does  not  extend  the 
exemption,  the  packaging  requirements 
of  this  final  rule  will  become  effective 
for  products  containing  carbonyl  iron 
according  to  the  same  principle  as  for 
products  containing  other  forms  of  iron, 
i.e  ,  on  the  date  that  is  180  davs  after  the 
date  of  expiration  of  the  temporary 
exemption,  or  on  July  15,  1998.  (See 
discussion  of  the  effective  date  in 
sections  VLB  7.  and  VIII.  of  this 
document.) 

To  predict  the  margin  of  safety  that 
carbonyl  iron  would  afford  relative  to 
iron  salts  in  the  event  of  accidental 
overdose,  the  agency  needs  data,  in 
weanling/juvenile  laboratory  animals  of 
2  to  3  species,''  '*  in  which  the  acute/ 
short-term  toxicity  of  orally 
administered  elemental  iron  of  known 
particle  size  '^  is  compared  to  the  acute/ 
short  term  toxicity  of  at  least  one  iron 
salt  that  is  commonly  used  in  the 
manufacture  of  iron  supplements.  The 
range  of  particle  sizes  of  the  carbonyl 
iron  used  in  the  comparative  studies 
should  correspond  to  that  of  the  product 
proposed  to  be  exempted. 


' "  .^s  discussed  above  extrapolation  from  data  on 
;ron  toxicity  obtained  with  experimental  animal 
species  to  predict  iron  toxicity  in  hiimans  is  not 
straightforward.  Consequently,  it  would  be 
imprudent  to  reiv  on  data  derived  from  a  single 
animal  species 

"The  studies  should  be  performed  on  at  least 
one  weaniing/'uveniie  rodent  and  one  weanling/ 
juvenile  nonrodeni  species  whose  gastrointestinal 
physiology  is  similar  to  that  of  Infant*  and  children 
(e.g..  swinel. 

'"As  discussed  above  particle  .«ite  .s  an 
important  factor  in  the  rate  of  loniration.  and  thus 
the  potential  toxicity,  of  elemental  iron. 
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The  studies  should  be  carried  out  over 
a  range  of  doses,  so  that  thev  can 
provide  information  relevant  to  the 
acute/short  term  toxicological  profde. 
including  dose  responses  and  NOAEL's 
for  toxic  effects.  The  endpoints  of  these 
studies  should  include  deposition  of 
iron  in  tissues,  clinical  measures  of  iron 
status  (e.g..  hematocrit,  hemoglobin, 
serum  iron,  serum,  ferritin,  total  iron 
binding  capacity),  assessment  of 
systemic  tissue  damage  using 
biomarkers  (e.g.,  liver  enzymes  in  serum 
for  liver  damage:  blood  urea  nitrogen  for 
kidney  damage),  gross  necroscopy 
examination,  histopathologv  (with 
emphasis  on  known  primarv  target 
organs  of  acute  oral  toxicity  of  iron  such 
as  the  gastrointestinal  tract  and  liver, 
and  on  any  gross  lesions  observed  on 
necropsy),  effects  on  lipid  peroxidation 
in  tissues  (liver,  intestines,  red  blood 
cells),  and  systematic  evaluation  and 
recording  of  clinical  signs  and 
symptoms.  Such  data  will  provide  a 
direct  comparison  of  the  thresholds  for 
toxic  effects  of  carbonyl  iron  relative  to 
those  of  ferrous  salts.  If  the  inter-species 
variability  is  large,  the  agency  will  need 
data  in  at  least  one  species  that  closely 
re.sembles  the  human  child,  such  as  a 
primate  species,  in  order  to  be  able  to 
extrapolate  from  the  animal  data  to 
predict  whether  the  toxicity  of  carbonyl 
iron  in  children  is  reduced  relative  to 
that  of  iron  salts. 

FDA  intends  to  evaluate  the  animal 
data  described  above,  as  well  as  anv 
relevant  data  from  studies  in  humans 
that  may  become  available,  to  determine 
whether  they  support  a  reduced  toxicity 
for  carbonyl  iron  such  that  an  extension, 
temporary  or  permanent,  of  the 
exemption  for  carbonyl  iron  from  the 
packaging  requirements  of  this  final  rule 
is  justified.  However,  animal  data  can 
only  be  used  to  support  an 
interpretation  that  accidental  exposure 
to  a  carbonyl  iron-containing  product  is 
unlikely  to  result  in  a  major  outcome  or 
death  and  cannot  supersede  data 
obtained  from  human  exposure  to 
carbonyl  iron-containing  products. 
Thus,  animal  data  would  not  be  a 
sufficient  basis  for  a  continued 
exemption  in  the  event  that  FD.^ 
receives  information  that  accidental 
exposure  to  a  product  containing  30  mg 
or  more  of  carbonyl  iron  per  dosage  unit 
resulted  in  a  major  outcome  or  death. 
Accordingly,  if,  during  the  period  of 
temporary  exemption  or  during  any 
period  of  extended  or  permanent 
exemption.  FDA  receives  information 
that  accidental  exposure  to  a  product 
containing  .30  mg  or  more  of  carbonyl 
iron  per  dosage  unit  resulted  in  a  ma)or 


outcome  or  death,  FDA  will  likely  move 
quickly  to  revoke  the  exemption. 

The  temporary  exemption  identifies 
the  form  of  iron  that  is  exempted  as 
carbonyl  iron  that  conforms  to 
§184.1375  (21  CFR  184  1375).  Section 
184.1375  should  accurately  describe  the 
carbonyl  iron  used  in  iron-containing 
dietary  supplement  and  drug  products, 
and,  given  the  need  for  promulgation  of 
this  final  rule,  FDA  finds  that  it  is 
appropriate  to  incorporate  it  into  the 
final  regulation.  However,  FDA  invites 
the  submission  of  information  on 
whether  this  description  of  carbonv! 
iron  is  adequate,  and  whether 
alternative  or  additional  information  is 
appropriate  and  necessary  in  the  event 
that  FDA  decides  to  extend,  or  make 
permanent,  the  exemption.  For  example, 
FDA  solicits  information  on  whether  it 
is  appropriate  and  important  to  include 
a  specification  for  the  particle  size  of 
carbonyl  iron  that  is  used  to 
manufacture  dietary  supplement  and 
drug  products,  FDA  also  solicits 
information  on  factors  other  than 
particle  size,  such  as  the  physical  and 
chemical  properties  of  the  iron  as  well 
as  binders  and  excipients,  that  may 
influence  the  rate  of  ionization  of 
carbonyl  iron  and  recommendations  on 
whether.it  is  appropriate  and  important 
to  include  specifications  for  such  factors 
used  in  the  manufacture  of  products 
containing  carbonyl  iron. 

M.  Other  Non -Ionic  Forms  of  Iron 

The  agency  received  one  comment 
from  a  manufacturer  of  PIC.  The 
comment  included  data  obtained  from 
the  TESS  database  of  the  AAPCC  on  a 
total  of  228  potentially  toxic  exposures 
to  products  containing  PIC  None  of  the 
exposures  resulted  in  death.  One 
exposure,  v/hich  involved  a  suspected 
suicide  attempt  by  an  adult  and  was 
accompanied  by  the  concomitant 
consumption  of  other  drug  products, 
resulted  in  a  major  outcome.  The  228 
total  exposures  also  resulted  in  3 
moderate  outcomes  and  24  minor 
outcomes.  The  comment  concluded  that 
the  overall  risk  of  accidental  iron 
poisoning  or  death  associated  with  PIC 
is  low. 

In  order  to  determine  whether  PIC 
merits  an  exemption  from  the  labeling 
requirements  of  this  final  rule,  FD.^  has 
considered  whether  the  information 
supplied  in  the  comment  supports  a 
conclusion  that  accidental  overdose  of  a 
PIC-containing  product  is  unlikely  to 
place  a  small  child  at  risk  of  illness  or 
injury  any  time  he  or  she  gains 
unlimited  access  to  such  products.  The 
total  number  of  reported  acute, 
accidental  exposures  in  humans  to  PIC 
is  very  small,  but  already  has  resulted 


in  3  moderate  outcomes  and  24  minor 
outcomes.  Therefore,  the  available  data 
on  acute,  accidental  exposure  of 
humans  to  PIC  does  not  support  an 
exemption  for  PIC-containing  products 
from  the  labeling  requirements  of  this 
final  rule.  Accordingly,  FDA  is  not 
exempting  products  containing  PIC  from 
the  labeling  requirements  of  this  final 
rule. 

The  comment  also  included  data  from 
an  acute  14-day  oral  toxicity  study  in 
rats.  The  study  was  initiated  with  a 
range-finding  lest  consisting  of  one  male 
and  one  female  rat  at  five  doses  ranging 
from  500  to  5,000  mg  Fe/kg  body 
weight.  Following  the  range-finding  test, 
a  limit  test  was  performed  in  which  one 
group  of  five  male  and  five  female  rats 
received  a  single  oral  administration  of 
PIC  at  a  dose  of  5,000  mg  Fe/kg  body 
weight  Following  dosing,  the  limit  test 
rats  were  observed  daily  and  weighed 
weekly.  A  gross  necroscopy 
examination  was  performed  on  all  limit 
test  rats,  and  no  gross  internal  findings 
were  observed  at  necropsy  after  the  14- 
day  exposure.  No  mortality  occurred 
during  the  limit  test,  and  the  acute  oral 
LDv)  for  PIC  in  rats  therefore  was 
estimated  to  be  greater  than  5,000  mg 
Fe/kg  body  weight. 

As  discussed  above  for  carbonyl  iron, 
the  basis  for  exempting  products 
containing  30  mg  or  more  PIC  per 
dosage  unit  from  the  packaging 
requirements  would  be  data  that 
persuade  the  agency  that  accidental 
overdose  of  products  containing  30  mg 
or  more  of  PIC  per  dosage  unit  is 
unlikely  to  result  in  major  outcomes  or 
death.  The  information  bearing  on  this 
question  is:  (1)  Data  on  the  outcomes  of 
acute,  accidental  exposure  of  children  to 
iron-containing  products;  (2)  data  on  the 
acute  toxicity  in  animals  of  carbonyl 
iron  compared  to  that  of  iron  salts;  and 
(3)  the  ability  to  extrapolate  from  the 
acute  toxicity  data  in  animals  to  predict 
a  reduced  toxicity  for  carbonyl  iron  in 
children. 

As  already  discussed,  the  available 
data  on  accidental  human  overdoses  are 
unclear  as  to  whether  there  have  thus 
far  been  any  major  outcomes  resulting 
from  exposure  to  PIC-containing 
products  because  the  one  report  of 
major  outcome  was  not  clearly 
attributable  to  the  consumption  of  a  PIC- 
containing  product.  However,  the  lack 
of  reported  major  outcomes  or  death 
associated  with  accidental  overdose  of 
products  known  to  contain  PIC  may  be 
attributable  to  both  the  insensitivity  of 
passive  reporting  systems  and  the  small 
number  of  total  exposures  to  date. 
Therefore,  FDA  finds  that  the  data  on 
accidental  exposures  to  PIC-containing 
iron  products  are  too  preliminary  to 
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provide  a  basis  for  an  exemption  for  PIC 
from  the  packaging  requirements  of  this 
final  rule. 

Moreover,  there  are  no  animal 
toxicology  studies  directly  comparing 
the  acute  toxicity  of  PIC  in  animals  to 
that  of  iron  salts.  The  available  animal 
data  therefore  have  Hmitations  similar 
to  those  already  discussed  for  the  data 
submitted  in  comments  discussing  the 
toxicity  of  carbonyl  iron  and  are 
unsuited  for  the  agency's  purpose  in 
evaluating  whether  the  acute  toxicity  in 
children  of  PIC  is  less  than  that  of  iron 
salts  It  would  be  premature  for  FDA  to 
exempt  PIC  absent  such  data.  In  order 
to  reach  a  decision  on  whether  to 
exempt  PIC  from  the  packaging 
requirements  of  this  final  rule,  FDA 
needs  animal  data,  discussed  in  detail 
above  for  studies  with  carbonyl  iron, 
comparing  the  acute  toxicity  of  PIC  to 
that  of  at  least  one  iron  salt  that  is 
commonly  used  in  the  manufacture  of 
iron-containing  supplements  and  drug 
products. 

At  this  time,  the  use  of  PIC  in  iron- 
containing  products  is  not  included  in 
any  FDA  regulations.  The  comment  did 
not  submit  sufficient  information 
bearing  on  the  manufacturing  process, 
composition,  and  physical  properties  of 
PIC  to  allow  the  agency  to  adequately 
describe  PIC  in  any  exemption  from  the 
packaging  requirements  of  this  fmnl 
rule.  For  example,  the  comment  did  not 
discuss  the  role,  if  any,  of  particle  size 
and  solubility  of  PIC,  or  the  role  of 
excipients  and  binders,  as  factors  that 
may  influence  the  toxicity  of  PIC  Before 
FDA  can  consider  an  exemption  for  PIC 
from  the  packaging  requirements  of  this 
final  rule,  FDA  needs  information  that 
adequately  describes  the  manufacturing 
process,  composition,  and  physical 
properties  of  PIC.  If  the  agency  reached 
a  decision  to  exempt  PIC  from  the 
packaging  requirements  of  this  final 
rule,  FDA  would  use  this  information  to 
define,  in  the  agency's  regulations,  the 
substance  that  is  exempt,  FDA  also 
solicits  information  on  factors  other 
than  the  properties  of  PIC  itself,  such  as 
the  physical  and  chemical  properties  of 
binders  and  excipients,  that  may 
influence  the  absorption  and  toxicity  of 
PIC  and  recommendations  on  whether  it 
is  appropriate  and  important  to  include 
specifications  for  such  factors  used  in 
the  manufacture  of  products  containing 
PIC. 

In  summary,  the  available  data  on 
accidental  exposure  to  PIC-rontaining 
products  are  too  preliminary  to  provide 
a  basis  for  exempting  PIC  from  the 
packaging  requirements  of  this  final 
rule.  Further,  FDA  is  concerned  whether 
the  available  data  on  accidental 
exposure  to  PIC-containing  products 


actually  signify  that  PIC  is  no  less  toxic 
than  ionic  forms  of  iron.  Moreover,  it 
would  be  premature  for  FDA  to  exempt 
PIC  from  the  packaging  requirements  of 
this  final  rule  given  the  lack  of  animal 
data  that  clearly  establish  the  lower 
toxicity  of  PIC  compared  to  at  least  one 
commonly  used  iron  salt.  In  addition, 
FDA  lacks  information  that  would  allow 
the  agency  to  describe  the  substance 
that  is  exempt.  Therefore,  at  this  time 
FDA  is  not  exempting  products 
containing  PIC  from  the  packaging 
requirements  of  this  final  rule. 

Regardless  of  whether  FDA  receives 
animal  data  that  support  a  conclusion  of 
reduced  toxicity  for  PIC,  the  agency 
cautions  that  animal  data  alone  may  not 
provide  a  sufficient  basis  for  an 
exemption  in  light  of  the  extremely 
small  number  of  exposures  in  humans 
to  date.  Further,  as  already  discussed  for 
carbonyl  iron,  animal  data  can  only  be 
used  to  support  an  interpretation  that 
accidental  exposure  to  a  PIC-containing 
product  is  unlikely  to  result  in  a  major 
outcome  or  death  and  cannot  supersede 
data  that  may  be  obtained  in  the  future 
from  accidental  human  exposure  to  PIC- 
containing  products. 

VI.  Other  Matters 

One  comment  requested  an 
exemption  from  both  the  labeling  and 
iinit-dose  packaging  requirements  for 
the  inert,  iron-containing  tablets  that  are 
included  in  packages  of  oral 
contraceptives.  The  inert  tablets  are 
taken  on  the  days  on  which  the  active 
drug  product  is  not  taken  to  facilitate 
proper  and  regular  use  of  the 
contraceptives  by  enabling  women  to 
take  a  pill  each  day  rather  than  having 
to  remember  which  day  to  resume  after 
the  days  for  which  an  active  pill  is  not 
provided.  The  comment  argued  that 
meeting  the  requirement  for  an 
additional  warning  statement  on  the 
immediate  container  labeling  of  oral 
contraceptive  products  would  be 
impossible  because  of  the  lack  of  space, 
the  small  size  of  the  immediate 
container,  and  preexisting  label 
requirements.  The  comment  stated  that 
oral  contraceptives  are  a  special  class  of 
prescription  products  that  should  be 
exempted  from  the  labeling 
requirements  of  this  rule. 

The  agency  observes  that  the  inert 
tablets  in  oral  contraceptive  products 
contain  up  to  75  mg  of  ferrous  fumarate 
(equivalent  to  25  mg  of  iron),  and 
therefore  a  1-month  supply  of  oral 
contraceptives  containing  7  inert  tablets 
will  contain  up  to  175  mg  of  iron  The 
total  amount  of  iron  in  a  1-month 
supply  of  oral  contraceptives  is  only  70 
pert;enf  of  the  amount  (250  mg)  that 
experts  have  stated  is  sufficient  to 


produce  symptoms  of  poisoning  in  a  10 
kg  child  (see  discussion  above). 
Moreover.  FDA  is  not  aware  of  any 
reported  cases  of  poisoning  caused  by 
the  inert,  iron-containing  tablets  in 
packages  of  oral  contraceptives. 
Moreover,  these  products  are  separately 
regulated.  Therefore,  FDA  is  granting 
the  requested  exemption  from  the 
specific  labeling  requirement  of  this 
final  rule  (see  <(  310.518(d)).  If  FDA 
becomes  aware  of  poisoning  caused  by 
the  ingestion  of  the  inert,  iron- 
containing  tablets  in  oral  contraceptive 
packages,  it  may  reconsider  the 
exemption 

The  amount  of  iron  per  tablet  is  below 
the  threshold  level  for  unit-dose 
packaging  of  .TO  mg  of  iron  per  dosage 
unit.  Therefore,  an  exemption  from  the 
unit-dose  packaging  requirement  is  not 
necessarv' 

VII.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  final  rule  as  required 
by  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).'ExBCutive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulator*'  alternatives  and, 
when  regulation  is  necessar\-.  to  select 
the  regulatory  approach  which 
maximizes  net  benefits  (including 
potential  ec;()nomic,  environmental, 
public  health  and  safety  effects: 
distributive  impacts,  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues.  If 
a  rule  has  a  significant  impact  o;i  a 
substantial  number  of  small  entities,  ihe 
Regulatory'  Flexibility  Act  requires 
agencies  to  analyze  options  that  would 
minimize  the  economic  impact  C  that 
rule  on  small  businesses,  Though  not 
economically  significant.  FDA  finds  the; 
this  final  rule  is  a    significant  regulator)' 
action"  as  defined  in  Section  ,1(0(4)  of 
the  Executive  Order  because  it  raises 
novel  policy  issues.  The  agency  also 
finds  under  the  Regulatory  Flexibility 
Act  that  the  final  rule  is  likely  to  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  Finally,  the 
agency,  in  conjunction  with  the 
Administrator  of  OIR.^.  0MB.  finds  that 
this  rule  is  not  a  major  rule  for  ttie 
purposes  of  congressional  review  (Pub. 
L    104-121). 

The  rule  will  result  in  costs  in  the 
first  yetir  of  approximately  $5R  million 
and  $4  3  per  year  starting  in  year  two  for 
total  discounted  costs  of  $118  million 
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(di.scounted  to  infinity  at  7  percent).  The 
rule  will  also  result  in  per  vear  benefits 
of  between  $31. 5  million  and  $61 
million  for  total  discounted  benefits  of 
between  $426  million  and  5847  million 
(discounted  to  infinity  at  7  percent]. 
Below  is  a  detailed  description  of  FDA's 
economic  analysis. 

In  response  to  the  iron  proposal,  the 
agency  received  many  comments 
regarding  the  economic  impact  of  the 
proposed  actions.  The  comments  were 
fix)m  a  variety  of  sources  including 
consumer  advocacy  organizations, 
manufacturers,  distributors,  and  trade 
associations. 

A.  Description  of  the  Indiistn,' 

In  the  analysis  of  the  proposed  rule. 
FDA  stated  that  there  are  approximately 
.300  iron-containing  products  that  may 
be  affected  by  this  action,  of  which 
approximately  one-halt  fontain  30  mg 
or  more  of  iron  per  dosage  unit.  FDA 
received  one  comment  from  an  industry 
trade  asso<:iation  stating  that  there  are 
between  1.300  and  3.000  iron- 
containing  products.  The  (  omment  did 
not  specify  the  number  or  pen:entage  of 
products  containing  30  mg  or  more  of 
iron  per  dosage  unit 

The  agency  acknowledges  that  it 
originally  underestimated  the  number  of 
iron-containing  products  that  mav  be 
affected  by  these  actions.  Therefore,  the 
analysis  of  the  final  rule  will  be  based 
on  an  estimate  of  2,150  products  ((1.300 
-t-  3.000)/2).  The  agency  will  continue  to 
assume  that  approximately  one-half,  or 
1.075  products,  contain  30  mg  or  more 
of  iron  per  dosage  unit 

The  types  of  iron-containing  products 
that  have  been  associated  with 
poisonings  of  young  children  are 
products  offered  in  solid  oral  dosage 
form  as  multivitamin/mineral 
supplements,  products  intended  for  use 
as  iron  supplements,  and  drug  products 
for  therapeutic  purposes  .Mthough  this 
final  rule  requiring  warnmg  statements 
affects  all  iron-containing  products,  the 
requirement  for  unit-dose  packaging 
affeds  only  products  containing  in  rng 
or  more  of  iron  per  dosage  unit. 
Typically,  multivitamin/mineral 
supplements  provide  less  than  30  mg  of 
iron  per  dosage  unit  and  therefore  are 
subject  to  warning  statement 
requirements  but  not  to  packaging 
requirements.  Iron  supplements  and 
drug  products  typically  contain  30  mg 
or  more  of  iron  per  dosage  unit  and 
therefore  are  subject  to  both 
requirements. 

Iron-containing  products  mav  be 
purchased  by  consumers  on  their  own 
initiative  as  food  supplements,  or  they 
may  be  prescribed  by  physicians. 
Information  available  to  the  agency  at 


the  time  of  the  proposal  suggested  that 
the  overwhelming  majority  of  iron- 
containing  products  are  packaged  in 
bottles.  Additional  information 
suggested  that  iron-containing  products 
administered  in  hospitals  are  commonly 
packaged  in  unit-dose  packaging.  Unit- 
dose  packaging  is  preferred  by  hospitals 
because  use  of  this  type  of  packaging 
provides  each  dosage  unit  with  an 
identification  and  an  expiration  date 
and  allows  the  hospital  to  continue  to 
dispen.se  product  from  a  partially  used 
package  of  drugs  rather  than  discard  a 
bottle  opened  for  a  specifif:  patient  after 
that  patient  is  discharged.  There  were 
no  comments  challenging  FDA's 
assumption  that  iron-containing 
products  dispensed  in  hospitals  are 
packaged  in  unit-dose  packaging,  and. 
therefore,  this  assumption  is  being 
retained  in  this  analysis. 

In  the  proposed  analysis,  FDA 
reported  that,  according  to  the  National 
Center  for  Health  Statistics,  of  the 
approximately  169  million  persons  of 
age  18  or  older,  19.7  percent  consume 
iron-containing  products.  If  it  is 
assumed  that  each  individual  consumes 
one  dosage  unit  per  day,  there  are 
approximately  12  billion  dosage  units  of 
iron-containing  products  consumed 
annually  in  the  United  States.  The 
agency  does  not  have  complete 
information  on  the  number  ot  dosage 
units  of  iron-containing  products  that 
contain  30  mg  or  more  of  iron  nor  did 
any  comments  provide  su(,h 
information.  According  to  the 
recommended  dietary  allowance 
published  in  1989  by  the  Food  and 
Nutrition  Board  of  the  National 
Academy  of  Sciences,  only  pregnant 
women  require  30  mg  Fe/day. 
Therefore,  FDA  assumes  that  the 
number  of  higher-dosage  iron- 
containing  products  consumed  per  vear 
can  be  estimated  by  multiplying  the 
number  of  pregnant  women  in  the 
Ifnited  States  by  the  number  of  days  in 
1  year. 

In  the  most  recent  year  (1991)  for 
which  data  is  available,  there  were  4.1 
million  live  births.  Assuming  further 
that  each  live  birth  resulted  from  a 
distinct  pregnant  woman  (as  opposed  to 
more  than  one  birth  per  pregnant 
woman),  this  data  implies  that  there  are 
about  4.1  million  pregnant  women  on 
any  1  day  in  the  United  States,  and  that 
the  number  of  dosage  units  per  vear  can 
be  estimated  at  4.1  million  times  365 
days  per  year  or  about  1.5  billion 
(assumes  women  who  give  birth  take 
iron-containing  products  for  3  months 
of  nursing  after  delivery).  The  number 
of  pregnant  women  may  be 
overestimated  because  multiple  births 
by  one  woman  are  ignored.  The  number 


of  pregnant  women  may  also  be 
underestimated  because  using  the 
number  of  live  births  ignores 
pregnancies  not  resulting  in  a  live  birth. 
In  addition,  all  pregnant  women  may 
not  necessarily  take  iron-containing 
products  or  begin  on  the  first  day  of 
pregnancy,  another  source  of  potential 
overestimation. 

B.  Comments  on  Regulatory  Options 

The  proposed  analysis  raised  many 
possible  regulatory  alternatives 
available  that  may  reduce  the  number  of 
cases  of  pediatric  poisonings  from  the 
accidental  ingestion  of  iron-containing 
products.  The  options  include 
packaging,  warning  statements,  product 
reformulation,  and  educational  efforts. 

1.  Packaging 

In  the  proposal.  FDA  proposed  to 
require  that  products  containing  30  mg 
or  more  of  iron  per  dosage  unit  be 
packaged  in  unit-dose  containers. 
Because  of  Consumer  Product  Safety 
Commission  regulations,  most  iron 
containing  products  currently  must  be 
packaged  in  CRC's.  Therefore,  this 
option  would  likely  result  in  child 
resistant  unit-dose  packaging  for  most  of 
these  products. 

a  Costs.  I*the  analysis  of  the 
proposed  actions.  FDA  stated  that  there 
are  four  types  of  costs  associated  with 
a  mandated  packaging  change: 
Equipment,  materials,  transportation, 
and  administrative  costs.  FDA  received 
one  comment  stating  that  the  changes  in 
packaging  will  require  additional 
storage  costs  of  $10,800  for  four 
products.  In  addition,  several  other 
comments  stated  that  the  packaging 
requirements  would  cause 
manufacturers  to  incur  additional 
stability  testing  at  a  cost  of  $4,000  per 
product. 

FDA  agrees  that  the  packaging 
requirements  will  increase  storage  costs 
and  has  changed  its  analysis  to  reflect 
that  change.  Using  the  data  provided  in 
the  comment,  the  agency  estimates 
storage  costs  to  be  approximately  $1.4 
million  per  year. 

As  discussed  above,  stability  testing 
with  new  packaging  is  required  under 
drug  CGMP  regulations  Therefore.  FDA 
agrees  that  the  packaging  requirements 
of  this  final  rule  will  increase  costs  for 
drug  products  containing  30  mg  or  more 
of  iron  per  dosage  unit  and  will  change 
its  analysis  to  reflect  that  change.  There 
are  approximately  150  drug  products 
containing  30  mg  or  more  iron  per 
dosage  unit.  Total  stability  testing  costs 
will  be  $0.6  million  (150  drug  products 
X  $4,000). 

Several  comments  expressed  concern 
over  the  cost  of  equipment  One 
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comment  from  a  manufacturer  stated 
that  machine  tooling  costs  would  be 
approximately  $20,000  per  product. 
However,  one  comment  from  a  trade 
association  stated  that  contract 
packaging  firms  can  provide  unit-dose 
packaging  services  at  a  cost  that  would 
be  significantly  less  than  purchasing 
machinery,  although  there  was  no  data 
supporting  this  statement. 

In  the  analysis  of  the  proposed  rules. 
FDA  stated  that  many  packagers  of  iron- 
containing  products  will  be  required  to 
purchase  new  packaging  equipment. 
Incorporating  the  costs  provided  in  the 
comments  with  information  used  to 
develop  the  estimates  used  in  the 
proposed  analysis.  FDA  now  estimates 
the  cost  of  equipment  used  in  packaging 
blisters,  one  common  form  of  unit-dose 
packaging,  is  between  $20,000  and 
$250,000,  or  on  average  $13,5,000.  New 
equipment  will  not  be  purchased  for 
each  product  sold  because  some 
manufacturers  already  possess  unit-dose 
packaging  equipment,  and  some 
manufacturers  will  use  the  services  of 
contract  packaging  firms.  FDA  will  not 
change  its  equipment  cost  per  product, 
but  it  will  reduce  the  number  of 
products  requiring  new  equipment 
based  on  the  assumption  that  many 
firms  will  use  contract  packagers.  If 
approximately  one-third  of  the  1,075 
products  containing  30  mg  or  more  of 
iron  per  dosage  unit  require  the 
purchase  of  new  equipment,  the  total 
equipment  cost  will  be  $48  million. 

The  cost  of  child-resistant  bottles, 
currently  the  most  common  form  of 
packaging,  is  approximately  $7  per 
1,000  dosage  units.  Child  resistant 
blister  packaging  materials  cost 
approximately  $9  per  1,000  dosage 
units,  a  difference  of  $2  per  1,000 
dosage  units.  FDA  received  no 
comments  challenging  these  cost 
estimates. 

In  the  proposed  analysis,  FDA  stated 
that  it  did  not  have  information  to 
estimate  transportation  costs  and 
requested  comments.  FDA  received  one 
comment  providing  an  estimate  of 
additional  transportation  costs  caused 
by  "unit-dose  packaging  requirements  to 
be  approximately  $340,000  per  year. 

Because  no  other  information  was 
provided  to  the  agency,  FDA  will  use 
this  estimate  in  its  analysis. 

FDA  received  one  comment  regarding 
administrative  costs.  One  manufacturer 
stated  that  its  administrative  cost  of 
reviewing  and  implementing  the 
regulation  would  be  $13,000. 

FDA  notes  that  this  estimate,  when 
examined  on  a  cost-per-product  basis,  is 
not  out  of  line  with  its  estimate  of 
approximately  $500  per  product  in  the 
first  year.  Administrative  costs  are  the 


dollar  value  of  the  incremental 
administrative  effort  expended  in  order 
to  comply  with  a  regulation. 
Administrative  activities  include,  but 
are  not  limited  to,  reading  and 
interpreting  the  regulation,  establishing 
a  policy  to  comply  with  the  regulation 
(which  may  include,  for  example, 
challenging  the  regulation,  compliance 
with  direct  requirements,  remarketing 
product,  or  withdrawal  from  the 
market),  and  identifying  the  appropriate 
staff  to  comply  with  the  regulation, 
monitoring  to  ensure  staff  efforts  are 
consistent  with  corporate  policy,  and 
interacting  with  Federal  inspectors. 

The  cost  for  equipment  for  unit-dose 
packaging  for  all  products  with  30  mg 
or  more  of  iron  per  dosage  unit  is 
estimated  to  be  $48  million  (358 
products  X  $135,000).  The  cost  of 
materials  is  estimated  to  be  $3  million 
per  year  or  $43  million  (discounted  to 
infinity  at  7  percent).  Transportation 
costs  are  estimated  to  be  $.34  million 
per  year  or  $4.86  million  (discounted  to 
infinity  at  7  percent).  Storage  costs  will 
be  approximately  $1.4  million  per  year 
or  $20  million  (discounted  to  infinity  at 
7  percent).  Administrative  costs  are 
estimated  to  be  $0.54  million  (1,075  x 
$500).  Total  costs  associated  with 
requiring  unit-dose  packaging  for 
products  containing  30  mg  or  more  of 
iron  per  unit  dose  are  estimated  to  be 
$116  miUion  (discounted  to  infinity  at 
seven  percent)  with  annual  costs  not 
exceeding  $54  million  in  any  1  year. 

b.  Benefits.  FDA  received  two 
comments  concurring  with  its  analysis 
of  the  benefits  of  unit-dose  packaging, 
emd  no  comments  cl  allenging  that 
analysis.  In  the  past  8  years,  there  have 
been  at  least  39  cases  of  pediatric 
fatalities  from  the  accidental  ingestion 
of  iron-containing  products,  or  a  mean 
of  4.9  deaths  per  year.  Data  on  the 
dosage  of  the  product  consumed  is 
available  for  25  of  these  cases.  In  all 
cases  for  which  information  is  available, 
the  product  consumed  contained  at  least 
40  mg  of  iron.  In  a  7-year  period,  there 
were  nearly  190  poisonings  that  were 
life  threatening  or  resulted  in  permanent 
injury,  and  over  2,000  poisonings  that 
required  some  form  of  treatment.  FDA 
believes  that  most,  if  not  all,  such 
deaths  and  some  poisonings  can  be 
prevented  by  requiring  that  higher- 
dosage  iron-containing  products  be 
packaged  in  unit-dose  containers, 
because  studies  indicate  that  the  child 
is  less  likely  to  consume  the  number  of 
dosage  units  that  may  be  fatal  if  the 
child  must  first  remove  each  tablet  from 
a  unit-dose  package. 

Although  no  studies  have  attempted 
to  directly  estimate  the  value  of 
reducing  the  risk  of  death  and  illness  to 


children  in  particular,  many  studies 
have  attempted  to  estimate  the  value  of 
reducing  these  risks  to  aduhs.  Most  of 
these  estimates  are  based  on  wage 
differences  between  high  and  low  risk 
jobs  and.  thus,  are  derived  from  the 
labor  market  decisions  of  middle-aged 
adults.  Although  these  estimates  cluster 
around  a  fairly  small  range,  $2  million 
to  $10  million,  it  is  not  clear  that  these 
estimates  are  valid  when  applied  to 
children. 

FDA  has  used  estimates  of  the  value 
of  reducing  risks  to  adults  to  a  level  that 
would  avoid  one  statistical  fatality 
between  $3  million  and  $5  million  in 
past  regulations,  including  food  labeling 
and  Hazard  Analysis  Critical  Control 
Points  (HACCP).  One  method  of 
estimating  the  value  of  reducing  risks  to 
children  is  to  adjust  the  value  of 
reducing  risks  to  adults  by  accounting 
for  the  difference  in  the  number  of  life- 
years  saved.  Under  this  approach,  an 
often  used  estimate  of  the  value  of 
reducing  the  risks  to  adultsito  a  level 
that  would  avoid  one  statistical  fatality 
is  $5  million  for  a  middle-aged  adult.  If 
this  value  does  not  vary  with  life  years 
remaining  (that  is.  if  we  assume  that  an 
infant  is  willing  to  pay  the  same  amount 
to  avoid  risk  of  death  as  a  40  year  old 
would  be  willing  to  pay  and  assuming 
the  same  distribution  of  wealth  exists  in 
both  age  groups),  then  $5  million  is  a 
reasonable  estimate.  If,  however,  this 
value  does  varv-  with  life  years 
remaining,  then  the  corresponding  value 
for  reducing  the  risks  to  small  children 
would  be  $11  million.  FDA  used  these 
figures  ($5  to  11  million)  in  the 
proposed  analysis  to  provide  a  range  of 
estimates.  FDA  received  no  comments 
objecting  to  these  estimates  and  is. 
therefore,  continuing  to  use  these  values 
in  this  analysis. 

Requiring  unit-dose  packaging  for 
iron-containing  products  at  30  mg  or 
more  of  iron  per  dosage  unit  would 
result  in  benefits  of  reducing  an  average 
of  4.9  deaths  per  year,  valued  at 
between  $24.5  million  and  $54  million 
per  year,  or  between  $350  million  and 
$771  million  (discounted  to  infinity  at 
7  percent). 

Requiring  unit-dosage  packaging  for 
iron-containing  products  will  also 
reduce  the  number  of  nonfatal  cases  of 
pediatric  iron  poisoning.  FDA  has 
obtained  from  CPSC  case  reports  for  78 
iron  ingestions  necessitating  emergency 
room  treatment  reported  over  7  years,  or 
an  average  of  11  illnesses  p)er  year.  The 
dosage  consumed  was  reported  for  1 2  of 
these  cases.  In  five  of  those  cases,  the 
dosage  reported  was  under  30  mg  of 
iron  per  dosage  unit.  AAPCC  data  show 
that  from  1986  through  1992  there  were 
nearly  190  poisonings  that  were  life 
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threatening  or  resulted  in  permanent 
injury,  and  over  2,000  poisonings 
requiring  some  form  of  treatment  as  a 
result  of  accidental  ingestion  of  adult 
and  pediatric  iron-containing  products, 
or  an  average  of  286  per  year.  FDA  is 
unable  to  predict  the  percent  of  these 
nonfatal  poisonings  that  would  be 
prevented  by  substituting  unit-dose 
packaging  for  bottles.  In  the  proposed 
analysis.  FDA  assumed  that  all  nonfatal 
poisonings  would  be  prevented  by  the 
proposed  packaging  requirements.  The 
agency  received  no  comments  on  this 
issue  and  is,  therefore,  continuing  the 
assumption  in  this  final  analysis. 

Using  a  methodology  developed 
previously  for  FDA  to  value  morbidity 
risks,  FDA  is  able  to  estimate  the  value 
of  reduced  risk  of  nonfatal  poisoning. 
As  described  in  the  proposed  analysis, 
by  comparing  similar  symptoms  and 
medical  interventions,  the  agency  has 
derived  an  estimate  of  the  value  of 
preventing  a  nonfatal  pediatric  iron 
poisoning  of  #20.000  per  case.  Seven 
out  of  twelve  cases  of  nonfatal 
poisonings  were  a  result  of  ingestion  of 
products  of  dosages  over  60  mg  of  iron. 
Assuming  this  proportion  is 
extrapolated  to  the  remaining  cases  for 
which  information  is  unknown,  and 
assuming  unit-dose  packaging  will 
prevent  all  nonfatal  cases  (2.000  cases  in 
7  years),  then  requiring  unit-dose 
packaging  for  products  containing  30 
mg  or  more  of  iron  per  unit  dose  will 
result  in  reduced  morbidity  valued  $5 
million  per  year,  or  $71  million 
(discounted  to  infinity  at  7  percent). 

The  total  value  of  tne  benefits  of  unit- 
dose  packaging  options  is  the  sum  of  the 
value  of  reducing  both  mortality  and 
morbidity  risks.  Requiring  unit-dose 
packaging  for  all  products  containing  30 
mg  or  more  of  iron  per  dosage  unit, 
would  result  in  benefits  of  reducing 
mortality  risks  of  between  $24.5  million 
and  $54  million  per  year  or  between 
$350  million  and  $771  million 
(discounted  to  infinity  at  7  percent)  and 
reduced  morbidity  valued  at  $5  million 
per  year  or  $71  million  (discounted  to 
infinity  at  7  percent).  Therefore,  total 
discounted  benefits  are  between  $29.5 
million  and  $59  million  per  year  or 
between  $421  million  and  $842  million 
(dis^;ounted  to  infinity  at  7  percent). 

2.  Warning  Labels 

a.  Costs.  FDA  received  two  comments 
providing  estimates  of  the  cost  of 
relabeling.  One  manufacturer  estimated 
graphic  and  design  costs  at  $2,850  per 
product.  Another  estimated  artwork 
costs  of  $240,500  for  100  products,  or 
$2,405  per  product. 

In  the  analysis  of  the  proposed 
actions,  FDA  estimated  that  the  cost  of 


relabeling  was  $1,500  per  label. 
Manufacturers  of  iron-containing 
products  will  be  required  to  change 
their  labels  on  both  the  product 
container  and  the  retail  package  to 
incorporate  warning  statements. 
However,  because  manufacturers  of 
iron-containing  products  with  30  mg  or 
more  of  iron  per  dosage  unit  will  also 
be  required  to  change  their  packaging, 
they  will  not  incur  any  incremental  cost 
of  adding  a  warning  statement  to  the 
product  container.  Therefore,  the 
redesign  cost  per  product  was  estimated 
in  the  proposal  was  estimated  to  be 
$2,250  ($1,500  X  1.5).  FDA  notes  that 
this  estimate  is  similar  to  redesign  costs 
submitted  in  the  comments.  Therefore, 
the  analysis  will  not  be  changed  based 
on  this  comment.  The  total  cost  of  the 
warning  label  requirements  is  one-time 
cost  of  $5  million  (2,150  products  x 
$2,250). 

In  the  proposed  analysis,  FDA  stated 
that  an  additional  cost  of  this  regulation 
may  be  an  increase  innron  deficiency 
anemia  if  susceptible  adults  react 
inappropriately  to  a  warning  label 
targeted  for  children.  It  is  possible  that 
mcidence  of  iron-deficiency  anemia 
may  actually  increase  as  a  result  of  this 
final  action.  According  to  NHANES  II, 
approximately  7.2  percent  of  women  age 
15  to  19  and  6  3  percent  of  women  age 
20  to  44  suffer  from  iron-deficiency 
anemia.  In  addition,  men  had  a 
prevalence  of  less  than  1  percent.  FDA 
received  no  comments  on  this  issue. 

b.  Benefits.  Warning  statements  will 
only  prevent  pediatric  iron  poisonings 
to  the  e.xtent  that  they  lead  to  changes 
in  the  behavior  of  the  adult  controlling 
the  use  of  the  product.  Whether  or  not 
the  warning  messages  prescribed  in  this 
final  rule  will  cause  a  change  in 
behavior  will  depend  on  a  number  of 
factors,  including  the  degree  to  which 
the  statement  is  noticed,  read, 
understood,  and  acted  upon. 

There  is  some  evidence  that  warning 
statements  can  change  behavior.  For 
example,  research  indicates  that  the  rate 
of  increase  of  sales  of  diet  soft  drinks 
declined  after  saccharin  warnings  were 
put  on  the  labels  of  these  products  (Ref. 
31).  However,  FDA  is  unable  to  predict 
exactly  how  many  cases  of  pediatric 
iron  poisoning  will  be  prevented  as  a 
result  of  warning  statements.  To  the 
extent  that  warning  statements  will 
cause  adults  to  take  proper  care  in 
handling  iron-containing  products  and 
to  the  extent  that  such  care  is  not  taken 
in  the  absence  of  warning  statements, 
some  cases  of  pediatric  iron  poisoning 
will  be  prevented. 

FDA  did  not  receive  any  comments 
challenging  its  estimate  of  the  benefits 
of  warning  statements.  Therefore,  the 


analysis  will  not  be  changed  by  the 
comments.  If  all  products  containing  30 
mg  or  more  of  iron  per  dosage  unit  are 
subject  to  the  packaging  requirements, 
and  packaging  is  100  percent  effective 
in  preventing  both  fatal  and  nonfatal 
cases,  then  there  are  no  benefits  from 
warning  labels  on  these  products. 
However,  for  those  products  still 
packaged  in  bottles,  warning  labels  will 
have  an  impact.  If  each  nonfatal  case  of 
iron  poisoning  is  valued  at  $20,000,  and 
the  one-time  cost  of  warning  statements 
is  $5  million,  then  benefits  of  requiring 
warning  statements  will  exceed  costs  if 
warning  statements  prevent  at  least  15 
nonfatal  cases  every  year  out  of  an 
average  of  285. 

3.  Product  Reformulation — Appearance 

In  the  proposed  rule,  FDA  requested 
comment  on  the  option  of  reformulating 
iron-containing  products  to  be  less 
visually  attractive,  i.e.,  not  look  like 
candy.  FDA  received  several  comments 
on  this  issue.  As  discussed  above,  none 
of  these  comments  presented  data  to 
support  their  contention  that  FDA 
should  take  steps  to  limit  the  appeal  of 
iron-containing  products  to  young 
children,  and  therefore.  FDA  is  not 
including  in  this  final  rule  any 
requirements  relating  to  the  formulation 
and  appearance  of  iron-containing 
products. 

4.  Product  Reformulation— Taste 
In  the  proposed  rule,  FDA  also 

requested  comment  on  the  option  of 
adding  a  bitter  substance  to  products 
containing  iron  which  would  discourage 
multiple  ingestions.  FDA  did  not 
receive  any  comments  specifically 
addressing  this  issue.  However,  as 
discussed  above,  FDA  did  receive  a 
comment  expressing  an  opinion  that  a 
candy-like  taste  needlessly  encourages 
an  unsuspecting  child,  who  may  be 
unlikely  to  chew  through  the  sugar  coat, 
to  ingest  large  quantities  of  these 
products.  Another  comment  from  a 
State  department  of  health  reported  that 
investigation  of  5  of  17  deaths  revealed 
that  children  chewed  or  sucked  on  the 
iron  tablets.  However,  none  of  these 
comments  presented  data  to  support  a 
requirement  by  FDA  for  adding  a  bitter 
substance  to  products  containing  iron  to 
discourage  multiple  ingestions. 

5.  Forms  of  Iron  That  May  Be  Less  Toxic 

Several  comments  requested  that  iron- 
containing  products  containing  carbonyl 
iron,  an  elemental  iron  powder,  be 
exempted  from  the  labeling  and 
packaging  requirements.  Comments 
stated  their  belief  that  carbonyl  iron  is 
effective  in  the  prevention  or  treatment 
of  iron  deficiency  and  yet  is  less  toxic 
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than  other  forms  of  iron  commonly  used 
in  iron-containing  products.  Comments 
also  stated  that  a  permanent  exemption 
from  both  packaging  and  labeling  would 
dramatically  reduce  the  costs  of  the 
regulation. 

FDA  agrees  that  such  an  exemption 
would  reduce  the  costs  of  this  final 
regulation.  According  to  one  producer 
of  carbonyl  iron,  there  are 
approximately  35  iron-containing 
products  marketed  by  15  manufacturers 
currently  using  carbonyl  iron.  It  is  likely 
that,  if  given  an  exemption  for  carbonyl 
iron,  most,  if  not  all,  of  the  rest  of  the 
industry  would  convert  their  products 
to  this  form  of  iron.  Therefore,  an 
exemption  from  both  labeling  and 
packaging  requirements  would  reduce 
costs  by  the  difference  between  the  cost 
of  switching  to  carbonyl  iron  and  the 
cost  of  making  labeling  and  packaging 
changes.  The  cost  of  carbonyl  iron  is 
approximately  $5.28  per  lb  as  compared 
with  ferrous  sulfate  which  costs 
approximately  $1.70  per  lb.  However, 
carbonyl  iron  has  an  iron  content  which 
is  three  times  as  high  as  ferrous  sulfate. 
Therefore,  on  an  equivalency  basis,  the 
price  of  the  two  types  of  iron  are 
approximately  equal  ($5.28  for  carbonyl 
iron  and  $5.10  for  ferrous  sulfate). 

The  cost  savings  fiom  providing  an 
exemption  from  packaging  requirements 
is  $54  million  in  the  first  year,  or  $116 
million  discounted  to  infinity  at  7 
percent.  There  are  minimal  cost  savings 
from  providing  an  exemption  from 
labeling  requirements  because  most 
labels  will  still  be  changed  to  reflect  a 
change  in  ingredients. 

However,  as  stated  previously, 
although  there  may  be  some  probabiHty 
that  carbonyl  iron  is  less  toxic,  FDA  is 
not  entirely  convinced  that  carbonyl 
iron  is  sufficiently  less  toxic  than  other 
commonly  used  forms  of  iron  to 
substantially  decrease  the  risk  of 
pediatric  poisoning.  Thus,  it  is  possible 
that  providing  an  exemption  from  either 
labeling  or  packaging  requirements, 
while  substantially  reducing  costs, 
could  also  substantially  reduce  benefits. 
If  carbonyl  iron  is  not  sufficiently  less 
toxic  than  other  forms  of  iron,  then 
encouraging  the  industry  to  convert  to 
carbonyl  iron  will  result  in  lost  benefits 
of  between  $426  million  and  $847 
million  (discounted  to  infinity  at  7 
percent).  A  permanent  exemption  for 
carbonyl  iron  from  labeling 
requirements  could  result  in  a  net  loss 
to  society  of  approximately  $5  million. 
An  exemption  for  carbonyl  iron  from 
packaging  requirements  could  result  in 
a  net  loss  to  society  of  between  $421 
million  and  $842  million.  On  the  other 
hand,  if  carbonyl  iron  is  sufficiently  less 
toxic  than  other  forms  of  iron  such  that 


accidental  overdose  of  products 
containing  a  high  dose  of  carbonyl  iron 
is  unlikely  to  result  in  major  outcomes 
or  death,  then  an  exemption  from  the 
packaging  requirements  would  result  in 
a  cost  savings  of  $54  million  annually 
with  no  corresponding  loss  in  benefits. 
Because  of  the  uncertainty  regarding 
the  relative  toxicity  of  carbonyl  iron. 
FDA  is  temporarily  exempting  products 
containing  carbonyl  iron  from  the 
packaging  requirements.  At  the  end  of  1 
vear,  those  products  will  be  subject  to 
the  unit-dose  packaging  requirements. 
However,  if  FDA  receives  sufficient  data 
to  convince  the  agency  that  an 
exemption  from  carbonyl  iron  will  not 
result  in  any  loss  in  benefits,  the 
exemption  will  be  made  permanent.  The 
temporary  exemption  for  carbonyl  iron 
will  allow  manufacturers  of  iron 
containing  products  to  delay  making 
changes  to  their  packaging  while 
conducting  further  studies  on  the 
toxicity  of  carbonyl  iron.  This  delay  will 
result  in  cost  savings  equal  to  the 
interest  on  the  cost  of  the  packaging 
changes  (7  percent  of  $54  million,  or  $4 
million).  The  cost  of  the  studies  will 
depend  on  the  species  selected.  FD.A 
estimates  that  conducting  the  necessar> 
studies  will  cost  approximately  $30,000. 

6.  Consumer  Education  Campaign 

Two  of  the  three  petitions  submitted 
advocated  educational  efforts  for  the 
public  and  health  professionals.  FDA 
agrees  that  the  public  needs  to  be 
informed  of  the  dangers  of  pediatric  iron 
poisoning.  The  fact  that  in  7  years  over 
2,000  poisonings  requiring  some  kind  of 
treatment  occurred,  may  indicate  that 
the  public  is  not  aware  of  the  potential 
for  serious  harm  or  death  in  young 
children  from  accidental  ingestion  of 
iron-containing  products.  FDA  is 
developing  materials  for  a  public 
information  campaign  utilizing  the 
channels  available  to  FDA. 

7.  Effective  Dates 

The  agency  proposed  to  make  any 
final  rule  based  on  the  proposed  rule 
effective  6  months  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register.  FDA  received  many 
comments  objecting  to  this  effective 
date. 

Several  comments  stated  that  the 
proposed  effective  date  is  not  feasible 
for  relabeling,  urging  FDA  to 
consolidate  the  effective  date  with  the 
date  for  the  new  nutrition  labeling  rules 
for  dietary  supplements  that  would  be 
issued  as  a  result  of  the  DSHEA  and 
were  statutorily  mandated  to  be 
effective  after  December  31,  1996.  This 
would  amount  to  a  compliance  period 
of  approximately  1  year  after 


publication  of  the  final  rules,  a  delay  of 
approximately  6  months  compared  to 
the  proposed  effective  date  One 
comment  requested  that  firms  be 
allowed  to  use  up  existing  stocks  of 
labeling  bearing  the  voluntary  warning 
statement.  One  comment  stated  that 
revising  labeling  requires  at  least  1  year. 

FDA  agrees  that  costs  of  compliance 
with  labeling  requirements  are  reduced 
with  extended  effective  dates.  In 
general,  costs  of  compliance  for  labeling 
are  less  for  longer  compliance  periods 
because  firms  can  incorporate 
mandatoPr'  changes  to  product  labeling 
with  regularly  scheduled  changes.  In 
general,  labeling  costs  are  reduced  by  50 
percent  when  a  compliance  period  is 
extended  from  6  months  to  1  year, 
However,  benefits  are  also  delayed. 

FDA  has  considered  the  requests  to 
extend  the  effective  date  for 
implementing  the  labeling  requirements 
of  this  final  rule  from  a  period  of  6 
months  to  a  period  of  1  year.  FDA 
would  select  the  regulator.'  option  of 
extending  the  compliance  period  for  the 
warning  statement  requirements  if  the 
marginal  benefit  of  the  option  exceeds 
the  marginal  cost.  The  marginal  benefit 
of  extending  the  compliance  period  to  1 
vear  is  the  reduction  in  benefits  caused 
by  not  preventing  nonfatal  cases  for  6 
months.  Marginal  costs  will  exceed 
marginal  benefits  if  125  cases  are  not 
prevented.  FDA  believes  that  it  is  likely 
that  the  number  of  additional  nonfatal 
cases  not  prevented  during  the  6-month 
period  will  exceed  this  number.  Thus, 
the  savings  to  manufacturers  from  a  1- 
year  compliance  penod  will  not  be  as 
great  as  the  savings  from  injuries 
avoided  by  having  the  warning 
statement  on  all  products. 
Consequently.  FDA  is  denying  the 
requests  to  extend  the  compliance 
period  to  1  year. 

FDA  also  has  considered  the  requests 
to  consolidate  the  effective  date  for  the 
labeling  requirements  of  this  rule  with 
the  dietary  supplement  labeling 
requirements  that  would  be  issued  as  a 
result  of  the  DSHEA.  At  this  time,  the 
effective  date  of  this  final  rule  is  after 
December  31.  1996.  which  is  the 
statutorily  mandated  date  of  compliance 
for  the  labeling  requirements  imposed 
by  the  DSHEA.  However,  it  is 
questionable  whether  FDA"s  regulations 
implementing  the  DSHEA  labeling 
requirements  will  be  finalized  before 
that  date.  FDA  has  previously  stated  its 
intent  to  provide  a  reasonable 
compliance  period  for  the  provisions  of 
DSHEA  (61  FR  16423.  April  15.  1996). 
In  light  of  the  comments  that  discussed 
the  extent  of  the  current  compliance 
with  the  industry 's  voluntary  labeling 
program,  FD.^  considers  that  a 
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reasonable  response  to  the  requests  for 
a  single  compliance  date,  which  still 
places  public  health  at  the  forefront,  is 
to  retain  the  effective  date  of  180  days 
as  proposed  but  to  use  enfort:ement 
discretion,  consistent  with  its 
announced  intent  to  provide  a 
reasonable  complianc:e  period  for  the 
provisions  of  the  DSHEA.  for  those 
products  that  bear  a  voluntary  warning 
statement  (such  as  the  statement 
suggested  by  the  NOMA).  Products  that 
do  not  bear  any  warning  statement, 
however,  must  be  in  compliance  with 
this  final  rule  within  fi  months  of  its 
date  of  publication.  In  the  interest  of 
fairness,  the  agenc:y  is  iikelv  to  follow  a 
similar  approach  with  respect  to  iron- 
containing  drug  products  even  though 
iron-containing  drug  products  are  not 
subject  to  the  agency's  labeling 
regulations  implementing  DSHEA. 

Several  comments  requested  an 
extension  of  the  effective  date  for  the 
packaging  requirements.  One  comment 
stated  revising  packaging  requires  at 
least  1  year  The  comment  stated  that 
the  time  required  to  order,  obtain,  and 
implement  new  tooling  and  equipment 
easily  exceeds  180  davs  .Another 
comment  suggested  that  many  firms 
would  have  to  use  outside  contractors 
for  unit-dose  packaging  with  resultant 
costs  and  time  delays  but  did  not 
provide  any  estimates.  One  comment 
expressed  uncertainty  about  whether 
the  capacity  of  the  packaging  industry 
was  sufficient  to  handle  the  extra  work. 
One  comment  from  the  packaging 
industry-  stated  that  enough  capacity 
exists  to  unit-dose  pack  all  iron- 
containing  products  currently  sold  in 
the  United  States. 

FDA  agrees  that  costs  of  compliance 
with  packaging  requirements  are 
reduced  with  extended  effective  dates. 
In  general,  extending  the  compliance 
date  for  packaging  to  1  year  would 
reduce  costs  of  materials,  transportation, 
storage,  and  administration.  The  total 
reduction  in  cost  of  packaging  due  to  a 
6-month  extension  would  be 
approximately  $5  million.  However,  the 
6-month  extension  would  also  decrease 
benefits.  The  cost  of  extending  the 
compliance  date  for  packaging 
requirements  for  products  containing  30 
mg  or  more  of  iron  per  dosage  unit  is  a 
reduction  in  benefits  caused  by  not 
preventing  fatal  cases  for  6  months, 
valued  at  an  amount  between  SlB  and 
$32  million. 

P"DA  has  considered  the  requests  to 
extend  the  effective  date  for 
implementing  the  packaging 
requirements  of  this  final  rule.  The 
agency's  calculations  show  that  the 
reduction  in  costs  that  would  be 
expe<.ted  by  extending  the  compliance 


period  to  1  year  is  small  compared  to 
the  overall  costs  of  the  rule.  Moreover, 
the  reduction  in  benefits  that  would  be 
expected  by  extending  the  compliance 
period  to  1  year  exceed  the  reduction  in 
costs  by  a  factor  of  3  to  6.  Therefore, 
FDA  is  denying  the  requests  to  increase 
the  time  for  compliance  with  this  final 
rule. 

C.  Regulatory  Flexibility 

FDA  stated  in  the  original  analysis 
that  it  was  not  aware  that  any  small 
businesses  would  be  affected  bv  the 
proposed  rule  and  therefore  determined 
that  the  rule  will  not  result  in  a 
significant  burden  on  small  businesses. 
In  response  to  those  statements,  FDA 
received  comments  indicating  that  some 
small  businesses  will  be  adversely 
affected  by  the  rule  if  finalized  as 
proposed. 

One  comment  requested  that  FDA 
condud  an  Initial  Regulatory  Flexibility 
Analysis  and  republish  the  proposed 
rule  with  that  analysis,  allowing  for  an 
appropriate  period  for  public  comment. 
FDA  is  denying  this  request.  The  risk  of 
harm  from  accidental  iron  pediatric 
poisonings  is  too  great  for  FDA  to 
postpone  rulemaking  on  this  matter. 
Republishing  the  proposed  rule  would 
postpone  action  on  this  issue  for  at  least 
6  additional  months.  During  that  time, 
FDA  estimates  that  2  fatal      ses  and  as 
many  as  1.000  nonfatal  ca     -;  that  could 
be  prevented  by  publishi;     the  final 
rule  rather  than  republishing  the 
proposal.  Further,  FDA  received  many 
comments  to  the  proposed  rule 
providing  information  that  FDA  used  to 
modify  the  provision  of  the  rule  to  be 
less  burdensome  for  small  entities.  FDA 
does  not  believe  that  republishing  the 
proposed  rule  would  result  in  a  final 
rule  that  is  significantly  different  from 
this  one. 

According  to  the  Small  Business 
Administration's  (SBA)  size  standards,  a 
maker  of  iron-containing  products  is 
small  if  it  employees  fewer  than  ,500 
persons.  According  to  the  National 
Nutritional  Foods  Association  (NNFA). 
of  approximately  100  of  their  members 
that  produce  iron-containing  products. 
over  90  percent  have  fewer  than  500 
employees.  However,  because  not  all 
iron-containing  products  are  produced 
by  members  of  NNFA.  there  are 
probably  more  than  90  firms  producing 
iron-containing  supplements.  Acf;ording 
to  the  Bureau  of  the  Census, 
approximately  84  percent,  or  504  firms, 
of  the  pharmaceutical  industry,  which  is 
not  limited  to  manufacturers  of  iron- 
containing  products,  are  small. 
Therefore,  a  significant  portion  of  the 
affected  industry  is  small  by  SBA's 
definitions.  However,  sources  of 


information  on  the  number  of  firms  that 
produce  iron-containing  products  are 
limited.  Several  sources  collect 
information  only  on  a  subgroup  of  iron- 
containing  product  manufacturers,  e.g., 
members  of  a  particular  trade 
organization.  Other  sources  collect 
information  at  such  an  aggregated  level 
that  the  information  specific  to  iron- 
containing  products  cannot  be  separated 
out.  Therefore,  it  is  either  impossible  or 
impracticable  to  estimate  the  number  of 
small  entities  that  produce  iron- 
containing  products. 

FDA  was  able  to  gather  specific  data 
on  10  small  and  12  large  producers  of 
iron-containing  supplements.  The  firms 
for  which  data  were  available  sold  over- 
the-counter  iron-containing 
supplements  through  grocery  stores  and 
cannot  be  considered  as  representative 
of  the  entire  industry.  Many  other  iron- 
containing  products  are  distributed 
through  pharmacies  or  clinics  or  are 
marketed  through  other  types  of  retail 
outlets  and  mail  order  catalogs. 
Nevertheless,  because  these  were  the 
only  firms  for  which  FDA  could  find 
data  on  the  number  of  employees, 
annual  revenues,  and  number  of  iron- 
containing  products  produced,  the 
analysis  was  restricted  to  these  22  firms. 

The  10  small  firms  employed  between 
4  and  440  persons  (median  =  111),  had 
annual  sales  ranging  from  $450,000  to 
$116  million  (median  =  $17  million), 
and  produced  between  1  and  8  iron- 
containing  products  (median  =  3).  A 
total  of  35  iron-containing  products 
were  produced  by  small  firms  in  the 
sample.  The  impact  was  heaviest  on  the 
two  firms  with  the  smalle-st  annual 
revenues.  For  these  two  small  firms,  the 
regulatory  cost  as  a  percentage  of  annual 
revenues  were  3  and  6  percent.  The 
regulatory  cost  could  be  expected  to 
raise  total  company  expenses  by  4  and 
8  percent  for  these  two  small  firms.  In 
addition,  the  regulatory  cost  as  a 
percentage  of  total  company  profits  was 
16  and  30  percent  for  these  two  small 
firms.  On  average,  the  ten  small  firms  in 
the  sample  would  experience  an 
increase  in  total  company  expenses  of 
1.6  percent  (median  =  .68  percent).  The 
costs  of  the  regulation  as  a  percentage  of 
total  company  profits  was  6.27  percent 
on  average  for  the  10  firms  in  the 
sample  (median  =  2.64  percent). 

By  comparison,  the  12  large  firms  in 
the  sample  employed  between  600  and 
82,000  persons  (median  =  21.950),  had 
annual  sales  between  $60  million  and 
$19  billion  (median  =  $6.1  billion),  and 
produced  between  1  and  15  iron- 
containing  products  (median  =  5).  A 
total  of  67  products  were  produced  by 
the  large  firms  in  the  sample.  On 
average,  large  firms  would  experience 
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an  increase  in  total  company  expenses 
of  0.05  percent  (median  *  .0021 
percent).  Regulatory  costs  as  a  percent 
of  annual  revenues  would  be  0.04 
percent  for  the  average  large  firm 
(median  =  .0017  percent).  Regulatory 
costs  as  a  percent  of  total  company 
profits  would  be  0.21  percent  on  average 
for  large  firms  (median  =  .0083  percent). 

D.  Alternatives  to  Provide  Regulatory 
Relief  for  Small  Business 

There  are  five  alternatives  that  the 
agency  considered  to  provide  regulator^' 
relief  for  small  entities.  First,  FDA 
considered  the  option  of  exempting 
small  entities  from  the  requirements  of 
this  rule.  Second,  FDA  considered 
lengthening  the  compliance  period  for 
small  entities.  Third,  the  agency 
considered  exempting  products 
containing  elemental  iron,  such  as 
carbonyl  iron,  from  packaging 
requirements  because  of  its  low 
potential  for  toxicity.  Fourth,  FDA 
considered  less  restrictive  warning  label 
requirements  for  small  entities.  Finally, 
FDA  considered  the  option  of 
establishing  performance  rather  than 
design  standards. 

1.  Exempt  Small  Entities 

One  alternative  for  alleviating  the 
burden  for  small  entities  would  be  to 
exempt  them  from  the  provisions  of  this 
rule.  However,  the  majority  of  the  firms 
engaged  in  the  manufacture  of  iron- 
containing  products  are  small.  Even 
accounting  for  the  fact  that  large  firms 
produce  more  products  on  average  than 
small  firms,  exempting  small  firms 
would  exempt  a  large  proportion  of 
iron-containing  products.  Although  this 
option  would  clearly  eliminate  the 
burden  on  small  firms,  it  would  also 
result  in  a  significant  decrease  in  the 
number  of  pediatric  iron  poisonings 
prevented.  Therefore,  FDA  concludes 
that  selecting  this  alternative  would 
defeat  the  purpose  of  the  regulation. 

2.  Lengthen  the  Compliance  Period 

As  discussed  above,  the  agency 
proposed  to  make  any  final  rule 
effective  6  months  after  publication  of 
the  final  rule.  The  DSHEA  imposes 
certain  labeling  requirements  on  dietary 
supplements  to  be  effective  in  December 
1996.  FDA  could  consolidate  the 
effective  date  for  the  warning  label 
requirements  with  the  effective  date  for 
the  new  nutrition  labeling  format  for 
dietar\  supplements,  thus  reducing 
costs.  FDA  received  many  comments 
stating  that  extending  the  compliance 
period  for  labeling  requirements  would 
reduce  the  burden  for  small  entities 
without  significantly  reducing  the 
benefits  of  the  actions. 


FDA  agrees  that  extending  the 
compliance  period  for  the  labeling 
requirements  to  coincide  with  the 
effective  date  for  the  requirements  of 
DSHEA  would  significantly  reduce  the 
burden  of  the  labeling  requirements  on 
small  entities.  However,  a  delay  in  the 
effective  date  for  small  entities  would 
reduce  the  number  of  accidental 
poisonings  that  would  be  prevented  by 
between  7  and  100  nonfatal  cases. 
Therefore,  the  agency  does  not  agree 
that  the  reduction  in  costs  exceeds  the 
reduction  in  benefits  that  would  be 
expected.  However,  because  compliance 
with  the  industrv's  voluntary  labeling 
program  appears  to  be  significant,  as 
stated  previously  in  this  document.  FDA 
is  retaining  the  effective  date  of  180 
days  as  proposed  but  intends  to  exercise 
its  enfort:ement  discretion,  consistent 
with  its  announced  intent  to  provide  a 
reasonable  complianc;e  period  for  the 
provisions  of  the  DSHEA.  for  those 
products  bearing  a  voluntary  warning 
statement,  such  as  the  statement 
suggested  by  NDMA.  until  after  the 
agency  begins  to  enforce  the  labeling 
regulations  implementing  DSHEA.  FDA 
believes  that  this  response  will  relieve 
some  of  the  burden  associated  with  the 
warning  statement  requirements. 

3.  Exemption  for  Carbonyl  Iron 

Several  comments  to  the  proposed 
rule  suggested  that  an  exemption  for 
carbonyl  iron  would  reduce  the  impact 
on  small  entities.  Because  it  is  less 
expensive  to  switch  to  carbonyl  iron 
than  to  comply  with  the  packaging 
requirements,  most  or  all  small 
producers  would  likely  take  advantage 
of  the  exemption.  Thus.  FDA 
acknowledges  that  exempting  products 
made  with  carbonyl  iron  would 
significantly  reduce  the  burden  on  small 
entities.  Because  of  the  uncertainty 
regarding  the  relative  toxicity  of 
carbonyl  iron,  FDA  is  temporarily 
exempting  products  containing  carbonyl 
iron  from  the  packaging  requirements 
for  1  year.  If  FDA  receives  sufficient 
data  to  convince  the  agency  that  an 
exemption  from  carbonyl  iron  will  rot 
result  in  a  significant  loss  in  benefits, 
the  exemption  will  be  made  permanent 
Because  this  exemption  would  apply  to 
large  firms  as  well  as  small.  FDA  does 
not  believe  that  small  entities  will  bear 
the  cost  of  developing  the  necessary 
data. 

4.  Less  Stringent  Labeling  Requirements 

Elsewhere  in  this  preamble,  FDA  has 
responded  to  comments  from  both  large 
and  small  firms  regarding  more  flexible 
requirements  with  respect  to  warning 
statements.  Upon  consideration  of  *he 
comments,  FDA  has  amended  its 


proposed  warning  label  requirements  to 
allow  as  much  fiexibility  as  is  possible. 
For  example,  FDA  is  no  longer  requiring 
that  the  wan   ,ng  statement  appear  on 
the  principal  display  panel.  FDA  is  also 
allowing  firms  that  currently  use 
warning  statements  additional  time  to 
modify  their  labels.  Because  the 
requirements  of  the  final  warning 
statements  requirements  are  as  flexible 
as  possible,  there  is  no  room  for 
additional  fiexibility  for  small  firms 

5  Performance  Standards  Rather  Than 
Design  Standards 

FDA  considered  the  possibility  of 
establishing  performance  rather  than 
design  standards  for  this  final  rule 
Although  specifically  prescribing 
packaging  and    <beling  changes,  FDA 
has  written  performance  based  criteria 
for  certain  pro\  isions  of  this  rule.  In  the 
case  of  warn'   g  label  statements  for 
unit-dose  containers,  FDA  has  revised 
the  wording  of  the  regulation  in  such  a 
way  that  makes  clear  that  the 
manufacturer  bears  the  responsibility  in 
designing  labeling  that  will  meet  the 
agency's  goal  of  informing  consumers  of 
the  dangers  to  small  children  from  an 
accidental  overdose  of  a  product  that 
contains  iron  but  provides  the 
manufacturer  with  fiexibility  in 
determining  how  it  will  do  so.  Also. 
FDA  has  decided  specifically  not  to 
require  any  particular  type  of  packaging, 
for  example  blister  packs  or  pouches 
Instead.  FDA  is  allowing  the 
manufacturer  to  determine  the  most 
appropriate  packaging  for  its  product 
provided  that  the  packaging  meets  the 
goal  of  allowing  access  to  only  one  dose 
at  a  time. 

FDA  considered  the  potential  for 
establishing  an  acceptable  toxicity  for 
iron-containing  products  rather  than 
prescribing  packaging  and  labeling 
requirements  to  reduce  risk  of  harm.  It 
is  not  ciear  that  this  option  would  be 
less  costly  for  small  entities.  For  most 
sources  of  iron,  the  available  toxicity 
data  either  d-    s  not  exist  or  is  unsuited 
for  the  purpose  of  evaluating  the 
toxicity  of  the  form  of  iron  in  humans. 

E.  Summary 

FDA  has  examined  the  impact  of  the 
final  rule  in  accordance  with  Executive 
Order  128fifi  and  has  determined  that  it 
is  not  an  economically  significant  rule 
The  rule  will  result  in  costs  in  the  first 
year  of  approximately  $56  million  and 
$4  3  per  year  starting  in  year  two  for 
total  discounted  costs  of  $118  million 
(discounted  to  infinity  at  7  percent).  The 
rule  will  also  result  in  per  year  benefits 
of  between  $31  5  million  and  $61 
million  ior  total  discounted  benefits  of 
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between  S426  million  and  $847  million 
(discounted  to  infinity  at  7  perr.ent). 

FD.'^  has  also  examined  the  impact  of 
this  final  rule  on  small  businesses  in 
accordance  with  the  Regulatory 
Flexibility  Act.  This  analysis  with  the 
rest  of  the  preamble  constitutes  the 
Final  Regulatory  Flexibility  Analysis. 
FDA  has  detennined  that  this  rule  is 
likelv  to  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
However,  if  the  temporary  exemption 
for  products  made  with  carbonvl  iron  is 
made  permanent,  the  impact  on  small 
entities  will  be  signifi(.antly  reduced. 
FDA  is  also  reducing  the  impact  on 
small  entities  by  exempting  from  the 
labeling  requirements  those  products 
bearing  a  voluntary  warning  statement 
until  after  the  agency's  labeling 
regulations  implementing  DSHEA  take 
effect.  FDA.  in  conjunc;tion  with  the 
.Administrator  of  OIR.^,  OMB,  has 
determined  that  this  rule  is  not  a  major 
rule  for  purposes  of  congressional 
review, 

F  Public  Outreach 

FDA  has  conducted  extensive 
outreach  to  a  wide  audience  on  the 
problem  of  accidental  overdose  of  iron- 
containing  products  in  small  children. 
This  outreach  included  independent 
FDA  activities  as  well  as  cooperative 
efforts  between  FDA  and  professional 
trade  organizations. 

One  focus  of  FDA's  outreach  effort 
was  to  educate  consumers  about  the 
danger  that  iron-containing  products 
po.sed  to  small  children  to  foster 
changes  in  behavior  with  respect  to  safe 
handling  of  these  products.  This  effort 
included  direct  outreach  to  consumers 
through  TV  and  radio  public  .service 
announcements  in  English  and  in 
Spanish;  a  camera-ready  newspaper 
column  in  English  and  Spanish; 
multicolored  posters,  in  English  and  in 
Spanish,  distributed  to  retail 
pharmacists  and  clinics  operated  bv  the 
Women.  Infants,  and  Children  Program 
of  the  U.S.  Department  of  Agriculture; 
an  FDA  backgrounder,  which  described 
the  agency's  efforts  to  protect  children 
from  accidental  iron  poisoning,  that  was 
both  disseminated  in  printed  form  and 
made  available  through  elet:tronic 
means  as  a  spe(;!ai  feature  in  the  FDA 
.News  section  of  the  agency's  home  page 
on  the  World  Wide  Web  (.\ugust  1995J: 
an  article  in  FDA  Consumer,  the 
agen(;y's  official  consumer  publication: 
a  "Dear  Consumer"  letter  distributed  to 
more  than  .500  organizations  with  more 
than  10,000  affiliates:  and  a  "Dear 
Consumer  Newsletter  Editor  "  letter  to 
more  than  150  consumer  publications. 
FDA  believed  that  main  ot  these  efforts 


would  be  noticed  by  small  producers  of 
iron  supplements. 

A  second  focus  of  FDA's  outreach 
effort  was  to  inform  the  professional 
health  care  community  of  the  danger 
that  iron-containing  products  posed  to 
small  children  so  that  health  care 
providers  could  help  disseminate 
educational  materials  to  consumers  and 
promote  the  safe  handling  of  iron- 
containing  products.  FDA  notified 
several  dozen  pharmacy,  medicine,  and 
nursing  organizations  of  the  proposed 
regulation  by  telefax,  including  a  copy 
of  the  press  release,  backgrounder,  and 
summary  of  the  regulation:  mailed  a 
"Dear  Doctor"  letter  to  obstetricians/ 
gynecologists:  issued  a  Medical 
Bulletin:  and  published  columns  in 
leading  medical  journals. 

A  third  focus  of  FDA's  outreach  effort 
was  to  inform  manufacturers  of  iron- 
containing  products  of  the  agency's 
proposed  regulations  on  packaging  and 
labeling  such  products  and  encourage 
them  to  work  together  with  the  agency 
to  develop  a  final  rule  ba.sed  on  the 
proposal.  The  initial  outreach  consisted 
of  a  telefax  notification,  including  a 
copy  of  a  press  release  from  the 
Department  of  Health  and  Human 
Services  and  the  above-mentioned  FDA 
backgrounder,  to  several  trade 
associations  to  alert  them  to  the 
publication  of  the  agency's  proposed 
rule,  followed  by  a  direct  mailing  of  a 
copy  of  the  proposed  rule  to  those 
organizations.  In  addition,  FDA  met 
with  representatives  of  two 
manufacturers'  trade  organizations 
shortly  after  the  publication  of  the 
proposed  rule  to  discuss  specific  aspects 
of  the  proposed  regulation.  FDA  also 
placed  a  summary  of  key  provisions  of 
the  proposed  rule  in  the  FDA  News 
section  of  the  agency's  home  page  on 
the  World  Wide  Web. 

VIII.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  proposed  rule  of 
October  6,  1994  (59  FR  .510.30).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environmertt  and  that  an  environmental 
impact  statement  is  not  required. 

IX.  Paperwork  Reduction  Act 

The  labeling  requirement  of  this  final 
rule  is  not  within  the  scope  of  the 
Paperwork  Reduction  Act  of  1995. 
because  under  5  CFR  1320.3(cJ(2),2o  it  is 


^'' Under  5  CFR  13Z0.3(c)(2).  the  public  disclosure 
of  information  originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the  purpose  of 


excluded  from  the  definition  of 
collection  of  information. 

X.  Effective  Date 

As  discussed  above  (see  section 
VII. B. 7.  of  this  document),  the  effective 
date  of  the  labeling  requirements  of  this 
final  rule  is  180  days  after  the  date  of 
its  publication  in  the  Federal  Regi.ster 
except  that  the  effective  date  for  iron- 
containing  dietary  supplement  and  drug 
products  bearing  a  voluntary  warning 
statement  (such  as  the  statement 
suggested  by  the  NOMA)  is  after 
December  31,  1996  (i.e.,  after  the 
agency's  labeling  regulations 
implementing  DSHEA  take  effect). 

.^s  also  discussed  above  (see  section 
VII. B. 7.  of  this  document),  the  effective 
date  of  the  packaging  requirements  of 
this  final  rule  is  180  days  after  date  of 
its  publication  in  the  Federal  Register, 
except  that  FDA  is  temporarily 
exempting  products  that  contain 
carbonyl  iron  as  the  sole  source  of  iron 
from  these  packaging  requirements.  The 
temporary  exemption  will  automatically 
expire  1  year  after  date  of  publication  of 
this  final  rule  in  the  Federal  Register.  If, 
following  the  temporary  exemption 
period,  FDA  does  not  temporarily  or 
permanently  extend  the  exemption,  the 
packaging  requirements  of  this  final  rule 
will  become  effective  for  products  that 
contain  carbonyl  iron  as  their  sole 
source  of  iron  source  according  to  the 
same  principle  as  for  products 
containing  other  forms  of  iron,  i.e.,  on 
the  date  that  is  180  days  after  date  of 
expiration  of  the  temporar>'  exemption, 
or  on  July  15,  1998. 
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List  of  Subjects 

21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  111 

Drugs,  Packaging  and  containers,  and 
labeling. 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Dnigs,  Labeling.  Medical 
devices.  Reporting  and  record  keeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  title  21  CFR  chapter 
I  is  amended  as  follows; 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4.  5.  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  US.C  1453 
1454.  1455):  sees,  201,  301.  402.403.409. 
701  of  the  Federal  Food.  Drug  and  Cosmetic 
Act  (21  U.S.C.  321.  331.  342.  343.  348.  371) 


2.  Section  101.17  is  amended  by 
adding  new  paragraph  te]  to  read  as 
follows: 

§101.17    Food  labeling  warning  and  notic* 
statemants. 

*        *        •        •        • 

(e)  Dietary  supplements  containing 
iron  or  iron  salts.  (1)  The  labeling  of  any 
dietary  supplement  in  solid  oral  dosage 
form  (e.g..  tablets  or  capsules)  that 
contains  iron  or  iron  salts  for  use  as  an 
iron  source  shall  bear  the  following 
statement; 

W.ARNING:  Accidental  overdose  of  iron- 
containing  products  is  a  leading  cause  of  fatal 
poisoning  in  children  under  6  Keep  this 
product  out  of  reach  of  c  hildren  In  case  of 
accidental  overdose.  caA  a  dcKtor  or  poison 
control  center  .mmediately, 

(2)(i)  The  warning  statement  required 
by  paragraph  (e)(1)  of  this  section  shall 
appear  prominently  and  conspicuously 
on  the  information  panel  of  the 
immediate  container  label. 

(ii)  If  a  product  is  packaged  in  unit- 
dose  packaging,  and  if  the  immediate 
container  bears  labeling  but  not  a  label, 
the  warning  statement  required  by 
paragraph  (e)(1)  of  this  section  shall 
appear  prominently  and  conspicuously 
on  the  immediate  container  labeling  in 
a  way  that  maximizes  the  likelihood 
that  the  warning  is  intact  until  all  of  the 
dosage  units  to  which  it  applies  are 
used. 

(3)  Where  the  immediate  container  is 
not  the  retail  package,  the  warning 
statement  required  by  paragraph  (e)(1) 
of  this  section  shall  also  appear 
prominently  and  conspicuously  on  the 
information  panel  of  the  retail  package 
label. 

(4)  The  warning  statement  shall 
appear  on  any  abeling  that  contains 
warnings. 

(5j  The  warning  statement  required  by 
paragraph  (e)(1)  of  this  section  shall  be 
set  off  in  a  box  bv  use  of  hairlines 

3  Fan  111  consisting  of  §111.50.  is 
added  to  read  as  follows; 

PART  111— CUR  RENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
DIETARY  SUPPLEMENTS 

Authority:  Sees  201,402  701  of  the 
Federal  Fooc  Drug,  and  Cosmetic  Act  (21 
use.  321.  342.  371), 

§111.50    Packaging  of  Iron-containing 
dietary  8uppl»nf>ents. 

(a)  The  use  of  iron  and  iron  salts  as 
iron  sources  in  dietary  supplements 
offered  in  so'  d  oral  dosage  form  (e.g., 
tablets  or  capsules),  and  containing  30 
milligrams  or  more  of  iron  per  dosage 
unit,  is  safe  and  in  accordance  with 
current  good  manufacturing  practice 
only  when  such  supplements  are 
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packaged  in  unit-dose  packagint;.  "Unit- 
dose  packaging"  means  a  method  of 
packaging  a  product  into  a  nonreusable 
container  designed  to  hold  a  single 
dosage  unit  intended  for  administration 
diret;tlv  from  that  container,  irrespec  five 
of  whether  the  recommended  dose  is 
one  or  more  than  one  of  these  unit>-  The 
term  "dosage  unit"  means  the 
individual  physical  unit  of  the  product 
le.g..  tahlets  or  capsules).  Iron- 
containing  dietarv  supplements  that  are 
subjecit  to  this  regulation  are  also  subject 
to  child-resistant  special  packaging 
requirements  in  16  CFR  par<s  l7()(i, 
1701,  and  1702. 

lb)(l)  Dietary  supplements  offered  in 
solid  oral  dosage  form  (e.g..  tablets  or 
capsules),  and  containing  30  milligrams 
or  more  of  iron  per  dosage  unit,  are 
exempt  from  the  provisions  of 
paragraph  (a)  of  this  section  until 
January  1,t.  199H.  if  the  sole  source  of 
iron  in  the  dietary  supplement  is 
carbonyl  iron  that  meets  the 
specifications  of «?  184.1175  of  this 
chapter 

(2)  If  the  temporary  exemption  is  not 
extended  or  made  permanent,  such 
dietary  supplements  shall  b*?  in 
compliance  with  the  provisions  of 
paragraph  (a)  of  this  section  on  or  before 
lulv  15.  1998 

PART  310— NEW  DRUGS 

The  authority  citation  for  21  LFR  part 
310  continues  to  read  as  follows. 

Authoritv:  .Sees  201.  JOl.  501.  502.  503. 
505.  506.  507.  512-516,  520.  601(a),  701,  704 
705,  721  of  the  Federal  Food,  Drug,  and 
Qismetit;  .^ct  (21  L'.S.C.  321,  331,  351.  352. 
353,  355.  356.  357.  360b-360f.  360).  361(a). 
371.  374.  375.  379e):  sets  215.  301.  302(a). 
351.  3.54-360F  of  the  Public  Health  Service 
A.  t  (42  I  .S(.  216.  241.  242(a),  262.  263b- 
2hini 

4  New  «}  310,518  is  added  to  subpart 
F  to  read  as  follows. 


§  310.518    Drug  products  containing  iron  or 
iron  salts. 

Druy  products  containing  elemonta! 
iron  or  iron  salts  as  an  active  ingredient 
in  solid  oral  dosage  form,  e.g..  tablets  or 
capsules  shall  meet  the  following 
reouirements: 

(a)  Packaging.  If  the  product  contains 
30  milligrams  or  more  of  iron  per  dosage 
unit,  it  shall  be  packaged  in  unit-dose 
packaging.  "Unit-dose  packaging" 
means  a  method  of  packaging  a  produc  t 
into  a  nonreusable  container  designed  to 
hold  a  single  dosage  unit  intended  for 
administration  directly  from  that 
container,  irrespective  of  whether  the 
recommended  dose  is  one  or  more  than 
one  of  these  units.  The  term  "dosage 
unit"  means  the  individual  physical 
unit  of  the  product,  e.g.,  tablet  or 
capsule.  Iron-containing  drugs  that  are 
subject  to  this  regulation  are  also  subject 
to  child-resistant  special  packaging 
requirements  in  16  CFR  parts  1700, 
1701,  and  1702. 

(b)  Temporary  exemption,  fl)  Drug 
products  offered  in  solid  oral  dosage 
form  (e.g.,  tablets  or  capsules),  and 
containing  30  milligrams  or  more  ot  iron 
per  dosage  unit,  are  exempt  from  the 
provisions  of  paragraph  (a)  of  this 
section  until  January  15,  1998,  if  the 
sole  source  of  iron  in  the  drug  product 
is  carbonyl  iron  that  meets  the 
specifications  of  §  184.1375  of  this 
chapter. 

(2)  If  this  temporary  exemption  is  not 
extended  or  made  permanent,  such  drug 
products  shall  be  in  compliance  with 
the  provisions  of  §  111.50(a)  of  this 
chapter  on  or  before  July  15.  1998. 

(c)  Ijibeling.  (1)  The  label  of  any  drug 
in  solid  oral  dosage  form  (e.g.,  tablets  or 
capsules)  that  contains  iron  or  iron  salts 
for  use  as  an  iron  source  shall  bear  the 
following  statement: 

WARNING:  Accidental  overdose  of  iron 
containing  products  is  a  leading  cause  of  fatal 


poisoning  in  rhildren  under  B.  Keep  this 
product  out  of  reach  of  children.  In  case  of 
arcidpntal  overdosf.  call  a  doctor  or  poison 

control  center  immediatf Iv. 

(2)(i)  The  warning  statement  required 
by  paragraph  fr)n)  of  this  section  shall 
appear  prominently  and  conspicuously 
on  the  information  panel  of  thc^ 
immediate  container  label. 

(ii)  If  a  drug  product  is  packaged  in 
unit-dose  packaging  and  if  the 
immediate  container  bears  labeling  but 
not  a  label,  the  warning  statement 
required  by  paragraph  {c)(l)  of  this 
section  shall  appear  prominently  and 
conspicuously  on  the  immediate 
container  labeling  in  a  way  that 
maximizes  the  likelihood  that  the 
warning  is  intact  until  all  of  the  dosage 
units  to  which  it  applies  are  used 

(3)  Where  the  immediate  container  is 
not  the  retail  package,  the  warning 
statement  required  bv  paragraph  (c)(1) 
of  this  section  shall  also  appear 
prominently  and  conspicuously  on  the 
information  panel  of  the  retail  package 
label. 

(4)  The  warning  statement  shall 
appear  on  any  labeling  that  contains 
warnings. 

(5)  The  warning  statement  required  by 
paragraph  (b)(1)  of  this  .section  shall  be 
set  off  in  a  box  by  use  of  hairlines. 

(d)  The  iron-containing  inert  tablets 
supplied  in  monthly  packages  of  oral 
contraceptives  are  categoric;aily  exempt 
from  the  requirements  of  paragraphs  (a) 
and  (c)  of  this  section. 

Dated:  October  24.  1996. 
David  A.  Kessler. 

Commissionpr  of  Fnod  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
IFR  Doc    97-947  Filed  1-14-97:  845  am) 
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technical  gmdance  in  classification 
guides. 


DEPARTMENT  OF  ENERGY 

Office  of  the  Secretary 

10  CFR  Part  1045 
RIN  1901-AA21 

Information  Classification 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE  or  Department)  proposes  to  revise 
its  regulations  concerning  its  policies 
and  procedures  on  the  identification  of 
classified  information.  These 
regulations  estabUsh  the  policies  and 
procedures  implementing  the 
requirements  of  the  Atomic  Energy  Act 
of  1954  for  the  classification  and 
declassification  of  information  as 
Restricted  Data  and  Formerly  Restricted 
Data  and  also  implement  those 
requirements  of  Executive  Order  12958 
concerning  National  Security 
Information  (NSI)  that  directly  affect  the 
public.  These  regulations  prescribe 
procedures  to  be  used  by  all  agencies  of 
the  Federal  Government  in  the 
identification  of  Restricted  Data  and 
Formerly  Restricted  Data,  and  describe 
how  members  of  the  public  may  request 
EXDE  NSI  and  appeal  DOE  classification 
decisions  regarding  such  requests. 
DATES:  Comments  on  the  proposed  rule 
(3  copies)  must  be  submitted  on  or 
before  March  17.  1997.  A  public  hearing 
will  be  held  on  February  26.  1997 
Written  requests  to  speak  at  the  hearing 
must  be  received  at  the  address  below 
by  February  12.  1997. 
ADDRESSES:  Send  written  comments  and 
requests  to  speak  at  the  hearing  to  Janet 
O'Coimell,  Department  of  Energy.  Office 
of  Declassification.  19901  Germantown 
Road,  Germantown,  Maryland  20874- 
1290.  (Docket  No.  RM-96-1045).  The 
hearing  will  be  held  at  9:00  a.m.  at  the 
Department  of  Energy,  Forrestal 
Building,  Main  Auditorium,  1000 
Independence  Ave,  S.W.,  Washington. 
D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  O'Connell,  Department  of  Energy, 
Office  of  Declassification,  19901 
Germantown  Road,  Germantown. 
Maryland  20874-1290,  (301)  903-1113. 
or  Joseph  S.  Mahaley.  Department  of 
Energy,  Office  of  the  Assistant  General 
Counsel  for  National  Security, 
Washington.  DC  20585,  (202)  586-0806. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Section  by  Section  Analysis 

m.  Rulemaking  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Paperwork  Reduction  Act 


C.  Review  Under  the  National 
Environmental  Policy  Act 

D.  Review  Under  Executive  Order  12612 
E  Review  Under  Executive  Order  12988 
F  Review  Under  the  Unfunded  Mandates 

Reform  Act  of  1995 
G.  Review  Under  the  Regulatory  Flexibility 

Act 
rV  Freedom  of  Information  Act 

Considerations 
V.  Invitation  for  Public  Comment 
VI  Interagency  Coordination 

I.  Background 

Under  the  Atomic  Energy  Act  of  1954, 
42  U.S.C.  2011.  the  Department  of 
Energy  is  responsible  for  the 
classification  and  declassification  of 
nuclear-related  information.  Such 
information  is  classified  as  Restricted 
Data  (RD).  The  DOE  has  joint 
responsibility  with  the  Department  of 
Defense  (DOD)  for  the  classification  and 
declassification  of  certain  nuclear- 
related  information  which  relates 
primarily  to  the  military  utilization  of 
nuclear  weapons.  Military  utilization 
information  which  can  be  protected  as 
National  Security  Information  (NSI)  is 
classified  as  Formerly  Restricted  Data 
(FRD).  These  regulations  specify  the 
pohcies  and  procedures  that 
organizations  and  individuals  shall 
follow  in  classifying  and  declassifying 
RD  and  FRD.  In  formulating  these 
policies  and  procedures,  DOE  has 
solicited  and  made  use  of  significant 
recommendations  fi-om  the  public  and 
other  agencies  of  the  Federal 
Government  (hereafter  referred  to  as 
"agencies"),  the  Department  has 
embraced  the  goal  of  "open  policies 
openly  arrived  at."  The  resulting 
proposed  regulation  balances  the 
Department's  commitment  to  maximize 
the  amount  of  information  made 
available  to  the  public  with  the  need  to 
protect  national  security  and  prevent 
nuclear  proliferation. 

Section  5.6(c)  of  Executive  Order 
(E.O.)  12958.  'Classified  National 
Security  Information."  requires  that 
agencies  that  originate  or  handle 
classified  information  promulgate 
implementing  regulations  to  be 
published  in  the  Federal  Register  to  the 
extent  that  they  affect  members  of  the 
public.  Subpart  D  of  these  proposed 
regulations  implements  those 
requirements  of  the  Executive -order  and 
was  approved  by  the  Information 
Secunty  Oversight  Office  (ISOO)  on  July 
5.  1996.  m  accordance  with  section 
5.3(b)(3)  of  E.O.  12958. 

This  proposed  regulation  establishes 
overall  classification  and 
declassification  policies  ani  procedures 
and  serves  as  the  bridge  between  the 
Atomic  Energy  Act  and  E.O.  12958.  the 
procedures  contained  in  DOE  and 


n.  Section  by  Section  Analysis 

This  proposed  regulation  is  written  in 
four  Subparts.  Subpart  A  provides 
general  information  on  the  management 
of  the  RD  classification  system, 
including  the  responsibilities  of  DOE 
and  all  agencies  with  access  to  RD  and 
FRD.  Subpart  B  describes  procedures  for 
the  classification  and  declassification  of 
RD  and  FRD  information  (as  contrasted 
with  classification  and  declassification 
of  documents  containing  such 
information).  Requirements  and 
procedures  for  the  review,  classification, 
and  declassification  of  RD  and  FRD 
documents  to  be  implemented  by  all 
agencies  are  described  in  Subpart  C. 
Lastly.  Subpart  D  provides  DOE 
requirements  and  proceduj«s 
concerning  NSI  to  the  extent  that  they 
affect  the  public,  as  required  by 
Executive  Order  12958. 

This  regulation  incorporates 
recommendations  of  the  Classification 
Pohcy  Study  of  July  1992,  the  Atomic 
Energy  Act  Study  of  January  1994.  and 
the  National  Academy  of  Sciences 
Review  of  1995.  Copies  of  these  studies 
are  available  from  the  contact  person  in 
the  ADDRESSES  section  of  this  notice. 
DOE  has  completed  a  Fundamental 
Classification  Policy  Review  Study 
which  is  cxirrently  undergoing 
interagency  coordination.  Its  major 
purpose  is  to  determine  what 
information  must  still  be  protected  in 
light  of  the  end  of  the  Cold  War  and  to 
recommend  declassification  of  all  other 
information.  The  Department  will 
consider  appropriate  recommendations 
from  this  latest  study  and  seek 
additional  comments  if  necessary  prior 
to  issuance  of  the  regulation  in  final 
form. 

Subpart  A  deals  with  management  of 
the  RD  classification  program. 
ResponsibiUties  are  specified  for  the 
DOE  Director  of  Declassification  for  the 
management  of  the  Government-wide 
system  for  the  classification  and 
declassification  of  RD  and  FRD;  for  DOD 
concerning  FRD;  for  agency  heads  with 
access  to  RD  and  FRD;  and  for  agency 
RD  management  officials  to  oversee  the 
implementation  of  the  program  v^rithin 
their  agency.  The  Nuclear  Regulatory 
Commission  (NRC)  has  responsibihty 
for  assuring  the  review  and  proper 
classification  of  RD  under  this 
regulation,  generated  in  NRC  and  in  its 
licensed  or  regulated  facilities  tuad 
activities.  NRC  and  the  EXDE  jointly 
develop  classification  guides  for 
programs  over  which  both  agencies  have 
cognizance. 
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Definitions  of  all  terms  used  in  any 
Subpart  are  provided  in  proposed 
§  1045.3.  Where  appropriate,  these 
definitions  follow  precisely  legal  or 
statutory  language,  as  in  the  definition 
of  Restricted  Data  taken  fi-om  the 
Atomic  Energy  Act  (AEA).  The  AEA  and 
E.O.  12958  differ  in  the  wording  used 
for  assessing  the  consequences  of 
unauthorized  disclosure  of  information 
at  the  lowest  classification  level. 
Therefore,  "Confidential"  is  applied  to 
NSI  if  disclosure  is  expected  to  cause 
"damage  to  the  national  security";  to  RD 
and  FRD  if  the  expectation  is  "undue 
risk  to  the  common  defense  and 
security." 

In  the  proposed  regulation, 
"information"  is  defined  as  "facts,  data, 
or  knowledge  itself."  "Docvunent"  is 
defined  as  "the  physical  medium  on  or 
in  which  information  is  recorded,  or  a 
product  or  substance  which  contains  or 
reveals  information,  regardless  of  its 
physical  form  or  characteristics."  The 
distinction  between  "information"  and 
"documents"  is  important  in 
understanding  DOE  classification  and 
declassification  policies  and 
procedures.  Only  a  few  senior 
Government  officials  have  the  authority 
to  make  decisions  concerning  the 
classification  and  declassification  of 
information  and  set  policy.  Conversely, 
hundreds  or  even  thousands  of 
Government  and  contractor  employees 
have  the  authority  to  make  decisions 
concerning  the  classification  and 
declassification  of  documents  and 
follow  such  poUcy 

The  Director,  Office  of 
Declassification  (hereafter  DOE  Director 
of  Declassification),  is  subordinate  to 
the  Director,  Office  of  Security  Affairs 
(hereafter  DOE  Director  of  Security 
Affairs).  The  DOE  Director  of 
Declassification  reviews  new 
information,  potentially  falling  within 
the  definition  of  RD  to  determine  if  the 
information  should  be  classified  as  RD. 
However,  due  to  the  especially  sensitive 
nature  of  RD  information,  the  authority 
to  declassify  RD  information  is  vested  in 
the  DOE  Director  of  Security  Affairs. 

The  decisions  concerning  the 
classification  and  declassification  of  RD 
made  by  these  Directors  are  explained 
in  classification  guides,  which  contain 
detailed  instructions  as  to  whether 
information  is  classified.  These  guides 
are  the  primary  basis  for  the  review  of 
documents  to  determine  whether  they 
contain  RD  information. 

A  large  number  of  individuals  within 
the  DOE,  other  agencies,  and  their 
contractors  may  determine  whether  a 
document  contains  RD  and,  therefore, 
should  be  classified  or  unclassified. 


This  centralized  policy-setting, 
decentralized  policy-following  approach 
ensures  consistency  and  efficiency. 
However,  it  means  that  the  full  benefit 
of  the  Department's  Openness  Initiative 
can  only  be  realized  if  the  poUcy 
decisions  concerning  the  classification 
and  declassification  of  RD  information 
made  by  the  DOE  Directors  of 
Declassification  and  Security  Affairs  are 
applied  by  one  of  the  many  docimaent 
reviewers  to  previously  classified 
documents  so  that  they  are  declassified 
and  made  available  to  the  public. 

FRD  information  and  documents  are 
generally  handled  in  the  same  manner 
as  RD  except  that  EXDD  and  DOE  have 
joint  authority  over  the  classification 
and  declassification  of  FRD  information 
and  some  RD  information  which  has  not 
been  transclassified  to  FRD  but  which 
relates  primarily  to  the  military 
utilization  of  nuclear  weapons.  The 
DOD  and  the  DOE  jointly  develop 
classification  guides  for  programs  over 
which  both  agencies  have  cognizance. 

Proposed  §  1045.5  provides  for 
sanctions  and  alerts  employees  to  the 
administrative  penalties  that  can  result 
from  violation  of  policies  and 
procedures  prescribed  in  this  regulation. 

Proposed  §  1045.6  states  that  DOE 
will  maintain  an  Openness  Advisory- 
Panel  to  advise  the  Secretary  regarding 
the  current  status  and  strategic  direction 
for  the  Department's  classification  and 
declassification  policies  and  programs 
as  well  as  other  aspects  of  tb« 
Department's  ongoing  Of)enness 
Initiative.  Several  studies  of  DOE 
classification  policy  and 
recommendations  from  public 
stakeholders  led  DOE  to  creation  of  this 
panel.  It  is  anticipated  that  this  panel 
will  not  only  provide  evaluation  and 
advice  on  DOE  classification  policies, 
but  will  also  serve  as  an  independent 
authority  to  confirm  for  the  pubhc  the 
validity  of  classification  decisions  m 
which  the  full  rationale  cannot  be 
disclosed  for  reasons  of  national 
security.  This  panel  is  currently 
constituted  under  the  Secretary  of 
Energy's  Advisory  Board  (SEAB),  in 
accordance  with  the  Federal  Advisory 
Committee  Act,  and  composed  of 
thirteen  recognized  experts  in  a  broad 
spectnmi  of  disciplines. 

Subpart  B  applies  to  the  small  number 
of  DOE  and  DOD  officials  who  hold  the 
authority  to  make  decisions  on  the 
classification  of  information  as  RD  or 
FRD.  This  authority  is  somewhat 
analogous  to  original  classification 
authority  for  NSI.  DOE  has  decided  to 
publish  these  procedures  and  the 
criteria  used  in  making  classification 
determinations  in  order  to  formally 
implement  the  Department's  opermess 


pohcies  and  to  assure  the  pubUc  that  the 
RD/FRD  classification  process  serves  the 
public  interest  as  well  as  national 
security  interests,  and  will  continue  to 
do  so  in  the  future. 

Section  1045.13  proposes  several 
classification  prohibitions  and  specifies 
that  the  classification  of  RD  and  FRD 
shall  not  be  used  to  prevent  or  delay  the 
release  of  information  bearing  solely  on 
the  physical  environment  or  public  or 
worker  health  and  safety.  This 
prohibition  is  included  to  fulfill  DOE's 
commitment  to  the  public  release  of 
environmental,  safety  and  health 
information,  including  information  on 
human  radiation  experiments. 

The  definition  of  RD  contained  in  the 
AEA  has  been  interpreted  to  mean  that 
all  information  falling  within  the  RD 
definition  is  automatically  classified  or 
"bom  classified.  "  When  the  AEA  was 
vmtten,  this  was  effectively  true  and 
most  of  this  type  of  information  was 
classified.  Now,  this  all-encompassing 
definition  for  RD  has  been  reduced  by 
nearly  fifty  years  of  declassification 
actions  to  a  core  of  information. 
Information  which  remains  classified  as 
RD  relates  primarily  to  nuclear  weapons 
design,  or  the  use  or  acquisition  of 
nuclear  weapons  or  nuclear  material, 
with  nuclear  science  and  much  nuclear 
technology  excluded  because  it  is  no 
longer  classified.  Only  five  areas  of 
nuclear  technology  still  contain 
information  classified  as  RD  or  FRD. 
Each  of  these  broad  areas  contains 
specific  information  that  is  still 
classified  and  other  information  that  has 
been  declassified.  Identif^/ing  whether 
specific  information  is  classified  in 
these  areas  requires  technical  expertise 
and  reference  to  a  classification  guide 

These  five  areas  are:  (1)  Nuclear 
weapon  design  and  utihzation  (includes 
selected  information  revealing  theor>', 
design  principles  and  details,  \ields. 
inventories,  mode  of  operation,  methods 
for  command  and  control,  destruction, 
and  vulnerabilities  to  sabotage  or 
countermeasures);  (2)  nuclear  material 
and  nuclear  weapon  production 
(includes  selected  information  revealing 
special  techniques  for  manufacture);  (3) 
jpertial  confinement  fusion  (includes 
selected  target  design  and  operational 
information  judged  to  be  particularly 
revealing  of  nuclear  weapons 
technology);  (4)  military  nuclear 
reactors  (includes  selected  design, 
development,  test,  and  operational 
information  concerning  reactor  power 
systems  for  militar\'  purposes, 
especially  for  naval  nuclear  propulsion, 
and  selected  information  concerning 
capabilities  and  vulnerabilities);  and  (5) 
isotope  separation  (includes  key  process 
and  design  information  for  practical 
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techniques  for  enrichment  of  uranium 
and  certain  other  elements  of  military 
significance). 

The  nuclear  field  is  now  quite  mature; 
any  new  information  is  Ukely  to  be 
either  further  detail  in  an  area  for  which 
classification  guidance  is  already  well 
established,  or  characteristics  of  a  new 
weapon  design  operating  outside  the 
envelope  of  its  predecessors.  In  the 
latter  case,  the  classification  of  such 
information  is  not  automatically 
prescribed,  but  is  determined  by 
authorized  officials  by  application  of 
specific  criteria.  This  procedure  de- 
emphasizes,  but  does  not  abolish,  the 
"bom  classified"  concept.  In  order  to 
abolish  the  concept,  an  amendment  to 
the  AEA  would  be  required. 

It  is  DOE  policy  to  make  information 
publicly  available  to  the  maximum 
extent  possible  while  considering 
nonprohferation  and  national  security 
imphcations.  Section  1045.16  specifies 
the  Department's  criteria  for  evaluation 
of  RD  and  FRD  information.  These 
criteria  have  been  applied  internally  for 
several  years.  DOE  shall  classify 
information  only  if  a  risk  of  damage  to 
the  national  security  from  unauthorized 
disclosure  can  be  identified  and 
described  [for  NSI),  or  if  there  is  undue 
risk  to  the  common  defense  and  security 
which  can  be  identified  and  described 
(for  RD  and  FRD).  If  information  does 
not  warrant  classification  under  the 
criteria,  it  should  be  declassified  and 
released  to  the  public  unless  otherwise 
restricted  by  law,  treaty  or  international 
agreement.  These  criteria  collectively 
form  the  harm-based  system  for  the 
classification  and  declassification  of  RD 
and  FRD.  The  proper  application  of 
these  criteria  results  in  a  qualitative 
analysis  of  the  relative  benefits  of 
classification  and  declassification. 

As  an  aid  to  application  of  these 
criteria.  §  1045.15  proposes  certain  areas 
in  which  information  may  generally  be 
presumed  to  be  classified  RD  or  FRD. 
and  others  in  which  information  is 
generally  unclassified.  The  term 
"generally"  means  that,  as  a  rule  but  not 
necessarily  in  every  case,  information  in 
the  identified  areas  has  the 
classification  indicated.  These 
presumptions  do  not  address  every' 
possible  RD  or  FRD  subject  area,  f  hev 
reflect  classification  decisions  that  have 
already  been  made  and,  therefore, 
provide  the  initial  input  for  the 
classification  decision  making  process 
for  new  information.  This  proposed 
regulation  requires  that  DOE  be  able  to 
provide  a  publicly  releasable 
justification  whenever  decisions  are 
made  which  are  contrary  to  these 
presumptions. 


DOE  has  traditionally  avoided  use  of 
the  Top  Secret  classification  level  for 
RD.  but  has  required  DOE  personnel  and 
contractors  to  follow  security 
procedures  for  Secret  RD  that  were 
essentially  equivalent  to  those  used 
throughout  the  Government  for  Top 
Secret  NSI  These  included  the 
requirement  for  background 
investigations  to  obtain  a  "Q"  clearance 
authorizing  access  to  Secret  RD.  Within 
the  DOD.  no  distinction  is  made  for 
access  to  RD.  Access  to  all  Secret 
information  is  based  on  a  national 
agency  check  and  credit  checks,  which 
is  not  as  in-depth  an  investigation  as  a 
background  investigation.  Now,  as  a 
result  of  the  National  Industrial  Security 
Program,  security  procedures  are 
standardized.  To  ensure  adequate 
protection  for  its  most  sensitive 
information,  DOE  is  proposing  to 
reinstate  use  of  the  Top  Secret  RD 
classification  for  only  that  nuclear- 
related  information  the  release  of  which 
would  cause  exceptionally  grave 
damage  to  the  national  security. 

Section  1045.17  provides  a 
description  and  examples  of 
information  which  warrant 
classification  at  the  Top  Secret  RD  level. 
This  section  specifies  that  information 
which  provides  a  comprehensive 
description  of  a  nuclear  weapons  design 
warrants  classification  as  Top  Secret 
RD.  By  upgrading  this  information  to 
Top  Secret  Rp,  a  background 
investigation  will  be  required  for  all 
agency  and  contractor  personnel  having 
access  to  it.  This  action  is  consistent 
with  recommendations  of  the  recent 
National  Academy  of  Sciences  study  of 
the  DOE  classification  program  calling 
for  "high  fences  around  narrow  areas 
*   *   *  and  maintaining  stringent 
security  around  sharply  defined  areas." 
Before  the  Top  Secret  RD  classification 
is  reinstated  by  this  regulation,  the 
recommendations  of  the  Fundamental 
Classification  Policy  Review  regarding 
this  issue  will  be  considered. 
Section  1045.18  permits  the 
classification  of  newly  generated 
information  in  a  previously  declassified 
area.  For  example,  established  technical 
information  concerning  the  reprocessing 
of  nuclear  reactor  fuel  is  unclassified, 
but  a  major  breakthrough  in 
reprocessing  could  be  classified  if  it 
meets  the  requirements  for  classification 
as  RD  This  provision  could  not  be  used 
to  reclassify'  information  that  has  been 
widely  disseminated  in  the  public 
domain.  While  this  provision  is 
expected  to  be  used  in  rare  instances,  it 
provides  the  opportunity  to  classify 
information  if  the  circumstance 
warrants. 


Section  1045.19  institutionalizes 
accountability  by  requiring  that  DOE  be 
able  to  provide  a  v^ritten  justification  for 
classification  and  declassification 
decisions.  This  requirement  does  not 
apply  to  derivative  classification 
decisions  made  routinely  at  the 
document  level  (which  are  the  subject  of 
Subpart  C),  but  applies  only  to  initial 
information  classification  decisions.  By 
including  this  requirement,  the  public 
will  be  assured  access  to  the  rationale 
for  classification  decisions.  Greater 
understanding  of  the  decision  making 
process  should  result  in  increased 
public  trust.  DOE  envisions  that  this 
requirement  may  be  fulfilled  by  a  report 
which  summarizes  all  such  decisions, 
updated  periodically. 

Section  1045.20  would  invite 
proposals  for  declassification  of  RD  and 
FRD  information  from  the  public, 
agencies,  or  contractors.  This  section  is 
included  to  seek  input  so  that  DOE  can 
focus  its  declassification  efforts  on 
subject  areas  in  which  there  is  public 
interest.  Procedures  are  included  for  the 
submission  of  such  proposals. 

DOE  authority  to  classify  RD  which  is 
privately  generated  by  persons  in  the 
U.S.,  not  pursuant  to  Goverrunent 
contracts,  originates  in  the  definition  of 
RD  in  the  AEA  and  is  reconfirmed  in 
§1045.21.  This  section  would  limit  this 
unique  authority  to  classify  privately 
generated  RD  to  the  Secretary  and 
Deputy  Secretary. 

Subpart  C  prescribes  requirements  for 
classifying  and  declassifying  documents 
v/hich  are  applicable  to  all  Government 
agencies  and  industry  components  with 
access  to  RD  and  FRD.  The  AEA  is  the 
basis  for  DOE  to  specify  the  detailed 
policies  and  procedures  for  the 
Government-wide  RD  program  and  to 
provide  oversight.  This  Subpart  sets  the 
foundation  for  more  effective 
classification  management  of  nuclear- 
related  information  throughout 
Government  and  in  industry. 

Section  1045.32  specifies  the 
authorities  for  the  classification  and 
declassification  of  documents 
containing  RD  and  FRD.  Classification 
guides  are  to  be  used  by  RD  classifiers 
as  the  primary  basis  for  classification 
decisions.  DOE  prefers  use  of 
classification  guides  over  the  use  of 
source  documents  for  derivative 
classification  decisions  because  use  of 
guides  results  in  greater  consistency  in 
classification  decisions  and  fewer 
classification  errors.  DOE  originally 
considered  mandating  the  use  of  guides 
and  prohibiting  the  use  of  source 
documents  for  derivative  classification. 
After  coordinating  with  other  agencies, 
EXDE  proposes  to  allow  the  use  of 
properly  classified  source  documents 
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for  derivative  classification  of  RD  and 
FRD  documents. 

Authority  for  the  declassification  of 
RD  documents,  whatever  their  origin,  is 
limited  to  authorized  DOE  personnel. 
EMDE  considered  authorizing  other 
agencies  with  joint  DOE/agency  guides 
to  declassify  RD  documents  in 
accordance  with  those  guides.  However, 
because  most  personnel  in  other 
agencies  do  not  have  specialized 
technical  knowledge  and  may  lack 
access  to  all  of  the  applicable 
classification  guides  required  to 
adequately  determine  if  an  RD 
docimient  can  be  declassified.  DOE 
opted  to  limit  this  authority.  Future 
events  and  circumstances  may  prompt 
DOE  to  reconsider  this  decision.  The 
development  of  more  advanced 
technology  to  support  electronic 
exchange  of  classified  documents 
between  agencies,  better  distribution  of 
classification  guides,  improved  training 
of  personnel  in  other  agencies,  and 
adequate  resources  are  among  the 
factors  which  may  lead  DOE  to 
reevaluate  authorities  for 
declassification  of  RD  docuii.ents. 

Section  1045.33  requires  each  agency 
with  access  to  RD  and  FRD  to  appoint 
an  RD  management  official  to 
implement  this  regulation.  This 
management  official  is  similar  to  the 
senior  agency  official  required  by  E.O. 
12958  and  can  be  the  same  person.  An 
RD  management  official  should  be  at  the 
appropriate  level  to  effectively 
communicate  with  classification  and 
security  officials  as  well  as  RD 
classifiers  in  the  agency.  This  official 
will  also  serve  as  the  primary  point  of 
contact  with  DOE  for  RD  classification 
issues.  Within  the  DOD,  an  RD 
management  official  shall  be  appointed 
at  each  DOD  agency. 

Section  1045.34  requires  that  persons 
who  classify  RD  and  FRD  documents  be 
designated  as  RD  classifiers,  except 
vdthin  the  DOD.  Because  of  the  size, 
mission,  organizational  diversity  and 
personnel  turnover  rate  within  DOD. 
designation  of  persons  who  classify  RD 
or  FRD  is  recommended,  but  not 
required.  In  any  case.  RD  management 
officials  within  DOD,  and  wathin  all 
agencies  with  access  to  RD  and  FRD. 
will  ensure  that  persons  who  handle  RD 
and  FRD  documents  have  access  to 
classification  guides  needed  and  are 
trained. 

Within  DOE.  all  original  and 
derivative  classifiers  and  declassifiers 
are  formally  designated,  trained,  and 
certified.  Training  and  ongoing 
performance-based  testing  of  these 
personnel  is  standard  practice  within 
the  DOE.  DOE  does  not  require  other 
agencies  which  generate  RD  and  FRD 


documents  to  institute  a  training 
program  comparable  to  the  DOE 
program.  Section  1045.35  specifies  that 
DOE  will  take  the  lead  in  Government- 
wide  RD  related  training  by  developing 
training  materials  for  RD  classifiers  in 
all  agencies.  DOE  and  RD  management 
officials  will  consult  periodically 
concerning  the  adequacy  of  traiiiing. 
DOE  shall  review  any  RD-related 
training  materials  submitted  by 
agencies. 

Section  1045.36  specifies  that  DOE 
will  consult  periodically  with  RD 
management  officials  and  may  conduct 
on-site  reviews  of  agencies  when 
consultations  indicate  a  need  for  a 
review  or  that  such  a  review  would  be 
mutually  beneficial.  These  provisions 
are  proposed  in  order  for  DOE  to 
effectively  manage  the  Government- 
wide  RD  classification  program. 
Section  1045.37  prescribes  the 
procedures  for  the  development  and  use 
of  classification  guides.  This  section 
would  require  that  all  agencies  which 
develop  classification  guides  with  RD  or 
FRD  topics  coordinate  a  review  of  those 
guides  with  DOE  prior  to  their  issuance. 

Section  1045.38  emphasizes  that 
documents  containing  RD  and  FRD  are 
never  automatically  declassified:  a 
positive  action  by  an  authorized  person 
is  required  to  declassify  them.  As  the 
automatic  declassificatitjn  provisions  of 
E.O.  12958  are  being  implemented,  DOE 
is  working  to  ensure  that  RD  and  FRD 
are  not  inadvertently  declassified.  This 
section  of  the  regulation  furthers  DOE's 
efforts  in  this  regard. 

Section  1045.40  prescribes 
requirements  for  marking  RD  and  FRD 
docimients.  DOE  has  never  required  that 
individual  portions  of  RD  or  FRD 
documents  be  marked  to  indicate  their 
classification  level  or  categor\'.  In  fact, 
it  is  DOE  pohcy  not  to  portion  mark  RD 
and  FRD  documents.  DOE  considered 
extending  this  policy  to  all  agencies. 
However.  DOE  has  determined  that 
most  agencies  require  the  portion 
marking  of  NSI  documents  as  well  as  RD 
and  FRD  documents.  Consequently,  this 
section  states  that  portion  marking  is  an 
agency  option. 

To  facilitate  pubhc  release  of  as  much 
information  as  possible.  §1045.41 
emphasizes  that  originators  of  RD  or 
FRD  docimients  should  prepare  a 
classified  addenda  whenever  classified 
information  constitutes  a  small  portion 
of  an  otherwise  publicly  releasable 
docimient. 

Section  1045.42  describes  the 
procedure  for  processing  mandatory  and 
Freedom  of  Information  Act  reviews  of 
RD  and  FRD  documents.  V^ith  the 
exception  of  the  appeal  authority,  this 
process  is  the  same  as  that  described  for 


NSI  in  Subpart  D.  The  DOE  appeal 
authority  for  RD  (as  well  as  NSI) 
documents  is  the  DOE  Director  of 
Security  Affairs.  However,  while  NSI 
denials  may  be  challenged  by  further 
appeal  to  the  Interagency  Security 
Classification  Appeals  Panel,  this  Panel 
has  no  jurisdiction  over  RD  and  FRD. 

Section  1045.43  formally  establishes  a 
Government-wide  systematic 
declassification  review  program,  based 
on  public  priorities  and  likelihood  of 
declassification,  for  RD  and  FRD.  It  is 
not  intended  that  ever>'  classified 
document  should  be  reexamined  at 
regular  inter\'als  because  many 
documents  (e.g.,  nuclear  weapons 
design  drawings)  will  be  unhkely 
candidates  for  declassification  In.stead. 
resources  will  be  applied  to  well- 
defined  areas  of  interest,  with 
systematic  review  of  new  areas 
undertaken  as  earlier  reviews  are 
completed  or  resources  become 
available.  Pubhc  interest  priorities  will 
be  determined  by  solicitation  of 
stakeholder  input.  Also,  the  Openness 
Advisory  Panel  will  play  a  major  role  in 
determining  these  priorities.  Within 
DOE.  a  large-scale  declassification 
review  effort  has  been  ongoing  to 
declassify'  RD  and  FRD  documents.  This 
requirement  will  codify  the  current 
practice  within  DOE  and  extend  it  to 
other  agencies. 

E.O.  12958  requires  that  even-  agency 
classifying  information  as  National 
Security  Information  (NSI)  pubhsh 
implementing  regulations  in  the  Federal 
Register  to  the  extent  these  regulations 
affect  the  public.  Subpart  D  complies 
with  thif.  requirement  of  the  E.O.  12958. 

Subpart  D  does  not  parallel  earlier 
Subparts  in  that  it  does  not  describe 
DOE  authorities  and  procedures  for  the 
classification  and  declassification  of 
NSI.  These  authorities  and  procedures 
are  uniform  throughout  the  Government 
as  specified  in  E.O,  12958  and  in 
implementing  directives  issued  bv  the 
Information  Security  Oversight  Office 
(ISOO).  Aspects  of  NSI  unique  to  DOE 
are  the  particular  procedures  DOE  has 
established  for  the  pubhc  to  use  in 
requesting  mandatory  review  of  DOE 
originated  NSI.  and  for  appealing 
decisions  regarding  NSI  to  DOE 
authorities.  This  Subpart  describes  these 
procedures  and  identifies  the 
appropriate  appeal  channels.  All  other 
aspects  of  E.O.  12958  which  are  being 
implemented  by  DOE  are  specified  in 
internal  DOE  directives. 

m.  Rulemaking  Requirranents 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  does  not 
constitute  a  "f  ignificant  regulatory 
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action"  as  defined  in  section  3(0  of 
Executive  Order  12866.  "Regulatory 
Planning  and  Review"  (58  FR  51735), 
and  has  not  been  reviewed  by  the  Office 
of  Infonnation  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget. 

B.  Review  Under  Paperwork  Reduction 
Act 

No  new  infonnation  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  501  et  seq..  are 
imposed  by  today's  regulatory  action. 

C.  Review  Under  the  National 
Environmental  Policy  Act 

This  rule  would  amend  DOE's 
pohcies  and  procedures  for  the 
classification  and  declassification  of 
information.  Implementation  of  this  rule 
would  not  affect  whether  such 
information  might  cause  or  otherwise  be 
associated  with  any  environmental 
impacts.  The  Department  has  therefore 
determined  that  this  rule  is  covered 
under  the  Categorical  Exclusion  found 
at  paragraph  A. 5  of  Appendix  A  to 
Subpart  D,  10  CFR  Part  1021,  which 
applies  to  the  establishment  of  a 
rulemaking  interpreting  or  amending  an 
existing  rule  or  regulation  that  does  not 
change  the  environmental  effect  of  the 
rule  or  regxdation  being  amended. 
Accordingly,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

D.  Review  Under  Executive  Order  12612 

Executive  Order  12612.  52  FR  41685 
(October  30,  1987),  requires  that  rules  be 
reviewed  for  any  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  Govermnent.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  order  requires 
preparation  of  a  federal  assessment  to  be 
used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  Today's  regulatory  action 
amends  DOE's  pohcies  and  procedures 
on  information  classification  and 
declassification.  Therefore,  the 
Department  has  determined  that  these 
amendments  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of 
States. 

£.  Review  Under  Executive  Order  12988 

Section  3  of  Executive  Order  12988, 
61  FR  4729  (February  7,  1996).  instructs 
each  agency  to  adhere  to  certain 
requirements  in  promulgating  new 
regulations.  These  requirements,  set 
forth  in  Section  3  (a)  and  (b),  include 
eliminating  drafting  errors  and  needless 


ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  makp  every  reasonable 
effort  to  ensure  that  the  regulation 
describes  any  administrative  proceeding 
to  be  available  prior  to  judicial  review 
and  any  provisions  for  the  exhaustion  of 
administrative  remedies.  The 
Department  has  determined  that  today's 
regulatory  action  meets  the 
requirements  of  Section  3  (a)  and  (b)  of 
Executive  Order  12988. 

F.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  requires  each 
Agency  to  assess  the  effects  of  Federal 
regulatory  action  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Today's  regulatory  action 
amends  DOE's  policies  and  procedures 
on  information  classification  and 
declassification.  The  Departmerrt  has 
determined  that  today's  regulatory 
action  does  not  impose  a  Federal 
mandate  on  State,  local,  or  tribal 
governments  or  on  the  private  sector. 

G.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  directs  agencies  to 
prepare  a  regulatory  flexibility  analysis 
for  each  proposed  rule  or  to  certify  that 
the  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  Today's 
proposed  rule  would  amend  EXDE's 
policies  and  procedures  on  information 
classification  and  declassification.  The 
rule,  if  promulgated,  will  apply  to  all 
agencies,  persons  and  entities  that 
generate  and  maintain  RD  or  FRD 
information  or  documents.  The 
Department  has  identified  over  50 
federal  goverrunent  entities  that  have 
access  to  RD  or  FRD  information  or 
documents.  Each  of  these  government 
entities  may,  m  turn,  have  contractors  or 
consultants  that  have  access  to  RD  or 
FRD  infonnation  or  documents. 

Section  1045.35  would  impose  on  the 
govermnent.  in  the  person  of  the  RD 
management  official  the  responsibility 
to  ensure  that  RD  classifiers  are  properly 
trained.  That  section  further  imposes  on 
the  EXDE  Director  of  Declassification  the 
obligation  to  develop  and  review 
training  materials  related  to  the 
implementation  of  this  regulation.  The 
proposed  regulation  imposes  on  non- 
government entities  the  requirement 
that  persons  with  access  to  RD  or  FRD 
be  properly  tramed.  The  economic 
impact  of  the  training  requirement  on 


non-government  entities  would  be 
limited  to  the  labor  hours  required  to 
familiarize  those  persons  with  access  to 
RD  and  FRD  with  the  training  materials 
provided  by  DOE  and  the  RD 
management  official. 

Section  1045.40  would  require  that 
government  and  non-government  RD 
classifiers  clearly  mark  each  new 
document  generated  to  convey  that  it 
contains  RD  or  FRD  information.  The 
burden  of  the  marking  requirement 
would  vary  depending  on  the  number  of 
documents  the  entity  generates.  DOE 
considers  the  proper  marking  of  a 
classified  document  to  be  an  act 
integrated  in  the  act  of  creating  the 
dociunent.  As  such,  the  marking  of 
individual  documents  containing  RD 
and  FRD  imposes  minimal  costs  on  the 
entity  generating  new  RD  documents. 

Finally,  DOE  recognizes  that  non- 
government entities  that  generate 
docimients  containing  RD  or  FRD  will 
do  so  pursuant  to  a  government 
contract.  In  those  instances,  any  costs 
inciured  in  compliance  with  the 
regulation  will  be  charged  back  to  the 
government. 

Based  on  the  foregoing,  DOE  has 
determined  that  the  proposed  rule,  if 
promulgated,  will  not  have  a 
"significant  economic  impact."  As 
permitted  by  section  605  of  the 
Regulatory  Flexibility  Act.  DOE  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

rv.  Freedom  of  Infonnation  Act  (FOIA) 
Considerations 

RD  and  FRD  classified  under  the 
Atomic  Energy  Act  fall  within  the  scope 
of  exemption  3  of  the  FOIA  (5  U.S.C. 
552(b)(3)).  Thus  RD  and  FRD  are  not 
subject  to  disclosure  under  the  FOIA. 
Similarly,  information  that  is  properly 
classified  as  NSI  under  E.O.  12958  may 
be  wdthheld  from  disclosure  under 
exemption  1  of  the  FOIA. 

DOE  shall  process  requests  for 
documents  made  under  the  FOIA  in 
accordance  with  applicable  DOE 
regulations  and  orders  which 
implement  the  FOIA  within  the 
Department.  DOE  shall  process  these 
requests  promptly  and  shall  respond  to 
the  requester  in  a  timely  manner.  DOE 
shall  coordinate  requests  involving  FRD 
information  and  RD  information  which 
relates  primarily  to  the  military 
utiUzation  of  nuclear  weapons  with  the 
DOD.  The  Director  of  Security  Affairs 
shall  decide  all  appeals  of  denials  of 
requests  for  classified  information 
covered  by  sections  141  and  142  of  the 
Atomic  Energy  Act  and  E.O.  12958. 
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V.  Opportunity  for  Public  Comment 
A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  data,  views,  or  comments 
with  respect  to  today's  notice. 

Three  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice.  Comments  should  be 
identified  on  the  outside  of  the  envelope 
and  on  the  documents  themselves  with 
the  designation  "Information 
Classification,  Docket  No.  RM  96- 
1045."  In  the  event  any  person  v^shing 
to  provide  written  comments  cannot 
provide  three  copies,  alternative 
arrangements  can  be  made  in  advance 
with  the  Department. 

All  comments  received  will  be 
available  for  public  inspection  as  part  of 
the  administrative  record  on  file  for  this 
rulemaking  in  the  Department  of  Energy 
Freedom  of  Information  Office  Reading 
Room.  Room  lE-090,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  586- 
6020,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Any  person  submitting  information 
which  that  person  believes  to  be  exempt 
by  law  from  public  disclosure,  should 
submit  one  complete  copy,  as  well  as 
two  copies  from  which  the  information 
claimed  to  be  exempt  by  law  from 
public  disclosure  has  been  deleted.  The 
Department  is  responsible  for  the  final 
determination  with  regard  to  disclosure 
or  nondisclosure  of  the  information  and 
for  treating  it  accordingly  under  10  CFR 
1004.11. 

B.  Public  Hearing 

A  public  hearing  will  be  held 
pursuant  to  this  notice  at  the  time,  date, 
and  place  indicated  in  the  DATES  and 
ADDRESSES  sections  of  this  notice.  Any 
person  who  has  an  interest  in  making  an 
oral  presentation  should  make  a  vmtten 
request  to  speak.  Such  requests  should 
be  sent  to  the  address  given  in  the 
ADDRESSES  section  of  this  notice  and 
must  be  received  by  4:30  p.m.  on  the 
date  specified  in  the  DATES  section.  The 
person  should  also  provide  a  daytime 
phone  number  where  the  person  may  be 
reached.  Those  persons  requesting  an 
opportunity  to  make  an  oral 
presentation  should  bring  nine  copies  of 
their  statement  to  the  hearing. 

DOE  will  establish  the  procedures 
governing  the  conduct  of  the  hearing. 
The  length  of  each  presentation  will  be 
limited  to  10  minutes.  A  DOE  official 
will  preside  at  the  hearing,  and  may  ask 
questions.  Any  further  procediu^al  rules 
needed  for  the  proper  conduct  of  the 


hearing  will  be  announced  by  the 
presiding  officer. 

If  DOE  must  cancel  the  hearing,  DOE 
will  make  every  effort  to  give  advance 
notice  of  the  cancellation.  The  hearing 
may  be  canceled  in  the  event  no 
requests  to  speak  are  received  by  the 
deadline  for  submission  of  such  a 
request. 

VI.  Interagency  Coordination 

The  Department  of  Energy  has 
coordinated  this  proposed  regulation 
with  classification  representatives  from 
the  Department  of  Defense  (DOD), 
Central  Intelligence  Agency,  Nuclear 
Regulatory  Commission  (NRC),  and 
Department  of  Slate.  Concurrence  from 
the  NRC  was  obtained  on  February  21, 
1996.  Concurrence  from  the  DOD  was 
obtained  on  June  28,  1996. 

List  of  Subiects  in  10  CFR  Part  1045 

Classified  information. 

Issued  in  Washington.  D.C.  on  January  8, 
1997. 

Hazel  R.  OXeary, 

Secretary  of  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  10  CFR  Part  1045  is  proposed 
to  be  revised  to  read  as  follows: 

PART  1045— INFORMATION 
CLASSIFICATION 

Subpart  A— Program  Management  of  the 
Restricted  Data  and  Formerty  Restrfctad 
Data  Classification  System 

Sec 

1045.1  Purpose  and  scope.  ' 

1045.2  Applicability, 

1045.3  Definitions. 

1045.4  Responsibilities. 

1045.5  Sanctions. 

1045.6  Optenness  Advisory  Panel. 

1045.7  Suggestions  or  complaints. 

1045.8  Procedural  exemptions. 

Subpart  B— Identification  of  Restricted  Data 
and  Formerty  Restricted  Data  Information 

Sec. 

1045.10  Purpose  and  scope. 

1045.11  Applicability. 

1045.12  Authorities. 

1045.13  Classification  prohibitions. 

1045.14  Process  for  classification  and 
declassification  of  restricted  data  and 
formerly  restricted  data  information 

1045.15  Classification  and  declassification 
presumptions. 

1045.16  Criteria  for  evaluation  of  restricted 
data  and  formerly  restricted  data 
information. 

1045.17  Classification  levels 

1045.18  Newly  generated  information  in  a 
previously  declassified  subject  area. 

1045.19  Accountability  for  classification 
and  declassification  determinations. 

1045.20  Ongoing  call  for  declassification 
proposals. 

1045.21  Privately  generated  restricted  data. 

1045.22  No  Comment  policy. 


Subpart  C— Qeneratton  and  Review  of 
DocunrMnts  Containing  Restrfctad  Data  and 
Formerly  Restricted  Data 

Sec. 

1045.30  Purpose  and  scope. 

1045.31  Applicability. 

1045.32  Authorities.' 

1045.33  Appointment  of  restricted  data 
management  official. 

1045.34  Designation  of  restricted  data 
classifiers. 

1045.35  Training  requirements 

1045.36  Reviews  of  agencies  with  access  to 
restricted  data  and  formerly  restricted 
data. 

1045.37  Classification  guides. 

1045.38  Automatic  declassification 
prohibition. 

1045.39  Challenging  classification  and 
declassification  determmations 

1045.40  Marking  requirements. 

1045.41  Use  of  classified  addendums. 

1045.42  Mandatory  and  Freedom  of 
Information  Act  reviews  for 
declassifir.jtion  of  restricted  data  and 
formerly  restncted  data  documents 

1045.43  Systematic  review  for 
declassification. 

1045.44  Classification  review  prior  to 
public  reledse, 

1045.45  Review  of  uimiarked  documents 
with  potential  restricted  data  or  formerly 
restricted  data 

Subpart  D— Access  to  Information: 
Executive  Order  12958,  "Ciasslfled  National 
Security  Information"  Requirements 
Affecting  the  PubHc 

1045.50  Purpose  and  scofse. 

1045.51  Mandatory  declassification  review 
requests. 

1045.52  Appeal  of  denial  of  mandatory 
declassification  review  requests. 

Authority:  42  L  S  C.  2011;  E.O  12958. 

Subpart  A — Program  IManagement  of 
the  Restricted  Data  and  Formerty 
Restricted  Data  Classification  System 

§1045.1    Purpose  and  scope. 

This  subpart  establishes 
responsibiliti  s  associated  with  this 
part,  describes  the  Openness  Advisory 
Panel,  defines  key  terms,  describes 
sanctions  related  to  violation  of  the 
policies  and  procedures  in  this  part,  and 
describes  how  to  submit  suggestions  or 
complaints  concerning  the  Restricted 
Data  classification  and  declassification 
program,  and  how  to  request  procedural 
exceptions. 

§1045.2    Applicability. 

This  subpart  applies  to — 

(a)  Any  person  with  authorized  access 
to  RD  orFRD; 

(b)  Anv  agency  with  access  to  RD  or 
FRD;  and 

(c)  Any  person  who  might  generate 
information  determined  to  be  RD  or 
FRD. 
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§1045.3    Definitions. 

As  used  in  this  part: 

/Agency  means  any  "Executive 
Agency"  as  defined  in  5  U.S.C.  105;  any 
"Military  Department"  as  defined  in  5 
U.S.C.  102;  and  any  other  entity  within 
the  executive  branch  that  comes  into 
possession  of  RD  or  FRD  information  or 
documents. 

Atomic  Energy  Act  means  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2011  etseq.). 

Authorized  holder  means  a  person 
with  the  appropriate  security  clearance 
required  to  have  access  to  classified 
information  and  the  need  to  know  the 
information  in  the  performance  of 
Government-approved  activities. 

Automatic  aedassification  means  the 
declassification  of  information  or 
documents  based  solely  upon; 

(1)  The  occurrence  of  a  specific  date 
or  event  as  determined  by  the  classifier; 
or 

(2)  The  expiration  of  a  maximum  time 
frame  for  duration  of  classification 
established  under  Executive  Order 
12958. 

Classification  means  the  act  or 
process  by  which  information  is 
determined  to  be  classified  information. 

Classification  Guide  means  a  written 
record  of  detailed  instructions  as  to 
whether  specific  information  is 
classified,  usually  concerning  a  system, 
plan,  project,  or  program.  It  identifies 
information  to  be  classified  and 
specifies  the  level  (and  duration  for  NSI 
only)  of  classification  assigned  to  such 
information.  Classification  guides  are  a 
primary  basis  for  reviewing  documents 
to  determine  whether  they  contain 
classified  information. 

Classification  level  means  one  of  three 
designators : 

(1)  Top  Secret  is  applied  to 
information  (RD,  FRD.  or  NSI),  the 
unauthorized  disclosure  of  which 
reasonably  could  be  expected  to  cause 
exceptionally  grave  damage  to  the 
national  seciirity  that  the  appropriate 
official  is  able  to  identify  or  describe. 

(2)  Secret  is  applied  to  information 
(RD,  FRD,  or  NSI),  the  unauthorized 
disclosure  of  which  reasonably  could  be 
expected  to  cause  serious  damage  to  the 
national  security  that  the  appropriate 
official  is  able  to  identifv  or  describe. 

(3)  Confidential,  (i)  Fo'r  NSI, 
Confidential  is  appUed  to  information, 
the  unauthorized  disclosure  of  which 
reasonably  could  be  expected  to  cause 
damage  to  the  national  security  that  the 
appropriate  official  is  able  to  identify  or 
describe. 

(ii)  For  RD  and  FRD,  Confidential  is 
applied  to  information,  the 
unauthorized  disclosure  of  which  could 
reasonably  be  expected  to  cause  undue 


risk  to  the  common  defense  and  security 
that  the  appropriate  official  is  able  to 
identify  or  describe. 
Classified  Information  means; 

(1)  Information  classified  as  RD  or 
FRD  under  the  Atomic  Energy  Act  and 
this  part;  or 

(2)  Information  determined  to  require 
protection  against  unauthorized 
disclosure  under  Executive  Order  (E.O.) 
12958  or  prior  Executive  orders  (also 
identified  as  National  Security 
Information  or  NSI). 

Contractor  means  ajiy  industrial, 
educational,  commercial,  or  other  non- 
Govemment  entity  that  has  access  to  RD 
or  FRD. 

Declassification  meems  a 
determination  by  appropriate  authority 
that  information  or  docimients  no  longer 
require  protection  against  unauthorized 
disclosure  in  the  interests  of  national 
security. 

Department  or  DOE  means 
Department  of  Energy. 

Director  of  Declassification  means  the 
Department  of  Energy  Director.  Office  of 
Declassification,  or  any  person  to  whom 
the  Director's  duties  are  delegated.  The 
Director  of  Declassification  is 
subordinate  to  the  Director  of  Security 
Affairs. 

Director  of  Security  Affairs  means  the 
Department  of  Energy  D^irector,  Office  of 
Security  Affairs,  or  any  person  to  whom 
the  Director's  duties  are  delegated. 

Document  means  the  physical 
medium  on  or  in  which  information  is 
recorded  or  a  product  or  substance 
which  contains  or  reveals  information, 
regardless  of  its  physical  form  or 
characteristics. 

Formerly  restricted  data  (FRD)  means 
classified  information  jointly 
determined  by  IX)E  and  the  DOD  to  be 
related  primarily  to  the  military 
utilization  of  nuclear  weapons  and 
removed  (by  transclassification)  from 
the  RD  category  pursuant  to  section 
142d  of  the  Atomic  Energy  Act. 

Government  means  the  executive 
branch  of  the  Federal  Government  of  the 
United  States. 

Government  information  means 
information  that  is  owned  by,  produced 
by  or  for,  or  is  under  the  control  of  the 
U.S.  Government. 

Information  means  facts,  data,  or 
knowledge  itself. 

Interagency  Security  Classification 
Appeals  Panel  means  a  panel  created 
pursuant  to  Executive  Order  12958  to 
perform  functions  specified  in  that 
order  with  respect  to  National  Security 
Information. 

National  security  means  the  national 
defense  or  foreign  relations  of  the 
United  States. 

National  security  information  (NSI) 
means  information  that  has  been 


determined  pursuant  to  Executive  Order 
12958  or  prior  Executive  orders  to 
require  protection  against  unauthorized 
disclosure  and  is  marked  to  indicate  its 
classification  status  when  in  document 
form. 

Nuclear  weapon  means  atomic 
weapon. 

Person  meems; 

(1)  Any  individual,  corporation, 
partnership,  firm,  association,  trust, 
estate,  public  or  private  institution, 
group.  Government  agency,  any  State,  or 
any  political  subdivision  of,  or  any 
political  entity  within  a  State;  and 

(2)  Any  legal  successor, 
representative,  agent,  or  agency  of  the 
foregoing. 

Portion  marking  means  the 
application  of  certain  classification 
markings  to  individual  words,  phrases, 
sentences,  paragraphs,  or  sections  of  a 
document  to  indicate  their  specific 
classification  level  and  category. 

Restricted  data  (RD)  means  a  kind  of 
classified  information  that  consists  of  all 
data  concerning  the  following,  but  not 
including  data  declassified  or  removed 
from  the  RD  category  pursuant  to 
section  142  of  the  Atomic  Energy  Act: 

(1)  Design,  manufacture,  or  utilization 
of  atomic  weapons; 

(2)  Production  of  special  nuclear 
material;  or 

(3)  Use  of  special  nuclear  material  in 
the  production  of  energy. 

Restricted  data  or  RD  classifier  means 
an  individual  who  derivatively 
classifies  RD  or  FRD  docimients. 

Restricted  data  or  RD  management 
official  means  an  individual  appointed 
by  any  agency  with  access  to  RD  and 
FRD  who  is  responsible  for  managing 
the  implementation  of  this  part  within 
that  agency  or  any  person  to  whom 
these  duties  are  delegated.  This  person 
may  be  the  senior  agency  official 
required  by  E.O.  12958. 

Secretary  means  the  Secretary  of 
Energy. 

Source  document  means  a  classified 
dociunent,  other  than  a  classification 
guide,  from  which  information  is 
extracted  for  inclusion  in  another 
document.  The  classification  of  the 
information  extracted  is  determined  by 
the  classification  markings  shown  in  the 
source  dociiment. 

Special  nuclear  material  means 
plutonium,  uranium  enriched  in  the 
isotope  233  or  in  the  isotope  235,  and 
any  other  material  which  the  Secretary 
determines  to  be  special  nuclear 
material  pursuant  to  the  Atomic  Energy 
Act. 

§1045.4    Responsibilitias. 

(a)  The  DOE  Director  of 
Declassification  shall: 
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(1)  Manage  the  Government-wide 
system  for  the  classification  and 
declassification  of  RD  and  FRD  in 
accordance  with  the  Atomic  Energ}-  Act; 

(2)  In  coordination  with  the  DOD, 
develop  regulations  to  implement  the 
RD  and  FRD  classification  system: 

(3)  Detennine  whether  nuclear-related 
information  is  RD; 

(4)  Oversee  agency  implementation  of 
the  RD  and  FRD  classification  system  to 
ensure  comphance  with  this  part; 

(5)  Review  agency  implementing 
policies  and  conduct  on-site  reviews  of 
each  agency's  program  established 
under  this  part; 

(6)  Prepare  and  distribute 
classification  guides  concerning  RD  and 
FRD  and  review  such  guides  developed 
by  any  agency;  and 

(7)  Consider  and  take  action  on 
complaints  and  suggestions  from  any 
person  with  respect  to  administration  of 
this  program. 

(b)  The  DOE  Director  of  Security 
Affairs  shall: 

(1)  Declassify  RD  which  may  be 
published  without  undue  risk  to  the 
common  defense  and  security; 

(2)  Jointly  with  the  DOD,  determine 
which  information  in  the  RD  category 
relating  primarily  to  the  military 
utilization  of  nuclear  weapons  may  be 
declassified  or  placed  into  the  FRD 
category;  and 

(3)  Jointly  with  the  DOD,  declassify 
FRD  which  may  be  published  vdthout 
undue  risk  to  the  common  defense  and 
security 

(c)  The  DOD  jointlv  with  the  DOE 
shall: 

(1)  Determine  which  information  in 
the  RD  category  relating  primarily  to  the 
mihtary  utilization  of  nuclear  weapons 
may  be  declassified  or  placed  into  the 
FRD  category; 

(2)  Ensure  that  classification  guides 
for  FRD  and  RD  relating  primarily  to  the 
military'  utilization  of  nuclear  weapons 
are  prepared;  and 

(3)  Declassify  FRD  and  RD  relating 
primarily  to  the  military  utilization  of 
nuclear  weapons  which  may  be 
pubUshed  without  undue  risk  to  the 
common  defense  and  security. 

(d)  The  Nuclear  Regulatory 
Commission  (NRC)  shall: 

(1)  Jointly  with  the  DOE,  develop 
classification  guides  for  programs  over 
which  both  agencies  have  cognizance; 
and 

(2)  Ensure  the  review  and  proper 
classification  of  RD  by  RD  classifiers 
under  this  part,  generated  by  the  NRC  or 
by  its  hcensed  or  regulated  facilities  and 
activities. 

(e)  Agencv  heads  with  access  to  RD 
and  FRD  shall: 

(1)  Ensure  that  RD  and  FRD  are 
classified  in  such  a  manner  as  to  assure 


the  common  defense  and  security  in 
accordance  with  the  pohcies  estabhshed 
in  this  part- 

(2)  Designate  an  RD  management 
official  to  direct  and  administer  the  RD 
classification  program  within  the 
agency:  and 

(3)  Promulgate  implementing 
directives. 

(f)  RD  management  officials  shall: 

(1)  jointly  with  the  DOE,  develop 
classification  guides  for  programs  over 
which  both  agencies  have  cognizance; 

(2)  Ensure  that  agency  and  contractor 
personnel  who  generate  RD  and  FRD 
documents  have  access  to  any 
classification  guides  needed; 

(3)  Ensure  that  persons  with  access  to 
RD  and  FRD  are  trained  on  the 
procedures  for  classifying,  marking, 
declassifying,  and  handling  the 
information;  and 

(4)  Cooperate  and  provide  information 
as  necessary  to  the  DOE  Director  of 
Declassificatio.n  to  fulfill  responsibilities 
under  this  part. 

§1045.5    Sanctions. 

(a)  Knowing,  willful,  or  negligent 
action  contrary  to  the  requirements  of 
this  part  which  results  in  the 
misclassification  of  information  mav 
result  in  appropriate  sanctions.  Such 
sanctions  may  range  from 
administrative  sanctions  to  civil  or 
criminal  penalties,  depending  on  the 
nature  and  severity  of  the  action  as 
determined  by  appropriate  authority,  in 
accordance  with  applicable  laws. 

(b)  Other  violations  of  the  policies 
and  procedures  contained  in  this  part 
may  be  grounds  for  administrative 
sanctions  as  determined  by  appropriate 
authority. 

§1045.6    Openness  Advisory  Panel. 

The  DOE  shall  maintain  an  Openness 
.\dvisor>'  Panel,  in  accordance  with  the 
Federal  Advisory  Committee  Act.  to 
provide  the  Secretar>'  with  independent 
advice  and  recommendations  on 
Departmental  openness  initiatives, 
including  classification  and 
declassification  issues  that  affect  the 
public. 

§  1 045.7    Suggestions  or  Complaints. 

(a)  Any  person  who  has  suggestions  or 
complaints  regarding  the  Department's 
classification  and  declassification 
pohcies  and  procedures  may  direct 
them  in  writing  to  the  Openness 
Coordinator.  Department  of  Energy, 
Office  of  Declassification,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290. 

(b)  Such  letters  should  include  a 
description  of  the  issue  or  problem,  the 
suggestion  or  complaint,  all  applicable 


background  information,  and  an  address 
for  the  response. 

§  1045.8    Procedural  Exemptions. 

(a)  Exceptions  to  the  procedural 
provisions  of  this  .part  may  be  granted 
by  the  DOE  Director  of  Declassification. 

fb)  A  request  for  an  exception  shall  be 
made  in  writing  to  the  DOE  Director  of 
Declassification  and  shall  provide  ail 
relevant  facts,  justification,  and  a 
proposed  alternate  procedure. 

Subpart  B— Ider  tjfication  of  Restricted 
Data  and  Formerly  Restricted  Data 
Information 

§1045.10    F>urpose  and  Scope. 

(a)  This  subpart  implements  sections 
141  and  142  (42  U.S.C  2161  and  2162) 
of  the  Atomic  Energy  Act.  which 
provide  for  Government-wide  policies 
and  procedures  concerning  the 
classification  and  declassification  of  RD 
and  FRD  information. 

(b)  This  subpart  establishes 
procedures  for  classification 
prohibitions  for  RD  and  FRD.  describes 
authorities  and  procedures  for 
identifying  RD  and  FRD  information, 
and  specifies  the  policies  and  criteria 
DOE  shall  use  in  determining  if  nuclear- 
related  information  is  RD  or  FRD. 

§1045.11     Applicability. 

This  Subpart  applies  to — 

(a)  Any  person  with  authorized  access 
to  RD  or'FRD: 

(b)  Anv  agenc\  with  access  to  RD  or 
FRD;  and 

(c)  Any  person  who  might  generate 
information  determined  to  be  RD  or 
FRD 

§1045.12    Authorities. 

(a)  The  DOE  Director  of 
Declassification  may  determine  whether 
nuclear-related  information  is  RD. 

(b)  Except  as  p'    vided  in  paragraph 
(c)  of  this  section,  the  DOE  Director  of 
Security  Affairs  may  declassify  RD 
information 

(c)  The  DOE  Director  of  Security 
Affairs  jointly  with  the  DOD  may 
determine  which  information  in  the  RD 
categon,  relating  primarily  to  the 
military  utilization  of  nuclear  weapons 
may  be  declassified  or  placed  into  the 
FRD  category 

(d)  The  DOE  Director  of  Secunty 
Affairs  jointly  with  the  DOD  may 
declassify  FRD  information. 

§  1 045. 1 3    Oassif ication  prohibitions. 

In  no  case  shall  information  be 
classified  RD  or  FRD  in  order  to: 

(a)  Conceal  violations  of  law. 
inefficiency,  or  administrative  error; 

(b)  Prevent  embarrassment  to  a 
person,  organization,  or  Agency; 
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(c)  Restrain  competition, 

(d)  Prevent  or  delay  the  release  of 
information  that  does  not  require 
protection  because  of  national  security 
or  nonproliferation  concerns; 

(e)  Unduly  restrict  dissemination  by 
assigning  an  improper  classification 
level;  or 

(fl  Prevent  or  delay  the  release  of 
information  bearing  solely  on  the 
physical  environment  or  public  or 
worker  health  and  safety. 

f  1 046. 1 4    ProcM«  for  ciSMlflcation  and 
d«clM«ific«tion  of  rMtrlct«d  data  and 
formarly  r*atr1ct*d  data  Information. 

(a)  Classification  of  restricted  data.  (IJ 
Submission  of  potential  RD  for 
evaluation.  Any  authonzed  holder  who 
believes  he  or  she  has  information 
which  may  be  RD  shall  submit  it  to  the 
DOE  Director  of  Declassification  for 
evaluation.  The  DOE  Director  of 
Declassification  shall  determine 
whether  the  information  is  RD  within  90 
days  of  receipt  by  doing  the  following: 

(i)  Determine  whether  the  information 
is  already  classified  RD; 

(ii)  If  it  is  not  already  classified, 
determine  if  the  information  concerns 
the  design,  manufacture,  or  utilization 
of  nuclear  weapons;  the  production  of 
special  nuclear  material;  or  the  use  of 
special  nuclear  material  in  the 
production  of  energy;  and. 

(iii)  Apply  the  criteria  in  8  1045.16  as 
the  basis  for  determining  the 
appropriate  classification 

(2)  Protection  of  potential  RD  during 
evaluation.  Pending  a  determination  by 
the  DOE  Director  of  Declassification, 
potential  RD  submitted  for  evaluation 
by  authorized  holders  shall  be  protected 
at  a  minimum  as  Confidential  Restricted 
Data. 

(b)  Declassification  of  restricted  data. 
The  DOE  Director  of  Security  Affairs 
shall  apply  the  criteria  in  ^  1045.16 
when  determining  whether  RD  may  be 
declassified. 

(c)  Classification  of  formerly  restricted 
data.  The  DOE  Director  of 
Declassification,  jointly  with  the  DOD, 
shall  remove  information  which  relates 
primarily  to  the  military  utilization  of 
nuclear  weapons  from  the  RD 
classification  and  classify  it  as  FRD. 

id)  Declassification  af  formerly 
restricted  data.  The  DOE  Director  of 
Security  Affairs,  jointly  with  the  DC3D, 
shall  apply  the  criteria  in  §  1045  16 
when  determining  whether  FRD  may  be 
declassified. 

f  1046.15    Claasiflcatlon  and 
daciaaaiflcatton  prasumptiont. 

(a)  The  DOE  Directors  of 
Declassification  and  Security  Affairs 
shall  consider  the  presumptions  listed 


in  paragraphs  Id)  and  (ej  of  this  section 
before  applying  the  criteria  in  §  1045.16. 

fb)  Not  all  areas  of  nuclear-related 
information  are  covered  by  the 
presumptions. 

(c)  As  a  general  rule,  the  information 
listed  in  paragraphs  (d)  and  (e)  of  this 
section  has  the  classification  indicated. 
Inclusion  of  specific  information  in  one 
of  the  presumption  categories  does  not 
mean  that  the  information  is  or  is  not 
classified,  but  only  that  arguments  to 
change  the  classification  status  of  the 
information  should  use  the  appropriate 
presumption  as  a  starting  point. 

(d)  The  DOE  Directors  of 
Declassification  and  Security  Affairs 
shall  presume  that  information  in  the 
following  areas  is  unclassified  unless 
application  of  the  criteria  in  §  1045.16 
indicates  otherwise: 

(1)  Basic  science:  mathematics, 
chemistry,  theoretical  and  experimental 
physics,  engineering,  materials  science, 
biology  and  medicine; 

(2)  Instruments  and  equipment; 

(3)  Magnetic  confinement  fusion 
technology; 

(4)  Civnian  power  reactors,  including 
nuclear  fuel  cycle  information  but 
excluding  technologies  for  uranium 
enrichment; 

(5)  Source  materials  (defined  as 
uranium  and  thorium  and  ores 
containing  them); 

(6)  Fact  of  use  of  safety  features  (e.g., 
insensitive  high  explosives,  fire 
resistant  pits)  to  lower  the  ri'ks  and 
reduce  the  consequences  of  nuclear 
weapon  accidents; 

(7j  Generic  weapons  effects; 

(8)  Physical  and  chemical  properties 
of  uranium  and  plutonium.  their  alloys 
and  compounds,  under  standard 
temperature  and  pressure  conditions; 

(9)  Nuclear  fuel  reprocessing 
technology  and  reactor  products  not 
revealing  classified  production  rates  or 
inventories. 

(10)  The  fact,  time,  location,  and  yield 
range  (e.g.,  less  than  20  kiloton  or  20- 
150  kiloton)  of  all  U.S.  nuclear  tests; 

(11)  General  descriptions  of  nuclear 
material  production  processes  and 
theory  of  operation. 

(12)  DOE  special  nuclear  material 
aggregate  inventories  and  production 
rates; 

(13)  Types  of  waste  products  resulting 
from  all  DOE  weapon  and  material 
production  operations;  and 

(14)  Operations  solely  relating  to  the 
pubhc  and  worker  health  and  safety  or 
to  environmental  quality. 

(e)  The  DOE  Directors  of 
Declassification  and  Security  Affairs 
shall  presume  that  information  in  the 
following  areas  is  classified  unless  the 
application  of  the  criteria  in  §  1045.16 
indicates  otherwise: 


(1)  Detailed  designs,  specifications, 
and  functional  descriptions  of  nuclear 
explosives,  whether  in  the  active 
stockpile  or  retired; 

(2)  Material  properties  under 
conditions  achieved  in  nuclear 
explosions  that  is  principally  useful 
only  for  design  and  analysis  of  nuclear 
weapons; 

(3)  Vulnerabilities  of  U.S.  nuclear 
weapons  to  sabotage,  countermeasures, 
or  unauthorized  use; 

(4)  Nuclear  weapons  logistics  and 
operational  performance  information 
(e.g.,  specific  weapon  deployments, 
yields,  capabilities),  related  to  military 
utilization  of  those  weapons  required  by 
the  DOD; 

(5)  Details  of  the  critical  steps  or 
components  in  nuclear  material 
production  processes;  and 

(6)  Features  of  military  nuclear 
reactors,  especially  naval  nuclear 
propulsion  reactors,  that  are  not 
common  to  or  required  for  civilian 
power  reactors. 

§  1 046. 1 6    Critaria  for  evaluation  of 
raatrlctad  data  and  formarly  raatilctad  data 
inforrtMrtion. 

(a)  The  DOE  Director  of 
Declassification  shall  classify 
information  as  RD  and  the  EKDE  Director 
of  Security  Affairs  shall  maintain  the 
classification  of  RD  (and  FRD  in 
coordination  with  the  IX)D)  only  if  the 
undue  risk  of  damage  to  the  common 
defense  and  security  from  its 
unauthorized  disclosure  can  be 
identified  and  described. 

(b)  The  DOE  Director  of 
Declassification  shall  not  classify 
information  and  the  DOE  Director  of 
Security  Affairs  shall  declassify 
information  if  there  is  significant  doubt 
about  the  need  to  classify  the 
information, 

(c)  In  determining  whether 
information  should  be  classified  or 
declassified,  the  DOE  Directors  of 
Declassification  and  Security  Affairs 
shall  consider  the  following: 

(1)  Whether  the  information  is  so 
widely  known  or  readily  apparent  to 
knowledgeable  observers  that  its 
classification  would  cast  doubt  on  the 
credibility  of  the  classification  system; 

(2)  Whether  publication  of  the 
information  would  assist  in  the 
development  of  countermeasures  or 
otherwise  jeopardize  any  U.S.  weapon 
or  weapon  system; 

(3)  Whether  the  information  would 
hinder  U.S.  nonproliferation  efforts  by 
significantly  assisting  potential 
adversaries  to  develop  or  improve  a 
nuclear  weapon  capability,  produce 
nuclear  weapons  materials,  or  make 
other  military  use  of  nuclear  energy; 


UMI 


Federal  Register  /  Vol.  62.  No.  10  /  Wednesday.  January  15,  1997  /  Proposed  Rules  2261 


(4)  Whether  publication  of  the 
information  would  have  a  detrimental 
effect  on  U.S.  foreign  relations: 

(5)  Whether  publication  of  the 
information  would  benefit  the  public 
welfare,  taking  into  account  the 
importance  of  the  information  to  public 
discussion  and  education  and  potential 
contribution  to  economic  growth;  and 

(6)  Whether  publication  of  the 
information  would  benefit  the  operation 
of  anv  Government  program  by  reducing 
operating  costs  or  improving  public 
acceptance. 

§  1045. 1 7    Classification  levels. 

(a)  Restricted  data.  The  DOE  Director 
of  Declassification  shall  assign  one  of 
the  following  classification  levels  to  RD 
information  to  reflect  the  sensitivity  of 
the  information  to  the  national  security. 
The  greater  the  damage  expected  from 
unauthorized  disclosure,  the  higher  the 
classification  level  assigned  to  the 
information. 

(1)  Top  Secret.  The  DOE  Director  of 
Declassification  shall  classify  RD 
information  Top  Secret  if  it  is  vital  to 
the  national  security  and  if  its 
unauthorized  disclosure  could 
reasonably  be  expected  to  cause 
exceptionally  grave  damage  to  the 
national  security.  Examples  of  RD 
information  that  warrant  Top  Secret 
classification  include  comprehensive 
descriptions  of  a  nuclear  explosive 
design  (i.e.,  a  major  proUferation  threat), 
information  that  would  make  possible 
the  unauthorized  use  of  a  U.S.  nuclear 
weapon,  or  information  revealing 
catastrophic  failure  or  operational 
vulnerability  in  a  U.S.  nuclear  weapon. 

(2)  Secret.  The  DOE  Director  of 
Declassification  shall  classify  RD 
information  as  Secret  if  its  unauthorized 
disclosure  could  reasonably  be  expected 
to  cause  serious  damage  to  the  national 
security,  but  the  RD  information  is  not 
sufficiently  comprehensive  to  warrant 
designation  as  Top  Secret.  Examples  of 
RD  information  that  warrant  Secret 
classification  include  designs  for 
specific  weapon  components,  key 
features  of  uranium  enrichment 
technologies,  or  specifications  of 
weapon  materials. 

(3)  Confidential.  The  DOE  Director  of 
Declassification  shall  classify  RD 
information  as  Confidential  if  it  is 
deemed  to  be  of  significant  use  to  a 
potential  adversary  or  nuclear 
proUferant  and  its  unauthorized 
disclosure  could  reasonably  be  expected 
to  cause  imdue  risk  to  the  common 
defense  and  security.  An  example  of  RD 
information  that  warrants  Confidential 
classification  is  the  amount  of  high 
explosives  used  in  nuclear  weapons. 


(b)  Formerly  restricted  data.  The  DOE 
Director  of  Declassification,  jointly  with 
the  DOD.  shall  assign  one  of  the 
classification  levels  in  paragraph  (a)  of 
this  section  to  FRD  information  to 
reflect  its  sensitivity  to  the  national 
security. 

§  1045.18    Newly  generated  Information  In 
a  previously  declassified  subject  area. 

The  DOE  Director  of  Declassification 
may  evaluate  newly  generated  specific 
information  in  a  previously  declassified 
subject  area  using  the  criteria  in  section 
1045.16  and  classif>'  it  as  RD,  if 
warranted. 

§1045.19    Accountability  for  classification 
and  declassification  determinations. 

(a)  Whenever  a  classification  or 
declassification  determination 
concerning  RD  or  FRD  information  is 
made,  the  DOE  Directors  of 
Declassification  and  Security  Affairs 
shall  be  able  to  justify  the 
determination.  Fir  FRD  and  RD 
primarily  related  to  militar\'  utiUzation, 
the  DOE  Directors  of  Declassification 
and  Security  Affairs  shall  coordinate  the 
determination  and  justification  with  the 
DOD.  If  the  determination  involves  a 
departure  from  the  presumptions  in 
§1045.15.  the  justification  shall  include 
a  rationale  for  the  departure.  Often  the 
justification  itself  will  contain  RD  or 
FRD  information.  In  such  a  case,  the 
DOE  Directors  of  Declassification  and 
Security  Affairs  shall  ensure  that  a 
separate  justification  can  be  prepared 
which  is  publicly  releasable.  The 
publicly  releasable  justification  shall  be 
made  available  to  any  interested  person 
upon  request  to  the  DOE  Director  of 
Declassification. 

(b)  The  DOE  Director  of 
Declassification  shall  prepare  a  report 
on  an  annual  basis  on  the 
implementation  of  this  part.  This  report 
shall  be  available  to  any  interested 
person  upon  request  to  the  DOE  Director 
of  Declassification. 

§  1 045.20    Ongoing  call  for  declassification 
proposals. 

The  DOE  Director  of  Security  Affairs 
shall  consider  proposals  from  the  pubhc 
or  agencies  or  contractors  for 
declassification  of  RD  and  FRD 
information  on  an  ongoing  basis. 
Declassification  proposals  for  RD  and 
FRD  information  shall  be  forwarded  to 
the  Department  of  Energy.  Director  of 
Security  Affairs.  Washington,  DC. 
20585.  Any  proposed  action  shall 
include  a  description  of  the  information 
concerned  and  may  include  a  reason  for 
the  request.  DOE  and  DOD  shall 
coordinate  with  one  another  concerning 
declassification  proposals  for  FRD 
information. 


§  1 045.21     Privately  generated  restricted 
data. 

(a)  DOE  mav  classif>'  RD  which  is 
pnvately  generated  by  persons  not 
pursuant  to  government  contracts,  in 
accordance  with  the  Atomic  Energy-  Act. 

(b)  In  order  for  information  privately 
generated  by  persons  to  be  classified  as 
RD.  the  Secretary  or  Deputy  Secretary 
shall  make  the  determination  personally 
and  in  wxiting  This  authority  shall  not 
be  delegated. 

(c)  DOE  shall  publish  a  Federal 
Register  notice  when  privately 
generated  information  is  classified  as 
RD 

§  1 045.22    No  Comment  Policy. 

(a)  Authorized  holders  of  RD  and  FRD 
shall  not  confirm,  deny,  or  expand  upon 
the  classification  status  or  technical 
accuracy  of  public  statements  in  an  RD 
or  FRD  subject  area. 

{bl  If  the  public  statements  are 
sufficiently  authoritative  or  credible,  the 
DOE  Director  of  Security  Affairs  shall 
examine  the  possibility  of 
declassification. 

Subpart  C — Generation  and  Review  of 
Documents  Containing  Restricted  Data 
and  Fonmerly  Restricted  Data 

§1045.30    Purpose  and  scope. 

This  subpart  specifies  Government- 
wide  classification  program 
implementation  requirements  for 
agencies  with  access  to  RD  and  FRD. 
describes  authorities  and  procedures  for 
RD  and  FRD  document  classification 
and  declassification,  provides  for 
periodic  or  systematic  review  of  RD  and 
FRD  documents,  and  describes 
procedures  for  the  mandatorv'  review  of 
RD  and  FRD  documents.  This  subpart 
applies  to  all  RD  and  FRD  documents, 
regardless  of  whether  they  also  contain 
National  Security  Information  (NSI),  or 
other  controlled  information  such  as 
"For  Official  Use  Only"  or 
"Unclassified  Controlled  Nuclear 
Information." 

§1045.31    Applicat>ility. 

This  subpart  applies  to — 

(a)  Any  person  with  authorized  access 
to  RD  or  FRD: 

{}))  Any  agency  vnth  access  to  RD  or 
FRD;  and 

(c)  Any  person  generating  a  document 
containing  RD  or  FRD. 

§1045.32    Authorities. 

(a)  Classificatjon  of  RD  and  FRD 
documents  (1)  To  the  extent  practical, 
all  RD  and  FRD  documents  shall  be 
classified  based  on  classification  guides. 
When  not  practical,  properly  classified 
source  documents  may  be  used  as  an 
alternative. 
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(2)  Only  individuals  designated  as  RD 
classifiers  may  classify  RD  and  FRD 
documents,  except  within  the  DOD. 
Within  the  DOD.  any  individual  with 
access  to  RD  and  FRD  who  has  been 
trained  may  classify  RD  and  FRD 
documents. 

(b)  Declassification  of  RD  and  FRD 
documents.  (1)  Only  DOE  may 
declassify  documents  containing  RD. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  only  DOE  or 
appropriate  individuals  in  DOD  may 
declassify  documents  marked  as  FRD  in 
accordance  with  joint  classification 
guides. 

(3)  The  DOE  and  DOD  may  delegate 
these  authorities  to  other  agencies  and 
'0  contractors.  Contractors  without  the 
delegated  authority  shall  send  any 
document  marked  as  RD  or  FRD  that 
needs  to  be  considered  for 
declassification  to  the  appropriate 
agency  office. 

§  1045.33    Appointment  of  restricted  data 
management  offlclel. 

(a)  Each  agency  with  access  to  RD  or 
FRD  shall  appoint  an  official  to  be 
responsible  for  the  implementation  of 
this  part  and  shall  advise  the  DOE 
Director  of  Declassification  of  such 
appointment. 

fb)  This  official  shall  ensure  the 
proper  implementation  of  this  part 
within  his/her  agency  and  shall  serve  as 
the  primary  point  of  contact  for 
coordination  with  the  DOE  Director  of 
Declassification  on  RD  and  FRD 
classification  and  declassification 
Issues. 

(c)  Within  the  DOD,  an  RD 
management  official  shall  be  appointed 
in  each  tXDD  agency 

1 1 045. 34  Deeignation  of  reetrtcted  data 
cleeelflere. 

Except  within  the  DOD,  RD 
management  officials  shall  ensure  that 
persons  who  derivatively  classify  RD  or 
FRD  documents  are  designated  by 
position  or  by  name  as  RD  classifiers, 

11046.35  Training  requirements. 

(a)  RD  management  officials  shall 
ensure  that  persons  with  access  to  RD 
and  FRD  information  arf>  trained  on  the 
procedures  for  classifying,  declassifying. 
marking  and  handling  the  information. 

(b)  The  DOE  Director  of 
Declassification  shall  develop  training 
materials  related  to  implementation  of 
this  part  and  shall  provide  these 
materials  to  RD  management  officials 
and  any  other  appropriate  persons. 

(c)  The  IX)E  Director  of 
Declassification  shall  review  any  RD- 
relatod  training  material  submitted  by 
agency  and  contractor  representatives  to 
ensure  consistency  with  current  policy. 


§  1 045.36    Reviews  of  agencies  with  access 
to  restricted  data  and  formerly  restricted 
data. 

(a)  The  DOE  and  each  agency  with 
access  to  RD  and  FRD  shall  consult 
periodically  to  assure  appropriate 
implementation  of  this  part.  Such 
consultations  may  result  in  DOE 
conducting  an  on-site  review  within  the 
agency  if  DOE  and  the  RD  management 
official  determine  that  such  a  review 
would  be  mutually  beneficial  or  that  it 
is  necessary  to  remedy  a  problem. 

(b)  To  address  issues  concerning 
implementation  of  this  part,  the  DOE 
Director  of  Declassification  shall 
establish  a  staiiding  group  of  all  RD 
management  officials  to  meet 
periodically. 

$  1 045. 37    Classification  guides. 

(a)  The  classification  and 
declassification  determinations  made  by 
the  DOE  Directors  of  Declassification 
and  Security  Affairs  under  the 
classification  criteria  in  §  1045,16  are 
promulgated  in  classification  guides, 

(b)  DOE  shall  jointly  develop 
classification  guides  with  the  DOD, 
NRC,  NASA,  and  other  agencies  as 
required  for  programs  for  which  DOE 
and  these  agencies  share  responsibility. 

(c)  Agencies  shall  coordinate  with  the 
DOE  Director  of  Declassification 
whenever  they  develop  or  revise 
classification  guides  with  RD  or  FRD 
mformation  topics. 

(d)  Originators  of  classification  guides 
with  RD  or  FRD  topics  shall  review  such 
guides  at  least  every  five  years  and  make 
revisions  as  necessary. 

(e)  RD  Classifiers  snail  use 
classification  guides  as  the  primary 
basis  for  classifying  and  declassifying 
documents  containing  RD  and  FRD. 

(f)  Each  RD  management  official  shall 
ensure  that  persons  working  with  RD 
and  FRD  information  have  access  to  all 
pertinent  nuclear  classification  guides. 

1 1 045.38    Automatic  declassification 
prohibition. 

(a)  Documents  containing  RD  and 
FRD  remain  classified  until  a  positive 
action  by  an  authorized  person  is  taken 
to  declassify  them. 

(b)  In  accordance  with  the  Atomii 
Energy  Act.  no  date  or  event  for 
automatic  declassification  ever  applies 
to  RD  and  FRD  documents,  even  if  such 
documents  also  contain  NSI. 

(c)  E.O,  12958  acknowledges  that  RD 
is  exempt  from  all  provisions  of  the 
E.O.,  including  automatic 
declassification. 


$  1 045.39    Challenging  claeslflcation  and 
declassification  determinations. 

(a)  Any  authorized  holder  of  an  RD  or 
FRD  document  who,  in  good  faith, 


believes  that  the  RD  or  FRD  document 
has  an  improper  classification  status  is 
encouraged  and  expected  to  challenge 
the  classification  with  the  RD  Classifier. 

(b)  Agencies  shall  establish 
procedures  under  which  authorized 
holders  of  RD  and  FRD  documents  are 
encouraged  and  expected  to  challenge 
any  classification  status  they  believe  is 
improper.  These  procedures  shall  assure 
that: 

(1)  Under  no  circumstances  are 
persons  subject  to  retribution  for 
bringing  forth  a  classification  challenge. 

(2)  A  response  is  provided  within  90 
days  to  the  person  bringing  forth  the 
challenge. 

(3)  A  decision  concerning  a  challenge 
involving  RD  or  FRD  may  be  appealed 
to  the  DOE  Director  of  Declassification. 
In  the  case  of  FRD  and  RD  related 
primarily  to  the  military  utilization  of 
nuclear  weapons,  the  DOE  Director  of 
Declassification  shall  coordinate  with 
the  DOD.  If  the  justification  for 
classification  is  still  unsatisfactory,  a 
further  appeal  may  be  made  to  the  DOE 
Director  of  Security  Affairs. 

(c)  Classification  challenges 
concerning  documents  containing  RD 
and  FRD  information  are  not  subject  to 
review  by  the  Interagency  Security 
Classification  Appeals  Panel,  unless 
those  documents  also  contain  NSI 
which  is  the  basis  for  the  challenge.  In 
such  cases,  the  RD  and  FRD  portions  of 
the  document  shall  be  deleted  and  the 
NSI  and  unclassified  portions  shall  be 
provided  to  the  Interagency  Security 
Classification  Appeals  Panel  for  review. 

S  1045.40    Marking  requirements. 

(a)  RD  classifiers  shall  ensure  that 
each  RD  and  FRD  document  is  clearly 
marked  to  convey  to  the  holder  that  it 
contains  RD  or  FRD  information,  the 
level  of  classification  assigned,  and  the 
additional  markings  in  paragraphs  (b)(3) 
and  (4)  of  this  section. 

(b)  Front  marking.  In  addition  to  the 
overall  classification  level  of  the 
document,  the  following  notices  shall 
appear  on  the  front  of  the  document,  as 
appropriate: 

(1)  If  the  document  contains  RD: 

RESTRICTED  DATA 

This  document  contains  RESTRICTED 
DATA  as  defined  in  the  Atomic  Energy 
Act  of  1954.  Unauthorized  disclosure 
subject  to  administrative  and  criminal 
sanctions. 

(2)  If  the  document  contains  FRD  but 
does  not  contain  RD: 

FORMERLY  RESTRICTED  DATA 

Unauthorized  disclosure  subject  to 
administrative  and  criminal  sanctions. 
Handle  as  RESTRICTED  DATA  in 
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foreign  dissemination.  Section  144b. 
Atomic  Energy  Act  of  1954. 

(3)  An  RD  or  FRD  document  shall  be 
marked  to  identify  the  classification 
guide  or  source  document  used  to 
classify  the  document: 

Derived  from:   __^ 

(Guide  or  source  document) 

(4)  An  RD  or  FRD  document  shall  be 
marked  with  the  identity  of  the  RD 
classifier,  unless  the  classifier  is  the 
same  as  the  document  originator  or 
signer. 

RD  Classifier:    


(Name  or  p)osition/title) 

(c)  Interior  page.  RD  Classifiers  shall 
ensure  that  documents  are  clearly 
marked  at  the  top  and  bottom  of  each 
interior  page  with  the  overall 
classification  level  and  category  of  the 
document  or  the  classification  level  and 
category  of  the  page,  whichever  is 
preferred.  The  abbreviations  "RD"  and 
"FRD"  may  be  used  in  conjunction  with 
the  document  classification  (e.g., 
SECRET  RD,  SRD  or  SECRET  FRD, 
SFRD). 

(d)  Portion  marking  of  RD  and  FRD 
dociunents  is  an  agency  option. 

(e)  Declassification  marking. 
Declassified  RD  and  FRD  documents 
shall  be  marked  with  the  identity  of  the 
RD  classifier  authorizing  its 
declassification,  the  declassification 
date  and  the  classification  guide  which 
served  as  the  basis  for  the 
declassification.  RD  classifiers  shall 
ensure  that  the  followang  marking  is 
affixed  on  RD  and  FRD  documents 
which  they  declassify: 

Declassified  on: 

(Date) 

RD  Classifier:    


(Name  and  position/title) 
Authority: 


(Classification  Guide) 

§1045.41     Use  of  classified  addendums. 

(a)  In  order  to  maximize  the  amount 
of  information  available  to  the  public 
and  to  simplifv'  document  handling 
procedures,  document  originators 
should  segregate  RD  or  FRD  into  an 
addendum  whenever  practical. 

(b)  When  segregation  of  RD  or  FRD 
into  an  addendum  is  not  practical,  DOE 
document  originators  are  encouraged  to 
prepare  separate  unclassified  versions  of 
documents  with  significant  public 
interest. 

§  1045.42    Mandatory  and  Freedom  of 
Information  Act  reviews  for  declassification 
of  restricted  data  and  formerty  restricted 
data  documents. 

(a)  General.  (1)  Agencies  with 
documents  containing  RD  and  FRD  shall 
respond  to  mandatory  review  and 


Freedom  of  Information  Act  requests  for 
these  documents  from  the  public. 

(2)  In  response  to  a  mandatory  review 
or  Freedom  of  Information  Act  request. 
DOE  or  DOD  may  refuse  to  confirm  or 
deny  the  existence  or  nonexistence  of 
the  requested  information  whenever  the 
fact  of  its  existence  or  nonexistence  is 
itself  classified  as  RD  or  FRD. 

fb)  Processing  requests.  (1)  Agencies 
shall  forward  documents  containing  RD 
to  DOE  for  review. 

(2)  Agencies  shall  forward  documents 
containing  FRD  to  the  DOE  or  to  the 
DOD  for  review,  depending  on  which  is 
the  originating  agency. 

(3)  The  DOE  and  DOD  shall 
coordinate  the  review  of  RD  and  FRD 
documents  as  appropriate. 

(c)  Denying  official.  (1)  The  denying 
official  for  documents  containing  RD  is 
the  DOE  Director  of  Declassification. 

(2)  The  denying  official  for  documents 
containing  FRD  is  either  the  DOE 
Director  of  Declassification  or  an 
appropriate  DOD  official 

(d)  Appeal  authority:  (1)  The  appeal 
authority  for  RD  documents  is  the  DOE 
Director  of  Security  Affairs. 

(2)  The  appeal  authority  for  FRD 
documents  is  either  the  EKDE  Director  of 
Security  Affairs,  or  an  appropriate  DOD 
official. 

(e)  The  denying  official  and  appeal 
authority  for  Naval  Nuclear  Propulsion 
Information  is  the  Director  Office  of 
Naval  Reactors. 

(f)  The  review  and  appeal  process  is 
the  same  as  that  described  in  subpart  D 
of  this  part  with  the  exception  of  the 
appeal  authority.  The  Interagency 
Security  Classification  Appeals  Panel 
(ISCAP)  is  an  appeal  authority  for 
mandatory  or  Freedom  of  Information 
Act  reviews  of  documents  containing 
NSI.  RD  and  FRD  are  not  under  the 
jurisdiction  of  the  ISCAP.  DOE  and  DOD 
shall  not  forward  RD  and  FRD 
documents  to  the  ISCAP  for  appeal 
review  unless  those  documents  also 
contain  NSI.  In  such  cases,  the  DOE  or 
DOD  shall  delete  the  RD  and  FRD 
portions  and  shall  forward  the  NSI  and 
unclassified  portions  to  the  ISCAP  for 
review. 

(g)  RD  and  FRD  information  contained 
in  documents  shall  be  withheld  from 
public  disclosure  under  exemption  3  of 
the  FOIA  (5  U.S.C.  522(b)(3))  because 
such  information  is  under  the  statutory- 
jurisdiction  of  the  Atomic  Energy  Act. 

§  1 045.43    Systematic  review  for 
declassification. 

(a)  The  DOE  Director  of 
Declassification  (and  the  DOD  for  FRD) 
shall  ensure  that  RD  documents  are 
periodically  and  systematically 
reviewed  for  declassification.  The  focus 


of  the  review  shall  be  based  on  the 
degree  of  public  and  researcher  interest 
and  likehhood  of  declassification  upon 
review 

(b)  Agencies  with  RD  or  FRD 
document  holdings  shall  cooperate  with 
the  DOE  Director  of  Declassification  (or 
the  DOD  for  FRD)  to  ensure  the 
systematic  review  of  RD  and  FRD 
documents 

(c)  Review  of  documents  in  particular 
areas  of  public  interest  shall  be 
considered:     ufficient  interest  is 
demonstrated  Proposals  for  systematic 
document  reviews  of  given  collections 
or  subject  areas  should  be  addressed  to 
the  Director  of  Declassification. 
Department  of  Energy.  19901 
Germantown  Road.  Germantown.  MD 
20874-1290 

§  1 045.44    Classification  review  prior  to 
public  release. 

.Any  person  with  authorized  access  to 
RD  or  FRD  who  generates  a  document 
intended  for  pubUc  release  in  an  RD  or 
FRD  subject  area  shall  ensure  that  it  is 
reviewed  for  RD  or  FED  by  an  RD 
Classifier  prior  to  its  release. 

§1045.45    Review  of  unmarked  documents 
witfi  potential  restricted  data  or  formerly 
restricted  data. 

(a)  Individuals  reviewing  NSI  records 
of  permanent  historical  value  under  the 
automatic  or  systematic  review 
provisions  of  EO.  12958  mav  come 
upon  information  they  think  mav  be  RD 
or  FRD.  but  which  is  not  so  marked. 
Such  documents  are  not  subject  to 
automatic  declassification 

(b)  Such  documents  shall  be  renewed 
by  an  RD  Classifier  as  soon  as  possible 
to  determine  their  classification  status. 
Assistance  may  be  requested  from  the 
EXDE  Director  of  Declassification. 

Subpart  D — Access  to  Information: 
Executive  Order  12958  "Classified 
National  Security  Information" 
Requirements  Affecting  ttie  Public 

§1045.50    Purpose  and  scope. 

(a)  This  subpart  descnbes  the 
procedures  to  be  used  by  the  public  in 
questioning  or  appealing  DOE  decisions 
regarding  the  classification  of  NSI. 

(b)  This  subpart  applies  to  any  person 
vdth  authorized  access  to  DOE  NSI  or 
who  desires  access  to  DOE  documents 
containing  NSI. 

§1045.51    Mandatory  declassification 
review  requests. 

.■Ml  DOE  information  classified  as  NSI 
is  subject  to  review  for  declassification 
by  the  EXDE  if: 

(a)  The  request  for  a  review  describes 
the  document  containing  the 
information  with  sufficient  specificity  to 


2264 


Federal  Register  /  Vol.  62,  No.  10  /  Wednesday.  January  15,  1997  /  Proposed  Rules 


ISS 


enable  the  agency  to  locate  it  with  a 
reasonable  amount  of  effort; 

(b)  The  information  is  not  exempted 
from  search  and  review  under  the 
Central  Intelligence  Agency  Information 
Act: 

(c)  The  information  has  not  been 
reviewed  for  declassification  within  the 
past  2  years:  and 

(d)  The  request  is  sent  to  the 
Deptulment  of  Energy,  Director  of 
Declassification.  19901  Germantown 
Road,  Germantown.  Maryland  20874- 
1290. 

§  1 045.52    Appeal  of  denial  of  mandatory 
dedasstflcation  review  requests. 

(a)  If  the  Department  has  reviewed  the 
information  within  the  past  2  years,  or 
the  information  is  the  subject  of  pending 
litigation,  the  Department  shall  inform 
the  requester  of  this  fact  and  of  the 
requester's  appeal  rights 

(b)  When  tiie  Director  of 
Declassification  has  denied  a  request  for 
review  of  NSI,  the  requester  may,  within 
30  calendar  days  of  its  receipt,  appeal 
the  determination  to  the  Director  of 
Security  Affairs. 

(c)  Elements  of  appeal.  The  appeal 
shall  be  in  writing  and  addressed  to  the 
Director  of  Security  Affairs.  Department 
of  Energy,  1000  Independence  .Avenue 
SW,  Washington,  DC  20585.  The  appeal 
shall  contain  a  concise  statement  of 
grounds  upon  which  it  is  brought  and 


a  description  of  the  relief  sought.  It 
should  also  include  a  discussion  of  all 
relevant  authorities  which  include,  but 
are  not  limited  to  DOE  (and  predecessor 
agencies)  rulings,  regulations, 
interpretations,  and  decisions  on 
appeals,  and  any  judicial 
determinations  being  relied  upon  to 
support  the  appeal.  A  copy  of  the  letter 
containing  the  determination  being 
appealed  shall  be  submitted  with  the 
appeal, 

(d)  Receipt  of  appeal.  An  appeal  shall 
be  considered  to  be  received  upon 
receipt  bv  the  appeal  authority,  who  is 
the  Director  of  Security  Affairs. 

le]  Action  within  60  working  days. 
The  appeal  authority  shall  act  upon  the 
appeal  within  60  working  days  of  its 
receipt  If  no  determination  on  the 
appeal  has  been  issued  at  the  end  of  the 
60-day  period,  the  requester  may 
consider  his  or  her  administrative 
remedies  to  be  exhausted  and  may  seek 
a  review  bv  the  Interagency  Security 
Classification  Appeals  Panel.  When  no 
determination  can  be  issued  within  the 
applicable  time  limit,  the  appeal  shall 
nevertheless  continue  to  be  processed. 
On  expiration  of  the  time  limit,  DOE 
shall  mfumi  the  requester  of  the  reason 
for  the  deiav.  of  the  date  on  which  a 
determination  may  be  expected  to  be 
issued,  and  of  his  or  her  right  to  seek 
further  review  by  the  Interagency 


Security  Classification  Appeals  Panel. 
Nothing  in  this  subpart  shall  preclude 
the  appeal  authority  and  the  requester 
from  agreeing  to  an  extension  of  time  for 
the  decision  on  an  appeal.  The  appeal 
authority  shall  confirm  any  such 
agreement  in  writing  and  shall  clearly 
specify  the  total  time  agreed  upon  for 
the  appeal  decision. 

(f)  Form  of  action  on  appeal.  The 
appeal  authority's  action  on  an  appeal 
shall  be  in  writing  and  shall  set  forth  the 
reason  for  the  decision.  The  Department 
may  refuse  to  confirm  or  deny  the 
existence  or  nonexistence  of  requested 
information  whenever  the  fact  of  its 
existence  or  nonexistence  is  itself 
classified  under  E.O.  12958. 

[g]  Right  affinal  appeal.  The 
requester  has  the  right  to  appeal  a  final 
Department  decision  or  a  failure  to 
provide  a  determination  on  an  appeal 
within  the  allotted  time  to  the 
Interagency  Security  Classification 
Appeals  Panel  for  those  appeals  dealing 
with  NSI.  In  cases  where  NSI 
dociunents  also  contain  RD  and  FRD, 
the  RD  and  FRD  portions  of  the 
document  shall  be  deleted  and  the  NSI 
and  unclassified  portions  shall  be 
provided  to  the  Interagency  Security 
Classification  Appeals  Panel  for  review. 

[PR  Doc.  97-935  Filed  1-14-97;  8:45  am] 
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.1024,2064 


22  CFR 

42 

228 


.613 
..314 


23  CFR 

655 

Proposed  Rules: 

655 


•364 
.691 


24  CFR 

Proposed  Rules: 
100 


200C 


25  CFR 

151 


.1057 


26  CFR 

1 17,361.615,923 

31 .22 

53 25 

602 22,  923 

Proposed  Rules: 


1700,  1701 
53 

1,  1702,2064, 

2068 

84 

301  

602 

77.  955.  2068 
.; 81 

27  CFR 

55 

, 1386 

28  CFR 

9     

314 

29  CFR 

102 

....1361,  1668 

1910 

, 1494 

1915 

„ 1494 

1926 

„ 1494 

ACl^ 

.2016 

30  CFR 

935 

1668 

4044 

2016 

Proposed  Rules: 
902 

1074 

926 

1408 

31  CFR 

364 

621 

356 

846 

357 

..._ 26 

560 

1832 

32  CFR 

150 

.2017 

199 

625 

220 

941 

813 

631 

818 

631 

844 

631 

33  CFR 

157 , 

1622 

38  CFR 

Proposed  Rules: 

21  

1075   1.303 

39  CFR 

20 , 

1674 

60 631,638 

111 645 

40  CFR 

1 ..1832 

2 *...1832 

21 1832 

22 1832 

52 646,648,  1150,  1187 

60 183? 

61 1832 

62 1832 

53 1835 

70 1387 

147 1832 

180 1284,  1288 

261 1678 

262 1832 

268 1992 

272 1832 

435 1681 

707 1832 

763 1832 

Proposed  Rules: 

51 210 

52 695,  1420 

53 2068 

58 .2068 

60 960,  1868 

63 960,  1869,  2074 

89 200 

260 960 

261 960 

264 960 

265 960 

266 960 

270 960 

271 960 

372 365,  366 

721 1305 

41  CFR 

Ch.  101 2022 

101-20 1057 

101-38 322 

42  CFR 

413 26 

435 1682 

43  CFR 

10 1820 

Proposed  Rules: 

3100 1705 

44  CFR 

54 1685,  1688 

45  CFR 

1311 1399 

46  CFR 

572 328 

47  CFR 

24 653 

51 662 

90 2027 

73 329,664 

Proposed  Rules: 

22 696 

26 696 

61 1423 

73 84,372,373,  1871 

48  CFR 

Ch.  1 224.  275 


1  226,233,271 

2 256 

3 226,233 

4 226,233,257 

5 261,262.271 

6 233,256,262 

8 233 

9 226,233,266 

11 262 

12 226,233,257,262 

13 262 

14 226,233,261,271 

15 226,256,257,261 

16 233,257 

17 261 

19 226,233 

23 233 

24 256 

25 257,261,267,268 

27 233,261 

29  233 

31  233,257.269 

32 233 

33 226,270 

36 233,271 

37 226,233 

39 273 

42 233,274 

43 226 

45 233 

46 257 

47 233 

49 233 

52 226,233,257,261,273 

53 226,233 

216 1058,  1817 

239 1068 

Proposed  Rules: 

225 374 

231 374 

242 374 

49  CFR 

27 16 

171 1208,  1217 

172 1217 

173 1208, 

17 

174 1217 

175 1217 

176 1217 

177 1217 

180 1208 

232 278 

382 1293 

383 1293 

390 1293 

541 1690 

571 798,  1401 

1185 2041 

Proposed  Rules: 

538 375 

571 807.  1077 

595 831 

50  CFR 

17 665,  1644,  1647,  1691 

36 1838 

227 1296 

229 33 

259 330 

285 331 

622 689,  1402 

648 1403,  1829 

649 1403 

679 .2043 
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Propos«d  Rul«8: 

300 382 

600 700,  1306 

622 384,  720 

630 1705 

648 1424 

660 700 

678 724,  1705,  1872 

679 85,  724 
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REMINDERS 

The  Items  in  this  list  were 
editofially  compiled  as  an  alb 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarx;e. 

RULES  QOINQ  INTO 
EFFECT  TODAY 

COMMERCE  DEPARTMENT 
National  Ocaanlc  and 
Atmoaphaiic  Admin  latratlon 
Fishery  conservation  and 
management: 

Cari)bean,  Gulf,  and  South 
Atlantic  fishenes- 
Reef  fish;  putjiished  12- 
16-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Oil  arxj  gas  extraction: 

published  12-1&-96 
Oil  and  gas  extraction; 
correction;  published  1-13- 
97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management; 
Utilization  and  disposal 
Excess  personal  property; 
reporting  criteria, 
published  1-15-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admlnlatratlcn 

Food  additives: 
Adjuvants,  production  aids, 
and  sanrtizers- 
2 ,2'-ethy  lideneb«  (4 , 6-di- 
tert-butylphenyl)  - 
fluorophoephonite ; 
published  l-i5-97 
Adjuvants,  productions  aids, 
and  sanitzers- 
Di-tert-butylphmyl 
phosphonite 

condensation;  published 
1-15-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs; 

Home  equity  conversion 
mortgage  insurance 
demonstration:  mortgage 
balance  definition,  etc , 
published  9-17-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 


Hawaii;  Stage  2  airplane 
operations,  Dublished  '2- 
16-96 
Airworthiness  airectives: 

Cessna;  published  1-6-97 
Class  E  airspace,  puWished 
12-18-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Railroad  workplace  safety 
Roadway  worker  protection; 
published  1 2-16-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Vegetables;  import  regulations; 
Banana  and  fingeriing 
potatoes  and  potatoes 
used  to  make  fresh  potato 
salad;  removal  and 
exemption,  comments  due 
by  I -22-97    published  ^2- 
23-96 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Peach  crop  insurance 
provisions;  comments  due 
by  1-21-97;  published  11- 
19-96 

AGRICULTURE 
DEPARTMENT 

Foreat  Service 

National  Forest  System  tlmt)er; 

disposal  and  sale 

Market-related  contract  term 
additions,  indices 
comments  due  tjy  '-21- 
97,  publisned  i02'-96 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Alaska,  fisheries  of 

Exclusive  Economic  Zone- 

Recordkeeping  ana 
reporting  requirements; 
revisions,  comments 
due  by  ■-?2-97, 
Oublis^^ed  ^2-23-96 
Atlantic  shark,  comments 

due  by  1-21-97;  published 

^2-20-96 
Caribbean.  Gulf,  and  South 

Atlantic  'isheries- 

Shrimp,  cor^ments  due  by 
1-24-97,  published  11- 
25-96 


South  Atlantic  Fishery 
Management  Council; 
heanngs;  comments 
due  by  1-22-97; 
published  12-20-96 
Northeastern  United  States 
fisheries- 
Atlantic  nr\ackerel,  squid, 
and  butterfish; 
comments  due  by  1-21- 
97;  published  12-9-96 
Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  1-24- 
97;  published  11-25-96 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Hazardous  substances; 
Fireworks  devk^es;  fuse  bum 
time;  comments  due  by  1- 
21-97;  published  12-20-96 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
Classlfk^ation  contract 
clause,  security  clearance 
procedures  for  contract 
personnel,  new 
counterintelligence 
provisions;  comments  due 
by  1-21-97;  published  11- 
20-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  ImpienDentation 
plans: 

Preparation,  adoption,  and 
submittat- 

Prevention  of  significant 
deterioration  and 
nonattainment  new 
source  review;  Federal 
regulatory  review; 
comments  due  by  1-21- 
97;  published  12-20-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Colorado;  comments  due  by 
1-22-97;  published  12-23- 
96 
Illinois;  comments  due  by  1- 
22-97;  published  12-23-96 
Pennsylvania;  comments 
due  by  1-21-97;  published 
12-20-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignrDents: 

Michigan;  comments  due  by 
1-21-97;  published  12-6- 
96 
Television  broadcasting; 
Advanced  television  (ATV) 
systems,  digital  television 
service;  comments  due  by 
1-24-97;  published  1-14- 
97 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Securities  transactions  by 
State  nonmember  banks; 


recordkeeping  and 
conrfirmation  requirements; 
comments  due  by  1-23-97; 
published  12-24-96 

FEDERAL  TRADE 
COMMISSION 

Fur  Products  Labeling  Act 
regulatkTns;  regulatory 
review;  comments  due  by  1- 
22-97;  published  12-24-96 

Wool  Products  Labeling  Act 
regulations;  costs,  benefits, 
and  regulatory  and 
economic  impact;  comments 
due  by  1-22-97;  put>lished 
12-24-96 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

AdmlnlstTBtlcn 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applk^tions- 
Investigational  use; 
comments  due  by  1-21- 
97;  published  11-21-96 

INTERIOR  DEPARTMENT 
Land  Managament  Bureau 

Agency  definitions;  comments 
due  by  1-21-97;  put>lished 
11-19-96 
INTERIOR  DEPARTMENT 
Flah  and  Wlidllfa  Sarvica 
Endangered  and  threatened 
species: 

Alexander  Archipelago  wolf 
and  Queen  Charlotte 
goshawk;  status  reviews; 
comments  due  by  i-2i- 
97;  published  12-5-96 
INTERIOR  DEPARTMENT 
National  Park  Sarvica 
Special  regulations: 
Big  Cypress  National 
Preserve,  FL;  recreational 
frogging;  comments  due 
by  1-21-97;  published  li- 
22-96 
LABOR  DEPARTMENT 
Panaion  and  Welfare 
Benefits  Admlnlatration 
Employee  Retirement  Income 
Security  Act: 

Insurance  company  general 
accounts;  clarificatjon; 
comments  due  by  1-24- 
97;  published  11-25-96 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  and 
Health  Review  Commisalon 
Equal  Access  to  Justice  Act; 
implementation;  comments 
due  by  1-21-97;  published 
12-19-96 

NATIONAL  SCIENCE 
FOUNDATION 

Conflict  of  interests;  comments 
due  by  1-24-97;  published 
11-25-96 
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NUCLEAR  REGULATORY 
COMMISSION 

Agreement  State  radiation 

control  programs: 

Mass^husetts:  staff 
assessment;  comments 
due  by  1-23-97,  published 
1-16-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies  and 
securities: 

Money  market  funds; 
advertising;  comments 
due  by  1-24-97;  published 
12-18-96 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 


Louisiana,  comments  due  by 
1-21-97;  published  11-22- 
96 

Oregon,  comments  due  by 
1-21-97,  published  "-22- 
96 

Harmonization  with 
international  safety 
standards;  Federal 
regulatory  review;  comments 
due  by  1-21-97;  put)lished 
11-19-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules: 


Security  records  falsification, 
comments  due  by  i-23- 
97:  published  12-3-96 

Airworthiness  directives 

Bell,  comments  due  by  '- 
21-97:  published  11-20-96 

Boeing;  comments  due  by 
1-21-97,  published  •!'-22- 
96 

Canadair,  comments  due  b> 
1-21-97.  published  •  i-2Q- 
96 

Dormer;  comments  due  by 
1-23-97;  published  •2-'3- 
96 

Jetstream;  comrrients  due 
by  1-21-97;  published  n- 
20-96 


Louis  L'Hotellier,  S.A  , 
comments  due  by  i-24- 
97:  published  i'-2i-96 

Saab,  comments  due  bv  '  - 
22-97.  putXished   ■2-^2-96 

Class  D  airspace:  comments 
due  by  i-2i-97:  put>lished 
1 1  -22-96 

Class  D  and  Class  E 
airspace,  comments  due  by 
1-21-97,  putdished  i2-i9-96 

Class  E  airspace,  comments 
due  by  1-21-97,  published 
1 1  -22-96 

Restricted  areas,  comments 
due  by  1-21-97,  published 
12-5-96 


Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  1  cdcrai  (MAcrnincnr.  \hc 
Manual  [s  the  best  source  o\  information  ;in  the  acti\itics.  func- 
tions, organization,  and  principal  official^   >\  the  agencies  of  the 
legislative,  judicial,  and  executive  bran^he^,  M  .liso  iiKiudes 
information  on  quasi-official  agencies  ,mi,l  ■iri!ern,iti'ni<ii  orga- 
nizations in  which  the  L'nitcd  .State>  nar;ic;[vjics. 

Particulariv  helpful  for  those  interesteJ  in  where  to  go  and 
who  to  contact  abmit  a  suhject  of  particui.'.r  concern  is  each 
agency's  "Sources  oi  informatum"  section,  which  provides 
addresses  and  telephone  number^  ior  use  in  obtainme  specifics 
on  consumer  actiMties,  contracts  jnd  grants,  empio\mep.t.  pub- 
lications and  film'>.  and  man\  other  areas  of  citi/cr.  intLrest 
The  Manual  also  includes  comprehensive  name  ,inj 
agenc\  subiecl  indexes. 

Of  significant  historic, d  interest  is  Appendix  B,  which  lists 
the  agenaes  and  functions  of  the  f-ederal  ( FO\emmenl  abolished, 
transferred,  or  renamed  subsequent  lo  \1  ir^h  4.  1933. 

The  Manual  is  published  bv  the  ( )nice  of  the  Federal 
Register.  National  Archives  and  Records  Adnmistr  ition. 
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Charge  vour  order 
It's  easy' 


□  YES,  Diease  se^j  "  e copies  o'  The  United  States  Government  Manual,  1996/97, 

S/N  069-00C-00Cb9~0  at  *36  (M5  foreign)  eacr^, 

.  Price  includes  regular  domestic  postage  and  handling  and  'S  subject  to  change. 
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Briefings  on  how  to  use  the  Federal  Register 
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Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

I Stki  ud  V  oiumes) 

Free,  eas>,  online  atces^  [o  '.elected  CtnU  of  Fedtra'. 
Regulations  iCFRi  volume^  is  nov.  mailable  via  GPO 
Access,  a  service  of  the  Lniied  St.-'  -s  Go\emmen! 
Pnnting  Office  (GPO),  CFR  titles  .m1I  be  added  to  O'PC 
Access  incrementalh  throughout  calendar  yearv  1996  an  J 
1997  until  a  -omplete  set  i^  available   GPtO  iv  taking  siep^ 
so  that  the  online  and  pnnted  versions  of  the  CFR  svilj  be 
released  concurrentlv 


The  CFR  and  Federal  Rci:tster  on  GPO  Acces'.  are  the 
official  online  editions  authorized  b\  the  Administrative 
Committee  of  the  Federal  Register 

New  titles  and  or  volumes  uiii  be  added  to  this  c>nime 
service  as  the>  become  avaiiabie 

http    www.acccss.gpo.gov  nara  cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methtxls.  see  pjge  11  or  contact  the 
GPO  Access  User  Support  Team  v  ;a: 

•  Phone:  toll-free  1-888-293-6498 

♦  Email  gpo3ccess@gpc  gov 
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SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday. 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Fed'^rai  Register   National  Archives  and  Records 
.Administration.  VVashingtun.  DC  20408.  under  the  Federal  Register 
.•\ct  (49  Stat   500.  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch   I).  Distribution  is  made  only  bv  the  Superintendent  of 
Documents.  U  S  Government  Printing  Office,  VVasnington.  DC 
20402 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies   These  include  P.-esidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicabiiitv  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest   Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  dav  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  sea!  of  the  .National  Archives  and  Records  Administration 
authenticates  this  issue  of  thf  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 

ludicialiy  noticed 

The  Federal  Register  is  published  in  pwpwr,  24x  microfiche  and  as 

an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
CTOvemment  Printing  Office  The  online  edition  of  the  Federal 
Register  on  GPO  Acct's^  is  issued  under  the  authority  of  the 
.■\clrninistrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  pape.'-  and  micror~iche  editions.  The  online 
database  is  updated  b\  R  am  each  dav  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  39   Number  1  ;Ianuar\  2.  1994)  forward.  Free  public 
access  is  availab.e  on  a  Wide  .Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www  access  gpo  ^ov  su does/,  bv  using  local  WAIS  client 

software,  or  by  teinet  to  swais  access  gpo.gov,  then  login  as  guest. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ckKuments  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  put)iished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  96-AGL-18] 

Establishment  of  Class  E2  Airspace; 
Sawyer  Airport,  Gwinn,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E2  airspace  to  accommodate  an 
Automated  Weather  Observation 
System/Surface  Weather  and  Reporting 
System  (AWOS/SWARS)  to  serve 
runaway  01/19  approach  at  Sawyer 
Airport,  Gwinn,  MI.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instnmient  approach  procedures  in 
instnmient  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Claybom,  Air  Traffic  Division, 
Operational  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  21,  1996,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  accommodate  an  AWOS/ 
SWARS  to  serve  runaway  01/19 
approach  at  Sawyer  Airport,  Gwinn,  MI 
(61  FR  59207).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 


Instrument  Fhght  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposals  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  The  notice  inadvertently 
listed  incorrect  coordinates  and  these 
coordinates  have  been  corrected  in  this 
Final  Rule.  Class  E  airspace 
designations  for  siuface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400. 9D  dated  September 
4,  1996,  and  effective  September  16, 
1996,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  hsted  in  this 
docimient  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFK 
part  71)  establishes  Class  E2  airspace  to 
accommodate  an  Automated  Weather 
Observation  System/ Surface  Weather 
and  Reporting  System  (AWOS/SWARS) 
to  serve  runway  01/19  approach  at 
Sawyer  Airport,  Gwinn,  MI.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — {!) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  than  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103.  40113, 
40120:  CO.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389:  14  CFR  11.69. 

§71.1    [AmendMf] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6002     The  Class  E  airspace  anas 
designated  as  a  surface  area  for  an  airport. 

*         •         •         *         • 

AGL  Nfl  E2  Sawyer,  MI  [New] 

Sawyer  Airport,  MI 

(Lat.  46°21'13'?J,  long.  8r23'43"W) 
Within  a  4.6-mile  radius  of  Sawyer  Airport. 
This  Class  E  airsf>ace  area  is  effective  during 
the  sptecific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airpwrt  Facility  Directory. 
***** 

Issued  in  Des  Plaines.  Illinois  on  January 
8.1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division 

[FR  Doc.  97-1115  Filed  1-15-97.  8:45  am] 

UUJHQ  CODE  4*10-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96^GL-19] 

Establishment  of  Class  E5  Airspace; 
Sawyer  Airport,  Gwrinn,  MH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E5  airspace  to  accommodate  an 
Instrument  Landing  System  (ILS),  a 
Very  High  Frequency  Omnidirectional 
Range  (VOR)  and  a  Distance  Measuring 
Equipment  (DME)  to  serve  runway  01/ 
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19  approach  at  Sawyer  Airport.  Gwinn. 
MI.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  UTC,  March  27. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom.  Air  Traffic  Division, 
Operations  Branch,  AGL-530.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
6001«,  telephone  (847)  294-7568 

SUPPLEMENTARY  INFORMATION: 
History 

On  Thursday,  November  21,  1996.  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  accommodate  an  ILS,  DME, 
and  VOR  to  runway  01/19,  Sawyer 
Airport.  Gwinn,  MI  (61  FR  59208).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  envirorunents. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  The  notice  inadvertently 
listed  incorrect  coordinates  and  these 
coordinates  have  been  corrected  in  this 
Final  Rule.  Class  E5  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
pubhshed  in  paragraph  6005  of  FAA 
Order  7400. 9D  dated  September  4,  1996. 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
Usted  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  estabUshes  Class  E5  airspace  to 
accommodate  an  Instrument  Landing 
System  (ILS),  a  Ver>'  High  Frequency 
Omnidirectional  Range  (VOR)  and  a 
Distance  Measuring  Equipment  (DME) 
to  serve  rim  way  01/19  approach  at 
Sawyer  Airport.  Gwinn,  MI,  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 


area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary'  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febniarv-  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  6005     The  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AGL  NO  E5  Sawyer,  Ml  [New] 

Sawyer  Airport.  Ml 

(Lat.  46°21'13"N.  long.  87'23'43"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7  1-mile 
radius  of  the  Sawyer  Airport,  excluding  that 
airspace  within  the  Marquette.  MI.  Class  E 
airspace  area,  and  that  airspace  extending 
upward  from  1,200  feet  above  the  surface 
within  a  34.8-mile  radius  of  the  Sawyer 
Airport. 


Issued  in  Des  Plaines,  Illinois  on  January 
8,  1997. 

Maureen  Woods, 

Manager.  Air  Traffic  Division. 

[PR  Doc.  97-n  14  Filed  1-15-97;  8:45  am] 

BILLING  CODE  4910-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  165 

Beverages 

CFR  Correction 

In  Title  21  of  the  Code  of  Federal 
Regulations,  parts  100  to  169.  revised  as 
of  April  1,  1996,  §165.110  is  corrected 
by  transferring  paragraph  (b)(5)  from 
page  531  and  inserting  text  immediately 
following  the  note  in  the  second  column 
on  page  526. 

§165.110    Bottled  water. 

***** 

(b)  *  *  * 

(5)  Radiological  quality,  (i)  Bottled 
water  shall,  when  a  composite  of 
analytical  units  of  equal  volume  from  a 
sample  is  examined  by  the  methods 
described  in  paragraph  (b((5)(ii)  of  this 
section,  meet  standards  of  radiological 
quality  as  follows: 

(A)  The  bottled  water  shall  not 
contain  a  combined  radium-226  and 
radium-228  activity  in  excess  of  5 
picocLuies  per  liter  of  water. 

(B)  The  bottled  water  shall  not 
contain  a  gross  alpha  particle  activity 
(including  radium-226.  but  excluding 
radon  and  uranium)  in  excess  of  15 
picocuries  per  liter  of  water. 

(C)  The  bottled  water  shall  not 
contain  beta  particle  and  photon 
radioactivity  from  manlnade 
radionuclides  in  excess  of  that  which 
would  produce  an  annual  dose 
equivalent  to  the  total  body  or  any 
internal  organ  of  4  milHrems  per  year 
calculated  on  the  basis  of  an  intake  of 
2  liters  of  the  water  per  day.  If  two  or 
more  beta  or  photon-emitting 
radionuclides  are  present,  the  sum  of 
their  armual  dose  equivalent  to  the  total 
body  or  to  any  internal  organ  shall  not 
exceed  4  millirems  per  year. 

(ii)  Analyses  conducted  to  determine 
compliance  with  paragraph  (b)(5)(i)  of 
this  section  shall  be  made  in  accordance 
with  the  methods  described  in  the 
applicable  sections  of  "Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater."  15Lh  Ed.  (1980),  and 
"Interim  Radiochemical  Methodology 
for  Drinking  Water."  U.S.  EPA,  EMSL, 
EPA-600/4-75-008  (Revised).  March 
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1976,  both  of  which  are  incorporated  by 
reference.  The  availabihty  of  these 
incorporations  by  reference  is  given  in 
paragraph  (b)(2)  of  this  section. 

»        «        *        *        » 

[FR  Doc.  97-55572  Filed  1-15-97;  8:45  am] 
BILUNGCOOE  1506-01-O 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

tTD8711] 

RIN  1545-nAU82 

Intangibles  Under  Sections  1060  and 
338 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  and  temporary 
regulations. 

SUMMARY:  This  document  amends  the 
temporary  regulations  under  sections 
1060  and  338(b)  of  the  Internal  Revenue 
Code  (Code)  relating  to  purchase  price 
allocations  in  taxable  asset  acquisitions 
and  deemed  asset  purchases.  The 
amendments  revise  the  treatment  of 
intangible  assets  in  such  acquisitions  to 
take  into  account  the  enactment  of 
section  197  by  the  Omnibus  Budget 
Reconcihation  Act  of  1993.  This 
document  also  makes  conforming 
amendments  to  the  final  regulations 
under  section  338.  The  regulations 
provide  guidance  regarding  taxable  asset 
acquisitions  and  deemed  asset 
purchases  resulting  from  elections 
under  section  338.  The  text  of  the 
temporary  regulations  herein  also  serves 
as  the  text  of  the  proposed  regulations 
set  forth  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
EFFECTIVE  DATE:  These  regulations  are 
effective  February  14,  1997. 

For  dates  of  applicabihtv,  see 
§§  1.338(b)-2T(c)(4)  and  l'l060- 
lT(a)(2)(ii). 

FOR  FURTHER  INFORMATION  CONTACT: 
Brendan  P.  O'Hara,  Office  of  Assistant 
Chief  Counsel  (Corporate),  (202)  622- 
7530  (not  a  toll-free  number). 

SUPf>LEMENTARY  INFORMATION: 

Background 

These  regulations  amend  the  current 
temporary  regulations  under  sections 
1060  (§  I.'l060-1T)  and  338(b) 
(§§1.338(b)-2Tand  1.338(b)-3T)  (the 
current  regulations)  with  respect  to  the 
treatment  of  acquired  intangible  assets. 


They  also  amend  related  examples  in 
the  final  regulations  imder  section  338. 
Section  1060  provides  for  the  allocation 
of  purchase  price  among  the  assets  of  a 
trade  or  business  under  regulations. 
Section  338(b)  provides  for  a  similar 
allocation,  also  under  regulations,  for  a 
deemed  purchase  of  assets  under 
section  338.  The  current  regulations 
employ  a  residual  method  of  allocation. 
The  legislative  history  of  section  1060, 
adopted  in  1986,  noted  with  approval 
the  use  of  the  residual  method  under  the 
section  338(b)  regulations  and  required 
that  the  same  method  be  used  pursuant 
to  regulations  to  be  prescribed  under 
section  1060.  S.  Rep.  No.  99-313,  99th 
Cong.,  2d  Sess.  253,  254  (1986);  1986- 
3  C.B.  Vol.  3.  253-54. 

The  current  regulations  place  each 
acquired  asset  into  one  of  four  asset 
classes.  The  purchase  price  is  allocated 
among  the  classes  in  priority  order.  No 
asset  in  any  class  except  for  the  last 
class  is  allocated  more  than  its  fair 
market  value.  If  the  aggregate  purchase 
price  allocable  to  a  particular  class  is 
less  than  the  aggregate  fair  market  value 
of  the  assets  within  the  class,  each  asset 
is  allocated  an  amount  in  proportion  to 
its  fair  market  value  and  nothing  is 
allocated  to  any  junior  class. 

The  four  classes  under  the  current 
regulations  are  as  follows: 

Class  I — Cash  and  cash  equivalents; 
Class  II — Certificates  of  deposit,  U.S. 

government  securities,  readily 

marketable  stock  or  securities,  and 

foreign  currency; 
Class  III — All  assets  not  in  Class  I,  II,  or 

IV;and 
Class  rv — Intangible  assets  in  the  nature 

of  goodwill  and  going  concern 

value. 

Section  197  was  enacted  as  part  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Pubhc  Law  103-66,  107  Stat.  312 
(1993)  (the  1993  Act).  Prior  to  the  1993 
Act,  acquired  goodwill  and  going 
concern  value  were  not  amortizable,  but 
other  acquired  intangible  assets  were 
amortizable  if  they  could  be  separately 
identified  and  their  useful  fives 
determined  with  reasonable  accuracy. 
Section  197  responded  to  policy  and 
administrative  concerns  regarding  the 
treatment  of  acquired  intangibles  by 
providing  similar  treatment  for 
goodwill,  going  concern  va'ue.  and 
certain  other  intangible  assets  acquired 
in  a  taxable  acquisition  and  held  in 
connection  wath  a  trade  or  business.  The 
1993  Act  allows  tax'payers  to  amortize 
certain  acquired  intangible  assets 
(amortizable  section  197  intangibles) 
over  15  years,  subject  to  certain 
exceptions. 


The  report  of  the  House  Committee  on 
Ways  and  Means  accompanying  the 
1993  Act  states  that: 

It  is  expected  that  the  present  (regulations 
under  sections  338  and  10601  will  be 
amended  to  reflect  the  fact  that  (section  197] 
allows  an  amortization  deduction  with 
respect  to  intangible  assets  in  the  nature  of 
goodwill  and  going  concern  value  It  is 
anticipated  that  the  residual  method 
specified  in  the  regulations  will  be  modified 
to  treat  all  amortizable  section  197 
intangibles  as  Class  IV  assets  and  that* this 
modification  will  apply  to  any  acquisition  of 
property  to  which  (section  197]  applies. 

H.R.  Rep.  111.  103d  Cong..  1st  Sess  760.  776 
(May  23.  1993).  1993-3  C.B.  336.  352 

The  current  regulations  have  not  vet 
been  amended  in  accordance  with  the 
legislative  history  of  section  197.  These 
new  temporary  regulations  accomplish 
that  change,  with  sfight  modifications, 
as  discussed  below. 

Explanation  of  Provisions 

The  temporary  and  final  regulations 
are  amended  to  conform  to  the 
legislative  history  of  the  1993  Act  by 
placing  all  amortizable  section  197 
intangibles  other  than  goodwill  and 
going  concern  value  in  Class  FV. 

However,  the  new  regulations  also 
include  nonamortizable  section  197 
intangibles  in  Class  IV.  Some  section 
197  intangibles  are  amortizable  by  the 
buyer  though  they  were  not  amortizable 
by  the  seller.  Other  section  197 
intangibles  may  not  be  amortizable 
because  of  the  appUcation  of  the  anti- 
chuming  rules  of  section  197(f)(9). 
Although  sections  338(b)  and  1060  do 
not  require  conformity  between  the 
buyer  and  seller  on  purchase  price 
allocations,  they  reflect  strong  policies 
encouraging  conformity,  including 
mandatory  appUcation  of  the  rule  of 
Commissioners'.  Danielson.  378  F.2d 
771  (3d  Cir.  1967),  cert,  denied.  389  U.S. 
858  (1967),  in  cases  where  the  parties 
have  agreed  to  an  allocation,  and  a 
reporting  system  designed  to  reveal 
situations  where  the  parties'  allocations 
are  inconsistent.  These  policies  favoring 
conformity  are  best  served  by  requiring 
both  parties  to  include  the  same  assets 
in  each  class.  Moreover,  this  rule  is  also 
more  consistent  with  section  1060(b)  as 
amended  by  the  1993  Act.  Section 
1060(b)(1)  requires  the  peulies  to  report, 
under  regulations,  "the  amount  of 
consideration  received  for  the  assets 
which  is  allocable  to  section  197 
intangibles."  The  term  section  197 
intangibles  is  more  inclusive  than 
amortizable  section  197  intangibles.  The 
goals  of  consistency,  simplification,  and 
admmistrability  v\-ill  be  better  achieved 
with  respect  to  allocations  to  section 
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197  intangibles  if  all  such  assets  are 
removed  from  Class  III  and  isolated  in 
a  junior  class  (or  classes).  .-Accordingly, 
these  regulations  classify  all  section  197 
intangibles  (other  than  goodwill  and 
going  concern  value)  as  Class  IV  assets. 
To  reconcile  the  original  intention  of 
Congress  in  requiring  the  residual 
method  of  allocation  for  goodwill  and 
going  concern  value  with  the  legislative 
history  of  the  1993  Act.  these 
regulations  provide  that  goodwill  and 
going  concern  value  will  be  assigned  to 
a  true  residual  class.  Class  V.  This 
method  is  consistent  with  the  policies  of 
section  197  (which  regards  many 
intangible  assets  as  the  functional 
equivalent  of  goodwill  and  going 
concern  value  and  thus  treats  them 
uniformly)  as  well  as  the  original 
intention  of  the  Tax  Reform  Act  of  1986, 
PubUc  Law  99-514,  100  Stat.  2085 
(1986)  (that  goodwill  and  going  concern 
value  not  be  valued  separately  for 
purchase  price  allocation  purposes). 
Allocating  goodwill  and  going  concern 
value  to  Class  V  avoids  the  need  for 
determining  the  value  of  goodwill  and 
going  concern  value  through  a  non- 
residual  method.  Although  this 
approach  places  some  section  197 
intangibles  in  Class  \'  instead  of  Class 
IV.  it  carries  out  the  expectation  set 
forth  in  the  legislative  history  of  the 
1993  .Act  by  making  section  197 
intangibles  junior  to  all  other  assets  in 
the  allocation  scheme  The  practical 
significance  of  placing  goodwill  and 
going  concern  value  in  Class  V  is 
generally  limited  to  circumstances  in 
which  fewer  than  all  of  the  amortizable 
section  197  intangibles  acquired  in  a 
single  transaction  are  subsequently 
disposed  of  at  a  gain.  Those  situations, 
in  any  case,  require  some  method  of 
allocation  among  the  intangibles. 

Effective  Date 

These  regulations  are  effective  for 
applicable  asset  acquisitions,  as  defined 
in  section  1060(c],  completed  on  or  after 
February  14,  1997,  and  for  acquisition 
dates,  as  defined  in  section  338(h)(2),  on 
or  after  February  14,  1997. 

As  described  above,  the  current 
regulations  have  been  in  conflict  with 
the  1993  Act  legislative  historv^ 
concerning  the  classification  of 
amortizable  section  197  intangibles 
other  than  goodwill  and  going  concern 
value  since  .August  10.  1993.  generallv 
(the  date  of  enactment  of  section  197). 
and,  in  some  cases,  since  1991. 

The  legislative  history  to  the  1993  Act 
clearly  contemplates  that  changes  to  the 


classification  system  would  be  made  by 
amended  regulations.  In  the  absence  of 
such  amendments,  the  onlv  system 
available  under  regulations  was  the 
four-class  system  established  before  the 
enactment  of  section  197.  Further,  the 
IRS  revised  Form  8594,  .Asset 
Acquisition  Statement  under  Section 
1060,  in  January  of  1996  in  a  manner 
consistent  with  the  legislative  history, 
i.e.,  by  placing  all  amortizable  section 
197  intangibles  in  Class  IV.  For 
acquisition  dates  before  February  14, 
1997,  if  section  197  applies  to  any  asset 
acquired  or  deemed  acquired,  the 
taxpayer  (and  all  related  parties)  may 
consistently  (in  all  transactions  in 
which  AGUE,  ADSP.  MADSF.  or 
consideration  must  be  allocated  under 
section  338  or  1060)— 

(i)  apply  these  new  rules  in  full  as 
written; 

(ii)  apply  the  current  temporary 
regulations  as  written;  or 

(iii)  apply  the  current  temporary 
regulations  as  written,  but  treat  all 
amortizable  section  197  intangibles  as 
Class  rv  assets. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory- 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and,  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Fle.xibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply  Pursuant  to 
section  7805(f)  of  the  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Brendan  P.  O'Hara.  Office 
of  the  Assistant  Chief  Counsel 
(Corporate),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

income  taxes.  Reporting  and 
recordkeeping  requirements. 

.Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *   * 

Par.  2.  In  §  1.338-0,  entries  for 
§  1.338(b)-2T(b)(2)(v)  and  §  1.338(b)- 
2T(c)(4)  are  added  to  read  as  follows: 

§1.338-0    Outline  of  topics. 


§1.338fbl-2T    Allocation  of  adjusted 
grossed-up  basis  among  target  assets 
(temporan-l^ 
***** 

(bj*   *  • 
(2).    .   * 

(v)  Class  V  assets. 

(c)*    •    * 

(4)  Effective  dates. 


Par.  3.  Section  1.338-3  is  amended 
by: 

1.  Revising  paragraph  (b)(4). 

2.  Revising  paragraph  (d)(8)(ii) 
Example  1.  paragraph  (e);  Example  2. 
paragraphs  (a),  (b).  and  (d);  Example  3. 
paragraph  (d);  and  Example  4, 
paragraphs  (d)  and  (f). 

The  revisions  read  as  follows: 

§  1 .338-3    Deemed  sale  and  aggregate 
deemed  sale  price. 


(b)  *   *   * 

(4)  Classes  of  assets.  The  classes  of 
assets  are  defined  in  §  1.338(b)-2T(b). 


(d)  *  *  * 
(8)*  *  * 
(ii)  *    *   • 

Example  1.  '    '   * 

(e)  The  facts  are  the  same  as  in  paragraph 
(a)  of  this  Example  1,  except  that  T  also  has 
goodwill  (a  Class  V  asset)  with  an  appraised 
value  of  SlO.OOO.  The  results  are  the  same  as 
in  paragraphs  (b)  and  (c)  of  this  Example  1. 
Because  the  ADSP  does  not  exceed  the  fair 
market  value  of  the  Class  III  asset,  no  amount 
is  allocated  to  the  Class  V  assets  (assets  in  the 
nature  of  goodwill  and  going  concern  value). 

Example  2.  *    *    * 

(a)  P  purchases  all  of  the  T  stock  for 
5140,000.  On  July  1  of  Year  1,  T  has 
liabilities  (not  including  the  tax  liability  for 
deemed  sale  gain  of  its  assets)  of  550,000, 
cash  (a  Class  1  asset)  of  510,000,  readily 
marketable  securities  (a  Class  II  asset)  with  a 
basis  of  54,000  and  a  fair  market  value  of 
510,000.  goodwill  (a  Class  V  asset)  with  a 
basis  of  53.000,  and  the  following  Class  III 
assets: 


Asset 


I.Land 


Basis 


FMV 


Ratio 


S5.000  I     535,000 


.14 
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Asset 

2.  Inventory 

3.  Equipment  A  (recomputed  basis  $80,000)  

4.  Equipment  B  (recomputed  basis  $20,000)  

Totals  ^. 


Basis 


$30,000 


FMV 


10.000  I       50.000 

5.000         90.000 

10.000  75.000 


$250,000 


Ratio 


20 
.36 
.30 


1.00 


(b)  The  ADSP  exceeds  $20,000.  Thus, 
$10,000  of  the  ADSP  is  allocated  to  the  cash 
and  $10,000  to  the  marketable  securities. 
Except  as  provided  in  section  7701(g),  the 
amount  allocated  to  an  asset  (other  than  a 
Class  V  asset)  cannot  exceed  its  fair  market 
value.  See  §  1.338(b)-2T(c)(l)  (relating  to  fair 
market  value  limitation). 
***** 

(d)  Because,  under  the  preliminary 
calculations  of  the  ADSP.  the  amount  to  be 
allocated  to  the  Class  I.  U,  III,  and  TV  assets 
does  not  exceed  their  aggregate  fair  market 
value,  no  ADSP  amount  is  allocated  to 
goodwill.  Accordingly,  the  deemed  sale  of 
the  goodwill  results  in  a  capital  loss  of 
$3,000.  The  portion  of  the  ADSP  allocable  to 
the  Class  III  assets  is  finally  determined  by 
taking  into  account  this  loss  as  follows: 
ADSP.n  =  (G  -  (I  +  n))  +  L  +  Tr  X  [(II  - 

B„)  +  (ADSP,,,  -  Bin)  +  (ADSPv  -  Bvjl 
lADSP,,,  =  ($140,000  -  ($10,000  +  $10,000)) 
+  $50,000  +  .34  X  (($10,000  -  $4,000)  + 
(ADSPiii  -  $30  000)  +  ($0  -  $3,000)1 
ADSP,,,  =  $160,820  +  .34ADSP,,, 
.66ADSP,ii  =  $160,820 
ADSPin  =  $243,666.67 
***** 

Example  3.  '   '   * 

(d)(1)  Based  on  the  preliminary  allocation, 
the  ADSP  is  determined  as  follows:  (In  the 
formula,  the  amount  allocated  to  the  Class  1 
assets  is  referred  to  as  /,  the  amount  allocated 
to  the  Class  II  assets  as  //,  and  the  amount 
allocated  to  the  Class  III  assets  as  ///.) 
ADSP  =  G  +  L  +  Tr  X  ((II  -  B„)  +  (III  -  Bin) 

+  (ADSP  -  (I  +  11  +  III  +  Bv))] 
ADSP  =  $150,000  +  $50,000  +  .34  x  [($10,000 

-  $4,000)  +  ($250,000  -  $30,000)  -t- 

(ADSP  -  ($10,000  +  $10,000  +  $250,000 

+  $3,000))] 
ADSP  =  $200,000  +  .34ADSP  -  $15,980 

.66ADSP  =  $184,020 
ADSP  =  $278,818.18 

(2)  Because  the  ADSP  as  determined 
exceeds  the  aggregate  fair  market  value  of  the 
Class  I,  II,  III,  and  IV  assets,  the  $250,000 
amount  preliminarily  allocated  to  the  Class 
III  assets  is  appropriate.  Thus,  the  amount  of 
the  ADSP  allocated  to  Class  III  assets  equals 
their  aggregate  fair  market  value  ($250,000). 
and  the  allocated  ADSP  amount  for  each 
Class  III  asset  is  its  fair  market  value.  Further, 
because  there  are  no  Class  IV  assets,  the 
allocable  ADSP  amount  for  the  Class  V  asset 
(goodwill)  is  $8,818.18  (the  excess  of  the 
ADSP  over  the  aggregate  ADSP  amounts  for 
the  Class  I,  II,  and  m  assets). 

Example  4.  *   *   * 

(d)  Because  the  portion  of  the  preliminary 
ADSP  allocable  to  Class  III  assets 
($243,666.67)  does  not  exceed  their  fair 
market  value  ($250,000),  no  amount  is 
allocated  to  Class  V  assets  for  T.  Further,  this 
amount  ($243,666.67)  is  allocated  among  T's 


Class  III  assets  in  proportion  to  their  fair 
market  values.  See  paragraph  (e)  of  Example 
2.  Tentatively.  $48,733.34  of  this  amount  is 
allocated  to  the  Tl  stock. 

«         *         »         »         » 

(f)  The  facts  are  the  same  as  in  paragraph 
(a)  of  this  Example  4.  except  that  the  Tl 
inventory  has  a  $12,500  basis  and  a  $62,500 
value,  the  Tl  stock  has  a  $62,500  value,  and 
T  owns  80%  of  the  Tl  stock.  In  preliminarily 
calculating  ADSPIII,  the  Tl  stock  can  be 
disregarded  but,  because  T  owns  only  80% 
of  the  Tl  stock,  only  80%  of  Tl  asset  basis 
and  value  should  be  taken  into  account  in 
calculating  T's  ADSP.  By  taking  into  account 
80%  of  these  amounts,  the  remaining 
calculations  and  results  are  the  same  as  in 
paragraphs  (b).  (c),  (d),  and  (e)  of  this 
Example  4,  except  that  the  grossed-up  basis 
in  T's  recently  purchased  Tl  stock  is 
$44,455.00  (S35. 564. 00/0.8). 

Par.  4.  Section  1.338(b)-2T  is 
amended  by; 

1.  Revising  paragraphs  (b)(2).  (c)(1). 
and  (c)(3)(iii). 

2.  Adding  paragraph  (c)(4). 

3.  Revising  paragraph  (d)  Example  1. 
paragraphs  (vi)  and  (x)  through  (xiii). 

4.  Revising  paragraph  (d)  Example  2. 
paragraphs  (vi)  through  (viii). 

The  revisions  and  addition   -jad  as 
follows: 

§  1 .338(b)-2T    Allocation  of  adjusted 
grossed-up  basis  among  target  assets 
(temporary). 

***** 

(b)*  *  * 

(2)  Other  assets — (i)  In  general. 
Subject  to  the  limitations  and  other 
special  rules  of  paragraph  (c)  of  this 
section,  adjusted  grossed-up  basis  (as 
reduced  by  Class  I  assets)  is  allocated 
among  Class  II  assets  of  target  held  at 
the  beginning  of  the  day  after  the 
acquisition  date  in  proportion  to  their 
fair  market  values  at  such  time,  then 
among  Class  III  assets  so  held  in  such 
proportion,  then  among  Class  FV  assets 
so  held  in  such  proportion,  and  finally 
to  Class  V  assets. 

(ii)  Class  II  assets.  Class  II  assets  are 
certificates  of  deposit,  U.S.  Government 
securities,  readily  marketable  stock  or 
securities  (within  the  meaning  of 
§1.351-l(c)(3)),  foreign  currency,  and 
other  items  designated  in  the  Internal 
Revenue  Bulletin  by  the  Internal 
Revenue  Service. 

(iii)  Class  III  assets.  Class  111  assets  are 
all  assets  of  target  other  than  Class  I,  II, 
IV.  and  V  assets. 


(iv)  Class  rv  assets.  Class  IV  assets  are 
all  section  197  intangibles,  as  defined  in 
section  197,  except  those  in  the  nature 
of  goodwill  and  going  concern  value. 

(v)  Class  V  assets.  Class  V  assets  are 
section  197  intangibles  in  the  nature  of 
goodwill  and  going  concern  value. 

(c)  •  *  • 

(1)  Basis  not  to  exceed  fair  market 
value  The  amount  of  adjusted  grossed- 
up  basis  allocater^  to  an  asset  (other  than 
Class  V  assets)  shall  not  exceed  the  fair 
market  value  of  that  asset  at  the 
beginning  of  the  day  after  the 
acquisition  date.  For  modification  of 
this  fair  market  value  limitation  with 
respect  to  certain  contingent  income 
assets,  see  §  1.338(b)-3T(g). 

*  *  «  *  * 

(3)  •  •  * 

(iii)  Allocation  of  adjusted  grossed-up 
basis.  Subject  to  the  Hmitations  in 
paragraphs  (c)(1)  and  (2)  of  this  section, 
adjusted  grossed-up  basis  (after 
reduction  by  the  amount  of  Class  I 
assets)  is  allocated  among  Class  II,  III, 
rv,  and  V  assets  of  target  held  at  the 
beginning  of  the  day  after  the 
acquisition  date  in  proportion  to  their 
fair  market  valuer  at  such  time.  For  this 
purpose,  the  fair  market  value  of  Class 
V  assets  is  deemed  to  be  the  excess,  if 
any.  of  the  hypothetical  purchase  price 
over  the  sum  of  thf  amount  of  the  Class 
I  assets  and  the  fair  market  values  of  the 
Class  II.  Ill,  and  IV  assets. 

(4)  Effective  dates.  This  section 
applies  for  acquisition  dates  on  or  after 
February  14,  1997.  For  acquisition  dates 
before  February  14.  1997.  if  section  197 
does  not  apply  to  any  asset  deemed 
acquired,  the  provisions  of  the 
regulations  in  effect  before  February  14. 
1997.  apply  (see  M  338(b)-2T  as 
contained  in  26  CFR  part  1  rcNised  April 
1.  1996).  For  acquisition  dates  before 
February  14.  1997  if  section  197  applies 
to  any  asset  deemed  acquired,  the 
taxpayer  (and  all  related  parties)  ma\ 
consistently  (m  all  transactions  in 
which  AGUB.  ADSP.  MADSP,  or 
consideration  must  be  allocated  under 
section  338  or  1060)— 

(i)  Apply  the  provisions  of  this 
section; 

(ii)  Apply  the  provisions  of  this 
section  as  in  effec'  before  Febmarv  14. 
1997  (see  §1.338(b)-2T  as  contained  in 
26  CFR  part  1  revised  April  1.  1996);  or 
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UMI 


(iii)  Apply  the  provisions  of  this 
section  as  in  effect  before  February  14, 
1997  (see  §  1.338(b)-2T  as  contained  in 
26  CFR  part  1  revised  April  1,  1996),  but 
treat  till  amortizable  section  197 
intangibles  as  Class  FV  assets. 

(d)  *  •  * 

Example  1.  *  *  * 

(vi)  T  has  no  Class  IV  assets.  The  amount 
allocated  to  T's  Class  V  assets  (assets  in  the 
nature  of  goodwill  and  going  concern  value) 
is  $150,  i.e.,  $2,50O-$2.350. 
***** 

(x)  Assume  that  at  the  beginning  of  the  day 
after  the  acquisition  date.  Tl's  cash  and  the 
fair  market  values  of  its  Class  III  and  IV  assets 
are  as  follows: 


Asset 
class 

Asset 

Fair 
market 
value 

1 

Ill 

IV  

Cash 

Eqjjipnient 

Patent 

Total  

$50- 
200 
350 

S600 

'Amount 


(xi)  The  amount  of  AGUB  allocable  to  Tl's 
Class  ni  and  PV  assets  is  first  reduced  by  the 
$50  of  cash. 

(xii)  Since  the  remaining  amount  of  AGUB 
($570)  is  an  amount  which  exceeds  the  fair 
market  value  of  Tl's  only  Class  III  asset,  the 
equipment,  the  amount  allocated  to  the 
equipment  is  its  fair  market  value  ($200). 
After  that,  the  remaming  amount  of  AGUB 
($370)  exceeds  the  fair  market  value  of  Tl's 
only  Class  FV  asset,  the  patent.  Thus,  the 
amount  allocated  to  the  patent  is  its  fair 
market  value  ($350), 

(xiii)  The  amount  allocated  to  Tl's  Class  V 
assets  (assets  in  the  nature  of  goodwill  and 
going  concern  value)  is  $20,  i.e.,  $570 -$550. 

Example  2.'   '   ' 

(vi)  The  amount  of  AGUB  ($2,700) 
available  to  allocate  to  T's  assets  is  reduced 
by  the  amount  of  cash  to  $2,500.  i.e.. 
$2,700 -$200  This  $2,500  balance  is  then 
allocated  among  the  Class  II,  III.  IV.  and  \' 
assets  in  proportion  to.  and  not  in  excess  of, 
their  fair  market  values  (as  determined  under 
§l.338(b)-2T(c)(3)(iii;) 

(vii)  Under  paragraph  (c)(3)  of  this  section, 
the  fair  market  value  of  the  Class  V  assets  is 
deemed  to  be  $150,  i.e  .  the  $3,000 
hypothetical  purchase  price  minus  S2.850 
(the  sum  of  T's  cash,  $200.  and  the  fair 
market  value  of  its  Class  II.  Ill,  and  IV  assets, 
$2,650).  The  allocation  is  as  follows: 

Portfolio  of  marketable  securities  ...      *  $268 

Inventory  268 

.■\ccounts  receivable  536 

Building 714 

Land  178 

Investment  in  Tl   402 

Goodwill  and  going  concern  value  134 


Total  S2.500 

'  .Ml  numbers  rounded  for  convenience. 

(viu)  If  the  .AGUB  of  T  is  increased  (or 
decreased)  as  a  result  of  a  subsequent 


adjustment,  the  hypothetical  purchase  price 
and  the  deemed  fair  market  value  of  the  Class 
V  assets  shall  be  redetermined  and  the 
increase  (or  decrease)  in  AGUB  shall  be 
allocated  among  T's  acquisition  date  assets 
pursuant  to  §  1.338(b)-3T(f).  The  increase  (or 
decrease)  in  AGUB  is  allocated  pursuant  to 
§  1.338(b)-3T(f|  even  if  the  hypothetical 
purchase  price,  as  redetermined,  no  longer 
exceeds  AGUB.  as  redetermined. 

Par.  5.  Section  1.338(b}-3T  is 
amended  by: 

1.  Revising  paragraphs  (e)(1),  (f)(1), 
and  (f)(2). 

2.  In  paragraph  (j),  redesignating 
Example  (1 )  through  Example  (8)  as 
Example  1  through  Example  8. 

3.  Revising  the  following  newly 
designated  examples  in  paragraph  (j): 
Example  1;  Example  2;  Example  3, 
paragraph  (i)  and  paragraphs  (v)  through 
(vii);  and  Example  6  through  Example  8. 

The  revisions  read  as  follows: 

§  1 .338(b)-3T    Subsequent  adjustments  to 
adjusted  grossed-up  basis  (temporaiy). 

«         «         *         •         * 

(e)  •  *  * 

(1)  In  general.  If  adjusted  grossed-up 
basis  was  allocated  in  accordance  with 
the  rules  of  §  1.338(b)-2T(h)(2),  a 
decrease  in  adjusted  gross-up  basis  (as 
determined  under  paragraph  (c)(3)  of 
this  section)  is  allocated  in  the 
following  order:  first,  as  a  reduction  in 
the  bases  of  target's  Class  V  acquisition 
date  assets,  second,  as  a  reduction  of  the 
bases  of  target's  Class  IV  acquisition 
date  assets  in  proportion  to  their  fair 
market  values  at  the  beginning  of  the 
day  after  the  acquisition  date,  third,  as 
a  reduction  of  the  bases  of  target's  Class 
ni  acquisition  date  assets  in  proportion 
to  their  fair  market  values  at  the 
beginning  of  the  day  after  the 
acquisition  date,  and  finally,  as  a 
reduction  of  the  bases  of  target's  Class 
II  acquisition  date  assets  in  proportion 
to  their  fair  market  values  at  the 
beginning  of  the  day  after  the 
acquisition  date.  The  decrease  in 
adjusted  grossed-up  basis  allocated  to 
an  asset  shall  not  exceed  the  adjusted 
grossed-up  basis  of  target  previously 
allocated  to  that  asset.  If  adjusted 
grossed-up  basis  was  allocated  among 
target's  assets  pursuant  to  §  1.338(b)- 
2T(c)(3),  a  decrease  in  adjusted  grossed- 
up  basis  (as  determined  under 
paragraph  (c)(3)  of  this  section)  is 
accounted  for  in  accordance  with  the 
rules  of  paragraph  (f)  of  this  section. 
***** 

(fl*  '• 

(1)  Scope.  This  paragraph  (f)  applies 
if  adjusted  grossed-up  basis  was 
allocated  among  new  target's  Class  II. 
III.  rV.  and  V  assets  in  accordance  with 
§  1.338(b)-2T(c)(3)  and  an  adjustment 


event  occurs  after  the  close  of  the  new 
target's  first  taxable  year. 

(2)  Allocation  of  increases  (decreases) 
in  adjusted  grossed-up  basis.  If  an 
adjustment  event  after  the  close  of  new 
target's  first  taxable  year  increases  (or 
decreases)  adjusted  grossed-up  basis, 
the  following  items  shall  be 
redetermined,  taking  into  accoimt  such 
adjustment  event:  the  hypothetical 
purchase  price,  the  deemed  fair  market 
value  of  Class  V  assets,  and  the  adjusted 
grossed-up  basis  allocable  to  each 
acquisition  date  asset  under  §  1.338(b}- 
2T(c)(3)  (the  redetermined  (c)(3) 
amount).  (The  redetermination  of  the 
deemed  fair  market  value  of  Class  V 
assets  under  this  paragraph  (f)(2)  is 
made  by  taking  into  account  the  target's 
Class  I  assets  and  the  fair  market  values 
of  its  Class  n,  ni,  and  IV  assets  at  the 
begiiming  of  the  day  after  the 
acquisition  date.)  If  the  redetermined 
(c)(3)  amount  for  an  acquisition  date 
asset  exceeds  the  amount  of  adjusted 
grossed-up  basis  previously  allocated  to 
such  asset  (taking  into  account  prior 
adjustments  under  this  paragraph  (0), 
an  amount  of  adjusted  grossed-up  basis 
equal  to  such  excess  shall  be  allocated 
to  such  asset.  If  the  amount  of  the 
adjusted  grossed-up  basis  previously 
aUocated  to  an  acquisition  date  asset 
(taking  into  account  prior  adjustments 
under  this  paragraph  (f))  exceeds  the 
redetermined  (c)(3)  amount  for  that 
asset,  an  amount  equal  to  such  excess 
shall  be  allocated  as  a  reduction  in  the 
basis  of  such  asset.  The  rules  of 
paragraph  (d)(2)  of  this  section  (or 
paragraph  (e)(2)  of  this  section)  apply 
for  the  treatment  of  amoimts  allocable 
under  this  paragraph  (f)  to  an 
acquisition  date  asset  that  has  been 
disposed  of,  depreciated,  amortized,  or 
depleted. 
***** 

())*** 

Example  1.  (i)(A)  T's  assets  other  than 
goodwill  and  going  concern  value,  and  their 
fair  market  values  at  the  beginning  of  the  day 
after  the  acquisition  date,  are  as  follows: 


Asset 
class 

Asset 

Fair 
market 
value 

III 

Ill 

Building  

Stock  of  X  (rx)t  a 

Total  

target) 

S100 
200 

S300 

(B)  T  has  no  liabilities  other  than  a 
contingent  obligation  and  T  does  not  use  the 
elective  formula  under  section  338(h)(n). 

(ii)(A)  On  September  1.  1997,  P  purchases 
all  of  the  outstanding  stock  of  T  for  S270  and 
makes  an  express  election  for  T  The  grossed- 
up  basis  of  the  T  stock  and  T's  adjusted 
grossed-up  basis  (AGUB)  are  both  S270.  The 
.AGUB  is  ratably  allocated  among  T's  Class  III 
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assets  in  proportion  to  their  fair  market 
values  as  follows: 


Asset 

Basis 

Building  ($270x100/300) 

S  90 

Stock  ($270x200/300)  

180 

Total  

$270 

(B)  No  amount  is  allocated  to  the  Class  V 
assets.  New  T  is  a  calendar  year  taxpayer 


Assume  that  the  X  stock  is  a  capital  asset  in 
the  hands  of  new  T. 

(iii)  On  January  1. 1998.  new  T  sells  the  X 
stock  and  uses  the  proceeds  to  purchase 
inventory. 

(iv)  On  June  30.  1999,  the  contingent 
liability  of  old  T  becomes  fixed  and 
determinable.  The  amount  of  the  liability  is 
$60. 

(v)  T's  AGUB  increases  by  S60  from  $270 
to  $330.  This  $60  increase  in  .AGUE  is  first 
allocated  among  T's  acquisition  date  assets  in 
accordance  with  the  provisions  of  §  1 .338(b)- 


Asset 


2T.  Since  the  redetermined  AGUB  for  T 
($330)  exceeds  the  sum  of  the  fair  market 
values  at  the  tjeginning  of  the  day  after  the 
acquisition  date  of  the  Class  III  acquisition 
date  assets  ($300),  AGUB  allocated  to  those 
assets  is  limited  to  those  fair  market  values 
under  §  1.338(b)-2T(c)(l).  As  there  are  no 
Class  rv  assets,  the  rp-naining  AGUB  of  $30 
is  allocated  to  goodvs  11  and  going  concern 
value  (Class  V  assets).  The  amount  of 
increase  in  AGUB  allocated  to  each 
acquisition  date  asset  is  determined  as 
follows; 


Building 

X  Stock  

Goodwill  and  going  concern  value 


Total 


Fair 
market 
value 

S100 
200 

S300 

(vi)  Since  the  X  stock  was  disposed  of 
before  the  contingent  liability  became  fixed 
and  determinable,  no  amount  of  the  increase 
in  AGUB  attributable  to  such  stock  may  be 
allocated  to  any  T  asset.  Rather,  such 
amount,  $20,  is  allowed  as  a  capital  loss  to 
T  for  the  taxable  year  1999  under  the 
principles  of  Arrowsmith  v.  Commissioner, 
344  U.S.  6  (1952).  In  addition,  the  $10 
increase  in  AGUB  allocated  to  the  building 
and  the  $30  increase  in  AGUB  allocated  to 
the  goodwill  and  going  concern  value  are 
treated  as  basis  redeterminations  in  1999.  See 
paragraph  (d)(2)  of  tliis  section. 

Example  2.  (i)  On  January  1,  1998,  P 
purchases  all  of  the  outstanding  stock  of  T 
and  makes  an  express  election  for  T.  T  does 
not  use  the  elective  formula  under  section 
338(h)(ll).  Assume  that  the  AGUB  of  T  is 
$500  and  is  allocated  among  T's  acquisition 
date  assets  as  follows: 


Asset 
class 

Asset 

Basis 

III 

Ill 

Machinery  

Land 

Goodwill  and  going  con- 
cern value. 

Total 

$150 
250 

V  

100 

$500 

(ii)  On  September  30, 1998,  P  filed  a  claim 
against  the  selling  shareholders  of  T  in  a 
court  of  appropriate  jurisdiction  alleging 
fraud  in  the  sale  of  the  T  stock. 

(iii)  On  January  1,  2007,  the  former 
shareholders  refund  part  of  the  purchase 
price  to  P  in  a  settlement  of  the  lawsuit.  This 
refund  results  in  a  decrease  of  T's  AGL'B  of 
$140. 

(iv)  Under  p>aragraph  (e)(l]  of  this  section, 
the  decrease  in  AGUB  is  allocated  among  T's 
acquisition  date  assets.  First,  because  $100 
was  originally  allocated  to  the  Class  V  assets, 
$100  of  the  decrease  is  allocated  to  those 
assets.  As  there  were  no  Class  IV  assets 
acquired,  the  remaining  decrease  in  AGUB 
($40)  is  allocated  to  the  Class  IH  assets  in 


proportion  to  their  fair  market  values  at  the 
beginning  of  the  day  after  the  acquisition 
date.  Thus,  $15  is  allocated  to  the  machinerv 
($40  X  150/$400)  and  $25  to  the  land  ($40  x' 
250/$400). 

(v)  Assume  that,  as  a  result  of  deductions 
under  section  168,  the  adjusted  basis  of  the 
machinery  immediately  btefore  the  decrease 
in  AGUB  is  zero.  The  machinery  is  treated  as 
if  it  were  disposed  of  before  the  decrease  is 
taken  into  account.  In  2007,  T  recognizes 
income  of  $15,  the  character  of  which  is 
determined  under  the  principles  of 
Arrowsmith  v.  Commissioner.  344  U.S.  6 
(1952),  and  the  tax  benefit  rule.  No 
adjustment  to  the  basis  of  T's  assets  is  made 
for  any  tax  paid  on  this  amount.  Assume  also 
that,  as  a  result  of  amortization  deductions, 
the  adjusted  basis  of  the  ^Jbdwall  and  going 
concern  value  immediately  before  the 
decrease  in  AGUB  is  $40.  A  similar 
adjustment  to  income  is  made  in  2007  with 
respect  to  the  $60  of  previously  ar-ortized 
goodwill  and  going  concern  value. 

(vi)  In  summary,  the  basis  of  T's 
acquisition  date  assets,  as  of  January  1,  2007, 
is  as  follows: 


Asset 


Basis 


Asset 

Basis 

Machir^ery  

$0 

Land 

225 

Goodwill  and  going  concern  value  ... 

0 

Example  3.  (i)  Assume  that  the  facts  are  the 
same  as  Example  2  of  §  l.338{b)-2T(d)  except 
that  the  recently  purchased  stock  is  acquired 
for  $1,600  plus  additional  jjayments  that  are 
contingent  upon  T's  future  earnings.  Thus, 
T's  AGUB,  determined  as  of  the  beginning  of 
the  day  after  the  acquisition  date  (after 
reduction  by  T's  cash  of  $200),  is  $2,500  and 
is  allocable  among  T's  Class  D,  HI,  IV,  and  V 
acquisition  date  assets  pursuant  to 
§  1.338(b)-2T(c)(3)(iii)  as  follows: 


Asset 


Basis 


inventory  

Accounts  receivatjte 

BuikJing  

Land  

Investment  in  T1  

Goodwill  arxj  going  c.  icem  value 


Total  $2,500 


268 
536 
714 
178 
402 
134 


Portlolk)  of  marketable  securities  I     '$268 


'AM  numbers  rounded  for  conventence. 

*         *         •         *         • 

(v)  Under  §1.338(b)-2T(c){3)  the 
redetermined  fair  market  value  of  Class  V 
assets  IS  deemed  to  be  $400.  i.e  .  the 
hypothetical  purchase  price,  as 
redetermined,  of  S3. 250  minus  $2,850  (the 
sum  of  T's  cash,  $200.  and  the  fair  market 
values  of  its  Class  II.  Ill,  and  IV  assets, 
$2,650). 

(vi)  The  amount  of  AGUB  available  to 
allocate  to  T's  Class  H,  ID.  IV,  and  V 
acquisition  date  assets  is  $2,700  (i  e., 
redetermined  AGUB  reduced  by  cash).  AGUB 
allocable  to  each  of  T's  acquisition  date 
assets  (i.e.,  the  redetermined  (c)(3)  amount)  is 
redetermined  using  the  deemed  fair  market 
value  of  the  Class  V  assets  from  paragraph  (v) 
of  this  Example  as  fo'  jws: 

Portfolio  of  marketable  securities  ...  *$266 

Inventory  266 

Accounts  receivable  531 

Building 708 

Land  177 

Investment  in  Tl   398 

Goodwill  and  going  concern  value  354 

Total  $2,700 

*  All  numbers  rounded  for  convenience. 

(vii)  As  illustrated  by  this  example,  the 
application  of  paragraph  (f)  of  this  section 
results  in  a  basis  increase  for  some  assets  and 
a  basis  decrease  for  other  assets.  The  amount 
of  increase  (or  decreasp)  in  AGUB  allocated 
to  each  acquisition  df    ■  asset  is  determined 
as  follows 
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Asset 


Portfolio  of  marketaWe. 

securities  „ 

Inventory  

Accounts  receivaWe  

Building 

Land 

Investment  in  T1  ..._ 

Goodwill  and  going  concern  value 

Total  


Original 
ACfUB 


$268 
268 
536 
714 
178 
402 
134 


52,500 


Redeter- 
mined (c)(3) 
amount 


$266 
266 
531 
708 
177 
398 
354 


$2,700 


Increase  (or 

decrease)  in 

AGUE 


$(2) 
(2) 
(5) 
(6) 
(1) 
(4) 

220 


$200 


Example  6.  (i)(A)  T  has  three  assets  (other 
than  goodwill  and  going  concern  value) 
whose  fair  market  values  as  of  the  beginning 
of  the  day  after  the  acquisition  date  are  as 
follows: 


Asset 
class 


Asset 


Fair 
market 
value 


III 
III 
IV 


— 


Building  

Equipment 

Secret  process 
Total  


$100 
50 
50 

$200 


(B)  The  secret  process  is  a  section  197 
intangible.  T  has  no  liabilities.  Assume  that 
no  election  under  section  338  (h)(10)  or 
(h)(n)  is  in  effect. 

(ii)  On  January  1.  1998.  P  purchases  all  of 
the  outstanding  T  stock  for  S225  plus  50 
percent  of  the  net  profits  generated  by  the 
secret  process  for  each  of  the  next  three 
years,  determinable  and  payable  on  [anuarv 
1  of  each  following  year  P  and  T  are  calendar 
year  taxpayers. 

(iii)  As  of  the  beginning  of  lanuarv  2,  1998. 
T"s  AGUB  is  S225.  allocated  as  follows 


Asset 

class      1                ^^®' 

1 

■    

Basis 

III 

Ill 

Budding  

Equiixnent 

$100 
50 

IV  

V  

Secret  process 

Goodwill  and  going  con- 
cem  value 

Total  

50 
25 

$225 

(iv)  On  January  1.  1999.  S5  is  paid  by  P  for 
the  T  stock  by  reason  of  the  net  profits  from 
the  secret  process  The  pavTnents  are  not 
attributable  in  any  respect  to  any  of  T's  other 
acquisition  date  assets.  As  a  result.  T's  AGUB 
on  January  1,  1999  is  increased  by  S5. 

(v)  Assume  that  on  January  1,  1999.  the  fair 
market  value  of  the  secret  process  is 
redetermined  to  be  S52.  (For  purposes  of  this 
redetermination,  only  those  circumstances 
that  resulted  in  the  increase  to  AGUB  are 
taken  into  account.) 

(vi)  On  January  1,  1999,  only  $2  of  the  $5 
increase  in  AGUB  is  allocated  to  the  secret 
process  because  the  increase  in  AGUB  so 
allocated  cannot  increase  the  basis  of  the 
secret  process  above  its  redetermined  fair 
market  value  (S52)  The  balance  of  the 
increase  is  allocated  to  goodwill  and  going 


concern  value  because  the  fair  market  value 
limitation  of  §  1.338(b)-2T(c)(l]  precludes 
allocating  additional  AGUB  To  the  Class  HI  • 
and  IV  assets. 

(vii)  The  price  for  which  old  t^et  is 
deemed  to  have  sold  the  secret  process  is 
increased  to  reflect  the  $2  increase  allocated 
to  its  basis  to  new  target.  See  §  1.338-3(d) 
and  paragraph  (h)(1)  of  this  section. 

(viii)  If  the  fair  market  value  of  the  secret 
process  as  of  January  1,  1999,  is  unchanged 
from  the  fair  market  value  as  of  the  beginning 
of  the  day  after  the  acquisition  date,  then  the 
$5  increase  in  AGUB  is  allocated  to  T's 
goodwill  and  going  concern  value. 

Example  7.  (i)  The  facts  are  the  same  as  in 
Example  6  except  that — 

(A)  The  secret  process  is  valued  at  $75  as 
of  the  beginning  of  the  day  after  the 
acquisition  date;  and 

(B)  P  pays  S2S0  for  the  T  stock  and  the 
former  T  shareholders  agree  to  refund  a 
portion  of  the  purchase  price  to  P  for  each 
of  the  three  years  that  the  net  income  from 
the  secret  process  is  less  than  SI 5  per  year, 
determinable  and  payable  on  January  1  of  the 
next  year. 

(ii)  Assume  that  (ffe  secret  process  in  the 
hands  of  new  T  is  an  amortizable  section  197 
intangible  and,  therefore,  on  January  1,  1999. 
new  "T's  adjusted  basis  in  the  secret  process 
is  $70  (i.e.,  $75-55  of  allowable 
amortization). 

(iii)  Assume  the  net  income  from  the 
process  is  less  than  $15  for  1998,  and  on 
January  1,  1999.  P  receives  a  refund  that 
reduces  the  stock  purchase  price  by  S3. 

(iv)  Assume  that  as  of  January  1.  1999,  the 
fair  market  value  of  the  secret  process  is 
redetermined  to  be  ,S65.  (For  purposes  of  this 
redetermination,  only  those  circumstances 
that  resulted  in  the  decrease  to  AGUB  are 
taken  into  account.) 

(v)  As  of  January  1 ,  1999,  the  AGUB  of  T 
is  decreased  by  $3.  This  deer  ase  is  allocated 
to  the  secret  process,  the  basi.-.  of  which 
becomes  $67  (i.e  .  $70-S3)  and  is  amortizable 
over  the  remaining  14  years 

(vi)  The  price  for  which  old  target  is 
deemed  to  have  sold  the  secret  process  is 
decreased  to  reflef:t  the  $3  decrease  allocated 
to  its  basis  to  new  target.  See  §  1.338-3(d) 
and  paragraph  (h)(1)  of  this  section. 

Example  8  The  facts  are  the  same  as  in 
Example  6  except  that  the  intangible  Class  IV 
asset  is  a  patent  instead  of  a  secret  process. 
The  redetermination  of  the  fair  market  value 
of  the  patent  on  January  1.  1999,  is  made 
without  regard  to  the  decrease  in  the 
remaining  life  of  the  patent  because  that  is 


not  a  circumstance  that  resulted  in  the 
increase  in  AGUB. 

Par.  6.  Section  1.1060-lT  is  amended 
by: 

1.  Designating  the  text  of  paragraph 
(a)(2)  following  the  heading  as 
paragraph  (a)(2)(i),  adding  a  heading  to 
newly  designated  paragraph  {a)(2)(i). 
and  adding  paragraph  (a){2)(ii). 

2.  In  paragraph  (a)(3).  revising  the 
outHne  of  topics  entries  for  (a)(2),  fb)(2) 
and  (h)(3). 

3.  Revising  the  seventh  sentence  of 
paragraph  (b)(4). 

4.  Revising  paragraphs  (d)(2),  (e)(1), 
and  (f)(3)(i). 

5.  Revising  the  following  examples  in 
paragraph  (g):  Example  1;  Example  2; 
Example  3,  paragraphs  (i),  (viii),  and 
(xi);  and  Example  4. 

6.  Revising  paragraph  (h)(3). 

The  additions  and  revisions  read  as 
follows: 

§  1.1060-1T    Special  allocation  rules  for 
certain  asset  acquisitions  (temporary). 

(a)  *  *  * 

(2)    Effective     date — (i)    In    general. 

*  *  * 

(ii)  Allocation  of  consideration. 
Paragraphs  (d)  and  (h)(3)  of  this  section 
and  conforming  amendments  to  other 
provisions  of  this  section  apply  to 
applicable  asset  acquisitions  completed 
on  or  after  February  14,  1997.  For 
applicable  asset  acquisitions  completed 
before  February  14,  1997,  if  section  197 
does  not  apply  to  any  of  the  acquired 
assets,  the  provisions  of  the  regulations 
in  effect  before  February  14,  1997  apply 
(see  §  1.1060-lT  as  contained  in  26  CFT? 
part  1  revised  April  1,  1996).  For 
applicable  asset  acq'Uisitions  completed 
before  February  14,  1997,  if  section  197 
applies  to  any  of  the  acquired  assets,  the 
taxpayer  (and  related  parties)  may 
consistently  (in  all  transactions  in 
which  AGUB  (as  defined  in  §  1.338(b)- 
1),  ADSP  (as  defined  in  §  1.338-3), 
MADSP  (as  defined  in  §  I.338(h)(10}-1). 
or  consideration  must  be  allocated 
under  section  338  or  1060) — 

(A)  Apply  the  provisions  of  this 
section; 


UMI 
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(B)  Apply  the  provisions  of  this 
section  as  in  effect  before  February  14. 
1997  (see  §  1.1 060-1 T  as  contained  in 
26  CFR  part  1  revised  April  1. 1996);  or 

(C)  Apply  the  provisions  of  this 
section  as  in  effect  before  February  14, 
1997  (see  §  1.1060-lT  as  contained  in 
26  CFR  part  1  revised  April  1,  1996).  but 
treat  all  aniortizable  section  197 
intangibles  as  Class  IV  assets. 

(3)  *  *  * 

(a)  •  *  * 

(2)  Effective  date. 

(i)  In  general. 

(ii)  Allocation  of  consideration. 

***** 

(d)  •  *  * 

(2)  Assets  other  than  Class  I  assets. 
(i)  In  general. 

(ii)  Class  II  assets, 
(iii)  Class  QI  assets, 
(iv)  Class  rv  assets, 
(v)  Class  V  assets. 
***** 

(h)  *  *  • 

(3)  Interim  procedures  for  Form  8594. 

(b)*  *  • 

(4)  *  *  *  The  money  and  other 
property  that  are  treated  as  transferred 
in  exchange  for  the  Uke-kind  property 
(and  which  are  excluded  from  the  assets 
to  which  section  1060  appUes)  are 
considered  to  come  from  the  following 
assets  in  the  following  order:  first  from 
Class  I  assets,  then  from  Class  n  assets, 
then  from  Class  in  assets,  then  from 
Class  rv  assets,  and  then  from  Class  V 
assets.  •  *  * 
***** 

(d)  *  *  * 

(2)  Assets  other  than  Class  I  assets — 
(i)  In  general.  Subject  to  the  limitations 
and  other  special  rules  of  paragraph  (e) 
of  this  section,  consideration  (as 
reduced  by  the  amount  of  Class  I  assets) 
is  allocated  among  Class  II  assets 
transferred  by  the  seller  in  proportion  to 
the  fair  market  values  of  such  Class  II 
assets  on  the  purchase  date,  then  among 
Class  III  assets  transferred  by  the  seller 
in  proportion  to  the  fair  market  values 
of  such  Class  ID  assets  on  that  date,  then 
among  Class  IV  assets  transferred  by  the 
seller  in  proportion  to  the  fair  market 
values  of  such  Class  IV  assets  on  that 
date,  and  finally  to  Class  V  assets. 

(ii)  Class  U  assets.  Class  II  assets  are 
certificates  of  deposit,  U.S.  government 
sectuities,  readily  marketable  stock  or 
seciuities  (within  the  meaning  of 
§  1.351-l(c)(3)),  foreign  currency,  and 
other  items  designated  in  the  Lntemal 
Revenue  Bulletin  by  the  Internal 
Revenue  Service. 


(iii)  Class  HI  assets.  Class  in  assets  are 
all  assets  other  than  Class  I,  U,  IV,  and 

V  assets. 

(iv)  Class  rv  assets.  Class  IV  assets  are 
all  section  197  intangibles,  as  defined  in 
section  197,  except  those  in  the  nature 
of  goodwill  and  going  concern  value. 

(v)  Class  V  assets.  Class  V  assets  are 
section  197  intangibles  in  the  nature  of 
goodwill  and  going  concern  value. 

(e)  *  *  * 

(1)  Allocation  not  to  exceed  fair 
market  value.  The  amount  of 
consideration  allocated  to  an  asset 
(other  than  Class  V  assets)  shall  not 
exceed  the  fair  market  value  of  that  asset 
on  the  purchase  date. 
***** 

(f)*** 

(3)  •  •  • 

(i)  In  general.  A  decrease  in 
consideration  is  allocated  in  the 
following  order:  first,  as  a  reduction  in 
the  amount  previously  allocated  to  Class 

V  assets,  second,  as  a  reduction  in  the 
amount  previously  allocated  to  Class  IV 
assets  in  proportion  to  their  fair  market 
values,  third,  as  a  reduction  in  the 
amount  previously  allocated  to  Class  III 
assets  in  proportion  to  their  fair  market 
values,  and  finally,  as  a  reduction  in  the 
amount  previously  allocated  to  Class  II 
assets  in  proportion  to  their  fair  m^'-Vpt 
values.  Decreases  in  consideration 
allocated  to  an  asset  shall  not  exceed  the 
amount  of  consideration  previously 
allocated  to  that  asset.  Except  as 
provided  in  paragraph  (f)(4)(ii)  of  this 
section  (relating  to  patents  and  similar 
property),  the  fair  market  value  is  the 
fair  market  value  on  the  purchase  date. 
***** 

(g)*** 

Example  1.  (i)  On  January  1.  1998.  S,  a  sole 
proprietor,  sells  to  P,  a  corpxjration.  a  group 
of  assets  which  constitute  a  trade  or  business 
under  paragraph  (b)(2)  of  this  section.  P  pays 
S  S2.000  in  cash  and  assumes  Si. 000  in 
liabilities.  Thus,  the  total  consideration  is 
$3,000. 

(ii)  Assume  that  P  acquires  no  Class  I  assets 
and  that  on  the  purchase  date,  the  fair  market 
values  of  the  Class  II,  Class  III,  and  Class  FV' 
assets  S  sold  to  P  are  as  follows: 


PortfolJo  of  mart<etabie 
securities. 

Total  Class  II  

Furniture  and  fixtures  .. 

Building  

Land 


Asset 

class 

Asset 

Fair 
market 
vakje 

Equipment 

400 

Accounts  recetvabte 

Total  Class  ill 

100 

$2,300 

IV  

Covenant  not  to 
pete. 

Total  Class  IV  .. 

conv 

$100 

$100 

$400 


S400 

S800 

800 

200 


(iii)  Under  paragraphs  (d)(1)  and  (2)  of  this 
section,  the  amount  of  consideration 
allocable  to  the  Class  II,  III,  IV,  and  V  assets 
is  the  total  consideration  reduced  by  the 
amount  of  any  Class  I  assets.  Since  P 
acquired  no  Class  I  assets,  the  total 
consideration  of  $3,000  is  next  allocated  first 
to  Class  D,  then  to  Class  IH,  and  then  to  Class 
rv  assets.  Since  the  fair  market  value  of  the 
Class  11  assets  is  $400,  $400  of  consideration 
is  allocated  to  the  Class  II  assets.  Since  the 
remaining  amount  of  consideration  is  $2,600 
($3,000  -  $400),  an  amount  which  exceeds 
the  sum  of  the  fair  market  values  of  the  Class 
m  assets  ($2,300),  the  amount  allocated  to 
each  Class  ID  asset  is  its  fair  market  value. 
Since,  after  the  allocation  to  Class  in  assets, 
the  remaining  amount  of  consideration  is 
$300  ($3,000  -  ($400  +  $2,300)),  an  amount 
which  exceeds  the  fair  market  value  of  the 
Class  rv  asset  ($100),  the  amount  allocated  to 
the  Class  IV  asset  is  its  fair  market  value. 
Thus,  the  total  amount  allocated  to  the  Class 
II  assets  is  $400,  the  total  amount  allocated 
to  the  Class  lU  assets  is  $2,300,  and  the  total 
amount  allocated  to  the  Class  IV  asset  is 
$100. 

(iv)  The  amount  allocated  to  the  Class  V 
assets  (assets  in  the  nature  of  goodwill  and 
going  concern  value)  is  $200  (i.e.,  $3,000  - 
($400  +  $2,300 -t- $100)). 

Example  2.  (i)  Assume  the  same  facts  as  m 
Example  J. Assume  further  that  P  and  S  each 
use  the  calendar  year  as  the  taxable  year  and 
that,  on  September  30.  1998.  P  files  a  claim 
against  S  alleging  fraud  in  the  sale  of  all  of 
the  assets 

(ii)  On  Januar>'  1.  2007.  S  refunds  $400  of 
the  purchase  price  to  P  in  a  settlement  of  the 
lawsuit, 

(iii)  Under  paragraph  (n(3)(i)  of  this 
section,  both  S  and  P  take  into  account  the 
$400  decrease  in  consideration  and  allocate 
it  among  the  assets.  First,  since  $200  of 
consideration  previously  was  allocated  to  the 
assets  in  the  nature  of  goodwill  and  going 
concern  value  (Class  \'  assets),  S200  of  the 
decrease  in  consideration  is  allocated  to 
those  assets.  Then,  since  $100  of 
consideration  previously  was  allocated  to  the 
only  Class  IV  asset,  the  covenant  not  tc 
compete,  the  next  $100  of  the  remaining 
decrease  in  consideration  ($200)  is  allocated 
to  that  asset  The  remaining  decrease  in 
consideration  (SlOO)  is  then  allocated  to  the 
Class  111  assets  in  proportion  to  their  fair 
market  values  on  the  purchase  date  as 
follows; 
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Asset 


Fair 
market 
value 


Furniture  and  fixtures 

Building  

Land 

Equipment  

Accounts  receivable  . 

Total 


S800 
800 
200 
400 
100 


S2.300 


Allocation  Decrease  in 

fraction      '       consideration 
"^'="°"      ;     (SlOOxCol.  (2)) 


800/2,300 
800/2,300 
200/2,300 
400/2,300 
100/2,300 


S34.78 

34.78 

8.70 

17.39 
4.35 


SI  00.00 


(iv)  In  summary,  the  redetermined 
consideration  that  S  received  for  the 
group  of  assets  is  S2.600  after  taking 


into  account  the  decrease  in 
consideration.  After  allocating  the 


Asset 


Portfolio  of  marketable  securities  . 

Furniture  and  fixtures  

Building 

Larxl 

Equipment  

Accounts  receivable  

Covenant  not  to  compete  

Goodwill  and  going  concern  value 

Total 


decrease.  P's  and  S's  redetermined 
consideration  is  as  follows: 


Original 
consideration 


S400.00 
800.00 
800.00 
200.00 
400.00 
100.00 
100.00 
200.00 


Decrease  in 
consideration 


53,000.00 


SO.OO 

34.78 

34.78 

8.70 

17.39 

4.35 

100.00 

200.00 


Redetermined 
consideration 


S400.00 


S400.00 

765.22 

765.22 

191.30 

382.61 

95.65 

0.00 

0.00 

S2.600.00 


(v)  Assume  that,  as  a  result  of 
deductions  under  section  168.  P's 
adjusted  basis  in  the  equipment 
immediately  before  the  decrease  m 
consideration  is  zero.  P.  therefore,  treats 
the  equipment  as  if  it  were  disposed  of 
before  the  decrease  is  taken  into 
account.  In  2007,  P  recognizes  income 
of  $1 7.39.  the  character  of  which  is 
determined  under  the  principles  of 
Arrowsmith  v.  Commissioner.  344  U.S. 
6  (1952),  and  the  tax  benefit  rule.  No 
adjustment  to  the  basis  of  P's  assets  is 
made  for  any  tax  paid  on  this  amount 
Assume  also  that,  as  a  result  of 
amortization  deductions,  the  adjusted 
basis  of  the  covenant  not  to  compete 
and  the  goodwill  and  going  concern 
value  immediately  before  the  decrease 
in  consideration  is  $120.  A  similar 
adjustment  to  income  is  made  in  2007 
with  respect  to  the  $180  of  previously 
amortized  covenant  not  to  compete  and 
goodwill  and  going  concern  value. 

Example  3.  (i)  On  fanuar\-  1.  1998.  A 
transfers  assets  X,  Y.  and  Z  worth 
Sl,000  to  B  in  exchange  for  assets  D.  E, 
and  F,  worth  $100,  plus  $1,000  cash. 
»         *         •         ♦         • 

(viii)  A,  as  transferor  of  assets  X.  Y. 
and  Z.  received  $100  that  must  be 
allocated  under  section  1060  and 
paragraph  (d)  of  this  section.  Since  A 
transferred  no  Class  I.  II,  III,  or  IV  assets 
to  which  section  1060  applies,  the  $100 
is  allocated  to  Class  V  assets  (assets  in 


the  nature  of  goodwill  and  going 
concern  value). 

•        •         »         »        « 

(xi)  B.  as  transferee  of  assets  X,  Y,  and  Z, 
gave  A  SlOO  that  must  be  allocated  under 
section  1060  and  paragraph  (d)  of  this 
section.  Since  B  received  from  A  no  Class  I, 

II,  ni,  or  rV  assets  to  which  section  1060 
applies,  the  $100  consideration  is  allocated 
by  B  to  Class  V  assets  (assets  in  the  nature 
of  goodwill  and  going  concern  value). 

Example  4.  (i)  On  )anuar>  1.  1998,  S,  a  sole 
proprietor,  sells  to  P.  a  corporation,  a  group 
of  assets  which  constitutes  a  trade  or 
business  under  paragraph  (b)(2)  of  this 
section.  S,  who  plans  to  retire  immediately. 
also  executes  a  covenant  not  to  compete  in 
P's  favor.  P  pays  S  S3.000  in  cash  and 
assumes  $1,000  in  liabilities,  Thus,  the  total 
consideration  is  $4,000. 

(ii)  On  the  purchase  date.  P  and  S  also 
execute  a  separate  agreement  that  states  that 
the  fair  market  values  of  the  Class  II,  Class 

III,  and  Class  IV  assets  S  sold  to  P  are  as 
follows: 


Asset 

Class 

Asset 

Fair 
market 
value 

II 

Portfolio  of  m;^rketahle      '       cc^rin 

securities. 

Total  Class  II  

S500 

Ill 

Furniture  and  fixtures  .... 

BuiWing 

Land  

Equipment  

Accounts  receivable  . 

Total  Class  III 

S800 
800 
200 
400 
200 

S2,400 

Asset 
class 

Asset 

Fair 
market 
value 

IV  

Covenant  not  to  com- 
pete. 

Total  Class  IV  

S900 

S900 

(iii)  P  and  S  each  allocate  the  consideration 
in  the  transaction  among  the  assets 
transferred  under  paragraph  (d)  of  this 
section  in  accordance  with  the  agreed  upon 
fair  market  values  of  the  assets,  so  that  S500 
is  allocated  to  Class  II  assets.  $2,400  is 
allocated  to  Cla.ss  III  assets.  $900  is  allocated 
to  Class  IV  assets,  and  $200  ($4,000  total 
consideration  less  $3,800  allocated  to  asset 
classes  II,  III,  and  IV  is  allocated  to  the  Class 

V  assets  (assets  in  the  nature  of  goodwill  and 
going  concern  value). 

(iv)  In  connection  with  the  examination  of 
P's  return,  the  District  Director,  in 
determining  the  fair  market  values  of  the 
assets  transferred,  may  disregard  the  parties' 
agreement.  Assume  that  the  District  Director 
correctly  determines  that  the  fair  market 
value  of  the  covenant  not  to  compete  was 
$100.  Since  the  allocation  of  consideration 
among  Class  II,  III,  and  IV  assets  results  in 
allocation  up  to  the  fair  market  value 
limitation,  the  $800  of  unallocated 
consideration  resulting  from  the  District 
Director's  redetermination  of  the  value  of  the 
covenant  not  to  compete  is  allocated  to  Class 

V  assets  (assets  in  the  nature  of  goodwill  and 
going  concern  value).  » 

(h)  *  *  * 

(3)  Interim  procedures  for  Form  8594. 
Until  such  time,  if  any,  as  Form  8594  is 
revised  to  require  otheiT^fise.  the  sum  of 
the  amounts  allocated  to  Classes  IV  and 
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;rease  in 
iideration 
X  Col.  (2)) 

S34.78 
34.78 

8.70 
17.39 

4.35 

SI  00.00 
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S400.D0 

765.22 

765.22 

191.30 

382.61 

95.65 

0.00 

0.00 


Fair 
market 
value 

S900 

S900 

V  should  be  reported  on  Form  8594  as 
Class  rv  assets. 

Approved:  December  20,  1996. 
Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury: 
[FR  Doc.  97-656  Filed  1-9-97;  2:53  pm] 

BILUNG  CODE  4830-01 -U 


26  CFR  Parts  1  and  602 

[70  8712] 

RIN  1545-nAU62 

Definition  of  Private  Activity  Bonds 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACDON:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  on  the  definition  of  private 
activity  bonds  applicable  to  tax-exempt 
bonds  issued  by  state  and  local 
governments.  These  final  regulations 
reflect  changes  to  the  applicable  law 
that  were  made  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
These  regulations  affect  issuers  of  tax- 
exempt  bonds  and  provide  needed 
guidance  for  applying  the  private 
activity  bond  restrictions. 

DATES:  These  regulations  are  effective 
May  16, 1997. 

For  dates  of  applicability  of  these 
regulations,  see  §§  1.141-15.  1.141-16, 
1.14B-6(a)(3)  and  1.148-6(d)(l)(iii)  of 
these  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  J.  Finger  or  Nancy  M.  Lashnits. 
(202)  622-3980  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1451.  Responses 
to  these  collections  of  information  are 
mandatory.  Pursuant  to  comments 
received,  the  collections  of  information 
have  been  amended,  but  the  estimated 
annual  burden  per  respondent/ 
recordkeeper  has  not  changed. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  average  annual  burden 
hours  per  respondent/recordkeeper:  3 
horn's. 


Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer.  T:FP, 
Washington.  EX]  20024,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatorv  Affairs,  Washington.  DC 
20503. 

Books  or  records  relating  to 
collections  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generallv. 
tax  returns  and  tax  return  information 
are  confidential,  as  required  bv  26 
U.S.C.  6103. 

Background 

Removal  of  Existing  Regulations  for 
Repealed  Sections 

Prior  to  the  enactment  of  the  Tax 
Reduction  and  Simplification  Act  of 
1977  (Pub.  L.  95-30).  sections  141 
through  144  contained  provisions  of  the 
Internal  Revenue  Code  of  1954  relating 
to  the  standard  deduction.  Sections  141 
("Standard  Deduction").  142 
("Individuals  Not  Ehgible  for  Standard 
Deduction"),  and  144  ("Election  of 
Standard  Deduction")  were  repealed  bv 
section  101(d)(1)  of  that  act.  Section  143 
("Determination  of  Marital  Status")  was 
redesignated  section  7703  bv  section 
1301(j)(2)  of  the  Tax  Reform' Act  of  1986 
(Pub.  L.  99-514).  Therefore,  exi.-^ting 
regulations  §§  1.141-1.  1.142-1.  1.142- 
2.  1.144-1.  1.144-2.  and  1.144-3  are 
being  removed  from  the  Code  of  Federal 
Regulations  (CFR),  and  regulation 
§  1.143-1  is  being  redesignated 
§1.7703-1. 

Proposed  Regulations 

On  December  30,  1994,  proposed 
regulations  (FI-72-88)  were  published 
in  the  Federal  Register  (59  FR  67658)  to 
provide  guidance  under  the  Internal 
Revenue  Code  of  1986  (Code)  in 
sections  141  (relating  to  private  activity 
bonds  and  to  qualified  bonds),  142 
(relating  to  exempt-facility  bonds).  145 
(relating  to  qualified  501(c)(3)  bonds). 
147  (relating  to  other  requirements 
applicable  to  certain  private  activity 
bonds),  148  (relating  to  arbitrage),  150 
(relating  to  change  of  use),  and  1394 
(relating  to  enterprise  zone  facility 
bonds).  All  subsequent  references  in 
this  preamble  to  Code  sections  are  to  the 
Internal  Revenue  Code  of  1986.  On  June 
8,  1995,  the  IRS  held  a  public  hearmg 
on  the  proposed  regulations.  Written 
comments  responding  to  the  proposed 
regulations  were  received. 


On  May  31,  1996,  final  regulations 
(FI-72-88)  were  published  in  the 
Federal  Register  (61  FR  106)  to  pro\-ide 
guidance  under  Code  section  1394  to 
address  the  issues  relating  to  enterprise 
zone  facility  bonds.  After  consideration 
of  all  the  comments,  certain  of  the 
proposed  regulations  under  Code 
sections  141.  142.  144.  145,  147,  148. 
and  150  are  adopted  as  revised  by  this 
Treasur>'  decision.  The  principal 
revisions  to  the  proposed  regulations  are 
discussed  below 

Explanation  of  Provisions 

Certain  commentators  suggested  that 
the  proposed  regulations,  with  certain 
modifications,  be  published  again  as 
proposed  regulations.  A  number  of  other 
commentators  suggested  that  the 
proposed  regulations,  with  certain 
modifications,  should  be  promulgated 
as  final  regulations  to  provide  certainty 
at  the  earliest  possible  time.  After 
considering  these  comments,  the  IRS 
and  Treasury  concluded  that  state  and 
local  government  issuers  would  benefit 
from  the  adoption  of  the  proposed 
regulations,  with  certain  modifications 
made  in  respo.i^  to  comments,  as  final 
regulations. 

A.  Section  1.141-1     Definitions  and 
rules  of  general  application. 

Replaced  amounts.  The  proposed 
regulations  provide  that  the  proceeds 
taken  into  account  under  the  private 
activity  bond  tests  include  certain 
replacement  proceeds  that  are 
reasonably  expected  to  be  available 
during  the  project  period. 

The  final  regulations  treat  replaced 
amounts  also  as  arising  to  the  extent 
that  the  issuer  reasonablv  expects  that 
the  term  of  the  issue  will  be  longer  than 
is  reasonably  necessar>'  for  the 
governmental  purposes  of  the  issue,  in 
the  same  manner  as  replacement 
proceeds  arise  under  the  arbitrage 
regulations  under  Code  section  148. 
Thus,  replaced  amounts  may  arise 
under  the  private  activity  bond  tests  if 
an  issuer  reasonably  expects  that  there 
will  be  available  amounts  during  the 
period  that  the  bonds  remain 
outstanding  longer  than  necessarv'  for 
the  governmental  purposes  of  the  issue 
and  if  those  amounts  are  used  for 
purposes  that  are  inconsistent  with  the 
private  activity  bond  tests. 

B.  Section  1.141-2     Private  activity' 
bond  tests. 

1 .  Clarification  of  reasonable 
expectations  test  Under  the  proposed 
regulations  the  private  activity  bond 
tests  depend  on  both  reasonable 
expectations  as  of  the  issue  date  and 
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subsequent  deliberate  actions  of  the 
issuer. 

The  final  regulations  clarify  that,  in 
general,  the  reasonable  expectations  test 
is  met  only  if  the  issuer  reasonably 
expects,  as  of  the  issue  date,  that  no 
action  or  event  during  the  entire  term  of 
the  bonds  will  cause  either  the  private 
business  tests  or  the  private  loan 
financing  test  to  be  met.  The  final 
regulations  further  provide,  however, 
that,  if  certain  conditions  are  met,  the 
period  of  expected  compliance  needs  to 
extend  only  to  a  mandatory  redemption 
date.  This  special  rule  is  intended  to 
accommodate  issuers  that  reasonably 
expect  that  bond-financed  property  may 
be  used  by  nongovernmental  persons 
during  the  stated  term  of  the  issue,  but 
have  not  entered  into  any  arrangement 
with  a  nongovernmental  person  that 
will  use  the  property  and  are  unable  to 
predict  the  timing  of  that 
nongovernmental  use.  This  special  rule 
does  not  permit,  however,  reasonably 
expected  "recycling"  of  disposition 
proceeds  because  the  special  rule 
requires  redemption  of  all  nonquaUfied 
bonds. 

2.  Definition  of  deliberate  action.  The 
proposed  regulations  generally  provide 
that  any  action  within  the  control  of  an 
issuer  is  treated  as  a  deUberate  action 
and  that,  if  the  financed  property  was 
designed  differently  than  is  reasonably 
necessary  for  the  governmental 
purposes  of  the  issuer,  an  action  with 
respect  to  that  property  is  treated  as 
deliberate,  even  if  it  is  not  within  the 
issuer's  control.  Commentators 
suggested  that  deliberate  action  should 
be  more  narrowly  defined. 

The  final  regulations  make  certain 
changes  that  narrow  the  scope  of  the 
deliberate  action  rule  to  minimize 
administrative  burden  on  state  and  local 
governments.  First,  the  special  rule  for 
property  that  is  "designed  differently" 
is  deleted.  The  reasonable  expectations 
test  adequately  addresses  the  concerns 
of  this  special  rule.  Second,  the  final 
regulations  clarify  that  an  action  taken 
by  a  state  or  local  government  in 
response  to  a  regulatory  directive  of  the 
federal  government  is  not  a  deliberate 
action.  Finally,  the  final  regulations 
provide  that,  if  certain  conditions  are 
met,  dispositions  of  personal  property 
m  the  ordinary  course  of  an  established 
governmental  program  are  not  treated  as 
a  deliberate  action. 

3.  Special  rule  for  general  obligation 
bond  programs  that  finance  a  large 
number  of  separate  purposes.  The 
proposed  regulations  provide  a  special 
exception  to  the  definition  of 
disposition  proceeds  that  is  intended  to 
minimize  the  administrative  burden  of 
tracing  the  use  of  proceeds  of  general 


obligation  bonds  that  finance  a  large 
number  of  projects.  Commentators 
suggested  that  this  exception  should  be 
available  for  other  types  of  bonds  and 
that  fewer  conditions  should  apply  to 
the  exception. 

The  final  regulations  provide  a  similar 
nile  that  is  broadly  stated  as  an 
exception  to  the  rule  that  a  deliberate 
action  after  the  issue  date  can  cause  an 
issue  to  meet  the  private  activity  bond 
tests.  This  exception  is  intended  to 
provide  relief  for  "cash  flow"  general 
obligation  programs,  where  issuers  use 
the  proceeds  of  an  issue  for  a  large 
number  of  projects  and  spend  proceeds 
promptly  These  programs  merit  special 
treatment  in  part  because  they  further 
the  purposes  of  the  arbitrage  rules. 

4  When  a  deliberate  action  occurs. 
The  proposed  regulations  provide  that  a 
deliberate  action  occurs  on  the  earlier  of 
the  date  the  parties  agree  on  the 
consideration  for  the  new  use  or  the 
date  on  which  the  new  use  occurs. 
Commentators  suggested  that  the 
regulations  should  not  treat  a  deliberate 
action  as  occurring  before  the  date  on 
which  new  private  business  use  actually 
commences,  in  part  because  it  may  not 
be  possible  to  take  a  remedial  action 
with  disposition  proceeds  before  the 
date  on  which  the  disposition  proceeds 
are  received. 

The  final  regulations  provide  in 
general  that  a  defiberate  action  occurs 
on  the  date  the  issuer  enters  into  a 
binding  contract  with  a 
nongovernmental  person  for  use  of  the 
financed  property  that  is  not  subject  to 
any  material  contingencies.  In  most 
cases,  material  conditions  to  closing  a 
transaction  that  results  in  private 
business  use  will  be  treated  as  material 
contingencies  so  that  this  date  will  not 
occur  before  the  date  of  receipt  of 
disposition  proceeds. 

C.  Section  1.141-3     Definition  of 
private  business  use. 

1 .  Economic  benefit  as  private 
business  use.  Under  the  proposed 
regulations,  economic  benefit  to  a 
nongovernmental  person  may  be  treated 
as  private  business  use,  even  if  the 
nongovernmental  person  has  no  special 
legal  nghts  to  use  the  financed  property. 

Commentators  suggested  that  the 
private  business  use  test  should  not  be 
met  unless  special  legal  rights  are 
provided  to  a  nongovernmental  person 
pursuant  to  an  arrangement,  and  that 
mere  economic  benefit  is  insufficient  to 
give  rise  to  private  business  use. 

The  final  regulations  largely  adopt 
these  suggestions.  The  final  regulations 
provide,  however,  that,  if  the  financed 
property  is  not  available  for  use  by  the 
general  public,  a  nongovernmental 


person  may  be  treated  as  a  private 
business  user  of  the  property  based  on 
all  of  the  facts  and  circumstances,  even 
if  that  nongovernmental  person  has  no 
special  legal  entitlements  to  use  of  the 
property. 

2.  Ownership.  The  proposed 
regulations  provide  that  ownership  of 
property  by  a  nongovernmental  person 
is  private  business  use  of  that  property- 
Commentators  suggested  that 

ownership  for  this  purpose  should  be 
defined  to  mean  ownership  for  general 
federal  income  tax  purposes  and  that 
mere  holding  of  title  to  property  by  a 
nongovernmental  person  should  not 
necessarily  give  rise  to  private  business 
use.  Commentators  further  suggested 
that  certain  customary  financing 
structures  that  require  a 
nongovernmental  person  to  be  a 
nominal  owTier  of  financed  property 
should  be  accommodated. 

The  final  regulations  adopt  these 
suggestions. 

3.  Discharge  of  a  primary  legal 
obligation.  The  proposed  regulations 
provide  that  the  use  of  bond  proceeds  to 
provide  property  that  discharges  a 
primary  and  unconditional  legal    ■ 
obligation  of  a  nongovernmental  person 
results  in  private  business  use  of  that 
property. 

Commentators  suggested  that  this  rule 
be  deleted  from  the  final  regulations. 
Many  commentators  indicated  that  this 
rule  would  interfere  with  traditional  tax 
assessment  bond  financings  for 
governmental  projects  such  as  roads  and 
sidewalks.  Some  commentators  also 
indicated  that  certain  state  and  local 
governments  may  be  required  or 
encouraged  under  state  law  to  enter  into 
development  agreements  with  private 
developers  that  could  result  in  private 
business  use  of  governmental  projects 
under  the  discharge  of  a  primary  legsd 
obligation  rule. 

The  final  regulations  adopt  this 
comment  by  deleting  this  rule. 

4.  Management  contracts.  The 
proposed  regulations  provide  that 
management  contracts  other  than 
qualified  management  contracts  result 
in  private  business  use  of  the  managed 
property. 

Commentators  suggested  that  the 
qualified  management  contract  rules 
should  be  safe  harbors,  not  substantive 
rules,  and  that  a  management  contract 
should  give  rise  to  private  business  use 
only  if  it  transfers  a  proprietary  interest 
in  financed  property  to  a  manager  that 
is  a  nongovernmental  person. 
Commentators  suggested  that  the 
permissible  contract  terms  for  qualified 
management  contracts  should  be  further 
extended  and  that  limitations  on  the 
contract  term  based  on  useful  life  of  the 
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financed  property  should  be  deleted.  In 
addition,  commentators  suggested  that 
contracts  for  incidental  services,  such  as 
janitorial  and  equipment  repair  services, 
should  never  give  rise  to  private 
business  use  of  financed  property. 

The  final  regulations  provide  more 
flexible  accommodation  for 
management  contracts  that  implement 
cost-saving  "privatization"  measures  for 
state  and  local  governments,  but 
continue  to  reflect  the  view  that 
Congress  intended  that  a  management 
contract  can  give  rise  to  private  business 
use  even  if  it  does  not  in  substance 
transfer  a  leasehold  or  ownership 
interest  to  a  nongovernmental  person  for 
general  federal  income  tax  purposes. 
Thus,  the  final  regulations  do  not  adopt 
the  rule  that  a  management  contract 
gives  rise  to  private  business  use  only  if 
it  transfers  a  proprietary  interest  to  a 
nongovemmentai  service  provider.  The 
final  regulations  provide  that  the 
determination  of  whether  a  management 
contract  that  does  not  meet  the  qualified 
management  contract  safe  harbors  gives 
rise  to  private  business  use  is  based  on 
all  of  the  facts  and  circumstances.  In 
general,  a  management  contract  gives 
rise  to  private  business  use  if  the 
compensation  under  the  contract  is 
based  on  net  profits.  The  final 
regulations  further  provide,  however, 
that  contracts  for  services  solely 
incidental  to  the  primarj'  governmental 
function  or  functions  of  a  financed 
facility  do  not  otherwise  give  rise  to 
private  business  use  under  the 
management  contract  rules.  In  addition, 
the  final  regulations  clarify  the 
standards  to  be  applied  in  determining 
whether  a  management  contract  is 
properly  characterized  as  a  lease. 

A  separate  revenue  procedure 
establishes  safe  harbors  which  expand 
the  types  of  management  contracts  that 
do  not  result  in  private  business  use. 
This  revenue  procedure  in  particular 
permits  longer  term  management 
contracts  for  public  utility  facilities  and 
systems,  relaxes  certain  of  the 
requirements  for  permitted 
compensation  arrangements,  and  deletes 
the  requirement  that  the  issuer  not 
control  the  service  provider. 

5.  Research  agreements.  The  proposed 
regulations  set  forth  bright  line  rules  for 
determining  when  corporate-sponsored 
res^rch  agreements  and  cooperative 
research  agreements  do  not  give  rise  to 
private  business  use.  These  rules  apply 
only  to  basic  research. 

Tne  final  regulations  provide  a  facts 
and  circumstances  rule,  and  a  separate 
revenue  procedure  establishes  safe 
harbors  for  determining  when  corporate- 
sponsored  research  agreements  and 
cooperative  research  agreements  do  not 


give  rise  to  private  business  use.  This 
revenue  procedure  also  expands  the 
definition  of  basic  research,  for 
purposes  of  Code  section  141.  to  include 
any  original  investigation  for  the 
advancement  of  scientific  knowledge 
not  having  a  specific  commercial 
objective. 

6.  Exception  for  general  public  use. 
The  proposed  regulations  contain 
detailed  quantitative  rules  for 
determining  when  use  of  financed 
property  by  a  nongovemmentai  person 
is  disregarded  because  the 
nongovernmental  person  is  treated  as 
using  the  property  as  a  member  of  the 
general  public.  The  proposed 
regulations  also  provide  that  use  bv  a 
nongovemmentai  person  of  financed 
property  is  not  treated  as  general  public 
use  if  the  property  provides  a  significant 
economic  benefit  to  the 
nongovemmentai  person  because  it  is 
functionally  and  integrally  related  to 
other  property  used  by  the 
nongovemmentai  person. 

Commentators  suggested  that  the 
quantitative  rules  for  defining  general 
public  use  should  be  deleted,  because 
they  are  not  sufficiently  flexible  to 
accommodate  the  wide  variety  of  state 
and  local  government  financings  and 
because  they  disproportionately  affect 
small  local  governments. 

The  final  regulations  largely  delete 
the  quantitative  approach  in  the 
proposed  regulations  for  general  public 
use.  Instead,  the  final  regulations  adopt 
a  more  qualitative  test  focusing  on 
whether  financed  property  is  intended 
to  be  available  and  in  fact  is  reasonably 
available  for  use  on  the  same  basis  bv 
natural  persons  not  engaged  in  a  trade 
or  business.  This  approach  is  more 
consistent  with  the  requirement  in  Code 
section  141  that  any  activity  carried  on 
by  a  person  that  is  not  a  natural  person 
is  treated  as  a  trade  or  business  activity. 
Because  the  final  regulations  generally 
do  not  treat  mere  economic  benefit  as 
private  business  use.  the  rules  for 
functionally  and  integrally  related 
property  are  deleted.  In  light  of  this 
narrower  definition  of  private  business 
use.  the  special  system  improvement 
mles  have  also  been  deleted.  The  final 
regulations  retain  the  mle  in  the 
proposed  regulations  that  use  under  an 
arrangement  that  conveys  priority  rights 
is  not  used  on  the  same  basis  as  the 
general  public  and  clarifies  that  an 
arrangement  for  long-term  use  (defined 
as  more  than  180  days)  is  not  treated  as 
general  public  use.  The  final  regulations 
provide  that  use  of  financed  property  by 
a  nongovemmentai  person  that  is  not 
general  public  use  is  not  necessarily 
private  business  use.  Under  the 
approach  taken  in  the  final  regulations. 


the  definition  of  general  public  use  is 
significant  for  determining  when 
economic  benefit  alone  can  give  rise  to 
private  business  use  and  for 
determining  the  permitted  terms  of 
short-term  arrangements  that  are  not 
treated  as  private  business  use. 

7.  Exceptions  for  short-term 
arrangements.  The  proposed  regulations 
provide  that  a  lease  or  similar 
arrangement  that  has  a  term  of  1  year  or 
less  and  that  is  not  renewed  or 
renewable  is  generally  disregarded. 
Commentators  suggested  that  longer 
term  arrangements  should  be 
disregarded 

The  final  regulations  provide  different 
exceptions  for  various  short-term 
contracts.  The  exceptions  for  short-term 
contracts  are  based  on  a  hierarchy 
depending  on  how  broadly  contracts 
vk-ith  the  same  terms  are  offered  to  other 
users.  Under  this  approach,  a  contract 
that  is  available  to  the  general  public 
may  have  a  term  up  to  180  davs;  a 
contract  not  treated  as  general  public 
use.  but  offered  on  the  basis  of  generally 
applicable  or  uniformly  applied  rates, 
may  have  a  term  of  up  to  90  days;  and 
a  specially  negotiated  contract  that 
provides  fair  market  value 
compensation  may  have  a  term  of  up  to 
30  days.  In  each  case,  the  exception 
applies  only  if  the  property  is  not 
financed  for  a  principal  purpose  of 
providing  that  property  for  use  by  the 
nongovemmentai  person  entering  into 
the  contract.  The  final  regulations  delete 
the  1-year  exception  for  non-renewable 
short-term  contracts  because  the  final 
regulations  adopt  a  more  flexible  mle 
for  measuring  private  business  use,  as 
discussed  below. 

8.  Exception  for  temporary  use  by 
developers.  The  proposed  regulations 
provide  an  exception  for  temporary'  use 
by  a  developer  of  an  improvement  that 
carries  out  an  essential  governmental 
function  during  an  initial  development 
period  not  exceeding  3  years. 

Commentators  suggested  that  the  3- 
year  limitation  on  the  exception  is  too 
short  for  many  developments  and  that  a 
requirement  that  development  proceed 
with  reasonable  speed  should  suffice. 

The  final  regulations  largely  adopt 
this  comment  This  approach  focuses 
more  on  whether  financed  property 
serving  an  essential  governmental 
function  is  transferred  to  a 
governmental  person  with  reasonable 
speed  than  on  a  specific  time  frame  for 
development  of  the  property  benefited 
by  the  improvement. 

9.  Exceptions  for  incidental  use  and 
qualified  improvements  The  final 
regulations  remove  certain  conditions  to 
exceptions  for  incidental  use  and 
qualified  improvements. 
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10.  Measurement  of  private  business 
use.  The  proposed  regulations  generally 
provide  that  private  business  use  is 
measured  on  an  annual  basis,  except  for 
private  business  use  of  output  facilities. 
Conimentators  suggested  that  private 
business  use  should  be  measured  on  an 
average  or  cumulative  basis  over  the 
term  of  an  issue.  The  final  regulations 
largely  adopt  the  suggestion  that  private 
business  use  should  be  measured  over 
the  term  of  an  issue.  In  general,  the 
percentage  of  private  business  use  of 
financed  property  is  determined 
according  to  the  average  annual  private 
business  use  of  that  property  over  the 
measurement  period.  The  measurement 
period  begins  on  the  later  of  the  issue 
date  of  the  issue  or  the  date  the  property 
is  placed  in  service  and  ends  on  the 
earlier  of  the  last  date  of  the  reasonablv 
expected  economic  hfe  of  the  property 
or  the  latest  maturity  date  of  any  bond 
of  the  issue.  For  certain  bonds  that  are 
issued  in  contemplation  of  refinancing, 
such  as  bond  anticipation  notes,  the 
measurement  period  is  based  on  the 
final  maturity  date  of  any  bond  of  the 
refunding  issue.  Under  an  anti-abuse 
rule,  however,  if  an  issuer  extends  the 
term  of  an  issue  for  a  principal  purpose 
of  increasing  the  permitted  amount  of 
private  business  use,  the  Commissioner 
may  determine  the  amount  of  private 
business  use  according  to  the  greatest 
percentage  of  private  business  use  in 
any  1-year  period.  Further,  if  an  issuer 
reasonably  expects  on  the  issue  date 
that  bonds  will  be  redeemed  before  the 
final  maturity  of  the  issue  because  of  a 
deliberate  action,  the  measurement 
period  ends  on  the  reasonably  expected 
date  of  redemption.  In  addition,  for 
arrangements  that  result  in  ownership  of 
financed  property  by  a 
nongovernmental  person,  the  amount  of 
private  business  use  is  the  greatest 
percentage  of  private  business  use  in 
any  1 -year  period. 

This  approach  of  looking  to  the 
average  amount  of  private  business  use 
over  the  expected  economic  life  of 
financed  property  is  more  consistent 
with  the  approach  adopted  for 
measuring  private  payments  and 
security,  which  also  in  effect  looks  over 
the  term  of  an  issue.  This  approach  also 
provides  issuers  with  significantly 
greater  flexibility  to  spread  out  de 
minimis  private  business  use  over  the 
term  of  an  issue. 

The  final  regulations  adopt  the 
measurement-over-the-term  rule  for 
private  business  use,  however,  only  for 
piuposes  of  determining  whether  an 
issue  has  no  more  than  the  permitted 
amount  of  private  business  use  (that  is, 
in  most  cases,  the  10  percent  threshold) 
This  general  approach  reflects  the  view 


that  adoption  of  the  measurement-over- 
the-term  rule  for  purposes  other  than 
the  de  minimis  rules  would  be  unduly 
complex  to  administer  and  could  distort 
the  economic  substance. 

This  general  approach  also  simplifies 
the  regulations  by  providing  a  single 
rule  for  measuring  private  business  use 
that  appUes  to  both  output  facilities  and 
other  governmental  facihties.  The  final 
regulations  reflect  the  view  that  all 
governmental  facilities  generally  would 
benefit  from  more  flexible  private 
business  use  measurement  rules. 

11.  Determining  average  use  within  an 
annual  period.  The  proposed 
regulations  generally  provide  that  the 
average  amount  of  private  business  use 
within  a  year  is  based  on  the  amount  of 
time  financed  property  is  actually  used 
for  private  business  use  as  a  percentage 
of  total  time  for  all  actual  use,  provided 
that  significant  differences  in  fair 
market  value  of  different  times  of  use 
must  be  taken  into  account. 

Some  commentators  suggested  that 
the  average  amount  of  private  business 
use  should  be  based  on  a  comparison  of 
time  of  private  business  use  to  time  the 
financed  property  is  available  for  use. 
not  to  time  it  is  actually  used. 

The  final  regulations  continue  to 
determine  private  business  use  for 
certain  purposes  as  a  percentage  of 
actual  use.  This  method  more  accurately 
reflects  economic  substance.  The  final 
regulations  also  clarify  that,  in  certain 
cases,  the  determination  of  fair  market 
value  of  private  business  use  must  take 
into  account  the  amount  of  private 
payments  for  that  use. 

D.  Section  1.141-4    Private  security  or 
payment  test. 

1.  Payments  not  directly  made  by 
private  business  users.  The  proposed 
regulations  provide  that  payments  made 
with  respect  to  property  used  for  a 
private  business  use  are  taken  into 
account  under  the  private  payment  test, 
even  if  not  made  by  persons  that  are 
private  business  users  of  proceeds. 
Commentators  suggested  that  payments 
by  persons  that  are  not  private  business 
users  should  be  taken  into  account  only 
if  they  can  be  imputed  to  a  private 
business  user  of  proceeds. 

The  final  regulations  retain  the 
general  rule  in  the  proposed  regulations 
but  clarify  that  only  payments  made  for 
the  period  of  private  business  use  are 
taken  into  account.  The  definition  of 
private  business  use  in  the  final 
regulations  narrows  the  application  of 
this  general  rule. 

2.  Allocation  of  private  payments  to 
different  sources  of  funding.  The 
proposed  regulations  provide  that  a 
payment  from  a  private  business  user  of 


property  may  be  allocated  first  to  repay 
any  costs  of  the  property  paid  by  the 
issuer  from  a  source  other  than  a 
borrowing  ("equity").  The  proposed 
regulations  also  provide,  however,  that, 
if  a  payment  is  made  for  property 
financed  with  two  or  more  issues 
(including  issues  that  are  not  tax- 
exempt),  the  payment  must  be  allocated 
among  those  issues  according  to  the 
relative  amount  of  proceeds  of  those 
issues  used  to  finance  the  property. 
Commentators  generally  favored  the 
rule  permitting  allocations  first  to 
equity,  but  suggested  that  the  same  rule 
should  apply  to  costs  financed  with 
taxable  bonds. 

The  final  regulations  provide  a  more 
general  facts  and  circumstances  test  for 
the  allocation  of  private  payments  that 
looks  to  the  nexus  between  the  private 
payment  and  both  the  property  financed 
and  the  source  of  funding.  Thus,  under 
the  approach  of  the  final  regulations, 
allocations  of  private  payments  first  to 
equity  before  other  sources  of  funding 
are  generally  permitted  only  to  the 
extent  that  there  is  a  specific  nexus 
between  the  payment  and  a  prior 
expenditure.  The  final  regulations  do 
not  adopt  the  recommendation  that 
issuers  also  be  permitted  in  all  cases  to 
allocate  private  payments  first  to 
repayment  of  taxable  bonds,  but  treat 
the  obligation  to  pay  debt  service  in 
future  years  under  the  taxable  debt  as 
establishing  a  nexus  to  future  private 
payments.  The  final  regulations  retain 
the  rule  that  allocations  of  private 
payments  among  issues  according  to 
relative  amounts  of  those  sources  of 
funding  that  are  expended  on  the 
property  is  generally  appropriate,  but 
the  final  regulations  provide  issuers 
with  more  flexibility  to  match  these 
allocations  to  debt  service  payments 
associated  with  various  sources  of 
funding. 

3.  Allocation  of  private  security 
among  issues.  The  proposed  regulations 
provide  that,  for  bonds  other  than  parity 
bonds,  property  or  pajmients  securing 
more  than  one  issue  must  be  fully 
allocated  to  each  issue  under  the  private 
security  test.  Commentators  suggested 
that  the  rule  for  allocation  of  private 
secxirity  among  issues  should 
reasonably  reflect  foreclosure  and 
default  scenarios  under  the  bond       * 
documents.  The  final  regulations  in 
general  adopt  this  comment. 

4.  Limitations  on  private  security.  The 
proposed  regulations  provide  that  any 
property  that  is  used  for  a  private 
business  use  is  taken  into  account  under 
the  private  security  test  if  it  secures 
payment  of  debt  service  on  an  issue. 

The  final  regulations  provide  that 
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only  financed  property  and  property 
that  is  provided  directly  or  indirectly  by 
a  nongovernmental  person  that  is 
treated  as  a  user  of  proceeds  are  taken 
into  account  under  the  private  security 
test. 

5.  Exception  for  generally  applicable 
taxes.  The  proposed  regulations  contain 
specific  rules  for  when  a  special 
agreement  with  respect  to  a  generally 
applicable  tax  may  cause  tax  payments 
to  be  treated  as  private  payments. 

In  response  to  comments,  the  final 
regulations  are  more  flexible  for 
arrangements  that  reduce  the  amount  of 
tax  paid  and  permit  a  wider  range  of  tax 
equivalency  payments.  The  final 
regulations  also  clarify  that  an 
impermissible  agreement  entered  into 
by  one  taxpayer  does  not  affect  whether 
payments  made  by  other  taxpayers  are 
treated  as  generally  apphcable  taxes. 

E.  Section  1.141-5    Private  loan 
financing  test. 

J.  Definition  of  proceeds  for  purposes 
of  the  private  loan  financing  test.  The 
proposed  regulations  provide  that  the 
private  loan  financing  test  is  met  if  more 
than  the  lesser  of  5  percent  of  the 
"proceeds"  or  $5  million  of  "sale 
proceeds"  is  used  to  make  or  finance 
loans  to  nongovenunental  persons. 
Commentators  suggested  that  the 
definition  of  proceeds  for  purposes  of 
the  test  should  be  consistent. 

The  final  regulations  apply  the 
general  private  activity  bond  definition 
of  "proceeds"  to  both  parts  of  the  test. 
This  approach  reflects  the  view  that 
investment  proceeds  that  are  used  to 
make  or  finance  loans  should  be  taken 
into  account  in  determining  whether  the 
private  loan  financing  test  is  met. 

2.  Requirements  for  the  "tax 
assessment  loan"  exception.  The 
proposed  regulations  provide  that  a 
number  of  special  requirements  apply  to 
the  exception  in  Code  section  141(c)(2) 
from  the  private  loan  financing  test  for 
loans  that  enable  the  borrower  to 
finance  a  governmental  tax  or 
assessment  of  general  application  for  a 
specific  essential  governmental 
function.  Commentators  suggested  that 
these  requirements  would  improperly 
restrict  traditional  special  tax  and 
assessment  tax-exempt  financing  for 
governmental  infrastructure  in  some 
states. 

In  general,  special  state  law 
restrictions  (for  example,  state 
constitutional  limitations  on  issuing 
general  obligation  bonds)  should  not 
necessarily  foreclose  state  and  local 
governments  from  access  to  tax-exempt 
financing  for  traditional  governmental 
infrastructure  projects.  Accordingly,  the 
final  regulations  relax  the  requirements 


for  the  tax  assessment  bond  exception. 
The  requirement  that  a  tax  or 
assessment  of  general  application  be 
proportionate  to  the  benefit  to  the 
taxpayer  is  deleted.  Further,  the 
definition  of  improvements  that  serve 
essential  governmental  functions  is 
expanded.  Under  the  new  definition,  all 
improvements  to  utilities  and  systems 
that  are  owned  by  a  govenunental 
person  and  that  are  available  for  use  by 
the  general  public  serve  essential 
governmental  functions  for  this 
purpose.  In  addition,  the  final 
regulations  provide  that  guarantees 
provided  by  persons  treated  as 
borrowers  in  most  cases  will  not  cause 
taxes  or  assessments  to  fail  to  qualify  for 
the  tax  assessment  bond  exception. 

F.  Section  1.141-6     Allocation  and 
accounting  rules. 

1.  Allocations  of  proceeds  to 
expenditures.  The  proposed  regulations 
in  genferal  provide  that  proceeds  must 
be  allocated  to  expenditures 
consistently  for  private  activity  bond 
purposes  and  arbitrage  purposes 
Commentators  suggested  that,  in  light  of 
the  different  purposes  of  the  private 
activity  bond  rules  and  the  arbitrage 
rules,  this  consistency  should  not  be 
required. 

The  final  regulations  continue  the 
approach  of  the  proposed  regulations. 
Final  regulations  are  also  adopted  under 
Code  section  148  clarifying  that 
allocations  of  proceeds  to  expenditures 
for  both  purposes  must  be  made  by  a 
definite  time  (in  no  event  later  than  the 
date  that  rebate  is,  or  would  be,  due). 

2.  Other  allocation  rules.  The 
proposed  regulations  contain  detailed 
rules  in  §§  1.141-1  and  1.141-6  for 
allocations  of  proceeds  and  bonds, 
including  rules  for  mixed  use  facilities 
and  partnerships. 

The  final  regulations  reserve  these 
provisions.  The  IRS  and  Treasury  are 
considering  more  flexible  rules  to 
accommodate  public/private 
partnerships. 

G.  Section  1.141-7     Special  rules  for 
output  contracts. 

The  proposed  regulations  contain 
detailed  rules  in  §  1.141-7  for 
determining  the  private  business  use 
and  private  payments  resulting  from 
output  contracts. 

Regulatory  changes  are  dramatically 
affecting  the  electric  power  industry.  In 
order  to  further  consider  the  issues 
raised  by  these  changes,  the  final 
regulations  reserve  this  section.  The 
final  regulations,  however,  otherwise 
apply  to  bonds  issued  to  finance  output 
facilities. 


H.  Section  1.141-8    $15  million 
limitation  for  output  facilities. 

Clarification  of  computation  of 
nonqualified  amount.  The  proposed 
regulations  provide  guidance  on  the 
special  $15  million  limitation  on  output 
facilities  of  Code  section  141(b)(4).  The 
final  regulations  reserve  this  section. 

I.  Section  1.141-12     Remedial  actions. 

J   Remedial  actions  generally.  The 
proposed  regulations  provide  that  an 
action  that  causes  the  private  business 
tests  or  the  pnvate  loan  financing  test  to 
be  met  is  not  treated  as  a  deliberate 
action  if  the  issuer  takes  an  appropriate 
remedial  action. 

The  final  regulations  clarify  that  a 
remedial  action  affects  only  compliance 
with  the  private  activity  bond  rules 
relating  to  use  of  proceeds  and  does  not 
affect  compliance  with  rules  relating  to 
security  or  payment.  This  clarification  is 
important  for  purposes  of  determining 
the  amount  of  "nonqualified  bonds" 
with  respect  to  which  a  remedial  action 
must  be  taken. 

2.  Relationship  of  disposition 
proceeds  and  remedial  actions.  The 
proposed  regulations  contain  separate 
rules  for  use  of  proceeds  derived  from 
the  disposition  of  bond-financed 
property  ("disposition  proceeds")  and 
remedial  actions.  Commentators 
suggested  that  the  relationship  between 
the  disposition  proceeds  rules  and  the 
remedial  action  rules  should  be  clarified 
and  that,  in  particular,  additional  rules 
should  be  provided  indicating  when  it 
is  appropriate  to  treat  an  issue  as 
financing  disposition  proceeds  rather 
than  the  transferred  property. 

The  final  regulations  take  the  view 
that,  if  an  issuer  disposes  of  bond- 
financed  property,  it  is  generally 
appropriate  under  Code  section  141  for 
the  Commissioner  to  treat  the  issue  as 
financing  either  the  transferred  property 
or  the  disposition  proceeds.  This  is 
because  any  disposition  of  bond- 
financed  property  has  the  potential  to 
transfer  the  benefits  of  tax-exempt 
financing  to  the  purchaser,  and  the 
private  activity  bond  rules  extend  to 
transactions  that  have  significant 
potential  to  transfer  these  benefits,  as 
well  as  transactions  that  actually 
transfer  these  benefits.  .\s  a  matter  of 
administrative  convenience,  however, 
the  final  regulations  in  certain  ca.ses 
permit  an  issuer  to  choose  to  treat  an 
issue  as  financing  either  the  transferred 
property  or  the  disposition  proceeds. 
provided  that  certain  conditions  are  met 
that  protect  against  abuse.  The  final 
regulations  accordingly  treat  the 
disposition  proceeds  rules  as  conditions 
to  taking  certain  remedial  actions.  For 
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example,  in  order  for  an  issue  to  be 
eligible  for  a  remedial  action,  the 
disposition  proceeds  of  an  issue  must 
generally  be  treated  as  proceeds  for 
purposes  of  the  arbitrage  regulations. 

3.  Conditions  to  taking  a  remedied 
action.  The  proposed  regulations 
provide  that  an  issuer  may  take  a 
remedial  action  to  prevent  bonds  of  an 
issue  from  becoming  private  activity 
bonds  only  if  it  made  certain  covenants 
and  certifications  on  the  issue  date. 
Commentators  suggested  that  these 
specific  requirements  should  be  deleted 
because  they  are  unnecessary  in  light  of 
standard  industry  practice  to  require 
similar  covenants  and  certifications 
The  final  regulations  adopt  this 
comment. 

4.  Maturity  limitations  and  remedial 
actions.  The  proposed  regulations 
provide  that  an  issuer  cannot  take 
advantage  of  certain  favorable  niles 
involving  disposition  proceeds  if  the 
weighted  average  maturity  of  an  issue  is 
greater  than  120  percent  of  the 
economic  life  of  the  financed  property. 
Commentators  suggested  that  use  of  this 
120  percent  maturity  limitation  as  a 
condition  to  favorable  treatment  in 
taking  remedial  actions  is  burdensome 
for  issuers  of  governmental  bonds. 

The  final  regulations  provide  that  an 
issue  is  eligible  for  the  remedial  action 
rules  only  if  the  term  of  the  issue  is  not 
longer  than  is  reasonably  necessary  for 
the  governmental  purposes  of  the  issue. 
To  determine  whether  the  term  of  an 
issue  is  unreasonably  long,  the  final 
regulations  adopt  the  same  standard  that 
is  used  for  purposes  of  determining 
whether  replacement  proceeds  arise 
because  the  term  of  an  issue  is 
unreasonably  long  under  §  1.148- 
1(c)(4).  This  standard  provides  that  the 
120  percent  maturity  limitation  is  a  safe 
harbor,  rather  than  a  requirement  in  all 
cases. 

5.  Special  rules  for  identifying 
disposition  proceeds.  Under  the 
proposed  regulations,  many  of  the  rules 
for  remedial  actions  depend  on 
identification  of  disposition  proceeds. 
The  final  regulations  clarify  how 
disposition  proceeds  are  to  be  allocated 
to  an  issue  when  the  transferred 
property  has  been  financed  with 
different  sources  of  funding.  In  general, 
the  final  regulations  provide  that 
disposition  proceeds  shuuld  be 
allocated  first  to  the  outstanding  bonds 
that  financed  the  property  (both  tax- 
exempt  and  taxable)  in  propo.rtion  to  the 
outstanding  principal  amounts  of  those 
outstanding  bonds  Only  amounts  in 
excess  of  these  outstanding  principal 
amounts  may  be  allocated  to  other 
sources  of  funding,  such  as  equity  of  an 


issuer  or  bonds  that  are  no  longer 
outstanding. 

6.  Redemption  and  defeasance  as 
remedial  actions.  The  proposed 
regulations  generally  provide  that 
redemption  and  defeasance  of 
nonqualified  bonds  are  permitted 
remedial  actions.  In  cases  where  the 
disposition  is  exclusively  for  cash,  only 
the  disposition  proceeds  need  to  be 
used  to  redeem  or  defease  bonds;  in 
other  cases,  the  entire  amount  of 
nonqualified  bonds  is  required  to  be 
redeemed  or  defeased.  The  proposed 
regulations  also  provide,  however,  that 
defeasance  of  bonds  to  a  date  that  is 
more  than  six  months  from  the  date  of 
a  deliberate  action  is  permitted  only  if 
the  possibility  of  a  disposition  was 
remote  as  of  the  issue  date  of  the  bonds. 
Commentators  suggested  that  this 
special  fimitation  should  be  deleted 
because  the  remoteness  standard  is 
vague  and  would  require  governmental 
issuers  to  use  special  call  provisions 
that  would  substantially  i.icrease 
borrowing  costs 

The  final  regulations  delete  the 
"remote  possibiHty"  limitation  on  use  of 
defeasance  as  a  remedial  action.  Instead, 
the  final  regulations  permit  defeasance 
as  a  remedial  action  only  if  the  first  call 
date  of  the  nonqualified  bonds  is  not 
greater  than  IOV2  years  from  the  issue 
date.  This  limitation  presents  an 
administrable  standard  that  will  not 
unduly  interfere  with  customary 
financing  practices  of  state  and  local 
governments,  while  at  the  same  time 
preventing  improper  use  of  defeasance 
as  a  remedial  action  for  bonds  that 
cannot  be  called  for  an  extended  period 
of  time. 

7.  Alternative  qualifying  use  of  a 
facility  as  a  remedial  action.  The 
proposed  regulations  provide  that 
alternative  qualifying  use  of  a  bond- 
financed  facility  is  a  permitted  remedial 
action  if  the  facility  is  used  in  a  manner 
that  meets  the  requirements  for  any  type 
of  qualified  private  activity  bonds  and 
the  bonds  are  treated  as  reissued  as  of 
the  date  of  the  deliberate  action  for 
purposes  of  the  tax-exempt  bond  rules 
concerning  use  of  bond-financed 
property.  Commentators  suggested  that 
for  purposes  of  determining  whether 
bonds  that  are  treated  as  reissued  as  of 
the  date  of  the  deliberate  action  satisf\' 
all  of  the  applicable  requirements  for 
qualified  bonds,  the  rules  contained  in 
Code  section  146  relating  to  volume  cap 
and  the  rules  contained  in  Code  sections 
55  and  57  should  not  apply 
Commentators  also  suggested  that  the 
regulations  should  clarify  whether  anv 
limitations  are  placed  on  an  issuer's  use 
of  disposition  proceeds  when  it  chooses 
to  use  this  remedial  action. 


The  final  regulations  provide  that,  in 
order  to  qualify  for  this  remedial  action, 
an  issuer  must  deposit  any  disposition 
proceeds  that  it  receives  into  a  yield- 
restricted  escrow  to  pay  the 
nonqualified  bonds.  This  requirement  is 
different  than  the  defeasance  remedial 
action,  because  an  issuer  is  permitted  to 
leave  bonds  outstanding  imtil  maturity 
(rather  than  the  first  call  date)  and  is  not 
subject  to  the  special  10  V2-year  call 
protection  limitation  on  the  defeasance 
remedial  action.  Also,  if  an  issuer 
chooses  to  use  this  rule,  it  may  receive 
compensation  in  installments  and  use 
any  payments  received  either  to  pay 
debt  service  or  to  deposit  into  a  yield- 
restricted  escrow  to  pay  debt  service. 
This  requirement  is  appropriate  because 
it  establishes  the  necessary  nexus 
between  the  new  user  and  the 
nonqualified  bonds.  In  effect,  the  new 
user  is  treated,  as  far  as  is  reasonably 
practicable,  as  if  it  were  the  conduit 
borrower  of  tlie  bond  proceeds. 

The  final  regulations  also  clarify  that, 
for  purposes  of  determining  whether 
nonqualified  bonds  that  are  deemed  to 
be  reissued  meet  all  of  the  requirements 
for  qualified  private  activity  bonds,  the 
law  in  effect  on  the  date  of  the 
deliberate  action  applies.  The  final 
regulations  do  not  adopt  the  suggestion 
that  the  rules  contained  in  Code  section 
146  relating  to  volume  cap  and  the  rules 
contained  in  Code  sections  55  and  57 
should  not  apply.  The  IRS  and  Treasiuy 
are  issuing  a  revenue  procedure 
(discussed  in  paragraph  10  below)  to 
address  the  change  in  status  of  bonds 
from  governmental  bonds  to  qualified 
private  activity  bonds  and  the 
application  of  the  alternative  minimum 
tax  provisions.  The  final  regulations 
provide  that  the  rules  contained  in  Code 
section  147(d)  relating  to  the  acquisition 
of  existing  property  do  not  apply  to  this 
remedial  action. 

8.  Nonqualified  bonds.  The  proposed 
regulations  permit  an  issuer  to  take  a 
remedial  action  with  respect  to  a 
portion  of  the  bonds  of  an  issue,  rather 
than  the  entire  issue.  In  general,  the 
proposed  regulations  require  that  these 
■'nonqualified  bonds"  "be  a  pro  rata 
portion  (among  the  maturities)  of  the 
outstanding  bonds  of  an  issue. 
Commentators  suggested  that  issuers 
should  have  greater  flexibility  to 
allocate  uses  of  proceeds  to  bonds  when 
a  deliberate  action  occurs. 

The  final  regulations  permit  an  issuer 
to  redeem  or  defease  bonds  with  longer 
maturities  than  the  nonqualified  bonds 
in  a  remedial  action,  but  in  generpl 
continue  to  require  that  nonqualified 
bonds  be  identified  on  a  pro  rata  basis. 
Issuers  have  significant  flexibility  to 
allocate  bonds  of  an  issue  to  separate 
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purposes  on  or  before  the  issue  date 
under  §1.150-l(c)(3). 

Under  the  final  regulations,  the 
percentage  of  outstanding  bonds  that  are 
nonquaUfied  bonds  is  equal  to  the 
highest  percentage  of  private  business 
use  in  any  1-year  period  commencing 
with  the  deliberate  action. 

9.  Effect  of  deliberate  actions  and 
remedial  actions  on  bonds  that  have 
been  advance  refunded.  The  proposed 
regulations  do  not  specifically  address 
how  deliberate  actions  and  remedial 
actions  affect  bonds  that  have  been 
advance  refunded.  Commentators 
suggested  that  a  deliberate  action  should 
not  affect  the  status  of  an  advance 
refunded  bond  under  Code  section  141. 

The  final  regulations  provide  that  a 
remedial  action  taken  with  respect  to 
advance  refimding  bonds 
proportionately  "cures"  the  bonds  that 
have  been  advance  refunded. 

W.  Remedial  payment  revenue 
procedure.  The  preamble  to  the 
proposed  regulations  indicates  that  the 
IRS  and  Treasury  are  considering 
issuance  of  a  revenue  procedure 
pursuant  to  which  an  issuer  may  request 
a  closing  agreement  with  respect  to 
outstanding  bonds.  Under  the  closing 
agreement,  the  issuer  would  make  a 
payment  to  the  IRS  to  prevent  the 
interest  on  bonds  from  being  includible 
in  gross  income  of  bondholders  as  a 
result  of  a  deliberate  action  that  results 
in  satisfaction  of  the  private  activity 
bond  test.  In  general,  the  payment 
would  be  based  on  the  difference 
between  applicable  federal  rates  for 
taxable  and  tax-exempt  obligations.  The 
preamble  to  the  proposed  regulations 
indicates  that  this  revenue  procedure  is 
being  considered  in  lieu  of  permitting 
defeasance  as  a  remedial  action. 
Commentators  generally  favored  the 
publication  of  such  a  revenue  procedure 
but  suggested  that  it  should  apply  in 
addition  to  defeasance  as  a  remedial 
action. 

Commentators  also  suggested  that  an 
issuer  should  be  permitted  to  make  a 
payment  to  the  IRS  in  those  cases  where 
the  bonds  were  issued  as  governmental 
bonds,  the  interest  on  which  was  not 
treated  as  an  item  of  tax  preference  for 
purposes  of  the  alternative  minimum 
tax  provisions,  but  the  bonds  become 
qualified  private  activity  bonds,  the 
interest  on  which  is  treated  as  an  item 
of  tax  preference  for  purposes  of  the 
alternative  minimum  tax  provisions  as  a 
consequence  of  a  remedial  action  taken 
by  the  issuer. 

The  IRS  and  Treasury-  are  issuing  a 
revenue  procedure  in  addition  to 
permitting  defeasance  as  a  remedial 
action.  Under  this  revenue  procedure 
the  amount  of  the  remedial  payment  is 


based  on  a  factor  that  roughly 
approximates  revenue  loss  to  the  United 
States  rather  than  the  difference 
between  taxable  and  tax-exempt 
applicable  federal  rates.  While  this 
approach  may  in  many  cases  require 
greater  remedial  payments  than  under 
the  approach  described  in  the  proposed 
regulations,  the  fluctuation  in  the 
difference  between  taxable  and  tax- 
exempt  applicable  federal  rates  would 
result  in  inconsistent  treatment  of 
issuers.  Further,  a  more  rigorous 
standard  for  determining  the  remedial 
payment  is  appropriate  because  the 
revenue  procedure  is  adopted  in 
addition  to  all  of  the  remedial  actions 
set  forth  in  the  final  regulations. 

In  response  to  comments,  this  revenue 
procedure  also  provides  that  an  issuer 
may  make  a  payment  to  prevent  the 
application  of  the  alternative  mmimum 
tax  provisions  to  interest  payable  on 
bonds  that  were  issued  as  governmental 
bonds  but,  as  a  consequence  of  a 
remedial  action  taken  by  an  issuer,  are 
qualified  private  activity  bonds  This 
approach  recognizes  the  difficulty  state 
and  local  government  issuers  may  have 
in  notif\ing  bondholders  of  this  change 
in  status. 

J.  Section  1.141-13     Refunding  issues. 

The  final  regulations  reserve  on  the 
treatment  of  refunding  bonds  under 
Code  section  141. 

K.  Section  1.141-14     Anti-abuse  rules. 

.Application  of  the  rule  to  override 
specific  tracing.  The  proposed 
regulations  provide  that  if  an  issuer 
enters  into  a  transaction  or  series  of 
transactions  with  a  principal  purpose  of 
transferring  to  nongovernmental  persons 
(other  than  as  members  of  the  general 
public)  significant  benefits  of  tax- 
exempt  financing  in  a  manner  that  is 
inconsistent  with  the  purposes  of  Code 
section  141.  the  Commissioner  may  take 
any  action  to  reflect  the  substance  of  the 
transaction  or  transactions. 

The  final  regulations  adopt  thi;  rule 
and  add  examples  to  clarify  that  it  may 
be  invoked  in  appropriate  cases  to 
override  specific  tracing  of  the  use  of 
proceeds. 

L.  Section  1.145-1     Special  rules  for 
qualified  501(c)(3)  bonds. 

3   Application  of  private  activity  bond 
rules  to  Code  section  1451  al  The 
proposed  regulations  provide  that  the 
regulations  under  Code  section  141 
interpreting  the  private  activity  bond 
tests  applv  for  purposes  of  Code  section 
145(a)(2]." 

The  final  regulations  in  general 
continue  this  approach  but  also  provide 
that  certain  provisions  under  Code 


section  141,  which  are  intended  to 
apply  only  to  governmental  programs, 
do  not  apply  to  qualified  501(c)(3) 
bonds.  The  final  regulations  also  clarify 
that  regulations  under  Code  section  141 
apply  in  the  same  manner  to  the 
owmership  test  of  Code  section  145(a)(1) 
and  to  the  modified  private  activitv 
bond  test  of  Code  section  145(a)(2). 

2.  Application  of  deliberate  action 
and  remedial  action  rules  to  other 
provisions  of  Code  section  145.  The 
proposed  regulations  provide  that  the 
deliberate  action  rules  of  §  1.141-2  and 
the  remedial  action  rules  of  §  1.141-12 
generally  apply  to  Code  section  145. 

The  final  regulations  do  not  applv  'o 
Code  sections  145(b).  (c).  or  (d).  The 
Si 50  million  limitation  on  bonds  other 
than  hospital  bonds  of  Code  sections 
145(b)  and  (c)  involves  a  number  of 
special  considerations,  which  the  IRS 
and  Treasury  believe  would  be  more 
appropriate  to  consider  in  a  project 
comprehensively  interpreting  the 
operation  of  the  special  volume  cap 
rules.  Similarly,  the  restrictions  on 
bonds  used  to  provide  residential  rental 
housing  for  family  units  of  Code  section 
145(d)  invohe  a  number  of  special 
considerations,  which  the  IRS  and 
Treasury  believe  would  be  more 
appropriate  to  consider  in  a  project 
comprehensively  interpreting  the 
special  rules  for  bonds  financing 
residential  rental  housing. 

M.  Special  rules  for  other  qualified 
bonds. 

1.  General  standard  for  compliance. 
The  proposed  regulations  provide  that 
the  requirements  for  qualified  bonds 
(other  than  qualified  501(c)(3)  bonds) 
generally  must  be  actually  met 
throughout  the  term  of  an  issue 
Commentators  suggested  that  this  rule 
should  be  deleted  because  the 
compliance  standard  for  each  type  of 
qualified  bond  should  be  separately 
considered  Other  commentators 
suggested  that  the  compliance  standard 
applicable  to  governmental  bonds, 
looking  to  reasonable  expectations  and 
dc^liberate  actions,  is  generally 
appropriate  for  Qualified  bonds. 

The  final  regulations  do  not  address 
the  general  compliance  standard  for 
qualified  bonds  (other  than  qualified 
501(c)(3)  bonds).  The  IRS  and  Treasury' 
believe  that  further  consideration 
should  be  given  to  whether  special  rules 
apply  to  different  types  of  qualified 
bonds.  .Accordingly,  the  final 
regulations  address  only  whether 
remedial  actions  may  be  taken  to 
prevent  certain  types  of  qualified  bonds 
from  failing  to  meet  requirements 
relating  to  use  of  proceeds.  Thus,  no 
implication  is  intended  that  the 
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measurement-over-the-term  rule  for 
private  business  use  under  Code 
sections  141  and  145  applies  in  any 
manner  to  other  qualified  bonds. 

2.  Remedial  actions  for  change  in  use. 
The  proposed  regulations  in  general 
provide  that,  if  an  action  results  in 
nonqualified  use  of  proceeds,  the 
remedial  actions  that  apply  to 
governmental  bonds  also  apply  to 
qualified  bonds.  The  permitted  remedial 
actions  include  redemption  and 
defeasance  of  bonds  and  alternative 
qualifying  use  of  a  facility. 

The  final  regulations  address  only 
whether  remedial  actions  may  be  taken 
for  exempt  facility  bonds  under  Code 
section  142  and  qualified  small  issue 
bonds  under  Code  section  144(a)  and 
with  respect  to  certain  provisions  of 
147.  The  final  regulations  continue  to 
provide  that  redemption  and  defeasance 
are  permitted  remedial  actions  for  these 
types  of  issues,  under  rules  that  are 
similar  to  the  remedial  action  rules  that 
apply  to  governmental  bonds.  The 
requirements  for  these  types  of  qualified 
bonds  focus  on  the  use  of  a  particular 
facility  for  a  particular  qualifying  use. 
and,  unlike  governmental  bonds  and 
quaUfied  501(c)(3)  bonds,  do  not 
generally  focus  on  the  status  of  the 
borrower.  For  this  reason,  the  final 
regulations  generally  do  not  permit  an 
issuer  of  exempt  facilitv  bonds  or 
quahfied  small  issue  bonds  to  take  a 
remedial  action  based  on  use  of 
disposition  proceeds.  Accordingly,  the 
final  regulations  clarify  that  the  amount 
of  bonds  required  to  be  redeemed  or 
defeased  under  a  remedial  action  is  not 
limited  to  the  amount  of  disposition 
proceeds.  For  administrative 
convenience,  however,  the  final 
regulations  permit  the  use  of  disposition 
proceeds  from  the  sale  of  personal 
property  that  is  incidental  to  a 
qualifying  facility  to  replace  the 
personal  property  that  is  sold.  The  final 
regulations  do  not  permit  alternative 
qualifying  use  of  a  facility  as  a  remedial 
action  for  e.xempt  facility  bonds  or 
qualified  small  issue  bonds. 

3.  Remedial  actions  for  failure  to 
spend  proceeds.  The  proposed 
regulations  provide  that  a  remedial 
action  may  be  taken  to  correct  a  failure 
to  spend  proceeds  as  required  under 
Code  sections  142  and  144  This  rule 
replaces  Rev.  Proc.  79-5.  1979-1  C.B. 
485.  and  Rev.  Proc.  81-22.  1981-1  C.B. 
692.  which  provide  guidance  on  how 
the  requirement  in  the  predecessor  to 
Code  section  142  that  substantially  all  of 
the  proceeds  be  spent  for  a  qualif\ing 
purpose  is  met  when  excess  bond 
proceeds  remain  on  hand  after 
acquisition  or  construction  has  been 
completed. 


The  final  regulations  clarify  that  the 
requirements  for  remedial  action  in  the 
case  of  failure  to  spend  proceeds  for  a 
qualifying  purpose  are  comparable  to 
the  requirements  for  remedial  action  in 
the  case  of  change  in  use  of  a  qualifying 
facility.  Accordingly,  the  final 
regulations  require  that  nonqualified 
bonds  must  be  redeemed  at  their  first 
call  date,  regardless  of  the  amount  of 
call  premium  that  is  required  to  be  paid, 
and  that  defeasance  is  permitted  only  if 
the  first  call  date  is  no  later  than  IOV2 
years  after  the  issue  date. 

4.  Refundings  of  qualified  bonds.  The 
final  regulations  reserve  on  the 
treatment  of  refundings  of  qualified 
bonds. 

N.  Section  1.150-4    Statutory  change  of 
use  rules  for  qualified  private  activity 
bonds. 

The  proposed  regulations  provide  that 
the  change  of  use  provisions  of  Code 
section  150(b)  apply  even  if  an  issuer 
takes  a  remedial  action  that  enables  an 
issue  of  qualified  private  activity  bonds 
to  continue  to  meet  use  of  proceeds 
requirements.  Commentators  suggested 
that  a  remedial  action  that  preserves  the 
tax-e.xempt  status  of  a  qualified  private 
activity  bond  should  also  prevent 
application  of  the  interest  deduction 
denial  and  imputed  unrelated  business 
income  provisions  of  Code  section 
150(b). 

The  final  regulations  more 
specifically  address  the  effect  of  each 
type  of  remedial  action  on  the 
application  of  the  Code  section  150(b) 
consequences.  In  general,  defeasance  of 
bonds  does  not  prevent  appUcation  of 
Code  section  150(b).  If  other  remedial 
actions  are  taken  promptly  after  the  date 
of  the  remedial  action,  however.  Code 
section  150(b)  does  not  apply. 

O,  Effective  dates. 

The  final  regulations  generally  apply 
to  bonds  issued  after  May  16,  1997.  To 
promote  compliance,  the  final 
regulations  generally  permit  elective, 
retroactive  application  of  the  regulations 
in  whole,  but  not  in  part,  to  outstanding 
issues.  In  addition,  the  final  regulations 
permit  elective,  retroactive  application 
to  outstanding  issues  of  any  of  the 
following  sections  of  the  regulations: 
§1.141-12  (the  remedial  action  rules); 
§1.141-3(b)U)  (the  management 
contract  rules);  and  §1.141-3(b)(6)  (the 
research  agreement  rules). 

Effect  on  Other  Documents 

In  part  because  the  existing  industrial 
development  bond  regulations  under 
§1.103-7  may  continue  to  apply  to 
refunding  bonds  issued  after  the 
effective  date  of  the  private  activity 


bond  regulations,  §1.103-7  is  not  being 
removed  from  the  Code  of  Federal 
Regulations. 

For  bonds  to  which  the  final 
regulations  apply,  the  following 
publications  are  obsolete: 
Notice  87-69,  1987-2  C.B.  378. 
Notice  89-9,  1989-1  C.B.  630. 

For  actions  that  occur  on  or  after  May 
16,  1997,  the  following  publications  are 
obsolete: 

Rev.  Proc.  93-17,  1993-1  C.B.  507. 
Rev.  Proc.  81-22,  1981-1  C.B.  692. 
Rev.  Proc.  79-5,  1979-1  C.B.  485. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
proposed  rulemaking  preceding  the 
regulations  was  issued  prior  to  March 
29,  1996.  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Michael  G.  Bailey. 
Loretta  J.  Finger,  and  Nancy  M. 
Lashnits,  Office  of  Assistant  Chief 
Counsel  (Financial  Institutions  and 
Products),  and  Linda  B.  Schakel  of  the 
Office  of  Tax  Legislative  Counsel. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

.Authoritv:  26  U.S.C.  7805  *   *    * 
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Section  1.148-6  also  issued  under  26 
U.S.C.  148(0,  (g).  and  (i).  *   *   * 

Section  1.150-4  also  issued  under  26 
U.S.C.  150(c)(5).  *    *    * 

Par.  2.  The  center  heading  immediately 
preceding  §1  141-1  is  revised  to  read  as 
follows: 

Tax  Exemption  Requirements  for  State 
and  Local  Bonds 

Par.  3.  Section  1.141-1  is  revised. 

§1.143-1    [Redesignated  as  §1.7703-1] 

Par.  4.  Section  1.143-1  is 
redesignated  as  §1.7703-1. 

§1.144-3    [Removed] 

Par.  5.  Section  1.144-3  is  removed. 

Par.  6.  Sections  1.141-0  and  1.141-2 
through  1.141-16  are  added. 

The  revised  and  added  sections  read 
as  follows: 

§1.141-0    Table  of  contents. 

This  section  lists  the  captioned 
paragraphs  contained  in  §§  1.141-1 
through  1.141-16. 

§1.141-1     Definitions  and  rules  ofgeneml 
application. 

(a)  In  general. 

(b)  Certain  general  definitions. 

(c)  Elections. 

(d)  Related  parties. 

§1.141-2    Private  activity  bond  tests. 

(a)  Overview. 

(b)  Scope.  Y 

(c)  General  definition  of  private  activity 
bond. 

(d)  Reasonable  expectations  and  deliberate 
actions. 

(1)  In  general. 

(2)  Reasonable  expectations  test. 

(3)  Deliberate  action  defined. 

(4)  Special  rule  for  dispositions  of  personal 
profjerty  in  the  ordinary  course  of  an 
established  governmental  program. 

(5)  Special  rule  for  general  obligation  bond 
programs  that  finance  a  large  number  of 
separate  purposes. 

(e)  When  a  deliberate  action  occurs. 
(0  Certain  remedial  actions. 

(g)  Examples. 

^  1.141-3     Definition  of  private  business  use. 

(a)  General  rule 

(1)  In  general. 

(2)  Indirect  use. 

(3)  .Aggregation  of  private  business  use 

(b)  Types  of  private  busmess  use 
arrangements. 

(1)  In  general. 

(2)  Ownership. 

(3)  Leases. 

(4)  Management  contracts. 

(5)  Output  contracts. 

(6)  Research  agreements. 

(71  Other  actual  or  beneficial  use 

(c)  Exception  for  general  public  use. 

(1)  In  general. 

(2)  Use  on  the  same  basis. 

(3)  Long-term  arrangements  not  treated  as 
general  public  use. 


(4)  Relation  to  other  use. 

(d)  Other  exceptions. 

(1)  Agents. 

(2)  Use  incidental  to  financing 
arrangements. 

(3)  Exceptions  for  arrangements  other  than 
arrangements  resulting  in  ownership  of 
financed  property  by  a  nongovernmental 
person. 

(4)  Temporary  use  by  developers 

(5)  Incidental  use. 

(6)  Qualified  improvements 

(e)  Special  rule  for  tax  assessment  bonds. 

(f)  Examples. 

(g)  Measurement  of  private  busmess  use 
(1)  In  general. 

(2]  Measurement  period. 

(3)  Determining  average  percentage  of 
private  business  use 

(4)  Determining  the  average  amount  of 
private  business  use  for  a  1-vear  period 

(5)  Common  areas. 

(6)  .Allocation  of  neutral  costs. 

(7)  Commencement  of  measurement  of 
private  business  use. 

(8)  Examples 

§1.141-4     Private  security  or  payment  test. 

(a)  General  rule. 

(1)  Private  security  or  pavraent 

(2)  Aggregation  of  private  pa_\Tnents  and 
security, 

(3)  Underlying  arrangement 

(b)  Measurement  of  private  payments  and 
security. 

(1) Scopw 

(21  Present  value  measurement. 

(c)  Private  pavTnents. 

(1)  In  general. 

(2)  Payments  taken  into  account. 

(3)  Allocation  of  payments. 

(d)  Private  security. 

(1)  In  general. 

(2)  Security  taken  into  account, 

(3)  Pledge  of  unexpended  proceeds, 

(4)  Secured  by  any  interest  in  propertv  or 
payments, 

(5)  Payments  in  respect  of  prof>ertv 

(6)  .Mlocation  of  security  among  issues, 
(el  Generally  applicable  taxes 

(1;  General  rule, 

(2)  Definition  of  generally  applicable  taxes. 

(3)  Special  charges. 

(4)  Manner  of  determination  and 
collection. 

(5)  PavTOents  in  lieu  of  taxes. 

ff)  Certain  waste  remediation  bonds. 

(1)  Scope. 

(21  Persons  that  are  not  private  users. 

(3)  Persons  that  are  private  users, 
(g)  Examples. 

§1.141-5     Private  loan  financing  test. 
(al  In  general. 

(b)  Measurement  of  test 

(c)  Definition  of  private  loan, 

(1)  In  general 

(2)  Application  only  to  purpose 
investments. 

(3)Grants- 

(4)  Hazardous  waste  remediation  bonds, 

(d)  Tax  assessment  loan  exception 

(1)  General  rule 

(2)  Tax  assessment  loan  defined. 

(3)  Mandatory  tax  or  other  assessment, 

(4)  Specific  essential  governmental 
function. 


(5)  Equal  basis  requirement, 

(6)  Coordination  with  private  business 
tests, 

(e)  Examples, 

§]  141-6     Allocation  and  accounting  rules 

(a)  .Mlocation  of  prcx:eeds  to  expenditures, 

(b)  .Mlof;atior,  ol  proceeds  to  propertv 
I  Reserved! 

(c)  Special  rules  for  mixed  use  facilities. 
[Reserved! 

(d)  .Mlocation  of  proteeds  to  (  ommon 
areas,  [Reserved] 

(e)  .Mlocation  of  proceeas  to  bonds, 
lReser\'ed] 

(f|  Treatment  of  partne.-stiips,  |Reser\edl 
Ig)  Examples  [Reserved] 

,«■  2  14]-~  Special  rules  for  output  contracts. 
!Reser\'edi 

,^  1  141-8  $15  million  limitation  for  output 
facilities 

|Reser\-ed! 

<f  2  141-9  Unrelated  or  disproportionate  use 
test. 

(a)  Genera!  rules, 

(1)  Description  of  test, 

(2)  Application  of  unrelated  or 
disproportionate  use  test, 

(b)  Unrelated  use. 
(1)  In  general. 

(21  l-'se  for  the  same  purpose  as 
government  use. 

(c)  Disproportionate  use. 

(1)  Definition  of  disproportionate  use 

(2)  .Aggregation  of  related  uses 
i3)  .Allocation  rule 

td]  .Maximum  use  taken  into  account, 
(e)  Examples. 

§  1  141-10  Coordination  with  volume  cap. 
[Resen'edi 

§1  741-1  i   Acquisition  of  nongovernmental 
output  propertv 

[Reserved! 
§1.141-12  Remedial  actions. 

(a)  Conditions  to  taking  remedial  action. 

(1)  Reasonable  expectations  test  met. 
(2,1  Maturity  not  unreasonab!\  long. 

(3)  Fair  market  value  consideration 

l4j  Disposition  proceeds  treated  as  gross 
proceeds  for  arbitrage  purposes 

(51  Proceeds  expended  on  a  go\  ernmental 
purpose. 

fbl  Effect  of  a  remedial  a(  tion. 

(1)  In  general 

(2)  Effect  on  bonds  t.^iat  have  been  ad\ance 
refunded. 

(c)  Disposition  proceed'^ 

(1)  Definition. 

(2)  Allocating  dispo>:ition  pro<  eeds  to  an 
issue 

(3)  .Allocating  disposition  proceeds  to 
different  sources  of  funding 

(d)  Redemption  or  defeasance  of 
nonqualified  bonds. 

(ll  In  general. 

(2)  Special  rule  for  dispositions  for  cash. 

(3)  Notice  of  defeasance. 

(4)  Sjjecial  limitation. 

(5)  Defeasance  escrow  defined 

(e)  .Alternative  use  of  disposition  proteeds. 
dl  In  general. 
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(2)  Special  rule  for  use  by  501(c)(3) 
organizations. 

(f)  Alternative  use  of  facility. 

(g)  Rules  for  deemed  reissuance. 

(h)  Authority  of  Commissioner  to  provide 
for  additional  remedial  actions. 

(i)  Effect  of  remedial  action  on  continuing 
compliance. 

(j)  Nonqualified  bonds. 

(1)  Amount  of  nonqualified  bonds. 

(2)  Allocation  of  nonqualified  bonds, 
(k)  Examples. 

§1.141-13  Refunding  issues. 
[Reserved] 

§1.141-14  Anti-abuse  rules. 

(a)  Authority  of  Commissioner  to  reflect 
substance  of  transactions. 

(b)  Examples 

§1.141-15  Effective  dates. 

(a)  Scope. 

(b)  Effective  dates 

(c)  Refunding  bonds. 

(d)  Permissive  application  of  regulations. 

(e)  Permissive  retroactive  application  of 
certain  sections. 

§1.141-16  Effective  dates  for  qualified 
private  activity  bond  pro\-isions 

(a)  Scope. 

(b)  Effective  dates. 

(c)  Permissive  application 

$1,141-1    Definitions  and  rules  of  general 
application. 

(a)  In  general.  For  purposes  of 
§§1.141-0  through  1.141-16.  the 
following  definitions  and  rules  apply: 
the  definitions  in  this  section,  the 
definitions  in  §  1.150-1,  the  definition 
of  placed  in  service  under  §1.150-2(c). 
the  definition  of  grant  under  §  1.148- 
6(d)(4)(iii).  the  definition  of  reasonably 
required  reserve  or  replacement  fund  in 
§  1.148-2(fl,  and  the  following 
definitions  under  §  1.14&-1:  bond  year. 
commingled  fund,  fixed  yield  issue, 
higher  yielding  investments, 
investment,  investment  proceeds,  issue 
price,  issuer,  nonpurpose  investment, 
purpose  investment,  qualified 
guarantee,  qualified  hedge,  fasonable 
expectations  or  reasonableness,  rebate 
amount,  replacement  proceeds,  sale 
proceeds,  variable  yield  issue,  and 
yield. 

(b)  Certain  genera]  definitions. 
Common  areas  means  portions  of  a 

facility  that  are  equally  available  to  all 
users  of  a  facility  on  the  same  basis  for 
uses  that  are  incidental  to  the  primarv 
use  of  the  facihty.  For  example, 
hallways  and  elevators  generally  are 
treated  as  common  areas  if  they  are  used 
by  the  different  lessees  of  a  facihty  in 
connection  with  the  primary  use  of  that 
facility. 

Consistently  applied  means  applied 
uniformly  to  account  for  proceeds  and 
other  amounts. 


Deliberate  action  is  defined  in 
§1.141-2(d)(3). 

Discrete  portion  means  a  portion  of  a 
facility  that  consists  of  any  separate  and 
discrete  portion  of  a  facihty  to  which 
use  is  limited,  other  than  common  areas. 
A  floor  of  a  building  and  a  portion  of  a 
building  separated  by  walls,  partitions, 
or  other  physical  barriers  are  examples 
of  a  discrete  portion. 

Disposition  is  defined  in  §  1.1 41- 
12(c)(1). 

Disposition  proceeds  is  defined  in 
§1.141-12(c)(l). 

Essential  governmental  function  is 
defined  in  §  1.141-5(d)(4}(ii). 

Financed  means  constructed, 
reconstructed,  or  acquired  with 
proceeds  of  an  issue. 

Governmental  bond  means  a  bond 
issued  as  part  of  an  issue  no  portion  of 
which  consists  of  private  activity  bonds. 

Governmental  person  means  a  state  or 
local  governmental  unit  as  defined  in 
§  1.103-1  or  any  instrumentafity  thereof. 
It  does  not  include  the  United  States  or 
any  agency  or  instrumentality  thereof 

Hazardous  waste  remediation  bonds 
is  defined  in  §  1.141-4(f)(l). 

Measurement  period  is  defined  in 
§1.141-3(g)(2). 

Nongovernmental  person  means  a 
person  other  than  a  governmental 
person. 

Output  facility  means  electric  and  gas 
generation,  transmission,  distribution, 
and  related  facilities,  and  water 
collection,  storage,  and  distribution 
facihties. 

Private  business  tests  means  the 
private  business  use  test  and  the  private 
security  or  payment  test  of  section 
141(b). 

Proceeds  means  the  sale  proceeds  of 
an  issue  (other  than  those  sale  proceeds 
used  to  retire  bonds  of  the  issue  that  are 
not  deposited  in  a  reasonably  required 
reserve  or  replacement  fund).  Proceeds 
also  mclude  any  investment  proceeds 
from  investments  that  accrue  during  the 
project  period  (net  of  rebate  amoimts 
attributable  to  the  project  period). 
Disposition  proceeds  of  an  issue  are 
treated  as  proceeds  to  the  extent 
provided  in  §  1.141-12.  The 
Commissioner  may  treat  any  replaced 
amounts  as  proceeds. 

Project  period  means  the  period 
beginning  on  the  issue  date  and  ending 
on  the  date  that  the  project  is  placed  in 
service.  In  the  case  of  a  multipurpose 
issue,  the  issuer  may  elect  to  treat  the 
project  period  for  the  entire  issue  as 
ending  on  either  the  expiration  of  the 
temporary  period  described  in  §  1.148- 
2(e)(2)  or  the  end  of  the  fifth  bond  year 
after  the  issue  date. 


Public  utility  property  means  public 
utility  property  as  defined  in  section 
168(i)(10). 

Qualified  bond  means  a  quahfied 
bond  as  defined  in  section  141(e). 

Renewal  option  means  a  provision 
under  which  either  party  has  a  legally 
enforceable  right  to  renew  the  contract. 
Thus,  for  example,  a  provision  under 
which  a  contract  is  automatically 
renewed  for  1-year  periods  absent 
cancellation  by  either  party  is  not  a 
renewal  option  (even  if  it  is  expected  to 
be  renewed). 

Replaced  amounts  means 
replacement  proceeds  other  than 
amounts  that  are  treated  as  replacement 
proceeds  solely  because  they  are  sinking 
funds  or  pledged  funds. 

Weighted  average  maturity  is 
determined  under  section  147(b). 

Weighted  average  reasonably 
expected  economic  life  is  determined 
under  section  147(b).  The  reasonably 
expected  economic  life  of  property  may 
be  determined  by  reference  to  the  class 
life  of  the  property  imder  section  168. 

(c)  Elections.  Elections  must  be  made 
in  writing  on  or  before  the  issue  date 
and  retained  as  part  of  the  bond 
dociunents,  and,  once  made,  may  not  be 
revoked  without  the  permission  of  the 
Commissioner. 

(d)  Related  parties.  Except  as 
otherwise  provided,  all  related  parties 
are  treated  as  one  penpon  and  any 
reference  to  "person"  includes  any 
related  party. 


§1.141-2    Private  activity  bond  tests. 

(a)  Overview.  Interest  on  a  private 
activity  bond  is  not  excludable  from 
gross  income  under  section  103(a) 
unless  the  bond  is  a  qualified  bond.  The 
purpose  of  the  private  activity  bond 
tests  of  section  141  is  to  Umit  the 
volume  of  tax-exempt  bonds  that 
finance  the  activities  of 
nongovernmental  persons,  wdthout 
regard  to  whether  a  financing  actually 
transfers  benefits  of  tax-exempt 
financing  to  a  nongovernmental  person. 
The  private  activity  bond  tests  serve  to 
identify  arrangements  that  have  the 
potential  to  transfer  the  benefits  of  tax- 
exempt  financing,  as  well  as 
arrangements  that  actually  transfer  these 
benefits.  The  regulations  under  section 
141  may  not  be  appUed  in  a  manner  that 
is  inconsistent  vdth  these  purposes. 

(b)  Scope.  Sections  1.141-0  through 
1- 14 1-16  apply  generally  for  purposes 
of  the  private  activity  bond  limitations 
under  section  141. 

(c)  General  definition  of  private 
activity  bond.  Under  section  141,  bonds 
are  private  activity  bonds  if  they  meet 
either  the  private  business  use  test  and 
private  security  or  payment  test  of 
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section  141(b)  or  the  private  loan 
financing  test  of  section  141(c).  The 
private  business  use  and  private 
security  or  payment  tests  are  described 
in  §§  1.141-3  and  1.141-4.  The  private 
loan  financing  test  is  described  in 
§1.141-5. 

(d)  Reasonable  expectations  and 
deliberate  actions — (1)  In  general.  An 
issue  is  an  issue  of  private  activity 
bonds  if  the  issuer  reasonably  expects, 
as  of  the  issue  date,  that  the  issue  will 
meet  either  the  private  business  tests  or 
the  private  loan  financing  test.  An  issue 
is  also  an  issue  of  private  activity  bonds 
if  the  issuer  takes  a  deliberate  action, 
subsequent  to  the  issue  date,  that  causes 
the  conditions  of  either  the  private 
business  tests  or  the  private  loan 
financing  test  to  be  met. 

(2)  Reasonable  expectations  test — (i) 
In  general.  ]n  general,  the  reasonable 
expectations  test  must  take  into  account 
reasonable  expectations  about  events 
and  actions  over  the  entire  stated  term 
of  an  issue. 

(ii)  Special  rule  for  issues  wth 
mandatory  redemption  pro\isions.  An 
action  that  is  reasonably  expected,  as  of 
the  issue  date,  to  occur  after  the  issue 
date  and  to  cause  either  the  private 
business  tests  or  the  private  loan 
financing  test  to  be  met  may  be 
disregarded  for  purposes  of  those  tests 
if— 

(A)  The  issuer  reasonably  expects,  as 
of  the  issue  date,  that  the  financed 
property  will  be  used  for  a 
governmental  purpose  for  a  substantial 
period  before  the  action; 

(B)  The  issuer  is  required  to  redeem 
all  nonqualifying  bonds  (regardless  of 
the  amount  of  disposition  proceeds 
actually  received)  within  6  months  of 
the  date  of  the  action; 

(C)  The  issuer  does  not  enter  into  any 
arrangement  vfith  a  nongovernmental 
person,  as  of  the  issue  date,  with  respect 
to  that  specific  action;  and 

(D)  The  mandatory  redemption  of 
bonds  meets  all  of  the  conditions  for 
remedial  action  under  §  1.141-12(a). 

(3)  Deliberate  action  defined — (i)  In 
general.  Except  as  otherwise  provided 
in  this  paragraph  (d)(3).  a  dehberate 
action  is  any  action  taken  by  the  issuer 
that  is  within  its  control.  An  intent  to 
violate  the  requirements  of  section  141 
is  not  necessary  for  an  action  to  be 
deliberate. 

(ii)  Safe  harbor  exceptions.  An  action 
is  not  treated  as  a  deliberate  action  if — 

(A)  It  would  be  treated  as  an 
involuntary  or  compulsory  conversion 
under  section  1033;  or 

(B)  It  is  taken  in  response  to  a 
regulator>'  directive  made  by  the  federal 
government. 


(4)  Special  rule  for  dispositions  of 
personal  property  in  the  ordinary  course 
of  an  established  governmental 
program — (i)  In  general.  Dispositions  of 
personal  property  in  the  ordinary  course 
of  an  established  governmental  program 
are  not  treated  as  deliberate  actions  if — 

(A)  The  weighted  average  maturity  of 
the  bonds  financing  that  personal 
property  is  not  greater  than  120  percent 
of  the  reasonably  expected  actual  use  of 
that  property  for  governmental 
purposes; 

(B)  The  issuer  reasonably  expects  on 
the  issue  date  that  the  fair  market  value 
of  that  property  on  the  date  of 
disposition  will  be  not  greater  than  25 
percent  of  its  cost;  and 

(C)  The  property  is  no  longer  suitable 
for  its  governmental  purposes  on  the 
date  of  disposition. 

(ii)  Reasonable  expectations  test.  The 
reasonable  expectation  that  a 
disposition  described  in  paragraph 
(d)(4)(i)  of  this  section  may  occur  in  the 
ordinary  course  while  the  bonds  are 
outstanding  will  not  cause  the  issue  to 
meet  the  private  activity  bond  tests  if 
the  issuer  is  required  to  deposit 
amounts  received  from  the  disposition 
in  a  commingled  fund  with  substantial 
tax  or  other  govenunental  revenues  and 
the  issuer  reasonably  expects  to  spend 
the  amounts  on  governmental  programs 
within  6  months  from  the  date  of 
commingling. 

(iii)  Separate  issue  treatment.  An 
issuer  may  treat  the  bonds  properly 
allocable  to  the  personal  property 
eligible  for  this  exception  as  a  separate 
issue  under  §  1.150-l(c)(3). 

(5)  Special  rule  for  general  obligation 
bond  programs  that  finance  a  large 
number  of  separate  purposes.  The 
determination  of  whether  bonds  of  an 
issue  are  private  activity  bonds  may  be 
based  solely  on  the  issuer's  reasonable 
expectations  as  of  the  issue  date  if  all  of 
the  requirements  of  paragraphs  (d)(5)  (i) 
through  (vii)  of  this  section  are  met. 

(i)  The  issue  is  an  issue  of  general 
obhgation  bonds  of  a  general  purpose 
governmental  unit  that  finances  at  least 
25  separate  purposes  (as  defined  in 
§  1.150-l(c)(3))  and  does  not 
predominantly  finance  fewer  than  4 
separate  purposes. 

(ii)  The  issuer  has  adopted  a  fund 
method  of  accounting  for  its  general 
governmental  purposes  that  makes 
tracing  the  bond  proceeds  to  specific 
expenditures  unreasonably  burdensome. 

(iii)  The  issuer  reasonably  expects  on 
the  issue  date  to  allocate  all  of  the  net 
proceeds  of  the  issue  to  capital 
expenditures  within  6  months  of  the 
issue  date  and  adopts  reasonable 
procedures  to  verify  that  net  proceeds 
are  in  fact  so  expended.  A  program  to 


randomly  spot  check  that  10  percent  of 
the  net  proceeds  were  so  expended 
generally  is  a  reasonable  verification 
procedure  for  this  purpose, 

(iv)  The  issuer  reasonably  expects  on 
the  issue  date  to  expend  all  of  the  net 
proceeds  of  the  issue  before  expending 
proceeds  of  a  subsequent  issue  of 
similar  general  obligation  bonds. 

(v)  The  issuer  reasonably  expects  on 
the  issue  date  that  it  will  not  make  anv 
loans  to  nongovernmental  persons  with 
the  proceeds  of  the  issue. 

(vi)  The  issuer  reasonably  expects  on 
the  issue  date  that  the  capital 
expenditures  that  it  could  make  during 
the  6-month  period  beginning  on  the 
issue  date  with  the  net  proceeds  of  the 
issue  that  would  not  meet  the  private 
business  tests  are  not  less  than  125 
percent  of  the  capital  expenditures  to  be 
financed  with  the  net  proceeds  of  the 
issue. 

(vii)  The  issuer  reasonably  expects  on 
the  issue  date  that  the  weighted  average 
maturity  of  the  issue  is  not  greater  than 
1 20  percent  of  the  weighted  average 
reasonably  expected  economic  life  of 
the  capital  expenditures  financed  with 
the  issue.  To  determine  reasonablv 
expected  economic  life  for  this  purpose 
an  issuer  may  use  reasonable  estimates 
based  on  the  type  of  expenditures  made 
from  a  fund. 

(e)  When  a  deliberate  action  occurs  A 
deliberate  action  occurs  on  the  date  the 
issuer  enters  into  a  binding  contract 
with  a  nongovernmental  person  for  use 
of  the  financed  property  that  is  not 
subject  to  any  material  contingencies. 

(f)  Certain  remedial  actions.  See 

§  1.141-12  for  certain  remedial  actions 
that  prevent  a  deliberate  action  with 
respect  to  property  financed  by  an  issue 
from  causing  that  issue  to  meet  the 
private  business  use  test  or  the  private 
loan  financing  test. 

(g)  Examples  The  following  examples 
illustrate  the  application  of  this  section: 

Example  1   Involuntary  action  City  B 
issues  bonds  to  finance  the  purchase  of  land 
On  the  issue  date.  B  reasonably  expects  that 
it  will  be  the  sole  user  of  the  land  for  the 
entire  term  of  the  bonds.  Subsequently,  the 
federal  government  acquires  the  land  in  a 
condemnation  action  B  sets  aside  the 
condemnation  proceeds  to  pay  debt  service 
on  the  bonds  but  does  not  redeem  them  on 
their  first  call  date  The  bonds  are  not  private 
activity  bonds  because  B  has  not  taken  a 
deliberate  action  after  the  issue  date.  See. 
however.  §  i  141-14(b),  Example  2 

Example  2  Reasonable  expectations  test — 
involuntary  action  The  facts  are  the  same  as 
in  Example  J.  except  that,  on  the  issue  date. 
B  reasonably  expects  that  the  federal 
government  will  acquire  the  land  :n  a 
condemnation  action  during  the  term  of  the 
bonds  On  the  issue  date,  the  present  value 
of  the  amount  that  B  reasonably  expects  to 
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receive  from  the  federal  government  is 
greater  than  10  percent  of  the  present  value 
of  the  debt  service  on  the  bonds.  The  terms 
of  the  bonds  do  not  require  that  the  bonds 
be  redeemed  within  6  months  of  the 
acquisition  by  the  federal  government.  The 
bonds  are  private  activity  bonds  because  the 
issuer  expects  as  of  the  issue  date  that  the 
private  business  tests  will  be  met. 

Example  3.  Reasonable  expectations  test — 
mandatory  redemption  City  C  issues  bonds 
to  rehabilitate  an  existing  hospital  that  it 
currently  owns.  On  the  issue  date  of  the 
bonds,  C  reasonably  exf>ects  that  the  hospital 
,    will  be  used  for  a  governmental  purpose  for 
a  substantial  period.  On  the  issue  date.  C  also 
plans  to  construct  a  new  hospital,  but  the 
placed  in  service  date  of  that  new  hospital  is 
uncertain,  C  reasonably  expects  that,  when 
the  new  hospital  is  placed  in  service,  it  will 
sell  or  lease  the  rehabilitated  hospital  to  a 
private  hospital  corporation.  The  bond 
documents  require  that  the  bonHs  must  be 
redeemed  within  6  months  of  the  sale  or 
lease  of  the  rehabilitated  hospital  (regardless 
of  the  amount  actually  received  from  the 
sale).  The  bonds  meet  the  reasonable 
expectations  requirement  of  the  private 
activity  bond  tests  if  the  mandatory 
redemption  of  bonds  meets  all  of  the 
conditions  for  a  remedial  action  under 

§1.141-12(8). 

Example  4.  Dispositions  in  the  ordinary 
course  of  an  established  governmental 
program.  City  D  issues  bonds  with  a 
weighted  average  raatiirity  of  6  years  for  the 
acquisition  of  police  cars.  D  reasonably 
expects  on  the  issue  date  that  the  police  cars 
will  be  used  solely  by  its  police  department, 
except  that,  in  the  ordinary  course  of  its 
police  operations,  D  sells  its  police  cars  to  a 
taxicab  corpwration  after  5  years  of  use 
because  they  are  no  longer  suitable  for  police 
use.  Further,  D  reasonably  expects  that  the 
value  of  the  police  cars  when  they  are  no 
longer  suitable  for  police  use  will  be  no  more 
than  25  percent  of  cost.  D  subsequently  sells 
20  percent  of  the  police  cars  after  only  3 
years  of  actual  use  At  that  time.  D  deposits 
the  proceeds  from  the  sale  of  the  police  cars 
in  a  commingled  fund  with  substantial  tax 
revenues  and  reasonably  expects  to  spend  the 
proceeds  on  governmental  programs  within  6 
months  of  the  date  of  deposit.  D  does  not 
trace  the  actual  use  of  these  commmgled 
amounts.  The  sale  of  the  police  cars  does  not 
cause  the  private  activity  bond  tests  to  be  met 
because  the  requirements  of  paragraph  (d)(4j 
of  this  section  are  met. 

§1.141-3    O«flnitlon  of  private  business 
use. 

(a)  General  rule — (1)  In  general.  The 
private  business  use  test  relates  to  the 
use  of  the  proceeds  of  an  issue.  The  10 
percent  private  business  use  test  of 
section  141(b)(1)  is  met  if  more  than  10 
percent  of  the  proceeds  of  an  issue  is 
used  in  a  trade  or  business  of  a 
nongovernmental  person.  For  this 
purpose,  the  use  of  financed  property  is 
treated  as  the  direct  use  of  proceeds 
Any  activity  Ceuried  on  by  a  person 
other  than  a  natural  person  is  treated  as 
a  trade  or  business.  Unless  the  context 


or  a  provision  clearly  requires 
otherwise,  this  section  also  applies  to 
the  private  business  use  test  imder 
sections  141(b)(3)  (unrelated  or 
disproportionate  use),  141(b)(4)  ($15 
million  limitation  for  certain  output 
facilities),  and  141(b)(5)  (the 
coordination  with  the  volume  cap 
where  the  nonqualified  amount  exceeds 
$15  million). 

(2)  Indirect  use.  In  determining 
whether  an  issue  meets  the  private 
business  use  test,  it  is  necessary  to  look 
to  both  the  indirect  and  direct  uses  of 
proceeds.  For  example,  a  facility  is 
treated  as  being  used  for  a  private 
business  use  if  it  is  leased  to  a 
nongovernmental  person  and  subleased 
to  a  governmental  person  or  if  it  is 
leased  to  a  governmental  person  and 
then  subleased  to  a  nongovernmental 
person,  provided  that  in  each  case  the 
nongovernmental  person's  use  is  in  a 
trade  or  business.  Similarly,  the  issuer's 
use  of  the  proceeds  to  engage  in  a  series 
of  financing  transactions  for  property  to 
be  used  by  nongovernmental  persons  in 
their  trades  or  businesses  may  cause  the 
private  business  use  test  to  be  met.  In 
addition,  proceeds  are  treated  as  used  in 
the  trade  or  business  of  a 
nongovernmental  person  if  a 
nongovernmental  person,  as  a  result  of 

a  single  transaction  or  a  series  of  related 
transactions,  uses  property  acquired 
writh  the  proceeds  of  an  issue. 

(3)  Aggregation  of  private  business 
use.  The  use  of  proceeds  by  all 
nongovernmental  persons  is  aggregated 
to  determine  whether  the  private 
business  use  test  is  met. 

(b)  Types  of  private  business  use 
arrangements— {\)  In  general.  Both 
actual  and  beneficial  use  by  a 
nongovernmental  person  may  be  treated 
as  private  business  use.  In  most  cases, 
the  private  business  use  test  is  met  only 
if  a  nongovernmental  person  has  special 
legal  entitlements  to  use  the  financed 
property  under  an  arrangement  with  the 
issuer.  In  general,  a  nongovernmental 
person  is  treated  as  a  private  business 
user  of  proceeds  and  financed  property 
as  a  result  of  ownership;  actual  or 
beneficial  use  of  property  pursuant  to  a 
lease,  or  a  management  or  incentive 
payment  contract;  or  certain  other 
arrangements  such  as  a  take  or  pay  or 
other  output-type  contract. 

(2)  Ownership.  Except  as  provided  in 
paragraph  (d)(1)  or  (d)(2)  of  this  section, 
ownership  by  a  nongovernmental 
person  of  financed  property  is  private 
business  use  of  that  property.  For  this 
purpose,  ownership  refers  to  ownership 
for  federal  income  tax  piu-poses. 

(3)  Leases  Except  as  provided  in 
paragraph  (d)  of  this  section,  the  lease 
of  financed  property  to  a 


nongovernmental  person  is  private 
business  use  of  that  property.  For  this 
purpose,  any  arrangement  that  is 
properly  characterized  as  a  lease  for 
federal  income  tax  purposes  is  treated  as 
a  lease.  In  determining  whether  a 
management  contract  is  properly 
characterized  as  a  lease,  it  is  necessary 
to  consider  all  of  the  facts  and 
circumstances,  including  the  following 
factors — 

(i)  The  degree  of  control  over  the 
property  that  is  exercised  by  a 
nongovernmental  person;  and 

(ii)  Whether  a  nongovernmental 
person  bears  risk  of  loss  of  the  financed 
property. 

(4)  Management  contracts — (i)  Facts 
and  circumstances  test.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  a  management  contract  (within 
the  meaning  of  paragraph  (b)(4)(ii)  of 
this  section)  with  respect  to  financed 
property  may  result  in  private  business 
use  of  that  property,  based  on  all  of  the 
facts  and  circumstances.  A  management 
contract  with  respect  to  financed 
property  generally  results  in  private 
business  use  of  that  property  if  the 
contract  provides  for  compensation  for 
services  rendered  with  compensation 
based,  in  whole  or  in  part,  on  a  share 
of  net  profits  from  the  operation  of  the 
facility. 

(ii)  Management  contract  defined.  For 
purposes  of  this  section,  a  management 
contract  is  a  management,  ser/ice,  or 
incentive  payment  contract  between  a 
governmental  person  and  a  service 
provider  under  which  the  service 
provider  provides  services  involving  all, 
a  portion  of.  or  any  function  of.  a 
facihty.  For  example,  a  contract  for  the 
provision  of  management  services  for  an 
entire  hospital,  a  contract  for 
management  services  for  a  specific 
department  of  a  hospital,  and  an 
incentive  payment  contract  for 
physician  services  to  patients  of  a 
hospital  are  each  treated  as  a 
management  contract. 

(iii)  Arrangements  generally  not 
treated  as  management  contracts.  The 
arrangements  described  in  paragraphs 
(b)(4)(iii)  (A)  through  (D)  of  this  section 
generally  are  not  treated  as  management 
contracts  that  give  rise  to  private 
business  use. 

(A)  Contracts  for  services  that  are 
solely  incidental  to  the  primary 
governmental  fimction  or  fimctions  of  a 
financed  facility  (for  example,  contracts 
for  janitorial,  office  equipment  repair, 
hospital  billing,  or  similar  services). 

(B)  The  mere  granting  of  admitting 
privileges  by  a  hospital  to  a  doctor,  even 
if  those  privileges  are  conditioned  on 
the  provision  of  de  minimis  services,  if 
those  privileges  are  available  to  all 
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qualified  physicians  in  the  area, 
consistent  with  the  size  and  nature  of  its 
facilities. 

(C)  A  contract  to  provide  for  the 
operation  of  a  facility  or  system  of 
facilities  that  consists  predominantly  of 
public  utility  property,  if  the  only 
compensation  is  the  reimbursement  of 
actual  and  direct  expenses  of  the  service 
provider  and  reasonable  administrative 
overhead  expenses  of  the  service 
provider. 

(D)  A  contract  to  provide  for  services, 
if  the  only  compensation  is  the 
reimbursement  of  the  service  provider 
for  actual  and  direct  expenses  paid  by 
the  service  provider  to  unrelated  parties. 

(iv)  Management  contracts  that  are 
properly  treated  as  other  types  of  private 
business  use.  A  management  contract 
wdth  respect  to  financed  property  results 
in  private  business  use  of  that  property 
if  the  service  provider  is  treated  as  the 
lessee  or  owner  of  financed  property  for 
federal  income  tax  purposes,  unless  an 
exception  imder  paragraph  (d)  of  this 
section  applies  to  the  arrangement. 

(5)  Output  contracts.  See  §  1.141-7  for 
special  rules  for  contracts  for  the 
purchase  of  output  of  output  facilities. 

(6)  Research  agreements — (i)  Facts 
and  circumstances  test.  Except  as ' 
provided  in  paragraph  (d)  of  this 
section,  em  agreement  by  a 
nongovernmental  person  to  sponsor 
research  performed  by  a  governmental 
person  may  result  in  private  business 
use  of  the  property  used  for  the 
research,  based  on  all  of  the  facts  and 
circumstances. 

(ii)  Research  agreements  that  are 
properly  treated  as  other  types  of  private 
business  use.  A  research  agreement  with 
respect  to  financed  property  results  in 
private  business  use  of  that  property  if 
the  sponsor  is  treated  as  the  lessee  or 
owner  of  financed  property  for  federal 
income  tax  purposes,  unless  an 
exception  under  paragraph  (d)  of  this 
section  applies  to  the  arrangement. 

(7)  Other  actual  or  beneficial  use — (i) 
In  general.  Any  other  arrangement  that 
conveys  special  legal  entitlements  for 
beneficial  use  of  bond  proceeds  or  of 
financed  property  that  are  comparable 
to  special  legal  entitlements  described 
in  paragraphs  fb)  (2),  (3).  (4),  (5).  or  (6) 
of  this  section  results  in  private 
business  use.  For  example,  an 
arrangement  that  conveys  priority  rights 
to  the  use  or  capacity  of  a  facility 
generally  results  in  private  business  use. 

(ii)  Special  rule  for  facilities  not  used 
by  the  general  public.  In  the  case  of 
financed  property  that  is  not  available 
for  use  by  the  general  public  {within  the 
meaning  of  paragraph  (c)  of  this 
section),  private  business  use  mav  he 
established  solely  on  the  basis  of  a 


special  economic  benefit  to  one  or  more 
nongovernmental  persons,  even  if  those 
nongovernmental  persons  have  no 
special  legal  entitlements  to  use  of  the 
property.  In  determining  whether 
special  economic  benefit  gives  rise  to 
private  business  use  it  is  necessar>'  to 
consider  all  of  the  facts  and 
circumstances,  including  one  or  more  of 
the  following  factors — 

(A)  Whether  the  financed  property  is 
functionally  related  or  physically 
proximate  to  property  used  in  the  trade 
or  business  of  a  nongovernmental 
person. 

(B)  Whether  only  a  small  number  of 
nongovernmental  persons  receive  the 
special  economic  benefit;  and 

(C)  Whether  the  cost  of  the  financed 
property  is  treated  as  depreciable  by  any 
nongovernmental  person. 

(cj  Exception  for  general  public  use — 
(1)  In  general.  Use  as  a  member  of  the 
general  public  (general  pubfic  use)  is 
not  private  business  use.  Use  of 
financed  property  by  nongovernmental 
persons  in  their  trades  or  businesses  is 
treated  as  general  public  use  only  if  the 
property  is  intended  to  be  available  and 
in  fact  is  reasonably  available  for  use  on 
the  same  basis  by  natural  persons  not 
engaged  in  a  trade  or  business. 

(2)  Use  on  the  same  basis.  In  general, 
use  under  an  arrangement  that  conveys 
priority  rights  or  other  preferential 
benefits  is  not  use  on  the  same  basis  as 
the  general  public.  Arrangements 
providing  for  use  that  is  available  to  the 
general  public  at  no  charge  or  on  the 
basis  of  rates  that  are  generally 
apphcable  and  uniformly  applied  do  not 
convey  priority  rights  or  other 
preferential  benefits.  For  this  purpose, 
rates  may  be  treated  as  generally 
applicable  and  uniformlv  applied  even 
if— 

(i)  Different  rates  apply  to  different 
classes  of  users,  such  as  volume 
purchasers,  if  the  differences  in  rates  are 
customary  and  reasonable;  or 

(ii)  A  specially  negotiated  rate 
arrangement  is  entered  into,  but  only  if 
the  user  is  prohibited  by  federal  law 
from  paying  the  generally  applicable 
rates,  and  the  rates  established  are  as 
comparable  as  reasonably  possible  to 
the  generally  applicable  rates. 

(3)  Long-term  arrangements  not 
treated  as  general  public  use.  An 
arrangement  is  not  treated  as  general 
public  use  if  the  term  of  the  use  under 
the  arrangement,  including  all  renewal 
options,  is  greater  than  180  days.  For 
this  purpose,  a  right  of  first  refusal  to 
renew  use  under  the  arrangement  is  not 
treated  as  a  renewal  option  if — 

(i)  The  compensation  for  the  use 
under  the  arrangement  is  redetermined 
at  generally  applicable,  fair  market 


value  rates  that  are  in  effect  at  the  time 
of  renewal;  and 

(ii)  The  use  of  the  financed  property 
under  the  same  or  similar  arrangements 
is  predomi.nantly  by  natural  persons 
who  are  not  engaged  in  a  trade  or 
business. 

(4)  Relation  to  other  use.  Use  of 
financed  property  by  the  general  public 
does  not  prevent  the  proceeds  from 
being  used  for  a  private  business  use 
because  of  other  use  under  this  section. 

(d)  Other  exceptions — (1)  Agents.  Use 
of  proceeds  by  nongovernmental 
persons  solely  in  their  capacity  as 
agents  of  a  governmental  person  is  not 
private  business  use.  For  example,  use 
by  a  nongovernmental  person  that 
issues  obligations  on  behalf  of  a 
governmental  person  is  not  private 
business  use  to  the  extent  the 
nongovernmental  person's  use  of 
proceeds  is  in  its  capacity  as  an  agent 
of  the  governmental  person. 

(2)  Use  incidental  to  financing 
arrangements.  Use  by  a 
nongovernmental  person  that  is  solely 
incidental  to  a  financing  arrangement  is 
not  private  business  use.  A  use  is  solely 
incidental  to  a  financing  arrangement 
only  if  the  nongovernmental  person  has 
no  substantial  rights  to  use  bond 
proceeds  or  financed  property  other 
than  as  an  agent  of  the  bondholders.  For 
example,  a  nongovernmental  person 
that  acts  solely  as  an  owner  of  title  in 

a  sale  and  leaseback  financing 
transaction  with  a  city  generally  is  not 
a  private  business  user  of  the  property 
leased  to  the  city,  provided  that  the 
nongovernmental  person  has  assigned 
all  of  its  rights  to  use  the  leased  facility 
to  lie  trustee  for  the  bondholders  upon 
defauh  by  the  city  Similarly,  bond 
trustees,  servicers,  and  guarantors  are 
generally  not  treated  as  private  business 
users. 

(3)  Exceptions  for  arrangements  other 
than  arrangements  resulting  in 
oiMiership  of  financed  property  by  a 
nongovernmental  person— {]) 
Arrangements  not  available  for  use  on 
the  same  basis  by  natural  persons  not 
engaged  in  a  trade  or  business  Use  by 

a  nongovernmental  person  pursuant  to 
an  arrangement,  other  than  an 
arrangement  resulting  in  ownership  of 
financed  property  by  a 
nongovernmental  person,  is  not  private 
business  use  if — 

(A)  The  term  of  the  use  under  the 
arrangement,  including  all  renewal 
options,  is  not  longer  than  90  days; 

(B)  The  arrangement  would  be  treated 
as  general  public  use,  except  that  it  is 
not  available  for  use  on  the  same  basis 
by  natural  persons  not  engaged  in  a 
trade  or  business  because  generally 
apphcable  and  uniformly  applied  rates 
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are  not  reasonably  available  to  natural 
persons  not  engaged  in  a  trade  or 
business;  and 

(C)  The  property  is  not  financed  for  a 
principal  purpose  of  providing  that 
property  for  use  by  that 
nongovernmental  person. 

(ii)  Negotiated  arm's-length 
arrangements.  Use  by  a 
nongovernmental  person  pursuant  to  an 
arrangement,  other  than  an  arrangement 
resulting  in  ownership  of  financed 
property  by  a  nongovernmental  person, 
is  not  private  business  use  if — 

(A)  The  term  of  the  use  under  the 
arrangement,  including  all  renewal 
options,  is  not  longer  tlian  30  days; 

(B)  The  arrangement  is  a  negotiated 
arm's-length  arrangement,  and 
compensation  under  the  arrangement  is 
at  fair  market  value;  and 

(C)  The  property  is  not  financed  for  a 
principal  purpose  of  providing  that 
property  for  use  bv  that 
nongovernmental  person. 

(4)  Temporary  use  by  developers.  Use 
during  an  initial  development  period  by 
a  developer  of  an  improvement  that 
carries  out  an  essential  governmental 
function  is  not  private  business  use  if 
the  issuer  and  the  developer  reasonably 
expect  on  the  issue  date  to  proceed  with 
all  reasonable  speed  to  develop  the 
improvement  and  property  benefited  by 
that  improvement  and  to  transfer  the 
improvement  to  a  governmental  person, 
and  if  the  improvement  is  in  fact 
transferred  to  a  governmental  person 
promptly  after  the  property  benefited  by 
the  improvement  is  developed. 

(5)  Incidental  use — (i)  General  rule. 
Incidental  uses  of  a  financed  faciUty  are 
disregarded,  to  the  extent  that  those 
uses  do  not  exceed  2.5  percent  of  the 
proceeds  of  the  issue  used  to  finance  the 
facihty.  A  use  of  a  facility  by  a 
nongovernmental  person  is  incidental 

if — 

(A)  Except  for  vending  machines,  pay 
telephones,  kiosks,  and  similar  uses,  the 
use  does  not  involve  the  transfer  to  the 
nongovernmental  person  of  possession 
and  control  of  space  that  is  separated 
from  other  areas  of  the  facility  by  walls, 
partitions,  or  other  physical  barriers, 
such  as  a  night  gate  affixed  to  a 
structural  component  of  a  building  (a 
nonpossessorv'  use); 

(B)  The  nonpossessor}'  use  is  not 
functionally  related  to  any  other  use  of 
the  facility  by  the  same  person  (other 
than  a  different  nonpossessory  use);  and 

(C)  All  nonpossessory  uses  of  the 
facihty  do  not.  in  the  aggregate,  involve 
the  use  of  more  than  2.5  percent  of  the 
facility. 

(ii)  illusirations.  Incidental  uses  may 
include  pay  telephones,  vending 
machines,  advertising  displays,  and  use 


for  television  cameras,  but  incidental 
uses  may  not  include  output  purchases. 

(6)  Qualified  improvements.  Proceeds 
that  provide  a  govemmentally  owned 
improvement  to  a  govemmentally 
owned  building  (including  its  structural 
components  and  land  functionally 
related  and  subordinate  to  the  building) 
are  not  used  for  a  private  business  use 
if— 

(i)  The  building  was  placed  in  service 
more  than  1  year  before  the  construction 
or  acquisition  of  the  improvement  is 
begun; 

(ii)  The  improvement  is  not  an 
enlargement  of  the  building  or  an 
improvement  of  interior  space  occupied 
exclusively  for  any  private  business  use; 

(iii)  No  portion  of  the  improved 
building  or  any  payments  in  respect  of 
the  improved  building  are  taken  into 
account  under  section  141(b)(2)(A)  (the 
private  security  test);  and 

(iv)  No  more  than  15  percent  of  the 
improved  building  is  used  for  a  private 
business  use. 

(e)  Special  rule  for  tax  assessment 
bonds.  In  the  case  of  a  tax  assessment 
bond  that  satisfies  the  requirements  of 
§M41-5(d),  the  loan  (or  deemed  loan) 
of  the  proceeds  to  the  borrower  paying 
the  assessment  is  disregarded  in 
determining  whether  the  private 
business  use  test  is  met.  However,  the 
use  of  the  loan  proceeds  is  not 
disregarded  in  determining  whether  the 
private  business  use  test  is  met. 

(f)  Examples.  The  following  examples 
illustrate  the  application  of  paragraphs 
(a)  through  (e)  of  this  section.  In  each 
example,  assume  that  the  arrangements 
described  are  the  only  arrangements 
with  nongovernmental  persons  for  use 
of  the  financed  property. 

Example  1.  Nongovernmental  ownership. 
State  A  issues  20-year  bonds  to  purchase 
land  and  equip  and  construct  a  factory.  A 
then  enters  into  an  arrangement  with 
Corporation  X  to  sell  the  factory  to  X  on  an 
installment  basis  while  the  bonds  are 
outstanding.  The  issue  meets  the  private 
business  use  test  because  a  nongovernmental 
person  owns  the  financed  facility.  See  also 
§  1.141-2  (relating  to  the  private  activity 
bond  tests),  and  §  1.141-5  (relating  to  the 
private  loan  financing  test). 

Example  2.  Lease  to  a  nongovernmental 
person,  (i)  The  facts  are  the  same  as  in 
Example  1.  except  that  A  enters  into  an 
arrangement  with  X  to  lease  the  factory  to  X 
for  3  years  rather  than  to  sell  it  to  X.  The 
lease  pavments  will  be  made  annually  and 
will  be  based  on  the  tax-exempt  interest  rate 
on  the  bonds.  The  issue  meets  the  private 
business  use  test  because  a  nongovernmental 
person  leases  the  financed  facility.  See  also 
§  1.141-14  (relating  to  anti-abuse  rules). 

(ii)  The  facts  are  the  same  as  in  Example 
2(i}.  except  that  the  annual  pavments  made 
by  X  will  equal  fair  rental  value  of  the  facility 
and  exceed  the  amount  necessary  to  pay  debt 


service  on  the  bonds  for  the  3  years  of  the 
lease.  The  issue  meets  the  private  business 
use  test  because  a  nongovernmental  person 
leases  the  financed  facility  and  the  test  does 
not  require  that  the  benefits  of  tax-exempt 
financing  be  passed  through  to  the 
nongovernmental  person. 

Example  3.  Management  contract  in 
substance  a  lease.  City  L  issues  30-year 
bonds  to  finance  the  construction  of  a  city 
hospital.  L  enters  into  a  15-year  contract  with 
M,  a  nongovernmental  person  that  operates  a 
health  maintenemce  organization  relating  to 
the  treatment  of  M's  members  at  L's  hospital. 
The  contract  provides  for  reasonable  fixed 
compensation  to  M  for  services  rendered 
with  no  compensation  based,  in  whole  or  in 
part,  on  a  share  of  net  profits  from  the 
operation  of  the  hospital.  However,  the 
contract  also  provides  that  30  percent  of  the 
capacity  of  the  hospital  will  be  exclusively 
available  to  M's  members  and  M  will  bear  the 
risk  of  loss  of  that  portion  of  the  capacity  of 
the  hospital  so  that,  under  all  of  the  facts  and 
circumstances,  the  contract  is  properly 
characterized  as  a  lease  for  federal  income 
tax  purposes.  The  issue  meets  the  private 
business  use  test  because  a  nongovernmental 
person  leases  the  financed  facility. 

Example  4.  Ownership  of  title  in  substance 
a  leasehold  interest.  Nonprofit  corporation  R 
issues  bonds  on  behalf  of  City  P  to  finance 
the  construction  of  a  hospital.  R  will  own 
legal  title  to  the  hospital.  In  addition.  R  will 
operate  the  hospital,  but  R  is  not  treated  as 
an  agent  of  P  in  its  capacity  as  operator  of 
the  hospital.  P  has  certain  rights  to  the 
hospital  that  establish  that  it  is  properly 
treated  as  the  owner  of  the  property  for 
federal  income  tax  purposes.  P  does  not  have 
rights,  however,  to  directly  control  operation 
of  the  hospital  while  R  owns  legal  title  to  it 
and  operates  it.  The  issue  meets  the  private 
business  use  test  because  the  arrangement 
provides  a  nongovernmental  person  an 
interest  in  the  financed  facility  that  is 
comparable  to  a  leasehold  interest.  See 
paragraphs  (a)(2)  and  (b)(7)(i)  of  this  section. 

Example  5.  Rights  to  control  use  of 
property  treated  as  private  business  use — 
parking  lot.  Corporation  C  and  City  D  enter 
into  a  plan  to  finance  the  construction  of  a 
parking  lot  adjacent  to  C's  factory.  Pursuant 
to  the  plan.  C  conveys  the  site  for  the  parking 
lot  to  D  for  a  nominal  amount,  subject  to  a 
covenant  running  with  the  land  that  the 
property  be  used  only  for  a  parking  lot.  In 
addition.  D  agrees  that  C  will  have  the  right 
to  approve  rates  charged  by  D  for  use  of  the 
parking  lot.  D  issues  bonds  to  finance 
construction  of  the  parking  lot  on  the  site. 
The  parking  lot  will  be  available  for  use  by 
the  general  public  on  the  basis  of  rates  that 
are  generally  applicable  and  uniformly 
applied.  The  issue  meets  the  private  business 
use  test  because  a  nongovernmental  person 
has  special  legal  entitlements  for  beneficial 
use  of  the  financed  facility  that  are 
comparable  to  an  ownership  interest.  See 
paragraph  (b)(7)(i)  of  this  section. 

Example  6.  Other  actual  or  beneficial  use — 
hydroelectric  enhancements.  ].  a  political 
subdivision,  owns  and  operates  a 
hydroelectric  generation  plant  and  related 
facilities  Pursuant  to  a  take  or  pay  contract, 
I  sells  15  percent  of  the  output  of  the  plant 
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to  Cksrporation  K,  an  investor-owned  utility. 
K  is  treated  as  a  private  business  user  of  the 
plant.  Under  the  license  issued  to  J  for 
operation  of  the  plant,  J  is  required  by  federal 
regulations  to  construct  and  operate  various 
facilities  for  the  preservation  of  fish  and  for 
public  recreation.  J  issues  its  obligations  to 
finance  the  fish  preservation  and  public 
recreation  facilities.  K  has  no  special  legal 
entitlements  for  beneficial  use  of  the 
financed  facilities.  The  fish  preservation 
facilities  are  functionally  related  to  the 
operation  of  the  plant.  The  recreation 
facilities  are  available  to  natural  persons  on 
a  short-terra  basis  according  to  generally 
applicable  and  uniformly  applied  rates. 
Under  paragraph  (c)  of  this  section,  the 
recreation  facilities  are  treated  as  used  by  the 
general  public.  Under  paragraph  (b)(7)  of  this 
section,  K's  use  is  not  treated  as  private 
business  use  of  the  recreation  facilities 
because  K  has  no  special  legal  entitlements 
for  beneficial  use  of  the  recreation  facilities. 
The  fish  preservation  facilities  are  not  of  a 
type  reasonably  available  for  use  on  the  same 
basis  by  natural  persons  not  engaged  in  a 
trade  or  business.  Under  all  of  the  facts  and 
circumstances  (including  the  functional 
relationship  of  the  fish  preserv'ation  facilities 
to  property  used  in  K's  trade  or  business) 
under  paragraph  fb)(7)(ii)  of  this  section.  K 
derives  a  special  economic  benefit  from  the 
fish  preservation  facilities.  Therefore,  K's 
private  business  use  may  be  established 
solely  on  the  basis  of  that  special  economic 
benefit,  and  K's  use  of  the  fish  preservation 
facilities  is  treated  as  private  business  use. 

Example  7.  Other  actual  or  beneficial  use — 
pollution  control  facilities.  City  B  issues 
obligations  to  finance  construction  of  a 
specialized  pollution  control  facility  on  land 
that  it  owTis  adjacent  to  a  factor\-  owned  by 
Corporation  N.  B  will  own  and  operate  the 
pollution  control  facility,  and  N  will  have  no 
special  legal  entitlements  to  use  the  facility. 
B,  however,  reasonably  exjjects  that  N  will  be 
the  only  user  of  the  facility.  The  facility  will 
not  be  reasonably  available  for  use  on  the 
same  basis  by  natural  persons  not  engaged  in 
a  trade  or  business.  Under  paragraph  (b)(7)(ii) 
of  this  section,  because  under  all  of  the  facts 
and  circumstances  the  facility  is  functionally 
related  and  is  physically  proximate  to 
property  used  in  N's  trade  or  business.  N 
derives  a  special  economic  benefit  from  the 
facility.  Therefore,  N's  private  business  use 
may  be  established  solely  on  the  basis  of  that 
special  economic  benefit,  and  N's  use  is 
treated  as  private  business  use  of  the  facility. 
See  paragraph  (b)(7)(ii)  of  this  section. 

Example  8.  General  public  use — airport 
runway-  (i)  City  I  issues  bonds  and  uses  all 
of  the  proceeds  to  finance  construction  of  a 
runway  at  a  new  city-owned  airport.  The 
runway  will  be  available  for  take-off  and 
landing  by  any  opjerator  of  an  aircraft 
desiring  to  use  the  airport,  including  general 
aviation  op»erators  who  are  natural  persons 
not  engaged  in  a  trade  or  business.  It  is 
reasonably  expected  that  most  of  the  actual 
use  of  the  runway  will  be  by  private  air 
carriers  (both  charter  airlines  and  commercial 
airlines)  in  connection  with  their  use  of  the 
airport  terminals  leased  by  those  carriers 
These  leases  for  the  use  of  terminal  space 
provide  no  priority  rights  or  other 


preferential  benefits  to  the  air  earners  for  use 
of  the  runway.  Moreover,  under  the  leases 
the  lease  payments  are  determined  without 
taking  into  account  the  revenues  generated 
by  runway  landing  fees  (that  is.  the  lease 
payments  are  not  determined  on  a  "residual" 
basis).  Although  the  lessee  air  carriers  receive 
a  special  economic  benefit  from  the  use  of 
the  runway,  this  economic  benefit  is  not 
sufficient  to  cause  the  air  carriers  to  be 
private  business  users,  because  the  runway  is 
available  for  general  public  use.  The  issue 
does  not  meet  the  private  business  use  test 
See  paragraphs  (b)(7)(ii)  and  (c)  of  this 
section. 

(ii)  The  facts  are  the  same  as  in  Example 
Bill,  except  that  the  runway  will  be  available 
for  use  only  by  private  air  carriers.  The  use 
by  these  private  air  carriers  is  not  for  general 
public  use.  because  the  runway  is  not 
reasonably  available  for  use  on  the  same 
basis  by  natural  persons  not  engaged  in  a 
trade  or  business  Depending  on  all  of  the 
facts  and  circumstances,  including  whether 
there  are  only  a  small  number  of  lessee 
private  air  carriers,  the  issue  may  meet  the 
private  business  use  test  solely  because  the 
private  air  carriers  receive  a  special  economic 
benefit  from  the  runway  See  paragraph 
(b)(7)(ii)  of  this  section. 

(iii)  The  facts  are  the  same  as  in  Example 
8UI.  except  that  the  lease  payments  under  the 
leases  with  the  private  air  carriers  are 
detennined  on  a  residual  basis  by  taking  into 
account  the  net  revenues  generated  by 
runway  landing  fees.  These  leases  cause  the 
private  business  use  test  to  be  met  with 
respect  to  the  runway  because  they  are 
arrangements  that  convey  special  legal 
entitlements  to  the  financed  facility  to 
nongovernmental  persons  See  paragraph 
(b)(7)(i)  of  this  section. 

Example  9.  General  public  use — airport 
parking  garage.  City  S  issues  bonds  and  uses 
all  of  the  proceeds  to  finance  construction  of 
a  city-owned  parking  garage  at  the  city- 
owned  airport  5  reasonably  expects  that 
more  than  10  percent  of  the  actual  use  of  the 
parking  garage  will  be  by  employees  or 
private  air  carriers  (both  charter  airlines  and 
commercial  airlines)  in  connection  with  their 
use  of  the  airport  terminals  leased  by  those 
carriers.  The  air  carriers'  use  of  the  parking 
garage,  however,  will  be  on  the  same  basis  as 
passengers  and  other  members  of  the  general 
public  using  the  airport.  The  leases  for  the 
use  of  the  terminal  space  provide  no  priority 
rights  to  the  air  carriers  for  use  of  ftie  parking 
garage,  and  the  lease  payments  are 
determined  without  taking  into  account  the 
revenues  generated  by  the  parking  garage. 
Although  the  lessee  air  carriers  receive  a 
special  economic  benefit  from  the  use  of  the 
parking  garage,  this  economic  benefit  is  not 
sufficient  to  cause  the  air  carriers  to  be 
private  business  users,  because  the  parking 
garage  is  available  for  genera!  public  use.  The 
issue  does  not  meet  the  private  business  use 
test.  See  paragraphs  (b){7)(ii)  and  (c)  of  this 
section. 

Example  10.  Long-term  arrangements  not 
treated  as  general  pubtir  use — insurance 
fund  Authority  T  deposits  all  of  the  proceeds 
of  its  bonds  in  its  insurance  fund  and  invests 
all  of  those  proceeds  in  tax-exempt  bonds 
The  insurance  fund  provides  insurance  to  a 


large  number  of  businesses  and  natural 
persons  not  engaged  in  a  trade  or  business. 
Each  particijjant  receives  insurance  for  a 
term  of  1  year  The  use  bv  the  particijjants. 
other  than  participants  that  are  natural 
persons  not  engaged  in  a  trade  or  business, 
is  treated  as  private  business  use  of  the 
proceeds  of  the  bonds  because  the 
participants  have  sjjecial  legal  entitlements 
to  the  use  of  bond  proceeds,  even  though  the 
contractual  rights  are  not  necessarily 
propjerly  characterized  as  ownership, 
leasehold,  or  similar  interests  listed  in 
paragraph  (b)  of  this  section.  U.se  of  the  bond 
proceeds  is  not  treated  as  general  public  use 
be(-ause  the  term  of  the  insurance  is  greater 
than  180  days.  See  paragraphs  (b)(7)(i)  and 
|c)(3)  of  this  section. 

Example  1 1 .  General  public  use — port 
road  Highway  Authority  W  uses  all  of  the 
proceeds  of  its  bonds  to  construct  a  25-mile 
road  to  connect  an  industrial  port  owned  by 
Corporation  Y  with  existing  roads  owned  and 
operated  by  W.  Other  than  the  f>ort,  the 
nearest  residential  or  commercial 
development  to  the  new  road  is  12  miles 
away.  There  is  no  reasonable  exptectation  that 
development  will  occur  in  the  area 
surrounding  the  new  road  W  and  Y  enter 
into  no  arrangement  (either  by  contract  or 
ordinance)  that  conveys  special  legal 
entitlements  to  Y  for  the  use  of  the  road  I'se 
of  the  road  will  be  available  without 
restriction  to  all  users,  including  natural 
persons  who  are  not  engaged  in  a  trade  or 
business.  The  issue  does  not  meet  the  private 
business  use  test  because  the  road  is  treated 
as  used  only  by  the  general  public. 

Example  32  General  public  use  of 
governmentally  owned  hotel  State  Q  issues 
bonds  to  purchase  land  and  construct  a  hotel 
for  use  by  the  general  public  (that  is,  tourists, 
\  isitors.  and  business  travelers!  The  bond 
documents  provide  that  Q  will  own  and 
operate  the  project  for  the  term  of  the  bonds. 
Q  will  not  enter  into  a  lease  or  license  with 
any  user  for  use  of  room";  for  a  period  longer 
than  180  days  (although  users  may  actually 
use  rooms  for  consecutive  periods  :n  excess 
of  180  days!  Use  of  the  hotel  by  hotel  guests 
who  are  travelling  in  connection  with  trades 
or  businesses  of  nongovernmental  persons  is 
not  a  private  business  use  of  the  hotel  by 
these  p)€rsons  because  the  hotel  is  intended 
to  be  available  and  in  fact  is  reasonably 
available  for  use  on  the  same  basis  by  natural 
persons  not  engaged  in  a  trade  or  business. 
See  paragraph  (c)(1)  of  this  section. 

Example  13  General  public  use  with  rights 
of  first  refusal.  Authority  \'  uses  all  of  the 
proceeds  of  its  bonds  to  construct  a  parking 
garage.  ,^!  least  90  percent  of  the  spaces  in 
the  garage  will  be  available  to  the  general 
public  on  a  monthly  first-come,  first-served 
basis  V  reasonably  expects  that  the  spaces 
will  be  predominantly  leased  to  natural 
persons  not  engagfKi  in  a  trade  or  business 
who  have  priority  rights  to  renew  their 
spaces  at  then  current  fair  market  value  rates. 
More  than  10  percent  of  the  spaces  will  be 
leased  to  nongovernmental  persons  acting  in 
a  trade  or  business  These  leases  are  not 
treated  as  arrangements  with  a  term  of  use 
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greater  than  180  days.  The  rights  to  renew  are 
not  treated  as  renewal  options  because  the 
compensation  for  the  spaces  is  redetermined 
at  generally  applicable,  fair  market  value 
rates  that  will  be  in  effect  at  the  time  of 
renewal  and  the  use  of  the  spaces  under 
similar  arrangements  is  predominantly  by 
natural  persons  who  are  not  engaged  in  a 
trade  or  business  The  issue  does  not  meet 
the  private  business  use  test  because  at  least 
90  percent  of  the  use  of  the  parking  garage 
is  general  public  use.  See  paragraph  (c)(3)  of 
this  section. 

Example  14.  General  public  use  with  a 
specially  negotiated  rate  agreement  with 
agency  of  United  States  G.  a  sewage 
collection  and  treatment  district,  operates 
fiacilities  that  were  financed  with  its  bonds. 
F,  an  agency  of  the  United  States,  has  a  base 
located  within  G.  Approximately  20  percent 
of  Gs  facilities  are  used  to  treat  sewage 
produced  by  F  under  a  sp^ecially  negotiated 
rate  agreement.  Under  the  specially 
negotiated  rate  agreement,  G  uses  its  best 
efforts  to  charge  F  as  closely  as  possible  the 
same  amount  for  its  use  of  G's  services  as  its 
other  customers  pay  for  the  same  amount  of 
services,  although  those  other  customers  pay 
for  services  based  on  standard  district 
charges  and  tax  levies.  F  is  prohibited  by 
federal  law  from  paying  for  the  services 
based  on  those  standard  district  charges  and 
tax  levies  The  use  of  G's  facilities  by  F  is  on 
the  same  basis  as  the  general  public.  See 
paragraph  (c)(2)(;i)  of  this  section. 

Example  15.  Arrangements  not  available 
for  use  by  natural  persons  not  engaged  in  a 
trade  or  busmess — federal  use  of  prisons 
Authority  E  uses  all  of  the  proceeds  of  its 
bonds  to  construct  a  prison  E  contracts  with 
federal  agency  F  to  house  federal  prisoners 
on  a  space-available,  first-come,  first-served 
basis,  pursuant  to  which  F  will  be  charged 
approximately  the  same  amount  for  each 
prisoner  as  other  persons  that  enter  into 
similar  transfer  agreements  It  is  reasonably 
expected  that  other  persons  will  enter  into 
similar  agreements  The  term  of  the  use 
under  the  contract  is  not  longer  than  90  days, 
and  F  has  no  right  to  renew,  although  E 
reasonably  expects  to  renew  the  contract 
indefinitely  The  prison  is  not  financed  for  a 
principal  purpose  of  providing  the  prison  for 
use  by  F  It  is  reasonably  expected  that 
during  the  term  of  the  bonds,  more  than  10 
percent  of  the  prisoners  at  the  prison  will  be 
federal  prisoners.  F's  use  of  the  facility  is  not 
general  public  use  because  this  type  of  use 
(leasing  space  for  prisoners]  is  not  available 
for  use  on  the  same  basis  by  natural  persons 
not  engaged  in  a  trade  or  business.  The  issue 
does  not  meet  the  private  business  use  test, 
however,  because  the  leases  satisfy  the 
exception  of  paragraph  (d)(3)(i)  of  this 
section. 

Example  16  Segotiated  arm's-length 
arrangements — auditorium  reserved  in 
advance,  (i)  City  Z  issues  obligations  to 
finance  the  construction  of  a  municipal 
auditorium  that  it  will  own  and  operate.  The 
use  of  the  auditorium  will  be  open  to  anyone 
who  wishes  to  use  it  for  a  short  period  of 
time  on  a  rate-scale  basis.  Z  reasonably 
expects  that  the  auditorium  will  be  used  by 
schools,  church  groups,  sororities,  and 
numerous  commercial  organizations. 


Corporation  H.  a  nongovernmental  person, 
enters  into  an  arm's-length  arrangement  with 
Z  to  use  the  auditorium  for  1  week  for  each 
year  for  a  10-year  period  (a  total  of  70  days), 
pursuant  to  which  H  will  be  charged  a 
specific  price  reflecting  fair  market  value.  On 
the  date  the  contract  is  entered  into.  Z  has 
not  established  generally  applicable  rates  for 
future  years.  Even  though  the  auditorium  is 
not  financed  for  a  principal  purpose  of 
providing  use  of  the  auditorium  to  H.  H  is 
not  treated  as  using  the  auditorium  as  a 
member  of  the  general  public  because  its  use 
is  not  on  the  same  basis  as  the  general  public. 
Because  the  term  of  H's  use  of  the  auditorium 
is  longer  than  30  days,  the  arrangement  does 
not  meet  the  exception  under  paragraph 
(d)(3)(ii)  of  this  section. 

(ii)  The  facts  are  the  same  as  in  Example 
16(i).  except  that  H  will  enter  into  an  arm's- 
length  arrangement  with  Z  to  use  the 
auditorium  for  1  week  for  each  year  for  a  4- 
year  period  (a  total  of  28  days),  pursuant  to 
which  H  will  be  charged  a  specific  price 
reflecting  fair  market  value.  H  is  not  treated 
as  a  private  business  user  of  the  auditorium 
because  its  contract  satisfies  the  exception  of 
paragraph  (d)(3)(ii)  of  this  section  for 
negotiated  arm's-length  arrangements. 

(g)  Measurement  of  private  business 
usQ — (1)  In  general  In  general,  the 
private  business  use  of  proceeds  is 
allocated  to  property  under  §1.141-6. 
The  amount  of  private  bu.siness  use  of 
that  property  is  determined  according  to 
the  average  percentage  of  private 
business  use  of  that  property  during  the 
measurement  period. 

(2)  Measurement  period — (i)  General 
rule.  Except  as  provided  in  this 
paragraph  (g)(2).  the  measurement 
period  of  property  financed  by  an  issue 
begins  on  the  later  of  the  issue  date  of 
that  issue  or  the  date  the  property  is 
placed  in  service  and  ends  on  the  earlier 
of  the  last  date  of  the  reasonably 
expected  economic  life  of  the  property 
or  the  latest  maturity  date  of  anv  bond 
of  the  issue  financing  the  property 
(determined  without  regard  to  any 
optional  redemption  dates).  In  general, 
the  period  of  reasonably  expected 
economic  hfe  of  the  property  for  this 
purpose  is  based  on  reasonable 
expectations  as  of  the  issue  date. 

(ii)  Special  rule  for  refun dings  of 
short-term  obligations.  For  an  issue  of 
short-term  obligations  that  th6  issuer 
reasonably  expects  to  refund  with  a 
long-term  financing  (such  as  bond 
anticipation  notes),  the  measurement 
period  is  based  on  the  latest  maturity 
date  of  any  bond  of  the  last  refunding 
issue  with  respect  to  the  financed 
property  (determined  without  regard  to 
any  optional  redemption  dates). 

(iii)  Special  rule  for  reasonably 
expected  mandatory  redemptions.  If  an 
issuer  reasonably  expects  on  the  issue 
date  that  an  action  v^ll  occur  d-.iring  the 
term  of  the  bonds  to  cause  either  the 


private  business  tests  or  the  private  loan 
financing  test  to  be  met  and  is  required 
to  redeem  bonds  to  meet  the  reasonable 
expectations  test  of  §1.141-2(d)(2),  the 
measurement  period  ends  on  the 
reasonably  expected  redemption  date. 

(iv)  Special  rule  for  ownership  by  a 
nongovernmental  person.  The  amount 
of  private  business  use  resulting  from 
owmership  by  a  nongovernmental 
person  is  the  greatest  percentage  of 
private  business  use  in  any  1-year 
period. 

(v)  Anti-abuse  rule.  If  an  issuer 
establishes  the  term  of  an  issue  for  a 
period  that  is  longer  than  is  reasonably 
necessary  for  the  governmental 
purposes  of  the  issue  for  a  principal 
purpose  of  increasing  the  permitted 
amount  of  private  business  use.  the 
Commissioner  may  determine  the 
amount  of  private  business  use 
according  to  the  greatest  percentage  of 
private  business  use  in  any  1-year 
period. 

(3)  Determining  average  percentage  of 
private  business  use.  The  average 
percentage  of  private  business  use  is  the 
average  of  the  percentages  of  private 
business  u.se  during  the  1-vear  periods 
within  the  measurement  period. 
Appropriate  adjustments  must  be  made 
for  beginning  and  ending  periods  of  less 
than  1  year. 

(4)  Determining  the  average  amount 
of  private  business  use  for  a  1-year 
period — (i)  In  general.  The  percentage  of 
private  business  use  of  property  for  any 
1-year  period  is  the  average  private 
business  use  during  that  year.  This 
average  is  determined  by  comparing  the 
amount  of  private  business  use  during 
the  year  to  the  total  amount  of  private 
business  use  and  use  that  is  not  private 
business  use  (government  u.se)  during 
that  year.  Paragraphs  (g)(4)  (ii)  through 
(v)  of  this  section  apply  to  determine  the 
average  amount  of  private  business  use 
for  a  1-year  period. 

(ii)  L'ses  at  different  times.  For  a 
facility  in  which  actual  government  use 
and  private  business  use  occur  at 
different  times  (for  example,  different 
days),  the  average  amount  of  private 
business  use  generally  is  based  on  the 
amount  of  time  that  the  facility  is  used 
for  private  business  use  as  a  percentage 
of  the  total  time  for  all  actual  use.  In 
determining  the  total  amount  of  actual 
use,  periods  during  which  the  facility  is 
not  in  use  are  disregarded. 

(iii)  Simultaneous  use.  In  general,  for 
a  facihty  in  which  government  use  and 
private  business  use  occur 
simultaneously,  the  entire  facility  is 
treated  as  having  private  business  use. 
For  example,  a  governmentallv  Qv\aied 
facility  that  is  leased  or  managed  by  a 
nongovernmental  person  in  a  manner 
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that  results  in  private  business  use  is 
treated  as  entirely  used  for  a  private 
business  use.  If,  however,  there  is  also 
private  business  use  and  actual 
government  use  on  the  same  basis,  the 
average  amount  of  private  business  use 
may  be  determined  on  a  reasonable 
basis  that  properly  reflects  the 
proportionate  benefit  to  be  derived  by 
the  various  users  of  the  facility  (for 
example,  reasonably  expected  fair 
market  value  of  use).  For  example,  the 
average  amount  of  private  business  use 
of  a  garage  with  unassigned  spaces  that 
is  used  for  government  use  and  private 
business  use  is  generally  based  on  the 
number  of  spaces  used  for  private 
business  use  as  a  percentage  of  the  total 
number  of  spaces. 

(iv)  Discrete  portion.  For  purposes  of 
this  paragraph  (g),  measurement  of  tbe 
use  of  proceeds  allocated  to  a  discrete 
portion  of  a  facihty  is  determined  bv 
treating  that  discrete  portion  as  a 
separate  facility. 

(v)  Relationship  to  fair  market  value. 
For  purposes  of  paragraphs  (g)(4)  (ii) 
through  (ivj  of  this  section,  if  private 
business  use  is  reasonably  expected  as 
of  the  issue  date  to  have  a  significantlv 
greater  fair  market  value  than 
government  use,  the  average  amount  of 
private  business  use  must  be 
determined  according  to  the  relative 
reasonably  expected  fair  market  values 
of  use  rather  than  another  measure,  such 
as  average  time  of  use.  This 
determination  of  relative  fair  market 
value  may  be  made  as  of  the  date  the 
property  is  acquired  or  placed  in  service 
if  making  this  determination  as  of  the 
issue  date  is  not  reasonably  possible  (for 
example,  if  the  financed  property  is  not 
identified  on  the  issue  date).  In  general, 
the  relative  reasonably  expected  fair 
market  value  for  a  period  must  be 
determined  by  taking  into  account  the 
amount  of  reasonably  expected 
payments  for  private  business  use  for 
the  period  in  a  manner  that  properly 
reflects  the  proportionate  benefit  to  be 
derived  from  the  private  business  use. 

(5)  Common  areas.  The  amount  of 
private  business  use  of  common  areas 
within  a  facility  is  based  on  a  reasonable 
method  that  properly  reflects  the 
proportionate  benefit  to  be  derived  by 
the  users  of  the  facility.  For  example,  in 
general,  a  method  that  is  based  on  the 
average  amount  of  private  business  use 
of  the  remainder  of  the  entire  facility 
reflects  proportionate  benefit. 

(6)  Allocation  of  neutral  costs. 
Proceeds  that  are  used  to  pav  costs  of 
issuance,  invested  in  a  reserve  or 
replacement  fund,  or  paid  as  fees  for  a 
qualified  guarantee  or  a  qualified  hedge 
must  be  allocated  ratably  among  the 


other  purposes  for  which  the  proceeds 
are  used. 

(7)  Commencement  of  measurement 
of  private  business  use.  Generally, 
private  business  use  commences  on  the 
first  date  on  which  there  is  a  right  to 
actual  use  by  the  nongovernmental 
person.  However,  if  an  issuer  enters  into 
an  arrangement  for  private  business  use 
a  substantial  period  before  the  right  to 
actual  private  business  use  commences 
and  the  arrangement  transfers 
ownership  or  is  an  arrangement  for 
other  long-term  use  (such  as  a  lease  for 

a  significant  portion  of  the  remaining 
economic  life  of  financed  property), 
private  business  use  commences  on  the 
date  the  arrangement  is  entered  into, 
even  if  the  right  to  actual  use 
commences  after  the  measurement 
period.  For  this  purpose,  10  percent  of 
the  measurement  period  is  generally 
treated  as  a  substantial  period. 

(8)  Examples.  The  following  examples 
illustrate  the  appfication  of  this 
paragraph  (g): 

Example  1.  Research  facility.  University  U, 
a  state  owned  =ind  of)erated  university,  owns 
and  operates  a  research  facility.  U  proposes 
to  finance  general  improvements  to  the 
facility  with  the  proceeds  of  an  issue  of 
bonds.  U  enters  into  sponsored  research 
agreements  with  nongovernmental  persons 
that  result  in  private  business  use  because 
the  sponsors  will  own  title  to  any  patents 
resulting  from  the  research.  The 
governmental  research  conducted  by  U  and 
the  research  U  conducts  for  the  sponsors  take 
place  simultaneously  in  all  laboratories 
within  the  research  facility.  All  laborator>' 
equipment  is  available  continuously  for  use 
by  workers  who  perform  both  types  of 
research.  Because  it  is  not  possible  to  predict 
which  research  projects  will  be  successful,  it 
is  not  reasonably  practicable  to  estimate  the 
relative  revenues  expected  to  result  from  the 
governmental  and  nongovernmental  research 
U  contributed  90  percent  of  the  cost  of  the 
facility  and  the  nongovernmental  persons 
contributed  10  percent  of  the  cost  Under  this 
section,  the  nongovernmental  persons  are 
using  the  facility  for  a  private  business  use 
on  the  same  basis  as  the  government  use  of 
the  facility.  The  portions  of  the  costs 
contributed  by  the  various  users  of  the 
facility  provide  a  reasonable  basis  that 
properly  reflects  the  proportionate  benefit  to 
be  derived  by  the  users  of  the  facility  The 
nongovernmental  persons  are  treated  as  using 
10  percent  of  the  proceeds  of  the  issue. 

Example  2  Stadium  (i)  City  L  issues 
bonds  and  uses  all  of  the  proceeds  to 
construct  a  stadium.  L  enters  into  a  long-term 
contract  with  a  professional  sports  team  T 
under  which  T  will  use  the  stadium  20  times 
during  each  year.  These  uses  will  occur  on 
nights  and  weekends.  L  reasonably  expects 
that  the  stadium  will  be  used  more  than  180 
other  times  each  year,  none  of  which  will 
give  rise  to  private  business  use.  This 
expectation  is  based  on  a  feasibility  study 
and  historical  use  of  the  old  stadium  that  is 
being  replaced  by  the  new  stadium.  There  is 


no  significant  difference  in  the  value  of  T's 
uses  when  compared  to  the  other  uses  of  the 
stadium,  taking  into  account  the  pa>Tnents 
that  T  is  reasonably  expected  to  make  for  its 
use.  Assuming  no  other  private  business  use, 
the  issue  does  not  meet  the  private  business 
use  test  because  not  more  than  10  percent  of 
the  use  of  the  facility  is  for  a  private  business 
use. 

(ii)  The  facts  are  the  same  as  in  Example 
2lil.  except  that  L  reasonably  expects  that  the 
stadium  will  be  used  not  more  than  60  other 
times  each  year,  none  of  which  will  give  rise 
to  private  business  use  The  issue  meets  the 
private  business  use  test  because  25  percent 
of  the  proceeds  are  used  for  a  private 
business  use 

Example  3  Airport  termmal  areas  treated 
as  common  areas.  City  N  issues  bonds  to 
finance  the  construction  of  an  airport 
terminal  Eight>'  percent  of  the  leasable  space 
of  the  terminal  will  be  leased  to  private  air 
carriers  The  remaining  20  percent  of  the 
leasable  space  will  be  used  for  the  term  of  the 
bonds  by  N  for  its  administrative  purposes. 
The  common  areas  of  the  terminal,  including 
waiting  areas,  lobbies,  and  hallways  are 
treated  as  80  percent  used  by  the  air  earners 
for  purposes  of  the  private  business  use  test 

§1.141-4    Private  securtty  or  payment  test 

(a)  General  rule — (1)  Private  security 
or  payment.  The  private  security  or 
payment  test  relates  to  the  nature  of  the 
security  for,  and  the  source  of,  the 
payment  of  debt  ser\'ice  on  an  issue 
The  private  payment  portion  of  the  test 
takes  into  account  the  payment  of  the 
debt  service  on  the  issue  that  is  directly 
or  indirectly  to  be  derived  from 
payments  (v\-hether  or  not  to  the  issuer 
or  any  related  party)  in  respect  of 
property,  or  borrowed  money,  used  or  to 
be  used  for  a  private  business  use  The 
private  security  portion  of  the  test  takes 
into  account  the  payment  of  the  debt 
ser\-ice  on  the  issue  that  is  directly  or 
indirectly  secured  by  any  interest  in 
property  used  or  to  be  u.sed  for  a  private 
business  use  or  payments  in  respect  of 
property  used  or  to  be  used  for  a  private 
business  use  For  additional  rules  for 
output  facilities,  see  §  M41-7. 

(2)  Aggregation  of  private  payrnents 
and  security.  For  purposes  of  the  private 
security  or  payment  test,  payments  " 
taken  into  account  as  private  payments 
and  payments  or  property  taken  into 
account  as  private  security  are 
aggregated.  Howe\pr,  the  same 
payments  are  not  taken  into  account  as 
both  private  .security  and  private 
payments. 

(3)  Underlying  arrangement.  The 
security  for,  and  pa\Tnent  of  debt 
ser\'ice  on.  an  isf  ue  is  determined  from 
both  the  terms  o'  the  bond  documents 
and  on  the  basis  of  any  underlying 
arrangement.  An  underlying 
arrangement  may  result  from  separate 
agreements  between  the  parties  or  may 
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be  determined  on  the  basis  of  all  of  the 
facts  and  circumstances  surrounding  the 
issuance  of  the  bonds.  For  example,  if 
the  payment  of  debt  service  on  an  issue 
is  secured  by  both  a  pledge  of  the  full 
faith  and  credit  of  a  state  or  local 
governmental  unit  and  any  interest  in 
property  used  or  to  be  used  in  a  private 
business  use.  the  issue  meets  the  private 
security  or  payment  test. 

(b)  \ieasurement  of  private  payments 
and  security — (1)  Scope.  This  paragraph 
(b)  contains  rules  that  apply  to  both 
private  security  and  private  payments. 

(2)  Present  value  measurement — (i) 
Use  of  present  value.  In  determining 
whether  an  issue  meets  the  private 
security  or  payment  test,  the  present 
value  of  the  payments  or  property  taken 
into  account  is  compared  to  the  present 
value  of  the  debt  service  to  be  paid  over 
the  term  of  the  issue 

(ill  Debt  sen-ice — (A)  Debt  service 
paid  from  proceeds.  Debt  service  does 
not  include  any  amount  paid  or  to  be 
paid  from  sale  proceeds  or  investment 
proceeds.  For  example,  debt  service 
does  not  include  payments  of 
capitalized  interest  funded  with 
proceeds. 

(B)  Adjustments  to  debt  service.  Debt 
service  is  adjusted  to  take  into  account 
payments  and  receipts  that  adjust  the 
yield  on  an  issue  for  purposes  of  section 
148(f)-  For  example,  debt  service 
includes  fees  paid  for  qualified 
guarantees  under  §  1.148-4(0  and  is 
adjusted  to  take  into  account  payments 
and  receipts  on  qualified  hedges  under 
§1.148-4(h). 

(iii)  Computation  of  present  value — 
(A)  In  general  Present  values  are 
determined  by  using  the  yield  on  the 
issue  as  the  discount  rate  and  by 
discounting  all  amounts  to  the  issue 
date.  See.  however.  §  1.141-13  for 
special  rules  for  refunding  bonds. 

(B)  Fixed  yield  issues.  For  a  fixed 
jdeld  issue  yield  is  determined  on  the 
issue  date  and  is  not  adjusted  to  take 
into  account  subseauent  events. 

(C)  Variable  yield  issues.  The  yield  on 
a  variable  yield  issue  is  determined  over 
the  term  of  the  issue.  To  determine  the 
reasonably  expected  yield  as  of  any 
date,  the  issuer  may  assume  that  the 
future  interest  rate  on  a  variable  yield 
bond  will  be  the  then-current  interest 
rate  on  the  bonds  determined  under  the 
formula  prescribed  in  the  bond 
documents.  A  deliberate  action  requires 
a  recomputation  of  the  yield  on  the 
vanable  yield  issue  to  determine  the 
present  value  of  payments  under  that 
arrangement.  In  that  case,  the  issuer 
must  use  the  yield  determined  as  of  the 
date  of  the  deliberate  action  for 
purposes  of  determining  the  present 
value  of  payments  under  the 


arrangement  causing  the  deliberate 
action.  See  paragraph  (g)  of  this  section, 
Example  3. 

(iv]  Application  to  private  security. 
For  purposes  of  determining  the  present 
value  of  debt  service  that  is  secured  by 
property,  the  property  is  valued  at  fair 
market  value  as  of  the  first  date  on 
which  the  property  secures  bonds  of  the 
issue. 

(c)  Private  payments — (1)  In  general 
This  paragraph  (c)  contains  rules  that 
apply  to  private  payments. 

(2)  Payments  taken  into  account — (i) 
Payments  for  use — (A)  In  general.  Both 
direct  and  indirect  payments  made  by 
any  nongovernmental  person  that  is 
treated  as  using  proceeds  of  the  issue 
are  taken  into  account  as  private 
pajTnents  to  the  extent  allocable  to  the 
proceeds  used  by  that  person.  Payments 
are  taken  into  account  as  private 
payments  only  to  the  extent  that  they 
are  made  for  the  period  of  time  that 
proceeds  are  used  for  a  private  business 
use.  Payments  for  a  use  of  proceeds 
include  payments  (whetl      or  not  to  the 
issuer)  in  respect  of  prop'    y  financed 
(directly  or  indirectly)  v\       those 
proceeds,  even  if  not  made  by  a  private 
business  user.  Payments  are  not  made  in 
respect  of  financed  property  if  those 
payments  are  directly  aJlocabie  to  other 
property  being  directly  used  by  the 
person  making  the  payment  and  those 
payments  represent  fair  market  value 
compensation  for  that  other  use.  See 
paragraph  (g)  of  this  section,  Example  4 
and  Example  5.  See  also  paragraph  (c)(3) 
of  this  section  for  rules  relating  to 
allocation  of  payments  to  the  source  or 
sources  of  funding  of  property. 

(B)  Payments  not  to  exceed  use. 
Payments  with  respect  to  proceeds  that 
are  used  for  a  private  business  use  are 
pot  taken  into  account  to  the  extent  that 
the  present  value  of  those  payments 
exceeds  the  present  value  of  debt 
service  on  those  proceeds.  Payments 
need  not  be  directly  derived  from  a 
private  business  user,  however,  to  be 
taken  into  account.  Thus,  if  7  percent  of 
the  proceeds  of  an  issue  is  used  by  a 
person  over  the  measurement  period, 
payments  with  respect  to  the  property 
financed  with  those  proceeds  are  taken 
into  account  as  private  payments  only  to 
the  extent  that  the  present  value  of  those 
payments  does  not  exceed  the  present 
value  of  7  percent  of  the  debt  service  on 
the  issue. 

(C)  Payments  for  operating  expenses. 
Payments  by  a  person  for  a  use  of 
proceeds  do  not  include  the  portion  of 
any  payment  that  is  properly  allocable 
to  the  payment  of  ordinary  and 
necessary  expenses  (as  defined  under 
section  162)  directly  attributable  to  the 
operation  and  maintenance  of  the 


financed  property  used  by  that  person. 
For  this  purpose,  general  overhead  and 
administrative  expenses  are  not  directly 
attributable  to  those  operations  and 
maintenance.  For  example,  if  an  issuer 
receives  $5,000  rent  during  the  vear  for 
use  of  space  in  a  financed  facility  and 
during  the  year  pays  S500  for  ordinary 
and  necessary'  expenses  properly 
allocable  to  the  operation  and 
maintenance  of  that  space  and  S400  for 
general  overhead  and  general 
administrative  expenses  properly 
allocable  to  that  space,  S500  of  the 
S5.000  received  would  not  be 
considered  a  payment  for  the  use  of  the 
proceeds  allocable  to  that  space 
(regardless  of  the  maimer  in  which  that 
S500  is  actually  used). 

(ii)  Refinanced  debt  ser\'ice.  Payments 
of  debt  service  on  an  issue  to  be  made 
from  proceeds  of  a  refunding  issue  are 
taken  into  account  as  private  payments 
in  the  same  proportion  that  the  present 
value  of  the  payments  taken  into 
account  as  private  payments  for  the 
refunding  issue  bears  to  the  present 
value  of  the  debt  service  to  be  paid  on 
the  refunding  issue.  For  example,  if  all 
the  debt  service  on  a  note  is  paid  with 
proceeds  of  a  refunding  issue,  the  note 
meets  the  private  security  or  pa\Tnent 
test  if  (and  to  the  same  extent  that)  the 
refimding  issue  meets  the  private . 
security  or  payment  test.  This  paragraph 
(c)(2)(ii)  does  not  apply  to  payments 
that  arise  from,  deliberate  actions  that 
occur  more  than  3  years  after  the 
retirement  of  the  prior  issue  that  are  not 
reasonably  expected  on  the  issue  date  of 
the  refunding  issue.  For  purposes  of  this 
paragraph  (c)(2)(ii).  whether  an  issue  is 
a  refunding  issue  is  determined  without 
regard  to  §  1.150-l(d)(2)(i)  (relating  to 
certain  payments  of  interest). 

(3)  Allocation  of  payments — (i)  In 
general.  Private  pa\Tnents  for  the  use  of 
property  are  allocated  to  the  source  or 
different  sources  of  funding  of  property. 
The  allocation  to  the  source  or  different 
sources  of  funding  is  based  on  all  of  the 
facts  and  circumstances,  including 
whether  an  allocation  is  consistent  with 
the  purposes  of  section  141.  In  general. 
a  private  payment  for  the  use  of 
property  is  allocated  to  a  source  of 
funding  based  upon  the  nexus  between 
the  payment  and  both  the  financed 
property  and  the  source  of  funding.  For 
this  purpose,  different  sources  of 
funding  may  include  different  tax- 
e.xempt  issues,  taxable  issues,  and 
amounts  that  are  not  derived  from  a 
borrowing,  such  as  revenues  of  an  issuer 
(eouity). 

(ii)  Paymenis  for  use  of  discrete 
property.  Payments  for  the  use  of  a 
discrete  facility  (or  a  discrete  portion  of 
a  facility)  are  allocated  to  the  source  or 
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different  sources  of  funding  of  that 
discrete  property. 

(iii)  Allocations  among  two  or  more 
sources  of  funding.  In  general,  except  as 
provided  in  paragraphs  (c)(3)(iv)  and  (v) 
of  this  section,  if  a  payment  is  made  for 
the  use  of  property  financed  with  two  or 
more  sources  of  funding  (for  example, 
equity  and  a  tax-exempt  issue),  that 
payment  must  be  allocated  to  those 
sources  of  funding  in  a  manner  that 
reasonably  corresponds  to  the  relative 
amounts  of  those  sources  of  funding  that 
are  expended  on  that  property.  If  an 
issuer  has  not  retained  records  of 
amounts  expended  on  the  property  (for 
example,  records  of  costs  of  a  building 
that  was  built  30  years  before  the 
allocation),  an  issuer  may  use 
reasonable  estimates  of  those 
expenditures.  For  this  purpose,  costs  of 
issuance  and  other  similar  neutral  costs 
are  allocated  ratably  among 
expenditures  in  the  same  manner  as  in 
§  1.141-3(g){6).  A  payment  for  the  use  of 
property  may  be  allocated  to  two  or 
more  issues  that  finance  property 
according  to  the  relative  amounts  of 
debt  service  (both  paid  and  accrued)  on 
the  issues  during  the  annual  period  for 
which  the  payment  is  made,  if  that 
allocation  reasonably  reflects  the 
economic  substance  of  the  arrangement. 
In  general,  allocations  of  payments 
according  to  relative  debt  service 
reasonably  reflect  the  economic 
substance  of  the  arrangement  if  the 
maturity  of  the  bonds  reasonably 
corresponds  to  the  reasonably  expected 
economic  life  of  the  property  and  debt 
service  payments  on  the  bonds  are 
approximately  level  from  year  to  year. 

(iv)  Payments  made  under  an 
arrangement  entered  into  in  connection 
with  issuance  of  bonds.  A  private 
payment  for  the  use  of  property  made 
under  an  arrangement  that  is  entered 
into  in  connection  with  the  issuance  of 
the  issue  that  finances  that  property 
generally  is  allocated  to  that  issue. 
Whether  an  arrangement  is  entered  into 
in  connection  with  the  issuance  of  an 
issue  is  determined  on  the  basis  of  all 
of  the  facts  and  circumstances.  An 
arrangement  is  ordinarily  treated  as 
entered  into  in  connection  with  the 
issuance  of  an  issue  if — 

(A)  The  issuer  enters  into  the 
arrangement  during  the  3-year  period 
beginning  18  months  before  the  issue 
date;  and 

(B)  The  amount  of  payments  reflects 
all  or  a  portion  of  debt  service  on  the 
issue. 

(v)  Allocations  to  equity.  A  private 
payment  for  the  use  of  property  may  be 
allocated  to  equity  before  payments  are 
allocated  to  an  issue  only  if — 


(A)  Not  later  than  60  days  after  the 
date  of  the  expenditure  of  those 
amounts,  the  issuer  adopts  an  official 
intent  (in  a  manner  comparable  to 

§  1.150-2(e))  indicating  that  the  issuer 
reasonably  expects  to  be  repaid  for  the 
expenditure  from  a  specific 
arrangement;  and 

(B)  The  private  payment  is  made  not 
later  than  18  months  after  the  later  of 
the  date  the  expenditure  is  made  or  the 
date  the  project  is  placed  in  service. 

(d)  Private  security— [1]  In  general. 
This  paragraph  (d)  contains  mles  that 
relate  to  private  security. 

(2)  Security  taken  into  account.  The 
property  that  is  the  security  for,  or  the 
source  of.  the  paj-ment  of  debt  service 
on  an  issue  need  not  be  property 
financed  with  proceeds.  For  example, 
unimproved  land  or  investment 
securities  used,  directly  or  indirectly,  in 
a  private  business  use  that  secures  an 
issue  provides  private  security  Private 
security  (other  than  fijianced  property 
and  private  payments)  for  an  issue  is 
taken  into  account  under  section  141(b), 
however,  only  to  the  extent  it  is 
provided,  directly  or  indirectly,  by  a 
user  of  proceeds  of  the  issue. 

(3)  Pledge  of  unexpended  proceeds. 
Proceeds  qualifying  for  an  initial 
temporary  period  under  §  1.148-2(e)(2) 
or  (3)  or  deposited  in  a  reasonably 
required  reserve  or  replacement  fund  (as 
defined  in  §  1.148-2(f)(2)(i))  are  not 
taken  into  account  under  this  paragraph 
(d)  before  the  date  on  which  those 
amounts  are  either  expended  or  loaned 
by  the  issuer  to  an  unrelated  party. 

(4)  Secured  by  any  interest  in  propertv 
or  payments.  Property  used  or  to  be 
used  for  a  private  business  use  and 
payments  in  respect  of  that  propertv  are 
treated  as  private  security  if  any  interest 
in  that  property  or  payments  secures  the 
payment  of  debt  service  on  the  bonds. 
For  this  purpose,  the  phrase  any  interest 
in  is  to  be  interpreted  broadly  and 
includes,  for  example,  any  right,  claim, 
title,  or  legal  share  in  property  or 
payments. 

fs)  Payments  in  respect  of  property. 
The  payments  taken  into  account  as 
private  security  are  payments  in  respect 
of  property  used  or  to  be  used  for  a 
private  business  use.  Except  as 
otherwise  provided  in  this  paragraph 
(d)(5)  and  paragraph  (d)(6)  of  this 
section,  the  rules  in  paragraphs 
(c)(2)(i)(A)  and  (B)  and  (c)(2)(ii)  of  this 
section  apply  to  determine  the  amount 
of  pavTnents  treated  as  payments  in 
respect  of  property  used  or  to  be  used 
for  a  private  business  use.  Thus, 
payments  made  by  members  of  the 
general  public  for  use  of  a  facihty  used 
for  a  private  business  use  (for  example. 
a  facility  that  is  the  subject  of  a 


management  contract  that  results  in 
private  business  use)  are  taken  into 
account  as  private  security  to  the  extent 
that  they  are  made  for  the  period  of  time 
that  property  is  used  by  a  private 
business  user. 

(6)  Allocation  of  security  among 
issues.  In  general,  property  or  payments 
from  the  disposition  of  that  property 
that  are  taken  into  account  as  private 
security  are  allocated  to  each  issue 
secured  by  the  pre  lerty  or  pavntnents  on 
a  reasonable  basis  that  takes  into 
account  bondhold'irs'  rights  to  the 
payments  or  pre   erty  upon  default 

(e)  Generally  applicable  taxes — ( 1 ) 
General  rule.  For  purposes  of  the  private 
security  or  pax-ment  test,  generally 
apphcable  taxes  are  not  taken  into 
account  (that  is,  are  not  payments  from 
a  nongovernmental  person  and  are  not 
payments  in  respect  of  propertv  used  for 
a  private  business  use). 

(2)  Definition  of  generally  applicable 
taxes.  A  generally  applicable  tax  is  an 
enforced  contribution  exacted  pursuant 
to  legislative  authority  in  the  exercise  of 
the  taxing  power  that  is  imposed  and 
collected  for  the  purpose  of  raising 
revenue  to  be  used  for  governmental 
purposes.  A  generally  applicable  tax 
must  have  a  uniform  tax  rate  that  is 
applied  to  all  persons  of  the  same 
classification  in  the  appropriate 
jurisdiction  and  a  generally  appUcable 
manner  uf  determination  and  collection. 

(3)  Special  charges.  A  payment  for  a 
special  privilege  granted  or  service 
rendered  is  not  a  generally  applicable 
tax.  Special  assessments  paid  bv 
property  owners  benefiting  from 
financed  improvements  are  not 
generally  applicable  taxes  For  example, 
a  tax  or  a  pavmer'  in  lieu  of  tax  that  is 
limited  to  the  propertv  or  persons 
benefited  by  an  improvement  is  not  a 
generally  apphcable  tax. 

(4)  Manner  of  determination  and 
collection — (i)  In  general.  A  tax  does  not 
have  a  generally  applicable  manner  of 
determination  and  collection  to  the 
extent  that  one  or  more  taxpayers  make 
any  impermissible  agreements  relating 
to  payment  of  those  ta.xes.  An 
impermissible  agreement  relating  to  the 
pavTnent  of  a  tax  is  taken  into  account 
whether  or  not  it  is  reasonably  expected 
to  result  in  any  pa\-ments  that  would 
not  otherwise  have  been  made  For 
example,  if  an  issuer  uses  proceeds  to 
make  a  grant  to  a  taxpayer  to  improve 
property,  agreements  that  impose 
reasonable  conditions  on  the  use  of  the 
grant  do  not  cause  a  tax  on  that  property 
to  fail  to  be  a  generally  applicable  tax. 

If  an  agreement  by  a  taxpayer  causes  the 
tax  imposed  on  that  taxpayer  not  to  be 
treated  as  a  generally  applicable  tax.  the 
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entire  tax  paid  by  that  ta.xpayer  i.s 
treated  as  a  special  charge,  unless  the 
agreement  is  limited  to  a  specific 
portion  of  the  tax. 

(ii)  Impermissible  agreements.  The 
following  are  examples  of  agreements 
that  cause  a  tax  to  fail  to  have  a 
generally  applicable  manner  of 
determination  and  collection:  an 
agreement  to  be  personally  liable  on  a 
tax  that  does  not  generally  impose 
personal  liability,  to  provide  additional 
credit  support  such  as  a  third  party 
guarantee,  or  to  pay  unanticipated 
shortfalls,  an  agreement  regarding  the 
minimum  market  value  of  property 
subject  to  property  tax;  and  an 
agreement  not  to  challenge  or  seek 
deferral  of  the  tax, 

(iii)  Permissible  agreements.  The 
following  are  exam.ples  of  agreements 
that  do  not  cause  a  tax  to  fail  to  have 
a  generally  applicable  manner  of 
determination  and  collection;  an 
agreement  to  use  a  grant  for  specified 
purposes  (whether  or  not  that  agreement 
is  secured);  a  representation  regarding 
the  expected  value  of  the  property 
following  the  improvement;  an 
agreement  to  insure  the  property  and,  if 
damaged,  to  restore  the  property;  a  right 
of  a  grantor  to  rescind  the  grant  if 
property  taxes  are  not  paid;  and  an 
agreement  to  reduce  or  limit  the  amount 
of  taxes  collected  to  further  a  bona  fide 
governmental  purpose.  For  example,  an 
agreement  to  abate  taxes  to  encourage  a 
property  owner  to  rehabilitate  property 
in  a  distressed  area  is  a  permissible 
agreement 

(5)  Paj.Tnents  m  lieu  of  taxes.  A  tax 
equivalency  payment  and  any  other 
payment  in  lieu  of  a  tax  is  treated  as  a 
generally  applicable  tax  if — 

(i)  The  payment  is  commensurate 
with  and  not  greater  than  the  amounts 
imposed  by  a  statute  for  a  tax  of  general 
application;  and 

(ii)  The  payinent  is  designated  for  a 
public  purpose  and  is  not  a  special 
charge  (as  described  in  paragraph  {e)(3) 
of  this  section).  For  example,  a  payment 
in  lieu  of  ta.xes  made  in  consideration 
for  the  use  of  property  financed  with 
tax-exempt  bonds  is  treated  as  a  special 
charge. 

(f)  Certain  waste  remediation  bonds — 
(1)  Scope.  This  paragraph  (f)  applies  to 
bonds  issued  to  finance  hazardous 
waste  clean-up  activities  on  privately 
owned  land  (hazardous  waste 
remediation  bonds) 

(2)  Persons  that  are  not  private  users. 
Payments  from  nongovernmental 
persons  who  are  not  (other  than 
coincidentally)  either  users  of  the  site 
being  remediated  or  persons  potentially 
responsible  for  disposing  of  hazardous 
waste  on  that  site  art;  not  taken  into 


account  as  private  security  This 
paragraph  (f)(2)  applies  to  payments  that 
secure  (directly  or  indirectly)  the 
payment  of  principal  of,  or  interest  on, 
the  bonds  under  the  terms  of  the  bonds. 
This  paragraph  (f)(2)  applies  only  if  the 
payments  are  made  pursuant  to  either  a 
generally  applicable  state  or  local  ta.xing 
statute  or  a  state  or  local  statute  that 
regulates  or  restrains  activities  on  an 
industry-wide  basis  of  persons  who  are 
engaged  in  generating  or  handling 
hazardous  waste,  or  in  refining, 
producing,  or  transporting  petroleum, 
provided  that  those  payments  do  not 
represent,  in  substance,  payment  for  the 
use  of  proceeds.  For  this  purpose,  a  state 
or  local  statute  that  imposes  payments 
that  have  substantially  the  same 
character  as  those  described  in  Chapter 
38  of  the  Code  are  treated  as  generally 
applicable  taxes. 

(3)  Persons  that  are  private  users.  If 
payments  from  nongovernmental 
persons  who  are  either  users  of  the  site 
being  remediated  or  persons  potentially 
responsible  for  disposing  of  hazardous 
waste  on  that  site  do  not  secure  (directly 
or  indirectly)  the  payment  of  principal 
of,  or  interest  on,  the  bonds  under  the 
terms  of  the  bonds,  the  payments  are  not 
taken  into  account  as  private  payments. 
This  paragraph  (f)(3)  applies  only  if  at 
the  time  the  bonds  are  issued  the 
payments  from  those  nongovernmental 
persons  are  not  material  to  the  security 
for  the  bonds.  For  this  purpose, 
payments  are  not  material  to  the 
security  for  the  bonds  if — 

(i)  The  payments  are  not  required  for 
the  payment  of  debt  service  on  the 
bonds; 

(ii)  The  amount  and  timing  of  the 
payments  are  not  structured  or  designed 
to  reflect  the  payment  of  debt  service  on 
the  bonds:    . 

(iii)  The  receipt  or  the  amount  of  the 
payment  is  uncertain  (for  example,  as  of 
the  issue  date,  no  final  judgment  has 
been  entered  into  against  the 
nongovernmental  person); 

(iv)  The  payments  from  those 
nongovernmental  persons,  when  and  if 
received,  are  used  either  to  redeem 
bonds  of  the  issuer  or  to  pay  for  costs 
of  any  hazardous  waste  remediation 
project:  and 

(v)  In  the  case  when  a  judgment  (but 
not  a  final  judgment)  has  been  entered 
by  the  issue  date  against  a 
nongovernmental  person,  there  are.  as  of 
the  issue  date,  costs  of  hazardous  waste 
remediation  other  than  those  financed 
with  the  bonds  that  may  be  financed 
with  the  payments. 

(g)  Examples.  The  following  examples 
illustrate  the  application  of  this  section; 

Example  1.  Aggregation  of  payments.  State 
B  issues  bonds  with  proceeds  of  $10  million 


B  uses  S9.7  million  of  the  proceeds  to 
construct  a  lO-story  office  building.  B  uses 
the  remaining  S.300.000  of  proceeds  to  make 
a  loan  to  Corporation  Y.  In  addition. 
Corporation  X  leases  1  floor  of  the  building 
for  the  term  of  the  bonds.  L'nder  all  of  the 
facts  and  circumstances,  it  is  reasonable  to 
allocate  10  percent  of  the  proceeds  to  that  1 
floor,  .^s  a  percentage  of  the  present  value  of 
the  debt  service  on  the  bonds,  the  present 
value  of  Y's  loan  repav^ments  is  3  percent  and 
the  present  value  of  X's  lease  payments  is  8 
percent.  The  bonds  meet  the  private  security 
or  pavTnent  test  because  the  private  payments 
taken  into  account  are  more  than  10  percent 
of  the  present  value  of  the  debt  service  on  the 
bonds. 

Example  2.  Indirect  private  pavments.  J,  a 
political  subdivision  of  a  state,  will  issue 
several  series  of  bonds  from  time  to  time  and 
will  use  the  proceeds  to  rehabilitate  urban 
areas.  Under  all  of  the  facts  and 
circumstances,  the  private  business  use  test 
will  be  met  with  respect  to  each  issue  that 
will  be  used  for  the  rehabilitation  and 
construction  of  buUdmgs  that  will  be  leased 
or  sold  to  nongovernmental  persons  for  use 
in  their  trades  or  businesses 
Nongovernmental  persons  will  make 
payments  for  these  sales  and  leases.  There  is 
no  limitation  either  on  the  number  of  issues 
or  the  aggregate  amount  of  bonds  that  may  be 
outstanding.  N'o  group  of  bondholders  has 
any  legal  claim  prior  to  any  other 
bondholders  or  creditors  with  respect  to 
specific;  revenues  of  J.  and  there  is  no 
arrangement  whereby  revenues  from  a 
particular  project  are  paid  into  a  trust  or 
constructive  trust,  or  sinking  fund,  or  are 
otherwise  segregated  or  restricted  for  the 
benefit  of  any  group  of  bondholders.  There  is, 
however,  an  unconditional  obligation  bv  )  to 
pay  the  principal  of.  and  the  interest  on.  each 
issue,  .'\lthough  not  directly  pledged  under 
the  terms  of  the  bond  documents,  the  leases 
and  sales  are  underlying  arrangements.  The 
payTnents  relating  to  these  leases  and  sales 
are  taken  into  account  as  private  payments  to 
determine  whether  each  issue  of  bonds  meets 
the  private  security  or  payment  test. 

Example  3.  Computation  of  payment  w 
variable  yield  issues,  (i)  City  M  issues  general 
obligation  bonds  with  proceeds  of  SIO 
mill'on  to  finance  a  5-story  office  building. 
The  bonds  bear  interest  at  a  variable  rate  that 
is  recomputed  monthly  according  to  an  index 
that  reflects  current  market  yields.  The  yield 
that  the  interest  index  would  produce  on  the 
issue  date  is  6  percent.  M  leases  1  floor  of 
the  office  building  to  Corporation  T.  a 
nongovernmental  person,  for  the  term  of  the 
bonds.  Under  all  of  the  facts  and 
circumstances.  T  is  treated  as  using  more 
than  10  percent  of  the  proceeds.  Using  the  6 
percent  yield  as  the  discount  rate.  M 
reasonably  expects  on  the  issue  date  that  the 
present  \alue  of  lease  payments  to  be  made 
by  T  will  be  8  percent  of  the  present  value 
of  the  total  debt  service  on  the  bonds.  After 
the  issue  date  of  the  bonds,  interest  rates 
decline  significantly,  so  that  the  yield  on  the 
bonds  over  their  entire  term  is  4  percent. 
Using  this  actual  4  percent  yield  as  the 
discount  rate,  the  present  value  of  lease 
payments  made  by  T  is  12  percent  of  the 
present  value  of  the  actual  total  debt  ser\'ice 
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on  the  bonds.  The  bonds  are  not  private 
activity  bonds  because  M  reasonably 
expected  on  the  issue  date  that  the  bonds 
would  not  meet  the  private  securitv  or 
p&vment  test  and  because  M  did  not  take  anv 
subsequent  deliberate  action  to  meet  the 
private  security  or  payment  test. 

(ii)  The  fact?  are  the  same  as  Example  3ii). 
except  that  5  years  after  the  issue  date  M 
leases  a  second  floor  to  Corporation  S.  a 
nongovernmental  person,  under  a  long-term 
lease.  Because  M  has  taken  a  deliberate 
action,  the  present  value  of  the  lease 
payments  must  be  computed.  On  the  date 
this  lease  is  entered  into.  M  reasonably 
expects  that  the  yield  on  the  bonds  over  their 
entire  term  will  be  5  5  percent,  based  on 
actual  interest  rates  to  date  and  the  then- 
current  rate  on  the  variable  yield  bonds.  M 
uses  this  5.5  percent  yield  as  the  discomt 
rate.  Using  this  5.5  percent  yield  as  the 
discount  rate,  as  a  percentage  of  the  present 
value  of  the  debt  service  on  the  bonds,  the 
present  value  of  the  lease  payments  made  bv 
S  is  3  percent.  The  bonds  are  private  activitv 
bonds  because  the  present  value  of  the 
aggregate  private  payments  is  greater  than  10 
percent  of  the  present  value  of  debt  service. 

Example  4.  Payments  not  in  respect  of 
financed  property.  In  order  to  further  public 
safety.  City  Y  issues  tax  assessment  bonds  the 
proceeds  of  which  are  used  to  move  existing 
electric  utility  lines  undergiound.  Although 
the  utility  lines  are  owned  bv  a 
nongovernmental  utility  company,  that 
company  is  under  no  obligation  to  move  the 
lines  The  debt  service  on  the  bonds  will  be 
paid  using  assessments  levied  by  Citv  Y  on 
the  customers  of  the  utility  Although  the 
utility  lines  are  privatelv  owiied  and  the 
utility  customers  make  payments  to  the 
utility  (  onipany  for  the  use  of  those  lines,  the 
assessments  are  payments  in  respect  of  the 
cost  of  relocating  the  utilit\'  line.  Thus,  the 
assessment  payinents  are  not  made  in  respect 
of  property  used  for  a  private  business  use. 
Any  direct  or  indirect  payments  to  Y  by  the 
utility  company  for  the  undergrounding  are, 
however,  taken  into  account  as  private 
payments. 

Example  5.  Payments  from  users  of 
proceeds  that  are  not  private  business  users 
taken  mto  account.  City  P  issues  general 
obligation  bonds  to  finance  the  renovation  of 
a  hospital  that  it  owns.  The  hospital  is 
operated  for  P  by  D.  a  nongovernmental 
person,  under  a  management  contract  that 
results  in  private  business  use  under  §1.141- 
3.  P  will  use  the  revenues  from  the  hospital 
(after  the  required  payments  to  D  and  the 
payment  of  operation  and  m,aintenance 
expenses)  to  pay  the  debt  service  on  the 
bonds.  The  bonds  meet  the  private  securit',' 
or  payTTient  test  because  the  revenues  from 
the  hospital  are  payTnents  in  respect  of 
property  used  for  a  private  business  use. 

Example  6.  Limitation  of  amount  of 
payments  to  amount  of  private  business  use 
not  determined  annunllv.  Citv  Q  issues  twnds 
with  a  term  of  15  years  and  uses  the  proceeds 
to  construct  an  office  building.  The  debt 
serv'ice  on  the  bonds  is  level  throughout  the 
15-year  ierm.  Q  enters  into  a  5-year  lease 
with  Corporation  R  under  which  R  is  treated 
as  a  user  of  1 1  percent  of  the  proceeds.  R  will 
make  lease  jjayments  equal  to  20  percent  of 


the  annual  debt  service  on  the  bonds  for  each 
year  of  the  lease.  The  present  \alue  of  R's 
lease  paynnents  is  equal  to  12  percent  of  the 
present  value  of  the  debt  service  over  the 
entire  15-year  term  of  the-  bonds.  If.  however, 
the  lease  pa\ments  taken  into  account  as 
pri\ate  payments  were  limited  to  11  percent 
of  debt  service  paid  in  each  year  of  the  lease, 
the  present  \alue  of  these  paxrnents  would  be 
only  8  percent  of  the  debt  service  on  the 
bonds  over  the  entire  term  of  the  bonds.  The 
bonds  meet  the  private  securitv  or  payment 
test,  because  K's  least-  payments  are  taken 
into  account  as  private  payments  in  an 
amount  not  to  exceed  1 1  percent  of  the  debt 
service  of  the  bonds. 

Example  7.  Allocation  of  payments  to 
funds  not  derived  from  a  borrowing.  City  Z 
purchases  property  for  51,250,000  using 
SI  .000.000  of  proceeds  of  its  tax  increment 
bonds  and  5250.000  of  other  revenues  that 
are  in  its  redevelopment  fund.  Within  60 
days  of  the  dote  of  purchase.  Z  declared  its 
intent  to  sell  the  property  pursuant  to  a 
redevelopment  plan  and  to  use  that  amount 
to  reimburse  its  redevelopment  fund.  The 
bonds  are  secured  only  by  the  incremental 
property  taxes  attributable  to  the  increase  in 
value  of  the  property  from  the  planned 
redevelopment  of  the  property.  Within  18 
months  after  the  issue  date.  Z  sells  the 
financed  property  to  Developer  M  for 
5250.000.  which  Z  uses  to  reimburse  the 
redevelopment  fund  The  property  that  M 
uses  is  financed  both  with  the  proceeds  of 
the  bonds  and  Zs  redevelopment  fund.  The 
payments  by  .M  are  properly  allocable  to  the 
costs  of  property  financed  with  the  amounts 
in  Z's  redevelopment  fund.  See  paragraphs 
(c)(3)  (i)  and  (v)  of  this  section. 

Example  S.  Allocation  of  poMnents  to 
different  sources  of  funding — improvements 
In  1997.  City  L  issues  bonds  with  proceeds 
of  S8  million  to  finance  the  acfuisition  of  a 
building.  In  2002.  L  spends  52  million  of  its 
general  revenues  to  improve  the  heating 
system  and  roof  of  the  building.  At  that  time. 
L  enters  into  a  10-year  lease  with  Corporation 
M  for  the  building  providing  for  annual 
payments  of  51  million  to  L,  The  lease 
payments  are  at  fair  market  value,  and  the 
lease  pa\'ments  do  not  otherwise  have  a     * 
significant  nexus  to  either  the  issue  or  to  the 
expenditure  of  general  revenues.  Eightv 
percent  of  each  lease  payment  is  allocated  to 
the  issue  and  is  taken  into  account  under  the 
private  payment  test  because  each  lease 
payment  is  properly  allocated  to  the  sources 
of  funding  in  a  manner  that  reasonably 
corresponds  to  the  relative  amounts  of  the 
sources  of  funding  that  are  expended  on  the 
building. 

Example  9.  Security  not  provided  by  users 
of  proceeds  not  taken  into  account.  County 
W  issues  certificates  of  f)iirticipation  in  a 
lease  of  a  building  ih.-.t  W  owns  and 
covenants  to  appropriate  annual  pavTiients 
for  the  lease.  A  portion  of  each  payment  is 
specified  as  interest  More  than  10  percent  of 
the  building  is  used  for  private  business  use. 
None  of  the  proceeds  of  the  obligations  are 
used  with  respect  to  the  building  W  uses  the 
proceeds  of  the  obligations  to  make  a  grant 
to  Cxjrporation  Y  for  the  construction  of  a 
factory  that  Y  will  own.  Y  makes  no 
payments  to  W.  directly  or  indirectly,  for  its 


use  of  proceeds,  and  Y  has  no  relationship 
to  the  users  of  the  leased  building.  If  W 
defaults  under  the  lease,  the  trustee  for  the 
holders  of  the  certificates  of  participation  has 
a  limited  right  of  repossession  under  which 
the  trustee  may  not  foreclose  but  may  lease 
the  property  to  a  new  tenant  at  fair  market 
value.  The  obligations  are  secured  by  an 
interest  in  property  used  for  a  private 
business  use.  However,  because  the  property 
is  not  provided  by  a  private  business  user 
and  is  not  financed  property,  the  obligations 
do  not  meet  the  private  security  or  payment 
test. 

Example  10.  Allocation  of  payments 
among  issues.  University  L.  a  political     • 
subdivision,  issued  three  separate  series  of 
revenue  bonds  during  1989,  1991,  and  1993 
under  the  same  bond  resolution.  L  used  the 
proceeds  to  construct  facilities  exclusively 
for  its  own  use.  Bonds  issued  under  the 
resolution  are  equally  and  ratably  secured 
and  payable  .solely  from  the  income  derived 
by  L  from  rates,  fees,  and  charges  imposed  by 
L  for  the  use  of  the  facilities.  The  bonds 
issued  in  1989.  1991,  and  1993  are  not 
private  activity  bonds.  In  1997,  L  issues 
another  series  of  bonds  under  the  resolution 
to  finance  additional  facilities.  L  leases  20 
percent  of  the  new  facilities  for  the  term  of 
the  1997  bonds  to  nongovernmental  persons 
who  will  use  the  facilities  in  their  trades  or 
businesses.  The  present  value  of  the  lease 
payments  from  the  nongovernmental  users 
will  equal  15  percent  of  the  present  value  of 
the  debt  service  on  the  1997  bonds.  L  will 
commingle  all  of  the  revenues  from  all  its 
bond-financed  facilities  in  its  revenue  fund. 
The  present  value  of  the  portion  of  the  lease 
payments  from  nongovernmental  lessees  of 
the  new  facilities  alio  able  to  the  1997  bonds 
under  paragraph  (d)  of  this  section  is  less 
than  10  percent  of  the  present  value  of  the 
debt  service  on  the  1997  bonds  because  the 
bond  documents  provide  that  the  bonds  are 
equally  and  ratably  secured.  Accordingly,  the 
1997  bonds  do  not  meet  the  private  security 
test.  The  1997  bonds  meet  the  private 
payment  test,  however.  t)ecause  the  private 
lease  payments  for  the  new  facility  are 
properly  allocated  to  those  bonds  (that  is. 
because  none  of  the  proceeds  of  the  prior 
issues  were  used  for  the  new  facilities).  See 
paragraph  (c)  of  this  section. 

Example  1 1 .  Generally  applicable  tax.  (i) 
Authority  N  issues  bonds  to  finance  the 
constnjction  of  a  stadium.  Under  a  long-term 
lease.  Corporation  X.  a  professional  sports 
team,  will  use  more  than  10  percent  of  the 
stadium.  X  will  not.  however,  make  any 
payments  for  this  private  business  use.  The 
security  for  the  bon..s  will  be  a  ticket  tax 
imposed  on  each  person  purchasing  a  ticket 
for  an  event  at  the  stadium.  The  portion  of 
the  ticket  tax  attributable  to  tickets  purchased 
by  persons  attending  X's  events  will,  on  a 
present  value  basis,  exceed  10  percent  of  the 
present  value  of  the  debt  service  on  N's 
bonds.  The  bonds  meet  the  private  security 
or  payment  test  The  ticket  tax  is  not  a 
generally  applicable  tax  and.  to  the  extent 
that  the  tax  receipts  relate  to  X's  events,  the 
taxes  are  payments  in  respect  of  property 
used  for  a  private  business  use. 

(ii)  The  facts  are  the  same  as  Example  llUI. 
except  that  the  ticket  tax  is  imposed  by  N  on 
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tickets  purchased  for  events  at  a  number  of 
large  entertainment  facilities  within  the  N's 
jurisdiction  (for  example,  other  stadiums, 
arenas,  and  concert  halls),  some  of  which 
were  not  financed  with  tax-exempt  bonds. 
The  ticket  tax  is  a  generally  applicable  tax 
and  therefore  the  revenues  from  this  tax  are 
not  payments  in  respect  of  propertv  used  for 
a  private  business  use.  The  receipt  of  the 
ticket  tax  does  not  cause  the  bonds  to  meet 
the  private  security  or  payment  test 

§  1.141-5    Private  loan  financing  test 

(a)  In  general.  Bonds  of  an  issue  are 
private  activity  bonds  if  more  than  the 
lesser  of  5  percent  or  S5  million  uf  the 
proceeds  of  the  issue  is  to  be  used 
(directly  or  indirectly)  to  make  or 
finance  loans  to  persons  other  than 
governmental  persons.  Section  1.141- 
2(d)  applies  in  determining  whether  the 
private  loan  financing  test  is  met.  In 
determimng  whether  the  proceeds  of  an 
issue  are  used  to  make  or  finance  loans. 
indirect,  as  well  as  direct,  use  of  the 
proceeds  is  taken  into  account. 

(b)  Measurement  of  test  In 
determining  whether  the  private  loan 
financing  test  is  met.  the  amount 
actually  loaned  to  a  nongovernmental 
person  is  not  discounted  to  reflect  the 
present  value  of  the  loan  repayments. 

(c)  Definition  of  private  loan — (1)  In 
general.  Any  transaction  that  is 
generally  characterized  as  a  loan  for 
federal  income  tax  purposes  is  a  loan  for 
purposes  of  this  section.  In  addition,  a 
loan  may  arise  from  the  direct  lending 
of  bond  proceeds  or  may  arise  from 
transactions  in  which  indirect  benefits 
that  are  the  economic  equivalent  of  a 
loan  are  conveyed.  Thus,  the 
determination  of  whether  a  loan  is  made 
depends  on  the  substance  of  a 
transaction  rather  than  its  form.  For 
example,  a  lease  or  other  contractual 
arrangement  (for  example,  a 
management  contract  or  an  output 
contract)  may  in  substance  constitute  a 
loan  if  the  arrangement  transfers  tax 
ownership  of  the  facility  to  a 
nongovernmental  person.  Similarly,  an 
output  contract  or  a  management 
contract  with  respect  to  a  financed 
facility  generally  is  not  treated  as  a  loan 
of  proceeds  unless  the  agreement  in 
substance  shifts  significant  burdens  and 
benefits  of  ownership  to  the 
nongovernmental  purchaser  or  manager 
of  the  facility 

(2)  Application  only  to  purpose 
investments — (i)  In  general  A  loan  mav 
be  either  a  purpose  investment  or  a 
nonpurpose  investment.  A  loan  that  is 
a  nonpurpose  investment  does  not  cause 
the  private  loan  financing  test  to  be  met. 
For  example,  proceeds  invested  in 
loans,  such  as  obligations  of  the  United 
States,  during  a  temporary  period,  as 
part  of  a  reasonably  required  reserve  or 


replacement  fund,  as  part  of  a  refunding 
escrow,  or  as  part  of  a  minor  portion  (as 
each  of  those  terms  are  defined  in 
§  1.148-1  or  §  1.148-2)  are  generally  not 
treated  as  loans  under  the  private  loan 
financing  test. 

(ii)  Certain  prepayments  treated  as 
loans.  Except  as  otherwise  provided,  a 
prepayment  for  property  or  services  is 
treated  as  a  loan  for  purposes  of  the 
private  loan  financing  test  if  a  principal 
purpose  for  prepaying  is  to  provide  a 
benefit  of  tax-e.xempt  financing  to  the 
seller.  A  prepayment  is  not  treated  as  a 
loan  for  purposes  of  the  private  loan 
financing  test  if — 

(A)  The  prepayment  is  made  for  a 
substantial  business  purpose  other  than 
providing  a  benefit  of  tax-exempt 
financing  to  the  seller  and  the  issuer  has 
no  commercially  reasonable  alternative 
to  the  prepayment:  or 

(B)  Prepayments  on  substantially  the 
same  terms  are  made  by  a  substantial 
percentage  of  persons  who  are  similarly 
situated  to  the  issuer  but  who  are  not 
beneficiaries  of  tax-exempt  financing. 

(3)  Grants — (i)  In  general.  A  grant  of 
proceeds  is  not  a  loan.  Whether  a 
transaction  may  be  treated  as  a  grant  or 
a  loan  depends  on  all  of  the  facts  and 
circumstances. 

(ii)  Tax  increment  financing — (A)  In 
general.  Generally,  a  grant  using 
proceeds  of  an  issue  that  is  secured  by 
generally  applicable  taxes  attributable  to 
the  improvements  to  be  made  with  the 
grant  is  not  treated  as  a  loan,  unless  the 
grantee  makes  any  impermissible 
agreements  relating  to  the  payment  that 
results  in  the  taxes  imposed  on  that 
taxpayer  not  to  be  treated  as  generally 
applicable  taxes  under  §  1.141-4(e). 

(B)  Amount  of  loan.  If  a  grant  is 
treated  as  a  loan  under  this  paragraph 
(c)(e).  the  entire  grant  is  treated  as  a 
loan  unless  the  itnpermissible 
agreement  is  limited  to  a  specific 
portion  of  the  tax.  For  this  purpose,  an 
arrangement  with  each  unrelated 
grantee  is  treated  as  a  separate  grant. 

(4)  Hazardous  waste  remediation 
bonds  In  the  case  of  an  issue  of 
hazardous  waste  remediation  bonds, 
payments  from  nongovernmental 
persons  that  are  either  users  of  the  site 
being  remediated  or  persons  potentially 
responsible  for  disposing  of  hazardous 
waste  on  that  site  do  not  establish  that 
the  transaction  is  a  loan  for  purposes  of 
this  section.  This  paragraph  (c)(4) 
applies  only  if  those  payments  do  not 
secure  the  payment  of  principal  of,  or 
interest  on.  the  bonds  (directly  or 
indirectly),  under  the  terms  of  the  bonds 
and  those  payments  are  not  taken  into 
account  under  the  private  payment  test 
pursuant  to  §  1.141-4(0(3). 


(d)  Tax  assessment  loan  exception — 
(1)  General  rule.  For  purposes  of  this 
section,  a  tax  assessment  loan  that 
satisfies  the  requirements  of  this 
paragraph  (d)  is  not  a  loan  for  purposes 
of  the  private  loan  financing  test. 

(2)  Tax  assessment  loan  defined.  A 
tax  assessment  loan  is  a  loan  that  arises 
when  a  governmental  person  permits  or 
requires  property  owners  to  finance  any 
governmental  tax  or  assessment  of 
general  application  for  an  essential 
governmental  function  that  satisfies 
each  of  the  requirements  of  paragraphs 
(d)  (3)  through  (5)  of  this  section. 

(3)  Mandatory  tax  or  other 
assessment.  The  tax  or  assessment  must 
be  an  enforced  contribution  that  is 
imposed  and  collected  for  the  purpose 
of  raising  revenue  to  be  used  for  a 
specific  purpose  (that  is.  to  defray  the 
capital  cost  of  an  improvement).  Taxes 
and  assessments  do  not  include  fees  for 
services.  The  tax  or  assessment  must  be 
imposed  pursuant  to  a  state  law  of 
general  application  that  can  be  applied 
equally  to  natural  persons  not  acting  in 
a  trade  or  business  and  persons  acting 
in  a  trade  or  business.  For  this  purpose, 
taxes  and  assessments  that  are  imposed 
subject  to  protest  procedures  are  treated 
as  enforced  contributions. 

(4)  Specific  essential  governmental 
function — (i)  In  general.  A  mandatory 
tax  or  assessment  that  gives  rise  to  a  tax 
assessment  loan  must  be  imposed  for 
one  or  more  specific,  essential 
governmental  fimctions. 

(ii)  Essential  governmental  functions. 
For  purposes  of  paragraph  (d)  of  this 
section,  improvements  to  utilities  and 
systems  that  are  owTied  by  a 
governmental  person  and  that  are 
available  for  use  by  the  general  pubHc 
(such  as  sidewalks,  streets  and  street- 
lights; electric,  telephone,  and  cable 
television  systems;  sewage  treatment 
and  disposal  systems;  and  municipal 
water  facilities)  serve  essential 
governmental  functions.  For  other  types 
of  facilities,  the  extent  to  which  the 
service  provided  by  the  facility  is 
customarily  performed  (and  financed 
with  governmental  bonds)  by 
governments  with  general  taxing  powers 
is  a  primary  factor  in  determimng 
whether  the  facility  serves  an  essential 
governmental  function.  For  example, 
parks  that  are  owned  by  a  govenunental 
person  and  that  are  available  for  use  by 
the  general  public  serve  an  essential 
governmental  function.  Except  as 
otherwise  provided  in  this  paragraph 
(d)(4)(ii).  commercial  or  industrial 
facilities  and  improvements  to  property 
owned  by  a  nongovernmental  person  do 
not  serve  an  essential  governmental 
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function.  Permitting  installment 
payments  of  property  taxes  or  other 
taxes  is  not  an  essential  governmental 
function. 

(5)  Equal  basis  requirement — (i)  In 
general.  Ovraers  of  both  business  and 
nonbusiness  property  benefiting  from 
the  financed  improvements  must  be 
eligible,  or  required,  to  make  deferred 
payments  of  the  tax  or  assessment 
giving  rise  to  a  tax  assessment  loan  on 
an  equal  basis  (the  equal  basis 
requirement).  A  tax  or  assessment  does 
not  satisfy  the  equal  basis  requirement 
if  the  terms  for  payment  of  the  tax  or 
assessment  are  not  the  same  for  all  taxed 
or  assessed  persons.  For  example,  the 
equal  basis  requirement  is  not  met  if 
certain  property  owners  are  permitted  to 
pay  the  tax  or  assessment  over  a  period 
of  years  while  others  must  pay  the 
entire  tax  or  assessment  immediately  or 
if  only  certain  property  owners  are 
required  to  prepay  the  tax  or  assessment 
when  the  property  is  sold. 

(ii)  General  rule  for  guarantees.  A 
guarantee  of  debt  service  on  bonds,  or 
of  taxes  or  assessments,  by  a  person  that 
is  treated  as  a  borrower  of  bond 
proceeds  violates  the  equal  basis 
requirement  if  it  is  reasonable  to  expect 
on  the  date  the  guarantee  is  entered  into 
that  payments  will  be  made  under  the 
guarantee. 

(6)  Coordination  with  private  business 
tests.  See  §§1141-3  and  1.141-4  for 
rules  for  determining  whether  tax 
assessment  loans  cause  the  bonds 
financing  those  loans  to  be  private 
activity  bonds  under  the  private 
business  use  and  the  private  security  or 
payment  tests. 

(e)  Examples.  The  following  examples 
illustrate  the  apphcation  of  this  section: 

Example  1    Turnkey  contract  not  treated  as 
a  loan.  State  agency  Z  and  federal  agency  H 
will  each  contribute  to  rehabilitate  a  project 
owned  by  Z.  H  can  only  provide  its  funds 
thi-ough  a  contribution  to  Z  to  be  used  to 
acquire  the  rehabilitated  project  on  a  turnkey 
basis  from  an  approved  developer.  Under  H's 
turnkey  program,  the  developer  must  own 
the  project  while  it  is  rehabilitated.  Z  issues 
its  notes  to  provide  funds  for  construction.  A 
portion  of  the  notes  will  be  retired  using  the 
H  contribution,  and  the  balance  of  the  notes 
will  be  retired  through  the  issuance  by  Z  of 
long-term  bonds.  Z  lends  the  proceeds  of  its 
notes  to  Developer  B  as  construction 
financing  and  transfers  title  to  B  for  a 
nominal  amount.  The  conveyance  is  made  on 
condition  that  B  rehabilitate  the  property  and 
reconvey  it  upon  completion,  with  Z 
retaining  the  right  to  force  reconveyance  if 
these  conditions  are  not  satisfied.  B  must 
name  Z  as  an  additional  insured  on  all 
insurance.  Upon  completion,  B  must  transfer 
title  to  the  project  back  to  Z  at  a  set  price, 
which  price  reflects  B's  costs  and  profit,  not 
fair  market  value.  Further,  this  price  is 
adjusted  downward  to  reflect  anv  cost- 


undeiTuns.  For  purposes  of  section  141(c), 
this  transaction  does  not  involve  a  private 
loan. 

Example  2.  Essential  government  function 
requirement  not  met.  City  D  creates  a  sp)ecial 
taxing  district  consisting  of  property  owned 
by  nongoverrunentai  persons  that  requires 
environmental  clean-up.  D  imposes  a  special 
tax  on  each  parcel  within  the  district  in  an 
amount  that  is  related  to  the  expected 
environmental  clean-up  costs  of  that  parcel. 
The  payment  of  the  tax  over  a  20-year  period 
is  treated  as  a  loan  by  the  property  owmers 
for  purposes  of  the  private  loan  financing 
test.  The  special  district  issues  bonds,  acting 
on  behalf  of  D.  that  are  payable  from  the 
special  tax  levied  within  the  district,  and 
uses  the  proceeds  to  pay  for  the  costs  of 
environmental  clean-up  on  the  property 
within  the  district.  The  bonds  meet  the 
private  loan  financing  test  because  more  than 
5  percent  of  the  proceeds  of  the  issue  are 
loaned  to  nongovernmental  persons.  The 
issue  does  no!  meet  the  fax  assessment  loan 
exception  because  the  improvements  to 
prof)erty  owned  by  a  nongovernmental 
person  are  not  an  essential  governmental 
function  under  section  141(c)(2).  The  issue 
also  meets  the  private  business  tests  of 
section  141(bj. 

§  1.141-6    Allocation  and  accounting  rules. 

(a)  Allocation  of  proceeds  to 
expenditures.  For  purposes  of  §§1.141- 
1  through  1,141-15,  the  provisions  of 
§  1.148-6(d)  apply  for  purposes  of 
allocating  proceeds  to  expenditures. 
Thus,  allocations  generally  may  be 
made  using  any  reasonable,  consistentlv 
applied  accounting  method,  and 
allocations  under  section  141  and 
section  148  must  be  consistent  with 
each  otlier. 

fb)  Allocation  of  proceeds  to  property. 
[Reserved] 

(c)  Special  rules  for  mixed  use 
facilities.  [Reserved] 

(d)  Allocation  of  proceeds  to  common 
areas.  [Reserved] 

(ej  Allocation  of  proceeds  to  bonds. 
[Reserved] 

(f)  Treatment  of  partnerships. 
[Reserved] 

(g)  Exam.ples.  [Reserved] 

§1.141-7    Special  rules  for  output 
contracts.  [Reserved] 

§  1.141-8    $15  million  limitation  for  output 
facilities.  [Reserved] 

§1.141-9    Unrelated  or  disproportionate 
use  test 

(a)  General  rules — (1)  Description  of 
test.  Under  section  141(b)(3)  (the 
unrelated  or  disproportionate  use  test), 
an  issue  meets  the  private  business  tests 
if  the  amount  of  private  business  use 
and  private  security  or  payments 
attributable  to  unrelated  or 
disproportionate  private  business  use 
exceeds  5  percent  of  the  proceeds  of  the 
issue.  For  this  purpose,  the  private 


business  use  test  is  applied  bv  taking 
into  account  only  use  that  is  not  related 
to  any  government  use  of  proceeds  of 
the  issue  (unrelated  use)  and  use  that  is 
related  but  disproportionate  to  any 
government  use  of  those  proceeds 
(disproportionate  use). 

(2)  Application  of  unrelated  or 
disproportionate  use  test — (i)  Order  of 
application.  The  unrelated  or 
disproportionate  use  test  is  apphed  bv 
first  determining  >\'hether  a  private 
business  use  is  related  to  a  government 
use.  Next,  private  business  use  that 
relates  to  a  government  use  is  examined 
to  determine  whether  it  is 
disproportionate  to  that  government 
use, 

(ii)  Aggregation  of  unrelated  and 
disproportionate  use  .Ml  the  unrelated 
use  and  disproportionate  use  financed 
v\ith  the  proceeds  of  an  issue  are 
aggregated  to  determine  compliance 
with  the  unrelated  or  disproportionate 
use  test  The  amount  of  permissible 
unrelated  and  disproportionate  private 
business  use  is  not  reduced  b\  the 
amount  of  private  business  use  financed 
with  the  proceeds  of  an  issue  that  is 
neither  unrelated  use  nor 
disproportionate  use, 

(iii)  Deliberate  actions.  A  deliberate 
action  that  occurs  after  the  issue  date 
does  not  result  in  unrelated  or 
disproportionate  use  if  the  issue  meets 
the  conditions  of  §  1.141-12(a). 

(b)  Unrelated  use — (1)  In  general 
Whether  a  private  business  use  is 
related  to  a  government  use  financed 
with  the  proceeds  of  an  issue  is 
determined  on  a  case-by-case  basis, 
emphasizing  the  operational 
relationship  between  the  government 
use  and  the  private  business  use.  In 
general,  a  facility  that  is  used  for  a 
related  private  business  use  must  be 
located  vvithin,  or  adjacent  to.  the 
governmentallv  used  facilitv 

(2)  Use  for  the  same  purpose  as 
government  use.  Use  of  a  facilitv  bv  a 
nongovernmental  person  for  the  same 
purpose  as  use  by  a  governmental 
person  is  not  treated  as  unrelated  use  if 
the  government  use  is  not  insignificant. 
Similarly,  a  use  of  a  facility  in  the  same 
manner  both  for  private  business  use 
that  is  related  use  and  private  business 
use  that  is  unrelated  use  does  not  result 
in  unrelated  use  if  the  related  use  is  not 
insignificant.  For  example,  a  pnvatelv 
ov^med  pharmacy  in  a  governmentally 
owTied  hospital  does  not  ordinarily 
result  in  unrelated  use  solelv  because 
the  pharmacy  also  ser\'es  individuals 
not  using  the  hospital.  In  addition,  use 
of  parking  spaces  in  a  garage  by  a 
nongovernmental  person  is  not  treated 
as  unrelated  use  if  more  than  an 
insignificant  portion  of  the  parking 
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spaces  are  used  for  a  government  use  (or 
a  private  business  use  that  is  related  to 
a  government  use),  even  though  the  use 
by  the  nongovernmental  person  is  not 
directly  related  to  that  other  use. 

(c)  Disproportionate  use — (1) 
Definition  of  disproportionate  use.  A 
private  business  use  is  disproportionate 
to  a  related  government  use  only  to  the 
extent  that  the  amount  of  proceeds  used 
for  that  private  business  use  exceeds  the 
amount  of  proceeds  used  for  the  related 
government  use.  For  example,  a  private 
use  of  $100  of  proceeds  that  is  related 
to  a  government  use  of  S"0  of  proceeds 
results  in  S30  of  disproportionate  use. 

(2)  Aggregation  of  related  uses.  If  two 
or  more  private  business  uses  of  the 
proceeds  of  an  issue  relate  to  a  single 
government  use  of  those  proceeds,  those 
private  business  uses  are  aggregated  to 
apply  the  disproportionate  use  test. 

(3)  Mlocation  rule  If  a  private 
business  use  relates  to  more  than  a 
single  use  of  the  proceeds  of  the  issue 
(for  example,  two  or  more  government 
uses  of  the  proceeds  of  the  issue  or  a 
goverrunent  use  and  a  private  use),  the 
amount  of  any  disproportionate  use  may 
bo  determined  by — 

(i)  Reasonably  allocating  the  proceeds 
used  for  the  private  business  use  among 
the  related  uses; 

(ii)  Aggregating  government  uses  that 
are  directly  related  to  each  other;  or 

(iiil  Allocating  the  private  business 
use  to  the  government  use  to  which  it 
is  primarily  related 

(d)  Maxiwum  use  taken  into  account. 
The  determination  of  the  amount  of 
unrelated  use  or  disproportionate  use  of 
a  facility  is  based  on  the  maximum 
amount  of  reasonably  expected 
government  use  of  a  facility  during  the 
measurement  period.  Thus,  no 
unrelated  use  or  disproportionate  use 
arises  solely  because  a  facility  initially 
has  excess  capacity  that  is  to  be  used  by 
a  nongovfirnmental  person  if  the  facility 
will  be  completely  used  by  the  issuer 
during  the  term  of  the  issue  for  more 
than  an  insignificant  period. 

(e)  Examples  The  following  examples 
illustrate  the  application  of  this  section: 

Example  1.  School  and  remote  cafeteria. 
County  X  issues  bonds  with  proceeds  of  S20 
miihon  and  uses  S18.1  million  of  the 
proceeds  for  constrjction  of  a  new  school 
building  and  Si  9  million  of  the  proceeds  for 
construction  of  a  privately  operated  cafeteria 
in  its  administrative  office  building,  which  is 
located  at  a  remote  site.  The  bonds  are 
secured,  in  part,  by  the  cafeteria.  The  Si. 9 
million  of  proceeds  is  unrelated  to  the 
government  use  I'rhat  is.  school  construction) 
financed  with  the  bonds  and  exceeds  5 
percent  of  S20  million  Thus,  the  issue  meets 
the  private  business  tests 

Example  2  Public  safety  building  and 
courthouse.  Citv  Y  issues  bonds  with 


proceeds  of  S50  million  for  constraction  of  a 
new  public  safety  building  (S.32  million)  and 
for  improvements  to  an  existing  i.ourlhouse 
(S15  million).  Y  uses  S3  million  of  the  bond 
proceeds  for  renovations  to  an  existing 
privately  operated  cafeteria  located  in  the 
courthouse.  The  bonds  are  secured,  in  part, 
by  the  cafeteria.  Y's  use  of  the  S3  million  for 
the  privately  operated  cafeteria  does  not  meet 
the  unrelated  or  disproportionate  use  test 
because  these  expenditures  are  neither 
imrelafed  use  nor  disproportionate  use. 

Example  3.  Unrelated  garage  City  Y  issues 
bonds  with  proceeds  of  S50  million  for 
construction  of  a  new  public  safety  building 
($30.5  million)  and  for  improvements  to  an 
existing  courthouse  (S15  million),  Y  uses  S3 
million  of  the  bond  proceeds  for  renovations 
to  an  existing  privately  operated  cafeteria 
located  in  the  courthouse.  The  bonds  are 
secured,  in  part,  by  the  cafeteria,  Y  al.so  uses 
Si. 5  million  of  the  proceeds  to  construct  a 
privately  operated  parking  garage  adjacent  to 
a  private  office  building  The  private 
business  use  of  the  parking  garage  is 
unrelated  to  any  government  use  of  proceeds 
of  the  issue.  Since  the  proceeds  used  for 
unrelated  uses  and  disproportionate  uses  do 
not  exceed  5  percent  of  the  proceeds,  the 
uru^iated  or  dispropwrtionate  use  test  is  not 
met. 

Example  4.  Disproportionate  use  of  garage. 
County  Z  issues  bonds  with  proceeds  of  S20 
million  for  construction  of  a  hospital  with  no 
private  business  use  ($17  million); 
renovation  of  an  office  building  with  no 
private  business  use  (SI  million);  and 
construction  of  a  garage  that  is  entirely  used 
for  a  private  business  use  ($2  million!.  The 
use  of  the  garage  is  related  to  the  use  of  the 
office  building  but  not  to  the  use  of  the 
hospital.  The  private  business  use  of  the 
garage  results  in  $1  million  of 
disproportionate  use  because  the  proceeds 
used  for  the  garage  (S2  million)  exceed  the 
proceeds  used  for  the  related  government  use 
($1  million).  The  bonds  are  not  private 
activity  bonds,  however,  because  the 
disproportionate  use  does  not  exceed  5 
percent  of  the  proceeds  of  the  issue. 

Example  5.  Bonds  for  multiple  projects  (i) 
County  W  issues  bonds  with  proceeds  of  S80 
million  for  the  following  purposes:  (1)  S72 
million  to  construct  a  County-owned  and 
operated  waste  incinerator;  (2)  Si  million  for 
a  County-owned  and  operated  facility  for  the 
temporary  storage  of  hazardous  waste  prior  to 
final  disposal;  (3)  SI  million  to  construct  a 
privately  owned  recycling  facility  located  at 
a  remote  site;  and  (4)  $6  million  to  build  a 
garage  adjacent  to  the  County-owned 
incinerator  that  will  be  leased  to  Company  T 
to  store  and  repair  trucks  thit  it  owns  and 
uses  to  haul  County  W  refuse.  Companv  T 
uses  75  percent  of  its  trucks  to  haul  materials 
to  the  incinerator  and  the  remaining  25 
percent  of  its  trucks  to  haul  materials  to  the 
temjKjrary  storage  facility. 

(ii)  The  SI  million  of  proceeds  used  for  the 
recycling  facility  is  used  for  an  unrelated  use. 
The  garage  is  related  use.  In  addition,  75 
percent  of  the  use  of  the  $6  million  of 
proceeds  used  for  the  garage  is  allot:abIe  to 
the  government  use  of  proceeds  at  the 
incinerator.  The  remaining  25  f>ercent  of  the 
proceeds  used  for  the  garage  (SI. 5  million) 


relates  to  the  government  use  of  proceeds  at 
the  temporary  storage  facility.  Thus,  this 
portion  of  the  proceeds  used  for  the  garage 
exceeds  the  proceeds  used  for  the  temporary 
storage  facility  by  SO. 5  million  and  this 
excess  is  disproportionate  use  (but  not 
unrelated  use).  Thus,  the  aggregate  amount  of 
unrelated  use  and  disproportionate  use 
financed  with  the  proceeds  of  the  issue  is 
SI. 5  million.  Alternatively,  under  paragraph 
(c)(3)(iii)  of  this  section,  the  entire  garage 
may  be  treated  as  related  to  the  government 
use  of  the  incinerator  and.  under  that 
allocation,  the  garage  is  not  disproportionate 
use.  In  either  event,  section  141(b)(3)  limits 
the  aggregate  unrelated  use  and 
disproportionate  use  to  $4  million.  Therefore. 
the  bor.'^<:  are  not  private  activity  bonds 
under  tt.ir;  section. 

§  1.141-10    Coordination  with  volume  cap. 
[Reserved] 

§1.141-11     Acquisition  of 
nongovernmental  output  property. 
[Reserved] 

§1.141-12    Remedial  actions. 

(a)  Conditions  to  taking  remedial 
action.  An  action  that  causes  an  issue  to 
meet  the  private  business  tests  or  the 
private  loan  financing  test  is  not  treated 
as  a  deliberate  action  if  the  issuer  takes 
a  remedial  action  described  in 
paragraph  (d).  (e).  or  (f)  of  this  section 
with  respect  to  the  nonqualified  bonds 
and  if  all  of  the  requirements  in 
paragraphs  (a)  (1)  through  (5)  of  this 
section  are  met. 

(1)  Reasonable  expectations  test  met. 
The  issuer  reasonably  expected  on  the 
issue  date  that  the  issue  would  meet 
neither  the  private  business  tests  nor  the 
private  loan  financing  test  for  the  entire 
term  of  the  bonds  For  this  purpose,  if 
the  issuer  reasonably  expected  on  the 
issue  date  to  take  a  deliberate  action 
prior  to  the  final  maturity  date  of  the 
issue  that  would  cause  either  the  private 
business  tests  or  the  private  loan 
financing  test  to  be  met.  the  term  of  the 
bonds  for  this  purpose  may  be 
determined  by  taking  into  account  a 
redemption  provision  if  the  provisions 
of  §  1.141-2(d)(2)(ii)  (A)  through  (C)  are 
met. 

(2)  Maturity  not  unreasonably  long. 
The  term  of  the  issue  must  not  be  longer 
than  is  reasonably  necessary  for  the 
governmental  purposes  of  the  issue 
(within  the  meaning  of  §  1.148-l(c)(4)). 
Thus,  this  requirement  is  met  if  the 
weighted  average  maturity  of  the  bonds 
of  the  issue  is  not  greater  than  120 
percent  of  the  average  reasonably 
expected  economic  life  of  the  property 
financed  with  the  proceeds  of  the  issue 
as  of  the  issue  date. 

(3)  Fair  market  value  consideration. 
Except  as  provided  in  paragraph  (f)  of 
this  section,  the  terms  of  any 
arrangement  that  results  in  satisfaction 
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of  either  the  private  business  tests  or  the 
private  loan  financing  test  are  bona  fide 
and  arm's-length,  and  the  new  user  pays 
fair  market  value  for  the  use  of  the 
financed  property.  Thus,  for  example, 
fair  market  value  may  be  determined  in 
a  manner  that  takes  into  account 
restrictions  on  the  use  of  the  financed 
property  that  serve  a  bona  fide 
governmental  purpose. 

(4)  Disposition  proceeds  treated  as 
gross  proceeds  for  arbitrage  purposes. 
The  issuer  must  treat  any  disposition 
proceeds  as  gross  proceeds  for  purposes 
of  section  148.  For  purposes  of 
ehgibihty  for  temporary  periods  under 
section  148(c)  and  exemptions  from  the 
requirement  of  section  148(f)  the  issuer 
may  treat  the  date  of  receipt  of  the 
disposition  proceeds  as  the  issue  date  of 
the  bonds  and  disregard  the  receipt  of 
disposition  proceeds  for  exemptions 
based  on  expenditure  of  proceeds  under 
§1.148-7  that  were  met  before  the 
receipt  of  the  disposition  proceeds. 

(5)  Proceeds  expended  on  a 
governmental  purpose.  Except  for  a 
remedial  action  under  paragraph  (d)  of 
this  section,  the  proceeds  of  the  issue 
that  are  affected  by  the  deliberate  action 
must  have  been  expended  on  a 
governmental  purpose  before  the  date  of 
the  deliberate  action. 

(b)  Effect  of  a  remedial  action — (1)  In 
general.  The  effect  of  a  remedial  action 
is  to  cure  use  of  proceeds  that  causes  the 
private  business  use  test  or  the  private 
loan  financing  test  to  be  met.  A  remedial 
action  does  not  affect  application  of  the 
private  security  or  payment  test. 

(2)  Effect  on  bonds  that  have  been 
advance  refunded.  If  proceeds  of  an 
issue  were  used  to  advance  refund 
another  bond,  a  remedial  action  taken 
with  respect  to  the  refunding  bond 
proportionately  reduces  the  amount  of 
proceeds  of  the  advance  refunded  bond 
that  is  taken  into  account  under  the 
private  business  use  test  or  the  private 
loan  financing  test. 

(c)  Disposition  proceeds — (1) 
Definition.  Disposition  proceeds  are  any 
amounts  (including  property,  such  as  an 
agreement  to  provide  services)  derived 
from  the  sale,  exchange,  or  other 
disposition  (disposition)  of  property 
(other  than  investments)  financed  with 
the  proceeds  of  an  issue. 

(2)  Allocating  disposition  proceeds  to 
an  issue.  In  general,  if  the  requirements 
of  paragraph  (a)  of  this  section  are  met, 
after  the  date  of  the  disposition,  the 
proceeds  of  the  issue  allocable  to  the 
transferred  property  are  treated  as 
financing  the  disposition  proceeds 
rather  than  the  transferred  property.  If  a 
disposition  is  made  pursuant  to  an 
installment  sale,  the  proceeds  of  the 
issue  continue  to  be  allocated  to  the 


transferred  property.  If  an  issue  does  not 
meet  the  requirements  for  remedial 
action  in  paragraph  (a)  of  this  section  or 
the  issuer  does  not  take  an  appropriate 
remedial  action,  the  proceeds  of  the 
issue  are  allocable  to  either  the 
transferred  property  or  the  disposition 
proceeds,  whichever  allocation 
produces  the  greater  amount  of  private 
business  use  and  private  security  or 
pavments. 

fa)  Allocating  disposition  proceeds  to 
different  sources  of  funding.  If  property 
has  been  financed  by  different  sources 
of  funding,  for  purposes  of  this  section, 
the  disposition  proceeds  from  that 
property  are  first  allocated  to  the 
outstanding  bonds  that  financed  that 
property  in  proportion  to  the  principal 
amounts  of  those  outstanding  bonds.  In 
no  event  may  disposition  proceeds  be 
allocated  to  bonds  that  are  no  longer 
outstanding  or  to  a  source  of  funding 
not  derived  from  a  borrowing  (such  as 
revenues  of  the  issuer)  if  the  disposition 
proceeds  are  not  greater  than  the  total 
principal  amounts  of  the  outstanding 
bonds  that  are  allocable  to  that  property. 
For  purposes  of  this  paragraph  (c)(3). 
principal  amount  has  the  same  meaning 
as  in  §1.148-9(b)(2)  and  outstanding 
bonds  do  not  include  advance  refunded 
bonds. 

(d)  Redemption  or  defeasance  of 
nonqualified  bonds — (1)  In  general.  The 
requirements  of  this  paragraph  (d)  are 
met  if  all  of  the  nonqualified  bonds  of 
the  issue  are  redeemed.  Proceeds  of  tax- 
exempt  bonds  must  not  be  used  for  this 
purpose,  unless  the  tax-exempt  bonds 
are  qualified  bonds,  taking  into  account 
the  purchaser's  use  of  the  facility.  If  the 
bonds  are  not  redeemed  within  90  days 
of  the  date  of  the  deliberate  action,  a 
defeasance  escrow  must  be  established 
for  those  bonds  within  90  days  of  the 
deliberate  action. 

(2)  Special  rule  for  dispositions  for 
cash.  If  the  consideration  for  the 
disposition  of  financed  property  is 
exclusively  cash,  the  requirements  of 
this  paragraph  (d)  are  met  if  the 
disposition  proceeds  are  used  to  redeem 
a  pro  rata  portion  of  the  nonqualified 
bonds  at  the  earliest  call  date  after  the 
deliberate  action.  If  the  bonds  are  not 
redeemed  within  90  days  of  the  date  of 
the  deliberate  action,  the  disposition 
proceeds  must  be  used  to  establish  a 
defeasance  escrow  for  those  bonds 
within  90  days  of  the  deliberate  action. 

(3)  Notice  of  defeasance  The  issuer 
must  provide  written  notice  to  the 
Commissioner  of  the  establishment  of 
the  defeasance  escrow  within  90  days  of 
the  date  the  defeasance  escrow  is 
established. 

(4)  Special  limitation.  The 
establishment  of  a  defeasance  escrow 


does  not  satisfy  the  requirements  of  this 
paragraph  (d)  if  the  period  between  the 
issue  date  and  the  first  call  date  of  the 
bonds  is  more  than  10  1/2  vears. 

(5)  Defeasance  escrow  defined.  A 
defeasance  escrow  is  an  irrevocable 
escrow  established  to  redeem  bonds  on 
their  earliest  call  date  in  an  amount  that, 
together  with  investment  earnings,  is 
sufficient  to  pay  all  the  principal  of.  and 
interest  and  call  premium  on,  bonds 
from  the  date  the  escrow  is  established 
to  the  earliest  call  date.  The  escrow  may 
not  be  invested  in  higher  yielding 
investments  or  in  any  investment  under 
which  the  obligor  is  a  user  of  the 
proceeds  of  the  bonds. 

(e)  Alternative  use  of  disposition 
proceeds — {1}  In  general  The 
requirements  of  this  paragraph  (e)  are 
met  if — 

(i)  The  deliberate  action  is  a 
disposition  for  which  the  consideration 
is  exclusively  cash: 

(ii)  The  issuer  reasonably  expects  to 
expend  the  disposition  proceeds  within 
two  years  of  the  date  of  the  deliberate 
action; 

(iiil  The  disposition  proceeds  are 
treated  as  proceeds  for  purposes  of 
section  141  and  are  used  in  a  manner 
that  does  not  cause  the  issue  to  meet 
either  the  private  business  tests  or  the 
private  loan  financing  test,  and  the 
issuer  does  not  take  any  action 
subsequent  to  the  date  of  the  deliberate 
action  to  cause  either  of  these  tests  to  be 
met;  and 

(iv)  If  the  issuer  does  not  use  all  of  the 
disposition  proceeds  for  an  alternative 
use  described  in  paragraph  (e)(l)(iii)  of 
this  section,  the  issuer  uses  those 
remaining  disposition  proceeds  for  a 
remedial  action  that  meets  paragraph  (d) 
of  this  section 

(2)  Special  rule  for  use  by  501(cl(3) 
organizations.  If  the  disposition 
proceeds  are  to  be  used  by  a  501(c)(3) 
organization,  the  nonqualified  bonds 
must  in  addition  be  treated  as  reissued 
for  purposes  of  sections  141.  145.  147. 
149.  and  150  and.  under  this  treatment, 
satisfy  all  of  the  applicable  requirements 
for  qualified  501(c)(3)  bonds  Thus, 
beginning  on  the  date  of  the  delil)erate 
action,  nonqualified  bonds  that  satisfy 
these  requirements  must  be  treated  as 
qualified  501(c)(3)  bonds  for  all 
purposes,  including  sections  145(b)  and 
150(b). 

(f)  Alternative  use  of  facilitv.  The 
requirements  of  this  paragraph  (f)  are 
met  if — 

(1)  The  faciUty  with  respect  to  which 
the  deliberate  action  occurs  is  used  in 
an  alternative  manner  (for  example, 
used  for  a  qualifv^ing  purpose  bv  a 
nongovernmental  person  or  used  by  a 
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501(c)(3)  organization  rather  than  a 
governmental  person); 

(2)  The  nonqualified  bonds  are  treated 
as  reissued,  as  of  the  date  of  the 
deliberate  action,  for  purposes  of 
sections  55  through  59  and  141.  142, 
144, 145, 146, 147, 149  and  150,  and 
under  this  treatment,  the  nonqualified 
bonds  satisfy  all  the  applicable 
requirements  for  qualified  bonds 
throughout  the  remaining  term  of  the 
nonqualified  bonds; 

(3)  The  deliberate  action  does  not 
involve  a  disposition  to  a  purchaser  that 
finances  the  acquisition  with  proceeds 
of  another  issue  of  tax-exempt  bonds; 
and 

(4)  Any  disposition  proceeds  other 
than  those  arising  from  an  agreement  to 
provide  services  (including  disposition 
proceeds  from  an  installment  sale) 
resulting  from  the  deliberate  action  are 
used  to  pay  the  debt  service  on  the 
bonds  on  the  next  available  payment 
date  or,  within  90  days  of  receipt,  are 
deposited  into  an  escrow  that  is 
restricted  to  the  yield  on  the  bonds  to 
pay  the  debt  service  on  the  bonds  on  the 
next  available  payment  date. 

(g)  Rules  for  deemed  reissuance  For 
purposes  of  determining  whether  bonds 
that  are  treated  as  reissued  under 
paragraphs  (e)  and  (f)  of  this  section  are 
qualified  bonds — 

(1)  The  provisions  of  the  Code  and 
regulations  thereunder  in  effect  as  of  the 
date  of  the  deliberate  action  apply;  and 

(2)  For  purposes  of  paragraph  (f)  of 
this  section,  section  147(d)  (relatmg  to 
the  acquisition  of  existing  property) 
does  not  apply. 

(h)  Authority  of  Commissioner  to 
provide  for  additional  remedial  actions. 
The  Commissioner  may,  by  publication 
in  the  Federal  Register  or  the  Internal 
Revenue  Bulletin,  provide  additional 
remedial  actions,  including  making  a 
remedial  payment  to  the  United  States, 
under  which  a  subsequent  action  will 
not  be  treated  as  a  deliberate  action  for 
purposes  of  ^1.141-2. 

(i)  Effect  of  remedial  action  on 
continuing  compliance  Solelv  for 
purposes  of  determining  whether 
deliberate  actions  that  are  taken  after  a 
remedial  action  cause  an  issue  to  meet 
the  private  business  tests  or  the  private 
loan  financing  test — 

(1)  If  a  remedial  action  is  taken  under 
paragraph  (d),  (e),  or  (f)  of  this  section, 
the  private  business  use  or  private  loans 
resulting  from  the  deliberate  action  are 
not  taken  into  account  for  purposes  of 
determining  whether  the  bonds  are 
private  activity  bonds;  and 

(2)  After  a  remedial  action  is  taken, 
the  amount  of  disposition  proceeds  is 
treated  as  equal  to  the  proceeds  of  the 
issue  that  had  been  allocable  to  the 


transferred  property  immediately  prior 
to  the  disposition.  See  paragraph  (k)  of 
this  section,  Example  5. 

(j)  Nonqualified  bonds — (1)  Amount 
of  nonqualified  bonds.  The  percentage 
of  outstanding  bonds  that  are 
nonqualified  bonds  equals  the  highest 
percentage  of  private  business  use  in 
any  1-year  period  commencing  with  the 
deliberate  action. 

(2)  Allocation  of  nonqualified  bonds. 
Allocations  to  nonqualified  bonds  must 
be  made  on  a  pro  rata  basis,  except  that, 
for  purposes  of  paragraph  (d)  of  this 
section  (relating  to  redemption  or 
defeasance),  an  issuer  may  treat  bonds 
with  longer  maturities  (determined  on  a 
bond-by-bond  basis)  as  the  nonqualified 
bonds. 

(k)  Examples  The  following  examples 
illustrate  the  application  of  this  section: 

Example  1.  Disposition  proceeds  less  than 
outstanding  bonds  used  to  retire  bonds.  On 
June  1,  1997,  City  C  issues  30-year  bonds 
with  an  issue  price  of  SlO  million  to  finance 
the  construction  of  a  hospital  building.  The 
bonds  have  a  weighted  average  maturity  that 
does  not  exceed  120  percent  of  the 
reasonably  expected  economic  life  of  the 
building.  On  the  issue  date.  C  reasonably 
expects  that  it  will  be  the  only  user  of  the 
building  for  tJie  entire  term  of  the  bonds.  Six 
years  after  the  issue  date.  C  sells  the  building 
to  Corporation  P  for  S5  million.  The  sale 
price  is  the  fair  market  value  of  the  building, 
as  verified  by  an  independent  appraiser  C 
uses  all  of  the  $5  million  disposition 
proceeds  to  immediately  retire  a  pro  rata 
portion  of  the  bonds.  The  sale  does  not  cause 
the  bonds  to  be  private  activity  bonds 
because  C  has  taken  a  remedial  action 
described  in  paragraph  (d)  of  this  section  so 
that  P  is  not  treated  as  a  private  business  user 
of  bond  proceeds. 

Example  2.  Lease  to  nongovernmental 
person.  The  facts  are  the  same  as  in  Example 
1,  except  that  instead  of  selling  the  building, 
C.  6  years  after  the  issue  date,  leases  the 
building  to  P  for  7  years  and  uses  other  funds 
to  redeem  all  of  the  SlO  million  outstanding 
bonds  within  90  days  of  the  deliberate  act 
The  bonds  are  not  treated  as  private  activity 
bonds  because  C  has  taken  the  remedial 
action  described  in  paragraph  (d)  of  this 
section. 

Example  3.  Sale  for  less  than  fair  market 
value.  The  facts  are  the  same  as  in  Example 
I.  except  that  the  fair  market  value  of  the 
building  at  the  time  of  the  sale  to  P  is  S6 
million.  Because  the  transfer  was  for  less 
than  fair  market  value,  the  bonds  are 
ineligible  for  the  remedial  actions  under  this 
section.  The  bonds  are  private  activity  bonds 
because  P  is  treated  as  a  user  of  all  of  the 
proceeds  and  P  makes  a  payment  (S6  million) 
for  this  use  that  is  greater  than  10  percent  of 
the  debt  service  on  the  bonds,  on  a  present 
value  basis. 

Example  4.  Fair  market  value  determined 
taking  into  account  governmental 
restrictions.  The  facts  are  the  same  as  in 
Example  1.  except  that  the  building  was  used 
by  C  only  for  hospital  purposes  and  C 


determines  to  sell  the  building  subject  to  a 
restriction  that  it  be  used  only  for  hospital 
purposes.  After  conducting  a  public  bidding 
procedure  as  required  by  state  law,  the  best 
price  that  C  is  able  to  obtain  for  the  building 
subject  to  this  restriction  is  S4.5  million  from 
P.  C  uses  all  of  the  S4.5  million  disposition 
proceeds  to  immediately  retire  a  pro  rata 
portion  of  the  bonds.  The  sale  does  not  cause 
the  bonds  to  be  private  activity  bonds 
because  C  has  taken  a  remedial  action 
described  in  paragraph  (d)  of  this  section  so 
that  P  is  not  treated  as  a  private  business  user 
of  bond  proceeds. 

Example  5.  Alternative  use  of  disposition 
proceeds.  The  facts  are  the  same  as  in 
Example  1,  except  that  C  reasonably  expects 
on  the  date  of  the  deliberate  action  to  use  the 
S5  million  disposition  proceeds  for  another 
governmental  purpose  (construction  of 
govemmentally  owned  roads)  within  two 
years  of  receipt,  rather  than  using  the  S5 
million  to  redeem  outstanding  bonds.  C  treats 
these  disposition  proceeds  as  gross  proceeds 
for  purposes  of  section  148.  The  bonds  are 
not  private  activity  bonds  because  C  has 
taken  a  remedial  action  described  in 
paragraph  (e)  of  this  section.  After  the  date 
of  the  deliberate  action,  the  proceeds  of  all 
of  the  outstanding  bonds  are  treated  as  used 
for  the  construction  of  the  roads,  even  though 
only  S5  million  of  disposition  proceeds  was 
actually  used  for  the  roads. 

Example  6.  Alternative  use  of  financed 
property.  The  facts  are  the  same  as  in 
Example  1.  except  that  C  determines  to  lease 
the  hospital  building  to  Q,  an  organization 
described  in  section  501(c)(3),  for  a  term  of 
10  years  rather  than  to  sell  the  building  to  P. 
In  order  to  induce  Q  to  provide  hospital 
services,  C  agrees  to  lease  payments  that  are 
less  than  fair  market  value.  Before  entering 
into  the  lease,  an  applicable  elected 
representative  of  C  approves  the  lease  after  a 
noticed  public  hearing.  As  of  the  date  of  the 
deliberate  action,  the  issue  meets  all  the 
requirements  for  qualified  501(c)(3)  bonds, 
treating  the  bonds  as  reissued  on  that  date. 
For  example,  the  issue  meets  the  two  percent 
restriction  on  use  of  proceeds  of  finance 
issuance  costs  of  section  147(g)  because  the 
issue  pays  no  costs  of  issuance  from 
disposition  proceeds  in  connection  with  the 
deemed  reissuance.  C  and  Q  treat  the  bonds 
as  qualified  501(c)(3)  bonds  for  all  purposes 
commencing  with  the  date  of  the  deliberate 
action.  The  bonds  are  treated  as  qualified 
501(c)(3)  bonds  commencing  with  the  date  of 
the  deliberate  action. 

Example  7.  Deliberate  action  before 
proceeds  are  expended  on  a  governmental 
purpose.  County  I  issues  bonds  with 
proceeds  of  SlO  million  that  can  be  used  only 
to  finance  a  correctional  facility.  On  the  issue 
date  of  the  bonds.  )  reasonably  expects  that 
it  will  be  the  sole  user  of  the  bonds  for  the 
useful  life  of  the  facility.  The  bonds  have  a 
weighted  average  maturity  that  does  not 
exceed  120  percent  of  the  reasonably 
expected  economic  life  of  the  facility.  After 
the  issue  date  of  the  bonds,  but  before  the 
facility  is  placed  in  service.  I  enters  into  a 
contract  with  the  federal  government 
pursuant  to  which  the  federal  government 
will  make  a  fair  market  value,  lump  sum 
payment  equal  to  25  percent  of  the  cost  of  the 
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facility.  In  exchange  for  this  payment,  J 
provides  the  federal  government  with 
priority  rights  to  use  of  25  percent  of  the 
facility.  J  uses  the  payment  received  from  the 
federal  government  to  defease  the 
nonqualified  bonds.  The  agreement  does  not 
cause  the  bonds  to  be  private  activity  bonds 
because  J  has  taken  a  remedial  action 
described  in  paragraph  (d)  of  this  section.  See 
paragraph  (a)(5)  of  this  section. 

Example  8.  Compliance  after  remedial 
action.  In  1997,  City  G  issues  bonds  with 
proceeds  of  $10  million  to  finance  a 
courthouse.  The  bonds  have  a  weighted 
average  maturity  that  does  not  exceed  120 
percent  of  the  reasonably  exf)ected  economic 
life  of  the  courthouse.  G  uses  Si  million  of 
the  proceeds  for  a  private  business  use  and 
more  than  10  percent  of  the  debt  service  on 
the  issue  is  secured  by  private  security  or 
payments.  G  later  sells  one-half  of  the 
courthouse  property  to  a  nongovernmental 
person  for  cash.  G  immediately  redeems  60 
percent  of  the  outstanding  bonds.  This 
percentage  of  outstanding  bonds  is  based  on 
the  highest  private  business  use  of  the 
courthouse  in  any  1-year  period  commencing 
with  the  deliberate  action.  For  purposes  of 
subsequently  applying  section  141  to  the 
issue.  G  may  continue  to  use  all  of  the 
proceeds  of  the  outstanding  bonds  in  the 
same  maimer  (that  is,  for  both  the  courthouse 
and  the  existing  private  business  use) 
without  causing  the  issue  to  meet  the  private 
business  use  test.  The  issue,  however, 
continues  to  meet  the  private  security  or 
payment  test.  The  result  would  be  the  same 
if  D,  instead  of  redeeming  the  bonds, 
established  a  defeasance  escrow  for  those 
bonds,  provided  that  the  requirement  of 
paragraph  (d)(4)  of  this  section  was  met. 

§  1.141-13    Refunding  issues.  [Reserved] 

§1.141-14    Anti-abuse  rules. 

(a)  Authority  of  Commissioner  to 
reflect  substance  of  transactions.  If  an 
issuer  enters  into  a  transaction  or  series 
of  transactions  with  respect  to  one  or 
more  issues  with  a  principal  purpose  of 
transferring  to  nongovernmental  persons 
(other  than  as  members  of  the  general 
public)  significant  benefits  of  tax- 
exempt  financing  in  a  manner  that  is 
inconsistent  with  the  purposes  of 
section  141,  the  Commissioner  may  take 
any  action  to  reflect  the  substance  of  the 
transaction  or  series  of  transactions, 
including — 

(1)  Treating  separate  issues  as  a  single 
issue  for  purposes  of  the  private  activity 
bond  tests; 

(2)  Reallocating  proceeds  to 
expenditures,  property,  use,  or  bonds; 

(3)  Reallocating  payments  to  use  or 
proceeds; 

(4)  Measuring  private  business  use  on 
a  basis  that  reasonably  reflects  the 
economic  benefit  in  a  manner  different 
than  as  provided  in  §  1.141-3(g);  and 

(5)  Measuring  private  payments  or 
security  on  a  basis  that  reasonably 
reflects  the  economic  substance  in  a 


manner  different  than  as  provided  in 
§1.141-4. 

(b)  Examples.  The  following  examples 
illustrate  the  apphcation  of  this  section: 

Example  1.  Reallocating  proceeds  to 
indirect  use.  City  C  issues  bonds  with 
proceeds  of  $20  million  for  the  stated 
purpose  of  financing  improvements  to  roads 
that  it  owns.  As  a  part  of  the  same  plan  of 
financing,  however,  C  also  agrees  to  make  a 
loan  of  $7  million  to  Corporation  M  from  its 
general  revenues  that  it  otherwise  would 
have  used  for  the  road  improvements.  The 
interest  rate  of  the  loan  corresponds  to  the 
interest  rate  on  a  portion  of  the  issue.  A 
principal  purpose  of  the  financing 
arrangement  is  to  transfer  to  M  significant 
benefits  of  the  tax-exempt  financing. 
Although  C  actually  allocates  all  of  the 
proceeds  of  the  bonds  to  the  road 
improvements,  the  Commissioner  may 
reallocate  a  portion  of  the  proceeds  of  the 
bonds  to  the  loan  to  M  because  a  principal 
purpose  of  the  financing  arrangement  is  to 
transfer  to  M  significant  benefits  of  tax- 
exempt  financing  in  a  manner  that  is 
inconsistent  with  the  purposes  of  section 
141.  The  bonds  are  private  activity  bonds 
because  the  issue  meets  the  private  loan 
financing  test.  The  bonds  also  meet  the 
private  business  tests.  See  also  §§  1.141- 
3(a)(2),  1.141-4(a)(l),  and  1.141-5(a).  under 
which  indirect  use  of  proceeds  and  pa>Tnents 
are  taken  into  account. 

Example  2.  Taking  into  account  use  of 
amounts  derived  pom  proceeds  that  would 
be  otherwise  disregarded.  County  B  issues 
bonds  with  proceeds  of  $10  million  to 
finance  the  purchase  of  land.  On  the  issue 
date,  B  reasonably  expects  that  it  will  be  the 
sole  user  of  the  land.  Subsequently,  the 
federal  government  acquires  the  land  for  S3 
million  in  a  condemnation  action.  B  uses  this 
amount  to  make  a  loan  to  Corporation  M.  In 
addition,  the  interest  rate  on  the  loan  reflects 
the  tax-exempt  interest  rate  on  the  bonds  and 
thus  is  substantially  less  than  a  current 
market  rate.  A  principal  purpwse  of  the 
arrangement  is  to  transfer  to  M  significant 
benefits  of  the  tax-exempt  financing. 
Although  the  condemnation  action  is  not  a 
deliberate  action,  the  Commissioner  may 
treat  the  condemnation  proceeds  as  proceeds 
of  the  issue  because  a  principal  purpose  of 
the  arrangement  is  to  transfer  to  M  significant 
benefits  of  tax-exempt  financing  in  a  manner 
inconsistent  with  the  purposes  of  section 
141.  The  bonds  are  private  activity  bonds. 

Example  3.  Measuring  private  business  use 
on  an  alternative  basis.  City  F  issues  bonds 
with  a  30-year  term  to  finance  the  acquisition 
of  an  industrial  building  having  a  remaining 
reasonably  expected  useful  economic  life  of 
more  than  30  years.  On  the  issue  date,  F 
leases  the  building  to  Corporation  G  for  3 
years.  F  reasonably  expects  that  it  will  be  the 
sole  user  of  the  building  for  the  remaining 
term  of  the  bonds.  Because  of  the  local 
market  conditions,  it  is  reasonably  expected 
that  the  fair  rental  value  of  the  industrial 
building  will  be  significantly  greater  during 
the  early  years  of  the  term  of  the  bonds  than 
in  the  later  years.  The  annual  rental 
pavTnents  are  significantly  less  than  fair 
market  value,  reflecting  the  interest  rate  on 


the  bonds.  The  present  value  of  these  rental 
payments  (net  of  operation  and  maintenance 
expenses)  as  of  the  issue  date,  however,  is 
approximately  25  percent  of  the  present 
value  of  debt  ser\ice  on  the  issue.  Under 
§  1.141-3.  the  issue  does  not  meet  the  private 
business  tests,  because  only  10  percent  of  the 
proceeds  are  used  in  a  trade  or  business  by 
a  nongovernmental  person.  A  principal 
purpose  of  the  issue  is  to  transfer  to  G 
significant  benefits  of  tax-exempt  financing 
in  a  manner  inconsistent  with  the  purposes 
of  section  141  The  method  of  measuring 
private  business  use  over  the  reasonably 
expected  useful  economic  life  of  financed 
property  is  for  the  administrative 
convenience  of  issuers  of  state  and  local 
bonds.  In  cases  where  this  method  is  used  in 
a  manner  inconsistent  with  the  purposes  of 
section  141,  the  Commissioner  may  measure 
private  business  use  on  another  basis  that 
reasonably  reflects  economic  benefit,  such  as 
in  this  case  on  an  annual  basis.  If  the 
Commissioner  measures  private  business  use 
on  an  annual  basis,  the  bonds  are  private 
activity  bonds  because  the  private  pa\-ment 
test  is  met  and  more  than  10  percent  of  the 
proceeds  are  used  in  a  trade  or  business  by 
a  nongovernmental  person. 

Example  4   Treating  separate  issues  as  a 
single  issue.  City  D  enters  into  a  development 
agreement  with  Corporation  T  to  induce  T  to 
locate  its  headquarters  within  D's  city  limits 
Pursuant  to  the  development  agreement,  in 

1997  D  will  issue  S20  million  of  its  general 
obligation  bonds  (the  1997  bonds)  to 
purchase  land  that  it  will  grant  to  T,  The 
development  agreement  also  provides  that,  in 
19*8.  D  will  issue  $20  million  of  its  tax 
increment  bonds  (the  1998  bonds),  secured 
solely  by  the  increase  in  property  taxes  in  a 
special  taxing  district.  Substantially  ail  of  the 
property  within  the  special  taxing  district  is 
owned  by  T  or  D.  T  will  separately  enter  into 
an  agreement  to  guarantee  the  pa\-ment  of  tax 
increment  to  D  in  an  amount  sufficient  to 
retire  the  1998  bonds  The  proceeds  of  the 

1998  bonds  will  be  used  to  finance 
improvements  owned  and  operated  bv  D  that 
will  not  give  rise  to  private  business  use 
Treated  separately,  the  1997  issue  meets  the 
private  business  use  test,  but  not  the  private 
security  or  pavment  test,  the  1998  issue 
meets  the  private  security  or  pavinent  test, 
but  not  the  pri\ate  business  use  test.  .^ 
principal  purpose  of  the  financing  plan 
including  the  two  issues  is  to  transfer 
significant  benefits  of  tax-exempt  financing 
to  T  for  its  headquarters.  Thus,  the  1997  issue 
and  the  1998  issue  may  be  treated  bv  the 
Commissioner  as  a  sirgle  issue  for  purposes 
of  applying  the  private  activity  bond  tests 
.Accordingly,  the  bonds  of  both  the  1997 
issue  and  the  1998  issue  may  be  treated  as 
private  activity  bonds 

Example  5  Reallocatmg  proceeds.  City  E 
acquires  an  electric  generating  facility  with  a 
useful  economic  lifp  of  more  than  40  years 
and  enters  into  a  3    year  take  or  pay  contract 
to  sell  30  percent  of  the  available  output  to 
investor-owned  utility  M.  E  plans  to  use  the 
remaining  70  percent  of  available  output  for 
Its  own  governmental  purposes  To  finance 
the  entire  cost  of  the  facility.  E  issues  S30 
million  of  its  series  A  taxable  bonds  at 
taxable  interest  rates  and  $70  million  series 
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B  bonds,  which  purport  lo  be  tax-exempt 
bonds,  at  tax-exempt  interest  rates.  E 
allocates  all  of  Ms  private  business  use  to  the 
proceeds  of  the  series  .A  bonds  and  all  of  its 
own  government  use  to  the  proceeds  of  the 
series  B  bonds  The  series  A  bonds  have  a 
weighted  average  maturity  of  13  years,  while 
the  series  B  bonds  have  a  weighted  average 
maturity  of  26  years.  Ms  payments  under  the 
take  or  pay  contract  are  expressly  determined 
by  reference  to  30  pert  ent  of  Ms  total  costs 
(that  is,  the  sum  of  the  debt  service  required 
to  be  paid  on  both  the  series  A  and  the  series 
B  bonds  and  al!  other  operating  costs).  The 
allocation  of  all  of  .Ms  private  business  use 
to  the  series  A  bonds  does  not  refiect 
economic  substance  because  the  series  of 
transactions  transfers  to  M  significant 
benefits  of  the  tax-exempt  interest  rates  paid 
on  the  series  B  bonds  A  principal  purpose 
of  the  tTnanc  ing  arrangement  is  to  transfer  to 
M  signifuant  benetlts  of  the  tax-exempt 
financing  .Accordingly,  the  Commissioner 
mav  allocate  Ms  private  business  use  on  a 
pro  rata  basis  to  both  the  series  B  bonds  as 
well  as  the  series  A  bonds,  in  which  case  the 
series  B  bonds  are  private  activity  bonds. 
Example  6  Allocations  respected.  The 
facts  are  the  same  as  in  Example  5.  except 
that  the  debt  service  component  of  M's 
payments  under  the  take  or  pay  contract  is 
based  exclusively  on  the  amounts  necessary 
to  pay  the  debt  service  on  the  taxable  series 
.■\  bonds  E's  allocation  of  al!  of  Ms  private 
business  use  to  the  series  A  bonds  is 
respected  because  the  series  of  transactions 
does  not  actually  transfer  benefits  of  tax- 
exempt  interest  rates  to  M.  -Accordingly,  the 
series  B  bonds  are  not  private  activity  bonds. 
The  result  would  be  the  same  if  M's 
pavments  under  the  take  or  pay  contract  were 
based  exclusively  on  fair  market  value 
pricing,  rather  than  the  tax-exempt  interest 
rates  on  E's  bonds.  The  result  also  would  be 
the  same  if  the  series  A  bonds  and  the  series 
B  bonds  had  substantially  equivalent 
weighted  average  maturities  and  E  and  M  had 
entered  into  a  customary  contract  providing 
for  payments  based  on  a  ratable  share  of  total 
debt  service  E  would  not  be  treated  by  the 
Commissioner  in  any  of  these  cases  as 
entering  into  the  contract  with  a  principal 
purpose  of  transferring  the  benefits  of  tax- 
exempt  financing  to  M  in  a  manner 
inconsistent  with  the  purposes  of  section 
141. 

§1.141-15    Effective  dates. 

(a)  Scope  The  effective  dates  in  this 
section  apply  for  purposes  of  §§1.141- 
0  through  1  141-14,  and  1  145-0 
through  1  145-2  (the  private  activity 
bond  regulations),  and  §1.1 50-1  (a)(3) 
and  the  definition  of  bond  documents 
contained  in  §11 50-1  (b) 

fb)  Effective  c/cte.s,  E.xcept  as 
otherwise  provided  m  this  section,  the 
private  activity  bond  regulations. 
§1.15(>-l(a)(3)',  and  the  definition  of 
bond  documents  contained  in  §1.150— 
1(b)  apply  to  bonds  issued  on  or  after 
May  16.  1977  (the  effective  date)  that  are 
subject  to  section  1301  of  the  Tax 
Reform  Act  of  1986. 


(c)  Refunding  bonds.  The  private 
activity  bond  regulations.  §1.150- 
1(a)(3),  and  the  definition  of  bond 
documents  contained  in  §1.150-l(b)  do 
not  apply  to  bonds  issued  on  or  after  the 
effective  date  to  refund  a  bond  to  which 
the  private  activity  bond  regulations  do 
not  apply  unless — 

(1)  The  weighted  average  maturity  of 
the  refunding  bonds  is  longer  than — 

(i)  The  weighted  average  maturity  of 
the  refunded  bonds:  or 

(ii)  In  the  case  of  a  short-term 
obligation  that  the  issuer  reasonably 
expects  to  refund  with  a  long-term 
financing  (such  as  a  bond  anticipation 
note),  120  percent  of  the  weighted 
average  reasonably  expected  economic 
life  of  the  facilities  financed:  or 

(2)  A  principal  purpose  for  the 
issuance  of  the  refunding  bonds  is  to 
make  one  or  more  new  conduit  loans. 

(d)  Permissive  application  of 
regulations.  Except  as  provided  in 
paragraph  (e)  of  this  section,  the  private 
activity  bond  regulations,  §1.150- 
1(a)(3),  and  the  definition  of  bond 
documents  contained  in  §1.150-l(b) 
may  be  applied  in  whole,  but  not  in 
part,  to — 

(1)  Bonds  that  are  outstanding  on  the 
effective  date  and  subject  to  section  141; 
or 

(2)  Refunding  bonds  issued  on  or  after 
the  effective  date. 

(e)  Pennissive  retroactive  application 
of  certain  sections.  The  follov\ing 
sections  may  each  be  applied  to  any 
bonds  issued  before  the  effective  date: 

(1)  Section  1.141-3(b)(4]; 

(2)  Section  1.141-3(b)(6);  and 

(3)  Section  1.141-12. 

§1.141-16    Effective  dates  for  qualified 
private  activity  bond  provisions. 

(a)  Scope.  The  effective  dates  of  this 
section  apply  for  purposes  of  §§1.1 42- 
0  through  1.142-2,  1.144-0  through 
1.144-2,  1.147-0  through  1.147-2.  and 
1.150-4. 

(b)  Effective  dates.  Except  as 
otherwise  provided  in  this  section,  the 
regulations  designated  in  paragraph  (a) 
of  this  section  apply  to  bonds  issued  on 
or  after  May  16,  1997  (the  effective 
date). 

(c)  Permissive  application  The 
regulations  designated  in  paragraph  (a) 
of  this  section  may  be  applied  in  VN'hole. 
but  not  in  part,  to  bonds  outstanding  on 
the  effective  date. 

Par.  7.  Sections  1.142-0  and  1.142-3 
are  added  and  §§  1.142-1  and  1.142-2 
are  revised  to  read  as  follows: 

§1.1 42-0    Table  of  Contents. 

This  section  lists  the  captioned 
paragraphs  contained  in  §§  1.142-1 
through  1.142-3. 


§  l.l  42-1     Exempt  facility  bonds. 

(a)  Overview. 

(b)  Scope. 

(c)  Effective  dates. 

§  Ul 42-2     Remedial  actions. 

(a)  General  rule. 

(b|  Reasonable  expectations  requirement. 

(c)  Redemption  or  defeasance. 

(1)  In  general. 

(2)  Notice  of  defeasance. 

(3)  Special  limitation. 

(4)  Special  rule  for  dispositions  of  personal 
property. 

(5)  Definitions. 

(d)  When  a  failure  to  properly  use  proceeds 
occurs. 

(1)  Proceeds  not  spent. 

(2)  Proceeds  spent 

(e)  .Nonqualified  bonds. 
§1.1 42-3    Refunding  issues. 
i  Reserved] 

§1.142-1    Exempt  facility  bonds. 

(a)  0\-er\'ie\v.  Interest  on  a  private 
activity  bond  is  not  excludable  from 
gross  income  under  section  103(a) 
unless  the  bond  is  a  qualified  bond. 
Under  section  141(e)(1)(A),  an  exempt 
facility  bond  issued  under  section  142 
may  be  a  qualified  bond. 

Under  section  142(a),  an  exempt 
facility  bond  is  any  bond  issued  as  a 
part  of  an  issue  using  95  percent  or 
more  of  the  proceeds  for  certain  exempt 
facilities. 

(b)  Scope.  Sections  1.142-0  through 
1.142-3  apply  for  purposes  of  the  rules 
for  exempt  facility  bonds  under  section 
142,  except  that,  with  respect  to  net 
proceeds  that  have  been  spent,  §  1.142- 
2  does  not  apply  to  bonds  issued  under 
section  142(d)  (relating  to  bonds  issued 
to  provide  qualified  residential  rental 
projects)  and  section  142(f)  (2)  and  (4) 
(relating  to  bonds  issued  to  provide 
local  furnishing  of  electric  energy  or 
gas). 

(c)  Effective  dates.  For  effective  dates 
of  §§1.142-0  through  1.142-2,  see 
§1.141-16. 

§1.142-2    Remedial  actions. 

(a)  General  rule.  If  less  than  95 
percent  of  the  net  proceeds  of  an  exempt 
facility  bond  are  actually  used  to 
provide  an  exempt  facility,  and  for  no 
other  purpose,  the  issue  will  be  treated 
as  meeting  the  use  of  proceeds 
requirement  of  section  142(a)  if  the 
issue  meets  the  condition  of  paragraph 
(b)  of  this  section  and  the  issuer  takes 
the  remedial  action  described  in 
paragraph  (c)  of  this  section. 

(b)  Reasonable  expectations 
requirement.  The  issuer  must  have 
reasonably  expected  on  the  issue  date 
that  95  percent  of  the  net  proceeds  of 
the  issue  would  be  used  to  provide  an 
exempt  facility  and  for  no  other  purpose 
for  the  entire  term  of  the  bonds 
(disregarding  any  redemption 
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provisions).  To  meet  this  condition  the 
amount  of  the  issue  must  have  been 
based  on  reasonable  estimates  about  the 
cost  of  the  facihty. 

(c)  Redemption  or  defeasance — (1)  In 
general.  The  requirements  of  this 
paragraph  (c)  are  met  if  all  of  the 
nonqualified  bonds  of  the  issue  are 
redeemed  on  the  earhest  call  date  after 
the  date  on  which  the  failure  to  properly 
use  the  proceeds  occurs  under 
paragraph  (d)  of  this  section.  Proceeds 
of  tax-exempt  bonds  (other  than  those 
described  in  paragraph  (d)(1)  of  this 
section)  must  not  be  used  for  this 
purpose.  If  the  bonds  are  not  redeemed 
within  90  days  of  the  date  on  which  the 
failure  to  properly  use  proceeds  occurs, 
a  defeasance  escrow  must  be  established 
for  those  bonds  within  90  days  of  that 
date. 

(2)  Notice  of  defeasance.  The  issuer 
must  provide  wTitten  notice  to  the 
Commissioner  of  the  establishment  of 
the  defeasance  escrow  wiihin  90  davs  of 
the  date  the  escrow  is  established. 

(3)  Special  limitation.  The 
establishment  of  a  defeasance  escrow 
does  not  satisfy  the  requirements  of  this 
paragraph  (c)  if  the  period  between  the    ' 
issue  date  and  the  first  call  date  is  more 
than  10V2  years. 

(4)  Special  rule  for  dispositions  of 
personal  property.  For  dispositions  of 
personal  property  exclusively  for  cash, 
the  requirements  of  this  paragraph  (c) 
are  met  if  the  issuer  expends  the 
disposition  proceeds  within  6  months  of 
the  date  of  the  disposition  to  acquire 
replacement  property  for  the  same 
quaUf\'ing  purpose  of  the  issue  under 
section  142. 

(5)  Definitions.  For  purposes  of 
paragraph  (c)(4)  of  this  section, 
disposition  proceeds  means  disposition 
proceeds  as  defined  in  §  1.141-1 2(c). 

(d)  When  a  failure  to  properly  use 
proceeds  occurs — (1)  Proceeds  not 
spent.  For  net  proceeds  that  are  not 
spent,  a  failure  to  properly  use  proceeds 
occurs  on  the  earlier  of  the  date  on 
which  the  issuer  reasonably  determines 
that  the  financed  facility  will  not  be 
completed  or  the  date  on  which  the 
financed  facility  is  placed  in  service. 

(2)  Proceeds  spent.  For  net  proceeds 
that  are  spent,  a  failure  to  properly  use 
proceeds  occurs  on  the  date  on  which 
an  action  is  taken  that  causes  the  bonds 
not  to  be  used  for  the  qualifying  purpose 
for  which  the  bonds  were  issued. 

(e)  Nonqualified  bonds.  For  purposes 
of  this  section,  the  nonqualified  bonds 
are  a  portion  of  the  outstanding  bonds 
in  an  amount  that,  if  the  remaining 
bonds  were  issued  on  the  date  on  which 
the  failure  to  properly  use  the  proceeds 
occurs,  at  least  95  percent  of  the  net 
proceeds  of  the  remaining  bonds  would 


be  used  to  provide  an  exempt  facility.  If 
no  proceeds  have  been  spent  to  provide 
an  exempt  facility,  all  of  the  outstanding 
bonds  are  nonquafified  bonds.  The 
nonqualified  bonds  must  be  determined 
on  a  pro  rata  allocation  basis,  except 
that  an  issuer  may  treat  bonds  with 
longer  maturities  (determined  on  a 
bond-by-bond  basis)  as  the  nonqualified 
bonds. 

§  1.142-3    Refunding  issues. 

(Reserved] 

Par.  8.  Section  1.144-0  is  added  and 
§^1.144-1  and  1,144-2  are  revised  to 
read  as  follows: 

§1.144-0    Tabie  Of  Contents. 

This  section  lists  the  captioned 
paragraphs  contained  in  §«4l. 144-1  and 
1.144-2. 

§J.l 44- 7     Qualified  smnll  issue  bonds, 
qualified  student  loan  bonds,  and  qualified 
redevelopment  bonds. 

(a)  Overview. 

(b)  Scope. 

(c)  Effective  dates. 

§1.1 44-2     Remedial  actions. 

§1.144-1     QuatWied  small  issue  bonds, 
qualified  student  loan  bonds,  and  qualified 
redevelopment  bonds. 

(a)  Overview.  Interest  on  a  private 
activity  bond  is  not  excludable  from 
gross  income  under  section  103(a) 
unless  the  bond  is  a  qualified  bond. 
Under  section  141(e)(1)(D).  a  qualified 
small  issue  bond  issued  under  section 
144(a)  may  be  a  quahfied  bond.  Under 
section  144(a),  any  qualified  small  issue 
bond  is  any  bond  issued  as  a  part  of  an 
issue  95  percent  or  more  of  the  proceeds 
of  which  are  to  be  used  to  provide 
certain  manufacturing  facihties  or 
certain  depreciable  farm  property  and 
which  meets  other  requirements  Under 
section  141(e)(1)(F)  a  qualified 
redevelopment  bond  issued  under 
section  144(c)  is  a  qualified  bond.  Under 
section  144(c).  a  qualified 
redevelopment  bond  is  any  bond  issued 
as  a  part  of  an  issue  95  percent  or  more 
of  the  net  proceeds  of  which  are  to  be 
used  for  one  or  more  redevelopment 
purposes  and  which  meets  certain  other 
requirements. 

(b)  Scope.  Sections  1  144-0  through 
1.144-2  apply  for  purposes  of  the  rules 
for  small  issue  bonds  under  section 
144(a)  and  qualified  redevelopment 
bonds  under  section  144(c).  except  that 
§1.144-2  does  not  apply  to  the 
requirements  for  qualified  small  issue 
bonds  under  section  144(a)(4)  (relating 
to  the  limitation  on  capital 
expenditures)  or  under  section 
]44(a)(10)  (relating  to  the  aggregate  hmit 
of  tax-exempt  bonds  per  taxpayer). 


(c)  Effective  dates.  For  effective  dates 
of  §§1.144-0  through  1.144-2,  see 
§1.141-16. 

§1.1 44-2    Remedial  action  s. 

The  remedial  action  rules  of  §1  142- 
2  apply  to  qualified  small  issue  bonds 
issued  under  section  144(a)  and  to 
qualified  redevelopment  bonds  issued 
under  section  144(c).  for  this  purpose 
treating  those  bonds  as  exempt  facility 
bonds  and  the  qualifying  purposes  for 
those  bonds  as  exempt  facilities. 

Par.  9.  Sections  1. 145-0  through 
1  145-2  are  added  to  read  as  follows: 

§1.1 45-0    Table  of  Contents 

This  section  lists  the  captioned 
paragraphs  contained  in  ^§1.145-1  and 
1.145-2. 

<f  1.145-1     Qualified  501(c}l3l  bonds. 

(a)  Overview. 

(b)  Scofje. 

(c)  Effective  dates. 

§1.1 45-2    Application  of  private  activity 
bond  regulations. 

(a)  In  general. 

(b)  Modification  of  private  business  tests. 

(c)  Exceptions. 

(1)  Certain  provisions  relating  to 
governmental  programs. 
(21  Costs  of  issuance. 

§  1.145-1    Qualifie  1  501(c)|3)  bonds. 

(a)  Overview.  Interest  on  a  private 
activity  bond  is  not  excludable  from 
gross  income  under  section  103(a) 
unless  the  bond  is  a  qualified  bond 
Under  section  141(e)(l  JIG),  a  qualified 
501(ci(3)  bond  issued  under  section  145 
is  a  qualified  bond   L'nder  section  145, 

a  qualified  501  (c'  3)  bond  is  any  bond 
issued  as  a  part  ol  an  issue  that  satisfies 
the  requirements  of  sections  145(a) 
through  (d). 

(b)  Scope.  Sections  1.145-0  through 
1.145-2  apply  for  purposes  of  section 
145(a). 

(c)  Effective  dates  For  effective  dates 
of  §§1.145-0  through  1.145-2,  see 

i>l. 141-15. 

§1.145-2    Application  of  private  activity 
tKjnd  regulations. 

(a)  In  general.  Except  as  provided  in 
this  section,  §§1  141-0  through  1  141- 
15  apply  to  section  145(a).  For  example, 
under  this  section,  §1.141-1.  and 
§1.141-2  an  issur  ceases  to  be  an  issue 
of  qualified  501(c)(3)  bonds  if  the  issuer 
or  a  conduit  borrower  501(c)(3) 
organization  take:,  a  deliberate  action, 
subsequent  to  the  issue  date,  that  causes 
the  issue  to  fail  to  comply  with  the 
requirements  of  sections  141(e)  and  145 
(such  as  an  action  that  results  in 
revocation  of  exempt  status  of  the 
501(c)(3)  organization). 

(b)  Modification  of  private  business 
tests.  In  applying  §§1.141-0  through 
1.141-15  to  section  i45(a)— 
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(1)  References  to  governmental 
persons  include  501(c)(3)  organizations 
with  respect  to  their  activities  that  do 
not  constitute  unrelated  trades  or 
businesses  under  section  513(a); 

(2)  References  to  "10  percent"  and 
"proceeds"  in  the  context  of  the  private 
business  use  test  and  the  private 
security  or  payment  test  mean  "5 
percent"  and  "net  proceeds";  and 

(3)  References  to  the  private  business 
use  test  in  §§1.141-2  and  1.141-12 
include  the  ownership  test  of  section 
145(a)(1). 

(c)  Exceptions — (1)  Certain  provisions 
relating  to  governmental  programs.  The 
following  provisions  do  not  apply  to 
section  145:  §1.141-2(d)(4)  (relating  to 
the  special  rule  for  dispositions  of 
personal  property  in  the  ordinary  course 
of  an  established  governmental 
program)  and  §1.141-2(d)(5)  (relating  to 
the  special  rule  for  general  obligation 
bond  programs  that  finance  a  large 
number  of  separate  purposes) 

(2)  Costs  of  issuance.  Section  1.141- 
3(g)(6)  does  not  apply  to  section 
145(a)(2)  to  the  extent  that  it  provides 
that  costs  of  issuance  are  allocated 
ratably  among  the  other  purposes  for 
which  the  proceeds  are  used.  For 
P'orposes  of  section  145(a)(2).  costs  of 
issuance  are  treated  as  private  business 
use. 

Par.  10.  Sections  1.147-0  through 
1.147-2  are  added  to  read  as  follows; 

§1.147-0    Table  of  Contents. 

This  section  lists  the  captioned 
paragraphs  contained  in  §§1.147-1  and 
1.147-2. 

§1.147-1     Other  requ  iremen  ts  applicable 
to  certain  private  activity  bonds. 

(a)  Overview 

(b)  Scope. 

(c)  Effective  dates 
§1.147-2    Remedial  actions 

§1.147-1    Other  requirements  applicable  to 
certain  private  activity  bonds. 

(a)  Overview.  Interest  on  a  private 
activity  bond  is  not  excludable  from 
gross  income  under  section  103(a) 
unless  the  bond  is  a  qualified  bond. 
Under  section  147.  certain  requirements 
must  be  met  for  a  private  activity  bond 
to  qualify  as  a  qualified  bond. 

fb)  Scope.  Sections  1.147-0  through 
1.147-2  apply  for  purposes  of  the  rules 
in  section  147  for  qualified  private 
activity  bonds  that  permit  use  of 
proceeds  to  acquire  land  for 
environmental  purposes  (section 
147(c)(3)),  permit  use  of  proceeds  for 
certain  rehabilitations  (section  147(d) 
(2)  and  (3)),  prohibit  use  of  proceeds  to 
finance  skyboxes.  airplanes,  gambling 
estabUshments  and  similar  facilities 
(section  147(e)),  and  require  public 
approval  (section  147(f)).  but  not  for  the 


rules  limiting  use  of  proceeds  to  acquire 
land  or  existing  property  under  sections 
147(c)  (1)  and  (2),  and  (d)(li. 

(c)  Effective  dates.  For  effective  dates 
of§§  1.147-0  through  1.147-2,  see 
§1.141-16. 

§1.1 47-2    Remedial  actions. 

The  remedial  acUon  rules  of  §  1.142- 
2  apply  to  the  rules  in  section  147  for 
qualified  private  activity  bonds  that 
permit  use  of  proceeds  to  acquire  land 
for  environmental  purposes  (section 
147(c)(3)),  permit  use  of  proceeds  for 
certain  rehabilitations  (section  147(d) 
(2)  and  (3)).  prohibit  use  of  proceeds  to 
finance  skyboxes.  airplanes,  gambling 
establishments  and  similar  facilities 
(section  147(e)),  and  require  public 
approval  (section  147(f)).  for  this 
purpose  treating  those  private  activity 
bonds  subject  to  the  rules  under  section 
147  as  exempt  facility  bonds  and  the 
qualifying  purposes  for  those  bonds  as 
exempt  facilities. 

Par.  11.  Section  1,148-6  is  amended 
by  adding  new  paragraphs  (a)(3)  and 
(d)(l)(iii)  to  read  as  follows: 

§  1.148-6    General  allocation  and 
accounting  njles. 

(a)  •  *  * 

(3)  Absence  of  allocation  and 
accounting  methods.  If  an  issuer  fails  to 
maintain  books  and  records  sufficient  to 
establish  the  accounting  method  for  an 
issue  and  the  allocation  of  the  proceeds 
of  that  issue,  the  rules  of  this  section  are 
applied  using  the  specific  tracing 
method.  This  paragraph  (a)(3)  applies  to 
bonds  issued  on  or  after  May  16,  1997. 
***** 

(d)  *  *  * 

(I)*** 

(iii)  Timing.  An  issuer  must  account 
for  the  allocation  of  proceeds  to 
expenditures  not  later  than  18  months 
after  the  later  of  the  date  the 
expenditure  is  paid  or  the  date  the 
project,  if  any,  that  is  financed  by  the 
issue  is  placed  in  service.  This 
allocation  must  be  made  in  any  event  by 
the  date  60  days  after  the  fifth 
anniversary  of  the  issue  date  or  the  date 
60  days  after  the  retirement  of  the  issue, 
if  earlier.  This  paragraph  (d)(l)(iii) 
applies  to  bonds  issued  on  or  after  May 
16,  1997. 
***** 

Par.  12.  Section  1.150-1  is  amended 
as  follows: 

1.  Paragraph  (a)(3)  is  added, 

2.  Paragraph  (b)  is  amended  by  adding 
a  new  definition  in  alphabetical  order. 

The  additions  read  as  follows: 

§1.150-1     Definitions. 

(a)  *  *  * 

(3)  Exception  to  general  effective  date. 
See  §  1.141-15  for  the  effective  date  of 


the  definition  of  bond  documents 
contained  in  paragraph  (b)  of  this 
section. 

***** 

(b)*** 

Bond  documents  means  the  bond 
indenture  or  resolution,  transcript  of 
proceedings,  and  any  related 
documents.*  *   * 
***** 

Par.  13.  Section  1.150-4  is  added  to 
read  as  follows: 

§1.150-4    Ctiange  in  use  of  facilities 
financed  with  tax-exempt  private  activity 
bonds. 

(a)  Scope.  This  section  applies  for 
purposes  of  the  rules  for  change  of  use 
of  facilities  financed  with  private 
activity  bonds  under  sections  150(b)(3) 
(relating  to  qualified  501(c)(3)  bonds), 
150(b)(4)  (relating  to  certain  exempt 
facility  bonds  and  small  issue  bonds), 
150(b)(5)  (relating  to  facilities  required 
to  be  owTied  by  governmental  units  or 
501(c)(3)  organizations),  and  150(c). 

(b)  Effect  of  remedial  actions — (1)  In 
general.  Except  as  provided  in  this 
section,  the  change  of  use  provisions  of 
'sections  150(b)  (3)  through  (5),  and 

150(c)  apply  even  if  the  issuer  takes  a 
remedial  action  described  in  §§  1.142-2, 
1.144-2,  or  1.145-2. 

(2)  Exceptions — (i)  Redemption.  If 
nonqualified  bonds  are  redeemed 
within  90  days  of  a  deliberate  action 
under  §  1.145-2(a)  or  within  90  days  of 
the  date  on  which  a  failure  to  properly 
use  proceeds  occurs  under  §  1.142-2  or 
§  1.144-2,  sections  150(b)  (3)  through  (5) 
do  not  apply  during  the  period  between 
that  date  and  the  date  on  which  the 
nonqualified  bonds  are  redeemed. 

(ii)  Alternative  qualifying  use  of 
facility.  If  a  bond-financed  facility  is 
used  for  an  alternative  qualifying  use 
under  §§  1.145-2  and  1.141-12(0, 
sections  150(b)  (3)  and  (5)  do  not  apply 
because  of  the  alternative  use. 

(iii)  Alternative  use  of  disposition 
proceeds.  If  disposition  proceeds  are 
used  for  a  qualifying  purpose  under 
§§  1.145-2  and  1.141-12(e),  1.142- 
2(c)(4),  or  1.144-2,  sections  150(b)  (3) 
through  (5)  do  not  apply  because  of  the 
deliberate  action  that  gave  rise  to  the 
disposition  proceeds  after  the  date  on 
which  all  of  the  disposition  proceeds 
have  been  expended  on  the  qualifying 
purpose.  If  all  of  the  disposition 
proceeds  are  so  expended  within  90 
days  of  the  date  of  the  deliberate  action, 
however,  sections  150(b)  (3)  through  (5) 
do  not  apply  because  of  the  dehberate 
action. 

(c)  Allocation  rules — (1)  In  general.  If 
a  change  in  use  of  a  portion  of  the 
property  financed  with  an  issue  of 
qualified  private  activity  bonds  causes 
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section  150  (b)(3),  (b)(4),  or  (b)(5)  to 
apply  to  an  issue,  the  bonds  of  the  issue 
allocable  to  that  portion  under  section 
150(c)(3)  are  the  same  as  the 
nonqualified  bonds  determined  for 
purposes  of  §§1.142-1,  1.144-1,  and 
1.145-1,  except  that  bonds  allocable  to 
all  common  areas  are  also  allocated  to 
that  portion. 

(2)  Special  rule  when  remedial  action 
is  taken.  If  an  issuer  takes  a  remedial 
action  with  respect  to  an  issue  of  private 
activity  bonds  under  §§  1.142-2,  1.144- 
2,  or  1.145-2,  the  bonds  of  the  issue 
allocable  to  a  portion  of  property  are  the 
same  as  the  nonqualified  bonds 
determined  for  purposes  of  those 
sections. 

(d)  Effective  dates.  For  effective  dates 
of  this  section,  see  §  1.141-16. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  14.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C  7805. 

Par.  15.  In  §  602.101.  paragraph  (c)  is 
amended  by  adding  entries  in  numerical 
order  to  the  table  to  read  as  follows: 

§602.101    0MB  Control  numbers. 


(c)  *  *  * 

CFR  part  or  section  where 
identified  and  described 


Current  0MB 
control  No. 


1.141-1   .. 
1.141-12 
1.142-2  .. 

1.148-6  .. 


1545-1451 
1545-1451 
1545-1451 


1545-1451 


Margaret  Mibier  Richardson, 

Commissioner  of  Internal  Revenue. 

.Approved:  December  30,  1996 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  ofttie  Treasun: 
IFR  Doc.  97-710  Filed  1-10-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CO-001-0007;  FRL-6669-6] 

Clean  Air  Act  Approval  and 
Promulgation  of  Air  Quality 
Innplementatlon  Plan  Revision  for 
Colorado;  Long-Term  Strategy  of  State 
implementation  Plan  for  Class  I 
Visibility  Protection,  Part  1:  Hayden 
Station  Requirements 

AGENCY:  Environmental  Protection 
.^gency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EP.-A  is  approving  a  revision  to 
the  long-term  strategy  portion  of 
Colorado's  State  Implementation  Plan 
(SIP)  for  Class  I  Visibility  Protection, 
contained  in  Section  VI  of  the  document 
entitled  "Long-Term  Strategy  Review 
and  Revision  of  Colorado's  State 
Implementation  Plan  for  Class  I 
Visibility  Protection.  Part  I:  Havden 
Station  Requirements,"  as  submitted  bv 
the  Governor  with  a  letter  dated  August 
23,  1996.  The  revision  incorporates  into 
the  SIP,  among  other  things,  emissions 
reduction  requirements  for  the  Havden 
Station  (a  coal-fired  steam  generating 
plant  located  near  the  town  of  Havden, 
Colorado)  that  are  based  on  a  consent 
decree  addressing  numerous  air 
pollution  violations  at  the  plant.  The 
SIP  revision  is  expected  to  remedy 
Hayden  Station's  contribution  to 
visibility  impairment  in  the  .Mt  Zirkel 
Wilderness  Area  and.  therefore,  make 
reasonable  progress  toward  the  Clean 
Air  Act  National  visibility  goal  with 
respect  to  such  contribution.  On 
October  3.  1996.  EPA  published  a  notice 
of  proposed  rulemaking  that  proposed 
to  approve  this  SIP  revision  and 
provided  a  thirty-day  period  for  public 
comment.  EPA  received  one  set  of 
generally  supportive  comments 
regarding  the  proposed  re\  ision.  and  is 
therefore  finalizing  the  proposal  without 
modification. 

EFFECTIVE  DATE:  This  action  is  effective 
February  18,  1997. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  Air  Program.  Environmental 
Protection  Agency,  Region  VIII.  999 
18th  Street,  Suite'sOO,  Denver.  Colorado 
80202-2405;  Colorado  Department  of 
Public  Health  and  Environment,  .^ir 
Pollution  Control  Division,  4300  Cherrv 
Creek  Drive  South,  Denver,  Colorado 
80222-1530;  and  The  Air  and  Radiation 
Docket  and  Information  Center,  401  M 
Street,  SW,  Washington,  D,C.  20460. 


FOR  FURTHER  INFORMATION  COffTACT: 
Vicki  Stamper  at  (303)  312-6445. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  169A  of  the  Clean  Air  Act 
(CAA  or  Act),'  42  U.S.C.  section  7491, 
establishes  as  a  National  goal  the 
prevention  of  any  fiiture,  and  the 
remedying  of  any  existing, 
anthropogenic  visibility  impairment  in 
mandator)  Class  I  Federal  areas  - 
(referred  to  herein  as  the  "National 
goal"  or  "Nationa'  visibility  goal  "). 
.Section  169A  calls  for  EPA  to.  among 
other  things,  issue  regulations  to  assure 
reasonable  progress  toward  meeting  the 
National  visibility  goal,  including 
requiring  each  State  with  a  mandatory 
Class  1  Federal  area  to  revise  its  State 
Implementation  Plan  (SIP)  to  contain 
such  emission  limits,  schedules  of 
compliance  and  other  measures  as  may 
be  necessarv'  to  ma^e  reasonable 
progress  toward  meeting  the  National 
goal.  CAA  section  169A(b)(2).  Section 
110(a)(2)(J)oftheCAA.  42  U.S.C. 
section  7410(a)(2)(|).  similarly  requires 
SIPs  to  meet  the  visibihty  protection 
requirements  of  the  CA.\. 

EPA  promulgated  regulations  that 
require  affected  States  to  among  other 
things,  (1)  coordinate  development  of 
SIPs  with  appropriate  Federal  Land 
.Managers  (FLMs);  (2)  develcip  a  program 
to  assess  and  remedy  visibility 
impairment  from  new  and  existing 
sources;  and  (3)  devolop  a  long-term 
(10-15  years)  strati  ^y  to  assure 
reasonable  progress  toward  the  National 
visibility  goal  See  45  FR  80084. 
December  2,  1980  (codified  at  40  CFR 
51.300-307).  The  regulations  provide 
for  the  remedying  of  visibilitv 
impairment  that  is  reasonably 
attributable  tu  a  single  existing 
stationary-  facility  or  small  group  of 
existing  stationary-  facihties  These 
regulations  require  that  the  SIPs  provide 
for  periodic  review,  and  re\-ision  as 
appropriate,  uf  the  long-term  strategy 
not  less  frequently  than  every  three 
years,  that  the  review  process  include 
consultation  with  the  appropnate  FLMs. 
and  that  the  State  provide  a  report  to  the 
public  and  EP.A  that  includes  an 
assessment  of  the  State's  progress 


'  The  Clean  Air  Act  is  codified,  as  amended,  in 
the  US.  Code  at  42  U.S.C.  7401  et  seq 

-Mandator)-  class  1  Federal  areas  include 
international  parks,  national  «iiderness  areas,  and 
national  memorial  parks  greater  than  ilve  thousand 
acres  in  size,  and  nationa!  parks  greater  than  six 
thousand  acres  in  size,  as  described  m  section 
162(a)  (42  U.S.C.  7472(a)).  Each  mandatorv  Class  I 
Federal  area  is  the  responsibility  of  a  "Federal  land 
manager"  (FLM).  the  Secreta;^'  of  the  depa.tment 
with  authority  over  such  lands.  See  section  302(iJ 
of  the  Act.  42  U.S.C.  7602(i). 
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toward  the  National  visibility  goal.  See 
40  CFR  51.306(c). 

On  Julv  12,  1985  (50  FR  28544)  and 
November  24,  1987  (52  FR  45132).  EPA 
disapproved  the  SIPs  of  states, 
including  Colorado,  that  failed  to 
comply  with  the  requirements  of  the 
provisions  of  40  CFR  51.302  (visibility 
general  plan  requirements).  51.305 
(visibility  monitoring),  and  51.306 
(visibihty  long-term  strategy).  EPA  also 
incorporated  corresponding  Federal 
plans  and  regulations  into  Xi\e  SIPs  of 
these  states  pursuant  to  section  110(c)(1) 
of  the  CAA.  42  U.S.C.  section  7410(c)(1). 

The  Governor  of  Colorado  submitted 
a  SIP  revision  for  visibility  protection 
on  December  21,  1987,  which  met  the 
criteria  of  40  CFR  51.302.  51  305,  and 
51.306  for  general  plan  requirements, 
monitoring  strategy,  and  long-term 
strategies.  EPA  appro\ed  this  SIP 
revision  in  an  August  12,  1988  Federal 
Register  document  (53  FR  30428).  and 
this  revision  replaced  the  Federal  plans 
and  regulations  in  the  Colorado 
Visibilitv  SIP. 

The  Governor  of  Colorado  submitted 
a  subsequent  SIP  revision  for  visibility 
protection  with  a  letter  dated  November 
18,  1992  This  revision  was  made  to 
fulfill  the  requirements  to  periodically 
review  and,  as  appropriate,  revise  the 
long-term  strategy  for  visibility 
protection.  EP.A  approved  that  long-term 
strategv  revision  on  October  11.  1994 
|59FR'51376).' 

Since  Colorado's  1992  long-term 
strategy  review,  the  US.  Forest  Service 
(USES)  certified  visibilitv  impairment  in 
Mt  Zirkel  Wilderness  Area  (MZWA) 
and  named  the  Hayden  and  Craig 
Generating  Stations  in  the  Yampa  Valley 
of  Northwest  Colorado  as  suspected 
sources  The  USES  is  the  FLM  for 
MZWA.  This  certification  was  issued  on 
July  14.  1993 

Hayden  Station,  which  is  the  focus  of 
this  SIP  revision,  is  located  19  miles 
upwind  from  MZWA.  The  facility 
consists  of  two  units  as  follows:  Unit  1 
is  a  180  megawatt  steam  generating  unit 
completed  in  1965  and  Unit  2  is  a  260 
megawatt  steam  generating  unit 
completed  in  1976  The  facility  is 
currently  uncontrolled  for  sulfur 
dioxide  (SO^)  and  nitrogen  oxides  (NOx) 
and  operates  electro-static  precipitators 
to  control  particulate  pollution.  The 
1995  emissions  inventory  for  Hayden 


"  As  a  matter  of  clarification  to  EPA's  October  1 1, 
1994  action,  please  note  that  the  September  1  due 
dale  refprred  to  by  EP.A  as  the  reporting  deadline 
for  Colorado  s  long-term  strategy  three-year  reviews 
applies  to  the  Colorado  .Air  Pollution  Control 
Division's  responsibility  to  provide  its  review,  and 
revision  as  appropriate,  of  the  long-term  strategy  to 
the  Colorado  .Air  Quality  Control  Commission,  with 
a  submittal  to  EPA  made  by  .November  1  of  each 
three-vear  c\cle 


Station  indicated  that  the  plant  emitted 
16.000  tons  of  SO2  and  14,000  tons  of 
NOx-  Particulate  emissions  have  been 
more  difficult  to  estimate  due  to  control 
equipment  malfunction. 

On  August  18.  1993.  the  Sierra  Club 
sued  the  owners  of  the  Hayden  Station 
in  United  States  District  Court,  alleging 
over  16.000  violations  of  the  State's 
opacity  standards  and  arguing  that  the 
alleged  violations  resulted  in  a  number 
of  air  quality  impacts  in  MZWA.  On 
July  21.  1995,  the  Court  found  the 
Hayden  Station  owners  liable  for  over 
19,000  violations  of  the  opacity 
standards  between  1988  and  1993.  See 
Sierra  Club  v.  Public  Service  Company 
of  Colorado,  et  al..  894  F.  Supp.  1455  (D 
Colo.  1995).  In  October  1995,  the  Sierra 
Club,  the  Colorado  Air  Pollution  Control 
Division  (APCD).  and  the  Hayden 
Station  owners  entered  into  negotiations 
to  try  to  reach  a  "global  settlement"  of 
the  various  issues  facing  the  power 
plant.  These  issues  included  the  Sierra 
Club  lawsuit  and  the  USES  certification 
of  impairment  in  MZWA.  In  lanuary 
1996.  EPA  issued  a  Notice  of  \'iolation 
(NOV)  to  the  owners  of  the  Hayden 
Station  for  continuing  opac  ity  violations 
and  joined  in  the  settlement 
negotiations. 

On  May  22, 1996,  the  parties  to  tiie 
negotiations  (EPA,  Sierra  Club,  State  of 
Colorado,  and  the  Hayden  Station 
owners)  filed  a  signed  Consent  Decree 
with  the  United  States  District  Court  for 
the  District  of  Colorado,  in  Civil  Action 
No.  93-B-1749.  The  United  States 
published  notice  of  the  settlement  in  the 
Federal  Register  and  provided  a  thirty- 
day  public  comment  period.  The  United 
States  responded  to  comments  in  u 
motion  to  the  Court  to  appro\e  the 
Consent  Decree.  The  Court  approved  the 
Consent  Decree  on  August  19.  1996.  The 
Consent  Decree  resolves  a  number  of 
issues,  including  the  Sierra  Club  and 
EPA  enforcement  actions,  and.  as  part  of 
that  resolution,  requires  substantial 
reductions  in  air  pollutants  that  are 
intended  to  resolve  Hayden  Station's 
contribution  to  visibility  impairment  in 
MZWA.  The  Consent  Decree 
contemplates  incorporation  into  the  SIP 
of  the  visibility  protection-related 
requirements  of  the  Consent  Decree.  The 
terms  "Hayden  Consent  Decree  "  or 
"Consent  Decree"  are  used  herein  to 
refer  to  this  judicially-enforceable 
settlement. 

II.  Revision  Submitted  August  23, 1996 

With  a  letter  dated  August  23,  1996. 
the  Governor  of  Colorado  submitted  a 
revision  to  the  long-term  strategy 
portion  of  Colorado's  SIP  for  Visibility 
Protection;  this  revision  is  contained  in 
Section  VI  of  the  August  15.  1996 


document  entitled  "Long-Term  Strategy' 
Review  and  Revision  of  Colorado's  State 
Implementation  Plan  for  Visibihty 
Protection,  Part  I:  Hayden  Station 
Requirements"  (referred  to  below  as 
"Long-Term  Strategy  Document").  The 
revision  was  made  to  fulfill,  with 
respect  to  Hayden  Station's  contribution 
to  visibility  impairment  in  MZWA,  the 
Federal  and  Colorado  requirements  to 
revise  the  long-term  strategy  as 
appropriate  following  the  three-year 
periodic  review,''  The  State  reviewed 
the  long-tenn  strategy  in  light  of  the 
USFS's  certification  of  visibility 
impairment,  the  results  of  the  Mt.  Zirkel 
Visibility  Study  ^  and  other  technical 
data,  and  the  Hayden  Consent  Decree, 
Based  on  this  review,  the  State 
concluded  that  a  revision  to  the  long- 
term  strategy  was  necessary  to  remedy 
Hayden  Station's  contribution  to 
visibility  impairment  at  MZWA  and  to 
ensure  reasonable  progress  toward  the 
National  visibility  goal. 

Only  Part  C  of  Section  VI  of  the  Long- 
Term  Strategy  Document  contains 
provisions  that  are  enforceable  against 
the  Hayden  Station  owners.  Part  C 
incorporates  relevant  portions  of  the 
Hayden  Consent  Decree  into  the  long- 
term  strategv.  The  remainder  of  the  SIP 
revision  contains  provisions  that  are 
explanatory  and  analyses  that  are 
required  by  section  169A  of  the  CAA, 
Federal  visibility  regulations  (40  CFR 
51.300  to  51.307),  and/or  the  Colorado 
Visibilitv  SIP. 

On  October  3,  1996.  EPA  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (61  FR  51659)  that 
proposed  to  approve  the  revision  to  the 
long-term  strategy  portion  of  Colorado's 
SIP  for  Visibility  Protection  that  the 
Governor  submitted  on  August  23.  1996 
EP,^  provided  a  thirty-day  public 
comment  period  and  received  one  set  of 
comments  on  the  proposal.  These 
comments  and  EPA's  responses  are 
provided  in  section  III.  of  this 
document. 


■•The  report  resulting  from  this  review  was 
specific  to  Hayden  Station,  and  the  State  reviewed 
the  components  of  the  Long-Term  Strategy  as  they 
relate  to  Hayden  Station  only.  According  to  a 
November  14,  1996  letter  from  Margie  Perkins. 
Colorado  Air  Pollution  Control  Division,  to  Richard 
Long.  EPA.  thf  Stale  intends  to  address  Colorado's 
remaining  visibility  issues  in  "Part  II"  of  the  long- 
term  strategy  review  and  report,  to  be  considered 
by  the  Colorado  Air  Quality  Control  Commission 
(AQCC)  al  a  public  hearing  in  March  1997.  The 
Stale  had  previously  projected  a  Decem.t)er  1996 
.AQCC  public  hearing  on  "Part  II,"  but  found  this 
schedule  impossible  to  meet. 

'This  collaborative  study  was  spearheaded  by  the 
State  to  collect  additional  information  regarding 
visibility  conditions  in  the  Mt.  Zirkel  Wilderness 
Area  and  to  identify  potential  sources  of 
impairment.  The  final  report  is  available  at  the 
addresses  listed  in  the  beginning  of  this  document. 
The  study  was  completed  on  July  15,  1996. 
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A.  Part  C  of  Section  VI:  Provisions  from 
the  Hayden  Consent  Decree 

The  State  incorporated  into  its 
Visibility  SIP  revision  provisions  of  the 
Hayden  Consent  Decree  pertinent  to 
visibility,  including  Definitions, 
Emission  Controls  and  Limitations. 
Continuous  Emission  Monitors, 
Construction  Schedule,  Emission 
Limitation  Compliance  Deadlines,  and 
Reporting.*  Such  provisions  must  be 
met  by  the  Hayden  Station  owners  and 
are  enforceable.  The  Consent  Decree 
numbering  scheme  was  retained  to 
avoid  confusion  between  the  SIP  and 
the  Consent  Decree,  but  only  those 
sections  pertinent  to  visibility, 
necessary  to  ensure  enforceability  of  the 
requirements  related  to  visibility,  and 
necessary  to  assure  reasonable  progress 
in  remedymg  Hayden  Station's 
contribution  to  visibility  impairment  at 
MZVVA  were  adopted  into  the  SIP.  Some 
changes  were  made  to  Consent  Decree 
language  to  conform  to  a  SIP  framework. 
Finally,  changes  were  made  to  the  force 
majeure  provisions  of  the  Consent 
Decree  to  ensure  that  a  demonstration  of 
reasonable  progress  could  be  made  at 
this  time.  Provisions  of  particular 
interest  incorporated  from  the  Hayden 
Consent  Decree  are  summarized  below. ^ 

SO2  Emission  Limitations 

As  described  below,  the  SO:  emission 
limitations  will  result  in  at  least  an  82% 
reduction  in  SO:  from  Hayden  Station. 
The  Hayden  Station  owners  must  install 
a  Lime  Spray  Dn»er  (LSD)  system  to 
meet  the  emissions  limitations.  The 
following  emissions  limitations  apply: 
—No  more  than  0.160  lbs  SO:  per 
million  Btu  heat  input  on  a  30  boiler 
operating  day  rolling  average  basis: 
— No  more  than  0.130  lbs  SO:  per 
million  Btu  heat  input  on  a  90  boiler 
operating  day  rolling  average  basis: 
— At  least  an  82%  reduction  of  SO2  on 
a  30  boiler  operating  day  roiling 
average  basis  (to  make  sure  that 
substantial  reductions  occur  and  that 
control  equipment  is  run  optimally 
even  if  lower  sulfur  coal  is  used);  and 
— A  unit  cannot  operate  for  more  than 
72  consecutive  hours  without  anv  SO: 


''The  Consent  Decree  also  includes  requirements 

for  N0»  emission  controls  and  limitations; 
however,  since  these  controls  and  limits  do  not 
have  a  direct  relationship  to  visibility,  they  are  not 
being  incorporated  into  this  Visibility  SIP  revision 
nor  will  any  detailed  discussion  be  provided.  The 
NOx  requirements  were  included  in  the  Consent 
Decree  to  address  acid  deposition  concerns 
"  Pursuant  to  the  provisions  of  the  Hayden 
Consent  Decree  and  the  SIP.  the  Hayden  Station 
owners  have  elected  to  continue  burning  coal  at 
Hayden  Station.  Thus,  although  the  Consent  Decree 
and  the  SIP  contain  provisions  applicable  to  a 
switch  to  natural  gas.  the  surnmarv  contained 
herein  only  add.'-esses  Consent  Decree  requirements 
applicable  to  coal  combustion. 


emissions  reductions;  that  is.  it  must 
shut  down  if  the  control  equipment  is 
not  working  at  all  for  three  days  (to 
prevent  the  build-up  of  SO;  emissions 
that  may  lead  to  visibility  impairment 
events). 

Since  SO:  is  a  chemical  precursor  to 
visibility-impairing  sulfate  particles  or 
aerosols,  the  State  concluded  that  these 
SO:  emissions  limitations  will  help 
remedy  the  facility's  contribution  to 
visibility  impairment  in  MZWA. 

Particulate  Emission  Limitations 

The  Hayden  Station  owners  must 
install  and  operate  a  Fabric  Filter  Dust 
Collector  (known  as  a  baghouse  or 
FFDC)  on  each  unit.  Particulate 
emissions  should  be  virtually 
eliminated.  Particulate  emission 
limitations  for  each  unit  are: 
— No  more  than  0.03  lbs  of  primarv' 
particulate  matter  per  million  Btu 
heat  input;  and 
— No  more  than  20  0°o  opacity,  with 
certain  limited  exceptions,  as 
averaged  over  each  separate  6-minute 
period  within  an  hour  as  measured  by 
continuous  opacity  monitors. 

Compliance  with  Emissions  Limits 

All  required  controls  must  be 

designed  to  meet  enforceable  emission 
limits  Compliance  with  the  SO:  and 
opacity  emission  limits  shall  be 
determined  by  continuous  emission 

monitors 

Schedule — Coal  as  Primary  Fuel 

The  schedule  for  constructing  control 
equipment  is  as  follows: 
Unit  1 
— Commencement  of  physical,  on-site 
construction  of  control  equipment 
by  6.'30/97 
— (Commencement  of  btart-up  testing 
of  FFDC  and  SO;  control  equipment 
by  12/31/98 
Unit  2 
— Commencement  of  physical,  on-site 
construction  of  control  equipment 
by  6/30/98 
— Commencement  of  start-up  testing 
of  FFDC  and  SO:  control  equipment 
by  12/31/99 
The  schedule  for  commencement  of 
compliance  with  the  emissions 
limitations  is  as  follows: 
SO: 
— For  Unit  1.  within  180  days  after 
flue  gas  is  passed  through  the  SO: 
control  equipment,  or  by  July  1, 

1999.  whichever  date  is  earlier. 
— For  Unit  2.  within  180  days  after 

flue  gas  is  passed  through  the  SO: 
control  equipment,  or  by  July  1. 

2000,  whichever  date  is  earlier 
Particulates 


— For  Unit  1.  within  90  days  after  flue 
gas  is  passed  through  the  FFDC 
control  equipment,  or  by  April  1. 

1999,  whichever  date  is  earlier. 

— For  Unit  2.  within  90  days  after  flue 
gas  is  passed  through  the  FFDC 
control  equipment,  or  by  April  1, 

2000,  whichever  date  is  earlier 
These  construction  deadlines  and 

emission  limitation  compliance 
deadlines  are  subject  to  the  "force 
majeure"  provisions  of  the  Consent 
Decree,  which  are  being  included  m  this 
SIP  revision.  A  force  majeure  event 
refers  to  an  excused  delay  in  meeting 
construction  deadlines  or  in  meeting 
emission  limitation  compliance 
deadlines  due  to  certain  limited 
circumstances  wholly  beyond  the 
control  of  the  Hayden  Station  owners. 

To  help  ensure  that  reasonable 
progress  continues  to  be  made,  the  State 
has  committed  to  reopen  the  SIP  (with 
public  notice  and  hearing)  as  soon  as 
possible  after  it  is  determined  that  a 
constrjction  schedule  or  an  emission 
limitation  schedule  has  been,  or  will  be. 
delayed  by  more  than  12  months  as  a 
result  of  a  force  majeure  determination 
or  determinations  The  State  will  re- 
evaluate the  SIP  at  that  time  to 
determine  whether  revisions  are 
necessar\  to  continue  to  demonstrate 
reasonable  progress.  Necessary  revisions 
may  include  the  adoption  of  new 
construction  or  compliance  deadlines  as 
necessary  to  ensure  that  the  emission 
limitations  are  met  In  addition,  the  SIP 
also  contains  a  clarification  that  the 
force  majeure  provisions  are  not  to  be 
construed  to  authorize  or  create  any 
preemption  or  waiver  of  the 
requirements  of  State  or  Federal  air 
quality  laws,  or  of  the  requirements 
contained  in  the  SIP  or  Consent  Decree. 

EPA  believes  that  the  language  of  the 
SIP  should  assure  reasonable  progress 
toward  the  National  visibility  goal  with 
respect  to  Hayden  Station's  contribution 
to  visibility  impairment  in  the  MZWA. 
In  general,  if  deadlines  extend  more 
than  twelve  months.  EPA  fully  expects 
the  State  to  revise  the  SIP. 

B  Remainder  of  SIP  Revision 

1   Analysis  of  Reasonable  Progress 

Congress  established  as  a  National 
goal  "the  prevention  of  any  future,  and 
the  remedying  of  any  existing" 
anthropogenic  visibility  impairment  in 
mandatory  Class  !  Federal  areas.  The 
statute  does  not  mandate  that  the 
national  visibility  goal  be  achieved  by  a 
specific  date  but  instead  calls  for 
"reasonable  progrt>ss"  toward  the  goal 
.Section  169A(b)(2)  of  the  C.-K.^  requires 
EPA  to  issue  implementing  regulations 
requiring  visibility  SIPs  to  contain  such 
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"emission  limits,  schedules  of 
compliance  and  other  measures  as  may 
be  necessary  to  make  reasonable 
progress  toward  the  National  goal." 
EPA's  implementing  regulations 
provided  for  an  initial  round  of 
visibility  SIP  planning  which  included 
a  long-term  strategy  to  make  reasonable 
progress  toward  the  National  goal.  See 
40  CFR  51.302(c)(2)(IJ  and  51.306.  The 
regulations  also  provide  that  the 
affected  FLM  may  certify-  to  a  State  at 
any  time  that  visibility  impairment 
exists  in  a  mandatory  Class  I  Federal 
area.  See  40  CFR  51.302(c)(1). 
Recognizing  the  need  to  periodically 
evaluate  the  effectiveness  of  the  long- 
term  strategy  in  protecting  visibility. 
EPA  required  States  to  review  their 
long-term  strategies  at  least  everv  three 
years.  See  40  CFR  51, 306(c).  This 
requirement  ensures  that  States  will 
periodically  assess  their  visibility- 
related  air  quality  planning  in  light  of  a 
certification  of  impairment  from  the 
FLM,  information  about  visibilitv 
conditions  and  sources  gathered  from 
the  visibility  monitoring  requirements, 
or  other  relevant  information.  A  central 
aspect  of  the  periodic  assessment  is  to 
evaluate  "[a]dditional  measures, 
including  the  need  for  SIP  revisions, 
that  may  be  necessar\-  to  assure 
reasonable  progress  toward  the  national 
goal.  ■•  See  40  CFR  5 1 .306(c)(4). 

Section  169A(g)(l)  of  the  CAA 
specifies  factors  that  must  be  considered 
in  determining  reasonable  progress 
including:  (1)  the  costs  of  compliance; 

(2)  the  time  necessary  for  compliance: 

(3)  the  energy  and  non-air  quality 
environmental  impacts  of  compliance; 
and  (4)  the  remaining  useful  life  of  the 
source.  Protection  of  visibility  in  a 
mandaton,-  Class  I  Federal  area  is  the 
objective. 

In  this  unique  case,  the  Hayden 
Station  owners  have  agreed  in  the 
context  of  a  judicially-enforceable 
Consent  Decree  to  meet  emissions 
limitations  that  are  expected  to  reduce 
Hayden  Station's  contribution  to 
visibility  impairment  in  MZWA  to 
below  perceptible  levels.  The  State 
analyzed  the  emission  reductions 
provided  for  in  the  Consent  Decree  in 
light  of  the  statutory  factors  for 
determining  reasonable  progress  and  the 
ultimate  objective  of  protecting 
visibility.  The  State  concluded  that  the 
measures  assure  reasonable  progress  by 
remedying  Hayden  Station's 
contribution  to  perceptible  visibiUty 
impairment  in  MZWA  and  submitted  a 
visibility  SIP  revision  containing  these 
measures 

Further,  in  a  June  24.  1996  letter  from 
Elizabeth  Estill.  USES.  Rockv  Mountain 
Region,  to  Margie  Perkins,  APCD.  the 


USES  concluded  tliat  the  magnitude  of 
the  emission  reductions  for  particulates 
and  sulfur  oxides  contained  in  the 
Consent  Decree  should  effectively 
address  the  USFS's  concerns  with 
visibihty  impairment  in  MZWA 
associated  with  the  Hayden  Station. 
Based  in  part  on  this  letter,  the  State 
concluded  that  the  pertinent  provisions 
of  the  Hayden  Consent  Decree,  as 
embodied  in  the  SIP  revision,  effectively 
resolve  the  USPS  certification  of 
impairment  in  MZWA  in  relation  to 
Hayden  Station. 

EPA  has  reviewed  the  State's  SIP 
revision  and  supporting  information  in 
light  of  the  statutory  and  regulatory 
requirements  and  is  approving  it.  EPA 
believes  the  State  has  reasonably 
concluded  that  the  emission  reduction 
measures  at  Hayden  Station  required  in 
the  judicially-enforceable  Consent 
Decree  and  contained  in  this  visibility 
SIP  revision  will  remedy  Havden 
Station's  contribution  to  perceptible 
visibility  impairment  at  MZWA  »*.  with 
reasonable  costs,  an  expeditious 
compliance  schedule,  and  no  significant 
adverse  energy  or  non-air  quality 
environmental  impacts.  The  State's 
August  15.  1996  SIP  revision  and 
accompanying  information,  available  at 
the  addresses  listed  at  the  beginning  of 
this  document,  provide  a  detailed 
analysis  of  each  of  the  "reasonable 
progress"  considerations.  EPA's 
summary  and  evaluation  of  the  State's 
analysis  can  be  found  in  EPA's  October 
3.  1996  notice  of  proposed  rulemaking 
(see  61  FR  51662-51664). 

2.  Six  Factors  Considered  in  Developing 
the  Long-Term  Strategy 

The  State  considered  the  six  factors 
contained  in  40  CFR  51.306(e)  when 
developing  this  revision  to  its  long-term 
strategy.  Please  refer  to  EPA's  October  3, 
1996  notice  of  proposed  rulemaking  for 
a  discussion  of  these  six  factors  (see  61 
FR  51664-51665). 

C.  Additional  Requirements 

The  State  met  the  requirements  for 
FLM  consultation  prior  to  adopting  the 
SIP  The  SIP  also  meets  EPA 
requirements  related  to  enforceability. 
Please  refer  to  EPA's  October  3.  1996 
notice  of  proposed  rulemaking  for  a 
discussion  of  these  requirements  (see  61 
FR  51665). 


'It  should  be  noted  that  current  Hayden  Station 
emissions  are  not  expected  to  contribute  io 
visibility  impairment  under  all  meteorologicai 
conditions  ard  that  regional  haze  from  outside 
Colorado,  emissions  from  sources  outside  Colorado. 
and  emissions  from  other  Colorado  sources  could 
also  be  contributing  to  visibility  impairment  in 
MZWA. 


in.  Public  Comments  and  EPA 
Responses 

EPA  received  only  one  set  of 
comments — from  the  Hayden  Station 
owners.  A  simamary  of  their  comments, 
and  EPA's  responses,  are  provided 
below. 

Comment:  The  Hayden  Station 
ovmers  indicate  their  strong  support  for 
EPA's  proposed  approval  of  the  August 
23,  1996  revision  of  the  Colorado  State 
Implementation  Plan  incorporating  the 
requirements  for  Hayden  Station  and 
urge  EPA  to  act  quickly  in  granting  final 
approval  of  the  proposed  rule. 

Response:  EPA  notes  the  Hayden 
Station  owners'  support  for  the 
proposed  action. 

Comment:  The  Hayden  Station 
ovraers  take  issue  with  some  of  EPA's 
statements  in  the  discussion 
accompanying  the  proposed  SIP 
revision.  Although  the  Hayden  Station 
owners  indicate  these  statements  do  not 
impact  the  Hayden  Station  owners' 
support  for  the  proposed  rule.  EPA  is 
providing  responses  to  the  Hayden 
Station  owners'  comments.  The  Hayden 
Station  owners  made  the  following 
comments  that  fall  in  this  category-: 

1.  The  Hayden  Station  owners  take 
issue  with  EPA's  statement  in  the  notice 
of  proposed  rulemaking  that  if  a  force 
majeure  delay  lasts  more  than  12 
months,  EPA  fully  expects  the  State  to 
revise  the  SIP.  The  Hayden  Station 
owners  claim  that  EPA  has  misstated 
the  necessary  consequences  of  a 
reopening  of  the  SIP  in  the  event  that  a 
force  majeure  delay  lasts  more  than  12 
months,  and  that  the  State  may  take 
action  other  than  revising  the  SIP  in 
response  to  a  delay  greater  than  12 
monns. 

Response:  In  making  this  statement  in 
the  notice  of  proposed  rulemaking,  EPA 
was  indicating  its  expectation  that,  in 
general,  a  delay  greater  ihan  12  months 
will  require  a  SIP  revision  to  ensure 
reasonable  progress.  EP,\  acknowledges 
that  there  may  be  situations — for 
example,  where  the  delay  is  not  likely 
to  last  much  longer  than  12  monUis— in 
which  a  SIP  revision  may  not  be 
necessary. 

2.  The  Hayden  Station  owners  state 
that  EPA  has  alleged  that  malfunctions 
of  existing  opacity  control  equipment 
have  caused  primary  particulate  matter 
plumes  which  have  degraded  visibility 
in  the  MZWA.  Although  the  Hayden  ' 
Station  owners  do  not  object  to  the 
inclusion  of  opacity  and  particulate 
matter  standards  in  the  SIP  revision, 
they  state  that  they  are  unaware  of  any 
data  that  indicate  that  primary 
particulate  matter  has  caused  any 
perceptible  change  in  visibility  in  the 


2310 


Federal  Reei.ster  /  Vnl.  62    Nn    ii    /  TVinrvrl.Tv    T; 


nnnanr     1R       1  QQ7     /     D,,K 


,  J     D, 


Federal  Register  /  Vol.  62,  No.  11  /  Thursday,  January  16,  1997  /  Rules  and  Regulations        2309 


MZWA.  They  further  state  that  the 
MZWA  visibihty  study  confirms  that 
primary  particulate  matter  is  not  a 
source  of  visibility  impairment  in  the 
MZWA. 

Response:  The  Hayden  Station  owners 
have  mischaracterized  EPA's  statements 
in  the  notice  of  proposed  rulemaking.  In 
the  relevant  section  of  the  notice  of 
proposed  rulemaking,  EPA  summarizes 
conclusions  made  by  the  State  (see  61 
FR  51663-51664).  The  State  indicates 
that  particulate  plumes  may  be  a  source 
of  visibility  impairment  in  the  MZWA. 
EPA  agrees  with  this  conclusion  and 
beheves  the  MZWA  visibility  study 
supports  it.  Referring  to  an  episode 
dining  which  a  primary  particulate 
plume  emanated  from  the  Hayden 
Station,  the  study  states,  "On  one 
occasion  in  1995,  a  clearly  defined, 
coherent  pliune  from  the  Hayden 
generating  station  could  be  seen  in  a 
west-facing  video  view  from  a  camera 
on  Storm  Peak  (which  is  south  of  the 
Wilderness  boundary).  The  plume  was 
moving  toward  Storm  Peak  at  nearly  the 
same  elevation  as  the  camera.  The 
extent  to  which  the  plume  reached  or 
rose  over  the  Continental  Divide  could 
not  be  determined  because  it  could  not 
be  seen  in  views  to  the  north.  However, 
it  is  clear  that  the  potential  existed  for 
the  plume  to  reach  the  Storm  Peak  area. 
This  was  the  only  occasion  when  a 
clearly-defined,  coherent  generating 
station  plume  was  documented  coming 
close  to  the  Wilderness."  This  episode 
shows  that  particulate  plumes  are 
capable  of  moving  from  Hayden  Station 
to  a  distance  as  far  away  as  the 
Wilderness  boundary.  Under  the  right 
meteorological  and  plant  operating 
conditions,  EPA  beheves  it  is  reasonable 
to  expect  that  particulate  plumes  may 
occasionally  impair  visibility  within 
MZWA.  Given  the  limited  duration  of 
the  MZWA  visibility  study  and  the 
relatively  sparse  monitoring  network, 
EPA  believes  it  is  unreasonable  to 
conclude,  as  the  Hayden  Station  owners 
have  suggested,  that  "the  MZWA 
\isibility  study  confirms  that  primary 
particulate  matter  is  not  a  source  of 
visibility  impairment  in  the  MZWA." 

3.  The  Hayden  Station  owners  assert 
that  EPA's  analysis  of  rate  impacts  is 
oversimplified  and  probably  inaccurate. 

Response:  In  its  notice  of  proposed 
rulemaking,  EPA  was  summarizing  the 
State's  analysis  of  the  potential  impact 
on  rates,  not  performing  its  owti 
analysis  (see  61  FR  51663).  EPA  beheves 
the  State's  analysis  was  adequate  to 
estimate  the  potential  costs  of  controls 
for  purposes  of  this  action.  Given  that 
the  calculation  of  rates  is  a  complex 
process,  EPA  does  not  assert  that  the 


ultimate  impact  on  rates  will  be  exactly 
consistent  with  the  State's  analysis. 

rV.  Final  Action 

EPA  has  reviewed  the  adequacy  of  the 
State's  revision  to  the  long-term  strategy 
portion  of  Colorado's  SIP  for  Class  I 
Visibihty  Protection,  contained  in 
Section  VI  of  the  August  15,  1996 
document  entitled  "Long-Term  Strategy 
Review  and  Revision  of  Colorado's  SIP 
for  Class  I  Visibility  Protection,  Part  I 
Hayden  Station  Requirements,"  as 
submitted  bv  the  Governor  with  a  letter 
dated  August  23,  1996,  EPA  is 
approving  this  revision,  which  includes 
the  incorporation  of  certain 
requirements  from  the  Hayden  Consent 
Decree.  This  SIP  revision  replaces  the 
previous  existing  impairment  portion  of 
the  long-term  strategy  as  it  relates  to  the 
MZWA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements, 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation,  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulaton,'  action  from  E,0,  12866 
review, 

B.  Regulatory'  Flexibility  Act 

Under  the  Regulator}'  Flexibility  Act. 
5  U.S.C.  600.  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S,C.  603 
amd  604,  Alternatively,  EPA  may  certify' 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  govenunent 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing  Therefore. 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  1 


certify'  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act, 
preparation  of  a     gulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electnc  Co.  v.  U.S.  E.P.A..  427 
U,S.  246,  256-66  (1976);  42  U,S,C, 
7410(a)(2). 

C,  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  m  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more  Under  Section 
205,  EP.^  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  pnvate  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory- 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  US,  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2) 

£.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  re\'iew  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
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appropriate  circuit  by  March  17,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  uf  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2l) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Paniculate  matter, 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  December  10.  ly'jfe. 
Kerrigan  Clough, 

Acting  Regional  Administrator. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1   The  authority  citation  for  part  52 
continues  to  read  as  follows. 

.Authority:  42  U.S.C.  7401-7671q. 

Subpart  G — Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (cl(79)  to  read  as 
follows. 

§52.320    Identification  of  plan. 
•         »         »         •         • 

(c)  *    *    • 

(79)  On  August  23,  1996,  the 
Governor  of  Colorado  submitted  a 
revision  to  the  long-term  strategy 
portion  of  Colorado's  State 
implementation  Plan  (SfPl  for  Class  I 
Visibility  Protection.  The  revision  was 
made  to  incorporate  into  the  SIP,  among 
other  things,  emissions  reduction 
requirements  for  the  Havden  Station  (a 
i-oal-fired  steam  generating  plant  located 
near  the  town  of  Hayden,  Colorado)  that 
are  based  on  a  consent  decree 
addressing  numerous  air  pollution 
violations  at  the  plant.  This  SIP  revision 
replaces  the  previous  existing 
impairment  portion  of  the  long-term 
strategy  as  it  relates  to  the  Mt.  Zirkel 
Wilderness  .^reii 

(i)  Incorporation  by  reference. 

(.■\)  Long-Term  Strategy  Review  and 
Revision  of  Colorado"';  State 
Implementation  Plan  for  Class  I 
Visibility  Protection  Part  1:  Hayden 
Station  Requirements,  as  follows: 


Section  VI.,  effective  on  August  15, 
1996. 

(PR  Doc.  97-1043  Filed  1-15-97:  8:45  ami 

BILUNG  CODE  S560-60-P 


40  CFR  Part  82 

Protection  of  Stratospheric  Ozone 

CFR  Correction 

In  title  40  of  the  Code  of  Federal 
Regulations,  parts  81  to  85,  revised  as  of 
July  1,  1996,  §82.32  (e)(1)  and  (2)  was 
incorrectly  revised.  The  corrected  text 
should  read  as  follows. 

§82.32    Definitions. 


(e)(1)  Properly  using  means  using 
equipment  in  conformity  with 
Recommended  Service  Procedures  and 
Recommended  Practices  for  the 
Containment  of  R-12  (CFC-12)  set  forth 
in  appendix  A  or  appendix  B  to  this 
subpart,  as  applicable.  In  addition,  this 
term  includes  operating  the  equipment 
in  accordance  with  the  manufacture's 
guide  to  operation  and  maintenance  and 
using  the  equipment  only  for  the 
controlled  substance  for  which  the 
machine  is  designed.  For  equipment 
that  extracts  and  recycles  refrigerant, 
properly  using  also  means  to  recycle 
refrigerant  before  it  is  returned  to  a 
motor  vehicle  air  conditioner.  For 
equipment  that  only  recovers 
refrigerant,  properly  using  includes  the 
requirement  to  recycle  the  refrigerant 
on-site  or  send  the  refrigerant  off-site 
for  reclamation. 

(2)  Refrigerant  from  reclamation 
facilities  that  is  used  for  the  purpose  of 
recharging  motor  vehicle  air 
conditioners  must  be  at  or  abfive  the 
standard  of  purity  developed  by  the 
Air-conditioning  and  Refrigeration 
Institute  (ARI  700-93)  (which  is 
codified  at  40  CFR  part  82,  subpart  F, 
appendix  A,  and  is  available  at  4301 
North  Fairfax  Drive,  Suite  425. 
ArUngton,  Virginia  22203).  Refrigerant 
may  be  recycled  off-site  only  if  the 
refirigerant  is  extracted  using  recover 
only  equipment,  and  is  subsequently 
recycled  off-site  by  equipment  owned 
by  the  person  that  owns  both  the 
recover  only  equipment  and  owns  or 
operates  the  establishment  at  which  the 
refrigerant  was  extracted.  In  any  event, 
approved  equipment  must  be  used  to 
extract  refrigerant  prior  to  performing 
any  service  during  which  discharge  of 
refrigerant  from  the  motor  vehicle  air 
conditioner  can  reasonably  be  expected. 
Intentionally  venting  or  disposing  of 


refrigerant  to  the  atmosphere  is  an 
improper  use  of  equipment. 

«        »        «         *        » 

IFR  Doc.  97-55573  Filed  1-15-97;  8:45  am) 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  904,  906,  908,  915,  923, 
925,  945,  952,  and  970 

RIN  1991-AB34 

Acquisition  Regulation;  Technical 
Amendments 

agency:  Department  of  Energy  (DOE). 
ACTION:  Final  rule,  technical 
amendments. 


SUMMARY:  The  Department  of  Energy 
(DOE)  is  amending  the  Department  of 
Energy  Acquisition  Regulation  (DEAR) 
to  perform  "housekeeping"  duties  such 
as  conforming  certain  sections  of  the 
DEAR  to  recent  Federal  Acquisition 
Regulation  changes,  updating 
organizational  and  other  references, 
correcting  dates  in  contract  clauses,  and 
clarifying  certain  text.  These  corrections 
and  changes  are  technical  in  nature  and 
none  of  them  raises  substantive  issues 
or  represents  changes  in  policy. 
EFFECTIVE  DATE:  This  final  rule  will  be 
effective  February  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  P. 
Devers  Weaver,'  Office  of  Policy  (HR- 
51),  Office  of  Procurement  and 
Assistance  Management,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585-0705,  202-586- 
8250 

SUPPLEMENTARY  INFORMATION: 

I.  Explanation  of  Revisions 

II.  Procedural  Requirements 

A.  Procedural  Determinations 

B.  Review  Under  Executive  Order  12612 
C  Review  Under  Executive  Order  12866 

D.  Review  Under  Executive  Order  12988 

E.  Review  Under  the  National 
Environiiiental  Policy  Act 

F.  Review  Under  the  Paperwork  Reduction 
Act 

G.  Review  Under  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996 

H.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

I.  Explanation  of  Revisions 

None  of  the  revisions  in  this  rule  is 
substantive.  However,  readers  may 
benefit  from  an  explanation  of  some  of 
the  revisions. 

The  authority  citations  for  Parts  925 
and  952  have  been  conformed  to  those 
used  for  all  other  parts  of  the  regulation 


UMI 


2312         Federal  Reeister  /  Vol.  62.  No.  11   /  Thursdav.  lanuarv  IB.  1997  /  RuIrs  and  Rpoiilatinn« 


Federal  Register  /  Vol.  62,  No.  11   /  Thursday,  January  16.  1997  /  Rules  and  Regulations         2311 


(except  for  Part  970.  which  requires  a 
different  citation). 

Subpart  904.6.  Contract  Reporting,  is 
deleted  because  the  approach  used  in 
the  referenced  DOE  order  has  been 
discontinued  in  conjunction  with 
streamlining  initiatives  of  the 
Department. 

Subsection  906.303-70.  Exemption,  is 
removed  because  it  references  Special 
Research  Contracts  which  are  no  longer 
addressed  in  the  regulation. 

Section  915.401  is  revised  to  delete 
reference  to  Special  Research  Contracts, 
now  obsolete. 

Subsection  952.202-1.  Definitions,  is 
updated  to  conform  the  DEAR  to  the 
Federal  Acquisition  Regulation  (F.^R) 
for  this  subsection. 

Subsections  952.211-72  and  952.211- 
73,  sections  970.0406,  and  subsection 
970.5204-50  are  deleted  because  the 
approaches  used  in  the  referenced  DOE 
Directives  have  been  discontinued  in 
conjunction  with  streamlining 
initiatives  of  the  Department. 

Subsection  970.5204-60  is  revised  by 
deleting  two  paragraphs  which 
referenced  DOE  Directives  that  are  no 
longer  in  existence. 

II.  Procedural  Requirements 

A.  Procedural  Determinations 

Pursuant  to  the  Department  of  Energy 
Organization  Act  and  the 
Administrative  Procedure  Act.  DOE 
hereby  waives  prior  notice  and 
opportunity  for  public  comment  as 
unnecessary'  because  the  regulatory 
amendments  are  purely  technical  and 
largely  non-discretionarv.  42  U.S.C. 
7191(b)(3),  5  U.S.C.  553ib)(3). 

B.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
•pederaHsm."  52  FR  41685  (October  30. 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  anv  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  DOE  has  determined  that 
this  rule  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of 
States. 

C.  Review  Under  Executive  Order  12866 

This  regulatory  action  has  been 
determined  not  to  be  a  "significant 


regulatory  action"  under  Executive 
Order  12866,  "Regulator^'  Planning  and 
Review,"  (58  FR  51735.  October  4, 
1993).  Accordingly,  this  action  was  not 
subject  to  review,  under  that  Executive 
Order,  by  the  Office  of  Information  and 
Regulator*'  Affairs  of  the  Office  of 
Management  and  Budget  (0MB). 

D  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Civil  Justice 
Reform."  61  FR  4729  (February  7.  1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  foilowuig 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  Sfb)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  regulations 
meet  the  relevant  standards  of  Executive 
Order  12988. 

E.  Review  Under  the  Sational 
Environmental  Policy  Act 

Pursuant  to  the  Council  on   - 
Environmental  Quality  Regulations  (40 
CFR  1500-1508),  the  Department  has 
established  guidelines  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policv  Act 
(NEPA)  of  1969  (42  U.S.C.  4321,  et  seq). 
Pursuant  to  Appendix  A  of  Subpart  D  of 
10  CFR  1021 ,  National  Environmental 
Policy  Act  Implementing  Procedures 
(Categorical  Exclusion  .^6),  DOE  has 
determined  that  this  rule  is  categorically 
excluded  from  the  need  to  prepare  an 


environmental  impact  statement  or 
environmental  assessment. 

F.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  rule,  .^ccordlngh  ,  no 
OMB  clearance  is  required  under  the 
Paperwork  Reduction  .\c\  of  1980  (44 
U.S.C.  3501.ef  seq  ). 

G.  Review  Under  Small  Business 
Regulator\'  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801.  DOE  will 
report  to  Congress  promulgation  of  the 
rule  prior  to  its  effective  date,  5  U.S.C. 
■801.  The  report  will  state  that  it  has 
been  determined  that  the  rule  is  not  a 
"major  rule"  as  defined  bv  5  U.S.C. 
804(3). 

H  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L,  104-4)  generally 
requires  a  Federal  agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  State,  local  or 
tribal  governments,  or  to  the  private 
sector,  of  $100  million  or  more.  This 
rulemaking  on!\  affects  private  sector 
entities,  and  the  impact  is  less  than 
SlOO  million. 

List  of  Subjects  in  48  CFR  Parts  904, 
906,  908. 915, 923,  925. 945,  952,  and 
970 

Government  procurement. 

Issued  in  Washington.  D.C.,  on  lanuary  3, 

1997 

Richard  H.  Hopf, 

Di'putv  Assistnn:  Sfrretan'  for  Procurement 
and  Assiitanct'  Management. 

For  the  reasons  set  out  in  the 

preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1  The  authority  citation  for  Parts  904, 
906.  908,  915,  923,  and  945  continues  to 
read  as  follows: 

Authority:  42  U,S.C.  7254;  40  U.S.C. 

486(c) 

2  The  authority  citation  for  Parts  925 
and  952  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7254:  40  U.S.C. 

486(c) 

3.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Art  of  1954  (42  US  C  2201).  sec  644  of  the 
Department  of  Energ>-  Organization  Act, 
Public  Law  95-91  (42  U.S.C  7254). 
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PART  904— ADMINISTRATIVE 
MATTERS 

904.6    [Removed  and  Reserved] 

4.  Subpart  904.6.  Contract  Reporting, 
is  removed  and  reserved. 

904.702    [Amended] 

5.  Section  904.702.  Applicability,  is 
amended  in  paragraph  (b)  by  revising 
the  phrase  "Chapter  V  of  DOE  Order 
1324.2  (see  current  version)."  to  read 
"applicable  DOE  Directives  in  the 
records  management  series". 

PART  906— COMPETITION 
REQUIREMENTS 

906.303-70    [Removed] 

6.  Subsection  906.303-70,  Exemption, 
is  removed. 

PART  908— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

908.7121     [Amended] 

7.  Section  908.7121.  Special 
materials,  is  amended  in  paragraph  (b) 
in  the  first  sentence  by  inserting  the 
acronym  "DOE"  between  the  words 
"The"  and  "Oak"  and  in  the  third 
sentence  bv  inserting  the  words  "The 
DOE"  before  "Oak  Ridge." 

PART  915— CONTRACTING  BY 
NEGOTIATION 

915.401     [Amended] 

8.  Section  915  401.  .Applicability,  is 
amended  by  deleting  the  words  "Special 
Research  Contracts  (See  917.71)"  and 
the  comma  immediately  after  the 
parenthetical  phrase  "(See  917.72)." 

PART  923— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

923.7002    [Anfwnded] 

9.  Section  923.7002,  Contract  clauses, 
is  amended  in  paragraph  (d).  the  fourth 
sentence,  by  revising  "The  Principal 
Deputy  Assistant  Secretary  for 
Environment,  Safety  and  Health"  to 
read  "The  .Assistant  Secretary  for 
Environment,  Safety  and  Health  (or 
designee)." 

PART  945— GOVERNMENT  PROPERTY 

10  Subsection  945.608-2  is  amended 
by  revising  paragraph  (b)(l)(ii)  to  read  as 
follows: 

945.608-2    Standard  screening. 

(b)(1)*   •   • 

(ii)  Excess  screening  documents  and 
Address  Notification  forms  shall  be 
submitted  to  the  Office  of  Contractor 
Management  and  Administration. 


within  the  Headquarters  procurement 
organization 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

11.  Subsection  952.202-1  is  amended 
by  revising  the  introductory  text  of 
paragraph  (b)  and  by  redesignating 
clause  paragraph  (d)  as  clause  paragraph 
(h)  to  read  as  follows: 

952.202-1     Definitions. 

***** 

(b)  The  following  shall  be  added  as 
paragraph  (h)  except  it  will  be 
designated  paragraph  (g)  if  Alternate  I  of 
the  FAR  clause  is  used. 

***** 

12.  Subpart  952.2,  Text  of  Provisions 
and  Clauses,  is  amended  to  correct  the 
parenthetical  dates  following  clause 
titles  wherever  they  appear  in 
accordance  with  the  following  table: 

Subpart  952.2 — Text  of  Provisions  and 
Clauses 


Change  the 

Clause  at  48 
CFR  Chap- 
ter 9  (DEAR) 

date  in  the 
parentheses 
following  the 

clause  title 
from 

to  read 

952.204-2  .. 

(APR  1984) 

(APR  1994) 

952  204-71 

(APR  1984) 

(APR  1994) 

952.204-72 

(APR  1984) 

(APR  1994) 

952.204-73 

(APR  1984) 

(APR  1994) 

952.224-70 

(APR  1984) 

(APR  1994) 

952.227-75 

(APR  1984) 

(APR  1994) 

952.227-76 

(APR  1984) 

(APR  1994) 

952.227-77 

(APR  1984) 

(APR  1994) 

952.227-78 

(APR  1984) 

(APR  1994) 

952.227-79 

(APR  1984) 

(APR  1994) 

952.227-82 

(APR  1984) 

(APR  1994) 

952  235-70 

(APR  1984) 

(APR  1994) 

952.236-71 

(APR  1984) 

(APR  1994) 

952.249-70 

(APR  1984) 

(APR  1994) 

952.21 1-72    [Removed  and  Reserved] 

13.  Subsection  952.211-72,  Uniform 
Reporting  System,  is  removed  and 
reserved. 

952.21 1  -73    [Removed  and  Reserved] 

14.  Subsection  952.211-73,  Cost  and 
schedule  control  systems  criteria,  is 
removed  and  reserved. 

952.216-15     [Amended] 

15.  Subsection  952.216-15. 
Predetermined  indirect  cost  rates,  is 
amended  by  inserting  "(APR  1994)" 
between  the  word  "Alternate"  and  the 
colon. 

952.247-70    [Amended] 

16.  Subsection  952.247-70  is 
amended  by  revising  the  parenthetical 
date  following  the  clause  title  to  read 
"FEB  1997"  and  in  the  last  sentence  of 


clause  paragraph  [a)  by  inserting  ", 
Mexico"  between  "Canada"  and  "and." 

PART  970-DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

970.0404-d    [Amended] 

17.  Subsection  970.0404-3, 
Responsibilities  of  contracting  officers, 
is  amended  in  paragraph  (a)  by  revising 
the  phrase  "as  noted  in  DOE  Order 
5631.2"  to  read  "in  accordance  with 
applicable  DOE  Directives  in  the 
safeguards  and  security  series."  Also,  in 
paragraph  (b)  the  phrase  "provisions  of 
DOE  Orders  (See  current  versions.) 
5634.1;  5635.1;  and  5632.2"  is  revised  to 
read  "applicable  DOE  Directives  in  the 
safeguards  and  security  series." 

970.0406    [Removed  and  Reserved] 

18.  Section  970.0406,  Uniform 
reporting  system,  is  removed  and 
reserved. 

970.2273    [Amended] 

19.  Section  970.2273.  Administrative 
controls  and  criteria  for  application  of 
the  Davis-Bacon  Act  in  operational  or 
maintenance  activities,  is  amended  in 
paragraph  (a)(3)  by  deleting  the  words 
"defined  as"  and  the  words  "in 
922.470(e)."  Paragraphs  (a)(4),  (a)(5), 
and  (a)(6)  are  amended  by  removing  the 
last  parenthetical  sentence  "(See 
922.403-7302(g)  and  920.2273(c).)" 
Paragraph  (c)(1)  introductory  text  is 
amended  by  deleting  the  quotation 
marks  around  the  words  "incidental 
amount,"  and  deleting  the  words  "as 
defined  in  922.470(e).  ■ 

Subpart  970.29— Taxes 

20.  Section  970.2903  is  revised  to  read 
as  follows: 

970.2903  Contract  clause. 

Contracting  officers  shall  include  the 
clause  Taxes,  at  970.5204-23,  in 
management  and  operating  contracts. 

Subpart  970.41— [Added} 

21.  A  new  subpart  970,41,  Acquisition 
of  Utility  Services,  is  added.  Section 
970,0803  is  transferred  to  that  subpart 
and  redesignated  970.4100,  General.  In 
paragraph  (a)  of  newly  designated 
970,4100,  the  citation  "FAR  8.301"  is 
revised  to  read  "FAR  41.101,"  In 
paragraph  (c)  the  citation  "FAR  subpart 
8,3"  is  revised  to  read  "FAR  part  41." 
Paragraph  (d)  is  removed. 

970.52    [Amended] 

22.  Subpart  970.52,  Contract  Clauses 
for  Management  and  Operating 
Contracts  is  amended  to  correct  the 
parenthetical  dates  following  clause 
titles  in  accordance  with  the  following 
table: 


2314         Federal  Register  /   Vol.  62.  No.  11  /  Thursday,  lanuarv  16,  1997  /  Rules  and  RRaiilatinn<; 


Federal  Register  /  Vol.  62,  No.  11  /  Thursday.  January  16.  1997  /  Rules  and  Regulations         2313 


Clause  at  48 
CFR  Chap- 
ter 9  (DEAR) 


970.5204-12 
970.5204-15 
970.5204-16 
970.5204-17 
970.5204-18 
970.5204-20 
970.5204-21 
970.5204-24 
970.5204-26 
970.5204-31 
970.5204- 
33(a)  and 
(b)  [two 
places]. 
970.5204-35 
970.5204-38 
970.5204-41 
970.5204-43 
970.5204-45 
970.5204-54 
970.5204-55 
970.5204-56 
970.5204-57 
970.5204-61 


Change  the 

date  in  the 

parentheses 

following  the 

clause  title 

from 


to  read 


(APR  1984) 
(SEP  1991) 
(JAN  1991) 
(JUNE  1988) 
(JUL  1991) 
(JAN  1992) 
(APR  1984) 
(APR  1984) 
(APR  1984) 
(JUL  1991) 
(JUNE  1987) 


(APR  1984) 
(APR  1984) 
(APR  1984) 
(APR  1984) 
(APR  1984) 
(JUL  1991) 
(JUL  1991) 
(JUL  1991) 
(AUG  1992) 
(DEC  1993) 


(JUL  1994) 
(APR  1994) 
(JUL  1991) 
(JAN  1996) 
(APR  1994) 
(AUG  1993) 
(OCT  1995) 
(OCT  1995) 
(SEP  1991) 
(APR  1994) 
(APR  1994) 


(JUL  1994) 
(APR  1994) 
(APR  1994) 
(APR  1994) 
(OCT  1995) 
(APR  1994) 
(APR  1994) 
(APR  1994) 
(APR  1994) 
(APR  1994) 


970.5204-23    [Amended] 

23.  Subsection  970.5204-23  is 
amended  in  the  introductory  sentence 
bv  revising  "970.2902"  to  read 
"970.2903". 

970.5204-32    [Amended] 

24.  In  subsection  970.5204-32 
paragraphs  (a)  and  (b)  are  amended  by 
revising  the  introductory'  text  and 
adding  a  heading  immediately  before 
the  clause  text  to  read  as  follows: 

(a)  In  contracts  with  nonprofit 
contractors  use  the  following  clause: 

Required  Bond  and  Insurance — Exclusive  of 
Government  Property  (Nonprofit)  (,\PR 
1994) 

»  *  *  *  * 

fb)  In  contracts  with  profit  making 
contractors  use  the  following  clause: 

Required  Bond  and  Insurance — Exclusive  of 
Government  Property  (Profit  Making)  (APR 
1994) 


970.5204-44    [Amended] 

25.  Subsection  970.5204-i4. 
FlowdowTi  of  contract  requirements  to 
subcontracts,  is  amended  by  revising  the 
date  following  the  clause  title  to  read 
"(FEB  1997)"  and  in  clause  paragraph 
(b)(ll)  "40  CFR  part  60"  is  re\-ised  to 
read  "41  CFR  part  60." 

970.5204-50    [Removed  and  Reserved] 

26.  Subsection  970.5204-50.  Cost  and 
schedule  control  systems,  is  removed 
and  reserved. 

27.  Subsection  970.5204-52  is  revised 
to  read  as  follows: 


970.5204-62    Foreign  travel. 

When  foreign  travel  may  be  required 
under  the  contract,  insert  the  clause  at 
952.247-70. 

970.5204-60    [Amended] 

28.  Subsection  970.5204-60.  Facilities 
management,  is  amended  by  revising 
the  date  "August  30.  1993"  following 
the  clause  title  to  read  "(FEB  1997)"  and 
by  deleting  clause  paragraphs  (c). 
Maintenance  Management,  and  (e), 
Capital  .Assets  Management  Paragraphs 
(dj.  Energy  .Management,  and  (f). 
Subcontract  Requirements,  are 
redesignated  as  paragraphs  (cj  and  (d). 
respectively. 

970.7105    [Amended] 

29.  Section  970.7105.  Purchasing  from 
contractor  affiliated  sources,  is  amended 
in  paragraph  (a)(3)  by  deleting  the 
parenthetical  reference  "(See 
970.7101(c))". 

IFR  Dor  97-938  Filed  1-15-97;  8:45  am) 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC84 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Laguna 
Mountains  Skipper  and  Quino 
Checkerspot  Butterfly 

AGENCY:  Fish  and  Wildhfe  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  determines  the  Laguna 
Mountains  skipper  {P\Tgus  ruralis 
lagunae)  and  quino  checkerspot 
butterfly  {Euphydryas  editha  qumo]  to 
be  endangered  species  throughout  their 
respective  ranges  in  southwestern 
California  and  northwestern  Baja 
California.  Mexico,  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Laguna  Mountains 
skipper  occupies  montane  meadow 
habitats  in  a  ver\'  restricted  range  within 
San  Diego  County.  California.  The  quino 
checkerspot  is  locally  distributed  in 
sunny  openings  within  chaparral  and 
coastal  sage  shrublands  in  portions  of 
Riverside  and  San  Diego  counties, 
Cahfomia.  and  northwestern  Baja 
California,  Mexico  These  ta.xa  are 
threatened  by  one  or  more  of  the 
following  factors — loss  and  degradation 
and  fragmentation  of  habitat  due  to 
grazing,  urban  development,  and  fire 


management  practices;  over-collection 
and  other  human  disturbance;  and 
naturally  occurring  events  such  as  fire 
or  weather  extremes.  This  rule 
implements  Federal  protection  provided 
by  the  Act  for  the  Laguna  Mountains 
skipper  and  quino  checkerspot 
butterflies 

EFFECTIVE  DATE:  Ianuar\-  16.  1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Carlsbad  Field  Office,  US. 
Fish  and  Wildlife  Service.  2730  Loker 
Avenue  West,  Clarlsbad.  California 
92008, 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mariorie  Nelson.  Biologist,  at  the  above 
address  (telephone  619'431-9440). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Laguna  Mountains  skipper 
(P\7^U5  ruralis  lagunae]  is  a  small 
butterfly  in  the  skipper  family 
(Hesperiidae),  It  has  a  wingspan  of 
about  3  centimeters  (cm)  (1  inch  (in.)) 
a«d  is  distinguished  from  the  rural 
skipper  (P.  ruralis  ruralis]  by  extensive 
white  wing  markings  that  give  adults, 
particularly  males,  an  overall 
appearance  of  white  rather  than  mostly 
black,  and  by  the  banding  patterns  on 
the  hind  wings  (Scott  1981,  Levy  1994). 
The  Laguna  Mountain'^  skipper  is  found 
in  montane  meadow  habitats 

The  Laguna  Mountains  skipper  is  one 
of  two  recogniZ'^d  subspecies  of  the 
rural  skipper,  P\Tgus  ruralis  Scott 
(1981)  described  P  ruralis  lagunae  from 
a  collection  made  in  1956  by  F.  Thorne 
in  the  Laguna  Mountains  of  San  Diego 
County.  California,  based  upon 
population  isolation  and  color 
differentiation.  The  Laguna  Mountains 
skipper  is  restncted  to  the  Laguna 
Mountains  and  Mount  Palomar  in  San 
Diego  County.  The  other  subspecies  of 
the  rural  skipper  {P  ruralis  ruralis) 
ranges  from  the  mountains  of  British 
Columbia  and  Alberta,  Canada,  south  to 
the  coast  ranges  and  Sierra  .Nevada  of 
central  California,  as  well  as  Nevada, 
Utah,  and  northern  Colorado  (Stanford 
and  Opler  1993:  lohn  BrowTi.  Dudek  and 
Associates,  m  litt.,  1992)  and  has  darker 
wings  than  the  Laguna  Mountains 
skipper. 

Three  other  species  in  the  genus 
P\Tgus  occur  in  San  Diego  County:  the 
common  checkered  skipper  (P 
commur}is).  the  small  checkered  skipper 
(P.  scnptura].  .ind  the  western 
checkered  skipper  (P.  albescens].  The 
Laguna  Mountains  skipper  can  be 
distinguished  from  all  three  of  these 
species  by  the  whitish  appearance  of  the 
adults  and  the  use  of  a  single  larval  host 
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plant,  Horkelia  clevelandii  (Cleveland's 
horkelia),  in  the  rose  family  (Rosaceae) 
(Garth  and  Tilden  1986,  Scott  1986).  In 
addition,  the  western  checkered  skipper 
and  southern  California  populations  of 
the  small  checkered  skipper  are 
restricted  to  desert  areas  (Garth  and 
Tilden  1986). 

The  Laguna  Mountains  skipper 
population  in  the  Laguna  Mountains  in 
San  Diego  County  (J.  Brown,  in  litt . 
1992)  was  not  seen  during  a  relatively 
extensive  survey  in  1994  (Levy  1994) 
but  was  seen  in  1995  (Jack  Levy,  pers. 
comm.,  1995).  Prior  to  that  observation, 
it  was  last  seen  in  the  Laguna 
Mountains  in  1986  occupying  a  small 
area  along  a  fence  in  a  U.S.  Forest 
Service  (L'SFS)  campground  (Levy  1994; 
Murphy  1990;  D.  Hogan,  San  Diego 
Biodiversity  Project,  pers.  comm., 
1993;).  The  Laguna  Mountains 
population  was  estimated  to  consist  of 
fewer  than  100  individuals  (Murphy 
1990;  Brown  1991.  J.  Brown,  in  litt.'. 
1992). 

The  Laguna  Mountains  skipper  is 
currently  found  at  four  sites  in  the 
Mount  Palomar  region  of  San  Diego 
County  (Levy  1994).  It  was  detected  and 
collected  on  Mount  Palomar  in  1991  by 
D.  Lindsley  (j.  Brown,  in  litt..  1992:  J.  ' 
Brown,  pers.  comm..  1993).  Two 
additional  populations  were  located  in 
1994  (Levy  1994).  The  largest  of  the 
.Mount  Palomar  populations  is  estimated 
to  comprise  240  individuals  (Levy 
1994). 

Horkelia  clevelandii  is  the  larval  host 
plant  of  the  Laguna  Mountains  skipper. 
This  plant  occurs  in  meadows,  under 
pines,  and  on  granite  in  the  Laguna, 
Cuyamaca.  Palomar.  and  San  Jacinto 
Mountains  of  southwestern  California 
and  northwestern  Baja  California. 
Mexico,  from  1.200  to  2.500  meters  (m) 
(4.000  to  8,000  feet  (ft))  in  elevation 
(Hickman  1993).  Although  the 
distribution  of  a  butterflv  is  primarily 
defined  by  the  presence  of  its  larval  host 
plant,  the  butterfly  may  be  further 
restricted  by  other  physiological  or 
ecological  constraints.  The  Laguna 
Mountains  skipper  is  currently  found  in 
a  few  open  meadows  of  yellow  pine 
forest  between  1,200  and  2.000  m  (4,000 
and  6,000  ft)  in  elevation.  Historically, 
this  skipper  may  have  occurred 
throughout  the  higher  elevations  of  San 
Diego  County  (Murphv  1990;  Brown 
1991;  J.  Brown,  in  litt..  1992)   Murphy 
(1990)  reported  that  there  were  at  least 
si.x  populations  of  this  taxon  in  the 
Laguna  Mountains  in  the  1950"s  and 
1960"s;  however,  current  information 
indicates  only  one  extant  population. 
I'ntil  its  rediscovery  in  1983  by  J. 
Fmmel  and  subsequent  sightings  in 
1486  and  1995,  this  skipper  had  not 


been  seen  in  the  Laguna  Mountains 
since  1972  (J.  Brown,  in  Att.,  1992). 
Historically,  the  Mount  Palomar 
populations  were  small  compared  to  the 
populations  in  the  Laguna  Mountains. 
Only  five  specimens  have  been 
collected  from  Mount  Palomar  in  this 
century  (J.  Brown,  in  litt.,  1992).  Prior  to 
specimens  collected  in  1991  and  the 
additional  populations  found  in  1994. 
the  last  known  sightings  from  Mount 
Palomar  were  from  1980  and.  prior  to 
that,  from  1939  (Brown  1991;  Levy 
1994;  J.  Brown,  in  litt.,  1992). 

The  Laguna  Mountains  skipper  is 
apparently  bivoltine  (two  generations 
per  year).  The  adult  flight  season  occurs 
from  April  to  May  with  a  second  smaller 
flight  in  late  June  to  late  July  (Brown 
1991.  Levy  1994).  The  Laguna 
Mountains  skipper  may  have  evolved  a 
unique  mechanism  for  coping  with  the 
low  daytime  temperatures  it  encounters 
during  its  spring  flight,  which  is 
unusually  early  for  butterflies  in  the 
Laguna  Mountains  (Brown  1991).  It  is 
assumed  that  the  life  history  of  the 
Laguna  Mountains  skipper  is  similar  to 
that  of  the  nominate  subspecies  (Pv7;gus 
ruralis  ruralis),  which  diapauses 
(maintains  a  state  of  suspended  activity) 
as  a  full  grown  larva  and  lives  10  to  20 
days  in  the  adult  stage  (J.  Brown,  in  litt., 
1992), 

The  quino  checkerspot.  Euphvdryas 
(=Occidryas]  editha  quino  is  a  small 
member  of  the  brush-footed  butterfly 
family  (Nymphalidae).  It  has  about  a  3 
cm  (1  in.)  wingspan  and  is  checkered 
with  dark  brown,  reddish,  and 
yellowish  spots.  It  is  one  of  12 
recognized  subspecies  of  E.  editha 
(editha  checkerspot)  (Miller  and  Brovra 
1981,  Ferris  1989).  The  quino 
checkerspot  can  be  distinguished  from 
other  subspecies  of  E.  editha  in  that  the 
quino  checkerspot  tends  to  be  larger 
vyith  redder  wings,  and  the  light  spots 
on  the  wings  tend  to  be  fewer  and  more 
discrete  (Garth  and  Tilden  1986).  This 
taxon  also  looks  similar  to  two  other 
species  of  butterfly  that  occur  within  its 
range.  The  Chalcedon  checkerspot  [E. 
chalcedona)  is  yellower  and  slightly 
larger,  with  sharper  forewings,  than  the 
quino  checkerspot.  Gabb's  checkerspot 
{Chlosyne  gabbii)  is  smaller  than  the 
quino  checkerspot  and  has  orange  rather 
than  red  markings  (Orsak  1977). 

The  quino  checkerspot  was  first 
described  in  1863  by  Hans  Herman 
Behr,  an  entomologist  with  the 
California  Academy  of  Sciences  in  San 
Francisco,  as  Melitaea  quino.  based  on 
a  specimen  from  coastal  San  Diego 
County.  It  was  subsequently  recognized 
by  Comstock  (1927)  as  a  frill  species  of 
the  genus  Euphydryas.  Euphydryas 
editha  quino  was  then  inappropriately 


identified  as  E.  e.  wrightii.  thereby 
confusing  it  with  earlier  taxonomic 
treatments  of  the  desert  checkerspot,  E. 
chalcedona  hennei  (formerly  ssp.  quino) 
(Scott  1981).  This  error  was'rectified  by 
J.  Emmel,  based  on  a  study  of  Behr's 
notes  and  available  specimens  (Allen 
1990;  Dennis  Murphy,  Stanford 
University,  in  litt..  1988).  The  genus 
Euphydryas  is  also  referred  to  as 
Occidryas,  but  most  authors  retain  the 
former  name  (Scott  1986,  Harrison  et  al. 
1988.  Murphy  1990,  Brown  1991). 

Adult  quino  checkerspot  butterflies 
live  from  4  to  8  weeks.  The  flight  season 
occurs  from  mid-Januar\'  to  late  April 
and  peaks  between  March  and  April. 
The  eggs  hatch  in  about  10  days  and  the 
larvae  begin  to  feed  immediately.  Fourth 
instar  (development  stage)  larvae  enter 
an  obligatory  diapause  as  summer 
approaches  and  their  larval  food  plant 
dries  up.  Extended  periods  of  diapause 
may  occur  during  times  of  drought  (Greg 
Ballmer.  University  of  California  at 
Riverside,  in  litt.,  1990).  Post-diapause 
larvae  develop  through  four  more 
instars  and  then  pupate  to  emerge  as 
adults  in  the  earlv  spring  (Murphy  and 
White  1984). 

The  quino  checkerspot  is  restricted  to 
open  grassland  and  sunny  openings 
within  shrubland  habitats  of  the  interior 
foothills  of  southwestern  California  and 
northwestern  Baja  California.  Mexico 
(G.  Ballmer,  in  litt.,  1991).  Like  the 
Laguna  Mountains  skipper,  its 
distribution  is  defined  primarily  by  that 
of  its  larval  host  plant.  The  primary- 
larval  food  plant  of  the  quino 
checkerspot  is  Plantago  erecta  (dwarf 
plantain)  in  the  plantain  family 
[Plantaginaceae].  However,  the  larvae 
may  also  use  Plantago  ovata  and 
Castilleja  exserta  (owl's-clover  in  the 
figwort  family  (Scrophulariaceae)) 
(White  1974;'G.  Ballmer,  pers.  comm.. 
1993).  These  plants  grow  in  or  near 
meadows,  vernal  pools,  and  lake 
margins,  and  spread  to  upland  shrub 
communities  of  sparse  chaparral  and 
coastal  sage  scrub.  This  butterfly  is 
generally  found  at  sites  where  high 
densities  of  the  host  plants  occur  (J. 
Johnson,  in  litt..  1989;  David  Hawks, 
University  of  California  at  Riverside,  in 
litt..  1992)  and  at  a  variety  of  elevations 
from  about  sea  level  to  about  900  m 
(3,000  ft).  Within  these  areas,  the  quino 
checkerspot  may  be  preferentially 
selecting  sites  where  exposure  to  winter 
sun  is  greatest  (Weiss  et  al.  1987,  Allen 
1990).  These  habitats,  hke  the  quino 
checkerspot.  were  once  common  along 
coastal  bluffs,  mesas,  and  inland 
foothills  (Brown  and  Faulkner  1984). 

The  quino  checkerspot  may  have  been 
one  of  the  most  abundant  butterflies  in 
San  Diego.  Orange,  and  western 
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Riverside  counties  during  the  early  part 
of  the  20th  century  (Murphy  1990).  The 
original  range  of  the  quino  checkerspot 
extended  as  far  south  as  Valle  de  la 
Trinidad  in  northwestern  Baja 
Cahfomia,  Mexico  (Brown  et  al.  1992) 
and  as  far  north  as  Point  Dume  in  Los 
Angeles  County  (Allen  1990).  Currently, 
only  seven  or  eight  populations  are 
known  within  the  United  States  (the 
lack  of  an  exact  count  is  due  to 
uncertainty  as  to  whether  sightings  of 
ver\'  small  numbers  of  butterflies  in  two 
areas  represent  one  or  two  populations). 
All  known  extant  populations  in  the 
United  States  occur  in  southwestern 
Riverside  and  north-central  San  Diego 
counties  (G.  Ballmer,  in  litt..  1990  and 
1991,  pers.  comm.,  1994;  D.  Hawks, 
pers.  comm..  1993;  Marjorie  Nelson. 
U.S.  Fish  and  Wildlife  Service 
(USFWS),  pers  obs..  1994).  One 
population  near  Upper  Otay  Lake  in  San 
Diego  County  (D.  Murphy,  in  litt..  1991) 
was  last  seen  in  1990.  In  1996,  a  ver\- 
small  group  of  quino  checkerspots  was 
sighted  on  Otay  Mesa,  but  because  of 
the  very  limited  amount  of  available 
host  plant,  this  occurrence  is  not 
expected  to  persist  beyond  1996  (J. 
Brown,  pers.  comm..  1996).  At  least  one 
population  exists  in  Mexico,  in  the 
Sierra  Juarez  near  Tecate  (Brown  1991; 
D.  Murphy,  in  litt..  1991).  Although  no 
estimates  of  population  sizes  for  the 
quino  checkerspot  are  currently 
available,  all  but  three  populations  are 
known  to  comprise  fewer  than  five 
individuals. 

Previous  Federal  Action 

On  June  3,  1991,  the  Ser\'ice  received 
a  petition  dated  May  27.  1991,  from  Mr. 
David  Hogan  of  the  San  Diego 
Biodiversity  Project  to  list  four  butterfly 
taxa  as  endangered  under  the  Act — the 
Laguna  Mountains  skipper  (PyTgus 
ruralis  lagunae].  Hermes  copper 
[Lvcaena  hernnes).  Thornes  hairstreak 
{Mitoura  tbornei].  and  Harbison's  dun 
skipper  [Euphyes  vestris  harbisoni].  The 
petition  cited  loss  and  degradation  of 
habitat,  through  various  causes,  as  the 
major  threat  to  these  butterflies.  On  July 
12,  1993,  the  Service  found  that  the 
petition  contained  substantial 
information  indicating  that  the 
requested  action  may  be  warranted  for 
the  Laguna  Mountains  skipper,  but  not 
for  the  other  three  butterflies.  The  latter 
finding  was  made  because  sufficient 
information  was  not  available  regarding 
the  threats  to,  and  biological 
vulnerability  of,  those  taxa.  An 
announcement  of  these  findings  was 
published  in  the  Federal  Register  on 
July  19,  1993  (58  FR  38549). 

On  September  30,  1988,  the  Service 
received  a  petition  dated  September  26, 


1988,  from  Dr.  Dennis  Murphy  of  the. 
Stanford  University  Center  for 
Conservation  Biology,  to  list  the  quino 
checkerspot  butterfly  [Euphydryas 
editha  quino]  as  endangered  under  the 
Act.  At  the  time  the  petition  was 
submitted,  this  taxon  had  not  been  seen 
for  several  years  and  was  thought  to  be 
extinct.  Extant  populations  of  the  quino 
checkerspot  were  reported  by  Dr. 
Murphy  in  a  letter  dated  August  1,  1991, 
which  again  requested  the  Ser\'ice  to 
consider  the  petitioned  action.  The 
status  of  the  quino  checkerspot  has  been 
under  review  by  the  Service  since  1984 
(May  22,  1984,  50  FR  37958)  and  it  was 
classified  as  a  candidate  nn  November 
21.  1991  (56  FR  58804),  meaning  that 
information  in  the  Service's  possession 
was  sufficient  to  support  a  proposal  to 
list  it  as  endangered  or  threatened. 

The  proposed  rule  for  these  two  taxa 
constituted  the  following  findings — the 
final  12-month  finding  for  the  Laguna 
Mountains  skipper  that  the  petitioned 
action  is  warranted;  the  90-day  find  ng 
that  the  petition  for  the  quino 
checkerspot  butterfly  presented 
substantial  information  that  the  action 
may  be  warranted;  and  the  final  12- 
month  finding  for  the  quino  checkerspot 
that  the  petitioned  action  is  warranted. 
The  proposed  rule  was  published  in  the 
Federal  Register  on  August  4,  1994  (59 
FR  39868). 

The  processing  of  this  final  rule 
conforms  with  ihe  Service's  listing 
priority  guidance  published  in  the 
Federal  Register  on  December  5.  1996 
(61  FR  64475).  The  guidance  clarifies 
the  order  in  which  the  Ser\-ice  will 
process  rulemakings  following  two 
related  events:  1)  the  lifting,  on  .\pril 
26.  1996,  of  tlie  moratorium  on  final 
listings  imposed  on  .^pril  10,  1995 
(Public  Law  104-6),  and  2)  the 
restoration  of  significant  funding  for 
listing  through  passage  of  the  omnibus 
budget  reconciliation  law  on  April  26, 
1996,  following  severe  funding 
constraints  imposed  by  a  number  of 
continuing  resolutions  between 
November  1995  and  April  1996  The 
guidance  calls  for  guing  highest  priority 
to  handling  emergency  situations  (Tier 
1)  and  second  highest  priority  (Tier  2) 
to  resolving  the  listing  status  of  the 
outstanding  proposed  listings.  This  final 
rule  falls  under  Tier  2.  At  this  time  there 
are  no  pending  Tier  1  actions.  This  rule 
has  been  updated  to  reflect  any  changes 
in  distribution,  status  and  threats  since 
the  effective  date  of  the  listing 
moratorium.  This  additional 
information  was  not  of  a  nature  to  alter 
the  Service's  decision  to  list  the  species. 


Summary  of  Comments  and 
Recommendations 

In  the  August  4,  1994.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule  for  the  two 
butterfly  taxa  considered  in  this  rule. 
Appropriate  Federal  and  State  agencies, 
county  governments,  scientific 
organizations  and  authorities,  and  other 
interested  parties  were  crfhtacted  and 
requested  to  comment,  A  notice 
announcing  a  public  hearing  and 
extension  of  the  public  comment  f>eriod 
was  pubhshed  in  the  Federal  Register 
on  September  26,  1994  (59  FR  49045) 
Newspaper  notices  inviting  public 
comment  were  published  in  the 
following  newspapers:  San  Diego 
Union-Tribune.  Orange  County  Register. 
anfi  Riverside  County  Press-Enterprise. 

A  public  hearing  was  held  in  Rancho 
Bernardo.  California,  on  October  19. 
1994.  in  conjunction  with  two  other 
proposals  to  list  three  taxa  (San  Diego 
fairy  shrimp,  Cuyamaca  Lake 
downingia,  and  Parish's  meadowfoam), 
and  the  comment  penod  was  extended 
to  Octol>er  31.  1994.  to  accommodate 
additional  comments  The  transcript 
from  this  hearing  is  available  for 
inspection  (see  .\DDRESSES  section) 

The  Ser\ice  has  reviewed  the  written 
and  oral  statements  from  the  hearing 
and  received  during  the  comment 
period.  A  total  of  21  commenters  (from 
2  Federal  entities  and  19  organizations 
or  individuals)  submitted  33  comments. 
Thirty  of  the  comments  were  either  not 
relevant  to  this  listing  action  or  non- 
substantive The  remaining  comments 
provided  additional  information  and/or 
were  substantive  comments  Two 
commenters  submitted  additional 
information,  much  of  which  has  been 
incorporated  into  this  final  rule.  The 
issues  raised  by  the  other  commenters 
are  presented  here.  Issues  of  a  similar 
nature  were  grouped  from  the  comments 
received  and  are  addressed  below. 

Issue  1 

Several  commenters  stated  that  the 
listing  of  these  butterflies  as  endangered 
should  be  postponed  until  local  multi- 
species  planning  efforts  are  completed. 
They  stated  that  these  actions  will 
eliminate  the  need  for  listing  by 
adequately  providing  for  conser\ation 
while  also  permitting  economic  growth 
.•\nother  commenter  asserted  that  San 
Diego  County  multi-species  efforts  do 
not  adequately  cover  the  taxa  in  this 
rule. 

Service  Response:  Current  regional 
multi-species  planning  efforts  do  not 
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provide  sufficient  protection  for  either 
taxon  to  preclude  their  listing  under  the 
Act.  The  Laguna  Mountains  skipper  is 
not  now  covered  by,  nor  currently  being 
considered  for  inclusion  in,  any  local 
multi-species  pleui  because  its 
distribution  Ues  outside  ongoing 
regional  planning  areas. 

In  1991.  the  State  of  California 
established  the  Natural  Communities 
Conservation  Plan  (NCCP)  program  to 
address  conservation  needs  throughout 
the  State.  The  focus  of  current  planning 
programs  is  the  coastal  sage  scrub 
community  in  southern  California, 
although  other  vegetation  communities 
are  being  addressed  m  an  ecosystem- 
level  approach.  The  NCCP  for  the 
Central  and  Coastal  Subregion  of  Orange 
County,  signed  into  agreement  on  July 
17,  1996.  currently  identifies  the  quino 
checkerspot  as  a  "conditionally  covered 
species:"  however,  the  butterfly  is  not 
currently  known  to  be  e.xtant  within  the 
planning  area.  The  species  coverage 
under  the  plan  is  conditional  because 
quino  checkerspot  surveys  have  not 
been  conducted  within  the  planning 
area  and  newly  discovered  populations 
may  have  long-term  conservation  value. 
If  quino  checkerspots  are  found  within 
the  Central  and  Coastal  Subregion  of 
Orange  County,  participating 
landowners  are  permitted  to  "take" 
quino  checkerspots,  mcidental  to 
otherwise  lawful  activities,  that  occur  in 
small  and/or  satellite  populations, 
reintroduced  populations,  or 
populations  that  have  expanded  due  to 
reserve  system  management.  To  offset 
any  such  take,  a  mitigation  plan  to  be 
developed  in  coordination  with  the 
Service.  California  Department  of  Fish 
and  Game  (CDFG).  and  a  non-profit 
corporation  will  oversee  management  of 
the  subregional  reserve  system..  That 
mitigation  plan  would  (1)  minimize 
impacts  and  provide  appropriate 
feasible  protection  for  the  quino 
checkerspot,  (2)  provide  for  habitat 
restoration/enhancement  for  the 
butterfly;  and  (3)  provide  for  monitoring 
and  adaptive  management  of  quino 
checkerspots  and  their  habitat  within 
the  reserve  system.  No  "take"  is 
authorized  under  the  permit  for  those 
populations  that  are  considered  to  be 
essential  to  the  butterflv's  conservation. 
Other  planning  efforts  do  not  address 
the  quino  checkerspot,  or  may  include 
the  butterfly  but  have  not  been 
completed.  The  quino  checkerspot  may 
be  addres.sed  by  a  planning  effort 
underway  in  southern  Orange  County: 
however,  the  target  species  list  has  not 
yet  been  determined  San  Diego's  Draft 
Mulfi-species  Conservation  Plan  (MSCP) 
does  not  include  quino  checkerspot  as 
a  covered  species  because  the  risk  of 


inipacts  is  unknown  and  the  plan 
cannot  assure  protection  for  this 
species.  A  small  group  of  quino 
checkerspot  was  sighted  in  1996  on 
Otay  Mesa  within  the  MSCP  planning 
area:  however,  because  the  amount  of 
host  plant  available  to  this  population  is 
very  low,  this  population  is  not 
expected  to  persist  to  1997  (J.  Brown, 
and  M.  Singer,  pers.  comms..  1996).  The 
north-central  San  Diego  County  site  is 
not  included  in  any  multi-species 
planning  efforts.  Only  one  of  the 
Riverside  County  quino  checkerspot 
populations  occurs  within  the  core 
reserve  areas  designated  in  the  approved 
Stephens'  Kangaroo  Rat  Habitat 
Conservation  Plan  (RCHCA  1995).  The 
quino  checkerspot  apparently  will  be 
considered  in  the  western  Riverside 
County  multi-species  planning  effort; 
however,  this  plan  has  not  vet  been 
prepared,  funded,  or  approved  for 
implementation. 

The  Service  does  not  presently  have 
reasonable  evidence  that  conservation 
plans  being  implemented  or  developed 
will  adequately  conserve  either  butterfly 
within  their  historic  ranges.  These  taxa 
would  receive  no  legal  protection  while 
plans  are  being  developed.  For  reasons 
explained  under  'Summary  of  Factors 
Affecting  the  Species"  below,  sufficient 
threats  remain  for  the  Service  to  justify 
a  listing  action. 

Issue  2 

Two  commenters  submitted 
information  on  three  additional 
populations  of  Laguna  Mountains 
skipper  at  Mount  Palomar  and 
speculated  that  the  Laguna  Mountains 
skipper  has  been  extirpated  from  the 
Laguna  Mountains. 

Service  Response:  The  Service 
acknowledges  the  efforts  by  the 
commenters  to  further  determine  the 
distribution  and  abundance  of  the 
Laguna  Mountains  skipper.  The 
information  submitted  was  used  in  the 
"Background"  section  above  and  the 
folloviring  "Summary  of  Factors 
Affecting  the  Species."  The  Service  has 
determined  that,  although  additional 
populations  have  been  found,  the 
Laguna  Mountains  skipper  is  still  an 
extremely  rare  butterfl)  threatened  by  a 
number  of  complex  factors.  As 
demonstrated  by  the  sightings  in  1995, 
this  butterfly  is  not  completely 
extirpated  from  the  Laguna  Mountains. 
However,  failure  to  locate  the  taxon  in 
the  Laguna  Mountains  during  extensive 
1994  survey  efforts  by  Levy  indicates 
e.xtremely  low  population  numbers. 

Issue  3 

One  commenter  questioned  the  extent 
to  which  livestock  grazing  is  the  main 


reason  for  decline  of  the  Laguna 
Mountains  skipper,  since  the  intensity 
of  grazing  on  public  lands  has  b.een 
reduced. 

Service  Response:  Based  on 
information  provided  by  the  petitioner 
and  obtained  from  lepidopterists, 
Horkelia  clevelandii  plants  are  stunted 
in  areas  that  are  grazed.  As  noted  by 
Levy  (1994),  Horkelia  is  an  important 
nectar  source  and  the  loss  of  flowers  to 
grazing  would  impact  the  reproductive 
success  of  adult  Laguna  Mountains 
skippers.  The  decline  of  the  Laguna 
Mountains  skipper  has  occurred  over  a 
number  of  decades,  with  much  of  the 
decrease  occurring  prior  to  acquisition 
of  the  land  by  a  Federal  agency. 
Additionally,  as  is  stated  in  the 
"Background"  section,  butterflies  are 
frequently  more  restricted  than  their 
larval  host  plant  due  to  other  ecological 
requirements.  Given  these 
considerations  and  the  extreme  rarity  of 
this  taxon,  any  incidental  trampling  or 
predation  by  cattle  could  significantly 
impact  the  taxon. 

Issue  4 

One  commenter  stated  that  there  are 
more  areas  of  Horkelia  that  are  not 
grazed  than  was  stated  in  the  proposed 
rule. 

Senice  Response:  The  information 
submitted  by  the  commenter  was 
incorporated  into  the  "Background"  and 
"Summary  of  Factors  Affecting  the 
Species."  Subsequent  to  an  analysis  of 
the  relevant  maps  provided  by  a 
commenter,  the  Service  concludes  that 
the  majority  oi  Horkelia  clevelandii 
within  the  range  of  the  Laguna 
Mountains  skipper  appears  to  be  grazed. 
In  addition,  the  Service  concludes  that 
the  areas  currently  not  subject  to  grazing 
were  nonetheless  previously  grazed. 

Issue  5 

Two  commenters  stated  that  the 
Laguna  Mountains  skipper  has  an 
ecological  need  for  habitat  disturbance. 
Historically,  this  disturbance  may  have 
been  due  to  a  periodic  fire  regime. 
However,  one  of  the  commenters 
maintained  that  grazing  represents  a 
substitute  for  that  fire  disturbance. 

Service  Response:  Livestock  grazing 
does  not  replicate  the  tvpe  of 
disturbance  that  a  fire  would  bring. 
Highly  managed  livestock  grazing  may 
be  adequate  to  maintain  populations  of 
the  host  plant,  Horkelia  clevelandii; 
however,  this  plant  is  also  a  preferred 
fodder  for  livestock  (Levy  1994). 
Additionally,  the  Laguna  Mountains 
skipper  is  currently  found  in  five  areas, 
only  two  of  which  are  grazed.  The 
largest  grazed  habitat  occupied  by 
skippers  is  on  both  private  and  public 
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land,  but  the  intensity  of  grazing  has 
been  reduced  on  the  public  land. 
Another  population  is  in  a  campground 
where  habitat  extends  onto  a  grazing 
allotment;  the  pasture  closest  to  the 
campgroxmd  is  grazed  one  month  per 
year.  A  third  population  is  found  in  a 
finger  of  a  meadow,  across  a  road  from, 
but  not  in,  the  grazed  portion  of  the 
meadow. 

Grazing  as  a  management  tool  for 
butterflies  must  be  carefully  assessed 
and  monitored  for  each  butterfly  species 
and  a  general  statement  cannot  be  made 
regarding  its  effectiveness  as  a  substitute 
for  fire.  It  is  conceivable  that  if  the 
numbers  of  Lagima  Mountains  skipper 
were  higher,  there  would  be  a  greater 
tolerance  for  certain  schedules  and 
intensities  of  livestock  grazing. 
However,  because  the  taxon's  numbers 
are  currently  extremely  low,  the  impacts 
of  tramphng  and  incidental  predation 
from  livestock  grazing  would  likely  be 
significant.  Currently  there  is  no 
empirical  evidence  that  the  Laguna 
Mountains  skipper  can  tolerate  grazing. 

The  Service  solicited  the  expert 
opinions  of  seven  appropriate  and 
independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to  the 
taxonomy  and  biological  and  ecological 
information  for  these  two  taxa.  The 
response  received  provided  additional 
data  that  have  been  incorporated  into 
this  final  rule. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Laguna  Mountains  skipper 
[Pyrgus  ruralis  lagunae  J.  Scott)  and 
quino  checkerspot  butterfly 
[Euphydryas  editha  quino  Behr)  should 
be  classified  as  endangered  species. 
Procedures  found  at  section  4  of  the 
Endangered  Species  Act  (16  U.S.C. 
1531)  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  Laguna 
Mountains  skipper  and  the  quino 
checkerspot  are  as  follows. 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

^  The  habitats  and  the  ranges  of  the  two 
taxa  listed  in  this  rule  have  been 
substantially  reduced  by  urban  and 
agricultural  development  and 
recreational  activities,  and  are  further 


threatened  with  destruction, 
modification,  and  curtailment.  The 
Laguna  Mountains  skipper  and  the 
quino  checkerspot  currently  occur 
within  very  restricted  ranges  and  are 
extremely  localized  in  their  present 
distributions.  The  habitat  requirements 
for  these  two  animals  are  primarily 
defined  by  their  larval  host  plants.  The 
removal  or  degradation  of  these  plants, 
as  well  as  that  of  nectar  sources  for 
adults,  leads  to  the  elimination  of  the 
affected  population. 

In  the  case  of  the  Laguna  Mountains 
skipper,  Horkelia  clevelandii  is  itself  a 
rare  species  and  is  only  found  in  the 
Laguna,  Cuyamaca,  and  San  Jacinto 
Mountains  of  southwestern  California, 
and  in  northwestern  Baja  California, 
Mexico  (Hickman  1993).  Historic  habitat 
destruction  and  degradation  from 
overgrazing  and  trampling  of  H. 
clevelandii  by  domestic  cattle  is 
considered  to  be  the  primary'  factor 
responsible  for  its  decline  (Murphy 
1990;  D.  Hogan,  in  litt..  1991;  J.  Brown, 
inlitt..  1992). 

Currently  three  of  the  five  localities  of 
Laguna  Mountains  skipper  are  not 
subject  to  livestock  grazing.  The  fourth 
population  occurs  in  the  Laguna 
Mountains,  in  a  campground  area  of  the 
Cleveland  National  Forest  bordering  a 
grazing  allotment  (Murphy  1990;  D. 
Hogan,  pers.  comm..  1993).  The  fifth  is 
on  a  grazing  allotment,  with  habitat  that 
extends  onto  private  lands.  Although 
the  magnitude  of  livestock  grazing  on 
this  allotment  has  been  reduced,  any 
impacts  from  grazing  would  likely  have 
a  significant  effect  on  the  taxon  due  to 
the  small  numbers  of  Laguna  Mountains 
skippers. 

If  there  were  greater  numbers  of 
individuals  and  more  populations,  the 
Laguna  Mountains  skipper  might  be 
able  to  tolerate  certain  levels  and  timing 
of  livestock  graznig.  However,  given  the 
low  numbers  of  this  butterfly,  any 
impacts  to  its  habitat  would  be 
significant.  The  grizzled  skipper  [Pyrgus 
malvae)  in  England  is  able  to  tolerate 
grazing  at  a  highly  managed  level  (Levy 
1994).  The  rare  Dakota  skipper 
(Hesperia  dacotae)  is  sensitive  to  even 
light  grazing  (Royer  and  Marrone  1992. 
Moffat  and  McPhillips  1993).  Some 
species  of  butterflies  have  habitat 
requirements  that  need  a  managed 
grazing  scheme  whereas  others  have 
habitat  that  recovers  with  reduced 
grazing.  However,  previous  studies 
indicate  that  the  use  of  grazing  as  a 
management  tool  for  butterflies  must  be 
done  carefully  and  at  low  intensities 
(Kulfan  1990.  Thomas  et  al.  1992, 
Moffat  and  McPhillips  1993,  Thomas 
and  Jones  1993).  A  grazing  plan  for 


management  of  the  Laguna  Mountains 
skipper  has  yet  to  be  developed. 

Fifty  to  seventy-five  percent  of  the 
known  range  of  the  quino  checkerspot 
has  been  lost  since  1900  due  to  habitat 
degradation  or  destruction  (Brown 
1991),  Sunny  openings  within  chaparral 
and  coastal  sage  scrub  occupied  bv  the 
quino  checkerspot  have  been  degraded 
by  grazing  and,  to  a  lesser  degree, 
destroyed  by  urban  development.  The 
primary  larval  food  plant,  Plantago 
erecta.  can  be  displaced  by  exotic  plants 
that  invade  once  the  ground  is  disturbed 
by  discing,  grading,  and/or  grazing  (j. 
Johnson,  m  litt..  1989;  G.  Balhner.  jn 
litt..  1990).  The  host  plant  then 
recolonizes  in  sites  where  grasses  do  not 
grow  well,  like  cattle  trails  and  road 
edges,  where  qumo  checkerspot  larvae 
are  subject  to  trampling  (D.  Hawks,  pers. 
comm..  1993) 

The  encroachment  of  urban 
development  m  rural  Riverside  County 
potentially  threatens  two  of  the  largest 
populations  of  quino  checkerspot.  This 
area  is  growing  rapidly  and  is  pro)ected 
to  be  fully  developed  within  the  decade 
[Monroe  et  al.  1992).  One  population  is 
in  an  area  that  is  included  in  a  local 
community  plan  that  provides  for 
subdivision  of  parcels  into  9-hectare 
(ha)  (20-acre  (ac))  lots  (M.  Freitas.  in 
litt.,  1993)  Another  population  is  on  the 
site  of  an  approved  preliminary  map  for 
a  housing  development.  The  loss  of 
these  two  populations  is  likely  to 
preclude  survival  and  recovery  of  the 
taxon. 

The  quino  checkerspot  population  in 
southern  San  Diego  County  may  be 
threatened  by  a  proposed  urban 
development  project  on  Otay  Mesa  The 
preferred  alternative  for  the  Otay  Ranch 
New  TouTi  Plan  (the  largest  planned 
community  in  the  southwestern  U.S.) 
would  result  in  the  loss  of  5.600  ha 
(14.000  ac)  of  upland  shrub 
communities,  or  about  52  percent  of  the 
extent  of  the  plant  communities  within 
the  project  area.  The  effects  of  this 
project  on  the  recently  obser\'ed  quino 
checkerspot  population  on  Otay  Mesa 
are  not  known  at  this  time  but  are  likely 
to  be  significant. 

Additional  development  is  expected 
to  further  reduce  and  degrade  habitat  of 
the  quino  checkerspot  through 
construction  of  homes  and  roads,  and 
increases  in  fire  frequencies, 
unauthorized  trash  dumping,  and  the 
distribution  and  abundance  of  exotic 
plants.  An  existing  recreational  vehicle 
park  and  marina  in  the  vicinity  of  quino 
checkerspot  habitat  attracts 
unauthorized  use  of  ofT-road  vehicles 
(ORVs)  within  natural  habitat  areas. 
ORV's  increase  erosion  and  fire  hazards 
and  destroy  habitat  by  creating  trails. 
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Evidence  of  ORV  use  is  apparent  at  one 
of  the  quino  checkerspot  localities, 
where  a  recently  created  dirt  road 
bisects  the  center  of  the  habitat  (G. 
Ballmer,  in  litt.,  1991).  Quino 
checkerspot  habitat  at  this  locality  has 
also  been  disced  in  part;  these  disturbed 
areas  no  longer  support  this  ta.xon, 
while  the  surrounding  imdisturbed 
areas  do  (G.  Ballmer,  in  Int..  1991). 

Bureau  of  Land  Management  (BLM)- 
administered  lands  and  USPS 
Wilderness  Areas  are  currently 
contiguous  with  some  privately  owned 
quino  checkerspot  habitat.  As  Riverside 
County  becomes  more  densely 
populated,  and  these  privately  owned 
parcels  are  developed,  fragmentation 
and  degradation  of  this  contiguous 
habitat  is  expected. 

B.  Ch-erutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Over-collection  is  a  potential  threat  to 
both  the  Laguna  Mountains  skipper  and 
the  quino  checkerspot  because  of  their 
value  to  butterfly  collectors.  There  is  an 
extensive  commercial  trade  for  many 
imperiled  or  rare  butterflies  (Chris 
Nagano,  lohn  Mendoza.  and  Cindy 
Schroeder,  USFVVS.  pers.  obs,,  1992- 
95)  iohnscn  {in  litt .  1989)  has  noted 
that  as  the  number  of  quino  checkerspot 
colonies  is  reduced,  lepidopterists  may 
collect  individuals  in  order  to  include 
rare  species  in  their  collections  and  to 
obtain  surplus  specimens  for  exchange 
or  sale  to  other  collectors.  The 
remaining  populations  of  the  quino 
checkerspot  and  the  Laguna  Mountains 
skipper  continue  to  be  threatened  by 
over-collection 

In  the  spring  of  1993.  populations  of 
the  quino  checkerspot  were  the  subject 
of  collections  for  voucher  specimens 
and  captive-rearing  (D  Hawks,  pers, 
comm  ,  199.3).  Although  there  are  no 
studies  of  the  impact  of  the  removal  of 
individuals  on  natural  populations  of 
either  of  the  butterfly  taxa  in  this  rule, 
related  studies  of  another  endangered 
nymphahd  butterfly  (Gall  1984a  and 
1984b)  and  a  lycaenid  butterfly  (Duffey 
1968)  suggest  that  the  two  taxa  in  this 
rule  could  be  adversely  affected  given 
the  isolation  of  their  apparently  small 
populations.  Collecting  from  small 
colonies  or  repeated  handling  and 
marking  (particularly  of  females  or  in 
years  of  low  abundance)  could  seriously 
damage  the  populations  through  loss  of 
individuals  and  genetic  variability 
(Singer  and  Wedlake  1981.  Gall  1984b, 
Murphy  1988).  Collecting  females 
dispersing  from  a  colony  can  also 
reduce  the  probability  that  new  colonies 
will  be  founded.  Collectors  pose  a  threat 
because  they  may  be  unable  to  recognize 


when  they  are  depleting  already 
substantially  reduced  butterfly  colonies 
below  the  thresholds  of  survival  and/or 
recovery',  especially  when  they  lack 
appropriate  biological  training  or  visit 
the  area  for  a  short  period  of  time 
(Collins  and  Morris  1985). 

An  additional  significant  threat  to  the 
siu^^ival  of  both  taxa  in  this  mle  is  the 
potential  for  vandalism  bv  landowTiers 
who  may  view  the  presence  of  sensitive 
species  as  an  obstacle  to  development. 
The  habitat  of  the  largest  and  densest 
quino  checkerspot  population  in 
Riverside  County  was  deliberately 
disced  in  1984  or  1985  to  eliminate  the 
population  (J.  Johnson,  in  litt..  1989). 

C.  Disease  or  Predation 

Disease  is  not  known  to  be  a  factor 
affecting  the-<axa  listed  in  this  rule. 
There  are  no  documented  observations 
of  predation  on  the  Laguna  Mountains 
skipper.  However,  the  CDFG  has 
released  and  is  proposing  to  continue 
releasing  wild  turkeys  in  the  Palomar 
and  Descanso  Ranger  Districts  of  the 
Cleveland  National  Forest  for  the 
purposes  of  recreational  hunting. 
Alternative  release  sites  are  within 
historic  Laguna  Mountains  skipper 
habitat  and  upstream  from  occupied 
habitat.  Wild  turkeys  feed  mostly  on 
wild  oats,  insects,  and  acorns.  During  its 
first  four  weeks.  60  to  90  percent  of  a 
young  turkey's  diet  consists  of  animal 
food,  primarily  insects  The  adult  diet 
consists  of  15  to  25  percent  animal  food 
and  turkeys  are  known  to  eat  moth 
larvae  (CDFG  1994).  The  Laguna 
Mountains  skipper  is  also  threatened  by 
incidental  predation  from  livestock 
grazing.  The  host  plant  is  palatable  to 
grazers  (Levy  1994)  and  any  feeding 
larvae  could  be  incidentally  eaten  and/ 
or  trampled.  This  is  a  significant  impact 
to  the  low  population  numbers  of  the 
Laguna  Mountains  skipper 

There  is  evidence  that  predation  is  a 
threat  to  the  quino  checkerspot. 
Preliminary  studies  (D.  Hawks,  pers. 
comm.,  1993;  G.  Ballmer,  pers.  comm.. 
1994)  indicate  that  predation  has 
contributed  to  the  decline  of  the  quino 
checkerspot  at  sites  where  habitat  has 
been  invaded  by  non-native  plant 
species,  which  may  also  harbor 
predatory  arthropods.  Sites  within 
historical  quino  checkerspot  habitat  that 
have  been  heavily  invaded  by 
Mediterranean  plant  species  also  have 
high  sowbug  [Armadillidium  sp.  and 
Porcellio  sp.)  and  earwig  (Euborellia 
annulipes  and  Forficula  auricularia) 
densities.  Sowbugs  and  earwigs  prey 
upon  butterfly  eggs.  These  predators  are 
absent  from  natural  sites  currently 
occupied  by  the  quino  checkerspot  (D. 
Hawks,  pers.  comm..  1993;  G.  Ballmer, 


pers.  comm.,  1994).  Argentine  ants 
[Iridomyrmex  humilis]  are  also  a 
potential  predator  that  co-occur  with 
earwigs  and  sowbugs.  The  number  of 
these  introduced  predators  is  expected 
to  increase  with  the  spread  of 
development  because  these  exotics 
thrive  in  irrigated  horticultural 
environments  which  may  be  adjacent  to 
natural  quino  checkerspot  habitat. 

In  general,  outbreaks  of  disease  or 
parasitism  are  more  likely  to  occur 
under  conditions  of  high  population 
densities.  The  Laguna  Mountains 
skipper  occurs  in  low  population 
densities;  most  populations  of  the 
Quino  checkerspot  also  occur  at  low 
densities.  Although  specific  parasites 
are  unknown  for  the  Laguna  Mountains 
skipper  and  the  quino  checkerspot. 
Johnson  [in  litt..  1989)  suggests  that 
under  certain  conditions,  parasitism  can 
eliminate  a  butterfly  colony  by  building 
the  parasite  load  of  a  population,  thus 
contributing  to  the  crash  of  that 
population.  This  cycle  can  only 
continue  if  the  affected  area  is' 
recolonized  by  butterflies,  which  may 
be  unlikely  when  the  host-butterfly 
population  is  small,  fragmented,  and 
isolated.  However,  if  ahernative  parasite 
hosts  exist  in  areas  occupied  by  the 
butterflies,  populations  of  parasites  can 
be  maintained  on  those  alternative  hosts 
in  sufficient  numbers  to  affect  butterfly 
populations. 

D.  The  Inadequacy  of  Existing 
Regulator}-  Mechanisms 

Existing  regulatory  mechanisms  that 
could  provide  some  protection  for  both 
the  Laguna  Mountains  skipper  and  the 
quino  checkerspot  include:  (1)  listing 
under  the  California  Endangered 
Species  Act;  (2)  adequate  consideration 
under  the  California  Environmental 
Quality  Act  (CEQA)  and  the  National 
Environmental  Policy  Act  (NEPA);  (3) 
local  laws  and  regulations;  (4) 
occurrence  with  other  species  protected 
by  the  Federal  Endangered  Species  Act; 
and  (5)  land  acquisition  and 
management  by  Federal,  State,  or  local 
agencies,  or  by  private  groups  and 
organizations  for  the  conservation  of 
these  taxa. 

Neither  of  die  taxa  in  this  rule  is 
under  consideration  for  listing  under 
the  California  Endangered  Species  Act. 
The  CDFG  is  unable  to  protect  insects 
under  its  current  regulations  (Pete 
Bontadelli.  CDFG,  in  litt..  1989). 

The  status  of  and  threats  to  the 
Lagima  Mountains  skipper  and  the 
quino  checkerspot.  as  discussed  above, 
reflect  the  failure  of  CEQA,  NEPA,  and 
local  laws  and  regulations  to  protect  and 
provide  for  the  conservation  of  these 
taxa.  Although  there  are  several  regional 
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conservation  planning  efforts  underway 
within  the  range  of  the  quino 
checkerspot,  they  have  either  not  been 
completed,  approved,  funded,  or 
implemented,  or  they  have  not  provided 
adequate  protection  for  this  taxon. 

The  Service  is  not  aware  of  any 
overlap  in  distribution  between  the 
Laguna  Mountains  skipper  and  anv 
State  or  federally  listed  animal  species. 
At  one  or  two  localities  it  mav  overlap 
with  Parish's  meadowfoam  [Limnanthes 
gracilis  ssp.  parishii],  currently 
proposed  for  Federal  listing  as 
threatened  (59  FR  39879).  However,  the 
listing  of  a  plant  does  not  afford  the 
same  level  of  protection  as  the  listing  of 
an  animal  (16  U.S.C.  1538  (a))  and  the 
coincidental  protection  of  the  Laguna 
Mountains  skipper  would  be  minimal  at 
best.  At  some  localities,  the  quino 
checkerspot  co-occurs  with  the  coastal 
California  gnatcatcher  [Polioptila 
californica  californica).  a  federally 
listed  threatened  species,  and  Stephens' 
kangaroo  rat  [Dipodomys  stephensi],  a 
federally  listed  endangered  species. 
However,  the  habitat  requirements  for 
the  quino  checkerspot  are  different  from 
either  the  coastal  California  gnatcatcher 
or  Stephens'  kangaroo  rat.  Additionally, 
the  Stephens'  Kangaroo  Rat  Habitat 
Conservation  Plan  (HCP)  for  western 
Riverside  County  provides  protection 
for  only  one  population  of  the  quino 
checkerspot  (RCHCA  1995).  The  NCCP/ 
HCP  for  the  Central  and  Coastal 
Subregion  of  Orange  County  may 
potentially  provide  some  protection  for 
the  quino  checkerspot;  however,  the 
butterfly  is  not  known  to  be  extant 
within  the  planning  area  and  systematic 
surveys  are  lacking.  The  quino 
checkerspot  is  not  considered 
adequately  conserved  by  the  MSCP  in 
San  Diego  County 

Some  protection  is  afforded  to  the 
Laguna  Mountains  skipper  on  USPS 
land.  Considering  the  small  population 
size  and  extremely  limited  distribution 
of  the  Laguna  Mountains  skipper,  this 
protection  is  insufficient  to  conserve  the 
taxon.  In  the  case  of  the  quino 
checkerspot,  some  protection  may  be 
provided  to  one  population  by  its 
occurrence,  in  part,  on  BLM  land  in 
Riverside  County.  However,  this  Federal 
land  is  currentlv  subject  to  ORV  activity 
(G.  Ballmer.  7/7 //«.,  1991). 

No  specific  regulations  protect  the 
quino  checkerspot  in  Mexico.  However, 
all  hunting  and  export  of  wildlife  in 
Mexico  is  prohibited,  except  under 
permit  (Fuller  and  Swift  1984: 
SecretEiria  de  Agricultiu'a  y  Ganaderia, 
Subsecretaria  y  de  la  Fauna, 
Departmento  de  Conservation  de  la 
Fauna,  undated).  Little  is  known  of  the 
status  of  the  isolated  populations  in 


Mexico  (Allen  1990)  and  any  protection 
afforded  to  these  populations  does  not 
insure  the  survival  of  the  taxon. 

E.  Other  Natural  or  Man-Made  Factors 
Affecting  its  Continued  Existence 

The  extremely  restricted  range, 
localized  distribution,  and  small 
population  size  of  the  Laguna 
Mountains  skipper  and  the  quino 
checkerspot  make  them  yulnerable  to 
the  effects  of  habitat  loss,  degradation 
and  fragmentation,  especially  with 
regard  to  naturally  occurring  events 
(e.g..  see  Gilpin  and  Soule  1986]  For 
example,  several  populations  of  the 
butterflies  listed  in  this  rule  are  known 
to  consist  of  fewer  than  5  to  15 
individuals.  The  occurrence  of  even  one 
of  the  following  naturally  occurring 
events  could  easily  extirpate  these 
populations. 

Although  both  butterflies  occur  in 
fire-adapted  ecosystems,  a  single  fire 
event  could  eliminate  affected 
populations.  Orsak  (1977)  reported  that 
a  quino  checkerspot  population  near 
Hidden  Ranch.  Black  Star  Canyon  in  the 
Santa  Ana  Mountains  of  Orange  Countv 
was  apparently  destroyed  by  a  fire  in 
1967.  The  quino  checkerspot  may  be 
extirpated  from  Orange  County. 

Fire  may  be  a  necessary'  component 
for  the  maintenance  of  Laguna 
Mountains  skipper  habitat.  The 
diversity  of  montane  meadow  habitats 
may  be  fire-dependent,  including  the 
skipper's  larval  host  plant  (Levy  1994). 
Historically,  the  skipper  may  have 
experienced  local  extirpations  and 
recolonizations  following  local  fire 
events.  However,  the  present 
discontinuity  and  low  population 
numbers  would  not  enable  the  Laguna 
Mountains  skipper  to  tolerate  local 
extirpations  due  to  fire. 

Periodic  droughts,  like  those  that  have 
occurred  in  recent  years  in 
southwestern  California,  can  adversely 
affect  both  of  the  taxa  in  this  rule. 
Drought  is  known  to  decrease  numbers 
of  butterlhes  (Thome  1963).  In  addition 
to  killing  larvae  by  desiccation,  drought 
conditions  may  (1)  cause  the  early 
senescence  or  death  of  the  lar\al  host 
plant  prior  to  completion  of  larval 
development  or  (2)  lower  the  nutritional 
quality  of  the  host  plant  (e.g..  water 
content).  Drought  can  also  reduce  the 
quantity  and  quality  of  adult  nectar 
sources.  Larval  starvation  and 
extirpation  of  local  populations  during 
periods  of  drought  have  been 
documented  for  Euphvdn'as  editha 
(White  1974,  Ehriich  et  al.  1980). 

The  quino  checkerspot  is  somewhat 
adapted  to  unpredictable  weather 
patterns  but  requires  sufficient  patches 
of  suitable  habitat  to  respond  to  this 


environmental  variability.  The  quino 
checkerspot  s  dispersal  capabilities  vary 
considerably  depending  upon  rainfall 
patterns  and  the  resulting  availabilitv  of 
adult  nectar  sources  and  lan'al  food 
plants  For  example,  a  San  Diego  County 
population  of  the  quino  checkerspot 
exhibited  an  increase  in  numbers  as  a 
result  of  favorable  weather  (Murphy  and 
White  1984).  The  greater  number  of 
larvae  defoliated  the  larval  food  plants. 
This  central  core  area  was  left  without 
sufficient  egg-laying  sites  for  females, 
and  adults  dispersed  greater  distances 
in  search  of  additional  suitable  habitat. 
Ideally  these  dispersing  adults  would 
have  found  marginally  suitable  areas 
and  in  subsequent  generations  would 
have  returned  to  a  central  core  area.  In 
this  case,  the  mass  dispersal  failed  to 
restore  populations  in  previously 
occupied  habitat,  and  the  butterflies 
have  not  re-colonized  the  original  site 
(Murphy  and  White  1984:  Murphy,  m 
litt  .  1988). 

Habitat  fragmentation  can  affect  the 
genetic  heterogeneity  of  small  isolated 
populations  like  those  of  the  Laguna 
Mountains  skipper  and  the  quino 
checkerspot.  A  basic  principle  of 
genetics  states  that  small,  fragmented 
populations  are  subject  to  a  higher 
frequency  of  genetic  drift  and 
inbreeding.  .As  a  consequence,  genetic 
yariation  of  the  population  and 
individual  heterozygosity  is  decreased. 
That  can  lead  to  inbreeding  depression 
and  lowered  fitness  of  individuals.  Low 
genetic  diversity  may  decrease  the 
ability  of  a  species  to  adapt  to  changing 
environmental  conditions  Genetically 
homogenous  populations  may  be  at  a 
greater  risk  of  extinction  from 
environmental  or  demographic 
variability  (e.g..  from  fire  or  drought 
events)  than  are  large,  diverse 
populations  that  can  more  readily 
recover  from  such  events.  For  example, 
yariation  in  the  length  cf  diapause 
among  butterfly  offspring  requires 
genetic  heterogeneity  (Seger  and 
Brockman  1987)  If  a  population  is 
variable  in  diapause  length,  it  has  a 
lower  risk  of  losing  an  entire  cohort  to 
adverse  environmental  conditions 
during  any  given  season.  Individuals 
with  prolonged  diapause  may  suni\ e  if 
drought  causes  high  mortality  during 
the  next  season.  A  large  population  or 
metapopulation  can  maintain  the 
genetic  heterogeneity  needed  to 
maintain  the  population  during  these 
kinds  of  events,  but  small,  isolated 
populations  cannot. 

Interconnected  populations  can  act  as 
reservoirs  to  maintain  other  populations 
that  may  be  subject  to  periodic 
extirpation  (Murphy  and  White  1984. 
Harrison  et  al.  1988).  If  a  naturallv 
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occurring  event  eliminates  a  population 
of  either  of  these  taxa,  few.  if  anv 
neighboring  populations  are  available  to 
recolonize  the  area.  No  information  is 
available  regarding  the  dispersal 
abilities  of  the  Laguna  Mountains 
skipper.  The  sedentary-  behavior  of  the 
quino  checkerspot  decreases  the 
probability  that  natural,  long-distance 
dispersal  could  re-establish  most 
extirpated  local  populations. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  bv 
these  two  taxa  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  Service  finds  that  the  preferred 
action  is  to  list  the  Laguna  Mountains 
skipper  {Pyrgus  ruralis  lagunae)  and  the 
quino  checkerspot  [Euphydrvas  editha 
quino)  as  endangered  The  range  and 
habitat  of  these  taxa  has  been 
substantially  reduced  by  historical 
activities  associated  with  urban  and 
agricultural  development  and 
recreational  activities.  These  two  taxa 
are  threatened  by  one  or  more  of  the 
following  factors — habitat  alteration  and 
destruction  resulting  from  urban  and 
agricultural  development,  grazing,  fire 
management  practices,  over-collection, 
recreational  activities,  and  displacement 
of  the  larval  host  plant  by  exotic 
species.  The  extremely  restricted  range, 
localized  distribution,  and  small 
population  size  of  both  butterflies 
maikes  them  very-  vulnerable  to 
extinction  by  the  factors  listed  above  as 
well  as  by  naturally  cKcurring  events 
such  as  fire  and  drought.  For  these 
reasons,  the  Service  finds  that  the 
Laguna  Mountains  skipper  and  the 
quino  checkerspot  are  in  imminent 
danger  of  e.xtinction  throughout  all  or  a 
significant  portion  of  their  ranges. 
Threatened  status  would  not  accurately 
reflect  the  diminished  status  and  the 
threats  to  these  taxa.  Other  alternatives 
to  this  action  were  considered  but  not 
preferred  because  not  listing  these  taxa 
would  not  provide  adequate  protection 
and  would  be  inconsistent  with  the 
purposes  of  the  .^ct.  Critical  habitat  is 
not  being  proposed  for  these  taxa  for  the 
reasons  discussed  below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  hsted  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  [U]  that  mav  require 
special  management  considerations  or 
protection,  and  (li)  specific  areas 
outside  the  geographical  area  occupied 


by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  Usting  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12]  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary'  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  Laguna  Mountains 
skipper  and  the  quino  checkerspot  at 
this  time.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (2)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species. 

Publication  of  precise  maps  and 
descriptions  of  critical  habitat  for  the 
quino  checkerspot  and  the  Laguna 
Mountains  skipf)er  could  result  in 
increased  collection  of  specimens  by 
collectors.  The  commercial  trade  in  rare 
butterflies  could  increase  demand  for 
these  taxa  once  they  are  listed  as 
endangered  and  critical  habitat  maps 
could  lead  unscrupulous  collectors  to 
endangered  populations.  Additional 
habitat  destruction  through  trampling, 
discing,  grading,  and  vandalism  could 
result  as  well.  As  discussed  above  under 
Factor  B  in  "Summary  of  Factors 
Affecting  the  Species,"  habitat  for  one  of 
the  largest  quino  checkerspot  colonies 
was  graded  in  Riverside  County  to 
deliberately  eliminate  that  population, 
and  a  number  of  quino  checkerspot 
colonies  have  been  subject  to  collection. 
The  additional  protection  provided  by 
the  designation  of  critical  habitat  to  a 
species  would  be  provided  through 
section  7  of  the  Act.  Section  7(a)  of  the 
Act,  as  amended,  requires  Federal 
agencies  to  evaluate  their  actions  with 
respect  to  any  species  that  is  proposed 
or  listed  as  endangered  or  threatened 
and  with  respect  to  its  critical  habitat, 
if  any  is  being  designated.  Section 
7(a)(2)  requires  Federal  agencies  to 
insure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  destroy  or  adversely 
modify  its  critical  habitat.  The  two  taxa 
in  this  rule  are  confined  to  small 
geographical  areas,  and  each  population 


is  composed  of  so  few  individuals  that 
the  determinations  for  jeopardy  to  the 
species  and  adverse  modification  of 
criticJIl  habitat  would  be  similar. 
Therefore,  designation  of  critical  habitat 
provides  no  benefits  beyond  those  that 
these  taxa  would  receive  by  virtue  of 
their  listing  as  endangered  species,  and 
would  likely  increase  the  risk  of  threat 
from  collecting  or  other  human 
activities.  The  Service  concludes  that 
the  designation  of  critical  habitat  for  the 
Laguna  Mountains  skipper  and  the 
quino  checkerspot  is  not  prudent  at  this 
time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  Usting  results  in 
public  awareness  and  conservation 
actions  by  Federal.  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(1)  requires  Federal 
agencies  to  use  their  authorities  to 
further  the  purposes  of  the  Act  by 
carrying  out  programs  for  listed  species. 
Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species.  If  a  Federal 
action  may  affect  a  Hsted  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  agencies  expected  to  have 
involvement  with  the  Laguna 
Mountains  skipper  and  the  quino 
checkerspot  include  the  USFS  and  BLM 
due  to  the  presence  of  habitat  and 
populations  within  their  jurisdiction. 
The  Laguna  Mountains  skipper  occurs 
on  private  and  State-owned  land  as  well 
as  USFS  lands.  The  quino  checkerspot 
mostly  occurs  on  privately  owned  lands 
with  Uttle  or  no  Federal  involvement, 
although  the  BLM  owns  a  portion  of  one 
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site.  The  USPS  is  currently  conferencing 
with  the  Service  under  section  7  of  the 
Act  in  order  to  address  grazing  impacts 
within  the  Cleveland  National  Forest  on 
both  the  Laguna  Mountains  skipper  and 
quino  checkerspot. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill  trap,  capture, 
collect,  or  to  attempt  any  of  these), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  m  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver.  carr\',  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  applv 
to  agents  of  the  Service  and  State 
conservation  agencies 

It  is  the  policy  of  the  Service 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34272).  to  identify 
to  the  maximum  e.xtent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  a  listing  on  proposed  and  ongoing 
activities  within  a  species'  range  The 
Service  is  currently  coordinating  with 
the  USFS  regarding  activities  on  lands 
under  their  jurisdiction  that  may  affect 
the  taxa  in  this  rule.  Activities  that  the 
Sen,'ice  beheves  could  potentially  harm 
the  Laguna  Mountains  skipper  e-  "i  the 
quino  checkerspot  and  result  in  take 
include,  but  are  not  limited  to: 

(1)  Unauthorized  handling  or 
collecting  of  the  taxa; 

(2)  Unauthorized  destruction/ 
alteration  of  their  habitat,  including 
unauthorized  livestock  grazing: 

(3)  Unauthorized  pesticide 
applications  in  violation  of  label 
restrictions. 

Activities  that  the  Service  believes  are 
unlikely  to  result  in  a  violation  of 
section  9  are: 

(1)  Possession,  deliverv'.  or  m.ovement, 
including  interstate  transport  and 
import  into  or  export  from  the  United 
States,  involving  no  commercial 
activity,  dead  specimens  of  these  taxa 
that  were  collected  prior  to  the  date  of 
publication  in  the  Federal  Register  of 


the  final  regulation  adding  these  taxa  to 
the  list  of  endangered  species; 

(2)  Roadkills  or  injuries  by  vehicles 
on  designated  public  roads; 

(3)  Normal,  authorized  recreational 
activities  in  designated  campsites  and 
on  authorized  trails. 

Questions  as  to  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the 
Service's  Carlsbad  Field  Office  (see 
ADDRESSES  section) 

Permits  may  be  issued  to  carrv  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  such  permits  are 
at  50  CFR  17.22  and  17.23.  Such  permits 
are  available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activ■'i^'s.  Requests  for  copies  of  the 
regulations  on  listed  wildlife  and  plants 
and  inquiries  on  prohibitions  and 
permits  should  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service.  Ecological 
Services — Endangered  Species  Permits. 
911  NE  11th  Avenue.  Portland,  Oregon 
97232-4181  (telephone  503/231-6241: 
facsimile  503/231-6243). 

Where  applicable,  the  Ser\  ice  is 
encouraging  private  landowners  to 
include  the  Laguna  Mountains  skipper 
and  the  quino  checkerspot  butterflies  in 
habitat  conser\'ation  plans  developed  as 
part  of  applications  for  incidental  take 
permits.  To  date,  one  plan  has  included 
the  quino  checkerspot  in  the  Central 
and  Coastal  Subregion  of  Orange 
County. 

Reasons  for  Effective  Date 

The  Service  is  concerned  that 
issuance  of  a  final  rule  for  these  animals 
that  is  not  effective  immediately  upon 
publication  will  result  in  greatly^ 
intensified  levels  of  collecting  and 
commercial  trade  of  the  Laguna 
Mountains  skipper  and  particularlv  the 
quino  checkerspot  (see  Factor  B  above). 
In  addition,  any  delay  in  the  effective 
date  of  this  rule  provides  an  opportunity 
for  vandalism  b_\  persons  not  wanting 
endangered  species  on  their  property. 
Because  of  the  immediate  threat  posed 
by  these  activities,  the  Service  finds  that 
good  cau.se  exists  for  this  rule  to  take 
effect  immediately  upon  publication  in 
accordance  with  5  U.S.C.  553(d)(3) 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 


.Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  AcX  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4la)  of  the 
Endangered  Species  .Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 

regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subiect  to  review  by  the  Office  of 
Managment  and  Budget  under  Executive 
Order  12866. 

References  Cited 

.A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Carlsbad  Field  Office  (see 
ADDRESSES  section). 

Author 

The  primary  author  of  this  final  rule 

is  Marjorie  Nelson  of  the  Carlsbad  Field 
Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 

Transportation 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART1 7— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407:  16  U.S.C. 
1531-1544:  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  3500:  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  INSECTS,  to  the  List  of 
Endangered  and  Threatened  Wildlife,  to 

read  as  follows- 


§17.11 
wildlife 


Endangered  and  threatened 


(h)*  *  * 
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Species 


Common  name  Scientific  riame 


Vertebrate  popu-  r  ♦     i 

Historic  range  lation  where  endan-      Status      When  listed         .™^'  Special 


gered  or  threatened 


habitat 


rules 


Insects 


Butterfly,  quino 
checkerspot 


Euphydryas  editna        U.S.A.  (CA),  Mexico      NA 

Quino. 


604 


NA 


NA 


Skipper,  Laguna 
Mountains 


°yrgus  ruralis 
iagunae 


U.S.A.  (CA)   NA 


604 


NA 


NA 


Dated    Deceniber  J4,  1  J  i6 
John  G.  Rogers, 

Acting  Director.  Fn-h  nnd  Wildlife  Service. 
!FR  Doc.  97-1111  Filed  1-15-97,  8:45  dm) 
BtLLlNG  CODE  431&-55-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
njles. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  844 
RIN  3206-AH68 

Revised  Application  Procedures  for 
Disability  Retirement  Under  CSRS  and 
FERS 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
regulations  to  establish  uniformity  in 
the  application  procedures  for  disability 
retirement  under  the  Civil  Service 
Retirement  System  (CSRS)  and  the 
Federal  Employees  Retirement  System 
(FERS).  The  regulations  would  allow 
employees  to  meet  the  filing  deadline 
for  disability  retirement  by  submitting 
applications  directly  to  their  former 
employing  agency  or  to  OPM  within  1 
year  after  separation. 
DATES:  Comments  must  be  received  on 
or  before  March  17.  1997. 
ADDRESSES:  Send  comments  to  John  E 
Landers,  Chief.  Retirement  Policy 
Division:  Retirement  and  Insurance 
Service;  Office  of  Personnel 
Management;  P.O.  Bo,x  57;  Washington. 
DC  20044;  or  deliver  to  OPM,  Room 
4351.  1900  E  Street.  N\V..  \Vn,';hington 
DC.  Comments  may  also  be  submitted 
by  electronic  mail  to  coniboxiSopm.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Girouard,  (202)  606-0299 
SUPPLEMENTARY  INFORMATION:  Section 
8337(b)  of  title  5,  United  States  Code 
establishes  the  legal  rf'quirements  for 
applying  for  disability  retirement  under 
the  Civil  Service  Retirement  Svstem 
(CSRS),  while  section  8453  of  title  5 
establishes  the  application  requirements 
for  disability  retirement  under  the 
Federal  Employees  Retirement  Svstem 
(FERS).  Both  laws  state  that  a  disability 
retirement  claim  mav  be  allowed  onlv  if 
the  "application  is  filed  with  the  Office 
lof  Personnel  Management  1  before  the 
employee  or  Member  is  separated  from 


the  sen'ice  or  within  1  vear  thereafter." 
Both  the  CSRS  and  FERS  law^s  allow 
extension  of  the  time  limit  onlv  in  cases 
involving  the  employee's  mental 
incompetence. 

Office  of  Personnel  Management 
(OPM)  regulations  implementing  these 
provisions  of  law  are  found  at  sections 
831.1204  (for  CSRS)  and  844.201  (for 
FERS)  of  Title  5,  Code  of  Federal 
Regulations.  The  CSRS  regulation 
requires  an  employee  who  is  retiring  on 
disability  to  file  an  application  with 
OPM  before  separating  from  service,  or 
within  1  year  after  separating.  The  FERS 
regulation  requires  an  employee  retiring 
on  disability  to  file  an  application  with 
his  or  her  employing  agencv  before 
separating  from  service,  or  to  file  the 
application  with  OPM  within  1  vear 
after  departing. 

The  proposed  revision  of  these  two 
sections  will  allow  OPM  to  accept  a 
CSRS  or  FERS  disability  application 
filed  with  an  employee's  agency  prior  to 
separation,  or  with  either  the  former 
employing  agency  or  OPM  within  1  vear 
after  separation.  This  revision  is  a 
delegation  of  authority  by  the  Director 
of  OPM  under  section  1104(a)(2)  of  title 
5.  United  States  Code,  allowing  an 
agency's  receipt  of  a  disability 
regulation  to  satisfy  the  filing 
requirement  in  the  law. 

Under  the  current  rule,  an  application 
filed  with  the  employing  agencv  is  not 
acceptable  unless  the  agency  forwards  it 
to  OPM  in  time  to  meet  the  1-year  filing 
deadline.  Our  proposed  change  will 
protect  applicants  who  submit  their 
applications  to  their  employing  agencv 
within  a  year  after  separation.  OPM 
instructions  will  require  agencies  to 
forward  disability  applications 
promptly  to  OPM  for  consideration. 

In  addition,  we  propose  revising 
sections  831.1204  and  844,201  of  Title 
5.  Code  of  Federal  Regulations  to  bring 
the  CSRS  and  FERS  disability 
application  filing  requirements  into 
conformity  with  each  other,  as  regards 
OFM-prescribed  disability  retireirnTii 
forms  and  informal  filings.  The 
proposed  regulations  includes  a 
standard  for  determining  the  date  of 
filing,  which  parallels  the  standard  in 
regulations  of  the  I'nited  States  Merit 
Systems  Protection  Board  at  5  CFR 
45  1201.4(1). 

Finally,  we  propose  revising  Section 
844.201((;)  of  Title  5.  United  States  Code 
to  clarify  that  in  FERS.  as  in  CSRS,  an 


agency  may  consider  the  existence  of  a 
pending  disability  retirement 
application  when  deciding  whether  and 
when  to  take  other  personnel  actions, 
but  is  not  required  to  delav  taking  anv 
appropriate  personnel  action. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  yvill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  onlv  affect 
retirement  and  insurance  benefits  of 
retired  Government  employees  and  their 
survivors. 

List  of  Subjects  in  Parts  831  and  844 

Administrative  practice  and 
procedure.  Air  traffic  controllers. 
Alimony.  Claims.  Disability  benefits, 
Firefighters.  Government  employees, 
Income  taxes.  Intergovernmental 
relations.  Law  enforcement  officers. 
Pensions,  Retirement. 

r.S  Offirp  (if  Ppfsonnel  .Management, 
lames  B.  King, 

DiiTctcir 

Accordingly .  OPM  proposes  to  amend 
5  CFR  parts  831  and  844  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
is  revised  to  read  as  follows 

Authority:  5  U.S.C.  8347;  §  831.102  also 
issued  under  5  U.S.C.  8334:  §831.106  also 
issued  under  5  U.S.C.  552a:  §831.108  also 
issued  under  5  U.S.C  8336  {d)(2); 
4;  831  201(b)(6)  also  issued  under  5  U.S.C. 
7701(b)(2);  §831.204  also  issued  under 
section  102(e)  i)f  the  District  of  Columbia 
Financial  Responsibility  and  Management 
.•\ssistance  Act  of  1995.  Pub,  L.  104-8.  109 
Stat.  102.  as  amended  bv  section  153  of  Pub. 
L  104-134,  110  Stat.  1321;  §831.303  also 
issued  under  5  U.S.C.  8334(d)(2);  §831.502 
also  issued  under  5  U.S.C.  8337;  §  831.502 
also  issued  under  section  1(3),  E.O.  11228.  3 
CFR  1964-1965  Comp.;§  831.663  also  issued 
under  5  US.C.  8339  (j)  and  (k)(2);  §§831.663 
and  831.664  also  issued  under  section 
1 1004(c)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  Pub,  L  103-66, 
107  Stat,  410:  §831.682  also  issued  under 
section  201(d)  of  the  Federal  Employees 
Benefits  Improvement  Act  of  1986  Pub.  L. 
99-251.  100  Stat,  23;  §831.1204  also  issued 
under  5  U.S.C  1104;  subpart  S  also  issued 
under  5  LI.S.C  8345(k):  subpart  \'  also  issued 
under  5  L'.S.C.  8343a  and  section  6001  of  the 
Omnibus  Budget  Reconciliation  Act  of  1987, 
Pub.  L.  100-203.  101  Stat.  1330-275: 
§  831.2203  also  issued  under  section 
7001(a)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L  101-508. 
104  Stat.  1388-328. 
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Subpart  L — Disability  Retirement 

2.  Section  831.1204  is  revised  to  read 
as  follows: 

§831.1204    Filing  disability  retirement 
applications:  General. 

(a)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  an  application 
for  disability  retirement  is  timelv  onlv  if 
it  is  filed  with  the  employing  agency 
before  the  employee  or  Member 
separates  from  service,  or  with  the 
employing  agency  or  0PM  within  1  year 
thereafter 

(b)  An  application  for  disability 
retirement  that  is  filed  with  0PM  or  an 
employing  agency  by  personal  deliven,- 
is  considered  filed  on  the  date  on  which 
0PM  or  the  employing  agency  receives 
it  The  date  of  filing  by  facsimile  is  the 
date  of  the  facsimile  The  date  of  filing 
by  mail  is  determined  by  the  postmark 
date:  if  no  legible  postmark  date  appears 
on  the  mailing,  the  application  is 
presumed  to  have  been  mailed  5  days 
before  its  receipt,  e.xcluding  days  on 
which  the  receiving  office  is  closed  for 
business.  The  date  of  filing  by 
commercial  overnight  delivery  is  the 
date  the  application  is  given  to  the 
overnight  delivery  service. 

(c)  .An  application  for  disability 
retirement  that  is  filed  with  OPM  or  the 
applicant's  former  employing  agency 
within  1  year  after  the  employee's 
separation,  and  that  is  incompletely 
executed  or  submitted  in  a  letter  or 
other  form  not  prescribed  by  OPM.  is 
deemed  timely  filed.  OPM  will  not 
adjudicate  the  application  or  make 
payment  until  the  application  is  filed  on 
a  form  prescribed  by  OPM. 

(d)  OPM  may  waive  the  1-vear  time 
limit  if  the  employee  or  Member  is 
mentalh  incompetent  on  the  date  of 
separation  or  within  1  year  thereafter,  in 
which  case  the  individual  or  his  or  her 
representative  mu.st  file  the  application 
with  the  former  employing  agency  or 
OPM  within  1  year  after  the  date  the 
individual  regains  competency  or  a 
court  appoints  a  fiduciary,  whichever  is 
earlier 

(el  .^n  agency  may  consider  the 
existence  of  a  pending  disability 
retirement  application  when  deciding 
whether  and  when  to  take  other 
personnel  actions.  An  employee's  filing 
for  disability  retirement  does  not  require 
the  agency  to  delay  any  appropriate 
personnel  action. 

PART  844— FEDERAL  EMPLOYEES' 
RETIREMENT  SYSTEM-DISABILITY 
RETIREMENT 

3  The  authority  citation  for  part  844 
is  revised  to  read  as  follows: 


Authority:  5  U.S.C.  8461;  §844.201  also 
issued  under  5  U.S.C  1104 

Subpart  A— General  Provisions 

4.  In  section  844.201.  paragraphs  (a) 
and  (c)  are  revised  to  read  as  follows: 

§344.201     General  requirements. 

(a)(1)  Except  as  provided  \n 
paragraphs  (a)(3)  and  (a)(4)  of  this 
section,  an  application  for  disability 
retirement  is  timely  only  if  it  is  filed 
with  the  employing  agency  before  the 
employee  or  Member  separates  from 
service,  or  with  the  employing  agency  or 
OPM  within  1  year  thereafter 

(2)  An  application  for  disability 
retirement  that  is  filed  with  OPM  or  an 
employing  agency  by  personal  delivery 
is  considered  filed  on  the  date  on  which 
OPM  or  the  employing  agency  receives 
it.  The  date  of  filing  by  facsimile  is  the 
date  of  the  facsimile.  "The  date  of  filing 
by  mail  is  determined  bv  the  postmark 
date;  if  no  legible  postmark  date  appears 
on  the  mailing,  the  application  is 
presumed  to  have  been  mailed  5  days 
before  its  receipt,  excluding  days  on 
which  OPM  or  the  employing  agency,  as 
appropriate,  is  closed  for  business.  The 
date  of  filing  by  commercial  overnight 
delivery  is  the  date  application  is  given 
to  the  overnight  delivery  service. 

(3)  An  application  for  disability 
retirement  that  is  filed  with  OPM  or  the 
applicant's  former  employing  agency 
within  1  year  after  the  emplovee's 
separation,  and  that  is  incompletely 
executed  or  submitted  in  a  letter  or 
other  form  not  prescribed  bv  OPM.  is 
deemed  timely  filed.  OPM  will  not 
adjudicate  the  application  or  make 
payment  until  the  application  is  filed  on 
a  form  prescribed  by  OPM. 

(4)  OPM  may  waive  the  1-year  time 
limit  if  the  employee  or  Member  is 
mentally  incompetent  on  the  date  of 
separation  or  within  1  year  thereafter,  in 
which  case  the  individual  or  his  or  her 
representative  must  file  the  application 
with  the  former  employing  agency  or 
OPM  within  1  year  after  the  date  the 
individual  regains  competency  or  a 
court  appoints  a  fiduciary,  whichever  is 
earher. 

•         *         »         *         « 

(c)  An  agency  may  consider  the 
existence  of  a  pending  disability 
retirement  application  when  deciding 
whether  and  when  to  take  other 
personnel  actions.  An  emplovee's  filing 
for  disability  retirement  does  not  require 
the  agency  to  delay  any  appropriate 
personnel  action. 

[FR  Doc.  97-1106  Filed  1-15-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doclcet  No.  96-NM-269-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Fol(ker 
Model  F28  Mark  0100  and  0070  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Fokker 
Model  F28  Mark  0100  and  0070  series 
airplanes,  that  currently  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  include  information  that  will 
enable  the  flightcrew  to  identify  failures 
of  the  emergency  direct  current  (DC)/ 
alternating  current  (AC)  bus  power 
supply  and  to  take  appropriate 
corrective  actions.  That  AD  was 
prompted  by  one  report  indicating  that 
a  diode  failed,  which  resulted  in  battery 
drain  and  loss  of  the  emergency  DC  bus 
power  supply;  and  another  report 
indicating  that  the  circuit  breaker  of  the 
transformer  rectifier  unit  No.  3  tripped, 
which  resulted  in  the  loss  of  the 
emergency  DC/ AC  bus  power  supply. 
This  action  would  require  a  new 
terminating  modification  for  the  existing 
AFM  revisions.  This  action  would  also 
require  a  new  AFM  revision  to  inform 
the  flightcrew  that,  under  certain 
conditions,  an  "EMER  DC  BUS" 
warning  on  the  multi-function  display 
unit  (MFDU)  will  occur,  and  to  take 
appropriate  corrective  actions.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failures  of  the 
emergency  DC/ AC  bus  power  supply, 
which  could  reduce  the  ability  of  the 
flightcrew  to  control  the  airplane. 
DATES:  Comments  must  be  received  by 
February  25, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention;  Rules  Docket  No.  96-NM- 
269-AD,  1601  Lind  Avenue.  S\V.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and 
3:00  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

The  ser\'ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Service  B.V..  Technical  Support 
Department.  P.O.  Box  75047,  1117  ZN 
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Schipol  Airport,  The  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-269-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-269-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  October  4,  1995,  the  FAA  issued 
AD  95-21-10,  amendment  39-9396  (60 
FR  53110,  October  12,  1995),  applicable 
to  all  Fokker  Model  F28  Mark  0100  and 
0070  series  airplanes.  That  AD  requires 
revising  the  Abnormal  and  Normal 
Procedures  Sections  of  the  FAA- 
approved  Airplane  FUght  Manual 


(AFM)  to  include  information  that  will 
enable  the  flightcrew  to  identify  failures 
of  the  emergency  direct  current  (DC)/ 
alternating  current  (AC)  bus  power 
supply  and  to  take  appropriate 
corrective  actions.  That  action  was 
prompted  by  one  report  indicating  that 
a  diode  failed,  which  resulted  in  battery 
drain  and  loss  of  the  emergency  DC  bus 
power  supply;  and  another  report 
indicating  that  the  circuit  breaker  of  the 
transformer  rectifier  unit  No.  3  tripped, 
which  resulted  in  the  loss  of  the 
emergency  DC/AC  bus  power  supply. 
The  requirements  of  that  AD  are 
intended  to  ensure  that  the  flightcrew  is 
advised  of  the  potential  hazard  related 
to  failures  of  the  emergency  bus  power 
supply,  and  the  procedures  necessary  to 
address  it. 

In  the  preamble  to  AD  95-21-10,  the 
FA.\  specified  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  the  manufacturer  was 
developing  a  modification  to  positively 
address  the  unsafe  condition.  The  FAA 
indicated  that  it  may  consider  further 
rulemaking  once  the  modification  was 
developed,  approved,  and  available.  The 
manufacturer  now  has  developed  such  a 
modification,  and  the  FAA  has 
determined  that  further  rulemaking 
action  is  necessary;  this  proposed  AD 
follows  from  that  determination. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  Fokker 
has  issued  Service  Bulletin  SBFl 00-24- 
032,  dated  September  12.  1996,  which 
describes  procedures  for  modification  of 
the  DC  bus  transfer  system.  For  certain 
airplanes,  the  modification  involves 
removal  of  diode  CR3;  replacement  of 
the  DC  bus  1  circuit  breaker  and  TRU 
3  circuit  breaker  of  the  DC  emergency 
bus  supply,  and  replacement  of  the 
essential  circuit  breaker  of  the  AC  bus 
supply.  The  modification  also  involves 
replacement  of  the  two  batten,'  power 
contactors  (BPC)  with  a  single  BPC  and 
addition  of  a  control  relay  to  the  EXI 
emergency  bus  system.  For  all  airplanes, 
the  modification  involves  alteration  of 
the  wiring  to  detect  a  batten*'  drain.  The 
modification  will  improve  the  switching 
logic  of  the  emergency  DC  bus. 
Accomplishment  of  this  modification 
would  eliminate  the  need  for  the  AFM 
revisions  required  by  AD  95-21-10. 

In  addition,  Fokker  has  developed 
procedural  information,  for  inclusion  in 
the  Abnormal  Procedures  Sjption  of  the 
AFM  for  the  affected  airplanes,  to 
inform  the  flightcrew  that  an  "EMER  DC 
BUS"  warning  on  the  multi-function 
display  unit  (MFDU)  will  occur  when 
the  emergency  IX!  bus  is  transferred  to 
battery  power,  and  to  take  appropriate 
corrective  actions. 


AccompUshment  of  the  modification 
and  the  new  AFM  revision  will 
positively  address  the  unsafe  condition 
identified  as  failures  of  the  emergency 
DC/AC  bus  power  supply,  which  could 
lead  to  loss  of  on-side  displays, 
autopilot,  pressure  control,  and  all 
communications;  this  situation  could 
reduce  the  ability  of  the  flightcrew  to 
control  the  airplane. 

The  Rijksluchtvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 
the  Netherlands,  classified  these  ser%ice 
bulletins  and  the  AFM  revision  as 
mandatory^  and  issued  Netherlands 
airworthiness  directive  (BLA)  1995- 
089/4  (A),  dated  September  30.  1996,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

FAA's  Conclusions 

These  airplanes  are  manufactured  in 
the  Netherlands  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  F\.\  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessar\' 
for  products  of  this  type  design  that  are 
certificated  for  c  >eration  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  Mkely  to  exist  or 
develop  on  othe   airplanes  of  the  same 
type  design  registered  in  the  L'nited 
States,  the  proposed  AD  would 
supersede  AD  95-21-10.  It  would 
continue  to  require  revising  the 
Abnormal  and  N   rmai  Procedures 
Sections  of  the  FAA-approved  Af^  to 
include  informa'  Dn  that  will  enable  the 
flightcrew  to  identify  failures  of  the 
emergency  DC/.^C  bus  power  supply 
and  to  take  appropriate  corrective 
actions.  Howeve'-  the  proposed  .^D  also 
would  require  modification  of  the  DC 
bus  transfer  system,  which  would 
terminate  the  existing  requirements  for 
the  .^FM  revisions.  The  modification 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Following  accomplishment  of  the 
modification,  the  proposed  AD  also 
would  require  revising  the  Abnormal 
Procedures  Section  of  the  AFM  to 
inform  the  flightcrew  that  an  "EMER  DC 
BUS"  warning  on  the  multi-function 
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display  unit  (MFDC)  will  occur  when 
the  emergency  DC  bus  is  transferred  to 
battery  puwer,  and  to  take  appropriate 
corret;tive  actions. 

Cost  Impact 

There  are  approximately  132  Fokker 
Model  F28  Mark  0100  and  007U  series 
airplanes  of  U.S.  registrv  that  would  be 
affected  by  this  proposed  .AD. 

The  actions  that  are  currently 
required  by  .AD  95-21-10,  and  retained 
in  this  proposed  .AD.  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  SfiO  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $7,920,  or  560  per 
airplane. 

The  modification  of  the  DC  bus 
transfer  system  that  is  proposed  in  this 
new  AD  would  take  approximately  17 
(Part  1)  or  5  (Part  2)  work  hours  per 
airplane  to  accomplish,  nt  an  average 
labor  rate  of  $60  per  work  hour.  The 
co.st  of  required  parts  could  range  from 
$160  to  as  much  as  $2,360  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  bv  this  AD 
on  U.S.  operators  is  estimated  to  be 
between  S460  and  $3,380  per  airplane. 

The  ,AFM  revision  that  is  proposed  in 
this  new  ,AD  would  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  S60  per  work 
hour  Based  on  these  figures,  the  cost 
impact  of  the  WW  revision  proposed  by 
this  .AD  on  US  operators  is  estimated 
to  be  $7,920.  or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  propo.sed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  .AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is'determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  .Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  rfgulatorv  action" 
under  Executive  Order  128B6;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positi      or  negative, 
on  a  substantial  number      small  entities 
under  the  criteria  of  the      gulatorv 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9396  (60  FR 
53110,  October  12,  1995),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Fokker:  Docket  96-NM-269-AD.  Supersedes 
AD  95-21-10,  Amendmnnt  39-9,196 

Applicability:  All  Model  F28  Mark  0100 
and  0070  series  airplanes,  certificated  in  anv 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failures  of  the  emergency  DC/ 
AC  bus  power  supply,  which  could  reduce 
the  ability  of  the  flightcrew  to  control  the 
airplane,  accc^piish  the  following: 

RESTATEMENT  OF  ACTIONS  REQl  JIRED 
BY  AD  95-21-10,  AMENDMENT  39-9396 
Note  2:  For  Model  F28  Mark  0070  series 
airplanes,  on  which  the  procedures  specified 
in  Fokker  Service  Bulletins  SBFl 00-24-033 
and  SBFlOO-24-034  have  been 
accomplished,  the  AFM  revisions  required  by 


paragraphs  (a),  (b).  and  (c)  of  this  AD  mav  be 
removed  from  the  .AFM. 

Note  3:  For  Model  F28  Mark  0100  series 
airplanes,  on  which  the  procedures  specified 
in  Fokker  Service  Bulletin  SBFlOO-24-030 
have  not  been  accomplished,  or  on  which  the 
procedures  specified  in  Fokker  Service 
Bulletin  SBFlOO-24-033  have  been 
accomplished;  the  .AFM  revisions  required  bv 
paragraphs  (a),  (b).  and  (c)  of  this  AD  may  be' 
removed  from  the  .AFM. 

(a)  For  all  airplanes:  Within  7  davs  after 
October  27.  Ift95  (the  effective  date  of  AD 
95-21-10.  amendment  39-9396).  revise  the 
■Abnormal  Procedures  Section  of  the  F.AA- 
approved  .Airplane  Flight  Manual  (.AFM)  to 
include  the  following  statement.  This  mav  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

■"Section  4 — Abnormal  Procedures 

.Add  to  Sub-section  4.04 — Electrical  Power 

STANDBY  ANNUNCIATOR  PANEL  RED  AC 
SUPPLY  LIGHT  "ON" 

On  overhead  electrical  panel: 

GEN  LOAD CHECK 

•  If  all  generator  loads  are  approximately 
zero: 

LOSS  OF  AC  SI  'PPLY 
PROCEDURE APPLY 

•  If  not  all  generator  loads  are 
approximately  zero: 

DC  EMER  BLS  SUPPLY  TRU3 

CIRCUIT  BREAKER CHECK 

•  If  circuit  breaker  has  tripped: 
DC  EMER  BUS  SUPPLY  TRU3 

CI RCi: IT  BREAKER RESET 

•  If  reset  is  unsuccessful: 

L  and  R  AUDIO ALTN 

Anticipate  the  effects  of  an  eventual  EMER 
DC  BUS  failure,  see  EMER  DC  BUS  FAULT 
procedure 

•  If  circuit  breaker  has  not  tripped: 

L  and  R  AUDIO ALTN 

Anticipate  the  effects  of  an  eventual  E.MER 
DC  Bl  S  failure,  see  EMER  DC  BUS  FAULT 
procedure." 

(b)  For  all  airplanes:  Within  7  da\'s  after 
October  27.  1995.  revise  the  .Normal 
Procedures  Section  of  the  FAA-approved 
AFM  to  include  the  following  statement.  This 
mav  be  accomplished  bv  inserting  a  copv  of 
this  AD  in  the  AFM 

"Section  5 — Normal  Procedures 

Insert  in  front  of  Sub-section  5.01.01— Take- 
off 

•  After  engine  start,  select  the  Standby 
Annunciator  Panel  (SAP)  backup  mode  ON 
via  the  BACKUP  p/b  at  the  SAP. 

•  Keep  the  SAP  in  the  backup  mode  for  the 
whole  duration  of  flight  until  engine 
shutdown. 

•  Monitor  the  S.AP. 

Note:  Failure  conditions  as  presented  on 
the  S.AP  bypass  the  Flight  Warning  Computer 
(FWC)  are  not  subject  to  alert  inhibition.  Be 
aware  that  the  red  LG  light  on  the  S.AP  will 
illuminHte  in  rase  one  or  both  thrustlever(s) 
are  below  the  minimum  take-off  position  and 
the  landing  gear  is  not  down." 

(c)  For  all  Model  F28  Mark  0070  series 
airplanes;  and  Model  F28  Mark  0100  series 
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airplanes,  in  pre-SBFlOO-24-009 
configuration  or  in  post  SBFl 00-24-030 
configuration:  Within  7  days  after  October 
27.  1995,  revise  the  Abnormal  Procedures 
Section  of  the  FA.^-approved  AFM  to  include 
the  following  statement.  This  raav  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Section  4 — Abnormal  Procedures 

.\dd  to  Sub-section  4.04 — Electrical  Power 
ERRATIC  ELECTRICAL  SYSTEM  BEHAVIOR 

In  case  of  continuous  rattling  sound, 
caused  by  the  fast  switching  of  relays  and 
accompanied  by  blanking  or  erratic  behavior 
of  the  three  displays  on  the  electric  panel: 

BATTERIES— SELECT  MOMENTARILY 

OFF,  THEN  ON 
AFFECTED  SYSTEMS— RESTORE  IF  REQD 

If  the  red  AC  SUPPLY  light  on  the  SAP 
comes  ON: 

SAP  RED  AC  SUPPLY  LIGHT  ON' 
PROCEDURE- APPLY ' 

NEW  ACTIONS  REQUIRED  BY  THIS  AD 

[d!  For  Model  F28  Mark  0070  and  0100 
series  airplanes,  as  listed  in  Fokker  Service 
Bulletin  SBFlOO-24-032.  dated  September 
12.  1996:  Within  12  months  after  the  effective 
date  of  this  AD.  modify  the  DC  bus  transfer 
system  in  accordance  with  Fokker  Service 
Bulletin  SBFl 00-24-03 2.  dated  September 
12.  1996.  Prior  to  further  flight  following 
accomplishment  of  this  modification, 
accomplish  paragraph  (e)  of  this  AD. 

Note  4;  For  Fokker  Mode!  F28  Mark  0070 
series  airplanes,  Fokker  Service  Bulletin 
SBFlOO-24-032  recommends  prior  or 
concurrent  accomplishment  of  the 
procedures  specified  in  Fokker  Service 
Bulletin  SBFl 00-24-034,  dated  October  17. 
1995.  or  Revision  1.  dated  September  12. 
1996  (which  is  currently  required  by  AD  96- 
26-03.  amendment  39-9866). 

(e)  Revise  the  Abnormal  Procedures 
Section  of  the  FAA-approved  AFM  to  include 
the  following  statement.  This  may  be 
accomplished  bv  inserting  a  copv  of  this  AD 
in  the  AFM 

"Section  4 — Abnormal  Procedures 

Sub-section  4.04  0.5 — Electrical  Power — Bus 
Equipment  List 

Insert  a  marker  D  in  each  Bus  Equipment 
List  table,  at  the  top  of  the  column  marked: 
EMERGENCY— DC. 

Add  the  following  note  at  the  beginning  of 
the  affected  sub-section: 

Note:  D  When  an  "EMER  DC  BUS"  fault 
is  presented  on  the  multi-function  display 
unit  (MFDU).  check  whether  the  electric 
panel  digital  readouts  are  operative 

•  If  operative,  the  EMER  DC  bus  is 
supplied  from  the  battery  chargers  via  the 
batteries  for  90  minutes  and  all  services 
connected  to  this  bus  will  remain  available. 
After  this  time  period,  batteries  will  start  to 
discharge  and  the  effects  of  an  EMER  DC  BUS 
fault  should  then  be  expected. 

•  If  inoperative,  continue  with  the  EMER 
DC  BUS  FAULT  procedure. 

At  the  bottom  of  each  succeeding  page  (Bus 
Equipment  List  table)  of  sub-section  4.04.05. 
make  a  clear  reference  to  the  note  marked  D 


located  at  the  beginning  of  sub-section 
4.04.05.  ■ 

(f]  Accomplishment  of  the  modification  in 
accordance  with  paragraph  (d)  of  this  AD 
constitutes  terminating  action  for  the 
requirements  of  paragraphs  (a),  (b),  and  (c)  of 
this  AD.  After  the  modification  has  been 
accomplished,  the  previously  required  .\FM 
revision  may  be  removed  from  the  .^FM. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  »ime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  .Manager.  .Manager, 
Standardization  Branch,  ANM-113,  F.AA. 
Transport  .Mrplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113" 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .■\D.  if  any.  mav  be 
obtained  from  the  Standardization  Branch 
ANM-113. 

(hi  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton.  Washington,  on  January 
9.  1997. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
|FR  Doc.  97-1029  Filed  1-15-97;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1210 

Multi-Purpose  Lighters;  Advance 
Notice  of  Proposed  Rulemaking; 
Request  for  Comments  and 
Information 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Commission  has  reason 
to  believe  that  unreasonable  risks  of 
injury  and  death  may  be  associated  with 
multi-purpose  lighters  that  r^n  be 
operated  by  children  under  age  5.  Multi- 
purpose lighters  are  butane-fueled 
lighters  with  an  extended  nozzle  from 
which  the  Dame  is  emitted.  These 
lighters  typically  are  used  to  light 
devices  such  as  charcoal  and  gas  grills 
and  fireplaces.  The  Commission  is 
aware  of  5  J  fires  from  January  1988 
through  October  1996  that  were  started 
by  children  imder  age  5  using  multi- 
purpose lighters.  These  fires  resulted  in 
10  deaths  and  24  injuries  This  advance 
notice  of  proposed  rulemaking 


("ANPR")  initiates  a  rulemaking 
proceeding  under  the  authority  of  the 
Consumer  Product  Safety  Act  CCPSA"). 
One  result  of  the  proceeding  could  be 
the  promulgation  of  a  rule  mandating 
performance  standards  for  the  child- 
resistance  of  the  operating  mechanism 
of  multi-purpose  lighters. 

The  Commission  solicits  written 
comments  from  interested  persons 
concerning  the  risks  of  injur\'  and  death 
associated  with  multi-purpose  lighters, 
the  regulaton,-  alternatives  discussed  in 
this  notice,  other  possible  means  to 
address  these  risks,  and  the  economic 
impacts  of  the  various  regulator^' 
alternatives  The  Commission  also 
invites  interested  persons  to  submit  an 
existing  standarr'   or  a  statemerK  of 
intent  to  modify  or  develop  a  volunlarv- 
standard,  to  address  the  risks  of  injury 
and  death  described  in  this  notice. 
DATES:  Written  comments  and 
submissions  in  response  to  this  notice 
must  be  received  bv  the  Commission  by 
March  17.  1997. 

ADDRESSES:  Comments  should  be 
mailed,  preferably  in  five  copies,  to  the 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission. 
Washington.  DC.  20207-0001.  or 
delivered  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission. 
Room  502,  4330  East-West  Highway. 
Bethesda.  Marvland:  telephone  (301) 
.504-0800.  Comments  should  be 
captioned  ".A.N'PR  for  Multi-Purpose 
Lighters." 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Jacobson.  Directorate  for 
Epidemiology  and  Health  Sciences. 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207;  telephone 
(301)  504-0477.  ext.  1206. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

-Multi-purpose  lighters  are  butane- 
filled  lighters  with  an  extended  nozzle, 
typically  4  to  8  inches  long,  from  which 
the  fiame  is  emitted.  The  long  nozzle 
allows  the  user  to  reach  hard-to-light 
places  and  also  keeps  the  user's  hand 
away  from  the  flames.  Multi-purpose 
lighters  are  usually  nonrefiUable.  The 
lighters  are  activated  bv  applving 
pressure  to  a  trigger  or  button 
mechanism,  which    utiates  fuel  flow 
and  causes  a  piezo-electric  spark.  Thev 
are  most  commonly  used  to  light 
charcoal  or  gas  grills  and  fireplaces.  The 
lighters  also  are  used  to  light  campfires, 
camp  stoves.  LP  gas  ranges  in 
recreational  vehicles,  and  pilot  lights  in 
household  gas  appliances.  Most  multi- 
purpose lighters  now  sold  include  some 
type  of  on/off  switch.  Usually,  this  is  a 
two-position  slider-type  switch  that 
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must  be  in  the  ON  position  before  the 
lighter  can  be  activated. 

On  July  12.  1993,  the  Commission 
published  a  consumer  product  safety 
standard  that  requires  disposable  and 
novelty  cigarette  lighters  to  have  a 
child-resistant  mechanism  that  makes 
the  lighters  difficult  for  children  under 
5  years  old  to  operate.  I  16CFR  1210. 
The  standard  excludes  lighters  that  are 
primarily  intended  for  igniting  materials 
other  than  cigarettes,  cigars,  and  pipes. 
Based  on  the  information  currently 
available  to  the  Commission,  multi- 
purpose lighters  are  not  primarily 
intended  for  igniting  tobacco,  and  thus 
are  not  subject  to  the  cigarette  lighter 
standard.  This  conclusion  could  change 
if  additional  information  shows  use  or 
distribution  patterns  demonstrating  an 
intent  for  ignition  of  tobacco  products. 

During  the  development  of  the 
cigarette  lighter  standard,  the 
Commission  was  not  aware  of  any  data 
indicating  that  multi-purpose  lighters 
presented  an  unreasonable  risk  of 
injury.  The  on/off  switch  currently 
provided  on  multi-purpose  lighters 
would  not  comply  with  the 
requirements  for  child-resistance  in  the 
cigarette  lighter  standard,  since  it  is  easy 
for  young  children  to  operate  and  does 
not  reset  to  the  OFF  position 
automatically  after  each  operation  of  the 
ignition  mechanism  of  the  lighter.  16 
CFR  1210. 3(b)(1) 

In  Februarv  1996.  Judy  L.  Can- 
petitioned  the  Commission  to  "initiate 
Rulemaking  Proceedings  to  amend  16 
CFR  1210  Safety  Standard  for  Cigarette 
Lighters  to  include  the  Scripto'^  Tokai 
Aim  n  Flame^w  disposable  butane 
multi-purpose'  lighter  within  the  scope 
of  that  standard  and  its  child  resistant 
performance  requirements."  The 
petitioner  provided  information  about 
eight  incidents  associated  with  the  Aim 
'n  Flame''^  lighter.  One  of  the  incidents 
involved  the  petitioner's  child. 
Information  about  the  other  incidents 
was  obtained  through  discover\  in  the 
petitioner's  Utigation  with  the  product's 
manufacturer. 

The  petitioner's  4-year-old  daughter 
was  burned  over  60  percent  of  her  body 
when  a  6-year-old  boy  triggered  the 
lighter  and  ignited  her  clothing.  The 
petitioner  stated  that  the  6-year-old 
child  was  at  a  3-  to  4-year-old 
developmental  level  due  to  Dovvtis 
Syndrome.  The  other  seven  incidents, 
all  involving  the  Scripto*  Tokai  Aim  'n 
""  Flame""^  hghter,  occurred  over  the  6- 
year  period  from  1988  through  1993.  In 
all,  the  eight  incidents  resulted  in 
property  damage,  burn  injuries  to  three 


'  58  FR  37554.  The  standard  became  effective  July 
12.  1994 


children  and  one  adult,  and  one  death. 
In  an  incident  where  a  4-year-old  child 
died,  the  fire  was  started  by  his  5-year- 
old  brother. 

The  petitioner  alleged  that  the  Aim  n 
Flame's""^  "gun-like  shape  and  trigger 
with  trigger  guard  makes  it  more 
attractive  than  a  cigarette  lighter  as  a 
play  object."  The  petitioner  highlighted 
information  in  four  of  the  incidents 
provided  with  the  petition  that 
referenced  the  "gun-like"  nature  of  the 
lighter.  The  petitioner  also  alleged  that 
repeated  operation  of  the  trigger  will 
cause  the  on/off  switch  to  move  from 
the  OFF  position  to  the  ON  position  and 
that  the  on/off  switch  is  easier  to 
disengage  than  to  engage. 

On  May  7,  1996  (61  FR  20503),  the 
Commission  published  a  Federal 
Register  document  soliciting  comments 
on  topics  related  to  issues  raised  by  the 
petition.  The  Commission  received  a 
total  of  nine  comments,  including  four 
from  lighter  importers  and  one  from  the 
Lighter  Association.  Inc. 

B.  Incident  Data 

The  Commission's  staff  searched  all 
relevant  CPSC  data  bases  since  1985, 
when  multi-purpose  lighters  first 
entered  the  market,  to  identify  fires 
started  with  these  lighters  by  children 
under  5  years  old.  These  data  sources 
included  consumer  complaints, 
newspaper  clippings,  death  certificates, 
hospital  emergency-room-treated 
injuries,  and  investigation  reports.  All 
incidents  involving  fires  started  by 
children  under  five  that  were  submitted 
by  the  petitioner  or  by  persons 
commenting  on  the  May  7.  1996, 
Federal  Register  document  are  included 
in  the  analysis. 

The  Commission  knows  of  53 
reported  incidents  involving  fires 
started  with  multi-purpose  lighters  by 
children  under  age  5  from  January'  1988 
through  October  1996.  These  fires 
resulted  in  10  deaths  and  24  injuries. 
Although  many  of  the  reports  did  not 
indicate  the  amount  of  property  damage, 
12  reports  cited  property  damage  that 
exceeded  $50,000.  Two  additional 
incidents  involved  fires  started  by  older 
children  (ages  5  and  6)  with  Downs 
Syndrome,  a  condition  that  affects 
mental  development.  These  children, 
while  over  5  years  old.  might  have  been 
protected  by  a  child-resistant  lighter. 

Children  under  age  5  typically  are 
incapable  of  extinguishing  a  fire,  which 
puts  them  and  their  families  at  special 
risk  of  injury.  Almost  all  of  the  1 0 
fatalities  were  the  children  who  started 
the  fires.  At  least  3  of  the  24  injured 
persons  required  hospitalization  for 
treatment.  One  15-month-old  infant  was 
hospitalized  for  second  and  third  degree 


bums  over  80  percent  of  his  body,  after 
his  3-year-old  brother  ignited  the 
playpen  in  which  the  infant  was 
sleeping. 

Among  the  49  fires  where  the  sex  of 
the  fire  starter  was  known,  5  were  girls 
and  44  were  boys.  Many  of  the  children 
found  the  multi-purpose  lighters  in 
easily  accessible  locations,  such  as  on 
kitchen  counters  or  furniture  tops. 
Others,  however,  obtained  the  hghters 
from  more  inaccessible  locations,  such 
as  high  shelves  or  cabinets,  where 
parents  tried  to  hide  them.  Three 
investigation  reports  indicated  that  the 
children  involved  (ages  3  and  4) 
demonstrated  that  they  could  operate 
the  on/off  switch. 

Five  or  fewer  fires  from  young 
children  using  multi-purpose  lighters 
were  reported  each  year  from  1988 
through  1994.  In  1995,  however.  11  fires 
from  this  cause  were  reported;  these 
resulted  in  3  injuries  and  2  deaths. 
During  1996.  through  October,  22  such 
fires  have  resulted  in  15  injuries  and  4 
deaths.  And,  there  are  likely  additional 
fires,  deaths,  and  injuries  from  this 
cause,  since  some  multi-purpose  lighter 
fires  are  reported  only  as  "lighter"  fires. 
In  seven  incidents,  the  involvement  of 
a  multi-purpose  lighter  was  known  only 
because  there  was  a  follow-up 
investigation. 

The  apparent  increase  in  the  number 
of  fires  may  be  related,  in  part,  to  the 
increase  in  sales  of  multi-piu-pose 
lighters.  As  discussed  below,  there  were 
1  million  of  these  lighters  sold  in  1985. 
Since  then  sales  have  risen  steadily. 
Total  industry  sales  for  1995  were 
estimated  at  16  million  lighters. 

Given  the  relatively  limited  number  of 
known  incidents,  it  is  not  possible  to 
make  a  national  estimate  of  the  total 
number  of  fires  and  casualties  at  this 
time. 

C.  Market  Information 

The  Product 

The  consumer  type  of  multi-purpose 
fighter  is  sold  at  retail  for  $2.50  to  $8 
each,  with  an  average  retail  price  of 
about  $4.  Another  type  of  multi-purpose 
lighter  has  additional  features,  such  as 
refillable  fuel  chambers,  flexible 
extended  nozzles,  and  piezo-electric 
spark  mechanisms  powered  bv 
replaceable  batteries.  These  lighters 
retail  for  about  $40  and  are  most  likely 
to  be  used  in  commercial  applications, 
such  as  during  installation  or  repair  of 
gas  appUances.  This  lighter  may  not  be 
a  consumer  product  that  would  be 
subject  to  a  mandatory  standard. 

Manufacturers 

The  largest  marketer  of  multi-purpose 
lighters  is  Scriplo®  Tokai,  which 
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imports  its  lighters  from  Mexico.  The 
Pinkerton  Group  hic.  (Cricket®  Lighters) 
imports  its  lighters  from  the 
PhiHppines.  Both  of  these  firms  are 
members  of  the  Lighter  Association, 
Inc.,  a  trade  association  located  in 
Washington,  D.C.  About  a  dozen  other 
firms  market  multi-purpose  lighters 
under  private  labels.  All  of  these 
privately  labeled-lighters  are  produced 
by  two  Chinese  manufactiu^rs. 

Sales 

Multi-purpose  hghters  were 
introduced  to  the  U.S.  market  in  1985, 
and  about  1  million  units  were  sold  in 
the  first  year.  Since  198.5,  sales  have 
risen  steadily.  Scripto*  Tokai  estimated 
total  industrv'  sales  of  16  million  units 
for  1995.  Scripto*  Tokai  and  the  Lighter 
Association,  Inc.,  estimated  total 
industry  sales  in  excess  of  100  miUion 
units  since  their  introduction.  These 
industry  sources  expect  sales  of  multi- 
purpose lighters  to  continue  to  increase, 
at  the  rate  of  5-10  percent  annually,  for 
the  foreseeable  future.  For  1996,  sales 
are  projected  at  17  tu  18  miUion. 

Lighters  In  Use 

The  service  life  of  multi-purpose 
lighters  depends  on  how  thev  are  used. 
Lighters  used  seasonally  for  fireplaces 
or  for  camping  may  have  useful  lives  of 
two  years  or  more.  If  used  in  evervday 
applications,  the  useful  life  would  be 
similar  to  that  of  disposable  butane 
lighters — i.e.,  less  than  one  year.  Based 
on  an  average  useful  life  of  one  to  two 
years  and  a  linear  estimation  of  sales 
growth  from  1985  forward,  there  were 
an  estimated  23-36  million  multi- 
purpose lighters  available  for  use  at  the 
end  of  1995. 

Product  Substitutes 

Readily  available  substitutes  for 
multi-purpose  lighters  include  matches 
and  disposable  butane  lighters.  The 
closest  substitutes  are  probably  long- 
stem  matches,  sometimes  called 
fireplace  matches.  However,  fireplace 
matches  are  substantially  more  costly 
per  light  than  multi-purpose  lighters. 
These  matches  commonly  retail  for 
about  $5  for  a  box  of  50,  or  10  cents  per 
light  ($5/50  lights).  This  compares  to  an 
average  retail  price  of  S4  for  a  multi- 
purpose lighter,  or  0.4  cents  per  Ught 
($4/1000  lights).  Although  disposable 
butane  lighters  cost  less  per  light  than 
multi-purpose  hghters,  at  0.1  cents  per 
light  ($1/1000  lights),  they  do  not  have 
features  that  allow  the  user  to  reach 
hard-to- light  places  or  keep  the  user's 
hand  away  from  the  flames. 


Preliminary  Economic  Considerations 
Regarding  a  Child-Resistant  Mechanism 

The  Commission  knows  of  1 1  fires.  3 
injuries,  and  2  deaths  from  fires  started 
during  1995  associated  with  children 
under  age  5  using  muUi-purpose 
lighters.  These  incidents  had  an 
estimated  societal  cost  of  about  $10.3 
million.  If  there  were  fires  from  this 
cause  that  are  not  knowTi  to  the 
Commission,  the  actual  societal  cost, 
and  the  cost  per  lighter,  of  these  fires 
would  be  higher. 

It  is  unlikely  that  a  child-resistant 
feature  would  ehminate  all  fires  started 
by  young  children  with  multi-purpose 
lighters.  In  practice,  some  children 
would  likely  be  able  to  operate  even 
hghters  that  have  a  child-resistant 
mechanism. 

Several  factors  determine  the  range  of 
benefits  that  would  result  from 
including  a  child-resistant  feature  on 
multi-purpose  lighters.  One  important 
factor  IS  the  reduction  that  could  be 
achieved  in  the  ability  of  young 
children  to  start  fires  by  playing  with 
these  lighters.  This  reduction  would  be 
based  on  the  expected  imp'-ovemont  in 
the  child-resistance  of  multi-purpose 
lighters  caused  by  the  child-resistant 
feature.  By  applying  the  same 
methodology  the  Commission  used  to 
estimate  the  incident  reduction  for 
child-resistant  cigarette  lighters,  the 
Commission  preliminarily  estimates 
that  requiring  a  child-resistant  feature 
on  multi-purpose  hghters  would  reduce 
these  fire  incidents  by  between  73  and 
82  percent. 2 

Another  important  factor  in 
calculating  the  benefits  per  lighter  from 


■An  initial  estL-Tiate  oflhc  extent  to  wnjch  non- 
child-resistant  multi-purpose  lighters  mos  resist 
operation  by  young  children  can  be  calLuiattid  from 
tests  that  were  performed  with  ch:ldren  using  non 
child-resistant  disposable  cigarette  lighters.  That 
testing  showed  that  55  percent  of  children  were 
able  to  operate  non-child-resistant  "roll  and  press" 
Cigarette  lighters  ("baseline"  child-resistance  of  45 
percent),  and  84  percent  were  able  to  operate  non- 
child-resistant  "push-button"  (including  peizo- 
electric)  cigarette  lighters  (baseline  child-resistance 
of  16  pertenr'  Si.milar  tests  have  not  been 
performed  for  multi-purpose  lighters,  but  the 
Cximmission  assumes  for  present  purposes  that  the 
results  would  be  within  the  range  of  those  derived 
for  cigarette  lighters. 

The  minimum  percent  reduction  in  fires  and 
resulting  deaths  and  injuries  would  occur  if  all 
lighters  just  barely  pas."ied  at  the  specified  pass.'faii 
criteria,  which  for  cigarette  lighters  is  85  percent. 
The  minimum  percent  reduction  thus  is  calculated 
as  follows  %  reduction  =  |(%  pass/fail 
criteria!-  (%  ba.seline  CRj;  >  100  +  (100-% 
baseline  CR)  Therefore,  the  estimated  injury 
reduction  for  push-button  lighters  would  be  82 
percent  1(85-  16)(1001/(100  -  16)1.  The  estimated 
injury  reduction  for  roll-and-press  lighters  would  be 
73  percent  ((85  -  45|(100)/(100  -  45)1.  In  reality,  the 
child-resistance  performance  of  many  lighters  may 
be  substantially  better  than  the  pass/fail  criteria. 
Therefore,  the  actual  injury  and  death  reductions 
may  be  significantly  greater  than  estimated. 


a  child-resistant  requirement  for  multi- 
purpose lighters  is  the  useful  life  of 
such  lighters.  !f  multi-purpose  hghters 
have  a  1-year  useful  life,  then  there  were 
23  million  sucii  lighters  in  use  in  1995. 
And.  each  of  these  23  million  lighters 
had  an  expected  accident  cost  of  about 
$0.45  ($10,3  million  in  societal  costs  ^ 
23  million  lighters)  If  child-resistant 
multi-purpose  lighters  are  73  percent 
effective  in  reduci:  g  incidents,  the 
benefits  will  be  abjut  $0.33  per  lighter 
($0.45  in  accident  costs  «  73)  If  the 
lighters  are  82  percent  effective  in 
reducing  incidents,  the  benefits  will  be 
about  $0.37  per  lighter  ($0.45  in 
accident  costs  x  .82) 

If  these  lighters  have  a  2-\ear  useful 
life,  then  there  were  36  million  multi- 
purpose lighters  in  use.  And.  each 
lighter  had  an  expected  accident  cost  of 
about  $0.57  ($10  3  million  ^  36  million. 
for  each  of  2  years).  Lender  this  useful 
life  assumption,  the  benefits  will  be 
about  $0.42  per  lighter  that  is  73  percent 
effective  in  reducing  incidents  ($0.57  in 
accident  costs  «.   73),  and  about  $0.47 
per  lighter  that  is  82  percent  effective 
($0  57  in  accident  costs  x  82), 

Industry  sourc>  s  estimate  that  a  safety 
device  that  woui  j  comply  with  the 
requirements  of  the  cigarette  lighter 
standard  could  add  $0.20  to  $0.40  to  the 
retail  price  of  a  multi-purpose  lighter 
This  relatively  high  cost  is  attributed  to 
the  difticuhy  in  designing  a  safety 
feature  that  would  provide  enough  fuel 
to  allow  ignition  at  the  end  of  the 
nozzle. 

Thus,  the  preliminary'  estimate  of  the 
potential  lx>nefits,  using  1995  data,  are 
$0.33  to  $0.47  per  lighter,  compared  to 
the  estimated  costs,  noted  above,  of 
$0.20  to  $0,40  per  lighter.  ■ 

Incomplete  data  fur  1996  show  22 
fires,  15  injuries,  and  4  deaths,  for  a 
societal  cost  of  $20,5  million,  with  sales 
that  are  projected  at  17  to  18  million 
multi-purpose  lighters  Therefore,  the 
range  of  potentially  achievable  benefits 
per  lighter  based  on  the  reported  cases 
for  1996  through  October — using  the 
same  mefhodulogy  as  above,  including 
the  .73  to  82  range  of  injury-  reduction — 
would  be  $0,65  to  $0  93,  Additionally, 
it  is  likel)  that  national  estimates  of 
fires  and  casualties  would  be  still 
greater  than  the  number  of  incidents 
known  for  both  1995  and  1996.  And.  the 
lighters'  child-resistance  may 
substantially  exceed  the  standard's 
minimum  requirement  in  manv  cases. 
Thus,  the  potential  benefits  are  likely  to 
be  higher  than  estimated. 

The  costs  per  lighter  of  adding  child- 
resistance  to  all  multi-purpose  lighters 
produced  in  1996.  however,  would  be 
the  same  as  for  1995,  The  total  cost  for 
providing  the  feature  m  1996  would  be 
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only  5  to  10  percent  greater  than  in 
1995.  reflecting  the  increase  in  the 
number  of  lighters  produced.  Thus, 
using  1996  data,  benefits  would  likely 
far  exceed  costs. 

D.  Issues  Raised  by  the  Petitioner 

1.  /ssue:  Manufacturer's  Information. 
The  petitioner  stated  that  Scripto  * 
Tokai  Corporation  possessed  critical  fire 
and  injujy  data  concerning  multi- 
piupose  lighters  that  would  have  been 
useful  to  the  Commission  during 
development  of  the  Safety  Standard  for 
Cigarette  Lighters. 

Response:  Based  on  summary 
information  submitted  by  the  petitioner. 
Scripto  *  Tokai  was  aware  of  four  fires 
started  by  young  children  with  Aim  'n 
Flame  ^M  lighters  prior  to  publication  of 
the  Safety  Standard  for  Cigarette 
Lighters  on  )uly  12,  1993,  Two  of  these 
fires  resulted  in  bum  injuries,  and  two 
resulted  in  property  damage.  None  of 
the  incidents  involved  a  death.  The  fact 
that  Scripto  *  Tokai  did  not 
communicate  information  on  these 
incidents  to  the  Commission  at  that  time 
did  not  affect  the  Commission's 
decision  to  grant  Ms.  Carr's  petition  for 
multi-purpose  lighters. 

2.  Issue:  •'Gun-Like  "  Shape.  The 
petitioner  stated  that  the  .Mm  "n 
Flame's""^  "  'gun-like'  shape  and  trigger 
with  trigger  guard  makes  it  more 
attractive  than  a  cigarette  lighter  as  a 
play  object."  The  petitioner  highlights 
information  in  four  of  the  incidents 
provided  with  the  petition  that 
reference  the  "gun-like"  nature  of  the 
lighter. 

Response.  The  Commission's  human 
factors  experts  believe  that,  for  some 
children,  the  combination  of  the  "toy- 
like" shape  of  multi-purpose  lighters 
and  the  size  of  the  flame  could  enhance 
the  attractiveness  of  these  lighters  over 
ordinary  cigarette  lighters  or  matches. 

The  appeal  and  attractiveness  of  the 
Aim  'n  Flame^M  and  other  multi- 
purpose fighters  to  children  is  based,  in 
part,  on  the  fighters'  toy-like 
appearance.  Available  incident  data 
indicate  some  children  were  first 
attracted  to  the  product  because  of  its 
shape.  In  one  incident,  a  3-vear-old  boy 
saw  the  lighter  on  a  basement 
workbench  and  thought  it  was  a  toy 
gun.  His  mother  reported  the  child 
called  it  a  "trigger  gun.' 

In  addition  to  the  shape,  the  flame  of 
multi-purpose  lighters  is  also  an 
attractive  feature  to  children.  Children's 
curiosity  about  fire  is  a  normal  stage  in 
their  development.  Fire  appeals  to 
young  children  because  it  is  bright, 
warm,  and  exciting.  In  the  case  of  multi- 
purpose lighters,  the  flame  produced  is 
larger  than  those  of  ordinary  cigarette 


lighters.  This  may  heighten  the  multi- 
purpose lighter's  appeal  to  children. 

Tnus,  all  multi-purpose  lighters 
produce  a  flame  that  appeals  to 
children.  Furthermore,  multi-purpose 
lighters  other  than  the  particular  model 
addressed  by  the  petitioner  have  been 
involved  in  fire  incidents.  Accordingly, 
this  rulemaking  applies  to  all  multi- 
purpose lighters 

3.  Commenf.  On/ofT switch.  The 
petitioner  stated  that  Scripto  *•  Tokai  has 
not  notified  the  Commission  under 
Section  15(b)  of  the  Consumer  Product 
Safety  Act  ("CPSA")  that  the  Aim  'n 
Flame^^  contains  a  defect  that  could 
create  a  substantial  product  hazard.  The 
petitioner  alleged  that  repeated 
operation  of  the  trigger  will  cause  the 
on/off  switch  to  move  from  the  OFF 
position  to  the  ON  position  and  that  the 
on/off  switch  is  easier  to  disengage  than 
to  engage. 

Response:  The  issue  of  whether  the 
Aim  "n  Flame''''^  contains  a  defect 
because  of  these  aspects  of  the  on/off 
switch  will  be  considered  as  a  separate 
matter  by  the  Commission's  Office  of 
Compliance. 

E.  Comments  Received  in  Response  to 
the  .May  7,  1996,  Federal  Register 
Document 

The  Commission  received  nine 
comments  in  response  to  the  May  7, 
1996.  Federal  Register  document. 
Commenters  included:  lighter  importers 
Scripto*  Tokai,  Pinkerton  Group  Inc. 
(Cricket*).  Colibri  Corporation,  and 
Cafico  Brands.  Inc.;  the  Lighter 
Association,  Inc.;  Vinson  &  Elkins,  the 
petitioner's  attorneys;  Ms.  Diane  L. 
Denton,  the  petitioner  for  the  cigarette 
lighter  standard;  Mr.  Davis  S.  Carson,  an 
attorney;  and  Dr.  John  O.  Geremia,  a 
lighter  expert.  Copies  of  the  comments 
are  available  upon  request  from  the 
Office  of  the  Secretary. 

Scripto  ®  Tokai  and  Cricket  *,  both 
members  of  the  Lighter  Association. 
Inc.,  currently  import  multi-purpose 
lighters.  Mr.  Carson,  Ms.  Denton,  and 
Calico  Brands.  Inc.,  wrote  in  support  of 
including  multi-purpose  lighters  in  the 
current  standard.  The  Commission's 
responses  to  the  particular  comments 
are  given  below 

1.  Comment:  Incidents  Limited  to  One 
Product.  The  Pinkerton  Group,  Inc.. 
commented  that  the  incidents  appear  to 
be  limited  to  one  particular  product  on 
the  market  and  questioned  whether  a 
rulemaking  proceeding  for  all  multi- 
purpose lighters  was  warranted. 

Response:  One  manufacturer,  who 
represents  appro.ximately  90  percent  of 
U.S.  sales,  accounted  for  20  of  the  25 
fires  in  which  the  product  was 
identified.  The  other  5  fires  were 


associated  with  other  manufacturers' 
lighters,  establishing  that  the  incidents 
are  not  limited  to  one  product  alone. 

2.  Comment:  Risk  Associated  with 
Multi-Purpose  Lighters.  Scripto®  Tokai 
and  the  Lighter  Association,  Inc., 
commented  that  there  are  very  few  fire 
incidents  involving  multi-purpose 
lighters  relative  to  the  number  of  units 
sold,  and  that  these  lighters  present  an 
extremely  low  risk  compared  to  other 
open  flame  products. 

Response:  At  this  time,  fire  data 
involving  multi-purpose  lighters  are 
obtained  from  sources  that  cannot  be 
used  to  calculate  a  national  estimate  of 
the  fire  hazard  or  the  per-unit  risk 
associated  with  multi-purpose  lighters. 
Even  if  the  per-unit  risk  was  identical 
for  lighters,  matches,  and  multi-purpose 
lighters,  however,  there  would  be  many 
times  more  fires  with  matches  and 
lighters,  solely  because  of  the  larger 
number  of  these  products  in  use.  Yet.  it 
appears  that  there  may  be  a  reasonable 
cost-effective  standard  for  multi- 
purpose lighters  that  can  reduce  the  risk 
from  these  products. 

The  relative  risks  of  open-flame 
devices  are  discussed  in  the  response  to 
the  next  comment. 

3.  Comment:  Consumers  Will  Switch 
to  More  Dangerous  Matches.  Scripto® 
Tokai  states: 

some  consumers  are  switching  to  less  safe 
means  of  lighting  tobacco  products,  such  as 
matches.  *   *   *  [T)he  number  of  fires  started 
by  children  using  matches  has  not  declined 
and  in  fact  may  have  even  increased  since 
the  adoption  of  16  CFR.  Part  1210  (the  Safety 
Standard  for  Cigarette  Lighters).  *   *   *  More 
fires  are  started  each  year  by  children  playing 
with  matches  than  with  any  other  source. 

The  Lighter  Association,  Inc.  states, 
"[tjhe  difficulty  in  using  child-resistant 
multi-purpose  lighters  may  cause  some 
users  to  move  to  long  stem  matches." 

Response:  Current  data  do  not  support 
the  claim  that  more  fires  are  started  each 
year  by  children  with  matches  than  with 
any  other  source.  In  both  1993  and 
1994,  about  the  same  number  of  child- 
play  fires  involved  matches  and  lighters. 
In  1994,  the  most  recent  year  for  which 
fire  data  are  available,  matches  were 
involved  in  an  estimated  9,100  child- 
play  fires,  compared  to  10,600  for 
lighters. 

Because  matches  are  not  child- 
resistant,  there  is  no  reason  to  expect 
the  number  of  child-play  match  fires  to 
be  declining.  And,  the  Commission  is 
not  aware  of  any  data  that  indicate  that 
child-play  fires  have  increased.  As 
discussed  in  more  detail  below,  the 
available  data  (through  1994)  do  not 
allow  a  determination  of  whether  the 
number  of  child-play  match  fires  has 
increased  since  the  effective  date  of  the 
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Safety  Standard  for  Cigarette  Lighters — 
July  14,  1994. 

The  commenters  did  not  provide  any 
supporting  evidence  that  consumers  are 
switching  from  child-resistant  lighters 
to  matches.  Additionally,  non-child- 
resistant  cigarette  lighters  present  a 
greater  risk  than  matches.  A  CPSC  study 
conducted  in  the  late  1980's  used  the 
number  of  lighters  in  accessible 
locations  and  the  number  of  boxes  or 
books  of  matches  in  such  locations  as  a 
measure  of  exposure  to  the  products. 
The  study  found  that,  using  this 
measure  of  exposure,  lighters  were  1.4 
times  as  Ukely  as  matches  to  be 
involved  in  a  child-play  fire,  3.3  times 
as  likely  to  be  involved  in  a  child-play 
death,  and  3.9  times  as  likely  to  be 
involved  in  a  child-play  injury. 

The  Commission  is  finding  that 
recently  introduced  child-resistant 
lighters  are  easier  for  adults  to  use  than 
some  of  those  sold  when  the  rule  first 
took  effect.  Based  on  this  experience, 
the  Commission  beheves  that  child- 
resistant  mechanisms  for  multi-purpose 
lighters  can  be  designed  that  are  easy  for 
most  consumers  to  use.  In  addition, 
matches  are  a  less  convenient  and  more 
expensive  source  of  flame.  Accordingly, 
it  is  unlikely  that  many  consumers 
would  move  from  child-resistant  multi- 
purpose lighters  to  long-stem  matches. 

4.  Comment:  Requiring  Multi-Purpose 
Lighters  To  Be  Child-Resistant  May 
Create  Other  Hazards.  Scripto®  Tokai 
and  the  Lighter  Association,  Inc., 
commented  that  the  automatic  reset 
mechanism  required  for  child-resistant 
cigarette  lighters  could  be  unsafe  for 
multi-purpose  lighters.  The  piezo- 
electric technology  used  in  most  multi- 
purpose lighters  is  not  completely 
reliable  in  producing  a  flame  each  time 
it  is  activated.  These  commenters 
rontend  that  the  need  to  operate  the 
child-resistant  mechanism  after  each 
actuation  could  further  delay  ignition 
and  increase  the  potential  for  mini- 
explosion  or  flashback  fire  from 
accumulated  pressurized  gas. 

flesponse;  The  failure  of  piezo-electric 
mechanisms  to  Ught  after  each 
activation  creates  a  potential  for  "mini 
explosion"  or  "flashback  fire"  under 
certain  conditions.  The  probability  and 
severity  of  this  type  of  reaction  depends 
on  a  number  of  variables,  including 
whether  the  user  turns  the  gas  appliance 
on  before  obtaining  a  flame  from  the 
lighter  (which  seems  unnecessary  in  anv 
event),  the  length  of  time  the  gas  flows, 
and  the  air  circulation  in  the  area  where 
the  gas  is  to  be  ignited.  The  addition  of 
a  properly  designed  child-resistant 
feature  should  not  add  significantly  to 
the  delay  already  inherent  in  the  device. 
If  the  Commission  decides  to  develop  a 


rule  to  require  multi-purpose  lighters  to 
be  child-resistant,  this  issue  will  be 
carefully  evaluated. 

5.  Comment:  Easy  Operability  of 
Multi-Purpose  Lighters  by  Children. 
Diane  Denton,  who  in  April  1985 
petitioned  for  the  current  standard  on 
cigarette  lighters,  stated  that  multi- 
purpose hghters  are  easier  to  operate 
than  small,  more  common  lighters. 

Response:  While  there  are  no 
comparison  data  on  the  ease  of 
operability  between  these  types  of 
lighters,  available  incident  reports  show 
how  easy  it  is  for  young  children  to 
operate  multi-purpose  lighters,  most  of 
which  have  a  piezo-electric  mechanism. 
After  one  fire,  a  mother  found  that  both 
of  her  children,  ages  2  and  4.  could 
operate  the  fighter  with  little  difficulty. 
In  another  incident,  fire  investigators 
asked  a  3-year-old  to  demonstrate  how 
he  used  the  lighter.  The  child  svntched 
the  ON/OFF  switch  to  ON  and  pulled 
the  trigger  with  one  hand.  The  father 
said  the  ON/OFF  switch  was  similar  to 
that  on  some  of  his  son's  toys  and  the 
trigger  pull  action  was  similar  to  that  of 
toy  gims. 

Also,  among  various  types  of  non- 
child-resistant  fighters  tested  during  the 
development  of  the  cigarette  lighter 
standard,  the  piezo-electric  mechanism 
was  the  easiest  to  operate.  Forty-six  out 
of  50  (92  percent)  of  the  children  on  a 
test  panel  were  able  to  operate  the 
lighter.  Multi-purpose  lighters  can 
easily  be  operated  by  children  wth  one 
hand,  while  two  hands  are  required  for 
children  to  operate  most  disposable 
non-child-resistant  lighters. 

6.  Comment:  Accessibility  of  Multi- 
Purpose  Lighters  to  Children.  Scripto® 
Tokai  claims  that  multi-purpose  lighters 
are  less  accessible  to  children  than 
disposable  lighters  and  therefore,  do  not 
present  a  similar  risk.  According  to 
Scripto®  Tokai,  multi-purpose  lighters 
"are  typically  stored  away  in  the  same 
manner  as  tools  or  implements"  and 
"are  not  carried  in  a  pants  or  shirt 
pocket,  or  in  a  purse."  In  addition, 
Scripto®  Tokai  claims  that  multi- 
purpose lighters  cost  more  than 
disposable  fighters,  and  thus  are  "less 
likely  to  be  left  laying  around." 

Response:  In  the  available  reports  of 
fire  incidents,  children  found  the  multi- 
purpose lighters  in  a  variety  of 
locations,  some  easily  accessible  and 
others  less  accessible.  Multi-purpose 
lighters  are  sometimes  stored  in 
accessible  locations  convenient  to  their 
use.  For  e.xample.  a  2-year-oId  boy  was 
burned  with  a  multi-purpose  lighter  that 
he  took  off  a  hook  near  a  fireplace  in  his 
grandmother's  home. 

Storing  multi-purpose  lighters  in  the 
same  manner  as  tools  does  not 


necessarily  make  them  inaccessible  to 
children.  In  one  incident,  a  3-year-old 
boy  took  a  multi-purpose  lighter  out  of 
a  relative's  tool  box  and  hid  it  in  his  toy 
box.  Two  weeks  later  he  started  a  fire 
with  the  lighter  in  the  family's  fiving 
room.  Children  started  fires  with 
lighters  that  they  retrieved  from  kitchen 
cabinets,  the  top  of  microwave  ovens,  a 
6-foot-high  cabinet,  a  garage  shelf,  a 
bathroom  medicine  chest,  a  bookcase,  a 
bedroom  dresser,  a  basement 
workbench,  and  the  top  of  a  water 
heater  in  a  utility  closet. 

In  addition,  these  devices  are  not 
necessarily  "less  likely  to  be  left  laying 
around"  based  on  cost,  as  they  are  fairly 
inexpensive.  In  fad,  in  some  of  the 
incidents,  the  lighters  were  obtained 
free  as  part  of  a  cigarette  promotion. 
Further,  since  these  lighters  are  not 
commonly  carried  in  a  pocket  or  purse, 
they  are  fikely  to  be  in  their  normal 
storage  locations,  some  of  which,  as 
noted  above,  are  accessible  to  children. 

7.  Comment:  "False  Sense  of 
Security."  The  Lighter  Association.  Inc., 
commented  that  "there  is  always  the 
possibility  that  parents  and  caretakers 
will  be  more  careless  with  child- 
resistant  lighters,  erroneously  thinking 
them  child-proof"  Similarly,  Scripto® 
Tokai  stated  that  child-resistant  lighters 
"are  viewed  frequently  as  'childproof 
leading  parents  to  a  false  sense  of 
security." 

Response:  It  is  not  likely  that  the  issue 
of  a  "false  sense  of  security"  will 
prevent  the  expected  reduction  of  child- 
play  fires  started  with  multi-purpose 
lighters.  As  detailed  above,  multi- 
purpose lighters  are  currently  stored  in 
accessible  locations  convenient  to  their 
use.  Even  when  they  are  stored  out  of 
reach,  in  locations  considered 
inaccessible,  children  seek  them  out. 

The  same  argument  about  a  "false 
sense  of  security"  could  be  appfied  to 
child-resistant  packaging  used  for  drugs 
and  household  chemicals.  However,  an 
article  published  in  the  June  5,  1996, 
Journal  of  the  American  Medical 
Association.  "The  Safety  Effects  of 
Child-Resistant  Packaging  for  Oral 
Prescription  Drugs."  demonstrates  that 
child-resistant  packaging  has  reduced 
childhood  poisoning  from  oral 
prescription  drugs  for  children  under 
age  5  by  about  45  percent  since  1974, 
the  year  oral  prescription  drugs  became 
subject  to  the  child-resistant  packaging 
requirements. 

8.  Comment.  Education  and 
Supervision,  Scriptov*  Tokai 
commented  that  education  and 
supervision  are  the  'first  line  of 
defense"  in  lighter-related  fires.  They 
stated  that  parents  must  be  'repeatedly 
reminded  to  keep  fire  sources  out  of  the 
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reach  of  children,  and  never  leave  small 
children  unsupervised."  ScriptoiS)  Tokai 
further  said  warnings  and  labels  must  be 
used  "to  adequately  inform  consumers 
of  applicable  hazards  "  They  claim  that 
the  Commission  has  ignored 
educational  efforts  and  has  narrowly 
focused  on  product  design. 

Colibri  Corporation  recommended 
that  the  Commission  review  educational 
matenals  on  multi-purpose  lighters. 

Cahco  Brands.  Inc..  stated  that  they 
always  place  a  label  on  their  lighters 
and  lighter  packaging  warnmg  parents 
"to  keep  lighters  out  of  the  reach  of 
children."  However,  they  also 
acknowledge  that  they  are  aware  the 
warning  is  not  'foolproof  and  that 
child-resistance  is  also  necessary  "to 
further  protect  the  safety  of  our 
children." 

The  Lighter  Association,  Inc..  stated 
that  "ultimately  the  issue  of  fire  safety 
is  an  issue  of  parental  supervision."  The 
Association  recommended  that  the 
Commission  consider  whether  this  issue 
could  be  dealt  with  through  educational 
efforts. 

Response  Educational  efforts, 
warning  labels,  and  supervision  are 
important  But.  they  are  not  the  sole 
solution  to  the  problem  of  child-play 
fires  started  with  multi-purpose  lighters. 
If  a  product  can  be  designed  at 
reasonable  cost  to  address  a  hazard,  that 
is  the  most  effective  approach. 

Available  information  indicates  that 
even  when  consumers  were  aware  of  the 
danger  of  these  lighters  and  took 
precautions  to  keep  them  out  of  reach, 
children  still  managed  to  access  the 
lighters.  In  some  instances,  it  appeared 
that  the  lighter  was  normally  stored  in 
a  relatively  inaccessible  space,  but  was 
not  returned  there  after  its  latest  use. 
This  is  a  foreseeable  scenario,  since 
people  can  be  expected  to  be  forgetful. 

Many  children  under  age  5  are  old 
enough  to  engage  in  play  activities 
without  being  in  the  same  room  as  a 
parent  or  guardian   At  the  time  of  the 
known  incidents,  the  children  were 
under  reasonable  levels  of  adult 
supervision.  Fires  were  started  while 
parents  or  guardians  were  in  the  house. 
One  mother  was  downstairs  fixing 
lunch  at  the  time  of  the  incident.  In 
other  cases,  children  started  fires  while 
a  parent  was  showering  or  sleeping. 
These  are  also  foreseeable  scenarios, 
since  people  cannot  be  expected  to  stay 
in  the  same  room  as  their  children  every 
moment  of  the  dav. 

9  Comment:  Safety  Standard  for 
Cigarette  Lighters.  A  number  of 
comments  were  received  about  how  the 
Safety  Standard  for  Cigarette  Lighters 
might  relate  to  a  rulemaking  proceeding 


for  multi-purpose  lighters.  These 
comments  are  discussed  below, 
a.  Effectiveness  of  the  current 
cigarette  lighter  standard.  The  Lighter 
Association,  Inc..  states  that  it  is  not 
aware  of  any  data  available  for  1994  or 
1995  to  demonstrate  the  effectiveness  of 
the  current  standard. 

Response:  The  most  recent  year  for 
which  complete  fire  data  are  available  is 
1994.  However,  since  the  current 
standard  became  effective  julv  12. 
1994 — as  to  lighters  manufactured  in  or 
imported  into  the  United  States  on  or 
after  that  date — non-child-resistant 
lighters  remained  in  the  channels  of 
distribution  throughout  1994  and  1995. 
The  full  effect  of  the  cigarette  lighter 
standard  will  not  be  achieved  until  the 
non-child-resistant  cigarette  lighters 
made  before  July  12,  1994,  are  no  longer 
in  use.  It  vidll  not  be  possible  to  fully 
evaluate  the  standard's  effectiveness 
until  the  previously  produced  non- 
child-resistant  lighters  are  used  up  and 
fire  data  for  a  period  after  then  are 
available. 

However,  based  on  tests  of  non-child- 
resistant  and  child-resistant  cigarette 
lighters,  the  Commission  estimates  the 
cigarette  lighter  standard  will  eliminate 
80  to  105  (53  to  70  perceat)  of  the  150 
deaths  each  year  resulting  from  young 
children  playing  with  cigarette  lighters. 
The  rationale  for  the  cigarette  lighter 
standard  appears  to  also  support  a 
child-resistant  requirement  for  multi- 
purpose lighters,  "rhe  Commission 
believes  it  would  not  be  in  the  public 
interest  to  delay  an  examination  of  the 
need  for  a  standard  for  multi-purpose 
lighters  until  the  effectiveness  of  the 
cigarette  lighter  standard  can  be  fully 
evaluated.  Such  a  delay  would  allow  the 
deaths  and  injuries  associated  with 
child-play  with  this  product  to  continue 
unabated. 

b.  Consumer  resistance  to  the  current 
standard.  The  Lighter  Association.  Inc.. 
commented  that  there  is  strong  adverse 
consumer  reaction  to  cigarette  lighters 
that  comply  with  the  current  child- 
resistance  standard.  Since  the  standard 
went  into  effect  on  July  12,  1994, 
member  companies  have  received  tens 
of  thousands  of  letters  complaining 
about  how  difficult  it  is  to  operate  the 
new  child-resistant  lighters 

Scripto*  Tokai  commented  that  child- 
resistant  lighters  generated  daily  letters 
and  phone  calls  from  puzzled  and  upset 
consumers  expressing  their  frustration 
and  resistance  to  the  inconvenience. 
According  to  the  commenter,  senior 
citizens  and  people  with  disabilities, 
such  as  arthritis,  found  the  new  lighters 
difficult  to  operate.  Consumers  without 
children  complained  there  is  no  choice. 
Some  consumers  even  found  ways  to 


disarm  the  lighters'  child-resistant 
mechanisms. 

Response:  When  the  Safety  Standard 
for  Cigarette  Lighters  went  into  effect, 
some  consumers  wrote  to  CPSC 
expressing  dissatisfaction  and  some 
manufacturers  reported  receiving 
complaints  from  consumers.  This  is 
similar  to  the  initial  reaction  to  the 
requirement  for  child-resistant 
packaging  of  prescription  drugs  under 
the  Poison  Prevention  Packaging  Act  in 
the  early  1970's.  It  appears  that 
consumer  dissatisfaction  with  child- 
resistant  cigarette  lighters  has  lessened 
substantially,  since  the  Commission 
now  rarely  receives  complaint  letters. 

Additionally,  child-resistant 
mechanisms  have  been  evolving  during 
the  period  the  standard  has  been  in 
effect.  Originally,  most  of  the  lighters 
used  some  type  of  lock  that  could  be 
disabled  by  moving  a  lever  so  that  the 
lighter  could  then  be  actuated.  These 
designs  were  sometimes  cumbersome 
and,  for  some  people,  may  have 
required  the  use  of  two  hands.  While 
some  of  these  lighters  are  still  on  the 
market,  the  trend  now  is  toward  more 
subtle  movements  to  overcome  the 
child-resistant  mechanism,  such  as 
pressure  on  the  flint  wheel  or  pressing 
a  button  to  disable  the  lock.  The 
Commission  expects  consumer 
resistance  to  be  minimized  by  these  new 
lighters,  which  are  easy  for  adults  to 
operate  hut  are  still  highlv  child 
resistant. 

c.  Products  designed  to  defeat  the 
child-resistant  features  of  cigarette 
lighters.  The  Lighter  .Association.  Inc.. 
Scripto"-  Tokai.  and  Colibri  Corporation 
discussed  products  that  have  been 
marketed  that  are  designed  to  override 
the  child-resistant  features  of  cigarette 
lighters.  The  Association  provided  a 
copy  of  a  patent  for  such  a  product 
issued  to  two  inventors  in  Cottonwood. 
Arizona.  Scripto*  Tokai  stated  that 
CPSC  failed  to  take  action  against  a 
particular  device  that  is  marketed  for 
overriding  the  child-resistant  features  of 
cigarette  lighters. 

Response^  .A.lthough  the  marketing  of 
tools  designed  to  override  the  child- 
resistant  features  of  disposable  lighters 
does  not  violate  any  Commission 
regulation,  the  Commission  has 
requested  the  manufacturer  of  the 
device  referred  to  by  Scripto*  Tokai  to 
discontinue  its  marketing  of  the  device. 
Increased  consumer  satisfaction  with 
child-resistant  lighters  as  the  designs 
become  easier  to  operate  should 
drastically  reduce  if  not  eliminate  the 
market  for  such  products. 

d.  CPSC  enforcement  of  the  cigarette 
lighter  standard.  Without  giving  details, 
the  Lighter  Association,  Inc.,  and 
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Scripto"  Tokai  alleged  that  there  were  a 
number  of  violations  of  the  stockpiling 
nile  in  the  current  cigarette  lighter 
standard.'  They  believe  that  Chinese 
importers  as  a  group  brought  in  over  100 
million  non-child-resistant  lighters 
above  the  permissible  stockpiling  limit. 
These  commenters  further  claim  that 
there  are  stores  still  stocking  (and 
restocking)  non-child-resistant  lighters. 

The  Lighter  Association,  Inc..  stated 
that  some  distributors  apparentlv  are 
buying  child-resistant  lighters,  opening 
the  master  cartons,  disengaging  the 
child-resistant  features,  repacking  the 
lighters,  and  selling  the  cartons  at  a 
substantial  premium.  Association 
members  believe  that  some  importers 
are  fraudulently  bringing  in  non-child- 
resistant  lighters  as  child-resistant 
lighters  using  "contrived"  testing  or 
other  ruses. 

The  Lighter  Association,  Inc.,  and 
Scripto"  Tokai  request  tightening  of  the 
stockpiling  requirements  and  stringent 
enforcement  of  any  new  rule  relating  to 
multi-purpose  lighters. 

Response:  The  Commission  has 
aggressively  enforced  the  requirements 
of  both  the  safety  standard  and  the  anti- 
stockpiling  provisions.  In  cooperating 
with  the  U.S.  Customs  Ser\  ice.  the 
Commission  has  prevented  the 
importation  of  millions  of  non-child- 
resistant  lighters.  The  Commission  will 
continue  to  vigorously  enforce  the 
standards  and  to  investigate  anv  specific 
reports  of  possible  noncompliance 
brought  to  its  attention. 

e.  Comment:  Recommendations  for 
requirements  for  multi-purpose  lighters 
Scripto"  Tokai  stated  that  the  lessons 
learned  from  the  disposable  cigarette 
lighter  experience  must  be  applied  to 
any  effort  to  regulate  new  products.  This 
company  makes  the  following 
recommendations  if  such  a  standard  is 
undertaken: 

•  The  standard  should  include  all 
multi-purpose  lighters,  whether 
disposable  or  refillabie.  long  or  short, 
expensive  or  inexpensive,  or  novelty  or 
otherwise. 

•  Acceptable  child-resistant 
mechanisms  should  be  clearlv  defined. 

•  All  importers  should  be  required  to 
submit  base  period  and  monthly  reports 


■  .Section  9(g)(2)  of  the  CPS.^.  1 5  U.S.C. 
2058(g)(2).  authorizes  the  Commission  to  issue  rules 
prxihibiting  the  stockpiling  of  products  thai  are 
subject  to  a  consumer  product  safety  rule. 
.Stockpiling  means  the  manufacturing  nr  imf)oning 
of  a  product  between  the  date  of  promulgation  of 
a  consumer  product  safety  rule  and  its  effective  date 
at  a  specified  rate  that  is  significantly  greater  than 
the  rate  at  which  such  product  was  produced  or 
imported  during  a  specified  ba.se  period  before  the 
promulgation  of  the  consumer  product  safety  rule 
.A  stockpiling  rule  was  issued  as  pan  of  the  Safely 
Standard  for  Cigarette  Lighters.  16  CFR  Part  1210 
Subpart  C. 


to  CPSC  on  importation  of  both  child- 
resi.stant  and  non-child-resistant 
lighters,  including  specific 
manufacturing  source  information. 

•  Actions  should  be  taken  to  insure 
that  importers  do  not  circumvent  the 
stockpiling  rules,  including  working 
closely  with  the  United  States  Customs 
Service  and  through  diplomatic: 
channels, 

•  Enforcement  measures  should  be 
applied  evenly. 

Dr.  Geremia  questioned  the  validitv  of 
allowing  the  industry  to  c  onduct  its 
own  certification  tests.'*  He  suggested 
that  testing  be  conducted  by  CPSC  or  an 
independent  organization  not  paid 
directlv  by  the  importers. 

Dr.  Geremia  also  recommends  that 
lighters  identify  the  manufacturer's 
name  and  address  and  have  a  date  code. 

Response:  The  Commission  does 
strive  to  evenly  enforce  all  of  its 
regulations,  and  routinely  works  with 
the  US,  Customs  Service  as  well  as 
other  government  agencies. 

The  Safety  Standard  for  Cigarette 
Lighters  requires  manufacturers  to 
certify  compliance  through  a  reasonable 
testing  program  which  includes  (1) 
qualification  tests  on  surrogates  (non- 
flame-producing  versions)  of  each 
model  of  lighter  produced,  (2) 
development  of  a  specification  of  the 
characteristics  of  the  surrogates  found  to 
meet  the  child-resistance  requirements, 
and  (3)  tests  performed  of  lighters  from 
production  to  demonstrate  that  the> 
continue  to  meet  the  original 
specifications. 

The  Commission  expects  companies 
to  be  able  to  demonstrate  that  thev  have 
a  reasonable  testing  program  that 
evaluates  whether  their  lighters  are  in 
compliance.  It  does  not  appear  that  the 
Commission  has  express  authoritv  to 
require  that  (.ertification  tests  be 
performed  by  non-industry  testers, 
particularly  absent  evidence  that 
industry  testing  is  inadequate.  However, 
the  Commission  may  (  onduct  its  own 
tests  and  take  action  against  anv  product 
that  does  not  complv.  The  Commission 
conducts  tests  using  an  independent 
testing  organization  where  appropriate. 

Other  suggestions  specific  to  an 
amendment  involving  multi-purpose 
lighters  will  be  considered  if  the 
Commission  proceeds  to  develop  a 
proposed  rule  for  multi-purpose 
lighters. 

f.  Designs  for  child-resistant  features 
for  multi-purpose  lighters.  Dr  Creremia 
commented  that  the  following  child- 
resistant  designs  should  be  considered: 


'See  the  explanation  of  certiHcation  in  the 

di.scussion  of  the  CPSA  in  Section  G  of  this 
document,  "Statutory-  Authority." 


fi)  A  trigger  guard  similar  to  those 
used  on  firearms,  except  it  would 
remain  attached  to  the  unit  in  some 
way. 

(ii)  A  design  which  requires  the 
burner  nozzle  and  handle  to  be  pushed 
toward  each  other  and  then  twisted  in 
order  for  gas  to  flow. 

(iii)  A  false  trigger  in  the  present 
location,  with  the  real  trigger  hidden  at 
the  base  of  the  handle. 

Response:  Suggestions  specific  to 
child-resistant  designs  for  multi- 
purpose lighters  will  be  considered  if 
the  Commission  decides  to  develop  a 
proposed  rule  for  multi-purpose 
lighters.  It  should  be  noted,  however, 
that  the  Safety  Standard  for  Cigarette 
Lighters  does  not  specifv  product 
designs.  Any  design  that  meets  the 
performance  requirements  of  the  testing 
protocol  is  acceptable.  This  allows 
industry  greater  fiexibility  and  provides 
for  market-driven  solutions. 

F.  Existing  Standards 

Multi-purpose  lighters  are  subject  to 
the  labeling  requirements  of  section  2(p) 
of  the  Federal  Hazardous  Substances 
Act  ("FHSA"),  15  U.S.C.  1261  (p), 
because  they  contain  a  hazardous 
substance  that  is  intended  or  packaged 
in  a  form  suitable  for  use  in  the 
household.  The  required  statements 
include  "DANGER— EXTREMELY 
FLA.MMAHLE  •  "CONTENTS  UNDER 
PRESSURE    "Keep  out  of  the  reach  of 
children." 

The  only  other  existing  mandatorv 
standard  that  the  Commission  is  aware 
of  that  may  be  relevant  to  this 
proceeding  is  the  Safety  Standard  for 
Cigarette  Lighters,  which  does  not  appiv 
to  lighters  not  primarilv  intended  for 
lighting  tobacco  products.  16  CFR  1210. 

G.  Statutory  Authority  for  This 
Proceeding 

Three  of  the  statutes  administered  by 
the  Commission  have  at  least  some 
apparent  relevance  to  the  risk  posed  by 
non-child-resistant  multi-purpose 
lighters.  These  are  the  Consumer 
Product  Safetv  Act  ("CPSA"),  15  U.S.C. 
2051-2084;  the  Poison  Prevention 
Packaging  Act  ("PPPA"),  15  U.S.C. 
1471-1476;  and  the  Federal  Hazardous 
Substances  Act  1"FHSA").  15  U  S.C. 
1261-1278.  In  issuing  its  standard  tor 
cigarette  lighters,  the  Commission 
decided  to  use  the  authoritv  of  the 
CPSA.  A  full  explanation  of  the 
Commission's  reasons  for  that  decision 
was  published  in  the  Federal  Register 
on  lulv  12.  199,3.  5fi  F"R  37554   See  also 
58  FR'37557  (Iui>  12.  1993J   For  the 
reasons  stated  in  those  notices,  the 
Commission  expects  that  anv  rule 
regarding  the  child-resistance  of  multi- 
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purpose  lighters  also  would  be  issued 
under  the  CPS.^. 

Before  adopting  a  CTS.X  standard,  the 
Commission  first  must  issue  an  ANPR 
as  provided  in  section  9(a)  of  the  CPSA. 
15  Lf.S.C.  2(J58(a].  If  the  Commission 
decides  to  continue  the  rulemaking 
proceeding  after  considering  responses 
to  the  .ANPR.  the  Commission  must  then 
publish  the  text  of  the  proposed  rule, 
along  with  a  preliminary  regulatorv' 
analysis,  in  accordance  with  section  9(c) 
of  the  CPSA.  1.5  U.S.C.  20.58(c).  If  the 
Commission  then  wishes  to  issue  a  final 
rule,  it  must  publish  the  text  of  the  final 
rule  and  a  final  regulatory  analysis  that 
includes  the  elements  stated  in  section 
9(f)(2)  of  the  CPSA.  15  U.S.C.  2058(0(2). 
And  before  issuing  a  final  regulation, 
the  Commission  must  make  certain 
statutory  findings  concerning  voluntary 
standards,  the  relationship  of  the  costs 
and  benefits  of  the  rule,  and  the  burden 
imposed  by  the  regulation,  CPSC. 
.section  9(0(31.  15  L'.S  C,  2058(0(3). 

H.  Regulatory  Alternatives  Under 
Consideration 

The  Commission  is  considering 
alternatives  to  reduce  the  number  of 
injuries  and  deaths  associated  with 
multi-purpose  lighters.  In  addition  to 
possible  performance  standards  similar 
to  those  adopted  for  cigarette  lighters, 
the  potential  for  labeling  requirements 
and  information  and  education 
campaigns  to  reduce  the  risk  will  be 
considered.  It  is  also  possible  that  a 
voluntary-  standard  could  be  developed 
that  would  adequately  reduce  the  risk  of 
child-pla\  fires  associated  with  this 
product  these  alternatives  are 
discussed  below. 

J   Performance  Standard 

The  Commission  will  consider  issuing 
a  mandatory  performance  standard  for 
multi-purpose  lighters  similar  to  that  for 
cigarette  lighters. 

2  Labeling 

Labeling  to  warn  of  the  risk  of  child- 
play  fires  from  multi-purpose  lighters 
could  be  required,  either  instead  of  or  in 
addition  to  a  mandatory  performance 
standard. 

3  Voluntary  Standards 

The  Commission  is  not  aware  of  any 
voluntary  standards  in  effect  that  apply 
to  the  risk  of  children  starting  fires  that 
is  associated  with  this  product 
However,  if  such  standards  are 
developed  and  implemented,  the 
Commission  would  take  this  into 
account  in  deciding  whether  a 
mandatory-  standard  is  necessary. 


I.  Solicitation  of  Information  and 
Comments 

This  ANPR  is  the  first  step  of  a 
proceeding  which  could  result  in  a 
mandatory  performance  or  labeling 
standard  for  multi-purpose  lighters  to 
address  the  risk  that  young  children  will 
use  these  lighters  to  start  fires.  All 
interested  persons  are  invited  to  submit 
to  the  Commission  their  comments  on 
any  aspect  of  the  alternatives  discussed 
above.  In  particular.  CPSC  solicits  the 
following  additional  information: 

1.  The  tyf)es  and  numbers  of  multi- 
purpose lighters  produced  annually  for 
sale  in  the  U.S.  from  1985  to  the 
present; 

2.  The  names  and  addresses  of 
manufacturers  and  distributors  of  the 
product; 

3.  The  number  of  persons  injured  or 
killed  in  fires  started  by  children  under 
the  age  of  5  years  using  multi-purpose 
lighters; 

4.  The  circumstances  under  which 
these  injuries  and  deaths  occur, 
includingthe  ages  of  the  children  who 
started  the  fires,  the  ages  of  the  victims, 
the  locations  from  which  the  children 
obtained  the  lighters,  and  physical 
descriptions  of  the  products  involved 
(including  identification  of  the 
manufacturers  and  models,  if  available); 

5.  An  explanation  of  designs  that 
could  be  adapted  to  multi-purpose 
lighters  to  increase  their  child- 
resistance; 

6.  Characteristics  of  the  product  that 
could  or  should  not  be  used  to  define 
which  products  might  be  subject  to  the 
requested  rule; 

7.  Other  information  on  the  potential 
costs  and  benefits  of  the  reauested  rule; 

8.  Steps  that  have  been  taKen  by 
industry  or  others  to  reduce  the  risk  of 
injuries  from  the  product; 

9.  The  likelihood  and  nature  of  any 
significant  economic  impact  on  small 
entities; 

10.  The  extent  to  which  consumers 
turn  on  the  gas  flow  to  appliances  before 
lighting  a  lighter  or  match  to  ignite  the 
appliance; 

11.  The  likely  effects  on  fire  incidents 
and  on  the  multi-purpose  lighter  market 
of  possible  design  changes  to  multi- 
purpose lighters; 

12.  The  results  of  any  tests  on  the 
child-resistance  of  multi-purpose 
lighters,  whether  or  not  the  lighter  has 
features  intended  to  increase  child- 
resistance; 

13.  The  reasons  why  multi-purpose 
lighters  sometimes  require  repeated 
actuations  in  order  to  light,  and  ways 
the  performance  of  the  lighters  could  be 
improved  in  this  regard: 

14.  Designs  of  chud-resislant  lighters 
that  would  allow  repeated  actuations  of 


the  lighter  without  substantiallv 
delaying  ignition  compared  to  non- 
child-resistant  lighters;  and 

15.  The  costs  and  benefits  of 
mandating  a  labeling  requirement. 

Also,  in  accordance  with  section  9(a) 
of  the  CPSA.  the  Commission  solicits: 

1.  Written  comments  with  respect  to 
the  risk  of  injury  identified  by  the 
Commission,  the  regulatory  alternatives 
being  considered,  and  other  possible 
alternatives  for  addressing  the  risk. 

2.  Any  existing  standard  or  portion  of 
a  standard  which  could  be  issued  as  a 
proposed  regulation. 

3.  A  statement  of  intention  to  modifv 
or  develop  a  voluntary  standard  to 
address  the  risk  of  injury  discussed  in 
this  notice,  along  with  a  description  of 
a  plan  (including  a  schedule)  to  do  so. 

Comments  should  be  mailed, 
preferably  in  five  copies,  to  the  Office  of 
the  Secretary.  Consumer  Product  Safety 
Commission,  Washington.  D.C.  20207- 
0001,  or  delivered  to  the  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission.  Room  502.  4330  East-West 
Highway.  Bethesda,  Maryland  20814; 
telephone  (301)  504-0800.  All 
comments  and  submissions  should  be   . 
received  no  later  than  March  17.  1997. 

Dated:  lanuary  13.  1997. 
Sayde  E.  Dunn. 

Secrekiry:  Consumer  Product  Safety 
Commission 


(FRDoc.  97-1  liu  Filed 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 

Proposed  Rulemaking  Concerning 
Contract  Market  Rule  Review 
Procedures 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rulema-king;  extension 

of  comment  period. 

SUMMARY:  On  December  17.  199fi.  the 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
in  the  Federal  Register  a  proposed 
rulemaking  that  would  amend  the 
Commission's  proc:edures  for  reviewing 
contract  market  rules  that  do  not  relate 
to  contract  terms  and  conditions  (61  FR 
66241).  The  proposal  would  shorten  the 
Commission's  time  frame  for  reviewing 
complex  rules  and  streamline  the 
review  process  so  that  rule  changes 
generally  could  be  deemed  approved  or 
be  permitted  to  be  put  into  effect 
without  Commission  approval.  The 
comment  period  for  the  proposed 
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rulemaking  is  scheduled  to  end  on 
January  16,  1997.  The  Conunission  has 
determined,  in  this  instance,  to  extend 
the  comment  period. 

DATES:  Comments  on  the  proposed 
rulemaking  must  be  received  by  January 
31,  1997. 

ADDRESSES:  Comments  should  be 
mailed  to  Jean  A.  Webb.  Secretary, 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  21st  Street,  N.W..  Washington. 
D.C.  20581;  transmitted  by  facsimile  to 
(202)  418-5521:  or  transmitted 
electronically  to  [secretan,'@cftc.govi. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Van  Wagner,  Special  Counsel. 
Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street,  N.W.,  Washington, 
D.C.  20581.  Telephone:  (202!  418-5490. 

SUPPLEMENTARY  INFORMATION:  The 
Futures  Industry-  Association  ("FLA") 
has  filed  a  petition  requesting  an 
extension  of  time  to  submit  comments 
on  the  Commission's  proposed 
rulemaking  concerning  the  review  of 
non-term  and  condition  contract  market 
rule  changes.  FIA  requested  a  thirty-day 
extension  of  the  comment  period  for  the 
proposed  rulemaking  that  currently  is 
scheduled  to  close  on  January'  16,  1997. 
FIA  stated  that  it  was  requesting  an 
extension  of  the  comment  period  in 
order  to  ensure  that  its  members  had 
sufficient  opportunity  to  consider  the 
proposed  rulemaking  and  to  prepare  any 
appropriate  comment. 

The  Commission  has  determined  to 
extend  the  comment  period  for  the 
proposed  rulemaking  by  fifteen  days 
until  January  31,  1997.  The  Commission 
believes  that  such  an  extension  of  the 
comment  period  should  permit  FIA. 
FIA's  members  and  any  other  interested 
parties  to  evaluate  fully  the 
Commission's  proposed  rulemaking  and 
to  submit  their  comments  to  the 
Commission,  while  also  allowing  the 
Commission  to  deal  with  this 
rulemaking  in  an  expeditious  manner. 

Issued  in  Washington.  DC.  on  lanuary  9, 
1997.  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  97-1027  Filed  1-15-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-252665-e6] 
RIN  1545-AU82 

Intangibles  Under  Sections  1060  and 
338 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary- 
regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  amends  the  temporary 
regulations  under  sections  1050  and 
338(b)  of  the  Internal  Revenue  Code 
(Code)  relating  to  purchase  price 
allocations  in  taxable  asset  acquisitions 
and  deemed  asset  purchases.  The 
amendments  revise  the  treatment  of 
intangible  assets  in  such  acquisitions  to 
take  into  account  the  enactment  of 
section  197  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  The 
regulations  provide  guidance  to  parties 
to  taxable  asset  acquisitions  and  to 
deemed  asset  purchases  resulting  from 
elections  under  section  338.  The  text  of 
those  temporary'  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  April  16,  1997.  Outlines  nf 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  Thursday,  Ma\ 
22,  1997,  at  10  am.  must  be  received  by 
May  1,  1997. 

ADDRESSES:  Send  submissions  to; 
CC:DOM:CORP:R  (REG  25266.5-96), 
room  5228.  Internal  Revenue  Service, 
POB  7604.  Ben  Franklin  Station. 
Washington.  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:R  (REG 
252665-96).  Courier's  Desk,  Internal 
Revenue  "Serx'ice,  1111  Constitution 
Avenue  NW..  Washington.  DC. 
Taxpayers  may  also  submit  comments 
electronically  via  the  internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  the 
Commissioner's  Conference  Room,  room 
3313,  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW.,  Washington. 
DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations.  Brendan 
O'Hara  at  (202)  622-7530;  concerning 
submissions  and  the  hearing,  Michael 
Slaughter.  (2Q2j  622-7180  (not  toll-free 
numbprs). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporar)'  and  final  regulations 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register  amend  the  current  temporary 
regulations  under  sections  1060 
(§1  1060-lT)and  338(b)  (§§  1  338(b)- 
2T  and  1.338(b)-3T).  and  related 
examples  in  the  final  regulations  under 
section  338  (§  1  338-3),  concpming  the 
treatment  of  acquired  intangible  assets. 

The  text  of  those  temporary 
•Tgulations  also  ser\es  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  and  final 
regulations  explains  the  reasons  for  the 
amendments. 

The  amendments  only  address  the 
effect  of  the  enactment  of  section  197. 
The  IRS  and  Treasury  also  intend  to 
study  other  aspects  of  thp  current 
regulations  under  sections  1060  and 
338fb).  The  current  regulations  have 
been  the  subject  of  public  comments. 
The  IRS  and  Treasury  welcome  further 
comments  on  all  issues  raised  by  the 
current  regulations  concerning  purchase 
price  allocation  under  sections  338(b) 
and  lObO 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and.  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
.Advocacy  of  the  Small  Busmess 
.Administration  for  comment  on  its 
impact  on  small  business 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  submitted  tirnely  to 
the  IRS.  .All  comments  will  be  available 
for  public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  Thursday,  May  22,  1997.  at  10  a,m, 
in  the  Commissioner's  Conference 
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Room,  room  3.113,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW..  Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  bevond  the  hiternal  Revenue 
Service  Building  lobby  more  than  15 
minutes  before  the  hearing  starts. 

The  rules  of  26  CFR  601. 601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
comments  by  April  16.  1997  and  submit 
an  outline  of  the  topi(s  to  be  discus.sed 
and  the  time  to  be  devoted  to  each  topic 
by  May  1.  1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outliiu^s  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Brendan  P.  O'Hara.  Office 
of  the  Assistant  Chief  C!ounsel 
(Corporate),  IRS  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows; 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.338(b)-2  is  added  to 
read  as  follows: 

§  1.338(b)-2    Allocation  of  adjusted 
grossed-up  basis  among  target  assets. 

IThe  text  of  this  sp<  iiuii  is  the  same 
as  the  text  of  the  amendments  to 
§  1.338(b)-2T  published  elsewhere  in 
this  issue  of  the  Federal  Register]. 

Par.  3.  Section  1  338(b)-3  is  added  to 
read  as  follows: 

§  1 .338(b)-3    Subsequent  adjustments  to 
adjusted  grossed-up  basis. 

IThe  text  of  this  section  is  the  same 
as  the  text  of  the  amendments  to 
§  1.338(b)-3T  published  elsewhere  in 
this  issue  of  the  Federal  Registerl 

Par.  4,  Section  1. 1060-1  is  added  to 
read  as  follows: 


§  1 .1060-1     Special  allocation  rules  for 
certain  asset  acquisitions. 

iTIie  text  of  this  section  is  the  same 
as  the  text  of  the  amendments  to 
§1.1060-1T  published  elsewhere  in  this 
issue  of  the  Federal  Register). 
Margaret  Niilner  Richardson, 
Cowimasioner  of  Internal  Revenue. 
(FR  Doc.  97-655  Filed  1-9-97;  2:53  pmj 

BILLING  CODE  4830-0 1-U 


26  CFR  Part  1 

[REG-209709-94] 
RIN  1545-AS77 

Amortization  of  Intangible  Property 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing, 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
amortization  of  certain  intangible 
property.  The  proposed  regulations 
reflect  changes  to  the  law  made  by  the 
Omnibus  Budget  Recionciliation  Act  of 
1993  (OBRA  '93),  and  affect  taxpayers 
who  acquired  intangible  property  after 
August  10,  1993,  or  made  a  retroactive 
election  to  apply  OBRA  '93  to 
intangibles  acquired  after  luly  25,  1991. 
This  document  also  provides  notice  of 
a  public  hearing  on  the  proposed 
regulations. 

DATES:  Comments  must  be  received  by 
April  16,  1997.  Requests  to  appear  and 
outlines  of  oral  comments  to  be 
presented  at  the  public  hearing 
scheduled  for  May  15.  1997.  must  be 
received  bv  April  24,  1997. 
ADDRESSES:  Send  submissions  to: 
CC:UOM:CORP:R  (RECr-209709-94), 
room  5228,  Internal  Revenue  Service. 
POB  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REC^209709-94), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternativelv, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  bv 
selecting  the  Tax  Regs  option  of  the  IRS 
Home  Page,  or  by  submitting  comments 
directly  to  the  IRS  Internet  site  at 
http:\\www.irs,ustreas.gov\prodtax 
_regsNcomments.html.  The  public 
hearing  will  be  held  in  the 
Commissioner's  Conference  Room 
(Room  3313),  Internal  Revenue 
Building.  1111  Constitution  Avenue 
NW  .  Washington,  DC;  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  John 


Huffman  at  (202)  622-3110;  concerning 
submissions  and  the  hearing,  Michael 
Slaughter  at  (202)  622-8452  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
regulations  under  sections  167(f)  and 
197.  These  provisions  were  added  to  the 
Internal  Revenue  Code  of  1986  (the 
Code)  by  section  13261  of  OBRA  '93, 
and  apply  to  intangible  property 
acquired  after  August  10,  1993  (or  after 
July  25,  1991,  if  a  valid  retroactive 
election  to  apply  OBR.^  '93  to 
intangibles  has  been  made  pursuant  to 
§1.197-1T). 

The  proposed  regulations  provide 
definitions  and  rules  for  amortization  of 
intangible  property  subject  to  .sections 
197  and  167(f).  On  June  24,  1994.  the 
IRS  published  Announcement  94-92 
(1994-28  I.R.B.  139)  in  the  Federal 
Register  (59  FR  32670)  inviting 
comments  under  section  197  relating  to 
the  amortization  of  goodwill  and  certain 
other  intangibles  that  should  be 
addressed  in  proposed  regulations.  The 
IRS  has  reviewed  these  comments  and 
has  addressed  certain  issues  raised  in 
the  comments  in  the  proposed 
regulations.  However,  because  these 
comments  were  received  in  anticipation 
of  the  issuance  of  these  proposed 
regulations,  and  because  these 
regulations  are  subject  to  further 
comment  and  a  public  hearing,  no 
attempt  has  been  made  to  describe  all  of 
the  principal  comments  that  are  not 
reflected  in  these  regulations  or  the 
reasons  therefor. 

Explanation  of  Provisions 

1.  General  Ch'eniew 

Sections  167(f]  and  197  provide 
comprehensive  rules  for  the 
depreciation  and  amortization  of  many 
intangible  assets.  Intangible  assets 
subject  to  section  197  are  broadly 
defined  to  include  most  intangible 
assets  acquired  in  connection  with  the 
acquisition  of  a  trade  or  business  and 
certain  other  separately  acquired 
intangible  assets.  The  adjusted  basis  of 
an  amortizable  section  197  intangible 
must  be  amortized  over  a  15-year 
period.  Certain  other  intangible  assets 
are  excluded  from  section  197  for 
various  reasons.  In  some  cases,  such  as 
stock  and  partnership  interests,  the  asset 
is  property  of  a  character  that  is  not 
subject  to  an  allowance  for  depreciation 
because  it  represents  a  permanent 
investment  that  can  only  be  recovered 
through  disposition  of  the  asset 
(including  worthlessness).  In  other 
cases,  such  as  computer  software. 
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purchased  mortgage  servicing  rights, 
service  and  supply  contracts,  and 
certain  other  contracts  or  rights  with  a 
fixed  duration,  other  cost  recovery 
methods  were  prescribed  by  the  OBRA 
'93  amendments.  In  still  other  cases, 
such  as  motion  picture  films,  television 
series,  books,  and  sound  recordings, 
other  cost  recovery  methods  that  were 
in  effect  prior  to  OBR.^  '93  are  more 
appropriate  under  trie  circumstances. 
Section  167(D  provides  alternative 
methods  of  depreciation  for  certain  of 
the  intangibles  excluded  from  the 
application  of  section  197 

The  proposed  regulations  provide 
guidance  for  certain  intangible  property 
subject  to  sections  167(f)  and  197.  The' 
section  167(0  proposed  regulations 
provide  rules  for  intangible  property 
subject  to  the  allowance  for  depreciation 
under  section  167  and  specifically 
excluded  from  section  197.  These 
intangible  assets  include  c:ertain 
computer  sohware.  rights  to  receive 
tangible  property  or  services,  rights  of 
fixed  duration,  patents,  copyrights,  and 
mortgage  servicing  rights.  These 
proposed  regulations  reserve  guidance 
on  the  method  of  depreciating  the  cost 
of  separately  acquired  rights  to  receive 
tangible  property  or  services  wherf  the 
amount  of  the  property  or  ser\ices  to  be 
received  is  not  specified.  The  IRS 
invites  comments  on  possible  methods 
of  depreciation  in  these  cases. 

Because  section  197  provides  a 
method  of  amortization  and.  except  in 
the  case  of  certain  covenants  not  to 
compete,  governmental  licenses, 
permits  and  other  rights,  and  contracts 
for  the  use  of  section  197  intangibles, 
does  not  alter  the  rules  for  determining 
the  basis  of  an  asset,  section  197 
generally  does  not  apply  to  amounts 
that  would  otherwise  be  deductible.  For 
example,  section  197  does  not  generally 
ajiply  to  the  costs  of  advertising 
because,  in  most  cases,  these  costs  are 
deductible  under  other  provisions  of  the 
Code.  See  Rev.  Rul  92-80  (1992-2  C.B. 
57).  In  addition,  section  197  does  not 
apply  to  costs  that  would  not.  under 
general  principles  of  Federal  income  tax 
law,  be  included  in  the  basis  of  a  section 
197  intangible.  For  example,  if  a 
taxpayer  borrows  monev  to  purchase  the 
assets  of  a  trade  or  business  (including 
amortizable  section  197  intangibles)  and 
incurs  fees  in  connection  with  the  loan, 
these  costs  are  generally  amortized  over 
the  term  of  the  loan  rather  than  under 
the  rules  of  sections  167(0  and  197.  As 
a  further  example,  if  the  amortizable 
section  197  intangibles  acquired  in  the 
transaction  include  a  favorable  supply 
contract,  the  amortizable  basis  in  the 
contract  does  not  include  amounts 


required  to  be  paid  for  goods  to  be 
received  pursuant  to  the  contract 

In  addition,  section  197  does  not 
apply  to  any  amount  for  which  a 
deduction  would  be  disallowed  under 
other  pro\isions  nf  the  Code,  such  as 
section  162(k)  (relating  to  amounts  paid 
or  incurred  b\'  a  corporation  in 
connection  with  the  acquisition  of  its 
stock  or  the  stock  of  a  related  person). 

No  inference  should  be  drawn  from 
any  provision  in  the  proposed 
regulations  concerning  the  classification 
of  any  sectionl97  intangible  as  property. 
or  whether  any  section  197  intangible  is 
treated  as  tangible  or  intangible 
property,  for  other  purposes  of  the  Code 
Furthermore,  no  inferein  e  should  he 
drawn  from  any  provision  in  the 
proposed  regulations  rt^garding  (a) 
v\hether  any  section  197  intangible  that 
is  not  an  amortizable  section  197 
intangible  may  be  amortized  or 
depreciated  under  any  provision  of  the 
Code  other  than  section  197,  or  (b)  the 
proper  method  for  determining  any 
allowance  therefor  Finally,  no  inference 
should  be  drawn  from  an\  provision  in 
the  proposed  regulations  concerning 
whether  any  section  197  intangible  (or 
any  interest  therein)  has  been 
purchased,  leased,  or  lif:ensed  tor 
Federal  income  tax  purposes. 

2.  Section  197     Intangiblfs 

The  proposed  regulations  define 
section  197  intangibles  (subject  to 
r:ertain  exceptions)  as  goodwill,  going 
concern  \alue.  workforce  in  place, 
information  base,  know-how,  customer- 
and  supplier-based  intangibles, 
governmental  licenses  and  permits, 
covenants  not  to  compete  and  other 
similar  arrangements,  franchises, 
trademarks,  trade  names,  and  contracts 
for  the  use  of  the  foregoing  assets. 

A.  Covenants  Not  to  Compete 

Some  commentators  in  response  to 
Announcement  94-92  suggested  that  a 
covenant  not  to  compete  relating  to  the 
redemption  of  stock  or  a  partnership 
interest  from  a  departing  stockholder  or 
partner  should  be  excluded  from  section 
197  because  this  situation  does  not 
involve  the  acquisition  of  a  trade  or 
business.  The  legislative  history- 
provides,  however,  that  section  197 
applies  to  a  covenant  not  to  compete 
acquired  with  the  assets  of  a  trade  or 
business,  the  stock  in  a  corporation,  or 
an  interest  in  a  partnership  engaged  in 
a  trade  or  business.  Consequently,  the 
proposed  regulations  do  not  provide  for 
this  exception.  In  this  regard,  the 
proposed  regulations  provide  that  for 
purposes  of  section  197(0(1)(B),  the 
disposition  or  cancellation  of  redeemed 
stock  of  a  corporation  will  not  cause  the 
covenant  to  be  written  off  faster  than 


over  the  15-year  amortization  period 
provided  for  under  section  197  (in  the 
case  of  a  covenant  to  which  section 
162(k)  does  not  apply). 

B.  Contracts  for  the  Use  of  Section  197 

Intangibles 

Some  commentators  also  requested 
guidance  on  the  extent  to  which 
contracts  for  the  use  of  section  197 
intangibles  would  be  subjet:t  to  section 
197.  in  some  cases  suggesting  that  an 
intangible  was  not  subject  to  section  197 
unless  the  taxpayer  obtained  ownership 
of  property  for  Federal  income  tax 
purposes.  Howev-jr.  it  is  sometimes 
difficult  to  determine  whether  the  terms 
of  an  agreement  confer  ownership,  for 
Federal  income  tax  purposes,  of 
property,  and  the  IRS  and  Treasury 
believe  that  the  pvirposes  of  section  197 
could  be  circumvented  through  the  use 
of  such  agreements.  Accordingly,  the 
proposed  regulations  provide  that 
contracts  for  the  use  of  section  197 
intangibles  will  also  be  treated  as 
section  197  intangibles.  Contracts  that 
are  so  treated  may.  however,  be 
excluded  under  either  section  197(e)(4) 
(B)  or  (D)  on  the  basis  that  they  are 
contracts  for  the  receipt  of  property  or 
services,  contract'  having  a  fixed 
duration,  or  contracts  having  a  fixed 
amount  and  recovered  on  a  unit-of- 
production  meth  ,d  or  other  similar 
method. 

3.  Intangibles  Excluded  From  Section 
197 

A.  Computer  Software 

Section  197  intangibles  do  not 
include  computer  software  that  is 
readily  available  fo"  purchase  by  the 
general  public,  is  s.ibjecf  to  a 
nonexclusive  license,  and  has  not  been 
substantially  modified.  The  proposed 
regulations  provide  a  safe  harbor  for 
purposes  of  determining  whether 
computer  software  has  been 
substantially  modified.  Under  the  safe 
harbor,  c:omputer  «-  fiware  has  not  been 
substantially  modiiied  if  its  capitalized 
cost  does  not  exceed  the  greater  of 
$2,000  or  12.=5  percent  of  the  price  at 
which  the  unmodified  version  of  the 
software  is  readily  available  to  the 
general  public. 

The  proposed  regulations  incorporate 
some  of  the  provisions  of  Revenue 
Procedure  69-21  (1969-2  C.B.  303), 
involving  the  treatment  of  costs  of 
computer  software,  and  modif\  other 
provisions  to  the  extent  neces.sary  to 
conform  to  the  amortization  rules 
provided  under  sections  197  and  \f<7(i) 
Con.sequently,  if  ccts  for  developing 
computer  software  that  the  taxpayer  has 
elected  to  treat  as  deferred  expenses 
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under  section  174(b)  result  in  the 
development  of  a  self-created  intangible 
excluded  under  section  ig7(c)(2)  and 
subject  to  the  allowance  for  depreciation 
under  section  167[a!.  deductions  for  the 
unrecovered  expenditures  are  subject  to 
section  167(0(1).  Computer  software 
costs  mcluded.  without  being  separately 
stated,  in  the  cost  of  the  computer 
hardware  (bundled  software)  continue 
to  be  capitalized  and  depreciated  as  part 
of  the  computer  hardware.  The 
proposed  regulations  also  continue  to 
treat  as  currently  deductible  software 
costs  properly  and  consistently  treated 
as  deductible  (not  capitalized)  under 
§1  162-11. 

B.  Certain  Separately  Acquired 
Intangibles 

Certain  intangibles  are  excepted  from 
section  197  if  they  are  not  acquired  as 
pari  of  a  purchase  of  a  trade  or  business. 
The  proposed  regulations  clanfv  that, 
for  purposes  of  section  197,  a  group  of 
assets  constitutes  a  trade  or  business  if 
their  use  would  constitute  a  trade  or 
business  under  section  1060.  that  is,  if 
goodwill  or  going  concern  value  could 
under  any  circumstances  attach  to  the 
assets.  Temporary  and  proposed 
regulations  under  section  1060,  in  turn, 
provide  that  a  group  of  assets 
constitutes  a  trade  or  business  for 
purposes  of  section  1060  if  the  use  of 
such  assets  would  constitute  an  active 
trade  or  business  for  purposes  of  section 
355.  However,  in  appropriate  cases, 
even  if  the  use  of  a  group  of  assets 
would  not  constitute  an  active  trade  or 
business  for  purposes  of  section  355, 
such  assets  may  nevertheless  constitute 
d  trade  or  business  for  purposes  of 
section  1060.  See  §1  1060-lT(b)(2). 

The  IRS  intends  to  provide  additional 
guidance  as  to  the  circumstances  under 
which  the  acquisition  of  a  group  of 
assets  constitutes  a  trade  or  business  for 
purposes  of  section  1060  in  regulations 
under  that  section.  .Accordingly,  the 
proposed  regulations  do  not  provide 
substantive  guidance  on  this  question, 
except  to  the  extent  that  the 
considerations  are  unique  to  the 
application  of  section  197.  The  IRS 
invites  comments  on  the  extent  to 
which  additional  rules  under  section 
197  may  be  necessary. 

C.  Certain  Contracts  and  Goverrunental 

Rights 

While  section  197  intangibles  include 
licenses,  permits,  and  other  rights 
granted  by  a  governmental  unit  or  an 
agency  or  instnimentalitv  thereof 
(section  197(d)(1)(D)).  certain  rights 
granted  by  these  governmental  entities 
are  excluded  from  section  197  pursuant 
to  section  197(e)(4)  (B)  and  (D),  subject 


to  the  conditions  and  limitations 
therein.  Because  a  particular  right  may 
be  described  in  two  or  more  of  these 
provisions,  the  proposed  regulations 
provide  guidance  regarding  the 
potential  conflict  between,  or  overlap 
with,  these  provisions.  Thus,  a  right  that 
would  be  subject  to  section  197 
pursuant  to  section  197(d)(1)(D)  may 
nevertheless  be  excluded  if  it  is  also 
described  in  section  197(e)(4)  and  meets 
all  of  the  requirements  for  exclusion. 
Furthermore,  a  right  that  meets  the 
requirements  of  either  section 
197(e)(4)(B)  or  section  197(e)(4)(D)  is 
excluded  from  section  197  even  if  it 
fails  to  meet  one  of  the  requirements  for 
the  other  exclusion.  In  addition,  anv 
license,  permit,  or  other  right  granted  bv 
a  governmental  unit  that  otherwise 
meets  the  definition  of  a  franchise  under 
section  197(d)(1)(F).  such  as  an  FCC 
broadcast  license  or  cable  television 
franchise,  is  treated  as  a  franchise  under 
the  regulations.  Accordingly,  these 
licenses  do  not  qualify  for  any  of  the 
exceptions  from  section  197  provided 
under  section  197(e)(4). 

4.  Special  Rules  of  Application 

A.  Loss  Disallowance  Provisions 

The  proposed  regulations  contain 
rules  for  the  loss  disallowance 
provisions  set  forth  in  section  197(f)(1). 
In  particular,  the  proposed  regulations 
provide  that  a  taxpayer  may  not 
circumvent  the  loss  disallowance  rules, 
for  example,  by  transferring  some 
intangibles,  whose  adjusted  basis  is 
greater  than  their  fair  market  value,  to 
a  corporation  in  exchange  for  stock  in 
the  corporation  in  a  transaction 
described  in  section  351,  while 
retaining  other  intangibles  acquired  in 
the  same  or  related  transaction,  and 
then  selling  the  stock.  Special  rules  are 
also  provided  for  the  application  of  the 
loss  disallowance  provisions  in  cases 
where  a  taxpayer  has  disposed  of  all  of 
the  amortizable  section  197  intangibles 
acquired  in  a  single  transaction  but  is 
treated  as  having  retained  other 
amortizable  section  197  intangibles 
solely  by  \'irtue  of  the  retention  of 
amortizable  section  197  intangibles  by  a 
related  person. 

B.  Transactions  Invoking  Partnerships 

The  proposed  regulations  provide 
rules  and  examples  relating  to  the 
treatment  of  section  197  intangibles 
acquired  or  transferred  in  certain 
partnership  transactions,  including 
terminations  under  section  708(b)(1), 
and  the  application  of  section  197  to  the 
special  basis  adjustments  of  partnership 
property  for  which  a  section  754  or 
section  732(d)  election  is  in  effect. 


Guidance  is  also  provided  regarding  the 
effect  of  curative  and  remedial 
allocations  and  the  application  of  the 
anti-churning  rules  to  certain 
partnership  transactions. 

In  the  case  of  the  termination  of  a 
partnership  under  section  708(b)(1)(B) 
(relating  to  a  sale  or  exchange  of  an 
interest),  the  rules  contained  in  the 
proposed  regulations  are  based  on 
recently  proposed  regulations  under 
that  section,  pursuant  to  which  the  new 
partnership  is  treated  as  having  directly 
acquired  the  assets  of  the  old 
partnership  in  exchange  for  the 
assumption  of  its  liabilities  and  the 
issuance  of  interests  in  the  new 
partnership.  Accordingly,  for  purposes 
of  section  197,  the  consequences  of  the 
termination  of  a  partnership  under 
section  708(b)(1)(B)  may  not  be  the  same 
as  the  consequences  of  such  a 
termination  under  the  rules  in  effect  at 
the  time  section  197  was  enacted. 

C.  Treatment  of  Contingent  Payments 

The  proposed  regulations  clarify  that, 
except  in  the  case  of  contingent 
payments,  amounts  paid  for  section  197 
intangibles  are  treated  as  amounts 
chargeable  to  capital  account,  and  the 
entire  principal  amount  is  amortized 
ratably  over  the  15-year  amortization 
period  beginning  with  the  later  of  the 
month  in  which  the  intangible  is 
acquired  or  the  date  on  which  the  active 
conduct  of  a  trade  or  business  begins. 
Contingent  payments  for  section  197 
intangibles  paid  or  incurred  after  the 
taxable  year  in  which  the  intangible  is 
acquired  are  added  to  basis  at  such  time 
and  generally  amortized  ratably  over  the 
remaining  months  in  the  15-vear  period 
as  of  the  beginning  of  the  month  tbe 
amount  is  paid  or  incurred.  However,  in 
order  to  reduce  the  administrative 
burden  that  may  result  from  a 
requirement  to  maintain  separate 
amortization  schedules  for  each  month 
during  the  15-year  period,  taxpayers  are 
permitted  to  use  certain  simplifying 
conventions.  In  addition,  any  amount 
that  is  not  properly  included  in  the 
basis  of  an  amortizable  section  197 
intangible  until  after  the  expiration  of 
the  15-year  period  is  amortized  in  full 
immediately  upon  the  inclusion  of  the 
amount  in  the  basis  of  the  intangible. 
The  proposed  regulations  refer  to 
§1.461-l(a)(l)  for  rules  governing  the 
time  at  which  an  amoimt  may  be  taken 
into  account  by  a  taxpayer  using  the 
cash  receipts  and  disbursements 
method.  Thev  refer  to  §1.461-l(a)(2)  for 
rules  governing  the  time  at  which  a 
liability  is  incurred  and  generally  taken 
into  account  (for  example,  by  treating 
the  amount  of  the  liability  as  a  capital 
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expenditure]  by  an  accrual  basis 
taxpayer. 

5.  Anti-Churning  Rules 

To  be  eligible  for  amortization, 
section  197  intangibles  must  qualify  as 
amortizable  section  197  intangibles. 
Generally,  amortizable  section  197 
intangibles  are  section  197  intangibles 
that  are  acquired  after  August  10,  1993 
(or  acquired  after  July  25,  1991,  and  for 
which  the  taxpayer  made  a  proper 
election  under  §  1.197-lT)  and  held  in 
connection  with  the  conduct  of  a  trade 
or  business  or  an  activity  described  in 
section  212. 

The  proposed  regulations  provide 
anti-churning  rules  to  prevent  taxpayers 
from  converting  into  amortizable  section 
197  intangibles  e.xisting  goodwill,  going 
concern  value,  and  any  other  section 
197  intangible  for  which  amortization 
would  not  have  been  allowable  prior  to 
OBRA  "93  through  the  use  of  related 
persons  and  certain  other  transactions. 
The  proposed  regulations  define  the 
term  related  person  for  purposes  of 
these  rules. 

The  proposed  regulations  also  contain 
proxisions  for  the  exception  to  the  anti- 
churning  rules  in  situations  where  the 
seller  elects  to  recognize  gain  and  agrees 
to  pay  a  specified  amount  of  tax.  The 
regulations  reserve  guidance  on  the 
manner  of  making  this  election.  The  IRS 
intends  to  issue  a  revenue  procedure  in 
order  to  provide  interim  guidance  to 
taxpayers  on  the  manner  of  making  this 
election  and  the  final  regulations  will 
include  the  relevant  provisions  of  this 
revenue  procedure. 

The  proposed  regulations  contain 
both  an  anti-churning  anti-abuse  rule 
and  a  general  anti-abuse  rule  that 
provide  that  the  Commissioner  mav 
recast  any  transaction  if  one  of  its 
principal  purposes  is  to  avoid  the 
purposes  of  section  197. 

6.  Assumption  Reinsurance 
Transactions 

Section  197(f)(5)  provides  special 
rules  for  section  197  intangibles 
resulting  from  assumption  reinsurance 
transactions.  The  proposed  regulations 
reserve  guidance  on  certain  aspects  of 
these  transactions.  The  IRS  invites 
comments  on  the  extent  to  which 
additional  guidance  on  the  application 
of  section  197  to  these  transactions  may 
be  necessary. 

7.  Proposed  Effective  Dates 

The  regulations  for  sections  167(f)  and 
197  are  proposed  to  be  effective  on  the 
date  on  which  the  final  regulations  are 
published  in  the  Federal  Register. 
Regulations  to  implement  section 
197(e)(4)(D)  (separately  acquired 


Contracts  of  fixed  duration  or  amount) 
are  proposed  to  be  effective  August  1 1 . 
1993,  for  property  acquired  after  August 
10,  1993  (or  July  26.  1991   if  a  valid 
retroactive  election  has  been  made 
under  §1.197-1T). 

8.  Accounting  Method  Changes 

A  change  in  the  method  of 
depreciation  or  amortization  of 
intangibles  is  a  change  in  method  of 
accounting  that  requires  the  consent  of 
the  Commissioner  of  Internal  Revenue 
under  section  446(e).  To  obtain  this 
consent,  a  Form  3115.  Application  for 
Change  in  Accounting  Method, 
generally  must  be  filed  within  180  davs 
after  the  beginning  of  the  taxable  vear  in 
which  the  proposed  change  is  to  be 
made.  Taxpayers  that  have  adopted  a 
method  of  accounting  for  certain 
intangibles  may  need  to  change  their 
method  of  accounting  to  complv  with 
the  final  regulations. 

9.  Basis  Allocation  Rules 

In  separate  notices  the  IRS  and 
Treasury  are  issuing  temporary  and 
proposed  amendments  to  the  temporar\ 
regulations  under  sections  1060  and 
333(b).  The  e.\isting  temporary 
regulations  establish  a  four-class  system 
for  allocating  basis  to  individual  assets 
in  the  case  of  a  direct  acquisition  of 
assets  constituting  a  trade  or  business  or 
a  deemed  acquisition  of  assets  as  the 
result  of  an  election  under  section  338. 
Under  this  system,  assets  in  the  nature 
of  goodwill  and  going  concern  value  are 
included  in  Class  IV,  while  other 
intangible  assets,  whether  or  not 
amortizable.  are  included  in  Class  III. 
Each  successive  class  is  allocated  basis 
under  a  residual  method,  subject  to  a 
fair  market  value  limitation  for  all 
classes  except  Class  IV.  After  basis  has 
been  allocated  to  each  class  in  the 
aggregate,  assets  within  each  of  the  first 
three  classes  are  allocated  basis  on  a 
proportional  method.  This  svstem  is 
inconsistent  with  the  policies  of  section 
197,  which  prescribes  uniform 
treatment  for  all  amortizable  section  197 
intangibles.  Accordingly,  appropriate 
modifications  are  being  proposed. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulator* 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
use.  chapter  5)  does  not  applv  to  these 
regulations,  and,  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulator)-  Flexibility  Act  (5  U.S.C. 


chapter  6}  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemakmg  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Beforp  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  anv 
comments  that  arp  submitted  (in  the 
manner  describe    in  ADDRESSES) 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copyine. 

A  public  hearing  has  been  scheduled 
for  May  15.  1997.  at  10  a.m.  in  the 
Commissioner  s  Conference  Room 
(Room  3313).  Internal  Revenue 
Building,  1111  Constitution  .Avenue 
\'\V.,  Washington,  DC  20224  Because  of 
access  restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601  601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (in  the  manner 
described  in  ADDRESSES)  by  April  16. 
1997.  A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments 

.An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  qutlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  heanng. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  John  Huffman.  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows; 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  L  .S  C  7805  *    *    * 
Section  1.197-2  also  issued  under  26 
U.S.C.  197(g).  *   *   • 
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Par.  2.  Section  1.167(a)-3  is  amended 
by  adding  a  sentence  at  the  end  to  read 
as  follows: 

§1.167(aH3    Intangibles. 

•   •   '  See  §1.197-2  and  §1.167(a)-14 
for  amortization  of  goodwill  and  certain 
other  intangibles  acquired  after  August 
10.  1993.  or  after  luly  25.  1Q91,  if  a  valid 
retroactive  election  under  §  1.197-lT 
has  been  made. 

Par.  3.  Section  1.16'(ai-6  is  amended 
by  adding  two  sentences  at  the  end  of 
paragraph  (a)  to  read  as  follows: 

§  1.167(a^    Depreciation  In  special  cases. 

(a)*   *   *  See§l.lb7{a)-14(c)(4)for 
depreciation  of  a  separately  acquired 
interest  in  a  patent  or  copyright 
described  in  section  167(fi(2)  acquired 
after  the  date  on  which  the  final 
regulations  are  published  in  the  Federal 
Register.  See  §  1.197-2  for  amortization 
of  interests  in  patents  and  copvTights 
that  constitute  amortizable  section  197 
intangibles. 
*         »         •         *         « 

Par.  4.  Section  1.167(a)-14  is  added  to 

read  as  follows: 

§1.167(a>-14    Treatment  of  certain 
Intangible  property  excluded  from  section 
197. 

(a)  Oveniew.  This  section  provides 
rules  for  the  amortization  of  certain 
intangibles  that  are  excluded  from 
section  197  (relating  to  the  amortization 
of  goodwill  and  certain  other 
intangibles).  These  excluded  intangibles 
are  specifically  described  in  §  1.197-2(c) 
(4).  (6).  (7).  (li).and  (13)  and  include 
certain  computer  software  and  certain 
other  separately  acquired  rights,  such  as 
rights  to  receive  tangible  property  or 
services,  patents  and  copyrights,  rights 
of  fixed  duration  or  amount,  and  certain 
mortgage  ser\icing  rights  Intangibles  for 
which  an  amortization  amount  is 
determined  under  section  157(f)  and 
intangibles  othenvise  excluded  from 
section  197  (for  example,  self-created 
intangibles  descnbed  in  §  1.197-2(d)(2)j 
are  amortizable  only  if  they  qualify  as 
property  subject  to  the  allowance  for 
depreciation  under  section  167(a) 

(b)  Computer  softwum — (1)  !n  general. 
The  amount  of  the  deduction  for 
computer  software  described  in  section 
lB7(f)(l)and  ^  1.197-2(c)(4)  is 
determined  by  amortizing  the  adjusted 
basis  of  the  computer  software  using  the 
straight  line  method  described  in 

§  1.167(b)-l  (except  that  its  salvage 
value  is  treated  as  zero)  and  an 
amortization  period  of  36  months 
beginning  with  the  month  that  the 
computer  software  is  placed  m  service 
If  costs  for  developing  computer 
software  that  the  taxpayer  properly 


elects  to  defer  under  section  174(h) 
result  in  the  development  of  property 
subject  to  the  allowance  for  depreciation 
under  section  167.  the  rules  )f  this 
paragraph  (b)  will  apply  to  the 
unrecovered  costs.  In  addition,  this 
paragraph  (b)  applies  to  the  cost  of 
separately  acquired  computer  software 
where  these  costs  are  separately  stated 
and  the  costs  are  required  to  be 
capitalized  under  section  2B3(a). 

(2)  Exceptions.  Paragraph  (b)(1)  of  this 
section  does  not  apply  to  the  cost  of 
computer  software  properly  and 
consistently  treated  as  currently 
deductible  (that  is,  not  capitalized) 
under  §1.162-11.  The  cost  of  acquuing 
an  interest  in  computer  software  that  is 
included,  without  being  separately 
stated,  in  the  cost  of  the  hardware  or 
other  tangible  property  is  treated  as  part 
of  the  cost  of  the  hardware  or  other 
tangible  property  that  is  capitalized  and 
depreciated  under  other  applicable 
sections  of  the  Internal  Revenue  Code. 

(c)  Certain  interests  or  rights  acquired 
separately — (1)  Certain  rights  to  receive 
tangible  property  or  ser\'ices.  The 
amount  of  the  deduction  for  a  separately 
acquired  right  to  receive  tangible 
property  or  services  under  a  contract  or 
from  a  governmental  unit  (specified  in 
section  167(f)(2)  and  §  1.197-2(c)(6))  is 
determined  as  follows: 

(i)  Amortization  of  fixed  amounts. 
The  cost  of  acquiring  a  right  to  receive 
a  fixed  amount  of  tangible  property  or 
services  is  amortized  for  each  taxable 
year  by  multiplying  the  basis  (as 
determined  under  section  1011)  of  the 
right  by  a  fraction,  the  numerator  of 
which  is  the  amount  of  tangible 
property  or  services  received  daring  the 
taxable  year  and  the  denominator  of 
which  is  the  total  amount  of  tangible 
property  or  services  received  or  to  be 
received  under  the  terms  of  the  contract 
or  governmental  grant.  For  e.xample.  if 
a  taxpayer  acquires  a  favorable  contract 
right  to  receive  a  fixed  amount  of  raw 
materials  during  an  unspecified  period, 
the  taxpayer  must  amortize  the  cost  of 
acquiring  the  contract  right  by 
multiplying  the  total  cost  bv  a  fraction, 
the  numerator  of  which  is  the  amount 
of  raw  materials  received  under  the 
contract  during  the  taxable  year  and  the 
denominator  of  which  is  the  total 
amount  of  raw  materials  received  or  to 
be  received  under  the  contract. 

(ii)  Amortization  of  unspecified 
amount  over  fixed  period.  The  cost  of 
acquiring  a  right  to  receive  an 
imspecified  amount  of  tangible  property 
or  services  over  a  fixed  period  is 
amortized  ratably  over  the  period  of  the 
right. 

(iii)  Amortization  in  other  cases. 
(Reserved] 


(2)  Rights  affixed  duration  or 
amount.  The  amount  of  the  deduction 
for  a  separately  acquired  right  of  fixed 
duration  or  amount  received  under  a 
contract  or  granted  by  a  governmental 
unit  (specified  in  section  167(f)(2)  and 
§  1.197-2(c)(13))  and  not  covered  by 
paragraph  (c)(1)  of  this  section  is 
determined  as  follows: 

(i)  Rights  of  a  fixed  amount.  The  cost 
of  acquiring  a  right  of  a  fixed  amount  is 
amortized  for  each  taxable  year  by 
multiplying  the  cost  of  the  right  by  a 
fraction,  the  numerator  of  which  is  the 
amount  received  or  delivered  during  the 
taxable  year  and  the  denominator  of 
which  is  the  total  amount  to  be  received 
or  delivered  (including  amounts 
received  or  delivered  prior  to  the  close 
of  the  taxable  year)  under  the  terms  of 
the  contract  or  governmental  grant. 

(ii)  Rights  of  unspecified  amount  and 
fixed  duration  of  less  than  15  years.  The 
cost  of  acquiring  a  right  of  an 
unspecified  amount  and  a  fixed 
duration  of  less  than  15  years  is 
amortized  ratably  over  the  period  of  the 
right. 

(3)  Application  of  renewals,  (i)  For 
purposes  of  paragraphs  (c)  (1)  and  (2)  of 
this  section,  the  duration  of  a  right 
under  a  contract  (or  granted  by  a 
governmental  unit)  includes  any 
renewal  period  if,  based  on  all  of  the 
facts  and  circumstances  in  existence  at 
any  time  during  the  taxable  year  in 
which  the  right  is  acquired,  the  facts 
clearly  indicate  a  reasonable  expectancy 
of  renewal. 

(ii)  The  mere  fact  that  a  ta:<payer  will 
have  the  opportunity  to  renew  a 
contract  right  or  other  righfon  the  same 
terms  as  are  available  to  others,  in  a 
competitive  auction  or  similar  process 
that  is  designed  to  reflect  fair  market 
value  and  in  which  the  taxpayer  is  not 
contractually  advantaged,  will  generally 
not  be  taken  into  account  in 
determining  the  duration  of  such  right 
provided  that  the  bidding  produces  a 
fair  market  value  price  comparable  to 
the  price  that  would  be  obtained  if  the 
rights  were  purchased  immediately  after 
renewal  from  a  person  (other  than  the 
person  granting  the  renewal)  in  an 
arm's-length  transaction. 

(iii)  The  cost  of  a  renewal  not 
included  in  the  terms  of  the  contract  or 
governmental  grant  is  treated  as  the 
acquisition  of  a  separate  intangible 
asset. 

(4)  Patents  and  copyrights.  The 
amount  of  the  deduction  for  a  separately 
acquired  interest  in  a  patent  or 
copyright  described  in  section  167(f)(2) 
and'§  1.197-2(c)(7)  is  equal  to  the 
purchase  price  paid  or  incurred  during 
the  year  if  the  purchase  price  is  payable 
on  at  least  an  annual  basis  as  either  a 
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fixed  amount  per  use  or  a  fixed 
percentage  of  the  revenue  derived  from 
the  use  of  the  patent  or  copyright. 
Otherwise,  the  cost  or  other  basis  of  a 
separately  acquired  patent  or  copyright 
(or  an  interest  therein)  is  depreciated 
ratably  over  its  remaining  useful  life.  If 
a  patent  or  copyright  becomes  valueless 
in  any  year  before  its  legal  expiration, 
the  adjusted  basis  may  be  deducted  in 
that  year. 

(5)  Applicable  rules  and  conventions. 
The  period  of  amortization  under 
paragraphs  (c)(1)  through  (c)(4)  of  this 
section  begins  when  the  intangible  is 
placed  in  service.  For  other  applicable 
rules,  see  §1.197-2(f). 

(d)  Mortgage  servicing  rights.  The 
amount  of  the  deduction  for  mortgage 
servicing  rights  described  in  section 
167(f)(3)  and  §1.197-2(c)(ll)  is 
determined  by  using  the  straight  Une 
method  described  in  §1.167(b)-l 
(except  that  the  salvage  value  is  treated 
as  zero)  and  an  amortization  period  of 
108  months.  Mortgage  servicing  rights 
are  not  depreciable  to  the  extent  the 
rights  are  stripped  coupons  under 
section  1286.  An  event  that  renders 
mortgage  servicing  rights  wholly 
worthless  is  considered  a  disposition  of 
the  rights.  For  purposes  of  determining 
the  deduction  for  mortgage  servicing 
rights  and  any  loss  from  the  sale, 
exchange,  or  other  disposition  of  the 
rights,  rights  to  service  a  pool  of 
mortgages  are  treated  as  a  single  asset. 
Thus,  if  some  (but  not  all)  mortgages  in 
a  pool  prepay  and  the  taxpayer  retains 
rights  to  service  the  remaining 
mortgages  m  the  pool,  no  loss  is 
recognized  by  reason  of  the  prepa>Tnent. 
The  adjusted  basis  of  the  mortgage 
servicing  rights  is  not  affected  by  the 
unrecognized  loss. 

(e)  Effective  date.  This  section  is 
applicable  on  the  date  final  regulations 
are  published  in  the  Federal  Register 
except  that  §  1.167(a)-14(c)(2) 
(depreciation  of  the  cost  of  certain 
separately  acquired  rights)  and  so  much 
of  §  1.167(a)-14(c)(3)  as  relates  to 
§  1.167(a)-14(c)(2)  are  applicable 
August  11,  1993  (or  July  26,  1991.  if  a 
valid  retroactive  election  has  been  made 
under  §1.197-1T). 

Par.  5.  Section  1.197-0  is  added  to 
read  as  follows: 

§1.1 97-0    Table  of  contents. 

This  section  lists  the  headings  that 
appear  in  §1.197-2. 

§1.197-2     Amortization  of  goodwill  and 
certain  other  intangibles 

(a)  Overview 

(1)  In  general. 

(2)  Section  167(f)  property 

(3)  Amounts  otherwise  deductible 

(4)  Relationship  to  other  Internal  Revenue 
Code  provisions. 


(b)  Section  197  intangibles;  in  general. 

(1)  Goodwill. 

(2)  Going  concern  value. 

(3)  Workforce  in  place 

(4)  Information  base 

(5)  Know-how,  etc. 

(6)  Customer-based  intangibles. 

(7)  Supplier-based  intangibles. 

(8)  Licenses,  permits,  and  other  rights 
granted  by  governmental  units 

(9)  Covenants  not  to  compete  and  other 
similar  arrangements. 

(10)  Franchises,  trademarks,  and  trade 
names. 

(11)  Contracts  for  the  use  of.  and  term 
interests  in,  other  section  197  intangibles. 

(12)  Other  similar  ilems. 

(c)  Section  197  intangibles;  exceptions 

(1)  Interests  in  a  corporation,  partnership, 
trust,  or  estate. 

(2)  Interests  under  certain  financial 
contracts 

(3)  Interests  in  land. 

(4)  Certain  computer  software 
(i)  In  general. 

(ii)  Separately  acquired  software. 

(iii)  Other  exceptions. 

(iv)  Computer  software  defined 

(v)  Readily  available  to  the  general  public. 

(5)  Certain  interests  in  films,  sound 
recordings,  video  tapes,  books,  or  other 
similar  property 

(6)  Certain  rights  to  receive  tangible 
property  or  services, 

(7)  Certain  interests  in  patents  or 
copvTights. 

(8)  Interests  under  leases  of  tangible 
property 

(i)  Interest  as  a  lessor. 
(ii)  Interest  as  a  lessee. 

(9)  Interests  under  indebtedness, 
(i)  In  general. 

(li)  Exceptions. 

(10)  Professional  sports  franchises. 

(11)  .Mortgage  servicing  rights. 

(12)  Certain  transaction  costs. 

(13)  Rights  of  fixed  duration  or  amount. 

(d)  Amortizable  section  197  intangibles. 

(1)  Detlnition. 

(2)  Exception  for  selfcreated  intangibles. 
(i)  In  general. 

(ii)  Created  bv  the  taxpayer. 
(Ai  Defined.  ' 

(B)  Contracts  for  the  use  of  intangibles. 

(C)  Improvements  and  modifications. 
(iii)  Exceptions. 

(3)  Exception  for  property  subject  to  anti- 
churning  rules 

(e)  Purchase  of  a  trade  or  business. 

(1)  Goodwill  or  going  concern  value. 

(2)  Customer-based  intangibles. 

(3)  Franchise,  trademark,  or  trade  name. 
(i)  In  general, 

(ii)  Exceptions, 

(4)  Acquisitions  to  be  included, 

(5)  Substantial  portion, 

(6)  Deemed  asset  purchases  under  section 
338. 

(f)  Computation  of  amortization  deduction. 

(1)  In  general 

(2)  Treatment  of  contingent  amounts, 

(i)  Amounts  added  to  basis  during  15-year 
period, 

(ii)  Amounts  becoming  fixed  after 
expiration  of  15-year  period 

(iii)  Time  for  including  amounts  in  basis. 


(3)  Determination  of  amounts  chargeable  to 
capital  account  in  certain  cases 

(i)  Covenants  not  to  compete,  rights 
granted  by  governmental  units,  and  contracts 
for  the  use  of  section  197  intangibles 

(.M  In  general 

(Bj  Time  for  taking  amounts  into  account. 

(ill  Franchises,  trademarks,  or  trade  names 
and  licenses,  permits,  and  other  rights 
granted  by  governmental  units 

(iii)  Certain  reinsurance  transactions. 

(4)  Transactions  subiect  to  section  338  or 
1060 

Ig)  Special  rules. 

(1)  Treatment  of  certain  dispositions. 
(i)  Loss  disallowance  rules. 

[A]  In  general 

(B)  Certain  nonrecognition  transfers 
(ii)  Separately  acquired  property 
(iii)  Disposition  of  a  covenant  not  to 

compete 
(iv)  Taxpayers  under  common  control. 

(A)  In  general 

(B)  Treatment  of  disallowed  loss. 

(2)  Treatment  of  certain  nonrecognition 
and  exchange  transactions 

(i)  In  general 

(A)  Transfer  disregarded. 

(B)  Application  of  general  rule 
(ii)  Transactions  covered 

(iii)  Certain  exchanged-basis  property, 
(iv)  Transfers  under  section  708{b)(l'), 

(A)  In  general, 

(B)  Termination  by  sale  or  exchange  of 
interest 

(C)  Other  terminations. 

(D)  Anti-chuming  rules. 

(v)  Distributions  to  which  section  732(d) 
applies, 

(vi)  Curative  and  remedial  allocations 
under  section  704(r). 

(3)  .Application  of  section  754  to 
acquisitions  of  an  interest  in  an  intangible 
held  through  a  partnership 

(4)  Treatment  of  certain  reinsurance 
transactions 

(i)  In  general 

(ii)  Determination  of  adjusted  basis, 

(A)  Acquisitions  (other  than  under  section 
338)  of  specified  insurance  contracts 

(B)  Other  acquisitions   (Reserveal 

(5)  Amounts  paid  or  inrurred  for  a 
franchise,  trademark,  or  trade  name, 

(6)  Amounts  properly  taken  into  account  in 
determining  the  cost  of  property  that  is  not 

a  section  197  intangible. 

(7)  Treatment  of  amortizable  section  197 
intangibles  as  depreciable  propertv, 

(i)  In  general. 

(ii)  Exceptions  and  limitations. 

(A)  L'nstated  interest  and  original  issue 
discount  rules. 

(B)  Treatment  of  other  parties  to 
transaction. 

(h)  Anti-chuming  rules. 

(1)  Conversions  of  existing  goodwill,  going 
concern  value,  and  certain  other  section  197 
intangibles. 

(2)  .Amounts  deductible  under  section 
1253(d). 

(3)  Transition  period. 

(4)  Exceptions. 

(5)  Special  partnership  provisions. 
(!)  Basis  increases 

(ii)  Curative  and  remedial  allocations 
under  section  704(c). 
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(6)  Related  person, 
(i)  In  general. 

(ii)  Time  for  testing  relationships. 
(iii)  De  minimis  rule. 
[.\]  In  general 

(B)  Determination  of  beneficial  ownership 
interest. 

(7)  .Special  rules  tor  entities  that  owned  or 
used  property  at  any  time  during  the 
transition  period  and  that  are  no  longer  in 
existence 

(8)  Special  rules  for  section  338  deemed 
acquisitions. 

(9)  Exception  to  anti-chiiming  rules  where 
gain  is  recognized. 

(i)  In  general. 

(ii)  Manner  of  making  election.  IReservedl 
(ill)  Determination  of  highest  marginal  rate 
of  tax, 

(A)  Noncorporate  taxpayers. 

(B)  Corporations  and  tax-exempt  entities. 
(iv)  Special  rule  for  pass-through  entities. 
(v)  Coordination  with  other  provisions. 

(A)  In  general. 

(B)  Section  1374. 

(CI  Procedural  and  administrative 
provisions. 
(D)  Installment  method. 

(10)  Transactions  subject  to  both  anti- 
chuming  and  nonrecognition  rules. 

(11)  Anti-churning  anti-abuse  rule, 
(i)  I  Reserved]. 

(j)  General  anti-abuse  rule, 
(k)  Examples. 
(1)  Effective  dates. 

Par.  6.  Section  1.197-2  is  added  to 
read  as  follows: 

§  1.197-2    Amortization  of  goodwill  and 
certain  other  intangibles. 

(a)  D\-fr\-iew — (1)  in  general.  Section 
197  allows  an  amortization  deduction 
for  the  t;apitalized  costs  of  an 
amortizahle  section  197  intangible  and 
prohibits  any  other  depreciation  or 
amortization  with  respect  to  that 
property.  Paragraphs  (b).  (c).  and  (e]  of 
this  section  provide  males  and 
definitions  for  determining  whether 
property  is  a  section  197  intangible,  and 
paragraphs  (d)  and  (e)  of  this  section 
provide  rules  and  deBnitions  for 
deterfnining  whether  a  section  197 
intangible  is  an  ainortizable  section  197 
intangible  The  amortization  deduction 
under  section  197  is  determined  by 
amoilizing  adjusted  basis  ratably  over  a 
15-year  period  under  the  rules  of 
paragraph  (f)  of  this  section.  Section  197 
also  includes  various  special  rules 
pertaining  to  the  disposition  of 
amortizable  section  197  intangibles, 
nonrecognition  transactions,  anti- 
churning  rules,  and  anti-abuse  rules. 
Rules  relating  to  these  provisions  are 
contained  in  paragraphs  (g).  (h).  and  (j) 
of  this  section.  Examples  demonstrating 
the  application  of  these  provisions  are 
contained  in  paragraph  (k)  of  this 
section.  The  effective  date  of  the  rules 
in  this  section  is  contained  in  paragraph 
(1)  of  this  section. 


(2)  Section  167(f)  property  Section 
167(f)  prescribes  rules  for  computing  the 
depreciation  deduction  for  certain 
property  to  which  section  197  does  not 
apply.  See  §  1.167(a)-14  for  rules  under 
section  167(f)  and  paragraphs  (c)  (4).  (6), 
(7).  (11).  and  (13)  of  this  section  for  a 
description  of  the  property  subject  to 
section  167(f). 

(3)  Amounts  otherwise  deductible. 
Except  as  otherwise  provided  in  section 
197(0(3)  and  paragraphs  (b)(ll)  and 
(f)(3)  of  this  section,  section  197  does 
not  apply  to  amoimts  that  would  be 
currently  deductible  without  regard  to 
section  197. 

(4)  Relationship  to  other  Internal 
Revenue  Code  provisions.  Section  197 
does  not  apply  to  any  amount  paid  or 
incurred  for  a  section  197  intangible  if 
a  deduction  for  the  amount  would  be 
disallowed  under  any  provision  of  the 
Code  other  than  section  263.  (See,  for 
example,  section  162(k).) 

(b)  Section  197  intangibles:  in  general. 
Except  as  otherwise  provided  in 
paragraph  (c)  of  this  section,  the  term 
section  197  intangible  means  any 
property  described  in  section  197(d)(1). 
The  following  rules  and  definitions 
provide  guidance  concerning  property 
that  is  a  section  197  intangible  unless  an 
exception  applies: 

(1)  Goodwill.  Section  197  intangibles 
include  goodwill.  Goodwill  is  the  value 
of  a  trade  or  business  attributable  to  the 
expectancy  of  continued  customer 
patronage.  This  expectancy  may  be  due 
to  the  name  or  reputation  of  a  trade  or 
business  or  any  other  factor. 

(2)  Going  concern  value.  Section  197 
intangibles  include  going  concern  value. 
Going  concern  value  is  the  additional 
value  that  attaches  to  property  by  reason 
of  its  existence  as  an  integral  part  of  an 
ongoing  business  activity.  Going 
concern  value  includes  the  value 
attributable  to  the  ability  of  a  trade  or 
business  (or  a  part  of  a  trade  or 
business)  to  continue  functioning  or 
generating  income  without  interruption 
notwithstanding  a  change  in  ownership, 
but  does  not  include  anv  of  the 
intangibles  described  in  any  other 
provision  of  this  paragraph  (b).  It  also 
includes  the  value  that  is  attributable  to 
the  immediate  use  or  availability  of  an 
acquired  trade  or  business,  such  as,  for 
example,  the  use  of  the  revenues  or  net 
earnings  that  otherwise  would  not  be 
received  during  any  period  if  the 
acquired  trade  or  business  were  not 
available  or  operational. 

(3)  Workforce  in  place.  Section  197 
intangibles  include  workforce  in  place. 
Workforce  in  place  (sometimes  referred 
to  as  agency  force  or  assembled 
workforce)  includes  the  composition  of 
a  workforce  (for  example,  the 


experience,  education,  or  training  of  a 
workforce),  the  terms  and  conditions  of 
employment  whether  contractual  or 
otherwise,  and  any  other  value  placed 
on  employees  or  any  of  their  attributes 
Thus,  the  amount  paid  or  incurred  for 
workforce  in  place  includes,  for 
example,  any  portion  of  the  purchase 
price  of  an  acquired  trade  or  business 
attributable  to  the  existence  of  a  highly- 
skilled  workforce,  an  existing 
employment  contract  (or  contracts),  or  a 
relationship  with  employees  or 
consultants  (including,  but  not  limited 
to,  any  key  employee  contract  or 
relationship).  Workforce  in  place  does 
not  include  any  covenant  not  to 
compete  or  other  similar  arrangement 
described  in  paragraph  (b)(9)  of  this 
section. 

(4)  Information  base.  Section  197 
intangibles  include  business  books  and 
records,  operating  systems,  and  any 
other  information  base,  including  lists 
or  other  information  of  current  or 
prospective  customers  (regardless  of  the 
method  of  recording  the  information). 
Thus,  the  amount  paid  or  incurred  for 
these  items  includes,  for  example,  any 
portion  of  the  purchase  price  of  an 
acquired  trade  or  business  attributable 
to  the  intangible  value  of  technical 
manuals,  training  manuals  or  programs, 
data  files,  and  accounting  or  inventory 
control  systems.  Other  examples 
include  the  cost  of  acquiring  customer 
lists,  subscription  lists,  insurance 
expirations,  patient  or  client  files,  or 
lists  of  newspaper,  magazine,  radio,  or 
television  advertisers. 

(5)  Know-how.  etc.  Section  197 
intangibles  include  any  patent, 
copyright,  formula,  process,  design. 
pattern,  know-how.  format,  package 
design,  computer  software  (as  defined  in 
paragraph  (c)(4)  of  this  section),  or 
interest  in  a  film,  sound  recording, 
video  tape,  book,  or  other  similar 
property.  (See.  however,  the  exceptions 
in  paragraph  (c)  of  this  section.) 

(6)  Customer-based  intangibles. 
Section  197  intangibles  include  any 
customer-based  intangible.  A  customer- 
based  intangible  is  any  composition  of 
market,  market  share,  or  other  value 
resulting  from  the  future  provision  of 
goods  or  services  pursuant  to 
contractual  or  other  relationships  in  the 
ordinary  course  of  business  with 
customers.  Thus,  the  amount  paid  or 
incurred  for  customer-based  intangibles 
includes,  for  example,  any  portion  of 
the  purchase  price  of  an  acquired  trade 
or  business  attributable  to  the  existence 
of  a  customer  base,  a  circulation  base, 
an  undeveloped  market  or  market 
growth,  insurance  in  force,  the  existence 
of  a  qualification  to  supply  goods  or 
services  to  a  particular  customer,  a 
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mortgage  servicing  contract  (as  defined 
in  paragraph  (c)(ll)  of  this  section),  an 
investment  management  contract,  or 
other  relationship  with  customers 
involving  the  future  provision  of  goods 
or  services.  (See.  however,  the 
exceptions  in  paragraph  (c)  of  this 
section.)  In  addition,  customer-based 
intangibles  include  the  deposit  base  and 
any  similar  asset  of  a  financial 
institution.  Thus,  the  amount  paid  or 
incurred  for  customer-based  intangibles 
also  includes  any  portion  of  the 
piux;hase  price  of  an  acquired  financial 
institution  attributable  to  the  value 
represented  by  existing  checking 
accounts,  savings  accounts,  escrow 
accounts,  and  other  similar  items  of  the 
financial  institution.  However,  any 
portion  of  the  purchase  price  of  an 
acquired  trade  or  business  attributable 
to  accourts  receivable  or  other  similar 
rights  to  income  for  goods  or  services 
provided  to  customers  prior  to  the 
acquisition  of  a  trade  or  business  is  not 
an  amount  paid  or  incurred  for  a 
customer-based  intangible. 

(7)  Supplier-based  intangibles. 
Lection  197  intangibles  include  anv 
supplier-based  intangible.  A  supplier- 
based  intangible  is  the  value  resulting 
from  the  future  acquisition,  pursuant  to 
contractual  or  other  relationships  with 
suppliers  in  the  ordinary  course  of 
business,  of  goods  or  ser\'ices  that  will 
be  sold  or  used  by  the  taxpayer.  Thus, 
the  amount  paid  or  incurred  for 
supplier-based  intangibles  includes,  for 
example,  any  portion  of  the  purchase 
price  of  an  acquired  trade  or  business 
attributable  to  the  existence  of  a 
favorable  relationship  with  persons 
providing  distribution  services  (such  as 
favorable  shelf  or  display  space  at  a 
retail  outlet),  the  existence  of  a  favorable 
credit  rating,  or  the  existence  of 
favorable  supply  contracts.  The  amount 
paid  or  incurred  for  supplier-based 
intangibles  does  not  include  any 
amount  required  to  be  paid  for  the 
goods  or  services  themselves  pursuant 
to  the  terms  of  the  agreement  or  other 
relationship.  In  addition,  see  the 
exceptions  in  paragraph  (c)  of  this 
section,  including  the  exception  in 
paragraph  (c)(6)  of  this  section  for 
certain  rights  to  receive  tangible 
property  or  services  from  another 
person. 

(8)  Licenses,  permits,  and  other  rights 
granted  by  governmental  units.  Section 
197  intangibles  include  any  license, 
permit,  or  other  right  granted  by  a 
governmental  unit  (including,  for 
purposes  of  section  197,  an  agency  or 
instrumentality  thereof)  even  if  the  right 
is  granted  for  an  indefinite  period  or  is 
reasonably  expected  to  be  renewed  for 
an  indefinite  period.  These  rights 


include,  for  example,  a  liquor  license,  a 
taxi-cab  medallion  (or  license),  an 
airport  landing  or  takeoff  right 
(sometimes  referred  to  as  a  slot),  a 
regulated  airline  route,  or  a  television  or 
radio  broadcasting  license.  The  issuance 
or  renewal  of  a  license,  permit,  or  other 
right  granted  by  a  governmental  unit  is 
considered  an  acquisition  of  the  license, 
permit,  or  other  right.  (See.  however,  the 
exceptions  in  paragraph  (c)  of  this 
section,  including  the  exceptions  in 
paragraph  (c)(3)  of  this  section  for  an 
interest  in  land,  in  paragraph  (c)(8)  of 
this  section  for  an  interest  under  a  lease 
of  tangible  property,  and  in  paragraphs 
(c)  (6)  and  (13)  of  ihis  section  for  certain 
rights  granted  by  a  governmental  unit. 
See  paragraph  (b)(10)  of  this  section  for 
the  treatment  of  franchises.) 

(9)  Covenants  not  to  compete  and 
other  similar  arrangements.  Section  197 
intangibles  include  any  covenant  not  to 
compete,  or  agreement  having 
substantially  the  same  effect,  entered 
into  in  cormection  with  the  direct  or 
indirect  acquisition  of  an  interest  in  a 
trade  or  business  or  a  substantial 
portion  thereof.  For  purposes  of  this 
paragraph  (b)(9).  an  acquisition  may  be 
made  in  the  form  of  an  asset  acquisition 
(including  a  qualified  stock  purchase 
that  is  treated  as  a  purchase  of  assets 
under  section  338).  a  stock  acquisition 
or  redemption,  and  the  acquisition  or 
redemption  of  a  partnership  interest.  An 
agreement  requiring  the  performance  of 
services  or  the  provision  of  property  or 
the  use  of  property  (other  than  propertv 
of  the  acquired  trade  or  business)  does 
not  have  substantially  the  same  effect  as 
a  covenant  not  to  compete  to  the  extent 
that  the  amount  paid  under  the 
agreement  represents  reasonable 
compensation  for  the  services  actually 
rendered  or  for  the  propertv  or  use  of 
the  property  actually  provided. 

(10)  Franchises,  trademarks,  and 
trade  names,  (i)  Section  197  intangibles 
include  any  franchise,  trademark,  or 
trade  name.  The  term  franchise  includes 
any  agreement  that  provides  one  of  the 
parties  to  the  agreement  with  the  right 
to  distribute,  sell,  or  provide  goods, 
services,  or  facilities,  within  a  specified 
area.  (See  section  1253(b)(1).)  The  term 
includes  distributorships  or  other 
similar  contractual  arrangements 
pursuant  to  which  the  transferee  is 
permitted  or  licensed  to  operate  or 
conduct  a  trade  or  business  within  a 
specific  area.  The  term  trademark 
includes  any  word,  name,  symbol,  or 
device,  or  any  combination  thereof, 
adopted  and  used  by  a  manufacturer  or 
merchant  to  identify'  goods  or  services 
and  distinguish  them  from  those 
manufactured  or  sold  by  others.  The 
term  trade  name  includes  anv  name 


used  by  a  manufacturer  or  merchant  to 
identif\'  or  designate  a  particular  trade 
or  business  or  the  name  or  title  used  by 
a  person  or  organization  engaged  m  a 
trade  or  business.  .'\  license,  permit,  or 
other  right  granted  by  a  governmental 
unit  is  a  franchise  if  it  otherv\-ise  meets 
the  definition  of  a  franchise.  .\ 
trademark  or  trade  name  includes  anv 
trademark  or  trade  name  ansing  under 
statute  or  applicable  common  law.  and 
any  similar  nght  granted  by  contract. 
The  renewal  of  a  franchise,  trademark, 
or  trade  name  is  treated  as  an 
acquisition  of  the  franchise,  trademark, 
or  trade  name. 

(ii)  Notwithstanding  the  definitions 
provided  in  paragraph  (b)("10)(i)  of  this 
section,  any  amount  that  is  paid  or 
incurred  on  account  of  a  transfer,  sale, 
or  other  disposition  of  a  franchise, 
trademark,  or  trade  name  and  that  is 
subject  to  section  1253(d)(1)  is  not 
included  in  the  basis  of  a  section  197 
intangible,  (See  paragraph  (g)(5)  of  this 
section.) 

(11)  Contracts  for  the  use  of,  and  term 
interests  in.  other  section  197 
intangibles.  Section  197  intangibles 
include  any  nght  under  a  license. 
contract,  or  other  arrangement  providing 
for  the  use  of  property  that  would  be  a 
section  197  intangible  under  any 
provision  of  this  paragraph  (b) 
(including  this  paragraph  (b)(ll))  after 
giving  effect  to  all  of  the  exceptions 
provided  in  paragraph  (c)  of  this 
section.  Section  197  intangibles  also 
include  any  term  interest  (whether 
outright  or  in  trust)  in  such  propertv. 

(121  Other  similar  items  Section  197 
intangibles  include  any  other  intangible 
property  that  is  similar  in  all  material 
respects  to  the  property  specificallv 
described  in  section  197(d)(1)(C)  and 
paragraphs  (b)(3)  through  (b)(7)  of  this 
section.  (See  paragraph  (g)(4)  of  this 
section  for  special  rules  regarding 
certain  reinsuroince  transactions.) 

(c)  Section  197  intangibles: 
exceptions.  The  terra  section  197 
intangible  does  not  include  property 
described  in  section  197(e)  The 
following  rules  and  definitions  provide 
guidance  concerning  property  to  which 
the  exceptions  apply: 

(1)  Interests  m  a  corporation, 
partnership,  trust,  or  estate.  Section  197 
intangibles  do  not  include  an  interest  in 
a  corporation,  partnership,  trust,  or 
estate  Thus,  for  example,  amortization 
under  section  197  is  not  available  for 
the  cost  of  acquiring  stock,  partnership 
interests,  or  interests  in  a  trust  or  estate, 
whether  or  not  the  interests  are 
regularly  traded  on  an  established 
market.  (See  paragraph  (g)(3)  of  this 
section  for  special  rules  applicable  to 
property  of  a  partnership  when  a  section 
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754  election  is  in  effect  for  the 
partnership.) 

(2)  Interests  under  certain  financial 
contracts.  Section  197  intangibles  do 
not  include  an  interest  under  an  e.xisting 
futures  contract,  foreign  currency 
contract,  notional  principal  contract, 
interest  rate  swap,  or  other  similar 
financial  contract,  whether  or  not  the 
interest  is  regularly  traded  on  an 
established  market.  However,  this 
exception  does  not  apply  to  an  interest 
under  a  mortgage  servicing  contract, 
credit  card  servicing  contract,  or  other 
contract  to  service  another  persons 
indebtedness,  or  an  interest  under  an 
assumption  reinsurance  contract.  (See 
paragraph  (g)(4)  of  this  section  for  the 
treatment  of  assumption  reinsurance 
contracts.  See  paragraph  (c)(ll)  of  this 
section  and  §  1.167(a)-14(d)  for  the 
treatment  of  mortgage  servicing  rights.) 

(3)  Interests  in  land.  Section  197 
intangibles  do  not  include  any  interest 
in  land.  For  this  purpose,  an  interest  in 
land  includes  a  fee  interest,  life  estate, 
remainder,  easement,  mineral  right, 
timber  right,  grazing  right,  riparian 
right,  air  right,  zoning  variance,  and  any 
other  similar  right,  such  as  a  farm 
allotment,  quota  for  farm  commodities, 
or  crop  acreage  base.  .An  interest  in  land 
does  not  include  an  airport  landing  or 
takeoff  right,  a  regulated  airline  route,  or 
a  franchise  to  provide  cable  television 
service.  The  cost  of  acquiring  a  license, 
permit,  or  other  land  improvement 
right,  such  as  a  building  construction  or 
use  permit,  is  taken  into  account  in  the 
same  manner  as  the  underlying 
improvement. 

(4)  Certain  computer  software — (i)  In 
general.  Section  197  intangibles  do  not 
include  any  interest  in  computer 
software  that  is  (or  has  been)  readily 
available  to  the  general  public  on 
similar  terms,  is  subject  to  a 
nonexclusive  license,  and  has  not  been 
substantially  modified  for  the  user. 
Computer  software  will  not  be 
considered  to  have  been  substantially 
modified  if  its  cost  does  not  exceed  the 
greater  of  125  percent  of  the  price  at 
which  the  unmodified  version  of  the 
software  is  readily  available  to  the 
general  public  or  $2,000.  For  the 
purpose  of  determining  whether 
computer  software  has  been 
substantially  modified — 

(A)  Integrated  programs  acquired  m  a 
package  from  a  single  source  are  treated 
as  a  single  computer  program:  and 

(B)  Any  cost  incurred  to  install  the 
computer  software  is  not  treated  as  a 
cost  of  the  software 

(ii)  Separately  acquired  software. 
Section  197  intangibles  do  not  include 
an  interest  in  computer  software  that  is 
not  acquired  as  part  of  a  purchase  of  a 


trade  or  business  within  the  meaning  of 
paragraph  (e)  of  this  section. 

(iii)  Other  exceptions.  Neither  section 
197  nor  section  167(f)  apply  in  the 
following  cases: 

(A)  Any  amount  of  the  cost  of  an 
interest  in  computer  software  that  is 
included,  without  bemg  separately 
stated,  in  the  cost  of  the  hardware  or 
other  tangible  property  will  be  treated  as 
part  of  the  cost  of  the  hardware  or  other 
tangible  property. 

(B)  Any  amount  of  the  cost  of  an 
interest  in  computer  software  that 
would  be  deductible  under  any 
provision  other  than  section  167(f)  or 
197  may  be  deducted  and  is  not 
reauired  to  be  capitalized. 

(iv)  Computer  software  defined.  For 
purposes  of  this  section,  computer 
software  is  any  program  or  routine  (that 
is.  any  sequence  of  machine-readable 
code)  that  is  designed  to  cause  a 
computer  (as  defined  in  section 
168(i)(2)(B)(ii))  to  perform  a  desired 
function  or  set  of  functions,  and  the 
documentation  required  to  describe  and 
maintain  those  programs.  It  includes  all 
forms  and  media  in  which  the  software 
is  contained,  whether  written,  magnetic, 
or  otherwise.  Computer  programs  of  all 
classes,  for  example,  operating  systems, 
executive  systems,  monitors,  compilers 
and  translators,  assembly  routines,  and 
utility  programs  as  well  as  application 
programs,  are  included.  Computer 
software  also  includes  any  incidental 
and  ancillary  rights  that  are  necessary  to 
effect  the  acquisition  of  the  title  to.  the 
ownership  of.  or  the  right  to  use  the 
computer  software,  and  that  are  used 
only  in  connection  with  that  specific 
computer  software.  Such  incidental  and 
ancillary  rights  are  not  included  in  the 
definition  of  trademark  or  trade  name 
under  paragraph  (b)(10)(i)  of  this 
section.  For  example,  a  trademark  or 
trade  name  that  is  ancillary  to  the 
ownership  or  use  of  a  specific  computer 
software  program  in  the  taxpayer's  trade 
or  business  and  is  not  acquired  for  the 
purpose  of  marketing  the  computer 
software  is  included  in  the  definition  of 
computer  software  and  is  not  included 
in  the  definition  of  trademark  or  trade 
name.  Computer  software  does  not 
include  any  data  or  information  base 
described  in  paragraph  (b)(4)  of  this 
section  unless  the  data  base  or  item  is 
in  the  public  domain  and  is  incidental 
to  a  computer  program.  For  this 
purpose,  a  copvTighted  or  proprietary 
data  or  information  base  is  treated  as  in 
the  public  domain  if  its  availability 
through  the  computer  program  does  not 
contribute  significantly  to  the  cost  of  the 
program.  For  example,  if  a  word- 
processing  program  includes  a 
dictionary  feature  used  to  spell-check  a 


document  or  any  portion  thereof,  the 
entire  program  (including  the  dictionary 
feature)  is  computer  software  regardless 
of  the  form  in  which  the  feature  is 
maintained  or  stored. 

(v)  Readily  available  to  the  general 
public.  Computer  software  will  be 
treated  as  readily  available  to  the 
general  public  if  the  software  may  be 
obtained  on  substantially  the  same 
terms  by  a  significant  number  of  persons 
that  would  reasonably  be  expected  to 
use  the  software.  The  requirements  of 
this  paragraph  (c)(4)(v)  can  be  met  even 
though  the  software  is  not  available 
through  a  system  of  retail  distribution. 

(5)  Certain  interests  in  films,  sound 
recordings,  video  tapes,  books,  or  other 
similar  property.  Section  197  intangibles 
do  not  include  any  interest  (including 
an  interest  as  a  licensee)  in  a  film, 
sound  recording,  video  tape,  book,  or 
other  similar  property  (such  as  the  right 
to  broadcast  or  transmit  a  live  event)  if 
the  interest  is  not  acquired  as  part  of  a 
purchase  of  a  trade  or  business.  A  film, 
sound  recording,  video  tape,  book,  or 
other  similar  property  includes  any 
incidental  and  ancillary  rights  (such  as 

a  trademark  or  trade  name)  that  are 
necessary  to  effect  the  acquisition  of 
title  to,  the  ownership  of,  or  the  right  to 
use  the  property  and  are  used  only  in 
connection  with  that  property.  Such 
incidental  and  ancillary  rights  are  not 
included  in  the  definition  of  trademark 
or  trade  name  under  paragraph  (b)(10)(i) 
of  this  section.  For  purposes  of  this 
paragraph  (c)(5),  computer  software  (as 
defined  in  paragraph  (c)(4)(iv)  of  this 
section)  is  not  treated  as  other  property 
similar  to  a  film,  sound  recording,  video 
tape,  or  book.  (See  section  167  for 
amortization  of  excluded  intangible 
property  or  interests.) 

(6)  Certain  rights  to  receive  tangible 
property  or  services.  Section  197 
intangibles  do  not  include  any  right  to 
receive  tangible  property  or  services 
under  a  contract  or  from  a  governmental 
unit  if  the  right  is  not  acquired  as  part 
of  a  purchase  of  a  trade  or  business.  Any 
right  that  is  described  in  the  preceding 
sentence  is  not  treated  as  a  section  197 
intauigible  even  though  the  right  is  also 
described  in  section  197(d)(1)(D)  and 
paragraph  (b)(8)  of  this  section  (relating 
to  certain  governmental  licenses, 
permits,  and  other  rights)  and  even 
though  the  right  fails  to  meet  one  or 
more  of  the  requirements  of  paragraph 
(c)(13)  of  this  section  (relating  to  certain 
rights  of  fixed  duration  or  amount).  (See 
§  1.167(a)-14(c)  (1)  and  (3)  for 
applicable  rules.) 

(7)  Certain  interests  in  patents  or 
copyrights.  Section  197  intangibles  do 
not  include  any  interest  (including  an 
interest  as  a  licensee)  in  a  patent,  patent 
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application,  or  copyright  that  is  not 
acquired  as  part  of  a  purchase  of  a  trade 
or  business.  (See  §  1.167(a)-14(c)(4)  for 
apphcable  rules.) 

(8)  Interests  under  leases  of  tangible 
property — (i)  Interest  as  a  lessor.  Section 
197  intangibles  do  not  include  any 
interest  as  a  lessor  under  an  existing 
lease  or  sublease  of  tangible  real  or 
personal  property.  In  addition,  the  cost 
of  acquiring  an  interest  as  a  lessor  in 
connection  with  the  acquisition  of 
tangible  property  is  taken  into  account 
as  part  of  the  cost  of  the  tangible 
property.  For  example,  if  a  taxpayer 
acquires  a  shopping  center  that  is  leased 
to  tenants  operating  retail  stores,  any 
portion  of  the  purchase  price 
attributable  to  favorable  lease  terms  is 
taken  into  account  as  part  of  the  basis 

of  the  shopping  center  and  in 
determining  the  depreciation  deduction 
allowed  with  respect  to  the  shopping 
center.  (See  section  167(c)(2).) 

(ii)  Interest  as  a  lessee.  Section  197 
intangibles  do  not  include  any  interest 
as  a  lessee  under  an  existing  lease  of 
tangible  real  or  personal  property.  For 
this  purpose,  an  airline  lease  of  an 
airport  passenger  or  cargo  gate  is  a  lease 
of  tangible  property.  The  cost  of 
acquiring  such  an  interest  is  taken  into 
account  under  section  178  and  §1.162- 
1 1(a).  If  an  interest  as  a  lessee  under  a 
lease  of  tangible  property  is  acquired  in 
a  transaction  with  any  other  intangible 
property,  a  portion  of  the  total  purchase 
price  may  be  allocable  to  the  interest  as 
a  lessee  based  on  all  of  the  relevant  facts 
and  circumstances. 

(9)  Interests  under  inaehtedness — (i) 
In  general.  Section  197  intangibles  do 
not  include  any  interest  (whether  as  a 
creditor  or  debtor)  under  an 
indebtedness  in  existence  when  the 
interest  was  acquired.  Thus,  for 
example,  the  value  attributable  to  the 
assumption  of  an  indebtedness  with  a 
below-market  interest  rate  is  not 
amortizable  under  section  197.  In 
addition,  the  premium  paid  for 
acquiring  a  debt  instrument  with  an 
above-market  interest  rate  is  not 
amortizable  under  section  197.  See 
section  171  for  rules  concerning  the 
treatment  of  amortizable  bond  premium 

(ii)  Exceptions.  For  purposes  of  this 
paragraph  (c)(9).  an  interest  under  an 
existing  indebtedness  does  not  include 
the  deposit  base  (and  other  similar 
items)  of  a  financial  institution.  An 
interest  under  an  existing  indebtedness 
includes  mortgage  ser\'icing  rights, 
however,  to  the  extent  the  rights  are 
stripped  coupons  under  section  1286. 

(10)  Professional  sports  franchises. 
Section  197  intangibles  do  not  include 
any  franchise  to  engage  in  professional 
baseball,  basketball,  football,  or  any 


other  professional  sport,  and  any  item 
(even  though  otherwise  qualifying  as  a 
section  197  intangible)  acquired  in 
connection  with  such  a  franchise. 

(11)  Mortgage  senicing  rights.  Section 
197  intangibles  do  not  include  any  right 
described  in  section  197(e)(7) 
(concerning  rights  to  service 
indebtedness  secured  by  residential  real 
property  that  are  not  acquired  as  part  of 
a  purchase  of  a  trade  or  business).  (See 

§  1  167(a)-14(d)  for  applicable  rules.) 

(12)  Certain  transaction  costs.  Section 
197  intangibles  do  not  include  anv  fees 
for  professional  services  and  anv 
transaction  costs  incurred  bv  parties  to 

a  transaction  in  which  all  or  any  portion 
of  the  gain  or  loss  is  not  recognized 
under  part  III  of  subchapter  C  of  the 
Code. 

(13)  Rights  of  fixed  duration  or 
amount,  (i)  Section  197  intangibles  do 
not  include  any  right  under  a  contract 
or  any  license,  permit,  or  other  right 
granted  by  a  governmental  unit  if  the 
right— 

(A)  Is  acquired  in  the  ordinary  course 
of  business  and  not  as  part  of  a  purchase 
of  a  trade  or  business; 

(B)  Is  not  described  in  sections 
197(d)(1)(A),  (B).(C)(ii).(iv),  or  (vi). 
(E).  or  (F):  and 

(C)  Either— 

1 3 )  Has  a  fixed  duration  of  less  than 
15  years:  or 

(2)  Is  fixed  as  to  amount  and  the 
adjusted  basis  thereof  is  properlv 
recoverable  (without  regard  to  this 
section)  under  a  method  similar  to  the 
unit-of-production  method. 

(ii)  See  §  1.167(a)-14(c)  (2)  and  (3)  for 
applicable  rules. 

(d)  Amortizable  section  197 
intangibles — (1)  Definition  Except  as 
otherwise  provided  in  this  paragraph 
(d),  the  term  amortizable  section  197 
intangible  means  anv  section  197 
intangible  acquired  after  August  10. 
1993  (or  after  luly  25.  1991.  if  a  valid 
retroactive  election  under  §  1.197-lT 
has  been  made),  and  held  in  connection 
with  the  conduct  of  a  trade  or  business 
or  an  activity  described  in  section  212. 

(2)  Exception  for  self-created 
intangibles — (i)  In  general  Except  as 
provided  in  paragraph  (d)(2)(iii)  of  this 
section,  amortizable  section  197 
intangibles  do  not  include  any  section 
197  intangible  created  by  the  taxpayer  (a 
self-created  intangible). 

(ii)  Created  by  the  taxpayer — (A) 
Defined.  A  section  197  intangible  is 
created  by  the  taxpayer  to  the  extent  the 
taxpayer  makes  payments  or  otherwise 
incurs  costs  for  its  creation,  production, 
development,  or  improvement,  whether 
the  actual  work  is  performed  bv  the 
taxpayer  or  by  another  person  under  a 
contract  with  the  taxpayer  entered  into 


before  the  creation,  production, 
development,  or  improvement  occurs. 
For  example,  a  technological  process 
developed  specifically  for  a  taxpayer 
under  an  arrangement  with  another 
person  pursuant  to  which  the  taxpayer 
retains  all  rights  to  the  process  is 
created  by  the  taxpayer. 

(B)  Contracts  for  the  use  of 
intangibles.  A  section  197  intangible  is 
not  created  by  the  taxpayer  to  the  extent 
that  it  results  from  the  entry  into  (or 
renewal  of)  a  contract  for  the  use  of  an 
existing  section  197  intangible.  Thus. 
for  example,  the  exception  for  self- 
created  intangibles  does  not  apply  to 
legal  and  other  professional  fees 
incurred  by  a  licensee  in  connection 
with  the  entry  into  (or  renewal  of)  a 
contract  for  the  use  of  know-how  or 
similar  property 

(C)  Improvements  and  modifications. 
If  an  existing  section  197  intangible  is 
improved  or  otherwise  modified  by  the 
taxpayer  or  by  another  person  under  a 
contract  with  the  taxpayer,  the  existing 
intangible  and  the  improvements  or 
other  modifications  are  treated  as 
separate  section  19"  intangibles  for 
purposes  of  this  paragraph  (d). 

(iii)  Exceptions  (A)  Trie  exception  for 
self-created  intangibles  does  not  apply 
to  any  section  197  intangible  described 
in  section  197(d)(1)(D)  (relating  to 
licenses,  permits  or  other  rights  granted 
by  a  governmental  unit),  197(d)(1)(E) 
(relating  to  covenants  not  to  compete), 
or  197(d)(1)(F)  (relating  to  franchises, 
trademarks,  and  trade  names)  Thus,  for 
example,  capitalized  costs  incurred  in 
the  development,  registration,  or 
defense  of  a  trademark  or  trade  name  do 
not  qualify  for  the  exception  and  are 
amortized  over  15  years  under  section 
197. 

(B)  The  exception  for  self-created 
intangibles  does  not  apply  to  any 
section  197  intangible  created  in 
connection  with  the  purchase  of  a  trade 
or  business  (as  defined  in  paragraph  (e) 
of  this  section) 

(C)  If  a  taxpayer  disposes  of  a  self- 
created  intangible  and  subsequently 
reacquires  the  intangible  in  an 
acquisition  described  in  paragraph 
(h)(4)(ii)  of  this  section,  the  exception 
for  self-created  intangibles  does  not 
apply  to  the  reacquired  intangible. 

(3)  Exception  for  property  subject  to 
anti-churnmg  rules.  Amortizable  section 
197  intangibles  do  not  include  any 
property  to  which  the  anti-churning 
rules  of  section  197(0(9)  and  paragraph 
(h)  of  this  section  apply. 

(e)  Purchase  of  a  trade  or  business 
Several  of  the  exceptions  in  section  197 
apply  only  to  property  that  is  not 
acquired  in  (or  created  in  connection 
with)  a  transaction  or  series  of  related 
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transactions  involving  the  acquisition  of 
assets  constituting  a  trade  or  business  or 
a  substantial  portion  thereof.  Property 
acquired  in  (or  created  in  connection 
with)  such  a  transaction  or  series  of 
related  transactions  is  referred  to  in  this 
section  as  property  acquired  as  part  of 
(or  created  in  connection  with)  a 
purchase  of  a  trade  or  business.  For 
purposes  of  section  197  and  this  section, 
the  applicability  of  the  limitation  is 
determined  under  the  following  rules: 

( 1 )  Goodwill  or  going  concern  value. 
A  group  of  assets  constitutes  a  trade  or 
business  or  a  substantial  portion  thereof 
if  their  use  would  constitute  a  trade  or 
business  under  section  1060  (that  is,  if 
goodwill  or  going  concern  value  could 
under  any  circumstances  attach  to  the 
assets).  See  §  1.106O-lT(b)(2).  For  this 
purpose,  all  the  facts  and  circumstances, 
including  any  employee  relationships 
that  continue  (or  covenants  not  to 
compete  that  are  entered  into)  as  part  of 
the  transfer  of  the  assets,  are  taJcen  into 
account  in  determining  whether 
goodwill  or  going  concern  value  could 
attach  to  the  assets. 

(2)  Customer-based  intangibles. 
Whether  or  not  a  group  of  assets  is 
otherwise  described  in  paragraph  (e)(1) 
of  this  section,  a  group  of  assets 
constitutes  a  trade  or  business  or  a 
substantial  portion  thereof  if  the  assets 
include  any  customer-based  intangibles 
(as  defined  in  paragraph  (b)(6)  of  this 
section)  or  are  acquired  in  a  transaction 
or  series  of  related  transactions  that 
involve  the  creation  of  any  customer- 
based  intangibles. 

(3)  Franchise,  trademark,  or  trade 
name — (i)  In  general.  The  acquisition  of 
a  franchise,  trademark,  or  trade  name 
constitutes  the  acquisition  of  a  trade  or 
business  or  a  substantia!  portion  thereof. 

(ii)  Exceptions.  For  purposes  of  this 
paragraph  (e)(3) — 

(A)  A  trademark  or  trade  name  is 
disregarded  if  it  is  included  in  computer 
software  under  paragraph  (c)(4)  of  this 
section  or  in  an  interest  in  a  film,  sound 
recording,  video  tape.  book,  or  other 
similar  property  under  paragraph  (c)(5) 
of  this  section;  and 

(B)  .^  franchise,  trademark,  or  trade 
name  is  disregarded  if  its  value  is 
nominal  or  the  taxpayer  irrevocably 
disposes  of  it  immediately  after  its 
acquisition. 

(4)  Acquisitions  to  be  included.  The 
assets  acquired  in  a  transaction  (or 
series  of  related  transactions)  include 
only  assets  (including  a  beneficial  or 
other  indirect  interest  in  assets  where 
the  interest  is  of  a  type  described  in 
paragraph  (c)(1)  of  this  section)  acquired 
by  the  taxpayer  and  persons  related  to 
the  taxpayer  from  another  person  and 
persons  related  to  that  other  person.  For 


purposes  of  this  paragraph  (e)(4), 
persons  are  related  only  if  their 
relationship  is  described  in  section 
267(b)  or  707(b)  or  they  are  engaged  in 
trades  or  businesses  under  common 
control  within  the  meaning  of  section 
41(fl(l). 

(5)  Substantial  portion.  The 
determination  of  whether  acquired 
assets  constitute  a  substantial  portion  of 
a  trade  or  business  is  to  be  based  on  all 
of  the  facts  and  circumstances, 
including  the  nature  and  the  amount  of 
the  assets  acquired  as  well  as  the  nature 
and  amount  of  the  assets  retained  by  the 
transferor.  The  value  of  the  assets 
acquired  relative  to  the  value  of  the 
assets  retained  by  the  transferor  is  not 
determinative  of  whether  the  acquired 
assets  constitute  a  substantial  portion  of 
a  trade  or  business. 

(6)  Deemed  asset  purchases  under 
section  338.  A  qualified  stock  purchase 
that  is  treated  as  a  purchase  of  assets 
under  section  338  shall  be  treated  as  a 
transaction  involving  the  acquisition  of 
assets  constituting  a  trade  or  business 
only  if  the  direct  acquisition  of  the 
assets  of  the  corporation  would  have 
been  treated  as  the  acquisition  of  assets 
constituting  a  trade  or  business. 

(f)  Computation  of  amortization 
deduction — (1)  In  general.  Except  as 
provided  in  paragraph  (f)(2)  of  this 
section,  the  amortization  deduction 
allowable  under  section  197(a)  is 
computed  as  follows: 

(i)  The  adjusted  basis  (for  purposes  of 
determining  gain)  of  an  amortizable 
section  197  intangible  is  amortized 
ratably  over  the  15-vear  period 
beginning  on  the  later  of — 

(A)  The  first  day  of  the  month  in 
which  the  property  is  acquired:  or 

(B)  In  the  case  of  property  held  in 
connection  with  the  conduct  of  a  trade 
or  business,  the  first  day  of  the  month 
in  which  the  active  conduct  of  the  trade 
or  business  begins. 

(ii)  Except  as  othenvise  provided  in 
this  section,  adjusted  basis  is 
determined  under  section  1011  and 
salvage  value  is  disregarded. 

(iii)  Property  is  not  eligible  for 
amortization  in  the  month  of 
disposition. 

(iv)  The  amortization  deduction  for  a 
short  taxable  year  is  based  on  the 
number  of  months  in  the  short  taxable 
year. 

(2)  Treatment  of  contingent 
amounts — (i)  Amounts  added  to  basis 
during  15-year  period.  Any  amount  that 
is  properly  included  in  the  basis  of  an 
amortizable  section  197  intangible  after 
the  first  month  of  the  15-year  period 
described  in  paragraph  (f)(l)(i)  of  this 
section  and  before  the  expiration  of  this 
period  is  amortized  ratably  over  the 


remainder  of  the  15-year  period.  For  this 
purpose,  the  remainder  of  the  15-year 
period  begins  on  the  first  day  of  the 
month  in  which  the  basis  increase 
occurs.  Any  reasonable  convention  may 
be  used  to  determine  the  month  in 
which  the  basis  increase  incurs, 
provided  that  the  method  selected  is 
used  consistently  for  all  amortizable 
section  197  intangibles  acquired  in  the 
same  transaction  (or  series  of  related 
transactions)  and  that  it  does  not  result 
in  any  amount  being  added  to  basis 
earher  than  the  midpoint  of  the  period 
(for  example,  aimual,  semi-annual,  or 
quarterly)  selected. 

(ii)  Amounts  becoming  fixed  after 
expiration  of  1 5-year  period.  Any 
amount  that  is  not  properly  included  in 
the  basis  of  an  amortizable  section  197 
intangible  until  after  the  expiration  of 
the  15-year  period  described  in 
paragraph  (n(l)(i)  of  this  section  is 
amortized  in  full  immediately  upon  the 
inclusion  of  the  amount  in  the  basis  of 
the  intangible. 

(iii)  Time  for  including  amounts  in 
basis.  See  §  1.461-l(a)(l)  for  rules 
governing  the  time  at  which  an  amount 
may  be  taken  into  account  by  a  taxpayer 
using  the  cash  receipts  and 
disbursements  method,  and  §  1.461- 
1(a)(2)  for  rules  governing  the  time  at 
which  a  liability  is  incurred  and 
generally  taken  into  account  (for 
example,  by  treating  the  amount  of  the 
liabihty  as  a  capital  expenditure)  by  an 
accrual  basis  taxpayer. 

(3)  Determination  of  amounts 
chargeable  to  capital  account  in  certain 
cases — (i)  Covenants  not  to  compete, 
rights  granted  by  governmental  units, 
and  contracts  for  the  use  of  section  197 
intangibles — (A)  In  general.  In  the  case 
of  a  covenant  not  to  compete  or  other 
similar  arrangement  described  in 
paragraph  (b)(9)  of  this  section,  any 
license,  permit,  or  other  right  granted  by 
a  governmental  unit  or  an  agency  or 
instrumentality  thereof  described  in 
paragraph  (b)(8)  of  this  section,  or  a 
contract  for  the  use  of  a  section  197 
intangible  described  in  paragraph 
(b)(ll)  of  this  section,  the  amount 
chargeable  to  capital  account  includes 
all  amounts  required  to  be  paid 
pursuant  to  the  agreement  or  right, 
whether  or  not  any  amount  would  be 
deductible  under  section  162  if  the 
agreement  or  right  were  not  a  section 
197  intangible. 

(B)  Time  for  taking  amounts  into 
account.  For  purposes  of  this  paragraph 
(f)(3),  in  applying  the  provisions  of 
§§1.461-l(a){l)  (in  the  case  of  a 
taxpayer  using  the  cash  receipts  and 
disbursements  method  of  accounting) 
and  §1.461-l(a)(2)  (in  the  case  of  a 
taxpayer  using  an  accrual  method  of 
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accounting),  all  amounts  required  to  be 
paid  under  an  agreement  described  in 
paragraph  (b)  (9)  or  (11)  of  this  section 
shall  be  treated  as  amounts  payable 
under  the  terms  of  a  debt  instrument 
issued  in  exchange  for  property. 
Contingent  payments  made  under  an 
agreement  described  in  paragraph  (b)  (9) 
or  (11)  of  this  section  will  be  included 
in  adjusted  basis  under  the  rules  of 
paragraph  (f)(2)  of  this  section. 

(ii  jFra77c/]ises.  trademarks,  or  trade 
names  and  licenses,  permits,  and  other 
rights  granted  by  governmental  units. 
The  costs  paid  or  incurred  for  the 
renewal  of  a  franchise,  trademark,  or 
trade  name  or  any  license,  permit,  or 
other  right  granted  by  a  governmental 
unit  or  an  agency  or  instrumentality 
thereof  are  amortized  over  the  15-year 
period  that  begins  with  the  month  of 
renewal.  Any  costs  paid  or  incurred  for 
the  issuance,  or  earlier  renewal, 
continue  to  be  taken  into  account  over 
the  remaining  portion  of  the 
amortization  period  that  began  at  the 
time  of  the  issuance,  or  earlier  renewal. 
Any  amount  paid  or  incurred  for  the 
protection,  expansion,  or  defense  of  a 
trademark  or  trade  name  and  chargeable 
to  capital  account  is  treated  as  an 
amount  paid  or  incurred  for  a  renewal. 

(iii)  Certain  reinsurance  transactions. 
See  paragraph  (g)(4)(ii)  of  this  section 
for  special  rules  regarding  the  adjusted 
basis  of  an  insurance  contract  acquired 
through  an  assumption  reinsurance 
transaction. 

(4)  Transactions  subject  to  section  338 
or  1060.  In  the  case  of  a  section  197 
intangible  deemed  to  have  been 
acquired  as  the  result  of  a  qualihed 
stock  purchase  within  the  meaning  of 
section  338(d)(3),  the  basis  shall  be 
determined  pursuant  to  section 
338(b)(5)  and  the  regulations 
thereunder.  In  the  case  of  a  section  197 
intangible  acquired  in  an  applicable 
asset  acquisition  within  the  meaning  of 
section  1060(c),  the  basis  shall  be 
determined  pursuant  to  section  1060(a) 
and  the  regulations  thereunder. 

(g)  Special  rules — (1)  Treatment  of 
certain  dispositions — (i)  Loss 
disallowance  rules — (A)  In  general.  No 
loss  is  recognized  on  the  disposition  of 
an  amortizable  section  197  intangible 
acquired  in  a  transaction  or  series  of 
related  transactions  in  which  the 
taxpayer  acquired  other  amortizable 
section  197  intangibles  if,  after  the 
disposition,  the  taxpayer  retains  any  of 
the  other  amortizable  section  197 
intangibles,  or  the  right  to  use,  or  an 
interest  in,  any  of  the  other  amortizable 
section  197  intangibles  (the  retained 
intangibles).  Except  as  otherwise 
provided  in  paragraph  (g)(l)(iv)(B)  of 
this  section,  the  adjusted  basis  of  each 


of  the  retained  intangibles  is  increased 
by  the  product  of  the  loss  that  is  not 
recognized  solely  by  reason  of  this  rule 
and  a  fraction,  the  numerator  of  which 
is  the  adjusted  basis  of  the  retained 
intangible  on  the  date  of  the  disposition 
and  the  denominator  of  which  is  the 
total  adjusted  bases  of  all  the  retained 
intangibles  on  that  date.  The 
abandonment  of  an  amortizable  section 
197  intangible,  or  any  other  event 
rendering  an  amortizable  section  197 
intangible  worthless,  is  treated  as  a 
disposition  of  the  intangible  for 
purposes  of  this  paragraph  (g)(1),  and 
the  abandoned  or  worthless  intangible  is 
disregarded  (that  is,  it  is  not  treated  as 
a  retained  intangible)  for  purposes  of 
applying  this  paragraph  (g)(1)  to  the 
subsequent  disposition  of  any  other 
amortizable  section  197  intangible 

(B)  Certain  nonrecognition  transfers. 
The  loss  disallowance  rule  in  paragraph 
(g)(l)(i)(A)  of  this  section  also  applies 
when  a  taxpayer  transfers  an 
amortizable  section  197  intangible  from 
an  acquired  trade  or  business  in  a 
transaction  in  which  the  intangible  is 
transferred-basis  property  and.  after  the 
transfer,  retains  other  amortizable 
section  197  intangibles  from  the  trade  or 
business.  Thus,  for  example,  the  transfer 
of  an  amortizable  section  197  intangible 
to  a  corporation  in  exchange  for  stock  in 
the  corporation  in  a  transaction 
described  in  section  351 ,  or  to  a 
partnership  in  exchange  for  an  interest 
in  the  partnership  in  a  transaction 
described  in  section  721,  when  other 
amortizable  section  197  intangibles 
acquired  in  the  same  transaction  are 
retained,  followed  by  a  sale  of  the  stock 
or  partnership  interest  received,  will  not 
avoid  the  application  of  the  loss 
disallowance  provision  to  the  extent  the 
adjusted  basis  of  the  transferred 
intangible  at  the  time  of  the  sale  exceeds 
its  fair  market  value  at  that  time. 

(ii)  Separately  acquired  property. 
Paragraph  (g)(l)(i)  of  this  section  does 
not  apply  to  an  amortizable  section  197 
intangible  that  is  not  acquired  in  a 
transaction  or  series  of  related 
transactions  in  which  the  taxpayer 
acquires  other  amortizable  section  197 
intangibles  (a  separately  acquired 
intangible).  Consequently,  a  loss  mav  be 
recognized  upon  the  disposition  of  a 
separately  acquired  section  197 
intangible.  However,  the  termination  or 
worthlessness  of  only  a  portion  of  an 
amortizable  section  197  intangible  is  not 
the  disposition  of  a  separately  acquired 
intangible.  For  example,  neither  the  loss 
of  several  customers  from  an  acquired 
customer  list,  the  termination  of  several 
mortgages  (not  qualifying  for  the 
exception  set  forth  in  paragraph  (c)(n) 
of  this  section)  from  an  acquired 


mortgage  pool,  nor  the  worthlessness  of 
only  some  information  from  an  acquired 
data  base  constitutes  the  disposition  of 
a  separately  acquired  intangible. 

(iii)  Disposition  of  a  covenant  not  to 
compete.  If  a  covenant  not  to  compete 
or  any  other  arrangement  having 
substantially  the  same  effect  is  entered 
into  in  connection  with  the  direct  or 
indirect  acquisition  of  an  interest  in  a 
trade  or  business,  the  disposition  or 
worthlessness  of  the  covenant  or  other 
arrangement  will  not  be  considered  to 
occur  until  the  disposition  or 
worthlessness  of  all  interests  in  that 
trade  or  business.  For  example,  a 
covenant  not  to  compete  entered  into  in 
connection  wi'h  the  purchase  of  stock 
continues  to  be  amortized  on  a  15-vear 
straight-line  basis  (even  after  the 
covenant  expires  or  becomes  worthless) 
unless  all  the  trades  or  businesses  in 
which  an  interest  was  acquired  through 
the  stock  purchase  (or  all  the 
purchasers  interests  in  those  trades  or 
businesses)  also  are  disposed  of  or 
become  worthless. 

(iv)  Taxpayers  under  common 
control — (A)  In  general.  Except  as 
provided  in  paragraph  lg)(l)(iv)(B)  of 
this  section,  all  persons  that  would  be 
treated  as  a  single  taxpayer  under 
section  41(f)(1)  are  treated  as  a  single 
taxpayer  under  this  paragraph  (g)(1). 
Thus,  for  example,  a  loss  is  not 
recognized  on  the  disposition  of  an 
amortizable  section  197  intangible  bv  a 
member  of  a  controlled  group  of 
corporations  (as  defined  in  section 
41(f)(5))  if,  after  the  disposition,  another 
member  retains  other  amortizable 
section  197  intangibles  acquired  in  the 
same  transaction  as  the  amortizable 
section  197  intangible  that  has  been 
disposed  of. 

(B)  Treatment  of  disallowed  loss.  If 
retained  intangibles  are  held  bv  a  person 
other  than  the  person  incurring  the 
disallowed  loss,  only  the  adjusted  basis 
of  intangibles  retained  by  the  person 
incurring  the  disallowed  loss  is 
increased,  and  onl\  the  adjusted  basis  of 
those  intangibles  is  included  in  the 
denominator  of  the  fraction  described  in 
paragraph  (g)(^)(i)(.^)  of  this  section.  If 
none  of  the  retained  intangibles  are  held 
by  the  person  incurring  the  disallowed 
loss,  the  loss  is  allowed  ratably,  as  a 
deduction  under  section  197.  over  the 
remainder  of  the  period  during  which 
the  intangible  giving  rise  to  the  loss 
would  have  been  amortizable,  except 
that  any  remaining  disallowed  loss  is 
allowed  in  full  on  the  first  date  on 
which  all  other  retained  intangibles 
have  been  disposed  of  or  become 
worthless 

(2)  Treatment  of  certam 
nonrecognition  and  exchange 
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transactions — (i)  In  general — (A) 
Transfer  disregarded.  Except  as 
otherwise  provided  in  paragraph  (h)  of 
this  section,  if  a  set.:tion  197  intangible 
is  transferred  in  a  transaction  described 
in  paragraph  (g)(2)(ii)  of  this  section,  the 
transfer  is  disregarded  in  determining — 

(1)  Whether,  with  respect  to  so  much 
of  the  intangibles  basis  in  the  hands  of 
the  transferee  as  does  not  e.xceed  its 
basis  in  the  hands  of  the  transferor,  the 
intangible  *s  an  amortizable  section  197 
intangible;  and 

[2)  The  amount  of  the  deduction 
under  section  197  with  respect  to  such 
basis. 

(B)  Application  of  general  rule.  If  the 
intangible  described  in  paragraph 
(g}(2)(i)(A)  of  this  section  was  an 
amortizable  section  197  intangible  in 
the  hands  of  the  transferor,  the 
transferee  will  continue  to  amortize  its 
adjusted  basis,  to  the  fxtenl  it  does  not 
exceed  the  transferor  s  adjusted  basis, 
ratably  over  the  remainder  of  the 
transferors  15-year  amortization  period. 
If  the  intangible  was  not  an  amortizable 
section  197  intangible  in  the  hands  of 
the  transferor,  the  transferee's  adjusted 
basis,  to  the  extent  it  does  not  exceed 
the  transferor  s  adjusted  basis,  cannot  be 
amortized  under  section  197.  In  either 
event,  the  intangible  is  treated,  with 
respect  to  so  much  of  its  adjusted  basis 
in  the  hands  of  the  transferee  as  exceeds 
its  adjusted  basis  in  the  hands  of  the 
transferor,  in  the  same  manner  for 
purposes  of  '.ection  197  as  an  intangible 
acquired  from  the  transferor  in  a 
transaction  that  is  not  described  in 
paragraph  (gl(2)(ii)  of  this  section.  The 
riles  of  this  paragraph  (g)(2)(i)  also 
apply  to  any  subsequent  transfers  of  the 
intangible  in  a  transaction  described  in 
paragraph  (g)(2)(ii)  of  this  section. 

(ii)  Transactions  covered.  The 
transactions  described  in  this  paragraph 
(gj(2)(iijare— 

(A)  Any  transaction  described  in 
section  332.  351,  361,  721.  or  731;  and 

(B)  Any  transaction  between 
corporations  that  are  members  of  the 
same  consolidated  group  immediately 
after  the  transaction. 

(ill)  Certain  exchanged-basis  property. 
This  paragraph  (g)(2)(iii)  applies  to 
property  that  is  acquired  in  a 
transaction  subject  to  section  1031  or 
1033  and  is  permitted  to  be  acquired 
without  recognition  of  gain 
(replacement  property).  Except  as 
otherwise  provided  in  paragraph  (h)  of 
this  section,  replacement  property  is 
L'^ated  as  if  it  were  the  property  by 
reference  to  which  its  basis  is 
determined  (the  predecessor  property) 
in  determining  whether,  with  respect  to 
so  much  of  its  basis  as  does  not  exceed 
the  basis  of  the  predecessor  property, 


the  replacement  property  is  an 
amortizable  section  197  intangible  and 
the  amortization  period  under  section 
197  with  respect  to  such  basis,  Thus,  if 
the  predecessor  property  was  an 
amortizable  section  197  intangible,  the 
taxpayer  will  amortize  the  adjusted 
basis  of  the  replacement  property,  to  the 
extent  it  does  not  exceed  the  adjusted 
basis  of  the  predecessor  property, 
ratably  over  the  remainder  of  the  15- 
year  amortization  period  for  the 
predecessor  property.  If  the  prt?decessor 
property  was  not  an  amortizable  section 
197  intangible,  the  adjusted  basis  of  the 
replacement  property,  to  the  extent  it 
does  not  exceed  the  adjusted  basis  of  the 
predecessor  property,  may  not  be 
amortized  under  section  197.  In  either 
event,  the  replacement  property  is 
treated,  with  respect  to  so  much  of  its 
adjusted  basis  as  exceeds  the  adjusted 
basis  of  the  predecessor  property,  in  the 
same  manner  for  purposes  of  section 
197  as  property  acquired  from  the 
transferee  in  a  transaction  that  is  not 
subject  to  section  1031  or  1033.  (See 
paragraph  (h)  of  this  section  for  the 
application  of  the  anti-churnmg  rules.) 

(iv)  Transfers  under  section 
70d(b)(l) — (A)  In  general  Paragraph 
(g)(2)(i)  of  this  section  applies  to 
transfers  of  section  197  intangibles  that 
occur  or  are  deemed  to  occur  by  reason 
of  the  termination  of  a  partnership 
under  section  708(b)(1). 

(B)  Termination  by  sale  or  exchange 
of  interest.  In  applying  paragraph 
(g)(2)(i)  of  this  section  to  a  partnership 
that  is  terminated  pursuant  to  section 
708(b)(1)(B)  (relating  to  a  sale  or 
exchange  of  an  interest),  the  terminated 
partnership  is  treated  as  the  transferor 
and  the  new  partnership  is  treated  as 
the  transferee  with  respect  to  any 
section  197  intangible  held  by  the 
terminated  partnership  immediately 
preceding  the  termination.  (See 
paragraph  (g)(3)  of  this  section  for  the 
treatment  of  increases  in  the  basis  of 
property  of  the  terminated  partnership 
under  section  743(b).) 

(C)  Other  terminations.  In  applying 
paragraph  (g)(2)(i)  of  this  section  to  a 
partnership  that  is  terminated  pursuant 
to  section  708(b)(1)(A)  (relating  to 
cessation  of  activities  by  a  partnership), 
the  terminated  partnership  is  treated  as 
the  transferor  and  the  distributee 
partner  is  treated  as  the  transferee  with 
respect  to  any  section  197  intangible 
held  by  the  terminated  partnership 
immediately  preceding  the  termination. 

(D)  Anti-churning  rules.  See 
paragraph  (h)  of  this  section  for  the 
apnlication  of  the  anti-chuming  rules. 

(v)  Distributions  to  which  section 
732ld)  applies.  Paragraph  (g)(2)(i)  of  this 
section  applies  to  a  distribution  of  a 


section  197  intangible  to  which  section 
732(d)  (relating  to  special  partnership 
basis  to  transferee)  applies.  For 
purposes  of  section  197,  any  increase  in 
the  basis  of  the  distributed  intangible 
under  section  732(d)  is  taken  into 
account  by  a  partner  as  if  the  increased 
portion  were  attributable  to  the  partner's 
acquisition  of  the  underlying 
partnership  property  on  the  date  of 
distribution  from  the  transferor  of  the 
partnership  interest  or  the  deceased 
partner,  as  the  case  may  be.  For 
purposes  of  the  effective  date  and  anti- 
chuming  rules  (paragraphs  (d)(1)  and 
(h)  of  this  section),  the  intangible  is 
treated  as  having  been  acquired  bv  the 
transferee  partner  at  the  time  of  the 
transfer  of  the  partnership  interest 
described  in  section  732(d),  For 
purposes  of  determining  the 
amortization  period  under  section  197 
with  respect  to  any  increased  basis, 
however,  the  intangible  is  treated  as 
having  been  acquired  by  the  transferee 
partner  at  the  time  of  the  distribution 
described  in  section  732(a).  (See 
paragraph  (h)  of  this  section  for  the 
application  of  the  anti-chuming  rules.) 

fvi)  Curative  and  remedial  allocations 
under  section  704(cj.  For  purposes  of 
paragraph  (g)(2Ki)  of  this  section,  if  a 
section  197  intangible  is  transferred  to 
a  partnership  in  a  transaction  described 
in  section  721,  the  basis  of  the 
intangible  in  the  hands  of  the  transferor 
includes  the  amount  of  any  curative  or 
remedial  allocations  of  amortization  that 
are  made  to  a  noncontributing  partner 
with  respect  to  the  contributed 
intangible  under  the  curative  or 
remedial  methods  for  making 
allocations  under  section  704(c).  Thus, 
for  example,  if  a  contributed  intangible 
is  not  an  amortizable  section  197 
intangible  in  the  hands  of  the  transferor, 
finy  remedial  allocations  of  amortization 
made  to  a  noncontributing  partner  with 
respect  to  the  intangible  are  not 
amortizable  under  section  197,  See 
§  1.704-3(c)  and  (d)  for  a  description  of 
the  curative  and  remedial  methods. 

(3)  Application  of  section  754  to 
acquisitions  of  an  interest  in  an 
intangible  held  through  a  partnership. 
Any  increase  in  the  basis  of  partnership 
property  under  section  734(b)  (relating 
to  the  optional  adjustment  to  the  basis 
of  undistributed  partnership  propertv) 
or  section  743(b)  (relating  to  the 
optional  adjustment  to  the  basis  of 
partnership  property)  is  taken  into 
account  under  section  197  by  a  partner 
as  if  the  increased  portion  of  the  basis 
were  attributable  to  the  partner's 
acquisition  of  the  underlying 
partnership  property  and  as  if  the 
property  were  acquired  from  the 
distributee  partner  on  the  date  of  the 
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distribution  (in  the  case  of  a  basis 
increase  under  section  734fb))  or  from 
the  transferor  of*the  partnership  interest 
on  the  date  of  the  transfer  (in  the  case 
of  a  basis  increase  under  section  743(b)). 
(See  paragraph  (h)  of  this  section  for  the 
appUcation  of  the  anti-churning  rules.) 
(4)  Treatment  of  certain  reinsurance 
transactions — (i)  In  general.  Section  197 
applies  to  any  insmance  contract 
acquired  from  another  person  through 
an  assumption  reinsurance  transaction. 
For  purposes  of  section  197.  an 
assumption  reinsurance  transaction  is — 

(A)  Any  arrangement  in  which  one 
insurance  company  (the  reinsurer) 
becomes  solely  liable  to  policyholders 
on  contracts  transferred  by  another 
insurance  company  (the  ceding 
company);  and 

(Bj  Any  acquisition  of  an  insurance 
contract  that  is  treated  as  occurring  bv 
reason  of  an  election  under  section  338. 

(ii)  Determination  of  adjusted  basis — 
(A)  Acquisitions  (other  than  under 
section  338)  of  specified  insurance 
contracts.  The  amount  taken  into 
account  for  purposes  of  section  197  as 
the  adjusted  basis  of  specified  insurance 
contracts  (as  defined  in  section 
848(e)(1))  acquired  in  an  assumption 
reinsurance  transaction  that  is  not 
described  in  paragraph  (g)(4)(i)(B)  of 
this  section  is  equal  to  the  excess  of — 

[1]  The  amount  paid  or  incurred  (or 
treated  as  having  been  paid  or  incurred) 
by  the  reinsurer  for  the  purchase  of  the 
contracts  (as  determined  under  §  1.817- 
4(d)(2)).  over 

[2]  The  amount  of  the  specified  policy 
acquisition  expenses  that  are 
attributable  to  the  reinsurer's  net 
positive  consideration  for  the 
reinsurance  agreement  (as  determined 
under  §1.848-2(0(3)). 

(B)  Other  acquisitions.  [Reserved] 

(5)  Amounts  paid  or  incurred  for  a 
franchise,  trademark,  or  trade  name.  If 
an  amount  to  which  section  1253(d) 
(relating  to  the  transfer,  sale,  or  other 
disposition  of  a  franchise,  trademark,  or 
trade  name)  applies  is  described  in 
section  1253(d)(1)(B)  (relating  to 
contingent  serial  payments),  the  amount 
is  deductible  under  section  1253(d)(1) 
and  is  not  included  in  the  adjusted  basis 
of  the  intangible  for  purposes  of  section 
197.  Any  other  amount,  whether  fixed 
or  contingent,  to  which  section  1253(d) 
applies  is  chargeable  to  capital  account 
under  section  1253(d)(2)  and  is 
amortizable  only  under  section  197. 

(6)  Amounts  properly  taken  into 
account  in  determining  the  cost  of 
property  that  is  not  a  section  197 
intangible.  Section  197  does  not  apply 
to  an  amount  that  is  properly  taken  into 
account  in  determining  the  cost  of 
property  that  is  not  a  section  197 


intangible.  The  entire  cost  of  acquiring 
the  other  property  is  included  in  its 
basis  and  recovered  under  other 
applicable  Internal  Revenue  Code 
provisions. 

(7)  Treatment  of  amortizable  section 
197  intangibles  as  depreciable 
property— [[)  In  general.  An  amortizable 
section  197  intangible  is  treated  as 
property  of  a  character  subject  to  the 
allowance  for  depreciation  under 
section  167.  Thus,  for  example,  an 
amortizable  section  197  intangible  is  not 
a  capital  asset  for  purposes  of  section 
1221,  but  if  held  for  more  than  one  year, 
it  generally  qualifies  under  section  1231 
as  property  used  in  a  trade  or  business. 
Also,  an  amortizable  section  197 
intangible  is  section  1245  property  and 
section  1239  applies  to  anv  gain 
recognized  upon  its  sale  or  exchange 
between  related  persons  (as  defined  in 
section  1239(b)). 

(ii)  Exceptions  and  limitations — (A) 
Unstated  interest  and  original  issue 
discount  rules.  In  the  case  of  the 
acquisition  of  any  amortizable  section 
197  intangible  in  a  transaction  that 
would  not  be  treated  as  the  sale  or 
exchange  of  property  by  the  person  from 
which  the  intangible  was  acquired, 
paragraph  (g){7)(i)  of  this  section  shall 
not  apply  (and  the  amortizable  section 
197  intangible  shall  not  be  treated  as 
property)  for  purposes  of — 

[1]  Section  483(c)  (relating  to 
payments  on  account  of  the  sale  or 
exchange  of  property);  and 

12)  Section  1274(c)  (relating  to  debt 
instruments  given  in  consideration  for 
the  sale  or  exchange  of  propertv). 

(B)  Treatment  of  other  parties  to 
transaction.  No  person  shall  be  treated 
as  having  sold,  exchanged,  or  otherwise 
disposed  of  property  in  a  transaction  for 
purposes  of  any  provision  of  the 
Internal  Revenue  Code  solely  bv  reason 
of  the  application  of  paragraph  (g)(7)(i) 
of  this  section  to  any  otlier  party  to  the 
transaction. 

(h)  Anti-churning  rules — (1) 
Conversions  of  existing  goodwill,  going 
concern  value,  and  certain  other  section 
197  intangibles.  Except  as  otherwise 
provided  in  this  paragraph  (h), 
goodwill,  going  concern  value,  or  any 
other  section  197  intangible  for  which  a 
depreciation  or  amortization  deduction 
would  not  have  been  allowable  prior  to 
the  enactment  of  section  197  may  not  be 
amortized  as  an  amortizable  section  197 
intangible  if  the  section  197  intangible 
is  acquired  by  a  taxpayer  after  August 
10.  1993  (or  after  July  25,  1991.  if  a  valid 
retroactive  election  pursuant  to  §  1 .197- 
IT  has  been  made)  and  eitlier — 

(i)  The  taxpayer  or  a  related  person 
held  or  used  the  intangible  or  an  interest 


therein  at  any  time  during  the  transition 
period; 

(ii)  The  taxpayer  acquired  the 
intangible  from  a  person  that  held  the 
intangible  at  any  time  during  the 
transition  period  and,  as  part  of  the 
transaction,  the  user  of  the  intangible 
does  not  change;  or 

(iii)  The  taxpayer  grants  the  right  to 
use  the  intangible  to  a  person  (or  a 
person  related  to  that  person)  that  held 
or  used  the  intangible  at  any  time 
during  the  transition  p3riod. 

(2)  Amounts  deductible  under  section 
1253ld).  For  purposes  of  paragraph 
(h)(1)  of  this  section,  deductions 
allowable  under  section  1253(d)(2)  or 
deductions  allowable  pursuant  to  an 
election  under  section  1253(d)(3)  (in 
either  case  as  in  effect  prior  to  the 
enactment  of  section  197)  are  treated  as 
deductions  allowable  for  amortization. 

(31  Transition  period  For  purposes  of 
this  paragraph  (h),  the  transition  period 
begins  on  luly  25,  1991,  and  ends  on 
August  10,  1993.  except  that  for 
taxpayers  that  made  a  valid  retroactive 
election  pursuant  to  §  1  197-lT.  the 
transition  period  is  )ulv  25.  1991. 

(4)  Exceptions.  The  anti-chumirrg 
rules  of  this  paragraph  (h)  do  not  apply 

(i)  The  acquisition  of  an  intangible  bv 
a  taxpayer  if  the  basis  of  the  intangible 
is  determined  under  section  1014(a):  or 

(ii)  The  acquisition  of  an  intangible  by 
a  taxpayer  that  is  an  amortizable  section 
197  intangible  in  the  hands  of  the  seller 
(or  transferor),  but  only  if  the 
acquisition  by  the  taxpayer  or  sale  by 
the  seller  (or  transfer  by  the  transferor) 
was  not  part  of  a  transaction  or  a  series 
of  related  transactions  in  which  the 
seller  (or  transferor)  previously  acquired 
the  intangible  or  interest  therein. 

(5)  Special  partnership  provisions — (i) 
Basis  increases  In  determining  whether 
the  anti-chuming  rules  of  this  paragraph 
(h)  apply  to  any  increase  in  the  basis  of 
partnership  property  under  section  732, 
734.  or  743.  the  determinations  are 
made  at  the  partner  level  and  each 
partner  is  treated  as  having  owned  and 
used  the  partner  s  proportionate  share  of 
the  partnership  property  Thus,  for 
example,  the  anti-churning  rules  do  not 
apply  to  an  increase  in  the  basis  of 
partnership  property  under  section 
743(b)  that  occurs  upon  the  acquisition 
of  an  interest  in  a  partnership  that  has 
made  a  section  754  election  if  the 
person  acquiring  the  partnership 
interest  either  is  not  related  to  the 
person  transferring  the  partnership 
interest  or  acquired  the  interest  upon 
the  death  of  the  former  partner 
Similarly,  the  anti-churning  rules  do  not 
apply  to  a  continuing  partners 
proportionate  share  of  an  increase  in  the 
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basis  of  partnership  property  under 
section  734(b)  that  occurs  upon  the 
distribution  of  property  of  a  partnership 
that  has  made  a  section  754  election  if 
the  continuing  partner  is  not  related  to 
the  distributee  partner. 

(ii)  Curative  and  remedial  allocations 
under  section  704(c}.  In  determining 
whether  the  anti-chuming  rules  of  this 
paragraph  (h)  apply,  any  curative  or 
remedial  allocation  of  amortization 
made  to  a  noncontributing  partner 
under  the  curative  or  remedial  methods 
for  making  allocations  under  section 
704(c)  is  treated  in  the  same  maimer  as 
a  noncurative  or  nonremedial  allocation 
of  amortization.  Thus,  for  example,  if 
the  anti-churning  rules  would  apply  to 
a  nonremedial  allocation  of 
amortization  to  a  noncontributing 
partner,  the  anti-churning  rules  apply  to 
anv  remedial  allocation  of  amortization. 
See  §  1.704-3  (c)  and  (d)  for  a 
description  of  the  curative  and  remedial 
methods. 

(6)  Related  person — (i)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (h)(6)(iii)  of  this  section,  a 
person  is  related  to  another  person  for 
purposes  of  this  paragraph  (h)  if — 

(A)  The  person  bears  a  relationship  to 
that  person  that  would  be  specified  in 
section  267(b)  (determined  without 
regard  to  section  267(e))  and.  bv 
substitution,  section  267(f)(1),  if  those 
sections  were  amended  by  substituting 
20  percent  for  .50  percent;  or 

(B)  The  person  Dears  a  relationship  to 
that  person  that  would  be  specified  in 
section  707(b)(l  |  if  that  section  was 
amended  by  substituting  20  percent  for 
50  percent;  or 

(C)  The  persons  are  engaged  in  trades 
or  busines.ses  under  common  control 
(within  the  meaning  of  section  41(f)(1) 
(A)  and  (B)). 

(li)  Time  for  testing  relationships.  For 
purposes  of  this  paragraph  (h).  a  person 
is  treated  as  related  to  another  person  if 
the  relationship  exists — 

(A)  In  the  case  of  a  single  transaction, 
immediately  before  or  immediately  after 
the  acquisition  of  the  intangible 
involved;  or 

(B)  In  the  case  of  a  series  of  related 
transactions,  at  any  time  during  the 
period  beginning  immediatelv  before 
the  earliest  acquisition  and  ending 
immediately  after  the  last  acquisition  of 
any  intangible  acquired  in  the  series  of 
transactions. 

(iiil  De  minimis  rule — (A)  In  general. 
Two  corporations  shall  not  be  treated  as 
related  persons  for  purposes  of  this 
paragraph  (h)(6)  if— 

(2)  The  corporations  would  (but  for 
the  application  of  this  paragraph 
(h)(6)(iii))  be  treated  as  related  persons 
solely  by  reason  of  substituting  "more 


than  20  percent"  for  "more  than  50 
percent"  in  section  267(f)(1)(A):  and 

[2]  The  beneficial  ownership  interest 
of  one  corporation  in  the  stock  of  the 
other  corporation  represents  less  than 
10  percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to 
vote  and  less  than  10  percent  of  the  total 
value  of  the  shares  of  all  classes  of  stock 
outstanding. 

(B)  Determination  of  beneficial 
ownership  interest.  For  purposes  of  this 
paragraph  (h)(6)(iii),  the  beneficial 
ownership  interest  of  one  corporation  in 
the  stock  of  another  corporation  shall  be 
determined  under  the  principles  of 
section  318(a),  except  that — 

[1)  In  applying  section  318(a)(2)(C), 
the  50  percent  limitation  contained 
therein  shall  not  be  applied:  and 

(2)  Section  318(a)(3)(C)  shall  be 
applied  by  substituting  "20  percent"  for 
"50  percent". 

(7)  Special  rules  for  entities  that 
owned  or  used  property  at  any  time 
during  the  transition  period  and  that  are 
no  longer  in  existence.  A  corporation. 
partnership,  or  trust  that  owned  or  used 
property  at  any  time  during  the 
transition  period  and  that  is  no  longer 
in  existence  is  deemed  to  be  in 
existence  for  purposes  of  determining 
whether  the  taxpayer  that  acquired  the 
property  is  related  to  the  corporation, 
partnership,  or  trust. 

(8)  Special  rules  for  section  338 
deemed  acquisitions.  In  the  case  of  a 
qualified  stock  purchase  that  is  treated 
as  a  deemed  sale  and  purchase  of  assets 
pursuant  to  section  338,  the  corporation 
that  is  treated  as  selling  its  assets  as  a 
result  of  an  election  thereunder  (old 
target)  is  not  considered  related  to  the 
corporation  that  is  treated  as  purchasing 
the  assets  (new  target)  if  stock  of  old 
target  meeting  the  requirements  of 
section  1504(a)(2)  is,  or  is  deemed  to 
have  been,  acquired  by  purchase  after 
July  25,  1991.  See  §  1.338-2(d).  Thus, 
for  example,  if  a  corporation  (the 
purchasing  corporation)  makes  a 
qualified  stock  purchase  of  the  stock  of 
another  corporation  (target)  from 
unrelated  third  parties  in  [uly  1997.  and 
a  section  338  election  is  made  bv  the 
purchasing  corporation,  the  deemed 
asset  purchase  shall  not  be  considered 
as  an  acquisition  between  related 
persons  solely  by  virtue  of  the  fact  that 
old  target  and  new  target  are  treated  as 
the  same  corporation  for  certain  other 
purposes  of  the  Code  or  that  old  target 
and  new  target  are  the  same  corporation 
under  the  laws  of  the  State  or  other 
jurisdiction  of  its  organization 
However,  the  anti-chuming  rules  of  this 
paragraph  (h)  may  nevertheless  apply  to 
a  deemed  asset  purchase  resulting  from 
a  secUon  338  election  because  old  target 


and  new  target  are  otherwise  treated  as 
related  parties  within  the  meaning  of 
paragraph  (h)(6)  of  this^ection. 

(9)  Exception  to  anti-churning  rules 
where  gain  is  recognized — (ij  In  general. 
If  a  taxpayer  would  not  be  subject  to 
paragraph  (h)  but  for  the  substitution  of 
20  percent  for  50  percent  under 
paragraph  (h)(6)(i)(A)  of  this  section  and 
the  person  (whether  or  not  subject  to 
Federal  income  tax)  from  which  the 
taxpayer  acquires  the  intangible  elects 
to  recognize  gain  on  the  disposition  of 
the  intangible  and,  notwithstanding  anv 
other  provision  of  the  Internal  Revenue 
Code,  agrees  to  pay  an  amount  that, 
when  added  to  any  other  Federal 
income  tax.  equals  the  gain  on  the 
disposition  multiplied  by  the  highest 
marginal  rate  of  tax  imposed  bv  section 

I  (for  individuals,  estates,  or  trusts)  or 

II  (for  corporations),  whichever  is 
applicable,  for  the  taxable  year  in  which 
the  gain  is  realized  by  the  person  from 
which  the  taxpayer  acquires  the 
intangible,  then  the  anti-churning  rules 
described  in  this  paragraph  (h)  only 
apply  to  the  extent  the  taxpayer  s 
adjusted  basis  in  the  intangible  exceeds 
the  gain  recognized. 

(ii)  Manner  of  making  election. 
[Reserved) 

(iii)  Determination  of  highest 
marginal  rate  of  tax.  For  the  purpose  of 
determining  the  highest  marginal  rate  of 
tax  applicable  to  the  person  from  which 
the  taxpayer  acquires  the  intangible,  the 
following  rules  shall  apply: 

(A)  Noncorporate  taxpayers.  In  the 
case  of  an  individual,  estate,  or  tnist,  the 
highest  marginal  rate  of  tax  shall  be  the 
highest  marginal  rate  of  tax  in  effect 
under  section  1.  determined  without 
regard  to  section  l[h). 

(B)  Corporations  and  tax-exempt 
entities.  In  the  case  of  a  corporation  or 
an  entity  that  is  exempt  from  tax  under 
section  501(a),  the  highest  marginal  rate 
of  tax  shall  be  the  highest  marginal  rate 
of  tax  in  effect  under  section  1 1 , 
determined  without  regard  to  any  rate 
that  is  added  to  the  otherwise  applicable 
rate  in  order  to  offset  the  effect  of  the 
graduated  rate  schedule. 

(iv)  Special  rule  for  pass-through 
entities.  In  the  case  of  a  partnership  or 
S  corporation,  the  election  under 
paragraph  (h)(9)(i)  of  this  section— 

(A)  Snail  be  made  by  the  entity  rather 
than  by  its  owners  or  members:  and 

(B)  Shall  constitute  an  election  by 
each  of  the  owners  or  members  of  the 
entity  (rather  than  the  entity  itself)  to 
pay  a  tax,  determined  as  provided  in 
this  paragraph  (h)(9),  on  the  portion  of 
the  gain  properly  allocable  to  each  such 
owner  or  member. 

(v)  Coordination  with  other 
provisions — (A)  In  general.  For  purposes 
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of  applying  any  provision  of  chapter  1 
or  chapter  6  of  the  Code  other  than 
section  197(f)(9)(B),  both  the  amount  of 
gain  subject  to  the  tax  determined  under 
paragraph  (h)(9)(i)  of  this  section  and 
the  amount  of  the  tax  shall  be 
disregarded.  Thus,  for  example,  the 
amount  of  the  gain  shall  not  be  reduced 
by  any  net  operating  loss  deduction 
under  section  172(a),  any  capital  loss 
under  section  1212.  or  any  other  similar 
loss  or  deduction.  The  amount  of  tax 
determined  under  paragraph  (h)(9)(i)  of 
this  section  shall  not  be  reduced  by  anv 
credit  of  the  taxpayer.  In  computing  the 
amount  of  any  net  operating  loss,  capital 
loss,  or  other  similar  loss  or  deduction, 
or  any  credit  that  may  be  carried  to  any 
taxable  year,  any  gain  recognized,  and 
any  tax  paid,  under  paragraph  (h)(9)(i) 
of  this  section  shall  not  be  taken  into 
account. 

(B)  Section  1374.  No  provision  of 
paragraph  (h)(9)(iv)  of  this  section  shall 
preclude  the  application  of  section  1374 
(relating  to  a  tax  on  certain  built-in 
gains  of  S  corporations)  to  any  gain  with 
respect  to  which  the  election  described 
in  paragraph  (h)(9)(i)  of  this  section  is 
made.  Neither  paragraph  (h)(9)(iv)  nor 
paragraph  (h)(9)(v)(A)  of  this  section 
shall  be  treated  as  precluding  a  taxpayer 
from  applying  the  provisions  of  section 
1366(f)(2)'(relating  to  treatment  of  the 
tax  imposed  by  section  1374  as  a  loss 
sustained  by  the  S  corporation)  in 
determining  the  amount  of  tax  payable 
under  paragraph  (h)(9)(i)  of  this  section. 

(C)  Procedural  and  administrative 
provisions.  For  purposes  of  subtitle  F, 
the  amount  determined  under  paragraph 
(h)(9)(i)  of  this  section  is  treated  as  a  tax 
imposed  by  section  1  or  11.  as 
appropriate. 

(D)  Installment  method.  The  gain 
subject  to  the  tax  determined  under 
paragraph  (h)(9)(i)  of  this  section  may 
not  be  reported  under  the  method 
described  in  section  453(a).  Any  such 
gain  that  would,  but  for  the  application 
of  this  paragraph  (h)(9)(v)(D),  be  taken 
into  account  under  section  453(a)  shall 
be  taken  into  account  in  the  same 
manner  as  if  an  election  under  section 
453(d)  (relating  to  the  election  not  to 
apply  section  453(a))  had  been  ludde. 

(lO)  Transactions  .subject  to  both  anti- 
churning  and  nonrecognition  rules.  If  a 
person  acquires  a  section  197  intangible 
in  a  transaction  described  in  paragraph 
(g)(2)  of  this  section  from  a  person  in 
whose  hands  the  mtangible  was  an 
amortizable  section  197  intangible,  and 
as  a  result  of  the  transaction,  the  person 
is  or  becomes  related  to  any  person 
described  in  paragraph  (h)(1)  of  this 
section,  tlie  intangible  ceases  to  be  an 
amortizable  section  197  intangible  in 
the  hands  of  the  transferee  unless  the 


exception  provided  in  paragraph 
(h)(4)(ii)  of  this  section  applies.  If  a 
person  acquires  a  section  197  intangible 
in  anticipation  of  becoming  related  to 
any  person  described  in  paragraph  (h)(1) 
of  this  section,  the  intangible  is  not  an 
amortizable  section  197  intangible  in 
the  hands  of  the  transferee. 

(11)  Anti-churning  anti-abuse  rule. 
Section  197  does  not  apply  to  any 
intangible  acquired  by  a  taxpayer  if  the 
taxpayer  acquires  the  intangible  in  a 
transaction  one  of  the  principal 
purposes  of  which  is  to  avoid  any  of  the 
anti-churning  rules  for  intangibles 
described  in  paragraph  (h)(1)  of  this 
section.  Thus,  for  example,  if  section 
197  intangibles  are  acquired  in  a 
transaction  (or  series  of  rnlated 
transactions)  in  which  options  to 
acquire  stock  are  issued  to  a  party  to  the 
transaction,  but  the  option  is  not  treated 
as  having  been  exercised  for  purposes  of 
paragraph  (h)(6)  of  this  section,  this 
paragraph  (h)(l  1)  may  apply  to  the 
transaction. 

(i)  IReser\ed]. 

(j)  General  anti-abuse  rule.  The  rules 
in  this  section  shall  be  interpreted  and 
applied  as  necessan,'  and  appropriate  to 
prevent  avoidance  of  the  purposes  of 
section  197.  If  one  of  the  principal 
purposes  of  a  transaction  is  to  achieve 
a  tax  result  that  is  inconsistent  with  the 
purposes  of  section  197,  the 
Commissioner  can  recast  the  transaction 
for  Federal  tax  purposes  as  appropriate 
to  achieve  tax  results  that  are  consistent 
with  the  purposes  of  section  197,  in 
light  of  the  apphcable  statutory  and 
regulatory  provisions  and  the  pertinent 
facts  and  circumstances. 

(k)  Examples.  The  following  examples 
illustrate  the  application  of  this  section: 

Example  I.  Computer  software  (i)  X 
purchases  all  of  the  assets  of  an  existing  trade 
or  business  from  Y.  One  of  the  assets 
acquired  is  all  of  Y's  rights  in  certain 
computer  software  previously  used  by  Y 
under  the  terms  of  a  nonexclusive  license 
from  the  software  developer  The  software 
was  developed  for  use  by  manufacturers  to 
maintain  a  comprehensive  accounting 
system,  including  general  and  subsidiar>' 
ledgers.  payToll,  accounts  receivable  and 
payable,  cash  receipts  and  disbursements. 
fixed  asset  accounting,  and  inventors'  cost 
accounting  and  controls.  The  software  was 
not  substantially  modified  for  use  by  Y 
within  the  meaning  of  paragraph  (c)(4)(i)  of 
this  section  and  was  acquired  directly  bv  Y 
from  the  developer.  The  developer  does  not 
maintain  wholesale  or  retail  outlets  but 
markets  the  software  directly  to  ultimate 
users.  Y's  license  of  the  software  is  limited 
to  an  entity  that  is  actively  engaged  in 
business  as  a  manufacturer. 

(ii)  Notwithstanding  these  limitations,  the 
software  is  considered  to  be  readily  available 
to  the  general  public  for  purposes  of 
paragraph  (c)(4){i)  of  this  section. 


.Accordingly,  the  software  is  not  a  section  197 
intangible. 

Example  2  Governmental  rights  of  fixed 
duration,  (i)  Cir^-  M  operates  a  municipal 
water  system.  In  order  to  induce  X  to  locate 
a  new  manufacturing  business  in  the  city.  M 
grants  X  the  right  to  purchase  water  for  ie 
years  at  a  specified  price.  X  incurs  legal  fees 
and  other  costs  for  professional  services  in 
the  amount  of  Si  Ox  in  connection  with  its 
efforts  to  obtain  these  rights 

(ii)  The  rights  granted  by  M  are  described 
in  section  197(e)(4)(B)  and  paragraph  (c)(6)  of 
this  section  and.  thus,  are  not  a  section  197 
intangible.  This  exclusion  applies 
notwithstanding  that  the  rights  may  not 
qualify  for  exclusion  under  section 
197(e)'(4)(D)and  paragraph  (c)(13)  of  this 
section  or  that  they  also  may  be  described  in 
section  197(d)(1)(D)  and  paragraph  (b)(8]  of 
this  section  and,  as  such,  may  not  be  treated 
as  self-created  intangibles  eligible  for 
exclusion  under  section  197(cM2) 

Example  3  Advertismg  costs,  (i)  Q 
manufactures  and  sells  consumer  products 
through  a  .series  of  wholesalers  and 
distributors  In  order  to  increase  sales  of  its 
product  by  encouraging  consumer  loyally  to 
Its  products  and  to  enhance  the  value  of  the 
goodwill,  trademarks,  and  trade  names  of  the 
business,  Q  advertises  its  products  to  the 
consuming  public.  It  regularly  incurs  costs  to 
develop  radio,  television,  and  print 
advertisements  These  costs  generally  consist 
of  employee  costs  and  amounts  paid  to 
independent  advertising  agencies  Q  also 
incurs  costs  to  run  these  advertisements  in 
the  various  media  for  which  they  were 
developed  Except  for  the  possible 
application  of  section  197.  these  costs  would 
be  ordinary  and  necessar\'  expenses 
deductible  under  section  162 

(ii)  The  advertising  costs  are  not  subiert  to 
amortization  under  section  197  pursuant  to 
paragraph  (a)(3)  of  this  section  because  they 
are  otherwise  deductible. 

Example  4  Covenant  not  to  compete 
acquired  in  connection  with  stock 
redemption,  (i)  R.  a  corporation,  redeems  all 
of  Its  stock  owned  by  A  an  individual   R  and 
A  have  no  business  relationships  with  each 
other  except  for  the  corporate-shartholder 
relationship  In  connection  with  the  stock 
redemption.  R  and  .\  enter  into  an  agreement 
containing  a  covenant  not  to  compete  Under 
this  agreement.  .*i  agrees  that  A  will  not 
comp>ete  with  the  business  of  R  within  a 
prescribed  geographical  territon.  for  a  period 
of  three  years  after  the  date  on  which  the 
stock  redem.ption  is  completed  In  exc  hange 
for  this  agreement.  R  pays  A  consideration  in 
addition  to  the  amount  paid  for  the  stock 
redeemed  by  R. 

(ii)  Because  the  agreement  was  entered  into 
in  connection  with  the  reacquisition  by  R  of 
its  stock,  section  162(k)  provides  that  no 
deduction  shall  be  allowed  for  anv  amount 
paid  or  inc  urred  pursuant  to  the  agreement. 
Accordingly,  pursuant  to  paragraph  (a)(4)  of 
this  section,  section  197  does  not  apply  to 
these  amounts 

Example  5  Substantial  portion  of  trade  or 
business  (i)  S  owns  and  operates  100 
restaurants  in  various  locations  Each  of  these 
restaurants  is  opierated  using  a  well- 
established  trade  name  made  available  to  S 
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under  the  terms  of  a  franchise  agreement 
with  F.  S  determined  to  cease  operating  one 
of  the  franchised  restaurants.  Accordingly,  S 
sold  to  B  all  of  the  assets  that  it  had  used 
exclusively  in  connection  with  the  operation 
of  its  restaurant  at  that  location.  B  agreed  to 
extend  an  offer  of  employment  to  all  of  the 
employees  at  that  location.  B  acquired  no 
rights  to  the  franchise  or  to  anv  of  the 
trademarks  or  trade  names  that  had  been 
used  by  S. 

(u)  The  transaction  between  B  and  S  is  a 
transaction  involving  the  acquisition  of  assets 
constituting  a  trade  or  business  or  a 
substantial  pwrtion  thereof  within  the 
meaning  of  paragraph  (e)  of  this  section, 
notwithstanding  that  B  did  not  acquire  a 
franchise  from  S  or  that  the  assets  did  not 
represent  a  substantial  portion  of  the  assets 
used  by  S  in  that  trade  or  business. 

Example  6  Separate  acquisition  of 
franchise,  (i)  S  is  a  franchisor  of  retail  outlets 
for  specialty  coffees.  On  |uly  1.  1997.  G 
enters  into  an  agreement  with  S  pursuant  to 
which  G  is  permitted  to  acquire  and  ofjerate 
a  store  using  the  S  trademark  and  trade  name 
at  the  location  specified  m  the  agreement.  G 
agrees  to  pay  S  SIOO.CXX)  upon  execution  of 
the  agreement  and  also  agrees  to  pay.  on  a 
monthly  basis  throughout  the  term  of  the 
franchise,  a  specified  percentage  of  gross 
sales  from  the  store.  The  agreement  contains 
detailed  specifications  for  the  construction 
and  operation  of  the  business,  but  G  is  not 
required  to  purchase  from  S  any  of  the 
materials  necessary  to  construct  the 
improvements  at  the  location  specified  in  the 
franchise  agreement. 

(ii)  The  franchise  is  a  section  197 
intangible  within  the  meaning  of  paragraph 
(b)(10)  of  this  section.  The  franchise  does  not 
qualify  for  the  exclusion  relating  to  self- 
created  intangibles  described  In  section 
197(c)(2)  and  paragraph  (d)(2)  of  this  section 
because  the  franchise  is  described  in  section 
197(d)(1)(F).  In  addition,  because  the 
acquisition  of  the  franchise  constitutes  the 
acquisition  of  an  interest  in  a  trade  or 
business  or  a  substantial  portion  thereof,  the 
franchise  may  not  be  excluded  under  section 
197(e)(4).  Thus,  the  franchise  is  an 
amortizable  section  197  intangible,  the  basis 
of  which  must  be  recovered  over  a  1 5-year 
period.  However,  the  amounts  to  be  paid  by 
G  computed  as  a  percentage  of  gross  sales  are 
not  subject  to  the  provisions  of  section  197 
by  reason  of  section  197(f)(4)(C)  and 
paragraph  (b)(10)(iij  of  this  section. 

Example  7 .  Acquisition  and  amortization 
of  covenant  not  to  compete,  (i)  As  part  of  the 
acquisition  of  a  trade  or  business  from  C.  B 
and  C  enter  into  an  agreement  containing  a 
covenant  not  to  compete  L'nder  this 
agreement,  C  agrees  that  it  will  not  compete 
with  the  business  acquired  by  B  within  a 
prescribed  geographical  territory  for  a  period 
of  three  years  after  the  date  on  which  the 
business  is  sold  to  B.  In  exchange  for  this 
agreement,  B  agrees  to  pay  C  S90.000  per  year 
for  each  year  in  the  term  of  the  agreement 
The  agreement  further  provides  that,  in  the 
event  of  a  breach  by  C  of  his  obligations 
under  the  agreement,  B  may  terminate  the 
agreement,  cease  making  any  of  the  payments 
due  thereafter,  and  pursue  any  other  legal  or 
equitable  remedies  available  under 


applicable  law.  Assume  that  the  amounts 
payable  to  C  under  the  agreement  represent 
the  value  of  C's  obligations  to  B  pursuant  to 
the  covenant  and  that  the  present  fair  market 
value  of  B's  rights  under  the  agreement  is 
$225,000.  The  aggregate  consideration  paid 
for  all  assets  acquired  in  the  transaction  other 
than  the  covenant  exceeds  the  sum  of  the 
amount  of  Class  I  assets  and  the  aggregate  fair 
market  value  of  all  Class  II  and  Class  III 
assets  and  all  Class  IV  assets  other  than  the 
covenant. 

(ii)  Because  the  covenant  is  acquired  in  an 
applicable  asset  acquisition  (within  the 
meaning  of  section  1060(c)),  the  basis  of  B  in 
the  covenant  cannot  exceed  its  fair  market 
value.  See  §  1.1060-lT(e)(l).  Under  section 
197(f)(3)  and  paragraphs  (f)(3)(i}  and  (f)(4)  of 
this  section,  the  adjusted  basis  of  B  in  the 
agreement,  determined  as  of  the  date  on 
which  the  agreement  is  entered  into,  is 
$225,000.  B's  deduction  for  amortization 
with  respect  to  the  amounts  to  be  paid  under 
the  agreement  is  Si, 250  per  month,  or 
$15,000  per  year,  for  each  year  in  the  15-year 
period  beginning  on  the  date  on  which  the 
agreement  is  entered  into.  The  excess  of  the 
amounts  payable  pursuant  to  the  agreement 
over  the  amount  allocated  to  the  covenant 
under  §1.1060-lT(e)(l),  or  $45,000,  is 
allocated  to  Class  V  assets. 

Example  3.  Breach  of  covenant  not  to 
compete  subsequent  tc  acquisition,  (i)  The 
facts  are  the  same  as  in  Example  7,  except 
that  at  the  end  of  the  second  year  of  the 
agreement,  C  breaches  the  agreement  by 
competing  against  B.  B  and  C  enter  into  a 
settlement  of  all  claims  arising  under  the 
agreement  and  the  subsequent  breach  by  C  by 
agreeing  that  B  is  not  obligated  to  {My  C  the 
final  installment  of  590,000. 

(ii)  Under  paragraph  {g)(l  )(iii)  of  this 
section,  the  covenant  is  not  treated  as  having 
been  disposed  of  (or  becoming  worthless) 
because  C  has  not  disposed  of  all  interests  in 
the  trade  or  business  acquired  in  the  same 
transaction  as  the  covenant.  The  covenant  is 
not  a  contingent  income  asset  within  the 
meaning  of  §1.1060-lT(f)(4)(i).  Accordingly, 
B  must  decrease  the  adjusted  basis  of  any 
asset  acquired  from  C  by  $90,000  at  the 
beginning  of  the  third  year  of  the  agreement 
in  the  manner  provided  by  §  1.1060- 
lT(f)(3)(i).  To  the  extent  that  any  decrease  is 
allocated  to  an  amortizable  section  197 
intangible,  B  must  reduce  the  amount  of  its 
deduction  for  amortization  under  section  197 
accordingly. 

Example  9.  Loss  disallowance  rules 
involving  related  persons,  (i)  Assume  that  X 
and  Y  are  treated  as  a  single  taxpayer  for 
purposes  of  paragraph  {g)(l)(iv)  of  this 
section.  In  a  single  transaction,  X  and  Y 
acquired  from  Z  all  of  the  assets  used  by  Z 
in  a  trade  or  business  Z  had  operated  this 
business  at  two  locations,  and  X  and  Y  each 
desired  to  acquire  the  assets  used  by  Z  at  one 
of  the  locations.  Three  years  after  the 
acquisition,  X  sold  all  of  the  assets,  including 
amortizable  section  197  intangibles,  to  an 
unrelated  purchaser  at  a  loss  of  $120,000. 

(ii)  Because  X  and  Y  are  treated  as  a  single 
taxpayer  for  purposes  of  the  loss 
disallowance  rules  of  section  197(f)(1)  and 
paragraph  (g)(1)  of  this  section,  X  may  not 
recognize  its  loss  on  the  sale  of  the 


amortizable  section  197  intangibles.  Under 
paragraph  (g)(l)(iv)  of  this  section,  X  must 
amortize  its  disallowed  loss  under  section 
197,  and  Y  may  not  increase  its  adjusted 
basis  in  its  amortizable  section  197 
intangibles  by  the  amount  of  the  realized  loss 
of  X  that  is  disallowed.  X  must  amortize  the 
disallowed  loss  over  the  remainder  of  the 
amortization  period  for  the  amortizable 
section  197  intangibles  it  sold.  Accordingly, 
X  must  amortize  the  disallowed  loss  at  the 
rate  of  $10,000  per  year  (or  $833  per  month) 
for  each  of  the  12  years  remaining  in  the  15- 
year  period. 

Example  10.  Disposition  of  retained 
intangibles  by  related  person,  (i)  The  facts  are 
the  same  as  in  Example  9,  except  that  10 
years  after  the  acquisition  of  the  assets  by  X 
and  Y  and  seven  years  after  the  sale  of  the 
assets  by  X,  Y  sells  all  of  the  assets  acquired 
from  Z,  including  amortizable  section  197 
intangibles,  to  an  unrelated  purchaser. 

(ii)  Upon  the  sale  of  assets  by  Y,  X  may 
recognize  a  loss  equal  to  the  unamortized 
loss.  Accordingly,  pursuant  to  paragraph 
(g)(l)(iv)  of  this  section,  X  may  recognize  a 
loss  in  the  amount  of  $50,000,  the  amount 
obtained  by  reducing  the  loss  on  the  sale  of 
the  assets  at  the  end  of  the  third  year 
($120,000)  by  the  amount  of  amortization 
allowed  for  the  fourth  through  the  tenth  years 
($70,000). 

Example  11.  Acquisition  of  an  interest  in 
partnership  with  no  section  754  election,  (i) 
A,  B,  and  C  each  contribute  $1,500  for  equal 
shares  in  general  partnership  P.  On  [anuary 
1,  1998,  P  acquires  as  its  sole  asset  an 
amortizable  section  197  intangible  for  $4,500. 
P  still  holds  the  intangible  on  Janusiry  1. 
2003,  at  which  time  the  intangible  has  an 
adjusted  basis  to  P  of  $3,000,  and  A,  B,  and 
C  each  have  an  adjusted  basis  of  $1,000  in 
their  partnership  interests.  D  (who  is  not 
related  to  A)  acquires  A's  interest  in  P  for 
$1,600.  No  section  754  election  is  in  effect  for 
2003. 

(ii)  Pursuant  to  paragraph  (h)(5)(i)  of  this 
section,  there  is  no  change  in  the  basis  or 
amortization  of  the  intangible  and  D  merely 
steps  into  the  shoes  of  A  with  respect  to  the 
intangible.  D's  proportionate  share  of  P's 
adjusted  basis  in  the  intangible  is  $1,000. 
which  continues  to  be  amortized  over  the  10 
years  remaining  in  the  original  15-vear 
amortization  period  for  the  intangible. 

Example  12.  Acquisition  of  an  interest  in 
partnership  with  a  section  754  election,  (i) 
The  facts  are  the  same  as  in  Example  11, 
except  that  a  section  754  election  is  in  effect 
for  2003. 

(ii)  Pursuant  to  section  197(n(9)(E)  and 
paragraph  (h)(5)(i)  of  this  section,  for 
purposes  of  section  197,  D  is  treated  as  if  P 
owns  two  assets.  D's  proportionate  share  of 
P's  adjusted  basis  in  one  asset  is  $1,000. 
which  continues  to  be  amortized  over  the  10 
years  remaining  in  the  original  15-year 
amortization  period.  For  the  other  asset,  D's 
proportionate  share  of  P's  adjusted  basis  is 
$600  (the  amount  of  the  basis  increase  under 
section  743  as  a  result  of  the  section  754 
election),  which  is  amortized  over  a  new  15- 
year  period  beginning  January  2003,  With 
respect  to  B  and  C.  P's  remaining  $2,000 
adjusted  basis  in  the  intangible  continues  to 
be  amortized  over  the  10  years  remaining  in 
the  original  15-year  amortization  period. 
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Example  13.  Payment  to  a  retiring  partner 
by  partnership  with  a  section  754  election,  (i) 
The  facts  are  the  same  as  in  Example  11, 
except  that  a  section  754  election  is  in  effect 
for  2003  and.  instead  of  D  acquiring  A's 
interest  in  P,  A  retires  from  P.  A.  B.  and  C 
are  not  related  to  each  other  within  the 
meaning  of  paragraph  (h)(6)  of  this  section. 
A  receives  a  payment  under  section  736  from 
P  of  Si. 600,  all  of  which  is  in  exchange  for 
A's  interest  in  the  intangible  asset  owned  by 
P. 

(ii)  Pursuant  to  paragraph  (h)(5)(i)  of  this 
section,  because  of  the  section  734 
adjustment,  P  is  treated  as  having  two 
amortizable  section  197  intangibles,  one  with 
a  basis  of  S3. 000  and  a  remaining 
amortization  period  of  10  years  and  the  other 
with  a  basis  of  S600  and  a  new  amortization 
period  of  15  years. 

Example  14.  Termination  of  partnership 
under  section  708(blll)IB).  (i)  A  and  B  are 
partners  with  equal  shares  in  the  capital  and 
profits  of  general  partnership  P  P's  onlv  asset 
is  an  amortizable  section  197  intangible, 
which  P  had  acquired  on  January  1,  1994.  On 
January  1.  1999,  the  asset  had  a  fair  market 
value  of  SlOO  and  a  basis  to  P  of  S50.  On  that 
date.  A  sells  his  entire  partnership  interest  m 
P  to  C,  who  is  unrelated  to  A,  for  S50  At  the 
time  of  the  sale,  the  basis  of  earh  of  A  and 
B  in  their  respective  partnership  interests  is 
S25. 

(ii)  The  sale  causes  a  termination  of  P 
under  section  708(b)(1)(B).  Under  section 
708.  the  transaction  is  treated  as  if  P  transfers 
its  sole  asset  to  a  new  partnership  in 
exchange  for  the  assumption  of  its  liabilities 
and  the  receipt  of  all  of  the  interests  in  the 
new  partnership.  Immediately  thereafter.  P  is 
treated  as  if  it  is  liquidated,  with  B  and  C 
each  receiving  their  proportionate  share  of 
the  interests  in  the  new  partnership.  The 
contribution  by  P  of  its  asset  to  the  new- 
partnership  IS  governed  by  section  721.  and 
the  liquidating  distributions  by  P  of  the 
interests  in  the  new  partnership  are  governed 
by  section  731.  However.  C  does  not  realize 
a  special  basis  adjustment  under  section  743 
with  respect  to  the  amortizable  section  197 
intangible  unless  P  had  a  section  754  election 
in  effect  for  its  taxable  year  in  which  the 
deemed  transfer  of  the  asset  to  the  new 
partnership  occurred. 

(lii)  Under  section  197.  if  P  had  a  section 
754  election  in  effect  for  its  taxable  year  in 
which  the  deemed  transfer  of  the  asset  to  the 
new  partnership  occurred.  C  is  treated  as  if 
the  new  partnership  had  acquired  two  assets 
from  P  immediately  preceding  its 
termination.  Even  though  the  adjusted  basis 
of  the  new  partnership  in  the  two  assets  is 
determined  solelv  under  section  723.  because 
the  transfer  of  assets  is  a  transaction 
described  in  section  721,  the  application  of 
sections  743(b)  and  754  to  P  immediately 
before  its  termination  causes  P  to  be  treated 
as  if  it  held  two  assets,  for  purposes  of 
section  197.  at  this  time.  B's  and  Cs 
proportionate  share  of  the  new  partnership's 
adjusted  basis  is  S25  each  in  one  asset,  which 
continues  to  be  amortized  over  the  10  vears 
remaining  in  the  original  15-vear 
amortization  period.  For  the  other  asset.  C's 
proportionate  share  of  the  new  partnership's 
adjusted  basis  is  S25  (the  amount  of  the  basis 


increase  resulting  from  the  application  of 
section  743  to  the  sale  or  exchange  by  A  of 
the  interest  in  P).  which  is  amortized  over  a 
new  15-vear  period  beginning  in  January 
1999. 

(iv)  If  P  did  not  have  a  section  754  election 
in  effec'  for  its  taxable  year  in  which  the  sale 
of  the  partnership  interest  by  A  to  C 
occurred,  the  adjusted  basis  of  the  new 
partnership  in  the  amortizable  section  197 
intangible  is  determined  solely  under  section 
723.  because  the  transfer  is  a  transaction 
described  in  section  721.  and  P  does  not  have 
a  basis  increase  in  its  section  197  intangible. 
Under  section  197(f)(2)  and  paragraph  (g)(2) 
of  this  section,  the  new  partnership 
continues  to  amortize  the  amortizable  section 
197  intangible  over  the  10  years  remaining  in 
the  original  15-year  amortization  f)eriod.  No 
additional  amortization  is  allowable  with 
respect  to  this  as.set  under  section  197. 

Example  15.  Disguised  sale  to  partnership. 
(i)  Assume  that  E  and  F  are  individuals  who 
are  unrelated  to  each  other  within  the 
meaning  of  paragraph  (h)(6)  of  this  section. 
E  has  been  engaged  in  the  active  conduct  of 
a  trade  or  business  as  a  sole  proprietor  since 
1990.  E  rnd  F  form  EF  Partnership  E 
transfers  all  of  the  assets  of  the  business, 
having  a  fair  market  value  of  SlOOx,  to  EF. 
and  F  transfers  S40x  of  cash  to  EF  E  receives 
a  60  percent  interest  in  EF  and  the  S40x  of 
cash  contributed  by  F.  and  F  receives  a  40 
percent  interest  in  EF.  under  circumstances 
in  which  the  transfer  by  E  is  treated  as  a  sale 
of  property  to  EF  under  §1.707-3(b). 

(li)  Under  §1.707-3(a)(l),  the  transaction  is 
treated  as  if  E  had  sold  to  EF  a  40  percent 
interest  in  each  asset  for  S40x  and 
contributed  the  remaining  60  percent  interest 
in  each  asset  to  EF  in  exchange  soleiv  for  an 
interest  in  EF  Because  E  and  EF  are  related 
persons  within  the  meaning  of  paragraph 
(h)(6)  of  this  section,  nc  portion  of  anv 
transferred  section  197  intangible  thai  E  held 
during  the  transition  period  (as  defined  in 
paragraph  (h)(3)  of  this  section)  is  an 
amortizable  section  197  intangible  pursuant 
to  paragraph  (h)(1)  of  this  section.  Section 
197(r)(9)(E)  and  paragraph  (h)(5)  of  this 
section  do  not  apply  to  any  portion  of  the 
section  197  intangible  in  the  hands  of  EF 
because  the  basis  of  EF  in  these  assets  was 
not  increased  under  any  of  sections  732,  734, 
or  743. 

Example  16  Acquisition  by  related  person 
in  nonrecognition  transaction,  (i)  A  owns  a 
nonamortizable  intangible  that  A  acquired  in 
1990  In  1997.  A  sells  a  one-half  interest  in 
the  intangible  to  B  for  cash.  Immediately  after 
the  sale.  A  and  B.  who  are  unrelated  to  each 
other,  form  partnership  P  as  equal  partners. 
A  and  B  tach  contribute  ttieir  one-half 
interest  in  the  intangible  to  P. 

(ii)  P  has  a  transferred  basis  in  the 
intangible  from  A  and  B  under  section  723. 
The  nonrecognition  transfer  rule  under 
paragraph  (g)(2)(i)  of  this  section  applies  to 
A  s  transfer  of  its  one-half  interest  in  the 
intangible  to  P.  and  consequently  P  steps  into 
As  shoes  with  respect  to  .^'s  nonamortizable 
transferred  basis.  "The  anli-churning  rules  of 
paragraph  (h)(l)(i)  of  this  section  apply  to  B's 
transfer  of  its  one-half  interest  in  the 
intangible  to  P.  becau.se  A.  who  is  related  to 
P  under  paragraph  (h)(6)  of  this  section,  held 


B's  one-half  interest  in  the  intangible  during 
the  transition  period  Pursuant  to  paragraph 
(h)(10)  of  this  section,  these  rules  apply  to  B's 
transfer  of  its  one-half  interest  to  P  even 
though  the  nonrecognition  transfer  rule 
under  paragraph  (g)(2)(i)  of  this  section 
would  have  pennitted  P  to  step  into  B's  shoes 
with  resf>ect  to  B's  otherwise  amortizable 
basis  Therefore.  P's  entire  basis  in  the 
intangible  is  nonamortizable. 

Example  17.  Acquisition  of  partnership 
interest  following  formation  of  partnership. 
(i)  The  facts  are  the  same  as  in  Example  16 
except  that,  in  1996,  A  formed  P  with  an 
affiliate  and  contributed  the  intangible  to  the 
partnership  and  except  that  thereafter,  in  an 
unrelated  transaction.  B  purchases  a  50 
percent  interest  in  P  P  has  a  section  754 
election  in  effect. 

(ii)  For  the  reasons  set  forth  in  Example 
J4(iii).  B  is  treated  as  if  P  owns  two  assets. 
B's  proportionate  share  of  P's  adjusted  basis 
in  one  asset  is  the  same  as  A's  proportionate 
share  of  P's  adjusted  basis  in  that  asset, 
which  is  not  amortizable  under  section  197. 
For  the  other  asset,  B  s  proportionate  share  of 
the  remaining  adjusted  basis  of  P  is 
amortized  over  a  new  15-vear  period. 

Example  18  Acquisition  bv  related 
corporation  in  nonrecognition  transaction,  (i) 
The  facts  are  the  same  as  Example  16.  except 
that  P  is  a  corporation. 

(ii)  P  has  a  transferred  basis  in  the 
intangible  from  A  and  B  under  section  362. 
Pursuant  to  paragraph  (h)(10)  of  this  section, 
the  application  of  the  nonrecognition  transfer 
rule  under  paragraph  (g)(2)(i)  and  the  anti- 
chuming  rules  of  paragraph  (h)(l)(i)  of  this 
section  to  the  facts  of  this  Example  18  is  the 
same  as  in  Example  16  Thus.  P's  entire  basis 
in  the  intangible  is  nonamortizable. 

Example  19.  Acquisition  from  corporation 
related  to  purchaser  through  remote  indirect 
interest,  (i)  X.  Y.  and  Z  are  each  corpxarations 
that  have  only  one  class  of  issued  and 
outstanding  stock.  X  owns  25  percent  of  the 
stock  of  Y  and  Y  ow  ns  25  percent  of  the 
outstanding  stock  of  Z  No  other  shareholder 
of  any  of  these  corporations  is  related  to  any 
other  shareholder  or  to  any  of  the 
corporations  On  June  30,  1997.  X  purchases 
from  Z  section  197  intangibles  that  Z  owned 
during  the  transition  period  (as  defined  in 
paragraph  (h)(3)  of  this  section) 

(ii)  Pursuant  to  paragraph  (h)(6)(iii)(B)  of 
this  section,  the  beneficial  ownership  interest 
of  X  in  Z  is  6.25  percent,  determined  by 
treating  X  as  if  it  owned  a  proportionate  (25 
percent)  interest  in  the  stock  of  Z  that  is 
actually  owned  by  Y  Thus,  even  though  X 
IS  related  to  Y  and  Y  is  related  to  Z,  X  and 
Z  are  not  considered  to  be  related  for 
purposes  of  the  anti-  churning  rules  of 
section  197. 

Example  20.  Gain  recognition  election,  [i] 
B  owns  25  percent  of  the  stock  of  S.  a 
corporation  that  uses  the  calendar  year  as  its 
taxable  year  No  other  shareholder  of  B  or  S 
is  related  to  each  other  S  is  not  a  member 
of  a  controlled  group  of  corjxjrations  within 
the  meaning  of  section  1563(a)  S  has  section 
197  intangibles  that  it  owned  during  the 
transition  period  and  was  not  permitted  to 
amortize  or  depreciate  under  any  other 
provision  of  the  Code.  S  had  a  basis  of 
525,000  in  the  intangibles.  In  1997,  S  sells 
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these  intangibles  to  B  for  S75.000  S 
recognizes  a  gain  of  S50,()(X)  on  the  sale  and 
has  nu  other  items  of  income,  deduction, 
gain,  or  loss  for  the  year,  except  that  S  also 
has  a  net  ofHrating  loss  of  S20,0()()  from  prior 
years  that  it  would  otherwise  be  entitled  to 
use  in  1997  pursuant  to  section  172(b).  As 
part  of  the  transaction  with  B,  S  agrees  to 
make  the  gain  recognition  election  pursuant 
tu  section  197(0(9)18). 

(ii)  If  the  gain  recognition  election  had  not 
been  made,  S  would  havf>  taxable  income  of 
S30.000  for  1997  and  a  tax  liability  of  S4.500. 
As  the  result  of  the  election,  S  must  pav  a 
total  tax  liability  for  the  year  of  $17,500  (35 
percent  of  S50.000).  consisting  of  the  sum  of 
its  regular  tax  1, ability  of  S-4.500and  the 
additional  amount  of  Si  3.000  pursuant  to 
section  197(f)l9)(B). 

(iii)  Pursuant  to  paragraph  (h)(9)(v)(A)  of 
this  section,  S  determines  the  amount  of  its 
net  operating  loss  deduction  in  subsequent 
years  without  regard  to  the  gain  recognized 
on  the  sale  of  the  section  197  intangible  to 
B.  Accordingly,  the  entire  520,000  net 
operating  loss  deduction  that  would  have 
been  available  in  1997  but  for  the  gain 
recognition  elec  tion  may  be  used  in  1998. 
subject  to  the  limitations  of  section  172. 

(iv)  B  has  a  basis  of  S7.t. 000  in  the  section 
197  intangibles  acquired  from  S.  As  the  result 
of  the  gain  recognition  election  by  S.  B  may 
amortize  550,000  of  its  basis  under  section 
197  The  remaining  basis  may  not  be 
amortized  by  B 

Example  Jl.  SfH:tion  338  election,  (i)  P 
corporation  makes  a  qualified  stock  purchase 
of  the  st(K:k  of  T  corporation  from  two 
shareholders  in  July  1997,  and  a  section  338 
ele<  tion  is  made  by  P.  One  of  the  selling 
shareholders  is  an  individual  who  owns  25 
percent  of  the  total  value  of  the  stock  of  each 
of  the  T  and  P  corporation.  No  other 
shareholder  of  either  T  or  P  owns  stock  in 
both  of  these  corporations,  and  no  other 
shareholder  is  related  to  any  other 
shareholder  of  either  corporation. 

(ii)  Old  target  and  new  target  (as  these 
terms  are  defined  in  §  1.338-1(c)(13))  are 
members  of  a  controlled  group  of 
corporations  under  section  267(b)(3),  as 
miMlified  by  section  197(fl(9)(C)(i),  and  any 
section  197  intangible  held  by  old  target  at 
any  time  during  the  transition  period  is  not 
an  amortizable  section  197  intangible  in  the 
hands  of  new  target.  However,  a  gain 
recognition  election  under  paragraph  (h)(9)(i) 
of  this  section  may  be  made  with  respect  to 
this  transaction. 

(1)  Effective  dales.  This  section  is 
applicable  on  the  date  final  regulations  are 
published  in  the  Federal  Register,  except 
that  §1.197-2(c)(13)  (exception  from  section 
197  for  separately  acquired  rights  of  fixed 
duration  or  amount)  is  applicable  August  1 1 , 
1993  (or  luly  26.  1991,  if  a  valid  retroactive 
election  has  been  made  under  §1.197-11). 
Margaret  Milner  Richardson. 
Commissioner  of  Internal  Revenue. 
IFR  Doc.  97-866  Filed  l-»-97:  2:53  pm) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  24 
RIN  1018-AD97 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designated  Ports  for 
Listed  Plants 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  mle. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  amend  the 
regulations  that  esfahlish  designated 
polls  for  the  importation,  exportation, 
and  reexportation  of  plants  bv  adding 
the  U.S.  Department  of  Agriculture 
(USDA)  ports  at  Laredo.  Texas:  and  Fort 
Lauderdale,  Jacksonville,  and  Panama 
City.  Florida,  as  designated  ports  for  the 
importation  of  saw-logs,  sawn  wood, 
and  veneers  from  trees  listed  as 
endangered  or  threatened  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (the  Act),  or  listed  under  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  The  Service  also 
proposes  to  amend  these  same 
regulations  by  adding  the  USDA  port  at 
Port  Huron,  Michigan,  as  a  port  for  the 
importation  from  Canada  and 
exportation  or  reexportation  to  Canada 
of  plants  listed  as  endangered  or 
threatened  under  the  Act.  or  listed 
under  CITES.  The  USDA  has  adequate 
facilities  and  personnel  at  these  ports  to 
qualify  the  ports  as  designated  ports  for 
the  importation,  exportation,  and 
reexportation  of  plants  under  the  terms 
of  the  Act  and  CITES.  The  addition  of 
these  ports  to  the  list  of  designated  ports 
would  facilitate  trade  and  the 
enforcement  of  the  Act  and  CITES. 

Additionally,  the  Service  proposes  to 
amend  the  regulations  that  establish 
designated  ports  for  the  importation. 
exportation,  and  reexportation  of  plants 
by  removing  Laredo.  Texas,  from  the  list 
of  ports  designated  for  the  importation, 
exportation,  or  reexportation  of  plants 
listed  as  endangered  or  threatened 
under  the  Act,  or  listed  under  CITES. 
The  USDA  no  longer  operates  Laredo  as 
a  plant  inspection  station  and  has 
proposed  to  remove  it  from  the  li.st  of 
plant  inspection  stations  in  its 
regulations.  Because  the  Laredo  plant 
inspection  station  has  closed,  it  no 
longer  is  used  as  a  designated  port  for 
the  importation,  exportation,  or 
reexportation  of  plants  listed  as 
endangered  or  threatened  under  the  Act, 
or  listed  under  CITES.  However,  the 
USDA  has  sufficient  staff  in  place  in 


Laredo  for  the  Service  to  add  it  instead 
as  a  designated  port  for  the  importation 
of  saw-logs,  sawn  wood,  and  veneers 
from  trees  listed  as  endangered  or 
threatened  under  the  Act,  or  listed 
under  CITES,  as  discussed  in  the  above 
paragraph. 

DATES:  Comments  must  be  submitted  on 
or  before  March  17,  1997.  Requests  for 
a  public  hearing  must  be  received  bv 
March  3,  1997. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Kenneth  B.  Stansell.  Chief,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  440l"North  Fairfax 
Drive,  Room  430,  Arlington,  Virginia 
22203.  Comments  and  materials  may  be 
hand-delivered  to  the  same  address 
between  the  hours  of  8:00  a.m.  and  4:00 
p.m.  Monday  through  Friday  during  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  B.  Stansell.  Chief,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  telephone  (703)  358- 
2093. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Endangered  Species  Act  of  1973, 
as  amended  (the  .^ct),  requires,  among 
other  things,  that  plants  be  imported, 
exported,  or  reexported  only  at 
designated  ports  or,  under  certain 
limited  circumstances,  at  nondesignated 
ports.  Section  9(f)  of  the  Act  (16  U.S.C. 
1.538|fl)  provides  for  the  designation  of 
ports.  Under  section  9(f)(1),  the 
Secretary  of  the  Interior  (Secretary)  has 
the  authority  to  establish  designated 
ports  based  on  a  finding  that  such  an 
action  would  facilitate  enforcement  of 
the  Act  and  reduce  the  costs  of  that 
enforcement.  The  United  States 
Department  of  Agriculture  (USDA)  and 
the  Secretary  are  responsible  for 
enforcing  provisions  of  the  Act  and  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  relating  to  the 
importation,  exportation,  and 
reexportation  of  plants  listed  as 
endangered  or  threatened  under  the  Act 
or  listed  under  CITES. 

The  regulations  in  50  CFR  part  24. 
"Importation  and  Exportation  of 
Plants,"  are  for  the  purpo.se  of 
establishing  ports  for  the  importation, 
exportation,  and  reexportation  of  plants. 
Plants  listed  as  endangered  or 
threatened  in  50  CFR  17.12  or  in  the 
appendices  to  CITES  in  50  CFR  23.23 
are  required  to  he  accompanied  bv 
documentation  and  may  be  imported, 
exported,  or  reexported  only  at  one  of 
the  L'SUA  ports  listed  in  section 
24.12(a)  of  the  regulations.  Certain  other 
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USDA  ports  are  designated  for  the 
importation,  exportation,  or 
reexportation  of  specific  listed  plants. 
Section  24.12(g)  of  the  regulations 
contains  a  list  of  USDA  ports  that  are, 
for  the  purposes  of  the  Act  and  CITES, 
designated  ports  for  the  importation, 
exportation,  and  reexportation  of  plants 
that  are  not  listed  as  endangered  or 
threatened.  (The  USDA  regulations  in  7 
CFR  319.37  contain  additional 
prohibitions  and  restrictions  governing 
the  importation  of  plants  through  those 
ports.) 

For  the  purposes  of  its  enforcement  of 
the  Act  and  CITES,  the  Service  requires 
that  a  port  have  personnel  with 
expertise  in  identifying  plants  ll,■^•■Jd  as 
endangered  or  threatened  under  the  Act, 
or  listed  under  CITES,  to  ensure  that 
such  plants  are  properly  identified  by 
their  accompanying  documentation.  A 
port  also  must  possess  adequate 
facilities  for  holding  live  plants  and 
plant  material,  since  plants  are  subject 
to  seizure  if  imported,  exported,  or 
reexported  in  violation  of  the  Act  or 
CITES.  The  Service  further  requires  that, 
whenever  possible,  ports  be  located  to 
coincide  with  established  patterns  of 
plant  trade  in  order  to  help  reduce 
shipping  costs. 

Effective  November  16.  1995,  saw- 
logs,  sawTi  wood,  and  veneers  of  bigleaf 
mahogany  [Swietenia  macrophylla) 
from  populations  in  the  Americas 
(North  America,  South  America,  and  the 
Caribbean)  were  listed  on  CITES 
Appendix  III  at  the  request  of  the 
goverrunent  of  Costa  Rica.  As  a 
consequence  of  this  listing,  an  export  of 
the  material  included  in  the  hsting. 
from  any  country  except  Costa  Rica, 
must  be  accompanied  by  a  CITES 
certificate  of  origin  issued  by  the 
government  of  that  country.  An  export 
from  Costa  Rica  of  the  material  included 
in  the  listing  must  be  accompanied  by 
a  CITES  export  permit  issued  by  the 
Costa  Rican  government.  Saw-logs, 
sawn  wood,  and  veneers  from  listed 
trees  currently  may  be  imported  into  the 
United  States  through  one  of  the  ports 
listed  in  section  24.12(a),  designated  for 
the  importation,  exportation,  or 
reexportation  of  plants  listed  as 
endangered  or  threatened  under  the  Act. 
or  listed  under  CITES;  or  through  one  of 
the  ports  listed  in  section  24.12(e). 
designated  for  the  importation  of  logs 
and  lumber  from  trees  listed  as 
endangered  or  threatened  under  the  Act, 
or  listed  under  CITES.  [.As  part  of  this 
proposed  rulemaking,  the  Service  is,  for 
the  purposes  of  correctness  and 
consistency,  proposing  to  amend  section 
24.12(e)  by  replacing  the  term  "logs  and 
lumber"  with  the  term  "saw-logs,  sawn 
wood,  and  veneers,"  which  is  the  term 


used  in  the  CITES  listings  and  in  50 
CFR  part  23.] 

The  USDA  ports  at  Laredo.  Texas;  and 
Fort  Lauderdale,  Jacksonville,  and 
Panama  City,  Florida,  are  established 
ports  of  entry  for  bigleaf  mahoganv  saw- 
logs,  sawn  wood,  and  veneers  imported 
into  the  United  States.  Since  bigleaf 
mahogany  now  is  listed  in  the 
appendices  to  CITES,  these  four  ports 
must,  in  order  to  avoid  disrupting  an 
estabhshed  pattern  of  legitimate  trade, 
be  added  to  the  list  of  ports  designated 
for  the  importation  of  saw- logs,  sawn 
wood,  and  veneers  from  trees  listed  as 
endangered  or  threatened  under  the  Act. 
or  listed  under  CITES. 

Therefore,  the  Ser\ice  has  been  asked 
by  the  USDA  to  add  the  USDA  ports  at 
Laredo.  Fort  Lauderdale,  Jacksonville, 
and  Panama  City  to  the  list  of  ports  in 
section  24.12(e).  designated  for  the 
importation  of  saw-logs,  sawn  wood, 
and  veneers  from  trees  listed  as 
endangered  or  threatened  under  the  Act, 
or  listed  under  CITES.  [Although  the 
USDA  port  at  Laredo  is  currently  listed 
in  section  24.12(a),  the  USDA  no  longer 
operates  that  port  as  a  plant  inspection 
station  and  has  proposed  (in  60  FR 
13382;  March  13.  1995)  to  remove  it 
from  the  list  of  plant  inspection  stations 
in  its  regulations  in  7  CFR  319.37-14. 
Because  its  plant  inspection  station  has 
closed.  Laredo  no  longer  is  used  as  a 
designated  port  for  the  importation, 
exportation,  or  reexportation  of  plants 
listed  as  endangered  or  threatened 
under  the  Act.  or  listed  under  CITFS. 
Therefore,  in  this  proposed  rule  the 
Service  is  proposing  to  remove  Laredo 
from  the  list  of  ports  in  section  24.12(a). 
adding  it  instead  to  the  list  of  ports  in 
section  24.12(e)  ] 

The  Service  also  has  been  asked  by 
the  USDA  to  allow  the  importation  of 
artificially  propagated  plants  listed  as 
endangered  or  threatened  under  the  Act, 
or  listed  under  CITES,  from  Canada 
through  the  USDA  port  of  Port  Huron. 
Michigan.  In  order  to  allow  such 
importations,  the  Ser\'ice  must  add  Port 
Huron  to  the  list  of  ports  in  section 
24.12(d).  designated  for  the  importation 
from  Canada  and  the  exportation  and 
reexportation  to  Canada  of  plants  listed 
as  endangered  or  threatened  under  the 
Act.  or  listed  under  CITES.  Currently, 
the  USD.A  pons  at  Detroit.  Michigan: 
Buffalo  and  Rouses  Point.  .New  York; 
and  Blaine,  Washington,  are  the  only 
ports  specifically  designated  for  those 
purposes.  Addmg  Port  Huron  would 
facilitate  trade  by  making  an  additional 
port  of  entry  available  to  importers  of 
artificially  propagated  plants  listed  as 
endangered  or  threatened  under  the  Act. 
or  listed  under  CITES,  from  Canada. 


After  consultations  with  the  USDA, 
the  Service  has  determined  that  the 
USDA  ports  at  Laredo,  Fort  Lauderdale, 
Jacksonville,  Panama  City,  and  Port 
Huron  possess  adequate  facilities  and 
personnel  to  earn,'  out  enforcement 
activities  related  to  the  Act  and  CITES 
Additionally,  these  locations  appear  to 
coincide  with  established  patterns  of 
trade.  Therefore,  the  Service  proposes  to 
add  the  ports  at  Laredo.  Fort 
Lauderdale.  Jacksonville,  and  Panama 
City  to  the  list  of  designated  ports  for 
the  importation  of  saw-logs,  sawn  wood, 
and  veneers  from  trees  listed  as 
endangered  or  threatened  under  the  Act, 
or  listed  under  CITFS.  and  to  add  the 
port  at  Port  Huron  to  the  list  of 
designated  ports  for  the  importation 
from  Canada  and  exportation  or 
reexportation  to  Canada  of  plants  listed 
as  endangered  or  threatened  under  the 
Act.  or  listed  under  CITES. 

Requests  for  Public  Hearing 

Section  9(0(1)  of  the  Act  provides  that 
any  person  may  request  an  opportunity 
to  comment  at  a  public  hearing  before 
the  Secretary  confers  designated  port 
status  on  any  port.  .Accordingly,  the 
Service  will  accept  public  hearing 
requests  within  45  days  of  the 
publication  of  this  proposed  rule.  Send 
requests  to  the  Ser\  ice's  Office  of 
Management  Authority  at  the  address 
listed  in  the  ADDRESSES  section  of  this 
document. 

Economic  Effects 

The  USD.A  ports  at  Laredo,  Texas;  and 
Fort  Lauderdale.  Jacksonville,  and 
Panama  City.  Florida,  are  established 
primar\'  ports  of  entrv  for  bigleaf 
mahogany  saw-logs,  sawn  wood,  and 
veneers  imported  into  the  United  States. 
Since  bigleaf  mahogany  now  is  listed  in 
the  appendices  to  CITES,  the  addition  of 
these  four  ports  to  the  list  of  ports 
designated  for  the  importation  of  saw- 
logs,  sawn  wood,  and  veneers  from  trees 
listed  as  endangered  or  threatened 
under  the  Act.  or  listed  under  CITES, 
would  avoid  disrupting  an  established 
pattern  of  legitimate  trade  by  allowing 
operations  at  those  ports  related  to  the 
importation  of  bigleaf  mahogan\  saw- 
logs.  sawTi  wood,  and  veneers  to 
continue  with  only  minor  procedural 
changes.  Adding  these  ports  would  not 
have  a  significant  economic  impact  on 
any  pri\ate  entities,  nor  on  local  or  State 
governments.  Also,  adding  these  ports 
would  not  have  a  significant  economic 
impact  on  the  Federal  Government, 
since  the  USDA  already  has  adequate 
facilities  and  personnel  at  these  ports  to 
qualify'  them  as  designated  ports. 

However,  without  these  ports  being 
designated,  the  established  legitimate 
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trade  in  bigleaf  mahogany  saw-logs, 
sawn  wood,  and  veneers  through  these 
ports  would  cease.  This  would  increase 
shipping  costs  on  importers  in  the 
United  States  who  have  been  using 
Laredo,  Fort  Lauderdale,  lacksonville. 
and  Panama  City  as  ports  of  import  for 
bigleaf  mahogany  saw-logs,  sawn  wood, 
and  veneers,  by  forcing  these  importers 
to  travel  out  of  their  way  to  one  of  the 
current  designated  ports  in  order  tn 
legally  import  their  bigleaf  mahogany. 
The  closest  designated  Mexican  border 
port  to  the  port  of  Laredo  is 
Brownsville,  Texas,  about  150  miles 
away;  the  closest  designated  port  to  the 
port  of  Fort  Lauderdale  is  .Miami, 
Florida,  about  30  miles  away;  the  closest 
designated  port  to  the  port  of 
Jacksonville  is  Orlando,  Florida,  about 
125  miles  away;  and  the  closest 
designated  port  to  the  port  of  Panama 
City  is  Mobile,  Alabama,  about  150 
miles  away 

Adding  the  USD.A  port  at  Port  Huron. 
Michigan,  as  a  designated  port  for  the 
importation  from  Canada  and 
exportation  or  reexportation  to  Canada 
of  plants  listed  as  endangered  or 
threatened  under  the  ,\i;t  or  listed 
under  CITES,  likewise  would  not  have 
a  significant  economic  impact  on  any 
private  entities,  nor  on  local  or  State 
governments  Also,  adding  this  port 
would  not  have  a  significant  economic 
impact  on  the  Federal  Government. 
since  the  L'SDA  already  has  adequate 
facilities  and  personnel  at  the  port  to 
qualify  it  as  a  designated  port  Adding 
Port  Huron  as  a  designated  port  would 
facilitate  trade  by  making  an  additional 
port  of  entry  available  to  importers  of 
artificially  propagated  plants  listed  as 
endangered  or  threatened  under  the  Act, 
or  listed  under  CITES,  from  Canada. 
Currently,  the  USDA  ports  at  Detroit. 
Michigan;  Buffalo  and  Rouses  Point, 
New  York:  and  Blaine,  Washington,  are 
the  only  ports  specifically  designated 


for  those  purposes.  However.  Port 
Huron's  designation  is  not  expected  to 
result  in  a  significant  increase  in  the 
importation  of  such  plants  from  Canada. 

Therefore,  the  Service  has  determined 
under  the  Regulatorv^  Flexibility  Act  of 
1980  (5  U.S.C.  601  et  spq.]  that 'this 
rulemaking  would  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities,  which  include  businesses, 
organizations,  or  governmental 
jurisdictions.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  128B6. 

This  rulemaking  would  not  have  any 
direct  effects  on  the  States,  in  their 
relationship  with  the  Federal 
Government,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
rulemaking  would  not  have  sufficient 
Faderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act  (2  U.S.C   1502  et  ssq.) 
that  this  rulemaking  would  not  impose 
a  cost  of  $100  million  or  more  in  any 
given  ycEir  on  local  or  State  governments 
or  private  entities. 

The  Department  of  the  Interior  has 
determined  that  these  proposed 
regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

The  Service  has  examined  this 
proposed  rule  under  the  Paperwork 
Reduction  Act  of  1995.  and  found  it  to 
contain  no  information  collection 
requirements. 

List  of  Subjects  in  50  CFR  Part  24 

Endangered  and  threatened  species. 
Exports,  Harbors.  Imports,  and  Plants. 


Accordingly,  the  Service  proposes  to 
amend  title  50,  part  24  as  follows: 

PART  24— [AMENDED] 

1.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  Sees.  9(f)(1),  11(f).  Pub.  L.  93- 
205.  87  Stat,  893,  897  (16  U,S,C.  1538(tl(l). 
1540(f)). 

2.  Section  24.12  would  be  amended 
by:  Removing  "Laredo,  Texas"  from 
paragraph  (a), 

b.  Adding  the  words  "and  Port 
Huron"  immediately  following 
"Detroit"  in  paragraph  (d),  and 

c.  Revising  paragraph  (e)  to  read  as 
follows: 

§  24. 1 2    Designated  parts. 

«         *         *         *         * 

(e)  The  U.S.  Department  of 
Agriculture  ports  at  Mobile.  Alabama; 
Fort  Lauderdale,  Jacksonville,  and 
Panama  City,  Florida:  Savannah, 
Georgia;  Baltimore,  Mar\land;  Gulfport, 
Mississippi;  Wilmington  and  Morehead 
City,  North  Carolina;  Portland.  Oregon; 
Philadelphia,  Pennsylvania;  Charleston, 
South  Carolina;  Laredo,  Texas:  Norfolk, 
Virginia:  and  Vancouver.  Washington, 
are  designated  ports  for  the  importation 
of  saw-logs,  sawn  w'ood.  and  veneers 
from  trees  which  are  listed  in  the 
appendices  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  or  in  50  CFR  17.12  or  23.23  and 
which  are  required  to  be  accompanied 
bv  documentation  under  50  CFR  part  17 
or  23. 
*         *         «         «        *  ** 

Dated:  December  5,  1996 
George  T.  Frampton. 

Assistant  Secretary,  Fish  and  Wildlife  and 

Parks 

[PR  Do<.,  97-702  Filed  1-15-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

January  10.  1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (aj  whether  the  collection  of 
information  is  necessan-  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
fb)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  Washington,  D.C.  20503  and  to 
Department  Clearance  Office.  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  bv  calling  (202)  720-6204  or 
(202) 720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  infonnation  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Agricultural  Marketing  Service 

Title:  Regulations  Governing  the 
Inspection  and  Grading  of  Manufactured 
or  Processed  Dairy  Products — 
Recordkeeping. 

OMB  Control  Number:  0581-0110 

Summary:  The  dairy  inspection 
program  requires  that  records  be  kept 
for  tests  and  analysis  performed  on  milk 
and  milk  products. 

Need  and  use  of  the  Infonnation.  The 
dairy  inspection  program  insures  that 
dair\-  products  are  produced  under 
sanitan,-  conditions  and  buyers  are 
purchasing  a  quality  product. 

Description  of  Respondenls:  Business 
or  other  for-profit. 

Number  of  Respondents:  508. 

Frequency  of  Responses: 
Recordkeeping. 

Total  Burden  Hours:  1525. 

Rural  Housing  Service 

Title:  7  CFR  1951-A,  "Account 
Servicing  Policies." 

OMB  Control  Number:  0575-0075 

Summary:  Information  is  collected  for 
account  servicing  of  housing  and  farm 
credit  type  loans. 

Need  and  use  of  the  Information:  The 
information  is  used  for  the  handling  of 
borrower  payments  and  return  of  paid- 
in-full  and  satisfied  notes. 

Description  of  Respondents: 
Individuals  or  households:  Business  or 
other  for-profit:  Farms. 

Number  of  Respondents:  518. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  130. 

Forest  Service 

Title:  Bid  Form  for  National  Forest 
Timber  for  Sale. 

OMB  Control  Number:  0596-0066. 

Summary:  The  National  Forest 
Management  Act  prescribes  that 
National  Forest  timber  be  sold  at  not 
less  than  appraised  value 
Approximately  90  percent  of  National 
Forest  timber  is  sold  on  a  competitive 
basis  in  which  prospective  purchasers 
need  to  complete  the  bid  form  in  order 
to  qualif\'  for  bidding  on  the  timber. 

Need  and  use  of  the  Information:  The 
information  is  necessary  to  determine  if 
a  bidder  submitting  a  bid  to  the  National 
System  timber  sale  program  meets  the 
requirements  of  the  program. 


Description  of  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit. 

Number  of  Respondents:  5,000. 
Frequency  of  Responses: 
Recordkeeping:  Reporting;  Quarterly. 

Total  Burden  Hours:  1.250. 

Agricultural  Marketing  Service 

Title:  Oranges  and  Grapefruit  Grown 
in  the  Lower  Rio  Grande  Vallev  in 
Texas.  Marketing  Order  No  906 

OMB  Control  Number:  0581-0068. 

Summary:  The  Market  Order  sets 
provisions  regulating  the  handling  of 
oranges  and  grapefruit  grown  in  the 
lower  Rio  Grande  Vallev  in  Texas 
Information  is  coiiected  on  production, 
handling  and  disposition  of  the  crop 

Need  and  use  of  the  Information:  The 
information  is  used  to  develop  a 
marketing  policy  each  year  to 
recommend  seasonal  qualitv 
regulations,  to  determine  handler 
compliance,  and  to  prepare  annual 
reports. 

Description  ot  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  428. 

Frequency  of  Responses: 
Recordkeeping:  Reporting:  On  occasion: 
Weekly:  .Annually. 

Total  Burden  Hours:  345. 
Larry  Roberson, 

Deputy  Departmental  Clearance  Officer. 
|FR  Dor   9"-] 056  Filed  1-15-97:  8:45  am) 
BILLING  CODE  M10-01-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

DATE:  lanuary  29-30,  1997. 

PLACE:  ARRB.  600  E  Street.  N'W, 
Washington,  DC. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Re\iew  and  .^c  cep!  Minutes  of  Closed 

Meeting 

2.  Review  of  Assassination  Records. 
3  Other  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Eileen  Sullivan.  Assistant  Press  and 
Public  Affairs  Officer.  600  E  Street.  NW, 
Second  Floor,  Washington,  DC  20530. 
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Telephone:  (202)  724-0088:  Fax:  (202) 

724-0457. 

David  G.  Marwell, 

Executive  Director. 

(FR  Doc.  97-1223  Filed  1-14-97;  12:28  pml 

ULUNG  CODE  t11S-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 
[Docket  No.  9610313067003-021 
RIN  0607-XX21 

Survey  of  Plant  Capacity 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  Determination. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  the  Census  is  conducting 
the  Survey  of  Plant  Capacity  for  the 
years  1995  and  1996  under  the  authority 
of  Title  13.  United  States  Code.  Sections 
182,  224.  and  225.  On  the  basis  of 
information  and  recommendations 
received  by  the  Bureau  of  the  Census 
and  other  agencies,  the  data  have 
significant  application  to  the  needs  of 
the  public  and  industry.  Data  will 
include  the  rates  of  use  of 
manufacturing  plants  during  the  fourth 
quarter  of  the  year,  based  on  operating 
at  full  production  capability  and  under 
a  national  emergency  situation 
FOR  FURTHER  INFORMATION  CONTACT: 
Elinor  Champion,  Chief,  Special  Studies 
Branch.  Manufacturing  and 
Construction  Division,  (301)  457-4683. 
SUPPLEMENTARY  INFORMATION:  The 
survey  results  will  be  used  by  such 
agencies  as  the  Federal  Reserve  Board. 
Federal  Emergency  Management 
Agency.  International  Trade 
Administration,  and  the  Department  of 
Defense.  The  data  will  be  used  to 
measure  inflationary'  pressure  and 
capital  flows,  understand  productivity 
determinants,  determine  industrv's 
ability  to  meet  increasing  demand  for 
products  in  an  emergency,  and  analvze 
and  forecast  economic  and  industrial 
trends.  We  will  calculate  utilization 
rates  for  each  4-digit  standard  industrial 
classification  code  in  the  manufacturing 
division.  The  series  is  the  onlv 
comprehensive  source  of  capacity 
utilization  rates  covering  all 
manufacturing  industries  on  a 
consistent  basis. 

The  Bureau  of  the  Census  will  select 
a  sample  of  manufacturing  plants  in  the 
United  States.  We  will  mail  report  forms 
to  plants  selected  for  the  survey  and 
require  response  in  30  days. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget 


(OMB)  under  0MB  control  number 
0607-0175  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
104-13.  We  will  provide  copies  of  the 
forms  upon  written  request  to  the 
Director.  Bureau  of  the  Census, 
Washington,  D.C.  20233. 

Based  on  the  foregoing  determination, 
1  have  directed  that  the  Survey  of  Plant 
Capacity  be  conducted  for  the  purpose 
of  collecting  these  data. 

Dated:  fanuary  8,  1997. 
Martha  Famsworth  Riche. 

Director.  Bureau  of  the  Census. 

(FR  Doc.  97-1087  Filed  1-15-97;  8:45  am] 

BILLING  CODE  351CMI7-P 


National  Oceanic  and  Atmospheric 
Administration 


(I.D.  010797A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (r-rMFS),  National  Oceanic  and 
.Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  its  Habitat 
Protection  Committee  (Committee). 
DATES:  This  meeting  will  be  held 
beginning  at  10:00  a.m.  on  January  28. 
1997.  and  ending  at  3:00  p.m.  on 
January  30.  1997 

ADDRESSES:  This  meeting  will  be  held  at 
the  New  Orleans  Airport  Hilton,  901 
Airline  Highway,  Kenner,  LA; 
telephone:  (504)  469-5000. 

Council  address:  Gulfof  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highwav  301  North,  Suite  1000,  Tampa. 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Richard  L.  Leard.  Senior  Fishery 
Biologist;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to  review 
NMFS'  guidelines  regarding  essential 
fish  habitat  (EFH).  These  guidelines  are 
mandated  by  the  recent  passage  of 
amendments  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act. 

The  Committee  intend?  'o  hold  & 
round-table  discussion  ar.    review  what 
the  Council's  role  should       with  regard 
to  the  development  and  lUiplementation 
of  EFH  guidelines.  The  Committee,  on 
behalf  of  the  Council,  will  develop 
comments  and  recommendations  for 
consideration  by  NMFS. 


Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  January  21,  1997. 

Dated;  January  9,  1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-1092  Filed  1-15-97;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[FAR  Case  95-306] 

Submission  for  OMB  Review  Entitled 
Collection  of  Historically  Black 
Colleges  and  Universities/Minority 
Institutions  Award  Data 

AGENCIES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA). 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Notice  of  request  for  public 

comments  regarding  a  new  collection 

requirement. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  plans  to  submit  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  new 
information  collection  requirement 
concerning  Collection  of  Historically 
Black  Colleges  and  Universities/ 
Minority  Institutions  Award  Data  (FAR 
Case  95-306). 

DATES:  Comment  Due  Date:  March  17. 
1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat.  18th  &  F  Streets.  NW. 
Room  4037.  Washington.  DC  20405. 
Please  cite  FAR  case  95-306  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Linda  Klein.  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3775. 
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SUPPLEMENTARY  INFORMATION: 

A.  Puqxjse 

This  collection  of  information  is 
necessary  to  implement  the  reporting 
requirements  of  Executive  Order  12928. 
The  new  information  collection 
requirement  consists  of  a  new  FAR 
solicitation  provision  to  provide 
reporting  of  contract  awards  to 
Historically  Black  Colleges  and 
Universities  (HBCUs)  and  Minority 
Institutions  (Mis).  The  Executive  Order 
requires  all  agencies  to  promote  the 
participation  of  HBCUs  and  Mis  in 
Federal  procurement  and  requires 
periodic  reporting  to  the  President  on 
the  agencies'  progress  in  complying 
with  the  laws  and  requirements 
addressed  in  the  Executive  Order.  The 
proposed  solicitation  provisions  will 
permit  agency  officials  to  report 
accurate  information  regarding  contract 
awards  to  HBCUs  and  Mis. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .05  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents 
9,328;  responses  per  respondent,  2.2: 
total  annual  responses,  11.194: 
preparation  hours  per  response,  .05;  and 
total  response  burden  hours.  560. 

OBTAINING  COPIES  OF  JUSTIFICATIONS: 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037.  Washington,  DC 
20405.  telephone  (202)  501-^755.  Please 
cite  FAR  case  95-306,  Collection  of 
Historically  Black  Colleges  and 
Universities/Minority  Institutions 
Award  Data,  in  all  correspondence. 

Dated;  [anuary  13,  1997. 
Sharon  A.  Riser. 
FAR  Secretariat. 

(PR  Doc.  97-1093  Filed  1-15-97;  8:45  am] 
BILUNG  CODE  6820-EP-P 


Department  of  the  Army 

Notice  of  Availability  of  ttie  Revised 
Final  Environmental  Impact  Statement 
for  the  Disposal  of  Chemical  Agents 
and  Munitions  Stored  at  Umatilla 
Chemical  Depot,  Oregon 

AGENCY:  Department  of  the  Army,  DoD, 
ACTION:  Notice  of  availability. 


SUMMARY:  This  announces  the  Notice  of 
Availability  of  the  Revised  Final 
Environmental  Impact  Statement  (FEIS) 
on  the  construction  and  operation  of  the 
proposed  chemical  agent 
demilitarization  facility  at  the  Umatilla 
Chemical  Depot,  Oregon.  The  proposed 
facility  will  be  used  to  demilitarize  all 
stockpiled  chemical  agents  and 
munitions  currently  stored  at  the 
Umatilla  Chemical  Depot.  The  Revised 
FEIS  examines  the  potential  impacts  of 
on-site  incineration,  alternative  sites 
within  Umatilla  Chemical  Depot  and  the 
"no  action"  alternative.  The  "no  action" 
alternative  is  considered  to  be  a  deferral 
of  demilitarization  with  continued 
storage  of  agents  and  munitions  at  the 
Umatilla  Chemical  Depot. 

SUPPLEMENTARY  INFORMATION:  In  its 
Record  of  Decision  (53  FR  5816. 
February  26,  1988)  for  the  Final 
Programmatic  Environmental  Impact 
Statement  on  the  Chemical  Stockpile 
Disposal  Program  (CSDP),  the 
Department  of  the  Army  selected  on-site 
disposal  by  incineration  at  all  eight 
chemical  munition  storage  sites  within 
the  continental  United  States  as  the 
method  by  which  it  will  destroy  its 
lethal  chemical  stockpile.  On  February 
6.  1989,  the  Department  of  the  Army 
published  a  Notice  of  Intent  (54  FR 
5646)  which  announced  that,  pursuant 
to  the  National  Environmental  Policy 
Act  and  implementing  regulations,  it 
would  prepare  a  draft  site-specific  EIS 
for  the  Umatilla  chemical  munitions 
disposal  facility.  In  1991.  the 
Department  of  the  Army  prepared  a 
Draft  EIS  to  assess  the  site-specific 
health  and  environmental  impacts  of 
on-site  incineration  of  chemical  agents 
and  munitions  stored  at  the  Umatilla 
Chemical  Depot.  In  late  1991. 
preparation  of  a  site-specific  EIS  for 
Umatilla  was  suspended  pending  the 
outcome  of  a  National  Research  Council 
(NRC)  study  of  alternative  technologies 
for  the  destruction  of  chemical  agents 
and  munitions  and  the  Army's  review  of 
that  study.  After  completion  of  the  NRC 
study  in  1994  and  an  Army  review,  the 
draft  EIS  was  revised.  A  Notice  of 
Availability  for  this  Revised  Draft  EIS 
was  published  on  review,  the  draft  EIS 
was  revised.  A  Notice  of  Availability  for 
this  Revised  Draft  EIS  was  published  on 
January-  26,  1996  (61  FR  2508)  and  made 
available  for  public  comment. 
Comments  on  the  Revised  Draft  EIS 
were  considered  and  responses  were 
included  in  the  FEIS.  A  Notice  of 
Availability  for  this  FEIS  was  published 
on  June  21,  1996  (61  FR  31939).  After 
publication  of  this  FEIS,  the  program 
performed  an  additional  review  and 
determined  more  detailed  responses  to 


the  public  comments  were  necessary. 
These  responses  were  incorporated  into 
a  Revised  FEIS  which  is  the  subject  of 
this  Notice  of  Availability,  After  a  30- 
day  waiting  period  the  Army  will 
publish  a  Record  of  Decision.  Copies  of 
the  Revised  FEIS  may  be  obtained  by 
writing  to  the  following  address: 
Program  Manager  for  Chemical 
Demilitarization,  ATTN:  SFAE-CD-ME. 
.A.berdeen  Proving  Ground.  Maryland 
21010-5401. 

ADDmONAL  INFORMATION:  The 
Environmental  '  rotection  Agency-  (EPA) 
will  also  publisi.  a  Notice  of  Availability 
for  the  Revised  FEIS  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ah>ove  address,  r-  Ms.  Lori  Geckle  at 
(410)671-1411    j629. 

Dated:  December  20.  1996. 
Raymond  ).  Fatz. 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  and  Occupational 

HealthlOASAII.\  .-£/. 
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BILUNG  CODE  371(M>»-M 


Department  of  the  Navy 

Revised  Notice  jf  Public  Scoping 
Meetings  for  the  Environmental  Impact 
Statement  for  Developing  Homeport 
Facilities  for  Three  Nimitz-Class 
Aircraft  Carriers  in  Support  of  the 
United  States  Pacific  Fleet 

SUMMARY:  The  Department  of  the  NavT 
announced  its  intent  to  prepare  this 
Environmental  Impact  Statement  (EIS) 
and  open  scoping  in  the  Federal 
Register  on  December  3.  1996.  The 
announcement  was  also  mailed  to 
identified  interested  parties.  A  separate 
notice  to  establish  the  schedule  for 
public  scoping  meetings  was  published 
in  the  Federal  Regi>ter  on  January  10, 
1997. 

This  Revised  Notice  of  Pubhc  Scoping 
Meetings  supersedes  the  notice  of 
January-  10.  199'  and  sets  new  dates  for 
scoping  meetings  and  a  new  meeting 
place  in  Hawaii. 

The  scope  of  the  proposed  actions  is 
to:  (1)  determine  the  appropriate  home 
port  for  two  nuclear- powered  aircraft 
carriers  (CVNs)  that  will  replace  two 
conventionally-powered  aircraft  carriers 
(CVs)  that  are  currently  homeported  at 
Naval  Air  Station  (NAS)  North  Island  in 
the  Naval  Complex  San  Diego,  CA,  and 
(2)  reevaluate  the  current  location  of  one 
CVN  home  port  at  Naval  Station 
(NAVSTA)  Everett  in  order  to  increase 
efficiency  of  support  infrastructure, 
maintenance,  and  repair  capabilities,  to 
reduce  costs,  and  to  enhance  crew 
quality  of  life.  Decisions  for  facilities 
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development  need  to  be  made  as  soon 
as  possible  to  accommodate  planned 
arrival  schedules  of  the  CVNs  to  the 
Pacific  Fleet  (one  as  early  as  2001)  and 
to  gain  infrastructure  benefits  prior  to 
upcoming  ship  maintenance  periods 
(commencing  in  1999). 

There  are  three  major  U.S.  areas  of 
Navy  concentration  in  the  Pacific:  San 
Diego,  CA  comple.x;  Puget  Sound.  WA 
complex:  and  Pearl  Harbor.  HI  complex. 
Naval  Air  Station  (NAS)  North  Island  in 
the  San  Diego  Naval  Complex  and  Puget 
Sound  Naval  Shipyard  (PSNS) 
Bremerton  and  NAV'STA  Everett  in  the 
Pacific  Northwest  are  currently 
designated  as  CVN  home  ports.  All  three 
locations  will  be  considered  as 
alternative  locations  for  the  proposed 
actions.  Although  not  currently 
designated  as  a  CVN  home  port.  Pearl 
Harbor  is  capable  of  accommodating 
deep-draft  ships  and  will  also  be 
evaluated  as  a  potential  home  port. 

The  EIS  will  analyze  the  potential 
environmental  effects  of  the  proposed 
actions  at  the  alternative  locations 
discussed  above,  including  any 
associated  facilities  development  and 
dredging,  and  other  reasonable 
alternatives  identified  during  the  public 
scoping  process.  Environmental  issues 
to  be  addressed  in  the  EIS  include: 
geology,  topography,  and  soils: 
dredging,  hydrology,  and  water  quality; 
pollution  prevention;  biologv  and 
natural  resources;  noise;  air  quality; 
land  use;  historic  and  archeological 
resources;  socioeconomics,  schools,  and 
housing;  transportation/circulation/ 
parking;  public  facilities  and  recreation; 
safety  and  environmental  health; 
aesthetics;  utilities;  and  environmental 
justice.  Issue  analysis  will  include  an 
evaluation  of  the  direct,  indirect,  short- 
term,  and  cumulative  impacts 
associated  with  the  proposed  actions. 
No  decision  to  implement  the  proposed 
actions  will  be  made  until  the  NEPA 
process  is  complete 

ADDRESSES:  The  Department  of  the  Navv 
has  initiated  a  scoping  process  for  the 
purpose  of  determining  the  scope  of 
issues  to  be  addressed  and  for 
identifying  significant  issues  relative  to 
these  proposed  actions.  Public  meetings 
to  receive  oral  comments  from  the 
public  will  be  held  in  the  four  primary 
areas  of  consideration  (San  Diego,  CA; 
Bremerton.  WA;  Everett.  \VA;  and 
Honolulu.  HI).  The  dates  and  locations 
of  these  meetings  are  as  follows: 
Bremerton.  WA:  February  3,  1997.  7:00 
pro,  Bremerton  High  School.  1500  13th 
Street.  Bremerton.  WA;  Everett.  WA: 
February  4.  1997,  7  00  pm.  Snohomish 
County  Administration/Courthouse 
Building.  3000  Rockefeller.  Everett.  WA; 


Pearl  Harbor.  HI:  February  6,  1997,  7:00 
pm.  Leeward  Community  College,  96- 
045  Ala  Ike  Street.  PearlCity,  HI; 
Coronado.  CA:  February  10.  1997.  7:00 
pm,  Village  Hall.  Village  Elementary 
School.  600  6th  Street.  Coronado.  CA. 
These  meetings  will  also  be  announced 
in  local  area  newspapers.  Navy 
representatives  will  be  available  at  the 
scoping  meetings  to  receive  comments 
from  the  public  regarding  issues  of 
concern.  A  brief  presentation  describing 
the  proposed  actions  and  the  NEPA 
process  will  precede  a  request  for  public 
comments.  It  is  important  that  federal, 
state,  and  local  agencies,  as  well  as 
interested  organizations  and 
individuals,  take  this  opportunity  to 
identify  environmental  concerns  that 
they  feel  should  be  addressed  during  the 
preparation  of  the  EIS.  Oral  comments 
will  be  limited  to  three  minutes. 
Agencies  and  the  public  are  invited  and 
encouraged  to  provide  written 
comments  in  addition  to,  or  in  lieu  of, 
oral  comments  at  the  public  meetings. 
To  be  most  helpful,  scoping  comments 
should  clearly  describe  specific  issues 
or  topics  that  the  commenter  believes 
the  EIS  should  address.  Written 
comments  or  questions  regarding  the 
scoping  process  and/or  the  EIS  should 
be  postmarked  no  later  than  February 
28,  1997  and  sent  to  the  following 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Muslin  (Code  03PL).  Southwest 
Division,  Naval  Facilities  Engineering 
Command.  1220  Pacific  Highway,  San 
Diego,  CA  92132-5190;  telephone  (619) 
532-3403. 

Dated:  January  13.  1997. 

D.  E.  Koenig, 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

|FR  Doc.  97-1112  Filed  l-lS-97;  8:45  am) 

BILUMG  COOE  381ft-FF-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
January  22.  1997.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
pubhc  and  scheduled  to  begin  at  1:00 
p.m.  in  the  Goddard  Conference  Room 
of  the  Commission's  offices  at  25  State 
Pohce  Drive.  West  Trenton.  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
10:00  a.m.  at  the  same  location  and  will 


include  presentations  on  the  CIS  and 
Commission  Web  Site,  U.S.  Geological 
Survey's  National  Water  Quality 
Assessment  Program  for  the  Delaware 
River  Basin  and  a  review  of  Basin 
States'  policies  on  discharges  to 
intermittent  streams. 

In  addition  to  the  subjects  listed 
below  which  are  scheduled  for  public 
hearing  at  the  business  meeting,  the 
Commission  will  also  address  the 
following  matters:  Minutes  of  the 
December  11.  1996  business  meeting; 
announcements;  General  Counsel's 
report;  report  on  Basin  hydrologic 
conditions;  a  resolution  to  adopt  the 
1996-1997  Water  Resources  Program 
and  public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Current  Expense  and  Capital  Budgets. 
A  proposed  current  expense  budget  for 
the  fiscal  year  beginning  July  1,  1997.  in 
the  aggregate  amount  of  $3,445,500  and 
a  capital  budget  (Water  Supply  Storage 
Facilities  Fund)  reflecting  revenues  of 
$2,187,500  and  expenditures  and 
transfers  of  $2,074,500.  Copies  of  the 
current  expense  and  capital  budget  are 
available  from  the  Commission  on 
request  by  contacting  Richard  C.  Gore. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of  the 
Compact 

1.  Manetas  Farms,  Inc.  D-81~40 
RENEWAL  3.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  46.5  million 
gallons  (mg)/30  days  of  water  to  the 
applicant's  agricultural  irrigation  system 
from  Pond  Nos.  1,  2  and  3.  Commission 
approval  on  June  19,  1991  was  Umited 
to  five  years.  The  appUcant  requests  that 
the  total  withdrawal  from  all  ponds 
remain  limited  to  46.5  mg/30  days.  The 
project  is  located  in  Fairfield  Towmship, 
Cumberland  County,  New  Jersey. 

2.  C  S  Water  and  Sewer  Associates  D- 
87-96  CP  RENEWAL.  An  application  for 
the  renewal  of  a  ground  water 
withdrawal  project  to  supply  up  to  4.88 
mg/30  days  of  water  to  the  applicant's 
distribution  system  from  Well  Nos.  1,  4 
and  5.  Commission  approval  on  April 
26,  1989  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  4.88  mg/30  days.  The  project 
is  located  in  Lackawaxen  Township, 
Pike  County,  Pennsylvania. 

3.  Stockton  Water  Company  D-95-51 
CP.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  1.5  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
new  Well  No.  5,  and  to  Hmit  the 
withdrawal  from  all  wells  to  6  mg/30 
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days.  The  project  is  located  in  Stockton 
Borough,  Hunterdon  County,  New 
Jersey. 

4.  Allied  Signal,  Inc.  0-96-20.  A 
project  to  expand  the  Rohm  &  Haas 
Frankford  Plant  barge  dock,  operated  by 
AlliedSignal,  Inc.,  on  the  Delaware 
River  near  the  Bridesburg  area  in  the 
City  of  Philadelphia,  Permsylvania.  The 
project  entails  new  dredging  of 
approximately  0.44  acres  adjacent  to  the 
existing  barge  berth  to  enable 
simultaneous  mooring  of  two  barges. 

5.  P  6-  S  Development  Company  D- 
96-40.  A  project  to  construct  a  30,000 
gallon  per  day  sewage  treatment  plant 
(STP)  to  replace  an  existing 
malfunctioning  septic  system.  The  STP 
will  continue  to  serve  The  Village 
Center  at  Hamlin,  a  commercial 
complex  located  along  State  Route  590 
approximately  one  mile  west  of  the 
State  Route  191  intersection  in  Salem 
TowTiship,  Wayne  County, 
Pennsylvania.  The  STP  will  provide 
secondary  biological  treatment  with  the 
sequencing  batch  reactor  activated 
sludge  process  as  well  as  tertiary 
filtration,  chlorine  disinfection  and 
dechlorination  prior  to  discharge  to  an 
unnamed  tributary  of  the  West  Branch 
Wallenpaupack  Creek  in  Salem 
TowTiship,  Wayne  Coimty, 
Pennsylviuiia. 

6.  PECO  Energy  Company  D-96-63.  A 
project  to  continue  operation  of  the 
existing  United  States  Steel  (USS) 
Fairless  Works  Powerhouse  and  transfer 
the  ovmership  to  PECO  Energy 
Company.  PECO  proposes  to  operate  the 
two  steam  turbines  at  up  to  78 
megawatts  of  electrical  capacity  to 
provide  electric  energy  to  its  regional 
service  center  (which  in  turn  can  serve 
the  Pennsylvania-Maryland-New  Jersey 
Interconnection  Grid).  The  steam  energy 
voU  continue  to  be  used  by  the  USS 
steel  fabrication  facilities.  PECO  will 
divert  up  to  4,641  mg/30  days  (154.7 
mgd)  of  water  via  the  existing  USS 
withdrawal  facilities  on  the  Delaware 
River,  primarily  for  use  as  cooling 
water:  however,  USS  will  continue  to 
OUT!  and  operate  the  intake  facilities. 
The  existing  coohng  water  discharge  to 
the  Delaware  River,  just  downstream  of 
the  intake,  will  be  operated  under  the 
responsibility  of  PECO.  The  project  is 
located  adjacent  to  the  Delaware  River 
in  Falls  Township,  Bucks  County, 
Pennsylvania,  just  upstream  of  the 
Newbold  Island  area. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 


are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  January  7.  1997. 
Anne  M.  Zamonski, 
Acting  Secretary. 

(FR  Doc,  97-1055  Filed  1-15-97;  8:45  am] 
BILLING  CODE  «360-01-P 


DEPARTMErfT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Piu-suant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
[Public  Law  92-463,  86  Stat,  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Hanford  Site. 

DATES:  Thursday,  February  6,  1997:  9:00 
a.m.-5:00  p.m.  Friday,  February  7,  1997: 
8:30  a.m. -4:00  p.m. 
ADDRESS:  Cavanaughs  at  Columbia 
Center,  1101  N.  Columbia  Center 
Boulevard,  Kennewick,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Yerxa.  Public  Participation  Coordinator, 
Department  of  Energy  Richland 
Operations  Office,  P.O.  Box  550, 
Richland,  WA,  99352. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

February  Meeting  Topics 

The  Hanford  Advisor}'  Board  will 
receive  information  on  and  discuss 
issues  related  to:  FY97  and  FV'98 
Budgets  and  approach  to  advice  on 
FY99  Budget,  Tank  Waste  Remediation, 
200  Areas  Soils  Remediation  Strategy.  N 
Springs  Shoreline  Remediation  Strategy, 
Technology  Development, 
Archeological  Resource  Protection, 
Reactors  on  the  River,  and  Institutional 
Controls.  The  Board  will  also  receive 
updates  from  various  Subcommittees, 
including  updates  on:  the  draft  Hanford 
Advisory  Board  Work  Plan,  the  National 
Equity  Dialogue,  the  FFTF  Restart 
Decision,  Plutonium  Disposition 
Decision,  and  Tri-Party  Agreement 
Negotiations. 

Public  Participation:  The  meeting  is 
open  to  the  pubhc.  Written  statements 
may  be  filed  wi\h  the  Committee  either 
before  or  after  the  meeting.  Individuals 


who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Jon  Yerxa's  office  at  the  address 
or  telephone  number  hsted  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facihtate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  pubhc 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
Minutes:  The  minutes  of  this  meeting 
will  be  available  for  pubhc  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Jon 
Yerxa.  Department  of  Energy-  Richland 
Operations  Office,  P.O.  Box  550, 
Richland,  WA  99352,  or  bv  calling  him 
at  (509)-376-9628. 

Issued  at  Washington,  DC  on  January 
13.  1997. 
Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 

Management  Officer 

[FR  Doc.  97-1090  Filed  1-15-97:  8:45  am] 

BILLMG  CODE  MSO-OI-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP-97-1 63-000] 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

January  10,  1997 

Take  notice  that  on  December  19, 
1996,  ANR  Pipeline  Company  (ANR), 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  in  Docket  No. 
CP9 7-1 63-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  .^ct  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
and  operate  an  intercormection  between 
ANR  and  Central  Louisiana  Electric 
Company  (CLECO),  in  St,  Mary's  Parish, 
Louisiana.  ANR  makes  such  request 
under  its  blanket  certificate  issued  in 
Docket  No,  CP82-480-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

ANR  states  that  the  proposed 
interconnection  will  consist  of  a  gas 
chromatograph.  associated  electronic 
measurement  facilities,  and  a  10-inch 
tap  on  ANR's  existing  30-inch  pipeline. 
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It  is  indicated  that  the  maximum 
capacity  of  the  proposed 
interconnection  will  be  125  MMcf  per 
da\.  ANR  avers  that  it  will  provide 
deliveries  to  CLECO  at  the  proposed 
interconnection  under  its  Rate  Schedule 
ITS.  It  is  stated  that  the  volumes  to  be 
delivered  to  CLECO  will  he  within  the 
certificated  entitlements  of  CLECO,  and 
the  volumes  will  not  impact  ANR's  gas 
supply  situation.  ANR  further  states  that 
deliveries  of  natural  gas  at  the  proposed 
interconnection  can  be  made  without 
detriment  or  disadvantage  to  any 
existing  customer. 

ANR  estimates  the  total  cost  of  the 
facilities  will  be  approximately 
S156.000  and  that  CLECO  will' partially 
reimbursed  .ANR  for  those  cost. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
,385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  MA  (IH  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  .\(:t. 
Linwood  A.  Watson.  ]r.. 
Acting  Secretary. 
IFRDoc.  9^-1045  Filed  1-15-97:  8:45  ami 

BILUNG  CODE  6717-Ot-M 


[Docket  No.  ER96-3096-000] 

Idaho  Power  Company;  Notice  of  Filing 

lanuarv-  10.  1997 

Take  notice  that  on  November  29, 
1996,  Idaho  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  21,  1997  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

jFR  Doc.  97-1047  Filed  1-15-97;  8:45  ami 

BILLING  CODE  6717-01-M 

(Docket  No.  ER96-3093-O00,  et  a!.] 

Montana  Power  Company,  et  a!.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  9, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Montana  Power  Company 

[Docket  No.  ER96-3093-0001 

Take  notice  that  on  January  2,  1997. 
Montana  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  January  23.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Village  of  Belmont  City  of  Juneau, 
City  of  Plymouth,  C^ity  of  Reedsburg, 
City  of  Sheboygan  Falls,  and  City  of 
Wisconsin  Rapids,  Wisconsin 

[Docket  No.  EL97-19-000I 

Take  notice  that  on  December  20, 
1996,  the  Village  of  Belmont,  City  of 
Juneau,  City  of  Plymouth,  City  of 
Reedsburg.  City  of  Sheboygan  Falls,  and 
City  of  Wisconsin  Rapids,  Wisconsin 
(the  Wisconsin  Municipals)  filed  a 
complaint  under  Section  206  of  the 
Federal  Power  Act  against  Wisconsin 
Power  and  Light  Company  (WP&L).  In 
the  complaint  the  Wisconsin 
Municipals  challenged  the  term  and  rate 
provisions  of  the  ten-year  "evergreen" 
contracts  between  them  and  Wisconsin 
Power  and  Light  Company  and  request 
a  rate  reduction  of  approximately  23%, 
or  $5  million  annually,  (jr  that  the 
contracts  be  terminated.  The  Wisconsin 
Municipals  also  ask  the  FERC  to  set  a 
refund  effective  date  under  Section  206 
of  the  Act,  60  days  after  the  filing  of  the 
complaint. 

Comment  date:  Febniarv  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
compliant  shall  be  due  on  or  before 
February  10,  1997 

3.  NESI  Power  Marketing.  Inc. 

IDocket  No.  ER97-84 1-000] 

Take  notice  that  on  January  7.  1997, 
NESI  Power  Marketing.  Inc.  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 


Comment  date:  January  23,  1997,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  Interstate  Power  Company 

iDocket  No.  ER97-92fi-O00| 

Take  notice  that  on  December  24. 
1996.  Interstate  Power  Company 
(Interstate),  submitted  for  filing  a  new 
"Power  Sales  Tariff  PS-1"  (Tariff).  The 
Tariff  is  intended  to  provide  Interstate 
with  greater  flexibility  to  engage  in 
transactions  for  capacity  and  energy  at 
cost-based  rates. 

Copies  of  this  filing  have  been  served 
on:  Iowa  Utilities  Board,  Illinois 
Commerce  Commission,  Minnesota 
Public  Utilities  Commission. 

Comment  date:  January  23,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Interstate  Power  Company 

iDocket  No.  ER97-927-OOOJ 

Take  notice  that  on  December  24, 
1996,  Interstate  Power  Company 
(Interstate),  submitted  for  filing 
modifications  to  the  following 
interconnection  agreements: 
Commonwealth  Edison  Company,  Rate 

Schedule  No.  69 
Corn  Belt  Power  Corporation,  Rate 

Schedule  No.  82 
The  proposed  modifications  are 
intended  to  terminate  Interstate's  right 
to  make  energy  and  power  sale  under 
each  of  the  agreements. 

Copies  of  this  filing  have  been  served 
on  each  of  the  parties  to  the  above- 
referenced  agreements  and  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  Minnesota  Public 
Utilities  Commission. 

Comment  date:  January  23.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Cinergy  Services.  Inc. 

IDocket  No.  ER97-928-OO0I 

Take  notice  that  on  December  24. 
1996.  Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Wisconsin  Electric  Power  Company. 

Cinergy  and  Wisconsin  Electric  Power 
Company  are  requesting  an  effective 
date  of  December  15,  1996. 

Comment  date:  January  23,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

7.  Cinergy  Services,  Inc. 

[Docket  No  ER97-g29-000| 

Take  notice  that  on  December  24, 
1996,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
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under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
WiUiams  Energy  Services  Company. 

Cinergy  and  Williams  Energy  Services 
Company  are  requesting  an  effective 
date  of  December  1,  1996. 

Comment  date:  January  23.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Cinergy  Services,  Inc. 

[Docket  No.  ER97-930-0001 

Take  notice  that  on  December  24, 
1996,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  December  1,  1996 
between  Cinergv,  CG&E.  PSI  and 
NIPSCO  Energy  Services,  Inc.  (NESI). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  NESI. 

1.  Exhibit  A— Power  Sales  by  NESI 

2.  Exhibit  B — Power  Sales  by  Cinergy 
Cinergy  and  NESI  have  requested  an 

effective  date  of  December  23.  1996. 

Copies  of  the  filing  were  served  on 
NIPSCO  Energy  Services,  Inc.,  the 
Kentucky  Public  Service  Commission, 
the  Pubhc  Utilities  Commission  of  Ohio 
and  the  Indiana  UtiUty  Regulatory 
Commission. 

Comment  date:  January  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-931-0001 

Take  notice  that  on  December  26, 
1996,  Northeast  UtiUties  Service 
Company  (NUSCO),  tendered  for  filing, 
a  Service  Agreement  with  Freeport 
Electric,  Freeport,  NY,  under  the  NU 
System  Companies'  Sale  for  Resale 
Tariff  No.  7.  Market-Based  Rates. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Freeport  Electric, 
Freeport,  NY. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  January  1, 
1997, 

Comment  date:  January  23,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Arizona  Public  Service  Company 

[Docket  No.  ER97-932-000| 

Take  notice  that  on  December  26, 
1996,  Arizona  Public  Service  Company 
(APS),  tendered  for  fifing  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  to  the 
Aquila  Power  Corporation  (Aquila) 
under  APS'  Open  Access  Transmission 
Tariff  filed  in  Compliance  with  FERC 
Order  No.  888. 


A  copy  of  this  filing  has  been  served 
on  Aquila  and  the  Arizona  Corporation 
Commission. 

Comment  date:  January  23.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Alabama  Power  Company 

[Docket  .No.  ER97-934-OOOJ 

Take  notice  that  on  December  27. 
1996.  Alabama  Power  Company  (APCo), 
tendered  for  filing  a  petition  for  waiver 
of  Commission's  fuel  adjustment  clause 
regulations  to  permit  the  recovery  from 
its  full  and  partial  requirements 
wholesale  customers  of  an  appropriate 
share  of  the  cost  associated  with  the 
buyout  of  4.45  million  tons  of  coal  over 
the  period  January  1,  1997  through 
December  31,  2000  under  two  contracts 
with  Drummond  Company,  Inc.  APCo 
states  that  its  purchase  of  replacement 
coal  at  more  favorable  prices  will 
produce  cumulative  savings  to  its 
customers  in  excess  of  the  buyout  costs 
that  it  proposes  to  recover  as  fuel  costs 
through  the  fuel  cost  recovery 
mechanisms  applicable  to  these 
customers.  The  waiver  is  proposed  to  be 
made  effective  January  1.  1997. 

Comment  date-  January  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Green  Mountain  Power  Corporation 

(Docket  No.  ER97-935-OOOI 

Take  notice  that  on  December  27, 
1996,  Green  Mountain  Power 
Corporation  (GMP),  tendered  for  fifing 
an  Amendment  dated  as  of  September  1, 
1996  to  a  Power  Sales  Agreement 
between  GMP  and  the  Electric 
Department  of  the  Village  of  Northfield, 
Vermont  (Northfield).  GMP  states  it 
purchases  electricity  from  Northfield 
under  the  Power  Sales  .'Agreement,  and 
that  the  Amendment  modifies  the 
manner  in  which  an  adjustment  factor 
relating  to  compensation  due  to 
Northfield  for  energy  delivered  to  GMP 
is  administered.  GMP  has  proposed  to 
make  the  Amendment  effective  as  of 
September  1,  1996.  concurrently  with 
the  commencement  of  the  current 
contract  year. 

Comment  date:  January  23.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Boston  Edison  Company 

(Docket  No.  ER97-936-000) 

Take  notice  that  on  December  27, 
1996.  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  letter 
agreement  between  Boston  Edison  and 
Cambridge  Electric  Light  Company 
(CELj  The  tendered  letter  agreement 
extends  the  terms  and  conditions  of  the 


Substation  402  Agreement  to  and 
including  March  31 ,  1997.  The 
Substation  402  Agreement  is  designated 
as  Boston  Edison's  FERC  Rate  Schedule 
No.  149.  Boston  F  dison  requests  an 
effective  date  of  December  31.  1996. 

Comment  date:  ]anuar\-  23.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Delmarva  Power  &  Light  Company 

[Docket  No  ER97-937-0O01 

Take  notice  that  on  December  27, 
1996.  Delmarva  Power  &  Light  Company 
(Delmar\'a),  tendered  for  fifing  in  the 
above-captioned  docket  nine  notices  of 
termination  of  bimdled  economy  energy 
coordination  agreements  with  Atlantic 
City  Electric  Company.  Northeast 
Utifities  System.  Long  Island  Lighting 
Company.  New  York  State  Electric  & 
Gas  Corporation,  PECO  Energy.  Orange 
and  Rockland  Utilities,  Inc., 
Consolidated  Edison  Company  of  New 
York,  Old  Dominion  Electric 
Cooperative  and  the  City  of  Dover. 
Delaware,  and  one  notice  of  termination 
of  Schedule  A  of  Delmarva's  rate 
schedule  with  LG&E  Power  Marketing, 
Inc.  Delmarva  seeks  waiver  of  notice  to 
permit  these  notices  of  termination  to 
become  effective  on  Januan,  26.  1997,  in 
accordance  with  the  contract  terms. 

Comment  date:  Januan,-  23.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Virginia  Electric  and  Power  Co.  and 
Potomac  Electric  Power  Co. 

[Dockel  No,  ER97-938-000J 

Take  notice  that  on  December  27, 
1996,  Virginia  Electric  and  Power 
Company  (Virginia  Power)  and  Potomac 
Electric  Power  Company  (Pepco). 
tendered  for  filing  a  Notice  of 
Cancellation  of  certain  Rate  Schedules 
under  the  Intercornection  Agreement 
between  Potomac  electric  Power 
Company  and  Virginia  Electric  and 
Power  Company,  dated  May  25.  1983 
(Pepco  Rate  Schedule  FERC  No.  35  and 
Virginia  Power  Rate  Schedule  FERC  No 
20),  Virginia  Power  and  CP&L  have 
requested  an  effective  date  of  December 
31.  1996  for  the  amendments 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date.  January  23.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Virginia  Electric  and  Power 
Company 

iDocket  No   EK9r-93»-000) 

Take  notice  that  on  December  27," 
1996,  Virginia  Electric  and  Power 
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Company  (Virginia  Power),  tendered  for 
filing  a  Notice  of  Cancellation  of  certain 
Rate  Schedules  under  the 
Intercoiuiection  Agreement  between 
Appalachian  Power  Company  and 
Virginia  Electric  and  Power  Company, 
dated  February  1.  1948  (APCO  Rate 
Schedule  FPC  No.  16  and  Virginia 
Power  Rate  Schedule  FPC  No.  7). 
Virginia  Power  also  filed  a  Certificate  of 
Concurrence  e.xecuted  by  American 
Electric  Power  Services  (AEP) 
consenting  and  assenting  to  these 
cancellations  on  behalf  of  APCO. 
Virginia  Power  has  requested  an 
effective  date  of  December  31.  1996  for 
the  cancellations. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission  and  Mr.  D.W. 
Bethel,  Manager — Intercormection 
Agreements,  American  Electric  Power 
Services. 

Conunent  date:  January  23. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Montana-Dakota  Utilities  Co.,  a 
division  of  MDU  Resources  Group.  Inc. 

[Docket  No.  ER97-94O-0OOI 

Take  notice  that  on  December  27. 
1996.  Montana-Dakota  Utilities  Co..  a 
division  of  MDU  resources  Group.  Inc., 
(Montana-Dakota),  tendered  an 
agreement  dated  January  27.  1983  with 
Capital  Electric  Cooperative,  Inc.  and 
two  supplements  to  such  agreement. 
Montana-Dakota  requests  that  the 
Commission  disclaim  jurisdiction  over 
the  agreement  and  such  supplements. 
Montana-Dakota  requests,  further,  if  the 
Commission  will  not  disclaim 
jurisdiction,  that  the  Commission  accept 
the  agreement  and  such  supplements  for 
filing  in  accordance  with  Federal  Power 
Act  §  205  and  waive  the  notice 
requirement  to  permit  the  agreement 
and  such  two  supplements  to  be 
effective  in  accordance  with  the  intent 
of  the  contracting  parties. 

Comment  date:  January'  23.  1997.  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

18.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-941-000| 

Take  notice  that  on  December  27, 
1996,  Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Toledo  Edison  Company. 

Cinergy  and  Toledo  Edison  Company 
are  requesting  an  effective  date  of 
December  15.  1996. 


Comment  da/e.- January  23.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cinergy  Services,  Inc. 

[Docket  No.  ER97-942-0OO1 

Take  notice  that  on  December  27. 
199B,  Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff} 
entered  into  between  Cinergv  and 
Cleveland  Electric  Illuminating 
Company. 

Cinergy  and  Cleveland  Electric 
Illuminating  Company  are  requesting  an 
effective  date  of  December  15,  1996. 

Comment  date:  January  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Carolina  Power  &  Light  Company 

[Docket  No.  ER97-943-0001 

Take  notice  that  on  December  27, 
1996,  Carolina  Power  &  Light  Company 
(CP&L).  tendered  for  filing  separate 
Service  Agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  executed 
between  CP&L  and  the  following 
Ehgible  Transmission  customers:  Koch 
Power  Services,  Inc.;  Williams  Energy 
Services  Company;  lUC  Power  Services; 
and  Heartland  Energy  Ser\'ices,  Inc.;  and 
Service  Agreements  for  Short-Term 
Firm  Point-to-Point  Transmission 
Service  with  lUC  Power  Services  and 
Heartland  Energy  Services,  Inc.  Service 
to  each  Eligible  Customer  will  be  in 
accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  January  23,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Carolina  Power  &  Light  Company 

(Docket  No.  ER97-944-0001 

Take  notice  that  on  December  27. 
1996.  Carolina  Power  &  Light  Company 
(Carolina),  tendered  for  filing  an 
executed  Service  Agreement  between 
Carohna  and  the  following  Eligible 
Entities:  Florida  Power  Corporation. 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company. 
Duquesne  Light  Company,  and  WPS 
Energy  Ser\'ices,  Inc.  (ESI)  Service  to 
each  Eligible  Entity  will  be  in 
accordance  with  the  terms  and 
conditions  of  Carolina's  Tariff  No.  1  for 
Sales  of  Capacity  and  Energy. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 


and  the  South  Carolina  Public  Service 
Commission. 

Comment  date.- January  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Ohio  Power  Company 

[Docket  No.  ER97-945-OO01 

Take  notice  that  on  December  27, 
1996.  Ohio  Power  Company  (OPC). 
tendered  for  filing  with  the  Commission 
a  Facilities.  Operations  Maintenance 
and  Repair  Agreement  dated  December 
12,  1996,  between  OPC.  and  South 
Central  Power  Company  (SCP).  SCP  is 
an  Ohio  electricity  cooperative  and  a 
member  of  Buckeye  Power,  Inc. 

SCP  has  requested  OPC  provide  a  new 
138-Kv  delivery  point  pursuant  to 
provisions  of  the  Power  Delivery 
Agreement  between  Columbus  Southern 
Power  Company,  Buckeye  Power,  Inc.. 
The  Cincinnati  Gas  &  Electric  Company, 
The  Dayton  Power  and  Light  Company. 
Monongahela  Power  Company.  OPC  and 
Toledo  Edison  Com.pany,  dated  January 
1,  1968.  OPC  requests  an  effective  date 
of  December  12,  1996  for  the  tendered 
agreements. 

OPC  states  that  copies  of  its  filing 
were  served  upon  the  South  Central 
Power  Company,  Buckeye  Power,  Inc. 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  January  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Western  Resources,  Inc. 

[Docket  No.  ER97-946-0O01 

Take  notice  that  on  December  27, 
1996,  Western  Resources,  Inc.  tendered 
for  filing.  Supplement  Nos.  3  and  13  to 
Rate  Schedule  FPC  No.  83.  the 
Agreement  for  Interchange  of  Power  and 
Interconnected  Operation  between  The 
Empire  District  Electric  Company  and 
Kansas  Gas  and  Electric  Company 
(KGE).  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Empire 
District  Electric  Company,  the  Kansas 
Corporation  Commission,  and  the 
Missouri  Public  Service  Commission. 

Comment  date:  January  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Detroit  Edison  Company 

[Docket  Nos.  ES97-18-000  and  ES97-18- 
001) 

Take  notice  that  on  December  16. 
1996,  Detroit  Edison  Company  (Detroit 
Edison)  filed  an  application,  as 
amended,'  under  §  204  of  the  Federal 
Power  Act,  seeking  authorization  to 


'  The  amendment  was  filed  on  December  24, 
1996. 
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issue,  from  time  to  time,  on  or  before 
May  31,  1999,  short-term  debt  and 
promissory  notes  with  maturities  of  not 
more  than  two  years,  all  in  an  aggregate 
principal  amount  of  not  more  than  $1 
billion  outstanding  at  any  one  time. 

Also,  Detroit  Edison  requests 
exemption  from  the  Commission's 
competitive  bidding  and  negotiated 
placement  regulations  for  the  issuance 
of  the  promissory  notes  with  maturities 
of  in  excess  of  one  year  from  the  date 
of  issuance. 

Comment  date:  February  7.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Hoosier  Energy  Rural  Electric 
Cooperative 

[Docket  No.  NJ97-5-0001 

Take  notice  that  on  January  3,  1997, 
Hoosier  Energy  Rural  Electric 
Cooperative  (Hoosier  Energy)  submitted 
for  filing  an  Open  Access  Tariff  and  a 
request  for  declaratory  order  which 
would  find  that  Hoosier  Energy's 
Transmission  Tariff  meets  the  Federal 
Energy  Regulator^'  Commission's 
(Commission's)  comparability  standards 
and  is  therefore  an  acceptable 
reciprocity  tariff  pursuant  to  the 
provisions  of  Order  No.  888. 

Comment  date:  February  3.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  U.S.  Department  of  Energy 
Bonneville  Power  Administration 

(Docket  No.  NI97-3-OO01 

Take  notice  that  the  Bonneville  Power 
Administration  (BPA)  on  December  20, 
1996,  tendered  two  filings  for 
Commission  review  of  BPA's  open 
access  transmission  terms  and 
conditions,  and  associated  rates.  These 
transmission  terms  and  conditions,  and 
their  associated  rates  are  the  result  of  a 
settlement  among  most  parties  to  the 
BPA  administrative  proceedings  that 
preceded  adoption  of  such  terms  and 
conditions,  and  rates. 

First,  BPA  tendered  for  filing  its 
Network  Integration  and  Point-to-Point 
transmission  tariff  terms  and  conditions 
with  a  Petition  for  Declaratory  Order 
that  the  terms  and  conditions  meet  or 
exceed  the  Commission's  open  access 
policies,  and  are  consistent  with  the 
reciprocity  compliance  principles  of  the 
Commission's  final  rule  on  non- 
discriminatory open  access  transmission 
service. 

Second,  BPA  tendered  for  filing  its 
rates  associated  with  such  tariff  terms 
and  conditions  with  a  Petition  for 
Declaratory  Order  that  such  rates  satisf\' 
the  standards  applicable  to  BPA 
pursuant  to  Section  212(i)(l)  of  the 


Federal  Power  Act.  BPA  previously  filed 
these  rates  on  July  26,  1996,  in  its 
request  for  confirmation  and  approval  of 
its  general  wholesale  power  and 
transmission  rates  under  the  standards 
of  the  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act  in 
Docket  Nos.  EF96-201 1-000  and  EF96- 
2021-000.  Interim  approval  of  such 
rates  was  granted  by  the  Commission  on 
September  25,  1996. 

BPA  requests  review  of  the  followmg 
rates  associated  with  its  Network 
Integration  and  Point  to  Point 
transmission  tariffs  for  conformance 
with  the  standards  appficable  to  BPA 
under  the  Federal  Power  Act;  NT-96 
Network  Integration  Transmission  Rate: 
PTP-96  Point-to-Point  Firm 
Transmission  Rate;  RNF-96  Reser\-ed 
Nonfirm  Transmission  Rate:  ET-96 
Energy  Transmission:  IS-96  Southern 
Intertie  Transmission,  IM-96  Montana 
Intertie  Transmission  Rate;  AF-96 
Advance  Funding  Rate;  UFT-96  Use-of- 
Facilities  Transmission  Rate:  APS-96 
Ancillary  Products  and  Services  Rate: 
and  BPA's  General  Rate  Schedule 
Provisions. 

Comment  date:  Februar>'  3.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  inter\-ene  or  protest  with  the 
Federal  Energy  Regulator)'  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection. 
Linwood  A.  Watson,  )r., 
Acting  Secretary- 

|FR  Doc.  97-1044  Filed  1-15-97;  8:45  ami 
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[Docket  No.  ER97-947-O00,  et  al.] 

South  Carolina  Electric  &  Gas 
Company,  et  al.  Electric  Rate  and 
Corporate  Regulation  Filings 

)anuar\  10.  1997 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER97-947-000) 

Take  notice  that  on  December  27. 
1996,  South  Carolina  Electric  &  Gas 
Company  (SCE&G),  submitted  a  service 
agreement  establishing  PanEnergy 
Trading  &  Marketing  Ser\-ices,  L.L.C. 
(PanEnergy)  as  a  customer  under  the 
terms  of  SCE&G's  Negotiated  Market 
Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
August  21,  1996.  .Accordingly.  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  ser\ed  upon  PanEnerg\'  and 
the  South  Carolina  Public  Ser\'ice 
Commission 

Comment  date:  January  24,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Oklahoma  Gas  and  Electric  Company 

[Docket  No   ER97-948-O001 

Take  notice  that  on  December  27. 
1996.  Oklahoma  Gas  and  Electric 
Company  (OG&E),  tendered  for  filing 
ser\ice  agreements  for  parties  to  take 
ser\ice  under  its  open  access  tariff 

Copies  of  this  filing  have  been  ser\'ed 
on  each  of  the  affected  parties,  the 
Oklahoma  Corporation  Commission  and 
the  Arkansas  Public  Service 
Commission. 

Comment  date:  January  24.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PECO  Energy  Company 

[Docket  No   ER97-949-OO01 

Take  notice  that  on  December  27, 
1996.  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
December  16,  1996  with  Coral  Power. 
L.L.C.  (COR.AL)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  5 
(Tariff)  The  Service  .Agreement  adds 
COR,AL  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  16,  1996.  for  the  Service 
.Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  COR.AL  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  lanuary  24.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PECO  Energy  Company 

[Docket  No,  ER97-95O-(X)0i 

Take  notice  that  on  December  27, 
1996.  PECO  Energy  Company  (PECO), 
filed  a  .Service  Agreement  dated 
December  5.  1996  with  .Alabama  Power 
Company.  Cjoorgia  Power  Company, 
Gulf  Power  Company.  Mississippi 
Power  Company,  and  Savannah  Electric 
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and  Power  Company  (collectively. 
Southern  Companies)  and  Southern 
Company  Services,  Inc.  (SCS)  as  agent 
for  Southern  Companies  (Southern 
Companies  and  SCS)  under  PECO's 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  4  (Tariff).  The  Service 
Agreement  adds  Southern  Companies 
and  SCS  as  a  customer  under  the  Tariff. 

PECO  requests  an  efTective  date  of 
December  5,  1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supphed  to  Southern 
Companies  and  SCS  and  to  the 
Pennsylvania  PubHc  Utility 
Commission. 

Comment  date.- January  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER97-95l-0OO| 

Take  notice  that  on  December  27. 
1996,  Public  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
an  agreement  to  provide  non-firm 
transmission  service  to  Virginia  Electric 
and  Power  Company,  pursuant  to 
PSE&G's  Open  Access  Transmission 
Tariff  presently  on  file  with  the 
Commission  in  Docket  No.  OA96-80- 
000. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
December  26,  1996. 

Comment  date:  January  24.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-952-0001 

Take  notice  that  on  December  27, 
1996,  Northeast  Utilities  Service 
Company  (NUSCO),  tendered  for  filing, 
a  Service  Agreement  with  Montaup 
Electric  Company  (Montaup)  under  the 
NU  System  Companies'  Svstem  Power 
Sales/Exchange  Tariff  No.' 6.  NUSCO 
requested  deferral  of  Commission  action 
on  the  filing  until  NUSCO  made  its 
filing  for  functional  unbundling  of 
services  under  the  Tariff  pursuant  to  the 
Commission's  Order  No.  888. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Montaup. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  December 
1.  1996. 

Comment  date:  Januarv  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PECO  Energy  Company 

iDcxket  No  ER97-953-000! 

Take  notice  that  on  December  27. 
1996,  PECO  Energy  Company  (PECO) 


filed  a  Service  Agreement  dated 
December  5,  1996  with  Plum  Street 
Energy  Marketing  (Plum  Street)  under 
PECO's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  4  (Tariff).  The 
Service  Agreement  adds  Plum  Street  as 
a  customer  under  the  Thriff 

PECO  requests  an  effective  date  of 
December  5,  1996,  for  the  Service 
.Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Plum  Street  and 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  Januar>'  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER97-954-OOOJ 

Take  notice  that  on  Etecember  27, 
1996,  PubUc  Service  Company  of  New 
Mexico  Transmission  Development  and 
Contracts  (PNM  Transmission)  tendered 
for  filing  the  Service  Agreement  for 
Firm  Point-to-Point  Transmission 
Service  and  Ancillary-  Service  (Service 
Agreement)  between  PNM  Transmission 
and  the  PNM  International  Business 
Development  (PNM  Business 
Development)  executed  November  1, 
1996. 

PNM  Transmission  requests  the 
Commission  to  permit  the  PNM 
business  Development  to  begin 
receiving  services  under  the  Service 
Agreement  as  of  January  1,  1997. 

Copies  of  this  notice  have  been 
mailed  to  PNM  Business  Development 
and  the  New  Mexico  Public  Utility 
Commission. 

Comment  date:  January  24,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  States  Power  Company 

IDocket  No.  ER97-955-0001 

Take  notice  that  on  December  27. 
1996.  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
an  Agreement  dated  December  9,  1996, 
between  NSP  and  the  City  of  Shakopee 
(City).  In  a  previous  agreement  dated 
June  11,  1996,  between  the  two  parties. 
City  agreed  to  continue  paying  NSP  the 
current  wholesale  distrilDution 
substation  rate  of  $0.47/kW-month  until 
December  31.  1996.  Since  the  June  11, 
1996,  agreement  has  terminated,  this 
new  Agreement  has  been  executed  to 
continue  the  current  wholesale 
distribution  substation  rate  of  S0.47/kVV- 
month  until  March  31.  1997. 

NSP  request  the  Agreement  be 
accepted  for  filing  effective  December 
30,  1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 


order  for  the  Agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Company 

[Docket  No.  ER97-613-000J 

Take  notice  that  on  December  20, 
1996.  New  England  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  January  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fihng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  )r.. 
Acting  Secretary 
[FR  Doc.  97-1046  Filed  1-15-97;  8:45  ami 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-567&-8] 

Indian  Bend  Wash— South  Superfund 
Site;  Proposed  Notice  of 
Administrative  Settlement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Notice:  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liabihty 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.E.  9600  et  seq.. 
notice  is  hereby  given  that  a  proposed 
Prospective  Purchaser  Agreement 
associated  with  the  Indian  Bend  Wash- 
South  Superfund  Site  was  executed  by 
the  United  States  Environmental 
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Protection  Agency  ("EPA)")  on 
November  20,  1996.  The  proposed 
Prospective  Purchaser  Agreement  would 
resolve  certain  potential  claims  of  the 
United  States  under  sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606  and 
9607,  and  Section  7003  of  the  Sohd 
Waste  Disposal  Act,  as  amended,  42 
U.S.C.  6973,  against  JPI  Texas 
Development,  Inc.  (the  "Piu-chaser"). 
The  Purchaser  plans  to  acquire  a  26.9 
acre  parcel  located  within  the  Indian 
Bend  Wash — South  Superfund  Site  in 
Arizona  for  the  purposes  of  building 
and  operating  a  500-unit  student 
dormitory  near  Arizona  State  University 
in  Tempe.  The  proposed  settlement 
would  require  the  F*urchaser  to  pay  EPA 
a  one-time  payment  of  $75,000. 

For  thirty  (30)  calendar  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement.  If  requested  prior  to  the 
expiration  of  this  public  comment 
period,  EPA  will  provide  an  opportunity 
for  a  public  meeting  in  the  affected  area. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

DATES:  Comments  must  be  submitted  on 
or  before  February  18, 1997. 

ADDRESSES:  The  proposed  Prospective 
Piirchaser  Agreement  and  additional 
background  dociunentation  relating  to 
the  settlement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105.  The 
document  can  be  accessed  through  the 
Internet  on  EPA  Region  9's  Website 
located  at:  http://www.epa.gov/ 
region09/waste/brown/ppa.html.  A 
copy  of  the  proposed  settlement  may 
also  be  obtained  from  William  Keener, 
Assistant  Regional  Counsel  (ORC-3), 
OfBce  of  Regional  Counsel,  U.S.  EPA 
Region  IX,  75  Hav»rthome  Street,  San 
Francisco,  CA  94105.  Comments  should 
reference  "JPI  Texas  Development,  Inc., 
Indian  Bend  Wash — South  Superfund 
Site"  and  "Docket  No.  97-01"  and 
should  be  addressed  to  WilUam  Keener 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Keener,  Assistant  Regional 
Counsel  (ORC-3).  Office  of  Regional 
Counsel,  U.S.  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105;  E-mail: 

keener.bill@epamail.epa.gov;  Phone: 
(415)  744-1356. 


Dated:  December  30. 1996. 

Dianna  Young, 

Acting  Deputy  Director.  Superfund  Division, 
U.S.  EPA.  Region  DC. 

[PR  Doc.  97-978  Filed  1-15-97;  8:45  am] 
BILUNQ  CODE  aS60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  OMB  for 
Review  and  Approval 

January  8, 1997. 

SUMMARY:  The  Federal  Communications. 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  luiless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  faiUng  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)ways  to  enhance 
the  quality,  utiUty,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Writtten  comments  should  be 
submitted  on  or  before  February  18, 
1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  writhin  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234,  1919  M 
St.,  NW.,  Washington,  EX:  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street,  NW., 
Washington,  DC  20503  or 
fain_t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 


Conway  at  202-418-0217  or  via  internet 

at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0004. 

Title:  Guidelines  for  Evaluating  the 
Environmental  Effects  of 
Radiofrequencv  Radiation  (ET  Docket 
95-62). 

Form  No:  N/A. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  124,441. 

Estimated  Time  Per  Response:  15 
minutes  -  1  hour  per  respondent. 

Total  Annual  Burden:  40.301  hours. 

Estimated  Costs  Per  Respondent.  $100 
per  respondent  conducting  Maximum 
Permissible  Exposure  Evaluations 
(approximately  1.416  respondents 
conduct  these  evaluations);  and  $5,000 
per  respondent  conducting  Specific 
Absorption  Rate  (SAR)  Evaluations 
(approximately  145  respondents 
conduct  these  evaluations). 

Needs  and  Uses:  The  National 
Environmental  Policy  Act  of  1969 
(NEPA)  reuires  agencies  of  the  Federal 
Government  to  evaluate  the  effects  of 
their  actions  on  the  quality  of  the 
human  environment.  To  meet  its 
responsibilities  under  NEPA,  the 
Commission  adopted  RF  exposure 
guideUnes  for  evaluating  potential 
environmental  effects  of  RF  radiation 
from  FCC-regulated  faciUites.  The 
guidelines  reflect  more  recent  scientific 
studies  of  the  biological  effects  of  RF 
radiation.  The  use  of  these  guidelines 
vnll  help  ensiue  that  FCC-regulatef 
facilities  comply  with  the  latest 
standards.  The  collections  of 
environmental  informat  required  by 
Section  1.1307  of  the  rules  w\l\  be  used 
the  Commission  to  determine  whether 
the  enviromnental  evaluation  is 
sufficiently  complete  and. in  compliance 
with  the  Conamission  rules. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary 

[PR  Doc.  97-1099  Filed  1-15-97;  8:45  am] 

MLUNQ  CODE  S712-01-F 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  li/leetlng 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:00  p.m.  on  Friday,  January  10,  1997, 
the  Board  of  Directors  of  the  Federal 


2368 


Federal  Register  /  Vol.  62.  No.  11   /  Thursday.  January  16.  1997  /  Notices 


[>posit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  supervisory 
activities. 

In  c:alling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove.  Jr., 
seconded  by  Director  Joseph  H.  Neeiv 
(Appointive),  concurred  bv  Director 
Eugene  A.  Ludvvig  (Comptroller  of  the 
Currency).  Director  Nicolas  P.  Retsinas 
(Director.  Office  of  Thrift  Supervision), 
and  Chairman  RJcki  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  he 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(fi).  (cj(8), 
and  (c)(9)(A)(ii),  of  the  "Government  in 
the  Sunshine  At:f  {5  U.S.C.  552b  (c)(6). 
(c)(8).  and  (c)(q)(A)iii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street.  N.W..  Washington.  D.C. 

Dated:  January  13.  1997. 
Feiiercil  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 
(FR  D<x    97-1143  Filed  1-14-97;  10:28  am) 
BILUNG  COO€  671«-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holduig  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  .Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  hol.Jing  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  appli(.ations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  One.e  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Crovernors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)J.  If  the 
proposal  also  involves  the  acquisition  of 


a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience. 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  must  be  accompanied  bv  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  anv 
questions  of  fact  that  are  in  dispute. 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  2. 
1997. 

.'\.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  I,.  Grandstrand. 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  G.B.  Financial  Services,  Inc.. 
Greenbush.  Minnesota:  to  merge  with 
Border  Bancshares.  Inc..  Greenbush. 
Minnesota,  and  thereby  indirectly 
acquire  Border  State  Bank.  Roseau. 
Minnesota.  Subsequent  to  the  proposed 
merger,  G.B.  Financial  Services,  Inc. 
will  change  its  name  to  Border 
Bancshares.  Inc. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Intro  Financial  Corporation,  Cyde. 
Kansas:  to  acquire  100  percent  of  the 
voting  shares  of  Farmers  State 
Bancshares  of  Sabetha.  Inc.,  Sabetha, 
Kansas,  and  thereby  indirectly  acquire 
Farmers  State  Bank.  Sabetha,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  10,  1997. 
lennifer ).  Johnson, 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  97-1059  Filed  1-15-97;  8.45  am] 

BILLING  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-25] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comiments  to  CDC.  Desk  Officer:  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235: 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

The  following  requests  have  been 
submitted  for  review  since  the  last 
publication  date  on  December  11,  1996. 

Proposed  Projects 

1.  Surveillance  and  Evaluation  of 
Blood  Donors  Positive  for  Human 
Immunodeficiency  Virus  (HIV) 
Antibody  or  HIV  Antigen  (0920-0329)— 
Reinstatement — In  1987,  the  President 
directed  the  Department  of  Health  and 
Human  Services  (DHHS)  to  determine 
the  nationwide  incidence  of,  to  predict 
the  future  of.  and  to  determine  the 
extent  to  which  human 
immunodehciency  virus  (HIV)  is 
present  in  various  segments  of  our 
population.  In  response.  CDC  formed  an 
epidemiologic  team  to  summarize 
existing  information.  An  extensive 
review  of  published  and  unpublished 
data  led  to  the  conclusion  that  even 
though  there  is  information  suggesting  a 
very  large  number  of  Americans  were 
infected,  there  was  no  substitute  for 
carefully  and  scientifically  obtained 
incidence  and  prevalence  data.  The 
need  to  monitor  HIV  seroprevalence 
e.xisted  on  the  national  and  at  the  state 
and  local  levels  for  public  health 
management:  targeting  and  evaluating 
prevention  programs,  planning  future 
health  care  needs  and  determining 
health  policy.  ' 

On  a  national  basis.  HIV 
seroprevalence  projects  in  1987 
consisted  of  monitoring  the  HIV  status 
of:  civilian  applicants  for  military 
service:  blood  donors,  including  follow- 
up  risk  factor  evaluation  in 
seropositives:  and  Job  Corps  entrants. 
HIV  prevalence  was  studied  in  settings 
of  special  public  health  interest 
including  selected  colleges  and  prisons. 


7.1 7n 
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among  health  care  workers  in  hospital 
emergency  rooms  and  among  Native 
Americans  and  homeless  persons.  Other 
national  data  sources  were  examined, 
such  as  cohort  studies  of  groups  at  risk, 
including  homosexual  and  bisexual  men 
and  rv  drug  users,  providing 
information  on  knowledge  of  AIDS  and 
risk  behaviors,  changes  in  behavior,  and 
incidence  of  HIV  infection. 

In  1987,  0MB  approved  the  "Family 
of  HIV  Seroprevalence  Surveys"  (0920- 
0232).  These  surveys  included  seven 
seroprevalence  surveys  which  involved 
interaction  with  individuals  (non- 
blinded  surveys).  One  of  these  surveys 
was  the  surveillance  and  evaluation  of 
blood  donors  positive  for  Human 
Immunodeficiency  Virus  (HIV) 
Antibody. 

In  1993,  OMB  again  approved  for  3 
years  the  surveillance  and  evaluation  of 
blood  donors  who  test  positive  for 
Human  Immunodeficiency  Virus  (HIV) 
Antibody  and  their  needle-sharing  and 
sexual  partners  (0920-03 2'9).  This 
request  is  for  an  additional  3-year 
approval.  The  total  annual  burden  is 
172. 


Respondents 


Blood  donors 

(intef- 

views)  

BkxxJ  donors 

(refuse 

interview) 


Number 
of  re- 
spond- 
ents 


Number 
of  re- 
sponses/ 
respond- 
ent 


160 


120 


Average 
txjrden/ 

re- 
sponse 

(in 
hours) 


1.0 


0.1 


2.  A  CLIA  Comprehension  Survey  and 
Information  Program  for  Physicians — 
New — The  purpose  of  this  contract  is  to 
enable  the  Centers  for  Disease  Control 
and  Prevention  (CDC)  to  assess  the 
depth  and  accuracy  of  the  knowledge 
base  of  clinicians  regarding  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (CLIA  '88)  regulations  as  they 
relate  to  physicians'  office  laboratories 
(POLs),  and  to  provide  specific 
information  and  training  to  practitioners 
based  on  this  assessment.  In  1990,  CDC 
was  designated  by  the  Department  of 
Health  and  Human  Services  to  assist  in 
the  implementation  of  CLIA  '88;  this 
project  is  a  direct  response  to  that 
mandate. 

Through  contact  with  the  laboratorv 
and  physician  communities,  CDC  has 
become  aware  of  gaps  in  information 
and  understanding  about  the  CLLA  '88 
regulations,  especially  as  they  relate  to 
physicians"  office  laboratories. 
Misconceptions  regarding  the  CLIA  '88 
regulations  in  the  community  may  be 


impeding  successful  implementation  of 
the  regulations  and  causing  unnecessary 
and  inappropriate  responses  in  POL 
testing  sites.  Therefore,  CDC  is 
proposing  a  survey  of  practicing 
physicians  to  assess  the  depth  and 
accuracy  of  the  knowledge  base  of 
clinicians  regarding  the  CLIA  '88 
regulations  as  they  relate  to  POLs,  and 
to  provide  specific  information  and 
training  to  practitioners  based  on  this 
assessment.  The  total  annual  burden  is 
896. 
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Number 
of  re- 
spond- 
ents 


Latxjratones 


4479 


Number 
of  re- 
sponses/ 
respond- 
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burden/ 

re- 
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(in 
hours) 


.2 


3.  Development  and  Implementation 
of  a  Comprehensive  Evaluation  for 
Project  DIRECT  (Diabetes  Intervention; 
Reaching  and  Educating  Communities 
Together) — New — Diabetes  mellitus  is 
more  prevalent  among  African- 
Americans  than  whites,  and  African- 
Americans  with  diabetes  are  more  likely 
to  suffer  its  devastating  complications. 
Compared  to  whites,  African-Americans 
are  more  likely  to  develop  blindness 
and  end-stage  renal  disease  and  are 
more  Ukely  to  have  amputations.  In 
addition,  cardiovascular  risk  factors  are 
more  prevalent  among  African- 
Americans  than  whites  and  African- 
Americans  are  more  likely  to  die  with 
diabetes  than  are  whites.  In  response  to 
this  disparity,  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  has 
launched  a  large-scale  community 
intervention  trial  knovsTi  as  Project 
DIRECT  (Diabetes  Intervention: 
Reaching  and  Educating  Communities 
Together).  Based  in  Raleigh,  North 
Carolina,  and  sponsored  by  CDC's 
Division  of  Diabetes  Translatici,  Project 
DIRECT  will  serve  as  a  model  for 
multilevel  community-based  diabetes 
prevention  and  control  programs  for 
urban  African-Americans.         • 

This  evaluation  will  determine  the 
effect  of  (1)  diabetes  care;  (2)  outreach, 
and  (3)  health  promotion  interventions 
in  the  targeted  community  and  compare 
this  effect  to  a  control  community.  The 
intervention  activities  focus  on  the 
African-American  population  of  a 
geographically  defined  area  of  southeast 
Raleigh,  North  Carolina.  The  control 
community  is  Greensboro,  North 
Carolina.  The  populations  consist 
primarily  of  African-Americans.  Health 
care  providers  will  be  identified  and 
solicited  from  practicing  physicians  in 
Raleigh  and  Greensboro. 


The  survey  will  be  conducted  in  four 
phases.  Phase  1  will  randomly  identify 
and  solicit  participation  from  household 
members  with  and  without  diabetes 
from  the  control  and  intervention 
communities.  In  Phase  II,  participants 
with  and  without  diabetes  will  be 
randomly  selected  and  administered  the 
survey  questiormaire  upon  granting 
informed  consent.  During  Phase  III. 
persons  with  diab  'tes  will  undergo  a 
brief  physical  exam  that  will  consist  of 
physical  measures  for  height,  weight, 
blood  pressure,  and  body  mass  index.  In 
addition,  collection  of  a  venous  blood 
sample  and  urine  sample  will  be 
performed.  In  Phase  fV.  interviewers 
will  administer  a  questionnaire  to 
primar\-  care  physicians  about  their 
knowledge,  attitude  and  practice 
patterns  for  caring  for  persons  with 
diabetes.  This  study  will  undergo 
Institutional  Review  Board  reviews  and 
comply  with  human  subject  assurances 
in  accordance  with  federal  regulations. 
The  total  aimual  burden  is  3,148. 
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0.75 

Dated.  Ianuar>-  10.  1997 
VVilma  G.  Johnson. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC;. 
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[Announcement  71 3] 

National  Institute  for  Occupational 
Safety  and  Health;  Fatality  Surveillance 
and  Field  Investigations  at  the  State 
Level  Using  the  NIOSH  Fatality 
Assessment  and  Control  Evaluation 
lyiodel 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  cooperate. e  agreements  to 
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build  State  capacity  for  conducting 
traumatic  occupational  fatalitv 
surveillance,  investigation,  and 
intervention  activities  through  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  Fatahty 
Assessment  and  Control  Evaluation 
(FACE)  Model. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  hfe.  This  announcement 
is  related  to  the  priority  areas  of 
Occupational  Safety  and  Health,  and 
Surveillance  and  Data  Systems.  (To 
order  a  copy  of  Healthy  People  2000,  see 
the  section  Where  To  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
section  20(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C. 
669(a))  and  sections  301  (42  U  S.C.  241) 
and  317  (42  U.S.C.  247b)  of  the  Public 
Health  Service  .^ct.  as  amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  PubUc  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  State 
Departments  of  Health.  Departments  of 
Labor,  Departments  of  Industry,  etc., 
located  within  any  State  or  territory  of 
the  United  States,  Program  activities, 
however,  may  not  be  carried  out  bv 
departmental  divisions  that  are 
responsible  for  enforcement  of 
occupational  safety  and  health 
standards.  Awards  will  be  limited  to 
those  organizations  that  can  exercise 
public  health  authority  for  intervention 
into  occupational  safety  and  health 
problems.  Only  one  application  per 
State  will  be  accepted  under  this 
announcement. 

Availability  of  Funds 

Approximately  $315,615  will  be 
available  in  FY  1997  to  fund  three  to 
four  awards.  It  is  expected  that  the 
awards  will  range  from  S60.000  to 
$100,000  with  an  average  award  of 
$80,000.  Individual  awards  may  vary  by 
State,  and  will  be  based  upon  the  scope 
and  nature  of  traumatic  occupational 
fatalities  documented  by  the 


respondent,  and  upon  proposed 
personnel,  administrative,  and 
associated  costs.  The  awards  will  be 
made  on  or  about  May  30,  1997,  with 
12-month  budget  periods  within  project 
periods  of  up  to  5  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  determined  on  the 
basis  of  satisfactory  progress  and  the 
availability  of  funds. 

Background 

Traumatic  occupational  fatalities 
represent  a  public  health  problem  of 
significant  proportion.  Based  on  data 
from  the  National  Traumatic 
Occupational  Fatalities  (NTOF) 
surveillance  system,  nearly  6500 
workers  die  each  year  in  the  U.S.  from 
traumatic  injuries  sustained  in  the 
workplace.  The  four  highest  risk 
industries  for  fatal  injury  are:  mining, 
construction,  transportation/ 
communication/public  utilities,  and 
agriculture/  forestry/fishing.  Each  of 
these  industrial  sectors  has  a  traumatic 
fatality  rate  that  is  at  least  twice  the 
overall  civilian  workforce  rate  of  7.0 
deaths  per  100,000  workers.  The  leading 
causes  of  death  for  all  industries  are 
motor  vehicles,  machinery,  homicide, 
fails,  and  electrocutions.  These 
categories  account  for  nearly  60  percent 
of  the  occupational  fatalities  each  year. 
In  order  to  adequately  develop  and 
implement  intervention  strategies  aimed 
at  reducing  fatal  injuries  in  the 
workplace,  more  specific  data 
pertaining  to  the  interaction  of  the 
worker,  the  work  environment,  and 
work  processes  are  needed. 

Purpose 

The  purpose  of  funding  these 
cooperative  agreements  is  to  expand  the 
State-based  FACE  project  and 
significantly  strengthen  the 
occupational  public  health 
infrastructure.  This  will  be 
accomplished  by  integrating  resources 
for  occupational  safety  and  health 
research  Ind  public  health  prevention 
programs  at  the  State  and  local  levels. 
The  ultimate  goal  of  the  project  is  to 
reduce  traumatic  occupational  fatalities 
within  the  States. 

Over  the  past  eight  years,  State-level 
personnel  have  shown  that  the  NIOSH 
FACE  model  for  investigation  of 
occupational  fatalities  can  be 
successfully  implemented  in  the  States. 
The  most  immediate  products  of  the 
State-level  FACE  programs  have  been 
accurate  and  timely  surveillance 
systems  for  detecting  traumatic 
occupational  fatalities  occurring  within 
the  State,  fatahty  investigations 


identifying  causal  factors,  and 
recommendations  for  prevention 
strategies.  This  program  will  permit 
awardees  to  efficiently  integrate 
resources  for  prevention  of  occupational 
fatalities  at  the  State  and  local  level. 
Additionally.  States  will  be  encouraged 
to  target  occupational  traumatic  injury 
research  and  prevention  programs  based 
on  specific  State  priority  areas.  FACE 
data  will  be  shared  with  all  award 
recipients. 

Tne  specific  objectives  for  this 
cooperative  agreement  are  as  follows: 

1.  Develop  a  timely,  comprehensive, 
multiple-source  State-level  surveillance 
system  for  identifying  and  recording 
basic  epidemiologic  data  on  all 
traumatic  occupational  fatalities 
occurring  within  the  State. 

2.  Conduct  on-site  investigations  of 
specific  traumatic  occupational  fatalities 
using  the  NIOSH  FACE  investigative 
model. 

3.  Through  case  investigations, 
identify  factors  common  to  selected 
types  of  traumatic  occupational 
fatalities  leading  to  development  and 
prioritization  of  prevention  strategies. 

4.  Develop  ana  disseminate 
prevention  recommendations  to  reduce 
the  risk  of  fatal  occupational  injuries 
within  the  State. 

5.  Develop  and  implement  prevention 
strategies  and  projects  for  reducing  State 
incidence  of  traumatic  occupational 
injuries  and  fatalities. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC/NIOSH  will  be  responsible  for  the 
activities  under  B.  (CDC/NIOSH 
Activities): 


A.  Recipient  Activities 

1.  Develop  a  comprehensive  multiple- 
source.  State-level  surveillance  system 
for  prompt  identification  and  reporting 
of  epidemiologic  data  on  all  traumatic 
occupational  fatalities  occurring  in  the 
State. 

2.  Conduct  in-depth  site 
investigations  of  targeted  occupational 
fatahties  as  determined  by  NIOSH. 
Currently,  falls  from  elevations  and 
machinery-related  incidents  are  targeted 
fatality  types.  These  are  among  the 
leading  causes  of  work-place  fatalities, 
as  identified  by  national  surveillance 
systems;  however,  they  may  change  over 
the  term  of  the  agreement.  Greatest 
emphasis  must  be  placed  on  the 
determined  targets;  however.  States  may 
choose,  in  cooperation  with  NIOSH,  to 
conduct  in-depth  investigations  of  other 
fatality  types  identified. 
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3.  In  specified  format,  develop  and 
submit  to  NIOSH  a  narrative  report  of 
each  in-depth  fatality  investigation 
which  describes  the  fatal  incident  and 
includes  recommendations  for 
preventing  future  similar  occurrences. 

4.  Submit  first  reports  of  fatalities. 
investigative  narrative  reports,  and 
supplementary  investigative  data 
electronicallv'to  NIOSH  through  CDC's 
WONDER/PC  system. 

5.  Evaluate  surveillance  data  and 
investigative  findings  to  identih' 
specific  worker  populations  to  which 
prevention  programs  should  be 
addressed.  ' 

6.  Identify  entities  such  as  employers, 
unions,  and  trade  associations  that  can 
effect  change  in  the  workplace. 

7.  Communicate  recommended 
preventions  to  those  who  can  affect 
change  in  the  workplace  and  to  those  at 
risk  through  targeted  dissemination. 

8.  Prepare  and  submit  periodic  status 
reports  of  activities  in  designated  format 
and  an  annual  report  that  summarizes 
the  activities  and  progress  made  bv  the 
State  toward  meeting  the  objectives  for 
the  State  FACE  program. 

9.  Participate  in  annual  NIOSH- 
conducted  FACE  project  workshop/ 
conference  in  Morgantown.  West 
Virginia,  or  other  selected  site. 

B.  CDC/MOSH  Activities 

1.  Provide  formats  for  data  reporting 
forms,  coding  formats,  computer 
software,  and  State  personnel  traming 
for  electronic  transmission  of  FACE 
surveillance  and  investigative  data  to 
the  NIOSH  data  base. 

2.  Provide  assistance  to  awardee  staff 
in  establishing  traumatic  occupational 
fatality  notification  networks. 

3.  Provide  initial  training  in 
procedures  and  subsequent  technical 
assistance  for  conducting  on-site  fatality 
investigations  using  the  FACE 
investigative  methodology  (including 
the  use  of  FACE  investigative  data 
collection  instruments). 

4.  Provide  assistance  in  identifying 
sentinel  events  resulting  from  industrial 
applications  of  new  and  emerging 
technologies. 

5.  Provide  technical  assistance  in  the 
dissemination  of  summary  reports  and 
other  published  findings  to  State  and 
local  health  and  labor  officials, 
voluntary  health  groups,  workers, 
unions,  employers  and  professional 
organizations. 


'  .\  Framework  for  As.isessing  the  Effectiveness  of 
Disease  and  Injury  Prevention.  Morbidity  and 
Mortality  Weekly  Report  (MMWR).  March  27,  1»92'' 
Vol.41 'In.  The  MMWR  can  be  accessed  through 
World-Wide  Web  (http://www.cdc.gov/ep>o/nunwr 
nunwr.html). 


6.  Provide  technical  assistance  in 
identifying  and  evaluating  effective 
intervention  strategies. 

7  CDC  will  provide  funds  to  purchase 
one  IBM-compatible.  Pentium-based 
personal  computer,  printer, 
telecommunications  equipment,  and 
needed  software  for  use  on  appropriate 
activities  related  to  this  cooperative 
agreement,  if  necessary. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  a 
progress  and  Financial  Status  Report 
(FSR)  are  required  no  later  than  90  davs 
after  the  end  of  each  budget  period.  A 
final  progress  report  and  FSR  are  due  no 
later  than  90  days  after  the  end  oi  the 
proiec:t  period.  Monthly  electronically 
transmitted  CDC  WONDER/PC  FACE 
status  reports  are  due  to  NIOSH  no  later 
than  the  lOth  of  the  following  month. 
All  other  reports  are  submitted  to  the 
Grants  Management  Branch.  CDC 

Application 

;   Prvappliration  Letter  nf  Intent 
Although  not  a  prerequisite  of 
application,  a  non-binding  letter-of- 
intent  to  apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Branch,  CDC.  (See  ".Application 
Submission  and  Deadline"  Section  for 
the  address.)  It  should  be  postmarked  no 
later  than  February  15.  1997  The  letter 
should  identify  the  announcement 
number,  name  of  principal  investigator, 
and  specify  the  priority  area  to  be 
addressed  by  the  proposed  project.  The 
letter-of-intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

2.  Application  Content 

A.  Abstract 

A  one  page,  singled-spaced.  typed 
abstract  mu.st  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  grant  program, 
project  title,  organization,  n-^me  and 
address,  project  director  anu  telephone 
number.  This  abstract  shouid  be 
included  in  the  APPLICATION 
CONTENT  Section  of  the  application, 
under  INTRODUCTION.  This  abstract  is 
not  in  lieu  of  (but  in  addition  to)  the 
INTRODUCTION  Section. 

B.  Narrative 

The  narrative  of  the  application 
should: 

1   Document  the  applicant's 
understanding  of  the  objectives  of  the 
project  and  the  proposed  agreement. 


2.  Describe  the  scope  and  nature  of 
occupational  fatalities  in  the  applicant's 
State. 

3.  Describe  the  applicant's  ability  to 
provide  qualified  and  appropriate  staff 
and  other  resources  necessary  to 
implement  the  project.  This  may  be 
supported  by  documentation  of  the 
applicants  experience  in  conducting 
similar  researcn  efforts,  including 
surveillance  activities. 

4.  Describe  an  implementation  plan 
and  provide  a  proposed  schedule  for 
accomplishing  each  of  the  activities  to 
be  carried  out  in  this  project  including 
the  implementation  of  the  surveillance, 
field  investigations,  dissemination,  and 
prevention  com   onents.  and  a  method 
for  evaluating  tl  e  accomplishments. 

5.  Provide  the  names,  qualifications, 
and  time  allocations  of  the  principal 
investigator,  professional  staff  to  be 
assigned  to  this  project;  the  support  staff 
available  for  performance  of  this  proiect; 
and  the  facilities,  space,  and  equipment 
available  for  per  ormance  of  this  project. 

fi  Provide  a  detailed  description  of 
the  proposed  first  year  activities,  as  well 
as  a  brief  description  of  future  year 
activities. 

7.  Not  exceed  20  double-spaced 

typewritten  pages  exclusive  of  budget 
and  biographical  information  and 
addenda.  Information  that  should  be 
part  of  the  narrative  will  not  be  accepted 
if  placed  in  the  appendices. 

C.  Budget 

Completed  budget  forms  should  be 

placed  at  the  bei^''nning  of  the 
application.  The  applicant  should 
provide  a  detailed  budget,  with 
accompanying  justification  of  all 
operating  expenses,  that  is  consistent 
with  the  stated  objectives  and  planned 
activities  of  the  project.  CDC  mav  not 
approve  or  fund  all  proposed  activities. 
.Applicants  should  be  precise  about  the 
program  purpose  of  each  budget  item, 
providing  anticipated  costs  for 
personnel,  travel  (including  travel 
expenses  for  annual  NIOSH-conducted 
FACE  project  workshop-  conference  in 
Morgantown.  West  Virginia,  or  other 
selected  site),  communications,  postage, 
equipment  (see  Item  7  under  CDC/ 
NIOSH  .Activities),  supplies,  etc.,  and  all 
sources  of  funds  to  njeet  those  needs. 
Forcontrarts  described  within  the 
appli(ation  budget,  if  known,  applicants 
should  name  the  contractor:  describe 
the  seryice(s)  to  be  performed;  provide 
an  itemized  breakdown  and  justification 
for  the  estimated  (  osts  of  the  contract: 
the  kinds  of  organizations  or  parties  to 
be  selected:  the  period  of  performance: 
and  the  method  of  selection.  Budget 
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narrative  pages  showing,  in  detail,  how 
funds  in  each  object  class  will  be  spent 
should  be  placed  directly  behind  form 
424A.  Do  not  put  these  pages  in  the 
body  of  the  application. 

The  application  pages  must  be  clearly 
numbered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included.  Please  begin  each  section  of 
the  application  on  a  new  page  The 
original  and  each  copy  of  the 
application  set  must  be  submitted 
IINSTAPLED  and  UNBOL'ND.  All 
material  must  be  typewritten  (obserying 
same  type  size  throughout  the 
application),  double  spaced  on  R'/^"  by 
11"  paper  with  at  least  1"  margins. 
heading  and  footers,  and  printed  on  one 
side  only.  All  graphics,  maps,  oyerlays, 
etc..  should  be  in  black  and  white  and 
meet  the  above  criteria 

3.  Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  ,Slfil-l  (0MB 
Number  0937-0189}  must  be  submitted 
to  Ron  Van  Duyne.  Grants  Management 
Officer,  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Mailstop  E-13,  25.S  East  Paces 
Ferry  Road,  NE.,  Room  300.  Atlanta.  GA 
30305,  on  or  before  March  21,  1997. 

Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either; 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (The 
applicants  must  request  a  legihlv  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  I'.S.  Postal 
Ser\ice.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications  .Applications  that 
do  not  meet  the  criteria  in  1  (a)  or  l.(b) 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
and  will  be  returned  to  the  applicants. 

Evaluation  Criteria 

Evaluation  of  the  applications  will  be 
based  on  the  following  criteria; 

1   Ability  to  communicate  the  scope 
and  nature  of  traumatic  occupational 
fatalities  in  the  State  as  evidenced  by 
the  quality  of  the  narrative  and 
documented  research  and  experience. 
(10%) 

2.  The  qualifications  and  time 
commitment  of  proposed  project  staff 
(principal  investigator,  field  investigator 
(if  already  identified],  administrative 
and  technical  support  staff)  [30%— 
Total) 


a.  The  existence  of  or  potential  for 
acquiring  expertise  in  investigation  of 
occupational  fatalities.  There  should  be 
a  full-time  field  investigator  dedicated 
to  the  project.  (15%) 

b.  The  existence  of  or  potential  for 
acquiring  safety  expertise  relevant  to 
formulation  of  injury  prevention 
strategies.  (15%) 

3.  Applicant's  collaborative 
relationships  with  various  relevant  State 
or  territorial  agencies  or  organizations  in 
addressing  the  problem  of  traumatic 
occupational  fatality  surveillance, 
investigation,  and  intervention. (30% — 
Total) 

a.  The  existence  of  or  potential  for 
establishment  of  a  multiple-source 
network  for  identification  and  reporting 
of  traumatic  occupational  fatalities. 
(1.5%) 

b.  The  existence  of  or  potential  for 
establishment  of  relationships  with 
public  safety  departments,  safety 
compliance  agencies,  and  other  entities 
that  can  provide  background  and 
supplementary  data  relating  to  specific 
fatality  cases.  (15%) 

4.  Dienionstrated  ability  to 
communicate  recommended 
preventions  to  those  at  risk  through 
targeted  dissemination.  (25%) 

5.  Additional  personnel/facilities/ 
equipment  already  in  place  that  can 
contribute  to  successful  implementation 
of  the  project.  (5%) 

6.  Human  Subjects  (Not  Scored) 
Whether  or  not  exempt  from  the 

DHHS  regulations,  are  procedures 
adequate  for  protection  of  human 
subjects?  Recommendations  on  the 
adequacy  of  protections  include;  (1) 
protections  appear  adequate,  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  (2)  protections  appear  adequate, 
but  there  are  comments  regarding  the 
protocol,  (3)  protections  appear 
inadequate  and  the  Objective  Review- 
Group  has  concerns  related  to  human 
subjects,  or  (4)  disapproval  of  the 
application  is  recommended  because 
the  research  risks  are  sufficiently 
serious  and  protection  against  the  risks 
are  inadequate  as  to  make  the  entire 
application  unacceptable. 

7.  Budget  Justification  (Not  Scored) 
The  budget  will  be  evaluated  to  the 

extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  bv  Exe  utive 
Order  (E.O.)  12372.  E.O'  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 


their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on    • 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit. 

If  SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Ron  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Room 
300,  255  East  Paces  Ferry  Road.  NE., 
Atlanta,  GA  30305,  no  later  than  60  days 
after  the  application  deadline  date.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  State 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  for  this  program  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  funded  through  a  cooperative 
agreement  that  involve  collection  of 
information  from  ten  or  more 
individuals  will  be  subject  to  review 
and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulation,  45  CFR  Part  46. 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  provided  in  the  application 
kit. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
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package.  Business  management 
technical  assistance  may  be  obtained 
from 

Victoria  Sepe,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  E-13,  Room  321,  255 
East  Paces  Ferry  Road,  NE..  Atlanta,  GA. 
30305,  telephone  (404)  842-6804, 
Internet:  vxwl@opspgol.em.cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Ted  A.  Pettit, 
State  FACE  Project  Officer.  Chief. 
Trauma  Investigations  Section, 
Surveillance  and  Field  Investigations 
Branch,  Division  of  Safety  Research. 
National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Mailstop 
180P,  1095  VVillowdale  Road, 
Morgantown,  \W.  26505-2888. 
telephone  (304)  285-5972.  Internet: 
tap3@niosrl.em.cdc.gov  or  Dr.  Nancv 
Stout,  Acting  Chief,  Surveillance  and 
Field  Investigations  Branch  (at  the  same 
address),  telephone  (304)  285-5916. 

Please  refer  to  Announcement 
Number  713  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  Number  017-001-00474- 

0)  or  Healthy  People  2000  (Summary 
Report,  Stock  Number  017-001-00473- 

1)  referenced  in  the  INTRODUCTION 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  (202)  512-1800. 

Dated:  Januar\-  9.  1997. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health ,  Centers  for 
Disease  Control  and  Prevention  (CDC) 
(FR  Doc.  97-1030  Filed  1-15-97;  8:45  am] 

BILUNQ  CODE  4163-1»-P 


Food  and  Drug  Administration 
[Docket  No.  97F-0004] 

Ciba  Specialty  Chemicals  Corp.;  Filing 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS, 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba  Specialty  Chemicals  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  2-(4,6- 
diphenyl-l,3,5-triazin-2-yl)-5- 
(hexyloxy)phenol  as  a  light  stabilizer/ 


ultraviolet  (UV)  absorber  for 
polycarbonate  resins  and  polyester 
elastomers  intended  for  use  in  contact 
with  food. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  Februarv'  18.  1997 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safetv  and 
Apphed  Nutrition  (HFS-216),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202^18-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  7B4531)  has  been  filed  by 
Ciba  Specialty  Chemicals  Corp.,  540 
White  Plains  Rd.,  Tarrytown.  NY 
10591-9005.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
2-(4,6-diphenyl-l,3,5-triazin-2-yl)-5- 
(hexyloxy)phenol  as  a  light  stabiUzer/ 
UV  absorber  for  polycarbonate  resins 
complying  with  21  CFR  177.1580  and 
polyester  elastomers  complying  with  21 
CFR  177,1590  intended  for  use  in 
contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Pohcy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition   • 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  February  18. 
1997.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  m  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to.  or  comments  on,  the 
petitioner's  envirorunental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 


notice  of  availabihty  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.4n(c). 

Dated:  December  26. 1996. 
Alan  M.  Rulis, 

Director.  Office  of  Premarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition 
[FR  Doc  97-1116  Filed  1-15-97.  8,45  ami 

BILLING  CODE  4160-01-F 


l-lealth  Care  Financing  Administration 

[ORD-095-N] 

New  and  Pending  Demonstration 
Project  Proposals  Sut>mitted  Pursuant 
to  Section  1 1 15(a)  of  ttie  Social 
Security  Act:  November  1996 

AGENCY:  Health  Care  Financing 
.administration  (HCFA). 
ACTION:  Notice 

SUMMARY:  This  notice  announces  that 
during  the  month  of  November  1996.  no 
proposals,  under  the  authonty  of  section 
1115  of  the  Social  Security  Act  were 
approved,  disapproved,  or  withdrawn 
(This  notice  can  be  accessed  on  the 
Internet  at  HTTP://WWW. HCFA.GOV/ 
ORD/ORDHPl.HTML.) 
DATES:  Comments  We  will  accept 
WTitten  comments  on  these  proposals. 
We  will,  if  feasible,  acknowledge  receipt 
of  all  comments,  but  we  will  not 
provide  written  responses  to  comments. 
We  will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson.  Office  of  Research  and 
Demonstrations.  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07, 
7500  Security  Boulevard.  Baltimore.  MD 
21244-1850,' 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Anderson.  (410)  786-3996, 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Senices  (HHS) 
mav  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act.  In  exercising  her 
discretionar>'  authority,  the  Secretar> 
has  developed  a  number  of  policies  and 
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procedures  for  reviewing  proposals.  On 
September  27,  1994,  we  published  a 
notice  in  the  Federal  Register  (59  FR 
49249)  that  specified  (1)  the  principles 
that  we  ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

As  part  of  our  procedures,  we  pubUsh 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
I*roposals  submitted  in  response  to  a 
grant  soUcitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  such  grant  or  bid  is 
awarded,  so  as  to  prevent  interference 
with  the  awards  process. 

n.  Listing  of  New,  Pending,  Approved, 
Disapproved,  and  Withdrawn 
Proposals  for  the  Month  of  November 
1996 

A.  Comprehensive  Health  Reform 
Programs 

1 .  New  F*rop)Osals 

No  new  proposals  were  received 
during  the  month  of  November. 

2.  Pending,  Approved,  Disapproved, 
and  Withdrawn  Proposals 

We  did  not  approve  or  disapprove  any 
Comprehensive  Health  Reform  Programs 
during  November  nor  were  any 
proposals  withdrawn  during  that 
month.  Pending  proposals  for  the  month 
of  October  found  in  the  Federal  Register 
of  December  9,  1996,  61  FR  64914. 
remain  unchanged  with  the  exception  of 
the  following  one  new  proposal 
submitted  in  October  that  is  now 
pending. 

Demonstration  Title/State:  State  of 
Washington  Medicaid  Section  1115(a) 
Waiver  Request — Washington. 

Description:  Under  the  "State  of 
Washington  Medicaid  Section  1115(a) 
Waiver  Request,"  the  State  is  requesting 
waivers  of  the  75/25  and  lock-in 
requirements.  The  State's  intent  is  for 
the  demonstration  to  subsume  the 
current  1915(b)  Health  Options 
Program.  The  State  is  plaiuiing 
innovations  with  encounter  data, 
Medicaid  HEDIS,  and  quality  measures 
for  the  disabled  population. 


Date  Received:  October  2,  1996 
State  Contact:  Jane  Beyer,  Assistant 
Secretary.  Medical  Assistance 
Administration,  Department  of  Social 
and  Health  Services,  P.O.Box  45500, 
Olympia,  Washington  98504-5500, 
(360)  586-6513. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850.' 

B.  Other  Section  1115  Demonstration 
Proposals 

1.  New,  Pending,  Approved, 
Disapproved,  and  Withdrawn  Proposals 

We  did  not  receive  any  new  proposals 
or  approve  or  disapprove  any  Other 
Section  1115  Demonstration  Proposals 
during  the  month  of  November  nor  were 
any  proposals  withdrawn  during  that 
month.  Pending  proposals  for  the  month 
of  October  found  in  the  Federal  Register 
of  December  9,  1996,  61  FR  64914, 
remaiii  unchanged. 

Ill,  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program.  No.  93.779;  Health  Financing 
Research.  Demonstrations,  and  Experiments). 

Dated;  December  18.  1996. 

Barbara  Cooper, 

Acting  Director.  Office  of  Research  and 
Demonstrations. 

|FR  Doc.  97-1025  Filed  1-15-97;  8:45  am] 

BILUNG  CODE  412O-01-l> 


Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  35,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduc-tion  Act  of  1995. 
Public  Uw  104-13).  the  Health 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
summaries  of  proposed  projects  being 
developed  for  submission  to  0MB  under 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  information  on  the 


proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Projects 

1.  Project  To  Assess  Bi/MultiUngual 
Services  Offered  At  Selected 
Community  And  Migrant  Health 
Centers — NEW — Recognizing  the 
importance  of  language-appropriate 
services  to  full  and  effective  health  care 
provision,  the  Office  of  Minority  and 
Women's  Health  in  the  Bureau  of 
Primary  Health  Care  [BPHC],  Health 
Resources  and  Services  Administration 
[HRSA],  proposes  to  conduct  a 
voluntary  survey  to  assess  the 
composition  and  provision  of  bi/ 
multilingual  services  at  150  Commiuiity 
and  Migrant  Health  Centers  [C/MHCs] 
identified  as  likely  to  be  serving  such 
populations.  This  effort  was  developed 
so  that  information  could  be  gathered  to 
assist  the  field,  funding  agency  staff, 
and  policy  makers  in  better 
understanding  what  works,  what  does 
not,  and  barriers  and  facilitators  to 
effective  health  service  provision  for 
speakers  of  languages  other  than 
English. 

The  information  gathered  will  provide 
HRSA  with  an  information  base  upon 
which  to  build  in  making  future 
program  decisions  regarding  C/MHC 
resource  and  staffing  needs  in  order  to 
reduce  or  eliminate  the  barriers  to 
health  care  often  faced  by  non-  or 
limited-English-speaking  populations. 
The  end  result  of  the  program  will  be  to 
assist  the  funding  agency  to  help  C/ 
MHCs  and  by  extension,  other  providers 
of  health  care  for  non-  or  limited- 
English  speaking  populations,  to 
provide  appropriate  services.  An 
estimate  of  the  hour  burden  anticipated 
for  the  150  C/MHC  Directors  to  whom 
the  survey  will  be  mailed  is  shown 
below. 
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Form 


No.  of  respondents 


Bi/Multilingual  Services  Survey  [  150  C/MHC  Directors 


Responses 

per  resporxJ- 

errt 


Hours  per  re-   i  Total  frour  txjr- 
sponse  den 


2.5  hours 


375  hours 


2.  Study  on  Ethnicity/Race  of 
Subpopulations:  User/Clients  and 
Providers  in  Bureau-Supported 
Programs — NEW — National  health 
statistics  show  that  there  are 
disproportionately  high  numbers  of 
individuals  from  ethnic  minority  groups 
who  have  low  incomes  and  limited 
access  to  health  care.  In  addition,  recent 
published  studies  indicate  that  cultural 
and  linguistic  barriers  discourage  many 
minority  group  members  from  seeking 
medical  attention  from  certain  service 
providers.  For  these  reasons,  and  given 
the  fact  that  certain  diseases  and 
disorders  have  a  higher  prevalence 
within  particular  ethnic  groups,  it  is 


important  for  the  Bureau  of  Primar>' 
Health  Care  (BPHC)  to  have  full 
understanding  of  the  ethnicity  of  clients 
and  providers  at  health  centers 
supported  through  the  Community 
Health  Center  Program,  Migrant  Health 
Center  Program,  Health  Care  for  the 
Homeless,  Primary  Health  Care  in 
Public  Housing,  and  the  HIV  Health 
Center  Program.  The  ultimate  purpose 
of  this  study  is  to  examine 
subpopulation  data  on  the  service 
providers  and  users  of  these  health  care 
agencies  supported  by  BPHC 

In  the  first  stage  of  the  study, 
emphasis  will  be  on  gathering, 
organizing,  analyzing,  and  reporting  on 


ethnicity/race  data  that  are  currently 
available.  This  stage  will  be  in 
preparation  for  a  mail  sur\'ey  of  health 
centers  who  receive  BPHC  support 
(through  the  programs  listed  above)  to 
obtain  detailed  data  on  the  ethnic/racial 
composition  of  users  and  providers.  The 
mail  survey  will  also  request 
information  on  their  data  collection 
processes  for  ethnicity  and  race,  which 
will  be  used  to  guide  future  BPHC 
efforts  to  collect  race/ethnicity 
subpopulation  data,  making  maximum 
use  of  the  data  collection  and  storage 
methods  already  employed  by  BPHC 
grantees. 


Type  of  respondent 


No.  of  respondents 


Responses 
per  respond- 
ent 


^ 

Average  hours  i    Total  txirden 
per  response    '  hours 


BPHC  Grantees 800 


1 


1 


800 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  ParklawTi  Building,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  January  10,  1997. 

J.  Henry  Monies, 

Director.  Office  of  Policy  and  Information 
Coordination. 

|FR  Doc.  97-1060  Filed  1-15-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Environmental  Policy  Act 
Revised  Implementing  Procedures 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  Final  Revised 
Procedures  for  the  Fish  and  Wildlife 
Service  (Service). 

SUMMARY:  This  notice  armounces  final 
revised  procedures  for  implementing 
the  National  Environmental  Policy  Act 
(NEPA)  for  actions  implemented  by  the 
Fish  and  Wildlife  Service  in  Appendix 
1  in  the  Department  of  the  Interior's 
(Departmental)  Manual  (516  DM  6).  The 
revisions  update  the  agency's 
procedures,  originally  published  in 
1984,  based  on  changing  trends,  laws 
and  consideration  of  public  comments 
Most  importantly,  the  revisions  reflect 
new  initiatives  and  Congressional 


mandates  for  the  Service,  particularly 
involving  new  authorities  for  land 
acquisition  activities,  expansion  of  grant 
programs  and  other  private  land 
activities,  and  increased  Endangered 
Species  Act  (ESA)  permit  and  recovery- 
activities.  The  revisions  promote 
cooperating  agency  arrangements  with 
other  Federal  agencies;  early 
coordination  techniques  for 
streamlining  the  NEPA  process  with 
other  Federal  agencies,  Tribes,  the 
States,  and  the  private  sector,  and 
integrating  the  NEPA  process  with  other 
environmental  laws  and  executive 
orders. 

EFFECTIVE  DATE:  Januarv'  16.  1997 

FOR  FURTHER  INFORMATION  CONTACT:  Don 

Peterson,  Environmental  Coordinator. 
Fish  and  Wildlife  Service,  at  (703)  358- 
2183. 

SUPPLEMENTARY  INFORMATION:  The 

Senice's  existing  procedures  for 
implementing  NEP*  with  regard  to 
actions  proposed  to  be  carried  out  by 
the  Service  appear  in  Appendix  1  to 
Chapter  6,  Part  516,  of  the  Departmental 
Manual  (516  DM  6,  Appendix  1).  These 
procedures  are  consistent  with  the 
Council  on  Environmental  Quality's 
(CEQl  Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA 
(Regulations).  These  procedures 
(.Appendix  1)  were  previously  published 
in  the  Federal  Register  on  July  1.  1982 
(47  FR  28841),  and  were  incorporated 


into  the  Departmental  Manual  on  April 
30.  1984.  Proposed  revised  procedures 
were  published  in  the  Federal  Register 
on  May  1,  1996  (61  FR  19308).  for  45- 
day  public  review.  The  comment  penod 
closed  June  17.  1996 

The  final  revisions  update 
organizational  changes  in  the  Ser\ice 
(section  1.1);  p'    .ide  general  guidance 
for  NEPA  compliance  for  Service 
activities  (section  12);  update  guidance 
to  State,  local,  and  private  applicants  for 
permits  and  Federal  assistance  provided 
through  Service-administered  programs 
(section  1.3);  update  and  expand  the 
categorical  exclusions  to  reflect 
increased  responsibilities,  including  the 
implementation  of  several  new 
programs  (section  1  4);  add  a  new 
section  that  identifies  Service  actions 
normally  requiring  an  environmental 
assessment  (EA)  (section  1.5);  and  revise 
the  list  of  ma)or  actions  normally 
requiring  the  development  of  an 
environmental  impact  statement  lEIS) 
(section  1.6).  The  .Appendix  must  be 
read  in  conjunction  unth  the 
Department's  NEP.A  procedures  (516 
DM  1-6)  and  CEQs  Regulations  (40  CFR 
1500-1508)  The  Department  s  overall 
NEPA  procedures  were  published  in  the 
Federal  Register  on  April  23.  1980  (45 
FR  27541),  and  were  revised  in  49  FR 
21437,  OP  May  21.  1984. 
RESPONSE  TO  COMMENTS:  A  total  of  eight 
responses  weru  received  during  the 
public  comment  period  As  a  result  of 


E'n.la.nl      D. 
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these  comments  and  other  internal 
Service  input,  several  technical  changes 
were  made  to  refine  the  fmal  revised 
procedures.  The  following  is  the 
Service's  response  to  substantive 
conmients. 

Streamlining,  Increased  Inter-Agency 
Cooperation,  and  Early  Coordination 
To  Resolve  Issues  and  To  Integrate 
NEPA  are  Supported 

Many  commenters  supported  the 
changes,  particularly  those  efforts  to 
integrate  Service  programs,  such  as 
mtegrating  the  section  10(a)(1)(B) 
mcidental  take  process,  with  N'EPA.  We 
are  also  encouraged  by  widespread 
support  for  increasing  Service 
involvement  in  cooperative  efforts  with 
other  agencies  and  for  promoting  early 
coordination  with  Federal  agencies  and 
Tribal,  State,  and  local  governments. 
Additional  language  was  added  to 
section  1.2  to  further  encourage 
cooperative  and  early  coordination 
efforts. 

There  Should  be  Consistency  Between 
the  Service  and  the  National  Marine 
Fisheries  Service  in  Developing  NEPA 
Procedures  for  Implementing  The 
Endangered  Species  Act 

One  commenter  stated  that  therp 
should  be  consistency  between  the 
Service  and  the  National  Marine 
Fisheries  Service  (NMFS)  in  developing 
NEPA  procedures  for  implementing  the 
provisions  of  ESA.  The  Service  and 
NMFS  share  in  the  responsibility  of 
implementing  many  of  the  provisions  of 
ESA.  hi  that  regard,  the  Service  and 
NMFS  are  working  together,  to  the 
extent  practicable,  given  different 
agency  missions  and  objectives,  to  seek 
consistency  in  applying  NEPA  to  ESA 
activities. 

An  EA  Must  Be  Prepared  Prior  to 
Finalizing  the  Revisions 

One  commenter  stated  that  the 
Service  must  prepare  an  EA  prior  to 
finalizing  these  procedural  changes.  The 
final  NEP.A  procedures  are  considered 
categorically  excluded  under  an  existing 
Departmental  categorical  exclusion  (516 
DM  2,  Appendix  110).  which  applies  to 
procedures  where  the  environmental 
effects  are  too  broad,  speculative,  or 
conjectural  to  lend  themselves  to 
meaningful  analysis.  Individual  Service 
actions  are  subject  later  to  the  NEPA 
process,  pursuant  to  these  procedures, 
either  collectively  or  on  a  case-by-case 
basis. 


Regional  Directors  Should  Be 
Responsible  for  Contacting  State, 
Tribal,  and  Local  Governments  When 
Initiating  an  Action 

One  commenter  stated  that  language 
should  be  added  to  section  l.lE  to 
require  each  Regional  Director  to  be 
responsible  for  contacting  State,  Tribal, 
and  local  govenimc;its  when  initiating 
an  action.  Numerous  Service  guidance 
documents  (e.g..  30  AM  3)  already 
require  the  Service  to  coordinate  with 
the  effected  public  when  the  Service 
proposes  actions  requiring  an  EA  or  EIS. 
However,  to  strengthen  this  important 
requirement  of  the  CEQ  Regulations, 
additional  language  has  been  added  to 
section  l.lE. 

Executive  Order  12996  on 
"Management  and  General  Public  use 
of  the  National  Wildlife  Refuge  System" 
Should  be  Referenced  in  the  Procedures 

One  commenter  stated  that  the 
recently  published  Executive  Order 
12996,  signed  March  25,  1996,  entitled 
"Management  and  General  Public  Use  of 
the  National  Wildlife  Refuge  System'" 
should  be  cited  in  this  section.  We 
concur  and  have  added  appropriate 
language  to  section  1.3A(2). 

The  NEPA  Procedures  are  Confusing  as 
to  Whether  they  Apply  to  Service 
Actions  or  to  the  Service  Review  of 
Other  Agency  Activities 

One  commenter  stated  that  the 
Service's  revised  NEPA  procedures, 
particularly  section  1.3B.  are  confusing 
as  to  whether  they  apply  to  Service 
actions  or  to  the  review  of  other  Federal 
agency  activities.  We  agree  that  the 
revised  procedures  are  not  clear  on  this 
point.  These  procedures  apply  to 
Service  actions  only,  including,  but  not 
limited  to,  proposed  construction, 
changes  in  land  or  human  use,  issuance 
of  grants,  issuance  of  permits,  etc. 
Section  1.3  provides  guidance  to 
permittees  who  receive  permits,  grants, 
or  technical  assistance  on  how  to  assist 
the  Service  meet  its  requirements  under 
NEPA.  other  Federal  laws,  and  the 
executive  orders.  To  clarify  these 
procedures,  minor  language  changes 
have  been  made  in  sections  1.2  and  1.3. 
including  the  deletion  of  .section  1.3B, 
which  primarily  deals  with  the  review 
of  other  agency  environmental 
documents. 

Termmology  to  Define  Categorical 
Exclusions  is  Vague  and  Undefined  and 
Could  Result  in  Avoiding  EAs  and  EISs 

Several  commenters  suggested  that 
the  Service's  use  of  terminology  such  as 
"no  or  minor  change  ".  "negligible 
environmental  disturbance",  and 
"suitable  habitat",  for  example,  for  the 


categorical  exclusions  (section  1.4), 
should  be  further  defined.  Although  the 
use  of  this  terminology  may  at  times 
seem  vague,  to  define  limits  such  as  the 
size  of  the  structure,  extent  of  acreage 
involved,  number  of  trees  removed,  etc., 
is  generally  not  useful  as  a  NEPA 
trigger.  Predetermined  limits  of  physical 
factors  often  have  little  relationship  to 
the  actual  impact  of  the  action.  For 
example,  a  proposal  to  acquire  a  1,000- 
acre  parcel  from  a  willing  seller  as  an 
addition  to  a  national  wildlife  refuge 
with  little  or  no  changes  in  management 
may  be  categorically  excluded  because 
no  change  in  the  environmental 
conditions  is  proposed  or  would  occur; 
whereas,  the  acquisition  of  a  1,000-acre 
in-holding  which  could  terminate  a 
popular,  locally-significant  recreational 
use,  would  likely  require  the 
preparation  of  an  EA  or  EIS.  Under  the 
CEQ  Regulations,  it  is  the  level  of 
impact  or  an  established  need  to 
determine  the  level  of  impact  that 
triggers  the  preparation  of  an  EA  or  EIS. 
In  other  words.  Service  managers  make 
NEPA  decision  based  on  the  level  of 
anticipated  impact,  or  uncertainty  of  the 
impact  of  the  action,  not  merely  on  the 
physical  size  of  the  action.  Service 
decision  makers  are  given  a  reasonable 
amount  of  flexibility  to  make  these 
decisions  based  on  their  consideration 
of  relevant  biophysical  factors  that 
could  result  in  anticipated  or  possible 
impacts.  General  guidance  is  provided 
in  the  Departmental  NEPA  procedures 
(516  DM  2,  Appendix  2)  to  help  Service 
decisionmakers  determine  when 
exceptions  to  a  normally  categorically 
excluded  action  could  occur,  thus 
requiring  the  preparation  of  an  EA  or 
EIS.  Service  guidance  is  also  provided 
in  30  AM  3.9.  The  Service  will  continue 
to  rely  on  this  guidance  and  process  to 
ensure  proper  compliance  with  NEPA, 
consistent  with  CEQ's  Regulations. 

The  Service  is  Categorically  Excluding 
Actions  That  may  Require  the 
Preparation  of  an  EA  or  EIS 

Several  commenters  were  concerned 
that  when  impacts  of  actions,  normally 
categorically  excluded,  are  substantial, 
the  Service  would  not  prepare  an  EA  or 
EIS  (section  1.4).  Commenters 
mentioned  such  actions  as  the 
construction  of  new  structures  or 
improvements,  section  10  permits,  land 
acquisition,  and  fire  management.  An 
important  factor  for  determining  when 
an  action  can  fit  an  established 
categorically  exclusion  is  whether  the 
action  could  have  a  significantly  impact, 
either  individually  or  cumulatively. 
Departmental  procedures  (preamble  to 
section  1.4)  clearly  state  that  if  there  is 
an  exception  to  the  categorically 
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exclusion,  an  EA  or  EIS  must  be 
prepared.  The  Departmental  procedures 
state  that  categorically  exclusions  are 
aot  the  equivalent  of  statutory 
exemptions.  Exceptions  to  the 
categorical  exclusions  are  foimd  in  the 
Departmental  Manual  (516  DM  2, 
Appendix  2).  In  the  past,  environmental 
documents  have  been  prepared  for  the 
constrtiction  of  new  or  improved 
structures  and  for  fire-related  activities. 
These  procedures  continue  to  require 
the  preparation  of  an  EA  or  EIS,  when 
required.  To  ensure  coordination, 
comphance.  and  consistency  with  other 
affected  Federal  agencies  and  State. 
Tribal,  and  local  governments,  language 
to  this  affect  has  been  inserted  at  the 
beginning  of  section  1.4B. 

The  Service  has  no  Mechanisms  to 
Assess  the  Cumulative  Impacts  of  its 
Actions 

Several  commenters  stated  that  the 
Service  has  not  mechanism  to  assess 
cumulative  impacts  of  categoricallv 
excluded  actions  (section  1.4).  such  as 
multiple  minor  modifications  to  existing 
land  use  as  a  result  of  land  acquisition, 
section  10(a)(1)(B)  incidental  take 
permits  imder  ESA.  listings,  designation 
of  cntical  habitats,  or  recovery  plans 
and  actions.  For  land  acquisition 
actions,  categorically  excluded  activities 
must  meet  the  three  criteria  set  forth  in 
section  1.4A(4).  In  most  cases,  the  land 
acquisition  action  covers  the 
administrative  action  of  transfeiring  title 
from  an  ownner  to  the  Service.  Specific 
guidance  on  land  acquisition  and  the 
application  of  NEPA  to  land  acquisition 
actions  is  found  Service  guidance  (341 
FW  2).  The  land  acquisition  planning 
process  does  not,  nor  is  it  intended  to, 
fully  address  the  impacts  of  future 
management  decisions  for  refuge.  The 
Service  believes  that  aggregate  land 
acquisition  actions,  per  se,  when 
executed  under  the  Service's  current 
policies  and  guidelines,  are  not  causing 
significant  impacts.  The  future 
development  of  refuge  comprehensive 
management  plans  and  any  step-down 
management  plans,  however,  are  subject 
to  NEPA  compliance.  The  NEPA 
documents  prepared  pursuant  to  these 
actions  are  to  address  all  relevant 
impacts,  including  cumulative  impacts 
associated  with  the  proposed 
management  of  the  lands  and  waters. 
Specific  guidance  regarding  the 
development  of  these  plans  and  the 
application  of  NEPA  to  the  development 
of  management  plans  is  found  in  other 
Service  guidance  (602  FW  1-3). 

One  commenter  stated  that  the 
number  of  habitat  conservation  plans 
(HCP)  prepared  pursuant  to  section 
10(a)(1)(B)  of  the  ESA  contradicts  the 


Service's  assertion  that  the  impacts  of 
such  activities  would  be  minor  or 
negligible  because  of  the  total  number  of 
permits  issued  by  the  Service.  The 
commenter  combined  all  HCPs  into  a 
single  action  that  was  considered  to  be 
inevitably  "significant."  It  was  also 
implied  that  these  permits  are  being 
issued  without  reference  to  anv  legal  or 
biological  standards  that  mitigate  their 
effects.  None  of  these  assertions  are  true. 
Each  permit  application  is  evaluated  to 
determine  the  effect  on  individual 
species  or  groups  of  species  and  the 
habitat  on  which  they  depend. 
Mitigation  measures  are  then 
incorporated  into  the  HCP  and  permit, 
as  appropriate,  to  ensure  that  there  is 
not  adverse  effect  on  the  species.  In 
some  cases,  the  permit  conditio  is  may 
result  in  enhancing  the  species  Dr  its 
habitat.  The  cumulative  impacts  from 
categorically  excluded  low-effect  HCPs 
are  considered  when  the  Service 
performs  internal  section  7  (ESA) 
consultation  on  the  proposed  action, 
pursuant  to  50  CFR  402.  Under  section 
7,  the  cumulative  impacts  analysis 
mcludes  the  effects  of  future  State, 
Tribal,  local,  or  private  actions  that  are 
reasonably  certain  to  occur  in  the  action 
area.  Past  activities  that  may  affect  the 
environmental  baseline  are  also 
considered.  This  process  will  be 
described  in  the  final  Section  7 
Handbook  and  will  be  referenced  in  the 
final  Section  10  Handbook,  both  to  be 
released  in  the  near  future.  We  believe 
this  process  is  adequate  for  ensuring  the 
consideration  of  potential  cumulative 
impacts  of  multiple  low-effect  HCPs 
within  the  same  geographic  area. 

Regarding  listing  actions,  CEQ  has 
determined  that  these  actions  may  be 
exempt  from  thcT^quirements  of  NEPA. 
including  an  assessment  of  cumulative 
impacts.  This  assessment  is  based,  in 
part,  on  the  ESA  amendments  of  1982, 
which  clearly  restrict  the  information 
upon  which  the  Secretary  of  the  Interior 
may  make  listing  decisions.  Onlv 
scientific,  biological  criteria  can  be 
considered.  The  Ser\'ice  published  this 
finding  in  the  Federal  Register  on 
October  1,  1984  (49  FR  38908). 

Regarding  the  cumulative  impacts  of 
the  designation  of  critical  habitat  and 
the  development  of  recovery  plans,  the 
Service  believes  that  these  activities  do 
not  constitute  a  proposal  under  NEPA 
and,  therefore,  do  not  warrant  the 
preparation  of  an  EA  or  EIS,  including 
an  evaluation  of  cumulative  impacts. 
Implementation  of  recovery  actions, 
however,  is  subject  to  NEP,^.  including 
the  consideration  of  cumulative 
impacts,  as  appropriate.  Refer  to  other 
responses  below. 


The  use  of  Categorical  Exclusions 
Effectively  Precludes  Public 
Involvement  in  Service  Decisions 

One  commenter  stated  that  categorical 
exclusions  (section  1.4)  effectively 
preclude  public  involvement  in  Service 
decisions.  The  CEQ  Regulations  clearly 
focus  on  those  actions  with  significant 
impacts  on  the  quality  of  the  human 
environment  or  on  those  actions 
whereby  such  a  determination  must  be 
determined  (i.e..  the  EA),  from  which  a 
better  environmental  decisijon  can  be 
encouraged.  Categorical  exclusions  are 
categories  of  similar  actions  identified 
by  agencies  that  normally  do  not  require 
the  preparation  of  an  EA  or  EIS  becau.se 
the  actions  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  (40  CFR 
1508.4).  A  major  purpose  of  categorical 
exclusions  is  to  preclude  such  actions 
from  undergoing  detailed  NEPA 
examinations  or  public  review 
However,  this  does  not  preclude  the 
Service  from  involving  the  affected 
public  in  the  planning  and 
implementation  of  such  decision.  In 
some  cases,  it  is  mandator)-,  such  as  for 
recover)-  plan  development  In  other 
cases,  the  Ser\'ice  routinely  includes  the 
affected  public  in  decisions,  such  as 
land  acquisition  actions,  and  issuance  of 
special  use  permits,  where  the  actions 
are  normally  categorically  excluded. 

At  a  Minimum,  an  EA  Should  be 
Prepared  for  Land  Acquisition  Actions 

One  commenter  stated  that,  at  a 
minimum,  the  Ser\'ice  should  prepare 
an  EA  for  all  land  acquisitions  in 
cooperation  with  State.  Tribal,  and  local 
governments  (section  1.4.^(4)].  All  land 
acquisition  proposals  for  the 
establishment  or  major  expansion  of 
national  wildlife  refuges  are  completed 
with  the  Siervice's  full  consideration  of 
NEPA  dunng  the  detailed  pre- 
acquisition  planning  phase  of  a 
proposal.  At  that  time,  the  Ser\-ice 
considers  the  environmental  impacts  of 
the  acquisition  of  lands  within  a 
proposed  acquisition  boundan.- 
Proposals  for  the  establishment  of 
refuges  involve  appropnate 
coordination  with  Federal  agencies  and 
affected  State.  Tribal,  and  local 
governments  Either  an  EA  or  EIS  is 
normally  prepared,  depending  on  the 
significance  of  impacts  and/or 
controversy  surrounding  the  proposal 
(refer  to  section  1  5  A).  The  categorical 
exclusion  for  land  acquisition  m  section 
1.4A(4)  is  utilized  for  land  acquisition 
within  approved  established  refuges  or 
for  minor  adjustments  to  the  acquisition 
boundary  of  an  existing  refuge.  Specillc 
guidance  on  land  acquisition  and  the 
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application  of  the  NEPA  process  is 
found  in  Service  guidance  (341  FW  2). 

Concerns  Were  Raised  Regarding  the 
Categorical  Exclusion  for  the 
Reintroduction  of  Native,  Formerly 
Native,  or  Established  Species 

Several  commenters  raised  concerns 
regarding  this  categorical  exclusion 
[section  1.4B(6)1.  These  concerns  are 
fueled,  in  part,  by  controversy  over  the 
reintroductions  of  the  gray  wolf, 
proposed  reintroduction  of  the  Mexican 
wolf,  and  debate  over  the  reintroduction 
of  hatchery-raised  fish.  One  commenter 
recommended  that  the  categorical 
exclusion  be  deleted. 

The  Service  is  involved  in  numerous 
reintroductions  through  various  grants 
programs  (e.g..  Federal  .Md  in  Fish  and 
Wildlife  Restoration  Acts),  recovery 
actions  under  ESA,  and  the  Service's 
Fisheries  Program.  The  categorical 
exclusion  for  this  activity  applies  only 
when  there  are  no  significant  impacts 
associated  with  the  proposal.  The 
categorical  exclusions  must  be  read  in 
context  with  the  Departmental  Manual, 
516  DM  2,  Appendix  2,  which  identifies 
exceptions  to  the  categorical  exclusions. 
When  an  exception  applies,  such  as  an 
action  with  highly  controversial 
environmental  effects,  an  EA  or  EIS 
must  be  prepared.  In  a  number  of  recent 
reintroductions,  such  as  the 
reintroduction  of  the  grav  wolf  in 
Yellowstone  National  Park  and  central 
Idaho,  and  the  proposed  reintroduction 
of  the  Mexican  Wolf  in  Arizona  and 
New  Mexico,  an  EIS  was  prepared  due 
to  the  controversy  over  environmental 
effects  associated  with  the  proposals. 

Several  commenters  raised  specific 
concerns  about  the  use  of  thi.s 
categorical  exclusion  for  the  release  of 
hatchery  propagated  fish.  The  Service's 
National  Fish  Hatchery  System 
produces  various  species  of  fish  for  a 
variety  of  purposes.  Numerous 
legislative  authorities,  such  as  the 
.•\tlantic  Striped  Bass  Conservation  Act. 
Great  Lakes  Fishery  Act,  New  England 
Fishery  Resources  Restoration  Act, 
Sikes  Act,  and  the  Water  Resources 
Development  Act  of  1976,  to  name  a 
few.  direct  the  Service's  Fishenes 
Program.  While  it  is  true  that  fishery- 
managers  in  the  past  sometimes  favored 
using  Federal  hatcheries  to  produce  and 
stock  non-native  fishes,  these  kinds  of 
activities  are  ver>-  limited  today.  The 
Service's  Fishenes  Program  focuses  its 
resources  on  restoring  depleted  native 
populations  of  fishes,  recovering 
threatened  and  endangered  fishes,  and 
maintaining  the  health  and  abundance 
of  inter  jurisdictional  fish  populations. 
The  service  uses  nun-natue  fish 
primarily  in  waterways  grossly  altered 


by  water  projects  and  in  artificial 
impoundments  and  sterile  waterbodies. 
Any  reintroduction  activity  covered 
under  this  categorical  exclusion, 
whether  it  involves  native  or  non-native 
species,  will  be  subject  to  the  exceptions 
procedures  in  the  Departmental  Manual 
(516  DM  2,  Appendix  2).  Additional 
language  has  been  added  to  this 
categorical  exclusion  to  clarify  that  such 
reintroductions  can  be  categorically 
excluded  only  when  no  or  negligible 
environmental  disturbances  are 
anticipated. 

The  categorical  Exclusions  are 
attempting  to  Bypass  the  Assessment  of 
Impacts  for  the  Issuance  of  Permits 

Several  commenters  suggest  that  the 
Service,  through  its  categorical 
exclusions  [sections  1.4C(1)  and  (2)1,  is 
attempting  to  bypass  the  assessment  of 
impacts  from  the  issuance  of  permits  for 
endangered  and  threatened  species, 
species  listed  under  the  Convention  on 
International  Trade  on  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES),  marine  mammals,  exotic  birds, 
migratory  birds,  eagles,  and  injurious 
wildlife. 

Although  some  ESA  permits  can  be 
issued  which  involve  the  killing, 
removal  from  natural  habitat,  or 
permanent  impairment  of  reproductive 
capability  of  species  under  this  revised 
categorical  exclusion,  the  permit  can  be 
issued  only  if  it  poses  no  jeopardy  to  the 
species.  To  ensure  this  standard, 
permits  include  appropriate 
minimization  and  mitigation  actions  in 
the  conditions  of  the  permit.  If  these 
actions  are  not  feasible  or  the  conditions 
are  not  acceptable  to  the  applicant,  the 
permit  application  will  be  denied. 

Under  the  categorical  exclusion 
1.4C(1)  and  (2),  section  lD(a)(l)(B) 
incidental  takes  permits  and  the 
preparation  of  accompanying  HCPs  can 
now  be  categorically  excluded  if  the 
expected  impacts  are  minor  or 
negligible.  This  standard  for  "low- 
effect"  HCPs  was  not  included  under 
the  previous  categorical  exclusions, 
where  any  permit,  for  example, 
involving  incidental  take,  required  the 
preparation  of  an  EA  or  EIS.  The 
previous  language  was  a  far  more 
rigorous  standard  than  required  under 
NEPA.  For  e.xample,  under  the  previous 
procedures,  incidental  take  of  a  listed 
species  would  require  the  preparation  of 
an  EA  or  EIS  even  when  the  service 
established  that  there  was  only  a  minor 
or  negligible  effect.  The  revised 
language  is  consistent  with  NEPA  in 
that  the  level  of  impact  is  the  trigger  for 
determining  when  to  prepare  an  EA  or 
EIS,  thus  allowing  the  implementation 
of  a  more  flexible,  efficient  section 


10(a)(1)(B)  permit  program.  Additional 
Service  guidance  on  how  to  determine 
when  a  permit  proposal  will  be  "low- 
effect"  will  be  included  in  the  final 
Section  10  Handbook. 

For  species  listed  under  CITES,  the 
Wild  Bird  Conservation  Act,  and  the 
Marine  Mammal  Protection  Act,  the 
Service  carefully  reviews  possible 
effects  of  the  proposed  activity  on  the 
wildlife  before  issuing  a  permit.  For 
species  listed  as  injurious  wildlife,  the 
Service  reviews  whether  provisions  are 
in  place  to  ensure  that  wildlife  cannot 
escape  and  potentially  harm  native 
wildlife.  The  permit  review  process 
includes  consulting  with  appropriate 
State  and  Federal  agencies  and  species 
e.xperts.  The  Services  makes  a  decision 
to  issue  a  permit  only  after  issuance 
criteria  are  met.  These  are  specific  to  the 
provisions  of  the  law  or  treaty.  For 
example,  under  CITES,  the  Service's 
Office  of  Scientific  Authority  must  make 
a  finding  that  the  import  or  export 
would  not  be  detrimental  to  the  survival 
of  the  species.  If  the  Service  anticipates 
that  a  permit  may  have  an  incidental 
environmental  impact,  the  Service 
would  require  the  preparation  of  an  EA 
or  EIS. 

Under  the  Migratory  Bird  Treaty  Act 
(MBTA),  the  Service  thoroughly  reviews 
and  considers  anticipated  effects  on 
migratory  bird  populations  before 
issuing  a  permit  allowing  the  take  of  a 
protected  species.  Permits  are  issued  at 
the  Regional  level  pursuant  to 
regulations  and  requirements  (50  CFR 
210  and  are  only  issued  after  careful 
review  by  the  Region's  Permit  Review 
Conunittee.  Like  the  MBTA,  the  Bald 
and  Golden  Eagle  Protection  Act 
(BGEPA)  prohibits  the  taking  of  bald 
and  golden  eagles,  except  as  otherwise 
permitted  pursuant  to  regulations  (50 
CFR  22.21  through  22.25).  Under 
MBTA,  BGEPA,  and  applicable 
regulations,  no  permits  can  be  issued  for 
actions  that  would  cause  harm  to  the 
species.  If  there  are  incidental  impacts 
as  a  result  of  the  issuance  of  the 
proposed  issuance  of  a  permit  that  are 
or  may  be  significant,  such  permits 
would  require  the  preparation  of  an  EA 
or  EIS. 

If  any  permit  action,  that  normally 
would  be  categorically  excluded,  meets 
one  or  more  of  the  exceptions  to  the 
categorical  exclusion  in  516  DM  2, 
Appendix  2,  an  EA  or  EIS  is  required. 
This  requirement  is  to  ensure  that 
proposals  with  significant  impacts  or 
with  impacts  that  may  be  significant 
undergo  the  NEPA  documentation  and 
decisionmaking  process. 
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The  Habitat  Conservation  Plan  Process 
Serves  Essentially  the  Same  Purpose  as 
the  NEPA  Process 

One  commenter  suggested  that  the 
HCP  process,  authorized  under  section 
10(a)(1)(B)  of  the  ESA.  serves  essentially 
the  same  purpose  as  the  NEPA  analysis 
in  an  EA  or  EIS.  We  agree  that  there  are 
some  similarities  in  the  content  of  the 
HCP  and  the  NEPA  document,  such  as 
the  identification  of  alternative, 
evaluation  of  impacts,  and  public 
review.  However,  some  of  these  features 
can  differ  substantially,  depending  on 
the  proposal.  For  example,  section 
10(a)(1)(B)  and  subsequent  Service 
guidance  limits  the  analysis  of  impacts 
in  the  HCP  to  affected  Hsted  and 
proposed  species  by  minimizing  and 
mitigating  the  incidental  take  of  a  listed 
species.  The  purpose  of  the  HCP  process 
is  to  provide  an  incidental  take  permit 
to  the  apphcant  that  authorizes  the 
incidental  take  of  federally  listed 
species  in  the  context  of  an  HCP.  The 
HCP  specifies  the  impacts  that  will 
likely  result  from  the  incidental  taking, 
what  steps  the  applicant  will  take  to 
minimize  and  mitigate  such  impacts, 
what  alternative  actions  are  not  being 
utilized,  and  such  other  measures  as 
may  be  required  by  the  Service. 

When  considering  the  NEPA  analysis 
as  it  relates  to  an  incidental  take  permit 
and  the  HCP,  it  is  important  to  be 
precise  about  the  nature  of  the 
underlying  action.  The  scope  of  the 
NEPA  analysis  covers  the  direct, 
indirect,  and  cumulative  effects  of  the 
proposed  incidental  take  and  the 
mitigation  and  minimization  measures 
proposed  form  the  implementation  of 
the  HCP.  The  specific  scope  of  the 
NEPA  analysis  will  vary  depending  on 
the  nature  of  the  scope  of  activities 
described  in  the  HCP.  In  some  cases,  the 
anticipated  environmental  effects  in  the 
NEPA  documents  that  address  the  HCP 
may  be  confined  to  effects  on 
endangered  species  and  other  wildlife 
and  plants,  simply  because  there  are  no 
other  important  effects.  In  many  cases, 
the  NEPA  analysis  will  focus  on  the 
effects  of  the  minimization  and 
mitigation  actions  on  other  wildlife  and 
plants  and  will  examine  any  ahematives 
or  conservation  strategies  that  might  not 
otherwise  have  been  considered.  In 
other  cases,  the  minimization  and 
mitigation  activities  proposed  in  the 
HCP  may  affect  a  wider  range  of  impacts 
analyzed  under  NEPA,  such  as  cultural 
resources  and  water  use.  It  is  important 
to  keep  in  mind,  however,  that  the 
NEPA  analysis  for  an  HCP  should  be 
directed  towards  analyzing  direct, 
indirect,  and  cumulative  effects  that 
would  be  caused  by  the  approval  of  the 


HCP,  that  are  reasonably  foreseeable, 
and  that  are  potentially  significant. 

Refuge  Actions  Determined  to  be 
Compatible  Would  not  be  Subject  to 
Qualitative  and  Quantitative 
Evaluations 

One  commenter  suggests  that  if  the 
Ser\'ice  made  a  determination  of 
compatibility,  that  would  be  sufficient 
to  qualif)'  the  issuance  or  reissuance  of 
refuge  special  use  permit  as  a 
categorical  exclusion,  thus  avoiding  anv 
qualitative  or  quantitative  assessment  of 
impacts.  The  categorical  exclusion 
1.4C(5)  requires  that  three  criteria  be 
met  before  a  Refuge  action  requiring  the 
issuance  or  reissuance  of  a  permit  can 
apply:  the  use  must  be  compatible,  must 
contribute  to  the  purposes  of  the  refuge, 
and  result  in  no  or  negligible 
anticipated  environmental  disturbances. 
The  compatibility  criteria  is  one  of  three 
that  must  be  met  before  this  categorical 
exclusion  can  be  used.  This  categorical 
exclusion  cannot  be  used  unless  it 
meets  the  requirements  of  both  the 
National  Wildlife  Refuge  System 
Administration  Act  of  1966.  as 
amended,  and  NEPA  (40  CFR  1508.4). 

An  EA  or  EIS  Should  be  Prepared  for 
the  Preparation  of  Recovery  Plans 

One  commenter  stated  that  the 
preparation  of  recovery  plans  should 
require  the  preparation  of  an  EA  or  EIS 
(section  1.4D).  Another  commenter 
stated  that  recovery  plans  should  not  be 
categorically  excluded  because  the  issue 
is  currently  in  HUgation.  However, 
several  commenters  also  stated  that 
recovery  plans  are  not  "action" 
documents,  and  therefore  do  not 
constitute  a  Federal  action  under  NEPA. 
The  Service  continues  to  consider 
recovery  plans  categorically  excluded 
under  section  1.4B(8),  as  well  as  under 
516  DM  2,  Appendix  1,10.  Recover\- 
plans  are  considered  to  be  advisorv  in 
nature  and  provide  technical  assistance. 
These  plans  merely  provide  planning 
strategies  and  identify  possible  recover\' 
actions  and/or  tasks  that  can  be 
implemented  at  a  later  time  to  help 
recover  the  species.  The  recovery  tasks 
identified  in  the  plan  are  discretionarv. 
The  plans  do  not  authorize,  fund,  or 
implement  a  specific  task.  Through 
section  1003  of  the  ESA  amendments  of 
1988.  the  Secretary'  of  the  Interior 
pro\'ides  the  public  an  opportunitv  to 
review  and  comment  on  draft  recover^' 
plans.  The  NEPA  process  will  be 
applied  at  the  time  specific  tasks  are 
proposed  to  be  implemented.  The 
relationship  of  NEPA  to  recoverv 
planning  will  be  clarified  in  revisions  to 
the  Service  Recoverv  Manual. 


The  Service  Should  Maintain  the 
Flexibility  To  Issue  EAs  and  FONSIs 
Without  Public  Review 

One  commenter  stated  that  the 
language  in  section  1.5C  indicates  that 
public  review  is  required  for  an  EA  and 
that  this  is  inconsistent  with  CEQ's 
Regulations,  which  require  review  of  the 
FONSI  only  when  an  action  is  similar  to 
one  which  normally  requires  an  EIS  or 
when  the  nature  of  the  action  is  without 
precedent  [40  CFR  1501.4(e)(2)l  We 
agree  that  this  language  is  inconsistent 
and  it  is  also  somewhat  confusing.  The 
language  in  section  1.5C  has  been 
revised  to  indicate  that  it  is  not  the  EA/ 
FONSI.  but  the  notice  of  intent  to 
prepare  an  EIS  that  is  to  be  made 
available  to  the  affected  public  when  an 
EA  determines  that  the  proposal  is  a 
major  Federal  action  significantlv 
affecting  the  quality  of  the  human 
environment 

-Although  CEQ's  Regulations  do  not 
normally  require  public  review  of  EAs, 
such  review  is  encouraged.  The  Service 
routinely  involves  the  public  in  the 
review  of  EAs  in  conjunction  with 
HCPs.  The  ESA  requires  the  Service  to 
publish  a  Notice,  called  the  Notice  of 
Receipt,  when  a  HCP  permit  application 
is  received.  The  final  Section  10 
Handbook  will  provide  guidance 
encouraging  Service  personnel  to 
publish  a  joint  notification  of  the  permit 
application.  HCP,  and  the  EA  for  public 
review.  In  practice,  the  Ser\nce  normally 
provides  the  public  an  opportunitv  to 
re\iew  the  EA  along  with  the  HCP  to 
facilitate  the  planning  and 
implementation  of  the  incidental  take 
permit. 

Designation  of  Critical  Habitat  Should 
Require  the  Preparation  of  an  EIS 

One  commenter  stated  that  the 
designation  of  critical  habitat  should 
require  the  preparation  of  an  EIS  The 
Department's  NEPA  procedures  do  not 
specifically  state  that  the  designation  of 
critical  habitat  is  categoricallv  excluded. 
The  Service  has  maintained  that  these 
designations  are  exempt  from  NEP.A  and 
therefore,  do  not  require  the  preparation 
of  an  EA  or  EIS  in  conjunction  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  ESA,  as  amended.  A  notice 
outlining  the  Service  s  reason  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244).  As  the 
commenter  notes,  two  Federal  Circuit 
Courts  have  disagreed  on  this  issue  (9th 
and  10th  Circuits).  Pending  resolution 
of  this  issue  by  the  Courts,  the  Service 
will  not  prepare  environmental 
documents  in  the  9th  Circuit  or  in  other 
parts  of  the  United  States,  consistent 
with  our  current  position,  but  the 
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Service  will  prepare  EAs  for  any 
designations  proposed  in  areas  subject 
to  the  10th  Circuit.  This  admittedly 
inconsistent  approach  to  the  apphcation 
of  NEPA  for  the  designation  of  critical 
habitat  will  likely  continue  until 
resolved  by  the  Courts. 

Departmental  N4anual 

516  DM  6  Appendix  1 
Fish  and  WildHfe  Service 
1.1     NEPA  Responsibility 

A.  The  Director  is  responsible  for 
NEPA  compliance  for  Fish  and  Wildlife 
Service  (Service)  activities,  including 
approving  recommendations  to  the 
Assistant  Secretary  (FW)  for  proposed 
referrals  to  the  Council  on 
Environmental  Quality  (CEQ)  of  other 
agency  actions  under  40  CFR  1504. 

B.  Each  Assistant  Director  (Refuges 
and  Wildlife,  Fisheries,  International 
Affairs,  External  Affairs,  and  Ecological 
Services)  is  responsible  for  general 
guidance  and  compliance  in  their 
respective  areas  of  responsibility. 

C.  The  Assistant  Director  for 
Ecological  Services  has  been  delegated 
oversight  responsibihty  for  Service 
NEPA  compliance. 

D.  The  Division  of  Habitat 
Conservation  (DHC — Washington), 
which  reports  to  the  Assistant  Director 
for  Ecological  Services,  is  responsible 
for  internal  control  of  the  environmental 
review  and  analysis  of  documents 
prepared  by  other  agencies  and 
environmental  statements  prepared  by 
the  various  Service  Divisions.  This 
office  is  also  responsible  for  preparing 
Service  NEPA  procedures,  guidelines, 
and  instructions,  and  for  supplying 
technical  assistance  and  specialized 
training  in  NEPA  compliance,  in 
cooperation  with  the  Service  Office  of 
Training  and  Education,  to  Service 
entities.  The  Washington  Office 
Environmental  Coordinator,  who  reports 
to  DHC,  provides  staff  assistance  on 
NEPA  matters  to  the  Director,  Assistant 
Directors,  and  their  divisions  and 
offices,  and  serves  as  the  Service  NEPA 
liaison  to  the  CEQ,  the  Department's 
Office  of  Environmental  Policy  and 
Compliance  (OEPC),  and  NEPA  liaisons 
in  other  Federal  agencies,  in  accordance 
with  516  DM6.2. 

E.  Each  Regional  Director  is 
responsible  for  NEPA  compliance  in 
his/her  area  of  responsibility  The 
Regional  Director  should  ensure  that 
Service  decisionmakers  in  his/her  area 
of  responsibility  contact  affected 
Federal  agencies  and  State.  Tribal  and 
local  governments  when  initiating  an 
action  subject  to  an  EA  or  EIS.  An 
individual  in  each  Regional  Office, 


named  by  title  and  reporting  to  the 
Assistant  Regional  Director  for 
Ecological  Services,  other  appropriate 
Assistant  Regional  Director,  or  the 
Regional  Director,  will  have  NEPA 
coordination  duties  with  all  program 
areas  at  the  Regional  level  similar  to 
those  of  the  Washington  Office 
Environmental  Coordinator,  in 
accordance  with  516  DM  6.2. 

1.2     General  Service  Guidance 

Service  guidance  on  internal  NEPA 
matters  is  found  in  30  AM  2-3 
(organizational  structure  and  internal 
NEPA  compliance),  550  FWl-3  (in 
preparation),  550  FW  3  (documenting 
and  implementing  Service  decisions  on 
Service  actions),  and  550  FW  1-2 
(replacement  to  30  AM  2-3  in 
preparation).  These  guidance 
documents  encourage  Service 
participation  as  a  cooperating  agency 
with  other  Federal  agencies,  encourage 
early  coordination  with  other  agencies 
and  the  public  to  resolve  issues  in  a 
timely  manner,  and  provide  techniques 
for  streamlining  the  NEPA  process  and 
integrating  the  NEPA  process  with  other 
Service  programs,  environmental  laws, 
and  executive  orders.  Some  Service 
programs  have  additional  NEPA 
compliance  information  related  to 
specific  program  planning  and 
decisionmaking  activities.  Service 
program  guidance  on  NEPA  matters 
must  be  consistent  with  tue  Service 
Manual  on  NEPA  guidance  and 
Departmental  NEPA  procedures.  For 
example,  additional  NEPA  guidance  is 
found  in  the  Federal  Aid  Handbook 
(521-523  FW),  refuge  plamiing  guidance 
(602  FW  1-3),  Handbook  for  Habitat 
Conservation  Planning  and  Incidental 
Take  Processing,  and  North  American 
Wetlands  Conservation  Act  Grant 
Application  Instructions. 

1.3    Guidance  to  Applicants 

A.  Service  Permits.  The  Service  has 
responsibihty  for  issuing  permits  to 
Federal  and  State  agencies  and  private 
parties  for  actions  which  would  involve 
certain  wildlife  species  and/or  use  of 
Service-administered  lands.  When 
apphcable.  the  Service  may  require 
permit  applicants  to  provide  additional 
information  on  the  proposal  and  on  its 
environmental  effects  as  may  be 
necessary  to  satisfy  the  Service's 
requirements  to  comply  with  NEPA. 
other  Federal  laws,  and  executive 
orders. 

(1)  Permits  for  the  Taking,  Possession, 
Transportation,  Sale.  Purchase,  Barter, 
Exportation,  or  Importation  of  Certain 
Wildlife  Species.  The  Code  of  Federal 
Regulations,  Part  13,  Title  50  (50  CFR 
13)  contains  regulations  for  General 


Permit  Procedures.  Section  13.3  hsts 
types  of  permits  and  the  pertinent  Parts 
of  50  CFR.  These  include:  Importation, 
Exportation,  and  Transportation  of 
Wildlife  (Part  14);  Exotic  Wild  Bird 
Conservation  (Part  15);  Injurious 
Wildhfe  (Part  16);  Endangered  and 
Threatened  Wildlife  and  Plants  (Part 
17);  Marine  Mammals  (Part  18); 
Migratory  Bird  Hunting  (Part  20); 
Migratory  Bird  Permits  (Part  21);  Eagle 
Permits  (Part  22);  Endangered  Species 
Convention  (Part  23);  and  Importation 
and  Exportation  of  Plants  (Part  24). 
Potential  permit  applicants  should 
request  information  from  the 
appropriate  Regional  Director,  or  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildhfe  Service,  Department 
of  the  Interior,  Washington,  DC  20240. 
as  outlined  in  the  applicable  regulation. 

(2)  Federal  Lands  Managed  by  the 
Service.  Service  lands  are  administered 
under  the  National  Wildlife  Refuge 
System  Administration  Act  of  1966  (16 
U.S.C.  668dd-€68ee),  the  Refuge 
Recreation  Act  of  1962  (16  U.S.C.  460k- 
460k-4),  and  the  Alaska  National 
Interest  Lands  Conservation  Act  of  1980 
(16  U.S.C.  410hh-3233,  43  U.S.C.  1602- 
1784).  inherent  in  these  acts  is  the 
requirement  that  only  those  uses  that 
are  compatible  with  the  purposes  of  the 
refuge  system  unit  may  be  allowed  on 
Service  lands.  The  Service  also 
complies  with  Executive  Order  12996, 
signed  March  25,  1996,  entitled 
"Management  and  General  PubUc  Use  of 
the  National  Wildhfe  Refuge  System." 
This  Executive  Order  identifies  general 
public  uses  that  will  be  given  priority 
consideration  in  refuge  planning  and 
management,  subject  to  meeting  the 
compatibility  requirement  and  if 
adequate  funding  is  available  to 
administer  the  use.  Detailed  procedures 
regarding  comprehensive  management 
plaiming  and  integration  with  NEPA  are 
found  in  the  Service  Manual  (602  FW  1- 
3).  Reference  to  this  and  other  National 
Wildlife  Refuge  System  requirements 
are  found  in  the  Code  of  Federal 
Regulations,  Title  50  parts  25-29.  31- 
36,  60,  and  70-71.  Under  these 
regulations,  these  protections  are 
extended  to  all  Service-administered 
lands,  including  the  National  Fish 
Hatchery  System. 

B.  Federal  Assistance  to  States,  Local 
or  Private  Entities. 

(1)  Federal  Assistance  Programs.  The 
Service  administers  financial  assistance 
(grante  and/or  cooperative  agreements) 
to  State,  local,  and  private  entities  under 
the  Anadroraous  Fish  Conservation  Act 
(CFDA  #15.600);  North  American 
Wetlands  Conser\'ation  Act;  Fish  and 
Wildlife  Act  of  1956;  Migratory  Bird 
Conservation  Act;  Food  Security  Act  of 
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1985;  Food,  Agriculture.  Conservation 
and  Trade  Act  of  1990;  Partnerships  for 
Wildlife  Act  of  1992;  and  Consolidated 
Farm  and  Rural  Development  Act.  The 
Service  administers  financial  assistance 
to  States  under  the  Sport  Fish 
Restoration  Act  (CFDA  #15.605), 
Wildlife  Restoration  Act  (CFDA 
#15.611),  Endangered  Species  Act 
(CFDA  #15.612  and  15.615).  Coastal 
Wetlands  Planning  Protection  and 
Restoration  Act  (CFDA  #15.614),  and 
Clean  Vessel  Act  of  1992  (CFDA 
#15.616). 

(2)  Program  Information  and  NEPA 
Compliance.  Information  on  how  State, 
local,  and  private  entities  may  request 
funds  and  assist  the  Service  in  NfEPA 
compliance  relative  to  the  Anadromous 
Fish  Conservation  Act  may  be  obtained 
through  the  Division  of  Fish  and 
Wildlife  Management  Assistance,  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior.  Arlington  Square 
Building,  Room  840,  Washington,  D.C. 
20240.  Similar  information  regarding 
the  North  American  Wetlands 
Conservation  Act  may  be  obtained 
through  the  North  American  Waterfowl 
and  Wetlands  Office.  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Arlington  Square  Building. 
Room  110,  Washington,  D.C.  20240.  All 
other  requests  for  information  on  how 
funds  may  be  obtained  and  guidance  on 
how  to  assist  the  Service  in  NEPA 
comphance  may  be  obtained  through 
the  Chief,  Division  of  Federal  Aid,  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior.  Arlington  Square 
Building.  Room  140,  Washington,  D.C. 
20240. 

1.4    Categorical  Exclusions 

Categorical  exclusions  are  classes  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Categorical 
exclusions  are  not  the  equivalent  of 
statutory  exemptions.  If  exceptions  to 
categorical  exclusions  apply,  under  516 
DM  2.  Appendix  2  of  the  Departmental 
Manual,  the  departmental  categorical 
exclusions  cannot  be  used.  In  addition 
to  the  actions  listed  in  the  departmental 
categorical  exclusions  outlined  in 
Appendix  1  of  516  DM  2,  the  following 
Service  actions  are  designated 
categorical  exclusions  unless  the  action 
is  an  exception  to  the  categorical 
exclusion. 

A.  General. 

(1)  Changes  or  amendments  to  an 
approved  action  when  such  changes 
have  no  or  minor  potential 
environmental  impact. 

(2)  Personnel  training,  environmental 
interpretation,  public  safety  efforts,  and 
other  educational  activities,  which  do 


not  involve  new  construction  or  major 
additions  to  existing  facilities. 

(3)  The  issuance  and  modification  of 
procedures,  including  manuals,  orders, 
guidelines,  and  field  instructions,  when 
the  impacts  are  limited  to 
administrative  effects. 

(4)  The  acquisition  of  real  property 
obtained  either  through  discretionarv 
acts  or  when  acquired  by  law,  whether 
by  way  of  condemnation,  donation, 
escheat,  right-of-entr>',  escrow, 
exchange,  lapses,  purchase,  or  transfer 
and  that  will  be  under  the  jurisdiction 
or  control  of  the  United  State.s.  Such 
acquisition  of  real  property  shall  be  in 
accordance  with  602  DM  2  and  the 
Service's  procedures,  when  the 
acquisition  is  from  a  willing  seller, 
continuance  of  or  minor  modification  to 
the  existing  land  use  is  planned,  and  the 
acquisition  planning  process  has  been 
performed  in  coordination  with  the 
affected  public. 

B.  Resource  Management.  Prior  to 
carrying  out  these  actions,  the  Ser\ice 
should  coordinate  with  affected  Federal 
agencies  and  State,  Tribal,  and  local 
governments. 

(1)  Research,  inventory,  and 
information  collection  activities  directlv 
related  to  the  conservation  of  fish  and 
wildlife  resources  which  involve 
negligible  animal  mortahty  or  habitat 
destruction,  no  introduction  of 
contaminants,  or  no  introduction  of 
organisms  not  indigenous  to  the  affected 
ecosystem. 

(2)  The  operation,  maintenance,  and 
management  of  existing  facilities  and 
routine  recurring  management  activities 
and  improvements,  including 
renovations  and  replacements  which 
result  in  no  or  only  minor  changes  in 
the  use,  and  have  no  or  negligible 
environmental  effects  on-site  or  in  the 
vicinity  of  the  site. 

(3)  The  construction  of  new,  or  the 
addition  of,  small  structures  or 
improvements,  including  structures  and 
improvements  for  the  restoration  of 
wetland,  riparian,  instream,  or  native 
habitats,  which  result  in  no  or  onlv 
minor  changes  in  the  use  of  the  affected 
local  area.  The  following  are  examples 
of  activities  that  may  be  included. 

i.  The  installation  of  fences. 

ii.  The  construction  of  small  water 
control  structures. 

iii.  The  planting  of  seeds  or  seedlings 
and  other  minor  revegetation  actions. 

iv.  The  construction  of  small  berms  or 
dikes. 

v.  The  development  of  limited  access 
for  routine  maintenance  and 
management  purposes. 

(4)  The  use  of  prescribed  burning  for 
habitat  improvement  purposes,  when 


conducted  in  accordance  with  local  and 
State  ordinances  and  laws. 

(5)  Fire  management  activities, 
including  prevention  and  restoration 
measures,  when  conducted  in 
accordance  with  departmental  and 
Service  procedures. 

(6)  The  reintroduction  or 
supplementation  (e.g..  stocking)  of 
native,  formerly  native,  or  established 
species  into  suitable  habitat  within  theu 
historic  or  established  range,  where  no 
or  negligible  environmental 
disturbances  are  anticipated. 

(7)  Minor  changes  in  the  amounts  or 
types  of  public  use  on  Service  or  State- 
managed  lands,  in  accordance  with 
existing  regulations,  management  plans, 
and  procedures. 

(8)  Consultation  and  technical 
assistance  activities  directly  related  to 
the  conservation  of  fish  and  wildlife 
resources. 

(9)  Minor  changes  in  existing  master 
plans,  comprehensive  conser\"ation 
plans,  or  operations,  when  no  or  minor 
effects  are  anticipated.  Examples  could 
include  minor  changes  in  the  type  and 
location  of  compatible  public  use 
activities  and  land  management 
practices 

(10)  The  issuance  of  new  or  revised 
site.  unit,  or  activity-specific 
management  plans  for  public  use,  land 
use,  or  other  management  activities 
when  only  minor  changes  are  planned. 
Examples  could  include  an  amended 
public  use  plan  or  fire  management 
plan. 

(11)  Natijral  resource  damage 
assessment  restoration  plans,  prepared 
under  sections  107.  Ill,  and  122(j)  of 
the  Comprehensive  Environmental 
Response  Compensation  and  Liabilitv 
Act  (CERCLA);  section  311  (f)(4)  of  the 
Clean  Water  Act;  and  the  Oil  Pollution 
Act;  when  only  minor  or  negligible 
change  in  the  use  of  the  affected  areas 
is  planned. 

C.  Permit  and  Regulatory  Functions. 

(1)  The  issuance,  denial,  suspension, 
and  revocation  of  permits  for  activities 
involving  fish,  wildlife,  or  plants 
regulated  under  50  CFR  Chapter  1. 
Subsection  B.  when  such  permits  cause 
no  or  neghgible  environmental 
disturbance.  These  permits  involve 
endangered  and  threatened  species, 
species  listed  under  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES),  marine  mammals,  exotic  birds. 
migratory  birds,  eagles,  and  injurious 
wildlife. 

(2)  The  issuance  of  ESA  section 
10(a)(1)(B)  iow-effect"  incidental  take 
permits  that,  individually  or 
cumulatively,  have  a  minor  or  negligible 
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effect  on  the  species  covered  in  the 
habitat  conservation  plan. 

(3)  The  issuance  of  special  regulations 
for  public  use  of  Service-managed  land, 
which  maintain  essentially  the 
permitted  level  of  use  and  do  not 
continue  a  level  of  use  that  has  resulted 
in  adverse  environmental  effects. 

(4)  The  issuance  or  reissuance  of 
permits  for  limited  additional  use  of  an 
e.xisting  right-of-wav  for  underground  or 
above  ground  power,  telephone,  or 
pipelines,  where  no  new  structures  (i.e., 
facilities)  or  major  improvement  to 
those  facilities  are  required;  and  for 
permitting  a  new  right-of-wa\,  where  no 
or  negligible  environmental 
disturbances  are  anticipated. 

(5)  The  issuance  or  reissuance  of 
special  use  permits  for  the 
administration  of  specialized  uses, 
including  agricultural  uses,  or  other 
economic  uses  for  management 
purposes,  when  such  uses  are 
compatible,  contribute  to  the  purposes 
of  the  refuge  system  unit,  and  result  in 
no  or  negligible  environmental  effects. 

(6)  The  denial  of  special  use  permit 
applications,  either  initially  or  vvhen 
permits  are  reviewed  for  renewal,  vvhen 
the  proposed  action  is  determined  not 
compatible  with  the  purposes  of  the 
refuge  system  unit. 

(7)  Activities  directly  related  to  the 
enforcement  of  fish  and  wildlife  laws, 
not  included  in  .t16  DM  2,  -Appendix 
1.4.  These  activities  include: 

(a)  Assessment  of  civil  penalties. 

(b)  Forfeiture  of  property  seized  or 
sub)ec:t  to  forfeiture. 

(C)  The  issuance  or  reissuance  of 
rules,  procedures,  standards,  and 
permits  for  the  designation  of  ports, 
inspection,  clearance,  marking,  and 
license  requirements  pertaining  to 
wildlife  and  wildlife  products,  and  for 
the  humane  and  healthful  transportation 
of  wildlife. 

(8)  Actions  where  the  Service  has 
concurrence  or  coapproval  with  another 
agency  and  the  action  is  a  categorical 
exclusion  for  that  agency.  This  would 
normally  involve  one  Federal  action  or 
connected  actions  where  the  Service  is 

a  cooperating  agency. 

D.  Recovery  Plans. 

Issuance  of  recoverv  plans  under 
section  4(0  of  the  ESA. 

E.  Financial  Assi-stance. 

(1)  State,  local,  or  private  financial 
assistance  (grants  and/or  cooperative 
agreements),  including  State  planning 
grants  and  private  land  restorations, 
where  the  environmental  effects  are 
minor  or  negligible. 

(2)  Grants  for  categorically  excluded 
actions  in  paragraphs  A,  B,  and  C, 
above:  and  categorically  excluded 
actions  in  Appendix  1  of  516  DM  2. 


1.5  Actions  Normally  Requiring  an  EA 

A.  Proposals  to  establish  most  new 
refuges  and  fish  hatcheries;  and  most 
additions  and  rehabilitations  to  existing 
installations. 

B.  Any  habitat  conservation  plan  that 
does  not  meet  the  definition  of  "low- 
effect"  in  the  Section  l(J(a](l)(B) 
Handbook. 

C.  If,  for  any  of  the  above  proposals, 
the  EA  determines  that  the  proposal  is 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  an  EIS  will  be  prepared. 
The  determination  to  prepare  an  EIS 
will  be  made  by  a  notice  of  intent  in  the 
Federal  Register  and  by  other 
appropriate  means  to  notify  the  affected 
public. 

1.6  Major  Actions  Normally  Requiring 
an  EIS 

A.  The  following  Service  proposals. 
when  determined  to  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  will 
normallv  require  the  preparation  of  an 
EIS. 

(1)  Major  proposals  establishing  new 
refuge  system  units,  fish  hatcheries,  or 
major  additions  to  existing  installations, 
which  involve  substantive  confiicts  over 
existing  State  and  local  land  use, 
significant  controversy  over  the 
environmental  effects  of  the  proposal,  or 
the  remediation  of  major  on-site  sources 
of  contamination. 

(2)  Master  or  comprehensive 
conservation  plans  for  major  new 
installations,  or  for  established 
installations,  where  major  new 
developments  or  substantial  changes  in 
management  practices  are  proposed. 

B.  It.  for  any  of  the  above  proposals 
it  is  initiallv  determined  that  the 
proposal  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  an  EA  will  be 
prepared  and  handled  in  accordance 
with  40  CFR  1501  4(e)(2).  IftheEA 
subsequently  indicates  the  proposed 
action  will  cause  significant  impacts,  an 
EIS  will  be  prepared. 

Dated:  January  13,  1997. 
Willie  Taylor, 

Director.  Office  of  Environmental  Policy  and 
Compliance.  Office  of  the  Secretary,  U.S. 
Department  of  the  Interior. 
IFR  D(x:.  97-1071  Filed  11-15-97;  8:45  am] 

BILUNG  CODE  4310-&5-M 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 


activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 
PRT-822203 

Applicant:  Louisiana  Purchase  Gardens  and 
Zoo.  Monroe,  L.^. 

The  applicant  requests  a  permit  to 
purchase  a  female  captive-bred  jaguar 
[Panthera  onca)  from  Marion  Nature 
Park,  Bellview,  Florida,  for  the  purpose 
of  enhancement  of  the  species  through 
captive  propagation. 
PRT-824037 

Applicant:  Siegfried  &  Roy  Enterprises.  Inc., 
Las  Vegas.  NV. 

The  applicants  request  a  permit  to 
import  2  pair  of  tigers  {Panthera  tigris 
tigris)  born  in  captivity  from 
Guadalajara  Zoo,  Guadalajara,  Mexico 
for  survival  of  the  species  through 
propagation  and  conservation 
education. 
PRT-824036 
Applicant:  Charles  Sammut,  Salines.  C.A. 

The  applicant  requests  a  permit  to 
export  and  reimport  one  male  captive 
born  leopard  [Panthera  pardus)  and 
progeny  of  the  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 
PRT-823928 

Applicant:  Plumpton  Park  Zoo.  Rising  Sun. 
MD. 

The  applicant  requests  a  permit  to 
import  one  female  Siberian  tiger 
[Panthera  tigris  altaica)  born  in 
captivity  at  the  Greater  Vancouver 
Zoological  Centre,  Canada,  to  enhance 
the  survival  of  the  species  through 
conservation  education. 
PRT-823832 

Applicant:  The  Hawthorn  Corporation, 
Grayslake.  IL. 

The  applicant  requests  a  permit  to 
reexport  and  reimport  captive-bom 
tigers  [Panthera  tigris  tigris)  and 
progeny  of  the  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notification  covers  activities  done  by  the 
applicant  ovei  a  three  year  period. 
PRT-823896 

Applicant:  The  Jane  Goodall  Institute's 
Center  for  Primate  Studies,  St.  Paul,  MN. 
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The  applicant  requests  a  permit  to 
import  chimpanzee  [Pan  troglodytes] 
hair  samples  collected  from  night  nests 
in  the  Gombe  National  Park,  Tanzania, 
for  the  purpose  of  scientific  research. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  WildUfe  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  430.  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  January  10, 1997. 

Caroline  Anderson, 

Acting  Chief,  Branch  of  Permits.  Office  of 
Management  Authority. 

[FR  Doc.  97-1031  Filed  1-15-97;  8:45  ami 

BILLING  CODE  4310-S5-P 


Endangered  and  Threatened  Species 
Permits  Issued 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  permits  issued  for  the 

months  of  April  1996 — December  1996. 

Notice  is  hereby  given  that  the  U.S. 
Fish  and  Wildlife  Service.  Region  3,  has 
taken  the  following  action  with  regard 
to  permit  applications  duly  received  m 
accordance  with  section  10  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1539,  et  seq.]  Each 
permit  listed  as  issued  was  granted  only 
after  it  was  determined  that  is  was 
applied  for  in  good  faith,  that  by 
granting  the  permit  it  will  not  be  to  the 
disadvantage  of  the  endangered  species, 
and  that  it  will  be  consistent  with  the 
purposes  and  policy  set  forth  in  the 
Endangered  Species  Act  of  1973,  as 
amended. 


Name 

Permit  No. 

Date  is- 
sued 

Dr.  James  R.  Curry 

PRT  810469 

4/3/96 

Dr.  Francesca 

PRT  810834 

4/3-'96 

Cuthbert. 

Dr.  Daniel 

PRT  811008 

4/17/96 

Horntjach. 

Mr.  Don  Helms  

PRT  811314 

7/12/96 

Dr.  Arthur  Clarke  ... 

PRT  81 1679 

4/29/96 

Nanrie 

Permit  No. 

Date  is- 
sued 

Mr.  David  Evans  .... 

PRT  81 1958 

4/29/96 

Dr.  Kirk  Larsen  

PRT  813258 

4/29/96 

Mr.  Thomas 

PRT  813259 

6/6/96 

Erdman. 

National  Biological 

PRT  813261 

7/23/96 

Service. 

N.  Anthony  and  G. 

PRT  814105 

7/26/96 

GelembJuk. 

Dr.  Mark  Hove  

PRT  814107 

6/6/96 

Mr.  Robert  Bevill  .... 

PRT  814684 

7/22/96 

The  Nature  Conser- 

PRT 815484 

7/1 7/96 

vancy. 

National  Biological 

PRT  815942 

9/19/96 

Service. 

3D/lntemational  

PRT  817175 

9/5/96 

National  Biological 

PRT  818186 

9/19/96 

Service. 

Dr.  Daniel  Soluk  .... 

PRT  805269 

Al* 

9/20/96 

Ms.  Manan  Havlik  .. 

PRT  801471 
Al- 

6/28/96 

Dr.  John  Whitaker 

PRT  802777 
A2- 

6/18/96 

3D/Environmental  .. 

PRT  809227 
A2- 

7/18/96 

'  indcates  permit  amendment. 

Additional  information  on  these 
permit  actions  may  be  requested  bv 
contacting  the  U.S.  Fish  and  Wildlife 
Ser\'ice.  Ecological  Services  Operations, 
1  Federal  Drive.  Fort  Snelling. 
Minnesota  55111-4056.  telephone  612/ 
725-3536  x250.  during  normal  business 
hours  (7:30am — 4:00pm)  weekdays. 

Dated:  January  9,  1997. 
Matthias  A.  Kerschbaum. 
Acting  Assistant  Regional  Director.  IL.  IN. 
MO  (Ecological  Senices}.  Region  3,  Fort 
Snelling.  Minnesota 

(FR  Doc.  97-1032  Filed  1-15-97;  8:45  amj 
BILUNG  CODE  MIO-SS-P 


Bureau  of  L^nd  Management 
[NV-930-1 430-00;  N-57459] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Non-Competitive  Sale  of  Public 

Lands  in  Nye  County.  Nevada. 

SUMMARY:  The  following  described 
public  land  in  Pahrump.  Nye  County. 
Nevada,  has  been  examined  and  found 
suitable  for  classification  for  sale 
utilizing  non-competitive  procedures,  at 
not  less  than  the  fair  market  value. 
Authority  for  the  sale  is  Section  203  and 
Section  209  of  PL,  94-.t79.  the  Federal 
Land  Policv  and  .Management  .\c\  of 
1976  (U.S.C.  1713  and  43  U.S.C.  1719). 

Mount  Diablo  .Meridian.  Nevada 

T.  21  S..R.  54  E.. 

Section  31,  E'/zNE'ANfW'ASE'A 


Containing  5  acres,  more  or  less. 

This  parcel  of  land,  situated  in 
Pahrump,  is  bemg  offered  as  a  non- 
competitive FLPMA  sale  to  Mr.  Edward 
E.  Wheeler.  This  land  is  not  required  for 
any  federal  purposes.  The  sale  is 
consistent  with  current  Bureau  plannmg 
for  this  area  and  would  be  in  the  public 
interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $50.00  non-returnable  fihng  fee 
for  conveyance  of  the  available  mineral 
interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  .\  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authonty 
of  the  United  States,  .^ct  of  .August  30. 
1890  (43  U.S.C.  945) 

2.  Oil,  gas.  sodium,  potassium  and 
saleable  minerals,  and  will  be  sub)ect  to: 

1.  .An  ea.sement  for  roads,  public 
utilities  and  flood  control  purposes  in 
accordance  with  the  transportation  plan 
for  Nye  County/the  City  of  Pahrump. 
Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
lands  will  continue  to  be  segregated 
from  all  other  forms  appropriate  under 
the  public  land  laws  including  the 
general  mining  laws,  except  for  sales 
and  disposal  under  the  mineral  disposal 
laws.  The  segregative  effect  will  end 
upon  issuance  of  a  patent  or  270  davs 
from  the  date  of  the  publication, 
whichever  occurs  first. 

Publication  of  this  notice  in  the 
Federal  Register  previouslv  occurred  on 
April  18.  1996  (61  FR  16933).  Julv  13. 
1995  (60  FR  36157)  and.  December  27, 
1994  (59  FR  49251)  The  Decern l>er  27. 
1994.  publication  allowed  for  the 
required  45  day  comment  period. 
Publication  of  this  notice  will  not 
initiate  an  additional  comment  period. 
The  Bureau  of  Land  Management  may 
accept  or  reject  any  or  all  offers,  or 
withdraw  any  land  or  interest  in  the 
land  from  sale.  if.  in  the  opinion  of  the 
authorized  officer,  consummation  of  the 
sale  would  not  be  fully  consistent  with 
FLPMA.  or  other  applicable  laws. 

Dated:  (anuarv  8.  1997. 
lames  Wesley  Abbott. 
Acting  District  Manager.  Las  Vegas.  .Nl' 
jFR  Doc   97-1049  Filed  1-15-97;  8:45  am] 
BILLING  CODE  431&-HC-P 
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National  Park  Service 


Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the  Museum 
of  ttie  South  Dakota  State  Historical 
Society,  Pierre,  SD 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  Amerit;an  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  a  cuhurai  item 
in  the  posses.sion  of  the  Museum  of  the 
South  Dalkota  State  Historical  Society, 
Pierre.  SD,  which  meets  the  definition 
of  "sacred  object'  under  Section  2  of  the 
Act. 

The  cultural  item  is  a  medicine  man's 
rattle  made  from  a  buffalo  scrotum  with 
a  wooden  stick  handle  The  rattle  has  an 
incised  figure  on  one  side  and  the 
opposite  side  is  covered  with  faded  blue 
pigment. 

The  rattle  was  donated  to  the  South 
Dakota  State  Historical  Society  in  1906 
by  Mary  Clementine  Collins  of  Keokuk. 
lA.  During  the  late  1800s  and  early 
1900s.  Miss  Clollins  worked  at  the  Oahe 
Mission,  north  of  Pierrt'  on  the  Missouri 
River,  just  opposite  the  Cheyenne  River 
Sioux  reservation.  Miss  Collins 
identified  the  rattle  as  having  belonged 
to  "Elk  Head.  9th  keeper  of  the  sacred 
pipe."  It  is  not  known  how  Miss  Collins 
acquired  the  rattle. 

Mr.  Arvol  Looking  Horse,  keeper  of 
the  sacred  pipe,  traces  his  ancestry 
directly  and  without  interruption  to  Elk 
Head,  his  great-great-great  grandfather. 
During  consultation.  Mr.  Looking  Horse 
identified  this  rattle  as  a  spetnfic 
ceremonial  object  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
Americ;an  religion  bv  present-day 
adherents  and  has  requested  the  rattle 
be  returned  to  him  as  lineal  descendent. 

Based  on  the  above-mentioned 
information,  officials  of  the  South 
Dakota  State  Historic;al  Society  have 
determined  that,  pursuant  to  25  U.S.C. 
.3001  (3)(C).  this  cultural  item  is  a 
specific  ceremonial  object  needed  by 
traditional  Native  American  religious 
leaders  for  the  pra(  tice  of  traditional 
Native  American  religions  by  their 
present-day  adherents.  Officials  of  the 
South  Dakota  State  Historical  Society 
have  al.so  determined  that,  pursuant  to 
25  L'.SC.  3001  (a)l51(A).  Mr.  Arvol 
Looking  Horse  can  trace  his  ancestry 
dire<:tly  and  without  interniption  by 
means  of  the  traditional  kinship  system 
of  the  Cheyenne  River  Sioux  Tribe  to 
the  individual  who  owned  this  sacred 
object 

This  notice  has  been  sent  to  Mr.  Arvol 
Looking  Horse  and  officials  of  the 


Cheyenne  River  Sioux  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Claudia  Nicholson.  Museum  of 
the  South  Dakota  State  Historical 
Society,  900  Governors  Dr.,  Pierre,  SD 
57501-2217,  telephone (605)  773-6011 
before  February  18,  1997.  Repatriation 
of  these  objects  to  Mr.  Arvol  Looking 
Horse  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  ianuan-  8.  1997, 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist. 
Chief.  Archeology  and  Ethnographv  Pmgnjrn 
|FR  Doc.  97-1067  Filed  1-15-97.  8:45  am] 

BILLING  CODE  «310-70-^ 


Notice  of  Intent  to  Repatriate  a  Cultural 
Item  In  the  Possession  of  the  National 
Park  Service,  Organ  Pipe  Cactus 
National  Monument,  Ajo,  AZ 

AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  a  cultural  item 
in  the  possession  of  the  National  Park 
Service,  Organ  Pipe  Cactus  National 
Monument  which  meets  the  definition 
of  "unassociated  funerary  object  '  under 
Section  2  of  the  Act, 

The  object  is  a  large  ceramic  jar, 
reportedly  recovered  from  the  gravesite 
of  Tomas,  a  Hia-Ced  O'odham  medicine 
man.  Museum  records  indicate  that  the 
jar  was  donated  in  1972  to  the  National 
Park  Service  by  Mrs.  Ramona  Mattia.  a 
lineal  descendant  of  Tomas.  Information 
provided  by  members  of  the  Hia-Ced 
O'odham  Alliance,  a  non-federally 
recognized  Indian  group,  indicates  that 
the  jar  is  typical  of  the  type  of  objects 
placed  near  a  medicine  man's  burial 
site. 

Repatriation  of  the  jar  has  been 
requested  by  Josephine  Martinez, 
Tomas"  brother's  daughter's  daughter's 
daughter.  The  Hia-Ced  O'odham 
Alliance  has  provided  genealogical 
information  documenting  Mrs. 
Martinez's  relationship  to  Tomas  and 
supports  her  claim  of  lineal  descent 
based  on  the  traditional  kinship  system 
of  the  Hia-Ced  O'odham.  Mrs.  Mattia, 
now  deceased,  is  the  daughter  of  .Mrs. 
Martinez.  This  genealogical  information 
is  available  in  the  records  at  the 
Monument. 

Officials  of  the  National  Park  Service 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (3)(B),  this  object  is 
reasonably  believed  to  have  been  placed 
with  or  near  the  remains  of  Tomas  at  the 


time  of  death  or  later  as  part  of  a  death 
rite  or  ceremony.  Officials  of  the 
National  Park  Service  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3005  (a)(5)(A),  Mrs.  Martinez  can  trace 
her  ancestry  directly  and  without 
interruption  by  means  of  the  traditional 
kinship  system  of  the  Hia-Ced  O'odham 
to  Tomas. 

This  notice  has  been  sent  to  Josephine 
Martinez,  officials  oftheTohono 
O'Odham  Nation  of  Arizona,  Ak  Chin 
Indian  Community  of  Papago  Indians  of 
Arizona,  Gila  River  Pima-Maricopa 
Indian  Community  of  Arizona,  and  the 
Hia-Ced  O'odham  Alliance,  a  non- 
federally  recognized  Indian  group. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Harold  Smith,  Superintendent,  National 
Park  Service,  Organ  Pipe  Cactus 
National  Monument,  Route  1.  Box  100, 
Ajo,  Arizona:  telephone:  (520)  387-6849 
before  February  18,  1997.  Repatriation 
of  these  objects  to  Josephine  Martinez 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  (anuarv  b.  1997. 
Francis  P.  McManamon. 
Departmental  Consulting  Archenlogist. 
C.h)ef.  An  henlogy-  and  Ethnography  Program. 
IFR  Doc.  97-1065  Filed  1-15-97:  8:45  am] 

BILUNG  CODE  «310-70-F 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
an  Unassociated  Funerary  Object  from 
Norwich,  CT,  in  the  Possession  of  the 
PeatK>dy  Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

AGENCY:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPR.-\),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  an  unassociated  funerary 
object  in  the  possession  of  the  Peabodv 
Museum  of  Archaeology  and  Ethnology, 
Harvard  L'niversity,  Cambridge,  MA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Peabodv  Museum 
of  Archaeology  and  Ethnology 
professional  staff  in  consultation  with 
representatives  of  the  Mohegan  Indian 
Tribe  of  Connecticut. 

In  1922,  human  remains  representing 
three  individuals  were  recovered  from 
the  Norwich.  CT  area  by  VV.K.  Morehead 
of  the  Robert  S.  Peabody  Museum. 
These  human  remains  were  received  bv 
the  Peabody  Museum  of  Archaeology 
and  Ethnology  as  a  gift  from  the  Robert 
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S.  Peabody  Museum,  Andover,  MA  in 
1937.  Mohegan  oral  tradition  and 
historical  documents  indicate  Norwich, 
CT  area  was  a  traditional  Mohegan 
burial  area.  The  condition  of  the  human 
remains  indicate  internment  during  the 
contact  period  ca.  1600-1800  AD.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1910.  the  Peabody  Museum  of 
Archaeology  and  Ethnology  purchased  a 
large  collection  of  objects  and  human 
remains  from  Mr.  James  Eddy  Mauran. 
Included  in  this  collection  is  one 
projectile  point  which  is  described  in 
the  original  accession  records  as  having 
come  from  "the  Grave  of  Uncas.  Sachem 
of  the  Mohegans"  in  Norwich.  CT. 
Evidence  presented  by  Mohegan 
representatives  indicates  that  projectile 
points  were  commonly  included  in 
burials  as  part  of  Mohegan  funerary 
practices.  The  Mohegan  representatives 
also  state  that  because  ninetv-eight 
percent  of  Mohegan  tribal  members  are 
descended  from  Uncas,  no  single  lineal 
descendenl  can  be  identified. 

Based  on  the  above  mentioned 
information,  officials  of  the  Peabodv 
Museum  of  Archaeology  and  Ethnologv 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  three  individuals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeologv  and 
Ethnologv  have  determined  that, 
pursuant'to  25  U.S.C.  3001  (3)(B),  this 
cultural  item  is  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  and  is  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  a  Native  American  individual.  Lastlv. 
officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2).  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
unassociated  funerary  object  and  the 
Mohegan  Indian  Tribe  of  Connecticut. 

This  notice  has  been  sent  to  officials 
of  the  Mohegan  Indian  Tribe  of 
Connecticut.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  unassociated 
funerary-  object  should  contact  Ms. 
Barbara  Issac.  Repatriation  Coordinator. 
Peabody  Museum  of  Archaeology  and 
Ethnology,  Harvard  University.  11 
Divinity  Ave.,  Cambridge,  MA  02138; 
telephone  (617)  495-2254,  before 
February  18,  1997.  Repatriation  of  the 
human  remains  and  the  unassociated 


funerary  object  to  the  Mohegan  Indian 

Tribe  of  Connecticut  may  begin  after 

that  date  if  no  additional  claimants 

come  forward. 

Dated:  December  17.  1996 

Veletta  Canouts. 

Acting  Departmental  Consulting 

Archeologist. 

Deputy  Manager.  Archeology  and 

Ethnography  Program 

|FR  Doi    97-1068  Filed  1-15-97;  8:45  am] 
BILLING  CODE  4310-7a-f 


Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the  W.H. 
Over  State  Museum  of  the  South 
Dakota  State  Historical  Society, 
Vermillion,  SD 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  .American  Graves  Protection  and 
Repatriation  Act.  25  U.S.C.  3005  (a)(2). 
of  the  intent  to  repatriate  a  cultural  item 
in  the  possession  of  the  W.  H.  Over 
State  Museum  of  the  South  Dakota  State 
Historical  Society,  Vermillion,  SD. 
which  meets  the  definition  of  "object  of 
cultural  patrimony"  under  Section  2  of 
the  Act. 

The  object  is  a  drum  made  from  a 
wooden  washtuh  with  hide  stretched 
over  the  top  and  tacked  with  metal 
nails.  The  washtub.  ivory  in  color,  has 
four  rope  handles  and  is  braced  around 
the  middle  and  near  the  base  with  heavy 
wire.  A  brass  plaque  attached  to  the 
drum  reads:  "Northern  Ponca 
Hethushka,  or  War  Dance  Drum 
Donated  to  the  South  Dakota  Museum 
by  Thomas  Knudsen  October  5,  1963 
Restored  to  its  Original  Condition  under 
the  Direction  of  Peter  Leclaire  " 

During  the  late  1950s  and  early  1960s, 
when  the  Northern  Ponca  were  being 
terminated  as  a  federally-recognized 
Indian  tribe  by  the  Federal  government, 
the  Keeper  of  the  Hethu'shka  Drum. 
Thomas  Knudsen,  removed  the  drum 
from  the  tribal  community  building  for 
safekeeping.  Mr.  Knudsen  then 
apparently  placed  the  drum  in  the 
hands  of  Peter  LeClaire,  then  Tribal 
Historian,  in  order  to  have  the  drum 
refurbished.  The  drum  was  never 
returned.  The  drum  is  noted  as  coming 
into  the  collection  of  the  W.H.  Over 
Museum  (then  the  South  Dakota 
Museum)  in  the  fall  of  1963.  but  no 
deed  of  gift  has  been  located.  It  is  likely 
that  Mr.  LeClaire  actually  donated  the 
drum. 

The  drum's  cultural  affiliation  with 
the  Ponca  Tribe  of  Nebraska  is  clearl\ 
identified  through  museum  records, 
donor  information,  and  by 


representatives  of  the  Ponca  Tribe  of 
Nebraska.  Representatives  of  the  Ponca 
Tribe  of  Nebraska  state  that  this  drum  is 
used  for  a  variety  of  Ponca  dances  and 
ceremonies,  including  the  Hethu'shka.  a 
warrior  society  Further,  representatives 
of  the  Ponca  Tribe  of  Nebraska  state  that 
this  drum  has  ongoing  historical, 
traditional,  and  cultural  importance 
central  to  the  tribe,  and  r  ould  not  have 
been  alienated,  appropriated,  or 
conveyed  by  any  individual  regardless 
of  whether  or  not  the  individual  was  a 
member  of  the  tribe 

Officials  of  the  W.H.  Over  State 
Museum  have  determined  that, 
pursuant  to  25  U.S.C.  30U1(3)(D,I,  this 
cultural  item  has  ongoing  historir al. 
traditional,  and  cultural  importance 
central  to  the  culture  itself,  and  could 
not  have  been  alienated,  appropriated, 
or  conveyed  by  any  individual.  Officials 
of  the  W  H,  Over  State  Museum  have 
also  determined  that,  pursuant  to  25 
U.S.C.  3001(2).  there  is  a  relationship  of 
shared  group  identity  whic;h  c^n  he 
reasonably  traced  between  these  items 
and  the  Ponca  Tribe  of  Nebraska. 

This  notice  has  been  sent  to  officials 
of  the  Ponca  Tribe  of  Nebraska. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturallv 
affiliated  with  these  objects  should 
contact  Ms.  Cathleen  MacDonald. 
Assistant  Curator.  W.H.  Over  State 
Museum,  414  E.  Clark  St.,  \'ermillion. 
SD  57069.  telephone  (605) 677-5273 
before  Febmary  18,  1997.  Repatriation 
of  this  obiect  to  the  Ponca  Tribe  of 
Nebraska  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated,  Ianu,ir\' S   imqt 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Chief.  Archeology  and  Ethnography  Program 
IFR  Doc   97-1066  Filed  1-15-97.  8:45  ami 
BILLING  CODE  4310-7D-F 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Housing  Guaranty  Program;  Notice  of 
Investment  Opportunity 

The  U.S.  .Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  a  loan  to  MUFIS.  a.s. 
("Borrower").  Prague.  Czech  Republic, 
as  part  of  USAID's  development 
assistance  program  The  proceeds  of  this 
loan  will  be  used  to  enhance  the 
municipal  infrastructure  finance  system 
for  shelter-related  infrastructure  for  the 
benefit  of  low-income  families  in  the 
Czech  Republic,  .•\t  this  time,  the 
Borrower  has  authorized  USAID  to 
request  proposals  from  eligible  lenders 
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for  a  loan  under  this  program  of  S14 
railhon  U.S.  Dollars  {US$14,000,000). 
The  name  and  address  of  the  Borrower's 
representatives  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  and  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Czech  Republic 

Project  No.:  192-HG-OOl- 
$14,000,000. 

Housing  Guaranty  Loan  No.  192-HG- 
003  AOl. 

(1)  Attn:  Mr.  Ladislav  Macka,  MITIS. 
a,s..  Mailing  Address:  Jeruzalemska  4, 
111  21  Praha  1  Czech  Republic,  Telefax 
No.  (preferred  communication):  42-2- 
260-273,  Telephone  No.:  42-2-21009- 
440/42-2-21009-454 

(2)  Attn:  Ms.  Vera  Kamenickova,  The 
Ministry  of  Finance.  Mailing  Address: 
Letenska  15.  118  10  Praha  1  Czech 
Republic,  Telefax  No.  (preferred 
communication):  42-2-2454-2120. 
Telephone  No.:  42-2-2454-2258. 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  all  of  the  Borrower's 
representatives  by  the  bid  closing  date. 
Tuesday.  January  28.  1997.  12:00  noon 
Eastern  Standard  Time.  Bids  should  be 
open  for  a  period  of  48  hours  from  the 
bid  closing  date.  If,  in  the  judgement  of 
the  Borrower,  interest  rates  should  rise 
significantly  during  the  bid  solicitation 
period,  the  Borrower  reserves  the  right 
to  refuse  all  offers.  Copies  of  all  bids 
should  be  simultaneously  sent  to  the 
following: 

(1)  Mr.  Fred  Van  Antwerp.  U.S. 
Agency  for  International  Development, 
USAID/Prague.  Czech  Repubhc,  (Street 
address;  Trziste  15,  118  01  Praha.  Czech 
Repubhc).  Telefax  No.  (preferred 
communication):  42-2-2451-0340  or 
0341,  Telephone  No.:  42-2-2451-0847. 

(2)  Ms.  Viviann  Gar\/Mr.  Peter  Pirnie, 
U.S.  Agency  for  International 
Development,  Office  of  Environment 
and  Urban  Program.  G/ENV/UP,  Room 
409,  SA-18.  1601  North  Kent  Street. 
Rosslvn.  VA  22209,  Telex  No.:  892703 
AID  V'VSA.  Telefax  No.  (preferred 
communication):  (703)  875^639  or 
(703)  875^384,  Telephone  No.:  (703) 
875-4510  or  (703)  875-4300. 

(3)  Mr.  William  Frej,  U.S.  Agency  for 
International  Development.  USAID/ 
Warsaw,  Poland,  (Street  address:  ,Aleje 
lerozolimskie  56C  00803  Warszawa. 
Poland),  Telefax  No.  (preferred 
communication):  48-22-6302486, 
Telephone  No.:  48-22-6302480 

For  your  information  the  Borrower  is 
currently  considering  the  following 
terras: 


(IJ  Amount:  U.S.  $14  million. 

(2)  Term:  30  years;  15  years. 

(3)  Grace  Period:  Ten  years'  grace  on 
repayment  of  principal.  (During  grace 
period,  semi-annual  payments  of 
interest  only.)  Semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20  or  5-year  life  of  the 
loan  are  requested. 

(4)  Interest  Rate:  Alternatives  of  (a) 
30- Year  fixed,  and  (b)  15- Year  fixed  are 
requested. 

(a)  30-Year  Fixed  Interest  Rate:  If  rates 
are  to  be  quoted  based  on  a  spread  over 
an  index,  the  lender  should  use  as  its 
index  a  long  bond,  specifically  the  yield 
on  the  6V2%  U.S.  Treasury  Bond  due 
November  15,  2026.  Such  rate  is  to  be 
set  at  the  time  of  acceptance.  Interest  to 
be  payable  semi-annually  in  arrears  on 

a  30/360  day  basis. 

(b)  15-  Year  Fixed  Interest  Rate:  If  rates 
are  to  be  quoted  on  a  spread  over  an 
index,  the  lender  should  use  as  the 
index  the  yield  of  the  6V2%  U.S. 
Treasury  Bond  due  October  2006.  Such 
rate  is  to  be  set  at  the  time  of 
acceptance.  Interest  to  be  payable  semi- 
annually in  arrears  on  a  30/360  day 
basis. 

(5)  Prepayment: 

(a)  Offers  .should  include  options  for 
repayment  and  identify  prepayment 
premiums,  if  <my,  and  specify  the 
earliest  date  the  option  can  be  exercised 
without  penalty. 

(b)  Only  in  an  extraordinary  event  to 
assure  compliance  with  statutes  binding 
USAID,  USAID  reserves  the  right  to 
accelerate  the  loan  at  par  (it  should  be 
noted  that  since  the  inception  of  USAID 
Housing  Guaranty  Program  in  1962, 
USAID  has  not  exercised  its  right  of 
acceleration). 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees  and  Paying  and 
Transfer  Agent  fees.  Lenders  are 
requested  to  include  all  legal  fees  and 
out-of-pocket  expenses  in  their 
placement  fee.  Such  fees  and  expenses 
shall  be  payable  at  closing  from  the 
proceeds  of  the  loan.  All  fees  should  be 
clearly  specified  in  the  offer. 

(7)  Closing  Date:  Not  to  exceed  60 
days  from  date  of  selection  of  lender 
unless  by  mutual  agreement  of  all  the 
parties. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and, 
thereafter,  subject  to  approval  by 
USAID.  Disbursements  under  the  loan 
will  be  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Bonower. 


The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  Section 
238(c)  o'f  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and  (4)  foreign 
partnerships  or  associations  wholly 
owmed  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loan  must  be  repayable  in  full  no 
later  than  the  thirtieth  aimiversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  from: 

Ms.  Viviann  Gary,  Director,  Office  of 
Environment  and  Urban  Programs,  U.S. 
Agency  for  International  Development, 
Room  409,  SA-18,  1601  N.  Kent  Street, 
Rosslyn,  VA  22209,  Fax  Nos.:  (703)  875- 
4384  or  (202)  736-7485,  Telephone: 
(703)  875^300  or  (202)  647-9839. 

Dated:  January  9,  1997. 
Michael  G.  Kitay, 

Assistant  General  Counsel.  Bureau  for  Global 
Programs.  Field  Support  and  Research 
Agency  for  International  Development. 
(PR  Doc.  97-1130  Filed  1-15-97;  8:45  am] 
BILUNG  CODE  611S-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Earl  G.  Rozeboom,  M.D.;  Revocation  of 
Registration;  Correction 

In  notice  document  96-30377 
appearing  on  page  60730  in  the  issue  of 
Friday,  November  29,  1996,  as  corrected 
at  61  FR  68097,  December  26,  1996, 
make  the  following  corrections: 

On  page  60730,  in  the  first  column, 
first  paragraph,  9th  line  and  third 
colunm,  3rd  line  "AR40446ir'  should 
read  "AR4014611". 

Dated:  January  9,  1997. 
(aines  S.  Milford, 

Acting  Deputy  Administrator. 

|FR  Doc.  97-1023  Filed  1-15-97;  8:45  am] 

BILUNG  CODE  4410-09-M 
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Office  of  Justice  Programs 
[OJP  (OJJDP)  No.  1107] 

2RIN  1121-2A54 

Notice  of  the  Fiscal  Year  1996  Missing 
and  Exploited  Children's  Program 
Final  Program  Plan  and 
Announcement  of  Discretionary 
Competitive  Assistance  Grant; 
Correction;  Deadline  Extension 

AGENCY:  Office  of  Justice  Programs. 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Justice. 

ACTION:  The  notice  extends  the  due  date 
for  applications  until  5:0U  p.m.  March 
14,  1997  and  corrects  the  address  for 
obtaining  the  Application  Kit. 

SUMMARY:  This  is  a  correction  and 
revision  to  61  FR  65436.  December  12. 
1996. 

DATES:  The  due  date  for  submission  of 
applications  is  extended  to  March  14. 
1997.  All  applications  must  be  received 
by  mail  or  delivered  to  Office  of 
Juvenile  Justice  and  Delinquencv 
Prevention.  Missing  and  Exploited 
Children's  Program  by  5  p.m.  e.s.t., 
March  14.  1997.  Applications  received 
after  the  deadline  date  vvill  not  be 
considered. 

ADDRESSES:  Applications  must  be 
mailed  or  delivered  to  Office  of  Juvenile 
lustice  and  Delinquency  Prevention. 
Missing  and  Exploited  Children's 
Program.  6.33  Indiana  Avenue.  N.VV.. 
Room  550.  Washington  D.C.  20531. 
Applications  Kits  can  be  obtained  bv 
contacting  the  Juvenile  lustic.e 
Clearinghouse.  P.O.  Box  6000. 
Rockville.  Marvland  20849-6000  or  at 
1-800-638-8736. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shay  Bilchik.  Administrator.  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  633  Indiana  Avenue,  N.VV., 
7th  Floor.  Washington.  DC.  20531.  For 
copies  of  the  original  solicitation  for 
applications,  refer  to  Federal  Register. 
Vol.  61.  No.  240.  December  12.  1996.  An 
application  kit  and  supplemental 
information  relevant  to  the  program,  can 
be  obtained  by  calling  the  juvenile 
Justice  Clearinghouse,  toll  free.  24  hours 
a  day,  (800)  638-8736 

Dated:  January  10.  1997. 
Shay  Bilchik, 

Adnunistnitor.  Office  of  juvenile  Justice  and 

Delinquency  Prevent lon- 

iPR  E)oc.  97-lu;i4  Filed  1-15-97.  8:45  ami 

BILLING  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Migrant 
and  Seasonal  Farmworker  Programs; 
Proposed  Allocation  Formula 

AGENCY:  Employment  and  Training 

.Administration.  Labor, 
ACTION:  .Notice  of  a  proposed  updated 
allocation  formula  described  herein,  and 
request  for  comments. 

SUMMARY:  The  Employment  and 
Training  Administration  is  publishing  a 
notice  of  a  description  of  and  rationale 
for  a  new  allocation  formula  for  the  Job 
Training  Partnership  Section  402 
migrant  and  seasonal  farmworker 
programs,  and  a  presentation  of 
preliminary  State  planning  estimates 
derived  therefrom  for  Program  Year  (PY) 
1997  (July  1.  1997  through  June  30. 
1998).  Public  comment  is  requested. 
DATES:  Written  comments  on  this  notice 
are  in\  ited  and  must  be  received  on  or 
before  March  3.  1997. 
ADDRESSES:  Written  comments  shall  be 
submitted  to  Director.  Office  of  Special 
Targeted  Programs.  Employment  and 
Training  Administration.  U.S. 
Department  ot  Labor,  Room  N-4641. 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  Charles  C.  Kane.  Chief.  Division  of 
Seasonal  Farmworker  Programs. 
Telephone:  (202)  219-5500  (this  is  not 
a  toll-free  number)  or  e-mail: 
<kanecii;doleta,gov>. 

I.  Introduction.  Scope  and  Purpose  of 
Notice 

This  notice  is  published  pursuant  to 
Section  162(d)  of  the  Act,  which  states: 

Whenever  the  Secretary  utilizes  a 
formula  to  allot  or  allocate  funds  made 
available  for  distribution  at  the 
Secretary's  discretion  under  this  Act. 
the  Secretary  shall,  not  later  than  30 
days  prior  to  such  allotment  or 
allocation,  publish  such  formula  in  the 
Federal  Register  for  comments  along 
with  the  rationale  for  the  formula  and 
the  proposed  amounts  to  be  distributed 
to  ea(  h  State  and  area.  After 
consideration  of  any  (  om:;ients 
recei\ed.  the  Secretary  shall  publish 
final  allotments  and  allocations  in  the 
Federal  Register 

Thus,  this  notice  represents  the  first 
part  of  a  two-stage  process.  Upon  receipt 
of  comments  from  the  public  regarding 
this  notice,  modifications  to  the 
proposed  formula  and  preliminarv 
planning  estimates  will  be  considered. 
In  the  second  stage,  the  final  formula 


and  planning  estimates  will  be 
published  in  the  Federal  Register 

The  formula  is  developed  for  the 
purpose  of  distributing  funds 
geographi(,allv  by  State  service  areas,  on 
the  basis  of  i  :i(,h  State  service  area  s 
relati\e  shrre  of  persons  eligible  for  the 
program.  Beginning  with  PY  1997.  a 
revised  allocation  formula  is  proposed 
which  will  update  the  allocation  of 
funds  among  t;ie  States  bv  using  more 
current  data  on  the  distribution  of  the 
farmworker  population.  The  revised 
formula  is  the  result  of  work  done  bv  an 
Interagency  Task  Force  on  Farmworker 
Population  Data  (Task  Force),  The  Task 
Force  was  convened  by  ETA  in  an  effort 
to  refine  the  allocation  formula  used 
since  1986. 

Part  II  of  this  notice  provides  a 
discussion  for  public  comtiient  of  the 
issues  associated  with  farmworker 
population  data,  including:  a 
description  of  available  farmworker 
population  data  sources;  a  discussion  of 
the  factors  affecting  formula 
i:onstruction;  and  the  rationale  for  the 
proposed  formula. 

Part  III  describes  a  hold-harmless 
provision  which  is  proposed  to  be  put 
into  place  lor  three  years  following  the 
implementation  of  the  revised  allocation 
formula.  The  hold-harmless  provision  is 
designed  to  provide  a  staged  transition 
from  old  to  new  funding  levels  for  State 
service  areas. 

Part  IV  describes  the  proposed 
application  of  the  formula  and  the  hold- 
harmless  provision  using  the  PY  97 
appropriation.  These  results  are 
presented  in  a  Table  appended  to  this 
noti(  (' 

II.  Description  of  Proposed  Alluiatiun 
Formula 

A.  Interagency  Task  Force  on 
Farmworker  Population  Data 

In  April  1994,  a  special  task  force  was 
convened  to  explore  options  for  revising 
the  existing  formula  and  its  data  bases. 
The  Interagency  Task  Force  on 
Farmworker  Population  Data  consisted 
of  specialists  in  the  fields  of 
demography,  economics,  sociology, 
survey  research,  statistics;  an 
employment  and  training  programs 
specialist;  and  a  representative  of  JTPA 
Section  402  grantees.  Staff  froin  ETA. 
the  Bureau  of  Labor  Statistics,  the 
Economic  Research  Service  of  the  U.S. 
Department  of  Agriculture,  and  the 
Bureau  of  the  Census  of  the  U.S. 
Department  of  Commerce  were 
represented  in  this  group  The  Task 
Force  was  fortunate  to  include  three 
members  of  the  1^186  Interagency  Task 
Force  that  developed  the  original 
allocation  formula,  which  the  proposed 
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formula  in  this  notice  revises  and 
updates. 

The  Task  Force  examined  a  wide 
variety  of  issues  in  considering  those 
most  important  to  developing  a  funding 
formula.  The  formula  proposed  in  this 
notice  is  intended  to  be  responsive  to 
the  many  concerns  about  and  interest  in 
farmworker  population  data.  It 
represents  the  Task  Force's  best  effort  at 
crafting  a  funding  methodology  which 
meets  the  following  statutory  and 
administrative  requirements: 

(1)  The  need  to  use  the  most  current 
data  available  on  the  farmworker 
population  distribution  among  States 
and  counties; 

(2)  The  need  to  employ  detailed  data 
which  enumerate  the  farmworker 
population  at  the  State  level,  to  correlate 
with  the  State-by-State  geographical 
level  at  which  funds  are  allocated;  and 

(31  The  need  to  use  data  which  are 
descriptive  and  relevant — that  is,  which 
address  the  socio-economic  conditions, 
particularly  the  occupations  and 
incomes,  experienced  by  the 
farmworker  population  served  by  the 
JTPA  Se<:tion  402  program. 

B  Discussion  of  Data  Sources 

The  following  eight  data  bases  were 
evaluated  for  possible  use  in  the 
formula  distribution  of  iTPA  Section 
402  funds:  Census  of  Population, 
Census  of  Agriculture,  National 
Agricultural  Workers  Survev.  Current 
Population  Survey,  Farm  Labor  Survey, 
Farm  Costs  and  Returns  Survey,  Bureau 
of  Economic  Analysis  data,  and  Migrant 
Enumeration  Project  data.  Each  is 
discussed  separately  below.  Three 
measures  were  applied  to  each  of  the 
data  bases.  A  measure  of  currency 
determined  whether  the  data  bases  were 
composed  of  more  recent  or  more 
obsolete  data.  A  measure  of  detail 
determined  whether  data  bases  offered 
descriptions  of  the  farmworker 
population  at  national.  State  and  county 
levels.  A  measure  of  relevance 
determined  whether  data  bases  contain 
meaningful  data  on  the  socio-economic 
conditions  experienced  bv  the 
population.  These  measures  were 
applied  to  each  data  source  separately, 
and  in  combination  with  others  to 
determine  which  one  or  ones  would  be 
suitable  for  a  revised  formula. 

1.  Census  of  Population 

Presently,  the  Decennial  Census  of 
Population  (COP)  is  the  only  source  of 
data  on  the  farmworker  population  that 
provides  information  on  their  socio- 
economic characteristics  which  is 
equally  available  at  national.  State,  and 
county  levels.  This  is  perhaps  its 
greatest  strength  The  COP.  among  other 


things,  counts  individuals  by 
occupation,  industry,  income  level,  and 
provides  the  number  of  family  members 
for  respondents.  All  of  these  are  factors 
as.sociated  with  participant  eligibilitv  in 
the  ITPA  Section  402  program.  Finally. 
the  COP  has  been  used,  in  whole  or  in 
part,  for  the  past  decade  to  allocate 
JTPA  Section  402  funds.  The  funding 
levels  to  the  grant  programs  which  now 
comprise  the  JTPA  Section  402  system 
have  been  relatively  stable  as  a  result. 

The  COP  also  has  a  number  of 
recognized  weaknesses  with  regard  to 
counting  the  farmworker  population. 
These  have  been  described  elsewhere, 
by  numerous,  knowledgeable  critics  and 
this  notice  contains  only  a  brief 
recapitulation  of  these  problems.  The 
1990  COP  was  conducted  during  one 
reference  week  period,  generally  the  last 
week  in  March  or  the  first  week  in 
April.  The  enumeration  in  early  Spring 
occurred  at  a  time  during  which 
agricultural  activity  across  the  country 
was  limited.  Occupational  questions  on 
the  Census  form  concerned  the  chief  job 
activity  during  the  survey  week. 
Consequently,  those  farmworkers  who 
were  unemployed  due  to  the  seasonal 
nature  of  agricultural,  or  who  were 
employed  for  a  majority  of  hours  in  a 
nonfarm  occupation,  would  not  be 
counted  as  farmworkers  by  Census 
enumerators. 

Migrant  and  seasonal  farmworkers  as 
a  group,  are  characterized  by  many 
members  who:  have  no  fixed  address; 
are  highly  migratory;  have  limited 
English-speaking  abilities;  have  low 
educational  levels;  work  intermittently 
in  various  agricultural  and  non- 
agricultural  occupations  during  a  single 
year;  have  only  casual  employer- 
employee  links;  live  in  rural,  often 
remote,  areas;  and  are  unfamiliar  with 
or  actively  distrustful  of  government 
agencies  and  agents,  such  as  Census 
enumerators.  The  consequent  non- 
identification  of  such  individuals  as 
farmworkers  tended  to  exacerbate  the 
problem  of  under-counting  this 
population. 

The  COP's  weaknesses  as  a  measuring 
instrument  also  include  the  fact  that  it 
occurs  decennially  and  there  are  no 
intercensal  surveys  of  equivalent 
breadth.  Additionally,  measures  of  the 
farmworker  (or  any  occupationally- 
defined)  population,  are  the  result  of 
projet:tions  made  from  a  sample  (in  that 
case  17  percent  of  households),  not  the 
universe  of  respondents.  However,  it 
should  be  noted  that  virtuallv  all 
farmworker  data  sources  suffer  this 
weakness.  As  a  mitigating  factor,  the 
COP  is  based  on  a  much  larger  sample 
of  households  than  any  other  data  set. 


2.  Census  of  Agriculture 

The  Census  of  Agriculture  (COA) 
[;onducted  everv  five  vears,  measures 
total  hired  and  contract  labor  expenses 
incurred  in  the  operation  of  farms 
during  an  entire  year.  Additionally, 
there  is  a  periodic  enumeration  of  the 
number  of  hired  (but  not  contract) 
workers  on  tarms.  The  COA  combined 
tallies  of  labor  expenditures  and  number 
of  workers,  capture  virtuallv  all 
farmworkers  who  worked  for  wages. 
The  COA  also  offers  the  most  complete 
geographic  coverage  of  hired  and 
contract  farm  labor,  as  measured  bv 
labor  expenses. 

The  weakness  of  the  COA  include  the 
fact  that  no  measures  of  individual 
worker  earnings  are  available. 
Therefore,  it  is  not  possible  to 
determine,  without  additional 
refinement  of  these  data,  the  number 
and  distribution  of  the  economically 
disadvantaged  farmworkers  who  are  the 
target  population  for  JTPA  Section  402 
services.  Neither  does  the  COA  record 
data  based  on  discrete  occupations 
within  agriculture,  or  the  number  of 
farmworker  dependents.  The  COA 
expenditure  data  include  farm  owners/ 
managers,  secretaries,  clerks  and  others 
who  are  not  eligible  for  program 
services  based  on  their  occupation.  In 
the  tally  of  hired  farmworkers,  there  is 
a  potential  for  a  duplicate  count  given 
the  high  level  of  turnover  in  this 
industry.  Finally,  there  is  a  potential 
problem  of  using  expenditure  data  as  a 
proxy  for  the  number  of  farmworkers  in 
the  States,  since  areas  with  substantial 
agribusiness  may  have  higher  unit  costs, 
and  higher  expenditures  do  not 
necessarily  equate  with  larger  numbers 
of  workers. 

3.  National  Agricultural  Worker  Survey 

The  National  Agricultural  Workers 
Survey  (NAWS),  published  bv  the 
Department,  is  conducted  three  times 
annually  at  peak  and  slack  agricultural 
seasons  (lanuary.  May  and  September) 
and  surveys  a  random  sample  of 
agricultural  workers.  The  NAWS  is  rich 
in  demographic  and  socio-economic 
detail,  and  includes  income  and  familv 
member  data. 

The  principal  weakness  of  the  NAWS 
is  that  it  does  not  provide  an  estimate 
of  either  the  size  or  the  distribution  of 
the  farmworker  population  among  the 
States.  A  secondary  weakness  is  that  its 
description  of  the  farmworker 
population  is  based  on  a  relatively  small 
sample  of  between  2,000  and  2,700 
respondents  located  in  72 
predominantly  agricultural  counties  in 
2.5  States.  Additionally,  the  surveyed 
respondents  work  only  in  perishable 
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commodities  and  the  NAWS  does  not 
survey  farmworkers  in  livestock 
production;  thus,  it  excludes  those 
Uvestock  workers  who  may  be  ehgible 
for  JTPA  Section  402  program  services. 

4.  Current  Population  Survey 

The  Current  Population  Survey  (CPS). 
published  by  the  Bureau  of  Labor 
Statistics,  is  a  monthly  probability 
survey  based  on  a  random  sample  of 
about  57,000  households.  Earnings 
questions  are  directed  to  a  subset  of  the 
sample  households.  Although  this  is  the 
most  timely  of  the  data  sources 
considered,  with  regard  to  the 
farmworker  population,  the  extremely 
small  sample  size  limits  its  applicabihty 
to  the  whole  farmworker  population. 
Furthermore,  because  of  low  statistical 
reliabiUty,  DOL  does  not  pubhsh  State 
estimates  directly  from  the  CPS  for  most 
States. 

5.  Farm  Labor  Survey 

The  Farm  Labor  Survey  (FLS), 
published  by  the  National  Agricultural 
Statistics  Service,  is  a  quarterly  count 
(for  California,  Florida,  and  the  full 
United  States)  of  all  wage  and  salarv' 
workers  on  the  farm,  including  clerical 
and  maintenance  workers,  but 
excluding  contract  workers.  The  FLS  is 
a  probability  survey  based  on  a  sample 
of  roughly  15,000  farms.  It  projects  from 
this  sample  the  average  number  of 
persons  engaged  in  agriculture  in  16 
States  and  15  regions  comprised  of  two 
or  more  States.  No  income  information 
is  available  from  FLS  data.  However,  the 
FLS  reports  annual  average  hourly 
wages  for  all  hired,  field,  field  and 
livestock,  and  hourly  workers. 
Agricultural  service  workers  and 
contract  workers  are  excluded.  The 
hourly  wage  rates  are  available  for  all 
States  except  Alaska.  The  District  of 
Columbia  and  the  Commonwealth  of 
Puerto  Rico  also  are  excluded.  These 
annual  wage  rates  are  averages  of  the 
wage  rates  for  each  survey  week, 
weighted  by  the  number  of  hours 
worked  during  the  week.  The  annual 
average  is  based  on  data  collected  for 
January,  April,  July  and  October. 

6.  Farm  Costs  and  Returns  Survey 

The  annual  Farm  Costs  and  Returns 
Survey  (FCRS)  data  reflect  total  hired 
and  contract  labor  expenses  inciirred  in 
the  operation  of  farms  during  the  entire 
year,  including  expenses  for  secretaries 
and  maintenance  workers.  No 
individual  income  data  are  available 
from  the  FCRS,  nor  are  State  estimates 
of  the  farmworker  population  derived 
directly  from  the  FCRS.  The  FCRS  data 
are  used  to  calculate  a  national  estimate 
which  is  then  distributed  to  the  States, 


primarily  by  using  data  from  the  Census 
of  Agriculture. 

7.  Bureau  of  Economic  Analysis 

Bureau  of  Economic  Analysis  (BEA) 
data  consist  of  annual  estimates  of  all 
wage  and  salary  workers,  including 
farmworkers  and  others  working  on  a 
farm,  such  as  clerical  and  maintenance 
workers,  but  excluding  contract 
workers.  The  BEA  estimates  are  based 
on  data  from  the  Farm  Labor  Survey,  the 
Farm  Costs  and  Retum»Survev.  the 
Census  of  Agriculture  discussed  above, 
and  UnemplojTnent  hisurance  Program 
data. 

8.  Migrant  Enumeration  Project 

The  Migrant  Enimieration  Project 
(MEP)  data  on  the  number  of 
farmworkers  are  developed  from  a 
Demand  for  Labor  study  sponsored  by 
the  Office  of  Migrant  Health  of  the 
Department  of  Health  and  Human 
Services  in  1991-92.  The  formula  used 
in  the  study  is  constructed  from 
information  on  crop  acreage,  hours 
needed  to  perform  a  specific  operation 
[e.g.  harvest)  on  one  acre  of  the  crop, 
work  hours  per  farmworker  per  day,  and 
season  length  for  peak  work  activity. 
This  information  was  collected  in 
counties  with  a  migrant  presence.  Inter- 
and  intra-State  duplicate  counts  are 
likely  with  this  methodology.  The 
number  of  dependents  found  by  the 
MEP  was  calculated  based  on  NAWS 
data.  No  farmworker  income 
information  is  available  from  the  MEP. 

C.  Data  Correlation 

To  test  the  cohesion  of  the  various 
data  bases,  the  Task  Force  made  a 
comparison  of  relative  distributions  for 
those  data  bases  able  to  provide 
estimates  on  a  State-by-State  level.  The 
NAWS  was  excluded  because  it  does 
not  provide  estimates  of  the  distribution 
of  farmworkers.  Analysis  revealed  a 
surprising  degree  of  correlation  (ranging 
from  0.8  to  0.99)  among  the  data  bases 
as  to  the  relative  distribution  of 
farmworkers,  despite  their  differing 
methodologies,  timing,  definitions  of 
farmworkers  and  scope.  The  degree  of 
correlation  deteriorates  when  data  on 
the  large  agricultural  States  of 
Cahfomia,  Florida  and  Texas  are 
excluded.  In  particular,  with  these 
States  excluded.  MEP  and  CPS  data 
correlate  very  poorly  with  other  data 
sets.  Even  so,  the  data  sets  which  are 
proposed  for  the  formula — the  COP.  the 
FLS  cind  the  COA — range  in  correlation 
from  0.86  to  0.91  with  all  States 
included  and  from  0.64  to  0.80  with 
Cahfomia,  Florida  and  Texas  excluded. 


D.  Proposed  Allocation  Formula 

Based  on  evaluation  of  the  data  bases, 
the  Department  proposes  that  the  data 
for  the  allocation  of  JTPA  Section  402 
funds  among  the  States  in  PY  1997  will 
come  from  the  1990  Census  of 
Population,  the  1992  Census  of 
Agriculture,  and  the  1992  Farm  Labor 
Survey.  These  three  data  bases,  while 
limited  in  the  aspects  discussed  in  this 
notice,  nevertheless  meet  the  tests  of 
currency,  detail,  and  relevance.  The 
Department's  decision  to  continue  to 
use  1990  COP  data  is,  in  part,  based  on 
Section  162(a)  of  the  Act  which 
provides: 

All  allotments  and  allocations  under 
this  Act  shall  be  based  on  the  latest 
available  data  and  estimates  satisfactory 
to  the  Secretary'.  All  data  relating  to 
economically  disadvantaged  and  low- 
income  persons  shall  be  based  on  1980 
Census  or  later  data. 

One  set  of  data  obtained  from  the 
1990  COP  and  proposed  for  use  in  the 
formula,  is  the  number  of  workers  in 
certain  occupational  and  industrial 
codes  associated  with  agriculture,  who 
reported  on  the  Census  questionnaire 
that  they  earned  an  income  at  or  below 
70  percent  of  the  Lower  Living  Standard 
Income  Level  (LLSIL)  set  by  the  Bureau 
of  Labor  Statistics. 

A  second  component  of  the  formula  is 
labor  expenditure  from  the  Census  of 
Agriculture  1992.  Labor  expenditure 
data  are  a  function  of  wages  times  hours 
worked.  Since  wage  rates  var\'  widely 
by  geographic  area,  the  proposed 
formula  converts  expenditures  from  an 
absolute  to  a  relative  measure  by 
dividing  State  expenditures  by  the 
annual  average  hired  farmworker's  wage 
rate  in  each  State  to  derive  an  hours- 
worked  figure.  The  wage  rate  data  are 
from  the  1992  Farm  Labor  Survey. 
Because  the  FLS  does  not  report  on 
Puerto  Rico  annual  average  wages,  data 
for  on-the-job  training  hourly  wages  in 
agriculture,  from  the  JTPA  Section  402 
grantee  for  the  Commonwealth  of  Puerto 
Rico,  were  used  as  a  substitute. 
Although  the  COA/FLS  data  set  does 
not  directly  measure  the  number  of 
farmworkers,  it  does  provide  a  measure 
of  total  work  supplied  farmworkers,  and 
the  Department  believes  it  will  serve  as 
an  effective  proxy. 

Of  the  amounts  available  for 
allocation  by  formula  for  each  program 
year  and  which  will  not  be  set  aside  for 
use  in  technical  assistance  or  special 
projects  pursuant  to  20  CFR 
633.105(b)(2)— 

(1)  Fifty  percent  of  the  funds  would 
be  allocated  on  a  State-by-State  basis 
using  1990  Census  data  on  the  relative 
share  distribution  of  farmworkers 
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among  the  States  who:  (a)  performed 
eligible  farmwork,  and  (b)  were 
economically  disadvantaged,  defined  as 
family  income  at  or  below  70  percent  of 
the  Lower  Living  Standard  Income 
Level;  and 

(2)  Fifty  percent  of  the  funds  would 
be  allocated  on  a  State-by-State  basis 
according  to  the  relative  share 
distribution  of  an  estimate  of  the  total 
number  of  hours  of  farmworR  in  each 
State,  determined  by  using  Census  of 
Agriculture  data  on  the  total  labor 
expenditures  in  each  State,  adjusted  by 
the  average  annual  hourlv  wage  in 
agriculture,  derived  from  the  FLS. 

This  two-peul  formula  is  intended  to 
provide  an  equitable  distribution  of  the 
hinds  available  for  PY  1997  and  beyond. 

E.  Special  Tabulation  of  COP  Data 

The  State  data  from  the  1992  Census 
of  Agricuhure  and  the  Farm  Labor 
Survey  portions  of  the  formula  were 
taken  from  published  reports  with  no 
further  refinement  of  data. 

To  collect  data  for  the  COP  portion  of 
the  proposed  formula,  several  steps 
were  taken.  The  Department  requested  a 
special  tabulation  of  1990  COP  data 
from  the  Bureau  of  the  Census  in  the 
form  of  a  selection  of  Standard 
Occupational  Classification  (SOC)  and 
Standard  Industrial  Classification  (SIC) 
codes  which  contain  information 
somewhat  different  from  that  used  in 
the  current  formula. 

F.  SOC  and  SIC  Codes 

COP  equivalents  were  used  to  capture 
individuals  in  the  following  Standard 
Occupational  Classification  codes. 
473 — farmers,  except  horticultural 
474 — horticultural  specialty  farmers 
475 — managers,  farms  except 

horticultural 
476 — managers,  horticultural  specialty 

farms 
477 — supervisors,  farm  workers 
479 — farm  workers 
483 — marine  life  cultivation  workers 
484 — nursery  workers 
485 — supervisors,  related  agricultural 

occupations 
488 — graders  and  sorters,  agricultural 

products 
489 — inspectors,  agricultural  products 
494 — supervisors,  forestry  and  logging 

workers 
495 — forestry  workers,  except  logging 
496 — timber  cutting  and  logging 

occupations 
497 — captains  and  other  officers,  fishing 

vessels 
498— fishers 

COP  equivalents  were  used  to  capture 
individuals  in  the  following  Standard 
Industrial  Classification  codes: 


001 — agricultural  production,  crops 

002 — agricultural  production,  livestock 

007 — agricultural  services 

008— forestry 

009 — fishing,  hunting  and  trapping 

241— logging 

515 — farm  products,  raw  materials 

The  Department  attempted  to  examine 
the  widest  possible  range  of  workers  in 
agricultural  activities  in  designing  its 
special  tabulation.  Some  of  the  SOC  and 
SIC  categories  that  were  considered  are 
new,  e.g.,  SOC  c«des  494-498  and  SIC 
codes  008,  009,  241  and  515.  The 
following  SOC  and  SIC  codes  were 
deleted  as  not  being  representative  of 
the  population  served  by  the  [TPA 
Section  402  program:  SOC  4Q6 — timber 
cutting  and  logging  occupations;  SOC 
497 — captains  and  other  officers,  fishing 
vessels;  SIC  241 — logging:  and  SIC 
515 — farm  products,  raw  materials.  One 
result  of  the  codes  selected  for  the 
proposed  formula  is  that  funds  would 
be  allocated  for  Alaska.  This  is  almost 
solely  due  to  a  significcuit  number  of 
low  income  individuals  in  fishing 
occupations.  Under  the  current  formula, 
Alaska  does  not  receive  fTPA  Section 
402  funds  because  of  the  minimal  level 
of  farmwork  activity.  The  Department 
specifically  requests  comment  on  which 
of  the  above  SOC  and  SIC  codes  are 
appropriate  to  be  retained  for  the 
farmworker  population  database. 

The  special  tabulation  was  built 
around  a  number  of  tables  which 
provide  discrete  information  on  the 
farmworker  population.  Data  are 
available  on: 

(1)  The  whole  count  of  farmworkers; 

(2]  The  count  of  farmworkers  falling 
below  the  Poverty  Index; 

(3)  The  count  of  farmworkers  falling 
below  70  percent  of  the  LLSIL; 

(4)  The  count  of  individuals  who  did 
any  farmwork  in  1989;  this  table 
attempts  to  capture  individuals  who,  at 
the  time  of  the  Census  in  April  1990 
were  farmworkers,  but  who  were 
unemployed  and  whose  last  chief  job 
was  in  farmwork; 

(5)  The  count  of  farmworker  families 
falling  below  the  Poverty  Index; 

(6)  The  count  of  farmworker  families 
falling  below  70  percent  of  the  LLSIL; 

(7)  The  count  of  farmworker  family 
members  falling  below  the  Poverty 
Index;  this  table  is  a  proxy  for 
farmworker  dependents  who  are 
potentially  eligible  for  JTPA  Section  402 
program  services;  and 

(8)  The  count  of  farmworker  family 
members  falling  below  70  percent  of  the 
LLSIL;  this  table  is  a  proxy  for 
farmworker  dependents  who  are 
potentially  eligible  for  JTPA  Section  402 
program  services. 


G.  Other  Formula  Design  Issues 

Following  are  some  of  the  ancillary 
issues  which  surfaced  or  were  revisited 
(from  the  1986  formula  deliberations) 
during  the  preparation  of  the  proposed 
new  formula. 

1.  LLSIL  v.  Poverty  Index 

The  special  tabulation  from  the  COP 
provides  counts  of  farmworkers  falling 
under  the  Poverty  Index  and 
farmworkers  falling  under  70  percent  of 
the  LLSIL.  In  1986,  the  Department 
decided  to  change  from  the  Poverty 
Index  to  the  LLSIL.  The  Rationale  at  the 
time  was  that  this  change  was  consistent 
with  program  regulations  and  the 
practice  of  programs  funded  through 
other  Titles  of  the  JTPA.  That  rationale 
continues  to  be  applicable  to  the 
proposed  formula.  As  well,  the  LLSIL 
count  captures  a  larger  absolute  number 
of  farmworkers  in  all  States  with  the 
exception  of  Connecticut,  Maine. 
Massachusetts,  and  Rhode  Island.  These 
States  experience  a  large  reduction  in 
their  relative  share  imder  the  LLSIL 
count.  Rhode  Island  has  not  received 
any  funding  under  the  JTPA  Section  402 
program,  because,  under  the  formula 
currently  in  place  and  under  the 
proposed  new  formula,  its  share  of 
program  funds  has  not  been  deemed 
sufficient  to  effectively  operate  a 
program.  The  Department  proposes  to 
continue  to  use  the  LLSIL  as  a  factor  in 
the  farmworker  coimt  but  specifically 
invites  comment  on  the  effect  of  using 
the  LLSIL  count  wdth  regard  to 
Connecticut,  Maine,  and  Massachusetts. 

2.  SOC  V.  SIC 

In  1986,  the  Department  opted  to  use 
SOC  codes  to  define  agricultural 
occupations.  The  rationale  was  to 
exclude  those  persons  working  in 
clerical,  administrative  and  technical 
positions  on  a  farm.  These  latter  persons 
are  captured  in  the  SIC  codes.  The 
special  tabulation  of  1990  Census  data 
on  the  farmworker  population  took  a 
different  approach  to  this  issue  and  did 
a  cross-tabulation  of  farmworkers 
against  both  the  SOC  and  SIC  codes. 
This  process  is  intended  to  identify  all 
farmworkers,  by  occupation  and  by 
industry,  and  still  exclude  clerical, 
administrative  and  technical  workers. 

3.  Farmworkers  v.  Family  Member 
(Dependent)  Distribution 

The  special  tabulation  of  COP  data 
provided  a  count  of  farmworker  family 
members.  Because  family  members  who 
are  dependents  of  farmworkers  are 
eligible  for  JTPA  Section  402  seervices, 
an  argument  can  be  made  for  using  the 
family  member  distribution,  as  a  proxy 
for  dependents,  as  the  basis  for 
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allocating  funds.  An  analysis  of  the 
relationship  between  the  farmworker 
and  the  family  member  LLSIL 
distributions  indicates  that  these  two 
distributions  track  each  other  very 
closely.  Nineteen  States  would  increase 
their  relative  shares  only  slightly  under 
a  family  member  distribution  from  the 
COP.  For  these  States,  the  collective 
increase  in  relative  share  is  less  than  six 
percent.  Therefore,  since  there  are  only 
small  differences  in  the  distribution 
pattern,  and  because  it  is  not  possible  to 
separate  actual  dependents  from  the 
COP  family  member  count,  the 
Department  proposes  to  use  the 
farmworker  distribution  from  the  COP 
in  the  Section  402  allocation  formula. 

H.  Rationale  for  Formula  Methodology 

The  Department  proposes  to  use  data 
from  the  COP,  in  part,  to  create  a  new 
funding  formula  because  the  level  of 
detail,  particularly  for  occupation  and 
income,  of  COP  data  at  the  national. 
State  and  local  level  is  not  matched  by 
other  data  bases.  It  is  the  Department's 
position  that  the  strong  probability  of 
undercounts  and  non-identification 
inherent  in  the  COP  design  is 
remediated  by  the  more  periodic 
information  collected  by  the  COA  and 
FLS.  While  use  of  labor  expenditiu-e 
data  as  a  proxy  for  the  number  of  hired 
and  contract  farmworkers  is  less  than 
ideal,  no  other  data  are  available  which 
reach  this  group.  Finally,  the  COA  offers 
the  most  complete  geographic  coverage 
of  hired  and  contract  labor  use,  as 
measured  by  labor  expenditures.  The 
proposed  weights  of  50  percent  for  the 
COP  data  and  50  percent  for  COA/FLS 
date  are  suggested  as  a  balanced 
approach  for  equitably  measuring  the 
distribution  of  the  farmworker 
population. 

The  Department's  proposed  formula  is 
intended  to  be  responsive  to  the 
statutory  and  administrative  design 
requirements  of  currency,  detail  and 
relevance.  In  testing  the  new  formula, 
certain  allocation  differences  emerge 
from  the  allocation  process  presently  in 
place.  The  Table  appended  to  the  notice 
compares  the  States'  relative  shares  for 
the  PY  1996  allocation  under  the 
current  formula  and  the  relative  shares 
under  the  proposed  formula.  This  Table 
shows  some  shifts  in  funds,  including 
counter-intuitive  shifts  of  funds  from 
large  agricultural  States  to  States  with  a 
lower  presumed  presence  of 
farmworkers. 

A  significant  source  of  differences 
between  funding  under  the  old  and 
proposed  formulas  is  the  adjustment 
that  was  made  to  the  old  formula  as  the 
result  of  the  Immigration  Reform  and 
Control  Act  of  1986  (IRCA).  Following 


the  enactment  of  IRCA,  Congress 
appropriated  additional  sums  each  year 
for  the  JTPA  Section  402  program  above 
the  statutory  levels.  Conference 
language  each  year  also  directed  the 
Department  to  use  some  of  these 
additional  funds  to  serve  those  newly 
legalized  individuals  admitted  under 
the  Special  Agricultural  Worker  (SAW) 
provisions  of  IRCA.  In  response,  the 
Department  modified  the  purely 
Census-driven  allocation  formula  to 
incorporate  Immigration  and 
Naturalization  Service  data  on  SAW 
applications  in  the  States.  The  States  of 
Cahfomia,  Texas,  and  Florida,  among 
others,  received  additional  sums  much 
above  the  amount  they  would  have 
received  using  a  straight  apphcation  of 
1980  Census  data.  SAW  data  are  not 
proposed  for  use  in  the  new  formula 
because  these  data  are  no  longer  current 
and  no  longer  collected. 

The  hold-harmless  provision 
described  in  Part  III  of  this  notice  is 
intended  to  act  as  a  staged  transition 
from  old  to  new  funding  levels  which 
result  from  the  application  of  the 
proposed  formula. 

m.  DescriptioD  of  the  Hold-Harmless 
Provision 

For  Program  Years  1997,  1998.  and 
1999.  the  Department  intends  to  apply 
a  hold-harmless  provision  to  the 
allocation  formula  in  order  to  allow  a 
staged  transition  from  the  application  of 
the  old  formula  to  the  new  one.  The 
staged  transition  of  the  hold-harmless 
provision  is  proposed  specifically  as 
follows: 

(1)  In  PY  1997,  each  State  service  area 
will  receive  an  amount  equal  to  at  least 
90  percent  of  its  relative  share  of  the  PY 

1996  allotments  as  appUed  to  the  PY 

1997  formula  funds  available: 

(2)  In  PY  1998,  each  State  service  area 
will  receive  an  amount  equal  to  at  least 
80  percent  of  its  relative  share  of  the  PY 

1997  allotments  as  apphed  to  the  PY 

1998  formula  funds  available:  and 

(3)  In  PY  1999.  each  State  service  area 
will  receive  an  amount  equal  to  at  least 
70  percent  of  its  relative  share  of  the  PY 

1998  allotments  as  apphed  to  the  PY 

1999  formula  funds  available. 
Thereafter,  allocations  to  each  State 

service  area  would  be  for  the  amount 
resulting  from  a  direct  application  of  the 
proposed  funding  formula  without 
adjustment. 

A  State  area  which  would  receive  less 
than  $60,000  by  application  of  the 
formula  will  receive  no  allocation 
because  this  amount  is  deemed 
insufficient  for  sustaining  an 
independently  administered  program. 
Although  the  Department  has  the 
authority  under  20  CFR  633.105(b)(2) 


not  to  allocate  any  funds  for  use  in  a 
State  jurisdiction  whose  allocation  is 
less  than  $120,000,  it  is  proposed  that 
any  State  jurisdictions  which  would 
receive  more  than  $60,000  but  less  than 
$120,000  under  the  proposed  formula 
will  be  awarded  a  minimum  allocation 
of  $120,000  both  during  and  after  the 
hold-harmless  period. 

The  Department  specifically  invites 
comments  on  the  above  application  of 
the  funding  floors  provided  for  at  20 
CFR  633.105(b)(2). 

rv.  Program  Year  1997  Preliminary 
State  Planning  Estimates 

The  allocations  set  forth  in  the  Table 
appended  to  this  Notice  reflect  the 
allocation  formula  described  above.  For 
PY  1996.  $69,285,000  were  appropriated 
for  Section  402  migrant  and  seasonal 
farmworker  programs,  of  which 
$65,486,767  were  allocated  on  the  basis 
of  the  old  formula.  The  remaining 
$3,798,233  of  the  PY  1996  Section  402 
appropriation  retained  in  the  Section 
402  national  account  to  fund  the 
housing  program  ($2,400,409).  the 
Hope.  Arkansas,  Migrant  Rest  Center 
($266,524).  and  other  training  and 
technical  assistance  projects 
($1,131,300).  The  figures  in  the  first 
numerical  column  show  the  actual  PY 
1 996  formula  allocations  to  State  service 
areas.  The  next  column  shows  the 
percentage  of  each  allocation. 

The  amount  appropriated  for  PY  1997 
is  the  same  as  it  was  for  PY  1996  and 
the  amoimt  available  for  formula 
allocation  remains  at  $65,486,767.  For 
the  purpose  of  iUustrating  the  eEFects  of 
the  proposed  formula,  the  third  column 
of  the  Table  shows  the  allocations  based 
on  the  proposed  formula  without  the 
apphcation  of  the  hold-harmless  or 
funding  minimum  provisions,  with  the 
percentages  reported  in  column  4.  The 
State  service  area  allocations  with  the 
application  of  the  first-year  (90%)  hold- 
harmless  and  funding  minimum 
pro\'isions,  followed  by  the  percentages, 
are  shown  in  columns  5  and  6. 

A.  Proposed  Formula  Allocations 
(Without  Hold-Harmless  Provisionl 

The  $65,486,767  formula  total  is 
proposed  for  allocation  in  the  following 
manner: 

(1)  $32,743,383  (fifth  percent  of  the 
formula  total)  would  be  allocated  on  a 
State-by-State  basis  using  1990  Census 
data  on  the  relative  share  distribution  of 
farmworkers  among  the  States  who:  (a) 
performed  ehgible  farmwork;  and  (b) 
were  economically  disadvantaged, 
defined  as  family  income  at  or  below  70 
percent  of  the  Lower  Living  Standard 
Income  Level;  and 
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(2)  $32,743,383  (fifty  percent  of  the 
formula  total)  would  be  allocated  on  a 
State-by-State  basis  according  to  the 
relative  share  distribution  of  an  estimate 
of  the  total  number  of  hours  of 
farmwork  in  e.ich  State,  determined  b\ 
using  1992  Census  of  Agriculture  dat.i 
on  the  total  wages  paid  to  hired  and 
contract  farmworkers  in  each  State. 
adjusted  by  the  average  annual  hourly 
wage  in  agricultun^  taken  from  the  1992 
Farm  Labor  Survev 


B  Allocations  With  Hold-Harmless 
Provision 

To  transition  State  service  areas  from 
the  current  formula  to  the  revised 
torniula  funding  levels,  a  graduated 
hold-harmless  provision  would  be 
applied  the  first  three  vears'  at  90 
percent  the  first  year,  at  80  percent  the 
second  year,  and  at  70  percent  the  third. 
For  PY  1997,  the  State  service  areas  will 
receive  at  least  90  percent  of  their 
relative  share  of  the  P^'  1996  formula,  as 
applied  to  the  PY  1997  formula  total. 
Since  the  PY  1996  formula  total  and  the 


PY  1997  formula  total  are  actually  the 
same,  the  proposed  PY  1997  revised 
formula  funding  of  State  service  areas 
will  result  in  no  less  than  90%  of  the 
PY  1996  funding  that  was  actually 
allocated  under  the  current  formula. 

For  the  purpose  of  comparisons, 
please  refer  to  the  table. 

Signed  at  Washington,  DC,  this  31st  day  of 
December,  1996, 

Timothy  M.  Bamicle. 

Assistant  Secretary  of  Labor. 

BILUNG  CODE  4510-30-M 
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Total 165.486,767 

AlatMima 772.523 

Alaska 0 

ArUona i  ,482.583 

Arkansas i  138  938 

California 14.235,281 

Colorado 785,877 

Connecticut 200,999 

Delaware 1 15  448 

District  of  Columbia 0 

Florida 4,518,461 

Georgia 1,669,871 

Haway 245,471 

Idaho 856  039 

■linois. 1 ,391 ,035 

Indiana 762,553 

kma 1  282,338 

Kansas 680,820 

Kentucky 1,319,625 

Louisiana 776,618 

Maine 319,412 

MaryUnd 298,821 

Massachusetts 342.466 

Michigan 857,212 

MInnesoU i  ,243,685 

Mississippi 1  413,704 

Missouri 1  067,830 

MonUna 650  917 

Nebraska 755,986 

Nevada 195.898 

New  Hampshire 109.854 

New  Jersey 390  282 

New  Mexico 584  11 8 

New  York i  805,532 

North  CaroUna 2  932  691 

North  DakoU 456  939 

Ohio 882,881 

Oktahoma 593,313 

Oregon i  061,170 

Pennytvania i  191,652 

Puerto  Rico 2  867  153 

Rhode  Island 0 

South  Carolina i  ,053,764 

South  OakoU 675,971 

Tennessee 934  440 

Texas 5,833.96V 

UUh. 239  370 

Vermont 207  936 

Virginia V011,164 

Washington 1 ,563,979 

West  Virginia 213,976 

Wisconsin 1,199  223 

Wyoming 196  987 


100.00%       $65,446,767        100.00%       S6S.466.767         100.00% 


1  18% 

0  00% 

2  26% 

1  74% 

21  74% 

1  20% 
0  31% 
0  18% 

0  00% 
6  90% 

2  55% 

0  37% 

1  31% 

2  12% 
1  16% 
1  96% 

1  04% 

2  02% 
1  19% 
0  49% 

0  46% 

0  52% 

1  31% 

1  90% 

2  16% 
1  63% 

0  99% 

1  15% 

0  30% 
017% 
0  60% 
0  89% 

2  76% 
4  48% 

0  70% 

1  35% 

0  91% 

1  62% 
1  82% 
4  38% 

0  00% 

1  61% 
1  03% 
1  43% 

891% 
0  37% 

0  32% 

1  54% 

2  54% 

0  33% 

1  83% 
0  30% 


686255 

97  974 
1  201,004 
1  172731 

13.200,395 

1.006.699 

150.106 

91.586 

4  848 
4  238  489 

1  230  495 
388475 

1.179  110 

1,345  159 

934  160 

1  513 103 

1,010,217 

1,562,470 

1,002  048 

175,125 

308,026 

159  596 

1,299  948 

1  436  346 

1  013,801 
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134  481 
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1,662,171 
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(FR  Doc.  97-1101  Filed  1-15-97;  8:45  ami 
BILUNG  COOE  4510-30-0 

Mine  Safety  and  Heattti  Administration 

Proposed  Infonnation  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Product  Testing  by  Applicant  or  Third 
Party 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperworlc  and  respondent  burden, 
conducts  a  preclearance  consuhation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork.  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)!.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  "Product  Testing  by 
.Applicant  or  Third  Party  "  MSHA  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  person  listed  in  the 
contact  section  of  this  notice, 
DATES:  Submit  comments  on  or  before 
March  17.  1997 


ADDRESSES:  Written  commems  shall  be 
mailed  to  Patricia  W.  Silvev.  Director. 
Office  of  Standards.  Regulations,  and 
Vanances.  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Office  of  Standards,  Regulations,  and 
Variances,  4015  Wilson  Boulevard, 
Arhngton.  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey@rnsha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  M.  Fesak,  Director,  Office  of 
Program  Evaluation  and  Information 
Resources.  U.S.  Department  of  Labor. 
Mine  Safety  and  Health  Administration. 
Room  715.  4015  Wilson  Boulevard. 
Arlington.  VA  22203-1984.  Mr.  Fesak 
can  be  reached  at  gfesak@msha.gov 
(Internet  E-mail),  (703)  235-8378 
(voice),  or  (703)  235-1563  (facsimile). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  318  of  the  Federal  Mine 
Safety  and  Health  .Act  of  1977.  30  U.S.C. 
878,  defines  "permissible  '  equipment 
as  that  which  has  been  approved 
according  to  specifications  which  are 
prescribed  by  the  Secretary  of  Labor. 
This  approval  indicates  that  the  Mine 
Safety  and  Health  Administration's 
specifications  and  tests,  designed  to 
ensure  that  a  product  will  not  present  a 
fire,  explosion,  or  other  specific  safety 
hazard  related  to  use.  have  been  met. 
Additionally,  30  CFR  Part  7  provides 
procedures  whereby  products  may  be 
tested  and  certified  by  the  applicant  or 
a  third  partv. 

II.  Current  Actions 

MSHA  is  seeking  to  continue  the 
requirements  for  approving  certain 
products  and  equipment  for  use  in 
underground  mines. 

Type  of  Review:  Reinstatement. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Product  Testing  by  Applicant  or 
Third  Party. 

OMB  Number:  121 9-0 1 00 

Recordkeeping:  30  CFR  7.4(a)  requires 
respondents  to  maintain  records  of  test 
results  and  procedures  for  a  period  of  at 
least  3  years.  Section  7.6(c)  requires 
respondents  to  maintain  records  of  the 
initial  sale  of  each  unit  having  an 
approval  marking  for  at  least  the 
expected  shelf  Ufe  of  and  service  life  of 
the  product. 

Affected  Public:  Businesses  or  other 
for-profit. 

Total  Respondents:  392. 

Frequency:  On  occasion. 


Total  Responses:  403  responses. 

Average  Time  per  Response:  0.54 
hours. 

Estimated  Total  Burden  Hours:  219 
hours. 

Estimated  Total  Burden  Cost:  $52,547. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  They 
will  also  become  a  matter  of  public 
record. 

Dated:  January  9.  1997. 

George  M.  Fesak, 

Director.  Program  Evaluation  and  Information 
Resources. 

[FR  Doc.  97-1100  Filed  1-15-97;  8:45  am) 

BILUNG  CODE  4S10-43-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the 
Presidential  Search  Committee  of  the 
Board  of  Directors 

TIME  AND  DATE:  The  Presidential  Search 
Committee  of  the  Legal  Services 
Corporation  Board  of  Directors  will 
meet  by  teleconference  on  January  22. 
1997.  from  10:00  a.m.  until 
approximately  11:30  a.m. 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  unanimous  vote  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  executive  session,  the 
Committee  will  hear  a  status  report  by 
representatives  of  the  independent 
search  firm  assisting  the  Committee  to 
identify  and  recruit  candidates  for  the 
position  of  President  of  the  Legal 
Services  Corporation  and  will  provide 
direction  to  the  search  firm.  The  closing 
is  authorized  by  the  relevant  provisions 
of  the  Government  in  the  Sunshine  Act 
(5  U.S.C  §552b(c)(2)  &  (6)]  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  [45  C.F.R. 
§1622.5(a)  &  (e)].  A  copy  of  the  General 
Counsel's  Certification  that  the  closing 
is  authorized  by  law  will  be  posted  for 
public  inspection  at  Corporation 
headquarters.  750  First  Street  NE.. 
Washington,  DC  20002.  in  its  11th  floor 
reception  area,  and  will  also  be 
available  upon  request. 
LOCATION:  Members  of  the  Committee 
and  directors  wishing  to  participate,  as 
well  as  members  of  the  Corporation's 
staff  and  the  pubfic.  will  be  able  to  hear 
and  participate  in  the  meeting  by  means 
of  telephonic  conferencing  equipment 
set  up  for  this  purpose  in  the 
Corporation's  Conference  Room,  on  the 
nth  floor  of  750  First  Street.  NE., 
Washington.  DC  20002. 
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MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION 

1.  .Approval  of  agenda. 

2.  Approval  of  minutes  of  November  22. 

1996 
Closed  .Session: 

3.  Discussion  with  and  direction  to 

representatives  of  Isaacson  Miller,  the 
independent  search  firm  assisting  the 
Committee  to  identif\'  candidates  for 
consideration  for  the  position  of 
President  of  the  Legal  Services 
Corporation,  about  specific  candidates 
for  the  position. 

Open  Session; 

4   Other  business,  including  public  comment 
and  scheduling  of  the  Committee's  next 
meeting, 

CONTACT  PERSON  FOR  INFORMATION: 
\'ictor  M.  Fortune.  Gtmeral  Counsel  & 
Secretary  ot  the  Corporation.  (202)  33R- 
8810. 

SPECIAL  NEEDS:  L'pon  request,  meeting 
notices  vvili  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante.  at  (202)  3.3B- 
8800. 

Dated:  lanuary  14.  1997. 
Victor  M.  Fortuno. 

(■cneml  Counsel. 

IFRDoc  97-1  270  Filed  1-14-97;  2:13  pm) 

BILLING  CODE  7050-01-P 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act;  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

January  16.  1997. 

PLACE:  Room  BOO.t.  6th  Floor.  1730  K 

Street,  N.W..  Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  3E  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 

the  following: 

1    Secretary  of  Labor  on  behalf  of  Dixon  v. 
Pontiki  Coal  Corp..  Docket  No.  KENT 
94-1274-D.  [Issues  include  whether  the 
judge  correctly  determined  that  the 
Commission  does  not  have  jurisdiction 
over  complaints  filed  bv  the  Secretary  of 
Labor  that  allef,e  discrimination  against 
miners  who  have  not  filed  an  initiating 
complaint  under  section  105(cl(2)  of  the 
Mine  Act.  and  whether  the  judge 
correctly  determined  that  a  person  may 
become  a  miners'  representative  before 
complying  with  30  C  F  R.  Pari  40.) 

TIME  AND  DATE:  1:00  p.m..  Thursday, 

January  16.  1997. 

PLACE:  Room  6005,  6th  Floor,  1730  K 

Street,  N.W..  Washington.  D.C. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 

§5.52b(c)(lQ)j. 


MATTERS  TO  BE  CONSIDERED:  It  was 

determined  by  a  unanimous  vote  of  the 
Commissioners  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session. 

1.  Secretary  of  Labor  o  b  o  Dixon  v.  Pontiki 
Coal  Corp..  Docket  No  KENT  94-1274- 
D.  (See  oral  argument  listing,  supra,  for 
issues), 

TIME  AND  DATE:  10:00  a.m..  Thursdav, 
January  23.  1997. 

PLACE:  Room  600.5,  6th  Floor.  1730  K 
Street,  N.W.,  Washington.  DC. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor  v,  Mingo  Logan  Coal 
Co  .  Docket  No  WEVA  93-392  (Issues 
include  whether  the  judge  properly 
determined  that  the  mine  operator  was 
liable  for  a  training  violation  committed 
bv  one  of  its  independent  contractors). 

TIME  AND  DATE:  10:00  a.m..  Thursday, 
January  30.  1997. 

PLACE:  Room  6005.  6th  Floor.  1730  K 
Street.  N.W  .  Washington.  DC. 

STATUS:  Open, 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1    Se(  retarv  of  Labor  on  behalf  of  Knotts  v, 
Tanulewood  Energy.  Inc.  et  al..  Docket 
No  WEVA  P4-357-D  (Issues  include 
w  hether  the  ludge  correctly  found  that 
the  mine  operator  discriminated  against 
the  complainant  in  violation  of  section 
105(c)  of  the  Mine  Act  and  whether  the 
judge  erred  in  finding  individual  liability 
for  discriminatory  acts  under  that 
pro\  ision.  in  assessing  the  civil  penalty 
for  the  violation,  and  in  taking 
unemployment  compensation  into 
acc(3unt  when  calc:ulating  the  backpay 
award), 
.Anv  person  attending  oral  argument  or  an 
open  meeting  who  requires  special 
accessibility  features  and.'or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  C.F.R. 
i)  2706  150(a)(3)  and  §2706  160(d). 

CONTACT  PERSON  FOR  MORE  INFO:  Jenn 

Ellen  (202) 653-5629  '  (202)  708-9300 

for  TDD  Relay  /  1-800-877-8339  for  toll 

free. 

Jean  H.  Ellen. 

Chief  Dnckft  Clerk 

IFRDoc  97-1192  Filed  1-14-97.  9:46  am| 

BILLING  CODE  6735-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Commonwealth  of  Massachusetts; 
Staff  Assessment  of  Proposed 
Agreement  Between  the  Nuclear 
Regulatory  Commission  and  the 
Commonwealth  o'  Massachusetts 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  Agreement 

with  the  Commonwealth  of 

■Massachusetts. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  from' 
the  Governor  of  the  Commonwealth  of 
Massachusetts,  a  proposal  to  enter  into 
an  Agreement  pursuant  to  Section  274 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (Act).  The  proposed 
Agreement  would  permit  Massachusetts 
to  assume  certain  portions  of  the 
Commission's  regulatory  authority  .^s 
required  by  the  .^ct.  NRC  is  publishing 
the  proposed  .Agreement  for  public 
comment.  NRC  is  also  publishing  a 
summary  of  the  NRC  staff  assessment  of 
the  proposed  Massachusetts  radiation 
control  program.  Comments  are 
requested  on  the  proposed  Agreement, 
especially  public  health  and  safet\ 
aspects,  and  the  assessment. 

The  Agreement  will  effectively  release 
(exempt)  persons  in  Massachusetts  from 
certain  portions  of  the  Commission's 
regulatory  authority.  The  Act  also 
requires  that  NRC  publish  those 
exemptions  Notice  is  hereby  given  that 
the  pertinent  exemptions  have  been 
previously  published  in  the  Federal 
Register  and  are  codified  m  the 
C;oinn;ission's  regulalions  as  10  CFR 
Part  150. 

DATES:  The  comment  period  expires 
Januar\  23,  1997, 

Comments  recei .  ed  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Written  comments  may  be 
submitted  to  Mr  David  L.  Meyer,  Chief, 
Rules  Review  and  Directives  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Senices.  Office  of 
Administration.  Washington.  DC  20555- 
0001.  Copies  of  comments  received  by 
NRC  may  be  examined  at  the  NRC 
Public  Document  Room.  2120  L  Street, 
NW.  (Lower  Level).  Washington.  DC 
Copies  of  the  proposed  -Agreement, 
along  with  copies  of  the  request  bv 
Governor  Weld  including  referenced 
enclosures,  applii  .ible  legislation, 
regulations  for  the  control  of  radiation, 
and  the  full  text  of  the  .NRC  staff 
assessment  are  also  available  for  public 
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inspection  in  the  NRC's  Public 
Document  Room 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Blanton.  Office  of  vState 
Programs,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001 .  Telephone  (301)  415-2322  or  e- 
mail  RLB@NRC.C^V 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received  a  request  from 
Governor  William  Weld  of 
Massachusetts  to  enter  into  an 
.\greement  whereby  the  NRC  would 
discontinue,  and  the  Commonwealth 
would  assume,  certain  regulatory 
authority  as  specified  in  the  Act. 
Section  274  of  the  Act  authorizes  the 
Commission  to  enter  into  such  an 
agreement. 

Section  274e  of  the  Act  requires  that 
the  terms  of  the  proposed  Agreement  be 
published  for  public  comment  once 
each  week  for  four  consecutive  weeks. 
This  notice  is  being  published  m  the 
Federal  Register  in  fulfillment  of  the 
requirement. 

I.  Background 

(a)  Section  274d  of  the  Act  provides 
the  mechanism  whereby  a  State  may 
assume  regulatorv'  authority,  otherwise 
reserved  to  the  NRC,  over  certain 
radioactive  materials  '  and  uses  thereof. 
In  a  letter  dated  March  28.  1996, 
Governor  Weld  certified  that  the 
Commonwealth  of  Massachusetts  has  a 
program  for  the  control  of  radiation 
hazards  that  is  adequate  to  protect 
health  and  safety  of  the  public  within 
the  Commonwealth  with  respect  to  the 
materials  covered  by  the  proposed 
Agreement,  and  that  the  Commonwealth 
desires  to  assume  regulatory 
responsibility  for  these  materials. 
Included  with  the  letter  was  the  text  of 
the  proposed  Agreement,  which  is 
shown  in  Appendix  A  to  this  notice. 

The  specific  authorities  requested  by 
the  Commonwealth  of  Massachusetts 
under  this  proposed  Agreement  are  (1) 
the  regulation  of  byproduct  materials  as 
defined  in  Section  lie  (1)  of  the  Act.  (2) 
the  regulation  of  source  materials.  (3) 
the  regulation  of  special  nuclear 
materials  m  quantities  not  sufficient  to 
form  a  critical  mass.  (4)  the  evaluation 
of  the  safety  of  sealed  sources  and 
devices  (containing  materials  covered 
by  the  Agreement)  for  distribution  in 
interstate  commerce,  and  (5)  the  land 
disposal  of  low-level  radioactive  waste 


'  The  materials,  sometimes  referred  to  as 
agreemenl  materials."  are;  la)  Byproduct  materials 
as  defined  in  Sec'ion  lle.(l!  of  the  Act:  (b) 
Byproduct  materials  as  defined  in  Section  lle.(2)  of 
the  .Act;  (c)  Source  materials  as  defined  in  Section 
Hz.  of  the  Act;  and  (d)  Special  nuclear  materials 
as  defined  in  Section  1  Taa.  of  the  Act.  restricted  to 
quantities  not  sufficient  to  form  a  critical  mass. 


(as  defined  in  the  Low-Level 
Radioactive  Waste  Policv  Amendments 
Act  of  1985,  42  U.S.C.  2621b)  received 
from  other  persons.  The  Commonwealth 
does  not  wish  to  assume  authority  over 
the  regulation  of  byproduct  materials  as 
defined  in  Section  lie. (2)  of  the  Act, 
that  is  over  tailings  from  the  recovery  of 
source  materials  from  ore,  but  does 
reserve  the  right  to  apply  at  a  future  date 
for  an  amended  agreement  to  assume 
authority  in  this  area. 

(b)  The  proposed  agreement  contains 
nine  articles  that  (1)  list  the  materials 
and  activities  to  be  covered  by  the 
Agreement;  (2)  specify  the  activity  for 
which  the  Commission  will  retain 
regulatory  authority;  (3)  allow  for  future 
amendment  of  the  Agreement;  (4)  allow 
for  certain  regulatory  changes  by  the 
Commission;  (5)  reference  the  continued 
authority  of  the  Commission  for 
purposes  of  safeguarding  nuclear 
materials  and  restricted  data;  (6)  commit 
the  Commonwealth  and  NRC  to 
exchange  information  necessary  to 
maintain  coordinated  and  compatible 
programs;  (7)  recognize  reciprocity  of 
licenses  issued  by  the  respective 
agencies;  (8)  identify'  criteria  for  the 
suspension  or  termination  of  the 
Agreement;  and  (9)  specify  the  proposed 
effective  date.  The  Commission  reserves 
the  option  to  modify  the  terms  of  the 
proposed  Agreement  in  response  to 
comments,  to  correct  errors,  and  to 
make  editorial  changes  in  style.  Also, 
because  of  several  issues  posed  by  this 
request  which  required  resolution 
before  the  Agreement  could  be 
concluded,  the  effective  date  requested 
by  the  Governor  could  not  be  realized. 
The  final  text  of  the  Agreement,  with 
the  actual  effective  date,  will  be 
published  after  the  Agreement  is 
approved  by  the  Commission. 

fc)  The  Massachusetts  radiation 
control  program  currently  regulates 
users  of  naturally-occurring  and 
accelerator-produced  radioactive 
materials,  and  users  of  certain  radiation- 
producing  electronic  machines.  The 
program  was  enabled  by  Massachusetts 
law  (Massachusetts  General  Law 
[M.G.L.l  Chapter  111,  §5B)  in  1958.  This 
statute  was  later  replaced  by  M.G.L. 
Chapter  111.  Sections  5M  through  5P,  In 
1987.  M.G.L.  Chapter  lllH  was  added 
to  provide  for  the  regulation  of  low-level 
radioactive  waste.  Section  7  of  the 
legislation  contains  the  authority  for  the 
Governor  to  enter  into  an  Agreement 
with  the  Commission. 

The  Massachusetts  regulations 
contain  provisions  for  the  orderly 
transfer  of  authority  over  NRC  licenses 
to  the  regulatory  control  of  the 
Commonwealth.  After  the  effective  date 
of  this  proposed  Agreement,  ficenses 


issued  by  NRC  will  continue  in  effect 
under  Massachusetts  regulatory 
authority  until  these  licenses  expire  or 
are  replaced  by  Commonwealth  issued 
U  censes. 

(d)  The  NRC  staff  assessment  finds  the 
proposed  Massachusetts  program 
adequate  to  protect  public  health  and 
safety,  and  compatible  with  the  NRC 
program  for  materials  regulation. 

IL  Summary  of  the  NRC  Staff 
Assessment  of  the  Massachusetts 
Program  for  the  Control  of  Agreement 
Materials 

NRC  staff  has  examined  the  proposed 
Massachusetts  radiation  control 
program  with  respect  to  the  ability  of 
the  program  to  regulate  agreement 
materials.  The  examination  was  based 
on  the  Commission's  policy  statement 
'  Criteria  for  Guidance  of  States  and 
NUC  in  Discontinuance  of  NRC 
Regulatory  Authority  and  Assumption 
Thereof  by  States  Through  Agreement" 
(referred  to  herein  as  the  "criteria")  (46 
FR  7540;  January  23,  1981,  as  amended). 

(a)  Organization  and  personnel.  The 
proposed  program  unit  responsible  for 
regulating  agreement  materials  will 
consist  of  13  technical/professional 
positions  within  the  existing  radiation 
control  program  of  the  Massachusetts 
Department  of  Public  Health.  The 
qualifications  for  staff  members 
specified  in  the  personnel  position 
descriptions,  and  the  qualifications  of 
the  current  staff  members,  meet  the 
criteria  for  education,  training  and 
experience.  All  current  staff  members 
hold  at  least  bachelor's  degrees  in 
physical  or  life  sciences,  or  have  a 
combination  of  education  and 
experience  at  least  equivalent  to  a 
bachelor's  degree.  Most  staff  members 
hold  advanced  degrees,  and  have  had 
additional  training  and  experience  in 
radiation  protection.  Senior  staff  have 
more  than  five  years  experience  each  in 
radiation  control  programs.  The 
program  director  has  a  master's  degree 
in  public  health  and  15  years  experience 
in  regulatory  health  physics. 

(bj  Legislation  ana  regulations.  The 
Massachusetts  Department  of  Public 
Health  is  designated  by  statute  to  be  the 
radiation  control  agency.  The 
Department  is  provided  by  statute  with 
the  authority  to  promulgate  regulations, 
issue  licenses,  issue  orders,  conduct 
inspections,  and  to  enforce  compliance 
with  regulations,  license  conditions, 
and  orders.  Licensees  are  required  by 
law  to  provide  access  to  inspectors. 

The  Department  has  adopted 
regulations  (Massachusetts  Regulations 
for  the  Control  of  Radiation  or  MRCR) 
providing  radiation  protection  standards 
essentially  identical  to  the  standards  in 
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10  CFR  Part  20.  Technical  definitions  in 
the  MRCR  are  also  essentially  identical. 
The  MRCR  require  consideration  of  the 
total  radiation  doses  to  individuals  from 
all  sources  of  radiation  (except 
background  radiation  and  radiation 
from  medical  treatment  or 
examinations,  as  is  the  case  in  the  NRC 
rules),  whether  the  sources  are  in  the 
pK)ssession  of  the  licensee  or  not.  The 
MRCR  also  require  appropriate  surveys 
and  personnel  monitoring  under  the 
close  supervision  of  technically 
competent  people,  and  the  use  of 
radiation  labels,  signs  and  symbols 
essentially  identical  to  those  contained 
in  10  CFR  Part  20.  Posting  requirements 
and  instruction  of  workers  requirements 
adopted  in  the  MRCR  are  compatible 
with  the  equivalent  current 
requirements  of  the  NRC. 

Nothing  in  the  Massachusetts  statutes 
or  regulations  seeks  to  regulate  areas  not 
permitted  by  the  Atomic  Energy  Act. 
The  MRCR  contain  a  provision  to  avoid 
interference  with  those  regulatory 
requirements  imposed  by  NRC  pursuant 
to  the  Act,  and  for  which 
Commonwealth  licensees  have  not  been 
exempted  under  the  agreement. 

(c)  Storage  and  disposal.  The  MRCR 
also  contain  compatible  requirements 
for  the  storage  of  radioactive  material, 
and  for  the  disposal  of  radioactive 
material  as  waste.  The  waste  disposal 
requirements  cover  both  waste  disposal 
by  material  users  and  the  land  disposal 
of  waste  received  from  other  persons. 
The  NRC  staff  noted  some  differences  in 
the  MRCR  waste  regulations  as 
compared  to  the  NRC  regulations  in  10 
CFR  Part  61,  but  determined  that  the 
differences  are  related  either  to  the 
prohibition  of  shallow  land  burial  as  a 
disposal  technology  or  to  the  ownership 
of  the  disposal  site  by  the  Massachusetts 
Low-Level  Radioactive  Waste 
Management  Board.  Because  of  these 
special  provisions,  NRC  staff 
determined  that  the  differences  in  the 
regulations  do  not  reduce  the  abiUty  of 
the  Massachusetts  radiation  control 
program  to  protect  health  and  safety, 
nor  reduce  the  compatibility  of  the 
program  or  the  regulations  themselves. 

(a)  Transportation  of  radioactive 
material.  The  MRCR  contains  rules 
equivalent  to  10  CFR  Part  71  as  in  effect 
prior  to  April  1,  1996.  Effective  on  that 
date,  the  NRC  amended  Part  71.  Under 
current  policy,  an  existing  Agreement 
State  is  allowed  up  to  three  years  after 
NRC  adopts  a  final  rule  to  adopt  a 
compatible  rule,  or  to  impose  each 
regulatory  provision  of  the  rule  using  an 
alternate  legally  binding  requirement 
(LBR),  such  as  an  order  or  Ucense 
condition.  A  State  seeking  an  agreement 
is  expected  to  have  effective  rules  or 


LBRs  compatible  with  those  of  NRC  in 
effect  at  the  time  the  agreement  becomes 
effective.  The  intent  of  this  expectation 
is  to  spare  licensees  in  the  new 
Agreement  State  from  the  "whipsaw" 
effect  of  being  subjected  first  to  the  new 
NRC  requirements,  then  the  old 
requirements  when  the  agreement  takes 
effect,  then  again  to  the  new 
requirements  when  later  adopted  by  the 
State.  Massachusetts  is  in  the  process  of 
adopting  rules  compatible  with  the 
revised  10  CFR  Part  71.  However,  these 
rules  may  not  become  effective  before 
the  Agreement  is  signed.  Massachusetts 
intends  to  impose  the  requirements  of 
the  new  Part  71  rules  in  the  interim  by 
issuing  appropriate  orders  to  the 
affected  licensees. 

(e)  Recordkeeping  and  incident 
reporting.  The  MRCR  incident  reporting 
requirements  are  similar  to  the 
requirements  in  the  NRC  rules.  The  N'RC 
staff  noted  that  for  some  NRC  rules  that 
specify  a  records  retention  period  of  less 
than  five  years,  the  retention  period 
specified  in  the  MRCR  is  shorter.  The 
NRC  staff  concluded,  however,  that  the 
retention  periods  specified  in  the  MRCR 
rules  are  adequate  since  the  retention 
periods  are  long  enough  to  permit 
examination  of  the  records  during 
routine  inspections.  The  MRCR  imposes 
retention  requirements  similar  to  the 
NRC  rules  for  records  which  must  be 
retained  indefinitely  or  until  the  license 
is  terminated. 

(f)  Evaluation  of  license  applications. 
The  MRCR  contains  requirements 
equivalent  to  the  current  NRC 
regulations  specifying  the  required 
content  of  applications  for  hcenses, 
renewals,  and  amendments.  The  MRCR 
also  provide  requirements  equivalent  to 
the  NRC  requirements  for  issuing 
licenses  and  specifying  the  terms  and 
conditions  of  licenses.  The  agreement 
materials  program  unit  has  adopted  a 
procedure  for  processing  apphcations 
that  assures  the  regulatory  requirements 
will  be  met,  or.  if  appropriate, 
exceptions  granted.  The  program  unit 
has  the  authority  by  Statute  to  impose 
requirements  in  addition  to  the 
requirements  specified  in  the 
regulations.  The  program  unit  also 
retains  by  regulation  the  authority  to 
grant  specific  exemptions  from  the 
requirements  of  the  regulations.  The 
MRCR  specifies  qualifications  for  the 
use  of  radioactive  materials  in  or  on 
humans  that  are  similar  to  the  NRC 
requirements  in  10  CFR  Part  35. 

The  Ma.ssachusetts  licensing 
procedures  manual,  along  with  the 
accompanying  regulatory  guides,  are 
adapted  from  similar  NRC  documents 
and  contain  adequate  guidance  for  the 
agreement  materials  program  unit  staff 


to  use  when  evaluating  license 
apphcations. 

Ig)  Inspections  and  enforcement.  The 
Massachusetts  radiation  control 
program  has  adopted  a  schedule 
providing  for  the  inspection  of  licensees 
as  frequently  as,  or  more  frequently 
than,  the  inspection  schedule  used'  by 
NRC.  The  agreement  materials  program 
unit  has  adopted  procedures  for  the 
conduct  of  inspections,  the  reporting  of 
inspection  findings,  and  the  report  of 
inspection  results  to  the  licensees.  The 
program  has  also  adopted  procedures 
for  enforcement  in  the  MRCR. 

(h)  Regulatory  administration.  The 
Massachusetts  Department  of  Public 
Health  is  bound  by  procedures  specified 
in  Commonwealth  statute  for 
rulemaking.  The  program  has  adopted 
procedures  to  assure  fair  and  impartial 
treatment  of  license  appUcants. 

fi)  Cooperatic  mtn  other  agencies 
The  MRCR  deems  the  holder  of  an  NRC 
license  on  the  effective  date  of  the 
Agreement  to  possess  a  like  Ucense 
issued  by  Massachusetts.  The  MRCR 
provides  that  these  former  NRC  licenses 
will  expire  either  90  days  after  receipt 
from  the  radiation  control  program  of  a 
notice  of  expiration  of  such  Ucense  or 
on  the  date  of  expiration  specified  in  the 
NRC  license,  whichever  is  earUer.  The 
MRCR  also  provides  for  "timely 
renewal."  This  provision  affords  the 
continuance  of  licenses  for  which  an 
application  for  renewal  has  been  filed 
more  than  30  days  prior  to  the  date  of 
expiration  of  the  license.  Licenses  in 
timely  renewal  are  not  excluded  from 
the  transfer  continuation  provision.  The 
MRCR  provide  exemptions  from  the 
Commonwealth's  requirements  for 
licensing  of  sources  of  radiation  for  NRC 
and  U.S.  Department  of  Energy 
contractors  or  subcontractors. 

The  Department  of  PubUc  Health  and 
the  Department  of  Labor  and  Industries 
have  entered  into  a  Memorandum  of 
Understanding,  as  authorized  elsewhere 
in  Massachusetts  law,  which  proN-ides 
for  the  Department  of  PubUc  Health  to 
exercise  the  responsibility  and  authority 
of  the  Department  of  Labor  and 
Industries  with  respect  to  radiation  and 
radioactive  materials.  The  Department 
of  Environmental  Protection  is 
designated  as  the  agency  to  adopt  the 
suitability  standards  for  any  proposed 
disposal  site  under  the  Massachusetts 
Low-Level  Radioactive  Waste 
Management  .^ct.  The  Department  of 
Public  Health  will  Ucense  and  regulate 
the  site  only  after  the  Executive 
Secretary  for  Environmental  Affairs  has 
determined  that  the  report  on  the  site 
characterization  study  is  in 
conformance  with  the  suitability 
standards,  and  the  Low-Level 
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Radioactive  Waste  Management  Board 
has  selected  the  operator. 

The  proposed  Agreement  commits  the 
Commonwealth  to  use  its  best  efforts  to 
cooperate  with  the  NRC  and  the  other 
Agreement  States  in  the  formulation  of 
standards  and  regulatory  programs  for 
the  protection  against  hazards  of 
radiation  and  to  assure  that  the 
Commonwealth's  program  will  continue 
to  be  compatible  with  the  Commission's 
program  for  the  regulation  of  like 
materials.  The  proposed  Agreement 
stipulates  the  desirability  of  reciprocal 
recognition  of  licenses,  and  commits  the 
Commission  and  the  Commonwealth  to 
use  their  best  efforts  to  accord  such 
reciprocity. 

m.  StafF  Conclusion 

Subsection  274d  of  the  Act  provides 
that  the  Commission  shall  enter  into  an 
agreement  under  subsection  274b  with 
any  State  if: 

(a)  The  Governor  of  the  State  certifies 
that  the  State  has  a  program  for  the 
control  of  radiation  hazards  adequate  to 
protect  pubhc  health  and  safety  with 
respect  to  the  materials  within  the  State 
covered  by  the  proposed  Agreement, 
and  that  the  State  desires  to  assume 
regulatory  responsibility  for  such 
materials;  and 

(b)  The  Commission  finds  that  the 
State  program  is  in  accordance  with  the 
requirements  of  Subsection  274o.  and  in 
all  other  resf)ects  compatible  with  the 
Commission's  program  for  the 
regulation  of  such  materials,  and  that 
the  State  program  is  adequate  to  protect 
public  health  and  safety  with  respect  to 
the  materials  covered  by  the  proposed 
Agreement. 

On  the  basis  of  its  assessment,  the 
NRC  staff  has  concluded  that  the 
Commonwealth  of  Massachusetts  meets 
the  requirements  of  Section  274  of  the 
Act.  The  Commonwealth's  statutes, 
regulations,  persormel,  licensing, 
inspection,  and  administrative 
procedures  are  compatible  with  those  of 
the  Commission  and  adequate  to  protect 
public  health  and  safety  with  respect  to 
the  materials  covered  by  the  proposed 
Agreement  Since  the  Commonwealth  is 
not  seeking  authority  over  byproduct 
material  as  defined  in  Section  lie. (2)  of 
the  Act,  Subsection  274o  is  not 
applicable  to  the  proposed  .Agreement. 
The  language  of  the  Agreement 
requested  by  Governor  Weld  has  been 
revised  to  reflect  that  the  effective  date 
of  the  proposed  Agreement  and  the 
location  at  which  it  will  be  signed 
remain  to  be  determined.  Certain 
conventions  have  been  used  to  highlight 
the  proposed  revisions.  New  language  is 
shown  inside  boldfaced  arrows,  while 


language  that  would  be  deleted  is  set  off 
with  brackets. 

rV.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(0MB). 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  December  1996 

For  the  U.  S.  Nuclear  Regulatory 
Commission. 
Paul  H.  Lohaus, 

Acting  Director,  Office  of  State  Programs. 

Appendix  A — Proposed  Agreement 

Agreement  Between  the  United  States 
Nuclear  Regulatory  Commission  and 
the  Commonwealth  of  Massachusetts 
for  the  Discontinuance  of  Certain 
Commission  Regulatory  Authority  and 
Responsibility  Within  the 
Commonwealth  Pursuant  to  Section  274 
of  the  Atomic  Energy  Act  of  1954,  as 
Amended 

Whereas,  The  United  States  Nuclear 
Regulatory  Commission  (hereinafter 
referred  to  as  the  Commission)  is 
authorized  under  Section  274  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(hereinafter  referred  to  as  the  Act),  to 
enter  into  agreements  with  the  Governor 
of  any  State  providing  for 
discontinuance  of  the  regulatory 
authority  of  the  Commission  within  the 
State  under  Chapters  6,  7.  and  8,  and 
Section  161  of  the  Act  with  respect  to 
by-product  materials  as  defined  in 
Sections  lle.(l)  and  (2)  of  tlie  Act, 
source  materials,  and  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass;  and. 

Whereas.  The  Governor  of  the 
Commonwealth  of  Massachusetts  is 
authorized  under  Massachusetts  General 
Laws,  Chapter  lllH,  to  enter  into  this 
Agreement  wdth  the  Commission;  and, 

Whereas,  The  Governor  of  the 
Commonwealth  of  Massachusetts 
certified  on  [June  1,  1995.1  >March  28, 
1996,<  that  the  Commonwealth  of 
Massachusetts  (hereinafter  referred  to  as 
the  Commonwealth)  has  a  program  for 
the  control  of  radiation  hazards 
adequate  to  protect  [the]  public  health 
and  safety  with  respect  to  the  materials 
within  the  Commonwealth  covered  by 
this  Agreement,  and  that  the 
Commonwealth  desires  to  assume 
regulatory  responsibility  for  such 
materials;  and, 


Whereas,  The  Commission  found  on 
[November  1,  1995,]  >(date  to  be 
determined)<  that  the  program  of  the 
Commonwealth  for  the  regulation  of  the 
materials  covered  by  this  Agreement  is 
compatible  with  the  Commission's 
program  for  the  regulation  of  such 
materials  and  is  adequate  to  protect 
public  health  and  safety;  and, 

Whereas,  The  Commonwealth  and  the 
Commission  recognize  the  desirability 
and  importance  of  cooperation[s] 
between  the  Commission  and  the 
Commonwealth  in  the  formulation  of 
standards  for  protection  against  hazards 
of  radiation  and  in  assuring  that 
Commonwealth  and  Commission 
progTEuns  for  protection  against  hazards 
of  radiation  will  be  coordinated  and 
compatible;  and, 

Wnereas,  The  Commission  and  the 
Commonwealth  recognize  the 
desirability  of  reciprocal  recognition  of 
licenses  and  exemptions  from  licensing 
of  those  materials  subject  to  this 
Agreement;  and, 

Whereas,  This  Agreement  is  entered 
into  pursuant  to  the  provisions  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 

Now,  Therefore,  It  is  hereby  agreed 
between  the  Commission  and  the 
Governor  of  the  Commonwealth,  acting 
in  behalf  of  the  Commonwealth,  as 
follows: 


Article  I 

Subject  to  the  exceptions  provided  in 
Articles  II,  IV,  and  V,  the  Commission 
shall  discontinue,  as  of  the  effective 
date  of  this  Agreement,  the  regulatory 
authority  of  the  Commission  in  the 
Commonwealth  under  Chapters  6,  7, 
and  8.  and  Section  161  of  the  Act  with 
respect  to  the  following  materials: 

A.  By-product  materials  as  defined  in 
Section  lle.(l)  of  the  Act; 

B.  Source  materials; 

C.  Special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass;  and, 

D.  Licensing  of  Low-Level  Radioactive 
Waste  Facilities. 

Article  II 

This  Agreement  does  not  provide  for 
discontinuance  of  any  authority  and  the 
Commission  shall  retain  authority  and 
responsibility  with  respect  to  regulation 
of: 

A.  The  construction  and  operation  of 
any  production  or  utilization  facility; 

B.  The  export  from  or  import  into  the 
United  States  of  by-product,  source,  or 
special  nuclear  material,  or  of  any 
production  or  utilization  facility; 

C.  The  disposal  into  the  ocean  or  sea 
of  by-product,  source,  or  special  nuclear 
waste  materials  as  defined  in 
regulations  or  orders  of  the  Commission; 
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D.  The  disposal  of  such  other  by- 
product, source,  or  special  nuclear 
material  as  the  Commission  from  time  to 
time  determines  by  regulation  or  order 
should,  because  of  the  hazards  or 
potential  hazards  thereof,  not  be  so 
disposed  of  without  a  license  from  the 
Commission;  and, 

E.  The  extraction  or  concentration  of 
source  material  from  source  material  ore 
and  the  management  and  disposal  of  the 
resulting  by-product  material. 

Article  III 

This  Agreement  may  be  amended, 
upon  appUcation  by  the  Commonwealth 
and  approval  by  the  Commission,  to 
include  the  additional  area(s)  specified 
in  Article  11,  paragraph  E,  whereby  the 
Commonwealth  can  exert  regulatory 
control  over  the  materials  stated  therein. 

Article  rV 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  time  by 
rule,  regulation,  or  order,  require  that 
the  manufactiu^r,  processor,  or 
producer  of  any  equipment,  device, 
commodity,  or  other  product  containing 
source,  by-product,  or  special  nuclear 
material  shall  not  transfer  possession  or 
control  of  such  product  except  pursuant 
to  a  license  or  an  exemption  from 
licensing  issued  by  the  Commission. 

Article  V 

This  Agreement  shall  not  affect  the 
authority  of  the  Commission  under 
Subsection  161b  or  161i  of  the  Act  to 
issue  rules,  regulations,  or  orders  to 
protect  the  common  defense  and 
security,  to  protect  restricted  data  or  to 
guEud  against  the  loss  or  diversion  of 
special  nuclear  material. 

Article  VI 

The  Commission  will  use  its  best 
efforts  to  cooperate  w^ith  the 
Commonwealth  and  other  Agreement 
States  in  the  formulation  of  standards 
and  regulatory  programs  of  the 
Commonwealth  and  the  Commission  for 
protection  against  hazards  of  radiation 
and  to  assure  that  Commonwealth  and 
Commission  programs  for  protection 
against  hazards  of  radiation  will  be 
coordinated  and  compatible.  The 
Conunonwealth  will  use  its  best  efforts 
to  cooperate  with  the  Commission  and 
other  Agreement  States  in  the 
formulation  of  standards  and  regulatory 
programs  of  the  Commonwealth  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
the  Commonwealth's  program  will 
continue  to  be  compatible  with  the 
program  of  the  Commission  for  the 
regulation  of  like  materials.  The 
Commonwealth  and  the  Commission 


will  use  their  best  efforts  to  keep  each 
other  informed  of  proposed  changes  in 
their  respective  rules  and  regulations 
and  licensing,  inspection  and 
enforcement  policies  and  criteria,  and  to 
obtain  the  comments  and  assistance  of 
the  other  party  thereon. 

Article  Vn 

The  Commission  and  the 
Commonwealth  agree  that  it  is  desirable 
to  provide  reciprocal  recognition  of 
licenses  for  the  materials  listed  in 
Article  I  licensed  by  the  other  party  or 
by  any  other  Agreement  State. 
Accordingly,  the  Commission  and  the 
State  agree  to  use  their  best  efforts  to 
develop  appropriate  rules,  regulations, 
and  procedures  by  which  such 
reciprocity  will  be  accorded. 

Article  Vni 

The  Commission,  upon  its  own 
initiative  after  reasonable  notice  and 
opportunity  for  hearing  to  the 
Commonwealth,  or  upon  request  of  the 
Governor  of  the  Commonwealth,  may 
terminate  oi  suspend  all  or  part  of  this 
Agreement  and  reassert  the  licensing 
and  regulatory  authority  vested  in  it 
under  the  Act  if  the  Commission  finds 
that  (1)  such  termination  or  suspension 
is  required  to  protect  public  health  and 
safety,  or  (2)  the  Commonwealth  has  not 
complied  with  one  or  more  of  the 
requirements  of  Section  274  of  the  Act. 
TTie  Commission  may  also,  pursuant  to 
Section  274)  of  the  Act,  temporarily 
suspend  all  or  part  of  this  Agreement  if, 
in  the  judgement  of  the  Commission,  an 
emergency  situation  exists  requiring 
immediate  action  to  protect  public 
health  and  safety  and  the 
Commonwealth  has  failed  to  take 
necessary  steps.  The  Commission  shall 
periodically  review  this  Agreement  and 
actions  taken  by  the  Commonwealth 
under  this  Agreement  to  ensure 
compliance  with  Section  274  of  the  Act. 

Article  K 

This  Agreement  shall  become 
effective  on  [April  24,  1996, )  >(date  to 
be  determined)<  and  shall  remain  in 
effect  unless  and  until  such  time  as  it  is 
terminated  pursuant  to  Article  VTll. 

Done  at  [Boston,  Massachusetts!  >(locatioD 
to  be  determined )<,  in  triplicate,  this  |24llh 
Day  of  [April,  1996)  >(date  to  be 
detennined)<. 


For  the  United  States  Nuclear  Regulatory 
Commission. 

Shirley  Ann  Jackson, 

Chairman. 

For  the  Commonwealth  of  Massachusetts 
William  F.  Weld. 
Governor. 

[FR  Doc.  97-716  Filed  1-15-97;  8:45  am] 
BILLING  COOE  7590-01 -P 


[Docket  No.  50-344] 

Portland  General  Electric  Company, 
Trojan  Nuclear  Plant;  Consideration  of 
Approval  of  Application  Regarding 
Proposed  Corporate  Restructuring 

Notice  is  hereby  given  that  the  L'.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  is  considering  approval 
imder  10  CFR  50.80  of  an  application 
concerning  the  proposed  corporate 
restructuring  of  Portland  General 
Corporation  (PGC),  the  parent  holding 
company  for  Portland  General  Electric 
(PGE),  the  licensee  for  the  Trojan 
Nuclear  Plant  (TNP). 

By  letter  dated  August  20,  1996,  as 
supplemented  by  letter  dated  October 
30.  1996,  PGE  informed  the  Commission 
that  PGE's  parent  company.  PGC.  has 
agreed  to  a  merger  with  Enron 
Corporation,  subject  to  certain 
conditions.  Those  conditions  include 
approval  by  the  shareholders  of  the 
companies  and  obtaining  appropriate 
governmental  approvals  which  do  not 
impose  terms  or  conditions  that  would 
be  reasonably  likely  to  have  an  adverse 
effect  on  PGC  or  Enron.  Under  the 
Agreement  and  Plan  of  Merger  the 
businesses  of  Enron  and  PGC  would  be 
combined  by  means  of  the  re- 
incorporation of  Enron  as  an  Oregon 
corporation  through  the  merger  of  Enron 
with,  and  into,  a  wholly  owned  Enron 
subsidian,'.  New  Falcon  Corporation  (the 
name  to  be  changed  to  EiuDn 
Corporation,  but  is  hereinafter  referred 
to  as  the  "Merger  Company").  As  a 
result  the  shareholders  of  Enron  will 
become  shareholders  of  the  Merger 
Company.  In  addition.  PGC  will 
combine  with  the  Merger  Company  The 
shareholders  of  PGC  will  become 
shareholders  of  the  Merger  Company  on 
a  share  for  share  basis.  PGE  will 
continue  to  be  headquartered  in 
Portland  and  senior  management  will 
remain  in  place.  The  merger  will  not 
affect  PGE's  status  as  a  regulated  public 
electric  utility  in  the  State  of  Oregon. 
According  to  PGE.  the  planned  merger 
of  PGE's  parent  company.  PGC.  with  the 
Merger  Company  should  improve  the 
overall  financial  strength  and  stability  of 
PGE's  parent  company  after  the  merger. 
After  the  merger  PGE  will  continue  to  be 
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the  NRC  licensee  for  Trojan  Nuclear 
Plant  and  no  direct  transfer  of  the 
operating  license  or  interests  in  the  unit 
will  result  from  the  merger. 

Pursuant  to  10  CFR  50.80.  the 
Commission  may  approve  the  transfer  of 
control  of  a  license  after  notice  to 
interested  persons.  Such  approval  is 
contingent  upon  the  Commission's 
determination  that  the  holder  of  the 
license  following  the  transfer  is 
qualified  to  hold  the  license  and  that  the 
transfer  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
August  20,  1996.  as  supplemented  by 
letters  dated  October  16,  1996,  and 
October  30,  1996.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
N'W.,  Washington,  DC  and  at  the  local 
public  document  room  located  at  the 
Branford  Price  Millar  Library,  Portland 
State  University.  934  S\V  Harrison 
Street,  PO  Box  1151.  Portland,  Oregon 
97207. 

Dated  at  Rockville.  MD..  this  10th  day  of 
January  1997 

For  the  Nuclear  Regulatory  Commission. 
Marvin  M.  Mendonca, 

Acting  Director  .\on-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactors  Program  Management. 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  97-1089  Filed  1-15-97;  8:45  am] 

BILUNG  COOC  75M-41-P 


[Docket  No.  50-356] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Regarding  Proposed  Amendment 
Approving  Decommissioning  Plan 
University  of  Illinois  at  Urt>ana- 
Champaign 

The  US.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment 
approving  the  decommissioning  plan  for 
the  University  of  Illinois  at  Urbana- 
Champaign  (licensee  or  U'lUC)  Low 
Power  Reactor  Assembly  [LOPR.-\) 
located  on  the  licensee's  campus  in 
Urbana.  Illinois,  in  accordance  with  the 
application  dated  February  10.  1995.  as 
supplemented  on  April  24.  1995,  and 
October  2.  1996.  The  approved 
decommissioning  plan  will  be  a 
supplement  to  the  Safety  Analysis 
Report. 


Environmental  Assessment 

Identification  of  Proposed  Action 

By  appUcation  dated  February  10, 
1995,  as  supplemented,  U'lUC  requested 
authorization  to  decommission  and 
partially  dismantle  the  LOPR.'\,  Facility 
Operating  License  No.  R-117,  in 
accordance  with  the  decommissioning 
plan  submitted  as  part  of  the  application 
and  to  terminate  Facility  Operating 
License  No.  R-117.  There  are  two 
reactors  at  UIUC,  the  Advanced  TRJGA 
Research  Reactor  (TRIGA)  and  the 
LOPRA.  The  LOPRA  was  created  when 
a  subcritical  assembly  authorized  under 
the  TRIGA  Ucense  was  upgraded  in 
1971  to  sustain  nuclear  fission  in  a  self- 
supporting  chain  reactor  and  licensed  as 
a  separate  reactor.  The  LOPRA  will  be 
converted  back  into  a  subcritical 
assembly  by  partial  dismantling.  All 
byproduct  and  special  nuclear  material 
under  the  LOPRA  license  will  then  be 
transferred  as  part  of  the 
decommissioning  effort  to  Facility 
License  No.  R-115  for  the  UIUC  TRIGA 
Amendment  No.  9  to  the  TRIGA  license 
authorizing  possession  of  the  LOPRA 
byproduct  and  special  nuclear  material 
was  issued  on  August  8.  1996. 

Need  for  Proposed  Action 

The  proposed  action  is  needed  in 
order  to  convert  the  LOPRA  back  into  a 
subcritical  assembly,  transfer  the 
byproduct  and  special  nuclear  material 
to  the  TRIGA  Ucense,  and  terminate  the 
LOPRA  license. 

Environmental  Impact  of  the  Proposed 
Action 

All  proposed  operations  in 
connection  with  decommissioning  and 
dismantling  of  the  LOPRA  will  be 
carefully  planned  and  controlled;  all 
contaminated  components  will  be 
removed,  packaged,  and  shipped  offsite 
or  transferred  to  the  TRIGA  license;  and 
radiological  control  procedures  will  be 
in  place  and  implemented  to  ensure  that 
releases  of  radioactive  wastes  from  the 
facility  are  within  the  limits  of  10  CFR 
Part  20  and  are  as  low  as  reasonably 
achievable  (ALARA). 

All  decommissioning  activities  will 
be  performed  by  trained  personnel  in 
accordance  with  previously  reviewed 
procedures  and  will  be  overseen  by 
experienced  health-physics  staff.  Solid 
and  liquid  waste  will  be  removed  from 
the  facility  and  managed  in  accordance 
wdth  NRC  requirements  The  NRC  staff 
estimates  that  the  collective  dose 
equivalent  to  the  UIUC  staff  and  public 
for  the  project  will  be  less  than  1  mrem. 

On  the  basis  of  a  review  of  the 
specific  proposed  activities  associated 
with  the  dismantling  and 


decontamination  of  the  UIUC-LOPRA, 
the  staff  has  determined  that  there  will 
be  no  significant  increase  in  the 
amounts  of  effluents  that  may  be 
released  off  site,  and  no  significant 
increase  in  individual  or  cumulative 
occupational  or  population  radiation 
exposure. 

The  staff  has  also  determined  that  the 
proposed  activities  will  not  have  anv 
significant  impacts  on  air,  water,  land, 
or  biota  in  the  area  or  any  other 
significant  environmental  impact. 

Alternative  Use  of  Resources 

The  only  alternative  to  the  proposed 
decommissioning,  dismantling,  and 
decontamination  activities  is  to  have 
UIUC  maintain  possession  of  the 
reactor.  This  approach  would  include 
monitoring  and  reporting  for  the 
duration  of  a  safe  storage  period  until 
the  TRIGA  is  decommissioned. 
However.  UIUC  intends  to  convert  the 
reactor  to  a  subcritical  assembly  under 
the  TRIGA  reactor  license.  This 
alternative  would  not  be  responsive  to 
the  licensee's  request.  The  alternative  of 
not  decommissioning  reactors  was 
rejected  in  the  "Generic  Environmental 
Impact  Statement  on 
Decommissioning,"  NUREG-0586.  No 
alternative  appears  that  will  have  a 
different  or  lesser  effect  on  the  use  of 
available  resources,  and  other 
alternatives  need  not  be  evaluated. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
Illinois  State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action  based 
upon  the  foregoing  environmental 
assessment.  The  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  for  the  reasons 
given  above. 

For  detailed  information  with  respect 
to  this  proposed  action,  see  the 
application  for  a  license  amendment 
dated  February  10,  1995,  as 
supplemented.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW,  Washington,  DC 
20037. 

Dated  at  Rockville.  Maryland  this  10th  day 
of  January  1997. 
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For  the  Nuclear  Regulatory  Commission. 
Marvin  M.  Mendonca, 

Acting  Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  97-1088  Filed  1-15-97;  8;45  am] 
BILUNG  CODE  75»(M)1-P 


Advisory  Committee  on  Reactor 
Safegiards 

Subcommittee  on  Probabilistic  Risk 
Assessment;  Meeting 

The  ACRS  Subcommittee  on 
Probabilistic  Risk  Assessment  will  hold 
a  meeting  on  January  28,  1997.  Room  T- 
2B1.  11545  Rockvill'e  Pike.  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
pubhc  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday.  January 
28,  1997— 8:30  a.m.  until  the  conclusion 
of  business. 

The  Subcommittee  will  continue  its 
discussion  of  the  NRC  staffs  approach 
to  codify  risk-informed,  performance- 
based  regulation  through  development 
of  Standard  Review  Plan  (SRP)  sections 
and  associated  regulatory  guides.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 


Chairman's  ruhng  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Michael  T. 
Markley  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (ET). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  davs 
prior  to  the  meeting  to  be  advised  of  anv 
potential  changes  to  the  agenda,  etc.. 
that  may  have  occurred. 

Dated:  January  10,  1997. 
Sam  Duraiswamy, 

Chief  Nuclear  Reactors  Branch 

(FR  Doc.  97-1091  Filed  1-15-97;  8:45  am] 

BILUNG  CODE  7590-01-P 


PEACE  CORPS 

information  Collection  Requests  Under 
0MB  Review 

agency:  Peace  Corps. 
ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget  (0420-0007). 

SUMMARY:  The  Associate  Director  for 
Management  invites  comments  on 
information  collection  requests  as 
required  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
This  notice  announces  that  the  Peace 
Corps  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  to 
approve  the  continued  use  of  the  Peace 
Corps  Request  for  Information  Card 
(PC-1741).  The  initial  Federal  Register 
notice  was  published  on  November  21 . 
1996  (pp.  59251).  A  copy  of  the 
information  collected  may  be  obtained 
from  Stephen  R.  Abbott.  Office  of 
Communications.  Marketing 
Department.  United  States  PEACE 
CORPS,  1990  K  Street,  NW., 
Washington,  DC  20526.  Mr.  Abbott  may 
be  contacted  by  telephone  at  (202)  606^ 
3780.  Peace  Corps  invites  comments  on 
whether  the  proposed  collection  of 
information  is  necessar\'  for  proper 
performance  of  the  functions  of  the 
Peace  Corps,  including  whether  the 
information  will  have  practical  use;  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
ways  to  enhance  the  quahty,  utihty  and 
clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 


Comments  on  these  forms  should  be 
addressed  to  Victoria  Becker  Wassmer, 
Desk  Officer.  Office  of  Management  and 
Budget,  NEOB.  Washington,  DC  20503. 

Information  Collection  Abstract 

Title:  Peace  Corps  Request  for 
Information  Card. 

Need  for  and  Use  of  This  Information: 
Peace  Corps  needs  this  information  in 
order  to  identify  prospective  applicants 
for  Volunteer  service.  The  information 
is  used  to  determine  what  program 
specific  information  to  send  to 
interested  individuals. 

Respondents:  Individuals  interested 
in  learning  more  about  Peace  Corps 
service. 

Respondents  Obligation  to  Reply: 
Voluntary. 

Burden  on  the  Public: 

a.  .Annual  reporting  burden:  1.021  hrs. 

b.  .A.nnual  record  keeping  burden:  0 
hrs. 

c.  Estimated  average  burden  per 
response:  1.75  min. 

d.  Frequency  of  response:  one  time. 

e.  Estimated  number  of  likely 
respondents:  35.000. 

{.  Estimated  cost  to  respondents: 
$0.35. 

This  notice  is  issued  in  Washington,  DC, 
on  January  13.  1997. 

Stanley  D.  Suyai. 

Associate  Director  for  .Management 

IFR  Doc  97-1103  Filed  1-15-97;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variat>le-Rate  Premium;  Interest  on 
Late  Premium  Payments;  Interest  on 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability  and  Multiemployer  Withdrawal 
Liability;  Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Wittidrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  pubHshed 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  pubhshed  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (http://w\\'w. pbgc.gov). 
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DATES:  The  interest  rate  for  determining 
the  variahle-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  January  1997.  The  interest 
assumptions  for  performing 
multienipiover  plan  valuations 
follouini;  mass  withdrawal  under  part 
4JH1  applv  to  valuation  dates  occurring 
m  Februarv  1997.  The  interest  rates  for 
late  premium  pasments  under  part  4007 
and  for  underpas  nients  and 
o\erpayments  of  single-employer  plan 
termmation  liability  under  part  4062 
and  multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
M  I  ruing  during  the  first  quarter 
ifanuary  through  Marchl  of  \9'^7 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  .A^sisrant  General 
Counsel,  Office  of  llie  Gtineral  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Sti>eet,  NVV..  Washington,  DC 
20005,  202-.'^ 26-4024  (202-326-4179 
for  TV\  and  TDD) 

SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Setiion  4()tiftla)(  i  HF)(iii)(II)  of  the 
Hmplijyee  Retirement  Income  Security 
.\a  of  1974  and  t?  4006.4(b)(1)  of  the 
PBGCs  regulation  on  Premium  Rates 
i29  CFR  part  4006)  prescribe  use  of  an 
assumed  interest  rate  in  determining  a 
single-employer  plan's  variable-rate 
premium.  The  rate  is  a  specified 
percentage  (currentlv  HO  percent)  of  the 
annual  yield  on  .10-\e,ir  Treasury 
securities  for  the  month  preceding  the 
beginning  of  the  plan  vear  for  which 
premiums  are  being  paid  (the  "premium 
payment  year")  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.  13  and  H.I. 5 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  January  1997  (/  e    80  percent  of  the 
vield  figure  for  Dec  em'oer  1996)  is  5.24 
pen  ent.  The  following  table  lists  the 
assumed  interest  rates  to  be  used  in 
determining  variable-rate  premiums  for 
premium  payment  years  beginning 
between  Fehruarv  1998  and  lanuary 
1997 


For  premium  paymer"!  .ears 
beginning  m 


February  '996 

March  '996    

Apnl  1996    

May  '996       

June  '996      

July  1996   

August  "996 
Septemtier  -996 


The  re- 
quired 
interest 
rate  is 


4.84 
4.99 
5.28 
5.43 
5.54 
5.65 
5.62 
5.47 


For  premium  payment  years 
t)eginning  in 


The  re- 
quired 
interest 
rate  IS 


October  1996  .... 
November  1996 
Decemt)er  1996 
January  1997  .... 


5.62 
5.45 
5.18 
5.24 


Late  Premium  Payments: 
Underpayments  and  Ch-erpayments  of 
Single-employer  Plan  Termination 
Liability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGCs  regulation  on 
Payment  of  Premiums  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§4062.7  of  the  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
underpayments  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the  first 
quarter  (January  through  March)  of 
1997,  as  announced  by  the  IRS.  is  9 
percent.  . 

The  following  table  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  lime 
periods: 


From— 

Through — 

Interest 
rate 
(per- 
cent) 

10/1/89  

3/31/91 
12/31/91 

3/31/92 
9/30/92 
6/30/94 

9 '30/94 
3/31-95 
5/30/95 
3/31/96 
6/30/96 
12/31/96 
3/31/97 

1 1 

4/1/91   

lO 

1/1/92  

9 

4/1/92  

8 

10/1/92  

7 

7/1/94  

8 

10/1/94  

9 

4/1/95  

10 

7/1/95  ....'. 

9 

4/1/96  

7/1/96  

1/1/97  

8 

9 
9 

Underpayments  and  Overpayinpnts  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 


provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  IS  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  (Selected 
Interest  Rates").  The  rate  for  the  first 
quarter  (January  through  March)  of  1997 
(;.e.,  the  rate  reported  for  December  16. 
1996)  is  8.25  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From 


Through 


Rate 
(per- 
cent) 


4/1/90  . 
4/1/91  . 
7/1/91  . 
10/1/91 
1/1/92  . 
4/1/92  . 
10/1/92 
71/94  . 
10/1/94 
1/1/95  . 
4/1/95  . 
10/1/95 
4/1/96  . 
1/1/97  . 


3/31/91 
6/30/91 
9/30/91 

12/31 '91 
3/31/92 
9/30/92 
6/30/94 
9/30/94 

12/31/94 
3/31/95 
9/30/S5 
3/31/96 

12/31/96 
3/31/97 


10.00 
900 
8.50 
8.00 
7.50 
6.50 
6.00 
7.25 
7.75 
8.50 
9.00 
8.75 
8.25 
8.25 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  129  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGCVs 
regulation  on  Allocation  of  .Assets  in 
Single-employer  Plans  (29  CFR  part 
4044)  The  interest  assumptions 
applicable  to  valuation  dates  in 
February  1997  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  on  page  2016  in  yesterday's 
Federal  Register.  Tables  showing  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington.  DC.  on  ttii':  10th  day 
of  fanlla^^  l'*97 

Martin  Slate 

Executive  Director.  Pension  Benefit  Guamntv 

Corporation 

(PR  Dot.  97-1063  Filed  1-15-97:  8  45  am| 
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Rate 

(per- 
cent) 

10.00 

9  00 

8.50 

8.00 

7.50 

6.50 

6.00 

7.25 

7.75 

8.50 

9.00 

8.75 

8.25 

8.25 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Review  of  an 
Expired  Information  Collection:  Rl  38- 
128 

agency:  Office  of  Personnel 
Management. 

action:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22.  1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  an  expired 
information  collection.  Public  Law  104- 
134,  requires  all  retirees  and  their 
survivors  to  use  Direct  Deposit  for  their 
annuity  checks  unless  they  certify  they 
do  not  have  an  account  in  anv  financial 
institution  nor  do  they  have  an  account 
established  for  them  by  an  authorized 
paying  agent.  RI  38-128.  Direct  Deposit 
Information,  is  used  bv  retirees  to 
collect  this  information. 

We  estimate  45.500  forms  are 
completed  annually.  Each  form  takes 
approximately  30  minutes  to  complete. 
The  annual  estimated  burden  is  22,750 
hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfarron@mail.opm.gov 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  18,  1997. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman.  Chief,  Operations 
Support  Division.  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management.  1900  E  Street. 
NW.  Room  3349,  Washington,  DC 
20415 

and 

Joseph  Lackey,  0PM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623. 
US.  Office  of  Personnel  Management. 
Lorraine  A.  Green. 
Deputy  Director. 

[FR  Doc.  97-1086  Filed  1-15-97;  8:45  am] 
BILUNG  CODE  832S-01-M 


Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  bv 
Civil  Service  Rule  V'l,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  H.  Paige.  Staffing  Remvention 
Office.  Employment  Service  (202)  606- 
0830. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  December  11.  1996  (61  FR 
65249).  Individual  authorities 
established  or  revoked  und  .-  Schedules 
A  and  B  and  established  under 
Schedule  C  between  November  1.  1996, 
and  November  30,  1996,  appear  in  the 
listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  in  November  1996: 

The  following  Schedule  A  authorities 
were  revoked  in  November  1996: 

Selective  Sen-ice  System 

Executive  Secretary.  .National 
Selective  Ser\'ice  Appeal  Board. 
Effective  November  8.  1996. 

Department  of  Energy 

Bonneville  Power  Administration. 
Five  Area  Managers.  Effective  .November 
11.  1996. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  in  November 
1996. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  in  1996: 

Council  on  Environmental  Quality 

Special  Assistant  to  the  Chair  for 
Outreach  and  Strategic  Planning. 
Effective  November  1.  1996. 

Department  of  Agriculture 

Speech  Writer  to  the  Director,  Office 
of  Communications.  Effective  November 
19,  1996. 

Area  Director.  South  West  Area  to  the 
■Administrator.  Farm  Ser\ice  Agency. 
Effective  November  22.  1996. 


Special  .Assistant  to  the 
Administrator.  Agricultural  Marketing 
Service  Effective  .November  22,  1996. 

Confidential  .Assistant  to  the  Director. 
Empowerment  Zone/Enterprise 
Community.  Lifective  .November  22. 
1996 

Confidential  .Assistant  to  the 
Administrator.  Farm  Agency  Service. 
Effective  No\  ember  22,  1996 

Department  of  the  Army  IDOD) 

Secretary  (Office  Automation)  to  the 
.Assistant  Secretar>-  of  the  Armv  (Civil 
Works).  Effective  November  12,  1996. 


Department  of  Defense 

Defense  Fellow  to  the  Assistant 
Secretar> .  Special  Operations/Low 
Intensity  Conflict.  Effective  November  1 
1996. 

Special  .Assistant  to  the  .Assistant 
Secretary  of  Defense  for  Health  .Affairs. 
Effective  November  22.  1996, 

Department  of  Energy 

.Attorney-.Advisor  (General)  to  the 
.Assistant  .Attorney  General  Counsel  for 
General  Law.  Effective  .November  14, 
1996. 

Department  of  the  Interior 

Special  .Assistant  to  the  Commissioner 
of  Reclamation.  Effective  November  26. 
1996. 

Department  of  Transportation 

Special  .Assistant  for  Scheduling  and 
.Advance  to  the  Secretary-  of 
Transportation.  Effective  November  12, 
1996 

Deputy  Scheduler  to  the  Special 

.Assistant  for  Scheduling  and  .Advance. 
Effective  November  12,  1996. 

Special  .Assistant  to  the  Secretarv  of 
Transportation.  Effective  November  22, 
1996 

Department  of  Ine  Treasury 

Special  .Assistant  to  the  Deputy 
Secretary  of  the  Treasure  Effective 
.November  12.  1996 

Office  of  Management  and  Budget 

Confidential  Assistant  to  the 
.Associate  Director  for  General 
Government  ana  Finance  Effective 
November  1.  1996 

Office  of  National  Drug  Control  Policy 

Confidential  Secretary'  to  the  I3eputv 
Director.  Office  of  National  Drug  Control 
Pohcy.  Effective  November  26.  1996 

Authority:  5  U.S.C.  3301  and  3302;  EO. 
10577,  3  CFR  1954-1958  Comp  .  P  218 
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Office  of  Personnel  Management. 
Lorraine  A.  Green. 

Deputy  Director. 

[FR  Doc.  97-1085  Filed  1-15-97;  8:45  ami 

BILUNQ  CODE  632S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22456:  File  No.  812-9096] 
The  Palladian  Trust,  et  al. 

Januan-  9.  1997 

AGENCY:  Securities  and  E.xchange 

Commission  (the  "SEC"  or  the 

"Commission") 

ACTION:  Notice  of  .Apphcation  for 

Exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  The  Palladian  Trust  (the 
"Trust")  and  Palladian  Advisors,  Inc. 
("PAI"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  the  provisions 
of  Sections  9(a).  13(a).  15(a)  and  15(b)  of 
the  1940  .^ct  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder 
SUMMARY  OF  APPLICATION:  .Applicants 
seek,  an  order  to  the  extend  necessary  to 
permit  shares  of  the  Trust  to  be  sold  and 
held  by:  (1)  separate  accounts  (the 
"Separate  Accounts")  funding  variable 
annuity  and  variable  life  insurance 
contracts  issued  by  both  affiliated  and 
unaffihated  life  insurance  companies 
(the  "Participating  Insurance 
Companies"):  (2)  qualified  pension  and 
retirement  plans;  and  (3)  investment 
advisers  to  the  Trust. 
FILING  DATE:  The  application  was  filed 
on  July  1,  1994,  and  amended  on 
October  26,  1994.  lune  20,  1996. and 
December  23.  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  February  3.  1997,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested  Persons  may 
request  notification  of  the  date  of  a 
hearing  bv  writing  to  the  Secretary  of 
the  SEC.  ' 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washiiigton.  D.C.  20549. 


Applicants,  c/o  Shea  &  Gardner,  1800 
Massachusetts  Avenue,  N.VV., 
Washington,  D.C.  20036.  Attention: 
Christopher  E.  Palmer.  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  L.  Dunphv,  .Attorney,  or  Patrice 
M.  Pitts,  Branch  Chief.  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicant's  Representations 

1.  The  Trust  is  an  open-end, 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  It  currently  offers  shares  of  capital 
stock  ("shares")  in  five  separate 
investment  portfolios  (the    Portfolios"), 
each  of  which  has  its  own  investment 
objective:  The  Value  Portfolio.  The 
Growth  Portfolio,  The  International 
Growth  Portfolio,  the  Global  Strategic 
Income  PortfoUo,  and  the  Global 
Interactive/Telecomm  Portfolio. 
Additional  portfolios  may  be  added  in 
the  future. 

2.  PAI  is  a  corporation  organized 
under  the  laws  of  Delaware,  and  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  PAI  serves  as  overall  investment 
manager  of  the  Portfolios.  The  Trust 
retains  other  investment  advisers  (the 
"Portfolio  Managers")  to  handle  the 
day-to-day  investment  management  of 
the  Portfolios. 

3.  The  Trust  currently  sells  shares  of 
the  Portfolio  to  First  ING  of  New  York 
Separate  Account  Al,  a  separate 
account  of  First  ING  Life  Insurance 
Company  of  New  York,  an  affiliate  of 
Security  Life  of  Denver  Insurance 
Company  (collectively.  "Security  Life"). 
The  Trust  intends  to  offer  shares  of  the 
Portfolios  to  Separate  Accounts  of  other 
Participating  Insurance  Companies, 
including  insurance  companies  that  are 
not  affiliated  with  Security  Life,  to  serve 
as  investment  vehicles  for  various  types 
of  insurance  products,  including 
variable  annuity  contracts,  single 
premium  variable  life  insurance 
contracts,  scheduled  premium  variable 
life  insurance  contracts,  and  flexible 
premium  variable  life  insurance 
contracts  (collectively,  the  "Contracts"). 

4.  The  Trust  also  intends  to  offer  its 
shares  to  quaUfied  pension  or  retirement 
plans  ("Plans")  described  in  Treasury 
Regulation  §  1.817-6(f)(3)(iii). 

5.  Each  Portfolio  Manager  has  agreed 
that  it  or  an  affiliate  (either  directly  or 
through  a  qualified  pension  or 


retirement  plan)  will  invest  $1  million 
in  the  shares  of  the  Portfolio(s)  it 
manages.  Each  Portfolio  Manager 
purchasing  Portfolio  shares  has  agreed 
that  all  such  shares  will  be 
automatically  redeemed  if  and  when  the 
Portfolio  Manager's  advisory  agreement 
with  the  Trust  terminates. 

6.  PAI  will  not  act  as  an  investment 
adviser  to  any  Plan  which  purchases 
shares  of  the  Trust.  While  a  Portfolio 
Manager  may  serve  as  investment 
adviser  to  one  or  more  Plans  which 
invest  in  the  Trust,  none  of  the  assets  of 
any  Plan  advisory  account  actually 
managed  by  such  Portfolio  Manager  will 
be  invested  in  the  Trust.  Nor  may  such 
Portfolio  Manager  advise  any  Plan  to 
invest  in  the  Trust.  Plans  advised  by  a 
Portfolio  Manager  may  independently 
choose  to  invest  in  the  Trust. 

Applicant's  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  Sections  9(a),  ■13(a), 
15(a)  and  15(b)  thereof,  and  Rules  6e- 
2[b)(15)  and  6e-3(T)(b)(15)  thereunder 
to  the  extent  necessary  to  permit 
"mixed"  and  "shared"  funding,  as 
defined  below. 

2.  Section  6(c)  authorizes  the 
Commission,  by  order  upon  application, 
to  conditionally  or  unconditionally 
exempt  any  person,  security,  or 
transaction,  or  class  or  classes  of 
persons,  securities,  or  transactions,  from 
any  provision  of  the  1940  Act,  or  the 
rules  or  regulations  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust 
("LTT").  Rule  6e-2(b)(15)  provides 
partial  exemptions  from  Sections  9(2), 
13(a).  15(a)  and  15(b)  of  the  1940  Act. 
The  exemptions  granted  to  a  separate 
account  by  Rule  6e-2(b)(15)  are 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  shares  "exclusively  to 
variable  life  insurance  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
fife  insurance  company."  ^  Therefore, 
the  relief  grant  by  Rule  6e-2(b)(15)  is 


'  The  exemptions  provided  by  Rule  6e-2  also  are 
available  to  the  investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor  of  the 
separate  account 
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not  available  with  respect  to  a 
scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  a  management  company  that 
also  offers  its  shares  to  a  variable 
annuity  separate  account  of  the  same 
insurance  company  or  any  affiliated 
insurance  company.  1  he  use  of  a 
common  management  investment 
company  as  the  underlying  investment 
medium  for  both  variable  annuity  and 
variable  life  insurance  separate  accounts 
of  the  same  life  insurance  companv  (or 
of  any  affiliated  life  insurance  company) 
is  referred  to  as  "mixed  funding,"  The 
use  of  a  common  management  companv 
as  the  underlying  investment  medium 
for  variable  annuity  and'or  variable  life 
insurance  separate  accounts  of  more 
than  one  unaffiliated  insurance 
company  is  referred  to  as  "shared 
funding."  The  relief  granted  by  Rule  6e- 
2(b)(l,T)  is  not  available  to  a  scheduled 
premium  variable  life  insurance 
separate  account  that  owns  shares  of  an 
underlying  management  investment 
company  ('/underlying  fund")  which 
offers  its  shares  to  Plans  or  to  its 
in\'estment  advisers. 

4.  In  connection  with  fle.xible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  UIT.  Rule  6e-3(T)(b)(l,5)  provides 
partial  exemptions  from  Section  9(a). 
13(a).  15(a).  and  1.5(b)  of  the  1940  Act. 
The  exemptions  granted  to  a  separate 
account  by  Rule  6e-3(T)(b)(15)  are 
available  only  to  separate  accounts 
owning  shares  of  underlying  funds 
which  offer  shares  'exrJusivelv  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  companv. 
offering  either  scheduled  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuitv  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company." 
Thus.  Rule  6e-3(T)  permits  mixed 
funding,  but  does  not  permi!  shared 
funding. 

5.  Current  tax  law  permits  the  Trust 
to  increase  its  asset  base  through  the 
sale  of  shares  to  Plans.  Section  817(h)  of 
the  Internal  Revenue  Code  of  198fi.  as 
amended  (the  "Code"),  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  variable  insurance 
contracts.  Treasury  regulations  provide 
that,  to  meet  the  diversification 
requirements,  all  of  the  beneficial 
interests  in  an  underlying  fund  must  be 
held  by  the  segregated  asset  acc;ounts  of 
one  or  more  insurance  companies. 
Treas.  Reg.  t?  1.817-5  (1989).  The 
regulations  do  contain  certain 
exceptions  to  this  requirement. 


however,  one  of  which  permits  the 
trustee(s)  of  a  qualified  pension  or 
retirement  plan  to  hold  shares  of  an 
underlying  fund,  the  shares  of  which  are 
held  by  the  separate  accounts  of 
insurance  companies,  without  adversely 
affecting  the  status  of  the  underlving 
fund  as  an  adequately  diversified 
underlying  investment  vehicle  for 
variable  insurance  contrac:ts  issued 
through  such  separate  accounts.  Treas. 
Reg.  §1.817-5(f)(3)(iii). 

6.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasury  regulations. 
Applicants  assert  that,  given  the  then- 
current  tax  law.  the  .sale  of  shares  of  the 
same  underlying  fund  to  separate 
accounts  and  to  Plans  could  not  have 
been  envisioned  at  the  'ime  of  the 
adoption  of  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15), 

7  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  anv 
company  to  serve  as  investment  adviser 
to  or  principal  underwriter  for  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)  .;i)  or  (2). 
Rules  6e-2(b)(15)  and  fie-3(T)(b)(15) 
provide  exemptions  from  section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  on  mixed  and  shared 
funding.  These  exemptions  limit  the 
application  of  the  eligibilit>  restrictions 
to  affiliated  individuals  or  companies 
that  directly  participate  in  the 
management  of  the  underlving  fund. 
8.  .Applicants  state  that  t'he  partial 
relief  from  Section  9(a)  pro\  ided  by 
Rules  fie-2(b)(15)  and  6e-3(T)(b)(15).  in 
effect,  limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  ot  the  policy  and  purposes  of 
Section  9.  Applicants  state  that  those 
Rules  recognize  that  it  is  not  necessary 
for  the  protection  of  investors  or  the 
purposes  fairly  intended  bv  the  policy 
and  provisions  of  the  1940  Act  to  apply 
the  provisions  of  Section  9(a)  to  the 
many  individuals  in  a  large  insurance 
t  ompany  complex,  most  of  whom  will 
have  no  involvement  in  matters 
pertaining  to  investment  companies 
within  that  organization  .-Applicants 
assert,  therefore,  that  applving  the 
restrictions  of  Section  9(a)  to 
individuals  in  various  unaffiliated 
insurance  companies  (or  affiliated 
companies  of  Partu.ipating  Insurance 
Companies)  serves  no  regulatory 
purpose, 

9  .Applicants  state  that  the  relief 
requested  should  not  he  affected  bv  the 
proposed  sale  of  shares  of  the  Trust  to 
the  Plans  because  the  Plans  are  not 


investment  com;  mies  and  will  not  be 
deemed  affiliates  bv  virtue  of  their 
shareholdings  Applicants  further  state 
that  no  regulator)  purpose  is  served  by 
extending  the  Settion  9(a)  monitoring 
requirements  in  the  context  of  the  Trust 
selling  its  shares  to  Portfolio  Managers. 
Rules  Re-2  and  6e-3(T)  provide  relief 
from  the  eligibility  restrictions  of 
Set;tion  9(a)  only  for  officers,  directors 
of  employees  of  Participating  Insurance 
Companies  or  their  affiliates.  Applicants 
note  that  Portfolio  Managers  are  not 
likely  to  t)e  employees  of  the 
Participating  Insurance  Companies  or 
their  affiliates,  ai.J  if  the\  were,  the 
Section  9(a)  eligibility  restnctions 
would  apply  to  those  who  participate 
directly  in  the  management  of 
administration  of  the  Trust.  Applicants 
also  maintain  that  the  monitoring 
requirements  should  not  extend  to  all 
officers,  directors  and  employees  of  the 
Participating  Insurance  Companies  and 
their  affiliates  simply  because  the  Trust 
sells  certain  shares  to  the  Portfolio 
Managers.  This  monitoring  would  not 
benefit  Contract  owners  and  Plan 
participants  and  would  only  increase 
costs,  thereby  reducing  net  rates  of 
return. 

10.  Applicants  submit  that  Rules  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii) 
assume  the  existence  of  a  "pass-through 
voting"  requirement  with  respect  to 
management  invistment  (ompany 
shares  held  by  a  separate  account. 
Applicants  state  that  Rules  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii) 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
the  limitations  o.i  mixed  and  shared 
funding  imposed  by  the  1940  Act  and 
the  rules  tiiereunder  are  observed.  More 
specifically.  Rules  6e-2(b)(15)(iii)(A) 
and  6e-3(t){b)(15)(iii)(A)(J)  provide 
that  an  insuran(  e  companv  mav 
disregard  the  voting  instructions  of  its 
contract  owners  \    th  respect  to  the 
investments  of  an  underlying  fund,  or 
any  contract  between  a  fund  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insurance  regulatory  authority 
and  subject  to  certain  requirements.  In 
addition.  Rules  6e-2(b)(15)(iii)(B)  and 
6e-3(T)(b)(15)(iii)(a)(2)  provide  that  an 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  the  company's 
investment  policies,  principal 
underwriter,  or  any  investment  adviser, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  complies 
v\ith  the  other  provisions  of  Rules  6e- 
2  and  6e-3(T).  Applicants  note  that 
Rules  6e-2  and  6e-3(T)  both  require 
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that  disregard  of  voting  instructions  by 
an  insurance  company  be  reasonable 
and  based  on  specific  good  faith 
determinations.  If  a  decision  of  a 
Participating  Insurance  Company  to 
disregard  the  instructions  of  Contract 
owners  represents  a  minority  position  or 
would  preclude  a  majority  vote 
approving  a  particular  change,  however, 
such  Participating  Insurance  Company 
mav  be  required,  at  the  election  of  the 
Trust,  to  withdraw  the  investment  of  its 
Separate  Account  in  the  Trust.  No 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  withdrawal. 

11.  Applicants  further  represent  that 
the  sale  of  Trust  shares  to  Plans  would 
not  affect  the  circumstances  and 
conditions  under  which  any  veto  right 
would  be  exercised  by  a  Participating 
Insurajice  Company.  Shares  of  the  Trust 
sold  to  Plans  would  be  held  by  the 
trustees  of  such  Plans  as  required  by 
Section  403(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA").  Section  403(a)  also  provides 
that  the  trustee(s)  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  the  Plan  with  two  exceptions:  (a) 
when  the  Plan  expressly  provides  that 
the  trustee(s)  is  (are)  subject  to  the 
direction  of  a  named  fiduciary  who  is 
not  a  trustee,  in  which  case  the 
trustee(s)  is  (are)  subject  to  proper 
directions  made  in  accordance  with  the 
terms  of  the  Plan  and  not  contrary  to 
ERISA;  and  (b)  when  the  authority  to 
manage,  acquire  or  dispose  of  assets  of 
the  Plan  is  delegated  to  one  or  more 
investment  managers  pursuant  to 
Section  402(c)(3)  of  ERISA.  Unless  one 
of  the  two  exceptions  stated  in  Section 
403(a)  applies.  Plan  trustees  have  the 
exclusive  authority  and  responsibility 
for  voting  proxies.  Where  a  named 
fiduciary  appoints  an  investment 
manager,  the  investment  manager  has 
the  responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  to  the  named 
fiduciary.  In  any  event,  ERISA  does  not 
require  pass-through  voting  to  the 
participants  in  Plans.  Accordingly, 
Applicants  note  that,  unlike  the  case 
with  insurance  company  separate 
accoimts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
Plans. 

12.  Applicants  note,  however,  that 
some  Plans  do  provide  participants  with 
the  right  to  give  voting  instructions. 
Applicants  submit  that  there  is  no 
reason  to  beheve  that  Plan  participants 
generally,  or  participants  of  a  particular 
Plan,  either  as  a  single  group  or  in 
combination  with  other  Plans,  would 
vote  in  a  manner  that  would 
disadvantage  Contract  owners 


Therefore,  the  purchase  of  Trust  shares 
by  Plans  that  provide  voting  rights  to 
their  participants  does  not  present  any 
complications  not  otherwise  occasioned 
by  mixed  and  shared  funding. 

13.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  presented 
by  the  granting  of  the  requested  relief. 
Applicants  submit  that  shared  funding 
does  not  present  any  issues  that  do  net 
already  e.xist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  states.  In  this  regard.  AppUcants 
not  that  a  particular  state  insurance 
regulatory  body  could  require  action 
that  is  inconsistent  with  the 
requirements  of  other  states  in  which 
the  insurance  company  offers  its 
pohcies.  Accordingly,  Apphcants 
submit  that  the  fact  that  different 
insurers  may  be  domiciled  in  different 
states  does  not  create  a  significantly 
different  or  enlarged  problem. 

14.  Applicants  state  that  there  is  no 
reason  why  the  investment  policies  of 
the  Trust  providing  mixed  funding 
would  or  should  be  materially  different 
fi-om  what  those  policies  would  or 
should  be  if  the  Trust  funded  only 
variable  annuitv  or  variable  life 
insurance  contracts  whether  flexible 
premium  or  scheduled  premium 
contracts.  In  this  regard.  Applicants 
note  that  each  type  of  variable  insurance 
product  is  designed  as  a  long-term 
investment  program,  and  that  Plans  also 
have  long-term  investment  horizons. 
Moreover.  Applicants  submit  that  each 
Portfolio  of  the  Trust  will  be  managed 
to  attempt  to  achieve  the  investment 
objective  of  the  Portfolio,  ar  d  not  to 
favor  or  disfavor  any  particular 
Participating  Insurance  Company  or 
type  of  variable  insurance  product. 

15.  Apphcants  note  that  no  single 
investment  strategy  can  be  identified  as 
appropriate  to  a  particular  variable 
insurance  product.  Each  pool  of  variable 
annuity  and  variable  life  insurance 
contract  owners  is  composed  of 
individuals  of  diverse  financial  status, 
age,  insurance,  and  investment  goals. 
An  underlying  fund  supporting  even 
one  type  of  variable  insurance  prouact 
must  accommodate  these  diverse  factors 
in  order  to  attract  and  retain  purchasers. 

16.  Apphcants  further  note  that 
Section  817(h)  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  variable  annuity 
contracts  amd  variable  life  insurance 
contracts  held  in  the  portfolios  of 
management  investment  companies. 
Treasury  Regulation  1.817-5(f)(3)(iii), 
which  established  diversification 
requirements  for  such  portfolios, 
specifically  permits  "qualified  pension 
or  retirement  plans  '  and  investment 
separate  accounts  to  share  the  same 


underlying  investment  company. 
Therefore,  Applicants  have  concluded 
that  neither  tJie  Code,  nor  the  Treasury 
Regulations,  nor  the  revenue  nilings 
thereunder  present  any  inherent 
conflicts  of  interest  if  Plans,  variable 
aimuity  separate  account  and  variable 
life  insurance  Separate  Accounts  all 
invest  in  the  same  management 
investment  company. 

17.  Apphcants  note  that  while  there 
are  differences  in  the  maimer  in  which 
distributions  are  taxed  for  variable 
aimuity  contracts,  variable  life 
insurance  contracts  and  Plans,  these  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  the  Separate  Account  or  the 
Plan  is  unable  to  net  piu-chase  payments 
to  make  the  distributions,  the  Separate 
Account  or  the  Plan  will  redeem  shares 
of  the  Trust  at  their  respective  net  asset 
value.  The  Plan  will  then  make 
distributions  in  accordance  with  the 
terms  of  the  Plan,  and  a  Participating 
Insurance  Company  will  make 
distributions  in  accordance  with  the 
terms  of  the  Contract. 

18.  With  respect  to  voting  rights, 
Apphcants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
such  voting  rights  to  Contract  owners 
and  to  Plans.  Apphcants  represent  that 
the  Portfolios  will  inform  each 
shareholder,  including  each  Separate 
Account  and  Plan,  of  its  respective 
share  of  ownership  in  the  respective 
Portfolio.  Each  Participating  Insurance 
Company  will  then  solicit  voting 
instructions  in  accordance  with  the 
"pass-through"  voting  requirement. 

19.  Applicants  argue  that  the  ability  of 
the  Portfolios  to  sell  their  respective 
shares  directly  to  Plans  does  not  create 

a  "senior  security",  as  that  term  is 
defined  under  Section  18(g)  of  the  1940 
Act,  with  respect  to  any  contract  owner 
as  opposed  to  a  participant  under  a 
Plan.  Regardless  of  the  rights  and 
benefits  of  participants  and  Contract 
owners  imder  the  respective  Flans  and 
Contracts,  the  Plans  and  the  Separate 
Accounts  have  rights  only  with  respect 
to  their  shares  of  the  Trust.  Such  shares 
may  be  redeemed  only  at  net  asset 
value.  No  shareholders  of  any  of  the 
Portfolios  has  any  preference  over  any 
other  shareholder  with  respect  to 
distribution  of  assets  or  payment  of 
dividends. 

20.  Finally,  Applicants  state  that  there 
are  no  conflicts  between  Contract 
owners  and  participants  under  the  Plans 
with  respect  to  the  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  The  basis 
premise  of  shareholder  voting  is  that  not 
all  shareholders  may  agree  with  a 
particular  proposal.  The  state  insurance 
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commissioners  have  been  given  the  veto 
pow^er  in  recognition  of  the  fact  that 
insurance  companies  cannot  simply 
redeem  shares  of  one  underlying  fund 
held  by  their  Separate  Accounts  and 
invest  the  proceeds  in  another 
underlying  fund.  Complex  and  time- 
consuming  transactions  must  be 
undertaken  to  accomplish  such 
redemptions  and  transfers.  Conversely, 
trustees  of  Plans  can  decide  to  and 
actually  redeem  shares  of  an  investment 
vehicle,  and  reinvest  the  proceeds  in 
another  investment  vehicle  without  the 
same  regulatory  impediments;  most 
Plans  may  even  hold  cash  pending 
suitable  investment.  Based  on  the 
foregoing,  Apphcants  represent  that 
should  issues  arise  where  the  interests 
of  Contract  ovraers  and  the  interests  of 
Plans  conflict,  the  issues  can  be 
resolved  ahnost  immediately  because 
trustees  of  the  Plans  can  redeem  shares 
out  of  the  Trust  independently. 
21.  Applicants  assert  that  the 
requested  relief  is  appropriate  and  in 
the  public  interest  because  the  relief 
will  promote  competitiveness  in  the 
variable  insurance  product  market. 
Applicants  submit  that  various  factors 
have  kept  more  insurance  companies 
from  offering  variable  annuity  and 
variable  hfe  insurance  contracts  that 
currently  offers  such  contracts.  These 
factors  include:  the  cost  of  organizing 
and  operating  an  investment  funding 
medium;  the  lack  of  expertise  with 
respect  to  investment  management 
(particularly  with  respect  to  stock  and 
money  market  investments);  and  the 
lack  of  name  recognition  by  the  public 
of  certain  insurers  as  investment 
professionals.  Applicants  argue  that  use 
of  the  Trust  as  a  common  investment 
medium  for  the  Contracts  would 
alleviate  these  concerns  because 
Participating  Insurance  Companies 
would  benefit  not  only  from  the 
investment  and  administrative  expertise 
of  PAI  and  the  Portfolio  Managers,  but 
also  from  the  cost  efficiencies  and 
investment  flexibility  afforded  by  a  large 
pool  of  assets.  Apphcants  state  that 
making  the  Trust  available  for  mixed 
and  shared  funding  may  encourage 
more  insurance  companies  to  offer 
variable  contracts  such  as  the  Contracts 
and.  accordingly,  may  increase 
competition  with  respect  to  both  the 
design  and  the  pricing  of  variable 
contracts;  this  can  be  expected  to  result 
in  greater  product  variation  and  lower 
charges.  Apphcants  submit  that  mixed 
and  shared  funding  will  benefit  Contract 
owners  by  eliminating  a  significant 
portion  of  the  costs  of  establishing  and 
administering  separate  funds.  Moreover. 
Applicants  assert  that  sales  of  shares  of 
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the  Trust  to  Plans  should  increase  the 
amount  of  assets  available  for 
investment  by  the  Trust.  This  should,  in 
turn,  promote  economies  of  scale, 
permit  increased  safety  of  investments 
through  greater  diversification,  and 
make  the  addition  of  new  portfolios 
more  feasible. 

Applicant's  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Trustees 
or  Directors  of  the  Trust  (the  "Board") 
shall  consist  of  persons  who  are  not 
"interested  persons"  of  the  Trust,  as 
defined  by  Section  2(a)(19)  of  the  1940 
Act  and  the  rules  thereunder  and  as 
modified  by  any  applicable  orders  of  the 
Commission,  except  that,  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  director, 
then  the  operation  of  this  condition 
shall  be  suspended:  (a)  for  a  period  of 
45  days,  if  the  vacancy  or  vacancies  may 
be  filled  by  the  remaining  trustees;  (b) 
for  a  period  of  60  days,  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies:  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Board  will  monitor  the  Trust 
for  the  existence  of  any  material 
irreconcilable  conflict  among  the 
interests  of  the  Contract  owTiers  of  all  of 
the  Separate  Accounts  investing  in  the 
Trust  and  of  the  Plan  participant 
investing  in  the  Trust.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  an 
action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurances,  tax,  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter  or  any 
similar  action  by  insurance,  tax,  or 
securitie^?egulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  any 
Portfolio  are  being  managed;  (ej  a 
difference  in  voting  instructions  given 
by  owners  of  variable  annuity  contracts 
and  those  given  by  owne'-s  of  variable 
life  insurance  contracts;  (f)  a  decision  by 
a  Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
Contract  owners:  or  (g)  if  applicable,  a 
decision  by  a  Plan  to  disregard  voting 
instructions  of  Plan  participants. 
3.  The  Participating  Insurance 
Companies,  PAI  (or  any  other 
investment  adviser  of  the  Portfolios), 
and  any  Plan  that  executes  a  fund 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  the  assets 
of  a  Trust  (collectively.  "Participants") 


will  report  any  potential  or  existing 
conflicts  to  the  Board.  Participants  will 
be  responsible  for  assisting  the  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  informaiion  reasonable 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  responsibility 
includes,  but  is  not  limited  to.  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the  Board 
whenever  Contract  owner  voting 
instructions  are  disregarded  and,  if  pass- 
through  voting  is  applicable,  an 
obligation  by  PAI  and  each  Plan  to 
inform  the  Board  whenever  it  is 
determined  to  disregard  Plan  participant 
voting  instructions.  The  responsibility 
to  report  such  information  and  conflicts 
to  and  to  assist  the  Board  will  be  a 
contractual  obfigation  of  all 
Participating  Insurance  Companies  and 
Plans  investing  in  the  Trust  under  their 
agreements  governing  participating  in 
the  Trust,  and  such  agreements  shall 
provide  that  these  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  Contract  owners  or,  as 
appropriate.  Plan  participants. 

4.  If  the  Board  or  a  majority  of  its 
disinterested  members  determines  that  a 
material  irreconcilable  conflict  exists, 
the  relevant  Participating  Insurance 
Companies  and  Plans  shall,  at  their 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  members),  take  any 
steps  necessan,'  to  remedy  or  eliminate 
the  material  irreconcilable  conflict, 
including:  (a)  withdrawing  the  assets 
allocate  to  some  or  all  of  the  Separate 
Accounts  from  the  Trust  or  any  Portfolio 
and  reinvesting  such  assets  in  a 
different  investment  medium  including 
another  Portfolio  of  the  Trust;  (b) 
submitting  the  question  of  whether  such 
segregation  should  be  implemented  to  a 
vote  of  all  affected  variable  insurance 
contract  owners  and.  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e..  variable  annuity  Contract 
owners  or  variable  life  insurance 
Contract  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  variable  contract 
owners  the  option  of  making  such  a 
change,  and  (c)  establishing  a  new 
registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict  arise 
because  of  a  Participating  Insurance 
Company's  decision  to  disregard 
Contract  Owner  voting  instructions,  and 
that  decision  represents  a  minoritv 
position  or  would  preclude  a  majority 
vote,  the  insurer  may  be  required,  at  the 
Trust's  election,  to  withdraw  its 
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Separate  Account's  investment  in  the 
Trust,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  Plan's  decision  to 
disregard  Plan  voting  instructions,  if 
apphcable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Plan  may  be 
required,  at  the  Trusts  election,  to 
withdraw  its  investment  in  the  Trust 
and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obUgation  of  all 
Participating  Insurance  Companies  and 
Plans  under  their  agreements  governing 
their  participation  in  the  Trust.  The 
responsibility  to  take  such  remedial 
action  shall  be  carried  out  with  a  view 
only  to  the  interests  of  Contract  owners 
and  Participants  in  the  Plan. 

5.  For  purposes  of  condition  4,  a 
majority  of  the  disinterested  trustees 
will  determine  whether  any  proposed 
action  adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  the  Trust  or  PAI  (or  any  other 
investment  adviser  of  the  Portfolios)  be 
required  to  establish  a  new  funding 
medium  for  any  Contract.  Further,  no 
Participating  Insurance  Company  shall 
be  required  by  condition  4  to  establish 

a  new  funding  medium  for  any  Contract 
if  any  offer  to  do  so  has  been  dechned 
by  a  vote  of  a  majority  of  the  Contract 
owners  materially  affected  by  the 
material  irreconcilable  conflict.  Further, 
no  Plan  shall  be  required  by  condition 
4  to  establish  a  new  funding  medium  for 
such  Plan  if  (a)  a  majority  of  Plan 
participants  materially  and  adversely 
affected  by  the  material  irreconcilable 
conflict  vote  to  decline  such  offer,  or  (b) 
pursuant  to  governing  Plan  documents 
and  applicable  law.  the  Plan  makes  such 
decision  without  a  vote  by  Plan 
participants. 

6.  The  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  shall  be 
made  known  in  writing  promptly  to  all 
Participants. 

7.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Contract  owners  so  long 
as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  variable 
contract  owners.  Accordingly,  the 
Participating  Insurance  Companies  will 
vote  shares  of  the  Trust  held  in  their 
Separate  Accounts  in  a  manner 
consistent  with  voting  instructions 
timely  received  from  Contract  owners. 


Each  Participating  Insurance  Company 
also  will  vote  shares  of  the  Trust  held 
in  the  Participating  Insurance 
Company's  Separate  Account(s)  for 
which  no  voting  instructions  from  the 
Contract  owners  are  timely  received,  as 
well  as  shares  it  owns,  in  the  same 
proportion  as  those  shares  for  which 
voting  instructions  are  received. 
Participating  Insurance  Companies  will 
be  responsible  for  assuring  that  each  of 
their  Separate  Accounts  investing  in  the 
Trust  calculates  voting  privileges  in  a 
manner  consistent  with  other 
Participating  Insurance  Companies.  The 
obligation  to  calculate  voting  privileges 
in  a  maimer  consistent  with  all  other 
Separate  Accounts  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  the  agreements 
governing  their  participation  in  the 
Trust.  Each  Plan  will  vote  as  required  by 
applicable  law  and  governing  Plan 
documents. 

8.  As  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  variable  contract  owners,  each 
Portfolio  Manager  will  vote  its  shares  of 
the  Portfolio  in  the  same  proportion  as 
all  contract  owners  having  voting  rights 
with  respect  to  that  Portfolio;  provided, 
however,  that  the  Portfolio  Manager 
shall  vote  its  shares  in  such  other 
manner  as  may  be  required  by  the 
Commission  or  its  staff. 

9.  All  reports  received  by  the  Board 
regarding  potential  or  existing  conflicts, 
and  all  Board  action  with  regard  to 
determining  the  existence  of  a  conflict, 
notifying  Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records.  Such  minutes  or  other  records 
shall  be  made  available  to  the 
Commission  upon  request. 

10.  The  Trust  will  notify  all 
Participating  Insurance  Companies  that 
Separate  Account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate.  The 
Trust  will  disclose  in  its  prospectus 
that:  (a)  the  Trust  is  intended  to  be  a 
funding  vehicle  for  variable  annuity  and 
variable  life  insurance  contracts  offered 
by  various  insurance  companies  and 
certain  qualified  pension  and  retirement 
plans;  (b)  because  of  differences  in  tax 
treatment  and  other  considerations,  the 
interests  of  Contract  owners  investing  in 
the  Trust  and  the  interests  of  Plans 
investing  in  the  Trust  may  conflict:  and 
(c)  the  Board  will  monitor  events  to 
identify  the  existence  of  any  material 
irreconcilable  conflicts  and  to  determine 
what  action,  if  any.  should  be  taken  in 
response  to  any  such  conflict. 


11.  The  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  will  be  the  persons  having  a 
voting  interest  in  the  shares  of  the  Trust) 
and,  in  particular,  the  Trust  will  either 
provide  for  annual  meetings  (except  to 
the  extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act 
(although  the  Trust  is  not  one  of  the 
trust  described  in  Section  16(c)  of  the 
1940  Act),  as  well  as  v«th  Section  16(a) 
and,  if  applicable,  Section  16(b)  of  the 
1940  Act.  Further,  the  Trust  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  eind  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

12.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(T)  are  amended  (or  if  Rule 
6e-3  under  the  1940  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  and 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the  Trust 
and/or  the  Participating  Insurance 
Companies,  as  appropriate,  will  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T),  as 
amended,  and  Rule  6e-3,  as  adopted,  to 
the  extent  such  rules  are  applicable. 

13.  No  less  than  annually,  the 
Participants  shall  submit  to  the  Board 
such  reports,  materials,  or  data  as  the 
Board  reasonably  may  request  so  that 
the  Board  may  carry  out  fully  the 
obligations  imposed  upon  it  by  the 
conditions  contained  in  the  application. 
Such  reports,  materials,  and  data  shall 
be  submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  the  Participants  to 
provide  these  reports,  materials,  and 
data  to  the  Board,  when  the  Board  so 
reasonably  requests,  shall  be  a 
contractual  obligation  of  all  Participants 
under  the  agreements  governing  their 
participation  in  the  Trust. 

14.  If  a  Plan  becomes  an  owner  of 
10%  or  more  of  the  assets  of  a  Trust, 
such  Plan  will  execute  a  participation 
agreement  with  the  Trust.  A  Plan  will 
execute  an  application  containing  an 
acknowledgement  of  this  condition 
upon  such  Plan's  initial  purchase  of  the 
shares  of  any  PortfoUo. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  assert  that  the  requested 
exemptions  from  Sections  9(a),  13(a), 
15(a)  and  15(b)  of  the  1940  Act  and 
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Rules  6e-2(b)(15)  and  6e-3(T)(b){15) 
thereunder  are  appropriate  in  the  pubHc 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
.Margaret  H.  McFarland, 
Deputy  Secretary-. 
[FR  Doc.  97-1035  Filed  1-15-97.  8:45  am] 
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Release  No.  1043;  File  No.  SR-Amex-96- 
50] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc., 
Relating  to  the  Listing  and  Trading  of 
Index  Warrants  Based  on  the  BEMI 
South  Africa  Index 

January  8,  1997 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder. ^ 
notice  is  hereby  given  that  on  December 
30,  1996,  the  American  Stock  Exchange. 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II.  and  III  below, 
which  Items  have  been  prepared  bv  the 
Amex.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex.  piusuant  to  Rule  19b— 4  of 
the  Act  proposes  to  approve  for  listing 
and  trading  under  Section  106 
(Currency  and  Index  Warrants)  of  the 
Amex  Company  Guide  index  warrants 
based  on  the  BEMI  South  Africa  Index 
("Index"),  a  market  capitalization- 
weighted  broad-based  index  developed 
by  ING  Barings  Securities  Limited 
comprised  of  30  South  African 
companies  representing  five  different 
industry  groups. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
th    purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulator)'  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Under  Section  106  of  the  Amex 
Comany  Guide,  the  Exchange  may 
approve  for  listing  index  warrants  based 
on  foreign  and  domestic  market  indices. 
The  Amex  has  received  approval  to 
trade  a  number  of  index  warrant 
products  pursuant  to  Section  106.3  The 
Amex  represents  that  the  listing  and 
trading  of  warrants  on  the  Index  will 
comply  in  all  respects  to  Exchange 
Rules  1100  through  1110  for  the  trading 
of  stock  index  and  currency  warrants. 

Warrant  issues  on  the  Index  will 
conform  to  the  listing  guidelmes  under 
Section  106.  which  provide,  among 
other  things,  that:  (1)  the  issuer  shall 
have  tangible  net  worth  in  excess  of 
5250,000.000  and  otherwise 
substantially  exceed  earnings 
requirements  in  Section  101(A)  of  the 
Comany  Guide  or  meet  the  alternative 
guideline  in  paragraph  (a);  (2)  the  term 
of  the  warrants  shall  be  for  a  period 
ranging  from  one  to  three  years  from 
date  of  issuance;  and  (3)  the  minimum 
public  distribution  of  such  issues  shall 
be  1.000.000  warrants,  together  with  a 
minimum  of  400  public  holders,  and 
have  an  aggregate  market  value  of 
$4,000,000. 

Index  warrants  will  be  direct 
obhgations  of  their  issuer  subject  to 
cash-settlement  during  their  term,  and 
either  exercisable  throughout  their  life 
{i.e..  American  style)  or  exercisable  onlv 
on  their  expiration  date  [i.e..  European 
style).  Upon  e.xercise.  or  at  the  warrant 
expiration  date  if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Index  has  declined  below  a  pre- 
stated  cash  settlement  value. 
Conversely,  holders  of  a  warrant 
structured  as  a  "call"  would,  upon 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 


M5U.S.C.  78s(b)(i). 
»17CFR240.19l>-4. 


'  See  Securities  Exchange  Act  Release  No  36070 
(August  9.  1995).  60  FR  42205  (August  14.  19951 
(approval  for  index  warrants  on  the  Deulscher 
Aitienindex):  Securities  Exchange  .\ct  Release  .\o, 
33036  (October  8,  1993).  58  FR  53588  (October  15, 
1993)  (approval  for  index  warrants  on  the  Amex 
Hong  Kong  30  Index):  and  Securities  Exchange  .\ct 
Release  No,  31016  (August  11,  1992),  57  FR  37012 
(August  17,  1992)  (approval  for  index  warrants  on 
the  Japan  Index). 


that  the  Index  has  increased  above  the 
pre-stated  cash  settlement  value.  If  "out- 
of-the-money  '  at  the  time  of  expiration, 
the  warrants  would  expire  worthless 

The  procedures  for  determining  the 
cash  settlement  value  for  the  warrants 
have  not  yet  been  determined  by  ING 
Barings.  Once  those  procedures  have 
been  determined  by  ING  Barings,  they 
will  be  fully  set  forth  in  the  prospectus 
and  in  the  Information  Circular 
distributed  by  the  Exchange  to  its 
membership  prior  to  the 
commencement  of  tradmg  the  warrant. 

The  .Amex  has  adopted  suitabilitv 
standards  applicable  to 
recommendations  to  purchasers  of 
Index  warrants  and  transactions  in 
customer  accounts,  .^mex  Rule  411, 
Commentan,  ,02  recommends  that  index 
warrants  under  Section  106  of  the 
Company  Guide  be  sold  onlv  to 
investors  whose  accounts  have  been 
approved  for  options  trading  pursuant 
to  Rule  921   The  requirements  under 
Rule  923  (Suitability)  shall  apply  to 
recommendations  in  in*x  warrants 
both  with  respect  to  customer  accounts 
that  have  been  approved  for  options 
trading  and  customer  accounts  that  have 
not  been  so  approved,  Amex  Rule  421. 
Commentary  .02  requires  a  Senior 
Registered  Options  Principal  or  a 
Registered  Options  Principal  to  approve 
and  initial  a  discretionarv'  order  in 
Index  warrants  on  the  day  the  order  is 
entered  In  addition,  the  Amex,  prior  to 
the  commencement  of  trading  of  Index 
warrants,  will  distribute  a  circular  to  its 
membership  calling  attention  to  specific 
risks  associated  with  warrants  on  the 
Index. 

The  .\mex  is  proposing  to  list  index 
warrants  based  on  the  Index,  an 
internationally-recognized 
capitalization-weighed  index 
representing  a  broad-based  portfolio  of 
30  large,  actively  traded  stocks  from 
South  ■^frica  "  The  total  market 
capitalization  of  the  Index  was  Si  18.6 
billion  on  September  30,  1996  The  total 
available  market  capitalization  '■  of  the 
Index  was  S32  1  billion  on  September 
30,  1996  The  median  available 
capitalization  of  the  companies  in  the 
Index  on  that  date  was  $737  million  and 


■•The  lis!  of  the  component  securities  and  their 
respective  weights  in  the  Index  were  attached  to  the 
proposed  rule  ftling  as  Exhibit  A.  end  aie  available 
for  examination  at  the  Amex  or  at  the  Commission 
as  specified  in  Item  IV 

'  A  company's  "available  capitalization"  is 
defined  as  the  lower  of  (i!  the  company's  "free 
float"  or  (ii;  the  iegallv  a\ailable  capitalization  of 
the  company.  .A  compsnys  "free  float"  is  defined 
as  the  percentage  of  shares  which  could  reasonably 
be  expected  to  trade  or.  the  open  market.  Generally, 
government  holdings,  corporate  cro&s-owaership 
and  other  strategic  holdings  are  not  considered 
freely  floating 
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the  average  available  market 
capitalization  of  these  companies  was 
SI. 07  billion.  The  individual  available 
market  capitalization  of  the  companies 
ranged  from  $848  million  to  $11. 8 
bilhon. 

The  Index  was  designed  by  and  is 
maintained  by  ING  Barings.  The  stocks 
selected  for  inclusion  in  the  Index  were 
chosen  on  the  basis  of  both  country  and 
company  criteria.  To  be  included  in  the 
Index  a  country  must  have  a  minimum 
Gross  Domestic  Product  per  capita  of 
$400  and  minimum  market  trading 
value  of  S2  billion  per  year,  in  at  least 
one  of  the  last  three  years.  The 
companies  included  in  the  Index  are 
drawn  from  a  database  of  stock  entities, 
which  may  represent  individual 
companies  in  their  entirety,  or  separate 
lines  of  stock,  e.g.,  A  shares  and  B 
shares,  of  the  same  company.  The 
criteria  for  stock  entities  to  be  included 
are:  capitalization  value  greater  than  1% 
of  the  ING  Barings  database  for  that 
county:  minimum  free- float  of  10%:  and 
minimum  average  daily  trading  value  of 
$100,000.  In  addition  shares  that  rank 
first  or  second  in  their  industry  sector 
may  be  included  if  they  have  a 
minimum  capitalization  of  0.5%  of  the 
ING  Baring  database  for  that  country 
and  meet  the  normal  free-float  &  daily 
trading  value  rules. 

The  Index  is  composed  of  companies 
from  5  industry  groups  including: 
consumer  goods,  energy,  capital 
equipment,  basic  materials,  agriculture/ 
food  and  financial  The  largest  stock 
accounts  for  11. 43%  of  the  Index,  while 
the  smallest  accounts  for  0.716%.  The 
top  five  stocks  in  the  Index  by  weight 
account  for  43.64%.  The  Exchange 
believes  that  the  Index  is  a  Stock  Index 
Group  and  a  Broad  Stock  Index  Group 
pursuant  to  Rule  llOOfb) 

The  Exchange  also  believes  that  the 
proposed  Index  complies  with  the 
information  sharing  standards  of 
Section  106(g)  of  the  Company  Guide. ^ 
The  Exchange  has  entered  into  an 
agreement  with  the  Johannesburg  Stock 
Exchange  establishing  the  appropriate 
means  to  obtain  comprehensive 
surveillance  information  with  respect  to 
the  Index's  component  stocks.  Once  the 
agreement  has  been  deemed  effective  by 
the  Commission,  the  proposed  Index 
will  comply  with  the  information 


'  Section  106(g)  of  the  Company  Guide  slates  that 
foreign  country  securities  or  Amencan  Depository 
Receipts  thereon  that  are  not  subiect  to  a 
comprehensive  surveillance  agreement,  and  have 
less  than  50%  of  their  global  trading  volume  in 
dollar  value  within  the  United  Slates,  shall  not  in 
the  aggregate,  represent  more  than  20%  of  the 
weight  of  an  index,  unless  such  index  is  otherwise 
approved  for  warrant  or  option  trading. 


sharing  standards  of  Section  106(g)  of 
the  Company  Guide. 

The  Index  is  capitalization-weighted 
and  based  on  available  capitalization. 
The  Index  is  quoted  in  U.S.  dollars  and 
disseminated  daily  shortly  after  4  p.m. 
New  York  time  using  local  market 
closing  prices  and  Reuters  4  p.m. 
currency  exchange  rates.  The  Index  was 
first  calculated  on  January  7,  1992  with 
a  benchmark  value  of  100.  In  the  event 
a  component  security  in  the  Index  does 
not  open  for  trading,  the  most  recent 
closing  value  for  that  component  will  be 
used  in  the  Index's  calculation. 

The  Index  is  maintained  by  ING 
Barings  Recomposition  Committee.  The 
Recomposition  Committee,  established 
at  the  time  of  the  launch  of  the  Index, 
reviews  on  a  quarterly  basis  the  Index 
rules  and  composition.  The  committee 
implements  changes  or  fixes  standards 
as  appropriate  and  overseas  the  security 
environment  of  the  Index  and  its  record- 
keeping. The  quarterly  recomposition 
meeting  is  normally  held  in  the  second 
week  of  the  last  month  of  the  quarter. 
The  date  of  these  me6^tings  is  posted  at 
least  two  months  in  advance  on  Reuters 
and  the  results  are  posted  on  Reuters  the 
day  after  a  committee  meeting.  Any 
changes  in  the  composition  of  the  Index 
are  implemented  on  the  last  day  of  the 
month  that  the  committee  meeting  is 
held.  This  is  approximately  two  weeks 
after  the  committee  meeting. 

ING  Barings  will  maintain  the  Index 
so  that  new  issues  and  privatizations  are 
included  in  the  Index  at  the  end  of  the 
month  in  which  they  have  come  to 
market,  provided  the  company  has  met 
the  criteria  for  inclusion  in  the  Index. 
New  companies  resulting  from  a  spin- 
off of  a  component  company  will  be  put 
into  the  Index  and  remain  in  the  Index 
until  the  next  quarterly  recomposition 
meeting.  In  the  event  of  certain  types  of 
corporate  actions  such  as  the  payment 
of  a  dividend  other  than  an  ordinary 
cash  dividend,  stock  distribution,  stock 
spilt,  reverse  stock  split,  rights  offering, 
reorganization,  recapitalization  or 
similar  event  with  respect  to  the 
component  stocks,  the  divisor  will  be 
adjusted,  if  necessary,  to  ensure  Index 
continuity. 

According  to  the  Exchange, 
membership  of  the  committee  is 
regulated  by  a  "Fire  Wall."''  All 
members  are  isolated  from  sales,  trading 
functions  and  corporate  finance 
functions.  Members  are  drawn  from 
Index  research,  calculation  group,  and 
the  legal  department  of  ING  Barings.  To 


'  See  Letter  from  A.N.  Marsh,  Legal  Department. 
ING  Barings,  to  Richard  Mikaliunas.  Vice  President, 
Capital  Markets  Development,  Amex.  dated 
November  20,  1996. 


ensure  impartiality  and  good  practice, 
the  committee  has  retained  Russell 
Systems  Limited  (part  of  the  Frank 
Russell  Group)  to  attend  all  meetings 
and  to  provide  an  audit  of  attendance 
and  appropriateness  of  the  agenda. 
Russell  Systems  Limited  also  provides 
advice  on  good  practice  in  indexation 
and  on  how  to  ensure  the  use  of  the  best 
available  information  on  emerging 
markets. 

2.  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6fb)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6fb)  (5)  in 
particular  ^  in  that  its  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  is  not 
deisgned  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 


'15U.S.C.  78f(b)(5). 
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submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from,  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.VV., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-96- 
50  and  should  be  submitted  by  February' 
6,  1997. 

For  the  Commission  b\-  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority-^ 

Margaret  H.  McFarland, 
Depu  ty  Secretary: 
IFR  Doc.  97-1033  Filed  1-15-97:  8:45  am] 
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2411 


[Release  No.  34-38143;  File  No.  SR-Amex- 
96-35] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  1  and  2  Relating  to  the  Trading  of 
Options  on  the  Tobacco  Index  s*^ 

January  8,  1997. 
I.  Introduction 

On  October  1,  1996,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
relating  to  the  trading  of  options  on  The 
Tobacco  IndexSM  The  proposal  was 
published  for  comment  in  the  Federal 
Register  on  October  24,  1996.3  yiig 
Exchange  filed  an  amendment 
("Amendment  No.  l")-*  to  its  proposal 


»17CFR200.30-3(a)(12). 

MS  U.S.C.  78s(b)(lj. 

M7CFR  240. 196-4. 

'  Securities  Exchange  Act  Release  No.  37839 
(October  17,  1996).  61  FR  55176. 

*  Amendment  No.  1  provides  information  and 
representations  with  respect  to  the  prof>osed  rule 
change.  Letter  from  Claire  P.  McGrath.  Managing 
Director  and  Special  Counsel.  Derivative  Securities. 
Amex.  to  Ivette  Lopez.  Assistant  Director.  Office  of 
Market  Supervision.  Division  of  Market  Regulation. 
Commission,  dated  November  7.  1996. 


on  November  8,  1996.  The  Exchange 
filed  a  second  amendment 
("Amendment  No.  2")  ^  to  its  proposal 
on  December  6.  1996.  No  comments 
were  received  on  the  proposed  rule 
change.  This  order  approves  the 
Exchange's  proposal  as  amended. 

II.  Description  of  the  Proposal 

A.  General 

The  Amex  proposes  to  trade  options 
on  The  Tobacco  Index  sm  ("index"),  a 
new  index  developed  by  the  Amex 
composed  of  tobacco  company  stocks 
(or  American  Depositan,'  Receipts 
("ADRs")  thereon)  that  are  traded  on  the 
Amex  and  the  New  York  Stock 
Exchange  ("NYSE").  In  addition,  the 
Amex  proposes  to  amend  Rule  901 C, 
Commentary  .01,  to  reflect  that  90%  of 
the  Index's  numerical  value  will  be 
accounted  for  by  stocks  that  meet  the 
current  criteria  and  guidehnes  set  forth 
in  Rule  915. 

B.  Composition  of  the  Index 

The  Amex  proposes  to  trade 
standardized  options  on  the  Index, 
developed  by  the  Amex.  representing  a 
portfoho  of  large,  actively  traded 
tobacco  company  stocks. ^  The  Index 
will  comprise  nine  tobacco  industry 
stocks.  The  components  of  the  Index 
will  be  American  Brands.  Inc.;  B.A.T. 
Industries  P.L.C.;  Dimon.  Inc.:  Empresas 
La  Modemas  (ADR);  Loews  Corp.; 
Phihp  Morris  Companies.  Inc.;  RJR 
Nabisco  Holdings  Corporation.  Inc.; 
UST,  Inc.;  and  Universal  Corporation.^ 
The  Index  was  initialized  at  a  level  of 
250  at  the  close  of  trading  on  August  16, 
1996.  As  of  January  2,  1997.  the  Index 
had  a  value  of  approximately  289.  The 
Exchange  will  use  an  "equal-dollar 
weighted"  method  to  calculate  the  value 
of  the  Index. 8  The  market 
capitalizations  of  the  individual  stocks 
in  the  Index  as  of  the  close  of  trading 
on  August  23.  1996  ranged  from  a  high 


'Amendment  No,  2  provides  further  information 
and  representations  with  respect  to  the  proposed 
rule  change,  letter  from  Claire  P,  McCrath. 
Managing  Director  and  Special  Counsel,  Derivative 
Securities.  .Amex.  to  Ivette  Lope2.  .Assistant 
Director.  Office  of  Market  Supen  ision.  Division  of 
Market  Regulation.  Commission,  dated  December  5. 
1996 

*  A  list  of  securities  comprising  the  Index,  as  well 
as  listed  shares  outstanding  and  prices  as  of  .August 
23.  1996.  was  submitted  by  the  Exchange  as  Exhibit 
B.  and  is  available  at  the  principal  office  of  the 
\mex  and  at  the  Commission. 

"  .\merican  brands.  Inc.  Plans  to  spin  off 
remaining  tobacco  related  business  by  the  middle 
of  next  year  As  a  result  of  the  spin-off  the  Amex 
anticipates  that  it  will  replace  American  Brands, 
Inc.  in  the  Index  with  a  company  in  the  tobacco 
industry.  Amendment  No.  1,  supra  note  4. 

•Sep  infra  Section  n.D  entitled  "Calculation  of 
the  Index'  for  a  description  of  this  calculation 
method. 


of  $73  billion  to  a  low  of  $762  milhon. 
with  the  median  and  average  being  $6.9 
billion  and  $14  biUion  respectively.  As 
of  the  close  of  trading  on  August  23. 
1996,  no  one  stock  accounted  for  more 
than  11.50%  of  the  Index's  total  weight, 
and  the  percentage  weighting  of  the  five 
largest  issues  in  the  Index  accounted  for 
56.92%  of  the  Index's  value. 

C.  Eligibility  Standards  for  the  Inclusion 
of  Component  Stocks  in  the  Index 

The  Index  conforms  with  Exchange 
Rule  901 C.  which  specifies  cnteria  for 
inclusion  of  stocks  in  a  narrow-based 
index  on  which  standardized  options 
will  be  traded  on  the  Exchange.  In 
addition,  the  Index  conforms  to  most  of 
the  criteria  set  forth  in  Rule  901C, 
Commentan.-  .02  (which  provides  for  the 
commencement  of  trading  of  options  on 
an  index  thirty  days  after  the  date  of 
filing)  9  except  that  there  are  only  nine 
component  securities.'"  and  that  four 
(or  44%)  of  the  components  have  a 
minimum  monthly  volume  during  the 
preceding  six  months  of  less  than 
1.000.000  shares,  with  one  component 
having  traded  less  than  500.000  shares 
in  at  least  one  of  the  last  six  months  "•' 

All  of  the  component  securities  meet 
the  following  eligibility  standards:  (1) 
all  component  securities  are  traded  on 
the  .^mex.  .NYSE,  or  are  traded  through 
the  facilities  of  the  .National  Association 
of  Securities  Dealers  Automated 


'Under  Amex  Rule  901C,  Commentary  .02.  the 
Amex  may  list  options  on  a  stock  industry  index 
pursuant  to  Seclion  19(b)(31(Al  under  the' .Act. 
provided  that  the  index  satisfies  certain  criteria.  See 
securities  Exchange  .Act  Release  No.  34157  (June  3, 
1994).  59  FR  30062  (approving  substantiallv 
identical  proposed  rule  amendments  from  the 
Amex.  the  NYSE,  the  Philadelphia  Stock  Exchange. 
Inc.  (■■Phtx").  the  Chicago  Board  Options  Exchange, 
Inc,  (-CBOE'l;  and  the  Pacific  Stock  Exchange,  Inc. 
;  "PSE")  relating  to  narrow-based  index  options 
listing  standards) 

'"W  The  generic  standards  require  that  upon  the 
initial  listing  of  na.Tow-based  index  options,  the 
underlying  index  must  include  at  least  ten  stocks. 
Thereafter,  the  index  must  contain  at  least  nine 
component  stocks  at  all  times. 

' '  Id  The  generic  initial  listing  standards  .'equire 
that  component  stocks  comprising  the  top  90 
percent  of  the  index,  by  weight,  must  have  a 
monthly  trading  volume  of  at  lejst  1.000,000  shares 
per  month  over  the  six  months  preceding  the  filing 
of  the  index  with  the  Commission,  thereafter,  the 
component  slocks  must  maintain  monthly  trading 
volume  of  at  least  500.000  shares  per  month  The 
trading  volume  for  the  component  stocks 
consliiaiing  the  bottom  10  percent  of  the  index,  by 
weight,  must  have  been  at  least  500.000  shares  over 
the  same  initial  period;  thereafter,  ttiey  must  meet 
an  average  monttilv  L-ading  volume  of  at  least 
400.000  shares  per  month. 

B..A  T  Industries  PLC  is  the  one  component 
whose  minimum  monthly  trading  volume  was  less 
than  400.000  shares  In  February  1996.  B..A  T 
traded  only  395,800  shares  During  the  most  recent 
six  month  period,  however.  B  .A.T.'s  trading  volume 
has  increased,  with  a  high  of  6,74  million  shares  in 
August  1996.  and  a  low  of  866,500  shares  in 
October  1996.  Amendment  No.  1.  supra  note  4. 


2412 


Federal  Register  /  Vol.  62,  No.  11   /  Thursday,  January  16,  1997  /  Notices 


Quotation  System  ("Nasdaq")  and  are 
reported  national  Market  System 
securities;  '^  (2)  component  stocks 
comprising  the  top  90  percent  of  tlie 
Index  by  weight  have  a  market 
capitalization' '  of  at  least  S75  million, 
and  those  component  stocks 
constituting  the  bottom  10  percent  of 
the  Index  by  weight  have  a  market 
capitalization  of  at  least  $50  million:  (3) 
no  single  component  vdll  represent 
more  than  25%  of  the  weight  of  the 
Index  and  the  five  highest  weighted 
components  will  represent  no  more  than 
60%  of  the  Indnx;  (4)  at  least  90%  of  the 
Index's  numerical  value  and  at  least 
80%  of  the  total  number  of  component 
securities  is  accounted  for  by  stocks  that 
meet  the  current  criteria  and  guidelines 
set  forth  in  Rule  915;  ■■'  and  (5)  foreign 
country  securities  or  ADRs  thereon  that 
are  not  subject  to  comprehensive 
surveillance  agreements  do  not  in  the 
aggregate  represent  more  than  20%  of 
the  weight  of  the  Index. 

D.  Calculation  of  the  Index 

The  Index  is  calculated  using  an 
"equal-dollar  weighting"  methodology. 
The  following  is  a  description  of  how 
equal-dollar  weightmg  calculation 
method  works.  As  of  the  market  close 
on  August  16,  1996.  a  portfolio  of 
tobacco  company  stocks  was  established 
representing  an  investment  of 
approximately  SIOO.OOO  in  the  stock 
(rounded  to  the  nearest  whole  share)  of 
each  of  the  companies  m  the  Index  The 
value  of  the  Index  equals  the  current 
market  value  (i.e.,  based  on  U.S. 
primary  market  prices)  of  the  sum  of  the 
assigned  number  of  shares  of  each  of  the 
stocks  in  the  Index  portfolio  divided  by 
the  Index  divisor.  The  Index  divisor  was 
initially  determined  to  yield  the 
benchmark  value  of  250.00  at  the  close 
of  trading  on  August  16,  1996.  Quarterly 
thereafter,  following  the  close  of  trading 
on  the  third  Friday  of  February.  May, 
.August  and  November,  the  Index 
portfolio  will  be  adjusted  by  changing 


'^Securities  Exchange  Act  Release  No  34157. 
supra  note  9.  The  generic  initial  listing  and 
maintenance  listing  standards  require  that  all 
component  stocks  be  deemed    reported  securities" 
as  that  term  is  defined  in  Rule  1 1  .\a3-l  under  the 
Act.  .Accordingly,  a  proposed  narrow  based  index 
currently  can  only  comprise  exchange-listed  and 
Nasdaq  National  Market  System  securities. 

"In  the  case  of  .\DRs.  this  represents  market 
capitalization  as  measured  by  total  world-wide 
shares  outstanding. 

'*  Amex  staff  have  represented  that  all  underlying 
stocks  are  options  eligible,  and  all  but  Dimon.  Inc. 
and  'JST.  Inc.  currently  have  options  traded  on 
•hem.  Telephone  conversation  between  Ciaire  P. 
McGrath.  Managing  Director  and  Special  Counsel. 
Derivative  Securities.  .\mex.  and  |anet  W  Russell- 
Hunter.  Special  Counsel.  OfTice  of  Market 
Supervision.  Division  of  Market  Regulation. 
Commission.  October  16.  1996 


the  number  of  whole  shares  of  each 
component  stock  so  that  each  company 
is  again  represented  in  "equal"  dollar 
amounts.  If  necessary,  a  divisor 
adjustment  is  made  at  the  rebalancing  to 
ensure  continuity  of  the  Index's  value. 
The  newly  adjusted  portfolio  becomes 
the  basis  for  the  Index's  value  on  the 
first  trading  day  following  the  quarterly 
adjustment. 

As  noted  above,  the  mmiber  of  shares 
of  each  component  stock  in  the  Index 
portfolio  remain  fixed  between  quarterly 
reviews,  except  in  the  event  of  certain 
types  of  corporate  actions,  such  as  the 
payment  of  a  dividend  (other  than  an 
ordinary  cash  dividend),  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution. 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  stocks.  In  a  merger  or 
consolidation  of  an  issuer  of  a 
component  stock,  if  the  stock  remains  in 
the  Index,  the  number  of  shares  of  that 
security  in  the  portfolio  may  be 
adjusted,  if  necessary',  to  the  nearest 
whole  share,  to  maintain  the 
component's  relative  weight  in  the 
Index  at  the  level  immediately  prior  to 
the  corporate  action.  In  the  event  of  a 
stock  addition  or  replacement,  the 
average  dollar  value  of  the  remaining 
Index  components  will  be  calculated 
and  that  amount  invested  in  the  stock  of 
the  new  component  to  the  nearest  whole 
share.  In  all  cases,  the  divisor  will  be 
adjusted,  if  necessary,  to  ensure  Index 
continuity. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B. 

E.  Maintenance  of  the  Index 

The  Exchange  will  maintain  the  Index 
so  that  upon  quarterly  rebalancing  (1) 
all  component  securities  are  traded  on 
the  Amex,  NYSE,  or  traded  through  the 
facilities  of  the  Nasdaq  and  are  reported 
National  Market  System  securities.'^  (2) 
the  total  number  of  component 
securities  will  not  increase  or  decrease 
by  more  than  33-V3%  from  the  number 
of  components  in  the  Index  at  the  time 
of  its  initial  hsting,  and  in  no  event  will 
the  Index  have  less  than  nine 
components;  (3)  component  stocks 
constituting  the  top  90%  of  the  Index  by 
weight  will  have  a  minimum  market 
capitalization  of  $75  million  and  the 
component  stocks  constituting  the 
bottom  10%  of  the  Index  by  weight  will 
have  a  minimum  market  capitalization 
of  $50  million;  (4)  stocks  constituting 


85%  of  the  Index  have  a  monthly 
trading  volume  of  at  least  500,000 
shares  for  each  of  the  last  six  months 
and  those  stocks  constituting  15%  of  the 
Index  have  a  monthly  trading  volume  of 
at  least  300,000  shares  for  each  of  the 
last  six  months; '''  (5)  no  single 
component  will  represent  more  than 
25%  of  the  weight  of  the  Index  and  the 
five  highest  weighted  components  will 
represent  no  more  than  60%  of  the 
Index  at  each  quarterly  rebalancing;  (6) 
at  least  90%  of  the  index's  numerical 
index  value  and  at  least  80%  of  the  total 
number  of  component  securities 
individually  will  meet  the  then  current 
criteria  for  standardized  option  trading 
set  forth  in  Exchange  Rule  915;  and  (7) 
foreign  country  securities  or  ADRs 
thereon  that  are  not  subject  to 
comprehensive  surveillance  agreements 
do  not  in  the  aggregate  represent  more 
than  20%  of  the  weight  of  the  Index. '^ 
If  the  Index  fails  to  satisfy  any  of  the 
maintenance  criteria  set  forth  above,  the 
Exchange  shall,  in  accordance  with  Rule 
916C,  take  actions  which  include,  but 
are  not  limited  to,  prohibiting  the 
opening  for  trading  of  any  additional 
option  series, '8  unless  such  failure  is 
determined  by  the  Exchange  not  to  be 
significant  and  the  Commission  concurs 
in  that  determination,  or  unless  the 
continued  listing  of  options  on  the 
Index  has  been  approved  by  the 
Commission  pursuant  to  Section 
19(b)(2)  of  the  Act. 

F.  Expiration  and  Settlement 

The  exercise  settlement  value  for  all 
of  the  Index's  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  stocks  on  the 
last  trading  day  prior  to  expiration.  In 
the  case  of  National  Market  securities 
traded  through  Nasdaq,  the  first 
reported  regular  way  sale  price  will  be 
used.  If  any  component  stock  does  not 
open  for  trading  on  its  primary  market 
on  the  last  trading  day  before  expiration, 
then  the  prior  day's  last  sale  price  will 
be  used  in  the  calculation.'^ 


"Amendment  No.  1.  supra  note  4. 


".Amendment  No.  2.  supra  note  5. 

' '  Amendment  No.  1 .  supra  note  4. 

"Amendment  No.  2.  supra  note  5.  See  also  infra 
note  28. 

"The  Commission  notes  that  pursuant  to  Article 
XVn,  Section  4  of  the  Options  Clearing 
Corporation's  (  "OCC ')  by-laws,  OCC  is  empowered 
to  fix  an  exercise  settlement  amount  in  the  event 
it  determines  a  current  index  value  is  unreported 
or  otherwise  unavailable.  Further,  OCC  has  the 
authority  to  fix  an  exercise  settlement  amount 
whenever  the  primary  market  for  the  securities 
representing  a  substantial  part  of  the  value  of  an 
underlying  index  is  not  open  for  trading  at  the  lime 
when  the  current  index  value  [i.e.,  the  value  used 
for  exercise  settlement  purposes)  ordinarily  would 
be  determined.  S«>  Securities  Exchange  Act  Release 
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G.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  European-style  (i.e.,  exercises 
permitted  at  expiration  only),  and  cash- 
settled.  Standard  option  trading  hours 
(9:30  a.m.  to  4:10  p.m.  New  York  time) 
will  apply.  The  options  on  the  Index 
will  expire  on  the  Saturday  following 
the  third  Friday  of  the  Expiration  month 
"Expiration  Friday").  The  last  trading 
day  in  an  expiring  option  series  will 
normally  be  the  second  to  last  business 
day  preceding  the  Saturday  following 
the  third  Friday  of  the  expiration  month 
(normally  a  Thursday).  Trading  in 
expiring  options  will  cease  at  the  close 
of  trading  on  the  last  trading  day. 

The  Exchange  plans  to  list  options 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
February  cycle.  In  addition,  longer-term 
option  series  having  up  to  thirty-six 
months  to  expiration  may  be  traded.  In 
lieu  of  such  long-term  options  on  a  full 
value  Index  level,  the  Exchange  may 
instead  list  long-term,  reduced  value  put 
and  call  options  based  on  one-tenth 
(Vioth)  the  Index's  full  value.  In  either 
event,  the  interval  between  expiration 
months  for  either  a  full  value  or  reduced 
value  long-term  option  will  not  be  less 
than  six  months. 

H.  Exchange  Rules  Applicable  to  Stock 
Index  Options 

Because  the  Index  is  deemed  to  be  a 
Stock  Index  Option  under  Rule  90lC(a) 
and  a  Stock  Index  Industrv  Group  under 
Rule  900C(b)(l),  Amex  Rules  900C 
through  980C.  which  are  apphcable  to 
the  trading  of  narrow-based  index 
options,  will  apply  to  the  trading  of 
option  contracts  based  on  the  Index. 
These  rules  cover  issues  such  as 
surveillance,  exercise  prices, ^o  position 
and  exercise  limits, ^^  margin 
requirements, 22  and  trading  halts. ^3 
Sur\'eillance  procedures  currently  used 
to  m.onitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  options  on 
the  Index.  Pursuant  to  Rule  903C(b) 
regarding  exercise  prices,  the  Exchange 
proposes  to  list  near-lhe-monev  option 
series  on  the  Index  at  2V2  point  strike 
(exercise)  price  intervals  when  the  value 
of  the  Index  is  below  200  points.  In 
addition,  the  Exchange  expects  that  the 
review  required  by  Rule  904C(c)  will 
result  in  ?  position  limit  of  9.000 
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contracts  with  respect  to  options  on  this 
Index. ^'f 

The  trading  of  any  long-term  options 
would  be  subject  to  the  same  rules 
which  govern  the  trading  of  all  the 
Exchange's  index  options,  including 
sales  practice  rules,  margin 
requirements  and  floor  trading 
procedures,  and  all  options  will  have 
European-style  exercise.  Position  limits 
on  reduced  value  long-term  Index 
options  will  be  equivalent  to  the 
position  limits  for  regular  (full  value) 
Index  options  and  would  be  aggregated 
with  such  options.  For  example,  if  the 
position  limit  for  the  full  value  options 
is  9.000  contracts  on  the  same  side  of 
the  market,  then  the  position  limit  for 
the  reduced  value  options  will  be 
90,000  contracts  on  the  same  side  of  the 
market. 

III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
apphcable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5). -"^ 
Specifically,  the  Commission  finds  that 
the  trading  of  Index  options  will  serve 
to  promote  the  public  interest  and  help 
to  remove  impediments  to  a  free  and 
open  securities  market  by  providing 
investors  with  an  additional  means  to 
hedge  exposure  to  market  risk 
associated  with  stocks  in  the  tobacco 
industry. 26  The  trading  of  options  in  the 
Index,  however,  raises  several  issues 
relating  to  index  design,  customer 
protection.  sur\'eillance.  and  market 
impact.  The  Commission  believes,  for 


No   37315  (June  17.  1996),  61  KR  42671  (order 
approving  SR-OCC-9S-19). 

'"See  Amex  Rule  903C(b) 

^'  Se?  \mex  Rule  904C  and  905C. 

2=  See  Amex  Rule  462(d)(21(D)(iv). 

"Sw  Amex  Rule  918C. 


-"Amex  Rule  904CIc)  provides  that  the  position 
limit  for  an  industrv  index  option  will  be  9.000 
contracts  if  the  .^mex  determines  at  the 
co'mmencement  of  trading  of  the  options  that  an\ 
single  stock  in  the  underlying  stock  index  industry 
group  accounted,  on  average,  for  20%  or  more  of 
the  numerical  index  value  or  that  any  five  stocks 
in  the  group  together  accounted,  on  average,  for 
.Tiore  than  50%  of  the  numerical  index  value,  but 
that  no  single  stock  in  the  group  accounted,  on 
average,  for  30%  or  more  of  the  index  value,  during 
tne  30-day  period  immediately  preceding  the 
review. 

"15U.S.C.  78f[b)(5). 

^''Pursuant  to  Section  6fb)(5)of  the  .Act.  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  any  such  new  derivative  instrument 
is  in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  by  market 
participants  would  likely  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  options  on  the  Index  will  provide  investors 
with  a  hedging  vehicle  thai  should  reflect  the 
overall  movement  of  the  stocks  representing 
companies  in  the  tobacco  industry  in  the  U.S.  stock 
markets. 


the  reasons  discussed  below,  that  the 
Amex  has  adequately  addressed  these 
issues. 

A  Index  Design  and  Structure 

The  Commission  believes  it  is 
appropriate  and  consistent  with  the  Act 
for  the  Exchange  to  designate  the  Index 
as  a  narrow-based  index  for  the 
purposes  of  options  trading.  The  Index 
comprises  a  limited  number  (nine)  of 
stocks  intended  to  track  the  tobacco 
sector  of  the  stock  market.  Accordingly . 
the  Commission  believes  it  is 
appropriate  for  the  Amex  to  applv  its 
rules  governing  narrow-based  index 
options  to  trading  in  the  Index 
options  2"  The  Commission  believes 
that  the  large  market  capitalizations, 
liquid  markets,  and  relative  weighings 
of  the  index's  component  stocks 
significantly  minimize  the  potential  for 
manipulation  of  the  Index. 

First,  the  stocks  that  comprise  the 
Index  are  actively  traded,  with  a  median 
and  average  of  the  minimum  monthly 
trading  volume  for  the  six  month  period 
ending  August  23,  1996  of  3  1  million 
shares  and  7  6  million  shares 
respectively.  Second,  the  market 
capitalizations  of  the  stocks  in  the  Index 
are  very  large,  ranging  from  a  high  of 
S73  billion  to  a  low  of  S762  million, 
with  the  median  and  average  being  $6  9 
billion  and  $14  billion  respectively. 
Third,  because  the  index  is  equal-dollar 
weighted,  no  one  particular  stock 
dominates  the  Index.  Specifically,  as  of 
.August  23.  1996,  no  one  stock 
accounted  for  more  than  1 1,50%  of  the 
Index's  total  weight,  and  the  percentage 
weighting  of  the  five  highest  weighted 
stocks  in  the  Index  accounted  for  under 
57%  of  the  Index's  value 

Fourth,  the  Index  will  be  maintained 
so  that  in  addition  to  the  other 
maintenance  criteria  discussed  above,  at 
each  quarterly  review  and  rebalancing, 
at  least  90%  of  the  Index's  numerical 
index  value  and  at  least  80%  of  the  total 
number  of  component  securities  is 
accounted  for  by  stocks  that  meet  the 
current  criteria  and  guidelines  set  forth 
in  Rule  915  The  Commission  believes 
that  this  requirement  will  ensure  that 
the  Index  will  be  almost  entirely  made 
up  of  stocks  with  large  public  floats  that 
are  actively  traded,  thus  reducing  the 
likelihood  that  the  Index  could  be  easily 
manipulated  by  abusive  trading  in 
smaller  stocks  contained  in  the  Index. 
All  com.ponent  stocks  in  the  Index  are 
eligible  for  standardized  options 
trading,  and  all  of  the  component 
stocks,  other  than  Dimon,  Inc.  and  UST. 
Inc..  currently  have  standardized 
options  trading  on  them 


"  See  supra  Section  Q.H. 
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Fifth,  if  the  Index  fails  to  satisfy  any 
of  the  maintenance  criteria  set  forth 
above,  the  Exchange  shall,  in 
accordance  with  Rule  916C,  take  actions 
which  include,  but  are  not  limited  to. 
prohibiting  the  opening  for  trading  of 
any  additional  option  series, ^^  unless 
such  failure  is  determined  by  the 
Exchange  not  to  be  significant  and  the 
Commission  concurs  in  that 
determination,  or  unless  the  continued 
listing  of  options  on  the  Index  has  been 
approved  by  the  Commission  pursuant 
to  Section  19(b)(2)  of  the  Act. 

Sixth,  the  Amex  will  be  required  to 
ensure  that  each  component  of  the 
Index  is  subject  to  last  sale  reporting 
requirements  in  the  U.S.  pursuant  to 
Rule  llAa3-l  of  the  Act.  This  will 
further  reduce  the  potential  for 
manipulation  in  the  value  of  the  Index 
Finally,  the  Commission  believes  that 
the  existing  mechanisms  to  monitor 
trading  activity  in  the  component  stocks 
of  the  Index,  or  options  on  those  stocks, 
will  help  as  well  as  detect  any  illegal 
activity. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
pubUc  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Index 
options,  can  commence  on  a  national 
securities  exchange.  The  Commission 
notes  that  the  trading  of  standardized 
exchange-traded  options  occurs  in  an 
environment  that  is  designed  to  ensure, 
among  other  things,  that:  (1)  the  special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  apphcable  to  options 
accounts.  Accordingly,  because  the 
Index  options  will  be  subject  to  the 
same  regulatory  regime  as  other 
standardized  index  options  cuirrently 
traded  on  the  Amex,  the  Commission 
believes  that  adequate  standards  are  in 
place  to  ensure  the  protection  of 
investors  in  Index  options. 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 


markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  susceptible  to  manipulation. ^^  In 
this  regard,  the  Amex,  NYSE,  and 
National  Association  of  Securities 
Dealers.  Inc..  nn  whose  markets  the 
component  securities  of  the  Index  trade, 
are  all  members  of  the  Intermarket 
Surveillance  Group  ("ISn"),  which 
provide  for  exchange  of  all  necessary 
surveillance  information. 3°  Options  on 
the  individual  component  securities 
also  trade  on  markets  which  are  ISC 
members. 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  Index  options  on 
the  Amex  will  not  adversely  impact  the 
underlying  securities  markets. ^i  First,  as 
described  above,  due  to  the  "equal 
dollar-weighting"  method,  no  one  stock 
or  group  of  stocks  dominates  the  Index. 
The  quarterly  rebalancing  of  the  Index 
also  will  continue  to  ensure  that 
domination  by  one  or  more  stocks  will 
not  occur.  Second,  the  component 
stocks  generally  will  be  actively  traded, 
highly  capitalized  stocks.  Third,  all 
stocks  comprising  the  Index  are  options 
eligible,  and  the  maintenance  standards 
ensure  that  at  least  90%  of  the  Index's 
numerical  index  value  will  continue  to 
be  options  eligible.  Fourth,  the  9,000 
contract  position  and  exercise  limits 
will  serve  to  minimize  potential 
manipulation  and  market  impact 
concerns.  Fifth,  existing  Amex  stock 


"Other  action  t.*ial  might  be  taken  in 
consultation  with  CommiMion  staff  for  failure  to 
meet  the  maintenance  standards  would  include  the 
prohibition  of  opening  tranMCtion».  See  e.g.  AMEX 
Rule  916C. 


'^See  Securities  Exchange  Act  Release  No.  31243 
(September  28.  1992).  57  FR  45849. 

'"The  ISG  was  formed  on  luly  14,  1983  to,  among 
other  things,  coordinate  more  effectively 
sur\'eiliance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Sur\.'eillance  Group  Agreement,  dated 
July  14,  1983.  amended  January  29,  1990.  The 
members  of  the  ISG  are:  Amex:  Boston  Stock 
Exchange,  Inc.,  CBOE:  Chicago  Stock  Exchange, 
Inc.:  National  Association  of  Securities  Dealers, 
Inc.:  NYSE,  PSE.  and  Phlx.  The  major  stock  index 
futures  exchanges,  including  the  Chicago 
Mercantile  Exchange  and  the  Chicago  Board  of 
Trade,  joined  the  ISG  as  affiliate  members  in  1990. 

"  In  addition,  the  Amex  has  represented  that  the 
Amex  and  the  Options  Price  Reporting  Authority 
("OPRA")  have  the  necessary  systems  capacity  to 
support  this  new  series  of  index  options  that  would 
result  from  the  introduction  of  Index  options.  See 
Letter  from  Edward  Cook.  Jr..  Managing  Director, 
Information  Technology,  .\mex.  to  Ivette  Lopez. 
Assistant  Director,  Office  of  Market  Supervision, 
Division  of  Market  Regulation.  Commission,  dated 
October  30.  1996:  Letter  from  Charles  H.  Faurot, 
Managing  Director,  Market  Data  Services,  Amex,  to 
Ivotto  Lopez.  Assists  nt  Director.  Office  of  Market 
Supervision.  Division  of  Market  Regulation. 
Corrunission.  dated  November  4.  1996:  Letter  from 
Joseph  P.  Comgan.  Executive  Director,  OPRA,  to 
Ivette  Lopez.  Assistant  Director,  Office  of  Market 
.Supervision,  Division  of  Market  Regulation, 
Corrunission.  dated  November  4,  1996. 


index  option  rules  and  surveillance 
procedures  will  apply  to  the  Index 
options.  Sixth,  the  risk  to  investors  of 
contra-party  non-performance  will  be 
minimized  because  the  Index  options 
will  be  issued  and  guaranteed  by  the 
Options  Clearing  Corporation,  just  like 
any  other  standardized  option  traded  in 
the  United  States. 

Finally,  the  Commission  believes  that 
settling  expiring  Index  options  based  on 
the  primary  exchange  regular  way 
opening  sale  prices  of  component 
securities  is  reasonable  and  consistent 
wdth  the  Act.  As  noted  in  other  contexts, 
valuing  options  for  exercise  settlement 
on  expiration  based  on  opening  prices 
rather  than  closing  prices  may  help 
reduce  adverse  effects  on  markets  for 
stocks  underlying  options  on  the 
Index. ^2 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically,  the 
amendments  clarify  and  strengthen  the 
proposal  by  adding  maintenance  criteria 
and  providing  other  information  about 
the  Index.  Furthermore,  the  Amex's 
original  proposal  was  published  in  the 
Federal  Register  for  the  full  21  day 
comment  period  without  any  comments 
being  received  by  the  Commission.  The 
Commission  notes  that,  with  the 
exception  of  the  initial  number  of 
components  underlying  the  Index  and 
the  trading  volume  of  certain 
components,  the  proposal,  as  amended, 
satisfies  the  Exchange's  generic  narrow- 
based  index  option  listing  standards 
contained  in  Amex  Rule  901C, 
Commentary  .02.  As  discussed  above, 
the  Commission  believes  that 
accelerating  approval  of  Amendment 
Nos.  1  and  2  will  allow  the  Exchange  to 
begin  listing  options  on  the  Index 
without  further  delay  in  order  to 
provide  an  additional  exchange-traded 
hedging  vehicle  for  investors  with  risk 
exposure  to  securities  in  the  various 
technology  industries. 

Based  on  the  above,  the  Commission 
believes  that  the  proposal  is  consistent 
writh  Section  6(b)(5)  of  the  Act,  and  that 
good  cause  exists  to  approve 
Amendment  Nos.  1  and  2  to  the  Amex's 
proposal  on  an  accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  proposed  rule  change. 
Persons  making  written  submissions 
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^^  Securities  Exchange  Act  Release  No.  30944 
(July  21,  1992),  57  FR  33376. 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Section,  450 
Fifth  Street,  N.W..  Washington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-96-35  and  should  be 
submitted  by  February  6,  1997. 

If  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-96- 
35),  as  amended,  is  approved. 

For  the  Cominission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  IDoc.  97-1034  Filed  1-15-97;  8:45  am] 
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[Release  No.  34-38156;  File  No.  SR-NASD- 
96-43] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Partial 
Approval  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  to  Proposed  Rule 
Change  Relating  to  implementation  of 
the  Commission's  Order  Handling 
Rules 

)anuary  10, 1997. 

On  November  18,  1996,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") ',  and 
Rule  19b-4  thereimder.^  On  January  9. 
1997.  the  NASD  submitted  a  letter  ' 
amending  the  proposed  rule  change.^ 


"  15  U.S.C.  78s(b)(2). 

'M7CFR200.3O-3(a)(12). 

'ISU.S.C.  §78s(b)(l). 

M7CFR240.19b-4. 

'  Letter  from  Robert  E.  Aber.  NASD  to  Robert  I..D. 
Colby.  Cominission,  dated  January  9,  1997.  The 
amendment  would  (1)  establish  a  three  month  pilot 


The  proposed  rule  change  adopts  a  new 
rule,  and  amends  existing  NASD  rules 
and  The  Nasdaq  Stock  Market's 
("Nasdaq")  Small  Order  Execution 
System  ("SOES")  and  SelectNet  Service 
to  enable  the  NASD  to  implement  on  a 
timely  basis  the  Commission's  new  Umit 
order  display  rule.  Rule  llAcl-4  under 
the  Act -« ("Display  Rule")  and 
amendments  to  Rule  llAcl-1  under  the 
Act  5  ("Quote  Rule"). 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal  as  initially  filed,  was  provided 
by  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
38008.  Dec.  2,  1996)  and  by  pubhcation 
in  the  Federal  Register  (6i'FR  64550, 
Dec.  5,  1996).  The  Commission  received 
over  350  comment  letters  on  the 
proposal. 

I.  Introduction  and  Background 

A.  The  Commission's  Order  Handling 
Rules 

On  August  28.  1996.  the  Commission 
adopted  the  Display  Rule,  which 
requires  the  display  of  customer  limit 
orders  priced  better  than  a  market  maker 
or  specialist's  quote,  and  adopted 
amendments  to  the  Quote  Rule  to 
enhance  the  quality  of  pubhshed 
quotations  for  securities,  and 
competition  and  pricing  efficiency  in 
U.S.  securities  markets.*  Tliese  rules 
(collectively,  "Order  HandUng  Rules") 
were  designed  to  address  growing 
concerns  about  the  handling  of 
customer  orders  for  securities. 

Specifically,  the  Display  Rule'' 
requires  the  display  of  a  customer  limit 
order  priced  better  than  a  specialist's  or 
over-the-counter  ("OTC")  market 
maker's  quote  or  that  adds  to  the  size 
associated  with  such  quote  if  that  quote 


for  reduction  of  the  market  maker  minimum 
quotation  size  in  the  fifty  Nasdaq  securities  subject 
to  the  first  phase-in  of  the  Order  Handling  Rules: 
(2)  state  that  a  market  makers  obligation  to 
maintain  its  displayed  quotation  size  at  or  above  the 
applicable  minimum  quotation  size  does  not  apply 
when  the  market  maker's  quote  size  has  been 
decremented  by  the  execution  of  SOES  orders,  until 
that  quotation  size  is  decremented  to  zero;  (3)  make 
the  decrementing  provision  optional  for  market 
makers  whose  quotation  in  a  particular  security  is 
equal  to  or  greater  than  the  SOES  tier  size  for  that 
security;  and  (4)  permit  market  makers  to  enter 
riskless  principal  orders,  in  addition  to  agencv 
orders,  into  the  Small  Order  Execution  System. 

M7CFR240.nAcl-4. 

'17CFR240.11AC1-1. 

*See  Securities  Exchange  Act  Release  No.  37619A 
(September  6.  19961.  61  FR  48290  (September  12, 
1996)  ("Adopting  Release").  See  also  Securities 
Exchange  Act  Release  Nos.  38110  [Januar\'  2.  1997). 
62  FR  1279  (January  9,  1997)  (order  revising  the 
effective  date  of  the  Order  Execution  Rules  to 
January  13.  1997);  and  38139  (January  8.  1997) 
(order  revising  the  effective  date  of  the  Order 
Execution  Rules  until  January  20.  1997). 

'17CFR240.nAcl-4. 


is  at  the  national  best  bid  or  offer 
("NBBO").  An  OTC  market  maker  who 
receives  a  customer  limit  order  meeting 
these  parameters  must  immediately:  (1) 
change  its  quote  and  the  size  associated 
with  its  quote  to  reflect  the  limit  order; 
(2)  execute  the  limit  order:  (3)  deUver 
the  limit  order  to  an  exchange-or 
association-sponsored  system  that 
compHes  with  the  requirements  of  the 
rule;  (4)  send  the  limit  order  to  another 
market  maker  or  specialist  who 
complies  with  the  requirements  of  the 
rule;  or  (5)  deliver  a  limit  order  to  an 
electronic  communications  network 
("ECN")  that  meets  certain  requirements 
regarding  the  display  of  limit  orders,  as 
an  alternative  to  representing  the  limit 
order  in  its  quote.* 

One  amendment  to  the  Quote  Rule' 
requires  an  OTC  market  maker  to  make 
publicly  available  any  sujaerior  prices 
that  a  market  maker  privately  quotes 
through  ECNs  ("ECN  Amendment").  A 
market  maker  may  comply  with  this 
amendment  by  changing  its  quote  to 
display  any  such  superior  prices 
privately  quoted.  Alternatively,  a  market 
maker  can  dehver  better  priced  orders  to 
an  ECN  without  changing  its  public 
quote  if  that  ECN:  (i)  ensures  that  the 
best  prices  market  makers  and 
specialists  have  entered  therein  are 
communicated  to  the  pubhc  quotation 
system:  and  (ii)  provides  brokers  and 
dealers  equivalent  access  to  orders 
entered  by  market  makers  and 
specialists  into  the  ECN.  so  brokers  and 
dealers  that  do  not  subscribe  to  the  ECN 
can  trade  with  those  orders  ("ECN 
Display  Alternative '). 

The  ECN  amendment  becomes 
effective  on  January  20,  1997  for 
exchange  traded  securities  and  50  of  the 
1000  most  actively  traded  OTC 
securities.  These  50  securities  have  been 
identified  by  Nasdaq.'"  The  phase- in 
date  for  the  next  100  securities  is 
scheduled  for  February  7,  1997.  On 
Februar\'  28.  1997,  the' additional  850  of 
the  1000  most  actively  traded  seciu-ities 
vnll  be  phased  in.  Finally,  on  March  28. 
1997,  the  ECN  amendment  will  applv  to 
all  remaining  OTC  securities. 

The  Limit  Order  Display  Rule  also 
becomes  effective  on  January  20,  1997 
for  all  exchange  traded  securities  and  50 
OTC  securities  identified  bv  Nasdaq. 
Other  Nasdaq  securities  will  become 


''The  Display  Rule  does  not  apply  to  limit  orders 
placed  by  customers  requesting  that  they  not  be 
displayed.  Umil  orders  for  odd-lots,  and  limit  orders 
that  are  all-or-none  orders  The  rules  do  not  require 
the  display  of  limit  orders  of  block  size  (10.000 
shares  or  $200,000)  unless  the  customer  requests 
that  the  order  be  displayed 

«17CFR240  llAcl-l 

'"Si^e  Letter  from  S  William  Broka.  Senior  Vice 
President  Trading  &  Market  Service,  Nasdaq  Stock 
Market.  Inc..  dated  December  23.  1996. 
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subject  to  the  rule  on  a  phased-in  basis, 
with  all  Nasdaq  securities  phased  in  by 
August  28.  1997. 

B.  Changes  Required  to  NASD  Rules 
and  Systems 

The  Adopting  Release  recognized  that 
the  Order  Handling  Rules  would  require 
the  NASD,  as  well  as  national  securities 
exchanges  ("exchanges'),  to  change 
certain  systems  and  rules  to  facilitate 
compliance  with  the  Order  Handling 
Rules  by  January  20.  1997.  i'  For 
example,  the  NASD's  SOES  system 
currently  accepts  limit  orders.  If  a  limit 
order  is  not  immediately  executable,  or 
non-marketable,  [i.e..  a  limit  order  to 
buy  priced  below  the  offer  price,  or  a 
hmit  order  to  sell  priced  above  the  bid 
price),  it  is  placed  in  the  SOES  limit 
order  file  and  subsequently  executed  if 
the  best  bid  for  a  buy.  or  offer  for  a  sell 
order  becomes  equal  to  the  limit  price. 
Limit  orders  placed  into  SOES  are  never 
publicly  disseminated,  included  in  the 
calculation  of  the  best  bid  or  offer,  or 
matched  against  incoming  market 
orders.  Thus,  an  OTC  market  maker  that 
places  a  customer  limit  order  into  the 
SOES  limit  order  facility  would  not 
comply  with  the  Display  Rule. 

In  addition,  NASD  Rule  4613 
currently  requires  Nasdaq  market 
makers  to  display  continuous  two-sided 
quotations  in  Nasdaq  National  Market 
("NNM")  securities  (approximately  the 
top  4000  Nasdaq  securities)  in  sizes  of 
1,000,  500  or  200  shares,  depending 
upon  the  price  and  trading  volume  of 
the  security.  However,  the  Display  Rule 
may  require  a  market  maker  to  display 
in  its  quote  a  customer  limit  order  that 
is  smaller  than  the  mandatory  quotation 
size  imposed  by  NASD  Rule  4613.  This 
creates  the  possibility  that  a  market 
maker  could  be  required  to  publish  a 
quote  at  a  price  and  size  that  it  is 
otherwise  unwilling  to  trade  at  for  its 
own  account.  The  changes  to  the 
NASD's  systems  and  rules  approved 
today  are  intended  to  facilitate 
compliance  with  the  Order  Handling 
Rules  and  are  intended  to  more  closely 
tailor  a  market  maker's  obligations  to 
the  structure  of  the  Nasdaq  market 
anticipated  to  result  from 
implementation  of  the  Order  Handling 
Rules. 


II.  Proposed  Rule  Changes  To 
Implement  the  Display  Rule 

A.  Minimum  Quotation  Size 
Requirements 

1.  Quote  Size  When  Displaying 
Customer  Limit  Orders 

To  facilitate  the  display  of  customer 
limit  orders  in  accordance  with  the 
Display  Rule,  the  NASD  proposes  to 
amend  NASD  Rules  4613  and  6330  to 
provide  that  Nasdaq  market  makers  and 
CQS  market  makers  may  display  a 
quotation  size  for  one  normal  unit  of 
trading  (i.e.,  100  shares)  or  a  larger 
multiple  thereof  to  reflect  the  actual  size 
of  a  customer  limit  order. '  ^  Thus,  if  a 
market  maker  is  bidding  20  for  1000 
shares  and  offering  1000  shares  at  20  V4 
(20  bid— 2OV4  offered.  1000x1000).  and 
the  market  maker  receives  a  customer 
limit  order  to  buy  100  shares  at  20 Va. 
the  market  maker  would  be  permitted  to 
update  its  quote  to  20Vs-20V4. 
100x1000.  Market  makers  would  not  be 
responsible  for  executing  any  additional 
shares  above  the  size  of  the  limit  order. 
The  NASD  believes  that  this  rule  change 
will  promote  market  maker  acceptance 
of  limit  orders  priced  inside  quoted 
markets,  thereby  furthering  the  investor 
protection  and  market  transparency 
objectives  of  the  Order  Handling  Rules. 
Moreover,  without  these  rule  changes, 
in  instances  where  a  customer  limit 
order  is  smaller  than  the  applicable 
minimum  quotation  size  requirement 
and  a  market  maker's  quote  is  inferior 
to  the  limit  order  price,  market  makers 
would  be  obligated  to  execute  trades  at 
prices  superior  to  their  proprietary 
quotations.  The  NASD  and  Nasdaq 
maintain  that  subjecting  market  makers 
to  such  an  order  execution  requirement 
would  be  unfair  and  create  a 
disincentive  for  firms  to  function  as 
market  makers.'-' 


'  See  supra  note  6 


'-As  noted  above,  NASD  Rule  4613  currently 
requires  each  market  maker  in  a  Nasdaq  issue  to 
enter  and  maintain  two-sided  quotations  with  a 
minimum  size  equal  to  or  greater  than  the 
applicable  SOES  tier  si^e  for  the  security  {e.g., 
1.000.  500.  or  200  shares  for  NNM  issues  and  500 
or  100  shares  for  Nasdaq  SmallCap  Market  issues). 
NASD  Rule  6330  requires  registered  market  makers 
in  exchange-listed  securities  to  display  a  minimum 
quotation  size  of  200  or  500  shares  in  each  reported 
security  (as  established  and  published  from  lime  to 
time  by  the  Association)  depending  on  trading 
characteristics  of  the  security. 

'^The  Commission  stated  in  the  Adopting 
Release: 

The  Commission  believes  that  SROs  should 
consider  amending  such  rules  and  modifying 
certain  systems  to  allow  a  specialist  or  market 
maker  to  quote  in  sizes  smaller  than  the  minimum 
quotation  size  when  such  quote  represents  a 
customer  limit  order.  With  these  changes,  a 
specialist  or  market  maker  that  displays  a  customer 
limit  order  in  its  quote  pursuant  to  the  Display  Rule 
would  not  be  responsible  for  executing  as  principal 
any  additional  shares  at  the  limit  price  where  the 


2.  Quote  Size  When  Displaying 
Proprietary  Market  Maker  Quotes 

The  NASD  stated  in  its  filing  that 
market  makers  should  not  be  subject  to 
minimum  quote  size  requirements 
greater  than  a  normal  unit  of  trading  in 
an  envirormient  in  which  Nasdaq 
market  makers  will  compete  with 
customers  to  affect  quotation  prices.  The 
NASD  also  stated  that  the  new  order- 
driven  nature  of  Nasdaq  brought  about 
by  the  Display  Rule  will  obviate  the 
regulatory  justification  for  minimum 
quote  size  requirements  because 
investors  will  have  the  capability  to 
display  their  own  orders  in  the 
marketplace.  The  NASD  stated  that  the 
inclusion  of  limit  orders  and  ECN  orders 
in  Nasdaq  quotations  should  also  ensure 
that  market  liquidity  and  price 
continuity  will  not  be  harmed  by  the 
elimination  of  minimum  quotation  size 
requirements.  Therefore,  it  proposed  to 
amend  NASD  Rule  4613  to  require 
market  makers  to  quote  in  minimum 
trading  increments  of  100  shares. 

On  January  9,  1997  the  NASD  filed  an 
amendment  to  its  filing  that  proposes 
allowing  market  makers  to  quote  in 
minimum  sizes  of  100  shares  for  a  three- 
month  pilot  program  in  the  50  Nasdaq 
stocks  subject  to  the  first  phase-in  imder 
the  Order  Handling  Rules.  The 
remaining  securities  would  still  be 
subject  to  the  existing  minimum 
quotation  display  requirements  for 
proprietary  quotes. 

B.  Operation  of  SOES 

1.  Current  Operation  of  SOES 

NASD  Rule  4611(f)  requires  each 
market  maker  in  an  NNM  security  to 
register  as  a  SOES  market  maker  in  that 
security.  SOES  is  voluntary  for  market 
makers  in  Nasdaq  SmallCap  secuirities. 
The  maximum  SOES  order  size  for  a 
NNM  security  is  either  1.000,  500,  or 
200  shares,  depending  on  the  price  and 
volume  of  the  security;  the  maximum 
order  size  for  a  Nasdaq  SmallCap 
Market  security  is  500  shares,  i"*  SOES 
automatically  executes  unpreferenced 


size  of  the  customer  limit  order  is  less  than  the 
minimum  quotation  size  set  by  the  SRO. 

Adopting  Release,  supra  note.  61  FR  at  48301 
n.l44. 

'*A  1.000  share  maximum  order  size  applies  to 
NNM  securities  with  an  average  daily  non-block 
volume  of  3.000  shares  or  more  per  day.  a  bid  price 
not  exceeding  $100  and  with  three  or  more  market 
makers.  A  500  share  maximum  order  size  applies 
to  NNM  securities  with  an  average  daily  non-block 
volume  of  1.000  shares  or  more  per  day.  a  bid  price 
not  exceeding  $150  and  with  two  or  more  market 
makers.  A  200  share  maximum  order  size  applies 
to  tvJNM  securities  with  an  average  daily  non-block 
volume  of  less  than  1,000  shares  pef  day.  a  bid 
price  not  exceeding  $250  and  with  two  or  more 
market  makers.  See  NASD  Notice  to  Members  88- 
43  (June  22.  1988). 
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orders  in  rotation  against  those  market 
makers  who  are  at  the  best  quoted  bid 
or  offer  on  Nasdaq  at  the  time  the  order 
is  entered.  With  the  agreement  of  the 
market  maker,  SOES  orders  also  may  be 
routed  or  "preferenced"  to  a  particular 
market  maker  for  execution  at  the  inside 
market,  regardless  of  what  price  the 
preferenced  market  maker  is  quoting.  A 
SOES  market  maker  is  obligated  to 
execute  SOES  orders  up  to  the 
minimum  SOES  exposure  limit  for  that 
stock  or  such  greater  exposure  limit 
established  by  the  market  maker.  The 
minimum  exposure  limit  for  a  particular 
stock  is  two  times  the  applicable 
maximum  SOES  order  size  (e.g.,  2,000 
shares  for  stocks  in  the  1,000  share  tier 
size).  If  a  market  maker's  exposure  limit 
is  exhausted,  it  is  temporarily 
suspended  from  SOES,  placed  in  a 
"closed  quote  state."  and  permitted  a 
five-minute  period  to  restore  its 
exposure  limit.  If  a  market  maker  does 
not  restore  its  exposure  limit  within  five 
minutes,  it  is  automatically  withdrawn 
from  the  stock  and  cannot  re-enter 
quotes  in  the  issue  for  at  least  twenty 
business  days. 

Thus,  SOES  is  currently  designed  to 
execute  orders  against  market  makers 
based  on  the  tier  size  for  a  particular 
stock,  without  regard  to  the  quotation 
size  displayed  by  a  market  maker. 
Because  the  minimum  quotation  sizes 
for  market  makers  are  presently  aligned 
with  the  maximum  SOES  order  sizes,  it 
would  not  be  possible  to  enter  into 
SOES  an  order  greater  in  size  than  the 
market  maker's  quote. 

2.  Changes  to  SOES  in  Response  to  the 
Order  Handling  Rules 

Because  market  maker  quotes  will  at 
times  reflect  customer  limit  orders 
under  the  Display  Rule,  the  NASD 
proposed  to  modify  SOES  to  execute 
market  orders  only  against  market 
makers'  displayed  quotation  sizes. 

a.  Decrementation  of  displayed 
quotation  sizes  after  SOES  executions. 

To  avoid  instances  where  a  market 
maker  could  automatically  receive 
multiple  SOES  executions  because  it 
displayed  a  customer's  limit  order  at  a 
price  superior  to  the  market  maker's 
proprietary  quote  or  increased  its  quote 
size  because  of  the  limit  order,  the 
NASD  has  proposed  to  modify  SOES  to 
decrement  '5  a  market  maker's  displayed 
quote  size  upon  the  execution  of 
unpreferenced  SOES  orders.  For 
example,  if  a  market  maker's  quote  in 
security  ABCD  is  2O-2OV4  (1000  x  1000), 
and  it  receives  a  customer  limit  order  to 


Federal  Register  /  Vol.  62.  No.  11  /  Thursday,  January  16.  1997  ,/  Notices 


2417 


buy  500  shares  at  20'  «,  it  would  update 
its  quote  to  20Vh-20V/4  (500  x  1000).  "■ 
Thereafter,  if  the  market  maker  received 
a  SOES  execution  at  20 Vh  for  500  shares, 
the  size  of  its  bid  would  be  depleted  to 
zero  and  the  market  maker  would  have 
to  re-enter  a  new  quotation  within  five 
minutes,  or  withdraw  from  the  stock  for 
20  days.  '^  The  NASD  states  that  this 
change  is  intended  to  encourage  market 
makers  to  accept  and  display  customer 
limit  orders  because  they  will  not  be 
subject  to  mandatory  SOES  executions 
larger  than  the  size  of  the  limit  orders 
they  display  or  at  prices  at  which  the 
market  maker  is  not  willing  to  trade  for 
its  proprietary  account.  "* 

The  NASD  filed  a  letter  amending  the 
proposal  to  make  decrementing  optional 
for  market  makers  whose  quotation  in  a 
particular  security  is  equal  to  or  greater 
than  the  SOES  tier  size  for  that  security. 
Thus,  market  makers  who  are  willing  to 
commit  greater  capital  will  have  the 
option  of  accepting  repeated  orders  at 
their  quoted  price  and  size  on  a  stock- 
by-stock  basis. 

In  the  NASD's  proposal  for  a  pilot 
program  for  the  quotation  requirement, 
the  non-pilot  stocks  would  still  be 
subject  to  the  decrementing  proposal 
Thus,  market  makers  would  be  required 
to  publish  a  quote  in  non-pilot  stocks  in 
the  required  quote  size,  but  this  quote 
could  be  decremented.  Once  the  quote 
was  decremented  to  zero,  or  the  market 
maker  chose  to  manually  change  the 
price  or  size  of  the  proprietary  quote, 
the  market  maker  would  be  required  to 
enter  at  least  the  minimum  quote  size, 
b.  Split  order  execution.  The  N.ASD 
proposal  would  limit  a  market  maker's 
SOES  exposure  to  its  displayed 
quotation  size,  even  if  less  than  the 
SOES  maximum  order  size.  In  addition, 
SOES  would  be  modified  to  decrement 
market  makers'  displayed  quota; ion 
sizes  in  response  to  unpreferenced 
SOES  executions.  To  ensure  that  a  SOES 
order  can  be  executed  in  full  in  an 
environment  in  which  SOES  maximum 
order  sizes  may  be  greater  than  a  market 
maker's  displayed  quote,  the  NASD  has 
proposed  changes  to  SOES  that  would 
allow  one  order  to  be  executed  against 


"The  terra  "decrement"  is  used  here  to  mean  to 
automatically  reduce  the  quote  by  the  number  of 
shares  executed  against  it. 


'"The  market  maker  could  elect  to  quote  a  size 
of  1500  X  1000  if  it  wished  to  also  represent  its  own 
proprietary  trading  mterest  at  the  price  established 
by  the  customer  limit  order. 

''If  the  market  maker  is  using  the  auto-refresh 
feature,  described  below,  the  update  would  be 
automatic. 

'"The  NASD  and  Nasdaq  also  propose  that 
displayed  quotations  not  be  decremented  after  the 
execution  of  an  odd-lot  order  (j  e  .  an  order  for  less 
than  100  shares]  and  that  the  execution  of  a  mixed 
lot  order  (i  e.,  an  order  for  greater  than  100  shares 
but  in  an  increment  other  than  100  shares)  will  only 
decrement  a  market  maker's  quotation  bv  the 
number  of  shares  represented  by  the  number  of 
round  lots  contained  in  the  mixed  lot  order. 


multiple  market  makers.  In  addition,  the 
NASD  has  proposed  to  change  SOES  to 
reject  "all-or-none"  orders.  ''' 

For  example,  if  the  inside  market  for 
ABCD  is  20-201/4  and  two  market 
makers  are  each  at  the  inside  bid  for  500 
shares,  a  SOES  market  order  to  sell 
1,000  shares  of  ABCD  would  be 
executed  at  20.  with  both  market  makers 
buying  500  shares.  In  addition,  because 
all  market  maker  quotations  at  the 
inside  could  be  depleted  bv  the 
execution  of  a  SOES  order."  .SOES  is 
being  modified  to  permit  market  orders 
to  be  filled  at  multiple  price  levels.  For 
example,  if  the  inside  market  for  .^BCD 
is  20-20'  4  and  Market  Makers  A  and  B 
are  each  at  the  inside  bid  for  100  shares, 
with  Market  Maker  C  bidding  at  19v8  for 
800  shares,  a  SOES  market  order  to  sell 
1 .000  shares  of  ABCD  would  be 
executed  against  all  three  market 
makers.  Market  Makers  A  and  B  would 
each  buy  100  shares  at  20  and  Market 
Maker  C  would  buy  800  shares  at  19"  a". 
Finally,  a  marketable  limit  order  entered 
into  SOES  that  exceeds  the  size  of 
market  maker  quotes  at  the  limit  price 
receives  a  partial  fill.  The  unfilled 
portion  of  the  order  is  returned  to  the 
entering  firm. 

c.  Displayed  quotation  sizes  will 
constitute  exposure  limits  Under  the 
proposal,  decrementing  market  maker 
quotes  after  unpreferenced  .SOES 
executions  will  cause  each  market 
maker's  displayed  quotation  size  to 
become  its  exposure  limit.  SOES  will 
cease  executing  orders  against  a  market 
maker  once  its  quote  size  has  gone  to 
zero.  Therefore,  the  N.ASD  has  proposed 
to  amend  the  SOES  rules  to  replace 
references  to  exposure  limits  with 
references  to  a  market  maker's  displayed 
size. 

d.  Prohibition  against  the  entry  of 
non-marketable  limit  orders  into  SOES. 
SOES  currently  accepts  both  market 
orders  and  limit  orders.  If  a  limit  order 
is  not  im.mediately  e.xecutable,  or  non- 
marketable,  [i.e.,  a  limit  order  to  buy 
priced  below  the  offer  price,  or  a  limit 
order  to  sell  priced  above  the  bid  price) 
it  is  placed  in  the  SOES  limit  order  file 
and  subsequently  executed  if  the  limit 
price  becomes  equal  to  the  best  bid  or 
offer.  Limit  orders  placed  into  SOES  are 
never  publicly  disseminated,  included 
in  the  calculation  of  the  best  bid  or 
offer,  or  matched  against  incoming 
market  orders  The  NASD  maintains 
that  the  processing  of  such  orders 
conflicts  with  the  requirements  of  the 
Display  Rule  and  witii  the  duty  of  best 
execution  as  articulated  in  the  Adopting 


"An  "all  or  none"  order  is  a  buy  or  sell  order 
marked  to  provide  thai  no  partial  transaction  is  to 
be  executed. 
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Release,  ^o  Therefore,  the  NASD  has 
proposed  that  SOES  no  longer  accept 
non-marketable  limit  orders. 

e.  Modifications  to  the  SOES 
automated  quotation  update  feature. 
Currently,  the  "auto-refresh"  feature  of 
SOES  updates  both  sides  of  a  market 
maker's  quotation  in  parallel  by  a  pre- 
detenr  ined  amount  after  a  SOES 
execution.  The  NASD  has  proposed 
that,  with  regard  to  the  fifty  stocks  that 
would  be  included  in  the  pilot,  the 
Nasdaq  Stock  Market  would  re-establish 
the  market  maker's  quote,  when  it  is 
exhausted,  for  one  normal  unit  of 
trading.  For  those  securities  not  subject 
to  the  pilot,  the  market  maker's  quote 
would  be  refreshed  for  the  SOES  tier 
size.  For  both  pilot  stocks  and  all  other 
securities  the  auto-refresh  feature  would 
be  modified  to  only  update  the  side  of 

a  market  maker's  quote  that  has  been 
decremented.  -' 

In  its  amendment,  the  NASD  proposes 
to  refresh  all  stocks  for  the  SOES  tier 
size,  because  most  stocks  would  remain 
subject  to  initial  quotation  requirements 
at  this  size.  The  NASD  would  refresh 
stocks  subject  to  the  pilot  at  the  SOES 
tier  size,  because  of  difficulties 
programming  its  system  to  provide 
different  refresh  sizes  for  particular 
stocks. 

f.  Allowing  SOES  market  makers  to 
enter  agency  orders  into  SOES  A  SOES 
market  maker  currently  is  prohibited 
from  entering  agency  orders  into  SOES 
unless  a  locked  or  crossed  market  exists. 
This  rule  was  intended  to  prevent 
market  makers  from  engaging  in  "fair 
weather"  market  making  by  executing 
unwanted  orders  against  other  market 
makers  through  SOES.  However,  a 
market  maker's  disseminated  quote  may 
now  reflect  a  customer  limit  order 
displayed  in  accordance  with  the 
Display  Rule.  The  NASD  has  proposed 
to  amend  NASD  Rule  4730  to  permit  a 
SOES  market  maker  to  enter  agency 
orders  into  SOES  to  ensure  that  a 
customer's  order  has  access  to  a  better- 
priced  customer  limit  order  displayed  in 
a  market  maker's  quote  regardless  of 
whether  the  customer's  broker  dealer  is 
a  SOES  market  maker.  Pursuant  to  the 
amendment,  market  makers  would  be 
able  to  enter  riskless  prmcipal  orders 
into  SOES  if  these  orders  reflect 
customer  agency  orders.  ^^ 


^  See  Adopting  Release,  supra  note  .  61  FR  at 
48324 

-'  The  NASD  has  also  proposed  to  amend  the 
auto-refresh  feature  to  allow  a  market  maker  to 
maintain  its  quote  at  the  inside  market.  With  this 
auto-refresh  feature,  those  market  makers  seeking  to 
buy  or  sell  more  stock  than  its  displayed  quotation 
could  duto-refresfi  at  its  same  quotation  price  if  the 
market  maker  entered  a  quotation  size  equal  to  or 
greater  than  the  maximum  SOES  order  size 

"  See  supra  note  3. 


g.  Processing  of  marketable  limit 
orders.  SOES  currently  is  designed  to 
execute  marketable  limit  orders  ahead  of 
market  orders  queued  in  SOES. 
Although  a  marketable  limit  order  is 
functionally  equivalent  to  a  market 
order  when  the  limit  price  is  equal  or 
superior  to  the  inside  market.  ^'  SOES 
currently  provides  preferential 
treatment  to  marketable  limit  orders.  To 
eliminate  the  disparate  treatment  of 
substantively  identical  orders,  the 
NASD  proposed  to  amend  SOES  to 
execute  market  and  marketable  limit 
orders  on  a  time  priority  basis. 

h.  Market  maker  withdrawal  from 
Nasdaq  SmallCap  Market  securities. 
Because  SOES  is  voluntary-  for  Nasdaq 
SmallCap  Market  securities,  when  a 
market  maker's  exposure  limit  is 
exhausted  in  one  of  these  securities,  the 
NASD  does  not  deem  the  market  maker 
to  have  voluntarily  withdrawn  from  the 
stock,  because  the  market  maker  can 
continue  to  quote  the  issue  without 
participating  in  SOES.  If  market  maker 
quotations  are  decremented  after  SOES 
executions,  however,  it  will  now  be 
possible  for  a  market  maker  in  a 
SmallCap  security  to  go  into  a  "closed 
quote"  state  because  its  quotation  size 
has  been  depleted.  Accordingly,  the 
NASD  proposal  would  amend  NASD 
Rule  4730(b)  to  specif}'  that  a  market 
maker  in  a  SmallCap  security  shall  be 
deemed  to  have  voluntarily  withdrawn 
from  a  stock  if  its  quote  size  remains  at 
zero  at  the  close  of  the  trading  day. 
thereby  precluding  the  market  maker 
from  being  a  market  maker  in  the  issue 
for  twenty  business  days. 

C.  Proposed  Rule  Changes  to  Implement 
the  ECN  Amendment 

The  NASD  also  proposed  to  amend 
certain  rules  and  characteristics  of  the 
SOES  and  SelectNet  systems  to  facilitate 
the  development  of  a  means  for  ECNs  to 
comply  with  the  requirements  of  the 
ECN  Efisplay  Alternative.  As  noted 
above,  the  ECN  Display  Alternative 
relieves  an  exchange  specialist  or  OTC 
market  maker  of  the  reqiairement  to 
publicly  quote  any  superior  prices  that 
it  privately  displays  through  an  ECN  if 
that  ECN:  (1)  Ensures  that  the  best 
priced  orders  entered  by  market  makers 
and  specialists  into  the  ECN  are 
communicated  to  an  exchange  or 
Nasdaq  for  public  dissemination;  and 
(2)  provides  brokers  and  dealers  access 
to  orders  entered  by  exchange 
specialists  and  OTC  market  makers  into 
the  ECN,  so  that  brokers  and  dealers 
who  do  not  subscribe  to  that  ECN  can 


trade  with  those  orders.  This  access 
must  be  equivalent  to  the  access  that 
would  have  been  available  had  the 
market  makers  or  specialists  reflected 
these  superior  prices  in  their  public 
quotes. 2'' 

The  NASD  has  proposed  to 
implement,  on  an  interim  basis,  a 
linkage  to  facihtate  the  operation  of  the 
ECN  Display  Alternative  ^5  based  on 
existing  Nasdaq  system  platforms,  SOES 
and  SelectNet  ("SelectNet  Linkage"). 
The  methodology  for  establishing  the 
SelectNet  Linkage  and  the  rule  changes 
proposed  by  the  NASD  are  described 
below. 

1.  Overview  of  the  Operation  of  the 
SelectNet  Linkage 

The  SelectNet  Linkage  is  intended  to 
provide  a  means  for  an  ECN  to 
disseminate  publicly  the  price  and  full 
size  of  the  orders  entered  by  specialists 
and  OTC  market  makers  to  the  NASD 
and  to  provide  access  to  other  broker- 
dealers  to  trade  at  those  prices, 
equivalent  to  that  provided  in  the 
market  where  the  prices  are 
disseminated.  The  SelectNet  Linkage 
would  disseminate  ECN  prices  and  sizes 
by  utilizing  the  methodology  currently 
used  for  displaying  Unlisted  Trading 
Privileges  ("UTP")  exchange  quotes,-'^ 
and  would  provide  access  to  ECN  prices 
in  the  same  manner  that  broker-dealers 
currently  may  preference  orders  through 
SelectNet. 

The  SelectNet  Linkage  would  allow 
an  ECN  to  enter  its  best-priced  orders 
into  Nasdaq  for  display  on  the  Nasdaq 
Workstation.  To  effect  transactions 
against  these  displayed  prices,  an  NASD 
member  that  subscribes  to  the  Nasdaq 
Workstation  II  service  would  be 
permitted  to  access  the  ECN  prices  by 
directing  orders  through  SelectNet  to 
the  ECN.  New  NASD  Rule  4623  would 


"That  is,  a  limit  order  to  buy  priced  at  or  above 
the  offer  and  a  limit  order  to  sell  priced  at  or  below 
the  bid. 


''See  ,\dopting  Release,  supra  note  6. 

-"  The  N.^SD  stated  in  the  filing  that  they 
continue  to  examine  other  means  to  develop  a 
longer-term  mechanism  that  would  provide  a 
permanent  means  to  establish  an  ECN  Display 
Alternative  that  meets  every  aspect  of  the 
Commission's  rule.  The  NASD  stated  that  it  would 
propose  a  permanent  approach  separately  from  the 
instant  filing. 

-*  Pursuant  to  the  Joint  Self-Regulatory 
Organization  Plan  Governing  the  Collection, 
Consolidation  and  Dissemination  of  Quotation  and 
Transaction  Information  For  Exchange  Listed 
Nasdaq.'National  Market  System  Securities  Traded 
On  Exchanges  On  An  Unlisted  Trading  Privileges 
Basis  |"Nasdaq/NMS/UTP  Plan").  Nasdaq  acts  as 
the  facilities  manager  for  itself  and  the  UTP 
Exchanges  in  collecting,  consolidating  and 
disseminating  quotes  from  Nasdaq  market  makers 
and  UTP  exchange  specialists  that  trade  Nasdaq 
securities  pursuant  to  Section  12(fl  of  the  Act.  The 
prices  quoted  by  UTP  exchange  specialists  appear 
on  the  Nasdaq  montage  with  those  quoted  by 
Nasdaq  market  makers.  Currently,  UTP  exchange 
sp>ecialists  are  not  subject  to  SOES  executions. 
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provide  for  display  of  and  access  to  ECN 
prices  and  sizes  and  would  articulate 
the  standards  for  ECN  participation  in 
the  SelectNet  Linkage. 

Proposed  NASD  Rule  4623  provides 
that  an  ECN  that  wishes  to  use  the 
SelectNet  Linkage,  or  any  future  system 
Nasdaq  develops  to  facihtate 
compUance  with  the  ECN  Display 
Alternative,  must:  (1)  Demonstrate  to 
the  NASD  that  it  meets  the  ECN 
definition  found  in  the  Quote  Rule;  (2) 
be  registered  as  an  NASD  member;  (3) 
enter  into  and  comply  with  the  terms  of 
a  Nasdaq  Workstation  Subscriber 
Agreement;  (4)  agree  to  provide  for 
Nasdaq's  dissemination  in  the  quotation 
data  stream  that  it  makes  available  to 
quotation  vendors,  the  prices  and  sizes 
of  Nasdaq  market  maker  orders  ^''  at  the 
highest  buy  price  and  the  lowest  sell 
price  for  each  Nasdaq  security  entered 
in  and  widely  disseminated  by  the  ECN; 
and  (5)  provide  an  automated  execution 
of  priced  orders  displayed  through  the 
linkage  or,  if  the  price  is  no  longer 
available,  an  automated  rejection  of  any 
order  routed  to  the  ECN  through  the 
Nasdaq-provided  display  alternative. 

a.  Display  of  ECN  prices.  For 
quotation  display  purposes,  ECNs 
would  deliver  prices  to  Nasdaq 
reflecting  customer  orders  in  their 
systems,  and  Nasdaq  would  display  and 
disseminate  rounded  prices. ^s  Nasdaq 
would  furnish  ECNs  with  market  maker 
identifiers  ("MMIDs").  While  ECNs 
would  be  assigned  MMIDs,  ECNs  would 
not  be  registered  as  market  makers.  With 


^■'  The  ECN  Amendment  do«s  not  require  an  ECN 
to  provide  non-market  maker  interest  in  the  data 
that  would  be  provided  under  the  ECN  Display 
Alternative.  Nasdaq  has  been  infonned,  however, 
by  several  ECNs  that  have  non-NASD  member 
participants,  e.g.,  institutional  investors,  that  these 
ECNs  will  deliver  to  Nasdaq  the  best  prices  for  each 
security  for  which  they  permit  orders  to  be  entered, 
whether  those  best  prices  are  from  a  market  maker 
subject  to  the  rule  or  an  entity  not  subject  to  the 
rule.  If  the  ECN  so  chooses,  it  may  send  priced 
orders  to  Nasdaq  from  other  entities  that  are  not 
Nasdaq  market  makers  or  exchange  specialists. 
Nasdaq  will  display  such  prices  as  it  does  other 
ECN-provided  prices. 

"ECNs  often  display  priced  orders  that  are 
quoted  in  finer  increments  (e.^..  Vis.  V32.  %«)  than 
the  minimum  variation  for  Nasdaq  (currently  'n  for 
stock.<i  over  SW\.  Under  the  ECN  Amendment. 
Nasdaq  would  not  be  required  to  display  the  actual 
price  of  the  finer-incremented  order:  in-stead.  it 
would  round  the  order  to  the  nearest  standard  quote 
increment  (rounding  down  for  increments  on  the 
better-priced  bids  and  up  for  better-priced  offers). 
The  Commission  in  the  Adopting  Release  stated 
that  Nasdaq  should  develop  a  capability  Ln  its  quote 
dissemination  system  to  flag  or  specially  denote 
that  an  ECN  priced  order  is  rounded,  but  noted  that 
this  capability  does  not  currently  exist.  Nasdaq  has 
stated  that  it  is  developing  a  rounding  indicator. 
See  Letter  from  Alfred  R.  Berkeley.  President, 
NASD  to  Richard  R.  Lindsey.  Director,  Division  of 
Market  Regulation,  SEC.  dated  November  18.  1996, 
and  letter  from  Richard  R.  Lindsey  to  Alfred  R. 
Berkeley,  dated  November  22.  1996  (regarding 
display  of  rounded  prices  in  public  quotes). 


the  exception  of  certain  rules  such  as 
the  NASD's  firm  quote  rule,  the  two- 
sided  quote  requirement.^  and  the 
locked  and  crossed  markets  rule 
discussed  below,  ECNs  would  not  be 
subject  to  standard  market  maker 
requirements  in  the  NASD's  Rules. 
Nasdaq  would  include  the  ECN  prices 
and  sizes  in  the  Nasdaq  Workstation  II 
quote  montage  with  the  ECN  MMID  and 
incorporate  the  ECN  price  in  the  Nasdaq 
best  price  calculation.  When  the  ECN  is 
at  the  best  bid  or  offer  in  the  market,  its 
price  would  be  included  in  the  NBBO. 
For  example: 

NBBO  2OV8-2OV4,  1000  X  1000 
ABCD  19V8-20V4.  1000  x  1000 
EFGH  20-20  V2.  1000  x  1000 
ECNA  2OV8-2OV4,  1000  X  1000  (an 

ECN) 
FoUovdng  current  practices  for  UTP 
exchanges,  Nasdaq  would  not  include 
the  ECN  as  a  SOES  market  maker. 
Consequently,  an  ECN  participating  in 
the  SelectNet  Linkage  would  not  be 
subject  to  SOES  executions.  The  NASD 
stated  in  its  filing  that  it  would  not 
subject  ECNs  to  SOES  executions 
because  the  ECN  would  be  exposed  to 
the  risk  of  double  executions  and  the 
consequent  need  to  take  a  principal 
position,  which  is  inconsistent  with  the 
ECN's  role  of  acting  solely  as  agent  on 
behalf  of  its  customers.  The  NASD 
stated  that  the  risk  of  double  executions 
arises  because,  with  electronic  order 
entry  capabilities,  onre  an  order  is 
displayed  in  multiple  execution 
systems,  such  as  SOES  and  an  ECN's 
own  system,  the  same  order  can  be 
accessed  nearly  simultaneously  by 
different  counterparties. 

b.  Access  to  ECN  prices.  NASD 
members  would  be  able  to  reach  ECN 
prices  displayed  in  Nasdaq  by  directing 
orders  through  SelectNet,  up  to  the  size 
displayed  in  the  ECN  quote.  The  ECN 
would  have  the  ability  to  accept  orders 
at  the  displayed  price,  or  accept  orders 
at  an  improved  price  if  its  actual  price 
is  at  an  increment  better  than  that 
displayed.^  The  ECN  would  review  its 


"The  requirement  for  ECNs  10  display  two-sided 
quotes  is  a  temporary  requirement,  contingent  on 
Nasdaq's  development  of  a  capability  that  permits 
ECNs  to  display  a  one-sided  quote.  Nasdaq 
recognizes  that  ECNs  often  have  orders  onlv  on  one 
side  of  the  market.  Currently,  however,  becau.se 
Nasdaq's  quote  display  system  was  buii!  ;o  display 
market  maker  quotations  and  nurket  makers  are 
required  by  rule  to  furnish  both  a  bid  and  offer. 
Nasdaq's  system  would  be  unable  to  recognize  an 
ECN  price  unless  that  price  were  also  entered  with 
a  corresponding  bid  or  offer.  Accordingly,  untii 
such  time  as  Nasdaq  builds  a  one-sided  ECN  priced 
order  display  capability,  ECNs  must  enter  two-sided 
"quotations."  The  NASD  and  Nasdaq  believe  thai 
the  one-sided  ECN  order  entry  capability  should  be 
available  sometime  in  the  first  quarter  of  1997. 

^See  discussion  below  regarding  the  execution 
of  SelectNet  orders  at  rounded  ECN  prices  when 


ovm  file  to  determine  whether  the 
priced  order  displayed  in  Nasdaq  has 
already  been  executed  in  the  ECN's  own 
system.  The  ECN  could  reject  the  order 
if  the  order  residing  in  its  own  system 
already  has  been  executed  by  the  time 
the  SelectNet  order  is  delivered  to  the 
ECN.  An  ECN  cannot  decline  an  order 
dehvered  through  the  SelectNet  Linkage 
because  it  may  find  a  better  order 
elsewhere.  The  Commission 
understfinds  that  ECNs  that  wish  to 
utilize  the  SelectNet  Linkage  will  be 
required  to  provide  virtually  immediate 
responses  to  members  entering  orders 
seeking  to  access  publicly  displayed 
ECN  orders. -I  The  Nasdaq  Workstation 
Subscriber  Agreement  would  require 
prompt  and  non-discriminatory 
execution  of  linkage  orders  by  the  ECN. 

Ln  addition,  as  NASD  members  and 
subscribers  to  the  Nasdaq  Workstation  II 
service,  ECNs  would  be  subject  to 
contractual  obUgations  to  demonstrate 
that  their  systems  are  properly  designed 
to  operate  in  high  volume  trading 
environments  and  that  they  have 
adequate  security  and  other  operational 
procedures  in  place  to  maintain  the 
integrity  of  Nasdaq  systems.  ECNs  that 
are  not  willing  or  are  unable  to  comply 
with  such  system  requirements  would 
not  be  permitted  to  estabfish  a  SelectNet 
Linkage  for  ECN  Display  Alternative 
purposes. 

2.  Other  Rule  Changes  Necessitated  By 
Development  of  the  SelectNet  Linkage 

a.  SelectNet  changes,  i.  Current 
operation  of  SelectNet  SelectNet  is  an 
automated  order  routing  and  execution 
system  that  allows  a  member  to  direct 
buy  or  sell  orders  in  Nasdaq  securities 
to  a  single  market  maker  (preferenced 
orders)  or  broadcast  orders  to  all  market 
makers  in  the  security.  Upon  recei\ing 
a  SelectNet  order,  a  member  can  accept 
the  order,  decline  it  (if  consistent  with 
its  firm  quote  obligations),  or  send  a 
counter-offer  to  the  originating  member 

ii.  Elimination  of  SelectNet  Broadcast 
feature.  The  NASD  has  proposed  to 
eliminate  the  SelectNet  Broadcast 
feature  and  allow  only  the  entr\'  of  a 
SelectNet  order  directed  to  a  specific 
market  maker  or  ECN  The  NASD 
offered  several  reasons  for  eliminating 
the  Broadcast  feature  in  its  rule  filing. 
The  NASD  noted  that  with  the 
Broadcast  feature.  SeleclN'et  falls  within 


such  orders  are  priced  at  increments  finer  than 
those  permitted  to  be  displayed  in  the  consolidated 
quote  system 

""  An  ECN  is  expected  to  respond  on  an 
automated  basis  to  orders  delivered  through  the 
Select.N'et  Linkage  muct  more  rapidly  tha.-.  a  markei 
maker  that  receives  an  order  delivered  through 
SelecLNet 
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the  definition  o^an  ECN  '-  because  it  is 
an  "electronic  system  that  widely 
disseminates  to  third  parties  orders 
entered  therein  by  an  exchange 
specialist  or  OTC  market  maker,  and 
permi's  such  orders  to  be  executed 
dgainS'  in  whole  or  in  part."  The  NASD 
stated  'hat  it  would  be  unable  to  make 
the  systems  changes  necessary  to  permit 
a  market  maker  to  rely  upon  the  ECN 
Displav  Alternative  if  it  entered  a  priced 
order  into  SelectNet.  Consequently, 
market  makers  that  entered  priced 
orders  into  SelectNet  Broadcast  would 
be  required  to  change  their  quotes  in  the 
Nasdaq  Workstation  display.  The  NASD 
also  stated  that  the  SelectNet  Broadcast 
feature  is  a  very  significant  drain  on 
Nasdaq  network  capacity  resources,  and 
in  the  face  of  potentially  heavy 
additional  system  usage  pursuant  lo  the 
Order  Handling  Rules,  network 
resources  are  more  appropriately 
devoted  to  establishing  the  ECN  linkage 
for  directed  orders. 

iii.  Acceptance  of  orders  at  improved 
pnces.  The  NASD  has  also  proposed  a 
modification  to  SelectNet  to  permit  an 
ECN  or  market  maker  receiving  an  order 
through  SelectNet  at  a  specific  price  to 
execute  that  order  at  a  price  reflecting 
price  improvement  without  having  to  go 
through  the  currently  designed  counter- 
offer mechanism.  Currently,  when  a 
market  maker  receives  a  SelectNet 
order,  it  can  accept  at  the  price  sent  by 
the  order  ertrv  firm;  or  it  can  counter 
with  a  different  price  or  size.  As  soon 
as  the  market  maker  puts  in  a  different 
price,  however,  the  current  system  treats 
the  new  price  as  a  counter-offer 
message.  Because  ECNs  are  likely  to 
hold  orders  at  increments  that  cannot 
currently  be  shown  in  Nasdaq,  when  an 
ECN  attempts  to  accept  an  order  at  a 
better  price,  e.g.,  Vinth  better,  the  extant 
SelectNet  syste.-n  would  treat  the  new 
price  as  a  counter-offer  Accordingly,  to 
comply  vdth  the  ECN  Amendment 
requirement  that  orders  be  executed  at 
their  actual  prices.  Nasdaq  will  change 
SelectNet  to  prevent  the  counter-offer 
mechanism  from  operating  in  such  a 
situation  and  will  deliver  to  the  order 
entry  firm  and  the  ECN  an  execution 
report  at  the  improved  price. 

D.  SOES  rule  change.  The  NASD  also 
has  proposed  an  amendment  to  NASD 
Rule  4730  to  modif\  the  SOES  system 
to  reject  orders  entered  when  an  ECN  or 
LTP  Exchange  alone  sets  the  price  of 
the  NBBO.  Akhough  UTP  exchanges 
and  ECNs  can  establish  the  best  price  in 
Nasdaq,  they  are  not  required  to 
participate  in  SOES  as  market  makers 
and  therefore  are  not  accessible  through 
SOES.  Proposed  Rule  4730(b)(10) 


provides  that  if  there  are  no  SOES 
market  makers  at  the  best  bid  or  offer 
that  is  being  disseminated  by  Nasdaq, 
orders  entered  into  SOES  will  be 
returned  to  the  order  entry  firm  to 
permit  the  order  entry  firm  to  direct  the 
order  to  the  entity  establishing  the  best 
price. 

Because  the  ECN  quote  is 
incorporated  in  Nasdaq's  inside  price 
but  is  not  accessible  through  SOES 
under  this  approach,  and  SOES  is 
programmed  to  execute  at  the  best  price 
displayed,  SOES,  as  currently  designed 
and  operating,  would  execute  orders 
against  the  next  available  Nasdaq 
market  maker  at  the  inside  price 
established  by  an  ECN  whether  that 
Nasdaq  market  maker  is  at  the  better 
ECN  price  or  at  an  inferior  price.  The 
NASD  expressed  concern  that  a  person 
could  "game  "  SOES  by  entering  an 
order  into  an  ECN  that  drives  the 
Nasdaq  inside  quote  and  obtain 
multiple  SOES  automated  executions  at 
that  price  against  Nasdaq  market  makers 
even  though  they  are  not  quoting  the 
ECN  price. 

Therefore,  the  NASD  has  proposed  to 
modify  SOES  to  return  unexecuted 
SOES  orders  to  the  entering  member 
when  the  inside  quote  consists  of  a 
SOES-inaccessible  price.  Order  entry 
firms  that  enter  orders  into  SOES  during 
the  period  when  there  is  no  SOES 
market  maker  at  the  inside  market  will 
be  informed  that  the  order  has  been 
rejected  and  may  choose  to  route  that 
order  into  SelectNet  to  access  the  ECN 
order  driving  the  inside^na^ket  or  take 
other  measures,  such  as  routing  the 
order  to  a  market  maker  that  guarantees 
the  best  price."  The  NASD  stated  that 
it  believes  that  order  entry  firms  could 
avoid  submitting  orders  to  SOES  during 
times  that  a  SOES-inaccessible  price 
drives  the  inside  by  developing 
automated  means  to  determine  when  an 
ECN  or  L'TP  exchange  is  alone  at  the 
inside  and  delivering  orders  at  such 
times  to  an  ECN  through  the  SelectNet 
directed  order  capability.^'* 

c.  Locked  and  crossed  markets  rule 
amendments.  The  NASD  has  proposed 
amendments  to  its  locked  and  crossed 
markets  rule.  Rule  4613(e),  to  state  that 
the  locked  and  crossed  markets  rule 


«SECRulenAcl-l(a)(8). 


"The  NASD  and  Nasdaq  have  committed  to 
continue  to  develop  a  longer-term  approach  to  the 
ECN  Display  Alternative  that  would  better  integrate 
various  electronic  systems 

**The  NASD  considered  the  alternative  of 
modifying  SOES  to  ignore  the  ECN  or  UTP  quote 
and  execute  SOES  orders  at  the  Nasdaq  market 
maker's  inferior  price.  The  NASD  expressed 
concern  that  this  approach  would  raise  best 
execution  concerns  because  the  customer's  order 
entered  in  SOES  would  be  executed  at  a  price 
inferior  to  the  best  price  displayed  in  Nasdaq's 
inside  market. 


applies  to  any  NASD  member,  when 
that  member  enters  into  an  ECN  a  priced 
order  that  is  displayed  in  Nasdaq.  The 
proposed  amendment  also  states  that 
the  locked  and  crossed  markets  rule 
would  apply  to  ECNs  when  the  ECN,  as 
an  NASD  member  acting  as  agent, 
represents  an  institutional  order  or  other 
non-NASD  member  order  the  price  of 
which  would  lock  or  cross  the  best  bid 
or  offer  in  Nasdaq.  Therefore,  under  the 
proposed  locked  and  crossed  markets 
rule,  NASD  members  using  ECNs,  and 
ECNs  themselves  for  non-member 
orders,  must  comply  with  Nasdaq's  rule 
that  before  a  market  is  locked  or 
crossed,  the  locking  or  crossing  party 
must  first  make  reasonable  efforts  to 
execute  the  quote  that  would  be  locked. 

The  NASD  believes  that  locked  or 
crossed  markets  can  cause  investor 
confusion  because  investors  will  not 
know  the  true  price  of  the  security  at  the 
time  when  a  locked  or  crossed  quote  is 
publicly  displayed.  The  NASD  also 
notes  that  broker-dealers  operating 
internal  order  execution  systems  may  be 
foreclosed  from  operating  thosesystems 
when  the  market  for  a  particular 
security  is  locked  or  crossed. 

The  NASD  and  Nasdaq  believe  that  an 
ECN  should  be  prohibited  from  entering 
an  institutional  order  into  Nasdaq  until 
the  ECN  has  made  a  reasonable  effort  to 
reach  the  entity  on  the  other  side  of  the 
market  whose  quote  would  be  locked  or 
crossed.  It  should  be  noted  that  if  an 
ECN  locks  or  crosses  the  market,  is 
alone  at  that  price,  and  a  SOES  order  is 
entered  against  the  ECN  price  that  is 
causing  the  lock  or  cross,  SOES  will  be 
programmed  to  reject  such  orders,  rather 
than  executing  them  against  a  Nasdaq 
market  maker  at  a  different  price  level. 

3.  Modifications  to  Autoquote  Policy 

Currently,  the  NASD's  Autoquote 
Policy — which  prohibits  computer 
generated  quotes — does  not  allow  a 
market  maker  to  autoquote  to  display  a 
customer  limit  order.  Although  the 
NASD  has  previously  interpreted  the 
policy  to  permit  a  customer  limit  order 
to  be  displayed  on  an  automated  basis, 
because  of  the  requirements  of  the 
Display  Rule  and  the  benefits  to 
investors  and  the  marketplace  to  be 
derived  from  the  Display  Rule,  the 
NASD  has  proposed  an  amendment  to 
the  Autoquote  Policy  to  clarify  that  it  is 
permissible  to  autoquote  to  display  a 
customer  limit  order. 

Another  amendment  to  the  Autoquote 
Policy  proposed  by  the  NASD  clarifies 
that  ECNs  may  autoquote  to  maintain  a 
continuous  two-sided  quote  for  as  long 
as  Nasdaq  requires  ECNs  to  enter  two- 
sided  quotes  because  of  existing  systems 
limitations.  Once  Nasdaq  develops  a 
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system  capability  that  pennits  ECNs  to 
display  a  one-sided  quote,  this 
exception  would  lapse. 

III.  Comments 

The  Commission  received  366 
comment  letters.^'  A  separate  simimary 
of  comments  has  been  prepared  and  is 
available  in  the  public  file.  The  specific 
issues  addressed  by  commenters  will  be 
discussed  in  the  appropriate  sections  of 
this  order.-^* 

rv.  Discussion 

The  standard  by  which  the 
Commission  must  evaluate  proposed 
rule  changes  is  set  forth  in  Section  19(b) 
of  the  Act.  The  Commission  must 
approve  a  proposed  NASD  rule  change 
if  it  finds  that  the  proposal  is  consistent 
wdth  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  that 
govern  the  NASD.^''  In  evaluating  a 
given  proposal,  the  Commission 
examines  the  record  before  it  and  all 
relevant  factors  and  necessary 
information. 38  After  carefully 


"  The  Commission  received  comment  letters  from 
numerous  broker-dealer  firms,  some  of  which  are 
market  makers,  and  others  that  are  order  entry 
firms.  The  Conunission  received  comment  letters 
from  a  large  number  of  individuals  who  could  be 
identified  as  SOES  traders.  The  Commission  also 
received  comment  letters  from  one  self-described 
entrepreneur,  several  individual  investors  and 
academic  commenters.  In  addition,  comment  letters 
were  received  from  several  professional 
associations.  The  Commission  also  received 
comment  letters  from  a  member  of  Congress, 
Instinet,  the  American  Stock  Exchange  (",\mex") 
and  the  Chicago  Board  Options  Exchange 
C'CBOE"). 

'♦Several  commenters  asked  that  the  Commission 
extend  the  comment  period  to  allow  additional 
comment.  See  letter  from  the  Honorable  Ralph  Hall 
to  Arthur  Levitt,  Chairman.  SEC,  dated  January  8. 
1997.  The  Conunission  provided  the  full  comment 
period  required  under  the  statute  and  received  over 
350  comments.  The  Commission  also  has 
considered  numerous  comments  received  after  the 
close  of  the  comment  period.  In  view  of  the 
importance  of  considering  the  NASD's  proposals 
before  the  effective  date  of  the  Order  Handling 
Rules,  however,  a  longer  comment  period  was  not 
practicable. 

-"  15  U.S.C.  S78s(b).  The  Commission's  statutory 
role  is  limited  to  evaluating  the  rules  as  proposed 
against  the  statutory  standards,  and  does  not  require 
the  SRO  to  prove  its  proposal  is  the  least 
burdensome  solution  to  a  problem. 

'•In  the  Securities  Acts  Amendments  o'  '.975 
("1975  Amendments"),  Congress  directed  the 
Commission  to  use  its  authority  under  the  Act, 
including  its  authority  to  approve  SRO  rule 
changes,  to  foster  the  establishment  of  a  national 
market  system  and  promote  the  goals  of 
economically  efficient  securities  transactions,  fair 
competition,  and  best  execution.  Congress  granted 
the  Commission  "broad,  discretionary  powers"  and 
"maximum  flexibility"  to  develop  a  national  market 
system  and  to  carry  out  these  objectives. 
Furthermore.  Congress  gave  the  Commission  "the 
power  to  classify  markets,  firms,  and  securities  in 
any  manner  it  deems  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of  investors 
and  to  facilitate  the  development  of  subsystems 
within  the  national  market  system."  S.Rep.  No.  75. 
94th  Cong..  Ist.  Sess..  at  7  (1975). 


considering  all  of  the  comments,  and 
based  on  the  Commission's  experience 
and  knowledge  of  current  market 
practices  and  conditions,  the 
Commission  believes  the  NASD's 
proposed  rule  changes  are  consistent 
udth  the  Act.  As  noted  earher,  the 
Commission  is  not  acting  at  this  time  on 
the  NASD's  proposed  change  to  the 
SelectNet  broadcast  feature. 

Section  15A  of  the  Act.  which 
incorporates  by  reference  Section  llA  of 
the  Act.  establishes  specific  standards 
for  NASD  rules  against  which  the 
Commission  must  measure  the  NASD 
proposal. '9  As  discussed  below,  the 
Commission  has  evaluated  the  NASD's 
proposed  changes  in  Ught  of  the 
standards  and  objectives  set  forth  in 
Sections  15A  and  11 A  of  the  Act. 

In  enacting  the  1975  Amendments 
and  establishing  the  objective  of 
achieving  a  national  market  system. 
Congress  focused  closely  on  the  concept 
of  best  execution.  To  this  end.  Section 
11 A  provides,  among  other  things,  that 
it  is  in  the  pubhc  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure 
economically  efficient  execution  of 
securities  transactions;  fair  competition 
among  market  participants;  the 
availability  to  brokers,  dealers  and 
investors  of  information  with  respect  to 
quotations  in  securities;  and  the 
practicality  of  brokers  executing  orders 
in  the  best  market.'*' 

Further,  as  discussed  in  the  Adopting 
Release  for  the  Order  Handling  Rules, 
the  1975  Amendments  contain  an 
explicit  statutory  mandate  for  the 
establishment  of  a  national  market 
system.  Congress  considered  mandating 
certain  minimimi  components  of  the 
national  market  system,  but  instead 
created  a  statutory  scheme  granting  the 
Commission  broad  authority  to  oversee 
the  implementation,  operation  and 
regulation  of  the  national  market 
system.*'  In  accordance  with  this 
mandate,  the  Commission  adopted  the 
Order  HandUng  Rules  last  year. 

The  Commission  beheves  that  the  rule 
changes  proposed  by  the  NASD  are 
consistent  with  the  NASD's  obUgations 
under  the  Order  Handling  Rules  and 
with  the  regulatory  framework  for  a 
national  market  system  estabhshed  by 
Congress  in  the  1975  Amendments. 
Congress  envisioned  a  national  market 
system  supported  by  accurate  and 
reliable  public  quotation  and 
transaction  information,  and  the 


practicabihty  of  brokers  executing 
investors'  orders  in  the  best  market. ••^ 
The  Commission  expects  that  the 
NASD's  rule  changes  will  enhance 
transparency  and  facilitate  best 
execution  of  customer  orders,  thereby 
contributing  to  the  achievement  of  the 
full  potential  of  the  national  market 
system.  Further,  the  NASD's  rule 
changes  will  bring  its  systems  in 
compliance  with  the  Order  Handling 
Rules  and  ensure  that  its  members  will 
be  able  to  meet  their  obligations  imder 
the  Order  HandUng  Rules. 

The  Commission  also  beUeves  that  the 
proposal  advances  the  objectives  of 
Section  11 A  of  the  Act.*?  The 
Conunission  beheves  that  in  furthering 
the  objectives  of  the  Order  Handling 
Rules,  the  proposed  changes  submitted 
by  the  NASD  are  designed  to  remove 
impediments  to  the  operation  of  a  free 
and  open  market  and  a  national  market 
system,  enhance  the  protertion  of 
investors  and  the  public  interest,  and 
produce  fair  and  informative  quotations, 
consistent  with  Sections  15Afb)(6)** 
and  15A(b)(ll)*-^  of  the  Act.  hi  addition, 
the  Commission  believes  that  the 
benefits  of  the  proposal  in  terms  of 
making  the  systems  and  regulatory- 
changes  necessary  to  provide  for  the 
enhanced  opportunities  for  price 
improvement  and  greater  transparency 
of  customer  limit  orders  under  the 
Commission's  Order  Handling  Rules 
outweigh  any  potential  burden  on 
competition  or  costs  to  customers  or 
broker-dealers  affected  adversely  by  the 
proposal.  Thus,  the  Commission 
beheves  that  the  proposal  is  consistent 
with  Section  15A(b)(9)  of  the  Act  in  that 
it  does  not  impose  a  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.*^ 


« See  15  U.S.C.  §§78k-l  and  78o-3. 
«15  U.S.C.  §78k-l(a)(l). 

"  S.  Rep.  No.  75,  94th  Cong..  1st  Sess.  8-9  (1975) 
("Senate  Report"). 


'-Exchange  Act  Section  nA(a)(l)(C)(ili)  &  (iv),  15 
U.S.C.  §78k-l (all IKCKiii)  k  (iv). 

"SeclSU.S.C.  §78k-l 

"Section  15A(b)(6)  authorizes  the  NASD  !o  adopt 
rules  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote  |ust 
and  equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling,  processing 
information  with  respect  to.  and  facilitating 
transactions  in  securities,  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free  and  open 
market  and  a  national  market  system,  and.  ;n 
general,  to  protect  investors  and  the  public  interest. 
Furthermore,  the  rules  of  the  N.\SD  must  not  be 
designed  to  permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers 

♦-'Section  I5A(b)(ll)  authorizes  the  NASD  to 
adopt  rules  relating  to  quotations.  Such  rales  must 
be  designed  to  produce  fair  and  informatne 
quotations,  to  prevent  fictitious  or  misleading 
quotations,  and  to  promote  orderlv  procedures  for 
collecting,  distributing,  and  publishing  quotations. 

*S.Rep  at  13-14  In  weighing  the  competitive 
effects  of  an  SRO  rule  filing,  the  Commission  must 
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The  Commission  has  determined  at 
this  time  to  approve  the  NASD's 
proposed  rule  change.*''  The 
Commission  believes  that  the  rules 
being  approved  today  are  consistent 
with  the  Act.  in  particular,  with 
Sections  llA(a).-«  15A(b)(6),-'^ 
15Afb)(9)50and  ISAfbJdl)*'  of  the  Act 
and  Rules  llAcl-1  and  llAcl-4 
thereunder. 

Various  commenters  supported  the 
proposed  rule  change,  including  market 
makers,  broker-dealers  and  associations 
representing  broker-dealers.  Most  of 
these  commenters  believed  that  the 
proposed  rule  change  would  facilitate 
the  implementation  of  the  Order 
HandUng  Rules.  Many  commenters 
opposed  to  the  proposed  rule  change 
cited  a  concern  for  decreased  liquidity 
and  increased  volatihty  as  a  potential 
result  of  approving  the  proposed  rule 
change.  Still  other  commenters. 
including  broker-dealers,  individual 
investors  and  day  traders,  supported 
various  aspects  of  the  proposed  rule 
change  while  opposing  others.  The 
Commission  has  determined,  for  the 
reasons  discussed  below,  to  partially 
approve  the  proposal,  and  to  approve 
Amendment  No.  1  on  an  accelerated 
basis. 

Most  of  the  favorable  comments,  as 
discussed  below,  supported  the  NASD's 
efforts  to  implement  the  Order  Handling 
Rules  by  providing  mechanisms  for  the 
display  of  customer  limit  orders  and 


balance  any  perceived  anti-competitive  effects 
against  other  statutory  objectives  The  statute  does 
not  require  the  NASD  to  achieve  its  objective  by 
selecting  the  least  anti-competitive  alternative.  See 
infra  notes  86-fl7  and  accompanying  text. 

"The  Commission  is  not  approving,  however,  the 
exception  of  the  proposed  elimination  of  the 
SelectNet  broadcast  feature,  which  the  Commission 
is  still  considering.  Furthermore,  the  Commission  is 
approving  the  elimination  of  the  minimum 
quotation  roquixement  oniy  for  the  N.\SD's  pilot 
program  for  50  stocks  for  a  three-month  period. 

•Section  HAlaKlUC)  provides  that  it  is  in  the 
public  interest  among  other  things,  to  assure  the 
economically  efficient  execution  of  securities 
transactions  and  the  availability  to  brokers,  dealers, 
and  investors  of  information  with  respect  to 
quotations  for  and  transactions  in  securities. 

"Section  15A(b)16)  requires  that  the  rules  of  a 
national  securities  association  be  designed  to 
prevent  fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating,  clearing, 
settling,  prtjcessing  information  with  respect  to,  and 
facilitating  transactions  in  securities,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market  system  and 
in  general  to  protect  investors  and  the  public 
interest. 

^'Section  15Atb)(9l  requires  that  rules  of  an 
.Association  not  impose  any  bu.-den  on  competition 
not  necessary  or  appropriate  in  furtherance  of  the 
purposes  of  the  .Act. 

"Section  15.\(b)|ll)  requires  the  NASD,  among 
other  things,  to  formulate  rules  designed  to  produce 
fair  and  informative  quotations 


orders  placed  in  ECNs  by  market  makers 
within  the  time  frame  set  forth  by  the 
Commission  in  the  Adopting  Release.  In 
hght  of  all  the  comment  letters  received, 
the  Commission  believes  that  the 
proposal  represents  a  workable  first  step 
in  the  implementation  of  the  Order 
Handling  Rules.  In  adopting  the  Order 
Handling  Rules,  the  Commission  firmly 
believed  that  they  would  increase 
investor  protection  by  ensuring  that 
customer  limit  orders  were  immediately 
displayed  in  the  markets,  thus 
narrowing  the  quote  and  increasing 
quote  competition  and  customer 
interaction,  and  by  providing  investors 
information  about  and  access  to 
superior  prices  that  specialists  and 
market  makers  displayed  in  ECNs.  To 
provide  these  benefits  to  the  public  as 
soon  as  possible,  the  Commission  set  an 
accelerated  implementation  period  that 
was  brief  in  view  of  the  magnitude  of 
the  changes  necessary  to  prepare  for  the 
Order  Handling  Rules. 

In  responding  to  the  estabUshed 
deadlines  with  the  necessary  changes  to 
its  systems  and  rules,  the  NASD  was 
subject  to  several  significant  constraints. 
First,  the  NASD  sought  to  create  a 
linkage  with  ECNs  by  modifying  its 
existing  systems  because  the  schedule 
for  implementation  of  the  rules 
precluded  developing  new  systems  or 
making  extensive  revisions  to  its 
existing  systems.  Second,  the  redesign 
of  the  NASD's  SOES  and  SelectNet 
systems  ("Legacy  systems  "),  which  the 
NASD  has  proposed  to  replace  with  a 
newer  NAqcess  system,  was  limited  by 
these  existing  Legacy  systems'  age  and 
inflexibility  Third,  the  Nasdaq  system 
has  experienced  rapid  growth  in  trading 
and  message  volume,  and  has  struggled 
to  maintain  sufficient  capacity  for  this 
growth.  The  significant  quote  changes 
resulting  from  the  Order  Handling  Rules 
are  expected  to  place  serious  additional 
demands  on  Nasdaq  system  capacity. 
Because  of  these  significant  constraints 
and  the  need  to  comply  with  the  Order 
Handling  Rules'  effective  dates,  the 
NASD  made  a  number  of  compromises 
in  adapting  its  systems  and  rules  to  the 
Order  Handling  Rule  requirements. 
These  compromises  underlie  many  of 
the  issues  raised  by  commenters 
regarding  the  amendments.  In  a  number 
of  instances,  the  NASD  intends  to  revise 
its  systems  after  the  rules  go  into  effect, 
which  will  reduce  some  of  the  concerns 
raised  by  the  commenters. 

A.  Changes  to  Minimum  Quote  Size 
Reqitirements 

1.  Comments 

Commenters  favoring  this  aspect  of 
the  proposal  include  market  makers. 


professional  associations,  institutions 
and  Instinet.  These  commenters 
generally  agreed  with  the  NASD  that  the 
Order  Handling  Rules  vnW  transform 
Nasdaq  into  more  of  an  order-driven 
market,  and  that  market  makers  should 
no  longer  be  required  to  quote  more 
than  100  shares  because  investor  orders 
will  be  displayed  to  the  market  and 
included  in  Nasdaq  quotations.  These 
commenters  did  not  believe  that 
liquidity  would  be  adversely  affected  by 
the  amendment. 

These  commenters  believe  that  the 
amendment  will  motivate  market 
makers  to  display  a  size  commensurate 
with  their  interest  whether  as  principal 
or  agent.  They  note  that  this  wrill 
enhance  price  discovery,  as  market 
makers  will  not  be  forced  to  a  quotation 
size  that  is  not  reflective  of  their  actual 
trading  interest,  nor  will  market  makers 
be  restricted  in  their  ability  to  commit 
capital  without  also  having  an 
opportunity  to  negotiate  an  appropriate 
clearing  price.'^  Making  the  quotation 
requirement  the  lowest  unit  of  trading, 
rather  than  an  artificial  minimum 
decreed  by  regulation,  also  conforms  to 
the  practices  of  other  markets  (e.g.,  the 
NYSE  and  AmexJ.'s  Finally,  these 
commenters  believe  that  the  competitive 
environment  that  will  result  from 
allowing  market  makers  to  quote  in 
sizes  equal  to  their  own  freely 
determined  trading  interest  will 
enhance  pricing  efficiency. 5-» 


'2  Letter  from  Peter  W,  Jenkins,  Chairman,  and 
Holly  A.  Stark.  Vice  Chairman.  Security  Trader.": 
Association  Institutional  Committee,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  December  24.  1996 
("STAIC  Letter");  letter  from  William  H.  Sulya,  Vice 
President-Manager  &  Director,  Nasdaq/OTC 
Department,  A.G.  Edwards  &  Sons.  Inc.,  to  Jonathan 
G.  Katz,  Secretary.  SEC,  dated  December  23,  1996 
("A.G.  Edwards  Letter");  letter  from  Taymond  V 
Wilmarth.  Vice  President  and  Manager.  Equity 
Trading,  Stephens  Inc..  to  Jonathan  G,  Katz. 
Secretary.  SEC,  dated  December  23,  1996 
("Stephens  Letter");  letter  from  Antonio  Cecin. 
Managing  Director.  Equity  Trading,  Piper  Jaffray 
Inc..  to  Jonathan  G,  Katz,  Secretary,  SEC,  dated 
December  24.  1996  ("Piper  Jaffray  Letter");  letter 
from  Paul  Schott  Stevens,  Senior  Vice  President 
and  General  Counsel.  Investment  Company 
Institute,  to  Jonathan  G.  Katz.  Secretary,  SEC,  dated 
December  26,  1996  ("IQ  Letter");  letter  from  Robert 
J.  McCann,  Managing  Director,  Co-Head.  Global 
Equity  Markets,  Merrill  Lynch,  to  lonathan  G.  Katz, 
Secretary,  SEC.  dated  January  7,  1997  ("Merrill 
Lynch  Letter"). 

"Letter  from  Dennis  Marino.  Chairman,  and  John 
N.  Tognino,  President.  Security  Traders 
Association,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  December  24,  1996  ("STA  Letter");  letter  from 
Dennis  Marino.  President  and  Chief  Executive 
Officer,  Sherwood  Securities  Corp.,  to  Jonathan  G. 
Katz.  Secretary.  SEC,  dated  December  24.  1996 
("Sherwood  Securities  Letter");  letter  from  Bart 
Green.  Manager,  OTC  Trading,  and  Phil  Schwab. 
Principal,  Edward  Jones,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  December  24.  1996  ("Edward 
Jones  Letter");  Merrill  Lynch  Letter. 

'■•Letter  from  Robert  Padala.  President,  The 
Security  Traders  .Association  of  New  York.  Inc.,  to 
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One  supporting  commenter  noted  that 
liquidity  will  not  be  reduced  because 
many  firms  provide  automated 
execution  at  the  quote  for  small  and 
medium  sized  customer  orders  and  to 
other  dealers  in  the  market  through 
systems  other  than  SOES."  This 
commenter  believes  many  dealers  will 
continue  this  practice  for  competitive 
reasons. 

Commenters  opposing  the  proposal 
include  several  order  entry  firms,  some 
academics,  certain  individual  investors, 
the  Amex  and  the  CBOE.  Most  of  these 
commenters  argued  that  the  proposal 
would  adversely  impact  liquidity  and 
create  volatility.  Several  commenters 
were  concerned  that  with  the  100-share 
minimum  quotation  size  all  SOES 
market  makers'  quotations  would  easily 
be  exhausted  and  result  in  a  closed 
quote  state.56  The  NASD  rule,  in  the 
view  of  some,  would  reduce  the  value 
of  displayed  market  maker  quotes, 
provide  no  incentive  to  quote  larger 
sizes  and  undermine  the  Quote  Rule.^' 


Jonathan  G.  Katz,  Secretary.  SEC,  dated  December 
24,  1996  ("ST ANY  Letter"'):  letter  from  Alan  B. 
Levenson.  Esq.  and  Robert  H.  Rosenblum,  Esq.. 
Fulbright  &  Jaworslu  LL.P.,  on  behalf  of  Herzog, 
Hein,  and  Geduld,  Inc.,  to  Jonathan  G.  Katz. 
Secretary,  SEC.  dated  December  26,  1996  ("Herzog, 
Heine.  Geduld  Letter");  letter  from  the  Denver 
Security  Traders  Association.  Inc..  to  Jonathan  G. 
Katz.  Secretary,  SEC,  dated  December  24,  1996 
("DSTA  Letter");  letter  from  George  K.  Jennison, 
Managing  Director,  Nasdaq  Trading,  Wheat  First 
Butch  Singer,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  December  31,  1996  ("Wheat  First  Letter"); 
Merrill  Lynch  Letter. 

"  Wheat  First  Letter. 

'*See  Letters  from  Scott  Dishner,  to  Jonathan  G. 
Katz,  Secretary,  SEC.  dated  December  16,  1996 
("Dishner  Letter");  Patrick  G.  Dolan.  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  December  30.  1996 
("Dolan  Letter");  Joseph  Pellechia,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  December  23,  1996 
("Pellechia  Letter");  Ishtaj  Rahman,  to  Jonathan  G. 
Katz.  Secretary.  SEC,  dated  December  19,  1996 
("Rahman  Letter");  Joel  Rebhun.  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  December  17,  1996  ("J. 
Rebhun  Letter");  letter  from  Timothy  Whelan.  to 
Jonathan  G.  Katz.  Secretarv,  SEC.  dated  December 
18,  1996  ("Whelan  Letter"'). 

'■"  Letter  from  Bruce  L.  Miller,  to  Jonathan  G.  Katz. 
Secretary,  SEC.  dated  December  23,  1996  ("B. 
Miller  Letter ');  letter  from  David  K.  Whitcomb, 
Professor  of  Finance,  Graduate  School  of 
Management,  Rutgers  University,  to  Dr.  Richard 
Lindsey,  Director,  Division  of  Market  Regulation, 
SEC.  dated  November  21.  1996  ("Whitcomb  Letter 
(11/21/96)"):  letter  from  Ilian  Petrov.  to  Jonathan  G. 
Katz.  Secretary.  SEC,  dated  December  16.  1996 
("Petrov  Letter");  letter  from  Sayan  Bhattacharya,  to 
Jonathan  G.  Katz,  Secretary.  SEC,  dated  December 
16,  1996  ("Bhattacharya  Letter");  letter  from  John 
Geisler,  to  Jonathan  G.  Katz.  Secretary.  SEC.  dated 
December  20,  1996  ("Geisler  Letter"):  letter  from 
William  Turner,  President,  Turner  Vision,  to 
Jonathan  G,  Katz,  Secretary.  SEC.  dated  December 
26.  1996  ("Turner  Vision  Letter");  letter  from  Paul 
Schultz,  Associate  Professor  of  Finance.  College  of 
Business.  The  Ohio  State  University,  to  Richard 
Lindsey,  Director.  Division  of  Market  Regulation, 
SEC.  dated  December  13,  1996  {"Paul  Schultz 
Letter");  letter  from  Winston  Meyer,  to  Jonathan  G. 
Katz.  Secretary.  SEC.  dated  December  20.  1996 
("Meyer  Letter"). 


A  few  order  entry  firms  asserted  that  the 
proposal  effectively  reduces  market 
maker  risk  by  90%. '«  A  number  of 
commenters  said  that  reducing  the 
minimum  quote  size  would  effectively 
eliminate  investors'  ability  to  execute 
orders  against  market  makers'  quotes 
through  SOES  during  volatile  trading 
conditions  in  individual  stocks  or 
market-wide,  under  the  theory  that  there 
would  be  no  trading  interest  in  the 
market  from  customers  or  market 
makers  during  such  times.  These 
commenters  argue  that  this  was  the  ver>' 
reason  that  SOES  was  made  mandatory 
after  the  1987  Market  Break.59  One 
commenter  representing  a  group  of 
SOES  users  argued  that  the  displav  of  a 
limit  order  does  not  obviate  the  need  for 
market  maker  quotes  and  that  the 
Commission,  in  the  Adopting  Release, 
seemed  to  suggest  that  a  need  for  market 
maker  quotes  would  continue.  This 
commenter  argued  that  the  NASD's 
proposal  is  thus  inconsistent  with  the 
Adopting  Release.*" 

Amex  and  CBOE  expressed  concern 
over  the  rules  impact  on  options  market 
makers'  ability  to  trade  at  the  quote.*' 
Several  commenters  believed  the 
requirement  will  hurt  small  order  entry 
firms  without  order  routing 
arrangements.*^ 


"Letter  from  Linda  Lemer.  General  Counsel,  All- 
Tech  Investment  Group.  Inc..  to  Jonathan  G,  Katz. 
Secretary,  SEC.  dated  November  22,  1996  ("All- 
Tech  Letter  (11/22/96)");  letter  from  Marina  Kaneti. 
to  Jonathan  G.  Katz.  Secretary.  SEC,  dated 
December  17,  1996  ("Kaaeti  Letter"];  letter  from 
Michael  O'Reilly,  to  Jonathan  G.  Katz,  Secretarv. 
SEC,  dated  December  16,  1996  ("O'Reilly  Letter'); 
letter  from  Tolga  Erman,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  undated  ("Erman  Letter");  letter 
from  David  Sciortino,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  December  19.  1996  ("Sciortino 
Letter"):  letter  from  Frederick  N.  Balbi.  President, 
FMH  Managraent  Isic]  Inc.,  to  Jonathan  G.  Katz, 
Secretary.  SEC.  undated  ("FNB  Letter  "). 

"See  e.g..  letter  from  Jason  Goldstein,  to  Jonathan 
G.  Katz.  Secretary.  SEC.  dated  December  19,  1996 
("Jason  Goldstein  Letter"):  letter  from  Rob 
Lindauer.  to  Jonathan  G.  Katz,  Secretary.  SEC.  dated 
December  17.  1996  ("Lindauer  Letter");  letter  from 
Bryan  Hollander,  to  Jonathan  G.  Katz.  Secretarv, 
SEC,  dated  December  16,  1996  ("Hollander  Letter  "): 
letter  from  James  R.  Gib'os,  Jr.,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  December  15,  1996  ("Gibbs 
Letter"):  letter  from  Alexander  Goor,  to  Jonathan  G 
Katz,  Secretary,  SEC.  dated  December  18.  1996 
("Goor  Letter"). 

'^].  Lee  Letter. 

'•'  The  Amex  also  asked  the  Commission  to  clarify 
that  the  Limit  Order  Protection  Interpretation  of  the 
NASD  (Manning  n)  still  requires  market  makers  to 
fill  customer  limit  orders  at  the  quote  prior  to  or 
at  the  same  time  as  trading  for  its  dealer  account. 
The  Commission  notes  that  the  present  proposal 
has  no  effect  on  the  outstanding  Limit  Order 
Protection  Interpretation  of  the  NASD.  Letter  from 
James  F.  Duffy.  Executive  Vice  President  and 
General  Counsel,  American  Stock  Exchange,  Inc..  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated  December 
26.  1996  ("Amex  Letter"). 

"Letter  from  Raymond  L.  Hope.  Jr..  to  Jonathan 
G.  Katz.  Secretary,  SEC,  dated  December  21,  1996 
("Hope  Letter"):  Turner  Vision  Letter:  letter  from 


Many  commenters,  while  opposed  to 
the  change  in  the  minimum  quote  size 
requirement  for  the  market  maker's 
proprietary  quote,  were  not  opposed  to 
the  change  in  the  minimum  quote  size 
for  market  makers  displaying  a  customer 
limit  order.*' 

Finally,  a  number  of  commenters 
opposed  to  the  rule  suggested  an 
alternative  under  which  a  market  maker 
would  separately  display  both  its  own 
proprietary  quote  and  any  customer 
limit  orders  it  holds. *^  Thev  suggested 
that  this  could  be  accomplished  either 
through  separate  quotes  with  separate 
market  maker  identifiers  or  as  a  separate 
field  in  the  Nasdaq  display. 

2.  Commission  Analysis 

The  Commission  has  determined  to 
approve  the  amendment  to  reduce 
quotation  size  requirements  for  market 
makers  displaying  customer  limit 
orders.  The  Commission  believes  there 
are  substantial  reasons,  as  explained 
below,  to  expect  that  reducing  market 
makers'  proprietary  quotation  size 
requirements  in  light  of  the  shift  to  a 
more  order-driver  market  would  be 
beneficial  to  investors.  To  gain  practical 
experience  with  the  proposal,  the 
Commission  has  determined  to  approve, 
on  a  three-month  pilot  basis,  the 
amendment  reducing  quotation  size 
requirements  for  market  makers 
displaying  proprietary  quotes  for  the  50 
securities  first  subject  to  the  Limit  Order 
Display  Rule.*'  During  this  pilot 
program,  the  Commission,  the  NASD 


David  K  Whitcomb,  Professor  of  Finance,  Graduate 
School  of  Management.  Rutgers  University,  to 
Rirhard  Lindsey.  Director.  Division  of  Ma.'kel 
Regulation.  SEC.  dated  Januarv^  7.  1997  CWhilcomb 
Letter  (1'7'97]").  See  a!so  letter  from  Yusif  Simaan, 
.Associate  Professor  of  Finance  Fordham 
University,  to  Richard  Lindsey.  Director.  Division  of 
Market  Regulation,  SEC.  dated  December  9.  1996 
("Simaan  Letter"):  letter  from  [ohn  M.  I-ang. 
President,  I.Q  Management.  Inc..  to  Jonathan  G. 
Katz.  dated  December  19,  1996  (  "I.Q  Letter"). 

"  Letter  from  Elizatjeth  Erwin.  President, 
Momentum  Securities.  Inc.,  to  Jortathan  G  Katz. 
Secretary,  SEC.  dated  December  23,  1996 
("Momentum  Letter"):  letter  from  James  H.  Lee  et 
al .  to  Jonathan  G  Katz.  Secretary,  SEC,  dated 
December  24.  1996  ("I  Lee  Letter"):  letter  from 
Dongsoo  Lee.  to  Jonathan  G  Katz,  Secretary,  SEC, 
dated  December  16,  1996  ("Dongsoo  Lee  Letter"). 

"Whitcomb  Letter  (11/21/96),  letter  from 
Michael  F.  Frey,  President.  A.J.  Michaels  k  Co., 
Ltd..  to  Jonathan  G.  Katz,  Secretary  SEC,  dated 
November  20,  1996  ("A. J,  Michael's  Letter"),  letter 
from  Dennis  Grossman,  President,  Grossman  &  Co  , 
to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
December  21,  1996  ("Grossman  Letter  ').  letter  from 
Wesley  Jordan,  to  lonathan  G  Katz,  Secretary ,  SEC 
undated  ("W.  Jordan  Letter"),  letter  from  David  T  K 
Lu.  to  lonathan  G.  Katz.  Secretary.  SEC.  undated 
("Lu  Letter"). 

"  These  securities,  selected  by  Nasdaq  from  the 
500  most  actively  traced  securities,  range  in  median 
daily  dollar  volume  from  first  to  478th.  cover  a 
range  of  industry  sectors,  and  have  an  average 
spread  ranging  from  ''«  to  over  one  dollar 
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and  Nasdaq  will  evaluate  the  effect  of 
reduced  quotation  sizes  on  the  market 
for  these  securities.  As  discussed  below, 
factors  to  be  considered  in  this 
evaluation  include,  among  others,  the 
impact  of  reduced  quotation  sizes  on 
liquidity,  volatility  and  quotation 
spreads.  The  Commission  beUeves  that 
the  quote  size  amendment  is  consistent 
with  the  Sections  11 A  and  15  of  the  Act 
both  for  proprietary  and  limit  order 
quotes  because,  in  the  context  of  the 
implementation  of  the  Order  Handling 
Rules,  it  is  designed  to  encourage  fair 
competition  and  improved  quotation 
prices,  thus  improving  the  quality  of 
executions  for  investors. 

The  Commission  believes  that  when 
an  OTC  market  maker  displays  a 
customer  limit  order,  it  is  appropriate  to 
relieve  the  market  maker  of  the 
obligation  to  quote  a  minimum  size  at 
the  limit  price.  As  noted  by  the  NASD 
and  many  commenters,  if  the  limit  order 
is  smaller  than  the  minimum  required 
quotation  size,  the  quotation 
requirement  would  expose  the  market 
maier  to  a  principal  execution  at  a  price 
established  by  the  limit  order,  not  by  its 
own  proprietary  trading  interest.  In 
adopting  the  Limit  Order  Display  Rule, 
the  Commission  did  not  intend  to 
increase  market  makers'  principal 
exposure  and  indeed  expressly  noted 
that  the  SROs  should  consider 
amending  their  rules  as  necessary  to 
aJlow  market  maJters  displaying 
customer  limit  orders  to  quote  in 
smaller  size  increments.** 

The  Commission  is  also  approving,  on 
a  limited  basis,  the  NASD's  reduction  of 
minimum  quotation  sizes  for 
proprietary'  market  maker  quotes.  The 
Commission  recognizes  the  concerns  of 
many  of  the  opposing  commenters 
regarding  the  provision's  potential 
impact  on  liquidity  and  volatility.  The 
Commission,  based  on  its  experience 
with  the  markets  and  discussions  with 
market  participants,  believes  that 
decreasing  the  required  quote  size  will 
not  result  in  a  reduction  in  Uquidity  that 
will  hurt  investors.  As  discussed  in  its 
release  adopting  the  Order  Handling 
Rules,  the  Commission  expects  the 
public  display  of  market  makers'  ECN 
orders  and  customer  orders  to  add 
significant  depth  and  stabihty  to  the 
market  in  OTC  stocks.  Indeed,  the 
display  of  customer  limit  orders 
provides  an  unprecedented  opportunity 
in  the  Nasdaq  market  for  customer 
interest  to  interact  without  the 
intervention  of  a  dealer.  In  this  regard, 
the  Commission  also  anticipates  that 
many  market  makers  will  choose  to 
display  larger  quotes  as  a  competitive 

**  Adopting  Release,  supra  note  6.  at  n.  144 


matter.  For  these  reasons,  the 
Commission  also  does  not  believe  that 
the  amendments  will  result  in  smaller 
quotes  that  will  prevent  investors  from 
obtaining  executions  in  market  crises. 
The  Commission  also  notes  that  brokers 
often  use  other  means,  such  as  directing 
orders  to  market  makers  through 
SelectNet,  routing  orders  on  a  pre- 
agreed  basis  through  the  NASD's  ACES 
systems,  or  using  private  order  routing 
systems,  to  obtain  automated  executions 
for  retail  investors  at  sizes  larger  than 
market  makers'  published  quotations. 

The  Commission  recognizes  that  with 
the  shift  to  a  more  order  driven  market, 
the  role  of  market  makers  in  providing 
liquidity  changes  substantially. 
Currently,  Nasdaq  market  makers  are 
the  principal  source  of  liquidity  for 
investors  seeking  immediacy  [i.e.. 
seeking  to  buy  or  sell  at  the  best 
currently  available  market  price).  In 
contrast,  on  exchanges,  where  the 
specialist  market  maker  typically 
displays  most  customer  orders,  those 
orders  provide  the  principal  source  of 
liquidity.  With  the  display  of  ECN 
orders  and  retail  and  institutional 
customer  limit  orders  in  the  Nasdaq 
market,  Nasdaq  market  makers  may 
frequently  find  themselves  in  a  similar 
situation,  with  customer  orders 
providing  the  primary  source  of 
liquidity  and  market  makers  providing 
liquidity  during  temporary  imbalances 
in  supply  and  demand. 

The  Commission  believes  that  it  is 
appropriate  to  consider  whether,  in  a 
market  displaying  customer  orders  in 
competition  with  market  maker  quotes, 
there  is  justification  for  requiring  market 
makers  to  quote  at  a  mandatory  size. 
Neither  the  Act  nor  the  Commission's 
rules  require  a  quote  size  larger  than  100 
shares  Historically,  because  customer 
trading  interest  was  not  displayed  in  the 
Nasdaq  market,  the  NASD  determined 
that  it  was  appropriate  that  market 
makers  display  at  least  a  minimum  size 
in  their  quotes  that  would  be 
representative  of  their  trading  interest  in 
that  security.  In  contrast,  the  e.xchanges 
have  not  imposed  such  a  requirement 
on  their  owm  order-driven  markets, 
where  specialist  market  makers  are 
permitted  to  quote  sizes  as  small  as  one 
round  lot  (100  shares)  when  they  are  not 
representing  customer  orders.  The 
Commission  recognizes,  of  course,  that 
exchange  specialists,  in  consideration 
for  their  central  role  in  a  particular 
security  on  the  exchange,  are  subject  to 
various  trading  requirements  which  are 
intended  to  ensure  the  maintenance  of 
stable  and  liquid  markets. *•''  However,  a 


substantial  factor  contributing  to  market 
depth  on  the  exchanges  is  the  peer 
allocation  review  process  on  many  of 
the  exchanges,  under  which  specialists 
are  rated  on  their  performance  in 
maintaining  stable  and  liquid  markets, 
and  risk  forfeiting  their  stock  allocations 
should  their  performance  lag.  The 
Commission  notes  that  on  Nasdaq,  not 
only  vdll  customer  orders  provide 
liquidity,  but  multiple  market  makers 
compete  in  various  securities. 
Consequently,  even  though  market 
makers  do  not  risk  losing  a  stock 
allocation  to  another  market  maker  by 
regulation,  they  nevertheless  risk  losing 
business  in  the  stock  to  another  market 
maker,  an  ECN,  or  a  customer  order  if 
they  are  not  quoting  competitive  prices 
and  significant  size  at  those  prices.  In 
other  words,  given  a  choice  between 
two  market  makers  quoting  different 
sizes  at  the  same  price,  all  else  equal,  a 
customer  would  be  more  likely  to 
approach  the  market  maker  quoting  the 
larger  size.**  Accordingly,  at  this  time 
the  Commission  believes  that  there  may 
be  substantial  reason  to  expect  that 
various  competitive  pressures  would 
encourage  market  makers  to  maintain 
deep  markets. 

Tne  economic  impact  on  the  market 
of  reducing  the  minimum  market  maker 
quote  size  from  1000  shares  to  100 
shares  raises  several  issues.  The 
Commission  recognizes  that  the  1000- 
share  quote  minimum  applicable  to 
many  Nasdaq  stocks  has  been  viewed  as 
a  means  of  providing  liquidity  to  orders 
seeking  the  quoted  price.  However,  the 
Commission  preliminarily  believes  that 
a  number  of  factors  may  well  prevent  a 
significant  loss  of  liquidity  in  moving  to 
100-share  quote  minimums. 

First,  the  presence  of  limit  orders 
mitigates  the  loss  of  displayed  trading 
interest  by  market  makers.  The 
Commission  believes  that  the  increased 
representation  of  customer  limit  orders 
is  likely  to  add  depth  to  the  markets.  As 
customer  limit  orders  that  are  priced 
better  than  existing  market  maker  quotes 
are  displayed  in  the  public  quote, 
greater  flexibility  in  market  maker 
quotation  size  may  increase  trading 


*'For  example.  New  York  Stock  Exchange  Rule 
104.10  requires  a  specialist  to  maintain,  as  iar  as 


reasonably  practicable,  a  fair  and  orderly  market,  as 
measured  by  price  continuity  and  depth,  and 
minimization  of  the  effects  of  any  temporary 
disparity  between  supply  and  demand.  See  Division 
of  Market  Regulation.  SEC.  The  October  1987 
Market  Break  Report.  (February  1988)  p. 4-2. 
**  While,  as  pointed  out  by  commenters.  a 
significant  share  of  retail  order  flow  in  the  Nasdaq 
market  is  internalized  or  otherwise  subject  to 
predetermined  order  routing  arrangements,  the 
Commission  nevertheless  believes  that  market 
maker  quotes  should  serve  an  important  function  in 
attracting  trading  interest,  especially  in  an  order 
driven  environment  where  there  is  less  incentive 
and  flexibility  for  market  makers  to  avoid 
displaying  actual  trading  interest. 


UMI 
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interest  from  market  professionals  at  the 
inside  quotation,  thereby  adding  to 
market  depth.  As  noted  by  one 
commenter,  revising  minimum  quote 
size  will  increase  the  information 
content  of  market  maker  quotes  by 
facilitating  different  quote  sizes  from 
dealers  who  have  a  substantial  interest 
in  the  stock  at  a  particular  time  and 
those  who  do  not.*'  This  same 
commenter  notes,  and  the  Commission 
agrees,  that  for  the  most  liquid  Nasdaq 
securities,  "the  ability  to  interact  with 
Uve  bids  and  offers  that  represent  real 
orders,  where  size  is  revealed  at  all 
price  levels  (depth  of  book)  is  the  most 
fair  for  all  market  participants." ''° 

Second,  the  1000  share  minimum 
quote  size  represents  a  barrier  to  entr>' 
for  market  making.  Lowering  this  barrier 
to  entry  could  attract  more  market 
makers,  thereby  increasing  liquidity  and 
competition  across  the  market. 
Similarly,  with  large  minimum  quotes, 
smaller  firms  camiot  effectively  compete 
on  a  price  basis  for  stocks  with  a  high 
per-share  price.  For  example,  if  security 
ABCD  is  trading  at  $85  per  share,  the 
market  maker  would  be  exposed  at  its 
quote  for  executions  at  a  minimum  of 
$85,000  when  subject  to  a  minimum 
quote  size  of  1000.  If  the  minimum 
quote  size  is  only  100  shares,  the  market 
maker's  minimum  capital  exposure  at 
its  quote  would  be  reduced  to  $8500. 
The  Commission  believes  that  a  lower 
minimum  quotation  size  will  likely 
attract  smaller  firms  into  the  market, 
increasing  both  price  competition  and 
liquidity. 

Moreover,  a  significant  motivation  for 
the  Commission's  approval,  on  a  limited 
basis,  of  the  reduction  of  minimum 
quotation  sizes  for  market  maker  quotes 
is  the  belief  that  greater  quotation 
flexibility  is  likely  to  lead  to  narrowing 
of  the  spread.  Reducing  the  quotation 
size  requirement  reduces  the  risk  that 
market  makers  must  take,  and  should 
encoiuage  them  to  quote  more 
aggressive  prices.""  Thus,  the 
Commission  believes  even  if  there  were 
a  decline  in  quoted  depth  in  certain 
securities,  many  investors  in  those 
securities  may  well  receive  better 
executions  with  narrower  spreads. 

Even  if  the  spread  is  not  narrowed, 
reducing  the  required  quotation  size 
could  encourage  continued  and  even 
increased  market  maker  participation  at 
the  inside  market  other  prices  to  the 
extent  that  the  minimum  quotation  size 
requirement  poses  a  barrier  to  entry. 


Thus,  this  change  could  help  maintain 
or  increase  liquidity  in  the  stock.  This 
could  be  particularly  significant  if  the 
display  of  customer  limit  orders  reduces 
the  profitabihty  of  market  making  in 
OTC  securities,  a  possibility  predicted 
by  the  Commission  in  the  Adopting 
Release.^2  j^e  reduction  in  risk 
resulting  from  reducing  the  required 
quotation  size  and  the  concomitant 
reduced  exposure  to  automated 
executions  should  help  preserve  market 
maker  participation  that  might 
otherwise  be  eroded  by  the  display  of 
limit  orders  and  a  larger  market  maker 
quote  size.  As  noted  below,  the 
Commission  has  requested  that  the 
NASD  study  include  information  on  the 
spreads  and  number  of  market  makers  of 
the  50  stocks  that  are  the  subject  of  the 
pilot  program.'-^ 

Although  the  Commission 
preliminarily  believes  that  the  proposal 
will  not  adversely  affect  market  quaUty 
and  liquidity,  the  Commission  believes 
that  it  is  appropriate  to  take  steps  to 
further  assess  the  effect  on  the  markets. 
Therefore,  the  Commission  is  approving 
a  lowering  of  the  minimum  quote  size 
in  a  limited  number  of  securities  at  this 
time  to  assess  this  provision's  impact  on 
a  select  group  of  Nasdaq  securities. 
Thus,  the  Commission  has  determined 
that  it  is  appropriate  to  allow  the  NASD 
to  implement  its  proposed  rule  change 
reducing  minimum  quotation  sizes  for 
market  makers'  proprietary  orders  for 
the  50  stocks  included  in  the  first  phase 
of  the  Limit  Order  Display  Rule  for  a 
three-month  period.''"  The  Commission 
believes  that  these  securities,  all  of 
which  are  among  the  500  most  actively 
traded  Nasdaq  securities,  provide  the 
most  appropriate  basis  on  which  to 
assess  the  potential  for  any  negative 
impact  suggested  by  opposing 
nommenters.  The  three-month  pilot  will 
give  the  Commission,  the  NASD  and 
Nasdaq  time  to  assess  the  impact  of  the 
change  on  the  market,  before 


•wSTAIC  Letter. 

'o  STAIC  Letter. 

■"  See  .Ml-Tech  Letter  (11/22/96):  Kaneti  Letter: 
Petrov  Letter.  See  supra  note  58  Even  opponents 
of  change  recognize  that  reducing  the  mandatory 
size  for  quotations  reduces  market  maker  risk. 


'^  Adoptmg  Release,  supra  note  6 
■"'The  Commission  is  aware  of  several  articles 
associating  smaller  quote  sizes  with  narrower 
spreads.  See  Bacidore,  The  Impact  of 
Decimaiizotion  on  Market  Quality  An  Empirical 
Irwestigolion  of  the  Toronto  Stcxrk  Exchange 
(Revised;  luly  1996).  Harris.  Minimum  Price 
Vanations,  Discrete  BtdAsk  Spreads,  ar.d 
Quotation  Sizes.  Review  of  Financial  Studies  7 
(1994);  Ccpeland.  T.  and  Galai  D.,  Information 
Effects  of  the  Bid-Ask  Spread,  38  Journal  of  Finance 
(1983).  Although  cognizant  of  distinctions  in  the 
relevant  markets  involved  in  these  studies  that 
make  comparisons  with  the  Nasdaq  market 
nondefinitive.  the  Commission  believes  that  these 
studies  provide  additional  support  for  the  proposed 
pilot  program 

"The  Commission  notes  that  at  the  conclusion  oi 
the  three-month  pilot,  the  market  .makers  must 
quote  the  previously  required  size  unless  the 
Commission  approves  the  change  on  an  extended 
or  permanent  basis. 


considering  the  rule  change  on  a 
broader  or  permanent  basis  The 
Commission  is  approving  this  pilot 
program  to  begin  at  the  same  time  as  the 
first  phase  of  the  Order  Handling  Rules 
because  the  Commission  believes  that  it 
is  important  for  the  markets  and  the 
Commission,  in  its  oversight  role  over 
these  markets,  to  be  able  to  evaluate  the 
combined  impact  of  the  NASD's 
proposed  changes  to  Nasdaq  and  the 
Order  Handling  Rules  in  a  limited  group 
of  securities. 

The  Commission  requests  that  the 
NASD  and  Nasdaq  conduct  a  study 
during  this  pilot  to  gauge  the  effect  of 
the  reduction  in  minimum  quote  size  on 
the  market  for  these  50  stocks.  The 
Commission  notes  that  these  50  stocks 
were  chosen  to  provide  a  broad  cross 
section  of  the  most  liquid  Nasdaq 
securities.  The  number  of  market 
makers  in  these  stocks  presently  ranges 
from  a  low  of  three  to  a  high  of  49.  The 
inside  spread  ranges  from  Va  to  $1  and 
the  price  ranges  from  approximately  $9 
to  $141  with  an  average  price  of  $44.50. 
The  current  1000  share  minimum  for 
these  stocks  therefore  represents,  on 
average,  approximately  $44,000  per 
trade,  a  substantial  amount  in  the  retail 
context. 

Specifically,  the  NASD  study  should 
include  an  analysis  of:  (1)  The  number 
of  market  makers  in  each  of  the  50 
securities,  and  any  change  in  the 
number  over  time:  (2)  the  average 
aggregate  dealer  and  inside  spread  bv 
stock  over  time;  (3)  the  average  spread 
for  each  market  maker  by  stock:  (4)  the 
average  depth  by  market  maker 
(including  limit  orders),  and  any  change 
in  the  depth  over  time.  (5)  the  fraction 
of  volume  executed  by  a  market  maker 
who  is  at  the  inside  quote  by  stock;  and 
(6)  a  measure  of  volume  required  to 
move  the  price  of  each  secunty  one 
increment  (to  dptermine  the  overall 
liquidity  and  volatility  in  the  market  for 
each  stock).  Th'  Commission  expects 
that  these  facto  s  be  contrasted  over  the 
time  period  immediately  preceding  the 
pilot  and  after  the  beginning  of  the  pilot. 
Further,  the  Commission  notes  that 
beginning  three  weeks  after  the 
commencement  if  the  pilot  on  50 
stocks,  market  makers  will  be  required 
to  display  customer  limit  orders  in  100 
additional  stocks  pursuant  to  Rule 
llAcl-4  These  100  stocks  will  not  be 
part  of  the  pilot  that  the  Commission  is 
approving  toda   .  and  therefore  provide 
an  opportunity  for  direct  comparison 
with  the  stocks  .j  the  pilot.  Thus,  the 
Commission  requests  that  the  NASD 
and  Nasdaq  include  in  the  study  a 
matched  pairs  analysis  of  the  50  stocks 
in  the  pilot  with  )0  stocks  in  the  second 
phase-in.  This  analysis  should 
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encompass  the  six  factors  enumerated 
above.  The  Commission  will  consider 
the  results  of  the  study  in  determining 
whether  to  extend  or  expand  the  pilot. 
Some  commenters  suggested  that  the 
Commission  establish  a  system  of  dual 
quotes  so  that  market  makers  could 
separately  display  limit  orders  and 
proprietary  trading  interest.  ^'  The  Act 
does  not  require  an  exchange  or 
association  to  separately  display  these 
two  types  of  trading  interest.  These 
changes  also  could  require  extensive 
systems  changes  on  the  part  of  Nasdaq, 
and  could  absorb  substantial  additional 
Nasdaq  systems  capacity  at  a  time  when 
Nasdaq  capacity  may  potentially  be 
under  strain.  The  Commission  also  does 
not  believe  that  the  NASD  is  statutorily 
required  to  move  toward  a  central  limit 
order  book  or  "black  box"  system,  as 
favored  by  some  commenters.  ^*  It 
should  be  noted  that  the  Commission 
was  recently  urged  to  adopt  such 
approaches  as  alternatives  to  its  Order 
HandUng  proposals.  The  Commission 
determined  that  at  present  it  is  in  the 
best  interest  of  investors,  and  consistent 
with  the  Act,  to  require  the  display  of 
customer  limit  orders  through  the 
quotations  communicated  by  market 
makers  to  the  consolidated  quotation 
stream,  directly  or  through  market  or 
ECN  systems. '"' 

B.  Changes  to  SOES  in  Response  to  the 
Order  Handling  Rules 

Many  commenters  addressed  the 
NASD's  proposed  changes  to  SOES  in 
response  to  the  Order  Handling  Rules. 
Specific  areas  of  concern  are  discussed 
below. 

1.  Decrementation  of  Displayed 
Quotation  Sizes  After  SOES  Executions 

a.  Comments.  As  noted  above,  the  rule 
change  provides  that  a  market  maker's 
displayed  size  will  be  decremented  after 
each  unpreferenced  SOES  execution. 
Market  makers  generally,  and  the  DSTA 
and  STA,  expressed  support  for  the 
amendment.  Several  other  market 
makers,  while  supportive  of  the 
provision,  argued  that  a  market  maker 
should  have  the  option  to  set  a  higher 
exposure  limit  than  just  its  displayed 
quote  size.  ^*  One  market  maker  and  the 


"  See  supra  note  64. 

'swhitcomb  Letter  (11/21/96):  All-Tech  Letter 
(11/22/96). 

"Adopting  Release,  iuprxj  note  6.  The 
Commission  also  does  not  be,ieve  that  the  liquidity 
available  to  options  marker  maiLers.  like  other 
investors,  will  be  reduced  by  the  .Amendments.  Nor 
do  the  amendments  approved  today  alter  the  access 
of  options  market  makers  to  Nasdaq  systems  such 
as  SOES  or  SelectNet 

"Letter  from  Edward  J  lohnsen.  Vice  President 
and  Cou.asel,  Morgan  Stanley  *  Co  Incorporated,  to 
Jonathan  G.  Katz.  Secretary.  SEC.  dated  December 
20.  1996  (■  .Morgan  Stanley  Letter  );  Stephens 
Letter:  Piper  {affray  Letter 


SLA  argued  that  there  is  no  reason  to 
distinguish  between  preferenced  and 
unpreferenced  orders  in  decrementing 
the  quote,  and  that  a  market  maker's 
quote  should  be  decremented  upon 
execution  of  preferenced  orders  as  well 
as  non- preferenced  orders.^ 

Academics,  order  entry  firms  and 
SOES  traders  opposed  the  amendment 
to  make  the  displayed  quotation  size  a 
firm's  exposure  limit.  Several 
commenters  argued  that  t      proposed 
reduction  of  minimum  qi     aUon  sizes 
to  100  shares,  together  w.    .  the  proposal 
to  establish  a  market  maker's  displayed 
quotation  size  as  its  exposure  limit, 
would  effectively  eliminate  SOES.  ^ 
One  order  entry  finn  expressed  concern 
that  it  is  not  clear  what  maximum  order 
size  limits  order  entry  firms  will  be  held 
to  in  the  futiu-e.  In  addition,  several 
SOES  traders  suggested  that  if  this 
amendment  is  adopted,  the  NASD 
interpretation  limiting  order  entry  firms 
to  one  1000-share  trade  per  security 
every  five  minutes  ("five  minute  rule") 
should  be  eliminated.  *' 

Several  SOES  traders  argued  that  in 
light  of  the  decrementing  provision,  the 
15-second  quote  update  period 
following  an  execution  is  too  long  and 
should  be  reduced  or  eliminated.  **^  In 
addition,  some  of  these  commenters 
argued  that  the  five  minutes  during 
which  a  market  maker  goes  into  a 


'"  Letter  from  Bernard  L.  Madoff.  Chairman, 
Trading  Committee.  Securities  Industry 
Association,  to  Jonathan  G.  Katz,  Secretary,  SEC 
dated  December  26.  1996  (•■SL^  Letter');  letter  from 
Lon  Gorman,  Chief  Executive  Office,  and  Leonard 
Mayer,  President,  Mayer  &  Schweitzer.  Inc..  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  December 
27.  1996  ("Mayer  &  Schweitzer  Letter"). 

»All-Tech  Letter  (11/22/96);  Whitcomb  Letter 
(11/21/96):  Simaan  Letter;  Momentum  Letter;  letter 
from  Mark  K.  Sydenstricker.  Vice  President  and 
Chief  Financial  Officer.  The  Exchange  House,  Inc.. 
to  Jonathan  G.  Katz,  Secretary,  SEC.  dated 
December  20,  1996  ("Exchange  House  Letter"). 

"  See  e.g.,  letter  from  Adam  Raichel.  to  Jonathan 
G.  Katz,  Secretary.  SEC,  dated  December  19.  1996 
("Raichel  Letter");  letter  from  Michael  Gleeson,  to 
Jonathan  G.  Katz,  SEC,  dated  December  19,  1996 
("Gleeson  Letter");  letter  from  Paul  R.  Rudd,  to 
Jonathan  G.  Katz.  Secretary.  SEC.  dated  December 
18.  1996  ("P.  Rudd  Letter");  letter  from  Chris  Boran, 
to  Jonathan  G.  Katz,  Secretary,  SEC,  undated 
("Boran  Letter");  letter  from  Arthur  E.  Herrmann,  to 
Jonathan  G.  Katz.  Secretary,  SEC.  dated  December 
10,  1996  ("Herrmann  Letter"):  letter  from  Feral 
Talib.  to  Jonathan  G.  Katz,  SEC,  undated  ("Talib 
Letter"). 

•"Letter  frtjm  Gil  Shapiro,  to  Jonathan  G.  Katz. 
Secretary.  SEC,  dated  December  17.  1996  ("Shapiro 
Letter");  letter  from  Joshua  Pohl.  to  Jonathan  G. 
ICatz,  Secretary.  SEC.  dated  December  16.  1996 
("Pohl  Letter");  Joseph  Walsh,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  December  17.  1996  ( 'Walsh 
Letter");  Raichel  Letter;  letter  from  Nancy  Tom.  to 
Jonathan  G.  Katz,  Secretary,  SEC  dated  December 
24,  1996  ("Tom  Letter");  letter  from  Charles  Rhyee, 
to  Jonathan  G.  Katz.  Secretary.  SEC.  dated 
December  20,  1996  ("Rhyee  Letter"):  Whelan  Letter. 


"closed  quote"  status  follovsring 
decrementation  to  zero  is  too  long.  ^^ 

b.  Commission  analysis.  The  NASD 
has  proposed  to  replace  its  current 
mandatory  quote  size  and  SOES 
exposure  limits  with  voluntary  quote 
size,  decremented  as  executions  occur 
against  this  quote  size.  As  a  result,  the 
maximum  exposure  at  the  quote  will  be 
reduced  from  twice  the  SOES  tier  size 
to  the  displayed  quote  size.  The  NASD 
redesigned  the  SOES  exposure  limits  to 
reflect  the  introduction  of  customer 
limit  orders  required  by  the  Order 
Handling  Rules.  Decrementing  the  quote 
will  ensure  that  quotes  reflecting  limit 
orders  are  withdrawn  once  the  limit 
order  is  fully  executed,  consistent  with 
display  of  customer  limit  orders.  The 
NASD  applied  decrementing  to  market 
maker  proprietary  quotes  as  well  as 
customer  limit  orders  in  part  because  of 
the  inability  of  the  system  to 
differentiate  between  market  maker 
limit  order  and  proprietary  quotes.  In 
addition,  the  NASD  believes  that 
reducing  the  quotation  to  reflect  SOES 
executions  more  accurately  reflects  the 
nature  of  the  market  maker  quote  when 
limit  orders  are  required  to  be 
displayed. 

The  Commission  believes  that 
allowing  both  proprietary  and  customer 
quote  sizes  to  be  reduced  to  reflect 
executions  may  encourage  more 
competitive  market  maker  quotes 
because,  as  discussed  previously, 
market  makers  can  control  more 
precisely  the  extent  of  their  exposure  in 
SOES  at  the  quoted  price.  This  in  turn 
may  improve  customer  execution  prices 
and  increase  investor  participation  in 
the  market.  In  addition,  market  makers 
may  be  encouraged  to  continue  or 
increase  their  market  making  role, 
mitigating  the  competitive  pressure 
resulting  from  the  display  of  ECN  prices 
and  customer  limit  orders. 

In  addition,  the  Commission  believes 
that  the  display  of  customer  limit  orders 
should  result  in  an  increase  in  the 
displayed  quotation  size,  offsetting  at 
least  in  part  the  reduced  exposure  limits 
for  market  maker  quotes.  The 
Commission  believes  that  these 
potential  benefits  from  quotes  more 
representative  of  msirket  makers'  actual 
trading  interest  and  the  display  of  limit 
orders  offsets  the  potential  for  reduced 
execution  size  against  the  quote  in 


•'Letter  from  Matthew  Kansler.  to  Jonathan  G. 
Katz.  Secretary.  SEC.  dated  December  20.  1996 
("Kansler  Letter"):  letter  from  John  Parente.  to 
Jonathan  G.  Katz.  Secretary.  SEC,  dated  December 
19.  1996  ("Parente  Letter"');  letter  from  Alexis 
Theofilactidis.  to  Jonathan  G.  Katz,  Secretary.  SEC, 
dated  December  20.  1996  ("Theofilactidis  Letter"); 
letter  from  Marcie  D.  Rebhun,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  December  15.  1996  ("M. 
Rebhun  Letter"). 
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SOES.  Therefore,  the  Commission 
beUeves  that  the  decn^menting  of  quote 
size  is  consistent  with  the  Act,  in 
particular  11  A. 

In  response  to  commenters  who 
recommended  that  market  meikers  have 
an  option  of  setting  a  higher  exposiu^ 
Umit,  the  NASD  has  amended  tLe 
proposal  to  make  the  decrementing 
provision  optional  for  quotes  displaying 
size  equal  to  or  more  than  the  SOES  tier 
size  for  the  security.  8*  The  Commission 
agrees  that  this  modification  is 
consistent  with  the  Act.  The 
Commission  believes  that  allowing 
market  makers  that  quote  in  substantial 
size  to  opt  out  of  decrementing  will 
encourage  the  display  of  greater  quote 
size  and  allow  market  makers  to 
maintain  quotes  that  add  depth  to  the 
markets. 

The  Commission  notes  that  the  NASD 
did  not  propose  in  the  current  filing  any 
amendments  to  the  15-second  period 
following  an  execution  during  which  a 
marker  meiker  may  update  its  quote,  or 
the  five-minute  "closed  quote" 
provision.  These  provisions  thus  are  not 
under  review  at  this  time.  Similarly, 
amendment  of  the  five  minute  rule  is 
not  part  of  the  current  proposal,  and 
thus  not  under  review  at  this  time.  *' 
However,  the  Commission  believes  that 
these  time  periods  are  not 
inappropriately  long  in  the  context  of 
the  instant  SOES  revisions.  The 
Commission  also  beUeves  that  dropping 
a  market  maker  with  a  zero  quote  to  the 
bottom  of  the  display  screen  helps 
reduce  confusion  and  makes  clear 
which  market  makers  are  "in  the 
market." 

Finally,  the  Commission  beheves  that 
it  is  consistent  with  the  Act  to  modif>' 
the  quotation  requirements  for 
impreferenced  orders  only.  The 
Commission  recognizes  that  meuiy  firms 
have  arrangements  vrith  correspondents 
by  which  they  agree  to  execute  order 
flow  at  the  prevailing  quote.  These 
preferencing  arrangements  are  wholly 
voluntary,  and  can  be  subject  to 
conditions  if  so  desired  by  the  market 
maker.  The  Commission  has  considered 
such  arrangements  in  the  past,  ^  and 
has  not  found  them  to  be  violative  of  the 
investor  protection  goals  of  the  statute. 
For  firms  executing  high  volumes  of 
trades  pursuant  to  such  arrangements, 
mandatory  decrementing  pursuant  to 
such  activity  would  require  the  market 


maker  to  repeatedly  update  its  quote  in 
response  to  orders  executed  at  its  quote. 
The  Commission  does  not  believe  this 
outcome  is  compelled  by  the  statute.  In 
any  event,  the  NASD's  current  propjosal 
does  not  include  an  optional 
decrementing  provision  for  preferenced 
order  flow,  and  thus  this  issue  is  not 
currently  before  the  Commission. 

2.  Split  Order  Execution 

a.  Comments. Order  entry  firms  and 
SOES  traders  argued  against  allowing 
SOES  executions  at  spht  prices.  These 
commenters  stated  that  order  entry 
firms  and  their  customers  would 
experience  added  expense  and  delav 
because  their  orders  could  be  subject  to 
multiple  executions  against  multiple 
parties.  *^  Several  commenters  stated 
that  a  SOES  order  of  1000  shares  could 
be  split  up  into  as  many  as  10  trades  and 
executed  against  10  separate  market 
makers  at  a  price  inferior  to  the  best 
displayed  quote  at  the  time  the  order 
was  sent.  **  Several  commenters  also 
objected  to  the  elimination  of  "all  or 
none"  orders  from  SOES.  ^ 

b.  Commission  analysis.  The 
Commission  is  approving  the  proposed 
amendment  because  it  is  a  necessary 
adjunct  to  eliminating  required  quote 
sizes  for  market  makers,  and  allowing 
display  of  customer  limit  orders  of  less 
than  the  SOES  order  size.  As  discussed 
previously,  the  Commission  does  not 
believe  that  in  a  market  displaying  limit 
orders  the  Act  compels  a  market  maker 
to  trade  at  a  size  greater  than  the 
minimum  trading  unit,  thus  assiuning 
greater  risk  than  it  would  otherwise. 


^  See  supra  note  3. 

*-'  The  Commission  notes  that  the  .NASD  has 
proposed  substantia]  revisions  to  small  order 
execution  in  its  NAqcess  proposal. 

"See  Securities  Exchange  Act  Release  No.  29810 
(October  10,  1991),  56  FR  52098  (October  17,  1991) 
(order  approving  SR-NASD-91-18  and  SR-NASD- 
91-26.  amendments  to  SOES). 


"^Letter  from  Kelly  Jordan,  to  Jonathan  G.  Katz. 
Secretary.  SEC,  dated  December  18.  1996  C'K. 
Jordan  Letter");  letter  from  Michael  P.  Doyle,  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated  December 
18,  1996  ("Doyle  Letter"), 'letter  from  Brian  Schartz. 
to  Jonathan  G.  Katz.  Secretary.  SEC.  undated 
("Schartz  Letter"):  letter  from  Drew  Sohn,  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated  December 

17.  1996  ("Sohn  Letter"):  Bhattacharya  Letter.  All- 
Tech  Letter  (11/22/96):  letter  from  Paul  Nadan,  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated  December 

18.  1996  ("P.  Nadan  Letter"):  letter  from  Steve 
Dworkin.  to  Jonathan  G.  Katz,  Secretary.  SEC, 
undated  ("Dworkin  Letter"):  Petrov  Letter.  W. 
Jordan  Letter;  letter  fat)m  Nicola  Victory,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  December 
16.  1996  ("Victory  Letter"):  letter  from  Cornel 
Catrina,  to  Jonathan  G.  Katz,  Secretary.  SEC.  dated 
December  16,  1996  ("Catrina  Letter")' 

"Whitcomb  Letter  (11/21/96);  Simaan  Letter 
»*  Letter  from  Ed  Chui,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  December  19,  1996  ("Chui 
Letter");  letter  from  Tracy  Clarke,  to  Jonathan  G 
Katz,  Secretary,  SEC,  undated  ("Clarke  Letter"): 
letter  from  Robert  Beers  and  Stephen  Wilk,  to 
Jonathan  G.  Katz,  Secretary.  SEC,  dated  December 
26.  1996  ("Beers  &  Wilk  Letter");  letter  from 
Michael  T.  Studer,  President.  Castle  Securities 
Corp..  to  Secretary,  SEC,  dated  December  24,  1996 
("Castle  Letter");  letter  from  Russell  A.  Grigsby. 
President,  Cornerstone  Securities  Corporation,  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated  December 
20,  1996  ("Cornerstone  Letter");  FTvlB  Letter. 


Although  split   irder  executions  can 
result  in  some  .vhat  greater  execution 
costs  for  an  order  entry  firm,  these  split 
executions  accurately  reflect  trading 
interest  in  the  market  at  that  lime.  In 
addition,  the  amendment  is  necessary  to 
ensure  the  smooth  fimrtioning  of  SOES 
in  an  environment  where  market  makers 
must  regularly  update  their  quotes  to 
reflect  customer  limit  orders  and  assess 
their  own  desire  to  assume  market  risk. 
Finally,  if  a  customer  wants  to  assure 
that  it  does  not  receive  split  executions, 
it  may  enter  orders  at  the  size  of  the  best 
displayed  quotes,  or  request  that  its 
order  not  be  executed  through  SOES. 
The  NASD  has  proposed  to  prohibit 
entr\'  of  all-or-none  orders  in  SOES 
because  it  beheves  that  most  users  of 
all-or-none  market  orders  do  not  expect 
execution  of  all-or-none  orders  at 
multiple  prices.  The  amendment  to  the 
SOES  system  to  allow  spUt  executions, 
combined  with  the  proposed 
elimination  of  minimum  quote  size, 
could  result  in  SOES  orders  being 
executed  at  more  than  one  price.  In 
addition,  revising  the  SOES  system  to 
provide  all-or-none  executions  in  the 
context  of  the  modified  SOES  system 
would  require  substantial  Nasdaq 
resources.  The  Commission  beheves 
that  the  NASD's  decision  to  not  provide 
for  all-or-none  orders  in  the  revised 
SOES  system  reduces  the  possibihty  of 
investor  confusion  regarding  the 
execution  prices  that  could  result  emd. 
thus,  is  consistent  with  the  directive  in 
Section  15A(b)(6)  that  the  NASD's  rules 
be  designed  to  facihtate  the 
maintenance  of  fair  and  orderly  markets. 

3.  Prohibition  Against  the  Entr>-  of  Non- 
Marketable  Limit  Orders  into  SOES 

a.  Comments. Several  market  makers 
expressed  support  for  prohibiting  entrv 
of  non-marketable  limit  orders  into 
SOES  while  spveral  order  entry  firms 
and  a  SOES  trader  argued  against  it. 
These  latter  commenters  generally 
argued  that  the  NASD  should  not 
prohibit  the  entry  of  non-marketable 
limit  orders  into  SOES  and  therefore 
should  not  eliminate  the  SOES  limit 
order  file.  *•  One  commenter  said  that 
the  concept  is  not  adequately 
described.*' 

b.  Commission  analysis.  The 
Commission  beUeves  the  prohibition  is 
consistent  with  the  Act  because,  as 
noted  by  the  NASD,  limit  orders  held  in 


*'  Letter  from  Warren  E.  Spehar  and  Michael  J. 
Schunk.  Managmg  Partners.  First  Westchester 
Securities,  to  Jonathan  G.  Katz.  Secrelarv,  SEC. 
dated  December  18,  1996  ("First  Westchester 
Letter"),  letter  from  Seth  Hurwiiz.  to  Jonathan  G. 
Katz.  Secretarv.  SEC.  dated  December  18.  1996 
( "Hurwitz  Letter);  FNB  Letter. 

"Grossman  Letter. 
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the  SOES  Hmit  order  file  are  not 
displayed  in  the  public  quote,  thus 
maidng  the  file  inconsistent  with  the 
Limit  Order  Display  Rule.  Further, 
because  of  its  inherent  limitations,  the 
limit  order  file  also  was  infrequently 
used,  undermining  its  potential 
usefulness.  Thus,  the  Commission 
agrees  that  it  is  appropriate  to  eliminate 
the  file  to  assure  compliance  with  the 
Order  Handling  Rules  •^- 

4  Modifications  to  the  SOES  Automated 
Quotation  Update  Feature 

a.  Comments.  Several  market  makers 
supported  the  proposal  to  allow  auto- 
refreshing  of  the  market  maker's  quote.'-' 
One  market  maker  commented  that 
automation  facilitates  the  efficient 
operation  of  the  multiple  market  making 
system  and  fosters  efficiency  and 
liquidity.  Without  this  modification, 
according  to  this  commenter.  market 
making  would  become  prohibitively 
expensive  for  many  firms.'*  Another 
market  maker  argued  that  if  a  market 
maker  could  have  one  side  of  its  quote 
refreshed  at  an  inferior  price  without 
also  adjusting  the  other  side  of  its  quote, 
then  the  NASD  also  should  modify  Rule 
4613(d).  the  NASD  excess  spread 
parameters  rule.''  Several  commenters 
were  concerned  about  the  NASD's 
proposal  to  refresh  market  maker  quotes 
for  100  shares  instead  of  tier  size.** 

b.  Commission  analysis.  The 
Commission  is  approving  the 
modification  because  it  believes  an 
automatic  quote  update  feature,  which 
is  currently  available  in  SOES.  is 
consistent  with  the  Act.  As  originallv 
proposed,  the  auto-refresh  capability 
will  update  the  quote  for  only  the 
required  minimum  quote  size.  In  the 
NASD's  amendment  establishing  the 
pilot,  however,  for  programming  reasons 
the  NASD  proposed  to  auto-refresh  the 
quotation  up  to  the  SOES  order  size  for 
all  securities,  including  the  50  pilot 
stocks.  The  market  maker  would  be 


•'The  Commission  notes  that  the  .N.\SD's 
NAqcess  proposal,  which  would  create  a  publicly 
displayed  lunit  order  book,  is  still  under 
consideration.  See  Securities  Exchange  .\ct  Release 
No.  37302  dune  11,  19961.  61  FR  31574  (June  20, 
19961. 

"  DST.\  Letter;  Edward  lones  Letter:  Herzog, 
Heine,  Geduld  Letter 

"Edward  [ones  Letter 

"  Morgan  Stanley  Letter. 

••Castle  Letter;  Gleeson  Letter:  letter  from  Wayne 
Hong,  to  lonalhan  G.  Katz.  Secretary.  SEC.  dated 
December  20,  1996  ("Hong  Letter"),  letter  from 
lames  B.  Carpenter,  to  |onathan  G  Katz,  Secretary, 
SEC.  undated  ("Carpenter  Letter ']:  letter  from  Tai 
Truong.  to  lonathan  G.  Katz.  Secretary.  SEC.  dated 
December  15.  1996  ("Truong  Letter");  letter  from 
Daniel  Balb«r,  to  Jonathan  G.  Katz.  SecreUry,  SEC, 
undated  ("Balber  Letter");  letter  from  John 
Cassimatis,  to  Jonathan  G.  Katz.  Secretary.  SEC, 
dated  [Jecember  16,  1996  ( "Cassimalis  Letter"). 


allowed  to  reduce  the  size  in  these  50 
pilot  stocks  if  it  wished  to  quote  at  a 
smaller  size.  The  Commission  believes 
that  auto-refresh  will  be  a  helpful  tool 
for  market  making  in  this  new 
environment,  and  is  consistent  with  the 
Act. 

5.  Allowing  SOES  Market  Makers  to 
Enter  Agency  Orders  into  SOES 

a.  Comments.  Several  market  makers 
expressed  support  for  the  proposal  to 
allow  SOES  market  makers  to  enter 
customer  orders  into  SOES.'^  The  SIA 
and  several  market  makers  argued  that 
market  makers  should  be  allowed  to 
enter  riskless  principal  orders  into 
SOES  as  well  as  agency  orders,  as  these 
orders  are  the  economic  equivalent  of 
agency  orders. "»*  Several  market  makers 
argued  that  market  makers  should  also 
be  permitted  to  enter  proprietar\'  orders 
into  SOES.'' 

Several  SOES  traders  opposed  the 
proposal.'*'  One  SOES  trader  suggested 
that  verification  procedures  were 
needed  to  assure  that  orders  entered  by 
market  makers  were  legitimate  agency 
orders. '°' 

b.  Commission  analysis.  In  the 
Adopting  Release  for  the  Order 
Handling  Rules,  the  Commission 
suggested  that  the  NASD  consider 
revising  SOES  to  allow  market  makers 
to  enter  customer  orders  into  SOES  in 
particular  to  execute  against  displayed 
customer  limit  orders  '"-^  The 
Commission  was  concerned  that  firms 
operating  internal  automated  execution 
systems  could  execute  substantial 
customer  orders  based  on  individual 
limit  orders  establishing  a  best  bid  or 
offer  price.  The  Commission  suggested 
that  while  under  best  execution 
principles  the  firm  would  be  expected 
to  match  the  displayed  quote  up  to  its 
size,  the  firm  should  be  provided  a 
mechanism  to  instead  execute  the 
customer  limit  order  directly  against  the 
superior  displayed  quote.  The  NASD 
proposal  is  consistent  with  this 


'•  See  e.g..  Herzog,  Heine,  Geduld  Letter;  Edward 
lones  Letter. 

•^  SL^  Letter;  letter  from  Peter  C.  Cohan, 
Managing  Director,  Pershing  to  Jonathan  G.  Katz, 
Secretary.  SEC.  dated  lanuary  2,  1997  ("Pershing 
Letter"!;  Mayer  k  Schweitzer  Letter. 

"Letter  from  Dan  B.  Franks,  Senior  Vice 
President,  Equity  Trading,  Scott  &  Stringfellow. 
Lnc,  to  lonathan  G  Katz,  Secretary,  SEC.  dated 
December  23,  1996  ("Scott  &  Stringfellow  Letter"); 
letter  from  Leslie  Seff.  Fidelity  Capital  Markets,  to 
lonathan  G.  Katz,  dated  December  23, 1996 
("Fidelity  Capital  Letter"). 

""Gleeson  Letter;  letter  from  Stephen  Kovacs.  to 
lonathan  G.  Katz,  Secretary,  SEC.  dated  December 
20,  1996  ("Kovacs  Letter ');  Grossman  Letter. 

'"'  Letter  from  Hendrickson,  to  Jonathan  G.  Katz. 
Secretary.  SEC,  dated  December  18,  1996 
("Hendrickson  Letter"). 

""  Adopting  Release,  supra  note  . 


suggestion.  The  NASD  has  not 
permitted  market  makers  to  enter  orders 
into  SOES  for  their  own  account, 
because  to  date  the  NASD  has 
concluded  that  automated  execution  by 
one  market  maker  against  another 
would  expose  market  makers  to 
excessive  risk  and  thus  would 
discourage  market  making.  Therefore, 
the  proposal  is  limited  to  market  maker 
riskless  principal  orders  reflecting 
agency  orders  held  by  the  market  maker. 
The  NASD  intends  to  monitor  for 
compliance  with  this  condition  as  part 
of  its  regular  examination  program  for 
market  makers. 

The  Commission  believes  it  is 
consistent  with  the  Act  to  eliminate 
differentiating  between  agency  orders 
entered  in  SOES  by  market  makers  or 
order  entry  forms.  Accordingly,  the 
Commission  is  approving  the 
amendment.  Furthermore,  the 
Commission  notes  that  riskless 
principal  orders  entered  by  market 
makers  on  behalf  of  customer  orders 
will  be  accorded  like  treatment  under 
the  rule.  The  Commission  agrees  with 
the  NASD  that  the  amendment  will  help 
to  ensure  that  all  customer  orders 
receive  the  benefit  of  interaction  with 
other  interest  in  the  market  and 
enhanced  price  improvement 
opportunities. 

6.  Processing  of  Marketable  Limit 
Orders 

a.  Comments.  Only  one  commenter 
addressed  the  issue  of  eliminating  the 
priority  accorded  marketable  limit 
orders  over  market  orders  in  SOES, 
expressing  support  for  the  proposal. '°3 

D.  Commission  analysis  "The 
Commission  believes  the  amendment  is 
consistent  with  the  Act,  and  therefore 
approves  this  modification.  This 
amendment  will  eliminate  an 
unwarranted  advantage  to  investors 
placing  marketable  limit  orders  over 
those  placing  market  orders.  This  result 
recognizes  the  functional  equivalency  of 
these  two  types  of  orders. 

7.  Market  Maker  Withdrawal  from 
Nasdaq  SmallCap  Market  Securities 

a.  Comments.  Only  one  commenter 
addressed  this  issue:  this  market  maker 
believed  the  provision  should  be 
modified  such  that  a  market  maker 
would  be  deemed  to  have  voluntarily 
withdrawn  from  the  market  if  its  quote 
remained  at  zero  at  the  opening  of  the 
following  trading  day.'°* 

b.  Commission  analysis.  The 
Commission  believes  this  amendment  is 
consistent  with  the  Act,  and  therefore 


""Herzog,  Heine.  Geduld  Letter. 
'"* Herzog,  Heine,  Geduld  Letter. 


UMI 


Federal  Register  /  Vol.  62,  No.  11  /  Thursday,  January  16.  1997  /  Notices 


2429 


approves  this  modification.  The 
Commission  does  not  believe  that 
requiring  a  market  maker  to  reenter  a 
quote  in  a  SmallCap  security  by  the 
close  of  trading  for  the  day  presents  a 
significant  hardship  to  market  makers  in 
a  security.  Furthermore,  establishing  an 
outer  time  frame  by  which  a  market 
maker  must  reenter  its  quote  makes  it 
clear  to  the  market  which  market 
makers  in  a  security  are  willing  to 
continue  market  making  in  the  security. 

C.  Implementing  the  SelectNet  Linkage 

As  noted  above,  the  NASD  proposed 
to  change  certain  rules  and  aspects  of 
the  SOES  and  SelectNet  systems  to 
implement  the  SelectNet  Linkage, 
which  is  intended  to  facihtate  the 
operation  of  the  ECN  Display 
Alternative  based  on  existing  Nasdaq 
system  platforms,  SOES  and  SelectNet. 
The  nature  of  this  Unkage  was 
constrained  by  the  needs  of  the  ECNs 
and  the  limitations  on  the  Nasdaq 
computer  systems  discussed  previously. 

1.  Display  of  ECN  Prices 

a.  Comments.  Several  market  makers 
and  the  SLA  supported  the  proposal  for 
the  display  of  ECN  prices  and 
characterized  it  as  a  "reasonable  interim 
approach."  'os  Those  favoring  the 
proposal  praised  the  consolidated 
market  maker/ECN  quote  as  increasing 
market  transparency. 

Comments  criticizing  the  proposal 
were  submitted  by  Instinet,  individual 
investors,  academics,  order  entry  firms 
and  SOES  traders.  The  majority  of 
critical  comments  concerned  the 
rounding  indicator.  Many  commenters 
objected  to  the  determination  of  the 
NASD  not  to  disseminate  the  actual 
prices  displayed  by  ECNs  if  those  prices 
are  in  increments  finer  than  the  NASD's 
minimum  quotation  increments.'* 
Some  commenters  argued  that  the 
failure  to  display  the  actual  price  or  an 
indicator  that  a  price  was  rounded 
would  make  it  impossible  for  brokers  to 
find  the  best  price  for  retail 
customers,  'o^  These  commenters 
requested  either  that  rounding  not  be 
approved  without  the  indicator,  or 
encouraged  the  NASD  and  Nasdaq  to 
implement  the  rounding  indicator  as 
soon  as  possible,  and  move  to  finer 
increments  or  decimal  pricing  as  soon 


'"»Her20g,  Heine.  G«duid  Letter:  Mayer  & 
Schweitzer  Letter:  SL\  Letter;  Pershing  Letter. 

"*A.I.  Michaels  Letter:  All-Tech  (12/23/961; 
Grossman  Letter  Hope  Letter;  I.Q.  Letter;  Hurwit2 
Letter:  Simaan  Letter:  Whitcomb  Letter  (11/21/96). 

'"^MI-Tech  Letter  (12/23/96).  Whitcomb  Letter 
(11/21/96);  Simaan  Letter;  letter  from  Seth  Modlin, 
to  Jonathan  G.  Katz.  Secretar>'.  SEC.  dated 
December  19.  1996  ("Modlin  Letter"). 


as  feasible.  108  One  commenter,  noting 
that  ECNs  with  rounded  prices  will  not 
have  display  priority  over  market 
makers  at  an  inferior,  displayed  price, 
but  instead  will  be  treated  as  if  their 
rounded  price  were  their  actual  price 
and  entered  according  to  time  priority, 
questioned  whether  any  technological 
reason  existed  for  this  approach.  ">*  One 
order  entry  firm  suggested  that  rounding 
without  an  indicator  permits  an  ECN  to 
"hide  its  market"  which  is  inconsistent 
with  the  Order  Handling  Rules.'  lo  This 
firm  also  suggested  that  once  the 
rounding  indicator  is  available,  market 
makers  should  be  allowed  to  quote  with 
the  indicator.  Finally,  several  order 
entry  firms  suggested  that  rounding 
permits  the  market  maker  to  trade  at  the 
superior  price  with  the  ECN,  give  its 
customer  a  fill  at  the  posted  quote,  and 
keep  the  "hidden"  fraction. ' ' ' 

b.  Commission  analysis.  While 
recognizing  and  sharing  concern  about 
the  lack  of  a  rounding  indicator,  the 
Commission  believes  that  this 
amendment  represents  a  significant  step 
forward  in  the  public  display  of  prices 
entered  into  ECNs.  For  the  fi'rst  time,  a 
consoUdated  montage  displaying  both 
quotes  of  market  makers  and  ECN  prices 
will  enable  investors  and  market 
professionals  alike  to  view  in  one  place 
all  the  trading  interest  in  a  particular 
security  in  the  market,  hi  addition  to 
providing  improved  transparency,  the 
proposed  Nasdaq  linkage  will  enable 
investors  to  access  prices  that 
previously  were  available  only  to 
subscribers  to  an  ECN.  Thus,  investors 
will  have  access  to  better  prices  and  the 
goal  of  best  execution  for  all  customers 
will  be  advanced. 

The  Commission  has  determined  the 
NASD's  proposal  to  develop  the 
SelectNet  linkage  is  consistent  with  Act 
and,  thus,  is  approving  the  proposal. 
The  Commission  beheves  the  SelectNet 
linkage  furthers  the  Section  11 A 
objective  of  achieving  more  efficient  and 
effective  market  operations,  fair 
competition  among  brokers  and  dealers, 
and  the  economically  efficient 
execution  of  investor  orders  in  the  best 
market.  Specifically,  the  development  of 
the  SelectNet  hnkage  will  facilitate  the 
display  of  customer  limit  orders, 
thereby  advancing  the  national  market 
system  goal  of  the  pubhc  availabihty  of 
quotation  information,  as  well  as  fair 
competition,  market  efficiency,  and  best 
execution.  The  enhanced  transparency 


"*  AJ.  Michaels  Letter;  All-Tech  Letter  (12/23/ 
96);  Simaan  Letter;  Whitcomb  Letter  (11/21/96).  See 
also  Hope  Letter;  LQ.  Letter:  Hurwit?  Letter 

""Whitcomb  Letter  (12/10/96)-  See  also  Instinet 
Letter. 

'  '"All-Tech  Letter  (12'23/96) 

'"A.I.  Michaels  Letter;  First  Westchester  Letter. 


of  these  orders  also  increases  the 
likelihood  that  limit  orders  will  be 
executed  because  contra-side  market 
participants  will  have  a  more  accurate 
picture  of  trading  interest  in  a  given 
security. 

In  adopting  the  Order  Handhng  Rules, 
the  Commission  recognized  that  ECNs 
may  display  orders  in  increments 
smaller  than  the  minimum  quotation 
increments  used  in  the  pubUc  trading 
markets.  The  Order  Handling  Rules 
sought  to  publicize  the  ECN  prices  in 
the  existing  pubUc  quotation  systems, 
but  in  doing  so  did  not  require  the  SROs 
to  aher  their  existing  trading  increment. 
Rather,  the  Commission  allowed  market 
makers'  and  specialists'  quotes  in  ECNs 
at  finer  increments  to  be  displayed  in 
the  SROs  markets  at  prices  rounded  to 
the  SROs'  quotation  increment,  with  a 
rounding  indicate  :."^  The  NASD  and 
other  SROs  have  indicated  that,  as  a 
technical  matter,  display  of  a  rounding 
indicator  is  not  possible  by  the 
implementation  date  of  the  rules. 

Many  commenters  stated  that  the  lack 
of  a  rounding  indicator  will  make  it 
difficult  to  determine  if  an  improved 
price  is  available  from  an  ECN.  The 
NASD  and  Nasdaq  have  acknowledged 
this  difficulty  and  have  committed  to 
resolving  this  problem  by  implementing 
a  rounding  indicator  as  soon  as  possible 
The  Commission  beheves  the  NASD  and 
Nasdaq  are  acting  in  good  faith  and  have 
granted  the  SROs  no-action  relief 
concerning  the  lack  of  a  rounding 
indicator  until  July  31.  1997."'  The 
Commission  beheves  that  there  is  much 
to  be  gained  by  ;^  jing  forward  with  the 
SelectNet  linkage  without  the  indicator, 
pending  Nasdaq's  development  of  an 
appropriate  format  for  such  a  notation. 
The  Commission  notes  that,  consistent 
with  the  Order  Handhng  Rules,  when  an 
order  is  sent  through  SelectNet  to  an 
ECN  and  a  market  maker  or  speciahst 
has  entered  an  order  at  a  better  price, 
which  is  rounded  for  display  in  Nasdaq, 
the  order  sent  through  SelectNet  will 
receive  the  better  price  available  in  the 
ECN.  Moreover,  broker-dealers  will  be 
able  to  enter  orders  through  the 
SelectNet  linkage  priced  at  finer 
increments  than  the  rounded  quotes. 
Broker-dealers  and  their  customer  can 
use  such  orders  to  define  the  prices  at 
which  they  are  wilhng  to  trade. 

2.  Access  to  ECN  Prices 

a  Comments 

Some  commenters  criticized  the  lack 
of  an  electronic  linkage  between  the 
ECNs  and  SOES.  and  argued  that  it 
should  be  possible  for  SOES  orders  to  be 


"^  AGopt;ng  Release   supra  note  . 
'"See  supra  note 
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electronically  routed  to  an  ECN."-* 
Several  commenters  noted  that  the  lack 
of  the  linkage  could  eliminate  the 
market  maker's  risk  of  exposure  to 
executions  at  the  ECN  price. ' '  ^ 
Furthermore,  commenters  argued  that 
without  automated  execution  through 
the  hnkage,  ECNs  would  be  able  to  favor 
their  own  customers  in  executions. '  '* 
Other  commenters  expressed  concern 
that  because  a  SOES/SelectNet  linkage 
was  not  required,  the  execution  of  small 
orders  entered  into  SOES,  but  rejected 
on  the  basis  of  a  superior  ECN  quote, 
will  be  delayed  while  they  are  manually 
rerouted  to  SelectNet.  "'In  contrast, 
Instinet  argued  that  the  proposal's 
requirement  that  ECNs  automate 
SelectNet  response  functions  is  costly 
and  excessively  burdensome.  Instinet 
further  maintained  that  ECNs  should  be 
given  flexibility  to  evaluate  the  credit 
worthiness  of  non-ECN  subscribers. 

b.  Commission  analysis  As  discussed 
above,  some  commenters  criticized  the 
lack  of  an  automated  execution  between 
SOES  and  the  ECNs.  The  Commission, 
in  the  Adopting  Release,  stated  that 
ECNs  must  provide  broker-dealers  who 
use  SOES  with  equivalent  automated 
access  to  the  best  priced  market  maker 
orders  in  the  ECN  for  NNM  and 
SmallCap  securities."*  This  could  be 
accomplished  either  through  an 
electronic  linkage  to  SOES  or  by  other 
means  agreed  upon  with  the  NASD."' 
The  Commission  recognizes  that  the 
SelectNet  Linkage  does  not  include  an 
electronic  hnkage  to  SOES.  The 
SelectNet  linkage  was  developed  to 
accommodate  the  ECNs,  at  least  on  an 
interim  basis,  to  receive  an  order  rather 
than  an  automated  execution  such  as 
provided  by  SOES.  The  ECNs  by 
definition  provide  automated 
executions  of  orders  internally  Linking 
to  an  external  automated  execution 
system  would  create  the  risk  of  two 
simultaneous  executions  against  the 
same  order,  thereby  forcing  the  ECN 
operator  to  trade  as  principal  without  an 
order  on  the  other  side.  Because  the 
Commission  expressed  strong  support 
for  an  effective  ECN  display  alternative 
as  an  element  of  the  Order  Handling 
Rules, '2*'  the  NASD  determined  to  create 
the  SelectNet  linkage  as  an  interim 


"'Morgan  Stanley  l-etter:  Instinet  Letter: 
Exchange  House  Letter;  Grossman  Letter;  Lu  l-etter. 

' "  See  e.g.,  Grossman  Letter;  Hurwitz  Letter 

"*See  eg..  Cornerstone  Letter;  All-Tech  Letter 
(12/23/96). 

'"AllTech  Letter  111/22/961;  Pompeo  Letter; 
Beers  *  Wilk  Letter;  Edward  Jones  Letter. 

"".\dopting  Release,  supra  note    The 
Commission  also  discussed  the  provision  of 
telephonic  access  to  ECN  prices. 

"■'Id 

'^Adopting  Release,  supra  note  . 


measure  to  implement  the  ECN  display 
alternative  by  the  implementation  date 
of  the  rules.  Because  of  the  age  and 
inflexibility  of  the  SOES  and  SelectNet 
systems,  the  NASD  was  unable  to  link 
its  SOES  system  to  the  SelectNet  system 
by  the  effective  date  of  the  rules,  in 
order  to  allow  SOES  orders  to  be  routed 
to  the  ECN  via  SelectNet  when  the  ECN 
displayed  a  superior  price.  The  NASD 
has  indicated  that  the  existing  linkage  is 
in  its  view  an  interim  measure,  and  that 
it  intends  to  link  these  functions  in  the 
future  The  NASD  also  intends  to 
include  in  its  proposed  ECN  addendum 
to  the  Nasdaq  Workstation  subscriber 
agreement  requirements  that  the  ECN 
respond  promptly  to  a  SelectNet  linkage 
order 

In  response  to  Instinet's  comment 
opposing  the  requirement  of  automated 
responses  from  ECNs,  the  Commission 
believes  that  this  requirement  is 
necessary  to  assure  the  smooth 
functioning  of  the  SelectNet  linkage. 
The  Commission  believes  that,  because 
the  SelertNet  linkage  does  not  provide 
automated  executions,  any  significant 
delay  in  response  to  a  SelectNet  order 
from  the  ECN  will  unreasonably  prolong 
execution  time  for  the  customer. 
However,  the  Commission  believes  that 
the  NASD  requirements  for  ECNs  will 
result  in  execution  response  times  of  a 
matter  of  seconds,  so  that  use  of  the 
linkage  will  be  virtually  immediate. 

The  Commission  takes  very  seriously 
the  concern  expressed  that  ECNs  could 
potentially  favor  their  own  customers. 
The  Commission  is  satisfied,  however, 
that  adequate  safeguards  are  in  place  to 
prevent  ECNs  from  discriminating 
between  customers  in  a  manner 
inconsistent  with  the  Order  Handling 
Rules.  First.  ECNs  will  be  required  to 
execute  an  ECN  addendum  to  the 
Nasdaq  Workstation  subscriber 
agreement  providing  that  they  caiuiot 
prefer  their  own  customers  in 
executions  or  discriminate  against 
linkage  orders.  Second,  the  subscriber 
agreement  requires  prompt  responses  »o 
linkage  orders.  Finally,  the  Quote  Rule 
only  excepts  a  broker-dealer  from 
honoring  its  quote  if  it  is  effecting  a 
transaction  or  is  in  the  process  of 
updating  its  quote.  If  an  ECN  cannot 
demonstrate  that  one  of  these 
exceptions  applies,  it  will  be  liable  for 
a  violation  of  its  Quote  Rule  obligations 
as  well  as  the  NASD  ECN  subscriber 
agreement. 

In  response  to  Instinet's  concern 
about  the  need  for  time  to  examine  the 
credit  worthiness  of  customers,  the 
Commission  notes  that  a  key  condition 
of  performing  as  a  display  alternative 
under  the  Order  Handling  Rules  is  that 
the  ECN  provide  access  to  its  prices  to 


broker-dealers  equivalent  to  that 
provided  by  market  makers  and 
specialists.  Market  makers  and 
specialists  must  be  firm  at  their  quotes 
for  orders  from  at  a  minimum  all 
brokers  and  dealers.  The  ECN  must 
satisfy  the  same  standard.  The 
Commission  staff  has  interpreted  the 
Quote  Rule  to  allow  a  narrow  exception 
so  that  the  market  maker  may  take  into 
account  the  substantial  likelihood  that  a 
counterparty  may  not  perform  in 
determining  whether  to  trade  with  the 
counterparty  at  its  quote. '2'  The 
SelectNet  linkage  and  the  NASD  ECN 
addendum  would  not  preclude  an  ECN 
from  declining  an  order  from  a 
counterparty  if  it  had  a  substantial  basis 
for  believing  the  counterparty  would  not 
perform:  indeed,  an  ECN  could  program 
its  system  to  reject  linkage  orders  from 
particular  counterparties  if  the  ECN  can 
satisfy  this  narrow  exception  from  the 
Quote  Rule.  Rejection  of  linkage  orders 
for  generalized  credit  concerns  would 
not  constitute  providing  equivalent 
access  as  required  to  qualify  as  an  ECN 
display  alternative. 

3.  Implementation  of  the  ECN  Linkage 

a.  Comments.  Instinet  argued  that  the 
Workstation  Subscriber  Agreement 
required  by  the  rule  should  not  contain 
substantive  conditions  not  imposed  on 
other  users  Nasdaq  workstation  users. 
Instinet  also  objected  to  the 
characterization  of  the  linkage  by  the 
NASD  and  Nasdaq  as  "interim,"  and 
expressed  its  opposition  to  further 
modifications  that  may  make  the  linkage 
resemble  a  consolidated  limit  order  file. 
Instinet  requested  that  the  SEC  monitor 
negotiations  regarding  further 
modification  between  the  ECNs  and  the 
NASD. 

b.  Commission  analysis.  In  its 
November  interpretive  letter,  '^2  the 
Commission  staff  recognized  that  the 
SROs  should  have  the  ability  to 
establish  reasonable  conditions  on  ECNs 
linking  with  the  SRO  pursuant  to  the 
ECN  display  alternative.  The 
Commission  believes  that  the  NASD's 
Workstation  Subscriber  Agreement 
addendum  is  an  appropriate  vehicle  for 
establishing  reasonable  conditions  for 
ECNs  linking  with  Nasdaq.  Regarding 


"'  The  Commission  staff  interpreted  the  Quote 
Rule  as  permitting  a  market  maker  from  refraining 
from  trading  at  its  displayed  quote  if  it  had  a 
substantial  basis  for  believing  that  the  counterparty 
to  the  transaction  will  not  be  able  to  honor  the 
trade.  Letter  from  Richard  Lindsey.  Director. 
Division  of  Market  Regulation.  SEC.  to  Richard 
Grasso,  Chairman  and  CEO,  NYSE,  dated  November 
22.  1996.  p.  17. 

'-'  See  letter  from  Richard  R.  Lindsey.  Director. 
Division  of  Market  Regulation.  SEC,  to  Richard 
Grasso,  Chairman  and  CEO,  NYSE,  dated  November 
22.  1996. 
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Instinet's  concerns  about  the  NASD's 
further  modifications  to  the  interim 
approach,  the  Commission  believes  it  is 
premature  to  consider  the  nature  of 
potential  revisions  at  this  time.  The 
Commission  believes  that  it  is  important 
to  enhance  the  SelectNet  linkage  to 
connect  the  market  order  executions 
systems  with  the  ECN  hnkages; 
however,  the  design  of  these  future 
enhancements  has  not  been  determined 
and  is  not  before  the  Commission  in  the 
present  filing.  Any  future  changes 
would  be  filed  by  the  NASD  and  Nasdaq 
as  a  rule  filing  vnth  the  Commission  and 
pubUshed  for  comment.  The 
Commission  will  fully  consider  the 
issues  presented  by,  and  comments  on, 
such  a  filing  at  that  time.  The 
Commission  intends  to  monitor  future 
negotiations  between  the  ECNs  and  the 
NASD  regarding  the  design  of  this 
linkage. 

4.  Eliminating  SelectNet  Broadcast 
Feature 

a.  Comments.  Several  market  makers, 
the  STA  and  the  DSTA  favor  the 
elimination  of  the  SelectNet  broadcast 
feature.  '^-^  Several  commenters 
expressed  support  for  the  elimination  of 
the  counter-offer  function. '2< 

Many  commenters,  including 
academics,  order  entry  firms  and  SOES 
traders,  objected  to  eliminating  the 
SelectNet  broadcast  feature.  '^'  Several 
commenters  argued  that  eliminating  the 
SelectNet  broadcast  feature  effectively 
eliminated  the  abiUty  of  SelectNet  to 
function  as  an  electronic  stock 
market.  '26  These  commenters  argued 
that  the  proposal  turns  SelectNet  into 
"nothing  more  than  a  message  routing 
system."'  '^^ 

It  was  argued  that  eliminating  the 
SelectNet  broadcast  feature,  together 
with  eUminating  the  SOES  limit  order 
file,  meant  that  public  orders  could  be 


'2'A.G.  Edwards  Letter;  letters  from  Daryl 
Andersen  (Nasdaq  Equity  Trading),  Joseph  G. 
Geelan  [Vice  President.  Institutional  Trading).  Jeff 
Peterson  (Vice  President.  Senior  Trader).  Daniel  L. 
Henn  (Vice  President.  Nasdaq  Equity  Trading). 
Dede  Yurecko  (Vice  President.  Senior  Trader).  Art 
Kearney  (Executive  Vice  President,  Director  of 
Capital  Markets),  Beth  McCann  (Vice  President. 
Institutional  Trading),  John  G.  Kinnard  4  Co.,  to 
Secretary,  SEC,  dated  December  24,  1996  ("JCinnard 
Letters");  DSTA  Letter.  Edward  Jones  Letter;  Mayer 
&  Schweitzer  Letter;  STA  Letter  STAIC  Letter 
ST  ANY  Letter. 

'2<  Edward  Jones  Letter. 

>"  See  e.g..  All-Tech  Letter  (12/23/96);  Boran 
Letter;  Frame  Letter;  Grossman  Letter  letter  from 
Gerard  Hunter,  to  Jonathan  G.  Kat2,  Secretary.  SEC, 
dated  December  19,  1996  ("G.  Hunter  Letter"):  FNB 
Letter.  W.  Jordan;  Cornerstone  Letter. 

i»Whitcomb  Letter  (11/21/96);  Simaan  Letter. 

i^'Simaan  Letter,  Whitcomb  Letter  (11/21/96); 
letter  from  Jerry  Putnum,  Terra  Nova  Trading,  LLC, 
to  Jonathan  G.  Katz.  Secretary.  SEC.  dated 
December  9,  1996  ("Terra  Nova  Letter"). 


entered  into  the  market  only  if  a  market 
maker  or  ECN  chose  to  accept  that  order 
in  its  sole  discretion.  '28  Another  order 
entry  finn  echoed  this  comment  and 
stated  that  order  entr\'  firms  will  now 
have  no  means  of  displaying  orders 
between  the  spread.  '^9  Several  order 
entry  firms  stated  that  the  elimination  of 
the  broadcast  function  forces  order  entr\' 
firms  to  subscribe  to  an  ECN. '  ^ 
b.  Commission  analysis.  The 
Commission  is  not  taking  action  on  the 
SelectNet  broadcast  feature  at  this  time, 
pursuant  to  an  NASD  consent  to  an 
extension  of  time  for  consideration  of 
this  portion  of  its  proposal.  The  NASD 
said  that  a  major  basis  for  its  proposal 
to  eliminate  the  SelectNet  broadcast 
feature  was  concern  that  the  Nasdaq 
system  had  inadequate  capacity  to 
continue  all  current  functions  once  the 
Order  Handling  Rules  went  into  effect. 
The  NASD  indicated  that  the  SelectNet 
broadcast  feature  uses  substantial 
systems  capacity.  The  Commission 
intends  to  monitor  the  impact  on 
Nasdaq  systems  capacity  and  quote 
traffic  of  the  phase-in  of  the  Order 
Handling  Rules  before  reaching  a 
determination  regarding  elimination  of 
the  SelectNet  broadcast  feature. 

5.  Rejection  of  SOES  Orders  When  ECN 
or  UTP  Exchange  Is  at  the  Inside  Quote 

a.  Comments.  Market  makers 
generally  were  in  favor  of  the  proposal 
to  reject  SOES  orders  when  no  Nasdaq 
market  maker  was  quoting  at  the  inside 
quote.  They  believe  it  is  appropriate  for 
the  order  to  be  returned  to  the  entering 
firm  when  an  exchange  or  ECN  is 
driving  the  inside.  Order  entry  firms 
and  SOES  traders  generally  opposed  the 
proposal.  One  order  entry  firm  argued 
that  it  would  be  possible  for  an  order  to 
be  sent  to  an  ECN  through  the  SelectNet 
Linkage,  rejected  by  the  ECN.  returned 
to  the  broker  who  then  enters  the  order 
into  SOES.  which  then  rejects  the  order 
because  in  the  interim,  an  ECN 
established  a  better  price. '^i  Another 
stated  that  the  proposal  would  render 
SOES  unusable  for  most  large  issues  for 
many  periods  if  market  makers  use  the 
display  alternative.  "^  Several 


'"See  e.g.  First  Westchester  Letter:  Cornerstone 
Letter. 

'"Cornerstone  Letter. 

""First  Westchester  Letter;  Grossman  Letter 

'^'.Ml-Tech  Letter  (11/22/96).  See  o /so  Beers  & 
Wilk  Letter;  letter  fro.m  Geoffrey  Dubey.  to  Jonathan 
G.  Katz.  Secretary,  SEC,  dated  December  20,  1996 
("Dubey  Letter");  Edward  Jones  Letter.  Lu  Letter: 
letter  from  Michael  McLoughlin,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  December  16.  1996 
("McLoughlin  Letter");  letter  from  Dario  Pompeo.  lo 
Jonathan  G  Katz.  Secretary,  SEC.  dated  December 
18.  1996  ("Pompeo  Letter")  (discussing  the  delay 
involved  with  this  aspect  of  the  proposal). 

"-Exchange  House  Letter. 


commenters  believed  this  aspect  of  the 
proposal  creates  a  risk  that  some  market 
makers  would  improjierly  use  ECNs  to 
avoid  being  subject  to  SOES 
executions.  "'  Another  order  entry  firm 
claimed  that  the  proposal  undermines 
competition  and  legitimizes  collusive 
behavior. '  ^  One  order  entry  firm  argued 
that  the  rule  change  moves  the  market 
from  an  environment  where  a  customer 
caimot  hope  to  obtain  best  execution  to 
an  environment  where  the  customer 
must  obtain  best  execution  or  no 
execution  at  all."'  This  coramenter 
stated  that  the  customer  preferring 
speed  and  certainty  of  execution  over 
price  improvement  is  disadvantaged. 

b.  Commission  analysis.  The 
Commission  is  approving  the 
amendment  to  effect  this  change  as 
consistent  with  the  Act  and  the  rules 
thereunder,  particularly  the  Order 
Handling  Rules.  As  discussed  below, 
the  NASD  was  unable  to  link  the  SOES 
system  with  the  SelectNet  linkage  by  the 
implementation  date  for  the  Order 
Handling  Rules.  Therefore,  when  an 
ECN  or  a  UTP  exchange  is  alone  at  the 
best  quote,  the  SOES  system  must  either 
reject  orders,  execute  them  against 
Nasdaq  market  makers  at  the  ECN  or 
UTP  exchange  quote,  or  execute  them  at 
the  Nasdaq  market  makers'  best  quote 
even  though  that  quote  is  inferior  to  the 
NBBO.  The  Commission  agrees  with  the 
NASD's  analysis  that  to  hold  the  market 
maker  to  a  SOES  execution  at  a  price 
that  is  being  driven  by  the  ECN  or 
exchange  would  be  competitively 
imfair,  and  to  execute  SOES  orders  at 
the  market  maker's  own  quote  would 
result  in  customer  executions  at  a  price 
that  is  inferior  to  the  NBBO.  generally 
violating  best  execution  duties  of 
broker-dealers  entering  the  orders. 

The  Commission  recognizes  that  the 
shutdown  of  SOES  when  better  ECN  or 
UTP  exchange  quotes  are  displayed  in 
the  NBBO  will  reduce  the  abiUty  to 
execute  customer  orders  immediately  on 
an  automated  basis.  At  the  same  time, 
it  will  contribute  to  competitive 
quotations  by  encoiu-aging  customer 
orders  to  be  routed  to  the  ECN  or  UTP 
exchange  displaying  the  best  quote. 
Market  makers  that  want  to  attract  SOES 
order  flow  in  these  securities  will  be 
encouraged  to  publish  a  Nasdaq  quote 
equal  to  or  better  than  that  displayed  bv 
the  ECN  or  UTP  exchange.  This 
competition  could  improve  market 
quotation  quality  and  produce  better 
prices  for  investors. 

The  proposed  amendment  is  intended 
to  address  a  problem  arising  from  the 


"'Cornerstone  Letter;  Morgan  Stanley  Letter. 
'**First  Westchester  Letter 

"'All-Tech  Letter  ill.  22.96). 
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lack  of  an  interconnectivity  between  the 
SOES  system  and  the  SelectiNet  linkage. 
As  discussed  previously,  the  NASD  was 
unable  to  complete  the  programming  for 
the  SelectNet  linkage  and  the  necessary 
changes  to  the  SOES  rules,  and  also  link 
the  separate  SelectNet  and  SOES 
systems,  both  of  which  are  aging  Legacy 
systems.  As  discussed  previously,  the 
NASD  has  indicated  that  it  plans  to 
develop  a  revised  system  that  will 
connect  its  market  order  execution 
system  with  its  linkage  to  ECNs.  When 
this  system  is  developed,  it  should  be 
possible  to  route  market  orders  directly 
to  the  best  market  maker  or  ECN  quote 
prevailing  at  that  time. 

In  the  meantime,  the  Commission 
beheves  that  order  entry  firms  should  be 
able  to  reprogram  their  systems  to  scan 
the  quote  line  and  direct  their  order 
either  into  SOES  or  the  SelectNet  link, 
depending  on  where  the  best  quote  is  at 
the  time  of  the  order's  entry.  In  this 
manner,  order  entry  firms  can  improve 
the  efficiency  of  order  routing  and 
reduce  the  number  of  rejections 
received  in  the  SOES  system.  The 
Commission  notes  that  many  SOES 
users  are  already  frequent  SelectNet 
users  for  orders  not  eligible  for  SOES. 

The  Commission  also  notes  that 
during  the  initial  stages  of 
implementation  of  the  Order  Handling 
Rules  when  the  rounding  indicator  is 
not  available.  SOES  orders  will  be 
rejected  only  when  ECN  prices  are  a  full 
quotation  increment  better  than  the  best 
bid  or  offer.  When  a  price  is  displayed 
in  an  ECN  at  a  superior  price  at  a 
smaller  increment,  such  as  20  1/16.  and 
rounded  to  a  price  reflecting  a  standard 
trading  increment,  such  as  20  1/8.  SOES 
executions  will  not  stop  if  the  best 
market  maker  quote  is  also  at  20  1/8. 
This  should  substantially  reduce  the 
number  of  SOES  rejections  resulting 
from  superior  ECN  prices,  because  ECN 
prices  often  are  superior  to  Nasdaq  by 
only  a  smaller  quotation  increment. 

The  Commission  acknowledges  that 
this  provision  creates  a  risk  that  market 
makers  could  enter  orders  into  ECNs  to 
avoid  being  subject  to  SOES  executions. 
The  Commission  preliminarily  believes 
that  such  activity  would  raise  concerns 
under  a  broker-dealer's  obligation  to 
observe  SRO  just  and  equitable 
principles  of  trade.  '**  The  Commission 
encourages  the  NASD  to  monitor  such 
activity  carefully  and  to  consider 
disciplinary  action  where  warranted. 

6.  Summary  and  Effect  on  SOES  Users 

A  number  of  commenters  argued  that 
the  NASD  was  using  the  proposed 
changes  as  a  whole  to  limit  the  ability 
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of  customers  of  order  entry  firms  to 
trade  efficiently  through  SOES.  In 
particular,  these  commenters  argue  that 
the  reduction  in  market  makers' 
minimum  quote  size  to  100  shares,  the 
potential  that  SOES  orders  would 
receive  split  executions,  the  inability  to 
enter  all-or-none  orders,  and  the 
inability  to  enter  SOES  orders  when  one 
or  more  ECNs  are  alone  at  the  inside 
quote  would  limit  their  ability  to 
execute  orders  rapidly  and  at  low  cost 
over  SOES. 

As  discussed  above,  the  Commission 
has  reviewed  each  of  these  proposed 
revisions  individually  and  has 
determined  each  of  them  to  be 
consistent  with  the  purposes  of  the  Act. 
Furthermore,  the  Commission  does  not 
believe  that  these  revisions,  taken 
together,  necessarily  adversely  affect  the 
abihty  of  customers  of  order  entry  firms 
to  trade  through  SOES.  As  noted  above, 
far  from  commenters'  predictions  of  a 
market  of  uniform  lOO-share  quotes,  the 
Commission  believes  that  the  display  of 
ECN  orders  and  customer  limit  orders  in 
the  market  should  increase  liquidity  and 
narrow  spreads  in  Nasdaq  securities.  In 
such  an  environment,  customers 
entering  orders  through  SOES  would  be 
expected  to  benefit  from  the  better 
prices  in  the  market.  To  the  extent  a 
SOES  order  would  be  subject  to 
multiple  executions,  any  improved 
prices  could  in  fact  offset  the  increased 
transactions  costs  attributable  to  split 
executions.  Finally,  as  discussed  above, 
the  Commission  believes  that  order 
entry  firms  should  be  able  to  program 
their  systems  to  reroute  SOES  orders 
through  SelectNet  when  SOES  is 
disabled  because  one  or  m  )re  ECNs  are 
alone  at  the  inside  price. 

Therefore,  while  it  is  true  that  the 
NASD's  proposed  revisions  will  require 
changes  in  how  orders  are  executed 
through  SOES.  the  Commission  does  not 
believe  that  the  revisions,  individually 
or  in  the  aggregate,  impose  unfair 
competitive  burdens  on  SOES  order 
entry  firms  or  their  customers,  nor  do 
they  unfairly  discriminate  against 
investors  who  actively  trade  on  the 
SOES  system  or  the  broker-dealers 
which  service  these  investors. 

After  considering  the  comments,  the 
Commission  believes  that  at  this  time 
the  NASD's  proposed  amendment  is 
necessary  to  promptly  effectuate  the 
Order  Handling  Rules  given  the 
abbreviated  time  frames  and  the 
limitations  on  the  NASD's  system.  The 
Commission  also  believes  that  the 
ultimate  benefits  of  the  availability  to 
the  customer  of  superior  quotes 
resulting  from  display  of  ECN  prices 
outweigh  the  inefficiencies  resulting 


from  rejections  of  SOES  orders  when 
ECNs  are  at  better  prices. 

7.  Locked  and  Crossed  Markets  Rule 
Amendments 

a.  Comments.  Several  market  makers, 
the  STA  and  the  STANY  commented  in 
favor  of  applying  the  locked  and  crossed 
markets  rule  to  market  makers  and  other 
NASD  members  entering  orders  into 
ECNs.  and  to  ECNs  that  are  displaying 
orders  in  Nasdaq  for  non-NASD 
members. '"  The  STANY  supports  the 
application  of  the  locked  and  crossed 
markets  rule  to  ECNs,  because  of  the 
market  confusion  and  inefficiency  that 
results  from  locked  and  crossed  quotes 
in  Nasdaq.  A  few  commenters  offered 
suggestions  to  modify  the  rule,  "* 
including  a  requirement  that  a  locking 
or  crossing  market  maker  should  be 
required  to  notify  the  NASD,  which 
notifies  the  potentially  locked  or 
crossed  market  maker,  before  entering 
the  quote.  "'  Another  market  maker 
supported  the  amendment  as  a  first  step, 
and  suggested  that  the  NASD  should 
have  authority  to  halt  trading  in  locked 
and  crossed  markets,  as  do  the 
exchanges.  '^^ 

Instinet  argued  that  an  ECN  does  not 
trade  as  principal  and  does  not  have  the 
ability  to  make  "reasonable  efforts"  to 
avoid  a  locked  or  crossed  market.  Two 
commenters  questioned  the  meaning  of 
the  exception  for  "extraordinary 
circumstances."  '^'  Another  order  entry 
firm  stated  that  the  rule  is  unclear.  '*2 

Amex  and  CBOE  argued  that  applying 
the  locked  and  crossed  markets  rule. 
Rule  4613(e),  to  ECNs,  would  inhibit  the 
ability  of  options  specialists  and  market 
makers  to  hedge  in  an  ECN.  Amex  stated 
that  it  is  impractical  to  require  an 
options  market  maker  to  first  "clear  the 
Street"  of  all  Nasdaq  market  maker 
quotes  that  it  might  cross  when  entering 
a  hedging  order  into  an  ECN.  It  argued 
that  the  effects  of  the  proposed 
application  of  the  locked  and  crossed 
markets  rule  to  ECNs  and  their  users 
during  volatile  markets  are  uncertain 
and  may  cause  a  disruption  in  the  ECN 
trading  of  Nasdaq  stocks  and  may 
further  disrupt  trading  in  their  options. 

b.  Commission  analysis.  The  NASD 
has  proposed  the  amendment  to  the 
locked  and  crossed  markets  rule  to 
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reduce  the  potential  for  a  very 
significant  and  disruptive  incidence  of 
locked  and  crossed  markets  arising  from 
ECN  prices,  The  NASD  argues  that 
locked  and  crossed  quotes  interfere  with 
the  operation  of  the  Nasdaq  market  by 
obscuring  the  true  bid  and  offer  prices 
at  the  time,  and  also  may  impact  the  use 
of  firm,  automated  order  execution 
systems.  The  NASD  thus  believes  that 
NASD  members,  including  ECNs. 
should  attempt  to  trade  with  a  market 
maker  quote  before  locking  or  crossing 
that  quote.  The  Commission  believes 
that  it  is  consistent  with  the  purposes  of 
the  Act  to  maintain  Nasdaq  quotations 
that  are  informative  and  reliable.  The 
Commission  further  believes  that  the 
NASD's  proposal  is  reasonably  designed 
to  maintain  the  integrity  of  Nasdaq 
quotes  by  reducing  the  incidence  of 
locking  and  crossing  quotations 
displayed  in  Nasdaq  by  ECNs.  The 
Commission  urges  the  NASD  to 
consider  other  means  of  reducing  the 
incidence  of  locked  and  crossed  quotes 
such  as  efficient  means  of  executing 
against  market  maker  quotes  before 
entering  a  locking  or  crossing  order. 

The  Commission  notes  that  the  term 
"extraordinary  circumstance"  is  existing 
language  in  the  locked  and  crossed 
markets  rule.  It  would  encourage  any 
market  participants  unclear  about  the 
meaning  of  this  language  to  seek 
interpretive  guidance  from  the  NASD. 

8.  Modifications  to  Autoquote  Policy 

a.  Comments.  Several  commenters 
expressed  support  for  the  modification 
to  the  autoquote  policy  to  permit 
computer  generated  display  of  limit 
orders,  responses  to  executions  and  ECN 
prices.  '■*'  One  order  entry  firm  argued 
that  autoquoting  should  not  be  available 
in  response  to  a  partial  fill.  '■"  One 
academic  argued  that  the  temporary 
requirement  permitting  ECNs  to 
autoquote  to  post  two-sided  quotes 
(until  technical  modifications  can 
permit  one-sided  quotes)  forces  ECNs  to 
post  "phantom"  quotes,  further 
debasing  the  meaning  of  quotes  in  the 
Nasdaq  market.'"^ 

b.  Commission  analysis.  The 
Commission  has  determined  that  the 
NASD's  proposal  is  consistent  with  the 
Act  and.  therefore,  is  approving  the 
amendment.  The  proposed  amendments 
are  narrow  exceptions  to  the  autoquote 
policy  designed  to  help  effectuate  the 
Order  Handling  Rules.  In  the  Adopting 
Release,  the  Commission  urged  the 
NASD  to  reconsider  its  general  ban  on 
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computer  generated  quotes  to  allow 
members  to  use  computer  generated 
quotes  that  add  value  to  the  market.'''^ 
The  Commission  understands  that  the 
NASD  continues  to  consider  this  policy 
generally,  while  proposing  these 
specific  modifications  to  facilitate  the 
Order  Handling  Rules. 

The  Commission  also  notes  that  the 
NASD's  method  of  adapting  its  existing 
quotation  system  to  accept  quotes  from 
ECNs,  by  permitting  ECNs  to  autoquote 
to  maintain  two-sided  quotes  is  only  a 
temporary  solution  until  the  .NASD  can 
modify  its  system  to  accept  one-sided 
quotes  from  ECNs. 

V.  Amendment  No.  1 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Commission  approval 
of  the  request  made  in  Amendment  No 
1  to  grant  temporary  approval,  on  a 
three-month  pilot  basis,  to  the  minimum 
quotation  size  requirements  will  allow 
market  participants  and  the  Commission 
to  assess  the  effects  of  these  changes.  In 
addition,  the  Order  Handling  Rules  will 
become  effective  on  Januarv  20,  1997. 
To  facilitate  the  implementation  of  these 
rules,  the  NASD  must  make  changes  to 
its  current  rules  that  will  affect  manner 
of  operation  of  its  svstems  The 
Commission  believes  that  industn,- 
participants  must  be  provided  sufficient 
time  to  acclimate  to  these  changes. 
Therefore,  the  Commission  believes  that 
granting  accelerated  approval  to 
Amendment  No.  1  i's  appropriate  and 
consistent  with  Section  15A  and  .Section 
19(b)(2)  of  the  Act. '^" 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W..  Washington.  DC. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  Amendment 
No.  1  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  1  between  the  Commission  and  anv 
persons,  other  than  those  that  mav  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  §552. 
will  be  available  for  inspection  and 
copying  in  the  Commission  s  Public 
Reference  Room.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 


copying  at  the  principal  office  of  the 
NASD.  All  submissions  should  refer  to 
File  No  SR-NASD-96-43  and  should  be 
submitted  by  Februar\'  6.  1997. 

VI.  Conclusion 

For  ail  of  the  aforementioned  reasons, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  ,^ct  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association. 
Specifically,  the  Commission  believes 
the  proposed  rule  change  is  consistent 
with  Section  1 5 A(b)(6)  of  the  Act  '*« 
because  it  is  designed  to  promote  just 
and  equitable  principles  ot  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating. 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  to  protect  investors  and 
the  public  interest.'*'*  In  addition,  the 
Commission  believes  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(9)''^'and  Section  15A(b)(lll'" 
of  the  Act  because  it  does  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  and  because 
it  is  designed  to  produce  fair  and 
informative  quotations. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.''-'  that  the 
proposed  rule  change  (SR-NASD-96-43) 
is  partiallv  approved,  including 
Amendment  No.  1  on  an  accelerated 
basis.  The  Commission  is  not  approving 
at  this  time  the  N.^SD's  elimination  of 
the  SelectNet  broadcast  feature  and  the 
elimination  of  minimum  market  maker 
quotation  size  for  securities  other  than 
those  covered  by  Amendment  No.  1. 
The  pilot  program  established  by 
.^mendment  No.  1  expires  on  April  18. 
1997 

By  the  Commission. 

Dated   lanunrv  10,  1997. 
Margaret  H.  McFarland 
Deputy  Secretary 
IFR  Doc.  97-1107  Filed  1-13-97;  1:58  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Index  of  Administrator's  Decisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  publication. 

SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  an  index  by  subject  matter,  and 
case  digests  that  contain  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  .Administrator 
Publication  of  these  indexes  and  digests 
is  intended  to  increase  the  public's 
awareness  of  the  Administrator's 
decisions  and  orders.  Also,  the 
publication  of  these  indexes  and  digests 
should  assist  litigants  and  practitioners 
in  their  research  and  review  of  decisions 
and  orders  that  may  have  precedential 
value  in  a  particular  civil  penaltv 
action.  Publication  of  the  index  by  order 
number,  as  supplemented  by  the  index 
by  subject  matter,  ensures  that  the 
agency  is  in  compliance  with  statutory 
indexing  requirements 

FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400), 
Federal  Aviation  Administration.  400 
7th  Street,  S\V..  Suite  PL200-A. 
Washington,  DC  20590:  telephone  (202) 
366-4118. 

SUPPLEMENTARY  INFORMATION:  The 
.Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  July  11,  1990,  and 
published  in  the  Federal  Register  (55 
FR  29148;  luly  17,  1990),  the  F.\A 
announced  the  public  availabilitv  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  decisions  and  orders  issued  by  the 
Administrator  under  the  FAAs  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penaltv  actions.  14  CFR 
Part  13.  Subpart  G 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  orders  in 
civil  penalty  actions  organized  bv  order 
number  and  containing  identifying 
information  about  each  decision  or 
order.  The  FAA  also  maintains  a 


subject-matter  index,  and  digests 
organized  by  order  number. 

In  a  notice  issued  on  October  26. 
1990,  the  FAA  published  these  indexes 
and  digests  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30.  1990.  55  FR  45984; 
October  31.  1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  {i.e..  in 
[anuary,  April,  July,  and  October  of  each 
year).  The  FAA  announced  further  in 
that  notice  that  only  the  subject-matter 
index  would  be  published  cumulatively, 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumulative.  Since  that  first  index  was 
issued  on  October  26,  1990,  the  FAA 
has  issued  supplementary  notices 
containing  the  quarterly  indexes  of  the 
Administrator's  civil  penalty  decisions. 

The  indexes  of  the  Administrator's 
decisions  and  orders  have  been 
published  as  follows: 


Dates  of  quarter 

Federal  Register 
publication 

11/1/89-9/30/90  

10/1/90-12/31/90  

1/1/91-3/31/91   

55  FR  45984;  10/31/ 
90 

56  FR  44886;  2/6/91 
56  FR  20250;  5/2/91 

4/1/91-6/30/91   

56  FR  31984;  7/12/91 

7/1/91-9/30/91   

10/1/91-12/31/91    

1/1/92-3/31/92  

56  FR  51735;  10/15/ 
91 

57  FR  2299;  1/21/92 
57  FR  12359-  4/9/92 

4/1/92-6/30/92  

57  FR  32825  7/23/92 

7/1/92-9/30/92  

57  FR  48255-  10/22/ 

10/1/92-12/31/92  

1/1/93-3/31/93  

92 
58  FR  5044;  1/19/93 
58  FR  21199-  4/19/93 

4/1/93-6/30/93  

58  FR  42120;  8/6/93 

7/1/93-9/30/93  

10/1/93-12/31/93  

1/1/94-3/31/94  

58  FR  58218;  10/29/ 
93 

59  FR  5466;  2/4/94 
59  FR  22196-  4/29/94 

4/1/94-6/30/94  

59  FR  39618  8/3/94 

7/1/94-12/31/94  

1/1/95-3/31/95  

60  FR  4454;  1/23/95 
60  FR  19318  4/17/95 

4/1/95-6/30/95  

60  FR  35854   7/18/95 

7/1/95-9/30/95  

60  FR  53228-  10/12/ 

10/1/95-12/31/95  

1/1/96-3/31/96  

95 

61  FR  1972;  1/24/96 
61  FR  16955-  4/18/96 

4/1/96-6/30/96  

61  FR  37526  7/18/96 

7/1/96-9/30/96  

61  FR  54833-  10/22/ 

96 

In  the  notice  published  on  January  19. 
1993.  the  Administrator  announced  that 
for  the  convenience  of  the  users  of  these 
indexes,  the  order  number  index 
published  at  the  end  of  the  year  would 
reflect  all  of  the  civil  penalty  decisions 
for  that  year,  58  FR  5044.  1/19/93.  The 
order  number  indexes  for  the  first, 
second,  and  third  quarters  would  be 
non-cumulative. 

The  Administrator's  final  decisions 
and  orders,  indexes,  and  digests  are 


available  for  public  inspection  and 
copying  at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

Also,  the  Administrator's  decisions 
and  orders  have  been  published  by 
commercial  publishers  and  are  available 
on  computer  databases.  (Information 
about  these  commercial  publications 
and  computer  databases  is  provided  at 
the  end  of  this  notice.) 

Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator,  Order  Number 
Index 

(This  index  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
January  1.  1996.  to  December  31.  1996.) 
96-1 — [Airport  Operator] 
1/4/96— CP94**  0089 
96-2— Skydiving  Center  of  D.C. 
1/5/96— CP94EA0261 
96-3 — America  West  Airlines 
2/13/96— CP93WP0172,  CP93WP0173. 

CP93WP0174 
96—4 — South  Aero 
2/13/96— CP94SW0023 
96-5 — Alphin  Aircraft,  Inc. 
2/13/96— CP93EA0334 
96-6 — Evgeniy  V.  Ignatov 
2/13/96— CP94GL0076 
96-7 — Delta  Air  Lines.  Inc. 
2/15/96— CP94SO0003 
96-8 — Empire  Airlines,  Inc. 
2/29/96— CP95NM0034 
96-9 — [Airport  Operator] 
3/5/96— CP94**  0089 
96-10— USAir,  Inc. 
3/11/96— CP95EA0100 
96-11— USAir,  Inc. 
3/19/96— CP94GL0190 
96-12— USAir,  Inc. 
3/19/96— CP94EA0 126 
96-13— Kennelm  H.  Winslow 
4/19/96— CP94SO0153 
96-14 — Midtown  Neon  Sign  Corp. 
4/19/96— CP94EA005  7 
96-15 — Valley  Air  Services,  Inc. 
5/3/96— CP94NE0095/94EAJANE00 17 
96-16 — WestAir  Commuter  Airlines. 

Inc. 
5/3/96— CP94WP00 19 
96-17 — Ramon  C.  Fenner 
5/3/96— CP93SO0414 
9&-1 8— Thomas  Kilrain 
5/3/96— CP94NE0268 
96-19— [Air  Carrier] 
6/4/96— CP94* '0140 
96-20— Donald  M.  Missikian 
7/31/96— CP95WP0282 
96-21— Matthew  Houseal 
8/2/96— CP95EA0302 
96-22 — Mary  Woodhouse 
8/13/96— CP94WP0184, 

94EAJAWP0017 
96-23— Thomas  Kilrain 
8/13/96— CP94NE0268 
96-24 — Horizon  Air  Industries 
8/13/96— CP94NM0228 
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96-25— USAir,  Inc. 

8/13/96— CP94EA0045 

96-26 — Midtown  Neon  Sign  Corp. 

8/13/96— CP94EA005  7 

Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator  Subject  Matter 
Index 

(Current  as  of  December  31,  1996) 

Note:  No  new  decisions  were  issued  during 
the  fourth  quarter  of  1996.  Therefore,  the 
subject  matter  index  pubhshed  at  61  FR 
54833.  54834,  on  October  22,  1996.  remains 
current,  and  should  be  referred  to  for 
information  about  the  Administrator's 
decisions  and  orders. 

Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator  Digests 

Note:  No  new  decisions  and  orders  were 
issued  during  the  fourth  quarter  of  1996. 
Therefore,  there  are  no  case  digests  to  report 
for  this  period. 

Commercial  Reporting  Services  of  the 
Administrator's  Civil  Penalty  Decisions 
and  Orders 

1.  Commercial  Publications:  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  now  available  in 
the  following  commercial  publications: 
Civil  Penalty  Cases  Digest  Service, 

published  by  Hawkins  Publishing 
Company,  Inc.,  P.O.  Box  480.  Mayo, 
MD,  21106.  (410)  798-1677; 
Federal  Aviation  Decisions,  Clark 
Boardman  Callaghan,  a  subsidiary'  of 
West  Information  Publishing 
Company,  50  Broad  Street  East, 
Rochester,  NY  14694.  1-800-221- 
9428. 

2.  CD-ROM.  The  Administrator's 
orders  and  decisions  are  available  on 
CD-ROM  through  Aeroflight 
Publications.  P.O.  Box  854,  433  Main 
Street,  Gruver,  TX  79040,  (806)  733- 
2483. 

3.  On -Line  Services.  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  on 
CompuServe.  FedVVorld.  and  VVestlaw 
The  Database  ID  for  Westlaw  is  FTRAN- 
FAA. 

The  FA.\  has  stated  previouslv  that 
publication  of  the  subject-matter  index 
and  the  digests  may  be  discontinued 
once  a  commercial  reporting  service 
publishes  similar  information  in  a 
timely  and  accurate  manner.  No 
decision  has  been  made  yet  on  this 
matter,  and  for  the  time  being,  the  FAA 
will  continue  to  prepare  and  publish  the 
subject-matter  index  and  digests. 

FAA  Offices 

The  Administrator's  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in 


FAA  headquarters:  FAA  Hearing 
Docket,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Room  924 A.  Washington. 
DC  20591;  (202)267-3641. 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 

Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AMC-7). 
Mike  Monronev  Aeronautical  Center. 
6500  South  MacArthur  Blvd.. 
Oklahoma  Citv.  OK  73125;  (405)  954- 
3296. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  Region  (AAL-7).  Alaskan 
Region  Headquarters,  222  West  7th 
Avenue.  Anchorage.  AL  99513;  (907) 
271-5269. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Central  Region  (ACE-7).  Central 
Region  Headquarters.  601  East  12th 
Street.  Federal  Building.  Kansas  Citv. 
MO  64106;  (816)  426-5446. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (AEA-7).  Eastern 
Region  Headquarters.  )FK 
International  Airport.  Federal 
Building,  Jamaica.  NY  11430;  (718) 
553-3285. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Great  Lakes  Region  (AGL-7).  2300 
East  Devon  Avenue,  Suite  419.  Des 
Plaines,  IL  60018;  (708)  294-7108. 

Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  (ANE-7). 
New  England  Region  Headquarters.  12 
New  England  Executive  Park,  Room 
401,  Burlington,  MA  01803-5299; 
(617) 238-7050. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(ANM-7),  Northwest  Mountain 
Region  Headquarters.  1601  Lind 
Avenue.  SW,  Renton,  WA  98055- 
4056;  (206)  227-2007. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southern  Region  (ASO-7). 
Southern  Region  Headquarters,  1701 
Columbia  Avenue,  College  Park.  GA 
30337;  (404)  305-5200. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Region  (ASW-7). 
Southwest  Region  Headquarters.  2601 
Meacham  Blvd.  Fort  Worth,  TX 
76137-4298; (817)  222-5087. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Technical  Center  (ACT-7). 
Federal  Aviation  Administration 
Technical  Center,  Atlantic  City 
International  Airport.  Atlantic  Citv. 
NJ  08405; (509)  485-7087. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Western-Pacific  Region  (AWP-7). 
Western-Pacific  Region  Headquarters. 
15000  Aviation  Boulevard,  Lawndale. 
CA  90261;  (310)  725-7100. 


Issued  in  Washington,  DC  on  January  9. 
1997 

James  S.  Dillman. 

Assistant  Chief  Counsel  for  Litigation 

(FR  Doc.  97-1113  Filed  1-15-97;  8  45  am) 

BILUNG  CODE  4»10-1}-M 


Surface  Transportation  Board 

[Finance  Docket  No.  32760] 

Union  Pacific  Raiiroad  Company- 
Control  and  Merger— Southern  Pacific 
Transportation  Company:  Reno 
Mitigation  Study 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Public  mformation  meetmg 

SUMMARY:  The  Surface  Transportation 
Board's  (Board)  Section  of 
Environmental  .Analysis  (SEA)  will  hold 
a  public  meeting  concerning  its  Reno 
Mitigation  Study.  In  its  decision  of 
August  12.  1996.  the  Board  directed 
SEA  to  conduct  this  study  in  order  to 
develop  further  mitigation  to  address 
the  merger-related  environmental 
impacts  of  increased  railroad  traffic  on 
the  existing  Union  Pacific  (formerly 
Southern  Pacific)  right-of-way  that  runs 
through  Reno.  NV,  The  studv  will 
include  publication  of  a  draft  mitigation 
plan  to  submit  to  the  public  for  review 
and  comment  and  issuance  of  a  final 
mitigation  plan 

The  public  information  meeting  will 
provide  an  opportunity  for  the  public  to 
meet  members  of  the  study  team  and  to 
ask  questions  about  and  comment  on 
the  study  process  to  date.  In  order  to 
accommodate  various  Reno  citizen 
scheduhng  needs,  the  meeting  will  be 
held  twice  on  Februarv^  13  at  Reno  Citv 
Hall.  Room  21 1.  -  )0  S.  Center  St..  Reno, 
NV.  An  informal  open  house  will  be 
held  from  1:30  P.M.  to  2:30  P.M.  and 
then  again  from  6:00  P  M.  to  7  00  P.M. 
during  which  times  the  public  mav 
review  maps  and  graphics  illustrating 
the  study  area  and  the  mitigation 
options  under  consideration  by  SEA  at 
this  time.  The  open  houses  will  be 
followed  by  public  meetings  from  2:30 
P.M.  to  4:30  P.M.  and  then  again  from 
7:00  P.M.  to  9:00  P.M.  at  which  the  SE,^ 
team  will  make  a  bnef  presentation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  McNulty.  Section  of 
En\'ironmental  Analysis.  Rm.  3219. 
Surface  Transportation  Board.  12th  & 
Constitution  .^ve,.  Washington.  DC 
20423;  Phone  Number  (202)  927-6217; 
TDD  for  the  hearin'^  impaired  (202)  927- 
5721. 
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By  the  Board,  Elaine  K  Kaiser.  Chief, 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secretan' 
(FR  Doc.  97-1104  Filed  1-15-97;  8:45  am) 

aiLUNG  CODE  491V-00-P 

[STB  Docket  No.  AB-33  (Sub-No.  106X)] 

Union  Pacific  Raiiroad  Company- 
Abandonment  Exemption — in  Santa 
Clara  County,  CA 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  e.xemption  under  49 
CFR  11.52  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Sen-ice  and  Trackage  Rights  to  abandon 
an  approximately  0.44-mile  line  of 
railroad  known  as  the  San  Jose 
Industrial  Lead  from  milepost  22.45 
(West  Carlos  Street)  to  the  end  of  the 
line  at  milepost  22.89  (West  San 
Fernando  Street,  near  West  San  Jose,  in 
Santa  Clara  County,  CA. 

UP  has  certified  that  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  Une;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
goverrunent  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period,  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports).  49  CFR  1 105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  bv  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
15.  1997.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues, ' 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1 152.27(c)(2),  2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  '  must  be  filed  by  January 
27.  1997.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  5, 
1997,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Joseph  D.  Anthofer, 
General  Attorney,  Union  Pacific 
Railroad  Company.  1416  Dodge  Street, 
Room  830.  Omaha.  NE  6dl79. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  January  21,  1997.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  Elaine  Kaiser,  Chief 
of  SEA,  at  (202)  927-6248.  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  pubhc. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/ rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision.   . 
Decided:  January  8, 1997. 
By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  WilUams, 
Secretary. 
[FR  Doc.  97-1105  Filed  1-15-97;  8:45  am] 

BILLING  CODE  «15-<XM> 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

January  7,  1997. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board  s  .Section  of 
Environmental  .Analysis  in  its  independent 
investigation)  cannot  be  .nnade  before  the 
exemption  s  effective  date.  See  Exemption  of  Out- 
of-Senice  Rail  Lines.  5  I.C.C. 2d  377  (19891.  Any 


request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

'The  Board  will  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement 


Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220, 

Special  Request:  In  order  to  begin  the 
survey  described  below  on  January  20, 
1997,  the  Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  January  15.  1997.  To  obtain  a  copy 
of  this  survey,  please  contact  the  U.S. 
Mint  Clearance  Officer  at  the  address 
listed  below. 

U.S.  Mint 

OMB  Number:  1525-0006. 

Project  Number:  15250006-2. 

Type  of  Review:  Revision. 

Title:  1997  U.S.  Mint  Customer 
Satisfaction  Survey. 

Description:  This  1997  survey  will 
provide  the  first  follow-up  information 
on  customer  satisfaction  since  the  1995 
baseline  survey  and  the  introduction  of 
new  customer  service  standards  in  1996. 
The  1997  survey  will  be  used  for  three 
major  purposes:  (1)  to  assess  current 
customer  satisfaction  with  the  services 
and  program  provided  by  the  Mint;  (2) 
to  track  changes  in  customer  satisfaction 
since  the  1995  survey  and  the 
development  of  a  customer  service  plan; 
and  (3)  to  guide  development  of 
strategic  actions  and  service  standards 
to  improve  customer  satisfaction. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,100. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
220  hours. 

Clearance  Officer:  Mike  Green  (202) 
326-1600,  United  States  Mint,  633 
Third  Street,  NW,  Washington,  DC 
20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202.  New. 
Executive  Office  Building,  Washington. 
DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-1058  Filed  1-15-97;  8:45  am) 
BILUNG  CODE  4810-<]7-<> 


DATES:  Wr 
received  o: 
be  assured 
ADDRESSES 
to  Garriek 
Service,  ro 
Avenue  N1 


SUPPLEIMEN 
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Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8832 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)].  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8832,  Entity  Classification  Election. 
DATES:  Written  comments  should  be 
received  on  or  before  March  17,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garriek  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instruction 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Entity  Classification  Election. 

OMB  Number:  1545-1516. 

Fomr  Number:  8832. 

Abstract:  An  ehgible  entity  that 
chooses  not  to  be  classified  under  the 
default  rules  of  Treas.  Reg.  301.7701  or 
that  v«shes  to  change  its  current 
classification  must  file  Form  8832  to 
elect  a  classification.  The  IRS  will  use 
the  information  entered  on  this  form  to 
establish  the  entity's  filing  and  reporting 
requirements  for  Federal  tax  purposes. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  4 
hrs.  31  min. 

Estimated  Total  Annual  Burden 
Hours:  22,500. 

The  following  paragraph  appUes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  wall  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quahty,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  8,  1997. 
Garriek  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(PR  Doc.  97-1117  Filed  1-15-97;  8:45  am] 

BILUNG  CODE  4O0-01-U 


Proposed  Collection;  Comment 
Request  for  Form  8300 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8300,  Report  of  Cash  Payments  Over 
$10,000  Received  in  a  Trade  or 
Business. 

DATES:  Written  comments  should  be 
received  on  or  before  March  17.  1997  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Garriek  R.  Shear.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  Cash  Payments  Over 
$10,000  Received  in  a  Trade  or 
Business. 

OMB  Number:  1545-0892. 

Form  Number:  Form  8300, 

Abstract:  Internal  Revenue  Code 
section  60501  requires  any  person  in  a 
trade  or  business  who.  in  the  course  of 
the  trade  or  business,  receives  more 
than  $10,000  in  cash  or  foreign  currency 
in  one  or  more  related  transactions  to 
report  it  to  the  IRS  and  provide  a 
statement  to  the  payer.  Form  8300  is 
used  for  this  purp  jse. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  farms,  and  the 
Federal  government. 

Estimated  Number  of  Respondents: 
45,800 

Estimated  Time  Per  Respondent:  1  hr.. 
22  min. 

Estimated  Total  Annual  Burden 
Hours,- 62.5 12 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  coUr  tion  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U  xC.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubhc  record.  Comments  are 
invited  on;  (a)  Whet  er  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
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information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  9,  1997 
Garrick  R.  Shear, 

IBS  Reports  Clearance  Officer. 

(FR  Doc.  97-1118  Filed  1-15-97:  8:45  am] 

BILLING  COOe  4830-01-iJ 


Proposed  Collection;  Comment 
Request  for  Forms  8027  and  8027-T 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8027,  Employer's  Annual  Information 
Return  of  Tip  Income  and  Allocated 
Tips  and  Form  8027-T.  Transmittal  of 
Employer's  Annual  Information  Return 
of  Tip  Income  and  Allocated  Tips. 
DATES:  Written  comments  should  be 
received  on  or  before  March  17,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  mformation  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571.  llll  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employer's  Annual  Information 
Return  of  Tip  Income  and  Allocated 
Tips  (Form  8027)  and  Transmittal  of 
Employer's  Annual  Information  Return 
of  Tip  Income  and  Allocated  Tips  (Form 
8027-T), 

OMB  Number:  1545-0714 

Form  Number:  Forms  8027  and  8027- 
T 


Abstract:  To  help  IRS  in  its 
examinations  of  returns  filed  by  tipped 
employees,  large  food  or  beverage 
establishments  are  required  to  report 
annually  information  concerning  food 
or  beverage  operations  receipts,  tips 
reported  by  employees,  and  in  certain 
cases,  the  employer  must  allocate  tips  to 
certain  employees.  Forms  8027  and 
8027-T  are  used  for  this  purpose. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions 
and  state,  local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
52,050. 

Estimated  Time  Per  Respondent:  6  hr., 
53  min. 

Estimated  Total  Annual  Burden 
Hours:  358,170. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

.■\n  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  'oe  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  January  9,  1997. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
[FR  Doc.  97-1119  Filed  1-15-97;  8:45  am] 
BILUNG  COOE  4«(M)1-P 

Proposed  Collection;  Comment 
Request  for  Form  5304-SIMPLE 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5304-SIMPLE,  Savings  Incentive  Match 
Plan  for  Employees  of  Small  Employers 
(SIMPLE)  (Not  Subject  to  the  Designated 
Financial  Institution  Rules). 
DATES:  Written  comments  should  be 
received  on  or  before  March  17,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  IX:  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Savings  Incentive  Match  Plan 
for  Employees  of  Small  Employers 
(SIMPLE)  '(Not  Subject  to  the  Designated 
Financial  Institution  Rules). 

OMB  Number:  1545-1502. 

Form  Number:  Form  5304-SIMPLE. 

Abstract:  Form  5304-SIMPLE  is  a 
model  SIMPLE  IRA  agreement  that  was 
created  to  be  used  by  an  employer  to 
permit  employees  who  are  not  using  a 
designated  financial  institution  to  make 
salary  reduction  contributions  to  a 
SIMPLE  IRA  described  in  Internal 
Revenue  Code  section  408(p).  The  data 
is  used  to  verify  that  the  employer  has 
a  qualified  SIMPLE  IRA  and  may  deduct 
contributions  to  the  SIMPLE  IRA  on  the 
employer's  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
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Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Time  Per  Respondent:  6  hr., 
51  min. 

Estimated  Total  Annual  Burden 
Hours;  684,000 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  v/ill  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  8, 1997. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer 

[FR  Doc.  97-1120  Filed  1-15-97:  8:45  am) 

BILUNG  CODE  4830-01-U 


Proposed  Collection;  Comment 
Request  for  Form  1099-LTC 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION;  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 


other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  th? 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-LTC,  Long-Term  Care  and 
Accelerated  Death  Benefits. 
DATES:  Written  comments  should  be 
received  on  or  before  March  17,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Long-Term  Care  and 
Accelerated  Death  Benefits. 

OMB  Number:  1545-1519. 

Form  Number:  Form  1099-LTC. 

Abstract:  Under  the  terms  of  hitemal 
Revenue  Code  sections  7702B  and  lOlg. 
qualified  long-term  care  and  accelerated 
death  benefits  paid  to  chronically  ill 
individuals  are  treated  as  amounts 
received  for  expenses  incurred  for 
medical  care.  Amoujits  received  on  a 
per  diem  basis  in  excess  of  $175  per  day 
are  taxable.  Section  6050Q  requires  all 
such  amounts  to  be  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions 
and  state,  local  or  tribal  government. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Time  Per  Respondent:  4  hr., 
45  min. 

Estimated  Total  Annual  Burden 
Hours:  4,750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  p'-oper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  aave  practical  utilitv: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information 

.Approved   ianua:  ,  8.  1997 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  97-1121  Filed  1-15-97;  8:45  am] 

BILLING  CODE  483(M)1-U 


Proposed  Collection;  Comment 
Request  for  Form  1099-MSA 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUiyiMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Faperv^ork  Reduction  Act  of  1995. 
Public  Law  104-13  [44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-MSA.  Distributions  From  Medical 
Savings  Accounts 

DATES:  Written  comments  should  be 
received  on  or  before  March  17.  1997  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Ser\ice.  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  fonn  and  instructions 
should  be  directed  to  .Martha  R  Brinson, 
(202)  622-3869.  Intomal  Rfvenue 
Ser\ice,  room  55 ri.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
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SUPPLEMENTARY  INFORMATION: 

Title:  Distributions  From  Medical 
Savings  Accounts. 

OMB  Number:  1545-1517. 

Form  Number:  Form  1099-MSA. 

Abstract:  This  form  will  be  used  to 
report  distributions  from  a  medical 
savings  account  as  required  by  Internal 
Revenue  Code  section  220(h). 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time, 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
150.000. 

Estimated  Time  Per  Respondent:  16 
min. 

Estimated  Total  Annual  Burden 
Hours:  45.000. 

The  following  paragraph  apphes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  tbe  collection  of  information 
displays  a  vahd  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  8. 1997. 
Gairick  R.  Shear. 

IBS  Reports  Clearance  Officer. 

IFR  Doc.  97-1122  Filed  1-15-97;  8:45  am] 

BH.UNG  COOC  4630-41-P 


Proposed  Collection;  Comment 
Request  for  Form  5498-MSA 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  b\  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5498-MSA.  Medical  Savings  Account 
Information. 

DATES:  Written  comments  should  be 
received  on  or  before  March  17.  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  N\V.,  Washington,  DC  202.24. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  N\V.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Medical  Savings  Account 
Information. 

OMB  Number:  1545-1518. 

Form  Number:  Form  5498-MSA. 

Abstract:  This  form  will  be  used  to 
report  contributions  to  a  medical 
savings  account  as  required  by  Internal 
Revenue  Code  section  220(h). 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
ciurentJy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
150.000. 

Estimated  Time  Per  Respondent:  24 
min. 

Estimated  Total  Annual  Burden 
Hours.  60.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 


in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  January  8,  1997. 
Garrick  R.  Shear, 

[RS  Reports  Clearance  Officer. 

[FR  Doc.  97-1123  Filed  1-15-97;  8:45  ami 

BILUNO  CODE  483(M)1-U 


Proposed  Collection;  Comment 
Request  for  Fonms  6559  &  6559-A 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Forms 
6559  and  6559-A,  Transmitter  Report 
and  Summary  of  Magnetic  Media  and 
Continuation  Sheet  for  Form  6559. 
DATES:  Written  comments  should  be 
received  on  or  before  March  17,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW,.  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
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copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Transmitter  Report  and 
Summary  of  Magnetic  Media  and 
Continuation  Sheet  for  Form  6559. 

OMB  Number:  1545-0441. 

Form  Number:  Forms  6559  and  6559- 
A. 

Abstract:  Forms  6559  and  6559-A  are 
used  by  filers  of  Form  W-2  Wage  and 
Tax  Data  to  transmit  filings  on  magnetic 
media.  SSA  and  IRS  need  signed  jiu^t     . 
and  summary  data  for  processing 
purposes.  The  forms  are  used  primarily 
by  large  employers  and  tax  filing 
services  (service  bureaus). 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  farms,  Federal  Government 
and  state,  local  or  tribal  government. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Time  Per  Respondent:  18 
min. 

Estimated  Total  Annual  Burden 
Hours:  30,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiuTi  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  For  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  )anuary  6,  1997. 
Garrick  R.  Shear. 

IRS  Reports  Clearance  Officer 

(PR  Doc.  97-1124  Filed  1-15-97;  8:45  am] 

BILUNG  CODE  4830-01-U 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  96-61 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  96-61,  Electronic 
Filing  Program. 

DATES:  Written  comments  should  be 
received  on  or  before  March  17,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Electronic  Filing  Program. 

OMB  Number:  1545-1512. 

Revenue  Procedure  Number:  Revenue 
Procedure  96-61. 

Abstract:  Revenue  Procedure  96-61 
informs  those  who  participate  in  the 
Electronic  Filing  Program  for  Form 
1040.  Form  1040A,  and  Form  1040EZ, 
of  their  obhgations  to  the  Internal 
Revenue  Service,  taxpayers,  and  other 
participants. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 


Estimated  Number  of  Respondents: 
75,000. 

Estimated  Time  Per  Respondent:  15 
hours,  17  minutes  (or  approximately  six 
(6)  minutes  per  electronically  filed 
return). 

Estimated  Total  Annua!  Burden 
Hours:  1.146.272. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  vahd  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  For  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  .A.11  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessar)-  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty.  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  )anuar)-  10,  1997 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[PR  Doc.  97-1125  Filed  1-15-97.  8:45  am] 

BILUNG  CODE  400-01 -U 


Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  96-62 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasur\-.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 


2442 


Federal  Register  /  Vol.  62,  No.  11  /  Thursday.  January  16,  1997  /  Notices 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  95-62.  On-Line 
Filing  Program. 

DATES:  Written  comments  should  be 
received  on  or  before  March  17,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  On-Line  Filing  Program. 

OMB  Number:  1545-1513. 

Revenue  Procedure  Number:  Revenue 
Procedure  96-62. 

Abstract:  Revenue  Procedure  96-62 
informs  those  who  participate  in  the 
On-Line  Filing  Program  for  Form  1040. 
Form  1040A,  and  Form  1040EZ,  of  their 
obligations  to  the  Internal  Revenue 
Service,  taxpayers,  and  other 
participants. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
14. 

Estimated  Time  Per  Respondent:  423 
hours  (or  approximately  two  (2)  minutes 
per  on-Une  electronically  filed  return). 

Estimated  Total  Annual  Burden 
Hours:  5,919 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  L'.S.C.  6103. 

Request  For  Conunents 

Comments  submitted  m  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Approved;  January  10,  1997. 
Garrick  R.  Shear, 
[RS  Reports  Clearance  Officer. 
iPR  Doc  97-1126  Filed  l-l'i-97:  8:45  am] 

BILUNQ  CODE  4830-01-U 


By  direction  of  the  Secretary. 
Heyward  Bannister, 

Committee  Management  Officer. 

[FR  Doc.  97-1051  Filed  1-15-97;  8:45  am] 

BILUNG  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Department  of  Veterans  Affairs' 
Advisory  Committee  on  Minority 
Veterans,  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6,  1992,  that  the 
Department  of  Veterans  Affairs' 
Advisory  Committee  on  Minority 
Veterans  has  been  renewed  for  a  2-year 
period  beginning  December  30,  1996, 
through  December  30,  1998. 

Dated:  January  7,  1997. 
By  direction  of  the  Secretary. 
Heyward  Bannister, 

Committee  Management  Officer. 

IFR  Doc.  97-1050  Filed  1-15-97;  8:45  am] 

BILLING  COOE  8320-01-M 


Department  of  Veterans  Affairs 
Voluntary  Service  (VAVS)  National 
Advisory  Committee;  Notice  of  Charter 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (PubUc  Law 
92-463)'of  October  6,  1972,  that  the 
Department  of  Veterans  Affairs 
Voluntary  Service  (VAVS)  National 
Advisory  Committee  has  been  renewed 
for  a  2-year  period  begiiuiing  January  3, 
1997,  through  January  3,  1999. 

Dated:  January  7. 1997. 


Cost-of-Llving  Adjustments  and 
Headstone  or  Marker  Allowance  Rate 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  As  required  by  law,  the 
Department  of  Veterans  Affairs  (VA)  is 
hereby  giving  notice  of  cost-of-living 
adjustments  (COLAs)  in-certain  benefit 
rates  and  income  limitations.  These 
COLAs  affect  the  pension  and  parents' 
dependency  and  indemnity 
compensation  (DIC)  programs.  These 
adjustments  are  based  on  the  rise  in  the 
Consumer  Price  Index  (CPI)  during  the 
one  year  period  ending  September  30, 
1996.  VA  is  also  giving  notice  of  the 
maximum  amount  of  reimbursement 
that  may  be  paid  for  headstones  or 
markers  piu-chased  in  lieu  of 
Government-furnished  headstones  or 
ma.-kers  in  Fiscal  Year  1997,  which 
began  on  October  1,  1996. 
DATES:  These  COLAs  are  effective 
December  1,  1996.  The  headstone  or 
marker  allowance  rate  is  effective 
October  1,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Trowbridge,  Consultant, 
Compensation  and  Pension  Service 
(213B),  Veterans  Benefit 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420,  (202)  273-7218. 
SUPPLEMENTARY  INFORMATION:  Under  38 
U.S.C.  2306(d),  VA  may  provide 
reimbursement  for  the  cost  of  non- 
Govemment  headstones  or  markers  at  a 
rate  equal  to  the  actual  cost  or  the 
average  actual  cost  of  Government- 
furnished  headstones  or  markers  during 
the  fiscal  year  preceding  the  fiscal  year 
in  which  the  non-Government 
headstone  or  marker  was  purchased, 
whichever  is  less. 

Section  8041  of  Pub.  L.  101-508 
amended  38  U.S.C.  2306(d)  to  eliminate 
the  payment  of  the  monetary  allowance 
in  lieu  of  VA-provided  headstone  or 
marker  for  deaths  occurring  on  or  after 
November  1,  1990.  However,  in  a 
precedent  opinion  (O.  G.  C.  Prec.  17- 
90),  VA's  General  Counsel  held  that 
there  is  no  limitation  period  applicable 
to  claims  for  benefits  under  the 
provisions  of  38  U.S.C.  2306(d). 

The  average  actual  cost  of 
Government-furnished  headstones  or 
markers  during  any  fiscal  year  is 
determined  by  dividing  the  sum  of  VA 
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costs  during  that  fiscal  year  for 
procurement,  transportation,  and 
miscellaneous  administration, 
inspection  and  support  staff  by  the  total 
number  of  headstones  and  markers 
procured  by  VA  during  that  fiscal  year 
and  roimding  to  the  nearest  whole 
dollar  amount. 

The  average  actual  cost  of 
Government-furnished  headstones  or 
markers  for  Fiscal  Year  1996  under  the 
above  computation  method  was  $96. 
Therefore,  effective  October  1. 1996,  the 
maximum  rate  of  reimbursement  for 
non-Government  headstones  or  markers 
piuchased  during  Fiscal  Year  1997  is 
$96. 

Cost  of  Living  Adjustments 

Under  the  provisions  of  38  U.S.C. 
5312  and  section  306  of  Pub.  L.  95-588, 
VA  is  required  to  increase  the  benefit 
rates  £ind  income  limitations  in  the 
pension  and  parents'  DIG  programs  by 
the  same  percentage,  and  effective  the 
same  date,  as  increases  in  the  benefit 
amounts  payable  under  title  II  of  the 
Social  Security  Act.  The  increased  rates 
and  ^ij^come  limitations  are  also  required 
to  be  published  in  the  Federal  Register. 

The  Social  Security  Administration 
has  announced  that  there  will  be  a  2.9 
percent  cos:-of-living  increase  in  social 
security  benefits  effective  December  1, 
1996.  Therefore,  applying  the  same 
percentage,  the  following  increased 
rates  and  income  limitations  for  the  VA 
pension  and  parents'  DIG  programs  will 
be  >ffective  December  1,  1996: 

Table  1. — Improved  Pension 

Maximum  annual  rates 

(1)  Veterans  permanently  and  totallv 

disabled  (38  U.S.G.  1521): 
Veteran  with  no  dependents,  58,486 
Veteran  with  one  dependent,  $11,115 
For  each  additional  dependent, 

$1,445 

(2)  Veterans  in  need  of  aid  and 

attendance  (38  U.S.G.  1521): 
Veteran  with  no  dependents,  $13,573 
Veteran  with  one  dependent,  $16,201 
For  each  additional  dependent, 

$1,445 

(3)  Veterans  who  are  housebound  (38 

U.S.G.  1521): 
Veteran  with  no  dependents,  $10,373 
Veteran  with  one  dependent.  $13,001 
For  each  additional  dependent, 

$1,445 

(4)  Two  veterans  married  to  one 

another,  combined  rates  (38  U.S.G. 

1521): 
Neither  veteran  in  need  of  aid  and 

attendance  or  housebound,  $11,115 
Either  veteran  in  need  of  aid  and 

attendance,  $16,201 
Both  veterans  in  need  of  aid  and 


attendance,  $21,286 
Either  veteran  housebound,  $13,001 
Both  veterans  housebound,  $14,889 
One  veteran  housebound  and  one 

veteran  in  need  of  aid  and 

attendance,  $18,085 
For  each  dependent  child,  $1,445 

(5)  Surviving  spouse  alone  and  vsath  a 

child  or  children  of  the  deceased 

veteran  in  custody  of  the  surviving 

spouse  (38  U.S.G.  1541): 
Surviving  spouse  alone,  $5,688 
Surviving  spouse  and  one  child  in  his 

or  her  custody,  $7,450 
For  each  additional  child  in  his  or  her 

custody,  $1,445 

(6)  Surviving  spouses  in  need  of  aid  and 

attendance  (38  U.S.G.  1541): 
Surviving  spouse  alone,  $9,096 
Sun'iving  spouse  with  one  child  in 

his  or  her  custody,  $10,854 
For  each  additional  child  in  his  or  her 

custody,  $1,445 

(7)  Surviving  spouses  who  axe 

housebound  (38  U.S.G.  1541): 
Surviving  spouse  alone,  $6,954 
Surviving  spouse  and  one  child  in  his 

or  her  custody.  $8,712 
For  each  additional  child  in  his  or  her 

custody,  $1,445 

(8)  Survivirig  child  alone  (38  U.S.G. 

1542).  $1,445 

Reduction  for  income.  The  rate 
payable  is  the  apphcabie  maximum  rate 
minus  the  countable  annual  income  of 
the  eligible  person.  (38  U  S.G.  1521. 
1541  and  1542). 

Mexican  border  period  and  World 
War  I  veterans  The  applicable 
maximum  annual  rate  payable  to  a 
Mexican  border  period  or  World  War  I 
veteran  under  this  table  shaU  be 
increased  by  $1,922.  (38  U.S.G   1521(g)). 

Parents'  Die 

DIG  shall  be  paid  monthly  to  parents 
of  a  deceased  veteran  in  the  following 
amounts  (38  U.S.G.  1315): 

One  parent.  If  there  is  only  one 
parent,  the  monthly  rate  of  DIG  paid  to 
such  parent  shall  be  $403  reduced  on 
the  basis  of  the  parent's  annual  income 
according  to  the  following  formula: 

Table  2 

[For  each  Si  of  annual  income] 


The  S403 
monthly  rate 
shall  be  re- 
duced by 

Which  is  more 
than 

T 

But  not  more 
than 

SO.OO  

SO 
800 

S800 

.08 

9,654 

has  remarried  and  is  hving  v«th  the 
parent's  spouse,  DIG  shall  be  paid  under 
Table  2  or  under  Table  4,  whichever 
shall  result  in  the  greater  benefit  being 
paid  to  the  veteran's  parent.  In  the  case 
of  remarriage,  the  total  combined  annual 
income  of  the  parent  and  the  parent's 
spouse  shall  be  counted  in  determining 
the  monthly  rate  of  DIG. 

Two  parents  not  living  together.  The 
rates  in  Table  3  apply  to  (1)  two  parents 
who  are  not  Hving  together,  or  (2)  an 
uiunarried  parent  when  both  parents  are 
living  and  (he  other  parent  has 
remarried.  The  monthly  rate  of  DIG  paid 
to  each  such  parent  shall  be  $290 
reduced  on  the  basis  of  each  parent's 
annual  income,  according  to  the 
following  formula: 

Table  3 

[For  each  Si  of  annual  income! 


TheS290 

monthly  rate 

Which  IS  more 

Bui  not  more 

shall  be  re- 

than 

than 

duced  by 

SO.OO  

SO 

S800 

06 

800 

900 

.07  

900 

1,100 

.08 

1.100 

9,654 

No  DIG  is  payable  under  this  table  if 
annual  income  exceeds  $9,654 

Two  parents  living  together  or 
remarried  parents  living  with  spouses. 
The  rates  in  Table  4  apply  to  each 
parent  Hying  with  another  parent;  and 
each  remarried  parent,  when  both 
parents  are  alive  The  monthly  rate  of 
DIG  paid  to  such  parents  will  be  S272 
reduced  on  the  basis  of  the  combined 
annual  income  of  the  two  parents  living 
together  or  the  remarried  parent  or 
parents  and  spouse  or  spouses,  as 
computed  under  the  following  formula: 

Table  4 

[For  each  Si  of  annual  income] 


The  S272 

rrxDnthly  rate 

Which  IS  more 

But  not  more 

shall  be  re- 

than 

than 

duced  by 

S.OO  

SO 

t 

S'  000 

.03 

1.000 

1,500 

.04  

1,500 

^^oo 

05 

1,900 

2.400 

06 

2,400 

2.900 

07 

2,900 

3.200 

.08 

3,200 

12,977 

No  DIG  is  payable  under  this  table  if 
annual  income  exceeds  $9,654. 

One  parent  who  has  remarried.  If 
there  is  only  one  parent  and  the  parent 


No  DIG  is  payable  under  this  table  if 
combined  annual  income  exceeds 
$12,977. 

The  rates  m  this  table  are  also 
applicable  in  the  case  of  one  surviving 
parent  who  has  remarried,  computed  on 
the  basis  of  the  combined  income  of  the 
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parent  and  spouse,  if  this  wouid  be  a 
greater  benefit  than  that  specified  in 
Table  2  for  one  parent 

Aid  and  attendance  The  monthly  rate 
of  Die  payable  to  a  parent  under  Tabh's 


^  ihrough  4  shall  be  increased  by  $216 
if  such  parent  is  (1)  a  patient  in  a 
nursing  home,  or  (2)  helpless  or  blind, 
or  so  nearly  helpless  or  blind  as  to  need 


or  require  the  regular  aid  and 
attendance  of  another  person. 

Minimum  rate.  The  monthly  rate  of 
DIG  payable  to  any  parent  under  Tables 
2  through  4  shall  not  be  less  than  $5. 


Table  5.— Section  306  Pension  Income  Limitations 


1978). 


(1)  Veteran  or  surviving  spouse  witti  no  dependents.  59,654  iPub.  l  95-588.  section  306(a)). 

(2)  Veteran  with  no  deperxjents  in  need  of  aid  and  attendance   S'0.'54  (38  U  S.C.  1521td)  as  in  effect  on  December  31, 

(3)  Veteran  or  sun^iving  spouse  with  one  or  more  dependents   S'?,977  (Pub   L,  95-588,  section  306(a)). 

(4)  Veteran  with  one  or  more  dependents  m  need  ot  aid  and  attendance.  S13,477  (38  U.S.C.  1521(d)  as  in  effect  on  Decemb)er  31,  1978). 

(5)  Child  (no  entitled  veteran  or  surviving  spousei.  S7,89'  (Pub.  L-  95-588,  section  306(a)). 

(6)  Spouse  income  exclusion  (38  CFR  3.262).  $3,079  (Pub.  L  95-588,  section  306(a)(2)(B)). 


T.able  6.— Old-Law  Pension  Income  limitations 


1997 


(1)  Veteran  or  surviving  spouse  without  dependents  or  ,^n  entitled  child,  S8,450  (Pub,  L.  95-588.  section  306(b)). 

(2)  Veteran  or  suaiving  spouse  with  one  or  .more  dependents,  $12,184  (Pub.  L.  95-588.  section  306(b)) 


Dated   lanudr\  B.  1^9~ 
|esse  Brown. 

Secretar,'  of\ 'eterans  A  ffairs. 
IFR  Doc.  97-1052  Filed  1-15-97.  8:45  am] 
BILUNG  COO€  8320-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  arxj  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

RIN  0648-XX71 

[Docket  No.  961114318-6318-01;  I.D. 
110496A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands  Area;  Interim  1997 
Harvest  Specifications 

Correction 

In  rule  document  96-30046, 
beginning  on  page  60044,  in  the  issue  of 


Tuesday,  November  26,  1996,  make  the 
following  correction: 

On  page  60047,  at  the  end  of  Table  2. 
under  Footnote  5.  insert  "(f')  Exempt" 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  93 

[Docket  No.  28537;  Amendment  Nos.  91- 
253,  93-73,  121-262,  135-66] 

RIN  2120-AF93 

Special  Flight  Rules  in  the  Vicinity  of 
Grand  Canyon  National  Park 

Correction 

In  rule  document  96-33146, 
beginning  on  page  69302,  in  the  issue  of 
Tuesday,  December  31,  1996,  make  the 
following  correction: 

§93.301     [Corrected] 

1.  On  page  69330,  in  the  second 
column,  in  §  93.301 .  in  the  sixteenth 
line  from  the  bottom,  "Lat.  35°5751  N,, 


Federal  Register 

Vol    63.   No    n 

Thursday,   lanua.'A'   16,   1997 


Long,  113^1106" should  read 
••35°57'5r\,,  Long    113"=11  06' 

BILUNG  COD£  1506-01 -0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  28765;  Amdt  No.  1773] 
RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

Correction 

In  rule  dociunent  97-314  beginning 
on  page  1051  in  the  issue  of  Wednesdav, 
January  8.  1997  make  the  following 
correction 

§  97.23,  97.25,  97.29,  97.31,  97.33  and  97.35 
[Corrected] 

On  page  1052.  in  the  3rd  column,  m 
the  24th  and  23rd  lines  from  the  bottom 
"Penn  Van,  N'DB  RWY"  should  read 
••Penn  Van.  GPS  RWV. 

BILUNG  CODE  1S05-01-0 
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United  States 
Information  Agency 

Revised  Exchange-Visitor  Skills  List; 
Notice 
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UNITED  STATES  INFORMATION 
AGENCY 

Revised  Exchange-Visitor  SKiils  List 

SUMMARY:  The  tA(.h;uigH-Visitor  Si^ills 
List  which  follows  irnorporates  all 
prnvioiis  revisK^ns  and  iinitMicinuMits  still 
In  effect,  and  has  been  developed  after 
consultation  with  foreign  governments. 
DATES:  In  order  to  provide  time  for  the 
dissemination  of  this  list  to  Foreign 
Service  posts  abroad  and  to  interested 
persons  and  organizations  in  the  United 
States,  the  following  Exchange-Visitor 
Skills  List  shall  become  effective  March 
17.  1997 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  S.  Colvin  or  William  (i. 
Ohlhaiisen,  Assistant  (kmeral  Counsels, 
United  States  Information  .Agency.  Suite 
700,  301-4th  Street.  SVV..  Washington, 
DC  20547.  Telephone  202-619-6829. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  section  212(e)  of  the 
Immigration  and  Natiemality  Act,  as 
amended  (8  U.S.C.  1182(e),  and  22  CFR 
41.63(b).  The  Secretary  of  State 
designated  on  April  2,^),  1972.  and 
revised  on  February  10.  1978,  a  list  of 
fields  of  specialized  knowledge  or  skills 
(referred  to  as  the  Exchange-Visitor 
Skills  List)  and  those  countries  whu  h 
clearly  required  the  .services  of  persons 
engaged  in  one  or  more  of  such  fields. 
Any  alien  who  was  a  national  or 
resident  of  one  of  those  countries  and 
obtained  an  exchange-visitor  visa  and/or 
became  a  participant  in  an  Exchange- 
Visitor  Program  involving  a  designated 
field  of  specialized  knowledge  or  skill 
after  the  effective  date  of  those  public 
notices  was  subject  to  the  two-year 
foreign  residence  (home-country 
physical  present.e)  recjuirement  of 
section  212(e)  ot  said  hnmigration  and 
Nationality  Act  as  provided  by  said 
section  and  22  CFR  4l.H5(b). 

Pursuant  to  the  provisions  of 
Reorganization  Plan  No.  2  of  1977, 
section  217  of  the  L'nited  States 
Information  Agenc.v  Authorization  Act 
of  August  24.  1982  (Pub.L  97-241)  and 
Executive  Orders  Nos.  120.18  of  March 
27.  1978  and  12,388  of  ()<,t()ber  14.  1982, 
the  Director,  United  States  Information 
Agency,  further  revised  the  1972 
Exchange-Visitor  Skills  List  on: 
September  )().  lM8fi;  February  5,  1987; 
Mart.h  19.  1987;  .\pril  1,  1987; 
Decemf)er  16.  1988  and  on  fulv  28, 
1993. 

Ex(;hange  visitors  who  entered  the 
country  prior  to  said  effective  date  shall 
continue  to  be  governed  by  the  1972 
Exchange-Visitor  Skills  List,  as 
amended.  The  Skills  Lists  have  been 
developed  after  consultation  with 
foreign  governments.  USIA  area  offices. 


USIS  posts  abroad,  and  with  the 
assistance  of  foreign  servic:es  officers 
assigned  to  USIA's  Office  of  the  General 
Counsel,  Waiver  Branch,  Exchange 
Visitor  Program  Services. 

Dated:  January  7,  1997. 
I,es  )in, 

General  Counsel. 

The  Revised  Exchange  Visitor  Skills 
List  appears  as  follows: 

Revi.sed  .Skills  (Master) 

Group  {Ij.  Fields  in  the  Administration 
of  Public  or  Public-Oriented  Affairs: 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare. 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(inf;luding,  but  not  limited  to  the 
.Administration  of  Justice) 

ll.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vo<;ational  School 
Administration 

IN.  Hospital  Admini.stration 

lO.  Labor  Union  Administration 

Group  (2).  Fields  in  the  Medical 
Profession: 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
Medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to;  Anesthesiology,  Audiology, 
Cardiography,  Cardiology,  Dermatology. 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
Hematology,  Inuuunology.  Internal 
Medicine,  Neurological  Surgery, 
Obstetrias  and  Gynecology,  Oncology. 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology.  Plastic  Surgerv.  Preventive 
Medicine,  Proctology,  Psvchiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery. 
Thoracic  Surgery,  Toxicology,  Urologv 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 


2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J.  Dental  Technology 

2K.  Optometry 

2L.  Chiropractic  and  Osteopathy  (not 
including  Osteopathic  Physicians  who 
also  practice  Medicine) 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine.  Osteopathy 
or  Osteopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

2S.  Medical  Research 

Group  (3).  Fields  in  Computer  Science 
and  Related  Professions: 

3A.  Computer  Science 

3B.  Information  Science  and  Systems 
Analysis 

3C.  Data  Processing  (including,  but 
not  limited  to  the  use  of  data  in 
analyzing  census  financial  planning  and 
feasibility  studies) 

3D.  Computer  Programming 

3E.  Computer  Maintenance 
Technologies 

Group  (4).  Fields  in  Engineering  and 
Related  Professions: 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4J.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to; 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to;  systems. 
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safety  and  production  engineers,  and 
including  Automatic  Data  Proc;essing) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to  light  and  soimd 
technolog}) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

4U.  Agricultural  Engineering 

4V  Nuclear  Engineering 

4W,  Natural  Resource  Management 
Engineering  (including  but  not  Limited 
to  Water  Resource  Management) 

4X.  Environmental  Engineering 

Croup  15).  Fields  in  the  Natural 
Sciences  and  Mathematics: 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

.SB.  Life  Sciences  (including,  but  not 
limited  to  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

.50.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to  physical 
and  chemistry  laboratory  technicians) 

3H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

5L  Atmospheric-Hydrospheric 
Sciences  (including  but  not  limited  to 
Marine  Science,  Meteorology  and 
Oceanography) 

5).  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

.50.  Forestry 

5P.  Fisheries  (or  other  Marine 
Products) 

.5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geoc:hemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

.5S.  Ecology  and  Environmental 
Protection  (including  Con.servation) 

5T.  Desalinization 


,SU.  Population  Studies 
.SV.  Botany 
.")W.  Entomology 

(koup  16).  Fields  in  the  Social  Scientes: 

fiA.  Sociology  (except  Economics  and 
in(. hiding  Oiminologv) 

fiB.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psvchobiologv) 

fiC.  History  (including  Art  History) 

fiD.  Philosophy  (including 
Humanities) 

fiE.  Anth.'-opology  and  Archaeology 

fip.  Demography 

BG.  Cioverimient  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

fiH.  Economics 

6L  Literature 

6).  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  hut  not 
limited  to  Music;,  Theater,  Sculpture, 
Motion  Picture  .'Hrts  and  Sciences,  ami 
Photography) 

BL.  Estate  Management 

BM.  Linguistics 

6N.  Law  (including  Judicature  and  all 
branches  and  specialties  in  the  [)ractice 
of  Law,  except  in  Law  Enfon  ement) 

BO.  Theology 

6P.  Cultural  Diversity  (including,  but 
not  limited  to  Women's,  Minority, 
Ethnic  and  Area  Studies) 

6Q.  Fashion  and  Textile  Design 

BR.  Graphic  Design 

fiS.  Geography 

6T.  Home  Economics 

6U.  Language  Studies 

Group  (7).  Fields  in  the  Study  and 
Practice  of  Education: 

7 A.  Teaching  and  Religious  Education 

7B.  Educational  Testing.  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  Scfiool  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F,  College  and  Mniversity  Teaching 
in  Natural  Sciences.  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  F"oreign  language 
Education) 

7H.  College  and  University  Teaching 
of  Education 

71  College  and  University  Teaching  of 
Business 

7 J.  Agricultural  School  Teaching 

7K.  Education  of  the  Physic  ally 
Handicapped  (including  Education  of 


the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physic  al  Education  and 
Rec:reution  (including,  but  not  limiird  tc 
Coacfiing) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

70.  Teachint;  in  Law  Scho(;ls 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Ciuidance  and  Counseling 

7Q  Camp  Counselor 

7R.  Educational  Technology 
(Instructional  Systems  Tec:hnology) 

7S.  Educational  Psychology 

7T.  Curriculum  Planning 

Group  (H).  Fields  in  Communication. 
Transport  and  Construction  Professions 
and  Skills: 

8A.  Journalism  (uu:luding.  but  iu)t 
limited  to  editors  and  reporters  and 
including  text-honk  writers,  interpreters 
and  translators) 

RB.  Communication  Media  line  luding 
Television  and  Film) 

HC  Electrical  C^ommunication 
Tec:hnologv 

HD.  Radio  Operation 

8E.  Airplane  Piloting  (including,  hut 
not  limited  to  .Airline  Piloting) 

8F,  Men:hant  Marine 

8G.  Arc:hitec:ture  (including  Marine 
.'\rchitec:tua') 

8H.  Construction  (including  but  not 
limited  to  builders,  hut  not  inc  luding 
skilled  and  unskilled  laborers) 

81.  C;onstruc;tion-Pro)ec;t  Management 

8).  Drafting 

8K.  Skilled  Operation  of  Construc;tion 
Machines 

HL  Telecommunications 

Group  191.  Fields  in  Business: 

flA.  Industrial  and  Business 
.'Kdministration  and  Management 
(including,  but  not  limiteci  to: 
programmers  and  Project  Evaluation. 
Business.  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Incfustnal  Relations 

9E  Economic  T3e\elopment  anci 
Planning  (including  Rural  Development) 

9F  Ec:ononiic  Information  AnaKsis 
linc:luding.  but  not  limited  to 
Management  Studies) 

9G   .Accounting 

9H.  Cybernetic  Technology 

9L  Statistic;s 

91.  Insurance  (inc;luding  .Actuaries) 

9K.  Administration  of  Financial 
Institutions  [including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

91.  Financial  Planning 

9M  Operations  Research 

9N.  Banking 
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90.  Parni  Management  ami 
Adniinistratioii 

9F'  Hotel  and  Motel  Management 
flR.  Market  I  ntJ 
4S.  f'lnance 

Gnnip  III)  I  Fifld.''  nj  Library  Science: 

IDA  I.ibrarv  Science  (including,  but 

not  limited  to  Fle(  troni<  Data  Storage 

and  Retrieval) 

Afghanistan 

Please  Note;  the  Skills  List  For 
Afghanistan  Is  Currently  Suspended. 

Albania 
tiroup  11) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I. 
Group  {^) 

All  fields  listed  m  part  1. 
Group  (4) 

All  fields  listed  in  part  1. 
Group  (5) 

All  fields  listed  ni  part  [. 
Group  (6) 

All  fields  listed  in  part  1. 
Group  (7) 

All  fields  listed  in  part  1. 
Group  (8) 

All  fields  listed  in  p^rt  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  m  part  I. 
Algeria 
Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

2A.  Cksneral  Practice  of  Medicine 
(including  (Jsteopaths  who  also  practice 
medicine) 

2B   Recognized  \!edunl 
Specializations  (inc.hiding.  but  not 
limiteil  to;  Anesthesiology.  Audiology, 
Cardiography.  Cardiology,  Dermatology, 
Embryology.  Kpideiniologv.  Forensic 
Medif:ine,  Clastroenteroiogv. 
Hematology.  Immunologv.  Internal 
Medicine,  Neurological  Surgery. 
Obstetrics  and  Gvne(.ology,  Oncology, 
Ophthalmology.  Orthcjpedic  Surgery, 
Otolaryngology.  Pathologv.  Pediatrics, 
Pharmacology  and  Pharmaceutics. 
Physical  Medicme  and  Rehabilitation. 
Physiology.  Plastic  Surgery.  Preventive 


Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery. 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2G.  Nursing  (including,  hut  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J.  Dental  Technology 

2K.  Optometry 

2L.  Chiropractic  and  Osteopathy  (not 
including  Osteopathii;  Physicians  who 
also  practice  medicine) 

2N.  All  Therapies.  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  O-steopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  hut  not 
limited  to  Child  Psychology, 
Psychometrics  and  Psychobiology) 

6H.  Economics 

Group  (7) 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  St;hool  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences.  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7J.  Agricultural  S(;hool  Teaching 

7N.  Teaching  in  Medic  al  Sc;hools 
(including,  but  not  limited  to  lecturers) 

70.  Teaching  in  Law  Schools 
(including,  but  not  limited  to  lecturers) 

Group  (8) 

All  flelds  listed  in  part  I. 
Group  (9) 

All  fields  -listed  in  part  I. 


Argentina 
Group  (1) 

lA.  Public;  Administration  (including 

but  not  limited  to:  Clity  Planning,  L^rban 

Studies/Planning,  Urban 

Transportation,  and  Public  Health) 
IB.  Public;  Social  Administration 

(in(;luding.  but  not  limited  to;  Welfare. 

Dieteti(;s,  Nutrition,  Family  Planning 

and  Public  Health) 

IE.  Drug  Abuse  and  Narcotics  Control 
1|.  Primary  School  Administration 
IK.  Sec:ondary  School  Administration 
IL.  College,  University  and  Higher 

Education  Administration 

IM.  Technical  or  Vocational  School 

Administration 

IN.  Hospital  Administration 

Group  (2) 

2C.  Veterinary  Medicine 
Group  (.3) 

All  fields  listed  in  part  I. 
Group  (4J 

4E.  Communication  Engineering 

4H.  Elecitronic  Engineering  (including 
Radio  Engineering) 

4J.  Genetic  and  Biomedical 
Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4U.  Agricultural  Engineering 

4W.  Natural  Resource  Management 
Engineering  (including  but  not  limited 
to  Water  Resource  Management) 

4X.  Environmental  Engineering 

Group  (5) 

5A.  (Chemistry  (including  all  branches 
and  specialties  in  Chemistry.  exc:ept  in 
Pharmai:y  and  Chemical  Engineering) 

5B.  Life  Scienc:es  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5D.  Optics  and  Physics  (including 
Physical  Chemists,  Metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetic:s 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to;  Physic:al 
and  Chemistry  Laboratory  Technicians) 

■SI.  Atmospheric:-Hydrospheric 
Sciences  (inc;luding  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

,tL.  Agric;ulture  and  Agronomy 
(including,  but  not  limited  to: 
Veterinarians,  Plant  Pathologists. 
Poultry  and  Dairy  .Sc;ientists.  Animal 
Husbandry  and  Animal  Nutrition) 

.5M.  Food  Science  and  Tec:hnology 

5P.  Fisheries  (or  other  Marine 
Products) 

."iQ.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
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branches  of  Applied  Geology  including 
Geophysicists  and  Geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U.  Population  Studies 

Group  (6) 

6J.  Instructional  Media  and 
Technology 
fiM.  Linguistics 

Group  (7) 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
P'oreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  Teaching 
of  Education 

7L  College  and  University  Teaching  of 
Business 

7J.  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7R.  Educational  Technology 
(Instructions  Systems  Technology) 

7T.  Curriculum  Planning 

Group  (8) 

8L.  Telecommunications 
Group  (9) 

91.  Statistics 
Group  (10) 

lOA.  Library  Sc;ience  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Azerbaijan 

Group  (  2) 

2B.  Recognized  Medical 
Specializations  (including,  hut  not 
limited  to:  Anesthesiology,  Audiology. 
Cardiography.  (;ardiology.  Dermatologv, 
Fnibryologv,  Fpidtmiiology,  Forensic: 


Medicine,  Gastroenterology. 
Hematology,  Immunology.  Internal 
Medicine.  Neurological  Surgery. 
Obstetrics  and  Gynecology.  Oncology, 
Ophthalmology,  Orthopedic  Surgery. 
Otolaryngology.  Pathology,  Pediatrics. 
Pharmacology,  and  Pharmaceutics. 
Physical  Medicine  and  Rehabilitation. 
Physiology,  Plastic  Surgery,  Preventive 
Medicine.  Proctology,  Psychiatry  and 
Neurology.  Radiology.  Speech 
Pathology,  ,Sports  Medicine,  Surgery, 
Thoracic  Surgery.  Toxicology,  Urology 
and  Virology) 

2D.  Emergency  Medicine 

2H  Medical  Instruments  and 
Technology 

2M.  Medical  Cybernetics 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2R.  Environmental  Health 

Group  (3) 

3B.  Information  Science  and  Systems 
Analysis 
3D.  Computer  Programming 

Group  (4) 

4B,  Cartography 

4H,  Eledronic  Engineering  (including 
Radio  Engineering) 

4),  Genetic  and  Biomedical 
Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  Plastics,  Wood,  Paper  and 
Metal,  but  not  including  Metal 
Fabrication) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4S,  Printing  and  Photographic 
Engineering  and  Technology 

Group  (5) 

3C.  Study  of  Drugs  and  .\llieci 
Sciences 

5D.  Optics  and  Physics  (inc;liiding 
Physical  Chemists,  Metallurgists  and  all 
branches  and  specialties  in  Physics) 

5l.  Atmospheric-H\ drospheric; 
Sciences  (including,  but  not  limited  to 
Marine  Scienc:e.  Meteorology  and 
Oc:eanography) 

5M.  F'ood  Science  and  Technology 

5Q  Geology  (including  all  branches 
and  spec:ialties.  e.g.  Oceanolog\ .  and  all 
hranc:hes  of  Applied  CTfology  inciiKiing 
Geoph\sic;ists  and  Geochemists) 

r,S.  Ecology  and  Environmental 
Protection  (including  Conser\ ation) 


Group  (6) 

6|  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music.  Theater,  St:ulplure, 
Motion  Pic:ture  Arts  and  Sciences,  and 
Photograph\ ) 

6L,  Estate  Managenit-nt 

6R.  Graphic  Design 

fiT.  Home  Kc  onornu  s 

Group  (7) 

7B.  Educational  Testing.  E\aluation 
and  Measurement 

7K,  Education  of  the  Phvsic:ally 
Handicapped  (mcluding  Kciuc:ati()n  ul 
the  Mentally  Retarded  and  EniotionalU 
Disturbed) 

7L.  Education  of  Exceptional  (ituidren 

7N,  Teaching  in  Medical  Schools 
(inc:luding.  but  not  limited  to  lec:turers) 

7R  Educ;ational  Technolog\ 
(Instructional  Systems  Technology) 

Group  (8) 

HA.  Journalism  (inc:luding,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8E.  Airplane  Piloting  (including,  but 
not  limited  to  .Airline  Piloting) 

8F,  Merc:hant  Marine 

HH.  Construction  (inc;luding,  but  not 
limited  to  builders,  but  not  mc  hiding 
skilled  and  unskilled  laborers) 

8L.  Telecommunic:ations 

Ciroup  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(inc:luding,  but  not  limited  to: 
Programmers  and  Pro|ec  t  Evaluation, 
Business,  Total  Quality  Management) 

98.  International  Business  and 
Commerce 

9D  Labor  and  Industrial  Relations 

9F   Economic  Intormatmn  .Analysis 
{including,  but  not  limited  to 
Management  Studies) 

9H  C.vbernetic  Technology 

91  Insurance  (inc:!uding  .Actuaries) 

9K.  Administration  ot  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9M.  Operations  Resean.h 

9N.  Banking 

9P.  Hotel  and  Motel  Man.igt-ment 

9R.  Marketing 

9S.  Finance 

Bahamas 

Group  I  \] 

\.\.  Public  Administration  (ini:luding 
hut  Not  Limited  To:  City  Planning, 
Urban  Studies/Planning,  Urban 

Transfiortation.  anil  Puhlii   Health) 
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IB.  Puhlic  .So(  ial  ,-\ilrninistratio!i 
(including,  hut  not  litnitHii  to.  Welfare, 
Dietetics,  Nutrition.  Family  Planning 
and  Puhlic  Health) 

IM.  Teihnical  or  Vocational  School 
.Administration 

If).  l.;ihor  l.'niun  .Admmistration 

Group  (  ;!) 

.A.1I  fields  listed  in  part  I. 
Group  (4) 

4D.  Civil  Engineering  (including 
.Airport  Engineering) 

4G.  Electrical  Engineering 

4L.  MuriuH'  and  .Aeronautical 
Engineering  and  Technology  (including, 
hut  not  limited  to:  Marine  and  Flight 
Engineers) 

4N.  Mechanii:al  Engineering 
(including,  hut  not  limited  to:  systems, 
safety  and  production  engineers,  and 
including  Automati(  Data  Processing) 

Group  (5) 

5A.  Chemistry  (including  all  hranches 
and  spei:ialties  in  Chemistry,  except  in 
Pharmacy  and  ('hemicai  Engineering) 

5B.  Life  Scieni:es  (including,  hut  not 
limited  to:  Pharmac  \'  and  Biology) 

3D.  Optics  and  Physics  (including 
Physical  Chemists.  Metallurgists  and  all 
hranches  and  specialties  in  Phvsics) 

."iF  Mathematics 

5L.  Agriculture  and  .Agronomy 
(including,  hut  not  limited  to: 
Veterinarians.  Plant  Pathologists. 
Poultry  and  Dairy  -Scientists,  .Animal 
Husbandry  and  Animal  Nutrition) 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  hranches 
and  specialties,  eg.  Oceanology.  and  all 
hranches  of  Applied  Cieologv  including 
Geophysicists  and  Cieochemists) 

5R.  Hydrology  (including,  hut  not 
limited  to  Water  Pollution) 

5T.  Desalinization 

Group  (6) 

BA.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  hut  not 
limited  to  Psychometrics.  Child 
Psychology  and  Psychobiology) 

fiH.  Economics 

Ciroup  (7) 

"C.  Primar\  .S(  hool  Teaching 
(including,  hut  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  hut  not  limited  to  Remedial 
Tea(.hing  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  I'niversitv  Teaching 
in  Natural  Si:iences,  Mathematics, 


Enguieering  and  lechnology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liheral  Arts  and 
Literature  (including  Foreign  I,iinguage 
Education) 

7H.  College  and  University  Teaching 
of  Education 

7J.  Agricultural  School  Teaching 

7M.  Physical  Education  and 
Recreation  (including,  hut  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  hut  not  limited  to  lectun^rs) 

70.  Teaching  in  Law  Schools 
(including,  but  not  limited  to  lecturers) 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8C.  Electrical  Communication 
Technology 

8E.  Airplane  Piloting  (including,  hut 
not  limited  to  Airline  Piloting) 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  hut  not  including 
skilled  and  unskilled  laborers) 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9L  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9N.  Banking 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Bahrain 

Group  (1) 

lA.  Public  Administration  (including 
but  not  limited  to:  Citv  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IK.  Secondary  School  .Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 


2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology, 
Cardiography.  Cardiology.  Dermatology, 
Embryology.  Epidemiology,  Forensic 
Medicine,  Gastroenterology. 
Hematology,  Immunology.  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology. 
Ophthalmology,  Orthopedic  Surgery. 
Otolaryngology,  Pathology.  Pediatrics. 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation. 
Physiology,  Plastic  Surgery.  Preventive 
Medicine, Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine.  Surgery. 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J.  Dental  Technology 

2K.  Optometry 

2L.  chiropractic  and  Osteopathy  (not 
including  Osteopathic  Physicians  who 
also  practice  medicine) 

2N.  All  Therapies,  Prosthetics  And 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

Group  (  3) 

All  fields  listed  in  part  I. 

Group  (4) 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
hut  not  limited  to:  Marine  and  Flight 
Engineers) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety  and  production  engineers,  and 
inc;luding  Automatic  Data  Processing) 


4T.  Surveying  (including 
Oceanography) 

Group  (5) 

5.A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

,tB.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

,tD.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

,SF.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  tec:hnicians) 
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.5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

5K.  Repair  and  Maintenance 
Technology 

fiL.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5P.  Fisheries  (or  other  marine 
products) 

.5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology.  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5T.  Desalinization 

Group  (6) 

6H.  Economics 
Group  (7) 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

Group  (8) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8E.  Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
Programmers  and  Project  Evaluation, 
Business,  Total  Quality  Maiiagement) 

91.  Statistics 

98.  Banking 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Bangladesh 

Group  (1) 

All  fields  listed  in  part  I. 


Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Spef;ializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology. 
Cardiography.  Cardiology.  Dermatology. 
Embryologv.  Epidemiology.  Forensic 
Medicine.  Gastroenterology. 
Hematology.  Immunology.  Internal 
Medicine.  Neurological  Surgery. 
Obstetrics  and  Gynecology.  Oncology. 
Ophthalmology,  Orthopedir;  Surgery. 
Otolaryngology,  Pathology.  Pediatrics, 
Pharmacology  and  Pharmaceutics. 
Physical  Medicine  and  Rehabilitation. 
Physiology,  Plastic  Surgery,  Preventive 
Medic:ine.  Proctology.  Psychiatry  and 
Neurology.  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery,  Toxicology.  Urology 
and  Virology) 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2).  Dental  Technology 

2K.  Optometry 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

6H.  Economics 
Group  (7) 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7G.  College  and  University  Teaching 
of  Social  Sciences.  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  T  eaching 
of  Education 

7).  Agricultural  School  Teaching 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

Group  (8) 

8C.  Electru;al  Communication 
Technology 


8H  C^onstrucnion  (including,  hut  not 
limited  to  Iniilders,  hut  not  including 
skilled  and  unskilled  laborers) 

81   Drafting 

8K.  Skilled  Operation  of  ('onsfrin  tion 
Machines 

Group  (91 

91  Statistics 

9K.  Administration  nt  Financial 
Institutions  (inc:luding.  but  not  limitcci 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9N.  Banking 

Benin 
Group  (1) 

lA.  Fub!i(,  .'Xdministration  (including. 

but  not  limited  to:  City  Planning.  Urban 

Studies'Planiiing.  Urban 

Transportation,  and  Publu  Health! 
IB.  Public  Social  Administration 

(including,  but  not  limited  to:  Welfare, 

Dietetics.  Nutrition.  Family  Planning 

and  Public  Health) 

l),  Primar\  School  .^dniinistration 
IK.  Secondary  School  Administration 
IM  Technical  or  Vocational  School 

Administration 

IN.  Hospital  .Administration 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  .Anesthesiology.  Audiology, 
Cardiography,  Cardiology.  Dermatologv . 
Embryology.  Epidemiology.  Forensic 
Medic:ine,  Gastroenterology, 
Hematology.  Immunoloj^.  Internal 
Medicine.  Neurological  Surgery, 
Obstetrics  and  Gynecology.  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
C^olaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics. 
Physical  Medii   ne  and  Rehabilitation, 
Physiology,  Plastic  Surgery.  Preventive 
Medicine,  Proctology.  Psychiatry  and 
Neurology,  Radiology.  Speech 
Pathology.  Sports  Medicine.  Surger\ . 
ThoracK  Surgery,  Toxicology.  L'rology 
and  Virology) 

2G.  Nursing  (including,  hut  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medii^al  records  clerks) 

2H  Medical  Instruments  and 
Technology 

21.  Dentistry 

2l,  LVntal  Technology 

2K.  Optonietr\ 

21,  Chiroprai  tu  and  Osteopath)  (not 
including  Osteopathic  Physicians  who 
also  practice  medicine) 

2N.  All  Therapies.  Prosthetics  and 
Healing  (except  Medicine.  Osteopathy 
or  Osteopathu  Medicine.  .Nursing. 
Dentistry.  (Chiropractic  and  Optometry) 
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20.  Medical  Statistics  and 
Documentation 
2P.  Cancer  Research 
2Q.  Medical  Photojjrnphy 
2R.  Environmental  Health 
2S.  Medical  Research 

Group  (3) 

All  Files  Listed  in  Fart  I. 

Group  (4) 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4G,  Electrical  Engineering 

4H.  Electrical  Engineering  (including 
Radio  Engineering) 

4L.  Marine  and  Aeronautical 
Engineering  and  Technologv  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety  and  production  engineers,  and 
including  Automatic  Data  Processing) 

40.  Mining  and  Lumt>ering 
Engineering  and  Technology 

4T.  Surveying  (including 
Ck:eanography) 

4U.  Agricultural  Engineering 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  hut  not 
limited  to:  Pharmacy  and  Biology) 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

fiK.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  sc:ientists,  animal 
husbandry  and  animal  nutrition) 

50.  Forestry 

5P.  Fisheries  (or  other  Marine 
Products) 

5Q.  Geology  (including  all  branches 
and  spet;ialties.  e.g.  Oceanologv,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geo<:hemists) 

.5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

Group  (6) 

6A.  Sociology  (except  Ei:onomics  and 
including  Criminology) 

68.  Psytiiology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6H.  Economics 


Group  (7) 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  Teaching 
of  Education 

7J.  Agricultural  School  Teaching 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

70.  Teaching  in  Law  Schools 
(including,  but  not  limited  to  lecturers) 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including  but  not 
limited  to  builders,  but  not  inf:luding 
skilled  and  unskilled  laborers) 

81.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Proief:t  Evaluation, 
Business,  Total  Quality  Management) 

91.  Statistics 

9K.  Administration  of  Financial 
histitutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9N.  Banking 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Elec-tronic  Data  Storage 
and  Retrieval) 

Bolivia 
Group  (1) 

lA.  Public  Administration  (including 
but  Not  Limited  To:  City  Planning, 
Urban  Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 


Dietetics,  Nutrition,  Family  Planning 

and  Public  Health) 

IJ.  Primary  School  Administration 
IK.  Secondary  School  Administration 
IM.  Technical  or  Vocational  School 

Administration 
IN.  Hospital  Administration 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

28.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology, 
Cardiography,  Cardiology,  Dermatology. 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology. 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology.  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J.  Dental  Technology 

2K.  Optometry 

2L.  Chiropractic  and  Osteopathy  (not 
including  Osteopathic  Physicians  who 
also  practice  medicine) 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing. 
Dentistry,  Chiropractic  and  Optometry) 

Group  (3) 

All  fields  listed  in  part  I. 

Group  (4) 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety  and  production  engineers,  and 
including  Automatic  Data  Processing) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 
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5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5D.  Optics  and  Physics  (including 
Physical  Chemists,  Metallurgists  and  all 
branches  and  specialties  in  Physics) 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  Skilled  Metal  Crafts 
Workers) 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology.  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology,  and  Psychobiology) 

6H.  Economics 

6N.  Law  (including  Judicature  and  all 
branches  and  specialties  in  the  practice 
of  Law,  except  in  Law  Enforcement) 

Group  (7) 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences.  Mathematics. 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  Teaching 
of  Education 

7J.  Agricultural  School  Teaching 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

70.  Teaching  in  Law  Schools 
(including,  but  not  limited  to  lecturers) 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 


including  text-book  writers,  interpreters 
and  translators) 

SB.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8E.  Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

81.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (91 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G,  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9J.  Insurance  (including  Actuaries) 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Botswana 

Group  (1) 

All  fields  listed  in  part  I. 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology. 
Cardiography,  Cardiology.  Dermatology. 
Embryology.  Epidemiology.  Forensic 
Medicine,  Gastroenterology, 


Hematology.  Immunology.  Internal 
Medicine.  Neurological  Surgerv. 
Obstetrics  and  Gynecologv.  Oncology, 
Ophthalmology.  Orthopedic  Surgery, 
Otolarvngology.  Pathology.  Pediatrics. 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology.  Plastic  Surgery.  Preventive 
Medicine.Proctology.  Psychiatry  and 
Neurology.  Radiology.  Speech 
Patholog\.  Sports  Medicine.  Surgery. 
Thorac  ic  Surgery,  Toxicology,  Urology 
and  V'irologyJ 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  rec:eptionists  and 
medical  records  clerks  1 

2H.  Medical  Instruments  and 
Technology 

21  Dentistry 

2).  Dental  Technology 

2K.  Optometry 

2L.  Chiropractic  and  Osteopathy  (not 
including  Osteopathic  Phvsicians  who 
also  practice  medicine) 

2N.  All  Therapies.  Prosthetics  and 
Healing  (except  Medicine.  Osteopathy 
or  Osteopathic  Medicine.  Nursing. 
Dentistry,  Chiropractic  and  Optometry) 

Group  (3) 

.■Ml  fields  listed  in  part  1. 

Group  (4) 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4G.  Electrical  Engineering 

4H  Eiectronit  Engineering  (including 
Radio  Engineering) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to  systems, 
safety  and  production  engineers,  and 
including  Automatic  Data  Processing) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4T  Sur\eying  (including 
Oceanography) 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5D.  Optics  and  Physics  (including 
Physical  Chemists,  Metallurgists  and  all 
branches  and  specialties  in  Physics) 

5F.  Mathematics 

5G  Laboratory-  Technology 
(including,  but  not  limited  to;  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  Skilled  metal  crafts 
workers) 

,5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists. 


2456 


Federal  Register   /  Vol.  62.  No.   11   /  Thursday.  January  16,   1997  /  Notices 


poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

SO.  Forestry 

5P  Fisheries  (or  othfT  marine 
products) 

5Q.  Geology  (includiny  all  branches 
and  specialties,  eg.  ()(  eanologv.  and  all 
branches  of  Applied  (ieology  including 
geophysicists  and  geot;heniists) 

5R.  Hydrology  (including,  hut  not 
limited  to  Water  Pollution] 

Group  (fi) 

6A  Sociology  (except  Economics  and 

including  Criminology) 

RB.  Psvchology  (including,  but  not 
limited  to  Psychometrics.  Child 
Psychology  and  Psychobiology) 

6H.  Economics 

BN.  [,aw  (including  Judicature  and  all 
branches  and  spei.ialties  in  the  practice 
of  Law,  except  in  [.aw  Enforcement) 

Group  (7) 

7(^  Primary  School  Teaching 
(including,  hut  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F  College  and  University  Teaching 
in  Natural  Sciences.  Mathematics, 
Engineering  and  7  et  hnology  (except 
.'Vgriculture) 

7|.  Agricultural  .School  Teaching 

Group  (H) 

HA.  lournalism  iincluding.  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

HC.  Electrical  Communication 
Technology 

8D,  Radio  Operation 

H(;  Archifectiirt'  (including  Marine 
.-Xnhitecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

.SI,  C;onstru(tio!i  Project  Management 

H).  Drafting 

«K.  Skilled  Operation  of  Construction 
.Ma<  bines 

Grouj)  ■')) 

'•.■\   hulustridl  and  Business 
.Vdmmistrcifirui  and  Management 
(uK  luding.  t)ut  not  limited  to: 
programmers  and  Project  Evaluation, 
Business.  Total  Quality  Management) 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

Q\,  Flanking 


Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Brazil 

Group  (1) 

1  A.  Public  Administration  (including. 
but  not  limited  to:  City  Planning,  LIrban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare. 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IL.  College.  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  Sdiool 
Administration 

IN.  Hospital  Administration 

lO.  Labor  Union  Administration 

Group  (2) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology, 
Cardiography.  Cardiology.  Dermatology. 
Embryology,  Epidemiology.  Forensic; 
Medicine,  Gastroenterology, 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgery. 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Phannacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation. 
Physiology,  Plastic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology.  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery.  Toxicology.  Urology 
and  Virology) 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

2|.  Dental  Technology 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing. 
Dentistry,  Chiropractic  and  Optnnietrv) 

25.  Medical  Research 

Group  (3) 
All  fields  listed  in  part  I. 


Group  (4) 

All  fields  listed  in  part  I. 

Group  (5) 

.^A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 
,5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

51).  Optics  and  Physics  (including 
Physical  Chemists.  Metallurgists  and  all 
branches  and  specialties  in  Physics) 
,5E.  Genetics 
,5F.  Mathematics 
5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

.■)H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  c.rafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 
5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
Veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 
5M.  Food  Science  and  Technology 
5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 
,50.  F'orestry 

5P.  F^isheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 
5T.  Desalinization 
5U.  Population  Studies 
5V.  Botany 
5VV.  Entomology 

Ciroup  (6) 

fij.  Instructional  Media  and 
Technology 

Group  (7) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F,  C^ollege  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
.Agriculture) 

7H.  (iollege  and  University  Teaching 
of  Education 
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7].  Agricultural  School  Teaching 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

7R.  Educational  Technology 
(Instructional  Systems  Technology) 

7T.  Curriculum  Planning 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

81.  Construction-Project  Management 

8J.  Drafting 

8L.  Telecommunications 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

91.  Statistics 

9J.  Insurance  (including  Actuaries) 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Burkina  Faso 

Group  (1) 

lA.  Public  Administration  (including 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban  Transporation, 
and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH,  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

Ij.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2] 

.All  fields  listed  in  part  I. 
Group  [3] 

All  fields  listed  in  part  I. 


Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

61.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business.  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (incl^-iing  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 


Burma  (see  Myanmar) 

Burundi 

Group  (1) 

All  fields  listed  in  part.  I. 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology. 
Cardiography.  Cardiology,  Dermatology, 
Embryology.  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
Hematology,  Immunology,  Internal 
Medicine.  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology.  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery-,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery.  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F,  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2).  Dental  Technology 

2K.  Optometry 

2L.  Chiropractic  and  Osteopathy  (not 
including  Osteopathic  Physicians  who 
also  practice  medicine) 

2N.  All  Therapies.  Pro.sthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing. 
Dentistry.  Chiropractic  and  Optometry! 

20,  Medical  Statistics  and 
Documentation 

2P-  Cancer  Research 

2Q.  Medical  Photographv 

2R-  Environmental  Health 

Group  [3] 

.Ml  fields  listed  m  part  I. 

Group  (4) 

4,^.  .Aerospace  EnginetTing 

4B.  Cartography 

4C.  Cheniu..il  Hiigmeenng 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Eiectrual  Kii^iiiieenp.^ 

4l.  Energy  Engineering  aiifi 
Technology  (but  not  including 
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Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4J.  Genetic  and  Biomedical 
Engineering 

4K,  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  marine  and  flight 
engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  metal 
fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to;  systems, 
safety,  and  production  engineers,  and 
including  .Automatic  Data  Processing) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (5) 

5.^.  Chemistry  (including  all  branches 
and  specialties  in  Chemistrv.  except  in 
Pharmacy  and  Chemical  Engineering) 

.58.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

5F.  Mathematics 

5G,  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistrv  laboratory  technicians) 

.SH.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

5L  Atmospheric-Hydrospheric 
Sciences  (including,  hut  not  limited  to: 
Marine  Science.  .Vteteoroiugv  and 
Oceanographv  I 

51.  .Astronomy  and  Space  Technology 

5K.  Repair  and  .Maintenance 
Technology 

5L  .Agriculture  and  .Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists,     . 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  S(.iL'nce  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  CJceanology,  and  all 
branches  of  Applied  (ieology  including 
geophysif  ists  and  geof:hemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 


58.  Ecology  and  Environmental 
Protection  (including  Conservation) 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

68.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

60.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

6L  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

6N.  Law  (including  Judicature  and  all 
branches  and  specialties  in  the  practice 
of  Law,  except  in  Law  Enforcement) 

Group  (7) 

Ail  fields  listed  in  part  I. 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

SB.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8 J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 

Afiministralion  and  Management 

(including,  but  not  limited  to: 

programmers  and  Project  E\aluation. 

Business,  Total  Quality  Management) 
9B.  International  Business  and 

Commerce 
9C.  Industrial  Organization 
9D.  Labor  and  Industrial  Relations 
9E.  Economic  Development  and 

Planning  (including  Rural  Development) 
9F.  Economic  Information  Analysis 

(including,  but  not  limited  to 

Management  Studies) 


9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Cameroon 

Group  (1) 

lA.  Public  Administration  (including 
but  Not  Limited  To:  City  Planning, 
Urban  Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Layv  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Ju.stice) 

ll.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

2A.  General  Practice  of  Medicine 
(ini;luding  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology, 
Cardiography,  Cardiology,  Dermatology, 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology. 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaf:eutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
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Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  hut  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2].  Dental  Technology 

2K.  Optometry 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic:  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (inc:luding.  but  not  limited  to: 
Marine  Scienc:e,  Meteorology  and 
Oceanography) 

5].  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Si:ience  and  Technology 

5N.  Zoology  (in(  hiding  Animal 
Behavior  and  Physiology) 

.^0.  Forestry 

5P.  Fisheries  (Or  Other  Marine 
Products) 


.^Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branc;hes  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

."iS.  Ecology  and  Environmental 
Protec:tion  (including  ConservationJ 

Group  U^] 

BA.  Soc:iology  (except  Economics  and 
including  Criminology) 

6C.  History  (inclucTing  Art  History) 

6D.  Philosophy  (including 
Humanities) 

BE.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H  Ec:onomics 

61.  Literature 

fij.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music.  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

fiL.  Estate  Management 

fiM.  Linguistics 

Group  (7) 

All  fields  listed  in  part  I. 
Group  (H) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Elec;tric:al  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construc:tion-Projec:t  Management 

8L  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 

Administration  and  Management 

(including,  but  not  limited  to: 

programmers  and  Projec:t  E\aliiation. 

Business.  Total  Quality  Management) 
9B.  International  Business  and 

Commerc:e 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 

Planning  (inc:luding  Rural  Development) 
9F.  Ec:onomic  Information  .•\nalysis 

(including,  but  not  limited  to 

Management  Studies) 


9G.  Ac;counting 

9H.  Cybernetic  Technology 

91  Statistics 

9K  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizniions  .uid 
Credit  I'nions) 

9L  P^inaiicial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
.•\dministratiun 

9P  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Elec:tronic  Data  Storage 
and  Retrieval) 

Cape  Verde 

Group  i  1) 

l.\.  Public  Administration  (including 
but  Not  Limited  To;  Urban  Studies/ 
Planning,  Urban  Transportatinn,  City 
Planning  and  F  ihlic  Health) 

IE.  Drug  Ab    ^e  and  Nan  otics  C^ontrol 

IF  International  Health 

IG.  Tourism  and  Travel 

IN.  Hospital  Administration 

Group  (3) 

All  fields  lis'  d  in  part  I 

Group  (4) 

4C.  Chemic  ai  Engineering 

4D.  Civil  Engineering  (inc  hiding 

Airport  Engine'  "ing) 
4F  C^omputei  Engineering  and 

Technologies 
4G  Elec:tri(;a.  Engineering 
4H.  Electronic  Engineering  (inc  hiding 

Radio  Engineering) 
41.  Energy  Engineering  and 

Technology  (bi     not  including 

Petroleum  and  Natural  Gas  Engineering 

and  Technology) 

4K,  Industrial  Engineering 
4L  Marine  and  Aeronautical 

Engineering  and  Technology  (including. 

but  not  limited  to:  Marine  and  Flight 

Engineers) 

4N.  Mechanical  Engineering 

(including,  but  not  limited  to.  systems. 

.safety,  and  production  engineers,  and 

including  Automatic  Data  Proi  essing) 
4U,  .'\gri(  ultural  Engineering 
4\V,  Water  Resource  Manageiiient 
4.\  Environmental  Engineering 

Group  (.5) 

5A.  Chemistry  including  all  br.iiic  hes 
and  spec:ialties  in  Chemistry,  except  in 
Pharmacy  and  Chenncal  Engineering) 

5B.  Life  Scie'    es  (including,  but  not 
limited  to:  Phamiacy  and  Biology) 

"jD  Optics  and  Physics  (including 
pluMcal  chemists,  metallurgists  and  all 
hraiit  hes  and  spec;ialties  m  Physics) 

.')!.  Atmospheric:-Hydrospheric 
Sciem;es  (inchiding   hul  not  limited  to: 
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Marine  Science,  Meteorology  and 
Oceanography 

51.,  Agri(.uitiire  ami  .Ajponomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultrv  and  dairy  scientists,  animal 
husbandry  and  animal  tuitrition) 

30.  Forestry 

.5F.  Fisheries  (or  otlier  marine 
products) 

5Q.  Cleologv  (uu  lading  ail  branches 
and  spei:ialties,  e.g.  Oceanologv.  and  all 
branches  ot.\pplied  Geology  uicluding 
geophysicists  and  geochemists) 

.5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution] 

5S.  Ecology  and  Environmental 
Protection  (including  (loiiservation) 

5T,  Desalinization 

5U.  Population  Studies 

Group  (6) 

6E.  Anthropology  and  .Archaeology 
6H.  Economics 
6J.  Instructional  Media  and 
Technology 

Group  (7) 

7E.  Vocational  and  Technical  School 
Teaching 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8G.  Architecture  (including  Marine 
Architecture) 

8L.  Telecommunications 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to; 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9N.  Banking 

9P.  Hotel  and  Motel  Management 

9R.  Marketing 

9S.  Finance 

Central  African  Republic 

Group  (1) 

lA.  Public:  Administration  (including, 
but  not  limited  to:  C^ity  Planning,  Urban 
Studies/Planning.  Urban 
Transportation,  and  ['ubli(  Health) 


IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare. 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Correc  tions 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I. 

Group  (3) 

All  fields  listed  in  part  I. 

Group  (4) 

All  fields  listed  in  part  I. 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

,')B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agrrculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  sc:ientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

."iN.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  C>:eanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 


5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 
5U.  Population  Studies 

Cirouf)  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

fiB.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  .Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  ^9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation. 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerc-.e 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
management  studies) 

9G.  Accounting 
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9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Plaiuung 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P,  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Chad 

Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to;  City  Planning.  Urban 
Studies/Planning,  Urhan 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare. 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

Ij.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

5.^.  Chemistry  (including  all  branches 
and  specialties  in  Chemistr\',  except  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to;  Pharmacy  and  Biology) 

.''iC.  Study  of  Drugs  and  Allied' 
Sciences 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 


.tH.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospherit; 
S(  iences  (including  hut  not  limited  to: 
Marine  Science.  Meteorolog\  and 
Oceanography) 

5).  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

,SL.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

.W.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

r)Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology.  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics.  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6).  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater.  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  E.state  Management 

6M.  Linguistics 

Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Conmiunication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communit;ation 
Technology 

8D.  Radio  Operation 

HF.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 


KH,  Construction  (iiu  luiiing,  but  not 
limited  to  builders,  hut  not  includiim 
skilled  and  unskilled  laborers) 

81.  Construction-Pro)ec:t  Management 

81.  Drafting 

8K.  Skilled  Operation  oi  Construction 
MacTiines 

{^roup  (9) 

'1A   Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B,  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D  Labor  and  Industrial  Relations 

9E  F;(  ononiii  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  .Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  .-Xccounting 

9H.  (Aberiietii  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  St:ience  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Chile 

Group  ( 1) 

All  fields  listed    n  pari  1 
Group  (2) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology.  Audiologv. 
Cardiographs ,  Cardiology.  I3emiatolog\ 
Embryology.  Epidemiology.  Forensic 
Medicine.  Gastroenterology. 
Hematologs .  Immunology.  Internal 
Medicine.  Neurological  Surgery. 
Obstetrics  and  Gynecology,  Onc;ology. 
Ophthalmology.  Orthopedic  Surgery, 
Otolaryngology.  Pathology,  Pediatrics, 
Pharmacologs  and  Pharmaceutics. 
Physical  Medicine  and  Rehabilitation. 
Physiology.  Plastic  Surgery.  Preventive 
Medicine.  Proctology.  Psychiatry  and 
NeurologN.  Radiology,  Speech 
Pathology.  Sports  Medicine.  Surgery. 
Thoracic  Surgery  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nu(  lear  Medicine 
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2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses.  physic:ians  receptionists  and 
medical  records  clerks) 

21.  Dentistry 

2M.  Medical  Cybernetics 

2N.  .All  Therapies,  Prosthetics  and 
Healing  (except  Medi(,uie.  Osteopathy 
or  Osteopathic  Medicine.  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  .Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (:j) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  1. 
Group  (fi) 

6A.  vSociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (mcluding,  but  tujt 
limited  to  Child  Psychology, 
Psychometrics  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D  Philosophy  (including 
Humanities) 

RE.  Anthropology  and  .Archaeology 

6F.  Demography 

fiG.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics  ' 

fil.  Literature 

fij.  Instructional  Media  and 
Technology 

fiK.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater.  Sculpture, 
Motion  Picture  .Arts  and  Sciences,  and 
Photography) 

fiL.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  S«;hool  Teaching 
(including,  but  not  limited  to  .Mursery 
Schools  and  Kindergartens) 

7F.  College  and  University  Teac:hing 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  liniversitv  Teaching 
of  Social  S<:iences,  Liberal  Arts  and 
Literature  (including  Foreign  Uinguage 
Education) 

7H.  College  and  liniversitv  leaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 


7].  Agricuhurai  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Raciio  Operation 

8E.  Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

8F.  Merchant  Marine 

81.  Construction-Project  Management 


Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Development, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

90.  F"arm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

People's  Republic  of  China 

Please  note  that  the  skills  list  for  the 
People's  Republic  of  China  does  not 
apply  to  the  citizens  of  Taiwan. 

Group  (1) 

All  fields  listed  in  part  I 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I 


Group  (6) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
Colombia 
Group  (1) 

lA.  Public  Administration  (including 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF'.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

lO.  Labor  Union  Administration 

Group  (2) 

2B.  Recognized  Medical 
Specializations  (including,  hut  not 
limited  to:  Anesthesiology,  Audiology, 
Cardiography,  Cardiology,  Dermatology, 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology. 
Ophthalmology.  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Pla.stic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 


UMI 


Federal  Register  /  Vol.  62,  No.  11  /  Thursday,  January  16.  1997  /  Notices 


2463 


2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J.  Dental  Technology 

2M.  Medical  Cybernetics 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

41.  Energy  Engineering  (hut  not 
including  Petroleum  and  Natural  Gas 
Engineering  and  Technology) 

4J  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  marine  and  flight 
engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  bui  not  including  Metal 
Fabrication) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  PhOTographic 
Engineering  and  Technology 

Group  (5) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science.  Meteorologv  and 
Oceanography) 

5).  Astronomy  and  Space  Technology 

5M.  Food  Science  and  Technology 

.^N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 


5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  inc;luding 
geophysic:ists  and  geochemists) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

fiC.  Historv  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

61.  Literature 

6).  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Pif:ture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

fiM.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  Sc:hool  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

71,  College  and  University  Teaching  of 
Business 

7J.  Agricultural  School  Teaching 

7K  ,  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  EmotionalK 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 
8F.  Merchant  Marine 
81.  Construction-Project  Management 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(ini:luding.  but  not  limited  to: 
programmers  and  Project  Development. 
Business,  Total  Quality  Management) 


9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D  Lat)or  and  Industrial  Relations 

9E.  Econumu  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G,  Accounting 

9H,  Cvbernetic  Technology 

91.  Statistics 

9L.  Financial  Planning 

9M.  Operations  Research 

90.  Farm  Management  and 
Administration 

9P  Hotel  and  Motel  Management 

Group  (1  til 

lOA  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

C^osta  Ri(  a 

Group  (1) 

All  fields  listed  in  part  1 
Ooup  (2) 

.Ml  fields  listed  in  part  I 
Group  (.3) 

All  fields  listed  in  part  i. 
Group  i4) 

All  fields  listed  in  part  I. 
Group  (5) 

.-Ml  fields  listed  in  part  I 
Group  (6) 

fi.'K,  Sot  iologv  (except  Economics  and 
including  Criminology) 

6C.  History  (including  .\t\  Histor\ ) 

6D,  Philosoph\  (intluding 
Humanities) 

6E   Anthropology  and  An  haeology 

6F,  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H,  Economics 

61,  Literature 

fi).  Instructional  Media  and 
Technolog\ 

6K,  Fine  .^rts  (including,  hut  not 
limited  to  Music.  Theater,  Sculpture. 
Motion  Pi(  turn  .\rts  and  Sciences,  and 
Photography) 

6L.  Estate  Man.  ^ement 

fiM.  Linguistic. s 

60.  Theology 

6P.  Cultural  Diversity  (including,  but 
not  limited  to  Women's.  Minority. 
Ethnic  and  .^rea  Studies) 

6Q.  Fashion  and  Textile  Design 

6R.  Graphu  Design 

fiS,  Geography 

6T  Home  Economii;s 

6U  language  Studies 
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Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing.  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  hu!  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  iu)t  limited  to  Remedial 
Teaching  and  I'eachmg  o!  Entjlish  as  a 
Foreign  Language) 

7E.  Vocational  and  Tet:hnical  School 
Teaching 

7F.  College  and  University  Teaching 
m  Natural  Sciences.  Mathematics, 
Engineering  and  Technology  (except 
Agru;ulture) 

7G.  College  .uid  University  Teaching 
of  Social  Sciences.  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  ami  University  Teaching 
of  Education 

7L  College  and  University  Teaching  of 
Business 

7|.  Agricultural  Sf:hool  Teai:hiug 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (ini  hiding,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

rP  Career  Guidance  and  Counseling 

7Q.  Camp  Coun.se lor 

7R.  Educational  Tei  hnology 
(Instructional  S\stems  Technology) 

7S.  Educational  Psychology 

7T.  Curriculum  Planning 

Group  (8) 

8A.  loumalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Cnmmunication  Media  (including 
Television  and  Film) 

KC  Electrical  (Communication 
Technology 

HE.  Merchant  Marine 

81.  Constru;:t ion-Project  Management 

HK  Skilled  Operation  of  Construction 
Machines 

8L.  Telecommunications 

(.roup  (9) 
All  fields  listed  in  part  I. 

r,r(jup  ( 10) 

loA.  Library  Science  (including,  but 
iMii  limited  to  Ele<:tronic.  Data  Storage 
and  Rt'trifval) 

Cote  d  Knire  (formerly  Ivory  Coast) 

Group  ( 1) 

lA  Public  Administration  (including, 
but  imt  limited  to:  City  Planning,  Urban 


Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

28.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiologv, 
Cardiography,  Cardiology.  Dermatology, 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
Hematology,  Immunology.  Internal 
Medicine,  Neurological  .Surgery, 
Obstetrics  and  Gynecology,  Oncology. 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics. 
Pharmacology  and  Pharmaceutics. 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology.  Speech 
Pathology,  Sports  Medicine.  Surgery. 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J.  Dental  Technology 

2K.  Optometry 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,Osteopathv  or 
Osteopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 


2Q.  Medical  Photography 
2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (.5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistrv,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C  Study  of  Drugs  and  Allied 
Sciences 

,50.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
hranches  and  specialties  in  Physics) 

.5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to;  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

,51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  A.stronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
hu.sbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  an<f  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

BA.  Soc:iology  (except  flconomics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics.  Child 
Psychology  and  Psychobiologv) 

6CC.  liistory  (including  Art  History) 

BD.  Philosophy  (including 
Humanities) 

6E,  Anthropology  and  Archaeology 

fiF.  Demography 

fi(j.  (Tovernment  and  Politics 
(inc;luding.  but  not  limited  to 
International  Relations) 


UMI 


Federal  Register  /  Vol.  62.  No.  11  /  Thursday.  January  16.  1997  /  Notices 


2465 


6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

All  fields  listed  in  part  L 
Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

8L  Construction-Project  Management 

8J.  Drafting 

8K.  Skilled  Operation  ot  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to; 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology, 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 


Croatia 
Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

.'\ll  fields  listed  m  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (.5) 

All  fields  listed  in  part  1. 
Group  (6) 

All  fields  listed  m  part  1. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  1. 
Group  (10) 

All  fields  listed  in  part  I. 
Cyprus 
Group  (1) 

All  fields  listed  in  part  I 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

Ail  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

6A,  Sociology  (except  Economic  s  and 
including  Criminology) 

BB.  Psychology  (including,  but  not 
limited  to.  Psychometrics.  Child 
Psychology  and  Psychobiologyi 

fiC.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Ar(:haeolog\ 

6F.  Demography 

6G.  Government  and  Politic,'; 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

fil.  Literature 

fij.  Instructional  Media  and 
Technology 

RK.  Fine  Arts  (inciudmg.  but  not 
limited  to  Music,  Theater.  Sculpture 
Motion  Picture  Arts  and  Siieiu  es,  and 
Photography) 


6L,  Estate  Management 
BM.  Linguistics 

Group  (7) 

7A  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7C  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

71.  College  and  I'mversit)  Teaching  of 
Business 

7K    Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  EmotionalK 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

88  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8E  Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

8F.  Merchant  Marine 

8G  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  inc;luding 
skilled  and  unskilled  laborers) 

81,  Construction-Project  Management 

8J.  Drafting 

8K  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

All  fieidv  listed  in  part  I 
Group  (10) 

lOA  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Czech  Republic 

Group  11) 

lA.  Public  Administration  (iiu  ludinj^, 
but  not  limited  to:  City  Planniiit;  rrhiP, 
Studies/Planning,  Urban 
Transportation,  and  Puhlu  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics.  Nutrition.  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE  Drug  .^buse  and  Narcotics  Control 

IF.  International  Health 
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IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  fustice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  vS<:hool  Administration 

IK.  Secondary  School  .Xdmmistration 

IL.  College,  Universitv  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
.Administration 

IN.  Hospital  Administration 

tJroup  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  .Anesthesiology.  .Audiology, 
Cardiography,  ("ardiology.  Dermatology, 
Embryology.  Epidemiology,  Forensic 
Medicine.  Gastroenterology, 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgerv. 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology.  Pathology.  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preventive. 
Medicine.  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology.  Sports  Medicine,  Surgery, 
Thoracic  Surgerv.  Toxh  ology.  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D,  Emergent, y  .Medicine 

2F.  Geriatrics 

2G,  Nursing  (including,  hut  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

21.  Dental  Tec  hnology 

2K.  Optometry 

2M.  Medical  Cybernetics 

2N,  .Ml  Therapies.  Prosthetics  and 
Healing  (except  Medicine.  Osteopathy 
or  Osteopathic  Medicine,  Nursing, 
Dentistry,  C:hiropractic  and  Optometry) 

20.  Medic  al  Statistics  and 
Documentation 

2P  Cancer  Research 

2Q,  Medic;al  Photography 

2R.  Environmental  Health 

2S.  .Medical  Research 

Group  [2] 

.All  fields  listed  in  part  1 
Group  (4) 

All  fields  listed  in  part  I 


Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 
5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  ancl  all 
branches  and  specialties  in  Physics) 

."iE.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  Physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication   including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  To: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U.  Population  Studies 

5V.  Botany 

5W.  Entomology 

Group  (6) 

All  fields  listed  in  part  1. 
Group  (7) 

All  fields  listed  in  part  1. 
Group  (8) 

All  fields  listed  in  part  1. 
Group  (9) 

All  fields  listed  in  part  1. 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Dominican  Republic 
Group  (1) 

All  fields  listed  in  part  I. 


Group  (2) 

All  fields  listed  in  part  L 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  1. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G,  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M,  Linguistics 

60,  Religion  and  Theology  (including, 
but  not  limited  to  Ministry) 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F,  College  and  University  Teaching 
in  Natural  Scienc;es,  Mathematics, 
Engineering  and  Technology  (exc:ept 
Agriculture) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 

7J.  Agricultural  School  Teaching    ' 

7K  .  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 
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7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 
7P.  Career  Guidance  and  Counseling 

Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Ecuador 

Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning.  Urban 
Transportation,  and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

ll.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

Group  (2) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2H.  Medical  Instruments  and 
Technology 

2J.  Dental  Technology 

2M.  Medical  Cybernetics 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

Ail  fields  listed  in  part  I. 
Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

41,  Energy  Engineering  (hut  not 
including  Petroleum  and  Natural  Gas 
Engineering  and  Technology) 


4J.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronauticxil 
Engineering  and  Technology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles.  Plastics,  Wood,  Paper  and 
Metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  Systems, 
safety,  and  production  engineers,  and 
including  Automatic  Data  Processing) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including. 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

.5C.  Study  of  Drugs  and  Allied 
Sciences 
5E.  Genetics 
5F.  Mathematics 
5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 
5J.  Astronomy  and  Space  Technology 
5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agr  jnomv 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 
5M.  Food  Science  and  Technology 
.5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 
50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanologv,  and  all 
branc:hes  of  Applied  Geology  including 
geophysicists  and  gecK:hemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 
5T.  Desalinization 


5L'  Population  Studies 
Group  (6) 

fiA  Sociology  (except  Economics  and 
including  Criminology) 

fiB.  Psychology  (including,  but  not 
limited  to  Psychometrit:s,  Child 
Psychology  and  Psychobiologv) 

6C  History  (including  Art  History) 

6D  Philosophy  (including 
Humanities) 

BE.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  .Music,  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences  and 
Photography) 

6L.  Estate  Management 

6M  Linguistic:s 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7E.  Vocational  and  Te(,hnical  S(  hool 
Teaching 

7F  College  and  Uni\  ersitv  Teaching 
in  Natural  S<:iences,  Mathematics. 
Engineering  and  Technology  (except 
.•\griculture) 

~H.  College  and  University  Teaching 
of  Education 

7!.  College  and  University  Teaching  of 
Business 

7K,  Education  of  the  PhysicalK 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionalh 
Disturbed) 

7L.  Education  of  Exceptional  (Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

~P.  Career  Guidance  and  Counseling 

Group  (8) 

SB,  Communication  .Media  (in(  luding 
Television  and  Film) 

HC  Electrical  Communication 
Technology 

8D  Radio  Operation 

8F  Merchant  Marine 

HH  Construction  (including,  but  no! 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81  Construi:tion-Project  Management 

8),  Drafting 

8K  Skilled  Operation  of  Constr'.ntiun 
Machines 

Group  (9) 

9A  Industrial  and  Business 
.Administration  and  Management 

(including,  but  not  iimiied  to: 
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prograininers  and  Project  Development, 
E?usiiie.ss.  Total  Quality  Management) 

9B  International  Business  and 
Commerce 

9C  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic:  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  .Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  TechnoloKV 

91.  Statistics 

9K  .Administration  of  Fuiancial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Resean  h 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

El  Salvador 

Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  Citv  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics.  Nutrition.  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
.Administration  of  Justice) 

II  Parks  and  Recreation  Management 
(iiu. hiding,  but  not  limited  to  VVikilife 
Management) 

Ij.  Primary  School  Administration 

IK.  Secondary  School  .Administration 

IL.  College,  Llniversity  and  Higher 
Education  .Administration 

IM.  Technical  or  Vocational  School 
.Administration 

IN.  Hospital  Administration 

Group  (2) 

2.\.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B  Rec;ognized  Medical 
Specializations  (int:luding,  but  not 
limited  to:  Anesthesiology.  Audiology, 
Cardiography,  Cardiology,  Dermatology, 
Embryology,  Epidemiology.  Forensic 
Medicine,  Gastroenterology. 
Hematology.  Immunology.  Internal 


Medicine,  Neurological  Surgery. 
Obstetrics  and  Gynecology.  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology.  Speech 
Pathology,  Sports  MedH:ine,  Surgery, 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 
2C.  Veterinary  Medicine 

20.  Emergency  Medicine 
2E.  Nuclear  Medicine 
2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J.  Dental  Technology 

2K.  Optometry 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  L 
Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4L  Energy  Engineering  (but  not 
including  Petroleum  and  Natural  Gas 
Engineering  and  Technology) 

4).  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
tet;hnology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 


Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

.5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astrenomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

5N.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U.  Population  Studies 

Group  (6) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

fiE,  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

61.  Literature 

6f.  Instructional  Media  and 
Technology 

f)K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 
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7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7H.  College  and  University  Teaching 
of  Education 

7].  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidanf:e  and  Coun.seling 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8E.  .Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

8F.  Merchant  Marine 

81,  Construction-Project  Management 

Group  (9) 

9B.  International  Busmess  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(inc:luding.  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H  Cybernetic  Technology 

9L.  Financial  Planning 

9M.  Operations  Research 

90.  Farm  Management  and 
Administration 

9P  Hotel  and  Motel  Management 

Equatorial  Guinea 

(iroup  (1) 

l.A  Puhlu  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics.  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  .Abuse  and  Narcotics  Control 

IF,  International  Health 

IG,  Tourism  and  Travel 

IH,  Law  Enforcement  and  Corrections 
(iiu:luding.  but  not  limited  to  the 
Administration  ot  fustice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

l).  Primary  School  Adnunistration 

IK,  Secondary  School  Administration 

IL,  Ciollege,  L'ni\ersity  arui  Higher 
Education  Administration 


IM,  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2  ) 

All  fields  listed  in  part  I. 
Group  (3) 

All  helds  listed  in  part  I. 
Group  (4) 

.•\11  helds  listed  in  part  I. 

Group  (.t) 

5A  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 
.5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology] 

5C.  Study  of  Drugs  and  .Allien 
Sciences 
5E.  Genetics 
5F.  Mathematics 
5G,  Laboratory  Technolog\ 
(including,  but  not  limited  to:  Physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication"(including.  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 
3).  .Astronomy  and  Space  Technology 
5K.  Repair  and  Maintenance 
Technology 

5L,  Agriculture  and  Agrononn 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 
,5M,  Food  Science  and  Technology 
.tN.  Zoology  (including  Animal 
Behavior  and  Physiology) 
30  F'orestry 

5P.  Fisheries  (or  other  marine 
products) 

.3Q,  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanoiogv.  and  all 
branches  of  Applied  Geology  inc  lading 
geophysicists  and  geochemisis) 

5R,  Hydrolog\  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Consersation) 
5LI  Population  Studies 

Group  (fi) 

6,A.  Sociology  (except  Economit  s  and 
liu.ludinK  Criminologv) 

HB,  Psvcholog\  (including,  but  not 
liitHted  to  Psychometncs,  Chi'd 
Psychology  and  Psychobiology) 

OC.  History  (including  Art  History) 

RD.  Phi!osoph\  (including 
Humanities) 

HE.  .Anthropology  and  .Archaeology 

fiF,  Demography 

6G,  Government  and  Pn'itics 
(including,  but  not  limited  to 
International  Relations) 


6H.  Economics 

fil.  Literature 

fi).  Instructional  Media  and 
Technology 

6K,  Fine  Arts  (including,  but  not 
limited  to  Musit  .  Theater,  .Sculpture. 
.Motion  Picture  Arts  and  Sciences,  and 
Photography) 

fiL,  Estate  Managenifiit 

fiM,  Linguistics 

Group  (7) 

.All  helds  listed  in  part  I. 
(iroup  (8  ) 

8A  lournalism  (inc:luding.  but  not 
limited  to  editors  and  reporters,  and 
including  textbook  writers,  interpreters 
and  translators) 

8B.  Communication  .Media  (including 
Television  and  Film) 

8C.  Electrica   Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  .An;hitecture  (including  Marine 
.Architet.ture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

HI.  C^onstruction-Proiect  Management 

8).  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
[including,  but  not  limited  to 
programmers  and  Project  Evaluatum, 
Business,  Total  Quality  Management) 

98.  Internatio-  al  Business  and 
Commen  e 

'^C,  Industrial  (Jrganization 

9D,  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F  Economic  Information  .AnaK||s 
(including,  but  not  limited  to 
.Management  Studies) 

9G.  Acc:ounting 

9H  Cybernetic;  Technology 

91.  Statistics 

9K.  .Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  (Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operat'ons  Research 

9N.  Banking 

90.  Farm  Management  and 
.Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 
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Fthiopia 
Group  (1) 

All  fields  listed  m  p.irt  1 
Group  (2) 

AH"  fields  listed  in  pnrt  I. 
Group  {:]] 

All  fields  listed  in  part  I. 

Crroup  14) 

All  fields  listed  in  part  1. 
Group  (5) 

All  fields  listed  in  part  1. 
Group  (fil 

All  fields  listed  in  part  \ 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
(iroup  (9) 

All  fields  listed  m  part  I. 
Group  (10) 

All  fields  listed  in  part  I 
Fiji 
Group  (1) 

lA  Public  Administration  (including, 
but  not  limited  to:  Citv  Planning,  I'rban 
Studies/Planning  and  Publu,  Health! 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics.  Nutrition.  Fanulv  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
.administration  of  lustice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Tef:hnical  or  Vocational  School 
.administration 

IN.  Hospital  Administration 

lO.  Labor  Union  .Administration 

Group  (2) 

2B   Recognized  Medical 
Specializations  (including,  but  not 
limited  to;  Anesthesiology,  .\udiolngv, 
(^ardiographv.  C^ardiologv,  Dermatology, 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgerv, 
Obstetrics  and  Gynef;ology.  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 


Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery,  Toxicology.  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J,  Dental  Technology 

2K.  Optometry 

2L.  Chiropractic  and  Osteopathy  (not 
including  Osteopathic  Physicians  who 
also  practice  medi(;ine) 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I, 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

58.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  ,-\llied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  .Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 


5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U.  Population  Studies 

Group  (B) 

All  fields  listed  in  part  1. 
Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Teachiiig  of 
Business 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L,  Education  of  Exceptional  Children 

7M,  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

70.  Teaching  in  Law  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8E.  Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architet;ture) 

81.  Construction-Project  Management 

8J.  Drafting 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business.  Total  Quality  Management) 


UMI 


Federal  Register  /  Vol.  62.  No.  11  /  Thursday.  January  16,  1997  /  Notices 


2471 


9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9J.  Insurance  (including  Actuaries) 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Gabon 

Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studie.s/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics.  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  tc  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  ^chool 
Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  L 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 


5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50,  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 
5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology,  and  Psychobiology) 

6C.  History  (including  Art  Historvl 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Art;haeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

BH.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

All  fields  listed  in  part  I 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 


including  text-'  ook  writers,  interpreters 
and  translators) 

8B,  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Mac.hines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to 
programmers  and  Project  Evaluation. 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (includi  ,g  Rural  Development) 

9F.  Economic,  1  .formation  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (inclc  !ing,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Gambia 
Ciroup  (1) 

All  fields  listed  in  part  i 
Group  (2) 

■Ml  fields  listed  '  i  part  I 
Group  (3) 

.Ml  fields  listed  in  part  I. 
Group  (4) 

.All  fields  listed  in  part  1. 
Group  (5) 

5A.  Chemistry  (including  all  brnni  hcs 
and  spec  iaities  in  C^hemislry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B  Life  Sciences  (including,  bu!  not 
limited  to  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  nil 
branches  and  specialties  in  Physics) 
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5E.  Genetics 

5V  Mathematics 

S(.  Laboratory  Technology 
!iiu  iuilin,u,  nut  (iiit  luiuted  to  physical 
ami  (  ht-niistrv  laboratory  technicians) 

'iK  Mcta!  Fabrication  (inckiding.  but 
!i()t  limited  to  skilled  nsetal  crafts 
workers! 

t1  Atmospheric-Hv  drospheric 
Sciences  (incliidinkj,  bnt  not  limited  to 
Marine  Science.  Meteorology  and 
Oi.eanugraphy) 

,51  .\stronomv  and  Space  Technology 

5K.  Re[)air  and  Maintenance 
Tei  hnolog\ 

'il..  Agriculture  And  Agronomy 
(including,  hut  not  limited  to 
vfftennarians.  plant  pattiologists. 
poultry  and  dair\  scientists,  animal 
husbandry  and  animal  nutrition) 

,tM.  Food  Scieni  e  and  Technology 

,5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

SO,  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (inc  hiding  all  branches 
and  specialties,  eg.  OceanoUjgy.  and  all 
branches  of  Applied  Cieology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

.')S.  Ecology  and  Fnviroiuiientai 
Protection  (including  ConseryationJ 

5U.  Population  Studies 

Group  (fi) 

RA.  .Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (inc. hiding,  but  not 
limited  to  Psyc;hometrics.  C^hild 
Psychology  and  Psychobiology) 

BC'.  History  (including  Art  History) 

RD.  Philosophy  (im  ludiiig 
Humanities) 

BF.  Anthropology  ami  .\rchaeologv 

BF.  Demograph\ 

BG.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Fconomics 

61.  Literature 

B|.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater.  .Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

BL.  Estate  Management 

BM.  Linguistics 

B.N.  Law  (including  fudicature  and  all 
branidies  and  specialties  in  the  practice 
of  Law,  except  in  Law  Knfon.ement) 

(iroup  (7) 

.Ml  fields  listed  in  part  I 

Group  (8) 

HA.  )()urnalism  (including,  but  not 
limited  to  editors  and  reporters,  and 


including  text-book  writers,  interpreters 
and  translators) 

88.  Communication  Media  (intruding 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

8L  Construction-Project  Management 

8J.  Draf^ina 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

All  fields  listed  in  part  L 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Ghana 

Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

58.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  hut  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

5L  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  To: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 


,5M.  Food  Science  and  Tet;hnology 

,SN.  Zoology  (including  Animal 
Behavior  and  Physiology) 

.tO.  Forestry 

5P.  Fisheries  (or  other  marine 
produr:tsJ 

.SQ.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology.  and  all 
branches  of  Applied  Cicology  including 
geophysicists  and  geochemists) 

.tR,  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

•SS.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5\J.  Population  Studies 

Group  (6) 

6.A.  Sociology  (except  Economics  and 
including  Criminology) 

BB.  Psychology  (including,  but  not 
limited  to  Psychometrics.  Child 
Psychology,  and  Psychobiology) 

6C.  History  (including  Art  Hi.story) 

6D.  Philo.sophy  (including 
Humanities) 

BE.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Fxonomics 

6L  Literature 

6j.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  L 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Guatemala 

Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  llrban 
Studies/Planning,  Urban  Transportation 
and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 


UMI 
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IG.  Tourism  and  Travel 

IH.  Law  Enforcemont  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice! 

11,  Parks  ami  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

If.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

lO.  Labor  Union  Administration 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiologv, 
Cardiography,  Cardiology.  Dermatology. 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery.  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2].  Dental  Technology 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P.  Caiu:er  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 

Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4E.  Communication  Engineering 


4F.  Computer  Engineering  and 

Technologit!s 

41.  Energ\  LngineHring  (but  not 
iiK, hiding  Petroleum  and  Natural  Gas 
Engineering  and  Technology) 

4L  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  .-Xeronauticai 
Engineering  and  Technology  (including. 
but  not  limited  to:  Marine  and  Fli>iht 
Engineers) 

4,M,  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  iiu, hiding  Metal 
Fabrit;ation) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

Group  (5) 

•SB.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

fiE.  Genetics 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

."il.  Atmospheric-Hydrospherit: 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5M.  Food  Science  and  Technology 

5N,  Zoology  (including  Animal 
Behavior  and  Physiology) 

.'iP.  Fisheries  (or  other  marine 
products) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

6C.  History  (including  Art  History) 

BD.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

61.  Literature 

fij.  Instructional  Media  and 
Tec:hnology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music.  Theater,  St:ulpture, 
Motion  Picutre  Arts  and  Sciences,  and 
Photography) 

fiL.  Estate  Management 


6M.  Linguistics 
Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testiiit;.  Kxnlualion 
and  Measurement 

71.  College  and  Universit\  It-aching  of 
Business 

7K.  Education  of  the  rti\si(.all\ 
H.indicapped  (including  Education  of 
the  Mentally  Retarded  and  FmotionalK 
Disturbed! 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coac:hing) 

7N.  Teaching  m  MedKal  Schools 
(including,  hut  not  limited  to  lecturers) 

7P  Career  Guidance  and  Counseling 

Group  (H! 

8B  (^ommunu  ation  Media  (Uii.luding 
Television  and  Film) 

8F.  Mert.hant  Marine 

81.  Construction-Project  Management 

8K  Skilled  Operation  of  Construe  tion 
Machines 

Group  (91 

9A  Industrial  and  Business 
.Administration  and  Management 
(including,  but  not  limited  to 
Programmers  and  Project  Evaluation. 
Business.  Total  Quality  Management! 

9B  International  Business  and 
Commerce 

9C  Industrial  Organization 

9D,  Labor  and  Industrial  Relations 

9E.  Economic.  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  .Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Tec:hnology 

9K.  .Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N  Banking 

90.  Farm  Management  and 
Administration 

9P  Hotel  and  Motel  Management 

Guinea 

C-roup  (1) 

l.A  Publii  .Administration  (ini  luciing. 
but  not  limited  to:  City  Planning.  Urban 
Studies/Planning.  I'rban 
Transportation,  and  Public  Health) 

IB,  Public  Soc:iai  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetic:s.  Nutrition,  FamiK  Planning 
and  Public:  Health) 

IC.  Public;  Social  Services 

ID.  Sanitation 

IE,  Drug  .Abuse  and  N'an,:otics  Ciontrol 
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IF   Ititeriiiitioiiiil  Ht'iilth 

l(i.  I'ourisrii  aru!  I'mvei 

in.  Law  Kiiforc  fiiuMit  and  Corrt'i.tions 
(including,  hut  not  limited  to  the 
.Xdministrntion  ot  [ustice) 

II  Parks  and  Rei.reation  Management 
(including,  hut  not  Imutcd  to  Wildlife 
Managcnient) 

l|.  Primary  Sc  hoc!  .\dniinistration 

IK.  Sc'condarv  Scliooi  Administration 

IL.  College.  I'nivcrsitv  ami  Higher 
Education  Adnnnistr.ition 

IM,  Tec  hnic.il  or  Vocational  School 
Administration 

IN-  Hospital  A(i ministration 

Croup  [2] 

All  fields  liste<i  in  part  F 
Croup  (.')) 

All  fields  listed  in  part  I. 
Croup  (4) 

All  fields  listed  in  part  1. 
Croup  (5) 

5A.  Chemistrv  (including  all  hranches 
and  spe«;ialties  in  C^hemistr\.  ex(  ept  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  hut  not 
limited  to:  Pharmacy  .ind  Biology) 

nC.  Study  of  Drugs  and  Allied 
Sciences 

5E.  CTcnetic^s 

5F.  Mathematics 

'iCr   Lahoratory  Technolngv 
(including,  hut  not  limited  to;  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  F'ahrication  (including,  hut 
not  limited  to  skilled  metal  crafts 
workers) 

'ji.  AtmospherK.-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science.  Meteorolog\  and 
Oceanography) 

5).  Astronomy  and  Space  Technology 

5K.  Repair  and  Mciintenanf:e 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  hut  not  limited  to: 
yeterinarians,  plant  pathologists, 
poultry  and  dairy  s(  ientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

■SN,  Zoology  (ini  hiding  .Animal 
Behavior  and  Physiology) 

5().  Forestry 

5P  Fisheries  (or  other  marine 
products) 

')Q.  (jeology  (including  all  hranches 
and  specialties,  e.g..  Oceanolngy,  and  all 
branches  of  Applied  (ieology  including 
geophysi(,ists  and  geo(.hemists) 

.SK  Hydrology  (iiu  liiding.  but  not 
limited  to  Water  Pollution) 

")S.  Ecology  and  Environmental 
Prote<:tion  (iiu  hiding  Conservation) 

.SU  Population  Studies 


Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics  ,  r;hild 
Psychology,  and  Psychobiology) 

6C.  History  (including  Art  History) 

fiD.  Philosophy  (including 
Humanities) 

BE.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

6L  Literature 

fij.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

80.  Radio  Operation 
8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  hut  not 
limited  to  builders,  hut  not  including 
skilled  and  unskilled  laborers) 

81.  (Construction-Project  Management 
8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  E<:onomic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 


to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
■Administration 

9P.  Hotel  and  Motel  Management 

Guinea-Bissau 

Croup  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology.  Audiology, 
Cardiography,  Cardiology,  Dermatology, 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
Hematology.  Immunology.  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology.  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology.  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation. 
Physiology,  Plastic  Surgery,  Preventive 
Medicine.  Proctology,  Psychiatry  and 
Neurology.  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

2l.  Dentistry 

2J.  Dental  Technology 

2K.  Optometry 

2L.  Chiropractic  and  Osteopathy  (not 
including  osteopathic;  physicians  who 
also  practice  medicine) 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing. 
Dentistry.  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

Group  (3) 

All  fields  listed  in  part  I. 

Group  (4) 

4B.  Cartography 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Ellectrical  Engineering 

4H.  FClectronic  tmgineering  (including 
Radio  Engineering) 


UMI 


41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4K.  Industrial  Engineering 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4P.  Navigation  and  Transportation 
Engineering 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 
5B.  Life  Sciences  (including,  but  not 
limited  to:  pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 
5F.  Mathematics 
5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomv 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 
5M.  Food  Science  and  Technology 
5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 
50.  Forestry 

.5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanologv,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (inc:luding.  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 
5T.  Desalinization 
5U.  Population  Studies 

Group  (6) 

■  6A.  Sociology  (except  Economics  and 
including  Criminology) 
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6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations^ 

6H.  Economics 

6J.  Instructional  Media  and 
Technology 

6N.  Law  (including  judicature  and  all 
branches  and  specialties  in  the  practice 
of  Law,  except  in  Law  Enforcement) 

60.  Religion  and  Theology  (including 
but  not  limited  to  Ministry) 

Group  (7) 

All  fields  listed  in  part  I. 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8E.  Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

8F.  Merchant  Marint 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8).  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

8L.  Telecommunications 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business.  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

91.  Statistics 

9J.  Insurance  (including  Actuaries) 

9K.  Administration  of  Financial 
Institutions  (including,  but  no!  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90,  Farm  Management  and 
Administration 


9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Guyana 

Group  (1) 

All  fields  listed  in  part  I. 

Group  (2) 

All  fields  listed  in  part  I. 

Group  (3) 

All  fields  listed  in  part  I 

Group  (4) 

All  fields  listed  in  part  I 

Group  (.=5) 

All  fields  listed  in  part  I 

Group  (6) 

All  fields  listed  in  part  1, 

Group  (7) 

All  fields  listed  in  part  I. 

Group  (8) 

All  fields  listed  in  part  I. 

(jroup  (9) 

All  fields  listed  in  part  I, 

Group  (10) 

.Ml  fields  listed  in  pari  I. 

Haiti 

Group  (1) 

.'\!1  fields  listed  in  part  I 

Group  (2) 

A\\  fields  listed  in  part  I. 

Group  (3) 

All  fields  listed  m  part  1, 

Group  (4) 

All  fields  li.-,ted  'ii  part  I. 

Group  [5] 

.•\ll  fields  listed  m  part  I 

Group  (6) 

.Ml  fields  listed  in  part  I 

Group  (7| 

.Ml  fields  listed  in  part  I 

Group  (H) 

.Ml  fields  il^tpd  in  part  I. 

Group  (9) 

.Ml  fields  listed  m  part  I. 

Group  (10) 

.■\ll  fields  listed  in  part  I. 
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Honduras 
Group  (1) 

All  fields  listed  in  part  I. 

Group  (2) 

All  fields  listed  in  part  I. 

Group  (3) 

All  fields  listed  in  part  I 

Group  (4) 

All  fields  listed  in  part  I. 

Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

All  fields  listed  in  part  I. 
Group  (71 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  1. 
Group  (9)     , 

All  fields  listed  in  part  i 
Group  (10)     ■ 

All  fields  listed  in  part  I. 
Hungary- 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning.  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to;  Welfare, 
Dietetics,  Nutrition,  P^amilv  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  [ustice! 

ll.  Parks  and  Re<reuHon  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

ll..  College,  University  and  Higher 
Education  Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (^) 

.Ml  fields  listed  m  part  I. 
(iroup  (4) 

All  fields  listed  in  [)■^r\  I. 
firoiip  (.t) 

.Ml  fields  listed  in  part  I 

Group  (Bl 

FIA.  Sociology  lextt'pt  Kidiiomics  and 
including  (IriminologvJ 


6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology,  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D  Philosophy  (including 
Human  itiesj 

6E.  Anthropology  and  Archaeology 

6F.  Demographv 

6G.  Government  and  Politics 
(including,  but  not  limitedto 
International  Relations) 

6H.  Economics 

61  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

78.  Educational  Testing,  Evaluation 
and  Measurement 

70.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  Teaching 
of  Education 

7L  College  and  University  Teaching  of 
Business 

71.  Agricultural  School  Teaching 
7K.  Education  of  the  Physically 

Handicapped  (including  Educ:ation  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  E.xc;eptionnl  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

70.  Teaching  in  Law  .Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidanct^  and  Counseling 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 


8G,  Architecture  (including  Marine 
Architecture) 

81L  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9J.  Insurance  (including  Actuaries) 

9L.  Financial  Planning 

9M.  Operations  Research 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

India 

Group  (1) 

All  fields  listed  in  part  I. 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology, 
Cardiography,  Cardiology,  Dermatology, 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynec;ology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology,  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology.  Plastic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2E.  Nuclear  Medicine 
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2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dertistry 

2J.  Dental  Technology 

2K.  Optometry 

2M.  Medical  Cybernetics 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q,  Medical  Photography 

2R.  Environmental  Health 

Group  (.3) 

All  helds  listed  in  part  I. 
Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

41.  Energy  Engineering  (but  not 
including  Petroleum  and  Natural  Gas 
Engineering  and  Technology) 

4J.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

■5E.  Genetics 

.'iF.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (inc  hiding,  but 
not  limited  to  skilled  niotal  crafts 
workers) 

.51  Atmospheric-Hvdrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science.  Meteorolog)  and 
Oceanography) 


5).  Astronomy  and  Space  Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  To: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

.5N.  Zoology  (including  .Animal 
Behavior  and  Physiology) 

-tQ  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology.  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservatipn) 

.^T.  Desalinization 

.tU.  Population  Studies 

Group  (fi) 

6C.  History  (including  Art  History) 

fiD.  Philosophy  (including 
Humanities) 

fiE.  Anthropology  and  .Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

61.  Literature 

6).  Instructional  Media  and 
Technology 

fiK.  Fine  Arts  (inc:luding,  but  not 
limited  to  Music.  Theater.  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 
7B.  Educational  Testing,  Evaluation 
and  Measurement 

7F.  College  and  University  Teac  hing 
in  Natural  Sciences.  Mathematic:s. 
Engineering  and  Technology  (except 
Agriculture) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  Universil\  Teachuig  of 
Business 

7).  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handi(  apped  (including  Education  of 
the  Mental!)  Retarded  and  Emotionally 
rOisturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  hnuti'd  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(inc:luding.  but  not  limited  to  lecturers) 

7P.  Career  Guidance  ana  Counseling 

tiTOUp  IH) 

HH.  Conununication  Media  (including 
Tele\  ision  and  Film) 

KC.  Electrical  Communication 
Technology 


8D.  Radio  Operation 
8F.  Merchant  Marine 
81.  Construction-Project  Management 
8K  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

fl.A.  Industrial  and  Business 
.•\dministration  and  Management 
(including,  but  not  limited  to- 
programmers  and  Project  E\aluation. 
Business.  Total  Quality  Management) 

9B   International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economii  Information  Analysis 
(including.  \m\  not  limited  to 
Management  Studies) 

OG  Accounting 

9H.  Cybernetic  Technology 

9k.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90  Farm  Management  and 
Administration 

9P.  Hotel  and  Mote!  Management 

Indonesia 
Group  (1) 

.Ml  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  i 
Group  (3) 

All  fields  listed  iii  [);irl  I 
Group  (4) 

Ail  fields  listed  in  part  I 
Group  (5) 

.'\l!  fields  listed  in  part  \. 
Group  (fi) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

.•Ml  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
Ivory  Coast  (see  Cote  d'lvoire) 
Jamaica 
Group  (1) 

All  fields  listed  in  part  I. 
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Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to;  Anesthesiology.  Aiidiology, 
Ciardiographv,  Cardiologv,  Dermatology, 
Flmbryology.  Epidemiology,  Forensic 
Medicine,  Gastroenterology. 
Hematology.  Inimunologv,  Internal 
Medicine.  Neurological  burgery. 
Obstetrics  and  Gynecology.  Oncology, 
Ophthalmology.  Orthopedic  Surgery. 
Otolaryngology,  Pathology.  Pediatrics. 
Pharmacology  and  Pharmaceutics. 
Physical  Medicine  and  Rehal)ilitation, 
Physiology.  Plastic  Surgery.  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology.  Speech 
Pathology.  Sports  Medicine,  Surgery, 
Thoracic  Surgery,  Toxicology.  Urology 
and  Virology) 

2C.  Veterinary  Medu me 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  luirses.  prac  tical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2].  Dental  Technology 

2K.  Optometry 

2M.  Medical  Cybernetics 

2N.  All  Therapies.  Prosthetics  and 
Healing  (except  Mediiine.  Osteopathy 
or  Osteopathic  Medii  ine.  Nursing. 
Dentistry.  Chiropractie.  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P  Cancer  Research 

2Q  Medical  Photographv 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (.5) 

All  fields  listed  in  part  I. 
Group  (6) 

.Ml  fields  listed  in  part  I 
Clroup  (7) 

.Ml  fields  listed  in  part  I. 
Ciroup  (8) 

.Ml  fields  listed  in  part  I. 
(.roup  (9) 

All  fields  listed  m  part  I. 
Group  (in) 

All  fields  listed  m  part  I. 


Jordan 
Group  (1) 
All  fields  listed  in  part  I. 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

4A.  Aerospace  Engineering 

4R.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electrical  Engineering  (including 
Radio  Engineering) 

41.  Energy  Engineering  and 
Technology  (but  not  iru. hiding 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4].  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  Automatic  Data  Processing) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  i-'hotographic 
Engineering  and  Technology 

4U.  Agricultural  Engineering 

4V.  Nuclear  Engineering 

4W.  Natural  Resource  Management 
Engineering  (including  but  not  limited 
to  Water  Resourt.e  Management) 

4X.  Environmental  Engineering 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmac7  and  Chemical  Engineering) 

53.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
Physical  Chemists.  Metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 


5L  Atmospheric-Hydrospheric 
Sciences  (including  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5j.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  inc:luding 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U,  Population  Studies 

5V.  Botany 

5W.  Entomology 

Group  (6) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L,  Estate  Management 

6M.  Linguistics 

6N.  Law  (including  Judicature  and  all 
branches  and  specialties  in  the  practice 
of  Law,  except  in  Law  Enforcement) 

60.  Theology 

6P.  Cultural  Diversity  (including,  but 
not  limited  to  Women's,  Minority. 
Ethnic  and  Area  Studies) 

6Q.  Fashion  and  Textile  Design 

6R.  Graphic  Design 

65.  Geography 

6T.  Home  Economics 

6U.  Language  Studies 

Group  (7) 

7A.  Teaching  and  Religious  Educjition 
7B.  Educational  Testing,  Evaluation 

and  Measurement 

7F.  College  and  University  Teaching 

in  Natural  Sciences,  Mathematics, 

Engineering  and  Technology  (except 

Agriculture) 
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71.  College  and  University  Teaching  of 
Business 

7].  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coacliing) 

7P.  Career  Guidance  and  Counseling 

7Q.  Camp  Counselor 

7R.  Educational  Technology 
(Instructional  Systems  Technology) 

7S.  Educational  Psychology 

7T.  Curriculum  Planning 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8F.  Merchant  Marine 

81.  Construction-Project  Management 

aK.  Skilled  Operation    f  Construction 
Machines 

8L.  Telecommunications 

Group  (9) 

All  files  listed  in  Part  I. 
Group  (10) 

All  files  listed  in  Part  I. 


Kazakstan 
Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

3A.  Computer  St;ience 

38.  Information  Science  and  Systems 
Analysis 

3C.  Data  Pro<;essing  (including,  but 
not  limited  to  the  use  of  data  in 
analyzing  census,  financial  planning 
and  feasibility  studies) 

Group  (4) 

All  fields  listed  in  part  I. 

Group  (5) 

5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

.^F.  Mathematics 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
wforkers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 


veterinarians,  plant  pathologists, 
poultry  and  dairy  .scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

,5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

.50.  Forestry 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology.  and  all 
branches  of  Applied  Geology  including 
geophysicisfs  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U.  Population  Studies 

Group  (6) 

6F.  Demography 

RG.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

6M.  Linguistics 

6N,  I^w  (including  Judicature  and  ail 
branches  and  specialties  in  the  practice 
of  Law.  except  in  Law  Enforcement) 

6U.  Language  Studies 

Group  (7) 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

71.  College  and  University  Teaching  of 
Business 

7J.  Agricultural  School  Teaching 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

70.  Teaching  in  Law  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

7R.  Educational  Technology 
(Instructional  Systems  Technology) 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8C.  Electrical  Communication 
Technology 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 


81.  Construction-Project  Management 
8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 
8L.  Telecommunications 

Group  (9) 

All  fields  listed  in  part  I. 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Kenya 

Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  1. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

All  fields  listed  in  part  1. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I 
Group  (10) 

All  fields  listed  in  part  I 
Korea 
Group  (1) 

IC.  Public  Social  Ser\  ices 

ID.  Sanitation 

IE.  Drug  Abu.se  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  hut  not  limited  to  the 
Administration  of  justice) 

ll.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IL.  College.  University  and  Higher 
Education  Administration 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Cienatrics 
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2G.  Nursnit;  iiiii  luiliiiti.  t)ut  not 
limited  t(i  ret^istered  nursHs,  practical 
luirses.  physician's  receptiDiu^ts  and 
medical  records  clerks) 

2H.  Medical  Instruments  ,md 
I'e*  hnoloj4V 

2M.  Medical  (.vbernetics 

20,  Medical  .Stntisti(  s  and 
nocumentation 

iP  Chancer  Research 

2Q.  Medical  F'liotouraphv 

2R.  Environmental  Health 


All  fields  listed 


in  pa 


rt  1. 


Group  (4j 

4A,  Aerospace  Engineering 

4B.  Cartography 

AC.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  (Communication  Engineering 

4E.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (inrlnding 
Radio  Engineering) 

4l.  Energy  Engineering  and 
Technology  (but  not  inc  hiding 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4l.  Genetic  and  Biomedu.al 
Engineering 

4K.  Industrial  Engineering 

4M.  Materials  Engineering  and 
Scient:es  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  hut  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  Automatic  lOata  Processing) 

4P  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

Group  (,5) 

.'iA  Chemistrv  (including  all  branches 
and  specialties  in  ('hemistry,  except  in 
Phamiacy  and  Chemical  Engineering) 

,5C  Studv  of  Drugs  and  .Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

b¥..  (renetii.s 

5E".  Mathematics 

.SG.  laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  hut 
not  limited  to  skilled  metal  crafts 
workers) 


51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 
5M.  Food  Science  and  Technology 
•SN.  Zoology  (including  Animal 
Behavior  and  Physiology) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 
5U.  Population  Studies 

Group  (6) 

6vZ.  History  (including  Art  History) 
6D.  Philosophy  (including 
Humanities) 
6E.  Anthropology  and  Archaeology 
6F.  Demography 

60.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

78.  Educational  Testing,  Evaluation 
and  Measurement 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences.  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

71.  College  and  University  Teaching  of 
Business 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M,  Physical  Educ:atic  n  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8D.  Radio  Operation 

8F.  Merc:hant  Marine 

8G  Architec:ture  lincluding  Marine 
Architec;ture) 

8H.  C;onstruction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 


(including,  fiut  not  limited  to: 
programmers  and  Proiect  Evaluation. 
Business.  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

'C  Industrial  Organization 

9U.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Ec:onomic  Information  Analysis 
(inc:luding,  but  not  limited  to 
Management  Studies) 

9G.  Acc:ounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9L.  Financial  Planning 

9M.  Operations  Research 

90.  Farm  Management  and 
Administration 
•  9P.  Hotel  and  Motel  Management 

Kuwait 
Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  L 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  1. 
Laos 
Group  (1) 

All  fields  listed  in  part  L 
Group  (2) 

All  fields  listed  in  part  L 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  L 
Group  (6) 

All  fields  listed  in  part  I. 


OAQf 
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C^rpoup  (7) 

All  field.s  listed  in  part  1. 
Group  (8) 

All  fields  listed  in  part  I. 
(iroup  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  1. 
Lebanon 
Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4] 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I, 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
Lesotho 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban  Transportation 
and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare. 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  Sc:hool  Administration 

IK.  Secondary  School  Administration 

IL.  College.  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 


10.  Labor  Union  Administration 

Group  (2) 

2C.  Veterinary  Medic:int' 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practif.nl 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (.3) 

All  fields  listed  in  part  I. 
Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
.Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

41.  Energy  Engineering  (hut  not 
including  Petroleum  and  Natural  Gas 
Engineering  and  Technology) 

4J.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
tec:hnology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  excppt  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

,tC.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

.51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

,')L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 


poultry  and  dairy  scientists,  animal 
husbandry  and  annual  nutrition) 

5M.  Food  .Science  and  TechnoloK\ 

r-)N.  Zoology  (including  Annual 
Behavior  and  Physiology) 

nO.  Forestry 

5R.  Hydrology  (includmg.  but  not 
limited  to  Water  Pollution) 

.SS.  Ecology  and  Environmental 
Protection  (including  Conservatioul 

tU.  Population  Studies 

Group  (H) 

6A.  Sociology  (ex(  e[it  h(.onomics  and 
including  Crimuiology) 

6C;.  History  (including  Art  History) 

6D.  Philosophy  (inc  hiding 
Humanities) 

f)E.  Anthropology  and  Archaeology 

fiF.  Demography 

6G  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

BH.  Economics 

61.  Literature 

fij.  Instructional  Media  and 
Technology 

HK.  Fine  Arts  (including,  but  not 
limited  to  Music.  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

fiL  Estate  Management 

6M.  Linguistics 

6N.  Law  (including  ludicature  and  all 
branches  and  specialties  in  the  practice 
of  Law.  except  in  Law  Enfonementl 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing.  Evaluation 
and  Measurement 

7E.  Vocational  and  Twihnical  Sc;hool 
Teaching 

7F  College  and  I'niversitv  Teaching 
in  Natural  Sciences.  Mathematu.s. 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teai:hing 
of  Social  Sciences,  Liberal  .Arts  and 
Literature  (including  Foreign  [.anguage 
Education) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Tea(  hing  of 
Business 

7|.  Agnciiitural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  o! 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  P^xceptional  (Children 

7M.  Physical  Fldiu.ation  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
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including  text-book  writers,  interpreters 
and  translators) 

HB.  (^ommunir.aliciii  Media  (including 
Television  and  Film) 

8F.  Merchant  Marine 

81.  Constructinn-Froieet  Management 

Group  (9) 

9.\.  Industrial  and  Business 
.Administration  and  Management 
(including,  hut  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quaiitv  Management) 

IB.  InternatiiHial  Business  and 
Coninieri:e 

9C.  Industrial  Organization 

91).  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  .Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G  .Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

91..  Financial  Planning 

9M.  Operations  Resean  h 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P  Hotel  and  Motel  Management 

Group  (10) 

lUA.  Library  .Science  linciudmg,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Liberia 

Group  (I) 

All  fields  listed  ui  part  I. 

(iroup  (2) 

2.^..  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medu  al 
Specializations  (including,  but  nut 
limited  to:  Anesthesiologv,  .Audiology. 
Cardiographv.  (^ardiologv.  Dermatology. 
Embryologv.  Epidenuolog\ ,  Forensic 
Medicine,  Gastroenterology, 
Hematology.  Immunology.  Internal 
Medicine,  Neurologii;ai  Surgery, 
Obstetrics  and  Gynecology.  Oncology. 
Ophtbalmologv,  Orthopedu:  Surgery, 
Otolaryngology.  I'athology,  Pediatrics, 
Fharinacolcjgy  and  PharinaceutK  s. 
Ptivsical  Medicine  and  Reiiabilitaiion, 
Physiology.  Plastic  Surgery.  Preventive 
Medicine.  Pro(  tology.  Psychiatry  and 
Neurology,  Radiologv.  Sptjech 
Pathology,  S[»ort->  Medic  ii'.e.  Surgery, 
riioraijic  Surgery.  Toxicology.  Urology 
and  Virology) 

2C.  Velerin.irv  Medic  ine 


2D,  Fimergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2K.  Optometry 

2L.  Chiropractic  and  Osteopathy  (not 
including  osteopathic  physicians  who 
also  practice  medicine) 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medif:ine.  Osteopathy 
or  Osteopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B.  IJfe  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5L  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  7  echnology 

."jK.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists. 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

.SM.  Food  Science  and  Technology 

.5N.  Zoology  (infliiding  Animal 
Behavior  and  Physioloijy) 

.50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 


5R.  Hydrology  (including,  hut  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5V.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

fiB.  Psychology  (including,  but  not 
limited  to  Psychometrics.  Child 
Psychology,  and  Psychobiology) 

6C,  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

61.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 
All  fields  listed  in  part  I. 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  hut  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

All  fields  listed  in  part  \. 

Group  (to) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Macedonia 

Group  (I) 

All  fields  listed  in  part  L 

Group  (2) 

All  fields  listed  in  part  I. 

Group  (3) 

All  fields  li.sted  in  part  I. 

Ciroup  (4) 

All  fields  listed  in  part  I. 
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Group  (5) 

.  All  fields  listed  in  part  I. 
Group  (6) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
Madagascar 
Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

AH  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  1. 
Group  (6) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  1. 
Group  (10) 

Al!  fields  listed  in  part  I. 
Malawi 
Group  (1) 

All  fields  listed  in  part  I. 

Group  (2) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology, 
Cardiography,  Cardiology,  Dermatologv. 
Embryology,  Epidemiology.  Forensic 
Medicine,  Gastroenterology. 
Hematology,  Immunology.  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology.  Pediatrics, 
Pharmacology,  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology.  Plastic  Surgery,  Preyentive 
Medicine,  Proctology,  Psychiatry  and 


Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine  , 

2F.  Geriatrics 

21.  Dentistry 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  m 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology,  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Prote<:tion  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

6B.  Psychology  (ini:luding,  but  not 
limited  to  Psychometrics,  Child 
Psychology,  and  Psychobiologv) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 


6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

6N.  Law  (including  Judicature  and  all 
branches  and  specialties  in  the  practice 
of  Law,  except  in  Law  Enforcement) 

Group  (7) 

All  fields  listed  in  part  1. 

Group  (8) 

8B,  Communication  Media  (including 
Television  and  Film) 

8D.  Jladio  Operation 

8E.  Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

81.  Construction-Project  Management 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

All  fields  listed  in  part  I. 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Malaysia 

Group  (1) 

All  fields  listed  m  part  I. 
Croup  (2) 

All  fields  listed  in  part  I, 
Group  [3] 

.Ml  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  m  part  I. 
Group  (.5) 

All  fields  listed  in  part  I. 
(".roup  (fi) 

All  fields  listed  m  part  I. 
Group  (") 

.•\ll  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  [inrt  I. 
Group  (9) 

All  fields  listed  m  nart  I. 
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Group  (10) 

All  fields  listed  in  part  I. 
Mali 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to;  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  So<:ial  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Piaiining 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

Ij.  Primary'  School  Administratipn 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (.3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  [5] 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistrv,  except  in 
Pharmacy  and  Chemical  Engmeering) 

5B.  Life  Sciences^inchiding,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabric:ation  (inf;luding,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

,5J,  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

.SL.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 


5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Pliysiology) 

.5(1  Forestry 

5Q.  (ieology  (in<;luding  all  branches 
and  spei:ialties.  e.g.  Oceanology,  and  all 
branjies  of  Applied  Cieology  including 
geophysicists  and  geo<;hemists) 

r)R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (iiu:luding  Con.servation) 

5U.  Population  Studies 

Group  (fi) 

6A.  So<:iology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Gavernment  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Te<;hnology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

6N.  Law  (including  Judicature  and  all 
branches  and  specialties  in  the  practice 
of  Law,  except  in  Law  Enforcement) 

Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Proje<;t  Evaluation, 
Business.  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  I^bor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F"  Economic.  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Te<:hnology 

91.  Statistics 

9K,  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 


9L.  Financial  Planning 
9M.  Operations  Research 
9N.  Banking 

90.  Farm  Management  and 
Administration 
9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Malta 

Group  (1) 

All  fields  listed  in  part  I. 

Group  (2) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology, 
Cardiography,  Cardiology,  Dermatology. 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
Hematology  ..immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology,  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastiv;  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J.  Dental  Technology 

2M.  Medical  Cybernetics 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 


JMI 


41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4J.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to;  systems, 
safety,  and  production  engineers,  and 
including  Automatic  Data  Processing) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5R  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to; 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.,  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 
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5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 

7].  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 
7P.  Career  Guidance  and  Counseling 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  textbook  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 


8D  Radio  Operation 
8E,  Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 
8F.  Merchant  Marine 
81.  Construction-Project  Management 

Group  (9) 

All  Tields  listed  in  part  I. 

Mauritania 

Group  (1) 

lA.  Public  Administration  (including, 
but  noi  limited  to:  City  Planning,  Urban 
Studies/Planning.  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abu.se  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  To:  Anesthesiology,  Audiology. 
Cardiography,  Cardiology,  Dermatology, 
Embryology.  Epidemiology,  Forensic 
Medicine,  Gastroenterology. 
Hematology.  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology.  Pathology.  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation. 
Physiology,  Plastic  Surgery,  Preventive 
Medicine.  Proctology,  Psychiatry  and 
Neurology,  Radiology.  Speech 
Pathology.  Sports  Medicine.  Surgery, 
Thoracic  Surgery.  Toxicology,  Urology 
and  Virology) 

2C,  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 
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2H.  Mediinl  InstniiiifiUs  and 
Techiiulogv 

21  I3enti.slrv 

2|.  Dental  Technologv 

2K.  Optometry 

2L.  C!hiri)pr;u:ti(  .iiui  Osteopathy  (not 
including  c)st(>()palhi(.  physicians  who 
also  [iractic  t'  nit'di{.iiie) 

2M  Medical  CAbernetics 

2N   All  Thera[)ies,  i'rosthetics  and 
He.iling  ((•\.(  ept  .Viediciiie.  Osteopathy 
or  Osteopatliu:  Medicine.  Nursing, 
I>'ntislr\ ,  tlliiropractic  and  Optometry) 

20.  Medi(.il  .Statistics  and 
nfu.iimeiital  ion 

ZP.  ("an(.er  Rese,ir(  h 

2Q.  Medic  al  t'liotographv 

2R   Knvirniinieiita!  Health 

Groiif)  (.!j 

All  fields  listed  in  part  I. 

Group  14) 

4A.  Aerospace  Hngineering 

4R.  C;art(H;raph\ 

4C;.  (Jheniical  Kiigmeering 

40.  (avil  Knginrering  (including 

Airport  Engineering) 

4E.  Commiiniiatioii  Engineering 
4F.  C.omputer  Engmeeriny  and 

Tet;hn()logies 

40.  ElectrH,<il  Hntiiiieenng 

4H.  Electronic  Engineering  liiu.luding 
Radio  Engineering) 

41.  Energy  Engineering  and 
Technology  (but  not  including 
F'etroleuni  and  Natural  (ias  Engineering 
and  Technology) 

4J.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including. 
but  not  limitet)  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
,St:iences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  Automatic  Data  Fro<:essing) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  tias 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (,t) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 


5B.  Life  Sciences  (im  iuding.  but  not 
limited  to:  Phannacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

.5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5L  Atmospherit;-Hvdrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

•SJ.  Astronomy  and  Space  TechnrKogy 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

rM.  Food  Science  and  Technology 

.SN.  Zoology  (including  Aniinal 
Behavior  and  Physiology) 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysici.sts  and  ge(K:hRmists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U,  Population  Studies 

Group  (6) 

6A.  So<;iology  (except  Economics  and 
including  Criminohjgy) 

68.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Cihild 
Psychology  and  Psychobiology) 

6C.  History  (including  .Art  History) 

6D.  Philosophy  (including 
Humanities) 

tUL.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  nut  limited  to 
International  Relations) 

bW.  Economics 

61.  Literature 

fil   Instructional  Media  and 
lectinology 

6K.  F'ine  Arts  (including,  but  not 
limited  to  Music.  Theater,  S<:ulpture, 
Motion  Pi(  tiire  .^rts  and  Sciences,  and 
Photography ) 

BL.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 
78.  Etiucational  Testing.  Evaluation 

and  Measurement 

7C.  Primary  S<:tiool  Teaching 

(including,  but  not  limited  to  Nursery 

Schools  and  Kindergartens) 


7D.  Secondary  S<;hool  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  n 
Foreign  Language) 

7F;.  Vocational  and  Technical  School 
Teaching 

71.  (College  and  University  Teaching  ol 
Business 

7).  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limittHl  to 
Coaching) 

7P,  Career  Guidance  and  C^ounseling 

Group  (8) 

8A,  fournalisni  (including,  but  not 
limited  to  editors  and  re[)orters,  and 
including  text-book  writers,  interpreters 
and  translators) 

KB.  Communication  Media  (including 
Television  and  Film) 

HC.  Electrical  Communication 
Technology 

HD.  Radio  Operation 

HE.  Merchant  Marine 

8G.  Arc;hitecture  (ini:luding  Marine 
Architecture) 

HH.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

HI.  Construction-Project  Management 

8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (0) 

9A.  Industrial  and  Business 
.administration  and  Management 
(including,  but  not  limited  to: 
pr(3grammers  and  Project  Evaluation, 
Business.  Total  Quality  Management) 

98.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cyf)ernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 
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Mauritius 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare. 
Dietetics.  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology, 
Cardiography.  Cardiology,  Dermatology, 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology.  Oncology, 
Ophthalmology:  Orthopedic  Surgery. 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology.  Plastic  Surgery,  Preventive 
Medicine.Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine.  Surgery, 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  hut  not 
limited  to  registered  nur.ses.  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2).  Dental  Technology 

2K  Optometry 

2L.  Chiropractic  and  Osteopathy  (not 
including  osteopathic  physicians  who 
also  practice  inedic:ine) 


2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,Osteopathy  or 
Osteopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Healtli 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

4A,  Aerospace  Engineering 

48.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  and 
Technology  (including  Radio 
Engineering) 

41.  Energy  Engineering  (but  not 
including  Petroleum  and  Natural  Gas 
Engineering  and  Technology) 

4J.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  pla.stics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  sy.stems. 
safety,  and  production  engineers,  and 
including  Automatic  Data  Processing) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemi.stry,  except  in 
Pharmacy  and  Chemical  Engineering) 

.56.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

."iC.  Study  of  Drug's  and  Allied' 
Sciences 

5E.  Genetics 

.'iF.  Mathematics 

.5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 


5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science.  Meteorology  and 
Oceanography) 

51  Astronomy  and  Space  Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  anima! 
husbandry  and  animal  nutrition) 

5M.  P'ood  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology.  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R,  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conser\'ation) 

5T.  Desalinization 

5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B,  Psychology  (including,  but  not 
limited  to  Psychometrics.  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

BE.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
IntemationnI  Relations) 

fiH.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  .^rts  (including,  but  not 
limited  to  Music.  Theater.  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

fiL.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing.  Evaluation 
and  Measurement 

7F.  College  and  University  Teaching 
in  Natural  Sciences.  Mathematics. 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  L'niversity  Teaching 
of  Social  Sfiiences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  Teaching 
of  Edu<;ation 
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71.  College  and  University  Teaching  of 
Business 

7J.  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

70.  Teaching  in  Law  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  includmg 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

All  fields  listed  in  part  I. 
Morocco 
Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

28.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology.  Audiology. 
Cardiography,  Cardiology,  Dermatology, 
Embryology,  Epidemiology.  Forensic 
Medicine,  Gastroenterology, 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgery. 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery. 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology,  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology.  Speech 
Pathology,  Sports  Medicine.  Surgery, 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 


nurses,  physician's  ret:eptionists  and 
medical  records  clerks) 

2tl  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J.  Dental  Technology 

2K.  Optometry 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  (3steopafhic  Medicine,  Nursing, 
Dentistry.  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Docimientafion 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  In  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

fiB.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

61.  Instructional  Media  and 
Technology 

6K  Fine  Arts  (including,  but  i»ot 
limited  to  Music.  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 


7).  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Myanmar 

Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I, 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  fisted  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
Nepal 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 
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IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Man^isement 
(including,  but  not  limited  to  Wildlife 
Management) 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 


Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4j.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  Automatic  Data  Processing) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (5) 

.5A.  Chemistry  (including  ail  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

58.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 


5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picutre  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nurserv 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7H.  College  and  University  Teaching 
of  Education 

71,  College  and  University  Teaching  of 
Business 


7J.  Agricultural  School  Teaching 
7K.  Education  of  the  Physically 

Handicapped  (including  Education  of 

the  Mentally  Retarded  and  Emotionally 

Disturtied) 
7L.  Education  of  Exceptional  Children 
7M.  Physical  Education  and 

Recreation  (including,  but  not  limited  to 

Coaching) 

7N,  Teaching  in  Medical  Schools 

(including,  but  not  limited  to  lecturers) 
7P.  Career  Guidance  and  Counseling 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8F.  Merchant  Marine 

81.  Construction-Project  Management 

8K.  Skilled  Operation  of  Construdion 
Machines 

Group  (9) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

90.  Labor  and  Industrial  Relations 
9E.  Economic  Development  and 

Planning  (including  Rural  Development) 
9F.  Economic  Information  Analysis 

(including,  but  not  limited  to 

Management  Studies) 
9G.  Accounting 
9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Resean:h 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Nicaragua 

Group  (1) 

All  fields  listed  in  part  I. 

Group  (2) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology, 
Cardiography.  Cardiology.  Derniatology, 
Embryology,  Epidemiology,  P'orensic 
Medicine,  Gastroenterolog\ . 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncoiog\ , 
Ophthalmology.  Orthopedic:  Surgery. 
Otolaryngology.  Pathology,  Pediatrics. 
Pharmacolog)  and  Pharmaceutics. 
Physical  Medicine  and  Rehabilitation, 
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Physiology,  Plastic  Surgery.  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine.  Surgery, 
Thoracic  Surgery.  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  hut  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

2J.  Dental  Te<;hnology 

2L.  Chiropractic  and  Osteopathy  (not 
including  osteopathic  physicians  who 
also  practice  medicine) 

2M.  Medical  Cyhernetics 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Mediqal  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

41.  Energy  Engineering  and 
Technology  (hut  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4).  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4M.  Materials  Engineering  and 
Sciences  (including,  hut  lUJt  limited  to; 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
P'abri  cation) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  Automati(.  Data  Processing) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (iru;ludiiig, 
but  not  limited  to:  light  and  sound 
te<;hnology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

Group  (5) 

All  fields  listed  ui  part  1. 
Group  (fi) 

6C.  Hi.story  (including  Art  History) 


fiD.  Philosophy  (including 
Humanities) 

f)E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

fiH.  Economics 

61.  Literature 

6].  Instructional  Media  and 

Technology 

6K  Fine  Arts  (including,  but  not 
limited  to  Music.  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

HE.  Estate  Management 

f)M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

78.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 

7].  Agricultural  School  Teaching 

7K  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  nut  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Elet;trical  Communication 
Technology 

8F.  Merchant  Marine 

8G.  An:hitecture  (including  Marine 
Architecture) 

Hi.  Construction-Project  Management 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 


98.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9J.  Insurance  (including  Actuaries) 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Niger 

Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

18.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IQ  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IL.  College,  University  and  Higher 
Education  Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

5A.  Chemistry  (including  all  branches 
and  spe<;ialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

58.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

,5C.  Study  of  Drugs  and  Allied 
Sciences 
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5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry'  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

60.  Religion  and  Theology  (including, 
but  not  limited  to  Ministry) 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 


Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  Universit)  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 

7J.  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

70.  Teaching  in  La-v  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

SB.  Communication  Media  (including 
Television  and  Film) 

BC.  Electrical  Communication 
Technology 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 


9M.  Operations  Research 
9N.  Banking 

90.  Farm  Management  and 
Administration 
9P.  Hotel  and  Motel  Management 

Nigeria 

Group  (1) 

All  fields  listed  in  part  1 
Group  [2] 

All  fields  listed  in  part  1. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry .  except  in 
Pharmacy  and  Chemical  Engineering) 

58.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology,  and 
Oceanography) 

5).  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestrv 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 
5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 
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6B.  Psychology  (including,  but  nut 
limited  to  Psvchometrics,  Child 
Psvchologv  and  Fsvcliohiology) 

f)C..  History  (including  Art  History) 

fSl).  Philosophy  (iiK  hiding 
Huninnitit's) 

fiK.  Anthro[)()l()t;\  ,uui  Archaeology 

BF.  I)eniogrn[)hv 

fiCi.  GovernnuMit  and  Politits 
(including.  t)u!  not  liniited  to 
International  Relations) 

fill  Hcononiii  s 

Bl.  Literature 

(>(.  Instructional  Media  and 
Technology 

HK.  Fine  Arts  (uK.luding.  but  not 
limited  to  Musii;,  Theater,  Sculpture, 
Motion  Picture  .Arts  and  Sciences,  and 
Photugraphv] 

()l,,  Fstate  Management 

fiM.  Linguistics 

Cjrou[)  (7) 

All  fields  listed  in  part  I. 
Croup  (H) 

All  helds  listed  in  part  I. 

Croup  I'l) 

All  fields  listed  in  part  [. 

Croup  (10) 

lOA.  Library  S(.ience  (iniduding,  but 
not  limited  to  Ele(.tronic  Data  Storage 
and  Retrie\al) 

Oman 

(iroup  (1) 

lA.  Public  Administration  (including, 
hut  not  limited  to;  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  So<:ial  Administration 
(irududing.  but  not  limited  to;  Welfare. 
Dietetics.  Nutrition.  Familv  Planning 
and  Public  Health) 

IC.  Public  S(M:ial  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Nan.otics  Contrf)l 

IF,  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  justice) 

II.  Parks  and  Recreation  MaiiagemeiU 
(including,  but  not  limited  to  Wildlife 
Management) 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Voc;ational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 


Group  (4) 

4 A.  Aerospace  Engineering 

48.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Fingineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Frigineering  and 
Te«:hnologios 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

41.  Energv  Engineering  and 
Technology  (but  not  inchuiing 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4J.  Genetic  and  Hiomedjcal 
Engineering 

4K.  Indu.strial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Te<.hnology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to. 
textiles,  plastics,  wood.  |)aper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
sjifety,  and  production  engineers,  and 
including  Automatic  Data  Processing) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Opticxil  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Cias 
Engineering  and  Tef:hnology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

Group  (5) 

.5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
I'harmaiv  and  Chemical  Engineering) 

')B  Life  .Sciences  (including,  but  not 
limited  to;  Pharmacy  ar  '  Biology) 

5C.  Study  of  Drugs  an     \llied 
Sciences 

.tD.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
brani:hes  and  specialties  in  Physics) 

5E.  Genetics 

F>V.  Mathematics 

,5G  Lalxiratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

.tH.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

,51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Sciem:e,  Meteorology  and 
0<;eanography) 

5].  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 


,tL.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

.tN.  Zoology  (including  Animal 
Behavior  and  Physiology) 

.5P.  Fisheries  (or  other  marine 
products) 

,5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

."iS.  Ecology  and  Environmental 
Protection  (including  Conservation) 

,'iLJ,  Population  Studies 

Group  (fi) 

(iC:.  History  (including  Art  History) 

BD.  Philosophy  (including 
Humanities) 

BE.  Anthropology  and  Archaeology 

BF.  Demography 

BG.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

BH.  Economics 

fil.  Literature 

B).  Instructional  Media  and 
Technology 

BK.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

BL.  Estate  Management 

BM.  Linguistics 

BN.  Law  (including  Judicature  an{(  all 
branches  and  specialties  in  the  practice 
of  Law.  except  in  Law  Enfort:ement) 

Group  (7) 

7A.  Teaching  and  Religious  Education 
7B.  Educational  Testing.  Evaluation 

and  Measurement 

7C.  Primary  School  Teaching 

(including,  but  not  limited  to  Nursery 

Schools  and  Kindergartens) 

70.  Secondary  S<:hool  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

71.  College  and  University  Teaching  of 
Business 

7jiC.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

88.  Communication  Media  (including 
Television  and  Film) 
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8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Pakistan 
Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology.  Audiology. 
Cardiography,  Cardiology,  Dermatology. 
Embryology,  Epidemiology,  Forensic 
Medicine.  Gastroenterology. 
Hematology,  Immunology,  Internal 
Medicine.  Neurological  Surgery. 
Obstetrics  and  Gynecology.  Oncology. 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation. 
Physiology.  Plastic  Surgery,  Preventive 
Medicine,  Pro<;tology,  Psychiatry  and 
Neurology,  Radiology.  Speech 
Pathology.  Sports  Medicine,  Surgery, 
Thoracic.  Surgery.  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2U.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  Registered  Nurses,  Practical 


Nurses,  Physician's  Receptionists  and 
Medical  Records  Clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J.  Dental  Technology 

2K.  Optometry 

2M.  Medical  Cybernetics 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  1. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F,  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6).  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 
7B.  Educational  Testing.  Evaluation 

and  Measurement 

7C.  Primary  School  Teaching 

(including,  but  not  limited  to  Nursery 

Schools  and  Kindergartens) 

70.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences.  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences.  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 

7j.  Agricultural  School  Teaching 


7K.  Educatii  n  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physica'  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

88.  Commui   cation  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8E.  Airplane  '^iloting  (including,  but 
not  limited  to  /\irline  Piloting) 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
.A.rchitectuce) 

8H.  Constniction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8|.  Drafting 

8K,  Skilled  Operation  of  Constniction 
Machines 

Group  (9) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  1  .dusthal  Relations 

9E.  Economic  Development  and 
Planning  (includi.ig  Rural  Development) 

9F.  Economi<    nformation  Analysis 
(including,  but  .lot  limited  to 
Management  Studies) 

9G,  A(x:ounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  L'nions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Bankmg 

90.  Farm  Management  and 
Administration 

9P  Hotel  and  Motel  Management 

Panama 
Group  ( I) 

.Ml  fields  listed  in  part  I. 
Group  (2 1 

All  fields  listed  in  part  I. 
Group  (.31 

,M1  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  m  part  1 
Group  (.S) 

.*\11  fields  listed  in  part  I 
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Group  (6) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  1. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
Papua  New  Guinea 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

lE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  )ustice) 

ll.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IL.  College,  University  and  Higher 
Education  Administration 

Group  (2) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology.  Audiology, 
C^ardiography,  Cardiology,  Dermatology, 
Embryology.  Epidemiology.  Forensic 
Medicine,  Gastroenterology. 
Hematology,  Immunology,  Internal 
Medicine,  Neurologioal  Surgery. 
Obstetrics  and  Gynecology.  Oncology. 
Ophthalmology,  Orthopedic  Surgery. 
Otolaryngology,  Pathology.  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preventive 
Medicine,  Proctology.  Psychiatry  and 
Neurology.  Radiology.  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery.  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  Registered  Nurses.  Practit.al 
Nurses,  Physician's  Re<:eptionists  and 
Medical  Records  Clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2).  Dental  Technology 

2M.  Medical  Cybernetics 


20.  Medical  Statistics  and 
Documentation 
2P.  Cxincer  Research 
2Q.  Medical  Photography 
2R.  Environmental  Health 

Group  (3) 
All  fields  listed  in  part  I. 

Group  (4) 

4.\.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Te<;hnology) 

4).  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Cienetics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

.51.  Atmospheric-IIydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science.  Meteorology  and 
Ot:eanography) 

51.  Astronomy  and  Space  Technology 

SL.  Agriculture  and  Agronomy 
(including,  but  not  limited  To: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 


50.  Forestry 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 
50.  Population  Studies 

Group  (6) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

71.  College  and  University  Teaching  of 
Business 

7K  .  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8D.  Radio  Operation 

8E.  Airplane  Piloting  {including,  but 
not  limited  to  Airline  Piloting) 

8F.  Merchant  Marine 

81.  Construction-Project  Management 

8J.  Drafting 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9L.  Financial  Planning 
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9M.  Operations  Research 
90.  Farm  Management  and 
Administration 
9P.  Hotel  and  Motel  Management 

Paraguay 
Group  (1) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

ll.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IL.  College,  University  aod  Higher 
Education  Administration 

IN.  Hospital  Administration 

Group  (2) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology, 
Cardiography,  Cardiology,  Dermatology, 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instruments  and 
Technology 

2J.  Dental  Technology 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 
All  fields  listed  in  part  I. 


Group  (4) 

4A.  Aerospace  Engineering 

48.  Cartography 

4C.  Chemical  Engineering 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4j.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

Group  (5) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 


6L.  Estate  Management 
6M.  Linguistics 

60.  Religion  and  Theology  (including, 
but  not  limited  to  Ministry) 

Group  (7) 

7A.  Teaching  and  Religious  Education 

78.  Educational  Testing.  Evaluation 
and  Measurement 

70.  Secondarv  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics. 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Science^,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

71  College  and  University  Teaching  of 
Business 

7J  Agricultural  School  Teaching 

7K  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching] 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

88.  Communication  Media  (including 
Television  and  Film) 

8F.  Merchant  Marine 

81.  Construction-Project  Management 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation. 
Business.  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

90.  Labor  and  Industrial  Relations 

9E  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  .Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G  Accounting. 

9H.  Cybernetic  Technology 

9L.  Financial  Planning 

9M.  Operations  Resean:h 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Peru 

Group  (1) 
All  fields  listed  in  part  I. 
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listed  in  part  I  and  the 


Group  (2) 

All  fields  listed  in  part  1. 
Group  (3) 

All  fields  listed  in  part  I. 
(iroup  (4) 

All  fields  listed  in  part  I 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

All  fields  listed  in  part  1. 
Group  (7) 

Ail  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
Philippines 
Group  (1) 

All  fields 
following: 

IP,  Special  Child  Development 
Administration  * 

IQ.  Negotiation  Skills  * 

IR.  Organizational  Developnienl 
(including,  but  not  limited  to:  Human 
Resource  Development  and  Human 
Resource  Managaement  * 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiolouy.  Audiologv 
Cardiography.  C:ardiologv,  Dermatolog). 
Kmbryology.  Epidemiology,  Forensic 
Medicine.  Gastroenterology, 
Hematology.  Immunology,  Internal 
Medicine,  Neurological  Surgery , 
Obstetrics  and  Gyne<:ology,  Oik  ology. 
Ophthalmology,  Ortiiopedic  Surgery, 
Otolaryngology.  Patholugs.  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  .Medicine  and  Rehabilitation. 
Physiologv.  Plastic  Surgery.  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neuioluj^j.  Radiology .  Speet  h 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery.  Toxicology,  Urology 
and  Virology! 


2C.  Veterinary  Medicine 

2D.  Emergency  Medic  ine 

2E  Nuclear  Mfdi(  ine 

2P,  Cieriatri(  s 

2G.  Nursing  (including  hut  not 
limited  to  Registered  Nurses.  Prac:tical 
Nurses,  Physician's  Receptionists  and 
Medical  Records  Clerksj 


2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2K.  Optometry 

2M.  Medical  Cybernetics 

2N.  All  Therapies.  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing, 
Dentistry.  Chiropractic  and  Optometry 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

2T.  Genetic  and  Biomedical 
Engineering* 

Group  (3) 

All  fields  listed  in  part  I 

Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communif;ation  Eingineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electrical  Engineering  (including 
Radio  Engineering) 

4l.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Elngineering 
and  Technology) 

4K   Industrial  Engineering 

4l,   Marine  and  Aeronautical 
Engineering  and  lechnology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  yvood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  .Xiitomatu  Data  Proces.sing) 

4(J  Mining  and  Lumbering 
Engineering  and  Technology 

4P  Navigation  and  Transportation 
Engineering 

4Q  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Enginwring  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  I'echnologv 

4T.  Surveying  (including 
Oceanography) 

4U.  Agricultural  Engineering 

4V.  Nuclear  Engineering 

4W.  Natural  Resource  Management 
Engineering  (including  but  not  limited 
to  Water  Resource  Management) 

4X.  Environmental  Engineering 


4Y.  Metals  Research  and  Fabrication 
(including,  but  not  limited  to:  Tool  and 
Die,  Pattern  Making,  Casting  and 
Risering-Casting  Design,  Investment 
Casting,  Molds  and  Die  Design,  Welding 
Technology  and  Preventive 
Maintenance)* 

4Z.  Management  of  Technology* 

Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology,  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

BG.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

6N.  Layv  (including  Judicature  and  all 
branches  and  specialties  in  the  practice 
of  Layv,  except  in  Layv  Enforcement) 

6P.  Cultural  Diversity  (including,  but 
not  limited  to:  Women's,  Minority 
Ethnic  and  Area  Studies) 

6U.  Language  Studies 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

71.  College  and  University  Teaching  of 
Business 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 
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70.  Teaching  in  Law  Schools 
(including,  hut  not  limited  to  lecturers) 
7P.  Career  Guidance  and  Counseling 
711.  Technical  and  Vocational  Studies 
in  Various  Trade  Areas  (Automotive, 
Welding,  Industrial  Electrician, 
Electronics.  Machine  Shop  and 
Refrigeration)* 

Group  (8) 

HH.  CAinuiiunication  Media  (including 
Television  and  Eilm) 

8C,  Electrical  C^ommunication 
Technology 

8E.  Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

HP,  Merchant  Marine 

8G.  Architecture  (iiu, hiding  Marine 
Architecture) 

81.  Construction-Project  Management 

8K.  Skilled  Operation  ot  Cionstruction 
Machines 

8M.  hiterior  Design* 

Group  (9) 

All  fields  listed  in  pari  I  and  the 

following: 
9T.  Program  Proje(  t  Management* 
9U.  Social  F'lanningand  Policy 

Analysis* 
9V.  Development  Financing* 
9VV,  Entrepreneurship  Development* 

Group  (10) 

lO.A.  Library  Science  finf  hiding,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

•These  skills  nrc  incorpnratoti  for  the 
Philippiaes  only  per  special  request  of  their 
embassy- 

Poland 

Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning.  Urban 
Studies/Planning.  Urban 
Transportation,  and  Public  Health) 

IB.  Public  So<;ial  Administration 
(including,  but  not  limited  to:  Welfare. 
Dietetics.  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

ll.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 


Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  [)art  I. 
f]roup  (.5) 

All  fields  listed  in  [irrt  I. 
Group  (fi) 

6A.  vSociology  (except  Kconotiiics  and 
including  Criminology) 

fiC.  History  (including  .Art  Historvl 

RI).  Philosoplu  (iiichidiii^ 
Hvimaiiities) 

f)E.  Anthropology  ami  .AnhaeniogN 

fiF.  Demographv 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

fill.  F(:onomic;s 

fil.  Literature 

fi[.  Instructional  .Media  and 
Tet:linology 

fiK.  Fine  .^rts  (in(  hiding,  but  not 
limited  to  Music,  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

fiL,  Estate  Management 

fiM.  Linguistics 

Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8F.  MeR:hant  Marine 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8).  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

98.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9L.  Financial  Planning 

9M.  Operations  Research 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 


Qatar 
Group  ( 1) 

l.^   Public  Administration  (iiK  hiding, 
l)ut  not  limited  to:  Cil\  Planning,  Urban 
,Studies/Plaiuiiii^,  Urban 
Tr.-insportation.  ntui  Publu   Health) 

IB,  Publu  Social  Administration 
(including,  but  not  limited  to:  Ucltiin'. 
Dietetic.s,  .Nutrition.  Fiiniii\  Plannmt; 
and  Pul)li(   Health) 

IC  }^ubli(,  So(  lal  Services 

ID.  Sanitation 

IE.  Drug  Abu.se  and  Narcotics  Control 

IF.  International  Health 

IG.  Toiirisni  and  Travel 

IH.  Lau  Enforcement  and  f^orrections 
(in<  hiding,  but  not  limited  to  the 
.\diiiinistration  ot  lustue) 

II  Parks  and  Recreation  Management 
(including,  but  not  linuted  to  Wildlife 
Management) 

IK,  Secondary  School  Administration 

11.  College.  I'niversity  and  Higher 
Fdu(  ation  .Administration 

IM,  Technical  or  \'o<  aiional  ,S(,hool 
.'\dniinistration 

IN  Hospital  Administration 

Group  (2) 

.Mi  fields  listed  in  p;irt  1. 
Group  (3) 

All  fields  listed  in  part  1. 
Group  (4) 

4A.  Aerospace  Engineering 

4B  Cartography 

4C;.  C'hemical  Engineering 

4D,  f  jvil  Engineering  (including 
Airport  Engineering) 

4p;.  Communic;ation  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (inchidint; 
Radio  Engineering) 

41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4j  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineermg  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  Automatic  Data  Processing) 

4P.  Navigation  and  Transportation 
Engineering 
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4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Te<:hnology 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  spet:ialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biologv) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
Physical  Chemists,  Metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

5L  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5).  Astronomy  and  Space  Technology 

■5K.  Repair  and  Maintenance 
Technology 

5M.  Food  Science  and  Technology 

.SN.  Zoology  (including  Animal 
Behavior  and  Physiology) 

5P  Fisheries  (or  other  marine 
products) 

."iQ.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology.  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

-SS.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U.  Population  Studies 

Group  (6) 

BC.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

BE.  Anthropology  and  Archaeology 

6F.  Demography 

BG.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

6L  Literature 

6).  Instructional  Media  and 
Technology 

BK.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater.  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

BL.  Estate  Management 

BM.  Linguistics 


BN.  Law  (including  Judicature  and  all 
branches  and  spef:ialties  in  the  practice 
of  Law,  except  in  Law  Enforcement) 

Group  (7) 

7A.  Teaching  and  Religious  Education 

78.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

71.  College  and  University  Teaching  of 
Business 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M  Physical  F^ducation  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

80.  Radio  Operation 
8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction -Project  Management 
8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

95.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

90.  Labor  and  Industrial  Relations 
9E.  Economic  Development  and 

Planning  (including  Rural  Development) 
9F.  Economic  Information  Analysis 

(including,  but  not  limited  to 

Management  Studies) 
9G.  Accounting 
9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M  Operations  Research 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 


Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Romania 

Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  Fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
Rwanda 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
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Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4j.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  Automatic  Data  Processing) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (5) 

.^A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

58.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  c:hemistrv  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51,  Atmospheric-Hydrospheric 
Scienc:es  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5].  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandrv  and  animal  nutrition) 


5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

BJ.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  E.state  Management 

6M.  Linguistics 

Group  (7) 

7 A.  Teaching  and  Religious  Education 
7B.  Educational  Testing,  Evaluation 

and  Measurement 

7C.  Primary  School  Teaching 

(including,  but  not  limited  to  Nursery 

Schools  and  Kindergartens) 

70.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics. 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 

71,  Agricultural  School  Teaching 
7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 


7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  leciurers) 

7P  Career  Guidance  and  Counseling 

Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  i»ot  limited  to: 
programmers  and  Project  Evaluation. 
Business.  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  EcxDnomic  Information  Anahsis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L,  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Saudi  Arabia 

Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  1. 

Group  {3) 

All  fields  listed  in  part  1. 
Group  (4) 

All  fields  listea  in  part  I. 
Group  (5) 

All  fields  listed  in  part  1 
Group  (ft) 

fiA.  Sociology  (except  Economics  and 
int.luding  Criminology) 

6B.  Psychology  (including,  but  not 
Hmited  to  Psvchometrie;s.  Child 
Psychology  and  Psychobiology) 

f>C.  History  (including  Art  History) 

RD.  Philosophy  (including 
Humanities) 

BE.  Anthropology  and  .-\n;haeology 

6F.  Demography 

RG.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 
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6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences  and 
Photography) 

6L.  Estate  Management 

6M,  Linguistics 

6N.  Law  (including  fudicature  and  all 
branches  and  specialties  in  the  practice 
of  Law,  except  in  Law  Enforcement) 

Group  (7) 

All  fields  listed  in  part  I. 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8E.  Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

8L  Construction-Project  Management 

8).  Drafting 

8K.  Skilled  Operation  of  Construciion 
Machines 

Group  (9) 

All  fields  listed  in  part  I. 

Senegal 
Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Spe<;ializations  (including,  but  not 
limited  to:  Anesthesiology.  Audiology, 
Cardiography,  Cardiology,  Dermatology, 
Embryology,  Epidemiology.  Forensic 
Medicine.  Gastroenterology. 
Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology. 
Ophthalmology.  Orthopedic  Surgery, 
Otolaryngology.  Pathology.  Pediatrics, 
Pharmacology  and  Pharmaceutics. 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preyentiye 
Medicine,  Proctology.  Psychiatry  and 
Neurology.  Radiology.  Speech 
Pathology,  Sports  Medicine,  Surgery. 
Thoracic  Surgery.  I'oxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 


2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  registered  nurses,  practical 
nurses,  physician's  receptionists  and 
medical  records  clerks) 

2H.  Medical  Instalments  and 
Technology 

21.  Dentistry 

2].  Dental  fe<;hnology 

2K.  Optometry 

2L.  (Chiropractic  and  Osteopathy  (not 
including  osteopathic  physicians  who 
also  practice  medicine) 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine.  Osteopathy 
or  Osteopathic  Medicine.  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

JR.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 

Group  (5) 

5A.  Chemistry  (intiluding  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 
5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Physics  (including  physical 
chemists,  metallurgists  and  all  branches 
and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science.  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy'  scientists,  animal 
husbandry  and  animal  nutrition) 

.SM.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiologyl 

.50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 


branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

58.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 

Sierra  Leone 

Group  (1) 

IC.  Public  Social  Services 

IE.  Drug  Abuse  and  Narcotics  Control 

IG.  Tourism  and  Travel 

IN.  Hospital  Administration 

Group  (2) 

2C.  Veterinary  Medicine 
2D.  Emergency  Medicine 
2P.  Cancer  Research 
2R.  Environmental  Health 

Group  (3) 

3B.  Information  Science  and  Systems 
Analysis 

Group  (4) 

4B.  Cartography 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4F.  Computer  Engineering  and 
Technologies 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

4J.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 


2502 


Federal  Register  /  Vol.  62,  No.   11  /  Thursday,  January  16,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  11  /  Thursday,  January  16.  1997  /  Notices 


2501 


4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  metal 
fabrication) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater.  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

Group  (7) 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8G.  Architecture  (including  Marine 
Architecture) 


8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

Group  (9) 

90.  Farm  Management  and 
Administration 

Singapore 

Group  (1) 

All  fields  listed  in  part  L 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology.  Audiology, 
Cardiography,  Cardiology.  Dermatology. 
Embryology.  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
Hematology.  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
OtolaryTigology,  Pathology.  Pediatrics. 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology.  Radiology.  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery,  Toxicology.  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency' Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2K.  Optometry 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometrv) 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 


4J.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  Automatic  Data  Processing) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (5) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

.SD.  Physics  (including  physical 
chemists,  metallurgists  and  all  branches 
and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians] 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science.  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Sc:ience  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

."iP.  Fisheries  (or  other  marine 
products) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Consersation) 

5T.  Desalinization 

5U.  Population  Studies 

Group  (6) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometric^;,  Child 
Psychology  and  Psychobiology) 
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6C.  History  (includin^J  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  .Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  hut  not  limited  to 
International  Relations) 

6H.  Economics 

Rl.  Literature 

6J.  Instructional  Media  and 
Technology 

RK.  Fine  Arts  (including,  hut  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  LIniversitv  Teaching 
of  Social  Sciences,  Liheral  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  I'inversity  Teaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  hut  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  hut  not  limited  to  lecturers) 

70.  Teaching  in  Law  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Cxireer  Guidance  and  Counseling 

Group  (8) 

88,  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8E.  Airplane  Piloting  (including,  but 
not  limited  to  .Mrline  Piloting) 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8K.  Skilled  Operation  of  C;onstruction 
Machines 

Group  [9] 

9A.  Industrial  and  Business 
Administration  and  Management 


(including,  hut  not  limited  to: 
programmers  and  Proje<:t  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Ec:onomic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9J.  Insurance  (including  Actuaries) 

9K.  Administration  of  Financial 
Institutions  including,  but  not  limited  to 
Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

9CD.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Somalia 
Group  (1) 

lA.  Public  Administration  (including 
but  not  limited  To:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

tD,  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  [ustice) 

ll.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Managfynent) 

IJ.  Primary  5><;hool  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM    Fechnical  or  Vocational  School 
.Vdnunistration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 


5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

,5F,  Mathematics 

."iG.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  patliologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

BF.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

GK".  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

BN.  Law  (including  Judicature  and  all 
branches  and  specialties  in  the  praciice 
of  Law,  except  in  Law  Enforcement) 

Group  (7) 

All  fields  listed  in  part  I. 
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Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8).  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation. 
Business.  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relation.s 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cvbernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Sri  Lanka  (including  Maldives) 

Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to  Public  Health  and 
Urban  Studies/Planning  and  Urban 
Transportation) 

IC  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 


11.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IL.  College.  University  and  Higher 
Education  Administration 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiologw  Audiologv. 
Cardiography.  Cardiologw  Derniatolog\ 
Embryology.  Epidemiologv,  Forensic 
Medicine.  Gastroenterology. 
Hematology.  Immunology,  Internal 
Medicine.  Neurological  Surgerv. 
Obstetrics  and  Gyne<:ology.  Oncology. 
Ophthalmology.  Orthopedic  Surgery, 
Otolaryngology,  Patholog).  Pediatrics. 
Pharmacology  and  Pharmaceutics. 
Physical  Medicine  and  Rehabilitation. 
Physiolog)  .  Plastit:  Surgery.  Fre\enti\e 
Medicine,  Proctology.  Psychiatrv  and 
Neurology.  Radiology.  Speech 
Pathology.  Sports  Medicine.  Surgery, 
Thoracic  Surgery,  Toxicology,  Urologv 
and  Virology) 

2C.  Veterinar\'  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  Registered  Nurses,  Practical 
Nurses,  Physician's  Receptionists  and 
Medical  Records  Clerks) 

2M.  Medical  Cybernetics 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

2S.  Medical  Research 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4J.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including. 


hut  not  limited  to  Marme  and  Flight 
Engineers) 

4M  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles.  Plastics.  \Vood.  Paper  and 
Metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  Automatic  Data  PrcM;essing) 

4P.  Navigation  and  Transportation 
P^ngineering 

4Q,  Optical  Engineering  (including, 
but  not  limited  to-  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  i"ec;hnoloi;\ 

4S.  Printing  ami  Photographic 
Engineering  and  Technolog\ 

4U.  Agricultural  Engineering 

4V'.  Nuclear  Engineering 

4\V.  Natural  Resource  Management 
Engineering  (including,  but  not  limited 
to  Water  Resoun:e  Management) 

4X.  En\  ironmentnl  Encineering 

Group  [r>] 

5A.  Chemistry  (including  ail  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

.5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biolog\  1 

5C.  Stud\  of  Drugs  and  Allied 
Sciences 

.5D  Optics  and  Physics  (including 
Physical  Chemis.,-., metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E  Genetic;s 

,5F.  Mathematics 

51.  Atmospheri'  -Hvdrospheric 
'  Sciences  (including,  but  not  limited  to: 
Marine  Science.  Meteorology  and 
Oceanography) 

.51  Astronomy  and  Space  Technology 

5K  Repair  and  Maintenance 
Technology 

5M  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

5P.  Fisheries  (or  other  marine 
products) 

5S.  Ecology  and  Environmental 
Protection  (including  Conserx  ation) 

5U,  Populatio!.  Studies 

5V.  Botany 

SW.  Entomology 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psych  metrics.  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 
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6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music.  Theater.  .Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

60.  Religion  and  Theology  (including, 
but  not  limited  to  Ministry) 

6P.  Cultural  Diversity  (including,  but 
not  limited  to  Women's,  Minority, 
Ethnic  and  Area  Studies) 

6Q.  Fashion  and  Textile  Design 

65.  Geography 

6T.  Home  Economics 
6U.  Language  Studies 

Group  (7) 

7A.  Teaching  and  Religious  Education 
7B.  Educational  Testing,  Evaluation 

and  Measurement 

7C.  Primary  School  Teaching 

(including,  but  not  limited  to  Nursery 

Schools  and  Kindergartens) 

70.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

71.  College  and  University  Teaching  of 
Business 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to  ' 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

70.  Teaching  in  L,aw  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

7R.  Educational  Technology 
(Instructional  systems  Technology) 

7S.  Educational  Psychology 

7T.  Curriculum  Planning 

Group  (8) 

80.  Communication  Media  (including 
Television  and  Film) 
8F.  Merchant  Marine 
81  Construction-Project  Management 
8L.  Telecommunications 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 


9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  hut  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

9L.  Financial  Planning 

9M.  Operations  Research 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

9R.  Marketing 

9S. Finance 

Sudan 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to  Public  Health  and 
Urban  Studies/Planning  and  Urban 
Transportation) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  l^w  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

1).  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
.•Xdministralion 

IN  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Te<;hnology) 

4}  Genetic  and  Biomedical 
Engineering 


4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  Automatic  Data  Processing) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 
5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U.  Population  Studies 
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Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics.  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estat*  Management 

6M.  Linguistics 

6N.  Law  (including  Judicature  and  all 
branches  and  specialties  in  the  practice 
of  Law,  except  in  I^w  Enforcement) 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics. 
Engineering  and  Technology  (except 
Agriculture) 

71.  College  and  University  Teaching  of 
Business 

7J.  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  textbook  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 


8D.  Radio  Operation 

8E.  Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Projefrt  Management 

8).  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation. 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  I3evelopment  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9J.  Insurance  (including  Actuaries) 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Managfiment 

Swaziland 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to;  City  Planning,  Urban 
Studies/Planning.  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare. 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism^nd  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

ll.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 


IM,  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  i  i  part  I. 

Group  (3) 

All  fields  listed  in  part  1. 
Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  En    neering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G,  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

41.  Energy  FIngineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4l,  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  En   ineering 

4M,  Materials  Engineering  and 
Sciences  (including,  hut  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to;  systems. 
safety,  and  production  engineers,  and 
including  .'\utomati(  Data  Processing) 

40  Mining  and  Lumbering 
Engineering  and  lechnolog\ 

4P  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to;  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (ir    hiding 
Oceanography) 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to;  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Alliecl 
Sciences 

5D.  Optics  and  Physics  lincluding 
physical  (;hemists.  metallurgists  and  all 
branches  and  specialties  in  Phvsics) 

.5E.  Genetics 

5F.  Mathematics 

5G.  I^Tboratory  lec.hnology 
(including,  hut  not  limited  to;  physical 
and  chemistry  laboratory  technicians) 

5H  Metal  Fabrication  (including,  hut 
not  limited  to  skilled  metal  crafts 
workers) 
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51.  Almospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology.  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics.  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music.  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

fiL.  Estate  Management 

6M.  Linguistics 

6N.  I.aw  (including  [udicature  and  all 
branches  and  specialties  in  the  practice 
of  Law.  except  in  Law  Enforcement] 

Group  (7) 

7A.  Teaching  and  Religious  Education 

78.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
{including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vo<.ational  and  Technical  School 
Teaching 

7F.  College  and  L'niversity  Teaching 
m  Natural  Sciences,  Mathematics, 


Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 

7).  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  including,  but  not  limited  to 
Coaching) 

7P.  Career  Guidance  and  CounseUng 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  textbook  writers,  interpreters 
and  translators) 

88.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

HD.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  lri)orers) 

81.  Construf.tion-Projcct  Management 

8 J.  Drafting 

8K.  Skilled  Operation  of  Constniction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  ami  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic;  Developme  it  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  PI, inning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 


9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Tanzania 

Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  To:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

58.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
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veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

78.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agricuhure) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 


7).  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

70.  Teaching  in  Law  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 


Thailand 
Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  1. 
Group  (5) 

All  fields  Usted  in  part  I. 
Group  (6) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
Togo 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare. 
Dietetics,  Nutrition.  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IJ.  Primary  School  Administration 

IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
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Group  (5) 

5A.  Chemistry  {including  all  hranr.hes 
and  spe<:ialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

.5B.  Life  Sciences  (including,  hut  not 
limited  to:  Pharmacv  and  Biology) 

5C.  Study  of  Drugs  and  AUied 
S<:ienc;es 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
hranches  and  specialties  in  Physics) 

5E.  Genetics 

5G.  Laboratory  Te<  hnology 
(including,  but  not  limited  to:  physic:al 
and  chemistry  lal)oratory  technicians) 

.^H.  Metal  Fabrication  (including,  hut 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

."jj.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenante 
Tet;hnology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  luitrition) 

5M.  Food  Science  and  Tec;hnology 

SN.  Zoology  (including  Animal 
Behavior  and  Physiology) 

30.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  sf)ecialties,  eg.  0<:eanologv.  and  all 
branches  of  Applied  Geology  inc:luding 
geophysicists  and  geochemists) 

.5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protet;tion  (including  Conservation) 

fiT.  Desalinization 

,5U,  Population  Studies 

Group  (6) 

6C.  History  (including  Art  Hi,stor\) 

6D,  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

fiL  Literature 

6[.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Croup  (7) 

7A.  Teaching  and  Religious  Education 


7B  Educational  Testing,  Evaluation 
and  Measurement 

7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  C^ollege  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  CoUej^e  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
F^ducation) 

7H  C>"ollege  and  University  Teaching 
of  Hdu(.ation 

71.  College  and  University  Teaching  of 
Business 

7J.  Agricultural  School  Teaching 

7K  Edi^cation  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Ck)aching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8B.  Communif:ation  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8E.  Airplane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C'  Industrial  Organization 

9U.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F  Economic  Information  Analysis 
(in(. hiding,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Tet^hnology 

91.  Statistics 

9K.  .Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
('redit  Unions) 


9L.  Financial  Planning 
9M.  Operations  Research 
9N.  Banking 

90.  Farm  Management  and 
Administration 
9P.  Hotel  and  Motel  Management 

Tonga 

Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
Trinidad  and  Tobago 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planaing,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

ll.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology. 
Cardiography,  Cardiology,  Dermatology, 
Embryology,  Epidemiology,  Forensic 
Medicine,  Gastroenterology, 
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Hematology,  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology,  Oncology, 
Ophthalmology,  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics, 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery,  Preventive 
Medicine,  Proctology,  Psychiatry  and 
Neurology,  Radiology,  Speerii 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery,  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  Registered  Nurses,  Practical 
Nurses,  Physician's  Receptionists  and 
Medical  Records  Clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2M.  Medical  Cybernetics 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

4B.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  (including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4H.  Elec-tronic  Engineering  (including 
Radio  Engineering) 

41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4j.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  Automatic  Data  Processing) 

40.  Mining  and  Lumbering 
Engineering  and  Technology 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 


4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oc:eanography) 

4U.  Agricultural  Engineering 

4W.  Natural  Resource  Management 
Engineering  (including,  but  not  limited 
to  Water  Resource  Management) 

4X.  Environmental  Engineering 

Group  (5) 

5A.  Chemistry  (including  ail  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

53.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  spefjialties,  e.g.  Oceanology.  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

5V.  Botany 

Group  (6) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6J.  Instructional  Media  and 
Technology 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

All  fields  listed  in  part  I. 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 


8C  Electrical  Communication 
Technology 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

All  fields  listed  in  part  I. 

Group  (10) 

lOA,  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Tunisia 
Group  (1) 

All  fields  li.sted  in  part  I. 
Group  (2) 

All  fields  listed  in  part  1. 
Ciroup  (3) 

All  fields  listed  in  part  1. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

BE.  Anthropology  and  An:haeoiogy 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations-) 

6H.  Economics 

61.  Literature 

fij.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  oart  I, 
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Turkey 
Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  1. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

.5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physic:al 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

.5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanoiogy.  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U.  Population  Studies 

Group  (6) 

fiA.  Sociology  (except  Economics  and 
including  Criminology) 

68.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiologv) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 


6E.  .Anthropology  and  Archaeology 

6F.  [3eniography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6Fi  Economics 

61.  Literature 

6f.  Instructional  Media  and 
Technology 

fiK.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

fiM.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing,  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  nut  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics, 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Stx;ial  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7fl.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 

7].  Agricultural  School  Teaching 

7K  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L  Education  of  Exceptional  Children 

7M  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

70.  Teaching  in  L^w  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 

8F.  Merchant  Marine 

81.  Construction-Project  Management 

SK.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to 
programmers  and  Project  Evaluation, 
Business.  Total  Quality  Management) 


9B.  International  Business  and 
Commerce 
9C.  Industrial  Organization 

90.  Labor  and  Industrial  Relations 
9E.  Economic  Development  and 

Planning  (including  Rural  Development) 
9F.  Economic  Information  Analysis 

(including,  but  not  limited  to 

Management  Studies) 
9G.  Accounting 
9H.  Cybernetic  Technology 

91.  Statistics 

9J.  Insurance  (including  Actuaries) 
9L.  Financial  Planning 
9M.  Operations  Research 
90.  Farm  Management  and 
Administration 
9P.  Hotel  and  Motel  Management 

Uganda 

Group  (1) 

All  fields  listefl  in  part  I. 
Group  (2) 

Ail  fields  listed  in  part  I. 
Croup  (3) 

Ail  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
United  Arab  Emirates 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

IH.  Law  Enforcement  and  Corrections 
(including,  but  not  limited  to  the 
Administration  of  Justice) 

II.  Parks  and  Recreation  Management 
(including,  but  not  limited  to  Wildlife 
Management) 
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IK.  Secondary  School  Administration 

IL.  College,  University  and  Higher 
Education  Administration 

IM.  Technical  or  Vocational  School 
Administration 

IN.  Hospital  Administration 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

4A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4D.  Civil  Engineering  {including 
Airport  Engineering) 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

4G.  Electrical  Engineering 

4H.  Electronic  Engineering  (including 
Radio  Engineering) 

41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4J.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including, 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4N.  Mechanical  Engineering 
(including,  but  not  limited  to:  systems, 
safety,  and  production  engineers,  and 
including  Automatic  Data  Processing) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to:  light  and  sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

4T.  Surveying  (including 
Oceanography) 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

58.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 


5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

5L  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science.  Meteorology  and 
Oceanography) 

5f.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology.  and  ail 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5T.  Desalinization 

5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

6N.  Law  (including  Judicature  and  all 
branches  and  specialties  in  the  practice 
of  Law,  except  in  Law  Enforcement) 

Group  (7) 

7A.  Teaching  and  Religious  Education 
7B.  Educational  Testing,  Evaluation 

and  Measurement 

7C.  Primary  School  Teaching 

(including,  but  not  limited  to  Nursery 

Schools  and  Kindergartens) 


7D.  Secondary  School  Teaching 
(including,  but  not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

71.  College  and  University  Teaching  of 
Business 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L,  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8A.  [ournalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8E.  Airplane  Piloting  (including,  hut 
not  limited  to  Airline  Piloting) 

8F.  Merchant  Marine 

8G.  Art:hitecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8).  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business.  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industriai  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 
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Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Upper  Volta  (see  Burkina  Faso) 

Uruguay 

Group  (1) 

All  fields  listed  in  part  I. 

Group  (2) 

2C.  Veterinary  Medicine 
2D.  Emergency  Medicine 
2E.  Nuclear  Medicine 
2F.  Geriatrics 
2M.  Medical  Cybernetics 
20.  Medical  Statistic;s  and 
Do<;umentation 
2P  Cancer  Research 
2Q.  Medical  Photography 
2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  1. 

Group  (4) 

4 A.  Aerospace  Engineering 

4B.  Cartography 

4C.  Chemical  Engineering 

4E.  Communication  Engineering 

4F.  Computer  Engineering  and 
Technologies 

41.  Energy  Engineering  and 
Technology  (but  not  including 
Petroleum  and  Natural  Gas  Engineering 
and  Technology) 

4j.  Genetic  and  Biomedical 
Engineering 

4K.  Industrial  Engineering 

4L.  Marine  and  Aeronautical 
Engineering  and  Technology  (including. 
but  not  limited  to:  Marine  and  Flight 
Engineers) 

4M.  Materials  Engineering  and 
Sciences  (including,  but  not  limited  to: 
textiles,  plastics,  wood,  paper  and 
metal,  but  not  including  Metal 
Fabrication) 

4P.  Navigation  and  Transportation 
Engineering 

4Q.  Optical  Engineering  (including, 
but  not  limited  to  light  and  .sound 
technology) 

4R.  Petroleum  and  Natural  Gas 
Engineering  and  Technology 

4S.  Printing  and  Photographic 
Engineering  and  Technology 

Group  (,5) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

.5E.  Genetics 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  S<:ience,  Meteorology  and 
Oceanography) 

5|  Astronomy  and  Space  Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 


veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

.SN.  Zoology  (including  Animal 
Behavior  and  Physiology) 

5P.  Fisheries  (or  other  marine 
products) 

.SK.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

55.  Ecology  and  Environmental 
Protection  (inc;luding  Conservation) 

5T.  Desalinization 

5U.  Population  Studies 

Group  (6) 

6C.  History  (including  Art  Hi.story) 

RD.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

RG.  (iovernment  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

RK.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B  Educational  Testing,  Evaluation 
and  Measurement 

71.  College  and  University  Teaching  of 
Business 

7K.  Education  of  the  Physically 
Handif:apped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7P.  Career  Guidance  and  Counseling 

Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  text-book  writers,  interpreters 
and  translators) 

8B  Communication  Media  (including 
Television  and  Film) 

H(".  Ele<:trical  Commanication 
Technology 

8D  Radio  Operation 

8E.  Airfjiane  Piloting  (including,  but 
not  limited  to  Airline  Piloting) 

8F  Merf:hant  Marine 

8H.  (Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8K  Skilled  Operation  of  Construction 
Machines 


Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Venezuela 
Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to  Public  Health  and 
Urban  Studies/Planning  and  Urban 
Transportation) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition.  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2B.  Recognized  Medical 
Specializations  (including,  but  not 
limited  to:  Anesthesiology,  Audiology, 
Cardiography,  Cardiology,  Dermatology. 
Embryology.  Epidemiology,  Forensic 
Medicine,  Gastroertterology, 
Hematology.  Immunology,  Internal 
Medicine,  Neurological  Surgery, 
Obstetrics  and  Gynecology.  Oncology. 
Ophthalmology.  Orthopedic  Surgery, 
Otolaryngology,  Pathology,  Pediatrics, 
Pharmacology  and  Pharmaceutics. 
Physical  Medicine  and  Rehabilitation, 
Physiology,  Plastic  Surgery.  Preventive 
Medicirw.  Proctology.  Psychiatry  and 
Neurology,  Radiology,  Speech 
Pathology,  Sports  Medicine,  Surgery, 
Thoracic  Surgery.  Toxicology,  Urology 
and  Virology) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 
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2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (including,  but  not 
limited  to  Registered  Nurses,  Practical 
Nurses,  Physician's  Receptionists  and 
Medical  Records  Clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J.  Dental  Technology 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine,  Osteopathy 
or  Osteopathic  Medicine,  Nursing, 
Dentistry,  Chiropractic  and  Optometry) 

20.  Medical  Statistics  and 
Documentation 

2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

5L  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 


5S.  Ecology  and  Environmental 
Protection  (including  Conservation) 
5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture. 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

Group  (7) 

7A.  Teaching  and  Religious  Education 

7B.  Educational  Testing.  Evaluation 
and  Measurement 

7C.  Primary  School  Teaching 
(including,  but  not  limited  to  Nursery 
Schools  and  Kindergartens) 

7D.  Secondary  School  Teaching 
(including,  but  Not  limited  to  Remedial 
Teaching  and  Teaching  of  English  as  a 
Foreign  Language) 

7E.  Vocational  and  Technical  School 
Teaching 

7F.  College  and  University  Teaching 
in  Natural  Sciences,  Mathematics. 
Engineering  and  Technology  (except 
Agriculture) 

7G.  College  and  University  Teaching 
of  Social  Sciences,  Liberal  Arts  and 
Literature  (including  Foreign  Language 
Education) 

7H.  College  and  University  Teaching 
of  Education 

71.  College  and  University  Teaching  of 
Business 

7J.  Agricultural  School  Teaching 

7K.  Education  of  the  Physically 
Handicapped  (including  Education  of 
the  Mentally  Retarded  and  Emotionally 
Disturbed) 

7L.  Education  of  Exceptional  Children 

7M.  Physical  Education  and 
Recreation  (including,  but  not  limited  to 
Coaching) 

7N.  Teaching  in  Medical  Schools 
(including,  but  not  limited  to  lecturers) 

7P.  Career  Guidance  and  Coun.seling 

Group  (8) 

8B.  Communication  Media  (including 
Television  and  Film) 


8C.  Electrical  Communication 
Technology 

8F.  Merchant  Marine 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construrtion-Project  Management 

8).  Drafting 

8K.  Skilled  Operation  of  Construc:tion 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commen:e 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F,  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cvbernetir  Technology 

91.  Statistics 

9L.  Financial  Planning 

9M.  Operations  Research 

90,  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Western  Samoa 

Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

.Ml  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 
Group  (.S) 

All  fields  listed  in  part  I 
Group  [fi) 

All  fields  listed  in  part  1. 
Group  (7) 

All  fields  listed  in  part  I. 
Group  (8) 

.Ml  fields  li.sted  in  part  I 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
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Yemen 
Group  (1) 

All  fields  listed  in  part  I. 
Group  (2) 

All  fieldrlisted  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  1. 
Group  (5) 

All  fields  listed  in  part  I. 
Group  (6) 

All  fields  listed  in  part  I. 
Group  (7) 

All  fields  listed  in  part  1. 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

All  fields  listed  in  part  I. 
Group  (10) 

All  fields  listed  in  part  I. 
Zaire 
Group  (1) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare. 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narrrotics  Control 

IF.  International  Health 

IG.  Tourism  and  Travel 

Group  (2) 

2A.  General  Practice  of  Medicine 
(including  Osteopaths  who  also  practice 
medicine) 

2C.  Veterinary  Medicine 

2D.  Emergency  Medicine 

2E.  Nuclear  Medicine 

2F.  Geriatrics 

2G.  Nursing  (mcluding,  but  not 
limited  to  Registered  .Nurses,  Practical 
Nurses.  Physu;ian's  Recnptionists  and 
Medical  Records  Clerks) 

2H.  Medical  Instruments  and 
Technology 

21.  Dentistry 

2J.  Dental  fe<.hnology 

2K.  Optometry 

21..  Chiropractic  and  Osteopathy  inot 
including  osteopathic  physicians  who 
also  practice  medicine) 

2M.  Medical  Cybernetics 

2N.  All  Therapies,  Prosthetics  and 
Healing  (except  Medicine.Osteopathy  or 
Osteopathic  Medicine,  Nursing, 
[>!ntistry.  Chiropractic  .ind  Optometry) 

20.  Medical  Statistics  and 
Documentation 


2P.  Cancer  Research 

2Q.  Medical  Photography 

2R.  Environmental  Health 

Group  (3) 

All  fields  listed  in  part  I. 
Group  (4) 

All  fields  listed  in  part  I. 

Group  (.5) 

r>A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemii:al  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

,tD.  OptK  s  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  (Genetics 

5F.  Mathematics 

5G.  Laboratory  Techno'ogy 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

,5H  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M  Food  .Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

,50.  Forestry 

5P,  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemi.sts) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

')S  Ecology  and  Environmental 
Protection  (including  Conservation) 

.5U.  Population  Studies 

Group  (6) 

6C.  History  (including  Art  History) 

fiD  Philosophy  (including 
Humanities) 

BE.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6J.  Instructional  Media  and 
Technology 


6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M.  Linguistics 

6N.  Law  (including  Judicature  and  all 
branches  and  specialties  in  the  practice 
of  Law,  except  in  Law  Enforcement) 

Group  (7) 

All  fields  listed  in  part  L 
Group  (8) 

All  fields  listed  in  part  I. 
Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Development, 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

IDA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Zambia 

Group  (1) 

lA.  Public  Administration  (including, 
but  not  limited  to:  City  Planning,  Urban 
Studies/Planning,  Urban 
Transportation,  and  Public  Health) 

IB.  Public  Social  Administration 
(including,  but  not  limited  to:  Welfare, 
Dietetics,  Nutrition,  Family  Planning 
and  Public  Health) 

IC.  Public  Social  Services 

ID.  Sanitation 

IE.  Drug  Abuse  and  Narcotics  Control 

IF.  International  Health 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 
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Group  (4) 

All  fields  listed  in  part  I. 

Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 
5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Ehugs  and  Allied 
Sciences 

5E.  Genetics 

5F.  Mathematics 

5G,  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanography) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Physiology) 

50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.,  Oceanology,  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

53.  Ecology  and  Environmental 
Protection  (including  Conservation) 

5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology,  and  Psychobiology) 

6C.  History  (including  Art  History) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

6F.  Demography 

6G.  Government  and  Politics 
(including,  but  not  limited  to 
International  Relation.s) 

6H.  Economics 

61.  Literature 

6).  Instructional  Media  and 
Technology 

6K.  Fine  Arts  (including,  but  not 
limited  to  Music,  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 


6L.  Estate  Management 
6M.  Linguistics 

Group  (7) 

All  fields  listed  in  part  I. 


Group  (8) 

8A.  Journalism  (including,  but  not 
limited  to  editors  and  reporters,  and 
including  textbook  writers,  interpreters 
and  translators) 

88.  Communication  Media  (including 
Television  and  Film) 

8C.  Electrical  Communication 
Technology 

8D.  Radio  Operation 

8F.  Merchant  Marine 

8G.  Architecture  (including  Marine 
Architecture) 

8H.  Construction  (including,  but  not 
limited  to  builders,  but  not  including 
skilled  and  unskilled  laborers) 

81.  Construction-Project  Management 

8J.  Drafting 

8K.  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

9A.  Industrial  and  Business 
Administration  and  Management 
(including,  but  not  limited  to: 
programmers  and  Project  Evaluation. 
Business,  Total  Quality  Management) 

9B.  International  Business  and 
Commerce 

9C.  Industrial  Organization 

9D.  Labor  and  Industrial  Relations 

9E.  Economic  Development  and 
Planning  (including  Rural  Development) 

9F.  Economic  Information  Analysis 
(including,  but  not  limited  to 
Management  Studies) 

9G.  Accounting 

9H.  Cybernetic  Technology 

91.  Statistics 

9K.  Administration  of  Financial 
Institutions  (including,  but  not  limited 
to  Savings  and  Loan  Organizations  and 
Credit  Unions) 

9L.  Financial  Planning 

9M.  Operations  Research 

9N.  Banking 

90.  Farm  Management  and 
Administration 

9P.  Hotel  and  Motel  Management 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

Zimbabwe 

Group  (1) 

All  fields  listed  in  part  I. 

Group  (2) 

All  fields  listed  in  part  I. 
Group  (3) 

All  fields  listed  in  part  I. 


Group  (4) 

All  fields  listed  in  part  I. 
Group  (5) 

5A.  Chemistry  (including  all  branches 
and  specialties  in  Chemistry,  except  in 
Pharmacy  and  Chemical  Engineering) 

5B.  Life  Sciences  (including,  but  not 
limited  to:  Pharmacy  and  Biology) 

5C.  Study  of  Drugs  and  Allied 
Sciences 

5D.  Optics  and  Physics  (including 
physical  chemists,  metallurgists  and  all 
branches  and  specialties  in  Physics) 

5E.  Genetics 

5F.  Mathematics 

5G.  Laboratory  Technology 
(including,  but  not  limited  to:  physical 
and  chemistry  laboratory  technicians) 

5H.  Metal  Fabrication  (including,  but 
not  limited  to  skilled  metal  crafts 
workers) 

51.  Atmospheric-Hydrospheric 
Sciences  (including,  but  not  limited  to: 
Marine  Science,  Meteorology  and 
Oceanographv) 

5J.  Astronomy  and  Space  Technology 

5K.  Repair  and  Maintenance 
Technology 

5L.  Agriculture  and  Agronomy 
(including,  but  not  limited  to: 
veterinarians,  plant  pathologists, 
poultry  and  dairy  scientists,  animal 
husbandry  and  animal  nutrition) 

5M.  Food  Science  and  Technology 

5N.  Zoology  (including  Animal 
Behavior  and  Phvsiology) 

50.  Forestry 

5P.  Fisheries  (or  other  marine 
products) 

5Q.  Geology  (including  all  branches 
and  specialties,  e.g.  Oc;eanology.  and  all 
branches  of  Applied  Geology  including 
geophysicists  and  geochemists) 

5R.  Hydrology  (including,  but  not 
limited  to  Water  Pollution) 

5S.  Ecology  and  Environmental 
Protection  (including  Conser\'ation) 
5U.  Population  Studies 

Group  (6) 

6A.  Sociology  (except  Economics  and 
including  Criminology) 

6B.  Psychology  (including,  but  not 
limited  to  Psychometrics,  Child 
Psychology  and  Psychobiology) 

6C.  History  (including  Art  Histor\) 

6D.  Philosophy  (including 
Humanities) 

6E.  Anthropology  and  Archaeology 

fiF.  Demography 

6G.  Government  and  Politics 
(includino,  but  not  limited  to 
International  Relations) 

6H.  Economics 

61.  Literature 

6).  Instructional  Media  and 
Technology 
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6K.  Fine  Arts  (including,  but  not 
limited  to  Music.  Theater,  Sculpture, 
Motion  Picture  Arts  and  Sciences,  and 
Photography) 

6L.  Estate  Management 

6M,  Linguistii;s 

Group  (7) 

All  fields  listed  in  part  I 

(iroup  (H) 

8A,  lournalisni  (including,  but  not 
limited  to  editors  and  reporters,  and 


including  text-book  writers,  interpreters 
and  translators) 

HB  (lonimunication  Media  (including 
Television  and  Film) 

Hi.    Flectrical  Coiniminication 
Technologv 

81)   Kanio  Operation 

Hi-    Merchant  Marine 

H( ,   .\rchite<,tiirc  fincluding  Marine 
.\r(  biiecture) 

H\{  ((instruction  (including,  but  not 
liiii'iH'd  to  builders,  but  not  including 
■^kiiifC  and  unskilled  laborers) 

h!  (  (HisiriK  tion  Project  Management 


8),  Drafting 

8K,  Skilled  Operation  of  Construction 
Machines 

Group  (9) 

All  fields  listed  in  part  1. 

Group  (10) 

lOA.  Library  Science  (including,  but 
not  limited  to  Electronic  Data  Storage 
and  Retrieval) 

[FRDoc.  97-677  Filed  1-1  5-97;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.291  R] 

Bilingual  Education— Systemwide 
Improvement  Grants;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1997 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  apphcable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  an  award  under  this 
program. 

Purpose  of  Program:  This  program 
provides  grants  to  implement 
districtwide  bilingual  education 
programs  or  special  alternative 
instructional  programs  to  improve, 
reform,  and  upgrade  relevant  programs 
and  operations,  within  an  entire  local 
educational  agency  (LEA),  that  serve  a 
significant  number  of  limited  English 
proficient  (LEP)  children  and  youth  in 
one  or  more  LEAs  with  significant 
concentrations  of  these  children  and 
youth. 

Eligible  AppUcants:  (1)  One  or  more 
LEAs;  or  (2)  one  or  more  LEAs  in 
collaboration  with  an  institution  of 
higher  education,  community-based 
organizations,  other  LEAs,  or  a  State 
educational  agency. 

Deadline  for  Transmittal  of 
Applications:  April  4,  1997. 

Deadline  for  Intergovernmental 
Review:  June  3,  1997. 

Available  Funds:  $20  million. 

Estimated  Range  of  Awards: 
$350,000-5650.000. 

Estimated  Average  Size  of  Awards: 
$500,000. 

Estimated  Number  of  Awards:  40. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  60  months. 
Applicable  Regulations 

The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77.79,80.81.82. 
85.  and  86. 

Description  of  Program 

The  statutory  authorization  for  this 
program,  and  the  application 
requirements  that  apply  to  this 
competition,  are  set  out  in  sections  7115 
and  7116  of  the  Elementary  and 
Secondary  Education  Act  of  1965.  as 
amended  by  the  Improving  America's 
Schools  Act  of  1994  (Pub.  L.  103-382, 
enacted  October  20.  1994  (the  Act)  (20 
U.S.C.  7425  and  7426)). 


Grants  under  this  program  may  be 
used  during  the  first  12  months 
exclusively  for  activities  preparatory  to 
the  delivery  of  services.  Gremts  may  be 
used  to  improve  the  education  of 
limited  EngUsh  proficient  students  and 
their  families  by  reviewing, 
restructuring,  and  upgrading — 

(A)  Educational  goals,  curriculum 
guidelines  and  content,  standards  and 
assessments; 

(B)  Personnel  policies  and  practices 
including  recruitment,  certification, 
staff  development,  and  assignment; 

(C)  Student  grade-promotion  and 
graduation  requirements; 

(D)  Student  assignment  policies  and 
practices; 

(E)  Family  education  programs  and 
parent  outreach  and  training  activities 
designed  to  assist  parents  to  become 
active  participants  in  the  education  of 
their  children; 

(F)  The  instructional  program  for 
limited  English  proficient  students  by 
identifying,  acquiring  and  upgrading 
curriculum,  instructional  materials, 
educational  software  and  assessment 
procedures  and,  if  appropriate,  applying 
educational  technology; 

(G)  Tutorials  and  academic  or  career 
counseling  for  children  and  youth  of 
limited-English  proficiency;  and 

(H)  Such  other  activities,  related  to 
the  purposes  of  this  part,  as  the 
Secretary  may  approve. 

Priorities 

Absolute  Priority 

The  priority  in  the  notice  of  final 
priority  for  this  program,  as  published 
in  the  Federal  Register  on  October  30, 
1995  (60  FR  55246-55247)  and  repeated 
below,  applies  to  this  competition. 

Under  34  CFR  75.105(c)(3)  and 
section  7115(a)  of  the  Act.  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  appUcations  that  meet 
this  absolute  priority: 

Projects  that  serve  only  LEAs  in 
which  the  number  of  LEP  students,  in 
each  LEA  served,  is  at  least  1 ,000  or  at 
least  25  percent  of  the  total  student 
enrollment. 

Invitational  Priority 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary  is 
particularly  interested  in  appUcations 
that  meet  the  invitational  priority  in  the 
next  paragraph.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applicaUons  (34  CFR  75.105(c)(1)). 

Applicants  that  consider  the 
Department  of  Education  Professional 


Development  Principles  in  planning  and 
designing  a  Systemwide  Improvement 
Grant  project. 

Those  principles  call  for  educator 
professional  development  that  focuses 
on  teachers  as  central  to  student 
learning,  yet  includes  all  other  members 
of  the  school  community;  focuses  on 
individual,  collegial,  and  organizational 
improvement;  respects  and  nurtures  the 
intellectual  and  leadership  capacity  of 
teachers,  principals,  and  others  in  the 
school  community;  reflects  best 
available  research  and  practice  in 
teaching,  learning,  and  leadership; 
enables  teachers  to  develop  further 
expertise  in  subject  content,  teaching 
strategies,  uses  of  technologies,  and 
other  essential  elements  in  teaching  to 
high  standards;  promotes  continuous 
inquiry  and  improvement  embedded  in 
the  daily  life  of  schools;  is  planned 
collaboratively  by  those  who  will 
participate  in  and  facilitate  that 
development;  requires  substantial  time 
and  other  resources;  is  driven  by  a 
coherent  long-term  plan;  is  evaluated 
ultimately  on  the  basis  of  its  impact  on 
teacher  effectiveness  and  student 
leeuning;  and  uses  this  assessment  to 
guide  subsequent  professional 
development  efforts. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
provisions  in  sections  7115  and  7116  of 
the  Act  and  34  CFR  75.210  as  selection 
criteria  to  evaluate  appUcations  for  new 
grants  under  this  competition. 

(2)  The  meiximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (15 
points)  The  Secretary  reviews  each 
appUcation  to  determine  how  well  the 
project  is  designed  to  implement 
districtwide  bilingual  education 
programs  or  special  alternative 
instruction  programs  to  improve, 
reform,  and  upgrade  relevant  programs 
and  operations,  within  an  entire  local 
educational  agency,  that  serve  a 
significant  nimiber  of  children  and 
youth  of  limited  EngUsh  proficiency  in 
local  educational  agencies  with 
significant  concentrations  of  such 
children  and  youth. 

(Authority:  20  U.S.C.  7425(a)) 

(2)  Extent  of  need  for  the  project.  (15 
points)  The  Secretary  reviews  each 
appUcation  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  that  authorizes 
the  program,  including  consideration 
of— 
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(i)  Data  on  the  number  of  children  and 
youth  of  limited-English  proficiency  in 
the  school  district  to  be  served; 

(ii)  The  characteristics  of  such 
children  and  youth,  such  as  language 
spoken,  dropout  rates,  proficiency  in 
English  and  the  native  language, 
academic  standing  in  relation  to  the 
English-proficient  peers  of  those 
children  and  youth,  and,  where 
appUcable,  the  recency  of  immigration; 

fiii)  The  needs  addressed  by  tne 
project; 

(iv)  How  the  appUcant  identified 
those  needs; 

(v)  How  those  needs  will  be  met  by 
the  project;  and 

(vi)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(Authority:  20  U.S.C.  7426(g)(1)(A);  34  C.F.R 
75.210(b)(2)) 

(3)  Plan  of  operation.  (35  points)  The 
Secretary  reviews  each  application  to 
determine  how  well  the  project  meets 
the  following  requirements: 

(i)  How  the  program  is  to  be 
implemented  and  its  design — 

(A)  Relate  to  the  linguistic  and 
academic  needs  of  the  children  and 
youth  of  limited-EngUsh  proficiency  to 
be  served; 

(B)  Are  coordinated  with  other 
programs  under  this  Act,  the  Goals 
2000:  Educate  America  Act  and  other 
Acts,  as  appropriate  in  accordance  with 
section  14306  of  the  Act; 

(C)  Involve  the  parents  of  the  children 
and  youth  of  limited-English 
proficiency  to  be  served; 

(D)  Ensure  accoimtabihty  in  achieving 
hi^  academic  standards;  and 

(E)  Promote  coordination  of  services 
for  the  children  and  youth  of  limited- 
EngUsh  proficiency  to  be  served  and 
their  families. 

(Authority:  20  U.S.C.  7426(g)(1)(B)) 

(ii)  How,  if  appropriate,  the  applicant 
proposes  collaborative  activities  with 
institutions  of  higher  education, 
community-based  organizations,  local  or 
State  educational  agencies,  private 
schools,  nonprofit  organizations,  or 
businesses  in  carrying  out  the  proposed 
program. 

(Authority:  20  U.S.C.  7426(g)(1)(C)) 

(iii)(A)  What  current  services  the 
apphcant  provides  to  children  and 
youth  of  limited-EngLish  proficiency; 

(B)  What  services  children  and  youth 
of  limited-English  proficiency  will 
receive  under  the  grant  that  such 
children  or  youth  will  not  otherwise 
receive; 

(C)  How  funds  received  will  be 
integrated  vdth  all  other  Federal.  State, 
local,  and  private  resources  that  may  be 
used  to  serve  children  and  youth  of 
limited-EngUsh  proficiency; 


(D)  Specific  achievement  and  school 
retention  goals  for  the  children  and 
youth  to  be  served  by  the  proposed 
program  and  how  progress  toward 
achieving  such  goals  will  be  measiu«d; 
and 

(E)  Current  family  education  programs 
if  appUcable. 

(iv)  How  the  apphcant's  proposed 
project  will  be  integrated  with  the 
apphcant's  overall  educational  program. 
(Authority:  20  U.S.Q  7426(g)(2)(B)(i)) 

(v)  How  training  for  personnel 
participating  in  or  preparing  to 
participate  in  the  program  will  assist 
those  personnel  in  meeting  State  and 
local  certification  requirements. 

(Authority:  20  U.S.C.  7426(i)(5)) 

(4)  Proficiency  in  English  and  another 
language.  (5  points)  The  Secretary 
reviews  each  apphcation  to  determine 
the  extent  to  which  the  project  will 
provide  for  the  development  of  bilingual 
proficiency  both  in  Enghsh  and  another 
language  for  all  participating  students. 

(Authority:  20  U.S.C.  7426(i)(l)) 

(5)  Quality  of  key  personnel.  (8 
points]  The  Secretary  reviews  each 
apphcation  to  determine  how  well  the 
project  meets  the  following 
requirements: 

(i)  How  the  apphcant  will  employ 
teachers  in  the  proposed  program  that, 
individually  or  in  combination,  are 
proficient  in  Enghsh,  including  written, 
as  well  as  oral,  communication  skills. 

(ii)  How  the  project  will  use  quahfied 
personnel,  including  personnel  who  are 
proficient  in  the  language  or  languages 
used  in  instruction. 

(Authority:  20  U.S.C.  7426(g)(1)(E)  and  (h)(1)) 

(6)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
apphcation  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(34  CFR  75.210(b)(5)) 

(7)  Evaluation  plan.  (13  points)  The 
Secretary  reviews  each  apphcation  to 
determine  how  well  the  project's 
evaluation  will  meet  the  following 
requirements.  The  evaluation  must 
include — 

(i)  How  students  are  achieving  the 
State  student  performance  standards,  if 
any.  including  data  comparing  children 
and  youth  of  limited-EngUsh 
proficiency  with  nonlimited  EngUsh 
proficient  children  and  youth  with 
regard  to  school  retention,  academic 
achievement,  and  gains  in  English  (and, 
where  appUcable,  native  language) 
proficiency; 


(ii)  Program  implementation 
indicators  that  provide  information  for 
informing  and  improving  program 
management  and  effectiveness, 
including  data  on  appropriateness  of 
curriculum  in  relationship  to  grade  and 
course  requirements,  appropriateness  of 
program  management,  appropriateness 
of  the  program's  staff  professional 
development,  and  appropriateness  of 
the  language  of  instruction;  and 

(iii)  Pro^^m  context  indicators  that 
describe  the  relationship  of  the 
activities  funded  under  the  grant  to  the 
overall  school  program  and  other 
Federal,  State,  or  local  programs  serving 
children  and  youth  of  limited-English 
proficiency. 

(Authority:  20  U.S.C.  7433) 

(8)  Adequacy  of  resources.  (4  points) 
The  Secretary  reviews  each  application 
to  determine  how  weU  the  project  meets 
the  following  requirements: 

(i)  Student  evaluation  and  assistance 
procedures  must  be  vaUd.  reliable,  and 
fair  for  limited-English  proficient 
students. 

(ii)  Limited-English  proficient 
students  who  are  disabled  must  be 
identified  and  served  in  accordance 
with  the  requirements  of  the  Individuals 
with  DisabiUties  Education  Act. 

(iii)  The  project  must  contribute 
toward  building  the  capacity  of  the 
apphcant  to  provide  a  program  on  a 
regular  basis,  similar  to  that  proposed 
for  assistance,  which  will  be  of 
sufficient  size,  scope,  and  quaUty  to 
promise  significant  improvement  in  the 
education  of  students  of  limited-English 
proficiency,  and  that  the  appUcant  wiU 
have  the  resources  and  commitment  to 
continue  the  program  when  assistance  is 
reduced  or  no  longer  available. 

(iv)  The  project  must  provide  for 
utiUzation  of  the  State  and  national 
dissemination  sources  for  program 
design  and  in  dissemination  of  results 
and  products. 

(Authority:  20  U.S.C.  7426(h)(3).  (5),  and  (6)1 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

AppUcants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
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with,  the  State's  process  under 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  estabhshed  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
August  20,  1996  (61  FR  43133  through 
43135). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  conmients  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA#  84.291R.  U.S.  Department  of 
Education,  Room  6213,  600 
Independence  Avenue,  SW., 
Washington,  DC.  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  D.C.  time)  on 
the  date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPUCANT  SUBMITS  ITS 
COMPLETED  APPUCATION.  DO  NOT 
SEND  APPUCATIONS  TO  THE  ABOVE 
ADDRESS.  INSTRUCTIONS  FOR 
TRANSMITTAL  OF  APPUCATIONS: 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall  — 

(1)  Mail  the  original  and  specified 
copies  of  the  application  on  or  before 
the  deadline  date  to: 

U.S.  Department  of  Education, 
Application  Control  Center. 
Attention:  (CFDA#  84  291R), 
Washington,  D.C.  20202^725 
or 

(2)  Hand-deliver  the  original  and 
specified  copies  of  the  application  by 
4:30  p.m.  (Washington,  DC.  time)  on  or 
before  the  deadline  date  to: 

U.S.  Department  of  Education, 
Application  Control  Center, 
Attention:  (CFDA#  84.291R).  Room 
#3633,  Regional  Office  Building  #3. 
7th  and  D  Streets,  SW.,  Washington, 
D.C. 

(b)  An  apphcant  must  show  one  of  the 
following  as  proof  of  mailing; 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 


(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  f)08tmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9495 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number  and  suffix  letter,  if  any,  of 
the  comp>etition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  , 
contains  the  following  forms  and 
instructions,  plus  a  statement  regarding 
estimated  public  reporting  biu"den, 
various  assurances,  a  notice  to 
applicants  regarding  compliance  with 
section  427  of  the  General  Education 
Provisions  Act,  certifications,  checklist 
for  appUcants.  and  required 
documentation: 

a.  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-88))  and 
instructions. 

b.  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions. 

c.  Application  Narrative. 

d.  Estimated  Public  Reporting  Burden. 

e.  Group  Application  Certification. 

f.  Student  Data. 

g.  Project  Docimjentation. 
h.  Program  Assurances. 

i.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
mstructions. 

j.  Certifications  Regarding  Lobbying; 
Det)arment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

k.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 


(Note:  This  form  is  intended  for  the  use  of 
grantees  and  should  not  be  transmitted  to  the 
Department.) 

1.  Disclosure  of  Lobbying  Activities 
(Standard  Form  I.I.I.)  (if  applicable)  and 
instructions.  The  dociunent  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  by  the  Office  of 
Management  and  Budget  at  61  FR  1413 
Qanuary  19,  1996). 

m.  Notice  to  All  Applicants. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  ihe  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signatiu^.  All  applicants  must 
submit  ONE  original  signed  application 
and  TWO  copies  of  the  application.  The 
Secretary  also  requests  applicants  to 
send  a  THIRD  copy  of  the  application  to 
assist  in  the  Department's  review.  Please 
mark  each  application  as  "original"  or 
"copy".  No  grant  may  be  awarded 
imless  a  completed  application  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cecile  Kreins,  James  Lockhart,  or  Harry 
Logel,  U.S.  E)epartment  of  Education, 
600  Independence  Avenue,  SW.,  Room 
5090,  Switzer  Building,  Washington, 
DC.  20202-6510.  Telephone:  Cecile 
Kreins  (202)  205-5568,  James  Lockhart 
(202)  205-5426,  Harry  Logel  (202)  205- 
5530).  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service(FIRS)  at  1-800-877-5339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register.  Note:  Some  of  the  forms  in  the 
Appendix  to  this  notice  may  not  be 
available  from  these  electronic  soiut:es. 

Program  Authority:  20  U.S.C.  7425. 
Dated:  January  7, 1997. 
Delia  Pompa, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Instructions  for  Estimated  Public 
Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
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OMB  control  number.  The  vahd  OMB 
control  number  for  this  information 
collection  is  QMB  No.  1885-0528,  Exp. 
Date:  4/30/98.  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  160  hours  p>er 
response,  inclwiing  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  phase  write  to:  U.S. 
Department  of  Education.  Washington, 
D.C.  20202-4651.  If  you  have  comments 
or  concerns  regarding  the  status  of  your 
individual  submission  of  this  form,  write 
directly  to:  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  U.S. 
Department  of  Education,  600 
Independence  Ave..  S.W..  Washington. 
D.C.  20202-6510. 

APPLICATION  INSTRUCTIONS 

Mandatory  Page  Limit  for  the 
Application  Narrative 

The  narrative  portion  of  the 
appUcation  must  not  exceed  75  pages. 
These  pages  must  be  doubled-spaoed 
and  printed  on  one  side  only.  A  legible 
font  size  and  adequate  margins  should 
be  used.  The  narrative  section  must  be 
paginated  and  should  iiK:lude  a  one- 
page  abstract.  The  page  limit  apphes  to: 
(1)  the  abstract.  (2)  the  proposal 
narrative,  (3)  charts,  graphs,  tables,  and 
graphics.  (4)  position  descriptions  (and 
resumes, if  included),  and  (5)  any 
appendices.  The  page  limit  does  not 
apply  to:  apphcation  forms  and  other 
forms  furnished  by  the  Department, 
assurances  and  attachments  to  those 
forms,  and  the  table  of  contents  (items 
1-13  in  the  Checkhst  for  Applicants). 


Application  Narrative 

The  narrative  section  should  begin 
with  an  abstract  that  includes  a  short 
description  of  the  population  to  be 
served  by  the  project,  project  objectives, 
and  planned  project  activities.  The 
narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  Usted  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  E)o 
not  send  letters  of  support  unless  they 
are  critical  to  the  instirictional  design  of 
the  project.  Do  not  send  curriculum 
vitae  for  key  pers(»mel;  submit  position 
descriptions  iastead.  APPLICATIONS 
WTTHA  NARRATIVE  SECTION  THAT 
EXCEEDS  THE  PAGE  LIMIT  WD  '.  NOT 
BE  CONSH)ERED  FOR  FUNDING.  THE 
APPLICATION  NARRATIVE  MUST  BE 
PAGINATED. 


Table  of  Contents 

The  appUcation  should  include  a 
table  of  contents  Usting  the  sections  in 
the  order  required. 

Fina7  Application  Preparation 

Use  the  checkhst  included  in  this 
apphcation  to  verify  that  your 
application  is  complete.  Prepare  an 
original  copy  with  an  original  signatiu«. 
Prepare  three  additional  copies.  Do  not 
bind  in  notebooks,  elaborate  bindings, 
or  covers.  The  apphcation  {>ackage  must 
be  mailed  or  hand-deUvered  to  the 
address  specified  in  this  notice  and 
postmarked  by  the  deadline  date. 

Notice  ta  AU  Applieaats 

Thank  you  for  your  inteiest  in  this 
program.  The  purpose  of  this  enclosure 
is  to  inform  you  about  a  new  provision 
in  the  Department  of  Education's 
General  Education  Provisions  Act 
(GEPA)  that  apphes  to  apphcants  for 
new  grant  awards  under  Department 
programs.  This  provision  is  section  427 
of  GEPA,  enacted  as  part  of  the 
Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  afiects 
apphcants  for  new  discretionary  grant 
awards  under  this  program.  ALL 
APPUCANTS  FOR  NEW  AWARDS 
MUST  INCLUDE  INFC«MATION  IN 
THEIR  APPUCATIONS  TO  ADDRESS 
THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

What  Does  This  Provision  Require? 

Section  427  requires  each  appUcant 
for  funds  (other  than  an  individual 
person)  to  include  in  its  appUcation  a 
description  of  the  steps  the  appUcant 
proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its 
federally-assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  needs. 

This  section  allows  apphcants 
discretion  in  develop!^  the  required 
description.  The  statute  highUghts  sLx 
types  of  barriers  that  can  impede 
equitable  access  or  participation  that 
you  may  address:  gender,  race,  national 
origin,  color,  disabiUty,  or  age.  Based  on 
local  circumstances,  you  can  determine 
whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc. 
from  equitable  access  or  participation. 
Your  description  need  not  be  lengthy; 
you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address 
those  barriers  that  are  applicable  to  your 
cirtnunstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be 


discussed  in  connection  wiih  related 
topics  in  the  apphcation. 

Section  427  is  not  intended  to 
dupUcate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  apphcants 
fw  Federal  funds  address  equity 
concerns  that  may  afiect  the  abiUty  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve 
to  high  standards.  Consistent  with 
program  requirements  and  its  approved 
appUcation,  an  appUcant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 

What  are  Examples  of  How  an 
Applicant  Might  Satisfy  the 
Requirement  of  This  Provision? 

The  following  examples  may  help 
illustrate  how  an  appUcant  may  comply 
with  section  427. 

(1)  An  appUcant  that  proposes  to 
carry  out  an  adult  Uteracy  project 
serving,  among  others,  adults  with 
limited  Enghsh  proficiency,  might 
describe  in  its  appUcation  how  it 
intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  appUcant  that  proposes  to 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
will  make  the  materials  available  on 
audio  tape  or  in  braiUe  for  students  who 
are  blind. 

(3)  An  appUcant  that  proposes  to 
carry  out  a  model  science  program  for 
secondary  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
to  emx)ll  in  the  course,  might  indicate 
how  it  tends  ta  conduct  "outreach" 
efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  apphcants 
may  already  be  implementing  effective 
steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provision. 

Estimated  Burden  Statement 

According  to  th»  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  vaUd 
OMB  control  number.  The  vaUd  OMB 
control  number  for  this  information 
collection  is  1801-0004  (Exp.  8/31/98). 
The  time  required  to  complete  this 
information  collection  is  estimated  to 
vary  from  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including 
the  time  to  review  instructions,  saarch 
existing  data  resources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
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accuracy  of  the  time  estimate{s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202- 
4651. 

Checklist  for  Applicants 

Systemwide  Improvement  Grants 

The  following  forms  and  other  items 
must  be  included  in  the  application  and 
organized  in  the  same  manner  listed 
below; 

1.  Application  for  Federal  Assistance 
(SF424) 

2.  Group  Application  Certification  [if 
applicable) 


3  Budget  Information  (ED  Form  No. 
524) 

4  Itemized  Budget  for  each  year 
5.  Student  Data 

6  Project  Documentation: 
Transmittal  Letter  to  SEA 
DtKumentatjon  of  Consultation  with 

Nonprofit  Private  School  Officials, 

if  applicable 
Box  checked  in  Section  C  of  this  form 
Program  Assurances 

8  Notice  to  All  Applicants  (0MB  No. 
1801-O004! 

9  .Assurances — Non -Con struct! on 
Programs  (SF  424B) 

10  Certifications  Regarding  Lobbying; 
Debarment.  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 


Workplace  Requirements  (ED  80- 
0013) 

11.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and 
Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  (ED  80-0014) 

12.  Disclosure  of  Lobbying  Activities 
(SF-LLL) 

13.  Table  of  Contents 

14.  Application  Narrative,  including 
Abstract  (not  to  exceed  75  pages) 

15.  One  Original  and  Three  Copies  of 
the  Application  to  be  transmitted  to 
the  Department  at  the  address 
specified  in  this  notice. 

BtLUNQ  CODE  4000-01-P 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  •  sUndArd  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportumty  to  review  the  applicant's  submission. 


Item: 
I. 
2. 


Entrv: 


Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  L  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
ensting  award,  enter  present  Federal  identifier 
number  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undert&ice  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  ihis 
application. 

8.  Enter  Employer  Identification  Number  (EIN)  as 
asaignad  by  the  Internal  Revenue  Service 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
lettar(s)  in  the  spaee<s)  provided: 

—  "New*  means  a  new  assistance  award. 

—  "Continiution"  means  an  extension  for  an 
additional  funding/budget  penod  for  a  project 
with  a  projected  completion  date. 

—  "Kevisioo"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  axtd  title  of  the  program  under  which 
asaiitance  ia  reqoested. 

11.  Enter  a  brief  descriptive  title  of  the  proj'eet.  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet  If 
appropriate  (e.g..  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


Item.  Entry: 

12.  List  only  the  largest  political  entities  affected 
(e.flt..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  Disthct(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorization  for  jrou  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  ofiBce.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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Public  reporting  burden  for  this  collection  of  information  is  estinnated  to  vary  fronri  1 3  to  22  hours  per 
response,  with  an  average  of  17.5  hours,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.   Send  conwnents  regardir>g  this  burden  estimate  or  any  other  aspect  of  tNs 
collection  of  infomrtation,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education.  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington.  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 
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Gennral  Initfnictions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  multi-year  fundir>g  request.   Pay  attention 
to  applicable  program  specific  instructions,  if 
attached. 

Sentinn  A  •  Rtirigwt  Riimnrmry 
tJS.  D«tp«rtfnwnt  nf  Ptinraftnn  PiinHe 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicat><e  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(el:   For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicat>le 
budget  category. 

Lines  1-11,  column  (f):   Show  the  nxilti-year 
total  for  each  budget  category.   If  furxJing  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Una  12,  columns  (aHe):   Show  the  total 
budget  request  for  each  project  year  for  which 
furKling  is  requested. 

Line  12,  column  (f):   Show  the  total  anr>ount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

R^rtinn  R  .  RuHpwt  Stimmary 
Nnn-Fwflaral  PtintJK 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Section  B. 


Lines  1-11,  columns  (aHe):   For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provkled,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Lines  1-11,  column  (f):   Show  the  multi-year 
total  for  each  budget  category.   If  non-Federal 
contributions  are  provided  for  only  or>e  year, 
leave  this  cokimn  blartk. 

Line  12.  columns  (aHe):   Show  the  total 
notching  or  other  contribution  for  each  project 
year. 

Line  12.  column  (f):   Show  the  total  amount  to 
be  contributed  for  all  years  of  the  multi-year 
project.   If  non-Federal  contributions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C  -  Othor  Riirigitt  Infnrmjttinn 

Pay  attwnt-inn  tn  «pplir*hl»  prn^y^un  •pa/'ift*' 

instnirtinnc    if  »tt«r4Mirf 

1 .  Provide  an  itemized  budget  breakdovm,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicaNe  to  tNs  program,  enter  the  type 
of  indirect  rate  (provisiorMJ,  predetemwMd, 
final  or  fixed)  that  will  be  in  effect  during 
the  funding  period.  In  addition,  enter  the 
estimated  anxKjnt  of  the  base  to  which  the 
rate  is  applied,  and  the  total  irvjirect 
expense. 

3.  If  applicable  to  this  program,  provkle  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  conwnents  you 
deem  necessary. 
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PKOJXCT  DOCUMBVTATZOV 


VOTKl 


Suteit  th*  appropriate  dootaaats  and  inforaatioB  a*  spaoifiad 
balev  for  tha  following  prograaat 


CoaprabanaiTa  School  Oranta 
flyatasvida  ZaproTaaant  Oranta 


SBCTZOV  A 

A  copy  of  applicant* a  trananittal  latter  raquaating  tha  appropriate 
State  educational  agency  to  coaaent  on  the  application.  Thia 
requireaent  doea  not  apply  to  achoola  funded  by  the  Bureau  of  Indian 
Affaire.   (See  34  CFR  75.155  and  75.156  below.) 

575.155  Review  procedure  if  State  aay  ooaaeat  on  applioationsi 
Furpoaa  of  SS7S.15C-75.158.   If  the  authorizing  atatute  for  a 
prograa  requirea  that  a  apecific  State  agency  be  given  an 
opportunity  to  coaaent  on  each  application,  the  State  and  the 
applicant  ahall  uaa  the  procedurea  in  SS75. 156-75. 158  for  that 
purpoae. 

(Authority:  20  U.S. C.  1221e-3(a) (1) ) 

Croaa-Raferenoet  See  34  C7R  part  7f  (Intargovemaeatal  Review 
of  Departaent  of  Bducation  Prograaa  and  Aotivitiaa)  for  the 
regulationa  iaplaaenting  the  applioation  review  procedurea  that 
Statea  aay  naa  under  1.0.  12372.   (In  ad(?ition  to  the 
requireaent  in  S75.155  for  review  by  the  State  educational 
agency,  the  application  ia  aubject  to  review  by  State  Executive 
Order  12372  proceaf.   Applicanta  auat  coaplete  itea  16  of  the 
application  face  aheet  (Standard  Fora  424,  Application  for 
Federal  Asaiatance)  by  either  (a)  apecifying  the  date  when  the 
application  waa  aade  available  to  the  State  Single  Point  of 
Contact  for  review  or  (b)  indicating  that  the  prograa  has  not 
been  selected  by  the  State  for  review.) 

575.156  When  an  applicant  under  S75.155  auat  axibait  its 
application  to  the  Statet  proof  of  auhaiaaion. 

(a)  Each  applicant  under  a  prograa  covered  by  S75.155  ahall 
aubait  a  copy  of  ita  application  to  the  State  on  or  before  the 
deadline  date  for  aubaitting  ita  application  to  the  Departaent. 

(b)  The  applicant  ahall  attach  to  its  application  a  copy  of  its 
letter  that  requests  the  State  to  coaaent  on  the  application. 

(Authority:  20  U.S. C.  1221e-3(a) (1) ) 
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PROJECT  DOCDMSHTATZOH 
(continued) 


SBCTZOM  B 

Evidence  of  compliance  with  the  Federal  requirenents  for 
participation  of  students  enrolled  in  nonprofit  private  schools. 
(See  section  7116(h)(2)  of  Public  Law  103-382  and  34  CFR  75.119, 
76.652,  and  76.656  below.) 

8eo.  7116.   Applications.  "(2)  in  designing  the  program  for 
which  application  is  made,  the  needs  of  children  in  nonprofit 
private  elementary  and  secondary  schools  have  been  taken  into 
acco\int  through  consultation  with  appropriate  private  school 
officials  and,  consistent  with  the  number  of  such  children 
enrolled  in  such  schools  in  the  area  to  be  served  whose 
educational  needs  are  of  the  type  and  whose  language  and  grade 
levels  are  of  a  similar  type  to  those  which  the  program  is 
intended  to  address,  after  consultation  with  appropriate 
private  school  officials,  provision  has  been  made  for  the 
participation  of  such  children  on  a  basis  comparable  to  that 
provided  for  public  school  children." 

(Authority:  20  U.S. C.  7426(h)(2)) 

S7S.llf  Information  needed  if  private  schools  participate. 
If  a  program  requires  the  applicant  to  provide  an  opportunity 
for  participation  of  students  enrolled  in  private  schools,  the 
application  must  include  the  information  required  of 
subgrantees  under  34  CFR  76.656. 

(Approved  by  the  Office  of  Management  and  Budget  under  control 

number  1880-0513) 

(Authority:  20  U.S. C.  1221e-3 (a) (1) ) 

S76.652  Consultation  with  representatives  of  private  school 
students . 

(a>  An  applicant  for  a  subgrant  shall  consult  with  appropriate 
representatives  of  students  enrolled  in  private  schools  during 
all  phases  of  the  development  and  design  of  the  project  covered 
by  the  application,  including  consideration  of: 

(1)  Which  children  will  receive  jaenefits  under  the  project; 

(2)  How  the  children's  needs  will  be  identified; 

(3)  What  benefits  will  be  provided; 

(4)  How  the  benefits  will  be  provided;  and 

(5)  How  the  project  will  be  evaluated. 

(b)  A  subgrantee  shall  consult  with  appropriate  representatives 
of  students  enrolled  in  private  schools  before  the  subgrantee 
maXes  any  decision  that  affects  the  opportunities  of  those 
students  to  participate  in  the  project. 
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PROJBCT  DOCUMSHnLTZOM 
(continuad) 


(c)  Thft  applicant  or  subgrantaa  shall  giva  tha  appropriata 
raprasantativas  a  ganuina  opportunity  to  axpraas  thair  viavs 
ragarding  aach  mattar  sub j act  to  tha  consultation  raquiraaants 
in  this  saction. 

(Authority:  20  U.S. C.  1221a-3(a) (1) ) 

f7C.C5<  ZnforBatioB  la  aa  applioatioa  for  a  subgraat. 
An  applicant  for  a  subgrant  shall  includa  tha  following 
information  in  its  application: 

(a)  A  description  of  how  tha  applicant  will  »aat  tha  Fadaral 
raquiramants  for  participation  of  studants  anrollad  in  private 
schools. 

(b)  The  nuBber  of  students  enrolled  in  private  schools  who  have 
been  identified  as  eligible  to  benefit  under  the  prograa. 

(c)  The  number  of  students  enrolled  in  private  schools  who  will 
receive  benefits  under  the  program. 

(d)  The  basis  the  applicant  used  to  select  the  students. 

(e)  The  manner  and  extent  to  vhich  the  applicant  complied  with 
S76.652  (consultation). 

(f)  The  places  and  times  that  the  students  will  receive 
benefits  under  the  program. 

(g)  The  differences,  if  any,  between  the  program  benefits  the 
applicant  will  provide  to  public  and  private  school  students, 
and  the  reasons  for  the  differences. 

(Authority:  20  U.S. C.  1221e-3(a) (1) ) 

8BCTZ0M  C 

Check  the  appropriate  box  below: 

•  There  are  ao  eligible  aonprofit  private      Q 
schools  ia  the  proposed  service  delivery 

area  that  wish  to  participate  ia  the 
project. 

•  Oaa  or  mora  eligible  aoaprof it  private      Q 
schools  ia  the  proposed  service  delivery 

area  wish  to  participate  ia  the  project 
aad  are  listed  oa  the  eaolosed  Studeat 
Data  form. 

•  There  are  ao  eligible  aoaprofit  private     □ 
schools  ia  the  proposed  service  delivery 
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PROGRAM  ASSURANCES 


NOTE:  The  tathoriziiit  statute  requires  applicanti  under  certaia  programs  to  provide 
assurances.  This  form  must  be  completed  for  applications  under  the  following 
programs: 


•  Comprehensive  School  Grants 

•  Sjritemwide  Improvement  Grants 


As  the  duly  authorized  represeoutive  of  the  applicant,  I  certify  that  the  applicant: 

•  WiUiK)t  reduce  the  levd  of  State  and  k>calfuiKls  that  the  appUcam  expends  for  biling^ 
education  or  spedal  alternative  instructional  programs  if  the  applicant  is  awarded  a  grant 

^  under  the  program. 

•  Will  employ  in  the  proposed  project  teachers  who  are  proficient  in  English,  inchjding 
written  and  oral  communication  skills. 

•  Will  integrate  the  proposed  project  with  the  applicant's  overall  educational  prognun. 

•  Has  developed  this  application  in  consultation  with  an  advisory  council,  the  majority  of 
whose  members  are  parents  and  other  representatives  of  the  children  and  youth  to  be  served 
in  the  proposed  project. 

(Authority:  20  U.S.C.  7426(g)) 


Signature 


Typed  Name 


Authorized  Representative 

Title 


Date  Signed 


Applicant  Organization 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note:  Certain  of  these  asturances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  tht  case,  you  will  be  notified. 

As  the  duly  authorised  representative  of  the  applicant  I  certify  that  the  applicant 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufRdtnt  to 
pay  the  non-Federal  share  of  project  coats)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorised  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  oT  personal 
or  tt^fanizational  conflict  of  interest,  or  personal 
gam. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  fi  472S-4763) 
relating  to  prescribed  standards  for  merit  sjrstems 
for  programs  funded  under  one  of  the  nineteen 
statutes  <»  regulations  specified  in  Appendix  A  of 
OPATs  Standards  for  a  Merit  System  o(  Personnel 
Administrati<m  (5  C.F.R.  900,  Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  TiUe  VI  of  the  CivU  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibiU  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  DC  (tf  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  H  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiUutioo  Act  of  1973,  as 
amended  (29  U.S.C.  f  794),  which  prohibiU  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
use  if  6101-6107),  which  prohibiU  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Oflke  aiMl  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  <^  dnig  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  RehabiliUtion  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholUm;  (g)  li  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidential ity  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vm  of  the  Civil  Righu  Act  of  1968  (42  US  C  i 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  sUtute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  sUtute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requiremenU  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requiremenU  apply  to  all  inUresU  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  II 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  emplo3rment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C.  II  276e  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  I  276c  and  18 
use.  II 874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C  II  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreemenU. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
eonstniction  and  acquisition  is  110,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following-  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91  190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
ftcilities  pursi^ant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U  S.C  If  1451  et  seq  ).  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S.C  ! 
7401  etseq  );  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended.  (P  L  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (PL 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  fi  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544.  as  amended,  7  U  S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  J5  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structxires. 

17  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


t'GNATURE  or  AUTHORIZED  aUTIFYlNO  OWClAi. 


AWJCANT  OKiAHMArON 


TITLE 


DATE  SUBMITTED 


SF  42«8    (44«i  Back 
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CERTIRCATIONS  REGARDING  LOBBYING:  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 


ciMd  balew  to  dMMiniM  Itw  oarMMfltan  to  wMeh  ttoy  »•  toquirod  to  attoM. 
IwalMdod  In  Itio  wguloaowo  bolofo  oowy»o<>im  tWo  fonn.  fftunrntn  nf  itio  fnrm  ptni1ii»i 
24  cm  Pwt  12.  *Now  Hmukitom  on  Lobbytng.'  and  M  Cm  Part  M.  •OoMnwnonl 
OowommawH»l<o  Woqui»amofiti  for  Dniff-froo  WerMaeo  (Grant*).'  Tho  uottNWiabuiw 
wMoii  n^anoo  «»■  bo  ptoeod  wtton  lh*  [>«partir«m  of  Edueaten  dtorininoa  to  award 


1.  L0B8YMG 

A«  roquirod  by  Saeden  ISSi  TMo  ai  of  tho  UA.  Coda,  and 
implomantad  at  #4  Crn  Part  *2«  tor  paraona  antarwiQ  into  a  yraiM 
er  oooporadvo  agrtwntnt  owar  $100,000.  aa  daAnad  at  S4  cm 
Part  «2.  SaeHon*  SMOS  and  tM  10.  tha  iMloar*  oar«flaa  that: 


W  No  Fadarri  ippraprtaiad  htnda  hawa  baan  paid  ar  «■  ba  paid, 
oy  Of  on  bonfln  or  tfw  undofMQfiodf  to  wy  poraofi  fof  InAuofwAnQ  of 
MtofnpttnQ  to  Mluonoo  sn  ofnoof  of  wnploYOO  o*  wy  'Qw^^t  s 
MoTHDOf  Of  ConoTMSf  sn  offloof  of  offiployBo  ol  Covi0fMOa  of  wi 

OTF^NFyOO  In  ■  MMVfwOr  CVt  ^OnQfOOT  in  OOfTOvVOn  wwn  vw  ffviflKino 

ol  any  Fodofil  g^wnL  tho  ofitorinqtwte  ol  Ofyy  ooopofbvo 
OQToofnofYt*  ond  tno  oxtonoton*  oonofMioltofi«  fOfiowol«  ofnondfnofic* 
or  nK>dHicottofi  of  ony  Fodofol  QfoiM  of  ooopofdK^  OQTOOvnofVt^ 

th)   If  any  fund*  othor  thon  Fodoral  approprlotod  fundi  hovB  boon 
poid  Of  WW  bo  poid  to  ony  pofoon  fof  ifNhionoifiQ  Of  ottomp^ifiQ  to 
inlhionoo  on  offloof  of  MnploYoo  of  wy  ooofioy«  o  NwfnDOf  of 
Coft0rooO(  on  offloof  of  oinptoyoo  of  ConQfooOa  of  on  ofnp^o^^'  ol  a 
MofTwOf  of  CofiQfooo  in  oofwiooiion  witn  tno  Fodofs  QfonC  of 
ooopoffltivB  OQfoofnofit*  fno  ufwofOiQfiod  wntu  oonfiploto  ond  oubfnft 
Stondofd  Fonn  -  UX.  TMootooufo  Fofm  to  lUpoft  Lobbyteg*'  ^t 
oooofdofioo  witn  Its  tfiotniowOftOa 

(e)  Tho  undaraignad  ahal  roquiro  that  tha  lanBuaQi  af  Haa 
uantWcation  bo  irteludad  in  tha  award  doounwim  for  il  aubaward* 
at  oH  Uait  Qnoludlno  oubgranto.  oofttraoto  imdor  ymito  and 
oooparativo  agroiwartta,  and  aubeonlraeto)  and  that  id 
■ubfoalpionti  ohdl  oordfy  and  dweieaa  aooordbt^y. 


2.  DEBARMBdT,  SUSPENSION,  AND  OTHB! 
RESPONSMUTY  MATTERS 

A*  roquifod  by  Exoeulivo  Ordar  1 264t,  OobarmarM  artd 
Suapanaion.  and  implarTMntod  at  #4  C^n  Part  ao,  for  proapootnw 
partftoipanta  in  prtna^  oovorod  tranaaovono.  aa  daflnad  M  94  CFn 
Part  t5.  Soodena  16.108  and  tS.1 10- 

I  no  ^apnomfwi  oorimoo  wioc  h  ono  no  pfwia^MO. 


(o)  Afo  not  pfooofvOy  dcbofrodf  ompofidodi  pfopoood  fof 
dcboffnont,  dooMfod  ifMogBto*  of  volufitofvy  oxonidod  from  oovofod 
tranooctk>fio  by  mw  Fodofil  dopoftfnont  of  osoftoy^ 


Cb)  Hovo  not  wttMn  o  thfo^yoof  pofiod  pfooodbig  tMo  i 
boon  oonviotod  ol  of  hod  o  oMU  Judoomofit  fondofod  oo'^ft  thorn 
fof  oomfiooBion  or  froiio  Of  o  ofvnifMf  o^ofioo  in  oonfMOvon  oncn 
obtaining,  attompting  to  obtain,  ar  paifoiiidiig  a  pubic  (Fodoral, 
Stato,  or  loeaO  trarwaotion  or  wiritiool  wtdor  a  pubie  Panaactiurt; 
^nOMVon  ov  Fodarw  or  Stato  anwtnjat  otacutoa  or  oommiooion  or 
onvozBonwrit.  thofft.  forgo^f,  bvwory.  taMMoaiion  or  doatmotion  of 
fooorda.  iiiaiiiiMi  fiAao  otacamorvts,  or  rocaMng  atolon  proporty; 

(e)  Aro  not  pioaartdy  Mtetad  for  or  otharwiaa  wtwin^y  or  ci>^ 
ohargad  by  a  govammarNal  orMtty  (Fodoral,  Staio,  or  loeaO  with 
eommiaaion  of  any  of  tho  offonooa  orumoratod  In  paragrmh  (1  )(bl 
of  thio  oortficaliorv  and 


Id)  Havortoi  wttMn  a  throo-yoar  poriod 
nod  Ofw  Of  mofo  puboc  tfonooooon  ( 
I  for  oauao  or  dofault:  and 


t.  Whor*  tho  appieoM  lo  unabto  to 
atatamonta  in  iMo  oortHioaliorv  ho  or 


pracadNig  tfoo 
Stat*,  or 


to  any  of  H 
ohal  attaehi 


S.  DRUG-fRS  WORKFIACE 
IQRANTEES  OTHBt  T>1AN  MOVIXIALS) 

Aa  roquirod  by  tho  Orug-froo  Wort^ptaoo  Act  of  19M,  and 
Inyioinomod  at  S4  CFK  Part  18.  Subpart  F.  for  gfamooo.  ao 
doAnod  at  »4  CFM  Part  tS,  Sootiena  tS.SOC  and  tS.eiO  - 

A.  Tha  appacam  ooriMtoo  thot  tt  wM  er  w«  oorMk«ia  to  prowtdo  a 
drug-froo  worttpiooo  by: 

(a)  Pub»ohing  a  tatomont  noOfytrtg  tn^piumi  thai  tho  untowfU 

marwf aoturo,  dteufbutieiv  diapanatng.  p ini\.  or  uao  of  a 

eontrodad  aubataneo  la  proMbitod  In  the  grarttoo'i  workptoeo  mti 
ipocif^^rtg  tho  oedorw  that  «Hi  bo  talian  ogainot  ■■i»lu»aii  tar 
moiaiiofi  or  Mim  pcvraDroon. 

(M  EatahBahing  an  or«-go<rtg  drug-froo  awaranaaa  program  to 
Inform  amployooo  ibout- 

(1 )  Tho  dongofi  of  drug  abuao  In  tho  workpioea; 

(2)  Tho  grontoo't  poiey  of  maintaining  a  drug-froo  workplaea; 
(1)  Arty  a\>aiabl»  drug  oourwoirtg.  rohabtttation,  and  awptoyoa 


(4)  Tho  poriaWoo  thai  may  bo  Impuoad  upon  ampioyoa  for  dnig 
abuoo  >^otaliona  ooourring  In  tho  werfcpiooo; 

le)  Mifcing  it  a  roquiromont  thot  aaeh  amptoyM  to  bo  artgogod  in 
tha  porf  ormonoo  o4  tho  grorN  bo  gtvon  o  oopy  of  tho  atatomoiit 
roquirod  by  poragraph  (a): 

td)  Nottfywtg  tho  ontpiuyoa  in  tho  atatomortt  roquirod  by  porograph 
<a)  that,  aa  a  oendWon  of  omptoymonl  undor  tho  grant,  tha 
amptoyoo  ana- 

(1 )  Abido  by  tho  torma  of  ttto  atatamom;  and 

(2)  Notify  tfta  ampioyar  in  writing  of  hi*  or  hor  oormiction  for  a 
viotation  of  o  uriiiaiial  drug  atatuta  ooounii^  in  tho  worttptoeo  no 
lotor  thon  fivo  ciJondar  dayo  aftor  aueh  eonvir -jon; 

lo)  Notifvirtg  tho  ogortey.  In  writing,  within  1 0  oalandar  daya  aftar 
roooi\^rig  notioo  undor  oubporograph  ld)(2}  from  on  amjiuyao  or 
othorwioo  rocoiving  oetual  notioo  of  ouch  oon>4etion.   [mpiuyon  of 
oorvwctod  ampioyaaa  muat  proMda  noooa,  mciuding  pooioon  titio, 
to:  DIroetor,  Granta  and  Controota  Sorvtoo.  U.S.  Dapartmant  of 
Edueation,  600  Indapandanoa  Avonuo.  S.W.  (Room  3600.  GSA 
Kovonai  Offico  BuMmg  No.  S).  Waahington.  DC  20202-4130. 
Noiioa  ahal  indudo  tha  idonttflealion  numboria)  of  ooch  affactad 


UMI 
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m  Tikino  en*  of  tha  folowing  aeHena,  wttNn  30  e«l«ndw  day*  of 
Koaivtng  netlM  und«r  Mtiparagrtph  (4)(Z),  wtth  raapaet  to  anv 
wnpio^wc  wtio  w  #o  oofTwct#v* 

(1)  Tiking  ipprapiiata  p*r»enn*l  action  againet  aueh  an  ■mptoya*, 
up  to  and  ineluding  tannination.  eonaiatant  with  tha  raquiramanta 
af  tha  Rahabtttatien  Aet  of  It?!,  aa  amandad;  w 

(2)  RaquMng  aueh  wjnptoyaa  to  pofHoipata  aatiaf actorily  m  a 
dnig  abuaa  aaaiatanoa  or  rahabifctton  program  approvad  for 
aweit  purpoaaa  by  a  Fadaral,  Sta«i.  or  loeai  haaMt.  taw 
anforoaiwant.  or  otharippropriata  agarwy; 

(gt  Maidng  a  good  faith  affert  to  oonttnua  to  maintain  • 
dnig-fraa  worfcplaoa  through  tmptamaiitatten  of  paragrapha 
Ui.  t»).  (e).  M).  (a),  and  (f). 

B.  Tha  grantaa  may  inaart  In  tha  apM>*  providad  batow  tha  wtato) 
for  tha  parformanoa  of  woit  dona  in  oonrwcVon  with  the  apaeifio 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

Aa  rwyirad  by  tha  Oug-Fraa  Werkptoea  Aet  of  19««,  and 
Irnpiamantad  at  34  CFR  Part  85,  Subpart  F,  for  graniaaa.  aa 
dafinad  at  34  CFK  Part  15,  Saetiona  85.605  and  85.610- 

A.   Aa  a  eondMon  of  tha  gram.  I  eanify  that  I  wM  not  angaga  in 

tha  unlawful  manufaelura.  (fiatfkubon,  dtapanaing,  poaaaaaion,  or 
uaa  of  a  eontro«ad  aubatanea  in  eondueting  any  ootMty  with  tha 


B.  if  oonvictad  of  a  ertminal  drug  effanaa  raauMng  from  a  violation 
occurring  during  tha  eenduet  of  any  grant  aeth^tty,  I  wm  rapert  tha 
conviction.  In  writing,  within  10  oalandar  daya  of  tha  conviction, 
to:  Oiractor,  Granta  and  Corttracta  Sarvica,  Dapartmant  of 
Education.  600  Indapandanea  Avanua,  S.W.  (Room  3600.  GSA 
Ragional  Offioa  BuMng  No.  3),  Waahington.  DC  20202-4130. 
Notica  ahal  inotuda  tha  idamification  nunAar(a)  of  aaeh  affaetad 


naoa  of  Parformarwa  IStraat  addraas.  oity,  county,  (tat*,  ap  coda) 


Chack   (  1  tf  thara  ara 
har*. 


workpiacaa  on  fila  thai  art  not  idantifiad 


Aa  tha  duty  authorixad  rapraaantativo  of  tha  applicant,  I  Sarabv  cartitv  that  tha  applicant  will  conrply  with  tha  abov*  eartificatjona. 
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Certif  icaHon  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntaiy  Exclusion  -  Lower  Tier  Covered  Transactions 


12S9"DrtSSS.?-S^I^2i2L2f  STFtbp!!^'  li  ^'^^^Sr  ™8^**°™  implementing  Executive  Orter 
l^^^^^^;^£SSSSSS^^m'' ^' '^^ •"  "^"^ "^ t«ns.ctK«. meeti^ng the  threshold 

Iiutnictioiu  for  Ceitificatioa 


1.  By  (igning  and  submitting  this  propoML  the 
protpcctivclowtf  tier  Mniaptnt  is  providing  the 
ceitincationsetoutbciow. 


2.  The  certifkjtion  in  this  clause  is  «  material 
representation  of  fact  upon  which  iciianee  was  ^accd 
when  this  tansKtion  was  entered  iMOL  Ifkislater 
determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous  cHtificaoon.  in 
sddkion  to  other  remedies  aviikUe  to  the  Federal 
Government,  the  department  or  agertcy  %nth  which 
this  tnnsaction  originated  may  pursue  availabie 
remedies,  including  suspension  and /or  debannem. 

3.  The  prospective  lower  tier  participant  shall  provide 
immediate  wntten  notice  to  the  person  to  which  this 
proposal  is  submitted  if  at  any  tune  the  prospective 
lower  tier  participant  learns  that  its  cemficabon  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances 

4.  The  terms  "covered  transactioa'  'debarred.' 
'suspended.'  Ineligible.'  lower  tier  covered 
transaction,'  "partiapant.'  'person.*  'primary  covered 
transaction.'  principal."proposal'and'vDiuntarily 
excluded,'  as  used  in  this  dause;  have  the  meanings 
set  out  in  the  Definitions  and  Cbvarage  sections  of 
rules  imptementing  Executive  C>nlerl2549.  You  may 
contact  the  person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  ofthosc  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  imo  any  lower  tier  covered 
transaction  with  a  penon  who  is  deberred. 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transactioa  unless  authorized  by  the  dsnartmcnt  or 
agency  with  which  this  transaction  originated. 


6.  The  proapectivcbwer  tier  panidpant  further 
agrees  by  submitting  this  proposal  that  it  wiU 
indudc  the  dause  tiBmd  "CertificBtion  Reordinc 
Debarment.  Suspension,  Ineligibility,  andVolunurv 
Ex  Jusion-Lower  Tier  Coverad  Transactions" 
without  modifkatioa  in  all  k^wer  tier  covered 
transactions  and  ia  all  solidtations  for  k>wer  tier 
covered  transactions. 

7.  A  partidnnt  in  a  covered  transaction  may  rely 
upon  a  certification  of  a  proaueoivt  partidpant  m  a 
lower  tier  covered  transaction  tiat  it  is  not 
debarred,  suspended,  ineligible,  or  voluntarily 
exduded  from  the  covered  transaction.  u<.leM  it 
knows  that  the  certification  is  erroneous.  A 
participant  may  debdc  the  method  and  fraquencv 
by  which  it  determines  the  eligibility  of  its 
pnndpels.  Each  partidpam  may,  but  is  not 
required  to,  check  the  Nonprocurement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  Id  require  establishment  of  a  system  of 
records  in  order  to  render  in  good  faith  fhc 
oertifitation  required  by  this  clause.  The  knowledge 
and  information  of  a  partidpant  is  not  required  to 
exceed  that  which  is  normafly  poesesscdby  a 
prudent  person  in  the  ordinary  oounc  of  bustneM 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  theac  instructions,  if  a  parbapam  in 
a  covered  transaction  knowingly  enters  tn»o  a  tower 
tier  covered  transaction  wixh  a  penon  w:  >  is 
suKxnded,  debarred,  mciigible.  or  voluncahly 
exduded  from  paitidpation  in  diis  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Covemment  the  department  or  agency  with  which 
this  transaction  originatad  may  pursue  available 
remedies,  indudir^  suspension  and  /or  debarment . 


Certificatioa 


(1) 


(2) 


The  projcective  lower  tier partkapant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
pnncipau  are  presently  debarred,  suspeiwled,  proposed  for  debarment,  dedared  inelieible,  or 
voluntarily  exduded  mxn  partidpation  in  this  transaction  by  any  Federal  departmouor  agency. 

Where  the  prospective  lower  tier  partidpam  is  unable  to  certify  to  any  of  the  sUiements  m  this 
certification,  such  prospective  paiiidpant  shall  attach  an  explanation  to  this  proposal. 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Convtota  tM«  fonn  to  dMok>M  lofabYino  aetivHiM  purwMnt  to  31  U.S.C  1352 
(So*  rovoTM  for  pubiio  burdon  dl«c<oouf .) 


1.      Tyy  ol  U*tnt  Arttoi; 
oonooot 


\Jl 


c.  oooporativo  ograwnont 

d.  loan 

a.  loan  guarantaa 
f.  lean  inauranoa 


2.       Stalua  of  Fadaral  Aolton: 

bid/offar/appKcation 

b.  Mtiai  award 

c.  poat-award 


0 


D      Subawardaa 

TWr ,  if  known: 


Matfiet*  W known' 


Fadaral  Dapartwant/ABancy: 


Fadaral  Ae«lon  Numbar.  4f  Jb>o%vn. 


3*       nttpoft  Typtt! 

Mtiai  fiino 
,  matarial  chartea 


For  Maiartai  Changa  Only: 
quartar_ 


data  of  laat  raport , 


S.       M  WaporUng  bMHy  In  No.4  la 

Mama  ana  Aaoraaa  off  Rwnat 


Conyaaaional  PiaUlcl»  if  k/towni 


7.       Fodaral  Program  Nama/DaaorfpHon: 


CFDA  Numbar, »  appMeabl^: 


A  «ard  Amount,  If  known: 
% 


10.     a.  Nama  m*i  Ad*aaa  of  LoMyktg  iMtay  fUgiairani  b.  btdMduala  Parf arming  Sarvtoaa  finrkMSng  mddnss  If 

tMfftnnt  from  No.  lOol 
Post  nmnf,  fint  namo.  Ml): 


'  mdMdtml,  loot  nomo.  fint  nm».  kUJ: 


1 1 1  Amaum  ><  Paymam  (aAaa*  i 


D  aa>Mai 


-&^ 


•nnad 


M.  Tmm  tt  Pmymtm  (»k»»k 
D       a.  taab 


-Q b.  in  hindi  ■pteHy'  mmtn  _ 


fi  atiiari  ayiaifyi  _ 


Hft**m*i  and  DaMia>  a«  tiiMiii  lwalM<wi  iHlaMlali  ampliynlalt 

<aM>ayiiiaiK-indtoa<ad  In  Ham  11i 


mmmkXmm     t    n  iiMirtrt  c  fc— M—ta 


H.     Ciw<niiodawttna«al  trill  aWartuJT Q    Vao  Q    Mo 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF4JJ..  DISCLOSURE  OF  LOBBYING  ACTIVITIES 


2.  MwiUfy  tfw  atMiM  e«  tfw  eovMrf  FMml  action. 

'•  Wwi""*  *»•  ■pyoprif  d— HlMtfwi  o(  this  raport.  N  Ms  h  ■  folow 

9iMrtM  In  wMeh 


InfennMlen  prmioualy  raport»4.  Mrtw  «w  y»w  and  ,, 

pravlouBlV  Mbmtnad  raport  by  ttrit  raportbig  ontlty  tar  this 


oevwod  Fodoral  action 


r  up  rapon  eauaad  by  a  matarW  ehanpa  to  «m 
tha  ehanpa  oeeurrad.  Entar  tha  data  of  «ia  laat 


4.  Entar  tha  ful  noma, 

tha  approprlata  daaaHlcatlon 


ManWy  tha  tiar  of  iha    , 

Imltad  to  aubeentracta,  aub«rartti  and 


dty.  otato  and  ilp  ooda  o»  tha  raportlnfl  anthy.  Induda  Congraaaktnal  Ola»tet 

— ***'*T--^-BTnftir1h1d««lnniU«  If  li  I      •.  .n^.^^  ..  k. i ^ 


Hknewn.Chaok 


aubawardaa.  a.a..  tha  firat  aubawardaa  of  th*  Brim.  i.  th.  i^  i^  ^Z i_  .-.^ -.  ■'•uv-m 


aubawardaa  of  tha  prima  la  tha  1  at  tiar.'ftubawarda 


oonract  awarda  undar  grwita 


inctudabui 


6.   H  tha  oraanbation  fHng  tha  raport  In  Itam  4  ohacks  'Subawardaa 


coda  of  tha  prima  Fadaral  rMsipiant.  bwtuda  Congraaaional  Diatrict  H  known 


than  antar  tha  ful 


nama 


addraaa,  cHy,  atata  and  tip 


••   g;**^'»*^«***'^«'»9«'wnf  making  tha  award  or  loan  oommm^ 

•«ancy  nama.  H  known.  For  aumpla.  Dapartmant  of  Tranaportatlon.  Unhad  ttataa  Coaat  Ouard.^^^ 

7.   =^«»f«*^- W.mn«««d«^^ 


Fadaraf  Demostie  Aaslatanoa  (CFDA)  nun^ar  for 


Oranti,  cooparathw  agraomanta.  loana.  and  loan  commhmonts. 


8.   Entar  tha  moat  appropriata  FadaralldantWyInQ  numbar  avaiaWa  for  tfta  Fadaral 


for  F^ooai  (RFPI  numbor.  bwttation  for  Md  (R)  numbar,  grant  annowwaamant  numbar 


aedon  idanttflad  In  ham  1  (a.g..  Raquaat 


numbar.  tha  appMcatlon/propoaal  eon»ol  numbar  aaaignad  by 
S.   For  a  eo««rod  Fadaral  action  whara  thara  haa  baan  an  award 


^    ,  «*»•  contract  prant,  or  loan  award 

tha  Fadaral  apaney).  btduda  prafbiaa,  a.g.,  'HFP-DE-MMMI .' 


amount  of  tha  award/lean  oommltmant  for  tha  prima  antity  IdantMad 


or  loan  commltmant  by  tha  Fadaral 


In  itam  4  or  6. 


apartey,  antar  tha  Fadaral 


10.    (al  Entar  tha  hdl  nama. 


iaa.  olty.  atata.  ar«d  sip  ooda  of  tha  lahb^^i  iwdm  ragiafrant  undar  tha  Lobbytno  Diaoloaura 
tha  raportina  andtv  IdoniMlad  In  Item  a  t«  m^^  7J7 ^  ^^J^ZZI^  uwwoaura 


Act  Of  1996  anpapad  by  tha  raportinfl  andty  IdantHiad  In  item  4  to  influanoa  tha  covarad  Fadaral 
**  fH!^  l!*-***  ~'~*  "*  **  IndKlduaMal  parforming  aarvioaa.  and  Induda  hdl  addraaa  H  dMarant 


action. 


KMa).  Entar  Laot  Nama.  Firat  Nama.  Md  MMdto  bMal  AM) 


from 


2541 


I  a  tf  m  A  Cawitowadan  thiaHal  la  awaahadi 


16.    Tha  oartNylnp  offkial  ahal  aign  and  data  tha  form,  print  Ma/har  nama.  tMa.  and  talaphuin 


numbar. 


PuUciapordaa 
laatmcdaaa 


far  tMa 

a: 


patttadng  and  inajniih 


ta  awaraf*  30 
lagtha  daU  naadad. 
af 


ta  tha  OfHca  af 


■ad  cemptadag  and  m«l*wtnt  Cm  eolicdaa  of 
«ac«ea  af  lafannadon.  Inda^n  t  laaiitiiiL. 
Piaiaet  t034P-OO4«),  WaaWaptea,  0.&  20i03. 
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DEPARTMENT  OF  LABOR 

EmptoynMnt  and  Training 
Administration 

20  CFR  Parts  602,  640.  and  650 
RiN  1206-^810 

Federat-State  Unemployment 
Compensation  Program; 
Unemployment  insurance  Pertormance 
System 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACnOM:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  obtain  comments  prior  to  proposing 
a  streamlined  regulation  regarding  a 
new,  more  unified  system  for  improving 
Unemployment  Insurance  (Ul) 
operational  performance.  The  system, 
called  Ul  Performs,  responds  to  the  call 
of  the  Vice  President's  National 
Performance  Review  for  a  more  unified 
approach  to  improving  Ul  performance. 
Tlie  broad  goal  of  Ul  Performs  is  to 
improve  continuously  the  quality  of 
services  to  the  Ul  system's  ultimate 
Oistomers  (claimants  and  employers).  It 
does  this  by  giving  both  Federal  and 
States  partners  a  more  unified 
performance  management  system, 
enabling  them  to  manage  more 
effectively  and  plan  more  innovatively. 
DATES:  The  Def)artment  invites  written 
comments  on  this  notice.  Comments  are 
to  be  submitted  by  March  17,  1997. 
ADDRESSES:  Submit  written  comments 
to  Mary  Ann  Wyrsch,  Director; 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration  (ETA);  U.S.  Department 
of  Labor;  200  Constitution  Avenue, 
N.W.,  Room  S-4231;  Washington,  DC 
20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Burman  Skrable.  Unemployment 
Insurance  Service.  ETA;  LIS. 
Department  of  Labor;  200  Constitution 
Avenue,  N.W.,  Room  S-4522; 
Washington,  DC  20210.  Phone  (202) 
219-5922  (this  is  not  a  toll-free 
number);  fax  (202)  219-6506. 

SOPPLEMENTARY  INFORMATION: 

1.  Background 

The  legislative  framework  for  the 
Federal-State  Ul  program  reserved  many 
decisions  to  the  States,  such  as 
specifying  most  criteria  for  eligibility 
and  establishing  most  parameters  of  the 
tax  structure.  However,  it  gave  the 
Secretary  of  Labor  responsibility  for 
ensuring  compliance  with  minimum 
Federal  guidelines  and  for  assuring 


proper  and  efficient  administration  of 
the  system.  The  Secretary's  role  in 
carrying  out  this  responsibility  has  been 
mterpreted  to  include  the  assurance  of 
certain  minimum  levels  of  operational 
performance.  Over  time,  the  U.S. 
Department  of  Labor  (DOL)  increasingly 
exercised  the  Secretary's  responsibilities 
for  performance  oversight  by  measuring 
and  assessing  program  outputs  instead 
of  examining  processes.  It  also  spelled 
out  some  Federal  performance 
requirements  in  regulations,  as 
indicated  below. 

Under  the  impetus  of  DOL,  systems 
for  measuring  and  improving  various 
facets  of  Ul  performance  were 
developed  over  the  years  and  reflected 
the  conditions  of  the  time.  Some 
highlights  of  this  development  include 
the  following: 

•  Since  the  1930s,  States  have  been 
required  to  submit  financial  and  activity 
reports  to  the  Department; 

•  In  the  1960s.  States  assessed 
various  aspects  of  their  performance 
using  a  self-appraisal  system  developed 
by  EXDL; 

•  In  1971,  the  Supreme  Court  issued 
its  decision  in  California  Human 
Resources  Department  v.  Java 
concerning  prompt  benefit  payments 
and  appeals.  This  decision  led  DOL  to 
issue  regulations,  at  20  CFR  Parts  640 
6ind  650,  specifying  Secretary's 
Standards  (SSs)  that  benefit  payments 
and  appeals  decisions  be  made  as 
quickly  as  "administratively  feasible;" 

•  Later  in  the  1970s,  the  Performance 
Standards  project  developed  the  set  of 
performance  measures  and  numerical 
criteria  now  called  the  Quality 
Appraisal  (QA)  system.  The  QA  system 
contains  the  measures  of  timeliness  and 
numerical  criteria  considered  to  satisfy 
the  SSs  for  first  payment  timeliness  and 
lower-level  appeals.  It  also  contained 
other  timeliness,  quality  and  accuracy 
measures,  including  the  Quality 
Performance  Index  (QPI)  for  rating  the 
quality  of  nonmonetary  determinations. 
Numerical  criteria  called  Desired  Levels 
of  Achievement  (DLAs)  were  set  for 
some  of  these  measures; 

•  Also  in  the  1970s,  the  QA  system 
was  tied  to  the  budget  process;  as  a 
condition  for  obtaining  administrative 
grants,  all  States  pledged  to  meet  certain 
performance  levels  and  to  develop 
corrective  action  plans  (CAPs)  if  they 
failed; 

•  In  1981,  the  workload  data  upon 
which  administrative  budgets  were 
formulated  and  allocated  began  to  be 
validated  through  the  Workload 
Validation  program; 

•  Also  in  1981,  benefit  accuracy  was 
first  assessed  by  field-verifying  sampled 
payments  through  the  Random  Audit 


(RA)  program.  Desiring  to  improve  the 
accuracy  of  benefit  payments  from  the 
levels  RA  showed,  the  Department 
expanded  RA.  into  Benefits  Quality 
Control  (BQC)  and  required  its 
performance  by  regulation,  at  20  CFR 
Part  602; 

•  In  the  late  1980s.  DOL  initiated 
Revenue  Quality  Control  (RQC)  to  revise 
the  QA  tax  measures  and  the 
Performance  Measurement  Review  to 
improve  the  QA  benefits  timeliness  and 

Duality  measures. 
hus,"by  the  early  1990s,  the 
performance  system  of  the  Ul  program 
was  characterized  by  the  folio  wring: 
there  were  two  explicit  SSs  (for  benefit 
payments  timeliness,  and  for  lower  and 
higher  authority  appeals  promptness)  in 
regulation;  numerical  criteria  called 
"DLAs"  were  set  for  other  measures 
under  the  Secretary's  authority  for 
oversight  of  the  system;  systems  for 
measuring  benefit  payment  accuracy 
and  tax  operation  (revenue)  quality  were 
established  by  regulation,  but  these 
contained  no  criteria  indicating 
satisfactory  performance;  and  other 
elements  of  a  performance  system,  such 
as  reporting  and  preparation  of  an 
annual  performance  and  budget  plan, 
were  established  under  the  Secretary's 
authority.  A  small  fraction  of  reported 
data  was  validated. 

2.  Impetus  for  Change 

A  1993  National  Performance  Review 
(NPR)  issue  paper  on  BQC  summarized 
a  number  of  concerns  about  the  way  Ul 
performance  was  measured  and 
improved.  It  called  on  the  Department 
to  "reexamine  the  present  mix  of 
systems  for  improving  the  performance 
of  the  unemployment  insurance 
program  and  devise  a  unified  strategy 
that  improves  its  effectiveness"  (Paper 
DOL21,  in  NPR,  Creating  a  Government 
that  Works  Better  and  Costs  Less: 
Department  of  Labor,  September  1993, 
at  88). 

Although  the  various  Ul  pefformance 
measurement  systems  and  programs 
functioned  well  in  many  regards, 
experience  showed  the  need  for 
improving  them.  The  numeric  criteria  in 
regulations  had  two  major  deficiencies. 
First,  they  were  indicative  of  what  the 
Department  considered  to  be 
administratively  feasible  at  the  time  the 
regulations  were  issued.  However,  over 
the  years  some  States  have  improved 
their  performance  to  the  extent  that  the 
criteria  now  appear  to  be  set  too  low.  As 
an  example,  during  1980,  34  States  met 
the  criterion  of  making  87  percent  of 
intrastate  first  payments  within  the  14/ 
21-day  timeliness  standard,  but  only  4 
States  made  as  many  as  93  percent  of 
payments  timely.  By  1995,  50  States  met 
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the  87  percent  criterion,  and  27  States 
paid  at  least  93  percent  timely. 

Second.^ese  fixed  criteria  could  be 
interpreted  to  mean  that  performance 
above  the  criteria  was  neither  needed 
nor  expected,  which  does  not  encourage 
continuous  improvement.  Meanwhile, 
some  States  continued  to  perform  at 
substandard  levels.  For  example,  in 
appraisal  year  1995,  11  States  failed  to 
meet  the  criterion  of  disposing  of  60 
percent  of  lower  authority  appeals 
within  30  days  (down  from  22  in  1980). 
However,  15  States  were  able  to  dispose 
of  more  than  80  percent  within  30  days. 
Other  performance  measures  also  had 
problems.  A  1989  General  Accounting 
Office  (GAO)  report  notes  that  some  of 
the  QA  performance  indicators  "may  be 
inappropriate  and  provide  misleading 
indications  of  service  quahty,  wherein 
an  improvement  in  the  measure  could 
actually  be  indicating  a  decline  in 
service  quahty."  They  cited  as  an 
example  the  field  audit  penetration  rate. 
The  report  also  concluded  that  the  QA 
benefits  measures  "overemphasize 
timeliness  as  opposed  to  other,  more 
qualitative  aspects  of  program 
performance."  (GAO  Report  GAO/HRD- 
89-72BR  at  44.)  At  the  same  time,  some 
areas  are  not  measured  at  all.  For 
example,  the  accuracy  of  paid  claims  is 
measured,  but  not  of  decisions  to  deny, 
(the  samples  of  nonmonetary 
determinations  rated  for  quality  using 
the  QPI  include  denials,  but  the  scores 
are  not  reported  separately).  There  was 
no  single  system  linking  performance 
measurements  to  corrective  actions. 

3.  Development  of  a  New  Approach:  the 
UI  Performs  System 

Responding  to  the  NPR  call  to 
reexamine  current  performance 
improvement  systems  and  develop  a 
unified  strategy  to  improve  its 
effectiveness,  in  1993,  the  DOL 
assembled  the  Performance 
Enhancement  Workgroup  (PEWG).  This 
was  a  team  of  Federal  Ul  Service 
managers  and  a  corresponding  team  of 
senior  State  employment  security 
personnel  (designated  by  the  Interstate 
Conference  of  Employment  Security 
Agencies)  asked  to  address  jointly 
various  concerns  regarding  the 
improvement  of  UI  operational 
performance.  The  group  met  fifteen 
times  in  two  years  to  develop  the 
outhnes  of  what  it  would  call  the  UI 
Performs  system.  It  set  iu  ^If  the  broad 
goal  of  developing  an  approach  by 
which  the  Ul  system  could  continuously 
improve  services  to  the  system's 
ultimate  customers  (claimants  and 
employers)  by  encouraging  both  Federal 
and  State  partners  to  unify  their 
approach  to  planning  and  operational 


improvement.  The  PEWG  proposed 
embodying  key  elements  of  the  Ul 
Performs  system  in  a  short,  streamlined 
regulation,  reserving  detail  (e.g., 
definitions  of  measures  and  numerical 
benchmarks)  to  implementing  issuances 
such  as  handbooks  so  that  they  could  be 
changed  more  easily  as  needed.  The 
system  would  rest  on  the  following  six 
main  building  blocks. 

Block  One:  Partnership  Principles 

The  basic  principles  are  maintaining 
mutual  trust  and  respect,  working  as 
partners  with  complementarv  roles, 
setting  high  standards,  and  teamwork. 
The  partners  are  expected  to  work 
closely  together  in  developing  measures, 
setting  criteria,  and  planning  for 
improved  performance. 

Block  Two:  Complementan'  Roles 

Federal  law  gives  the  Federal  partner 
primary  responsibility  for  leadership  of 
the  UI  system  as  a  whole,  for  providing 
adequate  administrative  resources,  and 
for  oversight  of  State  operations  to 
ensure  that  the  requirements  of  Federal 
law  are  met.  States  are  responsible  for 
creating  their  own  UI  laws  in 
conformity  vdth  the  requirements  of 
Federal  law  and  conducting  basic  UI 
operations  in  accordance  with  their 
laws.  This  block  recognizes  the 
existence  and  wisdom  of  the 
complementary  functions  in  the 
Federal-State  UI  partnership 

Block  Three:  Key  Performance 
Objectives  and  Measures 

The  workgroup  conducted  an 
extensive  review  of  UI  activities  and 
identified  a  set  of  customer  service 
objectives  for  which  the  DOL  and  the 
States  should  both  be  held  accountable. 
They  then  decided  how  performance 
relative  to  those  objectives  would  be 
measured.  Most  of  the  performance 
measures,  which  included  those  used 
for  Secretary's  standards,  are  already 
being  implemented  by  States.  The  group 
then  designated  certain  of  these 
measures  for  the  eventual  setting  of 
national  performance  criteria.  National 
criteria  are  intended  to  reflect  the  same 
level  of  performance  in  all  States,  so  the 
measures  must  have  the  same  meaning 
in  all  States.  They  also  had  to  represent 
basic  performance  objectives,  and  so  all 
relate  to  Federal  conformity  and 
compliance  requirements.  The 
workgroup's  list  of  key  performance 
objectives,  how  they  are  to  be  measured, 
and  which  measures  should  have 
national  performance  criteria  set  for 
them  is  contained  in  UIPL  41-95 
(August  24,  1995),  a  copy  of  which  can 
be  obtained  from  the  contact  person 
listed  in  the  summar>'.  The  PEWG  also 


recommended  that  objectives,  measures 
and  criteria  be  reviewed  periodically 
and  adjusted  if  necessar\-. 

Block  Four:  A  continuous  Improvement 
I  CI  I  Cycle 

States  will  use  the  results  of  past 
performance  to  help  set  future 
directions  and  take  actions  through  the 
planning  process  to  improve 
performance  continuously.  Federal 
responsibilities  include  setting  national 
priorities;  working  with  each  State  in 
creating  its  plan  and  setting  its  planning 
targets:  approving  the  plan;  assisting 
with  analysis  of  results;  providing 
technical  assistance  to  States  needing  or 
requesting  it.  based  on  their  past  or 
planned  performance;  and  taking  action 
to  ensure  States  meet  national 
performance  criteria. 

To  ensure  CI.  a  new  annual  planning 
process  would  replace  the  Performance 
Budget  Plan  process.  Called  the  State 
Quality  Ser\-ice  Plan  (or  SQSP)  it  would 
be  the  primary  vehicle  through  which 
the  State,  working  closely  with  Federal 
staff,  assesses  its  situation  and  sets 
priorities  for  improvement  while 
maintaining  performance  in  other  areas. 
Federal  Ul  performance  objectives  for 
the  planning  cycle  would  set  the  stage 
for  this  State-specific  assessment  and 
priority-setting  process. 

The  proposed  cycle  envisions  a  more 
active  Federal  role  in  shepherding  and 
motivating  performance  improvement. 
This  includes  technical  assistance, 
either  provided  directly  or  brokered 
ft-om  one  State  to  another.  The  DOL  will 
establish  mechanisms  for  identifying 
and  acknowledging  superior 
performance.  It  will  also  work  actively 
to  identif)'  deficient  performers. 
Initially,  it  will  tr>-  to  get  poor 
performers  to  improve  their  customer 
service  through  the  SQSP  process.  If  this 
routine  mechanism  proves  insufficient. 
DOL  would  take  steps  which  may  lead 
all  the  way  to  conformity/compliance 
actions  or  other  actions  under  Federal 
law. 

Block  Five:  A  Simplified  Regulation 

The  system  envisions  a  relatively 
short,  general  regulation  (outlined 
below).  Details  on  key  measures  and 
national  Federal  performance  criteria 
based  on  certain  of  the  measures  would 
be  contained  in  implementing  issuances 
such  as  handbooks  so  thev  can  be 
updated  as  necessar>'.  State  staff  would 
be  involved  in  crafting  all  changes  and 
all  States  would  be  given  opportunity  to 
comment.  Implementing  the  measures 
and  performing  up  to  criteria  levels 
would  be  ex-plicit  parts  of  the  States' 
administrative  grant  agreements. 

\ 
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Block  Six:  Front-end  Activities  and 
Strategies 

To  succeed,  the  L'l  Performs  program 
requires  the  development  of  skills  and 
other  capacities  at  both  Federal  and 
State  levels.  Key  capabilities  include 
data  and  systems  analyses  and  the 
computer  capacity  and  program 
knowledge  to  support  them.  The  EX3L 
will  both  work  to  enhance  its  owti 
capabilities  in  these  areas  and  identify 
particular  skills  in  various  States  which 
can  be  drawn  upon  when  needed. 

The  outhnes  of  this  new  approach 
have  been  presented  to  the  I'l  system 
and  its  stakeholders  for  comment  in 
Unemployment  Insurance  Program 
Letter  (UIPL]  41-95  (.\ugust  24.  1995). 
and  its  underlying  basic  principles  in 
UIPL  46-94  (September  30.  1994). 
Copies  are  available  from  the  contact 
person  listed  in  the  summary  above. 
The  DOL  is  now  in  the  process  of 
"rolling  it  out  '  by  developing  and 
implementing  the  various  components. 
The  main  tasks  are:  Completing  the 
development  of  new  measurement 
initiatives,  including  an  approach  to 
validating  required  reports  data, 
modifying  the  BQC  program  and 
reducing  its  resource  requirements; 
developing,  in  consultation  with  States, 
measurements  to  fill  performance 
measurement  gaps,  including  denied 
claims  accuracy;  developing  in 
consultation  with  States  benchmarks  or 
performance  floors  for  certain  key 
measures;  developing  the  new  annual 
planning  process  including  mechanisms 
for  the  negotiation  and  approval  of 
State-specific  objectives,  developing  a 
process  for  the  identification 
development  and  brokering  of 
performance  improvement  skills; 
development  a  system  of  rewards  for 
recognizing  exceptional  performance; 
and  developing  a  regulatory  base  for  the 
UI  Performs  system.  Full  development 
of  the  svstem  is  expected  to  stretch  into 
1999. 

4.  The  Ul  Performs  Regulation 

An  integral  part  of  the  overall  design 
of  the  UI  Performs  system  is  a  new 
regulation.  The  Department  envisions  a 
streamlined  regulation  that  would 
propose  the  following: 

a.  Replace/incorporate  key  features  of 
20  CFR  602,  640,  and  650.  in  a  more 
cohesive  and,  if  possible,  shorter  form; 

b,  Set  forth  the  goals  {e.g..  continuous 
improvement,  ser%ice  to  ultimate 


customers)  and  requirements  (e.g., 
greatest  performance  that  is 
administratively  feasible,  performance 
of  certain  activities  necessary  for  proper 
and  efficient  administration)  of  the 
unifioci  strategy  embodied  in  the  UI 
Performs  system; 

c.  Set  forth  what  the  UI  Performs 
system  requires  States  to  do,  including: 

•  Prepare  an  Annual  Performance 
Plan  (the  SQSP)  as  the  basis  for 
receiving  administrative  grants; 

•  Conduct  certain  performance 
measurement  activities,  identified  or 
developed  through  a  consultative 
process,  and  report  data  to  DOL; 

•  Validate  certain  key  measures; 

•  Operate  the  UI  program  (pay 
benefits,  collect  taxes)  with  the  highest 
quality  (accuracy,  timeliness, 
completeness,  adherence  to  procedure) 
that  is  administratively  feasible;  and 

•  Take  effective  action  to  ensure 
performance  standards  are  met; 

d.  Establish  Federal  performance 
criteria,  developed  through  a 
consultative  process,  for  certain 
measures; 

e.  Provide  that,  in  determining 
whether  to  recommend  to  the  Secretary 
the  commencement  of  proceedings  to 
determine  whether  tax  credits  and/or 
administrative  grants  (as  appropriate) 
should  be  withheld  on  account  of 
sustained  deficient  performance,  the 
Department  will  evaluate  all  the  facts 
relating  to  a  State's  performance  in  the 
deficient  area;  and 

f.  Require  Periodic  Review  of 
Measures  and  Criteria  to  ascertain 
whether  the  measures  are  useful  and  the 
criteria  are  appropriate  and  adjust  either 
as  needed. 

Comments  Solicited 

Reviewers  are  encouraged  to  comment 
on  all  items  in  the  proposed  regulatory 
design  and  to  pay  particular  attention  to 
the  specific  questions  below 

1.  This  regulation  would  propose,  as 
Federal  requirements,  the  basic  core  of 
performance  system  The  core 
components  would  be:  (a)  Certain 
performance  measurements  or 
measurement  systems;  (b)  validation  of 
certain  reported  data  elements;  (c)  a 
performance  plan  on  an  annual  cycle; 
and  (d)  the  premise  that  performance 
must  be  of  the  greatest  quality 
administratively  feasible,  implemented 
in  practice  by  a  mutually  agreed-upon 
system  of  nationwide  performance 
criteria  for  States  to  meet  Does  this 


characterization  include  all  appropriate 
core  requirements  for  the  UI  Rgrforms 
system? 

2.  UIPL  41-95  solicited  comments 
from  States  and  stakeholder  groups  on 
proposed  UI  Performs  measures  and 
measures  for  which  national 
performance  criteria  would  be  set.  State 
staff  will  participate  in  setting  actual 
performance  criteria  and  the  system  will 
be  asked  to  comment  on  them.  The 
Department  offers  this  Notice  as  an 
additional  opportunity  to  comment  on 
what  aspects  of  the  UI  program  should 
be  measured,  how  these  aspects  should 
be  measured  and  what  constitutes 
acceptable  performance. 

3.  Once  measures  and  performance 
criteria  have  been  agreed  upon,  the 
means  ensuring  adequate  performance 
must  be  addressed.  At  present,  the 
Secretary  may  withhold  administrative 
grants  or  the  Federal  Unemployment 
Tax  Act  offset  credit  after  notice  and  an 
opportunity  for  a  hearing  have  been 
provided  to  the  States. 

(a)  What  actions,  short  of  the  total 
termination  of  tax  credits  or  grants,  are 
appropriate  to  bring  about  compliance 
with  performance  requirements? 

(b)  Should  there  be  available  to  the 
Secretary  less  drastic  remedies  such  as 
a  more  graduated  series  of  sanctions  for 
sustained  poor  performance,  and  if  so, 
what  specific  sanctions? 

(c)  How  should  "sustained  poor 
performance"  be  defined? 

4.  Should  the  Secretary  provide 
rewards  for  good  performance?  If  so, 
what  specific  rewards  and  under  what 
conditions? 

5.  Should  the  regulation  provide  for 
the  waiver  of  measurement 
requirements  that  are  not  necessarv'  for 
the  proper  and  efficient  administration 
of  a  State's  UI  program?  If  so,  under 
what  conditions  should  such  waivers  be 
granted? 

List  of  Subjects 

20  CFR  Part  602 

Grant  programs,  Labor. 
20  CFR  Parts  640  and  650 

Unemployment  compensation. 

Dated:  January  10.  1997. 
Timothy  M.  Bamicle, 
Assistant  Secretary  of  Labor 
IFR  Doc.  97-1102  Filed  1-15-97;  8:45  ami 
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160 
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597 

Proposed  Rules: 

78 

1406 

160 

1817 

161 
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200 

1845 
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150 

1662 

170 
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Proposed  Rules: 
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12  CFR 

932 
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Proposed  Rules: 
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56 
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13CFR 

120 

301 

14CFR 

25 

1817 

39. ..10,  15,  302,  304.  307,  600, 

602,604,  1038,  1039,  1041. 

1044,  1275,  1277.  1278, 
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2265 
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382 16 

f*ropoi»d  Rules: 

39 343,  945,  947,  949,  951, 

1061,  1298,  1299,  1695, 
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Proposed  Rules: 

100 
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25CFR 
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1057 

26CFR 
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2275 
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Proposed  Rules: 
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_„ 2017 

199 
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625 

941 

813 

.631 

818 631 

844 631 

33  CFR 

157 1622 

38  CFR 

Proposed  Rules: 

21 1075,  1303 

39  CFR 

20. 1674 

60 631,638 

111 645 

40  CFR 

1 1832 
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2305 

60 1832 
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10 1820 
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44  CFR 
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45  CFR 
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REMINDERS 

The  items  in  this  list  were 
editonally  cofrpiled  as  an  aid 
to  Federal  Register  users. 
Incluston  or  excJusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  TODAY 

EDUCATION  DEPARTMENT 
Drug  and  alcohol  abuse 
prevention;  published  12-17- 
96 
INTERIOR  DEPARTMENT 
Fish  and  Wlldltta  Servica 
Endangered  and  threatened 
species: 

Laguna  Mountains  skipper 
and  quino  checkerspot 
butterfly:  published  1-16- 
97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Custody  of  assets  with 
futures  commission 
merchants  and  commodity 
deahng  organizatior^; 
published  12-17-96 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Contracts  and  exemptKxis: 
Rail  general  exemption 
autfiority— 
Hydraulic  cement; 
published  12-17-96 
Practice  and  procedure: 
Ijcensing  and  related 
services:  user  fees; 
puttished  12-17-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlcetlng 
Service 

Vegetables;  import  regulations: 
Banana  arxj  fingerllng 
potatoes  and  potatoes 
used  to  make  fresh  potato 
salad;  removal  and 
exemption;  comments  due 
by  1-22-97:  published  12- 
23-96 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Crop  insurance  regulations; 
Peach  crop  insurance 
provistons;  comments  due 
by  1-21-97;  published  11- 
19-96 


AGRICULTURE 
DEPARTMENT 

Forest  Service 

National  Forest  System  timber; 

disposal  and  sale 

Market-related  contract  tenm 
additions:  indices, 
comments  due  by  1-21- 
97.  published  10-2^-96 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen^ation  ana 
management 

Alaska:  fisheries  of 
Exclusive  Economfc 
Zone — 

Recordkeeping  and 
reporting  requirements; 
revisions,  comments 
due  by  1-22-97; 
putjlished  12-23-96 
Atlantic  sfiark;  comments 
due  by  1-2- -97:  published 
12-20-96 
Canbbean.  Gulf,  and  South 
Atlantk;  fishenes— 

Shnmp.  comments  due  by 

1-24-97,  putJiished  1 1- 

25-96 
South  Atlantic  Fishery 

Management  Council; 

heanngs,  comments 

due  by  1-22-97; 

published  12-20-96 
Northeastern  United  States 
fishenes- 
AOantic  rnackerel.  squid, 

and  butterfish; 

comments  due  by  l-2l- 

97:  published  12-9-96 

Atlantic  rnackerel.  squid, 
and  butterfish, 
comments  due  by  1-24- 
97:  published  11-25-96 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Hazardous  substarKes 
Fireworks  devices,  fuse  txjrn 
time,  comments  due  by  1- 
2V97    published  12-20-96 

ENERGY  DEPARTMENT 

Acquisition  regulations 
Classification  contract 
clause,  security  clearance 
P'ocedures  for  contract 
personnel,  new 
counterintelligence 
provisions,  comments  due 
by  1-21-97   published  11- 
20-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Preparation    adoption,  and 
sutxnittai- 

Prevention  of  significant 
deterioration  and 
nonattainment  new 


source  review:  Federal 
regulatory  review; 
comments  due  by  1-21- 
97;  published  12-20-96 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Colorado;  comments  due  by 
1-22-97;  published  12-23- 
96 
Illinois;  comments  due  by  l- 
22-97;  published  12-23-96 
Pennsylvania;  comments 
due  by  1-21-97;  published 
12-20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  tatile  of 

assignments: 

Michigan:  comments  due  by 
1-21-97;  published  12-6- 
96 
Television  txoadcasting: 

Advanced  television  (ATV) 
systems;  digital  televisK>n 
sen/ce:  comments  due  by 
1-24-97;  published  1-14- 
97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Securities  transactions  by 
State  nonmember  tanks; 
recordkeeping  and 
conrfirmatkxi  requirements; 
comments  due  by  1-23-97; 
published  12-24-96 

FEDERAL  TRADE 
COMMISSION 

Fur  Products  Labeling  Act 
regulations;  regulatory 
review;  comments  due  by  l- 
22-97;  published  12-24-96 
Wool  Products  Labeling  Act 
regulations;  costs,  tienefits, 
and  regulatory  and 
economk:  impact;  comments 
due  by  1-22-97;  published 
12-24-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications- 
Investigational  use; 
comments  due  by  1-21- 
97;  published  11-21-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Agency  definitions:  comments 
due  by  1-21-97;  putjiished 
11-19-96 
INTERIOR  DEPARTMENT 
Fish  and  WIMIIte  Service 
Endangered  and  threatened 
species: 

Alexander  Archipelago  wolf 
and  Queen  Charlotte 


goshawk:  status  reviews; 
comments  due  by  1-21- 
97;  published  12-5-96 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations: 
Big  Cypress  National 
Presen/e,  FL;  recreational 
frogging;  comments  due 
by  1-21-97;  published  11- 
22-96 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Security  Act: 

Insurance  company  general 
accounts:  clarification; 
comments  due  by  1-24- 
97;  published  11-25-96 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  and 
Health  Review  Commission 
Equal  Access  to  Justk:e  Act; 
implementation;  comments 
due  by  1-21-97;  published 
12-19-96 
NATIONAL  SaENCE 
FOUNDATION 

Conflct  of  interests;  comments 
due  by  1-24-97;  published 
11-25-96 
NUCLEAR  REGULATORY 
COMMISSION 

Agreement  State  radiation     ' 
control  programs: 
Massachusetts;  staff 
assessment:  comments 
due  by  1-23-97;  published 
1-16-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies  arxJ 
securities: 

Money  market  funds; 
advertising;  comments 
due  by  1-24-97;  published 
12-18-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawtxidge  operations: 
Louisiana:  comnnents  due  by 
1-21-97;  published  11-22- 
96 
Oregon;  comments  due  by 
1-21-97;  published  11-22- 
96 
Harmonization  with 
intematkjnal  safety 
standards;  Federal 
regulatory  review;  comments 
due  by  1-21-97;  published 
11-19-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules: 
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Security  records  falsification; 

comments  due  by  1-23- 

97;  putilished  12-3-96 
Airworthiness  directives: 
Bell;  comments  due  by  1- 

21-97;  put>lished  11-20-96 
Boeing;  comments  due  by 

1-21-97;  published  11-22- 

96 

Canadair;  comments  due  by 

1-21-97;  pi^ished  11-20- 

96 
Domier;  comments  due  by 

1-23-97;  published  12-13- 

96 

Jetstream;  comments  due 
by  1-21-97;  published  11- 
20-96 

Louis  L'Hotellier,  S.A,; 
comments  due  by  1-24- 
97;  put)lished  11-21-96 

Saab;  comments  due  by  l- 
22-97;  published  12-12-96 
Class  D  airspace;  comments 

due  by  1-21-97;  published 

11-22-96 
Class  D  and  Class  E 

airspace;  comments  due  by 

1-21-97;  published  12-19-96 
Class  E  airspace;  comments 

due  by  1-21-97;  putilished 

11-22-96 
Restncted  areas;  comments 

due  by  1-21-97;  putdished 

12-5-96 


Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  dovcrnmenL  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencR>-  ind  micmational  orga- 
nizations in  which  the  I  nited  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subiect  of  particular  concern  is  each 
agency's  "Sources  oi  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  manv  other  jreas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency  subject  indexes. 

Of  significant  historical  interest  is  Appendix  R,  uhich  lists 
the  agenaes  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  h\  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


*36  per  copy 


Oder  Processinq  Cooe 

*7917 

^  YES,  please  send  rre copies  of  The  United  States  Government  Manual,  1996/97, 

S/N  069-OOC-<0006&-0  at  ^36  (M5  foreign)  each. 

Total  cost  of  rnv  order  is  ^ Price  includes  regular  domestic  postage  and  handling  and  is  subiect  to  change. 

Check  method  of  payment: 

(Please  type  or  print)        □  Check  payable  to  Superintendent  of  Documents 

aGPO  Deposit  Aceount        |    j    |    |    |  ~]    |    \-[~] 

□  VISA      _1  MasterCard 


Order  prcxrtssmg 


Company  or  personal  name 


Addi'iona:  address/attention  line 


Street  address 


Cit,  State  Zip  code 


Daytime  phone  including  area  code 


p  jrc^ase  order  number  (optional) 

Photocopies  of  t^is  torr^'  are  acceptable. 

Please  include  con^piete  order  form  with  your  payment. 


1                    I                               1 

(expiration  aate     Thank  you  for  your  order! 

Authorizing  signature  8/96 

Mall  orders  to:        Superintendent  of  Documents 
PC.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 
Phone  orders  to:  (202)  512-1800 


(Company  or  t 


(Additional  adc 


(Street  address 


(Citv.  State.  ZI 


(Daytime  phoni 
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The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  procKsing  code: 

*6173 


vrsA 


! i   YEiS,  please  send  me  the  followi 


ng: 


Charge  your  order  JH^^ 
Its  Easy!  iBBF « 
To  fax  vour  orders  (202) -512 -2250 


copies  of  The  Federal  Register  -  Wh«1  tt  is  arxi  How  To  Use  it.  at  $700  per  copy  Stock  Mo  t)69-00C-00OM-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25  S^    Prices  include  regular  domestic 

postage  and  handhng  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

j \  Check  Pjtyable  to  the  Superintendent  of  CKKumenu< 

I \  GPO  Deposit  Account         . "  ._ 


(Companv  or  Pei^onal  Name) 


(Additional  address. attention  line) 


(Street  address) 


(Ci^.  State,  ZIP  Code) 


(Da>time  phone  including  area  code) 


(Please  type  or  print) 


I i  VISA  or  MasterCard  Account 


III''':'' 

Ml       i   i   1 

1  Credit  card  eJtpirat.on  datei 

i      ;      .      ,      1 

Thank  you  for 
your  order.' 

(Purchase  Order  No  ) 

TiTS     NO 

Ma>  we  make  your  name/address  av-ailabte  to  other  mailers?   1 I    ! I 


(Authonzing  Signature)  ^-> 

Mail  To      New  Orders.  Superintendent  of  DtKumenb. 
P.O.  Box  371954.  Pittsburgh,  PA  15:50- ■"954 


Public  Laws 


105th  Congress.  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  tne  mitiai  puDiication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  Pres  dent. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  aii  oubhc  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Sess'on.  1997, 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  U.S. 
Governm,ent  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http  //www  access, 
gpo  gov/su_docs 


Supcrmtcrulent  of  Documents  Subscriptions  Order  Form 


''■If  -•:••  e55  ''q  Code" 

*  6216 


YES 


.  cntct  nr.  -uhs^nptionls)  as  follows: 


Charge  your  order 
It's  Easy! 


S3 


VISA 


Fax  your  orders  (202)  512-2250 
Phone  Vour  orders  (202 1  512-1800 
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NOTICES 

Housing  guaranty  program: 
Czech  Republic  i Editorial  Note:  The  agency  name  was 
inadvertently  dropped  from  this  entry  in  the  table  of 
contents  in  the  Federal  Register  oi  January  16,  1997.] 

Agricultural  Marketing  Service 

RULES 

Grapes  grown  in  California,  2547-2549 
Olives  grown  in  California,  2549-2550 

Agriculture  Department 

See  Agricultural  Mariceting  Service 

See  Animal  and  Plant  Health  Inspection  Servif  e 

See  Commodity  Credit  Corporation 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Farm  Service  Agencv 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle,  bison,  and  swine — 
Rapid  automated  presumptive  test:  disease  status 
determination,  2550-2551 
NOTICES 

Environmental  statements:  availabilitv,  etc.: 
Creneticaliy  engmeered  organisms;  field  test  permits- 
Geranium  plants.  2641 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 

Safety  and  Occupational  Health  Study  Section.  NIOSH 

2674 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
California.  2644 

Coast  Guard 

NOTICES 

Meetings: 

Chemical  Transportation  Advisory  Committee.  2711 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 


NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  2644- 

2646 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Prorurement  list;  additions  and  deletions.  2643-2644 
Pro(  virement  list;  additions  and  deletions;  correction.  2644 

Commodity  Credit  Corporation 

RULES 

Export  programs- 
Agricultural  commodities,  foreign  donation  programs; 
correction.  2719 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  marine!  proposals: 
Chicago  Mercantile  Exchange — 
Live  cattle,  265  7-2659 

Cooperative  State  Research.  Education,  and  Extension 
Service 

NOTICES 

Grants  and  cooperative  agreements,  availability,  etc.:     - 
Special  research  programs — 

Pest  management  alternatives  resea.'-ch,  (orrection.  2~19 
Potato  research;  correction,  2719 

Defense  Department 

RULES 

Acquisition  regulations; 
Certification  requirements  for  contractors  and  offerors  not 

specifically  imposed  bv  statute:  removal.  2612-2615 
Foreign  military  sales:  contingent  fees.  2616-2617 
Foreign  purchase  restrictions:  authority  to  waive,  2615- 

2616 
Metalworking  machinery;  trade  agreements,  2615 
Overseas  military  constniction;  architect-engineer 

contracts:  restriction.  2857-2858 
Overseas  military  construction:  preference  for  U.S.  firms, 

2856-2857 
Procurement  integrity.  2611-2612 
Individuals  with  Disabilities  Education  .-^ct  (IDEA!, 
implementation: 
DOD  dependents  m  overseas  areas:  provision  of  earl\ 

intervention  and  special  wiucalion  sen  ues.  2565- 

2579 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Bilingual  education  and  minority  languages  affairs — 
Comprehensive  school  program.  2860-2884 
Program  enhancement  projects.  28:^0-285,1 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction:  general  waye  determination  deci'-ions. 
2688-2689 
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Energy  Department 

See  Federal  Fnerj\  Retjulatorv  Commission 

Environmental  Protection  Agency 

RULES 

A'lT  pollutants,  hazardiuis;  national  emission  standards: 
Svnthetu  organu   (  hemic, al  manufacturing  industry  and 
other  processes  subject  to  equipment  leaks  negotiated 
regulation.  2722-2828 
.■\ir  qualitv  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes:  designation  of  areas: 
California,  2t9~-2607 
.•\ir  qualit\  implementation  plans;  approval  and 
promulgation:  various  States: 
C:olorado.  25a,5-2.T8:- 
Florida.  2,587-2590 
Indiana,  2591-2597 
New  lersev,  2581-2585 
ToxH   substances: 

Testing  requirements — 
Phenol,  2fin:"-2F.n 
PROPOSED  RULES 
.■\ir  qualit\  implementation  plans;  approval  and 

promulgation:  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
California,  26:^fi 
.Air  quality  implementation  plans;  approvaland 
promultjation,  various  States: 
Colorado,  2fi,'^4-2635 
Florida,  2fi34-2fi.35 
Indiana,  26.^5 
New  Jersev,  2633-2634 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agencv  statements — 
Comment  availability,  2663-2664 
Weekly  receipts.  266*3 
Meetings: 

Environmental  Laboratory  Advisory  Board,  2664—2665 
Reporting  and  recordkeeping  requirements,  2665 
Reports:  a\ailabilit\.  etc:.: 
Environmental  health  risk  management  framework 
(Volume  1).  266.5 
Superfund:  respon.se  and  remedial  actions,  proposed 
settlements,  etc.: 
Torch  Lake  Site.  MI,  2665-2666 
Water  pollution  c:ontrol: 
Clean  Water  .Act- 
Class  II  administrative  penalty  assessments,  2666 

Farm  Service  Agency 

RULES 

Farm  marketing  quotas,  acreage  allotments,  and  production 

adjustments: 
Peanuts;  correction,  2719 

Federal  Aviation  Administration 

RULES 

■Airworthiness  directives: 
Fairchild,  2552-2554 

Federal  Communications  Commission 

RULES 

Radio  stations:  table  of  assignments: 

C:olorado,  2611 
PROPOSED  RULES 
Radio  stations,  table  of  assignments: 

Oklahoma.  2639 


Texas,  2639-2640 
Telecomniunic;ations  Act  of  1996;  implementation: 
Common  carrier  services — 

National  Exchange  Carrier  .Association.  Inc.,  Board  of 
Direc;tors;  changes  to  make  Board  more 
representative  of  telecommunications  industrv. 
2636-2639 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  2666-2667 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelec:tric  applic;ations.  2662-2663 
Applications,  hearings,  determinations,  etc.: 

Cleveland  Elet:tric  Illuminating  Co..  2659 

Mice. Inc.  2659-2660 

.Minnesota  Power  &  Light  Co,.  2660 

Mississippi  River  Transmission  Corp..  2660 

Montana  Power  Co.,  2661 

Revelation  Energy  Resourc:es  Corp,,  2661 

LransColorado  Gas  Transmission  Co,,  2661 

Transwestern  Pipeline  Co,,  2661-2662 

Wyoming  Interstate  Co,,  Ltd,,  2662 

Federal  Labor  Relations  Authority 

RULES 

Federal  Ser\ice  Impasses  Panel  procedures: 

Clarification  and  simplification;  correction,  2547 

Federal  Maritime  Commission 

NOTICES 

.Atjreements  filed,  etc.,  2667 

Federal  Reserve  System 

PROPOSED  RULES 

Bank  holding  companies  and  change  in  bank  c;ontrol 
(Regulation  Y): 
Nonbank  subsidiaries;  limitations  on  underwriting  and 
dealing  in  sec;urities;  review,  2622-2632 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  2667 
Change  in  bank  control;  correction.  2667 
Formations,  acquisitions,  and  mergers.  2667-2668 

Meetings;  Sunshine  Act,  2668 

Federal  Trade  Commission 

NOTICES 

Interlocking  direc:torates: 

Claylon  Act  Section  8  jurisdic:tiona]  thresholds,  2668 
Premerger  notification  waiting  periods;  eariv  terminations. 

2668-2671 
Prohibited  trade  practices: 

Douglass,  Jeanette  L..  2671-2672 

Fresenius  AG  et  al..  2672 

Koninklijke  Ahold  nv  et  al.,  2672 

Loewen  Group  Inc.  et  al..  2672-2673 

May  Department  Stores  Co..  2673 

Svncronys  Softcorp  et  al,,  2673-2674 

Fish  and  Wildlife  Service 

NOTICES 

Marine  mammals: 

Incidental  taking;  authorization  letters,  etc. — 

Northern  Geophysical  of  Americ;a,  Inc.,  Exploration,  et 
al,,  2678-2679 
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National  List  of  Plant  Species  That  Occur  in  Wetlands: 
revision,  2680-2681 

Food  and  Drug  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 

Center  for  Drug  Evaluation  and  Research.  25,^4-2558 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Center  for  Drug  Evaluation  and  Research:  Testing  and 
Research  Office  and  Pharmaceutical  Science  Office 
2674-2675 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Pathogen  reduction:  hazard  analvsis  and  critical  control 
point  (HACCP)  systems- 
Sanitation  standard  operating  procedures  and  E.  coli 
testing  requirements:  technical  conference.  2551- 
2552 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas 

Phillips  Petroleum  Co.;  oil  refiners-  complex.  2646- 
2647 

Forest  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Clearwater  National  Forest.  IE    2641-2643 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  2675 

National  vaccine  injury  compensation  program: 

Health  insurance  policy:  average  cost  revision,  2675-2676 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Facilities  to  assi.st  homeless — 
Excess  and  surplus  Federal  property.  2677-2678 

Immigration  and  Naturalization  Service 

NOTICES 

Asylum  and  asylum-related  applications:  special  filing 
instructions  for  ABC  class  members: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appltcabiltty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putjiished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Parts  2470,  2471,  2472,  and  2473^" 

Federal  Service  Impasses  Panel- 
General;  Procedures  of  the  Panel; 
Impasses  Arising  Pursuant  to  Agency 
Determinations  Not  To  Estat>lish  or  To 
Terminate  Flexible  or  Compressed 
Work  Schedules;  Miscellaneous 
Requirements 

AGENCY:  Federal  Service  Impasses 

Panel.  FLRA. 

ACTION:  Final  rules;  correction. 

SUMMARY: 

This  document  contains  corrections  to 
the  final  regulations  that  were  published 
Thursday,  August  8,  1996  (61  FR 
41293-41297).  The  regulations  pertain 
to  the  filing  of  requests  for  assistance 
with  the  Panel  and  the  filing  and  service 
of  documents  with  the  Panel,  and 
establish  procedures  for  obtaining  a 
subpena  by  parties  to  Panel 
proceedings. 

EFFECTIVE  DATE:  August  18,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Schimansky,  Executive  Director, 
Federal  Service  Impasses  Panel,  607 
14th  Street,  NW.,  Suite  220, 
Washington,  DC  20424-0001. 
Telephone  (202)  482-6670. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  were  intended 
to  revise  the  Panel's  regulations  to 
permit  parties  to  file  requests  for  Panel 
assistance,  and  other  documents,  by 
facsimile  transmission  and  to  establish 
procedures  by  which  a  party  to  a  Panel 
proceeding  may  seek  to  obtain  a 
subpena. 

Need  For  Correction 

As  published,  the  final  regulations 
added  a  new  part  to  the  Panel's 


regulations,  5  CFR  part  2473-Subpenas. 
However,  due  to  an  error,  the  heading 
with  authority  citation  forlhat  part  of 
the  regulations  was  not  placed  before 
the  regulatory  text. 

Correction  of  Publication 

Accordingly,  the  publication  on 
August  8.  1996.  of  the  final  regulations 
at  61  FR  41293-41297  is  corrected  by 
adding  the  heading  of  Part  24.73  and  the 
authority  citation  as  follows: 

PART  2473— SUBPOENAS 
[CORRECTED] 

Authority;  5  ISC.  7119,  7134. 

Dated:  Januan,  13.  1997 

Joseph  Schimansky. 

Executive  Director,  Federal  Service  Impasses 
Panel. 

|FR  Doc.  96-1 1 76  Filed  1-16-97;  8:45  am) 

BILLING  COOe  6727-01-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  925 

[Docket  No.  FV96-e25-1  IFR) 

Grapes  Grown  in  a  Designated  Area  of 
Southeastern  California;  Assessment 
Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  an  assessment  rate  for  the 
California  Desert  Grape  Administrative 
Committee  (Committee)  under 
Marketing  Order  No.  925  for  the  1997 
and  subsequent  fiscal  years.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  table 
grapes  grown  in  a  designated  area  of 
southeastern  California.  Authorization 
to  assess  grape  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program. 

DATES:  Effective  on  January  1.  1997. 
Comments  received  bv  February  18, 
1997.  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 


sent  m  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division.  AMS. 
USDA.  P.O.  Box  96456,  room  2525-S, 
Washington,  DC  20090-6456.  F.AX  (202) 
720-5698,  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  reguh'  business  hours 
FOR  FURTHER  INFOhMATION  CONTACT: 
Tershirra  T.  Yeager.  program  assistant. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
.\MS.  USDA.  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456. 
telephone  (202)  720-5127.  FAX  (202) 
720-5698  or  Rose  Aguayo.  Marketing 
Specialist,  California  Marketing  Field 
Office.  Fruit  and  \'egetable  Division, 
AMS,  USDA.  2202  .Monterey  Street, 
suite  102B,  Fresno.  California  93721. 
telephone  (209)  487-5901.  F.AX  (209) 
487-5906.  Small  businesses  mav  request 
information  on  compliance  with  this 
regulation  by  contacting;  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS.  USDA.  F.O  Box  96456.  room 
2525-S.  Washington.  DC  20090-6456. 
telephone  (202)  7L.>-2491.  FAX  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No  925  (7  CFR  part  925) 
regulating  the  handling  of  table  grapes 
grown  in  a  designated  area  of 
southeastern  Caliiomia.  hereinafter 
referred  to  as  the  "order  "  The 
marketing  agreement  and  order  are 
effective  under  the  .Agricultural 
Marketing  .Agreement  Act  of  1937.  as 
amended  (7  US  C,  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department    f  -Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  order  now  in  effect, 
California  table  grape  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  grapes 
beginning  Januan,-  1,  1997.  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
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present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  L'nder 
section  608c(l,=i)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  m  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RF.\  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  unpacts  of  this  action  on 
small  businesses. 

There  are  approximately  80  producers 
of  table  grapes  in  the  production  area 
and  approximately  20  handlers  subject 
to  regulation  under  the  marketing  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  55.000.000.  The 
majority  of  table  grape  producers  and 
handlers  are  not  classified  as  small 
entities. 

The  order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  desert  grapes.  They  are 
familiar  with  the  Committee's  needs  and 


with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  Committee  met  on  December  3. 
1996.  and  unanimously  recommended 
1997  expenditures  of  $156,865  and  an 
assessment  rate  of  $0.01  per  lug  of  table 
grapes.  In  comparison,  last  year's 
budgeted  expenditures  were  $114,827. 
The  Committee  recommended  not  to 
have  an  assessment  rate  for  the  1996 
fiscal  year  because  there  was  adequate 
money  in  the  reserve  to  cover  estimated 
expenses.  Major  expenditures 
recommended  by  the  Committee  for  the 
1997  year  include  $100,000  for  research. 
$25,000  for  compliance  purposes,  and 
$8,675  for  the  manager's  salary. 
Budgeted  expenses  for  these  items  in 
1996  were  $60,000  for  research.  $25,000 
for  the  sheriffs  patrol  and  $7,887  for  the 
manager's  salary. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  California  table  grapes. 
Table  grape  shipments  for  the  year  are 
estimated  at  8.000,000  lugs  which 
should  provide  $80,000  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  will  be  kept  within  the 
maximum  permitted  by  the  jrder. 

While  this  rule  will  impose  additional 
costs  on  handlers,  the  costs  are  in  the 
form  of  uniform  assessments  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 


are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1997  budget  and  those  for 
subsequent  fiscal  years  will  be  reviewed 
and,  as  appropriate,  approved  by  the 
Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
;^y-ill  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1997  fiscal  year  begins  on 
January  1,  1997,  and  the  marketing 
order  requires  that  the  rate  oi 
assessment  for  each  fiscal  year  apply  to 
all  assessable  table  grapes  handled 
during  such  fiscal  year;  (3)  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  925 

Grapes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  925  is  amended  as 
follows: 

PART  925— GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  925  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  subpart — Assessment  Rates 
and  a  new  §925.215  are  added  to  read 
as  follows: 
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Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations. 

Subpart— Assessment  Rates 

§925.215    Assessment  rate. 

On  and  after  January  1,  1997,  an 
assessment  rate  of  $0.01  per  lug  is 
established  for  grapes  grown  in  a 
designated  area  of  southeastern 
California. 

Dated:  January  10, 1997. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  97-1162  Filed  1-16-97;  8;45  am) 

BILUNG  CODE  3410-02-P 


7  CFR  Part  932 

[Docket  No.  FV96-832-4  IFR] 

Olives  Grown  In  California; 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 
USD  A. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  fmal  rule 
establishes  an  assessment  rate  for  the 
CaUfomia  Olive  Committee  (Committee) 
under  Marketing  Order  No.  932  for  the 
1997  fiscal  year  and  subsequent  fiscal 
years.  The  Committee  is  responsible  for 
local  administration  of  the  marketing 
order  which  regulates  the  handUng  of 
olives  grown  in  California. 
Authorization  to  assess  olive  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
DATES:  Effective  on  January  1,  1997. 
Comments  received  by  Februarv  18, 
1997,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2525-S. 
Washington,  DC  20090-6456,  FAX  (202) 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kate  Nelson,  Marketing  Assistant, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA. 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721,  telephone 
(209)  487-5901.  FAX  (209)  487-5906.  or 
Tershirra  Yeager.  Program  Assistant, 
Marketing  Order  Administration 


Branch,  Fruit  and  Vegetable  Division. 
AMS,  USDA.  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456, 
telephone  (202)  720-5127.  FAX  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington.  DC  20090-6456. 
telephone  (202)  720-2491.  FAX  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  148  and  Order  No.  932.  both  as 
amended  (7  CFR  part  932),  regulating 
the  handling  of  olives  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  California  olive  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  olives 
beginning  January  1,  1997,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretar>'  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary' 's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 


Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulator,'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Interested  persons  are  invited  to  submit 
mformation  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

There  are  approximately  1.200 
producers  of  olives  in  the  production 
area  and  approximately  4  handlers 
subject  to  regulation  under  the 
marketing  order  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000  None  of  the  olive 
handlers  may  be  classified  as  small 
entities,  while  the  majority  of  olive 
producers  may  be  classified  as  small 
entities. 

The  olive  marketing  order  provides 
authority  for  the  Committee,  with  the 
approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  California 
olives.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

The  Committee  met  on  December  1 1 , 
1996.  and  recommended  1997 
expenditures  of  $2,159,265  and  an 
assessment  rate  of  $14. 99  per  ton 
covering  olives  from  the  appropriate 
crop  year.  The  vote  on  the  assessment 
rate  was  13  in  favor  and  1  opposed,  with 
the  opposing  grower  maintaining  that 
the  assessment  is  not  sufficient  for  the 
industry's  needs.  In  comparison,  last 
year's  budgeted  expenditures  were 
$2,600,785.  The  assessment  rate  of 
$14.99  is  $13.27  lower  than  last  year's 
established  rate.  Major  expenditures 
recommended  by  the  Committee  for  the 
1997  fiscal  year  include  $390,890  for 
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administration,  $173,375  for  research, 
and  $1,595,000  for  market  development. 
Budgeted  expenses  for  these  items  in 
1996  were  $388,350,  $213,000,  and 
$1,999,435  respectively. 

The  order  requires  that  the  assessment 
rate  for  a  particular  fiscal  year  apply  to 
all  assessable  olives  handled  during  the 
appropriate  crop  year,  which  for  this 
season  is  August  1,  1996,  through  July 
31,  1997.  The  assessment  rate 
recommended  bv  the  Committee  was 
derived  by  dividing  anticipated 
expenses  by  actual  receipts  of  olives  by 
handlers  during  the  crop  year.  Because 
that  rate  is  applied  to  actual  receipts,  it 
must  be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
Committee  after  the  crop  year  begins 
and  before  the  fiscal  year  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  the  budget  and 
assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses.  The 
olive  receipts  for  the  year  are  144,075 
tons  which  should  provide  $2,159,684 
in  assessment  income.  Income  derived 
from  handler  assessments  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

This  action  will  reduce  the 
assessment  obligation  imposed  on 
handlers.  The  assessments  will  be 
uniform  for  all  handlers.  The 
assessment  costs  will  be  offset  bv  the 
benefits  derived  from  the  operation  of 
the  marketing  order  Therefore,  the  AMS 
has  determined  that  this  nile  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  a.ssessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  vear  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recomm.endations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 


rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessan,-.  The 
Committee's  1997  budget  and  those  for 
subsequent  fiscal  years  will  be  reviewed 
and.  as  appropriate,  approved  by  the 
Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pav  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1997  fiscal  year  began  on 
January  1,  1997.  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  each  fiscal  year  apply  to 
all  assessable  olives  handled  during  the 
appropriate  crop  year;  (3)  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years;  and  (41  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  932  is  amended  as 
follows: 

PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  subpart — Assessment  Rates 
and  a  new  §  932.230  are  added  to  read 
as  follows: 

Note:  This  section  will  app)ear  in  tlie  Code 
of  Federal  Regulations. 

Subpart — Assessment  Rates 

§  932.230    Assessment  rate. 

On  and  after  January  1,  1997,  an 
assessment  rate  of  $14.99  per  ton  is 
established  for  assessable  olives  grown 
in  California. 


Dated:  Januarv'  10.  1997. 
Robert  C.  Keeney. 

Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  97-1161  Filed  1-16-97;  8:45  am] 

BILLING  CODE  3410-02-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  96-033-2] 

Official  Brucellosis  Tests 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  to  add  the  rapid 
automated  presumptive  test  to  the  list  of 
official  tests  for  determining  the 
brucellosis  disease  status  of  test-eligible 
cattle,  bison,  and  swine.  We  are  taking 
this  action  because  the  rapid  automated 
presumptive  test  has  been  shown  to 
provide  an  accurate,  automated,  and 
cost-effective  means  of  determining  the 
brucellosis  status  of  test  eligible  cattle, 
bison,  and  swine.  Adding  the  rapid 
automated  presumptive  test  to  the  list  of 
official  tests  for  brucellosis  in  cattle, 
bison,  and  swine  will  help  to  prevent 
the  spread  of  brucellosis  by  making 
available  an  additional  tool  for  its 
diagnosis  in  those  animals. 
EFFECTIVE  DATE:  February  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
M.J.  Gilsdorf  National  Biucellosis 
Epidemiologist.  Brucellosis  Eradication 
Staff  VS.  APHIS.  4700  River  Road  Unit 
36,  Riverdale,  MD  20737-1228.  (301j 
734-7708;  or  E-mail: 
mgilsdorf@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella.  In  its 
principal  animal  hosts — cattle,  bison, 
and  swine — brucellosis  is  characterized 
by  abortion  and  impaired  fertility.  The 
regulations  in  9  CFR  part  78  (referred  to 
belcw  as  the  regulations)  govern  the 
interstate  movement  of  cattle,  bison,  and 
swine  in  order  to  help  prevent  the 
spread  of  brucellosis. 

Official  brucellosis  tests  are  used  to 
determine  the  brucellosis  disease  status 
of  cattle,  bison,  and  swine.  The 
regulations  stipulate  that  certain  cattle, 
bison,  and  swine  must,  among  other 
requirements,  test  negative  to  an  official 
brucellosis  test  prior  to  interstate 
movement.  Official  brucellosis  tests  are 
also  used  to  determine  eligibility  for 
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indemnity  payments  for  animals 
destroyed  because  of  brucellosis.  In 
§78.1  of  the  regulations,  the  definition 
of  official  test  lists  those  tests  that  have 
been  designated  as  official  tests  for 
determining  the  brucellosis  disease 
status  of  cattle,  bison,  and  swine. 

In  a  proposed  rule  published  in  the 
Federal  Register  on  September  13,  1996 
(61  FR  48430-^8431,  Docket  No.  96- 
033-1),  we  proposed  to  amend  §78.1  of 
the  regulations  to  add  the  rapid 
automated  presumptive  (RAP)  test  as  an 
official  test. 

We  solicited  comments  concerning 
our  proposed  rule  for  60  davs  ending 
November  12,  1996.  We  received  one 
comment  by  that  date.  The  comment  we 
received  was  from  a  State  cattlemen's 
association  and  supported  the  proposed 
rule  change. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  amends  the  brucellosis 
regulations  by  adding  the  RAP  test  to 
the  list  of  official  tests  for  determining 
the  brucellosis  disease  status  of  test- 
eligible  cattle,  bison,  and  swine.  The 
RAP  test  has  been  showm  to  provide  an 
accurate,  automated,  and  cost-effective 
means  of  determining  the  brucellosis 
status  of  test  eligible  cattle,  bison,  and 
swine.  We  believe  that  adding  the  RAP 
test  to  the  list  of  official  tests  for 
brucellosis  in  cattle,  bison,  and  swine 
will  help  to  prevent  the  spread  of 
brucellosis  by  making  available  a  highly 
efficient  tool  for  its  diagnosis  in  those 
animals. 

Adding  the  RAP  test  as  an  official  test 
is  not  expected  to  affect  the  market  price 
of  the  animals  tested.  Although  more 
rapid  testing  will  likely  allow  faster 
marketing,  the  effect  on  owners  of  cattle, 
bison,  and  swine  will  not  be  significant. 
Use  of  the  RAP  test  is  optional,  and 
other  presumptive  official  tests  remain 
available  for  use  by  State  and  Federal 
animal  health  officials.  The  cost  of  the 
RAP  test  ir  equal  to  or  lower  than  other 
presumptive  official  tests  in  use. 
Therefore,  if  those  States  currently  using 
higher-cost  presumptive  tests  switch 
over  to  the  RAP  test,  the  total  testing 
costs  for  the  Cooperative  State/Federal 
Bncellosis  Eradication  Program  will  be 
reuuced. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  lustice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  m-n4a-l    114g. 
115.  117.  120,  121.  123-126.  134b,  and  134f; 
7  CFR  2.22.  2.80,  and  371, 2(d). 

2.  In  §78.1,  in  the  definition  of  official 
test,  paragraph  (a)(12)  is  redesignated  as 
paragraph  (a)(13)  and  new  {saragraphs 
(a)(12)  and  (b)(4)  are  added  to  read  as  set 
forth  below. 

§  78.1     Definitions. 

•         •         •         *         * 

Official  test. 
(a) 

(12)  Rapid  Automated  Presumptive 
(RAP)  test.  An  automated  serologic  test 
to  detect  the  presence  of  Brucella 
antibodies  in  test-eligible  cattle  and 
bison.  RAP  test  results  are  interpreted  as 
either  positive  or  negative;  the  results 
are  interpreted  and  reported  bv  a 
scanning  autoreader  that  measures 
alterations  in  light  transmission  through 
each  test  well  and  the  degree  of 
agglutination  present.  Cattle  and  bison 
negative  to  the  RAP  test  are  classified  as 


brucellosis  negative;  cattle  and  bison 
positive  to  the  RAP  test  shall  be 
subjected  to  other  official  tests  to 
determine  their  brucellosis  disease 
classification. 
*****  * 

(b)*   *  * 

(4)  Rapid  Automated  Presumptive 
IBAPI  test.  An  automated  serologic  test 
to  detect  the  presence  of  Brucella 
antibodies  in  test-eligible  swine.  RAP 
test  results  are  interpreted  as  either 
positive  or  negative;  the  results  are 
interpreted  and  reported  by  a  scanning 
autoreader  that  measures  agglutination 
based  on  alterations  in  light 
transmission  th;..jgh  each  test  well. 
Swine  negative  to  the  RAP  test  are 
classified  as  brucellosis  negative;  swine 
positive  to  the  RAP  test  shall  be 
subjected  to  other  official  tests  to 
determine  their  brucellosis  disease 
classification. 
*         *         »         »        • 

Done  in  Washington.  DC.  this  13th  day  of 
lanuary  19<i7. 

Tern  L.  Medley. 

.■\dmmj.'^trator.  Animal  and  Plant  Health 
Inspertion  Senice 

iFR  Dfx.,  97-1224  Filed  1-16-97;  8:45  am] 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  304,  308,  310,  320,  327, 
381,416,  and  417 

[Docket  No.  9^-01  fr-11N] 

Sanitation  Standard  Operating 
Procedures  (Sanitation  SOP's)  and  E. 
coll  Testing  Requirements- 
Conference 

AGENCY:  Food  Safety  and  Inspection 

Senice,  USDA, 

ACTKX:  Final  rule;  notice  of  meeting. 

SUMMARY:  The  Food  Safety  and 
Inspection  Senice  (FSIS)  is  holding  a 
conference.  "Sanitation  Standard 
Operating  Procedures  (Sanitation  SOP's) 
and  E  coli  Testing  Requirements."  on 
Januarv-  23,  1997  The  purpose  of  the 
conference  is  to  review  and  discuss 
initial  operational  procedures  for  the 
Sanitation  SOP  and  E.  coli  testing 
requirements  that  are  effective  on 
lanuarv-  27.  1997. 

DATES:  The  conference  will  be  held  from 
1:00  p.m.  until  5:00  p.m.  on  )anuan  23, 
1997. 

ADDRESSES:  The  conference  will  be  held 
at  the  .Arlington  Hilton,  950  N.  Stafford 
Street.  Arlington  \'.^  22203.  (703)  528- 
6000 

FOR  FURTHER  INFORMATION  CONTACT:  To 

register  for  the  conference,  contact  Lisa 
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Parks  at  (202)  501-7138,  FAX  (202) 
501-7642,  or  E-mail  usdafsis/ 
s=confer@mh,s.attmail.(:om. 
SUPPLEMENTARY  INFORMATION:  On  July 
25.  1996,  FSIS  published  a  final  rule, 
"Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems'  (61  FR  38805),  This  rule 
introduced  sweeping  changes  to  the 
meat  and  poultr\'  inspection  system. 
The  first  stage  in  the  implementation  of 
the  rule  begins  on  Januar>-  27,  1997. 
when  slaughter  and  processing 
establishments  must  have  written 
sanitation  standard  operating 
procedures  to  prevent  direct  product 
contamination  and  ensure  food  safety, 
and  slaughter  establishments  must  begin 
testing  for  E.  coli  as  a  means  of  verifying 
process  control  for  preventing  fecal 
contamination 

To  provide  interested  parties  an 
opportunity  to  further  discuss  issues 
relating  to  the  implementation  of 
Sanitation  SOP's  and  £'  coli  testing 
requirements,  FSIS  will  meet  with  the 
public  from  1  p.m.  to  5  p.m.  on  January 
23. 1997 

Done  at  Washington,  DC.  on;  January  13. 

1M97 

Thomas  ].  Billy. 

Administrator 

IFR  Doc  (^'-1235  Filod  l-U-97;  1;56  pm] 
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DEPARTME^^■  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docicet  No.  96-CE-64-AD;  Amendment  39- 
9886;  AO  97-02-02] 

RIN2120-AA64 

AirworttiJness  Directives;  Fairchild 
Aircraft,  Inc.  SA26,  SA226.  and  SA227 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  dire<:tive  (AD)  that 
applies  to  Fairchild  Aircraft.  Inc. 
(Fairchild)  SA26.  SA226,  and  SA227 
series  airplanes.  This  action  requires 
applying  torque  to  the  control  column 
pitch  bearing  attaching  nuts,  inspecting 
for  any  -looseness  or  movement  of  the 
bearing  assembly,  and  inspecting  the 
elevator  control  rod  end  bearing 
retainer'dust  .seals  for  creasing.  If  either 
of  these  problems  are  evident,  this 
action  requires  replacing  these  parts,  as 
well  as  installing  a  new  bolt  and  washer 


to  the  elevator  control  rod  end  bearing 
assembly  at  the  waliting  beam 
connection.  Reports  of  Fairchild  SA227 
series  airplanes  losing  pitch  control  in- 
flight prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  pitch  control,  which  if 
not  corrected,  could  result  in  loss  of  the 
airplane. 

DATES:  Effective  February  6, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  6, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  6.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention;  Rules  Docket  96-CE-64-AD, 
Room  1558.  601  E.  12th  Street,  Kansas 
City.  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Fairchild 
Aircraft,  Inc.,  P.O.  Box  790490,  San 
Antonio.  Texas,  78279-0490;  telephone 
(210)  824-9421.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  96- 
CE-64-AD,  Room  1558,  601  E.  12th 
Street.  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Werner  Koch,  Aerospace  Engineer, 
FAA,  Fort  Worth  Airplane  Certification 
Office,  2601  Meacham  Boulevard,  Fort 
Worth.  Texas  76193-0150;  telephone 
(817)  222-5133;  facsimile  (817)  222- 
5960. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  This  Action 

The  FAA  has  recently  received  two 
incident  reports  on  Fairchild  SA227 
series  airplanes  in  which  the  airplane 
lost  some  pitch  control  because  of 
fatigue  failure  of  the  pitch  pivot  bearing 
shaft.  Further  investigation  revealed 
fatigue  and  wear  in  the  control  column 
pitch  pivot  bearings  resulting  from 
insufficient  torque  on  the  control 
column  roller  bearing  stud  attaching 
nuts.  While  inspecting  the  pivot  bearing 
on  four  other  Fairchild  airplanes,  it  was 
discovered  that  the  rod  end  bearing 
retainer  of  the  elevator  control  rod  at  the 
walking  beam  connection  was  deformed 
or  creased.  This  creasing  is  caused  by 
improper  installation  and  could  allow 
the  bearing  to  come  apart,  disconnecting 


the  joint,  and  possibly  resulting  in  loss 
of  pitch  control. 

Fairchild  has  issued  four  service 
bulletins  (SB)  numbered  26-27-30-046, 
226-27-060.  227-27-041, and  CC7-27- 
010,  dated  December  11,  1996,  which 
specify  applying  torque  to  the  control 
column  pitch  bearing  attaching  nut. 
inspecting  the  control  column  roller 
bearing  assembly  for  movement, 
replacing  the  bearing  and  attaching  nut 
if  necessary,  inspecting  the  elevator 
control  rod  end  bearing  retainer/dust 
covers  for  creasing,  replacing  the  rod 
end  assemblies,  if  necessary,  and 
installing  a  new  bolt  and  washer  to  the 
elevator  control  rod  end  bearing 
assembly  at  the  walking  beam 
connection. 

FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  ail  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  loss  of  pitch 
control,  which  if  not  corrected,  could 
result  in  loss  of  the  airplane. 

Explanation  of  the  Provisions  of  This 
AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  SA26, 
SA226,  and  SA227  series  airplanes  of 
the  same  type  design,  this  AD  requires: 

(1)  Applying  torque  to  the  control 
column  pitch  bearing  attaching  nut, 

(2)  Inspecting  for  movement  in  the 
control  column  roller  bearing  as.sembly, 

(3)  Replacing  the  b)earing  assembly 
and  attaching  nut.  if  applicable, 

(4)  Inspecting  the  elevator  control  rod 
end  bearing  retainer/dust  covers  for 
creasing, 

(5)  Replacing  the  elevator  control  rod 
end  assemblies,  if  applicable,  and 

(6)  Installing  a  new  bolt  and  adding  a 
washer  to  the  elevator  control  rod  end 
bearing  assembly  at  the  walking  beam 
connection. 

Related  Service  Information 

These  actions  are  to  be  done  in 
accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
in  Fairchild  SBs  26-27-30-046,  226- 
27-060,  227-27-041. and  CC7-27-010, 
Issued  December  11.  1996. 

Since  a  situation  exists  (possible  loss 
of  in-flight  pitch  control)  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


UMI 
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Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addres.sed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-64-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 


(44  FR  11034,  February  26.  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  bv  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-02-02     Fairchild  Airtxaft.  Inc.: 

Amendment  39-9886.  Docket  No.  96- 
CE-64-AD 

Applicabilitv:  Models  SA26,  S.A226. 
SA227-AC.  S.^227-AT.  SA227-BC.  SA227- 
TT.  and  SA227-(X/DC  (serial  numbers  CC/ 
DC784,  and  CX:/DC790  through  CX:/DC884), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .■\D  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD.  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  Required  within  the  next  75 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  loss  of  pitch  control,  which  if 
not  corrected,  could  result  in  loss  of  the 
airplane,  accomplish  the  following: 

(a)  Apply  torque  to  the  cont.-ol  column 
pitch  bearing  attaching  nuts  and  inspect  for 
movement  in  accordance  with  the 
ACCOMPLISHME.NT  INSTRUCTIONS 
section  of  Fairchild  Aircraft  (Fairchild) 
Service  Bulletin  (SB)  No.  26-27-30-046. 


226-27-060,  227-27-041,  or  CC7-27-010. 
dated  December  11.  1996.  whichever  is 
applicable 

(1)  If  there  is  no  movement,  then  no  further 
action  is  necessary 

(2)  If  there  is  movement,  pnor  to  further 
flight,  replace  the  pitch  control  column  roller 
bearing  and  attaching  nut  in  accordance  with 
Fairchild  SB  26-27-30-046.  226-27-060 
227-27-041.  or  CC7-27-010.  dated 
December  11,  1996.  whichever  is  applicable 

(b)  Inspect  the  elevator  control  rod  end 
bearing  retainer/dust  seals  for  evidence  of 
creasing  in  accordance  with  Fairchild  SB  26- 
27-30-046.  226-27-060.  227-27-041.  or 
CC7-27-010.  dated  December  11,  1996. 
whichever  is  applicable. 

(1 )  If  no  creasing  is  found,  then  rod  end 
assembly  replacement  is  not  necessary 

(21  If  creasing  is  found,  prior  to  further 
flight,  replace  the  elevator  control  rod  end 
assemblv  in  accordance  with  Fairchild  SB 
26-27-30-046.  226-27-060,  227-27-041 ,  or 
CC7-27-010,  dated  December  11.  1996, 
whichever  is  applicable 

(c)  Install  a  new  washer  (part  number  (P/ 
N)  A.N970— })  and  replace  the  bolt  (P/N 
NAS6604D31)  with  a  new  bolt  IP/N 
NA.S6604D34)  on  the  elevator  control  rod 
end  bearing  assembly  at  the  walking  beam 
connections  m  accordance  with  Fairchild  SB 
26-27-30-046.  226-27-060.  227-27-041 .  or 
CX:7-27-010,  dated  December  11.  1996. 
whichever  is  applir^ible. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .^D 
can  be  accomplished 

(e)  .^n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Fort  Worth 
.Airplane  Certification  Office,  2601  .Meacham 
Boulevard.  Fon  Woith  Texas  76193-0150 
The  request  shall  be  forwarded  through  an 
appmpriate  F,\A  Maintenance  Inspector, 
who  mav  add  comments  and  then  send  it  to 
the  Manager.  Fort  Worth  .Mrplane 
Certification  Office 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  ma\  be 
obtained  from  the  Fort  Worth  Airplane 
Certification  Office 

(f)  The  inspections  and  replacement 
required  by  this  .^D  shall  l>e  done  in 
accordance  with  FAIRCHILD  AIRCRAFT 
Service  Bulletin  No.  SB  26-27-30-046,  226- 
27-060.  227-27-041.  or  CC7-27-010.  Issued: 
December  11.  1996  This  incorporation  bv 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U  S  C. 
552(a)  and  1  CFR  part  51.  tkipies  may  be 
obtained  from  Fairchild  Aircraft.  Inc..  P.O. 
Box  790490.  San  .Antonio.  Texas  78279- 
0490.  telephone  (210)  824-9421.  Copies  may 
be  inspected  at  the  F.^A.  Central  Region. 
Office  of  the  Assistant  Chief  Qiunsel  Room 
1558,601  E.  12th  Street,  lonsas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Qpitol  Street.  NW..  suite 
700,  Washington  DC 

(g)  This  amendment  (39-9886)  becomes 
effective  on  Februarv  6,  1997. 
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Issued  in  Kansas  City,  Missouri,  on  January 
6,  1997. 
Henry  A.  Armstronf;. 

Acting  Manama.  "^  mil  1 1  Airplane  Directorate, 

Aircraft  Certification  Service. 

IFR  Dcx:,  97-814  Filed  1-16-97;  8:45  am) 

BILUNG  CODE  491fr-13-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Center  for  Drug 
Evaluation  and  Research 

AGENCY:  Food  and  Drutj  .Administration. 

HHS 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
.•\dministration  iFD.A)  is  amending  the 
reguialions  for  delegations  of  authority 
relating  to  func  tions  performed  by  the 
Center  for  Drug  Evaluation  and  Research 
ICDFR)  This  amendment  updates  the 
titles  of  CDFIR  delegates  and 
organizational  components  to  reflect  the 
organizational  restru<  taring.  This  action 
i>  intended  to  ensure  the  accuracy  and 
consistency  of  the  regulations. 
EFFECTIVE  DATE:  Ianuar\'  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rixie  L.  Si.ott.  CeiittT  fur  Drug 
Evaluation  and  Research  lHFD-54), 
Food  and  Drug  .Adriuiiistration, 
5600  Fishers  Lane.  RockviUe,  MD 
20857, 301-827-0494,  or 
Donna  G  Pago,  Division  of 

Management  Svstems  and  Policy 
(HPA-3401,  Food  and  Drug 
.Administration.  SfiOO  Fishers  Lane, 
RockviUe.  MD  20857.  301-827- 
481fi 

SUPPLEMENTARY  INFORMATION:  CDER 

rei.entlv  underwent  a  major 
organizational  restriu  taring.  The  Center 
level  structure  was  approved  by  the 
Commissioner  of  Food  and  Drugs  and 
published  in  the  Federal  Register  of 
Oc:tober  13.  1995  iftO  FR  5.3.17'))  Most  of 
the  authorities  delegated  to  the  center 
officials  are  amended  in  this  document 
to  reflect  new  titles  and  organization 
placement  under  the  restructuring. 

This  document  revises  the  delegations 
of  authority  contained  in  part  5  (21  CFR 
part  5)  relating  to  the  functions  assigned 
to  CDER. 

Further  redelegation  of  the  authorities 
delegated  is  not  authorized.  .Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officiallv 
designated  to  serve  in  such  position  in 


an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjetts  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies),  Imports.  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows; 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552.  App.  2;  7 
U.S.C.  138a.  2271;  15  U.S.C.  638.  1261-1282. 
3701-371  la;  sees.  2-12  of  the  Fair  Packaging 
and  LabeUng  Act  (15  U.S.C  1451-1461);  21 
U.S.C.  41-50,  61-63.  141-149,  467f,  679(b), 
801-886,  1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321-394);  35  U.S.Q  156;  sees.  301, 
302.  303,  307,  310,  311.  351.  352.  361.  362. 
1701-1706,  2101  of  the  Pubhc  Health  Servict; 
Act  (42  U.S.C.  241,  242,  242a,  2421,  242n, 
243.  262,  263.  264,  265,  300u-300u-5, 
300aa-l);  42  U.S.C.  1395v.  3246b.  4332. 
4831(a),  10007-10008;  E.b.  11490.  11921. 
and  12591. 

2.  Section  5.22  is  amended  by  revising 
paragraphs  (a)(l3)(i)  through  (a)(13)(v) 
and  by  adding  new  paragraphs 
(a)(13)(vi)  through  (a}(13)(viii)  to  read  as 
follows: 

§  5.22    Certification  ot  true  copies  and  use 
o(  Department  seal 

(a)*     *     ' 

(13)(i)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Cent^-r  for  Drug 
Evaluation  and  Research  (CDER). 

(ii)  The  Director  and  Deputy  Director. 
Office  of  Management.  CDER. 

(iii)  The  Director  and  Deputy  Director. 
Office  of  Compliance,  CDER 

(iv)  The  Directors  of  the  Offices  of 
Drug  Evaluation  I,  II.  III.  IV.  and  V.  and 
the  Director  and  Deputy  Director  of  the 
Office  of  Epidemiology  and 
Biostatistics,  Office  of  Review 
Management,  CDER. 

(v)  The  Directors  and  Deputy 
Directors  of  the  Offices  of  Testing  and 
Research,  Generic  Drugs,  New  Drug 
Chemistry,  and  Clinical  Pharmacology 
and  Biopharmaceutics,  Office  of 
Pharmaceutical  Science,  CDER. 

(vi)  The  Chief  Freedom  of 
Information  Staff.  Office  of  Training  and 
Communications.  CDER. 

(vii)  The  Directors  of  the  Divisions  of 
Labeling  and  Nonprescription  Drug 
Compliance,  Pres<.ription  Drug 
Compliance  and  Surveillance,  and 


Manufacturing  and  Product  Quality, 
Office  of  Compliance.  CDER. 

(viii)  The  Director  and  Deputy 
Dir€;ctor.  Division  of  Bioequivalence, 
Office  of  Crcneric  Drugs,  Office  of 
Pharmaceutical  Science,  CDER. 
*■***♦ 

3.  Section  5.23  is  amended  by  revising 
paragraph  fb)  to  read  as  follows: 

§  5.23    Disclosure  of  official  records. 

***** 

fb)  The  Chief.  Product  Information 
Management  Branch.  Division  of 
Database  Management,  Office  of 
Management.  Center  for  Drug 
Evaluation  and  Research  (CDER).  is 
authorized  to  sign  affidavits  regarding 
the  presence  or  absence  of  records  of 
Registration  o!  Drug  Establishments. 

•  •  ♦  *  « 

4.  Section  5.25  is  amended  by  revising 
paragraph  (a)(6)  to  read  as  follows; 

§  5.25  Research,  investigation,  and  testing 
programs  and  health  information  and  health 
promotion  programs. 

(a)  •     *     * 

(6)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  tor  Drug 
Evaluation  and  Research  (CDER). 

♦  •         *         ♦         « 

5.  Section  5.26  is  amended  by  revising 
paragraph  (g)  to  read  a*;  follov\-s: 

§  5.26    Service  fellowships. 

♦  »         ♦         «         * 

(g)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputv  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Re.search  (CDER).  and 
the  Director  and  Deputy  Director,  Office 
of  Management,  CDER. 

♦  «         «         *         * 

6.  Section  5.30  is  amended  by  revising 
paragraphs  {a)(2)  and  (c)(3)  to  read  as 
follows: 

§5.30    Hearings. 

(a)*     *     * 

(2)  The  Director.  Deputy  Center 
Director  for  Review  Management,  and 
Deputv  Center  Director  for 
Pharmaceutical  Scient:e.  Center  for  Drug 
Evaluation  and  Research  (CDER):  the 
Directors  of  the  Offices  of  Drug 
Evaluation  I  II,  III,  IV,  and  V,  Office  of 
Review  Management,  CDER;  and  the 
Director  and  Deputy  Director.  Office  of 
Compliance,  CDER, 
***** 

(c)  *     *     * 

(3)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  CDER;  the 
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Directors  of  the  Offices  of  Drug 
Evaluation  I,  II,  III,  IV,  and  V,  Office  of 
Review  Management,  CDER;  and  the 
Director  and  Deputy  Director.  Office  of 
Compliance,  CDER. 
***** 

7.  Section  5.31  is  amended  hy  revising 
paragraphs  (a)(2)(i)  through  (a)(2)(iii). 
tbUl)  through  (bl(3),  (r.)(l).  (d){l).  (d)(2), 
(e)(4),  the  introductory  text  oi  paragraph 
(0(2),  (f)(3).  and  (f)(5)(ii);  bv  removing 
paragraph  (a)(2)(iv):  and  by  adding  new 
paragraph  (d)(3)  to  read  as  follows: 

§  5.31    Petitions  under  part  1 0. 

(a)*     *     * 

(2)(i)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(ii)  The  Directois  of  the  Offices  of 
Drug  Evaluation  I,  II.  III.  IV.  and  V. 
Office  of  Re\  iew  Management.  CDER. 

(iii)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  the  Offices 
of  Drug  Evaluation  I,  II,  III,  IV.  and  V. 
Office  of  Review  Management,  CDER, 

(b)*     *     * 

(1)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  CDER, 

(2)  The  Director  Office  of  Drug 
Evaluation  V,  Office  of  Review 
Management,  CDER. 

(3)  The  Director  and  Deputy  Director, 
Division  of  Over-the-Countei  Drug 
Products,  Office  of  Drug  Evaluation  V, 
Office  of  Review  Management,  CDER. 

(c)  *     *     * 

(1)  The  Director  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science.  CDER. 
•         •         »         *         * 

Id)*    *    * 

(1)  The  Director.  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  CDER. 

(2)  The  Director,  Office  of  Drug 
Evaluation  V.  Office  of  Review 
Management,  CDER. 

(3)  The  Director  and  Deputy  Director. 
Division  of  Over-the-Counter  Drug 
Products,  Office  of  Drug  Evaluation  V, 
Office  of  Review  Management.  CDER. 

(e)*     *     ' 

(4)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  CDER.  are 
authorized  to  issue  180-day  tentative 
responses  to  citizen  petitions  on  drug 
product  matters  under  §  10.30(e)(2)(iii) 
of  this  chapter  that  relate  to  the  assigned 
functions  of  that  Center. 


(f,  *     *     . 

(2)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  CDER,  are 
authorized  to  grant  or  deny  citizen 
petitions  submitted  under «;  10.30  of  this 
chapter  on  drug  product  matters  in 
program  areas  where  they  have  been 
delegated  final  approval  authority  in  the 
following  sections  of  this  part; 

*  <r  *  *  • 

(3)  The  Director  and  D'.'puty  Director, 
Division  of  Bioequivalence,  Office  of 
Generic  Drugs,  Office  of  Pharmaceutical 
Science,  CDER,  except  for  those  drug 
products  listed  in  ?:?  314.440(1))  of  this 
chapter,  are  authorized  to  issue 
responses  to  citizen  petitions  submitted 
under  ^  10,30  of  this  chapter  .seeking  a 
determ.ination  of  the  suitabih'v  of  an 
abbreviated  new  drug  application  for  a 
drug  product. 

•  «         *         *         * 

(5J*      *      • 

(ii)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science.  CDER. 

*  «  •  «  * 

8.  Section  5.33  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  5.33    Premarkel  approval  of  a  product 
that  is  or  contains  a  biologic,  a  device,  or 
a  drug. 

•  «         •         ♦         • 

(c)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER):  and 
the  Directors  of  the  Offices  of  Drug 
Evaluation  I.  II,  III,  IV,  and  V,  Office  of 
Review  Management,  CDER. 

9.  Section  5.37  is  amended  by  revising 
paragraphs  (a)(5)(i)  and  (a)(5)(ii)  and  by 
adding  new  paragraphs  laKSKiii)  and 
(a)(5)(ivl  to  read  as  follows, 

§  5.37    Issuance  of  reports  ol  minor 
violations. 

(a)'     •     * 

(5)(i)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(ii)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDER. 

(iii)  The  Associate  Director  for 
Medical  Policy,  CDER. 

(iv)  The  Director,  Division  of  Drug 
Marketing,  .Advertising,  and 
Communications.  Office  of  Drug 
Evaluation  I.  Office  of  Review- 
Management,  CDER, 


10.  Section  5,38  is  amended  by 
revising  paragraphs  la)(ll  through  (a)(fi) 
to  read  as  follows: 

§  5.38    Issuance  of  written  notices 
concerning  patent  information,  current 
good  manufacturing  practices  and  false  or 
misleading  labeling  of  new  drugs,  new 
animal  drugs,  and  feeds  bearing  or 
containing  new  animal  drugs, 

(a)*     *     * 

(1)  The  Director.  Deputy  Center 
Director  for  Revie\^  Management,  and 
Deputy  Center  Dire(ior  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(2)  The  Director  and  Deputy  Director. 
Office  of  Compliance.  CDER. 

(3)  The  Director  and  Deputy  Director, 
Division  of  Labeling  and 
N'onprescnption  Drug  Compliance, 
Office  of  Compliance,  CDER 

(4)  The  Director  and  Deputy  Director. 
Division  of  Manufacturing  and  Product 
Quality.  Office  of  Compliance.  CDER. 

(5)  The  Director  and  Deputy  Director, 
Division  of  Prescription  Drug 
Compliance  and  Surveillance.  Office  of 
Compliance,  CDKR 

(6)  The  Director  and  Deputy  Director, 
Division  of  Scientific  Investigations, 
Office  of  Compliance,  CDER. 

*  *        »         •         * 

11,  Section  5.44  is  amended  by 
revising  paragraphs  (a)(l){iii)  and 
(b)(l)(iii)  to  read  as  follows 

§  5.44    Export  of  unapproved  drugs. 

la>  *      *      * 

(1)  *      •      • 

(iii)  The  Director.  Deputy  Center 
Director  for  Reviev\  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  S(  lence.  Center  for  Drug 
Evaluation  and  Research  (CDER), 

•  *         *         *        • 

(b)*     •     * 
(D*     *     * 

(iii)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  Tor 
Pharmaceutical  Science,  CDER. 


12.  Section  5,45  is  amended  hy 
revising  paragraph  (0(2)  to  read  as 
follows: 

§5.45    Imports  and  exports. 
•         •         •  •         • 

(0*    •    * 

(2)  The  Director  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science.  Center  for  Drug 
Evaluation  and  Resean:h  (CDER)  and  the 
Director  and  Deputy  Director.  Office  of 
Compliance,  CDER 

13.  Section  .t.54  is  amended  by 
revising  paragraph  (c|  to  read  as  follows: 
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present  unreaaonabte  risk  of  sut>stantiai 

harm. 

•         •        »        •        « 

(c)  The  Director.  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER):  and 
the  Director  and  Deputy  Director.  Office 
of  Compliance.  CDER. 

14.  Section  5.55  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  5.55    Orders  to  repair  or  replace,  or  make 
refunds  for,  medical  devices. 
»         •         •         ♦         . 

(c)  The  Director.  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science.  Center  for  Drug 
Evaluation  and  Research  (CDER);  and 
the  Director  and  Deputy  Director.  Office 
of  Compliance.  CDER. 

15.  Section  5.56  is  amended  by 
revising  paragraph  (c)  to  read  as  follows; 

§  5.56    Recall  authority. 

•  «         •         »         • 

(c)  The  Director.  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER);  and 
the  Director  and  Deputy  Director,  Office 
of  Compliance,  CDER. 

•  •         •         •         « 

16.  Section  5.57  is  amended  by 
revising  paragraph  (dj  to  read  as 
follows: 

§  5.57    Temporary  suspension  of  a  medical 
device  application. 

•  •         •         •         . 

(d)  The  Director.  Deputy  Center 
Director  for  Review  .Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER);  the 
Directors  of  the  Offices  of  Drug 
Evaluation  I,  II,  III.  IV,  and  V,  Office  of 
Review  Management,  CDER;  the 
Director  and  Deputy  Director.  Office  of 
Generic  Drugs,  Office  of  Pharmaceutical 
Science,  CDER;  and  the  Director  and 
Deputy  Director,  Office  of  Compliance, 
CDER. 


17.  Section  5.58  is  amended  bv 
revising  paragraphs  (c)(l)(i)  through 
(c)(l)(iii)  and  by  removing  paragraph 
(c)(l)(iv)  to  read  as  follows: 

$  5.58    Orphan  products. 
•         •         •         *         , 

(c)  •     •     • 
(!)•     •     * 

(i)  The  Director.  Deputy  Center 
Director  for  Review  Management,  and 


Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(ii)  The  Directors  of  the  Offices  of 
Drug  Evaluation  I,  II,  III.  IV.  and  V. 
Office  of  Review  Management,  CDER. 

(iii)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  the  Offices 
of  Drug  Evaluation  I.  II.  III.  IV,  and  V, 
Office  of  Review  Management.  CDER. 
»        •        •        *        « 

18.  Section  5.60  is  amended  by 
removing  paragraphs  (a)(10)  and' (b)(9), 
by  redesignating  paragra  )hs  (a)(ll) 
through  (a)(13)  as  paragraphs  (a)(10) 
through  (a)(12).  and  (b)(10)  through 
(b)(12)  as  paragraphs  (b)(9)  through 
fb)(ll).  by  revising  paragraphs  (a)(7) 
through  (a)(9).  and  paragraphs  (b)(6) 
through  (b)(8)  to  read  as  follows: 

§  5.60    Required  and  discretionary 
postmarket  surveillance. 

(a)  *     •     * 

(7)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Direcior  for 
Pharmaceutical  Science.  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(8)  The  Directors  of  the  Offices  of 
Drug  Evaluation  I.  II,  III,  IV,  and  V, 
Office  of  Review  Management,  CDER. 

(9)  The  Director  and  Deputy  Director. 
Office  of  Compliance,  CDER. 
***** 

(b)*     •     • 

(6)  The  Director.  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science.  CDER, 

(7)  The  Directors  of  the  Offices  of 
Drug  Evaluation  I,  II.  III.  IV,  and  V, 
Office  of  Review  Management,  CDER. 

(8)  The  Director  and  Deputy  Director, 
Office  of  CompUance,  CDER 
•         »         »         *         . 

19.  Section  5.70  is  revised  to  read  as 
follows: 

§  5.70    Issuance  of  notice  implementing  the 
provisions  of  the  Drug  Amendnrwnts  of 
1962. 


The  Director.  Deputy  Center  Director 
for  Review  Management,  and  Deputy 
Director.  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER),  are 
authorized  to  issue  notices  and 
amendments  thereto  implementing 
section  107(c)(3)  of  the  Drug 
Amendments  of  1962  (Pub.  L.  87-781) 
by  announcing  new  or  revised  efficacy 
findings  on  human  drugs  that  are  or 
were  subject  to  the  provisions  of 
sections  505  and  507  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act. 

20.  Section  5.71  is  amended  by 
revising  paragraphs  (a)(2).  (b)(1).' (b)(2J. 
(c)(1).  and  (c)(2)  to  read  as  follows: 


§  5.71    Termination  of  exemptions  for  new 
drugs  for  investigational  use  In  human 
beings  and  In  animals. 

(a)*     *     • 

(2)  The  Director.  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science.  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(b)  *     *     * 

(1)  The  Directors  of  the  Offices  of 
Drug  Evaluation  I.  II.  III.  IV,  and  V. 
Office  of  Review  Management.  CDER. 

(2)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  the  Offices 
of  Drug  Evaluation  I.  II,  III,  IV,  and  V, 
Office  of  Review  Management.  CDER. 

*  *        »        «        « 

(c)  *     *     * 

(1)  The  Directors  of  the  Offices  of 
Drug  Evaluation  I,  II.  Ill,  IV,  and  V, 
Office  of  Review  Management,  CDER. 

(2)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  the  Offices 
of  Drug  Evaluation  I.  II,  III.  IV,  and  V, 
Office  of  Review  Management.  CDER. 

•  ♦        *        «        « 

21.  Section  5.72  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  5.72    Authority  to  approve  and  to 
withdraw  approval  of  a  charge  for 
investigational  new  drugs. 

•  *        •        *         ♦ 

(a)  The  Director.  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science.  Center  for  Drug 
Evaluation  and  Research  (CDER). 

*  *         •         •         « 

22.  Section  5.73  is  amended  by 
revising  paragraphs  (a)  through  fd)  and 
by  adding  new  paragraphs  (e)  and  (f)  to 
read  as  follows: 

§  5.73    Certification  of  insulin. 


(a)  The  Director.  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science.  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(b)  The  Director.  Office  of  Drug 
Evaluation  II.  Office  of  Review 
Management.  CDER. 

(c)  The  Director  and  Deputy  Director. 
Division  of  Metabolism  and  Endocrine 
Drug  Products,  Office  of  Drug 
Evaluation  II,  Office  of  Review 
Management,  CDER. 

(d)  The  Director  and  Deputy  Director, 
Office  of  Compliance.  CDER. 

(e)  The  Director  and  Deputy  Director. 
Division  of  Prescription  Drug 
Compliance  and  Surveillance.  Office  of 
Compliance.  CDER. 

(f)  The  Team  Leader  and  Assistant, 
Post-Marketing  Surveillance  Team. 
Division  of  Prescription  Drug 
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Compliance  and  Surveillance,  Office  of 
Compliance,  CDER. 

23.  Section  5.74  is  amended  by 
revising  paragraphs  (a)  and  (b)  and  by 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

§  5.74  Issuance,  amendment,  or  repeal  of 
regulations  pertaining  to  drugs  containing 
insulin. 

***** 

(a)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science.  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(b)  The  Directoi,  Office  of  Drug 
Evaluation  II,  Office  of  Review 
Management,  CDER. 

(c)  The  Director  and  Deputy  Director. 
Division  of  Metabolism  and  Endocrine 
Drug  Products,  Office  of  Drug 
Evaluation  II,  Office  of  Review 
Management.  CDER. 

(d)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDER. 

24.  Section  5.75  is  amended  by 
revising  paragraphs  (a)  through  (c)  to 
read  as  follows; 

§  5.75    Designation  of  official  master  and 
working  standards  for  antibiotic  drugs. 

***** 

(a)  The  Director.  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(b)  The  Director  and  Deputy  Director, 
Office  of  Testing  and  Research,  Office  of 
Pharmaceutical  Science,  CDER. 

(c)  The  Director  and  Deputy  Director, 
Division  of  Research  and  Testing,  Office 
of  Testing  and  Research.  Office  of 
Pharmaceutical  Science,  CDER. 

25.  Section  5.76  is  amended  by 
revising  paragraphs  (a)  through  (d)  to 
read  as  follows: 

§  5.76    Certification  of  antibiotic  drugs. 

***** 

(a)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(b)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDER. 

(c)  The  Director  and  Deputy  Director, 
Division  of  Prescription  Drug 
Compliance  and  Surveillance,  Office  of 
Compliance,  CDER. 

(d)  The  Team  Leader  and  Assistant, 
Post-Marketing  Surveillance  Team, 
Division  of  Prescription  Drug 
Compliance  and  Surveillance,  Office  of 
Compliance,  CDER. 

26.  Section  5.78  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  and 


adding  new  paragraphs  (a)(3)  through 
(a)(7)  to  read  as  follows: 

§  5.78    Issuance,  amendment,  or  repeal  of 
regulations  pertaining  to  antibiotic  drugs. 

(a)  *     •     * 

(1)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER) 

(2)  The  Director,  Office  of  Drug 
Evaluation  I,  Office  of  Review 
Management.  CDER. 

(3)  The  Director,  Office  of  Dnig 
Evaluation  IV,  Office  of  Review 
Management,  CDER. 

(4)  The  Director  and  Deputy  Director, 
Division  of  Oncologic  Drug  Products, 
Office  of  Drug  Evaluation  I.  Office  of 
•Review  Management,  CDER. 

(5)  The  Director  and  Deputy  Director. 
Division  of  Anti-lnfective  Drug 
Products,  Office  of  Drug  Evaluation  IV, 
Office  of  Review  Management,  CDER. 

(6)  The  Director  and  Deputy  Director. 
Division  of  Anti-Viral  Drug  Products, 
Office  of  Drug  Evaluation  IV,  Office  of 
Review  Management,  CDER. 

(7)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDER. 
***** 

27.  Section  5.80  is  amended  by 
revising  paragraphs  (a)(l)(i),  (a)(l)(ii), 
(b),  (c)(l)(i)  and  (c)(l)(ii),  (d)(1)  through 
(d)(3).  the  first  sentence  in  paragraph 
(e),  and  paragraph  (f)  and  by  removing 
paragraphs  (a)(l)(iii),  (c)(l)((iii).  and 
(c)(l)(iv)  to  read  as  follows. 

§  5.80    Approval  of  new  drug  applications 
and  their  supplements. 

(a)(1)  *     *     • 

(i)  The  Director.  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science.  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(ii)  The  Directors  of  the  Offices  of 
Drug  Evaluation  I,  II,  III,  IV,  and  V, 
Office  of  Review  Management,  CDER, 
for  drugs  under  their  jurisdiction. 
***** 

(b)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  the  Offices 
of  Drug  Evaluation  1.  II,  III,  IV,  and  V, 
Office  of  Review  Management,  CDER, 
for  drugs  under  their  jurisdiction,  are 
authorized  to  perform  all  functions  of 
the  Commissioner  of  Food  and  Drugs 
with  regard  to  approval  of  supplemental 
applications  to  approved  new  drug 
applications  for  drugs  for  human  use 
that  have  been  submitted  under  §  314.70 
of  this  chapter  and  of  new  drug 
applications  for  drug  products  other 
than  those  that  contain  new  molecular 
entities  (new  chemical  entities).  The 
applications  to  which  this  authorization 


applies  may,  in  appropriate 
circumstances,  continue  to  be  acted 
upon  by  the  officials  so  authorized  in 
<^  5.10(a)  and  paragraph  (a)  of  this 
section. 

(c)  •     *     * 
(11*     *     * 

(i)  The  Director  and  Deputv  Director. 
Office  of  Generic  Drugs  (OGD).  Office  of 
Pharmaceutical  Science,  CDER,  except 
that  the  Director  and  Deputy  Director. 
OGD  are  not  authorized  to  approve  new 
drug  applications  with  a  5S 
classification  if  clinical  studies  are 
needed. 

(ii)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  Offices  of 
Drug  Evaluation  I.  II.  III.  IV,  and  V. 
Office  of  Review  Management.  CDER. 

(d)  *     *     * 

(1)  The  Director  and  Deputy  Director, 
Division  of  Chemistry  I,  Office  of 
Generic  Dnigs,  Office  of  Pharmaceutical 
Science.  CDER. 

(2)  The  Director  and  Deputv  Director, 
Division  of  Chemistr\  II.  Office  of 
Generic  Drugs.  Office  of  Pharmaceutical 
Science.  CDER. 

.  (3)  Associate  Director  for  Chemistry, 
Office  of  Pharmaceutical  Science.  CDER. 

(e)  The  Director.  Dixision  of  Labeling 
and  Program  Support.  Office  of  Generic 
Dnigs.  Office  of  Pharmaceutical  Science. 
CDER.  are  authorized  to  perform  all  the 
functions  of  the  Commissioner  of  Food 
and  Drugs  with  respect  to  approval  of 
supplemental  applications  to 
abbreviated  new  drug  applications.  5S 
applications,  or  505(h)(2)  applications 
tor  drugs  for  human  use  that  are 
described  in  §  314.70(b)(3)  and  (c)(2)(i) 
through  lc)(2)(iv)  of  this  chapter.  *  *  * 

(f)  The  super\isor\'  and  team  leader 
chemists  in  the  Divisions  of  New  Dmg 
Chemistry  I.  II.  and  III.  Office  of  New 
Drug  Chemistry.  Office  of 
Pharmaceutical  Science.  CDER  are 
authorized  to  perform  all  functions  of 
the  Commissioner  of  Food  and  Drugs 
with  respect  to  approval  of 
supplemental  applications  to  new  drug 
applications  for  drugs  for  human  use 
that  are  described  in  §  314.70rb)(l). 
(b)(2)(ii)  through  (b)(2){(x),  (c)(1),  and 
(c)(3)  of  this  chapter.  .Authority  to 
approve  supplements  that  require  in 
vivo  bioavailability  information  or  that 
require  a  change  in  the  labeling  of  the 
drug,  except  changes  that  reflect  only 
the  use  of  a  different  facility  or 
establishment,  are  not  included  in  this 
paragraph.  The  supplemental 
applications  to  which  this  authorization 
applies  may  continue  to  be  acted  upon 
by  the  officials  so  authorized  in  §  5.10(a) 
and  paragraphs  (ai  and  (b)  of  this 
section. 

28  Section  5.82  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 
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f  5.82    Issuance  of  notices  rstating  to 
proposals  to  refuse  approval  or  to  wlttidraw 
approval  of  new  drug  applications  and  their 
supptaments. 

(a)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER),  are 
authorized  to  issue  notices  of  an 
opportunity  for  a  hearing  on  proposals 
to  refuse  approval  or  to  withdraw 
approval  of  new  drug  applications  and 
abbreviated  new  drug  applications  and 
supplements  thereto  on  drugs  for 
human  use,  except  for  those  drugs  listed 
in  §  314.440(b)  of  this  chapter,  that  have 
been  submitted  under  section  505  of  the 
Federal  Food.  Drug,  and  Cosmetic  .^ct 
and  subpart  B  of  part  314  of  this  chapter 
and  to  issue  notices  refusing  approval  or 
withdrawing  approval  when 
opportunity  for  hearing  has  been 
waived. 


29.  Section  5.93  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

S  5.93    Submission  of  and  effective 
approval  dates  for  abbreviated  new  drug 
applications  and  certain  new  drug 
applications. 

*  *         *         »        • 

(a)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science.  Center  for  Drug 
Evaluation  and  Research  (CDER) 

(b)  The  Director  and  Deputy  Director, 
Division  of  Bioequivalence.  Office  of 
Generic  Drugs,  Office  of  Pharmaceutical 
Science.  CDER. 

30.  Section  5.94  is  amended  bv 
revising  paragraphs  (b)(1)  through  (b)(3) 
and  by  removing  paragraph  (b)(4)  to 
read  as  follows. 

f  5.M    Extensions  or  stays  of  effective 
dates  for  compliance  with  certain  labeling 
requirements  for  human  prescription  drugs. 

•  •         •         •         • 

(b)  *     *     • 

(1)  The  Director,  Deputy  Center 
Director  for  Review  Management,  and 
Deputy  Center  Director  for 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(2)  The  Directors  of  the  Offices  of 
Drug  Evaluation  I,  II,  III,  IV.  and  V. 
Office  of  Review  Management.  CDER. 

(3)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  the  Offices 
of  Drug  Evaluation  I,  II.  III.  IV.  and  V, 
Office  of  Review  Management,  CDER 


Dated:  December  16.  1996. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29CFR  Part  1952 

Alasita,  Indiana,  Iowa,  Kentucky, 
Minnesota.  South  Carolina,  Utah, 
Virgin  Islands  and  Wyoming  State 
Plans:  Approval  of  Plan  Supplements; 
Changes  in  Level  of  Federal 
Enforcement 

AGENCY:  Occupational  Safetv  and  Health 
Administration  (OSHA).  U.S. 
Department  of  Labor. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
OSHA's  regulations  to  reflect  the 
Assistant  Secretary's  decision  approving 
amendments  to  nine  (9)  State  plans  to 
exclude  coverage  of  the  field  sanitation 
standard  and  the  temporary  labor  camp 
standard  as  it  applies  in  agriculture 
(with  the  exception  of  temporary  labor 
camps  for  employees  engaged  in  egg, 
poultry  or  red  meat  production,  or  the 
post-harvest  processing  of  agricultural 
or  horticultural  commodities)  from  their 
State  Plans.  The  States  of  Alaska. 
Indiana.  Iowa.  Kentucky.  Minnesota, 
South  Carolina.  Utah,  Virgin  Islands, 
and  Wyoming  have  elected  to  follow  the 
jurisdictional  transfer  of  authority  as 
effected  by  Secretary  of  Labor's  Orders 
5-96  and  6-96.  published  in  the  Federal 
Register  on  lanuary  2,  1997.  between 
the  Employment  Standards 
Administration  (ESA)  and  OSHA  with 
regard  to  these  two  OSHA  standards. 
OSHA  is  hereby  amending  pertinent 
sections  of  its  regulations  on  approved 
State  plans  to  reflect  this 
relinquishment  of  State  jurisdic-tion  and 
transfer  of  OSHA  enforcement  authority 
to  ESA  in  these  nine  (9)  States  and  to 
notify  affected  employers  and 
employees  of  this  action.  In  fourteen 
(14)  other  States  operating  OSHA- 
approved  State  plans,  enforcement  of 
the  field  sanitation  and  temporary  labor 
camp  standards  in  agriculture  will  not 
transfer  to  ESA  and  will  continue  as  a 
State  responsibility.  (These  States  are: 
Arizona.  California.  Hawaii.  Maryland. 
Michigan,  Nevada.  New  Mexico.  North 
Carolina.  Oregon.  Puerto  Rico. 
Tennessee.  Vermont.  Virginia  and 
Washington)  In  all  other  States  under 


Federal  OSHA  jurisdiction.  ESA  will 
now  exercise  responsibility  for 
enforcement  in  agriculture  of  the  OSHA 
field  sanitation  and  temporary  labor 
camp  standards,  except  as  noted. 
EFFECTIVE  DATE:  February  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N3637,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
(202) 219-ai48. 

SUPPLEMENTARY  INFORMATION: 

A.  Introduction 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970,  29  U.S.C.  667,' 
provides  that  States  which  wish  to 
assume  responsibility  for  developing 
and  enforcing  their  own  occupational 
safety  and  health  standards  may  do  so 
by  submitting  and  obtaining  Federal 
approval  of  a  State  plan.  State  plan 
approval  occurs  in  stages  which  include 
initial  approval  under  section  18(b}  of 
the  Act  and.  ultimately,  final  approval 
under  section  18(e).  Pursuant  to  section 
18(e)  OSHA  previously  announced  in 
the  Federal  Register  final  state  plan 
approval  and  relinquishment  of 
concurrent  Federal  jurisdiction  for  each 
of  the  following  nine  States:  Alaska, 
Indiana.  Iowa,  Kentucky,  Minnesota, 
South  Carolina,  Utah,  Virgin  Islands, 
and  Wyoming.  Through  amendments  to 
their  State  plans,  these  nine  States  have 
excluded  coverage  of  the  field  sanitation 
(29  CFR  1928.110)  and  temporary  labor 
camp  (29  CFR  1910,142)  standards  in 
agriculture  (with  the  exception  of 
temporary  labor  camps  for  employees 
engaged  in  egg,  poultry  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities)  from  their 
State  plans.  As  provided  in  Secretary  of 
Labor's  Orders  5-96  and  6-96,  effective 
February  3,  1997,  (62  FR  107-113, 
January  2,  1997)  this  authority  has  been 
subsequently  transferred  from  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  to  the 
Employment  Standards  Administration 
(ESA).  Therefore,  the  apphcable 
subparts  of  29  CFR  Part  1952  are  being 
revised  to  effect  this  change  in  coverage 
and  enforcement  jurisdiction. 

B.  Background 

Following  a  one  year  pilot  project  and 
pursuant  to  Secretary's  Orders  5-96  and 
6-96  (62  FR  107-113),  an  exchange  of 
specific  authorities  and  responsibilities 
has  been  effected  between  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health  and  Assistant  Secretary  for 
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Employment  Standards,  as  of  February 
3,  1997,  This  is  the  result  of  a 
determination  that  the  respective 
agencies'  program  expertise  would  be 
better  utilized,  and,  therefore,  that  the 
Department  of  Labor's  resources  would 
be  more  effectively  and  efficiently 
utilized,  by  a  permanent  transfer  of 
particular  enforcement  activities 
between  the  Assistant  Secretaries  for 
OSHA  and  ESA.  Secretary's  Order  5-96 
delegates  to  the  Assistant  Secretary  for 
ESA  the  Secretary's  authority  under 
sections  8,  9,  and  10  of  the  Occupational 
Safety  and  Health  Act  to  conduct 
inspections  and  investigations,  issue 
administrative  subpoenas,  issue 
citations,  assess  and  collect  penalties, 
and  enforce  any  other  remedies 
available  under  the  statute,  and  to 
develop  and  issue  compliance 
interpretations  under  the  statute,  with 
regard  to  the  OSHA  standards  on: 

(1)  Field  sanitation.  29  CFR  1928.110: 
and 

(2)  Temporary'  labor  camps,  29  CFR 
1910.142.  with  respect  to  any 
agricultural  establishment  where 
employees  are  engaged  in  "agricultural 
employment"  within  the  meaning  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act,  29  U.S,C. 
1802(3),  regardless  of  the  number  of 
employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that  the 
Assistant  Secretary  for  OSHA  retains 
enforcement  responsibility  over 
temporary  labor  camps  for  employees 
engaged  in  egg,  poultry,  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities. 

The  authority  of  the  Assistant 
Secretary  for  ESA  under  the  OSH  Act 
with  regard  to  the  standards  on  field 
sanitation  and  temporary  labor  camps 
does  not  include  any  other  agency 
authorities  or  responsibilities,  such  as 
rulemaking  authority.  Such  authorities 
under  the  statute  are  retained  by  the 
Assistant  Secretary'  for  OSHA. 

Similarly,  the  Secretary's  Order  6-96 
delegates  to  the  Assistant  Secretary  for 
OSHA  the  authority  for  investigating 
and  resolving  allegations  of 
discriminatory  actions  taken  by 
employers  against  employees  in 
violation  of  the  requirements  of  the 
following  environmental  and  public 
health  statutes  (so  called 
"whistleblower"  protection):  the  Safe 
Drinking  Water  Act,  the  Energy' 
Reorganization  Act  of  1974,  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980.  the  Federal  Water  Pollution 


Control  Act,  the  Toxic  Substances 
Control  Act,  the  Solid  Waste  Disposal 
Act,  and  the  Clean  Air  Act)  which  had 
been  previously  delegated  to  the 
Assistant  Secretary  for  Employment 
Standards. 

State  Plan  States 

Because  OSHA  standards  under 
section  6  of  the  Act  are  in  effect  with 
regard  to  the  issues  of  field  sanitation 
and  temporary  labor  camp  safety  and 
health,  the  principles  of  preemption 
under  section  18  of  the  Act  continue  to 
apply  and  are  unaffected  by  the  transfer 
of  responsibility  for  enforcement  of 
these  standards  from  OSHA  to  ESA. 
States  may  adopt  and  enforce 
requirements  relating  to  these 
occupational  issues  only  through  the 
vehicle  of  an  OSHA-approved  State 
plan. 

The  23  States  who  had  assumed 
responsibility  for  field  sanitation  and 
temporary  labor  camp  enforcement  in 
the  private  sector  under  their  OSHA- 
approved  State  plans  were  given  two 
options  with  regard  to  this  Federal 
transfer  of  responsibility;  (1)  They  could 
follow  OSHA's  example  by  excluding 
field  sanitation  and  certain  temporary 
labor  camp  enforcement  in  agriculture 
from  coverage  under  their  State  plan. 
OSHA  would  then  modify  the  "Final 
Approval  Determination."  "Level  of 
Federal  Enforcement"  and  the  "Changes 
to  Approved  Plans"  sections  in  29  CFR 
Part  1952  for  those  State  programs  to 
note  the  exclusion.  Nine  States  [Alaska, 
Indiana,  Iowa,  Kentucky,  Minnesota, 
South  Carolina,  Utah.  Virgin  Islands, 
and  Wyoming]  have  chosen  to 
relinquish  their  authority  by  submitting 
appropriate  plan  change  supplements; 
or,  (2)  States  could  choose  to  retain  their 
OSHA  enforcement  responsibility  for 
the  two  standards  under  their  State 
plan.  In  this  case,  ESA  would  not 
exercise  its  delegated  authority  and 
would  look  to  the  State  plan  State  to 
continue  to  enforce  the  States 
analogues  of  the  temporary  labor  camp 
and  field  sanitation  standards.  Fourteen 
States  [Arizona.  California.  Hawaii, 
Maryland,  Michigan,  Nevada,  New 
Mexico.  North  Carolina.  Oregon.  Puerto 
Rico.  Tennessee,  Vermont,  Virginia  and 
Washington)  have  chosen  to  retam  their 
OSHA  enforcement  responsibility  for 
these  two  standards.  Under  the  terms  of 
the  Secretary's  Orders,  the  Assistant 
Secretary  for  OSHA  retains  the  authority 
to  monitor  the  activity  of  State  plan 
States  with  respect  to  field  sanitation 
and  temporary  labor  camps. 

Thus,  the  delegation  of^OSHA 
enforcement  authority  to  ESA  with 
regard  to  standards  on  field  sanitation 
and  temporary  labor  camps  will  apply 


in  all  States  under  Federal  OSHA 
enforcement  jurisdiction  and  in  those 
nine  (9)  State  plan  States  which  choose 
to  exclude  these  standards  from  their 
State  Plan.  OSHA  (and  the  States)  will 
continue  to  enforce  other  standards  that 
are  applicable  to  the  agriculture 
industry  ,  including  the  temporary  labor 
camp  standard  as  it  applies  to 
employees  engaged  in  egg.  poultrv  or 
red  meat  production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities.  The 
whistleblower  authority  transferred 
from  ESA  to  OSIL-^  will  be  retained 
Federally  as  it  is  not  delegable  to  the 
State  plans  States. 

C.  Decision 

29  CFR  Part  1953  sets  forth  the 
procedures  by  which  the  Assistant 
Secretary  will  review  changes  to  State 
plans  approved  in  accordance  with 
section  18(c)  of  the  Act  and  Part  1902. 
Having  reviewed  the  nine  States'  plan 
change  supplements  in  accordance  with 
these  procedures.  OSHA  is  hereby 
amending  29  CFR  Part  1952  to  reflect 
approval  of  these  amendments  and 
other  related  changes  with  regard  to 
enforcement  responsibility. 

D.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
As  these  State  changes  are  identical  to 
the  Federal  action  and  impose  no  new 
responsibilities  or  requirements  on 
employers,  employees  or  the  State,  no 
opportunity  for  further  public  comment 
is  required. 

E.  Regulatory  Flexibility  Act 

OSHA  certifies  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  60i  ef  seq  )  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Transfer  of  enforcement 
responsibility  in  these  nine  States  will 
not  place  small  employers  in  these 
States  under  any  new  or  different 
requirements,  nor  will  any  additional 
burden  be  placed  upon  the  State 
government  beyond  the  responsibilities 
already  assumed  as  part  of  the  approved 
State  plan. 

List  of  Subjects  in  29  CFR  Part  1952 

Intergovernmental  relations,  Law 
eniorcement.  Occupational  safety  and 
health. 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health  It  is 
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issued  under  Section  18  of  the  OSH  Act. 
(29  U.S.C.  667),  29  CFR  Part  1902,  and 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033). 

Signed  at  Washington.  D.C.  this  9th  day  of 
January  1997. 

loseph  A.  Dear, 

Assistant  Secretary. 

For  the  reasons  set  out  in  the 
preamble,  29  CFR  part  1952.  subparts  C 
(South  Carolina),  E  (Utah),  J  (Iowa),  N 
(Minnesota).  Q  (Kentucky),  R  (Alaska),  S 
(Virgin  Islands).  Z  (Indiana)  and  BB 
(Wyoming)  are  hereby  amended  as  set 
forth  below: 

PART  1952— {AMENDED] 

1.  The  authority  citation  of  Part  1952 
continues  to  read  as  follows: 

Authority:  Sec   18.  84  Stat   1608  (29  U.S.C. 
667);  29  CFR  part  1902.  Secretary  of  Ubor's 
Order  No.  1-90  (55  FR  9033). 

Subpart  C— Soutti  Carolina 

2.  Section  1952.94  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1952.94    Final  approval  detennination. 


§1952.95    Level  of  Federal  enforcement         Subpart  E Utah 


(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  South 
Carolina.  The  plan  does  not  cover 
private  sector  mantime  employment; 
military  bases;  .\rea  D  of  the  Savannah 
River  Site  (power  generation  and 
transmission  facilities  operated  by 
South  Carolina  Electric  and  Gas);  the 
enforcement  of  the  field  sanitation 
standard,  29  CFR  1928.110;  and  the 
enforcement  of  the  temporary  labor 
camps  standard,  29  CFR  1910.142.  with 
respect  to  any  agricultural  establishment 
where  employees  are  engaged  in 
"agricultural  employment"  within  the 
meaning  of  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act.  29 
U.S.C.  1802(3).  regardless  of  the  number 
of  employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that 
South  Carolina  retains  enforcement 
responsibility  over  agricultural 
temporary  labor  camps  for  employees 
engaged  in  egg.  poultry,  or  red  meat 
production,  or  the  post-har\'est 
processing  of  agricultural  or 
horticultural  commodities. 
•        *         <         •        * 

3.  Section  1952.95  is  amended  by 
revising  paragraph  (b)(1)  to  read  as' 
follows: 


(b)  (1)  In  accordance  with  section 
18(e).  final  approval  relinquishes 
Federal  OSHA  authority  only  with 
regard  to  occupational  safety  and  health 
issues  covered  by  the  South  Carolina 
plan.  OSHA  retains  full  authority  over 
issues  which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus. 
Federal  OSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities,  and  will 
continue  to  enforce  all  provisions  of  the 
Act.  rules  or  orders,  and  all  Federal 
standards,  current  or  future,  specifically 
directed  to  maritime  employment  (29 
CFR  Part  1915,  shipyard  employment; 
Part  1917.  marine  terminals;  Part  1918. 
longshoring;  Part  1919.  gear 
certification)  as  well  as  provisions  of 
general  indu.strj'  standards  (29  CFR  Part 
1910)  appropriate  to  hazards  found  in 
these  employments,  and  employment  on 
militar>'  bases  and  at  Area  D  of  the 
Savannah  River  Site  (power  generation 
and  transmission  facilities  operated  by 
South  Carolina  Electric  and  Gas). 
Federal  jurisdiction  is  retained  and 
exercised  by  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  (Secretary's  Order  5-96,  dated 
December  27.  1996)  with  respect  to  the 
field  sanitation  standard.  29  CFR 
1928.110:  and  the  enforcement  of  the 
temporary  labor  camps  standard,  29 
CFR  1910.142,  in  agriculture,  as 
described  in  §  1952.94(b).  Federal 
lunsdiction  is  also  retained  with  respect 
to  Federal  government  employers  and 
employees. 

•  *         *        •        • 

4.  Section  1952.97  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§1952.97    Changes  to  approved  plan. 

•  •         ■         •         « 

(c)  Temporary  Labor  Camps/Field 
Sanitation.  Effective  February'  3,  1997, 
the  Assistant  Secretary  approved  South 
Carolina's  plan  amendment,  dated 
August  1,  1996,  rehnquishing  coverage 
for  the  issues  of  field  sanitation  (29  CFR 
1928.110)  and  temporary  labor  camps 
(29  CFR  1910.142)  in  agriculture  (except 
for  agricultural  temporary  labor  camps 
associated  with  egg.  poultry  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities.)  The 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  has  assumed 
responsibility  for  enforcement  of  these 
Federal  OSHA  standards  in  agriculture 
in  South  Carolina  pursuant  to  Secretary 
of  Labor's  Order  5-96,  dated  December 
27,  1996. 


5.  Section  1952.114  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1952.1 14    Final  approval  determination. 

•        *         *        *        • 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Utah.  The  plan 
does  not  cover  private  sector  maritime 
employment;  employment  on  Hill  Air 
Force  Base;  the  enforcement  of  the  field 
sanitation  standard.  29  CFR  1928.110; 
and  the  enforcement  of  the  temporary 
labor  camps  standard,  29  CFR  1910.142 
with  respect  to  any  agricultural 
establishment  where  employees  are 
engaged  in  "agricultural  employment" 
within  the  meaning  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act,  29  U.S.C.  1802(3).  regardless  of  the 
number  of  employees,  including 
employees  engaged  in  hand  packing  of 
produce  into  containers,  whether  done 
on  the  ground,  on  a  moving  machine,  or 
in  a  temporary  packing  shed,  except  that 
Utah  retains  enforcement  responsibility 
over  agricultural  temporary  labor  camps 
for  employees  engaged  in  egg,  poultry, 
or  red  meat  production,  or  the  post- 
harvest  processing  of  agricultural  or 
horticultural  commodities. 

♦  *         *        •        • 

6.  Section  1952.115  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1952.1 15    Level  of  Federal  enforcement 

•  *        •        •        • 

(b)  In  accordance  with  section  18(e), 
final  approval  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Utah  plan.  OSHA  retains 
full  authority  over  issues  which  are  not 
subject  to  State  enforcement  under  the 
plan.  Thus.  Federal  OSHA  retains  its 
authority  relative  to  safety  and  health 
enforcement  in  private  sector  maritime 
activities  and  will  continue  to  enforce 
all  provisions  of  the  Act.  rules  or  orders, 
and  all  Federal  standards,  current  or 
future,  specifically  directed  to  maritime 
employment  (29  CFR  Part  1915. 
shipyard  employment;  Part  1917, 
marine  terminals;  Part  1918, 
longshoring;  Part  1919.  gear 
certification)  as  well  as  provisions  of 
general  industry  standards  (29  CFR  Part 
1910)  appropriate  to  hazards  found  in 
these  employments.  Federal  jurisdiction 
is  retained  and  exercised  by  the 
Employment  Standards  Administration. 
U.S.  Department  of  Labor,  (Secretary's 
Order  5-96,  dated  December  27,  1996) 
with  respect  to  the  field  sanitation 
standard,  29  CFR  1928.110;  and  the 
enforcement  of  the  temporary  labor 
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camps  standard,  29  CFR  1910.142,  in 
agriculture,  as  described  in 
§1952. 114(b).  Federal  jurisdiction  is 
also  retained  on  the  Hill  Air  Force  Base, 
and  with  respect  to  all  Federal 
government  employers  and  employees. 
In  addition,  any  hazard,  industi7, 
geographical  area,  operation  or  facility 
over  which  the  State  is  unable  to 
effectively  exercise  jurisdiction  for 
reasons  not  related  to  the  required 
performance  or  structure  of  the  plan 
shall  be  deemed  to  be  an  issue  not 
covered  by  the  finally  approved  plan, 
and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability.  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  Ineither  of  the 
two  aforementioned  circumstances. 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  and  State  OSHA. 
***** 

7.  Section  1952.117  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  1 952. 117    Changes  to  approved  plans. 

***** 

(c)  Temporary  Labor  Camps/Field 
Sanitation.  Effective  February  3,  1997, 
the  Assistant  Secretary  approved  Utah's 
plan  amendment,  dated  July  31,  1996, 
relinquishing  coverage  for  the  issues  of 
field  sanitation  (29  CFR  1928.110)  and 
temporary  labor  camps  (29  CFR 
1910.142)  in  agriculture  (except  for 
agricultural  temporary  labor  camps 
associated  with  egg,  poultry  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities.)  The 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  has  assumed 
responsibility  for  enforcement  of  these 
Federal  OSHA  standards  in  agriculture 
in  Utah  pursuant  to  Secretary  of  Labor's 
Order  5-96.  dated  December  27,  1996. 

Subpart  J — Iowa 

8.  Section  1952.164  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 952. 1 64    Final  approval  determination . 

***** 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Iowa.  The  plan 
does  not  cover  private  sector  maritime 
employment;  Federal  government- 
owned,  contractor-operated  military/ 
munitions  facilities;  bridge  construction 
projects  spanning  the  Mississippi  and 
Missouri  Rivers  between  Iowa  and  other 


States;  private  sector  hazardous  waste 
disposal  facilities  designated  as 
Superfund  sites;  the  enforcement  of  the 
field  sanitation  standard,  29  CFR 
1928.110;  and  the  enforcement  of  the 
temporary  labor  camps  standard,  29 
CFR  1910.142,  with  respect  to  any 
agricultural  establishment  where 
employees  are  engaged  in  "agricultural 
employment"  within  the  meaning  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act,  29  U.S.C. 
1802(3),  regardless  of  the  number  of 
employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary'  packing  shed,  except  that 
Iowa  retains  enforcement  responsibility 
over  agricultural  temporary  labor  camps 
for  employees  engaged  in  egg,  poultry, 
or  red  meat  production,  or  the  post- 
harvest  processing  of  agricultural  or 
horticultural  commodities. 
***** 

9.  Section  1952.165  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 952. 1 55    Level  of  Federal  enforcement 

•         «         «        *         « 

(b)  In  accordance  with  section  18(e), 
final  approval  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Iowa  plan.  OSHA  retains 
full  authority  over  issues  which  are  not 
subject  to  State  enforcement  under  the 
plan.  Thus,  Federal  OSHA  retains  its 
authority  relative  to  safety  and  health  in 
private  sector  maritime  activities  and 
will  continue  to  enforce  all  provisions 
of  the  Act,  rules  or  orders,  and  all 
Federal  standards,  current  or  future, 
specifically  directed  to  maritime 
emplovment  (29  CFR  Fart  1915, 
shipyard  employment;  Part  1917, 
marine  terminals;  Part  1918, 
longshoring;  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industr\'  standards  (29  CFR  Part 
1910)  appropriate  to  hazards  found  in 
these  employments;  Federal 
government-owned,  contractor-operated 
militan,'/munitions  facilities;  bridge 
construction  projects  spanning  the 
Mississippi  and  Missouri  Rivers 
between  Iowa  and  other  States;  private 
sector  hazardous  waste  disposal 
facilities  designated  as  Superfund  sites. 
Federal  jurisdiction  is  also  retained  and 
exercised  by  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  (Secretary's  Order  5-96.  dated 
December  27,  1996)  with  respect  to  the 
field  sanitation  standard,  29  CFR 
1928.110;  and  the  enforcement  of  the 
temporary  labor  camps  standard.  29 
CFR  1910.142,  in  agriculture,  as 
described  in  §1952.164(b).  In  addition. 


any  hazard,  industry,  geographical  area, 
operation  or  facility  over  which  the 
State  is  unable  to  effectively  exercise 
jurisdiction  for  reasons  not  related  to 
the  required  performance  or  structure  of 
the  plan  shall  be  deemed  to  be  an  issue 
not  covered  by  the  finally  approved 
plan,  and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability,  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  In  either  of  the 
two  aforementioned  circumstances. 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  and'  State  OSHA. 
***** 

10.  Section  1952.167  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  1 952 .167    Changes  to  approved  plans. 

•  •  «  •  « 

(b)  Temporary  Labor  Camps/Field 
Sanitation.  Effective  Februarv'  3.  1997, 
the  Assistant  Secretar\-  approved  Iowa's 
plan  amendment,  dated  August  2.  1996. 
relinquishing  c:overage  for  the  issues  of 
field  sanitation  (29  CFR  1928.110)  and 
temporary'  labor  camps  (29  CFR 
1910.142)  in  agriculture  [except  for 
agricultural  temporary  labor  camps 
associated  with  egg.  poultr)'  or  red  meat 
production,  or  the  post-har\'est 
processing  of  agricultural  or 
horticultural  commodities).  The 
Employment  Standards  Administration. 
US.  Department  of  Labor,  has  assumed 
responsibility  for  enforcement  of  these 
Federal  OSHA  standards  in  agriculture 
in  Iowa  pursuant  to  Secretary  of  Labor's 
Order  5-96.  dated  December  27.  1996. 

Sut>part  N — Minnesota 

11.  Section  1952.204  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1952.204    Final  approval  determination. 

•  *  •  *  « 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Minnesota. 
The  plan  does  not  cover  private  sector 
offshore  maritime  employment, 
employment  at  the  Twin  Cities  Army 
.Ammunition  Plant;  Federal  government 
employers  and  employees:  any  tribal  or 
private  sector  employment  withm  any 
Indian  reser\ation  in  the  State;  the 
enforcement  of  the  field  sanitation 
standard.  29  CFR  1928  110:  and  the 
enforcement  of  the  temporar>  labor 
camps  standard.  29  CFR  1910.142,  with 
respect  to  any  agricultural  establishment 
where  employees  are  engaged  in 
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"agricultural  employment"  within  the 
meaning  of  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act,  29 
U.S.C.  1802(3),  regardless  of  the  number 
of  employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that 
Minnesota  retains  enforcement 
responsibility  over  agricultural 
temporary  labor  camps  for  employees 
engaged  in  egg,  poultr>\  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities. 

•  •         »        •        • 

12.  Section  19.52.205  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1952.205    Level  of  Federal  enforcement 

•  •         *         •         * 

(b)  In  accordance  with  section  18(e), 
final  approval  relinquishes  Federal 
OSHA  authority  oniv  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Minnesota  plan.  OSHA 
retains  full  authority  over  issues  which 
are  not  subject  to  State  enforcement 
under  the  plan.  Thus,  Federal  OSHA 
retains  its  authority  relative  to  safety 
and  health  in  private  sector  offshore 
maritime  activities  and  will  continue  to 
enforce  offshore  all  provisions  of  the 
Act.  rules  or  orders,  and  all  Federal 
standards,  current  or  future,  specifically 
directed  to  maritime  employment  (29 
CFR  Pari  191,5.  shipyard  employment: 
Part  1917,  marine  terminals:  Part  1918. 
longshoring;  Part  1919.  gear 
certification)  as  well  as  provisions  of 
general  industry  standards  (29  CFR  Part 
1910)  appropriate  to  hazards  found  in 
these  employments.  Federal  jurisdiction 
is  retained  and  exercised  by  the 
Employment  Standards  Administration. 
U.S.  Department  of  Labor,  (Secretary's 
Order  5-96,  dated  IDecember  27,  1996) 
with  respect  to  the  field  sanitation 
standard,  29  CFR  1928.110;  and  the 
enforcement  of  the  temporary  labor 
camps  standard,  29  CFR  1910. 142.  in 
agriculture,  as  described  in 
§1952.204(b).  Federal  jurisdiction  is 
also  retained  over  the  Twin  Cities  Army 
Ammunition  Plant,  over  Federal 
government  employers  and  employees, 
and  over  any  tribal  or  private  sector 
employment  within  any  Indian 
reservation  in  the  State  In  addition,  any 
hazard,  industry,  geographical  area, 
operation  or  facility  over  which  the 
State  is  unable  to  effectively  exerr:ise 
jurisdiction  for  reasons  not  related  to 
the  required  performance  or  structure  of 
the  plan  shall  be  deemed  to  be  an  issue 
not  covered  by  the  finally  approved 
plan,  and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 


jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability,  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  In  either  of  the 
two  aforementioned  circumstances, 
Federal  enforcement  may  be  exercised 
immediately  upon  agreement  between 
Federal  and  State  OSHA. 

•  ♦         •         •        • 

13.  Section  1952.207  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  1 952.207    Changes  to  approved  plans. 

•  •         •         •         • 

(b)  Temporary  Labor  Camps/Field 
Sanitation.  Effective  February  3,  1997, 
the  Assistant  Secretarv  approved 
Minnesota's  plan  amendment,  dated 
July  24,  1996,  relinquishing  coverage  for 
the  issues  of  field  sanitation  (29  CFR 
1928.110)  and  temporary  labor  camps 
(29  CFR  1910.142)  in  agriculture  (except 
for  agricultural  temporary  labor  camps 
associated  with  egg,  poultr>'  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities).  The 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  has  assumed 
responsibility  for  enforcement  of  these 
Federal  OSHA  standards  in  agriculture 
in  Minnesota  pursuant  to  Secretary  of 
Labors  Order  5-96,  dated  December  27, 
1996. 


Subpart  Q— Kentucky 

14.  Section  1952.234  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1952,234    Final  approval  determination, 
♦         •         •         .         . 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Kentucky.  The 
plan  does  not  cover  private  sector 
maritime  employment;  employment  at 
Tennes.see  Valley  Authority  facilities, 
and  on  all  military  bases  as  well  as  any 
other  properties  ceded  to  the  U,S, 
Government;  the  enforcement  of  the 
field  sanitation  standard,  29  CFR 
1928.110;  and  the  enforcement  of  the 
temporary  labor  camps  standard,  29 
CFR  1910.142,  with  respect  to  any 
agricultural  establishment  where 
employees  are  engaged  in  "agricultural 
employment"  within  the  meaning  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act.  29  U.S.C. 
1802(3),  rejprdless  of  the  number  of 
employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that 


Kentucky  retains  enforcement 
responsibility  over  agricultural 
temporary  labor  camps  for  employees 
engaged  in  egg,  poultry,  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities. 

*  »        •        *        * 

15.  Section  1952,235  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1952.235    Level  of  Federal  enforcement 

*  *         ♦         *         • 

(b)  In  accordance  with  section  18(e), 
final  approval  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Kentucky  plan.  OSHA 
retains  full  authority  over  issues  which 
are  not  subject  to  State  enforcement 
under  the  plan.  Thus,  Federal  OSHA 
retains  its  authority  relative  to  safety 
and  health  in  private  sector  maritime 
activities  and  will  continue  to  enforce 
all  provisions  of  the  Act,  rules  or  orders, 
and  all  Federal  standards,  current  or 
future,  specifically  directed  to  maritime 
employment  (29  CFR  Part  1915. 
shipyard  employment;  Part  1917, 
marine  terminals:  Part  1918, 
longshoring;  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industry  standards  (29  CFR  Part 
1910)  appropriate  to  hazards  found  in 
these  employments);  employment  at 
Tennessee  Valley  Authority  facilities 
and  on  all  military  bases  as  well  as  any 
other  properties  ceded  to  the  U,S, 
Government.  Federal  jurisdiction  is 
retained  and  exercised  by  the 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  (Secretary's 
Order  5-96,  dated  December  27,  1996) 
with  respect  to  the  field  sanitation 
standard.  29  CFR  1928.110;  and  the 
enforcemwit  of  the  temporarv'  labor 
camps  standard.  29  CFR  1910.142.  in 
agriculture,  as  described  in 
§  1952.234(b).  Federal  jurisdiction  is 
also  retained  with  respect  to  Federal 
government  employers  and  employees. 
In  addition,  any  hazard,  industry, 
geographical  area,  operation  or  facility 
over  which  the  State  is  unable  to 
effectively  exercise  jurisdiction  for 
reasons  not  related  to  the  required 
performance  or  structure  of  the  plan 
shall  be  deemed  to  be  an  issue  not 
covered  by  the  finally  approved  plan, 
and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability,  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  In  either  of  the 
two  aforementioned  circumstances. 
Federal  enforcement  may  be  exercised 
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orcement 


immediately  upon  agreement  between 
Federal  and  State  OSHA. 

***** 

16.  Section  1952.237  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§1952.237    Changes  to  approved  plans. 

«  »  *  *  » 

(c)  Temporary  Labor  Camps/Field 
Sanitation.  Effective  February  3.  1997 
the  Assistant  Secretary  approved 
Kentucky's  plan  amendment,  dated  July 
29,  1996.  relinquishing  coverage  for  the 
issues  of  field  sanitation  (29  CFR 
1928.1 10)  and  temporary  labor  camps 
(29  CFR  1910.142)  in  agriculture  (except 
for  agricultural  temporary  labor  camps 
associated  with  egg,  poultry  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities.)  The 
Em.plovment  Standards  Administration. 
U.S.  Department  of  Labor,  nas  assumed 
responsibility  for  enforceineni  of  these 
Federal  OSHA  standards  in  agriculture 
in  Kentuck\  pursuant  to  Secretary'  of 
Labor's  Order  5-96,  dated  Deceinl^r  27, 
1996. 

Subpart  R — Alaska 

17.  Section  1952.243  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§1952.243     Final  approval  determination. 

«         •         •         «         « 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Alaska.  The 
plan  does  not  cover  private  sector 
maritime  employment;  operations  of 
private  sector  employers  within  the 
Motlakatla  Indian  Community  on  the 
Annette  Islands;  operations  of  private 
sector  employers  within  Denali  (Mount 
McKiniey)  National  Park;  worksites 
located  on  the  navigable  wateis. 
including  artificial  islands;  the 
enforcement  of  the  field  sanitation 
standard,  29  CFR  1928.110;  and  the 
enforcement  of  the  temporar>'  labor 
camps  standard,  29  CFR  1910.142,  with 
respe<:t  to  any  agricultural  establishment 
where  employees  are  engaged  in 
"agricultural  employment  "  within  the 
meaning  of  the  Migrant  and  Sea"^'  aal 
Agricultural  Worker  Protection  Act,  29 
use   1802(3),  regardless  of  the  number 
of  employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that 
Alaska  retains  enforcement 
responsibility  over  agricultural 
temporary  labor  camps  for  employees 
engaged  in  egg,  poultry,  or  red  meat 
production,  or  the  post-har\est 


processing  of  agricultural  or 
horticultural  commodities. 

*  *         *         ♦        1, 

IH  Section  1952.244  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§1952.244    Level  of  Federal  enforcement 

4  *  «  *  • 

(b)  In  accordance  with  section  18(e), 
final  approval  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Alaska  plan.  OSHA 
retains  full  authority  over  issues  which 
are  not  subject  to  State  enforcement 
under  the  plan  Thus.  Federal  OSHA 
retains  its  authority  relative  to  safety 
and  health  in  private  sector  maritime 
activities  and  will  continue  to  enforce 
all  pro\'isions  of  the  .'\ct.  rules  or  orders, 
and  all  Federal  standards,  current  or 
future,  specifically  directed  to  maritime 
employment  ;'29  CFR  Part  1915, 
shipyard  employment;  Part  1917, 
marine  terminals;  Part  1918. 
longshoring;  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industry  standards  (29  CFR  Part 
1910)  appropriate  to  hazards  found  in 
these  employments).  Federal 
jurisdiuion  is  also  retained  and 
exercKsed  by  the  Employment  .Standards 
■^dminist^ation,  US,  Department  of 
Labor  (Secretary's  Order  5-96, 
December  27,  1996)  with  respect  to  the 
field  sanitation  standard.  29  CFR 
1928.110.  and  the  enforcement  of  the 
temporary  labor  camps  standard.  29 
CFR  1910.142.  in  agriculture,  as 
described  in  §  1952.243(b).  Federal 
jurisdiction  will  also  be  retained  over 
marine-related  private  sector 
employment  at  worksites  on  the 
navigable  waters,  such  as  floating 
seafood  processing  plants,  marine 
construction,  employments  on  artificial 
islands,  and  diving  operations  in 
accordance  with  section  4(b)(1)  of  the 
Alt.  P'ederal  lurisdiction  is  also  retained 
for  private  sector  worksites  located 
within  the  Annette  Islands  Reserve  of 
the  Meflakatia  Indian  Community,  for 
private  sector  worksites  located  within 
the  Denali  iMount  .McKiniey)  National 
Park,  and  for  Federal  government 
employers  and  employees. 

«         *         *         *         * 

19.  Section  1952.246  is  amended  by 
adding  paragraph  (c)  to  read  as  follows; 

§1952.246    Changes  to  approved  plans. 

•  •         *         *         * 

(c)  Temporary  Labor  Camps/Field 
Sanitation.  Effective  February  3,  1997, 
the  Assistant  Secretary  approved 
Alaska's  plan  amendment,  dated 
October  1,  1996,  relinquishing  coverage 
for  the  issues  of  field  sanitation  (29  CFR 
1928.110)  and  temporary  labor  camps 


(29  CFR  1910.142)  in  agriculture  (except 
for  agricultural  temporary  labor  camps 
associated  with  egg.  poultry  or  red  meat 
production,  or  the  post-har\est 
prot:essing  of  agricultural  or 
horticultural  commodities)  The 
Employment  Standards  .administration, 
U.S.  Department  of  Labor,  has  assumed 
responsibility  lor  eiiforf;emenl  of  the.>e 
Federal  OSHA  standards  in  agriculture 
in  Alaska  pursuant  to  Secretary  of 
Labor's  Order  5-96,  dated  Det:eniber  27, 
1996. 

Subpart  S — The  Virgin  Islands 

20.  Section  1952  253  is  amended  by 
revising  paragrnph  ib)  to  read  as  follows; 

§  1952.253    Final  approval  determination. 

*  •  »  •  • 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  the  X'irgin 
Islands.  The  plan  does  not  cover 
occupational  health  and  the  issues  of 
maritime  safety  and  health  in  the 
private  sector;  the  enforcement  of  the 
field  sanitation  standard.  29  CFR 
1928.110;  and  the  enforcement  of  the 
temporary  labor  c^mps  standard,  29 
CFR  1910.142.  with  respect  to  any 
agricultural  establishment  where 
employees  are  engaged  in    agricultural 
employment"  within  the  meaning  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  .^ct.  29  U.S.C. 
1802(3).  i-egardless  of  the  number  of 
employees,  including  emplovees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  mo\ing  machine,  or  in  a 
temporary  packing  shed,  except  that  the 
Virgin  Islands  retains  enforcement 
responsibility  over  agricultural 
temporary  labor  camps  for  employees 
engaged  in  egg.  poultr>'.  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  comm.odities.  S'ntp  The 
\'irgin  Islands  final  approval  status 
under  Section  18(c)  of  the  Act  was 
suspended  and  Federal  concurrent 
enforcement  authorit\  reinstated  on 
November  13,  1995. 

***** 

21.  Section  1952.254  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1952.254     Level  Of  Federal  enforcement 

•  •  •  •  * 

(b)  Federal  OSHA  also  continues  to 
retain  full  authority  over  issues  which 
have  not  been  subject  to  State 
enfort:ement  under  the  \irgin  Islands 
plan.  Thus.  OSHA  retains  authority  to 
enforce  all  provisions  of  the  Act. 
Federal  standards,  rules,  or  orders, 
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which  relate  to  occupational  health  in 
private  sector  employment  in  the  Virgin 
Islands.  OSHA  also  retains  its  authority 
relative  to  safety  and  heahh  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
Act.  rules,  or  order  and  all  Federal 
standards,  current  or  future,  specifically 
directed  to  maritime  employment  (e.g.. 
29  CFR  Part  1915,  shipyard 
employment;  29  CFR  Part  1917.  marine 
terminals;  29  CFR  Part  1918, 
longshoring;  29  CFR  Part  1919.  gear 
certification),  as  well  as  provisions  of 
general  industry  (29  CFR  Part  1910) 
standards  appropriate  to  hazards  found 
in  these  employments.  Federal 
jurisdiction  is  also  retained  and 
exercised  by  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  (Secretary's  Order  5-96,  dated 
December  27,  1996)  with  respect  to  the 
field  sanitation  standard.  29  CFR 
1928.110;  and  the  enforcement  of  the 
temporary  labor  camps  standard,  29 
CFR  1910.142  ,  in  agriculture,  as 
described  in  §  1952.253(b).  Federal 
jurisdiction  also  remains  in  effect  with 
respect  to  Federal  government 
employers  and  employees. 

•  •         •         •        • 

22.  Section  1952.256  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§1952.256    Changes  to  approved  ptans. 

•  •         •         •         • 

(b)  Temporary  Labor  Camps/Field 
Sanitation.  Effective  Februarv'  .3.  1997. 
the  Assistant  Secretary'  approved  the 
Virgin  Island's  plan  amendment,  dated 
July  31.  1996,  relinquishing  coverage  for 
the  issues  of  field  sanitation  (29  CFR 
1928.110)  and  temporary-  labor  camps 
(29  CFR  1910.142)  in  agriculture  (except 
for  agricultural  temporary  labor  camps 
associated  with  egg,  poultry  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities.)  The 
Employment  Standards  Administration 
U.S.  Department  of  Labor,  has  assumed 
responsibility  for  enforcement  of  these 
Federal  OSHA  standards  in  agriculture 
in  the  Virgin  Islands  pursuant  to 
Secretary  of  Labor's  Order  5-96,  dated 
December  27,  1996. 


Subpart  Z — Indiana 

23.  Section  1952.324  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  1952.324    Final  approval  determination. 
•         •         •         •         • 

(h)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Indiana.  The 
plan  does  not  cover  maritime 


employment  in  the  private  sector; 
private  sector  hazardous  waste  disposal 
facilities  designated  as  Superfund  sites; 
the  enforcement  of  the  field  sanitation 
standard.  29  CFR  1928.110;  and  the 
enforcement  of  the  temporary  labor 
camps  standard,  29  CFR  1910.142.  with 
respect  to  any  agricultural  establishment 
where  employees  are  engaged  in 
"agricultural  employment"  within  the 
meaning  of  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act,  29 
U.S.C.  1802(3),  regardless  of  the  number 
of  employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that 
Indiana  retains  enforcement 
responsibility  over  agricultural 
temporary  labor  camps  for  employees 
engaged  in  egg,  poultry,  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities. 


24.  Section  1952.325  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  1952.325    Level  of  Federal  enforcement 


(b)  (1)  In  accordance  with  section 
18(e).  final  approval  relinquishes 
Federal  OSHA  authority  only  with 
regard  to  occupational  safety  and  health 
issues  covered  by  the  Indiana  plan. 
OSHA  retains  fidl  authority  over  issues 
which  are  not  subject  to  State 
enforcement  under  the  plan.  Thus, 
Federal  OSHA  retains  its  authority 
relative  to  safety  and  health  in  private 
sector  maritime  activities  and  will 
continue  to  enforce  all  provisions  of  the 
Act,  rules  or  orders,  and  all  Federal 
standards,  current  or  future,  specifically 
directed  to  maritime  employment  (29 
CFR  Part  1915,  shipyard  employment; 
Part  1917,  marine  terminals;  Part  1918. 
longshoring;  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industry  standards  (29  CFR  Part 
1910)  appropriate  to  hazards  found  in 
these  employments.  Federal  jurisdiction 
is  retained  and  exercised  by  the 
Employment  Standards  Administration. 
U.S.  Department  of  Labor.  (Secretary's 
Order  5-96.  dated  December  27,  1996) 
with  respect  to  the  field  sanitation 
standard.  29  CFR  1928.110;  and  the 
enforcement  of  the  temporary  labor 
camps  standard,  29  CFR  1910.142.  in 
agriculture,  as  described  in 
§  1952.324(b).  Federal  jurisdiction  is 
also  retained  at  private-sector 
hazardous-waste  disposal  facilities 
designated  as  Superfund  sites,  and  with 


respect  to  Federal  government 
employers  and  employees. 

*  •        *        •        « 

25.  Section  1952.327  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  1 952.327    Changes  to  approved  plans. 

*  •        •         »        * 

(b)  Temporary  Labor  Camps/Field 
Sanitation.  Effective  February  3, 1997, 
the  Assistant  Secretary  approved 
Indiana's  plaji  amendment,  dated  July  9, 
1996.  relinquishing  coverage  for  the 
issues  of  field  sanitation  (29  CFR 
1928.110)  and  temporary  labor  camps 
(29  CFR  1910.142)  in  agriculture  (except 
for  agricultural  temporary  labor  camps 
associated  with  egg,  poultry  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities.)  The 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  has  assumed 
responsibility  for  enforcement  of  these 
Federal  OSHA  standards  in  agriculture 
in  Indiana  pursuant  to  Secretary  of 
Labor's  Order  5-96.  dated  December  27. 
1996. 


processing 
horticultur 


Subpart  BB — Wyoming 

26.  Section  1952.344  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

5 1952.344    Final  approval  determination. 

♦        »         *        «        * 

(b)  Except  as  otherwise  noted,  the 
plan  which  has  received  final  approval 
covers  all  activities  of  employers  and  all 
places  of  employment  in  Wyoming.  The 
plan  does  not  cover  private  sector 
maritime  employment;  employment  on 
the  Warren  Air  Force  Base  employment; 
employment  at  private  sector  hazardous 
waste  disposal  facilities  designated  as 
Superfund  sites;  the  enforcement  of  the 
field  sanitation  standard,  29  CFR 
1928.110;  and  the  enforcement  of  the 
temporary  labor  camps  standard,  29 
CFR  1910.142.  with  respect  to  any 
agricultural  establishment  where 
employees  are  engaged  in  "agricultural 
employment"  within  the  meaning  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act.  29  U.S.C. 
1802(3),  regardless  of  the  number  of 
employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that 
Wyoming  retains  enforcement 
responsibility  over  agricultural 
temporary  labor  camps  for  employees 
engaged  in  egg,  poultry,  or  red  meat 
production,  or  the  post-harvest 


and  State  a 
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processing  of  agricultural  or 
horticultural  commodities. 


27.  Section  1952.345  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1952.345    Level  of  Federal  enforcement 


(b)  In  accordance  with  section  18(e), 
final  approval  relinquishes  Federal 
OSHA  authority  only  with  regard  to 
occupational  safety  and  health  issues 
covered  by  the  Wyoming  plan.  OSHA 
.  retains  full  authority  over  issues  which 
are  not  subject  to  State  enforcement 
under  the  plan.  Thus,  Federal  OSHA 
retains  its  authority  relative  to  safety 
and  health  in  private  sector  maritime 
activities  and  will  continue  to  enforce 
all  provisions  of  the  Act,  P'ederal 
standards,  rules,  or  orders,  and  all 
Federal  standards,  current  or  future, 
specifically  directed  to  maritime 
employment  (29  CFR  Part  1915, 
shipyard  employment:  Part  1917, 
marine  terminals;  Part  1918, 
longshoring:  Part  1919,  gear 
certification)  as  well  as  provisions  of 
general  industry'  standards  (29  CFR  Part 
1910)  appropriate  to  hazards  foimd  in 
these  employments.  Federal  jurisdiction 
is  retained  and  exercised  by  the 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  (Secretary's 
Order  5-96,  dated  December  27,  1996) 
with  respect  to  the  field  sanitation 
standard,  29  CFR  1928.110;  and  the 
enforcement  of  the  temporary'  labor 
camps  standard,  29  CFR  1910.142,  in 
agriculture,  as  described  in 
§  1952.344(b).  Federal  jurisdiction  is 
also  retained  for  employment  at  Warren 
Air  Force  Base  and  at  private-sector 
hazardous-waste  disposal  facilities 
designated  as  Superfund  sites  as  well  as 
with  respect  to  Federal  government 
employers  and  employees.  In  addition, 
any  hazard,  industry,  geographical  area, 
operation  or  facility  over  which  the 
State  is  unable  to  effectively  exercise 
jurisdiction  for  reasons  not  related  to 
the  required  performance  or  structure  of 
the  plan  shall  be  deemed  to  be  an  issue 
not  covered  by  the  finally  approved 
plan,  and  shall  be  subject  to  Federal 
enforcement.  Where  enforcement 
jurisdiction  is  shared  between  Federal 
and  State  authorities  for  a  particular 
area,  project,  or  facility,  in  the  interest 
of  administrative  practicability.  Federal 
jurisdiction  may  be  assumed  over  the 
entire  project  or  facility.  In  either  of  the 
two  aforementioned  circumstances. 
Federal  enforcement  may  be  exercised 
immediatelv  upon  agreement  between 
Federal  and  State  OSHA 


28.  Section  1952.347  is  amended  by 
adding  paragraph  (d)  to  read  as  follows; 

§  1 952.347    Changes  to  ^proved  plans. 

***** 

(d)  Temporary  Labor  Camps/Field 
Sanitation.  Effective  February  3,  1997, 
the  Assistant  Secretary-  approved 
Wyoming's  plan  amendment,  dated  July 
19,  1996,  relinquishing  coverage  for  the 
issues  of  field  sanitation  (29  CFR 
1928.110)  and  temporar\'  labor  camps 
(29  CFR  1910.142)  in  agriculture  (except 
for  agricultural  temporary'  labor  camps 
associated  with  egg,  poultry  or  red  meat 
production,  or  the  post-harvest 
processing  of  agricultural  or 
horticultural  commodities.)  The 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  has  assumed 
responsibility  for  enforcement  of  these 
Federal  OSHA  standards  in  agriculture 
in  Wyoming  pursuant  to  Secretary  of 
Labor's  Order  5-96,  dated  December  27, 
1996. 

[PR  Doc.  97-1028  Filed  1-1&-97;  8:45  am] 

BILUNG  CODE  4S10-26-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  57 

[DoD  Instruction  1342.12] 

Provision  of  Early  Intervention  and 
Special  Education  Services  to  Eligible 
DOD  Dependents  in  Overseas  Areas 

AGENCY:  Department  of  Defense. 
ACTION:  Final  rule. 

SUMMARY:  Prior  to  1991,  the  Department 
of  Defense  Dependents  Schools  (DoDDS) 
was  required  by  the  "Defense 
Dependent's  Education  Act  of  1978,"  as 
amended,  to  adhere  to  the  provisions  of 
the  "Education  of  All  Handicapped 
Children  Act."  With  the  enactment  of 
"Individuals  with  Disabilities  Education 
Act  Amendments  of  1991."  the 
Department  of  Defense  was  required  to 
modify  its  existing  special  education 
program  for  children  with  disabilities, 
ages  3  through  21.  and  to  provide  early 
intervention  services  to  children  birth 
through  2  years.  This  final  rule  assigns 
responsibility  for  the  implementation  of 
the  Act  to  the  Under  Secretary  of 
Defense  for  Personnel  and  Readiness, 
reflecting  a  reorganization  of  the 
Department  of  Defense;  assigns 
responsibilities  for  duties  previously 
assigned  to  Regional  Directors  to  Area 
Superintendents,  reflecting  a 
reorganization  of  the  DoDDS;  requires 
DoD  to  provide  early  intervention 
services  to  children  with  disabilities 


from  birth  through  2  years  of  age, 
requires  DoDDS  to  extend  special 
education  ser\'ices  to  students  from  3 
through  21  years  of  age  rather  than  from 
5  through  21;  expands  the  categories  of 
disability  to  include  both  autism  and 
traumatic  brain  injury;  expands  special 
education  services  to  include  both 
assistive  technology  and  transition; 
expands  the  role  of  the  DoD 
Coordinating  Committee  to  mclude 
early  inter\ention  as  well  as  special 
education  and  related  services; 
establishes  a  DoD  Inter-Component 
Coordinating  Council  on  Early 
Intervention;  expands  the  definition 
section  to  include  terminology  not 
contained  in  the  previous  part;  and 
transfers  the  administrative 
responsibility  for  conducting  hearings 
pursuant  to  this  rule  to  the  Defense 
Office  of  Hearings  and  Appeals. 
EFFECTIVE  DATE:  March  12.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Rebecca  Posante,  DOD,  Office  of  Family 
Policy.  4015  Wilson  Blvd.  BCT  #3. 
Arlington.  VA  22203-5190.  703-696- 
5734. 

SUPPI.EMENTARY  INFORMATION;  On  Mav 
31.  1995  (60  FR  28362).  the  Department 
of  Defense  published  a  proposed  rule. 
Written  comments  were  invited  and  due 
by  July  31.  1995.  In  response  to  this 
invitation,  six  individuals  and 
organizations  submitted  comments.  In 
addition,  pursuant  to  a  notice  appearing 
in  the  Federal  Register  on  July  13.  1995 
(60  FR  36081).  DoD  conducted  a  public, 
hearing  concerning  the  proposed  rule  on 
August  4,  1995.  All  written  comments 
and  the  transcript  of  the  public  hearing 
are  available  for  public  inspection  in  the 
DoD  Office  of  Family  Policy  at  the  above 
address. 

The  Office  of  the  Secretary  of  Defense 
has  carefully  considered  the  views  of 
the  public  as  reflected  in  the  written 
comments  and  testimony  at  the  public 
hearing.  A  description  of  these  views 
and  a  discussion  of  the  Department's 
response  to  them  follow. 

General.  One  commenter  noted  that 
the  proposed  rule  did  not  contain  a 
reference  to  29  U.S.C.  794,  Section  504 
of  the  Rehabilitation  Act  of  1973.  as 
amended.  This  section  does  not  apply  to 
persons  outside  of  the  United  States. 
Therefore,  the  final  rule  will  not  include 
a  reference  to  it. 

The  same  commenter  noted  that 
reference  should  be  made  to  the 
Architectural  Barriers  .^ct  of  1968.  This 
act  is  implemented  in  other  regulatory 
guidanc;p.  and  therefore  does  not  require 
reference  in  this  final  rule 

One  t  ommenter  recommended  that 
consideration  be  given  to  consolidating 
the  DoD  Instructions  that  pertain  to  the 
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DefMrtment's  overseas  and  domest^ 
schools'  special  education  and  related 
services  programs.  The  underlying 
statutory  bases  are  different  for  the  DoD 
domestic  and  overseas  schools  and  their 
service  delivery  models  are  different. 
Therefore,  the  Department  will  maintain 
separate  regulatory  guidance. 

Section  57.3.  One  commenter 
recommended  that  the  final  rule  include 
the  term  "psychotherapy  "  in  the 
definition  of  psychological  services.  The 
final  rule  uses  the  definition  from  the 
U.S.  Department  of  Education  regulation 
regarding  special  education.  That 
definition  does  not  contain  the  term 
"psychotherapy;"  therefore,  this 
recommendation  was  not  accepted. 

Section  57,3.  One  commenter 
requested  that  the  reference  to  early 
intervention  provided  under  the 
sujjervision  of  a  military  health 
department  be  changed  to  acknowledge 
that  early  intervention  services  are  not 
necessarily  health  or  medical  in  nature. 
The  final  rule  will  not  incorporate  this 
suggestion  since  the  assignment  of  early 
intervention  to  the  military  medical 
departments  was  accomplished  for 
organizational  efficiency. 

The  same  commenter  recommended 
that  reference  in  the  definitions  to 
"medically  related  services"  might 
confuse  the  supportive  and  educational 
nature  of  occupational  therapy  in 
schools  and  perpetuate  a  medical  model 
of  services.  The  final  rule  will  not 
incorporate  this  recommendation. 
Present  practice  in  the  DoD  includes 
occupational  therapy  and  some  other 
types  of  related  services  under  the 
heading  of  medically  related  services 
because  these  responsibilities  were 
assigned  to  the  military-  medical 
departments.  The  Department  does  not 
believe  that  this  has  resulted  in  the  use 
of  the  medical  model  in  the  provision  of 
medically  related  services. 

Appendix  A,  Section  C.l.M.  One 
commenter  noted  that  the  definition  for 
"developmental  delay"  contained  in  the 
proposed  rule  included  two  criteria  that 
were  not  equivalent.  In  order  to  clarify 
the  intent  of  the  criteria,  the  definition 
was  changed  to  the  following     C.l.  The 
child  is  experiencing  a  developmental 
delay  as  measured  by  diagnostic 
instruments  and  procedures  of  2 
standard  deviations  below  the  mean  in 
at  least  one  area,  or  by  a  25  percent 
delay  in  at  least  one  area  on  assessment 
instruments  that  yield  scores  in  months. 
or  a  developmental  delay  of  1  5 
standard  deviations  below  the  mean  in 
two  or  more  areas,  or  by  a  20  percent 
delay  on  assessment  instruments  that 
yield  scores  in  months  in  two  or  more 
of  the  following  areas  of  development: 


cognitive,  physical,  communication, 
social  or  emotional,  or  adaptive." 

Appendix  B.  Section  B.l.(e).  One 
commenter  recommended  that  the  term 
"education"  be  defined  for  students 
with  disabilities  to  delineate  clearly  that 
this  is  a  broad  concept  including 
socialization  and  life  .skills  for  more 
involved  students.  The  Final  Rule  will 
not  further  define  this  term  since  DoD 
guidance  and  practice  include  the 
concept  of  education  in  the  broadest 
sense  of  the  term. 

Appendix  B.  Section  4.  A  commenter 
noted  that  the  frequency  of  the 
reevaluation  process  should  not  be 
limited  to  every  three  years,  but  should 
occur  each  year.  This  section  in  the 
proposed  rule  states  that  "a  reevaluation 
for  eligibility  must  occur  at  least  every 
three  years,  or  more  frequently." 
Evaluations  to  determine  the  need  for 
services  may  be  completed  at  any  time, 
and  progress  reports  on  goals  and 
objectives  must  be  developed  at  each 
annual  review.  The  final  rule  follows 
the  U.S.  Department  of  Education 
regulation  regarding  reevaluation. 
Therefore,  this  recommendation  will  not 
be  incorporated  in  the  final  rule. 

Appendix  C.  Appendix  D.  and 
Appendix  E.  One  commenter 
recommended  expanding  the 
membership  on  the  National  Advisory 
Panel  on  the  Education  of  Dependents 
with  Disabilities,  the  DoD  Coordinating 
Committee  on  Early  Intervention. 
Special  Education  and  Related  Services, 
and  the  DoD  Inter-Component 
Coordinating  Council  on  Early 
Intervention  to  include  individuals  who 
are  knowledgea^^le  of  early  intervention, 
special  education,  and  related  services 
in  the  States  and  who  have  experience 
in  providing  those  services  to  children 
and  their  families.  The  proposed  rule 
conformed  to  the  statutory  requirements 
of  membership.  Therefore,  the 
membership  of  the  committees  and 
panel  has  not  been  changed  in  the  final 
rule 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  this  final 
rule  will  not  be  significant  as  defined  by 
Executive  Order  12866. 

Public  Law  96-354.  "Regulatory 
Flexibility  Act"  (5  U.S.C.  Chapter  6) 

It  has  been  determined  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  bet^ause  it 
affeds  only  eligible  DoD  dependents  in 
overseas  areas. 


Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  44) 

It  has  been  certified  that  this  final  rule 
will  not  impose  any  reporting  and 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

List  of  Subjects  in  32  CFR  Part  57 

Education  of  individuals  with 
disabilities.  Elementary  and  secondary 
education,  Government  employees. 
Military  personnel. 

Accordingly,  32  CFR  part  57  is 
revised  to  read  as  follows: 

PART  57— PROVISION  OF  EARLY 
INTERVErfTION  AND  SPECIAL 
EDUCATION  SERVICES  TO  EUGIBLE 
DOD  DEPENDENTS  IN  OVERSEAS 
AREAS 

Sec. 

57.1  Purpose. 

57.2  Applicability  and  scope. 

57.3  Definitions. 

57.4  Policy. 

57.5  Responsibilities. 

57.6  Procedures. 

Appendix  A  to  part  57— Procedures  for  the 
Provision  of  Early  Intervention  Services 
for  Infants  and  Toddlers  with  Disabilities 
and  their  Families 

Appendix  B  to  part  57 — Procedures  for 
Education  Programs  and  Services  for 
Children  with  Disabilities.  Aged  3  to  21, 
Inclusive 

Appendix  C  to  part  57— The  National 

Advisory  Panel  (NAP)  on  the  Education 
of  Dependents  with  Disabilities 

.Appendix  D  to  part  57— DoD  Coordinating 
Committee  on  Early  Intervention.  Special 
Education,  and  Medically  Related 
Services 

Appendix  E  to  part  57 — DoD  Inter- 
Component  Coordinating  Council  (ICC) 
on  Early  Intervention 

Appendix  F  to  part  57— Mediation  and 
Hearing  Procedures 
Authority:  20  U.S.C.  921  and  1400. 

§57.1    Purpose. 

This  part: 

(a)  Implement  policy  and  update 
responsibilities  and  procedures  under 
20  U.S.C.  921-932,  20  U.S.C.  1400  et 
seq.,  DoD  Directive  1342.6 »,  and  DoD 
Directive  1342.13  ^  for  providing  the 
following: 

(1)  A  free  appropriate  public 
education  (FAPE)  for  children  with 
disabilities  who  are  eligible  to  enroll  in 
the  Department  of  Defense  Dependent 
Schools  (DoDDS). 

(2)  Early  intervention  services  for 
infants  and  toddlers  birth  through  age  2 
years  who,  but  for  their  age,  would  be 
eligible  to  enroll  in  the  DoDDS  under 
DoD  Directive  1342.13. 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  .Springfield.  VA  22161. 

'See  footnote  1  to  § 57.1(a). 


selection,  at 

'  See  footnoti 
*  See. footnoti 
■*  See  footnoti 
'■  See  footnoti 
"  See  footnoti 
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(3)  A  comprehensive  and 
multidisciplinary  program  for  early 
intervention  services  for  infants  and 
toddlers  with  disabilities  and  their 
families. 

(b)  Establishes  a  National  Advisor\' 
Panel  (NAP)  on  Education  for  Children 
with  Disabilities,  ages  3  to  21,  inclusive, 
and  a  DoD  Inter-Component  Council 
(ICC)  on  Early  Intervention,  in 
accordance  with  DoD  Directive  5105.4  3. 

(c)  Establishes  a  DoD  Coordinating 
Committee  (DoD-CC)  on  Early 
Intervention,  Special  Education,  and 
Medically  Related  Services  (MRS). 

(d)  Authorizes  implementing 
instructions  consistent  with  DoD 
5025. 1-M  *.  and  DoD  forms  consistent 
withDoD83201-M5,  DoD  8910. 1-M  e, 
and  DoD  Instruction  7750.7  ■. 

§  57.2    Applicability  and  scope. 

This  part: 

(a)  Applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Unified  Combatant 
Commands,  the  Inspector  General  of  the 
Department  of  Defense,  the  Defense 
Agencies,  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "the 
DoD  Components"). 

(b)  Does  not  apply  to  schools  operated 
by  the  Department  of  defense  in  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern 
Marianna  Islands,  and  the  possessions 
of  the  United  States  (excluding  the  Trust 
Territon,'  of  the  Pacific  Islands  and 
Midway  Islands). 

(c)  Applies  to  infants,  toddlers,  and 
children  receiving  or  entitled  to  receive 
early  intervention  services  or  special 
educational  instruction  and  related 
services  from  the  Department  of 
Defense,  and  their  parents. 

§57.3    Definitions. 

Area  superintendent.  The 
Superintendent  of  a  DoDDS  area,  or 
designee. 

Assessment.  Techniques,  procedures, 
and/or  instruments  used  to  measure  the 
individual  components  of  an  evaluation. 

Assistive  technology  device.  Any  item, 
piece  of  equipment,  or  product  system 
that  is  used  to  increase,  maintain,  or 
improve  functional  capabilities  of 
children  with  disabilities. 

Assistive  technology  semce.  Any 
ser\'ice  that  directly  assists  an 
individual  with  a  disability  in  the 
selection,  acquisition,  or  use  of  an 


'See  footnote  1  to  §57  1(a). 
*  See. footnote  1  to  §57. 1(a). 
■*  See  footnote  1  to  §  57.1(a). 
''See  footnote  1  to  §  57.1(a). 
'See  footnote  1  to  S57.Ua). 


assistive  technology  device.  That  term 
includes  the  following: 

(1)  The  evaluation  of  the  needs  of  an 
individual  with  a  disability,  including  a 
functional  evaluation  in  the  individual's 
customary  environment. 

(2)  Purchasing,  leasing,  or  othen\'ise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  individuals  with 
disabilities. 

(3)  Selecting,  designing,  fitting, 
customizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing 
assistive  technology  devices. 

(4)  Coordinating  and  using  other 
therapies,  interventions,  or  services 
with  assistive  technology  devices,  such 
as  those  associated  with  existing 
educational  and  rehabilitative  plans  and 
programs. 

(5)  Training  or  technical  assistance  for 
an  individual  with  disabilities,  or.  the 
family  of  an  individual  with  disabilities. 

(6)  Training  or  technical  assistance  for 
professionals  (including  individuals 
providing  educational  rehabilitative 
services),  employers,  or  other 
individuals  who  provide  ser\'ices  to 
employ,  or  are  otherwise  substantially 
involved  in  the  major  life  functions  of 
an  individual  with  a  disability. 

Audiology.  A  service  that  includes  the 
following: 

(1)  Identification  of  children  with 
auditon,'  impairments. 

(2)  Determination  of  the  range,  nature, 
and  degree  of  hearing  loss,  and 
communication  functions  including 
referral  for  medical  or  other  professional 
attention  for  the  habilitation  of  hearing. 

(3)  Provision  of  habilitative  activities, 
such  as  language  habilitation,  auditor)- 
training,  speech-reading  (lip-reading), 
hearing  evaluation,  and  speech 
conser\'ation. 

(4)  Creation  and  administration  of 
programs  for  the  prevention  of  hearing 
loss. 

(5)  Counseling  and  guidance  of  pupils 
for  the  prevention  of  hearing  loss. 

(6)  Determination  of  the  child's  need 
for  group  and  individual  amplification, 
selecting  and  fitting  an  aid.  and 
evaluating  the  effectiveness  of 
amplification. 

Autism.  A  development  disability 
significantly  affecting  verbal  and 
nonverbal  communication  and  social 
interaction  generally  evident  before  age 
3  that  adversely  affects  educational 
performance  That  term  does  not 
include  a  child  with  charaderistics  of 
the  disability  termed  "serious  emotional 
disturbance." 

Case  study  committee  ICSCj.  (1)  A 
school-level  team  comprised  of,  among 
others,  the  principal,  other  educators, 
parents,  and  MRS  providers  who  do  the 
following: 


(i)  Oversee  screening  and  referral  of 
children  who  may  require  special 
education. 

(ii)  Oversee  the  multidisciplinary 
evaluation  of  such  children. 

(iii)  Determine  the  eligibility  of  the 
student  for  special  education  and 
related  services. 

(iv)  Formulate  an  individualized 
education  curriculum  reflected  in  an 
Individualized  Education  Program  (lEP). 
in  accordance  with  this  part. 

(v)  Monitor  the  development,  review, 
and  revision  of  lEPs. 

(2)  In  addition  to  the  required 
members  of  the  CSC,  other  membership 
will  var\  depending  on  the  purpose  of 
the  meeting.  An  area  CSC.  appointed  by 
the  DoDDS  Area  Superintendent,  acts  in 
the  absence  of  a  school  CSC.  Members 
of  an  area  CSC  may  be  assigned  to 
augment  a  school  CSC.  The  area  CSC 
must  have  at  least  two  members  besides 
the  parent.  One  of  the  DoDDS  members 
must  have  the  authority  to  commit 
DoDDS  resources;  one  shall  be  qualified 
to  provide,  or  supervise  the  provision  of 
special  education.  Other  members  may 
be  selected  from  the  following  groups: 

(i)  DoDDS  regular  education 
personnel. 

(ii)  DoDDS  special  education 
personnel. 

(iii)  MRS  personnel. 

Child-fma  The  ongoing  process  used 
by  the  DoDDS.  the  Militar> 
Departments,  and  the  other  DoD 
Components  to  seek  and  identify 
children  from  birth  to  age  21.  inclusive, 
who  may  require  early  intenention 
ser\'ices  or  special  education  and  related 
ser\'ices.  Child-find  activities  include 
the  dissemination  of  information  to  the 
public,  the  identification  and  screening 
of  children,  and  the  use  of  referral 
procedures. 

Children  vsith  disabilities  (ages  3  To 
21.  inclusive).  Children,  before 
graduation  from  high  school  or 
completion  of  the  General  Education 
Degree,  who  have  one  or  more 
impairments,  as  determined  by  a  CSC 
and  who  need  sp  cial  education  and 
related  ser%  ices. 

Consent.  That  term  means  the 
following: 

(1)  The  parent  is  fully  informed  of  all 
information  about  the  activity  for  which 
consent  is  sought   n  the  native  language 
or  in  another  nioae  of  communication, 
if  necessary. 

(2)  The  parent  understands  and  agrees 
in  writing  to  the  implementation  of  the 
activity  for  which  permission  is  sought. 
That  consent  dest.nbes  the  activitv.  lists 
the  child's  records  (if  any)  to  be  released 
outside  the  Deparimenf  of  Defense,  and 
specifies  to  whom  the  records  shall  be 
sent.  The  signed  consent  acknowledges 
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the  parent's  understanding  that  the 
parental  consent  is  voluntary  and  may 
be  revoked  at  any  time. 

Counseling  ser\'ice.  A  service 
provided  by  a  qualified  social  worker, 
psychologist,  guidance  counselor,  or 
other  qualified  personnel. 

Deaf-blindness.  Concomitant  hearing 
and  visual  impairments.  That  disability 
causes  such  severe  communication, 
developmental,  and  educational 
problems  that  it  cannot  be 
accommodated  in  special  education 
programs  solely  for  children  with 
deafness  or  blindness. 

Deafness.  A  severe  hearing  loss  or 
deficit  that  impairs  a  child's  ability  to 
process  linguistic  information  through 
hearing,  with  or  without  amplification, 
and  affects  the  educational  performance 
adversely 

Developmental  delay.  That  term 
means  the  following: 

(1)  A  significant  discrepancy  in  the 
actual  functioning  of  an  infant,  toddler. 
or  child,  birth  through  age  5.  when 
compared  with  the  functioning  of  a 
nondisabled  infant,  toddler,  or  child  of 
the  same  chronological  age  in  any  of  the 
following  areas;  physical,  cognitive, 
communication,  social  or  emotional, 
and  adaptive  developmental  as 
measured  using  standardized  evaluation 
instruments  and  confirmed  by  clinical 
observation  and  judgment. 

(2)  High  probability  for  developmental 
delay.  An  infant  or  toddler,  birth 
through  age  2.  with  a  diagnosed 
physical  or  mental  condition,  such  as 
chromosomal  disorders  and  genetic 
syndromes,  that  places  the  infant  or 
toddler  at  substantial  risk  of  evidencing 
a  developmental  delay  without  the 
benefit  of  early  intervention  services. 

Early  identification.  The 
implementation  of  a  formal  plan  for 
identifying  a  disability  as  early  as 
possible  in  a  child's  life. 

Early  intervention  services.  (Ij 
Developmental  services  that  meet  the 
following  criteria: 

(i)  Are  provided  under  the 
supervision  of  a  Military  medical 
Department. 

(ii)  Are  provided  using  Military 
Health  Services  System  resources  at  no 
cost  to  the  parents.  Parents  may  be 
charged  in  those  instances  where 
Federal  law  provides  for  a  system  of 
payments  by  families  including  a 
schedule  of  sliding  fees,  if  any.  (and 
incidental  fees  identified  in  Service 
guidance)  that  are  normally  charged  to 
infants,  toddlers,  and  children  without 
disabilities  or  to  their  parents. 

(iii)  Are  designed  to  meet  the 
developmental  needs  of  an  infant  or 
toddler  with  a  disability  in  any  one  or 
more  of  the  following  areas: 


(A)  Physical. 

(B)  Cognitive. 

(C)  Communication. 

(D)  Social  or  emotional. 

(E)  Adaptive  development. 

(iv)  Meet  the  standards  developed  or 
adopted  by  the  Department  of  Defense. 

(v)  Are  provided  by  qualified 
personnel  including  early  childhood 
special  educators,  speech  and  language 
pathologists  and  audiologists, 
occupational  therapists,  physical 
therapists,  psychologists,  social 
workers,  nurses,  nutritionists,  family 
therapists,  orientation      d  mobility 
specialists,  and  pediat-    lans  and  other 
physicians. 

(vi)  Maximally,  are  provided  in 
natural  environments  including  the 
home  and  community  settings  where 
infants  and  toddlers  without  disabilities 
participate. 

(vii)  Are  provided  in  conformity  with 
an  Individualized  Family  Service  Plan 
(IFSP). 

(2)  Developmental  services  include, 
but  are  not  limited  to,  the  following 
services:  family  training,  counseling, 
and  home  visits;  special  instruction; 
speech  pathology  and  audiology; 
occupational  therapy;  physical  therapy; 
psychological  services;  service 
coordination  services;  medical  services 
only  for  diagnostic  or  evaluation 
purposes;  early  identification,  screening 
and  assessment  services;  vision  services; 
and  social  work  services.  Also  included 
are  assistive  technology  devices  and 
assistive  technology  services;  health 
ser\'ices  necessary  to  enable  the  infant 
or  toddler  to  benefit  from  the  above 
early  intervention  services;  and 
transportation  and  related  costs 
necessary  to  enable  an  infant  or  toddler 
and  the  family  to  receive  early 
intervention  services. 

Eligible.  The  term  refers  to  children 
who  meet  the  age.  command 
sponsorship,  and  dependency 
requirements  established  by  the  DDEA, 
as  amended.  20  U.S.C.  921  et  seq.  and 
DoD  Directive  1342.1.3.  When  those 
conditions  are  met.  children  without 
disabilities,  ages  5  to  21,  and  children 
with  disabilities,  ages  3  to  21,  inclusive, 
are  authorized  to  receive  educational 
instruction  from  the  DoDDS. 
Additionally,  an  eligible  infant  or 
toddler  with  disabilities  is  a  child  from 
birth  through  age  2  years  who  meets  all 
of  the  DoDDS  eligibility  requirements 
except  for  the  age  requirement.  In 
school  year  1994  through  1995, 
multidisciplinarv'  assessments,  IFSPs, 
and  case  management  services  shall  be 
required  and  beginning  in  school  year 
1995  through  1996,  an  eligible  infant  or 
toddler  is  entitled  to  receive  early 


intervention  services,  in  accordance 
with  20  U.S.C.  1400  et  seq. 

Evaluation.  The  synthesis  of 
assessment  information  by  a 
multidisciplinary  team  used  to 
determine  whether  a  particular  child 
has  a  disability,  the  type  and  extent  of 
the  disability,  and  the  child's  eligibility 
to  receive  early  intervention  or  special 
education  and/or  related  services. 

Family  training,  counseling,  and 
home  visits.  Services  provided  by  social 
workers,  psychologists,  and  other 
qualified  personnel  to  assist  the  family 
of  an  infant  or  toddler  eligible  for  early 
intervention  services.  Those  services 
assist  a  family  in  understanding  the 
special  needs  of  the  child  and 
enhancing  the  child's  development. 

Free  appropriate  public  education 
(FAPE).  Special  education  and  related 
services  that  do  the  following: 

(1)  Are  provided  at  no  cost  to  parents 
of  a  child  with  a  disability,  and  are 
under  the  general  supervision  and 
direction  of  the  DoDDS. 

(2)  Are  provided  in  the  least 
restrictive  environmeht  at  a  preschool, 
elementary,  or  secondary  school. 

(3)  Are  provided  in  conformity  with 
anIEP. 

(4)  Meet  the  requirements  of  this  part. 
Functional  vocational  evaluation.  A 

student-centered  appraisal  process  for 
vocational  development  and  career 
decision  making.  It  allows  students, 
educators,  and  others  to  gather 
information  about  such  development 
and  decision  making.  Functional 
vocational  evaluation  activities  for 
transitional,  vocational,  and  career 
planning;  instructional  goals:  objectives; 
and  implementation. 

Health  services.  Services  necessary  to 
enable  an  infant  or  toddler  to  benefit 
from  the  other  early  intervention 
services  being  received  under  this  part. 
That  term  includes  the  following: 

(1)  Services  such  as  clean  intermittent 
catheterization,  tracheotomy  care,  tube 
feeding,  changing  of  dressings  or 
colostomy  collection  bags,  and  other 
health  services. 

(2)  Consultation  by  physicians  with 
other  service  providers  about  the  special 
healthcare  needs  of  infants  and  toddlers 
with  disabilities  that  shall  need  to  be 
addressed  in  the  course  of  providing 
other  early  intervention  services. 

(3)  That  term  does  not  include  the 
following: 

(i)  Services  that  are  surgical  or  solely 
medical. 

(ii)  Devices  necessary  to  control  or 
treat  a  medical  condition. 

(iii)  Medical  or  health  services 
routinely  recommended  for  all  infants 
or  toddlers. 

Hearing  impairment.  An  impairment 
in  hearing,  whether  permanent  or 
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fluctuating,  which  adversely  affects  a 
child's  educational  performance,  but  is 
not  included  under  deafness. 

Independent  evaluation.  An 
evaluation  conducted  by  a  qualified 
examiner  who  is  not  employed  by  the 
DoDDS. 

Individualized  education  program 
(lEP).  A  written  document  defining 
specially  designed  instruction  for  a 
student  with  a  disability,  ages  3  to  21, 
inclusive.  That  document  is  developed 
and  implemented,  in  accordance  with 
this  part. 

Individualized  family  service  plan 
(IFSP).  A  written  document  for  an  infant 
or  toddler,  age  birth  through  2,  with  a 
disability  and  the  family  of  such  infant 
or  toddler  that  is  based  on  a 
multidisciplinary  assessment  of  the 
unique  needs  of  the  child  and  concerns 
and  priorities  of  the  family,  and 
identifies  the  early  intervention  and 
other  services  appropriate  to  meet  such 
needs,  concerns,  and  priorities. 

Infants  and  toddlers  with  disabilities. 
Children,  ages  birth  through  2,  who 
need  early  intervention  services  because 
they: 

(1)  Are  experiencing  a  developmental 
delay;  or, 

(2)  Have  a  diagnosed  physical  or 
mental  condition  that  has  high 
probability  of  resulting  in  a 
developmental  delay. 

Inter-component.  Cooperation  among 
DoD  organizations  and  programs, 
ensuring  coordination  and  integration  of 
services  to  infants,  toddlers,  children 
with  disabilities  and  to  their  families. 

Medical  services.  Those  evaluative, 
diagnostic,  therapeutic,  and  supervisory 
services  provided  by  a  licensed  and  /or 
credentialed  physician  to  assist  CSCs 
and  to  implement  lEPs.  Medical  services 
include  diagnosis,  evaluation,  and 
medical  supervision  of  related  services 
that,  by  statute,  regulation,  or 
professional  tradition,  are  the 
responsibility  of  a  licensed  and 
credentialed  physician. 

Medically  related  services.  (1)  Medical 
services  (as  defined  in  definition 
"Medical  services")  are  those  services 
provided  under  professional  medical 
supervision,  which  are  required  by  a 
CSC  to  determine  a  student's  eligibility 
for  special  education  and,  if  the  student 
is  eligible,  the  special  education  and 
related  services  required  by  the  student 
under  this  part. 

(2)  Direct  or  indirect  services  under 
the  development  or  implementation  of 
an  lEP  necessary  for  the  student  to 
benefit  from  the  educational 
curriculum.  Those  services  may  include 
iHedical  services  for  diagnostic  or 
evaluative  purpose,  social  work, 
community  health  nursing,  dietary. 


occupational  therapy,  physical  therapy, 
audiology,  ophthalmology,  and 
psychological  testing  and  therapy. 

Meetings.  All  parties  attending  a 
meeting  to  determine  eligibility  or 
placement  of  a  child  shall  appear 
personally  at  the  meeting  site  on 
issuance  of  written  notice  and 
establishment  of  a  date  convenient  to 
the  concerned  parties.  When  a  necessarv 
participant  is  unable  to  attend, 
electronic  communication  suitable  to 
the  occasion  may  be  used  to  involve  the 
unavailable  party.  Parents  generally 
shall  be  responsible  for  the  cost  of  travel 
to  personally  attend  meetings  about  the 
eligibility  or  placement  of  their  child. 

Mental  retardation.  Significantly 
subaverage  general  intellectual 
functioning,  existing  concurrently  with 
deficits  in  adaptive  behavior.  That 
disability  is  manifested  during  the 
developmental  period  and  adversely 
affects  a  child's  educational 
performance. 

Multidisciplinary.  The  involvement  of 
two  or  more  disciplines  or  professions 
in  the  integration  and  coordination  of 
services,  including  evaluation  and 
assessment  activities,  and  development 
of  an  IFSP  or  an  lEP. 

Native  language.  When  used  with 
reference  to  an  individual  of  limited 
English  proficiency,  the  home  language 
normally  used  by  such  individuals,  or 
in  the  case  of  a  child,  the  language 
normally  used  bv  the  parent  of  the 
child. 

Natural  environments.  Settings  that 
are  natural  or  normal  (e.g.,  home  or  day 
care  setting)  for  the  infant,  toddler,  or 
child's  same-age  peers  who  have  no 
disability. 

Non-DoDDS  placement.  An 
assignment  by  the  DoDDS  of  a  child 
with  a  disability  to  a  non-DoDDS  school 
or  facility. 

Non-DoDDS  school  or  facility.  A 
public  or  private  school  or  other 
institution  not  operated  by  the  DoDDS. 

Nutrition  services.  Those  services  to 
infants  and  toddlers  include  the 
following: 

(1)  Conducting  individual 
assessments  in  nutritional  history  and 
dietary  intake;  anthropometric, 
biochemical,  and  clinical  variables: 
feeding  skills  and  feeding  problems;  and 
food  habits  and  food  preferences. 

(2)  Developing  and  monitoring  plans 
to  address  the  nutritional  needs  of 
infants  and  toddlers  eligible  for  early 
intervention  services. 

(3)  Making  referrals  to  community 
resources  to  carry  out  nutrition  goals. 

Occupational  therapy.  That  term 
includes  services  to  address  the 
functional  needs  of  children  (birth  to 
age  21,  inclusive)  related  to  adaptive 


development:  adapti  .e  behavior  and 
play;  and  sensor}',  motor,  and  postural 
development.  Those  services  are 
designed  to  imprr  -:■  the  child's 
functional  ability  lo  perform  tasks  in 
home,  school,  and  community  settings, 
and  include  the  following: 

(1)  Identification,  assessment,  and 
intervention. 

(2)  Adaption  of  the  environment  and 
selection,  design,  and  fabrication  of 
assistive  and  orthotic  devices  to  help 
develop^ient  and  promote  the 
acquisition  of  functional  skills. 

(3)  Prevention  or  minimization  of  the 
impact  of  initial  or  future  impairment, 
delay  in  development,  or  loss  of 
functional  ability. 

Orthopedic  impairment.  A  severe 
physical  impairment  that  adversely 
affects  a  child's  educational 
performance.  That  term  includes 
congenital  impairments  such  as  club 
foot  or  absence  of  some  member; 
impairments  caused  by  disease,  such  as 
poliomyelitis  and  bone  tuberculosis, 
and  impairments  from  other  reuses  such 
as  cerebra  palsy,  amputations,  and 
fractures  or  burns  causing  contractures. 

Other  health  impairment.  Limited 
strength,  vitality,  or  altemess  due  to 
chronic  or  acute  health  problems  that 
adversely  affect  a  r^ijld's  educational 
performance.  Such  impairments  include 
heart  condition,  tuberculosis,  rheumatic 
fever,  nephntis,  asthma,  sickle  cell 
anemia,  hemophilia,  seizure  disorder, 
lead  poisoning,  leukemia,  diabetes,  or 
attention  deficit  disorder. 

Parent.  The  biological  father  or 
mother  of  a  child;  a  person  who,  by 
order  of  a  court  of  competent 
jurisdiction,  has  been  declared  the 
father  or  mother  of  a  child  by  adoption: 
the  legal  guardian  of  a  child;  or  a  jjerson 
in  whose  household  a  child  resides,  if 
such  person  stands  in  loco  parentis  to 
that  child  and  contributes  at  least  one- 
half  of  the  child's  support. 

Parent  counseling  and  training.  A 
service  to  assist  parents  in 
understanding  the  sf)ecial  needs  of  their 
child's  development  and  by  providing 
them  with  information  on  child 
development  and  special  education. 

Personally  identifiable  information. 
Information  that  would  make  it  possible 
to  identify  the  infant,  toddler,  or  child 
with  reasonable  certainty.  Examples 
include  name,  parent's  name,  address, 
social  security  number,  or  a  list  of 
personal  characteristics. 

Physical  therapy.  That  term  includes 
services  to  children  (birth  to  age  21. 
inclusive)  to  address  the  promotion  of 
sensorimotor  function  through 
enhancement  of  musculoskeletal  status, 
neurobehavioral  organization, 
perceptual  and  motor  development. 
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cardiopulmonary  status,  and  effective 
environmental  adaption.  Those  services 
include  the  following: 

(1)  Screening,  evaluation,  and 
assessment  to  identify  movement 
dysfunction. 

(2)  Obtaining,  interpreting,  and 
integrating  information  to  appropriate 
program  planning  to  prevent,  alleviate. 
or  compensate  for  movement 
dysfunction  and  related  functional 
problems. 

(3)  Providing  individual  and  gpjup 
services  or  treatment  to  prevent, 
alleviate,  or  compensate  for  movement 
dysfunction  and  related  functional 
problems. 

Primary  referral  source.  Parents  and 
the  DoD  Components,  including  child 
development  centers,  pediatric  clinics. 
and  newborn  nurseries,  that  suspect  an 
infant  or  toddler  has  a  disability  and 
brings  the  child  to  the  atterition  of  the 
EIP. 

Psychological  se/v/ces.  A  service  that 
includes  the  following: 

(1)  Administering  psychological  and 
educational  tests  and  other  assessment 
procedures. 

(2)  Interpreting  test  and  assessment 
results. 

(3)  Obtaining,  integrating,  and 
interpreting  information  about  a  child's 
behavior  and  conditions  to  learning. 

(4)  Consulting  with  other  staff 
members,  including  service  providers, 
to  plan  programs  to  meet  the  special 
needs  of  children,  as  indicated  by 
psychological  tests,  interviews,  and 
behavioral  evaluations. 

(5)  Planning  and  managing  a  program 
of  psychological  services,  including 
psychological  counseling  for  children 
and  parents,  family  counseling, 
consultation  on  child  development. 
parent  training,  and  education 
programs. 

Public  awareness  program.  Activities 
or  print  materials  focusing  on  early 
identification  of  infants  and  toddlers 
with  disabilities.  Materials  mav  include 
information  prepared  and  disseminated 
by  a  military  medical  department  to  all 
primary  referral  sources  and 
information  for  parents  on  the 
availability  of  early  intervention 
services.  Procedures  to  determine  the 
availability  of  information  on  earlv 
intervention^ervices  to  parents  are  also 
included  in  that  program. 

Qualified.  A  person  who  meets  the 
DoD-approved  or  recognized 
certification,  licensing,  or  registration 
requirements  or  other  comparable 
requirements  in  the  area  in  which  the 
person  provides  special  education  or 
related  services  or  early  intervention 
services  to  an  infant,  toddler,  or  child 
with  a  disability. 


Recreation.  A  related  service  that 
includes  the  following. 

(1)  Assessment  of  leisure  activities. 

(2)  Therapeutic  recreational  activities. 

(3)  Recreational  programs  in  schools 
and  community  agencies. 

(4)  Leisure  education. 
Rehabilitation  counseling.  Services 

provided  by  a  rehabilitation  counselor 
or  other  qualified  personnel  in 
individual  or  group  sessions  that  focus 
specifically  on  career  development, 
employment  preparation,  achieving 
independence,  and  integration  in  the 
workplace  and  community  of  the 
student  with  a  disability. 

Related  ser\'ices.  Transportation  and 
such  developmental,  corrective,  and 
other  supportive  services  as  required  to 
assist  a  child,  age  3  to  21,  inclusive, 
with  a  di.sability  to  benefit  from  special 
education  under  the  child's  lEP.  The 
term  includes  speech  therapy  and 
audiology,  psychological  services, 
physical  and  occupational  therapy, 
recreation,  early  identification  and 
assessment  of  disabilities  in  children, 
counseling  services,  and  medical 
services  for  diagnostic  or  evaluative 
purposes.  That  term  also  includes 
rehabilitation  counseling  services, 
school  health  services,  social  work 
services  in  schools,  and  parent 
counseling.  The  sources  for  those 
services  are  school,  community,  and 
medical  treatment  facilities  (MTFs). 

School  health  services.  Services 
provided  by  a  qualified  school  nurse  or 
other  qualified  person. 

Separate  facility.  A  school  or  a 
portion  of  a  school,  regardless  of 
whether  it  is  operated  by  the  DoDDS, 
attended  exclusively  by  children  with 
disabilities. 

Serious  emotional  disturbance.  A 
condition  confirmed  by  clinical 
evaluation  and  diagnosis  and  that,  over 
a  long  period  of  time  and  to  a  marked 
degree,  adversely  affect  educational 
performance,  and  exhibits  one  or  more 
of  the  following  characteristics: 

(1)  Inability  to  learn  that  cannot  be 
explained  by  intellectual,  sensory,  or 
health  factors. 

(2)  Inability  to  build  or  maintain 
satisfactory  interpersonal  relationships 
with  peers  and  teachers. 

(3)  Inappropriate  types  of  behavior 
under  normal  circumstances. 

(4)  A  tendency  to  develop  physical 
symptoms  or  fears  associated  with 
personal  or  school  problems. 

(5)  .^  general  pervasive  mood  of 
unhappiness  or  depression.  Includes 
children  who  are  schizophrenic,  but 
does  not  include  children  who  are 
socially  maladju.sted  unless  it  is 
determined  they  are  seriously 
emotionally  disturbed. 


Service  coordination.  Activities  of  a 
service  coordinator  to  assist  and  enable 
an  infant  or  toddler  and  the  family  to 
receive  the  rights,  procedural 
safeguards,  and  services  that  are 
authorized  to  be  provided  under  the 
DoD  EIP.  Those  activities  include  the 
following: 

(1)  Coordinating  the  performance  of 
evaluation  and  assessments. 

(2)  Assisting  families  to  identify  their 
resources,  concerns,  and  priorities. 

(3)  Facilitating  and  participating  in 
the  development,  review,  and 
evaluation  of  IFSPs. 

(4)  Assisting  in  identifying  available 
service  providers. 

(5)  Coordinating  and  monitoring  the 
delivery  of  available  services. 

(6)  Informing  the  family  of  support  or 
advocacy  services. 

(7)  Coordinating  with  medical  and 
health  providers. 

(8)  Facilitating  the  development  of  a 
transition  plan  to  preschool  services. 

Service  provider.  Any  individual  who 
provides  services  listed  in  an  lEP  or  an 
IFSP. 

Social  work  services  in  schools.  A 
service  that  includes  the  following: 

(1)  Preparing  a  social  or  . 
developmental  history  on  a  child  with 
a  disability. 

(2)  Counseling  a  child  and  the  family 
on  a  group  or  individual  basis. 

(3)  WorKing  with  those  problems  in  a 
child's  home,  school,  or  community  that 
adversely  affect  adjustment  in  school. 

(4)  Using  school  and  community 
resources  to  enable  a  child  to  receive 
maximum  benefit  from  the  educational 
program. 

Special  education.  Instruction  and 
related  services  for  which  a  child,  age  3 
to  21,  inclusive,  becomes  entitled  when 
a  CSC  determines  a  child's  educational 
performance  is  adversely  affected  by 
one  or  more  disabling  conditions. 

(1)  Special  education  is  specially 
designed  instruction,  including  physical 
education,  which  is  provided  at  no  cost 
to  the  parent  or  guardians  to  meet  the 
unique  needs  of  a  child  with  a 
disability,  including  instruction 
conducted  in  the  classroom,  in  the 
home,  in  hospitals  and  institutions,  and 
in  other  settings. 

(2)  That  term  includes  speech  therapy 
or  any  other  related  service  if  the  service 
consists  of  specially  designed 
instruction,  at  no  cost  to  the  parents,  to 
meet  the  unique  needs  of  a  child  with 

a  disability. 

(3)  That  term  also  includes  vocational 
education  if  it  consists  of  specially 
designed  instruction,  at  no  cost  to  the 
parents,  to  meet  the  unique  needs  of  a 
child  with  a  disability. 

(4)  At  no  cost.  For  a  child  eligible  to 
attend  the  DoDDS  without  paying 
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tuition,  specially  designed  instruction 
and  related  services  are  provided 
without  charge.  Incidental  fees  normally 
charged  to  nondisabled  students  or  their 
parents  as  a  part  of  the  regular 
educational  program  may  be  imposed. 

(5)  Physical  education.  The 
development  of  the  following: 

(i)  Physical  and  motor  fitness. 

(ii)  Fundamental  motor  skills  and 
patterns. 

(iii)  Skills  in  aquatics,  dance,  and 
individual  and  group  games  and  sports, 
including  intramural  and  lifetime 
sports. 

(iv)  A  program  that  includes  special 
physical  education,  adapted  physical 
education,  movement  education,  and 
motor  development. 

(6)  Vocational  education.  Organized 
educational  programs  for  the 
preparation  of  individuals  for  paid  or 
unpaid  employment  or  for  additional 
preparation  for  a  career  requiring  other 
than  a  baccalaureate  or  advanced 
degree. 

Special  instruction.  That  term 
includes  the  following: 

(1)  The  design  of  learning 
environments  and  activities  to  promote 
acquisition  of  skills  in  a  variety  of 
developmental  areas,  including 
cognitive  proces.ses  and  social 
interaction. 

(2)  Curriculum  planning,  including 
the  planned  interaction  of  personnel, 
materials,  time,  and  space,  that  leads  to 
achieving  the  outcomes  in  an  IE?  or  an 
IFSP. 

(3)  Providing  families  with 
information,  skills,  and  support  to 
enhance  skill  development. 

(4)  Working  vnth  a  child  to  enhance 
development  and  cognitive  processes. 

Specific  learning  impairment.  A 
disorder  in  one  or  more  of  the  basic 
psychological  processes  involved  in 
understanding  or  in  using  spoken  or 
written  language  that  may  manifest 
itself  as  an  imperfect  ability  to  listen, 
think,  speak,  read,  write,  spell, 
remember,  or  do  mathematical 
calculations.  That  term  includes  such 
conditions  as  perceptual  disabilities, 
brain  injury,  minimal  brain  dysfunction, 
dyslexia,  and  developmental  aphasia. 
The  term,  commonly  called,  "specific 
learning  disability,"  does  not  include 
learning  problems  that  are  primarily  the 
result  of  visual,  hearing,  or  motor 
disabilities;  mental  retardation; 
emotional  disturbance;  or 
environmental,  cultural,  or  economic 
differences. 

Speech  and  language  impairments.  A 
communication  disorder,  such  as 
stuttering,  impaired  articulation,  voice 
impairment,  or  a  disorder  in  the 
receptive  or  expressive  areas  of  language 


that  adversely  affects  a  child's 
educational  performance. 

Speech  therapy.  That  related  service 
includes  the  following: 

(1)  Identification  of  children  with 
communicative  or  oropharyngeal 
disorders  and  delays  in  development  of 
communication  skills. 

(2)  Diagnosis  and  appraisal  of  specific 
speech  or  language  impairments. 

(3)  Referral  for  medical  or  other 
professional  attention  to  correct  or 
habilitate  speech  or  language 
impairments. 

(4)  Provision  of  speech  and  language 
services  for  the  correction,  habilitation, 
and  prevention  of  communicative 
impairments. 

(5)  Counseling  and  guidance  of 
children,  parents,  and  teachers  for 
speech  and  language  impairments. 

Transition  sen-ices.  That  term  means 
the  following: 

(1)  A  coordinated  set  of  activities  for 
a  student  that  may  be  required  to 
promote  movement  from  early 
intervention,  preschool,  and  other 
educational  programs  into  different 
educational  settings  or  programs. 

(2)  For  students  14  years  of  age  and 
older,  transition  services  are  designed  in 
an  outcome-oriented  process  which 
promotes  movement  from  school  to 
postschool  activities;  including,  post- 
secondary  education,  vocational 
training,  integrated  employment;  and 
including  supported  employment, 
continuing  and  adult  education,  adult 
services,  independent  living,  or 
community  participation.  The 
coordinated  set  of  activities  shall  be 
based  on  the  individual  student's  needs, 
considering  the  student's  preferences 
and  interests,  and  shall  include 
instruction,  community  experiences,  the 
development  of  employment  and  other 
postschool  adult  living  objectives,  and 
acquisition  of  daily  living  skills  and 
functional  vocational  evaluation. 

Transportation.  A  service  that 
includes  the  following: 

(1)  Services  rendered  under  the  KP  of 
a  child  with  a  disability: 

(i)  Travel  to  and  from  school  and 
between  schools,  including  travel 
necessary  to  permit  participation  in 
educational  and  recreational  activities 
and  related  services. 

(ii)  Travel  in  and  around  school 
buildings. 

(iii)  Speciahzed  equipment,  including 
special  or  adapted  buses,  lifts,  and 
ramps,  if  required  to  provide 
transportation  for  a  child  with  a 
disability. 

(2)  Transportation  and  related  costs 
for  early  intervention  services  include 
the  cost  of  travel  (e.g.,  mileage  or  travel 
bv  taxi,  common  carrier,  or  other  means) 


and  other  costs  (e.g.,  tolls  and  parking 
expenses)  that  are  necessary  to  enable 
an  eligible  child  and  the  family  to 
receive  early  intervention  services. 

Traumatic  brain  injury.  An  acquired 
injury  to  the  brain  caused  by  an  external 
physical  force  resulting  in  total  or 
partial  functional  disability  or 
psychosocial  impairment  that  adversely 
affects  educational  performance.  That 
term  includes  open  or  closed  head 
injuries  resulting  in  mild,  moderate,  or 
severe  impairments  in  one  or  more  areas 
including  cognition,  language,  memory, 
attention,  reasoning,  abstract  thinking, 
judgment,  problem  solving.  sensor>', 
perceptual  and  motor  abilities, 
psychosocial  behavior,  physical 
function,  information  processing,  and 
speech.  That  term  does  not  include 
brain  injuries  that  are  congenital  or 
degenerative,  or  brain  injuries  that  are 
induced  by  birth  trauma. 

Vision  sen'ices.  Services  neces-sarv  to 
habilitate  or  rehab   itate  the  effects  of 
sensor>-  impairment  resulting  from  a 
loss  of  vision. 

Visual  impairment.  An  impairment  of 
vision  that,  even  with  correction, 
adversely  affects  a  child's  educational 
performance.  That  term  includes  both 
partially  seeing  and  blind  children. 

§57.4    Policy. 

It  is  DoD  policy  that: 

(a)  Eligible  infants  and  toddlers  with 
disabilities  and  their  families  shall  be 
entitled  to  receive  early  intervention 
services  consistent  with  Appendix  A  to 
this  part. 

fb)  Eligible  children  with  disabilities, 
ages  3  to  21.  inclusive,  shall  be  provided 
a  FAPE  in  the  least  restrictive 
environment,  consistent  with  Appendix 
B  to  this  part. 

(c)  Parents  of  eligible  infants, 
toddlers,  and  children  with  disabilities 
from  birth  to  age  21.  inclusive,  shall  be 
full  participants  in  early  intervention 
and  special  education  services. 

§57.5    Responsibilities. 

(a)  The  Under  Secretary  of  Defense  for 
Personnel  and  Readiness  shall: 

(1)  Establish  a  NAP  consistent  with 
Appendix  C  to  this  part. 

(2)  Establish  and  chair,  or  designate  a 
"Chair,"  of  the  DoD-CC  on  Early 
Intervention.  Special  Education,  and 
MRS  consistent  with  Appendix  D  to  this 
part. 

(3)  Establish  and  chair,  or  designate  a 
"Chair,"  of  the  DoD  Inter-Component 
Coordinating  Council  (ICC)  on  Early 
Intervention  consistent  with  Appendix 
E  to  this  part. 

(4)  Ensure  compliance  with  this  part 
in  the  provision  of  early  intervention 
services.  sf)ecial  education,  and  related 
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services  through  the  DoD-CC,  in 
accordance  with  DoD  Instruction 
1342.14  *  and  other  appropriate 
guidances. 

(5)  In  consultation  with  the  General 
Counsel  of  the  Department  of  Defen.se 
(GC,  DoD)  and  the  Secretaries  of  the 
Military  Departments,  do  the  following; 

(i)  Ensure  that  eligible  infants  and 
toddlers  with  disabilities  and  their 
families  are  provided  early  intervention 
services  under  20  U.S.C.  921  et  seq.  and 
1400  et  seq. 

(ii)  Ensure  the  coordination  of  early 
intervention,  special  education,  and 
related  services. 

(iii)  Ensure  the  development  of  a  DoD- 
wide  comprehensive  child-find  system 
to  identify  eligible  infants,  toddlers,  and 
children  ages  birth  to  age  21,  inclusive, 
under  20  U.S.C  921  et  seq.  and  1400  et 
seq.  who  may  require  early  intervention 
or  special  education  services. 

(iv)  Ensure  that  DoD  personnel  are 
trained  to  provide  the  mediation 
services  specified  in  Append i.x  F  to  this 
part. 

(v)  Ensure  that  transition  services  are 
available  to  promote  movement  from 
early  intervention,  preschool,  and  other 
educational  programs  into  different 
educational  settings  and  postsecondary 
environments. 

(vi)  Ensure  that  DoD  personnel  who 
provide  services  (e.g.,  child  care, 
medical  care,  and  recreation)  to  infants 
and  toddlers  and  their  families  are 
participants  in  a  comprehensive  inter- 
Component  system  for  early 
intervention  services. 

(vii)  Assign  functions  and  geographic 
regions  of  responsibility  to  the  Military 
Departments  for  providing  MRS  and 
early  intervention  services. 

(viii)  Ensure  that  the  Militarv 
Departments  deliver  the  following: 

(A)  A  comprehensive,  coordinated  and 
multidisciplinary  program  of  early 
mfervention  services  for  eligible  infants  and 
toddlers  with  disabilities. 

(B)  MRS  for  eligible  children  with 
disabilities,  ages  3  to  21,  inclusive. 

(ix)  Ensure  that  qualified  personnel 
participate  in  providing  transition  services 
for  eligible  infants,  toddlers,  and  children 
with  disabilities  from  birth  to  age  21, 
inclusive. 

(x)  Ensure  the  development  and 
implementation  of  a  comprehensive  system 
of  personnel  development  for  the  DoDDS  and 
the  Military  Departments  That  system  shall 
include  professionals,  paraprofessionals.  and 
primary  referral  source  personnel  in  the  areas 
of  early  intervention,  special  education,  and 
MRS  That  system  may  include  the  following: 

(A)  Implementing  innovative  strategies  and 
activities  for  the  recruitment  and  retention  of 
providers  of  early  intervention  services, 
special  education,  and  MRS. 


(B)  Ensuring  that  personnel  requirements 
are  established  consistent  with  recognized 
certification,  licensing,  registration,  or  other 
comparable  requirements  for  personnel 
providing  early  intervention  services,  special 
education,  or  MRS. 

(C)  Ensuring  that  training  is  provided  in 
and  across  disciplines. 

(D)  Training  providers  of  early  intervention 
services,  special  education,  and  MRS  to  work 
overseas. 

(xi)  Develop  procedures  to  compile  data  on 
the  numbers  of  eligible  infants  and  toddlers 
with  disabilities  and  their  families  in  need  of 
early  intervention  services,  in  accordance 
with  DoD  Directives  5400.7  and  5400. 11. "» 
Those  data  elements  shall  include  the 
following: 

(A)  The  number  of  infants  and  toddlers  and 
their  families  served. 

(B)  The  types  of  services  provided. 

(C)  Other  information  required  to  evaluate 
the  implementation  of  early  intervention 
programs  (ElPs). 

(xii)  Resolve  disputes  in  the  DoD 
Components  arising  under  Appwndix  A  to 
this  part. 

(b)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Provide  MRS  for  eligible  children  with 
disabilities,  ages  3  to  21.  inclusive. 

(2)  Plan,  develop,  and  implement  a 
comprehensive,  coordinated,  intra- 
Comjxinent.  and  community-based  system  of 
early  intervention  services  for  eligible  infants 
and  toddlers  with  disabilities  and  their 
families. 

(3)  Design  and  implement  activities  to 
ensure  compliance  through  technical 
assistance  and  program  evaluation  for  early 
intervention  and  MRS. 

(c)  The  Director.  Department  of  Defense 
Education  Activity,  shall  ensure  that  the 
Director,  DoDDS,  does  the  following: 

(1)  Ensures  that  eligible  children  with 
disabilities,  ages  3  to  21.  inclusive,  are 
provided  a  FAPE. 

(2)  Ensures  that  the  educational  needs  of 
children  with  and  without  disabilities  are 
met  comparably,  consistent  with  Appendix  B 
to  this  part. 

(3)  Ensures  that  educational  facilities  and 
services  operated  by  the  DoDDS  for  children 
with  and  without  disabilities  are  comparable. 

(4)  Maintains  records  on  special  education 
and  related  services  provided  to  eligible 
children  with  disabilities,  ages  3  to  21, 
inclusive,  consistent  with  DoD  Directive 
5400. 1 1 

(5)  Provides  any  or  all  special  education 
and  related  services  required  by  a  child  with 
a  disability,  ages  3  to  21,  inclusive,  other 
than  those  furnished  by  the  Secretaries  of  the 
Military  Departments.  The  Director,  DoDDS, 
may  act  through  inter-Agency,  intra-Agency. 
and  inter-Service  arrangements,  or  through 
contracts  with  private  parties  when  funds  are 
authorized  and  appropriated. 

(6)  Particifjates  in  the  development  and 
implementation  of  a  comprehensive  system 
of  personnel  development. 

(7)  Undertakes  activities  to  ensure 
compliance  by  the  DoDDS  with  this  part 
through  monitoring,  technical  assistance,  and 


program  evaluation  of  special  education  and 
those  related  services  provided  by  the 
DoDDS. 

(d)  The  Director,  Defense  Office  of 
Hearings  and  Appeals,  under  the  General 
Counsel  of  the  Department  of  Defense,  shall 
ensure  impartial  due  process  hearings  are 
provided  consistent  with  Appendix  F  to  this 
part. 

§  57.6    Procedures. 

(a)  The  procedures  for  early 
intervention  services  for  infants  and 
toddlers  with  disabilities  and  their 
families  are  prescribed  in  Appendix  A 
to  this  part. 

(b)  Tne  procedures  for  educational 
programs  and  services  for  children  with 
disabilities,  ages  3  to  21,  inclusive,  are 
prescribed  in  Appendix  B  to  this  part. 

(c)  The  procedures  for  conducting 
hearings  are  prescribed  in  Appendix  F 
to  this  part. 

Appendix  A  to  Part  57 — Procedures  for 
the  Provision  of  Early  Intervention 
Services  for  Infants  and  Toddlers  With 
Disabilities  and  Their  Families 

A.  Requirements  for  an  Early  Intervention 
Program  (EIP) 

1.  All  eligible  infants  and  toddlers  with 
disabilities  from  birth  through  age  2  and  their 
families  shall  receive  early  intervention 
services,  as  follows: 

a.  In  school  years  1991  through  1994,  the 
Department  of  Defense  planned  and 
continues  to  develop  a  comprehensive, 
coordinated,  multidisciplinary  program  of 
early  intervention  services  for  infants  and 
toddlers  with  disabilities  among  DoD  entities 
involved  in  providing  such  services. 

b.  In  school  year  1994  through  1995,  the 
Department  of  Defense  implemented  and 
shall  continue  to  implement  the  following 
program  compxinents  described  in  paragraph 
.A.l.a.  of  this  Appendix: 

(1)  Multidisciplinarv  assessments. 

(2)  IFSPs. 

(3)  Service  coordination. 

c.  In  school  year  1995  through  1996,  the 
Department  of  Defense  shall  implement  the 
program  described  in  paragraph  A.l.a,  of  this 
Appendix. ' 

2.  Early  intervention  services  shall  be 
provided  in  the  natural  environment. 

3.  Parents  of  infants  and  toddlers  with 
disabilities  are  to  be  full  and  meaningful 
participants  in  the  EIP. 

B.  Military  Department  Responsibilities 

Each  Military  Department  shall  develop 
and  implement  in  its  assigned  geographic 
area  a  system  to  provide  for  the  following: 

1.  .A  comprehensive  child  find  procedure 
coordinated  with  the  DoDDS  child  find 
system  and  primary  referral  sources  such  as 
the  child  development  center  and  the 
pediatric  clinic. 

2.  Administration  and  supervision  of  EIPs 
and  services. 

3.  Identification  of  available  resources  and 
coordination  with  those  resource  providers. 


'See  footnote  1  to  857.1(a). 


"See  footnote  1  to  § 57.1(a). 


'  The  EIP  shall  be  continuously  implemented. 
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including  the  DoD  Components,  who 
routinely  provide  services  to  infants  and 
toddlers  without  disabilities  and  their 
families. 

4.  Procedures  to  provide  timely  services  for 
infants  and  toddlers  with  disabilities  and 
their  families. 

5.  Procedures  to  resolve  inter-Component 
disputes  about  the  delivery  of  early 
intervention  services. 

6.  Procedures  to  collect  and  report  data 
reflecting  the  number  of  infants  and  toddlers 
and  their  families  served,  the  types  of 
services  provided,  and  other  information 
required  by  the  USD(P&R)  implementation  of 
early  intervention  services. 

7.  Multidisciplinary,  comprehensive,  and 
functional  assessment  of  the  unique  strengths 
and  needs  of  infants  or  toddlers  and  the 
identification  of  services  to  meet  those  needs. 

8.  Procedures  for  a  family-directed 
assessment  to  determine  resources,  priorities, 
and  concerns  of  a  family  and  to  identify 
services  necessary  to  enhance  a  family's 
capacity  to  meet  the  child's  needs. 

9.  An  IFSP  that  details  the  early 
intervention  services  and  the  coordination  of 
those  services. 

10.  A  public  awareness  program  focusing 
on  early  identification  of  infants  and  toddlers 
with  disabilities. 

11.  A  central  directory  that  includes  a 
description  of  the  early  intervention  services 
and  other  relevant  resources  available  in  each 
military  community  overseas. 

12.  Information  to  parents  about  their  EIP 
procedural  safeguards. 

13.  Establishment  of  ICCs  at  appropriate 
levels.  Memberships  shall  include  parents 
and  the  DoD  Components  who  are  involved 
in  the  delivery  of  early  intervention  services. 

14.  Policies  and  procedures  for  the 
establishment  and  maintenance  of  standards 
to  ensure  that  personnel  necessarv'  to  carry 
out  the  EIP  are  prepared  and  trained. 

C.  Eligibility 

Infants  and  toddlers  with  disabilities  from 
birth  through  age  2  are  eligible  for  early 
intervention  services  because  they  meet  one 
of  the  following  criteria: 

1.  The  child  is  experiencing  a 
developmental  delay  as  measured  by 
diagnostic  instruments  and  procedures  of  2 
standard  deviations  below  the  mean  in  at 
least  one  area,  or  by  a  25  percent  delay  in  at 
least  one  area  on  assessment  instruments  that 
yield  scores  in  months,  or  a  developmental 
delay  of  1.5  standard  deviations  below  the 
mean  in  two  or  more  areas,  or  by  a  20  percent 
delay  on  assessment  instruments  that  yield 
scores  in  months  in  two  or  more  of  the 
following  areas  of  development:  Cognitive, 
physical,  communication,  social  or 
emotional,  or  adaptive. 

2.  The  child  has  a  diagnosed  physical  or 
mental  condition  which  has  a  high 
probability  of  resulting  in  developmental 
delay;  e.g.,  chromosomal  disorders  or  genetic 
syndromes. 

D.  IFSP 

1.  Each  military  medical  department  shall 
develop  and  implement  procedures  to  ensure 
that  an  IFSP  is  developed  bv  a 
multidisciplinary  team  including  the  parents 


of  each  infant  or  toddler  with  a  disability 
who  meets  the  eligibility  criteria  in  section 
C.l.  of  this  appendix. 

2.  Meetings  to  develop  and  review  the  IFSP 
must  include  the  following  participants: 

a.  The  parent  or  parents  of  the  child. 

b.  Other  family  members,  as  requested  by 
the  fjarent.  if  possible. 

c.  An  advocate  outside  of  the  family,  if  the 
parent  requests  that  p>erson's  participation. 

d.  The  EIP  services  coordinator  who  has 
worked  with  the  family  since  the  initial 
referral  of  the  child  or  who  has  been 
designated  as  "responsible  for  the 
implementation  of  the  IFSP." 

e.  The  person(s)  diiectly  involved  in 
conducting  the  evaluations  and  assessments. 

f  As  appropriate,  persons  who  shall 
provide  services  to  the  child  or  family. 

3.  If  a  person  listed  in  section  D.2.  of  this 
appendix  is  unable  to  attend  a  meeting, 
arrangements  must  be  made  for  the  person's 
involvement  through  other  means,  including 
the  following: 

a.  Participating  in  a  telephone  conference 
call. 

b.  Having  a  knowledgeable  representative 
attend  the  meeting. 

c.  Making  pertinent  records  available  at  the 
meeting. 

4.  The  IFSP  shall  be  v^Titten  in  a  reasonable 
time  after  assessment  and  shall  contain  the 
following: 

a.  A  statement  of  the  child's  current 
developmental  levels  including  physical, 
cognitive,  communication,  social  or 
emotional,  and  adaptive  behaviors  based  on 
acceptable  objective  criteria, 

b.  A  statement  of  the  family's  resources, 
priorities,  and  concerns  on  enhancing  the 
child's  development. 

c.  A  statement  of  the  major  outcomes 
expected  to  be  achieved  for  the  child  and  the 
family.  Additionally,  the  statement  shall 
contain  the  criteria,  procedures,  and 
timeliness  used  to  determine  the  degree  to 
which  progress  toward  achieving  the 
outcomes  is  being  made  and  whether 
modification  or  revision  of  the  outcomes  and 
services  are  necessan.' 

d.  A  statement  of  the  specific  early 
intervention  services  necessary'  to  meet  the 
unique  needs  of  the  child  and  the  family 
including  the  frequency,  intensity,  and 
method  of  delivering  sen'ices 

e.  A  statement  of  the  natural  environments 
in  which  early  intervention  services  shall  be 
provided. 

f  The  projected  dates  for  initiation  of 

services  and  the  anticipated  duration  of  those 

services, 
g.  The  name  of  the  EIP  service  coordinator, 
h.  The  steps  to  be  taken  supporting  the 

transition  of  the  toddler  with  a  disability  to 

preschool  or  other  services, 

5.  The  IFSP  shall  be  evaluated  at  least  once 
a  year  and  the  family  shall  be  provided  an 
opportunity  to  review  the  plan  at  6-month 
intervals  (or  more  frequently,  based  on  the 
child  and  family  needs). 

6.  The  contents  of  the  IFSP  shall  be 
explained  to  the  parents  and  an  informed, 
written  consent  from  the  parents  shall  be 
obtained  before  providing  early  intervention 
services  described  in  that  plan, 

7  With  the  parents  consent,  early 
intervention  services  may  begin  before  the 


completion  of  the  evaluation  and  assessment 
when  it  has  been  determined  by  a 
multidisciplinary  team  that  a  service  is 
needed  immediately  by  the  child  and/or  the 
child's  family.  Although  all  assessments  have 
not  been  completed,  an  IFSP  must  be 
developed  before  the  start  of  services.  The 
remaining  asses.sments  must  then  be 
completed  in  a  timely  manner 

8  If  a  parent  does  not  provide  consent  for 
participation  in  all  early  intervention 
services,  the  services  shall  still  be  provided 
for  those  interventions  to  which  a  p>arent 
does  give  consent. 

£  Procedural  Safeguards  in  the  EIP 

1,  Parents  of  infants  and  toddlers  with 
disabilities  are  afforded  the  following 
procedural  safeguards  to  ensure  that  their 
children  receive  appropriate  early 
intervention  services: 

a.  The  timely  administrative  resolution  of 
parental  complaints,  including  hearing 
procedures  in  apf>endix  F  to  this  part 

b.  The  right  to  confidentiality  of  personally 
identifiable  information  under  DoD  Directive 
5400  n  >^ 

c  The  right  to  written  notice  and  consent 
to  the  release  of  relevant  information  outside 
the  Department  of  Defense 

d  The  right  to  determine  whether  they, 
their  child,  or  other  family  members  shall 
accept  or  decline  any  early  intervention 
services  without  jeopardizing  other  early 
intervention  services 

e.  The  opportunity  to  examine  records  on 
assessment,  screening,  eligibilitv 
determinations  and  the  development  and 
implementation  of  the  IFSP, 

i.  The  right  to  prior  written  notice  when 
the  EIP  multidisciplinary  team  proposes,  or 
refijses.  to  initiate  or  change  the 
identification,  evaluation,  placement,  or 
provision  of  early  intprvention  services  to  the 
infant  or  toddler  with  a  disability 

g.  The  right  to  prior  written  notice  in  their 
natiye  language,  unless  it  clearly  is  not 
possible  to  do  so,  which  informs  them  of  all 
procedural  safeguards 

h.  During  the  pendency  of  any  proceeding 
or  action  invoKing  a  complaint,  unless  the 
EIP  and  the  parents  otherwise  agret-,  the 
child  shall  continue  to  receive  the 
appropriate  earl\  intervention  services 
current))  being  provided,  or.  if  applying  for 
initial  ser\  ices,  shall  receive  the  services  not 
in  dispute. 

2.  Parents  shall  be  advised  of  their  rights 
to  due  process,  as  defined  in  appendix  F  to 
this  part 

Appendix  B  to  Part  57 — Procedures  for 
Educational  Programs  and  Services  for 
Children  With  Disabilities,  Ages  3  to  21. 
Inclusive 

A  Identification  and  Screening 

It  is  the  resfwnsibility  of  school  officials  of 
the  DoDDS  to  l(x:ate.  identify-,  and  with  the 
consent  of  a  child's  parent,  evaluate  all 
children  who  are  eligible  to  enroll  in  the 


•'Copies  nrviiy  be  obtained,  at  cost,  from  the 
National  Technical  Information  5>er\ice.  5285  Port 
Royal  Road.  Springfield.  VA  22161. 
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DoDDS  under  DoD  Directive  1342.13  '  who 
may  require  sp)ecial  education  and  related 
services. 

1.  Procedures  for  Identification  and 
Screening.  The  DoDDS  officials  shall  conduct 
the  following  activities  to  determine  if  a 
child  needs  special  education  and  related 
services: 

a.  Screen  educational  records. 

b.  Screen  students  using  system-wide  or 
other  basic  skill  tests  in  the  areas  of  reading, 
math,  and  language  arts. 

c.  Screen  school  health  data  such  as  reports 
of  hearing,  vision,  speech,  or  language  tests 
and  refxirts  from  healthcare  personnel  about 
the  health  status  of  a  child. 

d.  Analyze  school  records  to  obtain 
pertinent  information  about  the  basis  for 
suspensions,  exclusions,  withdrawals,  and 
disciplinary  actions. 

e.  In  cooperation  with  the  Military 
Departments,  conduct  on-going  child-finding 
activities  and  publish,  periodically,  any 
information,  guidelines,  and  direction  on 
child-find  activities  for  eligible  children  with 
disabilities,  ages  3  to  21,  inclusive 

f  Coordinate  the  transition  of  children 
from  early  intervention  to  preschool  with  the 
Military  Services. 

2.  Referral  of  a  Child  for  Special  Education 
or  Related  Services.  The  DoDDS  officials, 
MRS  providers,  or  others  who  suspect  that  a 
child  has  a  possible  disabling  condition  shall 
refer  that  child  to  the  CSC. 

B.  Assessment  and  Evaluation 

Any  eligible  child  who  is  referred  to  a  CSC 
shall  receive  a  full  and  comprehensive 
diagnostic  evaluation  of  educational  needs. 
An  evaluation  shall  be  conducted  before  an 
lEP  is  developed  or  placement  is  made  in  a 
special  education  program. 

1 .  Procedures  for  Assessment  and 
Ewluation.  A  CSC  shall  ensure  that  the 
following  elements  are  included  in  a 
comprehensive  assessment  and  evaluation  of 
a  child: 

a.  Assessment  of  visual  and  auditory 
acuity 

b.  A  plan  to  as.sess  the  typ>e  and  extent  of 
the  disability  A  child  shall  be  assessed  in  all 
areas  related  to  the  suspected  disability 
When  necessan.'.  the  assessment  plan  shall 
include  the  following: 

(1)  Assessment  of  the  level  of  functioning 
academically,  intellectually,  emotionally, 
socially,  and  in  the  family 

(2)  Observation  m  an  educational 
environment. 

(3)  Assessment  of  physical  status  including 
perceptual  and  motor  abilities. 

(4)  Assessment  of  the  need  for  transition 
services  for  students  14  years  and  older,  the 
acquisition  of  daily  living  skills,  and 
functional  vocational  assessment 

c.  The  involvement  of  parents,  under  this 
part. 

d.  The  use  of  all  locally  available 
community,  medical,  and  school  resources  to 
accomplish  the  assessment  .\i  least  one 
specialist  with  knowledge  in  the  area  of  the 
suspected  disability  shall  be  a  member  of  the 
multidisciplinary  assessment  team 


'  Copies  mav  b*  obtained,  at  cost,  from  the 
Niationai  Technical  Information  Service.  5285  Port 
Rovai  Road.  Springfield.  VA  22161. 


e.  The  requirement  that  each  assessor 
prepare  an  individual  assessment  report  that 
describes  the  instruments  and  techniques 
used,  the  results  of  the  testing,  and  the 
relationship  of  those  findings  to  educational 
functioning. 

i.  The  inclusion  of  a  description  of  the 
problem  area  constituting  the  basis  for  an 
MRS  referral. 

2.  Standards  for  Assessment  Selection  and 
Procedures  All  DoD  elements,  including  the 
CSC  and  MRS  providers,  shall  ensure  that 
assessment  materials  and  evaluation 
procedures  comply,  as  follows: 

a.  Selected  and  administered  so  as  not  to 
be  racially  or  culturally  discriminatory. 

b.  Administered  in  the  native  language  or 
mode  of  communication  of  the  child  unless 
it  clearly  is  not  possible  to  do  so. 

c.  Validated  for  the  specific  purpose  for 
which  they  are  used  or  intended  to  be  used. 

d.  Administered  by  trained  personnel  in 
compliance  with  the  instructions  of  the 
testing  instrument. 

e.  Administered  such  that  no  single 
procedure  is  the  sole  criterion  for 
determining  an  appropriate  educational 
program  for  a  child  with  a  disability. 

f  Selected  to  assess  specific  areas  of 
educational  needs  and  strengths  and  not 
merely  to  provide  a  single  general 
intelligence  quotient. 

g.  Administered  to  a  child  with  impaired 
sensor,  motor,  or  communication  skills  so 
that  the  results  reflect  a  child's  actual  ability 
or  level  of  achievement,  and  simplj'  not  the 
impaired  skill  itself 

3.  Determination  of  Eligibility  for  Special 
Education  and  Related  Sen/ices.  The  CSC 
shall  be  convened  to  determine  the  eligibility 
of  a  child  for  sj)ecial  education  and  related 
services.  The  CSC  shall  do  the  following: 

a.  Ensure  that  the  full  comprehensive 
evaluation  of  a  child  is  accomplished  by  a 
multidisciplinary  team.  The  team  shall  be 
comprised  of  teachers  or  other  specialists 
with  knowledge  in  the  area  of  the  susp>ected 
disability. 

b.  Meet  as  soon  as  possibit  after  a  child  has 
been  assessed  to  determine  the  eligibility  of 
the  child  for  services. 

c.  Afford  the  child's  parents  the 
opportunity  to  participate  in  the  CSC 
eligibility  meeting. 

d.  Issue  a  written  eligibility  report  that 
contains  the  following: 

(1 )  A  description  of  the  nature  of  the 
child's  disabling  condition. 

(2)  A  synthesis  of  the  formal  and  informal 
findings  of  the  multidisciplinarv-  assessment 
team  of  the  child's  acjidemic  progress 

(3)  A  summary  of  information  from  the 
parents,  the  child,  or  other  persons  having 
significant  previous  contact  with  the  child. 

(4)  A  determination  of  eligibility  statement. 

(5)  A  list  of  the  educational  areas  affected 
by  a  child's  disability  and  a  description  of  a 
child's  educational  needs. 

4.  Reevaluation  for  Eligibility  for  Special 
Education  and  Related  Sen'ices  School 
officials  shall  provide  a  comprehensive 
reevaluation  of  a  child  with  a  disability  every 
3  years,  or  more  frequently,  if  conditions 
warrant.  The  scope  and  type  of  the 
comprehensive  reevaluation  shall  be 
determined  individually  based  on  a  child's 


performance,  behavior,  and  needs  during  the 
reevaluation. 

C.  Individualized  Education  Program  (lEPj 

The  DoDDS  officials  shall  ensure  that  the 
CSC  develops  and  implements  an  lEP  for 
each  child  with  a  disability  who  is  enrolled 
in  the  DoDDS  or  is  placed  in  another 
institution  by  the  DoDDS. 

1.  The  CSC  Meeting  for  the  Development 
and  Implementation  of  an  lEP.  The  CSC  shall 
establish  and  convene  a  meeting  to  develop, 
review,  or  revise  the  lEP  of  a  child  with  a 
disability.  That  meeting  shall  be  scheduled  as 
soon  as  possible  following  a  determination 
by  the  school  or  area  CSC  that  the  child  is 
eligible  for  special  education  and  related 
services.  The  meeting  participants  shall, 
minimally,  include  the  following: 

a.  A  principal  or  school  representative 
other  than  the  child's  teacher  who  is 
qualified  to  provide  or  supervise  the 
provision  of  special  education. 

b.  The  child's  teacher 

c.  A  Sfjecial  education  teacher. 

d.  One  or  both  of  the  child's  parents. 

e.  The  child,  if  appropriate. 

f  For  a  child  with  a  disability  who  has 
been  evaluated  for  the  first  time,  a 
representative  of  the  evaluation  team  who  is 
knowledgeable  about  the  evaluation 
procedures  used  and  is  familiar  with  the 
results  of  the  evaluation. 

g.  Other  individuals  invited  at  the 
discretion  of  the  parent  or  school. 

2.  Requirements  for  the  Development  of  the 
lEP.  The  CSC  shall  prepare  the  IE?  with  the 
following: 

a.  A  statement  of  the  child's  present  levels 
of  educational  performance. 

b.  A  statement  of  annual  goals  including 
short-term  instructional  objectives. 

c.  Objective  criteria  for  determining,  at 
least  annually,  whether  the  educational 
objectives  are  being  achieved. 

d.  A  statement  of  the  physical  education 
program  provided  in  one  of  the  following 
settings: 

(1)  In  the  regular  education  program. 

(2)  In  the  regular  education  program  with 
adaptations,  modifications,  or  the  use  of 
assistive  technology. 

(3)  Through  specially  designed  instruction 
based  on  the  goals  and  objectives  included  in 
the  lEP. 

e.  A  statement  of  the  transition  services 
beginning  at  age  14  and  annually,  thereafter. 
When  appropriate,  include  a  statement  of  the 
inter-Agency  responsibilities  or  linkages  (or 
both)  before  the  student  leaves  the  school 
setting.  If  a  specially  designed  instructional 
program  is  required,  include  the  goals  and 
objectives  in  the  lEP. 

f.  A  statement  of  special  transportation 
requirement. 

g.  A  statement  of  the  amount  of  time  a 
week  that  each  special  education  and  related 
service  shall  be  provided  to  the  child. 

h.  The  extent  to  which  the  child  shall 
participate  in  regular  educational  programs, 
including  the  following: 

(1)  The  projected  date  for  the  initiation  and 
the  anticipated  length  of  lEP  activities  and 
services. 

(2)  Any  statements  requiring  an  adjusted 
school  day  or  an  extended  school  vear 
program. 
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i.  A  statement  cf  the  vocational  education 
program  for  secondary  students.  If  a  specially 
designed  instructional  program  is  required, 
the  necessary  goals  and  objectives  in  the  lEP 
shall  be  included. 

3.  Requirements  for  the  Implementation  of 
the  lEP.  The  DoDDS  CSC  shall: 

a.  Obtain  parental  agreement  and  signature 
before  implementation  of  the  lEP. 

b.  Provide  a  copy  of  the  child's  IE?  to  the 
parents. 

c.  Ensure  that  the  IE?  is  in  effect  before  a 
child  receives  special  education  and  related 
services. 

d.  Review  and  revise  the  lEP  for  each  child 
at  least  annually  in  a  CSC  meeting. 

e.  Accept  a  child's  current  lEP  when  he  or 
she  transfers  to  the  DoDDS  if  the  CSC  of  the 
gaining  school  or  the  area  CSC  does  the 
following: 

(1)  Notifies  and  obtains  consent  of  the 
parents  to  use  the  current  lEP  and  all 
elements  contained  in  it. 

(2)  Involves  the  local  DoD  Component 
responsible  for  the  delivery  of  the  MRS  of  the 
medical  requirsments  in  the  lEP. 

(3)  Initiates  a  CSC  meeting  to  revise  the 
current  lEP. 

(4)  If  necessary,  initiates  an  evaluation  of 
the  child. 

f.  Afford  the  child's  parents  the 
opportunity  to  participate  in  every  CSC 
meeting  to  determine  their  child's  initial  or 
continuing  eligibility  for  special  education 
and  related  services,  or  to  prepare  or  change 
the  child's  lEP  or  to  determine  or  change  the 
child's  placement. 

g.  Ensure  that  at  least  one  fjarenf 
understands  the  sp>ecial  education 
procedures  including  the  due  process 
procedures  described  in  appendix  F  of  this 
part  and  the  importance  of  the  parent's 
participation  in  those  processes.  School 
officials  shall  use  devices  or  hire  interpreters 
or  other  intermediaries  who  might  be 
necessary  to  foster  effective  communications 
between  the  school  and  the  parent  about  the 
child. 

h.  Provide  special  education  and  related 
services,  in  accordance  with  the  lEP.  The 
Department  of  Defense  and  its  constituent 
elements  and  personnel  are  not  accountable 
if  a  child  does  not  achieve  the  growth 
projected  in  the  lEP. 

i.  Ensure  that  all  provisions  developed  for 
any  child  entitled  to  an  education  by  the 
DoDDS  are  fully  implemented  in  schools  or 
in  non-DoDDS  schools  or  facilities  including 
those  requiring  special  facilities,  other 
adaptations,  or  assistive  devices. 

D.  Placement  Procedures  and  Least 
Restrictive  Environment 

1.  A  child  shall  not  be  placed  by  the 
DoDDS  in  any  special  education  program 
unless  the  CSC  has  developed  an  lEP.  If  a 
child  with  a  disability  is  applying  for  initial 
admission  to  a  school,  the  child  shall  enter 
on  the  same  basis  as  a  child  without  a 
disability.  A  child  with  a  disability  and  with 
the  consent  of  a  parent  and  school  officials 
may  receive  an  initial  placement  in  a  special 
education  program  under  procedures  listed 
in  paragraph  C3.e.  of  this  appendix 

2.  A  placement  decision  requires  the 
following: 


a.  A  parent  consent  to  the  placement  before 
actual  placement  of  the  child,  except  as 
otherwise  provided  in  section  F.2.  of  this 
appendix. 

b.  Delivery  of  educational  instruction  and 
related  services  in  the  least  restrictive 
environment.  To  the  maximum  extent,  a 
child  with  a  disability  should  be  placed  with 
children  who  are  not  disabled.  Special 
classes,  separate  schooling,  or  other  removal 
of  a  child  with  a  disability  from  the  regular 
education  environment  shall  occur  only 
when  the  type  or  severity  of  the  disabilit>'  is 
such  that  education  in  regular  classes  with 
the  use  of  supplementary  aids  and  services 
cannot  be  achieved  satisfactorily. 

c.  The  CSC  to  base  placements  on  the  IE? 
and  to  review  the  lEP  at  least  annually. 

d.  A  child  shall  participate,  to  the 
maximum  extent,  in  school  activities 
including  meals,  assemblies,  recess  periods, 
and  field  trips  with  children  who  are  not 
disabled. 

e.  Consideration  of  factors  affecting  the 
child's  well-being  including  the  effects  of 
separation  from  piarents. 

f.  A  child  shall  attend  a  DoDDS  school  that 
is  located  as  close  as  p>ossible  to  the 
residence  of  the  parent  who  is  sponsoring  the 
child's  attendance.  Unless  otherwise  required 
by  the  lEP,  the  school  should  be  the  same 
school  that  the  child  would  have  attended 
had  he  or  she  not  been  disabled. 

E.  Children  With  Disabilities  Who  Are  Placed 
in  a  Non-DOD  School  or  Facility 

Children  with  disabilities  who  are  eligible 
to  receive  a  DoDDS  education,  but  are  placed 
in  a  non-DoDDS  school  or  facility  by  the 
DoDDS,  shall  have  all  the  rights  of  children 
with  disabilities  who  are  enrolled  in  a 
DoDDS  school.  A  child  with  a  disability  may 
be  placed  in  a  non-DoDDS  school  or  facility 
only  if  required  by  the  lEP. 

1.  Requirements  for  a  Non-DoDDS  School  or 
Facility  Placement 

a.  Placement  in  a  non-DoDDS  school  or 
facility  shall  be  made  under  the  host-nation 
requirements. 

b.  Placement  in  a  non-DoDDS  school  or 
facility  is  subject  to  all  treaties,  Executive 
agreements,  and  status  of  forces  agreements 
between  the  United  States  and  the  host 
nations,  and  all  DoD  and  DoDDS  regulations. 

c.  If  the  DoDDS  places  a  child  with  a 
disability  in  a  non-DoDDS  school  or  facility 
as  a  means  of  providing  special  education 
and  related  services,  the  program  of  that 
institution  including  nonmedical  care  and 
room  and  board,  as  in  the  child's  lEP,  must 
be  provided  at  no  cost  to  the  child  or  the 
child's  parents.  The  DoDDS  or  the 
responsible  DoD  Component  shall  pay  the 
costs  in  accordance  with  DoD  lOlO.lJ-R^. 

d.  Local  school  officials  shall  initiate  and 
conduct  a  meeting  to  develop  an  lEP  for  the 
child  before  placement  A  representative  of 
the  non-DoDDS  school  or  facility  should 
attend  the  meeting.  If  the  representative 
cannot  attend,  the  DoDDS  officials  shall 
communicate  in  other  ways  to  ensure 
participation  including  individual  or 
conference  telephone  calls.  The  lEP  must 
meet  the  following  standards: 


'  S«e  footnote  1  to  section  A.  of  this  appendix. 


(11  Be  signed  by  an  authorized  DoDDS 
official  before  it  becomes  valid. 

(2)  Include  a  determination  that  the  DoDDS 
does  not  currently  have  or  cannot  reasonably 
create  an  educational  program  appropriate  to 
meet  the  needs  of  the  child  with  a  disability. 

(3)  Include  a  determination  that  the  non- 
DoDDS  school  or  facility  and  its  educational 
program  and  related  services  conform  to  the 
requirements  of  this  part. 

2.  Cost  of  Tuition  For  Non-DoDDS  School 
or  Facility.  The  Department  of  Defense  is  not 
authorized  to  fund  non-DoDDS  placement 
unless  it  is  directed  by  the  DoDDS  Area 
Superintendent  in  coordination  with  the 
Director.  DoDDS;  or  it  is  directed  by  an 
impartial  hearing  officer  or  court  of 
competent  jurisdiction.  A  valid  lEP  must 
document  the  necessity  of  the  placement  in 
a  non-DoDDS  school  or  facility. 

F.  Procedural  Safeguards  for  Children  and 
Parents 

Parents  of  children  with  disabilities  are 
afforded  procedural  safeguards  to  ensure  that 
their  children  receive  a  free  public  education 
consistent  with  appendix  F  to  this  part 

1.  Notice  of  Procedural  Safeguards 

a.  Parents  shall  be  provided  a'  written 
notice  in  a  reasonable  time  before  one  of  the 
following: 

fl)  Receiving  a  proposal  to  initiate  or 
change  the  identification,  evaluation,  or 
educational  placement  of  the  child  or  the 
provision  of  free  public  education  to  the 
child. 

(2)  Receiving  refusal  from  the  DoDDS  to 
initiate  or  change  the  identification, 
evaluation,  or  educational  placement  of  the 
child  or  the  provision  of  a  free  public 
education. 

b.  The  notice  shall  inform  the  parent  of  the 
following; 

(1)  Parental  procedural  rights  detailed  in 
appendix  F  to  this  part. 

(2)  A  description  of  the  action  proposed  or 
refused  by  the  DoDDS  with  a  brief 
explanation  for  the  decision. 

c.  The  notice  shall  be  providedso  as  to 
ensure  the  parent's  understanding.  That  may 
be  achieved  by  using  simplified  language, 
delivering  the  notice  in  the  parent's  native 
language,  or  using  an  interpreter  or  other 
person  selected  by  the  parents. 

2.  Parental  Consent 

a.  The  consent  of  a  parent  of  a  child  with 
a  disability  or  suspected  of  having  a 
disability  shall  be  obtained  before  any  of  the 
following: 

(1)  Initiation  of  formal  evaluation 
procedures. 

(2)  Initial  educational  placement 

(3)  Change  in  educational  placement 

b.  If  the  parent  refuses  consent  to  any 
formal  evaluation  or  mitial  placement  in  a 
special  education  program,  the  Dcd)Ds  or  the 
parent  may  do  the  following; 

(1)  Request  a  conference  between  the 
school  and  parents. 

(2)  Request  mediation. 

(3)  Initiate  an  impartial  due  process 
hearing  under  apjxndix  F  to  this  part,  to 
show  cause  as  to  why  an  evaluation  or 
placement  in  a  special  education  program 
should  or  should  not  occur  without  such 
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consent.  If  the  hearing  officer  sustains  the 
DoDDS  position  in  the  impartial  due  process 
hearing,  the  DoDDS  may  evaluate  or  provide 
special  education  and  related  services  to  the 
child  without  the  consent  of  a  parent,  subject 
to  the  further  exercise  of  due  process  rights. 

3.  Independent  Evaluation 

a.  A  parent  is  entitled  to  an  independent 
evaluation  at  the  expense  of  the  DoDDS  if  the 
parent  disagrees  with  the  DoDDS  evaluation 
of  the  child  and  successfully  challenges  the 
evaluation  in  an  imfiartial  due  process 
hearing.  An  indep«!ndent  evaluation 
provided  at  the  DoDDS  expense  must  do  the 
following: 

(1 1  Conform  to  the  requirements  of  this 
part. 

(2)  Be  conducted,  when  possible,  in  the 
area  where  the  child  resides. 

(31  Meet  DoD  standards  governing  persons 
qualified  to  conduct  an  educational 
evaluation  including  an  evaluation  for  MRS. 

b.  If  the  final  decision  rendered  in  an 
impartial  due  prtxiess  hearing  sustains  the 
DoDDS  evaluation,  the  parent  has  the  right  to 
an  independent  evaluation,  but  not  at  the 
DoDDS  expense. 

c.  The  DoDDS.  the  CSC.  and  a  hearing 
officer  appointed  un(3er  this  part  shall 
consider  any  evaluation  ref)ort  presented  by 
a  parent. 

4  Access  to  Records.  The  parents  of  a  child 
with  a  disability  shall  be  afforded  an 
opfjortunity  to  insf>ect  and  review 
educational  records  about  the  identification, 
evaluation,  and  educational  placement  of  the 
child,  and  the  provision  of  a  free  public 
education  for  the  child 

5.  Due  Process  Rights 

a.  The  parent  of  a  child  with  a  disability 
or  the  DoDDS  has  the  opportunity  to  file  a 
written  petition  for  an  impartial  due  process 
hearing  at  the  DoDDS  expense  inder 
appendix  F  to  this  part  The  dijpute  may 
concern  issues  effecting  a  partial  child's 
identification,  evaluation,  or  placement,  or 
the  provision  of  a  free  and  appropriate  public 
education. 

b.  While  an  impartial  due  process  hearing 
or  judicial  proceeding  is  pending,  unless  the 
DoDDS  and  a  parent  of  the  child  agree 
otherwise,  the  child  shall  remain  in  the 
present  educational  setting,  subject  to  the 
disciplinary  procedures  prescribed  in  section 
H.  of  this  appendix. 

6.  Dispute  Resolution — Other  Complaints. 
A  parent,  teacher,  or  other  person  covered  by 
this  part  may  file  a  written  complaint  about 
any  aspect  of  this  part  that  is  not  a  proper 
subject  for  adjudication  by  a  due  process 
hearing  officer,  in  accordance  with  DSR 
2500  10  ' 

G  Confidentiality  of  Records 

The  DoDDS  officials  shall  maintain  all 
student  records,  in  accordance  with  DoD 
Directive  5400  11. ♦ 

H.  Disciplinary  Procedures 

All  regular  disciplinary  rules  and 
procedures  applicable  to  children  receiving 


educational  instruction  in  the  DoDDS  shall 
apply  to  children  with  disabilities  who 
violate  school  rules  and  regulations  or 
disrupt  regular  classroom  activities,  subject 
to  the  following  provisions: 

1   Before  suspending  or  expelling  a  child 
with  a  disability,  the  CSC  or.  a  child  with  a 
disability  in  a  non-DoDDS  school,  authorized 
DoDDS  officials,  shall  determine  the 
following: 

a.  Whether  the  behavioral  conduct  is  the 
result  of  the  child's  disability. 

b.  If  any  change  in  the  educational 
placement  is  needed. 

2.  If  it  is  determined  that  the  child's 
conduct  results  in  whole  or  part  from  the 
disability,  the  child  may  not  be  subject  to  anv 
regular  disciplinary  rules  and  procedures  and 
the  following  procedures  must  be  followed: 

a.  The  child's  parents  shall  be  notified  of 
the  right  to  have  an  lEP  meeting  before  any 
change  in  the  child's  educational  placement. 

b.  The  CSC  or  authorized  DoDDS  officials 
shall  ensure  that  a  meeting  is  held  to 
determine  the  appropriate  educational 
placement  for  the  child  in  consideration  of 
the  child's  conduct. 

c.  The  child  may  not  be  suspiended  for 
more  than  10  days  during  a  school  year. 

3.  A  child  with  a  disability  may  be 
suspended  on  an  emergency  basis  when  it 
reasonably  appears  that  the  child's  behavior 
may  endanger  the  health,  welfare,  or  safety 
of  self  or  any  other  child,  teacher,  or  school 
personnel.  The  following  conditions  apply: 

a.  The  child's  parents  shall  be  notified 
immediately  of  that  suspension  and  of  the 
time,  purpose,  and  location  of  the  CSC 
meeting  and  of  their  right  to  attend  the 
meeting. 

b.  That  susfiension  remains  in  effect  only 
for  the  duration  of  the  emergency. 

4.  If  it  is  determined  that  the  child  requires 
a  change  in  educational  placement,  the  CSC 
or.  in  the  case  of  a  child  with  a  disability  in 

a  non-DoDDS  school,  authorized  DoDDS 
officials  shall  ensure  that  a  meeting  is  held 
to  determine  the  appropriate  educational 
placement  for  the  child  in  consideration  of 
the  child's  conduct. 

Appendix  C  to  Part  57 — The  National 
Advisory  Panel  (Nap)  on  the  Education 
of  Dependents  With  Disabilities 

A  Membership 

The  NAP  shall  meet  as  needed  in  publicly 
announced,  accessible  meetings  open  to  the 
general  public  and  shall  comply  with  DoD 
Directive  5105.4'.  The  NAP  members. 
appointed  by  the  Secretary  of  Defense,  or 
designee,  shall  include  at  least  one 
representative  from  each  of  the  following 
groups. 

1.  Persons  with  disabilities 

2.  The  DoDDS  special  education  teachers 

3.  The  DoDDS  regular  education  teachers. 

4.  Parents  of  childien.  ages  3  to  21. 
inclusive,  who  are  r&  eiving  special 
education  from  the  DoDDS. 

5.  The  staff  personnel  of  the  DoDDS 
Headquarters. 


•Copies  of  the  appropriate  fomu  are  available  at 
every  school  office 
*  See  footnote  1  to  section  A.  of  this  appendix. 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Fori 
Royal  Road,  Springfield,  VA  22161. 


6.  Special  education  program  managers 
from  the  DoDDS  field  activities. 

7.  Representatives  of  the  Military 
Departments  and  overseas  commands, 
including  providers  of  related  services. 

8.  Providers  of  the  DoD  early  intervention 
services. 

9.  Other  appropriate  persons. 

B.  Activities 

1.  The  NAP  shall  perform  the  following 
activities: 

a.  Review  information  about  improvements 
in  service  provided  to  children  with 
disabilities,  ages  3  to  21,  inclusive  in  the 
Department  of  Defense. 

b.  Receive  and  consider  comments  from 
parents,  students,  professional  groups,  and 
individuals  with  disabilities. 

c.  When  necessary  establish  committees  for 
short-term  purposes  comprised  of 
representatives  from  parent,  student, 
professional  groups,  and  individuals  with 
disabilities. 

d.  Review  the  findings  of  fact  and 
decisions  of  each  impartial  due  process 
hearing  conducted  under  appendix  F  of  this 
part. 

e.  Assist  in  developing  and  reporting  such 
information  and  evaluations  as  may  assist  the 
Department  of  Defense. 

f  Make  recommendations  based  on 
program  and  operational  information  for 
changes  in  policy  and  procedures  and  in  the 
budget,  organization,  and  general 
management  of  the  special  education 
program. 

g.  Comment  publicly  on  rules  or  standards 
about  the  education  of  children  with 
disabilities,  ages  3  to  21,  inclusive. 

h.  Perform  such  other  tasks  as  may  be 
requested  bv  the  USD(P&R)  or  the  Director, 
DoDDS. 

2.  The  NAP  members  shall  serve  under 
appointments  that  shall  be  for  a  term  not  to 
exceed  3  years. 

C.  Reporting  Requirements 

Submit  an  annual  report  of  the  NAP's 
activities  and  suggestions  to  the  USD(P&R) 
and  the  Director.  DoDDS.  by  July  31  of  each 
year.  That  report  is  exempt  from  formal 
review  and  licensing  under  section  E.  of  DoD 
Instruction  7750. 7. ^ 

Appendix  D  to  Part  57— DoD 
Coordinating  Committee  on  Early 
Intervention,  Special  Education,  and 
Medically  Related  Services 

A.  Committee  Membership 

The  committee  shall  meet  at  least  twice 
yearly  to  facilitate  collaboration  in  early 
intervention,  special  education,  and 
Medically  Related  Services  (MRS)  in  the 
Department  of  Defense.  The  committee  shall 
consist  of  the  following  members: 

1.  A  representative  of  the  USD(P&R)  or 
designee,  who  shall  serve  as  the  Chair. 

2.  Representatives  of  the  Secretaries  of  the 
Military  Departments. 

3.  Representatives  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
(ASD(HA)). 


'  See  footnote  1  to  .section  A.  of  this  appendix. 
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4.  Representatives  from  the  DoD  school 
systems  (domestic  and  overseas). 

5.  Representatives  from  the  GC,  DoD. 

B.  Responsibilities 

1.  Advise  and  assist  the  USD(P&R)  in  the 
performance  of  his  or  her  responsibilities. 

2.  At  the  direction  of  the  USD(P&R),  advise 
and  assist  the  Military  Departments,  and  the 
DoD  school  systems  (overseas  and  domestic) 
in  the  coordination  of  services  among 
providers  of  early  intervention,  special 
education,  and  MRS. 

3.  Ensure  compliance  in  the  provision  of 
early  intervention  services  for  infants  and 
toddlers  and  special  education  and  related 
services  for  children  ages  3  to  21 .  inclusive. 

4.  Oversee  the  coordination  of  early 
intervention,  special  education,  and  related 
services. 

5.  Review  the  recommendations  of  the 
NAP  and  the  Early  Intervention  ICC  to 
identify  common  concerns,  ensure 
coordination  of  effort,  and  forward  issues 
requiring  resolution  to  the  USD(P&R). 

6.  Promote  the  coordination  of  services  and 
information  sharing  among  the  providers  of 
early  intervention,  special  education,  and 
MRS. 

7.  Assist  in  the  coordination  of 
assignments  of  sponsors  who  have  children 
with  disabilities  who  are  or  who  may  be 
eligible  for  special  education  and  MRS  in  the 
DoDDS  or  the  EIP  through  the  Military 
Departments. 

Appendix  E  to  Part  57 — DoD  Inter- 
Component  Coordinating  Council  (ICC) 
on  Early  Intervention 

A.  Council  Membership 

The  USD(P&R)  shall  appoint  members  to 
the  ICC.  The  Council  shall  meet  at  least 
yearly  in  publicly  announced,  of)en  meetings 
that  are  accessible  to  the  general  public  and 
shall  comply  with  DoD  Directive  5105.4.1 
The  Council  shall  be  comprised  of  the 
following: 

1.  Parents.  At  least  20  f)ercent  of  the 
members  shall  be  parents  with  infants  or 
toddlers  with  disabilities  or  children  ages  12 
or  younger  with  disabilities,  with  knowledge 
of,  or  experience  with,  programs  for  infants 
and  toddlers  with  disabilities.  At  least  one 
such  member  shall  be  a  parent  of  an  infant 
or  toddler  or  a  child  age  6  or  younger. 

2.  Representatives  of  the  Surgeons  General 
of  the  Military  Departments. 

3.  Representatives  of  the  family  support 
programs  of  the  Military  Departments. 

4.  Representatives  from  the  ASD(HA). 

5.  Representative(s)  from  the  DoDDS. 

6.  A  representative  from  the  GC.  DoD. 

B.  Responsibilities 

1.  Advise  and  assist  the  Military  medical 
Departments  in  the  performance  of  their 
responsibilities,  particularly  the 
identification  of  appropriate  resources  and 
Agencies  for  providing  early  intervention 
services  and  the  promoting  of  inter- 
Component  agreements. 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road,  Springfield.  V.^  22161. 


2.  Advise  and  assist  the  DoDDS  on  the 
transition  of  toddlers  with  disabilities  to 
preschool  services. 

3.  Identify  strategies  to  address  areas  of 
conflict,  overlap,  duplication,  or  omission  of 
early  intervention  services. 

4.  Review  policy  memoranda  on  effective 
inter-Department  and  inter-Component 
collaboration. 

5.  Review  reports  of  technical  assistance 
dnd  monitoring  activities  and  make 
recommendations  to  improve  the  policies, 
procedures,  programs,  and  delivery  of  early 
intervention  services. 

6.  Make  recommendations  based  on 
program  and  operational  information  for 
changes  in  the  policy,  procedures,  budget, 
organization,  and  general  management  of  the 
EIPs. 

7.  Provide  advice  and  technical  assistance 
in  the  establishment,  membership,  and 
operation  of  installation  or  command  level 
ICCs. 

8.  When  necessary,  establish  committees 
for  short-term  purposes  comprised  of  parents 
of  children  with  disabilities.  ser\ice 
providers,  and  representatives  of  professional 
groups. 

9.  Submit  an  annual  report  of  its  activities 
and  suggestions  to  the  L)SD(P&R)  by  luly  31 
of  each  year.  That  report  is  exempt  from 
formal  review  and  licensing  under  section  E. 
of  DoD  Instruction  7750.7.2 

C.  Procedures 

1.  The  USD(P&R)  shall  nominate  and  select 
all  members  to  the  ICC  to  include  those  listed 
in  section  A.l.  of  this  appendix. 

2.  Appointments  shall  be  for  a  term  not  to 
exceed  3  years  except  for  DoD  personnel  who 
are  not  representing  the  parent  category  of 
membership. 

3.  The  USD(P&R).  or  designee,  shall  call 
and  conduct  the  meeting  of  the  Council. 

Appendix  F  to  Part  57— Mediation  and 
Hearing  Procedures 

A.  Purpose 

This  appendix  establishes  requirements  for 
the  resolution  of  conflicts  through  mediation 
and  impartial  due  process  hearings.  Parents 
of  infants,  toddlers,  and  children  who  are 
covered  by  this  Instruction  and,  as  the  case 
may  be,  the  cognizant  Military  Department  or 
the  DoDDS  are  afforded  impartial  mediation 
and/or  impiartial  due  process  hearings  and 
administrative  appeals  about  the  provision  of 
early  intervention  services,  or  the 
identification,  evaluation,  educational 
placement  of,  and  the  FAPE  provided  to, 
such  children  by  the  Department  of  Defense, 
in  accordance  with  20  U.S.C.  921  et  seq.  and 
1400etseq 

B.  Mediation 

1.  Mediation  may  be  initiated  by  either  a 
parent  or  the  Military  Department  concerned, 
or  the  DoDDS  to  resolve  informally  a 
disagreement  on  the  early  intervention 
services  for  an  infant  or  toddler  or  the 
identification,  evaluation,  educational 
placement  of.  or  the  FAPE  provided  to.  a 
child  age  3  to  21.  inclusive.  The  cognizant 
Military  Department,  rather  than  the  DoDDS. 


'  See  footnote  1  to  section  A.  of  this  appendix. 


shall  participate  in  mediation  involving  early 
intervention  services.  Mediation  shall  consist 
of,  but  not  be  limited  to,  an  informal 
discussion  of  the  differences  between  the 
parties  in  an  effort  to  resolve  those 
differences.  The  parents  and4he  school  or 
Military  Department  officials  may  attend 
mediation  sessions. 

2  Mediation  must  be  conducted, 
attempted,  or  refused  in  writing  by  a  parent 
of  the  infant,  toddler,  or  child  whose  early 
intervention  or  special  education  services 
(including  related  services)  are  at  issue  before 
a  request  for.  or  initiation  of,  a  formal  due 
process  hearing  authorized  by  this  appendix. 
Any  request  by  the  DoDDS  or  the  Militan,' 
Department  for  a  heanng  under  this 
appendix  shall  state  how  that  requirement 
has  been  satisfied.  No  stigma  may  be  attached 
to  the  refusal  of  a  parent  to  mediate  or  to  an 
unsuccessful  attempt  to  mediate, 

C  Heanng  Administration 

1.  The  Defense  Office  of  Hearings  and 
Appeals  (DOHA)  shall  have  administrative 
responsibility  for  the  proceedings  authorized 
by  sections  D  through  G.  of  this  appendix. 

2.  This  appendix  shall  be  administered  to 
ensure  that  the  findings,  judgments,  and 
determinations  made  are  prompt,  fair,  and 
impartial, 

3  Impartial  hearing  officers  who  shall  be 
DOHA  Administrative  Judges,  shall  be 
appointed  by  the  Director,  DOHA,  and  shall 
be  attorneys  in  good  standing  of  the  bar  of 

*any  State,  the  District  of  Columbia,  or  a 
territory  or  possession  of  the  United  States 
who  are  independent  of  the  DoDDS  or  the 
Military'  Department  concerned  in 
proceedings  conducted  under  this  appendix, 
A  fjarent  shall  have  the  right  to  be 
represented  in  such  proceedings,  at  no  cost 
to  the  Government,  by  counsel,  and  by 
persons  with  special  knowledge  or  training 
with  respect  to  the  problems  of  individuals 
with  disabilities.  The  DOHA  Department 
counsel  normally  shall  app>ear  and  represent 
the  DoDDS  in  proceedings  conducted  under 
this  ap[>endix.  when  such  proceedings 
involve  a  child  age  3  to  21,  inclusive  When 
an  infant  or  toddler  is  involved,  the  Militarv 
Department  responsible  under  this 
Instruction  for  delivering  early  intervention 
services  shall  eithe   provide  its  own  counsel 
or  request  counsel  trom  DOHA. 

D  Hearing  Practice  and  Procedure 
1.  Hearing 

a.  Should  mediation  be  refused  or 
otherwise  fail  to  resolve  the  issues  on  the 
provision  of  early  intervention  services  to  an 
infant  or  toddler  or  the  identification  or 
evaluation  of  such  an  individual,  the  f>arent 
may  request  and  shall  receive  a  hearing 
before  8  hearing  officer  to  resolve  the  matter. 
The  parents  of  an  infant  or  toddler  and  the 
Militar>'  Department  concerned  shall  be  the 
only  parties  to  a  hearing  conducted  under 
this  appendix, 

b.  Should  mediation  be  refused  or 
otherwise  fail  to  resolve  the  issues  on  the 
provision  of  a  FAPE  to  a  child  with  a 
disability',  age  3  to  21,  inclusive,  or  the 
identification,  evaluation,  or  educational 
placement  of  such  an  individual,  the  parent 
or  the  school  princip--il.  for  the  DoDDS,  may 
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request  and  shall  receive  a  hearing  before  a 
hearing  officer  to  resolve  the  matter.  The 
parents  of  a  child  age  3  to  21.  inclusive,  and 
the  OoDDS  shall  be  the  only  parties  to  a 
hearing  conducted  under  thii  appendix. 

c.  The  party  seeking  the  hearing  shall 
submit  a  written  request,  in  the  form  of  a 
petition,  setting  forth  the  facts,  issues,  and 
proposed  relief,  to  the  Director.  DOHA.  The 
petitioner  shall  deliver  a  copy  of  the  petition 
to  the  opposing  party  (i  e..  the  parent  or  the 
school  principal,  for  the  DoDDS,  or  the 
military  MTF  commander,  for  the  Military 
Department),  either  in  person  or  by  first-class 
mail,  postage  prepaid.  Delivery  is  complete 
on  mailing.  When  the  DoDDS  or  the  Military 
Department  petitions  for  a  hearing,  it  Shall 
inform  the  other  parties  of  the  deadline  for 
filing  an  answer  under  paragraph  D.l.c.  of 
this  appendix,  and  shall  provide  the  other 
parties  with  a  copy  of  this  part. 

d.  An  opposing  party  shall  submit  an 
answer  to  the  petition  to  the  Director.  DOHA, 
with  a  copy  to  the  petitioner,  within  15 
calendar  days  of  receipt  of  the  petition.  The 
answer  shall  be  as  full  and  complete  as 
possible,  addressing  the  issues,  facts,  and 
proposed  relief.  The  submission  of  the 
answer  is  complete  on  mailing. 

e.  In  10  calendar  days  after  receiving  the 
petition,  the  Director,  DOHA,  shall  assign  a 
hearing  officer,  who  then  shall  have 
jurisdiction  over  the  resulting  proceedings. 
The  Director,  DOHA,  shall  forward  all 
pleadings  to  the  hearing  officer. 

f.  The  questions  for  adjudication  shall  be  • 
based  on  the  petition  and  the  answer,  if  a 
party  may  amend  a  pleading  if  the 
amendment  is  filed  with  the  hearing  officer 
and  is  received  by  the  other  p>arties  at  least 

5  calendar  days  before  the  hearing. 

g.  The  Director,  DOHA,  shall  arrange  for 
the  time  and  place  of  the  hearing,  and  shall 
provide  administrative  support.  Such 
arrangements  shall  be  reasonably  convenient 
to  the  parties 

h.  The  purpose  of  a  hearing  is  to  establish 
the  relevant  facts  necessary  for  the  hearing 
officer  to  reach  a  fair  and  impartial 
determination  of  th?  case.  Oral  and 
documentary  evidence  that  is  relevant  and 
material  may  be  received.  The  technical  rules 
of  evidence  shall  be  relaxed  to  permit  the 
development  of  a  full  evidentiarv  record. 
with  the  "Federal  Rules  of  Evidence*  (Rules 
1-1102)  of  28  U.S.C..  serving  as  a  guide 

i  The  hearing  officer  shall  be  the  presiding 
officer,  with  judicial  powers  to  manage  the 
proceeding  and  conduct  the  hearing.  Those 
powers  shall  include  the  authority  to  order 
an  independent  evaluation  of  the  child  at  the 
expense  of  the  DoDDS  or  the  Military 
Department  concerned  and  to  call  and 
question  witnesses. 

j.  Those  normally  authorized  to  attend  a 
hearing  shall  be  the  parents  of  the  individual 
with  disabilities,  the  counsel  and  personal 
representative  of  the  parents,  the  counsel  and 
professional  employees  of  the  DoDDS  or  the 
Military  Department  concerned,  the  hearing 
officer,  and  a  person  qualified  to  transcribe 
or  record  the  proceedings  The  hearing  officer 
may  pwrmit  other  persons  to  attend  the 
hearing,  consistent  with  the  privacy  interests 
of  the  parents  and  the  individual  with 
disabilities,  if  the  parents  have  the  right  to  an 


open  hearing  on  waiving  in  writing  their 
privacy  rights  and  those  of  the  individual 
with  disabilities. 

k.  A  verbatim  transcription  of  the  hearing 
shall  be  made  in  written  or  electronic  form 
and  shall  become  a  permanent  part  of  the 
record.  A  copy  of  the  written  transcript  or 
electronic  record  of  the  hearing  shall  be  made 
available  to  a  parent  on  request  and  without 
cost.  The  hearing  officer  may  allow 
corrections  to  the  written  transcript  or 
electronic  recording  for  conforming  it  to 
actual  testimony  afler  adequate  notice  of 
such  changes  is  given  to  all  parties. 

1.  The  hearing  officer's  decision  of  the  case 
shall  be  based  on  the  record,  which  shall 
include  the  petition,  the  answer,  the  written 
transcript  or  the  electronic  recording  of  the 
hearing,  exhibits  admitted  into  evidence, 
pleadings  or  correspondence  properly  filed 
and  served  on  all  parties,  and  such  other 
matters  as  the  hearing  officer  may  include  in 
the  record,  if  such  matter  is  made  available 
to  all  parties  before  the  record  is  closed 
under  paragraph  Dim.  of  this  appendix. 

m.  The  hearing  officer  shall  make  a  full 
and  complete  record  of  a  case  presented  for 
adjudication. 

n.  The  hearing  officer  shall  decide  when 
the  record  in  a  case  is  closed. 

o.  The  hearing  officer  shall  issue  findings 
of  fact  and  render  a  decision  in  a  case  not 
later  than  50  calendar  days  after  being 
assigned  to  the  case,  unless  a  discovery 
request  under  section  D.2.  of  this  appendix, 
is  pending. 

2.  Discovery 

a.  Full  and  complete  discovery  shall  be 
available  to  parties  to  the  proceeding,  with 
the  "Federal  Rules  of  Civil  Procedure,"  Rules 
26-37.  codified  at  28  U.S.C.  serving  as  a 
guide. 

b.  If  voluntary  discovery  cannot  be 
accomplished,  a  party  seeking  discovery  may 
file  a  motion  with  the  hearing  officer  to 
accomplish  discovery,  provided  such  motion 
is  founded  on  the  relevance  and  materiality 
of  the  proposed  discovery  to  the  issues.  An 
order  granting  discovery  shall  be  enforceable 
as  is  an  order  compelling  testimony  or  the 
production  of  evidence. 

c.  A  copy  of  the  written  or  electronic 
transcription  of  a  deposition  taken  by  the 
DoDDS  or  the  Military  Department  concerned 
shall  be  made  available  free  of  charge  to  a 
parent. 

3.  Wjfnesses;  Production  of  Evidence 

a.  All  witnesses  testifying  at  the  hearing 
shall  be  advised  that  it  is  a  criminal  offense 
knowingly  and  willfully  to  make  a  false 
statement  or  representation  to  a  Department 
or  Agency  of  the  U.S.  Government  as  to  any 
matter  in  the  jurisdiction  of  that  Department 
or  Agency.  All  witnesses  shall  be  subject  to 
cross-examination  by  the  parties. 

b.  A  party  calling  a  witness  shall  bear  the 
witness'  travel  and  incidental  expenses 
associated  with  testifying  at  the  hearing.  The 
DoDDS  or  the  Military  Department  concerned 
shall  pay  such  expenses  when  a  witness  is 
called  by  the  hearing  officer. 

c.  The  hearing  officer  may  issue  an  order 
compelling  the  attendance  of  witnesses  or  the 
production  of  evidence  on  the  hearing 
officer's  own  motion  or.  if  good  cause  be 
shown,  on  motion  of  a  party. 


d.  When  the  hearing  officer  determines  that 
a  person  has  failed  to  obey  an  order  to  testify 
or  to  produce  evidence,  and  such  failure  is 

in  knowing  and  willful  disregard  of  the 
order,  the  hearing  officer  shall  so  certify. 

e.  The  party  or  the  hearing  officer  seeking 
to  compel  testimony  or  the  production  of 
evidence  may,  on  the  certification  provided 
for  in  paragraph  D.3.d.  of  this  appendix,  file 
an  appropriate  action  in  a  court  of  competent 
jurisdiction  to  compel  compliance  with  the 
hearing  officer's  order. 

4.  Hearing  Officer's  Findings  of  Fact  and 
Decision 

a.  The  hearing  officer  shall  make  written 
findings  of  fact  and  shall  issue  a  decision 
setting  forth  the  questions  presented,  the 
resolution  of  those  questions,  and  the 
rationale  for  the  resolution.  The  hearing 
officer  shall  file  the  findings  of  fact  and 
decision  with  the  Director.  DOHA,  with  a 
copy  to  the  parties. 

b.  The  Director,  IX)HA,  shall  forward  to 
the  Director,  DoDDS,  or  to  the  Military 
Department  concerned,  and  to  the  NAP  or  the 
ICC,  as  appropriate,  copies  with  all 
personally  identifiable  information  deleted, 
of  the  hearing  officer's  findings  of  fact  and 
decision  or,  in  cases  that  are  administratively 
appealed,  of  the  final  decision  of  the  DOHA 
Appeal  Board. 

c.  The  hearing  officer  shall  have  the 
authority  to  impose  financial  responsibility 
for  early  intervention  services,  educational 
placements,  evaluations,  and  related  services 
under  his  or  her  findings  of  fact  and  decision. 

d.  The  findings  of  fact  and  decision  of  the 
hearing  officer  shall  become  final  unless  a 
notice  of  appeal  is  filed  under  section  F.l. 
The  DoDDS  or  the  Military  Department 
concerned  shall  implement  a  decision  as 
soon  as  practicable  after  it  becomes  final. 

E.  Determination  Without  Hearing 

1.  At  the  request  of  a  parent  of  an  infant, 
toddler,  or  child  age  3  to  21,  inclusive,  when 
early  intervention  or  special  educational 
(including  related)  services  are  at  issue,  the 
requirement  for  a  hearing  may  be  waived, 
and  the  case  may  be  submitted  to  the  hearing 
officer  on  written  documents  filed  by  the 
parties.  The  hearing  officer  shall  make 
findings  of  fact  and  issue  a  decision  in  the 
period  fixed  by  paragraph  D.l.o.  of  this 
appendix. 

2.  The  DoDDS  or  the  Military  Department 
concerned  may  oppose  a  request  to  waive 
that  hearing.  In  that  event,  the  hearing  officer 
shall  rule  on  that  request, 

3.  Documents  submitted  to  the  hearing 
officer  in  a  case  determined  without  a 
hearing  shall  comply  with  paragraph  D.l.h. 
of  this  appendix.  A  party  submitting  such 
documents  shall  provide  copies  to  all  other 
parties. 

F.  Appeal 

1 .  A  party  may  appeal  the  hearing  officer's 
findings  of  fact  and  decision  by  filing  a 
written  notice  of  appeal  with  the  Director, 
DOHA,  within  5  calendar  days  of  receipt  of 
the  findings  of  fact  and  decision.  The  notice 
of  appeal  must  contain  the  appellant's 
certification  that  a  copy  of  the  notice  of 
appeal  has  been  provided  to  all  other  parties. 
Filing  is  complete  on  mailing. 


UMI 
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2.  Within  10  calendar  days  of  filing  the 
notice  of  appeal,  the  appellant  shall  submit 
a  written  statement  of  issues  and  arguments 
to  the  Director,  DOHA,  with  a  copy  to  the 
other  parties.  The  other  parties  shall  submit 
a  reply  or  replies  to  the  Director,  DOHA, 
within  15  calendar  days  of  receiving  the 
statement,  and  shall  deliver  a  copy  of  each 
reply  to  the  appellant.  Submission  is 
complete  on  mailing. 

3.  The  Director.  DOHA,  shall  refer  the 
matter  on  appeal  to  the  DOHA  Appeal  Board. 
It  shall  determine  the  matter,  including  the 
making  of  interlocutory  rulings,  within  60 
calendar  days  of  receiving  timely  submitted 
replies  under  section  F.2.  of  this  appendix. 
The  DOHA  Appeal  Board  may  require  oral 
arg\iment  at  a  time  and  place  reasonably 
convenient  to  the  parties. 

4.  The  determination  of  the  DOHA  Appeal 
Board  shall  be  a  final  administrative  decision 
and  shall  be  in  written  form.  It  shall  address 
the  issues  presented  and  set  forth  a  rationale 
for  the  decision  reached.  A  determination 
denying  the  appeal  of  a  parent  in  whole  or 

in  part  shall  state  that  the  parent  has  the  right 
under  20  U.S.C.  921  et  seq.  and  1400  et  seq.. 
to  bring  a  civil  action  on  the  matters  in 
dispute  in  a  district  court  of  the  United  States 
without  regard  to  the  amount  in  controversy. 

5.  No  provision  of  this  Instruction  or  other 
DoD  guidance  may  be  construed  as 
conferring  a  further  right  of  administrative 
review.  A  party  must  exhaust  all 
administrative  remedies  afforded  by  this 
apf)endix  before  seeking  judicial  review  of  a 
determination  made  under  this  appendix. 

G.  Publication  and  Indexing  of  Final 
Decisions 

The  Director,  DOHA,  shall  ensure  that  final 
decisions  in  cases  arismg  under  this 
appendix  are  published  and  indexed  to 
protect  the  privacy  rights  of  the  parents  who 
are  parties  in  those  cases  and  the  children  of 
such  parents,  in  accordance  with  DoD 
Directive  5400.11V 

Dated:  January  9,  1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-888  Filed  1-16-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

36  CFR  Part  7 
RIN  1024-AC30 

Badlands  National  Park,  Commercial 
Vehicles 

AGENCY:  National  Park  Sei^'ice.  Interior. 
action:  Final  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  implementing  this  final  rule  to 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road,  Springfield.  VA  22161 


exempt  local  commercial  veh^le  traffic 
on  the  5.8  miles  of  park  roads  between 
the  park's  Northeast  and  Interior 
Entrances  from  the  general  prohibition 
on  the  use  of  NPS  roads  by  commercial 
vehicles.  The  Superintendent  will  retain 
sufficient  discretion:  To  require  permits 
for  local  commercial  vehicles  traveling 
within  or  through  the  park;  establish 
terms  and  conditions  of  such  permits; 
and  annually  establish  and  adjust  fees 
for  such  use  based  on  current 
administrative  costs.  The  rule  will 
prohibit  the  transportation  of  hazardous 
materials  on  all  park  roads,  except  in 
limited  circumstances.  The  rule  will 
also  prohibit  certain  oversize/ 
overweight  vehicles  on  all  park  roads, 
except  in  limited  circumstances. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
February  18.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irvin  L.  Mortenson,  Superintendent. 
Badlands  National  Park,  P.O.  Box  6, 
Interior,  SD  57750.  Telephone  605-433- 
5361. 

SUPPLEMENTARY  INFORMATION: 
Baclcground 

South  Dakota  Route  240,  from  Exit 
131  on  Interstate  90,  passes  through  the 
northeast  comer  of  Badlands  National 
Park,  traversing  the  Badlands  "Wall"  at 
Cedar  Pass  and  intersects  with  South 
Dakota  Route  377  which,  in  turn, 
connects  with  South  Dakota  Route  44  at 
the  town  of  Interior.  In  1929,  Congress 
passed  legislation  authorizing  the 
establishment  of  Badlands  National 
Monument,  subject  to  the  condition 
"that  the  State  of  South  Dakota  first 
construct  30  miles  of  highways  through 
the  'proposed  park'  area  in  a  manner 
satisfactory  to  the  Secretary  of  Interior." 
After  the  State  of  South  Dakota 
completed  the  highway  construction. 
Badlands  National  Monument  was 
proclaimed  on  January  25,  1939.  In 
1941,  the  State  relinquished  ownership 
to  roads  within  the  Monument's 
boundary. 

A  general  park  regulation,  36  CFR  5.6, 
prohibits  commercial  traffic  in  National 
Parks.  Under  the  final  regulation,  local 
commercial  traffic  would  be  allowed  to 
use  the  park  road  connecting  the 
Northeast  entrance  and  the  Interior 
entrance.  The  transportation  of  certain 
hazardous  materials  and  oversize/ 
overweight  vehicles  on  park  roads  will 
be  prohibited,  except  as  permitted  by 
the  Superintendent.  The  NPS  may  allow 
transportation  of  certain  hazardous 
materials  on  park  roads  as  necessary  to 
provide  access  to  otherwise  inaccessible 
lands  within  or  contiguous  to  the  park, 
or  in  emergency  situations  as 
determined  by  the  Superintendent. 


The  paving  of  South  Dakota  Highway 
44  in  1986  considerably  changed  the 
park's  recreational  and  commercial 
vehicle  patterns  and  number.  In 
December  of  1989,  in  response  to  these 
increases.  Badlands  National  Park 
mailed  over  500  "scoping  brochures  "  to 
various  organizations,  agencies  and 
individuals  seeking  public  participation 
in  the  development  of  alternatives  for 
the  management  of  commercial  traffic  in 
the  park.  A  public  scoping  meeting  was 
held  on  Januar>'  24,  1990.  in  Interior. 
South  Dakota,  attended  by 
approximately  115  people.  Following 
the  public  meeting,  written  comments 
also  were  solicited.  Public  input  was 
received  during  review  of  the 
environmental  assessment  prepared  for 
the  regulation  of  commercial  traffic. 
This  review  occurred  in  April  of  1990. 
Public  comments  .f^ceived  during  that 
time  and  NPS  review  of  the  issues  are 
reflected  in  the  proposed  rule. 

Existing  Conditions 

Local  commercial  vehicles  and  some 
long  haul  trucks  i  antinue  to  travel 
through  the  Badlands  National  Parks 
northeast  comer  on  5.8  miles  of  park 
road  between  the  Northeast  and  the 
Interior  Entrances.  South  Dakota  Route 
240  connects  with  the  Badlands  Loop 
Road  at  the  Northeast  Entrance  and 
South  Dakota  Route  377  connects  to  the 
park  road  at  the  Interior  Entrance.  South 
Dakota  Routes  24'  >  and  377  are  exterior 
to  park  boundaries  and  are  maintained 
by  the  State  of  South  Dakota  only  up  to 
the  park  boundaries.  Inside  the  park, 
road  maintenance  is  the  responsibility 
of  the  NPS. 

South  Dakota  Routes  240  and  377  are 
two-lane,  paved  rural  highways 
designed  for  a  55-;nph  sf)eed  limit  for 
all  vehicle  types.  The  park  roads  are 
two-lane,  paved  roRds  designed  for  45 
mph  and  25  mph  speed  limits.  Their 
purpose,  as  defined  by  the  Park  Road 
Standards  for  the  National  Park  System. 

*   *   *  '"(R)emains  in  sharp  contrast  to  that 
of  the  Federal  and  State  highway  systems. 
Park  roads  are  not  intended  to  provide  fast 
and  convenient  transpx)rtation;  they  are 
intended  to  enhance  visitor  experience  while 
providing  safe  and  efficient  accommodation 
of  park  visitors  and  to  >erve  esisential 
management  access  needs.  They  are  not. 
therefore  intended  nor  designed  as 
continuations  of  the  State  and  Federal-aid 
network" 

Conclusion 

Based  on  available  data  on  road  uce 
and  relevant  enviro'  nental  analysis, 
the  impact  of  local  commercial  traffic  on 
park  roads  within  Badlands  National 
Park  is  not  sufficient  to  compel  the  NPS 
to  prohibit  all  local  commercial  traffic 
on  park  roads  between  the  Northeast 
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and  Interior  Entrances.  The  NPS 
recognizes  the  potential  hazard  posed 
by  the  transportation  of  certain 
hazardous  materials  and  oversize/ 
overweight  vehicles  through  the  park 
and  will  regulate  or  prohibit  such  use. 
Those  local  commerciai  vehicles 
carrying  hazardous  materials  that 
require  placarding,  or  marine  pollutants 
that  require  marking  according  to  V.S. 
Department  of  Transportation 
regulations,  must  first  obtain  a  permit 
when  such  transportation  is  net;essary 
for  access  to  lands  within  or  adiacent  to 
the  park,  where  access  is  not  otherwise 
available,  or  in  emergency  situations  as 
determined  by  the  Superintendent. 
Exceptions  include  lot:al  bulk  deliveries 
of  gasoline,  diesel.  LP  gas  and  certain 
oversize/overweight  agricultural 
vehicles  as  provided  for  bv  South 
Dakota  State  Law.  The  NPS  proposed 
regulation  will  not  regulate  state 
highways  or  traffic  outside  of  Badlands 
National  Park. 

The  rule  will  allow  only  those 
vehicles  that  originate  from,  or  are 
destined  to,  U.S.  Postal  Service  ZIP 
codes  within  a  45-mile  radius  of  Cedar 
Pass  in  Badlands  National  Park,  These 
Postal  Service  ZIP  codes,  whi('h  are  in 
close  proximity  to  the  park,  were  chosen 
because  nearly  all  the  commercial  traffic 
accessing  the  park  originates  from  these 
areas.  The  use  of  geographic  County 
designations  for  commercial  access  to 
the  park  would  not  be  appropriate 
becau.se,  with  the  Counties  being  so 
large,  thousands  of  additional 
commercial  vehicles  could  claim  entry 
to  the  park.  The  allowable  ZIP  code 
service  area  includes  the  following 
towns: 
Allen  57714 
Belvedere  57521 
Cottonwood  57775 
Creighton  57729 
Interior  57750 
Kadoka  57543 
Kyle  57752 
Long  Valley  57547 
Owanka  57767 
Philip  57567 
Scenic  57780 
Wall  57790 
Wanblee  57577 
Wasta  57791 

The  NPS  prepared  an  Environmental 
Assessment  (EA)  addressing  commercial 
traffic  on  park  roads  The  assessment 
was  released  for  public  review  in  1990. 
On  March  19,  1990.  the  Regional 
Director  for  the  Rocky  Mountain  Region. 
National  Park  Service,  signed  a  Finding 
of  No  Significant  Impact  (FONSI)  for  the 
proposal,  which  would  allow  local 
commercial  traffic  on  park  roads 
between  the  park's  Northeast  and 


Interior  Entrances,  but  continue  the 
prohibition  of  the  transportation  of 
certain  hazardous  materials  requiring 
placarding  and  certain  oversize/ 
overweight  cargos  through  Badlands 
National  Park.  Copies  of  this  EA  are 
available  from  the  Chief  Ranger's  Office, 

Summary  of  Public  Comments 

The  proposed  rule,  which  was 
published  in  the  Federal  Register  on 
August  7,  1996  (61  FR  41058),  afforded 
the  public  an  opportunity  to  comment 
for  a  period  of  60  days,  from  August  7 
to  October  7,  1995.  No  comments  were 
received  by  the  office  of  the 
Superintendent  at  Badlands  National 
Park. 

Drafting  Information 

The  principal  authors  of  this 
proposed  rulemaking  are  Irvin  L. 
Mortenson,  Superintendent,  former 
District  Ranger  Stan  Robins.  Badlands 
National  Park  and  Dennis  Burnett, 
Washington  Office  of  Ranger  Activities. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  the  permit  section  of  this 
rule  is  for  the  purpose  of  determining 
which  commercial  vehicles  meet  the 
requirements  allowing  them  to  travel 
through  the  park.  This  collection  of 
information  is  necessary  to  issue  the 
permit  and  has  previously  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1024- 
0124  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995. 

Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  Department 
of  the  Interior  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).' 
The  e<:ononiic  effects  of  this  rulemaking 
are  local  in  nature  and  negligible  in 
scope. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq..  that  this  proposed  rule  will  not 
impose  a  cost  of  SlOO  million  or  more 
in  any  given  year  on  local.  State,  or 
tribal  governments  or  private  entities. 

An  Environmental  A.ssessment  was 
issued  in  1990  under  the  provisions  of 
the  National  Environmental  Policy  Act 
and  a  Finding  of  No  Significant  Impact 
signed  on  June  19,  1990. 


List  of  Subjects  in  36  CFR  Part  7 

District  of  Columbia,  National  parks, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I,  is  amended  as  follows: 

PART  7— SPECIAL  REGULATIONS. 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  16  U.S  C.  1 ,  3,  9a,  460(q), 
462(k);  Sec.  7,96  also  issued  under  D.C.  Code 
8-137  (1981)  and  D.C.  Code  40-721  (1981). 

2.  Section  7.23  is  added  to  read  as 
follows: 

§7.23    Badlands  National  Parte. 

(a)  Commercial  vehicles.  (1) 
Notwithstanding  the  prohibidon  of 
commercial  vehicles  set  forth  in  §  5.6  of 
this  chapter,  local  commercial  vehicles 
may  operate  on  the  park  road  between 
the  Northeast  entrance  and  the  Interior 
entrance  in  accordance  with  the 
provisions  of  this  section, 

(2)  The  term  "Local  Commercial 
Vehicles",  as  used  in  this  section,  will 
include  the  definition  of  "commercial 
vehicle"  in  §  5, 6(a),  but  specifically 
includes  only  those  vehicles  that 
originate  from,  or  are  destined  to,  the 
following  U.S.  Postal  Service  ZIP  code 
areas: 

Allen  57714 
Belvedere  57521 
Cottonwood  57775 
Creighton  57729 
Inferior  57750 
Kadoka  57543 
Kyle  57752 
Long  Valley  57547 
Owanka  57767 
Philip  57567 
Scenic  57780 
Wall  57790 
Wanblee  57577 
Wasta  57791 

(3)  The  Superintendent  may  require  a 
permit  and  establish  terms  and 
conditions  in  accordance  with  §  1.6  of 
this  chapter  for  the  operation  of  local 
commercial  vehicles  on  the  park  road 
between  the  park's  Northeast  and 
Interior  entrances.  The  Superintendent 
may  charge  a  fee  for  any  permits  issued 
to  commercial  vehicles  in  accordance 
with  a  fee  schedule  established 
annually. 

(4)  The  commercial  transport  on  the 
park  road  between  the  Northeast  and 
Interior  entrances  of  any  substance  or 
combination  of  substances,  including 
any  hazardous  sub.stance,  hazardous 
material,  or  hazardous  waste  that 
requires  placarding,  or  any  marine 


UMI 


Federal  Register  /  Vol.  62,  No.  12  /  Friday,  January  17.  1997  /  Rules  and  Regulations  2581 


pollutant  that  requires  marking,  as 
defined  in  49  CFR  Subtitle  B,  is 
prohibited;  except  for  local  bulk 
deliveries  of  gasoline,  fuel  oil  and  LP 
gas;  provided,  however,  that  the 
Superintendent  may  issue  permits  for 
the  transportation  of  such  substance  or 
combination  of  substances,  including 
hazardous  waste,  in  emergencies,  and 
may  issue  permits  when  such 
transportation  is  necessary  for  access  to 
lands  within  or  adjacent  to  the  park  area 
to  which  access  is  otherwise  not 
available  as  provided  in  36  CFR  5.6. 

(5)  The  operator  ofa  motor  vehicle 
transporting  any  hazardous  substance, 
hazardous  material,  hazardous  waste,  or 
marine  pollutant  in  accordance  with  a 
permit  issued  under  this  section,  is  not 
relieved  in  any  manner  from  complying 
with  all  applicable  regulations  in  49 
CFR  Subtitle  B,  or  with  any  other  State 
or  Federal  laws  and  regulations 
applicable  to  the  transportation  of  any 
hazardous  substance,  hazardous 
material,  hazardous  waste,  or  marine 
pollutant. 

(6)  The  transportation  or  use  of 
oversize  or  overweight  commercial 
vehicles  on  the  park  road  between  the 
Northeast  and  Interior  entrances  is 
prohibited;  provided,  however  that  the 
Superintendent  may  issue  permits  for 
transportation  or  use  of  such  vehicles 
and  may  condition  such  permits  on  the 
use  of  special  routes  within  the  park  in 
order  to  minimize  impacts  to  park 
facilities  and  resources  and  also  may 
issue  permits  when  the  transportation  or 
use  of  such  vehicles  is  necessarv  for 
access  to  lands  within  or  adjacent  to  the 
park  area  to  which  access  is  otherwise 
not  available  as  provided  in  36  CFR  5.6. 

(7)  Operating  without,  or  violating  a 
term  or  condition  of,  a  permit  issued  in 
accordance  with  this  section  is 
prohibited.  In  addition,  violating  a  term 
or  condition  of  a  permit  may  result  in 
the  suspension  or  revocation  of  the 
permit. 

(b)  (Reserved) 

Dated;  December  5. 1996. 

George  T.  Frampton.  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  97-1200  Filed  1-1&-97:  8:45  am] 

BILLING  CODE  4310-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Docket  No.  NJ25-1a-1S9,  FRL- 
5662-3} 

Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Oxides  of  Nitrogen  for  Specific 
Sources  in  the  State  of  New  Jersey 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  announcing 
approval  of  twenty-two  (22)  revisions  to 
the  State  Implementation  Plan  (SIP)  for 
ozone  submitted  by  the  State  of  New 
Jersey.  These  revisions  consist  of 
source-specific  reasonably  available 
control  technology  (RACt) 
determinations  for  controlling  oxides  of 
nitrogen  (NOx)  from  various  sources  in 
New  Jersey.  The  intended  effect  of  this 
action  is  to  approve  the  source-specific 
R.A.CT  determinations  made  bv  New 
Jersey  in  accordance  with  provisions  of 
its  regulation,  New  Jersev 
Administrative  Code  (NJAC)  7:27-19. 
This  action  is  being  taken  in  accordance 
with  Section  110  of  the  Clean  Air  Act 
(the  Act). 

DATES:  This  rule  is  effective  on  March 
18,  1997,  unless  adverse  or  critical 
comments  are  received  by  Februarv  18, 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Ronald  Borsellino.  Chief, 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  2  Office.  290 
Broadway,  New  York,  New  York  10007- 
1866. 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  2  Office.  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866 
New  Jersey  Department  of 
Environmental  Protection,  Office  of 
Air  Quality  Management,  Bureau  of 
Air  Pollution  Control,  401  East  State 
Street.  CN027.  Trenton,  New  Jersev 
08625 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M 
Street.  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Gardella,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 


Broadway,  25th  Floor.  New  York,  New 
York  10007-1866,  (212)  637-4249. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  RACT  are  set  out  in  section 
182(f)  of  the  Act.  Section  182(f) 
requirements  are  described  bv  EPA  in  a 
notice,  "State  Implementation  Plans; 
Nitrogen  Oxides  S;  pplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,"  published 
November  25.  1992  (57  FR  55620).  The 
November  25,  1992  notice  should  be 
referred  to  for  detailed  information  on 
the  NOx  requirements.  Additional 
guidance  memoranda  which  have  been 
released  subsequent  to  the  NOx 
Supplement  should  also  be  referred  to. 

The  EPA  has  defined  RACT  as  the 
lowest  emission  limitation  that  a 
particular  .source  is  capable  of  meeting 
by  the  application      control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(44  FR  53762,  Septemberl7,  1979), 

Section  182(f)  of  the  Act  requires 
states  within  ozone  nonattainment  areas 
classified  moderate  or  above  or  areas 
within  the  ozone  transport  region  to 
apply  the  same  requirements  to  major 
stationary-  sources  of  NO\  ("major"  as 
defined  in  section  302  and  section  182 
(c),  (d).  and  (e))  as  are  applied  to  major 
stationar\'  sources  of  volatile  organic 
compounds  (\'OCs).  For  more 
information  on  what  constitutes  a  major 
source,  see  section  2  of  the  NOx 
Supplement  to  the  General  Preamble. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary-  sources 
of  VOC  emissions  (not  covered  bv  a  pre- 
enactment  control  technique  guidelines 
(CTG)  document  or  a  post-enactment 
CTG  document)  by  Novenjber  15,  1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NOx  sou,t:es 
since  enactment.  States,  in  their  K.\CT 
rules,  are  expected  to  require  final 
installation  of  the  actual  NOx  controls 
by  May  31.  1995  from  those  sources  for 
which  installation  by  that  date  is 
practicable. 

States  within  the  Northeast  ozone 
transport  region  established  by  section 
184(a)  should  have  revised  their  SIPs  to 
include  the  R.ACT  measures  by 
November  15,  1992  Because  major 
sources  in  states  in  a  transport  region 
are  generally  subject  to  at  least  the  same 
level  of  control  as  sources  in  moderate 
ozone  nonattainment  areas,  EP.^ 
believes  that  the  schedule  for 
implementing  these  RACT  rules  in  the 
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ozone  transport  region  should  be 
consistent  with  the  requirements  of 
section  182(b)(2)  and  were  expected  to 
require  final  installation  of  the  actual 
NOx  controls  by  May  31,  1995  on  those 
sources  for  which  installation  by  that 
date  is  practicable.  Based  on  sections 
182(0  and  184(b),  New  jersey  is 
required  to  apply  the  NOx  RACT 
requirements  Statewide. 

New  Jersey's  NOx  RACT  Regulation 

On  November  15.  1993,  New  Jersey 
submitted  to  EPA  as  a  revision  to  the 
SEP,  Subchapter  19,  "Control  and 
Prohibition  of  Air  Pollution  From 
Oxides  of  Nitrogen"  of  Chapter  27,  Title 
7  of  the  New  Jersey  Administrative 
Code.  Subchapter  19  contains  the  NOx 
RACT  requirements  for  New  Jersey  and 
has  an  effective  date  of  December  20, 
1993.  New  Jersey  held  public  hearings 
on  Subchapter  19  in  March  1993  and 
adopted  it  on  November  15.  1993.  New 
Jersey  submitted  Subchapter  19  to  EPA 
as  a  revision  to  the  SIP  on  November  15, 
1993.  EPA  found  it  to  be 
administratively  and  technically 
complete  on  December  29,  1993  and 
proposed  approval  of  Subchapter  19  on 
October  2.  1995  (60  FR  51379).  Final 
EPA  action  on  Subchapter  19  is 
expected  to  be  published  in  the  Federal 
Register  soon. 

C.  Section  19.13— Facility  Specific  NOx 
Emission  Limits 

Section  19.13  of  New  Jersey's 
regulation  establishes  a  procedure  for  a 
case-by-case  determination  of  what 
represents  RACT  for  a  particular  facility, 
item  of  equipment  or  source  operation. 
This  procedure  is  applicable  in  two 
situations;  (1)  If  the  major  NOx  facility 
contains  any  source  operation  or  item  of 
equipment  of  a  category  not  listed  in 
sedion  19.2  and  which  has  the  potential 
to  emit  more  than  10  tons  of  NOx  per 
year,  except  for  non-utility  boilers,  or  (2) 
if  the  owner  or  operator  of  a  source 
operation  or  item  of  equipment  of  a 
category  that  is  listed  in  section  19.2 
seeks  approval  of  an  alternative 
maximum  allowable  emission  rate. 

New  Jersey's  procedure  requires  the 
owners  and/or  operators  of  the  affected 
facility  to  submit  either  a  NOx  control 
plan  if  they  are  not  covered  by  specific 
emission  limitations  or  a  request  for  an 
alternative  maximum  allowable 
emission  rate  if  they  are  covered  by 
specific  emission  limitations.  The 
owTiers/operators  must  include  a 
technical  and  economic  feasibility 
analysis  of  the  possible  alternative 
control  measures.  RACT  determinations 
for  an  alternative  maximum  allowable 
emission  rate  must  consider  alternative 
control  strategies  (eg.,  emissions 


averaging,  seasonal  fuel  switching  to 
natural  gas,  and  repowering)  in  addition 
to  considering  control  technologies  (e.g., 
low  NOx  burners).  In  either  case. 
Subchapter  19  provides  for  New  Jersey 
to  establish  emission  limits  based  upon 
a  RACT  determination  specific  to  the 
facility.  The  resulting  control  plan  or 
alternate  maximum  allowable  emission 
rate  must  be  submitted  to  EPA  for 
approval  as  a  SIP  revision. 

D.  Analysis  of  State  Submittals 

The  twenty-two  (22)  source  specific 
SIP  revisions  were  all  adopted  by  New 
Jersey  at  different  times  dii'ing  1994  and 
1995  and  were  found  by  EI  A  to  be 
administratively  and  technically 
complete.  Prior  to  adoption.  New  Jersey 
published  their  proposed  RACT 
determinations  in  local  newspapers  and 
provided  30  days  for  public  comment 
and  an  opportunity  to  request  a  public 
hearing.  New  Jersey  reviewed  and 
responded  to  all  comments  made.  New 
Jersey  determined  that  the  proposed 
NOx  control  plans  and  alternative 
maximum  allowable  emission  rates  from 
the  owners  conform  with  the  pro\  sions 
of  section  19.13.  New  Jersey  has  issued 
to  each  owner  a  "conditions  of 
approval  '  document  incorporating 
approved  permit  conditions  which  are 
fully  enforceable  by  the  State  and  which 
contain  conditions  consistent  with 
Subchapter  19.  These  "conditions  of 
approval"  documents  are  identified  in 
the  "Incorporation  by  reference"  section 
at  the  end  of  this  document. 

EPA  has  determined  that  the  NOx 
emission  limits  identified  in  New 
Jersey's  letters  of  approval  (with 
attached  "conditions  of  approval" 
document)  to  the  owners  represent 
RACT  for  each  sourc;e  identified  in  this 
document.  The  permit  conditions 
include  emission  limits,  work  practice 
standards,  testing,  monitoring,  and 
recordkeeping/ reporting  requirements. 
These  permit  conditions  are  consistent 
with  the  NOx  RACT  requirements 
specified  in  Subchapter  19  and  conform 
to  EPA  NOx  RACT  guidance.  Therefore, 
EPA  is  approving  the  twenty-two  (22) 
source-specific  SIP  revisions  submitted 
by  New  Jersey  dated  May  26,  1995, 
November  8.  1995,  January  10,  1996  and 
October  10.  1996  as  identified  in  this 
document. 

EPA's  evaluation  of  each  RACT 
submittal  is  detailed  in  a  document 
dated  October  29,  1996.  entitled 
"Technical  Support  Document — NOx 
RACT  Source  Specific  SIP  Revisions — 
State  of  New  Jersey."  A  copy  of  that 
document  is  available,  upon  request, 
from  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this  document. 


A  summary  of  EPA's  findings  of  each 
RACT  submittal  is  provided  in  the 
following  sections  and  is  organized  into 
two  groups:  I.  "Facility-Specific  NOx 
Emission  Limits"  in  which  a  major  NOx 
facility  has  a  source  operation  or  item  of 
equipment  for  which  an  emission  limit 
has  not  been  established  pursuant  to  the 
presumptive  limits  identified  in 
Subchapter  19,  and  II.  "Alternative  NOx 
Emission  Limits"  in  which  an  owner  or 
operator  of  a  source  operation  or  item  of 
equipment  of  a  category  that  is  listed  in 
section  19.2  seeks  approval  of  a  RACT 
emission  limit  different  from  that  which 
is  established  in  Subchapter  19.  This 
Notice  takes  action  only  on  the 
permitted  emission  rates  and  conditions 
of  approval  related  to  emissions  of  NOx: 
action  is  not  being  taken  on  any  other 
pollutants  which  may  be  permitted  by 
New  Jersey  with  regard  to  these  sources. 

I.  Facility-Specific  NOx  Emission  Limits 

1 .  Edgeboro  Disposal,  Inc. 

Edgeboro  Disposal,  Inc.  operates  a 
solid  waste  landfill  in  East  Brunswick, 
Middlesex  County,  which  generates 
landfill  gas  that  is  disposed  of  by  five 
flares.  The  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
RACT  is  the  current  operation  of  the 
existing  flares.  The  facility-specific  NOx 
emission  limit  is  0.08  pounds  NOx  per 
million  BTUs  (Ibs/MM  BTU). 

2.  E.I.  duPont  DeNemours  and 
Company.  Inc. 

E.I.  duPont  DeNemours  and 
Company,  Inc.,  operates  a  carbon 
regeneration  furnace  located  in 
Deepwater,  Salem  County.  The  facility's 
RACT  analysis  concluded,  and  New 
Jersey  agreed,  that  RACT  is  the  use  of 
the  previously  installed  low  NOx 
burners  (LNB).  based  on  DuPont's  1994 
updated  Best  Available  Control 
Technology  (BACT)  analysis.  The 
facility-specific  NOx  emission  limit  is 
18.6  pounds  per  hour  (Ibs/hr). 

3.  Hoeganaes  Corporation 

The  Hoeganaes  Corporation,  located 
in  Riverton,  Burfington  County, 
manufactures  iron  and  steel  powders.  Its 
operations  include  an  electric  arc 
furnace  (EAF)  for  melting  steel  and  a 
tunnel  kiln  for  manufacturing  sponge 
iron.  The  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
RACT  is  regular  maintenance  of  the  EAF 
refractory  which  is  already  standard 
practice  at  the  facility.  The  facility- 
specific  NOx  emission  limit  is  33.6  tons 
per  year  (TPY). 

NOx  emissions  from  the  tunnel  kiln 
are  produced  from  252  natural  gas  fired 
burners  and  from  the  combustion  of  coal 
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and  coke  in  the  process.  The  faciUty's 
RACT  analysis  concluded,  and  New 
Jersey  agreed,  that  RACT  is  burner 
adjustments  to  the  tunnel  kiln,  which  is 
already  a  normal  procedure  to  maintain 
proper  combustion  control.  The  facility- 
specific  NOx  emission  limit  is  26.4  TPY. 

4.  Parsippany-Troy  Hills  Township 
Sewer  Authority 

Parsippany-Troy  Hills  Township 
Sewer  Authority  owns  and  operates  two 
multiple  hearth  type  incinerators  to 
bum  sewage  sludge  from  its  wastewater 
treatment  plant  located  in  Parsippany, 
Morris  County.  The  facility's  RACT 
analysis  concluded,  and  New  Jersey 
agreed,  that  RACT  is  seasonal  natural 
gas  combustion.  The  facility-specific 
NOx  emission  limit  is  21  Ibs/hr  for  each 
incinerator.  The  State  may  establish  a 
lower  facility  NOx  emission  limit  based 
on  compliance  stack  test  results  after  the 
fuel  switch. 

5.  Sandoz  Pharmaceuticals  Corporation 

Sandoz  Pharmaceuticals  Corporation 
operates  a  small  scale  trash  fired  boiler 
energy  recovery  system  located  in  East 
Hanover,  Morris  County.  The  facility's 
RACT  analysis  concluded,  and  New 
Jersey  agreed,  that  RACT  is  the 
previously  installed  controlled  air 
combustion  system.  The  facility-specific 
NOx  emission  limit  is  3.0  Ibs/hr. 

6.  Griffin  Pipe  Products  Company 

Griffin  Pipe  Products  Company 
produces  pipe  irom  scrap  steel  and 
operates  an  iron  melting  cupola  and  an 
annealing  furnace  in  Florence, 
Burlington  County.  NOx  emissions  from 
the  facility  are  a  result  of  the 
combustion  of  coke  in  the  iron  melting 
cupola  and  natural  gas  in  the  annealing 
furnace.  For  the  cupola,  the  facility's 
RACT  analysis  concluded,  and  New 
Jersey  agreed,  that  RACT  is  the 
continued  use  of  low  excess  air  and 
oxygen  enrichment  technologies.  The 
facility-specific  NOx  emission  limit  is 
0.20  Ibs/MM  BTU.  In  addition,  the 
conditions  of  approval  include  limiting 
the  cupola  operation  to  2600  hours  per 
year.  For  the  annealing  furnace,  the 
facility's  RACT  analysis  concluded,  and 
New  Jersey  agreed,  that  RACT  is  annual 
adjustment  to  the  furnace  combustion 
process.  The  facility-specific  NOx 
emission  limit  is  0.15  Ibs/MM  BTU. 
Also,  the  conditions  of  approval  include 
limiting  the  annual  fuel  consimiption  of 
the  furnace  to  200  million  standard 
cubic  feet  (MMSCF)  of  natural  gas. 

7.  United  States  Pipe  and  Foundry 
Company 

United  States  Pipe  and  Foundry 
Company  operates  two  cupola  iron 


melting  furnaces  and  two  annealing 
ovens  in  Burlington.  Burlington  County. 
NOx  emissions  are  the  result  of  coke 
combustion  in  the  cupola  and  natural 
gas  in  the  annealing  oven.  For  the 
cupolas,  the  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
RACT  is  the  continued  use  of  oxygen 
enrichment  and  preheated  blast  air.  The 
facility-specific  NOx  emission  limit  is 
0.20  Ibs/MM  BTU.  For  the  annealing 
ovens,  the  faciUty's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
RACT  is  annual  adjustment  to  the 
combustion  process.  The  facility- 
specific  NOx  emission  limit  is  0.14  lbs/ 
MM  BTU. 

8.  Johnson  Matthey  Incorporated 

Johnson  Matthey  Incorporated 
operates  a  three-chamber  natural  gas 
fired  ignition  recovery  furnace  system  in 
West  Deptford,  Gloucester  County.  The 
facility's  RACT  analysis  concluded,  and 
New  Jersey  agreed,  that  RACT  is  the 
installation  of  LNBs.  The  facility- 
specific  NOx  emission  hmit  is  7.1  lbs/ 
hr. 

9.  E.I.  duPont  DeNemours  and 
Company.  Inc. 

E.I.  duPont  DeNemours  and 
Company,  Inc.  owns  and  operates  a 
hazardous  waste  incinerator  in 
Deepwater,  Salem  County.  The  facility's 
RACT  analysis  concluded,  and  New 
Jersey  agreed,  that  RACT  is  the 
implementation  of  Selective  Non 
Catalytic  Reduction  (SNCR)  including 
ammonia  injection,  based  on  a  1994 
BACT  determination.  The  facility- 
specific  NOx  emission  limit  is  10.6  lbs/ 
hr  (0.20  Ibs/MM  BTU). 

10.  Rollins  Environmental  Services  (NJ), 
Inc. 

Rollins  Environmental  Services  (NJ), 
Inc.  owns  and  operates  a  conunercial 
hazardous  waste  incinerator  in 
Bridgeport,  Gloucester  County  to 
process  organic  wastes.  The  facility's 
RACT  analysis  concluded,  and  New 
Jersey  agreed,  that  RACT  is  the 
modification  of  the  existing  biuners. 
The  facility-specific  NOx  emission  limit 
is  75  Ibs/hr. 

11.  Minnesota  Mining  and 
Manufacturing  Co. 

Minnesota  Mining  and  Manufacturing 
Co.  (3M)  operates  one  rotary  kiln  and 
two  dryers  in  Belle  Mead.  Somerset 
County.  The  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
RACT  is  the  installation  of  LNBs.  In 
addition,  the  conditions  of  approval 
include  requirements  that  only  natural 
gas  will  be  combusted  as  the  primary 
fuel  and  No.  2  fuel  oil  will  be  used  only 


during  natural  gas  curtailment.  The 
facility-specific  NOx  emission  limits 
while  combusting  natural  gas  are  5.7 
Ibs/hr  and  1.6  Ibs/hr  for  the  kiln  and 
each  dryer,  respectively. 

12.  American  Ref-Fuel  Company 

The  American  Ref-Fuel  Company 
owTis  and  operates  the  three  mass 
burning  water  wall  incinerators  at  the 
Essex  County  Resource  Recover)- 
Facility  in  Newark,  Essex  County.  The 
facility's  RACT  analysis  concluded,  and 
New  Jersey  agreed,  that  RACT  is  the 
installation  of  SNCR  technology 
utilizing  ammonia  injection,  based  on  a 
1993  BACT  analysis.  The  facility- 
specific  NOx  emission  limit  is  95  Ibs/hr/ 
unit,  with  a  concentration  limit  of  174 
parts  per  million  (ppm).  based  on  a  3- 
hour  average. 

13.  Union  County  Utilities  Authority 

The  Union  County  UtiUties  Authority 
ovras  and  operates  the  three  mass 
burning  water  wall  incinerators  at  the 
Union  County  Resource  Recovery- 
Facility  in  Rahway,  Union  County.  The 
faciUty's  RACT  analysis  concluded,  and 
New  Jersey  agreed,  that  RACT  is  the 
installation  of  SNCR  technology-  with 
ammonia  injection,  based  on  a  1989 
BACT  analysis.  The  facility-specific 
NOx  emission  limit  is  80  Ibs/hr/unit, 
with  a  concentration  Hmit  of  225  ppm 
on  a  3-hour  basis. 

14.  General  Motors  Corporation 

General  Motors  (GM),  located  in 
Linden.  Union  County,  owns  and 
operates  a  Topcoat  autobody  coating 
system  which  has  fifty  natural  gas 
burners.  The  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
RACT  is  the  existing  practice  of  limiting 
the  Topcoat  system's  fuel  use  to  591.1 
MMSCF  of  natural  gas  per  year  and 
annual  combustion  adjustments  to  the 
burners.  The  facility-specific  NOx 
emission  limit  is  41.4  TPY  (0.14  Ibs/MM 
BTU)  and  the  Topcoat  system 
production  is  limited  to  operate  5094 
hours  per  year. 

n.  Alternative  NOx  Emission  Limit 

A  summary-  of  EPA's  analysis  of  each 
source  facility  granted  an  alternative 
NOx  emission  limit  by  New  Jersey  is  as 
follows. 

15.  Public  Senice  Electric  and  Gas 
Company  (PSE&<i) 

PSE&G  operates  Hudson  Unit  Number 
2  which  is  a  coal-fired,  dry  bottom 
utility  boiler  in  Jersey  City,  Hudson 
County.  The  fadhty's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
RACT  is  the  use  of  LNB  in  combination 
with  Overfire  Air  (LNB/OFA).  The 
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alternative  N0\  emission  limits  are  0.85 
Ibs/MM  BTU  for  coal  and  0.60  Ibs/MM 
BTU  for  the  combustion  of  natural  gas 
or  number  6  fuel  oil.  These  emission 
limits  may  be  further  reduced  b\  New 
Jersey  based  upon  results  of 
optimization  tests  with  the  LNB/OFA 
installation. 

16.  General  Motors  Corporation 

GM  operates  a  tangentially  oil-fired 
boiler  (Number  4)  at  its  motor  vehicle 
parts  plant  in  Trenton,  Mercer  County. 
The  facility's  FL^CT  analysis  concluded, 
and  New  Jersey  agreed,  that  RACT  is 
annual  adjustments  to  the  combustion 
process.  The  alternative  NOx  emission 
limit  is  0.45  Ibs/MM  BTU  The 
conditions  of  approval  inc:lude  limiting 
operation  to  no  more  than  1.315  hours 
per  year  and  ceasing  boiler  operation 
after  May  31,  2005. 

17.  International  Flavors  and 
Fragrances 

International  Flavors  and  Fragrances 
owns  and  operates  a  backup  gas-fired 
boiler  (Number  5)  in  Union  Beach. 
Monmouth  County.  The  facility's  RACT 
analysis  concluded,  and  New  Jersey 
agreed,  that  RACT  is  biannual 
combustion  process  adjustments  and  an 
operation  limit  to  1440  hours  annually. 
The  alternative  NO,  emission  limit  is 
0.18  Ibs/MM  BTU  during  natural  gas 
combustion  and  0.255  Ibs/MM  BTU 
during  No.  2  fuel  oil  combustion. 
Number  6  fuel  oil  will  no  longer  be  used 
for  the  boiler. 

18.  Algonquin  Gas  Transmission 
Company 

Algonquin  Gas  Transmission 
Company  operates  two  natural  gas  fired, 
simple  cycle  combustion  turbines  in 
Hanover  Township,  Morns  County.  The 
facility's  RACT  analysis  concluded,  and 
New  Jersey  agreed,  that  RACT  is  annual 
adjustments  to  the  combustion  process 
The  alternative  NO,  emission  limit  for 
each  turbine  shall  be  0.345  Ibs/MM 
BTU. 

19.  Hoffmann-La  Roche  Incorporated 

Hoffmann-La  Roche  Incorporated, 
located  in  Nutley,  Essex  County,  owns 
and  operates  a  cogeneration  facility  with 
three  units  consisting  of  combined  cycle 
combustion  turbines  and  heat  recovery 
steam  generators  with  supplemental 
firing.  The  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
RACT  is  annual  adjustment  to  the 
combustion  process  on  the  duct  burners 
installed  on  each  of  the  three  turbines. 
The  alternative  NO,  emission  limit  for 
each  turbine  is  0.34  Ibs/MM  BTU  during 
natural  gas  combustion.  Each  turbine  is 
also  permitted  to  use  kerosene  as  a 


backup  fuel  for  no  more  than  500  hours 
in  a  calendar  year. 

20.  Texas  Eastern  Transmission 
Corporation 

Texas  Eastern  Transmission 
Corporation  operates  three  2050 
horsepower  internal  combustion 
engines  at  the  Linden  Compressor 
Station  in  Union  County  and  four  1100 
horsepower  engines  at  the  Lambertville 
Compressor  Station  in  Hunterdon 
County.  The  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
RACT  is  the  use  of  electronic  ignition 
controls  on  each  of  the  Lambertville 
engines  and  the  use  of  electronic 
ignition  controls  combined  with 
installation  of  equipment  to 
automatically  control  the  air  to  fuel  ratio 
on  the  Linden  engines.  The  alternative 
NO,  emission  limit  is  8.26  grams  per 
horsepower-hour  (g/hp-hr)  for  each 
Linden  engine  and  7.22  g/hp-hr  for  each 
Lambertville  engine.  After  optimization 
of  controls,  the  NO,  emission  limits  will 
be  evaluated  and  lower  alternative 
emission  limits  may  be  established. 

Final  Action 

EPA  is  approving  the  permitted 
conditions  described  above  as  RACT  for 
the  control  of  NO,  emissions  from  the 
sources  identified  in  the  twenty-two 
source- specific  SIP  revisions. 

The  EP.^  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  Marf:h  18,  1997, 
unless,  by  February  18.  1997  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  do(.ument  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  March  18,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
tet^hnical.  economic,  and  environmental 


factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Administrative  Requirements 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory'  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
w  ith  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  state  is 
already  imposing.  Moreover,  this  action 
does  not  involve  generally  applicable 
requirements,  but  specific  requirements 
for  each  facility  which  both  the  source 
owner  and  the  State  have  determined  to 
be  economically  and  technologically 
reasonable.  This  action  only  affects  the 
sources  which  have  requested  the  SIP 
revision  and  which  are  not  small 
entities.  Therefore.  EPA  certifies  that 
this  approval  action  does  not  have  a 
significant  impact  on  small  entities. 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
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may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law.  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  hr  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  18,  1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  28,  1996. 
William  |.  Muszynski. 

Acting  Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1,  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U,S,C.  7401-7671q 


Subpart  FF— New  Jersey 

2,  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(59)  to  read  as 
follows: 

§  52. 1 570    Identification  of  plan. 


(0 


(59)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Jersey  Department  of 
Environmental  Protection  on  May  26. 
1995,  November  8,  1995,  Januarv  10, 
1996  and  October  10.  1996. 

(i)  Incorporation  by  reference. 

(A)  Conditions  of  Approval 
Documents  (COAD): 

The  following  facilities  have  been 
issued  conditions  of  approval 
documents  by  New  Jersey: 

[1]  Edgeboro  Disposal's  landfill  gas 
flares.  Middlesex  County,  NJ  COAD 
approval  dated  April  13'  1995,  revised 
October  19,  1995  (effective  November  6, 
1995). 

[2]  E.I.  duPont  DeNemours  and  Co.'s 
carbon  regeneration  furnace,  Salem 
County,  NJ  COAD  approval  dated  June 
7,  1995, 

{3]  Hoeganaes  Corp.'s  electric  arc 
furnace  and  tunnel  kiln,  Burlington 
County,  NJ  COAD  approval  dated 
February'  3,  1995. 

[4]  E.I.  duPont  DeNemours  and  Co.'s 
hazardous  waste  incinerator,  Salem 
County,  NJ  COAD  approval  dated  Julv  7, 
1995, 

(5)  Rollins  Environmental  Services' 
hazardous  waste  incinerator,  Gloucester 
County,  NJ  COAD  approval  dated  May 
25,  1995. 

(6)  American  Ref-Fuel's  Municipal 
Waste  Incinerator,  Essex  County,  NJ 
NOx  RACT  approval  dated  February  6, 
1995, 

(7)  Union  County  Utilities  Authority's 
Municipal  Waste  Incinerator,  Union 
County;  NJ  NOx  RACT  approval  dated 
May  10,  1994  with  an  attached  permit 
to  construct,  operate,  and  a  PSD  permit 
dated  December  29.  1989. 

[8]  PSE&G's  Hudson  Station  Unit  No. 
2  utility  boiler,  Hudson  County,  N] 
COAD  approval  dated  May  9,  1995 

(9)  Algonquin  Gas  Transmission  Co.'s 
simple  cycle  combustion  turbines, 
Morris  County,  NJ  COAD  approval 
dated  March  31,  1995. 

(10)  Hoffmann-La  Roche's  combined 
cycle  combustion  turbines,  Essex 
County,  NJ  COAD  approval  dated  May 
8.  1995, 

(J  J)  International  Flavors  and 
Fragrances'  non-utility  boiler  Number  5, 
Monmouth  County.  NJ  COAD  approval 
dated  June  9,  1995. 

[12]  Parsippany-Troy  Hills  Township 
Sewer  Authority's  sewage  sludge 


incinerators,  Morris  County,  NJ  COAD 
approval  dated  October  13,  1995. 

[13]  Johnson  Matthey's  multi-chamber 
metals  recovery  furnace.  Gloucester 
Countv.  NJ  COAD  approval  dated  June 
13,  1995, 

\14]  3M  Company's  rotary-  kiln  and 
dryers,  Somerset  Countv,  N)  COAD 
approval  dated  May  4.  1995. 

(15)  Sandoz  Pharmaceuticals 
Corporation's  trash  fired  boiler,  Morris 
County,  NJ  COAD  approval  dated  March 
23. 1995. 

(16)  General  Motors  Corporation's 
non-utility  boiler  (No. 4),  Mercer  County. 
NJ  COAD  approval  dated  lune  22.  1995. 

(17)  General  Motors  Corporation's 
Topcoat  system.  Union  County,  NJ 
COAD  approval  dated  November  6, 
1995. 

(18)  United  States  Pipe  and  Foundry 
Company's  cupolas  and  annealing  ovens 
(No.  2  and  No.  3).  Burlington  County.  NI 
COAD  approval  dated  October  16.  1995. 

(19)  Griffin  Pipe  Products  Company's 
cupola  and  annealing  furnace, 
Burlington  County,  NJ  COAD  approval 
dated  December  14,  1995. 

(20)  Texas  Eastern  Transmission 
Corporation's  internal  combustion 
engines,  Hunterdon  County,  N|  COAD 
approval  dated  May  9,  1995. 

(21)  Texas  Eastern  Transmission 
Corporation's  internal  combustion 
engines,  Union  County,  NJ  COAD 
approval  dated  May  9'  1995. 

(ii)  Additional  information — 
Documentation  and  information  to 
support  NO,  RACT  facility-specific 
emission  limits  or  alternative  emission 
limits  in  four  letters  addressed  to 
Regional  .Administrator  Jeanne  M,  Fox 
from  New  Jersey  Commissioner  Robert 
C,  Shinn,  Jr.  dated: 

(A)  May  26.  1995  for  two  SIP 
revisions; 

(B)  .November  8,  1995  for  eight  SIP 
revisions; 

(C)  January  10,  1996  for  ten  SIP 
revisions:  and 

(D)  October  10,  1996  for  two  SIP 
revisions. 

[FR  Dor   9'-10"3  Filed  1-16-97.  8  45  ami 
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40  CFR  Part  52 

[CO-001 -0008(a);  FRL-566a-9) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Colorado:  Enhanced  Vehicle 
Inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 

Agency (EP.M 

ACTION:  Direct  final  rule. 
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SUMMARY:  EP.A  is  approving  an 
enhanced  vehu:le  inspection  and 
maintenance  (I'M)  State  Implementation 
Plan  (SIP)  revision  submitted  by  Roy 
Romer,  Governor  of  Colorado,  on 
September  29.  199.T.  This  revision 
fulfdis  the  Govej-nors  commitment  to 
adopt  final  regulations  to  limit 
dealership  self-testing,  allowing  EP.A  to 
convert  Colorado's  prior  conditional 
approval  to  a  full  approval  for  the 
enhani;ed  I/M  SIP  revisions  which 
established  and  require  the 
implementation  of  an  enhanced  motor 
vehicle  inspection  and  maintenance  (1/ 
M)  program  in  the  Denver  and  Boulder 
urbanized  area  This  action  is  being 
taken  under  Section  110  of  the  Clean 
AirAct(CAA).  ' 

DATES:  This  action  is  effective  on  March 
18.  1997  unless  adverse  or  critical 
comments  are  received  bv  February  18, 
1997,  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Richard  R.  Long.  Director.  .Mr  Programs, 
USEPA  Region  VIII  (P2-A).  999  18th 
Street — Suite  500.  Denver,  Colorado 
80202-2466.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  above  address. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  dav. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  P.  Lee.  at  (.303)  312-^738  or  via  e- 
mail  at  lee. scott@epamail, epa.gov. 
While  information  mav  be  requested  via 
e-mail.  c:omments  must  be  submitted  in 
writing  to  the  EP.A  Region  VIII  address 
above, 

I.  Background 

On  November  8.  1994.  EPA  published 
a  rulemaking  (.=59  FR  ,5.5584) 
conditionally  approving  an  enhanced 
vehicle  I/M  program  for  the  Denver  and 
Boulder  urbanized  areas.  The 
conditional  approval  was  based  on  the 
State's  commitment  to  adopt  final 
regulations  limiting  dealership  self- 
testing  as  required  bv  EPA's  I/M  Rule 
(40  CFR  part  51.  sut/part  Sj.  EPA  limits 
self-testing  to  ensure  all  vehicles  receive 
a  proper  independent  inspection  on  a 
regular  interval.  The  State  was  required 
to  adopt  thi.s  regulation  revision  within 
one  year  of  final  conditional  approval. 
On  September  22.  1994,  the  State 
adopted  a  replacement  regulation, 
Colorado  Regulation  No,  11  (5  CCR 
1001-13)  satisf\  ing  the  State's 
commitment  to  limit  dealership  self- 
testing,  and  on  September  29.  1995, 
forwarded  it  to  EP.-\  to  be  acted  upon. 


n.  EPA'S  .Analysis  of  Colorado's 
Submittal 

As  detailed  in  the  Governor's 
September  29.  1995  letter,  the  State  held 
a  properly  noticed  public  hearing 
regarding  the  revised  enhanced  I/M 
regulation  on  September  22.  1994,  EP.^ 
found  the  Governor's  submittal  to  be 
administratively  complete  on  November 
30,  1995. 

The  September  29,  1993.  submittal 
included:  Colorado  Air  Quality  Control 
Commission  (AQCC)  Regulation 
Number  11,  Motor  Vehicle  Emissions 
Inspection  Program  (5  CCR  1001-13). 
adopted  on  September  22,  1994,  and 
effective  on  November  30,  1994,  This 
replacement  Regulation  No,  11  limits 
dealer  self-testing  to  non-consecutive 
test-cycles  as  required  by  EPA's  I/M 
Rule  (40  CFR  Part  51,  Subpart  S),  and 
fulfills  the  State's  commitment  allowing 
EPA  to  fully  approve  Colorado's 
program. 

In  addition  to  the  dealer  self-testing 
provisions,  the  AQCC  adopted  minor 
revisions  to  the  inspection  equipment 
technical  specifications.  These  revisions 
are  technical  corrections  not  considered 
to  be  substantive  changes  impacting  the 
approvability  of  the  program. 

III.  Action 

EPA  is  fully  approving  the  Colorado 
enhanced  motor  vehicle  I/M  SIP 
revision  as  submitted  by  Governor 
Romer  on  September  29,  1995,  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  tomments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critic. al  comments  be 
filed.  This  action  will  be  effective  March 
18,  1997  unless,  by  February  18.  1997. 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
EPA  will  publish  a  subsequent 
document  withdrawing  this  final  action 
before  its  final  effective  date.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  (.omments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  .March  18.  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 


revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executivt-  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  bv  the 
Regional  .Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation,  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  ac;tion  from  E.O,  12866 
review. 

B.  Regulatory  Flexibility  Act 

Undjif  the  Regulatory  Flexibility  Act. 
5  U,S,C.  600,  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act. 
preparation  of  a  regulatory  fiexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  \.  EPA.  427  U.S.  246, 
256-66  (1976):  42  U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EP.A.  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State. 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
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205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  mort- 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  ,5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Eeview 

Under  section  ,'507(b)(l)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  18.  1997. 
Filing  a  petition  for  reconsideration  bv 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  withir.  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  po.stpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 


Diited:  November  20,  199b 
Jack  W.  McGraw, 

Acting  Regionul  Administrator.  Flegion  VIll 

Part  .52,  Chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows:  Authority: 
42  U.S.C.  7401-7fi71q. 

2.  Section  52.320  is  amended  by 
adding  paragraph  (73)  to  read  as 
follows: 

SUBPART  G— COLORADO 

§  52.320     Identification  of  plan. 

»  *  •  *  » 

(c)  *  *  • 

(77)  On  September  29.  1995.  Roy 
Romer.  the  Governor  of  Colorado, 
submitted  a  SIP  revision  to  the  State 
Implementation  Plan  for  the  Control  of 
.Air  Pollution.  This  revision  provides  a 
replacement  Regulation  No.  11. 
Inspection/Maintenance  Program  which 
limits  dealer  self-testing.  This  material 
is  being  incorporated  by  reference  for 
the  enforcement  of  Colorado's  L'M 
program. 

(i)  Incorporation  by  reference. 

(A)  Department  of  Health,  Air  Quality 
Control  Commission.  Regulation  No   11 
(Motor  Vehicle  Emissions  Inspec:tion 
Program)  as  adopted  by  the  Colorado 
.Air  Quality  Control  Commission 
(.AQCC)  on  September  22,  1994. 
effective  November  30,  1994. 

!FK  Due   97-1075  Filed  l-lB-97.  8:45  ami 
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40  CFR  Part  52 

[FL-68-2-9640a;  FRL-S662-1] 

Approval  and  Promulgation  of 
Implementation  Plans  State:  Approval 
of  Revisions  to  the  State  of  Florida 
State  Implementation  Plan  (SIP) 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Florida  State  Implementation  Plan 
(SIP)  to  allow  the  State  air  pollution 
control  agency  to  utilize  exclusionary 
rules  via  general  permits  for  the  purpo.se 
of  limiting  potential  to  emit  (PTE) 
criteria  pollutants  for  certain  source 
categories  to  less  than  the  title  \' 
permitting  major  source  thresholds.  EPA 
is  also  approving  under  section  112(1)  of 
the  Clean  .Air  Act  (CAA)  the  same 
source-categories  of  the  submitted 
regulations  for  limiting  PTE  ol 


hazardous  air  pollutants  (HAP)  to  less 
than  title  V  permitting  major  source 
thresholds.  These  ex(  lusionarx  rules 
allow  facilities  to  compute  potential 
emissions  based  on  actual  omissions  or 
raw  material  usage  for  the  following 
source  categories:  .Asphalt  concrete 
plants,  bulk  gasoline  plants,  emergency 
generators,  surface  coating  operations, 
heating  units  and  general  purpose 
internal  combustion  engines,  polyester 
resin  plastic  products,  cast  polvmer 
operations;  and  mercury  reclamation 
and  recovery  operations.  On  .April  15 
199ft.  the  State  of  Florida  through  the 
Department  of  Environmental  Protection 
(DEP)  submitted  a  SIP  revision  fulfilling 
the  requirements  necessary  to  utilize 
exclusionarv  rules  to  limit  PTE  of  air 
pollutants  in  a  federally  enforceable 
manner.  On  August  6.  199fi.  the  State  of 
Florida  submitted  updates  to  the  earlier 
submittal  which  also  fulfill  the 
requirements  necessarv"  to  utilize 
exclusionary  rules  to  limit  PTE  in  a 
federall>  enforceable  manner. 

DATES:  This  final  rule  is  effective  March 
18,  1997  unless  adverse  or  critical 
comments  are  received  bv  February  18. 
1997.  If  the  effective  date  is  delayed. 
timel\'  notice  will  be  published  in  the 
Federal  Register 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Scott 
Miller  at  the  Environmental  Protection 
.AgencN .  Region  4  .Air  Planning  Branch. 
100  Alabama  Street.  S\V,  Atlanta. 
Georgia  30303.  Copies  of  documents 
relative  to  this  action  are  available  for 
public,  inspection  during  normal 
business  hours  at  the  following 
loc;ations  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  otfice  at  least  24  hours 
before  the  visiting  day.  Reference  file 
FL-68-2-9640  The  Region  4  office  ma\ 
ha\e  additional  background  documents 
not  available  at  the  other  loi  ations. 

Air  and  Radiation  DcK:ket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protedion 
Agency,  401  M  Street,  SW, 
Washington.  DC:  20460. 

En\  ironmental  Protection  Agency. 
Region  4  .Air  Planning  Branch.  100 
Alabama  Street,  SW.  .Atlanta.  Cieorgia 
30303.  Scott  Miller,  404/562-9120. 

Florida  Department  of  Erivironmental 
Protection,  Division  of  Air  Resources 
Management,  2600  Blair  Stone  Road, 
MS  5500.  Tallahassee  Florida  32399- 
2400 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Miller  at  404/562-9120. 
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SUPPLEMENTARY  INFORMATION: 
I.  Background  and  Purpose 

On  April  15,  1996,  the  State  of  Florida 
through  the  DEP  submitted  a  SIP 
revision  designed  to  allow  the  agency  to 
utilize  exclusionarv'  rules  for  the 
purpose  of  limiting  PTE  for  asphalt 
concrete  plants,  bulk  ga.soline  plants, 
emergency  generators,  surface  coating 
operations,  heating  units  and  general 
purpose  internal  combustion  engines, 
polyester  resir.  plastic  products,  cast 
polymer  operations,  and  mercury 
reclamation  and  recovery  operations. 
On  August  6.  1996.  the  State  of  Florida 
submitted  updates  to  the  earlier 
submittal  which  also  fulfill  the 
requirements  necessary  to  utilize 
exclusionary  rules  to  limit  PTE  in  a 
federally  enforceable  manner. 
E.xclusionary  rules  are  designed  to 
create  federally  enforceable  limits  on  a 
facility's  PTE  in  a  manner  that  does  not 
require  a  facility-specific  evaluation  of 
emissions  and  limiting  conditions.  As 
such,  exclusionary  niles  are  appropriate 
for  the  purpose  of  limiting  PTE  when  a 
facility  has  one  type  of  emission  source. 
EPA  is  approving  all  source-categorv 
rules  found  at  Florida  Administrative 
Code  (F. A.C.I  at  62-210.300(.^)(cl  and 
62-210.300(4).  submitted  for  purposes 
of  limiting  PTE  for  criteria  pollutants 
into  the  SIP.  The  DEP  is  implementing 
these  exclusionary  rules  found  at  62- 
210.300(3)(c)  through  general  permitting 
regulations  found  at  62-210.300(4).  EPA 
is  also  approving  under  section  112(1)  of 
the  CAA,  the  regulations  found  in  the 
F.A.C.  62-210. 300(3)(c)  and  62- 
210.300(4)  for  purposes  of  limiting  PTE 
of  HAP.  For  a  description  of  this  and 
other  ways  to  limit  PTE  for  a  facilitv  see 
the  EPA  guidance  document  entitled 
"Options  for  Limiting  the  Potential  to 
Emit  (PTE)  of  a  Stationary  Source  Under 
Section  1 12  and  Title  V  of  the  Clean  Air 
Act  (Act)"  dated  |anuary  25.  1995.  from 
John  Seitz  to  the  EPA  Regional  Air 
Division  Directors. 

These  rules  which  set  out  specific 
conditions  for  a  facility  to  limit  its  PTE 
were  designed  to  meet  criteria  listed  in 
the  EPA  guidance  memorandum 
entitled  "Guidance  for  State  Rules  for 
Optional  Federally  Enforceable 
Emissions  Limits  Based  on  Volatile 
Organic  Compound  Use"  dated  October 
15.  1993.  from  D  Kent  Barry  to  the  EPA 
Regional  Air  Division  Directors,  an  EPA 
guidance  document  entitled 
"Approaches  to  Creating  Federally- 
Enforceable  Emissions  Limits"  dated 
November  3.  1993,  and  the  lanuary  25. 
1995.  guidance  memorandum 
referenced  above.  These  guidance 
documents  set  out  specific  guidelines 
for  exclusionary  rule  development 


regarding  applicability,  compliance 
determination  and  certification, 
monitoring,  reporting,  record  keeping, 
public  involvement,  practical 
enforceability,  and  the  requirement  that 
a  facility  cannot  rely  on  emission  limits 
or  caps  contained  in  a  exclusionary  rule 
to  justify  violation  of  any  rate-based 
emission  limits  or  other  applicable 
requirements. 

These  regulations  apply  to  facilities 
which  agree  to  limit  their  annual 
emissions  to  less  than  major  source 
thresholds  for  criteria  and/or  HAP 
emissions.  A  rule  which  sets  out  the 
operating  parameters  must  also  provide 
that  a  facility  owner  or  operator 
specifically  apply  for  coverage  under 
the  exclusionary  rule.  F.A.C. 
Regulations  62-210.300(3)(c)  and  62- 
210.300(4)  provide  that  the  exclusionary- 
rules  are  for  certain  source  categories  to 
define  and  limit  their  potential 
emissions  to  less  than  major  source 
levels  for  title  V  purposes.  The  source 
categories  covered  by  the  exclusionary 
rules  are  asphalt  concrete  plants,  bulk 
gasoline  plants,  emergency  generators, 
surface  coating  operations,  heating  units 
and  general  purpose  internal 
combustion  engines,  polyester  resin 
plastic  products,  cast  polymer 
operations,  and  mercury  reclamation 
and  recovery  operations.  F.A.C. 
Regulation  62-210. 300(3)(c)  provides 
that  even  though  a  facility  is  exempted 
from  obtaining  a  title  V  permit  by 
complying  with  these  exclusionary 
rules,  it  is  still  required  to  obtain  a 
general  permit  As  such,  these 
regulations  meet  the  guidelines 
specified  in  the  October  15.  1993,  and 
the  January  25,  1995,  guidance 
documents  that  require  an  exclusionary 
rule  to  clearly  identify  the  category  of 
sources  that  qualify  for  the  rule's 
coverage. 

The  October  15,  1993,  and  the  January 
25,  1995.  guidance  documents  suggest 
that  facilities  be  required  to  show 
compliance  with  the  exclusionary  rule 
on  a  yearly  basis  by  requiring  monthly 
record  keeping  of  the  relevant  variable 
causing  emissions  and  showing 
compliance  using  the  monthly  record  of 
the  relevant  variable  affecting 
emissions.  The  January  25,  1995, 
guidance  document  stipulates  that 
where  monitoring  cannot  be  used  to 
determine  emissions  directly,  limits  on 
appropriate  operating  parameters  must 
be  established  for  the  units  or  source, 
and  monitoring  must  verify  compliance 
with  those  limits.  In  the  case  of  the 
Florida  exclusionary  rule  regulations,  a 
facility  is  required  to  keep  records  of  the 
use  of  or  processing  of  a  product  or 
substance  that  produces  the  emissions. 
For  instance,  F.A.C.  Regulation  62- 


210.300(3)(c)l.g  requires  concrete 
asphalt  facilities  to  keep  monthly  and 
twelve-month  rolling  total  records  of 
asphaltic  concrete  produced,  gallons  of 
fuel  oil  consumed  and  the  hours  of 
operation.  The  asphalt  concrete  facility 
must  then  show  compliance  with  the 
500,000  ton  per  any  consecutive  twelve- 
month period,  fuel-oil  consumption 
records  that  show  that  no  more  than  1.2 
million  gallons  are  combusted  in  any 
consecutive  twelve-month  period,  and 
that  fuel-oil  sulfur  content  is  less  than 
or  equal  to  1  percent  sulfur  as 
determined  by  ASTM  methods  ASTM 
D4057-88,  D129-91.  D2622-94,  or 
D4294-90.  Finally,  a  concrete  asphalt 
facility  must  keep  records  of  its 
operating  hours  to  show  that  operating 
hours  do  not  exceed  4000  hours  in  any 
consecutive  twelve-month  period.  EPA 
believes  that  the  exclusionary  rules 
submitted  by  the  DEP  meet  the 
guidelines  outlined  in  the  October  15, 
1993.  and  January  25,  1995,  guidance 
documents  for  purposes  of  detailing 
specific  compliance  monitoring  to  show 
compliance  with  the  relevant 
exclusionary  rule  limit. 

The  October  15,  1993,  guidance 
document  recommends  that  all 
submittals  that  result  from  exclusionary 
rules  be  certified  for  truth,  accuracy, 
and  completeness.  Each  facility  which 
chooses  to  be  covered  by  an 
exclusionary  rule  submitted  by  the  DEP 
must  make  submissions  which  are 
certified  by  the  appropriate  official  as 
defined  under  the  Air  General  Permit 
Notification  Form.'For  instance,  F.A.C. 
Regulation  62-210.300(3)(c)l.j  requires 
concrete  asphalt  facilities  to  submit  a 
notification  to  DEP  that  certifies  that  the 
facility  is  operating  in  compliance  with 
the  exclusionary  rule  to  which  it  is 
subject.  In  addition,  the  facility  must 
also  certify  that  it  will  continue  to 
operate  in  compliance  with  the 
exclusionary  rule  to  which  it  is  subject. 
EPA  believes  that  the  DEP  exclusionary 
rules  meet  the  requirements  of  the 
October  15,  1993.  guidance  document 
for  purposes  of  certifying  compliance 
with  the  exclusionary  rule  to  which  a 
facility  is  subject. 

The  October  15,  1993,  guidance 
document  recommends  that  reporting 
requirements  should  vary  based  on  how 
close  the  facility  emissions  are  to  the 
relevant  major  source  threshold.  For 
facilities  with  emissions  that  are  close  to 
the  major  source  threshold,  the 
guidance  recommends  that  a  state  or 
local  air  pollution  control  agency 
require  more  frequent  reporting  of  the 
variable  affecting  emissions  (e.g., 
gasoline  throughput).  In  lieu  of 
requiring  facilities  to  report  emissions  to 
DEP,  DEP  requires  the  facility  to 
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maintain  records  for  a  period  of  five 
years  from  their  origination.  These 
records  are  required  to  be  readily 
available  for  submission  or  inspection 
on-site.  In  addition,  the  DEP  has 
committed  to  inspect  ten  percent  of 
facilities  subject  to  an  exclusionary  rule 
every  year.  While  the  rules  submitted  by 
the  DEP  do  not  match  recommended 
guidelines  found  in  the  October  15. 
1993,  guidance  document  for  reporting 
requirements,  the  EPA  believes  that  the 
DEP  inspections  of  subject  facilities, 
along  with  the  above  mentioned  record 
keeping  requirements,  are  sufficient  to 
ensure  compliance  by  subject  facilities. 

The  October  15.  1993.  and  the  )anuary 
25.  1995,  guidance  documents  specify 
that  record  keeping  is  required  by  a 
facility  to  show  that  the  facility  is 
eligible  for  the  exclusionary  rule  and 
that  the  facility  is  in  compliance  with 
the  relevant  exclusionary  rule.  The 
October  15.  1993.  guidance  document 
requires  that  record  keeping  shall  be 
maintained  on  site  and  available  to  the 
permitting  authority  upon  demand.  The 
October  15.  1993,  guidance  document 
also  requires  that  a  facility  be  required 
to  retain  records  for  a  period  sufficient 
to  support  enforcement  efforts.  The  DEP 
regulations  require  that  copies  of  all 
records  required  to  be  kept  for 
exclusionary  rule  purposes  be  kept  on 
site  and  be  available  to  each  agency  on 
demand.  The  exclusionary  rules 
submitted  by  DEP  require  that  records 
be  kept  for  a  period  of  five  years  from 
the  date  the  records  are  originated.  EPA 
believes  that  a  five  year  time  period  is 
an  adequate  time  period  for  a  facility 
subject  to  an  exclusionary  rule  to 
maintain  records  in  order  to  support 
enforcement  efforts. 

The  November  3.  1993.  and  the 
January  25,  1995.  guidance  documents 
set  out  requirements  for  public 
involvement  in  the  development  and 
application  of  exclusionary'  rules.  The 
November  3.  1993,  guidance  document 
states  that  if  exclusionary  rules  are 
sufficiently  reliable  and  replicable,  EPA 
and  the  public  need  not  be  involved 
with  their  application  to  individual 
sources,  as  long  as  the  protocols 
themselves  have  been  subject  to  notice 
and  opportunity  to  comm.ent  and  have 
been  approved  by  EPA  into  the  SIP.  The 
January  25,  1995,  guidance  document 
provides  that  source-category  standards 
approved  into  the  SIP  or  under  section 
112(1)  of  the  CAA,  if  enforceable  as  a 
practical  matter,  can  be  used  as 
federally  enforceable  limits  on  PTE. 
Once  a  specific  source  qualifies  under 
the  applicability  requirements  of  the 
source-category'  rule,  additional  public 
participation  is  not  required  to  make  the 
limits  federally  enforceable  as  a  matter 


of  legal  sufficiency  since  the  rule  itself 
underwent  public  participation  and 
EPA  review.  The  DEP  general  permit 
exclusionary  rules  underwent  public 
participation  at  the  State  level  when 
these  rules  were  made  State-effective  by 
the  DEP.  EPA  has  had  an  opportunity  to 
review  these  regulations  and  is 
publishing  this  document  to  take 
comment  on  these  regulations  at  the 
national  level.  Later  in  this  Federal 
Register  document,  practical 
enforceability  of  DEP's  exclusionary 
rules  will  be  addressed.  EPA  believes 
that, -with  this  Federal  Register 
document  and  other  public  proc:e,ss 
received  at  the  State  and  local  level,  the 
DEP  exclusionary  rules  satisfy 
requirements  for  public  participation 
outlined  in  the  November  3,  1993,  and 
the  lanuary  25,  1995,  guidance 
documents. 

The  January  25.  1995.  guidance 
document  sets  out  requirements  for 
exclusionary  rule  conditions  to  be 
practically  enforceable.  These 
requirements  stem  from  past  precedence 
in  what  the  EPA  has  required  for  a 
permit  to  be  considered  enforceable  as 
a  practical  matter.  See  54  FR  27274 
(June  28.  1989)  and  a  June  13,  1989. 
EPA  policy  memorandum  entitled 
"Limiting  Potential  to  Emit  in  New 
Source  Permitting."  The  criteria  include 
clear  statements  as  to  the  applicability, 
specificity  as  to  the  standard  that  must 
be  met,  explicit  statements  of  the 
compliance  time  frames  (e.g.,  hourly, 
daily,  monthly,  or  12-month  averages, 
etc.).  that  the  time  frame  and  method  of 
compliance  employed  must  be  sufficient 
to  protect  the  standard  involved,  record 
keeping  requirements  must  be  specified, 
and  equivalency  provisions  must  meet 
specific  requirements.  In  general, 
practical  enforceability  means  that  the 
provision  must  specify;  (1)  A 
technically  accurate  limitation  and  the 
portions  of  the  source  subject  to  the 
limitation;  (2)  the  time  period  for  the 
limitation:  and  (3)  the  method  to 
determine  compliance  inc:luding 
appropriate  monitoring,  record  keeping, 
and  reporting.  All  of  these  elements 
have  been  discussed  prior  to  this 
paragraph  in  this  Federal  Register  with 
the  exception  of  (2)  above.  The  DEP 
regulations  require  facilities  subject  to 
the  exclusionary  rule  to  keep  records  on 
a  monthly  basis  and  to  determine 
compliance  with  a  yearly  limit  on  a 
calendar  monthly  rolling  average  basis. 
This  method  for  determining 
compliance  with  the  exclusionary  rule 
limitation  was  addressed  specifically  as 
one  practically  enforceable  way  to  show 
compliance  with  a  permit  limit  in  the 
June  13,  1989,  guidance  document 


entitled  "Limiting  Potential  to  Emit  in 
New  Source  Permitting."  As  such,  EPA 
believes  the  DEP  general  permit 
exclusionarv-  rule  regulations  meet  the 
requirements  necessary  for  exclusionary 
rules  to  be  enforceable  as  a  practical 
matter. 

Finally,  the  October  15.  1993. 
guidance  document  stipulates  that  a 
facility  cannot  rely  on  emission  limits  or 
caps  contained  in  a  exclusionan  rule  to 
justify  violation  of  any  rate-based 
emission  limits  or  other  applicable 
requirements.  This  requirement  is 
reflected  by  the  fact  that  exclusionary 
rules  are  carried  out  through  general 
permits.  These  general  permits  contain 
other  requirements  to  whitjh  a  facility  is 
subject.  Since  the  general  permit  will 
include  all  requirements  to  which  a 
facility  is  subject,  it  follows  that  the 
exclusionary  rules  contained  in  the 
general  permit  cannot  be  used  to 
override  other  requirements  found  in 
the  permit.  Therefore.  tP.^  believes  that 
the  DEP  exclusionary  rules  meet  the 
requirements  listed  in  the  October  15, 
1993.  guidance  document  regarding  the 
use  of  an  exclusionary  rule  cap  to  justify 
violation  of  any  rate-based  emission 
limit  or  other  applicable  requirements. 

Eligibility  for  federally  enforceable 
exclusionary'  rule  certifications  extends 
not  only  to  certifications  made  after  the 
effective  date  of  this  rule,  but  also  to 
certifications  issued  under  the  State  rule 
prior  to  the  effective  date  of  this 
rulemaking.  If  the  State  agency  followed 
its  own  regulation,  it  received 
exclusionary  rule  certifications  that 
established  a  limiting  condition  on  a 
facility's  PTE  EPA  will  consider  all 
such  exclusionary  rule  certifications 
which  were  submitted  in  a  manner 
(.;onsislent  with  the  State  agency 
regulations  as  federally  enforceable 
upon  the  effective  date  of  this  action. 

II,  Final  Action 

In  this  action,  the  EPA  is  approving 
the  State  of  Florida  exclusionary'  rules 
and  general  permit  regulations  found  at 
FAC:  Regulation  f.2-2U).3(K)(3)lc)  and 
62-210.300(4)  into  the  Florida  .SIP  The 
EPA  is  approving  Florida  regulations 
FAC  Regulation  62-210, 300{3)(c)  and 
62-210  300(4)  for  purposes  of  limiting 
PTE  of  HAP  under  section  112(1)  of  the 
CAA.  The  EPA  is  publishing  this 
document  without  prior  proposal 
because  the  EPA  \iews  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EP.^  is 
proposing  to  approve  the  SIP  re\  ision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  March 
18,  1997  unless,  b\  February  18,  1997, 
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adverse  or  critical  comments  are 
received.  If  the  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  March  18,  1997. 

EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Amendments  enacted  on 
November  15.  1990.  EPA  has 
determined  that  this  action  conforms 
with  those  requirements. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  anv  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  SIP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutorv  and 
regulatory  requirements. 

III.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  bv  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  Januarv  19,  1989  (54  FR 
2214-2225).  as  revised  by  a  Julv  10. 
1995,  memorandum  from  Marv  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatorv  Flexibility  Act. 
5  U.S.C.  600,  EPA  mus't  prepare  a 
regulatory  flexibilily  analysis  assessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  5  U.S.C.  603  and  604 
Alternatively,  EPA  may  certify-  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore. 


because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
Section  7410(a)(2). 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estmiated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
infonning  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EP.A  has  determined  that  the  final 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 


E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  18,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of  • 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Nitrogen  oxides.  Ozone, 
Particulate  matter.  Sulfur  oxides. 

Dated:  August  29.  1996. 
R.  F.  McGhee. 

Acting,  Hegional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows; 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401-7671q. 

Subpart  K — Florida 

2.  Section  52.520,  paragraph  (c)  is 
amended  by  adding  paragraph  (97)  to 
read  as  follows: 

§  52.520    Identification  of  plan. 


(c)  *  *  * 

(97)  General  permit  rules  and 
exclusionary  rules  for  the  State  of 
Florida  Department  of  Environmental 
Protection  submitted  by  the  Florida 
Department  of  Environmental  Protection 
as  part  of  the  Florida  SIP. 

(i)  Incorporation  by  reference. 

(A)  Florida  Administrative  Code 
Regulation  62-210.300(3)(c)  and  62- 
210.300(4)  of  the  Florida  SIP  as  adopted 
by  the  Secretary  of  the  Florida 
E)epartment  of  Environmental  Protection 
on  July  26,  1996  and  which  became 
effective  on  August  15, 1996. 

(ii)  Other  material.  None. 

(FR  Doc.  95-1077  Filed  1-16-97;  8:45  am] 
BILLING  CODE  WM-60-P 
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40  CFR  Part  52 
[IN64-1a;  FRL-5662-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  November  21,  1995,  the 
State  of  Indiana  submitted  to  EPA  a  rule 
for  control  of  Non-Methane  Organic 
Compounds  (NMOC)  emissions  from 
municipal  solid  waste  (MSW)  landfills 
in  Clark,  Floyd,  Lake,  and  Porter 
Counties,  as  a  requested  revision  to  the 
ozone  State  Implementation  Plan  (SIP). 
This  rule  is  part  of  the  State's  15  percent 
(%)  Rate  of  Progress  (ROP)  plan  to 
control  Volatile  Organic  Compound 
(VOC)  emissions  in  Clark  and  Floyd 
Counties,  and  is  included  in  the  VOC 
contingency  plan  for  Lake  and  Porter 
Counties.  Emissions  of  VOC  react  with 
nitrogen  oxides  in  sunlight  to  form 
ground-level  ozone,  commonly  known 
as  smog.  Exposure  to  high  ozone 
concentrations  causes  respiratory 
irritation,  especially  to  children, 
seniors,  and  people  with  asthma  and 
other  respiratory  problems.  Indiana 
expects  that  the  control  measures 
specified  in  this  MSW  landfills  SIP  will 
reduce  VOC  emissions  by  1,132  pounds 
per  day  (lbs/day)  in  Lake  and  Porter 
Counties  and  345  lbs/day  in  Clark  and 
Floyd  Counties.  In  this  action,  EPA  is 
approving  Indiana's  rule  as  a  direct  final 
action;  the  rationale  for  this  approval  is 
set  forth  below.  Elsewhere  in  this 
Federal  Register,  EPA  is  proposing 
approval  and  soliciting  comment  on  this 
direct  final  action;  if  adverse  comments 
are  received,  EPA  will  withdraw  the 
direct  final  and  address  the  comments 
received  in  a  new  final  rule.  Unless  this 
direct  final  is  withdrawn,  no  further 
rulemaking  will  occur  on  this  requested 
SIP  revision, 

DATES:  The  "direct  final"  is  effective  on 
March  18,  1997,  unless  EPA  receives 
adverse  or  critical  comments  bv 
February  18,  1997.  If  the  effective  date 
is  delayed,  timely  notification  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  revision 
request  are  available  for  inspection  at 
the  following  address:  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  Air  Programs 
Branch,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone 
Francisco  J.  Acevedo  at  (312)  886-6082 
before  visiting  the  Region  5  Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer.  Chief,  Regulation 


Development  Section.  Air  Programs 
Branch  (AR-ISJ),  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  J.  .Acevedo  at  (312)  886-6061, 

SUPPLEMENTARY  INFORMATION: 

I.  Submittal  Background 

Section  182(b)(1)  of  the  Clean  Air  Act 
(the  Act)  requires  all  moderate  and 
above  ozone  nonattainment  areas  to 
achieve  a  15%  reduction  of  1990 
emissions  of  VOC  by  November  15. 
1996.  In  Indiana,  Lake  and  Porter 
Counties  are^lassified  as  "severe" 
nonattainment  for  ozone,  while  Clark 
and  Floyd  Counties  are  classified  as 
"moderate"  nonattainment.  As  such, 
these  counties  are  subject  to  the  15% 
ROP  requirement. 

The  Act  specifies  under  section 
182(b)(1)(C)  that  the  157o  emission 
reduction  claimed  under  the  ROP  plan 
must  be  achieved  through  the 
implementation  of  control  measures 
through  revisions  to  the  SIP.  the 
promulgation  of  federal  rules,  or  the 
issuance  of  permits  under  Title  V  of  the 
Act,  by  November  15,  1996.  Control 
measures  implemented  before 
November  15.  1990,  are  precluded  from 
counting  toward  the  15%  reduction. 

In  addition,  section  172(c)(9)  requires 
moderate  areas  to  adopt  contingencv 
measures  by  November  15.  1993.  The 
General  Preamble  for  the 
Implementation  of  Title  1  of  the  Clean 
Air  Act  Amendments  of  1990  (April  28, 
1992,  57  FR  at  18070),  states  that  the 
contingency  measures  generally  must 
provide  reductions  of  3%  from  the  1990 
base-year  inventory.  While  all 
contingency  measures  must  be  fully 
adopted  rules  or  measures,  the  State  can 
use  these  measures  in  two  different 
ways.  First,  the  State  can  use  its 
discretion  to  implement  a  measure  it 
wants  before  1996.  Alternatively,  the 
State  may  decide  not  to  implement  a 
measure  until  the  area  has  failed  to 
either  meet  the  15%  ROP  requirement 
or  attain  the  national  ambient  air  quality 
standards.  In  that  situation,  the 
reductions  must  be  achieved  in  the  year 
following  that  in  which  the  failure  has 
been  identified  by  the  State. 

On  November  21.  1995.  and  Februarv 
14.  1996.  Indiana  submitted  326  lAC  8- 
8  as  its  MSW  landfill  rules  for  the 
control  of  NMOC.  which  include  \'OCs 
and  hazardous  air  pollutants,  as  a 
reque.sted  revision  to  the  ozone  SIP. 
This  rule  establishes  emission  standards 
and  guidelines  which  require  certain 
MS\V  landfills  to  cjontrol  emissions  from 
landfills  by  installmg  a  landfill  gas 
collection  and  control  system  that  either 


incinerates  or  recovers  the  gas  This  rule 
is  intended  to  be  part  of  the  15%  ROP 
plan  for  Claris  and  Floyd  Counties,  as 
well  as  included  in  the  contmgency 
plan  for  Lake  and  Porter  Counties 
(Rulemaking  on  the  overall  Clark  and 
Floyd  Counties  15%  ROP  plan  and  Lake 
and  Porter  Counties  t  ontingencv  plan 
SIP  revisions  will  be  taken  m  a 
subsequent  Federal  Register  action). 
-     On  Julv  12.  1995.  the  Indiana  Air 
Pollution  Control  Board  (lAPCB) 
adopted  the  MSW  landfill  rule.  Public 
heanngs  on  the  rule  were  held  on 
October  5.  1994  and  luly  12,  1995.  in 
Indianapolis,  Indiana.  The  rule  was 
filed  with  the  Secretary  of  State  on 
December  19.  1995,  and  be<:ame 
effective  on  January  18.  1996:  it  was 
published  in  the  Indiana  State  Register 
on  February  1.  1996  The  IDEM  fomiallv 
submitted  the  MSW  landfill  rule  to  EPA 
on  November  21 .  1995.  as  a  revision  to 
the  Indiana  SIP  for  ozone:  supplemental 
documentation  to  this  revision  was 
submitted  on  Februarv  14.  1996  EP,^ 
made  a  finding  of  completeness  of  the 
SIP  submittals  in  a  letter  dated  Februarv 
23. 1996. 

The  November  21.  1995.  and  Februarv' 
14.  1996,  submittals  include  the 
following  rules: 

326  Indiana  Air  Code  (lACI  8-8 
Municipal  Solid  Waste  Landfills 

(1)  Applicabilitv 

(2)  Definitions  ' 

(3)  Requirements:  incorporation  by 
reference  of  federal  standards 

(4)  Compliance  deadlines 

The  rule  establishes  NMOC  control 
requirements  for  new  and  existing 
municipal  solid  waste  landfills  in  Clark. 
Floyd.  Lake,  and  Porter  Counties. 
Indiana  generally  based  its  rules  upon 
EPAs  proposed  MSW  Landfill 
Standards  of  Performance  for  New 
Stationary  Sources  (NSPS)  and 
Guidelines  for  Control  of  Existing 
Sources  (EG),  published  in  the  Federal 
Register  on  May  30.  1991  (56  FR  24468). 

II.  Evaluation  of  Submittal 

As  previousU  discussed.  Indiana 
intends  that  this  MSW  Landfill  SIP 
revision  submittal  will  be  one  of  the 
control  measures  under  15%  ROP  plan 
for  Clark  and  Flo\d  Counties,  and 
included  in  the  (  ontingency  plan  for 
Lake  and  Porter  Counties.  A  review  of 
what  emission  reduction  this  SIP 
achieves  for  purposes  of  the  Indiana 
15%  ROP  plan  will  be  addressed  when 
EPA  takes  rulemaking  action  on  the 
Clark  and  Floyd  Counties  15%  ROP 
plan  and  Lake  and  Porter  Counties 
continKency  pian  SlFs.  (EP,-\  will  take 
rulemaking  on  these  plans  in  a 
subsequent  rulemaking  action). 
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To  determine  the  approvability  of  the 
Indiana  MSVV  landfills  SIP,  the  nile  was 
reviewed  for  its  consistency  with  the 
Act.  including  EPA's  proposed  and  final 
MSW  landfill  rules  published  in  the 
Federal  Register  on  March  12.  \996  (fil 
PR  9905).  A  summary  of  the  rule  and 
discussion  of  EP.A's  analysis  follows. 
For  the  complete  requirements  of  this 
SIP  revision,  interested  parties  should 
see  the  326  lAC  8-8  rule. 

o.  Applicability 

The  rule's  applicability  criteria  in 
section  1  provide  that  new  and  existing 
MSW  landfills  located  in  the  subject 
counties  are  subject  to  the  requirements 
of  this  rule  if  such  operations  emit 
greater  than  fifty-five  (55)  tons  per  day 
of  non-methane  organic  compound,  or  if 
such  landfills  have  a  minimum  design 
capacity  of  one  hundred  eleven 
thousand  (111  .000 1  tons  (one  hundred 
thousand  (100,000)  megagrams  (Mg))  of 
solid  waste. 

For  purposes  of  this  rule.  "Existing 
municipal  solid  waste  (MSVV)  landfill" 
is  defined  in  section  2(c)  to  mean  an 
existing  MSVV  landfill  that  has  accepted 
waste  since  November  8,  1987.  or  that 
has  capacity  available  for  future  use  and 
for  which  construction  commenced 
prior  to  the  effetitive  date  of  the  State 
rule  (January  18.  iqgfi).  It  may  be  active. 
which  means  it  either  is  currently 
accepting  waste,  or  it  is  having 
additional  capacity  to  accept  waste.  Or, 
an  existing  landfill  may  be  closed, 
which  means  it  is  no  longer  accepting 
waste  or  it  does  not  have  available 
capacity  for  future  waste  deposition. 
"New  MSVV  landfill"  is  defined  in 
section  2(d)  to  mean  a  landfill  for  which 
construction,  modification,  or 
reconstruction  commences  on  or  after 
the  effective  date  of  the  State  rule. 

The  applicability  criteria  in  section  1 
clearly  indicate  the  industrv  and 
activities  subject  to  the  rule.  The  rule's 
applicability  criteria  therefore,  are 
approvable. 

b.  Dffinitions 

The  rule's  definitions  are  found  in 
section  2  of  the  State  rule.  Section  2(a) 
states  that,  for  purpo.se  of  the  State 
landfill  rule,  the  definitions  listed  in 
EP.A's  proposed  rule  15fi  FR  24468.  May 
30.  1991)  shall  apply.  The  only 
exemptions  to  the  above  is  the 
definition  of  '.Administrator"  and  "U.S. 
Environmental  Protection  Agency", 
Section  2(b)(1)  defines  "Administrator" 
as  the  commissioiit-r  of  IDEM,  and  "U.S. 
EPA"  as  the  IDE.M  for  the  purpose  of 
this  rule  The  only  other  definitions 
listed  in  this  section  are  "Existing 
municipal  solid  waste  (MSVV)  landfill" 
and  "New  MSW  landfill"  Both 


definitions  are  discussed  above  in  the 
applicability  section.  The  definition 
section  accurately  describes  the  MSW 
Landfill  industry  and  therefore,  is 
approvable. 

c.  Compliance  Dates 

Section  4  of  the  Indiana  MSVV  landfill 
rule  requires  that  landfills  meeting  the 
requirements  of  this  rule  shall  comply 
with  section  3  of  the  rule  by  no  later 
than  May  1,  1996. 

d.  Compliance  Procedures,  Record 
Keeping,  and  Reporting 

In  Section  3(a)  of  the  Indiana  rule,  the 
State  air  pollution  control  hoard  has 
incorporated  by  reference  the  following 
provisions  from  EPA's  May  30.  1991. 
proposed  New  Source  Performance 
Standard  (NSPS)  and  Emission 
Guideline  (EG)  for  MSVV  landfills:  (1) 
Standards  for  air  emissions  from  MSVV 
landfills;  (2)  Test  methods  and 
procedures;  (3)  Compliance  provisions; 
(4)  Monitoring  operations;  (5)  Reporting 
requirements;  (6)  Record-keeping 
requirements;  and  (7)  Design 
specifications  for  active  vertical 
collection  systems.  (In  addition  to  the 
above  provisions,  Indiana  needs  to 
submit  additional  rulemaking  by 
December  12.  1996.  to  address 
subsequent  requirements  contained  in 
EPA's  final  MSW  Landfill  rule 
published  March  12.  1996.  in  the 
Federal  Register,  regarding  statewide 
control  of  emissions  from  certain  MSVV 
landfill  sources.) 

Section  3(b)  of  the  State  rule  explains 
that  all  changes  to  MSVV  landfills  made 
under  this  rule  constitute  minor 
modifications  under  IDEM's  solid  waste 
permitting  program  and  must  be  made 
in  accordance  with  the  minor  permit 
modification  requirements  under  329 
lAC  2-8-11  and  the  applicable  fees  as 
specified  in  IC  13-7-16. l-2(g). 
Compliance  with  the  requirements  of 
this  rule  is  also  subject  to  the  provisions 
of  326  lAC  2-1,  Air  Permitting  Rules. 

ni.  Final  Action 

Based  upon  the  analysis  above,  the 
EPA  finds  that  Indiana's  rule  covering 
MSW  landfill  operations,  326  lAC  8-8, 
as  submitted  on  November  21,  1995. 
and  February  14,  1996,  is  consistent 
with  Federal  requirements.  EPA, 
therefore,  is  approving  this  SIP  revision 
submittal  for  the  Counties  of  Lake. 
Porter,  Clark,  and  Floyd.  (In  addition  to 
the  rule  approved  by  this  action, 
Indiana  will  need  to  submit  additional 
rules,  by  December  12,  1996.  to  address 
subsequent  requirements  contained  in 
EPA's  final  MSW  Undfill  rule 
published  March  12.  1996.  in  the 
Federal  Register,  regarding  control  of 


emissions  from  such  sources  in  other 
counties  statewide.) 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  March  18, 
1997  unless,  by  February  18,  1997. 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  rulemaking  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  .so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  March  18,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  anv  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  bv  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995.  memorandum  from  Marv  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulators'  Flexibility 

Under  the  Regulatory  Flexibility  .■Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certif>' 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
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with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA..  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  M^rch  22.  1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatorv 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  18,  1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 


such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordlceeping 
requirements. 

Dated:  November  25,  1996. 
Vaidas  V.  Adainkus. 

Rpgional  Administrator, 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  740T-7b71q 

2,  Section  52.770  is  amended  by 
adding  paragraph  (r)(110)  to  read  as 
follows: 

§  52.770    Identification  of  Plan. 


(110)  On  November  21.  1995.  and 
February  14,  1996,  Indiana  submitted 
Municipal  Solid  Waste  (MSVV)  Landfill 
rules  for  Clark,  Floyd.  Lake,  and  Porter 
Counties  as  a  revision  to  the  Stale 
Implementation  Plan.  This  rule  requires 
MSVV  landfills  that  emit  greater  than 
fifty-five  tons  per  day  of  non-methane 
organic  compound,  or  that  have  a 
minimum  design  capacit\  of  one 
hundred  eleven  thousand  tons  (one 
hundred  thousand  megagrams)  of  solid 
waste,  to  install  a  landfill  gas  collection 
and  control  system  that  either 
incinerates  the  gas  or  recovers  the  gas 
for  energy  use. 

(i)  Incorporation  by  reference.  326 
Indiana  Administrative  Code  8—8 
Municipal  Solid  Waste  Landfills. 
Section  1  Applicability,  Section  2 
Definitions,  Section  3  Requirements; 
incorporation  by  reference  of  federal 
standards.  Section  4  Compliance 
deadlines.  Adopted  by  the  Indiana  An 
Pollution  Control  Board  )uly  12,  1995. 
Filed  with  the  Secretary  of  State 
December  19.  1995.  Published  at 
Indiana  Register,  \'olume  19.  Number  5, 
February  1,  1996.  Effective  January  18, 
1996. 

(FR  Dfx;  97-1080  Filed  l-lh-97.  8:45  am) 
BILLING  CODE  6560-60-P 


40  CFR  Part  52 

[1N63-Ia;  FRL-5663-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EP.M. 

ACTION:  Direct  final  rule. 

SUMMARY:  On  November  21,  1995.  and 
February  14.  1996.  the  State  of  Indiana 
submitted  rules  for  the  control  of 
volatile  organic  liquid  (VOL)  storage 
operations  in  Clark.  Floyd.  Lake,  and 
Porter  Counties  as  a  requested  State 
Implementation  Plan  (SIP)  revision. 
This  rule  is  part  of  the  States  15  percent 
(%)  Rate  of  Progress  (ROP)  plan  to 
control  Volatile  Organic  Compounds 
(VOC)  emissions  in  Clark  and  Flovd 
Counties,  and  is  included  in  the  VOC 
contingency  plan  for  Lake  and  Porter 
Counties.  In  addition,  this  rule  is 
intended  to  satisfy  Clean  Air  .\ct  (.^ct) 
requirements  to  adopt  VOC  Reasonably 
Available  Control  Technology  (R,^CT)' 
rules  for  non-Control  Techniques 
Guidelines  (CTG!  sources  in  Clark. 
Floyd.  Lake,  and  Porter  Counties. 
Emissions  of  VOC  react  with  nitrogen 
oxides  in  sunlight  to  form  ground-level 
ozone,  commonh  known  as  smog. 
Exposure  to  high  ozone  concentrations 
causes  respiratory  irritation,  especially 
to  children,  seniors,  and  people  with 
asthma  and  other  respirator)  problems. 
Indiana  expects  that  the  control 
measures  specified  in  this  VOL  storage 
SIP  will  reduce  VOC^  emissions  by  2.620 
pounds  per  day  (lbs  day)  in  Lake  and 
Porter  Counties  and  142  Ibs'dav  in  Clark 
and  Floyd  Counties.  In  this  action,  EPA 
is  approving  Indiana's  rule  as  a  direct 
final  action;  the  rationale  for  this 
approval  is  set  forth  below  Elsewhere 
in  this  Federal  Register.  EP.\  is 
proposing  approval  and  soliciting 
comment  on  this  direct  final  action:  if 
adverse  i  omments  are  received.  EPA 
will  withdraw  the  direct  final  and 
address  the  comments  received  in  a  new 
final  rule.  Unless  this  direct  final  is 
withdrawn,  no  further  rulemaking  will 
occur  on  this  requested  SIP  revision. 
DATES:  This  final  rule  is  effective  March 
18.  1997  unless  ad\erse  romments  are 
received  by  February  18,  1997.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register 

ADDRESSES:  Written  r  omments  can  be 
mailed  to. 

).  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-ISI).  Air  and  Radiation 
Division,  U.S.  Environmental 


2594 


Federal  Register  /  Vol.  62.  No.  12  /  Friday.  January  17,  1997  /  Rules  and  Regulations 


ISS 


Protection  Agency.  7  7  West  Jackson 
Boulevard,  Chicago.  Illinois.  60604. 

Copies  of  the  SIP  revision  request  are 
available  for  inspection  at  the 
follovfc'ing  address:  (It  is  recommended 
that  you  telephone  Mark  ]  Palermo  at 
(312)  886-6082,  before  visiting  the 
Region  5  office.) 

U.S.  Environmental  Protection  Agency. 
Region  5.  Air  and  Radiation  Division. 
77  West  Jackson  Boulevard.  Chicago, 
Illinois,  60604. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Mark  J.  Palermo,  Air  Programs  Branch 

(AR-18J)(312)  886-6082. 

SUPPl-EMENTARY  INFORMATION: 
I.  Background 

Section  182(b)(lJ  of  the  Act  requires 
all  moderate  and  above  ozone 
nonattainment  areas  to  achieve  a  15% 
reduction  of  1990  emissions  of  VOC  by 
November  l.S.  1996.  In  Indiana.  Lake 
and  Porter  Counties  are  classified  as 
"severe"  nonattainment  for  ozone, 
while  Clark  and  Flovd  Counties  are 
classified  as  "moderate"  nonattainment. 
As  such,  these  counties  are  subject  to 
the  15%  ROP  requirement. 

The  Act  specifies  under  section 
182(b)(1)(C)  that  the  15%  emission 
reduction  claimed  under  the  ROP  plan 
must  be  achieved  through  the 
implementation  of  control  measures 
through  revisions  to  the  SIP.  the 
promulgation  of  federal  rules,  or  the 
issuance  of  permits  under  Title  V  of  the 
Act,  by  November  15,  1996.  Control 
measures  implemented  before 
November  15,  1990.  are  precluded  from 
counting  toward  the  15%  reduction. 

In  addition,  section  172(c)(9)  requires 
moderate  and  above  areas  to  adopt 
contingency  measures  by  November  15. 
1993.  The  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
.Mr  .^ct  Amendments  of  1990  (April  28. 
1992.  57  FR  at  18070),  states  that  the 
contingency  measures  generallv  must 
provide  reductions  of  3%  from  the  1990 
base-year  inventory.  While  all 
contingency  measures  must  be  fully 
adopted  rules  or  measures,  the  State  can 
use  these  measures  in  two  different 
wavs  First,  the  State  can  use  its 
discretion  to  implement  a  measure  it 
wants  before  1996.  Alternatively,  the 
State  may  decide  not  to  implement  a 
measure  until  the  area  has  failed  to 
either  meet  the  15%  ROP  requirement 
or  attain  the  national  ambient  air  quality 
standards.  In  that  situation,  the 
reductions  must  be  achieved  in  the  year 
following  that  in  which  the  failure  has 
been  identified  by  the  State. 

Besides  ROP  .ind  contingency  plan 
requirements,  section  182(b)(2)  of  the 
Act  requires  States  to  adopt  RJKCT  rules 


for  all  areas  designated  nonattainment 
for  ozone  and  classified  as  moderate  or 
above.'  There  are  three  parts  to  the 
section  182(b)(2)  RACT  requirement;  (1) 
R.'XCT  for  sources  covered  by  an  existing 
CTG — i.e.,  a  CTG  issued  prior  to  the 
enactment  of  the  amended  .^ct  of  1990; 
(2)  RACT  for  sources  covered  by  a  post- 
enactment  CTG;  and  (3)  all  major 
sources  not  covered  bv  a  CTG.- 

Section  183  of  the  amended  Act 
requires  EPA  to  issue  post-enactment 
CTGs  for  thirteen  source  categories. 
CTGs  were  published  by  this  date  for 
four  source  categories — Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI)  Reactors.  SOCMI 
Distillation,  Wood  Furniture  Coating, 
and  Shipbuilding  and  Ship  Repair 
Coating;  however,  the  CTGs  for  the 
remaining  source  categories  have  not 
been  completed.  To  address  State 
requirements  regarding  post-enactment 
CTG  source  categories  for  which  a  CTG 
has  not  yet  been  published,  the  EPA 
created  a  CTG  do<:ument  as  Appendix  E 
to  the  General  Preamble.  In  Appendix  E, 
EPA  interpreted  the  Act  to  allow  a  State 
to  submit  a  non-CTG  rule  by  .November 
15.  1992.  or  to  defer  submittal  of  a 
RACT  rule  for  .sources  that  the  State 
anticipated  would  be  covered  bv  a  post- 
enactment  CTG,  based  on  the  list  of 
CTGs  EPA  expected  to  issue  to  meet  the 
requirement  in  section  183  of  the  Act. 
One  of  the  expected  CTGs  included  on 
this  list  was  to  cover  VOL  storage  tanks. 
Appendix  E  states  that  if  EPA  fails  to 
issue  CTGs  for  any  of  the  post- 
enactment  CTG  source  categories  by 
November  15.  1993.  the  responsibility 
shifts  to  the  State  to  submit  a  non-CTG 
RACT  rule  for  those  source  categories. 

In  October  1993.  EPA  issued  a  draft 
CTG  for  VOL  storage  tanks.  However, 
EPA  decided  not  to  finalize  the  CTG 
and.  instead,  issued  in  January  1994,  a 
document  entitled  "Alternative  Control 
Techniques  (ACT)  Document;  Volatile 
Organic  Liquid  Storage  in  Floating  and 
Fixed  Roof  Tanks",  to  assist  states  in 
developing  rules  for  controlling 
emissions  from  VOL  .storage.  In 
addition,  EPA  has  adopted  a  New- 
Source  Performance  Standard  (NSPS) 
for  VOL  storage  operations  in  40  CFR 
60.  subpart  Kb.  which  contains  the  same 


'  A  derinition  of  RACT  is  cited  In  a  General 
Preamble-Supplement  on  CTGs.  published  at  44  FR 
at  53761  (September  17.  1979).  RACT  is  defined  as 
the  lowest  emission  limitation  that  a  particular 
source  is  capable  of  meeting  by  the  application  of 
control  technology  that  is  reasonably  available, 
considering  technological  and  economic  feasibility. 

•The  EPA  publishes  CTGs  in  order  to  assist  the 
States  in  determining  RACT.  The  CTGs  provide 
information  on  available  air  pollution  control 
techniques  and  provide  recommendations  on  what 
the  EPA  considers  the  "presumptive  norm"  for 
RACT. 


level  of  control  identified  in  the  draft 
CTG  and  ACT.  Both  the  draf^  CTG  and 
the  ACT  contain  a  draft  model  rule  for 
use  by  the  States  in  developing  the  SIP 
revisions. 

To  comply  with  15%  ROP  plan, 
contingency  measure,  and  non-CTG 
RACT  requirements,  Indiana  has 
submitted,  as  a  requested  revision  to  the 
SIP,  Rule  326  lAC  8-9  for  the  control  of 
VOL  storage  operations  in  Lake.  Porter, 
Clark,  and  Floyd  Counties.  The  rule  is 
included  as  a  control  measure  in  the 
15%  ROP  plan  for  Clark  and  Floyd 
Counties  and  is  included  as  a 
contingency  measure  for  Lake  and 
Porter  Counties'  contingency  plan. 
(Rulemaking  on  the  overall  Clark  and 
Floyd  Counties  15%  ROP  plan  and  Lake 
and  Porter  Counties  contingency  plan 
SIP  revisions  will  be  taken  in  a 
subsequent  Federal  Register  action). 

On  May  3,  1995,  the  Indiana  Air 
Pollution  Control  Board  adopted  the 
VOL  storage  rule.  Public  hearings  on  the 
rule  were  held  on  March  1,  1995,  and 
May  3,  1995.  in  Indianapolis.  Indiana. 
The  rule  was  signed  by  the  Secretary  of 
State  on  December  19,  1995.  and 
became  effective  on  January  18.  1996;  it 
was  published  in  the  Indiana  State 
Register  on  February  1,  1996.  IDEM 
formally  submitted  the  VOL  storage  rule 
to  EPA  on  November  21,  1995.  as  a 
revision  to  the  Indiana  SIP  for  ozone; 
supplemental  documentation  to  this 
revision  was  submitted  on  February  14, 
1996.  EPA  made  a  finding  of 
completeness  of  this  submittal  in  a  letter 
dated  February  23,  1996. 

The  November  21,  1995,  and  February 
14,  1996,  submittals  include  the 
following  rules; 

326  lAC  8-9     Volatile  Organic  Liquid 
Storage  Vessels 

(1)  Applicability 

(2)  Exemptions 

(3)  Definitions 

(4)  Standards 

(5)  Testing  and  procedures 

(6)  Record  keeping  and  reporting 
requirements 

II.  Evaluation  of  Rule 

As  previously  discu.ssed,  Indiana 
intends  that  this  VOL  storage  SIP 
revision  submittal  will  be  one  of  the 
control  measures  under  15%  ROP  plan 
for  Clark  and  Floyd  Counties,  and 
included  in  the  contingency  plan  for 
Lake  and  Porter  Counties.  A  review  of 
what  emission  reduction  this  SIP 
achieves  for  purposes  of  the  Indiana 
15%  ROP  plan  will  be  addressed  when 
EPA  takes  rulemaking  action  on  the 
Clark  and  Floyd  Counties  15%  ROP 
plan  and  Lake  and  Porter  Counties 
contingency  plan  SIPs.  (EP.^  will  take 
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rulemaking  on  these  plans  in  a 
subsequent  rulemaking  action). 

To  determine  the  approvabiliiv  of  the 
Indiana  VOL  storage  SIP  submission, 
the  rule  was  reviewed  for  consistency 
with  section  110  and  part  D  of  the  Act, 
and  with  EPA  RACY  guidance.  Because 
there  is  no  published  CTG  for  VOL 
storage  tanks  at  this  time,  EPA  is  using 
the  draft  model  rule  contained  in  the 
draft  CTG  and  the  ACT  (draft  model 
rule)  to  determine  whether  the  Indiana 
rule  constitutes  RACT.  Once  the  CTG  is 
published,  however.  State  VOL  storage 
rules  must  achieve  the  CTG's  stringency 
of  control.  A  summarv'  of  the  rule  and 
discussion  of  EPA's  analysis  follows. 
For  the  complete  requirements  of  this 
SIP  revision,  interested  parties  should 
see  the  326  I  AC  8-9  rule. 


326 1  AC  8-9- 1     Applicability 

This  section  establishes  which  VOL 
storage  operations  are  subject  to  the 
rule.  Beginning  October  1,  1995, 
stationary'  vessels  used  to  store  VOL  that 
are  located  in  Clark,  Floyd,  Lake,  and 
Porter  Counties  are  subject  to  all  of  the 
requirements  of  the  rule,  except  those 
vessels  with  a  capacity  of  less  than 
39.000  gallons,  a  maximum  true  vapor 
pressure  of  less  than  0.75  pounds  per 
square  inch  absolute  (psia),  or  otherwise 
exempted  under  .section  2.  VOL  storage 
vessels  with  a  capacity  less  than  39.000 
gallons,  or  a  maximum  vapor  pressure 
of  less  than  0.75  psia,  however,  are 
subject  to  certain  record  keeping  and 
reporting  requirements  in  section  6. 
These  applicability  criteria  are 
consistent  with  applicability  criteria 
contained  in  the  draft  model  rule,  and, 
therefore,  are  approvable. 

326  lAC  8-9-2    Exemptions 

This  section  exempts  the  following 
vessels  from  the  requirements  of  this 
rule:  (1)  vessels  at  coke  oven  byproduct 
plants;  (2)  pressure  vessels  designed  to 
operate  in  excess  of  29.4  psia  and 
without  emissions  to  the  atmosphere; 
(3)  vessels  that  are  permanently 
attached  to  mobile  vehicles  such  as 
trucks,  rail  cars,  barges,  or  ships:  (4) 
vessels  with  a  design  capacity  less  than 
or  equal  to  420,000  gallons  used  for 
petroleum  or  condensate  stored, 
processed,  or  treated  prior  to  custody 
transfer;  (5)  vessels  located  at  bulk 
gasoline  plants;  (6)  storage  vessels 
located  at  gasoline  service  stations;  (7) 
vessels  used  to  store  beverage  alcohol; 
and  (8)  stationary  vessels  that  are 
subject  to  any  provision  of  40  CFR  part 
60,  subpart  Kb,  New  Source 
Performance  Standard  for  Volatile 
Organic  Liquid  Storage,  These 
exemption  provisions  are  consistent 
with  exemption  provisions  in  the  draft 


model  rule  and.  therefore,  are 
approvable, 

326  lAC  8-9-3    Definitions 

This  section  includes  the  following 
definitions  to  apply  throughout  the 
Indiana  rule:  (1)  Condensate:  (2) 
Custody  transfer:  (3)  Fill:  (4)  Gasoline 
Service  Station:  (5)  Maximum  True 
\'apor  Pressure:  (6)  Petroleum;  (7) 
Petroleum  Liquids:  (8)  Reid  Vapor 
Pressure:  (9)  Vessel;  (10)  Volatile 
Organic  Liquid:  and  (1 1)  Waste.  The 
term,  "bulk  gasoline  plant,"  which  is 
used  in  section  2  under  the  rule,  is 
already  defined  in  section  32B  lAC  1-2- 
7.  These  definitions  are  generally 
consistent  with  those  provided  in  the 
ACT'S  model  rule.  The  definition  of 
maxin.um  true  vapor  pressure  specifies 
the  use  of  standard  reference  texts  such 
as  certain  American  Petroleum  Institute 
publications,  AP^2,  and  the  Chemical 
Rubber  Company's  Handbook  of 
Chemistry  and  Physics,  to  determine  the 
maximum  true  vapor  pressure  of  VOL  in 
a  particular  vessel  at  the  highest 
calendar  month  average  ambient 
temperature  in  Lake  and  Porter 
Counties,  which  is  73  degrees 
Fahrenheit,  and  in  Clark  and  Flovd 
Counties,  which  is  77.7  degrees 
Fahrenheit.  This  is  consistent  with  the 
option  contained  in  the  draft  model  rule 
to  use  standard  refereiu:e  texts  to 
determine  maximum  true  vapor 
pressure.  The  definition  of  maximum 
true  vapor  pressure  is  approvable. 

326  lAC  8-9-4    Standards 

Section  4(a)  requires  that  the  owner  or 
operator  of  each  vessel  with  a  capacity 
greater  than  or  equal  to  39,000  gallons 
and  which  stores  VOL  with  a  ma.ximum 
true  vapor  pressure  greater  than  or  equal 
to  0.75  psia  but  less  than  11.1  psia  shall 
reduce  emissions  in  accordance  with 
the  following  control  requirements. 

Each  vessel  having  a  permanently 
fi.\ed  roof  is  required  by  section  4(a)(1) 
to  have  installed  on  or  before  May  1. 
1996  either:  (A)  an  internal  floating  roof 
meeting  the  standards  for  such  roofs  as 
specified  in  set:tion  4(c)  of  the  rule:  (B) 
a  closed  vent  system  and  control  device 
meeting  the  standards  for  such 
equipment  as  specified  in  section  4(d)  of 
the  rule;  or  (C)  an  equivalent  emission 
control  system  resulting  in  equivalent 
emissions  reductions  to  that  obtained  by 
installing  an  internal  floating  roof 
meeting  the  standards  of  section  4(c) 

Each  vessel  having  an  internal 
floating  roof  is  required  by  section 
4(a)(2)  to  have  installed  either:  (A)  an 
internal  floating  roof  meeting  the 
standards  for  such  roofs  a^  specified  in 
section  4(c)  of  the  rule  at  the  time  of  the 
next  schedule  vessel  cleaning,  but  not 


later  than  May  1.  2006:  (B)  a  closed  vent 
system  and  control  device  meeting  the 
standards  for  such  equipment  as 
specified  in  section  4(d)  of  the  rule,  on 
or  before  May  1 ,  1996:  or  (C)  an 
equivalent  emissions  control  system 
resulting  in  equivalent  emissions 
reductions  to  that  obtained  by  installing 
an  internal  floating  roof  meeting  the 
standards  of  section  4(c).  on  or  before 
May  1,  1996. 

Each  vessel  having  an  external 
floating  roof  is  required  by  section 
4(a)(3)  to  be  installed  with  either:  (A)  an 
external  floating  roof  meeting  the 
standards  for  such  roofs  as  specified  in 
section  4(e)  of  the  rule  at  the  time  of  the 
next  scheduled  vessel  cleaning,  but  not 
later  than  .May  1.  2006:  (B)  a  closed  vent 
system  and  control  device  meeting  the 
standards  for  such  equipment  as 
specified  in  section  4(d)  of  the  rule,  on 
or  before  May  1.  1996:  or  (C)  an 
equivalent  emissions  control  system  on 
or  before  May  1.  1996.  resulting  in 
equivalent  emissions  reductions  to  that 
which  would  be  obtained  by  installing 
an  external  floating  roof  meeting  the 
standards  of  section  4(e). 

Although  sections  4(a)(1)(C). 
4(a)(2)(C),  and  4(a)(3)(C)  specify  that 
sources  may  t.omply  by  using  an 
"equivalent  control  system"  to  the  rule's 
roof  and  sealing  requirements  if 
equivalent  VOC  reductions  are  obtained 
by  May  1,  1996,  Indiana  has  indicated 
that  no  sources  have  used  that  option 
for  compliance.  All  sources  covered 
under  this  rule,  therefore,  are  required 
to  meet  either  the  applicable  roof  and 
seals  requirements  under  sections 
4(a)(1)(A),  4(a)(2l(A).  and  4(a)(3)(A).  or 
the  applicable  closed  vent  system  and 
control  device  requirements  under 
sections  4(al(l)lB).  4)a)(2)(B).  and 
4(a)(3)(B).  Therefore,  provisions  which 
would  require  alternative  control 
methods  to  be  subject  to  EPA  review. 
which  is  geneniilv  required  by  EPA  for 
RACT  rules,  is  not  necessary. 

Section  4(b)  requires  that  each  \essel 
with  a  capacity  of  greater  than  39.000 
gallons  that  stores  \'OL  with  a 
maximum  true  \apor  pressure  greater 
than  or  equal  to  111  psia  shall  equip 
each  vessel  with  a  closed  vent  and 
control  devil :e  meeting  the  standards  for 
sui:h  equipment  as  spe<::ified  in  section 
4(d)  of  the  rule. 

Section  4(c)  specifies  that  internal 
floating  roofs  be  equipped  with  one  of 
the  following:  {A)  a  foam  or  liquid-filled 
seal  mounted  in  contact  with  the  liquid; 
(B)  two  seals  mounted  one  above  the 
other  so  that  eac;h  forms  a  continuous 
closure  that  completely  covers  the  space 
between  the  wail  of  the  vessel  and  the 
edge  of  the  internal  floating  roof:  or  (C) 
a  mechanical  shoe  seal  that  consists  of 
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a  metal  sheet  held  vertically  against  the 
wall  of  the  vessel  by  springs  or  weighted 
levers  and  that  is  connected  bv  braces 
to  the  floating  roof,  with  a  flexible 
coated  fabric,  or  envelope,  spanning  the 
annular  space  between  the  metal  sheet 
and  floating  roof.  Section  4(c)  also 
requires  that  the  internal  floating  roof 
rest  or  float  on  the  liquid  surface  during 
storage  of  VOL,  and  that  certain 
equipment  be  used  to  properly  seal  the 
various  fittings  of  the  vessel. 

Section  4(d)  provides  that  closed  vent 
systems  and  control  devices  being  used 
to  complv  with  the  rule  meet  the 
following  specifications.  The  closed 
vent  system  must  be  designed  to  collect 
all  VOC  vapors  and  gases  discharged 
from  the  vessel  and  operated  with  no 
detectable  emission,  as  indicated  by  an 
instrument  reading  of  less  than  500 
parts  per  million  above  background  and 
visual  inspections  in  accordance  with 
the  methods  specified  in  40  CFR  60. 
subpart  VV.  60.485(C).  The  control 
device  must  be  designed  and  operated 
to  reduce  inlet  VOC  emissions  by  95% 
or  greater.  If  a  fiare  is  used  as  the  control 
device,  it  shall  meet  the  specifications 
described  in  the  general  control  device 
requirements  in  40  CFR  60.18.  General 
Provisions. 

Section  4(e)  requires  that  each 
external  floating  roof  tank  be  equipped 
with  a  closure  device  between  the  wall 
of  the  storage  vessel  and  the  roof  edge. 
The  closure  device  is  to  consist  of  a 
primary  seal  and  a  secondary  seal.  The 
primary  seal  is  required  to  completely 
cover  the  annular  space  between  the 
edge  of  the  floating  roof  and  vessel  wall 
and  shall  be  either  a  liquid  mounted 
seal  or  a  shoe  seal.  The  secondary  seal 
shall  completely  cover  the  annular 
space  between  the  external  floating  roof 
and  the  wail  of  the  vessel  in  a 
continuous  fashion.  Section  4(e)  also 
requires  that  the  external  floating  roof 
rest  or  float  on  the  liquid  surface  during 
storage  of  VOL.  and  that  certain 
equipment  be  used  to  properly  seal  the 
various  fittings  of  the  vessel. 

The  control  requirements  contained 
for  fixed  roof  tanks,  internal  floating 
roof  tanks,  external  floating  roof  tanks, 
and  closed  vent  systems  and  control 
devices  in  section  4  (a)  through  (e)  are 
generally  consistent  with  the  draft 
model  rule,  and.  therefore,  are 
approvable. 

326  lAC  8-9-5     Testing  and  Procedures 

This  section  provides  the  test 
methods  which  are  to  be  used  to 
determine  compliance  with  the  rule, 
which  consists  of  visual  inspection 
methods  for  the  internal  or  external 
floating  roof  and  the  various  seals 
required  for  each  type  of  roof.  This 


section  also  indicates  the  various 
frequencies  by  which  these  inspections 
are  to  be  conducted,  depending  on  the 
type  of  seals  used.  In  addition,  section 
5  specifies  the  time  frame  by  which  any 
defects  found  by  a  visual  inspection 
must  be  addressed.  Furthermore,  this 
section  requires  that  IDEM  be  notified  at 
least  30  days  in  advance  so  that  the 
agency  can  have  the  opportunity  to  have 
an  observer  present.  As  for  VOL  storage 
operations  which  are  complying  by 
means  of  a  closed  vent  system  and 
control  device,  the  owner  or  operator 
must  submit  to  IDEM  before  January  1, 
1996,  an  operating  plan  containing 
documentation  demonstrating  that  the 
control  device  will  achieve  the  required 
control  efficiency  during  maximum 
loading  conditions,  and  a  description  of 
the  parameter  or  parameters  to  be 
monitored  to  ensure  the  control  device 
will  be  operated  in  conformance  with  its 
design.  Affected  sources  must  operate 
the  closed  vent  system  and  control 
device  and  monitor  the  control  devices' 
parameters  in  accordance  with  the 
operating  plan  unless  the  plan  is  revised 
by  IDEM.  Those  sources  complying 
through  means  of  a  closed  vent  system 
and  flare  shall  meet  the  requirements 
specified  in  the  general  control  device 
requirements  in  40  CFR  60.18(e)  and  40 
CFR  60.18(0.  These  testing  requirements 
are  generally  consistent  with  test 
methods  expressed  in  the  draft  model 
rule.  and.  therefore,  are  approvable. 

326  I  AC  8-9-6    Recordkeeping  and 
Reporting  Requirements 

The  Indiana  rule  establishes  certain 
recordkeeping  and  reporting 
requirements  under  section  6  which 
took  effect  when  the  rule  took  effect  in 
October  1.  1995  (as  provided  under 
section  1  of  the  rule).  Section  6(a) 
requires  that  records  be  kept  for  at  least 
3  years  unless  specified  otherwise. 
Section  6{l3)  requires  subject  sources  to 
maintain  a  record  for  the  life  of  each 
affected  vessel  and  report  to  IDEM  the 
vessel's  identification  number, 
dimensions,  capacity,  and  a  description 
of  the  vessel's  emission  control 
equipment,  or  schedule  for  the 
installation  of  such  equipment,  with  a 
certification  that  the  equipment  meets 
the  applicable  standards.  Sources  must 
also,  under  set;tion  6(c)and  6(d).  keep 
for  at  least  3  years  records  of  the  visual 
inspection  conducted,  any  required 
measurements  taken,  and  action  taken 
to  address  defects,  and  report  to  IDEM 
within  30  days  any  defects  found  and 
the  date  and  action  taken  to  address 
defects. 

Those  sources  complying  through 
means  of  a  closed  vent  system  with  a 
control  device  must,  under  section  6(e), 


maintain  a  record  of  the  operating  plan 
and  parameter  values  monitored.  Those 
sources  complying  through  means  of  a 
closed  vent  system  with  a  fiare  must 
furnish  a  report  containing  required 
measurements  within  6  months  of  the 
initial  start-up  date,  and  a  semiannual 
report  of  all  periods  recorded  under 
section  40  CFR  60.115  in  which  the 
pilot  flame  was  absent. 

Section  6(g)  requires  VOL  storage 
vessels  with  a  design  capacity  greater 
than  39,000  gallons  storing  a  VOL  with 
a  maximum  true  vapor  pressure  greater 
than  or  equal  to  0.5  psia  but  less  than 
0.75  psia  to  maintain  a  daily  record  of 
the  maximum  true  vapor  pressure  of  the 
VOL  stored  in  the  vessel.  Section  6(h) 
requires  vessels  with  a  design  capacity 
greater  than  39,000  gallons  storing  a 
VOL  with  a  maximum  true  vapor 
pressure  less  than  0.75  psia  to  maintain 
a  record  and  notify  IDEM  within  30 
days  when  the  maximum  true  vapor 
pressure  of  the  VOL  exceeds  0.75  psia. 
Vessels  equipped  with  a  closed  vent 
system  and  control  device  are  exempt 
from  subsection  (g)  and  (h),  as  provided 
under  subsection  (f). 

Section  6(i)  contains  procedures  for 
determining  the  maximum  true  vapor 
pressure.  Section  6(j)  requires  certain 
monitoring  requirements  for  vessels 
storing  a  waste  mixture  of  indeterminate 
or  variable  composition.  These  record 
keeping  and  reporting  requirements  are 
consistent  with  those  provided  under 
the  draft  model  rule,  and,  therefore,  are 
approvable. 

III.  Final  Action 

Based  upon  the  analysis  above,  the 
EPA  finds  that  Indiana's  regulation 
covering  VOL  storage  operations,  326 
lAC  8-9,  as  submitted  on  November  21, 
1995,  and  February  14,  1996.  is 
generally  consistent  with  EPA's 
guidance  in  the  draft  model  rule  for  this 
source  category  and,  therefore,  is 
considered  to  constitute  RACT.  EPA, 
therefore,  is  approving  this  rule  as  a 
revision  to  Indiana's  ozone  SIP. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  March  18, 
1997  unless,  by  February  18,  1997. 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  rulemaking  that  will 
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withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Anv 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  March  18,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  re\ision  to  anv  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  bv  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  Januarv  19.  1989  (54  FR 
2214-22251.  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMBJ  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatorv'  Flexibilitv  Act. 
5  U.S.C.  section  600  et'seq..  EPA  must 
prepare  a  regulaton,'  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Unfon  Electric  Co.  versus 


EPA..  427  U.S.  246,  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22,  1995.  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandaif^  that  mav 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate: 
or  to  the  private  sector,  of  SlOO  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements,  .^ccordinglv.  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C,  801(a)(l)(A]  as  added 
by  the  Small  Business  Regulator\ 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  bv  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  18,  1997  Filing  a 
petition  for  reconsideration  bv  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)), 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated;  November  2h.  1996. 
Valdas  V.  Adamkus, 

Regjonal  Administnitor 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows; 


PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows; 

Authority:  42  U.SC.  7401-7671q. 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(lll]  to  read  as 
follows: 

§52.770    Identification  of  Plan. 


(Ill)  On  November  21.  1995,  and 
February  14.  1996.  Indiana  submitted  a 
rule  lor  the  control  of  volatile  organic 
compound  emissions  from  volatile 
organic  liquid  storage  operations  in 
Clark,  Floyd.  Lake,  and  Porter  Counties. 

///  Incorporatinn  by  reference  326 
Indiana  Administrative  Code  8-9: 
Volatile  Organic  Liquid  Storage  Vessels, 
Section  1;  .^pplicabililv.  Section  2 
Exemptions.  Section  3:  Definitions. 
Section  4;  Standards.  Section  5;  Testing 
and  procedures.  Section  6;  Record 
keeping  and  reporting  requirements. 
Adopted  by  the  Indiana  Air  Pollution 
Control  Board  .May  3,  1995,  Filed  with 
the  Secretary  of  State  December  19, 
1995.  Published  at  Indiana  Register, 
Volume  19.  Number  5.  Februarv  1.  1996. 
Effective  January  18,  1996. 

IFR  n<><    Qr-inSl  Filed  1-16-97;  8;45  am] 
BILUNG  COOC  6560-60-P 


40  CFR  Parts  52  and  81 

[CA-98-1-7196a;  FRL-S661-6] 

Approval  and  Promulgaton  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  California; 
Determination  Regarding  Applicability 
of  Certain  Reasonable  Furttier 
Progress  and  Attainment 
Demonstration  Requirements; 
Monterey  Bay  Area 

AGENCY:  Environmental  Protection 

Agencv  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is,  through  direct 

final  procedure,  approving  the 
redesignation  of  the  .Monterey  Ba\  .-^rea 
from  nonattainment  to  attainment  for 
ozone.  Through  this  diret.t  final  action. 
EPA  is  also  appro\ing  for  the  Monterev 
Bay  Area  the  maintenance  plan,  1990 
base  year  emissions  inventory,  emission 
statement  rule,  volatile  organic 
compound  (VOC)  reasonably  available 
control  technology  (RACT)  rule  419  and 
oxides  of  nitrogen  (.NOx)  R.^CT  rule  431 
as  revisions  to  California's  State 
Implementation  Plan  (SIP)  for  ozone  In 
addition,  EPA  is  determining  that  the 
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Monterey  Bay  Area  has  attained  the 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS)  and,  therefore,  that 
certain  reasonable  further  progress 
(RFP)  and  attainment  demonstration 
requirements,  along  with  certain  other 
related  requirements  of  Part  D  of  Title 
1  of  the  Clean  Air  Act  (CAA  or  Act),  are 
not  applicable  to  the  Monterey  Bay  Area 
for  as  long  as  the  area  continues  to 
attain  the  ozone  NAAQS.  and  that  upon 
final  redesignation  of  the  Monterey  Bay 
Area,  the  area  will  be  entirely  relieved 
of  these  requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  these  actions  as 
noncontroversial  and  anticipates  no 
adverse  comments.  However,  in  the 
proposed  rules  section  of  this  Federal 
Register,  EPA  proposes  these  actions 
should  adverse  or  critical  comments  be 
filed.  If  adverse  comments  are  received, 
EPA  will  withdraw  this  final  rule  and 
address  these  comments  in  a  final  rule 
based  on  the  proposed  rule  published  in 
this  Federal  Register.  The  Agency  will 
not  issue  a  second  comment  period  on 
these  actions. 

DATES:  This  action  is  effective  on  March 
18.  1997.  unless  adverse  or  critical 
comments  are  received  by  February  18, 
1997.  If  the  effective  date  is  delayed,  a 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  durtng  normal 
business  hours  at  the  following 
locations. 
Plans  Development  Section  (A-2-2).  Air 

and  Toxics  Division,  U.S. 

Environmental  Protection  Agency. 

Region  IX,  75  Hawthorne  Street,  San 

Francisco,  CA  94105 
California  Air  Resources  Board,  202U  L 

Street.  Sacramento,  CA  94814 
Monterey  Bay  Unified  Air  Pollution 

Control  District.  24580  Silver  Cloud 

Court,  Monterey,  CA  93940 
FO«  FURTHER  INFORMATION  CONTACT:  Julia 
Barrow,  Chief,  Plans  Development 
Section  (A-2-2).  Air  &  Toxics  Division, 
U.S.  Environmental  Protection  Agency, 
Region  IX.  at  (415)  744-1207. 

SUPPt-EMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background 

II.  Determination  Regarding  Reasonable 

Further  Progress,  Attainment 
Demonstration  and  Related 
Requirements 

III.  Redesignation  Evaluation  Cnteria 

IV.  Review  of  State  Plan 

1.  Attainment  of  the  Ozone  N.A.AQS 

2.  Meeting  Applicable  Requirements: 
Section  110  and  Part  D 

A.  Section  110  Requirements 


B.  Part  D  Requirements 

B.l  Subpart  1  of  Part  D— Section  172(c) 

Provisions 
B.2.  Subpart  1  of  Part  D— Section  176(c) 

Conformity  Plan  Provisions 
B.3.  Subpart  2  of  Part  D— Sections  182(a) 

and  182(b)  Requirements 

3.  Fully  Approved  SIP  Under  Section 
nO(k)of  the  Act 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  175A 

A.  Attainment  Emission  Inventory 

B.  Demonstration  of  Maintenance 

C.  Verification  of  Continued  Attainment 

D.  Contingency  Plan 

E.  Subsequent  Maintenance  Plan  Revisions 

V.  Revisions  to  the  SIP 

1.  1990  Base  Year  Inventory 

2.  Emission  Statement  Rule 

3.  VOC  RACT  Rule  correction 

4.  NOx  RACT  Rule  431 

VI.  Conclusion 

I.  Background 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  l^w  101-549,  104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q,  The 
ozone  nonattainment  designation  for  the 
Monterey  Bay  .Area  continued  by 
operation  of  law  according  to  section 
107(d)(l)(C)(i)ofthe  Clean  Air  Act.  as 
amended  in  1990;  furthermore,  the  area 
was  classified  by  operation  of  law  as 
moderate  for  ozone  under  section 
181(a)(1).  See  56  FR  56694  (Nov.  6. 
1991),  codified  at  40  CFR  81,305. 

The  District  has  collected  ambient 
monitoring  data  that  show  no  violations 
of  the  ozone  NAAQS  (See  discussion  in 
Section  IV.  1.  below).  Accordingly,  on 
July  14,  1994,  California  requested 
redesignation  of  the  area  to  attainment 
with  respect  to  the  ozone  NAAQS  and 
submitted  an  ozone  maintenance  SIP  for 
the  Monterey  Bay  Area.  The  Monterey 
Bay  Unified  Air  Pollution  Control 
Agency  (MBUAPCD  or  the  District),  the 
Association  of  Monterey  Bay  Area 
Governments  (AMBAG),  and  the 
Council  of  San  Benito  County 
Governments  (CSBCG)  prepared  and 
adopted  the  maintenance  plan  on  May 
25,  1994,  May  11,  1994  and  May  5. 
1994,  respectively.  The  plan  and 
redesignation  request  were  subsequently 
submitted  to  CARB  on  June  1,  1994,  and 
CARB  submitted  the  plan  and 
redesignation  request  to  EPA  on  July  14, 
1994.  On  November  14,  1994.  CARB 
submitted  a  revision  to  the  maintenance 
plan,  adopted  by  MBUAPCD.  AMBAG. 
and  CSBCG  on  October  19,  1994, 
October  12,  1994  and  October  6,  1994, 
respectively. 

AH  SIP  submittals  to  EPA  must  meet 
certain  minimum  administrative  and 
technical  criteria  as  set  forth  in  40  CFR 
Part  51,  Appendix  V  (the 


"completeness"  criteria)  in  order  for  the 
Administrator  to  review  and  take  action 
on  the  submittal.  Section  110(kJ(l)  of 
the  Act  describes  the  mandatory  time 
frame  for  EPA's  determination  of 
completeness  and  rulemaking  action  on 
plan  submissions.  In  accordance  with 
section  110(k)(l)(B)  of  the  Act,  the 
Monterey  Bay  Area  ozone  redesignation 
request  and  maintenance  plan  was 
deemed  complete  by  operation  of  law 
on  February  14,  1995. 

II.  Determination  Regarding 
Reasonable  Further  Progress, 
Attainment  Demonstration  and  Related 
Requirements 

The  EPA  is  determining  that  the 
Monterey  Bay  Area  ozone 
nonattainment  area  has  attained  the 
NAAQS  for  ozone.  On  the  basis  of  this 
determination,  EPA  is  also  determining 
that  certain  RFP  and  attainment 
demonstration  requirements,  along  with 
certain  other  related  requirements  of 
Part  D  of  Title  1  of  the  CAA  are  not 
applicable  to  the  Monterey  Bay  Area  for 
so  long  as  the  area  continues  to  attain 
the  ozone  NAAQS. 

Subpart  2  of  Part  D  of  Title  1  contains 
various  air  quality  planning  and  SIP 
submission  requirements  for  ozone 
nonattainment  areas.  EPA  believes  it  is 
reasonable  to  interpret  provisions 
regarding  RFP  and  attainment 
demonstrations,  along  with  certain  other 
related  provisions,  so  as  to  not  require 
SIP  submissions  if  an  ozone 
nonattainment  area  subject  to  those 
requirements  is  monitoring  attainment 
of  the  ozone  standard  (i.e.,  attainment  of 
the  NAAQS  demonstrated  with  three 
consecutive  years  of  air  quality 
monitoring  data  at  each  monitor).  As 
described  below.  EPA  has  previously 
interpreted  the  general  provisions  of 
subpart  1  of  part  D  of  Title  1  (sections 
171  and  172)  so  as  not  to  require  the 
submission  of  SIP  revisions  concerning 
RFP.  attainment  demonstrations,  or 
related  contingency  measures.  As 
explained  in  a  memorandum  dated  May 
10,  1995.  h-om  John  Seitz  to  the 
Regional  Air  Division  Directors,  entitled 
"Reasonable  Further  Progress, 
Attainment  Demonstration  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  National  Ambient  Air 
Quality  Standard,"  EPA  believes  it  is 
appropriate  to  interpret  the  more 
specific  RFP.  attainment  demonstration 
and  related  provisions  of  subpart  2  in 
the  same  manner. 

First,  with  respect  to  RFP,  section 
171(1)  states  that,  for  purposes  of  Part  D 
of  Title  1,  RFP  "means  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  this  part  or  may  reasonably  be 


'  EP.^  notes 
182(b)  isentiti 
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required  by  the  Administrator  for  the 
purpose  of  ensuring  attainment  of  the 
applicable  (NAAQS)  by  the  applicable 
date."  Thus,  whether  dealing  with  the 
general  RFP  requirement  of  section 
172(c](2],  or  the  more  specific  RFP 
requirements  of  subpart  2  for  classified 
ozone  nonattainment  areas  (such  as  the 
15  percent  plan  requirement  of  section 
182(b)(1)),  the  stated  purpose  of  RFP  is 
to  ensure  attainment  by  the  applicable 
attainment  date. '  If  an  area  has  in  fact 
attained  the  standard,  the  stated 
purpose  of  the  RFP  requirement  will 
have  already  been  fulfilled  and  EPA 
does  not  believe  that  the  area  need 
submit  revisions  providing  for  the 
further  emission  reductions  described  in 
the  RFP  provisions  of  section  182(b)(1). 

EPA  notes  that  the  Agency  took  this 
view  with  respect  to  the  general  RFP 
requirement  of  section  1 72(c)(2)  in  the 
General  Preamble  for  the  Interpretation 
of  Title  1  of  the  Clean  Air  Act 
Amendments  of  1990  (57  FR  13498, 
(April  16,  1992)).  and  that  the  Agency 
is  now  extending  that  interpretation  to 
the  specific  provisions  of  subpart  2.  In 
the  General  Preamble.  EPA  stated,  in  the 
context  of  a  discussion  of  the 
requirements  applicable  to  the 
evaluation  of  requests  to  redesignate 
nonattainment  areas  to  attainment,  that 
the  "requirements  for  RFP  will  not 
apply  in  evaluating  a  request  for 
redesignation  to  attainment  since,  at  a 
minimum,  the  air  quality  data  for  the 
area  must  show  that  the  area  has  already 
attained.  Showing  that  the  State  will 
make  RFP  towards  attainment  will, 
therefore,  have  no  meaning  at  that 
point."  (57  FR  13564)- 

Second,  with  respect  to  the 
attainment  demonstration  requirements 
of  section  182(b)(1).  an  analogous 
rationale  leads  to  the  same  result. 
Section  182(b)fl)  requires  that  the  plan 
provide  for  "such  specific  annual 
reductions  in  emission  *   *   *  as 
necessary  to  attain  the  (NAAQS)  by  the 
attainment  date  applicable  under  this 


'  EPA  noie.s  that  paragraph  (1 1  of  subsection 
182(b)  i.s  entitled  ■•PL.^^•  PROVISIONS  FOR 
REASON.'VBl.E  FURTHER  PRO(}R£SS  ■  and  that 
subparagraph  (Bt  of  paragraph  182(c)(2)  is  entitled 
•REASO.NABLE  FURTHER  PROCURESS 
DEMONSTR,ATION.  ■  thereby  making  it  clear  that 
both  the  15  percent  plan  requirement  of  .section 
182(b)(1)  and  the  3  percent  per  year  requirement  of 
section  182(c)(2)arespeciric  varieties  of  RFP 
requirements. 

-  see  also  "Procedures  for  Processing  Requests  to 
Redesignate  .^reas  to  .Attainment,"  from  lohn 
Calcagni.  Director.  Air  Quality  Management 
Division,  to  Regional  .Mr  Division  Directors. 
.September  4.  1992,  at  page  6  [staling  that  the 
"requirements  for  reasonable  further  progress  ■    *    * 
vvii!  not  apply  for  redesignations  because  they  only 
have  meaning  for  areas  not  attaining  the  standard") 
(hereinafter  referred  to  as  'September  1992 
Caicagni  memorandum"). 


Act."  As  with  RFP  requirements,  if  an 
area  has  in  fact  monitored  attainment  of 
the  standard,  EPA  believes  there  is  no 
need  for  an  area  to  make  a  further 
submission  containing  additional 
measures  to  achieve  attainment.  This  is 
also  consistent  with  the  interpretation  of 
certain  section  172(c)  requirements 
provided  by  EPA  in  the  General 
Preamble  to  Title  1.  as  EPA  stated  there 
that  no  other  measures  to  provide  for 
attainment  would  be  needed  by  areas 
seekmg  redesignation  to  attainment 
since  "attainment  will  have  been 
reached."  (57  FR  13564;  see  also 
September  1992  Caicagni  memorandum 
at  page  6.)  Upon  attainment  of  the 
NAAQS,  the  focus  of  state  planning 
efforts  shifts  to  the  maintenance  of  the 
NAAQS  and  the  development  of  a 
maintenance  plan  under  section  175A. ' 
The  determination  with  regard  to  the 
applicability  of  certain  RFP  and 
attainment  demonstration  requirements 
does  not  shield  an  area  from  future  EPA 
action  to  require  emissions  reductions 
from  sources  in  the  area  where  there  is 
evidence,  such  as  photochemical  grid 
modeling,  showing  that  emission.s  from 
sources  in  the  area  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  other 
nonattainment  areas.  EPA  has  authority 
under  sections  110(a)(2)(A)  and 
1 10(a)(2)(D)  to  require  such  emissions 
reductions  if  necessary  and  appropriate 
to  deal  with  transport  situations. 

III.  Redesignation  Evaluation  Criteria 

The  1990  CAA  Amendments  revised 
section  107(d)(3)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment:  (1)  The 
area  must  have  attained  the  applicable 
NAAQS;  (2)  the  area  has  met  ail  relevant 
requirements  under  section  110  and  Part 
D  of  the  Act:  (3)  the  area  has  a  fully 


'The  lack  of  a  requirement  to  submit  the  SIP 
revisions  exists  only  for  as  long  as  the  area 
designated  nonattainment  continues  to  attain  the 
standard.  If  EP.A  subsequently  determines  that  such 
an  area  has  violated  the  NA.AQS.  the  basis  for  the 
determination  that  the  area  need  not  make  the 
pertinent  SIP  revision  would  no  longer  exist  The 
EPA  would  then  nolifv  the  Slate  of  that 
determination  and  would  also  provide  notice  to  the 
public  in  the  Federal  Register.  Such  a 
determination  would  mean  that  the  area  would 
have  to  address  the  peninent  SIP  requirements 
within  a  reasonable  amount  of  time,  which  EP.A 
would  establish  taking  into  account  the  individual 
circumstances  surrounding  the  particular  SIP 
submissions  at  issue.  Thus,  a  determination  that  an 
area  need  not  submit  one  of  the  SIP  submittals 
amounts  to  no  more  than  a  suspension  of  the 
requirement  for  so  long  as  the  area  continues  to 
attain  the  standard  However,  if  the  area  continues 
to  attain  the  standard  and  submits  a  request  for 
redesignation  to  attainment,  upon  final  approval  of 
the  redesignation  to  attainment  the  area  is  entirelv 
relieved  of  these  requirements. 


approved  SIP  under  section  llO(k)  of 
the  Act;  (4)  the  air  quality  improvement 
must  be  permanent  and  enforceable: 
and.  (5)  the  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  Act.  Section 
107(d)(3)(D)  allows  a  Governor  to 
initiate  the  redesignation  process  for  an 
area  to  apply  for  attainment  status. 

IV.  Review  of  State  Submittal 

The  California  redesignation  request 
for  the  Monterey  Bay  Area  meets  tiie 
five  requirements  of  section 
lG7(d)(3)(E),  noted  above.  Following  is 
a  brief  description  of  how  the  State  has 
fulfilled  each  of  these  requirements. 

1   Attainment  of  the  Ozone  NAAQS 

Attainment  of  the  ozone  N.\AQS  is 
determined  based  on  the  expected 
number  of  exceedances  in  a  calendar 
year.  The  method  for  determining 
attainment  of  the  ozone  NAAQS  is 
contained  in  40  CFR  50.9  and  Appendix 
H  to  that  Section.  The  simplest  method 
by  which  expected  exceedances  are 
calculated  is  by  averaging  actual 
exceedances  at  each  monitoring  site 
over  a  rolling  three  year  period.  An  area 
is  in  attainment  of  the  standard  if  this 
average  results  in  expected  exceedances 
for  each  monitoring  site  of  1.0  or  less 
per  calendar  year  Appendix  H  provides 
the  formula  used  to  estimate  the 
expected  number  of  exceedances  for 
each  year. 

The  State  of  California's  request  is 
based  on  actual  quality-assured  ozone 
air  quality  data  which  is  relevant  to  both 
the  maintenance  plan  and  to  the 
redesignation  request.  This  data  comes 
from  the  District's  State  and  Local  Air 
Monitoring  Station  (SL.^MS)  network. 
The  request  is  based  nn  ambient  air 
ozone  monitoring  data  for  calendar 
years  1988  through  1990.  This  data 
clearlv  shows  the  expected  exceedance 
rate  for  the  ozone  standard  of  less  than 
1 .0  per  year  for  each  of  the  monitors, 
including  the  monitor  on  which  the 
nonattainment  designation  was  based 
Monitoring  data  also  shows  that  no 
violations  have  occurred  in  the  network 
area  through  1995.  The  District  has  also 
committed  to  continue  monitoring  in 
the  area  in  accordance  with  40  CFR  pan 
58. 

2.  Meeting  Applicable  Requirements: 
Section  1  W  and  Part  D 

On  December  20.  1983  (48  FR  56215). 

EP.A  hillv  approved  California's  SIP  for 
the  .Monterey  Ba\  Area  as  meeting  the 
requirements  of  section  1 10(a)(2)  and 
Part  D  of  the  1977  Act.  with  the 
exception  of  the  motor  vehicle 
inspection  and  maintenance  (I/M) 
program  which  was  signed  for  final 
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approval  by  the  Regional  Administrator 
on  September  25,  1996.  The  1990 
amended  Act,  however,  modified 
section  110(a)(2)  and.  under  Part  D. 
revised  section  172  and  added  new 
requirements  for  all  nonattainment 
areas.  Therefore,  for  purposes  of 
redesignation.  to  meet  the  requirement 
that  the  SIP  contain  all  applicable 
requirements  under  the  Act.  EPA  has 
reviewed  the  SIP  to  ensure  that  it 
contains  all  measures  that  were  due 
under  the  amended  .Act  prior  to  or  at  the 
time  the  State  submitted  its 
redesignation  request,  as  set  forth  in 
EPA  policy  ■*  .-Xs  explained  in  Section  II. 
of  this  document,  the  RFP  and 
attainment  demonstration  requirements 
are  not  applicable  for  areas  meeting  the 
ambient  air  quality  standard  because 
these  requirements  only  have  meaning 
for  areas  not  attaining  the  standard. 

All  of  the  SIP  requirements  must  be 
met  by  the  District  and  approved  into 
the  SIP  by  EPA  by  the  time  the  area  is 
redesignated. 

A.  Section  110  Requirements 

Although  section  110  was  amended  in 
1990.  the  Monterey  Bay  Area  SIP  meets 
the  requirements  of  amended  section 
110(a)(2).  A  number  of  the  requirements 
did  not  change  in  substance  and, 
therefore.  EPA  believes  that  the  pre- 
amendment  EP.A  approved  SIP  met 
these  requirements.  .As  to  those 
requirements  that  were  amended,  [see 
57  PR  279,3R  and  2:19:^9  (June  23,  1993)), 
many  are  duplicative  of  other 
requirements  of  the  Act.  EPA  has 
analyzed  the  SIP  and  determined  that  it 
is  consistent  with  the  requirements  of 
amended  section  110(a)(2).  The  SIP 
contains  enforceable  emission 
limitations,  requires  monitoring, 
compiling,  and  analyzing  of  ambient  air 
quality  data,  requires  preconstruction 
review  of  new  major  stationary  sources 
and  major  modifications  to  existing 
ones,  provides  for  adequate  funding, 
staff,  and  associated  resources  necessary 


'    Procedures  for  Processing  Requests  to 
Keiicsignate  Areas  to  Attainment,"  John  Calcagni. 
Oirm  tor.  .Mr  Quality  Management  Oivision, 
Septemtier  4.  1992. 

"Slate  Implementation  Plan  (SIP)  Actions 
Submitted  in  Respon.se  to  Clean  Air  Act  (CAA) 
Deadlines."  lohn  Calcagni.  Director.  Air  Quality 
Management  Division.  October  28.  1992. 

"State  Implementation  Plan  (SIP)  Requirements 
for  Areas  Submitted  Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon  Monoxide 
(CO)  National  .Ambient  Air  Quality  Standards 
(NAAQS)  on  or  after  November  15.  1992."  Michael 
H.  Shapiro.  Actmg  .Assistant  Administrator. 
September  17.  1993. 

"Reasonable  Further  Progress  Attainment 
Demonstration,  and  Related  Requirements  for 
CJzone  Nonattainment  .^reas  Meeting  the  Ozone 
National  .\mbient  .Mr  Quality  Standard."  John  S. 
Seitz.  Director.  Office  of  Air  Quality  Planning  and 
Standards.  May  10,  1995 


to  implement  its  requirements,  and 
requires  stationary  source  emissions 
monitoring  and  reporting. 

B.  Part  D  Requirements 

Before  the  Monterey  Bay  Area  may  be 
redesignated  to  attainment,  it  also  must 
have  fulfilled  the  applicable 
requirements  of  Part  D  of  the  Act.  Under 
Part  D,  an  area's  classification  indicates 
the  requirements  to  which  it  will  be 
subject.  Subpart  1  of  Pjrt  U  sets  forth 
the  basic  nonattainment  requirements 
applicable  to  all  nonattainment  areas, 
classified  as  well  as  nonclassifiable. 
Subpart  2  of  Part  D  establishes 
additional  requirements  for 
nonattainment  areas  classified  under 
table  1  of  section  181(a)(1)  or  table  3  of 
section  186(a).  The  Monterey  Bay  Area 
was  classified  under  table  1  of  section 
181(a)(1)  as  a  moderate  ozone 
nonattainment  area  (See  ,56  PR  56694, 
codified  at  40  CFR  81.305).  Therefore,  in 
order  to  be  redesignated  to  attainment, 
the  District  must  meet  the  applicable 
requirements  of  Subpart  1  of  Part  D — 
specifically  sections  172(c)  and  176.  as 
well  as  the  applicable  requirements  of 
Subpart  2  of  Part  D. 

B.l.  Subpart  1  of  Part  D— Section  172(c) 
Provisions 

Under  section  172(b).  the 
Administrator  established  that  States 
containing  nonattainment  areas  shall 
submit  a  plan  or  plan  revision  meeting 
the  appl^able  requirements  of  section 
172(c)  no  later  than  three  years  after  an 
area  is  designated  as  nonattainment, 
unless  EPA  establishes  an  earlier  date. 
As  discussed  in  section  II.  of  this 
Federal  Register  document,  EPA  has 
determined  that  the  section  172(c)(2) 
reasonable  further  progress  (RFP) 
requirement  is  not  applicable  for  the 
Monterey  Bay  Area  based  on  the  area's 
attainment  of  the  ozone  NAAQS.  Also, 
the  172(c)(9)  contingency  measures  and 
additional  172(c)(1)  non-RACT 
reasonable  available  control  measures 
(RACM)  are  not  applicable,  since  those 
measures  are  specifically  related  to  RFP. 

The  172(c)(3)  emissions  inventory 
requirement  has  been  met  by  the 
submission  and  approval  of  the  1990 
base  year  emissions  inventory  discussed 
in  section  V'.l.  of  this  Federal  Register 
document. 

As  for  the  172(c)(5)  New  Source 
Review  (NSR)  requirement,  the 
Monterey  Bay  Area  NSR  program  was 
approved  on  July  11,  1996  If.l  FR 
36501). 

The  172(d)  requirements  for  SIP 
revisions  pursuant  to  section  110(k)(5) 
have  been  met  and  are  discussed  below 
in  section  2.B3  and  further  in  sections 
V.3  and  4.  (VOC  and  NOx  R.ACT  rules). 


Finally,  for  purposes  of  redesignation, 
the  Monterey  Bay  Area  SIP  was 
reviewed  to  ensure  that  all  requirements 
of  section  110(a)(2),  containing  general 
SIP  elements  were  satisfied.  The 
MBUAPCD  SIP  approved  under  section 
110  of  the  Act  (40  CFR  52,220)  and  the 
revisions  to  the  SIP  approved  in  section 
V.  of  this  Federal  Register  document 
satisfy  all  applicable  Part  D.  Title  1 
requirements  for  moderate  area  ozone 
SIPs. 

B.2.  Subpart  1  of  Part  D— Section  176(cj 
Conformity  Plan  Provisions 

Section  176(c)  of  the  CAA  requires 
states  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that 
Federal  actions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  applicable  SIP.  The 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  of  the  Federal  Transit  Act 
("transportation  conformity").  Section 
176  further  provides  that  the  conformity 
revisions  to  be  submitted  by  the  States 
must  be  consistent  with  Federal 
conformity  regulations  that  the  CAA 
required  EPA  to  promulgate.  ^  These 
conformity  rules  require  that  States 
adopt  both  transportation  and  general 
conformity  provisions  in  the  SIP  for 
areas  designated  nonattainment  or 
subject  to  a  maintenance  plan  approved 
under  CAA  section  175 A.  EPA  believes 
it  is  reasonable  to  interpret  the 
conformity  requirements  as  not  being 
applicable  requirements  for  purposes  of 
evalu-ating  the  redesignation  request 
under  section  107(d).  The  rationale  for 
this  is  based  on  n  combination  of  two 


'Congress  provided  for  the  State  revisions  to  be 
submitted  one  year  after  the  date  for  promulgation 
of  final  EPA  conformity  regulations.  When  that  date 
passed  without  such  promulgation.  EP.^'s  General 
Preamble  for  the  Implementation  of  Title  1 
informed  States  that  the  conformitv  regulation 
would  establish  a  submittal  date  (see  57  FR  13498, 
13557  (April  16.  1992)).  hPA  promulgated  final 
transportation  fonformi'v  regulations  on  November 
24.  199J  (58  FRB2118).  and  general  conformity 
regulations  on  November  30.  1993  (58  FR  63214). 
Pursuant  to  40  CFR  51.851  of  the  general 
conformity  rule,  the  State  of  California  was  required 
to  submit  a  SIP  revisions  containing  transportation 
and  general  conformity  criteria  and  procedures 
consistent  with  those  established  in  the  Federal  rule 
by  November  25.  1994.  and  December  1.  1994. 
respectively.  The  conformitv  rules  for  California 
were  submitted  to  EP.'K.  Region  9  bv  some  of  the 
local  districts.  Because  EP.'K  and  Department  of 
Transponation  (DOT)  have  already  amended  the 
conformity  regulation  twice  and  have  proposed  a 
third  set  of  amendmenty;,  EPA  is  allowing  areas  to 
incorporate  all  revisions  to  their  conformitv  SIPs 
within  one  vear  of  the  publication  of  the  Federal 
Register  on  the  new  regulation  amendments  The 
anticipated  submittal  dale  of  the  new  conformitv 
SIP  revisions  in  respon.se  lo  this  amendment  to  the 
conformity  regulations  is  early  1998 
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factors.  First,  the  requirement  to  submit 
SIP  revisions  to  comply  with  the 
conformity  provisions  of  the  Act 
continues  to  apply  to  areas  after 
redesignation  to  attainment.  Therefore, 
the  State  remains  obligated  to  adopt  the 
transportation  and  general  conformity 
rules  even  after  redesignation  and 
would  risk  sanctions  for  failure  to  do  so. 
Second,  EPA's  Federal  conformity  rules 
require  the  performance  of  conformitv 
analyses  in  the  absence  of  state-adopted 
rules.  Therefore,  a  delay  in  adopting 
State  rules  does  not  relieve  an  area  from 
the  obligation  to  implement  conformitv 
requirements. 

Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attainment  and  must  implement 
conformity  under  Federal  rules  if  State 
rules  are  not  yet  adopted,  EPA  believes 
it  is  reasonable  to  view  these 
requirements  as  not  being  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request. 

B.3.  Subpart  2  of  Part  D— Section  1821a I 
and  1 82(b}  Requirements 

rKs  a  moderate  ozone  nonattainment 
area,  the  Monterey  Bay  .Area  must  meet 
the  requirements  for  marginal  areas 
under  Subpart  2  of  Part  D.  section  182(a) 
as  well  as  the  requirements  for  moderate 
areas  contained  in  section  182(b).  As 


discussed  in  Section  II.  of  this  Federal 
.Register  document,  EPA  has  determined 
that  the  RFP  requirement  for  a  moderate 
ozone  nonattainment  area  under 
Subpart  2  of  Part  D  is  not  applicable  to 
the  Monterey  Bay  Area  based  on  the 
area's  attainment  of  the  ozone  NA.AQS 

For  purposes  of  redesignation.  the 
Monterey  Bay  .Area  must  meet  oniv 
those  requirements  of  sections  182  (a) 
and  (b)  which  were  due  prior  to  or  at  the 
time  of  the  submittal  of  a  complete 
redesignation  request.  Monterey  must 
meet  the  section  182(a)(1)  requirement 
for  an  emission  inventorv,  the  section 
182(a)(2)(a)  requirement  for  Reasonablv 
.Available  Control  Technology  (R.ACT) 
rules  and  the  section  182(a)(.l)(b) 
requirement  for  a  rule  regarding 
emission  statements  for  stationarv 
sources.  In  sections  \'.l.,  2.,  3.  and  4.  of 
this  Federal  Register  document,  EPA  is 
approving  revisions  to  the  SIP  meeting 
the  requirements  mentioned  above.  EP.A 
approval  of  these  revisions  completes 
the  District's  requirements  to  meet  all 
applicable  requirements  of  section  110 
and  Part  D  of  the  Act. 

3.  Fully  Approved  SIP  I  'nder  Section 
IWiklofthe  Act 

In  order  for  EPA  to  take  final  action 
approving  the  redesignation  request,  the 
District  mu.st  have  a  fully  approved  SIP 
under  section  llO(k),  which  also  meets 

Table  i.A 


the  applicable  requirements  of  section 
110  and  Part  D.  As  discussed  in  Section 
2. A.  above.  EP.A  approved  numerous 
provisions  of  the  Monterev  Bav  Area  SIP 
under  the  pre-amended  Act  and  finds 
that  these  provisions  meet  the 
requirements  of  seclion  110(a)(2).  .Also, 
EPA  approval  ol  the  emissions 
inventory  and  emission  statement  rule 
(Regulation  III.  Rule  300.  parts  4.4- 
4,4.3)  and  the  District's  amended  \OC 
R.ACT  rule  419  and  the  NOx  RACT  rule 
431 .  as  revisions  to  the  SIP  as  required 
by  sections  182  (a)  and  (b),  fuinils  the 
requirement  that  the  District  have  a 
hillv  approved  SIP  under  section  llO(k). 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

I  'luier  the  pre-amended  Act,  EF.A 
approved  California's  SIP  control 
strategy  for  the  .Monterey  Bay  Area 
nonattainment  area,  which  satisfies  the 
requirement  that  the  rules  are 
permanent  and  enton.eabie.  The 
Monterey  Bay  Area  attained  the  ozone 
N.A.AQS  in  1^90,   herefore.  emission 
reductions  achie  ed  as  a  result  of  those 
rules  are  pernwanent.  Since  enactment  of 
the  1990  .Amendments,  the  State  has 
made  additional  submittals  as  identified 
in  the  discussion  of  the  .section  182(b) 
requirements  abo  e  and  in  Table  I.A 
below. 


Rule  numtjer,  title 


416-Organic  Solvents  

417-Storage  of  Organic  Liquids  

418-Transfer  of  Gasoline  into  Stationary  Storage  .. 

420-Effluent  Oil  Water  Separators  

425-Use  of  Cutback  Asphalt  

426-Archltectural  Coatings 

427-Steam  Drive  Crude  Oil  Production  Wells 

430-Leather  Processing  Operations   

433-Organic  Solvent  Cleaning   

434-Coating  of  Metal  Parts  &  Products  

1002-Transfer  of  Gasoline  into  Vehicle  Fuel  Tanks 


Adoption 

EPA  approval 

04/20,'94 

02'2,'96,  61  FB  5288 

08/25.'93 

02. 15 '95.  60  FB  8565 

I         08/25/93 

02.  .D,95.  50  FB  8565. 

08/25/93 

02 '09 '96.  61  FR  4890 

08/25/93 

02.'05'96.  61  FB  42-6 

08/25/93 

02'09/96.  6-1  FB  4890 

0&'25'93 

02  ^'96.  60  FR  8565 

05'25'94 

i0.o'95.  60  FR  54595 

06  1 5/95 

02  12'96,  6^  FR  5288 

05,^5/95 

02  12'96.  6^  PR  5288 

n/23/94 

02.'09'96.  6'  FR  4892 

In  addition,  EPA  finds  that  a 
comparison  of  the  Monterey  emission 
inventories  by  source  category  (see 


Pollutant 


Table  IB  below),  reasonably  attributes 
the  improvement  in  air  qualit\  to 
emission  reductions  from  controls 

Table  1  .B 


which  are  permanent,  and  are 
enforceable  as  thev  have  been  adopted 
into  the  SIP  and  approved  by  EP.A 


Source  category 


1979 


1987 


-4- 


1990 


ROG*(TPD) 


N0> 


Stationary 

Mobile  

Total  

Stationary 

Mobtle  

Total  


67 
41 

108 
82 
46 

128 


62 

44 

106 

34 

60 
94 


50 
46 
96 
32 

6' 
93 


*ROG  (Reactive  Organic  Gases)  mainly  differs  from  VOC  in  ttiat  rt  includes  ethane   Ethane  is  solely  a  product  of  combustion  VOC  accounts 
for  98.5  percent  of  combustion 
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The  actual  reduction  in  overall 
emissions  from  1979  to  1990  was  12 
tons  per  day  (TPD)  of  VOC  and  3.5  TPD 
of  NO\.  which  reflects  growth  in 
emissions  from  some  sources  and 
reductions  in  overall  emissions  due  to 
all  control  measures.  EPA  finds  that  the 
combination  of  existing  EPA-approved 
SIP  and  Federal  measures  contributes  to 
the  permanence  and  enforceability  of 
reductions  in  ambient  ozone  levels  that 
have  allowed  the  area  to  attain  the 
NAAQS. 

5  Fully  Approved  Maintenance  Plmn 

Under  Section  J  75.4 

EPA  is  approving  the  State's 
maintenance  plan  for  the  Monterey  Bay 
Area  because  EPA  finds  that  the 
District's  submittal  meets  the 
requirements  of  section  175A.  Section 
175A  of  the  .^ct  sets  forth  the  elements 
of  a  maintenance  plan  for  areas  seeking 
redesignation  from  nonattainment  to 
attainment.  The  plan  must  demonstrate 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 
.Administrator  approves  a  redesignation 
to  attainment.  Eight  years  after  the 
redesignation,  the  Slate  must  submit  a 
revised  maintenance  plan  which 
demonstrates  attainment  for  the  ten 
years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  N.\AQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation  adequate  to  assure 
prompt  correction  of  anv  air  quality 
problems.  Each  of  the  section  175A  plan 
requirements  is  distnissed  below. 


5.A.  Attainment  Emissions  Inventon' 

The  MBUAPCD  adopted 
comprehensive  inventories  of  VOC,  and 
NOx  emissions  from  area,  stationary, 
and  mobile  sources  using  1990  as  the 
base  year  for  calculations  to 
demonstrate  maintenance  of  the  ozone 
NAAQS.  EPA  has  determined  that  1990 
is  an  appropriate  year  on  which  to  base 
attainment  level  emissions  because  EP.-\ 
policy  allows  States  to  select  anv  one  of 
the  three  years  in  the  attainment  period 
as  the  attainment  year  inventory.'' 

The  latest  revised  annual  and  peak 
ozone  season  1990  comprehensive 
inventories  of  actual  emissions  were 
adopted  by  the  Monterey  Bay  Unified 
Air  Pollution  Control  District  (the 
District)  on  October  19.  1994  and 
submitted  by  CARB  to  EPA  on 
November  15,  1994  as  a  SIP  revision. 
CARB  provided  a  more  detailed 
clarification  of  the  inventories  on  March 
30.  1995,  EPA  notified  the  State  of  the 
completeness  of  the  emissions 
inventories  in  a  letter  dated  April  18, 
1995, 

The  State  submittal  contains  the 
detailed  inventory-  data  and  summaries 
by  county  and  source  category  The 
District  provided  the  stationary  source 
estimates,  and  area  source  emissions  for 
each  source  category  based  on  emission 
and  activity  factors  for  each  county  in 
the  nonattainment  area.  These  factors 
are  cited  or  their  sources  referenced  in 
Methods  for  Assessing  Area  Source 
Emissions  in  California.  California  Air 
Resources  Board,  September  1991. 
CARB  based  on-road  mobile  source 
emission  and  activity  estimates  on 


CARB's  EMFAC7F  and  BURDEN7C 
models,  respectively. 

The  comprehensive  base  year 
emissions  inventory  discussed  above 
has  been  entered  into  the  Aerometric 
Information  Retrieval  System  (AIRS). 
AIRS  is  EPA's  computerized  data 
storage  system  for  air  quality  and 
emission  source  data.  EPA,  under 
contract  with  Radian  Corporation,  has 
entered  the  base  year  emissions 
inventory  of  stationary  sources  into 
AIRS  and  has  also  prepared  computer 
software  to  convert  the  California 
Emission  Data  System  stationary  source 
data  to  AIRS/AFS  format  for  entry  into 
AIRS,  California  is  responsible  for 
entering  1990  area  and  mobile  source 
(AMS)  data  into  AIRS  according  to  a 
fiscal  year  1994  Clean  Air  Act  section 
105  air  program  grant  agreement. 

5.B  Demonstration  of  Maintenance 

The  MBU.'\PCD  developed  projected 
VOC  and  NOx  emissions  inventories 
based  on  the  1990  actual  inventory  for 
the  years  1995,  2000,  2005  and  2010  by 
applying  growth  factors  in  accordance 
with  EP.A  guidance.  The  projected 
inventories,  provided  in  Table  2. A.  and 
2,B.  below,  show  that  the  ozone 
standard  will  be  maintained  and  that 
emissions  are  not  expected  to  exceed 
the  level  of  the  1990  inventory  during 
the  maintenance  period. 

5.C.  Verification  of  Continued 
Attainment 

The  plan  demonstrates  attainment  of 
the  NAAQS  for  at  least  10  years  after  the 
area  is  redesignated.  The  tables  below 
show  the  forecasts  for  ozone  precursors 
VOC  (Table  2.A.)  and  NOx  (Table  2.B.). 


Table  2.A.- 

-VOC  Emissions  for  Average  Summer  Weekday* 

[Tons  Per  Day] 

- 

Source  categories 

1990 

1995 

2000 

2005       ; 

2010 

StatKDnary 

Fuel  Combustion  

00.86 
00.95 
21.45 
06,07 
00.49 
19,68 
00,24 

00.80 
01.02 
20.60 
01.72 
00.56 
19.48 
00.24 

00.86 
01,09 
22.29 
02.21 
00.58 

19.61  : 

00.24 

f 

00.87 

01.17 

24.13  j 

02.22 

00.63 

14.82 

00.24  i 

00.88 
01.23 
25.82 
02.22 
00.66 
15.05 
00.24 

Waste  Burning     

Solvent  Use 

Petroleum  Processes,  Storage  4  Transfer 

irxJustnal  Processes 

Miscellaneous  Processes  

Banked  Emissions  

Stationary  total  

49.74 

44.42 

46.88^ 

44,08  I 

46,10 

Mobile: 

On-Roa<J  

39,09 
06.88 

20.74 
06.31 

17,75 
05.71 

f — 

13.340  1 
05.86  j 

09,95 
05.90 

Non-Road  



Mobile  total  

45.97 

27.05 

23.46  - 

19.20  ! 

15.85 

Total 

95.71 

71.47 

70.34  1 

63.28  ' 

61.95 

'Anthropogenic  sources  of  ozone  Dfecursors, 

Procedures  for  Processing  Requests  to 
Ketiesignate  Areas  to  Atlainment. "  John  Calcagni. 


Director.  Air  Quality  Management  Division, 
September  4,  1992. 
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Table  2.B.— NOx  Emissions  for  Average  Summer  Weekday* 

[Tons  Per  Day] 


Source  categories 


1990 


•995 


2000 


2005 


Stationary: 

Fuel  Combustion  

Waste  Burning  

Petro.  Processes,  Storage  &  Transfer 

industrial  Processes  

MIsceitaneous  Processes  

Banked  Emissions  


Stationary  total 


Mobile: 

On-Road  . 
Non-Road 


Mobile  total 
Total 


29.79 
00.15 
00.02 
02.33 
00.01 
00.14 


32.44 


43.13 
17.34 


60.48 


92.92 


"Anthropogenic  sources  of  ozone  precursors. 


2640 
00  16 
00-02 
02.77 
00.01 
00.14 


29.50 


28  18 
00  ■ 
00.02 
02.98 
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The  projections  show  that  the  area 
will  continue  to  demonstrate  attainment 
of  the  ozone  NAAQS  with  current 
control  measures.  The  Monterey  Bay 
Area  is  not  subject  to  additional 
emission  reduction  requirements  for  the 
CAA  (since  the  area  can  demonstrate 
maintenance  of  the  NAAQS  for  the  10 
year  maintenance  period  without 
additional  controls).  In  addition,  the 
emission  inventory  projections 
contained  in  the  maintenance  plan 
show  a  decrease  in  VOC  emissions  and 
NO.x  emissions. 

Continued  attainment  of  the  ozone 
NAAQS  in  the  Monterey  Bay  Area 
depends,  in  part,  on  the  State's  efforts 
to  track  indicators  of  continued 
attainment  during  the  maintenance 
period.  MBUAPCD  will  analyze 
annually  the  three  most  recent 
consecutive  years  of  ambient  air  qualitv 
monitoring  data  to  verify  continued 
attainment  of  the  national  ozone 
standard,  in  accordance  with  40  CFR 


part  50,  appendix  H.  The  District  will 
submit  to  EP.^  an  annual  report  of  data 
collected  from  the  previous  calendar 
year  This  information,  in  conjunction 
with  the  reports  from  the  previous  two 
years,  will  provide  adequate 
information  for  determining  continued 
compliance  with  the  ozone  N.-\.^QS. 

5.D.  Contingency  Plan 

The  level  of  VOC  and  NOx  emissions 
in  the  Monterey  Bay  Area  will  largely 
determine  its  ability  to  stay  in 
compliance  with  the  ozone  N.\AQS  in 
the  future.  Despite  best  efforts  to 
demonstrate  continued  compliance  with 
the  NAAQS.  the  ambient  air  pollutant 
concentrations  may  exceed  or  violate 
the  NAAQS.  Therefore,  as  required 
pursuant  to  section  175A.  the  District 
has  developed  a  contingency  plan, 
including  specific  measures  with  a 
schedule  for  implementation  in  the 
event  of  a  future  ozone  air  quality 
problem.  The  District  has  chosen  three 


monitored  exceedances  of  the  NAAQS 
at  one  monitoring  site  within  a 
consecutive  three  year  period  as  the 
trigger  for  the  contingency  plan 

Ar  the  time  of  local  adoption  of  the 
redesignation  request  and  maintenance 
plan,  the  District  identified  several  \'tX: 
and  NO\  stationary  source  control 
measures  as  the  contingency  measures 
which  would  be  implemented  should 
ihe  triggering  e\  ent  occ:ur  at  a 
monitoring  site  during  the  maintenance 
period.  Tables  .3  .^  and  .T.B,.  below, 
summarize  the  cuntingeniA  control 
measures.  Rules  to  implement  these 
controls  are  scheduled  for  adoption 
through  1997,  However,  should  the 
triggering  threshold  described  abo\e 
occur  before  adoption,  adoption  would 
be  scheduled  within  six  months  of  the 
triggering  e\ent.  When  contingenc\ 
measures  are  triggered,  implementdtion 
of  the  measures  wi;   occur  within  b  to 
24  months  of  rule  adoption 


Table  3.A.V0C — Contingency  Measures 


Title 


Action 
needed 


VOC  reduc- 
tions (TPD) 


Adhesives  ,  Adopt 

Architectural  Coatings  (rule  426)  I  Revise 

Automobile  Refinishing  Adopt 

Cutback  Asphalt  Paving  (rule  425)  Revise 

Disposal  of  Organic  Wastes/Hazardous  Waste  Minimization  Adopt 

Fiberglass  Fabncation/Polyester  Resin  Use  Adopt 

Fixed  &  Floating  Roof  Petroleum  Storage  Tanks  (rule  417)  Revise 

Fugitive  Emissions  from  Petroleum  Production Adopt 

Furniture  Staining Adopt 

Graphic  Arts  Pnnting  &  Coating  Operations  Adopt 

Larxlfill  Gas  Collection  Systems  Adopt 

Manne  Coatings  Adopt 

Petroleum  Production  &  Separation  ,  Adopt 


Petroleum  Sumps,  Wastewater  Separators  &  Well  Cellars 

Plastic  Coatings  

Semiconductof  Manufactunrtg  Operations 


Adopt 
Adopt 
Adopt 


39-4 

35 
04-^  12 
15-2  39 
NA 

02 

23 

06 

04 

06 
52-1  63 

0- 
N  A 

08 
NA 
MA 


VOL 


2604            Federal  Register  /  Vol.  62.  No.   12   /  Friday,  January  17,  1997  / 

Rules 

and  Regulations 

Table  S.A.VOC— Contingency  Measures— Continued 

Title 

A 

MCiion 
needed 

VOC  reduc- 
,     tions  (TPD) 

Spray  Booths-Misc  Coating  &  Cleanup  Sotvents  (rule  429) 

V55-1.61 
.19 

Wood  Products  Coatings    

Adopt 

Table  3.b.— NOx  Contingency  Measures 

Title 

Action 
needed 

" 

NOx  reduc- 
tions (TPD) 

Sorters,  Steam  Generators 

4 

Adopt 
Adopt 
Adopt 

Kilns  

3.36-3.4 

3.2-3.32 

.97 

Stationary  Internal  Combustion  Engines  

5E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  Act,  the  District  has  agreed  to 
submit  a  revised  maintenance  SIP  eight 
years  after  the  area  is  redesignated  to 
attainment.  Such  revised  SIP  will 


provide  for  maintenance  for  an 
additional  ten  year  period. 

V.  Revisions  to  the  SIP 

J.  1990  Base  Year  Inventory 

CARB  submitted  a  revised  1990  base 
year  emissions  inventory  to  EPA  on 

1990  Base  Year  Inventory  Summary* 

'  [Tons  Per  Day] 


March  ,30,  1995  as  required  under 
section  182(a)(1).  Table  4  below 
summarizes  the  1990  peak  ozone  season 
weekday  inventories  submitted  on 
March  30.  1995. 


1990  peak  ozone  season  (tpd) 

VOC  

NOx  

CO  


Stationary 
point  source 


4.06 
25.38 
34.62 


Stationary    :  Onroad  nxv  \  Offroad  mo-       Anthropo- 
area  source      bile  source    ,    bile  source    '    genic  total 


51.23 

6.93 

22.62 


37.08 

41.21 
309.81 


6.41 
17.53 
68.97 


98.80 

91.06 
436.01 


Biogenic 
source 


171.00 


Section  182(a)(T)  of  the  CAA  requires 
States  with  ozone  nonattainment  areas 
classified  marginal  and  above  to  submit 
base  year  (1990)  emission  inventories  by 
November  15.  1992.  as  a  revision  to  the 
SIP.  The  inventories  are  to  be 
comprehensive,  accurate,  and  current 
inventories  of  actual  emissions  from  all 
sources,  in  accordan(.e  with  the 
guidance  provided  bv  the  EPA 
.administrator. 

The  State  submitted  base  vear  annual 
and  peak  season  inventories  for  each  of 
the  ozone  precursors  on  November  17. 
1992  and  subsequentlv  revised  those 
inventories.  The  latest  submittal  of 
revised  annual  average  and  peak  ozone 
.season  average  weekdav  1990 
inventories  for  VOC.  NOx,  and  carbon 
monoxide  (CO)  were  submitted  on 
.March  30,  1995  as  clarification  of  the 
inventories  adopted  b>  the  .MBf.APCD 
Board  on  October  19.  1994  and 
submitted  by  the  State  to  EPA  on 
November  15.  1994 

2.  Emission  Statement  Rule 

The  EPA  is  approving  Regulation  III. 
Rule  300,  parts  4.4-4.4.3.  the  Emission 
Statement  (ES)  Rule  for  the  Monterey 
Bay  ozone  nonattainment  area  as  a 
revision  to  the  California  SIP,  in  accord 


with  CAA  section  182(a)(3)(B)(i)  for  all 
ozone  nonattainment  areas  classified 
marginal  and  above.  The  CAA  mandates 
the  adoption  of  a  rule  which  requires 
owners  or  operators  of  each  stationarv 
source  of  VOC  or  NOx  to  provide  the 
State  with  a  statement  showing  actual 
emissions  of  those  pollutants.  The  ES 
must  be  in  a  form  prescribed  bv  the  EPA 
Administrator,  unless  the  Administrator 
accepts  an  equivalent  alternative 
developed  by  the  State.  Section 
182(a)(3)(B)(ii)  allows  States  to  waive 
the  application  of  the  ES  rule  for  any 
class  or  category  of  stationary  sources 
which  emit  less  than  25  tons  per  vear  of 
VOC  or  NOx  if  the  State,  in  Its 
submissions  of  ba.se  year  or  periodic 
inventories,  provides  an  inventory  of 
emissions  from  such  class  or  categon,-  of 
sources  based  on  the  use  of  emission 
factors  established  by  the  Administrator 
or  other  methods  acceptable  to  the 
Administrator. 

On  January  7.  1992,  EPA  approved  an 
equivalent  alternate  form  of  ES 
developed  by  the  State.  However,  the 
State  failed  to  submit  ES  rules  for  parts 
of  seven  ozone  nonattainment  areas, 
including  the  Monterey  Bay  Area,  by  the 
November  15,  1992  CAA  deadline.  On 
January  15,  1993,  EPA  issued  a  letter  to 


the  State  finding  that  the  State  had 
failed  to  meet  the  CAA  deadline  for 
submittal  of  the  ES  rule.  This  action 
triggered  the  start  of  sanctions  and 
Federal  Implementation  Plan  (FIP) 
clocks.  On  lune  9.  1993.  the  District 
adopted  the  above-referenced  rule.  The 
State  subsequently  submitted  the  ES 
rule  for  the  Monterey  Bay  Area  on 
November  18.  1993.  On  June  22.  1994. 
by  letter.  EPA  notified  the  State  of  the 
completeness  of  the  ES  rule,  thus 
stopping  the  sanction  clocks.  With 
today's  approval  of  the  ES  rule,  the  FIP 
clock  is  also  halted  for  the  Monterey 
Bay  Area. 

the  ES  rule  requires;  (1)  Emission 
data  from  stationary  sources  of  VOC  and 
NOx,  (2)  the  source  owner  or  operator's 
certification  that  the  emission  data/ 
information  is  accurate  to  the  best  of 
his/her  knowledge,  and  (3)  the  data  to 
be  reported  on  a  specific  form  or  in  a 
specific  format.  The  rule  also  waives 
reporting  requirements  for  facilities 
with  the  potential  to  emit  less  that  25 
tons  per  year  of  VOC  or  NOx. 

3.  VOC  RACT  Rule  Correction 

Section  182(a)(2)  requires  ozone 
nonattainment  areas  to  adopt  and 
correct  RACT  rules  pursuant  to  pre- 
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amended  Act  section  172(b)  as 
interpreted  in  pre-amended  Act 
guidance.  ^  EPA  developed  a  series  of 
Control  Technology  Guideline  (CTG) 
documents  based  on  the  underlying 
requirements  of  the  Act  and  which 
specify  the  presumptive  norms  for  what 
is  RACT  for  specific  source  categories. 
The  CTGs  applicable  to  this  rule  are 
entitled  "Control  of  Hydrocarbons  from 
Tank  Truck  Gasoline  Loading 
Terminals"  {EPA-450/2-77-026)  and 
"Control  of  Volatile  Organic  Emissions 
from  Bulk  Gasoline  Plants"  (EPA-450/ 
2-77-035).  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

MBUAPCD's  revised  Rule  419.  Bulk 
Gasoline  Plants  and  Terminals,  was 
adopted  on  November  23,  1994  and 
submitted  to  EPA  by  CARB  on 
November  30,  1994'  EPA  found  this  rule 
complete  on  December  7,  1994.  The  rule 
includes  the  following  significant 
changes  from  the  current  SIP  version: 

■  Added  definitions  section 

■  Strengthened  provisions  for  bulk 
terminals 

■  Added  provisions  for  bulk  plants 

■  Added  recordkeeping  requirements 

■  Added  test  methods 

EPA  has  reviewed  this  rule  and  has 
determined  the  rule  to  be  consistent 
with  the  CAA  requirements,  and  EPA 
regulations  as  found  in  section  110  and 
Part  D  of  the  CAA  and  40  CFR  part  51, 
and  EPA  policy.  Thus,  EPA  is 
approving,  as  part  of  this  direct  final 
action,  the  MBUAPCD  VOC  RACT  Rule 
419 — Bulk  Gasoline  Plants  and 
Terminals. 

4.  NOx  RACT  Rule  431 

The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  RACT  are  set  out  in  section 
182(f)  of  the  CAA.'*  Section  182(f)  of  the 
Clean  Air  Act  requires  States  to  apply 
the  same  requirements  to  major 


'  .^mong  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Posl-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24.  i987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints 
Deficiencies,  and  Deviations.  Clarification  to 
.Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25,  1988): 
and  the  existing  control  technique  guidelines 
iCTGs). 

"On  November  25,  1992,  EP,\  published  a  NPRM 
entitled  "State  Implementation  Plans;  Nitrogen 
Oxides  Supplement  to  the  General  Preamble;  Clean 
Air  .\ct  .Amendments  of  1990  Implementation  of 
Title  I:  Proposed  Rule,"  (the  NOx  Supplement] 
which  describes  the  requirements  of  section  182(f!. 
The  November  25.  1992,  notice  should  be  referred 
to  for  further  information  on  the  NOx  requirements 
and  is  incorporated  into  this  document  by 
reference. 


stationary  sources  of  NOx  ("major"  as 
defined  in  section  302  and  section  182 
(c),  (d),  and  (e))  as  are  applied  to  major 
stationary  sources  of  VOCs.  in  moderate 
or  above  ozone  nonattainment  areas. 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  MBUAPCD  rule  431  controls 
emissions  from  utility  power  boilers. 
The  rule  was  adopted  as  pan  of  the 
District's  efforts  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone,  as  well  as  to  satisfy  the 
mandates  of  the  California  State  Clean 
Air  Act  requirements.  The  rule  was 
submitted  in  response  to  the  CAA 
requirements  cited  above. 

However,  subsequent  to  the  complete 
submittal  of  the  N0\  rule  pursuant  to 
the  CAA,  the  District  applied  for  an 
exemption  from  the  NOx  RACT 
requirements  pursuant  to  Section  182(f) 
of  the  CAA.'^  The  basis  for  the  Monterey 
Bay  Area's  exemption  was  that  the  area 
had  achieved  the  ozone  standard,  as 
demonstrated  by  three  years  of 
monitoring  data,  without  having 
implemented  the  NOx  measures.  While 
the  District  had  adopted  and  submitted 
the  measure  in  response  to  both  the 
state  and  federal  requirements,  the 
emission  reductions  obtained  by  the 
rules  would  not  occur  until  full 
implementation  in  the  future. 
Subsequently,  EPA  evaluated  the 
exemption  request  and  published 
approval  for  the  Monterey  Bay  Area's 
petition  for  a  NOx  RACT  exemption  on 
April  25,  1995  (60  FR  20233). 

The  MBUAPCD  has  identified  the 
reductions  obtained  from  Rule  431  as 
contributing  to  future  maintenance  of 
the  ozone  standard. 

EPA  has  evaluated  Monterey's  rule 
431  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations,  as  found  in  section  110,  and 
part  D  of  the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption  and  Submittal  of 
Implementation  Plans),  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  the  NOx  Supplement  and 
various  EPA  policy  guidance 
documents.'"  Among  these  provisions  is 


"  See  "Guidance  for  Determining  the 
.Applicability  of  Nitrogen  Oxides  Requirements 
L'nder  .Section  18210",  issued  bv  EP,A  s  Office  of  Air 
Qualitv  Planning  and  Standards,  December  1993 
and  EP.A's  NO\  Supplement  to  the  (mineral 
Preamble.  57  FR  55628.  November  25    1992. 

'".Among  other  things,  the  pre-dmendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24,  1987); 
"Issues  Relating  to  \XK.  Regulation  Cutpoints. 
Deficiencies,  and  Deviations,  Clarification  to 
appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  avaiiabililv  was 
published  in  the  Federal  Register  on  May  25.  1968). 


the  requirement  that  a  NOx  rule  must, 
at  a  minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  NOx  emissions.  However, 
because  the  measure  is  being 
incorporated  into  the  SIP  as  a 
maintenance  measure  for  the  area's 
redesignation  plan,  and  since  the 
District  applied  for  and  received  a  NOx 
RACT  exemption,  the  rule  is  not  being 
evaluated  for  meeting  the  RACT 
emission  limits  pursuant  to  section 
182(f)  of  the  CAA.  Rather,  the  rule  is 
being  incorporated  into  the  SIP  as  an 
attainment  maintenance  measure  for 
ozone,  and  is  being  evaluated  for  SIP 
enforceability  purposes. 

EPA  has  evalu-  ed  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations  and  EPA 
policy.  Therefore,  the  rule  is  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a)  and  Part  D. 

VI.  Conclusion 

In  today's  final  action.  EPA  is 
determining  that  as  a  consequence  of 
EPA's  determination  that  the  Monterev 
Bay  Area  ozone  nonattainment  area  has 
attained  the  ozone  standard  and 
continues  to  attain  the  standard  at  this 
time,  the  requirements  of  section 
182(b)(1)  concerning  the  submission  of 
the  15  percent  plan  and  ozone 
attainment  demonstration  and  the 
requirements  of  section  172(r)(9) 
concerning  contingency  measures  are 
not  applicable  to  the  area  so  long  as  the 
area  does  not  violate  the  ozone  standard 
prior  to  the  effective  date  of  this 
redesignation. 

Finally,  EPA  is  approving  the 
Monterey  Bay  Area  ozone  maintenance 
plan  as  it  meets  the  requirements  of 
section  175A.  and  the  Agency  is 
redesignating  the  Monterey  Bay  .\rea  to 
attainment  for  ozone  because  the  State 
of  California  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(E)  for  redesignation. 
Additionally.  EPA  is  approving  the  1990 
emissions  inventor\',  VOC  RACT  Rule 
419  and  NOx  RACT  Rule  431 
corrections,  and  the  Emissions 
Statement  Rule  as  revisions  to  the 
California  SIP  for  the  Monterey  Bay 
.•\rea  as  thev  meet  the  requirements  of 
sections  182(a)  and  (b)  of  the  Act. 

Nothing  in  this  action  should  be 
construed  as  perr  itting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP  Each 
request  for  revision  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements.  The  ozone  SIP 
is  designed  to  satisfy  the  requirements 
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of  Part  D  of  the  CAA  and  to  provide  for 
attainment  and  maintenance  of  the 
ozone  NAAQS.  This  final  redesignation 
should  not  be  interpreted  as  authorizing 
the  State  of  California  to  delete,  alter,  or 
rescind  any  of  the  VOC  or  NOx  emission 
limitations  and  restrictions  contained  in 
the  approved  ozone  SIP.  Changes  to  the 
ozone  SIP  VOC  RACT  regulations 
rendering  them  less  stringent  than  those 
contained  in  the  EPA  approved  plan 
cannot  be  made  unless  a  revised  plan 
for  attainment  and  maintenance  is 
submitted  and  approved  bv  h'PA. 
Unauthorized  relaxations,  deletions, 
and' or  changes  could  result  in  both  a 
finding  of  noniinpiementation  (section 
173(b)  ofthe  CAA)  and  in  a  SIP 
deficiency  call  made  pursuant  to  section 
110(a)(2)(H)  ofthe  CAA. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq  .  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively.  EP.A  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA. 
and  approval  of  an  emissions  inventory 
do  not  impose  any  new  requirements  on 
small  entities,  .^dditionallv.  the 
approval  of  the  emission  statement  rule. 
which  waives  reporting  requirements 
for  facilities  with  the  potential  to  emit 
less  than  25  tons  per  vear  of  VOC  or 
NOx.  does  not  impose  anv  new 
requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  anv  regulatory 
requirements  on  sourt.es,  SIP  approvals 
under  sections  110  and  301(a)  and 
subchapter  I.  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  the  requirements  that 
the  State  is  already  imposing.  Therefore, 
the  Administrator  certifies  that  the 
approval  ofthe  SIP  revisions  and 
redesignation  will  not  affec  t  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  ofthe 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  anion  The  CAA 
forbids  EPA  to  base  Agency  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  US.  EPA.  427  U.S. 


246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  Sections  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995.  EP.A 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State. 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  ofthe  state 
implementation  plan  or  plan  revisions 
approved  in  this  action,  the  State  and 
any  affected  local  or  tribal  governments 
have  elected  to  adopt  the  program 
provided  for  under  section  175A  and 
182(a)(1)  of  the  Clean  Air  Act.  Also. 
EPA's  final  action  approving  the 
emission  inventory  does  not  impose  any 
federal  intergovernmental  mandate,  as 
defined  in  section  101  ofthe  Unfunded 
Mandates  Act.  The  rules  and 
commitments  approved  in  this  action 
may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  may  ultimately  lead  to  the 
private  sector  being  required  to  perform 
certain  duties.  To  the  extent  that  the 
rules  and  commitments  being  approved 
by  this  action  will  impose  or  lead  to  the 
imposition  of  any  mandate  upon  the 
State,  local  or  tribal  governments  either 
as  the  owner  or  operator  of  a  source  or 
as  a  regulator,  or  would  impose  or  lead 
to  the  imposition  of  any  mandate  upon 
the  private  sector,  EPA's  action  will 
impose  no  new  requirements;  such 
sources  are  already  subject  to  these 
requirements  under  State  law 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  Therefore.  EPA  has  determined 
that  this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

Under  section  307(b)(1)  ofthe  Act,  42 
U.S.C.  7607(b)(1).  petitions  for  judicial* 
review  of  this  action  must  be  filed  in  the 
United  States  Courts  of  Appeals  for  the 
appropriate  circuit  by  March  18,  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 


307(b)(2)  of  the  Act.  42  U.S.C. 
7607(b)(2). 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  'his  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  ofthe  C^neral  Accounting 
Office  prior  to  publication  ofthe  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  bv  5 
U.S.C.  804(2). 

These  actions  have  been  classified  as 
Table  2  and  Table  3  actions  for  signature 
by  the  Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  an  October 
14,1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation  and  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  the  requirements 
of  section  6  of  Executive  Order  12866. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

40  CFR  Parts: 

Environmental  Protection  Air 
pollution  control.  National  Parks, 
Wilderness  Areas. 

Note:  Incorporation  by  reference  ofthe 
State  Implementation  Plan  for  the  .State  of 
r^jlifornia  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1.  1982. 

Dated.  November  15. 1996. 
Felicia  Marcus. 
Regional  Administrator. 

Subpart  F  of  part  52.  chapter  I.  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  WS.C.  74m-7671q. 

Subpart  F— California 

2.  .Section  52.220  is  amended  by 
adding  paragraphs  (c)(194)(i)(F)(5), 
(c)(207)(i)(E)(J).  (c)(209),  (c)(213).  and 
(c)(225)(i){E)(])  to  read  as  follows: 
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§  52.220    IdenUrication  of  plan. 

***** 

(0*   *   * 

(194)  *    *    • 

(i)  *    *   * 

(F)  *   *   * 

(5)  Rule  300— Regulation  3,  Part  4, 
Paragraph  4.4  adopted  on  fune  9,  1993. 
***** 

(207)  *    *    * 

(D*   '  * 
(E)*    *    * 

(J)  Rule  419,  adopted  on  November 
23. 1994. 

***** 

(209)  Redesignation  Request  and 
Ozone  Maintenance  Plan  for  the 
redesignation  of  the  Monterey  Bay 
Unified  Air  Pollution  Control  District 
submitted  on  July  14,  1994  and 
November  14,  1994.  respectively,  bv  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 


(A)  Maintenance  Plan  for  the 
redesignation  of  the  Monterey  Bav  Area 
adopted  on  October  19.  1994  by  the 
Monterey  Bay  Unified  Air  Pollution 
Control  District.  October  12.  1994  by  the 
Association  of  Monterey  Bav  Area 
Governments,  and  October  6,  1994  bv 
the  Council  of  San  Benito  County 
Governments. 
***** 

(213)  Statewide  1990  Base-vear  Ozone 
Precursor  Emission  Inventory  for  Ozone 
Nonattainment  Areas  submitted  on 
March  30,  1995,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference 

(A)  Monterey  Bay  Area  Unified  An 
Pollution  Control  District. 

[1]  1990  Ba.se-year  ozone  emissions 
inventory,  adopted  on  October  19.  1994, 


(225) 


(E)  •    •    * 

il)  Rule  431.  adopted  on  August  16, 
1995 


PART  81— [AMENDED] 

1   The  authority  citation  for  part  81 
continues  to  read  as  follows: 


Authorit>:  42  I'SC 

7601 


'407   "501    7515, 


Subpart  B — Designation  of  Air  Quality 
Control  Regions 

2.  In  ^81,305.  the  table  for 
"California — Ozone  "  is  amended  by 
revising  the  entry-  "Monterey  Ba\  Area" 
to  read  as  follows: 

§81.305    California.        "^ 


California— Ozone 


Designated  area 


Designation 


Date' 


Type 


Classification 


Date' 


Type 


Monterey  Bay  Area  ... 
Monterey  County 
San  Benito  County 
Santa  Cruz  County 


February  18,  1997  Attainment. 


This  date  is  November  15.  i990.  unless  otherwise  rxsted. 


IFR  Doc.  97-876  Filed  1-16-97;  8:45  am] 

BILUNG  CODE  6560-60-W 


40  CFR  Part  799 

[OPPTS-^2150B;  FRL-^70-2] 
RIN  2070-AB94 

Testing  Consent  Order  For  Phenol 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  consent  agreement  and 
order;  direct  final  rule. 

SUMMARY:  Pursuant  to  section  4  of  the 
Toxic  Substances  Control  Act  (TSCA), 
EPA  has  issued  a  testing  consent  order 
(Order)  that  incorporates  an  enforceable 
consent  agreement  (EGA)  with 
AlliedSignal  Inc,  Aristech  Chemical 
Corporation,  The  Dow  Chemical 
Company.  Dakota  Gasification 
Company,  Georgia  Gulf  Corporation, 
General  Electric  Company,  GIRSA,  Inc., 
JLM  Chemicals,  Inc.,  Kalama  Chemical, 
Inc..  Merichem  Company.  Mitsubishi 
International  Corporation,  Mitsui  Co. 


(U.S.A.),  Inc.,  Shell  Chemical  Company, 
and  Texaco  Refining  Marketing  Inc. 
(collectively  the  Companies).  The 
Companies  have  agreed  to  perform 
certain  health  effects  tests  on  phenol 
(CAS  No.  108-95-2).  This  notice 
summarizes  the  EGA  and  adds  phenol  to 
the  list  of  chemicals  subject  to  testing 
consent  orders  and  hence  subject  to 
export  notification  requirements. 
EFFECTIVE  DATE:  The  effective  date  of  the 
EGA  and  Order  (including  the  export 
notification  requirements)  is  January  17. 
1997.  The  effective  date  for  the  addition 
of  phenol  to  the  list  of  chemicals  in  40 
CFR  799.5000  subject  to  testing  consent 
orders,  and  thus,  the  effective  date  of 
the  export  notification  requirements 
contained  in  this  notice  for  those 
entities  not  party  to  the  EGA  is  March 
18,  1997. 

If  EPA  receives  any  adverse  comments 
on  the  addition  of  phenol  to  the  list  of 
chemicals  contained  in  40  CFR 
799.5000,  which  makes  the  export 
notification  requirements  in  this  notice 
applicable  to  all  exporters  of  phenol, 
EPA  will  withdraw  this  rule.  Instead, 
EPA  will  issue  a  proposed  rule 


addressing  this  issue  and  will  provide  a 
30-day  period  for  public  comment.  If  no 
adverse  comments  are  received,  the  rule 
will  become  effective  as  a  final  rule  on 
the  date  specified 

ADDRESSES:  Each  comment  must  bear 
the  docket  control  number  OPPTS- 
42150B  All  comments  should  be  sent  in 
triplicate  to:  OPPT  Document  Control 
Officer  (7407).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  401  M  Street,  SW  . 
Room  G— 099.  East  Tower.  Washington. 
DC  20460. 

Persons  submitting  information  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  confidential  business 
information  (CBI)  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  treat  the 
information  as  non-confidential  and 
may  make  it  available  to  the  public 
without  further  notice  to  the  submitter. 
Three  sanitized  copies  of  any  comments 
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containing  information  claimed  as  CBI 
must  also  be  submitted  and  will  be 
placed  in  the  public  record  for  this 
action. 

Comments  and  data  may  also  be 
submitted  elet:tronicallv  by  sending 
ele(.troni(  mail  (e-mail)  to:  oppt- 
n(;i(@epaniail. epa.gov.  Electronic 
conunents  must  be  submitted  as  an 
.-\SC1I  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
at:cepted  on  disks  in  WordPerfect  5.1 
file  format  or  .\SCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  bv  the  docket  number 
OPPTS-421f)0B.  NoCBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  direct  final  rule  may 
be  filed  online  at  manv  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  I 'nit  VII  of  this 
document 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director. 
Environmental  Assistan(  e  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Rm.  ET-543B.  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460: 
telephone:  (202)  554-1404.  TDD:  (202) 
554-0551:  e-mail:  TSCA- 
Hotline@epamail.epa.gov.  For  specific 
information  regarding  this  direct  final 
rule  or  the  ECA  and  Order,  contact 
Keith  J.  Cronin.  Project  Manager. 
Chemical  Control  Division  (7405). 
Office  of  Pollution  Prevention  and 
To.xics.  U.S.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington, 
DC:  20460;  telephone:  (202)  260-8157; 
fax:  (202)  260-1096:  e-mail: 
cronin.keith@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  the  ECA  and  Order  for 
phenol  and  amends  40  CFR  799.5000  by 
adding  phenol  to  the  list  of  chemical 
substances  and  mixtures  subject  to 
testing  consent  orders  and  export 
notification  requirements. 

I.  Introduction 

TSCA  section  12(b)(1)  requires 
persons  who  export  or  intend  to  export 
a  chemical  substance  for  which  the 
submis.sion  of  data  is  required  under 
se(  tion  4  of  TSCA  to  notify  EPA  of  such 
export  or  intent  to  export.  Section 
799.5000  of  title  40  of  the  Code  of 
Federal  Regulations  contains  a  list  of 
(.hemical  substances  and  mixtures  that 
are  subject  to  testing  con.sent  orders  and 
for  which  export  notification  is  required 
under  40  CFR  799.19.  This  notice  adds 
phenol  to  the  list  contained  in  40  CFR 
799  5000.  thus  making  all  persons  who 
export  or  intend  to  export  phenol 


subject  to  the  export  notification 
requirements  contained  in  40  CFR  part 
707  (see  Unit  VI  of  this  document).  EPA 
is  amending  40  CFR  799.5000  by  direct 
final  rulemaking.  However,  EPA  does 
not  expect  adverse  comments  on  this 
rule  because  the  burden  of  compliance 
with  the  export  notification 
requirements  (set  forth  at  Unit  VIII.  A. 
of  this  notice)  is  minimal. 

II.  Chemical-Specific  Background 

At  the  request  ot  EPA.  the  Interagency 
Testing  Committee  (ITC)  received  a 
subset  of  chemicals  included  on  EPA's 
Integrated  Risk  Information  System 
(IRIS)  data  base  for  which  the  Agency 
believed  there  is  inadequate  data.  The 
ITC  designated  six  chemicals  included 
in  IRIS  (acrylic  acid  addressed  in  a 
separate  rulemaking  at  57  FR  7656, 
March  4,  1992),  acetophenone,  phenol. 
N.N-dimethylaniline,  ethyl  acetate,  and 
2,6-dimethylphenol  for  priority 
consideration  as  candidates  for 
chemical  fate,  health  effects,  and 
environmental  effects  testing.  The 
reasons  for  these  recommendations  by 
the  ITC  are  further  discussed  in  the 
Federal  Register  of  March  6,  1991  (56 
FR  9534),  and  in  the  chemical  specific 
sections  of  the  November  22,  1993  (58 
FR  61654)  Federal  Register  notice. 

On  July  17.  1992.  EPA  published  a 
Federal  Register  notice  (57  FR  31714) 
announcing  an  "open  season".  The 
open  season  was  a  time  during  which 
industry  and  other  interested  parties 
could  submit  to  EPA  proposals  for 
enforceable  consent  agreements  (ECAs) 
to  test  substances  for  which  the  .Agency 
had  not  issued  final  test  rules.  In  that 
notice,  EPA  indicated  that  it  would 
review  the  submissions  and  select 
candidates  for  negotiation  of  ECAs 
pursuant  to  40  CFR  790.22.  EPA  also 
indicated  that  it  would,  at  a  future  date. 
publish  a  Federal  Register  notice 
soliciting  persons  interested  in 
participating  in  or  monitoring 
negotiations  for  the  development  of 
ECAs  on  the  chemical  substances 
selected. 

After  evaluating  the  testing  proposals 
submitted  during  the  open  season  (57 
FR  31714).  EPA  issued  a  Federal 
Register  notice  on  March  30,  1993  (58 
FR  16669),  which  identified  a  three  tier 
priority  ranking  of  the  testing  proposals 
received  from  manufacturers,  solicited 
parties  interested  in  monitoring  or 
participating  in  ECA  negotiations  of  tier 
I  chemicals  to  identify  themselves  to 
EPA,  and  extended  the  opportunity  for 
manufacturers  to  supplement  their  test 
proposals  for  tier  I,  tier  II,  tier  III  and 
unranked  chemicals. 

In  response  to  the  Mar(,h  30,  1993, 
notice  EPA  received,  among  other  items. 


a  request  for  removing  carbon  disulfide 
from  the  open  season  program,  a  testing 
proposal  for  brominated  flame 
retardants,  and  a  request  for  adding 
phenol  to  tier  I. 

On  .November  22.  1993  (58  FR  61654), 
EP.-\  proposed  a  test  rule  under  section 
4(a)  of  TSCA  that  would  require 
manufacturers  and  processors  of  five 
chemicals  (phenol,  acetophenone,  N,N- 
dimethylaniline,  ethyl  acetate,  and  2.6- 
dimethylphenol)  to  conduct  testing  for 
certain  chemical  fate,  health  and 
environmental  effects.  In  addition,  in 
this  proposed  rulemaking,  EP.'\  also 
invited  manufacturers  and/or  processors 
of  these  chemical  substances  to 
participate  in  consent  agreement 
negotiations  for  the  chemicals  proposed 
for  testing  to  develop  and  submit 
consent  agreement  proposa's  to  EP.A. 

In  evaluating  the  ITC's  tej;ting 
recommendations  for  phenol  in  the 
proposed  test  rule.  EPA  considered  the 
information  provided  by  the  ITC.  the 
on-line  IRIS  data  base,  and 
supplemental  information  developed  by 
EPA.  In  developing  the  testing 
requirements,  EPA  has  also  considered 
the  status  of  phenol  under  the  Clean  Air 
Act  amendments  of  1990.  These 
considerations  have  influenced  the 
testing  routes  of  administration  selected. 

EPA  believes  that  phenol  is  used  in  a 
wide  variety  of  industrial  and  consumer 
activities.  The  annual  production 
volume  is  estimated  to  exceed  3.5 
billion  pounds.  Approximately  320,000 
workers  may  be  exposed  to  phenol.  In 
addition,  phenol  is  used  in  numerous 
consumer  (iroducts  indicating  a 
potential  for  exposure  to  consumers. 

In  the  November  22,  1993  proposal, 
EPA  proposed  that  phenol  be  tested,  bv 
the  inhalation  route  of  administration, 
for  subc:hronic  toxicity,  toxicokinetics, 
neurotoxicity  (acute  and  subchronic), 
and  reproductive  toxicity.  In  addition. 
EP,'\  proposed  that  toxicokinetics  testing 
by  the  oral  route  of  administration  and 
both  reproductive  and  developmental 
toxicity  testing  be  conducted  bv  gavage. 
^EPA  also  proposed,  in  the  Hazardous 
Air  Pollutants  (HAPS)  test  rule  (61  FR 
33178,  June  26,  1996)  (FRL-4869-1)  that 
phenol  be  tested  for  acute  toxicity  and 
immunotoxicity  in  addition  to  the 
testing  proposed  earlier  (58  FR  61654). 
On  the  basis  of  information  provided  by 
the  Phenol  Panel.  EPA  requested  that 
manufacturers  conduct  a  14-day 
inhalation  study  so  that  inhalation  risks 
ol  phenol  exposure  could  be 
extrapolated  from  the  oral  test  data  and 
pharmacokinetics  data  that  the  Panel 
members  had  agreed  to  conduct,  rather 
than  the  acute  study.  The  inhalation 
study  is  necessary  to  determine  portal- 
of-entry  effects  from  inhalation 
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exposure  which  can  only  be  obtained 
from  a  well  conducted  inhalation  study. 
The  pharmacokinetics  data  can  be  used 
to  calculate  the  inhalation  exposures 
that  correspond  to  the  doses  used  in  the 
oral  studies  for  the  systemic  effects,  thus 
permitting  an  estimation  of  the 
inhalation  doses  that  would  be  required 
to  produce  the  responses  observed  in 
the  oral  studies.  The  Panel  provided 
EPA  with  test  data  which  are  sufficient 
to  characterize  the  immunotoxicity  of 
phenol. 

III.  Enforceable  Consent  Agreement 
Negotiations 

In  response  to  EPA's  proposed  rule 
and  offer  to  negotiate  an  EGA.  The 
Chemical  Manufacturer's  Association 


(CMA)  Phenol  Panel  submitted  a 
proposal  for  a  testing  program  (Ref.  1). 

EPA  held  a  public  meeting  to 
negotiate  an  ECA  for  phenol  on  October 
26,  199,T.  This  meeting  was  attended  bv 
representatives  of  the  Companies  and 
other  interested  parties.  During  the 
public  meeting,  consensus  was  reached 
on  the  ECA.  and  on  the  tests  to  be 
included  in  the  ECA.  On  September  6. 
1996.  EPA  received  the  ECA  signed  by 
the  Companies.  On  January  9,  1997, 
EPA  signed  the  ECA  and  accompanying 
Order. 

IV.  Proposed  Test  Rule 

EPA  has  decided  not  to  finalize  the 
proposed  test  rules  for  phenol  (58  FR 
61654,  November  22.  1993;  61  FR 
33178,  June  26.  1996).  EPA  has  mstead 


reached  agreement  with  the  Companies 

that  the  testing  requirements  for  phenol 
in  both  proposed  rules,  will  be  met  bv 
implementing  the  ECA  and  Order,  and 
that  the  issuance  of  the  ECA  and  Order 
constitutes  final  EP.A  action  for 
purposes  of  5  U.S.C.  704.  Should  EPA 
decide  in  the  future  that  it  requires 
additional  data  on  phenol,  the  EPA  will 
initiate  a  separate  action. 

V.  Testing  Program 

Table  1  describes  the  required  testing. 
test  standards,  and  reporting 
requirements  under  the  ECA  for  phenol. 
This  testing  program  will  allow  EPA  to 
characterize  further  the  potential  health 
hazards  resulting  from  exposure  to 
phenol. 


Table  1. — Required  Testing,  Test  Standards  and  Reporting  Requirements  for  Phenol 


Description  of  test 

Test  standard  (40 
CFR  citation) 

Deadline  for  final  report- 
(months) 

Interim  reports  required' 

(numtjer) 

Respiratory  toxicity: 

1.  14-day,  inhalation. 

Appendix  1 

12 

1 

Reproductive  toxicity: 

1 .  Reproductive  toxicity,  drinking  water. 

798.4700 
(40  CFR) 
(Appendix  II) 

29 

4 

Neurotoxicity: 

1.  Sutx;hronic  neurotoxicity,  functional  ob- 

91-154617 

21 

3 

servational     battery,      motor     activity, 

(National  Technical  In- 

neuropathology, dnnking  water. 

formation  Service) 
(Appendix  III) 

2.  Developmental  neurotoxicity, ^  dnnking 

91-154617 

"21 

3 

water. 

(National  Technical  In- 
formation Servioel 

(Appendix  III) 


^  Number  of  months  after  the  effective  date  of  the  testing  consent  order 

2  Intenm  reports  are  required  every  6  months  from  the  effective  date  until  the  final  report  is  submitted  This  column  shows  the 
number  of  interim  reports  required  for  each  test. 

3  If  the  Agency  determines  that  the  results  of. the  neuropathology  study  are  not  negative,  then  this  required  testing  must  be 
performed. 

''  Figure  indicates  the  reporting  deadline,  in  months,  calculated  from  the  date  the  notification  to  the  test  sponsor  by  certified  let- 
ter or  Federal  Register  notice  that  the  Agency  has  determined  this  required  testing  must  be  performed. 


VI.  Export  Notification 

Upon  publication  of  this  notice,  the 
ECA  and  Order  subject  any  of  the 
Companies  who  export  or  intend  to 
export  phenol,  of  any  purity,  to  the 
export  notification  requirements  of 
section  12(b)  of  TSCA.  Upon  the 
effective  date  of  the  rule,  any  other 
persons  who  export  or  intend  to  export 
phenol,  of  any  purity,  will  be  subject  to 
the  export  notification  requirements  of 
section  12(b)  of  TSCA.  The  listing  of  a 
chemical  substance  or  mixture  at  40 
CFR  799.5000  serves  as  notification  to 
persons  who  export  or  intend  to  export 
such  chemical  substance  or  mixture  that 
the  substance  or  mixture  is  the  subject 
of  an  ECA  and  Order  and  that  40  CFR 
part  707  applies. 


VII.  Public  Record 

EPA  has  established  a  record  for  this 
ECA  and  Order  under  dockt  t  number 
OPPTS-^2150B,  which  is  available  for 
inspection  Monday  through  Friday, 
excluding  legal  holidays,  in  Rm.  NE- 
B607,  401  M  St.,  SW.,  Washington,  DC, 
20460  from  noon  to  4  p.m.  Information 
claimed  as  Confidential  Business 
Information  (CBI),  while  part  of  the 
record,  is  not  available  for  public 
review. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  oppt- 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encr>'ption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 


version,  as  described  above  will  be  kept 
in  paper  form  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  also  include  all  comments 
submitted  directly  in  writing  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 

ADDRESSES  "  at  the  beginning  of  this 
document. 

A  Supporting  Documentation 

This  record  contains  the  basic 
information  considered  in  developing 
this  ECA  and  Order  and  includes  the 
following  information. 

(1)  Testing  Consent  Order  for  Phenol, 
with  incorporated  Enforceable  Consent 
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Agreement  and  associated  testing 
protocols  attached  as  appendices. 

(2)  Federal  Register  notices  pertaining 
to  this  notice,  the  Testing  Consent  Order 
and  the  Enforceable  Consent  Agreement, 
consisting  of: 

(a)  Notice  of  Proposed  Rulemaking  for 
Acetophenone.  Phenol.  N.N- 
dimethylaniline.  ethyl  acetate,  and  2.6- 
dimethylphenol  (.58  FR  hl654; 
November  22,  1993) 

(b)  Notice  of  Opportunity  to  Initiate 
Negotiations  for  TSC.^  Section  4  Testing 
Consent  Agreements  (57  FR  31714;  July 

17.  1992). 

(c)  Notice  of  Testing  Consent 
Agreement  Development  for  Listed 
chemical  Substances;  Solicitation  for 
Interested  Parties  (58  FR  43893;  August 

18,  1993*). 

(3)  Communications  consisting  of; 

(a)  Written  letters. 

(b)  Meeting  summaries. 

(4)  Reports — published  and 
unpublished  factual  materials. 

B.  References 

1.  The  Phenol  Regulaton,-  Task  Group 
of  the  Chemical  Manufacturers 
A.ssociation  Letter  from  Gordon  D. 
Strickland  to  EPA.  Enforceable  Testing 
Consent  Agreement  Proposal  for  Phenol. 
Washington,  DC.  (February  22.  1994). 

VIII.  Regulatory  Requirements 

A.  Regulatory-  Assessment  Requii-ements 

For  regulatory  assessment  purposes, 
the  EGA  and  Order  for  phenol 
announced  in  this  notice  do  not 
constitute  a  rule  as  defined  by  sections 
3  (d)  and  [e)  of  E.xecutive  Order  12866 
(58  FR  51735.  Cktober  4.  1993)  or 
section  601(2)  of  the  Regulatory 
Fle.xibility  .'Kct.  5  U.S.C.  601  et  seq.  The 
Order  incorporates  the  EC,-\  and  the 
EGA  is  an  agreement  between  and 
among  EPA  and  the  Companies.  This 
notice,  however,  is  a  rule  becau.se  it 
amends  40  CFR  799.5000,  thereby 
subjecting  all  persons  who  export  or 
intend  to  export  phenol  to  export 
notification  requirements. 

Under  the  Regulator;  Flexibility  Act, 
5  U.S.C  601  ft  seq. EPA  has 
determined  that  few.  if  any,  entities 
which  currently  export  phenol,  or  are 
likely  to  export  phenol  in  the  future,  are 
small  as  defined  bv  40  CFR  704.3. 
Furthermore,  the  expurtsr  is  required 
only  to  include  the  following 
information  in  the  notice  to  EPA;  The 
name  of  the  chemical  substance  (i.e..  in 


this  case,  phenol);  the  name  and  address 
of  the  exporter;  the  country  (ies)  of 
import;  the  date(s)  of  export  or  intended 
export;  and  the  section  of  TSCA.  under 
which  EPA  has  taken  action  (i.e..  in  this 
case,  TSCA  section  4).  The  cost  of 
compliance  with  these  routine 
administrative  requirements  is  minimal. 
Therefore,  I  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Title  II  of  the  Unhinded  Mandates 
Reform  Act  of  1995  (LiMR.-\).  Pub.  L. 
104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  sections  202  and 
205  of  UMRA,  EPA  generally  must 
prepare  a  written  statement  of  economic 
and  regulatory  alternatives  analvses  for 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  bv  LIMR.^,  that 
may  result  in  expenditures  to  State. 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

This  rule  will  not  result  in  annual 
expenditures  of  $100  million  or  more 
for  State,  local,  and/or  tribal 
governments  in  the  aggregate,  or  the 
private  sector.  As  described  above,  the 
export  notification  procedure  is  a 
routine  administrative  act  and  the  cost 
of  compliance  is  minimal.  The 
requirements  of  se(;tion  203  of  UMRA 
which  relate  to  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments  also  do  not  apply  to 
today's  rule  because  the  rule  affects  only 
the  private  sector,  i.e.,  those  who  export 
or  intend  to  export  phenol. 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  rule  is  not 
a  "significant  regulatory  action"  subject 
to  review  by  the  Office  of  Management 
and  Budget  (0MB),  nor  does  it  involve 
special  considerations  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  an  information  collection 
request  unless  it  displays  a  currently 
valid  control  number  assigned  bv  0MB. 
The  OMB  control  numbers  for  EPAs 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15.  The  information 
collection  requirements  related  to  this 
action  have  already  been  approved  bv 
OMB  pursuant  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 


under  OMB  control  number  2070-0033 
fEPAICRNo  1139)  for  implementation 
of  the  EGA  and  Order,  and  OMB  control 
number  2070-0030  (EPA  IGR  No.  0795) 
for  compliance  with  export  notification 
requirements.  This  action  does  not 
impose  any  burdens  requiring 
additional  OMB  approval. 

The  public  reporting  burden  for  the 
collection  of  information  relating  to  the 
EGA  and  Order  is  estimated  to  average 
388  hours  per  response.  This  estimate 
includes  the  time  for  reviewing  the  test 
protocols  attached  to  the  EGA, 
generating  and  analyzing  the  test 
results,  and  submitting  the  results  to 
EPA.  The  public  reporting  burden  for 
the  collection  of  information  relating  to 
the  export  notification  requirements  is 
estimated  to  average  0.55  hours  per 
response. 

B.  Submission  to  Congress  and  the 
General  Accounting  Office 

This  action  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C,  804(2).  Pursuant  to 
5  U.S.C.  801(a)(1)(A).  EPA  submitted 
this  action  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  its 
publication  in  today's  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  799 

Environmental  Protection.  Chemicals, 
Chemical  export.  Hazardous  substances. 
Health  effects.  Laboratories,  Reporting 
and  recordkeeping  requirements. 
Testing. 

Dated:  January  9.  1997. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Preventinn, 
Pesticides  and  Toxic  Substances 

Therefore,  title  40  of  the  Code  of 
Federal  Regulations,  chapter  I, 
subchapter  R,  part  799  is  amended  as 
follows; 

PART  799— [AMENDED] 

1   The  authority  citation  for  part  799 
continues  to  read  as  follows; 

Authoriry:  15  U.S.C.  2603.  2H11.  2625. 

2.  Section  799.5000  is  amended  by 
adding  phenol  to  the  table  in  CAS 
number  order,  effective  March  18,  1997, 
to  read  as  follows; 

§  799.5000    Testing  consent  orders  for 
substances  and  mixtures  with  Chemical 
Abstract  Service  Registry  Numbers. 
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CAS  Number 


Substance  or  mixture  name 


Testing 


FR  publication  date 


108-95-2 


Phenol 


Health  Eflects  January  17,  1997 
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BILUNG  CODE  65«0-S&-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-64;  RM-8747] 

Radio  Broadcasting  Services;  Boulder 
and  Lafayette,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  reallots 
Chananel  234C  from  Boulder  to 
Lafavette.  Colorado,  and  modifies  the 
license  of  Salem  Media  of  Colorado,  Inc. 
for  Station  KRKS-FM  to  specify 
operation  on  Channel  234C  at  Lafayette, 
as  requested,  pursuant  to  the  provisions 
of  Section  1.420(i)  of  the  Commission's 
Rules.  See  61  FR  15022.  April  4.  1996. 
The  allotment  of  Channel  234C  to 
Lafayette  will  provide  that  community 
with  its  first  local  aural  transmission 
facility  without  depriving  Boulder  of 
local  transmission  service.  Coordinates 
used  for  Channel  234C  at  Lafayette. 
Colorado  are  39-40-35  and  405-29-09. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  February-  24,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  theCommission's  Report  and 
Order,  MM  Docket  No.  96-64,  adopted 
January  3,  1997  and  released  January 
10,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  N\V.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  'Transcription 
Service,  Inc.,  (202)  857-3800.  located  at 
1919  M  Street,  NW.,  Room  246,  or  2100 
M  Street,  NW.,  Suite  140,  Washington. 
DC  20037. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fart  73  of  title  47  cf  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  73— [AMENDED! 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authorit\:  Sees  303.  48  Stat  .  as  amended. 
1082;  47  U'S.C.  154.  as  amended 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Colorado  is  amended 
by  removing  Channel  234C  at  Boulder 
and  adding  Lafayette.  Channel  234C. 

Federal  Communications  Commission 

lohn  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 
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BILLING  CODE  «712-01-F 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  203,  215,  and  252 
[DFARS  Case  96-0310] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Procurement 
Integrity 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  refiect  amendments  to 
certain  statutory  procurement  integrity 
restrictions. 

DATES:  Effective  date:  January  17.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Pelkey.  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  4304  of  the  Clinger-Cohen  Act 
of  1996  (Pub.  L.  104-106)  amended  the 
procurement  integrity  provisions  of 
Section  27  of  the  Office  of  Federal 
Procurement  Policv  Act  (41  U.S.C.  423) 
and  repealed  10  U.'S.C.  2397-2397c. 


which  addressed  post-Federal 
employment  of  certain  former 
Department  of  Defense  employees  This 
final  rule  removes  regulations 
implementing  the  repealed  statutes  and 
conforms  DFARS  203.104  to  the  FAR 
revisions  published  as  Item  I  of  Federal 
.Acquisition  Circular  90-45  (62  FR  226, 
lanuarv  2.  1997). 

A  proposed  rule  with  request  for 
public  comments  was  published  on 
September  6.  199f  (61  FR  47100)  One 
comment  was  received,  which 
recommended  no  changes  to  the 
proposed  rule 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impart  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator. 
Flexibility  Act.  5  L'.S.C,  601.  et  seq  . 
because  the  rule  only  applies  to  "major 
defense  contractors"  (i.e..  contractors 
with  DoD  contracts  exc;eeding  SlO 
million  per  Goverament  fis<:,al  year),  and 
affects  only  the  ability  of  such 
contractors  to  provide  t;ompensation  to 
certain  former  DoD  employees 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  applies 
because  the  rule  eliminates  the 
information  collection  and  reporting 
jrquirements  of  DFARS  203.170-2  and 
the  associated  clause  at  252  203-7000. 
The  requirements  that  are  eliminated 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
0MB  Clearance  number  0704-027" 

List  of  Subjects  in  48  CFR  Parts  203, 
215.  and  252 

Government  Procurement 

Micheie  P,  Peterson, 

Executivf  Editor.  Defense  Acquisition 
Regulations  (Council. 

Therefore.  48  CFP  Parts  203.  215,  and 
252  are  amended  ^s  follows: 

1,  The  authontN  citation  for  48  CFR 
Parts  203.  215,  and  252  continues  to 
read  as  follows 

Authority:  41  l.S.C.  421  and  48  CFR 
Chapter  1 
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PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

203.104-4    [Removed] 

2  Section  203  104-4  is  removed. 
203.104-6    [Amended] 

3.  Section  203  104-5  is  amended  by 
redesignating  paragraph  (e)(4)  as  (d)(4); 
and  revising,  in  newly  redesignated 
paragraph  (dl(4),  the  reference  "FAR 

3  104-5(e)(4)'  to  read  "FAR  3.104- 
5(d)(4)" 

203.170  through  203.170-4    [Removed] 

4  Se<;tions  203.170  through  203.170- 

4  are  removed. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

5.  Section  21,5.608  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

215.608    Proposal  evaluation. 
•         •         •  .         . 

(b)  *   '   *  Determinations  based  on 
violations  or  possible  violations  of 
Section  27  of  the  OFPP  .Act  shall  be 
made  as  specified  in  FAR  3.104. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.203-7000    [Removed  and  reserved] 

fi.  Section  252.203-7000  is  removed 
and  reserved.  , 

IFR  Dfx    97-1037  Filed  1-16-97;  8:45  am) 

WLUNG  COOE  S000-04-M 


ACTION:  Final  rule. 


48  CFR  Parts  215,  219,  225,  226,  227, 
233,  and  252 

[DFARS  Case  96-0306] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Elimination  of 
Certifications 

AGENCY:  Department  of  Defense  (DoD). 


summary:  The  Director  of  Defense 
Procurement  is  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  remove 
particular  certification  requirements  for 
contractors  and  offerors  that  are  not 
specifically  imposed  by  statute. 
EFFECTIVE  DATE:  fanuary  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Muttv.  PDUSD 
(A&T)DF(DAR).  IMD  3D139,  3062 
Defense  Pentagon.  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131, 
Telefax  (703)  602-0350.  Please  cite 
DFARS  Case  96-D306  in  all 
correspondence  related  to  this  case. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS  Parts 
215.  219,  225,  226.  227,  233,  and  252  to 
remove  particular  certification 
requirements  for  contractors  and 
offerors.  The  rule  implements  Section 
4301(b)  of  the  Clinger-Cohen  Act  of 
1996  (Pub.  L.  104-106).  Section  4301(b) 
requires  the  head  of  each  executive 
agency,  that  has  agency  procurement 
regulations  containing  one  or  more 
certification  requirements  for 
contractors  and  offerors  that  are  not 
specifically  imposed  by  statute,  to  issue 
for  public  comment  a  proposal  to 
remove  from  the  agency  regulations 
those  certification  requirements  that  are 
not  specifically  imposed  by  statute.  The 
head  of  the  agency  can  omit  such  a 
certification  from  its  proposal  onlv  if: 
(1)  the  senior  procurement  executive  for 
the  executive  agenc  y  provides  the  head 
of  the  executive  agency  with  a  written 
justification  for  the  requirement  and  a 
determination  that  there  is  no  less 
burdensome  means  for  administering 
and  enforcing  the  particular  regulation 
that  contains  the  certification 
requirement;  and  (2)  the  head  of  the 
executive  agency  approves  in  writing 
the  retention  of  such  certification 
requirement.  A  proposed  rule  was 


DFARS  Cite 


225.109 
225.408 
225  4C8 


Clause/provision 

No 


252.225-7000 
252.22&-7006 
252.225-7035 


published  in  the  Federal  Register  on 
September  6,  1996  (61  FR  47101). 
Eighteen  comments  were  received  from 
four  respondents.  All  comments  were 
considered  in  the  development  of  the 
final  rule. 

In  response  to  the  public  comments. 
DFARS  215.873(d)  was  revised  to 
replace  "furnishes  any  certification" 
with  "identifies  any  such  data"  to  avoid 
any  potential  misinterpretation  that  a 
certification  not  specifically  required  by 
statute  or  regulation  is  permitted. 
Additionally,  the  language  at  DFARS 
252.236-7006(c)  was  revised  to  more 
clearly  define  the  requirement  for 
offerors  to  indicate  that  propo.sed  items, 
subject  to  cost  limitations,  include  an 
appropriate  apportionment  of  all  costs, 
direct  and  indirect,  overhead,  and 
profit. 

Several  certifications  for  contractors 
and  offerors  associated  with  Foreign 
Contracting  had  been  proposed  for 
elimination.  However,  upon 
consideration  of  public  comments 
received  in  response  to  the  proposed 
rule,  these  certifications  are  being 
proposed  for  retention,  because  the  self- 
policing  discipline  of  a  certification 
requirement  is  important  to  enforcing  a 
national  policy  grounded  in  vital 
economic  and  security  interests.  The 
Government  believes  that  elimination  of 
these  certification  requirements  would 
have  created  a  need  for  offerors  to 
submit  more  detailed  information 
regarding  the  origin  of  offered  products. 
Therefore,  the  certification  is  viewed  as 
a  less  burdensome  alternative. 
Interested  parties  are  invited  to  submit 
comments  on  the  retention  of  these 
certification  requirements.  Please  cite 
Holding  File  96-708-02,  Regulatory 
Reform— Certifications  DFARS,  in 
correspondence.  Comments  should  be 
limited  to  the  retention  of  the  following 
certifications  for  contractors  and 
offerors  that  were  proposed  for 
elimination  but  have  been  retained  as  a 
result  of  the  analysis  of  public 
comments: 


Title 


Buy  Amencan  Act— Balance  of  Payments  Program  Certificate. 
Buy  American  Act— Trade  Agreements— Balance  of  Payments  Program  Certificate 
Buy  Amencan  Act— North  American  Free  Trade  Agreement  implementation  Act— Bal- 
ance of  Payments  Program  Certificate. 


B.  Regulatory  Flexibility  Act 

This  final  rule  is  expected  to  have  a 
significant  beneficial  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq..' 


because  it  reduces  the  number  of 
certifications  that  offerors  and 
contractors  must  provide  to  the 
Government.  A  Final  Regulatory 
Flexibility  Analysis  (FRFA)  has  been 
prepared  and  may  be  obtained  from  the 


address  specified  herein.  A  copy  of  the 
FRFA  has  been  submitted  to  the  Chief 
Council  for  Advocacy  of  the  Small 
Business  Administration.  The  analysis 
is  summarized  as  follows: 
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The  objective  and  legal  basis  for  this 
rule  is  Section  4301fb)  of  the  Clinger- 
Cohen  Act  of  1996  (Pub.  L  104-106). 
The  rule  implements  Section  4301fb)  by 
amending  the  DFARS  to  remove  certain 
certification  requirements  for 
contractors  and  offerors  that  are  not 
specifically  imposed  by  statute.  There 
were  no  public  comments  received  in 
response  to  the  initial  regulatory 
flexibility  analysis.  Certifications 
relating  to  the  Buy  American  Act,  Trade 
Agreements  Act,  and  North  American 
Free  Trade  Agreement  Implementation 
Act  were  originally  proposed  for 
elimination.  However,  upon 
consideration  of  public  comments 
received  in  response  to  the  proposed 
rule,  these  certifications  were  retained. 
The  rule  will  apply  to  all  large  and 
small  entities  that  are  interested  in 
receiving  Government  contracts.  The 
number  of  small  entities  to  which  the 
rule  will  apply  is  estimated  to  be 
20,378.  This  rule  does  not  impose  any 
reporting,  recordkeeping,  or  other 
compliance  requirements.  Flexible 
compliance  was  considered  but 
determined  inappropriate  because  the 
rule  eliminates,  rather  than  imposes, 
certification  burdens  on  large  and  small 
entities. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  any  new  recordkeeping, 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,et seq. 

List  of  Subjects  in  48  CFR  Parts  215, 
219,  225,  226,  227,  233,  and  252 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council 

Therefore,  48  CFR  Parts  215.  219,  225. 
226,  227,  233,  and  252  are  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
parts  215, 219, 225,  226.  227,  233,  and 
252  continues  to  read  as  follows; 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1 

PART  215— CONTRACTING  BY 
NEGOTIATION 

2.  Section  215.873  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

215.873    Estimated  data  prices. 


(d)  The  contracting  officer  shall 
ensure  that  the  contract  does  not 
include  a  requirement  for  data  that  the 
contractor  has  delivered  or  is  obligated 
to  deliver  to  the  Government  under 
another  contract  or  subcontract,  and  that 
the  successful  offeror  identifies  any 
such  data  required  by  the  solicitation. 
However,  where  duplicate  data  are 
desired,  the  contract  price  shall  include 
the  costs  of  duplication,  but  not  of 
preparation,  of  such  data. 

PART  219— SMALL  BUSINESS 
PROGRAMS 

3.  Section  219.301  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

219.301     Representation  by  the  ofleror. 

•         *         *         «         * 

(b)  The  contracting  officer  shall 
protest  an  offeror's  representation  that  it 
is  a  small  disadvantaged  business 
concern  when — 

(i)  There  is  conflicting  evidence: 

(ii)  The  offeror  represents  that  the 
Small  Business  Administration 
previously  determined  the  concern  to  be 
non-disadvantaged;  or 

(iii)  The  offeror  represents  its 
ownership  as  other  than  Black 
American.  Hispanic  American,  Native 
American  (including  Indian  tribes  and 
Native  Hawaiian  organizations),  .\sian 
Pacific  American,  or  subcontinent  Asian 
American,  unless  the  offeror  represents 
that— 

(A)  It  currently  is  in  the  Section  8(a) 
program;  or 

(B)  Within  the  6  months  preceding 
submission  of  its  offer,  the  offeror  was 
determined  by  the  Small  Business 
Administration  to  be  socially  and 
economically  disadvantaged,  and  no 
circumstances  have  changed  to  vary  that 
determination. 

4.  Section  219.302-70  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§219.302-70    Protesting  a  small 
disadvantaged  business  representation. 

***** 

(d)  Upon  receipt  of  a  timely  protest, 
the  contracting  officer  shall  withhold 
award  and  forward  the  protest  to  the 
SBA  Office  of  Program  El:gibilitv.  Office 
of  Minority  Small  Business  and  Capitol 
Ownership  Development,  409  3rd 
Street.  SVV..  Washington,  DC  20416. 
Send  SBA— 

(1)  The  protest; 

(2)  The  date  the  protest  was  received 
and  a  determination  of  timeliness;  and 

(3)  The  date  of  bid  opening  or  date  on 
which  notification  of  apparent 
successful  offeror  was  sent  to 
unsuccessful  offerors. 

(e)  Do  not  withhold  award  when — 


(1)  The  contracting  officer  makes  a 
written  determinat'on  that  award  must 
be  made  to  protec;  the  public  interest; 
or 

(2)  The  offeror  represents  that,  within 
the  6  months  preceding  submission  of 
its  offer,  the  SBA  has  determined  the 
concern  to  be  socially  and  economically 
disadvantaged,  and  no  circumstances 
have  changed  to  vary  that 
determination. 


PART  225— FOREIGN  ACQUISITION 

5.  Section  225.603  is  amended  by 
revising  paragraph  (l)(iii)(C)f2i  to  read 
as  follows: 

§225.603    Procedures. 

ID  *   •   * 

(iii)  *    •    * 

(C)  •  *  * 

/2/The  supplies  so  purchased  will  be 
delivered  to  the  Government  or 
incorporated  in  Government-owned 
property  or  in  an  end  product  to  be 
furnished  to  the  Government,  and  the 
dutv  will  be  paid  if  such  supplies  or  an\ 
portion  are  used  for  other  than  the 
performance  of  the  Ckjvernment  contract 
or  disposed  of  othe   than  for  the  benefit 
of  the  Government  in  accordance  with 
the  contract  terms;  and 


PART  22&— OTHER  SOCIOECONOMIC 
PROGRAMS 

6.  Section  226. 7r  5  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  and  paragraph  (b)(1)  to 
read  as  follows: 

§  226.7005    Eligibility  as  an  HBCU  or  Ml. 

***** 

(b)  The  contracting  officer  shall  accept 
an  offeror's  HBCU  or  MI  status  under 
the  provision  at  252.226-7001.  unless— 

(1)  Another  offeror  challenges  the 
status:  or 


§  226.7008    [Amended] 

7.  Section  226. 7r    8  is  amended  in 
paragraph  (b)  by  removing  the  word 
"Certification"  and  inserting  the  word 
"Status"  in  its  place. 

PART  227— PATENTS.  DATA.  AND 
COPYRIGHTS 

§  227.7004    [Amended] 

8.  Section  227.7004  is  amended  in 

paragraph  (a)(6)  b\  removing  the  word 
"certification"  and  inserting  the  word 
'declaration"  in  its  place. 

227.7103-6    [Amended] 

9.  Section  227  7103-6  is  amended  in 
paragraph  (e)(3)  by  removing  the  word 
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"Certification"  and  inserting  the  word 
"Declaration"  in  its  place. 

227.7104    [Amended] 

10.  Section  227.7104  is  amended  in 
paragraph  (e)(5)  by  removing  the  word 
"Certification"  and  inserting  the  word 
"Declaration"  in  its  place. 

PART  233— PROTESTS,  DISPUTES, 
AND  APPEALS 

Subpart  233.70    [Removed] 

11.  Subpart  2,?3  70  is  removed. 

PART  252— SOLICtTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.212-7001     [Amended] 

12.  Section  252  212-7001  is  amended 
by  revising  the  clause  date  to  read  "(JAN 
1997)":  and  in  paragraph  (b)  by 
removing  the  entry  "252.233-7000 
Certification  of  Claims  and  Requests  for 
Adjustment  or  Relief  (10  US  C.  2410)". 

13.  Section  252.216-7000  is  amended 
by  revising  the  clause  date  to  read  ("JAN 
1997)":  by  removing  paragraph  V;)(4); 
and  by  revising  paragraph  (e)(1)  to  read 
as  follows: 

252.216-7000    Economic  Price 
Adjustment— Basic  Steel,  Aluminum,  Brass, 
Bronze,  or  Copper  Mill  Products. 
•         *         •         *         « 

(e)  •    •    * 

( 1 )  The  Clontractor  ma\ .  after  that  time. 
deliver  any  items  that  vvere  (  ompleted  or  in 
the  process  of  manufacture  at  the  time  of 
receipt  of  the  canLellation  notice,  provided 
the  Ck)ntractor  notiiles  the  Contracting 
Officer  of  such  items  within  10  davs  after  the 
Q)ntractor  receives  the  cancellation  notice. 


252.216-7001     [Amended] 

14.  Section  252.216-7001  is  amended 
bv  revising  the  clause  date  to  read  "(JAN 
1997)":  in  the  introductory  text  of 
paragraph  (f)(2)  by  removing  the  words 
'and  certifying":  and  in  the  first 

sentence  of  paragraph  (fl(4)  by  removing 
the  word  "certified" 

15.  Section  252.217-7005  is  amended 
by  revising  the  clause  date  to  read  "(JA.N 
1997)":  and  bv  revising  paragraph  (e)(6) 
to  read  as  follows: 


Inspection  and  Manner  of 


252.217-7005 

Doing  WorX. 

•         •  •         •         » 

(e)  *    •    * 

(6)  Furnish  the  Contracting  Officer  or 
designated  representative  with  a  copy  of  the 
■gas-free  '  or  ■safe-for-hotwork"  certificate. 
provided  by  a  Marine  Chemist  or  Coast 
Guard  authorized  p*n>on  m  accordance  with 
(>-cupatir)ndl  .Safety  and  Health 


Administration  regulations  (29CFR  1915.14) 
before  any  hot  work  is  done  on  a  tank; 
»         •         *         *         « 

16.  Section  252.219-7000  is  amended 
by  revising  the  clause  date  to  read  "(JAN 
1997)";  and  by  revising  the  introductory 
text  of  paragraph  (c)  to  read  as  follows: 

252.219-7000    Small  Disadvantaged 
Business  Concern  Representation  (DoD 
Contracts) 

*  »         *         «         » 

(c)  Complete  the  following — 

*  *         »         *         » 

17.  Section  252.225-7009  is  amended 
by  revising  the  clause  date  to  read  "(JAN 
1997)";  and  by  revising  paragraphs  (i)(9) 
and  (i)(10)  to  read  as  follows: 

252.225-7009    Duty-Free  Entry— Qualifying 
Country  End  Products  and  Supplies. 

*  *         *         •         » 

(i)*   *   * 

(9)  List  of  items  purchased: 

(10)  An  agreement  by  the  Contractor  that 
duty  shall  be  paid  by  the  Contractor  to  the 
extent  that  such  supplies,  or  any  portion  (if 
not  scrap  or  salvage),  are  diverted  to 
nongovernmental  use  other  than  as  a  result 
of  a  competitive  sale  made,  directed,  or 
authorized  by  the  Contracting  Officer; 

*  *         *  •         » 

18.  Section  252.225-7010  is  amended 
by  revising  the  clause  date  to  read  "(JAN 
1997)";  and  by  revising  paragraph 
(c)(10)  to  read  as  follows: 


Duty-Free  Entry— Additional 


252.225-7010 
Provisions. 

«         *         •         *     ■ 

(c)  •   •   • 

(10)  An  agreement  by  the  Contractor  that 
duty  shall  be  paid  by  the  Contractor  to  the 
extent  that  such  supplies,  or  any  portion  (if 
not  scrap  or  salvage),  are  diverted  to 
nongovernmental  use  other  than  as  a  result 
of  a  competitive  sale  made,  directed,  or 
authorized  by  the  Contracting  Officer 
•         *         •  «         « 

19.  Section  252.225-7018  is  amended 
by  revising  the  clause  date  to  read  "(JAN 
1997)":  and  by  revising  paragraph  (e)  to 
read  as  follows: 

252.225-7018    Notice  of  Prohibition  of 
Certain  Contracts  with  Foreign  Entities  for 
the  Conduct  of  Ballistic  Missile  Defense 
RDT&E 


lis(. 


(e)  the  offeror  ( 

not  a  U.S.  firm. 
(End  of  provision) 

20.-21.  Section  252.225-7037  is 
amended  by  revising  the  clause  date  to 
read  "(JAN  1997)":  and  bv  revising 
paragraphs  (i)(9)  and  (i)(l'oj  to  read  as 
follows: 

252.225-7037     Duty-Free  Entry— NAFTA 
Country  End  Products  and  Supplies. 


(9)  List  of  items  purchased: 

(10)  An  agreem.ent  bv  the  Contractor  that 
dutv  shall  be  paid  by  the  Contractor  to  the 
extent  that  such  supplies,  or  any  portion  [if 
not  scrap  or  salvage),  are  diverted  to 
nongovernmental  use  other  than  as  a  result 
of  a  competitive  sale  made,  directed,  or 
authorized  by  the  Contracting  Officer;  and 

«  *  ♦  »  ♦ 

22.  Section  252.226-7001  is  amended 
by  revising  the  section  title,  clause  title 
and  date,  and  paragraph  (b)  to  read  as 
follows: 

252.226-7001     Historically  Black  College  or 
University  and  Minority  Institution  Status. 

*  *         »         «         ♦ 

HISTORICALLY  BLACK  COLLEGE 
OR  UNIVERSITY  AND  MINORITY 
INSTITUTION  STATUS  (JAN  1997) 

*  *         •         *         ♦ 

(b)  Status^ 

If  applicable,  the  offeror  shall  check  the 
appropriate  space  below; 

A  historically  black  college  or 

universitv 
A  minoritv  institution 


(End  of  provision) 

23.  Section  252.227-7036  is  revised  to 
read  as  follows: 

252.227-7036    Declaration  of  Tech  n  leal 
Data  Conformity. 

As  prescribed  at  227.7103-6(e)(3)  or 
227.7104(e)(5),  use  the  following  clause: 

DECLARATION  OF  TECHNICAL  DATA 
CONFORMITY  {)AN  1997) 

All  technical  data  delivered  under  this 
contract  shall  be  accompanied  by  the 
following  written  declaration:  The 

Contractor, hereby 

declares  that,  to  the  best  of  its  knowledge  and 
belief,  the  technical  data  delivered  herewith 

under  Contract  No. is 

complete,  accurate,  and  complies  with  all 
requirements  of  the  contract. 

Date 

Name  and  Title  of  Authonzed  Official  

(End  of  clause) 

252.233-700    [Removed]. 

24.  Section  252.233-7000  is  removed. 

25.  Section  252.236-7003  is  amended 
by  revising  the  clause  date  to  read  "(JAN 
1997)":  and  by  revising  paragraphs 
(c)(1)  and  (c)(2)  and  the  introductory 
text  of  paragraph  (c)(3)  to  read  as 
follows: 

252.236-7003    Payment  for  Mobilization 
and  Preparatory  Work. 

•         *         *         «         « 

(c)  *  *  * 

(1)  An  account  of  the  Contractor's  actual 
expenditures; 

(2)  Supporting  documentation,  including 
receipted  bills  or  copies  of  pavTolls  and 
freight  bills:  and 

(3)  The  Contractors  documentation — 
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26.  Section  252.236-7006  is  amended 
by  revising  the  clause  date  to  read  "(JAN 
1997)":  and  by  revising  paragraph  (c)  to 
read  as  follows: 

252.236-7006    Cost  Limitation. 

***** 

(c)  Prices  stated  in  offers  for  items  subject 
to  cost  limitations  shall  include  an 
appropriate  apportionment  of  all  costs,  direct 
and  indirect,  overhead,  and  profit. 


252.239-7007    [Amended]. 

27.  Section  252.239-7007  is  amended 
by  revising  the  clause  date  to  read  "(J.'^N 
1997)";  and  in  paragraph  (d)(1)  by 
removing  the  word  "certified". 

252.247-7001     [Amended]. 

28.  Section  252.247-7001  is  amended 
by  revising  the  clause  date  to  read  "(JAN 
1997)";  and  in  paragraph  (g)  by 
removing  the  word  "certification"  and 
inserting  the  word  "statement"  in  its 
place. 

[FR  Doc.  97-1036  Filed  1-16-97:  8:45  am] 

BtLUNG  CODE  5000-04-M 


48  CFR  Part  225 
[DFARS  Case  96-D030] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Metalworking 
Machinery — Trade  Agreements 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  reflect  the  expiration  of 
certain  statutory  restrictions  on  the 
acquisition  of  machine  tools. 
EFFECTIVE  DATE:  January  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amv  Williams,  PDUSD  (A&T)  DP 
(DAR),  MD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-0131.  Telefax 
(703)  602-0350.  Please  cite  DFARS  Case 
96-D030  in  all  correspondence  related 
to  this  issue. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

10  U.S.C.  2534  (a)(4)(B)  restricted  the 
acquisition  of  non-domestic  machine 
tools  in  certain  Federal  Supply  Classes 
for  metalworking  machinery.  This 
restriction  ceased  to  be  effective  on 
October  1,  1996.  On  November  15,  1996 
(61  FR  58488),  the  DFARS  was  amended 
to  remove  language  that  implemented 
10  U.S.C.  2534(a)(4)(B),  at  225.7004, 


252.225-7017.  and  225.7040.  This  final 
rule  makes  a  related  amendment  at 
DFARS  225.403-70.  The  rule  removes 
the  exception  to  application  of  the  trade 
agreements  acts  for  those  machine  tools 
for  which  acquisition  was  previously, 
but  is  no  longer,  restricted  bv  10  U.S.C. 
2534(a)(4)(B). 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  DFARS  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577  and  publication  for  public 
comment  is  not  required.  However, 
comments  from  small  entities 
concerning  the  affected  DF.^RS  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  should  cite 
DFARS  Case  96-D030  in 
correspondence. 

C.  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  bv 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Fart  225 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Pegulations  Council 

Therefore.  48  CFR  Part  225  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  225  continues  to  read  as  follows: 

AUTHOHrTY:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

225.403-70    [Anr)ended] 

2.  Section  225.403-70  is  amended  by 
removing  the  entrv'  "34  Metalworking 
machinery  (except  3408,  3410-3419. 
3426.  3433,  3441-3443,  3446.  3448, 
3449,  3460,  3461)"  and  inserting  in  its 
place  the  entry  "34  Metalworking 
machinery". 

jFR  Doc  97-1040  Filed  1-6-97;  8:45  ami 
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48  CFR  Part  225 
[DFARS  Case  96-D319] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Auttiority  To 
Waive  Foreign  Purchase  Restrictions 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 


amending  the  Defer -e  Federal 
Acquisition  Regulc.    on  Supplement 
(DFARS)  to  implement  Section  810  of 
the  National  Defense  Authorization  .\c\ 
of  Fiscal  Year  1997  (Public  Law  104- 
201).  Section  810  adds  new  authoritv  to 
waive  the  restrictions  on  foreign 
purchases  at  10  I'.S.C,  2534. 
DATES:  Effective  date  January  17.  1997. 

Comment  date  Comments  on  the 
mterim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  March  18.  1997,  to  be 
considered  m  the  formulation  of  the 
final  rule, 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  Attn: 
Ms,  Amv  Williams.  PDUSD  (AAtT)  DP 
(DAR).  IMD  30139.  3062  Defense 
Pentagon.  Washington.  DC  20301-3062. 
Telefax  number  (703)  602-0350  Please 
cite  DFARS  Case  96-D319  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams.  (703)  602-0131 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  implements  Section 
810  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1997 
(Public  Law  104-201).  Section  810  adds 
new  authority  to  waive  the  restrictions 
on  foreign  purchases  at  10  U.S.C.  2534. 
applicable  to  buses,  chemical  weapons 
antidote,  air  circuit  breakers,  ball  and 
roller  bearings,  totally  enclosed  lifeboat 
survival  systems,  and  anchor  and 
mooring  chain,  if  application  of  the 
restrictions  would  impede  the 
reciprocal  procurement  of  defense  items 
under  a  memorandum  of  understanding. 
However,  this  waiver  authority  will  not 
be  effective  with  regard  to  the  additional 
restrictions  on  the  acquisition  of  anchor 
and  mooring  chain,  noncommercial  l>all 
and  roller  bearings,  and  totally  enclosed 
lifeboat  survival  systems,  contained  in 
defense  appropriations  acts  (and 
implemented  at  DFARS  225.7012, 
225.7019.  and  225.7022.  respectively). 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  ef  seq  ' 
because  there  are  no  known  small 
business  manufacturers  of  buses,  air 
circuit  breakers,  or  the  restricted 
chemical  weapons  antidote;  acquisition 
of  anchor  and  mooring  chain, 
noncommercial  ball  and  roller  bearings, 
and  totally  enclosed  lifeboat  survival 
systems  is  presently  restricted  to 
domestic  sources  by  defense 
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appropriations  acts;  and  the  restrictions 
of  10  U.S.C.  2.534  do  not  applv  to 
purchases  of  commercial  items 
inc:orporating  bail  or  roller  hearings.  An 
Initial  Regulatory  Flexibility  .\nalysis 
has,  therefore,  not  been  prepared. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  I"  S.C.  filO.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  96-0319  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  becau.se  this  interim  rule  does 
not  (.ontain  anv  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authoritv  of  the  Secretary'  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  action  is  necessary  to 
implement  Section  810  of  the  National 
Defense  .Authorization  Act  for  Fiscal 
Year  1997  (Public  Law  104-201). 
Section  810  adds  new  authority  to 
waive  the  restrictions  on  foreign 
purchases  at  10  U.S.C.  2534.  and  was 
effective  upon  enactment  on  September 
23.  1996.  Comments  received  in 
response  to  the  publication  of  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  225 

Government  pro(  urvrnent, 
Michele  P.  Peterson. 

Exffutivf  Editor.  Defense  Acquisition 

Pffiuliitinn^  Council 

Therefore,  48  CFR  Part  225  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  225  continues  to  read  as  follows: 

Authority:  4  1  U.S.C.  421  and  48  CT"R 

ChaptRr  1 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7005  is  amended  by 
revising  paragraph  la)(3)  to  read  as  ' 
follows: 

225.7005    Waiver  ot  certain  restrictions. 


procurement  of  defense  items  under  a 
memorandum  of  understanding 
providing  for  reciprocal  procurement  of 
defense  items  under  225.872,  and  that 
country  does  not  discriminate  against 
defense  items  produced  in  the  I'nited 
States  to  a  greater  degree  than  the 
United  States  discriminates  against 
defense  items  produced  in  that  country. 
*        »        *        *         . 

3.  Section  225.7019-3  is  amended  by 
revising  paragraph  (a)(l)(iv)  to  read  as" 
follows: 

225.7019-3    Waiver. 

laj  •    •    ■ 
(D*  *  * 

(iv)  Application  of  the  restriction 
would  impede  cooperative  programs 
entered  into  between  DoD  and  a  foreign 
country  or  would  impede  the  reciprocal 
procurement  of  defense  items  under  a 
memorandum  of  understanding 
providing  for  reciprocal  procurement  of 
defense  items  under  225.872,  and  that 
country  does  not  discriminate  against 
defense  items  produced  in  the  United 
States  to  a  greater  degree  than  the 
United  States  discriminates  against 
defense  items  produced  in  that  country: 
•         «        *         *         • 

IFR  Dor.  97-1038  Filod  1-16-97:  8:45  am] 
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48  CFR  Parts  225  and  252 
[DFARS  Case  96-D021] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contingent 
Fees— Foreign  Military  Sales 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 


(3)  Application  of  the  restriction 
would  impede  cooperative  programs 
entered  into  between  DoD  and  a  foreign 
country  or  would  impede  the  reciprocal 


SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  conform  to  changes  adopted 
in  the  Federal  Acquisition  Regulation 
(FAR),  pertaining  to  elimination  of 
requirements  for  Government  review  of 
a  prospective  contractor's  contingent  fee 
arrangements. 

DATES:  Effective  date:  January  17,  1997. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  March  18,  1997.  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Clouncil.  Attn: 
Ms.  Amy  Williams.  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 


Pentagon.  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 
cite  DFARS  Case  96-D021  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amv  Williams.  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  amends  DFARS 
225.73,  252.212-7001.  and  252.225- 
7027  to  conform  to  the  FAR  revisions 
published  as  Item  I  of  Federal 
Acquisition  Circular  90-40  (61  FR 
39188.  July  26,  1996),  which  removed 
requirements  for  prospective  contractors 
to  provide  certain  information  to  the 
Government  regarding  contingent  fee 
arrangements.  This  interim  rule  makes 
the  associated  DFARS  changes  related  to 
contingent  fees  under  contracts  for 
foreign  military  sales. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq..' 
because  the  rule  removes  requirements 
for  contracting  officer  review  of 
contingent  fee  arrangements  under 
foreign  military  sales  contracts,  but  does 
not  change  the  policy  pertaining  to  the 
allowability  of  contingent  fees  under 
these  contracts.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  prepared.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  also  will  be  considered  in 
accordance  with  5  U.S.C.  BIO.  Such 
comments  should  be  submitted 
.separately  and  should  cite  DFARS  Case 
96-D021  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  interim  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  conforms 
the  DFARS  to  changes  already  adopted 
in  the  FAR.  Federal  Acquisition  Circular 
90-40  (FAR  Case  93-009)  eliminated 
the  clause  at  FAR  52.203-4,  Contingent 
Fee  Representation  and  Agreement;  the 


UMI 
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Standard  Form  119,  Statement  of 
Contingent  or  Other  Fees;  and  the 
associated  requirements  in  FAR  Subpart 
3.4  relating  to  review  and  evaluation  of 
contingent  fees.  This  interim  rule  makes 
the  associated  DFARS  changes  related  to 
contingent  fees  for  foreign  military 
sales.  Immediate  publication  of  an 
interim  rule  is  necessary  because 
compliance  with  the  existing 
requirements  of  DFARS  225.7302  and 
225.7303  is  no  longer  feasible. 
Comments  received  in  response  to  the 
publication  of  this  interim  rule  will  be 
considered  in  formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 
Michele  P.  Peterson. 

Executive  Editor.  Defense  Acquisition 
Regulations  Council 

Therefore.  48  CFR  Parts  225  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  225  and  252  continues  to  read  as 
follows; 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

225.7302    [Amended] 

2.  Section  225.7302  is  amended  by 
removing  paragraph  (a)(1),  and  by 
redesignating  paragraphs  (a)(2)  through 
(a)(5)  as  paragraphs  (a)(1)  through  (a)(4). 

3.  Section  225.7303^  is  revised  to 
read  as  follows; 

225.7303-4    Contingent  fees. 

(a)  Contingent  fees  are  allowable 
under  defense  contracts  provided  that 
the  fees  are  paid  to  a  bona  fide 
employee  or  a  bona  fide  established 
commercial  or  selling  agency 
maintained  by  the  prospective 
contractor  for  the  purpose  of  securing 
business  (see  FAR  part  31  and  FAR 
subpart  3.4).  For  FMS,  it  is  extremely 
difficult  for  DoD  to  verify  the  services, 
or  the  value  of  the  services,  Therefore, 
the  cost  of  allowable  contingent  fees  (as 
defined  in  FAR  subpart  3.4)  is  limited 
to  $50,000. 

(b)  Under  DoD  5105. 38-M,  Security 
Assistance  Management  Manual,  Letters 
of  Offer  and  Acceptance  for 
requirements  for  the  governments  of 
Australia,  Taiwan,  Egypt,  Greece,  Israel. 
Japan,  Jordan,  Republic  of  Korea, 
Kuwait,  Pakistan,  Philippines,  Saudi 
Arabia,  Turkey,  Thailand,  or  Venezuela 
(Air  Force)  must  provide  that  all  U.S. 
Government  contracts  resulting  from  the 
Letters  of  Offer  prohibit  the  payment  of 
contingent  fees  unless  the  payments 
have  been  identified  and  payment 
approved  in  writing  by  the  foreign 


customer  before  contract  award.  (See 
225.7308(a).) 

4  Section  225.7308  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

225.7308    Contract  clauses. 

(a)  Use  the  clause  at  25z. 225-7027. 
Restriction  on  Contingent  Fees  for 
Foreign  Military  Sales,  in  all 
solicitations  and  contracts  for  foreign 
military  sales. 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Section  252.212-7001  is  amended 
by  revising  the  clause  date  to  read  "(I.^N 
1997)",  and  by  removing  the  entry 
"252.225-7027  Limitation  on  Sales 
Commissions  and  Fees  (12  U.S.C. 
2779)"  and  inserting  in  its  place  the 
entry  "252.225-7027  Restriction  on 
Contingent  Fees  for  Foreign  .Military 
Sales  (22  U.S.C.  2779)". 

6.  Section  252.225-7027  is  revised  tn 
read  as  follows: 

252.225-7027     Restriction  on  Contingent 
Fees  for  Foreign  Military  Sales. 

As  prescribed  in  225.7308(a),  use  the 
following  clause.  Insert  in  paragraph  (b) 
of  the  clause  the  name(s)  of  any  foreign 
country  customer(s)  listed  in  225.7303- 
4(b). 

Restriction  on  Contingent  Fees  for  Foreign 
Military  Sales  (|an  1997) 

Contingent  fees,  as  defined  in  the  Covenant 
Against  Contingent  Fees  clause  of  this 
contract,  are  not  an  allowable  cost,  and  the 
contract  price  (including  any  subcontracts) 
shall  not  include  any  direct  or  indirect  cost 
of  contingent  fees  for  Contractor  (or 
subcontractor)  sales  representatives  for 
solicitation  or  promotion  or  otherwise  to 
secure  the  conclusion  of  the  sale  of  any  of  the 
supplies  or  services  called  for  by  this 
contract,  unless — 

(a)  The  amount  of  contingent  fee  per 
foreign  mihtary  sale  does  not  exceed  $50,000. 
and 

(b)  For  sales  to  the  Government(s}  of 

,  the  contingent  fees  have  been 

identified  and  payment  approved  m  wnting 
by  the  named  Govemment{s)  t)efore  contract 
award 

(End  of  clause) 

(FR  Doc.  97-1039  Filed  1-1&-97;  8  45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  1;  Amdt.  1-283] 

Organization  and  Delegation  of  Powers 
and  Duties,  Delegations  of  Authority  to 
the  Maritime  Administrator 

AGENCY:  Office  of  the  Secretary .  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  (Secretary)  hereby 
delegates  to  the  Maritime  Administrator 
authority  of  the  Secretary  of 
Transportation  under  sections  1008. 
1009.  and  1013  of  Public  Lau  104-324 
This  amendment  adds  a  new  paragraph 
1.66(x)  to  reflect  this  delegation  of 
authority 

EFFECTIVE  DATE:  This  rule  becomes 
effective  January  21.  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Weaver,  Chief.  Division  of 
Management  and  Organization, 
Maritime  Administration.  MAR-318, 
Room  7301.  400  Seventh  Street.  S,\V,. 
Washington.  DC  20590.  (2021  366-2811 
or  Gwyneth  Radloff.  Office  of  General 
Counsel  (C-50).  Department  of 
Transportation.  Room  10424,  400 
Seventh  Street.  SW,  Washington,  DC 
20590.  (202)  366-9305. 
SUPPLEMENTARY  INFORMATION:  Under 
sections  1008.  1009.  and  1013  of  Public 
Law  104-324  ,  the  Secretary  of 
Transportation  (Secretary)  may  convey 
the  right,  title,  and  interest  of  the  United 
States  Government  in  certain  specified 
vessels,  equipment,  and  materials  to 
specified  recipients  or  for  specified 
purposes.  This  amendment  to  49  CFR 
Part  1  delegates  the  Secretary's 
authorities  related  to  the  above 
responsibilities  to  the  Maritime 
.administrator. 

Since  this  amendment  relates  to 
departmental  management, 
organization.  procMure,  and  practice, 
notice  and  comment  are  unnecessary, 
and  the  rule  maj'  become  effective  in 
fewer  than  30  days  after  publication  in 
the  Federal  Register 

List  of  Subjects  in  49  CFR  Part  1 

.Authority  delegations  (Government 
agencies).  Organizations  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows; 

PART  1— [AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 
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Authority:  49  U  S.C.  322;  Pub  L.  101-552, 

28  use  2672.  31  U.S.C.  3711(a)(2). 

2.  Section  1.66  is  amended  by 
inserting  a  new  paragraph  (x),  to  read  as 
follows: 

§  1.66    Delegation  to  Maritime 
Administrator. 

*  *         •         *         « 

(x)  Carry  out  the  responsibilities  and 
exercise  the  authorities  of  the  Secretary 
of  Transportation  under  sections  1008, 
1009,  and  1013  of  Public  Law  104-,?24; 

•  ♦         ♦         «         • 

Issued  at  Washington,  DC  this  31st  day  of 
DecRmtHT  1996. 
Federico  Peiia, 

Sn'rctary-  of  Transportation. 

(FK  Dot  97-1 2.S2  Filed  1-16-97;  8:45  ami 
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Research  and  Special  Programs 
Administration 

49  CFR  Part  192 


[Docket  No.  PS-118;  Amendment  192-80] 

RIN2137-AB97 

Excess  Flow  Valve— Performance 
Standards 

AGENCY:  Research  and  Special  Programs 
Administration.  (RSP.A).  DOT. 
ACTION:  Final  rule;  response  to  petition 
for  reconsideration. 

SUMMARY:  This  action  concerns  a 

petition  from  the  .American  Gas 
Association  (AC..-\)  to  reconsider  and 
clarify  certain  provisions  of  the  excess 
flow  valve  (EFV)  performance  standards 
regulations.  AG.As  request  to  clarify  the 
rule  by  deleting  language  in  the 
regulation  concerning  sizing  of  the  EFV 
and  lo<.;ating  the  EFV  beyond  the  hard 
surface  is  granted  because  some 
operators  are  apparently  misinterpreting 
this  language.  AGA's  request  to  delete 
the  recommended  installation  standards 
from  the  performance  standards  rule 
and  include  them  in  the  notification 
rulemaking  is  denied  because  such 
standards  are  applicable  to  an  EFV's 
safe  and  reliable  operation  .AGA's 
request  to  allow  an  operator  to 
determine  how  to  identify  the  presence 
of  an  EF\'  in  the  sen,  ice  line  is  denied 
because  the  final  rule  already  allows  the 
operator  this  flexibility.     - 
EFFECTIVE  DATE:  Februarv  18.  ic^q? 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni  (202)  ,366-4571.  regarding 
this  final  rule  or  the  Dockets  Unit,  (202) 
366-5046,  regarding  copies  of  this  final 
rule  or  other  material  in  the  docket. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  June  20,  1996  (61  FR  31449), 
RSPA  published  regulations  (49  CFR 
192.381)  prescribing  performance 
standards  for  EFVs  used  to  protect 
single-residence  service  lines.  In  a 
petition  for  reconsideration  and  request 
for  clarification  dated  July  17,  1996, 
AGA  asked  RSPA  to  reconsider  several 
provisions  of  this  final  rule  on  EFV 
performance  standards.  On  July  30, 
1996,  OPS  and  AGA  met  to  discuss  the 
issues  in  the  petition. 

AGA  Petition  for  Reconsideration 

I.  AGA  contended  that  the  marking 
requirement  (§  192.381(c))  and 
recommendations  concerning  where  to 
locate  the  EFV  (§  192.381(d))  and 
whether  to  install  an  EFV  in  certain 
circumstances  (§  192.381(e))  are 
installation  standards  and  should  not 
have  been  included  in  the  final  rule  on 
EFV  performance  standards.  AGA 
maintained  that  these  requirements 
should  have  been  included  in  RSPAs 
notice  of  proposed  rulemaking  on  EFV 
customer  notification  (61  FR  33476; 
June  27,  1996),  and  subject  to  notice  and 
comment. 

Response:  RSPA  disagrees  that  the 
marking  requirement  and  the 
recommendations  on  locating  and 
installing  an  EFV  are  misplaced  and 
were  not  subject  to  notice  and  comment. 
RSPA  established  the  EFV  performance 
standards  as  minimum  requirements  for 
an  EFV  to  perform  safely  and  reliably 
when  installed  in  a  gas  piping  system. 
The  marking  requirement  and  the 
recommendations  on  locating  and 
installing  an  EFV  were  included  in  the 
rule  because  RSPA  considers  them 
integral  to  an  EFV's  performance. 

RSPA  recommended  the 
circumstances  in  which  an  operator 
should  not  install  an  EFV  and  where  the 
operator  should  locate  the  EFV  to 
address  concerns  raised  during  the  EFV 
rulemaking  process.  Because  these 
recommendations  addressed  comments 
that  were  made  during  the  EFV 
rulemaking  process,  although  not 
specifically  proposed,  RSPA  considered 
them  to  be  within  the  scope  of  the  EFV 
rulemaking.  To  address  commenters' 
concern  about  placing  an  EFV  in  a 
system  where  contaminants  could  cause 
a  malfunction.  RSPA  included  a 
recommendation  that  operators  consider 
this  factor  when  installing  an  EFV. 
Similarly,  to  address  concerns  about 
protecting  the  maximum  length  of 
service  line,  as  well  as  comments  about 
logistical  and  economic  difficulties  in 
installing  or  removing  an  EFV  beneath 
a  hard  surface,  RSPA  recommended  that 


an  operator  locate  the  EFV  beyond  the- 
hard  surface  and  as  near  the  gas  supply 
main  as  practical.  Both  recommended" 
standards  affect  an  EFV's  operation  and 
reliability,  and  are  better  suited  to  the 
performance  standards  rule  than  the 
notification  rulemaking.  The  proposed 
notification  rule  proposes  to  require 
operators  to  notify  customers  about  the 
availability,  safety  benefits,  and  cost 
associated  with  EFV  installation,  issues 
not  related  to  an  EFV's  operation. 

The  requirement  to  identify  the 
presence  of  an  EFV  in  a  service  line  by 
marking  or  other  means  is  intended  to 
alert  personnel  servicing  the  line  to  its 
presence.  Although  not  technically  a 
performance  standard,  the  requirement 
is  better  placed  in  the  performance 
standards  rule  because  it  helps  to  ensure 
that  a  service  line  with  an  EFV  is 
properly  serviced. 

Accordingly,  for  the  reasons 
discussed,  RSPA  does  not  adopt  AGA's 
suggestion  to  amend  the  final  rule  by 
deleting  these  sections.  However,  AGA's 
additional  concerns  about  the 
recommendation  to  locate  an  EFV 
beyond  the  hard  surface  are  addres.sed 
in  section  III  of  this  document. 

II.  AGA  requested  RSPA  to  clarify  the 
requirement  to  mark,  or  otherwise 
identify,  the  presence  of- an  EFV  in  a 
.service  line  (§  192.381(c)).  AGA 
expressed  concern  that  marking  would 
notify  the  public  of  the  valve's  existence 
to  the  detriment  of  the  public's  safety. 
AGA  suggested  that  RSPA  amend  this 
requirement  to  allow  each  operator  to 
determine  the  method  to  identifv  the 
presence  of  an  EFV  in  the  service  line. 

Response:  By  requiring  an  operator  to 
mark  or  otherwise  identify  the  presence 
of  an  EFV  in  a  service  line,  the  final  rule 
intended  for  each  operator  to  determine 
how  to  identify  the  presence  of  an  EFV 
to  personnel  servicing  the  line.  The 
language  in  the  rule  left  to  the  operator's 
discretion  whether  to  identify  the  EFV's 
presenc;e  by  marking  the  line,  by 
indicating  on  maps  and  records,  or  by 
using  some  other  method.  When,  dui-ing 
the  meeting,  OPS  explained  that  this 
language  was  not  intended  to  limit  an 
operator.  AGA  agreed  that  further 
clarifying  language  was  not  needed. 
Thus,  we  do  not  see  any  neces.sity  for 
modifying  the  rule. 

III.  the  final  rule  (§  192.381  (d)) 
recommended  that  an  operator  locate  an 
EFV  beyond  the  hard  surface  and  as 
near  as  practical  to  the  fitting 
connecting  the  service  line  to  its  sourf:e 
of  gas  supply.  In  its  petition  AGA  said 
that  the  language  specifying  that  an  EFV 
should  he  located  beyond  the  hard 
surface  could  increase  the  costs  of 
installation  and  reduce  the  safety 
benefits  of  EFVs.  AGA  explained  that 
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under  the  three  most  common 
iristallation  and  replacement  methods 
(trenching,  boring,  insertion),  an 
additional  excavation  or  cutting  and 
resealing  of  the  pipe  would  be  needed 
to  accommodate  the  requirement. 
Furthermore,  the  effect  of  this 
requirement  would  be  to  install  the  EFV 
further  !"rom  the  service  line  than 
necessary. 

i?esponse.- RSPA  intended  in  the  final 
rule  that  if  an  EFV  were  installed  in  a 
service  line,  it  would  be  located  as  near 
the  gas  supply  main  as  practical.  RSPA 
further  recommended  that  the  EFV  be 
located  beyond  the  hard  surface  to 
alleviate  concerns  raised  during  the 
rulemaking  process  that  installing  or 
removing  an  EFV  under  a  hard  surface 
would  result  in  increased  installation  or 
removal  costs.  To  avoid  any  confusion 
for  the  operator  about  where  best  to 
locate  an  EFV,  RSPA  is  deleting  the 
language  "beyond  the  hard  surface" 
from  the  rule. 

RSPA  continues  to  believe  that  if  an 
EFV  is  installed,  it  is  placed  as  near  the 
source  of  gas  supply  as  practical  to 
ensure  the  EFV  protects  the  maximum 
length  of  service  line.  Therefore,  we  are 
further  amending  the  section  to  clarifv 
the  original  intent  of  the  rule  by 
changing  "should  locate"  to  "shall 
locate  the  EFV  as  near  as  practical  to  the 
fitting  connecting  the  service  line  to  its 
source  of  gas  supply."  The  clarification 
continues  to  allow  the  operator  to 
decide  if  such  an  installation  is 
practical. 

IV.  AGA  argued  in  its  petition  that  the 
language  requiring  that  the  EFV  be 
"sized  to  close  at   *    *   *" 
(§192.381(a)(3)(I)),  has  caused 
confusion  among  operators.  AGA 
explained  that  because  sizing  is  usually 
done  by  an  engineer,  not  the 
manufacturer,  an  operator  could  not 
ensure  that  the  manufacturer  had  sized 
the  valve  correctly.  AGA  recommended 
RSPA  delete  this  language  or  clarifv 
who  bears  responsibilitv  for  ensuring 
the  EFV  is  correctly  sized. 

Response:  In  RSPA's  experience,  the 
language  concerning  sizing  should  not 
cause  confusion.  Nonetheless,  to 
preclude  this  possibility.  RSPA  is 
deleting  the  language  "Ibje  sized 
to  *   *   *"from§192.381(a)(3)(I). 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

The  Office  of  Management  and  Budget 
(0MB)  does  not  consider  this  final  rule 
to  be  a  significant  regulatory  action 
under  section  3(f)  of  Executive  Order 
12866.  Therefore,  0MB  did  not  review 
this  final  rule.  Also,  DOT  does  not 


consider  this  final  rule  to  be  significant 
under  its  regulatory'  policies  and 
procedures  (44  FR'i1034;  February  26. 
1979).  Because  this  final  rule  merely 
clarifies  an  existing  rule,  the  economic 
impact  is  too  minimal  to  warrant  an 
evaluation  of  costs  and  benefits. 
However,  an  economic  evaluation  of  the 
original  final  rule  is  available  for  review 
in  the  docket. 

Executive  Order  12612 

We  analyzed  this  final  rule  under  the 
principles  and  criteria  in  Exefiutive 
Order  12612  ("Federalism")  The  final 
rule  does  not  have  sufficient  federalism 
impacts  to  warrant  preparation  of  a 
federalism  assessment. 

Regulatory  Flexibility  Act 

I  certify ,  under  Section  605  of  the 
Regulatory-  Flexibility  Act.  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  does  not  modify  the 
paperwork  burden  that  operators 
already  have.  Therefore,  a  paperwork 
evaluation  is  unnecessary. 

List  of  Subjects  in  49  CFR  Fart  192 

Natural  gas.  Pipeline  safety.  Reporting 
and  record  keeping  requirements. 

RSPA  amends  49  CFR  part  192  as 
follows: 

PART  192— [AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows:     - 

Authority:  49  I'.S.C.  5103.  60102.  60104. 
60108.  60109,  60110.  60113  and  60118.  49 
CFR  1  53 

2.  Section  192.381  is  amended  by 
revising  paragraphs  (a)(3)(i),  and  (d)  to 
read  as  follows: 

§  192.381     Service  lines:  Excess  flow  valve 
pertormance  standards. 

(a)  *  *  * 

(3)  At  10  psip: 

(i)  Close  at.  or  not  more  than  .50 
percent  above,  the  rated  closure  flow 
rate  specified  by  the  manufacturer;  and 
***** 

(d)  An  operator  shall  lot;ate  an  excess 
fiow  valve  as  near  as  practical  to  the 
fitting  connecting  the  serv  ice  line  to  its 
source  of  gas  supply. 

*        »         •         •        # 

Issued  in  Washington.  E)C.  on  )anuarv  14. 

1997 

Keiley  S.  Coyner, 

Deputy  Adminislmtor. 

(FR  DfK.  97-1249  Filed  1-16-97-.  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  961 105310-6374-02;  I.D. 
102396A] 

RIN  064d-AJ31 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  FrameworV  Adjustment  17 

AGENCY:  National  Marine  Fisheries 
Sen'ice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  INOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Framework  .'Adjustment  17 
and  to  correct  the  regulations 
implementing  .Amendment  7  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  Framework  17 
restores  unused  days-at-sea  (D.^S)  to 
vessels  enrolled  in  the  D.-AS  effort- 
(  ontrol  call-in  system  that  fished  less 
than  one-sixth  of  their  Amendment  7 
D.AS  allocation  during  the  months  of 
Ma>  and  )une  1996.  The  intent  of  this 
rule  is  to  provide  vessels  with  their  full 
Amendment  7  allocation  of  DAS  and  to 
correct  an  inadvertent  omission  in  a 
previous  rule. 

EFFECTIVE  DATE:  lanuary  14.  1997. 
ADDRESSES:  Copies  of  Amendment  7  to 
ihe  Northeast  Multispecies  Fishery 
Management  Plan  (Amendment  7).  its 
regulatory  impact  review  (RIR)  and  the 
final  regulatory  flexibility  analysis 
(RFA)  contained  within  the  RIR.  its  final 
supplemental  environmental  impact 
statement,  and  Framework  .■Adjustment 
17  documents  are  available  upon 
request  from  Christopher  B  Kellogg, 
Acting  Executive  Director.  New  England 
Fishery  Management  Council  (Council). 
5  Brnadwa)  ,  Saugus.  .M.-A  01905-1U97. 
FOR  FURTHER  INFORMATION  CONTACT: 
Su.san  A.  Murphy.  N'MFS,  Fishery 
Policy  .'Analyst.  50H-281-9252. 
SUPPLEMENTARY  INFORMATION: 
.\niendment  7  to  the  FMP  (61  FR  27710, 
May  31.  1996)  became  effecti\e  on  luly 
1,  1996,  and  implemented  reductions  in 
D.'AS  for  vessels  already  under  the  effort- 
control  system.  During  the 
developmental  stages  of  Amendment  7. 
it  became  clear  that  the  .New  England 
Fishery  Management  Council  (Council) 
would  be  unable  to  submit  the 
amendment  in  time  for  it  to  be 
implemented  before  the  May  1  start  of 
the  new  fishing  year  To  address  this 
situation,  the  Council  agreed  to  prorate 
D.AS  to  adiust  for  the  gap  between  the 
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start  of  the  fishing  year  and  the 
implementation  date  of  the  revised 
allocations.  However,  because  this  had 
the  unintended  effect  of  assessing  a 
prorated  number  of  DAS,  regardless  of 
whether  the  DAS  were  actually  used, 
and  because  the  call-in  system  is  in 
place  to  assess  actual  DAS  used,  the 
Council  opted,  through  Framework  17, 
to  use  the  actual  method  for  those 
vessels  subject  to  the  call-in  system  in 
May  and  }une.  Further  details 
concerning  justification  for  and 
development  of  Framework  Adjustment 
17  were  provided  in  the  notice  of 
proposed  rulemaking  (61  FR  58365, 
November  14.  1996)  and  are  not 
repeated  here 

This  framework  restores  unused  DAS 
(up  to  one-sixth  of  the  full-year 
allocation)  to  vessels  enrolled  m  ttie 
call-in  system  in  May  and  lune  1996, 
and  that  did  not  record  more  than  one- 
sixth  of  their  full-year  allocation.  Since 
these  vessels  (vessels  holding  a  1996 
Amendment  5  multispecies  permit  in 
the  Individual.  Fleet,  or  Combination 
Vessel  categories)  had  the  opportunity 
to  request  a  change  in  permit  category, 
provided  that  the  application  was 
completed  and  sent  to  the  Regional 
Administrator  by  August  15,  1996,  the 
restoration  of  DAS  will  be  calculated 
based  on  the  permit  category  held  by  the 
vessel  on  August  16.  1996. 

This  rule  also  adds  surf  clam  and 
ocean  quahog  dredge  gear  to  the 
definition  of  exempted  gear  with  respect 
to  the  NE  multispecies  fishery-  (i  e  .  gear 
that  is  deemed  not  capable  of  catching 
multispecies).  This  gear  was 
inadvertently  excluded  from  the 
definition  in  the  final  rule  for 
.Amendment  7,  which  created  an 
inconsistency  with  the  final 
Amendment  7  document. 

Comments  and  Responses 

Comment:  Associated  Fisheries  of 
Maine,  Maine  Fishermen's  Wives 
Association.  Atlantic  Trawlers  Fishing. 
Inc.,  Senators  Olvmpia  I  Snowe  and 
William  S.  Cohen,  and  one  individual 
submitted  written  comments  in  support 
of  Framework  17  The  commenters 
asserted  that  the  proposed  rule  to 
Amendment  7  did  not  explain  how  D.AS 
would  be  prorated  and,  consequently, 
was  interpreted  by  many  to  mean  that 
DAS  would  be  prorated  only  for  those 
vessels  that  were  not  under  the  call-in 
system  previous  to  Amendment  7. 
Because  of  this  interpretation,  one 
commenter  stated  that  manv  vessels 
reserved  their  DAS  in  Mav  and  June  for 
periods  of  time  throughout  the  year  that 
are  traditionally  more  profitable  to  fish 
Several  others  stated  that  it  would 


create  a  financial  hardship  if  their 
unused  DAS  were  not  restored. 

Response:  With  the  approval  of 
Framework  Adjustment  17,  D.\S  will 
automatically  be  restored  to  vessels 
enrolled  in  the  call-in  system  that  fished 
less  than  one-sixth  of  their  .Amendment 
7  allocation  during  the  months  of  May 
and  June  1996. 

Classification 

In  addition  to  the  restoration  of 
unused  DAS  for  which  prior  notice  and 
opportunity  for  public  comment  was 
provided,  this  rule  corrects  a  provision 
for  which  full  prior  notice  and 
opportunity  for  comment  were  provided 
during  the  development  and 
implementation  of  Amendment  7. 
Therefore,  the  Assistant  .Administrator 
for  Fisheries,  NOAA  (A.-\).  under  5 
U.S.C.  553(b)(B),  finds  that  additional 
prior  notice  and  opportunity  for  public 
comment  is  unnecessary. 

Under  5  U.S.C.  55.3(d)(1),  both 
provisions  of  this  rule  are  not  subject  to 
a  delay  in  effectiveness  because  they 
relieve  restrictions  on  the  fishing 
industry. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reasons 
were  published  in  the  notice  of 
proposed  rulemaking  for  Framework 
Adjustment  17.  As  a  result,  a  regulatory 
flexibility  analysis  w-as  not  prepared, 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  13,  1997. 
Charles  Kamella. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.2.  the  definition  for 
"Exempted  gear"  is  revised  to  read  as 
follows: 

§S48.2     Definitions. 


Exempted  gear,  with  respect  to  the  NE 
multispecies  fishery,  means  gear  that  is 
deemed  to  be  not  capable  of  catching  NE 
multispecies  and  includes:  Pelagic  hook 
and  line,  pelagic  longline,  spears,  rakes, 
diving  gear,  cast  nets,  tongs,  harpoons, 
weirs,  dipnets,  stop  nets,  pound  nets, 
pelagic  gillnets,  pots  and  traps,  purse 
seines,  shrimp  trawls  (with  a  properly 
configured  grate  as  defined  under  this 
part),  surf  clam  and  ocean  quahog 
dredges,  and  midvvater  trawls. 
***** 

3.  In  §  648.82,  paragraphs  (b)(l)(i), 
(b)(2)(i),  (b)(5)(i),and(b)(7)(i)are 
revised,  and  paragraph  (j)  is  added  to 
read  as  follows: 

§648.82    Effort-control  program  for  limited 
access  vessels. 

*  ♦  »  *  « 

(b)  *  *  * 

(D*  *  * 

(i)  DAS  allocation.  A  vessel  fishing 
under  the  Individual  DAS  category  shall 
be  allocated  65  percent  of  its  initial 
1994  allocation  baseline,  as  established 
under  .Amendment  5  to  the  NE 
Multispecies  FMP,  multiplied  by  the 
proration  factor  of  0.833  for  the  1996 
fishing  year,  unless  a  vessel  qualifies  for 
a  restoration  of  DAS  under  paragraph  (j) 
of  this  section,  and  50  percent  of  its 
initial  allocation  baseline  for  the  1997 
fishing  year  and  beyond,  as  calculated 
under  paragraph  (d)(1)  of  this  section. 
***** 

(2)  *  *  * 

(i)  DAS  allocation.  A  vessel  fishing 
under  the  Fleet  DAS  category  shall  be 
allocated  116  DAS  (139  DAS  multiplied 
by  the  proration  factor  of  0.833)  for  the 
1996  fishing  year,  unless  a  vessel 
qualifies  for  a  restoration  of  DAS  under 
paragraph  (j)  of  this  section,  and  88  DAS 
for  the  1997  fishing  year  and  beyond. 


(i)  DAS  allocation.  A  vessel  fishing 
under  the  Combination  Vessel  category 
shall  be  allocated  65  percent  of  its 
initial  1994  allocation  baseline,  as 
established  under  Amendment  5  to  the 
NE  Multispecies  FMP,  multiplied  by  the 
proration  factor  of  0.833  for  the  1996 
fishing  year,  unless  a  vessel  qualifies  for 
a  restoration  of  DAS  under  paragraph  (j) 
of  this  section,  and  50  percent  of  its 
initial  allocation  baseline  for  the  1997 
fishing  year  and  beyond,  as  calculated 
under  paragraph  (d)(1)  of  this  section. 
***** 

(7)*  *  . 

(i)  DAS  allocation.  A  vessel  fishing 
under  the  Large  Mesh  Fleet  DAS 
category  shall  be  allocated  129  DAS 
(155  DAS  multiplied  by  the  proration 
factor  of  0.833)  for  the  1996  fishing  year, 
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unless  a  vessel  qualifies  for  a  restoration 
of  DAS  under  paragraph  ())  of  this 
section,  and  120  DAS  for  the  1997 
fishing  year,  and  beyond.  To  be  eligible 
to  fish  under  the  Large  Mesh  Fleet  D.A.S 
category,  a  vessel  while  fishing  under 
this  category  must  fish  with  gillnet  gear 
with  a  minimum  mesh  size  of  /"-inch 
(17.78-cm)  diamond  mesh  or  trawl  gear 
with  a  minimum  mesh  size  of  8-inch 
(20.32-cm)  diamond  mesh,  as  described 
under  §  64B.80fa)f2)(ii).  (b)(2)(ii).  and 
(c)(2Kii]. 


(j)  Restoration  oUinused  DAS.  X'essels 
that  held  valid  1996  Amendment  5  N'E 
multispecies  permits  in  the  individual. 
Fleet  or  Combination  \^essel  categories 
are  eligible  for  restoration  of  unused 
DAS  if  DAS  fished  during  Mav  and  lune 
199fi  was  less  than  one-sixth  of  thei.- 
1996  .Amendment  7  allocation 
Restoration  ot  D.AS  will  be  based  on  the 
N'E  multispecies  permit  categorv  held 
on  Augu'^t  16,  1996.  These  vessels  will 
be  automatically  credited  with  DAS 
equal  to  the  difference  between  the 
proration  reduction  and  their  DAS 


fished  during  May  and  June  1996.  as 
re(  orded  in  the  NMFS  (,ail-in  svsteni 
specified  at  t;  648  lOui  (or  on  other 
\erifiabie  evideni  e  ot  da\s  speni  fislunu 
for  nniltispeciesj.  It  the  number  of  D.-\S 
fished  during  this  t:me  period  ex.  eeded 
the  proration  reduction  amount,  those 
da\s  wiil  not  lie  subtracted  trijui  a 
v-ssej's  1996  alloc  at  ion 
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This  sectkxi  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rute  making  prior  to  the  adoption  of  the  final 
nies. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-0958] 

Bank  Holding  Companies  and  Change 
In  Bank  Control  (Regulation  Y);  Review 
of  Restrictions  In  the  Board's  Section 
20  Orders 

AOENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Proposed  conditions  to  board 

orders. 

SIMMARY:  The  Board  has  conducted  a 
comprehensive  review  of  the  prudential 
limitations  established  in  its  decisions 
under  the  Bank  Holding  Company  Act 
and  section  20  of  the  Class-Steagall  Act 
permitting  a  nonbank  subsidiary  of  a 
bank  holding  company  to  underwrite 
and  deal  in  securities.  The  Board  is 
seeking  comment  on  modifications  to 
these  limitations  that  the  Board  believes 
will  allow  section  20  subsidiaries  to 
operate  more  efficiently  and  serve  their 
customers  more  effectively.  These 
modifications  would  allow  section  20 
subsidiaries  to  operate  more  readily  in 
conjvmction  with  an  affiliated  bank, 
thereby  maximizing  synergies, 
enhancing  services,  and  possibly 
reducing  costs. 

DATES:  Comments  should  be  received  on 
or  before  March  10,  1997. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0958,  may  be 
mailed  to  Mr.  Wilham  \V.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20551.  Comments 
addressed  to  Mr.  Wiles  may  also  be 
dehvered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m..  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  may  be 
inspected  In  room  MP-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 


provided  in  Section  261.8  of  the  Board's 
Rules  Regarding  the  Availability  of 
Information,  12  CFR  261.8. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Baer.  Managing  Senior  Counsel 
(202)  452-3236.  Thomas  Corsi,  Senior 
.Attorney  (202)  452-3275,  Legal 
Division;  Michael  J.  Schoenfeld,  Senior 
Securities  Regulation  Analyst  (202) 
452-2781.  Division  of  Banking 
Supervision  and  Regulation;  for  the 
hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202)  452- 
3544 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  20  of  the  Glass-Steagall  Act 
provides  that  a  member  bank  of  the 
federal  Reserve  System  may  not  be 
affiliated  with  a  company  that  is 
"engaged  principally"  in  underwriting 
and  dealing  in  securities. '  Beginning  in 
1987,  the  Board  has  issued  a  series  of 
orders  authorizing  bank  holding 
companies  to  establish  'section  20 
subsidiaries  "  to  engage  in  underwriting 
and  dealing  in  securities  not  eligible  for 
underwriting  and  dealing  by  a  member 
bank.  -  In  those  orders,  the  Board 
established  a  series  of  prudential 
lestnctions  as  conditions  for  approval 
under  the  Bank  Holding  Company  Act. 
The  restrictions  are  designed  to  prevent 
securities  underwriting  and  dealing  risk 
from  being  passed  from  a  section  20 
subsidiary  to  an  affiliated  insured 
depository  institution,  and  thus  to  the 
federal  safety  net.  and  to  mitigate  the 
potential  for  conflicts  of  interest,  unfair 
competition,  and  other  ac'verse  effects 
that  may  arise  from  the  conduct  of  bank- 
ineligible  securities  activities. 

The  Board's  original  section  20  order 
in  1987  contained  twenty  restrictions, 
and  the  Board's  subsequent  order  in 
1989  allowing  underwriting  and  dealing 
in  all  debt  and  equity  securities 
contained  more  stringent  restrictions. 


'  12  U.S.C.  377. 

'  See.  e.g..  [  P  Morgan  S-  Co  .  The  Chase 
Manhattan  Corp  .  Bankers  Trust  \ew  York  Corp., 
Citicorp,  and  Security  Pacific  Corp.,  75  Federal 
RMerve  Bulletin  192  (19891  (hereafter.  1989  Order): 
Citicorp,  fJ*.  Morgan  S-  Co..  and  Bankers  Trust  New 
York  Corp  ,  73  Federal  Reserve  Bulletin  473  (1987) 
(hereafter.  1987  Order);  see  also  Canadian  Imperial 
Bank  of  Commerce.  The  Boyal  Bank  of  Canada, 
Barclays  PLC  and  Ban:lays  Bank  PVC.  76  Federal 
Reserve  Bulletin  158  (19901  (applying  earlier  orders 
to  section  20  subsidiaries  of  foreign  banksl 
(hereafter.  1990  Order). 


numbering  twenty-eight  in  all.  The 
restrictions  contained  in  these  orders 
are  not  imposed  on  any  nonbank 
subsidiary  of  a  bank  holding  company 
other  than  a  section  20  subsidiary. 

Although  the  restrictions  imposed  in 
the  Board's  section  20  orders  are 
commonly  known  as  "firewalls,"  the 
term  is  something  of  a  misnomer.  While 
some  of  the  most  important  restrictions 
are  intended  to  prevent  an  outbreak  of 
trouble  at  a  section  20  subsidiary  from 
spreading  to  an  affiliated  depository 
institution,  many  serve  other  purposes. 
For  example,  some  of  the  "firewalls"  are 
procedural,  and  others  are  directed 
towards  consumer  protection  or 
preventing  unfair  competition. 

Taken  together,  the  section  20 
firewalls  are  a  very  conservative  regime 
designed  to  isolate  a  section  20 
subsidiary  from  any  affiliated 
depository  institution  or  bank  holding 
company.  The  firewalls  have  prevented 
bank  holding  companies  from  reaping 
possible  synergy  gains  from  the 
operation  of  an  investment  bank.  The 
reasons  the  Board  chose  such  a 
conservative  regime  are  rooted  in  the 
time  they  were  adopted. 

First,  when  the  Board  approved 
establishment  of  the  initial  section  20 
subsidiaries  in  1987,  it  had  Uttle 
experience  supervising  investment 
banks  in  the  United  States.  Because 
affiliation  between  banks  and  securities 
underwriters  and  dealers  was  long 
considered  impractical  or  illegal,  bank 
holding  companies  had  not  operated 
such  entities  since  enactment  of  the 
Glass-Steagall  Act  in  1933.  Moreover, 
pre-Glass-Steagall  affiliations  were 
considered,  rightly  or  wrongly,  to  have 
caused  losses  to  the  banking  industry 
and  investors.  '  Thus,  affiliation  of 
banks  and  investment  banks  presented 
unknown  risks  that  were  considered 
substantial. 

Second,  although  the  Board 
recognized  in  1987  that  supervision  and 
regulation  of  broker-dealers  by  the 
Securities  and  Exchange  Commission 
provided  significant  protections,  the 
Board  had  little  experience  with  how 


'  Recent  research  indicates  that  this  belief  may 
have  been  inaccurate.  See,  e.g.,  George  ).  Benston. 
The  Separation  of  Commercial  and  Investment 
Banking:  The  Glass-Steagall  Act  Revisited  and 
Reconsidered  41  (1990)  ("The  evidence  from  the 
pre-Glass-Steagall  period  is  totally  inconsistent 
with  the  belief  that  banks'  securities  activities  or 
investments  caused  them  to  fail  or  caused  the 
financial  system  to  collapse."). 
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these  protections  operated  in  general  or 
would  operate  within  a  bank  holding 
company  in  particular. 

Third,  significant  protections  that 
currently  exist  with  respect  to  section 
20  subsidiaries  were  not  present  in 
1987.  Most  significantly,  section  23B  of 
the  Federal  Reserve  Act  was  under 
consideration  but  had  not  been  adopted 
at  the  time  of  the  Board's  1987  Order. 
As  noted  below,  many  of  the  firewalls 
duplicate  or  overlap  the  restrictions  of 
section  233,  which  requires  inter- 
affiliate  transactions  to  be  on  arm's 
length  terms,  prohibits  representing  that 
a  bank  is  responsible  for  a  section  20 
affiliate's  obligations,  and  prohibits  a 
bank  from  purchasing  certain  products 
from  a  section  20  affiliate. ''  Similarly, 
risk-based  capital  standards  did  not 
exist  in  1987.  Because  those  standards 
address  some  of  the  risks  present  in  a 
bank's  affiliation  with  an  investment 
bank,  they  too  overlap  with  some  of  the 
firewalls.  Also,  the  Interagency 
Statement  on  Retail  Sales  of  Nondeposit 
Investment  Products  was  not  adopted 
until  1994.  The  Interagency  Statement  is 
now  the  primary  means  by  which  the 
federal  banking  agencies  seek  to  ensure 
that  retail  banking  customers  are  not 
misled  about  the  nature  of  the  products 
that  they  are  purchasing. 

Introduction 

In  recognition  that  its  concerns  about 
affiliation  could  abate,  the  Board  stated 
at  the  time  it  adopted  the  firewalls  that 
it  would  continue  to  review  their 
appropriateness  in  the  light  of  its 
experience  in  supervising  section  20 
subsidiaries.  The  Board  has  now 
undertaken  a  comprehensive  review  of 
the  restrictions  imposed  in  its  section  20 
orders,  and  is  proposing  to  eliminate 
most  of  them,  and  incorporate  the  rest 
in  a  statement  of  operating  standards 
that  the  Board  believes  are  appropriate 
for  section  20  subsidiaries. 

The  risks  of  securities  underwriting 
and  dealing  have  in  the  Board's 
experience  proven  to  be  manageable  in 
a  bank  holding  company  framework, 
and  bank  holding  companies  and  banks 
have  successfully  undertaken  and 
managed  activities  posing  similar  risks 
for  which  no  firewalls  were  erected. 
Finally,  many  of  the  firewalls  are 
duplicated,  or  at  least  addressed  in 
some  way,  by  other  statutes  or 
regulations  that  are  more  narrowly 
tailored  to  addiessing  the  perceived  risk 
or  conflict.  Thus,  in  many  cases  where 
the  Board  is  proposing  to  eliminate  a 
firewall,  another  restriction  will  remain. 

The  Board  believes  that  the  proposed 
changes  will  allow  section  20 


♦  12  U.S.C.  371C-1. 


subsidiaries  to  operate  more  efficiently 
and  serve  their  customers  more 
effectively,  consistent  with  the  safety 
and  soundness  of  affiUated  banks.  The 
most  important  changes  being  proposed 
by  the  Board  address  the  firewalls 
regarding  funding  of  a  section  20 
subsidiary  by  an  affiliated  bank,  credit 
enhancements  provided  by  a  bank  to 
issuers  of  securities  underwritten  by  a 
section  20  affiliate,  and  loans  provided 
by  a  bank  to  customers  purchasing 
products  of  a  section  20  affihate.  These 
changes  would  allow  section  20 
subsidiaries  to  operate  more  readily  in 
conjunction  with  an  affiliated  bank, 
thereby  maximizing  synergies, 
enhancing  services,  and  possibly 
reducing  costs. 

The  Board  is  proposing  to  retain  those 
restrictions  that  address  issues  of  bank 
safety  and  soundness,  significant 
conflicts  of  interest,  or  other  concerns 
that  are  not  addressed  by  other  statutes 
or  regulations.  With  respect  to  safety 
and  soundness,  the  Board  believes  that 
it  is  essential  that  any  bank  holding 
company  operating  a  section  20 
subsidiary'  ensure  that  its  subsidiarv 
banks  are  well  capitalized.  Accordingly, 
the  Board  is  proposing  to  reserve  the 
discretion  to  reimpose  the  funding, 
credit  extension,  and  credit 
enhancement  firewalls  in  the  event  that 
an  affiliated  bank  or  thrift  becomes  less 
than  well  capitalized  and  the  bank 
holding  company  does  not  promptly 
restore  it  to  the  well-capitalized  level. 

The  Board  proposes  to  incorporate  in 
a  statement  of  operating  standards  the 
practices  that  it  believes  a  bank  holding 
company  and  its  section  20  subsidiary' 
should  follow  in  order  to  ensure  safety 
and  soundness  and  avoid  conflicts  of 
interest.  For  each  of  the  existing 
firewalls,  the  Board  seeks  comment  on 
whether  that  firewall,  either  alone  or  as 
part  of  a  larger  framework  of 
restrictions,  is  necessary  to  ensure  that 
underwriting  and  dealing  in  bank- 
ineligible  securities  is  conducted  in  a 
safe  and  sound  manner,  and  not  subject 
to  significant  conflicts  of  interests,  and 
should  therefore  be  included  as  an 
operating  standard. 

The  Board  also  seeks  comment  on 
whether  adjustments  to  the  proposed 
operating  standards  are  necessarv  to 
address  issues  unique  to  foreign  banks. 
In  its  1990  Order,  the  Board  adopted  a 
modified  series  of  firewalls  for  foreign 
banks.  The  Board  intends  for  the 
proposed  operating  standards  to  applv 
to  both  domestic  and  foreign  banking 
organizations  operating  a  section  20 
subsidiarv. 


Discussion 

Set  forth  below  are:  (1)  each  of  the 
firewalls  established  in  the  Board's  J 959 
Order,  including  any  amendments 
subsequently  made  to  that  firewall: '  (2) 
a  description  of  whether  the  firewall 
was  included  in  the  1987  Order  and  the 
1990  Order;  and  (3)  a  request  for 
comments  on  the  firewall. 

I.  Capital  Adequacy  Conditions 

Firewall  Ha)  (Deduction  of  investment 
in  Subsidiary  From  Bank  Holding 
Company  Capital) 

Text  of  1989  Order.  In  determining 
compliance  with  the  Board's  Capital 
Adequacy  Guidelines,  each  Applicant 
shall  deduct  from  its  consolidated 
primary  capital  any  investment  it  makes 
in  the  underwriting  subsidiary  that  is 
treated  as  capital  in  the  underwriting 
subsidiary.  In  accordance  with  the  risk- 
based  component  of  the  Board's  Capital 
Guidelines.  Applicant  shall  deduct  50 
percent  of  the  amount  of  any  investment 
in  the  underwriting  subsidiary  from  Tier 
1  capital  and  50  percent  from  Tier  2 
capital.  In  calculating  primar\'  capital 
and  risk-based  capital  ratios.  Apphcant 
should  also  exclude  the  underwriting 
subsidiar>''s  assets  from  the  holding 
company's  consoUdated  assets. 

1987  and  1990  Order.  The  1987  Order 
provided  for  a  similar  capital  deduction 
under  an  earlier  set  of  capital  standards. 
The  1990  Order  requires  compliance 
with  internationally  accepted  risk-based 
capital  requirements  after  deduction  of 
any  investment  in  the  section  20 
subsidiarv-  that  is  treated  as  capital  in 
that  subsidiary. 

Request  for  Comment.  The  Board 
proposes  to  eliminate  this  restriction. 
The  purpose  of  this  firewall  was  to 
ensure  that  a  bank  holding  company 
maintained  sufficient  resources  to 
support  its  federally  insured  depository 
institutions  and  other  banking 
operations  by  deducting  any  exposure  to 
its  section  20  subsidiary  from  its 
regulatory-  capital.  The  Board  has 
viewed  the  deduction  as  reinforcement 
for  the  important  requirement  that  any 
bank  holding  company  that  seeks  to 
establish  a  section  20  subsidiarv.  and 
the  insured  depository  institutions 
controlled  by  that  bank  holding 
company,  be  strongly  capitahzed. 

In  practice,  however,  the 
deconsolidation  requirement  has 
created  regulatory'  burden  without 
strengthening  the  capital  of  the 
organization.  The  deconsolidation 
requirement  is  inconsistent  with  G.\AP 
and  has  therefore  created  confusion  and 
imposed  costs  by  requiring  bank 


'  Fcxjtnotes  to  the  orders  are  omitted. 
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holding  companies  to  prepare 
statements  on  two  bases.  Meanwhile, 
the  deduction  does  not  strengthen  the 
capital  of  any  insured  depository 
institution  affiliate  of  the  section  20 
subsidiary  or  the  section  20  subsidiary 
itself,  which  is  already  subject  to  SEC- 
imposed  capital  requirements. 
Elimination  of  the  deduction  would  not 
create  or  expose  any  incentive  for  a 
bank  holding  company  to  take  capital 
necessary  to  support  a  depository 
institution  and  reinvest  it  in  a  section  20 
subsidiary.  Finally,  the  Board  has 
recently  adopted  a  system  for  analyzing 
market  risk  that  will  better  measure  the 
capital  adequacy  of  a  banking 
organization. 

Moreover,  based  on  its  experience 
supervising  section  20  subsidiaries  over 
the  past  nine  years,  the  Board  does  not 
believe  that  the  activities  of  a  section  20 
subsidiary  are  so  uniquely  risky  as  to 
merit  a  capital  treatment  different  from 
other  nonbank  affiliates,  which  are  not 
subject  to  a  deduction  requirement. 

Firewall  1  (b)  (Deduction  of  Extensions 
of  Credit  From  Holding  Company 
Capital) 

Text  of  1989  Order.  Applicant  shall 
also  deduct  from  its  regulatory  capital 
any  credit  it  or  a  nonbank  subsidiary- 
extends  directly  or  indirectly  to  the 
undervmting  subsidiary  unless  the 
extension  of  credit  is  fully  secured  by 
U.S.  Treasury  secvuities  or  other 
marketable  securities  and  is 
collaterahzed  in  the  same  manner  and 
to  the  same  extent  as  would  be  required 
under  section  23A(c)  of  the  Federal 
Reserve  Act  if  the  extension  of  credit 
were  made  by  a  member  bank.  In  the 
case  of  the  risk-based  component  of  the 
Board's  Capital  Guidelines,  the 
deductions  for  unsecured  or  not  fully- 
secured  or  inadequately  collateralized 
loans  shall  be  taken  50  percent  from 
Tier  1  and  50  percent  from  Tier  2  as 
described  above.  Notwithstanding  these 
adjustments.  Applicant  should  continue 
to  maintain  adequate  capital  on  a  fully 
consolidated  basis. 

1987  and  1990  Order  This  restriction 
was  not  included  in  the  1987  Order.  A 
similar  deduction  was  required  under 
the  1990  Order. 

Request  for  Comment.  The  Board 
proposes  to  eliminate  the  deduction 
required  by  this  firewall  for  the  same 
reasons  as  Firewall  1(a),**  but  retain  the 
requirement  that  a  bank  holding 
company  maintain  adequate  capital  on 


'The  Board's  Capital  Guidelines  may  continue  to 
require  certain  deductions  from  regulatory  capital 
mdependent  of  this  restriction,  and  those 
deductions  would  be  unaffected. 


a  fully  consolidated  basis  as  a  condition 
for  operating  a  section  20  subsidiary. 

Firewall  2  (Prior  Approval  Requirement 
for  Investments  in  Subsidiary) 

Text  of  1989  Order.  No  Applicant  nor 
any  of  its  nonbank  subsidiaries  shall, 
directly  or  indirectly,  provide  any  funds 
to,  or  for  the  benefit  of,  an  underwriting 
subsidiary,  whether  in  the  form  of 
capital,  secured  or  unsecured  extensions 
of  credit,  or  transfer  of  assets,  without 
prior  notice  to  and  approval  by  the 
Board. 

1987  and  1990  Order.  This  restriction 
was  not  included  in  the  1987  Order.  The 
same  restriction  was  included  in  the 
1990  Order. 

Board  Action.  The  Board  is  ref)ealing 
this  restriction,  which  requires  prior 
notice  and  Board  approval  before  a  bank 
holding  company  or  its  nonbank 
subsidiaries  may  advance  funds  to  its 
section  20  subsidiary.  As  the  firewall  is 
procedural,  the  Board  is  not  seeking 
comment  on  the  change,  which  will  be 
effective  immediately. 

The  prior  approval  requirement, 
which  is  applied  only  to  investments  in 
a  section  20  subsidiary,  was  intended  to 
ensure  that  resources  needed  to  support 
a  bank  holding  company's  insured 
subsidiaries  were  not  diverted  to  the 
undervmting  subsidiary  However,  in 
practice,  bank  holding  companies 
require  sufficient  funding  flexibility  to 
accommodate  business  growth  over  a 
multi-year  period,  and  the  Board  has 
thus  been  faced  with  the  choice  of 
allowing  them  this  flexibility  by 
approving  open-ended  funding  plans  or 
micromanaging  the  funding  of  section 
20  subsidiaries.  The  Board  has  opted  for 
the  former  course,  relying  on 
supervisory  tools  that  allow  the  Board  to 
institute  corrective  action  should  it 
determine  that  excessive  bank  holding 
company  resources  are  being  diverted  to 
a  section  20  subsidiary.  The  normal 
supervisory  process,  which  includes 
annual  inspections,  off-site  monitoring, 
and  review  of  annual  reports,  has 
proven  sufficient  to  determine  whether 
a  bank  holding  company  is 
disadvantaging  its  insured  depository 
institution  subsidiaries  by  making 
imprudent  investments  in  a  nonbank 
subsidiary.  The  Board  therefore  believes 
that  the  prior  approval  firewall  can  be 
eliminated,  especially  as  section  23A  of 
the  Federal  Reserve  Act  will  continue  to 
limit  any  transfer  of  funds  from  an 
insured  depository  institution  affiliate.^ 

Firewall  3  (Requirement  of  Capital  Plan) 

Text  of  1989  Order.  Before 
commencing  the  new  activities,  each 


Applicant  must  submit  to  the  Board 
acceptable  plans  to  raise  additional 
capital  as  required  by  this  Order  or 
demonstrate  that  it  is  strongly 
capitalized  and  will  remain  so  after 
making  the  capital  adjustments 
authorized  or  required  by  this  Order.  An 
Applicant  may  not  commence  the 
proposed  activities  until  it  has  received 
a  Board  determination  that  the  capital 
plan  satisfies  the  requirements  of  this 
Order  and  has  raised  the  additional 
capital  required  imder  the  plan. 

1987  and  1990  Order.  This  restriction 
was  not  included  in  the  1987  Order  oi 
the  1990  Order. 

Request  for  Comment.  The  Board 
analyzes  the  capital  adequacy,  financial 
condition,  and  business  plan  of  each 
applicant  before  approving  its 
appUcation  to  engage  in  underwriting 
and  dealing  pursuant  to  section  20.  The 
Board  has  authority,  independent  of  this 
firewall,  to  require  an  applicant  to  raise 
additional  capital  whenever 
appropriate.  The  Board  proposes  to 
eliminate  this  firewall  as  superfluous. 

Firewall  4  (Capital  Adequacy 
Requirement) 

Text  of  1 989  Order.  The  undervmting 
subsidiary  shall  maintain  at  all  times 
capital  adequate  to  support  its  activity 
and  cover  reasonably  expected  expenses 
and  losses  in  accordance  with  industry 
norms. 

1987  and  1990  Order.  Same. 

Request  for  comment.  The  Board 
seeks  comment  on  whether  to  retain  this 
firewall,  which  has  been  understood  to 
require  section  20  subsidiaries  to 
maintain  capital  levels  consistent  with 
industry  norms  for  independent 
investment  banks.  The  purpose  of  this 
capital  requirement  was  to  prevent  a 
section  20  subsidiary  from  operating 
below  industry  capital  standards  by 
trading  on  the  reputation  of  its  affiliated 
bank.  The  requirement  thus  seeks  to 
prevent  section  20  subsidiaries  from 
being  able  to  leverage  themselves  more 
than,  and  gain  a  competitive  advantage 
over,  their  independent  competitors, 
and  to  serve  as  a  buffer  to  protect  the 
affiliated  bank. 

This  restriction  has  proven  confusing 
and  controversial,  as  "industry  norms  " 
are  difficult  to  determine.  Although  the 
SEC  imposes  capital  and  "haircut" 
requirements  on  all  broker-dealers, 
including  section  20  subsidiaries,  these 
levels  cannot  be  considered  industry 
norms. 8  Most  investment  banks. 


'  12  U.S.C.  371c. 


•17  CFR  240.15C3-1.  The  SEC  capital  rule  is 
intended  to  allow  prompt  liquidation  of  a  broker- 
dealer  in  order  to  satisfy  the  claims  of  its  creditors, 
and  broker-dealers  failing  to  meet  SEC  capital 
requirements  are  inunediately  liquidated.  Thus, 


UMI 
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particularly  significant  underwriters, 
maintain  capital  greatly  in  excess  of  SEC 
minimums,  and  Federal  Reserve 
examiners  have  accordingly  expected 
section  20  subsidiaries  to  maintain 
capital  before  haircuts  that  is  at  least 
100  percent  greater  capital  than  SEC 
haircut  requirements.  Some  section  20 
subsidiaries  have  complained  that  their 
competitors  maintain  a  lesser  amount  of 
capital.  They  also  argue  that  whereas 
SEC  capital  requirements  allow  all 
capital  to  be  concentrated  in  the  broker- 
dealer  and  dedicated  to  meeting  capital 
requirements,  a  bank  holding  company 
must  meet  capital  requirements  at  the 
bank  and  holding  company  levels  as 
well. 

Moreover,  the  Board  already  measures 
bank  holding  company  capital  on  a 
consolidated  basis,  including  the  capital 
and  assets  of  the  section  20  subsidian,-. 
Therefore,  the  Board  believes  that  it  may 
be  unnecessary  to  impose  a  separate 
capital  requirement  on  the  bank  holding 
company's  section  20  subsidiary.  The 
Board  notes  that  such  capital 
requirements  have  not  been  generally 
imposed  on  other  holding  company 
subsidiaries. 

II.  Credit  Extensions  to  Customers  of 
the  Underwriting  Subsidiary 

The  purpose  of  Firewalls  5-12  is  to 
prevent  a  bank  or  bank  holding 
company  from  exposing  itself  to  loss  in 
order  to  benefit  the  underwriting  or 
deaUng  activities  of  its  affiliate.  They 
are  the  firewalls  most  directly  linked  to 
the  hazards  of  commercial  and 
investment  banking  affiliation  that 
motivated  the  authors  of  the  Glass- 
Steagall  Act.  The  Board  has  noted  that 
preserving  the  soundness  and 
impartiality  of  credit  is  one  of  its  major 
concerns  under  the  banking  laws. 

However,  as  financial  intermediation 
has  evolved,  corporate  customers 
frequently  seek  to  obtain  a  variety  of 
funding  mechanisms  from  one 
organization.  By  prohibiting  banks  from 
providing  routine  credit  enhancements 
in  tandem  with  a  section  20  affiliate,  the 
existing  firewalls  hamper  the  ability  of 
bank  holding  companies  to  serve  as  full- 
service  financial  services  providers  and 
reduce  options  for  customers.  For 
example,  existing  corporate  customers 
of  a  bank  may  wish  to  issue  commercial 
paper  or  issue  debt  in  some  other  form. 
Although  the  bank  may  refer  the 
customer  to  its  section  20  affiliate,  the 
bank  is  prohibited  fi-om  providing  credit 
enhancements  even  though  it  may  be 
the  institution  best  suited  to  perform  a 
credit  analysis — and,  with  smaller 


customers,  perhaps  the  only  institution 
willing  to  perform  a  credit  analysis. 

Furthermore,  these  restrictions  do  not 
apply  to  credit  extensions  or  credit 
enhancements  extended  in  conjunction 
with  underwriting  of  bank-eligible 
securities  by  a  section  20  affiliate,  and 
there  has  not  been  significant  abuse  in 
this  area. 9  As  with  bank-eligible 
securities,  even  in  the  absence  of  these 
firewalls,  protections  for  the  bank 
would  remain;  those  protections  are 
discussed  below  in  the  context  of  each 
firewall.  Finally,  as  noted  above,  the 
Board  is  proposing  to  reserve  its 
authority  to  impose  the  funding,  credit 
extension,  and  credit  enhancement 
firewalls  in  the  event  that  an  affiliated 
bank  or  thrift  becomes  less  than  well 
capitalized  and  the  bank  holding 
company  does  not  promptly  restore  it  to 
the  well-capitalized  level. 

Firewall  5  (Restriction  on  Credit 
Enhancement) 

Text  of  1989  Order.  No  Applicant  or 
subsidiary  shall  directly  or  indirectly 
extend  credit,  issue  or  enter  into  a 
stand-by  letter  of  credit,  asset  purchase 
agreement,  indemnity,  guarantee, 
insurance  or  other  facility  that  might  be 
viewed  as  enhancing  the 
creditworthiness  or  marketabilitv  of  an 
ineligible  securities  issue  underwritten 
or  distributed  by  the  underwriting 
subsidiarv'. 

1987  and  1990  Order.  The  1987  Order 
was  substantially  the  same,  and  the 
1990  Order  applied  the  same 
restrictions  to  U.S.  affihates  and 
branches  and  agencies  of  foreign  banks. 

Request  for  Comment.  The  Board 
proposes  to  eliminate  the  credit 
enhancement  firewall,  as  it  beheves  that 
other  protections  adequately  serve  its 
purposes,  and  its  burden  on  section  20 
subsidiaries  and  their  customers 
therefore  cannot  be  justified.  First,  a 
bank  would  be  required  to  hold  capital 
against  all  credit  enhancements 
extended  to  customers  of  its  section  20 
affiliate.  Notably,  at  the  time  the 
firewalls  were  adopted,  the  existing 
regulatory  capital  regime  did  not  take 
account  of  off-balance-sheet  obligations 
Thus,  a  bank  exposing  itself  to  loss  bv 
issuing  a  standby  letter  of  credit, 
guarantee,  or  other  credit  enhancement 
would  not  have  been  required  to  hold 
capital  against  that  exposure.  Under  the 
current  risk-based  capital  system,  a  bank 
would  be  required  to  hold  capital 


healthy  broker-dealers  do  not  operate  near  SEC 
minimum  requirements. 


'Furthermore,  since  1981.  national  banks  have 
been  allowed  to  credit  enhance  their  own  private 
placements  of  bank-ineligible  securities.  The  Board 
is  not  aware  of  any  unmanageable  losses  having 
arisen  from  this  activity. 


against  the  credit  equivalent  amount  of 
such  an  obligation.  '" 

Second,  the  amount  of  credit  that  a 
bank  could  extend  to  an  issuer  of 
securities  underwritten  by  a  section  20 
affiliate  would  also  be  limited  by  loan- 
to-one  borrower  rules.  For  example, 
national  banks  may  only  lend  an 
amount  equal  to  15  percent  of  their 
capital  on  an  uncoUaterahzed  basis  and 
an  additional  10  percent  of  their  capital 
on  a  collateralized  basis,  and  credit 
enhancements  generally  would  be 
aggregated  along  with  all  other  credit 
extended  to  an  issuer  in  measuring 
compliance  with  these  limits.  ' ' 

Third,  the  proposed  operating 
standards  include  the  existing  firewalls 
emphasizing  the  importance  of  credit 
standards  and  documentation.  Such 
controls  should  ensure  that  anv  credit 
enhancement  is  ex-tended  consistent 
with  the  internal  procedures  of  the 
bank,  that  independent  credit  judgment 
is  exercised,  and  that  documentation  is 
maintained  that  would  allow  examiners 
to  assess  compliance  with  these 
policies.  A  credit  that  would  generally 
fail  to  meet  the  bank's  credit  standards 
should  not  be  extended  because  the 
credit  would  directly  or  indirectly 
benefit  a  section  20  affiliate. 

Finally,  section  23B  of  the  Federal 
Reser\'e  Act  would  require  that  all  credit 
enhancements  extended  to  an  issuer 
whose  securities  are  being  underwritten 
by  a  section  20  affiliate  be  on  an  arm's- 
length  basis.  Thus,  for  example,  a  bank 
could  not  offer  such  credit 
enhancements  below  market  prices,  or 
to  customers  who  were  poor  credit  risks, 
in  order  to  generate  underwriting 
business  for  a  section  20  affiliate. 
Similarly,  section  106  of  the  Bank 
Holding  Company  .Act  .Amendments  of 
1970  would  prohibit  a  bank  from 
offering  discounted  credit 
enhancements  on  the  condition  that  an 
issuer  obtain  investment  banking 
services  from  a  section  20  affiliate. 

Firewall  6  (Restriction  on  Funding 
Purchases  of  Securities) 

Text  of  1989  Order.  No  Applicant  or 
subsidiary  (other  than  the  underwriting 
subsidiary)  shall  knowingly  extend 
credit  to  a  customer  directly  or 
indirectly  secured  by,  or  for  the  purpose 
of  purchasing,  any  ineligible  security 
that  an  affiliated  underwriting 
subsidiary  underwrites  during  the 
period  of  the  underwriting  or  for  30 
days  thereafter,  or  to  purchase  from  the 
underwriting  subsidiary  any  ineligible 
security  in  which  the  underwTiting 


i°Sw,  eg..  12  CFR  208,  Appendix  A.ID.D  (ri»k- 
based  capital  standards  (or  stale  member  banks). 
"  12  U.S.C  84.  12  CFR  32.2. 
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subsidiary  makes  a  market.  This 
limitation  extends  to  all  customers  of 
Applicant  and  its  subsidiaries, 
including  broker-dealers  and 
unaffiliated  banks,  but  does  not  include 
lending  to  a  broker-dealer  for  the 
purchase  of  securities  where  an 
affiliated  bank  is  the  clearing  bank  for 
such  broker-dealer. 

1987  and  1990  Order  The  1987  Order 
did  not  extend  the  restriction  for  30 
days  after  the  underwriting  period,  but 
was  otherwise  substantially  the  same. 
The  1990  Order  applied  the  same 
restrictions  to  U.S.  affiliates  and 
branches  and  agencies  of  foreign  banks, 
and  also  prohibited  the  section  20 
subsidiary  from  arranging  for  an 
extension  of  credit  by  the  foreign  bank 
or  its  subsidiaries. 

Request  for  Comment.  Firewall  6 
addresses  what  the  Board  believes  to  be 
one  of  the  most  important  potential 
confiicts  of  interests  arising  from  the 
affihation  of  commercial  and 
investment  banking:  the  possibility  that 
a  bank  would  extend  credit  below 
market  rates  in  order  to  induce 
customers  to  purchase  securities 
underwritten  by  its  section  20  affiliate 
or  that  it  holds  in  inventory'.  The 
primary  concerns  are  threefold:  that 
such  extensions  of  credit  may  not  be 
repaid,  thereby  harming  the  bank;  that 
customers  will  be  induced  by  easy 
credit  into  purchasing  risky  securities, 
thereby  harming  the  customer;  and  that 
a  section  20  affiliate  could  reap  a 
competitive  advantage  over  competitors 
who  do  not  have  a  federally  subsidized 
affiliate  to  provide  credit  to  their 
customers. 

Section  11(d)  of  the  Securities 
Exchange  Act  of  1934  addresses  some  of 
the  same  concerns  as  Firewall  6.  Section 
11(d)  prohibits  a  broker-dealer 
(including  a  section  20  affiliate)  that  is 
acting  us  an  underwriter  from  extending 
or  arranging  for  credit  to  customers 
purchasing  the  newly  issued  securities 
during  the  underwriting  period.  Thus,  a 
section  20  subsidiary  acting  as 
underwriter  would  be  prohibited  from 
arranging  for  an  affiliated  bank  to  make 
loans  to  customers  for  purchases  during 
an  underwriting  period.  Still,  section 
11(d)  would  not  apply  in  the  absence  of 
arranging  and,  unlike  Firewall  6.  would 
not  cover  loans  to  purchase  a  securitv  in 
which  a  section  20  affiliate  makes  a 
market  or  purchases  from  parties  other 
than  the  section  20  affiliate. 

Section  23B  of  the  Federal  Reserve 
Act.  and  in  some  cases  section  23A  of 
the  Federal  Reserve  Act.  would  address 
many  of  these  remaining  concerns  and 
overlap  the  restrictions  of  section  11(d). 
Section  238  would  apply  to  loans  to 
fund  purchases  by  customers  of 


securities  from  a  section  20  affiliate 
during  the  existence  of  the  underwriting 
or  selling  syndicate,  and  to  any  loan  to 
purchase  a  security  from  the  inventory 
of  the  section  20  affiliate,  including 
securities  in  which  the  section  20 
affiliate  makes  a  market.  '^  Section  238 
requires  that  inter-affiliate  transactions 
be  on  market  terms.  To  the  extent  that 
the  bank  e.xtended  credit  knowing  that 
the  proceeds  would  be  transferred  to  an 
affiliate,  section  23A  would  also 
apply.  I'  Section  23 A  limits  transactions 
with  any  one  affiliate  to  10  percent  of 
the  bank's  capital,  and  transactions  with 
all  affiliates  to  20  percent  of  capital,  and 
also  requires  that  collateral  be  pledged 
to  a  bank  for  any  extension  of  credit. 

The  Board  seeks  comment  on  whether 
these  protections  are  sufficient  to 
address  the  conflicts  of  interests  that 
moiivated  creation  of  Firewall  6. 

Firewall  7  (Restriction  on  Extensions  of 
Credit  for  Repayment  of  Underwritten 
Securities) 

Text  of  1989  Order.  No  Applicant  or 
any  of  its  subsidiaries  may.  directly  or 
indirectly,  extend  credit  to  issuers  of  the 
ineligible  securities  underwritten  by  an 
affiliated  underwriting  subsidiary  for 
the  piu^jose  of  the  payment  of  principal, 
interest  or  dividends  on  such  securities. 
To  assure  compliance  with  the 
foregoing,  any  credit  lines  extended  to 
an  issuer  by  any  bank  holding  company 
or  any  subsidiary  shall  provide  for 
substantially  different  timing,  terms, 
conditions  and  maturities  from  the 
ineligible  securities  being  underwritten. 
It  would  be  clear,  for  example,  that  a 
credit  has  substantially  different  terms 
and  timing  if  it  is  for  a  documented 
special  purpose  (other  than  the  payment 
of  principal,  interest  or  dividends)  or 
there  is  substantial  participation  by 
other  lenders. 

1987  and  1990  Order.  The  1987  Order 
did  not  prohibit  extensions  of  credit  for 
the  payment  of  dividends  but  was 
otherwise  substantially  the  same.  The 
1990  Order  applied  the  same 
restrictions  to  U.S.  affiliates  and 
branches  and  agencies  of  foreign  banks, 
and  also  included  an  arranging 
restriction. 

Request  for  Comment.  The  Board 
proposes  to  eliminate  this  restriction. 
The  Board  stated  in  1987  that  it  was 
adopting  this  firewall  in  order  to 
prevent  a  bank  from  making  unwise 
loans  to  improve  the  financial  condition 
of  companies  whose  securities  were 
underwritten  or  dealt  in  by  the  section 


'^  Section  23B  applies  to  "any  transaction  or 
series  of  transactions  with  a  third  party  *   *   *  if  an 
affiliate  is  a  participant  in  such  transaction  or  series 
of  transactions."  12  U.S.C.  3/lc-l(a)(2)(E). 

"12  U.S.C.  371c(a)(2). 


20  affiliate,  either  to  assist  in  the 
marketing  of  the  secvu'ities  or  to  prevent 
the  customers  of  the  section  20  affiliate 
from  incurring  losses  on  securities  sold 
by  the  subsidiary.  However,  the  firewall 
has  proven  burdensome  and  has  had 
unintended  effects.  For  example,  banks 
face  compliance  problems  renewing  a 
company's  revolving  line  of  credit  if  a 
section  20  subsidiary  has  underwritten 
an  offering  by  that  company  since  the 
credit  was  first  extended;  the  bank  must 
either  recruit  other  lenders  to 
participate  in  the  renewal  or  amend  the 
line  of  credit  in  order  to  specify  its 
purpose.  As  a  result,  con;panies  seeking 
the  best  short-term  funding  options 
sometimes  find  it  easier  to  move  from 
the  bank  credit  market  to  the 
commercial  paper  market  than  the 
reverse. 

In  addition,  other  restrictions  would 
apply  in  the  absence  of  the  firewall. 
Section  238  of  the  Federal  Reserve  Act 
would  generally  apply  to  extensions  of 
credit  for  the  purpose  of  payment  of 
principal,  interest  or  dividends  that  are 
currently  covered  by  Firewall  7.  In 
addition,  the  conflict  of  interest 
addressed  by  Firewall  7  appears  more 
tenuous  than  those  addressed  by  the 
prior  two  credit  firewalls,  as  most  of  the 
funds  extended  do  not  flow  to  the 
section  20  affiliate.  Thus,  the  Board 
believes  that  section  23B,  together  with 
the  capital  requirements  discussed 
above,  should  be  sufficient  protection 
against  this  conflict  of  interest. 

Firewall  8  (Procedures  for  Extensions  of 
Credit) 

Text  of  1989  Order.  Each  Applicant 
shall  adopt  appropriate  procedures, 
including  maintenance  of  necessary 
documentary  records,  to  assure  that  any 
extension  of  credit  by  it  or  any  of  its 
subsidiaries  to  issuers  of  ineligible 
securities  underwritten  or  dealt  in  by  an 
underwriting  subsidiary  are  on  an  arm's 
length  basis  for  purposes  other  than 
payment  of  principal,  interest,  or 
dividends  on  the  issuer's  ineligible 
securities  being  underwritten  or  dealt  in 
by  the  underwriting  subsidiary.  An 
extension  of  credit  is  considered  to  be 
on  an  arm's  length  basis  if  the  terms  and 
conditions  are  substantially  the  same  as 
those  prevailing  at  the  time  for 
comparable  transactions  with  issuers 
whose  seciu-ities  are  not  underwritten  or 
dealt  in  by  the  underwriting  subsidiary. 

1987  and  1990  Order.  The  1987  Order 
did  not  restrict  extensions  of  credit  for 
the  payment  of  dividends  but  was 
otherwise  substantially  the  same.  The 
1990  Order  applied  the  same 
restrictions  to  U.S.  affiliates  and 
branches  and  agencies  of  foreign  banks. 
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Request  for  Comment.  The  Board 
proposes  to  eliminate  this  firewall. 
Section  23B,  enacted  since  this  firewall 
was  initially  adopted,  requires 
extensions  of  credit  by  a  bank  in 
conjunction  with  an  issuance  of 
securities  underwritten  by  a  section  20 
affiliate  to  be  on  arm's-length  terms.  The 
federal  banking  agencies  examine  for 
comphance  with  section  23B,  and 
require  any  bank  that  does  not  maintain 
those  procedures  necessary  to  ensure 
compliance  to  adopt  them  immediately. 

Although  the  firewall  also  includes  ' 
extensions  of  credit  by  nonbank 
subsidiaries,  those  extensions  of  credit 
do  not  directly  implicate  the  federal 
safety  net.  In  amending  section  23A  and 
adopting  section  23B  in  1987,  Congress 
did  not  apply  their  restrictions  to  the 
parent  bank  holding  company  or  any 
other  nonbank  lender.  Moreover,  the 
beink  holding  company  will  remain 
subject  to  capital  requirements. 

Firewall  9  (Restriction  on  Thrifts) 

Text  of  1989  Order.  In  any  transaction 
involving  an  underwriting  subsidiary, 
Applicants'  thrift  subsidiaries  shall    . 
observe  the  limitations  of  sections  23A 
and  23B  of  the  Federal  Reserve  Act  as 
if  the  thrifts  were  banks. 

1987  and  1990  Order.  The  1987  Order 
did  not  include  this  restriction.  The 
1990  Order  was  the  same. 

Request  for  Comment.  This  condition 
became  superfluous  when  the  Home 
Owners'  Loan  Act  was  amended  to 
apply  sections  23A  and  23B  of  the 
Federal  Reserve  Act  to  a  thrift  as  if  were 
a  member  bank  '■».  The  Board  proposes 
to  eliminate  it. 

Firewall  10  (Restriction  on  Industrial 
Revenue  Bonds) 

Text  of  1989  Order.  The  requirements 
relating  to  credit  extensions  to  issuers 
noted  in  paragraphs  5-9  above  shall  also 
apply  to  extensions  of  credit  to  parties 
that  are  major  users  of  projects  that  are 
financed  by  industrial  revenue  bonds. 

1987  and  1990  Order.  Same. 

Request  for  Comment.  As  the  Board  is 
proposing  to  efiminate  the  incorporated 
restrictions,  the  Board  is  proposing  to 
eliminate  this  restriction  as  well. 

Firewall  11  (Loan  Documentation  and 
Exposure  Limits) 

Text  of  1989  Order.  Apphcants  shall 
cause  their  subsidiary  banks  and  thrifts 
to  adopt  policies  and  procedures, 
including  appropriate  limits  on 
exposure,  to  govern  their  participation 
in  financing  transactions  underwritten 
or  arranged  by  an  underwriting 
subsidiary  as  set  forth  in  this  Order.  The 


Reserve  Banks  shall  ensure  that  these 
policies  and  procedures  are  in  place  at 
Applicants'  subsidiary  banks  and  thrifts 
and  Applicants  shall  assure  that  loan 
documentation  is  available  for  review 
by  Reserve  Banks  to  ensure  that  an 
independent  and  thorough  credit 
evaluation  has  been  undertaken  in 
connection  with  bank  or  thrift 
participation  in  such  financing  packages 
and  that  such  lending  complies  with  the 
requirements  of  this  Order  and  section 
23B  of  the  Federal  Reserve  Act. 

7987  and  1990  Order.  This  restriction 
was  not  included  in  the  1987  Order.  The 
1990  Order  applied  the  same  restriction 
to  U.S.  affiUates  and  branches  and 
agencies  of  a  foreign  bank. 

Request  for  Comment.  The  Board  is 
proposing  to  include  this  restriction  in 
slightly  amended  form  in  its  operating 
standards  for  all  section  20  subsidiaries. 

Firewall  12  (Procedures  for  Limiting 
Exposure  to  One  Customer) 

Text  of  1989  Order.  Appficants 
should  also  establish  appropriate 
pohcies,  procedures,  and  limitations 
regarding  exposure  of  the  holding 
company  on  a  consolidated  basis  to  any 
single  customer  whose  securities  are 
underwritten  or  dealt  in  bv  the 
underwriting  subsidiary'. 

1987  and  1990  Order.  This  restriction 
was  not  included  in  the  1987  Order.  The 
7  990  Order  apphed  the  same  restriction 
to  U.S.  affiliates  and  branches  and 
agencies  of  foreign  banks. 

Request  for  Comment.  The  Board  is 
seeking  comment  on  whether  to  include 
this  restriction  in  its  operating  standards 
for  section  20  subsidiaries.  The  firewall 
restricts  the  ability  of  a  holding 
company  to  expose  itself  to  one  issuer 
in  support  of  its  section  20  subsidiarx'. 
However,  the  need  for  internal  limits 
and  the  appropriate  sophistication  of 
those  limits  varies  greatly  from 
company  to  company,  and  might  be 
better  addressed  through  the 
examination  process. 

III.  Limitations  to  Maintain 
Separateness  of  an  Underwriting 
Affiliate's  Activity 

Firewall  13  (Interlocks  Restriction! 

Text  of  1989  Order  (as  amended  I  '^ 
Directors,  officers  or  employees  of  a 
bank  or  thrift  shall  not  ser\-e  as  a 
majority  of  the  board  of  directors  or  the 
chief  executive  officer  of  an  affiliated 
section  20  subsidiary,  and  directors, 
officers  or  employees  of  a  section  20 
subsidiary'  shall  not  serve  as  a  majority 
of  the  board  of  directors  or  the  chief 
executive  officer  of  an  affiliated  bank  or 


12U.S.C  1468(a)(1) 


"61  FR  57679,  57683  (1996). 


thrift.  The  underwriting  subsidiar\-  will 
have  separate  offices  from  any  affiliated 
bank  or  thrift, 

7957  and  1990  Order.  The  7987  Order 
is  the  same.  The  7990  Order  applies  the 
same  restriction  to  the  U.S.  bank  and 
thrift  subsidiaries  and  branches  and 
agencies  of  foreign  banks. 

Request  for  Comment.  The  Board 
recently  amended  the  interlocks 
restriction,  and  is  not  proposing  further 
changes  to  that  restriction  However, 
Firewall  13  also  contains  a  requirement 
that  a  section  20  subsidiary  have 
separate  offices  from  any  affiliated  bank, 
thrift,  branch  or  agency.  The  purpose  of 
this  restriction  was  to  ensure  that 
customers  of  a  section  20  subsidiary 
clearly  understand  that  they  are  noi 
dealing  with  a  bank  or  thrift  affiliate, 
and  that  the  products  thev  are 
purchasing  are  not  federally  insured  or 
bank  guaranteed. 

The  Board  is  proposing  to  eliminate 
the  separate  office  requirement.  First,  in 
the  Board's  experience,  maintaining 
separate  offices  for  functions  that  do  not 
involve  retail  customers — for  example, 
back-office  functions — ser\es  no 
purpose  and  represents  a  needless 
expense.  Second,  for  sales  to  retail 
customers,  the  Board  proposes  to  rely 
on  the  Interagency  Statement  on  Retail 
Sales  of  Nondeposit  Investment 
Products,  which  largely  duplicates  this 
restriction.  According  to  the  Interagency 
Statement,  sales  or  recommendations  of 
nondeposit  investment  products  on  the 
premises  of  a  depositor)'  institution — 
including  sales  by  a  section  20 
affiliate — should  be  conducted  in  a 
physical  location  distinct  from  the  area 
where  retail  deposits  are  taken. 

IV.  Disclosure  by  the  Undernriting 
Subsidianr' 

Firewall  14  (Customer  Disclosures) 

Text  of  1989  Order.  An  undenvriting 
subsidiary  will  provide  each  of  its 
customers  with  a  special  disclosure 
statement  describing  the  difference 
between  the  undenvriting  subsidiary 
and  its  bank  and  thrift  affiliates  and 
pointing  out  that  an  affiliated  bank  or 
thrift  could  be  a  lender  to  an  issuer  and 
referring  the  customer  to  the  disclosure 
documents  for  details  In  addition,  the 
statement  shall  state  that  securities  sold, 
offered,  or  recommended  by  the 
underwriting  subsidiary'  are  not 
deposits,  are  not  insured  by  the  Federal 
Deposit  Insurance  Corporation,  are  not 
guaranteed  by  an  affiliated  bank  or 
thrift,  and  are  not  otherwise  an 
obligation  or  responsibility  of  such  a 
bank  or  thrift  (unless  such  is  the  case). 
The  undervkTiting  subsidiar\  should 
also  disclose  any  matenal  lendmg 
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relationship  between  the  issuer  and  a 
bank  or  lending  affiliate  of  the 
underwriting  subsidiary  as  required 
under  the  securities  laws  and  in  every 
case  whether  the  proceeds  of  the  issue 
will  be  used  to  repay  outstanding 
indebtedness  to  affiliates. 

1957  and  1990  Order  The  1987  Order 
required  a  less  detailed  but  similar 
disclosure.  The  1 990  Order  extended 
the  same  restriction  to  U.S.  bank  and 
thrift  affihates  and  branches  and 
agencies  of  foreign  banks. 

Request  for  Comment.  The  Board 
continues  to  beheve  that  customer 
disclosures  are  important  to  ensuring 
that  customers  of  a  section  20  subsidiary' 
clearly  understand  that  its  products  are 
not  federally  insured  or  otherwise 
guaranteed  by  an  affiliated  bank. 
Indeed,  the  Board  relied  on  disclosures 
in  concluding  that  it  was  appropriate  to 
eliminate  firewalls  on  cross-marketing 
and  employee  interlocks.  In  order  to 
ease  the  burden  of  compliance,  though. 
the  Board  is  proposing  to  amend  the 
disclosure  firewall  to  follow  the 
Interagency  Statement  on  Retail  Sales  of 
Nondeposit  Investment  Products  that 
applies  to  sales  by  bank  employees  or 
on  bank  premises.  A  section  20 
subsidiary  would  be  required  to  provide 
each  of  its  retail  customers  the  same 
disclosures  that  the  Interagency 
Statement  mandates  for  retail  customers 
of  banks,  even  when  it  was  operating  off 
bank  premises.  This  would  narrow  the 
firewall  by  no  longer  requiring 
disclosures  to  institutional  customers 
(who  should  be  aware  of  whether  a 
product  is  federally  insured  or  bank 
guaranteed)  but  broaden  the  firewall  to 
require  an  acknowledgement  of  the 
disclosure  by  retail  customers. 

V.  Marketing  Activities  on  Behalf  of  an 
Underwriting  Subsidiary 

Firewall  15  (Restriction  on  Advertising 
Bank  Connection) 

Text  of  1989  Order.  No  underwriting 
subsidiary  nor  any  affiliated  bank  or 
thrift  institution  will  engage  in 
advertising  or  enter  into  an  agreement 
stating  or  suggesting  that  an  affiUated 
bank  or  thrift  is  responsible  in  any  way 
for  the  underwriting  subsidiary's 
obligations  as  required  under  section 
23B  of  the  Federal  Reserve  Act. 

1987  and  1990  Order.  The  1987  Order 
did  not  contain  the  reference  to  section 
23B  of  the  Federal  Reserve  Act,  but  was 
otherwise  identical.  The  1 990  Order 
extended  the  same  restriction  to  bank 
and  thrift  affiliates  and  branches  and 
agencies  of  a  foreign  bank. 

Request  for  Comment.  This  restriction 
has  been  superseded  by  section  23B(c) 
of  the  Federal  Reserve  Act,  and  the 
Board  is  proposing  to  eliminate  it. 


Firewall  16  (Cross-marketing  and 
Agency  Activities  by  Banks) 

Text  of  1989  Order.  Reserved.  '* 
1987  and  1990  Order.  Same. 

VI.  Investment  Advice  by  Bank/Thrift 
Affiliates 

Firewall  1 7 

Text  of  1989  Order  An  affihated  bank 
or  thrift  institution  may  not  express  an 
opinion  on  the  value  or  the  advisability 
of  the  purchase  or  the  sale  of  ineligible 
securities  underwritten  or  dealt  in  by  an 
affiiiated  underwriting  subsidiary 
unless  the  bank  or  thrift  notifies  the 
customer  that  the  underwriting 
subsidiary  is  underwriting,  making  a 
market,  distributing  or  dealing  in  the 
security. 

1987  and  1990  Order.  The  1987  Order 
was  substantially  the  same.  The  1990 
Order  applied  the  same  restrictions  to 
U.S.  affiliates  and  branches  and 
agencies  of  foreign  banks. 

Request  for  Comment.  The  Board 
proposes  to  retain  this  restriction.  An 
SEC  rule  (Rule  lOb-10)  and  NASD  rule 
(Rule  2250)  require  a  broker-dealer  to 
disclose  to  a  customer  that  it  is  a  market 
maker  in  a  security  before  selling  or 
reconunending  that  security.  These 
restrictions  are  based  on  the  conflict  of 
interest  between  the  broker-dealer's 
duty  to  advise  its  customers  and  its 
financial  interest  in  selling  its  secvuity. 
The  firewall  extends  this  restriction  to 
an  affiliated  bank  based  on  the  concern 
that  it  would  have  a  similar  financial 
incentive  to  give  advice  that  would 
benefit  its  affiliate.  A  disclosure  to  the 
customer  appears  to  be  a  sufficient 
means  of  addressing  that  conflict. 
Accordingly,  the  proposal  retains  this 
requirement,  combining  it  with  another 
disclosure  standard. 

Nonethe'css,  the  Board  is  concerned 
with  the  difficulty  of  complying  with, 
and  examining  for  compliance  with,  this 
standard,  particularly  with  respect  to 
large  bank  holding  companies  operating 
around  the  world.  The  Board  seeks 
comment  on  whether  a  bank  or  thrift 
should  only  be  prohibited  from 
expressing  an  opinion  without 
disclosure  if  it  knows  of  its  affiliate's 
role  in  the  transaction.  The  Board  also 
seeks  comment  on  whether,  with  this 
knowledge  requirement  or  without  it, 
this  standard  is  enforceable. 

Firewall  18  (Restriction  on  Fiduciary 
Purchases  During  Underwriting  Period 
or  From  Market  Maker) 

Text  of  1989  Order.  No  Applicant  nor 
any  of  its  bank,  thrift,  or  trust  or 
investment  advisory  subsidiaries  shall 


purchase,  as  a  trustee  of  in  any  other 
fiduciary  capacity,  for  accoimts  over 
which  they  have  investment  discretion 
ineligible  securities  (a)  undenvritten  by 
the  underwriting  subsidiary  as  lead 
underwriter  or  syndicate  member 
during  the  period  of  any  underwriting 
or  selling  syndicate,  and  for  a  period  of 
60  days  after  the  termination  thereof, 
and  (b)  from  the  underwriting 
subsidiary  if  it  makes  a  market  in  that 
security,  unless,  in  either  case,  such 
purchase  is  specifically  authorized 
under  the  instrument  creating  the 
fiduciary  relationship,  by  court  order,  or 
by  the  law  of  the  jurisdiction  under 
which  the  trust  is  administered. 

1987  and  1990  Order.  The  1987  Order 
did  not  restrict  purchases  of  securities 
in  which  the  section  20  subsidiary 
makes  a  market  but  was  otherwise  the 
same.  The  1990  Order  applied  the  same 
restrictions  to  U.S.  affiliates  and 
branches  and  agencies  of  foreign  banks. 

Request  for  Comment.  The  Board 
proposes  to  eliminate  this  restriction. 
Section  23B(b)(l)(B)  of  the  Federal 
Reserve  Act  largely  duplicates  the 
restrictions  of  Firewall  18  when  a  bank 
or  thrift  is  making  the  purchase.  '^ 
Section  23B  prohibits  a  bank  from 
purchasing,  as  principal  or  fiduciary, 
any  security  for  which  a  section  20 
affiliate  is  a  principal  underwriter 
during  the  existence  of  the  underwriting 
or  selling  syndicate,  unless  such  a 
purchase  has  been  approved  by  a 
majority  of  the  bank's  board  of  directors 
who  are  not  officers  of  any  bank  or  any 
affiliate.  If  the  purchase  is  as  fiduciary, 
the  purchase  must  be  permitted  by  the 
instrument  creating  the  fiduciary 
relationship,  court  order,  or  state  law. 

Firewall  18  is  broader  than  section 
238  in  that  it  applies  for  60  days  after 
the  underwriting  period.  The  Board 
does  not  believe  that  it  should  reimpose 
a  restriction  that  Congress  decided  was 
unnecessary,  and  is  not  aware  of  any 
compelling  reason  to  do  so. 

Firewall  18  is  also  broader  than 
section  23B  in  that  the  firewall  applies 
when  a  bank  holding  company  or  its 
nonbank  subsidiary  acting  as  fiduciary 
purchases  the  securities.  However,  if  the 
purchases  are  fiduciary,  the  Board 
believes  that  other  protections  remain. 
For  example,  if  the  purchase  were  on 
behalf  of  a  pension  plan,  then  the 
company  would  be  subject  to  ERISA. '^ 
If  the  purchase  were  on  behalf  of  a 
mutual  fund,  then  sections  10  and  17  of 


'*Thi»  firewall  was  rescinded.  61  FR  57679, 
576*3  (1996). 


■''  In  its  1987  order,  the  Board  noted  that  section 
23B  w»»  pending  as  proposed  legislation,  and 
appears  to  have  created  the  firewall  in  anticipation 
of  that  legislation. 

»  29U.S.C  1002(21),  1104. 
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the  Investment  Company  Act  of  1940 
restrict  the  ability  of  the  mutual  fund  to 
purchase  seciuities  from  an  affiliate  of 
the  investment  advisor.  " 

Vn.  Extensions  of  Credit  and  Purchases 
and  Sales  of  Assets 

Firewall  19  [Restrictions  on  Purchases 
as  Principal  During  Underwriting  Period 
or  From  Market  Maker) 

Text  of  1989  Order  (as  amended).  No 
Applicant  nor  any  of  its  subsidiaries, 
other  than  the  underwriting  subsidiary, 
shall  purchase,  as  principal,  ineligible 
securities  that  are  underwritten  by  the 
imdenvriting  subsidiary  during  the 
period  of  the  underwriting  and  for  60 
days  after  the  close  of  the  undenvriting 
period,  or  shall  purchase  from  the 
underwriting  subsidiary  any  ineligible 
security  in  which  the  undenvriting 
subsidiary  makes  a  market. 

In  the  case  of  ineligible  securities  that 
are  being  issued  in  a  simultaneous 
cross-border  underwriting  in  which  the 
underwriting  subsidiary  and  a  foreign 
affiliate  or  affiliates  are  participating, 
such  securities  may  be  purchased  or 
sold  pursuant  to  an  inter-syndicate 
agreement  for  the  period  of  the 
underwriting  where  the  purchase  or  sale 
results  fi-om  bona  fide  indications  of 
interest  from  customers.  Such  purchases 
or  sales  shall  not  be  made  for  the 
purpose  of  providing  liquidity  or  capital 
support  to  the  undenvriting  subsidiary 
or  otherwise  to  evade  the  requirements 
of  this  Order.  An  underwriting 
subsidiary  shall  maintain 
documentation  on  such  transactions.^ 

19S7  and  1990  Order.  The  1987  Order 
was  the  same.  The  1990  Order  was 
substantially  the  same. 

Request  for  Comment.  The  Board 
proposes  to  eliminate  this  restriction, 
which  precludes  bank  and  nonbank 
subsidiaries  of  a  bank  holding  company 
subsidiary  from  obtaining  attractive 
issues  underwritten  or  dealt  in  by  a 
section  20  affiliate.  As  with  Firewall  18, 
section  23B  prohibits  a  bank  from 
purchasing,  as  principal  or  fiduciary, 
any  security  for  which  a  section  20 
affihate  is  a  principal  underwriter 
during  the  existence  of  the  underwriting 
or  selling  syndicate,  unless  such  a 
purchase  has  been  approved  by  a 
majority  of  the  bank's  board  of  directors 
who  are  not  officers  of  the  bank  or  any 
affiliate.  Since  1989,  the  Board  has 
authorized  bank  holding  companies 
engaged  in  private  placement  activities 
to  place  up  to  50  percent  of  an  issue  of 
securities  writh  their  nonbank 


affiliates,  21  and  no  supervisory  concerns 
have  arisen  from  this  practice. 

Furthermore,  if  the  bank  purchases 
the  security  as  principal  directly  from 
the  section  20  affiliate,  section  23A 
would  apply.  The  bank  would  also  be 
required  to  hold  capital  against  these 
exposures.  Finally,  member  banks  are 
limited  to  purchasing  only  investment 
securities.  22 

Firewall  20  (Restriction  on  Underwriting 
and  Dealing  in  Affiliates'  Securities) 

Text  of  1989  Order  (as  amended).  ^^ 
An  underwriting  subsidiary'  may  not 
undenvrite  or  deal  in  any  ineligible 
securities  issued  by  its  affiliates  or 
representing  interest  in,  or  secured  by, 
obligations  originated  or  sponsored  by 
its  affiliates  (except  for  grantor  trusts  or 
special  purpose  corporations  created  to 
facihtate  undenvriting  of  securities 
backed  by  residential  mortgages 
originated  by  a  non-affiliated  lender). 
An  underwriting  subsidiary  may 
underwrite  or  deal  in  ineligible 
securities  issued  by  (or  representing 
interests  in,  or  seemed  by,  obligations 
of)  affihates  provided  the  securities  are 
(1)  rated  by  an  unaffibated,  nationally 
recognized  statistical  rating 
organization,  or  (2)  issued  or  guaranteed 
by  FNMA,  FHLMC  or  GNMA  (or 
represent  interests  in  securities  issued 
or  guaranteed  by  FNMA.  FHLMC,  or 
GNMA). 

1987  and  1990  Order.  Same. 
Request  for  Comment.  The  Board 
proposes  to  eliminate  this  restriction, 
which  prohibits  a  section  20  affiliate 
from  underwriting  securities  issued  by 
an  affiliated  bank.  The  purpose  of  the 
restriction  was  to  address  the  conflicts 
of  interest  presented  because  a  section 
20  subsidiary  may  have  an  incentive  to 
overstate  the  quality  of  the  securities 
being  issued  by  its  affiliate. 

However,  Rule  2720  of  the  National 
Association  of  Securities  Dealers 
already  imposes  substantially  the  same 
restriction.  Rule  2720,  to  which  section 
20  subsidiaries  are  subject,  provides  that 
if  a  member  of  the  NASD  proposes  to 
underwrite,  participate  as  a  member  of 
the  underwriting  syndicate  or  selling 
group,  or  otherwise  assist  in  the 
distribution  of  a  public  offering  of  its 
own  or  an  affiliate's  securities,  then  the 
price  or  yield  of  the  issue  must  be  set 
by  a  qualified  independent  underwriter 
who  shall  also  participate  in  the 
preparation  of  the  registration  statement 
and  prospectus,  offering  circular,  or 


similar  document,  exercising  due 
diligence. 

Furthermore,  the  Board  previously 
has  granted  waivers  from  Firewall  20  to 
allow  section  20  subsidiaries  to 
underwrite  equity  securities  issued  by 
affiliates."  In  granting  these  waivers  the 
Board  relied  in  each  case  on  the  fact  that 
there  were  independent  sources,  such  as 
third-party  underwriters  acting  as 
syndicate  managers,  judging  the 
creditworthiness  and  pricing  of  the 
securities  offered. 

Firewall  21(a)  (Prohibition  on 
Extensions  of  Credit  to  Section  20 
Subsidiary) 

Text  of  1989  Order.  Applicants  shall 
assure  that  no  bank  or  thrift  subsidiary- 
shall,  directly  or  indirectly,  extend 
credit  in  any  manner  to  an  affihated 
underwriting  subsidiary  or  a  subsidiary' 
thereof;  or  issue  a  guarantee, 
acceptance,  or  letter  of  credit,  including 
an  endorsement  or  standby  letter  of 
credit,  for  the  benefit  of  the 
underwriting  subsidiary  or  a  subsidiary 
thereof. 

1987  and  1990  Ortjer.  This  restriction 
was  not  contained  in  the  198T  Order. 

The  1990  Order  applied  the  same 
restrictions  to  U.S.  bank  and  thrift 
subsidiaries  and  branches  and  agencies 
of  foreign  banks. 

Request  for  Comment.  The  Board 
proposes  to  eliminate  this  restriction 
except  insofar  as  it  applies  to  intra-day 
extensions  of  credit  for  clearing 
purposes.  The  purpose  of  the  restriction 
was  to  prevent  any  bank  funding  of  a 
section  20  affiliate. 

Because  this  firewall  was  not  applied 
under  the  1987  Order,  bank  subsidiaries 
of  the  fourteen  companies  operating 
under  that  order  have  therefore  been 
free  to,  and  have  in  fact,  funded  their 
section  20  affiliates.  In  nine  years  of 
supervising  companies  operating  under 
the  1987  Order,  the  Board  has  not 
encountered  significant  problems 
arising  from  such  funding. 

Sucn  transactions  are  subject  to 
sections  23A  or  23B  of  the  Federal 
Resen-e  Act.  which  address  potential 
conflicts  of  interest.  Thus,  even  if  the 
firewall  were  repealed,  a  bank  would 
not  be  able  to  expose  more  than  10 
percent  of  its  capital  to  the  section  20 
affiliate  directly,  would  have  to  deal 
with  the  section  20  affihate  on  arm's- 
length  (market)  terms,  could  not 
purchase  low-quality  assets  from  the 
affiliate,  and  could  not  purchase 
securities  underwritten  by  a  section  20 


i»  15  U.S.C.  80a-10.  80a-17. 
^1990Ordera[  158,  164-65,  172(1990). 


'<J.P  Morgan  S-  Co..  76  Federal  Reserve  Bulletin 
26.28(1990). 
-  12  U.S.C.  24(Seventh).  335. 
2'  75  Federal  Reserve  Bulletin  751  (1989). 


•'See  Letter,  dated  May  2.  1996,  from  lennifer  I 
lohnson.  Deputy  Secretary  of  the  Board  to  Thomas 
A  Plant;  Letter  dated  January  6.  1994.  from 
Jennifer  I.  )ohnson,  Associate  Secretary  of  the  Boara 
to  Kevin  Barnard,  Esq. 
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affiliate  during  the  existence  of  the 
underwriting  or  selling  syndicate  unless 
the  bank's  board  of  directors  approves.--^ 

One  issue  arises  with  respect  to 
whether  intra-day  extensions  of  credit 
should  continue  to  be  restricted.  The 
Board  proposes  to  include  an  operating 
standard  prohibiting  intra-day 
extensions  of  credit  for  clearing 
purposes  unless  they  are  (1)  On  market 
terms  consistent  with  section  23 B  of  the 
Federal  Reserve  Act,  and  (2)  fully 
secured.  In  effect,  the  Board  would  be 
requiring  that  (1)  The  bank  apply  the 
same  interna)  exposure  limits  and 
collateral  requirements  in  clearing  for  a 
section  20  affiliate  that  it  applies  to 
third  parties,  and  (2)  even  if  its  general 
policy  does  not  require  the  bank  to  be 
fully  secured  in  clearing,  the  bank  be 
fully  secured  in  clearing  for  its  section 
20  affiliate.  The  Board  seeks  comment 
on  whether  the  latter  requirement  is 
feasible. 

Firewall  21(b) 

Text  of  1 989  Order.  This  prohibition 
shall  not  apply  to  an  extension  of  credit 
by  a  bank  or  thrift  to  an  underwriting 
subsidiary  that  is  incidental  to  the 
provision  of  clearing  services  by  the 
bank  or  thrift  to  the  underwriting 
subsidiary'  with  resjsect  to  securities  of 
the  United  States  or  its  agencies,  or 
securities  on  which  the  principal  and 
interest  are  fully  guaranteed  by  the 
United  States  or  its  agencies,  if  the 
extension  of  credit  is  fully  secured  by 
such  securities,  is  on  market  terms,  and 
is  repaid  on  the  same  calendar  day  If 
the  intra-day  clearing  of  such  securities 
cannot  be  completed  because  of  a  bona 
fide  fail  or  operational  problem 
incidental  to  the  clearing  process  that  is 
beyond  the  control  of  the  bank  or  thrift 
and  the  underwriting  subsidiary,  the 
bank  or  thrift  may  continue  the  intra- 
day  extension  of  credit  overnight 


^The  Board  is  proposing  to  impose  a  new 
operating  standard  that  applies  sections  23A  and 
23B  to  U.S.  branches  and  agencies  of  foreign  banlLs 
for  this  purpose.  Currently,  branches  and  agencies 
are  not  covered  by  these  requirements,  most  notably 
the  collateral  raquiremenl  of  section  23A.  This 
exemption  has  not  given  section  20  affiliates  of 
foreign  banks  any  material  competitive  advantage 
over  their  domestic  counterparts;  generally,  all 
lending  has  been  prohibited  by  Firewall  21(a) 
However,  if  that  firewall  were  removed  in  reliance 
on  sections  23A  and  233,  foreign  banks  would  have 
a  competitive  advantage  unless  those  provisions 
were  applied  to  their  brunches  and  agencies,  as 
their  branches  and  agencies  could  fund  a  section  20 
affiliate  without  requiring  collateral.  With  inspect  to 
foreign  h«nks  operating  under  the  1990  Order,  the 
proposal  represents  relief  from  a  restriction. 
Although  this  proposal  would  impose  new 
requirements  on  foreign  banks  operating  under  the 
1967  Order,  the  Board  specifically  reserved  its  right 
to  impose  new  restrictions  should  circumstances 
change  to  make  such  requirements  appropriate.  See 
Sonmi  Bank.  Ltd  .  7S  Federal  Reserve  Bulletin  560. 
570  11990). 


provided  the  extension  of  credit  is  fully 
secured  as  to  principal  and  interest  as 
described  above,  is  on  market  terms, 
and  IS  repaid  as  early  as  possible  on  the 
next  business  day. 

1987  and  1 990  Orders.  No  exception 
was  necessary  in  the  1987  Order.  The 
1990  Order  contained  the  same 
exception. 

Request  for  Comment.  If  Firewall 
21(a)  were  eliminated,  the  Board  would 
propose  to  eliminate  Firewall  21fb)  as 
moot. 

Firewall  22  (Financial  Assets 
Restriction) 

Text  of  1989  Order  (as  amended).^*> 
No  bank  or  thrift  (or  U.S.  branch  or 
agency  of  a  foreign  bank)  shall,  direcfly 
or  indirectly,  for  its  own  account, 
purchase  financial  assets  of  an  affiliated 
underwriting  subsidiary  or  a  subsidiary 
thereof  or  sell  such  assets  to  the 
underwriting  subsidiary  or  subsidiary 
thereof.  This  limitation  shall  not  apply 
to  the  purchase  and  sale  of  assets  having 
a  readily  identifiable  and  pubUcly 
available  market  quotation  and 
purchased  at  that  market  quotation  for 
purposes  of  section  23A  of  the  Federal 
Reserve  Act.  12  U.S.C.  371c(d)(6), 
provided  that  those  assets  are  not 
subject  to  a  repurchase  or  reverse 
repurchase  agreement  between  the 
underwriting  subsidiary  and  its  bank  or 
thrift  affiliate. 

1987  and  1990  Orders.  The  1990 
Order  is  the  same.  The  1987  Order  did 
not  include  a  financial  assets  restriction. 

Request  for  Comment.  The  Board 
proposes  to  eliminate  this  firewall, 
which  is  designed  to  prevent  a  bank 
from  using  purchases  and  sales  as  a 
means  of  funding  a  section  20  affiliate. 
Section  23B  of  the  Federal  Reserve  Act 
would  still  require  that  all  such 
purchases  be  made  on  arm's-length 
terms,  and  section  23 A  would  impose 
quantitative  limits.  Section  23A(a)(3) 
also  generally  prohibits  a  bank  from 
purchasing  a  low-quality  asset  from  an 
affiliate.  A  "low-quality  asset"  is 
defined  to  include:  (A)  An  asset 
classified  as  "substandard",  "doubtful", 
or  "loss"  or  treated  as  "other  loans 
especially  mentioned"  in  the  section  20 
affiliate's  most  recent  report  of 
examination  or  inspection;  (B)  an  asset 
in  a  non-accrual  status;  (C)  an  asset  on 
which  principal  or  interest  payments 
are  more  than  thirty  days  past  due;  or 
(D)  an  asset  whose  terms  have  been 
renegotiated  or  compromised  due  to  the 
deteriorating  financial  condition  of  the 
obligor.^''  Moreover,  the  National  Bank 
Act  limits  the  type  of  investment 


»61  FR  57679.  57683  (1996), 
^  12  U.S.C  371c  (a)(3),  (b)(10). 


securities  that  a  national  bank  may  hold, 
generally  to  investment  grade  securities. 

Elimination  of  this  restriction  would 
allow  repurchase  and  reverse 
repurchase  agreements  as  a  funding 
vehicle  between  a  section  20  subsidiary 
and  its  affiliated  banks.  Such 
agreements  would  have  to  be  consistent 
with  sections  23A  and  23B,  however. 

VIII.  Limitations  on  Transfers  of 
Information 

Firewall  23  (Disclosure  of  Nonpublic 
Information) 

Text  of  1989  Order.  No  bank  or  thrift 
shall  disclose  to  an  undenvriting 
subsidiary,  nor  shall  an  underwriting 
subsidiary  disclose  to  an  affiliated  bank 
or  thrift,  any  nonpublic  customer 
information  (Including  an  evaluation  of 
the  creditworthiness  of  an  issuer  or 
other  customer  of  that  bank  or  thrift,  or 
underwriting  subsidiary)  without  the 
consent  of  that  customer. 

1987  and  1990  Order.  The  1987  Order 
was  substantially  the  same.  The  1990 
Order  applied  the  same  restrictions  to 
U.S.  bank  and  thrift  subsidiaries  and 
branches  and  agencies  of  foreign  banks. 

Request  for  Comment.  The  Board 
proposes  to  include  this  restriction  in  its 
operating  standards,  as  it  constitutes  an 
important  customer  protection. 

IX.  Reports 

Firewall  24  (Reports  to  Federal  Reserve) 

Text  of  1989  Order.  Applicants  shall 
submit  quarterly  to  the  appropriate 
Federal  Reserve  Bank  FOCUS  reports 
filed  with  the  NASD  or  other  self- 
regulatory  organizations,  and  detailed 
information  breaking  down  the 
underwriting  subsidiaries'  business 
with  respect  to  eligible  and  ineligible 
securities,  in  order  to  permit  monitoring 
of  the  underwriting  subsidiaries' 
compliance  with  the  provisions  of  this 
Order. 

1987  and  1990  Order.  Same. 

Request  for  Comment.  The  Board 
proposes  to  retain  this  requirement  in 
modified  form  as  one  of  the  operating 
standards, 

X.  Transfer  of  Activities  and  Formation 
of  Subsidiaries  of  an  Underwriting 
Subsidiary  To  Engage  in  Underwriting 
and  Dealing 

Firewall  25  (Scope  of  Order) 

Text  of  1989  Order.  The  Board's 
approval  of  the  proposed  underwriting 
and  dealing  activities  extends  only  to 
the  subsidiaries  described  above  for 
which  approval  has  been  sought  in  the 
instant  applications.  The  activities  may 
not  be  conducted  by  Applicants  in  any 
other  subsidiary  without  prior  Board 


examinatioi 
evasions  of 
standards  tl 
statutory  pr 

Firewall  27 
Discriminat 


» 12  U.S.C.  1 
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review.  Pursuant  to  Regulation  Y,  no 
corporate  reorganization  of  any 
underwriting  subsidiary,  such  as  the 
establishment  of  subsidiaries  of  the 
underwriting  subsidiary  to  cond -cl  the 
activities,  may  be  consummated  without 
prior  Board  approval. 

1987  and  1990  Order.  Same. 

Request  for  Comment.  The  Board 
proposes  to  eliminate  this  firewall.  Each 
order  approving  section  20  activities  can 
make  plain  the  scope  and  organizational 
structure  of  the  activities  approved. 

XI.  Limitations  on  Reciprocal 
Arrangements  and  Discriminatory 
Treatment 

Firewall  26  (Prohibition  on  Reciprocity 
Arrangements) 

Text  of  1989  Order.  No  Applicant  nor 
any  of  its  subsidieiries  may,  directly  or 
indirectly,  enter  into  any  reciprocal 
arrangement.  A  reciprocal  arrangement 
means  any  agreement,  understanding,  or 
other  arrangement  under  which  one 
bank  holding  company  (or  subsidiary 
thereof)  agrees  to  engage  in  a  transaction 
with,  or  on  behalf  of,  another  bank 
holding  company  (or  subsidiary 
thereof),  in  exchange  for  the  agreement 
of  the  second  bank  holding  company  (or 
any  subsidiary  thereof)  to  engage  in  a 
transaction  with,  or  on  behalf  of,  the 
first  bank  holding  company  (or  any 
subsidiary  thereof)  for  the  purpose  of 
evading  any  requirement  of  this  Order 
or  any  prohibition  on  transactions 
between,  or  for  the  benefit  of,  affiliates 
of  banks  established  pursuant  to  federal 
banking  law  or  regulation. 

1987  and  1990  Order.  The  1990  Order 
is  the  same,  but  the  restriction  is  not 
included  in  the  1987  Order. 

Request  for  Comment.  The  Board 
proposes  to  eliminate  this  firewall.  Anti- 
competitive reciprocity  arrangements 
are  prohibited  by  the  antitrust  laws,  and 
reciprocity  arrangements  involving  a 
bank  are  subject  to  a  special  per  se 
prohibition  in  section  106  of  the  Bank 
Holding  Company  Act  Amendments  of 
1970. 2«  The  Board  could  also  rely  on  the 
examination  process  to  identify  any 
evasions  of  the  proposed  operating 
standards  that  do  not  run  afoul  of  a 
statutory  prohibition. 

Firewall  27  (Prohibition  on 
Discriminatory  Treatment) 

Text  of  1989  Order.  No  bank  or  thrift 
affiliate  of  an  underwriting  subsidiary- 
shall,  directly  or  indirectly: 

(a)  acting  alone  or  with  others,  extend 
or  deny  credit  or  services  (including 
clearing  services),  or  vary  the  terms  or 
conditions  thereof,  if  the  effect  of  such 


action  would  be  to  treat  an  unaffiliated 
securities  firm  less  favorably  than  its 
affiliated  underwriting  subsidiary, 
unless  the  bank  or  thrift  demonstrates 
that  the  extension  or  denial  is  based  on 
objective  criteria  and  is  consistent  with 
sound  business  practices;  or 

(b)  extend  or  deny  credit  or  services 
or  vary  the  terms  or  conditions  thereof 
with  the  intent  of  creating  a  competitive 
advantage  for  an  underwriting 
subsidiary  of  an  affiliated  baiS:  holding 
com  pan  V. 

1987  and  1990  Order.  This  restriction 
is  not  contained  in  the  1987  Order.  The 
1990  Order  applied  the  same 
restrictions  to  U.S.  affihates  and 
branches  and  agencies  of  foreign  banks. 

Request  for  Comment.  This  firewall 
addresses  a  potential  conflict  of  interest 
that  arises  when  a  bank  is  deahng  with 
competitors  of  its  section  20  affiliate. 
The  firewall  prohibits  the  bank  from 
denying  services  to  such  competitors  or 
charging  them  higher  prices  than  it 
would  charge  its  affiliate.  The  Board  is 
proposing  to  eliminate  the  firewall 
because  other  laws  adequately  address 
the  potential  conflict. 

First,  the  Board  notes  that  whereas 
securities  firms  had  been  restricted  by 
section  8(a)  of  the  Securities  Exchange 
Act  of  1934  in  the  types  of  lenders  from 
which  they  could  obtain  loans  secured 
by  securities  collateral — generally,  to 
banks  and  other  broker-dealers — section 
8(a)  was  recently  repealed,  and  such 
restriction  thereby  eliminated.-^  Thus, 
the  possibility  that  a  bank  would  be  able 
to  enforce  unfavorable  credit  terms  on  a 
competitor  of  a  section  20  affiliate  is 
remote. 

Second,  section  106  of  the  Bank 
Holding  Company  Act  Amendments  of 
1970  prohibits  a  bank  from,  among  other 
things,  restricting  availabifity  of  or 
offering  discounts  on.  its  products  on 
the  condition  that  the  customer  not 
obtain  products  from  any  competitor  of 
the  bank  or  its  affiliates. 

XII.  Requirement  for  Supervisory 
Review  Before  Commencement  of 
Activities 

Firewall  28  (Infrastructure  Reiiew) 

Text  of  1989  Order.  An  Applicant 
may  not  commence  the  proposed  debt 
and  equity  securities  underwriting  and 
dealing  activities  until  the  Board  has 
determined  that  the  Appficant  has 
established  policies  and  procedures  to 
ensure  compliance  with  the 
requirements  of  this  Order,  including 
computer,  audit  and  accounting 
systems,  internal  risk  management 


"12U.S.C.  1972(1). 


«15  U.S.C.  78h(ai  (1995):  .\ationai  Securities 
Markets  Improvement  .Act  of  1996.  Pub.  L.  104-290 

(1996). 


controls  and  the  necessary  operational 
and  managerial  infrastructure.  In  this 
regard,  the  Board  will  review  in  one 
year  whether  Applicants  may 
commence  underwriting  and  dealing  in 
equity  securities  based  on  a 
determination  by  the  Board  that  they 
have  established  the  managerial  and 
operational  infrastructure  and  other 
pohcies  and  procedures  necessan,'  to 
comply  with  the  requirements  of  this 
Order. 

1987  and  1990  Order.  The  1987  Order 
does  not  contain  this  restriction.  The 
1990  Order  contains  the  same 
restriction. 

Request  for  Comment.  The  purpose  of 
this  restriction  is  to  ensiire  that  a  bank 
holding  company  has  the  necessary 
systems,  internal  controls,  and 
infrastructure  to  operate  a  section  20 
subsidiary.  The  Board  believes  that 
these  systems  are  \ital  to  the  successful 
operation  of  a  section  20  subsidiary. 
However,  because  the  Board  and  not  the 
section  20  subsidiar\'  performs  the 
review,  the  Board  intends  to  require  an 
infrastructure  review  in  the  context  of 
each  application  rather  than  including  it 
as  an  "operating  standard"  for  section 
20  subsidiaries. 

The  Board  generally  vdll  continue  to 
conduct  an  inspection  prior  to  allowing 
commencement  of  underwriting  and 
dealing  in  corporate  debt  or  equity 
securities  pursuant  to  the  1989  Order  In 
special  cases  such  as  an  acquisition,  the 
inspection  wil!  occur  as  soon  as 
practicable  after  consummation. 
Although  the  existing  firewall  suggests 
that  a  review  of  the  infrastructure  for 
equity  securities  activities  might  not 
occur  for  a  year  after  approval  of  an 
application,  the  Board  has  substantially 
modified  and  shortened  the  pre- 
approval  inspection  period  for  equitv 
secu.'ities  activities.  Such  inspections 
now  frequently  begin  shortly  after  the 
filing  of  an  application,  and  may  be 
completed  before  the  application  is 
considered  by  the  Board.  Thus,  the  pre- 
commencement  examination  generally 
does  not  create  a  substantial  delay 
beyond  the  application  processing 
period. 

List  of  Subjects  12  CFR  Part  225 

.administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reser\'e  System.  Holding  Companies, 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Fart  225  as  follows: 
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PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATK)N  Y) 

1.  The  authority  citation  for  Part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13).  1818. 
18311,  1831p-l.  1843(c)(8).  1844(b),  1972(1), 
3106,  3108,  3310,  3331-3351,  3908,  and 
3909. 

2.  An  undesignated  center  heading 
and  §  225.200  would  be  added  to  read 
as  follows: 

Conditions  to  Orders 

§  225.200    Conditions  to  Board's  section  20 
OfxtorSb 

(a)  Introduction.  Section  20  of  the 
Glass-Steagall  Act  and  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  allow 
subsidiaries  of  bank  holding  companies 
to  engage  to  a  limited  extent  in 
underwriting  and  dealing  in  securities 
in  which  a  member  bank  could  not 
engage.  Pursuant  to  the  Securities  Act  of 
1933  and  the  Securities  Exchange  .Act  of 
1934,  these  so-called  section  20 
subsidiaries  are  required  to  register  with 
the  SEC  as  broker-dealers  and  are 
subject  to  all  the  financial  reporting, 
anti-fraud  and  financial  responsibility 
rules  applicable  to  broker-dealers.  In 
addition,  member  banks  are  restricted  in 
their  transactions  with  section  20 
affihates  by  sections  23  A  and  23B  of  the 
Federal  Reserve  Act.  The  Board  expects 
a  section  20  subsidiary,  like  any  other 
subsidiary  of  a  bank  holding  company, 
to  be  operated  prudently.  Doing  so 
would  include  observing  corporate 
formalities  (such  as  the  maintenance  of 
separate  accounting  and  corporate 
records),  maintaining  adequate  capital, 
and  instituting  appropriate  risk 
management,  including  independent 
trading  and  exposure  limits  consistent 
with  parent  company  guidelines. 
However,  given  the  unique  risks  of 
affiliation  between  a  section  20 
subsidiary  and  a  depository  institution, 
the  Board  particularly  expects  the  bank 
holding  company  to  ensure  that  its 
subsidiary  banks  are  well  capitalized, 
and  requires  adherence  to  the  following 
operating  standards  as  a  condition  to 
each  order  approving  establishment  of  a 
section  20  subsidiary'. 

(b)  Conditions. — (1)  Capital,  (i)  The 
bank  holding  company  or  foreign  bank 
shall  maintain  adequate  capital  on  a 
fully  consolidated  basis. 

(ii)  In  the  event  that  a  bank  or  thrift 
affihate  of  a  section  20  subsidiary  shall 
become  less  than  well  capitalized  (as 
defined  in  section  38  of  the  Federal 
Deposit  Insurance  Act),  and  the  bank 
holding  company  or  foreign  bank  shall 
fail  to  restore  it  promptly  to  the  well 


capitalized  level,  the  Board  may 
reimpose  the  funding,  credit  extension 
and  credit  enhancement  firewalls 
contEiined  in  its  1989  order  allowing 
underwriting  and  dealing  in  bank- 
ineligible  securities.' 

(2)  Internal  controls,  (i)  Each  bank 
holding  company  or  foreign  bank  shall 
cause  its  subsidiary  banks,  thrifts,  and 
U.S.  branches  and  agencies  to  adopt 
policies  and  procedures,  including 
appropriate  limits  on  exposure,  to 
govern  their  participation  in 
transactions  underwritten  or  arranged 
by  a  section  20  affiliate. 

(ii)  Each  bank  holding  company  or 
foreign  bank  shall  ensure  that  an 
independent  and  thorough  credit 
evaluation  has  been  undertaken  in 
connection  with  bank,  thrift,  or  U.S. 
branch  or  agency  participation  in  such 
financing  transactions,  and  that 
adequate  documentation  of  that 
evaluation  is  maintained  for  review  by 
examiners  of  its  appropriate  Federal 
banking  agency  and  the  Federal  Reserve. 

(3)  Interlocks  restriction.  Directors, 
officers  or  employees  of  a  bank  holding 
company's  or  foreign  bank's  U.S.  bank 
or  thiift  subsidiaries,  branches  or 
agencies  shall  not  serve  as  a  majority  of 
the  board  of  directors  or  the  chief 
executive  officer  of  an  affiliated  section 
20  subsidiary,  and  directors,  officers  or 
employees  of  a  section  20  subsidiary 
shall  not  serve  as  a  majority  of  the  board 
of  directors  or  the  chief  executive 
officer^  of  an  affiliated  U.S.  bank  or 
thrift  subsidiary,  branch  or  agency, 
except  that  the  manager  of  a  branch  or 
agency  may  act  as  a  director  of  die 
underwriting  subsidiary. 

(4)  Customer  disclosure.  A  section  20 
subsidiary  shall  provide  each  of  its 
retail  customers  the  disclosures,  and 
obtain  the  customer  acknowledgement, 
required  by  the  Interagency  Statement 
on  Retail  Sales  of  Nondeposit 
Investment  Products,  even  when  the 
section  20  subsidiary  is  dealing  with  the 
customer  off  bank  premises.  An 
affiliated  bank  or  thrift  institution  may 
not  express  an  opinion  on  the  value  or 
the  advisability  of  the  purchase  or  the 
sale  of  ineligible  securities  underwritten 


'  Firewalls  5-«,  19,  21  and  22  of  f.P.  Morgan  (r 
Co.,  The  Chase  Manhattan  Corp  .  Bankers  Trust 
New  York  Corp  .  Citicorp,  and  Security  Pacific 
Corp.,  75  Federal  Reserve  Bulletin  192.  214-16 
(1989)  and.  for  foreign  banks.  Canadian  Imperial 
Bank  of  Commerce,  The  Roval  Bank  of  Canada, 
Barclays  PIC  and  Barclays  Bank  PLC,  76  Federal 
Reserve  Bulletin  158.  (1990).  The  Federal  Reserve 
Bulletin  is  available  for  sale  from  Publication 
Services — Mail  Stop  127.  Board  of  Ckiveraors  of  the 
Federal  Reserve  System.  Washington.  DC  20551. 

^For  purposes  of  this  standard,  the  manager  of  a 
U.S.  branch  or  agency  of  a  foreign  bank  normally 
will  be  considered  to  be  the  chief  executive  officer 
of  the  branch  or  agency. 


or  dealt  in  by  an  affiliated  underwriting 
subsidiary  unless  the  bank  or  thrift 
notifies  the  customer  that  the 
underwriting  subsidiary  is 
underwriting,  making  a  market, 
distributing  or  dealing  in  the  security. 

(5)  Credit  for  clearing  purposes.  Any 
intra-day  extension  of  credit  for 
purposes  of  clearing  securities  that  is 
extended  to  a  section  20  subsidiary  by 
an  affiliated  bank,  thrift,  branch  or 
agency  shall  be: 

(i)  On  market  terms  consistent  writh 
section  23B  of  the  Federal  Reserve  Act; 
and 

(ii)  Fully  secured. 

(6)  Confidentiality  of  customer 
infonnation.  A  section  20  subsidiary 
and  its  affiliated  banks,  thrifts,  branches 
or  agencies  shall  not  share  with  each 
other  any  nonpubUc  customer 
information  without  the  consent  of  that 
customer. 

(7)  Reporting  requirement.  Each  bank 
holding  company  or  foreign  bank  shall 
submit  quarterly  to  the  appropriate 
Federal  Reserve  Bank  FOCUS  reports 
filed  with  the  NASD  or  other  self- 
regulatory  organizations,  and 
information  necessary  to  monitor 
compliance  with  these  operating 
standards  and  section  20  of  the  Glass- 
Steagall  Act,  on  forms  provided  by  the 
Board. 

(8)  Foreign  banks.  A  foreign  bank 
shall  ensure  that  any  extension  of  credit 
by  its  U.S.  branch  or  agency  to  a  section 
20  affiliate,  and  any  purchase  by  such 
branch  or  agency,  as  principal  or 
fiduciary,  of  securities  for  which  a 
section  20  affiliate  is  a  principal 
underwriter,  conforms  to  sections  23 A 
and  23B  of  the  Federal  Reserve  Act,  and 
that  its  branches  and  agencies  not 
advertise  nor  suggest  that  they  are 
responsible  for  the  obfigations  of  a 
section  20  affiliate,  consistent  with 
section  23B(c)  of  the  Federal  Reserve 
Act. 

(c)  Establishment  of  additional 
limitations.  Based  upon  the  supervisory 
process  and  experience  with  the 
activities,  the  Board  may  establish 
additional  limitations  on  the  conduct  of 
these  activities  to  ensure  that  the  section 
20  subsidiaries'  activities  are  consistent 
with  safety  and  soundness,  conflict  of 
interest  and  other  considerations 
relevant  under  the  Bank  Holding 
Company  Act. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  10,  1997. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[PR  Doc.  97-1010  Filed  1-16-97;  8:46  am) 
BH.LJNQ  CODE  aZIO-OI-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFR  Part  240 

[Release  No.  34-38159;  File  No.  S7-27-96] 

RIN  3235-AH04 

Books  and  Records  Requirements  for 
Brokers  and  Dealers  Under  the 
Securities  Exchange  Act  of  1934 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule;  extension  of  the 

comment  period. 


SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
extending  from  December  27,  1996, 
until  March  31.  1997,  the  comment 
period  for  Securities  Exchange  Act 
Release  No.  37850  (October  22,  1996), 
61  PR  55593  (October  28,  1996).  In  the 
release  the  Commission  proposed 
amendments  to  the  broker-dealer  books 
and  records  rules. 

DATES:  Comments  on  the  release  should 
be  submitted  on  or  before  March  31 . 
1997. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549,  and  should 
refer  to  File  No.  S7-27-96.  Comments 
also  may  be  submitted  electronically  at 
the  following  E-mail  address:  rule- 
comments@sec.gov.  The  file  number 
should  be  included  on  the  subject  Une 
if  E-mail  is  used.  Comment  letters  will 
be  available  for  public  inspection  and 
copying  at  the  Commission's  public 
reference  room,  450  Fifth  St..  N.W,, 
Washington  D.C.  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
Web  site  (http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli,  Associate 
Director  at  (202)  942-0131;  Peter  R. 
Geraghty,  Assistant  Director  at  (202) 
942-0177;  Matthew  G.  McGuire. 
Attorney  at  (202)  942-7103;  or  Michael 
E.  Greene,  Attorney  at  (202)  942-4169: 
Office  of  Risk  Management  and  Control, 
Division  of  Market  Regulation,  Mail 
Stop  5-1,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  On 
October  22,  1996,  the  Commission 
proposed  amendments  to  Rules  17a-3  ' 
and  17a-4,2,  the  broker-dealer  books 
and  records  rules.  The  proposed 
amendments  clarify,  modify,  and 
expand  recordkeeping  requirements 


'  17CFR240.17a-3. 
2l7CFR240.17a-4. 


with  respect  to  purchase  and  sale 
documents,  customer  records, 
associated  person  records,  customer 
complaints,  and  certain  other  matters.  In 
addition,  the  proposed  amendments 
specify  certain  types  of  books  and 
records  that  broker-dealers  must  make 
available  in  their  local  offices.  The 
Commission  is  proposing  amendments 
to  the  books  and  records  rules  in 
response  to  certain  concerns  raised  by 
members  of  the  North  American 
Securities  Administrators  Association 
The  proposed  amendments  are  intended 
to  obligate  broker-dealers  to  make  and 
retain  certain  additional  records  that 
would  be  available  to  state  regulators 
during  examination  and  enforcement 
proceedings.  The  Commission  originallv 
requested  that  comments  on  the 
proposed  rulemaking  be  received  by 
December  27,  1996. 

Based  on  requests  from  prospective 
commenters,  including  NASD 
Regulation.  Inc.  and  the  New  York  Stock 
Exchange,  and  the  Commission's  desire 
to  consider  the  views  of  all  interested 
persons  on  the  subject,  the  Commission 
believes  that  an  extension  of  the 
comment  period  is  appropriate. 
Therefore,  the  comment  period  for 
responding  to  Securities  Exchange  Act 
Release  No.  37850  is  extended  from 
December  27.  1996.  until  March  31. 
1997 

Dated:  )anuary  13,  1997. 
By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary: 

IFR  Doc  97-1221  Filed  1-16-97:  8:45  ami 

BILLING  CODE  801CM)1-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Part  1 
[REG~251 520-96] 
RIN  1545-AU70 

Classification  of  Certain  Transactions 
Involving  Computer  Programs; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking. 

SUMMARY:  This  docimient  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (REG-251520-96)  which 
was  pubUshed  in  the  Federal  Register 
on  Wednesday,  November  13,  1996  (61 
FR  58152). 

The  notice  of  proposed  rulemaking 
relates  to  the  tax  treatment  of  certain 


transactions  involving  the  transfer  of 
computer  programs 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Morris  (202)  622-3880  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  sub)ect  to  these  corrections  is 
under  section  861  of  the  Internal 
Revenue  Code 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  (REG-251520-96)  contains 
errors  that  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of 
proposed  rulemaking  iREG-25152a-96) 
which  is  the  subject  of  FR  Doc.  96- 
29055  is  corrected  as  follows: 

§1.861-18    [Corrected] 

1.  On  page  58157.  column  2.  §1.861- 
18.  paragraph  (h),  paragraph  (ii)(B)  of 
Example  10..  line  2,  the  language 
"circumstances,  P  is  properly  treated  as 
the  "  is  corrected  to  read 
"circumstances.  Corp  E  is  properly 
treated  as  the". 

2.  On  page  58157.  column  2.  §  1.861- 
18.  paragraph  (h).  paragraph  (i)  of 
Example  12.,  line  8.  the  language  "fee, 
Corp  C  receives  the  right  to  receive"  is 
corrected  to  read  "fee.  Corp  E  receives 
the  right  to  receive". 

Cvnthia  E.  Grigsby, 

Chief.  Regulations  Unit.  Assistant  Chief 

Counsel  (Corporate). 

IFR  Doc.  97-1127  Filed  1-16-97:  8:45  am] 

BtLUNG  CODE  4830-0 1-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[Region  2  Docket  No.  NJ25-n 
5662-2] 


-159;  FRL- 


Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Oxides  of  Nitrogen  for  Specific 
Sources  in  the  State  of  New  Jersey 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
twenty-two  State  Implementation  Plan 
(SIP)  revisions  submitted  by  the  State  of 
New  Jersey  related  to  development  of 
reasonably  available  control 
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technologies  for  oxides  of  nitrogen  from 
various  sources  in  the  State.  In  the  Final 
Rules  Section  of  this  Federal  Register. 
EPA  is  approving  the  State's  SIP 
revisions,  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  p£Ulies 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  Februarv  18,  1997. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Ronald  Borsellino,  Chief, 
Air  Programs  Branch,  Environmental 
Protection  Agency.  Region  2  Office,  290 
Broadway,  New  York.  New  York  10007- 
1866. 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway.  25th 
Floor,  New  York,  New  York  10007- 
1866. 

New  Jersey  Department  of 
Environmental  Protection.  Office  of  Air 
Quality  Management.  Bureau  of  Air 
Quality  Planning,  401  East  State  Street, 
CN4ia,  Trenton,  New  Jersey  08625. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Gardella,  Air  Programs  Branch. 
Environmental  Protection  Agency.  290 
Broadway,  25th  Floor.  New  York.  New 
York  10007-1866.  (212)  637-4249. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated  November  29.  1996. 
William  I.  Muszynski. 
Acting  Regional  Administrator 
IFR  rXx.  97-1072  Filed  1-1&-97;  8:25  am) 
BRiJNG  COOe  8e60-60-f> 


40  CFR  Part  52 

[CO-001 -0008(b);  FRL-6661-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Colorado:  Enhanced  Vehicle 
Inspection  and  Maintenance  Program 

AGENCY:  Envu'onmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Colorado  on  September  29,  1995.  for  the 
purpose  of  meeting  Federal 
requirements  for  a  final  approval  of  the 
Denver-Boulder  urbanized  area 
enhanced  motor  vehicle  inspection  and 
maintenance  (I/M)  program.  The  SIP 
reViSion  was  submitted  by  the  State  to 
satisfy  the  State's  commitment  to  limit 
dealership  self-testing  as  required  by 
EPA's  I/M  Rule  (40  CFR  part  51.  subpart 
S).  This  rulemaking  proposes  to  convert 
EPA's  original  November  8.  1994 
conditional  approval  (59  FR  55584)  to  a 
full  approval  for  this  program.  In  the 
Final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  The  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed    ■ 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  received  during  the 
30-day  comment  period  set  forth  below 
will  be  addressed  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Comments  on  th's  proposed  rule 
must  be  received  in  writ     g  by  February 
18,  1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Richard  R.  Long.  Director,  Air  Programs, 
USEPA  Region  VIII  (P2-A).  999  18th 
Street — Suite  500.  Denver.  Colorado 
80202-2466.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  above  address. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  P.  Lee.  at  (303)  312-6736  or  via  e- 
mail  at  lee.scott@epamail.epa.gov. 
While  information  may  be  requested  via 


e-mail,  comments  must  be  submitted  in 
writing  to  the  EPA  Region  VIII  address 
above. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  rules  section  of  this  Federal 
Register. 

Dated:  November  26,  1996. 
Kerrigan  Clough, 

Acting  Regional  Administrator.  Region  VHI. 
[FR  Doc.  96-1074  Filed  1-16-97;  8:25  am] 
BILLING  COOE  tS60-S&-P 


40  CFR  Part  52 
[FL-68-2-9640b;  FRL-5661-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Florida: 
Approval  of  Revisions  to  State  of 
Florida  State  Implementation  Plan  (SIP) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Florida  for  the  purpose  of  allowing  the 
State  agency  to  utilize  exclusionary 
rules  via  general  permits  for  the  purpose 
of  limiting  potential  to  emit  air 
pollutants  for  certain  source  categories 
to  less  than  the  title  V  permitting  major 
source  thresholds.  In  the  final  rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  EPA  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  February  18,  1997. 
ADDRESSES:  Written  comments  on  this 
acUon  should  be  addressed  to  Scott 
Miller  at  the  Environmental  Protection 
Agency,  Region  4  Air  Planning  Branch, 
100  Alabama  Street.  SW.,  Atlanta, 
Georgia  30303.  Copies  of  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
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business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  file 
FL-68-2-9640.  The  Region  4  office  may 
have  additional  background  dociunents 
not  available  at  the  other  locations. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW., 
Washington,  DC  20460 
Environmental  I'rotection  Agency, 
Region  4  Air  Planning  Branch,  100 
Alabama  Street,  SW.,  Atlanta,  Georgia 
30303.  Scott  Miller,  404/562-9120 
Florida  Department  of  Environmental 
Protection,  Division  of  Air  Resources 
Management.  2600  Blair  Stone  Road, 
MS  5500.  Tallahassee.  Florida  32399- 
2400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Miller  at  404/562-9120. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  August  29,  1996 
R.F.  McGhee, 

Acting  Regional  Administrator. 
[FR  Doc.  97-1076  Filed  1-16-97;  8:45  am] 
BILUNG  CO0€  86aO-60-P 


40  CFR  Part  52 
PN64-1b;  FRL-6662-6] 

Indiana  State  Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  request  submitted  by  the  State 
of  Indiana  on  November  21,  1995,  for  a 
rule  to  control  Non-Methane  Organic 
Compounds  emissions  from  municipal 
solid  waste  landfills  in  Clark.  Floyd. 
Lake,  and  Porter  Counties.  This  rule  is 
part  of  the  State's  15  percent  (%)  Rate 
of  Progress  (ROP)  plan  to  control 
Volatile  Chrganic  Compound  (VOC) 
emissions  in  Qark  and  Floyd  Counties, 
and  is  included  in  the  VOC  contingency 
plan  for  Lake  and  Porter  Counties.  In  the 
final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 


response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  February 
18,  1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR18-J). 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR1&-J),  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Francisco  J.  Acevedo,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J).  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)886-6061. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  November  25,  1996. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc.  97-1082  Filed  1-16-97;  8:45  am] 
MLUNQ  CODE  6S60-6O-P 


40  CFR  Part  52 
nN63-1b;  FRL-6662-8] 

Indiana  State  Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  request  submitted  by  the  State 
of  Indiana  on  November  21,  1995,  and 
February  14.  1996.  which  consist  of 
rules  for  the  control  of  volatile  organic 
liquid  (VOL)  storage  operations  in  Clark, 
Floyd,  Lake,  and  Porter  Counties.  This 
ruJe  is  part  of  the  State's  15  percent  (%) 
Rate  of  Progress  (ROP)  plan  control 
strategies  for  Volatile  Organic 
Compounds  (VOC)  emissions  in  Clark. 
Floyd,  Lake,  and  Porter  Counties.  In 


addition,  this  rule  is  intended  to  satisfy 
Clean  Air  Act  (Act)  requirements  to 
adopt  VOC  Rea  onably  Available 
Control  Technology  (RACT)  rules  for 
non-Control  Techniques  Guidelines 
(CTG)  source  categories  in  Clark.  Floyd. 
Lake,  and  Porter  Counties.  In  the  final 
rules  section  of  ♦his  Federal  Register. 
the  EPA  is  appi  jving  this  action  as  a 
direct  final  rule  without  prior  proposal 
because  EPA  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  tht  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  resp>onse  to 
that  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  the    .reel  final  rule  vdll  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  Febr\iary 
18.  1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR18-J), 
Environmental  Protection  Agency, 
Region  5,  77  West  ^ackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  S»ate  submittal  are 
available  for  ins  section  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (ARlB-J).  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  J.  Palermo.  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604.  (312)886-6082. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  November  25,  1996. 
Valdaf  V.  Adamkus. 
Regional  Administrator. 
[FR  Doc.  97-1083  Filed  1-16-97,  8.45  am) 
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40  CFR  Parts  52  and  81 
[CA-M-1-7196b;  FRL-5661-7] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  California; 
Determination  Regarding  Applicability 
of  Certain  Reasonable  Further 
Progress  and  Attainment 
Demonstration  Requirements; 
Monterey  Bay  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPR). 

SUMMARY:  In  the  Final  Rules  section  of 
this  Federal  Register.  EPA  is  approving 
as  revisions  to  the  California  State 
Implementation  Plan  (SIP)  for  the 
Monterey  ozone  nonattainment  area,  the 
maintenance  plan,  emission  inventory, 
emission  statement  rule  and  volatile 
organic  compounds  (VOC)  and  oxides  of 
nitrogen  (NOx)  reasonably  available 
control  technology  (R.\CT)  rules.  EPA  is 
also  making  the  determination  that  the 
Monterey  Bay  Area  has  attained  the 
ozone  National  Ambient  Air  Quality 
Standards  (NAAQS)  and  a 
determination  regarding  the 
apphcabihty  of  the  Reasonable  Further 
Progress  (RFP)  and  attainment 
demonstration  and  related  requirements 
based  on  the  area's  attamment  of  the 
ozone  NAAQS.  Finally,  EPA  is 
redesignating  the  Monterey  Bay  Area 
from  nonattainment  to  attainment  for 
the  ozone  NAAQS.  A  detailed  rationale 
for  this  action  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  the  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule  If  EPA 
receives  adverse  comments  concernmg 
any  part  of  the  rale,  EP.^  will  withdraw 
the  direct  final  rule  and  address  the 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  docujuent.  .Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Comments  on  this  action  must  be 
received  by  February'  18.  1997 

ADDRESSES:  Written  comments  should 
be  mailed  to:  David  P.  Howekamp, 
Director.  Air  Toxics  Division  (A-1), 
United  States  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

Copies  of  the  redesignation  request. 
State  submittals  and  the  EP.\  s  technical 
support  document  (TSD)  are  available 
for  public  review  at  the  above  address 
and  at  the  California  Air  Resources 


Board.  2020  L  Street,  Sacramento,  CA 
95814,  or  the  Monterey  Bay  Unified  Air 
Pollution  Control  District,  24580  Silver 
Cloud  Court,  Monterey,  CA  93940. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Barrow,  Chief.  Plans  Development 
Section  (A-2-2),  Air  Planning  Branch, 
United  States  Environmental  Protection 
Agency.  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California.  94105, 
(415) 744-1207. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  the  Monterey  Bay 
Unified  Air  Pollution  Control  District 
SIP  revisions  and  redesignation  to 
attainment  for  ozone.  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  action 
located  in  the  Final  Rules  section  of  this 
Federal  Register. 

Authority:  42  U  S.C.  7401-7671q. 
Dated:  November  15.  1996. 
Felicia  Marcus, 

Regional  Administrator. 

(FR  Doc.  97-877  Filed  1-16-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  2800,  2920,  4100,  4300, 
4700,  5460,  5510,  8200,  8340,  8350, 
8360,  8370,  8560,  9210,  and  9260 

[WO-1 30-1 820-00  24  1A] 

RIN  1004-AC30 

Law  Enforcement — Criminal 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  regulations,  extension 

of  comment  period. 

SUMMARY:  On  November  7,  1996,  the 
Bureau  of  Land  Management  ("BLM") 
published  a  document  in  the  Federal 
Register  announcing  a  proposed  rule  to 
revise  and  consolidate  many  of  the 
regulations  which  instruct  the  public 
regarding  BLM  criminal  law 
enforcement  (61  FR  57605).  The  60-day 
comment  period  for  the  proposed  rule 
expired  on  January  6,  1997.  After 
receiving  requests  for  more  time  to 
comment,  BLM  extended  the  comment 
period  for  30  days  (61  FR  66008, 
December  16,  1996).  Once  again,  BLM 
has  received  requests  for  an  extension  of 
the  comment  period.  BLM  is  therefore 
extending  the  comment  period  for  an 
additional  30  days. 

DATES:  Submit  comments  by  March  7. 
1997. 

ADDRESSES:  If  you  wish  to  comment, 
you  may: 


(a)  Hand-deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401,  1620 
L  St.,  NW.,  Washington,  DC.; 

(b)  Mail  comments  to  the  Bureau  of 
Land  Management,  Administrative 
Record,  Room  40 ILS,  1849  C  Street, 
NW.,  Washington,  DC  20240;  or 

(c)  Send  comments  through  the 
Internet  to  WOComment@wo.bbn.gov. 
Please  include  "attn:  AC30",  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
please  contact  us  directly  at  (202)  452- 
5030. 

You  will  be  able  to  review  comments 
at  BLM's  Regulatory  Affairs  Group 
office.  Room  401,  1620  L  Street,  N.W., 
Washington,  D.C.,  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erica  Petacchi,  (202)  452-5084,  or 
Dermis  McLane,  (208)  387-5126. 

Dated;  January  13.  1997. 
Annetta  Cheek, 

Regulatory  Affairs  Group  Manager. 

IFR  Doc.  97-1248  Filed  1-16-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CC  Docket  No.  97-21]  [FCC  97-11] 

Changes  to  the  Board  of  Directors  of 
the  National  Exchange  Carrier 
Association,  Inc. 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  Proposed  rulemaking 

and  notice  of  inquiry. 

SUMMARY:  On  January  10,  1997,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  (NPRM)  and  an 
accompanying  Notice  of  Inquiry  (NO!) 
to  amend  the  Commission's  rules 
consistent  with  proposals  to  permit  the 
National  Exchange  Carrier  Association 
(NECA)  to  change  the  size  and 
composition  of  its  Board  of  Directors.  In 
the  NPRM,  the  Commission  tentatively 
concludes  that  the  composition  of     - 
NTCA's  Board  of  Directors  must  be 
altered  to  make  the  Board  more 
representative  of  all  segments  of  the 
telecommunications  industry  before 
NECA  may  be  appointed  as  the 
temporary  administrator  of  the  new 
universal  service  support  mechanisms, 
pursuant  to  the  Universal  Service 
proceeding  in  CC  Docket  96-45.  In  the 
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Notice  of  Inquiry  (NOI).  the  Commission 
seeks  comment  on  how  the  Commission 
might  amend  its  rules  to  remove  any 
regulatory  barriers  that  otherwise  may 
prevent  SJECA  from  satisfying  the  Joint 
Board's  criteria  for  a  neutral  third  party 
permanent  administrator  for  the  new 
universal  service  support  mechanisms. 
The  NOI  also  seeks  comment  as  to  what, 
if  any,  additional  reforms  the 
Commission  should  adopt  with  respect 
to  the  administration  of  the  current 
access  tariff  and  pool  revenue 
distribution  programs  and  whether,  in 
connection  with  any  such  proposed 
reforms,  interested  parties,  in  addition 
to  NECA,  should  be  entitled  to 
participate  in  a  selection  process  to 
serve  as  the  administrator  of  those 
programs.  The  Commission  seeks 
comment  on  the  NPRM  and  NOI. 
DATES:  NPRM  comments  should  be  filed 
on  or  before  January  27,  1997  and 
NPRM  reply  comments  should  be  filed 
on  or  before  February  3,  1997.  NOI 
comments  should  be  filed  on  or  before 
March  3,  1997  and  NOI  reply  comments 
should  be  filed  on  or  before  April  3, 
1997. 

ADDRESSES:  Interested  parties  must  file 
an  original  and  four  copies  of  their 
comments  v«th  the  Office  of  the 
Secretary,  Federal  Communications 
Commission.  Room  222,  1919  M  Street, 
NW.,  Washington.  DC  20554.  Comments 
should  reference  CC  Docket  No.  96-. 
Parties  should  send  one  copy  of  their 
comments  to  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Room  140,  2100  M  Street,  NW.. 
Washington,  DC  20037.  After  fiUng, 
comments  wall  be  available  for  pubHc 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center, 
Room  239,  1919  M  Street,  NW.. 
Washington,  DC  20554. 

Parties  are  also  asked  to  submit 
comments  on  diskette.  Diskette 
submissions  would  be  in  addition  to 
and  not  a  substitute  for  the  formal  fihng 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Sheryl  Todd,  Common  Carrier 
Bureau,  2100  M  Street,  NW.,  Room 
8611.  Washington,  DC  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  in  an  IBM  compatible  format 
using  WordPerfect  5.1  for  Windows 
software  in  a  "read  only"  mode.  The 
diskette  should  be  clearly  labelled  with 
the  party's  name,  proceeding,  and  date 
of  submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  Todd  at  202-530-6040. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  and  Notice  of 


Inquiry  adopted  and  released  on  January 
10,  1997  (FCC  97-11).  The  full  text  of 
this  NPRM  and  NOI  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  239,  1919  M  Street, 
Washington,  DC  20554. 

Summary  of  Notice  of  Proposed 
Rulemaking 

1.  On  October  18,  1996,  NECA 
requested  that  the  Commission  amend 
section  69.602  of  the  Commission's 
rules  to  permit  NECA  to  modifj'  the  size 
and  composition  of  its  Board  of 
Directors  to  reflect  the  interests  of 
competitive  local  exchange  carriers 
(LECs),  interexchange  carriers,  wireless 
carriers,  and  non-carriers  such  as 
schools,  libraries,  rural  healthcare 
providers,  and  the  states. 

2.  On  March  8,  1996.  the  Commission 
initiated  a  rulemaking  in  CC  Docket  96- 
45,  pursuant  to  section  254  of  the 
Communications  Act  of  1934 
(Commimications  Act),  as  amended  bv 
the  Telecommunications  Act  of  1996 
(1996  Act),  to  reform  oiu'  system  of 
universal  service  support.  On  November 
8,  1996,  the  Federal-State  Joint  Board 
(Joint  Board)  on  Universal  Service 
released  a  Recommended  Decision 
regarding  numerous  universal  service 
issues.  The  Joint  Board  recommended 
that  NECA  be  appointed  as  the 
temporary  fund  administrator  of  the 
universal  service  support  mechanisms 
for  schools,  libraries  and  health  care 
providers  in  order  to  provide  supported 
telecommunications  services  to  these 
entities  as  quickly  as  possible.  The  Joint 
Board  also  recommended  that,  prior  to 
appointing  NECA  as  temporary 
administrator,  the  'Commission  permit 
NECA  to  add  significant,  meaningful 
representation"  for  non-incumbent  LEC 
interests  to  the  NECA  Board  of 
Directors. 

3.  NECA  is  an  association  of 
incumbent  LECs.  Along  with 
administering  the  interstate  access  tariff 
and  revenue  distributions  processes, 
NECA  currently  administers  the  existing 
universal  service  fund,  the  Lifeline 
Assistance  program,  the  long  term 
support  (LTS)  program  and  the 
interstate  Telecommunications  Relay 
Services  (TRS)  fund.  The  universal 
service  fund,  the  Lifeline  Assistance 
program,  and  the  LTS  program  were 
designed  to  promote  affordable 
telephone  service  throughout  the  nation. 
The  TRS  fund  is  the  cost  recovery 
mechanism  that  reimburses  eligible  TRS 
providers  for  interstate  TRS  minutes  of 
use.  NECA  presently  has  a  15-member 
Board  of  Directors  that  consists  of  five 
directors  fit)m  outside  of  the  LEC 
industry,  two  directors  representing  Bell 


Operating  Companies  (BOCs).  two 
directors  representing  other  LECs 
having  operating  revenues  in  excess  of 
$40  million,  and  six  directors 
representing  LECs  having  annual 
operating  of  less  than  $40  million. 

4.  Under  NECA's  proposal,  three 
directors  would  represent  carrier 
participants  such  as  interexchange 
carriers,  wireless  carriers,  and 
competitive  LECs.  and  three  would 
represent  non-carriers,  such  as  schools, 
hbraries.  rural  health  care  providers, 
and  states.  Under  NECA's  proposal,  the 
new  Board  members  would  participate 
in  NECA's  administration  of  the  current 
universal  service.  Lifeline  Assistance, 
and  LTS  programs,  as  well  as  Board 
oversight  of  auditing,  finance,  and 
general  corporate  matters.  Access  tanfTs 
and  pool  revenue  distribution,  however, 
would  continue  to  be  the  responsibility 
of  the  access  char^  i  committees, 
consisting  of  current  members  of 
NECA's  Board.  We  find  that  for  NECA 
to  act  on  this  proposal.  §  69.602  of  the 
Commission's  rules  would  require 
amendment  in  order  to  create  a  fourth 
category  or  subset  of  six  new  directors, 
with  three  of  those  directors 
representing  non-incumbent  LEC 
participants,  such  as  interexchange 
carriers,  wireless  carriers,  and 
competitive  LECs,  and  three  directors 
representing  support  beneficiaries  of 
universal  service  policies  or  other  non- 
carriers,  potentially  including  schools, 
libraries,  rural  health  care  providers, 
and  states. 

5.  In  this  Notice  of  Proposed 
Rulemaking  (NPRM),  we  address 
NTCA's  request  and  the  Joint  Board's 
recommendations  and  seek  comment  on 
how  the  Commission  should  amend  its 
rules  so  that  NECA  can  reform  its  Board 
of  Directors  in  a  maimer  that  will  enable 
it  to  become  eligible  to  ser\e  as  the 
temporary  admmistrator  of  the  umversal 
service  support  mechanisms.  We 
tentatively  conclude  that,  m  order  to  be 
eUgible  to  serve  as  the  temporan,- 
administrator.  NECA's  Board  of 
Directors  must  become  more 
representative  of  the 
telecommunications  industr\'  as  a 
whole  Accordingly,  in  order  to  meet  the 
implementation  schedule  recommended 
by  the  Joint  Board  in  its  Recommended 
Decision  and  consistent  with  the 
recommendation  that  the  Commission 
appoint  NECA  as  t  "mporary 
administrator  of  tl"  e  new  universal 
service  support  mechanisms,  this  .NPRM 
proposes  to  amend  §  69.602  of  the 
Commission's  rules  so  that  NECA  may 
modif\'  the  size  and  composition  of  its 
Board  of  Directors  to  make  the  Board 
more  representative  of  the 
telecommunications  industry.  We  also 
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seek  comment  on  whether  other  part  69 
rule  sections  should  be  modified  in 
conjunction  with  the  proposed  rule 
changes  to  §69.602. 

Notice  of  Inquiry 

6.  In  the  Recommended  Decision 
released  on  November  8,  1996.  the  Joint 
Board  recommended  that  the  permanent 
administrator  of  the  new  universal 
service  support  mechanisms,  including 
its  Board  of  Directors:  (1)  Be  neutral  and 
impartial:  (2)  not  advocate  specific 
positions  to  the  Commission  in  non- 
administration-related  proceedings;  (3) 
not  be  aligned  or  associated  with  any 
particular  industrv'  segment;  and  (4)  not 
have  a  direct  financial  interest  in  the 
support  mechanisms  established  by  the 
Commission.  In  declining  to 
recommend  NECA  for  the  position  of 
permanent  administrator,  the  Joint 
Board  emphasized  the  importance  of  the 
permanent  administrator's  ability  to 
maintain  an  "appearance  of 
impartiality"  and  questioned  NECA's 
ability  to  do  this  in  light  of  its  current 
membership  and  governance.  The  )oint 
Board  specifically  cited  commenters' 
concerns  that  NECA's  ability  to  appear 
to  be  a  neutral  arbitrator  among 
contributing  carriers,  its  current 
membership  of  incumbent  LECs.  and 
the  advocacy  role  it  has  assumed  in 
several  Commission  proceedings  created 
an  appearance  to  non-LECs  of  NECA's 
bias  favoring  incumbent  LECs.  The  Joint 
Board  further  stated  that  "[ilf  changes  to 
its  membership  and  governance  render 
NECA  a  neutral,  third-party.  NECA 
should  be  eligible  to  compete  in  the 
advisory  board's  selection  process"  for 
choosing  a  permanent  administrator 

7.  In  tnis  NOI.  we  seek  comment  as 
to  how  the  Commission  might  amend 
subpart  G  of  its  part  69  rules  to  remove 
any  regulatory  barriers  that  otherwise 
may  prevent  NECA  from  making  itself  a 
neutral,  third  party  and  satisfying  the 
four  criteria  identified  by  the  Joint 
Board.  We  also  seek  comment  on 
whether,  and  if  so  how,  the  Commission 
should  streamline  its  rules  to  enable 
NECA  to  change  the  composition  of  its 
Board  without  unnecessarv  regulatory 
oversight.  Alternatively,  the 
Commission  could  repeal  the  rules 
currently  contained  in  part  69 
constraining  NECA's  structure  and 
functions  so  that  NECA  could  make 
whatever  organizational  changes  it 
deems  necessary  without  Commission 
endorsement  or  sanction.  If  the 
Commission's  oversight  function  of 
NECA's  structure  and  functions  were 
diminished  in  this  fashion,  we  seek 
additional  comment  with  respect  to 
whether  the  interests  of  NECA's  cufrent 
membership,  as  well  as  other  carriers. 


could  be  adversely  affected  by  how 
NECA  might  administer  tariffs  and 
access  charges. 

8.  In  the  Recommended  Decision,  the 
Joint  Board  also  recommended  that  the 
qualified  applicant  have  the  capacity  to 
process  large  amounts  of  data  and  bill 
large  number  of  carriers.  Accordingly, 
we  seek  comment  on  whether  existing 
Conmaission  rules  prevent  NECA  from 
satisfying  these  criteria,  and  if  so.  how 
such  rules  should  be  amended. 

9.  Finally,  we  seek  comment  as  to 
what,  if  any,  additional  reforms  the 
Commission  should  adopt  with  respect 
to  the  administration  of  the  current 
access  tariff  and  pool  revenue 
distribution  programs  and  whether,  in 
connection  with  any  such  proposed 
reforms,  interested  parties,  in  addition 
to  NECA,  should  be  entitled  to 
participate  in  a  selection  process  to 
serve  as  the  administrator  of  one  or 
more  of  those  programs.  As  noted  above. 
NECA  currently  administers  the  CL  and 
TS  access  tariff  pools,  the  existing 
universal  service  fund,  the  Lifeline 
Assistance  program,  the  LTS  program, 
and  the  TRS  fund.  Consistent  with  the 
de-regulatory  and  pro-competitive  spirit 
of  the  1996  Act.  we  seek  comment 
regarding  whether  additional 
amendments  to  the  Commission's  part 
69  rules  are  needed  with  respect  to  the 
administration  of  these  programs  and 
whether  the  administration  of  one  or 
more  of  the  programs  should  be  subject 
to  a  competitive  bidding  process.  In 
light  of  the  Commission's  recent 
reappointment  of  NECA  to  an  additional 
four-year  term  as  administrator  of  the 
TRS  hind  and  given  that  NECA's 
reappointment  to  that  fund  was 
unopposed,  we  do  not  seek  comment  at 
this  time  on  NECA's  role  as  TRS 
administrator.  Accordingly,  we  seek 
comment  on  whether  administration  of 
the  CL  and  TS  access  tariff  pools,  the 
Lifeline  Assistance  program,  and  the 
LTS  program  should  remain  the 
exclusive  province  of  NECA  or  whether 
other  interested  parties  should  be 
entitled  to  participate  in  a  selection 
process  to  serve  as  the  administrator  of 
those  programs.  We  request  from  those 
commenters  advocating  other  parties' 
participation  in  the  selection  process 
suggestions  on  how  such  participation 
could  be  effectuated  and  what  changes 
to  our  rules  would  be  necessary  to 
effectuate  these  changes. 

Procedural  Matters 

10.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules. 


11.  We  invite  comment  on  the 
proposals  and  tentative  conclusions  set 
forth  above.  Pursuant  to  applicable 
procedures  set  forth  in  §§1.415  and 
1.419  of  the  Commission's  rules, 
interested  parties  may  file  NPRM 
comments  on  or  before  January  27,  1997 
and  NPRM  reply  comments  on  or  before 
February  3.  1997.  Interested  parties  may 
file  NOI  comments  on  or  before  March 
3.  1997  and  NOI  reply  comments  on  or 
before  April  3,  1997.  To  file  formally  in 
this  proceeding,  you  must  file  an 
original  and  six  copies  of  all  comments, 
reply  comments,  and  supporting 
comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy,  you  must  file  an  original  plus 
eleven  copies.  You  should  send 
comments  and  reply  comments  to  Office 
of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street.  N\V..  Room  222,  Washington,  DC 
20554.  Five  courtesy  copies  should  also 
be  sent  to  Tejal  Mehta  at  2100  M  Street, 
NW.,  Room  8611.  Washington.  DC 
20554.  Parties  should  also  file  one  copy 
of  any  document  filed  in  this  docket 
with  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.  (ITS).  2100  M  Street.  NW..  Suite 
140,  Washington.  DC  20037.  ITS's 
telephone  number  is  202-857-3800. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  1919  M 
Street,  NW.,  Washington.  DC  20554. 
Comments  and  reply  comments  must 
include  a  short  and  concise  summary  of 
the  substantive  arguments  raised  in  the 
pleading.  For  further  information 
concerning  this  proceeding,  contact 
Sheryl  Todd,  Accounting  and  Audits 
Division,  Common  Carrier  Bureau  at 
202-530-6001. 

Initial  Regulatory  Flexibility  Analysis 

12.  Section  603  of  the  Regulatory 
Flexibility  Act  (RFA),  as  amended, 
requires  an  Initial  Regulatory  Flexibility 
Analysis  in  notice  and  comment 
rulemaking  proceedings,  unless  the 
head  of  the  agency  certifies  that  "the 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  NPRM  portion  of  this  proceeding 
applies  only  to  NECA  and  concerns  the 
proposal  to  amend  the  Commission's 
rules  to  modify  the  size  and 
composition  of  NECA's  current  Board  of 
Directors  to  make  the  Board  more 
representative  of  the 
telecommunications  industry  as  a 
whole. 

13.  For  the  purposes  of  this  NPRM, 
the  RFA  defines  a  "small  business"  to 
be  the  same  as  a  "small  business 


9.§iAn 


VarlornI    fftxrictor     /    Vnl      Fl?      Mn      19     /    PTrirloii      ToniiaT^i    17      1007     /    Dynnnon/^    Clno 


Federal  Register  /  Vol.  62,  No.  12  /  Friday.  January  17,  1997  /  Proposed  Rules  2639 


concern"  under  the  Small  Business  Act, 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  to  its  activities.  Under  the 
Small  Business  Act,  a  "small  business 
concern"  includes  a  small  organization, 
which  is  defined  as  a  non-profit 
enterprise  that  is  not  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  NECA  is  a  non- 
profit, quasi-governmental  association 
that  was  initially  created  to  administer 
the  Commission's  interstate  access  tariff 
and  revenue  distribution  processes. 
Therefore,  NECA  is  not  a  small 
organization  within  the  meaning  of  the 
RFA.  Furthermore,  these  proposals  do 
not  apply  to  other  "small  business 
concerns"  since  they  propose  to  modify 
the  composition  of  NECA's  Board  of 
Directors.  For  this  reason,  we  tentatively 
conclude  that  these  proposals  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

14.  We  therefore  certify,  pursuant  to 
Section  605(b)  of  the  RFA,  that  these 
proposals  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  seek 
comment  on  this  tentative  conclusion. 
The  Commission  shall  publish  this 
certification  in  the  Federal  Register,  and 
shall  provide  a  copy  of  this  NPRM, 
including  this  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Ordering  Clauses 

15.  Accordingly,  It  is  ordered  that, 
pursuant  to  §§  1.  4(i).  201-205,  218-220, 
254  and  403  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  151, 
154(i),  201-05,  218-20,  254  and  403. 
notice  is  hereby  given  of  proposed 
amendments  to  Part  69  of  the 
Commission's  rules,  47  CFR  part  69,  as 
described  in  this  notice  of  proposed 
rulemaking. 

16.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1,  4(i),  201-205, 
218-220,  254  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151.  154{i),  201-05, 
218-20,  254  and  403,  notice  is  hereby 
given  of  proposals  described  in  this 
notice  of  inquiry. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-1133  Filed  1-16-97;  8:45  am] 
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47  CFR  Part  73 

[MM  Oockat  No.  96^48,  RM-8950] 

Radio  Broadcasting  Services;  Dickson, 
OK 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Redwood  Broadcasting,  Inc.,  seeking  the 
allotment  of  Channel  278C3  to  Dickson. 
Oklahoma,  as  the  community's  first 
local  aural  transmission  service. 
Channel  278C3  can  be  allotted  to 
Dickson  in  compUance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  34-11-14  North  Latitude 
and  96-59-03  West  Longitude. 
DATES:  Comments  must  be  filed  on  or 
before  February  3,  1997,  and  reply 
comments  on  or  before  February  18, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Ronald  G.  London,  Esq., 
Pepper  &  Cornzzini,  L.L.P..  1776  K 
Street,  NW..  Suite  200,  Washington, 
D.C.  20006  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-248,  adopted  December  6,  1996,  and 
released  December  13,  1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  aillotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  KarouMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FK  Doc.  97-1094  Filed  1-16-97;  8:45  am) 
BILLMG  CODE  •712-01-F 

47  CFR  Part  73 

[MM  Docket  No.  9fr-264,  RM-8977] 

Radio  Broadcasting  Services;  Roxton, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Northeast 
Texas  Broadcasters  requesting  the 
allotment  of  Channel  257A  to  Roxton, 
Texas,  as  the  community's  first  local  FM 
service.  Channel  257A  can  be  allotted  to 
Roxton  in  compUance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.2  kilometers  (7.6  miles) 
north  to  avoid  s}  ort-spacing  conflicts 
with  the  licensed  operation  of  Station 
KPLX(FM),  Channel  258C,  Fort  Worth. 
Texas,  and  to  a  construction  permit  for 
a  station  operating  on  Channel  257C3  at 
Linden,  Texas,  at  coordinates  33-39-17 
NL;  95-^4-54  WL. 

DATES:  Comments  must  be  filed  on  or 
before  March  3,  1997,  and  reply 
comments  on  or  before  March  18,  1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  J.  Pennington.  Ill, 
Post  Office  Box  403.  Westfield. 
Massachusetts  10186  (Counsel  for 
petitioners). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96  264,  adopted  December  27.  1996, 
and  released  January'  10,  1997.  TTie  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239). 
1919  M  Street.  N^V.  Washington.  DC. 
The  complete  text  of  this  decision  may 
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also  be  purchased  from  the 
Commission's  copv  contractor.  ITS,  Inc 
(202)  857-3800,  2100  M  Street,  N\V, 
Suite  140,  Washington,  D.C.  20037 

Provisions  of  the  Regulaton,- 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  m 
Commission  proceedings,  such  as  thi.s 
one,  which  involve  channel 
allotments.See  47  CFR  1  1204fb)  for 
rules  governing  permissible  ex  partt' 
contacts. 

For  information  regardmg  proper       " 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  k4ass  Media  Bureau 
[PR  Doc.  97-1096  Filed  1--16-97.  8  45  am] 
MLiMG  COOC  «n2-41-f 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  ckxuments  other  than  rules  or 
proposed  mies  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxl 
njlings,  delegations  of  authority,  filing  of 
petitions  ^nd  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  9ft-09»-1] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  has 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  pennit  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessment  provides  a  basis  for  our 
conclusion  that  the  field  testing  of  the 
genetically  engineered  organisms  vrtll 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  tuid  will  not 
have  a  significant  impact  on  the  quality 


of  the  human  environment.  Based  on  its 
finding  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

ADDRESSES:  A  copy  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  is  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  the  document  are  requested  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entr\'  into  the  reading  room. 
FORTURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin.  Deputy  Director, 
Biotechnology  Evaluation,  BSS,  PPQ, 
APHIS.  Suite  5B05,  4700  River  Road 
Unit  147,  Riverdale,  MD  20737-1237; 
(301)  734-7612.  For  a  copy  of  the 
environmental  assessment  and  finding 
of  no  significant  impact,  contact  Mr. 
Clayton  Givens  at  (301)  734-7612;  e- 
mail:  cgivens@aphis.usda.gov.  Please 
refer  to  the  permit  number  listed  below 
when  ordering  the  dociunent. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 


Federal  Register 

Vol.  62.  So    12 

Friday,  Januarv  17.  1997 


are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  or  a 
notification  acknowledged  before  a 
regulated  article  may  be  introduced  mto 
the  United  States.  The  regulations  set 
forth  the  permit  apphcation 
requirements  and  the  notification 
procedures  for  the  importation, 
interstate  movement,  and  release  into 
the  environment  of  a  regulated  article. 

In  the  course  of  reviewing  the  permit 
application,  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
assessed  the  impact  on  the  environment 
that  releasing  the  organisms  imder  the 
conditions  described  in  the  permit 
application  would  have.  APHIS  has 
issued  a  permit  for  the  field  testing  of 
the  organisms  listed  below  after 
concluding  that  the  organisms  will  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination  and  will  not  have  a 
significant  impact  on  the  quahty  of  the 
human  environment.  The 
environmental  assessment  and  finding 
of  no  significant  impact,  which  is  based 
on  data  submitted  by  the  apphcant  and 
on  a  review  of  other  relevant  literature, 
provides  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  test. 

An  environmental  assessment  and 
finding  of  no  significant  impact  has 
been  prepared  by  APHIS  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


PERMIT 
NUMBER 


96-256-01 


PERMITTEE 


Sanlord  Scientific, 

Inc. 


DATE  IS- 
SUED 


11-20-96 


ORGANISMS 


FIELD 
TEST  LO- 
CATION 


Geranium  plants  genetically  engineered  to  express  resistarx»  to  plant  palho-  [  CaJrtomia. 
genie  t»ctena  and  fungi.  | 


The  enviroiunental  assessment  and 
finding  of  no  significant  impact  has 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969,  as  amended  (NEPA)(42  U.S.C. 
4321  et  seq.),  (2)  Regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 


Done  in  Washington,  DC,  this  13th  day  of 
January  1997. 

Twry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Doc.  97-1225  Filed  1-16-97;  8:45  am] 
BIUMQ  CODE  3410-34-f> 


Forest  Service        ^ 

Cleanwater  Nattonal  Forest,  Idaho 
County,  Idaho  Spruce  Moose  and 
Moose  Lake  Right-of-way 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  On  October  30.  1995,  the 
Powell  Ranger  District,  Clearwater 
National  Forest,  began  pubhc  scoping 
for  the  Spruce  Moose  project,  a 
proposed  salvage  timber  sale  and 
private  land  access  request.  During 
1996.  the  environmental  effects  of  the 
proposed  action  were  analyzed.  During 
the  course  of  this  analysis,  it  was 
determined  that  potential  effects  on 
steelhead  trout  (proposed  for  listing 
under  the  Endangered  Species  Act),  Bull 
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Trout  (listing  under  ESA  is  warranted, 
but  precluded),  spring  chinook  and 
westslope  cutthroat  trout  (both  Sensitive 
Species)  may  be  significant  enough  to 
require  an  Environmental  Impact 
Statement. 

During  the  summer  of  1996, 
additional  field  information  was 
gathered  and  used  to  update  the 
proposed  action  as  follows. 

The  Clearwater  National  Forest  is 
planning  to  prepare  an  environmental 
impact  statement  (EIS)  to  disclose  the 
environmental  effects  of  a  proposal  to 
harvest  2.4  million  board  feet  of  timber, 
construct  4.1  miles  of  new  forest  roads, 
and  reconstruct  0.4  miles  of  existing 
forest  road.  Included  in  the  proposed 
road  construction  is  a  request  from 
Plum  Creek  Timber  Company  for 
easements  across  one  mile  of  National 
Forest  System  Land  to  access  privately 
owned  timberland.  A  joint  sediment 
reduction  plan  to  repair  existing 
sediment  sources  on  existing  roads  is 
also  included  in  the  proposal. 

The  Spruce  Moose  Planning  Area  is 
located  northeast  of  the  Powell  Ranger 
Station,  Powell  Ranger  District. 
Clearwater  National  Forest.  Idaho 
County,  Idaho.  Proposed  activities  are 
located  in  the  Spruce  Creek  drainage. 
The  proposal's  actions  are  being 
considered  together  because  they 
represent  either  connected  or 
cumulative  actions  as  defined  by  the 
Council  on  Envirormiental  Quality  (40 
CFR  1508.25). 

The  purposes  of  the  project  are  (1)  to 
design  and  implement  vegetation 
treatments  using  ecosystem 
management  principles  within  the  forest 
stands  that  are  at  high  risk  of  change  in 
the  next  decade.  (2)  to  design  and 
implement  a  cost  share  road  system 
with  Plum  Creek  Timber  Company  to 
provide  a  single  road  system  that  serves 
both  landowners,  and  (3)  to  restore  and 
maintain  aquatic  ecosystem  structure 
and  function  to  provide  historic  habitat 
conditions  for  aquatic  species. 

This  project  level  EIS  will  tier  to  the 
Clearwater  National  Forest  Land  and 
Resources  Management  Plan  (Forest 
Plan)  and  Final  EIS  (September.  1987). 
which  provides  overall  guidance  of  all 
land  management  activities  on  the 
Clearwater  National  Forest. 

Analysis  will  be  conducted  in 
compliance  with  the  Gearwater  Fore.st 
Plan  lawsuit  settlement  agreement 
between  the  Forest  Service  and  the 
Sierra  Club,  etal  (signed  September  13. 
1993). 

DATES:  Comments  in  response  to  this 
Notice  of  Intent  concerning  the  scope  of 
the  analysis  should  be  received  in 
writing  on  or  before  March  3.  1997  to 


receive  timely  consideration  in  the 
preparation  of  the  Draft  EIS.  The  Draft 
EIS  will  be  filed  with  the  Environmental 
Protection  Agency  in  March,  1997.  The 
Final  EIS  and  the  Record  of  Decision  are 
expected  to  be  issued  in  December, 
1997. 

ADDRESSES:  Send  written  comments  and 
suggestions  on  the  proposed  action  or 
requests  for  a  map  of  the  proposed 
action  or  to  be  placed  on  the  project 
mailing  list  to  Margaret  Gorski,  District 
Ranger,  Powell  Ranger  District, 
Clearwater  National  Forest,  Lolo, 
Montana  59847 

RESPONStBLE  OFFIOAL:  The  Forest 
Supervisor.  Clearwater  National  Forest, 
will  be  the  responsible  official  and 
decide  on  the  harvest  and  road 
construction  alternatives  and  whether  to 
issue  access  easements  to  Plum  Creek 
Timber  Company 

FOR  FURTHER  INFORMATION  CONTACT: 
District  Ranger,  Powell  Ranger  District, 
Clearwater  National  Forest.  (208)  942- 
3113. 

SUPPLEMENTARY  INFORMATION:  Plum 
Creek  Timber  Company  (PCTC) 
requested  right-of-way  access  across 
National  Forest  System  land  in  Sections 
20  and  30,  T38N.'R17E.  Boise  Meridian. 
The  purpose  of  this  request  was  for 
Plum  Creek  Timber  Company  to  access 
the  private  land  in  Sections  19  and  29 
for  their  use  and  enjoyment. 

Access  to  non-Federal  inholdings  in 
governed  by  Section  1323(a)  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA). 
Implementing  direction  for  this 
authority  is  found  in  regulation  at  36 
CFR  251.110. 

The  Forest  Service  and  Plum  Creek 
Timber  Company  are  cooperators  in  a 
jointly  constructed  and  maintained  road 
system  on  the  Powell  Ranger  District. 
The  purpose  of  this  joint  road  system  is 
to  serve  the  access  needs  of  both 
cooperators  with  a  single  network  of 
permanent  roads  within  the 
checkerboard  land  ownership  portion  of 
the  Powell  Ranger  District. 

In  1995,  the  Powell  District  conducted 
an  Integrated  Resource  Analysis  for  a 
portion  of  the  Spruce  Creek  watershed 
and  proposed  management  actions 
which  were  linked  to  Plum  Creek 
Timber  Company's  proposed  road  and 
request  for  access.  This  was 
documented  in  an  Integrated  Resource 
Assessment  and  Position  Statement. 

On  Oclober  10,  1995,  Plum  Creek 
Timber  Company  uptlated  its  request  for 
access  to  include  an  easement  across 
200  feet  of  section  26,  T38N,  R16E  to 
access  private  land  in  Seciion  25.  This 
new  request  was  included  in  the 
proposed  action  to  properiy  assess  the 


cumulative  effects  of  road  construction 
and  timber  harvest  on  National  Forest 
resources. 

Preliminary  issues  include  the  effects 
on  timber  growth  and  yield,  effects  on 
old  growth  and  snag  habitat,  effects  on 
elk  habitat  security,  and  ejects  on  water 
quahty  and  fish  habitat.  These  issues 
will  be  refined  and  developed  in  detail 
as  scoping  proceeds.  Comments  on  the 
issues  and  suggestions  for  additional 
issues  are  welcome  in  response  to  this 
Notice  of  Intent. 

Preliminary  scoping  and  public 
involvement  began  on  October  30, 1995, 
when  an  Integrated  Resource  Analysis 
and  Position  Statement  was  mailed  to 
about  100  individuals  asking  for 
comment.  The  interdisciplinary  team 
worked  with  the  comments  from  this 
early  scoping  effort  to  identify 
preliminary  issues  and  to  refine  the 
proposed  action. 

The  interdisciplinary  team  vdll  be 
working  to  develop  a  range  of 
alternatives  to  the  proposed  action  and 
to  assess  the  environmental  effects  of 
the  alternatives.  One  of  the  alternatives 
will  be  the  "No  Action"  alternative. 
Other  alternatives  will  examine  varying 
levels  and  locations  for  the  proposed 
activities  to  achieve  the  proposal's 
purposes,  as  well  as  to  respond  to  the 
environmental  issues  and  other  resource 
values.  Comments  concerning  the  range 
of  alternatives  or  possible 
environmental  effects  would  be  useful 
to  the  team  in  completing  their  analysis. 

It  is  anticipated  tnat  the 
environmental  analysis  and  preparation 
of  the  draft  and  final  environmental 
impact  statements  will  take  about  one 
year.  The  draft  environmental  impact 
statement  can  be  expected  in  March. 
1997  and  a  final  environmental  impact 
statement  can  be  expected  in  December, 
1997. 

A  45  day  comment  period  will  be 
provided  for  the  public  to  make 
comments  on  the  draft  environmental 
impact  statement.  This  comment  period 
will  be  in  addition  to  scoping  and  will 
begin  when  the  Environmental 
Protection  Agency's  Notice  of 
Availability  of  the  Draft  EIS  appears  in 
the  Federal  Register.  A  Record  of 
Decision  will  be  prepared  and  filed  with 
the  final  environmental  impact 
statement.  A  forty-five  day  appeal 
period  will  be  applicable. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process.  To  be 
most  helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement  or 
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the  merits  of  the  alternatives  discussed 
(see  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition,  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  M?IX:435  US  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  of  Angoon  v. 
Model,  (9th  Circuit,  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
The  reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  My  address 
is  Clearwater  National  Forest,  12730 
Highway  12,  Orofino,  ID  83544. 

Dated :  December  31,1997. 
James  L.  Caswell, 

Forest  Supervisor,  Clearwater  National  Foiest. 
(FR  Doc.  97-1186  Filed  1-16-97;  8:45  am] 
BILLMQ  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Piirchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  18,  1997. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  BUnd  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  27  and  November  22,  1996, 
the  Committee  for  Purchase  From 
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People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (61  F.R. 
50805  and  59401)  of  proposed  additions 
to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resuh  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  ser\'ices. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodity 

Head  Harness,  Skull  Cap 
4240-01-390-3057 


Services 

Grounds  Maintenance,  Gamp  Lejeune,  Main 

Gate  and  Holcomb  Boulevard, 

Jacksonville,  North  Carolina 
Janitorial/Custodial,  VA  Connecticut 

Healthcare  System,  Newington  Campus. 

Newington,  Connecticut 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

|FR  Doc.  97-1244  Filed  1-16-97;  8:45  am] 
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Procurement  list;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

procurement  list. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  commodity  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  18,  1997. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  listed  below 
fitjm  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  THe  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

3.  Tliere  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Paper,  Tabulating  Machine 
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7530-00-800-0996 

(Requirements  for  the  Burlington.  New 

lersey  Depxjt  only) 
NPA:  Alabama  Industries  for  the  Blind, 

Talladega.  Alabama 
Arizona  Industries  for  the  Blind.  Phoenix. 

.Arizona 
Lighthouse  for  the  Blind.  .St.  Louis.  Missouri 
Blind  Work  Association.  Binghamton.  New 

York 
Tarrant  County  Association  for  the  Blind, 

Fort  Worth.  Texas 
The  Lighthouse  for  the  Blind,  Inc.,  Seattle, 

Washington 
Beverly  L.  Milkman. 
Executive  Director. 
|FR  Doc.  97-1245  Filed  1-16-97;  8:45  ami 

BILLJNO  COOC  SSSa-OI-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACDON:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  18,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  4^ 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify- 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 


2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  4f>-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed; 

(commodities 

Potpourri 

M.R.  400 

M.R,  401 

MR.  403 

NPA:  Wichita  Industries  and  Services 
for  the  Blind,  Inc.,  Wichita,  Kansas 

Bucket,  Plastic 

M.R.  997 

NPA:  The  Lighthouse  for  the  Blind,  Inc., 
Seattle,  Washington 

Service 

Facilities  Services  Support,  Air  Base 
Ground  Defense  Training  Campus, 
Camp  Bullis,  Texas 

NPA:  Physically  Challenged  Service 
Industries,  Inc..  San  Antonio,  Texas 

Beverly  L.  Milkman. 

Executive  Director. 

[FR  Dor  97-1247  Filed  1-16-97;  8:45  am] 

aiLUNG  CODE  63S3-01-P 


Proposed  Additions  to  the 
Procurement  List;  Correction  • 

In  the  do<;ument  appearing  on  page 
1427.  F.R.  Doc.  97-657,  in  the  issue  of 
January  10,  1997,  in  the  first  column, 
the  service  listed  as  Storage  and 
Distribution  of  Uniform  Accessories 
(Vendor  Parts  Accessories),  Defense 
Personnel  Support  Center,  Philadelphia, 
Pennsylvania  was  inadvertently  re- 
published and  should  be  deleted  from 
the  document.  This  ser\'ice  was  initially 
published  October  11,  1996,  as 
Distribution  of  Belts  and  Belt  Buckles, 


Defense  Personnel  Support  Center, 

Philadelphia,  Pennsylvania. 

Beverly  L.  Milkman, 

Executive  Director. 

|FR  Doc.  97-1246  Filed  1-16-97;  8:45  am] 

MLUNO  CODE  63S4-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
California  Advisory  Committee  to  the 
Commission  will  convene  at  6  p,m.  and 
recess  at  9  p.m.  on  Friday,  January  31, 
1997,  and  reconvene  on  Saturday, 
February  1,  1997,  at  10  a.m.  and  adjourn 
at  4:00  p.m.,  at  the  Travelodge  Hotel- 
Harbor  Island,  1960  Harbor  Island  Drive, 
San  Diego,  California  92101.  The 
individual  subcommittees  will  meet  on 
Friday  to  discuss  the  progress  of 
projects.  The  subcommittees  will  report 
to  the  full  Committee  at  the  Saturday. 
February  1  meeting. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Fernando 
Hernandez,  310-696-0104.  or  Philip 
Montez,  Dire-ctor  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  January  9,  1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  97-1128  Filed  1-16-97;  8:45  am) 
BILUNG  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Program  DjTiamics — 
Bridge  Survey. 


UMI 


Form  Number(s):  SPD-l(L),  1{L)SP, 
2(L).  3. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  26,875  hours. 

Number  of  Respondents:  35,000. 

Avg.  Hours  Per  Response:  45 
minutes — interview;  11  minutes — 
reinterview. 

Needs  and  Uses:  With  the  August  22. 
1996  signing  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Pub.  L.  104- 
193),  the  Bureau  of  the  Census  is 
required  to  conduct  the  Survey  of 
Program  Dynamics  (SPD)  using  as  the 
sample  households  from  the  1992  and 
1993  Survey  of  Income  and  Program 
Participation  (SIPP).  The  SPD  will  be  a 
large,  longitudinal,  nationally- 
representative  study  that  measures 
features  of  the  welfare  programs, 
including  both  programs  that  are  being 
reformed  and  those  that  remain 
unchanged.  The  SPD  will  also  measure 
other  important  social,  economic, 
demographic  and  family  changes  that 
reflect  the  effectiveness  of  the  welfare 
reforms. 

A  sample  of  respondents  originally  in 
the  1992  and  1993  SIPP  panels  vnl\  be 
interviewed  once  a  year  from  1997- 
2001,  and  perhaps  longer  depending  on 
funding.  Separate  OMB  clearance 
requests  wrill  be  submitted  for  a  1997 
pretest  and  the  1998-2001  surveys. 
Prior  to  conducting  the  pretest  of  the 
initial  SPD  questionnaire,  the  Bureau  of 
the  Census  will  conduct  a  bridge  survey 
(the  subject  of  this  request)  during 
April-June  1997  using  the  March  1997 
Current  Population  Survey  (CPS) 
questionnaire,  which  contains  annual 
retrospective  questions  on  work 
experience,  earnings,  program 
participation,  and  health  insurance 
coverage.  A  portion  of  the  bridge  survey 
panel,  approximately  10  percent,  will  be 
reinterviewed  for  quality  control 
purposes. 

This  bridge  survey  and  data  already 
gathered  in  the  1992  and  1993  SIPP 
panels  will  provide  baseline  data  for 
approximately  35,000  households  for 
the  period  prior  to  the  implementation 
of  the  welfare  reform  activities.  With  the 
pretest  in  the  fall  of  1997,  the  full 
survey  implementation  in  the  spring  of 
1998,  and  annually  thereafter  through 
2001,  the  data  gathered  for  the  10-year 
period  (1992-2001)  will  aid  in  assessing 
short  to  medium-term  consequences  or 
outcomes  of  the  welfare  legislation.  We 
plan  to  utilize  a  financial  incentive 
program  in  the  bridge  survey  as  an 
attempt  to  attain  a  higher  response  rate. 
Some  households  that  complete  an 
interview  will  receive  a  small  monetary 
gift  for  their  cooperation  in  the  survey. 
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We  will  observe  how  this  financial 
incentive  affects  response  rates. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  42  U.S.C, 
Section  614  (Pub.  L.  104-193.  Sect. 
414). 

OMB  Desk  Officer:  Jerrv  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer. 
(202)  482-3272,  Department  of 
Commerce,  room  5312,  14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  8.  1997, 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

IFR  Doc.  97-1177  Filed  1-16-97;  8:45  am) 

MLUNG  CODE  M1ft-07-P 


Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Quarterly  Survey  of  the 
Finances  of  Public  Employee  Retirement 
Systems. 

Form  Numberis):  F-10. 

Agency  Approval  Number:  0607- 
0143. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden;  416  hours. 

Number  of  Respondents:  104. 

Avg.  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  This  survey 
provides,  on  a  quarterly  basis, 
nationwide  data  on  the  cash  and 
security  holdings  of  the  104  largest 
public-employee  retirement  systems. 
These  104  systems  control  billions  of 
asset  dollars  and  represent  80  percent  of 
the  total  assets  of  all  pubhc  employee 
retirement  systems.  The  Census  Bureau 
conducts  this  survey  at  the  request  of 
the  Council  of  Economic  Advisors  and 
the  Federal  Reserve  Board.  Economists 
from  these  agencies,  the  Department  of 


Treasury,  the  Bureau  of  Economic 
Analysis,  and  others  use  these  data  to 
monitor  and  analyze  investment  trends 
and  to  formulate  governmental 
economic  policies  and  investment 
decisions. 

Affected  Public:  State,  local  or  tribal 
government. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C. 
Section  182. 

OMB  Desk  Officer:  )err\'  Coffey.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  ^tepartment  of 
Commerce,  room  5312,  14th  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey.  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  lanuary  8,  1997. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer.  Office  of  Management  and 
Organization. 
(PR  Doc.  97-1178  Filed  1-16-97;  8:45  am] 

BIUJNO  CODE  3S10-07-P 


Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C,  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  i99"  Economic  Census  of  the 
Outlying  Areas  Including  Puerto  Rico, 
Guam.  Northern  Mariana  Islands  and 
the  U.S.  Virgin  Islands. 

Form  Numberis):  OA-9819.  9820. 
9873. 9883. 

Agency  Approval  Number:  None. 

Type  of  Reque<    New  Collection. 

Burden:  49.500  hours. 

Number  of  Respondents:  54,000. 

Average  Hours  Per  Response:  .91 7 
hours. 

Needs  and  Uses:  The  1997  Economic 
Census  of  the  Outlying  Areas  will  be 
conducted  as  part  of  the  1997  Economic 
Censuses  require''  by  Title  13.  U.S.C. 
and  is  the  primary  source  of  dependable 
facts  about  each  cf  the  outlying  areas 
economy,  and  features  the  only 
recognized  source  of  data  at  a 
geographic  level  equivalent  to  U.S. 
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counties.  Outlying  areas  economic 
census  statistics  serve  to  benchmark 
estimates  of  net  income  and  gross 
product,  and  provide  essential 
information  for  government  (Federal 
and  local),  business,  and  the  general 
public.  The  1997  Economic  Census  of 
the  Outlying  Areas  will  cover  the 
following  sectors:  retail  and  wholesale 
trades,  certain  services  industries, 
construction,  and  manufactures.  The 
information  collected  in  the  1997 
Economic  Census  of  the  Outlying  .\reas 
will  produce  basic  statistics  by  kind  of 
business  for  a  number  of  establishments. 
sales,  payroll,  and  employment.  It  also 
will  yield  a  variety  of  industry -specific 
statistics,  including  value  of  shipments, 
.sales  by  commodity  and  merchandise 
lines,  and  number  of  hotel  rooms.  The 
1997  Economic  Census  of  the  Outlying 
Areas  will  be  conducted  using  mailout/ 
mailback  procedures.  As  m  the  1992 
census,  only  one  form  covering  all 
economic  activity  within  the  scope  of 
the  census  is  used  for  each  area.  Since 
administrative  records  for  the  outlying 
areas  sometimes  have  classification 
deficiencies,  the  use  of  one  form 
eliminates  time  spent  by  the  respondent 
requesting  a  sector-appropriate  form 

Affected  Public:  Businesses  or  other 
for-profit,  individuals  or  households. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory 

Legal  Authority:  Title  13  USC, 
Sections  131  and  224. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272.  Department  of 
Commerce,  room  5312,  14th  & 
Constitution  .Avenue,  NW.  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey.  OMB  Desk 
Officer,  room  10201.  NW  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  lanuary  13.  1997. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer.  Office  of  Management  and 
Organization. 

|FR  Doc.  97-1179  Filed  1-16-97;  845  am] 

BIIUNQ  COOC  1S10-47-M 


Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 


collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Patent  and  Trademark  Of^ce 
(PTO). 

Title:  Practitioner  Records 
Maintenance  and  Disclosure  Before  the 
Patent  and  Trademark  Office. 

Agency  Approval  Number:  0651- 
0017. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Burden:  3,278  hours. 

Number  of  Respondents:  350  for 
record  keeping  maintenance,  and  85  for 
violation  reporting. 

Avg.  Hours  Per  Response:  9  hours  for 
record  keeping  maintenance,  and  IV2 
hours  for  violation  reporting. 

Needs  and  Uses:  Information  is 
required  to  insure  compliance  with  the 
Patent  and  Trademark  Office  (PTO) 
Code  of  Responsibility  which  requires 
that  registered  attorneys  and  agents 
maintain  complete  records  of  clients, 
and  report  violations  of  the  Code  and 
evidence  of  such  violations  to  the  PTO. 
The  Code  further  mandates  that 
attorneys  and  agents  cooperate  wdlh  the 
Director  of  the  Office  of  Enrollment  and 
Discipline  in  connection  with  any 
investigation. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202) 395-3785 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer. 
(202)  482-3271,  Department  of 
Commerce,  room  5312,  14th  and 
Constitution  Avenue,  NW.  Washington, 
DC.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A  Bernstein.  OMB  Desk  Officer, 
room  10236.  New  Executive  Office 
building,  Washington,  D.C.  20503. 

Dated:  January  8,  1997. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer.  Office  of  Management  and 
Organization 

(PR  Doc.  97-1190  Filed  1-16-97;  8:45  a.m.] 
BiLUNG  CODE  3S10  1S-f> 


Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 


provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Tagged  Groundfish  Research 
Program. 

Agency  Form  Number:  N/A. 

OMB  Number:  0648-0276. 

Type  of  Re\iew:  Renewal  of  an 
existing  collection. 

Burden:  336. 

Number  of  Respondents:  1.167  (4,201 
responses). 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  Tagging  groundfish 
for  subsequent  tracking  and  recovery  is 
an  important  tool  for  managing  fishery 
resources.  Information  is  collected  from 
fishermen  and  others  who  have 
recovered  a  tagged  fish.  The  information 
provided  through  this  program  provides 
essential  research  data  on  groundfish/ 
sablefish  life  histories  and  migration 
patterns.  The  information  is  used  to 
determine  growth  rates,  differences  by 
area,  sex,  size,  etc. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  federal  government,  state, 
local  or  tribal  government. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Adele  Morris, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Adele  Morris,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  January  13,  1997, 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer.  Office  of  Management  and 

Organization. 

(FR  Doc.  97-1191  Filed  1-16-97:  8:45  am) 

BILLING  CODE  3510-22-P 


Foreign-Trade  Zones  Board 
[Docket  1-67] 

Foreign-Trade  Zone  149;  Freeport, 
Texas;  Proposed  Foreign-Trade 
Subzone,  Phillips  Petroleum  Company, 
(Oil  Refinery  Complex),  Brazoria 
County,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Port  Freeport,  grantee  of  FTZ 
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149,  requesting  special-purpose  subzone 
status  for  the  oil  refinery  complex  of 
Phillips  Petroleum  Company,  located  at 
sites  in  Brazoria  County,  Texas.  The 
appUcation  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  January  2, 1997. 

The  refinery  complex  (2,095  acres, 
1.300  employees)  consists  of  5  sites  and 
connecting  pipelines  in  Brazoria 
County,  Texas:  Site  1  (1315  acres) — 
main  refinery  and  petrochemical 
complex  (200,000  BPD)  located  at  Texas 
State  Highway  35  at  Farm  Market  Road 
524,  south  of  Sweeney;  Site  2  (160 
acres) — Freeport  I  Terminal  and  storage 
facility  (1.6  million  barrel  storage 
capacity)  located  at  County  Road  731, 
some  28  miles  southeast  of  the  refinery; 
Site  3  (183  acres] — six  crude  oil  storage 
tanks  (2.4  million  barrel  capacity)  at 
Jones  Creek  Terminal,  located  at  6215 
State  Highway  36,  some  17  miles 
southeast  of  the  refinery;  Site  4  (34 
acres) — San  Bernard  Terminal  and 
storage  facility  (207,000  barrel  capacity), 
located  at  County  Road  378,  5  miles 
southeast  of  the  refinery;  Site  5  (403 
acres) — Clemens  Terminal  underground 
IPC  storage  (12.8  milhon  barrel 
capacity),  located  at  County  Road  314, 
15  miles  east  of  the  refinery. 

The  refinery  is  used  to  produce  fuels 
and  petrochemical  feedstocks.  Fuels 
produced  include  gasoline,  jet  fuel, 
distillates,  residual  fuels  and  naphthas. 
Petrochemical  feedstocks  and  refinery 
by-products  include  methane,  ethane, 
propane,  propylene,  ethylene,  butylene, 
butadiene,  butane,  benzene,  toluene, 
xylene,  carbon  black  oil  and  sulfur. 
Some  95  percent  of  the  crude  oil  (60 
percent  of  inputs),  and  some  feedstocks 
and  motor  fuel  blendstocks  are  sourced 
abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status— NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free)  instead 
of  the  duty  rates  that  would  otherwise 
apply  to  the  foreign-sourced  crude  oil. 
The  duty  rates  on  crude  oil  range  from 
5.25e/barrel  to  10.5c/barrel.  Under  the 
FTZ  Act,  certain  merchandise  in  FTZ 
status  is  exempt  from  ad  valorem 
inventory- type  taxes.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
refinery's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 


has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  March  18,  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  tto  April  2  1997). 
A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  Export 
Assistance  Center,  Suite  1160.  500 
Dallas,  Houston,  Texas  77002 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW. 
Washington,  DC  20230 

Dated:  January  7. 1997. 
John  I.  Da  Ponte.  Jr., 

Executive  Secretary. 

[FR  Doc.  97-1259  Filed  1-1&-97;  8:45  am) 

BILUNG  CODE  3S10-2»-P 


International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation 
in  Part 

AGENCY:  Import  Administration, 
International  Trade  Adminis  ration. 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  December 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  requests 
to  revoke  one  antidumping  finding  and 
one  antidumping  duty  order  in  part. 
EFFECTIVE  DATE:  January  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U,S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)  and  35,'^  22(a)  (1994).  for 
administrative  re  lews  of  various 
antidumping  and  countervaiUng  duty 
orders  and  findings  v^th  December 
anniversary  dates.  The  Department  also 
received  timely  requests  to  revoke  in 
part  the  antidumping  finding  on 
elemental  sulphur  from  Canada  and  the 
antidumping  dut    order  on  certain 
welded  stainless  steel  pipe  from 
Taiwan. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c).  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders  and  findings. 
The  Department  is  not  initiating  an 
administrative  review  of  any  exporters 
and/or  producers  who  were  not  named 
in  a  review  request  because  such 
exporters  and/or  r  oducers  were  not 
specified  as  required  under  section 
353.22(a)  (19  CFR  353.22(a)).  We  intend 
to  issue  the  final  results  of  these  reviews 
not  later  than  December  31,  1997. 

Penod  to 
be  re- 
vie«ved 


Anddumping  Duty  Procaedings 

CANADA:  ElementaJ  Sulphur 
A-1 22-047 

Mobile  Oil  Canada.  Ltd. 
JAPAN:    bgW    Scattenng    Instm- 

ments' 
A-588-813 

Otsuka  Electronics 
JAPAN:  Polychloropfene  Rubber 
A-588-046 


Denki  KagufO,  K.K. 

Denki/Hoei  Sangyo  Co.,  Ltd. 

MrtSLH  Bussan.  K.K. 

Showa  Neoprene,  K.K. 

Showa/Hoei  Sangyo  Co.,  Ltd. 

Suzugo  CorporatKXi 

Tosoh     Corporation     (formefly 
Toyo  Soda) 

losot)Moe»  Sangyo  Co.,  Ltd 
MEXICO:  Porcelain-on-Steel 

Cookware 
A-201-504 

Cinsa,  S.A.  de  C.V 

EsmaltacK)nes  de    ^orte  Amer- 
ica, S.A.  de  C.V 
TAIWAN:  Welded  Stainless  Steel 

Pipes 
A-583-815 

Ta  Chen  Stainless  Steel  Pipe 
Co..  Ltd. 


12/1/95- 
11/30/96 


11/1/95- 
10/31/96 


12/1/95- 
11/30/96 


12/1/95- 
11/30/96 


12/1/95- 
11/30/96 


2648 


Federal  Register  /  Vol.  62.  No.  12  /  Friday.  January  17.  1997  /  Notices 


Penod  to 
be  re- 
viewed 


Penod  to 
be  re- 
viewed 


Period  to 
be  re- 
viewed 


THE  PEOPLE'S  REPUBLIC  OF 

CHINA:  Cased  Pencils^ 
A-570-827 


Anhui  Statronery  Company,  Ltd 

China  First  Pencil  Connpany. 
Ltd. 

Shanghai  Three  Star  Stationery 
Company,  Ltd. 

Guagdong  Stationery  &  Sperl- 
ing Goods 

Beijing  Pencil  Factory 

Dalian  Perx;il  Factory 

Donghua  Penal  Factory 

Harvin  Pencil  Factory 

Jiangsu  Pencil  Factory 

Jinan  Pencil  Factory 

Juihai  Pencil  Factory 

Jukxig  Pencil  Factory 

Quindao  Pencil  Factory 

Shenyiang  Perxyl  Factory 

Songnan  Perx:il  Factory 

China  First  Penal  Company, 
Ltd. 

Shanghai  Three  Star  Stationery 
Com. 

Shanghai  Foreign  Trade  Cor- 
poration 

Guandong  Stationery  &  Sport- 
ing Goods  l/E  Corporation 

Shanghai  Lansheng  Co .  Ltd. 
(aka  Stationery  &  Sporting 
Goods  l/E  Corporation 

Shanghai  Machinery  &  Equip- 
ment l/E  Corporation 

Tianjin  PerKil  Factory 

Xintang  Joint  Verrture  Pencil 
Factory 

AEMPAC  Systems  (Hong  Kong) 

Anhu  l/E  Group  Corporation 

Anhm  Light  Industnal  Products 
l/E  Corp. 

Anhu  Provincial  l/E  Corporation 

Appteuse  Products 

Atico  International 

Atico  Overseas 

Beijing  bght  Industnal  Products 
l/E  Corporation 

CS  Container  Line  (Hong  Kong) 

Cargo  Service  (Hong  Kong) 

Cargo  Systems 

Changzhou  Foreign  Economic 
Technical  &  Trading  Com- 
pany 

Changzhou  Foreign  Trade 
Group 

Chtangshu  Foreign  Trading 

China  Fujian  Foreign  Trade 
Center 

China  National  Light  Industnal 
Products  l/E  Corporation  (all 
txanches) 

Chma  North  Industnes  Tianjin 
Corporation 

Dalian  Light  Industnal  Products 
l/E  Corp. 

Chma  Shen2^len  SEZ  Foreign 
Trade 

El  Ocean  (Hong  Kong) 

Far  East  Enterpnses 

Fuji  Industnal  (Hong  Kong) 

Gansu  Provincial  Machinery 


12/1/95- 
11/30/96 


Golden  Way  Trading  Company 

Guangzhou  Foreign  Trade 
Group 

Hianan  Provincial  Foreign  Trade 

Haiwang  Enterprises  Company, 
Ltd 

Han  Marrtime 

Jin  Hai  Jei  Air  Internationa)  For- 
warding 

Heilongiang  Light  Industnal 
Products  l/E  Corporation 

Ideal  Consolidators  (Hong 
Kong) 

ideal  Ocean  Lines  (Hong  Kong) 

Infeks  Transport  International 

Jacky  Maeder  (Hong  Kong) 

Jiangsu  Light  Industrial  Prod- 
ucts l/E  Group  Corporation 

Jilin  Provincial  Machinery  & 
Equipment  l/E  Corporation 

King  Sun  (Hong  Kong) 

Kwok  Luen  Plastic  Manufactur- 
ing 

Lailon  Enterprises  (Hong  Kong) 

LEP  Guangzhou  Delegation  Of- 
fice 

LEP  Transport  International 

Liaoning  Light  Industrial  Prod- 
ucts l/E  Corp. 

Licken  Industrial  (Hong  Kong) 

Maritime  International 

Onan  Shipping  (Hong  Kong) 

Onwave 

Panalpina 

Panalpina  (Hong  Kong) 

Perpetual  Product  Development 

Po  Shing  Industnal 

Premier  Shipping 

Qingdao  Light  Industnal  Prod- 
ucts l/E  Corporation 

Regent  C&C  Shanghai  Office 

Regent  Express 

Shandong  Light  Industnal  Prod- 
ucts l/E  Corporation 

Shantou  Light  Industrial  Prod- 
ucts l/E  Corporation 

Shantou  Stationery  &  Sporting 
Goods  l/E  Corporation 

Shanxi  Light  Industrial  Products 
l/E  Corporation 

Shenyiang  Light  Industnal  Prod- 
ucts l/E  Corporation 

Shum  Yip  fShenzen)  Industry  & 
Trade  Development  Corpora- 
tion 

Translink  Transportation 

Sichuar  Light  irxJustrial  Prod- 
ucts l/E  Corporation 

Sui  Jun  International  (Hong 
Kor>g) 

THI  (Hong  Kong) 

The  Merton  Company,  Ltd. 
(Hong  Kong) 

Tianjin  Beifing  Corporation 

Tianjin  Stationery  &  Sporting 
Goods  l/E  Corporation 

Tony  Trading  (Hong  Kong) 

Trade  Power  (Taiwan) 

Trinity  Mark  Industries 

Tru  Blue  Products 

UT  Consolidators  (Hong  Kong) 

Wah  Luen  Stationery  Supplies 


Y.K.  Shipping  international 
Yangjiang  Light  Industnal  Prod- 
ucts l/E  Corporation 
Zhenjiang   Foreign  Trade   Cor- 
poration 
THE    PEOPLE'S    REPUBLIC    OF 
CHINA:  Porcelain-on-Steel 

Cooking  Ware  ^ 
A-570-506 


12/1/95- 
11/30/96 


Clover  Enamelware  Enterprise/ 
Lucky  Enamelware  Factory 
Limited 


Countervailing  Duty 
Proceedings 


None. 


'  Inadvertently  omitted  from  previous  initi- 
ation notice. 

2  All  other  exporters  of  certain  cased  pencils 
from  the  People's  RepuWk;  of  China  are  corv 
ditionally  covered  by  this  review. 

3  All  other  exporters  of  porcelain-on-steel 
cooking  ware  from  the  People's  Republic  of 
China  are  corxjitionally  covered  by  this  review. 

If  requested  within  30  days  of  the  date 
of  publication  of  this  notice,  the 
Department  will  determine  whether 
antidumping  duties  have  been  absorbed 
by  an  exporter  or  producer  subject  to 
any  of  these  reviews  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  which  is  affiliated 
with  such  exporter  or  producer. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  January  15.  1997. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Group  III. 
(FR  Doc.  97-1397  Filed  1-16-97;  9:06  amj 

BILLMG  CODE  3510-OS-M 


[A-834-805] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Beryllium 
Metal  and  High  Beryllium  Alloys  From 
the  Republic  of  Kazakstan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Tomaszewski  at  (202)  482- 
0631,  or  Erik  Warga  at  (202)  482-0922, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
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Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC.  20230, 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Rounds 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations,  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

Final  Determination 

We  determine  that  beryllium  metal 
and  high  beryllium  alloys  ("beryllium") 
from  the  Republic  of  Kazakstan 
("Kazakstan")  are  being  sold  in  the 
United  States  at  less  than  fair  value 
("LTFV"),  as  provided  in  section  735  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act").  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
on  August  21,  1996  (61  FR  44293, 
August  28,  1996  ("preliminary 
determination")),  the  following  events 
have  occurred: 

hi  October  1996,  we  verified  the 
respondents'  questionnaire  responses. 
Additional  publicly  available 
information  on  surrogate  values  was 
submitted  by  petitioner  and  respondents 
on  November  15,  1996,  and  November 
22,  1996.  Petitioner  and  respondents 
submitted  case  briefs  on  November  29, 
1996  and  rebuttal  briefs  on  December  6, 
1996.  A  public  hearing  was  held  on 
December  9, 1996.  At  the  Department's 
request,  additional  information  was 
filed  by  petitioner  and  respondents  on 
December  10,  1996,  and  December  12, 
1996.  On  December  19,  1996,  and 
December  23.  1996,  the  Department 
received  surrogate  factor  data  from  the 
Foreign  Commercial  Service  Office  in 
Lima,  Peru. 

Scope  of  Investigation 

The  scope  of  this  investigation  is 
beryllium  metal  and  high  beryllium 
alloys  with  a  beryllium  content  equal  to 
or  greater  than  30  percent  by  weight, 
whether  in  ingot,  billet,  powder,  block, 
lump,  chunk,  blank,  or  other 
semifinished  form.  These  are 
intermediate  or  semifinished  products 
that  require  further  machining,  casting 
and/or  fabricating  into  sheet,  extrusions. 


forgings  or  other  shapes  in  order  to  meet 
the  specifications  of  the  end  user. 
Beryllium  and  high  beryllium  alloys 
within  the  scope  of  this  investigation 
are  classifiable  under  the  Harmonized 
Tariff  Schedule  of  the  United  States 
("HTSUS")  8112.11.6000,  8112.11.3000, 
7601.20.9075.  and  7601.20.9090. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Perilod  of  Investigation 

The  period  of  investigation  ("POI")  is 
July  1,  1995,  through  December  31. 
1995. 

Separate  Rates 

Respondents  made  no  claim  for 
receiving  a  separate  rate.  Therefore, 
lacking  any  information  to  support  a 
conclusion  that  a  separate  rate  is 
appropriate,  the  Department  assigned  a 
single  Kazakstan-wide  rate  to  all 
producers  and  exporters. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
beryllium  from  Kazakstan  to  the  United 
States  were  made  at  less  than  fair  value. 
we  compared  Export  Price  ("EP")  to  the 
Normal  Value  ("NV"),  as  specified  in 
the  "Export  Price"  and  "Normal  Value" 
sections  of  this  notice. 

Export  Price 

We  calculated  EP  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  directly  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation. 
Although  respondents  have  a  U.S. 
subsidiary.  Beryllium  Metals 
International  Ltd.  ("BMl"),  calculation 
of  constructed  export  price  ("CEP") 
under  section  772(b)  is  not  otherwise 
warranted  for  piurposes  of  the  final 
determination  based  on  the  facts  of  this 
investigation.  It  has  been  the 
Department's  longstanding  and  well- 
recognized  practice  that  a  transaction 
will  be  considered  an  export  price  sale, 
despite  the  involvement  of  an  affiliate  in 
the  United  States  where:  (1)  The 
merchandise  in  question  was  shipped 
directly  from  the  manufacturer  to  the 
unrelated  buyer,  without  being 
introduced  into  the  physical  inventory' 
of  the  related  selling  agent;  (2)  this  was 
the  customary  commercial  channel  for 
sales  of  this  merchandise  between  the 
parties  involved;  and  (3)  the  related 
selling  agent  in  the  United  States  acted 
only  as  a  processor  of  documentation 
and  a  communication  link  with  the 
unrelated  buyer.  [See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 


Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled, 
From  Germany  (61  FR  38166,  38175, 
)uly  23,  1996)').  Verification  findings 
confirm  that  the  merchandise  is  not 
taken  into  the  physical  inventory  of  the 
U.S.  subsidiary.  Because  there  has  only 
been  one  sale,  we  conclude  that  there  is 
no  "customary  commercial  channel." 
Therefore,  we  are  continuing  to 
disregard  this  criterion  for  purposes  of 
this  final  determination.  Finally, 
verification  findings  confirmed  the 
limits  on  BMI's  authority  to  finalize 
sales  and  that  BMI  is  acting  solely  as  a 
processor  of  documentation  and 
communications  link  [see  November  8. 
1996,  verification  report  at  page  6). 
Therefore,  we  conclude  that  the  sale  in 
question  is  properly  characterized  as  an 
EPsale. 

We  calculated  EP  based  on  packed. 
CIF  U.S.  port  prices  to  unaffiliated 
purchasers  in  the  United  States,  as 
appropriate,  based  on  the  same 
methodologies  in  the  preliminary 
determination  with  the  following 
exceptions:  we  made  minor  corrections 
to  certain  movement  charges  pursuant 
to  verification  findings. 

Normal  Value 

When  tlie  Department  is  investigating 
imports  from  a  non-market  economy 
("NME"),  section  773(c)(1)  of  the  Act 
directs  us  to  base  NV  on  the  NME 
producer's  factors  of  production,  valued 
in  a  comparable  market  economy  that  is 
a  significant  producer  of  comparable 
merchandise.  Therefore,  as  in  the 
preliminary'  determination,  we 
calculated  NV  based  on  factors  of 
production  reported  by  the  Kazak  Joint- 
Stock  Company  of  Ulba  Metallurgical 
Plant  ("Ulba"),  the  sole  Kazakstani 
producer  of  subject  merchandise. 

To  calculate  NV.  the  verified  per-unit 
factor  quantities  were  first  multiplied  by 
Peru  values;  the  resulting  products  were 
Lhen  summed.  We  then  added  amounts 
for  overhead,  general  expenses 
(including  interest)  ("SG&A").  profit, 
and,  packing  expenses  incident  to 
placing  the  merchandise  in  condition 
packed  and  ready  for  shipment  to  the 
United  States. 

We  made  adjustments  to  the  reported 
factors  of  production  to  reflect  actual 
production  experience  for  1991  and 
1993.  based  on  verification  findings. 

Valuation  of  Factors 

As  in  our  preliminar>'  determination, 
we  have  rehed  on  Peru  as  the  primary 
surrogate  country  in  accordance  with 
section  773(c)(4)  of  the  Act. 
Accordingly,  we  have  continued  to 
calculate  NV  using  Peru  prices  for  the 
Kazakstani  producer's  factors  of 
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production.  We  have  obtained  and 
relied  on  publicly-available  information 
wherever  possible. 

Except  as  noted  below,  we  applied 
surrogate  values  to  the  factors  of 
production  in  the  same  manner  as  in 
our  preliminary  determination.  For  a 
complete  discussion  of  surrogate  values, 
see  the  Calculation  Memorandum,  dated 
January  10,  1996.  Surrogate  overhead 
was  based  on  the  experience  of  a 
silicomanganese  producer  in  Brazil; 
SGAA  and  profit  were  based  on  the 
experience  of  an  aluminum  producer  in 
Peru;  and  packing  expenses  were  based 
on  1995  Peru  import  statistics  data. 

Kazakstan-Wide  Rate 

Kazakstan  identified  what  we  believe 
to  be  the  only  Kazakstani  exporter. 
Kazak  Joint-Stock  Company  of  Atomic 
Energy  and  Industry  ("KATEP").  and 
producer,  Ulba,  that  sold  beryllium  to 
the  United  States  during  the  POI.  Both 
have  responded  in  this  investigation. 
We  compared  the  respondents'  sales 
data  with  U.S.  import  statistics  for  time 
periods  including  the  POI  and  found  no 
indication  of  unreported  sales. 
Accordingly,  we  have  based  the 
Kazakstan-wide  rate  on  the  weighted- 
average  of  the  margins  calculated  in  this 
proceeding,  excluding  zero  or  de 
minimis  margins,  if  any. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  the  information 
submitted  by  respondents  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
production  records  and  original  source 
documents  provided  by  respondents. 

Interested  Party  Comments 

Comment  I   Use  of  Respondents' 
Verified  Data 

Petitioner  argues  that  the 
discrepancies  uncovered  at  verification 
between  the  factor  information 
submitted  and  the  factor  information 
verified,  as  well  as  the  discovery  of 
information  never  reported,  would 
support  a  decision  by  the  Department  to 
reject  respondents'  data  in  favor  of 
basing  the  final  determination  on  facts 
otherwise  available  {i.e..  the  information 
submitted  in  the  petition). 

Respondents  assert  that  the 
Department  has  no  basis  for  rejecting  its 
sales  and  factors  of  production 
information  on  the  record.  According  to 
respondents,  all  sales  and  production 
data  were  submitted  in  a  timely  manner 
to  the  Department  and  verified  While 
its  reported  factor  data  was  modified 
during  verification,  respondents  argue 


that  these  revisions  should  not  be 
rejected  as  "untimely"  because  the 
revisions  were  a  resuh  of  adjusting 
reported  standard  factor  input 
information  to  reflect  actual  factor  input 
information.  Finally,  respondents  argue 
that  even  if  its  revised  factor 
information  was  deemed  untimely,  the 
verified  data  should  nevertheless  be 
used  as  "facts  otherwise  available." 

DOC  Position 

Certain  minor  discrepancies  in 
respondents'  reported  sales  and  factors 
of  production  data  were  discovered 
during  verification.  While  the 
Department  is  always  concerned  over 
such  discrepancies,  we  did  not  identify 
any  attempt  to  mislead  the  Department 
or  to  distort  information  on  the  record, 
nor  does  the  record  indicate  that 
respondents  did  not  cooperate  to  the 
best  of  their  ability  Accordingly,  such 
errors  will  be  corrected  individually  by 
the  Department  using  revised 
information  and  do  not  warrant  an 
overall  application  of  adverse  facts 
available  for  the  final  determination. 
[See.  e.g..  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from  Korea; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  61  FR  18558 
(April  26.  1996).)  The  details  of  these 
errors  and  steps  taken  to  correct  them 
are  set  forth  in  the  January-  10.  1997, 
Final  Determmation  Calculation 
Memorandum. 

Comment  2:  Selection  of  Appropriate 
Surrogate  Country 

Petitioner  argues  that  the  Department 
should  select  Brazil  as  the  primary 
surrogate  country  bec:ause  (1)  Brazil  is 
comparable  to  Kazakstan  in  economic 
development  and  (2)  Brazil  is  one  of  the 
few  sources  of  the  primary  factor  input 
required  in  the  production  of  beryllium, 
beryl  ore. 

Respondents  counter  that,  since  the 
preliminary  determination,  no  new 
information  has  been  placed  on  the 
record  to  justify  the  change  in  the 
surrogate  country  for  Kazakstan  from 
Peru  to  Brazil. 

DOC  Position 

We  agree  with  respondents  and 
continue  to  use  Peru  as  the  primary 
surrogate  country  for  purposes  of 
valuating  Kazakstan's  factors  of 
production.  Section  773(c)(4)  of  the  Act 
requires  the  Department  to  value  the 
NME  producer's  factors  of  production, 
to  the  extent  possible,  in  one  or  more 
market  economy  countries  that:  (1)  Are 
at  a  level  of  economic  development 
comparable  to  that  of  the  NME  and  (2) 
are  significant  producers  of  comparable 
merchandise.  As  noted  in  the 


preliminary  determination,  Peru  is  at  a 
level  of  economic  development 
comparable  to  Kazakstan  in  terms  of 
per-capita  gross  national  product 
("GNP")  levels  and  distribution  of  the 
labor  force  in  the  varying  sectors  of  the 
economy.  Brazil's  1993  per-capita 
annual  income  was  $2930  versus  $1560 
for  Kazakstan  and  $1490  for  Peru.  Even 
though  Brazil  is  endowed  with  the 
primary  material  input  (beryl  ore)  used 
to  produce  beryllium,  Brazil  does  not 
produce  beryllium. 

As  discussed  in  the  preliminary 
determination,  none  of  the  potential 
surrogate  countries  produces 
merchandise  comparable  to  the  subject 
merchandise.  Indeed,  Kazakstan  and  the 
United  States  are  the  only  known 
producers  of  beryllium.  Absent 
information  on  a  market  economy 
country  which  produces  beryllium  and 
is  at  a  level  of  economic  development 
comparable  to  that  of  Kazakstan,  the 
Department  continues  to  use  Peru  as  the 
primary  surrogate  country  based  on  its 
comparable  level  of  economic 
development  for  purposes  of  the  final 
determination. 

Comment  3:  Use  of  1995  Surrogate 
Country  Factor  Data 

Respondents  argue  that  the 
Department  must  determine  whether  the 
factor  values  based  on  the  1995  UN  data 
are  broadly  consistent  with  other 
measures  of  market  value  to  ensure  that 
the  factor  values  used  in  the  final 
margin  calculation  constitute  a 
reasonable  representation  of  the  costs 
that  a  NME  producer  would  face  if  it 
were  to  produce  in  a  market  economy. 
In  particular,  respondents  identify  five 
Peru  values  used  in  the  preliminary 
determination  which  they  allege  to  be 
unreasonable  when  compared  to  various 
broader  benchmarks. 

Petitioner  notes  that  if  the  Department 
were  to  perform  such  an  exercise,  this 
analysis  should  be  applied  in  a 
consistent  manner  for  all  direct  material 
factors. 

DOC  Position 

For  the  final  determination,  we  have 
used  Peru  import  statistics  based  on 
1995  UN  trade  data  as  the  primary 
source  of  surrogate  factor  values.  The 
Department's  analysis  indicates, 
however,  that  several  factor  values 
derived  from  the  1995  Peru  import 
statistics  appear  to  be  not  reasonable. 
For  example,  the  unit  value  based  on 
1995  Peru  import  statistics  for  one 
material  factor  is  over  twenty  times  the 
weighted-average  unit  value  based  on 
import  statistics  from  the  five  countries 
identified  by  the  Department  as 
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appropriate  surrogates  for  Kazakstan 
[see  preliminary  determination). 

In  order  to  assess  whether  material 
factor  values  derived  from  the  1995  Peru 
import  statistics  are  reasonable  for  the 
purpose  of  approximating  the  factor 
costs  in  Kazakstan,  we  compared  all 
1995  Peru  material  values  to  the 
weighted-average  unit  value  based  on 
import  statistics  from  all  five 
appropriate  surrogate  countries  [see 
June  10, 1996,  Memorandum  from 
David  Mueller,  Director,  Office  of  Policy, 
to  Gary  Taverman,  Division  I  Director, 
Office  of  Antidumping  Investigations). 
Where  differences  between  the  unit 
value  figures  appeared  unreasonable,  we 
resorted  to  the  weighted-average  based 
on  the  five  surrogate  countries'  data. 
(See  January  10,  1996,  Calculation 
Memorandum  for  further  details). 

Comment  4:  Time  Period  for  Factors  of 
Production 

Respondents  state  that  Ulba  produced 
the  subject  merchandise  through  1991 
and  had  several  months  of  production  of 
subject  merchandise  in  1993;  however, 
Ulba  ceased  production  of  subject 
merchandise  at  the  end  of  1993. 
Respondents  note  that  the  factors  of 
production  used  in  1991  differ  from 
those  used  in  1993.  Under  these 
circumstances,  respondents  argue  that 
the  Department  should  use  1991  factor 
input  data  to  calculate  normal  value 
because  1991  data  reflects  input  usages 
applied  for  an  entire  year  of 
uninterrupted  production  and, 
therefore,  better  reflects  actual 
production  experience.  Respondents 
also  contend  that  1991  data  be  used 
because  it  is  closest  to  the  year  that  the 
subject  merchandise  sold  during  the  POI 
was  produced.  In  contrast,  respondents 
argue,  1993  factor  data  (the  last  calendar 
year  in  which  there  was  significant 
production)  is  an  unreliable  indicator  of 
respondents'  production  process 
because  the  Kazakstani  production 
facility  was  in  the  process  of  shutting 
down;  therefore,  the  1993  usages  were 
unusually  high  when  compared  to  usage 
rates  during  previous  years. 

Petitioner  argues  that  the  Department 
should  use  the  1993  data  because  these 
factor  quantities  best  reflect  the  factors 
that  respondents  would  have  used  if 
they  had  produced  beryllium  during  the 
POI.  Petitioner  asserts  that 
contemporaneity  is  an  important  factor 
in  determining  which  year's  factors  to 
use.  According  to  petitioner,  the  fact 
that  prodiiction  data  for  1993  reflects 
higher  usage  levels  in  comparison  to 
1991  is  not  a  result  of  irregular 
production  for  that  year;  rather,  it  is  the 
particular  chemir.try  of  inputs  used  in 
any  particular  year  that  will  affect  input 


usage.  Therefore,  petitioner  maintains 
that  the  factors  of  production  should  be 
based  on  the  production  information 
closest  in  time  to  the  POI— 1993. 

DOC  Position 

The  subject  merchandise  sold  to  the 
United  States  during  the  POI  was 
produced  long  before  the  POI  (although 
the  actual  time  period  of  production  is 
unknown).  Not  only  is  it  unclear  when 
the  merchandise  imported  during  the 
POI  was  produced,  there  is  no  evidence 
of  which  factors  were  used.  Therefore, 
we  must  choose  between  the  two  years 
for  which  we  have  factor  information, 
both  of  which  are  long  removed  from 
the  period  of  production. 

Where  necessary  information  is  not 
available  on  the  record,  and  where  a 
respondent  has  cooperated  to  the  best  of 
its  ability,  Section  776  of  the  Act  directs 
the  Department  to  use  non-adverse  facts 
available  in  place  of  unavailable 
information.  In  these  circumstances,  we 
do  find  it  significant  that  the  1993 
period  is  closer  in  time  to  the  POI. 
Therefore,  we  determine  that  the  use  of 
1993  factor  input  data  is  appropriate  in 
calculating  normal  value. 

Comment  5:  Overhead  and  SG&A 

Petitioner  contends  that  its 
production  experience  as  a  beryllium 
producer  is  the  only  reasonable  basis  on 
which  to  value  factory  overhead  and 
SG&A  for  a  beryllium  producer.  In 
support  of  this  argument,  petitioner 
notes  that  (1)  no  data  exists  for  either 
factory  overhead  or  SG&A  from  a  Peru 
producer  of  subject  merchandise  and  (2) 
the  Department  determined  that  there  is 
no  other  product  comparable  to 
beryllium  in  terms  of  production 
processes  or  inputs.  Given  these 
circumstances,  petitioner  asserts  that 
the  only  market-economy  producer  of 
beryllium  available  for  valuing  these 
costs  is  the  U.S.  producer  [i.e., 
petitioner). 

Additionally,  petitioner  argues  that  its 
overhead  costs  do  not  account  for 
expenses  incurred  for  certain  materials 
used  by  respondents,  although  the 
Department  believed  these  expenses 
were  included  in  the  petitioner's 
overhead  rate  for  the  preliminary' 
determination.  Finally,  petitioner 
contends  that  the  Department  should 
adjust  petitioners  reported  overhead 
rate  to  account  for  capacity  and 
utilization. 

Respondents  counter  that  the 
information  on  the  record  concerning 
petitioner's  calculation  of  its  overhead 
and  SG&A  rates  confirms  that  the 
factory  overhead  and  SG&A  rates  that 
petitioner  reported  are  uru^asonably 
high.  According  to  respondents,  it 


appears  that  petitioner's  calculation  of 
its  overhead  and  SG&A  rates  included 
line  item  expenses  irrelevant  to  the 
production  of  subject  merchandise.  In 
the  event  that  the  Department  decides  to 
use  petitioner's  information, 
respondents  recommend  that  the 
Department  consider  (1)  the  clerical 
error  noted  by  petitioner  in  calculating 
its  overhead  rate  and  (2)  the 
respondents'  revised  calculation  of  the 
SG&A  rate  based  on  petitioner's 
financial  data  for  1994  and  1995. 

DOC  Position 

In  evaluating  appropriate  surrogate 
factor  rates  for  SG&A  and  overhead,  it 
is  important  to  note  that  information 
does  not  exist  on  overhead  and  SG&A 
figures  from  a  beryllium  producer  in  a 
countr)'  that  is  economically 
comparable  to  Kazakstan.  As  discussed 
above  and  in  the  preliminary' 
determination,  the  only  known 
beryllium  producer  in  the  world,  other 
than  the  Kazakstani  producer,  is  the 
U.S.  petitioner.  The  Department's 
regulations  provi('    clear  instructions 
that  U.S.  surrogate  values  are  to  ser\'e 
only  as  a  last  resort  [see  19  CFR 
353.52(b)).  This  is  true  even  when  such 
values  are  not  available  from  an 
industry  producing  the  same 
merchandise  (see  19  CFR  353.52(b)(1)). 

Given  that  the  only  source  of 
industry-specific  overhead  and  SG&A 
rates  is  the  petitioner,  we  considered  the 
economic  comparability  of  the  surrogate 
country  to  Kazakstan  an  important 
criterion  for  selecting  appropriate 
surrogate  factor  data  to  approximate 
Kazakstan  s  overhead  and  SG&A  rates. 
While  the  specific  processes  differ,  the 
complexity  and  duration  of  the 
production  processes  for  different  light 
metals  are  comparable  and  thus, 
unlikely  to  generate  differences  in 
overhead  and  SG&A  between  the 
beryllium  industry  and  other  light 
metals  industries.  Therefore,  in  this 
case,  we  determine  that  overhead  and 
SG&A  figures  based  on  production 
experience  of  a  light  metal  industry 
(e.g..  aluminum,  silicomanganese)  in  an 
appropriate  surrogate  country  are  a 
reasonable  approximation  of 
Kazakstan  s  overhead  and  SG&A  costs 
incurred  in  the  production  of  beryllium. 
For  SG&A  and  profit,  we  applied  ratios 
based  on  financial  data  from  a  Peru 
aluminum  produce^.  Absent  detailed 
overhead  data  from  Peru,  we  applied  an 
overhead  ratio  based  on  financial  data 
from  a  silicomanganese  producer  in 
Brazil  for  the  final  determination.  While 
Brazil,  as  noted  earlier,  is  not  among  the 
five  countries  most  similar  to  Kazakstan 
in  terms  of  economic  development,  we 
determine  that  it  is  comparable,  and  far 
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more  similar  to  Kazakstan  than  is  the 
United  States.  Moreover,  the 
regulations,  at  19  CFR  353.52(b)(2l, 
indicate  that  even  a  foreign  country 
which  is  not  a  level  of  economic 
development  comparable  to  the  home 
market  country  is  preferable  to  the 
United  States  as  a  source  of  surrogate 
value  information. 

Comment  6:  Basket-Product-Category 
Import  Statistics 

Petitioner  contends  that  the 
Department  should  apply  product- 
specific  world-market  prices  to  value 
berylhum-containing  material  inputs 
rather  than  data  on  Peru  imports  under 
broad  basket  categories.  Because  there  is 
no  beryllium  producer  or  bervllium 
industry  in  Peru,  petitioner  notes  that  it 
is  highly  unlikely  that  Peru  import 
statistics  used  to  value  beryUium- 
containing  material  inputs  in  the 
preliminary  determination  contain  any 
imports  of  b€r\'llium-containing 
materials.  Instead.  f)etitioner 
recommends  the  use  of  world  market 
prices  based  on  U.S.  import  statistics 
which  provide  more  representative 
values  available  for  the  ber>'llium- 
containing  inputs. 

Respondents  counter  that  the 
Department  should  reject  petitioner's 
alternative  source  of  data  to  calculate 
surrogate  values  for  beryllium- 
containing  materials.  According  to 
respondents,  the  Department's  policy 
and  practice  provide  no  justification  tft 
abandon  data  obtained  from  the  primary 
surrogate  country  because  some 
alternative  country  (i.e.,  the  United 
States)  offers  more  product-specific 
price  information.  Further,  with  respect 
to  the  U.S.  Geological  Survey  ("USGS") 
data  used  to  value  beryl  ore  in  the 
preliminary  determination,  respondents 
maintain  that  petitioner  did  not  provide 
any  reason  to  question  the  accuracy  of 
this  data  source.  Therefore,  respondents 
recommend  continued  use  of  USGS  data 
for  valuing  beryl  ore  in  the  final 
determination. 

iXXT  Position 

We  agree,  in  part,  with  petitioner.  For 
those  beryllium-containing  inputs  for 
which  we  used  UN  import  statistics 
based  on  basket  product -categories  in 
the  preliminary  determination,  we  used 
for  the  final  determination  1995  import 
statistics  from  the  European  Union  with 
more  product-specific  categories  as  data 
which  more  accurately  reflects  the 
values  for  these  inputs. 

With  respect  to  me  USGS  value  for 
beryl  ore,  the  unit  value  based  on  USGS 
data  is  specific  to  the  particular  material 
input  used  in  the  production  process. 
Further,  there  is  no  information  on  the 


record  to  dispute  the  validity  of  this 
data.  Therefore,  we  continued  to  rely  on 
the  USGS  data  for  valuing  beryl  ore  in 
the  final  determination. 

Comment  7:  Incorrect  Surrogate  Values 
for  Certain  Material  Inputs 

Petitioner  contends  that  the 
Department  incorrectly  valued  a  certain 
material  input  using  import  data  for  a 
different  material.  For  the  final 
determination,  petitioner  urges  the 
Department  to  use  1994  U.S.  data 
specific  to  the  material  input  in 
question  to  value  the  material  input. 
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We  agree,  in  part,  with  petitioner. 
Verification  findings  indicated  that  two 
varying  types  of  the  material  in  question 
were  used  in  the  productioji  of 
beryllium  from  Kazakstan.  It  was 
possible  to  identify  product  categories 
that  correspond  to  each  type  of  material 
input.  Given  that  data  corresponding  to 
the  materials  from  the  primary  surrogate 
country  is  available  for  consideration, 
the  use  of  U.S.  data  suggested  by 
petitioner  was  not  required.  Therefore, 
for  the  final  determination,  we  are 
valuing  the  two  material  inputs  based 
on  199.5  Peru  import  data  with 
corresponding  product  categories. 

Comment  8:  Adjustment  to  the 
Surrogate  Labor  Rate 

Petitioner  contends  that  the  surrogate 
labor  rate  used  in  the  preliminary 
determination  was  understated  and 
should  be  adjusted  to  account  for  (1) 
normal  hours  and  days  worked  in  Peru; 
(2)  salar>'  bonuses  mandated  by  law  in 
Peru;  and  (3)  a  skilled  level  of  labor,  as 
used  in  the  beryllium  industry  in 
Kazakstan. 

DOC  Position 

We  agree  with  petitioner  and  have 
adjusted  the  labor  rate  used  at  the 
preliminary  determination  to  account 
for  (1)  normal  hours  and  days  worked  in 
Peru  and  (2)  annual  salary  bonuses 
mandated  by  law.  As  noted  in  Price 
Waterhouse's  publication,  Dding 
Business  in  Peru,  eight  hours  is  a 
normal  work  day  in  Peru  with  a  work 
week  not  exceeding  48.11  hours.  In 
order  to  avoid  overstating  the  number  of 
hours  worked  per  9ay,  we  based  our 
calculation  of  number  of  hours  worked 
per  day  on  a  six-day  work  week  to 
reflect  an  eight-hour  work  day. 
Additionally,  annual  salary  bonuses 
mandated  by  Peruvian  law  were  not 
reflected  in  the  labor  rate  used  in  the 
preliminary  determination.  Therefore, 
we  are  also  adjusting  the  labor  rate  in 
the  final  determination  to  reflect  this 
portion  of  labor  cost. 


However,  we  continued  to  use  the 
International  Labor  Organization's 
("ILO")  earnings  per  day  rate  as  the  base 
for  the  labor  rate  because  it  is  a  labor 
rate  for  manufacturing  specific  to  the 
non-ferrous  basic  metal  industry  in 
Peru.  The  Price  Waterhouse  "skilled" 
average  monthly  wages  in  Peru, 
recommended  by  petitioner  as  a 
preferable  rate  to  the  ILO  rate  because 
it  is  a  skilled  labor  rate,  is  not  specific 
to  any  industry.  Further,  it  is  not  clear 
whether  the  average  monthly  wages  are 
gross  or  net  of  employee  contributions; 
it  is  clear  from  information  on  the 
record  that  the  ILO  rate  reflects  gross 
earnings  [i.e.,  employee's  contributions 
are  included  in  this  earnings  figure). 
Therefore,  we  continued  to  use  the  ILO 
rate  as  the  base  labor  rate  for  the  final 
determination. 

Comment  9:  Circumstance-of-Sale 
Adjustments 

Petitioner  contends  that  the 
Department  is  required  by  the  Act  to 
adjust  normal  value  to  account  for 
differences  in  circiunstances  of  sale.  In 
particular,  petitioner  argues  that 
imputed  credit  expenses  and  the  value 
of  a  price  markup  between  the 
Kazakstani  producer  and  its  U.S. 
subsidiary  should  be  added  to  NV. 

Respondents  counter  that  verification 
findings  show  that  payment  for  the 
reported  sale  was  received  from  the  U.S. 
customer  in  advance  of  the  payment 
terms  agreed  to  in  the  sales  contract; 
therefore,  there  is  no  basis  on  which  to 
calculate  imputed  credit  expenses  for 
the  reported  U.S.  sales  transactions. 
Additionally,  respondents  assert  that 
petitioner's  request  to  adjust  NV  to 
account  for  an  alleged  commission 
payment  should  also  be  denied  because 
there  is  no  evidence  on  the  record  that 
a  commission  was  made  at  arm's  length. 

DOC  Position 

We  agree  with  respondents.  Section 
773  (a)  (6)  (C)  of  the  Act  allows  NV  to 
be  increased  or  decreased  for  differences 
in  circimistances  of  sale  as  long  as  "it 
has  been  established  to  the  satisfaction 
of  the  administering  authority"  that 
such  adjustments  are  warranted.  [See, 
also  Notice  of  Final  Determination: 
Bicycles  from  the  PEC,  61  FR  19031. 
19032  (April  30.  1996)). 

An  adjustment  to  NV  for  imputed 
credit  expense  is  not  warranted  in  this 
case.  Because  such  expenses  are  usually 
included  in  the  financial  statements 
used  as  the  basis  for  calculating  SG&A. 
it  is  assumed  any  credit  expense  is 
captured  in  the  SGAA  figure  calculated 
under  the  factors  of  production 
methodology,  unless  demonstrated 
otherwise.  [See,  Sulfanilic  Acid  from  the 
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PRC:  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  61  FR  53702, 
53709  (1996)  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Helical 
Spring  Lock  Washers  from  the  PRC,  58 
FR  48833,  48839(1993)). 

Further,  the  price  markup  reflected  in 
sales  invoice  documentation  between 
the  Kazakstani  producer  and  its  U.S. 
subsidiary  is  considered  an  intra- 
company  transfer  and  does  not  warrant 
any  adjustment  to  NV.  As  respondents 
correctly  note,  the  Department  generally 
allows  adjustments  only  for  commission 
payments  to  unaffiliated  parties; 
however,  in  this  case,  the  Kazakstani 
producer  and  the  U.S.  subsidiary  are 
considered  to  be  affiliated  parties  for 
purposes  of  this  investigation.  {See. 
also.  Federal  Mogul  Corp.  v.  United 
States,  918  F.  Supp.  386,  413-414  (CIT 
1996)).  Therefore,  no  adjustment  to  NV 
for  commissions  is  warranted  because 
the  record  does  not  provide  any 
information  to  suggest  that  any 
commission  payment  from  the 
Kazakstani  producer  to  its  U.S. 
subsidiary  was  made  at  arm's  length. 

Comment  10:  U.S.  Sales  Transactions  in 
the  Final  Margin  Calculation 

Petitioner  asserts  that  all  U.S.  sales 
transactions  involving  Kazakstani 
beryllium  invoiced  and  shipped  during 
the  POI  should  be  included  in  the  final 
margin  calculation.  In  particular, 
petitioner  argues  that  the  Department 
should  continue  to  consider  the  sale  of 
certain  off-specification  beryllium  as 
part  of  the  reported  U.S.  sale  transaction 
because  verification  findings  confirmed 
that  the  price  adjustments  at  issue  were 
post-sale  price  adjustments,  rather  than 
new  sales  occurring  outside  the  POI.  In 
support  of  this  argument,  petitioner 
notes  that  respondents  stated  for  the 
record  that  the  date  of  sale  was 
una^ected  by  any  modifications  to  the 
sale  contract  after  shipment.  Finally, 
petitioner  argues  that  the  Department 
should  include  the  unreported  U.S. 
sales  transaction  discovered  at 
verification. 

Respondents  assert  that  the  sale  of  the 
off-specificalion  material  did  not  meet 
the  specifications  of  the  sales  contract 
within  the  POI  but  was  only  shipped  at 
the  same  time  as  the  POI  contract's 
merchandise.  According  to  respondents, 
because  of  the  lengthy  negotiations 
following  the  shipment  of  the  off- 
specification  merchandise,  the  final  sale 
(and  agreement  to  price)  of  this 
merchandise  was  not  formally 
concluded  until  after  the  POI. 

Additionally,  respondents  argue  that 
the  unreported  U.S.  sale  discovered  at 
verification  constitutes  a  sample 


shipment  of  insignificant  quantity  of 
merchandise  outside  of  the  scope  of  the 
investigation  (i.e.,  not  characterized  as 
ingot,  billet,  powder,  lump,  chunk, 
blank,  or  other  semi-finished  form). 
Therefore,  respondents  recommend  the 
Department  to  disregard  this  sale  for 
purposes  of  the  final  margin  calculation. 

DOC  Position 

We  agree  with  petitioner  and  continue 
to  include  the  reported  sales  of  off- 
specification  merchandise  with  post- 
sale  price  adjustments  in  the  final 
margin  calculation.  Verification  findings 
indicated  that  the  merchandise  in 
question  was  sold  pursuant  to  the  sales 
contract  and  invoice  issued  during  the 
POI. 

With  respect  to  the  unreported  sale 
discovered  at  verification,  respondents 
are  correct  in  characterizing  this  sale  as 
a  transaction  of  insignificant  quantity. 
Therefore,  we  have  excluded  this 
transaction  from  the  final  margin 
calculation. 

Comment  11:  Verified  International 
Freight  and  Customs  Expenses 

For  the  final  determination,  petitioner 
asserts  that  the  Department  should 
adjust  export  price  for  (1)  line  item 
expenses  omitted  from  reported 
international  freight  charge  and  (2) 
under-reported  Customs  duties 
payments. 

DOC  Position 

We  agree  vfiih  petitioner  and  used  the 
verified  international  freight  and 
Customs  duties  charges  in  the  final 
margin  calculation. 

Comment  12:  Inflation  Adjustment  for 
Non-Contemporaneous  Data 

Respondents  maintain  that  in  the 
preliminary  determination  the 
Department  erred  in  converting  1994 
values  to  1995  values  by  multiplying 
U.S.  dollar-denominated  prices  by 
foreign  ciurency  inflation  rates  without 
adjusting  for  changes  in  the  value  of  the 
foreign  currency  relative  to  the  U.S. 
dollar.  Respondents  argue  that,  where 
appropriate,  the  Department  should 
account  for  both  foreign  currency 
inflation  and  exchange  rate  fluctuations. 

DOC  PositJon 

We  agree  with  respondents  and, 
where  appropriate,  adjusted  factor 
values  to  account  for  both  foreign 
ciurency  inflation  and  exchange  rate 
fluctuations  between  the  U.S.  dollar  and 
the  foreign  currency. 


Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
and  735(c)(4)(B)  of  the  Act.  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  beryllium  from  Kazakstan, 
that  are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
August  28,  1996  (the  date  of  publication 
of  the  preliminar\'  determination  in  the 
Federal  Register).  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  export  price  as  shown 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/producer/expoftef 


Margin 
per- 
cent- 
age 


Ulba  Metallurgical  Plant/KATEP 
Kazakstan-Wide  Rate  


16.56 
16.56 


The  Kazakstan-Wide  rate  applies  to 
all  entries  of  subject  merchandise  except 
for  entries  from  exporters  that  are 
identified  individually  above. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  vvalhin  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury- 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consumption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act. 

Dated:  Januan- 10.  1997 
Robert  LaRussa. 

Acting  Assistant  Secretary  for  Import 

Administration 

|FR  Doc  97-1258  Filed  1-1&-97;  8:45  am] 
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Dynamic  Random  Access  Memory 
Samlconductore  From  the  Republic  of 
Korea;  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidimiping  Duty 
Administrative  Review. 

SUMMARY:  On  October  2.  1996.  the 
E)epartment  of  Commerce  (the 
Department)  published  the  amended 
final  results  of  its  administrative  review 
of  the  antidimiping  duty  order  on 
dynamic  random  access  memory 
semiconductors  (DRAMs)  from  the 
Republic  of  Korea  (61  PR  20216). 
Subsequent  to  the  publication  of  the 
final  results  of  review  on  May  6.  1996, 
the  petitioner.  Micron  Technology.  Inc. 
(Micron),  and  one  respondent  in  this 
review  (LG  Semicon  Co.,  Ltd.  (LGS)). 
filed  suit  with  the  Court  of  International 
Trade  (OT)  with  respect  to  the 
Department's  methodology  used  in 
calculating  LGS"  dmnping  margin.  No 
suit  was  filed  by  any  parties  to  this 
proceeding  with  respect  to  the  dumping 
calculations  pertaining  to  the  other 
respondent  in  this  review,  Hyundai 
Electronics  Industries,  Co.,  Ltd. 
(Hyxmdai).  We  pubhshed  an  amended 
final  results  of  review  on  October  2. 
1996,  correcting  four  ministerial  errors 
with  respect  to  sales  of  subject 
merchandise  by  Hyundai.  We  have 
corrected  one  clerical  error  introduced 
into  the  calculations  for  Hyimdai  as  a 
result  of  the  amended  final  results  of 
review.  This  error  was  present  in  our 
amended  final  results  of  review.  The 
review  covers  the  period  October  29. 
1992.  through  April  30.  1994.  We  are 
publishing  this  amendment  to  the 
amended  final  results  of  review  in 
accordance  with  19  CFR  353.28(c). 
EFFECTIVE  DATE:  January  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
F.  linger,  Jr.  or  Thomas  F.  Futtner, 
Office  of  AD/CVD  Enforcement,  Group 
n,  Import  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone  at 
(202) 482-0651  or  (202) 482-3814. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Badcground 

The  review  covers  two  manufacturers/ 
exporters  of  DRAMs  from  the  Republic 
of  Korea  (Korea):  Hyundai  and  LGS, 
during  the  period  of  October  29,  1992 


through  April  30, 1994.  The  Department 
published  the  preliminary  results  of 
review  on  September  11,  1995  (60  FR 
47149),  the  fijnal  results  of  review  on 
May  6,  1996  (61  FR  20216),  and  the 
amended  final  results  of  review  on 
October  2,  1996  (61  FR  51410). 

Applicable  Statute  and  Regulations 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Action 
1930.  as  amended  (the  Tariff  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  refer  to  the  provisions  as 
Ihev  existed  on  December  31,  1994. 


Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  DRAMs  of  one  megabit 
and  above  from  the  Republic  of  Korea 
(Korea).  For  purposes  of  this  review, 
DRAMs  are  sdl  one  megabit  and  above, 
whether  assembled  or  unassembled. 
Assembled  DRAMs  include  all  package 
types.  Unassembled  DRAMs  include 
processed  wafers,  uncut  die  and  cut  die. 
Processed  wafers  produced  in  Korea, 
but  packaged,  or  assembled  into 
memory  modules  in  a  third  country,  are 
included  in  the  scope;  wafers  produced 
in  a  third  country  and  assembled  or 
packaged  in  Korea  are  not  included  in 
the  scope  of  this  review. 

The  scope  of  this  review  includes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMs,  the  sole  function 
of  which  is  memory.  Modules  include 
single  in-line  processing  modules  (SIPs), 
single  in-line  memory  modules 
(SIMMs),  or  other  collections  of  DRAMs, 
whether  unmounted  or  mounted  on  a 
circuit  board.  Modules  that  contain 
other  parts  that  are  needed  to  support 
the  function  of  memory  are  covered. 
Only  those  modules  which  contain 
additional  items  which  alter  the 
function  of  the  module  to  something 
other  than  memory,  such  as  video 
graphics  adapter  (VGA)  boards  and 
cards,  are  not  included  in  the  scope. 

The  scope  of  this  review  also  includes 
video  random  access  memory 
semiconductors  (VRAMs),  as  well  as 
any  future  packaging  and  assembling  of 
DRAMs. 

The  scope  of  this  review  also  includes 
removable  memory  modules  placed  on 
motherboards,  with  or  without  a  central 
processing  unit  (CPU),  unless  the 
importer  of  motherboards  certifies  with 
the  Customs  Service  that  jieither  it.  nor 
a  party  related  to  it  or  under  contract  to 
it,  will  remove  the  modules  from  the 
motherboards  after  importation.  The 
scope  of  this  review  does  not  include 
DRAMs  or  memory  modules  that  are 
reimported  for  repair  or  replacement. 


The  DRAMs  subject  to  this  review  are 
classifiable  under  subheadings 
8542.11.0001,  8542.11.0024. 
8542.11.0026,  and  8542.11.0034  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Also  included 
in  the  scope  are  those  removable  Korean 
DRAMs  contained  on  or  within 
products  classifiable  under  subheadings 
8471.91.0000  and  8473.30.4000  of  the 
HTSUS.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  piuposes,  the 
written  description  of  the  scope  of  this 
review  remains  dispositive. 

The  period  of  review  (POR)  covers 
from  October  29, 1992  through  April  30, 
1994  for  all  respondents. 

Ministerial  Error  in  Amended  Final 
Results  of  Review 

After  reviewing  an  allegation  of  a 
ministerial  error  submitted  by  Hyimdai, 
the  Department  determined  that  it 
should  correct  this  the  following  clerical 
error  pertaining  to  Hyundai. 

In  tne  amended  final  results  of  review 
we  made  corrections  to  our  calculations 
of  constructed  value  (CV).  In  so  doing, 
we  mistakenly  deducted  U.S.  packing 
expenses  incurred  in  Korea  from  the 
United  States  price  in  our  margin 
calculations  for  U.S  sales  compared  to 
CV.  We  have  corrected  the  amended 
final  results  of  review  to  deduct  the 
correct  expense  for  U.S.  repacking  from 
United  States  price  for  Hyundai. 

Amended  Final  Results  of  Review 

Upon  correction  of  the  ministerial 
error  listed  above,  the  Department  has 
determined  that  the  following  margin 
exists  for  the  periods  of  October  29, 
1992  through  April  30, 1994: 
Manufacturer/exporter:  Perxxnt 

margin 
October     29,     1992     through 
April    30,    1994:    Hyundai 
Electronics  Industries  0.10 

The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  each 
respondent  direcUy  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  Hyimdai  will 
be  zero  percent;  (2)  for  previously 
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review  are 


reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period:  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  in  the 
original  LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  estabUshed  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and,  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  3.85%.  the  all  others 
rate  established  in  the  LTFV 
investigation.  Samsung  Electronics  Co., 
Ltd.  (Samsung),  formerly  a  respondent 
in  this  administrative  review,  was 
excluded  from  the  antidumping  duty 
order  on  DRAMs  from  Korea  on 
February  8,  1996.  See  Final  Court 
Decision  and  Partial  Amended  Final 
Determination:  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  and  Above  From  the  Republic 
of  Korea.  61  FR  4765  (February  8.  1996). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  vmtten 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice  are 
in  accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1))  and  19  CFR 
353.22. 

Dated:  January  8.  1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-1256  Filed  1-1&-97;  8:45  am) 
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Certain  Grain-Oriented  Electrical  Steel 
from  Italy:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 


SUIKIMARY:  On  July  11.  1996.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary' 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
grain-oriented  electrical  steel  from  Italy 
(61  FR  36551).  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  Februar>-  9.  1994.  through 
July  31.  1995.  We  gave  interested  parties 
an  opportunity  to  comment  on  our 
preliminarv'  results.  No  comments  were 
received,  and  we  have  not  changed  the 
results  from  those  presented  in  the 
preliminary  results  of  review. 

EFFECTIVE  DATE:  Januar>-  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Decker  or  Robin  Gray,  AD/CVD 
Enforcement,  Group  III.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230, 
telephone:  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  11,  1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  36551)  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  certain 
grain-oriented  electrical  steel  from  Italy 
(59  FR  41431,  August  12,  1994).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Januan,  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 


Scope  of  the  Review 

The  product  covered  by  this  review  is 
grain-oriented  silicon  electrical  steel, 
which  is  a  flat-rolled  alloy  steel  product 
containing  by  weight  at  least  0.6  percent 
of  silicon,  not  more  than  0.08  percent  of 
carbon,  not  more  than  1.0  percent  of 
aluminum,  and  no  other  element  in  an 
amount  that  would  give  the  steel  the 
characteristics  of  another  allov  steel,  of 
a  thickness  of  no  more  than  0.560 
millimeters,  in  coils  of  any  width,  or  in 
straight  lengths  which  are  of  a  width 
measuring  at  least  10  times  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7225.10.0030,  7225.30.7000, 
7225  40.7000,  7225.50.8000, 
7225.90.0000.  7226.10.1030, 
7226.10.5015,  7226.10.5056. 
7226.91.7000,  7226.91.8000, 
7226.92.5000,  7226.92.7050, 
7226.92.8050,  7226.99.0000. 
7228.30.8050.  7228.60.6000.  and 
7229.90.1000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
wTitten  descriptions  of  the  scope  of 
these  proceedings  are  dispositive. 

This  review  covers  one  manufacturer/ 
exporter  of  grain-oriented  electrical 
steel.  Acciai  Special!  Temi  S.p.A. 
("AST"),  and  the  period  Februarv  9. 
1994.  through  July  31,  1995. 

Final  Results  of  Re\iew 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  Februarv  9,  1994, 
through  July  31,  1995: 


Manulacturer/expofter 


Margin 

(per- 
cent) 


Acctai  Speciali  Term  S.p.A. 


60.79 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective,  upon 
publication  of  this  notice  of  final  results 
of  administrative  review,  for  all 
shipments  of  the  subject  merchandise 
from  Italy  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  bv  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  AST  will  be  the  rate 
established  above:  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
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the  most  recent  period:  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise:  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  of  this  merchandise  will 
continue  to  be  60.79  percent,  the  all 
others  rate  established  in  the  final 
results  of  the  less  than  fair  value 
investigation  (59  FR  41431.  August  12, 
1994). 

The  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
pubhcation  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulation 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice  are 
in  accordance  with  section  751(a)(1)  of  the 
Act  and  19  CFR  353.22. 

Dated:  January  7,  1997. 

Robert  S.  L«Russa. 

ActJng  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  97-1257  Filed  1-16-97;  8;45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

[ID  100996A] 

RiNOMft-Aiea 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Amendments  44/44; 
Definition  of  Overfishing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  Approval  of  fishery- 
management  plan  amendments. 

SUMMARY:  NMFS  announces  the 
approval  of  Amendments  44/44  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  and  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMPs). 
These  amendments  revise  definitions  of 
acceptable  biological  catch  (ABC)  and 
overfishing  levels  (OFLs)  for  groundfish 
species  or  species  groups.  This  action  is 
necessary  to  ensure  that  conservation 
and  management  measures  continue  to 
be  based  upon  the  best  scientific 
information  available  and  is  intended  to 
advance  the  North  Pacific  Fishery 
Management  Council's  (Council's) 
ability  to  achieve,  on  a  continuing  basis, 
the  optimum  yield  from  fisheries  under 
its  authority. 

EFFECTIVE  DATE:  January  9.  1997. 
ADDRESSES:  Copies  of  A  nendments  44/ 
44  and  the  environmental  assessment 
and  related  economic  analaysis 
prepared  for  the  proposed  action  are 
available  from  the  North  Pacific  Fishery 
Management  Council.  605  West  4th 
Avenue,  Suite  306,  Anchorage.  AK 
99501-2252;  telephone  907-271-2809. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Hale.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  the  national  standards 
established  in  the  Magnuson  Fishery 
Conservation  and  Management  Act  and 
advisory  guidehnes  codified  at  50  CFR 
part  600.  subpart  D.  the  Council 
developed  an  objective  and  measurable 
definition  of  overfishing  and.  in  1991, 
implemented  that  definition  under 
Amendments  16  and  21  to  the  FMPs  (56 
FR  2700.  January  24.  1991).  In  the  years 
since  implementation  of  that  definition, 
fishery  scientists  have  had  the 
opportunity  to  evaluate  the  efficacy  of 
current  definitions  of  ABC  and 
overfishing.  In  light  of  that  experience 
and  with  increased  understanding  of  the 
reference  fishing  mortality  rates  used  to 
define  ABCs  and  overfishing,  fishery 
scientists  have  raised  several  concerns 
about  the  present  definitions  and  the 
extent  to  which  they  reflect  and  account 
for  levels  of  uncertainty  about  fish 
populations.  Consequently,  NMFS' 
Overfishing  Definitions  Review  Panel 
and  the  Council's  Scientific  and 
Statistical  Committee  recommended 
redefining  ABC  and  overfishing  to 
facilitate  more  conservative,  rislc-averse 
management  measures  when  stock  size 
and  mortality  rates  are  not  fully  known. 

Amendments  44/44  revise  the 
definitions  of  OFL  and  ABC  consistent 
with  these  recommendations. 


A  Notice  of  Availability  of 
Amendments  44/44,  which  describes 
the  proposed  amendments  and  solicited 
comments  from  the  public  until 
December  10, 1996,  was  published  in 
the  Federal  Register  (October  17,  1996; 
61  FR  54145).  One  comment  was 
received  in  support  of  the  amendments. 
After  review  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act),  NMFS  determined  that 
Amendments  44/44  are  consistent  with 
the  Magnuson-Stevens  Act  and  other 
applicable  laws  and  approved 
Amendments  44/44  on  January  9, 1997. 
Additional  information  on  this  action  is 
contained  in  the  October  17, 1996, 
Notice  of  Availability  (61  FR  54145). 

No  regulatory  changes  are  necessary 
to  implement  these  FMP  amendments. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  10.  1997. 
Bruce  Moreliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  97-1154  Filed  1-16-97;  8:45  ami 
WLLMQ  COOC  3S10-22-f 


P.D.  010997B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

for  a  research  permit  (P625). 

SUMMARY:  Notice  is  hereby  given  that 
Sarah  V.  Mitchell  of  NOAA  Gray's  Reef 
National  Marine  Sanctuary  (P625)  has 
applied  in  due  form  for  a  scientific 
research  permit  to  take  listed  loggerhead 
sea  turtles. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  February 
18,  1997. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  by 
appointment  in  the  following  offices: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Hwy.,  Room 
13307,  Silver  Spring,  MB  20910-3226 
(301-713-1401);  and 

Director,  Southeast  Region,  NMFS, 
NOAA,  9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702-2432  (813-«93- 
3141). 

Written  comments,  or  requests  for  a 
public  hearing  on  this  application 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources. 
SUPPLEMENTARY  INFORMATION:  Sarah  V. 
Mitchell.  NOAA  Gray's  Reef  National 
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Marine  Sanctuary  (P625),  requests  a 
research  permit  under  the  authority  of 
the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531-1543)  and  NMFS 
regulations  governing  Hsted  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

The  applicant  requests  a  five-year 
research  permit  to  take  up  to  25  listed 
loggerhead  sea  turtles  each  year  in  the 
waters  within  and  adjacent  to  the  Gray's 
Reef  National  Marine  Sanctuary  and  on 
Wassaw,  Ossabaw,  Sapelo,  or 
Blackbeard  Inlands  on  the  Georgia  coast. 
The  turtles  would  be  taken  for 
examination,  tagging,  testing, 
observation,  collection  of  biological 
information,  rehabilitation  if  necessary, 
and  release.  Turtles  would  be  acquired 
by  takes  from  the  wild  and  also  from 
sources  authorized  to  incidentally 
capture.  Animals  would  be  tagged  with 
flippfer  (inconel),  and  PIT  (passive 
inductive  transponder)  tags,  radio, 
sonic,  or  satelHte  telemeters.  Biological 
information  would  be  collected  in  the 
form  of  blood  samples.  All  information 
gathered  would  augment  an  extensive 
sea  turtle  database  used  to  study 
population  trends,  migrations,  habitat, 
and  diving  behavior. 

Those  individuals  requesting  a 
hearing  should  set  out  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  January  13,  1997. 
Robert  C.  Ziobro, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
IFR  Doc.  97-1152  Filed  1-16-97;  8:45  am] 
BILLING  CODE  3S10-22-F 


[I.D.  011097A1 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  an  application  for 

modification  1  to  scientific  research 

permit  994  (P497D). 

SUMMARY:  Notice  is  hereby  given  that 
the  Idaho  Cooperative  Fish  and  Wildlife 
Research  Unit  at  Moscow,  ID  (ICFWRU) 
has  applied  in  due  form  for  a 
modification  to  a  permit  that  authorizes 
a  take  of  threatened  species  for  the 
purpose  of  scientific  research. 


DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  February' 
18,  1997. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Office  of  Protected  Resources,  F/PR3. 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 
Street,  Suite  500.  Portland.  OR  97232- 
4169  (503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Endangered  Species  Division. 
Office  of  Protected  Resources. 
SUPPLEMENTARY  INFORMATION:  ICFWRU 
requests  a  modification  to  a  permit 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Permit  994  currently  authorizes 
ICFWRU  (P497D)  takes  of  aduh, 
threatened,  Snake  River  spring/summer 
and  fall  chinook  salmon  [Oncorhynchus 
tshawytscha]  associated  with  a  study 
designed  to  assess  the  passage  success 
of  migrating  adult  salmonids  at  the  four 
dams  and  reservoirs  in  the  lower 
Columbia  River  in  the  Pacific 
Northwest,  evaluate  fish  responses  to 
specific  flow  and  spill  conditions,  and 
evaluate  measures  to  improve  passage. 
For  modification  1,  ICFWRU  proposes 
to  include  adult  sockeye  salmon  in  the 
study,  a  percentage  of  which  will  be 
adult,  endangered.  Snake  River  sockeye 
salmon  [Oncorhymchus  nerka).  Adult 
sockeye  salmon  are  proposed  to  be 
captured,  anesthetized,  fitted  with  radio 
transmitters  and  identifier  tags,  allowed 
to  recover  from  the  anesthetic,  and 
released.  Once  returned  to  the  river,  the 
movement  and  migration  timing  of  each 
fish  will  be  recorded  at  fixed-site  and 
mobile  receiver  stations  as  the  fish 
migrate  upstream.  Priman,'  benefits  of 
the  study  will  be  the  ability  to  identify 
areas  in  the  fishways  that  are 
problematic  for  adult  passage  and  to 
determine  the  proportion  of  salmonids 
that  pass  the  upstream  dams  and  enter 
tributaries  to  spawn,  enter  hatcheries, 
are  taken  in  fisheries,  or  are  losses 
between  the  dams.  Modification  1  is 
requested  for  the  duration  of  the  permit. 
Permit  994  expires  on  December  31, 
2000. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES]  should  set  out 
the  specific  reasons  why  a  hearing  on 
this  application  would  be  appropriate 


The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Dated:  januan,'  13,  1997. 
Robert  C.  Ziobro. 

Acting  Chief.  Endangered  Species  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service 

[PR  Doc.  97-1153  Filed  1-16-97:  8:45  am) 
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coMiyioDrrY  futures  trading 

COMMISSION 

Chicago  Mercantile  Exchange: 
Proposed  Amendments  Relating  to  the 
Delivery  Procedures,  Quality 
Standards  and  Quality  Price 
Differentials,  and  Speculative  Position 
Limit  Specifications  for  the  Live  Cattle 
Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  change 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME)  has  submitted 
proposed  amendments  to  its  live  cattle 
futures  contract.  The  primary  proposed 
amendments  will:  (1)  Modify*  the  par 
yield  grade  and  weight  range 
specifications  and  the  sources  and 
calculation  methods  for  establishing 
price  differentials  for  non-par  quality 
grades,  yield  grades,  and  carcass- 
weights;  (2)  extend  the  delivery  period 
for  live-graded  deliveries  by  five 
business  days:  (3)  change  the  last 
trading  day  of  expiring  contract  months; 
and  (4)  increase  to  600  from  300 
contracts  the  spot  month  speculative 
position  limit  applicable  on  those  days 
preceding  the  last  five  trading  days, 
with  the  existing  limit  of  300  contracts 
being  retained  during  the  last  five 
trading  days  of  the  contract  month. 

In  accordance  with  section  5a(a)(12) 
of  the  Commodity  Exchange  Act  and 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Acting  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commodity  Futures 
Trading  Commission  (Commission)  has 
determined,  on  behalf  of  the 
Commission,  that  the  proposed 
amendments  are  of  major  economic 
significance.  On  behalf  of  the 
Commission,  the  Divi<iion  is  requesting 
comment  on  this  proposal, 
DATES:  Comments  must  be  received  on 
or  before  February  18,  1997. 
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ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  1155  21st 
Street,  NW,  Washington,  DC  20581.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5521,  or  by  electronic  mail  to 
secretary€>cftc.gov.  Reference  should  be 
made  to  the  proposed  changes  in  quality 
standards,  delivery  procedures,  and  the 
speculative  position  limits  for  the  CME 
live  cattle  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Fred  Linse  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  St.,  NW,  Washington.  DC 
20581,  telephone  202-418-5273.  or 
electronic  mail:  flinse@cflc.gov. 
SUPPt-EMENTARY  INFORMATION:  Under  the 
current  terms  of  the  live  cattle  futures 
contract,  a  par  delivery  unit  consists  of 
40,000  pounds  of  steers.  At  the  buyer's 
option,  steers  may  be  delivered  either  to 
a  CME-approved  livestock  yard,  for 
grading  by  United  States  Department  of 
Agriculture  (USDA)  personnel  on  a  live 
basis,  or  to  a  CME-approved  slaughter 
plant,  for  grading  by  USDA  personnel 
on  a  carcass  basis,  the  par  delivery  lot 
is  composed  of  55%  USDA  Choice,  and 
45%  USDA  Select  quality  grade  steers 
or  carcasses,  with  a  yield  grade  of  1,  2, 
3,  or  4.  No  more  than  one  yield  grade 
4  steer  or  carcass  is  permitted  in  a  par 
dehvery  unit. 

For  live-graded  delivery,  the  average 
weight  of  the  live  steers  in  a  par 
delivery  unit  must  fall  between  1.050 
and  1,250  pounds,  with  no  individual 
steer  weighing  more  than  100  pounds 
above  or  below  the  average  weight  of  the 
delivery  unit.  For  carcass-graded 
delivery,  no  individual  carcass  may 
weigh  less  than  600  pounds  nor  more 
than  900  pounds.  The  hot  yield  of  a  par 
delivery  unit  is  63  percent. 

The  futures  contract's  existing  terms 
also  provide  for  the  delivery  at  specified 
price  differentials  for  delivery  units  of 
live  steers  or  steer  carcasses  that  deviate 
from  the  above-specified  par  delivery 
standards.  In  particular,  each  additional 
Choice  grade  steer  or  carcass  above  the 
55  percent  minimum  level  in  a  delivery 
unit  is  deliverable  at  a  price  differential 
calculated  by  subtracting  the  "Select  1- 
3  Boxed  Beef  Cut-Out  Value"  from  the 
"Choice  1-3  Boxed  Beef  Cut-Out 
Value,"  which  are  published  on  the 
delivery  day  by  the  USDA  Market  News 
Service  on  the  National  Carlot  Meat 
RefKJrt,  and  multiplying  this  difference 
by  63  percent.  Similarly,  each 
additional  Select  grade  steer  or  carcass 
in  exce&s  of  the  45  percent  maximum 


level  in  a  delivery  unit  is  deliverable  at 
a  price  differential  calculated  by 
subtracting  the  "Choice  1-3  Boxed  Beef 
Cut-Out  Value"  from  the  "Select  1-3 
Boxed  Beef  Cut-Out  Value,"  that  are 
published  by  the  USDA  Market  News 
Service  on  the  delivery  day,  and 
multiplying  this  difference  by  63 
percent.  In  addition,  any  carcass  grading 
below  USDA  Select  is  deliverable  at  a 
discount  of  25%  of  the  settlement  price 
using  the  average  live  weight  of  the 
steers  included  in  the  delivery  unit. 
Carcasses  grading  USDA  Mme  are 
considered  to  be  USDA  Choice  for 
purposes  of  calculating  the  value  of 
delivery  units.  Each  additional  yield 
grade  4  carcass  above  the  par  allowable 
number  of  one  is  deliverable  at  a 
discount  of  $20  per  hundredweight,  or 
25%  of  the  settlement  price,  whichever 
is  greater,  on  a  live  weight  basis.  Any 
carcass  with  a  yield  grade  of  5  is  . 
deliverable  at  a  discount  of  $30  per 
hundredweight,  or  40  percent  of  the 
settlement  price,  whichever  is  greater, 
on  a  live  weight  basis. 

Live  steers  that  weigh  100  to  200 
pounds  above  or  below  the  delivery 
units  average  weight  are  deliverable  at 
a  discount  of  three  cents  per  pound. 
Individual  steers  that  weigh  more  than 
200  pounds  over  or  under  the  delivery 
unit's  average  weight,  or  that  weigh  less 
than  1,000  pounds  or  greater  than  1,300 
pounds,  are  not  deliverable  on  the 
futures  contract.  Steer  carcasses  that 
weigh  less  than  600  pounds  or  more 
than  900  pounds  are  deliverable  at  a 
discount  of  20  percent  of  the  settlement 
price. 

Delivery  may  be  made  on  any 
business  day  of  the  contract  month 
beginning  with  the  seventh  business  day 
following  the  first  Friday  of  the  contract 
month,  plus  the  first  two  business  days 
in  the  succeeding  calendar  month. 

The  primary  proposed  amendments 
will: 

(1)  Change  the  par  yield  grade 
specification  to  USDA  yield  grade  3 
steers  or  carcasses,  from  the  existing  par 
specification  of  USDA  yield  grade  1,  2, 
3,  or  4  steers  or  carcasses: 

(2)  Change  the  weight  requirement  for 
live-graded  delivery  units  deliverable  at 
par  by  specifying  an  average  steer 
weight  range  of  1,100  pounds  to  1,300 
pounds  (from  the  existing  1.050  pounds 
to  1,250  pounds  range),  and  an 
individual  steer  weight  range  of  1,050 
pounds  to  1,350  pounds  (from  the 
existing  1,000  pounds  to  1,300  pounds 
range): 

(3)  Remove  the  existing  Umitation  on 
the  number  of  yield  grade  4  steers 
permitted  in  live-graded  delivery  units 
and  allow  the  delivery  of  yield  grade  5 
steers  in  such  units; 


(4)  Modify  the  sources  and  calculation 
procedures  for  determining  price 
differentials  for  quality  grade,  yield 
grade,  and  carcass  weight  as  described 
in  proposed  rule  1504.A  below: 


A.  Sources  and  Calculation  of 
Adjustment  Factors  Quality  grade 
adjustments  for  all  delivery  units  will 
make  use  of  the  live  weight  equivalent 
of  the  Choice-Select  boxed  beef  spread 
calculated  from  information  reported  by 
USDA  (in  $/cwt.)  for  the  day  of  tender 
in  the  National  Carlot  Meat  Report.  This 
is  referred  to  hereafter  as  the  Live- 
Equivalent  Choice-Select  Spread 
(LECSS)  and  is  computed  by  subtracting 
the  "Select  1-3  Boxed  Beef  Cut-Out 
Value"  ft-om  the  "Choice  1-3  Boxed 
Beef  Cut-Out  Value"  and  multiplying 
that  result  by  0.0063.  Boxed  Beef  Cut- 
Out  Values  from  the  550/700  pound 
category  are  used  for  live-graded 
delivery  units  with  an  average  live 
weight  less  than  1,111  pounds  and  for 
carcass-graded  delivery  units  with  an 
average  carcass  weight  less  than  700 
pounds.  Boxed  Beef  Cut-Out  Values 
&X)m  the  700/850  pound  category  are 
used  for  live-graded  delivery  units  with 
an  average  live  weight  greater  than  or 
equal  to  1,111  pounds  and  for  carcass- 
graded  delivery  units  with  an  average 
carcass  weight  greater  than  or  equal  to 
700  pounds. 

The  National  Carlot  Meat  Report  for 
the  day  of  tender  shall  also  serve  as  the 
source  of  information  for  calculating  the 
condemned  liver  factor  used  in  carcass- 
graded  deliveries.  The  condemned  liver 
factor  shall  equal  the  reported  liver 
value  (in  $/cwt.)  from  the  "By-Product 
Value  Calculation"  multiplied  by 
-0.01. 

In  addition,  quality  grade,  yield  grade 
and  carcass  weight  adjustments  will 
make  use  of  factors  calculated  from 
values  reported  by  USDA  (in  $/cwt.)  in 
the  National  Carcass  Premiums  and 
Discounts  for  Slaughter  Steers  and 
Heifers  report.  The  Prime,  Standard. 
Yield  Grade  1.  Yield  Grade  2,  Yield 
Grade  4,  Yield  Grade  5,  and  900-950 
lbs.  factors  are  calculated  by 
multiplying  the  reported  simple  average 
for  the  corresponding  category  by 
0.0063.  If  a  quality  grade  or  yield  grade 
is  broken  into  subcategories  on  this 
report,  then  the  factor  for  that  quality  or 
yield  grade  shall  be  the  simple  average 
of  all  reported  averages  for  the 
subcategories  in  that  category 
multiplied  by  0.0063.  The  most  recently 
issued  report  with  respect  to  the  day  a 
Certificate  is  tendered  shall  be  used  to 
calculate  the  factors  for  that  delivery 
unit.  When  a  Certificate  is  tendered  on 
the  same  day  that  a  new  report  is  issued. 
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that  new  report  shall  be  used  in  factor 
calculation  regardless  of  the  time  of  day 
that  the  report  is  released. 

The  sub-Standard  factor  shall  equal 
-  25%  of  the  tender-day  settlement 
price. 

Should  the  USDA  determine  that  an 
error  exists  in  any  of  the  reports  used  to 
calculate  adjustment  factors  and 
subsequently  issues  a  corrected  report, 
that  corrected  report  shall  be  used  in 
place  of  the  original. 
*        *        *        •        * 

All  live  steers  or  steer  carcasses  in  a 
delivery  unit  shall  receive  a  quality 
grade  adjustment  computed  from  the 
Live-Equivalent  Choice-Select  Spread 
(LECSS)  factors  and  other  factors 
described  in  proposed  Rule  1504.A.  Per 
pound  quality  grade  adjustments  shall 
be  as  follows: 
USDA  Prime:  +0.45  x  LECSS  +  Prime 

factor 
USDA  Choice:  +0.45  x  LECSS 
USDA  Select:  -  0.55  x  LECSS 
USDA  Standard:  +0.45  x  LECSS  + 

Standard  factor 
Below  USDA  Standard:  +0.45  x  LECSS 

+  Standard  factor  +  sub-Standard 

factor 

The  per  animal  quality  grade 
adjustment  shall  be  calculated  by 
multiplying  the  per  pound  quality  grade 
adjustment  by  the  average  live  weight  of 
the  delivery  unit.  Carcasses  deemed 
ungradeable  with  respect  to  quality 
grade  by  the  USDA  shall  receive  a  per 
pound  quality  grade  discount  equal  to 
25%  of  the  settlement  price.  In  addition, 
carcasses  weighing  between  900  and 
950  pounds  will  be  deliverable  at  a 
price  differential  that  is  based  on  the 
adjustment  factors  described  in 
proposed  Rule  1504.A  (rather  than  at 
the  existing  discount  equal  to  20%  of 
the  settlement  price); 

(5)  Expand  the  delivery  period  to 
include  the  first  seven  business  days  of 
the  calendar  month  following  the 
delivery  month  (from  the  first  two 
business  days  of  such  months); 

(6)  Change  the  last  trading  day  of 
expiring  contract  months  to  the  last 
business  day  of  such  months  (from  the 
last  business  day  immediately  preceding 
the  last  five  business  days  of  the 
contract  month);  and 

(7)  Increase  to  600  from  300  contracts 
the  speculative  position  limit  applicable 
during  that  part  of  the  spot  month 
which  begins  on  the  first  business  day 
following  the  first  Friday  of  the  contract 
month  and  ends  on  the  business 
preceding  the  last  five  trading  days  of 
the  expiring  contract  month.  The 
existing  spot-month  speculative 
position  limit  of  300  contracts  would 
remain  applicable  during  the  last  five 


trading  days  of  the  expiring  contract 
month. 

The  CME  intends  to  apply  the 
proposed  amendments  to  all  newly 
listed  contract  months  following  receipt 
of  Commission  approval. 

In  support  of  the  proposed 
amendments,  the  Exchange  states  that 
"[tjhese  changes  are  in  the  best  interests 
of  both  the  Live  Cattle  contract  and  the 
cattle  feeding  industry  as  a  whole, 
particularly  as  the  cash  market 
continues  to  move  toward  increased 
usage  of  value-based  marketing 
methods."  In  addition,  the  Exchange 
believes  the  proposal  will  increase 
deliverable  supplies  by  permitting 
wider  variations  from  the  par  quahty 
specifications  at  market-based  price 
differentials.  The  Exchange  believes  the 
proposed  increase  in  the  spot  month 
speculative  position  limit  preceding  the 
last  five  trading  days  is  supported  by  the 
increased  deliverable  supplies 
associated  with  the  proposed 
amendments  as  well  as  other  contract 
changes  that  were  implemented  in  1995. 

The  Commission  is  requesting 
comments  specifically  with  respect  to 
(1)  the  extent  to  which  the  proposed 
amendments  reflect  prevailing  cash 
market  practices;  (2)  the  extent  to  which 
the  proposed  price  differentials  for  the 
delivery  of  differing  qualities  of  live 
steers  or  steer  carcasses  reflect 
commercial  price  differences;  and  (3) 
the  impact  of  the  proposed  amendments 
on  the  level  of  economically  deliverable 
supplies  at  the  contract's  delivery  points 
during  the  delivery  months  traded 
under  the  futures  contract. 

Copies  of  the  proposed  amendments 
wall  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  at  the 
above  address.  Copies  of  the  amended 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  same  address  or  by 
telephone  at  (202)  418-5105.' 

The  materials  submitted  by  the  CME 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  above  address  in  accordance  with 
CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb. 
Secretary,  Commodity  Futures  Trading 
Commission,  at  the  above  address  by  the 
specified  date. 


Issued  in  Washington.  DC.  on  January  8, 
1997 

Blake  Imel. 

Acting  Director.  Division  of  Economic 
Analysis 

|FR  Doc.  97-1241  Filed  1-16-97;  8:45  am] 

BILUNG  COM  63S1-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ERM-2575-000  and  ER96- 
2856-000] 

The  Cleveland  Electric  Illuminating 
Company;  Notice  of  Filing 

lanuary  13, 1997. 

Take  notice  that  on  December  30, 
1996,  The  Cleveland  Electric 
Illuminating  Company  (CEI)  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  FERC's  Regulations 
thereunder,  submitted  for  filing 
addenda  to  electric  power  service 
agreements  between  CEI  and  Wabash 
Valley  Power  Association,  Inc.;  Morgan 
Stanley  Capital  Group,  Inc.;  Duke/Louis 
Dreyfus  L.L.C.;  and  Citizens  Lehman 
Power  Sales.  CEI  requests  an  effective 
date  of  the  agreements  of  January  1, 
1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,'Washington.  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  24,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 
IFR  Doc  97-]  1 70  Filed  1-16-97;  8:45  am) 

BILUNG  CODE  8717-01-M 

[Docket  No.  CP97-1 83-000] 
MIGC,  Inc.;  Notice  of  Application 

lanuary  13.  1997, 

Take  notice  that  on  January  6,  1997, 
MIGC,  Inc.  (MIGC),  Suite  230,  12200  N. 
Pecos  Street,  Denver.  Colorado  80234. 
filed  in  Docket  No.  CP97-183-000  an 
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application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
install  and  operate  a  compressor,  a  back- 
up compressor,  and  related  appurtenant 
facilities  at  the  Hiiight  Processing  Plant 
in  Campbell  County,  Wyoming,  and  to 
increase  the  Maximum  .Authorized 
Operating  Pressure  (MAOP)  on  a  71- 
mile  segment  of  its  16-inch  mainline,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Mice  states  that  the  compression 
facilities,  each  compressor  with  a  rating 
of  1350  horsepower,  and  uprating  of  the 
MAOP  from  1060  psig  to  1250  psig  are 
required  to  satisfy  a  need  for  additional 
capacity  on  MIGC's  mainline  and  that 
the  proposal  would  double  the 
throughput  on  a  75.4  mile  section  of 
MIGC's  system  running  south  from  the 
Hiiight  Processing  Plant  to 
interconnections  with  Colorado 
Interstate  Gas  Company  and  KN  Energy, 
Inc.  It  is  asserted  that  the  proposal 
would  increase  the  existing  firm 
capacity  ftx)m  45,000  Mcf  of  natural  gas 
per  day  to  90,000  Mcf  per  day.  MIGC 
estimates  the  cost  of  the  proposal  at 
$2.62  million. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  3,  1997,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D,C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  bearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  bv  the  public 
convenience  and  necessity  If  a  motion 
for  leave  to  intervene  is  timelv  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  MIGC  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary: 
IFR  Doc.  97-1168  Filed  1-16-97;  8:45  am) 

BILUNG  CODC  6717-01-M 


[Docket  Nos.  ER96-182S-001  and  ER97- 
544-000] 

Minnesota  Power  &  Light  Company; 
Notice  of  Filing 

lanuary  13,  1997. 

Take  notice  that  on  December  12, 
1996.  Minnesota  Power  &  Light 
Company  (MP)  tendered  for  filing  a 
report  of  short  term  transactions  that 
occurred  during  the  quarter  ending 
September  30.  1996.  under  MP's  WCS- 
2  "Tariff  which  was  accepted  for  filing  by 
the  Commission  in  Docket  No.  ER96- 
1823-000.  Also,  the  amended  filing 
included  a  copy  of  the  umbrella  service 
agreements  under  which  such 
transactions  were  made. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  24.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 
IFR  Doc.  97-1169  Filed  1-16-97;  8.45  am] 

BILLING  CODE  (TIT-OI-M 


[Docket  No.  CP97-1 82-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  AuttiorizatJon 

January  13.  1997 

Take  notice  that  on  January  3,  1997, 
Mississippi  River  Transmission 
Corporation  (MRT),  525  Milam,  P.O. 
Box  21734,  Shreveport,  Louisiana 
71151-0001.  filed  in  Docket  No.  CP97- 
182-000  a  request  pursuant  to  Sections 


157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.216)  for  authorization  to  abandon 
pipeline  facilities  and  a  delivery  tap  to 
be  located  in  St.  Louis  County. 
Missouri,  under  MRT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
489-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

MRT  proposes  to  abandon  in  place: 
(1)  Line  A-123,  which  consists  of 
14,377  feet  of  10-inch  pipe  and  a  2-inch 
delivery  tap,  certificated  in  Docket  No. 
G-863,  located  in  St.  Louis  County, 
Missouri  and  (2)  A  7,401-foot  portion  of 
10-inch  pipe  on  Line  A-97,  certificated 
in  Docket  No.  C-291,  located  in  St. 
Louis  County,  Missouri.  MRT  states  that 
the  subject  pipeline  laterals  are 
deteriorated,  require  high  maintenance, 
and  are  bare-coated. 

MRT  asserts  that  historically,  these 
lines  have  been  used  to  deliver  natural 
gas  to  Laclede  Gas  Company  (Laclede). 
However,  MRT  states  Laclede  installed 
2,150  feet  of  2-inch  pipe  to  an  existing 
MRT  tap,  which  has  eliminated  MRT's 
requirement  or  need  to  use  Line  A-123 
and  the  designated  portion  of  Line  A- 
97.  MRT  advises  this  proposed 
abandonment  will  not  affect  their  ability 
to  serve  Laclede  or  any  other  customer 
on  its  system. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  97-1167  Filed  1-16-97;  8:45  am] 
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[Docket  No.  ER9&-31 04-000] 

Montana  Power  Company;  Notice  of 
Filing 

)anuary  13. 1997. 

Take  notice  that  on  January  2,  1997, 
Montana  Power  Company  tendered  for 
filing  an  amendment  to  its  original  filing 
in  the  above-referenced  docket. 

A  copy  of  the  filing  was  served  upon 
Public  Utility  District  #1  of  Benton 
County. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  21, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-1171  Filed  1-16-97;  8:45  ami 
BILLING  CODE  CTir-OI-M 


Pocket  No.  ER97-765-000] 

Revelation  Energy  Resources 
Corporation;  Notice  of  Filing 

January  13,  1997. 

Take  notice  that  on  January  7.  1997, 
Revelation  Energy  Resources 
Corporation  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  21, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-1172  Filed  1-16-97:  8:45  am] 

BILLIMG  CODE  t717-01-M 


[Docket  No.  MG97-7-000] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Filing 

lanuary  13.  1997. 

Take  notice  that  on  Januar\'  6,  1997, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  filed 
standards  of  conduct  under  section 
161. 3(j)  of  the  Commission's 
Regulations,  18  CFR  §  161. 3(j). 

TransColorado  states  that  copies  of 
this  filing  have  been  mailed  to  all 
shippers  on  TransColorado's  system  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
20426.  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  January  28,  1997.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-1173  Filed  1-16-97;  8:45  am) 

BILLING  CODE  S717-01-M 


[Docket  No.  CP97-15»-000] 

Transwestem  Pipeline  Company; 
Notice  of  Application 

January  13, 1997. 

Take  rotice  that  on  December  18, 
1996.  Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street,  P.O. 
Box  1188,  Houston,  Texas,  77251-1188. 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA).  filed  an  appUcation 
with  the  Commission  in  Docket  No. 
CP97-1 59-000  for  a  certificate  of  public 
convenience  and  necessity  to  operate 
two  compressor  units  at  their  design 
horsepower  level,  in  order  to  increase 
operational  efficiency  and  capacity  on 
that  portion  of  Transwestem  s  system 
described  as  its  "Panhandle  Lateral",  all 


as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  the  public  for  inspection. 

Specifically,  Transwestem  proposes 
to  increase  the  horsepower  of  each  of 
the  compressor  units  at  its  Pi  and  P2 
Compressor  Stations  in  Roosevelt 
County.  New  Mexico  and  Deaf  Smith 
County,  Texas,  respectively,  to  a  design 
capacity  level  of  4,700  horsepower  (HP). 
Each  compressor  station  currently  has 
one  Solar  turbine  operating  at  a  3.500 
ISO  HP  equivalent,  the  current 
certificated  capacity  level.  The  increase 
in  horsepower  will  be  achieved  bv 
straightening  the  inlet  guide  vanes  at  the 
Pi  and  P2  compressor  stations. 
Transwestem  estimates  the  cost  of 
straightening  the  inlet  guide  vanes  is 
approximately  $22,600  which  would  be 
financed  with  internally  generated 
funds. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should,  on  or  before 
Febmary  3.  1997,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E. .Washington.  D.C, 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wshing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commissions 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulator)'  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herem,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  request  should 
be  granted.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Transwestem  to  appear 
or  be  represented  at  the  heeiring. 
Lois  0.  Cuhell. 

Secretary. 

|FR  Doc.  97-1166  Filed  1-16-97:  8:45  am! 

MLUNO  COOC  (717-01-11 

[Docket  No.  TM97-2-76-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  on  Technical  Conference 

lanuary  13,  1997 

On  November  29,  1996.  the 
Commission  issued  an  order '  in  the 
captioned  docket  requiring,  among  other 
things,  a  technical  conference  on 
Wyoming  Interstate  Company,  Ltd.'s 
proposed  increase  in  the  Fuel  Gas  and 
Unaccounted-for  Gas  percentage 
component  of  its  transportation  rates. 
The  conference  will  be  held  at  10:00 
a.m.,  on  January  28,  1D97.  at  888  First 
Street.  N.E.,  Washington,  D.C.,  in  a  room 
to  be  designated  at  that  time. 

Any  questions  concerning  the 
conference  should  be  directed  to  John 
M.  Robinson,  (202)  208-0808.  or 
Yolanda  Hart-Harris.  (202)  208-0069. 
Lois  D.  Cashell. 
Secretary. 
IFRDoc.  97-1165  Filed  1- 


16-97:  8:45  am! 


BiUJNQ  COOC  ■717-01-M 


Notice  of  Application  Filed  with  the 
Commission 

lanuary  13,  1997 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubHc  inspection: 

a.  Type  of  Filing:  Request  for 
Extension  of  Time  to  Commence  Project 
Construction. 

b.  Applicant:  Yakima-Tieton  Irrigation 
District. 

c.  Project  No:  The  proposed  Tieton 
Dam  Hydroelectric  Project,  FERC  No. 
3701-025.  is  to  be  located  at  the  Bureau 
of  Reclamation's  Tieton  Dam  and 
Reservoir  on  the  Tieton  River,  in 
Yakima  County,  Washington. 

d.  Date  Filed:  December  5,  1996. 

e.  Pursuant  to:  Public  Law  104-244. 

f.  Applicant  Contact:  Donald  H. 
Clarke,  Counsel  for  Licensee,  Wilkinson, 
Barker,  Knauer  &  Quinn.  1735  New 
York  Avenue,  N.W.,  Washington,  D.C. 
20006.(202)  783^141. 

g.  FERC  Contract:  Mr.  Lynn  R.  Miles. 
(202) 219-2671. 

h.  Comment  Date:  February  28,  1997. 
i .  Description  of  the  Request:  The 
licensee  for  the  subject  pro)ect  has 


'77  FERC  161.220  (1995). 


requested  that  the  deadline  for 
commencement  of  construction  at  its 
project  be  extended.  The  deadline  to 
commence  project  construction  for 
FERC  Project  No.  3701  would  be 
extended  to  May  31,  1999.  The  deadline 
for  completion  of  construction  would  be 
extended  to  May  31,  2001. 

j.  This  notice  also  consists  of  the 
following  standard  paragraph:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  ihe  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  'PROTEST",  OR 
■MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nvunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Casheii. 
Secretary. 
IFR  Doc.  97-1163  Filed  1-16-97:  8:45  am] 

BtLUNG  COOC  •717-01-M 


Notice  of  Application  Filed  WItti  ttie 
Commission 

January  13. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Filing:  Request  for 
Extension  of  Time  To  Commence  and 
Complete  Project  Construction. 

b.  Project  No.:  FERC  No.  4204-020. 
White  River  Lock  &  Dam  No.  1,  located 
on  the  White  River  near  the  City  of 
Batesville,  Independence  County, 
Arkansas.  Licensee:  City  of  Batesville, 
AR. 

c.  Project  No.:  FERC  No.  4659-022. 
White  River  Lock  &  Dam  No.  3.  located 
on  the  White  River  in  the  City  of 
Marcella,  Stone  County,  Arkansas. 
Licensee:  Independence  County,  AR. 

d.  Project  No.:  FERC  No.  4660-024, 
White  River  Lock  &  Dam  No.  2.  located 
on  the  White  River  in  the  Cities  of 
Locust  Grove  and  Batesville. 
Independence  County,  Arkansas. 
Licensee:  Independence  County.  AR. 

e.  Date  Filea:  November  26.  1996. 

f.  Pursuant  to:  Public  Law  104-241. 

g.  Applicants  Contact:  Donald  H. 
Clarke.  Coimsel  for  Licensee,  Wilkinson, 
Barker.  Knauer  &  Quinn,  1735  New 
York  Avenue  N.W.,  Washington,  D.C. 
20006,  (202)  783-4141. 

h.  FERC  Contact:  Mr.  Lynn  R.  Miles. 
(202)  21^2671. 

i.  Comment  Date:  February  28.  1997. 

j.  Description  of  the  Request:  The 
licensees  for  the  subject  projects  have 
requested  that  the  deadlines  for 
commencement  of  construction  at  each 
project  be  extended.  The  deadline  to 
commence  project  construction  for 
FERC  Project  Nos.  4204  and  4659  would 
be  extended  to  February  27,  2000.  The 
deadline  to  commence  project 
construction  for  FERC  Project  No.  4660 
would  be  extended  to  November  7, 
1999.  The  deadline  for  completion  of 
construction  for  FERC  Project  Nos.  4204 
and  4659  would  be  extended  to 
February  27.  2002.  The  deadline  for 
completion  of  construction  for  FERC 
Project  Nos.  4660  would  be  extended  to 
November  7.  2001. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  writh  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 


Secretary. 
[FR  Doc.  97- 
BH.UNG  COOE 
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intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl .  Filing  and  Service  of 
Representative  Documents — Any  filings 
must  bear  in  all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  97-1164  Filed  1-16-97;  8:45  am] 
BH.UNG  COOE  6717-01-M 


Notice  of  Application 

January  13, 1997. 

Take  notice  that  the  following 
hydroelectric  apphcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Oh^nal 
License  for  Major  Project. 

b.  Project  No.:  11243-002. 

c.  Date  filed:  January  6,  1997. 

d.  Applicant:  Whitewater  Engineering 
Corporation. 

e.  Name  of  Project:  Power  Creek 
Hydroelectric  Project. 

f.  Location:  On  Power  Creek,  near  the 
tovsm  of  Cordova,  in  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Thorn  Fischer. 
Whitewater  Engineering  Corporation, 
1050  Larrat)ee  Avenue,  Suite  104   i07. 
Bellingham,  WA  98225,  (360)  738-9999. 


i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827, 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  consist  of;  (1) 
A  20-foot-high  concrete  and  earthfill 
diversion  structure  on  Power  Creek;  (2) 
a  5,900-foot-long  tunnel  and  pipeUne 
system;  (3)  a  powerhouse  containing 
three  generating  units  with  a  total 
installed  capacity  of  6  MW;  (4)  a  tailrace 
returning  water  to  Power  Creek;  (5)  a 
7.2-mile-long  underground  transmission 
line;  (6)  2.5  miles  of  access  roads;  and 
(7)  appurtenant  facilities. 

k.  Witti  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-1174  Filed  1-16-97;  8:45  am] 
BILUNG  COOE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6476-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  January  06, 
1997  Through  January  10,  1997 
Pursuant  to  40  CFR  1506. 9. 

EIS  No.  970004.  Draft  EIS.  FTA,  NJ, 
Newark-Elizabeth  Rail  Link  (NERL) 
Study  Corridor,  Transportation 
Improvements,  Light  Rail  Transit  (LRT), 
Essex  and  Union  Counties,  NJ,  Due: 
March  04,  1997,  Contact:  Steve  F.  Faust 
(212) 264-8162. 

EIS  No.  970005.  Draft  EIS,  AFS,  WI. 
Oconto  River  Seed  Orchard  Pest 
Management  Plan,  Implementation, 
Nicolet  National  Forest  Oconto  County, 
WI,  Due:  March  03,  1997,  Contact: 
Dennis  Weber  (503)  326-7171, 

EIS  No.  970006.  Draft  EIS,  BLM.  WY. 
Greybull  Valley  Irrigation  District  Dam 
and  Reservoir  Project.  Issuance  of  Right- 
of-Way  Permit  and  COE  Section  404 
Permit,  Park  County.  WY.  Due:  March 
03,  1997,  Contact:  Don  Ogaard  (307) 
347-5100. 

EIS  No.  970007.  Draft  EIS.  FHW.  VA. 
VA-17-George  Washington  Highway, 
Improvements  between  VA-104 — 
Dominion  Boulevard  and  the  North 
Carolina  State  Line.  City  of  Chesapeake. 
VA,  Due:  March  03,  1997,  Contact: 


Roberto  Fonseca-Martine  (804)  281- 
5100. 

EIS  No.  970008.  Draft  EIS,  COE,  NY, 
NJ,  Newark  Bay  Confined  Disposal 
Facihty  (NBCD'F),  Construction. 
Dredged  Material  Disposal  Site,  NY  and 
NJ,  EXie:  March  03,  1997.  Contact:  Marc 
Hehnan  (212) 264-3912. 

Dated:  [anuarv-  14.  1997. 

William  D.  Dickerson. 

Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities 

[FR  Doc.  97-1253  Filed  1-16-97;  8:45  am] 

BILLING  COOE  BSa(V-eO-P 


[ER-FRL-547&-7J 

Environmental  impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  30.  1996  Through 
January-  03.  1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  pubhshed  in  FR 
dated  April  05.  1996  (65  FR  15251). 

Draft  EISs 

ERP  No.  D-COE-G30014-LA  RaUng 
LO,  Westwego  to  Harvey  Canal 
Hurricane  Protection  Project. 
Implementation.  Lake  Cataouatche  Area. 
Jefferson  Parish.  L\. 

Summary:  EP.^  had  no  objections  to 
the  project  as  proposed.  ERP  No.  D- 
DOE-L09811-00  Rating  EC2.  WildUfe 
Mitigation  Program  Standards  and 
Guidelines.  Implementation.  Columbia 
River  Basin.  WA,  OR.  ID.  MT.  UT.  WY 
and  NV. 

Summar\':  EPA  requested  that  the 
final  document  include  more 
background  information  and  specific 
wildlife  mitigation  techniques  relating 
to  the  preferred  alternative. 

ERP  No.  DS-USN-D11024-PA  Rating 
EC2.  Former  Naval  Hospital 
Philadelphia.  Pennsylvania  Disposal 
and  Reuse.  New  Information  concerning 
Additional  .Mtematives. 
Implementation,  Citv  of  Philadelphia. 
PA. 

Summary:  EPA  expressed  concern 
regarding  asbestos,  lead-based  paint  and 
the  proposed  parking  facility.  EPA 
requested  that  these  issues  be  clarified 
in  the  final  document. 
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Final  EISs 

ERP  No.  F-AFS-K65169-CA  Snowy 
Trail  Off-Highway  Vehicle  Re-Route, 
Smith  Fork  Parcel  of  Los  Padres 
National  Forest,  Approval  and 
Implementation,  Mount  Pines  Ranger 
District,  Ventura  County,  CA. 

I  Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-B(JP-D80024-VA  Lee 
County,  Virginia  Federal  Correctional 
Institution,  Construction  and  Operation, 
Site  Selection  near  the  Town  of 
Pennington  Gap,  Lee  County,  VA. 

Summary:  EPA  had  no  objections  to 
the  action  as  proposed.  ERP  No.  F- 
COE-C36073-NJ  Absecon  Island 
Interim  Feasibility  Study,  Storm 
Damage  Reduction,  Brigantic  Inlet  to 
Great  Egg  Harbor  Inlet,  Atlantic  Countv. 
NJ. 

Summary:  EPA  had  no  objections  to 
the  implementation  of  the  proposed 
project.  Based  on  our  review  of  the  final 
EIS  our  concerns  have  been  adequately 
addressed. 

ERP  No.  F-COE-E36174-FL 
Programmatic  EIS — Florida's 
Everglades,  Stormwater  Treatment 
Areas  Construction  Project,  NPDES  and 
COE  Section  404  Permits, 
Implementation,  Lake  Okeechobee, 
Palm  Beach  and  Hendry  Counties,  FL. 

Summary:  EPA  supports  the  general 
intent  of  the  Programmatic  EIS,  and 
looks  forward  to  working  with  the  Corps 
as  the  project  proceeds. 

ERP  No.  F-COE-K36117-CA  Kaweah 
River  Basin  Investigation  Feasibility 
Study,  Flood  Protection  of  Terminus 
Dam,  Increase  Storage  Space  in  Lake 
Kaweah  for  Irrigation  of  Water  Supply, 
Construction,  Modification  and 
Operation,  San  Joaquin  Valley,  Tulare 
and  King  Counties,  CA. 

Summary:  EPA  expressed  objections 
to  the  Corps'  decision  to  pursue  the 
National  Economic  Development  Plan 
alternative,  rather  than  the  Locally 
Preferred  Plan  (LPP)  alternative.  EPA 
stated  that  the  LPP  alternative  would 
best  address  the  adverse  impacts  to 
recreation  and  fisheries  while  meeting 
the  flood  protection  and  water  supply 
project  purposes.  EPA  urged  the  Corps 
to  address  the  long-term  sedimentation 
issues  through  alternative  methods. 

ERP  No.  F-DOE-A061 78-00 
Programmatic  ElS-Stockpile 
Stewardship  and  Management  Project, 
Reduced  Nuclear  Weapons  Stockpile  in 
the  Absence  of  Underground  Testing, 
Eight  Sites:  Oak  Ridge  Reservation 
(ORR).  Savannah  River  Site  (SRS), 
Kansas  City  Plant  (KCP)  Pantex  Plant, 
Los  Alamos  Nat'l  Lab..  Lawrence 


Livermore  Nat'l  Lab..  Sandia  Nat'l  and 
Nevada  Test. 

Summary:  EPA's  previous 
environmental  concerns  have  been 
adequately  addressed,  therefore,  the 
EPA  has  no  objections  to  the  project  as 
proposed. 

ERP  No.  F-DOE-A06 180-00 
Adoption — Naval  Spent  Nuclear  Fuel 
Container  System  Management, 
Loading,  Handling  and  Dry  Storage, 
Transportation  and  Storage,  Handling 
and  Transportation  of  certain 
Associated  Radioactive  Waste, 
Implementation,  United  States. 

Summary:  EPA's  previous 
environmental  comments  have  been 
adequately  addressed,  therefore,  the 
EPA  has  no  objections  to  the  project  as 
proposed. 

ERP  No.  F-DOE-K11068-NV  Nevada 
Test  Site  (NTS)  and  Off-Site  Locations, 
Implementation,  at  the  Following  Sites: 
Tonopah  Test  Range;  Portions  of  the 
Nellis  Air  Force  Range  (NAFR) 
Complex;  the  Central  Nevada  Test  Area 
and  Shoal  Area  Project,  Nye  County. 
NV. 

Summary:  While  most  previous  issues 
have  been  resolved  EPA  continues  to  be 
concerned  regarding  pollution 
prevention,  polychlorinated  bipheryls 
and  Native  American  Tribal 
consultations.  EPA  requested  that  these 
issues  be  clarified  in  the  Record  of 

ERP  No.  F-FHW-K40217-CA  Arden 
Ciarden  Connector  Project,  Arden  Way 
in  North  Sacramento  to  Garden 
Highway  in  South  Natomas  across  the 
Natomas  East  Main  Drainage  Canal. 
Funding,  Sacramento  County,  CA. 

Summary:  FHWA  addressed  all  of 
EPA's  comments  on  the  draft  EIS. 

ERP  No.  F-FRC-<:05145-NY  Felts 
Mills  Hydroelectric  Project  (FERC  No. 
4715-006),  Issuance  of  Original  License, 
Construction,  Operation  and 
Maintenance,  Site  Specific.  Black  River, 
lefferson  County.  NY. 

Summary:  EPA's  earlier  concerns 
with  the  draft  EIS  have  been  adequately 
addressed  However,  EPA  may  submit 
additional  comments  as  part  of  the 
Clean  Water  Act  Section  404  permit 
process. 

ERP  No.  F-IBR-K39039-NV  Southern 
Nevada  Water  Authority  Treatment  and 
Transmission  Facility,  Construction  and 
Operation,  Issuance  of  Permits,  Right-of- 
Way  Grants  and  Modification  of  existing 
Water  Deli  very/ Service  Contracts,  Clark 
County.  NV. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-IBR-K50009-CA 
American  River  Bridge  Crossing  Project, 


Construction  and  Roadway 
Improvement,  Funding,  Right-of-Way 
Approval,  Coast  Guard  Bridge  Permit 
and  COE  Section  404  Permit,  City  of 
Folsom,  Sacramento  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  FS-FHW-G40127-TX  TX-161 
Construction,  Updated  Information  on 
1-20  to  TX-183,  Funding,  Coast  Guard 
Section  10  Permit  and  Possible  COE 
Section  404  Permit,  Cities  of  Grand 
Prairie  and  Irving.  Dallas  County,  TX. 

Summary:  EPA  had  no  objections  to 
the  action  as  proposed. 

Dated:  )anuary  14,  1997. 
Wiiliam  D.  Dickenon, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  97-1254  Filed  1-16-97;  8:45  am] 

BILUNQ  COOC  K60-a»-P 

[FRL-5677-7] 

Environmental  Laboratory  Advisory 
Board;  Meeting  Date  and  Agenda 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  open  meeting. 

• 

SUMMARY:  The  Environmental 
Laboratory  Advisory  Board  (ELAB)  will 
convene  an  open  meeting  on  February  6, 
1997,  from  9:00  am  to  5:00  pm.  The 
meeting  will  be  held  in  the  Bethesda 
Hyatt  Regency  at  1  Bethesda  Metro 
Center  (the  comer  of  Wisconsin  Avenue 
and  Old  Georgetown  Road]  in  Bethesda, 
MD.  Additional  information  on 
directions  can  be  obtained  from  the 
hotel  by  calling  (301)  657-1234. 

The  agenda  will  include  discussions 
of  the  fact  findings  of  several 
subcommittees,  i.e.  the  Third  Party 
Subcommittee;  the  Good  Laboratory 
Practices  (GLP)  Subcommittee;  the 
Performance  Based  Methods 
Subcommittee;  and  the  Proficiency 
Testing  Subcommittee.  In  addition,  the 
National  Environmental  Laboratory 
Accreditation  Conference  (NELAC)  will 
respond  to  a  previous  ELAB 
recommendation  regarding  the 
establishment  of  an  ad  hoc  committee 
on  the  proposed  national  database;  the 
process  to  discuss  nominees  for  the  next 
ELAB  term  to  serve  from  July  1997-July 
1999  will  also  be  discussed.  Finally, 
your  comments  and  activities  from  the 
Interim  meeting  will  be  addressed. 

The  public  is  encouraged  to  attend. 
Time  will  be  allotted  for  public 
comment.  Written  comments  are 
encouraged  and  should  be  directed  to 
Ms.  Jeanne  Mourrain;  Designated 
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Federal  Official;  USEFA;  NERL  (MO- 
TS); Research  Triangle  Park,  NC  27711. 
If  questions  arise,  please  contact  Ms. 
Momrain  at  919/541-1120.  fax  919/ 
541-4101,  or  E-mail 
"MOURRA- 
IN.JEANNfE©EP  AMAIL.EPA.GOV". 

Dated:  January  13. 1997. 
Larry  Weinstock, 

Acting  Director,  Office  of  Radiation  and 
Indoor  Air. 

[FR  Doc.  97-1269  Filed  1-16-97;  8:45  am] 
BiLUNQ  CODE  asao-s»-p 


[FRL-5677-4] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACDON:  Notice. 

SUMMARY:  This  notice  announces  the 
Office  of  Management  and  Budget's 
(0MB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et,  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
infonnation  unless  it  displays  a 
currently  valid  0MB  control  number. 
The  0MB  control  numbers  for  EPA's 
regulations  are  Usted  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740,  please 
refer  to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1037.05;  Oral  and 
Written  Purchase  Orders;  was  approved 
12/31/96;  OMB  No.  2030-0007;  expires 
12/31/99. 

EPA  ICR  No.  0909.05;  Information 
Requirements  for  Construction  Grants 
Delegation  to  States;  was  approved  12/ 
20/96;  OMB  No.  2040-0095;  expires  12/ 
31/99. 

EPA  ICR  No.  1362.03;  National 
Emission  Standards  for  Coke  Oven 
Batteries,  40  CFR  Part  63,  Subpart  L; 
was  approved  12/18/96;  OMB  No.  2060- 
0253;  expires  12/31/99. 

EPA  ICR  No.  1780.01;  Voluntary 
Cover  Sheet  for  TSCA  Submissions;  was 
approved  12/18/96;  OMB  No.  2070- 
0156;  expires  12/31/99. 

EPA  ICR  No.  0276.08;  Application  for 
Experimental  Purposes  Only:  was 
approved  11/29/96;  OMB  No.  2070- 
0040;  expires  11/30/99. 


EPA  ICR  No.  0997.05;  NSPS  for 
Petroleum  Dry  Cleaners;  was  approved 
11/22/96;  OMB  No.  2060-0079;  expires 
11/30/99. 

EPA  ICR  No.  1150.04;  NSPS  for 
Polymer  Manufacturing  Industry — 
Subpart  DDD;  was  approved  11/22/96; 
OMB  No.  2060-0145;  expires  11/30/99. 

EPA  ICR  No.  1130.05;  NSPS  for 
Information  Requirements  for  Grain 
Elevators — Subpart  DD;  was  approved 
11/22/96;  OMB  No.  2060-0082;  expires 
11/30/99. 

EPA  ICR  No.  1715.02;  TSCA  Section 
402  and  Section  404  Training  and 
Certification,  Accreditation,  and 
Standards  for  Lead-Based  Paint 
Activities;  was  approved  11/13/96; 
OMB  No.  2070-0155;  expires  11/30/99. 

Extension  of  Expiration  Date 

EPA  ICR  No.  1204.05;  Submission  of 
Unreasonable  Adverse  Effects 
Information  under  Section  6(A)(2)  of 
FIFRA;  OMB  No.  2070-0039;  expiration 
date  was  extended  to  02/28/97. 

Dated:  January  8.  1997. 
Joseph  Retzer. 

Director.  Regulatory  Information  Division. 
|FR  Doc.  97-1265  Filed  1-16-97,  8:45  am] 
BILUNG  CODE  aStO-efr-M 

FRL-5677-8] 

Release  of  Volume  1,  Frameworic  For 
Environmental  Health  Risic 
Management— January  29, 1997— 
Commission  on  RIsIc  Assessment  and 
Rlsi(  Management 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pubhc  Law  92-463, 
notice  is  hereby  given  that  the 
Commission  on  Risk  Assessment  and 
Risk  Management,  estabUshed  as  an 
Advisory  Committee  under  Section  303 
of  the  Clean  Air  Act  Amendments  of 
1990,  will  release  Volume  1,  Framework 
for  Environmental  Health  Risk 
Management,  of  its  two-volume  final 
report  on  January  29.  It  is  anticipated 
that  Volume  2  will  be  released  at  the 
end  of  February.  A  public  meeting  will 
be  held  on  January  29.  1997;  from  10:00 
a.m.  to  11:30  a.m.  in  Room  2322  at  the 
Raybum  House  Office  Building  located 
on  Independence  Avenue  and  South 
Capitol  Street,  SW,  Washington,  DC. 
Federal  Register.  Vol.  61,  No.  251,  page 
68745,  dated  December  30,  1996  issued 
a  notice  of  the  January  29th  meeting; 
however,  the  location  was  not  yet 
determined. 

If  you  are  unable  to  attend,  but  wish 
to  receive  a  copy  of  the  final  report, 
either  fax  your  request  to  202-233- 
9540,  mail  your  request  to  the  . 
Commission  on  Risk  Assessment  and 


Risk  Management,  529  14th  Street,  NW. 
Room  452,  Washington,  DC  20045.  or 
obtain  via  the  internet  at  http;// 
www.riskworld.com.  Be  sure  to  indicate 
your  complete  mailing  address  and  a 
phone  number  where  you  can  be 
reached.  If  you  have  already  requested 
a  copy  of  the  draft  report,  it  is  not 
necessary  to  send  another  request 
Everyone  who  requested  a  draft  report 
will  be  sent  Volume  1  immediately 
following  the  public  meeting  and 
Volume  2  when  it  becomes  available. 
If  you  need  additional  information, 
please  call  202-233-9537.  The  report 
will  not  be  available  prior  to  Januarv  29. 
1997. 

Dated:  January  13.  1997. 
Gail  Chamley, 

Executive  Director.  Commission  on  Risk 

Assessment  and  Risk  Management. 

|FR  Doc.  97-1268  Filed  1-16-97:  8.45  %m| 

BILUNO  CODE  6660-60-M 


FRL-6644-7] 

Proposed  Settlement  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liat>illty 
Act  of  1980,  as  Amended  ("CERCLA"), 
42  U.S.C.  9601  et  seq..  In  the  Matterof 
the  Torch  LakB  Superfund  Site, 
Houghton,  Ml 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  a  proposed 

administrative  settlement  and  request 

for  public  comment 

SUMMARY:  The  Environmental  Protection 
Agency  ("EPA")  is  hereby  giving  notice 
that  it  proposes  to  enter  into  an 
administrative  prospective  purchaser 
settlement  relating  to  the  Mason  Sands 
of  the  Torch  Lake  Superfund  Site 
located  m  Houghton  County,  Michigan. 
The  proposed  settlement  is  with  Quincv 
Etevelopment  Corporation  ("Quincy") 
and  Lakeshore  Estates  Associates,  Inc. 
("Lakeshore ').  and  will  resolve  their 
prospective  liability,  pursuant  to 
Sections  106  and  lb7(a)  of  CERCL.^,  for 
injunctive  relief  and  for  past  response 
costs  incurred  in  coniiection  with  197 
acres  of  the  Torch  Lake  Site  known  as 
the  Mason  Sands.  This  notice  is  an 
invitation  to  file  written  comments  on 
the  proposed  administrative  settlement 

DATES:  Comments  must  be  provided  on 
or  before  February  18,  1997. 
ADDRESSES:  Comments  should  be 
addressed  to  Beth  Reiner,  Office  of 
Superfiind.  Mail  Code  SR-6J.  U.S. 
Environmental  Protection  .Agency. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604-3590.  and 
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should  refer  to:  In  the  Matter  of  Torch 
Lake  Superfund  Site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beth  Reiner,  Office  of  Superfund,  Mail 
Code  SR-6J,  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard.  Qiicago.  Illinois  60604- 
3590,312/353-6576. 
SUPPt.EI«ENTARY  INFORMATION:  The  Torch 
Lake  Superfund  Site  is  located  on  the 
Upper  Peninsula  of  Michigan  in 
Houghton  County.  Copper  milling  and 
smelting  operations  occurred  at  the  site 
for  over  100  years.  By  the  late  1960s 
milling  operations  in  the  Torch  Lake 
area  had  ceased.  In  1984  the  Site  wras 
proposed  for  the  National  Priorities  List 
(NPL)  and  in  1986  the  Site  was  placed 
on  the  NPL.  The  Risk  Assessment 
concluded  there  was  no  unacceptable 
risk  to  human  health  from  the 
stampsands.  However,  the  benthic 
community  in  the  sediment  of  Torch 
Lake  had  been  adversely  affected  and 
was  not  recovering.  Two  Records  of 
Decision  (ROD)  were  issued  for  the  Site. 
The  ROD  for  Operable  Units  (OU)  I  and 
m,  which  addressed  all  land  covered 
with  stampsands,  was  issued  on  9/30/92 
and  called  for  deed  restrictions,  soil 
cover  and  vegetation  of  stampsands.  The 
OU  n  ROD,  which  addressed  only  Torch 
Lake  itself,  was  issued  on  3/31/94  and 
called  for  no  action  on  Torch  Lake  itself. 

Quincy  Development  Corp.  (QDC) 
was  identified  by  U.S.  EPA  as  a 
Potentially  Responsible  Party  (PRP)  for 
cleanup  costs  at  the  Site.  They  are  the 
current  owner  of  approximately  390 
acres  of  OUI  land.  Lakeshore  Estates 
Associates.  Inc.  (Lakeshore),  a 
developer,  is  interested  in  purchasing 
approximately  197  acres  of  land 
currently  owned  by  QDC  which  is  part 
of  the  Torch  Lake  Superfund  Site. 

In  consideration  of  and  in  exchange 
for  the  United  States'  Covenant  Not  to 
Sue  in  the  Prospective  Purchaser 
Agreement,  Lakeshore  agrees  to: 

(1)  Provide  roads  from  the  public 
roadway  to  the  borrow  areas  on 
Lakeshore's  property  and  a  road  from 
the  borrow  areas  to  the  isthmus  in  Torch 
Lake  (where  the  Mason  Sands  almost 
connect  to  the  eastern  shore  of  Torch 
Lake]  and/or  any  other  roads  required  to 
allow  U.S.  EPA  to  access  Lakeshore's 
property  in  order  to  excavate  soils  and 
truck  them  off  Lakeshore's  property; 

(2)  Clear  of  trees  and  brush  a 
minimum  of  25  acres  of  land  to  allow 
U.S.  EPA  to  excavate  the  soils  (to  a 
depth  of  approximately  6  to  8  feet)  for 
use  as  cover  material  as  required  by  the 
Record  of  Decision; 

(3)  Grant  U.S.  EPA  and  its 
representatives  access  (for  an  estimated 
3  years  from  the  start  of  the  remedial 


action)  to  the  roads  and  borrow  areas  on 
Lakeshore's  property  to  remove  up  to 
241,000  cubic  yards  of  soil;  and 

(4)  Maintain  the  soil  cover  and 
vegetation  over  the  stampsands  on 
property  Lakeshore  will  purchase  from 
Quincy 

The  Superfund  liability  associated 
with  the  QDC  land  currently  prevents 
the  beneficial  re-use  of  the  property.  In 
the  absence  of  an  agreement  which 
resolves  this  liability,  no  redevelopment 
is 

The  Environmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  agreement  for  thirty  days  from 
the  date  of  publication  of  this  notice. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  as  amended,  42  U.S.Q 
9601  et  seq 

William  E.  Muno, 

Director.  Superfund  Division. 

(FR  Doc  97-1267  Filed  i-16-97;  8:45  ami 

BILUNO  CODE  66eO-60-M 


FRl.-5678-«] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  to  Comment 
Regarding  the  City  of  Sedalla,  Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportuinity  to  comment  regarding  the 
city  of  Sedaha.  Missouri. 

SUMMARY:  The  EPA  is  providing  notice 
of  a  proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act  ("Act").  The  EPA  is 
also  providing  notice  of  opportunity  to 
comment  on  the  proposed  assessment. 

Under  33  U.S.C.  1319(g),  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  The  EPA  may  issue  such  orders 
after  filing  a  Complaint  commencing 
either  a  Class  I  or  Class  11  penalty 
proceeding.  The  EPA  provides  the 
public  notice  of  the  proposed 
assessment  pursuant  to  33  U.S.C. 
1319(g)(4)(A). 

Class  n  proceedings  are  conducted 
xmder  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
C.F.R.  Part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  II  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline 


for  submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  (30) 
-  days  after  issuance  of  this  public  notice. 

On  November  22, 1996,  EPA 
commenced  the  following  Class  11 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk,  U.S.  Environmental 
Protection  Agency,  Region  VII.  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101.  (913)  551-7630,  the  following 
Complaint: 

In  the  Matter  of  the  City  of  Sedaha, 
Missouri.  EPA  Docket  No.  VII-97-W- 
0003. 

The  Complaint  proposes  a  penalty  of 
Sixty-Five  Thousand  Dollars  ($65,000) 
for  failure  to  comply  with  the 
Pretreatment  implementation 
requirements  of  its  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  city  of  Sedalla, 
Missouri,  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosing  of  confidentifil  information. 
In  order  to  provide  opportunity  for 
public  comment,  EPA  will  issue  no  final 
order  assessing  a  penalty  in  this 
proceeding  prior  to  thirty  (30)  days  from 
the  date  of  this  notice. 

Dated:  December  18.  1996. 
Dennis  Granu, 
Regional  Administrator 
(FR  Doc.  97-1266  Filed  1-16-97;  8:45  am) 
BILUNO  COOE  MW-80-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
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meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  January  21,  1997,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be  resolved 
with  a  single  vote  unless  a  member  of  the 
Board  of  Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 
Reports  of  actions  taken  pursuant  to 

authority  delegated  by  the  Board  of 

Directors. 
Memorandum  and  resolution  re:  Proposal  to 

Rescind  Statement  of  Policy  on  Money 

Laundering. 
Memorandum  and  resolution  re:  Prop>osal  to 

Rescind  Statement  of  Policy  on  the  Sale 

of  U.S.  Government  Guaranteed  Loans 

and  Sale  Premiums. 
Memorandum  and  resolution  re:  Revision  of 

12  C.F.R.  Part  304:  Forms,  Instructions 

and  Reports. 

Discussion  Agenda 

Memorandum  re:  Proposed  Memorandum  of 
Understanding  between  the  FDIC  and 
FICO  Regarding  the  Collection  of 
Assessments. 

Memorandum  and  resolution  re:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Comment— 12  C.F.R.  Part  328— 
Advertisement  of  Membership. 

Memorandum  and  resolution  re:  Interim  Rule 
to  Amend  Part  337  of  FDIC's 
Regulations. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC  Building 
located  at  550-17th  Street,  NW..  Washington, 
DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice);  (202) 
416-2004  (TTY).  to  make  necessary 
arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed  to 
Mr.  Jerry  L.  Langley,  Executive  Secretary  of 
the  Corporation,  at  (202)  898-6757. 

Dated:  January  14,  1997. 
Federal  Deposit  Insurance  Corporation. 
Jerry  L.  L4Uigley, 
Executive  Secretary. 

(FR  Doc.  97-1347  Filed  1-15-97;  11:26  am] 
BiLUNQ  COOC  e71«-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreefnent(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 


on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

/4greemenf  No.:  217-011563. 

Title:  NOL/HMM  Space  Charter 
Agreement 

Parties: 

Neptune  Orient  Lines,  Ltd. 

Hyundai  Merchant  Marine  Co.,  Ltd. 

Synopsis:  The  proposed  Agreement 
authorizes  HMM  to  charter  space  to 
NOL  on  its  vessels  in  the  trade  between 
all  ports  and  points  in  the  Far  East  and 
South  East  Asia,  and  ports  and  points 
on  the  U.S.  Pacific  Coast  including 
Alaska. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  January  13. 1997. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  97-1135  Filed  1-16-97;  8:45  am] 

BILUNG  CODE  STdO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  31, 1997. 

A.  Federal  Reserve  Bank  of  Qeveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Barbara  E.  Dunlap,  Rushden. 
Northants,  United  Kingdom  NNlO:  to 
acquire  an  additional  35  percent,  for  a 
total  of  44.52  percent,  of  the  voting 
shares  of  New  Richmond 
Bancorporation,  New  Richmond,  Ohio, 
and  thereby  indirectly  acquire  New 
Richmond  National  Bank.  New 
Richmond,  Ohio. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  13. 1997. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  97-1184  Filed  1-16-97;  8:45  am) 

BttLMO  COOC  eiO-OI-F 


Change  in  Bank  Control  Notices; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
96-33160)  published  on  pages  68756 
and  68757  of  the  issue  for  Monday, 
December  30.  1996. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco  heading,  the  entry  for 
TRP  Acquisition  Corporation,  Bun- 
Ridge,  Illinois,  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  TEP  Acquisition  Corporation,  Bun- 
Ridge,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Trans 
Pacific  Bancorp,  San  Francisco, 
California,  and  thereby  indirectly 
acquire  Trans  Pacific  National  Bank. 
San  Francisco,  California. 

In  connection  TRP  Acquisition 
Corporation,  also  has  applied  to  acquire 
at  least  19.9  percent  of  the  voting  shares 
of  Trans  Pacific  Bancorp,  San  Francisco, 
California,  and  thereby  indirectly 
acquire  Trans  Pacific  National  Bank, 
San  Francisco,  California. 

Comments  on  this  application  must 
be  received  by  January  24.  1997. 

Board  of  Governors  of  the  Federal  Reserve 
System.  lanuary  13,  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-1185  Filed  1-16-97;  8:45  am] 

BILUNG  COOC  mO-01-F 


Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  compar  ,  and/or  to  acquire  the 
assets  or  the  ow  lership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  cc   ipanies  listed  below. 
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The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspet:tion  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c))  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decrea.sed  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  .\ny  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  wTitten 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute. 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  ihe  Board  of 
Governors  not  later  than  February  10, 
1997. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303: 

1.  Cumberland  Bancorp,  Inr  . 
Carthage,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Federal  Bancshares,  Inc..  Memphis. 
Tennessee,  and  thereby  indirectly 
acquire  First  Federal  Bank.  FSB, 
.Memphis.  Tennessee,  and  First  Federal 
Bank,  FSB,  Nashville.  Tennessee.  These 
institutions  will  convert  to  bank 
charters. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  GrandsUand, 
Vice  President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 


1.  Nonvest  Corporation.  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  P'armers  National 
Bancorp.  Inc..  Geneseo.  Illinois,  and 
thereby  indirectly  acquire  Farmers 
National  Bank  of  Geneseo.  Geneseo. 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 

.System.  lanuarv  1  :f   T»97. 

Jennifer ).  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc  97-1183  Filed  1-16-97;  8:45  am) 

SILUNG  CODE  S210-01-F 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

lanuary  22,  1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  r  -d  21st  Streets, 

N.VV.,  Washington.  D.C.      551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSJOERED: 

1.  Personnel  actions  (appointments. 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204   You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  15,  1997. 
Jennifier  ].  Johnson. 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  97-1342  Filed  1-15-97;  11:25  ami 

BILUMG  CODE  SM0-01-M 


FEDERAL  TRADE  COMMISSION 

Revised  Jurisdictional  Thresholds  for 
Section  8  of  the  Clayton  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Trade 
Commission  announces  the  revised 
thresholds  for  interlocking  directorates 
required  by  the  1990  amendment  of 
section  8  of  the  Clayton  Act.  Section  8 


prohibits,  with  certain  exceptions,  one 
person  from  serving  as  a  director  or 
officer  of  two  competing  corporations  if 
two  thresholds  are  met.  Competitor 
corporations  are  covered  by  section  8  if 
each  one  has  capital,  surplus,  and 
undivided  profits  aggregating  more  than 
$10,000,000,  with  the  exception  that  no 
corporation  is  covered  if  the  competitive 
sales  of  either  corporation  are  less  than 
$1,000,000.  Section  8(a)(5)  requires  the 
Federal  Trade  Commission  to  revise 
those  thresholds  annually,  based  on  the 
change  in  gross  national  product.  The 
new  thresholds,  which  take  effect 
immediately,  are  $13,813,000  for  section 
8(a)(1),  and  $1,381,300  for  section 
8(a)(2)(A). 

EFFECTIVE  DATE:  January  17,  1997, 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Mongoven,  Bureau  of 
Competition,  Office  of  Policy  and 
Evaluation,  (202)  326-2879. 

(Authority:  15  U.S.C.  §  19(a)(5)) 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
IFR  Doc.  97-1237  Filed  1-1&-97;  8:45  am) 

BILUNG  COW  (TSO-OI-M 


Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transactions  Granted  Early  Termination  Between:  120996  and  122096 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entrty 


PMNNo. 


Date 
termir\ated 


Gerald  F.  Cerce,  BEG  Group.  Irtc.,  Foster  Grant  Group,  LP.,  et  al  

New  York  Life  Insurance  Company,  John  W.  Titus,  Snowstate  Restaurant  Corp.  &  Franklin  Restaurant  Corp  ... 

Hollingswortti  &  Vose  Company,  Exide  Corporation,  Evanrte  Fiber  Corporaton  

Gespa  S.A.,  Tarmac  PLC,  Tarmac  Minerals,  Inc  

HA-LO  Industries,  Inc.,  Linden  D.  Nelson,  Creative  Concepts  In  Advertising,  Inc  

Linden  D.  Nelson,  HA-LO  Industries,  Inc.,  HA-LO  Industries,  Inc 

Union  Bank  of  Switzerland,  Ernst  Ohnell,  Communications  Supply  CorporatK)n  

Universal  Outdoor  HoWings,  Inc.,  Merrill  Lynch  Caprtal  Appreciation  Partnership,  B-XXVII,  Revere  Hotding 

Corp 

Seacor  HoWings,  Inc..  Waveland  Marine  Service.  Inc.,  Waveland  Manne  Service,  Inc 

Bob  Marbut,  Gannett  Co..  Inc.,  Combined  Communications  Corporation  of  Oklahoma.  Inc  

The  Home  Family  Voting  Trust,  Rosecliff  Ames  Partners,  Ames  Hokjings,  Inc 

CAT  Limited  (a  Bermuda  company)  Enterprise  Rernsurarx»  Corporation,  Enterprise  Reinsurance  Corporation 

John  L.  Morris,  Mako  Marine  International,  Inc.,  Mako  Marine  International,  Inc  

General  Electric  Company,  Enterprise  Reinsurance  Corporation.  Enterpnse  Reinsurance  Corporation  

Central  Parking  Corporation.  SLC  Holdings.  LLC.  Civic  Pari<ing.  LLC  

Menasha  Corporation.  Poly  Hi  Solidur,  Inc.  (Newco).  Poly  Hi  Solklur  Inc.  (Newco)  

GoWer.  Thoma.  Cressey.  Rauner  Fund  IV.  L.P..  Kwik  Wash  Laundnes,  Inc..  Kwik  Wash  Laundries,  Inc 

Performance  Contracting  Group,  Inc.,  National  Service  Industries.  Inc.,  North  Bros..  Inc  

The  Progressive  Corporation,  Midland  Finarxaal  Group,  Inc.,  MkJIand  Financial  Group,  Inc 

Louis  J.  Appell  Reskluary  Trust,  BrkJge  Associates  II,  WHMA(AM)  and  WHMA(FM) 

Metropolitan  Life  Insurance  Company,  Aldnch,  Eastman,  &  Wattch,  Inc  Akjrich.  Eastman.  &  Wattch,  Inc 

Joaquin  Viso  and  Olga  Lizardi  (Husband  and  Wife),  SmrthKline  Beecfiam  pk;,  SB  Pharmco  Puerto  Rco.  Inc  .... 

Gulf  South  Medkal  Supply.  Inc.,  North  American  Fund  II,  LP.,  Gateway  HealthCare  Corporation  

Insurance  Partners.  L.P.,  Supenor  National  Insurance  Group,  Inc.,  Supenor  National  Insurance  Group,  Inc 

Crestar  Financial  Corporation,  Great  Western  Financial  Corporation,  Great  Western  Bank  

The  Deaconess  Associations,  Inc.,  Mark  Waters.  Elk  Valley  Professional  Affiliates,  Inc 

Union  Bank  of  Switzeriand,  Metrocall,  Inc.,  Metrocall,  Inc  

Reilly  Family  Limited  Partnership,  Outdoor  Advertising  Company.  Outdoor  East.  LP  

Kelkjgg  Company,  Philip  Morris  Companies,  Inc.,  Kraft  Foods,  Inc  

Pearson  PLC,  The  Seagram  Company  Ltd.  (a  Canadian  company),  The  Putnam  Berkley  Group.  Inc  

Philip  Environmental  Inc.,  Luntz  Corporation,  Luntz  Corporation  

MCN  Corporation,  Main  Pass  Gas  Gathenng  Company,  Main  Pass  Gas  Gathenng  Company  

Paul  Fred  Ricart,  Jr..  Robert  A.  Layman,  Jr.,  Bobby  Layman  Chevrolet,  Inc  

Weatem  Resources,  Inc.,  Westinghouse  Electric  Corporation,  Westinghouse  Secunty  Systems,  Irx;  

Tencor  Instruments,  Uniphase  Corporatkjn,  Ultrapotnte  Corporation  

Proffitt's,  Inc.,  G.R.  Hertserger's  Inc.,  G.R.  Herberger"s.  Inc  

Claneil  Enterpnses,  Inc.,  Scandipharm.  Inc..  Scandipharm,  Inc  

Bruckmann,  Rosser,  Shemll  &  Co.,  L.P..  Specialty  Foods  Acquisition  Corporation,  Specialty  Foods  Acquisitkjn 

Corporation  

IMCO  Recycling.  Inc.,  EnviroSource,  Irx:.,  IMSAMET,  Inc 

Cantas  Chnst,  Daughters  of  Charity  National  Health  System,  Inc.,  Carney  Hosprtai,  et  al 

Rhett  Calvin  Rk^art,  Robert  A.  Layman,  Jr.,  Bobby  Layman  Chevrolet,  Inc „ 

American  International  Group,  Inc  ,  CH-Twenty,  Inc.,  CH-Twenty,  Inc  

Hyurxlai  Electronrcs  Indusfnes  Co.,  Ltd.,  General  Wireless,  Inc.,  General  Wireless,  Inc 

Linde  AG,  The  Pro-Quip  Corporation,  The  Pro-Quipp  Corporation  

McCown  De  Leeuw  &  Co.  Ill,  Unilever  NV,  Conopco  Inc  

MBNA  Corporatk>n,  First  Western  BanCorp.  Inc.,  First  Western  Bank,  N.A.  arxl  First  Western  Bank,  f.s.b  

Dimeling.  Schreiber  &  Park.  Burlington  Motor  HoWings,  IrK.,  a  Debtornn-possesston.  Burlington  Motor  HokJ- 

ings,  Inc  

Phillip  Frost,  M.D.,  BBI  Healthcare  Corporation,  BBI  Healthcare  Corporation  

Jane  Hsaio,  Ph.D,  BBI  Healthcare  Corporation.  BBI  Healthcare  Corporation 

Robert  E.  Martini,  BBI  Healthcare  Corporation,  BBI  Healthcare  Corporation 

Bergen  Brunswig  Corporation,  IVAX  Corporation,  IVAX  Corporation  

IVAX  Corporation,  Bergen  Brunswig  Corixiration,  Bergen  Brunswig  Corporatkxi .^ 

Textron,  Inc.,  Kkx*ner-Wert«e,  AG,  Kautex  North  America,  Inc.  &  Kautex  Corporation  „ 

Hellman  &  Friedman  Caprtal  Partners  II,  L.P.,  Franklin  Resources,  Inc.  Franklin  Resources.  Inc  

General  Electnc  Company,  NEFF  Corporation,  NEFF  Corporation 

Rosen's  Diversified,  Inc.,  Paul  J.  Weiss,  Skylark  Meats,  Irx;.  and  Mid-Amenca  Transportation.  Inc  

Rosen's  Diversified,  Inc.,  Reynold  G.  Hochstein,  Skylark  Meats,  Inc.  and  Mid-America  Transportation,  Inc 

Saint  Barnabas  Corporation,  Trico  Health  Care,  Inc.,  West  Hudson  Hosprtai  Association;  West  Hudson  Fourv 

dation  „. 

Warren  A.  Hood,  Jr.,  U.S.  Industi-ies,  Inc.,  QPF  Corporation  

PhyCor,  Inc.,  Straub  Clink;  &  Hospital,  Inc.,  Straub  Clinic  &  Hosprtai,  Inc  

Ralph  Mik),  Cooperative  Tradeka  Corporation,  C.G.  America  Corporation  

Gannett,  Co.,  Inc.,  Bob  Martxit,  Argyle  Tetevisk)n,  Inc 

Philip  Environmental,  Inc.,  Pechmey  S.A.,  PPC  (ISW).  Inc  

STERIS  Corporation,  Bristol-Myers  Squitib  Company.  E.R.  Squibb  &  Sons,  Inc _ 

J.W.  Chikte  Equity  Partners,  LP.,  Cento-al  Tractor  Farm  &  Courrtry,  Inc.,  Cemral  Tractor  Fami  &  Country,  Inc  ... 

Bell  Industries,  Inc.,  Milgray  Electronics,  Inc..  Milgray  Electronics.  Inc  

The  Clorox  Company.  McKesson  Corporation.  Amxx  All  Products  Corporatk)n  


97-0424 
97-0477 
97-0495 
97-0508 
97-0533 
97-0535 
17-0539 

97-0540 
97-0542 
97-0544 
97-0547 
97-0550 
97-0561 
97-0552 
97-0554 
97-0555 
97-0560 
97-0564 
97-0566 
97-0667 
S7-0569 
97-0671 
97-0573 
97-0674 
97-0675 
97-0584 
97-0600 
97-0158 
97-0476 
97-0619 
97-0538 
97-0576 
97-0578 
97-0588 
97-0590 
97-0591 
97-0592 

97-0596 
97-0603 
97-0604 
97-0608 
97-0614 
97-0620 
97-0624 
97-0628 
97-0629 

97-0636 
97-0421 
97-0422 
97-0433 
97-0441 
97-0442 
97-0515 
97-0563 
97-0470 
97-0496 
97-0498 

97-0614 
97-0616 
97-0530 
97-0536 
97-0543 
97-0582 
97-0693 
97-0619 
97-0642 
97-0644 


2/09/96 
2/09/96 
2/09/96 
2/09/96 
2/09/96 
2/09/96 
2/09.'96 

2/09/96 
2/09/96 
2A)9/96 
2/09/96 
2/09/96 
2/09/96 
2/09/96 
2/09/96 
2/09/96 
2/09/96 
2/09/96 
2'09/96 
2-09/96 
a'09/96 
2/09/96 
2/09/96 
2/09,'96 
2'09,'96 
2/09/96 
2/09/96 
^  10/96 
2/10/96 
2/10/96 
2/10/96 
2/10/96 
2/10.'96 
2'l0/96 
2/'10/96 
2/10/96 
2/10/96 

2/10/96 
2/10«6 
2/10/96 
2/l0.'96 
2/10/96 
2/10/96 
2/10/96 
2/10/96 
2/10/96 

2/10/96 
2/11/96 
2/11/96 
2'11/96 
2/11/96 
2/11/96 
2/11/96 
2'11/96 
2/12/96 
2' 12/96 
2/12/96 

2/12/96 

2/12/96 

212/96 

2'l2/96 

2/12/96 

2/12/96- 

2/12*96 

2'12/96 

2/12/96 

2/12/96 
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Transactions  Granted  Early  Termination  Between:  120996  and  1 22096— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


PMN  No. 


Inc 


GokJer,  Thoma,  Cressey,  Rauner  Fund,  IV,  L.P  ,  Bnm  Inc,  Brim  Inc 

ABantic  Richfield  Company,  Mobil  Corporation,  Mobil  Alaska  Pipeline  Company 

Dl  Industnes,  Loews  Corporation,  Diarrxind  M  Onshore.  Inc 

Atlantic  Equity  Partners,  LP.,  Quality  Foods,  L  P  ,  Quality  Foods,  LP 

Burger  Bros.,  Inc.,  Holiday  Companies,  Holiday  Sports.  Inc  arxl  Holiday  Stationstores, 

Front  Royai,  Inc.,  Tnrock  Limited  Partnership,  Rockwood  Casualty  Insurance  Co  

Dynatech  Corp.,  Texlon  Corporation,  Itronix  Corporation  

PIC  Insurance  Group,  Inc  ,  Front  Royal  Inc  .  Front  Royal  Inc  ". 

Front  Royal,  Inc.,  PIC  Insurance  Group.  Inc.  Rockwood  Casualty  Insurance  Company  

Orgill,  Inc.,  Beacon  Holding  Corporation.  Beacon  Holding  Corporation  .._ 

ING  Groep.  N.V.,  TransCare  Corporation,  TransCare  Corporation  ". 

Pnmark  Corporation,  Bowne  &  Co.,  Inc.,  Baseline  Financial  Sen/ices,  Inc 

Nabors  Industnes,  Inc.,  ADCOR-Nicklos  Drilling  Company,  ADCOR-Nicklos  Drilling  Company  ..'.""""I!"!!' 

VEBA  AG,  Bums  Chemical,  Inc.,  Burns  Chemical,  Inc  

Republic  Industnes,  Inc.,  R.  Todd  Neilson,  Chapter  11  Trustee,  New-Val  Ford  Inc.,  Val-New  Lincoln  Mercury 
IrK  

Suiza  Foods  Corporation,  James  N.  Bahan,  Model  Dairy,  Inc  ^!!"^!!1."! 

Suiza  Foods  Corporation,  Thomas  E   Bahan,  Model  Dairy,  Inc  !..".."."".".'"!!!. 

Jitney-Jungle  Stores  of  America,  inc  .  McCarty-Hoiman  Co.,  Inc.,  McCarty-Holman  Co.,  Inc 

HIG  Investment  Group,  L.P  .  Ronald  L.  Koonsman,  National  Cellular,  Inc  :  Telephone  Waretiouse,  Inc 

JPE,  Inc.,  Pebra  GmbH  Paul  Braun  IK   (a  German  company).  Pebra  Inc  '. "".". 

Teleport  Communications  Group,  Inc.,  Ralph  J  Roberts,  Comcast  CAP  of  Philadelphia,  Inc !^^!^!^I!!" 

OfWa.  A.S.,  Frank  W   Kulesza,  PolyOrgamx,  Inc  !..m"""" 

First  Reserve  Fund  VII,  Limited  Partnership,  Teleo  Ventures,  Inc.,  Teleo  Ventures,  Inc 

Laxtaw  Inc.,  Robert  Ramsey,  SW  General,  Inc ^.^."'" 

CrtM-Geigy  Ltd.,  Sandoz  Ltd  ,  Sandoz  Ltd  I^:"!"".""."""""""  " 

Sandoz  Ltd.,  Ciba-Geigy  Ltd.,  Cita-Geigy  Ltd  "'''"'"^^'^^^^'"^^^^ 

Tofstar  Corporation,  Sumner  M.  Redstone,  American  Teaching  Aids,  Inc 

Carlo  Salvi,  Gensia,  Inc.,  Gensia,  Inc "1.."!" 

Brooks  Fiber  Propertes,  Inc  ,  World-Net  Access,  Inc.,  World-Net  Access,  Inc  "l""""!'"""""".'"""!!!" 

Calgon  Cartx>n  Corporation,  Florida  Progress  Corporation,  Advanced  Separation  Technologies,  Inc 

BASF  AG,  Sandoz  Ltd.,  a  Swiss  company,  Sandoz  Agro.  Inc  ^... 

Baxter  International  Inc.,  Immuno  International  AG.  immuno  International  AG  "'.".' 

Sisters  of  Mercy  of  the  Amer ,  Regional  Comm.  Cinannat,  The  Sisters  of  the  Humility  of  Mary   Humility  of 

Mary  Health  Care  System    

Dr.  Ing.  h.c.  F.  Porsche  AG.  PPF  HoWtng  AG,  PPF  H.oiding  AG  .^^^' l'^.^^^^^!^!^!^!!!^!!!!!!^^!.^^!!".^^!^^..."^^ 

Federal  Express  Corporation,  UAL  Corporation.  United  Air  Lines,  Inc  (Used  DCIO  Aircraft)  ."..'''"'"'".'"'''''!!1". 
DovenmueNe  Mortgage  Company.  LP,  Royal  Bank  of  Scotland  Group  pto.  Citizens  Financial  Group,  IrK;"'!!"." 
National  Data  Corporation,  Blue  Cross  &  Blue  ShieW  of  Virginia,  Health  Communication  Sen/ices,  Irw.-  Health 

Communication 

Tessendeno  Chemte  S.A.,  CI  Holdings  Corp  .  Chelsea  Industries,  Inc  .  Chelfab,  Inc  "^^^^^^^^^^^^^^^^^^^1 

EQUUS  II  Incorporated,  BankAmenca  Corporation  Sun  Sportswear,  Inc 

OMI  Corp..  Wikxi  AS,  Wilomi.  inc '. !.I!!!1"! 

OMI  Corp.,  Awiico  ASA,  Wilomi.  Inc """'"'I'll'"""""""""""" 

Watsco,  Inc.,  Inter-City  Products  Corporation  (a  Canadian  company),  Inter-City  Products  Corporation  (USA 

CDS  HoWings  IrK  

Aico  Standard  Corporation,  Thomas  E  Wallace,  Mon-Wal,  Inc  ll.im.im 

BMI-MI,  Inc.,  Lobdell  HoWings,  Inc.,  Lobdell  Holdings,  inc  ""1"""."'1''!'111."'.1"'!I1'1"!." 

Pioneer  Financial  Services,  Inc.,  Secura  Insurance.  Secura  Life  Insurance  Company  .^."'''"'"'7. 

Heidelberger  Zement  AG,  Cimentenes  C  BR.  S.A  ,  Cimentenes  C  B  R  S.A  '''"""'''7"". 

The  Greenbrier  Companies,  The  Greenbner  Companies,  Greenbrier  Transportation  Limited  Partnership  ".'!."''! 

Bayer  AG,  Pharmacia  &  Up|ohn,  Inc  .  Oxford  Veterinary  Laboratories.  Inc  .^""1 

MCN  Corporation,  Lyondell  Petrochemical  Company.  Lyondell  Petrochemical  Company 

John  Ruttedge  Partners  II,  L.P  ,  H&C  Holding  Corporation,  H&C  Holding  Corporation 

BankAmenca  Corporation,  EXOR  Group,  Duo-Tang,  inc    ' 

Hicks,  Muse,  Tate  &  Furst  Equity  Fund  III.  LP,  JupiterSmrth  TV  Investors  of  Michigan,  LP.,  Jupiter/Smitti  TV 

Investors  of  Michigan,  LP  

Hicks,  Muse,  Tate  &  Furst  Equity  Fund  III,  LP..  Juptter/Smith  TV  Investors  of  Rochester.  LP..  Juprter/Smitti 

TV  Investors  of  Rocfiester,  LP  

Hicks,  Muse,  Tate  &  Furst  Equity  Fund  III.  LP 

Smith  TV  Investors  of  Salinas/Monterey,  L.P 

Barry  Baker,  Sinclair  Broadcast  Group,  Inc.,  Sinclair  Broadcast  Group,  Inc  '' "''''"'''''..'.mm,.! 

Boston  Ventures  Umrted  Partnership  IV.  Sinclair  Broadcast  Group,  Inc  .  Sinclair  Broadcast  Group,  Iric 

Boston  Ventures  Limited  Partnership  IVA,  Sinclair  Broadcasting  Group,  inc.,  Sinclair  Broadcasting  Group,  iric 

WinStar  Communications,  Inc.,  WinStar  Communications,  inc  .  Milliwave  Limited  Partnership  '. 

Gtobal  DirectMail  Corp..  Paul  G  Mandel.  Alliance  Peripheral  Systems.  Inc  .77777. 

Ira  Leon  Rennert.  Costain  Group  PLC,  a  Bntish  corrpany.  Costain  Coal,  Inc  ..''!''''.''''''..''''"'.!'''' 

Connective  Therapeutics,  Inc  ,  SmithKline  Beecham  pk;.  SmithKline  Beecham  Corporation   SrnrthKiine 

Cham  


Jupiter/Smrth  TV  Investors  of  Salinas/Monterey.  LP..  Juprter/ 


Date 
temninated 


Bee- 


97-0531 
97-0545 
97-0556 
97-0558 
97-0562 
97-0566 
97-0581 
97-0606 
97-0611 
97-0615 
97-0633 
97-0634 
97-0639 
97-0641 

97-0659 
97-0413 
97-0420 
97-0831 
97-0694 
97-0462 
97-0548 
97-0580 
97-0597 
97-0618 
96-1399 
96-1402 
97-0630 
97-0635 
97-0643 
97-0646 
97-0647 
96-2926 

97-0483 
97-0549 
97-0663 
97-0658 

97-0660 
97-0661 
97-0668 
97-0669 
97-0670 

97-0671 
97-0672 
97-0675 
97-0676 
97-0677 
97-0683 
97-0435 
97-0466 
97-0583 
97-0708 

97-0503 

97-0504 

97-0505 
97-0513 
97-0521 
97-0522 
97-0553 
97-0640 
97-0681 

97-0688 


12/13/96 
12y'l3/96 
12/13/96 
12/13/96 
12/13/96 
12/13/96 
12/13/96 
12/13/96 
12/13/96 
12/13/96 
12/13/96 
12/13/96 
12/13/96 
12/13/96 

12/13/96 
12/14/96 
12/14/96 
12/16/96 
12/16/96 
12/17/96 
12/17/96 
12/17/96 
12/17/96 
12/17/96 
12/17/96 
12/17/96 
12/17/96 
12/17/96 
12/17/96 
12/17/96 
12/17/96 
12/18/96 

12/18/96 
12/18/96 
12/18/96 
12/18/96 

12/18/96 
12/18/96 
12/18/96 
12/18/96 
■12/18/96 

12/18/96 
12/18/96 
12/18/96 
12/18/96 
12/18/96 
12/18/96 
12/19/96 
12/19/96 
12/19/96 
12/19/96 

12/20/96 

12/20/96 

12/20/96 
12/20/96 
12/20/96 
12/20/96 
12/20/96 
12/20/96 
12/20/96 

12/20/96 
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Transactions  Granted  Early  Termination  Between:  120996  and  122096— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


PMNNo. 


Dale 


George  L.  Argyros,  Specialty  Foods  Acquisition  Corporation,  WFB  Holdings.  Inc.  and  Specialty  Foods  Fimnce 
Corp 


97-0700 


12/20/96 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580.  (202)  326-3100. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  97-1236  Filed  1-16-97;  8:45  am) 

MLLNM  CODE  (7Sft-01-M 


[File  No.  942-3311] 

Jeanette  L.  Douglass;  Analysis  to  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  Douglass, 
an  officer  of  Computer  Business 
Services,  Inc.  (CBSI),  from 
misrepresenting  the  earnings  or  success 
rate  of  CBSI  investors,  the  existence  of 
a  market  for  CBSI's  products  or  services, 
and  the  amount  of  time  it  would  take 
investors  to  recoup  their  investments. 
The  order  also  bars  Douglass  from 
making  any  representation  about  the 
performance,  benefits,  efficacy,  or 
success  rate  of  any  product  or  service 
unless  she  possesses  reliable  evidence 
to  substantiate  the  claims.  The 
agreement  settles  allegations  that 
potential  earnings  and  profit  claims 
made  by  CBSI  were  false  and 
misleading. 

DATES:  Comments  must  be  received  on 
or  before  March  18, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Steven  Baker,  Federal  Trade 
Commission,  Chicago  Regional  Office, 
55  East  Monroe  Street,  Suite  1860, 
Chicago,  IL  60603.  (312)  353-8156. 

Catherine  R.  Fuller,  Federal  Trade 
Commission,  Chicago  Regional  Office, 


55  East  Monroe  Street,  Suite  1860, 
Chicago,  IL  60603.  (312)  353-5576. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2. .34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  December  12. 
1996),  on  the  World  Wide  Web,  at 
"http://www.flc.gov/os/actions/htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Jeanette  L.  Douglass. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  receivwi 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  earnings  and 
success  claims  made  regarding  business 
ventures  promoted  by  respondent.  The 
Commission's  complaint  charges  that 
respondent,  in  concert  with  Computer 


Business  Services,  Inc.  ("CBSI"),  made 
false  and  unsubstantiated  claims  that 
consumers  who  purchase  or  use  CBSI's 
business  ventures  ordinarily  succeed 
and  earn  substantial  income.  In  fact,  the 
complaint  alleges,  the  vast  majority  of    * 
consumers  never  even  recoup  their 
initial  investment.  The  complaint  also 
alleges  that  respondent  falsely 
represented  that  endorsements 
appearing  'n  CBSI's  advertisements 
reflect  the  actual  experiences  of  its 
customers  and  that  those  endorsements 
reflect  the  typical  or  ordinary 
experience  of  purchasers  of  CBSI's 
business  ventures.  Further,  the 
complaint  alleges  that  respondent 
represented  that  consumers  can 
successfully  utilize  automatic  telephone 
dialing  systems  to  market  their 
businesses  but  failed  to  disclose  that 
federal  law  prohibits  the  use  of  such 
systems  in  the  unattended  mode  to 
initiate  a  call  to  any  residential 
telephone  line  in  certain  circumstances. 

Tne  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  The 
proposed  order  extends  to  all  business 
ventures  and  to  all  products  or  services 
that  are  part  of  any  business  venture. 

Part  I  of  the  proposed  consent  order 
prohibits  the  respondent  from 
misrepresenting  the  earnings  or  success 
of  its  purchasers,  the  existence  of  a 
market  for  the  products  or  services 
promoted  by  respondent,  or  the  amount 
of  time  within  which  a  prospwctive 
purchaser  can  reasonably  exj>ect  to 
recoup  his  or  her  investment.  Part  II  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting  the 
performance,  benefits,  efficacy  or 
success  rate  of  anv  product  or  service 
that  is  a  pjart  of  s  ich  business  venture, 
unless  at  the  time  such  representation  is 
made  the  respondent  possesses  and 
relies  upon  competent  and  rehable 
evidence  that  substantiates  the 
representation.  Part  III  of  the  proposed 
order  prohibits  the  respondent  from 
misrepresenting  that  a  user  testimonial 
or  endorsement  is  typical  or  ordinary 
and  from  using,  publishing  or  referring 
to  any  user  testimonial  or  endorsement 
unless  respondent  has  good  reason  to 
beheve  that  at  the  time  of  such  use. 
publication  or  reference,  the  person  or 
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oi^ganization  named  subscribes  to  the 
facts  and  opinions  stated  therein.  Part 
rv  of  the  proposed  order  requires 
respondent  to  disclose,  in  close 
proximity  to  any  representation 
regarding  the  use  or  potential  use  of  an 
automatic  telephone  dialing  system,  that 
federal  law  prohibits  the  use  of  an 
automatic  telephone  dialing  system  to 
initiate  a  telephone  call  to  any 
residential  telephone  line  using  an 
artificial  or  prerecorded  voice  to 
transmit  an  unsolicited  advertisement 
for  commercial  purposes  without  the 
prior  express  consent  of  the  called  party 
unless  a  live  operator  introduces  the 
message. 

The  remaining  parts  of  the  proposed 
consent  order  require  the  respondent  to 
maintain  materials  relied  upon  to 
substantiate  claims  covered  by  the 
order,  to  distribute  copies  of  the  order 
to  each  of  its  operating  divisions  and  to 
certain  company  officials,  to  notify  the 
Commission  of  any  changes  in  corporate 
stnicture  that  might  affect  compliance 
with  the  Order, and  to  file  one  or  more 
compliance  reports. 

The  purpose  of  this  analysis  is  to 
faciHtate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 

Donald  S.  Qark, 

Secretary. 

[FR  Doc.  97-1238  Filed  1-16-97;  8:45  am] 
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[DkLC-36891 

Fresenius  AG,  et  ai.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AOEMCY:  Federal  Trade  Commi.ssion. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things,  the  California-based  subsidiary 
of  Fresenius  AG  to  divest  its  Lewisberry , 
Pennsylvania  hemodialysis  concentrate 
production  facility  to  Di-Chem.  Inc.,  of 
Maple  Grove.  Minnesota,  or  to  another 
Commission-approved  acquirer,  if  the 
Di-Chem  deal  falls  through. 
DATES:  Complaint  and  Order  issued 
October  15,  1996." 


'  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commiscioner  Stareks  statement  are 
available  from  the  Commissions  Public  Reference 
Branch.  H-130.  6th  Street  »  Pennsylvania  .Avenue 
NW..  Washington.  DC  20580 


FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Morse,  FTC/S-3627. 
Washington.  DC  20580,  (202)  326-2949. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  August  1,  1996,  there  was 
published  in  the  Federal  Register.  61  FR 
40220.  a  proposed  consent  agreement 
with  analysis  Irrthe  Matter  of  Fresenius 
AG,  et  al.  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commi.ssion  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721:  15  U.S.C.  46  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 

7.  38  Sfat.  731.  as  amended;  15  U.S.C.  45,  18) 

Donald  S.  Gark. 

Secretary. 

IFR  Doc.  97-1232  Filed  1-16-97;  845  am) 
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tDktC-3687] 

Koninklijke  Ahold  nv,  et  al.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things,  a  Georgia-based  supermarket 
chain  to  divest  a  total  of  30 
supermarkets  or  supermarket  properties, 
within  30  days,  to  Commission- 
approved  acquirers.  If  the  transactions 
are  not  completed  as  required,  the 
Commission  may  appoint  a  trustee  to 
divest  the  properties. 

DATES:  Complaint  and  Order  issued 
.September  30.  1996  ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Marimichaei  Skubel.  Federal  Trade 
Commission.  6th  and  Pennsylvania 
Avenue,  NVV.,  Room  S-2105. 
Washington,  DC  20580,  (202)  326-2611. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday.  July  25,  1996,  there  was 
published  in  the  Federal  Register,  61  FR 
38741.  a  proposed  consent  agreement 


with  analysis  In  the  Matter  of 
Koninklijke  Ahold  nv,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719.  as  amended;  sec. 

7.  38  Stat.  731,  as  amended;  15  U.S.C.  45,  18) 

Donald  S,  Clark, 

Secretary. 

IFR  Doc.  97-1231  Filed  1-1&-97;  8:45  am] 

BILUNG  CODE  87SO-01-M 


Pkt  C-3678] 

The  Loewen  Group  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things,  a  Kentucky-based  company  to 
divest  a  funeral  home  in  Castlewood, 
Virginia,  within  nine  months,  to  a 
Commission-approved  acquirer.  If  the 
transaction  is  not  completed  as 
required,  the  Commission  may  appoint 
a  trustee  to  divest  the  property. 

DATES:  Complaint  and  Order  issued  July 
29,  1996.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Carter  or  Gary  Kennedy,  Dallas 
Regional  Office.  Federal  Trade 
Commission.  1999  Brvan  St..  Suite 
2150.  Dallas.  TX  7520'l.  (214)  979-0907. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  May  22,  1996.  there  was 
published  in  the  Federal  Register,  61  FR 
25672,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  The 
Loewen  Group  Inc.,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6ih  Street  &  Pennsylvania 
.\venue.  NfW..  Washington,  DC  20580. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  k  Pennsylvania 
Avenue,  NW.,  Washington.  DC.  20580. 
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No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 

7.  38  Stat.  731,  as  amended;  15  U.S.C.  45,  18) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  97-1229  Filed  1-16-97;  8:45  am) 

BILUNQ  CODE  6790-01-M 


pirt.C-3677] 

The  Loewen  Group  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things,  a  Kentucky-based  company  to 
divest  one  of  its  three  funeral  homes  in 
Brownsville,  Texas  and  either  a  large 
funeral  home  in  San  Benito,  Texas,  or 
two  smaller  funeral  homes  in  Harlingen, 
Texas,  within  12  months,  to 
Commission-approved  acquirers.  If  the 
transactions  are  not  completed  as 
required,  the  Commission  may  appoint 
a  trustee  to  divest  the  properties. 
DATES:  Complaint  and  Order  issued  July 
29,  1996.'. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Carter,  Dallas  Regional  Office, 
Federal  Trade  Commission,  1999  Bryan 
St.,  Suite  2150.  Dallas,  TX  75201.  (214) 
979-0907. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  May  22,  1996,  there  was 
published  in  the  Federal  Register,  61  FR 
25677,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  The 
Loewen  Group  Inc.,  et  al,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 


proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 

7.  38  Stat.  731,  as  amended;  15  U.S.C.  45.  18) 

Donald  S.  Qark, 

Secretary. 

[FR  Doc.  97-1230  Filed  1-16-97;  8:45  am] 

BILUNQ  CODE  STSO-OI-M 


[DktC-3676] 

The  May  Department  Stores  Co.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 
SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things,  a  Missouri-based  company  to 
cease  unwarranted  collection  activity  on 
certain  acquired  credit  card  accoimts,  to 
correct  the  inacciuate  or  obsolete  credit 
data  it  sent  to  credit  reporting  agencies 
concerning  these  accounts,  and  to  take 
steps  to  ensure  that  the  information 
maintained  and  reported  with  respect  to 
the  acquired  accounts  is  accurate.  In 
addition,  the  consent  order  prohibits  the 
respondent  from  sending  credit  cards  to 
consumers,  except:  in  response  to  an 
oral  or  written  request  or  application  for 
the  credit  card;  or  as  a  renewal  of,  or 
substitute  for,  an  accepted  credit  card. 

DATES:  Complaint  and  Order  issued  July 
9,  1996.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  W.  Keller,  FTC/S-4429, 
Washington,  DC  20580.  (202)  326-3159. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  April  30,  1996,  there  was 
published  in  the  Federal  Register,  61  FR 
19064,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  The  May 
Department  Stores  Company,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixtv  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5.  38  Stat.  719.  as  amended;  82 

Stat   146.  147;  15  U.S.C  45,  1601.  ef  seq.) 

Donald  S.  Clark. 

Secretary. 

[FR  Doc.  97-1234  Filed  l-l&-fl7:  8:45  am) 

BILUNG  COOe  e76(M>1-M 


[Doclwt  No.  C-368f" 

Syncronys  Softcorp,  et  al.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  California-based  computer 
software  manufacturer  and  three  of  its 
officers  from  making  performance 
claims  regarding  their  software 
programs  or  any  substantially  similar 
product  unless  the  claims  are  true  and 
substantiated.  The  consent  order  also 
prohibits  the  respondents  from  making 
any  claims  that  a  product  intended  to 
improve  computer  performance  is 
licensed,  endorsed,  authorized,  or 
certified  by  any  person  or  organization, 
unless  those  claims  are  true. 

DATES:  Complaint  and  Order  issued 
October?,  1996.^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bloom  or  Robin  Eichen,  Federal 
Trade  Commission,  New  York  Regional 
Office.  150  William  St..  Suite  1300.  New 
York,  N.Y.  10038.  (212)  264-1201. 

SUPPLEMENTARY  INFORMATION:  On 

Thursday,  July  25,  1996.  there  was 
published  in  the  Federal  Register,  61  FR 
38747,  a  proposed  consent  agreement 
with  analysis  in  the  Matter  of  Syncronys 
Softcorp.  et  al..  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


'  Copies  of  the  Complaint  and  tlie  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6th  Street  &  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20S80. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  &  Pennsylvania 
Avenue,  NW.  Washington.  DC  205SO. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commissions  Public 
Reference  Branch.  H-130.  6th  Street  ft  Pennsylvania 
Avenue.  N'W..  Washington,  DC  20580. 
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(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 
15  U.S.C.  45) 

DonaJd  S.  Gark. 

Secretary. 

IFR  Doc.  97-1233  Filed  1-16-97;  8:45  am) 

WLUNG  CODE  6790-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Safety  and  Occupational  Heaitti  Study 
Section  (SOHSS),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH);  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centei^  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting; 

Name:  Safety  and  Occupational  Health 
Study  Section  (SOHSS),  .National  institute  for 
Occupational  Safety  and  Health  (NIOSH) 

Time  and  Date:  8  a.m. -5  p.m.,  February  4- 
5.  1997 

P/ace.  Terrace  Garden  Hotel.  Magnolia 
Room,  Terrace  Meeting  Level  Access,  3405 
Lenox  Road,  NE,  Atlanta,  Georgia  30326. 

Status:  The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  title  5 
U.S.C,  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  CDC.  pursuant  to  Pub.  L.  92-463. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
p>ersonal  privacy. 

Purpose:  The  Safety  and  Occupational 
Health  Study  Section  will  review,  discuss 
and  evaluate  grant  applications  itwespwnse 
to  NlOSH's  standard  grants  review  and 
funding  cycles  pertaining  to  research  issues 
in  occupational  safety  and  health  and  allied 
areas. 

It  is  the  intent  of  NIOSH  to  support  broad 
based  research  endeavors  in  keeping  with  the 
Institute's  program  goals  which  will  lead  to 
improved  understanding  and  appreciation  of 
the  magnitude  of  the  aggregate  health  burden 
associated  with  occupational  injuries  and 
illnesses,  as  well  as  to  support  more  focused 
research  projects  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  and  the  prevention 
of  work-related  injury  and  illness. 

Research  funded  will  examine  and 
evaluate  current  and  emerging  problems  in 
occupational  safety  and  health  in  a  variety  of 
settings  for  health  and  injured  workers. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 


Contact  Person  for  More  Information: 
Pervis  C.  Major,  Ph.D.,  Scientific  Review 
Administrator.  Office  of  Extramural 
Coordination  and  Special  Projects,  Office  of 
the  Director.  NIOSH.  1095  Willowdale  Road, 
Morgantown,  West  Virginia  26505. 
Telephone  304/285-5979. 

Dated:  January  13.  1997. 
Nancy  C.  Hirsch, 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC}. 

IFR  Dot:.  97-1208  Filed  1-16-97;  8:45  am) 

BILLING  CODE  41S3-1»-P 


Pood  and  Drug  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Auttiority 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25. 
1970,  and  56  FR  29484,  June  27.  1991. 
as  amended  most  recently  in  pertinent 
part  60  FR  53379,  October  13,  1995)  is 
amended  to  reflect  an  organizational 
change  in  the  Office  of  Testing  and 
Research  and  the  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER),  in  the 
Food  and  Drug  Administration  (FDA). 

CDER  believes  this  organizaHonal 
change  will  improve  operations 
management  and  strengthen  the  existing 
research  and  testing  structure  to  more 
effectively  accomplish  the  Center's 
mission. 

Under  section  HF-B,  Organization: 

1.  Delete  the  subparagraphs  under  the 
Chemistry  Policy  Staff  (HFNSl),  Office 
of  Pharmaceutical  Science  and  insert 
the  following  new  subparagraphs  under 
Product  Quality  Support  Staff  (HFNSl). 
reading  as  follows: 

Product  Quality  Support  Staff 
(HFNSl).  Manages  and  facihtates  the 
development,  review,  coordination, 
dissemination,  organization,  and 
implementation  of  new  chemistry 
manufacturing  policies,  procedures,  and 
guidelines  related  to  chemistry  and 
microbiology  reviews  of  njw  and 
generic  drug  applications. 

Performs  assessments  of 
environmental  impact  of  actions  within 
the  drug  approval  system  which  may 
significantly  affect  the  quality  of  the 
human  environment. 

Performs  quality  assurance  and 
quality  control  huictions  for  chemistry 
reviews  of  both  new  and  generic  drug 
applications. 

Provides  support  for  the  operations  of 
quality  expert  worldng  groups  or 
committees  focused  on  the  chemistry 


manufacturing  control  technical  aspects 
of  the  drug  review  process. 

Provides  necessary  training  for 
chemists,  as  appropriate. 

Develops  and  implements  policies 
and  procedures  in  support  of 
compendial  operations  and  directs 
appropriate  programs  related  to 
compendial  initiatives. 

2.  Delete  the  subparagraphs  under  the 
Formulation  Research  Staff  (HFNS2), 
Office  of  Pharmaceutical  Science 
(HFNS)  in  its  entirety. 

3.  Delete  the  subparagraphs  under  the 
Office  Testing  and  Research  (HFNSD) 
in  its  entirety  and  insert  new 
subparagraphs  reading  as  follows: 

Office  of  Testing  and  Research 
(HFNSD).  Conducts  research  and 
develops  scientific  standards  on  the 
composition,  quality,  safety,  and 
effectiveness  of  human  drug  products. 
Directs  the  FDA  insulin  certification 
program. 

Directs  large  scale  drug  quality 
surveillance  activities  for  the  Center  as 
required  by  regulations. 

Conducts  and  coordinates  basic  and 
applied  research. 

Provides  scientific  training  for  new 
employees  through  the  development 
and  coordination  of  Staff  College 
programs. 

Sponsors  cooperative  university- 
based  and  industry-linked  education 
programs  for  postdoctoral  traineeships 
and  sabbatical  programs.  Initiates  and 
coordinates  the  holding  of  scientific 
workshops. 

In  coordination  with  the  Office  of  the 
Commissioner,  educates  the  public  on 
Center  and  Agency  policy  and  activities. 

4.  Insert  the  following  new 
subparagraphs  under  the  Regulatory 
Research  and  Analysis  Staff  (HFNSD- 
1).  Office  of  Testing  and  Research 
(HFNSD)  reading  as  follows: 

Regulatory  Research  and  Analysis 
Staff  (HFNSD-1).  Serves  as  the  scientific 
and  regulatory  liaison  to  the  FDA 
National  Center  for  Toxfcological 
Research,  the  National  Institute  of 
Environmental  Health  Sciences  National 
Toxicology  Program  and  other  Federal 
agencies.  Coordinates  Center-sponsored 
and  Center-related  research  and 
communicates  scientific  information  to 
the  Office  of  Review  Management,  the 
Pharmacology/Toxicology  Coordinating 
Committee  and  the  Center's  review 
divisions. 

Establishes  and  maintains  a 
computerized  toxicology  knowledge 
database  using  data  derived  from  Center 
files  in  areas  such  as  carcinogenicity, 
reproductive  toxicity,  developmental 
toxicity  and  genotoxicity.  Application  of 
this  resource  includes  regulatory  review 
support,  international  hannonization, 
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and  the  development  of  Center 
regulatory  policy  and  guidance. 

Evaluates  the  potential  application  of 
computer-based  toxicology  predictive 
modeling  systems  for  pharmaceuticals. 
Utilizes  toxicology  information  in 
Center  databases  to  enhance  the 
predictive  power  of  modeling  systems 
for  pharmaceuticals. 

5.  Insert  the  following  new 
subparagraphs  under  the  Laboratory  of 
Clinical  Phannacology  (HFNSD-2). 

Office  of  Testing  and  Research  (HFNSD) 
reading  as  follows: 

Laboratory  of  Clinical  Phannacology 
(HFNSD-2).  Serves  as  the  Center's 
principal  resource  for  laboratory 
research  which  is  related  to  the 
discipline  of  clinical  pharmacology. 

Develops  preclinical  model  systems 
which  assist  in  expediting  the  initiation 
of  early  clinical  trials. 

Collaborates  v«th  the  Office  of 
Clinical  Phannacology  and 
Biopharmaceutics  and  other  Center 
components  on  appropriate  research. 

Collaborates  in  joint  projects  with 
other  Government  agencies. 

6.  Prior  Delegations  of  Authority. 

Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  a^ected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successors. 

Dated:  December  27. 1996. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
|FR  Doc.  97-1201  Filed  1-16-97;  8:45  am] 

BILUNO  coot  41M-ei-F 


Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  35,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA)  will 
publish  periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  0MB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans,  call  the  HRSA  Reports  Clearance 
Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Area  Health 
Education  Centers  (AHEC)  and  Health 
Education  Training  Centers  (HETC): 
Managed  Care  Inventory  Project — 
New — Section  746(a)  of  the  Public 


Health  Service  Act  authorizes  Federal 
assistance  to  schools  of  medicine 
(allopathic  and  osteopathic)  which  have 
cooperative  arrangements  with  one  or 
more  public  or  nonprofit  private  area 
health  education  centers  (AHECs)  for 
the  planning,  development  and 
operation  of  area  health  education 
center  programs.  Section  746(f)  of  the 
PHS  Act  authorizes  Federal  assistance 
to  schools  of  allopathic  and  osteopathic 
medicine,  or  parent  institutions  on 
behalf  of  such  schools,  or  a  consortium 
of  such  schools  to  plan,  develop, 
establish,  maintain  or  operate  HETCs. 
The  support  is  designed  to  improve  tlie 
supply,  distribution,  quality,  and 
efficiency  of  (a)  personnel  providing 
health  services  in  the  State  of  Florida  or 
along  the  border  between  the  United 
States  and  Mexico  and  (b)  personnel 
providing,  in  other  urt»an  and  rural 
areas  of  the  U.S.,  health  services  to  any 
population  group,  including  Hispanic 
individuals  and  recent  refugees,  that 
have  demonstrated  serious  health  care 
needs.  Program  support  is  also  used  to 
encourage  health  promotion  and  disease 
prevention  through  pubUc  education. 

A  telephone  survey  is  proposed  of 
federally  funded  AHEC  and  HETC 
programs  to  determine  the  variety  and 
extent  of  managed  care  training 
activities  that  are  ongoing  or  planned 
within  the  next  two  years.  TTie  survey 
results  will  be  used  to  formulate 
recommendations  for  managed  care 
training,  and  to  help  guide  the  AHEC/ 
Ht'lCs  in  planning  and  directing 
training  programs  and  clinical 
experience  in  managed  care.  The  burden 
estimates  are  as  follows: 


Type  of  center 

No.of 

re- 
spond- 
ents 

Re- 
sponses 

per  re- 
spond- 
ent 

Hours 
per  re- 
sponse 

1 

Total 
txjrden 
hours 

AHECs 

HETCs „ „ 

36 

10 

1 
1 

2  hrs  i     72  hrs. 
2  hrs  !     20  Its 

Total 

46                   1           y  fv^         it?  trs. 

Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer.  Room 
14-36.  Parklawm  Building.  5600  Fishers 
Lane.  Rockville.  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  January  14, 1997. 
J.  Heniy  Montes, 

Director,  Office  of  Policy  and  Information 

Coordination. 

[FR  Doc.  97-1260  Filed  1-16-97;  8:45  am) 

MLUNO  COOC  41M-15-r 


National  Vaccine  injury  Compensation 
Program:  Revised  Amount  of  the 
Average  Cost  of  a  Health  Insurance 
Policy 

The  Health  Resources  and  Services 
Administration  is  publishing  an 
updated  monetary  amount  of  the 
average  cost  of  a  health  insurance  policy 
as  it  relates  to  the  National  Vaccine 
Injury  Compensation  Program  (VICP). 

Subtitle  2  of  Title  XXI  of  the  Public 
Health  Service  Act.  as  enacted  by  the 
National  Childhood  Vaccine  Injury  Act 


of  1986  and  as  amended,  governs  the 
VICP.  The  VICP.  administered  by  the 
Secretary  of  Health  and  Human  Ser\'ices 
(the  Secretary),  provides  that  a 
proceeding  for  compensation  for  a 
vaccine-related  injury  or  death  shall  be 
initiated  by  ser\'ice  upon  the  Secretary 
and  the  filing  of  a  petition  with  the 
United  States  Court  of  Federal  Claims. 
In  some  cases,  the  injured  individual 
may  receive  compensation  for  future 
lost  earnings,  less  appropriate  taxes  and 
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the  "average  cost  of  a  health  insurance 
policy,  as  determined  by  the  Secretary." 

Section  100.2  of  the  VICPs 
implementing  regulations  (42  CFR  part 
100)  provides  that  revised  amounts  of 
an  average  cost  of  a  health  insuraiace 
policy,  as  determined  by  the  Secretary, 
are  to  be  published  from  time  to  time  in 
a  notice  in  the  Federal  Register  The 
previously  published  amount  of  an 
average  cost  of  a  health  insurance  policy 
was  $202.46  per  month  (60  FR  32533, 
June  22,  1995):  this  amount  was  based 
on  data  from  a  survey  by  the  Health 
Insurance  Association  of  America, 
updated  by  a  formula  using  changes  in 
the  medical  care  component  of  the 
Consumer  Price  Index  (CPI)  (All  Urban 
Consumers,  US,  City  average)  for  the 
period  July  1,  1993.  through  December 
31.  1994. 

The  Secretary  announces  that  for  the 
12-month  period,  January-  1,  1995. 
through  December  31,  1995.  the  medical 
care  component  of  the  CPI  increased  3.9 
percent.  According  to  the  regulatory- 
formula  (§  100.2),  2  percent  is  added  to 
the  actual  CPI  change  for  each  vear. 
Therefore,  the  adjusted  CPI  change 
results  in  an  increase  of  5.9  percent  for 
this  12-month  period.  Applied  to  the 
baseline  amount  of  $202.46,  this  results 
in  the  amount  of  $214.41. 

The  medical  care  component  of  the 
CPI  change  for  the  6-month  period. 
January  1,  1996,  through  June  30,  1996. 
was  1.8  percent.  According  to  the 
regulatory  formula,  one-half  of  the 
annual  adjustment,  or  1.00  percent,  is 
added  to  the  actual  CPI  change  for  this 
6-month  period.  Therefore,  according  to 


the  current  regulatory  formula,  the 
adjusted  CPI  change  results  in  an 
increase  of  2.8  percent  for  this  6-monLh 
period  Apphed  to  the  $214.41  amount, 
this  results  in  a  new  amount  of  $220.41. 

Therefore,  the  Secretary  announces 
that  the  revised  average  cost  of  a  health 
in.surance  policy  under  the  VICP  is 
$220.41  per  month.  In  accordance  with 
§  100.2,  the  revised  amount  was 
effective  upon  its  delivery-  by  the 
Secretary  to  the  United  States  Court  of 
Federal  Claims  (formerly  known  as  the 
United  States  Claims  Court).  Such 
notice  was  delivered  to  the  Court  on 
December  13.  1996. 

Dated:  January  10,  1997. 
Giro  V.  Sumaya, 

Administrator. 

[FR  Doc  97-1203  Filed  1-16-97;  8:45  ami 

BILLING  CODE  4180-1S-P 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  collection; 
Comment  Request 

In  comphance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


instruments,  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-6005. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiHty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty.  utihty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Access  to 
Commimity  Care  and  Effective  Services 
and  Supports  (ACCESS)  evaluation 
study— Revision— The  Center  for  Mental 
Health  Services  (CMHS)  will  seek  OMB 
approval  to  continue  an  evaluation 
study  that  is  assessing  service  systems 
integration  (SI)  approaches  for  homeless 
persons  with  serious  mental  illnesses. 
The  evaluation  study  will  collect  data 
through  interviews  with  homeless 
persons  with  serious  mental  illness  and 
providers  of  services  to  homeless 
persons.  SI  sites  will  be  contrasted  with 
comparison  sites  to  assess  the  impact  of 
SI.  The  evaluation  will  describe 
approaches  to  SI.  processes  by  which  SI 
takes  place,  factors  that  influence  SI, 
and  the  impact  that  SI  has  on  homeless 
persons  with  serious  mental  illness.  The 
estimated  annualized  burden  is  shown 
below. 


aients  (homeless  persons) 
Service  providers  


Number  of 

respondents 

(5  Years) 


7.200 
1,159 


Number  of 
responses 

per  re- 
spondent 


2.6 

111.6 


Average 

txjrden  per 

response 


.98 

.11 


Total  bur- 
den hours 
(5  Years) 


18.702 
13,587 


Total 

annualized 

txirden 

hours 


3.742 
2.717 


Send  comments  to  Beatrice  Rouse, 
SAMHSA  Reports  Clearance  Officer. 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  12, 1997. 
Richard  Kopanda. 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Administration. 
(FR  Doc.  97-1209  Filed  1-16-97;  8:45  am) 
HLUNQ  COOC  41U-20-P 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-8005. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
b.irden  of  the  collection  of  information 
or  respondents,  including  through  the 
us^  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  The  Annual  Census 
of  Patient  Characteristics  in  State  and 
County  Mental  Hospital  Inpatient 
Services — Revision — The  Census  is  a 
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complete  enumeration  of  all  State  and 
county  mental  hospitals  and  collects 
aggregate  information  by  age,  gender, 
and  diagnosis  for  each  State  on  the 
number  of  additions  during  the  year  and 
resident  patients  who  are  physically 


present  for  24  hours  per  day  in  the 
inpatient  service  at  the  end  of  the 
reporting  year.  First  conducted  in  1840, 
the  Census  has  provided  information 
throughout  the  years  that  is  not 
available  from  any  other  sources.  The 


Census  is  the  primary  means  within  the 
Center  for  Mental  Health  Services  for 
assessing  deinstitutionalization 
practices  of  State  and  county  mental 
hospitals.  The  annual  burden  estimate  is 
as  follows; 


No.  of 

re- 
spond- 
ents 


1,"  \  *- 

spond- 


ent 


per  re- 
sponse 


Total  arv 

nual  txjr- 

<Jen 


State  Statisticians  and  Supenntendents  of  State  Mental  Hospitals 


58 


2  hrs        1 1 6  hrs. 


Send  comments  to  Beatrice  Rouse. 
SAMHSA  Reports  Clearance  Officer. 
Room  16-105.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20b57. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  Januan'  14. 1997. 
Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Senices  Administration. 
|FR  Doc.  97-1261  Filed  1-16-97:  8:45  ami 

BILUNO  CODE  4163-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4124-N-21] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  S.W,  Washingtoq, 
DC  20410;  telephone  (202)  70^-1226; 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Steward  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 


regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventor)  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
Xational  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-^1,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  Pari  381. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 


subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HLiD  will  publish  the  property  in  a 
Notice  showing  if  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agenq,'  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  toll  free  information  line  at  1-80O- 
927-7588  for  detailed  instructions  or 
write  a  letter  to  Mark  lohnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
[including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e  .  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  COE;  Mr.  Bob 
Swieconek,  .\nn\  Corps  of  Engineers. 
Civilian  Facilities  Pulaski  Building, 
Room  4224,  20  Massachusetts  Avenue. 
NVV..  Washington,  DC  20314-1000; 
(202)  761-1753;  GSA:  Mr,  Brian  K. 
Polly.  Assistant  Commissioner,  General 
Services  Administration.  Office  of 
Property  Dispo'  :i,  18th  and  F  Streets. 
NW..  Washington,  DC  20405;  (202)  501- 
2059;  Navy;  Mr,  )ohn  J  Kane,  Deputy 
Division  Director.  Department  of  the 
Navy.  Real  Estate  Operations.  Naval 
Facilities  Engineering  Command.  Code 
241A.  200  Sfovall  Street.  Alexandria. 
VA  22332-2300; (703)  325-0474. 
Energy:  Ms,  Marsha  Penhaker, 
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Department  of  Energy,  Facilities 
Planning  and  Acquisition  Branch,  FM- 
30.  Room  6H-058,  Washington,  DC 
20585;  (202)  586-1191;  Interior:  Ms 
Lola  D.  Knight,  Projjerty  Management 
Specialist,  Department  of  the  Interior, 
1849  C  Street.  NW.,  Mail  Stop  5512- 
MIB,  Washington,  DC  20240;  (202)  208- 
4080;  (These  are  not  toll-free  numbers). 

Dated.  January  10.  1997 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Prwp-am 
Federal  Register  Report  for  01/17^7 

Suitable/Available  Properties 

Buildings  (by  State! 

Colorado 

Weather  Service  Forecast  Ofc 

Limon  Co:  Lincoln.  CO  80828- 

Landholding  Agency:  GSA 

Property  Number:  549640019 

Status:  Excess 

Comment:  2650  sq.  ft.,  needs  repiair.  most 

recent  use— office,  existing  easements 
GSA  Number.  7-C-CO-640 

Mississippi 

Old  Greenville  Dep>ot 

Greenville  Co:  Washington.  MS  38701- 

Landholding  Agency:  GSA 

Property  Number:  549640020 

Status:  Excess 

Comment:  3365  sq.  ft.  bldg  .  3  442  acres,  most 
recent  use — office,  garage  and  mooring  site 
for  Coast  Guard,  periodic  flooding. 
wetlands 

GSA  Number  4-U-MS-551. 

Virginia 

Young  Property 

Rt.  2.  Box  547 

Galax  Co:  Grayson,  VA  24333- 

Landholding  Agency:  Interior 

Property  Number:  619640007 

Status:  Unutilized 

Comment:  1113  sq.  ft  residence,  guest 
cottage,  shop  building,  storage  shed,  off- 
site  use  only 

Walker  Profiertv 
Rt.  2,  Box  553 

Galax  Co:  Grayson.  VA  24333- 
L.andholding  Agency:  Interior 
Property  .Number:  619640008 
Status:  Unutilized 
Comment:  1200  sq  ft  residence  feed  shed, 

workshop,  haybam.  storage  shed,  spring 

house,  off-site  use  only. 

Nichols  Property 
Rt.  2.  Box  554 

Galax  Co:  Grayson.  VA  24333- 
Landholding  Agency:  Interior 
Property  Number:  619640009 
Status:  Unutilized 

Comment:  1520  sq  ft.  residence,  off-site  use 
only. 

Golding  Property 

Rt.  2.  Box  555 

Galax  Co:  Grayson.  \'.\  24333- 

Landholding  .\gency  Interior 

Property  Number  619640010 

Status:  Unutilized 


Comment:  2224  sq.  ft  residence,  needs 
repair,  barn  rental  cottage,  shed,  off-site 

u.se  only 

SuitableAJnavailable  Properties 

Buildings  (by  State) 

Ohio 

Bldg.— Berlin  Lake 

740(J  Bedell  Road 

Berlin  Center  Co  Mahoning  OH  44401-9797 

Landholding  .^gency  COE 

Property  Number:  319640001 

Status  Unutilized 

Comment   1420  sq.  ft..  2-story  brick  w/garage 
and  basement,  most  recent  use — 
residential,  secured  w/altemate  access. 

Pennsylvania 

Govt.  Dyvelling 
Younghiogheny  River  Lake 
Confluence  Co:  Favette.  PA  15424-9103 
Landholding  .Agency:  COE 
Property  .Number  319640002 
Status:  UnutUized 

Comment.  1421  sq  ft  .  2-story  brick  w/ 
basement,  most  recent  use — residental. 

Ij'nsuitable  Properties 

Buildings  (by  State) 

California 

Bldgs,  7010,  7013 

Naval  Air  Weapons  Station.  Point  Mugu  Co: 

Ventura,  CA  9,3042-5001 
Landholding  .-Kgency:  .New 
Property  Number:  779640045 
Status:  Unutilized 
Reason:  Extensive  deterioration, 

Hawaii 

Bldg,  4 

Iroquois  Point  Housing 

Ewa  Beach  Co   Honolulu.  HI  96706- 

Landholding  .Agency:  Navy 

Property  Number:  7  79640046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  682 

Naval  .Submarine  Ba-sf 

Pearl  Harbor  Co  Honolulu,  HI  96860-6500 

Landholding  Agency:  ,Navy 

Property  .Number:  779640047 

Status:  L'nutilized 

Reason:  Extensive  deterioration. 

Illinois 

Bldg.  305 

Argonne  National  Laboratory 

Argonne  CO  DuPage.  IL  60439- 

Landholding  Agency:  Energy 

Property  Number:  419640007 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

New  York 

'Bldgs.  501,  502 
Scotia  Storage  Dep>ot 
Scotia.  .NY  12302- 
Landholding  Agency  GS.A 
Property  Number:  549640021 
Status:  Excess 

Reason:  Extensive  deterioration 
GSA  Number:  1-G-NY-554E 

North  Carolina 

Swain  Green  House 
Gashes  Creek  Rd. 


Asheville  Co:  Buncombe  NC  28803- 

Landholding  Agency:  Interior 

Property  Number  619640006 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Virginia 

Matthews  Property 

Rt.  2 

Galax  Co:  Grayson,  VA  24333- 

Landholding  Agency:  Interior 

Property  Number:  619640005 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

[FR  Doc.  97-1026  Filed  1-16-97;  8:45  am) 
BILUNG  CODE  4Mfr-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary;  Alaska  Land 
Managers  Forum 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  meeting. 

summary:  The  Department  of  the 
Interior  hereby  gives  notice  of  a  pubhc 
meeting  of  the  Alaska  Land  Managers 
Forum  to  be  held  at  10  a.m.  on  January 
30,  1997.  The  Department  is  holding 
this  meeting  to  receive  and  discuss 
proposed  work  program  topics  on 
recreation  and  tourism. 
DATES:  The  meeting  will  be  held  on 
January  30,  1997.  at  10  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Federal  Building  and 
Courthouse.  709  West  9th,  Room  541A, 
Jimeau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  B.  McCoy  at  (907)  271-5485  or 
Sally  Rue  at  (907)  465-4084. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  accordance  with 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.),  and  41 
CFR  101-6. 1015(b). 

The  Alaska  Land  Managers  Forum  is 
a  Federal  Advisory  Committee 
consisting  of  representatives  of  land 
management  agencies  of  the 
Departments  of  Agriculture  and  the 
Interior  and  the  State  of  Alaska,  and 
Alaska  Natives. 

Dated:  January  14,  1997. 
Bruce  Babbitt, 

Secretary  of  the  Interior. 

[FR  Doc.  97-1387  Filed  1-16-97;  8:45  am] 

BILUNG  CODE  4310-10-M 


Fish  and  Wildlife  Service 

Letters  of  Authorization  to  Take  Marine 
Mammals 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Interior. 
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ACDON:  Notice  of  issuance  of  Letters  of 
Authorization  to  take  marine  mammals 
incidental  to  oil  and  gas  industry 
activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regulations  (50  CFR 
18.27(f)(3)),  notice  is  hereby  given  that 
Letters  of  Authorization  to  take  polar 
bears  and  Pacific  walrus  incidental  to 
oil  and  gas  industry  exploration, 
development,  and  production  activities 
have  been  issued  to  the  following 
companies: 


Company 

Activity 

Date  issued 

h4orthem 

Oct  31,  1996. 

Geo- 

physical 

of  Amer- 

ica, Inc. 

Expto- 

ration. 

Western 

Exptoration  .. 

Oct.  31.  1996. 

Atlas 

Inter- 

nationaJ, 

Inc. 

. 

BR  Explo- 

Exploration .. 

Nov.  7,  1996. 

ration 

(Alaska) 

Inc. 

BP  Explo- 

Production ... 

Dec.  10,  1996. 

ration 

(Alaska) 

Inc. 

BP  Expto- 

Exploration  .. 

Dec.  11,  1996. 

ratkxi 

(Alaska) 

Inc. 

BP  Expk>- 

Devek)pment 

Dec.  20,  1996. 

ration 

(Alaska) 

Inc. 

ARCO  Alas- 

Exptoratkxi .. 

Dec.  24,  1996. 

ka,  Inc. 

Western 

ExpkXBtkyi  .. 

Dec.  24,  1996. 

Atlas 

Inter- 

nationai. 

Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  W.  Bridges  at  the  U.S.  Fish  and 
WildUfe  Service,  Marine  Mammals 
Management  Office,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503,  (800) 
362-5148  or  (907) 786-3810. 

SUPPLEMENTARY  INFORMATION:  Letters  of 
Authorization  were  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
Service  Federal  Rules  and  Regulations 
"Marine  Mammals;  Incidental  Take 
Ehuing  Specified  Activities"  (58  FR 
60402;  November  16,  1993);  modified 
and  extended  (60  FR  42805;  August  17, 
1995). 


Dated:  Januaiy  3, 1997. 
Robyn  Thoreon, 

Deputy  Regional  Director. 

IFR  Doc.  97-1131  Filed  1-1&-97;  8:45  am) 

BILUNG  CODE  4310-66-M 

Bureau  of  Land  Management 

[NM-952-07-1 420-00] 

Notice  of  Filing  of  Plat  of  Survey;  ^4ew 
Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  will  be  officially  filed  in  the  New 
Mexico  State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico,  on 
February  7,  1996. 

New  Mexico  PrindpaJ  Meridian,  New 
Mexico 

T.  27  N.,  R.  18  W.,  accepted  August  16,  1996. 
and  T.  28  N.,  R.  18  W..  Accepted  August 
16,  1996,  for  Group  870  NM.,  and  T.  22 
N.,  R.  21  W..  NM.  Accepted  September 
25. 1996,  for  Group  871  NM,  and  a 
Protraction  Diagram  for  T.  4  N,  R.  3  W., 
accepted  October  10, 1996. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  State 
Director,  Bureau  of  Land  Management, 
stating  that  they  wish  to  protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 

The  above-listed  plats  represent 
dep>endent  resurveys,  surveys,  and 
subdivisions. 

These  plats  will  be  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502-0115.  Copies  may 
be  obtained  from  this  office  upon 
payment  of  $1.10  per  sheet. 

Dated:  January  7, 1997. 
John  P.  Bennett, 

Chief  Cadastral  Surveyor  for  New  Mexico 
[FR  Doc.  97-1155  Filed  1-16-97:  8:45  am] 
BILUNa  COM  431«-ra-M 


nO-MO-1 020-01] 

Upper  Snake  River  Districts  Resource 
Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Resource  Advisory  Council 
meeting  location  and  time. 

SUMMARY:  In  accordance  with  Federal 
Land  Polic\'  and  ;«lanagement  Act  and 
the  Federal  Advisory  Committee  Act  of 
1972  (FACA),  5  U.S.C,  the  Department 
of  the  Interior,  Bureau  of  Land 
Management  (BL*4)  council  meeting  of 
the  Upper  Snake  River  Districts 
Resource  Advisory  Council  will  be  held 
as  indicated  below.  The  meeting  will 
involve  a  discussion  on  healthy 
rangeland  standards  and  guidelines,  and 
the  Upper  Columbia  Basin  EIS.  All 
meetings  are  open  to  the  public.  The 
public  may  present  written  comments  to 
the  Council.  Each  formal  (Douncil 
meeting  will  have  a  time  allocated  for 
hearing  public  comments.  The  public 
comment  period  for  the  Council  meeting 
is  listed  below.  Depending  on  the 
number  of  persons  wishing  to  comment, 
and  time  available,  the  time  for 
individual  oral  comments  may  be 
limited.  Individuals  who  plan  to  attend 
and  need  further  information  about  the 
meetings,  or  need  special  assistance 
such  as  sign  lang^iage  interpretation  or 
other  reasonable  accommodations, 
should  contact  Debra  Kovar  at  the 
Shoshone  Resource  Area  Office,  P.O. 
Box  2-B,  Shoshone.  ID.  83352,  (208) 
886-7201. 

DATE  AND  TIME:  Date  is  January  29,  1997, 
starts  at  1:00  p.m.  at  the  Health  & 
Welfare  Regional  Office,  601  Pole  Line 
Road.  Twin  Falls,  Idaho,  Public 
comments  from  1:00  p.m.-l:30  p.m. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issur^s  associated  with  the 
management  of  tne  public  lands. 

FOR  FURTHER  INFORMATION:  Contact 
Debra  Kovar,  Shoshone  Resource  Area 
Office,  P.O.  Box  2-B,  Shoshone,  ID 
83352,  (208)886-7201. 

Doted;  JaDuar>'  10,  1997. 
Gary  Bli», 

Actirtg  District  Manager 
[FR  Doc.  97-1156  Filed  1-16-97:  8:45  am] 
aaxMO  cooc  43io-oo->; 
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[OR-060-1 020-00:  GP7-0067] 

Notice  of  Meeting  of  John  Oay-Snake 
Resource  Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Prineville  District. 
ACTION:  Meeting  of  Jolin  Day-Snake 
Resource  Advisory  Council;  Pendleton, 
Oregon;  February  27,  1997. 

SUMMARY:  A  meeting  of  the  [ohn  Day- 
Snake  Resource  Advisory  Council  will 
be  held  on  February  27,  1997  from  8:00 
am  to  5:00  pm,  at  the  Red  Lion  Inn,  304 
SE  Nye  Ave,  Pendleton,  Oregon.  Public 
comments  will  be  received  from  1:00 
pm  to  2:00  pm  on  February  27,  1997. 
Topics  to  be  discussed  include  the 
Interior  Columbia  Basin  Ecosystem 
Management  Project,  Standards  for 
Rangeland  Health  and  Guidelines  for 
Livestock  Grazing  on  public  lands,  and 
Council  Work  Plan  for  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Hancock,  Bureau  of  Land 
Management,  Prineville  District  Office, 
3050  NE  Third  Street.  Prineville.  Oregon 
97754.  or  call  541-416-6700. 

Junes  L.  HancoclL. 

Distnct  Manager 

iFRDoc.  97-1188  Filed  1-1&-97;  8:45  am] 

BtUJNQ  COOC  4310-33-M 

[NM-030-143<M)1] 

Emergency  Restriction  on  Use  of  Trails 
on  Put>lic  l^nd,  Catron  County,  NIM 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior 

ACTION:  Emergency  Use  Restriction. 

SUMMARY:  Notice  is  hereby  given  that 
the  Las  Cruces  District  is  implementing 
an  emergency  use  restriction  on  two 
vehicle  trails  leading  into  private 
property.  Effective  immediately,  the  use 
of  motorized  vehicles  on  the  following 
described  vehicle  trails  is  restricted  to 
the  period  from  August  15  through 
November  30  of  each  year.  Motorized 
vehicles  are  prohibited  from  using  the 
trails  each  year  during  the  penod  from 
December  1  through  August  14 

The  use  restriction  is  implemented  to 
prevent  damage  to  the  adjacent  and 
nearby  private  property  The  need  for 
the  emergency  restriction  was  based  on 
recurring  incidents  of  propertv  damage 
and  vandalism  to  improvements  on  the 
private  property  accessed  by  the  vehicle 
trails.  The  authority  for  this  emergency 
restriction  is  43  CFR  8364.1:  Closure 
and  Restriction  Orders  The  first  vehicle 
trail  begins  on  the  north  boundary  of 
U.S.  Highway  60,  within  the  public  land 
in  section  22  and  ends  on  the  south 
boundary  of  seciion  15.  all  in  T.  1  N.. 


R.  17  W..  NMPM.  The  second  vehicle 
trail  begins  on  the  north  boundary  of 
U.S.  Highway  60,  within  public  land  in 
the  NWV4  of  section  22  and  ends  on  the 
boundary  between  sections  16  and  21, 
all  in  T.  1  N.,  R.  17  W.,  NMPM. 

The  use  restriction  is  not  intended  to 
affect  valid  existing  rights  or  other 
public  land  uses  on  the  subject  land  or 
rights-oT-way  of  ajiy  private  landowners. 
This  order  is  not  intended  to  affect  uses 
or  restrictions  on  New  Mexico  State- 
owned  land.  Persons  that  are  exempt 
from  this  restriction  are  Mr.  Robert 
Wellborn,  and  any  Federal,  State  or 
local  officer,  or  member  of  any 
organized  rescue  or  firefighting  force  in 
the  performance  of  an  official  duty,  or 
any  person  authorized  or  permitted  in 
writing  by  the  BLM.  BLM  personnel 
conducting  official  duties,  cooperating 
agency  personnel,  and  contractors 
authorized  by  the  BLM  are  included  in 
the  exemption  from  this  order. 
DATES:  This  order  is  effective 
immediately  and  shall  remain  in  effect 
until  rescinded  or  modified  by  the 
Authorized  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Dunton,  Socorro  Resource  Area 
Manager,  or  Jon  Hertz,  Chief,  Multi- 
Resources,  198  Neel  Avenue,  NW., 
Socorro  New  Mexico  87801  or  at  (505) 
835-0412 

SUPPLEMENTARY  INFORMATION:  Violations 
of  this  order  are  punishable  by  fines  not 
to  exceed  $1,000  and/or  imprisonment 
not  to  exceed  1  year. 

This  use  restriction  will  be  evaluated 
in  an  environmental  assessment  to  be 
completed  by  the  Socorro  Resource  Area 
in  the  near  future.  Copies  of  the 
restriction  order  and  maps  showing  the 
location  of  the  trails  are  available  from 
the  Socorro  Resource  .\rea  Office,  198 
Neel  Avenue,  NW.,  Socorro,  New 
Mexico  87801. 

Dated:  lanuarv  10,  1997. 
Richard  T.  Watts. 

Acting  Distnct  Manager. 

[FR  Doc  97-1207  Filed  1-16-97;  8:45  ami 

WLUNG  COOe  4310-VC-P 

[NM-03O-1310-O1:  NMNM  83040] 

New  Mexico:  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97—451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  NMNM  83040  for  lands 
in  Eddy  County,  New  Mexico,  was 
timely  filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
from  January  1.  1996,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 


agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre 
or  fraction  thereof  and  I6V3  percent, 
respectively.  The  lessee  has  paid  the 
required  $500  administrative  fee  and 
has  reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

The  Lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31  (d)  and 
(e)  of  the  Mineral  Leasing  Act  of  1920 
(30  U.S,C.  188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  January  1, 1996. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  S.  Baca.  BLM,  New  Mexico  State 
Office,  (505)  438-7566. 

Dated:  January  10, 1997. 
Gloria  S.  Baca, 

Land  Law  Examiner. 

[FR  Doc.  97-1189  Filed  1-16-97;  8:45  am] 

BILUNG  CODE  4310-FB-M 


Fish  and  Wildlife  Service 

Revision  of  The  National  List  of  Plant 
Species  That  Occur  in  Wetlands 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  seeks  public  input  and  comment 
on  a  revised  National  List  of  Plant 
Species  That  Occur  in  Wetlands  (Reed 
1988)  (hereafter,  "National  list").  The 
revised  National  list  conforms  to  Kartesz 
(1994).  A  wetland  indicator  was 
assigned  to  each  species  that  expresses 
the  fidelity  to  wetlands  by  region  and 
sub-region.  The  National  list  was 
originally  developed  as  an  appendix  to 
Cowardin  et  al.(1979).  The  National  list 
has  also  been  used  to  determine  the 
presence  of  hydrophytic  vegetation  in 
the  Clean  Water  Act  Section  404 
wetland  regulatory  program  and  in 
implementing  the  swampbuster 
provisions  of  the  Food  Security  Act. 
DATES:  Comments  on  the  revised 
National  list  must  be  received  by  April 
15,  1997. 

ADDRESSES:  Copies  of  the  revised 
National  list  including  its  regional 
subdivisions  are  available  on  February 
15,  1997.  fttjm  the  Fish  and  Wildlife 
Service.  National  Wetlands  Inventory, 
Suite  101,  Monroe  Building,  9720 
Executive  Center  Drive,  St.  Petersburg, 
FL  33702-2440.  Electronic  copies  of  the 
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above  lists  are  available  for 
downloading  from  the  World  Wide  Web 
at  http://www.nwi.fws.gov/ecology.htnj. 
Written  comments  may  be  submitted  to 
the  Fish  and  Wildlife  Service,  National 
Wetlands  Inventory,  Suite  101,  Monroe 
Building  ,  9720  Executive  Center  Drive, 
St.  Petersburg,  FL  33702-2440,  faxed  to 
(813)  570-5409,  or  electronically 
transmitted  to: 

ecology€>wetlands.nwi. fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Porter  B.  Reed,  Jr.,  Fish  and  Wildlife 
Service,  at  (813)  570-5425,  Dr.  Russell 
Theriot,  U.S.  Army  Corps  of  Engineers, 
at  (601)  634-2733.  Mr.  William  Sipple, 
Environmental  Protection  Agency,  at 
(202)  260-6066,  or  Dr.Norman  Melvin, 
Natural  Resources  Conservation  Service, 
at (301)  497-5933. 

SUPPLEMENTARY  INFORMATION:  The  1996 
National  list  is  a  revision  of  Reed  (1988). 
The  revised  National  list  is  provided  to 
encourage  additional  public  review  and 
comments  on  the  draf^  regional  wetland 
indicator  assignments.  The  National  list 
was  produced  under  the  guidance  of 
National  and  Regional  Interagency 
Review  Panels  composed  of 
representatives  of  the  Fish  and  Wildlife 
Service,  U.S.  Army  Corps  of  Engineers, 
Environmental  Protection  Agency,  and 
the  Natural  Resources  Conservation 
Service.  The  National  Panel  provides 
guidance  and  direction  for  the 
development  and  maintenance  of  the 
National  list.  The  wetland  ecologist  of 
the  National  Wetlands  Inventory,  Fish 
and  Wildlife  Service,  coordinates  the 
activities  of  the  National  Panel. 

The  National  Panel  meets  as 
necessary  to  review  Regional 
Interagency  Review  Panel  progress  and 
to  set  future  direction  and  goals.  The 
Regional  Panels  solicit  and  obtain 
information  from  their  agency 
personnel,  regional  reviewers,  and  from 
published  Hterature.  This  information  is 
used  by  the  Regional  Panels  to  assign 
regional  wetland  indicators.  The 
Regional  Panels  are  coordinated  by  a 
Fish  and  Wildlife  Service 
representative,  usually  the  Regional 
Wetland  Inventory  Coordinator.  The 
Regional  Panels  also  meet  as  necessary 
to  consider  and  assess  all  new 
submissions  recommending  changes  to 
the  National  list  that  relate  to  their 
respective  regions. 

In  1996,  the  cooperating  agencies 
responsible  for  the  development  and 
continued  enhancement  of  the  National 
list  signed  an  "Agreement  for 
Coordination  in  the  Refinement  of  the 
National  list  of  Vascular  Plant  Species 
That  Occur  in  Wetlands."  The  National 
list  is  a  combination  of  the  Regional  lists 
into  a  single  list  and  will  be  released  as 


a  Fish  and  Wildlife  Service  pubUcation 
available  to  the  other  agencies  and  the 
public.  The  production  of  new  National 
lists  will  occur  every  5  years.  If  changes 
to  the  Regional  lists  become  necessary 
outside  the  5-year  cycle,  those  changes 
will  be  made  in  compUance  with  these 
procedures. 

^he  National  list  will  remain  dynamic 
and  the  submission  of  well  documented 
review  comments  based  on  field 
experience  is  encouraged.  All  scientific 
plant  names  included  in  a  submission 
must  be  contained  in  the  1994 
Synonymized  Checklist  or  the  Natural 
Resource  Conservation  Agency's 
PLANTS  database  http// 
trident.ftc.nrcs.usda.gov/npdc/. 
Complete  documentation,  including  a 
description  and  explanation  of  the 
variety  of  field  sites  and/or  data 
supporting  the  recommended  wetland 
indicator,  is  necessary  for  the  Regional 
Interagency  Review  Panels  to 
adequately  understand  and  consider  a 
submission.  To  assist  in  documentation 
and  to  facilitate  the  review,  a 
submission  should  contain  a  strong 
rationale  supporting  the  proposed 
recommendation  including  the  extent  of 
the  area  that  the  field  experience  and 
data  provided  are  based.  Information 
presented  in  the  submission  from 
botanical  and  ecological  texts  and 
periodicals  should  be  supphed  with  the 
citation  of  the  source.  The  rationale 
should  clearly  discuss,  as  part  of  the 
field  information,  the  percentage  of 
occurrence  of  the  taxon  in  both  wetland 
and  non-wetland  areas.  A  complete 
submission  ideally  should  present,  for 
each  field  site  referenced  in  the 
submission,  community  information 
including  the  scientific  names, 
quantitative  measurements  of  vegetation 
(e.g.  density,  frequency,  cover,  or 
importance  data),  soils  data  including 
classification  and  morphology 
(especially  the  presence  of  field 
indicators  (USDA  1996),  hydrologic  data 
(especially  any  intensive  water  table 
and  redox  potential  monitoring),  and 
landscape  position.  A  review  form  is 
provided  with  the  1996  National  list  on 
the  Ecology  Section  World  Wide  Web 
site  to  facilitate  review  submission. 
Completed  review  forms  can  be 
delivered  by  the  World  Wide  Web  to 
ecology@wetlands.nwi.fws.gov. 
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Dated:  Januarv-  6,  1997 
John  G.  Rodgen, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  97-1255  Filed  1-16-97;  8:45  am] 

BtLLMQ  COOC  431ft-6»-P 


Bureau  of  Land  Management 

[OR-e67-0&-142(M>0:  G7-0013] 

Filing  of  Ptats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 

Interior 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office.  Portland.  Oregon,  thirty  (30) 
calendar  days  fron"  he  date  of  this 
publication. 

WTLLAMFTTE  MERIDIAN 

Oregon 

T.  40  S..  R  2  E..  accepted  November  19,  1996 
T.  2  N..  R.  6  E..  accepted  October  18,  1996 
T.  39  S.  R.  13  E..  accepted  November  29. 

1996 
T.  28  S.  R.  14  E..  accepted  August  29.  1996 
T.  16  S.,  R.  36  E..  accepted  October  28.  1996 
T.  22  S..  R.  3  W  .  accepted  October  28.  1996 
T.  5  S..  R.  6  W..  accepted  August  28.  1996 

If  protests  against  a  sur\'ey.  as  shown 
on  any  of  the  above  plat(s).  are  received 
prior  to  the  date  of  official  filing,  the 
fiUng  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue.  Portland,  Oregon  97201.  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director.  Bureau  of  Land  Management, 
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Portland.  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-hsted  plats  represent 
dependent  resurveys,  survey  and 
subdivision.  For  Further  Information 
Contact:  Bureau  of  Land  Management, 
(1515  S.W.  5th  Avenue)  PO  Box  2965, 
Portland,  Oregon  97208. 

Dated:  January  6.  1997. 
Robert  D.  OeViney,  Jr.. 
Chief.  Branch  of  Realty  and  Records  Services. 
IFR  Doc.  97-1132  Filed  1-16-97;  8:45  am) 
HUJNGC006  4310-4»-M 


[NM-010-1430-01;  NMNM  97074] 

Notic*  Of  Propo8«d  withdrawal  and 
Opportunity  for  PuMc  Meeting;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
2,434.56  acres  of  Federal  lands  and 
1,076.97  acres  of  non-Federal  lands  in 
Taos  and  Rio  Arriba  Counties  to  protect 
the  recreational  and  scenic  values  of  the 
Rio  Grande  Corridor,  MM.  This  notice 
closes  the  land  for  up  to  2  years  from 
surface  entry  and  mining. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
April  17.  1997. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the 
Albuquerque  District  Manager,  BLM. 
435  Montano  Road  N.E.,  Albuquerque. 
New  Mexico  87107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francina  Martinez,  BLM,  Taos  Resource 
Area  Office,  (505)  758-8851. 
SUPPLEMENTARY  INF0RMATK3N:  On 
January  3.  1997,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  appUcation  to 
withdraw  the  following  described 
public  land  and  non-pubhc  land  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights: 

New  Mexico  Principal  Meridian 

Federal  Lands 

T.  23N.,R.  9E.. 
Sec.  22.  SE'aSE'A; 
Sec.  23.  lou  1  to  4.  inclusive: 


Sec.  24.  SWV«NWV4  and  NV2SWV4  except 

2.84  acres  in  tract  A; 
Sec.  26.  NWV4NW>/,: 
Sec.  27,  NEV4,  SE'ANWV.,  SWV*.  and 

W'/^SE'A; 
Sec.  34,  NV2NWV4,  SWV4NWV4,  and 

NV2SWV4. 
T.  23N.,  R.  10  E., 
Sec.  15,  lots  6  to  9,  inclusive: 
Sec.  16,  lot  3,  and  SWV,SWV4;  1 

Sec.  19,  lots  14,  20  to  22,  inclusive,  lots  36 

and  37; 
Sec.  20,  lots  13  to  16,  inclusive; 
Sec.  21,  lots  1  and  2,  and  6  to  8.  inclusive. 
T.  24  N.,  R.  11  E., 

Sec.  32,  lot  3. 
T.  25N.,  R.  HE., 

Sec.  35,  lot  1.  N'/<jNEV4,  SWV4^fEV4, 

NWV4SEV4; 
Sec.  36,  lot  1. 
T  27N.,  R.  HE., 
Sec.  36.  lots  5  to  7,  inclusive,  and  a  parcel 

of  land  lying  along  the  west  boundary 

and  within  the  Antoine  Leroux  Land 

Grant. 
T.  27  N.,  R.  12  E., 

Sec.  30,  SWV4NEV«,  SE'ANW'A,  EViSWV*. 

and  WV2SEV4; 
Sec.  31.  lots  1  to  4,  inclusive,  NV2NWV4, 

and  130  acres  of  the  Antoin  ■  Leroux 

Land  Grant  meandering  the  east 

boundary  of  the  Rio  Grande. 
T.  28N.,R.  12  E., 

Sec.  10:  NV2NWV4  except  patent  #  39879. 
The  areas  described  aggregate  2,434.56 
acres  in  Taos  and  Rio  Arriba  Counties. 

Non-Federal  Lands 

T  23  N..R.  9E., 

Sec.  23,  tract  A,  NEV4SWV4,  and  SE'A; 

Sec.  24.  lot  1,  tract  A,  patent  #178,  patent 
#179.  NV2NfEV4,  SWV4NfEV4,  SEV4NWV4, 
SWV4SWV4,  and  NWV4SEV4. 
T.  23  N.,  R.  10  E.. 

Sec.  16,  lots  1  to  2,  inclusive,  small  holding 
claim  (SHC)  966  tr  2.  SHC  2143.  and 
SHC  1536. 

Sec.  19,  lots  3  to  4.  inclusive  and  lots  13. 
29,  and  30.  SHC  3266,  SHC  388,  SHC 
969,  SHC  561  tr.  3.  SHC  559  tr.  1,  SHC 
556  tr.  2.  SHC  560  tr.  2  and  4.  SHC  792 
tr.  1  and  2.  SHC  792  (2).  SHC  966,  SHC 
380  tr  3,  SHC  386.  SHC  389,  SHC  382 
tr.  1,  and  SHC  494  tr.  2. 

Sec.  20.  lots  1,3,4,  SHC  560  tr.  4,  SHC 
968  tr  2,  SHC  556  tr  3,  SHC  1121 
Borrego,  Archuleta,  Roybal,  SHC  561  tr. 
4,  SHC  793  Romero.  Bolton,  SHC  801  tr. 
1.  2,  &  3,  SHC  1000.  SHC  1120,  SHC 
4472  tr  2,  and  SHC  1111  tr.  3. 

Sec  21,  SHC  nil  tr.  3,  SHC  1120,  SHC 
966  tr  1 ,  SHC  349.  SHC  355,  SHC  402, 
SHC  403.  SHC  488,  SHC  487  tr.  1  ft  2. 
SHC  490  Romero,  Roybal,  SHC  487 
Romero.  Ortega.  SHC  966  tr  2.  SHC 
2143.  and  SHC  1536. 

The  areas  described  aggregate  1,076.972 
acres  in  Rio  Arriba  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  recreational 
and  scenic  values  of  the  Rio  Grande 
Corridor,  NM. 

For  a  period  of  90  days  from  the  date 
of  pubhcation  of  this  notice,  all  persons 
who  wish  to  submit  comments. 


suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Albuquerque  District  Manager  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  cormection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Albuquerque 
District  Manager  within  90  days  from 
the  date  of  publication  of  this  notice. 
Upon  determination  by  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meetings. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  &t>m  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorizations  of  a  temporary  nature  but 
only  with  the  approval  of  an  authorized 
officer  of  the  Bureau  of  Land 
Management. 

Dated:  January  7, 1997. 
Michael  R.  Ford, 
District  Manager. 

[FR  Doc.  97-1187  Filed  1-16-97;  9:06  am) 
BILUNQ  CODE  4310-FB-P 


[NM-038-1 100-00;  NMNM95104] 

Notice  Of  Public  Meeting:  Proposed 
Withdrawal;  Devil's  Baclcbone  Bighorn 
Sheep  Habitat  Area,  NM 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  43  CFR 
2310.3-1,  notice  is  hereby  given  that  a 
public  meeting  will  be  held  to  provide 
the  public  an  opportunity  to  obtain 
information  and  to  identify  issues 
related  to  the  BLM's  proposed 
withdrawal  of  5,607.52  acres  of  public 
land  in  Socorro  Coimty,  New  Mexico  to 
protect  State  endangered  desert  bighorn 


UMI 


sheep  habitat  in  the  Devil's  Backbone 
Bighorn  Sheep  Habitat  Area. 
DATES:  The  public  meeting  will  be  held 
on  February  24,  1997  at  2  p.m.  in  the 
Socorro  Resource  Area  Office,  198  Neel 
Avenue  NW,  Socorro,  New  Mexico 
87801. 

ADDRESSES:  Additional  information 
regarding  the  scheduled  public  meeting 
may  be  obtained  at  the  Socorro  Resource 
Area  Office,  198  Neel  Avenue  NW. 
Socorro,  New  Mexico  87801. 
FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Bell,  BLM,  Socorro  Resource  Area 
Office,  198  Neel  Ave,  NW,  Socorro,  New 
Mexico  87801,  or  telephone  (505)  835- 
0412. 

SUPPLEMENTARY  INFORMATION:  On 
November  22,  1996,  a  petition  was 
approved  allowing  the  BLM  to  file  an 
appUcation  to  withdraw  the  subject 
pubUc  land  from  settlement,  sale, 
location  and  entry  under  the  general 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights. 

Dated:  January  10, 1997. 
Richard  T.  Watts, 
Acting  District  Manager. 
[FR  Doc.  97-1206  Filed  1-1&-97;  8:45  am] 
BILUNQ  CODE  4310-VC-P 
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National  Parte  Service 

Concession  Contract  Negotiations; 
Gateway  Nationai  Recreation  Area 

agency:  National  Park  Service,  Interior. 
ACTION:  Pubhc  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  marina  and  food  service 
facilities  and  services  for  the  pubUc  at 
Gateway  National  Recreation  Area  for  a 
period  of  approximately  fifteen  (15) 
years  from  date  of  contract  execution. 
EFFECTIVE  DATE:  March  18, 1997. 
ADDRESSES:  Interested  parties  should 
contact  the  Superintendent,  Jamaica 
Bay/Breezy  Point  Unit,  Gateway 
National  Recreation  Area,  Floyd  Bennett 
Field,  Brooklyn,  NY  11234.  Telephone 
(718)  318-4300,  to  obtain  a  copy  of  the 
prospectus  describing  the  requirements 
of  the  proposed  contract.  The  cost  for 
each  prospectus  will  be  SlOO.OO. 
SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  PoUcy  Act  and  no 
environmental  document  will  be 
prepared. 

The  existing  concessioner  does  not 
have  a  right  of  preference  in  the  renewal 


of  its  contract.  The  Secretary  will 
consider  and  evaluate  all  proposals 
received  as  a  result  of  this  notice.  Any 
proposal  must  be  received  by  the 
Superintendent,  New  England  Svstem 
Support  Office,  not  later  than  the 
sixtieth  (60th)  day  following  publication 
of  this  notice  to  be  considered  and 
evaluated. 

Dated;  December  23, 1996. 
Sandra  S.  Corbett. 

Acting  Field  Director.  Northeast  Field  Area. 
(FR  Doc.  97-1197  Filed  1-16-97;  8:45  am) 
BILUNG  COOE  4310-70-M 


Subsistence  Resource  Commission 
Meeting 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Subsistence  Resource 
Commission  meeting. 

SUMMARY:  The  Superintendent  of 
Aniakchak  National  Monument  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  for  Aniakchak  National 
Monument  aimounce  a  forthcoming 
meeting  of  the  Aniakchak  National 
Monument  Subsistence  Resource 
Commission. 

The  foUowring  agenda  items  will  be 
discussed: 

(1)  Introduction  of  Commission 

members  and  guests. 

(2)  Superintendent's  welcome. 

(3)  Review  Commission's  role  and 

purpose. 

(4)  Status  of  Commission  membership. 

(5)  Election  of  Officers: 

a.  Chair. 

b.  Vice  Chair. 

(6)  Old  business: 

a.  Review  and  approve  minutes  from 
last  meeting  (November  5-6,  1992). 

b.  Status  of  1992  Draft  Hunting  Plan 
Recommendations: 

1.  Recommendation  92-1  (NPS 
should  continue  to  allow  trapping 
within  Aniakchak  National 
Monument  and  use  of  traditional 
place  names.) 

2.  Recommendation  92-2  (NPS 
should  continue  to  allow 
subsistence  hunting  within 
Aniakchak  National  Monument.) 

3.  Recommendation  92-3 
(Commission  supports  development 
of  a  Ust  of  qualified  subsistence 
users  for  the  Monument.) 

4.  Recommendation  92-4  (Revise 
existing  customary  and  traditional 
determinations  for  brown  bear, 
caribou,  hares,  moose  and 
ptarmigan  within  Unit  9(E)  to  allow 
residents  of  Chignik,  Chignik  Lake. 
Chignik  Lagoon,  Meshik,  Port 
Heiden,  Ivanof  Bay  and  Perryville 


to  take  wildlife  within  Aniakchak 
National  Monument.) 
5.  Recommendation  92-6 
(Commission  supports  NPS  moose 
studies  in  Unit  9(E).) 

(7)  New  business: 

a.  National  Park  Ser\'ice  report  on 
Subsistence  Issues  Paper. 

b.  Federal  Subsistence  Program 
Update. 

(8)  Pubhc  and  other  agency  comments. 

(9)  Subsistence  Hunting  Plan  Work 

Session: 

a.  Finalize  recommendations. 

b.  Draft  new  recommendations. 

(10)  Set  time  and  place  of  next  SRC 
meeting. 

(11)  Adjournment. 

DATES:  The  meeting  will  begin  at  9  a.m. 
on  Tuesday.  February  4.  and  conclude 
around  6  p.m.  The  meeting  will 
reconvene  at  9  a.m.  on  Wednesday, 
February  5,  and  conclude  at  12  noon. 
LOCATION:  The  meeting  will  be  held  at 
the  Chignik  Lake  School  in  Chignik 
Lake,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Pierce,  Superintendent,  or  Susan 
Savage.  Subsistence  Manager, 
Aniakchak  National  Monument.  P.O. 
Box  7,  King  Salmon.  Alaska  99613. 
Phone  (907) 246-3305. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VTIl.  Section  808. 
of  the  Alaska  National  Interest  Lands 
Conservation  Act.  Pub.  L.  96-487.  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Ralph  Tingey. 
Acting  Field  Director 
(FR  Doc.  97-1198  Filed  1-16-97;  8:45  am] 
BHJJNG  COOE  4310-7D-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collections  of  information  for  a 
technical  training  program  course 
effectiveness  evaluation. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 


2684 


Federal  Register  /  Vol.  62,  No.  12  /  Friday,  January  17.  1997  /  Notices 


ISS 


by  March  18,  1997,  to  be  assured  of 

consideration. 

ADDRESSES:  Comments  may  be  mailed  to 

John  A.  Trelease.  Office  of  Surface 

Mining  Reclamation  and  Enforcement, 

1951  Constitution  Ave.  NW,  Room 

210— SIB.  Washington,  DC  20240 

FOR  FURTHER  INFORMATK)N  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease.  at  (202)  208-2783. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB) 
regulations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8  (d)).  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  0MB  for 
approval. 

OSM  will  request  a  3-year  term  of 
approval  for  the  information  collection 
activity. 

Comments  are  invited  on;  (1)  the  need 
for  the  collection  of  information  for  the 
performance  of  the  functions  of  the 
agency:  (2)  the  accuracy  of  the  agency's 
burden  estimates;  (3)  ways  to  enhance 
the  equality,  utility  and  clarity  of  the 
information  collection;  and  (4)  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information.  A  summar\'  of  the  public 
comments  will  be  included  in  OSM's 
submissions  of  the  information 
collection  requests  to  OMB 

The  following  information  is  provided 
for  the  information  collection:  (1)  title  of 
the  information  collection:  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity:  and  (4) 
frequency  of  collection,  description  of 
thB  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information 

Title:  Small  Operator  Assistance. 

OMB  Control  Number:  1029-0061 

Summary  This  information  collection 
requirement  is  needed  to  provide 
assistance  to  qualified  small  mine 
operators  under  section  507(c)  of  Public 
Law  95-87.  The  information  requested 
will  provide  the  regulatory  authority 
with  data  to  determine  the  eligibility  of 
the  applicant  and  the  capability  and 


expertise  of  laboratories  to  perform 
required  tasks. 

Bureau  Form  Number:  FS-€. 

Frequency  of  Collection:  On  Occasion. 

Description  of  Respondents:  Small 
operators  and  State  regulatory 
authorities. 

Total  Annual  Responses:  300. 

Total  Annual  Burden  Hours:  12,140 
hours. 

Dated;  January  13.  1997. 
Arthur  W.  Abbs. 

Chief.  Division  of  Regulatory  Support. 
IFRDoc.  97-1108  Filed  1-16-97;  8:45  am) 

BILLING  COOE  4310-05-M 


DEPARTME^f^  OF  JUSTICE 
Immigration  and  Naturalization  Service 

[INS  No.  1831-97] 

Important  Announcement  for  Class 
IMembers  of  American  Baptist 
Churches  v.  Thomburgh  (ABC) 
Regarding  Changes  of  Address  and 
Temporary  Closure  of  the  ABC  Post 
Office  Box 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 

ACTION:  Notice  Regarding  Changes  of 
Address  and  Temporary  Closure  of  ABC 
Post  Office  Box. 

SUMMARY:  This  Notice  informs  ABC 
class  members  who  previously 
submitted  a  Change  of  Address  Form  (I- 
855)  to  the  ABC  Post  Office  Box  in 
Washington,  DC.  between  the  period 
July  1,  1996,  through  December  6,  1996. 
that  they  will  need  to  resubmit  these 
forms  to  the  address  listed  in  this 
notice.  This  action  is  necessary  since 
the  ABC  Post  Office  Box  was 
temporarily  closed,  and  mail  received 
between  the  period  August  14,  1996. 
through  December  6.  1996,  was  either 
returned  to  the  sender  by  the  Post  Office 
or  was  never  properly  received  by  the 
Immigration  and  Naturalization  Service 
("the  Service").  This  notice  also 
reminds  ABC  class  members  of  the  need 
to  notify  the  Service  of  any  change  in 
address  and  explains  how  to  obtain 
change  of  address  forms  and  other 
information  about  ABC. 
EFFECTIVE  DATE:  January  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
loanna  Ruppel.  Asylum  Officer,  Asylum 
Division,  Office  of  International  Affairs. 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Washington,  DC. 


20536,  Attn:  ULLICO,  Third  Floor; 
Telephone  number  (202)  305-2741. 

SUPPLEMENTARY  INFORMATION:  Any  ABC 
class  member  who  previously  sent  a 
Change  of  Address  Form  (Form  1-855) 
to  the  ABC  Post  Office  Box  between  July 
1, 1996.  through  December  6,  1996. 
must  resubmit  that  change  of  address 
form  immediately  to  the  following 
address:  ABC  Project,  Immigration  and 
Naturalization  Service.  P.O.  Box  96821. 
Washington,  DC  20090. 

The  ABC  Post  Office  Box  was 
mistakenly  closed,  and  mail  received  at 
the  ABC  Post  Office  Box  between 
August  14, 1996,  and  December  6.  1996, 
was  returned  to  sender  or  otherwise  not 
properly  received  by  the  Immigration 
and  Naturalization  Service.  The  Service 
regrets  any  inconvenience  this  error  has 
caused  class  members. 

All  ABC  class  members  are  reminded 
that  they  must  notify  the  Service  at  the 
ABC  Post  Office  Box  within  10  days  of 
any  change  of  address.  An  ABC  class 
member  may  lose  the  right  to  an  ABC 
asylum  interview  and  may  have  his  or 
her  asylum  request  denied  if  he  or  she 
fails  to  appear  for  an  interview  because 
the  Service  did  not  receive  written 
notification  of  the  address  change.  The 
Service  encourages  any  class  member 
who  is  unsure  whether  the  Service  has 
the  most  recent  address  to  resend  his  or 
her  address  to  the  ABC  Post  Office  Box 
listed  in  this  notice. 

Other  than  by  request,  the  Service 
will  begin  ABC  interviews  no  sooner 
than  April  7.  1997,  and  interview 
notices  will  not  be  issued  until  60  days 
from  the  date  of  this  notice.  Any  ABC 
class  member  may  request  an  expedited 
ABC  interview  by  sending  a  written 
request  to  the  Asylum  Office  that  has 
jurisdiction  over  the  applicant's  place  of 
residence. 

An  ABC  class  member  may  call  1- 
800-755-0777  to  obtain  information 
and  to  order  ABC  change  of  address 
forms  and  a  list  of  legal  service 
organizations  provided  by  attorneys 
representing  the  ABC  class.  The  legal 
service  organizations  on  the  list  may  be 
able  to  help  class  members  who  have 
questions  or  need  advice. 

Note:  The  attached  ^BC  Change  of  Address 
Form,  Form  1-855,  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Dated:  January  7, 1997. 
Doris  Meissner, 

Commissioner.  Immigration  and 
Naturalization  Service. 


UMI 
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U.S.  Department  of  Justice— Immigration  and  Naturalization  Service 

[ABC  Change  of  Address  Form] 


AVISO  18 

AMERICAN  BAPTIST  CHURCHES 

formulario  para  CAMBIO  DE  DIRECCION 

(Ingles  y  Espanol) 

Yo  he  solicitado  la  Proteccion  Provisional  'TPS"  o  las  disposiciones  de 

American  Baptist  Churches,  y  mi  direccion  actual  es  distinta  de  la  que 

puse  en  la  solicitud. 

Nombre  y  apellido -        


Numero  de  Archivo  A- 

Mi  direccion  ACTUAL  de  domicilio  es: 


Mi  pais  de  nacimiento  es: 
Fectia  de  nacimiento: 


La  ultima  direccion  que  informe  a  INS  es: 


Firma . 
Fecha 


COMPLETE  ESTE  FORMULARIO  Y  ENVIELO  A: 

ABC  Project 

Immigration  and  Natureilization  Sen/ice 

P.O.  Box  96821 

Washington,  DC  20090 

No  envie  otras  cosas  a  esta  direccion.  INS  no  las  aceptara. 

GUARDE  COPIA  DE  ESTE  FORMULARIO. 

RECUERDE:  SI  SE  CAMBIE  DE  DIRECCION  DE  NUEVO,  DEBE  DE 
INFORMAR  AL  SERVICIO  DE  INUIGRACION  ("INS").  EN  LA 
DIRECCION  SENALADA.  PUEDE  USAR  ESTE  FORMULARIO.  SI  NO 
INFORMA  AL  INS  SU  CAMBIO  DE  DIRECCION,  PODRIA  PERDER 
SU  DERECHO  DE  UNA  NUEVA  ENTREVISTA  Y  DECISION  DE 
ASILO. 

En  cuanto  tenga  una  soiicitud  de  asilo  pendiente  con  INS,  se  le 
recomienda  enviar  copia  de  este  formulario  de  ABC  de  cambio  de 
direccion  a  su  ofkana  local  de  asilo.  Form  1-855  (06-29-95) 


NOTICE  18 
AMERICAN  BAPTIST  CHURCHES 
CHANGE  OF  ADDRESS  FORM 
(English  and  Spanish) 
I  have  applied  for  TPS  or  for  benefits  under  American  Baptist  Church- 
es and  have  a  different  address  from  the  address  on  my  regtslration 
application. 

Name 


A-Number  A- 

My  NEW  address  is: 


My  country  of  birth  is: 
Date  of  birth: 


The  last  address  I  reported  to  INS  is: 


Signature 
Date 


FILL  OUT  THIS  FORM  AND  SEND  IT  TO: 

ABC  Project 

Immigration  and  Nafc^akzatKxi  Service 

P.O.  Box  96821 

Washington,  CX;  20090 

Do  not  send  anything  eise  to  this  address.  INS  will  not  accept  it 

KEEP  A  COPY  OF  THIS  FORM. 

REMINDER:  IF  YOUR  ADDRESS  CHANGES  AGAIN  YOU  MUST  IN- 
FORM INS  AT  THE  ABOVE  ADDRESS.  YOU  MAY  USE  AN  ABC 
CHANGE  OF  ADDRESS  FORM.  YOU  CAN  LOSE  YOUR  RIGHT  TO 
A  NEW  ASYLUM  INTERVIEW  AND  DECISION  IF  YOU  DO  NOT  IN- 
FORM INS  OF  YOUR  CHANGE  OF  ADDRESS. 

Once  you  have  filed  an  asylum  applicatKxi  with  the  INS,  you  are  en- 
couraged to  also  send  a  copy  of  this  ABC  Change  of  Address  fonn  to 
your  local  Asylum  Office. 


[FR  Doc.  97-833  Filed  1-16-97;  8:45  am) 
BH.LINQ  COOE  4410-10-M 

PNS  No.  1800-96] 

Request  For  Volunteers  To  Participate 
in  a  Foreign  StudenVExchange  Visitor 
Program  Pilot 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (INS),  consistent 
with  its  statutory  authority  to  regulate 
foreign  students  and  exchange  visitors 
under  sections  101(a)(15)(F),  Q)  and  (M) 
of  the  Immigration  and  Nationality  Act 
as  amended  (the  Act),  and  in 
consultation  with  the  United  States 
Information  Agency  (USIA).  the 
Department  of  State  (DOS),  and  the 
Department  of  Education  (DoE),  is 
initiating  a  pilot  program  (hereinafter 
referred  to  as  "the  pilot")  for  the  1997/ 


1998  academic  year,  commencing  with 
the  1997  fall  semester,  to  redesign  and 
improve  the  collection  and  reporting  of 
information  regarding  foreign  students 
and  exchange  visitors  as  required  under 
Subtitle  D,  section  B41,  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibihty  Act  of  1996  (Pub.  L.  104- 
208).  The  INS  and  USIA  are  seeking  out 
schools  and  exchange  visitor  programs 
located  in  Alabama.  Georgia,  North 
Carolina,  and  South  Carolina  willing  to 
volunteer  as  participants  in  the 
operation  of  the  pilot.  The  states  of 
Georgia,  Alabama,  South  CaroUna.  and 
North  Carolina  have  been  identified 
based  on  their  location  within  the 
eastern  time  zone;  their  being  subject  to 
uniform  jurisdiction  under  the  Atlanta 
District  Office,  which  also  has 
immigration  jurisdiction  for  the  Port-of- 
Entry  at  Hartsfield  International  airport; 
and  Atlanta's  accessibility  to  INS 
headquarters  project  managers  and 
contractors  via  daily  direct  non-stop  air 
flights  to  and  from  the  Washington,  DC.. 


area.  The  types  of  schools  and  exchange 
visitor  programs  solicited  include 
universities,  colleges,  vocational 
training  schools,  flight  schools,  and  post 
secondary  Enghsh  as  Second  Language 
schoels.  Since  the  INS  is  limiting  pilot 
participation  to  approximatelv  20 
schools  and/ or  exchange  visitor 
programs,  it  is  possible  that  not  all 
eligible  applicants  will  be  selected.  The 
INS  will  conduct  an  on-site  visit  prior 
to  selecting  pilot  participants. 

DATES:  Requests  to  participate  in  the 
pilot  must  be  submitted  in  writing  on  or 
before  February  26.  1997.  The  bmited 
period  for  submission  of  requests  to 
participate  in  the  pilot  is  necessitated  by 
the  statutory  requirement  that  INS 
estabhsh  a  national  foreign  student  and 
exchange  visitor  information  collection 
program  by  Januar>'  1.  1998.  The  INS 
will  notify  all  schools,  institutions,  and 
exchange  visitor  programs  of  the  status 
of  their  request  on  or  before  March  3 1 , 
1997. 
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ADDRESSES:  Please  submit  written 
requests  in  triplicate  to:  Brian  Collins, 
Foreign  Students  and  Schools  Pilot 
Program;  INS  Support,  13600  EDS 
Drive.  M/S  A5S-A52;  Hemdon,  Virginia 
20171.  To  ensure  proper  handling, 
please  reference  INS  No.  1800-96  on 
your  correspondence. 

FOn  FURTHER  tNFORMAT)ON  CONTACT: 

For  information  regarding 
nonimmigrant  "F"  or  "M"  portions  of 
the  pilot  contact:  Maurice  Berez. 
Adjudications  Officer,  Adjudications 
and  Nationality  Division,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Washington,  DC  20536,  telephone 
(202)  514-5014.  For  information 
regarding  the  nonimmigrant  "J" 
Exchange  Visitor  program  portion  of  the 
pilot,  contact:  Diane  Culkin,  Program 
Designation  Officer,  or  Tamara  Martin. 
Program  Designation  Officer,  Exchange 
Visitor  Program  Services,  United  States 
Information  Agency.  301  Fourth  Street, 
SW.,  Washington.  DC  20547,  telephone 
(202)  401-9810. 

SUPPLEMENTARY  INFORMATION: 

Backgroond  and  Statutory  Authority 

In  June  1995,  the  INS  established  a 
task  force  to  conduct  a  comprehensive 
review  and  analysis  of  the  current 
process  for  the  collection  of  information 
regarding  foreign  students  and  exchange 
visitors  in  the  United  States.  As  a  result 
of  the  review,  the  task  force  proposed 
substantial  changes  for  the  collection  of 
information  on  foreign  students  and 
exchange  visitors.  These  changes  were 
subsequently  adopted  by  Congress.  See 
Subtitle  D.  section  641,  of  Pub.  L.  104- 
208.  Section  641  requires  the  INS  to 
collect  information  on  an  ongoing  basis 
from  schools  and  exchange  programs 
relating  to  nonimmigrant  foreign 
students  and  exchange  visitors  during 
the  course  of  their  stay  in  the  United 
States,  using  electronic  reporting 
technology  to  the  fullest  extent 
practicable.  Accordingly,  the  pilot  will 
test  automated  data  systems  and 
telecommunication  technology  through: 
(1)  The  issuance  of  machine-readable 
cards  to  foreign  students  and  exchange 
visitors  at  the  participating  pilot  schools 
and  exchange  visitor  programs,  and  (2) 
computer-based  reporting  from  schools 
to  the  INS  on  matters  relating  to  the 
immigration  status  of  foreign  students 
and  exchange  visitors. 

Prior  to  August  30. 1997,  the  DMS  will 
amend  existing  regulations  to  cover  the 
use  of  any  forms  and  processes  tested 
under  the  pilot  and  found  suitable  for 
use  on  a  nationwide  basis.  Prior  to 
promulgation  of  such  regulations, 
participants  in  the  pilot  shall  comply 


with  all  existing  regulations  governing 
their  respective  activities. 

Primary  Pilot  Objectives 

The  primary  objectives  of  the  pilot 
are: 

•  To  improve  service  by  reducing 
paperwork  and  expediting  processing 
required  for  students  and  exchange 
visitors  for  the  duration  of  their 
nonimmigrant  status  in  the  United 
States; 

•  To  collect  accurate,  timely,  and 
reliable  information  for  use  by  Federal 
agencies  charged  with  monitoring 
foreign  students  and  exchange  visitors; 

•  To  improve  communication  and 
cooperation  between  the  Federal 
Government,  educational  institutions, 
and  exchange  visitor  programs; 

•  To  calculate  and  determine  the  fees 
provided  for  under  section  641(e)  of 
Pub.  L.  104-208.  The  INS  will  not 
impose  such  fees  during  the  pilot; 

•  To  work  in  concert  with 
educational  institutions  and  exchange 
visitor  programs  to  improve  the 
effectiveness  of  current  foreign  student 
and  exchange  visitor  programs  by 
testing  the  following: 

—Prototype  Forms  1-20  and  IAP-66 

which  incorporate  bar-code 

technolog>'; 
— Prototype  machine-readable  student/ 

exchange  visitor  cards  to  be  used  in 

place  of  Forms  1-20  and  IAP-66;  and 
— Electronic  reporting  to  the  INS  from 

pilot  participants  via  the  Internet  and 

other  electronic  media. 

Application  Requirements  and  Criteria 

Applicants  must  meet  the  eligibility 
requirements  set  forth  in  section  I 
below  In  addition,  applicants  must 
provide  the  information  requested  in 
Section  II  below. 

I.  Eligibility  Requirements 

To  participate  in  the  pilot, 
educational  institutions  and  exchange 
visitor  programs  must: 

A.  Be  physically  located  in  at  least 
one  of  the  following  states:  Georgia, 
Alabama,  South  Carolina,  and  North 
Carolina; 

B.  Have  continuously  participated  in 
a  Federally  approved  foreign  student  or 
exchange  visitor  program  for  the 
previous  5  years; 

C.  Have  complied  with  the 
requirements  set  forth  in  8  CFR  314.3 
and  22  CFR  part  514. 

II.  Information  Requirements 

Educational  institutions  or  exchange 
visitor  programs  desiring  to  participate 
in  the  pilot  must  provide,  in  vmting,  the 
following  information: 

A.  A  letter  of  request  to  participate  in 
the  pilot  signed  by  an  official  who  has 


the  authority  to  enter  into  a 
participation  agreement  with  the  INS  on 
behalf  of  the  school,  institution,  or 
exchange  visitor  program; 

B.  The  school,  institution,  or 
exchange  visitor  program's  legal  name; 
its  INS  approval  code  and/or  Exchange 
Visitor  Program  number;  the  original 
date  of  approval  by  INS  or  designation 
by  USIA  and,  if  applicable,  the  date  of 
re-approval  or  re-designation; 

C.  The  mailing  address  of  the  school, 
institution,  or  exchange  visitor  program 
(if  a  P.O.  Box,  specify  a  street  address 
location,  telephone  number,  and 
facsimile  number); 

D.  Total  size  of  student  body  at  the 
school,  institution,  or  exchange  visitor 
program; 

E.  A  current  job  description  of  the 
primary  and  alternate  official(s) 
responsible  for  foreign  students  and/or 
exchange  visitors,  together  with  the 
business  telephone/facsimile  numbers 
and  Internet  (e-mail)  address  for  such 
ofiicial(s).  These  officials  must  be 
employed  on  a  full-time  basis  in  their 
position; 

F.  The  total  number  of:  (1)  F-1  and 
M-1  foreign  students  and  J-1  exchange 
visitors  at  the  institution  for  each  of  the 
previous  3  years;  (2)  individuals  within 
each  separate  foreign  student  or 
exchange  visitor  category  for  such 
period,  (3)  dependents  of  such 
individuals  in  each  separate  category 
(F-2.  M-2,  and  J-2)  for  such  period; 

G.  A  description  of:  (1)  The  foreign 
student/exchange  visitor  record-keeping 
system  currently  in  use;  (2)  the 
registration  record-keeping  system 
currently  in  use  for  the  general  student 
body,  and  (3)  the  communication  links 
between  such  systems.  The  description 
should  cover,  among  other  things, 
hardware,  software,  operating  systems 
and  network  architecture; 

H.  If  appUcable.  a  description  of 
Electronic  Data  Interchange  (EDI)  use  at 
the  school,  institution,  or  program;  and 

I.  A  sequential  outline  oi  the  current 
procedures  used  by  the  school, 
institution,  or  exchange  visitor  program 
for  administering  foreign  students  and 
exchange  visitors.  This  outline  should 
cover  the  process  from  the  point  of 
receiving  the  foreign  student's  or 
exchange  visitor's  initial  application  for 
admission  through  registration, 
orientation,  and  completion  or 
termination  of  program. 

Notification  to  Applicants 

The  INS,  in  consultation  with  the 
USIA,  will  prepare  a  Memorandum  of 
Understanding  ("MOU"),  to  be  signed 
by  the  INS  and  selected  prospective 
participants,  setting  forth  the  terms  and 
conditions  of  participation  in  the  pilot. 


AGENCY:  Im 
Service,  Jus 
ACTION:  No 


UMI 


Participation  in  the  pilot  is  contingent 
on  the  INS  conducting  an  on-site  visit 
and  the  signing  of  the  MOU. 

Duration  of  Pilot 

Although  the  INS  anticipates  that  the 
duration  of  the  pilot  will  be  one 
academic  year,  it  may  extend  the  pilot 
for  one  or  more  academic  terms,  as 
deemed  necessary  to  comply  with  the 
statute.  The  INS,  if  it  deems  appropriate, 
may  terminate  the  pilot  at  any  time.  The 
INS  may  also,  in  its  discretion, 
terminate  participation  in  the  pilot  of  an 
individual  school,  institution,  or 
exchange  visitor  program  at  any  time. 

OMB  Reporting  Burden 

The  public  reporting  burden  to 
prepare  the  requested  application  to 
participate  in  the  pilot  is  estimated  to  be 
60  hours,  including  time  for  reviewing 
instructions,  identifv'ing  and  describing 
existing  data  systems  and  computer 
capabilities,  and  completing  and 
reviewing  the  collection  of  information 
required  to  apply.  Please  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Immigration  and  Naturalization 
Service,  425  I  Street,  N\V.,  HQPDI, 
Room  5307,  Washington,  DC  20536. 
These  requirements  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act,  and  are 
recorded  as  OMB  Control  Number 
1115-0204,  with  an  expiration  date  of 
June  30,  1997. 

Dated:  January  8,  1997. 
Doris  Meissner, 

Commissioner.  Immigration  and 

Naturalization  Service. 

!FR  Doc.  97-1205  Filed  1-16-97;  8:45  am] 
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PNSNo.  1826-«e] 

Citizens  Advisory  Panel  Meeting 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (Service),  in 
accordance  with  the  Federal  Advisory 
Committee  Act  |5  U.S.C.  App.  2)  and'41 
CFR  101-6.1001-101-6.10^5  (1992),  has 
established  a  Citizens'  Advisory  Panel 
(CAP)  to  provide  the  Department  of 
Justice  with  recommendations  on  ways 
to  reduce  the  number  of  complaints  of 
abuse  made  against  employees  of  the 
Service,  and  to  minimize  or  eliminate 
the  causes  for  those  complaints.  This 


notice  announces  the  CAP's 
forthcoming  meeting  and  the  agenda  for 
the  meeting. 

DATES:  February  3^,  1997,  at  8:30  a.m. 

ADDRESSES:  The  Chester  Arthur 
Building,  425  I  Street,  NW,,  Sixth  Floor 
Conference  Room,  Washington,  DC 
20536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Wilt,  CAP  Designated  Federal 
Official  (DFO).  Immigration  and 
Naturalization  Service,  Room  3260. 
Chester  Arthur  Building,  425  I  Street 
NW.,  Washington.  DC  20536,  Telephone 
(202) 616-7072. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  charging  language  of  the  Senate 
Appropriations  Committee  Report  102- 
331  on  the  FY  1993  Budget  for  the 
Immigration  and  Naturalization  Ser\'ice, 
Department  of  Justice,  the  Service 
established  a  citizens'  Advisory  Panel 
for  the  purpose  of  providing 
recommendations  to  the  Attorney 
General  on  ways  to  reduce  the  number 
of  complaints  of  abuse  made  against 
employees  of  the  Service  and,  most 
importantly,  to  minimize  or  eliminate 
the  causes  for  those  complaints.  The 
CAP  is  authorized  by  the  Attorney 
General  to  (1)  accept  and  review  civilian 
complaints  made  against  Service 
employees,  and  (2)  review  the  systems 
and  procedures  used  by  the  Service  for 
responding  to  such  complaints. 
(February  11,  1994,  at  59  FR  6658) 

Summary  of  Agenda:  The  principal 
purpose  of  the  meeting  is  to  finalize  the 
report  providing  recommendations  to 
the  Attorney  General  on  ways  to  reduce 
the  number  of  complaints  of  abuse  made 
against  employees  of  the  Service. 

Public  Participation:  The  CAP 
meeting  is  open  to  the  interested  public 
but  limited  to  the  space  available. 
Public  comments  will  be  heard  on 
February  3,  1997.  and  should  focus  on 
the  information  in  the  recommendation 
paper.  A  draft  copy  of  the 
recommendation  paper  may  be  obtained 
by  contracting  Susan  B.  Wilt  at  (202) 
616-7072.  Persons  wishing  to  make  an 
oral  presentation  should  notify  the  DFO 
at  least  2  business  days  prior  to  the 
meeting. 

Hearing-challenged  individuals 
wishing  to  attend  should  contact  the 
DFO  by  January  24,  1997.  so  ser\ices 
can  be  arranged. 

Members  of  the  public  mav  file 
written  statements  with  the  CAP  DFO 
before  the  meeting.  Materials  submitted 
at  the  meeting  should  be  submitted  in 
25  copies.  Minutes  of  the  meeting  will 
be  available  on  request  from  the  CAP 
DFO. 


Dated  ianuary-  9.  1997. 
Doris  Meissner. 

Commissioner.  Immigration  and 
Saturalization  Service 

IFR  Doc  97-1181  Filed  1-16-97;  8:45  am] 

BILUNG  CODE  4410-1(MK 


Office  of  Justice  Programs 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Information  Collection 
Activities:  Proposed  collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Three  Month  Individual 
Youth  Program  Tracking  Form. 
Evaluation  of  the  "Comprehensive 
Community- Wide  Approach  to  Gang 
Prevention.  Inter\ention.  and 
Suppression  Program' 

Office  of  .Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collef;tion  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  February  18.  1997.  This 
process  is  conducted  in  accordance  with 
5  CFR  Part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  Washington.  DC.  20503 
Additionally,  comments  mav  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Comments  mav  also  be 
submitted  to  the  Department  of  lustice 
(DOJ).  Justice  Management  Division. 
Information  Management  and  Security 
Staff.  Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street.  NW. 
Washington.  DC.  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1590,  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utilitv: 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
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information,  including  the  validity  of 
the  methodology  and  assumptions  used, 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  Information  collection 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection; 
Three  Month  Individual  Youth  Program 
Tracking  Form.  Evaluation  of  the 
"Comprehensive  Community-Wide 
Approach  to  Gang  Prevention. 
Intervention,  and  Suppression  Program" 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Defwrtment  sponsonng  the  collertion. 
Form:  None.  Office  of  luvenile  Justice 
and  Delinquency  Prevention.  Office  of 
justice  Programs.  United  States 
Department  of  Justice 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Not-for-Profit 
Institutions.  Other:  State,  Lo«:al,  or 
Tribal  CK)vemment.  The  study  will 
obtain  interview  and  test  information  on 
youth  background,  social  adjustment, 
deviancy/crime  activity,  self-esteem, 
and  depression/personality  adjustment. 
The  information  obtained  will  be  used 
to  determine  what  the  nature  of  contacts 
made  and  services  provided  to  program 
youth  are,  how  workers  evaluate  these 
contacts  and  services,  and  what  the 
characteristics  of  workers  are.  It  will 
determine  the  effectiveness  of  the 
program,  comparing  program  subjects  to 
non-program  gang  youth  of  the  same 
ages,  approximately  13  to  20  years  old, 
and  their  backgrounds. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5.104  hours  per  response  unit 
times  400. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  2,041.1  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  January  13, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  ofhistice. 

IFR  Doc.  97-11 M  Filed  1-16-97;  8:45  ami 

BHJJNO  COOC  «4lfr-1l-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
pavment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  t»  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  5.  Accordingly,  the  • 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determination  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum,  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  date  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  and 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts" 
MA960001  (March  15. 1996) 
MA960017  (March  15.  1996) 
MA960018  (March  15.  1996) 
MA960019  (March  15,  1996) 


Volume  II 

Pennsvlvania 

PA  960001  (March  15, 

1996) 

PA060004  (March  15, 

1996) 

Virginia 

VA960002  (March  15, 

,  1996) 

VA960007  (March  15,  1996) 

VA960040  (March  15, 

,  1996) 

West  Virginia 

\W960002  (March  15, 1996) 

WV960003  (March  15, 1996) 

Volume  III 

NONE 

Volume  IV 

Indiana 

IN960001  (May  17.  1996) 

IN960003  (March  15. 

1996) 

UMI 
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IN960060  (August  2,  1996) 
Michigan 
MI960002  (March  15,  1996) 
MI960005  (March  15.  1996) 
MI960012  (March  15. 1996) 
M1960047  (April  19.  1996) 
MI960062  (March  15.  1996) 

Volume  V 

Iowa 

IA96OO02  (March  15,  1996) 

IA96(X)03  (March  15.  1996) 

IA9600O4  (March  15,  1996) 

IA960010  (March  15,  1996) 

IA960031  (March  15.  1996) 
Nebraska 

NE960003  (March  15.  1997) 

NE960009  (March  15,  1996) 

NE960011  (March  15.  1996) 

Volume  VI 

California 

CA960033  (March  15,  1996) 

CA960035  (March  15.  1996) 

CA960036  (March  15,  1996) 

CA960037  (March  15,  1996) 

CA960038  (March  15,  1996) 

CA960039  (March  15.  1996) 

CA960040  (March  15,  1996) 

CA960042  (March  15,  1996) 

CA960043  (March  15.  1996) 

CA960044  (March  15.  1996) 

CA960045  (March  15.  1996) 

CA960046  (March  15.  1996) 

CA960047  (March  15,  1996) 

CA960048  (March  15.  1996) 
Nevada 

NV960001  (March  15.  1996) 

NV960005  (March  15.  1996) 
Oregon 

OR960001  (March  15.  1996) 

OR960004  (March  15.  1996) 

OR960017  (March  15,  1996) 
Washington 

WA960008  (March  15,  1996) 

WA96O023  (March  15,  1996) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository- 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  (202) 
512-1800. 


When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  10th  dav  of 
January  1997. 
John  Frank, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

[PR  Doc.  97-992  Filed  1-16-97;  8.45  am] 
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Office  of  the  Secretary;  Submission  for 
0MB  Emergency  Review;  Comment 
Request 

January  14. 1997 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
emergency  processing  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OBM)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
0MB  approval  has  been  requested  by 
January'  22.  1997.  A  copy  of  this  ICR^ 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer.  Theresa 
M.  O'Malley  ({202)  219-5096  ext.  166). 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
Office  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration.  Office  of  Management 
and  Budget,  Room  10235,  Washington, 
DC  20503  ((202)  395-7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary- 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  qualify,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  response. 

Agency:  U.S.  Department  of  Labor. 
ETA. 

r/f/e.-Slatutory  Waiver  Requests. 

OMB  Number:  1205-Onew 

Frequency:  On  occasion. 

Affected  Public:  States  and  Local 
Service  Delivery  Areas. 

Number  of  Respondents:  56. 

Estimated  Time  Per  Respondent:  80 
hours. 

Total  Burden  Hours:  4.480. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating./ 
maintaining):  $5,000. 

Description:  This  request  is  related  to 
the  passage  of  Pub  L.  104-208  which 
permits  States  to  submit  statutory- 
waiver  proposals  to  the  Department  of 
Labor  in  order  to  overcome  barriers  to 
implementing  improvements  to  their 
workforce  development  system  (see 
below). 

Who:  Governors  may  request  statutory 
waivers  from  the  Secretary-  of  Labor. 

What:  Governors  may  request 
statutory  or  regulatory  waivers  under 
the  Job  Training  Partnership  Act  (titles 
I-III)  and  the  Wagner-Pevser  (section  8- 
10).^ 

When:  After  receipt  of  guidance 

Where:  By  submitting  the  requests  to 
the  ETA  Regional  offices. 

Why:  To  overcome  statutory  or 
regulatory  barriers  which  prevent  the 
States  from  implementing  reforms  to 
their  workforce  development  system. 
Theresa  M.  O'Maliey. 
Departmental  Clearance  Officer 
(FR  Doc  97-1226  Filed  1-16-97;  8:45  ami 
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Office  of  the  Secretary 

Sutxnission  for  OMB  Emergency 
Review;  Comment  Requested 

lanuary  14.  1997. 

The  Departm.ent  of  Labor  has 
submitted  the  following  (see  below) 
emergency  processing  public 
information  coiiection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  104-13.  44  U.S.C.  Chapter  35). 
OMB  approval  has  been  requested  bv 
lanuan-  22.  1997.  A  copy  of  this  ICR. 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer.  Theresa 
M.  O'Maliey  ({202}  219-5096  exi.  166) 
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Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
Office  Information  and  Regulatory 
Affairs,  Attn:  0MB  Desk  Officer  for  the 
Employment  and  Training 
Administration,  Office  of  Management 
and  Budget,  Room  10235.  Washington, 
DC  20503  ({202}  395-7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  response. 

Agency:  U.S.  Department  of  Labor, 
ETA. 

Title:  Workforce  Flexibility  (work- 
flex)  Partnership  Demonstration 
Program. 

OMB  Number:  1205-Onew. 

Frequency:  On  Occasion. 

Affected  Public:  Slates. 

Number  of  Respondents:  20  potential. 

Estimated  Time  Per  Respondent:  80 
hours. 

Total  Burden  Hours:  1,600. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $5,000. 

Description:  This  request  is  related  to 
the  passage  of  P.L.  104-208  which 
permits  States  to  submit  requests  to  be 
considered  as  Workforce  Flexibility 
Partnership  Demonstration  Programs 
(see  below): 

Who:  Up  to  six  States,  of  which  at 
least  three  States  shall  each  have 
populations  not  in  excess  of  3.500,000. 
with  a  preference  given  to  those  States 
that  have  been  designated  Ed-Flex 
Partnership  States. 

What:  Workforce  Flexibility  (work- 
flex)  Partnership  Demonstration 
Program. 

When:  March  28,  1997. 

Where:  Submit  an  application  to  the 
Department  of  Labor. 

Why:  To  obtain  authority  to  waive 
any  statutory  or  regulatory  requirement 


applicable  to  service  delivery  areas  or 
substate  areas  within  the  state  under 
titles  I-III  of  the  Job  Training 
Partnership  Act  (except  for 
requirements  relating  to  wage  and  labor 
standards,  grievance  procedures  and 
judicial  review,  nondiscrimination, 
allotment  of  funds  and  eligibility,  and 
any  of  the  statutory  or  regulatory 
requirements  of  sections  8-10  of  the 
Wagner-Peyser  Act  (except  for 
requirements  relating  to  the  provision  of 
services  to  unemployment  insurance 
claimants  and  veterans,  and  to  universal 
access  to  basic  labor  exchange  services 
without  cost  to  job  seekers),  for  a 
duration  not  to  exceed  the  waiver 
period  authorized  under  section  311(e) 
of  Public  Law  103-227,  pursuant  to  a 
plan  submitted  by  such  states  and 
approved  by  the  Secretary  for  the 
provision  of  workforce  employment  and 
training  activities  in  the  States,  which 
includes  a  description  of  the  process  by 
which  service  delivery  areas  and 
substate  areas  may  apply  for  and  have 
waivers  approved  by  the  State,  the 
requirements  of  the  Wagner-Peyser  Act 
to  be  waived,  the  outcomes  to  be 
achieved  and  other  measures  to  be  taken 
to  ensure  appropriate  accountability  for 
federal  funds. 
Theresa  M.  O'Malley, 
Departmental  Clearance  Officer. 
IFR  Doc.  97-1228  Filed  1-16-97;  8:45  am] 
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Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory-  Committee  Act  (P.L. 
92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  lanuary  30. 1997, 
10:00  am-12  00  noon,  U.S.  Department  of 
Labor.  Room  S-1011.  200  Constitution  Ave.. 
NW  ,  Washington,  DC.  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  f)olicy.  Potential 
IS.  negotiating  objectives  and  bargaining 
f>ositions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b(c)(9)(B)  it  has 
been  determined  that  the  meeting  will  he 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
ttargaining  pwsitions.  Accordingly,  the 
meeting  will  be  closed  to  the  public. 

For  further  information,  contact:  lorge 
Perez- Lopez,  Director,  Office  of  International 
Economic  Afeirs.  Phone:  (202)  219-7597. 


Signed  at  Washington,  D.C.  this  10th  day 
of  January  1997. 
Andrew  J.  Samet, 

Acting  Deputy  Undersecretary,  International 
Affairs. 
[PR  Doc.  97-1227  Filed  1-16-97;  8:45  am] 
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NATIONAL  ENDOWMENT  FOR  THE 
AFTTS 

Submission  for  OMB  Review; 
Comment  Request 

January  15, 1997. 

The  National  Endowment  for  the  Arts 
(NEA)  has  submitted  the  following 
public  information  collection  request 
(ICR)  to  the  Office  of  Management  and 
Budget  (OMB)  for  reviews  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  Copies  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  National  Endowment  for  the 
Arts'  Research  Division  Director,  Tom 
Bradshaw  ((202)  682-5432). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  National 
Endowment  for  the  Arts,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  ((202)  395- 
7316),  within  30  days  from  the  date  of 
this  publication  in  the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  Lhe  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

Agency:  National  Endowment  for  the 
Arts. 

Title:  1997  Survey  of  Public 
Participation  in  the  Arts. 

OMB  Number:  New. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households. 


Murray  Wei 

Director,  Ad 
IFR  Doc.  97- 

BiLUNQ  CODE 


UMI 


Number  of  Respondents:  13,320. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Total  Rurden  Hours:  3,871. 

Total  Annualized  Capital/Startup 
Costs:  0. 

Total  Annual  Costs  (Operating/ 
Maintaining  Systems  or  Purchasing 
Services):  0. 

Description:  The  National  Endowment 
for  the  Arts  proposes  to  conduct  a 
national  Survey  of  Public  Participation 
in  the  Arts  (SPPA)  in  1997  to  provide 
information  on  the  extent  to  which  the 
adult  population  participates  in  the  arts. 

Responses  will  be  analyzed  to 
determine  arts  participation  patterns 
and  differences  by  population  subgroup 
and  geography  and  changes  from  prior 
SPPA's  conducted  in  1982,  1985,  and 
1992.  Results  will  be  used  by  arts 
administrators,  researchers,  and 
policymakers  at  the  national,  state  and 
local  level. 

Murray  Welsh, 

Director,  Administrative  Services. 

IFR  Doc.  97-1216  Filed  1-15-97,  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Directorate  for  Social,  Behavioral,  and 
Economic  Sciences 

Proposed  Data  Collection:  Comment 

Request 
Title  of  Proposed  Request:  Survey  of 

Earned  Doctorates 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Science  Foundation  (NSF)  will 
publish  periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  project  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instruments,  call  the  NSF  Clearance 
Officer  on  (703)  306-1243. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiHty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  The  Survey  of 
Earned  Etoctorates:  The  Survey  of 


Earned  Doctorates  has  been  conducted 
continuously  since  1958  and  is  jointly 
sponsored  by  five  Federal  agencies  in 
order  to  avoid  duplication.  It  is  an 
accurate,  timely  source  of  information 
on  our  Nation's  most  precious 
resource — highly  educated  individuals. 
Data  is  obtained  from  each  person 
earning  a  research  doctorate  on  their 
field  of  specialty,  educational 
background,  sources  of  support  in 
graduate  school,  postgraduation  plans 
for  employment,  and  demographic 
characteristics.  The  information  is  used 
extensively  by  the  Federal  government, 
universities,  and  others.  The  National 
Science  Foundation,  as  the  lead  agency, 
publishes  statistics  from  the  survey  in 
the  annual  pubUcation  series  Selected 
Data  on  Science  and  Engineering 
Doctorates  (available  in  print  and 
electronically  on  the  World  Wide  Web). 
The  National  Academy  of  Sciences  also 
disseminates  a  free  report  entitled 
Summary  Report:  Doctorate  Recipients 
from  U.S.  Universities. 

A  total  response  rate  of  95%  of  the 
total  41,610  persons  who  earned  a 
research  doctorate  was  obtained  in  fiscal 
year  1995. 

Burden  estimates  are  as  follows: 

Total  Number  of  Respondents  FY 
1995—41,610. 

Burden  Hours — 20  minutes  per 
respondent=l,383  hours  total. 

Send  comments  to  Herman  Fleming, 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  485,  Arlington,  VA  22230.  Written 
comments  should  be  received  by  March 
17,  1997. 

Dated;  lanuary  13,  1997. 
Herman  G.  Fleming, 

NSF  Qearance  Officer. 

(FR  Doc.  97-1136  Filed  1-16-97;  8:45  am] 

BILUNG  CODE  7SS6-01-M 


Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Sp>ecial  Emphasis  Panel  in 
Advanced  Scientific  Computing  (#1185). 

Date  and  Time:  February  3,  1997.  8:30  am 
to  5.00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Suite  370,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  lohn  Van  Rosendale, 
Program  Director,  New  Technologies 
Program,  Suite  1122,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1962. 


Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 
proposals  submitted  to  NSF  for  financial 
support 

Agenda  Panel  review  of  the  New 
Technologies  Program  proposals  as  part  of 
the  selection  process  for  awards 

Reason  for  Closmg:  The  proposals  being 
reviewed  include  information  of  a 
proprietary-  or  confidential  nature,  including 
technical  informatioT;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  [anuary  13,  1997 
M.  Rebecca  Winkler, 

Committee  Management  Officer 

[FR  Doc.  97-1138  Filed  1-16-97;  8:45  ami 

BILUNG  CODE  7M6-01-M 


Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisor>-  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name.  Sp>ecial  Emphasis  Panel  in 
Biological  Sciences. 

Date  and  Time:  February  5,  6.  and  7,  1997 

Piace-.  National  Science  Foundation.  4201 
Wilson  Boulevard,  Rooms  370.  380,  and  390. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr  Charles  O'Keliy.  Dr. 
Elizabeth  Lyons.  Dr  Taber  Allison.  Division 
Environmental  Biolc^.  Room  635.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230  Telephone:  (703)  306- 
1480 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Doctoral 
Dissertation  Research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  17. 1997 
M.  Rebecca  Winkler. 

Committee  Management  Officer 
(FRDoc.  97-1147  Filed  1-1&-97.  8:45  am] 

BILLMQ  COOe  7Sa»-01-M 


Special  Emphasis  Panel  in  Chemistry; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
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Emphasis  Panel  in  Chemistry  (1191) 
will  be  holding  panel  meetings  for  the 
purpose  of  reviewing  proposals 
submitted  to  the  Faculty  Early  Career 
Development  (CAREER)  Program.  In 
order  to  review  the  large  volume  of 
proposals,  panel  meetings  will  be  held 
on  January  28-29,  February  3.  February 
13-14,  and  February  24-25.  All 
meetings  will  be  closed  to  the  public 
and  will  be  held  at  the  National  Science 
Foundation.  4201  Wilson  Blvd., 
Arhngton,  VA  from  8:30  am  to  5:00  pm 
each  day. 

Contact  Person:  Dr.  Karolyn 
Eisenstein,  Program  Director.  Office  of 
Special  Projects,  Chemistry  Division, 
Room  1055,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703) 
306-1850. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  [anuary  13,  1997. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  97-1140  Filed  1-16-97;  8:45  ami 

BILUNQ  COOe  75S6-01-M 


Special  Emphasis  Panel  in  Chiemistry; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same  and  Committee  Code:  Sf)ecial 
Emphasis  Panel  in  Chemistry  (#1191). 

Date  and  Time:  February  13-14.  1997. 

Place:  Room  1020.  .NSF,'4201  Wilson 
Boulevard.  Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  George  Rubottom, 
Program  Director,  Organic  Chemistry. 
Chemistry  Division.  Room  1055.  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  30&- 
1851. 

Purpose  ofMeetmg:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  to  review  and  evaluate  proposals 
for  the  Faculty  Early  Career  Development 
Program  (CAREER)  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  mformation  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  mformation 
concerning  individuals  associated  with  the 


proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  13,  1997. 
M.  Retiecca  Winkler, 

Committee  Management  Officer. 

|FR  D(K..  97-1143  Filed  1-1&-97;  8:45  ami 

BILUNG  COOE  7555-01-M 


Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Civil  and  Mechanical 
Systems  (#1205) 

Dofe  and  Time:  Thursday,  February  6  & 
Friday,  Febniary  7, 1997,  8:30  a.m.  to  5:00 
p.m. 

Place:  Rooms  530  &  580.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Drs.  Cjaig  S.  Hartley  & 
Sunii  Saigal.  Program  Directors,  Mechanics 
and  Materials  Program.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  30&- 
1361. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  Fanuary  13.  1997. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  97-1145  Filed  1-16-97;  8:45  am] 

BILLING  COOE  7556-01 -M 


Special  Emphasis  Panel  in  Information, 
Robotics  and  Intelligent  Systems; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information.  Robotics  and  Intelligent  (1200). 

Date  and  Time:  February  6-7.  1997,  9:00 
a.m.  to  5:00  p.m. 


Place:  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Avenue,  NW,  Washington,  EXI 
20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Maria  Zemankova, 
Deputy  Division  Director,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1929. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Knowledge  Model  and  Cognitive  Systems 
Program  Career  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  13,  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-1142  Filed  1-16-97;  8:45  am] 
BILUNQ  COOe  75S»-01-M 


Special  Emphasis  Panel  In  Information, 
RotMtics  and  intelligent  Systems; 
Notice  Of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information.  Robotics  and  Intelligent  (1200). 

Date  and  Time:  February  6-7, 1997.  8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  360,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Maria  Zemankova. 
Deputy  Division  Director,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1929. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  pro(>osals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Information  Technology  and  Organizations 
Program  Career  prof)osals  as  jiart  of  the 
selection  process  for  awards. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  13,  1997. 
M,  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  97-1148  Filed  1-16-97;  8:45  ami 

BIUJNO  coos  TSOS-OI-M 
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Special  Emphasis  Panel  in  Information, 
Robotics  and  Intelligent  Systems; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Information,  Robotics  and  Intelligent  (1200). 

Date  and  Time:  February  3-4,  1997,  8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1120,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Maria  Zemankova. 
Deputy  Division  Director,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1929. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Database 
and  Expert  Systems  Program  Career 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  13,  1997. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  97-1149  Filed  1-16-97;  8:45  am] 

BtLUNG  CODE  7SS6-01-M 


Special  Emphasis  Panel  in  Information, 
Rot>otics  and  Intelligent  System; 
Notice  Of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Sp>ecial  Emphasis  Panel  in 
Information,  Robotics  and  Intelligent  (1200). 

Date  and  Time:  February  3-4.  1997,  8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1115N,  Arlington, 
VA  22230. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Maria  Zemankova, 
Deputy  Division  Director,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1929. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Rotxjtics 
and  Machine  and  Intelligence  Program 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  ptersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Ad. 

Dated:  January  13.  1997. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-1150  Filed  1-16-97;  8:45  ami 

BILUNG  CODE  7SS5-01-M 


Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Materials  Research  #1203. 

Date  and  Time:  February  10.  1997;  1 :00 
pm-9:00  pm;  February  11.'  1997;  8:00  am- 
5:00  pm. 

Place:  Princeton  Center  for  Complex 
Materials,  Bowen  Hall.  Princeton  University. 
Princeton,  NJ  08544 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Carmen  Huber, 
Associate  Program  Director,  Division  of 
Materials  Research.  Room  1065.  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Ariington,  VA  22230,  Telephone  (703)  306- 
1996. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for  the 
Materials  Research  Science  and  Engineering 
Center.  Princeton  Universitv. 

Agenda:  Presentations  and  evaluation  of 
progress. 

Reason  for  Closing:  The  activity  being 
evaluated  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  projxjsals. 
These  matters  are  exempt  under  5  U.S.C.  552 
b.  (c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  13.  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  97-1139  Filed  1-16-97:  8:45  am] 

BtLUNO  CODE  7Sa6-01-M 


Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date  and  Time:  February  3-5.  1997;  8  30 
a.m.  until  5:00  p.m. 


Place:  Room  1060,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230 

Type  ofMeetmg:  Closed. 

Contact  Person:  Dr.  joe  Jenkins.  Program 
Director.  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230 
Telephone;  (703)  306-1879. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prof)osals 
submitted  to  NSF  for  financial  support. 

Agenda  To  review  and  evaluate  the 
Analysis  Program  nominations/applications 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing.  The  proposals  being 
reviewed  include  information  of  a 
proprietan'  or  confidential  nature,  mcluding 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals 
These  matters  are  exempt  under  5  U  S  C 
552b(c)(4)  and  (6)  of  the  Government  in  the 
Sunshine  .^ct. 

Dated;  January  13,  1997 
M.  Rebecca  Winkler, 

Committee  Management  Officer 

IFR  Doc.  97-1137  Filed  1-16-97;  8  45  am] 

BILLING  CODE  7SS&-01-M 


Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory-  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Mathematical  Sciences 
(#1204). 

Doff  fr  Time:  February  10-12.  1997.  800 
a.m.  to  5:00  pm 

Place  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  1060.  Arlington. 
VA  22230 

Type  of  Meeting:  Closed. 

Contact  Person  Lloyd  E.  Douglas.  Program 
Director.  Office  of  Special  Projects, 
Mathematical  Sciences  Division,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Room  1025,  Arlington.  VA  22230.  Telephone 
(703)  306-1870 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda  To  Review  and  evaluate  proposals 
for  Faculty  Early  Career  Development 
(CAREER)  Program  in  Chemistn- 

Reason  for  Closing  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salEiries  and  f>ersonal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552B(c!  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 
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Dated:  January  13.  1997. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  97-1 146  Filed  1-16-97;  8:45  am] 

BHJJNQ  COM  TSOS-OI-M 


Special  Emphasis  Panel  in 
Mathatnatical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Elmphasis  Panel  in 
Mathematical  Sciences  (#1204) 

Date  and  Time  February  10-12.  1997,  8:30 
ain-5:00  p.m. 

Place:  Rooms  340  and  360  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lloyd  E.  Douglas.  Program 
Director.  Office  of  Special  Projects. 
Mathematical  Sciences  Division.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Room  1025,  Arlington,  VA  22230.  Telephone: 
(703)  306-1870. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  applications 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  profKJsals 
in  the  Infrastructure  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  prop>osals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  Rnancial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  L'.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  13.  1997. 
M.  Rebecca  Winkler, 

Committee  Management  Officer 

(FR  Doc.  97-1151  Filed  1-16-97.  8:45  am) 

HLUNOCOOf  7S6e-ei-M 


Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Phvsics 
(1208) 

Date  and  Time:  January  31-February  1, 
1997  from  8:30  a.m.  to  5:00  p.m. 

Place:  Room  1060,  NSF  4201  Wilson  Blvd.. 
Arlington.  VA. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr  Virginia  Brown, 
Program  Director  for  Theoretical  Physics. 
Division  of  Physics,  Room  1015,  National 
Science  Foundation,  4201  Wilson  Blvd.. 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1S05. 


Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the 
Theoretical  Physics  proposals  as  part  of  the 
selection  process  for  award. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  13,  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-1 144  Filed  1-16-97;  6:45  am] 

BILUNQ  CODE  7SS6~0i-M 


United  States  Antarctic  Program 
(USAP)  Blue  Ribtjon  Panel;  Notice  of 
Meeting;  Amendment 

The  meeting  originally  scheduled  for 
January  31-February  1  has  been 
postponed  until  February  7  and  8.  There 
are  no  other  changes  in  the  meeting 
notice.  The  announcement  of  this 
meeting  appearing  in  the  Federal 
Register  on  January  7,  1997  at  62  FR 
1001.  For  the  convenience  of  the  reader, 
the  notice  is  being  re-published  in  its 
entirety. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting. 

Name:  United  States  Antarctic  (USAP) 
Program  Blue  Ribbon  Panel  (#5131). 

Date  and  Time:  February  7  and  8. 1997 — 
8:00  am-6:00  pm  on  2/7  and  8:30  am-5  pm 
on  2/8. 

Place:  Room  1235,  NSF,  4201  Wilson 
Boulevard.  Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Guy  G.  Guthridge,  Office 
of  Polar  Programs,  Room  755,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
.Arlington,  Virginia  22230.  Telephone:  (703) 
306-1031 

Mmutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  Examine  a  full  range 
of  infrastructure,  management,  and  scientific 
options  for  the  United  States  Antarctic 
Program  so  that  the  Foundation  will  be  able 
to  maintain  the  high  quality  of  the  research 
and  implement  U.S.  policy  in  Antarctica 
under  realistic  budget  scenarios. 

Agenda:  Draft  p>anel  report  to  NSF. 

Dated:  January  13,  1997. 
M,  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  97-1141  Filed  1-16-97;  8:45  am] 
Ba.UNQ  COM  7Sa6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docltet  No.  50-277] 

Peco  Energy  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and 
Atlantic  City  Electric  Company;  Notice 
of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  PECO  Energy 
Company  (PECO,  the  licensee)  to 
withdraw  its  January  13, 1995,  as 
supplemented  by  letters  dated  March 
14, 1995  and  April  12, 1995,  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  DPR-44  for  the 
Peach  Bottom  Atomic  Power  Station, 
Unit  No,  2,  located  in  York  County, 
Pennsylvania. 

The  proposed  amendment  would 
have  revised  Tables  3.7.1  and  3.7.4  of 
the  Technical  Specifications  to  reflect  a 
change  in  the  number  of  primary 
containment  penetrations  and  isolation 
valves  associated  with  the  traversing  in- 
core  probe  (TIP)  system.  The  change  in 
primary  containment  penetrations  was 
the  result  of  planned  modifications  to 
the  TIP  system  for  both  Unit  2  and  Unit 
3.  The  Commission  issued  Amendment 
203  for  Peach  Bottom  Unit  3  on  April 
24,  1995  which  incorporated  the 
requested  changes  for  Unit  3. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  1,  1995 
(60  FR  11139).  However,  by  letter  dated 
March  15, 1996,  the  licensee  withdrew 
the  proposed  change  for  Peach  Bottom 
Unit  2. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  13,  1995,  as 
supplemented  by  letters  dated  March 
14,  1995  and  April  12, 1995,  and  the 
licensee's  letter  dated  March  15, 1996, 
which  withdrew  the  application  for 
license  amendment  for  Peach  Bottom 
Unit  2.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  (REGIONAL 
DEPOSITORY)  Education  Building, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601.  Harrisburg,  PA 
17105. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  January  1997. 
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For  the  Nuclear  RegiiJatory  Commission 
Joseph  W.  Shea. 

Project  Manager,  Project  Directorate  1-2. 
Division  of  Reactor  Projects— I/II.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-1212  Filed  1-16-97;  8:45  am] 
BILUNQ  CODE  7S90-01-P 


Nuclear  Safety  Research  Review 
Committee  (NSRRC)  Meeting  of  the 
Sut>committee  on  Research  in  Support 
of  Risk-Based  Regulation  (PRA 
Subcommittee)  and  the  Subcommittee 
on  Instrumentation  and  Control  (l&C) 
and  Human  Factors 

agency:  Nuclear  Regulatory 

Commission. 

ACTJON:  Notice  of  meeting. 


The  NSRRC  PRA  and  I&C  and  Human 
Factors  Subcommittees  will  hold  a  joint 
meeting  on  January  24,  1997.  The 
meeting  will  take  place  from  9:00  a.m.- 
5:00  p.m.  in  room  T-lOAl,  Two  White 
Flint  North  (TWFN)  Building.  11545 
Rockville  Pike.  Rockville,  MD  and  will 
be  open  to  public  attendance. 

The  Subcommittees  will:  (l)  Continue 
to  review  the  progress  of  human  factors 
research;  (2)  Identify  those  human  factor 
areas  where  progress  for  inclusion  in 
PRA  is  likely;  and  (3)  Provide 
recommendations  for  integrating  these 
human  factor  considerations  into  PRA 
methods. 

A  detailed  agenda  will  be  made 
available  at  the  meeting. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  tie  presiding 
Subcommittee  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Subcommittees. 
Qjiestions  may  be  asked  only  by 
members  of  the  NSRRC  Subcommittees 
and  the  staff.  Persons  desiring  to  make 
oral  statements  should  notify  the 
Nuclear  Regulatory  Commission  staff 
member  named  below  as  far  in  advance 
as  is  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portions  of  the 
meetings,  the  Subcommittees  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting.  The 
Subcommittees  will  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  topics  to  be  discussed. 

Further  information  regarding  topics 
to  be  covered,  the  rescheduhng  and/ or 
cancellation  of  meeting  sessions,  and 
the  Chairmen's  ruling  on  requests  for 
the  opportimity  to  present  oral 
statements  and  the  time  allotted  for 
discussion  can  be  obtained  by  a 
telephone  call  to  Dr.  Jose  Luis  M.  Cortez 


(telephone  301/415-6596)  between  9:00 
a.m.  and  4:30  p.m.  (EST).  Persons 
planning  to  attend  these  meetings  are 
urged  to  contact  the  above  named 
individual  one  or  two  business  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
that  may  have  occurred. 
Dated:  January  13.  1997, 
lose  Luis  M.  Cortez, 

Senior  Research  Program  Coordinator.  Office 
of  Nuclear  Regulatory  Research. 
[FR  Doc.  97-1213  Filed  1-16-97;  8:45  am] 
BILLING  CODE  75M-41-P 


Advisory  Committee  on  Reactor 
Safeguards,  Subv.ommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
February  5.  1997,  Room  T-2B1,  11545 
Rockville  Pike,  Rockville,  Maryland. 
The  entire  meeting  will  be  open  to 
pubhc  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  February  5.  1997—10:00 
a.m.  until  12:00  Noon. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the 
qualifications  of  candidates  for 
appointment  to  the  ACRS.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  pubhc  with  the 
conciurence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Fiulher  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 


rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  bv  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
Jolm  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  January  13,  1997 
Sun  Duraiswamy. 

Chief,  Nuclear  Reactors  Branch 

[FR  Doc.  97-1210  Filed  1-16-97;  8:45  am] 

BILLING  COO€  75«0-01-P 


[Docket  Nos.  50-498  AND  5<>-499] 

South  Texas  Project;  Intent  to  Relocate 
Local  Public  Document  Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
will  be  relocating  the  local  public 
document  room  (LPDR)  for  records 
pertaining  to  Houston  Lighting  and 
Power  Company's  South  Texas  Project. 
The  LPDR  is  currently  located  at  the  ). 
M.  Hodges  Library,  Wharton  County 
Junior  College,  Wharton,  Texas.  Library 
staff  informed  the  NRC  that  they  are  no 
longer  able  to  maintain  the  document 
collection  and  request  that  it  be  moved. 
This  notice  invites  pubhc  comment  on 
possible  LPDR  locations  in  the  vicinity 

of  the  South  Texas  Project.  Bay  City, 
Texas. 

The  South  Texas  Project  LPDR 
collection  includes  all  NRC  publicly- 
available  records  dated  January  1.  1981 
forward,  which  are  provided  in 
microfiche  form.  All  South  Texas 
Project  documents  prior  to  January  1. 
1981,  are  available  in  paper  copy  and 
take  up  approximately  27  linear' feet  of 
shelf  space. 

Among  the  factors  the  NRC  will 
consider  in  selecting  a  new  location  for 
the  LPDR  are  the  following: 

(1)  Whether  the  institution  is  an 
established  document  repository  located 
near  the  nuclear  facility  with  a  history 
of  impartially  serving  the  public; 

(2)  The  physical  facilities  available, 
including  shelf  space,  storage  space, 
patron  workspace,  copying  equipment 
and  computer  access; 

(3)  The  willingness  and  ability  of  the 
library  staff  to  maintain  the  LPDR 
collection  and  assist  the  public  in 
locating  records; 

(4)  The  nature  and  extent  of  related 
research  resources,  such  as  government 
documents; 
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(5)  The  public  accessibility  of  the 
library,  including  handicap 
accessibihty,  parking,  ground 
transportation,  and  hours  of  operation, 
particularly  evening  and  weekend 
hours; 

(6)  The  proximity  of  the  library  to 
existing  user  groups  of  the  collection,  if 
known. 

Comment  period  expires  February  18. 
1997.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
filed  on  or  before  this  date. 

Written  comments  may  be  submitted 
to  Mr.  David  Meyer.  Chief,  Regulatory 
Pubhcations  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  Gehnan  Building.  2120  L  Street 
NW,  Washington,  DC. 

Questions  concerning  the  NRC's 
LPDR  Program  should  be  addressed  to 
Ms,  Jona  L.  Souder.  LPDR  Program 
Manager,  Freedom  of  Information/Local 
Pubhc  Document  Room  Branch.  Office 
of  Information  Resources  Management. 
U.S.  Nuclear  Regulatory  Commission 
Washington,  DC  20555,  telephone 
number  301-415-7170,  or  toll-free  1- 
800-638-^081 

Dated  at  RockvUle.  .Maryland,  the  13th  day 
of  January,  1997 

For  the  Nuclear  Regulatory  Cbmraission. 

Ruasell  A.  Powell. 

Chief.  Freedom  of  InfoimationJljOcal  Public 
Document  Room  Branch.  Office  of 
Information  Resources  .Management. 
(FR  Doc.  97-1214  Filed  1-16-97.  8;45  am] 

MLUNO  COOE  7SM-01-P 


Strategic  Assessment  and 
Rebaseiining  Stakeholders  Release  of 
Phase  I!  Stakeholder  Interaction 
Report 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Release  of  Phase  II  Stakeholder 

Interaction  Report 

SUMMARY:  On  January  13,  1996,  the 
Nuclear  Regulatory  Commission 
released  the  Strategic  Assessment  and 
Rebaseiining  Initiative  Phase  11 
Stakeholder  Interaction  Report  for 
pubhc  mformation.  Volume  1  of  this 
report  provides  an  analysis  of 
significant  comments  received  from 
stakeholders  through  various  media  and 
public  conferences  Volume  II  consists 
of  copies  of  stakeholder's  written 
comments.  Volume  ill  consists  of 
transcripts  from  the  three  public 
conferences  held  in  the  fall  of  1996, 


This  four-phase  effort  was  initiated  in 
September  1995.  with  the  goal  of 
producing  a  strategic  plan  in  CY  1997. 
The  development  and  implementation 
of  this  strategic  plan  will  meet  the 
requirements  of  the  Government 
Performance  and  Results  Act  (GPRA)  of 
1993. 

The  Commission  will  utilize 
stakeholder  comments  as  it  makes  final 
decisions  on  the  issue  papers.  These 
decisions  will  provide  the  bases  for  the 
NRC's  Strategic  Plan. 

The  plan  will  provide  a  basis  for 
aligning  the  agency  organization  and 
budget  with  the  agency  mission  and 
general  goals  It  will  be  the  agency  tool 
for  setting  priorities  and  allocating 
resources  consistent  with  the  vision  and 
goals  of  the  agency. 

In  Phase  I,  a  steering  committee  was 
established  comprising  senior  agency 
managers.  The  steering  committee 
reviewed  the  NRC's  activities  to 
understand  where  the  NRC  is  today,  and 
what  needs  to  be  considered  in 
providing  options  for  responding  to 
change.  Some  key  objectives  identified 
by  the  steering  committee  were: 
establish  a  strategic  framework  under 
which  the  NRC  will  continue  to  meet  its 
primary  responsibility  of  protecting 
public  health  and  safety  and  the 
environment;  provide  a  sound  and  well- 
rounded  foundation  for  the  NRC's 
direction  and  decision-making  for  the 
rest  of  this  decade  and  into  the  next 
century;  ensure  that  the  Commission,  its 
staff.  Congress,  other  Government 
agencies,  and  the  public  have  a  common 
understanding  of  what  the  NRC's 
strategic  goals  are;  and  establish  agency 
performance  measures  to  determine  the 
e.xtent  to  which  strategic  or  tactical 
objectives  are  being  achieved. 

In  Phase  II,  the  steering  committee 
developed  issue  papers.  They  obtained 
the  Commission's  preliminary'  decisions 
on  the  issues,  and  they  released  the 
papers  for  public  comments  of  its 
stakeholders — Federal  entities 
(Administration/OMB,  Congress,  and 
other  agencies),  NRC  employees  and 
their  representatives.  Agreement  States. 
non-Agreement  States,  compliers  {e,g,, 
licensees,  employees  of  licensees, 
industry  groups),  public  interest  groups, 
and  the  public — as  part  of  the  decision- 
making process. 

They  asked  that  the  stakeholders 
focus  on  the  following  in  responding  to 
the  NRC: 

1.  What,  if  any.  important 
considerations  may  have  been  omitted 
from  the  issue  papers? 

2.  How  accurate  are  the  NRC's 
assumptions  and  projections  for  internal 
and  external  factors  discussed  in  the 
issue  papers? 


3.  Do  the  Commission's  preliminary 
views  associated  with  each  issue  paper 
respond  to  the  current  environment  and 
challenges? 

4,  Additionally,  the  Commission 
sought  comments  on  specific  questions 
identified  in  the  "Preliminary 
Commission  View"  section  of  each  issue 
paper. 

Volumes  I  and  III  can  be  obtained 
electronically  from  the  NRC's  Home 
Page  on  the  World  Wide  Web  (Internet 
address  http;//www.nrc.gov)  and 
FedWorld  at  1-800-303-9672,  Paper 
copies  of  all  three  volumes  are  available 
by  calling  NRC's  Public  Document 
Room  at  1-600-397-4209. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Craig,  Coordinator,  Strategic 
Assessment  Task  Group  at  301—415- 
3812  or  NRC's  Public  Affairs  Office  at 
415-8200. 

Dated  in  Rockville,  Maryland  this  13th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 

John  C  Hoyle 

Secretary  of  the  Commission 

[FR  Doc.  97-1211  Filed  1-16-97:  8:45  am] 

BILUNG  CODE  7S80-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26643] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

January  10,  1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application{s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Pubhc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
apphcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  3,  1997,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
decl£irant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
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identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Unitil  Corporation  (70-8969) 

Unitil  Corporation  ("Unitil"),  6 
Liberty  Lane  West.  Hampton,  New 
Hampshire.  03842-1720.  a  registered 
holding  company,  has  filed  a 
declaration  under  sections  6(a)  and  7  of 
the  Act  and  rule  54  thereunder. 

By  order  dated  November  16,  1992 
(HCAR  No.  25677),  Unitil  was 
authorized  to  issue  and  sell  up  to  76,827 
shares  of  common  stock,  no  par  value 
("Common  Stock"),  under  its  Dividend 
Reinvestment  and  Stock  Purchase  Plan 
("DRIP").  Unitil  now  proposes  to  issue 
up  to  an  additional  100,000  shares  of 
Conmion  Stock  under  the  DRIP  on 
substantially  the  same  terms  as 
previously  authorized. 

Participants  in  the  DRIP  can  have 
cash  dividends  on  all  or  part  of  their 
shares  reinvested  at  a  5%  discount  from 
current  market  prices  and/or  invest 
optional  cash  payments,  which  range 
from  $25  to  $5,000  per  calendar  year  at 
current  market  prices,  whether  or  not 
dividends  are  reinvested. 

Employees  of  Unitil  and  its 
subsidiaries  who  are  eligible  to 
participate  have  the  additional  option  to 
use  payroll  deductions  in  the  place  of 
direct  cash  payments.  No  commission  or 
service  charge  is  paid  by  particip  ats  in 
connection  with  purchases  under  the 
DRIP.  Current  market  prices  are  the 
average  of  the  high  and  low  prices 
reported  by  the  American  Stock 
Exchange  during  each  of  the  last  five 
trading  days  that  end  with  the  date  of 
the  dividend. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  97-1159  Filed  1-16-97;  8:45  am] 

BILUNG  CODE  8S10-01-M 


[Rel.  No.  IC-22459:  File  No.  812-10294] 

SoGen  Variable  Funds,  Inc.,  et  al. 
January  10, 1997 

AGENCY:  The  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Exemption  pursuant  to  the  Investment 
Company  Act  of  1940  ("1940  Act"). 


APPLICANTS:  SoGen  Variable  Funds,  Inc. 
(the  "Company").  Societe  Generale 
Asset  Management  Corp.  (the 
"Adviser")  and  certain  life  insurance 
companies  and  their  separate  accounts 
investing  now  or  in  the  future  in  the 
Company. 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  section  6(c)  for 
exemptions  from  sections  9(a).  13(a), 
15(a),  and  15(b)  thereof  and  Rules  6e- 
2(b)(15)  and  6e-3(T)(b)(15)  thereunder. 
SUMMARY  OF  THE  APPUCATION: 
Applicants  seek  an  order  to  permit 
shares  of  the  Company  to  be  sold  to  and 
held  by  separate  accoimts  funding 
variable  annuity  and  variable  life 
insurance  contracts  issued  by  both 
affiliated  and  unaffiliated  life  insurance 
companies  ("Participating  Insurance 
Companies")  or  qualified  pension  and 
retirement  plans  outside  the  separate 
account  context  ("Plans"). 
FILING  DATES:  The  application  was  filed 
on  August  12,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  AppUcants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  February  4,  1997,  and  must  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretar\',  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NVV..  Washington,  DC  20549. 
Applicants,  c/o  Philip  J.  Bafundo, 
Societe  Generale  Asset  Management 
Corp.,  1221  Avenue  of  the  Americas, 
New  York,  New  York  10020. 
FOR  FURTHER  INFORMATION  CONTACT: 
Veena  K.  Jain,  Attorney,  or  Kevin  M 
Kirchoff,  Branch  Chief,  Office  of 
Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  ft-om  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representations 

1.  The  Company,  incorporated  in 
Maryland,  is  registered  under  the  1940 
Act  as  an  open-end  management 


investment  company.  The  Company 
currently  consists  of  one  series,  the 
SoGen  Overseas  Variable  Fund  (the 
"Fund,"  together  vnth  futur?  series  of 
the  Company,  the  "Funds").  Additional 
series  may  be  established. 

2.  The  Adviser,  an  indirect,  majority- 
owned  subsidian,-  of  Societe  Generale,  is 
registered  pursuant  to  the  1940  Act  as 
an  investment  adviser  and  is  the 
investment  adviser  to  the  Company. 

3.  Shares  of  the  Funds  will  be  offered 
initially  to  the  Continental  Assurance 
Company  and  Valley  Forge  Life 
Insurance  Company,  and  eventually  to 
Participating  Insurance  Companies  and 
Plans,  to  serve  as  investment  vehicles 
for  insurance  contracts,  which  may 
include  variable  annuity  contracts, 
variable  life  insurance  contracts  and 
variable  group  life  insurance  contracts 
(collectively,  "Contracts"). 

4.  Each  Participating  Insurance 
Company  will  have  the  legal  obligation 
of  .satisfying  all  requirements  applicable 
to  it  under  the  Federal  securities  laws  in 
connection  with  any  Contract  issued  by 
such  Company. 

5.  The  Advisory  will  not  act  as 
investment  adviser  to  any  of  the  Plans 
that  will  purchase  shares  of  the 
Company.  There  will  be  no  pass- 
through  voting  to  the  participants  in 
such  Plans. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  authorizes  the 
Commission  to  grant  exemptions  from 
the  provisions  of  the  1940  Act,  and  rules 
thereunder,  if  and  to  the  extent  that  an 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act 

2.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  exempting 
them  from  sections  9(a),  13(a).  15(a). 
and  15(b)  thereof  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder  to  the 
extent  net^essary  to  permit  "mixed"  and 
"shared"  fundmg.  as  defined  below 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contrads  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust 
("LTT").  Rule  6e-2(b)(15)  provides 
partial  exemptions  from  sections  9(a), 
13(a).  15(a)  and  15(b)  of  the  1940  Act. 
The  exemptions  granted  by  Rule  6e- 
2(b)115)  are  available,  however,  only 
where  the  management  investment 
company  underlying  the  L'lT  offers  its 
shares  "exclusively  to  variable  life 
insurance  separate  accounts  of  the  life 
insurer,  or  of  any  affiliated  life 
insurance  company." 
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4.  The  relief  granted  by  Rule  6e- 
2(b)(15).  thus,  is  not  available  with 
respect  to  a  variable  life  insurance 
separate  acflOunt  that  owns  shares  of  an 
underlying  fund  that  also  offers  its 
shares  to  a  variable  annuity  or  a  flexible 
premium  variable  life  insurance 
sep>arate  account  of  the  same  company 
or  of  any  other  affiliated  insurance 
company.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for  both 
variable  annuity  and  variable  life 
insurance  separate  accounts  nf  the  same 
insurance  company  or  of  any  affiliated 
life  insurance  company  is  referred  to  as 
"Mixed  Funding."  The  relief  granted  by 
Rule  6e-2(b)(15]  is  also  not  available 
with  respect  to  a  variable  life  insurance 
separate  account  that  owns  shares  of  an 
underlying  fund  that  also  offers  its 
shares  to  separate  accounts  funding 
Contracts  of  one  or  more  unaffiliated  hfe 
insurance  companies.  The  use  of  a 
common  management  investment 
company  as  the  underlying  investment 
medium  for  variable  annuity  and/or 
variable  life  insurance  separate  accounts 
of  unaffiliated  insurance  companies  is 
referred  to  as  "Shared  Funding."  Rule 
6e-2(b)(15),  therefore,  precludes  Mixed 
and  Shared  Funding. 

5.  In  coimection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  UTT.  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
bom  sections  9(a),  131a).  15(a)  and  15(b) 
of  the  1940  Act.  The  exemptions  granted 
to  a  separate  accoimt  by  Rule  6e- 
3(T)(b)(15)  are  available  only  where  the 
UTTs  underlying  fund  offers  its  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiUated  life  insurance  company."  Rule 
6e-3(T)(b)(15)  thus  permits  Mixed 
Funding  but  does  not  [>ermit  Shared 
Funding. 

6.  Applicants  state  that  because  the 
relief  under  Rule  6e-2(b)(15)  and  Rule 
6e-3(T)rb)(15)  is  available  only  where 
shares  are  offered  exclusively  to 
separate  accounts,  additional  exemptive 
relief  is  also  necessary-  if  shares  of  the 
Funds  are  to  be  also  sold  to  Plans. 
Applicant  assert  that  the  relief  granted 
by  paragraphs  (b)(15)  of  Rules  6e-2  and 
6e-3(T)  should  not  be  affected  by  the 
proposed  sale  of  the  Funds  to  Plans. 

7.  Apphcants  submit  that  Mixed  and 
Shared  Funding  should  benefit  Contract 
owners  by:  (a)  Eliminating  a  significant 
portion  of  the  costs  of  establishing  and 
administering  separate  funds;  (b) 
allowing  for  a  greater  amount  of  assets 
available  for  investment  by  the 


Company,  thereby  promoting  economies 
of  scale,  permitting  greater  safety  though 
greater  diversification,  and/or  making 
the  addition  of  Funds  more  feasible;  and 
(c)  encoaraging  more  insurance 
companies  to  offer  Contracts,  resulting 
in  increased  competition  with  respect  to 
both  Contract  design  and  pricing,  which 
can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 
Each  Fund  of  the  Company  will  be 
managed  to  attempt  to  achieve  the 
Fund's  investment  objectives  and  not  to 
favor  or  disfavor  any  participating 
insurer  or  type  of  insurance  product. 

8.  Applicants  state  that  Section  817(h) 
of  the  Internal  Revenue  Code,  as 
amended.  ("Code")  imposes  certain 
diversification  requirements  on  the 
underlying  assets  of  Contracts.  The 
Code  provides  that  such  Contracts  shall 
not  be  treated  as  annuity  contracts  or 
life  insurance  contracts  for  any  period 
(and  any  subsequent  period)  for  which 
the  investments  are  not,  in  accordance 
with  regulations  prescribed  by  the 
Treasury  Department,  adequately 
diversified.  On  March  2,  1989,  the 
Treasury  Department  issued  regulations 
which  established  diversification 
requirements  for  the  investment 
portfolios  underlying  Contracts.  Treas. 
Reg.  1.817-5  (1989).  The  regulations 
provide  that,  to  meet  the  diversification 
requirements,  all  of  the  beneficial 
interests  in  the  investment  company 
must  be  held  by  the  segregated  asset 
accounts  of  one  or  more  insurance 
companies.  The  regulations  do, 
however,  contain  certain  exceptions  to 
this  requirement,  one  of  which  allows 
shares  in  an  investment  company  to  be 
held  by  Plans  without  adversely 
effecting  the  ability  of  shares  in  the 
same  investment  company  to  also  be 
held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  Contracts.  Treas.  Reg.  1.817- 
5(f)(3)(iiij. 

9.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasury  regulations 
and  that  the  sale  of  shares  of  the  same 
investment  company  to  both  separate 
accounts  and  Plans  could  not  have  been 
envisioned  at  the  time  of  the  adoption 
of  Rules  6e-2(b)(15)  and  6e-3{T)fb)(15), 
given  the  then-current  tax  law. 

Disqualification 

10.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  an  investment 
adviser  to  or  principal  underwriter  for 
any  registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  section  9(a)  (1)  or  (2). 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 


provMe  exemptions  from  section  9(a) 
under  certain  circimistances.  The  relief 
provided  by  Rules  6e-2(b)(15)(i)  and 
6e-3(T)(b)(15)(i)  permits  a  person 
disqualified  under  section  9(a)  to  serve 
as  an  officer,  director  or  employee  of  the 
life  insurer,  or  any  of  its  affiliates,  so 
long  as  that  person  does  not  participate 
directly  in  the  management  or 
administration  of  the  underlying  fund. 
The  relief  provided  by  Rules  6e- 
2(b)(15)(ii)  and  63-3(T)(b)(15)(ii) 
permits  the  life  insurer  to  serve  as  the 
underlying  fund's  investment  adviser  or 
principal  underwriter,  provided  that 
none  of  the  insurer's  personnel  who  are 
ineligible  pursuant  to  Section  9(a) 
participates  in  the  management  or 
administration  of  the  fund. 

11.  Applicants  state  that  the  partial 
relief  from  section  9(a)  of  the  1940  Act 
foimd  in  Rules  6»-2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder,  in  effect,  limits 
the  amount  of  monitoring  necessary  to 
ensure  compliance  with  Section  9  to 
that  which  is  appropriate  in  light  of  the 
policy  and  purpotes  of  section  9. 
Applicants  assert  that  those  rtiles  reflect 
a  recognition  that  it  is  not  necessary  for 
the  protection  of  investora  or  the 
purposes  fairly  intended  by  the  policy 
or  provisions  of  the  1940  Act  to  apply 
the  provisions  of  section  9(a)  to  the 
many  individuals  La  an  insurance 
company  complex,  most  of  whom 
typically  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  in  that  organization.  It  is  also 
unnecessary  to  apply  section  9  (a)  to  the 
many  individuals  in  various  imaffiiiated 
insurance  companies  (or  affiliated 
companies  of  Participating  Insurance 
Companies)  that  may  utilize  the 
Company  as  the  funding  mediiun  for 
Contracts.  Therefore,  Applicants  assert, 
applying  the  restrictions  of  section  9(a) 
serves  no  regulatory  purpose. 
Applicants  also  state  that  the  relief 
requested  should  not  be  affected  by  the 
proposed  sale  of  shares  of  the  Funds  to 
the  Plans  because  the  Plans  are  not 
investment  companies  and  are  not, 
therefore,  to  section  9(a). 

Pass-Through  Voting 

12.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
assume  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account. 

13.  Rule  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  in  certain 
limited  circumstances.  Rules  6e- 
2(b)(15)(iii)(A)  and  6e-3(T)(b)(15)(iii)(A) 
provide  that  the  insurance  company 
may  disregard  the  voting  instructions  of 
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its  Contract  owTiers  with  respect  to  the 
investments  of  an  underlying  fund, 
when  reauired  to  do  so  by  an  insurance 
regulatory  authority.  Rules  6e- 
2(b)(15)(iii)(B)  and  6e-3(T)(b)(15)(iii)(B) 
also  provide  that  the  insurance 
company  may  disregard  voting 
instructions  of  its  Contract  owners  if  the 
Contract  owners  initiate  any  change  in 
the  investment  company's  investment 
policies,  principal  underwriter,  or  any 
investment  adviser,  provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraphs  Cb)(15)(ii)  and 
(bK7)(ii)  (B)  and  (C)  of  each  rule. 

14.  Applicants  state  that  shares  of  the 
Funds  sold  to  Plans  will  be  held  by  the 
trustees  of  such  Plans  as  required  by 
section  403(a)  of  the  Employee 
Retirement  Income  Security  Act 
("ERISA").  Section  403(a)  also  provides 
that  the  trustees  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  the  Plan  with  two  exceptions:  (a) 
when  the  Plan  expressly  provides  that 
the  trustees  are  subject  to  the  direction 
of  a  named  fiduciary'  who  is  not  a 
trustee,  in  which  case  the  trustees  are 
subject  to  proper  directions  made  in 
accordance  with  the  terms  of  the  Plan 
and  not  contrary  to  ERISA;  and  (b)  when 
the  authority  to  manage,  acquire  or 
dispose  of  assets  of  the  Plan  is  delegated 
to  one  or  more  investment  managers 
pursuant  to  section  402(c)(3)  of  ERISA. 
Unless  one  of  the  two  exceptions  stated 
in  section  403(a)  applies.  Plan  trustees 
have  the  exclusive  authority  and 
responsibility  for  voting  proxies.  Where 
a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
to  the  named  fiduciary.  In  any  event, 
there  is  no  pass-through  voting  to  the 
participants  in  such  Plans.  Accordingly, 
Apphcants  note  that,  unlike  the  case 
with  insurance  company  separate 
accounts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
Plans  because  the  Plans  are  not  entitled 
to  pass-through  voting  privileges. 

Conflicts  of  Interest 

15.  Applicants  assert  that  Shared 
Funding  does  not  present  any  issues 
that  do  not  already  exist  where  a  single 
insurance  company  is  ficensed  to  do 
business  in  several  states.  Applicants 
note  that  where  Participating  Insurance 
Companies  are  domiciled  in  different 
states,  it  is  possible  that  the  state 
insurance  regulatory  body  in  a  state  in 
which  one  Participating  hisurance 
Company  is  domiciled  could  require 
action  that  is  inconsistent  with  the 


requirements  of  insurance  regulators  in 
one  or  more  other  states  in  which  other 
Participating  Insurance  Companies  are 
domiciled.  Applicants  submit  that  this 
possibility  is  no  different  and  no  greater 
than  exists  where  a  single  insurer  and 
its  affiliates  offer  their  insurance 
products  in  several  states. 

16.  Applicants  further  submit  that 
affiliation  does  not  reduce  the  potential 
for  differences  among  state  regulatorv 
requirements.  In  any  event,  the 
conditions  (adapted  from  the  conditions 
included  in  Rule  6e-3(T)(b)(15) 
discussed  below)  are  designed  to 
safeguard  against  any  adverse  effects 
that  these  differences  may  produce.  If  a 
particular  state  insurance  regulator's 
decision  confiicts  with  the  decisions  of 
a  majority  of  other  state  regulators,  the 
affected  insurer  may  be  required  to 
withdraw  its  separate  account's 
investment  in  the  relevant  Funds.  The 
requirement  will  be  provided  for  in 
agreements  that  will  be  entered  into  by 
Participating  Insurance  Companies  with 
respect  to  their  participating  in  the 
Company. 

17.  Applicants  also  argue  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
pohcies,  principal  underwriter,  or 
investment  adviser  initiated  by  Contract 
owners.  Potential  disagreement  is 
limited  by  the  requirement  thet  the 
Participating  Insurance  Company's 
disregard  of  voting  instructions  be  both 
reasonable  and  based  on  specific  good 
faith  determinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
instructions  represents  a  minoritv 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Fund,  to  withdraw  its 
investment  in  that  Fund.  No  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  'The  requirement  will 
be  provided  for  in  agreements  that  will 
be  entered  into  by  Participating 
Insurance  Companies  with  respect  to 
their  participating  in  the  Company. 

18.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of  a 
fund  with  Mixed  Funding  would  or 
should  be  materially  different  from  what 
those  poUcies  would  or  should  be  if 
such  investment  company  or  series 
thereof  funded  only  variable  annuity  or 
variable  life  insurance  contracts, 
whether  flexible  premium  or  scheduled 
premium  policies.  Moreover,  Applicants 
represent  that  the  Funds  will  not  be 
managed  to  favor  or  disfavor  any 


particular  msurance  company  or  type  of 
Contract. 

19.  Applicants  note  that  Section 
817(h)  of  the  Code  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  Contracts  held  in 
the  portfolios  of  management 
investment  companies.  Treasur%' 
regulation  1.817-5(f)(3)(iii),  which 
established  diversification  requirements 
for  such  portfolios,  specifically  permits 
"qualified  pension  or  retirement  plans" 
and  separate  accounts  to  share  the  same 
underlying  investment  company 
Therefore,  Applicants  have  concluded 
that  neither  the  Code,  nor  the  Treasury 
regulations,  nor  the  revenue  rulings 
thereunder,  present  any  inherent 
conflicts  of  interest  if  Plans,  vanabie 
annuity  separate  accounts  and  variable 
life  insurance  separate  accounts  all 
invest  in  the  same  management 
investment  company. 

20.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  Contracts  and 
Plans,  these  tax  consequences  do  not 
raise  any  conflicts  of  interest.  When 
distributions  are  to  be  made,  and  the 
separate  account  or  the  Plan  cannot  net 
purchase  payments  to  make  the 
distributions,  the  separate  account  or 
the  Plan  will  redeem  shares  of  the 
Company  at  their  net  asset  value.  The 
Plan  will  then  make  distributions  in 
accordance  with  the  terms  of  the  Plan. 
A  Participating  Insurance  Company  will 
make  distributions  in  accordance  with 
the  terms  of  the  Contract. 

21.  With  respect  to  voting  rights. 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
such  voting  rights  to  Contract  o^^-ners 
and  to  Plans.  Applicants  represent  that 
the  transfer  agent  for  the  Company  will 
inform  each  Participating  Insurance 
Company  of  its  share  ownership  as  well 
as  inform  the  trustees  of  Plans  of  their 
holdings.  A  Participating  Insurance 
Company  will  then  solicit  voting 
instructions  in  accordance  with  Rules 
6e-2  and  6e-3(T). 

22.  Applicants  argue  that  the  ability  of 
the  Funds  to  sell  their  respective  shares 
directly  to  Plans  does  not  create  a 

'senior  security."  as  such  term  is 
defined  under  section  18(g)  of  the  1940 
Act.  with  respect  to  any  Contract  owner 
as  opposed  to  a  participant  under  a 
Plan.  Regardless  of  the  rights  and 
benefits  of  Plan  participants  and 
Contract  owners  under  their  respective 
Plans  and  Contracts,  the  Plans  and 
separate  accounts  have  rights  only  with 
respect  to  their  shares  of  the  Funds. 
Such  shares  may  be  redeemed  only  at 
net  asset  value.  No  shareholder  of  the 
Company  has  any  preference  over  any 
other  shareholder  with  respect  to 
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distribution  of  assets  or  payment  of 
dividends. 

23.  Applicants  state  that  there  are  no 
conflicts  of  interest  between  Contract 
owners  and  Plan  participants  with 
respet:t  to  the  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  The  state 
insurance  commissioners  have  been 
given  the  veto  power  to  prevent 
insurance  companies  indiscriminately 
redeeming  their  separate  accounts  out  of 
one  Fund  and  investing  those  assets  in 
another  Fund.  Generally,  to  accomplish 
such  redemptions  and  transfers, 
complex  and  time  consuming 
transactions  mu.st  be  undertaken. 
Conversely,  trustees  of  Flans  can  make 
the  decision  quickly  and  implement 
redemption  of  shares  from  the  Company 
and  reinvest  the  monies  in  another 
funding  vehicle  without  the  same 
regulatory  impediments  or.  as  is  the 
case  with  most  Plans,  even  hold  cash 
pending  a  suitable  investment.  Based  on 
the  foregoing.  Applicants  represent  that 
even  should  there  arise  issues  where  the 
interests  of  Contract  owners  and  the 
interests  of  the  Plans  and  Plan 
participants  conflict,  the  issues  can  be 
almost  immediately  resolved  in  that 
trustees  of  the  Plans  can,  independently, 
redeem  shares  out  of  the  Company. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majo-ity  of  the  Board  of  Directors 
("Board")  of  the  Company  shall  consist 
of  persons  who  are  not  "interested 
persons  '  of  the  Funds,  as  defined  bv 
section  2(a)(19)  of  the  1940  Act  and 
rules  thereunder,  and  as  modified  by 
any  applicable  orders  of  the 
Commission,  except  that,  if  this 
condition  is  not  met  by  reason  of  death, 
disqualification,  or  bona  fide  resignation 
of  any  director,  fhen  the  operation  of 
this  condition  shall  be  suspended:  (a) 
For  a  period  of  4.'i  days,  if  the  vacancy 
or  vacancies  may  be  filled  by  the  Board; 
fb)  for  a  period  of  fiO  days,  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies:  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Board  will  monitor  the 
Company  for  the  exi.stence  of  any 
material  irreconcilable  conflict  between 
and  among  the  interests  of  Contract 
owners  of  all  separate  accounts 
investing  in  the  Company.  A  material 
irreconcilable  conflict  mav  arise  for  a 
variety  of  reasons,  including,  (a)  An 
action  by  any  state  in.surance  regulatory 
authority:  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax.  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 


action  or  interpretive  letter,  or  any 
similar  adion  by  insurance,  tax,  or 
securities  regulatory  authorities:  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding:  (d)  the  manner 
in  which  the  investments  of  the 
Company  are  managed;  (e)  a  difference 
in  voting  instructions  given  by  owners 
of  variable  annuity  and  variable  life 
insurance  contracts;  or  (Q  a  decision  by 
an  insurer  to  disregard  voting 
instructions  of  Contract  owners. 

3.  Participating  Insurance  Companies 
and  the  Adviser,  and  any  Plan  that 
executes  a  participation  agreement  upon 
becoming  an  owner  of  10  percent  or 
more  of  the  issued  and  outstanding 
shares  of  the  Company  (collectively, 
"Participating  Parties")  will  report  any 
potential  or  existing  conflicts  of  which 
it  becomes  aware  to  the  Board, 
participating  Parties  will  be  responsible 
for  assisting  the  Board  in  carrying  out  its 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  it 
to  consider  any  issues  raised.  This 
responsibility  includes,  but  is  not 
limited  to,  an  obligation  by  a 
Participating  Insurance  Company  to 
inform  the  Board  whenever  contract 
owner  voting  instructions  are 
disregarded.  The  responsibility  to  report 
such  information  and  conflicts  and  to 
assist  the  Board  will  be  a  contractual 
obligation  of  all  Participating  Parties 
investing  in  the  Company  under  their 
agreements  governing  participation  in 
the  Company,  and  such  agreements 
shall  provide  that  these  responsibilities 
will  be  carried  out  with  a  view  only  to 
the  interests  of  the  Contract  owners  and, 
if  applicable,  Plan  participants. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  by  a  majority  of  its 
disinterested  directors,  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  parties  shall,  at 
their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  disinterested  directors), 
take  whatever  steps  are  necessary  to 
remedy  or  eliminate  the  material 
irreconcilable  conflict,  including:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  the  Company  or  any  Fund  therein 
and  reinvesting  such  assets  in  a 
different  investment  medium,  which 
may  include  another  Fund,  if  any,  of  the 
Company  or  submitting  the  question  of 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
Contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e..  variable  annuitv  or  variable 
life  insurance  contract  owners  of  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 


segregation,  or  offering  to  the  affected 
Contract  owners  the  option  of  making 
such  a  change;  (h)  withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Plans  from  the  Company  and 
reinvesting  those  assets  in  a  different 
investment  medium:  and  (c) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  a 
Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
voting  instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the  insurer 
may  be  required,  at  the  Companv's 
election,  to  withdraw  its  separate 
account's  investment  in  the  Company, 
and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibility  of  taking  remedial 
action  in  the  event  of  a  Board 
determination  of  the  existence  of  a 
material  irreconcilable  conflict  and 
bearing  the  cost  of  such  remedial  action, 
shall  be  a  contractual  obligation  of  all 
Participating  Parties  under  their 
agreements  governing  participation  in 
the  Company,  and  these  responsibilities 
will  be  carried  out  with  a  view  only  to 
the  interests  of  the  Contract  owners  and, 
as  applicable.  Plan  participants.  For 
purposes  of  this  Condition  Four,  a 
majority  of  the  disinterested  members  of 
the  Board  will  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but  in  no  event  will  the 
Company  or  the  Adviser  or  any  Plan  be 
required  to  establish  a  new  funding 
medium  for  any  Contract.  ivJb 
Participating  Insurance  Company  shall 
be  required  by  this  Condition  Four  to 
establish  a  new  funding  medium  for  any 
Contract  if  an  offer  to  do  so  has  been 
declined  by  a  vote  of  a  majority  of 
Contract  owners  materially  adversely 
affected  by  the  material  irreconcilable 
conflict. 

5.  All  Participating  Parties  will  be 
promptly  informed  in  writing  of  the 
Board's  determination  that  a  material 
irreconcilable  conflict  exists  and  its 
implications. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Contract  owners  so  long 
as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  Contract 
owners.  Accordingly,  the  Participating 
Insurance  Companies  will  vote  shares  of 
a  Fund  held  in  their  separate  accounts 
in  a  manner  consistent  with  voting 
instructions  timely  received  from 
Contract  owners.  Participating 
Insurance  Companies  will  be 
responsible  for  assuring  that  each  of 
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their  separate  accounts  calculates  voting 
privileges  in  a  manner  consistent  with 
all  other  Participating  Insurance 
Companies.  The  obligation  to  calculate 
voting  privileges  in  a  marmer  consistent 
with  all  other  separate  accounts 
investing  in  the  Company  will  be  a 
contractual  obUgation  of  all 
participating  Insurance  Companies 
under  the  agreements  governing 
participation  in  the  Company.  Each 
Participating  Insurance  Company  will 
vote  shares  for  which  it  has  not  received 
voting  instructions  as  well  as  shares  it 
owns  in  the  same  proportion  as  it  votes 
shares  for  which  it  has  received 
instructions. 

7.  All  reports  of  potential  or  existing 
conflicts  of  interest  received  bv  a  Board, 
and  all  Board  action  with  regard  to 
determining  the  existence  of  a  conflict. 
notif\'ing  Participating  Parties  of  a 
conflict,  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  appropriate  Board  or 
other  appropriate  records,  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

8.  The  Company  will  notifv  all 
Participating  Insurance  Companies  that 
separate  account  prospectus  disclosure 
regarding  potential  risks  of  Mixed  and 
Shared  Funding  may  be  appropriate. 
The  Company  shall  disclose  in  its 
prospectus  that:  (a)  Its  shares  are  offered 
to  Plans  and  to  separate  accounts  that 
fund  all  types  of  Contracts  offered  by 
various  insurance  companies;  (b) 
material  irreconcilable  differences  may 
arise:  and  (c)  the  Board  will  monitor 
events  in  order  to  identify  any  material 
conflicts  of  interest  and  determine  what 
action,  if  any.  should  be  taken. 

9.  The  Company  will  compiv  with  ail 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which  for  the.se 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
Company)  and  in  particular,  the 
Company  will  either  provide  for  annua! 
meetings  (except  insofar  as  the 
Commission  may  interpret  section  16  of 
the  1940  Act  not  to  require  such 
meetings)  or,  if  annual  meetings  are  not 
held,  comply  with  section  16(cl  cf  the 
1940  Act  (although  the  Company  is  one 
of  the  trusts  described  in  section  16(c) 
of  the  1940  Act),  as  well  as  with  section 
16(a)  and.  if  and  when  applicable, 
section  16(h)  of  the  1940  Act.  Further, 
the  Fund  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  section  16(a)  with 
respect  to  periodic  elections  of  directors 
(or  trustees)  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 


10.  If  an  to  the  extent  Rule  6e-2  or 
Rule  6e-3(T)  is  am  emended,  or  Rule 
6e— 3  is  adopted,  to  provide  exemptive 
relief  from  any  provision  of  the  1940 
Act  or  the  niles  thereunder  with  respecl 
to  Mixed  and  Shared  Funding  on  terms 
and  conditions  materially  different  from 
any  exemptions  granted  in  the  order 
requested  by  Applicants,  then  the 
Company  and/or  the  Participating 
Parties,  as  appropriate,  shall  take  such 
steps  as  may  be  necessary  to  comply 
with  Rule  6e-2  or  Rule  6fr-3(T).  as 
amended,  and  Rule  6e-3,  as  adopted,  to 
the  extent  such  rules  are  applicable. 

11.  No  less  than  annually,  the 
Participating  Parties  shall  submit  to  the 
Board  such  reports,  materials,  or  data  as 
the  Board  may  reasonable  request  so 
that  it  may  carr\-  out  fully  the 
obligations  imposed  upon  them  by  the 
conditions  stated  in  the  application. 
Such  reports,  materials,  and  data  shall 
be  submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  Participating  Parties  to 
provide  these  reports,  materials,  and 
data  to  the  Board  shall  be  a  contractual 
obhgation  of  all  Participating  Parties 
under  the  agreements  governing  their 
participation  in  the  Company. 

12.  In  the  event  that  a  Plan 
shareholder  should  ever  become  an 
owner  of  10  percent  or  more  of  the 
assets  of  the  Company,  that  Plan 
shareholder  will  execute  a  fund 
participating  agreement  with  the 
Company.  A  Plan  shareholder  waU 
execute  an  application  containing  an 
acknowledgement  of  this  condition  at 
the  time  of  the  initial  purchase  of  shares 
of  the  Company. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  polic)^  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  thp  Division  of 
investment  .Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  SoiTt'tan, 
iFRDoc.  97-1160  Filed  1-16-97.3:45  am] 
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AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
De registration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  TrustFunds  Institutional 

Funds 

RELEVANT  ACT  SECTiON:  Section  8(f) 

SUMMARY  OF  APPLICAT»ON:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILING  DATE:  The  application  was  filed 
on  December  30.  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  .\n 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  heanng. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  See's  Secretary 
and  serving  applicant  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 
by  530  p.m.  on  February  4.  1997.  and 
should  be  accompanied  by  proof  of 
ser\ice  on  the  applicant,  in  the  form  of 
an  affidavit  or.  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  b\'  writing  to 
the  SEC's  Secretary 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW..  Washington.  DC  20549. 
Applicant.  28  State  Street.  Boston. 
Massachusetts  02109. 

FOR  FURIHER  INFORMATION  CONTACT: 

Diane  L.  Titus. }  iralegal  Specialist,  at 
(202)  942-0584.  or  Man'  Kay  Freeh 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  cf  the 
application  The  complete  application 
may  be  obtdined  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

.Applicant's  Representations 

1.  .^ppluant  is  an  open-end. 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  .August  23,  1985, 
applicant  registt  ed  under  the  .Act  and 
filed  a  registration  statement  of  Fonri  N- 
\A  under  the  Act  and  the  Securities  Act 
of  1933  Applicant  has  never 
commenced  operations. 

2.  Applicant  has  no  securityholders, 
debts,  liabilities  or  assets.  Applicant  is 
no'  a  party  to  any  litigation  or 
administrative  proceeding.  .Applicant  is 
not  now  engaged,  nor  does  it  propose  to 
engage,  m  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 
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For  the  SEC.  by  the  Divismn  of  Investment 
Management,  under  delegatPil  authority. 
Margaret  H.  McFarland. 
Deputy  Secret  an- 

|FK  Doc.  97-1158  Filed  1-1&-97:  8:45  am] 
BILUNG  COOE  S010-01-M 


Pnvestment  Company  Act  Release  No. 
22457;  811-4353] 

TrustFunds  Mortgage  *  Plus  Trust; 
Notice  of  Application 

lanuary  10.  1997. 

AGENCY:  Securities  and  Exchange 

Commission  {"SEC  ). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  TrustFunds  Mortgage  +  Plus 
Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNQ  DATE:  The  application  was  filed 
on  December  ."^0,  1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  .^n 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing 
Interested  persons  ma\  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  bv 
mail.  Hearing  requests  should  be 
received  by  the  SEC  bv  5:30  p.ri?.  on 
February  4.  1997,  and  should  be 
accompanied  by  proof  of  ser\  ice  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  rea.son  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary 

ADDRESSES:  Secretarv'.  SEC.  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
Applicant,  28  State  Street,  Boston, 
Massachusetts  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Marv  Kav  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  .Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summarv  of  the 
application.  The  coniplete  application 
may  be  obtained  for  a  tee  from  the  SEC's 
Public  Reference  Branch 

Applicant's  Representations 

1.  Applicant  is  an  open-end.  non- 
diversified  management  investment 


company  organized  as  a    fassachusetts 
business  trust.  On  July         1985, 
applicant  registered  under  the  Act  and 
filed  a  registration  statement  of  Form  N- 
lA  under  the  Act  and  the  Securities  Act 
of  1933.  Applicant  has  never 
commenced  operations. 

2.  Applicant  has  no  securityholders, 
debts,  liabilities  or  assets.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant  is 
not  now  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
jFR  Doc.  97-1157  Filed  1-16-97;  8:45  ami 
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[Release  No.  34-38152;  File  No.  SR-CBOE- 

96-79) 

lanuary  10,  1997. 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Elimination  of 
Position  and  Exercise  Limits  for  FLEX 
Equity  Options 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder, 2 
notice  is  hereby  given  that  on  December 
27,  1996,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  'Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE,  pursuant  to  Rule  19b-4  of 
the  Act,  proposes  to  revise  Exchange 
Rules  4.11.  4.12.  and  24A. 7  to  eliminate 
position  and  exercise  lim.its  for  FLEX 
Equity  Options. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puq30se  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  piu-pose  of  and  basis  for  the 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Pule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  eliminate  position  and 
exercise  limits  for  FLEX  Equity  Options. 
Currently.  Exchange  Rule  24A.7(b)  sets 
forth  position  limits  for  FLEX  Equity 
Options  3  equal  to  three  times  the 
positions  limits  for  corresponding  Non- 
FLEX  Equity  Options.  Generally, 
position  limits  are  set  forth  in  Exchange 
Rule  4.11  and  exercise  limits  are  set 
forth  in  Exchange  Rule  4.12. 

The  Exchange  believes  that  the 
elimination  of  such  limits  is  appropriate 
given  the  institutional  nature  of  the 
market  for  FLEX  Equity  Options. 
According  to  the  Exchange,  many  large 
investors  find  the  use  of  exchange- 
traded  options  impractical  because  of 
the  constraints  imposed  by  position 
limits.  The  Exchange  believes  that  the 
elimination  of  position  limits  will 
attract  additional  investors  to  exchange- 
traded  options,  thereby  reducing 
transaction  costs  as  well  as  improving 
price  efficiency  for  all  exchange-traded 
option  market  participants. 

The  Exchange  also  believes  that  FLEX 
Equity  Options,  after  the  elimination  of 
position  limits,  may  become  an 
important  part  of  large  investors' 
investment  strategies.  In  the  absence  of 
position  limits,  investors  will  be  able  to 
use  options  to  implement  specific 
viewpoints  regarding  the  underlying 
common  stock. 

The  Exchange  also  anticipates  that 
issuers  of  stocks  underlying  FLEX 
Equity  Options  will  use  these  options, 
primarily  through  the  sale  of  puts,  as 
part  of  their  stock  repurchase 
programs.'*  In  many  cases,  the  size  of 
announced  buy-back  programs 
significantly  exceeds  the  number  of 
shares  that  could  be  repurchased  under 
the  position  limits  currently  imposed  on 
FLEX  Equity  Options.  While  the 
Exchange  does  not  expect  that  corporate 


■15U.S.C.  §78s(b)(l). 
'17CFR240.]9b-4. 


J  In  gpnerai.  Fl.tX  Equity  Opiions  provide 
inves'nrs  with  the  ability  lo  customize  basic  option 
features  including  .size,  expiration  date,  and 
exercise  style. 

••The  Commission  notes  that  issuers  would,  of 
course,  need  to  comply  with  ail  applicable 
provisions  of  the  federal  securities  laws  in 
conducting  their  share  repurchase  programs. 
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issuers  will  use  the  sale  of  put  opUons 
to  buy  all  the  securities  that  are  covered 
by  their  repurchase  programs,  FLEX 
Equity  Options  without  position  limits 
at  least  will  provide  issuers  with  an 
alternative.  The  inability  of  corporations 
to  use  the  sale  of  exchange-traded  equity 
put  options  on  a  significant  scale 
relegates  this  activity  to  less  transparent 
markets,  such  as  offshore  markets  which 
do  not  come  under  Commission 
oversight. 

Pursuant  to  Section  13(d)  of  the  Act 
and  the  rules  and  regulations 
thereimder,  the  inclusion  of  any  option 
position  is  required  when  reporting  the 
beneficial  ownership  of  more  than  5% 
of  any  equity  security.*  The  integration 
of  options  and  reporting  requirements  in 
the  underlying  security  pursuant  to 
Section  13(d)  makes  large  option 
positions  widely  known  and  easily 
monitored  by  regulators  and  other 
market  participants.  In  this  light,  FLEX 
Equity  Options  trading  will  have  the 
transparency  of  any  exchange-traded 
option  transaction  or  position  (open 
interest)  plus  the  call  market  focus  of 
liquidity  inherent  in  the  Request  for 
Quote  ("RFQ")  process.  Similar  to  Non- 
FLEX  options,  positions  in  FLEX 
options  are  required,  pursuant  to 
Exchange  Rule  4.13,  to  be  reported  to 
the  Exchange  when  an  account 
establishes  aggregate  same-side  of  the 
market  position  of  200  or  more  FLEX 
option  contracts. 

The  Exchange  recognizes  the 
theoretical  possibility  that  a  would-be 
manipulator  could  initiate  a  large  FLEX 
Equity  Option  RFQ  with  no  intention  of 
actually  trading.  Such  tactics,  however, 
would  be  obvious  to  the  Exchange 
surveillance  staff  as  well  as  to  the 
Commission,  and  could  be  handled 
imder  current  Exchange  rules. 

2.  Statutory  Basis 

The  CBOE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  in  general  and  furthers  the 
objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 


'  Pursuant  to  Rule  13d-3  under  the  Act,  a  person 
will  be  deemed  to  be  the  beneficial  owner  of  a 
security  if  that  person  has  the  right  to  acquire 
beneficial  ownership  of  such  security  within  sixt>' 
days,  including  the  right  to  acquire  through  the 
exercise  of  any  option. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  conunents  on  tie 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Kule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  uiitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington.  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-96- 
79  and  should  be  submitted  bv  Februan 
7.  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  97-1222  Filed  1-16-97;  8:45  am] 
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SeH-Regulatory  Organizations; 
International  Securtties  Clearing 
Corporation;  Notice  of  Filing  and 
Imntedlate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Officer  Titles 

Pursuant  to  Section  19(b)(l)i  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
December  11,  1996,  tne  International 
Securities  Clearing  Corporation 
("ISCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
In  Items  I,  II,  an    III  below,  which  items 
have  been  prepared  primarily  by  ISCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
ISCC's  rules  and  by-laws  to  create  the 
new  title  of  managing  diredor. 

II.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vdth  the  Commission. 
ISCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  TV  below.  ISCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

I  A)  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  order  to  conform  with  how  ISCC 
and  many  firms  in  the  industry  operate. 
ISCC  has  created  the  new  title  of 
managing  director  The  purpose  of  the 
proposed  rule  change  is  to  modify 
ISCC's  rules  and  by-laws  to 
accommodate  the  f  lange  in  ISCC's 
internal  management  structure.  Section 
3.1  of  the  by-laws  is  amended  to  reflect 
the  creation  of  the  new  position  of 
managing  director  and  also  to  permit 
ISCC  to  designate  one  or  more  vice 
presidents  as  senior  vice  presidents  The 
proposed  rule  change  amends  Section 


»17CFR200.3O-3(a)(12). 


'15  U.S.C.  78»(b){l). 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  ISCC. 


J 
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3.5  of  the  by-laws  to  provide  managing 
directors  with  the  powers  and  duties 
formerly  given  to  executive  vice 
presidents.  Sections  1.2  and  1.8  of  the 
by-laws  are  amended  to  permit 
managing  directors  to  call  special 
shareholder  meetings  and  to  act  as 
presiding  officer  at  a  shareholder 
meeting.  Section  3.6  is  amended  to 
provide  that  in  the  event  the  President 
is  unable  to  act,  managing  directors, 
executive  vice  presidents,  and  then  vice 
presidents  may  assume  such  duties. 

The  proposed  rule  change  also  makes 
certain  amendments  to  ISCC's  rules. 
Rule  22  is  amended  to  eliminate  the 
ability  of  an  executive  vice  president  or 
vice  president  to  suspend  the  rules  and 
to  permit  the  general  counsel  to  exercise 
such  authority.  Rule  23  is  amended  to 
eliminate  the  ability  of  executive  vice 
presidents  to  act  on  behalf  of  ISCC  and 
to  grant  such  authority  to  managing 
directors.  Pursuant  to  Rule  33.  the  Board 
of  Directors  can  now  delegate  the 
authority  to  prescribe  procedures  and 
regulations  to  managing  directors  rather 
than  to  executive  vice  presidents. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  ^  and  the  rules 
and  regulations  thereunder  because  it 
makes  technical  modifications  to  ISCC's 
rules  and  by-laws  so  that  they  coincide 
with  ISCC's  new  internal  management 
structure. 

IB)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

ISCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 
(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  ISCC  will  notify 
the  Commission  of  any  written 
comments  received  by  ISCC. 

III.  Date  of  EfFectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  ♦  of  the  Act  and  pursu.int 
to  Rule  19b-4(e)(3)  *  promulgated 
thereunder  in  that  the  proposed  rule 
change  is  concerned  solely  with  the 
administration  of  ISCC.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 


it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  ISCC. 

All  submissions  should  refer  to  File 
No.  SR-ISCC-96-06  and  should  be 
submitted  by  February  7,  1997 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland, 
Deputy  Secretary 
IFR  Doc.  97-1218  Filed  1-16-97;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting  Partial 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  to  Make  Permanent  the 
Near  Neighbor,  Capital  Utilization  and 
Rule  103A  Pilot  Programs  for 
Measuring  Specialist  Performance  and 
Adopt  a  New  Specialist  Performance 
Measure 

January  10,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  and  Rule  19b-^  thereunder.  2 
notice  is  hereby  given  that  on  December 
3,  1996,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  E,xchange 


Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  portion  of 
the  proposal  to  make  permanent  the 
Near  Neighbor,  Capital  Utilization,  and 
Rule  103A  pilot  programs  for  measuring 
specialist  performance. ^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
making  permanent  certain  pilot 
programs  for  measuring  specialist 
performance  and  adopting  a  new 
specialist  performance  measure.  The 
three  pilots  are  the  Near  Neighbor  pilot, 
the  Capital  Utilization  Data  pilot,  and 
the  Rule  103 A  pilot.*  The  Exchange  also 
proposes  to  adopt  a  new  performance 
measure,  the  "adjusted  stabilization" 
rate  measure. 


>\5V  S.C.  78q-l 

M5  U  S.C.  78s(b!(3)(.A)(iii). 

'17CFR240  19b-4(e)(3). 


•l7Cm200.30-3(a)(12). 
'15  U.S.C  78»(b)(l). 

»17CFR240.19»>-4. 


'In  partially  approving  the  NYSE  proposal,  the 
Commission  is  not  approving,  at  this  time,  the 
portion  of  the  proposal  relating  to  implementing  a 
new  specialist  performance  measure,  the  "adjusted 
stabilization"  rate.  That  portion  of  the  proposal  is 
being  published  for  comment  in  this  notice. 

*  The  Commission  notes  that  the  capital 
utilization  and  near  neighbor  measures  currently 
are  only  used  by  the  .Mltjcation  Committee  in 
making  specialist  allocation  decisions.  The 
Commission  initially  approved  the  capital 
utilization  program  on  a  one-year  pilot  basis  in 
Securities  Exchange  Act  Release  No.  33369 
(December  22.  1993).  58  FR  89431  (December  30. 
1993).  The  Commission  approved  a  six-month 
extension  of  the  pilot  program  in  Securities 
Exchange  Act  Release  No.  35175  (December  29. 
1994).  60  FR  2167  (January  6.  1995)  (extending  pilot 
through  June  30,  1995).  The  Commission  approved 
two  subsequent  extensions  of  the  pilot  so  that  the 
Exchange  and  the  Commis.^ion  could  evaluate  the 
capital  utilization,  near  neighbor,  and  Rule  103A 
programs  concurrently.  See  Securities  Exchange  Act 
Release  Nos.  35926  (lune  30.  1995).  60  FR  35760 
duly  n.  1995)  (extending  pilot  through  September 
10.  1996)  and  37668  (September  11.  1996).  61  FR 
49371  (September  19.  1996)  (extending  pilot 
through  January  10.  1997).  The  Commission 
approved  the  near  neighbor  program  on  a  pilot  basis 
in  Securities  Exchange  Act  Release  No  35927  (June 
30.  1995).  60  FR  35927  (July  11.  1995)  (pilot 
approved  through  September  10.  1996).  The 
Commission  approved  an  extension  of  the  near 
neighbor  pilot  program,  until  lanuary  10.  1997.  in 
Securities  Exchange  Act  Release  No.  37668 
(September  11.  1996).  61  FR  49371  (September  19, 
1996).  The  Rule  103A  pilot  program  was  initially 
adopted  in  1979.  See  Ses^irities  Exchange  Act 
Release  Nos.  15827  (May  15,  1979),  44  FR  100  (May 
22.  1979).  Since  then,  the  program  has  been 
extended  many  times.  The  most  recent  extension 
continues  the  pilot  until  January  10.  1997.  See 
Securities  Exchange  Act  Release  No.  37667 
(September  11.  1996).  61  FR  49185  (September  18. 
1996). 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  currently  uses  several 
programs  to  measure  specialist 
performance,  including  specialist 
capital  utilization,  the  "near  neighbor" 
approach,  and  the  standards  of 
acceptable  performance  specified  in 
Rule  103 A.  Information  on  these 
measures  is  supplied  to  the  Allocation 
Committee  for  its  use  in  determining 
allocation  of  listing  companies.'  The 
"near  neighbor"  measure  compares 
certain  performance  measures  of  a  stock 
(price  continuity,  depth,  quotation 
spread,  and  capital  utilization)  to  those 
stocks  with  similar  trading 
characteristics;  the  comparison  is  made 
over  "rolling"  three-month  periods.* 
The  "near  neighbor"  measure  has  been 
in  use  on  a  pilot  basis  since  August 
1995.  Capital  utilization  focuses  on  a 
specialist  unit's  use  of  its  owm  capital  in 


'The  Exchange's  Allocation  Policy  and 
Procedures  govern  the  allocation  of  equity 
securities  to  NYSE  sp>ecialist  units.  The  Allocation 
Osnunittee  has  sole  responsibility  for  the  allocation 
of  securities  to  specialist  units  pursuant  to  Board- 
delegated  authority,  and  is  overseen  by  the  Quality 
of  Markets  Committee  of  the  Board  of  Directors.  The 
Allocation  Committee  renders  decisions  based  upon 
the  allocation  criteria  specified  in  the  Allocation 
Policy.  The  Allocation  Policy  emphasizes  that  the 
most  significant  allocation  criterion  is  specialist 
performance.  In  this  regard,  the  Allocation  Policy 
states  that  the  Allocation  Committee  will  base  its 
allocation  decisions  on  the  Specialist  Porformance 
Evaluation  Questionnaire  ("SPEQ").  objective 
performance  measures,  and  the  Committee's  expert 
professional  judgment.  See  Securities  Exchange  Act 
Release  No.  34906  (Oaober  27.  1994),  59  FR  55142 
(November  3.  1994)  (order  approving  revisions  to 
the  NYSE's  Allocation  Policy). 

The  weight  given  in  the  allocation  decision 
making  process  to  the  SPEQ  was  reduced  from 
1/3  to  1/4  in  recognition  of  the  Exchange's  adoption 
for  allocation  decision  purposes  of  the  near 
neighbor  and  capital  utilization  objective  measures. 
See  Securities  Exchange  Aa  Release  No.  35932 
(June  30.  1995).  60  FR  35763  (June  30.  1995). 

••For  ajnore  detailed  description  of  the  near 
neighbor  measure,  see  Securities  Exchange  Act 
Release  No.  35927.  supra  note.  1. 


relation  to  the  total  dollar  volume  of 
trading  activity  in  the  unit's  stocks."  It 
has  been  utilized  as  a  pilot  since 
February  1994.  These  measures  are 
presented  to  the  Allocation  Committee 
in  summan,'  form  for  each  unit  applying 
for  a  new  listing  and  are  a  factor  in 
allocating  newlv-listed  stock. 

Rule  103A,  adopted  in  1979.  codifies 
standards  based  on  the  Specialist 
Performance  Evaluation  Questionnaire 
("SPEQ")  and  specialist  performance 
with  respect  to  openings  of  stocks  and 
turnaround  of  order  reports  and 
administrative  messages  received.  Data 
with  respect  to  these  standards  is  also 
provided  to  the  Allocation  Committee. 
In  addition,  the  Market  Performance 
Committee  uses  the  Rule  103A 
information  to  initiate  performance 
improvement  actions  for  specialist  units 
that  fall  below  the  criteria  detailed  in 
the  Rule.  A  unit's  continued  inability  to 
raise  its  performance  level  can  lead  to 
a  reallocation  of  one  or  more  of  its 
stocks. 

Commission  staff  have  indicated  to 
the  NYSE  staff  the  position  that 
sufficient  experience  has  been  gained 
through  extended  operation  of  these 
pilot  programs  in  order  for  the  NYSE  to 
determine  whether  each  should  be 
approved  on  a  permanent  basis. 
Permanent  approval  will  not  mean  that 
the  programs  cannot  be  periodically 
revised  and  amended  to  improve  their 
effectiveness.  For  example,  the 
Exchange  is  currently  working  with 
consultants  from  the  Massachusetts 
Institute  of  Technology  to  refine  the 
near  neighbor  and  capital  utilization 
data  to  increase  its  usefulness.  The 
NYSE  notes  that  these  efforts  are 
ongoing  and  may  lead  to  enhancements 
in  the  future. 

In  addition  to  making  the  three  pilot 
programs  permanent,  the  Exchange 
proposes  to  add,  as  a  new  measure  of 
specialist  performance,  "adjusted 
stabilization"  rates.  Specialists  are 
expected  to  stabilize  stock  price 
movements  by  buying  and  selling  from 
their  own  account  against  the  prevailing 
trend  of  the  market.  "Stabilization" 
refers  to  those  instances  where  a  stock 
dealer  purchases  on  minus  and  zero 
minus  ticks,  and  sells  on  plus  and  zero 
plus  ticks.  For  purposes  of  the  proposed 
specialist  performance  measure, 
"adjusted  stabilization"  would  consist 
of  proprietary  purchases  by  specialists 
on  minus  and  zero  minus  ticks,  as  well 
as  zero  plus  tick  purchases  on  the 
current  bid  (provided  the  current  bid  is 


•  For  a  comprehensive  description  of  the  capital 
utilization  measure  of  specialist  performance,  see 
Securities  Exchange  Act  Release  No.  35926,  supra 
note  1. 


below  the  offer  of  the  immediately 
preceding  trade),  and  prop.netary  sales 
on  plus  and  zero  plus  ticks,  as  well  as 
zero  minus  tick  sales  on  the  current 
offer  (provided  the  current  offer  is  above 
the  bid  of  the  immediately  preceding 
trade).  The  Exchange  believes  that 
"adjusted  stabilization  "  is  a  useful 
concept  in  that  it  refiects  liquidity 
added  to  the  mark' t  by  specialists,  and 
is  consistent  with  ihe  specialist's  overall 
obligation  to  stabilize  the  market  in  that 
the  specialist  is  not  initiating  either  a 
transaction  or  a  price  change,  but  is 
rather  adding  depth  to  the  market  at 
prices  at  which  transactions  have 
already  occurred. 

Adjusted  stabilization  rate 
information  would  be  provided  to  the 
Ali(x:ation  Committee  to  assist  the 
Committee  in  assessing  the  value  added 
by  speciaUsts  to  the  depth  and  liquidity 
of  stocks  they  currently  trade. 

2.  Statutory'  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  ^  that  an  Exchange 
have  rules  that  ar^  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  p.tJtect  investors  and 
the  public  interest.  The  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  these  requirements  in 
that  continuing  to  develop  objective 
measures  of  specialist  performance 
would  help  perfect  the  mechanism  of  a 
free  and  open  market  and  protect 
investors  and  the  public  interest. 

B.  Self-Regulator}'  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  either  solicited 
or  received. 

ni.  Date  of  EffiectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 


•15U.S.C.  78f(b)(5). 
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(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

The  Exchange  has  requested  that  the 
Commission  find  good  cause,  pursuant 
to  Section  19(h)(2)  of  the  Act.  for 
approving  the  portion  of  the  proposed 
rule  change  relating  to  making 
permanent  the  three  pilot  programs  on 
an  accelerated  basis  prior  to  the  thirtieth 
day  after  publication  in  the  Federal 
Register. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.VV., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copymg  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-96-34  and  should  be 
submitted  by  linsert  date  21  days  from 
date  of  publication] 

V.  Commission's  Findings  and  Order 
Granting  Partial  Accelerated  Approval 
of  Proposed  Rule  Change 

The  Commission  finds  that  the 
portion  of  the  proposed  rule  change 
making  permanent  the  specialist 
performance  measure  pilot  programs  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular. 
with  the  requirements  of  Section  6Cb)(5) 
of  the  Act.'  Section  6(b)(5)  requires, 
among  other  things,  that  the  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to.  and  perfect  the 
mechanism  of  a  free  and  open  market 
and.  in  general,  to  proted  investors  and 
the  public  interest.  Further,  the 
Commission  finds  that  the  portion  of  the 
proposal  to  make  permanent  the  pilot 


programs  is  consistent  with  Section 
ll(t)ofthe  Act>oandRule  llb-1 
thereunder,"  which  allow  exchanges  to 
promulgate  rules  relating  to  specialists 
to  ensure  fair  and  orderly  markets.  For 
the  reasons  set  forth  below,  the 
Commission  continues  to  believe  that 
the  consideration  of  specialist  near 
neighbor  and  capital  utilization  analysis 
and  the  Rule  103 A  performance 
evaluation  process  by  the  Allocation 
Committee  wall  enhance  the  Exchange's 
allocation  process  and  encourage 
improved  specialist  performance, 
consistent  with  helping  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

Specialists  play  a  crucial  role  in 
providing  stability,  liquidity  and 
continuity  to  the  trading  of  securities. 
Among  the  obligations  imposed  upon 
specialists  by  the  Exchange,  and  by  the 
Act  and  rules  thereunder,  is  the 
maintenance  of  fair  and  orderly  markets 
in  designated  securities.'-  To  ensure 
that  specialists  fulfill  these  obligations, 
it  is  important  that  the  Exchange 
implement  objective  measures  of 
specialist  performance  and  prescribe 
stock  allocation  procedures  and  policies 
that  encourage  specialists  to  strive  for 
optimal  performance.  The  Commission 
supports  NYSE's  ongoing  efforts  to 
develop  objective  measures  of  specialist 
capital  utilization  and  near  neighbor 
analysis  for  use  in  the  allocation  process 
to  encourage  improved  specialist 
performance  and  market  quality.  In 
addition,  effective  oversight,  including 
periodic  evaluation  of  the  specialist's 
performance,  is  important  to  the 
maintenance  of  a  fair  and  efficient 
marketplace.  The  Commission  believes 
that  the  NYSE's  Rule  103 A  performance 
evaluation  is  critical  to  this  oversight  in 
that  it  provides  the  Exchange  with  the 
means  to  identify'  and  correct  poor 
specialist  performance,  to  ascertain 
whether  specialists  are  maintaining  fair 
and  orderly  markets  in  their  assigned 
securities,  and  to  bring  performance 
evaluation  actions  as  a  result  of  the 
evaluation  process. 

The  Commission  also  believes  that 
making  permanent  the  pilot  programs 
for  these  three  measures  is  appropriate 
because  the  Exchange  indicates  that  it 
has  found  these  measures  useful  in 
providing  the  NYSE  Allocation 
Committee  with  measures  of  specialist 
performance.  The  NYSE's  Allocation 
Policy  emphasizes  that  the  most 
significant  allocation  criterion  is 


specialist  performance. *3  In  the 
Commission's  view,  performance  based 
stock  allocations  not  only  help  to  ensure 
that  stocks  are  allocated  to  specialists 
who  will  make  the  best  markets,  but 
will  provide  an  incentive  for  specialists 
to  improve  their  performance  or 
maintain  superior  performance. '^ 

The  Commission  finds  good  cause  for 
approving  the  portion  of  the  proposed 
rule  change  relating  to  making 
permanent  the  pilot  programs  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  accelerated  approval  of 
that  portion  of  the  proposal  is 
appropriate  because  it  will  enable  the 
Exchange  to  continue  to  make  use  of  the 
capital  utilization,  near  neighbor,  and 
Rule  103A  evaluation  measures  of 
specialist  performance  on  an 
uninterrupted  basis  and  will  ensure 
continuity  and  consistency  in  the  stock 
allocation  deliberation  process.  Further, 
the  initial  proposals  to  adopt  the  capital 
utilization  pilot  and  the  near  neighbor 
pilot  were  noticed  previously  in  the 
Federal  Register  for  the  full  statutory 
period  and  the  Commission  did  not 
receive  any  comments  on  these 
proposals. '5  in  addition,  a  substantial 
portion  of  current  Rule  103A  was 
noticed  for  the  full  statutory  period  in 
1987,  and  the  Commission  did  not 
receive  any  adverse  commentary  on  the 
revised  Rule  103A  program. ^^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(bj(2)  of  the  Act  '^  that  the 
portion  of  the  proposed  rule  change 
(File  No.  SR-NYSE-96-34)  relating  to 
making  permanent  the  pilot  programs  is 
hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority'.'" 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 

IFR  Doc.  97-1220  Filed  1-16-97;  8:45  am) 
BILLING  CODE  8010-01-M 


MS  U.S.C.  78f(b)(5) 


•"15  U.S.C.  78k(b). 

"17CFR240.1lb-l. 

^'See.e.g..  17CFR  24aill>-l:  hfYSE  Rule  104 


"Seee.g  .  Securities  Exchange  Act  Release  No. 
34906.  supra  note  4. 

'*  The  Commission  notes  that  it  would  still  like 
the  near  neighbor  and  capital  utilization  measures 
to  be  incorporated  into  the  Rule  103A  evaluation 
process 

'^  See  supm  Securities  Exchange  Act  Release  Nos. 
33369  and  35927,  note  2. 

"■See  Securities  Exchange  Act  Release  Nos. 
24919  (September  15.  1987).  52  FR  35821 
(September  23.  1987);  25681  (May  9.  1988).  53  FR 
17287  (May  16.  1988) 

"  15  U.S.C.  78s(b)(2). 
"'17CFR200.3O-3(a)(12). 
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[Release  No.  34-38157;  File  No.  SR-PHLX- 
96-46] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  the  Listing  and 
Trading  of  European-Style  Options  on 
the  Philadelphia  Stock  Exchange 
Semiconductor  Index 

Ianuar>^  10. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  18, 1996,  the  Philadelphia 
Stock  Exchange  Inc.,  ("PHLX"  or- 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  III 
below,  which  Items  have  been  prepared 
by  PHLX.  On  December  30,  1996,  and 
January  6,  1997,  PHLX  amended  the 
filing  ("Amendment  No.  1"  and 
"Amendment  No.  2,"  respectively). 2 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PHLX  proposes  to  list  and  trade 
European-style  index  options  ^  and 
LEAPS"  on  the  PHLX  Semiconductor 
index.  The  European-style  index 
options  would  trade  side-by-side  with 
the  existing  American-style 
Semiconductor  index  options.^  With  the 
exception  of  the  exercise  style,  the  two 
indices  are  otherwise  identical.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission, 
PHLX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 


'15U.S.C78s(b)(l). 

'  Letters  from  Nandita  Yagnik.  Esq..  New  Product 
Development.  PHLX.  to  Margaret  Blake.  Office  of 
Supervision,  Division  of  Market  Regulation. 
Commission  (December  23,  1996  and  January  2, 
1997). 

^  A  European-style  option  may  be  exercised  only 
during  a  specified  p>eriod  before  the  option  expires. 

*  LEAPS  are  long-term  index  options  having  up  to 
36  months  to  expire. 

'  See  Securities  Exchange  Act  Release  No.  34546 
(August  4.  1994)  59  FR  43881  (order  approving  the 
listing  and  trading  of  options  and  long  term  options 
on  the  PHLX  Semiconductor  Index). 

'A  list  of  the  specific  stocks  together  with  their 
price,  market  value,  and  weight  in  the  index  is 
attached  as  Exhibit  B  to  the  filing  and  is  available 
for  review  in  the  Public  Reference  Section  of  the 
Conunission,  or  the  principal  office  of  the  PHLX. 


statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  PHLX 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

PHLX  proposes  to  list  and  trade 
European-style  options  on  PHLX's 
Semiconductor  index."'  This  index 
would  trade  side-by-side  with  the 
American-style  Semiconductor  index 
options  presently  listed  and  trading  on 
the  Exchange.  The  proposed  index 
options  would  have  the  same 
specifications  as  the  American-style 
index  options  with  the  exception  of  the 
exercise  style."*  PHLX  would 
differentiate  the  proposed  European- 
style  Semiconductor  index  options  bv 
using  the  symbol  SXE,  while  the  svmbol 
for  the  American-style  index  options 
would  remain  SOX.  The  Exchange  will 
provide  notice  to  its  membership  and 
the  public  prior  to  the  effectiveness  of 
this  filing  emphasizing  the  difference 
between  the  symbols  and  the  exercise 
style  of  both  index  options.  Following 
Commission  approval,  the  Exchange 
agrees  that  on  a  quarterly  basis,  it  will 
notify  its  membership  of  the 
differentiation  between  the  two  index 
options,  their  exercise  styles,  and  the 
aggregation  of  position  limits  for 
European-style  and  American-style 
options  on  PHLX's  Semiconductor 
index. 

The  Exchange  received  numerous 
customer  requests  for  a  European-style 
Semiconductor  Index  option  indicating 
that  many  investors  prefer  to  trade 
index  options  that  cannot  be  exercised 
except  on  the  last  trading  day  prior  to 
expiration.  European-style  index 
options  have  certain  advantages, 
including  the  ehmination  of  the  risk  of 
early  exercise.  For  example,  investors 
holding  spread  positions  would  not 
have  to  be  concerned  that  one  leg  of  a 
short  position  can  be  exercised  prior  to 
expiration.  The  elimination  of  the  early 
exercise  also  allows  the  investor  to 
engage  in  long  range  planning  and  long 


'The  Semiconductor  index  is  a  price  weighted 
index  consisting  of  16  stocks  of  companies  listed  on 
the  New  York  or  NASDAQ  stock  exchanges  which 
are  primarily  involved  in  the  design,  manufacture. 
sale  and  distribution  of  Semiconductors  used  in 
computer  and  other  electronic  device 
manufacturing.  As  of  the  close  of  trading  on 
Octt^r  14,  1996  the  index  had  a  value  at  195.70. 
The  Semiconductor  index  had  a  two  for  one  split 
on  luly  24.  1995. 

"The  European -style  options  on  PHLX's 
Semiconductor  index  will  be  a.m.  settled  like  the 
American-style  options  currently  trading  on  the 
Semiconductor  index. 


range  strategies.  However,  the  Exchange 
also  recognizes  the  great  success  of  the 
existing  American-style  option  which 
allows  those  investors  who  like  the 
early  exercise  feature  to  have  that 
ability. 

The  exercise  price  of  the  options  will 
be  set  at  5  point  intervals.  Additional 
exercise  prices  will  be  added  in 
accordance  with  PHLX  Rule  llOlA(a). 
The  last  trading  day  for  expiring 
contracts  will  be  the  Thursday  before 
the  third  Friday  of  the  expiration 
month.  PHLX  will  trade  consecutive 
and  cycle  month  series  of  the  options 
pursuant  to  Rule  IIOIA.  Specifically, 
there  will  be  three  expiration  months 
from  the  March,  June,  September, 
December  cycle  plus  at  least  two 
additional  near  term  months.  LEAPS 
will  also  be  traded  on  the  Index 
pursuant  to  Exchange  Rule 
1101A(b)(iii).  The  Semiconductor  index 
is  an  industr\-  index,  and  therefore  the 
PHLX  will  employ  position  limits  and 
exercise  limits  pursuant  to  PHLX  Rules 
1001A(b)(i)  and  1002A  respectively.  The 
position  and  exercise  limits  will  be 
aggregated  with  the  American-style 
index  options  presently  trading  on  the 
Semiconductor  index.  Therefore,  the 
aggregated  position  limit  will  be  15,000 
contracts.''  The  options  will  trade  during 
the  hours  of  9:30  a  m.  and  4:10  p.m. 
eastern  time. 

The  options  will  be  traded  pursuant 
to  current  PHLX  rules  governing  the 
trading  of  the  index  options, 
particularly  PHLX  Rules  lOOOA  through 
1102A  and  generally.  PHLX  Rules  1000 
to  1072.  The  Exchange  also  represents 
that  surveillance  procedures  currently 
used  to  monitor  the  trading  in  each  of 
the  Exchange's  other  index  options  will 
also  be  used  to  monitor  trading  in 
options  on  the  Index.  These  procedures 
include  having  complete  access  to  the 
trading  activity  in  the  underlying 
securities  which  are  all  traded  on  either 
the  NYSE  or  NASDAQ.  In  addition,  the 
Intermarket  Surveillance  Group 
Agreement  ("ISG  Agreement  ")  dated 
July  14.  1983,  as  amended  on  January 
29,  1990,  will  be  applicable  to  the 
trading  of  options  on  the  index. 

PHLX  believes  the  prop»osed  rule 
change  is  consistent  with  Section  6  of 
the  Act  in  general,  and  in  particular, 
with  Section  6(b)(5), 'f*  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  facilitate 
transactions  in  securities,  while 
protecting  investors  and  the  public 


'  See  Securities  Exchange  Ad  Release  No  37863 
(October  28.  1996).  61  FR  56599  (order  approving 
an  increase  in  Narrow-Based  index  option  position 
and  exercise  limits). 

"'15U.S.C§78frb)(5) 
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interest.  Specifically  the  Exchange 
believes  that  the  proposal  provides 
investors  with  a  choice  that  allows  the 
investor  to  riioose  the  exercise  style 
most  suitable  to  their  investment  needs. 
In  addition,  the  Exchange  believes  that 
the  proposal  will  not  create  investor 
confusion  regarding  the  two  indices 
because  of  the  difference  in  the  symbols 
representing  the  two  index  options. 

B  Self-Regulaton'  Organization's 
Statement  on  Burden  on  Competition 

PHLX  believes  that  the  proposal  does 
not  impose  any  burden  on  competition 
that  is  not  necessary'  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  shall 
become  operative  30  days  after  the  date 
of  filing  the  amended  proposal,'*  or 
such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest  pursuant  to  .section  19(b)(3)  of 
the  Securities  Exchange  AcA  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors  or 
otherwise  in  furtherance  of  the  purposes 
of  the  Securities  Exchange  Act  of  1934. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  mailing  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NTW., 
Washington,  DC  20.549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PHLX  All  submissions  should 
refer  to  File  No.  SR-PHLX-96-46  and 
should  be  submitted  by  February  7. 
1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-' 

Margaret  H.  McFariand. 
Deputy  Secretary. 
IFR  Doc.  97-1217  Filed  1-16-97;  8:45  am] 

BILUNG  CODE  801(>-01-M 


[Release  No.  34-38154;  File  No.  SR-PHLX- 

96-40] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange, 
Incorporated;  Order  Approving  of 
Proposed  Rule  Change  Relating  to 
Equity  Margin  Rules 

lanuda-  10.  1997. 

I.  introduction 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  1.  1996,  the  Philadelphia 
Stock  Exchange.  Inc.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
relating  to  its  equity  margin  rules.  The 
proposal  was  published  for  comment  in 
the  Federal  Register  on  November  25, 
1996.'  No  comments  were  received  on 
the  proposed  rule  change.  This  order 
approves  the  Exchange's  proposal. 

II.  Description  of  the  Proposal 

The  PHLX  has  proposed  to  amend 
Rules  721,  722,  and  723  in  order  to 
harmonize  the  PHLX's  margin  rules 
with  those  of  the  other  self-regulatory 
organizations  ("SROs"). 

Amended  Rule  721  will  now  provide 
for  initial  customer  margin  requirements 
that  will  be  identical  to  the  initial 
customer  equity  margin  requirements  of 
the  New  York  Stoc,k  Exchange 
("NYSE"),  the  American  Stock 
Exchange  ( "AMEX")  and  the  Pacific 
Stock  Exchange  ("PSE").^  Specifically,  a 
customer  must  deposit  at  least  the 
greater  of  the  amount  specified  by 


Regulation  T  or  $2,000  equity,  except 
that  cash  need  not  be  deposited  in 
excess  of  any  security  purchased. 

The  PHLX  has  proposed  to  amend 
Rule  722  to  provide  for  good  faith 
margin  in  instances  where  a  member 
organization  carries  the  proprietary 
account  of  another  broker-dealer  in 
compliance  with  the  requirements  of 
Regulation  T.  The  rule  will  further 
provide  that  the  member  organization 
may  not  carry  the  account  in  a  deficit 
position  and  must  deduct  from  its  own 
net  capital  the  difference  between  the 
margin  required  by  other  sections  of  this 
rule  and  the  eqyity  on  deposit.  The 
PHLX  proposed  adding  these  provisions 
so  as  to  parallel  its  margin  rule  with  that 
of  the  NYSE." 

The  PHLX  has  proposed  to 
completely  restate  Rule  723.  The  pre- 
amended  version  of  Rule  723  applied  to 
member  and  member  firm  trading  which 
is  now  governed  by  PHLX  Rules  722 
and  703.5  Exchange  research  identified 
that  the  current  text  of  Rule  723  has  not 
been  amended  since  at  least  1937.6 
Accordingly,  the  arcane  text  predates  all 
modem  margin  and  capital  rules  of  the 
PHLX.  In  lieu  of  the  outdated  provisions 
of  Rule  723,  the  Exchange  proposes 
replacing  such  text  with  the  current 
customer  day-trading  provisions  and  the 
prohibition  against  free-riding  which 
have  been  promulgated  by  the  other 
major  SROs.^ 

This  rule  will  require  a  customer  to 
have  sufficient  equity  to  meet  the 
margin  required  on  either  the  long  or 
short  transaction,  whichever  occurred 
first  on  an  intra-day  basis.  For  purposes 
of  this  rule,  the  term  "customer"  will  be 
defined,  as  it  is  in  Rule  722(e)(2),  to  not 
include  "a  broker  or  dealer  from  whom 
a  security  has  been  purchased  or  to 
whom  a  security  has  been  sold  for  the 
account  of  a  member  organization  or  its 
customers." 

In  addition,  a  prohibition  against  free 
riding  in  a  customer's  cash  account  has 
been  included  in  order  to  preclude  a 
customer  from  making  a  practice  of 
paying  for  a  security  by  selling  the  same 
security  on  an  intra-day  basis. 

Other  major  SROs  do  not  have  any 
intra-day  margin  requirements 


' '  PH1J(  submined  ihe  la^i  dnwidment  on 
(anuarv  6,  1997  and  therefore  the  JO  days  will  be 
caiculaled  from  this  date. 


••'  17  CFR  200.30- 3(a)(12)  (1996). 

'15  U.S.C.  78s(b)(l). 

'Securities  Exchange  Act  Release  No.  37962 
fNovember  19.  1996).  61  FR  59919. 

'  See  NYSE  Rule  431(b).  AMEX  Rule  462:  PSE 
Rules  2.15(e).  2.16(a). 


'.See  NYSE  Rule  431(e)(6). 

'Rule  722  concerns  margin  accounts,  and  Rule 
703  concerns  financial  responsibility  and  reporting. 

'  In  researching  the  history  of  Rule  723  the  PHl.X 
reviewed  Exchange  guides  from  as  far  bark  as  the 
1930s,  wherein,  the  nile  appeared  exactly  as  it  now 
reads.  Furthermore,  Rule  723  itself  makes  no 
reference  to  ever  having  been  amended.  See  PHLX 
Rule  723. 

'The  PHL-X  proposes  adopting  the  language 
promulgated  bv  the  New  York  Stock  Exchange.  See 
NYSE  Rule  431(f)(8)(B)-(C)  and  (0(9). 
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governing  member  trading.^  The 
"daylight"  trading  requirements  of  the 
PHLX  serve  no  current  purposes  other 
than  to  force  PHLX  members  to  meet 
intra-day  trading  requirements  on 
transactions  which  were  not  specifically 
exempted  by  the  obsolete  rule.  In 
addition,  because  other  major  exchanges 
do  not  have  these  intra-day 
requirements,  the  PHLX  has  been  placed 
at  a  competitive  disadvantage.  Members 
are  forced  to  actively  manage  non- 
exempted  transactions  on  an  intra-day 
basis  in  order  to  maintain  compliance 
with  the  rule,  while  other  exchanges' 
margining  and  capital  requirements  are 
only  imposed  at  the  end  of  the  business 
day.  Furthermore,  the  proposed  day 
trading  and  free  riding  provisions 
provide  additional  protection  in  the 
market  where  it  is  most  needed. 
Accordingly,  the  PHLX  rules  should  be 
brought  into  harmony  with  the  other 
exchanges  so  as  to  relieve  these 
competitive  disadvantages. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5). ^  The 
proposed  rule  change  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  national  market  system 
and  to  protect  investors  and  the  public 
interest.  The  Commission  believes  that 
the  proposed  amendments  to  the  equity 
margin  rules  will  result  in  the 
harmonization  of  the  PHLX's  equity 
margin  rules  with  those  of  other  SROs. 

Specifically,  the  Commission  finds 
appropriate  the  proposal  to  amend  Rule 
721  to  provide  for  initial  customer 
margin  requirements  that  are  identical 
to  the  initial  customer  equity  margin 
requirements  of  the  NYSE,  the  .AMEX, 
and  the  PSE.  The  rule  will  require  that 
a  customer  must  deposit  at  least  the 
greater  of  the  amount  specified  by 
Regulation  T  or  $2,000  equity,  except 
that  cash  need  not  be  deposited  in 
excess  of  any  security  purchased. 

The  Commission  also  finds 
appropriate  the  PHLX  proposal  to 
amend  Rule  722  to  parallel  the  NYSE 
margin  rule,  to  provide  for  good  faith 
margin  in  instances  where  a  memb>er 
organization  carries  the  proprietary 
account  of  another  broker-dealer  in 
compliance  with  the  requirements  of 
Regulation  T  The  PHLX  rule  will 


further  provide  that  the  member 
organization  may  not  carry  the  account 
in  a  deficit  position  and  must  deduct 
from  its  ovra  net  capital  the  difference 
between  the  margin  required  by  other 
sections  of  this  rule  and  the  equity  on 
deposit. 

Rule  723  will  be  restated  to  require  a 
customer  to  have  sufficient  equitv  to 
meet  the  margin  required  on  either  the 
long  or  short  transaction,  whichever 
occurred  first  on  an  intra-day  basis.  In 
addition,  a  prohibition  against  free 
riding  in  a  customer's  cash  account  has 
been  included  in  order  to  preclude  a 
customer  from  making  a  practice  of 
paying  for  a  security  by  selling  the  same 
security  on  an  intra-day  basis.  The 
Commission  finds  these  proposals 
appropriate  in  light  of  their  consistency 
with  the  rules  of  other  SROs.  ^°  The 
Commission  believes  that  it  is 
appropriate  for  the  PHLX  to  completely 
restate  Rule  723  to  eliminate  intra-day 
margin  requirements  governing  member 
trading,  consistent  with  the 
requirements  of  other  SROs.  The 
restatement  of  the  rule  also  is 
appropriate  in  light  of  the  fact  that  other 
provisions  of  the  pre-amendment 
version  of  Rule  723  are  now  governed 
by  other  PHLX  rules. '1 

The  Commission  finds  that  these 
amendments  will  enhance  financial 
protections  and,  as  a  result,  enhance  the 
integrity  of  the  Exchange's  markets  by 
ensuring  that  members  and  customers 
maintain  adequate  margin  resen^es. 
Because  the  amendments  result  in 
PHLX  equity  margin  rules  that  are 
identical  to  those  of  other  SROs.  they  do 
not  raise  new  regulatory  concerns. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,''"  that  the 
proposed  rule  change  (File  No.  SR- 
PHLX-9&-40)  is  approved. 

For  the  Commission  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  ' ' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  D(x    97-1219  Filed  1-16-97,  8  45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 


'The  NYSE.  .\MKX  and  the  PSE  do  not  have 
intrd-dav  ."nargining  requirpmenls  for  members.  The 
NVSE  does  however,  have  intra-day  margining 
requirements  for  customers. 

•ISU.S.C.  «i78ffb)(5). 


'"Su/po  note  7. 

' '  Siirpa  note  5  and  accompanying  text. 

"15U.S.C.  78s(b)(2). 
i->17CFB  200.30- 3(a)(12). 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announcHs  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and 'or  current  I  v 
approved  information  collection 

DATES:  Comments  should  be  submitted 
on  or  before  March  18.  1997 

FOR  FURTHER  INFORMATtON  CONTACT; 

Curtis  B.  Rich.  Management  Analyst, 

Sm.all  Business  Administration.  409 
3rd  Street.  S.  VV..  Suite  5000, 
Washington,  DC.  20416.  Phone 
Number:  202-205-6629. 

SUPPLEMENTARY  INFORMATION: 

Title:  "Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  ". 

Type  of  Bequest:  New. 

Forrn  jVo.  SBA  Form  1993 

Description  of  Respondents  Small 
Business  Owners  and  Fanners. 

Annual  Responses  1000 

Annual  Burden:  500. 

Comments;  Send  all  comments 
regarding  this  information  collection  to 
Dorothy  Overal.  Office  of  Field 
Operations.  Small  Business 
Administration.  409  3rd  Street.  S.  VV., 
Suite  712^ Washington,  DC.  20416. 
Phone  No    202-205-6808. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  c/'"  .  agency,  accuracy  of 
burden  est!.;it.le,  in  addition  to  ways  to 
minimize  L  .--  esti'Udte,  and  ways  to 
enhance  the  quality. 

lacquelice  White. 

Chief.  Admiiu.'itmtivp  Information  Branch. 
IFREkv:  97-1196  Filed  1-1&-97.  8:45  am] 

BILUNG  COO€  aO2»-01-P 


Peclaration  of  Disaster  Loan  Area  «2926] 

California;  Declaration  of  Disaster 
Loan  Area 

Humboldt  County  and  the  contiguous 
counties  of  Del  Norte,  Mendocino, 
Siskivou.  and  Trinity  in  the  State  of 
Cahfornid  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  Cooding  which  occurred 
December  7-9.  1996  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  March  14,  1997  and  for 
economic  injury  until  the  close  of 
business  on  October  14   1997  dt  the 
address  listed  below.  US  Small 
Business  Administration.  Disaster  Area 
4  Office.  1825  Bell  Street,  Suite  208. 
Sacramento.  CA  95825,  or  other  locally 
announced  locations. 

The  interest  rates  are 


UMI 
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Percent 


For  Physical  Damage. 

Homeowrvers  with  credit 

availatte  elsewhere  

8.000 

Homeowners  without  credit 

availaWe  elsewhere 

4.000 

Businesses  with  credit  avail- 

able elsewhere      

8000 

Businesses  and  non-profit  or- 

ganizations without  credit 

available  elsewhere    

4.000 

Others  (including  non-profit 

organizations)  with  credit 

availabte  elsewhere  

7  250 

For  Economic  Injury 

Businesses  and  small  agn- 

cultural  cooperatives  wrth- 

out  credit  available  else- 

where   

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  292606  and  for 
economic  injury  the  number  is  933900. 

(Catalog  of  Federal  Uomestu  .Assistance 
Program  Nos  54002  and  59008.) 

Dated:  January'  13.  1997. 
Philip  Lader, 
Administrator 
IFRDoc.  97-1195  Filed  1-16-97;  8:45  am] 

BtLUNG  COOC  S029-01-P 

[Declaration  of  Disaster  Loan  Area  «2894] 

North  Carolina;  Declaration  of  Disaster 
Loan  Area  (Amendment  «6) 

In  accordance  with  a  notice  from  the 
Federal  Emerj^ency  Management 
Agency,  dated  [anuary  3,  1997.  the 
above-numbered  Declaration  is  herebv 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damage 
as  a  result  of  this  disaster  to  Februarv 
4,  1997. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  loans  for  economic 
injury  is  June  6.  1997. 

(Catalog  of  Federal  Domestic  Assistance 
Prrjgram  Nos   59002  and  59008  ) 

Dated;  janu.in  10,  1997. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance 

IFRDoc,  97-1194  Filed  1-1&-97;  8:45  am] 

BILLMG  COOC  S02S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  January 
10.  1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 


Docket  Number:  OST-97-2045. 

Date  filed:  January  7,  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PSC/Reso/087  dated 
November  29.  1996  rl-rfiO,  Book  of 
Finally  Adopted  Resos,  Minutes— PSC/ 
Minutes/008  dated  December  9.  1996, 
Intended  effective  date:  June  1.  1997. 
Paillette  V.  Twine, 
Chief,  Documentary  Services. 
IFR  Doc.  97-1251  Filed  1-16-97;  8:45  am] 
BILUNG  CODE  4910-62-P 


Notice  Of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  during  the  Week 
Ending  January  10,  1997 

The  following  .Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-2044. 

Date  filed:  January  7.  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  Februarv  4.  1997. 

Description:  Application  of  Mesaba 
Aviation.  Inc.,  dfb/a  Mesaba  Airlines  d/ 
b/a  Mesaba  Northwest  Airlink.  applies, 
pursuant  to  14  CFR.  204  5  and  Subpart 
Q  of  the  Department's  Procedural 
Regulations,  for  an  amendment  to  its 
certificate  of  public  convenience  and 
necessity  to  allow  Mesaba  to  operate 
aircraft  with  a  seating  capacitv  greater 
than  60  seats. 

Docket  Number:  OST-97-2046. 

Date  filed:  January  7.  1997 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  4,  1997. 

Description:  Application  of  United 
Air  lines.  Inc.,  pursuant  to  49  U.S.C. 
41101.  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of 
authority  to  engage  in  scheduled  foreign 
air  transportation  of  persons,  property, 
and  mail  between  the  United  States  and 
Sao  Paulo,  Rio  de  Janeiro,  Brasilia,  and 
Belem,  Brazil;  Barranquilla.  Colombia: 
and  Buenos  Aires,  Argentina.  These 
seirices  are  authorized  on  segments  1 


and  6  of  United's  certificate  of  public 
convenience  and  necessity  for  Route 
632. 

Docket  Number:  OST-97-2054. 

Date  filed :]anuaTy  10.  1997.  - 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  Februan,'  7,  1997. 

Description:  Application  of  British 
Airways  Pic,  pursuant  to  49  U.S.C. 
41305.' and  Subpart  Q  of  the 
Regulations,  applies  for  an  amended 
Foreign  Air  Carrier  Permit  authorizing 
scheduled  foreign  air  transportation  of 
persons,  property,  and  mail  between 
points  in  the  United  Kingdom  and 
points  in  the  United  States,  and  beyond 
the  United  States  with  Fifth  Freedom 
Rights  to  the  full  extent  consistent  with 
the  United  Kingdom-United  States 
bilateral  agreement.  British  Airways 
further  seeks  the  right  to  integrate  the 
requested  authority  with  all  of  its 
existing  and  future  authority  to  engage 
in  foreign  air  transportation  under  its 
foreign  air  carrier  permit  and  certain 
exemptions  issued  by  the  Department. 

Docket  Number:  OST-97-2056. 

Date  filed:  January  10.  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  7,  1997. 

Description:  Application  of  American 
Airlines.  Inc.,  pursuant  to  49  U.S.C. 
41108,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  between  points  in  the  United 
States  and  points  in  the  United 
Kingdom,  and  beyond  the  United 
Kingdom  with  traffic  rights  to  the  full 
extent  consistent  with  applicable 
bilateral  agreements.  American  further 
seeks  the  right  to  integrate  the  requested 
authority  with  all  of  its  existing  and 
future  authority  to  engage  in  foreign  air 
transportation  under  certificates  of 
public  convenience  and  necessity  and 
exemptions  issued  by  the  Department. 

Docket  Number:  OST-97-20.58. 

Dote  filed:  ]anuaTy  10,  1997. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  31,  1997. 

Description:  Joint  application  of 
.American  Airlines,  Inc.  and  British 
Airways  Pic.  pursuant  to  49  U.S.C. 
41308'and  41309,  for  approval  of  and 
antitrust  immunity  for  their  alliance 
agreement  of  June  11.  1996  (Exhibit  ].\- 
1).  The  joint  applicants  request  that 
antitrust  immunity  be  effective  no  later 
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than  March  30,  1997,  and  remain  in 
place  for  a  period  of  at  least  five  years. 
Paulette  V.  Twine, 

Chief,  Documentary  Services. 

|FR  Doc.  97-1250  Filed  1-1&-97;  8:45  am] 

BILUNG  CODE  4810-62-P 


Coast  Guard 

[CGD  97-002] 

Chemical  Transportation  Advisory 
Committee;  Subcommittee  on  the 
Review/Update  of  Vapor  Control 
System  Regulations  Meeting 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Vapor  Control  System 
(VCS)  Regulations  Review/Update 
Subcommittee  of  the  Chemical 
Transportation  Advisory  Committee 
(CTAC)  will  meet  to  evaluate  the  need 
for  revision  of  the  marine  vapor  control 
regulations  found  in  Title  33,  Code  of 
Federal  Regulations.  Part  154  and  Title 
46,  Code  of  Federal  Regulations,  Part  39. 
The  meeting  is  open  to  the  public. 
DATES:  The  meeting  of  the  VCS 
Subcommittee  will  be  held  on  January 
29-30.  1997,  from  9:30  a.m.  to  3  p.m." 
Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  on  or  before  January  24, 
1997. 

ADDRESSES:  The  meeting  of  the  VCS 
Subcommittee  will  be  held  in  the 
training  room  at  Marine  Safety  Office 
Houston-Galveston,  9640  Clinton  Drive. 
Houston,  TX  77029.  For  directions  to 
MSO  Houston-Galveston,  please  contact 
Lieutenant  J.J.  Plunkett,  Commandant 
(G-MSO-3),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW.. 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.J.  Plunkett,  Commandant 
(G-MSO-3),  U.S.  Coast  Guard,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001:  telephone  (202) 267-0087, 
fax  (202)  267-4570. 

SUPPt-EMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  Meeting 

The  agenda  includes  the  following: 

(1)  Presentation  of  each  subcommittee 
member's  work  thus  far  and  plans  for 
the  future. 

(2)  Review  and  discuss  the  work 
completed  by  each  member. 

After  a  brief  meeting  together,  the 
subcommittee  members  will  form  into 
two  work  groups  to  discuss  in  detail 
their  assigned  tasks.  The  two  groups  are 


Facility  VCS  work  group  and  Vessel 
VCS  work  group. 

Procedural 

This  meeting  is  open  to  the  public.  At 
the  Subcommittee  Chairperson's 
discretion,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  at  the  meeting  should 
notify  Mr.  Paul  J.  Book  no  later  than 
January  24,  1997.  Written  material  for 
distribution  at  the  meeting  should  reach 
the  Coast  Guard  no  later  than  Januarv 
24,  1997.  If  a  person  submitting  material 
would  like  a  copy  distributed  to  each 
member  of  the  subcommittee  on 
advance  of  the  meeting,  that  person 
should  submit  25  copies  to  Mr.  Book  no 
later  than  Januan,'  24.  1997. 

Inforraation  on  Services  for  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meeting,  contact  Lieutenant  Plunkett  as 
soon  as  possible. 

Dated:  lanuary  10.  1997. 
Joseph  ].  Angelo. 

Director  of  Standards.  Marine  Safety  and 

Environmental  Protection 

[FR  Doc.  97-1175  Filed  1-16-97.  8  45  am) 

BILUNG  CODE  4910-14-M 


Surface  Transponation  Board 
[STB  Docket  No.  AB-43  (Sut>-No.  163)] 

Illinois  Central  Railroad  Company — 
Abandonment — Between  Aberdeen 
Junction  and  Kosciusko,  in  Holmes 
and  Attala  Counties,  MS 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  Findings. 

SUMMARY:  The  Board  has  found  that  the 
public  convenience  and  necessity 
permit  Illinois  Central  Railroad 
Company  to  abandon  its  21.70-mile  rail 
line  between  mileposf  H-0.20  at 
Aberdeen  Junction  and  milepost  H- 
21.90  at  Kosciusko,  in  Holmes  and 
Attala  Counties,  MS,  subject  to 
environmental  conditions  and  standard 
employee  protective  conditions. 
DATES:  The  Board's  decision  will  be 
effective  and  abandonment  may  be 
carried  out  on  February  12.  1997, 
unless,  prior  to  that  date,  the  Board 
finds  that  one  or  more  financially 
responsible  persons  have  offered 
financial  assistance  (through  subsidy  or 
purchase)  regarding  the  line. 

Financial  assistance  offers  must  be 
filed  with  the  Board  and  the  railroad  no 
later  than  January  28.  1997.  Any  offer 


previously  made  must  be  remade  by  the 
due  date. 

ADDRESSES:  Send  offers  of  financial 
assistance  referring  to  ST^  Docket  No. 
AB-43  (Sub-No.  153)  to:  (1)  Surface 
Transportation  Board.  Office  of  the 
Secretar\-.  Case  Control  Branch,  1201 
Constitution  Avenue,  NW.  Washmgton. 
DC  20423;  and  (2)  Illinois  Central's 
representative;  Myles  L.  Tobin,  Illinois 
Central  Railroad  Company.  455  North 
Cityfront  Plaza  Drive,  Chicago.  IL 
60611-5504.  The  following  notation 
must  be  typed  in  bold  face  on  the  lower 
left-hand  comer  of  the  envelope 
containing  the  offer  mailed  to  the  Board: 
•Office  of  Proceedings.  AB-OFA." 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
ITDD  for  the  hearing  impaired;  (202) 
927-5721.: 

SUPPLEMENTARY  INFORMATION: 
Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10904 
and  49CFR  1152.27. 

Decided:  lanuary  13,  1997 

By  the  Board.  Chairman  Morjjan  and  Vice 
Chairman  Owen 

Vernon  A.  Williams. 

Secretary 

[FR  Doc.  97-1215  Filed  1-16-97;  8:45  am) 

B4LLJNG  CODC  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

[No.  97-3] 

Capital  and  Accounting  Standards 

AGENCY:  Office  of  Thnft  Supervision. 

Treasury. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  reporting 
requirements  of  section  121  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICLM.  we 
have  submitted  our  report  to  the 
Chairman  and  ranking  minontv  member 
of  the  Committee  on  Banking.  Housing 
and  Urban  .affairs  of  the  Senate  and  the 
Chairman  and  ra-  king  minority  member 
of  the  Committee  on  Banking  and 
Financial  Ser\ices  of  the  House  of 
Representatives  identifying  the 
differences  between  the  capital  and 
accounting  standards  used  by  the  ofTice 
of  Thrift  Supervision  (OTS)  and  the 
capital  and  accounting  standards  used 
by  the  Office  of  the  Comptroller  of  the 
Currency  (OCC).  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  and  the 
Board  of  Governors  of.  the  Federal 
Reserve  System  (FRB)(collectively.  the 
banking  agencies). 
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Our  report  contains  two  attachments. 
Attachment  I.  "Summary  of  Differences 
in  Capital  Standards,"  identifies  and 
explains  the  reasons  for  differences  in 
the  OTS  capital  standards  and  those  of 
the  other  banking  agencies.  Attachment 
II,  "Summary  of  Differences  in 
Accounting  Practices."  identifies  and 
explains  the  reasons  for  the  major 
differences  between  OTS  and  the  other 
banking  agencies  in  supervisor) 
reporting  practices  that  affect  their 
respective  capital  standards. 

Despite  some  differences,  the  capital 
and  accounting  rules  of  OTS  generally 
parallel  those  of  the  banking  agencies 
(collectively,  the  "agencies").  Many  of 
the  differences  result  from  either 
statutory  requirements  (e.g.,  deduction 
of  investment  in  subsidiaries  engaged  in 
activities  impermissible  for  national 
banks)  or  historical  differences  between 
the  banking  and  thrift  industries  (e.g.. 
investment  authorities,  mutual  form  of 
organization). 

Moreover,  the  agencies  continue  to 
work  together  to  minimize  their  current 
differences  and  to  ensure  that  the  new 
rules  and  policies  they  adopt  are 
consistent  and  result  in  a  uniform 
national  banking  policy.  The  agencies 
frequently  issue  joint  regulatory  and 
policy  documents  in  working  toward 
the  general  goal  of  interagency 
consistency  set  forth  in  section  303  of 
the  Reigle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRIA). 

Today's  report  reflects  differences  as 
of  September  30,  1996.  It  indicates  how 
these  differences  will  be  resolved,  in 
accordance  with  the  agencies'  Joint 
Report:  Streamlining  of  Regulatory 
Requirements  (Sept.  23,  1996)  (Joint 
Report). 

Furthermore,  the  OTS  requires  that 
savings  associations  follow  generally 
accepted  accounting  principles  (GAAP) 
for  regulatory  refxjrts.  This  complies 
with  the  requirement  of  section  121(a) 
of  FDICIA  that  the  accounting  principles 
applicable  to  reports  or  statements  filed 
with  OTS  be  consistent  with  GAAP. 

The  OTS  capital  standards  comply 
with  the  requirements  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA), 
including  the  general  requirement  that 
the  capital  standards  applicable  to 
savings  associations  be  no  less  stringent 
than  those  applicable  to  national  banks. 
EFFECTIVE  DATE:  January  17.  1997. 
FOR  FUFTTMER  INFORMATION  CONTACT:  John 
Connolly,  Senior  Program  Manager  foi 
Capital  Policy,  (202)  906-6465, 
Supervision  Policy;  or  Timothy  J.  Stier. 
Chief  Accountant,  (202)  906-5699, 
Accounting  Policy,  Supervision,  Office 


of  Thrift  Supervision,  1700  G  Street. 
NW.  Washington.  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

Attachment  I — Summary  of  Difierences 
in  Capital  Standards 

FDICIA  requires  a  report  to  Congress 
on  the  differences  in  the  capital 
standards  for  banks  and  savings 
associations.  Below  is  a  summary  of  the 
differences. 

A .  Major  Differences 

1.  Interest-Rate  Risk  Component 

Interest-Rate  Risk  Component:  The 
OTS  has  adopted  a  final  rule 
incorporating  an  interest-rate  risk 
component  into  its  risk-based  capital 
requirements.  Under  the  rule, 
institutions  with  an  above-normal  level 
of  interest-rate  risk  will  be  subject  to  a 
capital  charge  commensurate  with  their 
risk  exposure.  Institutions  have  been 
submitting  their  interest-risk  data  and 
receiving  a  report  on  their  interest-risk 
exposure  under  the  OTS  model  from 
OTS  staff  since  March  1991.  This 
interest-rate  risk  analysis  is  considered 
so  valuable  by  savings  associations  that 
a  considerable  number  of  associations 
not  required  to  file  reports  do  so 
voluntarily.  Furthermore,  the  OTS 
supervisor^'  staff  considers  institutions' 
interest-rate  risk  exposure  in  assessing 
institutions'  capital  adequacy  and  asset/ 
liability  management.  ©"TS  has  not  yet 
implemented  the  requirement  for 
associations  to  deduct  an  interest-rate 
risk  component  in  calculating  their  risk- 
based  capital. 

The  banking  agencies  also  are 
implementing  policies  under  which 
they  consider  banks'  interest-rate  risk 
exposure  in  the  examination  process. 
On  August  2.  1995.  the  banking  agencies 
published  a  joint  final  rule  in  the 
Federal  Register  on  interest-rate  risk. 
See  60  FR  39490  (August  2,  1995).  The 
final  rule  amends  their  capital  adequacy 
guidelines  to  clarify  the  authority  of  the 
t)anking  agencies  to  include  in  their 
evaluation  of  bank  capital  adequacy  an 
assessment  of  banks'  exposure  to 
declines  in  capital  due  to  interest  rate 
movements.  Concurrent  with  the 
publication  of  the  final  rule,  the  banking 
agencies  issued  a  joint  policy  statement 
for  comment  that  describes  the  process 
that  the  banking  agencies  will  use  to 
measure  and  assess  the  exposure  of  a 
bank's  economic  value  to  changes  in 
interest  rates.  See  60  FR  39495  (August 
2,  1995). 

The  OTS  interest-rate  risk  approach 
differs  from  that  of  the  banking  agencies 
in  important  respects.  The  major 
differences  are  the  methodology  and 


data  used  to  measure  interest  rate 
exposure. 

Reason  for  OTS  Difference:  Because 
interest-rate  risk  is  a  significant  risk  to 
savings  associations,  OTS  believes  that 
it  is  important  to  use  a  relatively 
sophisticated  model  to  measure  the 
interest-rate  risk  exposure  of  individual 
institutions.  OTS  believes  that  it  is 
particularly  important  to  use  a  model 
that  is  capable  of  measuring  the  option 
component  in  mortgages  and  the  effect 
of  financial  derivatives  on  an 
institution's  overall  interest-rate-risk 
exposure.  As  a  consequence,  OTS  uses 
an  option-based  pricing  model  to 
measure  exposure  and  collects  detailed 
financial  data  on  a  reporting  form  that 
was  designed  to  provide  the  financial 
data  that  OTS  needs  to  measure 
exposure. 

2.  Leverage  Ratio  Standard 

The  agencies  use  uniform  leverage 
ratio  standards  for  purposes  of  the 
capital  ratio  thresholds  used  in  defining 
the  prompt  corrective  action  (PCA) 
categories  under  section  38  of  the 
Federal  Deposit  Insurance  Act  (FDIA). 
Institutions,  other  than  CAMEL-1  rated 
institutions,  must  satisfy  a  leverage  ratio 
standard  requiring  institutions  to  have 
Tier  1  (core)  capital  equal  to  four 
percent  of  assets  to  be  adequately 
capitalized  for  purposes  of  the  prompt 
corrective  action  system.  The  leverage 
ratio  standard  for  CAMEL-1  rated 
institutions  only  requires  them  to  have 
Tier  1  (core)  capital  equal  to  three 
percent  of  assets,  although  most 
CAMEL-1  rated  institutions  exceed  this 
requirement  by  a  wide  margin.  The 
leverage  ratio  requirements  in  the 
banking  agencies'  capital  regulations 
mirror  those  in  their  PCA  regulations. 

Although  the  OTS  capital  rule 
continues  to  contain  a  three  percent 
leverage  ratio  requirement,  the  four 
percent  leverage  ratio  requirement  to  be 
"adequately  capitalized"  for  PCA 
purposes  is,  in  effect,  the  controlling 
standard  for  thrifts. 

Reason  for  OTS  Difference:  Initial 
adoption  of  a  three  percent  leverage 
ratio  requirement  in  the  OTS  capital 
rule  in  1989  prior  to  adoption  of  the 
banking  agencies'  current  standard.  As 
indicated  in  the  September  23  Joint 
Report,  the  agencies  will  be  issuing  a 
proposed  rule  to  make  all  of  their 
leverage  ratio  regulations  uniform. 

3.  Subsidiaries 

Subsidiary  (general):  OTS  defines  a 
subsidiary  as  a  five  percent  or  greater 
ownership  interest  in  an  entity.  The 
OTS  requires  full  consolidation  of  any 
subsidiary  with  its  parent  association  if 
the  subsidiary  is  consolidated  for 
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reporting  purposes  consistent  with 
generally  accepted  accounting 
principles  (GAAP)  (except  for 
subsidiaries  engaged  as  principal  in 
activities  impermissible  for  national 
banks,  as  described  below).  If  an 
association  owns  a  five  percent  or 
greater  interest,  but  does  not  have 
control  under  GAAP,  OTS  requires  pro- 
rata consolidation,  as  discussed  below. 

The  banking  agencies  generally  follow 
the  GAAP  approach  for  the  definition 
and  consolidation  of  subsidiaries,  but 
do  not  require  consolidation  of 
subsidiaries  not  exceeding  certain  "de 
minimis"  thresholds.  Subject  to  these 
exceptions,  subsidiaries  generally  are 
fully  consolidated  if  the  parent 
institution  holds  more  than  50  percent 
of  the  outstanding  voting  stock,  or  if  the 
subsidiary  is  otherwise  controlled  or 
capable  of  being  controlled  by  the 
parent  institution  [see  exception  for 
depository  institutions). 

The  OTS,  however,  instead  of 
applying,  "pro  rata"  consolidation,  has 
decided  to  use  its  discretion  under  its 
capital  rule  to  follow  GAAP  and  the 
banking  agencies'  approach  in 
consohdating  community  development 
subsidiaries  and  low-income  housing 
tax  credit  limited  partnerships. 

Reason  for  OTS  Difference:  Policy 
decision  in  1989  based,  in  part,  on  the 
wide  £irray  of  subsidiaries  that  state- 
chartered  associations  had  previously 
been  permitted  to  hold.  In  1994, 
however,  the  OTS  decided  to  follow  the 
consolidation  approach  of  GAAP  and 
the  other  Federal  banking  agencies  in 
consolidating  commimity  development 
subsidiaries.  This  beneficial  capital 
treatment  avoids  the  requirement  for 
associations  to  deduct  their  investments 
in  community  development  subsidiaries 
engaged  in  activities  that  are 
permissible  for  subsidiaries  of  national 
banks,  but  impermissible  for  national 
banks  themselves.  In  June  1996,  the 
OTS  proposed  to  define  "subsidiary"  for 
capital  purposes  generally  in  the  same 
manner  as  the  banking  agencies. 

Subsidiaries  (impermissible):  FIRREA 
and  the  OTS  capital  rule  require  the 
deduction  from  core  capital  of  savings 
associations*  investments  in  and  loans 
to  subsidiaries  that  engage  in  activities 
not  permissible  for  national  banks. 
Generally,  any  new  investment  after 
April  13.  1989,  in  such  nonincludable 
subsidiaries  has  had  to  be  deducted 
immediately.  Furthermore,  because  all 
transition  schedules  for  grandfathered 
investments  in  nonincludable 
subsidiaries  expired  as  of  June  30,  1996, 
all  investments  in  nonincludable 
subsidiaries  must  be  deducted  in 
computing  core  capital. 


As  of  July  1.  1996.  savings 
associations  must  deduct  all 
investments  in,  and  extensions  of  credit 
to,  nonincludable  real  estate 
subsidiaries,  consistent  with  the 
deduction  requirement  applicable  to 
other  types  of  nonincludable 
subsidiaries  since  July  1.  1994. 

The  banking  agencies  may  require  the 
deduction  of  investments  in  certain 
subsidiaries,  generally  on  a  case-by-case 
basis.  For  example,  the  FRB  deducts 
investments  in,  and  unsecured  advances 
to.  Section  20  securities  subsidiaries 
from  a  member  bank's  capital.  The  FDIC 
similarly  deducts  investments  in,  and 
unsecured  advances  to,  securities 
subsidiaries  and  mortgage  banking 
subsidiaries.  The  FDIC  also  exercises 
similar  authority  over  the  subsidiaries  of 
state  nonmember  banks  engaged  in 
activities  not  permissible  for  national 
banks. 

Heason  for  OTS  Difference:  The  Home 
Owners'  Loan  Act,  as  amended  bv 
FIRREA,  requires  associations  to  deduct 
investments  in  and  loans  to  subsidiaries 
engaged  as  principal  in  activities 
impermissible  for  national  banks. 
Generally,  savings  associations  are 
required  to  deduct  the  total  amount  of 
their  investments  in,  and  advances  to, 
such  nonincludable  subsidianes. 

The  deduction  of  investments  in 
subsidiaries  from  parent  associations' 
capital  is  designed  to  insulate 
associations'  capital  from  activities 
potentially  riskier  than  those  in  which 
associations  are  permitted  to  engage. 
The  statutory  standard  for  whether  an 
activity  is  risky  is  whether  a  national 
bank  may  engage  in  that  activity,  plus 
certain  other  expressly  permissible 
activities. 

Subsidiaries  (Permissible — Minority 
Ownership):  The  OTS  capital  rule,  as 
discussed  above,  requires  the  pro-rata 
consolidation  of  subsidiaries  where  the 
association  does  not  have  control,  as 
defined  under  GAAP,  but  owns  a  five 
I>ercent  or  greater  ownership  interest  in 
the  subsidiary.  The  banking  agencies 
generally  require  capital  to  be  held  only 
against  the  investments  in  such 
subsidiaries  but  may,  on  a  case-by-case 
basis,  deduct  them  from  capital  or 
consolidate  them  either  fully  or  on  a 
pro-rata  basis. 

Reason  for  OTS  Difference:  Policy 
decision  in  1989  to  ensure  ample  capital 
against  the  diverse  assets  then  held  by 
thrift  subsidiaries,  particularly 
subsidiaries  of  certain  state-chartered 
associations.  The  proposed  changes  to 
the  OTS's  definition  of  subsidiar\'  for 
capital  purposes  will  remove  this 
difference. 

Subsidiaries  (Lower-tier  Depository 
Institutions):  Under  OTS  rules,  a 


depository  institution  subsidiary  is 
automatically  consolidated  with  its 
parent  association  if  the  subsidian,'  was 
acquired  prior  to  May  1.  1989.  The 
parent  association's  investment  in  such 
subsidiaries  is  auiomatically  excluded 
from  the  parent  association's  capital  if 
the  depository'  institution  subsidiary 
was  acquired  on  or  after  May  1.  1989, 
unless  it  engages  only  in  activities 
permissible  for  a  national  bank.  On  a 
case-by-case  basis,  the  OTS  requires 
consolidation  of  lower-tier  depository 
institutions,  if  C'  nsolidation  results  in  a 
higher  capital  requirement  than  the 
exclusion  requirement.  For  purposes  of 
risk-based  capital,  the  banking  agencies 
generally  consolidate  majority-owned 
subsidiaries. 

Reason  for  OTS  Difference:  The  Home 
Owners'  Loan  Act,  as  amended  by 
FIRREA,  requires  associations  to  deduct 
investments  in  and  loans  to 
subsidiaries,  including  depository 
institutions  acquired  after  May  1,  1989, 
engaged  as  principal  in  activities 
impermissible  for  national  banks.  OTS's 
poUcy  addresses  the  need  for  both  the 
parent  and  subsidiary  institutions  to 
have  adequate  canital  on  a  consolidated 
and  unconsolidated  basis.  It  also 
ensures  that  OTS  capital  standards  are 
at  least  as  stringpnt  as  those  impK>sed  on 
banks.  (HOLA  sections  5(t)(5)(A),  (C), 
(E)). 

4.  Equity  Investments:  Savings 
associations  must  deduct  the  amount  of 
their  equity  investments,  as  defined  in 
the  OTS  capital  rule,  in  computing  total 
capital  used  to  satisfy  their  risk-based 
capital  requirements.  The  banking 
agencies  allow  on'-  a  limited  range  of 
equity  investment   and  place  those 
investments  in  the  100  percent  risk- 
weight  category,  rather  than  requiring 
deduction. 

In  March  1993.  OTS  issued  a  final 
rule  that  provides  parallel  treatment  of 
equity  investments  for  thrifts  and 
national  banks.  Eq'  ity  investments  of 
thrifts  that  are  pennissible  for  national 
banks  (primarily  stock  of  Freddie  Mac, 
stock  of  Fannie  Mae  and  certain  loans 
with  equity  characteristics)  are  placed 
in  the  100  percent  risk-weight  category. 
Reason  for  OTS  Difference:  OTS  will 
continue  to  require  the  deduction  from 
capital  of  equity  investments  that  are 
impermissible  for  national  banks.  This 
approach  is  designed  to  insulate  the 
institution  and  the  insurance  fund  from 
the  risk  of  these  investments.  This 
policy  is  intended  to  result  in  such 
investments  being  either  divested  or 
■pushed  down"  in    ■  subsidiaries,  where 
savings  associations  can  limit  their 
liability  and  attempt  to  attract  partial 
market  funding  for  the  subsidiaries.  The 
OTS  will  address  the  safety  and 
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soundness  of  equity  investments  of 
thrifts  that  are  permissible  for  national 
banks  through  the  same  capital  and 
supervisory  approach  used  by  the 
banking  agencies. 

5.  20  Percent  Risk-Wetght  for  High 
Quality  Mortgage-backed  Securities: 
OTS  includes  agency  securities  (i.e., 
issued  by  Freddie  Mac  or  Fannie  Mae) 
in  the  20  percent  risk-weight  category. 
OTS  also  places  high-quality,  private- 
issue,  mortgage-related  securities  (i.e., 
eligible  securities  under  the  Secondary 
Mortgage  Market  Enhancement  Act 
(SMMEA))  in  the  20  percent  risk-weight 
category.  These  private-issue  mortgage- 
backed  securities  represent  mterests  in 
residential  or  mixed-use  real  estate  and 
are  rated  in  one  of  the  two  highest 
investment-grade  rating  categories  bv  a 
nationally  recognized  statistical  rating 
organization.  Generally,  the  banking 
agencies  place  private-issue,  mortgage- 
backed  securities  in  the  50  percent  or 
100  percent  risk-weight  category. 

Reason  for  OTS  Difference:  Policy 
decision  to  take  the  high  credit  quality 
of  these  securities  into  account  in  risk- 
weightine  these  securities. 

6.  Qualifying  Multifaniily  Mortgage 
Loans:  OTS  and  the  banking  agencies 
have  uniform  rules  placing  multifamily 
loans  satisfying  the  criteria  of  section 
618(h)  of  the  Resolution  Trust 
Corporation  Refinancing.  Restructuring, 
and  Improvement  Act  of  1991  (RTC 
Act),  in  the  50  percent  risk-weight 
category. 

The  6TS.  however,  extended 
grandfathered  treatment  to  multifamily 
mortgage  loans  that  were  in  the  50 
percent  risk-weight  category  under  a 
prior  OTS  rule  in  March  1994,  when 
OTS  adopted  its  rule  implementing 
section  618(b)  of  the  RTC  Act.  Those 
low-risk,  grandfathered  multifamily 
loans  must  continue  to  satisfy  the 
criteria  of  the  prior  OTS  rule.  Those 
criteria  are  that  the  loans  are  secured  by 
multifamily  residential  buildings  with 
5-36  units,  have  maximum  80  percent 
loan-to-value  ratios  and  maintain 
occupancy  rates  of  at  least  80  percent. 

Reason  for  OTS  Difference:  The  rules 
of  the  OTS  and  the  banking  agencies  are 
generally  consistent.  The  OTS.  however, 
decided  to  extend  grandfathered 
treatment  to  low-risk  multifamily  loans 
previously  qualifying  for  the  50  percent 
risk-weight  category-  under  the  prior 
OTS  multifamily  rule. 

7.  Intangible  Assets  and  Mortgage 
Servicing  Rights:  The  final  rule  on  the 
capital  treatment  of  intangible  assets 
adopted  by  the  OTS  generally  is 
consistent  with  the  rules  adopted  by  the 
banking  agencies.  The  OTS  rule. 
however,  contains  a  grandfathering 
provision  and  a  transition  provision  for 


purchased  mortgage  servicing  rights 
included  in  capital  prior  to  adoption  of 
the  revised  final  rule. 

The  OTS  rule  also  contains  a 
grandfathering  provision  allowing 
continued  inclusion  of  core  deposit 
premiums  included  in  associations' 
capital  on  the  effective  date  of  the  final 
rule.  These  core  deposit  premiums  were 
previously  included  in  capital  pursuant 
to  temporary  OTS  guidance  if  an 
association's  management  determined 
that  they  passed  a  three-part  test  and  the 
amount  included  did  not  exceed  25 
percent  of  core  capital.  The  new  rule 
requires  the  deduction  of 
nongrandfathered  core  deposit 
premiums  from  capital. 

In  August  1995,  the  OTS  also  issued 
a  joint  rule  with  the  other  banking 
agencies  adopting  uniform  interim 
capital  treatment  of  originated  mortgage 
servicing  rights.  The  Financial 
Accounting  Standards  Board  required 
originated  mortgage  servicing  rights  to 
be  capitalized  in  accordance  with 
prescribed  valuation  criteria  by 
adopting  Statement  of  Financial 
Accounting  Standard  No.  122. 
"Accounting  for  Mortgage  Servicing 
Rights",  in  May  1995.  The  joint  interim 
rule  generally  applies  the  same 
treatment  to  originated  mortgage 
servicing  rights  that  the  agencies 
previously  applied  to  purchased 
mortgage  servicing  rights.  This  capital 
treatment  includes  a  50  percent  of  Tier 
1  capital  limit  and  valuation  at  the 
lower  of  90  percent  of  fair  market  value 
or  100  percent  of  amortized  book  value. 

Reason  for  OTS  Difference:  The 
treatment  of  intangible  assets  and 
mortgage  servicing  rights  under  the 
capital  rules  of  OTS  and  the  banking 
agencies  are  generally  uniform.  The 
OTS.  however,  decided  to  allow 
associations  to  continue  to  include 
purchased  mortgage  servicing  rights  and 
core  deposit  premiums  in  capital 
computations  if  the  specific  assets  had 
previously  been  included  in 
associations'  capital  under  prior  OTS 
rule  or  policy. 

8.  Recourse  Arrangements 

Assets  Sold  with  Recourse 
(Nonmortgage):  If  a  savings  association 
makes  a  GAAP  sale  of  nonmortgage 
assets  with  recourse,  the  OTS  (i)  treats 
the  transaction  as  a  sale  for  purpose  of 
reporting  and  leverage  ratio 
computation  and  (ii)  requires  capital  to 
be  held  against  the  total  amount  of  the 
loans  sold  with  recourse  in  calculating 
the  association's  risk-based  capital 
requirement.  Despite  being  a  GAAP  sale, 
the  banking  agencies  treat  the 
transaction  as  a  financing.  This  means 
that  the  original  assets  are  considered 


still  on  the  books,  along  with  the 
proceeds  received,  in  computing  the 
leverage  and  risk-based  assets. 

Reason  for  OTS  Difference:  OTS 
follows  GAAP  in  determining  whether  a 
transaction  is  a  sale  for  reporting 
purposes  and  in  computing 
associations'  leverage  ratio  capital 
requirements.  The  OTS  policy  also 
ensures  that  the  economic  risk  to 
associations  from  sales  with  recourse  is 
captured  in  determining  associations' 
risk-based  caoital  requirements. 

Assets  Sola  with  Recourse 
(Mortgages — Private  Transactions):  If  a 
.savings  association  sells  mortgage  assets 
with  recourse  to  private  entities  and  the 
transaction  is  treated  as  a  sale  under 
GAAP,  OTS  follows  the  same  policy  as 
it  follows  regarding  sales  of 
nonmortgage  assets.  Under  this  policy, 
OTS  (i)  treats  the  transaction  as  a  sale 
and  (ii)  requires  capital  to  be  held 
against  the  total  amount  of  loans  sold 
with  recourse  in  calculating  the 
association's  risk-based  capital 
requirement. 

A  bank  that  sells  pools  of  residential 
mortgages  to  private  entities  with 
recourse  generally  is  required  to  hold 
the  full  amount  of  capital  against  the 
mortgages  sold,  as  well  as  the  proceeds 
received,  regardless  of  the  amount  of 
recourse  retained  and  the  treatment  of 
the  transactions  for  regulatory  reporting 
purposes. 

The  rules  of  the  FRB  and  OCC, 
however,  provide  that  no  capital  is 
required  against  pools  of  1-  to  4-family 
mortgages  sold  to  private  entities  with 
"insignificant  recourse"  (i.e.,  less  than 
expected  losses)  for  which  a  specific 
noncapital  reserve  or  liability  account  is 
established  and  maintained  for  the 
maximum  amount  of  possible  loss 
under  the  recourse  provision. 

If  "significant"  recourse  is  retained, 
the  transaction  is  not  reported  as  a  sale 
and  the  assets  remain  on  the  balance 
sheet.  Capital  is  required  to  be  held 
against  the  on-balance  sheet  amount  of 
the  assets.  The  FDIC  follows  this 
approach  for  all  sales  with  recourse;  the 
FDIC  has  not  adopted  an  "insignificant 
recourse"  policy. 

Reason  for  OTS  Difference:  OTS 
follows  GAAP  in  determining  whether  a 
transaction  is  a  sale  for  reporting 
purposes  and  in  computing 
associations'  leverage  ratio  capital 
requirement.  The  OTS  policy  also 
ensures  that  the  economic  risk  to 
associations  from  sales  with  recourse 
will  be  captured  in  determining  their 
risk-based  capital  requirements.  The 
banking  agencies'  application  of  their 
limited  recourse  provisions  for 
computing  banks'  risk-ba-sed  capital 
requirements  has  affected  the 
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significance  of  the  "insignificant 
recourse"  provisions  of  the  FRB  and 
OCC. 

Assets  Sold  with  Recourse  (Limited 
Recourse):  In  accordance  with  section 
350  of  the  Riegle  Community 
Development  and  Regulaton,' 
Improvement  Act  of  1994,  the  banking 
agencies  adopted  a  low-level  recourse 
rule.  The  OTS  adopted  its  low-level 
recourse  provision  in  1989.  The 
remaining  difference  regarding  such 
sales  with  recourse  is  that  the  OTS 
follows  GAAP  in  according  sales 
treatment  to  those  transactions  for 
reporting  and  leverage  computation 
purposes.  The  banking  agencies 
generally  do  not  accord  sales  treatment 
to  sales  with  low-level  recourse  and 
continue  to  treat  the  transaction  as  a 
financing  in  computing  banks"  leverage 
ratio  requirements,  subject  to  the 
"insignificant  recourse"  provisions  of 
the  FRB  and  OCC. 

Reason  for  OTS  Difference:  The 
agencies,  low-level  recourse  provisions, 
in  Accordance  with  section  350  of  the 
Riegle  Act,  limit  an  institution's  capital 
requirement  to  its  majdmum  contractual 
liability  under  its  recourse  obligation. 
The  difference  between  OTS  and  the 
banking  agencies  for  reporting  and 
leverage  ratio  purposes  is  caused  by  the 
OTS  decision  to  follow  GAAP  in 
determining  whether  to  accord  sales 
treatment. 

Recourse  Servicing:  Where  savings 
associations  are  responsible  for  credit 
losses  on  loans  they  service,  OTS 
requires  capital  against  the  amount  of 
the  underlying  loans  consistent  with  the 
recourse  policy  set  forth  above. 
Although  savings  associations  do  not 
own  the  underlying  assets,  they  have  a 
contingent  liability  and  are  subject  to 
losses  on  those  loans.  OTS  requires 
associations  to  hold  capital  against  the 
underlying  loans  posing  economic  risk 
for  the  associations.  The  banking 
agencies  do  not  assess  capital  on  the 
underlying  loans  but  only  on  the  value 
of  the  servicing  rights. 

Reason  for  OTS  difference:  Policy 
decision  to  assess  capital  on  underlying 
loans  to  buffer  associations  from  the  risk 
of  loss  on  such  loans. 

9.  Purchased  Subordinated  Securities: 
The  OTS  risk-based  capital  standard 
requires  associations  to  hold  capital 
against  the  amount  of  their  subordinated 
securities  and  any  more  senior 
securities.  It  does  not  matter  whether 
the  subordinated  securities  were 
acquired  from  others  or  result  from  the 
securitization  of  loans  they  originated. 
Associations'  risk-based  capital 
requirements  are  limited,  however,  by 
the  low-level  recourse  provision. 


Banks  are  only  required  to  hold 
capital  against  the  amount  of  more 
senior  securities  if  the  institution 
originated  and  sold  the  underlying 
loans.  The  banking  agencies  do  not 
require  banks  to  hold  capital  against 
securities  senior  to  acquired 
subordinated  securities  if  a  bank 
acquired  the  securities  in  the  market 
from  third  parties. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  Whether 
institutions  create  subordinated 
securities  or  purchase  subordinated 
securities,  the  risks  are  similar. 

10.  Consequences  of  Failure  to  Meet 
Capital  Standards:  The  PCA  provisions 
of  FDICIA  impose  a  stringent  regulator\' 
regimen  on  thrifts  and  banks  failing 
their  capital  requirements.  The  PCA 
provisions  of  section  131  of  FDICIA 
establish  five  regulatory  categories,  with 
the  distinctions  primarily  based  on 
institutions'  capital  ratios.  Section  131 
imposes  various  sanctions  and 
restrictions  on  institutions  in  the  lower 
three  PCA  categories,  while  other 
regulations  [brokered  deposits  and  the 
risk-based  premium  rules  of  the  FDIC) 
provide  preferential  treatment  to  the 
well-capitalized  institutions.  The 
agencies  issued  a  joint  preamble  and 
parallel  rules  implementing  PCA. 

Savings  associations  are  also  subject 
to  additional  restrictions  and 
requirements  under  the  HOLA.  as 
enacted  in  FIRREA.  The  OTS  will 
continue  to  apply  these  provisions  to 
savings  associations,  but  is  coordinating 
their  implementation  with  the  PCA 
provisions  to  the  extent  possible.  The 
HOLA  provisions  do  not  apply  to  banks. 

Reason  for  OTS  Difference:  The 
agencies  have  adopted  uniform  rules 
implementing  the  PCA  provisions  of 
FDICIA.  The  HOLA,  however,  continues 
to  impose  additional  restrictions  on 
savings  associations  (HOLA  section  5(t) 
(6)). 

11.  Collateralized  Transactions 

Since  December  1994,  the  agencies 
have  had  three  different  rules  for  the 
capital  treatment  of  transactions  that  are 
supported  by  qualif>-ing  collateral.  The 
FDIC's  and  OTS's  risk-based  capital 
standards  provide  that  the  portion  of  a 
transaction  collateralized  by  cash  on 
deposit  in  the  lending  institution  or  by 
the  market  value  of  central  government 
securities  of  countries  that  are  members 
of  the  Organization  for  Economic 
Cooperation  and  Development  (OECD 
securities)  may  be  assigned  to  the  20 
percent  risk-weight  categorv.  The  FRB's 
general  rule  is  like  the  FDIC's  and  OTS's 
rule,  but  with  a  limited  exception.  The 
exception  is  that  transactions  fully 


collateralized  with  cash  or  OECD 
securities  marked-to-market  dailv  with 
positive  collateral  margin  maintained. 
The  OCC's  rule  permits  the  portion  of  a 
transaction  that  is    oUateralized  with  a 
positive  margin  by  cash  or  OECD 
securities,  which  must  be  marked-to- 
market  daily,  to  receive  a  zero  percent 
risk-weighting. 

Reason  for  OTS  Difference:  The  OTS 
and  FDIC  regulations  on  collateralized 
transactions  have  n^ '  been  changed 
since  1989.  The  FR^  and  OCC  revised 
their  regulations  in  different  wavs  in 
1992  and  1994,  respectively.  As' 
indicated  in  the  September  23  Joint 
Report,  consistent  with  section  303  of 
the  Riegle  Act,  in  August,  1996,  the 
agencies  jointly  proposed  a  uniform 
approach  to  the  capital  treatment  of 
collateralized  transactions.  Under  the 
proposed  approach,  designated  portions 
of  claims  are  included  in  the  zero 
percent  risk-weight  category  if  the 
institution  marks  the  designated  portion 
to  market  daily  and  requires  the  obhgor 
to  adjust  the  amount  of  underlying 
collateral  to  maintain  a  positive  daily 
margin  on  the  designated  portion  of  the 
claim. 

B.  Minor  Differences 

1.  1.5  Percent  Tangible  Capital 
Requirement:  OTS  has  an  explicit  1.5 
percent  tangible  capital  requirement;  the 
bank  regulators  do  not. 

Reason  for  OTS  Difference:  FIRRE.^ 
required  OTS  to  establish  a  tangible 
capital  requirement  of  at  least  15 
percen  of  assets.  (HOLA  5(t)(2)(B)). 

2.  Collateralized  Mortgage  Obligations 
(CMO)  Tranches:  In  its  final  interest-rate 
risk  rule.  OTS  eliminated  the  placement 
of  stripped  securities  and  certain 
collateralized  mortgage  obligations  in 
the  100  percent  risk- weight  categor\ 
because  of  their  interest-rate  risk 
sensitivity.  The  OTS  interest-rate  risk 
model  evaluates  the  interest-rate  risk 
stemming  from  these  assets.  The  OTS 
examination  and  super\isory  staffs 
consider  associations,  interest-rate  risk 
exposure,  along  with  aspects  of 
associations,  capital  position,  in 
determining  the  associations,  capital 
adequacy  under  the  CAMEL  system. 
Residual  securities  remain  in  the  100 
percent  risk-weight  category-  because  of 
their  degree  of  credit  risk  and  other 
risks. 

The  banking  agencies  var\'  in  their 
approach:  OCC  has  stated  that  any  CMO 
tranche  absorbing  more  than  its  pro-rata 
share  of  the  risk  of  losing  principal  is 
risk-weighted  at  100  percent  (others 
generally  at  20  percent):  FRB  has  stated 
that  any  CMO  tranche  absorbing  more 
than  its  pro-rata  share  of  loss  is  risk- 
weighted  at  100  f)en:eni  (others 
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generally  at  20  percent):  FDIC 
undertakes  a  case-by-case  review. 

Reason  for  OTS  Difference:  Policy 
decision  to  address  the  interest-rate  risk 
of  CMOs  through  the  OTS  interest-rate 
risk  rule,  model  and  supervisory 
oversight.  Policv  determination  that 
dealing  with  these  securities  in  this  way 
made  continued  risk-weighting  for 
credit  risk  in  the  100  percent  risk- 
weight  category  unwarranted.  The 
degree  of  credit  risk  and  other  risks  to 
which  residual  securities  expose 
associations  warrant  their  continued 
risk-weighting  in  the  100  percent  risk- 
weight  category. 

3.  Pledged  Deposits/Sonwithdrawable 
Accounts:  OTS  includes  these 
instruments  as  core  capital  for  mutual 
associations  if  they  meet  the  same 
requirements  as  non-cumulative 
perpetual  preferred  stock.  If  they  do  not 
meet  the  requirements  for  inclusion  in 
core  capital,  OTS  includes  them  as 
supplementary  capital  provided  they 
meet  the  standards  for  preferred  stock  or 
subordinated  debt.  The  banking 
agencies  do  not  address  this  issue 
because  these  instruments  represent  the 
capital  of  mutual  associations  legally 
restricted  from  issuing  equity  securities 
(i.e.,  their  depositor  members  are  their 
owners).  Banks  generally  are  not 
organized  in  mutual  form. 

Reason  for  OTS  Difference  Policy 
decision  to  treat  these  instruments  the 
same  as  the  equity  instruments  of 
corporate  thrifts  because  they  provide 
the  same  protection  as  equity  to  the 
mutual  associations  and  the  deposit 
insurance  fund. 

4.  Qualifying  Single  Family  Mortgage 
Loans:  In  order  to  be  placed  in  the  50 
percent  risk-weight  category,  OTS 
requires  that  mortgages  have  no  more 
than  an  80  percent  loan-to-value  (LTV) 
ratio  (unless  they  have  private  mortgage 
insurance  (PMI)  bringing  the  LTV  ratio 
down  to  80  percent).  The  banking 
agencies  require  "prudent, 
conservative"  underwriting  without 
specific  LTV  ratio  requirements. 

Reason  for  OTS  Difference:  Policy 
decision  to  make  explicit  what  OTS 
believes  is  generally  "prudent  and 
conservative";  the  banking  agencies 
generally  include  a  similar  LTV 
standard  in  their  examiner  guidance. 

5.  Loans  to  Individual  Purchasers  for 
the  Construction  of  Their  Homes:  OTS 
and  OCC  place  these  assets  in  the  50 
percent  risk-weight  category  The  FRB 
and  FDIC  may  treat  them  as 
construction  loans  (100  percent)  or  as 
mortgage  loans  (50  percent)  depending 
on  their  characteristics. 

Reason  for  OTS  Difference:  Policy 
decision  to  include  such  loans  in 
standard  treatment  of  1-4  family 


mortgage  loans,  as  does  the  OCC.  As 
indicated  in  the  Septembe   23  Joint 
Report,  the  agencies  expect  to  issue  a 
proposal  to  make  their  regulations 
uniform  in  this  area. 

6.  Holding  of  First  and  Second  Liens 
on  Home  Mortgages  hv  the  Same 
Institution:  The  FRB  and  OTS  generally 
treat  first  and  second  liens  held  by  the 
same  institution  as  single  loans  if  there 
are  no  intervening  liens.  The  OCC 
generally  places  second  liens  in  the  100 
percent  risk-weight  category  The  FDIC 
combines  first  and  second  liens  in 
evaluating  whether  the  first  lien  ib 
prudently  underwritten,  but  places  all 
second  liens  in  the  100  percent  risk- 
weight  category. 

Reason  for  OTS  Difference:  Policy 
decision  generally  to  treat  two 
extensions  of  credit  to  the  same 
individual  and  secured  by  the  same  1- 
4  family  residence  the  same  as  a  single 
extension  of  credit.  The  combined  credit 
should  be  placed  in  the  appropriate 
risk-weight  depending  on  whether  the 
combined  credit  meets  the  other  criteria 
for  a  qualifying  mortgage  loan.  As 
indicated  in  the  September  23  Joint 
Report,  the  agencies  expect  to  issue  a 
proposal  to  make  their  regulations 
uniform  in  this  area. 

7.  Rules  on  Maturing  Capital 
Instruments  (MCII:  OTS  and  the  banking 
agencies  use  different  rules  to  determine 
how  much  of  MCI  counts  toward 
capital.  OTS  (i)  grandfathers  issuances 
of  MCI  issued  on  or  before  November  7, 
1989  (which  was  the  date  of  the  rule 
change)  and  (ii)  allows  two  options  for 
issuances  of  MCI  after  November  7, 
1989  (a)  the  bank  rule  (five  year 
amortization)  or  (b)  a  limit  of  20  percent 
of  total  capital  maturing  in  any  one  year 
for  instruments  within  seven  years  of 
maturity. 

The  banking  agencies  require  use  of 
the  straight  five-year  approach. 

Reason  for  OTS  Difference:  Policy 
decision  to  minimize  unnecessary 
disincentives  for  issuance  of 
subordinated  debt  and  to  avoid  unduly 
penalizing  pre-FIRREA  issuances  of 
MCI 

8  Umitation  on  Subordinated  Debt: 
The  banking  agencies  limit 
subordinated  debt  to  50  percent  of  core 
capital.  OTS  has  no  limit  on  the  amount 
of  subordinated  debt  that  can  count  as 
supplementary  capital. 

Reason  for  OTS  Difference:  Policy 
decision  to  encourage  issuance  of 
supplementary  capital. 

9  ^Nonresidential  Construction  and 
Land  Loans:  OTS  requires  the  amount  of 
these  loans  above  an  80  percent  LTV 
ratio  to  be  deducted  from  total  capital 
(with  a  five  year  phase-in).  The  banking 


agencies  place  the  whole  loan  amount 
in  the  100  percent  risk-weight  category. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  OTS 
experience  indicates  that  high-LTV'  ratio 
land  loans  and  nonresidential 
construction  loans  present  particularly 
high  levels  of  risk. 

10.  FSUC/FDIC-covered  Assets:  OTS 
places  these  assets  in  the  zero  percent 
risk-weight  category.  The  banking 
agencies  generally  place  these  assets  in 
the  20  percent  risk-weight  category. 

Reason  for  OTS  Difference:  Policy 
decision  to  recognize  OTS  Capital  and 
Accounting  Standards  that  these  assets 
have  never  resulted  in  losses  and  that 
these  government  guaranteed 
obligations  are  supported  by  a  "backup" 
call  on  the  United  States  Treasury. 

11.  Mutual  Funds:  In  general,  OTS 
establishes  the  risk  weighting  for  mutual 
funds  on  the  asset  with  the  highest 
capital  requirement  actually  held  by  the 
mutual  fund.  The  banking  agencies  base 
their  capital  charge  on  the  highest  risk- 
weighted  asset  that  is  a  permissible 
investment  by  the  mutual  fund.  The  20 
percent  risk-weight  category  is  the 
lowest  risk-weight  category  in  which 
associations  may  place  mutual  fund 
investments. 

OTS  allows,  on  a  case-by-case  basis, 
"pro-rata"  risk-weighting  of  investments 
in  mutual  funds,  based  on  the  assets  of 
the  mutual  fund  (i.e.,  if  90  percent  of  a 
mutual  fund's  assets  are  20  percent  risk- 
weight  assets  and  10  percent  are  100 
percent  risk-weight  assets,  we  may 
allow  90  percent  of  the  investment  in  20 
percent  risk-weight  category  and  10 
percent  in  the  100  percent  risk-weight 
category).  The  OCC  permits  national 
banks  to  pro-rate  mutual  fund 
investments  between  risk-weight 
categories  based  on  the  maximum 
amount  of  different  types  of  assets  that 
mutual  funds  may  hold  in  accordance 
with  their  prospectuses.  The  FDIC  and 
FRB  do  not  allow  banks  to  pro-rate 
mutual  fund  investments  between  risk- 
weight  categories. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  the  risk  of  these  assets.  OTS 
believes  that  allowing  institutions  to 
pro-rate  their  investments  and  focus  on 
"actual"  assets  ensures  that  savings 
associations  hold  capital  in  an  amount 
essentially  equivalent  to  that  required  if 
they  directly  held  the  assets  in  which 
the  mutual  fund  invested.  However,  as 
indicated  in  the  September  23  Joint 
Report,  the  agencies  expect  to  issue  a 
proposal  in  the  near  future  to  make  their 
regulations  uniform  in  this  area. 

12.  Capital  Requirement  on  Holding 
Companies:  FRB  applies  the  risk-based 
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capital  requirements  to  bank  holding 
companies;  OTS  does  not  apply  them  to 
thrift  holding  companies. 

Reason  for  OTS  Difference:  OTS 
policy  decision  to  not  impose  capital 
requirements  on  corporate  entities 
because  they  do  not  pose  a  risk  to  the 
deposit  insurance  fund. 

13.  Agricultural  Loan  Losses:  The 
banking  agencies,  due  to  a  statutory 
requirement,  allow  such  losses  to  be 
deferred  (and,  effectively,  allow  these 
losses  to  be  "included"  in 
supplementary  capital).  OTS  does  not 
allow  such  losses  to  be  deferred  or 
included  in  assets  or  capital. 

Reason  for  OTS  Difference:  OTS  has 
no  statutory  requirement  to  allow  such 
deferred  losses  in  assets  or  capital. 

14.  Income  Capital  Certificates  (ICCSl 
and  Mutual  Capital  Certificates  (MCCsj: 
OTS  allows  inclusion  in  supplementary 
capital.  Because  these  items  do  not  exist 
in  the  banking  industry,  the  banking 
agencies  do  not  address  them. 

Reason  for  OTS  Difference:  ICCs/ 
MCCs  are  counted  as  supplementary 
capital  due  to  their  being  functionally 
equivalent  to  net  worth  certificates 
(which  are  required,  by  statute,  to  be 
included  in  capital). 

Attachment  11 — Summary  of 
Differences  in  Accounting  Practices 

Differences  by  each  agency  in 
accounting  or  supervisory  reporting 
practices  may  cause  differences  in 
amounts  of  regulatory  capital 
maintained  by  depository  institutions. 
These  differences  are  the  result  of  an 
evolutionary  process  that  primarily 
reflects  historical  agency  philosophy 
and  industry  trends. 

The  OTS  follows  generally  accepted 
accounting  principles  for  regulatory 
reporting  purposes.  The  other  banking 
agencies  require  banks  to  follow  certain 
prescribed  regulatory  accounting 
principles  (RAP)  instead  of  GAAP  for 
reporting  purposes.  The  banking 
agencies,  however,  are  contemplating 
moving  toward  GAAP  reporting  in  1997, 
which  will  eUminate  most  remaining 
differences  between  the  reporting  of 
OTS  and  the  other  banking  agencies. 

A  summary  of  these  differences  is 
presented  below. 


1.  Futures  and  Forward  Contracts 

OTS  practice  is  to  follow  generally 
accepted  accounting  principles.  In 
accordance  with  SFAS  80,  when 
hedging  criteria  are  satisfied,  the 
accounting  for  the  futures  contract  shall 
be  related  to  the  accounting  for  the 
hedged  item.  Changes  in  the  market 
value  of  the  futures  contract  are 
recognized  in  income  when  the  effects 
of  related  changes  in  the  price  or 


interest  rate  of  the  hedged  item  are 
recognized.  Such  reporting  can  result  in 
deferred  gains  and  losses  in  accordance 
with  GAAP. 

The  banking  agencies  do  not  follow 
GAAP,  but  report  changes  in  the  market 
value  of  futures  contracts  even  when 
used  as  hedges  in  the  current  period's 
income  statement.  However,  futures 
contracts  used  to  hedge  mortgage 
banking  operations  are  reported  in 
accordance  with  GAAP. 

2.  Excess  Sen'ice  Fees 

OTS  practice  is  to  follow  GAAP  in 
valuing  excess  service  fees.  When  loans 
are  sold  with  servicing  retained  and  the 
stated  servicing  fee  rate  differs 
materially  from  a  normal  servicing  fee 
rate,  the  sales  price  should  be  adjusted 
in  determining  the  gain  or  loss  from  the 
sale  of  the  loans.  This  provides  for  the 
recognition  of  a  normal  fee  in  each 
subsequent  year  that  servicing  continues 
on  the  loans.  The  gain  recorded  at  the 
date  of  sale  cannot  be  larger  than  the 
gain  assuming  the  loans  were  sold 
servicing  released.  The  subsequent 
valuation  of  the  excess  servicing  is 
adjusted  based  upon  anticipated 
prepayment  rates  and  interest  rates. 

The  banking  agencies  follow  GAAP 
for  residential  mortgage  loan  pools.  For 
all  other  types  of  loans,  the  banking 
agencies  do  not  follow  GAAP.  In  those 
cases  they  require  that  excess  servicing 
fees  retained  on  loans  sold  be  reported 
as  realized  over  the  contractual  life  of 
the  transferred  asset. 


3.  In-Substance  Defeasance  of  Debt 

OTS  practice  is  to  follow  GAAP.  In 
accordance  with  SFAS  76,  when  a 
debtor  irrevocably  places  risk-free 
monetary  assets  in  a  trust  solely  to 
satisfy  the  debt  and  the  possibility  that 
the  debtor  will  be  required  to  make 
further  payments  is  remote,  the  debt  is 
considered  extinguished.  The  transfer 
can  result  in  a  gain  or  loss  in  the  current 
period. 

The  banking  agencies  do  not  follow 
GAAP.  The  banking  agencies  continue 
to  report  the  defeased  debt  as  a  liability 
and  the  securities  contributed  to  the 
trust  as  assets  with  no  recognition  of 
any  gain  or  loss  on  the  transaction. 

4.  Sales  of  Assets  with  Recourse 

OTS  practice  is  to  follow  GAAP.  A 
transfer  of  receivables  with  recourse  is 
recognized  as  a  sale  under  GAAP  if  (i) 
the  transferor  surrenders  control  of  the 
future  economic  benefits,  (ii)  the 
transferor's  obligation  under  the 
recourse  provisions  can  be  reasonably 
estimated,  and  (iii)  the  transferee  cannot 
require  repurchase  of  the  receivables 


except  pursuant  to  the  recourse 
provisions. 

However,  in  the  calculation  of  OTS 
risk-based  capital,  certain  off-balance 
sheet  conversions  are  performed  that 
result  in  capital  being  required  for  the 
risk  retamed.  See  further  discussion  of 
capital  differences  with  respect  to  this 
item  m  Attachment  I,  Capital 
Differences. 

The  practice  of  the  banking  agencies 
is  generally  to  report  transfers  of 
receivables  with  recourse  as  sales  only 
when  the  transferring  institution  (i) 
retains  no  risk  of  loss  from  the  assets 
transferred  and  (ii)  has  no  obligation  for 
the  payment  of  principal  or  interest  on 
the  assets  transferred.  As  a  result,  assets 
transferred  with  recourse  are  reported  as 
financings,  not  as  sales. 

However,  this  general  rule  does  not 
apply  to  the  transfer  of  mortgage  loans 
under  one  of  the  government  programs 
of  the  Government  National  Mortgage 
Association.  Freddie  Mac  or  Farmie 
Mae.  Transfers  of  mortgages  under  one 
of  these  programs  are  automatically 
treated  as  sales.  Furthermore,  the  6CC 
and  FRB  provide  for  the  treatment  of 
private  transfers  of  mortgages  as  sales  if 
the  transferring  institution  does  not 
retain  a  significant  risk  of  loss  on  the 
assets  transferred. 

5.  Negative  Goodwill 

OTS  practice  is  to  follow  GAAP  for 
reporting  purposes.  OTS  permits 
negative  goodwill  to  offset  goodwill 
reported  as  an  asset.  The  banking 
agencies  require  that  negative  goodwill 
be  reported  as  a  liability,  and  not  be 
netted  against  goodwill  assets. 

6.  Push-Down  Accounting 

OTS  practice  is  to  follow  G.\AP.  OTS 
requires  push-down  accounting  when 
there  is  at  least  a  90  percent  change  in 
owTiership.  Push-down  accounting 
generally  applies  the  fair  value  concepts 
of  purchase  accounting  in  the  context  of 
a  holding  company's  acquisition  of  a 
company  to  be  held  as  a  separate 
subsidiary  or  combined  with  an  exi.sting 
subsidiarv'. 

The  banking  agencies  require  push- 
down accounting  when  there  is  at  least 
a  95  percent  change  in  ownership. 

Dated  lanuary  6, 1997. 
By  the  Office  of  Th    t  Supervision. 
Nicolas  P.  Retsinas. 

Director 

IFR  Doc.  97-1182  Filed  1-16-97:  845  am) 
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UNITED  STATES  ENRICHMENT 
CORPORATION 

Sunshine  Act  Meeting 

BILLING  CODE:  8720-01 

AGENCY:  United  States  Enrichment 

Corporation  Board  of  Directors 

TIME  AND  DATE:  8:00  am,  \Vednesda\ , 

January  22,  1997. 

PLACE:  USEC  Corporate  Headquarters, 

6903  Rockledge  Drive.  Bethesda, 

Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  commercial  and  finani  lal 
matters  of  the  Corporation. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold,  301-564-3354. 

Dated,  lanuan,  15,  19M7 
Robert  ].  Moore. 

Corporate  Serivtan,' 

|FR  Doc:.  97-1429  Filed  1-15-9",  :.i  Om  ;.rn| 

B4LUNG  COOC  tTJO-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Medical  Care  Interagency 
Reimbursement  Rates  for  FY  1997 

AGENCY:  Department  of  Veterans  .Affairs, 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  provisions 
of  0MB  Circular  A-11,  Section  12, 5(a), 
revised  reimbursement  rates  have  been 
established  hv  the  Department  of 
Veterans  Affairs  for  inpatient  and 
outpatient  medical  care  furnished  to 
fjeneficiaries  of  other  Federal  agencies 
during  FY  1997.  These  rates  will  be 
iharged  for  such  medical  care  provided 
on  and  after  December  1,  1996,  at  health 
(.are  facilities  under  the  direct 
lurisdiction  nf  the  Secretary  of  Veterans 
Affairs, 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Walter  ).  Besecker,  Director.  Medical 
Care  Cost  Recovery  Office  (174), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  N\V,  Washington,  DC 
20420.  {202]-273-56fi2. 

SUPPLEMENTARY  INFORMATION:  The 
Interagency  Reimbursement  Rates, 
effective  December  1,  1996.  are  as 
follows: 

VA  Hospital  Care,  rates  per  inpa- 
tient day: 

General  Medicine 946 

Neurology  915 

Rehabilitation  Medicine  743 

Blind  Rehabilitation 886 

Spinal  Cord  Injury  884 

Surgery 1761 

General  Psychiatry  448 

Substance    Abuse    (Alcohol    and 

Drug  Treatment)  297 

Intermediate  Medicine 385 


VA  Nursing  Home  Care,  rate  per 

day: 

Nursing  Home  Care  258 

VA  Outpatient  Care,  rates  per  visit 

or  per  prescription  filled: 

Outpatient  Visit  *   178 

Emergency      Dental      Outpatient 
Visit  107 

Prescription  Filled  19 

*  Rate    includes    dialysis    treatments    and 
non-emergency  dental  visits. 

Inpatient  charges  to  other  Federal 
agencies  will  be  at  the  current 
Interagency  per  diem  rate  for  the  type  of 
bed  section  or  discrete  treatment  unit 
providing  the  care. 

Frescription  filled  charge  in  lieu  of 
the  outpatient  visit  rate  will  be  charged 
when  the  patient  receives  no  service 
other  than  the  Pharmacy  outpatient 
service.  This  charge  applies  whether  the 
patient  receives  the  prescription  in 
person  or  by  mail. 

When  medical  services  for 
beneficiaries  of  other  Federal  agencies 
are  obtained  by  the  Department  of 
Veterans  Affairs  from  private  sources, 
the  charges  to  the  other  Federal  agencies 
will  be  the  actual  amounts  paid  by  the 
Department  of  Veterans  Affairs  for  such 
services. 

Dated:  lanuary  8.  1997. 
Jesse  Brown. 

Secretary-  of  Veterans  Affairs. 

|FR  Doc.  97-1180  Filed  1-16-97;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1499 

Foreign  Donation  of  Agricultural 
Commodities 

C  direction 

In  rule  document  96-30032  beginning 
on  page  60513  in  the  issue  of  Friday, 
November  29.  1996  make  the  following 
corrections: 

§1499.1     [Corrected] 

1.  On  page  60515,  in  the  third 
column,  in  the  third  line,  "standing" 
should  read  "stranding". 

§1499.8    [Corrected] 

2.  On  page  60519,  in  the  first  column, 
§1499.8(h){3)  should  read  "No 
demurrage.  CCC  will  not  pay 
demurrage,  "and  remove  the  remaining 
text. 

3.  On  the  same  page,  in  the  same 
column,  insert  the  following  section 
heading  above  paragraph  (a): 

§1499.9    Arrangements  tor  entry  and 
handling  In  the  foreign  country. 

§1499.12    [Corrected] 

4.  On  the  same  page,  in  the  third 
column,  in  §1499. 12(d),  in  the  second 
line,  insert  a  coma  after  "part". 

BILLING  CODE  150S-01-0 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Request  for  Proposals  (RFP):  Special 
Research  Grants  Program,  Potato 
Research 

Correction 

In  notice  document  97-157.  beginning 
on  page  876,  m  the  issue  of  Monday, 
January  6.  1997.  make  the  following 
correction: 

On  page  876,  in  the  third  column,  in 
the  third  paragraph,  in  the  eighth  line, 
"$41,134,612"  should  read 
"$1,134,612". 

BlLUNG  CODE  ISOfr-OI-D 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Special  Research  Grants  Program, 
Pest  Management  Alternatives 
Research;  Fiscal  Yean 997; 
Solicitation  of  Proposals 

Correction 

In  notice  document  97-159.  begmning 
on  page  884.  in  the  issue  of  Monday, 
January  6,  1997,  make  the  following 
correction: 

On  page  886,  in  the  first  column,  in 
the  first  fuJ]  paragraph,  in  the  fifth  line, 
"psh@reeusda.gov"  should  read 
"psb@reeusda.gov". 

BILUHG  CODE  1506-01-0 


Federal  Register 

Vol    63.  No.   12 

Fndav.  lanuarv  17.  1997 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 
7  CFR  Part  729 
RIN  056&-AE82 

Amendments  to  the  Peanut  Poundage 
Quota  Regulations 

Correction 

In  rule  document  96-17690, 
beginning  on  page  36997,  in  the  issue  of 
Tuesday.  lulv  16.  1996,  make  the 
following  correction 

§729.214    [Corrected] 

On  page  37001.  in  §729  214.  in  the 
second  column,  in  the  last  paragraph,  in 
the  first  line,  the  paragraph  designation 
"(1)"  should  read  "(I)", 

BILLING  COOE  150S-01-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

pocket  No.  961107312-6312-01;  I.D. 
102296B] 

RIN  064S-XX69 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Groundflsh  Fishery  of 
the  Bering  Sea  and  Aleutian  Islands; 
Proposed  1997  Harvest  Specifications 
for  Groundflsh 

Correction 

In  proposed  rule  document  96-30045. 
beginning  on  page  60076,  in  the  issue  of 
November  26,  1996.  make  the  following 
corrections: 

1.  On  page  60079.  m  Table  2,  m 
Footnote  6.  "Reminder"  should  read 
"Remainder" 

2.  On  page  bO0R3,  m  Tabic  ~.  m  the 
first  column,  under  "Totai"  msert  "Nnn 
trawl  Fisheries" 

3  Cjp.  page  60081  Tabic  6  is  corrected 
to  read  as  set  forth  beinw: 
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Table  6  — a-=prcve2  Shapes  iPercen-ages)  and  Resulting  Auocatiqns  ;MT)  jf  the  i997  Sablefish  CDQ  Reserve  Specified  for  the 
Bering  Sea  (BS)  and  Aleutian  Islands  (AI)  Subareas  among  Approved  CDP  Recipientts 


Satjie'ish  CDP  recipient 


Atka  Fishermen'^  Assciiation     

Bristol  Bay  Economic  Deve.CDfT>ent  Corp  

Coastal  Villages  Fishiog  Cixiperative  

Norton  Sound  Econon-iic  Deveiopment  Corporation  

Pntxlof  isianO  Fisriermen    

Yukon  Delta  Fishenes  Developme'^t  Association  , 

Aleutian  Pritxlof  Islands  Commumrv  jeveiopme-M  Assix.dPon 


Total 


Area 


BS 

I  ^' 
i  BS 

AI 

I  BS 

AI 

BS 

AI 

BS 

AI 

BS 

AI 

BS 

AI 


BS 

AI 


Percent 


Allocation 

(mt) 


-+- 


0 
0 
0 

25 

0 

25 

25 

.30 

0 

0 

75 

10 

0 

10 


■f- 


100 
100 


0 

0 

0 

34 

0 

34 

20 

40 

0 

0 

59 

13 

0 

13 


79 

134 


1997 


BILUNO  CODE  150S-41-0 


UMI 


Friday 

January  17,  1997 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks;  Rule  Clarifications;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-5672-5] 
RJN2060-AC19 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks;  Rule  Clarifications 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule:  Amendments. 

SUMMARY:  On  April  22.  1994  and  June  6, 
1994,  the  EPA  issued  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Source  Categories: 
Organic  Hazardous  Air  Pollutants  from 
the  Synthetic  Organic  Chemical 
Manufacturing  Industry  and  Other 
Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks.  This 
rule  is  commonly  known  as  the 
Hazardous  Organic  NTSHAP  or  the 
HON.  In  June  1994,  petitions  for  review 
of  the  April  1994  rule  were  filed  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  The  [petitioners  raised 
over  75  technical  issues  and  concerns 
with  drafting  clarity  of  the  rule. 

On  August  26.  1996,  the  EPA 
proposed  correcting  amendments  to  the 
rule  to  address  the  petitioners'  issues. 
Among  the  proposed  amendments  were 
proposed  revisions  to  definitions  that 
apply  to  wastewater  and  wastewater 
treatment  and  revised  control  and 
compliance  provisions  for  wastewater. 
A  new  compliance  date  of  April  22, 
1999,  was  proposed  for  process 
wastewater,  heat  exchange  systems, 
equipment  subject  to  the  provisions  of 
§63.149,  and  maintenance  wastewater 
The  EPA  also  proposed  a  separate 
compliance  date  for  wastewater  streams 
affected  by  the  omission  of  nitrobenzene 
from  the  hst  of  compounds  subject  to 
the  wastewater  provisions.  The 
proposed  revisions  to  the  other 
provisions  to  the  rule  also  included 
corrections  and  clarifications  to  ensure 
the  rule  is  implemented  as  intended. 
The  proposed  amendments  also 
included  some  additional  compliance 
options  that  would  reduce  the  burden 
associated  with  the  recordkeeping  and 
reporting  requirements  of  the  rule. 
Today's  action  takes  final  action  on 
those  proposed  amendments. 

These  amendments  to  the  rule  will 
not  change  the  basic  control 


requirements  of  the  rule  or  the  level  of 
health  protection  it  provides.  The  rule 
requires  new  and  existing  major  sources 
to  control  emissions  of  hazardous  air 
pollutants  to  the  level  reflecting 
application  of  the  maximum  achievable 
control  technology. 
EFFECTIVE  DATE:  January  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  questions,  contact  Dr.  Janet  S. 
Meyer,  Coatings  and  Consumer  Products 
Group,  at  (919)  541-5254  or  Mary  Tom 
Kissell,  Waste  and  Chemical  Processes 
Group,  at  (919)  541-4516.  For  technical 
questions  on  wastewater  provisions, 
contact  Elaine  Manning,  Waste  and 
Chemical  Processes  Group,  telephone 
number  (919)  541-5499.  The  mailing 
address  for  the  contacts  is  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agencv, 
Research  Triangle  Park,  North  CaroUna 
27711. 

SUPPLEMENTARY  INFORMATION: 

I.  Regulated  Fntities  and  Background 
Information 

A  Regulated  Entities 

The  regulated  category  and  entities 
affected  by  this  action  include: 


Category 

Examples  of  regulated  entities 

Industry 

Synthetic  organic  ctiemical 
manufacturing  irldustry 
(SOCMI)  units,  e.g..  produc- 
ers of  benzene,  toluene,  or 
any  ottwr  ct>efnical  listed  in 
TaWe  1  of  40  CFR  part  63, 
subpart  F. 

This  table  is  not  intended  to  be 
exhaustive  but,  rather,  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
interested  in  the  revisions  to  the 
regulation  affected  by  this  action. 
Entities  potentially  regulated  by  the 
HON  are  those  which  produce  as 
primary  intended  products  any  of  the 
chemicals  listed  in  table  1  of  40  CFR 
part  63.  subpart  F  and  are  located  at 
facilities  that  are  major  sources  as 
defined  in  section  112  of  the  Clean  Air 
Act  (CL^A).  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  all  of  the 
applicability  criteria  in  40  CFR  63.100. 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  ine  of  the 
individuals  listed  in  the  preceding  FOR 
FURTHER  INF0RMATK3N  CONTACT  section. 

B  Background  on  Rule 

On  April  22,  1994  (59  FR  19402),  and 
June  6.  1994  (59  FR  29196).  the  EPA 
published  in  the  Federal  Register  the 
NESHAP  for  the  synthetic  organic 
chemical  manufacturing  industry 


(SOCMI),  and  for  several  other  processes 
subject  to  the  equipment  leaks  portion 
of  the  rule.  These  regulations  were 
promulgated  as  subparts  F,  G,  H,  and  I 
in  40  CFR  part  63,  and  are  commonly 
referred  to  as  the  hazardous  organic 
NESHAP,  or  the  HON.  Since  the  April 
22,  1994  notice,  there  have  been  several 
amendments  to  clarify  various  aspects 
of  the  rule.  Readers  should  see  the 
following  Federal  Register  notices  for 
more  information:  September  20,  1994 
(59  FR  48175);  October  24,  1994  (59  FR 
53359);  October  28,  1994  (59  FR  54131); 
Januarv  27,  1995  (60  FR  5321);  April  10. 

1995  (60  FR  18020):  April  10.  1995  (60 
FR  18026);  December  12,  1995  (60  FR 
63624);  February  29,  1996  (61  FR  7716): 
June  20,  1996  (e'l  FR  31435);  August  26, 

1996  (61  FR  43698);  and  December  5, 
1996  (61  FR  64571). 

In  June  1994,  the  Chemical 
Manufacturers  Association  (CMA)  and 
Dow  Chemical  Company  filed  petitions 
for  review  of  the  promulgated  rule  in 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit,  Chemical 
Manufacturers  Association  v.  EPA,  94- 
1463  and  94-1464  (D.C.  Cir.)  and  Dow 
Chemical  Company  v.  EPA,  94-1465 
(D.C.  Cir).  The  petitioners  raised  over  75 
technical  issues  on  the  rule's  structure 
and  applicability.  Issues  were  raised 
regarding  details  of  the  technical 
requirements,  drafting  clarity,  and 
structural  errors  in  the  drafting  of 
certain  sections  of  the  rule.  On  August 
26,  1996,  the  EPA  proposed  clarifying 
and  correcting  amendments  to  subparts 
F,  G,  H,  and  I  of  part  63  to  address  the 
issues  raised  by  CMA  and  Dow  on  the 
April  1994  rule. 

In  the  August  26.  1996  document,  the 
EPA  committed  to  taking  final  action  on 
some  portions  of  the  proposed 
amendments  to  the  rule  as  soon  as 
possible  after  the  close  of  the  comment 
period  in  order  to  give  sources  as  much 
lead  time  as  possible.  In  the  December 
5, 1996  Federal  Register,  the  EPA  took 
final  action  on  those  portions  of  the 
proposed  amendments  that  would 
eliminate  the  need  for  filing  some 
implementation  plans  that  would 
otherwise  be  due  December  31, 1996, 
and  would  allow  the  filing  of  requests 
for  compliance  extensions  up  to  4 
months  before  the  April  1997 
compliance  date. 

Today  the  EPA  is  taking  final  action 
on  the  remaining  portions  of  the 
amendments  proposed  on  August  26, 
1996. 

C.  Public  Comment  on  the  August  26, 
1996  Proposal 

Eighteen  comment  letters  were 
received  on  the  August  26, 19%  Federal 
Register  document  that  proposed 
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changes  to  the  rule.  All  comment  letters 
received  were  from  industry 
representatives  and  trade  associations. 
Most  of  the  comment  letters  were 
supportive  of  the  proposed 
amendments.  A  few  of  these  comment 
letters  also  included  suggested  editorial 
revisions  to  further  clarify  some  aspects 
of  the  proposed  amendments  or  to 
address  oversights  in  the  proposed 
amendments.  The  EPA  considered  these 
suggestions  and,  where  appropriate, 
made  changes  to  the  proposed 
amendments.  The  significant  issues 
raised  and  the  changes  to  the  proposed 
amendments  are  summarized  in  this 
preamble.  A  memorandum  containing 
the  EPA's  response  to  all  comments  can 
be  found  in  Docket  A-90-19,  item 
number  IX-C-1.  The  response  to 
comments  may  also  be  obtained  over  the 
Internet  at  http://ttnwww.rtpnc.epa.gov 
or  from  the  EPA's  Technology  Transfer 
Network  (TTN).  The  TTN  is  a  network 
of  electronic  bulletin  boards  developed 
and  operated  by  the  Office  of  Air 
Quality  Planning  and  Standards.  The 
service  is  free,  except  for  the  cost  of  a 
phone  call.  Dial  (919)  541-5742  for  up 
to  a  14,400  bits  per  second  modem. 
Select  TTN  Bulletin  Board:  Clean  Air 
Act  Amendments  and  select  menu  item 
Recently  Signed  Rules.  If  more 
information  on  TTN  is  needed,  contact 
the  systems  operator  at  (919)  541-5384. 

D.  Judicial  Review 

Under  Section  307(b)(1)  of  the  CAA, 
judicial  review  of  this  final  action  is 
available  only  on  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 
this  final  rule.  Under  Section  307(b)(2) 
of  the  CAA,  the  requirements  that  are 
subject  to  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

II.  Overview  of  Amendments  to  Rule 

With  today's  action,  the  EPA  is 
issuing  clarifying  and  correcting 
amendments  to  subparts  F,  G,  H,  and  I 
of  40  CFR  part  63  that  were  proposed  on 
August  26,  1996.  Readers  should  refer  to 
the  August  26,  1996  Federal  Register 
document  for  a  complete  discussion  of 
the  background  and  the  proposed 
changes  to  the  rule.  Today's  revisions 
are  intended  to  remove  any  ambiguity 
and  clearly  convey  the  EPA's  intent,  to 
make  the  rule  easier  to  read  and 
implement,  and  to  increase  flexibility 
for  the  source. 

These  amendments  include  an 
extension  of  the  existing  source 
compliance  date  to  April  22,  1999  for 
process  wastewater,  heat  exchange 


systems,  maintenance  wastewater,  and 
equipment  subject  to  the  provisions  of 
§63.149  and  also  establish  a  separate 
compliance  date  for  wastewater  streams 
affected  by  the  omission  of  nitrobenzene 
from  table  9  of  subpart  G.  A  three  vear 
compliance  date  is  being  established  for 
process  wastewater  streams  that  are 
subject  to  control  requirements  due  to 
the  presence  of  nitrobenzene  due  to  an 
error  in  the  April  22,  1994  rule. 
Equipment  subject  to  the  other 
provisions  of  the  rule  must  be  in 
compliance  by  April  22.  1997,  unless  a 
comphance  extension  is  granted. 

Today's  amendments  also  include  the 
revisions  to  the  wastewater  sections  of 
subpart  G.  §§63.132  through  63.147.  As 
discussed  in  the  August  26,  1996 
document,  the  wastewater  sections  have 
been  redrafted  to  improve 
organizational  structure  and  clarity.  The 
revised  wastewater  sections  reflect  the 
concept  that  only  when  water  is 
"discarded"  from  a  process  is  it 
"wastewater,"  and  thus  subject  to  the 
HON  wastewater  provisions.  The 
revised  wastewater  sections  in  subpart 
G  also  include  provisions  that:  (1) 
Ensure  that  streams  traveling  from  one 
piece  of  process  equipment  to  another 
are  handled  appropriately  to  avoid 
emissions  to  the  environment,  and  (2) 
ensure  that  the  changes  in  the 
wastewater  definition  do  not  permit 
sources  to  dilute  their  streams  prior  to 
the  point  the  streams  are  considered 
wastewater,  thus  avoiding  control 
requirements.  The  amendments  to  the 
wastewater  provisions  also  include  the 
provisions  that  would  allow  a  HON 
source  owner  or  operator  to  ship  waste 
off-site  for  treatment.  Under  these 
revisions  to  the  rule,  the  owner  or 
operator  choosing  not  to  treat 
wastewater  on-site  may  only  ship  to  a 
facility  that  has  certified  that  it  will  treat 
the  waste  to  the  standard  required  bv 
the  HON. 

In  contrast  to  the  significant  revisions 
of  the  wastewater  provisions,  only 
minor  changes  are  being  made  to  other 
sections  of  the  nile.  In  addition  to 
removing  ambiguity  and  increasing 
flexibility  for  the  source,  some  revisions 
reduce  the  reporting  and  recordkeeping 
burden  for  sources.  The  reporting  and 
recordkeeping  revisions  include 
changes  that  (1)  reduce  the  number  of 
copies  of  reports  that  must  be  submitted 
to  the  EPA  and  the  States,  and  (2) 
provide  for  alternative,  less  frequent 
recordkeeping  of  monitoring  data  where 
sources  are  able  to  demonstrate  that  no 
violations  have  occurred  for  prolonged 
stretches  of  time. 


III.  Summary  of  Major  Comments  and 
Changes  to  the  Proposed  Amendments 
to  the  Rule 

A.  Applicability  of  Rule  to  Storage 
Vessels  Located  in  a  Tank  Farm  or 
Marine  Terminal 

In  the  August  26.  1996  document,  the 
EPA  proposed  amendments  to  clanfv 
the  applicability  of  the  rule  to  storage 
vessels  located  in  tank  farms  and  marine 
tank  farms.  Due  to  an  oversight,  the 
provisions  currently  in  §  63.100(g)  of 
subpart  F  of  the  April  1994  rule  did  not 
include  instructions  regarding 
allocation  of  tanks  in  remote  locations,' 
such  as  tank  farms.  The  proposed 
amendments.  §  63.100(g)(3).  provided 
explicit  procedures  to  be  followed  to 
assign  the  storage  vessels  to  a  process 
and  then  to  determine  the  applicability 
of  the  rule. 

Most  commenters  were  supportive  of 
the  proposed  amendment.  However,  one 
commenter  requested  clarification  of  the 
difference  between  a  remote  storage 
tank  owned  by  j;  chemical  process 
facility  and  a  remote  storage  tank  owned 
by  a  for-hire,  bulk  liquid  terminal.  The 
commenter  thought  the  proposed 
amendments  to  §  63, 100(g)  could 
inappropriately  cause  a  remote  storage 
tank  owned  by  a  for-hire,  bulk  liquid 
terminal  to  be  considered  subject  to  the 
HON.  The  commenter  requested  that  the 
rule  specifically  state  that  remote 
storage  vessels  at  independent  tank  farm 
distribution  facilities  are  not  subject  to 
the  rule. 

The  EPA  agrees  with  the  commenter 
that  the  focus  of  this  rule  is  on  chemical 
manufacturing  plants  and  not  on  for- 
hire  terminals  that  store  products  for 
distribution.  The  EPA  believes  that  the 
commenters  concern  arose  because  the 
preamble  description  of  this  proposed 
change  was  not  sufficiently  clear  that 
this  assignment  procedure  was  for 
allocation  of  storage  vessels  at  remote 
locations  within  the  plant  site.  The  EP.\ 
believes  that  when  the  provisions  of 
§  63.100(g)(3)  are  considered  within 
context  of  all  the  applicability  criteria  in 
subpart  F  it  is  clear  that  this  proposed 
assignment  procedure  for  storage  vessels 
in  tank  farms  does  not  extend  the 
applicability  to  for-hire  terminals  that 
are  not  part  of  the  major  source.  For  the 
amendments  to  affect  any  specific 
storage  vessel  (or  transfer  rack  or 
distillation  unit),  it  would  have  to  be 
part  of  a  chemical  manufacturing 
process  unit  at  a  major  source  subject  to 
the  rule.  In  order  for  a  storage  vessel  (or 
transfer  rack  or  distillation  unit)  to  be 
part  of  a  major  source,  it  would  have  to 
be  (among  other  things)  under  the 
control  of  the  owner  or  operator  of  the 
chemical  manufacturing  process  unit 
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and  located  within  the  same  contiguous 
area  as  the  chemical  manufacturing 
process  unit.  A  storage  vessel  owned  by 
a  for-hire  bulk  liquid  terminal  could 
only  be  subject  to  the  HON  if  it  was 
under  the  control  of  the  owner  or 
operator  of  the  HON  chemical 
manufacturing  process  unit,  and 
contiguously  located,  and  therefore  part 
of  the  same  major  source.  The  EPA 
believes  that  the  applicability  of  the  rule 
is  clear  and  it  is  not  necessary  to  add 
explicit  language  to  the  rule  to  specify 
that  storage  vessels  at  for-hire  terminals 
that  are  not  part  of  the  major  source  are 
not  subject  to  the  rule. 

B.  Revision  to  Table  2  of  Subpart  F  List 
of  Regulated  Organic  Hazardous  Air 
Pollutants 

In  the  August  proposal,  the  EPA 
proposed  to  revise  table  2  of  subpart  F 
to  list  21  specific  compounds  that  are  to 
be  regulated  as  polycvclic  organic 
matter  (POM)  in  the  HON.  The  specific 
compounds  listed  were  identified  as 
being  consistent  with  the  historical 
working  definition  of  POM,  which 
emphasizes  emissions  from  incomplete 
combustion  and  pyrolysis  processes  (49 
FR  31680).  This  change  was  proposed  to 
address  requests  for  clarification  of  the 
scope  of  the  term  POM  in  the  HON. 

Several  commenters  contended  that 
1,2-naphthylamine  sulfonic  acid,  1,4- 
naphthylamine  sulfonic  acid,  a- 
naphthol,  and  p-naphthol  should  not 
have  been  included  on  the  list  of 
specific  compounds  proposed  to  be 
added  to  table  2  to  replace  the 
hazardous  air  pollutants  category  POM. 
These  commenters  all  asserted  that 
these  compounds  do  not  meet  the 
historical  working  definition  of  POM,  as 
claimed  by  the  EPA  in  the  August  26, 
1996  document.  In  support  of  that  view, 
the  commenters  stated  that,  in  1992,  the 
EPA  acknowledged  the  potential 
problems  with  the  statutory  definition 
of  POM  and  stated  that,  although  the 
definition  would  remain,  the  EPA 
would  emphasize  emissions  from 
combustion  and  pyrolysis  activities 
(letter  from  John  Seitz  to  I^rry  Thomas, 
The  Society  of  the  Plastics  Industry . 
March  3,  1992).  The  commenters  also 
believe  that,  in  1994,  the  EPA 
announced  a  new  POM  definition  in  a 
response  to  comments  Background 
Information  Document  (EP.A^SS/R-g*- 
003d)  for  the  HON  that  states; 

Polycvclic  organic  matter  is  generallv 
formed  or  emitted  during  thermal  processes 
including  (1)  incomplete  combustion,  (2) 
pyrolysis,  (3)  the  volatilization  of  fossil  fuels 
or  bitumens,  or  (4)  the  distillation  or  thermal 
processing  of  non-fossil  fuels.  (HON  BID, 
Vol.  2D,  p.4) 


The  commenters  believe  that  these  four 
compounds  do  not  meet  what  they 
describe  as  the  revised  definitions  of 
POM  since  the  compounds  are  not 
produced  by  combustion  processes  and 
are  not  used  in  the  types  of  processes 
intended  to  be  covered  by  this  listing. 
The  commenters  recommended  that 
these  specific  compounds  not  be  added 
to  table  2  of  subpart  F.  One  commenter 
also  argued  that  the  EPA  should  follow 
the  listing  process  in  section  112(b)  of 
the  CAA  if  the  EPA  wished  to  list  these 
specific  compounds  as  hazardous  air 
pollutants. 

The  EPA  does  not  agree  with  the 
commenters  that  these  four  compounds 
do  not  meet  the  historical  working 
definition  of  POM  and  thus,  should  not 
be  added  to  table  2  of  subpart  F.  The 
term  POM,  as  defined  in  section  112(b) 
of  the  CAA,  includes  organic 
compounds  with  more  than  one 
benzene  ring  and  which  have  a  boiling 
point  greater  than  or  equal  to  100°  C. 
This  definition  is  very  broad  and  does 
not  limit  the  term  to  the  group  of 
compounds  which  the  EPA  believes  are 
principally  responsible  for  mutagenicity 
and  carcinogenicity  in  humans  and 
animals.  This  arises  because  the  current 
statutory  definition  includes  any 
compound  with  more  than  one  benzene 
ring  and  is  not  limited  to  fused  ring 
compounds.  Neither  the  March  1992 
Seitz  letter,  nor  ihe  HON  Backgroimd 
Information  Document  amend  the 
statutory  definition  of  POM.  The  August 
26,  1996  proposal,  to  list  21  specific 
compounds  on  table  2  of  subpart  F 
instead  of  listing  POM  generally,  is 
consistent  with  the  molecular  structures 
of  concern  in  the  historical  definition. 
Specifically,  the  21  compounds  have 
molecular  structures  with  two  or  more 
fused  rings  at  least  one  of  which  is 
benzenoid  in  structure.  These  chemicals 
were  identified  as  chemical  products 
produced  by  the  chemical 
manufacturing  processes  considered  to 
be  within  the  definition  of  the  SOCMI 
source  category'.  Whether  these 
compounds  were  produced  by 
extraction  from  materials  produced  by 
pyrolysis  processes  or  derived  from 
petroleum  feedstocks,  was  not  a 
consideration  in  the  listing.  The  EPA 
does  not  agree  with  the  commenter's 
interpretation  that  compounds  can  be 
considered  POM  only  if  formed  by 
incomplete  combustion  and/or  pyrolysis 
operations;  the  statutory  definition  of 
PtDM  is  not  limited  in  that  fashion. 

The  reason  for  including  these 
specific  compounds  on  table  2  instead 
of  listing  POM  generally  was  to  ensure 
that  emissions  of  these  compounds  from 
the  chemical  manufacturing  process 
unit  producing  these  chemicals  would 


be  subject  to  the  requirements  of  the 
rule.  All  of  these  compounds  meet  the 
definition  of  POM  in  section  112(b)  of 
the  CAA.  Specification  of  these 
compounds  on  table  2  will  not  result  in 
application  of  the  rule  to  sources  using 
these  chemical  products  to  produce 
other  products.  It  will  require  that 
emissions  of  these  substances  from 
sources  subject  to  this  rule  to  be  subject 
to  the  requirements  of  the  rule.  Before 
today's  changes  to  table  2  of  subpart  F, 
emissions  of  the  21  substances  were 
subject  to  the  requirements  of  the  rule. 
Today's  changes  merely  clarify  what  the 
substances  are  rather  than  referring  to 
POM  generally. 

Finally,  the  EPA  disagrees  with  the 
commenter  who  argued  that  the  EPA 
should  follow  the  listing  process  in 
section  112(b)  to  list  these  compoimds 
as  hazardous  air  pollutants.  The  specific 
hazardous  air  pollutants  added  to  table 
2  meet  the  definition  of  POM  in  section 
112(b)  and  therefore  are  already  subject 
to  the  requirements  of  section  112 
without  further  listing  action. 

One  commenter  also  asserted  that 
listing  1,2-naphthylamine  sulfonic  acid 
and  1,4-naphthylamine  sulfonic  acid  as 
Hazardous  Air  Pollutants  has  potential 
consequences  under  other  statutes.  The 
commenter  noted  that  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  section  101(14)(e) 
incorporates  by  reference  any  hazardous 
air  pollutant  listed  under  the  CAA.  This, 
in  turn,  establishes  Federal  authority  to 
respond  to  releases  or  threats  of  releases 
of  hazardous  substances  and  triggers 
notification  requirements  of  releases  to 
the  National  Response  Center  above  the 
Reportable  Quantity  (RQ)  and  hability 
for  costs  associated  with  cleanup  and 
any  natural  resources  damages  resulting 
from  the  release.  Another  possible  result 
is  under  section  304  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA)  that  the 
owner  or  operator  of  a  facility  from 
which  an  RQ  or  more  of  a  CERCLA 
hazardous  substance  has  been  released 
must  immediately  notify  state  and  local 
emergency  response  authorities. 

The  EPA  does  not  agree  with  the 
commenter's  assessment  of  the  potential 
consequences  of  the  proposed  listing  of 
the  21  compounds  in  table  2  of  40  CTR 
part  63,  subpart  F.  The  commenter's 
opinion  that  the  listing  of  the  chemicals 
of  interest  in  table  2  in  place  of  POM 
generally  triggers  new  CERCLA  and 
EPCRA  reporting  requirements  is 
incorrect,  as  the  requirements  were 
effective  upon  enactment  of  the  CAA  by 
virtue  of  CERCLA  section  101(14)  and. 
in  turn,  section  102(b).  The  POM 
category  was  one  of  five  broad  generic 
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categories  of  CAA  section  112 
hazardous  air  pollutants  codified  as  a 
hazardous  substance  pursuant  to 
CERCLA  section  101(14)  in  40  CFR 
302.4.  Section  101(14)  of  CERCLA  states 
that  the  term  "hazardous  substance" 
includes  "any  hazardous  air  pollutant 
listed  under  section  112  of  the  Clean  Air 
Act."  Thus,  the  CAA  categories 
automatically  became  hazardous 
substances  under  CERCLA  when  listed 
as  hazardous  air  pollutants  under 
section  112  in  1990.  In  the  June  12, 1995 
Federal  Register  (60  FR  30926),  the  EPA 
stated  that  "All  substances  within  the 
(CAA  section  112  hazardous  air 
pollutants)  categories,  as  well  as  the 
categories  themselves,  are  CERCLA 
hazardous  substances"  and  that 
"CERCLA  section  102(b)  provides  that 
an  RQ  of  one  pound  applies  to 
hazardous  substances  (which  include 
the  CAA  hazardous  air  pollutants)  until 
this  RQ  is  adjusted  by  regulation. 
Therefore,  the  section  112  listing  of 
POM  in  the  CAA  automatically  triggers 
a  one  pound  RQ  for  any  chemical  which 
falls  within  the  section  112(b)  definition 
of  POM.  Issuance  of  a  MACT  standard 
requiring  control  of  specific  hazardous 
air  pollutants  has  no  additional  effect  on 
CERCLA  coverage. 

C.  Compliance  Extension  for  New 
Sources 

The  August  26,  1996  proposal 
included  an  extension  of  the 
compliance  date  to  April  22,  1999  for 
heat  exchange  systems,  maintenance 
wastewater,  equipment  subject  to 
§63.149,  and  process  wastewater  for 
existing  sources.  This  proposed  change 
was  in  §63.100(k)(2)(ii)  of  the  proposed 
rule. 

Several  commenters  suggested  that 
the  compliance  schedule  should  be 
extended  for  new  sources  to  April  22, 
1999  or  initial  startup,  whichever  is 
later.  The  commenter's  did  not  state  the 
basis  for  their  belief  that  more  than  2 
additional  years  should  be  provided  for 
new  sources. 

While  the  EPA  believes  that,  in  some 
limited  instances  new  sources  may  need 
more  time  for  compliance  than  was 
provided  in  the  April  1994  rule,  the 
EPA  does  not  believe  that  2  years  is 
justified.  In  today's  final  rule  the  EPA 
has  provided  that,  in  general,  new 
sources  that  commenced  construction  or 
reconstruction  up  to  the  date  of 
proposal  of  the  August  1996 
amendments  continue  to  have  a 
compliance  date  of  April  22,  1994,  (the 
date  of  the  original  final  rule)  or  start- 
up, whichever  is  later. 

However,  some  exceptions  have  been 
added.  Commenters  had  requested  more 
compliance  time  for  heat  exchange 


systems,  maintenance  and  process 
wastewater  streams,  and  equipment 
subject  to  §63.149  (those  pieces  of 
equipment  for  which  a  new,  later 
compliance  date  has  been  set  with 
respect  to  existing  sources).  In  response 
to  this  request  the  EPA  has  decided  that 
heat  exchange  systems,  maintenance 
wastewater  streams,  process  wastewater 
streams,  and  equipment  subject  to 
§63.149  that  are  part  of  new  sources  on 
which  construction  or  reconstruction 
commenced  before  proposal  of  the 
August  1996  amendments  will  have  a 
compliance  date  that  is  the  later  of  start- 
up or  180  days  from  the  date  of  today's 
final  rule. 

These  exceptions  will  provide  new- 
sources  that  commenced  planning  for, 
or  actually  achieved  compliance  with, 
the  April  22.  1994  rule,  6  months  more 
time  to  allow  any  minor  adjustments 
necessary  to  comply  with  the  provisions 
of  today's  final  rule  applicable  to  the 
heat  exchange  system,  maintenance  and 
process  wastewater  streams,  and 
equipment  subject  to  §63.149. 

In  addition,  today's  final  rule 
provides  that  new  sources  upon  which 
construction  or  reconstruction 
commenced  after  the  August  1996 
proposal,  must  be  in  compliance  upon 
the  later  of  initial  start-up  or  the  date  of 
today's  final  rule. 

The  EPA  believes  that  180  days  from 
today  is  ample  time  for  any  new  sources 
that  are  already  in  compliance  with  the 
April  1994  final  rule  to  make  the 
necessary  adjustments  to  their 
recordkeeping  and  reporting  procedures 
to  ensure  compliance  with  today's  rule. 
Those  sources  that  commenced 
construction  after  December  31,  1992, 
but  have  not  yet  reached  start-up  will  be 
able  to  adjust  their  start-up  date  to  allow 
time  to  reach  compliance  as  will  any 
new  sources  commencing  construction 
after  the  August  26,  1996  proposal. 

D.  Delay  of  Repair  for  Heat  Exchangers 

The  August  proposal  included  new 
§63.104  requirements  for  monitoring 
heat  exchange  systems  for  leaks  of 
process  Huids  into  cooling  water.  The 
proposed  §63.104  would  replace  the 
existing  provisions  in  §63.104  of 
subpart  F.  The  revisions  were  proposed 
to  address  issues  with  the  existing 
provisions  related  to  the  availability  of 
monitoring  methods  with  sufficient 
analytical  sensitivity,  lack  of  flexibilitv 
in  some  of  the  requirements,  and  the 
burden  associated  with  the  monitoring 
requirements.  The  proposed  §63.104 
also  included  revisions  to  the  delay  of 
repair  provisions  to  allow  delay  until 
the  next  shutdowTi  if  a  shutdown  is 
planned  within  2  months  of 
determination  that  delay  of  repair  is 


necessary.  The  proposed  revisions  to 
§63.104  also  provided  that  repair  may 
be  delayed  up  to  a  maximum  of  120 
days  if  the  necessary  parts  or  personnel 
were  not  available.  These  new 
provisions  would  replace  the  provisions 
in  the  April  1994  rule  which  only 
allows  delay  of  repair  when  it  can  be 
demonstrated  that  immediate  shutdown 
for  repair  would  create  more  emissions 
than  the  emissions  that  would  result 
from  delaying  repair  of  the  leaking  heat 
exchanger  until  the  next  shutdown.  In 
the  August  26.  1996  document,  it  was 
explained  that  the  proposed  revisions  to 
the  delay  of  repair  provisions  of  the  rule 
were  being  made  to  make  these 
provisions  workable  and  to  minimize 
debate  over  modeling  of  emissions  from 
heat  exchanger  systems. 

Several  commenters  objected  to  this 
change  in  the  delay  of  repair  provisions 
in  §63.104.  The  commenters  argued  that 
it  is  inappropriate  to  require  an 
unscheduled  shutdown  if  it  can  be 
demonstrated  that  greater  emissions 
would  result  than  would  occur  if  the 
leak  were  repaired  at  the  next  scheduled 
shutdown.  The  commenters  thought 
that  this  change  was  an  unintended 
result  of  other  changes  to  the  wording 
of  the  provision. 

As  a  result  of  this  comment,  the  EPA 
reconsidered  the  circumstances  where 
delay  of  repair  would  be  appropriate 
and  the  approach  used  to  develop  an 
enforceable  provision.  Based  on  further 
examination  of  situations  that  might 
arise  in  a  facility  subject  to  the  standard, 
the  EPA  concluded  that  §63. 104(e)(2) 
could  be  revised  to  allow  delay  of  repair 
in  situations  where  greater  emissions 
would  result  than  would  occur  if  the 
leak  were  repaired  at  the  next  scheduled 
shutdown  if  the  procedure  for 
calculating  emissions  were  specified  in 
the  rule.  The  revised  §63. 104(e)(2) 
includes  delay  of  repair  provisions  for 
cases  where  the  maximum  potential 
emissions  from  the  leaking  heat 
exchanger  are  less  than  the  emissions 
that  would  result  from  an  unscheduled 
shutdown  The  proposed  120  day 
maximum  delay  due  to  unavailability  of 
parts  or  personnel  to  effect  the  repair  is 
also  retained  in  the  final  provisions.  The 
EPA  believes  that  the  added  provision 
will  address  cases  involving  low  flow 
rate  heat  exchangers  that  can  not  be 
isolated  from  the  process  and  where 
process  unit  .shutdowns  may  result  in 
substantial  emissions.  The  EPA  believes 
that  the  revised  §63. 104(e)(2)  provides 
the  fiexibility  needed  while  maintaining 
the  enforcability  of  the  provision. 
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E.  Wastewater  Issues 
1.  Point  of  Determination 

In  the  August  26,  1996  proposal,  the 
EPA  proposed  to  revise  the  wastewater 
provisions  to  base  the  determination  of 
applicabihty  of  control  requirements  to 
a  wastewater  stream  on  its 
characteri.stics  at  the  point  where  the 
wastewater  stream  exits  the  last 
recovery'  device  instead  of  at  the  point 
of  generation  (POG).  The  new  location 
for  determining  the  characteristics  of  a 
wastewater  stream  was  termed  the  point 
of  determination  (POD)  to  distinguish  it 
from  the  POG  concept  used  in  other  air 
rules  for  waste  and  wastewater  such  as 
the  Benzene  Waste  NESHAP.  This 
proposed  revision  was  one  of  several 
changes  proposed  to  address  problems 
with  the  clanty  and  structure  of  the 
wastewater  provisions  in  the  April  1994 
rule. 

The  public  comment  on  the  proposal 
was  supportive  of  the  new  POD  concept. 
Therefore,  the  proposed  revision 
changing  from  a  POCi  approach  to  the 
POD  approach  is  being  incorporated 
into  the  final  rule  without  revision. 
However,  some  public  inquiries  on  the 
proposal  also  indii:ated  that  confusion 
exists  regarding  some  details  of  the 
concept.  Specifically,  some  readers  have 
mistakenly  interpreted  POD  by 
confusing  the  meaning  of  "recovery 
device"  and  "treatment  process."  this 
section  of  the  preamble  sets  forth  the 
EPA's  intent  and  emphasizes  that  key 
definitions  and  provisions  should  be 
used  together  to  understand  and 
correctly  implement  the  POD  concept  in 
this  rule. 

The  EP.^'s  intent  in  developing  the 
POD  approach  was  to  have  a  decision 
criterion  that  is  replicable  and  clearly 
specifies  the  location  for  evaluation  of  a 
wastewater  stream  for  the  purposes  of 
control.  All  equipment  prior  to  the  POD 
is  considered  to  be  part  of  the  process 
and  equipment  downstream  of  the  POD 
is  not  considered  to  be  part  of  the 
process.  The  POD  is  defined  as  each 
point  where  process  wastewater  exits 
the  chemical  manufacturing  process 
unit.  To  understand  the  POD  approach, 
other  portions  of  the  rule  must  be 
understood,  especially  the  definitions  of 
wastewater.  re<.overy  device,  and 
treatment  process  and  the  provisions  in 
§6.3.149. 

"Wastewater"  is  defined,  inter  alia,  as 
water  that  is  discarded  from  a  chemical 
manufacturing  process  unit.  Under  the 
revised  approach  for  defining 
wastewater,  a  stream  does  not  become 
wastewater  until  it  exits  the  last 
recovery  device.  At  that  point,  because 
the  stream  is  no  longer  being  proces.sed 
or  used,  it  is  considered  to  be  discarded. 


"Recovery  device"  is  defined  as  an 
individual  unit  of  equipment  capable  of 
and  normally  used  for  the  purpose  of 
recovering  chemicals  for  fuel  value,  use, 
or  reuse  or  for  sale  for  one  of  these 
purposes. 

A  "treatment  process"  is  defined  in 
the  HON  as  a  specific  technique  that 
removes  or  destroys  organ ics  in  a 
wastewater  stream  or  residual. 
Examples  of  treatment  processes  are  a 
steam  stripper  (which  separate  the 
organic  material  from  the  water)  and  a 
biological  treatment  process  (which 
destroys  the  organic  compounds). 

The  EPA  recognizes  that  the  same 
categories  of  equipment,  such  as  oil- 
water  separators  or  organic  removal 
devices  such  as  decanters  or  strippers, 
may  be  recovery  devices  or  treatment 
devices  depending  upon  the  specific 
application  in  a  particular  process' 
operations.  To  determine  whether  a 
particular  item  of  equipment  should  be 
considered  a  recovery  device  or  a 
treatment  process,  it  is  necessary  to 
consider  the  subsequent  utilization  or 
disposition  of  the  materials  that  pass 
through  the  item  of  equipment.  If  the 
recovered  materials  are  then  used  for 
the  same  general  purpose  for  which 
chemicals  are  utilized  within  the  facility 
(i.e.,  used  for  the  chemical  properties  of 
the  material  or  for  use  as  a  fuel),  then 
the  equipment  would  be  considered  a 
recovery  device.  If  the  material  is  not 
recovered  for  use.  reuse,  or  fuel  value  or 
for  sale  for  use,  reuse,  or  fuel  value 
(under  normal  circumstances),  the 
equipment  can  not  be  considered  a 
recovery  device.  For  example,  an 
organic  water  separator,  such  as  a  steam 
stripper  could  not  be  considered  to  be 
a  recovery  device  if  the  separated 
organic  material  is  later  sent  to  an 
incinerator  for  disposal.  However,  if  the 
separated  organic  material  were  used  in 
a  process  or  incorporated  into  product, 
the  steam  stripper  would  be  considered 
part  of  the  process. 

In  developing  the  POD  approach,  the 
EPA  assumed  that  organic  hazardous  air 
pollutants  containing  fluids  within  the 
process  would  be  managed  in  closed 
systems  to  minimize  losses  of  a 
recoverable  material.  The  EPA  based 
this  assumption  on  information 
provided  by  industry  representatives 
and  the  EPA's  experience  with  the 
chemical  industn, .  The  provisions  in 
table  35  of  subpart  G  and  the  new 
§63.149  were  designed  to  ensure  that 
conveyance  and  handling  of  organic 
hazardous  air  pollutants  containing 
process  fluids  would  be  handled  in  a 
manner  consistent  with  the 
requirements  for  wastewater  streams 
subject  to  control. 


The  EPA  considers  the  POD  approach 
as  appropriate  for  this  rule  because  the 
HON  addresses  the  other  emission 
points  in  the  chemical  manufacturing 
process  unit.  The  EPA  does  not  believe 
that  the  POD  approach  would  be 
appropriate  for  other  rules  that  are  not 
as  comprehensive  in  the  coverage  of 
emission  points.  For  example,  the  POD 
concept  would  not  be  appropriate  in 
cases  where  it  is  known  that  other 
emission  points  would  not  be  subject  to 
any  control  requirements. 

2.  Clarification  of  Safety  Relief  Device 
Provisions  for  Waste  Management  Units 

The  August  proposed  revisions  to 
§63.132  included  provisions  to  allow 
waste  management  units  to  be  equipped 
with  pressure  relief  devices  needed  for 
safety  purposes.  §63.132  (a)(2)(i)  and 
(b)(3)(i).  Although  no  comments  were 
received  on  these  proposed  provisions, 
the  EPA  has  received  inquiries  from 
some  industry  representatives  and 
consultants  requesting  clarification  of 
the  intent  of  these  provisions.  The 
inquiries  concerned  whether  these 
provisions  prohibit  the  use  of  pressure- 
vacuum  vents  on  wastewater  tanks 
storing  wastewater  streams  or  whether 
these  provisions  would  allow  venting  of 
emissions  to  the  atmosphere  of 
wastewater  tanks  storing  Group  1 
wastewater  streams. 

The  intent  of  the  pressure  relief  valve 
provisions  in  §63.132  (a)(2)(i)  and 
fb)(3)(i)  is  to  provide  for  safety  releases 
in  em.ergency  situations  only.  These 
provisions  provide  that  a  pressure  relief 
device  on  waste  management  units  is 
allowed  "provided  the  pressure  relief 
device  is  not  used  for  planned  or 
routine  venting  of  emissions."  These 
provisions  should  not  be  interpreted  as 
providing  for  routine  venting  of 
emissions  from  waste  management 
units. 

Neither  should  these  provisions  be 
interpreted  as  prohibiting  pressure- 
vacuum  vents  on  fixed  roof  wastewater 
tanks  allowed  for  tanks  storing 
wastewater  streams  with  a  maximum 
true  vapor  pressure  of  less  than:  (1)  13.1 
kPa  if  the  tank  capacity  is  greater  than 
or  equal  to  75  m^  but  less  than  151  m^; 
or  (2)  less  than  5.2  kPa  if  the  tank 
capacity  exceeds  151  m^  as  specified  in 
§63. 133(a)(1).  The  rule  requires  that 
tanks  meeting  these  criteria  be  equipped 
with  a  fixed  roof  and  allows  the  roof  to 
be  equipped  with  openings  necessary 
for  operation,  inspection,  and 
maintenance.  There  is  no  requirement  to 
control  emissions  from  tanks  meeting 
these  criteria. 


UMI 
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3.  Issues  Associated  With  Biological 
Treatment  Processes 

The  August  proposal  included 
provisions  that  provided  easier 
compliance  demonstration  options  for 
well-mixed  activated  sludge  svstems 
that  are  used  to  control  readilv 
biodegraded  compounds.  In  this 
proposed  change  to  the  April  1994  rule, 
the  compounds  listed  in  table  9  of 
subpart  G  were  divided  into  three  lists. 
In  the  proposal,  a  performanc;e 
evaluation  would  not  be  required  for 
activated  sludge  systems  that  met  the 
definition  of  enhanced  biological 
treatment  system  and  the  unit  was 
controlling  wastewater  streams  that 
contained  only  list  1  compounds.  The 
proposed  revisions  to  appendix  C  still 
required  a  performance  demonstration 
for  activated  sludge  systems  used  to 
treat  a  combination  of  list  1  and  list  2 
and/or  list  3  compounds. 

All  comments  on  the  proposed 
compliance  demon.stration  provisions 
for  biological  treatment  systems  were 
supportive  of  this  approach.  However, 
based  on  conversations  with  industry 
representatives,  the  EPA  has  learned 
that  some  people  are  misinterpreting  the 
proposed  definition  of  "enhanced 
biological  treatment  system  or  biological 
treatment  process."  This  section  of  the 
preamble  sets  forth  the  EPA's  intent  and 
reiterates  the  basis  for  the  proposed 
compliance  demonstration  exemption 
for  certain  biological  treatment  units. 
Because  of  the  potential  for 
misinterpretation  of  the  term,  a 
clarifying  change  has  been  made  to  the 
proposed  definition  for  "enhanced 
biological  treatment  system  or  enhanced 
biological  treatment  process." 

The  proposed  revisions  to  the  rule 
defined  an  enhanced  biological 
treatment  system  as  an  aerated 
treatment  unit(s)  that  contains  biomass 
suspended  in  water  followed  by  a 
clarifier  that  removes  biomass  from  the 
treated  water  and  recycles  recovered 
biomass  to  the  aeration  unit.  The  mixed 
liquor  volatile  suspended  solids 
(biomass)  is  greater  than  1  kilogram  per 
cubic  meter  throughout  t^ach  aeration 
unit.  The  biomass  is  suspended  and 
aerated  in  the  water  of  the  aeration 
unit(s)  by  either  submerged  air  flow  or 
mechanical  agitation.  The  EP.'\'s  intent 
in  defining  the  enhanced  biological 
treatment  system  was  tn  reflect  the 
modeling  of  an  acti\ated  sludge  system 
with  a  well-mixed  biological  treatment 
unit  that  was  used  to  develop  the  three 
lists  of  compounds  in  table  3ti.  (A  well- 
mixed  or  KJinplefely  mixed  svstem  is  a 
biological  treatment  unit  where  particles 
entering  the  tank  are  dispersed 
immediately  throughout  the  tank  and 


the  system  has  uniform  characteristics 
(Docket  A-90-23,  item  VII-B-fl).)  The 
requirement  to  recycle  biomass 
indicated  an  activated  sludge  svstem. 
The  requirement  to  have  the  biomass 
suspended  and  aerated  indicated  an 
aerobic  biological  unit.  The  phase 
"throughout  each  aeration  unit"  was 
intended  to  mean  that  the  unit  was  well- 
mixed.  It  is  this  phrase  that  is  being 
misinterpreted  or  overlooked  by  readers. 
Therefore,  the  EPA  has  slightly  revised 
the  definition  for  enhanced  biological 
treatment  systems  in  today's  rule  to  help 
clarify  the  intent.  In  today's  rule  the 
second  sentence  of  the  definition  reads, 
"the  mixed  liquor  volatile  suspended 
solids  (biomass)  is  greater  than  1 
kilogram  per  cubic  meter 
homogeneously  distributed  throughout 
each  aeration  unit."  The  additional 
phrase,  "homogeneously  distributed." 
was  added  to  clarif>  the  EPAs  intent  to 
define  a  uniformly  well-mixed 
biological  treatment  unit.  The  EPA 
believes  this  revision  clarifies  the 
original  intent  and  does  not  alter  the 
meaning  of  the  term. 

An  example  of  a  system  that  would 
meet  the  enhanced  biological  treatment 
system  definition  would  be  a 
conventional  well-designed,  operated, 
and  maintained  activated  sludge  svstem. 
The  biological  treatment  unit  of  this 
enhanced  biological  treatment  system 
would  contain  a  homogeneous  mixture 
or,  in  other  words,  the  biological 
treatment  unit  would  have  the  same 
concentration,  mixed  liquor  volatile 
suspended  solids  (MLVSS),  and 
dissolved  oxygen  throughout  the  vessel 
where  the  biological  reactions  occur. 

A  plug-flow  system  is  an  example  of 
a  biological  treatment  system  that  does 
not  meet  the  HON  enhanced  biological 
treatment  system  definition.  Plug-flow 
systems  typically  occur  in  long  tanks 
with  a  high  length-to-width  ratio  in 
which  longitudinal  dispersion  is 
minimal  or  absent  (Docket  A-90-23, 
item  VIl-B-8).  Plug-flow  systems  are 
not  c;onsidered  acceptable  units  for  the 
compliance  demonstration  exemption 
because  they  may  tend  to  have  higher 
air  emissions  at  the  front  of  the  svstem 
where  the  concentration  is  higher.  This 
is  not  to  say  that  a  well  operated  plug- 
flow  system  would  not  be  an  acceptable 
biological  treatment  system;  however, 
the  EPA  was  not  as  confident  that  the 
parameters  required  to  operate  an 
acceptable  plug-tlow  system  could  be 
defined.  These  systems  are  required  to 
demonstrate  compliance  through  use  of 
the  procedures  in  appendix  C. 
Appendix  (.  has  been  revised  to  state 
that  the  calculation  procedures  iforms) 
in  the  appendix  are  for  well-mixed 
systems  and  to  include  suggestions  for 


ways  to  address  systems  that  are  not 
uniform  well-mixed  svstems. 

F  Miscellaneous  Changes 

The  EPA  also  made  a  number  of 
clarifying  changes  to  several  sections  of 
the  August  1996  proposal.  Examples  of 
provisions  that  were  revised  to  clarih 
requirements  include  §63.14.5(0(5). 
t)63. 146(d)(1),  and  the  oxygen  control 
system  requirements  in  section  2.1  6  of 
Methods  304A  and  304B  The  EPA 
believes  that  these  revisions  clarify  the 
original  intent  and  do  not  alter  the  effect 
of  the  rule. 

In  addition  to  clarifying  changes  to 
the  .August  1996  proposed  amendments 
to  the  rule,  the  EPA  also  made  minor 
revisions  to  provide  consistency  with 
other  similar  provisions  elsewhere  in 
the  rule  or  in  other  rules  The  EPA 
slightly  revised  the  provisions  in 
§63.144(b)(5)(i)(C)  to  provide 
consistency  between  the  requirements 
for  use  of  alternative  methods  allowed 
in  the  HON  with  similar  requirements 
in  4U  CFR  part  265,  subpart  CC  (61  FR 
59932).  One  of  the  changes  is  to  remove 
a  requirement  to  perform  the  initial 
calibration  of  the  analytical  system  with 
the  compounds  for  which  the  analysis  is 
being  conducted  for  Methods  624  and 
625.  This  requirement  is  already 
addressed  in  the  procedures  outlined  in 
Methods  624  and  625  The  other  change 
IS  to  reference  a  procedure  that  may  be 
used  to  add  compounds  to  a  method's 
published  list  of  approved  compounds 
for  Methods  624.  625,  1624.  and  1623 
The  record  retention  requirements  for 
the  heat  exchanger  monitoring  plan  in 
§  63.104(c)  were  revised  from  the 
requirements  in  ^  63.103(c)  to  specifv 
requirements  that  are  similar  to  the 
proposed  requirements  in 
^63.152(g)(l)(vi)(D).  The  revised 
provisions  require  that  the  owner  or 
operator  maintain,  al  all  times,  the 
monitoring  plan  that  is  currently  in  use 
and  retain  copies  of  the  most  recently 
superceded  plan  for  15  years.  This 
re\  ision  was  made  to  ensure  that  there 
could  be  no  misunderstanding  that 
copies  of  the  current  plan  must  be 
maintained  regardless  of  the  duration  of 
the  retention  period, 

G.  Technical  Corrections 

The  following  amendments  are  minor 
technical  corrections  that  were  not  part 
of  the  August  26.  1996  proposal  These 
changes  are  being  made  as  part  of 
today's  action  as  a  matter  of  efficiency 
in  rulemaking.  Furthermore,  these 
changes  are  noncontroversial  and  do  not 
substantively  change  the  requirements 
of  the  rule.  By  promulgating  these 
technical  corrections  directly  as  a  final 
rule,  the  EPA  is  foregoing  an 
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opportunity  for  public  comment  on  a 
notice  of  proposed  rulemaking.  Section 
553(b)  of  title  5  of  the  United  States 
Code  and  section  307(b)  of  the  CAA 
permit  an  agency  to  forego  notice  and 
comment  when  "the  agency  for  good 
cause  finds  (and  incorporates  the 
finding  and  a  brief  statement  of  reasons 
therefore  in  the  rules  issued)  that  notice 
and  public  procedure  thereon  are 
impracticable,  unnecessarv'.  or  contrary 
to  the  public  interest  "  The  EPA  finds 
that  notice  and  comment  regarding 
these  minor  technical  corrections  are 
unnecessary  due  to  their 
noncontroversial  nature  and  because 
they  do  not  substantively  change  the 
requirements  of  the  HON.  The  EPA 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)  for  a 
determination  that  the  issuance  of  a 
notice  of  proposed  rulemaking  is 
unncessary. 

1.  Removal  of  Caprolactam  From  Table 
2  of  40  CFR  Part  63,  Subpart  F 

On  June  18,  1996  (61  FR  30816),  the 
EPA  took  final  action  deleting 
caprolactam  from  the  list  of  hazardous 
air  pollutants  under  section  112(bl  of 
the  CAA.  Accordingly,  as  caprolactam  is 
no  longer  subject  to  regulation  under 
section  112(d)  of  the  CAA.  the  EPA  is 
removing  caprolactam  from  table  2  of  40 
CFR  part  63,  subpart  F 

2.  Correction  of  §63. 174(h)(2) 

On  June  20,  1996  (61  FR  31440).  the 
EPA  amended  §63.1 74(h)(1)  of  subpart 
H  to  replace  references  to  "glass  or 
glass-lined  connectors"  with  the 
terminology  'ceramic  or  ceramic-lined 
connectors."  This  change  was  made  to 
use  the  more  generic  terminology  for 
these  connectors  (60  FR  18074).  The 
need  to  amend  §63.174(hl(2)  was 
overlooked  at  the  time  these 
amendments  were  issued.  In  today's 
action,  the  EP.\  is  revising  §  63.174(h)(2) 
to  use  the  terminology  "ceramic  or 
ceramic-lined  connectors"  instead  of 
"glass  or  glass-lined  connectors".  This 
change  will  remove  an  inconsistency  in 
the  drafting  of  §63. 174(h). 

IV.  Administrative  Requirements 

A  Papenvnrk  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMBi  has  approved  the  information 
collection  requirements  contained  in  the 
rule  undef-  the  Provisions  of  the 
Papar^'ork  Reduction  Act.  44  U.S.C. 
3501  et  seq  and  has  assigned  0MB 
control  number  2060-0282.  An 
Information  Collection  Request  (ICR) 
do<.ument  was  prepared  by  the  EPA 
(ICR  No.  1414.02)  and  a  copy  may  be 
obtained  from  Sandv  Farmer,  OPPE 


Regulator)'  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  S.W,;  Washington  DC 
20460  or  by  calling  (202)  260-2740. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  EPA's  regulations  are 
listed  in  40  CFR  part  9  and  48  CFR 
Chapter  15. 

The  changes  included  in  this  rule  will 
have  no  impact  on  the  information 
collection  burden  estimates  previously 
made.  The  changes  consist  of  new 
definitions,  alternative  test  procedures, 
and  clarifications  of  requirements.  The 
changes  are  not  additional 
requirements.  Con,sequenfly,  the  ICR  has 
not  been  revised  for  this  rule. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  12866,  the 
EPA  must  determine  whether  the 
proposed  regulatory'  action  is 
"significant"  and,  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  HON  rule  promulgated  on  April 
22,  1994  was  considered  "significant" 
under  Executive  Order  12866.  and  a 
regulatory  impact  analysis  was 
prepared.  The  amendments  issued  today 
clarify  the  rule  and  correct  stnictural 
problems  with  the  drafting  of  some 
sections.  The  amendments  also  provide 
additional  flexibility  for  sources  and 
provide  opportunities  to  reduce  the 
recordkeeping  and  reporting  burden. 
These  amendments  do  not  add  any  new 
control  requirements.  Therefore,  this 
regulatory  action  is  considered  "not 
significant." 

C.  Regulatory  Flexibility 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 


flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
the  April  22.  1994  Federal  Register  (59 
FR  19449)  for  the  basis  for  this 
determination.  The  changes  to  the  rule 
remove  a  reporting  requirement  and 
provide  additional  time  to  request 
compliance  extensions.  Therefore,  the 
changes  do  not  create  a  burden  for  any 
of  the  regulated  entities. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Unfunded  Mandates  Reform  Act 

Under  Sectiom202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgatf^d  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  niore  to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection,  .Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 
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Dated:  December  26. 1996. 
Carol  M.  Browner, 

Administrator. 

Chapter  I,  part  63  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

Subpart  F — National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 

2.  Section  63.100  is  amended  as 
follows: 

a.  By  revising  paragraphs  (b)(2),  (c), 
(e).  (f)  introductory  text,  (f)(1),  (g) 
introductory  text,  (g)(1)  introductory 
text  in  paragraphs,  (g)(2)  introductor>' 
text,  (h)(1)  introductory  text,  (h)(2) 
introductory  text.  (h)(l)(i).  (h)(2)(i). 
(h)(2)(ii)(A),(i)(4),  (k)(l).(k)(2).(k)(3) 
introductory  text; 

b.  By  redesignating  paragraphs  (f)(6) 
through  (f)(9)  as  (fl(8)  through  (f)(ll); 

c.  By  adding  paragraphs  (f)(6),  (0(7), 
(g)(3).  (g)(4),  (h)(3),  and  (k)(9):  and 

d.  By  removing  paragraph  (h)(2)(v). 
The  revisions  and  additions  read  as 

follows: 

§63. 1 00    Applicability  and  designation  of 
source. 

•  «        »         ♦        • 

(b)  *   *   * 

(2)  Use  as  a  reactant  or  manufacture 
as  a  product,  or  co-product,  one  or  more 
of  the  organic  hazardous  air  pollutants 
listed  in  table  2  of  this  subpart; 

•  *        »        •        » 

(c)  The  owner  or  operator  of  a 
chemical  manufacturing  process  unit 
that  meets  the  criteria  sjsecified  in 
paragraphs  (b)(1)  and  fb)(3)  of  this 
section  but  does  not  use  as  a  reactant  or 
manufacture  as  a  product  or  co-product, 
any  organic  hazardous  air  pollutant 
listed  in  table  2  of  this  subpart  shall 
comply  only  with  the  requirements  of 

§  63.103(e)  of  this  subpart.  To  comply 
with  this  subpart,  such  chemical 
manufacturing  process  units  shall  not  be 
required  to  comply  with  the  provisions 
of  subpart  A  of  this  part. 

•  »        •        »        * 

(e)  The  source  to  which  this  subpart 
applies  is  the  collection  of  the  process 
vents;  storage  vessels;  transfer  racks; 
waste  management  units;  maintenance 
wastewater;  heat  exchange  systems; 
equipment  identified  in  §63.149  of 
subpart  G;  and  pumps,  compressors, 
agitators,  pressure  relief  devices, 
sampling  connection  systems,  open- 


ended  valves  or  lines,  valves, 
connectors,  instrumentation  systems, 
surge  control  vessels,  and  bottoms 
receivers  that  are  associated  with  the 
collection  of  all  chemical  manufacturing 
process  units  at  a  major  source  that  meet 
the  criteria  specified  in  paragraphs 
(b)(1)  through  (b)(3)  of  this  section.  The 
source  also  includes  equipment 
required  by,  or  utilized  as  a  method  of 
compliance  with  this  subpart  F,  subpart 
G  or  H  of  this  part  which  may  include 
control  devices  and  recoverv  devices. 

(1)  This  subpart  applies  to 
maintenance  wastewater  and  heat 
exchange  systems  within  a  source  that 
is  subject  to  this  subpart.       / 

(2)  This  subpart  F  and  subpart  G  of 
this  part  apply  to  process  vents,  storage 
vessels,  transfer  racks,  equipment 
identified  in  §  63.149  of  subpart  G  of 
this  part,  and  wastewater  streams  and 
associated  treatment  residuals  within  a 
source  that  is  subject  to  this  subpart. 

(3)  This  subpart  F  and  subpart  H  of 
this  part  apply  to  pumps,  compressors, 
agitators,  pressure  relief  devices, 
sampling  connection  systems,  open- 
ended  valves  or  lines,  valves, 
connectors,  instrumentation  systems, 
surge  control  vessels,  and  bottoms 
receivers  within  a  source  that  is  subject 
to  this  subpart.  If  specific  items  of 
equipment,  comprising  part  of  a 
chemical  manufacturing  process  unit 
subject  to  this  subpart,  are  managed  by 
different  administrative  organizations 
(e.g..  different  companies,  affiliates, 
departments,  divisions,  etc.),  those 
items  of  equipment  may  be  aggregated 
with  any  chemical  manufacturing 
process  unit  within  the  source  for  all 
purposes  under  subpart  H  of  this  part, 
providing  there  is  no  delay  in  the 
applicable  compliance  date  in 
§63.100(k). 

(f)  The  source  includes  the  emission 
points  listed  in  paragraphs  (f)(1)  through 
(0(11)  of  this  section,  but  those  emission 
points  are  not  subject  to  the 
requirements  of  this  subpart  F  and 
subparts  G  and  H  of  this  part.  This 
subpart  does  not  require  emission 
points  that  are  listed  in  paragraphs  (0(1) 
through  (0(11)  of  this  section  to  comply 
with  the  provisions  of  subpart  A  of  this 
part. 

(1)  Equipment  that  is  located  within 
a  chemical  manufacturing  process  unit 
that  is  subject  to  this  subpart  but  the 
equipment  does  not  contain  organic 
hazardous  air  pollutants. 
***** 

(6)  Water  from  testing  of  deluge 
systems; 

(7)  Water  from  testing  of  firefighting 
systems; 


(g)  The  owner  or  operator  shall  follow 
the  procedures  specified  in  paragraphs 
(g)(1)  through  (g)(4)  of  this  section  to 
determine  whether  a  storage  vessel  is 
part  of  the  source  to  which  this  subpart 
applies. 

(1)  Where  a  storage  vessel  is  dedicated 
to  a  chemical  manufacturing  process 
unit,  the  storage  vessel  shall  be 
considered  part  of  that  chemical 
manufacturing  process  unit. 

»         •         •         •         • 

(2)  If  a  storage  vessel  is  not  dedicated 
to  a  single  chemical  manufacturing 
process  unit,  (hen  the  applicability  of 
this  subpart  F  and  subpart  G  of  this  part 
shall  be  determined  according  to  the 
provisions  in  paragraphs  (g)(2)(i) 
through  (g)l2)(iiij  of  this  section. 

•         *         *         •         • 

(3)  Where  a  storage  vessel  is  located 
at  a  major  source  that  includes  one  or 
more  chemical  manufacturing  process 
units  which  place  material  into,  or 
receive  materials  from  the  storage 
vessel,  but  the  storage  vessel  is  located 
in  a  tank  farm  (including  a  marine  tank 
farm),  the  applicability  of  this  subpart  F 
and  subpart  G  of  this  part  shall  be 
determined  according  to  the  provisions 
in  paragraphs  (g)(3)(i)  through  (g)(3)(iv) 
of  this  section, 

(i)  The  storag'  vessel  may  only  be 
assigned  to  a  chemical  manufacturing 
process  unit  that  utilizes  the  storage 
vessel  and  does  not  have  an  inter\-ening 
storage  vessel  for  that  product  (or  raw 
material,  as  appropriate).  With  respect 
to  any  chemical  manufacturing  process 
unit,  an  intervening  storage  vessel 
means  a  storage  vessel  connected  by 
hard-piping  to  the  chemical 
manufacturing  process  unit  and  to  the 
storage  vessel  in  the  tank  farm  so  that 
product  or  raw  material  entering  or 
leaving  the  chemical  manufacturing 
process  unit  flows  into  (or  from)  the 
intervening  storage  vessel  and  does  not 
flow  directly  into  (or  from)  the  storage 
vessel  in  the  tank  farm. 

(ii)  If  there  is  no  chemical 
manufacturing  process  unit  at  the  major 
source  that  meets  the  criteria  of 
paragraph  (g)(3)(i)  of  this  section  with 
respect  to  a  storage  vessel,  this  subpart 
F  and  subpart  G  of  this  part  do  not  apply 
to  the  storage  vessel. 

(iii)  If  there  is  only  one  chemical 
manufacturing  process  unit  at  the  major 
source  that  meets  the  criteria  of 
paragraph  (g)(3)(i)  of  this  section  with 
respect  to  a  storage  vessel,  the  storage 
vessel  shall  be  assigned  to  that  chemical 
manufacturing  process  unit. 
Applicability  of  this  subpart  F  and 
subpart  G  to  this  part  to  the  storage 
vessel  shall  then  be  determined 
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according  to  the  provisions  of  paragraph 
(b)  of  this  section. 

(iv)  If  there  are  two  or  more  chemical 
manufacturing  process  units  at  the 
major  source  that  meet  the  criteria  of 
paragraph  (g)(3)(i)  of  this  section  with 
respect  to  a  storage  vessel,  the  storage 
vessel  shall  be  assigned  to  one  of  those 
chemical  manufacturing  process  units 
according  to  the  provisions  of  paragraph 
(g)(2)  of  this  section.  The  predominant 
use  shall  be  determined  among  only 
those  chemical  manufacturing  process 
units  that  meet  the  criteria  of  paragraph 
(g)(3)(i)  of  this  section.  Applicability  of 
this  subpart  F  and  subpart  G  of  this  part 
to  the  storage  vessel  shall  then  be 
determined  according  to  the  provisions 
of  paragraph  (b)  of  this  section. 

(4)  If  the  storage  vessel  begins 
receiving  material  from  (or  sending 
material  to)  another  chemical 
manufacturing  process  unit,  or  ceasing 
to  receive  material  from  (or  send 
material  to)  a  chemical  manufacturing 
process  unit,  or  if  the  applicabilitv  of 
this  subpart  F  and  subpart  G  of  this  part 
to  a  storage  vessel  has  been  determined 
according  to  the  provisions  of 
paragraphs  (g)(2)(i)  through  (g)(2)(iii)  of 
this  section  and  there  is  a  change  so  that 
the  predominant  use  may  reasonably 
have  changed,  the  owTier  or  operator 
shall  reevaluate  the  applicability  of  this 
subpart  to  the  storage  vessel. 

(h)*   •   • 

(1)  Where  a  loading  rack  is  dedicated 
to  a  chemical  manufacturing  process 
unit,  the  loading  rack  shall  be 
considered  part  of  that  specific  chemical 
manufacturing  process  unit. 

(i)  If  the  chemical  manufacturing 
process  unit  is  subject  to  this  subpart 
according  to  the  criteria  specified  in 
paragraph  (b)  of  this  section  and  the 
loading  rack  does  not  meet  the  criteria 
specified  in  paragraphs  (f)(9)  and  (f)(10) 
of  this  section,  then  the  loading  rack  is 
considered  a  transfer  rack  (as  defined  in 
§63.101  of  this  subpart)  and  is  part  of 
the  source  to  which  this  subpart  applies. 
«         *         *         •         • 

(2)  If  a  loading  rack  is  shared  among 
chemical  manufacturing  process  units, 
then  the  applicability  of  this  subpart  F 
and  subpart  G  of  this  part  shall  be 
determined  at  each  loading  arm  or 
loading  hose  according  to  the  provisions 
in  paragraphs  (h)(2)(i)  through  (h)(2)(iv) 
of  this  section. 

(i)  Each  loading  arm  or  loading  hose 
that  is  dedicated  to  the  transfer  of  liquid 
organic  hazardous  air  pollutants  listed 
in  table  2  of  this  subpart  from  a 
chemical  manufacturing  process  unit  to 
which  this  subpart  applies  is  part  of  that 
chemical  manufacturing  process  unit 
and  is  part  of  the  source  to  which  this 


subpart  applies  unless  the  loading  arm 
or  loading  hose  meets  the  criteria 
specified  in  paragraphs  (f)(9)  or  (f)(10)  of 
this  section. 

(ii)*   *   * 

(A)  If  the  chemical  manufacturing 
process  unit  is  subject  to  this  subpart 
according  to  the  criteria  specified  in 
paragraph  (b)  of  this  section,  then  the 
loading  arm  or  loading  hose  is  part  of 
the  source  to  which  this  subpart  applies 
unless  the  loading  arm  or  loading  hose 
meets  the  criteria  specified  in 
paragraphs  (f)(9)  or  (0(10)  of  this 
section. 

*  *        •        «        * 

(3)  If  a  loading  rack  that  was 
dedicated  to  a  single  chemical 
manufacturing  process  unit  begins  to 
serve  another  chemical  manufacturing 
process  unit,  or  if  applicability  was 
determined  under  the  provisions  of 
paragraphs  (h)(2)(i)  through  |h)(2)(iv)  of 
this  section  and  there  is  a  change  so  that 
the  predominant  use  may  reasonably 
have  changed,  the  owner  or  operator 
shall  reevaluate  the  applicability  of  this 
subpart  to  the  loading  rack,  loading  arm, 
or  loading  hose. 

*  •        •         *         • 

(j)*   *   * 

(4)  Process  vents  from  batch 
operations  within  a  chemical 
manufacturing  process  unit; 
***** 

(k)*   *  * 

(l)(i)  New  sources  that  commence 
construction  or  reconstruction  after 
December  31,  1992,  but  before  August 
27.  1996  shall  be  in  compliance  with 
this  subpart  F,  subparts  G  and  H  of  this 
part  upon  initial  start-up  or  by  April  22, 
1994,  whichever  is  later,  as  provided  in 
§  63.6(b)  of  subpart  A  of  this  part,  and 
further,  where  start-up  occurs  before 
January  17,  1997  shall  also  be  in 
compliance  with  this  subpart  F  and 
subparts  G  and  H  of  this  part  (as 
amended  on  January  17,  1997)  by 
(anuary  17,  1997.  except  that,  with 
respect  to  all  new  .sources  that 
commenced  construction  or 
reconstruction  after  December  31.  1992, 
and  before  August  27,  1996: 

(A)  Heat  exchange  systems  and 
maintenance  wastewater,  that  are  part  of 
a  new  source  on  which  construction  or 
reconstruction  commenced  after 
December  31,  1992,  but  before  August 
27.  1996,  shall  be  in  compliance  with 
this  subpart  F  no  later  than  initial  start- 
up or  180  days  after  January  17,  1997, 
whichever  is  later; 

(B)  Process  wastewater  streams  and 
equipment  subject  to  §63.149.  that  are 
part  of  a  new  source  on  which 
construction  or  reconstruction 
commenced  after  December  31,  1992, 


but  before  August  27,  1996.  shall  be  in 
compliance  with  this  subpart  F  and 
subpart  G  of  this  part  no  later  than 
initial  start-up  or  180  days  after  January 
17.  1997,  whichever  is  later;  and 

(ii)  New  sources  that  commence 
construction  after  August  26, 1996  shall 
be  in  compliance  with  this  subpart  F, 
subparts  G  and  H  of  this  part  upon 
initial  start-up  or  by  January  17,  1997, 
whichever  is  later. 

(2)  Existing  sources  shall  be  in 
compliance  with  this  subpart  F  and 
subpart  G  of  this  part  no  later  than  the 
dates  specified  in  paragraphs  (k)(2)(i) 
euid  (k)(2)(ii)  of  this  section,  unless  an 
extension  has  been  granted  by  the 
Administrator  as  provided  in 
§  63.151(a)(6)  of  subpart  G  of  this  part  or 
granted  by  the  permitting  authority  as 
provided  in  §63.6(i)  of  subpart  A  of  this 
part. 

(i)  Process  vents,  storage  vessels,  and 
transfer  racks  at  an  existing  source  shall 
be  in  compliance  with  the  applicable 
sections  of  this  subpart  and  subpart  G  of 
this  part  no  later  than  April  22,  1997. 

(ii)  Heat  exchange  systems  and 
maintenance  wastewater  shall  be  in 
compliance  with  the  applicable  sections 
of  this  subpart,  and  equipment  subject 
to  §63.149  and  process  wastewater 
streams  shall  be  in  compliance  with  the 
applicable  sections  of  this  subpart  and 
subpart  G  of  this  part  no  later  than  April 
22,  1999,  except  as  provided  in 
paragraphs  (k)(2)(ii)(A)  and  (k)(2)(ii)(B) 
of  this  section. 

(A)  If  a  process  wastewater  stream  or 
equipment  subject  to  §63.149  is  subject 
to  the  control  requirements  of  subpart  G 
of  this  part  due  to  the  contribution  of 
nitrobenzene  to  the  total  annual  average 
concentration  (as  determined  according 
to  the  procedures  in  §  63.144(b)  of 
subpart  G  of  this  part),  the  wastewater 
stream  shall  be  in  compliance  no  later 
than  January  18,  2000. 

(B)  If  a  process  wastewater  stream  is 
used  to  generate  credits  in  an  emissions 
average  in  accordance  with  §  63.150  of 
subpart  G  of  this  part,  the  process 
wastewater  stream  shall  be  in 
compliance  with  the  applicable  sections 
of  subpart  G  of  this  part  no  later  than 
April  22,  1997. 

(3)  Existing  sources  shall  be  in 
compliance  with  subpart  H  of  this  part 
no  later  than  the  dates  specified  in 
paragraphs  (k){3)(i)  through  (k)(3)(v)  of 
this  section,  except  as  provided  for  in 
paragraphs  (k)(4)  through  (k}(8)  of  this 
section,  unless  an  extension  has  been 
granted  by  the  Administrator  as 
provided  in  §  63.182(a)(6)  of  this  part  or 
granted  by  the  permitting  authority  as 
provided  in  §  63.6(i)  of  subpart  A  of  this 
part.  The  group  designation  for  each 
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process  unit  is  indicated  in  table  1  of 
this  subpart. 

•        •        *        *        • 

(9)  All  terms  in  this  subpart  F  or 
subpart  G  of  this  part  that  define  a 
period  of  time  for  completion  of 
required  tasks  (e.g.,  weekly,  monthly, 
quarterly,  annual),  unless  specified 
otherwise  in  the  section  or  subsection 
that  imposes  the  requirement,  refer  to 
the  standard  calendar  {>eriods. 

(i)  Notwithstanding  time  periods 
specified  in  this  subpart  F  or  subpart  G 
of  this  part  for  completion  of  required 
tasks,  such  time  periods  may  be 
changed  by  mutual  agreement  b*'tween 
the  owner  or  operator  and  the 
Administrator,  as  specified  in  subpart  A 
of  this  part  (e.g.,  a  period  could  begin 
on  the  comphance  date  or  another  date, 
rather  than  on  the  first  day  of  the 
standard  calendar  period).  For  each  time 
period  that  is  changed  by  agreement,  the 
revised  period  shall  remain  in  effect 
until  it  is  changed.  A  new  request  is  not 
necessary  for  each  recurring  period. 

(ii)  Where  the  period  specified  for 
compliance  is  a  standard  calendar 
period,  if  the  initial  compliance  date 
occurs  after  the  beginning  of  the  period, 
compliance  shall  be  required  according 
to  the  schedule  specified  in  paragraphs 
(k)(9)(ii)(A)  or  (k)(9)(ii)(B)  of  this 
section,  as  appropriate. 

(A)  Compliance  shall  be  required 
before  the  end  of  the  standard  calendar 
period  within  which  the  compliance 
deadline  occurs,  if  there  remain  at  least 
3  days  for  tasks  that  must  be  performed 
weekly,  at  least  2  weeks  for  tasks  that 
must  be  performed  monthly,  at  least  1 
month  for  tasks  that  must  be  performed 
each  quarter,  or  at  least  3  months  for 
tasks  that  must  be  performed  annually; 
or 

(B)  In  all  other  cases,  compliance 
shall  be  required  before  the  end  of  the 
first  full  standard  calendar  period  after 
the  period  within  which  the  initial 
compliance  deadUne  occurs. 

(iii)  In  all  instances  where  a  provision 
of  this  subpart  F  or  subpart  G  of  this  part 
requires  completion  of  a  task  during 
each  of  multiple  successive  periods,  an 
owner  or  operator  may  perform  the 
required  task  at  any  time  during  the 
specified  period,  provided  the  task  is 
conducted  at  a  reasonable  interval  after 
completion  of  the  task  during  the 
previous  period. 

3.  Section  63.101  is  amended  as 
follows: 

a.  By  revising  the  definitions  of 
"Chemical  manufacturing  process  unit," 
"Control  device",  "Process  vent", 
"Recovery  device,"  "Shutdown",  and 
"Start-up",  the  first  sentence  in  the 


definition  for  "Transfer  rack",  and 
revising  the  definitions  for  "Unit 
operation",  and  "Vapor  balancing 
system":  and  "Wastewater";  and 

b.  By  adding  in  alphabetical  order  the 
definitions  of  "Fuel  gas,"  "Fuel  gas 
system",  "On-site  or  On  site", 
"Recapture  device",  and  "Waste 
management  unit"  to  read  as  follows: 

§63.101    Definitions. 

•        *        *        *        • 

Chemical  manufacturing  process  unit 
means  the  equipment  assembled  and 
connected  by  pipes  or  ducts  to  process 
raw  materials  and  to  manufacture  an 
intended  product.  A  chemical 
manufacturing  process  unit  consists  of 
more  than  one  unit  operation.  For  the 
purpose  of  this  subpart,  chemical 
manufacturing  process  unit  includes  air 
oxidation  reactors  and  their  associated 
product  separators  and  recovery 
devices;  reactors  and  their  associated 
product  separators  and  recovery 
devices;  distillation  units  and  their 
associated  distillate  receivers  and 
recovery  devices;  associated  unit 
operations;  associated  recovery  devices: 
and  any  feed,  intermediate  and  product 
storage  vessels,  product  transfer  racks, 
and  connected  ducts  and  piping.  A 
chemical  manufacturing  process  unit 
includes  pumps,  compressors,  agitators, 
pressure  relief  devices,  sampling 
connection  systems,  open-ended  valves 
or  lines,  valves,  connectors, 
instrumentation  systems,  and  control 
devices  or  systems.  A  chemical 
manufacturing  process  unit  is  identified 
by  its  primary  product. 

Control  device  means  any  combustion 
device,  recovery  device,  or  recapture 
device.  Such  equipment  includes,  but  is 
not  limited  to,  absorbers,  carbon 
adsorbers,  condensers,  incinerators, 
flares,  boilers,  and  process  heaters.  For 
process  vents  (as  defined  in  this 
section),  recapture  devices  are 
considered  control  devices  but  recovery 
devices  are  not  considered  control 
devices.  For  a  steam  stripper,  a  primary 
condenser  is  not  considered  a  control 
device. 


and  gas  turbines  either  singly  or  in 
combination. 


Fuel  gas  means  gases  that  are 
combusted  to  derive  useful  work  or 
heat. 

Fuel  gas  system  means  the  offsite  and 
onsite  piping  and  flow  and  pressure 
control  system  that  gathers  gaseous 
stream(s)  generated  by  onsite 
oi>erations,  may  blend  them  with  other 
sources  of  gas,  and  transports  the 
gaseous  stream  for  use  as  fuel  gas  in 
combustion  devices  or  in  in-process 
combustion  equipment  such  as  furnaces 


On-site  or  On  site  means,  with  respect 
to  records  required  to  be  maintained  by 
this  subpart,  that  the  records  are  stored 
at  a  location  within  a  major  source 
which  encompasses  the  affected  source. 
On-site  includes,  but  is  not  limited  to. 
storage  at  the  chemical  manufacturing 
process  unit  to  which  the  records 
pertain,  or  storage  in  central  files 
elsewhere  at  the  major  source. 

Process  vent  means  a  gas  stream 
containing  greater  than  0.005  weight- 
percent  total  organic  hazardous  air 
pollutants  that  is  continuously 
discharged  during  operation  of  the  unit 
from  an  air  oxidation  reactor,  other 
reactor,  or  distillation  unit  (as  defined 
in  this  section)  within  a  chemical 
manufacturing  process  unit  that  meets 
all  applicability  criteria  specified  in 
§63.100  (b)(1)  through  (b)(3)  of  this 
subpart.  Process  vents  are  gas  streams 
that  are  discharged  to  the  atmosphere 
(with  or  without  passing  through  a 
control  device)  either  directly  or  after 
passing  through  one  or  more  recovery 
devices.  Process  vents  exclude  relief 
valve  discharges,  gaseous  streams 
routed  to  a  fuel  gas  system(s),  and  leaks 
from  equipment  regulated  under  subpart 
H  of  this  part. 

Recapture  device  means  an  individual 
unit  of  equipment  capable  of  and  used 
for  the  purpose  of  recovering  chemicals, 
but  not  normally  for  use,  reuse,  or  sale. 
For  example,  a  recapture  device  may 
recover  chemicals  primarily  for 
disposal.  Recapture  devices  include,  but 
are  not  Hmited  to,  absorbers,  carbon 
adsorbers,  and  condensers. 

Recovery  de\ice  means  an  individual 
unit  of  equipment  capable  of  and 
normally  used  for  the  purpose  of 
recovering  chemicals  for  fuel  value  (i.e., 
net  positive  heating  value),  use,  reuse  or 
for  sale  for  fuel  value,  use.  or  reuse. 
Examples  of  equipment  that  may  be 
recovery-  devices  include  absorbers, 
carbon  adsorbers,  condensers,  oil-water 
separators  or  organic-water  separators, 
or  organic  removal  devices  such  as 
decanters,  strippers,  or  thin-film 
evaporation  units.  For  purposes  of  the 
monitoring,  recordkeeping,  and 
reporting  requirements  of  subpart  G  of 
this  part,  recapture  devices  are 
considered  recovery  devices. 
•        *        «        *        * 

Shutdown  means  for  purposes 

including,  but  not  limited  to,  pe.riodic 
maintenance,  replacement  of 
equipment,  or  repair,  the  cessation  of 
operation  of  a  chemical  manufacturing 
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process  unit  or  a  reactor,  air  oxidation 
reactor,  distillation  unit,  waste 
management  unit,  equipment  required 
or  used  to  comply  with  this  subpart  F. 
subparts  G,  or  H  of  this  part  or  the 
emptying  and  degassing  of  a  storage 
vessel.  Shutdown  does  not  include  the 
routine  rinsing  or  washing  of  equipment 
in  batch  operation  between  batches. 

•  •        •        •        • 

Start-up  means  the  setting  into 
operation  of  a  chemical  manufacturing 
process  unit  or  a  reactor,  air  oxidation 
reactor,  distillation  unit,  waste 
management  unit,  or  equipment 
required  or  used  to  comply  with  this 
subpart  F,  subpart  G,  or  H  of  this  part 
or  a  storage  vessel  after  emptying  and 
degassing.  Start-up  includes  initial  start- 
up, operation  solely  for  testing 
equipment,  the  recharging  of  equipment 
in  batch  operation,  and  transitional 
conditions  due  to  changes  in  product  for 
flexible  operation  units. 

•  *        *        •         * 

Transfer  rack  means  the  collection  of 
loading  arms  and  loading  hoses,  at  a 
single  loading  rack,  that  are  assigned  to 
a  chemical  manufacturing  process  unit 
subject  to  this  subpart  according  to  the 
procedures  specified  in  §  63.100(h)  of 
this  subpart  and  are  used  to  fill  tank 
trucks  and/or  railcars  with  organic 
liquids  that  contain  one  or  more  of  the 
organic  hazardous  air  pollutants  listed 
in  table  2  of  this  subpart.  *   *  • 

•  •        »        »        . 

Unit  operation  means  one  or  more 
pieces  of  process  equipment  used  to 
make  a  single  change  to  the  physical  or 
chemical  characteristics  of  one  or  more 
process  streams.  Unit  operations 
include,  but  are  not  limited  to.  reactors, 
distillation  units,  extraction  columns, 
absorbers,  decanters,  drvers, 
condensers,  and  filtration  equipment. 

Vapor  balancing  system  means  a 
piping  system  that  is  designed  to  collect 
organic  hazardous  air  pollutants  vapors 
displaced  from  tank  trucks  or  railcars 
during  loading;  and  to  route  the 
collected  organic  hazardous  air 
pollutants  vapors  to  the  storage  vessel 
from  which  the  liquid  being  loaded 
originated,  or  to  another  storage  vessel 
connected  by  a  common  header  or  to 
compress  and  route  to  a  process  or  a 
fuel  gas  system  the  collected  organic 
hazardous  air  pollutants  vapors. 

Waste  management  unit  means  the 
equipment,  structure(s).  and/or 
device(s)  used  to  convey,  store,  treat,  or 
dispose  of  wastewater  streams  or 
residuals.  Examples  of  waste 
management  units  include:  Wastewater 
tanks,  surface  impoundments, 
individual  drain  systems,  and  biological 
wastewater  treatment  units.  Examples  of 


equipment  that  may  be  waste 
management  units  include  containers, 
air  flotation  units,  oil-water  separators 
or  organic-water  separators,  or  organic 
removal  devices  such  as  decanters, 
strippers,  or  thin-film  evaporation  units. 
If  such  equipment  is  used  for  recovery 
then  it  is  part  of  a  chemical 
manufacturing  process  unit  and  is  not  a 
waste  management  unit. 

Wastewater  means  water  that: 

(1)  Contains  either: 

(i)  an  annual  average  concentration  of 
Table  9  compounds  (as  defined  in 
§63.111  of  subpart  G  of  this  part)  of  at 
least  5  parts  per  million  by  weight  and 
has  an  annual  average  flow  rate  of  0.02 
liter  per  minute  or  greater,  or 

(ii)  An  annual  average  concentration 
of  Table  9  compounds  (as  defined  in 
§63.111  of  subpart  G)  of  at  least  10,000 
parts  per  million  by  weight  at  any  flow 
rate,  and  that 

(2)  Is  discarded  from  a  chemical 
manufacturing  process  unit  that  meets 
all  of  the  criteria  specified  in  §  63.100 
(b)(1)  through  (b)(3)  of  this  subpart. 
Wastewater  is  process  wastewater  or 
maintenance  wastewater. 

4,  Section  63.102  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)('2); 
adding  paragraphs  (a)(3)  and  (a)(4)  to 
read  as  follows: 

§63.102    General  standards. 

(a)  •  *  * 

(1)  The  provisions  set  forth  in  this 
subpart  F  and  subpart  G  of  this  part 
shall  apply  at  all  times  except  during 
periods  of  start-up  or  shutdown  (as 
defined  in  §63.101  of  this  subpart), 
malfunction,  or  non-operation  of  the 
chemical  manufacturing  process  unit  (or 
specific  portion  thereof)  resulting  in 
cessation  of  the  emissions  to  which  this 
subpart  F  and  subpart  G  of  this  part 
apply.  However,  if  a  start-up,  shutdown, 
malfunction  or  period  of  non-operation 
of  one  portion  of  a  chemical 
manufactunng  process  unit  does  not 
affect  the  ability  of  a  particular  emission 
point  to  comply  with  the  specific 
provisions  to  which  it  is  subject,  then 
that  emission  point  shall  still  be 
required  to  comply  with  the  applicable 
provisions  of  this  subpart  F  and  subpart 
G  of  this  part  during  the  start-up. 
shutdown,  malfunction  or  period  of 
non-operation.  For  example,  if  there  is 
an  overpressure  in  the  reactor  area,  a 
storage  vessel  in  the  chemical 
manufacturing  process  unit  would  still 
be  required  to  be  controlled  in 
accordance  with  §  63. 1 19  of  subpart  G  of 
the  part.  Similarly,  the  degassing  of  a 
storage  vessel  would  not  affect  the 
ability  of  a  process  vent  to  meet  the 
requirements  of  §63.113  of  subpart  G  of 
this  part 


(2)  The  provisions  set  forth  in  subpart 
H  of  this  part  shall  apply  at  all  times 
except  during  periods  of  start-up  or 
shutdown,  as  defined  in  § 63.101(b)  of 
this  subpart,  malfunction,  process  unit 
shutdown  (as  defined  in  §63.161  of 
subpart  H  of  this  part),  or  non-operation 
of  the  chemical  manufacturing  process 
unit  (or  specific  portion  thereof)  in 
which  the  lines  are  drained  and 
depressurized  resulting  in  cessation  of 
the  emissions  to  which  subpart  H  of  this 
part  applies. 

(3)  The  ovmer  or  operator  shall  not 
shut  down  items  of  equipment  that  are 
required  or  utilized  for  compliance  with 
the  provisions  of  this  subpart  F,  subpart 
G  or  H  of  this  part  during  times  when 
emissions  (or,  where  applicable, 
wastewater  streams  or  residuals)  are 
being  routed  to  such  items  of 
equipment,  if  the  shutdown  would 
contravene  requirements  of  this  subpart 
F,  subpart  G  or  H  of  this  part  applicable 
to  such  items  of  equipment.  This 
paragraph  does  not  apply  if  the  item  of 
equipment  is  malfunctioning,  or  if  the 
owner  or  operator  must  shut  down  the 
equipment  to  avoid  damage  due  to  a 
contemporaneous  start-up.  shutdown,  or 
malfunction  of  the  chemical 
manufacturing  process  unit  or  portion 
thereof. 

(4)  Dujring  start-ups,  shutdowns,  and 
malfunctions  when  the  requirements  of 
this  subpart  F.  subparts  G  and/or  H  of 
this  part  do  not  apply  pursuant  to 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section,  the  owner  or  operator  shall 
implement,  to  the  extent  reasonably 
available,  measures  to  prevent  or 
minimize  excess  emissions  to  the  extent 
practical.  For  purposes  of  this 
paragraph,  the  term  "excess  emissions" 
means  emissions  in  excess  of  those  that 
would  have  occurred  if  there  were  no 
start-up,  shutdown,  or  malfunction  and 
the  owner  or  operator  complied  with  the 
relevant  provisions  of  this  subpart  F. 
subparts  G  and/or  H  of  this  part.  The 
measures  to  be  taken  shall  be  identified 
in  the  applicable  start-up.  shutdown, 
and  malfunction  plan,  and  may  include, 
but  are  not  limited  to,  air  pollution 
control  technologies,  recovery 
technologies,  work  practices,  pollution 
prevention,  monitoring,  and/or  changes 
in  the  manner  of  operation  of  the 
source.  Back-up  control  devices  are  not 
required,  but  may  be  used  if  available. 

*        •        *        »        » 

5.  Section  63.103  is  amended  by 
adding  two  sentences  to  the  end  of  the 
introductory  text  of  paragraph  (c): 
revising  paragraphs  (c)(1),  (c)(2)(i). 
(c)(2)(ii),  and  (c)(2)(iii);  removing 
paragraph  (c)(2)(iv);  revising  paragraph 
(d)(1);  revising  paragraph  (e);  and 


§63.103    G 
and  recordk 


emissions 
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revising  the  last  sentence  of  paragraph 
(0  to  read  as  follows: 

§  63. 1 03    Qefwral  complianc«,  reporting, 
and  recordkeeping  provisions. 

*        •        •        •        • 

(c)  *  *  *  If  an  owner  or  operator 
submits  copies  of  reports  to  the 
applicable  EPA  Regional  Office,  the 
owner  or  operator  is  not  required  to 
maintain  copies  of  reports.  If  the  EPA 
Regional  Office  has  waived  the 
requirement  of  §  63.10(a)(4)(ii)  for 
submittal  of  copies  of  reports,  the  owner 
or  operator  is  not  required  to  maintain 
copies  of  reports. 

fl)  All  applicable  records  shall  be 
maintained  in  such  a  manner  that  they 
can  be  readily  accessed.  The  most  recent 
6  months  of  records  shall  be  retained  on 
site  or  shall  be  accessible  from  a  central 
location  by  computer  or  other  means 
that  provides  access  within  2  hours  after 
a  request.  The  remaining  four  and  one- 
half  years  of  records  may  be  retained 
o^site.  Records  may  be  maintained  in 
hard  copy  or  computer-readable  form 
including,  but  not  limited  to,  on  paper, 
microfilm,  computer,  floppy  disk, 
magnetic  tape,  or  microfiche. 

(2)  *  *  * 

(i)  Records  of  the  occurrence  and 
duration  of  each  start-up,  shutdown, 
and  malfunction  of  operation  of  process 
equipment  or  of  air  pollution  control 
equipment  or  continuous  monitoring 
systems  used  to  comply  with  this 
subpart  F,  subpart  G,  or  H  of  this  part 
during  which  excess  emissions  (as 
defined  in  §63. 102(a)(4))  occur. 

(ii)  For  each  start-up,  shutdown,  and 
malfunction  during  which  excess 
emissions  (as  defined  in  §  63.102(a)(4)) 
occur,  records  that  the  procedures 
specified  in  the  source's  start-up, 
shutdown,  and  malfunction  plan  were 
followed,  and  documentation  of  actions 
taken  that  are  not  consistent  with  the 
plan.  For  example,  if  a  start-up, 
shutdown,  and  malfunction  plan 
includes  procedures  for  routing  a 
control  device  to  a  backup  control 
device  (e.g.,  the  incinerator  for  a 
halogenated  stream  could  be  routed  to  a 
flare  during  periods  when  the  primary 
control  device  is  out  of  service),  records 
must  be  kept  of  whether  the  plan  was 
followed.  These  records  may  take  the 
form  of  a  "checklist,"  or  other  form  of 
recordkeeping  that  confirms 
conformance  with  the  start-up, 
shutdown,  and  malfunction  plan  for  the 
event. 

(iii)  For  continuous  monitoring 
systems  used  to  comply  with  subpart  G 
of  this  part,  records  documenting  the 
completion  of  calibration  checks  and 
maintenance  of  continuous  monitoring 
systems  that  are  specified  in  the 


manufacturer's  instructions  or  other 
written  procedures  that  provide 
adequate  assurance  that  the  equipment 
would  reasonably  be  expected  to 
monitor  accurately. 
***** 

(d)  •  •  • 

(1)  Wherever  subpart  A  of  this  part 
specifies  "postmark"  dates,  submittals 
may  be  sent  by  methods  other  than  the 
U.S.  Mail  (e.g.,  by  fax  or  courier). 
Submittals  shall  be  sent  on  or  before  the 
specified  date. 
***** 

(e)  The  owner  or  operator  of  a 
chemical  manufacturing  process  unit 
which  meets  the  criteria  of 

§  63.100(b)(1)  and  §  63.100(b)(3).  but  not 
the  criteria  of  §  63.100(b)(2),  shall 
comply  with  the  requirements  of  either 
paragraph  (e)(1)  or  (e)(2)  of  this  section. 

(1)  Retain  information,  data,  and 
analysis  used  to  determine  that  the 
chemical  manufacturing  process  unit 
does  not  use  as  a  reactant  or 
manufacture  as  a  product  or  co-product 
any  organic  hazardous  air  pollutant. 
Examples  of  information  that  could 
document  this  include,  but  are  not 
limited  to,  records  of  chemicals 
purchased  for  the  process,  analyses  of 
process  stream  composition, 
engineering  calculations,  or  process 
knowledge. 

(2)  When  requested  by  the 
Administrator,  demonstrate  that  the 
chemical  manufacturing  process  unit 
does  not  use  as  a  reactant  or 
manufacture  as  a  product  or  co-product 
any  organic  hazardous  air  pollutant. 
***** 

(f)  *  *  *  Compliance  with  this  subpart 
F  and  subpart  G  of  this  part  shall  be  no 
later  than  April  22,  1997,  or  as 
otherwise  specified  in  §63.100(k)(2)(ii) 
of  this  subpart,  unless  an  extension  has 
been  granted  by  the  EPA  Regional  Office 
or  permitting  authority  as  provided  in 

§  63.6(i)  of  subpart  A  of  this  part. 
***** 

6.  Section  63.104  is  revised  to  read  as 
follows: 

§  63. 1 04    Heat  exchange  system 
requirements. 

(a)  Unless  one  or  more  of  the 
conditions  specified  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section  are  met, 
owners  and  operators  of  sources  subject 
to  this  subpart  shall  monitor  each  heat 
exchange  system  used  to  cool  process 
equipment  in  a  chemical  manufacturing 
process  unit  meeting  the  conditions  of 
§63.100  (b)(1)  through  (b)(3)  of  this 
subpart,  except  for  chemical 
manufacturing  process  units  meeting 
the  condition  specified  in  §  63.100(c)  of 
this  subfiart.  according  to  the  provisions 


in  either  paragraph  (b)  or  (c)  of  this 
section.  Whenever  a  leak  is  detected,  the 
owner  or  operator  shall  comply  with  the 
requirements  in  paragraph  (d)  of  this 
section. 

(1)  The  heat  exchange  system  is 
operated  with  the  minimum  pressure  on 
the  cooling  water  side  at  least  35 
kilopascals  greater  than  the  maximum 
pressure  on  the  process  side. 

(2)  There  is  an  intervening  cooling 
fluid,  containing  less  than  5  f>ercent  by 
weight  of  total  hazardous  air  pollutants 
listed  in  table  4  of  this  subpart,  between 
the  process  and  the  cooling  water.  This 
intervening  fluid  serves  to  isolate  the 
cooling  water  from  the  process  fluid  and 
the  intervening  fluid  is  not  sent  through 
a  cooling  tower  or  discharged.  For 
purposes  of  this  section,  discharge  does 
not  include  emptying  for  maintenance 
purposes. 

(3)  The  once-through  heat  exchange 
system  is  subject  to  a  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit  with  an  allowable  discharge 

•limit  of  1  part  per  million  or  less  above 
influent  concentration  or  10  percent  or 
less  above  influent  concentration, 
whichever  is  greater. 

(4)  The  once-through  heat  exchange 
system  is  subject  to  an  NPDES  permit 
that: 

(i)  Requires  monitoring  of  a 
parameters)  or  condition(s)  to  detect  a 
leak  of  process  fluids  into  cooling  water 

(ii)  Specifies  or  includes  the  normal 
range  of  the  parameter  or  condition; 

(iii)  Requires  monitoring  for  the 
parameters  selected  as  leak  indicators 
no  less  frequently  than  monthly  for  the 
first  six  months  and  quarterly  thereafter; 
and 

(iv)  Requires  the  owner  or  operator  to 
report  and  correct  leaks  to  the  cooling 
water  when  the  parameter  or  condition 
exceeds  the  normal  range. 

(5)  The  recirculating  heat  exchange 
system  is  used  to  cool  process  fluids 
that  contain  less  than  5  percent  by 
weight  of  total  hazardous  air  pollutants 
listed  in  table  4  of  this  subpart. 

(6)  The  once-through  heat  exchange 
system  is  used  to  cool  process  fluids 
that  contain  less  than  5  percent  by 
weight  of  total  hazardous  air  pollutants 
listed  in  table  9  of  subpart  G  of  this  part. 

(b)  The  owner  or  operator  who  elects 
to  comply  with  the  requirements  of 
paragraph  (a)  of  this  section  bv 
monitoring  the  cooling  water  for  the 
presence  of  one  or  more  organic 
hazardous  air  pollutants  or  other 
representative  substances  whose 
presence  in  cooling  water  indicates  a 
leak  shall  comply  with  the  requirements 
specified  in  paragraphs  (b)(1)  through 
(b)(6)  of  this  section.  The  cooling  water 
shall  be  monitored  for  total  hazardous 
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air  pollutants,  total  volatile  organic 
compounds,  total  organic  carbon,  one  or 
more  speciated  HAP  compounds,  or 
other  representative  substances  that 
would  indicate  the  presence  of  a  leak  in 
the  heat  exchange  system. 

(1)  The  cooUng  water  shall  be 
monitored  monthly  for  the  first  6 
months  and  quarterly  thereafter  to 
detect  leaks. 

(2)(i)  For  recirculating  heat  exchange 
systems  (cooling  tower  systems),  the 
monitoring  of  speciated  hazardous  air 
p>ollutants  or  total  hazardous  air 
pollutants  refers  to  the  hazardous  air 
pollutants  listed  in  table  4  of  this 
subpart. 

(ii)  For  once-through  heat  exchange 
systems,  the  monitoring  of  speciated 
hazardous  air  pollutants  or  total 
hazardous  air  pollutants  refers  to  the 
hazardous  air  pollutants  listed  in  table 
9  of  subpart  G  of  this  part. 

(3)  The  concentration  of  the 
monitored  substance(s)  in  the  cooling 
water  shall  be  determined  using  any 
EPA-approved  method  listed  in  part  136. 
of  this  chapter  as  long  as  the  method  is 
sensitive  to  concentrations  as  low  as  10 
parts  per  million  and  the  same  method 

is  used  for  both  entrance  and  exit 
samples.  Alternative  methods  may  be 
used  upon  approval  by  the 
Administrator. 

(4)  The  samples  shall  be  collected 
either  at  the  entrance  and  exit  of  each 
heat  exchange  system  or  at  locations 
where  the  cooling  water  enters  and  exits 
each  heat  exchanger  or  any  combination 
of  heat  exchangers. 

(i)  For  samples  taken  at  the  entrance 
and  exit  of  recirculating  heat  exchange 
systems,  the  entrance  is  the  point  at 
which  the  cooling  water  leaves  the 
cooling  tower  prior  to  being  returned  to 
the  process  equipment  and  the  exit  is 
the  point  at  which  the  cooling  water  is 
introduced  to  the  cooling  tower  after 
being  used  to  cool  the  process  fluid. 

(ii)  For  samples  taken  at  the  entrance 
and  exit  of  once-through  heat  exchange 
systems,  the  entrance  is  the  point  at 
which  the  cooling  water  enters  and  the 
exit  is  the  point  at  which  the  cooling 
water  exits  the  plant  site  or  chemical 
manufacturing  process  units 

(iii)  For  samples  taken  at  the  entrance 
and  exit  of  each  heat  exchanger  or  any 
combination  of  heat  exchangers  in 
chemical  manufacturing  process  units, 
the  entrance  is  the  point  at  which  the 
cooling  water  enters  the  individual  heat 
exchanger  or  group  of  heat  exchangers 
and  the  exit  is  the  point  at  which  the 
cooling  water  exits  the  heat  exchanger 
or  eroup  of  heat  exchangers. 

(5)  A  minimum  of  three  sets  of 
samples  shall  be  taken  at  each  entrance 
and  exit  as  defined  in  paragraph  (b)(4) 


of  this  section.  The  average  entrance 
and  exit  concentrations  shall  then  be 
calculated.  The  concentration  shall  be 
corrected  for  the  addition  of  any 
makeup  water  or  for  any  evaporative 
losses,  as  applicable. 

(6)  A  leak  is  detected  if  the  exit  mean 
concentration  is  found  to  be  greater  than 
the  entrance  mean  using  a  one-sided 
statistical  procedure  at  the  0.05  level  of 
significance  and  the  amount  by  which  it 
is  greater  is  at  least  1  part  per  miUion 
or  10  percent  of  the  entrance  mean, 
whichever  is  greater. 

(c)  The  owner  or  operator  who  elects 
to  comply  with  the  requirement  of 
paragraph  (a)  of  this  section  by 
monitoring  using  a  surrogate  indicator 
of  heat  exchange  system  leaks  shall 
comply  with  the  requirements  specified 
in  paragraphs  {c)(l)  through  (c)(3)  of  this 
section.  Surrogate  indicators  that  could 
be  used  to  develop  an  acceptable 
monitoring  program  are  ion  specific 
electrode  monitoring,  pH,  conductivity 
or  other  representative  indicators. 
(1)  The  owner  or  operator  shall 
prepare  and  implement  a  monitoring 
plan  that  documents  the  procedures  that 
will  be  used  to  detect  leaks  of  process 
fluids  into  cooling  water.  The  plan  shall 
require  monitoring  of  one  or  more 
surrogate  indicators  or  monitoring  of 
one  or  more  process  parameters  or  other 
conditions  that  indicate  a  leak. 
Monitoring  that  is  already  being 
conducted  for  other  purposes  may  be 
used  to  satisfy  the  requirements  of  this 
section.  The  plan  shall  include  the 
information  specified  in  paragraphs 
(c)(l)(i)and  (c)(l)(ii)  of  this  section. 

(i)  A  description  of  the  parameter  or 
condition  to  be  monitored  and  an 
explanation  of  how  the  selected 
parameter  or  condition  will  reliably 
indicate  the  presence  of  a  leak, 
(ii)  The  parameter  ievel(s)  or 
conditions(s)  that  shall  constitute  a  leak. 
This  shall  be  documented  by  data  or 
calculations  showing  that  the  selected 
levels  or  conditions  will  reliably 
identify  leaks.  The  monitoring  must  be 
sufficiently  sensitive  to  determine  the 
range  of  parameter  levels  or  conditions 
when  the  system  is  not  leaking.  When 
the  selected  parameter  level  or 
condition  is  outside  that  range,  a  leak  is 
indicated. 

(iii)  The  monitoring  frequency  which 
shall  be  no  less  frequent  than  monthly 
for  the  first  6  months  an*^  nuarterly 
thereafter  to  detect  leaks 

(iv)  The  records  that  V      be 
maintained  to  document  compliance 
with  the  reouirements  of  this  section. 

(2)  If  a  substantial  leak  is  identified  by 
methods  other  than  those  described  in 
the  monitoring  plan  and  the  method(s) 
specified  in  the  plan  could  not  detect 


the  leak,  the  owner  or  operator  shall 
revise  the  plan  and  document  the  basis 
for  the  changes.  The  owner  or  op)€rator 
shall  complete  the  revisions  to  the  plan 
no  later  than  180  days  after  discovery  of 
the  leak. 

(3)  The  owner  or  operator  shall 
maintain,  at  all  times,  the  monitoring 
plan  that  is  currently  in  use.  The  current 
plan  shall  be  maintained  on-site,  or 
shall  be  accessible  from  a  central 
location  by  computer  or  other  means 
that  provides  access  within  2  hours  after 
a  request.  If  the  monitoring  plan  is 
superseded,  the  owner  or  operator  shall 
retain  the  most  recent  superseded  plan 
at  least  until  5  years  from  the  date  of  its 
creation.  The  superseded  plan  shall  be 
retained  on-site  (or  accessible  from  a 
central  location  by  computer  or  other 
means  that  provides  access  within  two 
hours  after  a  request)  for  at  least  6 
months  after  its  creation. 

(d)  If  a  leak  is  detected  according  to 
the  criteria  of  paragraph  (b)  or  (c)  of  this 
section,  the  owner  or  operator  shall 
comply  with  the  requirements  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section,  except  as  provided  in  paragraph 
(e)  of  this  section. 

(1)  The  leak  shall  be  repaired  as  soon 
as  practical  but  not  later  than  45 
calendar  days  after  the  owner  or 
operator  receives  results  of  monitoring 
tests  indicating  a  leak.  The  leak  shall  be 
repaired  unless  the  owner  or  operator 
demonstrates  that  the  results  are  due  to 
a  condition  other  than  a  leak. 

(2)  Once  the  leak  has  been  repaired, 
the  owmer  or  operator  shall  confirm  that 
the  heat  exchange  system  has  been 
repaired  within  7  calendar  days  of  the 
repair  or  startup,  whichever  is  later. 

(e)  Delay  of  repair  of  heat  exchange 
systems  for  which  leaks  have  been 
detected  is  allowed  if  the  equipment  is 
isolated  from  the  process.  Delay  of 
repair  is  also  allowed  if  repair  is 
technically  infeasible  without  a 
shutdown  and  any  one  of  the  conditions 
in  paragraph  (e)(1)  or  (e)(2)  of  this 
section  is  met.  All  time  periods  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section  shall  be  determined  from  the 
date  when  the  owner  or  operator 
determines  that  delay  of  repair  is 
necessary. 

(1)  If  a  shutdown  is  expected  within 
the  next  2  months,  a  special  shutdown 
before  that  planned  shutdown  is  not 
required. 

(2)  If  a  shutdown  is  not  expected 
within  the  next  2  months,  the  owner  or 
operator  may  delay  repair  as  provided 
in  paragraph  (e)(2)(i)  or  (e)(2Kii)  of  this 
section.  Documentation  of  a  decision  to 
delay  repair  shall  state  the  reasons 
repair  was  delayed  and  shall  specify  a 
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schedule  for  completing  the  repair  as 
soon  as  practical. 

(i)  If  a  shutdown  for  repair  would 
cause  greater  emissions  than  the 
potential  emissions  from  delaying 
repair,  the  owner  or  operator  may  delay 
repair  until  the  next  shutdown  of  the 
process  equipment  associated  with  the 
leaking  heat  exchanger.  The  owner  or 
operator  shall  document  the  basis  for 
the  determination  that  a  shutdown  for 
repair  would  cause  greater  emissions 
than  the  emissions  Ukely  to  result  from 
delaying  repair  as  specified  in 
paragraphs  (e)(2)(i)(A)  and  (e){2)(i){B)  of 
this  section. 

(A)  The  owner  or  operator  shall 
calculate  the  potential  emissions  from 
the  leaking  heat  exchanger  by 
multiplying  the  concentration  of  total 
hazardous  air  pollutants  listed  in  table 
4  of  this  subpart  in  the  cooling  water 
from  the  leaking  heat  exchanger  by  the 
flowrate  of  the  cooling  water  from  the 
leaking  heat  exchanger  by  the  expected 
duration  of  the  delay.  The  owner  or 
operator  may  calculate  potential 
emissions  using  total  organic  carbon 
concentration  instead  of  total  hazardous 
air  pollutants  listed  in  table  4  of  this 
subpart. 

(B)  The  owner  or  operator  shall 
determine  emissions  from  purging  and 


depressurizing  the  equipment  that  will 
result  from  the  unscheduled  shutdown 
for  the  repair. 

(ii)  If  repair  is  delayed  for  reasons 
other  than  those  specified  in  paragraph 
(e)(2)(i)  of  this  section,  the  owner  or 
operator  may  delay  repair  up  to  a 
maximum  of  120  calendar  days.  The 
owner  shall  demonstrate  that  the 
necessary  parts  or  personnel  were  not 
available. 

(f)(1)  Required  records.  The  ov\Tier  or 
operator  shall  retain  the  records 
identified  in  paragraphs  (tKDd)  through 
(f)(l)(iv)  of  this  section  as  specified  in 
§63. 103(c)(1). 

(i)  Monitoring  data  required  by  this 
section  indicating  a  leak  and  the  date 
when  the  leak  was  detected,  and  if 
demonstrated  not  to  be  a  leak,  the  basis 
for  that  determination; 

(ii)  Records  of  any  leaks  detected  bv 
procedures  subject  to  paragraph  (c)(2)  of 
this  section  and  the  date  the  leak  was 
discovered; 

(iii)  The  dates  of  efforts  to  repair 
-leaks;  and 

(iv)  The  method  or  procedure  used  to 
confirm  repair  of  a  leak  and  the  date 
repair  was  confirmed. 

(2)  Reports.  If  an  owner  or  operator 
invokes  the  delay  of  repair  provisions 
for  a  heat  exchange  system,  the 


following  information  shall  be 
submitted  in  the  next  semi-annual 
periodic  report  required  by  §  63.152(c) 
of  subpart  G  of  this  part.  If  the  leak 
remains  unrepaired,  the  information 
shall  also  be  submitted  in  each 
subsequent  periodic  report,  until  repair 
of  the  leak  is  reported. 

(i)  The  owner  or  operator  shall  report 
the  presence  of  the  leak  and  the  date 
that  the  leak  was  detected. 

(ii)  The  owner  or  operator  shall  report 
whether  or  not  t  le  leak  has  been 
repaired. 

(iii)  The  owner  or  operator  shall 
report  the  reason(s)  for  delay  of  repair. 
If  delay  of  repair 's  invoked  due  to  the 
reasons  describt  ^  in  paragraph  (e)(2)  of 
this  section,  documentation  of 
emissions  estimates  must  also  be 
submitted. 

(iv)  If  the  leak  remains  unrepaired,  the 
owner  or  operator  shall  report  the 
expected  date  of  repair. 

(v)  If  the  leak  is  repaired,  the  owner 
or  operator  shall  report  the  date  the  leak 
was  successfully  repaired. 

7.  Current  tab^  ;  2  and  3  of  subpart  F 
are  revised  and  table  4  is  added  to  read 
as  follows: 


Table  2  to  Supbart  F— Organic  Hazarcx)us  Air  Pollutants 


Chemical  name»-'' 

CAS  No.^ 

Acenaphttiene 

63329 

AcetakJehyde  

75070 

Acetamide  „ 

60355 

Acetonitrile  

75058 

Acetophenone „ „ 

98862 

Acrotein  „ 

1070B8 

Acryiamide  

79061 

Acrylic  acid _  . 

•• - - 

- 

79107 

Acrykxirtnle _ „. 

Akzarin  

107131 
72480 

AMyl  chtoride „ 

107051 

Aniline  

62533 

Anisidine  (o-) 

- — 

90040 

Anthracene 

120127 

Anthraqunone „ 

84651 

Benzene „ _... 

71432 

Benzotnchlonde  

98077 

Benzyl  chlofide 

100447 

Biphenyl  

92524 

Bis(chtoromethyOether „ 

542881 

Bfomotorm 

75252 

Bromonaphthalene 

27497514 

Butadiene  (1,3-)  

106990 

Cartxxi  disulfide .- 

75150 

Caitxxi  tetrachkxid&  

56235 

CNoroacetic  acid  

79118 

Chloroacetophenone  (2-)  „ 

532274 

Chlorobenzene 

108907 

2-Chtoro-,1.3-butadiene(Chloroprene) - - 

126998 

Chloroform  

67663 

Chloronaphthalene 

25586430 

Chrysene 

218019 

Cresols  and  cresylic  acids  (mixed) 

1319773 

Cresol  and  cresykc  acid  (o-) 



95487 

Cresol  and  cresylic  acid  (m-) 

106394 
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Table  2  to  Supbart  F— Organic  Hazardous  Air  Pollutants— Continued 


Chemical  name*" 


Cresol  and  cresylic  acxj  (p-) 

Cumene 

Dichlorobenzene  (p-)  

DictitorobenzKJtne  (3,3-)  

Dichtoroethane  (1,2-)  (Ethylene  dichloricte)  (EDC) 

Oictiloroettiytether  (Bis(2-ch(oro€thyl)ether)  

Dichkxopfopene  (1.3-)  

Dtethanolamine  (2.2'-lminodiethanol)  

Dimetfiytaniljne  (N,N-) 

Diethyt  sulfate 


Dtmetfrybenzjdine  (3,3-)  ...._ _... 

OimettrylformamKJe  (N,N-)  

DimethytTydrazine  (1,1-)  

Dimethy^phthalate  „ 

Dimethytoutfate , _ 

DWiitrophenoi  (2.4-)  _ 

DtnitrotoJuene  (2,4-)  „ 

Dtoxane  (1,4-)  (l,4-Oiemyleneoxide)  

1 .2-0ipheny1hydrazin6 

EpicNorohydnn  (l-Chloro-2,3-epoxypfopane) 

Ethyl  acrytate  

ElhytMnzene 


CAS  No.' 


Ethyl  chlonde  (ChJoroethane)  

Ettiylene  dtoromide  (Dibfonxiethane)  

Ethylene  glycot „ 

Ethylene  oxide 

Ethytidene  dichlonde  (l,l-Dich(ofoethane) 
FKjoranttiene  


FormaJdehyde  

Glycol  ethers'! 
Hexachiorotenzene  .. 
Hexachlorobutadiene 

Hexachkxoettiane  

Hexane  


Hydroqumone  

Isophorone  

Maieic  anhydnde 
Methanol  


Melhytjromjde  (Bromomethane)  

MelhytehlorkJe  (Chtoromethane) 

Methyl  ettiyl  ketone  (2-BLrtanone) 

Methyl  hydrazine 

Methyl  isobutyl  ketone  (Hexone)  

Methyl  socyanate  

Methyl  methacrytate 

Methyl  tert-toutyl  ether  

Methylene  chkxkje  (Dchloromethane)  

Methylene  diphenyl  diisocyanate  (4,4-)  (MDI) 

Methylenedianiline  (4,4  -) _ „ 

Naphthalene 


Naphthalene  sulfontc  aad  (a) 

Naphthalene  sulfonic  actd  (3)  

Naphthol(a) 

UaftrtM  0)  

Naphtholsulfonic  actd  (1-)  

Naphthytamine  sulfornc  acid  (1 .4-) 
Naphthylamine  sulfonic  aod  (2,1-) 

Naphthytemme  (1-)  

Naphthylamine  (2-) 

Nitronaphthatene  (i-) __ 

Nitrobenzerw „ 

Nitrophenol  (p-)  

Nitropropane  (2-) 

Ptwnanttrene  


Ptwnylenedamine  (p-) 

Phosgene  

PWhafc:  anhydnde  

Propiotactone  (beta)  

Propwnaldehyde 

Propylene  dk:hlohde  ( 1 .2-Oichloropropane) 
Propylene  oxide  


106445 

98828 

106467 

91941 

107062 

111444 

542756 

111422 

121697 

64675 

119937 

68122 

58147 

131113 

77781 

51285 

121142 

123911 

122667 

106898 

140885 

100414 

75003 

106934 

107211 

75218 

75343 

206440 

50000 

118741 
87683 
67721 

110543 

123319 
78591 

108316 
67561 
74839 
74873 
78933 
60344 

108101 

624839 

80626 

1634044 

75092 

101688 

101779 
91203 
85472 

120183 
90153 

135193 

567180 
84866 
81163 

134327 
91598 
86577 
98953 

100027 
79469 
85018 

108952 

106503 
75445 
85449 
57578 

123386 
78875 
75569 
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Table  2  to  Supbart  F— Organic  Hazardous  Air  Pollutants— Continued 

Chemical  name*" 

CAS  No.' 

Pyrene 

Quinone  

Styrene 

Tetrachloroethane  (1,1,2,2-)  

Tetrachloroethylene  (Perchioroethylene) 

Tetrahydronaphthalene 

Toluene  

Toluene  diamine  (2,4-) 

Toluene  diisocyanate  (2,4-)  

Toluidine  (o-) 

Trichlorobenzene  (1,2,4-) 

Trichloroethane  (1,1,1-)  (Methyl  chloroform) 
Trichloroethane  (1,1,2-)  (Vinyl  trichloride)  .... 

Trichloroethylene 

Trichlorophenol  (2,4,5-) 

Triethylamine 

Trimethylpentane  (2,2,4-) 

Vinyl  acetate  

Vinyl  chloride  (Chloroethylene) 

Vinylidene  chloride  (1,1 -Dichloroethylene)  .. 

Xylenes  (NOS)  

Xylene  (m-)  

Xylene  (o-)  

Xylene  (p-)  


129000 

106514 

100425 

79345 

127184 

119642 

108883 

958C7 

584849 

95534 

120821 

71556 

79006 

79016 

95954 

121448 

540841 

108054 

75014 

75354 

1330207 

108383 

95476 

106423 


*  For  all  Listings  above  containing  the  word  "Compounds,"  the  following  applies:  Unless  otherwise  specified,  these  iistirtgs  are  defined  as  in- 
cluding any  uiwque  chemical  subst^we  that  contains  the  named  chemical  (i.e.,  antimony,  arsenc)  as  part  of  that  chemKal's  infrastructure. 
"  Isomer  means  all  structural  arrangements  for  tfie  same  number  of  atoms  of  each  element  and  does  not  mean  salts,  esters,  or  derivatives. 
^  CAS  No.«Chemical  Atjstract  Service  number. 
"Includes  morx>-  and  di-  ethers  of  ethylene  glycol,  diethylene  glycol,  and  tnethylene  glycol  R-(OCH2CH2)„-OR  where: 

n«1,  2,  or  3; 

R»alkyl  or  aryl  groups;  and 

R'«R,  H  or  groups  which,  when  removed,  yield  glycol  ettiers  with  the  structure: 

R-(OCH2CH2)„-OH 
Polymers  are  excluded  from  the  glycol  category. 

Table  3.— General  Provisions  Applicability  to  Subparts  F,  G,  and  H« 


Reference 


Applies  to  subparts  F. 
G,  andH 


Comment 


63.1(a)(1)  

63.1(a)(2)  

63.1(a)(3)  

63.1(a)(4)  

63.1   (a)(5>— <a)(9)  .. 

63.1(a)(10)  

63.1(a)(11)  

63.1   (a)(12)— (a)(14) 

63.1(b)(1)  

63.1(b)(2)  

63.1(b)(3)  ; 

63.1(c)(1)  

63.1(c)(2)  

63.1(c)(3)  

63.1(C)(4)  

63.1(c)(5)  

63.1(d)  

63.1(e)  

63.2 

63.3 

63.4  (a)(1)-(a)(3)  ... 

63.4(a)(4)  

63.4(a)(5)  

63.4(b)  

63.4(c)  

63.5(a)(1)  


Yes 
Yes. 
Yes 

No  . 

No. 
No  . 
No  . 

Yes. 

No  ., 

Yes. 

No. 

No  .. 

No.. 

No. 

Yes. 

No.. 

No. 

No  .. 

Yes 

No.. 
Yes. 
No  .. 
Yes. 
Yes. 
Yes. 
Yes 


Overlap  clanfied  in  §63.101.  §63.in,  §63  "61. 

§63.110  and  §63. 160(b)  of  subparts  G  and  H  identify  whKrfi  standards 

are  overridden. 
Sutipart  F  specifies  appiicat>lity  of  each  paragraph  m  subpart  A  to  sut>- 

parts  F,  G,  arx3  H. 

Subparts  F,  G,  arxj  H  speaty  calendar  or  operating  day. 
SutJpart  F  §53. 103(d)  specifies  acceptable  methods  for  submrttng  re- 
ports.* 

Subpart  F  specifies  applicability. 


Subpart  F  speafies  applicabtlity 

Area  sources  are  not  subject  to  subparts  F,  G.  and  H. 


Subparts  G  arxJ  H  specify  applicable  notification  requirements 

Sut)parts  F,  G,  and  H  estatjiished  before  permit  program 

Subpart  F  §53. 101(a)  specifies  tfxjse  sutipart  A  definitions  ttiat  appty  to 

the  HON   Subpart  F  definibon  ol  "source"  is  equivalent  to  subpart  A 

definrbon  of  "affected  source  " 
Units  of  measure  are  spelted  out  m  sutjparts  F,  G.  and  H 

This  IS  a  reserved  paragraph  in  subpart  A  o»  part  63. 


Except  the  terms  "source"  arxl  "stationary  source"  m  §63.5(a)ii)  should 
be  interpreted  as  having  the  same  meaning  as  "affected  source." 
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63.5(a)(2) 
63.5(b)(1) 

63.5(b)(2) 
63.5(b)(3) 
63.5(b)(4) 

63.5(b)(5) 
63.5(b)(6) 


63.5(c)  

63.5(d)(1)(i) 


63.5((J)(1)(ii) 
63.5(d)(1)(iJi) 


63.5(CJ)(2) 
63.5(d)(3) 

63.5(d)(4) 
63.5(e)  .... 
63.5(f)(1)  . 
63.5(f)(2)  . 


63.6(a)  .... 
63.6(b)(1) 

63.6(b)(2) 
63.6(b)(3) 
63.6(b)(4) 

63.6(b)(5) 

63.6(b)(6) 

63.6(b)(7) 

63.6(c)(1) 

63.6(c)(2) 

63.6(C)(3) 

63.6(c)(4) 

63.6(c)(5) 

63.6(d)  .... 

63.6(e)  .... 


63.6(e)(1)(i)  .. 
63.6(e)(1)(H)  . 
63.6(e)(1)(iH) 

63.6(e)(2)  

63.6(e)(3)(J)  .. 


Table  3.— General  Provisions  Applicability  to  Subparts  F,  G,  and  H^ — Continued 


Reference 


Applies  to  subparts  F. 
G.  and  H 


YW. 

Yes  . 


No.. 
Yes. 
Yes 

Yes. 
Yes 


No 
No 


Yes 
No.. 


No. 

Yes— subpart  G  No — 

supparl  H. 
Yes. 
Yes. 
Yes. 
Yes 


Yes. 
No.. 


63.6(e)(3)(i)(A)  

No 

63.6(e)(3)(i)(B)  

Yes 

63.6(e)(3)(i)(C) 

Yes 

63.6(e)(3)(ii)  

Yes 

63.6(e)(3)(iH)  

Ho 

63.6(e)(3)(iv)  

No 

63.6(e)(3)(v) 

No 

63.6(e)(3)(vj)  

Yes 

63.6(e)(3)(vji)  

Yes 

63.6(e)(3)(vii)(A)  

Yes 

63.6(e)(3)(vii)(B)  

Yes 

63.6(e)(3)(v«)(C)  

Yes 

63.6(e)(3)(wi)  

63.6(f)(1)  

Yes. 

No 

No. 

Yes. 

No.. 

No.. 

No. 

No. 

No.. 

No. 

No. 

No. 

Yes. 

No. 

Yes 


No.. 
Yes. 
Yes. 
Yes. 
Yes 


Comment 


Except  §63.100(1)  defines  wtien  constaiction  or  reconstruction  is  subject 

to  standards  for  new  sources. 
This  IS  a  resen/ed  paragraph  in  subpart  A  of  part  63. 

Except  the  cross  reference  to  §  63.9(b)  is  limrted  to  § 63.9(b)  (4)  and  (5). 
Subpart  F  overrides  §63.9  (b)(1)  through  (b)(3). 

Except  §63.100(1)  defines  wtien  construction  or  reconstruction  is  sut)ject 

to  starxjards  for  new  sources. 
This  IS  a  resen/ed  paragraph  in  subpart  A  of  psirt  63. 
For  subpart  G.  see  §63.151  (b)  (2)(ii)  and  (2)(iii)  for  the  applicability  and 

timing  of  this  submittal;  for  subpart  H,  see  §63. 182(b)   (2)(ii)  and 

(b)(2)(iii)  for  applicability  and  timing  of  this  submittal. 
Except  §63.5(d)(l)(ii)(H)  does  not  apply. 
Subpart  G  requires  submittal  of  the  Notification  of  Compliance  Status  in 

§63. 152(b);  subpart  H  specifies  requirements  in  §63.1 82(c). 

Except  §  63.5(d)(3)(ii)  does  not  apply  to  subpart  G. 


Except  the  cross-reference  to  §63.5(d)(1)  Is  changed  to  §63.151(b)(2)(ii) 
of  subpart  G  and  to  §63.182(b)(2)(ii)  of  subpart  H.  The  crq^s-reference 
to  §  63.5(b)(2)  does  not  apply. 

Subparts  F  and  H  specify  compliance  dates  for  sources  sutjject  to  sut>- 
parts  F,  G.  and  H. 


May  apply  when  standards  are  proposed  under  Section  112(f)  of  the 

Clean  Air  Act. 
Sut>parts  G  and  H  include  notification  requirements. 


Sutipart  F  specifies  the  compliance  dates  for  subparts  G  and  H. 


Except  as  otherwise  specified  for  individual  paragraphs.  Does  not  apply 
to  Group  2  emission  points  unless  ttiey  are  included  in  an  emissions 
average " 

This  IS  addressed  by  §63. 102(a)(4)  of  subpart  F. 


For  subpart  H,  the  startup,  shutdown,  and  malfunction  plan  requirement 
of  §63.6(e)(3)(i)  is  limited  to  control  devices  subject  to  the  provisions 
of  subpart  H  and  is  optional  for  other  equipment  subject  to  sutipart  H. 
The  startup,  shutdown,  and  malfunction  plan  may  include  written  pro- 
cedures ttiat  identify  conditions  that  justify  a  delay  of  repair. 

This  IS  addressed  by  §63. 102(a)(4). 


Recordkeeping  and  reporting  are  specified  in  §63. 103(c)(2)  of  subpart  F 

and  §63. 152(d)(1)  of  subpart  G. 
Recordkeeping  and  reporting  are  specified  in  §63.1 03(c)(2)  of  subpart  F 

and  §63.l52(d)(1)  of  subpart  G. 
Records  retention  requirements  are  specified  in  §63. 103(c). 


Except    the    plan    must    provide    for    operation    in    compTiance    with 
§63. 102(a)(4). 


§63. 102(a)  of  subpart  F  specifies  when  the  standards  apply. 
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Table  3.— General  Provisions  Applicabilip^  to  Subparts  F,  G,  and  H" — Continued 


Reference 


Applies  to  subparts  F, 
G,  andH 


Comment 


63.6(0(2)(i) 

63.6(f){2)(ii)  

63.6(f)(2)(iii)  (A),  (B),  and  (C) 

63.6(0(2)(iii)(D)  

63.6(f)(2)(iv)  

63.6(f)(2)(v) 

63.6(f)(3)  

63.6(g)  

63.6(h)  

63.6(i)(1)  

63.6(i)(2)  

63.6(i)(3)  

63.6(i)(4)(i)(A)  

63.6(l)(4)(i)(B)  

63.6(i)(4)(li)  

63.6(i)  (5)-(14)  

63.6(i)(15)  

63.6(i)(16)  

63.60)  

63.7(a)(1) 

63.7(a)(2)  

63.7(a)(3)  

63.7(b)  

63.7(c)  

63.7(d)  

63.7(e)(1)  

63.7(e)(2)  

63.7(e)(3)  

63.7(e)(4)  .- 

63.7(f)  

63.7(g)  

63.7(h)(1)  

63.7(h)(2)  

63.7(h)(3)  

63.7(h)(4)  

63.7(h)(5)  

63.8(a)(1)  

63.8(a)(2)  

63.8(a)(3)  

63.8(a)(4)  

63.8(b)(1) 

63.8(b)(2)  

63.8(b)(3)  

63.8(c)(1)(i)  

63.8(0(1  )(ii)  

63.8(c)(1)(iii)  

63.8(c)(2)  

63.8(c)(3)  

63.8(c)(4)  

63.8  (c)(5Hc)(8)  

63.8(d)  

63.8(e)  

63.8(0(1Hf)(3)  

63.8(0(4)(i) 


Yes. 

Yes — subpart  G  No— 

subpart  H. 
Yes. 
No. 
Yes. 
Yes. 
Yes. 

No 

No. 

Yes. 

Yes. 

No 

Yes. 

No 

No. 

Yes. 

No. 

Yes. 

Yes. 

No 


No 


Yes. 

No. 

No. 

Yes. 

Yes. 

Yes. 

No  . 

Yes. 

No  . 

No  . 


Yes. 
Yes. 
No  .. 


§63. 152(c)(2)  of  subpart  G  specifies  ttie  use  of  monrtoring  data  tn  deter- 
mining compliance  with  subpart  G. 


Procedures  specified  in  §  63.102(b)  of  subpart  F 


For   subpart   G,   §63.151  (a)(6)    specifies   procedures;   lor   subpart   H, 
§63. 182(a)  (6)  specifies  procedures. 

Dates  are  specified  in  §63.i51(a)(6)(l)  of  subpart  G  and  §63.l82(a)(6)(i) 
of  subpart  H. 


Subparts  F,  G,  arxJ  H  specify  required  tesbng  and  compliarr*  dem- 
onstration procedures. 

For  subpart  G,  test  results  must  be  submitted  m  trie  NotrticatKxi  of  Com- 
pliarx^e  Status  due  150  days  after  compliarx^e  date,  as  specified  in 
§63. 152(b);  for  sutapart  H.  all  test  results  subject  to  reporting  are  re- 
ported in  penodtc  reports 


Subparts  F,  G,  arxj  H  specify  test  metfxxis  and  procedures. 

Subparts  F,  G,  arxJ  H  specify  applicabte  methods  and  provide  alter- 
natives. 

Performance  test  reportng  specified  in  §63. 152(b)  of  subpart  G:  Not  ap- 
plicable to  subpart  H  tMcause  no  performance  test  required  by  subpart 
H. 


§63.1 03(b)(5)  of  subpart  F  specifies  provisions  for  requests  to  waive  per- 
formarx^e  tests. 


Subparts  G  and  H  specify  locations  to  conduct  monrtonng. 


For  subpart  G,  submit  as  part  of  penodK;  report  required  by  §63. 152(c); 
for  subpart  H,  retain  as  required  by  §63  i8l(g)(2)(ii). 


Subpart  G  specifies  monrtonng  frequency  by  land  of  emission  point  arxJ 
control  technology  used  (e.g.,  §63iii.  §63  120(d)(2),  §63.143,  and 
§63. 152(f));  subpart  H  does  not  require  use  of  continuous  monitoring 
systems. 


Timeframe  for  submitting  request  specified  in  §63  151(f)  or  (g)  of  sutjpart 
G;  not  applcabte  to  subpart  H  because  subpart  H  specifies  acceptette 
attemative  metfiods. 
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Table  3.-— General  Provisions  Applicability  to  Subparts  F,  G,  and  H»— Continued 


Reference 


Applies  to  subparts  F, 

G.  and  H 


63.8(f)(4)(ii)  Yes. 

63.8<f)(4)(m)  I  No 

63.8(f)(5)(l)  

63.8<f)(5)(li)  

63.8(f)(5)  (iii)  

63.8(f)(6)  

63.8(g) 


63.9(a)  .... 
63.9(b)(1) 

63.9(b)(2) 

63.9(b)(3) 
63.9(b)(4) 


63.9(b)(5) 


63.9(c) 
63.9(d) 
63.9(e) 
63.9(f) 
63.9(g) 
63.9(h) 


Yes 
No. 
Yes. 


Comment 


No Subparts  G  and  H  do  not  require  continuous  emission  monitonng. 


No 

Yes. 
No... 


No.. 

No. 
Yes 


Yes 


63.9(i)  

63.9(j)   

63.10(a)  .... 

63.10(b)(1) 

63.10(b)(2) 

63.10(b)(3) 

63.10(c)  .... 

63.10(d)(1) 

63.10(d)(2) 

63^.  10(d)(3) 
63.10(d)(4) 
63.10(d)(5) 


G3.10(e)  

63.10(t)  

63.11-63.15 


Yes. 

Yes. 

No. 

No. 

No. 

No... 


Yes. 

No. 

Yes. 

No.. 

No  .. 

No. 

No. 

No. 

No.. 


Data  reduction  procedures  specified  in  §63. 152(f)  and  (g)  of  subpart  G; 
not  applicable  to  subpart  H. 

Specified  in  §63.l51(b)(2)  of  subpart  G;  specified  in  §63.182(b)  of  sub- 
part H. 

Initial  Notification  provisions  are  specified  in  §63. 151(b)  of  subpart  G'  in 
§ 63. 182(b)  of  subpart  H. 

Except  that  the  notification  in  §63.9(b)(4)(i)  shall  be  submitted  at  the  tinne 

specified  in  §63.151(b)^2)(ii)  of  subpart  G;  in  §63.l82(b)(2)  of  subpart 

H, 
Except  that  the  notification  in  §  63.9(b)(5)  shall  be  submitted  at  the  time 

specified  in  §63.151(b)(2)(ii)  of  subpart  G;  in  §63.182  (b)(2)  of  subpart 

H. 


No. 

Yes. 

Yes 


No. 
Yes. 

Yes. 


§63. 152(b)  of  subpart  G  and  §63.182  (c)  of  subpart  H  specify  Notifica- 
tion of  Compliance  Status  requirements. 


§63. 103(c)  of  sutjpart  F  specifies  record  retention  requirements. 
§63.103(0)  of  sut)part  F  specifies  required  records. 


§63  152(b)  of  subpart  G  specifies  performance  test  reporting;  not  appli- 
cabie  to  subpart  H. 


Except  that  reports  required  by  §63. 10(d)(5)  shall  be  submitted  at  the 
time  specified  in  §63. 152(d)  of  subpart  G  and  in  §63. 182(d)  of  subpart 


Q  *^m^c^K®M®L^"'^K  ^,.^'^^f  "postmarV  dates   submittals  may  be  sent  by  methods  other  than  the  U.S.  Mail  (e.g.,  by  fax  or  couner) 
Submittals  shall  be  sent  by  the  specified  dates,  but  a  postmark  ,s  not  necessanly  required  >^u>ici;. 

eluded 'in'^n?^4s1'^  ^"^  r^°^'^^  °'  '^^"^^  °*  start  ud  shutdown,  and  malfunction  do  not  apply  to  Group  2  emission  points  unless  they  are  in- 

Table  4.  TO  Subpart  F.— Organic  Hazardous  Air  Pollutants  Subject  to  Cooling  Tower  Monitoring 

Requirements  in  §63.104 


Chemical  name 


Acetaldehyde    . 

Acetonrtnte  

Acetophenone  . 

Acrotein  

Acrylonrtnle 

Any)  chlonde 

Arutine  

AnisKJine  (o-)  .... 

Benzene   

Benzyl  chloride 

Bphenyl  

Bromofofm  

Butadiene  (1.3-) 
Cartx>n  disulfide 


CAS 
Number" 


75070 
75058 
98862 
07028 
07131 
07051 
62533 
90040 
71432 
00447 
92524 
75252 
06990 
75150 
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Table  4.  to  Subpart  F.— Organk:  Hazardous  Air  Pollutants  Subject  to  Cooling  Tower  Monitoring 

Requirements  in  §63.104 — Continued 


Chemical  name 


)ring. 

if  subpart  G; 


!2(b)  of  sub- 
;ubpart  G;  in 


d  at  the  time 
!)  of  subpart 

I  at  the  time 
?)  of  subpart 


afy  Notifica- 


its. 


I,  not  applH 


litted  at  the 
\)  of  subpart 


or  courier), 
they  are  in- 

^ING 


CAS 
Number" 

75070 
75058 
98862 

107028 

107131 

107051 

62533 

90040 

71432 

100447 

92524 

75252 

106990 

75150 


Cartxjn  tetrachloride  

Chloroacetophenone  (2-) 

Chlorobenzene 

2-Chloro-1,3-butadiene  (Chloroprene)  

Chloroform  

Cresd  and  cresylic  acid  (o-) 

Cresol  and  cresylic  acid  (m-)  

Cresol  and  cresylic  acid  (p-) 

Cumene  

Dichiorobenzene  (p-)  

Dichtorobenzidine  (3,3'-)  

Dichtoroethane  (1 ,2-)  (Ethylene  dichloride)  (EDC) 

Dichtoroethyl  ether  (Bis(2-chloroethyl)ether)  

DIchloropropene  (1,3-)  

Dtethylene  glycol  diethyl  ether 

Diethylene  glycol  dimethyl  ether 

Diethyl  sulfate  

Dimethylaniline  (N,N-) 

Dimethylhydrazine  (1,1-) 

Dimethyl  phthalate  

Dimethyl  sulfate  

Dinitrophenol  (2,4-)  

Dinrtrotoluene  (2,4-)  

Dioxane  (1,4-)  (1,4-Diethyleneoxide)  

Epichlofohydrin  (1-Chloro-2,3-epoxypfopar>e)  

Ethyl  acrylate  

Ethylbenzene  

Ethyl  chloride  (Chloroethane)  

Ethylene  dibromide  (Dibrorrxjethane)  

Ethylene  gtycd  dimethyl  ether 

Ethylene  glycol  nronobutyl  ether 

Ethylene  gtycd  monobutyl  ether  acetate 

Ethylene  glycol  rrxjnoethyl  ettier  acetate 

Ethylene  glycol  morxjethyl  ether 

Ethylene  glycol  monomethyl  ether 

Ethylene  glycol  nxKwmethyl  ether  acetate 

Ethylene  glycol  rrwnopropyl  ether  

Ethylene  oxide  

Ethylidene  dichloride  (1,1-DichJoroethane) 

Formaldehyde  

Hexachlorobenzene  

Hexachlorobutadiene  

Hexachloroethane  

Hexane 

Isophorone  

Methanol  

Methyl  bromkte  (Bromomethane)  

Methyl  chloride  (Chtoromethane) 

Methyl  ethyl  ketone  (2-Butanone) 

Methyl  hydrazine 

Methyl  isobutyl  ketone  (Hexone)  

Methyl  methacrylate 

Methyl  tert-butyl  ether 

Methylene  chloride  (Dichtoromethane)  

Methylenedianilir)e  (4,4'-) 

Naphthalene 

Nitrobenzene 

Nttropropane  (2-) 

Phenol 

Phenylenedramine  (p-) 

Phosgene  

Proptonaklehyde 

Propylene  dk:hkxide  (1,2-Dichk)ropfopane)  

Propylene  oxkJe  „ 

Ouinone  .r.' 

Styrene 

Tetrachtoroethane  (1,1,2,2-)  

Tetrachtoroethyiene  (Perchtoroethylene) 

Toluene  

ToJuidine  (o-) 


CAS 
Number' 


56235 
532274 

108907 

126998 

67663 

95487 

108394 

106445 

98828 

106467 

91941 

107062 

111444 

542756 

112367 

111966 

64675 

121697 

57147 

131113 

77781 

51285 

121142 

1239r 

106898 

140886 

100414 

75003 

106934 

110714 

1 1 1 762 

112072 

111159 

110805 

109864 

110496 

2807309 

75218 

75343 

50000 

118741 

87683 

67721 

110643 

78591 

67561 

74839 

74873 

78933 

60344 

108101 

80626 

1634044 

75092 

101779 

91203 

98953 

79469 

108952 

106503 

75445 

123386 

78875 

75569 

106514 

100425 

79345 

127184 

108883 

95534 
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Table  4.  to  Subpart  F.— Organic  Hazardous  Air  Pollutants  Subject  to  Cooling  Tower  Monitoring 

Requirements  in  §63.104— Continued 


Chemical  name 


Tnchkxobenzene  (12,4-) 

Tnchtoroethane  (1,1.1-)  (Metfiyl  chloroform) 
Trichloroethane  (1,1.2-)  (Vinyl  tnchlonde)  .... 

Tnchkxoethylene „ 

Tnchlorophenol  (2,4,5-) 

Tnethylarmne  

Tnmethylpentane  (2,2,4-) 

Vinyl  acetate  

Vinyl  chlori<le  (chloroethylene) 

Vinylidenechlonde  (1,1-Dichloroethylene)  ... 

Xylene  (m-)  

Xylene  (o-) 

Xylene  (P-) 


•CAS  Number=Cher™cal  Abstract  Service  number. 


CAS 
Number" 


120821 

71556 

79005 

79016 

95954 

121448 

540841 

108054 

75014 

75354 

108383 

95476 

106423 


Subpart  G— National  Emission 
Standards  for  Organic  Hazardous  Air 
PoHutants  From  the  Synthetic  Organic 
Chamicai  Manufacturing  Industry  for 
Process  Vents,  Storage  Vessels, 
Transfer  Operations,  and  Wastewater 

8.  Section  63.110  is  amended  by 
adding  paragraphs  (d)(10)  and  (h)jpnd 
by  revising  paragraph  (e)(1)  to  read  as 
follows: 

§63.110    Applicability. 
•         •         •         •         • 

(d)  *  *  * 

(10)  As  an  alternative  to  the 
requirements  of  paragraphs  ld)(2).  (d)(.T), 
(d)(5).  (d)(6).  (d)(8),  and/or  (d){G)  of  this 
section  as  applicable,  if  a  chenucal 
manufacturing  process  unit  has 
equipment  subject  to  the  provisions  of 
this  subpart  and  equipment  subject  to 
the  provisions  of  40  CFR  part  60. 
subpart  III,  NNN,  or  RJRR.  the  ewner  or 
operator  may  elect  to  apply  this  subpart 
to  all  such  equipment  in  the  chemical 
manufacturing  process  unit.  If  the 
owner  or  operator  elects  this  method  of 
compliance,  all  total  organic 
compounds  minus  methane  and  ethane, 
in  such  equipment  shall  be  considered 
for  purposes  of  applicability  and 
compliance  with  this  subpart,  as  if  they 
were  organic  hazardous  air  pollutants. 
Compliance  with  the  provisions  of  this 
subpart,  in  the  manner  described  in  this 
paragraph,  shall  be  deemed  to  (  onstitute 
compliance  with  40  CFR  part  fiO. 
subpart  III.  NNN,  or  RRR.  as  applicable 

(e)  *   *   * 

(1)  After  the  compliance  dates 
specified  in  *)  63. 100  of  subpart  F  of  this 
part,  the  owner  or  operator  of  a  Group 
1  or  Group  2  wastewater  stream  that  is 
also  subject  to  the  provisions  of  40  CFR 
part  61,  subpart  FF  is  required  to 
comply  with  the  provisions  of  both  this 
subpart  and  40  CFR  part  61.  subpart  FF. 


Alternatively,  the  owner  or  operator 
may  elect  to  comply  with  the  provisions 
of  paragraphs  (e)(l)(i)  and  (e)(l)(ii)  of 
this  section,  which  shall  constitute 
compliance  with  the  provisions  of  40 
CFR  part  61,  subpart  FF. 

(i)  Comply  witn  the  provisions  of  this 
subpart; and 

(ii)  For  any  Group  2  wastewater 
stream  or  organic  stream  whose  benzene 
emissions  are  subjerl  to  control  through 
the  use  of  one  or  more  treatment 
processes  or  waste  management  units 
under  the  provisions  of  40  CFR  part  61, 
subpart  FF  on  or  after  December  31, 
1992.  comply  with  the  requirements  of 
this  subpart  for  Group  1  wastewater 
streams. 
*        *        ♦         *        • 

(h)  Ch'erlap  with  other  regulations  for 
monitoring,  recordkeeping,  or  reporting 
with  respect  to  combustion  devices, 
recovery  devices,  or  recapture  devices. 
After  the  compliance  dates  specified  in 
§  63.100  of  subpart  F  of  this  part,  if  any 
combustion  device,  recover,'  device,  or 
recapture  device  subject  to  this  subpart 
is  also  subject  to  monitoring, 
recordkeeping,  and  reporting 
requirements  in  40  CFR  part  264. 
subpart  AA  or  CC.  or  is  subject  to 
monitoring  and  recordkeeping 
requirements  in  40  CFR  part  26.5. 
subpart  ,\.^  or  CC  and  the  owner  or 
operator  complies  with  the  periodic 
reporting  requirements  under  40  CFR 
part  264.  subpart  AA  or  CC  that  would 
apply  to  the  device  if  the  facility  had 
final-permitted  status,  the  owner  or 
operator  may  elect  to  comply  either 
with  the  monitoring,  recordkeeping,  and 
reporting  requirements  of  this  subpart. 
or  with  the  monitoring,  recordkeeping, 
and  reporting  requirements  in  40  CFR 
parts  264  and/or  265,  as  described  in 
this  paragraph,  which  shall  constitute 
compliance  with  the  monitoring, 
recordkeeping,  and  reporting 


requirements  of  this  subpart.  The  owner 
or  operator  shall  identify  which  option 
has  been  selected  in  the  Notification  of 
Compliance  Status  required  by 
§  63.152(b). 

9.  Section  63.111  is  amended  by 
redesignating  "average  concentration" 
as  "annual  average  concentration"  and 
"average  flow  rate"  as  "annual  average 
flow  rate";  revising  the  definition  for 
"boiler";  adding  the  definition  for 
"chemical  manufacturing  process  unit"; 
adding  the  definition  for  "closed 
biological  treatment  process";  revising 
the  definitions  for  "closed  vent  system." 
"combustion  device."  "continuous 
record,"  "continuous  seal,"  "control 
device,"  and  "cover";  adding  the 
definition  for  "enhanced  biological 
treatment  system  or  enhanced  biological 
treatment  process";  revising  the 
definitions  for  "flame  zone"  and  "flow 
indicator";  adding  the  definitions  for 
"fuel  gas"  and  "fuel  gas  system"; 
revising  the  definitions  for  "Group  1 
wastewater  stream,"  "individual  drain 
system,  '  and  "junction  box";  removing 
the  definition  for  "mass  fiow  rate"; 
revising  the  definition  for  "metallic 
shoe  seal  or  mechanical  shoe  seal"; 
adding  the  definition  for  "open 
biological  treatment  process";  removing 
the  definition  for  "point  of  generation"; 
adding  the  definition  for  "point  of 
determination";  revising  the  definition 
for  "process  unit,"  adding  the  definition 
for  "recapture  device";  revising  the 
definitions  for  "recovery  device," 
"reference  control  technology  for 
process  vents,"  "reference  control 
technology  for  transfer  racks," 
"reference  control  technology  for 
wastewater"  and-'residual";  revising 
the  definition  for  "specific  gravity 
monitoring  device";  adding  the 
definitions  for  "Table  8  compound"  and 
"Table  9  compound";  revising  the 
definition  for  "temperature  monitoring 
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device";  removing  the  definitions  for 
"total  volatile  organic  hazardous  air 
pollutant  concentration,"  "volatile 
organic  concentration  or  VO 
concentration,"  and  "volatile  organic 
hazardous  air  pollutant  concentration  or 
VOHAP  concentration";  and  revising 
the  definition  of  "waste  management 
unit"  to  read  as  follows: 

§63.111    Definitions. 

***** 

Annual  average  concentration  *   *  * 
Annual  average  flow  rate  *  •  * 
Boiler  means  any  enclosed 
combustion  device  that  extracts  useful 
energy  in  the  form  of  steam  and  is  not 
an  incinerator.  Boiler  also  means  any 
industrial  furnace  as  defined  in  40  CFR 
260.10. 
***** 

Chemical  manufacturing  process  unit 
means  the  equipment  assembled  and 
connected  by  pipes  or  ducts  to  process 
raw  materials  and  to  manufacture  an 
intended  product.  A  chemical 
manufacturing  process  unit  consists  of 
more  than  one  unit  operation.  For  the 
purpose  of  this  subpart,  chemical 
manufacturing  process  unit  includes  air 
oxidation  reactors  and  their  associated 
product  separators  and  recovery 
devices;  reactors  and  their  associated 
product  separators  and  recovery 
devices;  distillation  units  and  their 
associated  distillate  receivers  and 
recovery  devices;  associated  unit 
operations;  associated  recovery  devices: 
and  any  feed,  intermediate  and  product 
storage  vessels,  product  transfer  racks, 
and  connected  ducts  and  piping.  A 
chemical  manufacturing  process  unit 
includes  pumps,  compressors,  agitators, 
pressure  relief  devices,  sampling 
connection  systems,  open-ended  valves 
or  lines,  valves,  connectors, 
instrumentation  systems,  and  control 
devices  or  systems.  A  chemical 
manufacturing  process  unit  is  identified 
by  its  primary  product. 

Closed  biological  treatment  process 
means  a  tank  or  surface  impoundment 
where  biological  treatment  occurs  and 
air  emissions  from  the  treatment  process 
are  routed  to  either  a  control  device  by 
means  of  a  closed  vent  system  or  to  a 
fuel  gas  system  by  means  of  hard- 
piping.  The  tank  or  surface 
impoundment  has  a  fixed  roof,  as 
defined  in  §  63.111  of  this  subpart,  or  a 
floating  flexible  membrane  cover  that 
meets  the  requirements  specified  in 
§63.134  of  this  subpart. 

Closed-vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
is  composed  of  piping,  ductwork, 
connections,  and,  if  necessary,  flow 
inducing  devices  that  transport  gas  or 


vapor  from  an  emission  point  to  a 
control  device. 

Combustion  device  means  an 
individual  unit  of  equipment,  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler,  used  for  the  combustion  of 
organic  hazardous  air  pollutant 
emissions. 
***** 

Continuous  record  means 
documentation,  either  in  hard  copy  or 
computer  readable  form,  of  data  values 
measured  at  least  once  evenr'  15  minutes 
and  recorded  at  the  frequency  specified 
in  §63.152(0  or  §63. 152(g)  of  this 
subpart. 
***** 

Continuous  seal  means  a  seal  that 
forms  a  continuous  closure  that 
completely  covers  the  space  between 
the  wall  of  the  storage  vessel  and  the 
edge  of  the  floating  roof  A  continuous 
seal  may  be  a  vapor-mounted,  liquid- 
mounted,  or  metallic  shoe  seal.  A 
continuous  seal  may  be  constructed  of 
fastened  segments  so  as  to  form  a 
continuous  seal. 
***** 

Control  device  means  any  combustion 
device,  recovery  device,  or  recapture 
device.  Such  equipment  includes,  but  is 
not  limited  to,  absorbers,  carbon 
adsorbers,  condensers,  incinerators, 
flares,  boilers,  and  process  heaters.  For 
process  vents,  recapture  devices  are 
considered  control  devices  but  recovery 
devices  are  not  considered  control 
devices,  and  for  a  steam  stripper,  a 
primary  condenser  is  not  considered  a 
control  device. 

Cover,  as  used  in  the  wastewater 
provisions,  means  a  device  or  system 
which  is  placed  on  or  over  a  waste 
management  unit  containing  wastewater 
or  residuals  so  that  the  entire  surface 
area  is  enclosed  to  minimize  air 
emissions.  A  cover  may  have  openings 
necessary  for  operation,  inspection,  and 
maintenance  of  the  waste  management 
unit  such  as  access  hatches,  sampling 
ports,  and  gauge  wells  provided  that 
each  opening  is  closed  when  not  in  use. 
Examples  of  covers  include  a  fixed  roof 
installed  on  a  wastewater  tank,  a  lid 
installed  on  a  container,  and  an  air- 
supported  enclosure  installed  over  a 
waste  management  unit. 
***** 

Enhanced  biological  treatment  system 
or  enhanced  biological  treatment 
process  means  an  aerated  treatment 
unit(s)  that  contains  biomass  suspended 
in  water  followed  by  a  clarifier  that 
removes  biomass  from  the  treated  water 
and  recycles  recovered  biomass  to  the 
aeration  unit:  The  mixed  Uquor  volatile 
suspended  solids  (biomass)  is  greater 
than  1  kilogram  per  cubic  meter 


homogeneously  distributed  throughout 
each  aeration  unit.  The  biomass  is 
suspended  and  aerated  in  the  water  of 
the  aeration  unit(s)  by  either  submerged 
air  flow  or  mechanical  agitation. 
***** 

Flame  zone  means  the  portion  of  the 
combustion  chamber  in  a  boiler  or 
process  heater  occupied  by  the  flame 
envelope. 

***** 

Flow  indicator  means  a  device  which 
indicates  whether  gas  flow  is,  or 
whether  the  valve  position  would  allow 
gas  flow  to  be.  present  in  a  line. 

Fuel  gas  means  gases  that  are 
combusted  to  derive  useful  work  or 
heat. 

Fuel  gas  system  means  the  offsite  and 
onsite  piping  and  control  system  that 
gathers  gaseous  stream (s)  generated  by 
onsite  operations,  may  blend  them  with 
other  sources  of  gas.  and  transports  the 
gaseous  stream  for  use  as  fuel  gas  in 
combustion  devices,  or  in-process 
combustion  equipment  such  as  furnaces 
and  gas  turbines,  either  singly  or  in 
combination. 
***** 

Group  1  wastewater  stream  means  a 
wastewater  stream  consisting  of  process 
wastewater  as  defined  in  §  63.101  of 
subpart  F  at  an  existing  or  new  source 
that  meets  the  criteria  for  Group  1  status 
in  §  63.132(c)  of  this  subpart  for  Table 
9  compounds  and/or  a  wastewater 
stream  consisting  of  process  wastewater 
at  a  new  source  that  meets  the  criteria 
for  Group  1  status  in  §  63.132(d)  of  this 
subpart  for  Table  8  compounds. 
***** 

Individual  drain  system  means  the 
stationary  system  used  to  convey 
wastewater  streams  or  residuals  to  a 
waste  management  unit  or  to  discharge 
or  disposal.  The  term  includes  hard- 
piping,  all  process  drains  and  junction 
boxes,  together  with  their  associated 
sewer  lines  and  other  junction  boxes, 
manholes,  sumps,  and  lift  stations, 
conveying  wastewater  streams  or 
residuals.  A  segregated  stormwater 
sewer  system,  which  is  a  drain  and 
collection  system  designed  and  0{>erated 
for  the  sole  purpose  of  collecting  rainfall 
runoff  at  a  faciUty,  and  which  is 
segregated  from  all  other  individual 
drain  systems,  is  excluded  from  this 
definition. 
***** 

lunction  box  means  a  manhole  or 
access  point  to  a  wastewater  sewer  line 
or  a  lift  station. 

***** 

Metallic  shoe  seal  or  mechanical  shoe 
seal  means  metal  sheets  that  are  held 
vertically  against  the  wall  of  the  storage 
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vessel  by  springs,  weighted  levers,  or 
other  mechanisms  and  connected  to  the 
floating  roof  by  braces  or  other  means. 
A  flexible  coated  fabric  (envelope)  spans 
the  annular  space  between  the  metal 
sheet  and  the  floating  roof. 
«        »        »        «        » 

Open  biological  treatment  process 
means  a  biological  treatment  process 
that  is  not  a  closed  biological  treatment 
process  as  defined  in  this  section. 

•  •         »         •         » 

Point  of  determination  means  each 
point  where  process  wastewater  exits 
the  chemical  manufacturing  process 
unit. 

Note  to  definition  for  point  of 
determination:  The  regulation  allows 
determination  of  the  characteristics  of  a 
wastewater  stream  (1)  at  the  point  of 
determination  or  (2)  downstream  of  the  point 
of  determination  if  corrections  are  made  for 
changes  in  flow  rate  and  annual  average 
concentration  of  Table  8  or  Table  9 
compounds  as  determined  in  §63.144  of  this 
subpart.  Such  changes  include  losses  by  air 
emissions;  reduction  of  annual  average 
concentration  or  changes  in  flow  rate  by 
mixing  with  other  water  or  wastewater 
streams;  and  redui;tion  in  flow  rate  or  annual 
average  concentration  by  treating  or 
otherwise  handling  the  wastewater  stream  to 
remove  or  destroy  hazardous  air  pollutants 

•  •         •  »  « 

Process  unit  has  the  same  meaning  as 
chemical  manufacturing  process  unit  as 
defined  in  this  section. 

•  •         •         •         • 

Recapture  device  means  an  individual 
unit  of  equipment  capable  of  and  used 
for  the  purpose  of  recovering  chemicals, 
but  not  normally  for  use,  reuse,  or  sale. 
For  example,  a  recapture  device  may 
recover  chemicals  primarily  for 
disposal.  Recapture  devices  include,  but 
are  not  limited  to.  absorbers,  carbon 
adsorbers,  and  condensers 

Recovery  device  means  an  individual 
unit  of  equipment  capable  of  and 
normally  used  for  the  purpose  of 
recovering  chemicals  for  fuel  value  (i.e., 
net  positive  heating  value),  u.se,  reuse  or 
for  sale  for  fuel  value,  use,  or  reuse. 
Examples  of  equipment  that  mav  be 
recovery  devices  include  absorbers, 
carbon  adsorbers,  condensers,  oil-water 
separators  or  organic-water  separators, 
or  organic  removal  devices  such  as 
decanters,  strippers,  or  thin-film 
evaporation  units  For  purposes  of  the 
monitoring,  recordkeeping,  and 
reporting  requirements  of  this  subpart, 
recapture  devices  are  considered 
recovery  devices. 
•         •        •         *         • 

Reference  control  technology  for 
process  vents  means  a  combustion 
device  or  recapture  device  used  to 
reduce  organic  hazardous  air  pollutant 


emissions  by  98  percent,  or  to  an  outlet 
concentration  of  20  parts  per  million  by 
volume. 

»         •         «         »         » 

Reference  control  technology  for 
transfer  racks  means  a  combustion 
device,  recapture  device,  or  recovery 
device  used  to  reduce  organic  hazardous 
air  pollutants  emissions  by  98  percent, 
or  to  an  outlet  concentration  of  20  parts 
per  million  by  volume;  or  a  vapor 
balancing  system. 

Reference  control  technology  for 
wastewater  means  the  use  of: 

(1)  Controls  specified  in  §63,133 
through  §63.137: 

(2)  A  steam  stripper  meeting  the 
specifications  of  §63. 138(d)  of  this 
subpart  or  any  of  the  other  alternative 
control  measures  specified  in 

§63. 138(b).  (c).  (e).  (f),  (g),  or  (h)  of  this 
subpart;  and 

(3)  A  control  device  to  reduce  by  95 
percent  (or  to  an  outlet  concentration  of 
20  parts  per  million  by  volume  for 
combustion  devices  or  for 
noncombustion  devices  controlling  air 
emissions  from  waste  management  units 
other  than  surface  impoundments  or 
containers)  the  organic  hazardous  air 
pollutants  emissions  in  the  vapor 
streams  vented  from  wastewater  tanks, 
oil-water  separators,  containers,  surface 
impoundments,  individual  drain 
systems,  and  treatment  processes 
(including  the  design  steam  stripper) 
managing  wastewater. 

Residual  means  any  liquid  or  solid 
material  containing  fable  9  compounds 
that  is  removed  from  a  wastewater 
stream  by  a  waste  management  unit  or 
treatment  process  that  does  not  destroy 
organics  (nondestructive  unit). 
Examples  of  residuals  from 
nondestructive  wastewater  management 
units  are:  the  organic  layer  and  bottom 
residue  removed  by  a  decanter  or 
organic-water  separator  and  the 
overheads  from  a  steam  stripper  or  air 
stripper.  Examples  of  materials  which 
are  not  residuals  are:  silt;  mud;  leaves; 
bottoms  from  a  steam  stripper  or  air 
stripper;  and  sludges,  ash,  or  other 
materials  removed  from  wastewater 
being  treated  by  destructive  devices 
such  as  biological  treatment  units  and 
incinerators. 

*  *         ♦         •         » 

Specific  gravity  monitoring  device 
means  a  unit  of  equipment  used  to 
monitor  specific  gravity  and  having  a 
minimum  accuracy  of  ±  0.02  specific 
gravity  units. 

♦  »         •         •         » 

Table  8  compound  means  a 
compound  listed  in  table  8  of  this 
subpart. 


Table  9  compound  means  a 
compound  listed  in  table  9  of  this 
subpart. 

Temperature  monitoring  device 
means  a  unit  of  equipment  used  to 
monitor  temperature  and  having  a 
minimum  accuracy  of  (a)  ±1  percent  of 
the  temperature  being  monitored 
expressed  in  degrees  Celsius  (°C)  or  (b) 
±0.5  degrees  (°C),  whichever  is  greater. 
»        *         *         »         « 

Waste  management  unit  means  the 
equipment,  structure(s),  and/or 
device(s)  used  to  convey,  store,  treat,  or 
dispose  of  wastewater  streams  or 
residuals.  Examples  of  waste 
management  units  include:  Wastewater 
tanks,  surface  impoundments, 
individual  drain  systems,  and  biological 
wastewater  treatment  units.  Examples  of 
equipment  that  may  be  waste 
management  units  include  containers, 
air  flotation  units,  oil-water  separators 
or  organic-water  separators,  or  organic 
removal  devices  such  as  decanters, 
strippers,  or  thin-film  evaporation  units. 
If  such  equipment  is  used  for  recovery, 
then  it  is  part  of  a  chemical 
manufacturing  process  unit  and  is  not  a 
waste  management  unit. 

*  «        *        *        * 

10.  Section  63.112  is  amended  by 
revising  the  introductory  text  of 
paragraph  (e)  and  adding  paragraphs 
(e)(3)  and  (h)  to  read  as  follows: 

§  63. 1 1 2    Emission  standard. 

»         ♦         *         »         « 

(e)  The  owner  or  operator  of  an 
existing  or  new  source  may  comply  with 
the  process  vent  provisions  in  §§63.113 
through  63.118  of  this  subpart,  the 
storage  vessel  provisions  in  §§  63.119 
through  63.123  of  this  subpart,  the 
transfer  operation  provisions  in 
§§63.126  through  63.130  of  this 
subpart,  the  wastewater  provisions  in 
§§63.131  through  63.147  of  this 
subpart,  the  leak  inspection  provisions 
in  §  63.148,  and  the  provisions  in 
§63.149  of  this  subpart. 

*  *        *         »         » 

(3)  When  emissions  of  different  kinds 
(e.g.,  emissions  from  process  vents, 
transfer  operations,  storage  vessels, 
process  wastewater,  and/or  in-process 
equipment  subject  to  §  63.149  of  this 
subpart)  are  combined,  and  at  least  one 
of  the  emission  streams  would  be 
classified  as  Group  1  in  the  absence  of 
combination  with  other  emission 
streams,  the  owner  or  operator  shall 
comply  with  the  requirements  of  either 
paragraph  (e)(3)(i)  or  paragraph  (e)(3)(ii) 
of  this  section, 

(i)  Comply  with  the  applicable 
requirements  of  this  subpart  for  each 
kind  of  emissions  in  the  stream  (e,g,.  the 
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requirements  in  §§63.113  through 
63.118  of  this  subpart  G  for  process 
vents,  and  the  requirements  of  §§  63.126 
through  63.130  for  transfer  operations); 
or 

(ii)  Comply  with  the  first  set  of 
requirements  identified  in  paragraphs 
(e)(3){ii)(A)  through  (e)(3)(ii)(E)  of  this 
section  which  applies  to  any  individual 
emission  stream  that  is  included  in  the 
combined  stream,  where  either  that 
emission  stream  would  be  classified  as 
Group  1  in  the  absence  of  combination 
with  other  emission  streams,  or  the 
owner  chooses  to  consider  that  emission 
stream  to  be  Group  1  for  purposes  of 
this  paragraph.  Compliance  with  the 
first  applicable  set  of  requirements 
identified  in  paragraphs  {e)(3)(ii)(A) 
through  (e)(3)(ii)(E)  of  this  section 
constitutes  compliance  with  all  other 
requirements  in  paragraphs  (e)(3)(ii)(A) 
through  (e)(3Kii)(E)  of  this  section 
applicable  to  other  types  of  emissions  in 
the  combined  stream. 

(A)  The  requirements  of  this  subpart 
for  Group  1  process  vents,  including 
applicable  monitoring,  recordkeeping, 
and  reporting; 

(B)  The  requirements  of  this  subpart 
for  Group  1  transfer  racks,  including 
applicable  monitoring,  recordkeeping, 
and  reporting; 

(C)  The  requirements  of  §  63.119(e)  for 
control  of  emissions  from  Group  1 
storage  vessels,  including  monitoring, 
recordkeeping,  and  reporting; 

(D)  The  requirements  of  §  63.139  for 
control  devices  used  to  control 
emissions  from  waste  management 
units,  including  applicable  monitoring, 
recordkeeping,  and  reporting;  or 

(E)  The  requirements  of  §  63.139  for 
closed  vent  systems  for  control  of 
emissions  from  in-process  equipment 
subject  to  §63.149,  including  applicable 
monitoring,  recordkeeping,  and 
reporting. 
***** 

(h)  Where  the  provisions  of  this 
subpart  require  a  performance  test, 
waiver  of  that  requirement  shall  be 
addressed  only  as  provided  in 
§  63.103(b)(5)  of  subpart  F  of  this  part. 

11.  Section  63.113  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a);  revising  paragraph  (a)(2); 
revising  the  second  sentence  in 
paragraph  (a)(3);  and  revising 
paragraphs  (c)(1)  and  (c)(2)  to  read  as 
follows: 

§  63. 11 3    Process  vent  provisions. 

(a)  The  owner  or  operator  of  a  Group 
1  process  vent  as  defined  in  this  subpart 
shall  comply  with  the  requirements  of 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this 
section. 


(2)  Reduce  emissions  of  total  organic 
hazardous  air  pollutants  by  98  weight- 
percent  or  to  a  concentration  of  20  parts 
per  million  by  volume,  whichever  is 
less  stringent.  For  combustion  devices, 
the  emission  reduction  or  concentration 
shall  be  calculated  on  a  dr>'  basis, 
corrected  to  3-percent  oxygen,  and 
compliance  can  be  determined  by 
measuring  either  organic  hazardous  air 
pollutants  or  total  organic  carbon  using 
the  procedures  in  §63.116  of  this 
subpart. 

(i)  Compliance  with  paragraph  (a)(2) 
of  this  section  may  be  achieved  by  using 
any  combination  of  combustion, 
recovery,  and/or  recapture  devices, 
except  that  a  recovery  device  may  not  be 
used  to  comply  with  paragraph  (a)(2)  of 
this  section  by  reducing  emissions  of 
total  organic  hazardous  air  pollutants  by 
98  wei^t-percent,  except  as  provided 
in  paragraph  (a)(2)(ii)  of  this  section. 

(ii)  An  owner  or  operator  may  use  a 
recovery  device,  alone  or  in 
combination  with  one  or  more 
combustion  or  recapture  devices,  to 
reduce  emissions  of  total  organic 
hazardous  air  pollutants  by  98  weight- 
percent  if  all  the  conditions  of 
paragraphs  (a)(2)(ii)(A)  through 
{a)(2)(ii)(D)  of  this  section  are  met. 

(A)  The  recovery  device  (and  any 
combustion  device  or  recapture  device 
which  operates  in  combination  with  the 
recovery  device  to  reduce  emissions  of 
total  organic  hazardous  air  pollutants  by 
98  weight-percent)  was  installed  before 
the  date  of  proposal  of  the  subpart  of 
this  part  63  that  makes  this  subpart  G 
applicable  to  process  vents  in  the 
chemical  manufacturing  process  unit. 

(B)  The  recovery  device  that  will  be 
used  to  reduce  emissions  of  total 
organic  hazardous  air  pollutants  by  98 
weight-percent  is  the  last  recovery 
device  before  emission  to  the 
atmosphere. 

(C)  The  recover^'  device,  alone  or  in 
combination  with  one  or  more 
combustion  or  recapture  devices,  is 
capable  of  reducing  emissions  of  total 
organic  hazardous  air  pollutants  by  98 
weight-percent,  but  is  not  capable  of 
reliably  reducing  emissions  of  total 
organic  hazardous  air  pollutants  to  a 
concentration  of  20  parts  per  million  by 
volume. 

(D)  If  the  owner  or  operator  disposed 
of  the  recovered  material,  the  recover\' 
device  would  comply  with  the 
requirements  of  this  subpart  for 
recapture  devices. 

(3)  *  '  •  If  the  TRE  index  value  is 
greater  than  1.0,  the  vent  shall  comply 
with  the  provisions  for  a  Group  2 
process  vent  specified  in  either 


paragraph  (d)  or  (e)  of  this  section, 
whichever  is  applicable. 

***** 

(c)  •  *  * 

(1)  If  a  combustion  device  is  used  to 
comply  with  paragraph  (a)(2)  of  this 
section  for  a  halogenated  vent  stream, 
then  the  vent  stream  exiting  the 
combustion  device  shall  be  ducted  to  a 
halogen  reductio:.  device,  including  but 
not  limited  to  a  scrubber,  before  it  is 
discharged  to  the  atmosphere. 

(i)  Except  as  provided  in  paragraph 
(c)(l)(ii)  of  this  section,  the  halogen 
reduction  device  shall  reduce  overall 
emissions  of  hydrogen  halides  and 
halogens,  as  defined  in  §63.111  of  this 
subpart,  by  99  percent  or  shall  reduce 
the  outlet  mass  of  total  hydrogen  halides 
and  halogens  to  less  than  0.45  kilogram 
per  hour,  whichever  is  less  stringent. 

(ii)  If  a  scrubber  or  other  halogen 
reduction  device  was  installed  prior  to 
December  31,  1992,  the  device  shall 
reduce  overall  emissions  of  hydrogen 
halides  and  halogens,  as  defined  in 
§63.111  of  this  subpart,  by  95  percent 
or  shall  reduce  the  outlet  mass  of  total 
hydrogen  halides  and  halogens  to  less 
than  0.45  kilograrrs  per  hour,  whichever 
is  less  stringent. 

(2)  A  halogen  reduction  device,  such 
as  a  scrubber  or  other  technique,  may  be 
used  to  reduce  the  vent  stream  halogen 
atom  mass  emission  rate  to  less  than 
0.45  kilogram  per  hour  prior  to  any 
combustion  control  device,  and  thus 
make  the  vent  stream  nonhalogenated; 
the  vent  stream  must  comply  with  the 
requirements  of  paragraph  (a)(1)  or  (a)(2) 
of  this  section. 

•         *         *         •         • 

12.  Section  63.114  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a);  revising  paragraph 
(a)(4)(ii);  adding  paragraph  (a)(5); 
revising  the  introiducton.'  text  of 
paragraph  (b);  revising  paragraphs  fb)(3), 
(c)(1),  (c)(3),  revising  the  first  sentence 
of  paragraph  (d)(l ).  and  revising 
paragraph  (d)(2);  and  adding  a  sentence 
to  the  end  of  paragraph  (e)  to  read  as 
follows: 

§  63. 11 4    Process  went  provisions — 
monitoring  requirements. 

(a)  Each  owner  or  operator  of  a 
process  vent  that  uses  a  combustion 
device  to  comply  with  the  requirements 
in  §63  113  (aid)  or  (a)(2)  of  this 
subpart,  or  that  uses  a  recovery  device 
or  recapture  device  to  comply  with  the 
requirements  in  §63. 113(a)(2)  of  this 
subpart,  shall  install  monitoring 
equipment  specified  in  paragraph  (a)(1). 
(a)(2).  (a)(3).  (a)(4),  or  (a)(5)  of  this 
section,  depending"  on  the  type  of  device 
used.  All  monitoring  equipment  shall  be 
installed,  caUbrated,  maintained,  and 
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operated  according  to  manufacturer's 
specifications  or  other  written 
procedures  that  provide  adequate 
assurance  that  the  equipment  would 
reasonably  be  expected  to  monitor 
accurately. 

***** 
(4)  *  *  * 

(ii)  A  flow  meter  equipped  with  a 
continuous  recorder  shall  be  located  at 
the  scrubber  influent  for  liquid  flow. 
Gas  stream  flow  shall  be  determined 
using  one  of  the  procedures  specified  in 
paragraphs  (a)(4)(ii)(A)  through 
(a)(4)(ii)(C)  of  this  section. 

(A)  The  owner  or  operator  may 
determine  gas  stream  flow  using  the 
design  blower  capacity,  with 
appropriate  adjustments  for  pressure 
drop. 

(B)  If  the  scrubber  is  subject  to 
regulations  in  40  CfR  parts  264  through 
266  that  have  required  a  determination 
of  the  hquid  to  gas  (L/G)  ratio  prior  to 
the  applicable  compliance  date  for  this 
subpart  specified  in  §63.100(k)  of 
subpart  F  of  this  part,  the  owner  or 
operator  may  determine  gas  stream  flow 
by  the  method  that  had  been  utilized  to 
comply  with  those  regulations.  A 
determination  that  was  conducted  prior 
to  the  compliance  date  for  this  subpart 
may  he  utilized  to  comply  with  this 
subpart  if  it  is  still  representative. 

(C)  The  owner  or  operator  may 
prepare  and  implement  a  gas  stream 
flow  determination  plan  that  documents 
an  appropriate  method  which  will  be 
used  to  determine  the  gas  stream  flow. 
The  plan  shall  require  determination  of 
gas  stream  flow  by  a  method  which  will 
at  least  provide  a  value  for  either  a 
representative  or  the  highest  gas  stream 
flow  anticipated  in  the  scrubber  during 
representative  operating  conditions 
other  than  start-ups.  shutdowns,  or 
malfunctions.  The  plan  shall  include  a 
description  of  the  methodology  to  be 
followed  and  an  explanation  of  how  the 
selected  methodology  will  reliably 
determine  the  gas  stream  flow,  and  a 
description  of  the  records  that  will  be 
maintained  to  document  the 
determination  of  gas  stream  flow.  The 
owner  or  operator  shall  maintain  the 
plan  as  specified  in  §  63.103(c). 

(5)  Where  a  recovery  device  or 
recapture  device  is  used  to  comply  with 
the  requirements  of  §  63. 1 13(a)(2)'of  this 
subpart,  the  owner  or  operator  shall 
utilize  the  appropriate  monitoring 
device  identified  in  paragraph  fb).  (b)(1), 
(b)(2),  or  (b)(3)  of  this  section. 

(b)  Each  owner  or  operator  of  a 
process  vent  with  a  TRE  index  value 
greater  than  10  as  specified  under 
§63.113(a)(3)  or  §63. 113(d)  of  this 
subpart  that  uses  one  or  more  recovery 


devices  shall  install  either  an  organic 
monitoring  device  equipped  with  a 
continuous  recorder  or  the  monitoring 
equipment  specified  in  paragraph  (b)(1), 
(b)(2),  or  (b)(3)  of  this  section, 
depending  on  the  type  of  recovery 
device  used.  All  monitoring  equipment 
shall  be  installed,  calibrated,  and 
maintained  according  to  the 
manufacturer's  specifications  or  other 
written  procedures  that  provide 
adequate  assurance  that  the  equipment 
would  reasonably  be  expected  to 
monitor  accurately.  Monitoring  is  not 
required  for  process  vents  with  TRE 
index  values  greater  than  4.0  as 
specified  in  §  63.113(e)  of  this  subpart. 

*  •        •         »        * 

(3)  Where  a  carbon  adsort)er  is  the 
final  recovery  device  in  the  recovery 
system,  an  integrating  regeneration 
stream  flow  monitoring  device  having 
an  accuracy  of  ±10  percent  or  better, 
capable  of  recording  the  total 
regeneration  stream  mass  or  volumetric 
flow  for  each  regeneration  cycle;  and  a 
carbon  bed  temperature  monitoring 
device,  capable  of  recording  the  carbon 
bed  temperature  after  each  regeneration 
and  within  15  minutes  of  completing 
any  cooling  cycle  shall  be  used. 

(c)  •  *  • 

(1)  Uses  a  combustion  device  other 
than  an  incinerator,  boiler,  process 
heater,  or  fiare;  or 
***** 

(3)  Uses  one  of  the  combustion  or 
recovery  or  recapture  devices  listed  in 
paragraphs  (a)  and  (b)  of  this  section, 
but  seeks  to  monitor  a  parameter  other 
than  those  specified  in  paragraphs  (a) 
and  (b)  of  this  section. 

(d)  *  *  • 

(1)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 

reading  at  least  once  every  15  minutes. 

*  *  * 

(2)  Secure  the  bypass  line  valve  in  the 
non-diverting  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  A 
visual  inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  ever\'  month  to  ensure  that  the 
valve  is  maintained  in  the  non-diverting 
position  and  the  vent  stream  is  not 
diverted  through  the  bypass  line. 

(e)  •  *  *  The  range  may  be  based  upon 
a  prior  performance  test  conducted  for 
determining  compliance  with  a 
regulation  promulgated  by  the  EPA.  and 
the  owner  or  operator  is  not  required  to 
condua  a  performance  test  under 
§63.116  of  this  subpart,  if  the  prior 
performance  test  was  conducted  using 
the  same  methods  specified  in  §63.116 
and  either  no  process  changes  have  been 
made  since  the  test,  or  the  owner  or 
operator  can  demonstrate  that  the 


results  of  the  performance  test,  with  or 
without  adjustments,  reliably 
demonstrate  compliance  despite  process 
changes. 

13.  Section  63.115  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  the  first  sentence  in 
the  introductory  text  of  paragraph  (e)  to 
read  as  follows; 

§  63.1 15    Process  vent  provisions- 
methods  and  procedures  for  process  vent 
group  determination. 

(a)  For  purposes  of  determining 
process  vent  stream  flow  rate,  total 
organic  hazardous  air  pollutants  or  total 
organic  carbon  concentration  or  TRE 
index  value,  as  specified  under 
paragraph  (b),  (c),  or  (d)  of  this  section, 
the  sampling  site  shall  be  after  the  last 
recovery  device  (if  any  recovery  devices 
are  present)  but  prior  to  the  inlet  of  any 
control  device  that  is  present  and  prior 
to  release  to  the  atmosphere. 

*  •        *        *        • 

(e)  The  owner  or  operator  of  a  Group 
2  process  vent  shall  recalculate  the  TRE 
index  value,  flow,  or  organic  hazardous 
air  pollutants  concentration  for  each 
process  vent,  as  necessary  to  determine 
whether  the  vent  is  Group  1  or  Group 
2,  whenever  process  changes  are  made 
that  could  reasonably  be  expected  to 
change  the  vent  to  a  Group  1  vent. 
***** 

14.  Section  63.116  is  amended  by 
revising  paragraph  (a)(1):  by  revising  the 
introductory  text  of  paragraph  fb); 
revising  paragraph  (b)(3);  adding 
paragraph  (b)(5);  revising  the 
introductory  text  of  paragraph  (d);  and 
revising  paragraphs  (d)(1).  (d)(3).  (d)(4), 
and  (e)  to  read  as  follows: 

S  63. 1 1 6    Process  vent  provisions- 
performance  test  mettiods  and  procedures 
to  determine  compliance. 

(a)  •  •  • 

(1)  The  compliance  determination 
shall  be  conducted  using  Method  22  of 
40  CFR  part  60,  appendix  A.  to 
determine  visible  emissions. 

*  *        •        •        • 

(b)  An  owmer  or  operator  is  not 
required  to  conduct  a  performance  test 
when  any  control  device  specified  in 
paragraphs  (b)(1)  through  ft))(5)  of  this 
section  is  used. 

*  *        •        •        • 

(3)  A  control  device  for  which  a 
performance  test  was  conducted  for 
determining  compliance  with  a 
regulation  promulgated  by  the  EPA  and 
the  test  was  conducted  using  the  same 
methods  specified  in  this  section  and 
either  no  process  changes  have  been 
made  since  the  test,  or  the  owner  or 
operator  can  demonstrate  that  the 
results  of  the  performance  test,  with  or 
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without  adjustments,  reliably 
demonstrate  compliance  despite  process 
changes. 

*        •        »        *        • 

(5)  A  hazardous  waste  incinerator  for 
which  the  owner  or  operator  has  been 
issued  a  final  permit  under  40  CFR  part 
270  and  complies  with  the  requirements 
of  40  CFR  part  264,  subpart  O,  or  has 
certified  compliance  with  the  interim  , 
status  requirements  of  40  CFR  part  265, 
subpart  CD. 
***** 

(d)  An  owner  or  operator  using  a 
combustion  device  followed  by  a 
scrubber  or  other  halogen  reduction 
device  to  control  halogenated  process 
vent  streams  in  compliance  with 
§  63.113(c)(1)  shall  conduct  a 
performance  test  to  determine 
compliance  with  the  control  efficiency 
or  emission  hmits  for  hydrogen  halides 
and  halogens. 

(1)  For  an  owner  or  operator 
determining  compliance  with  the 
percent  reduction  of  total  hydrogen 
halides  and  halogens,  sampling  sites 
shall  be  located  at  the  inlet  and  outlet 
of  the  scrubber  or  other  halogen 
reduction  device  used  to  reduce  halogen 
emissions.  For  an  owner  or  operator 
determining  compliance  with  the  less 
than  0.45  kilogram  per  hour  outlet 
emission  limit  for  total  hydrogen 
halides  and  halogens,  the  sampling  site 
shall  be  located  at  the  outlet  of  the 
scrubber  or  other  halogen  reduction 
device  and  prior  to  any  releases  to  the 
atmosphere. 
*        •        *        •        » 

(3)  To  determine  compliance  with  the 
percent  removal  efficiency,  the  mass 
emissions  for  any  hydrogen  halides  and 
halogens  present  at  the  inlet  of  the 
scrubber  or  other  halogen  reduction 
device  shall  be  summed  together.  The 
mass  emissions  of  the  compounds 
present  at  the  outlet  of  the  scrubber  or 
other  halogen  reduction  device  shall  be 
summed  together.  Percent  reduction 
shall  be  determined  by  comparison  of 
the  summed  inlet  and  outlet 
measurements. 

(4)  To  demonstrate  compliance  with 
the  less  than  0.45  kilogram  per  hour 
outlet  emission  limit,  the  test  results 
must  show  that  the  mass  emission  rate 
of  total  hydrogen  halides  and  halogens 
measured  at  the  outlet  of  the  scrubber  or 
other  halogen  reduction  device  is  below 
0.45  kilogram  per  hour. 
***** 

(e)  An  owner  or  operator  using  a 
scrubber  or  other  halogen  reduction 
device  to  reduce  the  vent  stream 
halogen  atom  mass  emission  rate  to  less 
than  0.45  kilogram  per  hour  prior  to  a 
combustion  control  device  in 


comphance  with  §  63.113(c)(2)  of  this 
subpart  shall  determine  the  halogen 
atom  mass  emission  rate  prior  to  the 
combustor  according  to  the  procedures 
in  §63.115(d)(2)(v)  of  this  subpart. 
15.  Section  63.118  is  amended  by 
revising  paragraph  (a)(2):  revising  the 
introductory  text  of  paragraph  (b);  and 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  63. 1 1 8  Process  vents  provisions— 
Periodic  reporting  and  recordkeeping 
requirements. 

(a)  •  •  • 
(2)  Records  of  the  daily  average  value 

of  each  continuously  monitored 
parameter  for  each  operating  day 
determined  according  to  the  procedures 
specified  in  §  63.152(f).  For  flares, 
records  of  the  times  and  duration  of  all 
periods  during  which  all  pilot  flames 
are  absent  shall  be  kept  rather  than  daily 
averages. 
***** 

(b)  Each  owner  or  operator  using  a 
recovery  device  or  other  means  to 
achieve  and  maintain  a  TRE  index  value 
greater  than  1.0  but  less  than  4.0  as 
specified  in  §63. 113(a)(3)  or  §  63.113(d) 
of  this  subpart  shall  keep  the  following 
records  up-to-date  and  readily 
accessible: 
***** 

(2)  Records  of  the  daily  average  value 
of  each  continuously  monitored 
parameter  for  each  operating  day 
determined  according  to  the  pirocedures 
specified  in  §  63.152(f).  If  carbon 
adsort)er  regeneration  stream  flow  and 
carbon  bed  regeneration  temperature  are 
monitored,  the  records  specified  in  table 
4  of  this  subpart  shall  be  kept  instead 
of  the  daily  averages. 
***** 

16.  Section  63.119  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  (b)(2). 
and  (c)(4);  and  by  adding  new 
paragraphs  (e)(6)  and  (f)  to  read  as 
follows: 

§  63. 1 1 9    Storage  vessel  provisions— 
referef>ce  control  technology. 

(a)  *  *  * 

(1)  For  each  Group  1  storage  vessel  (as 
defined  in  table  5  of  this  subpart  for 
existing  sources  and  table  6  for  new 
sources)  storing  a  liquid  for  which  the 
maximum  true  vapor  pressure  of  the 
total  organic  hazardous  air  pollutants  in 
the  liquid  is  less  than  76.6  kilopascals, 
the  owner  or  operator  shall  reduce 
hazardous  air  pollutants  emissions  to 
the  atmosphere  either  by  operating  and 
maintaining  a  fixed  roof  and  internal 
floating  roof,  an  external  floating  roof, 
an  external  floating  roof  converted  to  an 
internal  floating  roof,  or  a  closed  vent 
system  and  control  device,  or  routing 


the  emissions  to  a  process  or  a  fuel  gas 
system  in  accordance  with  the 
requirements  in  paragraph  (b),  (c).  (d), 
(e),  or  (f)  of  this  spction,  or  equivalent 
as  provided  in  §d3.121  of  this  subpart. 

(2)  For  each  Group  I  storage  vessel  (as 
defined  in  table  "^  of  this  subpart  for 
existing  sources  and  table  6  of  this 
subpart  for  new  sources)  storing  a  liquid 
for  which  the  maximum  true  vapor 
pressure  of  the  total  organic  hazardous 
air  pollutants  in  the  liquid  is  greater 
than  or  equal  to  76.6  kilopascals,  the 
owner  or  operator  shall  operate  and 
maintain  a  closed  vent  system  and 
control  device  me«  ing  the  requirements 
specified  in  paragrjph  (e)  of  this 
section,  or  route  the  emissions  to  a 
process  or  a  fuel  gas  system  as  specified 
in  paragraph  (f)  of  this  section,  or 
equivalent  as  provided  in  §63.121  of 
this  subpart. 
*••••■ 

(b)*  •  * 

(2)  When  the  floating  roof  is  resting 
on  the  leg  supports,  the  process  of 
filling,  emptying,  or  refilling  shall  be 
continuous  and  shall  be  accomplished 
as  soon  as  practical. 


(4)  When  the  floating  roof  is  resting 
on  the  leg  supports,  the  process  of 
filling,  emptying,  or  refilling  shall  be 
continuous  and  shall  be  accomplished 
as  soon  as  practical. 
***** 

(e)  '  *  • 

(6)  An  owner  or  operator  may  use  a 
combination  of  control  devices  to 
achieve  the  required  reduction  of  total 
oi^anic  hazardous  air  pollutants 
specified  in  paragraph  (e)(1)  of  this 
section.  An  owner  or  operator  may  use 
a  combination  of  control  devices 
installed  on  a  storage  vessel  on  or  before 
December  31,  1992  to  achieve  the 
required  reduction  of  total  organic 
hazardous  air  pollutants  specified  in 
paragraph  (e)(2)  of  this  section. 

(f)  The  owner  or  operator  who  elects 
to  route  emissions  to  a  fuel  gas  system 
or  to  a  process,  as  defined  in  §63.111 
of  this  subpart,  to  comply  with  the 
requirements  of  paragraph  (a)(1)  or  (a)(2) 
of  this  section  shall  comply  with  the 
requirements  in  paragraphs  (f)(1) 
through  (0(3)  of  this  section,  as 
applicable. 

(1)  If  emissions  are  routed  to  a  fuel  gas 
system,  there  is  no  requirement  to 
conduct  a  performance  test  or  design 
evaluation.  If  emissions  are  routed  to  a 
process,  the  organic  hazardous  air 
pollutants  in  the  emissions  shall 
predominantly  me«t  one  of,  or  a 
combination  of,  the  ends  specified  in 
paragraphs  (0(l)(i)  through  (0(l)(iv)  of 


2748  Federal  Register  /  Vol.  62.  No.  12  /  Friday,  January  17,  1997  /  Rules  and  Regulations 


this  section.  The  owner  or  operator  shall 
comply  with  the  compliance 
demonstration  requirements  in 

§63.120(0. 

(i)  Recycled  and/or  consumed  in  the 
same  manner  as  a  material  that  hilfills 
the  same  function  in  that  process; 

(ii)  Transformed  by  chemical  reaction 
into  materials  that  are  not  organic 
hazardous  air  pollutants; 

(iii)  Incorporated  into  a  product;  and/ 
or 

(iv)  Recovered. 

(2)  If  the  emissions  are  conveyed  by 
a  system  other  than  hard-piping,  any 
conveyance  system  operated  under 
positive  pressure  shall  be  subject  to  the 
requirements  of  §63.148  of  this  subpart. 

(3)  The  fuel  gas  system  or  process 
shall  be  operating  at  all  times  when 
organic  hazardous  air  pollutants 
emissions  are  routed  to  it  except  as 
provided  in  §  63.102(a)(r;  of  subpart  F 
of  this  part  and  in  paragraphs  (fl(3)(i) 
through  (f)(3)(iii)  of  this  section. 
Whenever  the  owner  or  operator  by- 
passes the  fuel  gas  system  or  process, 
the  owner  or  operator  shall  comply  with 
the  recordkeeping  requirement  in 

§  63.123(h)  of  this  subpart.  Bypassing  is 
permitted  if  the  owner  or  operator 
complies  with  one  or  more  of  the 
conditions  specified  in  paragraphs 
(0(3)(i)  through  (f)(3)(iii)  of  this  section. 

(i)  The  liquid  level  in  the  storage 
vessel  is  not  increased; 

(ii)  The  emissions  are  routed  through 
a  closed-vent  system  to  a  control  device 
complying  with  §  63.119(e)  of  this 
subpart;  or 

(iii)  The  total  aggregate  amount  of 
time  during  which  the  emissions  by- 
pass the  fuel  gas  system  or  process 
during  the  calendar  year  without  being 
routed  to  a  control  device,  for  all 
reasons  (except  start-ups/shutdowns/ 
malfunctions  or  product  changeovers  of 
flexible  operation  units  and  periods 
when  the  storage  vessel  has  been 
emptied  and  degassed),  does  not  exceed 
240  hours. 

17.  Section  63.120  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)(4);  revising  the  first  sentence  of 
paragraph  (b)(2)(ii);  revising  the  last 
sentence  of  paragraphs  (b)(7)(ii)  and 
(b)(8);  revising  the  introductory  text  of 
paragraph  (d);  and  adding  paragraphs 
(d)(8)  and  (f)  to  read  as  follows: 

§63.120    Storage  vessel  provisions- 
procedures  to  determine  compliance. 

(a)*  *  • 

(4)  •  •  *  Documentation  of  a  decision 
to  utilize  an  extension  shall  include  a 
description  of  the  failure,  shall 
document  that  alternate  storage  capacity 
IS  unavailable,  and  shall  specify  a 
schedule  of  actions  that  will  ensure  that 


the  control  equipment  will  be  repaired 
or  the  vessel  will  be  emptied  as  soon  as 
practical, 

•        •        *        •        * 

(b)*  *• 

(2)  *  *  * 

(ii)  Seal  gaps,  if  any,  shall  be 
measured  around  the  entire 
circumference  of  the  vessel  in  each 
place  where  an  0.32  centimeter  (Va  inch) 
diameter  uniform  probe  passes  freely 
(without  forcing  or  binding  against  the 
seal)  between  the  seal  and  the  wall  of 
the  storage  vessel.  *  *  * 
***** 

(7)  *  •  * 

(ii)  *  *  *  Documentation  of  a  decision 
to  utilize  an  extension  shall  include  an 
explanation  of  why  it  was  unsafe  to 
perform  the  inspection  or  seal  gap 
measurement,  shall  document  that 
alternate  storage  capacity  is  unavailable, 
and  shall  specify  a  schedule  of  actions 
that  will  ensure  that  the  vessel  will  be 
emptied  as  soon  as  practical. 

(8)  *  *  *  Documentation  of  a  decision 
to  utilize  an  extension  shall  include  a 
description  of  the  failure,  shall 
document  that  alternate  storage  capacity 
is  unavailable,  and  shall  specify  a 
schedule  of  actions  that  will  ensure  that 
the  control  equipment  will  be  repaired 
or  the  vessel  will  be  emptied  as  soon  as 
practical. 
***** 

(d)  To  demonstrate  compliance  with 
§  63.119(e)  of  this  subpart  (storage 
vessel  equipped  with  a  closed  vent 
system  and  control  device)  using  a 
control  device  other  than  a  flare,  the 
owner  or  operator  shall  comply  with  the 
requirements  in  paragraphs  (d)(1) 
through  (d)(7)  of  this  section,  except  as 
provided  in  paragraph  (d)(8)  of  this 
section. 
***** 

(8)  A  design  evaluation  or 
performance  test  is  not  required,  if  the 
owner  or  operator  uses  a  combustion 
device  meeting  the  criteria  in  paragraph 
(d)(8)(i),  (d)(8)(ii).  (d)(8)(iii),  or  (d)(8)(iv) 
of  this  section 

(i)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  or  greater. 

(ii)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator: 

(A)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
266, subpart  H.  or 

(B)  Has  certified  compiiaiice  with  the 
interim  status  requirements  of  40  CFR 
part  266,  subpart  H. 

(iii)  A  hazardous  waste  incinerator  for 
which  the  owner  or  operator  has  been 
issued  a  final  permit  under  40  CFR  part 


270  and  complies  with  the  requirements 
of  40  CFR  part  264,  subpart  O  or  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  265, 
subpart  O. 

(iv)  A  boiler  or  process  heater  into 
which  the  vent  stream  is  introduced 
with  the  primary  fuel. 
*        *        •        «        « 

(f)  To  demonstrate  compliance  with 
§  63.119(f)  of  this  subpart  (storage  vessel 
routed  to  a  process),  the  owner  or 
operator  shall  prepare  a  design 
evaluation  (or  engineering  assessment) 
that  demonstrates  the  extent  to  which 
one  or  more  of  the  ends  specified  in 
§63.119(f)(l)(i)  through  (f)(l)(iv)  are 
being  met.  The  owner  or  operator  shall 
submit  the  design  evaluation  as  part  of 
the  Notification  of  Compliance  Status 
required  by  §  63.152(b)  of  this  subpart. 

18.  Section  63.122  is  amended  by 
adding  a  sentence  to  the  end  of  the 
introductory  text  of  paragraph  (c);  and 
adding  paragraph  (c)(3)  to  read  as 
follows: 

§  63.1 22    Storage  vessel  provisions- 
reporting. 

***** 

(c)  •  *  *  An  owner  or  operator  who 
elects  to  comply  with  §63. 119(f)  of  this 
subpart  by  routing  emissions  to  a 
process  or  to  a  fuel  gas  system  shall 
submit,  as  part  of  the  Notification  of 
Compliance  Status  required  by 
§  63.152(b)  of  this  subpart,  the 
information  specified  in  paragraph  (c)(3) 
of  this  section. 
***** 

(3)  If  emissions  are  routed  to  a 
process,  the  owner  or  operator  shall 
submit  the  information  specified  in 
§  63.120(f).  If  emissions  are  routed  to  a 
fuel  gas  system,  the  owner  or  operator 
shall  submit  a  statement  that  the 
emission  stream  is  connected  to  the  fuel 
gas  system  and  whether  the  conveyance 
system  is  subject  to  the  requirements  of 
§63.148. 
***** 

19.  Section  63.123  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§  63.1 23    Storage  vessel  provisions— 
recordkeeping. 

***** 

(h)  An  owner  or  operator  who  uses 
the  by-pass  provisions  of  §  63.1 19(0(3) 
of  this  subpart  shall  keep  in  a  readily 
accessible  location  the  records  specified 
in  paragraphs  (h)(1)  through  (h)(3)  of 
this  section. 

(1)  The  reason  it  was  necessary  to  by- 
pass the  proce.ss  equipment  or  fuel  gas 
system; 

(2)  The  duration  of  the  period  when 
the  process  equipment  or  fuel  gas 
system  was  by-passed; 


UMI 
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(3)  Documentation  or  certification  of 
compliance  with  the  applicable 
provisions  of  §63. 119(f)(3j(i)  through 
§63.119(f)(3)(iii). 

20.  Section  63.126  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(3); 
revising  the  introductory  text  of 
paragraph  (b),  and  revising  paragraphs 
(b)(1)  and  (b)(3);  adding  paragraph 
(b)(4);  and  revising  paragraphs  (d)(1), 
(d)(2),  (h),  and  (i)  to  read  as  follows: 

§  63. 1 26    Transfer  operations  provisions- 
reference  control  technology. 

(a)  *  *  * 

(1)  Each  vapor  collection  system  shall 
be  designed  and  operated  to  collect  the 
organic  hazardous  air  pollutants  vapors 
displaced  from  tank  trucks  or  railcars 
during  loading,  and  to  route  the 
collected  hazardous  air  pollutants 
vapors  to  a  process,  or  to  a  fuel  gas 
system,  or  to  a  control  device  as 
provided  in  paragraph  fb)  of  this 
section. 
»        •        •        *        • 

(3)  Whenever  organic  hazardous  air 
pollutants  emissions  are  vented  to  a 
process,  fuel  gas  system,  or  control 
device  used  to  comply  with  the 
provisions  of  this  subpart,  the  process, 
fuel  gas  system,  or  control  device  shall 
be  operating. 

(b)  For  each  Group  1  transfer  rack  the 
owner  or  operator  shall  comply  with 
paragraph  (b)(1),  (b)(2),  (b)(3),  or  (b)(4) 
of  this  section. 

(1)  Use  a  control  device  to  reduce 
emissions  of  total  organic  hazardous  air 
pollutants  by  98  weight-percent  or  to  an 
exit  concentration  of  20  parts  per 
million  by  volume,  whichever  is  less 
stringent.  For  combustion  devices,  the 
emission  reduction  or  concentration 
shall  be  calculated  on  a  dry  basis, 
corrected  to  3-percent  oxygen.  If  a  boiler 
or  process  heater  is  used  to  comply  with 
the  percent  reduction  requirement,  then 
the  vent  stream  shall  be  introduced  into 
the  flame  zone  of  such  a  device. 
Compliance  may  be  achieved  by  using 
any  combination  of  combustion, 
recovery,  and/or  recapture  devices. 
•        •        •        •        * 

(3)  Reduce  emissions  of  organic 
hazardous  air  pollutants  using  a  vapor 
balancing  system  designed  and  operated 
to  collect  organic  hazardous  air 
pollutants  vapors  displaced  from  tank 
trucks  or  railcars  during  loading;  and  to 
route  the  collected  hazardous  air 
pollutants  vapors  to  the  storage  vessel 
from  which  the  liquid  being  loaded 
originated,  or  to  another  storage  vessel 
connected  to  a  common  header,  or  to 
compress  and  route  to  a  process 
collected  hazardous  air  pollutants 
vapors. 


(4)  Route  emissions  of  organic 
hazardous  air  pollutants  to  a  fuel  gas 
system  or  to  a  process  where  the  organic 
hazardous  air  pollutants  in  the 
emissions  shall  predominantly  meet  one 
of,  or  a  combination  of,  the  ends 
specified  in  paragraphs  (b)(4)(i)  through 
(b)(4)(iv)  of  this  section. 

(i)  Recycled  and/or  consumed  in  the 
same  manner  as  a  material  that  fulfills 
the  same  function  in  that  process: 

(ii)  Transformed  by  chemical  reaction 
into  materials  that  are  not  organic 
hazardous  air  pollutants: 

(iii)  Incorporated  into  a  product;  and/ 
or 

(iv)  Recovered. 
*         •        •         •         » 

(d)  •  *  • 

(1)  If  a  combustion  device  is  used  to 
comply  with  paragraph  (b)(1)  of  this 
section  for  a  halogenated  vent  stream, 
then  the  vent  stream  exiting  the 
combustion  device  shall  be  ducted  to  a 
halogen  reduction  device,  including,  but 
not  limited  to,  a  scrubber  before  it  is 
discharged  to  the  atmosphere. 

(i)  Except  as  provided^in  paragraph 
(d)(l)(ii)  of  this  section,  the  halogen 
reduction  device  shall  reduce  overall 
emissions  of  hydrogen  halides  and 
halogens,  as  defined  in  §63.111  of  this 
subpart,  by  99  percent  or  shall  reduce 
the  outlet  mass  emission  rate  of  total 
hydrogen  halides  and  halogens  to  0.45 
kilograms  per  hour  or  less,  whichever  is 
less  stringent. 

(ii)  If  a  scrubber  or  other  halogen 
reduction  device  was  installed  prior  to 
December  31,  1992,  the  halogen 
reduction  device  shall  reduce  overall 
emissions  of  hydrogen  halides  and 
halogens,  as  defined  in  §63.111  of  this 
subpart,  by  95  percent  or  shall  reduce 
the  outlet  mass  of  total  hydrogen  halides 
and  halogens  to  less  than  0.45  kilograms 
per  hour,  whichever  is  less  stringent. 

(2)  A  halogen  reduction  device,  such 
as  a  scrubber,  or  other  technique  may  be 
used  to  make  the  vent  stream  non- 
halogenated  by  reducing  the  vent  stream 
halogen  atom  mass  emission  rate  to  less 
than  0.45  kilograms  per  hour  prior  to 
any  combustion  control  device  used  to 
comply  with  the  requirements  of 
paragraphs  (b)(1)  or  (b)(2)  of  this 
section. 
•        «        *        »        • 

(h)  The  owner  or  operator  of  a  transfer 
rack  subject  to  the  provisions  of  this 
subpart  shall  ensure  that  no  pressure- 
relief  device  in  the  transfer  rack's  vapor 
collection  system  or  in  the  organic 
hazardous  air  pollutants  loading 
equipment  of  each  tank  truck  or  railcar 
shall  begin  to  open  during  loading. 
Pressure  relief  devices  neKsded  for  safety 
purposes  are  not  subject  to  this 
paragraph. 


(i)  Each  valve  in  the  vent  system  that 
would  divert  the  vent  stream  to  the 
atmosphere,  either  directly  or  indirectly, 
shall  be  secured  in  a  non-diverting 
position  using  a  carseal  or  a  lock-and- 
key  type  configuration,  or  shall  be 
equipp»ed  with  a  flow  indicator. 
Equipment  such  as  low  leg  drains,  high 
point  bleeds,  analyzer  vents,  open- 
ended  valves  or  lines,  and  pressure 
relief  devices  needed  for  safety  purposes 
is  not  subject  to  this  paragraph. 

21.  Section  63.127  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  revising  paragraph 
(a)(4)(ii):  revising  the  introductory  text 
of  paragraph  (b),  revising  paragraph 
(b)(3),  and  revising  the  first  sentence  of 
paragraph  (d)(1)  to  read  as  follows: 

§  63. 1 27    Transfer  operations  provisions— 
nionltortng  requirements. 

(a)  Each  owner  or  operator  of  a  Group 
1  transfer  rack  equipped  with  a 
combustion  device  used  to  comply  with 
the  98  percent  total  organic  hazardous 
air  pollutants  reduction  or  20  parts  per 
million  by  volume  outlet  concentration 
requirements  in  §  63.126(b)(1)  of  this 
subpart  shall  install,  calibrate,  maintain. 
and  operate  according  to  the 
manufacturers'  specifications  (or  other 
written  procedures  that  provide 
adequate  assurance  that  the  equipment 
would  reasonably  be  expected  to 
monitor  accurately)  the  monitoring 
equipment  specified  in  paragraph  {a)(l). 
(a)(2),  (a)(3),  or  (a)(4)  of  this  section,  as 
appropriate. 

(4)  *   *   • 

(ii)  A  flow  meter  equipped  with  a 
continuous  recorder  shall  be  located  at 
the  scrubber  influent  for  liquid  flow 
Gas  stream  flow  shall  be  determined 
using  one  of  the  procedures  specified  in 
paragraphs  {a)(4){ii)(A)  through 
(a)(4)(ii)(C)  of  this  section. 

(A)  The  owner  or  operator  mav 
determine  gas  stream  flow  using  the 
design  blower  capacity,  with 
appropriate  adjustments  for  pressure 
drop. 

(B)  If  the  scrubber  is  subject  to 
regulations  in  40  CFR  parts  264  through 
266  that  have  required  a  determination 
of  the  Uquid  to  gas  (L/G)  ratio  prior  to 
the  applicable  compliance  date  for  this 
subpart  specified  in  §63.100(k)  of 
subpart  F  of  this  part,  the  owner  or 
operator  may  determine  gas  stream  flow 
by  the  method  that  had  been  utilized  to 
comply  with  those  regulations.  A 
determination  that  was  conducted  prior 
to  the  compliance  date  for  this  subpart 
may  be  utilized  to  comply  with  this 
subpart  if  it  is  still  representative. 

(C)  The  owner  or  operator  may 
prepare  and  implement  a  gas  stream 
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flow  determination  plan  that  documents 
an  appropriate  method  which  will  be 
used  to  determine  the  gas  stream  flow. 
The  plan  shall  require  defemunation  of 
gas  stream  flow  by  a  method  which  will 
at  least  provide  a  value  for  either  a 
representative  or  the  highest  gas  stream 
flow  anticipated  in  the  scrubber  during 
representative  operating  conditions 
other  than  start-ups,  shutdowns,  or 
malfunctions.  The  plan  shall  include  a 
description  of  the  methodology  to  be 
followed  and  an  explanation  of  how  the 
selected  methodology  will  reliably 
determine  the  gas  stream  flow,  and  a 
description  of  the  records  that  will  be 
maintained  to  document  the 
determination  of  gas  stream  flow.  The 
owner  or  operator  shall  maintain  the 
plan  as  specified  in  §63. 103(c) 

(b)  Each  owner  or  operator  of  a  Group 
1  transfer  rack  that  uses  a  recover) 
device  or  recapture  device  to  comply 
with  the  98-percent  organic  hazardous 
air  pollutants  reduction  or  20  parts  per 
million  by  volume  hazardous  air 
pollutants  concentration  requirements 
in  §  63.126(b)(1)  of  this  subpart  shall 
install  either  an  organic  monitoring 
device  equipped  with  a  continuous 
recorder,  or  the  monitoring  equipment 
sp)ecified  in  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  this  section,  depending  on  the 
type  of  recovery  device  or  recapture 
device  used.  All  monitoring  equipment 
shall  be  installed,  calibrated,  and 
maintained  according  to  the 
manufacturer's  specifications  or  other 
written  procedures  that  provide 
adequate  assurance  that  the  equipment 
would  reasonably  be  expected  to 
monitor  accurately. 

•  *         •         *         * 

(3)  Where  a  cartxm  adsorber  is  used, 
an  integrating  regeneration  stream  flow 
monitoring  device  having  an  accuracy  of 
±10  percent  or  better,  capable  of 
recording  the  total  regeneration  stream 
mass  flow  for  each  regeneration  cycle; 
and  a  carbon  bed  temperature 
monitoring  device,  capable  of  recording 
the  temperature  of  the  carbon  bed  after 
regeneration  and  within  15  minutes  of 
completing  any  cooling  cycle  shall  be 
used. 

•  •        •        •        • 

(d)  *  *  • 

(1)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 


22.  Section  63.128  is  amended  by 
revising  paragraph  (a)(9)(iv):  by  revising 
the  first  sentence  in  the  introductory 
text  of  paragraph  (b)(1);  by  revising  the 
introductory  text  of  paragraph  (c). 
revising  paragraph  (c)(3)  and  adding 


paragraph  (c)(7);  revising  the 
introductory  text  of  paragraph  (d);  and 
revising  paragraphs  (d)(1).  (0(2),  and  (g) 
to  read  as  follows: 

§  63. 1 28    Transfer  operations  provisions— 
test  methods  and  procedures. 

(a)  *  •  • 
(9)  *  •  * 

(iv)  The  emission  rate  correction 
factor  or  excess  air,  integrated  sampling 
and  analysis  procedures  of  Method  3B 
of  40  CFR  part  60,  appendix  A  shall  be 
used  to  determine  the  oxygen 
concentration.  The  sampling  site  shall 
be  the  same  as  that  of  the  organic 
hazardous  air  pollutants  or  organic 
compound  samples,  and  the  samples 
shall  be  taken  during  the  same  time  that 
the  organic  hazardous  air  pollutants  or 
organic  compound  samples  are  taken. 
***** 

(b)  *  •  * 

(1)  The  compliance  determination 
shall  be  conducted  using  Method  22  of 
40  CFR  part  60,  appendix  A,  to 
determine  visible  emissions.  *  *  * 
***** 

fc)  All  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
when  any  of  the  conditions  specified  in 
paragraphs  (c)(1)  through  (c)(7)  of  this 
section  are  met. 
***** 

(3)  When  emissions  are  routed  to  a 
fuel  gas  system  or  when  a  boiler  or 
process  heater  is  used  and  the  vent 
stream  is  introduced  with  the  primary 
fuel. 
***** 

(7)  When  a  hazardous  waste 
incinerator  is  used  for  which  the  owner 
or  operator  has  been  issued  a  final 
permit  under  40  CFR  part  270  and 
complies  with  the  requirements  of  40 
CFR  part  264,  subpart  O,  or  has  certified 
compliance  with  the  interim  status 
requirements  40  CFR  part  265,  subpart 
O. 

(d)  An  owner  or  operator  using  a 
combustion  device  followed  by  a 
scrubber  or  other  halogen  reduction 
device  to  control  a  haiogenated  transfer 
vent  stream  in  compliance  with 
§  63.126(d)  of  this  subpart  shall  conduct 
a  performance  test  to  determine 
compliance  with  the  control  efficiency 
or  emission  limits  for  hydrogen  halides 
and  halogens 

( 1 )  For  an  owner  or  operator 
determining  compliance  with  the 
percent  reduction  of  total  hydrogen 
halides  and  halogens,  sampling  sites 
shall  be  located  at  the  inlet  and  outlet 
of  the  scrubber  or  other  halogen 
reduction  device  used  to  reduce  halogen 
emissions.  For  an  owner  or  operator 
complymg  with  the  0.45  kilogram  per 


hour  outlet  mass  emission  rate  limit  for 
total  hydrogen  halides  and  halogens,  the 
sampling  site  shall  be  located  at  the 
outlet  of  the  scrubber  or  other  halogen 
reduction  device  and  prior  to  release  to 
the  atmosphere. 

•  *        •        *        * 

(0*  *  * 

(2)  A  pressure  measurement  device 
which  has  a  precision  of  #2.5 
millimeters  of  mercury  or  better  and 
which  is  capable  of  measuring  above  the 
pressure  at  which  the  tank  truck  or 
railcar  is  to  be  tested  for  vapor  tightness. 

(g)  An  owner  or  operator  using  a 
scrubber  or  other  halogen  reduction 
device  to  reduce  the  vent  stream 
halogen  atom  mass  emission  rate  to  less 
than  0.45  kilograms  per  hour  prior  to  a 
combustion  device  used  to  comply  with 
§  63.126(d)(2)  shall  determine  the 
halogen  atom  mass  emission  rate  prior 
to  the  combustor  according  to  the 
procedures  in  paragraph  (d)(3)  of  this 
section. 
***** 

23.  Section  63.129  is  amended  by 
revising  paragraph  (a)(1)  and  the  last 
sentence  of  paragraph  (a)(4)(ii).  and  by 
adding  paragraph  (a)(8)  to  read  as 
follows: 

§  63. 1 29    Transfer  operations  provisions — 
reporting  and  recordlcaeping  for 
performance  tests  and  Notification  of 
Compliance  Status. 

(a)  *  •  • 

(1)  Keep  an  up-to-date,  readily 
accessible  record  of  the  data  specified  in 
paragraphs  (a)(4)  through  (a)(8)  of  this 
section,  as  applicable. 

•  •        •        •        • 

(4)  •  •  * 

(ii)  •  •  *  For  combustion  devices,  the 
concentration  shall  be  reported  on  a  dry 
basis  corrected  to  3-percent  oxygen, 

***** 

(8)  Report  that  the  emission  stream  is 
being  routed  to  a  fuel  gas  system  or  a 
process,  when  complying  using 
§  63.126(b)(4), 

***** 

24.  Section  63.130  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(2);  removing  paragraphs 
(a)(2)(i)  through  {a)(2)(iv);  redesignating 
paragraphs  (a)(2)(v)  through  (a)(2)(vii)  as 
(a)(2)(i)  through  (a)(2)(iii);  and  revising 
paragraph  (b)(1),  the  last  sentence  of 
paragraph  (b)(2),  and  revising  paragraph 
(d)(4)  to  read  as  follows: 

$63,130    Transfer  operations  provisions— 
periodic  recordkeeping  and  reporting. 

(a)  •  •  * 

(2)  Records  of  the  daily  average  value 
of  each  monitored  parameter  for  each 
operating  day  determined  according  to 
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the  procedures  specified  in  §63.152(f}, 
except  as  provided  in  paragraphs 
(a)(2)(i)  through  (a)(2)(iii)  of  this  section. 

***** 

(1)  Hourly  records  of  whether  the  flow 
indicator  specified  under  §63. 127(d)(1) 
was  operating  and  whether  a  diversion 
was  detected  at  any  time  during  the 
hour,  as  well  as  records  of  the  times  of 
all  periods  when  the  vent  stream  is 
diverted  from  the  control  device  or  the 
flow  indicator  is  not  operating. 

(2)  *  *  •  In  such  cases,  the  owner  or 
operator  shall  record  that  the  monthly 
visual  inspection  of  the  seals  or  closure 
mechanisms  has  been  done,  and  shall 
record  the  occurrence  of  all  periods 
when  the  seal  mechanism  is  broken,  the 
by-pass  line  valve  position  has  changed, 
or  the  key  for  a  lock-and-key  type  lock 
has  been  checked  out,  and  records  of 
any  car-seal  that  has  broken,  as  listed  in 
table  7  of  this  subpart. 

•        *        *        »        • 

(d)  *  *  • 

(4)  Reports  of  all  times  recorded 
under  paragraph  (b)(2)  of  this  section 
when  maintenance  is  performed  on  car- 
sealed  valves,  when  the  car  seal  is 
broken,  when  the  by-pass  line  valve 
position  is  changed,  or  the  key  for  a 
lock-and-key  type  configuration  has 
been  checked  out. 


S  63. 1 31    [Removed  and  Reserved] 

25.  Section  63.131  is  removed  and 
reserved. 

26.  Sections  63.132  through  63.147 
are  revised  to  read  as  fellows: 

§  63. 1 32    Process  wastewatar  provisions— 
general. 

(a)  Existing  sources.  This  paragraph 
specifies  the  requirements  applicable  to 
process  wastewater  streams  located  at 
existing  sources.  The  owner  or  operator 
shall  comply  with  the  requirements  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section,  no  later  than  the  applicable 
dates  specified  in  §63.100  of  subpart  F 
of  this  part. 

(1)  Determine  wastewater  streams  to 
be  controlled  for  Table  9  compounds. 
Determine  whether  each  wastewater 
stream  requires  control  for  Table  9 
compounds  by  complying  with  the 
requirements  in  either  paragraph 
(a)(l)(i)  or  (a)(l)(ii)  of  this  section,  and 
comply  with  the  requirements  in 
paragraph  (a)(l)(iii)  of  this  section. 

(i)  Comply  with  paragraph  (c)  of  this 
section,  determining  whether  the 
wastewater  stream  is  Group  1  or  Group 
2  for  Table  9  compounds:  or 

(ii)  Comply  with  paragraph  (e)  of  this 
section,  designating  the  wastewater 
stream  as  a  Group  1  wastewater  stream. 


(iii)  Comply  wi\h  paragraph  (f)  of  this 
section. 

(2)  Requirements  for  Group  J 
wastewater  streams.  For  wastewater 
streams  that  are  Group  1  for  Table  9 
compounds,  comply  with  paragraphs 
(a)(2)(i)  through  (a)(2)(iv)  of  this  section. 

(i)  Comply  with  the  applicable 
requirements  for  wastewater  tanks, 
surface  impoundments,  containers, 
individual  drain  systems,  and  oil/water 
separators  as  specified  in  §  63.133 
through  §  63.137  of  this  subpart,  except 
as  provided  in  paragraphs  (a)(2)(i)(A) 
and  (a)(2)(i)(B)  of  this  section  and 
§  63.138(a)(3)  of  this  subpart, 

(A)  The  waste  management  units  mav 
be  equipped  with  pressure  relief  devices 
that  vent  directly  to  the  atmosphere 
provided  the  pressure  relief  device  is 
not  used  for  planned  or  routine  venting 
of  emissions. 

(B)  The  pressure  relief  device  remains 
in  a  closed  position  at  all  times  except 
when  it  is  necessary  for  the  pressure 
relief  device  to  open  for  the  purpose  of 
preventing  physical  damage  or 
permanent  deformation  of  the  waste 
management  unit  in  accordance  with 
good  engineering  and  safety  practices. 

(ii)  Comply  with  the  applicable 
requirements  for  control  of  Table  9 
compounds  as  specified  in  §  63.138  of 
this  subpart.  Alternatively,  the  owner  or 
operator  may  elect  to  comply  with  the 
treatment  provisions  specified  in 
§63.132(g)  of  this  subpart. 

(iii)  Comply  with  the  applicable 
monitoring  and  inspection  requirements 
specified  in  §63.143  of  this  subpart. 

(iv)  Comply  with  the  applicable 
recordkeeping  and  reporting 
requirements  specified  in  §§63.146  and 
63.147  of  this  subpart. 

(3)  Requirements  for  Group  2 
wastewater  streams.  For  wastewater 
streams  that  are  Group  2,  comply  with 
the  applicable  recordkeeping  and 
reporting  requirements  specified  in 
§§  63.146  and  63.147  of  this  subpart. 

(b)  New  sources.  This  paragraph 
specifies  the  requirements  applicable  to 
process  wastewater  streams  located  at 
new  sources.  The  owner  or  operator 
shall  comply  with  the  requirements  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section,  no  later  than  the  applicable 
dates  specified  in  §63.100  of  subpart  F 
of  this  part. 

(1)  Determine  wastewater  streams  to 
be  controlled  for  Table  8  compounds. 
Determine  whether  each  wastewater 
stream  requires  control  for  Table  8 
compounds  by  complying  with  the 
requirements  in  either  paragraph 
{b)(l)(i)  or  (b)(l)(ii)  of  this  section,  and 
comply  with  the  requirements  in 
paragraph  (b)(l)(iii)  of  this  section. 


(i)  Comply  with  paragraph  (d)  of  this 
section,  determining  whether  the 
wastewater  stream  is  Group  1  or  Group 
2  for  Table  8  compounds:  or 

(ii)  Comply  with  paragraph  (e)  of  this 
section,  designating  the  wastewater 
stream  as  a  Group  1  wastewater  stream 
for  Table  8  compounds. 

(iii)  Comply  with  paragraph  (f)  of  this 
section. 

(2)  Determine  wastewater  streams  to 
be  controlled  for  Table  9  compounds. 
Determine  whether  each  wastewater 
stream  requires  control  for  Table  9 
compounds  by  complying  with  the 
requirements  in  either  paragraph 
(b)(2)(i)  or  (b)(2)(ii)  of  this  section,  and 
comply  with  the  requirements  in 
paragraph  (b)(2)(iii)  of  this  section. 

(i)  Comply  with  paragraph  (c)  of  this 
section,  determining  whether  the 
wastewater  stream  is  Group  1  or  Group 
2  for  Table  9  compounds:  or 

(ii)  Comply  with  paragraph  (e)  of  this 
section,  designating  the  wastewater 
stream  as  a  Group  1  wastewater  stream. 

(iii)  Comply  with  paragraph  (f)  of  this 
section. 

(3)  Requirements  for  Group  J 
wastewater  streams  For  wastewater 
streams  that  are  Group  1  for  Table  8 
compounds  and/or  Table  9  compounds, 
comply  with  paragraphs  (b)(3)(i) 
through  (b)(3)(iv)  of  this  section. 

(i)  Comply  with  the  applicable 
requirements  for  wastewater  tanks, 
surface  impounr'    ents.  containers, 
individual  drain  systems,  and  oil/water 
separators  specified  in  the  requirements 
of  §63.133  through  §63.137  of  this 
subpsirt,  except  as  provided  in 
paragraphs  (b)(3)(i)(A)  and  {b)(3)(i)(B)  of 
this  section  and  §  63.138(a)(3)  of  this 
subpart. 

(A)  The  waste  management  units  may 
be  equipped  with  pressure  relief  devices 
that  vent  directly  to  the  atmosphere 
provided  the  pressure  relief  device  is 
not  used  for  plaimed  or  routine  venting 
of  emissions. 

(B)  The  pressure  relief  device  remains 
in  a  closed  position  at  all  times  except 
when  it  is  necessary  for  the  pressure 
relief  device  to  open  for  the  purpose  of 
preventing  physical  damage  or 
permanent  deformation  of  the  waste 
management  unit  in  accordance  with 
good  engineering  and  safety  practices. 

(ii)  Comply  with  the  applicable 
requirements  for  control  of  Table  8 
compounds  specified  in  §63.138  of  this 
subpart.  Alternatively,  the  owner  or 
operator  may  elect  to  comply  with  the 
provisions  specified  in  §  63.132(g)  of 
this  subpart. 

(iii)  Comply  with  the  applicable 
monitoring  and  inspection  requirements 
specified  in  §63.143  of  this  subpart. 
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(iv)  Comply  with  the  applicable 
recordkeeping  and  reporting 
requirements  specified  in  §§63.146  and 
63.147  of  this  subpart. 

(4)  Requirements  for  Group  2 
wastewater  streams.  For  wastewater 
streams  that  are  Group  2  for  both  Table 

8  and  Table  9  compounds,  comply  with 
the  recordkeeping  and  reporting 
requirements  specified  in  §§63.146  and 
63.147  of  this  subpart. 

(c)  How  to  determine  Group  1  or 
Group  2  status  for  Table  9  compounds. 
This  paragraph  provides  instructions  for 
determining  whether  a  wastewater 
stream  is  Group  1  or  Group  2  for  Table 

9  compounds.  Total  annual  average 
concentration  shall  be  determined 
according  to  the  procedures  specified  in 
§63.144(]b)  of  this  subpart.  Annual 
average  flow  rate  shall  be  determined 
according  to  the  procedures  specified  in 
§  63.144(c)  of  this  subpart. 

(1)  A  wastewater  stream  is  a  Group  1 
wastewater  stream  for  Table  9 
compounds  if: 

(i)  The  total  annual  average 
concentration  of  Table  9  compounds  is 
greater  than  or  equal  to  10,000  parts  per 
million  by  weight  at  any  flow  rate:  or 

(ii)  The  total  annual  average 
concentration  of  Table  9  compounds  is 
greater  than  or  equal  to  1,000  parts  jjer 
million  by  weight  and  the  axmual 
average  flow  rate  is  greater  than  or  equal 
to  10  liters  per  minute. 

(2)  A  wastewater  stream  is  a  Group  2 
wastewater  stream  for  Table  9 
compounds  if  it  is  not  a  Group  1 
wastewater  stream  for  Table  9 
compounds  by  the  criteria  in  paragraph 
(c)(1)  of  this  section. 

(d)  How  to  determine  Group  I  or 
Group  2  status  for  Table  8  compounds. 
This  paragraph  provides  instructions  for 
determining  whether  a  wastewater 
sream  is  Group  1  or  Group  2  for  Table 

8  compounds,  .\rinual  average 
concentration  for  each  Table  8 
compound  shall  be  determined 
according  to  the  procedures  specified  in 
§  63.144fb)  of  this  subpart.  Annual 
average  How  rate  shall  be  determined 
according  to  the  procedures  specified  in 
§  63.144(c)  of  this  subpart. 

(1)  A  wastewater  stream  is  a  Group  1 
wastewater  stream  for  Table  8 
compounds  if  the  annual  average  flow 
rate  is  0.02  liter  per  minute  or  greater 
and  the  annual  average  concentration  of 
any  individual  table  8  compound  is  10 
parts  per  million  by  weight  or  greater. 

(2)  A  wastewater  stream  is  a  Group  2 
wastewater  stream  for  Table  8 
compounds  if  the  annual  average  How 
rate  is  less  than  0.02  liter  per  minute  or 
the  annual  average  concentration  for 
each  individual  Table  8  compound  is 
less  than  10  parts  per  million  by  weight. 


(e)  How  to  designate  a  Group  1 
wastewater  stream.  The  owner  or 
operator  may  elect  to  designate  a 
wastewater  stream  a  Group  1 
wastewater  stream  in  order  to  comply 
with  paragraph  (a)(1)  or  (b)(1)  of  this 
section.  To  designate  a  wastewater 
stream  or  a  mixture  of  wastewater 
streams  a  Group  1  wastewater  stream, 
the  procedures  specified  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  section  and 
§  63.144(a)(2)  of  this  subpart  shall  be 
followed. 

(1)  From  the  point  of  determination 
for  each  wastewater  stream  that  is 
included  in  the  Group  1  designation  to 
the  location  where  the  owner  or 
operator  elects  to  designate  such 
wa.stewater  stream(s)  as  a  Group  1 
wastewater  stream,  the  owner  or 
operator  shall  comply  with  all 
applicable  emission  suppression 
requirements  specified  in  §§  63.133 
through  63.137. 

(2)  From  the  location  where  the  owner 
or  operator  designates  a  wastewater 
stream  or  mixture  of  wastewater  streams 
to  be  a  Group  1  wastewater  stream,  such 
Group  1  wastewater  stream  shall  be 
managed  in  accordance  with  all 
applicable  emission  suppression 
requirements  specified  in  §§63.133 
through  63.137  and  with  the  treatment 
requirements  in  §63.138  of  this  part. 

({)  Owners  or  operators  of  sources 
subject  to  this  subpart  shall  not  discard 
liquid  or  solid  organic  materials  with  a 
concentration  of  greater  than  10,000 
parts  per  million  of  Table  9  compounds 
(as  determined  by  analysis  of  the  stream 
composition,  engineering  calculations, 
or  process  knowledge,  according  to  the 
provisions  of  §63. 144(b)  of  this  subpart) 
from  a  chemical  manufacturing  process 
unit  to  water  or  wastewater,  unless  the 
receiving  stream  is  managed  and  treated 
as  a  Group  1  wastewater  stream.  This 
prohibition  does  not  apply  to  materials 
from  the  activities  listed  in  paragraphs 
(f)(1)  through  (f)(4)  of  this  section. 

(1)  Equipment  leaks; 

(2)  Activities  included  in 
maintenance  or  startup/shutdown/ 
malfunction  plans; 

(3)  Spills;  or 

(4)  Samples  of  a  size  not  greater  than 
reasonably  neces.sary  for  the  method  of 
analysis  that  is  used. 

(g)  Off-site  treatment  or  on-site 
treatment  not  owned  or  operated  by  the 
source  The  owner  or  operator  may  elect 
to  transfer  a  Group  1  wastewater  stream 
or  residual  removed  from  a  Group  1 
wastewater  stream  to  an  on-site 
treatment  operation  not  owned  or 
operated  by  the  owner  or  operator  of  the 
source  generating  the  wastewater  stream 
or  residual,  or  to  an  off-site  treatment 
operation. 


(1)  The  owner  or  operator  transferring 
the  wastewater  stream  or  residual  shall: 

(i)  Comply  with  the  provisions 
specified  in  §§63.133  through  63.137  of 
this  subpart  for  each  waste  management 
unit  that  receives  or  manages  a  Group  1 
wastewater  stream  or  residual  removed 
from  a  Group  1  wastewater  stream  prior 
to  shipment  or  transport. 

(iij  Include  a  notice  with  the 
shipment  or  transport  of  each  Group  1 
wastewater  stream  or  residual  removed 
from  a  Group  1  wastewater  stream.  The 
notice  shall  state  that  the  wastewater 
stream  or  residual  contains  organic 
hazardous  air  pollutants  that  are  to  be 
treated  in  accordance  with  the 
provisions  of  this  subpart.  When  the 
transport  is  continuous  or  ongoing  (for 
example,  discharge  to  a  publicly-owned 
treatment  works),  the  notice  shall  be 
submitted  to  the  treatment  operator 
initially  and  whenever  there  is  a  change 
in  the  required  treatment. 

(2)  The  owner  or  operator  may  not 
transfer  the  wastewater  stream  or 
residual  unless  the  transferee  has 
submitted  to  the  EPA  a  written 
certification  that  the  transferee  will 
manage  and  treat  any  Group  1 
wastewater  stream  or  residual  removed 
from  a  Group  1  wastewater  stream 
received  from  a  source  subject  to  the 
requirements  of  this  subpart  in 
accordance  with  the  requirements  of 
either  §§63.133  through  63.147,  or 

§  63.102(b)  of  subpart  F,  or  subpart  D  of 
this  part  if  alternative  emission 
limitations  have  been  granted  the 
transferor  in  accordance  with  those 
provisions.  The  certifying  entity  may 
revoke  the  written  certification  by 
sending  a  vkritten  statement  to  the  EPA 
and  the  owner  or  operator  giving  at  least 
90  days  notice  that  the  certifying  entity 
is  rescinding  acceptance  of 
responsibility  for  compliance  with  the 
regulatory  provisions  listed  in  this 
paragraph.  Upon  expiration  of  the 
notice  period,  the  owner  or  operator 
may  not  transfer  the  wastewater  stream 
or  residual  to  the  treatment  operation. 

(3)  By  providing  this  written 
certification  to  the  EPA,  the  certifying 
entity  accepts  responsibiUty  for 
compliance  with  the  regulatory 
provisions  listed  in  paragraph  (g)(2)  of 
this  section  with  respect  to  any 
shipment  of  wastewater  or  residual 
covered  by  the  written  certification. 
Failure  to  abide  by  any  of  those 
provisions  with  respect  to  such 
shipments  may  result  in  enforcement 
action  by  the  EPA  against  the  certifying 
entity  in  accordance  with  the 
enforcement  provisions  applicable  to 
violations  of  these  provisions  by  owners 
or  operators  of  sources. 
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(4)  Written  certifications  and 
revocation  statements,  to  the  EPA  from 
the  transferees  of  wastewater  or 
residuals  shall  be  signed  by  the 
responsible  official  of  the  certifying 
entity,  provide  the  name  and  address  of 
the  certifying  entity,  and  be  sent  to  the 
appropriate  EPA  Regional  Office  at  the 
addresses  listed  in  40  CFR  63.13.  Such 
uTitten  certifications  are  not 
transferable  by  the  treater. 

§  63. 1 33    Process  wastewater  provisions— 
wastewater  tanlcs. 

(a)  For  each  wastewater  tank  that 
receives,  manages,  or  treats  a  Group  1 
wastewater  stream  or  a  residual 
removed  from  a  Group  1  wastewater 
stream,  the  owner  or  operator  shall 
comply  with  the  requirements  of  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
as  specified  in  table  10  of  this  subpart. 

(1)  The  owner  or  operator  shall 
operate  and  maintain  a  fixed  roof  except 
that  if  the  wastewater  tank  is  used  for 
heating  wastewater,  or  treating  by 
means  of  an  exothermic  reaction  or  the 
contents  of  the  tank  is  sparged,  the 
owmer  or  operator  shall  comply  with  the 
requirements  specified  in  paragraph 
(a)(2)  of  this  section. 

(2)  The  owmer  or  operator  shall 
comply  with  the  requirements  in 
paragraphs  (b)  through  (h)  of  this 
section  and  shall  operate  and  maintain 
one  of  the  emission  control  techniques 
listed  in  paragraphs  (a)(2)(i)  through 
(a)(2)(iv)  of  this  section. 

(i)  A  fixed  roof  and  a  closed-vent 
system  that  routes  the  organic 
hazardous  air  pollutants  vapors  vented 
from  the  wastewater  tank  to  a  control 
device. 

(ii)  A  fixed  roof  and  an  internal 
floating  roof  that  meets  the  requirements 
specified  in  §  63.119(b)  of  this  subpart: 

(iii)  An  external  floating  roof  that 
meets  the  requirements  specified  in 
§§63. 119(c),  63.120(b)(5).  and 
63.12Q(b)(6)  of  this  subpart;  or 

(iv)  An  equivalent  means  of  emission 
limitation.  Determination  of  equivalence 
to  the  reduction  in  emissions  achieved 
by  the  requirements  of  paragraphs 
(a)(2)(i)  through  (a)(2)(iii)  of  this  section 
will  be  evaluated  according  to 
§  63.102(b)  of  subpart  F  of  this  part.  The 
determination  will  be  based  on  the 
application  to  the  Administrator  which 
shall  include  the  information  specified 
in  either  paragraph  (a)(2)(iv)(A)  or 
(a)(2)(iv)(B)  of  this  section. 

(A)  Actual  emissions  tests  that  use 
full-size  or  scale-model  wastewater 
tanks  that  accurately  collect  and 
measure  all  organic  hazardous  air 
pollutants  emissions  from  a  given 
control  technique,  and  that  accurately 
simulate  wind  and  account  for  other 


emission  variables  such  as  temperature 
and  barometric  pressure,  or 

(B)  An  engineering  evaluation  that  the 
Administrator  determines  is  an  accurate 
method  of  determining  equivalence. 

(b)  If  the  owner  or  operator  elects  to 
comply  with  the  requirements  of 
paragraph  (a)(2)(i)  of  this  section,  the 
fixed  roof  shall  meet  the  requirements  of 
paragraph  (b)(1)  of  this  section,  the 
control  device  shall  meet  the 
requirements  of  paragraph  (b)(2)  of  this 
section,  and  the  closed-vent  system 
shall  meet  the  requirements  of 
paragraph  fb)(3)  of  this  section. 

(1)  The  fixed-roof  shall  meet  the 
following  requirements: 

(i)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  the  fixed  roof  and 
all  openings  (e.g.,  access  hatches, 
sampling  ports,  and  gauge  wells)  shall 
be  maintained  in  accordance  with  the 
requirements  specified  in  §63.148  of 
this  subpart. 

(ii)  Each  opening  shall  be  maintained 
in  a  closed  position  (e.g..  covered  by  a 
lid)  at  all  times  that  the  wastewater  tank 
contains  a  Group  1  wastewater  stream  or 
residual  removed  from  a  Group  1 
wastewater  stream  except  when  it  is 
necessary  to  use  the  opening  for 
wastewater  sampling,  removal,  or  for 
equipment  inspection,  maintenance,  or 
repair. 

(2)  The  control  device  shall  be 
designed,  operated,  and  inspected  in 
accordance  with  the  requirements  of 
§63.139  of  this  subpart. 

(3)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  the  closed-vent 
system  shall  be  inspected  in  accordance 
with  the  requirements  of  §63.148  of  this 
subpart. 

(4)  For  any  fixed  roof  tank  and  closed- 
vent  system  that  is  operated  and 
maintained  under  negative  pressure,  the 
owner  or  operator  is  not  required  to 
comply  with  the  requirements  specified 
in  §63.148  of  this  subpart. 

(c)  If  the  ov^nner  or  operator  elects  to 
comply  with  the  requirements  of 
paragraph  (a)(2)(ii)  of  this  section,  the 
floating  roof  shall  be  inspected 
according  to  the  procedures  specified  in 
§  63.120(a)(2)  and  (a)(3)  of  this  subpart. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  if  the  owner  or 
operator  elects  to  comply  with  the 
requirements  of  paragraph  (a)(2)(iii)  of 
this  section,  seal  gaps  shall  be  measured 
according  to  the  procedures  specified  in 
§63.120(b)(2)(i)  through  (b)(4)  of  this 
subpart  and  the  wastewater  tank  shall 
be  inspected  to  determine  compliance 
with  §  63.120(b)(5)  and  fb)(6)  of  this 
subpart. 

(e)  If  the  owner  or  operator 
determines  that  it  is  unsafe  to  perform 
the  seal  gap  measurements  specified  in 


§63.120(b)(2)(i)  through  fb)(4)  of  this 
subpart  or  to  inspect  the  wastewater 
tank  to  determine  compliance  with 
§63.120(b)(5)  and  (b)(6)  of  this  subpart 
because  the  floating  roof  appears  to  be 
structurally  unsound  and  poses  an 
imminent  or  potential  danger  to 
inspecting  personnel,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  either  paragraph  (e)(1) 
or  (e)(2)  of  this  section. 

(1)  The  owner  or  operator  shall 
measure  the  seal  gaps  or  inspect  the 
wastewater  tank  within  30  calendar 
days  of  the  determination  that  the 
fioating  roof  is  unsafe,  or 

(2)  The  owner  or  operator  shall  empty 
and  remove  the  wastewater  tank  from 
service  within  45  calendar  days  of 
determining  that  the  roof  is  unsafe.  If 
the  wastewater  tank  cannot  be  emptied 
within  45  calendar  days,  the  owner  or 
operator  may  utilize  up  to  two 
extensions  of  up  to  30  additional 
calendar  days  each.  Documentation  of  a 
decision  to  utilize  an  extension  shall 
include  an  explanation  of  why  it  was 
unsafe  to  perform  the  inspection  or  seal 
gap  measurement,  shall  document  that 
alternate  storage  capacity  is  unavailable, 
and  shall  specify  a  schedule  of  actions 
that  will  ensure  that  the  wastewater 
tank  will  be  emptied  as  soon  as 
practical. 

(f)  Except  as  provided  in  paragraph  (el 
of  this  section,  each  wastewater  tank 
shall  be  inspected  initially,  and  semi- 
annually thereafter,  for  improper  work 
practices  in  accordance  with  §63.143  of 
this  subpart.  For  wastewater  tanks, 
improper  work  practice  includes,  but  is 
not  limited  to.  leaving  open  any  access 
door  or  other  opening  when  such  door 
or  opening  is  not  in  use. 

(g)  Except  as  provided  in  paragraph 
(e)  of  this  section,  each  wastewater  tank 
shall  be  inspected  for  control  equipment 
failures  as  defined  in  paragraph  (g)(1)  of 
this  section  according  to  the  schedule  in 
paragraphs  (g)(2)  and  (g)(3)  of  this 
section. 

(1)  Control  equipment  failures  for 
wastewater  tanks  include,  but  are  not 
limited  to.  the  conditions  specified  in 
paragraphs  (g)(l)(i)  through  (g)(l)(ix)  of 
this  section. 

(i)  The  floating  roof  is  not  resting  on 
either  the  surface  of  the  liquid  or  on  the 
leg  supports. 

Iii)  Tnere  is  stored  liquid  on  the 
floating  roof. 

(iii)  A  rim  .seal  is  detached  from  the 
floating  roof, 

(iv)  There  are  holes,  tears,  cracks  or 
gaps  in  the  rim  seal  or  seal  fabric  of  the 
floating  roof. 

(v)  Tnere  are  visible  gaps  between  the 
seal  of  an  internal  floating  roof  and  the 
wall  of  the  wastewater  tank. 
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(vi)  There  are  gaps  between  the 
metallic  shoe  seal  or  the  liquid  mounted 
primary  seal  of  an  external  floating  roof 
and  the  wall  of  the  wastewater  tank  that 
exceed  212  square  centimeters  per  meter 
of  tank  diameter  or  the  width  of  any 
portion  of  any  gap  between  the  primarv' 
seal  and  the  tank  wall  exceeds  3.81 
centimeters. 

(vii)  There  are  gaps  between  the 
secondary  seal  of  an  external  floating 
roof  and  the  wall  of  the  wastewater  tank 
that  exceed  21.2  square  centimeters  per 
meter  of  tank  diameter  or  the  width  of 
any  portion  of  any  gap  between  the 
secondary  seal  and  the  tank  wall 
exceeds  1.27  centimeters. 

(viii)  Where  a  metallic  shoe  seal  is 
used  on  an  external  floating  roof,  one 
end  of  the  metallic  shoe  does  not  extend 
into  the  stored  liquid  or  one  end  of  the 
metallic  shoe  does  not  extend  a 
minimum  vertical  distance  of  61 
centimeters  above  the  surface  of  the 
stored  liquid. 

(ix)  A  gasket,  joint,  lid.  cover,  or  door 
has  a  crack  or  gap,  or  is  broken. 

(2)  The  owner  or  operator  shall 
inspect  for  the  control  equipment 
failures  in  paragraphs  (g)(ll(i)  through 
(g)(l)(viii)  of  this  section  according  to 
the  schedule  specified  in  paragraphs  (c) 
and  (d)  of  this  section. 

(3)  The  owner  or  operator  shall 
inspect  for  the  control  equipment 
failures  in  paragraph  (g)(l)(ix)  of  this 
section  initially,  and  semi-annually 
thereafter. 

(h)  Except  as  provided  in  §63.140  of 
this  subpart,  when  an  improper  work 
practice  or  a  control  equipment  failure 
is  identified,  first  efforts  at  repair  shall 
be  made  no  later  than  5  calendar  days 
after  identification  and  repair  shall  be 
completed  within  45  calendar  days  after 
identification.  If  a  failure  that  is 
detected  during  inspections  required  by 
paragraphs  (a)(2)(i)  or  (a)(3)(ii)  of  this 
section  cannot  be  repaired  within  45 
calendar  days  and  if  the  vessel  cannot 
be  emptied  within  45  calendar  days,  the 
owner  or  operator  may  utilize  up  to  two 
extensions  of  up  to  30  additional 
calendar  days  each.  Documentation  of  a 
decision  to  utilize  an  extension  shall 
include  a  description  of  the  failure, 
shall  document  that  alternate  storage 
capacity  is  unavailable,  and  shall 
specify  a  schedule  of  actions  that  will 
ensure  that  the  control  equipment  will 
be  repaired  or  the  vessel  will  be  emptied 
as  soon  as  practical. 

§63.134    Proc«»s  \ii)astewaitef  provistons— 
aurfac*  knpoundnwnts. 

(a)  For  each  surface  impoundment 
that  receives,  manages,  or  treats  a  Group 
1  wastewater  stream  or  a  residual 
removed  from  a  Group  1  wastewater 


stream,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
paragraphs  (b).  (c),  and  (d]  of  this 
section. 

(b)  The  owner  or  operator  shall 
operate  and  maintain  on  each  surface 
impoundment  either  a  cover  (e.g..  air- 
supported  structure  or  rigid  cover)  and 
a  closed-vent  system  that  routes  the 
organic  hazardous  air  pollutants  vapors 
vented  from  the  surface  impoundment 
to  a  control  device  in  accordance  with 
paragraph  (b)(1)  of  this  section,  or  a 
floating  fle.xible  membrane  cover  as 
specified  in  paragraph  (b)(2)  of  this 
section. 

(1)  The  cover  and  all  openings  shall 
meet  the  following  requirements: 

(i)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  the  cover  and  all 
openings  (e.g..  access  hatches,  sampling 
ports,  and  gauge  wells)  shall  be 
maintained  in  accordance  with  the 
requirements  specified  in  §63.148  of 
this  subpart. 

(ii)  Each  opening  shall  be  maintained 
in  a  closed  position  (e.g..  covered  by  a 
lid)  at  all  times  that  a  Group  1 
wastewater  stream  or  residual  removed 
from  a  Group  1  wastewater  stream  is  in 
the  surface  impoundment  except  when 
it  is  necessary  to  use  the  opening  for 
sampling,  removal,  or  for  equipment 
inspection,  maintenance,  or  repair. 

(iii)  The  cover  shall  be  used  at  all 
times  that  a  Group  1  wastewater  stream 
or  residual  removed  from  a  Group  1 
wastewater  stream  is  in  the  surface 
impoundment  except  during  removal  of 
treatment  residuals  in  accordance  with 
40  CFR  268.4  or  closure  of  the  surface 
impoundment  in  accordance  with  40 
CFR  264.228. 

(2)  Floating  flexible  membrane  covers 
shall  meet  the  requirements  specified  in 
paragraphs  (b)(2)(i)  through  (b)(2)(vii)  of 
this  section. 

(i)  The  floating  flexible  cover  shall  be 
designed  to  float  on  the  liquid  surface 
during  normal  operations,  and  to  form 
a  continuous  barrier  over  the  entire 
surface  area  of  the  liquid. 

(ii)  The  cover  shall  be  fabricated  from 
a  synthetic  membrane  material  that  is 
either. 

(A)  High  density  polyethylene  (HOPE) 
with  a  thickness  no  less  than  2.5 
millimeters  (100  mils);  or 

(B)  A  material  or  a  composite  of 
different  materials  determined  to  have 
both  organic  permeability  properties 
that  are  equivalent  to  those  of  the 
material  listed  in  paragraph  (b)(2)(i)  of 
this  section,  and  chemical  and  physical 
properties  that  maintain  the  material 
integrity  for  the  intended  service  life  of 
the  material 

(iii)  The  cover  shall  be  installed  in  a 
manner  such  «hat  there  are  no  visible 


cracks,  holes,  gaps,  or  other  open  spaces 
between  cover  section  seams  or  between 
the  interface  of  the  cover  edge  and  its 
foundation  mountings. 

(iv)  Except  as  provided  for  in 
paragraph  Cb)(2)(v)  of  this  section,  each 
opening  in  the  floating  membrane  cover 
shall  be  equipped  with  a  closure  device 
designed  to  operate  such  that  when  the 
closure  device  is  secured  in  the  closed 
position  there  are  no  visible  cracks, 
holes,  gaps,  or  other  open  spaces  in  the 
closure  device  or  between  the  perimeter 
of  the  cover  opening  and  the  closure 
device. 

(v)  The  floating  membrane  cover  may 
be  equipped  with  one  or  more 
emergency  cover  drains  for  removal  of 
stormwater.  Each  emergency  cover  drain 
shall  be  equipped  with  a  slotted 
membrane  fabric  cover  that  covers  at 
least  90  percent  of  the  area  of  the 
opening  or  a  flexible  fabric  sleeve  seal. 

(vi)  The  closure  devices  shall  be  made 
of  suitable  materials  that  will  minimize 
exposure  of  organic  hazardous  air 
pollutants  to  the  atmosphere,  to  the 
extent  practical,  and  will  maintain  the 
integrity  of  the  equipment  throughout 
its  intended  service  life.  Factors  to  be 
considered  in  designing  the  closure 
devices  shall  include:  The  effects  of  any 
contact  with  the  liquid  and  its  vapor 
managed  in  the  surface  impoundment; 
the  effects  of  outdoor  exposure  to  wind, 
moisture,  and  sunlight;  and  the 
operating  practices  used  for  the  surface 
impoundment  on  which  the  floating 
membrane  cover  is  installed. 

(vii)  Whenever  a  Group  1  wastewater 
stream  or  residual  from  a  Group  1 
wastewater  stream  is  in  the  surface 
impoundment,  the  floating  membrane 
cover  shall  float  on  the  liquid  and  each 
closure  device  shall  be  secured  in  the 
closed  position.  Opening  of  closure 
devices  or  removal  of  the  cover  is 
allowed  to  provide  access  to  the  surface 
impoundment  for  performing  routine 
inspection,  maintenance,  or  other 
activities  needed  for  normal  operations 
and/or  to  remove  accumulated  sludge  or 
other  residues  from  the  bottom  of 
surface  impwundment.  Openings  shall 
be  maintained  in  accordance  with 
§63.148  of  this  subpart. 

(3)  The  control  device  shall  be 
designed,  operated,  and  inspected  in 
accordance  with  §63.139  of  this 
subpart. 

(4)  Except  as  provided  in  paragraph 
(b)(5)  of  this  section,  the  closed-vent 
system  shall  be  inspected  in  accordance 
with  §63.148  of  this  subpart. 

(5)  For  any  cover  and  closed-vent 
system  that  is  operated  and  maintained 
under  negative  pressure,  the  owner  or 
operator  is  not  required  to  comply  with 
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the  requirements  specified  in  §63.148  of 
this  subpart. 

(c)  Each  surface  impoundment  shall 
be  inspected  initially,  and  semi- 
annually thereafter,  for  improper  work 
practices  and  control  equipment  failures 
in  accordance  with  §  63.143  of  this 
subpart. 

(1)  For  surface  impoundments, 
improper  work  practice  includes,  but  is 
not  limited  to,  leaving  open  any  access 
hatch  or  other  opening  w'f^en  such  hatch 
or  opening  is  not  in  use. 

(2)  For  surface  impoundments, 
control  equipment  failure  includes,  but 
is  not  limited  to,  any  time  a  joint,  lid, 
cover,  or  door  has  a  crack  or  gap,  or  is 
broken. 

(d)  Except  as  provided  in  §  63.140  of 
this  subpart,  when  an  improper  work 
practice  or  a  control  equipment  failure 
is  identified,  first  efforts  at  repair  shall 
be  made  no  later  than  5  calendar  days 
after  identification  and  repair  shall  be 
completed  writhin  45  calendar  days  after 
identification. 

§63.135    Process wast»water provisions— 
containers. 

(a)  For  each  container  that  receives, 
manages,  or  treats  a  Group  1  wastewater 
stream  or  a  residual  removed  from  a 
Group  1  wastewater  stream,  the  owner 
or  operator  shall  comply  with  the 
requirements  of  paragraphs  fb)  through 
(f)  of  this  section. 

(b)  The  owner  or  operator  shall 
operate  and  maintain  a  cover  on  each 
container  used  to  handle,  transfer,  or 
store  a  Group  1  wastewater  stream  or 
residual  removed  from  a  Group  1 
wastewater  stream  in  accordance  with 
the  following  requirements: 

(1)  Except  as  provided  in  paragraph 
{d)(4)  of  this  section,  if  the  capacity  of 
the  container  is  greater  than  0.42  m^,  the 
cover  and  all  openings  (e.g.,  bungs, 
hatches,  sampUng  ports,  and  pressure 
relief  devices)  shall  be  maintained  in 
accordance  with  the  requirements 
specified  in  §63.148  of  this  subpart. 

(2)  If  the  capacity  of  the  container  is 
less  than  or  equal  to  0.42  m^,  the  owner 
or  operator  shall  comply  with  either 
paragraph  (b)(2)(i)  or  (b)(2)(ii)  of  this 
section. 

(i)  The  container  must  meet  existing 
Department  of  Transportation 
specifications  and  testing  requirements 
under  49  CFR  part  178;  or 

(ii)  Except  as  provided  in  paragraph 
(d)(4)  of  this  section,  the  cover  and  all 
openings  shall  be  maintained  without 
leaks  as  specified  in  §  63.148  of  this 
subpart. 

(3)  The  cover  and  all  openings  shall 
be  maintained  in  a  closed  position  (e.g., 
covered  by  a  lid)  at  all  times  that  a 
Group  1  wastewater  stream  or  residual 


removed  from  a  Group  1  wastewater 
stream  is  in  the  container  except  when 
it  is  necessary  to  use  the  opening  for 
filling,  removal,  inspection,  sampling, 
or  pressure  relief  events  related  to  safety 
considerations. 

(c)  For  containers  with  a  capacity 
greater  than  or  equal  to  0.42  m'.  a 
submerged  fill  pipe  shall  be  used  when 
a  container  is  being  filled  by  pumping 
with  a  Group  1  wastewater  stream  or 
residual  removed  from  a  Group  1 
wastewater  stream. 

(1)  The  submerged  fill  pipe  outlet 
shall  extend  to  no  more  than  6  inches 
or  within  two  fill  pip)e  diameters  of  the 
bottom  of  the  container  while  the 
container  is  being  filled. 

(2)  The  cover  shall  remain  in  place 
and  all  openings  shall  be  maintained  in 
a  closed  position  except  for  those 
openings  required  for  the  submerged  fill 
pipe  and  for  venting  of  the  container  to 
prevent  physical  damage  or  permanent 
deformation  of  the  container  or  cover. 

(d)  During  treatment  of  a  Group  1 
wastewater  stream  or  residual  removed 
from  a  Group  1  wastewater  stream, 
including  aeration,  thermal  or  other 
treatment,  in  a  container,  whenever  it  is 
necessary  for  the  container  to  be  open, 
the  container  shall  be  located  within  an 
enclosure  with  a  closed-vent  system  that 
routes  the  organic  hazardous  air 
pollutants  vapors  vented  from  the 
container  to  a  control  device. 

(1)  Except  as  provided  in  paragraph 
(d)(4)  of  this  section,  the  enclosure  and 
all  openings  (e.g.,  doors,  hatches)  shall 
be  maintained  in  accordance  with  the 
requirements  specified  in  §63.148  of 
this  subpart. 

(2)  The  control  device  shall  be 
designed,  operated,  and  inspected  in 
accordance  with  §63.139  of  this 
subpart. 

(3)  Except  as  provided  in  paragraph 
(d)(4)  of  this  section,  the  closed-vent 
system  shall  be  inspected  in  accordance 
with  §  63.148  of  this  subpart. 

(4)  For  any  enclosure  and  closed-vent 
system  that  is  operated  and  maintained 
under  negative  pressure,  the  owner  or 
operator  is  not  required  to  comply  with 
the  requirements  specified  in  §  63.148  of 
this  subpart. 

(e)  Each  container  shall  be  insp)ected 
initially,  and  semi-annually  thereafter, 
for  improper  work  practices  and  control 
equipment  failures  in  accordance  with 
§63.143  of  this  subpart. 

(1)  For  containers,  improper  work 
practice  includes,  but  is  not  limited  to, 
leaving  open  any  access  hatch  or  other 
opening  when  such  hatch  or  opening  is 
not  in  use. 

(2)  For  containers,  control  equipment 
failure  includes,  but  is  not  limited  to, 


any  time  a  cover  or  door  has  a  gap  or 
crack,  or  is  broken. 

(f)  Except  as  provided  in  §  63.140  of 
this  subpart,  when  an  improper  work 
practice  or  a  control  equipment  failure 
is  identified,  first  efforts  at  repair  shall 
be  made  no  later  than  5  calendar  days 
after  identification  and  repair  shall  be 
completed  within  15  calendar  days  after 
identification. 

$  63. 1 36    Process  wastewater  provisions— 
individual  drain  systems. 

(a)  For  each  individual  drain  system 
that  receives  or  manages  a  Group  1 
wastewater  stream  or  a  residual 
removed  from  a  Group  1  wastewater 
stream,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
paragraphs  (bj.  (c).  and  (d)  or  with 
paragraphs  (e),  (f).  and  (g)  of  this 
section. 

(b)  If  the  owner  or  operator  elects  to 
comply  wdth  this  paragraph,  the  owTier 
or  operator  shall  operate  and  maintain 
on  each  opening  in  the  individual  drain 
system  a  cover  and  if  vented,  route  the 
vapors  to  a  process  or  through  a  closed 
vent  system  to  a  control  device.  The 
owner  or  operator  shall  comply  with  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(5)  of  this  section. 

(1)  The  cover  and  all  openings  shall 
meet  the  following  requirements: 

(i)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  the  cover  and  all 
Of)enings  (e.g.,  access  hatches,  sampling 
ports)  shall  be  maintained  in  accordance 
with  the  requirements  specified  in 
§  63.148  of  this  subpart. 

(ii)  The  cover  ana  all  openings  shall 
be  maintained  in  a  closed  position  at  all 
times  that  a  Group  1  wastewater  stream 
or  residual  removed  from  a  Group  1 
wastewater  stream  is  in  the  drain  system 
except  when  it  is  necessary  to  use  the 
opening  for  sampling  or  removal,  or  for 
equipment  mspection.  maintenance,  or 
repair. 

(2)  The  control  device  shall  be 
designed,  operated,  and  inspected  in 
accordance  with  §63.139  of  this 
subpart. 

(3)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  the  closed-vent 
system  shall  be  inspected  in  accordance 
with  §63.148  of  this  subpart. 

(4)  For  any  cover  and  closed- vent 
system  that  is  operated  and  maintained 
under  negative  pressure,  the  owner  or 
operator  is  not  required  to  comply  with 
the  requirements  specified  in  §  63.148  of 
this  subpart. 

(5)  The  individual  drain  system  shall 
be  designed  and  operated  to  segregate 
the  vapors  within  the  system  from  other 
drain  systems  and  the  atmosphere. 

(c)  Each  individual  drain  system  shall 
be  inspected  initially,  and  semi- 
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annually  thereafter,  for  improper  work 
practices  and  control  equipment 
failures,  in  accordance  with  the 
inspection  requirements  specified  in 
table  11  of  this  subpart. 

(1)  For  individual  drain  systems, 
improper  work  practice  includes,  but  is 
not  limited  to,  leaving  open  any  access 
hatch  or  other  opening  when  such  hatch 
or  opening  is  not  in  use  for  sampling  or 
removal,  or  for  equipment  inspection, 
maintenance,  or  repair. 

(2)  For  individual  drain  systems, 
control  equipment  failure  includes,  but 
is  not  limited  to,  any  time  a  joint,  lid, 
cover,  or  door  has  a  gap  or  crack,  or  is 
broken. 

(d)  Except  as  provided  in  §63  140  of 
this  subpart,  when  an  improper  work 
practice  or  a  control  equipment  failure 
is  identified,  first  efforts  at  repair  shall 
be  made  no  later  than  5  calendar  days 
after  identification  and  repair  shall  be 
completed  within  15  calendar  days  after 
identification. 

(e)  If  the  owner  or  operator  elects  to 
comply  with  this  paragraph,  the  owner 
or  operator  shall  comply  with  the 
requirements  in  paragraphs  (e)ll) 
through  (e)(3)  of  this  section: 

(1)  Each  drain  shall  be  equipped  with 
water  seal  controls  or  a  tightly  fitting 
cap  or  plug.  The  owner  or  operator  shall 
comply  with  paragraphs  (e)(l)(i)  and 
(e)(l)(ii)  of  this  section. 

(i)  For  each  drain  equipped  with  a 
water  seal,  the  owner  or  operator  shall 
ensure  that  the  water  seal  is  maintained. 
For  example,  a  flow-monitoring  device 
indicating  positive  flow  from  a  main  to 
a  branch  water  line  supplying  a  trap  or 
water  being  continuously  dripped  into 
the  trap  by  a  hose  could  be  used  to 
verify  flow  of  water  to  the  trap.  Visual 
observation  is  also  an  acceptable 
ahemative. 

(ii)  If  a  water  seal  is  used  on  a  drain 
receiving  a  Group  1  wastewater,  the 
owner  or  operator  shall  either  extend 
the  pipe  discharging  the  wastewater 
below  the  liquid  surface  in  the  water 
seal  of  the  receiving  drain,  or  install  a 
flexible  shield  (or  other  enclosure  which 
restricts  wind  motion  across  the  open 
area  between  the  pipe  and  the  drain) 
that  encloses  the  space  between  the  pipe 
discharging  the  wastewater  to  the  drain 
receiving  the  wastewater.  (Water  seals 
which  are  used  on  hubs  receiving  Group 
2  wastewater  for  the  purpose  of 
eliminating  cross  ventilation  to  drains 
carrying  Group  1  wastewater  are  not 
required  to  have  a  flexible  cap  or 
extended  subsurface  discharging  pipe.) 

(2)  Each  junction  box  shallbe 
equipped  with  a  tightly  fitting  solid 
cover  (i.e..  no  visible  gaps,  cracks,  or 
holes)  which  shall  be  kept  in  place  at  all 
times  except  during  inspection  and 


maintenance.  If  the  junction  box  is 
vented,  the  owner  or  operator  shall 
comply  with  the  requirements  in 
paragraph  (e)(2)(i)  or  (e)(2)(ii)  of  this 
section. 

(i)  The  junction  box  shall  be  vented  to 
a  process  or  through  a  closed  vent 
system  to  a  control  device.  The  closed 
vent  system  shall  be  inspected  in 
accordance  with  the  requirements  of 
§63.148  and  the  control  device  shall  be 
designed,  operated,  and  inspected  in 
accordance  with  the  requirements  of 
§63.139. 

(ii)  If  the  junction  box  is  filled  and 
emptied  by  gravity  flow  (i.e..  there  is  no 
pump)  or  is  operated  with  no  more  fhan 
slight  fluctuations  in  the  liquid  level, 
the  owner  or  operator  may  vent  the 
junction  box  to  the  atmosphere 
provided  that  the  junction  box  complies 
with  the  requirements  in  paragraphs 
(e)(2)(ii)(A)  and  (e)(2)(ii)(B)  of  this 
section. 

(A)  The  vent  pipe  shall  be  at  least  90 
centimeters  in  length  and  no  greater 
than  10.2  centimeters  in  nominal  inside 
diameter. 

(B)  Water  seals  shall  be  installed  and 
maintained  at  the  wastewater 
entrance(s)  to  or  exit  from  the  junction 
box  restricting  ventilation  in  the 
individual  drain  system  and  between 
components  in  the  indiv.dual  drain 
system.  The  owner  or  operator  shall 
demonstrate  (e.g.,  by  visual  inspection 
or  smoke  test)  upon  request  by  the 
Administrator  that  the  junction  box 
water  seal  is  properly  designed  and 
restricts  ventilation. 

(3)  Each  sewer  line  shall  not  be  open 
to  the  atmosphere  and  shall  be  covered 
or  enclosed  in  a  manner  so  as  to  have 
no  visible  gaps  or  cracks  in  joints,  seals, 
or  other  emission  interfaces. 

(f)  Equipment  used  to  comply  with 
paragraphs  (e)(1),  (e)(2),  or  (e)(3)  of  this 
section  shall  be  inspected  as  follows: 

(1)  Each  drain  using  a  tightly  fitting 
cap  or  plug  shall  be  visually  inspected 
initially,  and  semi-annually  thereafter, 
to  ensure  caps  or  plugs  are  in  place  and 
that  there  are  no  gaps,  cracks,  or  other 
holes  in  the  cap  or  plug. 

(2)  Each  junction  box  shall  be  visually 
inspected  initially,  and  semi-armually 
thereafter,  to  ensure  that  there  are  no 
gaps,  cracks,  or  other  holes  in  the  cover. 

(3)  The  unburied  portion  of  each 
sewer  line  shall  be  visually  inspected 
initially,  and  semi-annually  thereafter, 
for  indication  of  cracks  or  gaps  that 
could  result  in  air  emissions. 

(g)  Except  as  provided  in  §63.140  of 
this  subpart,  when  a  gap,  hole,  or  crack 
is  identified  in  a  joint  or  cover,  first 
efforts  at  repair  shall  be  made  no  later 
than  5  calendar  days  after  identification. 


and  repair  shall  be  completed  within  15 
calendar  days  after  identification. 

§63.137  Process  wastewater  provisions— 
oit-water  separators. 

(a)  For  each  oil-water  separator  that 
receives,  manages,  or  treats  a  Group  1 
wastewater  stream  or  a  residual 
removed  from  a  Group  1  wastewater 
stream,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  section 
and  shall  operate  and  maintain  one  of 
the  following: 

(1)  A  fixed  roof  and  a  closed  vent 
system  that  routes  the  organic 
hazardous  air  pollutants  vapors  vented 
from  the  oil-water  separator  to  a  control 
device.  The  fixed  roof,  closed-vent 
system,  and  control  device  shall  meet 
the  requirements  specified  in  paragraph 
(b)  of  this  section; 

(2)  A  floating  roof  meeting  the 
requirements  in  40  CFR  part  60,  subpart 
QQQ  §§60.693-2(a)(l)(i).  (a)(l)(ii). 
(a)(2),  (a)(3),  and  (a)(4).  For  portions  of 
the  oil-water  separator  where  it  is 
infeasible  to  construct  and  operate  a 
floating  roof,  such  as  over  the  weir 
mechanism,  the  owner  or  operator  shall 
operate  and  maintain  a  fixed  roof, 
closed  vent  system,  and  control  device 
that  meet  the  requirements  specified  in 
paragraph  (b)  of  this  section. 

(3)  An  equivalent  means  of  emission 
limitation.  Determination  of  equivalence 
to  the  reduction  in  emissions  achieved 
by  the  requirements  of  paragraphs  (a)(1) 
and  (a)(2)  of  this  section  will  be 
evaluated  according  to  §63. 102(b)  of 
subpart  F  of  this  part.  The 
determination  will  be  based  on  the 
application  to  the  Administrator  which 
shall  include  the  information  specified 
in  either  paragraph  (a)(3)(i)  or  (a)(3)(ii) 
of  this  section. 

(i)  Actual  emissions  tests  that  use  full- 
size  or  scale-model  oil-water  separators 
that  accurately  collect  and  measure  all 
organic  hazardous  air  pollutants 
emissions  from  a  given  control 
technique,  and  that  accurately  simulate 
wind  and  account  for  other  emission 
variables  such  as  temperature  and 
barometric  pressure,  or 

(ii)  An  engineering  evaluation  that  the 
Administrator  determines  is  an  accurate 
method  of  determining  equivalence. 

fb)  If  the  owner  or  operator  elects  to 
comply  with  the  requirements  of 
paragraphs  (a)(1)  or  (a)(2)  of  this  section, 
the  fixed  roof  shall  meet  the 
requirements  of  paragraph  (b)(1)  of  this 
section,  the  control  device  shall  meet 
the  requirements  of  paragraph  (b)(2)  of 
this  section,  and  the  closed-vent  system 
shall  meet  the  requirements  of 
paragraph  [b)(3)  of  this  section. 
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(1)  The  fixed-roof  shall  meet  the 
following  requirements: 

(i)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  the  fixed  roof  and 
all  openings  (e.g.,  access  hatches, 
sampling  ports,  and  gauge  wells)  shall 
be  maintained  in  accordance  with  the 
requirements  specified  in  §63.148  of 
this  subpart. 

(ii)  Each  opening  shall  be  maintained 
in  a  closed,  sealed  position  (e.g., 
covered  by  a  lid  that  is  gasketed  and 
latched)  at  all  times  that  the  oil-water 
separator  contains  a  Group  1  wastewater 
stream  or  residual  removed  from  a 
Group  1  wastewater  stream  except  when 
it  is  necessary  to  use  the  opening  for 
sampling  or  removal,  or  for  equipment 
inspection,  maintenance,  or  repair. 

(2)  The  control  device  shall  be 
designed,  operated,  and  inspected  in 
accordance  with  the  requirements  of 
§63.139  of  this  subpart. 

(3)  Except  as  provided  in  paragraph 
(b)(4)  of  this  section,  the  closed-vent 
system  shall  be  inspected  in  accordance 
with  the  requirements  of  §63.148  of  this 
subpart. 

(4)  For  any  fixed  roof  and  closed-vent 
system  that  is  operated  and  maintained 
under  negative  pressure,  the  owner  or 
operator  is  not  required  to  comply  with 
the  requirements  of  §63.148  of  this 
subpart. 

(c)  If  the  owner  or  operator  elects  to 
comply  with  the  requirements  of 
paragraph  (a)(2)  of  this  section,  seal  gaps 
shall  be  measured  according  to  the 
procedures  specified  in  40  CFR  part  60. 
subpart  QQQ  §60.696(d)(l)  and  the 
schedule  specified  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  section. 

(1)  Measurement  of  primary  seal  gaps 
shall  be  performed  within  60  calendar 
days  after  installation  of  the  floating 
roof  and  introduction  of  a  Group  1 
wastewater  stream  or  residual  removed 
from  a  Group  1  wastewater  stream  and 
once  every  5  years  thereafter. 

(2)  Measurement  of  secondary  seal 
gaps  shall  be  performed  within  60 
calendar  days  after  installation  of  the 
floating  roof  and  introduction  of  a 
Group  1  wastewater  stream  or  residual 
removed  from  a  Group  1  wastewater 
stream  and  once  every  year  thereafter. 

(d)  Each  oil-water  separator  shall  be 
inspected  initially,  and  semi-annually 
thereafter,  for  improper  work  practices 
in  accordance  with  §63.143  of  this 
subpart.  For  oil-water  separators, 
improper  work  practice  includes,  but  is 
not  limited  to.  leaving  open  or 
ungasketed  any  access  door  or  other 
opening  when  such  door  or  opening  is 
not  in  use. 

(e)  Each  oil-water  separator  shall  be 
inspected  for  control  equipment  failures 
as  defined  in  paragraph  (e)(1)  of  this 


section  according  to  the  schedule 
specified  in  paragraphs  (e)(2)  and  (e)(3) 
of  this  section. 

(1)  For  oil-water  separators,  control 
equipment  failure  includes,  but  is  not 
limited  to,  the  conditions  specified  in 
paragraphs  (e)(l)(i)  through  (e)(l)(vii)  of 
this  section. 

(i)  The  floating  roof  is  not  resting  on 
either  the  surface  of  the  liquid  or  on  the 
leg  supports. 

(ii)  There  is  stored  liquid  on  the 
floating  roof. 

(iii)  A  rim  seal  is  detached  from  the 
floating  roof 

(iv)  There  are  holes,  tears,  or  other 
open  spaces  in  the  rim  seal  or  seal  fabric 
of  the  floating  roof. 

(v)  There  are  gaps  between  the 
primary  seal  and  the  separator  wall  that 
exceed  67  square  centimeters  per  meter 
of  separator  wall  perimeter  or  the  width 
of  any  portion  of  any  gap  between  the 
primary  seal  and  the  separator  wall 
exceeds  3.8  centimeters. 

(vi)  There  are  gaps  between  the 
secondary  seal  and  the  separator  wall 
that  exceed  6.7  square  centimeters  per 
meter  of  separator  wall  perimeter  or  the 
width  of  any  portion  of  any  gap  between 
the  secondary  seal  and  the  separator 
wall  exceeds  1.3  centimeters. 

(vii)  A  gasket,  joint,  lid.  cover,  or  door 
has  a  gap  or  crack,  or  is  broken. 

(2)  The  owner  or  operator  shall 
inspect  for  the  control  equipment 
failures  in  paragraphs  (e)(l)(i)  through 
(e)(l)(vi)  of  this  section  according  to  the 
schedule  specified  in  paragraph  (c)  of 
this  section. 

(3)  The  owner  or  operator  shall 
inspect  for  control  equipment  failures  in 
paragraph  (e)(l)(vii)  of  this  section 
initially,  and  semi-annually  thereafter. 

(f)  Except  as  provided  in  §63.140  of 
this  subpart,  when  an  improper  work 
practice  or  a  control  equipment  failure 
is  identified,  first  efforts  at  repair  shall 
be  made  no  later  than  5  calendar  days 
after  identification  and  repair  shall  be 
completed  within  45  calendar  days  after 
identification. 

§  63. 1 38    Proc«n  wastewater  provisions— 
Perfonnanca  standards  for  treatment 
proceaaes  managing  Group  1  wastewater 
streams  and/or  residuais  removed  from 
Group  1  wastewater  streams. 

(a)  General  requirements.  This  section 
specifies  the  performance  standards  for 
treating  Group  1  wastewater  streams. 
The  owner  or  operator  shall  comply 
with  the  requirements  as  specified  in 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section.  Where  multiple  compliance 
options  are  provided,  the  options  may 
be  used  in  combination  for  different 
wastewater  streams  and/or  for  different 
compounds  (e.g..  Table  8  versus  Table  9 


compounds)  in  the  same  wastewater 
streams,  except  where  otherwise 
provided  in  this  section.  Once  a  Group 
1  wastewater  stream  or  residual 
removed  from  a  Group  1  wastewater 
stream  has  been  treated  in  accordance 
with  this  subpart,  it  is  no  longer  subject 
to  ^e  requirements  of  this  subpart. 

(1)  Existing  source.  If  the  wastewater 
stream,  at  an  existing  source,  is  Group 
1  for  Table  9  compounds,  comply  with 
§63. 138(b). 

(2)  New  source.  If  the  wastewater 
stream,  at  a  new  source,  is  Group  1  for 
Table  8  compounds,  comply  with 

§  63.138(c).  If  the  wastewater  stream,  at 
a  new  source,  is  Group  1  for  Table  9 
compounds,  comply  with  §  63.138(b).  If 
the  wastewater  stream,  at  a  new  source. 
is  Group  1  for  Table  8  and  Table  9 
compounds,  comply  with  both 
§  63.138(b)  and  §63, 138(c), 

Note  to  paragraph  (a)(2):  The  requirements 
for  Table  8  and/or  Table  9  compounds  are 
similar  and  often  identical 

(3)  Biological  treatment  processes. 
Biological  treatment  processes  in 
compliance  with  this  section  may  be 
either  open  or  closed  biological 
treatment  processes  as  defined  in 
§63.111.  An  open  biological  treatment 
process  in  compliance  with  this  section 
need  not  be  covered  and  vented  to  a 
control  device  as  required  in  §  63.133 
through  §  63 , 1 3  7  of  this  subpart  An 
open  or  a  closed  biological  treatment 
process  in  compliance  with  this  section 
and  using  §63. 145(f)  or  §63. 145(g)  of 
this  subpart  to  demonstrate  compliance 
is  not  subject  to  the  requirements  of 
§63.133  through  §63.137  of  this 
subpart.  A  closed  biological  treatment 
process  in  compliance  with  this  section 
and  using  §  63.145(e)  of  this  subpart  to 
demonstrate  compliance  shall  comply 
with  the  requirements  of  §63  133 
through  §63.137  of  this  subpart.  Waste 
management  units  upstream  of  an  open 
or  closed  biological  treatment  process 
shall  meet  the  requirements  of  §63.133 
through  §63.137  of  this  subpart,  as 
applicable. 

(4)  Performance  tests  and  des)gn 
evaluations.  If  design  steam  stripper 
option  (§  63.138(d))  or  Resource 
Conservation  and  Recovery  Act  (RCRA) 
option  (§  63.138(h))  is  selected  to 
comply  with  this  section,  neither  a 
design  evaluation  nor  a  performance  test 
is  required.  For  any  other  non-biological 
treatment  process,  and  for  closed 
biological  treatment  processes  as 
defined  in  §63  111  of  this  subpart,  the 
owTier  or  operator  shall  conduct  either 

a  design  evaluation  as  specified  in 
§63.138(j).  or  a  performance  test  as 
specified  in  §63.145.  of  this  subpart. 
For  each  open  biological  treatment 


2758  Federal  Register  /  Vol.  62.  No.  12  /  Friday.  January  17,  1997  /  Rules  and  Regulations 


process  as  defined  in  §63.111  of  this 
subpart,  the  owner  or  operator  shall 
conduct  a  performance  lest  as  specified 
in  §63.145  of  this  subpart. 

Note  to  paragraph  (a)(4):  Some  open 
biological  treatment  processes  may  not 
require  a  performance  test.  Refer  to 
§63. 145(h)  and  table  36  of  this  subpart  to 
determine  whether  the  biological  treatment 
process  meets  the  criteria  that  exempt  the 
owner  or  operator  from  conducting  a 
performance  test. 

(5)  Control  device  requirements. 
When  gases  are  vented  from  the 
treatment  process,  the  owner  or  operator 
shall  comply  with  the  applicable  control 
device  requirements  specified  in 
§63.139  and  §63.145  (i)  and  (j).  and  the 
applicable  leak,  inspection  provisions 
specified  in  §63.148.  of  this  subpart. 
This  requirement  does  not  apply  to  any 
open  biological  treatment  process  that 
meets  the  mass  removal  requirements. 
Vents  from  anaerobic  biological 
treatment  processes  may  be  routed 
through  hard-piping  to  a  fuel  gas 
system. 

(6)  Residuals:  general.  When  residuals 
result  from  treating  Group  1  wastewater 
streams,  the  owner  or  operator  shall 
comply  with  the  requirements  for 
residuals  specified  in  §63.138(k)  of  this 
subpart. 

(7)  Treatment  using  a  series  of 
treatment  processes.  In  ail  cases  where 
the  wastewater  provisions  in  this 
subpart  allow  or  require  the  use  of  a 
treatment  process  or  control  device  to 
comply  with  emissions  limitations,  the 
owner  or  operator  may  use  multiple 
treatment  processes  or  control  devices, 
respectively.  For  combinations  of 
treatment  processes  where  the 
wastewater  stream  is  conveyed  by  hard- 
piping,  the  owner  or  operator  shall 
comply  with  either  the  requirements  of 
paragraph  (a)(7)(i)  or  (a)(7)(ii)  of  this 
section.  For  combinations  of  treatment 
processes  where  the  wastewater  stream 
is  not  conveyed  by  hard-piping,  the 
owner  or  operator  shall  comply  with  the 
requirements  of  [>aragraph  (a)(7](ii)  of 
this  section.  For  combinations  of  control 
devices,  the  owner  or  operator  shall 
comply  with  the  requirements  of 
paragraph  (a)(7)(i)  of  this  section. 

(iKA)  For  combinations  of  treatment 
processes,  the  wastewater  stream  shall 
be  conveyed  by  hard-piping  between  the 
treatment  processes.  For  combinations 
of  control  devices,  the  vented  gas  stream 
shall  be  conveyed  by  hard-piping 
between  the  control  devices. 

(B)  For  combinations  of  treatment 
processes,  each  treatment  process  shall 
meet  the  applicable  requirements  of 
§  63.133  through  §  63.137  of  this  subpart 
except  as  provided  in  paragraph  (a)(3)  of 
this  section. 


(C)  The  owner  or  operator  shall 
identify,  and  keep  a  record  of,  the 
combination  of  treatment  processes  Or  of 
control  devices,  including  identification 
of  the  first  and  last  treatment  process  or 
control  device.  The  owner  or  operator 
shall  include  this  information  as  part  of 
the  treatment  process  description 
reported  in  the  Notification  of 
Compliance  Status. 

(D)  The  perfonnance  test  or  design 
evaluation  shall  determine  compliance 
across  the  combination  of  treatment 
processes  or  control  devices.  If  a 
performance  test  is  conducted,  the 
"inlet"  shall  be  the  point  at  which  the 
wastewater  stream  or  residual  enters  the 
first  treatment  process,  or  the  vented  gas 
stream  enters  the  first  control  device. 
The  "outlet"  shall  be  the  point  at  which 
the  treated  wastewater  stream  exits  the 
last  treatment  process,  or  the  vented  gas 
stream  exits  the  last  control  device. 

(ii)(A)  For  combinations  of  treatment 
processes,  each  treatment  process  shall 
meet  the  applicable  requirements  of 
§63.133  through  §63.137  of  this  subpart 
except  as  provided  in  paragraph  (a)(3)  of 
this  section. 

(B)  The  owner  or  operator  shall 
identify,  and  keep  a  record  of,  the 
combination  of  treatment  processes, 
including  identification  of  the  first  and 
last  treatment  process.  The  owner  or 
operator  shall  include  this  information 
as  part  of  the  treatment  process 
description  reported  in  the  Notification 
of  Compliance  Status. 

(C)  Tne  owner  or  operator  shall 
determine  the  mass  removed  or 
destroyed  by  each  treatment  process. 
The  performance  test  or  design 
evaluation  shall  determine  compliance 
for  the  combination  of  treatment 
processes  by  adding  together  the  mass 
removed  or  destroyed  by  each  treatment 
process. 

(b)  Control  options:  Group  1 
wastewater  streams  for  Table  9 
compounds.  The  owner  or  operator 
shall  comply  with  either  paragraph 
(b)(1)  or  (b)(2)  of  this  section  for  the 
control  of  Table  9  compounds  at  new  or 
existing  sources. 

(1)  50  ppmw  concentration  option. 
The  owner  or  operator  shall  comply 
with  paragraphs  (b)(l)(i)  and  {b)(l)(ii)  of 
this  section. 

(i)  Reduce,  by  removal  or  destruction, 
the  total  concentration  of  Table  9 
compounds  to  a  level  less  than  50  parts 
per  million  by  weight  as  determined  by 
the  procedures  specified  in  §  63.145(b) 
of  this  subpart. 

(ii)  This  option  shall  not  be  used 
when  the  treatment  process  is  a 
biological  treatment  process.  This 
option  shall  not  be  used  when  the 
wastewater  stream  is  designated  as  a 


Group  1  wastewater  stream  as  specified 
in  §  63.132(e).  Dilution  shall  not  be  used 
to  achieve  compliance  with  this  option. 
(2)  Other  compliance  options.  Comply 
with  the  requirements  specified  in  any 
one  of  paragraphs  (d).  (e),  (f).  (g),  (h),  or 
(i)  of  this  section. 

(c)  Control  options:  Group  1 
wastewater  streams  for  Table  8 
compounds.  The  owner  or  operator 
shall  comply  with  either  paragraph 
(c)(1)  or  (c)(2)  of  this  section  for  the 
control  of  Table  8  compounds  at  new 
sources. 

(1)  10  ppmw  concentration  option. 
The  owner  or  operator  shall  comply 
with  paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of 
this  section. 

(i)  Reduce,  by  removal  or  destruction, 
the  concentration  of  the  individual 
Table  8  compounds  to  a  level  less  than 
10  parts  per  million  by  weight  as 
determined  in  the  procedures  specified 
in  §63. 145(b)  of  this  subpart. 

(ii)  This  option  shall  not  be  used 
when  the  treatment  process  is  a 
biological  treatment  process.  This 
option  shall  not  be  used  when  the 
wastewater  stream  is  designated  as  a 
Group  1  wastewater  stream  as  specified 
in  §  63.132(e).  Dilution  shall  not  be  used 
to  achieve  compliance  with  this  option. 

(2)  Other  compliance  options.  Comply 
with  the  requirements  specified  in  any 
one  of  paragraphs  (d),  (e),  (0,  (g),  (h),  or 
(i)  of  this  section. 

(d)  Design  steam  stripper  option.  The 
owner  or  operator  shall  operate  and 
maintain  a  steam  stripper  that  meets  the 
requirements  of  paragraphs  (d)(1) 
through  (d)(6)  of  this  section. 

(1)  Minimum  active  column  height  of 
5  meters, 

(2)  Countercurrent  flow  configuration 
with  a  minimum  of  10  actual  trays, 

(3)  Minimum  steam  flow  rate  of  0.04 
kilograms  of  steam  per  liter  of 
wastewater  feed  within  the  column, 

(4)  Minimum  wastewater  feed 
temperature  to  the  steam  stripper  of  95 
"C,  or  minimum  column  op>erating 
temperature  of  95  "C, 

(5j  Maximum  liquid  loading  of  67,100 
liters  per  hour  per  square  meter,  and 

(6)  Operate  at  nominal  atmospheric 
pressure. 

(e)  Percent  mass  removal/destruction 
option.  The  owner  or  operator  of  a  new 
or  existing  source  shall  comply  with 
paragraph  (e)(1)  or  (e)(2)  of  this  section 
for  control  of  Table  8  and/or  Table  9 
compounds  for  Group  1  wastewater 
streams.  This  option  shall  not  be  used 
for  biological  treatment  processes. 

(1)  Reduce  mass  flow  rate  of  Table  8 
and/or  Table  9  compounds  by  99 
percent.  For  wastewater  streams  that  are 
Group  1,  the  owner  or  operator  shall 
reduce,  by  removal  or  destruction,  the 
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mass  flow  rate  of  Table  8  and/ or  Table 
9  compounds  by  99  percent  or  more. 
The  removal/destruction  efficiency  shall 
be  determined  by  the  procedures 
specified  in  §  63.145(c),  for 
noncombustion  processes,  or 
§  63.145(d),  for  combustion  processes. 
(2)  Reduce  mass  flow  rate  of  Table  8 
and/or  Table  9  compounds  by  Fr  value. 
For  wastewater  streams  that  are  Group 
1  for  Table  8  and/or  Table  9 
compounds,  the  owner  or  operator  shall 
reduce,  by  removal  or  destruction,  the 
mass  flow  rate  by  at  least  the  fraction 
removal  (Fr)  values  specified  in  Table  9 
of  this  subpart.  (The  Fr  values  for  Table 
8  compounds  are  all  0.99.)  The  removal/ 
destruction  efficiency  shall  be 
determined  by  the  procedures  specified 
in  §  63.145(c),  for  noncombustion 
treatment  processes,  or  §  63.145(d),  for 
combustion  treatment  processes. 

(f)  Required  mass  removal  (RMR) 
option.  The  owner  or  operator  shall 
achieve  the  required  mass  removal 
(RMR)  of  Table  8  compounds  at  a  new 
source  for  a  wastewater  stream  that  is 
Group  1  for  Table  8  compounds  and/or 
of  Table  9  compounds  at  a  new  or 
existing  source  for  a  wastewater  stream 
that  is  Group  1  for  Table  9  compounds. 
For  nonbiological  treatment  processes 
compliance  shall  be  determined  using 
the  procedures  specified  in  §  63.145(e) 
of  this  subpart.  For  aerobic  biological 
treatment  processes  compliance  shall  be 
determined  using  the  procedures 
specified  in  §63.145  (e)  or  (f)  of  this 
subpart.  For  closed  anaerobic  biological 
treatment  processes  compliance  shall  be 
determined  using  the  procedures 
specified  in  §  63.145(e)  of  this  subpart. 
For  open  biological  treatment  processes 
compliance  shall  be  determined  using 
the  procedures  specified  in  §  63.145(f) 
of  this  subpart. 

(g)  95-percent  RMR  option,  for 
biological  treatment  processes.  The 
owner  or  operator  of  a  new  or  existing 
source  using  biological  treatment  for  at 
least  one  wastewater  stream  that  is 
Group  1  for  Table  9  compounds  shall 
achieve  a  RMR  of  at  least  95  percent  for 
all  Table  9  compounds.  The  owner  or 
operator  of  a  new  source  using 
biological  treatment  for  at  least  one 
wastewater  stream  that  is  Group  1  for 
Table  8  compounds  shall  achieve  a  RMR 
of  at  least  95  percent  for  all  Table  8 
compounds.  All  Group  1  and  Group  2 
wastewater  streams  entering  a  biological 
treatment  unit  that  are  from  chemical 
manufacturing  process  units  subject  to 
subpart  F  shall  be  included  in  the 
demonstration  of  the  95-percent  mass 
removal.  The  owmer  or  operator  shall 
comply  with  paragraphs  (g)(1)  through 
(g)(4)  of  this  section. 


(1)  Except  as  provided  in  paragraph 
(g)(4)  of  this  section,  the  owner  or 
operator  shall  ensure  that  all  Grcup  1 
and  Group  2  wastewater  streams  from 
chemical  manufacturing  process  units 
subject  to  this  rule  entering  a  biological 
treatment  unit  are  treated  to  destroy  at 
least  95-percent  total  mass  of  all  Table 
8  and/or  Table  9  compounds. 

(2)  For  open  biological  treatment 
processes  compliance  shall  be 
determined  using  the  procedures 
specified  in  §  63.145(g)  of  this  subpart. 
For  closed  aerobic  biological  treatment 
processes  compliance  shall  be 
determined  using  the  procedures 
specified  in  §63.145  (e)  or  (g)  of  this 
subpart.  For  closed  anaerobic  biological 
treatment  processes  compliance  shall  be 
determined  using  the  procedures 
specified  in  §  63.145(e)  of  this  subpart. 

(3)  For  each  treatment  process  or 
waste  management  unit  that  receives,  'y 
manages,  or  treats  wastewater  streams 
subject  to  this  paragraph,  from  the  point 
of  determination  of  each  Group  1  or 
Group  2  wastewater  stream  to  the 
biological  treatment  unit,  the  owner  or 
operator  shall  comply  with  §§  63.133 
through  §  63.137  of  this  subpart  for 
control  of  air  emissions.  When 
complying  with  this  paragraph,  the  term 
Group  1,  whether  used  alone  or  in 
combination  with  other  terms,  in 

§  63.133  through  §  63.137  of  this  subpart 
shall  mean  both  Group  1  and  Group  2. 

(4)  If  a  wastewater  stream  is  in 
comphance  with  the  requirements  in 
paragraph  (b)(1),  (c)(1),  (d),  (e),  (f).  or  (h) 
of  this  section  before  entering  the 
biological  treatment  unit,  the  hazardous 
air  pollutants  mass  of  that  wastewater  is 
not  required  to  be  included  in  the  total 
mass  flow  rate  entering  the  biological 
treatment  unit  for  the  purpose  of 
demonstrating  compliance. 

(h)  Treatment  in  a  RCRA  unit  option. 
The  owner  or  operator  shall  treat  the 
wastewater  stream  or  residual  in  a  unit 
identified  in,  and  complying  with, 
paragraph  (h)(1),  (h)(2),  or  (h)(3)  of  this 
section.  These  units  are  exempt  from  the 
design  evaluation  or  performance  tests 
requirements  specified  in  §  63.138(a)(3) 
and  §63.138(j)  of  this  subpart,  and  from 
the  monitoring  requirements  specified 
in§63.132(a)(2)(iii)and 
§63.132(b)(3)(iii)  of  this  subpart,  as  well 
as  recordkeeping  and  reporting 
requirements  associated  with 
monitoring  and  performance  tests. 

(1)  The  wastewater  stream  or  residual 
is  discharged  to  a  hazardous  waste 
incinerator  for  which  the  owner  or 
operator  has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
264.  subpart  O,  or  has  certified 
compliance  with  the  interim  status 


requirements  of  40  CFR  part  265, 
subpart  O; 

(2)  The  wastewater  stream  or  residual 
is  discharged  to  a  process  heater  or 
boiler  burning  hazardous  waste  for 
which  the  owner  or  operator: 

(i)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
266,  subpart  H;  or 

(ii)  Has  certified  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266,  subpart  H, 

(3)  The  wastewater  stream  or  residual 
is  discharged  to  an  underground 
injection  well  for  which  the  owner  or 
operator  has  been  issued  a  final  permit 
under  40  CFR  part  270  or  40  CFR  part 
144  and  complies  with  the  requirements 
of  40  CFR  part  1 22.  The  owner  or 
operator  shall  comply  with  all 
applicable  requirements  of  this  subpart 
prior  to  the  point  where  the  wastewater 
enters  the  underground  portion  of  the 
injection  well. 

(i)  One  megagram  total  source  mass 
flow  rate  option  A  wastewater  stream  is 
exempt  from  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section  if 
the  owner  or  operator  elects  to  comply 
with  either  paragraph  (i)(l)  or  {i)(2)  of 
this  section. 

[\]  All  Group  1  wastewater  streams  at 
the  source.  The  owner  or  operator  shall 
demonstrate  that  the  total  source  mass 
flow  rate  for  Table  8  and/or  Table  9 
compounds  is  less  than  1  megagram  per 
year  using  the  procedures  in  paragraphs 
(i)(l)(i)  and  (i)(l)(ii)  of  this  section.  The 
owner  or  operator  shall  include  all 
Group  1  wastewater  streams  at  the 
source  in  the  total  source  mass  flow 
rate.  The  total  source  mass  flow  rate 
shall  be  based  on  the  mass  as  calculated 
before  the  wastewater  stream  is  treated. 

(i)  Calculate  the  annual  average  mass 
flow  rate  for  jach  Group  1  wastewater 
stream  by  multiplying  the  annual 
average  flow  rale  of  the  wastewater 
stream,  as  determined  by  procedures 
specified  in  §  63.144(c),  times  the  total 
annual  average  concentration  of  Table  8 
and/or  Table  9  compounds,  as 
determined  by  procedures  specified  in 
§  63.144(b)  of  this  subpart.  (The  mass 
flow  rate  of  compounds  in  a  wastewater 
stream  that  is  Group  1  for  both  Table  8 
and  Table  9  compounds  should  be 
included  in  the  annual  average  mass 
flow  rate  only  once.) 

(ii)  Calculate  the  total  source  mass 
flow  rate  from  all  Group  1  wastewater 
streams  by  adding  together  the  annual 
average  mass  flow  rate  calculated  for 
each  Group  1  wastewater  stream. 

(2)  Untreated  and  partially  treated 
Group  1  wastewater  streams.  The  owner 
or  operator  shall  demonstrate  that  the 
total  source  mass  flow  rate  for  untreated 
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Group  1  wastewater  streams  and  Group 
1  wastewater  streams  treated  to  levels 
less  stringent  than  required  in  paragraph 
(b)  or  (c)  of  this  section  is  less  than  1 
megagram  per  year  using  the  procedures 
in  paragraphs  (i)(2)(i)  and  (i)(2)(ii)  of 
this  section.  The  owner  or  operator  shall 
manage  these  wastewater  streams  in 
accordance  with  paragraph  (i)(2)(iii)  of 
this  section,  and  shall  comply  with 
paragraph  (i)(2)(iv)  of  this  section. 

(i)  Calculate  the  annual  average  mass 
flow  rate  in  each  wastewater  stream  by 
multiplying  the  annual  average  flow  rate 
of  the  wastewater  stream,  as  determined 
by  procedures  specified  in  §63  144(c), 
times  the  total  annual  average 
concentration  of  Table  8  and/or  Table  9 
compounds,  as  determined  by 
procedures  specified  in  §63.144fb). 
(The  mass  flow  rate  of  compounds  in  a 
wastewater  stream  that  are  Group  1  for 
both  Table  8  and  Table  9  compounds 
should  be  included  in  the  annual 
average  mass  flow  rate  only  once.) 

(A)  For  each  untreated  Group  1 
wastewater  stream,  the  annual  average 
flow  rate  and  the  total  annual  average 
concentration  shall  be  determined  for 
that  stream's  point  of  determination. 

(B)  For  each  Group  1  wastewater 
stream  that  is  treated  to  levels  less 
stringent  than  those  required  by 
paragraph  (b)  or  (c)  of  this  section,  the 
annual  average  flow  rate  and  total 
annual  average  concentration  shall  be 
determined  at  the  discharge  from  the 
treatment  process  or  series  of  treatment 
processes. 

(C)  The  annual  average  mass  flow  rate 
for  Group  1  wastewater  streams  treated 
to  the  levels  required  by  paragraph  (b) 
or  (c)  of  this  section  is  not  included  in 
the  calculation  of  the  total  source  mass 
flow  rate. 

(ii)  The  total  source  mass  flow  rate 
shall  be  calculated  by  summing  the 
annual  average  mass  flow  rates  from  all 
Group  1  wastewater  streams,  e.xcept 
those  excluded  by  paragraph  (i)(2)(i)(C) 
of  this  section. 

(iii)  The  owner  or  operator  of  each 
waste  management  unit  that  receives, 
manages,  or  treats  the  wastewater 
stream  prior  to  or  during  treatment  shall 
comply  with  the  requirements  of 
§§63.133  through  63.137  of  this 
subpart,  as  applicable. 

(iv)  Wastewater  streams  included  in 
this  option  shall  be  identified  in  the 
Notification  of  Compliance  Status 
required  by  §63. 152(b). 

ij)  Design  evaluations  or  performance 
tests  for  treatment  processes.  Except  as 
provided  in  paragraph  (j)(3)  or  (h)  of  this 
section,  the  owner  or  operator  shall 
demonstrate  by  the  procedures  in  either 
paragraph  {j)(l)  or  (j)(2)  of  this  section 
that  each  nonbiological  treatment 


process  used  to  comply  with  paragraphs 
(b)(1).  lc)(l),(e).  and/or  (Oof  this 
section  achieves  the  conditions 
specified  for  compliance.  The  owner  or 
operator  shall  demonstrate  by  the 
procedures  in  either  paragraph  (j)(l)  or 
(j)(2)  of  this  section  that  each  closed 
biologic;al  treatment  process  used  to 
comply  with  paragraphs  (f)  or  (g)  of  this 
section  achieves  the  conditions 
specified  for  compliance.  If  an  open 
biological  treatment  unit  is  used  to 
comply  with  paragraph  (f)  or  (g)  of  this 
section,  the  owner  or  operator  shall 
comply  with  §63.145(fl  or  §63. 145(g), 
respectively,  of  this  subpart.  Some 
biological  treatment  processes  may  not 
require  a  performance  test.  Refer  to 
§  63.145(h)  and  table  36  of  this  subpart 
to  determine  whether  the  open 
biological  treatment  process  meets  the 
criteria  that  exempt  the  owner  or 
operator  from  conducting  a  performance 
test. 

(1)  A  design  evaluation  and 
supporting  documentation  that 
addresses  the  operating  characteristics 
of  the  treatment  process  and  that  is 
based  on  operation  at  a  representative 
wastewater  stream  flow  rate  and  a 
concentration  under  which  it  would  be 
most  difficult  to  demonstrate 
compliance.  For  closed  biological 
treatment  processes,  the  actual  mass 
removal  shall  be  determined  by  a  mass 
balance  over  the  unit.  The  mass  flow 
rate  of  Table  8  or  Table  9  compounds 
exiting  the  treatment  process  shall  be 
the  sum  of  the  mass  fiow  rate  of  Table 
8  or  Table  9  compounds  in  the 
wastewater  stream  exiting  the  biological 
treatment  process  and  the  mass  flow 
rate  of  the  vented  gas  stream  exiting  the 
control  device.  The  mass  flow  rate 
entering  the  treatment  process  minus 
the  mass  flow  rate  exiting  the  process 
determines  the  actual  mass  removal. 

(2)  Performance  tests  conducted  using 
test  methods  and  procedures  that  meet 
the  applicable  requirements  specified  in 
§63.145  of  this  subpart. 

(3)  The  provisions  of  paragraphs  (j)(l) 
and  (jj(2)  of  this  section  do  not  apply  to 
design  stream  strippers  which  meet  the 
requirements  of  paragraph  (d)  of  this 
section. 

(k)  Residuals.  For  each  residual 
removed  from  a  Group  1  wastewater 
stream,  the  owner  or  operator  shall 
control  for  air  emissions  by  complying 
with  §§63.133-137  ofthis  subpart  and 
by  complying  with  one  of  the  provisions 
in  paragraphs  (k)(l)  through  (k)(4)  of 
this  section. 

(1)  Recycle  the  residual  to  a 
production  process  or  sell  the  residual 
for  the  purpose  of  recycling.  Once  a 
residual  is  returned  to  a  production 


process,  the  residual  is  no  longer  subject 
to  this  section. 

(2)  Return  the  residual  to  the 
treatment  process. 

(3)  Treat  the  residual  to  destroy  the 
total  combined  mass  flow  rate  of  Table 
8  and/or  Table  9  compounds  by  99 
percent  or  more,  as  determined  by  the 
procedures  specified  in  §  63.145(c)  or 
(d)  ofthis  subpart. 

(4)  Comply  with  the  requirements  for 
RCRA  treatment  options  specified  in 

§  63.138(h)  ofthis  subpart. 

§  63. 1 39    Process  wastewater  provisions- 
control  devices. 

(a)  For  each  control  device  or 
combination  of  control  devices  used  to 
comply  with  the  provisions  in  §§  63.133 
through  63.138  ofthis  subpart,  the 
owner  or  operator  shall  operate  and 
maintain  the  control  device  or 
combination  of  control  devices  in 
accordance  with  the  requirements  of 
paragraphs  (b)  through  (f)  of  this 
section. 

(b)  Whenever  organic  hazardous  air 
pollutants  emissions  are  vented  to  a 
control  device  which  is  used  to  comply 
with  the  provisions  ofthis  subpart,  such 
control  device  shall  be  operating. 

(c)  The  control  device  shall  be 
designed  and  operated  in  accordance 
with  paragraph  (c)(1),  (c)(2).  (c)(3). 
(c)(4).  or  (c)(5)  ofthis  section. 

(1)  An  enclosed  combustion  device 
(including  but  not  limited  to  a  vapor 
incinerator,  boiler,  or  process  heater) 
shall  meet  the  conditions  in  paragraph 
(c)(l)(i),(c)(l)(ii),  or  (c)(l)(iii)  ofthis 
section,  alone  or  in  combination  with 
other  control  devices.  If  a  boiler  or 
process  heater  is  used  as  the  control 
device,  then  the  vent  stream  shall  be 
introduced  into  the  flame  zone  of  the 
boiler  or  process  heater. 

(i)  Reduce  the  total  organic  compound 
emissions,  less  methane  and  ethane,  or 
total  organic  hazardous  air  pollutants 
emissions  vented  to  the  control  device 
by  95  percent  by  weight  or  greater; 

(ii)  Achieve  an  outlet  total  organic 
compound  concentration,  less  methane 
and  ethane,  or  total  organic  hazardous 
air  pollutants  concentration  of  20  parts 
per  million  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen.  The 
owner  or  operator  shall  use  either 
Method  18  of  40  CFR  part  60,  appendix 
A,  or  any  other  method  or  data  that  has 
been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
appendix  A  of  this  part;  or 

(iii)  Provide  a  minimum  residence 
time  of  0.5  seconds  at  a  minimum 
temperature  of  760°  C. 

(2)  A  vapor  recovery  system 
(including  but  not  limited  to  a  carbon 
adsorption  system  or  condenser),  alone 
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or  in  combination  with  other  control 
devices,  shall  reduce  the  total  organic 
compound  emissions,  less  methane  and 
ethane,  or  total  organic  hazardous  air 
pollutants  emissions  vented  to  the 
control  device  of  95  percent  by  weight 
or  greater  or  achieve  an  outlet  total 
organic  compound  concentration,  less 
methane  and  ethane,  or  total  organic 
hazardous  air  pollutants  concentration 
of  20  parts  per  million  by  volume, 
whichever  is  less  stringent.  The  20  parts 
per  million  by  volume  performance 
standard  is  not  applicable  to  compliance 
with  the  provisions  of  §  63.134  or 
§63.135  of  this  subpart. 

(3)  A  flare  shall  comply  with  the 
requirements  of  §63.11  fb)  of  subpart  A 
of  this  part. 

(4)  A  scrubber,  alone  or  in 
combination  with  other  control  devices, 
shall  reduce  the  total  organic  compound 
emissions,  less  methane  and  ethane,  or 
total  organic  hazardous  air  pollutants 
emissions  in  such  a  manner  that  95 
weight-percent  is  either  removed,  or 
destroyed  by  chemical  reaction  with  the 
scrubbing  liquid  or  achieve  an  outlet 
total  organic  compound  concentration, 
less  methane  and  ethane,  or  total 
organic  hazardous  air  pollutants 
concentration  of  20  parts  per  million  by 
volume,  whichever  is  less  stringent.  The 
20  parts  per  miUion  by  volume 
performance  standard  is  not  applicable 
to  comphance  with  the  provisions  of 

§  63.134  or  §  63.135  of  this  subpart. 

(5)  Any  other  control  device  used 
shall,  alone  or  in  combination  with 
other  control  devices,  reduce  the  total 
organic  compound  emissions,  less 
methane  and  ethane,  or  total  organic 
hazardous  air  pollutants  emissions 
vented  to  the  control  device  by  95 
percent  by  weight  or  greater  or  achieve 
an  outlet  total  organic  compound 
concentration,  less  methane  and  ethane, 
or  total  organic  hazardous  air  pollutants 
concentration  of  20  parts  per  million  by 
volume,  whichever  is  less  stringent.  The 
20  parts  per  million  by  volume 
performance  standard  is  not  applicable 
to  compliance  with  the  provisions  of 
§63.134  or  §  63.135  of  this  subpart. 

(d)  Except  as  provided  in  paragraph 
(d)(4)  of  this  section,  an  owner  or 
operator  shall  demonstrate  that  each 
control  device  or  combination  of  control 
devices  achieves  the  appropriate 
conditions  specified  in  paragraph  (c)  of 
this  section  by  using  one  or  more  of  the 
methods  specified  in  paragraphs  (d)(1), 
(d)(2),  or  (d)(3)  of  this  section. 

(1)  Performance  tests  conducted  using 
the  test  methods  and  procedures 
specified  in  §63.145(i)  of  this  subpart 
for  control  devices  other  than  fiares;  or 

(2)  A  design  evaluation  that  addresses 
the  vent  stream  characteristics  and 


control  device  operating  parameters 
specified  in  paragraphs  (d)(2)(i)  through 
(d)(2)(vii)  of  this  section. 

(i)  For  a  thermal  vapor  incinerator,  the 
design  evaluation  shall  consider  the 
vent  stream  composition,  constituent 
concentrations,  and  flow  rate  and  shall 
establish  the  design  minimum  and 
average  temperature  in  the  combustion 
zone  and  the  combustion  zone  residence 
time. 

(ii)  For  a  catalytic  vapor  incinerator, 
the  design  evaluation  shall  consider  the 
vent  stream  composition,  constituent 
concentrations,  and  flow  rate  and  shall 
establish  the  design  minimum  and 
average  temperatures  across  the  catalyst 
bed  inlet  and  outlet. 

(iii)  For  a  boiler  or  process  heater,  the 
design  evaluation  shall  consider  the 
vent  stream  composition,  constituent 
concentrations,  and  fiow  rate;  shall 
establish  the  design  minimum  and 
average  fiame  zone  temperatures  and 
combustion  zone  residence  time;  and 
shall  describe  the  method  and  location 
where  the  vent  stream  is  introduced  into 
the  fiame  zone. 

(iv)  For  a  condenser,  the  design 
evaluation  shall  consider  the  vent 
stream  composition,  constituent 
concentrations,  flow  rate,  relative 
humidity,  and  temperature  and  shall 
establish  the  design  outlet  organic 
compound  concentration  level,  design 
average  temperature  of  the  condenser 
exhaust  vent  stream,  and  the  design 
average  temperatures  of  the  coolant 
fluid  at  the  condenser  inlet  and  outlet. 

(v)  For  a  carbon  adsorption  system 
that  regenerates  the  carbon  bed  directly 
on-site  in  the  control  device  such  as  a 
fixed-bed  adsorber,  the  design 
evaluation  shall  consider  the  vent 
stream  composition,  constituent 
concentrations,  flow  rate,  relative 
humidity,  and  temperature  and  shall 
establish  the  design  exhaust  vent  stream 
organic  compound  concentration  level, 
adsorption  cycle  time,  number  and 
capacity  of  carbon  beds,  type  and 
working  capacity  of  activated  carbon 
used  for  carbon  beds,  design  total 
regeneration  stream  mass  or  volumetric 
flow  over  the  period  of  each  complete 
carbon  bed  regeneration  cycle,  design 
carbon  bed  temperature  after 
regeneration,  design  carbon  bed 
regeneration  time,  and  design  service 
life  of  carbon. 

(vi)  For  a  carbon  adsorption  system 
that  does  not  regenerate  the  carbon  bed 
directly  on-site  in  the  control  device 
such  as  a  carbon  canister,  the  design 
evaluation  shall  consider  the  vent 
stream  composition,  constituent 
concentrations,  mass  or  volumetric  flow 
rate,  relative  humidity,  and  temperature 
and  shall  establish  the  design  exhaust 


vent  stream  organic  compound 
concentration  level,  capacity  of  carbon 
bed,  type  and  working  capacity  of 
activated  carbon  used  for  carbon  bed, 
and  design  carbon  replacement  interval 
based  on  the  total  carbon  working 
capacity  of  the  control  device  and 
source  operating  schedule. 

(vii)  For  a  scrubber,  the  design 
evaluation  shall  consider  the  vent 
stream  composition;  constituent 
concentrations;  liquid-to-vapor  ratio: 
scrubbing  liquid  flow  rate  and 
concentration;  temperature;  and  the 
reaction  kinetics  of  the  constituents 
with  the  scrubbing  liquid.  The  design 
evaluation  shall  establish  the  design 
exhaust  vent  stream  organic  compound 
concentration  level  and  will  include  the 
additional  information  in  paragraphs 
(d)(2)(vii)(A)  and  (d)(2)(vii)(B)  of  this 
section  for  trays  and  a  packed  column 
scrubber 

(A)  Type  and  total  number  of 
theoretical  and  actual  trays; 

(B)  Type  and  total  surface  area  of 
packing  for  entire  column,  and  for 
individual  packed  sections  if  column 
contains  more  than  one  packed  section. 

(3)  For  flaref.  the  compliance 
determination  specified  in  §  63.11(b)  of 
subpart  A  of  this  part  and  §  63.145(j)  of 
this  subpart. 

(4)  An  owner  or  operator  using  any 
control  device  specified  in  paragraphs 
(d)(4)(i)  through  (d)(4)(iv)  of  this  section 
is  exempt  from  the  requirements  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section  and  from  the  requirements  in 
§63.6(0  of  subpart  A  of  this  part. 

(i)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  or  greater. 

(ii)  A  boiler  or  process  heater  into 
which  the  emission  stream  is 
introduced  with  the  primary  fuel. 

(iii)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator: 

(A)  Has  been  issued  a  final  p)ermit 
under  40  CFR  part  270  and  complies 
vrith  the  requirements  of  40  CFR  part 
266,  subpart  H, or 

(B)  Has  certified  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266,  subpart  H. 

(iv)  A  hazardous  waste  incinerator  for 
which  the  owTier  or  operator  has  been 
issued  a  final  permit  under  40  CFR  part 
270  and  complies  with  the  requirements 
of  40  CFR  part  264.  subpart  O.  or  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  265. 
subpart  O 

(e)  The  owner  or  operator  of  a  control 
device  that  is  used  to  comply  with  the 
proWsions  of  this  section  shall  monitor 
the  control  device  in  accordance  with 
§63.143  of  this  subpart 
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(f)  Except  as  provided  in  §  63.140  of 
this  subpart,  if  gaps,  cracks,  tears,  or 
holes  are  observed  in  ductwork,  piping, 
or  connections  to  covers  and  control 
devices  during  an  inspection,  a  first 
effort  to  repair  shall  be  made  as  soon  as 
practical  but  no  later  than  5  calendar 
days  after  identification.  Repair  shall  be 
completed  no  later  than  15  calendar 
days  after  identification  or  discovery  of 
the  defect. 

$  63. 1 40    Process  wastewater  pro vtsions— 
<M«y  of  repair. 

(a)  Delay  of  repair  of  equipment  for 
which  a  control  equipment  failure  or  a 
gap,  crack,  tear,  or  hole  has  been 
identified,  is  allowed  if  the  repair  is 
technically  infeasible  without  a 
shutdown,  as  defined  in  §63.101  of 
subpart  F  of  this  part,  or  if  the  owner  or 
operator  determines  that  emissions  of 
purged  material  from  immediate  repair 
would  be  greater  than  the  emissions 
likely  to  result  from  delay  of  repair. 
Repair  of  this  equipment  shall  occur  by 
the  end  of  the  next  shutdown. 

(b)  Delay  of  repair  of  equipment  for 
which  a  control  equipment  failure  or  a 
gap.  crack,  tear,  or  hole  has  been 
identified,  is  allowed  if  the  equipment 
is  emptied  or  is  no  longer  used  to  treat 
or  manage  Group  1  wastewater  streams 
or  residuals  removed  from  Group  1 
wastewater  streams. 

(c)  Delay  of  repair  of  equipment  for 
which  a  control  equipment  failure  or  a 
gap,  crack,  tear,  or  hole  has  been 
identified  is  also  allowed  if  additional 
time  is  necessary  due  to  the 
unavailability  of  parts  beyond  the 
control  of  the  owner  or  operator.  Repair 
shall  be  completed  as  soon  as  practical. 
The  owner  or  operator  who  uses  this 
provision  shall  comply  with  the 
requirements  of  §  63.147(c)(7)  to 
document  the  reasons  that  the  delay  of 
repair  was  necessary. 

S  63.141    Reserved. 

f  63.142    Reeerved. 


§63.143    Process  wastewater  provtskms— 
inspections  and  monitodng  of  operations. 

(a)  For  each  wastewater  tank,  surface 
impoundment,  container,  individual 
drain  system,  and  oil-water  separator 
that  receives,  manages,  or  treats  a  Group 
1  wastewater  stream,  a  residual  removed 
from  a  Group  1  wastewater  stream,  a 
recycled  Group  1  wastewater  stream,  or 
a  recycled  residual  removed  from  a 
Group  1  wastewater  stream,  the  owner 
or  operator  shall  comply  with  the 
inspection  requirements  specified  in 
table  11  of  this  subpart. 

(b)  For  each  design  steam  stripper  and 
biological  treatment  unit  used  to  comply 
with  §  63.138  of  this  subpart,  the  owner 


or  operator  shall  comply  with  the 
monitoring  requirements  specified  in 
table  12  of  this  subpart. 

(c)  If  the  owner  or  operator  elects  to 
comply  with  Item  1  in  table  12  of  this 
subpart,  the  owner  or  operator  shall 
request  approval  to  monitor  appropriate 
parameters  that  demonstrate  proper 
operation  of  the  biological  treatment 
unit.  The  request  shall  be  submitted 
according  to  the  procedures  specified  in 
§63.151(0  of  this  subpart,  and  shall 
include  a  description  of  planned 
reporting  and  recordkeeping 
procedures.  The  owner  or  operator  shall 
include  as  part  of  the  submittal  the  basis 
for  the  selected  monitoring  frequencies 
and  the  methods  that  will  be  used.  The 
Administrator  will  specify  appropriate 
reporting  and  recordkeeping 
requirements  as  part  of  the  review  of  the 
permit  application  or  by  other 
appropriate  means. 

(d)  If  the  owner  or  operator  elects  to 
comply  with  Item  3  in  table  12  of  this 
subpart,  the  owner  or  operator  shall 
request  approval  to  monitor  appropriate 
parameters  that  demonstrate  proper 
operation  of  the  selected  treatment 
process.  The  request  shall  be  submitted 
according  to  the  procedures  specified  in 
§  63.151(f)  ofthis  subpart,  and  shall 
include  a  description  of  planned 
reporting  and  recordkeeping 
procedures.  The  Administrator  will 
specify  appropriate  reporting  and 
recordkeeping  requirements  as  part  of 
the  review  of  the  permit  application  or 
by  other  appropriate  means. 

(e)  Except  as  provided  in  paragraphs 
(e)(4)  and  (e)(5)  ofthis  section,  for  each 
control  device  used  to  comply  with  the 
requirements  of  §§  63.133  through 
63.139  of  this  subpart,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  §  63.139(d)  ofthis 
subpart,  and  with  the  requirements 
specified  in  paragraph  (e)(1),  (e)(2),  or 
(e)(3)  ofthis  section. 

(1)  The  owner  or  operator  shall 
comply  with  the  monitoring 
requirements  specified  in  table  13  of 
this  subpart;  or 

(2)  The  owner  or  operator  shall  use  an 
organic  monitoring  device  installed  at 
the  outlet  of  the  control  device  and 
equipped  with  a  continuous  recorder. 
Continuous  recorder  is  defined  in 
§63.111  of  this  subpart;  or 

(3 1  The  owner  or  operator  shall 
request  approval  to  monitor  parameters 
other  than  those  specified  in  paragraphs 
(e)(1)  and  {e)(2)  ofthis  section.  The 
request  shall  be  submitted  according  to 
the  procedures  specified  in  §  63.151(f) 
ofthis  subpart,  and  shall  include  a 
description  of  planned  reporting  and 
recordkeeping  procedures.  The 
Administrator  will  specify  appropriate 


reporting  and  recordkeeping 
requirements  as  part  of  the  review  of  the 
permit  application  or  by  other 
appropriate  means. 

(4)  For  a  boiler  or  process  heater  in 
which  all  vent  streams  are  introduced 
with  primary  fuel,  the  owTier  or  operator 
shall  comply  with  the  requirements  in 

§  63.139(d)  ofthis  subpart  but  the  owner 
or  operator  is  exempt  from  the 
monitoring  requirements  specified  in 
paragraphs  (e)(1)  through  (e)(3)  ofthis 
section. 

(5)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  44 
megawatts  or  greater,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  §  63.139(d)  ofthis 
subpart  but  the  owner  or  operator  is 
exempt  from  the  monitoring 
requirements  specified  in  paragraphs 
(e)(1)  through  (e)(3)  ofthis  section. 

(f)  For  each  parameter  monitored  in 
accordance  with  paragraph  (c),  (d),  or  (e) 
of  this  section,  the  owner  or  operator 
shall  establish  a  range  that  indicates 
proper  operation  of  the  treatment 
process  or  control  device.  In  order  to 
establish  the  range,  the  owner  or 
operator  shall  comply  with  the 
requirements  specified  in 
§§63.146(b)(7)(ii)(A)  and  (b)(8)(ii)  of 
this  subpart. 

(g)  Monitoring  equipment  shall  be 
installed,  calibrated,  and  maintained 
according  to  the  manufacturer's 
specifications  or  other  written 
procediu^s  that  provide  adequate 
assurance  that  the  equipment  would 
reasonably  be  expected  to  monitor 
accurately. 

§  63.1 44    Process  wastewater  provisions- 
test  methods  and  procedures  for 
determining  applicability  and  Group  1/ 
Group  2  determinations  (determining  wtiich 
wastewater  streams  require  control). 

(a)  Procedures  to  determine 
applicability.  An  owner  or  operator 
shall  comply  with  paragraph  (a)(1)  or 
(a)(2)  of  this  section  for  each  wastewater 
stream  to  determine  which  wastewater 
streams  require  control  for  Table  8  and/ 
or  Table  9  compounds.  The  owner  or 
operator  may  use  a  combination  of  the 
approaches  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  for  different 
wastewater  streams  generated  at  the 
source. 

(1)  Determine  Group  1  or  Group  2 
status.  Determine  whether  a  wastewater 
stream  is  a  Group  1  or  Group  2 
wastewater  stream  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 

(2)  Designate  as  Group  1.  An  owner  or 
operator  may  designate  as  a  Group  1 
wastewater  stream  a  single  wastewater 
stream  or  a  mixture  of  wastewater 
streams.  The  owner  or  operator  is  not 


UMI 


Federal  Regigter  /  Vol.  62.  No.  12  /  Friday,  January  17,  1997  /  Rules  and  Regulations  2763 


required  to  detennine  the  condentration 
or  flow  rate  for  each  designated  (koup 
1  wastewater  stream  for  the  purposes  of 
this  section. 

(b)  Procedures  to  establish 
concentrations,  when  determining 
Group  status  under  paragraph  (a)(1)  of 
this  section.  An  owner  or  operator  who 
elects  to  comply  with  the  requirements 
of  paragraph  (a)(1)  of  this  section  shall 
determine  the  annual  average 
concentration  for  Table  8  and/or  Table 
9  compoimds  according  to  paragraph 
(b)(1)  of  this  section  for  existing  sources 
or  paragraph  (b)(2)  of  this  section  for 
new  sources.  The  annual  average 
concentration  shall  be  a  flow  weighted 
average  representative  of  actual  or 
anticipated  operation  of  the  chemical 
manufacturing  process  unit  generating 
the  wastewater  over  a  designated  12 
month  {)eriod.  For  flexible  operation 
luiits,  the  owner  or  operator  shall 
consider  the  anticipated  production 
over  the  designated  12  month  period 
and  include  all  wastewater  streams 
generated  by  the  process  equipment 
during  this  period.  The  owner/operator 
is  not  required  to  determine  the 
concentration  of  Table  8  or  Table  9 
compounds  that  are  not  reasonably 
expected  to  be  in  the  process. 

(l)  Existing  sources.  An  owner  or 
operator  of  an  existing  source  who 
elects  to  comply  with  the  requirements 
of  paragraph  (a)(1)  of  this  section  shall 
determine  the  flow  weighted  total 
annual  average  concentration  for  Table 
9  compounds.  For  the  piuposes  of  this 
section,  the  term  concentration,  whether 
concentration  is  used  alone  or  with 
other  terms,  may  be  adjusted  by 
multiplying  by  the  compound-specific 
fraction  measured  (Fm)  factors  listed  in 
table  34  of  this  subpart  unless  . 
determined  by  the  methods  in 
§63.144(b)(5)(i)(A)  and/or  (B).  When 
concentration  is  determined  by  Method 
305  as  specified  in  §63.144(b)(5)(i)(B), 
concentration  may  be  adjusted  by 
dividing  by  the  compound-specific  Fm 
factors  listed  in  table  34  of  this  subpart. 
When  concentration  is  determined  by 
Method  25D  as  specified  in 
§  63.144(b)(5)(i)(A).  concentration  may 
not  be  adjusted  by  the  compoimd- 
specific  Fm  factors  listed  in  table  34  of 
this  subpart.  Compoimd-specific  Fm 
factors  may  be  used  only  when 
concentrations  of  individual 
compounds  are  determined  or  when 
only  one  compound  is  in  the  wastewater 
stream.  Flow  weighted  total  annual 
average  concentration  for  Table  9 
compounds  means  the  total  mass  of 
Table  9  compounds  occurring  in  the 
wastewater  stream  during  the 
designated  12-month  period  divided  by 
the  total  mass  of  the  wastewatw  stream 


dimng  the  same  designated  12-month 
period.  The  total  annual  average 
concentration  shall  be  determined  for 
each  wastewater  stream  either  at  the 
point  of  determination,  or  downstream 
of  the  point  of  determination  with 
adjustment  for  concentration  changes 
made  according  to  paragraph  (b)(6)  of 
this  section.  The  procedures  specified  in 
paragraphs  (b)(3),  (b)(4),  and  (b)(5)  of 
this  section  are  considered  acceptable 
procedures  for  determining  the  annual 
average  concentration.  They  may  be 
used  in  combination,  and  no  one 
procedure  shall  take  precedence  over 
another. 

(2)  New  sources.  An  owner  or 
operator  of  a  new  source  who  elects  to 
comply  with  the  requirements  of 
paragraph  (aKl)  of  this  section  shall 
determine  both  the  flow  weighted  total 
annual  average  concentration  for  Table 
9  compounds  and  the  flow  weighted 
annual  average  concentration  for  each 
Table  8  compound.  For  the  purposes  of 
this  section,  the  term  concentration, 
whether  concentration  is  used  alone  or 
with  other  terms,  may  be  adjusted  by 
multiplying  by  the  compound-specific 
Fm  factors  listed  in  table  34  of  this 
subpart  unless  determined  by  the 
methods  in  §63.144{b)(5)(i)(A)  and/or 
(B).  When  concentration  is  determined 
by  Method  305  as  specified  in 
§  63.144(b)(5)(i)(B),  concentration  may 
be  adjusted  by  dividing  by  the 
compound-specific  Fm  factors  listed  in 
table  34  of  this  subi}art.  When 
concentration  is  determined  by  Method 
25D  as  specified  in  §63.144(b)(5)(i)(A). 
concentration  may  not  be  adjusted  by 
the  compound-specific  Fm  factors  listed 
in  table  34  of  this  subpart.  Compound- 
specific  fraction  measured  factors  are 
compoimd  specific  and  shall  be  used 
only  when  concentration  of  individual 
compounds  are  determined  or  when 
only  one  compoimd  is  in  the  wastewater 
stream.  The  flow  weighted  aimual 
average  concentration  of  each  Table  8 
compound  means  the  mass  of  each 
Table  8  compound  occurring  in  the 
wastewater  stream  during  the 
designated  12-month  period  divided  by 
the  total  mass  of  the  wastewater  stream 
during  the  same  designated  12-month 
period.  Flow  weighted  total  annual 
average  concentration  for  Table  9 
compounds  means  the  total  mass  of 
Table  9  compounds  occurring  in  the 
wastewater  stream  during  the 
designated  12-month  period  divided  by 
the  total  mass  of  the  wastewater  stream 
during  the  same  designated  12-month 
period.  The  annual  average 
concentration  shall  be  determined  for 
each  wastewater  stream  either  at  the 
point  of  determination,  or  downstream 


of  the  point  of  determination  with 
adjustment  for  concentration  changes 
made  according  to  paragraph  (b)(6)  of 
this  section.  Procedures  specified  in 
paragraphs  (b)(3),  (b)(4).  and  (b)(5)  of 
this  section  are  considered  acceptable 
procedures  for  determining  the  annual 
average  concentration.  They  may  be 
used  in  combination,  and  no  one 
procedure  shall  take  precedence  over 
another. 

(3)  Knowledge  of  the  wastewater 
Where  knowledge  is  used  to  determine 
the  annual  average  concentration,  the 
owner  or  operator  shall  provide 
sufficient  information  to  document  the 
armual  average  concentration  for 
wastewater  streams  determined  to  be 
Group  2  wastewater  streams. 
Documentation  to  determine  the  annual 
average  concentration  is  not  required  for 
Group  1  streams  Examples  of 
acceptable  documentation  include 
material  balances,  records  of  chemical 
purchases,  process  stoichiometry.  or 
previous  test  results.  If  test  data  are 
used,  the  owner  or  operator  shall 
provide  documentation  describing  the 
testing  protocol  and  the  means  by  which 
any  losses  of  volatile  compounds  during 
sampling,  and  the  bias  and  accuracy  of 
the  analytical  method,  were  accounted 
for  in  the  determination. 

(4)  Bench-scale  or  pilot-scate  test 
data.  Where  bench-scale  or  pilot-scale 
test  data  are  used  to  determine  the 
annual  average  concentration,  the  owner 
or  operator  shall  provide  sufficient 
information  to  document  that  the  data 
are  representative  of  the  actual  annual 
average  concentration,  or  are  reliably 
indicative  of  another  relevant 
characteristic  of  the  wastewater  stream 
that  could  be  used  to  predict  the  annual 
average  concentration.  For 
concentration  data,  the  owner  or 
operator  shall  also  provide 
documentation  describing  the  testing 
protocol,  and  the  means  by  which  any 
losses  of  volatile  compounds  during 
sampling,  and  the  bias  and  accuracy  of 
the  analytical  method,  were  accounted 
for  in  the  determination  of  aimual 
average  concentration. 

(5)  Test  data  from  sampling  at  the 
point  of  determination  or  at  a  location 
downstream  of  the  point  of 
determination.  Where  an  owner  or 
operator  elects  to  comply  with 
paragraph  (a)(1)  of  this  section  by 
measuring  the  concentration  for  the 
relevant  Table  8  or  Table  9  compounds, 
the  owner  or  operator  shall  comply  with 
the  requirements  of  this  paragraph.  For 
each  wastewater  stream,  measurements 
shall  be  made  either  at  the  point  of 
determination,  or  downstream  of  the 
point  of  determination  with  adjustment 
for  concentration  changes  made 
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according  to  paragraph  (b)(6)  of  this 
section.  A  minimum  of  three  samples 
from  each  wastewater  stream  shall  be 
taken.  Samples  may  be  grab  samples  or 
composite  samples. 

(i)  Methods.  The  owner  or  operator 
shall  use  any  of  the  methods  specified 
in  paragraphs  (b)(5)(i)(A)  through 
(b)(5Ki)(F)  of  this  section. 

(A)  Method  25D.  Use  procedures 
specified  in  Method  25D  of  40  CFR  part 
60.  appendix  A. 

(B)  Method  305.  Use  procedures 
specified  in  Method  305  of  40  CFR  part 
63.  appendix  A. 

(C)  Methods  624  and  625.  Use 
procedures  specified  in  Methods  624 
and  625  of  40  CFR  part  136.  appendix 
A  and  comply  with  the  sampling 
protocol  requirements  specified  in 
paragraph  (b)(5)(ii)  of  this  section.  If 
these  methods  are  used  to  analyze  one 
or  more  compounds  that  are  not  on  the 
method's  published  list  of  approved 
compounds,  the  Alternative  Test 
Procedure  specified  in  40  CFR  136.4 
and  136.5  shall  be  followed.  For  Method 
625,  make  corrections  to  the  compounds 
for  which  the  analysis  is  being 
conducted  based  on  the  accuracy  as 
recovery  factors  in  Table  7  of  the 
method. 

(D)  Method  1624  and  Method  1625. 
Use  procedures  specified  in  Method 
1624  and  Method  1625  of  40  CFR  part 
136,  appendix  A  and  comply  with  the 
requirements  sf)ecified  in  paragraph 
(b)(5)(ii)  of  this  section.  If  these  methods 
are  used  to  analyze  one  or  more 
compounds  that  are  not  on  the  method's 
published  lis<  of  approved  compounds, 
the  Alternative  Test  Procedure  specified 
in  40  CFR  136.4  and  136.5  shall  be 
followed. 

(E)  Other  EPA  method(s).  Use 
procedures  specified  in  the  method  and 
comply  with  the  requirements  specified 
in  paragraphs  (b)(5)(ii)  and  either 
paragraph  (b)(5Miii){A)  or  (b)(5)(iii)(B)  of 
this  section. 

(F)  Method[sl  other  than  EPA  method 
Use  procedures  specified  in  the  method 
and  comply  with  the  requirements 
specified  in  paragraphs  (bK5)(ii}  and 
(bM5)(iii)(A)  of  this  section. 

(ii)  Sampling  plan.  The  owner  or 
operator  who  is  expressly  referred  to 
this  paragraph  by  provisions  of  this 
subpart  shall  prepare  a  sampling  plan. 
Wastewater  samples  shall  be  collected 
using  sampling  procedures  which 
miaiflnize  loss  of  organic  compounds 
during  sample  collection  and  analysis 
and  maintain  sample  integrity.  The 
sampic  plan  shall  include  procedures 
for  determining  recovery  efficiency  of 
the  relevant  hazardous  air  pollutants 
listed  in  table  8  or  table  9  of  this 
subpart.  An  example  of  an  acceptable 


sampling  plan  would  be  one  that 
incorporates  similar  sampling  and 
sample  handling  requirements  to  those 
of  Method  25D  of  40  CFR  part  60, 
appendix  A.  The  sampling  plan  shall  be 
maintained  at  the  facility. 

(iii)  Validation  of  methods.  The 
owner  or  operator  shall  validate  EPA 
methods  other  than  Methods  25D.  305. 
624,  625.  1624.  and  1625  using  the 
procedures  specified  in  paragraph 
(b)(5)(iii)(A)  or  (b)(5)(iii)(B)  of  this 
section.  The  owner  or  operator  shall 
validate  other  methods  as  specified  in 
paragraph  (b)(5){iii)(A)  of  this  section. 

(A)  Validation  of  EPA  methods  and 
other  methods.  The  method  used  to 
measure  organic  hazardous  air 
pollutants  concentrations  in  the 
wastewater  shall  be  validated  according 
to  section  5.1  or  5.3.  and  the 
corresponding  calculations  in  section 
6.1  or  6.3.  of  Method  301  of  appendix 

A  of  this  part.  The  data  are  acceptable 
if  they  meet  the  criteria  specified  in 
section  6.1.5  or  6.3.3  of  Method  301  of 
appendix  A  of  this  part.  If  correction  is 
required  under  section  6.3.3  of  Method 
301  of  appendix  A  of  this  part,  the  data 
are  acceptable  if  the  correction  factor  is 
within  the  range  0.7  to  1.30.  Other 
sections  of  Method  301  of  appendix  A 
of  this  part  are  not  required.  "The 
concentrations  of  the  individual  organic 
hazardous  air  pollutants  measured  in 
the  water  may  be  corrected  to  their 
concentrations  had  they  been  measured 
by  Method  305  of  appendix  A  of  this 
part,  by  multiplying  each  concentration 
by  the  compound-specific  fraction 
measured  (Fm)  factor  listed  in  table  34 
of  this  subpart. 

(B)  Validation  for  EPA  methods. 
Follow  the  procedures  as  specified  in 
"Alternative  Validation  Procedure  for 
EPA  Waste  Methods"  40  CFR  part  63. 
appendix  D. 

fiv)  Calculations  of  average 
concentration.  The  average 
concentration  for  each  individually 
speciated  Table  8  compound  shall  be 
calculated  by  adding  the  individual 
values  determined  for  the  specific 
compound  in  each  sample  and  dividing 
by  the  number  of  samples.  The  total 
average  concentration  of  Table  9 
compounds  shall  be  calculated  by  first 
summing  the  concentration  of  the 
individual  compounds  to  obtain  a  total 
hazardous  air  pollutants  concentration 
for  the  sample:  add  the  sample  totals 
and  then  divide  by  the  number  of 
samples  in  the  run  to  obtain  the  sample 
average  for  the  run.  If  the  method  used 
does  not  speciate  the  compounds,  the 
sample  results  should  be  added  and  this 
total  divided  by  the  number  of  samples 
in  the  run  to  obtain  the  sample  average 
for  the  run. 


(6)  Adjustment  for  concentrations 
determined  downstream  of  the  point  of 
determination.  The  owner  or  operator 
shall  make  corrections  to  the  annual 
average  concentration  or  total  annual 
average  concentration  when  the 
concentration  is  determined 
downstream  of  the  point  of 
determination  at  a  location  where:  two 
or  more  wastewater  streams  have  been 
mixed:  one  or  more  wastewater  streams 
have  been  treated;  or.  losses  to  the 
atmosphere  have  occurred.  The  owner 
or  operator  shall  make  the  adjustments 
either  to  the  individual  data  points  or  to 
the  final  annual  average  concentration. 

(c)  Procedures  to  determine  flow  rate, 
when  evaluating  Group  status  under 
paragraph  (a)(1)  of  this  section.  An 
owner  or  operator  who  elects  to  comply 
with  paragraph  (a)(1)  of  this  section 
shall  determine  the  annual  average  flow 
rate  of  the  wastewater  stream  either  at 
the  point  of  determination  for  each 
wastewater  stream,  or  downstream  of 
the  point  of  determination  with 
adjustment  for  flow  rate  changes  made 
according  to  paragraph  (c)(4)  of  this 
section.  These  procedures  may  be  used 
in  combination  for  different  wastewater 
streams  at  the  source.  The  annual 
average  flow  rate  for  the  wastewater 
stream  shall  be  representative  of  actual 
or  anticipated  operation  of  the  chemical 
manufacturing  process  unit  generating 
the  wastewater  over  a  designated  12- 
month  period.  The  owner  or  operator 
shall  consider  the  total  annual 
wastewater  volume  generated  by  the 
chemical  manufacturing  process  unit.  If 
the  chemical  manufacturing  process 
unit  is  a  flexible  operation  unit,  the 
owner  or  operator  shall  consider  all 
anticipated  production  in  the  process 
equipment  over  the  designated  12- 
month  p>eriod.  The  procedures  specified 
in  paragraphs  (c)(1),  (c)(2),  and  (c)(3)  of 
this  section  are  considered  acceptable 
procedures  for  determining  the  flow 
rate.  They  may  be  used  in  combination, 
and  no  one  procedure  shall  take 
precedence  over  another. 

(1)  Knowledge  of  the  wastewater.  The 
owner  or  operator  may  use  knowledge 
of  the  wastewater  stream  and/ or  the 
process  to  determine  the  annual  average 
flow  rate.  The  owner  or  operator  shall 
use  the  maximum  expected  annual 
average  production  cap>acity  of  the 
process  unit,  knowledge  of  tke  process, 
and/or  mass  balance  information  to 
either:  Estimate  directly  the  uuiual 
average  wastewater  flow  rate;  or 
estimate  the  total  annual  wastewater 
volume  and  then  divide  total  volume  by 
525,600  minutes  in  a  year.  Where 
knowledge  is  used  to  determine  the 
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annual  average  flow  rate,  the  owner  or 
operator  shall  provide  sufficient 
information  to  document  the  flow  rate 
for  wastewater  streams  determined  to  be 
Group  2  wastewater  streams. 
Documentation  to  determine  the  annual 
average  flow  rate  is  not  required  for 
Croup  1  streams. 

(2)  Historical  Records.  The  owner  or 
operator  may  use  historical  records  to 
determine  the  annual  average  flow  rate. 
Derive  the  highest  annual  average  flow 
rate  of  wastewater  from  historical 
records  representing  the  most  recent  5 
years  of  operation  or,  if  the  process  unit 
has  been  in  service  for  less  than  5  years 
but  at  least  1  year,  from  historical 
records  representing  the  total  operating 
life  of  the  process  unit.  Where  historical 
records  are  used  to  determine  the 
aimual  average  flow  rate,  the  owner  or 
operator  shall  provide  sufficient 
information  to  docimient  the  flow  rate 
for  wastewater  streams  determined  to  be 
Group  2  wastewater  streams. 
Documentation  to  determine  the  annual 
average  flow  rate  is  not  required  for 
Group  1  streams. 

(3)  Measurements  of  flow  rate.  Where 
an  owner  or  operator  elects  to  comply 
with  paragraph  {a)(l)  of  this  section  by 
measuring  the  flow  rate,  the  owner  or 
operator  shall  comply  with  the 
requirements  of  this  paragraph. 
Measurements  shall  be  made  at  the 
point  of  determination,  or  at  a  location 
downstream  of  the  point  of 
determination  with  adjustments  for  flow 
rate  changes  made  according  to 
paragraph  (c)(4)  of  this  section.  Where 
measurement  data  are  used  to  determine 
the  annual  average  flow  rate,  the  owner 
or  operator  shall  provide  sufficient 
information  to  document  the  flow  rate 
for  wastewater  streams  determined  to  be 
Group  2  wastewater  streams. 
Documentation  to  determine  the  annual 
average  flow  rate  is  not  required  for 
Group  1  streams. 

(4)  Adjustment  for  flow  rates 
determined  downstream  of  the  point  of 
determination.  The  owner  or  operator 
shall  make  corrections  to  the  annual 
average  flow  rate  of  a  wastewater  stream 
when  it  is  determined  downstream  of 
the  point  of  determination  at  a  location 
where  two  or  more  wastewater  streams 
have  been  mixed  or  one  or  more 
wastewater  streams  have  been  treated. 
The  owner  or  operator  shall  make 
corrections  for  such  changes  in  the 
annual  average  flow  rate. 


$63,145  ProcMS  wastMMtor  provisiona— 
tMt  method*  and  procadurM  to  datanniM 
compllanca. 

(a)  General.  This  section  specifies  the 
procedures  for  performance  tests  that 
are  conducted  to  demonstrate 


compliance  of  a  treatment  process  or  a 
control  device  with  the  control 
requirements  specified  in  §63.138  of 
this  subpart.  Owners  or  operators 
conducting  a  design  evaluation  shall 
comply  with  the  requirements  of 
paragraph  (a)(1)  or  (a)(2)  of  this  section. 
Owners  or  operators  conducting  a 
performance  test  shall  comply  with  the 
applicable  requirements  in  paragraphs 
(a)  through  (i)  of  this  section. 

(1)  Performance  tests  and  design 
evaluations  for  treatment  processes.  If 
design  steam  stripper  option 
(§63.138(d))  or  RCRA  option 
(§63.138(h))  is  selected  to  comply  with 
§63.138,  neither  a  design  evaluation  nor 
a  performance  test  is  required.  For  any 
other  non-biological  treatment  process, 
the  owner  or  operator  shall  conduct 
either  a  design  evaluation  as  si)ecified 
in  §63.138(j),  or  a  performance  test  as 
specified  in  this  section.  For  closed 
biological  treatment  processes,  the 
owner  or  operator  shall  conduct  either 

a  design  evaluation  as  specified  in 
§63.138(j),  or  a  performance  test  as 
specified  in  this  section.  For  each  open 
biological  treatment  process,  the  owner 
or  operator  shall  conduct  a  performance 
test  as  specified  in  this  section. 

Note:  Some  open  biological  treatment 
processes  may  not  require  a  perfonnance  lest 
Refer  to  S63.145(h)  and  table  36  of  this 
subpart  to  determine  whether  the  biological 
treatment  process  meets  the  criteria  that 
exempt  the  owner  or  operator  from 
conducting  a  performance  test. 

(2)  Performance  tests  and  design 
evaluations  for  control  devices.  The 
owner  or  operator  shall  conduct  either 
a  design  evaluation  as  specified  in 
§63. 139(d),  or  a  performance  test  as 
specified  in  paragraph  (i)  of  this  section 
for  control  devices  other  than  flares  and 
paragraph  (j)  of  this  section  for  flares. 

(3)  Representative  process  unit 
operating  conditions.  Compliance  shall 
be  demonstrated  for  representative 
operating  conditions.  Operations  during 
periods  of  startup,  shutdovra,  or 
malfunction  and  periods  of 
nonoperation  shall  not  constitute 
representative  conditions.  The  owner  or 
operator  shall  record  the  process 
information  that  is  necessary  to 
document  operating  conditions  during 
the  test. 

(4)  Representative  treatment  process 
or  control  device  operating  conditions. 
Performance  tests  shall  be  conducted 
when  the  treatment  process  or  control 
device  is  operating  at  a  representative 
inlet  flow  rate  and  concentration.  If  the 
treatment  process  or  control  device  will 
be  operating  at  several  different  sets  of 
representative  operating  conditions,  the 
owner  or  operator  shall  comply  with 
paragraphs  (a)(4)(i)  and  (a)(4)(ii)  of  this 


section.  The  owmer  or  operator  shall 
record  information  that  is  necessary  to 
doaunent  treatment  process  or  control 
device  operating  conditions  during  the 
test. 

(i)  Range  of  operating  conditions.  If 
the  treatment  process  or  control  device 
will  be  operated  at  several  different  sets 
of  representative  operating  conditions, 
performance  testing  over  the  entire 
range  is  not  required.  In  such  cases,  the 
performance  test  results  shall  be 
supplemented  with  modeling  andVor 
engineering  assessments  to  demonstrate 
performance  over  the  operating  range. 

(ii)  Consideration  of  residence  time.  If 
concentration  and/or  flow  rate  to  the 
treatment  process  or  control  device  are 
not  relatively  constant  (i.e.,  comparison 
of  inlet  and  outlet  data  will  not  he 
representative  of  performance),  the 
owner  or  operator  shall  consider 
residence  time,  when  determining 
concentration  and  fiow  rate. 

(5)  Testing  equipment.  All  testing 
equipment  shall  be  prepared  and 
installed  as  specified  in  the  applicable 
test  methods,  or  as  approved  by  the 
Administrator. 

(6)  Compounds  not  required  to  be 
considered  in  performance  tests  or 
design  evaluations.  Compounds  that 
meet  the  requirements  specified  in 
paragraph  (a)(6)(i),  {a)(6)(ii),  or  (a){6)(iii) 
of  this  section  are  not  required  to  be 
included  in  the  performance  test. 
Concentration  measurements  based  on 
Method  305  shall  be  adjusted  by 
dividing  each  concentration  by  the 
compound-specific  Fm  factor  hsted  in 
table  34  of  this  subpart.  Concentration 
measurements  based  on  methods  other 
than  Method  305  shall  not  be  adjusted 
by  the  compound-sf)ecific  Fm  factor 
listed  in  table  34  of  this  subpart. 

(i)  Compounds  not  used  or  produced 
by  the  chemical  manufacturing  process 
unit;  or 

(ii)  Compounds  with  concentrations 
at  the  point  of  determination  that  are 
below  1  part  per  miUion  by  weight:  or 

(iii)  Compounds  with  concentrations 
at  the  point  of  determination  that  are 
below  the  lower  detection  limit  where 
the  lower  detection  limit  is  greater  than 
1  part  per  million  by  weight.  The 
method  shall  be  an  analytical  method 
for  wastewater  which  has  that 
compound  as  a  target  analyte. 

(7)  Treatment  using  a  series  of 
treatment  processes.  In  all  cases  where 
the  wastewater  provisions  in  this 
subpart  allow  or  require  the  use  of  a 
treatment  process  to  comply  with 
emissions  limitations,  the  owner  or 
operator  may  use  muhiple  treatment 
processes.  The  owner  or  operator 
complying  with  the  requirements  of 
§63.138(a)(7)(i).  when  wastewater  is 
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conveyed  by  hard-piping,  shall  comply 
with  either  §63.145(a)(7)(i)  or 
§63.145(a)(7)(ii)  of  this  subpart.  The 
owner  or  operator  complying  with  the 
requirements  of  §63.138(a)(7)(ii)  of  this 
subpart  shall  comply  with  the 
requirements  of  §63.145(a)(7)(ii)  of  this 
subpart. 

(i)  The  owner  or  operator  shall 
conduct  the  performance  test  across 
each  series  of  treatment  processes.  For 
each  series  of  treatment  processes,  inlet 
concentration  and  flow  rate  shall  be 
measured  either  where  the  wastewater 
stream  enters  the  first  treatment  process 
in  a  series  of  treatment  processes,  or 
prior  to  the  first  treatment  process  as 
specified  in  §  63.145(a)(9)  of  this 
subpart.  For  each  series  of  treatment 
processes,  outlet  concentration  and  flow 
rate  shall  be  measured  where  the 
wastewater  stream  exits  the  last 
treatment  process  in  the  series  of 
treatment  processes,  except  when  the 
last  treatment  process  is  an  open  or  a 
closed  aerobic  biological  treatment 
process  demonstrating  compliance  by 
using  the  procedures  in  §  63.145  (f)  or 
(g)  of  this  subpart.  When  the  last 
treatment  process  is  either  an  open  or  a 
closed  aerobic  biological  treatment 
process  demonstrating  compliance  by 
using  the  procedures  in  §  63.145  (f)  or 
(gj  of  this  subpart,  inlet  and  outlet 
concentrations  and  flow  rates  shall  be 
measured  as  provided  in  paragraphs 
{a)(7)(i)(A)and(a)(7)(i)(B)ofthis 
section.  The  mass  flow  rates  removed  or 
destroyed  by  the  series  of  treatment 
processes  and  by  the  biological 
treatment  process  are  all  used  to 
calculate  actual  mass  removal  (AMR)  as 
specified  in  §  63.145(f)(5)(ii)  of  this 
subpart. 

(A)  The  inlet  and  outlet  to  the  series 
of  treatment  processes  prior  to  the 
biological  treatment  process  are  the 
points  at  which  the  wastewater  enters 
the  first  treatment  process  and  exits  the 
last  treatment  process  in  the  series, 
respectively,  except  as  provided  in 
paragraph  (a)(9)(ii)  of  this  section. 

(B)  The  inlet  to  the  biological 
treatment  process  shall  be  the  point  at 
which  the  wastewater  enters  the 
biological  treatment  process  or  the 
outlet  from  the  series  of  treatment 
processes  identified  in  paragraph 
(a)(7)(i)(A)  of  this  section,  except  as 
provided  in  paragraph  (a)(9)(ii)  of  this 
section. 

(ii)  The  owner  or  operator  shall 
conduct  the  performance  test  across 
each  treatment  process  in  the  series  of 
treatment  processes.  The  mass  flow  rate 
removed  or  destroyed  by  each  treatment 
process  shall  be  added  together  to 
determine  whether  compliance  has  been 
demonstrated  using  §63.145  (c).  (d).  (e). 


(f)>  and  (g),  as  applicable.  If  a  biological 
treatment  process  is  one  of  the  treatment 
processes  in  the  series  of  treatment 
processes,  the  inlet  to  the  biological 
treatment  process  shall  be  the  point  at 
which  the  wastewater  enters  the 
biological  treatment  process,  or  the  inlet 
to  the  equalization  tank  if  all  the  criteria 
of  paragraph  (a)(9)(ii)  of  this  section  are 
met. 

(8)  When  using  a  biological  treatment 
process  to  comply  with  §63.138  of  this 
subpart,  the  owner  or  operator  may  elect 
to  calculate  the  AMR  using  a  subset  of 
Table  8  and/or  Table  9  compounds 
determined  at  the  point  of 
determination  or  downstream  of  the 
point  of  determination  with  adjustment 
for  concentration  and  flowrate  changes 
made  according  to  §  63.144(b)(6)  and 

§  63.144(c)(4)  of  this  subpart, 
respectively.  All  Table  8  and/or  Table  9 
compounds  measured  to  determine  the 
RMR.  except  as  provided  by 
§  63.145(a)(6).  shall  be  included  in  the 
RMR  calculation. 

(9)  The  owner  or  operator  determining 
the  inlet  for  purposes  of  demonstrating 
compliance  with  §63.145  (e),  (f).  or  (g) 
of  this  subpart  may  elect  to  comply  with 
paragraph  (a)(9)(i)  or  (a)(9)(ii)  of  this 
section. 

(i)  When  wastewater  is  conveyed 
exclusively  by  hard-piping  from  the 
point  of  determination  to  a  treatment 
process  that  is  either  the  only  treatment 
process  or  the  first  in  a  series  of 
treatment  processes  (i.e..  no  treatment 
processes  or  other  waste  management 
units  are  used  upstream  of  this 
treatment  process  to  store,  handle,  or 
convey  the  wastewater),  the  inlet  to  the 
treatment  process  shall  be  at  any 
location  from  the  point  of  determination 
to  where  the  wastewater  stream  enters 
the  treatment  process.  When  samples 
are  taken  upstream  of  the  treatment 
process  and  before  wastewater  streams 
have  converged,  the  owner  or  operator 
shall  ensure  that  the  mass  flow  rate  of 
all  Group  1  wastewater  streams  is 
accounted  for  when  using  §63.138  (e)  or 
(f)  to  comply  and  that  the  mass  flow  rate 
of  all  Croup  1  and  Croup  2  wastewater 
streams  is  accounted  for  when  using 
§  63.138(g)  to  comply,  except  as 
provided  in  §  63.145(a)(6). 

(ii)  The  owner  or  operator  may 
consider  the  inlet  to  the  equalization 
tank  as  the  inlet  to  the  biological 
treatment  process  if  all  the  criteria  in 
paragraphs  (a)(9)(ii)(A)  through 
(a){9)(ii)(C)  of  this  section  are  met.  The 
outlet  from  the  series  of  treatment 
processes  prior  to  the  biological 
treatment  process  is  the  point  at  which 
the  wastewater  exits  the  last  treatment 
process  in  the  series  prior  to  the 
equalization  tank,  if  the  equalization 


tank  and  biological  treatment  process 
are  part  of  a  series  of  treatment 
processes.  The  owner  or  operator  shall 
ensure  that  the  mass  flow  rate  of  all 
Group  1  wastewater  streams  is 
accounted  for  when  using  §  63.138  (e)  or 
(0  to  comply  and  that  the  mass  flow  rate 
of  all  Group  1  and  Group  2  wastewater 
streams  is  accounted  for  when  using 
§  63.138(g)  to  comply,  except  as 
provided  in  §63. 145(a)(6). 

(A)  The  wastewater  is  conveyed  by 
hard-piping  from  either  the  last 
previous  treatment  process  or  the  point 
of  determination  to  the  equalization 
tank. 

(B)  The  wastewater  is  conveyed  from 
the  equalization  tank  exclusively  by 
hard-piping  to  the  biological  treatment 
process  and  no  treatment  processes  or 
other  waste  management  units  are  used 
to  store,  handle,  or  convey  the 
wastewater  between  the  equalization 
tank  and  the  biological  treatment 
process. 

(C)  The  equalization  tank  is  equipped 
with  a  fixed  roof  and  a  closed  vent 
system  that  routes  emissions  to  a  control 
device  that  meets  the  requirements  of 
§63.133(a)(2)(i)  and  §63.133  (b)(1) 
through  (b)(4)  of  this  subpart. 

(b)  Noncombustion  treatment 
process — concentration  limits.  This 
paragraph  applies  to  performance  tests 
that  are  conducted  to  demonstrate 
compliance  of  a  noncombustion 
treatment  process  with  the  parts  per 
million  by  weight  wastewater  stream 
concentration  limits  at  the  outlet  of  the 
treatment  process.  This  compliance 
option  is  specified  in  §  63.138(b)(1)  and 
§  63.138(c)(1).  Wastewater  samples  shall 
be  collected  using  sampling  procedures 
which  minimize  loss  of  organic 
compounds  during  sample  collection 
and  analysis  and  maintain  sample 
integrity  per  §63.144(b)(5)(ii).  Samples 
shall  be  collected  and  analyzed  using 
the  procedures  specified  in  §  63.144 
(b)(5){i).  (b)(5)(ii),  and  (b)(5)(iii)  of  this 
subpart.  Samples  may  be  grab  samples 
or  composite  samples.  Samples  ^all  be 
taken  at  approximately  equally  spaced 
time  intervals  over  a  1-hour  period. 
Each  1-hour  period  constitutes  a  run, 
and  the  performance  test  shall  consist  of 
a  minimum  of  3  runs.  Concentration 
measurements  based  on  Method  305 
may  be  adjusted  by  dividing  each 
concentration  by  the  compound-specific 
Fm  factor  listed  in  Table  34  of  this 
subpart.  Concentration  measurements 
based  on  methods  other  than  Method 
305  may  be  adjusted  by  multiplying 
each  concentration  by  the  compound- 
specific  Fm  factor  listed  in  table  34  of 
this  subpart.  (For  wastewater  streams 
that  are  Group  1  for  both  Table  8  and 
Table  9  compounds,  compliance  is 
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demonstrated  only  if  the  sum  of  the 
concentrations  of  Table  9  compounds  is 
less  than  50  ppmw,  and  the 
concentration  of  each  Table  8 
compound  is  less  than  10  ppmw.) 

(cj  Noncombustion,  nonbiological 
treatment  process:  Percent  mass 
removal/destruction  option.  This 
paragraph  appUes  to  performance  tests 
that  are  conducted  to  demonstrate 
compliance  of  a  noncombustion, 
nonbiological  treatment  process  with 
the  percent  mass  removal  limits 
specified  in  §  63.138(e)  (1)  and  (2)  for 
Table  8  and/or  Table  9  compounds.  The 
owner  or  operator  shall  comply  with  the 
requirements  specified  in  §63.145  (c)(1) 
through  (c)(6)  of  this  subpart. 

(1)  Concentration.  The  concentration 
of  Table  8  and/or  Table  9  compounds 
entering  and  exiting  the  treatment 
process  shall  be  determined  as  provided 


in  this  paragraph.  Wastewater  samples 
shall  be  collected  using  sampling 
procedures  which  minimize  loss  of 
organic  compounds  during  sample 
collection  and  analysis  and  maintain 
sample  integrity  per  §  63.144(b)(5)(ii). 
The  method  shall  be  an  analytical 
method  for  wastewater  which  has  that 
compoimd  as  a  target  analyte.  Samples 
may  be  grab  samples  or  composite 
samples.  Samples  shall  be  taken  at 
approximately  equally  spaced  time 
intervals  over  a  1-hour  period.  Each  1- 
hour  period  constitutes  a  run,  and  the 
p>erfonnance  test  shall  consist  of  a 
minimimi  of  3  runs.  Concentration 
measurements  based  on  Method  305 
shall  be  adjusted  by  dividing  each 
concentration  by  the  compound-specific 
Fm  factor  Hsted  in  Table  34  of  this 
subpart.  Concentration  measurements 


based  on  methods  other  than  Method 
305  shall  not  adjust  by  the  compound- 
specific  Fm  factor  hsted  in  Table  34  of 
this  subpart. 

(2)  Flow  rate.  The  flow  rate  of  the 
entering  and  exiting  wastewater  streams 
shall  be  determined  using  inlet  and 
outlet  flow  meters,  respectively.  Where 
the  outlet  flow  is  not  greater  than  the 
inlet  flow,  a  flow  meter  shall  be  used, 
and  may  be  used  at  either  the  inlet  or 
outlet.  Flow  rate  measurements  shall  be 
taken  at  the  same  time  as  the 
concentration  measurements. 

(3)  Calculation  of  mass  flow  rate— for 
noncombustion,  nonbiological 
treatment  processes.  The  mass  flow 
rates  of  Table  8  and/or  Table  9 
compounds  entering  and  exiting  the 
treatment  process  are  calculated  as 
follows. 


QMw.  =  ^iQ.>c,.. 


(EqnWWl) 


QMWb=— ^ 
p*10* 


(Eqn  WW2) 


Where: 

QMW„  QMWb=Mass  flow  rate  of  Table 
8  or  Table  9  compounds,  average  of 
all  nms,  in  wastewater  entering 
(QMW  J  or  exiting  (QMWt)  the 
treatment  process,  kilograms  per 
hour. 

psDensity  of  the  wastewater,  kilograms 
per  cubic  meter. 


Qjjt.  Qbbjt= Volumetric  flow  rate  of 

wastewater  entering  (Q^j,)  or  exiting 
(Qbji)  the  treatment  process  during 
each  run  k,  cubic  meters  per  hour. 

Ctju.  CT.bA=Total  concentration  of 
Table  8  or  Table  9  compounds  in 
wastewater  entering  (Ct4u)  or 
exiting  (CT.h.k)  the  treatment  process 


during  each  run  k,  parts  per  million 

by  weight. 
p=Number  of  runs. 
k=ldentifier  for  a  run. 
10*=conversion  factor,  mg/kg 

(4)  Percent  removal  calculation  for 
mass  flow  rate.  The  percent  mass 
removal  across  the  treatment  process 
shall  be  calculated  as  follows: 


^     QMW, -QMW.       _ 

E  =  -:^ S-— ^ ^xlOO         EqnWW3 


Where: 

E=Removal  or  destruction  efficiency  of 
the  treatment  process,  percent. 

QMW„  QMWb=Mass  flow  rate  of  Table 
8  or  Table  9  compounds  in 
wastewater  entering  (QMW  J  and 
exiting  (QMWb)  the  treatment 
process,  kilograms  per  hour  (as 
calculated  using  Equations  WWl 
and  WW2). 

(5)  Calculation  of  flow-weighted 
average  ofFr  values.  If  complying  with 
§  63.138(e)(2),  use  Equation  WW8  to 
calculate  the  flow-weighted  average  of 
the  Fr  values  listed  in  Table  9  of  this 
subpart.  When  the  term  "combustion"  is 
used  in  Equation  WW8,  the  term 


"treatment  process"  shall  be  used  for 
the  purposes  of  this  paragraph. 

(6)  Compare  mass  removal  efficiency 
to  required  efficiency.  Compare  the  mass 
removal  efficiency  (calculated  in 
Equation  WW3)  to  the  required 
efficiency  as  spiedfied  in  §  63.138(e)  of 
this  subpart.  If  complying  with 
§  63.138(e)(1),  compliance  is 
demonstrated  if  the  mass  removal 
efficieacy  is  99  percent  or  greater.  If 
complying  with  §  63.138(e)(2), 
compliance  is  demonstrated  if  the  mass 
removal  efficiency  is  greater  than  or 
equal  to  the  flow-weighted  average  of 
the  Fr  values  calculated  in  Equation 
WW8. 

(d)  Combustion  treatment  processes: 
percent  mass  removal/destruction 


option.  This  paragraph  applies  to 
performance  tests  that  are  conducted  to 
demonstrate  compliance  of  a 
combustion  treatment  process  with  the 
percent  mass  destruction  limits 
specified  in  §  63.138(e)  (1)  and  (2)  for 
Table  9  compounds,  andVor 
§  63.138(e)(1)  for  Table  8  compounds. 
The  owner  or  operator  shall  comply 
with  the  requirements  specified  in 
§63.145  (d)(1)  through  (d)(9)  of  this 
subfjart.  (Wastewater  streams  that  are 
Group  1  for  both  Table  8  and  Table  9 
compounds  need  only  do  the 
compliance  demonstration  for  Table  9 
compounds.) 

(ij  Concentration  in  wastewater 
stream  entering  the  combustion 
treatment  process.  The  concentration  of 
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Table  8  and/or  Table  9  compounds 
entering  the  treatment  process  shall  be 
determined  as  provided  in  this 
paragraph.  Wastewater  samples  shall  be 
collected  using  sampling  procedures 
which  minimize  loss  of  organic 
compounds  during  sample  collection 
and  analysis  and  maintain  sample 
integrity  per  §63.144(b)(5)(ii).  The 
method  shall  be  an  analytical  method 
for  wastewater  which  has  that 
compound  as  a  target  analyte.  Samples 
may  be  grab  samples  or  composite 
samples.  Samples  shall  be  taken  at 
approximately  equally  spaced  time 


intervals  over  a  1-hour  period.  Each  1- 
hour  period  constitutes  a  run,  and  the 
performance  test  shall  consist  of  a 
minimum  of  3  runs.  Concentration 
measurements  based  on  Method  305  of 
appendix  A  of  this  part  shall  be  adjusted 
by  dividing  each  concentration  by  the 
compound-specific  Fm  factor  listed  in 
table  34  of  this  subpart.  Concentration 
measurements  based  on  methods  other 
than  Method  305  shall  not  adjust  by  the 
compound-specific  Fm  factor  listed  in 
table  34  of  this  subpart. 

(2)  Flow  rate  of  wastewater  entering 
the  combustion  treatment  process.  The 


flow  rate  of  the  wastewater  stream 
entering  the  combustion  treatment 
process  shall  be  determined  using  an 
inlet  flow  meter.  Flow  rate 
measurements  shall  be  taken  at  the  same 
time  as  the  concentration 
measurements. 

(3)  Calculation  of  mass  flow  rate  in 
wastewater  stream  entering  combustion 
treatment  processes.  The  mass  flow  rate 
of  Table  8  and/or  Table  9  compounds 
entering  the  treatment  process  is 
calculated  as  follows: 


QMW,  = 


r. 


> 


p'lO" 


.Qa.k*CT...k 


k=l 


(Eqn  WW4) 


Where: 

QMW,=Mass  flow  rate  of  Table  8  or 
Table  9  compounds  entering  the 
combustion  unit,  kilograms  per 
hour. 

p= Density  of  the  wastewater  stream, 
kilograms  per  cubic  meter 

(iLk=Volumetnc  flow  rate  of  wastewater 
entering  the  combustion  unit  during 
run  k,  cubic  meters  per  hour. 

CTjui=Total  concentration  of  Table  8  or 
Table  9  compounds  in  the 
wastewater  stream  entering  the 
combustion  unit  during  run  k,  parts 
per  million  by  weight. 

p=Number  of  nms. 

k=Identifier  for  a  run. 
(4)  Concentration  in  vented  gas 

stream  exiting  the  combustion  treatment 


process.  The  concentration  of  Table  8 
and/or  Table  9  compounds  exiting  the 
combustion  treatment  process  in  any 
vented  gas  stream  shall  be  determined 
as  provided  in  this  paragraph.  Samples 
may  be  grab  samples  or  composite 
samples.  Samples  shall  be  taken  at     ^ 
approximately  equally  spaced  time 
intervals  over  a  1-hour  period.  Each  1- 
hour  period  constitutes  a  run,  and  the 
performance  test  shall  consist  of  a 
minimum  of  3  runs.  Concentration 
measurements  shall  be  determined 
using  Method  18  of  40  CF     oart  60, 
appendix  A.  Alternatively     ny  other 
test  method  validated  ac<      ling  to  the 
procedures  in  Method  301  of  appendix 
A  of  this  part  may  be  used. 


(5)  Volumetric  flow  rate  of  vented  gas 
stream  exiting  the  combustion  treatment 
process.  The  volumetric  flow  rate  of  the 
vented  gas  stream  exiting  the 
combustion  treatment  process  shall  be 
determined  using  Method  2,  2 A,  2C,  or 
2D  of  40  CFR  part  60.  appendix  A,  as 
appropriate.  Volumetric  flow  rate 
measurements  shall  be  taken  at  the  same 
time  as  the  concentration 
measurements. 

(6)  Calculation  of  mass  flow  rate  of 
vented  gas  stream  exiting  combustion 
treatment  processes.  The  mass  flow  rate 
of  Table  8  and/or  Table  9  compounds  in 
a  vented  gas  stream  exiting  the 
combustion  treatment  process  shall  be 
calculated  as  follows: 


QMG,  =  K^ 


Vi  =  l 


£CG.,MW,  QG,         (EqnWW5) 


qmg,-kJXcg,,, 


MW. 


i-i 


QGb        (Eqn  WW6) 


Where: 

CGvi.  CGbj=Ojncentration  of  total 
organic  compounds  (TOG)  (minus 
methane  and  ethane)  or  total 
organic  hazardous  air  pollutants,  in 
vented  gas  stream,  entering  (CG^,) 
and  exiting  (CGbj)  the  control 
device,  dry  basis,  parts  per  milUon 
by  volume. 

C^C.  C^G»=Ma8S  rate  of  TOG  (minus 
methane  and  ethane)  or  total 
organic  hazardous  air  (mllutants,  in 


vented  gas  stream,  entering  (QMGaJ 
and  exiting  (QMGb)  the  control 
device,  dry  basis,  kilograms  per 
hour. 

MW,=Molecular  weight  of  a  component, 
kilogram/kilogram-mole. 

QG„QGb=Flow  rate  of  gas  stream 

entering  (QGJ  and  exiting  (QOb)  the 
control  device,  dry  standard  cubic 
meters  per  hour. 

K2=Constant,  41.57  x  10"»  (parts  per 
million)  ~ '  (gram-mole  per  standard 


cubic  meter)  (kilogram/gram), 
where  standard  temperature  (gram- 
mole  per  standard  cubic  meter)  is 
20°  Celsius. 
i=Identifier  for  a  compoimd. 
n=Nimiber  of  components  in  the 
sample. 
(7)  Destruction  efflciency  calculation. 
The  destruction  efBdency  of  the 
combustion  unit  for  Table  8  and/or 
Table  9  compounds  shall  be  calculated 
as  follows: 


UMI 
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^     QMW, -QMGh 

QMW,         ^^^        (EqnWW7) 


Where: 

E=Destruction  efficiency  of  Table  8  or 
Table  9  compounds  for  the 
combustion  imit,  percent. 

QMW,=Mass  flow  rate  of  Table  8  or 
Table  9  compounds  entering  the 


combustion  unit,  kilograms  p>er 
houi. 
QMGb=Mass  flow  rate  of  Table  8  or 
Table  9  compounds  in  vented  gas 
stream  exiting  the  combustion 
treatment  process,  kilograms  per 
hour. 


(8)  Calculation  of  flow-weighted 
average  of  Fr  values.  Use  Equation  WW8 
to  calculate  the  flow-weighted  average 
of  the  Fr  values  hsted  in  table  9  of  this 
subpart. 


Fr.vg  = 


SiFfi'Ci^.k*Q.., 


i=lk=l 


iici..,*Q.., 


k=li=l 


•100        (EqnWW8) 


Where: 

Fr,vg=Flow-weighted  average  of  the  Fr 

values. 
Ci.ijt=Concentration  of  Table  8  and/or 
Table  9  compounds  in  wastewater 
stream  entering  the  combustion 
unit,  diuing  run  k,  parts  per  million 
by  weight. 
Q^=Volumetric  flow  rate  of  wastewater 
entering  the  combustion  unit  during 
run  k,  cubic  meters  per  hour. 
Fri=Compoimd-specific  Fr  value  listed 
in  table  9  of  this  subpart. 
(9)  Calculate  flow-weighted  average  of 
Fr  values  and  compare  to  mass 
destruction  efficiency.  Compare  the 
mass  destruction  efficiency  (calculated 
in  Equation  WW  7)  to  the  required 
efficiency  as  specified  in  §  63.138(e).  If 
complying  with  §  63.138(e)(1), 
compliance  is  demonstrated  if  the  mass 
destruction  efficiency  is  99  percent  or 
greater.  If  complying  with  §  63.138(e)(2), 
compliance  is  demonstrated  if  the  mass 
destruction  efficiency  is  greater  than  or 
equal  to  the  flow-weighted  average  of 
the  Fr  value  calculated  in  Equation 
WW8. 

(e)  Non -combustion  treatment 
processes  including  closed  biological 
treatment  processes:  RMR  option.  This 
paragraph  apphes  to  performance  tests 
for  non-combustion  treatment  processes 
other  than  open  biological  treatment 
processes  to  demonstrate  compliance 
with  the  mass  removal  provisions  for 
Table  8  and/ or  Table  9  compounds. 
Compliance  options  for  noncombustion 
treatment  processes  are  specified  in 
§  63.138(f)  of  this  subpart.  CompHance 
options  for  closed  aerobic  or  anaerobic 
biological  treatment  processes  are 
specified  in  §  63.138(f)  and  §  63.138(g) 
of  this  subpart.  When  complying  with 


§  63.138(f),  the  owner  or  operator  shall 
comply  with  the  requirements  specified 
in  §  63.145(e)(1)  through  (e)(6)  of  this 
subpart.  When  complying  with 
§  63.138(g),  the  owner  or  operator  shall 
comply  with  the  requirements  specified 
in  §  63.145(e)(1)  through  (e)(6)  of  this 
subpart.  (Wastewater  streams  that  are 
Group  1  for  both  Table  8  and  Table  9 
compounds  need  only  do  the 
compliance  demonstration  for  Table  9 
compounds.) 

(1)  Concentration  in  wastewater 
stream.  The  concentration  of  Table  8 
and/or  Table  9  compoimds  shall  be 
determined  as  provided  in  this 
paragraph.  Concentration  measurements 
to  determine  HMR  shall  be  taken  at  the 
point  of  determination  or  downstream 
of  the  point  of  determination  with 
adjustment  for  concentration  change 
made  according  to  §63. 144(b)(6)  of  this 
subpart.  Concentration  measurements  to 
determine  AMR  shall  be  taken  at  the 
inlet  and  outlet  to  the  treatment  process 
and  as  provided  in  §  63.145(a)(7)  for  a 
series  of  treatment  processes. 
Wastewater  samples  shall  be  collected 
using  sampling  procedures  which 
minimize  loss  of  organic  compounds 
during  sample  collection  and  analysis 
and  maintain  sample  integrity  per 
§63.144(b)(5)(ii).  The  method  shall  be 
an  analytical  method  for  wastewater 
which  has  that  compound  as  a  target 
analyte.  Samples  may  be  grab  samples 
or  composite  samples.  Samples  shall  be 
taken  at  approximately  equally  spaced 
time  intervals  over  a  1-hour  f>eriod. 
Each  1-hour  period  constitutes  a  run, 
and  the  p>erformanc8  test  shall  consist  of 
a  minimum  of  3  runs.  Concentration 
measinements  based  cmi  Method  305 
shall  be  adjusted  by  dividing  each 


concentration  by  the  compound-specific 
Fm  factor  listed  ii.  table  34  of  this 
subpart.  Concer  ration  measurements 
based  on  methods  other  than  Method 
305  shall  not  adjust  by  the  compound- 
specific  Fm  factor  listed  in  table  34  of 
this  subpart. 

(2)  Flow  rate.  Flow  rate  measurements 
to  determine  RMR  shall  be  taken  at  the 
point  of  determination  or  downstream 
of  the  point  of  determination  with 
adjustment  for  flow  rate  change  made 
according  to  §  63.144(c)(4)  of  this 
subpart.  Flow  rate  measurements  to 
determine  AMR  shall  be  taken  at  the 
inlet  and  outlet  to  the  treatment  process 
and  as  provided  in  §  63.145(a)(7)  for  a 
series  of  treatment  processes.  Flow  rate 
shall  be  determined  using  inlet  and 
outlet  flow  measurement  devices. 
Where  the  outlet  flow  is  not  greater  than 
the  inlet  flow,  a  flow  measurement 
device  shall  be  used,  and  may  be  used 

at  either  the  inlet  or  outlet.  Flow  rate 
measurements  shall  be  taken  at  the  same 
time  as  the  concentration 
measurements. 

(3)  Calculation  of  FIMR  for  non- 
combustion  treatment  processes 
including  closed  biological  treatment 
processes.  When  using  §  63.138(f)  to 
comply,  the  reqi'>ed  mass  removal  of 
Table  8  and/ or  1  able  9  compounds  for 
each  Croup  1  wastewater  stream  shall 
be  calculated  as  sp)ecified  in  paragraph 
(e)(3)(i)  of  this  section.  When  using 

§  63.138(g)  to  comply,  the  required  mass 
removal  shall  be  calculated  as  specified 
in  paragraph  (e)(3)(ii)  of  this  section. 

(i)  When  using  §  63.138(f)  to  comply, 
the  required  mass  removal  of  Table  8 
and/or  Table  9  compounds  for  each 
Group  1  wastewater  stream  shall  be 
calculated  using  Equation  WW9. 
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RMR  =  -^q£(C,  *Fr,)        (EqnWW9) 


10 


1=1 


Where: 

RMR=Required  mass  removal  for 
treatment  process  or  series  of 
treatment  processes,  kilograms  per 
hour. 

p=Density  of  the  Group  1  wastewater 
stream,  kilograms  per  cubic  meter. 

Q=  Volumetric  flow  rate  of  wastewater 
stream  at  the  point  of 
determination,  liters  per  hour. 

i=Identifier  for  a  compound. 


n=Number  of  Table  8  or  Table  9 
compounds  in  stream. 

C,=Concentration  of  Table  8  or  Table  9 
compounds  at  the  point  of 
determination,  parts  per  million  by 
weight. 

Fr,=Fraction  removal  value  of  a  Table  8 
or  Table  9  compound.  Fr  values  are 
listed  in  table  9  of  this  subpart. 

108=Con version  factor,  mg/kg  *  l/m^. 


(ii)  When  using  §63.1 38{gJ  to  comply, 
the  required  mass  removal  is  95  percent 
of  the  mass  flow  rate  for  all  Group  1  and 
Group  2  wastewater  streams  combined 
for  treatment.  The  required  mass 
removal  of  Table  8  and/or  Table  9 
compounds  for  all  Group  1  and  Group 
2  wastewater  streams  combined  for 
treatment  when  complying  with 
§  63.138(g)  shall  be  calculated  using  the 
following  equation: 


RMR=^QS(C,)        (EqnWW9a) 


1=1 


Where; 

RMR=Required  mass  removal  for 

treatment  process  or  series  of 

treatment  processes,  kilograms  per 

hour. 
p=Density  of  the  Group  1  wastewater 

stream,  kilograms  per  cubic  meter. 
Q=Volumetric  flow  rate  of  wastewater 

stream  at  the  point  of 

determination,  liters  per  hour. 
i=Identifier  for  a  compound. 
n=Number  of  Table  8  or  Table  9 

compounds  in  stream. 


C,=Concentration  of  Table  8  or  Table  9 
compounds  at  the  point  of 
determination,  parts  per  million  by 
weight. 

10^=:Con version  factor,  mg/kg  *  l/m^ 

(4)(i)  The  required  mass  removal  is 
calculated  by  summing  the  required 
mass  removal  for  each  Group  1 
wastewater  stream  to  be  combined  for 
treatment  when  complying  with 
§63.138(0. 


(ii)  The  required  mass  removal  is 
calculated  by  summing  the  required 
mass  removal  for  all  Group  1  and  Group 
2  wastewater  streams  combined  for 
treatment  when  complying  with 
§63. 138(g). 

(5)  The  AMR  calculation  procedure 
for  non-combustion  treatment  processes 
including  closed  biological  treatment 
processes.  The  AMR  shall  be  calculated 
as  follows: 


AMR  -  (QMW,  -  QM Wb )        (Eqn  WWl  0) 


Where: 

AMR=Actual  mass  removal  of  Table  8  or 
Table  9  compounds  achieved  bv 
treatment  process  or  series  of 
treatment  processes,  kilograms  per 
hour. 

QMW,=Mass  flow  rate  of  Table  8  or 
Table  9  compounds  in  wastewater 
entering  the  treatment  process  or 
first  treament  process  in  a  series  of 
treatment  processes,  kilograms  per 
hour. 

CH><Wb=Mass  flow  rate  of  Table  8  or 
Table  9  compounds  in  wastewater 
exiting  the  last  treatment  process  in 
a  series  of  treatment  processes, 
kilograms  per  hour. 

(6)  Compare  RMB  to  AMR.  When 
complying  with  §63.13«{f),  compare  the 
1U4R  caicukted  in  Equation  WW9  to  the 
AVa  cakuiated  in  Equation  WW  10. 
Compliance  is  demonstrated  if  tke  AMR 
is  greater  than  or  equal  to  the  RMR. 
WheR  complyiBg  with  §63.13«(g]. 
compare  thie  RMR  calculated  in 
Equetioa  WW-9a  te  tiie  AMR  calculated 
in  Equatien  WWIO.  Compliance  is 


demonstrated  if  the  AMR  is  greater  than 
or  equal  to  95-percent  mass  removal. 

(f)  Open  or  closed  aerobic  biological 
treatment  processes:  Required  mass 
removal  (RMRl  option.  This  paragraph 
applies  to  the  use  of  performance  tests 
that  are  conducted  for  open  or  closed 
aerobic  biological  treatment  processes  to 
demonstrate  compliance  with  the  mass 
removal  provisions  for  Table  8  and/or 
Table  9  compounds.  These  compliance 
options  are  specified  in  §  63.138(f)  of 
this  subpart.  The  owner  or  operator 
shall  comply  with  the  requirements 
specified  in'§  63.145  (f)(1)  through  (f)(6) 
of  this  subpart.  Some  compoimds  may 
not  require  a  performance  test.  Refer  to 
§63. 145(h)  and  table  36  of  this  subpart 
to  determine  which  compounds  may  be 
exempt  from  the  requirements  of  this 
paragraph. 

(1)  Concentration  in  wastewater 
stream  The  concentration  of  Table  8 
and/ or  Table  9  compounds  shall  be 
determined  as  provided  in  this 
paragraph.  Concentration  measurements 
to  determine  RMR  shall  be  takea  at  the 
point  of  determination  or  downstream 


of  the  point  of  determination  with 
adjustment  for  concentration  change 
made  according  to  §  63.144(b)(6)  of  this 
subpart.  Concentration  measurements  to 
determine  AMR  shall  be  taken  at  the 
inlet  and  outlet  to  the  treatment  process 
and  as  provided  in  §  63.145(a)(7)  for  a 
series  of  treatment  processes. 
Wastewater  samples  shall  be  collected 
using  sampling  procedures  which 
minimize  loss  of  organic  compounds 
during  sample  collection  and  analysis 
and  maintain  sample  integrity  p>er 
§  63.144(b)(5)(ii).  The  method  shall  be 
an  analytical  method  for  wastewater 
which  has  that  compound  as  a  target 
anf>lyte.  Samples  may  be  grab  samples 
or  composite  samples.  Samples  shall  be 
taken  at  approximately  equally  spaced 
time  intervals  over  a  1-hour  period. 
Each  1-beur  period  constitutes  a  run, 
and  the  performance  test  shall  consist  of 
a  minimum  of  3  runs.  Concentration 
meaaureraents  based  on  Mettvod  305 
shall  be  adjusted  by  dividing  each 
concentration  by  the  compound-sp>ecific 
Fm  factor  listed  in  table  34  of  this 
subpart.  Concentration  measurements 
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based  on  methods  other  than  Method 
305  shall  not  adjust  by  the  compound- 
specific  Fm  factor  listed  in  table  34  of 
this  subpart. 

(2)  Flow  rate.  Flow  rate  measurements 
to  determine  RMR  shall  be  taken  at  the 
point  of  determination  or  downstream 
of  the  point  of  determination  with 
adjustment  for  flow  rate  change  made 
according  to  §  63.144(c)(4)  of  this 
subpart.  Flow  rate  measurements  to 


determine  AMR  shall  be  taken  at  the 
inlet  and  outlet  to  the  treatment  process 
and  as  provided  in  §  63.145(a)(7)  for  a 
series  of  treatment  processes.  Flow  rate 
shall  be  determined  using  inlet  and 
outlet  flow  measurement  devices. 
Where  the  outlet  flow  is  not  greater  than 
the  inlet  flow,  a  flow  measurement 
device  shall  be  used,  and  may  be  used 
at  either  the  inlet  or  outlet.  Flow  rate 
measurements  shall  be  taken  at  the  same 


time  as  the  concentration 
measurements. 

(3)  Calculation  of  RMR  for  open  or 
closed  aerobic  biological  treatment 
processes.  The  req'  ired  mass  removal  of 
Table  8  and/or  Tal  le  9  compounds  for 
each  Group  1  wastewater  stream  shall 
be  calculated  using  the  following 
equation: 


RMR  =  -^Ql(C.*Fr,)        (EqnWWll) 
"J       i=i 


Where: 

RMR=Required  mass  removal  for 
treatment  process  or  series  of 
treatment  processes,  kilograms  per 
hour. 

/^Density  of  the  Group  1  wastewater 
stream,  kilograms  per  cubic  meter. 

Q=  Volumetric  flow  rate  of  wastewater 
stream  at  the  point  of 
determination,  liters  per  hour. 

i=Identifier  for  a  compound. 

n=Number  of  Table  8  or  Table  9 
compounds  in  stream. 

Ci=Concentration  of  Table  8  or  Table  9 
compounds  at  the  point  of 
determination,  parts  per  million  by 
weight. 

Fri=Fraction  removal  value  of  a  Table  8 
or  Table  9  compound.  Fr  values  are 
listed  in  table  9  of  this  subpart. 

109=Conversion  factor,  mg/kg  *  l/m'. 

(4)  The  required  mass  removal  is 
calculated  by  adding  together  the 
required  mass  removal  for  each  Group  1 
wastewater  stream  to  be  combined  for 
treatment. 


(5)  Actual  mass  removal  calculation 
procedure  for  open  or  closed  aerobic 
biological  treatment  processes.  The 
actual  mass  removal  (AMR)  shall  be 
calculated  using  Equation  WW12  as 
specified  in  paragraph  (f)(5)(i)  of  this 
section  when  the  performance  test  is 
performed  across  the  open  or  closed 
aerobic  biological  treatment  process 
only.  If  compliance  is  being 
demonstrated  in  accordance  with 
§  63.145(a){7)(i).  the  AMR  for  the  series 
shall  be  calculated  using  Equation 
WW13  in  §63.145(f)(5)(ii).  (This 
equation  is  for  situations  where 
treatment  is  performed  in  a  series  of 
treatment  processes  connected  by  hard- 
piping.)  If  compliance  is  being 
demonstrated  in  accordance  with 
§  63.145(a)(7){ii),  the  AMR  for  the 
biological  treatment  process  shall  be 
calculated  using  Equation  WW12  in 
§  63.145(f)(5)(i).  The  AMR  for  the 
biological  treatment  process  used  in  a 
series  of  treatment  processes  calculated 
using  Equation  WW12  shall  be  added  to 
the  AMR  determined  for  each  of  the 


other  individual  treatment  processes  in 
the  series  of  treatment  processes. 

(i)  Calculate  AMR  for  the  open  or 
closed  aerobic  biological  treatment 
process  as  follows: 

AMR=QMW,*F^        (EqnWW12) 
Where: 

AMR=Actuai  mass  removal  of  Table  8  or 
Table  9  compounds  achieved  by 
open  or  closed  biological  treatment 
process,  kilograms  per  hour. 

QMW,=Mass  flow  rate  of  Table  8  or 
Table  9  compounds  in  wastewater 
entering  the  treatment  process, 
kilograms  per  hour. 

Fi>k>=Site-specific  fraction  of  Table  8  or 
Table  9  compounds  biodegraded. 
Ftw)  shall  be  determined  as  specified 
in  §  63.145(h)  and  appendix  C  of 
this  subpart. 

(ii)  Calculate  AMR  across  a  series  of 
treatment  units  where  the  last  treatment 
unit  is  an  o(>en  or  closed  aerobic 
biological  treatmer   process  as  follows: 


AMR  =  QMW.  -  (QMWb  Xl  -  F^k,  )        (Eqn  WW)  3) 


Where: 

AMR=Actual  mass  removal  of  Table  8  or 
Table  9  compounds  achieved  by  a 
series  of  treatment  processes, 
kilograms  per  hour. 

QMW,=Mass  flow  rate  of  Table  8  or 
Table  9  compoimds  in  wastewater 
entering  the  first  treatment  process 
in  a  series  of  treatment  processes, 
kilograms  per  hour. 

QMWb=Mass  flow  rate  of  Table  8  or 
Table  9  compounds  in  wastewater 
exiting  the  last  treatment  process  in 
a  series  of  treatment  processes  prior 
to  the  biological  treatment  process, 
kilograms  per  hour. 

Fbio=Site-specinc  fraction  of  Table  8  or 
Table  9  compounds  biodegraded. 
Fbio  shall  be  determined  as  specified 


in  §  63.145(h)  and  appendix  C  of 
this  subpart. 

(6)  Compare  RME  to  AMR.  Compare 
the  RMR  calculated  in  Equation  WWll 
to  the  AMR  calculated  in  either 
Equation  WW12  or  WW13,  as 
applicable.  Compliance  is  demonstrated 
if  the  AMR  is  greater  than  or  equal  to 
the  RMR. 

(g)  Open  or  closed  aerobic  biological 
treatment  processes:  95-percent  mass 
removal  option.  This  paragraph  applies 
to  performance  tests  that  are  conducted 
for  op>en  or  closed  aerobic  biological 
treatment  processes  to  demonstrate 
compliance  with  the  95-percent  mass 
removal  provisions  for  Table  8  and/ or 
Table  9  compounds.  This  compliance 
option  is  specified  in  §  63.138(g)  of  this 


subpart.  The  RMR  for  this  option  is  95- 
percent  mass  removal.  The  owner  or 
operator  shall  comply  with  the 
requirements  specified  in  §  63.145(g)(1) 
to  determine  AMR,  §63.145  (e)(3)(ii) 
and  (e)(4)(ii)  to  determine  RMR,  and 
(g)(2)  of  this  subpart  to  determine 
whether  compliance  has  been 
demonstrated.  Some  compounds  may 
not  require  a  performance  test.  Refer  to 
§  63.145(h)  and  table  36  of  this  subpart 
to  determine  which  compounds  may  be 
exempt  from  the  r^uirements  of  this 
paragraph.  (Wastewater  streams  that  are 
Group  1  for  both  Table  8  and  Table  9 
compounds  need  only  do  the 
compliance  demonstration  for  Table  9 
compounds.) 
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(1)  The  owner  or  operator  shall 
comply  with  the  requirements  specified 
in  paragraphs  (0(1).  (fl(2).  and  (0(5)  of 
this  section  to  determine  AMR. 
References  to  Group  1  wastewater 
streams  shall  be  deemed  Group  1  and 
Group  2  wastewater  streams  for  the 
purposes  of  this  paragraph. 

(2)  Compare  RMB  to  A\m. 
Compliance  is  demonstrated  if  the  AMR 
is  greater  than  or  equal  to  RMR. 

(h)  Site-specific  fraction  biodegraded 
(fbiol-  The  compounds  listed  in  table  9 
of  this  subpart  are  divided  into  three 
sets  for  the  purpose  of  determining 
whether  Fbw  must  be  determined,  and  if 
Fbio  must  be  determined,  which 
procedures  may  be  used  to  determine 
compound-specific  kinetic  parameters. 
These  sets  are  designated  as  lists  1.  2. 
and  3  in  table  36  of  this  subpart. 

(1)  Performance  test  exemption.  If  a 
biological  treatment  process  meets  the 
requirements  specified  in  paragraphs 
(h)(l)(i)  and  (h)(l)(ii)  of  this  section,  the 
owner  or  operator  is  not  required  to 
determine  Fb»  and  is  exempt  from  the 
applicable  performance  lest 
requirements  specified  in  §63.138  of 
this  subpart. 

(i)  The  biological  treatment  process 
meets  the  definition  of  "enhanced 
biological  treatment  process"  in 
§63.111  of  this  subpart. 

(ii)  At  least  99  percent  by  weight  of  all 
compounds  on  table  36  of  this  subpart 
that  are  present  in  the  aggregate  of  all 
wastewater  streams  using  the  biological 
treatment  process  to  comply  with 
§63.138  of  this  subpart  are  compounds 
on  list  1  of  tabJe  36  of  this  subpart. 

(2)  fbw  detenninotion.  For  wastewater 
streams  that  include  one  or  more 
compounds  on  lists  2  and/or  3  of  table 
36  of  this  subpart  that  do  not  meet 
criteria  in  paragraph  (h)|l)(ii)  of  this 
section,  the  owner  or  operator  shall 
determine  Fb^  for  the  biological 
treatment  process  using  the  procedures 
in  appendix  C  to  part  63,  and  paragraph 
(h)(2)(i)  or  (h)(2)(ii)  of  this  section.  For 
biological  treatment  processes  that  do 
not  meet  the  definition  for  enhanced 
biological  treatment  in  §63.111  of  this 
subpart,  the  owner  or  operator  shall 
determine  the  Fbio  for  the  biological 
treatment  process  using  any  of  the 


procedures  in  appendix  C  to  part  63, 
except  the  batch  tests  procedure. 

(i)  Wastewater  streams  without  list  3 
compounds  that  are  treated  in 
enhanced  biological  treatment 
processes.  For  wastewater  streams  that 
include  no  compounds  on  list  3  of  table 
36  of  this  subpart  and  the  biological 
treatment  process  meets  the  definition 
of  enhanced  biological  treatment 
process  in  §63.111  of  this  subpart,  the 
owner  or  operator  shall  determine  fb^ 
for  the  list  2  compounds  using  any  of 
the  procedures  specified  in  appendix  C 
of  40  CFR  part  63.  (The  symbol  "fbK," 
represents  the  site  specific  fraction  of  an 
individual  Table  8  or  Table  9  compound 
that  is  biodegraded.)  The  owner  or 
operator  shall  calculate  fb,o  for  the  list  1 
compounds  using  the  defaults  for  first 
order  biodegradation  rate  constants  (Ki) 
in  table  37  of  subpart  G  and  follow  the 
procedure  explained  in  Form  III  of 
appendix  C.  40  CFR  part  63,  or  any  of 
the  procedures  specified  in  appendix  C, 
40  CFR  part  63. 

(ii)  Wastewater  streams  with  list  3 
compounds  that  are  treated  in 
enhanced  biological  treatment 
processes.  For  wastewater  streams  that 
include  one  or  more  compounds  on  list 
3  of  table  36  of  this  subpart,  the  owner 
or  operator  shall  determine  fb,o  for  the 
list  3  compounds  using  any  of  the 
procedures  specified  in  appendix  C,  40 
CFR  part  63,  except  the  batch  tests 
procedure.  The  owner  or  operator  shall 
determine  fbK>  for  the  list  2  compounds 
using  any  of  the  procedures  specified  in 
appendix  C,  40  CFR  part  63.  The  owner 
or  operator  shall  calculate  fb»  for  the  list 
1  compounds  using  the  defaults  for  first 
order  biodegradation  rate  constants  (K|) 
in  table  37  of  subpart  G  and  follow  the 
procedure  explained  in  Form  III  of 
appendix  C.  40  CFR  part  63.  or  any  of 
the  procedures  specified  in  appendix  C, 
of  40  CFR  part  63. 

(iii)  Performance  tests  for  control 
devices  other  than  flares.  This 
paragraph  applies  to  performance  tests 
that  are  conducted  to  demonstrate 
compliance  of  a  control  device  with  the 
efficiency  limits  specified  in  §  63.139(c). 
If  complying  with  the  95-percent 
reduction  efficiency  requirement, 
comply  with  the  requirements  specified 


in  paragraphs  (i)(l)  through  (iM9)  of  this 
section.  If  complying  with  the  20  ppm 
by  volume  requirement,  comply  with 
the  requirements  specified  in 
paragraphs  (i)(l)  through  (i)(6)  and  (i)(9) 
of  this  section.  The  20  ppm  by  volume 
limit  or  95  percent  reduction  efficiency 
requirement  shall  be  measured  as  either 
total  organic  hazardous  air  pollutants  or 
as  TOC  minus  methane  and  ethane. 

(1)  Sampling  sites.  Sampling  sites 
shall  be  selected  using  Method  1  or  lA 
of  40  CFR  part  60,  appendix  A,  as 
appropriate.  For  determination  of 
compliance  with  the  95  percent 
reduction  requirement,  sampling  sites 
shall  be  located  at  the  inlet  and  the 
outlet  of  the  control  device.  For 
determination  of  compUance  with  the 
20  parts  per  million  by  volume  limit, 
the  sampling  site  shall  be  located  at  the 
outlet  of  the  control  device. 

(2)  Concentration  in  gas  stream 
entering  or  exiting  the  control  device. 
The  concentration  of  total  organic 
hazardous  air  pollutants  or  TOC  in  a  gas 
stream  shall  be  determined  as  provided 
in  this  paragraph.  Samples  may  be  grab 
samples  or  composite  samples  (i.e., 
integrated  samples).  Samples  shall  be 
taken  at  approximately  equally  spaced 
time  intervals  over  a  1-hour  period. 
Each  1-hour  period  constitutes  a  run, 
and  the  performance  test  shall  consist  of 
a  minimum  of  3  runs.  Concentration 
measurements  shall  be  determined 
using  Method  18  of  40  CFR  part  60, 
appendix  A.  Alternatively,  any  other 
test  method  validated  according  to  the 
procedures  in  Method  301  of  appendix 
A  of  this  part  may  be  used. 

(3)  Volumetric  flow  rate  of  gas  stream 
entering  or  exiting  the  control  device. 
The  volumetric  flow  rate  of  the  gas 
stream  shall  be  determined  using 
Method  2,  2A.  2C,  or  2D  of  40  CFR  part 
60,  appendix  A,  as  appropriate. 
Volumetric  flow  rate  measurements 
shall  be  taken  at  the  same  time  as  the 
concentration  measurements. 

(4)  Calculation  of  TOC  concentration. 
The  TOC  concentration  (CGt)  is  the  sum 
of  the  concentrations  of  the  individual 
components.  If  compliance  is  being 
determined  based  on  TOC,  the  owner  or 
op)erator  shall  compute  TOC  for  each 
run  using  the  following  equation: 


CGt=-IIcGS., 


(EqnWWU) 


Where: 

CGT=Total  concentration  of  TOC  (minus 
methane  and  ethane)  in  vented  gas 


stream,  average  of  samples,  dry 
basis,  parts  per  million  by  volume. 

CGS' J=Concentration  of  sample 

components  in  vented  gas  stream 


for  sample  j,  dry  basis,  parts  per 
million  by  volume. 

i=Identifier  for  a  compound. 
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n=Number  of  components  in  the 
sample. 

j=IdentiGer  for  a  sample. 

m=Number  of  samples  in  the  sample 
run. 

(5)  Calculation  of  total  organic 
hazardous  air  pollutants  concentration. 
The  owner  or  operator  determining 
compliance  based  on  total  organic 
hazardous  air  pollutants  concentration 
(Chap)  shall  compute  Chap  according  to 
the  Equation  WW14,  except  that  only 
Table  9  compounds  shall  be  summed. 


(6)  Percent  oxygen  correction  for 
combustion  control  devices.  If  the 
control  device  is  a  combustion  device, 
comply  with  the  requirements  specified 
in  paragraph  (i)(6)(i)  of  this  section  to 
determine  oxygen  concentration,  and  in 
paragraph  (i)(6)(ii)  of  this  section  to 
calculate  the  percent  oxygen  correction. 

(i)  Oxygen  concentration.  The 
concentration  of  TOC  or  total  organic 
hazardous  air  pollutants  shall  be 
corrected  to  3  percent  oxygen  if  the 
control  device  is  a  combustion  device. 
The  emission  rate  correction  factor  for 


excess  air,  composite  sampling  (i.e., 
integrated  sampling)  and  analysis 
procedures  of  Method  3B  of  40  CFR  part 
60,  appendix  A  shall  be  used  to 
determine  the  actual  oxygen 
concentration  (%02d).  The  samples  shall 
be  taken  during  the  same  time  that  the 
TOC  (minus  methane  or  ethane)  or  total 
organic  hazardous  air  pollutants 
samples  are  taken. 

(ii)  3  percent  oxygen  calculation.  The 
concentration  corrected  to  3  percent 
oxygen  (CGc),  when  required,  shall  be 
computed  using  the  following  equation: 


CG(-  =  CG-p 


17.9 


20.9 -%0 


(EqnWWlS) 


2<iJ 


Where: 

CGc=Concentration  of  TDC  or  organic 
hazardous  air  pollutants  corrected 
to  3  percent  oxygen,  dry  basis,  parts 
per  million  by  volvune. 

CGT=Total  concentration  of  TOC  (minus 
methane  and  ethane)  in  vented  gas 
stream,  average  of  samples,  dry 
basis,  parts  per  million  by  volume. 


%02d=Concentration  of  oxygen 

measured  in  vented  gas  stream,  dry 
basis,  percent  by  volume. 
(7)  Mass  rate  calculation.  The  mass 
rate  of  either  TOC  (minus  methane  and 
ethane)  or  total  organic  hazardous  air 
pollutants  shall  be  calculated  u.>ing  the 
following  equations.  Where  the  mass 
rate  of  TOC  is  being  calculated,  all 


organic  compou^ids  (minus  methane 
and  ethane)  measured  by  methods 
specified  in  paragraph  (i)(2)  of  this 
section  are  summed  using  Equations 
WW16  and  WW17.  Where  the  mass  rate 
of  total  organic  hazardous  air  pollutants 
is  being  calculated,  only  Table  9 
compounds  shall  be  summed  using 
Equations  WW16  and  WW17. 


QMG.=K  I£CG., 


MWj  QG,         (EqnWW16) 


QMGb  =  K,   J^CG,,  MWi  QG^         (Eqn  WW17) 


Where: 

CGaj.  CGb.i=Concentration  of  TOC 

(minus  methane  and  ethane)  or  total 
organic  hazardous  air  pollutants,  in 
vented  gas  stream,  entering  (CG..i) 
and  exiting  (CGbj)  the  control 
device,  dry  basis,  parts  per  million 
by  volume. 

QMG„  QMGb=Mass  rate  of  TOC  (minus 
methane  and  ethane)  or  total 
organic  hazardous  air  pollutants,  in 
vented  gas  stream,  entering  (QMGJ 


and  exiting  (QMGb)  the  control 
device,  dry  basis,  kilograms  per 
hoiu-. 

MWi=Molecular  weight  of  a  component, 
kilogram/kilogram-mole. 

QGa,  QGt>=Flow  rate  of  gas  stream 

entering  (QGJ  and  exiting  (QGb)  the 
control  device,  dry  standard  cubic 
meters  per  hour. 

K2=Constant.  41.57  x  10 ~'  (parts  per 
million)  ~  ■  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram). 


where  standard  temf>erature  (gram- 
mole  per  standard  cubic  meter)  is 
20"  Celsius. 

i=Identifier  for  a  compound. 

n=Number  of  components  in  the 
sample. 

(8)  Percent  reduction  calculation.  The 
jjercent  reduction  in  TOC  (minus 
methane  and  ethane)  or  total  organic 
hazardous  air  pollutants  shall  be 
calculated  as  follows: 


^^QMG.-QMG 
QMG, 


(EqnWWlS) 


Where: 

E=Destruction  efficiency  of  control 
device,  percent. 

QMG.,  QMGb=Mass  rate  of  TOC  (minus 
methane  and  ethane)  or  total 
organic  hazardous  air  pollutants,  in 
vented  gas  stream  entering  and 


exiting  (QMGb)  the  control  device, 
dry  basis,  kilograms  per  hour. 
(9)  Compare  mass  destruction 
efficiency  to  required  efficiency.  If 
complying  with  the  95  pwcent 
reduction  efficiency  requirement, 
compliance  is  demonstrated  if  the  mass 
destruction  efficiency  (calculated  in 


Equation  WW18)  is  95  percent  or 
greater.  If  complying  with  the  20  parts 
per  million  by  volume  limit  in  §63.139 
(c)(l)(ii)  of  this  subpart,  compHance  is 
demonstrated  if  the  outlet  total  organic 
compound  concentration,  less  methane 
and  ethane,  or  total  organic  hazardous 
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air  pollutants  concentration  is  20  parts 
per  million  by  volume,  or  less.  For 
combustion  control  devices,  the 
concentration  shall  be  calculated  on  a 
dry  basis,  corrected  to  3  percent  oxygen. 

(j)  Compliance  demonstration  for 
flares.  When  a  flare  is  used  to  comply 
with  §63.139  (c)  of  this  subpart,  the 
owner  or  operator  shall  comply  with  the 
flare  provisions  in  §  63.1 1(b)  of  subpart 
A  of  this  p€ut. 

(1)  The  compliance  determination 
shall  be  conducted  using  Method  22  of 
40  CFR  part  60.  appendix  A,  to 
determine  visible  emissions. 

(2)  An  owner  or  operator  is  not 
required  to  conduct  a  performance  test 
to  determine  percent  emission  reduction 
or  outlet  organic  hazardous  air 
pollutants  or  TOC  concentration  when  a 
flare  is  used. 

§63.140    Procaes  vrastawatar  provisions— 
rsporting. 

(a)  For  each  waste  management  unit. 
treatment  process,  or  control  device 
used  to  comply  with  §§63.138  (b)(1), 
(c)(1).  (d).  (e).  (f).  or  (g)  of  this  subpart 
for  which  the  owner  or  operator  seeks 
to  monitor  a  parameter  other  than  those 
specified  in  table  11.  table  12.  or  table 
13  of  this  subf)art,  the  owner  or  operator 
shall  submit  a  request  for  approval  to 
monitor  alternative  {)arameters 
according  to  the  procedures  specified  in 
§  63.151(f)  or  (g)  of  this  subpart. 

(b)  The  owner  or  operator  shall 
submit  the  information  specified  in 
paragraphs  (b)(1)  through  {b)(9)  of  this 
section  as  part  of  the  Notification  of 
Compliance  Status  required  by 

§  63.152(b)  of  this  subpart. 

(1)  [Reserved] 

(2)  For  each  new  and  existing  source, 
the  owner  or  operator  shall  submit  the 
information  specified  in  table  15  of  this 
subpart  for  Table  8  and/or  Table  9 
compoxmds. 

(3)  [Reserved] 

(4)  For  each  treatment  process 
identified  in  table  15  of  this  subpart  that 
receives,  manages,  or  treats  a  Group  1 
wastewater  stream  or  residual  removed 
from  a  Group  1  wastewater  stream,  the 
owner  or  operator  shall  submit  the 
information  specified  in  table  1 7  of  this 
subpart. 

(5)  For  each  waste  management  unit 
identified  in  table  1 5  of  this  subpart  that 
receives  or  manages  a  Group  1 
wastewater  stream  or  residual  removed 
from  a  Group  1  wastewater  stream,  the 
owner  or  operator  shall  submit  the 
information  specified  in  table  18  of  this 
subpart. 

(6)  F(v  each  residual  removed  from  a 
Group  1  wastewater  stream,  the  owner 
or  operator  shall  report  the  information 
specified  in  table  19  of  this  subpart. 


(7)  For  each  control  device  used  to 
comply  with  §§63.133  through  63.139 
of  this  subpart,  the  owner  or  operator 
shall  report  the  information  specified  in 
paragraphs  (b)(7)(i)  and  (b)(7)(ii)  of  this 
section. 

(i)  For  each  flare,  the  owner  or 
operator  shall  submit  the  information 
specified  in  paragraphs  (b)(7)(i){A) 
through  (b)(7)(i)(C)  of  this  section. 

(A)  Flare  design  (i.e..  steam-assisted, 
air-assisted,  or  non-assisted); 

(B)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required  by 

§  63.139(c)(3)  ofthis  subpart;  and 

(C)  Reports  of  the  times  and  durations 
of  all  periods  during  the  compliance 
determination  when  the  pilot  flame  is 
absent  or  the  monitor  is  not  operating. 

(ii)  For  each  control  device  other  than 
a  flare,  the  owner  or  operator  shall 
submit  the  information  specified  in 
paragiaph  (b)(7)(ii)(A)  ofthis  section 
and  in  either  paragraph  (b)(7)(ii)(B)  or 
(b)(7)(ii)(C)  ofthis  section. 

(A)  The  information  on  parameter 
ranges  specified  in  §63. 152(b)(2)  ofthis 
subpart  for  the  applicable  parameters 
specified  in  table  13  ofthis  subpart, 
unless  the  parameter  range  has  already 
been  established  in  the  operating 
jjermit;  and  either 

(B)  The  design  evaluation  specified  in 
§  63.139(d)(2)  of  this  subpart;  or 

(C)  Results  of  the  performance  test 
specified  in  §  63.139(d)(1)  ofthis 
subpart.  Performance  test  results  shall 
include  operating  ranges  of  key  process 
and  control  parameters  during  the 
performance  test;  the  value  of  each 
parameter  being  monitored  in 
accordance  with  §63.143  ofthis 
subpart;  and  applicable  supporting 
calculations. 

(8)  For  each  treatment  process  used  to 
comply  with  §63.138  (b)(l)(iii)(C), 
(c)(l)(iii)(D),  (d),  or  (e)  ofthis  subpart, 
the  owner  or  operator  shall  submit  the 
information  specified  in  paragraphs 
(b)(8)(i)  and  (b)(8)(ii)  ofthis  section. 

(i)  For  Items  1  and  2  in  table  12  of  this 
subpart,  the  owner  or  operator  shall 
submit  the  information  specified  in 
paragraphs  (b)(8Ki)(A)  and  (b)(B)(i)(B)  of 
this  section. 

(A)  The  information  on  parameter 
ranges  specified  in  §63.1b2(b)(2)  ofthis 
subpart  for  the  parameters  approved  by 
the  Administrator,  imless  the  parameter 
range  has  already  been  established  in 
the  operating  permit 

(B)  Results  of  the  initial 
measurements  of  the  parenMters 
approved  by  the  Administrator  and  any 
applicable  supporting  calculations. 


(ii)  For  Item  3  in  table  12  ofthis 
subpart,  the  owner  or  operator  shall 
submit  the  information  on  parameter 
ranges  specified  in  §63. 152(b)(2)  ofthis 
subpart  for  the  parameters  specified  in 
Item  3  of  table  12  ofthis  subpart,  unless 
the  parameter  range  has  already  been 
established  in  the  operating  permit. 

(9)  Except  as  provided  in  paragraph 
(b)(9)(iii)  ofthis  section,  for  each  waste 
management  imit  or  treatment  process 
used  to  comply  with  §63. 138(b)(1), 
(c)(1),  (d),  (e),  (f),  (g),  or  (h)(3)  ofthis 
subpart,  the  owner  or  operator  shall 
submit  the  information  specified  in 
either  paragraph  (b)(9)(i)  or  (b)(9)(ii)  of 
this  section. 

(i)  The  design  evaluadon  and 
supporting  documentation  specified  in 
§  63.138(j)(l)  of  this  subpart. 

(ii)  Results  of  the  performance  test 
specified  in  §63.138(j)(2)  ofthis 
subpart.  Performance  test  results  shall 
include  operating  ranges  of  key  process 
and  control  parameters  diuing  the 
performance  test;  the  value  of  each 
parameter  being  monitored  in 
accordance  writh  §63.143  ofthis 
subpart;  and  applicable  supporting 
calculations. 

(iii)  If  the  owner  or  operator  elects  to 
use  one  of  the  technologies  specified  in 
§  63.138(h)  ofthis  subpart,  the  owner  or 
operator  is  exempt  from  the 
requirements  specified  in  paragraphs 
{b)(9)(i)  and  (b)(9)(ii)  ofthis  section. 

(c)  For  each  waste  management  unit 
that  receives,  manages,  or  treats  a  Group 
1  wastewater  stream  or  residual 
removed  from  a  Group  1  wastewater 
stream,  the  owner  or  operator  shall 
submit  as  part  of  the  next  Periodic 
Report  required  by  §63. 152(c)  ofthis 
subpart  the  results  of  each  inspection 
required  by  §  63.143(a)  of  this  subpart  in 
which  a  control  equipment  failure  was 
identified.  Control  equipment  failure  is 
defined  for  each  waste  management  unit 
in  §§  63.133  through  63.137  ofthis 
subpart.  Each  Periodic  Report  shall 
include  the  date  of  the  inspection, 
identification  of  each  waste 
management  unit  in  which  a  control 
equipment  failure  was  detected, 
description  of  the  failure,  and 
description  of  the  nature  of  and  date  the 
repair  was  made. 

(d)  Except  as  provided  in  paragraph 
(f)  of  this  section,  for  each  treatment 
process  used  to  comply  with 

S  63.138(b)(1).  (c)(1),  or  (e)  of  this 
subpart,  the  owner  or  operator  shall 
submit  as  part  of  the  next  Periodic 
Report  required  by  §  63.152(c)  the 
information  specified  in  paragraphs 
(d)(1),  (d)(2),  and  (d)(3)  ofthis  section  . 
for  the  monitoring  required  by 
$  63.143(b)  ofthis  subpart 
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(1)  For  Item  1  in  table  12,  the  owner 
or  operator  shall  submit  the  results  of 
measurements  that  indicate  that  the 
biological  treatment  unit  is  outside  the 
range  established  in  the  Notification  of 
Compliance  Status  or  operating  permit. 

(2)  For  Item  2  in  table  12,  the  owner 
or  operator  shall  submit  the  monitoring 
results  for  each  operating  day  during 
which  the  daily  average  value  of  a 
continuously  monitored  parameter  is 
outside  the  range  established  in  the 
Notification  of  Compliance  Status  or 
operating  permit. 

(3)  For  Item  3  in  table  12  of  this 
subpart,  the  owner  or  operator  shall 
submit  the  monitoring  results  for  each 
operating  day  during  which  the  daily 
average  value  of  any  monitored 
parameter  approved  in  accordance  with 
§  63.151  (f)  was  outside  the  range 
established  in  the  Notification  of 
CompUance  Status  or  operating  permit. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  for  each  control  device 
used  to  comply  with  §§  63.133  through 
63.139  of  this  subpart,  the  owner  or 
operator  shall  submit  as  part  of  the  next 
Periodic  Report  required  by  §  63.152(c) 
of  this  subpart  the  information  specified 
in  either  paragraph  (e)(1)  or  (e)(2)  of  this 
section. 

(1)  The  information  specified  in  table 
20  of  this  subpart,  or 

(2)  If  the  owner  or  operator  elects  to 
comply  with  §63. 143(e)(2)  of  this 
subpart,  i.e.,  an  organic  monitoring 
device  installed  at  the  outlet  of  the 
control  device,  the  owner  or  operator 
shall  submit  the  monitoring  results  for 
each  operating  day  during  which  the 
daily  average  concentration  level  or 
reading  is  outside  the  range  established 
in  the  Notification  of  Compliance  Status 
or  operating  permit. 

(f)  Where  tne  owner  or  operator 
obtains  approval  to  use  a  treatment 
process  or  control  device  other  than  one 
for  which  monitoring  requirements  are 
specified  in  §  63.143  of  this  subpart,  or 
to  monitor  parameters  other  than  those 
specified  in  table  12  or  13  of  this 
subpart,  the  Administrator  will  specify 
appropriate  reporting  requirements. 

(g)  If  an  extension  is  utilized  in 
accordance  with  §63. 133(e)(2)  or 

§  63.133(h)  of  this  subpart,  the  owner  or 
operator  shall  include  in  the  next 
periodic  report  the  information 
specified  in  §63.133  (e)(2)  or 
§  63.133(h). 

163.147 


(a)  Tbe  owner  or  oi>erator  transferring 
a  Group  1  wastewater  stream  or  residual 
removed  from  a  Ooup  1  wastewater 
stream  in  accordance  with  §  63.132(g)  of 
this  subpart  shall  keep  a  record  of  the 


notice  sent  to  the  treatment  operator 
stating  that  the  wastewater  stream  or 
residual  contains  organic  hazardous  air 
pollutants  which  are  required  to  be 
managed  and  treated  in  accordance  with 
the  provisions  of  this  subpart. 

(b)  The  owner  or  operator  shall  keep 
in  a  readily  accessible  location  the 
records  specified  in  paragraphs  (b)(1) 
through  (b)(7)  of  this  section. 

(1)  A  record  that  each  waste 
management  unit  inspection  required  by 
§§63.133  through  63.137  of  this  subpart 
was  performed. 

(2)  A  record  that  each  inspection  for 
control  devices  required  by  §  63.139  of 
this  subpart  was  performed. 

(3)  A  record  of  the  results  of  each  seal 
gap  measurement  required  by 

§§  63.133(d)  and  63.137(c)  of  this 
subpart.  The  records  shall  include  the 
date  of  the  measurement,  the  raw  data 
obtained  in  the  measurement,  and  the 
calculations  described  in  §  63.120(b)(2), 
(3),  and  (4)  of  this  subpart. 

(4)  For  Item  1  and  Item  2  of  table  12 
of  this  subpart,  the  owner  or  operator 
shall  keep  the  records  approved  by  the 
Administrator. 

(5)  Except  as  provided  in  paragraphs 
(e)  and  (g)  of  this  section,  continuous 
records  of  the  monitored  parameters 
specified  in  Item  3  of  table  12  and  table 
13  of  this  subpart,  and  in  §  63.143(e)(2) 
of  this  subpart. 

(6)  Oocumentation  of  a  decision  to  use 
an  extension,  as  specified  in 

§  63.133(e)(2)  or  (h)  of  this  subpart, 
which  shall  include  a  description  of  the 
failiu«,  docim[ientation  that  alternate 
storage  capacity  is  unavailable,  and 
specification  of  a  schedule  of  actions 
that  will  ensure  that  the  control 
equipment  will  be  repaired  or  the  vessel 
will  be  emptied  as  soon  as  practical. 

(7)  Doc\unentation  of  a  decision  to  use 
a  delay  of  repair  due  to  unavailabifity  of 
parts,  as  specified  in  §  63.140(c],  shall 
include  a  description  of  the  failure,  the 
reason  additional  time  was  necessary 
(including  a  statement  of  why 
replacement  parts  were  not  kept  on  site 
and  when  the  manufacturer  promised 
delivery),  and  the  date  when  repair  was 
completed. 

(c)  For  each  boiler  or  process  heater 
used  to  comply  with  §§63.133  through 
63.139  of  this  subpart,  the  owner  or 
operator  shall  keep  a  record  of  any 
changes  in  the  location  at  which  the 
vent  stream  is  introduced  into  the  flame 
zone  as  required  in  §  63.139(c)(1)  of  this 
subpart. 

(d)  The  owner  or  operator  shall  keep 
records  of  the  daily  average  value  of 
each  continuously  monitored  parameter 
for  each  operating  day  as  specified  in 

§  63.152(f),  except  as  provided  in 


paragraphs  (d)(1)  and  (d)(2)  of  this 
section. 

(1 )  For  flares,  records  of  the  times  and 
duration  of  all  periods  during  which  the 
pilot  flame  is  absent  shall  be  kept  rather 
than  daily  averages. 

(2)  For  carbon  adsorbers,  the  owner  or 
operator  shall  keep  the  records  specified 
in  paragraphs  (d)(2)(i)  and  (d)(2)(ii)  of 
this  section  instead  of  daily  averages. 

(i)  Records  of  the  total  regeneration 
stream  mass  flow  for  each  carbon  bed 
regeneration  cycle. 

(ii)  Records  of  the  temperature  of  the 
carbon  bed  after  each  regeneration 
cycle. 

(e)  Where  the  owner  or  operator 
obtains  approval  to  use  a  control  device 
other  than  one  for  which  monitoring 
requirepients  are  specified  in  §  63.143  of 
this  subpart,  or  to  monitor  parameters 
other  than  those  specified  in  table  12  or 
table  13  of  this  subpart,  the 
Administrator  will  specify  appropriate 
recordkeeping  requirements. 

(f)  If  the  owner  or  operator  uses 
process  knowledge  to  determine  the 
annua]  average  concentration  of  a 
wastewater  stream  as  specified  in 

§  63.144(b)(3)  of  this  subpart  and/or 
uses  process  knowledge  to  determine 
the  annual  average  flow  rate  as  specified 
in  §  63.144(c)(1)  of  this  subpart,  and 
determines  that  the  wastewater  stream 
is  not  a  Group  1  wastewater  stream,  the 
owner  or  operator  shall  keep  in  a  readily 
accessible  location  the  documentation 
of  how  process  knowledge  was  used  to 
determine  the  annual  average 
concentration  and/ or  the  annual  average 
flow  rate  of  the  wastewater  stream. 
27.  Section  63.148  is  amended  by 
revising  paragraphs  (c)(2).  (c)(4){ii). 
(c)(5),  (i)(3)(i),  (i)(3)(ii).  and  (j)(2)  to  read 
as  follows: 

§63.148    L«ak  Inspection  provisions. 

•        *        *        •        • 

(c)'  *  • 

(2)(i)  Except  as  provided  in  paragraph 
(c)(2)(ii)  of  this  section,  the  detection 
instrument  shall  meet  the  performance 
criteria  of  Method  21  of  40  CFR  part  60, 
appendix  A.  except  the  instrument 
response  factor  criteria  in  section 
3.1.2(a)  of  Method  21  shall  be  for  the 
average  composition  of  the  process  fluid 
not  each  individual  volatile  organic 
compound  in  the  stream.  For  process 
streams  that  contain  nitrogen,  air,  or 
other  inerts  which  are  not  organic 
hazardous  air  pollutants  or  volatile 
organic  compounds,  the  average  stream 
respcxise  factor  shall  be  calculated  on  an 
inert-frae  basis. 

(ii)  If  no  instrument  is  available  at  the 
plant  site  that  will  meet  the 
performance  criteria  specified  in 
paragraph  (c)(2)(i)  of  this  section,  the 
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instniment  readings  may  be  adjusted  by 
multiplying  by  the  average  response 
factor  of  the  process  fluid,  calculated  on 
an  inert-free  basis  as  described  in 
paragraph  (c)(2)(i)  of  this  section. 
•        •        •        •        • 

(ii)  Mixtures  of  methane  in  air  at  a 
concentration  less  than  10,000  parts  per 
million.  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
performance  criteria  specified  in 
paragraph  (b)(2)(i)  of  this  section,  hi 
such  cases,  the  calibration  gas  may  be  a 
mixture  of  one  or  more  of  the 
compounds  to  be  measured  in  air. 

(5)  An  owner  or  operator  may  elect  to 
adjust  or  not  adjust  instrument  readings 
for  background.  If  an  owner  or  operator 
elects  to  not  adjust  readings  for 
background,  all  such  instrument 
readings  shall  be  compared  directly  to 
the  applicable  leak  definition  to 
determine  whether  there  is  a  leak.  If  an 
owner  or  operator  elects  to  adjust 
instrument  readings  for  background,  the 
owner  or  operator  shall  measure 
background  concentration  using  the 
procedures  in  §§  63.180(b)  and  (c)  of 
subpart  H  of  this  part.  The  owner  or 
operator  shall  subtract  background 
reading  from  the  maximum 
concentration  indicated  by  the 
instrument. 

•  •        *        •        • 

(i)*  •  • 

(3)*   •  • 

(i)  Hourly  records  of  whether  the  flow 
indicator  specified  under  paragraph 
(f)(1)  of  this  section  was  operating  and 
whether  a  diversion  was  detected  at  any 
time  during  the  hour,  as  well  as  records 
of  the  times  of  all  periods  when  the  vent 
stream  is  diverted  from  the  control 
device  or  the  flow  indicator  is  not 
operating. 

(ii)  Where  a  seal  mechanism  is  used 
to  comply  with  paragraph  (f)(2J  of  this 
section,  hourly  records  of  flow  are  not 
required.  In  such  cases,  the  owner  or 
operator  shall  record  whether  the 
monthly  visual  inspection  of  the  seals  or 
closiu^  mechanisms  has  been  done,  and 
shall  record  the  occurrence  of  all 
periods  when  the  seal  mechanism  is 
broken,  the  bypass  line  valve  position 
has  changed,  or  the  key  for  a  lock-and- 
key  type  configuration  has  been  checked 
out.  and  records  of  any  car-seal  that  has 
broken. 

*  •        »        «        • 

(j)'   *  • 

(2)  Reports  of  the  times  of  all  periods 
recorded  under  paragraph  (i)(3)(i)  of  this 
section  when  the  vent  stream  is  diverted 


from  the  control  device  through  a 
bypass  line;  and 

«        •        *        »         » 

28.  Section  63.149  is  added  to  read  as 

follows: 

§  63.149    Control  requirements  for  certain 
liquid  streams  In  open  systems  wlttiln  a 
chemical  manufacturing  process  unit 

(a)  The  owner  or  operator  shall 
comply  with  the  provisions  of  table  35 
of  this  subpart,  for  each  item  of 
equipment  meeting  all  the  criteria 
specified  in  paragraphs  (b)  through  (d) 
and  either  paragraph  (e)(1)  or  (e)(2)  of 
this  section. 

(b)  The  item  of  equipment  is  of  a  type 
identified  in  table  35  of  this  subpart; 

(c)  The  item  of  equipment  is  part  of 
a  chemical  manufacturing  process  unit 
that  meets  the  criteria  of  §  63.100(b)  of 
subpart  F  of  this  part; 

(a)  The  item  of^equipment  is 
controlled  less  stringently  than  in  table 
35  and  is  not  listed  in  §  63.100(f)  of 
subpart  F  of  this  part,  and  the  item  of 
equipment  is  not  otherwise  exempt  from 
controls  by  the  provisions  of  subparts  A, 
F,  G,  or  H  of  this  part;  and 

(e)  The  item  of  equipment: 

(1)  is  a  drain,  drain  nub,  manhole,  lift 
station,  trench,  pipe,  or  oil/water 
separator  that  conveys  water  with  a  total 
annual  average  concentration  greater 
than  or  equal  to  10,000  parts  per  milhon 
by  weight  of  Table  9  compounds  at  any 
flownrate;  or  a  total  annual  average 
concentration  greater  than  or  equal  to 

1 .000  parts  per  million  by  weight  of 
Table  9  compounds  at  an  annual 
average  flow  rate  greater  than  or  equal 
to  10  liters  per  minute.  At  a  chemical 
manufactiuing  process  imit  subject  to 
the  new  source  requirements  of  40  CFR 
63.100(1)(1)  or  40  CFR  63.100(1)(2).  the 
criteria  of  this  paragraph  are  also  met  if 
the  item  of  equipment  conveys  water 
with  an  annual  average  concentration 
greater  than  or  equal  to  10  parts  per 
million  by  weight  of  any  Table  8 
compound  at  an  annual  average  flow 
rate  greater  than  or  equal  to  0.02  liter 
per  minute,  or 

(2)  Is  a  tank  that  receives  one  or  more 
streams  that  contain  water  with  a  total 
annual  average  concentration  greater 
than  or  equal  to  1 ,000  ppm  (by  weight) 
of  Table  9  compounds  at  an  annual 
average  flowrrate  greater  than  or  equal  to 
10  liters  per  minute.  At  a  chemical 
manufacturing  process  unit  subject  to 
the  new  source  requirements  of  40  CFR 
63. 100(11(1)  or  40  CFR  63.100  (1)(2),  the 
criteria  of  this  paragraph  are  also  met  if 
the  tank  receives  one  or  more  streams 
that  contain  water  with  an  annual 
average  concentration  greater  than  or 
equal  to  10  parts  per  milhon  by  weight 
of  any  Table  8  compound  at  an  annual 


average  flow  rate  greater  than  or  equal 
to  0.02  Uter  per  minute.  The  owner  or 
operator  of  the  source  shall  determine 
the  characteristics  of  the  stream  as 
specified  in  paragraphs  (e)(2)  (i)  and  (ii) 
of  this  section. 

(i)  The  characteristics  of  the  stream 
being  received  shall  be  determined  at 
the  inlet  to  the  tank. 

(ii)  The  characteristics  shall  be 
determined  according  to  the  procedures 
in  §  63.144(b)  and  (c). 

29.  Section  63.152  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(1);  revising  paragraph 
(b)(2)  introductory  text  and  paragraphs 
(b)(2)(ii)(A)  and  (b)(2)(ii)(B):  adding 
paragraph  (b)(5);  revising  the 
introductory  text  of  paragraphs  (c)(2), 
(c)(2)(ii),  and  (c)(2)(ii)(A);  revising 
paragraphs  (c)(2)(ii)(A)(2)  and 
(c)(2)(ii)(A)(5);  revising  the  introductory 
text  of  paragraph  {c)(2)(ii)(B);  revising 
paragraphs  (c)(2)(ii)(C)  and  (c)(2)(ii)(E); 
adding  paragraph  (c)(2)(iv);  revising  the 
introducto^  text  of  paragraph  (c)(4); 
revising  paragraph  (c)(4)(iii)  and  adding 
paragraph  (c){4)(iv);  adding  a  sentence 
to  the  end  of  paragraphs  (c)(5)(iii)  and 
(c)(6)(v);  revising  the  introductory  text 
of  paragraph  (f),  revising  paragraph 
(f)(2)(ii),  revising  the  introductory  text 
of  paragraph  (f)(5),  revising  paragraph 
(f)(7);  and  adding  paragraph  (g)  to  read 
as  follows: 

§  63.1 52    General  raporUng  and  continuous 
racords. 

•  •        •        •        • 

(b)*  •  * 

(1)  The  notification  shall  include  the 
results  of  any  emission  point  group 
determinations,  performance  tests, 
inspections,  continuous  monitoring 
system  performance  evaluations,  values 
of  monitored  parameters  estabhshed 
during  performance  tests,  and  any  other 
information  used  to  demonstrate 
compliance  or  required  to  be  included 
in  the  Notification  of  Compliance  Status 
under  §  63.110  (h)  for  regulatory 
overlaps,  under  §  63.117  for  process 
vents,  §63.122  for  storage  vessels, 

§  63.129  for  transfer  operations.  §  63.146 
for  process  wastewater,  and  §  63.150  for 
emission  points  included  in  an 
emissions  average. 

*  »        *        •        * 

(2)  For  each  monitored  parameter  for 
which  a  range  is  required  to  be 
established  under  §  63.114  for  process 
vents.  §63.127  for  transfer,  §63.143  for 
process  wastewater.  §63.150(m)  for 
emission  points  in  emissions  averages, 
or  §  63.151(f),  or  §  63.152(e).  the 
Notification  of  CompUance  Status  shall 
include  the  information  in  paragraphs 
(b)(2)(i),  (b){2)(ii).  and  (b)(2)(iii)  of  this 
section,  unless  the  range  and  the 
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operating  day  definition  have  been 
established  in  the  operating  permit.  The 
recordkeeping  and  reporting 
requirements  applicable  to  storage 
vessels  are  located  in  §§63.122  and 


63.123. 


(ii) 


(A)  If  a  performance  test  is  required 
by  this  subpart  for  a  control  device,  the 
range  shall  be  based  on  the  parameter 
values  measured  during  the 
performance  test  and  may  be 
supplemented  by  engineering 
assessments  and/or  manufacturer's 
recommendations.  Performance  testing 
is  not  required  to  be  conducted  over  the 
entire  range  of  permitted  parameter 
values. 

(B)  If  a  performance  test  is  not 
required  by  this  subpart  for  a  control 
device,  the  range  may  be  based  solely  on 
engineering  assessments  and/or 
manufacturer's  recommendations. 
***** 

(5)  An  owner  or  operator  who 
transfers  a  Group  1  wastewater  stream 
or  residual  removed  from  a  Group  1 
wastewater  stream  for  treatment 
pursuant  to  §  63.132(g)  shall  incl'ide  in 
the  Notification  of  Compliance  Status 
the  name  and  location  of  the  transferee 
and  a  description  of  the  Group  1 
wastewater  stream  or  residual  sent  to 
the  treatment  facility. 

(c)  *  *  • 

(2)  Except  as  provided  in  paragraph 
(c)(2)(iv)  of  this  section,  for  an  owner  or 
operator  of  a  source  complying  with  the 
provisions  of  §§63.113  through  63.147 
for  any  emission  points,  Periodic 
Reports  shall  include  all  information 
specified  in  §§  63.117  and  63.118  for 
process  vents.  §  63.122  for  storage 
vessels,  §§63.129  and  63.130  for 
transfer  operations,  and  §  63.146  for 
process  wastewater,  including  reports  of 
periods  when  monitored  parameters  are 
outside  their  established  ranges. 
***** 

(ii)  The  parameter  monitoring  data  for 
Group  1  emission  points  and  emission 
points  included  in  emissions  averages 
that  are  required  to  f)erform  continuous 
monitoring  shall  be  used  to  determine 
compliance  with  the  required  operating 
conditions  for  the  monitored  control 
devices  or  recovery  devices.  For  each 
excursion,  except  for  excused 
excursions,  the  owner  or  op>erator  shall 
be  deemed  to  have  failed  to  have 
apphed  the  control  in  a  manner  that 
achieves  the  required  operating 
conditions. 

(A)  An  excursion  means  any  of  the 
three  cases  listed  in  paragraph 
(c)(2)(ii)(A)(l),  (c)(2)(ii)(A)(2).  or 
(c)(2)(ii)(A}(5)  of  this  section.  For  a 


control  device  or  recovery  device  where 
multiple  parameters  are  monitored,  if 
one  or  more  of  the  parameters  meets  the 
excursion  criteria  in  paragraph 
(c)(2)(ii)(A)(I),(c)(2)(ii)(A)(2),or 
(c)(2)(ii)(A)(3)  of  this  section,  this  is 
considered  a  single  excursion  for  the 
control  device  or  recovery  device. 
***** 

(2)  When  the  period  of  control  device 
or  recovery  device  operation  is  4  hours 
or  greater  in  an  operating  day  and 
monitoring  data  are  insufficient  to 
constitute  a  valid  hour  of  data  for  at 
least  75  percent  of  the  operating  hours. 

(3)  When  the  period  of  control  device 
or  recovery  device  operation  is  less  than 
4  hours  in  an  operating  day  and  more 
than  one  of  the  hours  during  the  period 
of  operation  does  not  constitute  a  valid 
hour  of  data  due  to  insufficient 
monitoring  data. 
***** 

(B)  The  number  of  excused  excursions 
for  each  control  device  or  recovery 
device  for  each  semiannu.il  period  is 
specified  in  paragraphs  (c)(2)(iiKB)(I) 
through  (c)(2)(ii)(B)(6)  of  this  section. 
This  paragraph  applies  to  sources 
required  to  submit  Periodic  Reports 
semiannually  or  quarterly.  The  first 
semiaimual  period  is  the  6-month 
period  starting  the  date  the  Notification 
of  Compliance  Status  is  due. 
***** 

(C)  If  a  monitored  parameter  is 
outside  its  established  range  or 
monitoring  data  are  not  collected  during 
periods  of  start-up.  shutdown,  or 
malfunction  (and  the  source  is  operated 
during  such  periods  in  accordance  with 
the  source's  start-up,  shuldov^n,  and 
malfunction  plan  as  required  by 

§  63.6(e)(3)  of  subpart  A  of  this  part)  or 
during  periods  of  nonoperation  of  the 
chemical  manufacturing  process  unit  or 
portion  thereof  (resulting  in  cessation  of 
the  emissions  to  which  the  monitoring 
applies),  then  the  excursion  is  not  a 
violation  and.  in  cases  where 
continuous  monitoring  is  required,  the 
excursion  does  not  count  toward  the 
number  of  excused  excursions  for 
determining  compliance. 
***** 

(E)  Paragraph  (c)(2)(ii)  of  this  section, 
except  paragraph  (c)(2)(ii)(C)  of  this 
section,  shall  apply  only  to  emission 
points  and  control  devices  or  recovery 
devices  for  which  continuous 
monitoring  is  required  by  §§  63.113 
through  63.156. 
***** 

(iv)  The  provisions  of  paragraphs 
(c)(2).  (c)(2)(i).  (c)(2)(ii).  and  (c)(2)(iii)  of 
this  section  do  not  apply  to  any  storage 
vessel  for  which  the  owner  or  operator 
is  not  required,  by  the  applicable 


monitoring  plan  estabUshed  under 
§  63.120(d)(2).  to  keep  continuous 
records.  If  continuous  records  are 
required,  the  owTier  or  operator  shall 
specify,  in  the  monitoring  plan,  whether 
the  provisions  of  paragraphs  (c)(2), 
(c)(2)(i),  (c)(2)(ii),  and  (c)(2)(iii)  of  this 
section  apply. 
***** 

(4)  Periodic  Reports  shall  include  the 
information  in  paragraphs  (c){4)(i) 
through  (c)(4)(iv)  of  this  section,  as 
applicable; 

***** 

(iii)  Notification  if  any  Group  2 
emission  point  becomes  a  Group  1 
emission  point,  including  a  compUance 
schedule  as  required  in  §  63.100  of 
subpart  F  of  this  part,  and 

(iv)  For  process  wastewater  streams 
sent  for  treatment  pursuant  to  §63.132 
(g),  reports  of  changes  in  the  identity  of 
the  treatment  facility  or  transferee. 


(iii)  •  *  *  For  storage  vessels  to  which 
the  provisions  of  paragraphs  (c)(2)(i) 
through  (c)(2)(iii)  of  this  section  do  not 
apply  (as  specified  in  paragraph 
(c)(2)(iv)  of  this  section),  the  owner  or 
operator  is  required  to  comply  with  the 
provisions  of  the  applicable  monitoring 
plan,  and  monitoring  records  may  be 
used  to  determine  compliance. 
***** 

(6)  •  •  * 

(v)  Paragraphs  {c)(2)(i)  through 
(c)(2)(iii)  of  this  section  shall  govern  the 
use  of  monitoring  data  to  determine 
compliance  for  Group  1  emission 
points.  For  storage  vessels  to  which  the 
provisions  of  paragraphs  (c)(2)(i) 
through  (c)(2)(iii)  of  this  section  do  not 
apply  (as  specified  in  paragraph 
(c)(2)(iv)  of  this  section),  the  owner  or 
operator  is  required  to  comply  v^th  the 
provisions  of  the  applicable  monitoring 
plan,  and  monitoring  records  may  be 
used  to  determine  compliance. 
***** 

(f)  Chvners  or  operators  required  to 
keep  continuous  records  by  §§  63.118, 
63.130,  63.147,  63.150,  or  other  sections 
of  this  subpart  shall  keep  records  as 
specified  in  paragraphs  (f)(lj  through 
(f)(7)  of  this  section,  unless  an 
alternative  recordkeeping  system  has 
been  requested  and  approved  under 
§  63.151(f)  or  (g)  or  §63. 152(e)  or  under 
§  63.8(f)  of  subpart  A  of  this  part,  and 
except  as  provided  in  paragraph 
(c)(2)(ii)(C)  of  this  section  or  in 
paragraph  (g)  of  this  section.  If  a 
monitoring  plan  for  storage  vessels 
pursuant  to  §  63.120(d)(2)(i)  requires 
continuous  records,  the  monitoring  plan 
shall  specify  which  provisions,  if  any,  ot 
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paragraphs  (f)(1)  through  (f)(7)  of  this 
section  apply. 

*        *        •         •        • 

(2)  •  *  • 

(ii)  Block  average  values  for  15- 
minute  or  shorter  periods  calculated 
from  all  measured  data  values  duriug 
each  period  or  at  least  one  measured 
data  value  per  minute  if  measured  more 
frequently  than  once  per  minute. 
***** 

(5)  Daily  average  values  of  each 
continuously  monitored  parameter  shall 
be  calculated  for  each  operating  day, 
and  retained  for  5  years,  except  as 
specified  in  paragraphs  (0(6)  and  (f)(7) 
of  this  section. 
***** 

(7)  Monitoring  data  recorded  during 
periods  identified  in  paragraphs  (f)(7)(i) 
through  (f)(7)(v)  of  this  section  shall  not 
be  included  in  any  average  computed 
under  this  subpart.  Records  shall  be 
kept  of  the  times  and  durations  of  all 
such  periods  and  any  other  periods 
during  process  or  control  device 
operation  when  monitors  are  not 
operating. 

(i)  Monitoring  system  breakdowns, 
repairs,  calibration  checks,  and  zero 
(low-level)  and  high-level  adjustments: 

(ii)  Start-ups; 

(iii)  Shutdowns; 

(iv)  Malfunctions; 

(v)  Periods  of  non-operation  of  the 
chemical  manufacturing  process  unit  (or 
portion  thereof),  resulting  in  cessation 
of  the  emissions  to  which  the 
monitoring  applies. 

(g)  For  any  parameter  with  respect  to 
any  item  of  equipment,  the  owner  or 
operator  may  implement  the 
recordkeeping  requirements  in 
paragraph  (g)(1)  or  (g)(2)  of  this  section 
as  alternatives  to  the  continuous 
operating  parameter  monitoring  and 
recordkeeping  provisions  listed  in 
§§63.114.  63.117,  and  63.118  for 
process  vents.  §§63.127,63.129,  and 
63.130  for  transfer  operations.  §§63.143, 
63.146.  and  63.147  for  wastewater,  and/ 
or  §63. 152(f),  except  that  §63.152(0(7) 
shall  apply.  The  owner  or  operator  shall 
retain  each  record  required  by 
paragraph  (g)(1)  or  (g)(2)  of  this  section 
as  provided  in  §  63.103(c)  of  subpart  F 
of  this  part,  except  as  provided 
otherwise  in  paragraph  (g)(1)  or  (g)(2)  of 
this  section. 

(1)  The  owner  or  operator  may  retain 
only  the  daily  average  value,  and  is  not 
required  to  retain  more  frequent 
monitored  operating  parameter  values, 
for  a  monitored  parameter  with  resf>ect 
to  an  item  of  equipment,  if  the 
reqiiirements  of  paragraphs  (g)(l)(i) 
through  (g)(l)(vi)  of  tiis  section  are  met. 
An  owner  or  operator  electing  to  comply 


with  the  requirements  of  paragraph 
(g)(1)  of  this  section  shall  notify  the 
Administrator  in  the  Notification  of 
Compliance  Status  or.  if  the  Notification 
of  Compliance  Status  has  already  been 
submitted,  in  the  periodic  report 
immediately  preceding  implementation 
of  the  requirements  of  paragraph  (g)(1) 
of  this  section. 

(i)  The  monitoring  system  is  capable 
of  detecting  unrealistic  or  impossible 
data  during  periods  of  operation  other 
than  startups,  shutdowns,  or 
malfunctions  (e.g.,  a  temperature 
reading  of  -  200°  C  on  a  boiler),  and 
will  alert  the  operator  by  alarm  or  other 
means.  The  owner  or  operator  shall 
record  the  occurrence.  All  instances  of 
the  alarm  or  other  alert  in  an  operating 
dav  constitute  a  single  occurrence. 

fii)  The  monitoring  system  generates, 
updated  at  least  hourly  throughout  each 
operating  day,  a  running  average  of  the 
monitoring  values  that  have  been 
obtained  during  that  op)erating  day.  and 
the  capability  to  observe  this  average  is 
readily  available  to  the  Administrator 
on-site  during  the  operating  day.  The 
owner  or  operator  shall  record  the 
occurrence  of  any  period  meeting  the 
criteria  in  paragraphs  (g)(l)(ii)(A) 
through  (g)(l)(iii)(C)  of  this  section.  All 
instances  in  an  operating  day  constitute 
a  single  occurrence. 

(A)  The  running  average  is  above  the 
maximum  or  below  the  minimum 
established  limits; 

(B)  The  running  average  is  based  on 
at  least  6  1-hour  average  values;  and 

(C)  The  running  average  reflects  a 
period  of  operation  other  than  a  startup, 
shutdown,  or  malfunction. 

(iii)  The  monitoring  system  is  capable 
of  detecting  unchanging  data  during 
periods  of  operation  other  than  startups, 
shutdowns,  or  malfunctions,  except  in 
circumstances  where  the  presence  of 
unchanging  data  is  the  expected 
operating  condition  based  on  past 
experience  (e.g.,  pH  in  some  scrubbers), 
and  will  alert  the  operator  by  alarm  or 
other  means.  The  owner  or  operator 
shall  record  the  occurrence.  All 
instances  of  the  alarm  or  other  alert  in 
an  operating  day  constitute  a  single 
occurrence. 

(iv)  The  monitoring  system  will  alert 
the  owner  or  operator  by  an  alarm  or 
other  means,  if  the  ruiming  average 
parameter  value  calculated  under 
paragraph  (g)(l)(ii)  of  this  section 
reaches  a  set  point  that  is  appropriately 
related  to  the  established  limit  for  the 
parameter  that  is  being  monitored. 

(v)  The  owner  or  operator  shall  verify 
the  proper  functioning  of  the  monitoring 
system,  including  its  abiUty  to  comply 
with  the  requirements  of  paragraph 
(g)(1)  of  this  section,  at  the  Limes 


specified  in  paragraphs  (g)(l)(v)(A) 
through  (g)(l)(v)(C)  of  this  section.  The 
owner  or  operator  shall  document  that 
the  required  verifications  occurred. 

(A)  Upon  initial  installation. 

(B)  Annually  after  initial  installation. 

(C)  After  any  change  to  the 
programming  or  equipment  constituting 
the  monitoring  system,  which  might 
reasonably  be  expected  to  alter  the 
monitoring  system's  ability  to  comply 
with  the  requirements  of  this  section. 

(vi)  The  owner  or  operator  shall  retain 
the  records  identified  in  paragraphs 
(g){l)(vi)  (A)  through  (C)  of  this  section. 

(A)  Identification  of  each  parameter, 
for  each  item  of  equipment,  for  which 
the  owner  or  operator  has  elected  to 
comply  vdth  the  requirements  of 
paragraph  (g)  of  this  section. 

(B)  A  description  of  the  applicable 
monitoring  system(s).  and  of  how 
compUance  will  be  achieved  with  each 
requirement  of  paragraph  (g)(l)(i) 
through  (g)(l)(v)  of  this  section.  The 
description  shall  identify  the  location 
and  format  (e.g..  on-line  storage;  log 
entries)  for  each  required  record.  If  the 
description  changes,  the  owner  or 
operator  shall  retain  both  the  ciurent 
and  the  most  recent  superseded 
description.  The  description,  and  the 
most  recent  superseded  description, 
shall  be  retained  as  provided  in 

§  63.103(c)  of  subpart  F  of  this  part, 
except  as  provided  in  paragraph 
(g)(l)(vi)(D)  of  this  section. 

(C)  A  description,  and  the  date,  of  any 
change  to  the  monitoring  system  that 
would  reasonably  be  expected  to  affect 
its  ability  to  comply  with  the 
requirements  of  paragraph  (g)(1)  of  this 
section. 

(D)  Owners  and  operators  subject  to 
paragraph  (g)(l)(vi)(B)  of  this  section 
shall  retain  the  current  description  of 
the  monitoring  system  as  long  as  the 
description  is  current,  but  not  less  than 
5  years  from  the  date  of  its  creation.  The 
ourent  description  shall,  at  all  times,  be 
retained  on-site  or  be  accessible  from  a 
central  location  by  computer  or  other 
means  that  provides  access  within  2 
hours  after  a  request.  The  owner  or 
operator  shall  retain  the  most  recent 
superseded  description  at  least  until  5 
years  from  the  date  of  its  creation.  The 
superseded  description  shall  be  retained 
on-site  (or  accessible  from  a  central 
location  by  computer  that  provides 
access  within  2  hours  after  a  request)  at 
least  6  months  after  its  creation. 
Thereafter,  the  superseded  description 
may  be  stored  off-site. 

(2)  If  an  owner  or  operator  has  elected 
to  implement  the  requirements  of 
paragraph  (g)(1)  of  this  section,  and  a 
period  of  6  consecutive  months  has 
passed  without  an  excursion  as  defined 
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in  paragraph  (g)(2){iv)  of  this  section, 
the  owner  or  operator  is  no  longer 
required  to  record  the  daily  average 
value  for  that  parameter  for  that  unit  of 
equipment,  for  any  operating  day  when 
the  daily  average  value  is  less  than  the 
maximum,  or  greater  than  the  minimum 
established  limit.  With  approval  by  the 
Administrator,  monitoring  data 
generated  prior  to  the  compliance  date 
of  this  subpart  shall  be  credited  toward 
the  period  of  6  consecutive  months,  if 
the  parameter  limit  and  the  monitoring 
was  required  and/or  approved  by  the 
Administrator. 

(i)  If  the  owner  or  operator  elects  not 
to  retafin  the  daily  average  values,  the 
owner  or  operator  shall  notify  the 
Administrator  in  the  next  p>eriodic 
report.  The  notification  shall  identify 
the  parameter  and  unit  of  equipment. 

(ii)  If,  on  any  operating  day  after  the 
owner  or  operator  has  ceased  recording 
daily  averages  as  provided  in  paragraph 
(g)(2)  of  this  section,  there  is  an 
excursion  as  defined  in  paragraph 
(g)(2)(iv)  of  this  section,  the  owner  or 
operator  shall  immediately  resume 
retaining  the  daily  average  value  for 
each  day,  and  shall  notify  the 


Administrator  in  the  next  periodic 
report.  The  owner  or  operator  shall 
continue  to  retain  each  daily  average 
value  until  another  period  of  6 
consecutive  months  has  passed  without 
an  excursion  as  defined  in  paragraph 
(g)(2)(iv)  of  this  section. 

(iii)  The  owner  or  operator  shall  retain 
the  records  specified  in  paragraphs 
(g)(1)  (i),(ii),  (iii),  (iv).(v).  and  (vi)  of 
this  section.  For  any  calendar  week,  if 
compliance  with  paragraphs  (g)(1)  (i), 
(ii),  (iii),  and  (iv)  of  this  section  does  not 
result  in  retention  of  a  record  of  at  least 
one  occurrence  or  measured  parameter 
value,  the  owner  or  operator  shall 
record  and  retain  at  least  one  parameter 
value  during  a  period  of  operation  other 
than  a  startup,  shutdown,  or 
malfunction. 

(iv)  For  purposes  of  paragraph  (g)  of 
this  section,  an  excursion  means  that 
the  daily  average  value  of  mc^.itoring 
data  for  a  parameter  is  greater  than  the 
maximum,  or  less  than  the  minimum 
established  value,  except  as  provided  in 
paragraphs  (g)(2Miv)(A)  and  (g)(2)(iv)(B) 
of  this  section, 

(A)  The  daily  average  value  during 
any  start-up,  shutdown,  or  malfunction 


shall  not  be  considered  an  excursion  for 
purposes  of  this  paragraph  (g)(2),  if  the 
owner  or  operator  follows  the  applicable 
provisions  of  the  startup,  shutdown,  and 
malfunction  plan  required  by 
§  63.6(e)(3)  of  suopart  A  of  this  part. 

(B)  An  excused  excursion,  as 
described  in  §63.152(c)(2)(ii)  (B)  and 
(C),  shall  not  be  considered  an 
excursion  for  purposes  of  this  paragraph 
(g)(2). 

30.  The  tables  in  the  appendix  to 
subpart  G  are  amended  by  revising 
tables  3,  4,  7,  11,  12,  and  13;  removing 
and  reserving  tables  14a  and  14b; 
removing  tables  15a  and  15b,  and 
adding  table  15;  removing  and  reserving 
table  16;  revising  tables  17.  18.  and  20; 
table  34  is  amended  by  revising  the  Fm 
entry  for  chlorobenzene  from  "0.96"  to 
"1.00",  the  Fm  entry  for  isophorone  from 
"0.47"  to  "0.51."  the  F„  entn,'  for 
trichloroethane  (1,1,2-)  (Vinyl 
trichloride)  from    0.98"  to  "1.00. "  and 
the  Fm  entr\'  for  trichlorophenol  (2.4. 

5-)  from  "1.00"  to  "Oil";  and  adding 
tables  35.  36,  and  37  and  by  revising 
figure  1  and  rem-  ving  figures  2  through 
10  to  read  as  follows: 


Table  3.— Process  Vents— Monitoring,  Recordkeeping,  and  Reporting  Requirements  for  Complying  With  98 
Weight-Percent  Reduction  of  Total  Organic  Hazardous  Air  Pollutants  Emissions  or  a  Limit  of  20  Parts 
Per  Million  by  Volume 


Control  device 


Parameters  to  be 
monitored' 


Recordkeeping  and  reporting  requirements  for  monrtored  parameters 


Thermal  incinerator 


Firebox  temperature"  [63.114(a)(l)(i)] 


Catalytic  incinerator 


Temperature  upstream  and  dowrv 
stream  of  ttie  catalyst  t)ed 
(63.l14(a){l)(ii)l. 


Boiler  or  process  h»ater 
with  a  design  heat  input 
capacity  iess  than  44 
megawatts  and  vent 
s^am  is  not  introduced 
wither  asM 
fual. 

F»w«  


Firebox  temperature"  [63.114(a)(3))  .. 


Presence  o<  a  flame  at  the  pilot  ligM 
f63.ll4(a)<2)]. 


1 .  Contnuous  records.' 

2.  Record  and  report  ttie  firetxDx  temperature  averaged  over  the  tun  penod 
of  the  performance  test — NCS." 

3.  Record  tie  daity  average  (iretx)x  temperature  tor  each  operating  day.*^ 

4.  Report  aH  daily  average  temperatures  tfiat  a'  outside  the  range  estab- 
Nshed  in  tfie  NCS  or  operatHig  permit  and  all  operating  days  wtwn  msuffi- 
cient  monitoring  data  are  collected ' — PR  « 

1 .  Continuous  records 

2.  Record  and  report  the  upstream  and  downstream  temperatures  and  the 
temperature  differerwe  across  the  catalyst  bed  averaged  over  the  tuU  pe- 
riod of  the  perlormarx»  test — NCS 

3.  Record  the  daily  average  upstream  temperature  and  temperature  de- 
ference across  tfie  catalyst  tied  for  each  operating  day 

4.  Report  all  daily  average  upstream  tempercTjres  that  are  outside  the 
rar>ge  established  in  tte  NCS  or  operating  permit — PR 

5.  Report  all  daily  average  temperature  differerx^s  across  the  catalyst  bed 
tfiat  are  outside  ttie  range  established  in  the  NCS  or  operating  permit- 
PR. 

6.  Report  aN  operakng  days  wtien  insufficient  monitonng  data  are  cottected  ' 

1 .  Continuous  records. 

2.  Record  and  report  the  firebox  temperature  averaged  over  the  fuM  penod 
of  the  performafx»  test — NCS. 

3.  Record  the  daily  average  firebox  temperature  tor  each  operabng  day/ 

4.  Report  aM  daily  average  firebox  terrperatures  that  are  outside  the  range 
established  in  the  NCS  or  operating  permit  and  aM  operafeng  days  «4i*n 
ir«ufticient  monitonng  data  are  collected ' — PR. 

1.  Hourly  records  of  Mtether  ttw  monitor  was  conbrxxxisly  operabng  and 
wtwther  the  pilot  flame  was  continuously  present  durmg  each  hour. 

2.  Record  and  report  the  presence  of  a  flarae  at  ^  pilot  hgN  over  ihe  tuM 
pened  of  the  compkanca  dalerrwnaaon — NCS. 

3.  Record  the  timee  and  durations  of  all  penods  when  aM  pilot  flames  are 
absent  or  tfw  monitor  is  not  operating. 

4.  Report  tfw  bmes  and  durations  of  all  penods  wtien  all  pilol  flames  of  a 
flare  are  absent — PR. 
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Table  3.— Process  Vents— Monitoring,  Recordkeeping,  and  Reporting  Requirements  for  Complying  With  98 
Weight-Percent  Reduction  of  Total  Organic  Hazardous  Air  Pollutants  Emissions  or  a  Limit  of  20  Parts 
Per  Million  by  Volurne — Continued 


Control  device 


Parameters  to  be 
monrtored  • 


Recapture  devx^es 


Scniiber  for  halogenated 
vent  streams  (Note: 
Controlled  by  a  com- 
t)ustion  device  other 
than  a  flare). 


Scrubber  for  halogenated 
vent  streams  (Note: 
Controlled  by  a  conv 
bustion  device  other 
than  a  flare)  (Contin- 
ued). 


Al  control  devices 


The  appropnate  monitonng  device 
identified  in  table  4  when,  in  the 
table,  the  term  "recapture"  is  sut)- 
Stituted  for  "recovery." 

[63.114(a)(5)! 

pH  of  scrubber  effluent 
[63.1l4(a)(4)(i)],  and 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


Scrubber  liquid  and 
[63.114(a)(4)(ii)]. 


gas  flow  rates 


Presence  of  flow  diverted  to  the  at- 
mosphere from  the  control  device 
(63.1 14(d)(  1)1  or 


Monthly  inspections  of  sealed  valves 
(63.114(d)(2)]. 


The  recordkeeping  and  reporting  requirements  for  monitored  parameters 
identified  for  the  appropriate  monitoring  device  in  table  4  of  this  subpart. 


1 .  Continuous  records. 

2.  Record  and  report  the  pH  of  the  scrubber  effluent  averaged  over  the  full 
period  of  the  performance  test — NCS. 

3.  Record  the  daily  average  pH  of  the  scnjbber  effluent  for  each  operating 
day.' 

4.  Report  all  daily  average  pH  values  of  the  scrubber  effluent  that  are  out- 
side the  range  established  in  the  NCS  or  operating  perniit  and  all  operat- 
ing days  wtien  insufficient  monitoring  data  are  collected  f— PR. 

1   Continuous  records  of  scrubber  liquid  flow  rate. 

2.  Record  and  report  the  scrubber  liquid/gas  ratio  averaged  over  ttw  full  pe- 
nod  of  the  performance  test — NCS. 

3.  Record  ttie  daily  average  scrubber  liquid/gas  ratio  for  each  operating 
day.' 

4.  Report  all  daily  average  scnjtjber  liquid/gas  ratios  that  are  outside  the 
range  established  in  ttie  NCS  or  operating  permit  and  ail  operating  days 
when  ir^ufficient  monitoring  data  are  collected  f — PR. 

1    Houriy  records  of  whether  the  flow  indicator  was  operating  and  whettier 

diversion  was  detected  at  any  time  during  each  hour. 
2.  Record  and  report  the  times  and  durations  of  all  periods  when  the  vent 

stream  is  diverted  through  a  t>ypass  line  or  the  monitor  is  not  operating — 

PR. 

1   Records  that  monthly  inspections  were  performed. 
2.  Record  and  report  all  monthly  inspections  that  show  the  valves  are 
moved  to  the  diverting  position  or  ttie  seal  has  been  changed— PR. 


•Regulatory  citations  are  listed  in  txackets 


"  Monitor  may  be  installed  in  the  firebox  or  in  the  ductwork  immediately  downstream  of  the  firebox  before  any  substantial  heat  exchanoe  is  en- 
countered. ^ 

■^"Continuous  records"  ts  defined  in  §63  1 1 1  of  this  sutjpan, 

■^  NCS-Notification  of  Compltance  Status  descntied  in  §  63  1 52  of  this  sutipart. 

'  Thedaily  average  is  the  average  of  all  recorded  parameter  values  for  the  operating  day.  If  all  recorded  values  during  an  operating  day  are 
within  the  range  established  m  the  NCS  or  operatir>g  permit,  a  statement  to  this  effect  can  be  recorded  instead  of  the  daily  average. 

ccJ'?1^P^^!$^,/®P?^  ^^"  '"^'^*^  *^  duration  of  periods  when  monitoring  data  is  not  collected  for  each  excursion  as  defined 
§63.152(c)(2)(ii)(A)  of  this  subpart 

« PR-PenodK  Reports  descnbed  m  §  63. 1 52  of  this  subpart. 


in 


Table  4.— Process  Vents— Monitoring,  Recordkeeping,  and  Reporting  Requirements  for  Maintaining  a  TRE 

Index  Value  >1.0  and  <4.0 


Final  recovery  device 


Parameters  to  be 
monitored' 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


Aljsorberf 


Corxtertser' 


Exit  temperature  of  ttie  atjsortung  liq- 
uid [63  li4(b)(l)j,  and 


Exit  specific  gravity  [63  114(b)(1)] 


Exit      (product 
[63.li4(b)(2)l 


side)      temperature 


1   Continuous  records.' 

2.  Record  and  report  ttie  exit  temperature  of  the  absortiing  liquid  averaged 
over  the  full  penod  of  the  TRE  detemnnation— NCS.'' 

3.  Record  ttie  daily  average  exit  temperature  of  the  absortMng  liquid  for 
each  operating  day.' 

4.  Report  all  ttie  daily  average  exit  temperatures  of  the  absoft)ing  liquid  that 
are  outside  ttie  range  established  in  the  NCS  or  operating  permit— PR. i 

1 .  Continuous  records. 

2.  Record  and  report  tt>e  exit  specific  gravity  averaged  over  the  full  period 
of  the  TRE  determtnatiorv- NCS. 

3.  Record  tt>e  daily  average  exit  specific  gravity  for  each  operating  day.' 

4.  Report  all  daily  average  exit  specific  gravity  values  that  are  outside  the 
range  established  in  the  NCS  or  operating  permit— PR. 

CoTTtinuous  records. 

Record  and  report  the  exit  temperature  averaged  over  the  full  period  of 
the  TRE  determination — f^CS. 

Record  the  daily  average  exit  temperature  for  each  operating  day.' 
Report  all  daily  average  exit  temperatures  Uiat  are  outside  the  range  es- 
tablished In  the  NCS  or  operating  permit— PR. 


Cartxxi  adso 


Thermal  irwir 
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Table  4.— Process  Vents— Monitoring,  Recordkeeping,  and  Reporting  Requirements  for  Maintaining  a  tre 

Index  Value  >1 .0  and  <4.0— Continued 


Final  recovery  device 


Cartxxi  adsorber.  <> 


All  recovery  devices  (as 
an  alternative  to  thte 
above). 


Parameters  to  be 
monitored* 


Total  regeneration  stream  mass  or 
volumetric  flow  during  cartxxi  bed 
regeneration  cycte(s)  [63.114(b)(3)], 
and. 


Temperature  of  the  catbon  bed  after 
regeneration  [and  witfvn  15  minutes 
of  completing  any  cooling  cycle(s)] 
[63.114(b)(3)]. 


Corx»ntration  level  or  reading  indi- 
cated by  an  organic  monitoring  de- 
vice at  the  outlet  of  the  recovery 
device  [63.1 14  (b)]. 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


1 .  Record  of  total  regeneration  stream  mass  ftow  for  each  cartxxi  t>ed  re- 
generation cycle. 

2.  Record  and  report  the  total  regeneration  stream  mass  ftow  during  each 
carbon  bed  regeneration  cycle  during  the  period  of  the  TRE  determina- 
tion—NCS. 

3.  Report  all  cartxxi  bed  reger>erat>on  cycles  when  the  total  regerieration 
stream  mass  flow  is  outside  the  range  establistied  in  the  NCS  or  operat- 
ing permit — PR. 

1 .  Records  of  the  temperature  of  the  cartxxi  bed  afte-  each  regeneration. 

2.  Record  and  report  the  temperature  of  the  cartior  oed  after  each  regen- 
eration during  the  period  of  the  TRE  detemiination— NCS. 

3.  Report  all  cartxxi  bed  regeneration  cycles  during  wtiich  temperature  of 
ttie  cartxxi  bed  after  regeneration  is  outside  the  range  estabitshed  in  the 
f^lCS  or  operating  permit — PR. 

1 .  Continuous  records. 

2.  Record  and  report  the  concentration  level  or  readng  averaged  over  the 
full  period  of  the  TRE  determination — NCS. 

3.  Record  the  daily  average  concerrtration  level  or  reading  for  each  operat- 
ing day.' 

4.  Report  all  daily  average  corv^ntration  levels  or  readings  that  are  outside 
ttie  range  established  in  the  f>*CS  or  operating  permit— PR. 


*  Regulatory  citations  are  listed  in  brackets. 

"Altemativety,  these  devices  may  comply  with  the  organic  monitoring  device  proviskxw  listed  at  the  end  of  this  table  under  "All  Recovery  De- 
vwes." 

"=  "Continuous  records"  is  defined  in  §  63.1 1 1  of  this  subpart. 

■> NCSsNotifcation  of  Compliance  Status  descritwd  in  §63.152  of  this  sut>pan 

«The  daily  average  is  the  average  of  all  values  recorded  during  the  operating  day.  If  all  recorded  values  dunng  an  operating  day  are  wittun  the 
range  established  in  ttie  NCS  or  operating  permit,  a  statement  to  this  effect  can  be  recorded  instead  of  the  daily  average. 

'PR-Periodic  Reports  described  In  §63.152  of  this  subpart 

Table  7.— Transfer  Operations— Monitoring.  Recordkeeping,  and  Reporting  Requirements  for  (Complying 
WITH  98  Weight-Percent  Reduction  of  Total  Organic  Hazardous  Air  Pollutants  Emissions  or  a  Umit  of 
20  Parts  Per  Miluon  by  Volume 


Control  devx» 


Parameters  to  be  monitored  • 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


Thermal  incinerator 


Firebox  temperature"  [63.127(a)(1)(i)] 


Catatytie4ncinerator 


Temperature  upstream  and  down- 
stream of  the  catalyst  bed 
[63.127(a)(1)(ii)]. 


Boiler  or  process  heater 
with  a  design  heat  input 
capacity  less  ttian  44 
megawatts  and  vent 
stream  is  rxrt  introduced 
with  or  as  the  primary 
fuel. 


Firebox  temperatijref  [63.127(a)(3)] 


1 .  Continuous  records '  during  toading. 

2.  Record  and  report  the  firebox  temperature  averaged  over  the  lull  penod 
of  the  performance  test — NCS." 

3.  Record  the  daily  average  firebox  temperature  for  each  operating  day.' 

4.  Report  daily  average  temperatures  ttiat  are  outside  the  range  established 
in  the  NCS  or  operating  permit  and  all  operating  days  when  insufficient 
monitoring  data  are  collected' — PR.i 

1 .  Continuous  records  during  loading. 

2.  Record  and  report  ttie  upstream  and  downstream  temperatures  and  the 
temperature  difference  across  the  catalyst  tied  av  aged  over  the  full  pe- 
riod of  the  performance  test — NCS. 

3.  Record  the  daily  average  upstream  temperatixe  and  temperature  drf- 
fererx»  across  catalyst  bed  for  each  operating  day.' 

4.  Report  all  daily  average  upstream  temperatures  ttiat  are  oUside  the 
range  established  in  ttie  NCS  or  operating  pemnit — PR. 

5.  Report  aH  daily  average  terrperatijre  differences  across  the  catalyst  bed 
ttiat  are  outside  the  range  established  in  the  NCS  or  operating  permit — 
PR. 

6.  Report  all  operating  days  wtien  insufficient  monrtoring  data  are  collected.' 

1 .  Continuous  records  during  loading. 

2.  Record  and  report  the  firebox  temperature  averaged  over  ttie  full  penod 
of  the  perlormance  test— NCS. 

3.  Record  ttie  daly  average  firebox  tenperatLre  for  each  operating  day.' 

4.  Report  all  daily  average  firebox  temperabjres  ttiat  are  outside  the  range 
establistied  in  the  NCS  or  operating  permit  and  all  operating  days  when 
insufficient  data  are  coNected  (— PR. 
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Table  7.— Transfer  Operations— Monitoring,  Recordkeeping,  and  Reporting  Requirements  for  Complying 
WITH  98  Weight-Percent  Reduction  of  Total  Organic  Hazardous  Air  Pollutants  Emissions  or  a  Limit  of 
20  Parts  Per  Million  by  Volume— Continued 


Control  device 


Flare 


Scrubber  for  halogenated 
vent  streams  (Note: 
Controlled  by  a  conv 
bustion  device  ottier 
than  a  Hare). 


Parameters  to  be  monrtored' 


Presence  of  a  flame  at  the  pilot  light 
(63.127(aK2)]. 


pH  of  scrubber 

[63.127(a)(4)(i)],  and 


effluent 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


Absotber» 


Scrubber  liquid  and  gas  flow  rates 
[63.l27(a){4)(ii)] 


Exit  temperature  of  the  absortxng  liq- 
uid (63.127(b)(1)],  and. 


Exit  specific  gravity  [B3. 127(b)(1)] 


Condenser" 


Carbon  adsorber» 


Exit      (product 
(63.127(b)(2)] 


side)     temperature 


Total  regeneratKxi  stream  mass  or 
vofumetric  flow  dunng  carbon  bed 
regeneration  cycle(s)  (63.127(b)(3)]. 
and. 


Temperature  of  the  cartxxi  bed  after 
regeneration  (and  wrtfun  1 5  minutes 
of  compteting  any  coohng  cyde(s)l 
[63.127(b)(3)]. 


1  Hourly  records  of  whether  ttie  monitor  was  continuously  operating  and 
whether  the  pilot  flame  was  continuously  present  during  each  hour. 

2.  Record  and  report  the  presence  of  a  flame  at  the  pilot  light  over  the  full 
period  of  ttie  compliance  determination— NCS. 

3.  Record  the  times  and  durations  of  all  periods  when  all  pilot  flames  are 
absent  or  ttie  monitor  is  not  operating. 

4.  Report  the  duration  of  all  periods  when  all  pilot  flames  of  a  flare  are  ab- 
sent—PR. 

1  Continuous  records  during  loading 

2.  Record  and  report  the  pH  of  the  scrubber  effluent  averaged  over  the  full 
period  of  the  performance  test — NCS 

3.  Record  the  daily  average  pH  of  the  scrubber  effluent  for  each  operating 
day."^ 

4.  Report  all  daily  average  pH  values  of  the  scmbber  effluent  that  are  out- 
side the  range  established  in  the  NCS  or  operating  permit  and  alt  operat- 
ing days  when  insufficient  monitoring  data  are  collected  "—PR. 

1  Continuous  records  during  loading  of  scnjbber  liquid  flow  rate. 

2.  Record  and  report  the  scnAber  liquk^gas  ratio  averaged  over  the  full  pe- 
riod of  ttie  pertormarK»  test — NCS. 

3.  Record  the  daily  average  scrubber  liquid/gas  ratio  for  each  operating 
day.' 

4.  Report  all  daily  average  scrubber  liqukVgas  ratios  that  are  outside  ttie 
range  established  in  the  NCS  or  operating  permit  and  all  operating  days 
wtien  insufficient  monitoring  data  are  collected'— PR. 

1 .  Continuous  records  during  loading. 

2.  Record  and  report  the  exit  temperature  of  ttie  absortxng  Kquid  averaged 
over  the  full  period  of  the  performance  test— NCS. 

3.  Record  the  daily  average  exit  temperature  of  the  absorbing  liquid  lor 
each  operating  day.' 

4.  Report  all  daily  average  exit  temperatures  of  the  absorbing  liquid  that  are 
outside  ttie  range  established  in  the  NCS  or  operating  permit  and  all  op- 
erating days  when  insufficient  monitoring  data  are  collected'— PR. 
Continuous  records  during  loading. 
Record  and  report  the  exit  specific  gravity  averaged  over  the  full  period 

of  ttie  pertonmance  test — NCS. 

Recor  1  the  daily  average  exit  specific  gravity  for  each  operating  day.' 
Report  all  daily  average  exit  specific  gravity  values  that  are  outside  the 
range  established  in  the  NCS  or  operating  permit  and  all  operating  days 
wtien  insufficient  monitoring  data  are  collected'— PR. 

1 .  Continuous  records  during  loading. 

2.  Record  and  report  the  exit  temperature  averaged  over  the  full  period  of 
ttie  performance  test — NCS. 

3.  Record  the  daily  average  exit  temperature  for  each  operating  day.« 

4.  Report  an  dally  average  exit  temperatures  that  are  outside  the  range  es- 
tablished in  the  NCS  or  operating  permit  and  all  operating  days"%hen  in- 
sufficient monitoring  data  are  collected'— PR. 

1  Record  of  total  regeneration  stream  mass  flow  for  each  cartxxi  bed  re- 
generation cycle. 

2.  Record  and  report  the  total  regeneration  stream  mass  flow  during  each 
carton  bed  regeneration  cycle  during  tt»  period  of  the  performance 
test— NCS. 

3.  Report  aH  carbon  bed  regeneration  cycles  when  the  total  regeneration 
stream  mass  flow  is  outside  the  range  established  in  the  NCS  or  operat- 
ing pemnit  and  all  operating  days  when  insufficient  monitoring  data  are 
collected ' — PR. 

1   Records  of  the  temperature  of  the  cartxxi  bed  after  each  regeneration. 

2.  Record  and  report  the  temperatwe  of  the  carbon  bed  after  each  regen- 
eration during  the  period  of  ttie  perfonnance  test— N(^. 

3.  Report  aH  the  cartxxi  bed  regeneration  cycles  during  which  ttie  tempera- 
ture of  ttie  cartxxi  bed  after  regeneration  is  outside  ttie  range  establistied 
In  ttie  NCS  or  operating  permit  and  all  operating  days  when  insufficient 
monitoring  data  are  collected'— PR. 


63.133(f)  63.1 


UMI 
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Table  7.— Transfer  Operations— Monitoring,  Recordkeeping,  and  Reporting  Requirements  for  Complying 
WITH  98  Weight-Percent  Reduction  of  Total  Organic  Hazardous  Air  Pollutants  Emissions  or  a  Umit  of 
20  Parts  Per  Million  by  Volume— Continued 


Control  device 


All  recovery  devices  (as 
an  alternative  to  the 
above). 


All  control  devices  and 
vapor  balancing  sys- 
tems. 


Parameters  to  be  monitored  • 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


Concentration  level  or  reading  indi- 
cated by  an  organic  monitoring  de- 
vice at  the  outlet  of  the  recovery 
device  [63.127(b)]. 


Presence  of  flow  diverted  to  ttie  at- 
rTKJsphere  from  the  control  device 
[63.127(d)(1)]  or. 

Monthly  inspections  of  sealed  valves 

[63.127(d)(2)]. 


1 .  Continuous  records  dunng  loading. 

2.  Record  and  report  the  concentration  level  or  reading  averaged  over  the 
fuH  period  of  the  performance  test — NCS. 

3.  Record  the  daily  average  concentration  level  or  reading  for  each  operat- 
ing day." 

4.  Report  all  daily  average  concentration  levels  or  readings  ttiat  are  outside 
ttie  range  established  in  the  NCS  or  operating  permit  and  all  operating 
days  when  insufficient  monitonng  data  are  collected' — PR. 

1 .  Hourly  records  of  whett>er  ttie  ftow  indicator  was  operating  arKl  whether  a 
diversion  was  detected  at  any  time  dunng  each  hour. 

2.  Record  and  report  the  duration  of  all  penods  when  the  vent  stream  is  di- 
verted ttirough  a  bypass  line  or  the  monitor  is  not  operating — PR. 

1 .  Records  that  monthly  inspections  were  performed. 

2.  Record  and  report  all  monthly  inspections  ttiat  show  the  valves  are 
moved  to  the  diverting  position  or  the  seal  has  been  changed. 


•  Regulatory  citations  are  listed  in  brackets. 

I-  Monitor  may  be  installed  in  the  firebox  or  in  the  ductwork  immediately  downsti-eam  of  the  firetiox  before  any  substantia)  heat  exchanoe  is  en- 
countered. ^^ 

"^"Continuous  records"  is  defined  in  §63.1 1 1  of  this  sutipart. 

■J  NCS  =  Notification  of  Compliance  Status  described  in  §63.152  of  this  sutipart. 

'The  daily  average  is  the  average  of  all  recorded  parameter  values  for  the  operating  day.  If  all  recorded  values  dunng  an  operating  day  are 
within  the  range  established  in  the  NCS  or  operating  permit,  a  statement  to  this  effect  can  be  recorded  Instead  of  the  daily  average. 

fThe  periodic  reports  shall  include  the  duration  of  periods  wtien  monitoring  data  are  not  collected  for  each  excursion  as  defined  in 
§63.152(c)(2)(ii)(A)  of  this  sutipart. 

« PR  =  Periodc  Reports  described  in  §63.152  of  this  subpart. 

•<  Alternatively,  these  devices  may  comply  with  the  organk;  nxinrtoring  devce  provisk>ns  listed  at  the  end  of  tt>is  table  under  "All  Recovery  De- 
vces." 


rbon  bed  re- 


Table  1 1  .—Wastewater— Inspection  and  Monitoring  Requirements  for  Waste  Management  Units 

To  comply  with 

Inspectkjn  or  monitoring  requirement             Frequency^onnspection  or 

Method 

Tanks: 

63.133(b)(1) 

Inspect  fixed  roof  and  all  openings  for 
leaks. 

Inspect  floating  roof  in  accordance  with 
§§63.120  (a)(2)  and  (a)(3). 

Measure  floating  roof  seal  gaps  in  accord- 
ance with  §§63.120  (b)(2)(i)  through 
(b)(4). 

— Primary  seal  gaps 

— Secorxlary  seal  gaps  

Inspect  wastewater  tank  for  control  equip- 
ment failures  and  improper  work  prac- 
tices. 

Inspect  cover  and  all  openings  for  leaks  .. 
Inspect  surface  impoundment  for  control 

equipment  failures  and  improper  work 

practices. 

Inspect  cover  and  aN  openings  for  leaks  .. 

Inspect  enckxsure  and  all   openings  for 

leaks. 
Inspect  container  for  control  equipment 

failures  and  improper  work  practices. 

Inspect  cover  and  aN  openings  to  ensure 

there  are  no  gaps,  cracks,  or  holes. 
Inspect  individual  drain  system  for  contiDi 

equipment  failures  and  improper  work 

pradnes. 
Verify  »iat  sufficient  water  is  present  to 

properly    maintain    mtagnty    of    water 

seals. 

Initially  Semi-annually  

See  §63.120  (a)(2)  and  (a)(3) 

Visual. 

Visual. 

See  §63.120  (b)(2)(i)  through 

(b){4). 

Visual. 

Visual. 
Visual. 

Visual. 
Visual. 

Visual 

o3.133(c)  

63.133(d)  

63.133(f)  63.133(g)  

Surface  impoundments: 

63.134(b)(1) 

Once  every  5  years  Initially  An- 
nually. 

Initially  Semi-annually 

Initially  Semi-annually 

Initially  Semi-annually 

Initially  Semi-annually 

Initially  Sem*-annualty 

Initially  Semi-annually 

Irwtially  Semi-annually 

Initially  Semi-Einnualty 

Initially  Semi-annualty 

63.134(c)  

Containers: 

63.135(b)(1),  63.135(b)(2) 

(ii). 
63.135(d)(1) 

63.135(e)  

Individual  Drain  Systems*: 

63.136(b)(1) 

53.136(c)  

Visual. 
Visu^ 

63.136(e)(1) 

> 

Visual. 
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Table  1 1  .—Wastewater— Inspection  and  Monitoring  Requirements  for  Waste  Management  Units— Continued 


TocompJy  with 

Inspection  or  monitonng  requirement 

Frequency  of  Inspectkjn  or 
monitoring 

Method 

63.136(e)(2).  63.136(f)(1)  ... 

Inspect  all  drains  using  bghtty-frtted  caps 
or  ptugs  to  ensure  caps  and  plugs  are 
in  place  and  properly  installed. 

Inspect  all  lunction  boxes  to  ensure  cov- 
ers are  in  place  and  have  no  visible 
gaps,  cracks,  or  holes. 

Inspect  unboned  portion  of  all  sewer  lines 
for  cracks  and  gaps 

Inspect  fixed  roof  and  all  openings  for 
leaks. 

Measure  floating  roof  seal  gaps  m  accord- 
ance with  40  CFR  60.696(d)(1). 

— Primary  seal  gaps  

— Secondary  seal  gaps  

Inspect  oil-water  separator  for  control 
equpmerrt  failures  and  improper  work 
pracbces 

Initially  Semi-annually 

Visual. 

63.136(f)(2) 

Initially  Semi-annuallv 

Visual  or  smoke  test  or  othAr 

63.136(f)(3)  

Initially  Semt-annuaify 

Initially  Semi-annually 

Initially*  

Once  every  5  years. 

Initially*"  Annually. 

Initially  Semi-annually 

means  as  specified. 
Visual 

Oil-water  separators: 

63.137(b)(1)  

X/i^iaI 

63.137(c)  

See  40  CFR  60.696(d)(1). 

63.137(c)  

63.137(d)  

Visual 

•As  specified  in  §63. 136(a), 
arxl(f). 
» Within  60  days  of  instaUatxxi 


ttie  owner  or  operator  shall  connpty  with  eitfier  the  requirements  of  §63.136  (b)  and  (c)  or  §63.136  (e) 
as  specified  in  §63. 137(c). 


Table  12.— Monitoring  Requirements  for  Treatment  Processes 


To  comply  with 

, 

Parameters  to  be  rrwnrtored 

Frequency 

Methods 

1 .  Required  mass  removal  of 

..    . 
Appropriate   parameters   as   specified   in  j  Appropriate  frequency  as  spec- 

Appropnate  methods  as  speci- 

Tabte 8  anchor  Tabte  9 

§63. 143(c)  and  approved  by  permitting  i      ified  in  §63.143  and  as  ap- 

fied  in  §63.143  and  as  ap- 

compourxJ<s) from  wastewater 

auttionty. 

proved  by  permitting  author- 

proved by  permitting  author- 

treated in  a  properly  operated 

ity. 

ity. 

btotogical  treatment  unit 

63.138(f).  63.1 3fl(g). 

. 

2.  Design  steam  stripper 

Steam  ftow  rate  

CoTTtinuously 

Integrating  steam  ftow  monitor- 

63.138(d). 

ing  device  equipped  with  a 
continuous  recorder. 

Wastewater  feed  mass  ftow  rate _ 

Continuously 

Liquid  ftow  meter  installed  at 
stripper  influent  and 
equipped  with  a  continuous 
recorder. 

Wastewater  feed  temperature  

Continuously 

Liquid  temperature  monitoring 
device  installed  at  stripper  in- 
fluent and  equipped  with  a 
continuous  recorder. 

3.  Alternative  nxxHtoring  paranv 

Other  parameters  may  be  monitored  upon 

eters. 

approval  from  ttie  Administrator  in  ac- 
cordance wrth  the  requirements  speci- 
fied in  §63.151  (f) 

Table  13.— Wastewater— Monitoring  Requirements  for  Control  Devices 


Control  Device 


Monitoring  equip)ment  required 


Parameters  to  be  monitored 


AJI  control  devices 


Thermal  Incinerator 


Catalytic  Incinerator 


1.  Ftow  indicator  installed  at  all  bypass 
lines  to  the  atmosphere  arxJ  equipped 
wrth  continuous  recorder »  or 


2.  Valves  sealed  ctosed  wrth  car-seal  or 

tock-and-key  configuratton. 
Temperature   rTX)nitoring  device   installed 

in  firebox  or  in  ductwork  immediately 

downstream  of  firebox*  and  equipped 

wrth  a  continuous  recorder*' 
Temperatue   monrtonng  device  installed 

in  gas  stream  immediately  before  arxJ 

after  catalyst  bed  and  equipped  wrth  a 

continuous  recorder". 


.  Presence  of  flow  diverted 
from  the  control  device  to  the 
atmosphere  or. 


2.      Monthly     inspections     of 

sealed  valves. 
Firetxjx  temperature 


1     Temperature    upstream    of 

catalyst  bed  or. 
2.      Temperature      difference 

across  catalyst  bed. 


Frequency 


Hourly  records  of  whether  the 
ftow  indtoator  was  operating 
and  wtiether  a  diverston  was 
detected  at  any  time  during 
each  hour 

Monthly. 

Continuous. 


Continuous. 


-Continued 


■  §63.136  (e) 
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Table  13.— Wastewater— Monitoring  Requirements  for  Control  Devices— Continued 


Control  Device 


Flare 


Boiier  or  process  heater  <44 
megawatts  and  vent  stream  is 
not  mixed  with  the  primary 
fuel. 

Corxlenser 


Cartx>n  adsorber  (regenerative) 


Cartxw  adsort)er  (Non-regen- 
erative). 


Altemative  monitorir)g  paranv 
eters. 


Monitoring  equipment  required 


Parameters  to  be  monitored 


Frequency 


Heat  sensir^  device  installed  at  the  pilot 
ligtit  and  equipped  with  a  continuous  re- 
corder*. 


Temperature  monitoring  device  installed 
in  firebox*  and  equipped  with  continu- 
ous recordert>. 

Temperature  monitoring  device  installed 

at  cortdenser  exit  and  equipped  with 

continuous  recorder^. 
Integrating  regeneration  stream  flow  morv 

itoring  device  havirig  an  accuracy  of  ± 

10  percent,  and. 

Carbon  bed  temperature  morutoring  de- 
vice. 


Organic  compourxl  corx»ntration  monitor- 
ing device.  '^. 


Otfier  parameters  may  be  monitored  upon 
approval  from  the  Administrator  in  ac- 
cordance with  the  requirements  in 
§63. 143(e)(3). 


Presence  of  a  flame  at  the  pilot 
light. 


Hourly  records  of  wtiether  the 
rrxxNtor  was  continuously  op- 
erating arvj  whettwr  the  piiol 
flame  was  continuously 
present  dunng  each  hour. 
Combustion  temperature i  Continuous. 


Corxienser  exit  (product  side) 
temperature. 

Total  regeneration  stream 
mass  or  volumefeic  fli^  dur- 
ing carbon  bed  regeneration 
cycle(s). 

Temperatuie  of  cartxxi  b»ed 
after  regeneration  [and  within 
1 5  minutes  of  completing  any 
cooling  cycle(5)]. 

Organic  compound  concenfra- 
tion  of  adsort>er  exhaust. 


Continuous. 


For  each  regerwration  cycle, 
record  the  total  regeneration 
stream  mass  or  volumetnc 
flow. 

For  each  reger>eration  cycle 
and  withm  1 5  minutes  of 
completir»g  arry  cooling  cycle, 
record  tte  carbon  t)od  tem- 
perature. 

Daily  or  at  vitervals  no  greater 
than  20  percent  of  the  design 
carbon  replacement  interval, 
whichever  ie  greater. 


•  Monitor  may  be  installed  in  the  firebox  or  in  the  ductwork  immediately  downstream  of  the  firetMx  before  ar^  substantial  heat  exchange  is  en- 
countered. 

'•"Continuous  recorder"  is  defined  in  §63.11 1  of  tfiis  subpart. 

'  As  an  attemative  to  conducting  tfiis  monitoririg,  an  owner  or  operator  may  replace  the  cartxm  tn  the  cartxxi  adsorption  system  with  fresh  car- 
bon at  a  regular  predetermined  tmne  interval  that  is  less  than  the  cartx>n  replacement  interval  that  is  deterrraned  t>y  the  maxinxim  design  flow 
rate  and  organic  concentration  in  the  gas  stream  vented  to  the  carbon  adsorption  system. 


Table  14a  [Reserved] 


Table  14b  [Reserved] 


Table  15.— Wastewater— Information  on  Table  8  and/or  Table  9  Compounds  To  Be  Submitted  With 
Notification  of  Compliance  Status  for  Process  Units  at  new  and/or  Existing  Sources  »-» 


Process  unit 

identification 

code' 


Stream  iden- 
tification 
code 


Concentration  of 
ts^ile  8  and/or 

table9 

compound(s) 

(pprnw)"-* 


Flow  rate 
(lpm)'f 


Group  1  or 
Group  2* 


Compliance 
approach" 


Treatment 
process(es) 
identification' 


T 


T 


Waste  man- 
agement 

unit(s)  identi- 
fication 


Intended 
control  de- 
vice 


•  The  information  specified  in  this  table  must  be  submitted;  however,  it  may  be  sutxnitted  m  any  format  This  table  presents  an  example  torrrat. 
"Other  requirements  for  the  NCS  are  specified  in  §63.152(b)  of  this  subpart. 
'  Also  include  a  description  of  tfie  process  unit  (e.g.,  benzene  process  unit). 

"Except  wtien  §63.132(e)  is  used,  annual  average  concentration  as  specified  in  §63.132  (c)  or  (d)  and  §63.144. 
*Wtien  §63.132(e)  is  used,  indicate  the  wastewater  stream  s  a  designated  Group  l  wastewater  stream. 
^Except  when  §63.132(e)  Is  used,  annual  average  flow  rale  as  speeded  in  §63.132  (c)  or  (d)  and  m  §63.144. 

I  Indicate  whether  sk«am  is  Group  1  or  Group  2.  K  Group  1 ,  indicate  ¥vhether  it  is  Group  i  lor  Tatoie  8  or  Table  9  compourxls  or  for  both  Table 
8  and  Table  9  compeunds. 
"Cite  §63.138  compliance  option  used. 


Table  16  [Reserved] 
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Table  17.— Information  for  Treatment  Processes  To  Be  Submitted  With  Notification  of  Compliance 

Status  ^■*> 


Treatment  process  identificatKXi ' 


Desaipt)on  - 


Wastewater  stream(s)  treated ' 


Monrtoring  parameters' 


<:  ktentification  cxxjes  should  correspond  to  tfx)se  listed  in  Tabte  15. 

•  * 

'Stream  identification  code  for  each  wastewater  stream  treated  by  each  treatment  unit.  Identification  codes  should  correspond  to  entries  listed 

in   I  9DIO   I  3. 

r  Parameter(s)  to  be  monrtored  or  measured  in  accordance  with  Tabte  12  and  §63.143  of  this  Subpart. 

Table  1 8.— Information  for  Waste  Management  Units  To  Be  Submitted  With  Notification  of  Compliance 

Status  "-b 


Waste  management  unit  identification  - 

Description  ^ 

Wastewater  stream(s)  received  or  managed^ 

- 

■^  Identification  codes  should  conespond  to  those  listed  in  Tatite  1 5. 

•  •  , 

<:  Stream  identification  code  for  each  wastewater  stream  received  or  managed  by  each  waste  management  unit.  Identification  codes  should  cor- 
respond to  entries  listed  in  Tabic  15 

Table  20.— Wastewater— Periodic  Reporting  Requirements  for  Control  Devices  Used  To  Comply  With 

§§63.133-63.138 


Control  device 


Reporting  requirements 


Thermal  incinerator  . 
CataJytic  incinerator 


Sorter  Of  process  heater  with  a  design 
heat  input  capacity  less  ttian  44 
megawatts  and  vent  stream  is  rxjt 
mixed  with  ttie  primary  fuel 

Flare  

Condenser  


Cartxxi  adsortier 


AH  control  devices 


1  Report  all  daily  average  •  temperatures  that  are  outside  the  range  established  in  the  NCS«  or  oper- 
ating permit  and  all  operating  days  when  Insufficient  monitoring  data  are  coltected.<^ 

1.  Report  all  daily  average*  upstream  temperatures  that  are  outside  ttie  range  established  in  the 
NCS^  or  operatng  permit. 

2  Report  all  daily  average*  temperature  differences  across  the  catalyst  bed  that  are  outside  the 
range  established  in  the  NCS"  or  operating  permit. 

3  Report  all  operating  days  wtien  insufficient  monitoring  data  are  coltected.' 

1    Report  all  daily  average*  firebox  temperatures  that  are  outside  the  range  established  in  ttie  NCS  «> 
or  operating  permit  and  all  operating  days  wtien  insufficient  monitoring  data  are  collected.' 

1 .  Report  the  duration  of  all  periods  when  all  pilot  flames  are  atisent. 

1.  Report  all  daily  average*  exit  terrperatures  that  are  outside  the  range  established  in  ttie  NCS^  or 
operating  permit  and  all  operating  days  when  insufficient  monitoring  data  are  collected.^ 

1    Report  all  cartion  bed  regeneration  cycles  when  the  total  regeneration  stream  mass  or  volumetric 
flow  IS  outside  ttie  range  established  in  the  NCS "  or  operating  permit. 

2.  Report  all  cartion  bed  regeneration  cycles  during  which  the  temperature  of  the  carbon  bed  after  re- 
generation IS  outside  ttie  range  estabJished  in  ttie  NCS ''  or  operating  permit. 

3.  Report  all  operating  days  when  insufficient  monitoring  data  are  collected.^ 

1    Report  the  times  and  durations  of  all  periods  when  ttie  vent  stream  is  diverted  through  a  bypass 

line  or  the  monitor  is  not  operating,  or 
2.  Report  all  monthly  inspections  that  show  the  valves  are  moved  to  the  diverting  position  or  the  seal 

tias  t)een  changed 


•The  daily  average  s  the  average  of  all  values  recorded  dunng  the  operating  day.  as  specrfied  in  §63. 147(d)  of  this  subpart 
"  NCS  «  Notification  of  Compliance  Status  descrit>ed  in  §  63  1 52  of  this  subpart. 

ftc7*ItoP^^l^,/f*^  ^^'  "^'"*  ^  duration  of  periods  when  monrtoring  data  are  not  collected  for  each  excursion  as  defined  in 
§63  l52(c)(2)(ii)(A)  of  this  subpart. 

Table  35.— Control  Requirements  for  items  of  Equipment  That  Meet  the  Criteria  of  §63.149  of  Subpart  G 


Item  of  equipment 


Control  requirement* 


Dram  or  dram  hub 


(a)  Tightly  fitting  solid  cover  (TFSC);  or 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  fuel  gas  system,  or  to  a  comro)  device  meeting  the  re- 
quirements of  §63  139(c).  or 

(c)  Water  seal  with  submerged  dtsctiarge  or  barner  to  protect  discharge  from  wind. 
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Table  35.— Control  Requirements  for  Items  of  Equipment  That  Meet  the  Criteria  of  §63.149  of  Subpart 

G — Continued 


Item  of  equipment 


Manhole » 


Lift  station 


Control  requirement* 


Trench 


Pipe  

Oil/Water  separator 

Tank": 


(a)  TFSC;  or 

(b)  TSFC  with  a  vent  to  either  a  process,  or  to  a  fuel  gas  system,  or  to  a  control  device  meeting  the  re- 
quirements of  §63.139(0);  or 

(c)  If  the  item  is  vented  to  the  atmosphere,  use  a  TFSC  with  a  property  operatng  water  seal  at  the  en- 
trance or  exit  to  the  item  to  restrict  venttlation  in  the  coitection  system.  The  vent  pipe  shail  be  at  least  90 
cm  in  length  and  not  exceeding  10.2  cm  in  nominal  inside  diameter. 

(a)  TFSC;  or 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  fuel  gas  system,  or  to  a  control  device  meeting  ttie  re- 
quirements of  §63. 139(c);  or 

(c)  If  the  lift  station  is  vented  to  the  atinosphere,  use  a  TFSC  with  a  property  operating  water  seal  at  the 
entrance  or  exit  to  ttie  item  to  restiict  ventilation  in  ttie  collecbon  system.  The  vent  pipe  shall  be  at  least 
90  cm  in  length  and  not  exceeding  10.2  cm  in  nominal  inside  diameter.  The  lift  station  shall  be  level 
controlled  to  minimize  changes  in  the  liquid  level. 

(a)  TFSC;  or 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  fuel  gas  system,  or  to  a  conti-ol  device  meeting  the  re- 
quiremerrts  of  §63.1 39(c);  or 

(c)  If  the  item  is  vented  to  ttie  atmosphere,  use  a  TFSC  with  a  properly  operating  water  seal  at  the  en- 
trance or  exit  to  ttie  item  to  restrict  ventilation  in  the  collection  system.  The  vent  pipe  shall  be  at  least  90 
cm  in  length  arxJ  not  exceeding  10.2  cm  in  nominal  inside  diameter. 

Each  pipe  shall  have  no  visible  gaps  in  joints,  seals,  or  other  emission  interfaces. 

(a)  Equip  with  a  fixed  roof  arxJ  route  vapors  to  a  process  or  to  a  fuel  gas  system,  or  equip  with  a  closed 
vent  system  that  routes  vapors  to  a  corrtrol  device  nieeting  ttie  requirements  of  §83. 139(c);  or 

(b)  Equip  with  a  floating  roof  that  meets  the  equipment  specifications  of  §60.693  (a)(1)(i),  (a)(1)(ii),  (a)(2). 
(a)(3).  and  (a)(4). 

Maintain  a  fixed  roof."  If  the  tank  is  sparged'  or  used  for  tieating  or  ti-eating  by  means  of  an  exothennk;  re- 
action, a  fixed  roof  and  a  system  shall  be  maintained  that  routes  ttie  organk:  hazardous  air  pollutants  va- 
pors to  other  process  equipment  ex  a  fuel  gas  system,  or  a  ctosed  vent  system  ttiat  routes  vapors  to  a 
control  devce  that  meets  the  requirements  of  40  CFR  §63.1 19  (e)(1)  or  (e)(2). 


•Where  a  tightly  fitting  solid  cover  is  required,  it  shall  be  maintained  with  no  visit)(e  gaps  or  openings,  except  dunng  periods  of  sarrpling,  in- 
spection, or  maintenarx^e. 
>>  Manhole  includes  sumps  and  ottier  points  of  access  to  a  conveyance  system. 
'  Applies  to  tanks  with  capacities  of  38  m^  or  greater. 

<"  A  fixed  roof  may  have  openings  necessary  for  proper  venting  of  the  tank,  such  as  pressure/vacuum  vent,  j-pipe  vent. 
'The  Ik^kJ  in  the  tank  is  agitated  by  injecting  compressed  air  or  gas. 

Table  36.— Compound  Lists  Used  for  Compliance  Demonstrations  for  Enhanced  Biological  Treatment 

Processes  (See  §63.1 45(b)) 


Ust  1 


Acetonitrile  

Acetophenone  

AcrykJnitrile 

Biphenyl  

Chtorobenzene 

Dtehkjroethyl  Ettier 

Diethyl  Sulfate 

Dimethyl  Sulfate 

Dinnethyl  Hydrazine  1,1  

Dinitropheriol  2,4  

Dinitrotoluene  2,4 

Dioxane  1,4 

Ethylene  Glycol  Monobutyl  Ether  Acetate  .. 
Ettiylene  Glycol  Monomethyl  Ether  Acetate 

Ethylene  Glycol  Dimethyl  Ether 

Hexachk>robenzene  

Isophorone  

Mettiand  

Methyl  Methacrytate 

Nitrobenzene 

Toluidine 

Trichtorobenzene  1,2,4  

Trichhjrophenol  2,4,6  

Triethylamine 


List  2 


AcetakJehyde  

Acrolein 

Benzene  

Benzyl  Chtoride  

Bromoform  

Cumene  (isopropylbenzene)  

Dichlorobenzene  1,4 

Dchloroettiane  1,2  

Dichkxoettiane  1,1  (ethy1kJenedk:titoride) 

Dchtoropropane  1,2  

Dimethyianiline  N,N  

Epwhtorohydrin  

Ethyl  Acrylate 

Ethylbenzene  

Ethylene  Ditxomide  

Ethylene  Oxide  

Hexachtorobutadiene 

Hexachkxoettiane 

Methyl  Ethyl  Ketone,  (2  butanone)  

Methyl  Isobutyl  Ketone  

Methyl  Tertiary  Butyl  Ether  

Naphathalene  

Nitropropane  2 

PropionaWehyde 

Styrene. 

Tetrachtoroethane  1,1,2.2. 

Toluene. 

Trichtoroettiane  1,1,1  (methyl  chtoroform). 

Vinyl  Acetate 

Xytene-m 

Xylene-o 


Lists 


Allyl  ChkXKJe. 

Bromomethane. 

Butadiene  1.3. 

Cartxxi  DisutfkJe. 

Carton  TetrachtorkJe. 

Ctitoroettiane  (ethyl  chloride) 

Chkxoform. 

Chtoroprene. 

Dibromoethane  1.2. 

Dchtoroettiene  l,i  (vinylkJene  chloride). 

Dchkxopropene  1,3. 

Hexane-n. 

Methyl  Chkiride. 

Mettiylene  Chloride  (dwhkxomettiane). 

Phosgene. 

Propylene  Oxide. 

Trichkxoettiane  1,12. 

Trichtoroettiylene 

Trimethylperrtane  2,2,4. 

Vinyl  Chkxide. 
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Table  36.— Compound  Lists  Used  for  Compliance  Demonstrations  for  Enhanced  Biological  Treatment 

Processes  (See  §63. 145(b))— Continued 


List  1 


List  2 


Xylene-p 


Lists 


Table  37.— Default  Biorates  for  List  1  Compounds 


Compound  name 


acetonitrile 

ACETOPHENONE 

ACRYLONITRILE 

BIPHENYL 

CHLOROBENZENE 

DtCHLOROETHYL  ETHER  

DIETHYL  SULFATE 

DIMETHYL  HYDRAZINE(1,1) X 

DIMETHYL  SULFATE 

DINITROPHENOL  2,4  _ 

DINITROTOLUENE(2,4)  

DI0XANE(1,4) 

ETHYLENE  GLYCOL  DIMETHYL  ETHER  

ETHYLENE  GLYCOL  MONOMETHYL  ETHER  ACETATE 
ETHYLENE  GLYCOL  MONOBUTYL  ETHER  ACETATE  ... 

HEXACHLOROBENZENE  

ISOPHORONE  

METHANOL  

METHYL  METHACRYLATE  

NITROBENZENE  

TOLUIDINE  (-0)  

TRICHLOROBENZENE  1,2.4  

TRtCHLOROPHENOL  2,4.5  

TRIETHYLAMINE   


Biorate,  K1 
L/g  MLVSS-hr 


0.100 
0.538 
0.750 
5.643 

10.000 
0.246 
0.105 
0.227 
0.178 
0.620 
0.784 
0.393 
0.364 
0.159 
0.496 

16.179 
0.598 
0.200 
4.300 
2.300 
0.859 
4.393 
4.477 
1.064 


Figure  1. — Definitions  of  Terms  Used  in 
Wastewater  Equations 

Main  Terms 

AMR=Actual  mass  removal  of  Table  8 

and/or  Table  9  compounds  achieved 

by  treatment  process  or  a  series  of 

treatment  processes,  kg/hr 
C=Concentration  of  Table  8  and/or 

Table  9  compounds  in  wastewater, 

ppmw 
CG=Concentration  of  TCX2  (minus 

methane  and  ethane)  or  total  organic 

hazardous  air  pollutants,  in  vented 

gas  stream,  dry  basis,  ppmv 
CGc=Concentration  of  TOC  or  organic 

hazardous  air  pollutants  corrected  to 

3-percent  oxygen,  in  vented  gas 

stream,  dry  basis,  ppmv 
CGS=Concentration  of  sample 

compounds  in  vented  gas  stream,  dry 

basis,  ppmv 
E=Removal  or  destruction  efficiencv. 

percent. 
Fb„=Site-specifu;  fraction  of  Table  8 

and/or  Table  9  compounds 

biodegraded.  unitless 
f*"°=Site-specific  fraction  of  an 

individual  Table  8  or  Table  ^ 

compound  biodegraded.  unitless. 
Fm=Compound-speciric  fraction 

measured  factor,  unitless  (listed  in 

table  34). 


Fr=Fraction  removal  value  for  Table  8 
and/'or  Table  9  compounds,  unitless 
(listed  in  Table  9). 

Fr,vg=Flow-weighted  average  of  the  Fr 
values. 

i=:ldentifier  for  a  compound. 

j=Identifier  for  a  sample 

k.=!dentifier  for  a  run. 

K:=Constant.  4157  *  10    9.  (ppm) " ' 
(gram-mole  per  standard  m')  (kg/g), 
where  standard  temperature  (gram- 
mole  per  standard  m')  is  20  "C. 

m=Number  of  samples. 

M=Mass.  kg 

MVV=Molecular  weight,  kg/kg-mole. 

n=Number  of  compounds. 

p=Number  of  runs. 

%0;j=Concentration  of  oxygen,  dry 
basis,  percent  by  volume. 

Q- Volumetric  flowrate  of  wastewater, 
m'/hr. 

QG=Volumetric  flow  rate  of  vented  gas 
stream,  dry  standard,  mVmin. 

QMC,  =  Mass  flowrate  of  TOC  (minus 
methane  and  ethane)  or  organic 
hazardous  air  pollutants,  in  vented 
gas  stream,  kg/hr 

QM\V=Mass  flowrate  of  Table  8  and/or 
Table  9  compounds  in  wastewater, 
kg/hr 

p=Density,  kg/m^. 


RMR=Required  mass  removal  achieved 
by  treatment  process  or  a  series  of 
treatment  processes,  kg/hr. 

tT=Total  time  of  all  nms,  hr. 

Subscripts 

a=Entering. 
b=Exiting. 

i=Identifier  for  a  compound. 
j=Identifier  for  a  sample. 
k=Identifier  for  a  nm. 
m=Number  of  samples. 
n=Number  of  compounds. 
p=Number  of  runs. 
T=Total;  svim  of  individual. 

Subpart  H— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Equipment  Leaks 

31.  Section  63.161  is  amended  by 
revising  the  definitions  of  "control 
device",  "first  attempt  at  repair",  and 
"repaired";  and  by  adding  the 
definitions  for  "combustion  device." 
"fuel  gas,"  fuel  gas  system."  "on-site  or 
on  site,"  "recapture  device,"  and 
"recovery  device",  and  "routed  to  a 
process  or  route  to  a  process"  to  read  as 
follows: 

$63,161     Definitions. 
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ATMENT 


liorate,  K1 
I  MLVSS-hr 

0.100 
0.538 
0.750 
5.643 

10.000 
0.246 
0.105 
0.227 
0.178 
0.620 
0.784 
0.393 
0.364 
0.159 
0.496 

16.179 
0.598 
0.200 
4.300 
2.300 
0.859 
4.393 
4.477 
1.064 


achieved 
ries  of 


n 

k>u8  Air 

ks 

ed  by 
ntrol 
r",  and 

svice," 
an-site  or 
nd 

d  to  a 
to  read  as 


Combustion  device  means  an 
individual  unit  of  equipment,  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler,  used  for  the  combustion  of 
organic  hazardous  air  pollutant 
emissions. 

*  •        »        »        » 

Control  device  means  any  equipment 
used  for  recovering,  recapturing,  or 
oxidizing  organic  hazardous  air 
pollutant  vapors.  Such  equipment 
includes,  but  is  not  limited  to, 
absorbers,  carbon  adsorbers,  condensers, 
flares,  boilers,  and  process  heaters. 

*  •        •        •        • 

First  attempt  at  repair  means  to  take 
action  for  the  purpose  of  stopping  or 
reducing  leakage  of  organic  material  to 
the  atmosphere,  followed  by  monitoring 
as  specified  in  §63. 180(b)  and  (c),  as 
appropriate,  to  verify  whether  the  leak 
is  repaired,  unless  the  owner  or  operator 
determines  by  other  means  that  the  leak 
is  not  repaired. 

*  •        »        «        • 

Fuel  gas  means  gases  that  are 
combusted  to  derive  useful  work  or 
heat. 

Fuel  gas  system  means  the  offsite  and 
onsite  piping  and  control  system  that 
gathers  gaseous  stream(s)  generated  by 
onsite  operations,  may  blend  them  with 
other  sources  of  gas,  and  transports  the 
gaseous  stream  for  use  as  fuel  gas  in 
combustion  devices  or  in  in-process 
combustion  equipment  such  as  furnaces 
and  gas  turbines,  either  singly  or  in 
combination. 

*  •        •        •         * 

On-site  or  On  site  means,  with  respect 
to  records  required  to  be  maintained  by 
this  subpart,  that  the  records  are  stored 
at  a  location  within  a  major  soiux« 
which  encompasses  the  affected  source. 
On-site  includes,  but  is  not  limited  to, 
storage  at  the  chemical  manufacturing 
process  unit  to  which  the  records 
pertain,  or  storage  in  central  files 
elsewhere  at  the  major  source. 

*  •        •        *        • 

Recapture  device  means  an  individual 
unit  of  equipment  capable  of  and  used 
for  the  purpose  of  recovering  chemicals, 
but  not  normally  for  use,  reuse,  or  sale. 
Recaptiure  devices  include,  but  are  not 
limited  to,  absorbers,  carbon  absorbers, 
and  condensers. 

Recovery  device  means  an  individual 
unit  of  equipment  capable  of  and 
normally  used  for  the  purpose  of 
recovering  chemicals  for  fuel  value  (i.e., 
net  positive  heating  value),  use,  reuse, 
or  for  sale  for  fuel  value,  use  or  reuse. 
Recovery  devices  include,  but  are  not 
limited  to,  absorbers,  carbon  absorbers, 
and  condensers.  For  purposes  of  the 
monitoring,  recordkeeping,  and 
reporting  requirements  of  this  subpart. 


recapture  devices  are  considered 
recovery  devices. 
Repaired  means  that  equipment: 

(1)  is  adjusted,  or  otherwise  altered,  to 
eliminate  a  leak  as  defined  in  the 
applicable  sections  of  this  subpart,  and 

(2)  unless  otherwise  specified  in 
applicable  provisions  of  this  subpart,  is 
monitored  as  specified  in  §  63.180  fb) 
and  (c),  as  appropriate,  to  verify  that 
emissions  from  the  equipment  are  below 
the  applicable  leak  definition. 

Routed  to  a  process  or  route  to  a 
process  means  the  emissions  are 
conveyed  by  hard-piping  or  a  closed 
vent  system  to  any  enclosed  portion  of 
a  process  unit  where  the  emissions  are 
predominately  recycled  and/or 
consiuned  in  the  same  manner  as  a 
material  that  fulfills  the  same  function 
in  the  process;  and/or  transformed  by 
chemical  reaction  into  materials  that  are 
not  organic  hazardous  air  pollutants; 
and/or  incorporated  into  a  product;  and/ 
or  recovered. 
*        *        *        «        * 

32.  Section  63.162  is  amended  by 
revising  paragraphs  (f)(2)  and  (f)(3)'; 
adding  paragraphs  (g)  and  (h)  to  read  as 
follows: 

§  63.1 62    Standards:  General. 

»        •        »        *        • 

(f)*   •   • 

(2)  The  identification  on  a  valve  may 
be  removed  after  it  has  been  monitored 
as  specified  in  §§  63.168(f)(3).  and 
63.175(e)(7)(i)(D)  of  this  subpart,  and  no 
leak  has  been  detected  during  the 
follow-up  monitoring.  If  the  owner  or 
operator  elects  to  comply  using  the 
provisions  of  §63. 174(c)(l)(i)  of  this 
subpart,  the  identification  on  a 
connector  may  be  removed  after  it  is 
monitored  as  specified  in 

§  63.174(c)(l)(i)  and  no  leak  is  detected 
during  that  monitoring. 

(3)  The  identification  which  has  been 
placed  on  equipment  determined  to 
have  a  leak,  except  for  a  valve  or  for  a 
connector  that  is  subject  to  the 
provisions  of  §  63.174(c)(l)(i),  may  be 
removed  after  it  is  repaired. 

(g)  Except  as  provided  in  paragraph 
(g)(1)  of  this  section,  all  terms  in  this 
subpart  that  define  a  period  of  time  for 
completion  of  required  tasks  (e.g., 
weekly,  monthly,  quarterly,  annual), 
refer  to  the  standard  calendar  periods 
unless  specified  otherwise  in  the  section 
or  subsection  that  imposes  the 
requirement. 

(1)  If  the  initial  compliance  date  does 
not  coincide  with  the  beginning  of  the 
standard  calendar  period,  an  owner  or 
operator  may  elect  to  utilize  a  period 
beginning  on  the  compliance  date,  or 
may  elect  to  comply  in  accordance  with 


the  provisions  of  paragraphs  (g)(2)  or 
(g)(3)  of  this  section. 

(2)  Time  periods  specified  in  this 
subpart  for  completion  of  required  tasks 
may  be  changed  by  mutual  agreement 
between  the  owner  or  operator  and  the 
Administrator,  as  specified  in  subpart  A 
of  this  part.  For  each  time  period  that  is 
changed  by  agreement,  the  revised 
period  shall  remain  in  effect  until  it  is 
changed.  A  new  request  is  not  necessary 
for  each  recurring  period. 

(3)  Except  as  provided  in  paragraph 
(g)(1)  or  (g)(2)  of  this  section,  where  the 
period  specified  for  compliance  is  a 
standard  calendar  period,  if  the  initial 
compliance  date  does  not  coincide  with 
the  beginning  of  the  calendar  period, 
compliance  shall  be  required  according 
to  the  schedule  specified  in  paragraphs 
(g)(3)(i)  or  (g)(3)(ii)  of  this  section,  as 
appropriate. 

(i)  Comphance  shall  be  required 
before  the  end  of  the  standard  calendar 
period  within  which  the  compliance 
deadline  occurs,  if  there  remain  at  least 
3  days  for  tasks  that  must  be  performed 
weekly,  at  least  2  weeks  for  tasks  that 
must  be  performed  monthlv.  at  least  1 
month  for  tasks  that  must  be  performed 
each  quarter,  or  at  least  3  months  for 
tasks  that  must  be  performed  annually; 
or 

(ij)  In  all  other  cases,  comphance 
shall  be  required  before  the  end  of  the 
first  full  standard  calendar  period  after 
the  period  within  which  the  initial 
comphance  deadline  occurs. 

(4)  In  all  instances  where  a  provision 
of  this  subpart  requires  completion  of  a 
task  during  each  of  multiple  successive 
periods,  an  owner  or  operator  may 
perform  the  required  task  at  any  time 
during  each  period,  provided  the  task  is 
conducted  at  a  reasonable  interval  after 
completion  of  thp  task  during  the 
previous  period. 

(h)  In  all  cases  where  the  provisions 
of  this  subpart  require  an  owner  or 
operator  to  repair  leaks  by  a  specified 
time  after  the  leak  is  detected,  it  is  a 
violation  of  this  subpart  to  fail  to  take 
action  to  repair  the  leaks  within  the 
specified  time.  If  action  is  taken  to 
repwir  the  leaks  within  the  specified 
time,  failure  of  that  action  to 
successfully  repair  the  leak  is  not  a 
violation  of  this  subpart.  However,  if  the 
repairs  are  unsuccessful,  a  leak  is 
detected  and  the  owner  or  operator  shall 
take  further  action  as  required  bv 
appUcable  provisions  of  this  subpart. 

33.  Section  63.163  is  amended  oy 
revising  paragraphs  (e)(l)(ii)  and  (g)  to 
read  as  follows: 

§  63.163    Standards:  Pumps  in  light  liquid 
sarvtcs. 
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(e)'  •  * 

(D*  *  • 

(ii)  Equipped  with  a  barrier  fluid 
degassing  reservoir  that  is  routed  to  a 
process  or  fuel  gas  system  or  connected 
by  a  closed-vent  system  to  a  control 
device  that  complies  with  the 
requirements  of  §  63. 1 72  of  this  subpart; 
or 
•         •        •         •        • 

(g)  Any  pump  equipped  with  a 
closed-vent  system  capable  of  capturing 
and  transporting  any  leakage  from  the 
seal  or  seals  to  a  process  or  to  a  fuel  gas 
system  or  to  a  control  device  that 
complies  with  the  requirements  of 
§63.172  of  this  subpart  is  exempt  from 
the  requirements  of  paragraphs  (b) 
through  (e)  of  this  section. 
***** 

34.  Section  63.164  is  amended  by 
revising  paragraphs  (b)(2)  and  (h)  to 
read  as  follows: 

S  63.164    Compressors. 

***** 

(b)*   •  • 

(2)  Equipped  with  a  barrier  fluid 
system  degassing  reservoir  that  is  routed 
to  a  process  or  fuel  gas  system  or 
connected  by  a  closed-vent  system  to  a 
control  device  that  complies  with  the 
requirementsof  §63  172  of  this  subpart, 
or 
***** 

(h)  A  compressor  is  exempt  from  the 
requirements  of  paragraphs  (a)  through 
(f)  of  this  section  if  it  is  equipped  with 
a  closed-vent  system  to  capture  and 
transport  leakage  from  the  compressor 
drive  shaft  seal  back  to  a  process  or  a 
fuel  gas  system  or  to  a  control  device 
that  complies  with  the  requirements  of 
§63.172  of  this  subpart. 
***** 

35.  Section  63.165  is  amended  by 
revising  paragraph  (c)  to  read  as  follows 

§63.165    Standards:  Preseurs  rstief 
devlcas  In  gas/vapor  service. 

(c)  Any  pressure  relief  device  that  is 
routed  to  a  process  or  fuel  gas  system  or 
equipped  with  a  closed-vent  system 
capable  of  capturing  and  transporting 
leakage  from  the  pressure  relief  device 
to  a  control  device  as  described  in 
§63.172  of  this  subpart  is  exempt  from 
the  requirements  of  paragraphs  (a)  and 
(b)  of  this  section. 
*        •        *         •         • 

36.  Section  63.168  is  amended  by 
revising  the  meaning  of  %Vl  in 
paragraph  (e)(1)  and  revising  paragraph 
(f)(3)  to  read  as  follows 

f  63. 1 68    Standards:  Valves  I  n  gas/vapor 
sarvica  and  In  light  liquid  service. 


(e)(1)  *   •   ' 

%VL=Percent  leaking  valves  as 
determined  through  periodic 
monitoring  required  in  paragraphs 
(b)  through  (d)  of  this  section. 

•        *        •        *        • 

(f)*   *  * 

(3)  When  a  leak  has  been  repaired,  the 
valve  shall  be  monitored  at  least  once 
within  the  first  3  mentis  after  its  repair. 

(i)  The  monitoring  shall  be  conducted 
as  Sf)ecif5ed  in  §63.180  (b)  and  (c),  as 
appropriate,  to  determine  whether  the 
valve  has  resumed  leaking. 

(ii)  Periodic  monitoring  required  by 
paragraphs  (b)  through  (d)  of  this 
section  may  be  used  to  satisfy  the 
requirements  of  this  paragraph  (f)(3),  if 
the  timing  of  the  monitoring  period 
coincides  with  the  time  specified  in  this 
paragraph  (f)(3).  Alternatively,  other 
monitoring  may  be  performed  to  satisfy 
the  requirements  of  this  paragraph  (f)(3), 
regardless  of  whether  the  timing  of  the 
monitoring  period  for  periodic 
monitoring  coincides  with  the  time 
specified  in  this  paragraph  (f)(3). 

(iii)  If  a  leak  is  detected  by  monitoring 
that  is  conducted  pursuant  to  paragraph 
lf)(3)  of  this  section,  the  owner  or 
operator  shall  follow  the  provisions  of 
paragraphs  (f)(3)(iii)(A)  and  (f)(3)(iu)(B) 
of  this  section,  to  determine  whether 
that  valve  must  be  counted  as  a  leaking 
valve  for  purposes  of  §63. 168(e)  of  this 
subpart. 

(A)  If  the  owner  or  operator  elected  to 
use  periodic  monitoring  required  by 
paragraphs  (b)  through  (d)  of  this 
section  to  satisfy  the  requirements  of 
paragraph  (f)(3)  of  this  section,  then  the 
valve  shall  be  counted  as  a  leaking 
valve. 

(B)  If  the  owner  or  operator  elected  to 
use  other  monitoring,  prior  to  the 
periodic  monitoring  required  by 
paragraphs  (b)  through  (d)  of  this 
section,  to  satisfy  the  requirements  of 
paragraph  (f)(3)  of  this  section,  then  the 
valve  shall  be  counted  as  a  leaking  valve 
unless  it  is  repaired  and  shown  by 
periodic  monitoring  not  to  be  leaking. 

*  •         •         •         * 

37  Section  63.169  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§  63. 1 69    Standards:  Pumps,  valves, 
connectors,  and  agitators  In  heavy  liquid 
service;  Instrumentation  systems;  and 
pressure  relief  devices  In  liquid  service. 

•  •         *         «         • 

(c)  *  *  • 

(3)  For  equipment  identified  in 
paragraph  (a)  of  this  section  that  is  not 
monitored  by  the  method  specified  in 
§  63.180(b),  repaired  shall  mean  that  the 
visual,  audible,  olfactory,  or  other 
indications  of  a  leak  to  the  atmosphere 


have  been  eliminated;  that  no  bubbles 

are  observed  at  potential  leak  sites 

during  a  leak  check  using  soap  solution; 

or  that  the  system  will  hold  a  test 

pressure. 

•        ♦        «        •        * 

38.  Section  63.172  is  amended  by 
revising  paragraphs  (b),  (c),  (h)(2),  and 
(j)(2),  and  adding  paragraph  (n)  to  read 
as  follows: 

§  63. 1 72    Standards:  Closad-vent  systems 
and  control  devices. 

»        *        *        •        * 

(b)  Recovery  or  recaptiu^  devices 
(e.g.,  condensers  and  absorbers)  shall  be 
designed  and  operated  to  recover  the 
organic  hazardous  air  pollutant 
emissions  or  volatile  organic 
compoimds  emissions  vented  to  them 
with  an  efficiency  of  95  percent  or 
greater,  or  to  an  exit  concentration  of  20 
parts  par  million  by  volume,  whichever 
is  less  stringent.  The  20  parts  per 
million  by  volume  performance 
standard  is  not  applicable  to  the 
provisions  of  §  63. 1 79. 

(c)  Enclosed  combustion  devices  shall 
be  designed  and  operated  to  reduce  the 
organic  hazardous  air  pollutant 
emissions  or  volatile  organic 
compounds  emissions  vented  to  them 
with  an  efficiency  of  95  percent  or 
greater,  or  to  an  exit  concentration  of  20 
parts  per  million  by  volume,  on  a  dry 
basis,  corrected  to  3  percent  oxygen, 
whichever  is  less  stringent,  or  to 
provide  a  minimum  residence  time  of 
0.50  seconds  at  a  minimum  temperature 
of  760  "C. 

•         •         »         »         • 

(h)*  •  * 

(2)  Repair  shall  be  completed  no  later 
than  15  calendar  days  after  the  leak  is 
detected,  except  as  provided  in 
paragraph  (i)  of  this  section. 
***** 

(j)  *  *  * 

(2)  Secure  the  bypass  line  valve  in  the 
non-diverting  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  A 
visual  inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  every  month  to  ensiu^  the  valve  is 
maintained  in  the  non-diverting 
position  and  the  vent  stream  is  not 
diverted  through  the  bypass  line. 
***** 

(n)  After  the  compliance  dates 
specified  in  §63.100  of  subpart  F  of  this 
part,  the  owner  or  operator  of  any 
control  device  subject  to  this  subpart 
that  is  also  subject  to  monitoring, 
recordkeeping,  and  reporting 
requirements  in  40  CFR  part  264, 
subpart  BE,  or  is  subject  to  monitoring 
and  recordkeeping  requirements  in  40 
CFR  part  265,  subpart  BB,  may  elect  to 
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comply  either  with  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  this  subpart,  or  with  the 
monitoring,  recordkeeping,  and 
reporting  requirements  in  40  CFR  parts 
264  and/or  265,  as  described  in  this 
paragraph,  which  shall  constitute 
compliance  with  the  monitoring, 
recordkeeping  and  reporting 
requirements  of  this  subpart.  The  owner 
or  operator  shall  identify  which  option 
has  been  chosen,  in  the  next  periodic 
report  required  by  §  63.182(d). 

39.  Section  63.173  is  amended  by 
revising  paragraphs  (d)(l)(ii),  (f).  and  (g) 
to  read  as  follows: 

§  63. 1 73    Standards:  Agitators  In  gas/vapor 
servics  and  hi  light  liquid  service. 

***** 

(d)  *  •  * 

(I)*** 

(ii)  Equipped  with  a  barrier  fluid 
degassing  reservoir  that  is  routed  to  a 
process  or  fuel  gas  system  or  connected 
by  a  closed-vent  system  to  a  control 
device  that  complies  with  the 
requirements  of  §  63.172  of  this  subpart; 
or 
***** 

[f]  Any  agitator  equipped  with  a 
closed-vent  system  capable  of  capturing 
and  transporting  any  leakage  from  the 
seal  or  seals  to  a  process  or  fuel  gas 
system  or  to  a  control  device  that 
complies  with  the  requirements  of 

§  63.172  of  this  subpart  is  exempt  from 
the  requirements  of  paragraphs  (a) 
throu^  (c)  of  the  section. 

(g)  Any  agitator  that  is  located  within 
the  boundary  of  an  unmanned  plant  site 
is  exempt  from  the  weekly  visual 
inspection  requirement  of  paragraphs 
(b)(1)  and  (d)(4)  of  this  section,  and  the 
daily  requirements  of  paragraph  (d)(5)  of 
this  section,  provided  that  each  agitator 
is  visually  inspected  as  often  as 
practical  and  at  least  monthly. 
***** 

40.  Section  63.174  is  amended  by 
revising  paragraphs  (c)(l)(i),  (c)(l)(ii), 
the  introductory  text  of  paragraph  (c)(2), 
revising  paragraph  (c)(2)(ii);  adding 
paragraphs  (c)(2)(iii)  and  (c)(2)(iv]; 
removing  and  reserving  paragraph  (e); 
revising  paragraph  (h)(2);  and  revising 
paragraphs  (i)(l)  and.(i)(2)  to  read  as 
follows: 

§  63.1 74    Standards:  Connactors  In  gas/ 
vapor  sarvica  and  In  light  liquid  sarvica. 

***** 

(c)(l)(i)  Except  as  provided  in 
paragraph  (c)(l)(ii)  of  this  section,  each 
connector  that  has  been  opened  or  has 
otherwise  had  the  seal  broken  shall  be 
monitored  for  leaks  when  it  is 
recoimected  or  within  the  first  3  months 
after  being  returned  to  organic 


hazardous  air  pollutants  service.  If  the 
monitoring  detects  a  leak,  it  shall  be 
repaired  according  to  the  provisions  of 
paragraph  (d)  of  this  section,  unless  it  is 
determined  to  be  nonrepairable,  in 
which  case  it  is  counted  as  a 
nonrepairable  connector  for  the 
purposes  of  paragraph  (i)(2)  of  this 
section. 

(ii)  As  an  alternative  to  the 
requirements  in  paragraph  (c)(l)(i)  of 
this  section,  an  owner  or  operator  may 
choose  not  to  monitor  connectors  that 
have  been  opened  or  otherwise  had  the 
seal  broken.  In  this  case,  the  owner  or 
operator  may  not  count  nonrepairable 
connectors  for  the  purposes  of 
paragraph  (i)(2)  of  this  section.  The 
owner  or  operator  shall  calculate  the 
percent  leaking  cormectors  for  the 
monitoring  f>eriods  described  in 
paragraph  (b)  of  this  section,  by  setting 
the  nonrepairable  component.  Can,  in 
the  equation  in  paragraph  (i)(2)  of  this 
section  to  zero  for  all  monitoring 
periods. 
***** 

(2)  As  an  alternative  to  the 
requirements  of  paragraph  (b)(3)  of  this 
section,  each  screwed  connector  2 
inches  or  less  in  nominal  inside 
diameter  installed  in  a  process  unit 
before  the  dates  specified  in  paragraph 
(c)(2)(iii)  or  (c)(2)(iv)  of  this  section 
may: 
***** 

(ii)  Be  monitored  for  leaks  within  the 
first  3  months  after  being  returned  to 
organic  hazardous  air  pollutants  service 
after  having  been  opened  or  otherwise 
had  the  seal  broken.  If  that  monitoring 
detects  a  leak,  it  shall  be  repaired 
according  to  the  provisions  of  paragraph 
(d)  of  this  section. 

(iii)  For  sources  subject  to  subparts  F 
and  I  of  this  part,  the  provisions  of 
paragraph  (c)(2)  of  this  section  apply  to 
screwed  connectors  installed  before 
December  31, 1992. 

(iv)  For  sources  not  identified  in 
paragraph  (c)(2)(iii)  of  this  section,  the 
provisions  of  paragraph  (c)(2)  of  this 
section  apply  to  screwed  connectors 
installed  before  the  date  of  proposal  of 
the  appUcable  subpart  of  this  part  that 
references  this  subpart. 
***** 

(e)  [Reserved] 

***** 

(h)  •  *  * 

(2)  If  any  inaccessible  or  ceramic  or 
ceramic-lined  connector  is  observed  by 
visual,  audible,  olfactory,  or  other 
means  to  be  leaking,  the  leak  shall  be 
repaired  as  soon  as  practicable,  but  no 
later  than  15  calendar  days  after  the  leak 
is  detected,  except  as  provided  in 


§63.171  of  this  subpart  and  paragraph 
(g)  of  this  section. 

***** 
(j)  .  .  . 

(1)  For  the  first  monitoring  period,  use 
the  following  equation: 

%  Cl  =  Cl/(C,  +  Cc)  X  100 

where; 

%  Q.  =  Percent  leaking  connectors  as 

determined  through  periodic 

monitoring  required  in  paragraphs 

(a)  and  (b)  of  this  section. 
Cl  =  Number  of  connectors  measured  at 

500  parts  per  million  or  greater,  by 

the  method  specified  in  §  63.180(b) 

of  this  subpart. 
C,  =  Total  number  of  monitored 

connectors  in  the  process  unit. 
Cc  =  Optional  credit  for  removed 
connectors  =  0.67  x  net  (i.e.,  total 
removed — total  added)  number  of 
connectors  in  organic  hazardous  air 
pollutants  service  removed  from  the 
process  unit  after  Lbe  compliance  date 
set  forth  in  the  applicable  subpart  for 
existing  process  units,  and  after  the  date 
of  initial  start-up  for  new  process  units. 
If  credits  are  not  taken,  then  Cc  =  0. 

(2)  For  subsequent  monitoring 
f)€riods.  use  the  following  equation: 

%  Cl  =  KCl  -  Can)/(C,  +  Cell  x  100 

where: 

%  Cl  ==  Percent  leaking  connectors  as 
determined  through  periodic 
monitoring  required  in  paragraphs 
(a)  and  fb)  of  this  section. 

Cl  =  Number  of  connectors,  including 
nonrepairables,  measured  at  500 
parts  per  million  or  greater,  by  the 
method  specified  in  §63.180fb)  of 
this  subpart. 

Can  =  Number  of  allowable 

nonrepairable  connectors,  as 
determined  by  monitoring  required 
in  paragraphs  (b)(3)  and  (c)  of  this 
section,  not  to  exceed  2  percent  of 
the  total  connector  population,  C,. 

Cl  =  Total  number  of  monitored 
connectors,  including 
nonrepairables,  in  the  process  unit. 

Cc  =  Optional  credit  for  removed 
connectors  =  0.67  x  net  number 
(i.e.,  total  removed — total  added)  of 
connectors  in  organic  hazardous  air 
pollutants  service  removed  from  the 
process  unit  after  the  comphance 
date  set  forth  in  the  applicable 
subpart  for  existing  process  units, 
and  after  the  date  of  initial  start-up 
for  new  process  units.  If  credits  are 
not  taken,  then  Cc  =  0. 

***** 

41  Section  63.180  is  amended  by 
revising  paragraphs  (b)(4)(ii),  the 
introductory  text  of  paragraph  (c),  and 
paragraph  (c)(2)  to  read  as  follows: 
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§83.180    T»st  mattiods  and  proc*dur»s. 

*         •         •         •         * 

(b)»*« 

(4)  •  •  • 

(ii)  Mixtures  of  methane  in  air  at  the 
concentrations  specified  in  paragraphs 
(b)(4)(ii)(A)  through  (b)(4)(ii)(C)  of  this 
section.  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
performance  criteria  specified  in 
paragraph  (b)(2){i)  of  this  section.  In 
such  cases,  the  calibration  gas  may  be  a 
mixture  of  one  or  more  of  the 
compounds  to  be  measured  in  air. 

(A)  For  Phase  I.  a  mixture  of  methane 
or  other  compounds,  as  appHcable,  in 
air  at  a  concentration  of  approximately, 
but  less  than,  10,000  parts  per  million. 

(B)  For  Phase  II,  a  mixture  of  methane 
or  other  compounds,  as  applicable,  and 
air  at  a  concentration  of  approximately. 
but  less  than,  10,000  parts  per  million 
for  agitators,  5.000  parts  per  million  for 
pumps,  and  500  parts  per  million  for  all 
other  equipment,  except  as  provided  in 
paragraph  (b)(4)(iii)  of  this  section. 

(C)  For  Phase  III.  a  mixture  of 
methane  or  other  compounds,  as 
applicable,  and  air  at  a  concentration  of 
approximately,  but  less  than,  10,000 
parts  per  million  methane  for  agitators; 
2,000  parts  per  million  for  pumps  in 
foody  medical  service;  5,000  parts  per 
miUion  for  pumps  in  polymerizing 
monomer  service;  1 .000  parts  per 
milhon  for  all  other  pumps;  and  500 
parts  per  million  for  all  other 
equipment,  except  as  provided  in 
paragraph  (b)(4)(iii)  of  this  section. 
***** 

(c)  When  equipment  is  monitored  for 
compliance  as  required  in  §§  63.164(i), 
63.165(a).  and  63.172(f)  or  when 
equipment  subject  to  a  leak  definition  of 
500  ppm  is  monitored  for  leaks  as 
required  by  this  subpart,  the  owner  or 
operator  may  elect  to  adjust  or  not  to 
adjust  the  instrument  readings  for 
backgroimd.  If  an  owTier  or  operator 
elects  to  not  adjust  instnmient  readings 
for  background,  the  owner  or  operator 
shall  monitor  the  equipment  according 
to  the  procedures  specified  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section.  In  such  case,  all  instrument 
readings  shall  be  compared  directly  to 
the  apphcable  leak  definition  to 
determine  whether  there  is  a  leak.  If  an 
owner  or  operator  elects  to  adjust 
instrument  readings  for  background,  the 
owner  or  operator  shall  monitor  the 
equipment  according  to  the  procedures 
specified  in  paragraphs  (c)(1)  through 
(c)(4)  of  this  section. 


(2)  The  background  level  shall  be 
determined,  using  the  same  procediues 
that  will  be  used  to  determine  whether 
the  equipment  is  leaking. 

***** 

42.  Section  63.181  is  amended  by 
revising  paragraphs  (d)(7)(i)  and 
(d)(7)(ii),  revising  the  introductory  text 
of  paragraphs  (g)(2)  and  (g)(3).  and 
revising  paragraph  (i)  to  read  as  follows: 

§  63. 1 81    Recordkeeping  requirements. 

***** 

(d)  *  *  * 

(7)(i)  Identification,  either  by  fist, 
location  (area  or  grouping),  or  tagging  of 
cormectors  that  have  been  opened  or 
otherwise  had  the  seal  broken  since  the 
last  monitoring  period  required  in 
§  63.174(b)  of  this  subpart,  as  described 
in  §  63.174(c)(1)  of  this  subpart,  unless 
the  ovwner  or  operator  elects  to  comply 
with  the  provisions  of  §  63.174(c)(l)(ii) 
of  this  subpart. 

(ii)  The  date  and  results  of  monitoring 
as  required  in  §  63.174(c)  of  this 
subpart.  If  identification  of  cormectors 
that  have  been  opened  or  otherwise  had 
the  seal  broken  is  made  by  location 
under  paragraph  (d)(7)(i)  of  this  section, 
then  all  connectors  within  the 
designated  location  shall  be  monitored. 

*  »         »        •        « 

(g)  *  *  * 

(2)  Records  of  operation  of  closed- 
vent  systems  and  control  devices,  as 
specified  in  paragraphs  (g)(2)(i)  through 
(g)(2)(iii)  of  this  section. 

*  *         *         •         « 

(3)  Records  of  inspections  of  closed- 
vent  systems  subject  to  the  provisions  of 
§  63.172.  as  specified  in  paragraphs 
(gj(2)(i)  through  (gj(2)(iii)  of  this  section. 

***** 

(i)  The  owner  or  operator  of 
equipment  in  heavy  liquid  service  shall 
comply  with  the  requirements  of  either 
paragraph  (i)(l)  or  (i)(2)  of  this  section, 
as  provided  in  paragraph  (i)(3)  of  this 
section. 

(1)  Retain  information,  data,  and 
analyses  used  to  determine  that  a  piece 
of  equipment  is  in  heavy  liquid  service. 

(2)  When  requested  by  the 
Administrator,  demonstrate  that  the 
piece  of  equipment  or  process  is  in 
heavy  liquid  service. 

(3)  A  determination  or  demonstration 
that  a  piece  of  equipment  or  process  is 
in  heavy  liquid  service  shall  include  an 
analysis  or  demonstration  that  the 
process  fluids  do  not  meet  the  definition 
of  "in  fight  liquid  service."  Examples  of 
information  that  could  document  this 
include,  but  are  not  hmited  to,  records 
of  chemicals  purchased  for  the  process, 
analyses  of  process  stream  composition. 


engineering  calculations,  or  process 
knowledge. 

***** 

43.  Section  63.182  is  amended  by 
adding  paragraph  (d)(2)(xvii)  to  read  as 
follows: 

§63.182    Reporting  requirements. 

***** 

(d)  *  •  * 

(2)  •  *  * 

(xvii)  If  applicable,  the  compliance 
option  that  has  been  selected  under 
§63.172(n). 


Subpart  I— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Certain  Processes 
Subject  to  the  Negotiated  Regulation 
for  Equipnrtent  Leaks 

44.  Section  63.190  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (d)  and  revising  the  last 
sentence  in  paragraphs  (e)(5)(i)  and 
(e)(5)(ii)  to  read  as  follows: 


§63.190 
source. 


Applicability  and  designation  of 


fd)  *   *  *  If  specific  items  of 
equipment,  comprising  part  of  a  process 
unit  subject  to  this  subpart,  are  managed 
by  different  administrative 
organizations  (e.g.,  different  companies, 
affiliates,  departments,  divisions,  etc.) 
those  items  of  equipment  may  be 
aggregated  with  any  process  unit  within 
the  source  for  all  purposes  under 
subpart  H  of  this  part,  providing  there 
is  no  delay  in  the  apphcable  compliance 
date  in  paragraph  (e)  of  this  section. 

(e)»   •   * 

{5)(i)  *   *   *  The  owner  or  operator 
who  elects  to  use  this  provision  shall 
also  comply  with  the  requirements  of 
§63.192(m)  of  this  subpart. 

(ii)  *   •  •  The  ovmer  or  operator  who 
elects  to  use  this  provision  shall  also 
comply  with  the  requirements  of 
§  63.192(m)  of  this  subpart. 
***** 

45.  Section  63.191  is  amending  by 
adding  the  definition  for  "on-site  or  on 
site"  to  read  as  follows: 

§63.191    Oiefinitions. 

***** 

On-site  or  On  site  means,  with  respect 
to  records  required  to  be  maintained  by 
this  subpart,  that  the  records  are  stored 
at  a  location  within  a  major  source 
which  encompasses  the  affected  source. 
On-site  includes,  but  is  not  limited  to, 
storage  at  the  process  unit  to  which  the 
records  pertain,  or  storage  in  central 
files  elsewhere  at  the  major  source. 


owner  or  o 
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46.  Section  63.192  is  amended  by 
adding  two  sentences  to  the  end  of  the 
introductory  text  of  paragraph  (f); 
revising  paragraph  (f)(1);  adding  a 
sentence  to  the  end  of  paragraph 
(f)(2)(iii)  and  paragraph  (g)(1);  removing 
paragraphs  (g)(l(i)  and  (g)(l)(ii);  and 
revising  paragraph  (k)  to  read  as  follows: 

§63.192    Standard. 

***** 

(f)  *  *  *  If  an  owner  or  operator 
submits  copies  of  reports  to  the 
apphcable  EPA  Regional  Office,  the 
owner  or  operator  is  not  required  to 
maintain  copies  of  reports.  If  the  EPA 
Regional  Office  has  waived  the 
requirement  of  §  63.10(a)(4)(ii)  for 
submittal  of  copies  of  reports,  the  owner 
or  operator  is  not  required  to  maintain 
copies  of  reports. 

(1)  All  applicable  records  shall  be 
maintained  in  such  a  manner  that  they 
can  be  readily  accessed.  The  most  recent 
6  months  of  records  shall  be  retained  on 
site  or  shall  be  accessible  from  a  central 
location  by  computer  or  other  means 
that  provides  access  within  2  hours  after 
a  request. 

(2)*   *   • 

(iii)  *  *  *  These  records  may  take  the 
form  of  a  "checklist,"  or  other  form  of 
recordkeeping  that  confirms 
conformance  with  the  startup, 
shutdown,  and  malfunction  plan  for  the 
event. 

(g)*  *  * 

(1)  *   *  *  Submittals  shall  be  sent  on 
or  before  the  specified  date. 

***** 

(k)  The  owner  or  operator  of  a  process 
unit  which  meets  the  criteria  of  §  63.190 
(c),  shall  comply  with  the  requirements 
of  either  paragraph  (k)(l)  or  (k)(2)  of  this 
section. 

(1)  Retain  information,  data,  and 
analysis  used  to  determine  that  the 
process  unit  does  not  have  the 
designated  organic  hazardous  air 
pollutant  present  in  the  process. 
Examples  of  information  that  could 


document  this  include,  but  are  not 
limited  to,  records  of  chemicals 
purchased  for  the  process,  analyses  of 
process  stream  composition, 
engineering  calculations,  or  process 
knowledge. 

(2)  When  requested  by  the 
Administrator,  demonstrate  that  the 
chemical  manufacturing  process  unit 
does  not  have  the  designated  organic 
hazardous  air  pollutant  present  in  the 
process. 
***** 

47.  Section  63.193  is  revised  to  read 
as  follows: 

§  63. 1 93    Delegation  of  authority. 

In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(1)  of  the  Clean  Air  Act,  the 
authority  for  §63.177  of  subpart  H  of 
this  part  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

48.  Appendix  A  of  part  63  is  amended 
by  revising  Methods  304A  and  304B  to 
read  as  follows: 

Appendix  A  to  Part  63 — ^Test  Methods 

Method  304A:  Determination  of 
Biodegradation  Rates  of  Organic  Compounds 
(Vent  Option) 

1.  Applicability  and  Principle 

1.1  /4ppyjcafaj7y/y.  This  method  is 
applicable  for  the  determination  of 
biodegradation  rates  of  organic  compounds 
in  an  activated  sludge  process.  The  test 
method  is  designed  to  evaluate  the  ability  of 
an  aerobic  biological  reaction  system  to 
degrade  or  destroy  specific  compxanents  in 
waste  streams.  The  method  may  also  be  used 
to  determine  the  effects  of  changes  in 
wastewater  composition  on  operation.  The 
biodegradation  rates  determined  by  utilizing 
this  method  are  not  representative  of  a  full- 
scale  system.  The  rates  measured  by  this 
method  shall  be  used  in  conjunction  with  the 
procedures  listed  in  app>endix  C  of  this  part 
to  calculate  the  fraction  emitted  to  the  air 
versus  the  fraction  biodegraded. 

1.2  Principle.  A  self-contained  benchtop 
bioreactor  system  is  assembled  in  the 
laboratory.  A  sample  of  mixed  liquor  is 


added  and  the  waste  stream  is  then  fed 
continuously.  The  benchtop  bioreactor  is 
operated  under  conditions  nearly  identical  to 
the  target  full-scale  activated  sludge  process. 
Bioreactor  temperature,  dissolved  oxygen 
concentration,  average  residence  time  in  the 
reactor,  waste  compxraition.  biomass 
concentration,  and  biomass  comp)osition  of 
the  full-scale  process  are  the  ptarameters 
which  are  duplicated  in  the  tienchtop 
bioreactor.  Biomass  shall  be  removed  from 
the  target  full-scale  activated  sludge  unit  and 
held  for  no  more  than  4  hours  prior  to  use 
in  the  benchtop  bioreactor.  If  antifoaming 
agents  are  used  in  the  full-scale  system,  they 
shall  also  be  used  in  the  benchtop  bioreactor. 
The  feed  flowing  into  and  the  effluent  exiting 
the  benchtop  bioreactor  are  analyzed  to 
determine  the  biodegradation  rates  of  the 
target  compounds.  The  flow  rate  of  the  exit 
vent  is  used  to  calculate  the  concentration  of 
target  compounds  (utilizing  Henry's  law)  m 
the  exit  gas  stream.  If  Henr>''s  law  constants 
for  the  compounds  of  interest  are  not  known, 
this  method  cannot  be  used  in  the 
determination  of  the  biodegradation  rate  and 
Method  304B  is  the  suggested  method.  The 
choice  of  analytical  methodology  for 
measuring  the  compounds  of  interest  at  the 
inlet  and  outlet  to  the  benchtop  bioreactor 
are  left  to  the  discretion  of  the  source,  except 
where  validated  methods  are  available. 

2.  Apparatus 

Figure  1  illustrates  a  typical  laboratory 
app»aratus  used  to  measure  biodegradation 
rates.  While  the  following  description  refers 
to  Figure  1.  the  EPA  recognizes  that 
alternative  reactor  configurations,  such  as 
alternative  reactor  shapjes  and  locations  of 
probes  and  the  feed  inlet,  will  also  meet  the 
intent  of  this  method.  Ensure  that  the 
benchtop  bioreactor  system  is  self-contained 
and  isolated  from  the  atmosphere  (except  for 
the  exit  vent  stream)  by  leak -checking 
fittings,  tubing,  etc 

2 . 1     Labora  tory  a p para  tu  s 

211     Benchtop  Bioreactor  The  biological 
reaction  is  conducted  in  a  biological 
oxidation  reactor  of  at  least  6  litere  capacity. 
The  benchtop  bioreactor  is  sealed  and 
equipped  with  internal  probes  for  controlling 
and  monitoring  dissolved  oxygen  and 
internal  temp)erature  The  top  of  the  reactor 
is  equipp>ed  for  aerators,  gas  flow  ports,  and 
instrumentation  (while  ensuring  that  no  leaks 
to  the  atmosphere  exist  around  the  fittings). 


2794  Federal  Register  /  Vol.  62.  No.  12  -'  Friday,  January  17,  1997  /  Rules  and  Regulations 


luJoacNEcnxE 


EPA  METHOD  304A  VENT  BIOREACTOR  SYSTEM 


UMI 


Federal  Register  /  Vol.  62.  No.  12  /  Friday,  January  17.  1997  /  Rules  and  Regulations  2795 


2.1.2  i4eratio/i  ^5.  Aeration  gas  is  added 
to  the  benchtop  bioreactor  through  three 
diffusers,  which  are  glass  tubes  that  extend 
to  the  bottom  fifth  of  the  reactor  depth.  A 
pure  oxygen  pressurized  cylinder  is 
reconunended  in  order  to  maintain  the 
specified  oxygen  concentration.  Install  a 
blower  (e.g.,  Diaphragm  Type,  15  SCFH 
capacity)  to  blow  the  aeration  gas  into  the 
reactor  diffusers.  Measure  the  aeration  gas 
flow  rate  with  a  rotameter  (e.g.,  0-15  SCFH 
recommended).  The  aeration  gas  will  rise 
through  the  benchtop  bioreactor,  dissolving 
oxygen  into  the  mixture  in  the  process.  The 
aeration  gas  must  provide  sufficient  agitation 
to  keep  the  solids  in  suspension.  Provide  an 
exit  for  the  aeration  gas  from  the  top  flange 
of  the  benchtop  bioreactor  through  a  water- 
cooled  (e.g.,  Allihn-type)  vertical  condenser. 
Install  the  condenser  through  a  gas-tight 
fitting  in  the  benchtop  bioreactor  closure. 
Install  a  splitter  which  directs  a  portion  of 
the  gas  to  an  exit  vent  and  the  rest  of  the  gas 
through  an  air  recycle  pump  back  to  the 
benchtop  bioreactor.  Monitor  and  record  the 
flow  rate  through  the  exit  vent  at  least  3 
times  per  day  throughout  the  day. 

2.1.3  Wastewater  Feed.  Supply  the 
wastewater  feed  to  the  benchtop  bioreactor  in 
a  collapsible  low-density  polyethylene 
container  or  collapsible  liner  in  a  container 
(e.g..  20  L)  equipped  with  a  spigot  cap 
(collapsible  containers  or  liners  of  other 
material  may  be  required  due  to  the 
permeability  of  some  volatile  compounds 
through  polyethylene).  Obtain  the 
wastewater  feed  by  sampling  the  wastewater 
feed  in  the  target  process.  A  representative 
sample  of  wastewater  shall  be  obtained  from 
the  piping  leading  to  the  aeration  tank.  This 
sample  may  be  obtained  fi^m  existing 
sampling  valves  at  the  discharge  of  the 
wastewater  feed  pump,  or  collected  from  a 
pipe  discharging  to  the  aeration  tank,  or  by 
pumping  from  a  well-mixed  equalization 
tank  upstream  from  the  aeration  tank. 
Alternatively,  wastewater  can  be  pumped 
continuously  to  the  laboratory  apparatus 
from  a  bleed  stream  taken  from  the 
equalization  tank  of  the  full-scale  treatment 
system. 

2.1.3.1  Refrigeration  System.  Keep  the 
wastewater  feed  cool  by  ice  or  by 
refrigeration  to  4  "Q  If  using  a  bleed  stream 
from  the  equalization  tank,  refrigeration  is 
not  required  if  the  residence  time  in  the 
bleed  stream  is  less  than  five  minutes. 

2.1.3.2  Wastewater  Feed  Pump.  The 
wastewater  is  pumped  from  the  refrigerated 
container  using  a  variable-speed  f>eristaltic 
pump  drive  equipped  with  a  peristaltic 
pump  head.  Add  the  feed  solution  to  the 
benchtop  bioreactor  through  a  fitting  on  the 
top  flange.  Determine  the  rate  of  feed 
addition  to  provide  a  retention  time  in  the 
benchtop  bioreactor  that  is  numerically 
equivalent  to  the  retention  time  in  the  full- 
scale  system.  The  wastewater  shall  be  fed  at 
a  rate  sufficient  to  achieve  90  to  100  percent 
of  the  full-scale  system  residence  time. 

2.1.3.3  Treated  wastewater  feed.  The 
benchtop  bioreactor  effluent  exits  at  the 
bottom  of  the  reactor  through  a  tube  and 
proceeds  to  the  clarifier. 

2.1.4    C7an;^er  The  effluent  flows  to  a 
separate  closed  clarifier  that  allows 


separation  of  biomass  and  effluent  (e.g.,  2- 
liter  pear-shapwd  glass  separatory  funnel, 
modified  by  removing  the  stopcock  and 
adding  a  25-mm  OD  glass  tube  at  the  bottom). 
Benchtop  bioreactor  effluent  enters  the 
clarifier  through  a  tube  inserted  to  a  depth  of 
0.08  m  (3  in.)  through  a  stopper  at  the  top 
of  the  clarifier.  System  effluent  flows  from  a 
tube  inserted  through  the  stopper  at  the  top 
of  the  clarifier  to  a  drain  (or  sample  bottle 
when  sampling).  The  underflow  from  the 
clarifier  leaves  from  the  glass  tube  at  the 
bottom  of  the  clarifier.  Flexible  tubing 
connects  this  fitting  to  the  sludge  recycle 
pump.  This  pump  is  coupled  to  a  variable 
speed  pump  drive.  The  discharge  from  this 
pump  is  retiuned  through  a  tube  inserted  in 
a  port  on  the  side  of  the  benchtop  bioreactor. 
An  additional  port  is  provided  near  the 
bottom  of  the  benchtop  bioreactor  for 
lampling  the  reactor  contents.  The  mixed 
liquor  from  the  benchtop  bioreactor  flows 
into  the  center  of  the  clarifier.  The  clarified 
system  effluent  separates  from  the  biomass 
and  flows  through  an  exit  near  the  top  of  the 
clarifier.  There  shall  be  no  headspace  in  the 
clarifier. 

2.1.5  Temperature  Control  Apparatus. 
Capable  of  maintaining  the  system  at  a 
temperature  equal  to  the  temperature  of  the 
full-scale  system.  The  average  temperatiu* 
should  be  maintained  within  ±2  °C  of  the  set 
p>oint. 

2.1.5.1  Temperature  Monitoring  Device. 
A  resistance  type  temperature  probe  or  a 
thermocouple  connected  to  e.  temperature 
readout  with  a  resolution  of  0.1  °C  or  better. 

2.1.5.2  Bench  top  Bioreactor  Heater.  The 
heater  is  connected  to  the  temperature 
control  device. 

2.1.6  Oxygen  Control  System.  Maintain 
the  dissolved  oxygen  concentration  at  the 
levels  present  in  the  full-scale  system.  Target 
full-scale  activated  sludge  systems  with 
dissolved  oxygen  concentration  below2 
mg/L  are  required  to  maintain  the 
dissolved  oxygen  concentration  in  the 
benchtop  bioreactor  within  0.5  mg/L  of 
the  target  dissolved  oxygen  level.  Target 
full-scale  activated  sludge  systems  with 
dissolved  oxygen  concentration  above  2 
mg/L  are  required  to  maintain  the 
dissolved  oxygen  concentration  in  the 
benchtop  bioreactor  within  1.5  mg/L  of 
the  target  dissolved  oxygen 
concentration;  however,  for  target  full- 
scale  activated  sludge  systems  with 
dissolved  oxygen  concentrations  above 
2  mg/L,  the  dissolved  oxygen 
concentration  in  the  benchtop 
bioreactor  may  not  drop  below  1.5  mg/ 
L.  If  the  benchtop  bioreactor  is  outside 
thff  control  range,  the  dissolved  oxygen 
is  noted  and  the  reactor  operation  is 
adjusted. 

2.1.6.1  Dissolved  Oxygen  Monitor. 
Dissolved  oxygen  is  monitored  with  a 
(>olarographic  probe  (gas  permeable 
membrane)  connected  to  a  dissolved  oxygen 
meter  (e.g.,  0  to  15  mg/L,  0  to  50  °C). 

2. 1 .6.2  Benchtop  bioreactor  Pressure 
Monitor.  The  benchtop  bioreactor  pressure  is 
monitored  through  a  port  in  the  top  flange  of 
the  reactor.  This  is  connected  to  a  gauge 


control  with  a  span  of  13-cm  water  vacuum 
to  13-cm  water  pressure  or  better.  A  relay  is 
activated  when  the  vacuum  exceeds  an 
adjusUble  setpoint  which  opens  a  solenoid 
valve  (normally  closed),  admitting  oxygen  to 
the  system.  The  vacuum  setpoint  controlling 
oxygen  addition  to  the  system  shall  be  set  at 
approximately  2.5  x  0.5  an  water  and 
maintained  at  this  setting  except  during  brief 
periods  when  the  dissolved  oxygen 
concentration  is  adjusted. 

2.1.7    Connecting  Tubing.  All  conneaing 
tubing  shall  be  Teflon  or  equivalent  in 
impermeability.  The  only  exception  to  this 
specification  is  the  tubing  directly  inside  the 
pump  head  of  the  wastewater  feed  pump, 
which  may  be  Viton,  Silicone  or  another  type 
of  flexible  tubing.  Note:  Mention  of  trade 
names  or  products  does  not  constitute 
endorsement  by  the  U.S.  Environmental 
Protection  Agency. 

2.2    Analysis.  If  the  identity  of  the 
compounds  of  interest  in  the  wastewater  is 
not  known,  a  representative  sample  of  the 
wastewater  shall  be  analyzed  in  order  to 
identify  all  of  the  compounds  of  interest 
present  A  gas  chromatography/mass 
spectrometry  screening  method  is 
recommended. 

2.2.1     After  identifying  the  compounds  of 
interest  in  the  wastewater,  develop  and/or 
use  one  or  more  analytical  techniques 
capable  of  measuring  each  of  those 
compwunds  (more  than  one  analytical 
technique  may  be  required,  depending  on  the 
characteristics  of  the  wastewater)  Test 
Method  18.  found  in  appendix  A  of  40  CFR 
p>art  60,  may  be  used  as  a  guideline  in 
developing  the  analytical  technique.  Purge 
and  trap  techniques  may  be  used  for  analysis 
providing  the  target  components  are 
sufficiently  volatile  to  make  this  technique 
appropriate.  The  limit  of  quantitation  for 
each  compound  shall  be  determined.'  If  the 
effluent  concentration  of  any  target 
compound  is  below  the  limit  of  quantitation 
determined  for  that  comp>ound,  the  operation 
of  the  Method  304  unit  may  be  altered  to 
attempt  to  increase  the  effluent  concentration 
above  the  limit  of  quantitation.  Modifications 
to  the  method  shall  be  approved  prior  to  the 
test.  The  request  should  be  addressed  to 
Method  304  contact,  Enussions  Measurement 
Center.  Mail  Drop  19,  U.S.  Environmental 
Protection  Agency,  Research  Triangle  Park. 
NC  27711. 

2.2.2     Calibration  Standards  Prepare 
calibration  standards  from  pure  certified 
standards  in  an  aqueous  medium.  Prepare 
and  analyze  three  concentrations  of 
calibration  standards  for  each  target 
component  (or  for  a  mixture  of  comf)onents) 
in  triplicate  daily  throughout  the  analyses  of 
the  test  samples.  At  each  concentration  level. 
a  single  calibration  shall  be  within  5  percent 
of  the  average  of  the  three  calibration  results. 
The  low  and  medium  calibration  standards 
shall  bracket  the  expected  concentration  of 
the  effluent  (treated)  wastewater  The 
medium  and  high  standards  shall  bracket  the 
exp>ected  influent  concentration 

3.  Reagents 

3.1     Wastewater  Obtain  a  representative 
sample  of  wastewater  at  the  inlet  to  the  full- 
scale  treatment  plant  if  there  is  an  existing 
full-scale  treatment  plant  (see  section  2  1.3) 
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If  there  is  no  existing  full-scale  treatment 
plant,  obtain  the  wastewater  sample  as  close 
to  the  point  of  determination  as  possible. 
Collect  the  sample  by  pumping  the 
wastewater  into  the  20-L  collapsible 
container.  The  loss  of  volatiles  shall  be 
minimized  from  the  wastewater  by  collapsing 
the  container  before  filling,  by  minimizing 
the  time  of  filling,  and  by  avoiding  a 
headspace  in  the  container  after  filling.  If  the 
wastewater  requires  the  addition  of  nutrients 
to  support  the  biomass  growth  and  maintain 
biomass  characteristics,  those  nutrients  are 
added  and  mixed  with  the  container  contents 
after  the  container  is  filled. 

3.2     Biomass.  Obtain  the  biomass  or 
activated  sludge  used  for  rate  constant 
determination  in  the  bench-scale  process 
from  the  existing  full-scale  process  or  from  a 
representative  biomass  culture  (e.g..  biomass 
that  has  been  developed  for  a  future  full-scale 
process).  This  biomass  is  preferentially 
obtained  from  a  thickened  acclimated  mixed 
liquor  sample.  Collect  the  sample  either  by 
bailing  from  the  mixed  liquor  in  the  aeration 
tank  with  a  weighted  container,  or  by 
collecting  aeration  tank  effluent  at  the 
effluent  overflow  weir.  Transport  the  sample 
to  the  laboratory  within  no  more  than  4  hours 
of  collection.  Maintain  the  biomass 
concentration  in  the  benchtop  bioreactor  al 
the  level  of  the  full-scale  system  +10  percent 
throughout  the  sampling  period  of  the  test 
method. 

4.  Procedure  Safety  Note:  If  explosive 
gases  are  produced  as  a  byproduct  of 
biodegradation  and  could  realistically  pose  a 
hazard,  closely  monitor  headspace 
concentration  of  these  gases  to  ensure 
laboratory  safety.  Placement  of  the  benchtop 
bioreactor  system  inside  a  laboratory  hood  is 
recommended  regardless  of  byproducts 
produced. 

4  1     Benchtop  Bioreactor  Operation 
Charge  the  mixed  liquor  to  the  benchtop 
bioreactor.  minimizing  headspace  over  the 
liquid  surface  to  minimize  entrainment  of 
mixed  liquor  in  the  circulating  gas  Fasten 
the  benchtop  bioreactor  headplate  to  the 
reactor  over  the  liquid  surface  Maintain  the 
temperature  of  the  contents  of  the  benchtop 
bioreactor  system  at  the  temperature  of  the 
target  full-scale  system.  +2  '"C,  throughout  the 
testing  period  Monitor  and  record  the 
temperature  of  the  benchtop  bioreactor 
contents  at  least  to  the  nearest  0.1  X.. 

4.1  1     Wastewater  Storage  Qillect  the 
wastewater  sample  in  the  20-L  collapsible 
container.  Store  the  container  at  4  "C 
throughout  the  testing  period  Connect  the 
container  to  the  benchtop  bioreactor  feed 
pump. 

4  1.2     Wastewater  Flow  Rate  The 
hydraulic  residence  time  of  the  aeration  tank 
is  calculated  as  the  ratio  of  the  volume  of  the 
tank  (L)  to  the  flow  rate  (L/min).  At  the 
beginning  of  a  test,  the  container  shall  be 
connected  to  the  feed  pump  and  solution 
shall  be  pumped  to  the  benchtop  bioreactor 
at  the  required  flow  rate  to  achieve  the 
calculated  hydraulic  residence  time  of 
wastewater  in  the  aeration  tank. 

Q.es.=QN—        Eqn304A-l 


Where: 

Q,cM= wastewater  flow  rate  (L/min) 

Qfr,=average  flow  rate  of  full-scale  process 

(L/min) 
Vf,=volume  of  full-scale  aeration  tank  (L) 

The  taiget  flow  rate  in  the  test  apparatus 
is  the  same  as  ihe  flow  rate  in  the  target  full- 
scale  process  multiplied  by  the  ratio  of 
benchtop  bioreactor  volume  (e.g..  6  L)  to  the 
volume  of  the  hill-scale  aeration  tank.  The 
hydraulic  residence  time  shall  be  maintained 
at  90  to  100  percent  of  the  residence  time 
maintained  in  the  full-scale  unit.  A  nominal 
fiow  rate  is  set  on  the  pump  based  on  a  pump 
calibration.  Changes  in  the  elasticity  of  the 
tubing  in  the  pump  head  and  the 
accumulation  of  material  in  the  tubing  affect 
this  calibration.  The  nominal  pumping  rate 
shall  be  changed  as  necessarv  based  on 
volumetric  flow  measurements.  Discharge  the 
benchtop  bioreactor  effluent  to  a  wastewater 
storage,  treatment,  or  disposal  facility,  except 
during  sampling  or  flow  measurement 
periods. 

4.1.3  Sludge  Recycle  Rate.  Set  the  sludge 
recycle  rate  at  a  rate  sufficient  to  prevent 
accumulation  in  the  bottom  of  the  clarifier. 
Set  the  air  circulation  rate  sufficient  to 
maintain  the  biomass  in  suspension. 

4.1.4  Benchtop  Bioreactor  Operation  and 
Maintenance.  Temperature,  dissolved  oxygen 
concentration,  exit  vent  flow  rate,  benchtop 
bioreactor  effluent  flow  rate,  and  air 
circulation  rate  shall  be  measured  and 
recorded  three  times  throughout  each  day  of 
benchtop  bioreactor  operation.  If  other 
parameters  (such  as  pH)  are  measured  and 
maintained  in  the  target  full-scale  unit,  these 
parameters,  where  appropriate,  shall  be 
monitored  and  maintained  to  target  full-scale 
specifications  in  the  benchtop  bioreactor.  At 
the  beginning  of  each  sampling  period 
(section  4.2),  sample  the  benchtop  bioreactor 
contents  for  suspended  solids  analysis.  Take 
this  sample  by  loosening  a  clamp  on  a  length 
of  tubing  attached  to  the  lower  side  port. 
Determine  the  suspended  solids 
gravimetrically  by  the  Gooch  crucible/glass 
fiber  filter  method  for  total  suspended  solids, 
in  accordance  with  Standard  Methods '  or 
equivalent.  When  necessary,  sludge  shall  be 
wasted  from  the  lower  side  port  of  the 
benchtop  bioreactor.  and  the  volume  that  is 
wasted  shall  be  replaced  with  an  equal 
volume  of  the  reactor  effluent.  Add  thickened 
activated  sludge  mixed  liquor  as  necessary  to 
the  benchtop  bioreactor  to  increase  the 
suspended  solids  concentration  to  the 
desired  level.  Pump  this  mixed  liquor  to  the 
benchtop  bioreactor  thrt)ugh  the  upper  side 
port  (Item  24  in  Figure  1).  Change  the 
membrane  on  the  dissolved  oxygen  probe 
before  starting  the  test.  Calibrate  the  oxygen 
probe  immediately  before  the  start  of  the  test 
and  each  time  the  membrane  is  changed. 

4.1.5  Inspection  and  Correction 
Procedures  If  the  feed  line  tubing  becomes 
clogged,  replace  with  new  tubing  If  the  feed 
flow  rate  is  not  within  5  percent  of  target 
flow  any  time  the  flow  rate  is  measured,  reset 
pump  or  check  the  flow  measuring  device 
and  measure  flow  rate  again  until  target  flow 
rate  is  achieved. 

4.2     Test  Sampling.  At  least  two  and  one 
half  hydraulic  residence  times  after  the 
system  has  reached  the  targeted 


specifications  shall  be  permitted  to  elapse 
before  the  first  sample  is  taken.  Effluent 
samples  of  the  clarifier  discharge  (Item  20  in 
Figure  1)  and  the  influent  wastewater  feed 
are  collected  in  40-mL  septum  vials  to  which 
two  drops  of  1:10  hydrochloric  acid  (HCl)  in 
water  have  been  added.  Sample  the  clarifier 
discharge  directly  from  the  drain  line.  These 
samples  will  be  composed  of  the  entire  flow 
from  the  system  for  a  period  of  several 
minutes.  Feed  samples  shall  be  taken  from 
the  feed  pump  suction  line  after  temporarily 
stopping  the  benchtop  bioreactor  feed, 
removing  a  connector,  and  squeezing  the 
collapsible  feed  container.  Store  both 
influent  and  effluent  samples  at  4  °C 
immediately  after  collection  and  analyze 
within  8  hours  of  collection. 

4.2.1  Frequency  of  Sampling.  During  the 
test,  sample  and  analyze  the  wastewater  feed 
and  the  clarifier  effluent  at  least  six  times. 
The  sampling  intervals  shall  be  separated  by 
at  least  8  hours.  During  any  individual 
sampling  interval,  sample  the  wastewater 
feed  simultaneously  with  or  immediately 
after  the  effluent  sample.  Calculate  the 
relative  standard  deviation  (RSD)  of  the 
amount  removed  (i.e.,  effluent 
concentration — wastewater  feed 
concentration).  The  RSD  values  shall  be  <  15 
percent.  If  an  RSD  value  is  >  15  percent, 
continue  sampling  and  analyzing  influent 
and  effluent  sets  of  samples  until  the  RSD 
values  are  within  specifications. 

4.2.2  Sampling  After  Exposure  of  System 
to  Atmosphere.  If,  after  starting  sampling 
procedures,  the  benchtop  bioreactor  system 
is  exposed  to  the  atmosphere  (due  to  leaks, 
maintenance,  etc.),  allow  at  least  one 
hydraulic  residence  time  to  elapse  before 
resuming  sampling. 

5.  Operational  Checks  and  Calibration 

5.1  Dissolved  Oxygen.  Fluctuation  in 
dissolved  oxygen  concentration  may  occur 
for  numerous  reasons,  including  undetected 
gas  leaks,  increases  and  decreases  in  mixed 
liquor  suspended  solids  resulting  from  cell 
growth  and  solids  loss  in  the  effluent  stream, 
changes  in  diffuser  performance,  cycling  of 
effluent  flow  rate,  and  overcorrection  due  to 
faulty  or  sluggish  dissolved  oxygen  probe 
response.  Control  the  dissolved  oxygen 
concentration  in  the  benchtop  bioreactor  by 
changing  the  proportion  of  oxygen  in  the 
circulating  aeration  gas.  Should  the  dissolved 
oxygen  concentration  drift  below  the 
designated  experimental  condition,  bleed  a 
small  amount  of  aeration  gas  from  the  system 
on  the  pressure  side  (i.  e..  immediately 
upstream  of  one  of  the  diffusers).  This  will 
create  a  vacuum  in  the  system,  triggering  the 
pressure  sensitive  relay  to  open  the  solenoid 
valve  and  admit  oxygen  to  the  system. 
Should  the  dissolved  oxygen  concentration 
drift  above  the  designated  experimental 
condition,  slow  or  stop  the  oxygen  input  to 
the  system  until  the  dissolved  oxygen 
concentration  approaches  the  correct  level. 

5.2  Sludge  Wasting.  Determine  the 
suspended  solids  concentration  (section 
4.1.4)  at  the  beginning  of  a  test,  and  once  per 
day  thereafter  during  the  test.  If  the  test  is 
completed  within  a  two  day  period, 
determine  the  suspended  solids 
concentration  after  the  final  sample  set  is 
taken.  If  the  suspended  solids  concentration 
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exceeds  the  si}ecified  concentration,  remove 
a  fraction  of  the  sludge  from  the  benchtop 
bioreactor.  The  required  volume  of  mixed 
liquor  to  remove  is  determined  as  follows: 


V     =  V 


V-Ss 


Eqn304A-2 


Where: 

V,^  is  the  wasted  volume  (Liters). 

Vr  is  the  volume  of  the  benchtop  bioreactor 

(Liters), 
Sm  is  the  measured  solids  (g/L),  and 
S;  is  the  specified  solids  (g/L). 

Remove  the  mixed  liquc-.-  from  the 
benchtop  bioreactor  by  loosening  a  clamp  on 
the  mixed  liquor  sampling  tube  and  allowing 
the  required  volume  to  drain  to  a  graduated 
flask.  Clamp  the  tube  when  the  correct 
volume  has  been  wasted.  Replace  the  volume 
of  the  liquid  wasted  by  pouring  the  same 
volume  of  effluent  back  into  the  benchtop 
bioreactor.  Dispose  of  the  waste  sludge 
profjerly. 

5.3     Sludge  Makeup.  In  the  event  that  the 
suspended  solids  concentration  is  lower  than 
the  specifications,  add  makeup  sludge  back 


into  the  benchtop  bioreactor.  Determine  the 
amount  of  sludge  added  by  the  following 
equation: 


V  =v 

w  r 


s         m 


Eqn304A-3 


Where: 

V»  is  the  volume  of  sludge  to  add  (Liters). 

V,  is  the  volume  of  the  benchtop  bioreactor 

(Liters). 
Sw  is  the  solids  in  the  makeup  sludge  tg/L). 
Sm  is  the  measured  solids  [g/Lj.  and 

5,  is  the  specified  solids  (g/L). 

5.4     Wastewater  Pump  Calibration. 
Determine  the  wastewater  flow  rate  by 
collecting  the  system  effluent  for  a  time 
period  of  at  least  one  hour,  and  measuring 
the  volume  with  a  graduated  cylinder 
Record  the  collection  time  period  and 
volume  collected.  Determine  flow  rate 
Adjust  the  pump  speed  to  deliver  the 
specified  flow  rate, 

6.  Calculations 

6.1     Nomenclature.  The  following  symbols 
are  used  in  the  calculations. 


C,=Average  inlet  feed  concentration  for  a 
comfKJund  of  interest,  as  analyzed  (ma/ 

L)  ' 

C„=Average  outlet  (effluent)  concentration  for 

a  compound  of  interest,  as  analyzed 

(mg/L) 
X=Biomass  concentration,  mixed  liquor 

suspended  solids  (g/L) 
t=Hydraulic  residence  time  in  the  benchtop 

bioreactor  (hours) 
V=Voiume  of  the  benchtop  bioreactor  (L) 
Q=Flow  rate  of  wastewater  into  the  benchtop 

bioreactor.  average  (L/hour1 

6  2     Residence  Time  The  hydraulic 
residence  time  of  the  benchtop  bioreactor  is 
equal  to  the  ratio  of  the  volume  of  the 
benchtop  bioreactor  (L)  to  the  flow  rate  (L/ 

h) 

V 
t  =  —         Eqn  304A  -  4 

Q 

6.3     Rate  of  Biodegradntion  Calculate  the 
rate  of  biodegradation  for  each  comfwnent 

with  the  following  equation: 


Rate 


U-hy 


c, -c„ 


Eqn  304A  -  5 


6.4    First-Order  Biorate  Constant. 
Calculate  the  first-order  biorate  constant  (Kl) 
for  each  component  with  the  following 
equation: 


Kl 


^    L    ^ 


[g-h] 


tC„X 


Eqn304A-6 


6  5     Relative  Standard  Deviation  (RSDI 
Determine  the  standard  deviation  of  both  the 
influent  and  effl'ient  sample  concentrations 
(S)  using  the  following  equation: 


RSD  = 


100 


^(s,-^)'^^ 


1=1 


(n-1) 


Eqn304A-7 


6.6    Determination  of  Percent  Air 
Emissions  and  Percent  Biodegraded.  Use  the 
results  from  this  test  method  and  follow  the 
applicable  procedures  in  appendix  C  of  40 
CFR  part  63,  entitled,  "Determination  of  the 
Fraction  Biodegraded  (Fb,o)  in  a  Biological 
Treatment  Unit"  to  determine  Fb,o. 
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Method  304B:  OetermiaatisH  ef 
BiodegradatioB  Rates  of  Organic  Compounds 
(Scrubber  Option) 

1.  Applicability  and  Principle 

1.1     Applicability.  This  method  is 
applicable  for  the  determination  of 
biodegradation  rates  of  organic  compounds 
in  an  activated  sludge  process.  The  test 
method  is  designed  to  evaluate  the  ability  of 
an  aerobic  biological  reaction  system  to 
degrade  or  destroy  sp>ecific  components  in 
waste  streams.  The  method  may  also  be  used 
to  determine  the  effects  of  changes  in 
wastewater  composition  on  of>eration.  The 
biodegradation  rates  determined  by  utilizing 
this  method  are  not  representative  of  a  fuli- 
scale  system.  Full-scale  systems  embody 
biodegradation  and  air  emissions  in 
competing  reactions.  This  method  measures 
biodegradation  in  absence  of  air  emissions. 
The  rates  measured  by  this  method  shall  be 
used  in  conjunction  with  the  procedures 
listed  in  appendix  C  of  this  pjart  to  calculate 
the  fraction  emitted  to  the  air  versus  the 
fraction  biodegraded. 


1.2     Principle  A  self-contained  benchtop 
bioreactor  system  is  assembled  in  the 
laboraton,'  A  sample  of  mixed  liquor  is 
added  and  the  waste  stream  is  then  fed 
continuously  The  benchtop  bioreactor  is 
operated  under  conditions  nearly  identical  to 
the  target  full-scale  activated  sludge  process, 
except  that  air  emissions  are  not  a  factor  The 
benchtop  bioreactor  temperature,  dissolved 
oxygen  concentration,  average  residence  time 
in  the  reactor,  waste  comp>osition.  biomass 
concentration,  and  biomass  comp)osition  of 
the  target  full-scale  process  are  the 
parameters  which  are  duplicated  in  the 
laboratory'  system.  Biomass  shall  be  removed 
from  the  target  full-scale  activated  sludge 
unit  and  held  for  no  more  than  4  hours  pnor 
to  use  in  the  benchtop  bioreactor.  If 
antifoaming  agents  are  used  in  the  full-scale 
system,  they  shall  also  be  used  in  the 
benchtop  bioreactor  The  feed  flowing  into 
and  the  effluent  exiting  the  benchtop 
bioreactor  are  analyzed  to  determine  the 
biodegradation  rates  of  the  target  compounds 
The  choice  of  analytical  methodology  for 
measuring  the  compounds  of  interest  at  the 
inlet  and  outlet  to  the  benchtop  bioreactor 
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are  left  to  the  discretion  of  the  source,  except 
where  validated  methods  are  available. 

2.  Apparatus 

Figure  1  illustrates  a  typical  laboratorv 
apparatus  used  to  measure  biodegradation 


rates  While  the  following  description  refers 
to  Figure  1 ,  the  EPA  recognizes  that 
alternative  reactor  configurations,  such  as 
dlternative  reactor  shapes  and  locations  of 
probes  and  the  feed  inlet,  will  also  meet  the 


intent  of  this  method.  Ensure  that  the 
benchtop  bioreactor  system  is  self-contairLed 
and  isolated  from  the  atmosphere  by  leak- 
checldng  fittings,  tubing,  etc. 


SUIOOE  RECY(X£ 


EPA  METHOD  3046  BJOREACTOR  SYSTEM 
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2.1    Laboratory  apparatus. 

2.1.1  Benchtop  Bioreactor.  The  biological 
reaction  is  conducted  in  a  biological 
oxidation  reactor  of  at  least  6-liters  capacity. 
The  benchtop  bioreactor  is  sealed  and 
equipped  with  internal  probes  for  controlling 
and  monitoring  dissolved  oxygen  and 
internal  temperature.  The  top  of  the  benchtop 
bioreactor  is  equipped  for  aerators,  gas  flow 
ports,  and  instrumentation  (while  ensuring 
that  no  leaks  to  the  atmosphere  exist  around 
the  fittings). 

2.1.2  Aeration  gas.  Aeration  gas  is  added 
to  the  benchtop  bioreactor  through  three 
diffusers,  which  are  glass  tubes  ^at  extend 
to  the  bottom  fifth  of  the  reactor  depth.  A 
pure  oxygen  pressurized  cylinder  is 
recommended  in  order  to  maintain  the 
specified  oxygen  concentration.  Install  a 
blower  (e.g..  Diaphragm  Type,  15  SCFH 
capacity]  to  blow  the  aeration  gas  into  the 
benchtop  bioreactor  difiusers.  Measure  the 
aeration  gas  flow  rate  with  a  rotameter  (e.g., 
0-15  SCFTi  recommended).  The  aeration  gas 
will  rise  through  the  benchtop  bioreactor, 
dissolving  oxygen  into  the  mixture  in  the 
process.  The  aeration  gas  must  provide 
sufficient  agitation  to  keep  the  solids  in 
suspension.  Provide  an  exit  for  the  aeration 
gas  from  the  top  flange  of  the  benchtop 
bioreactor  through  a  water-cooled  (e.g., 
Allihn-type)  vertical  condenser.  Install  the 
condenser  through  a  gas-tight  fitting  in  the 
benchtop  bioreactor  closure.  Design  the 
syster.j  so  that  at  least  10  (wrcent  of  the  gas 
flows  through  an  alkaline  scrubber 
containing  175  mL  of  45  percent  by  weight 
solution  of  potassium  hydroxide  (KOH)  and 
5  drops  of  0.2  percent  alizarin  yellow  dye. 
Route  the  balance  of  the  gas  through  an 
adjustable  scrubber  bypass.  Route  all  of  the 
gas  through  a  1-L  knock-out  flask  to  remove 
entrained  moistiuv  and  then  to  the  intake  of 
the  blower.  The  blower  recirculates  the  gas 
to  the  benchtop  bioreactor. 

2.1.3  Wastewater  Feed.  Supply  the 
wastewater  feed  to  the  benchtop  bioreactor  in 
a  collapsible  low-density  polyethylene 
container  or  collapsible  liner  in  a  container 
(e.g.,  20  L)  equipped  with  a  spigot  cap 
(collapsible  containers  or  liners  of  other 
material  may  be  required  due  to  the 
permeability  of  some  volatile  compounds 
through  polyethylene).  Obtain  the 
wastewater  feed  by  sampling  the  wastewater 
feed  in  the  target  process.  A  representative 
sample  of  wastewater  shall  be  obtained  from 
the  piping  leading  to  the  aeration  tank.  This 
sample  may  be  obtained  from  existing 
sampling  valves  at  the  discharge  of  the 
wastewater  feed  pump,  or  collected  from  a 
pipe  discharging  to  the  aeration  tank,  or  by 
pumping  from  a  well-mixed  equalization 
tank  upstream  from  the  aeration  tank 
Alternatively,  wastewater  can  be  pumf>ed 
continuously  to  the  laboratory  apparatus 
from  a  bleed  stream  taken  from  the 
equalization  tank  of  the  full-scale  treatment 
system. 

2.1.3.1  Refrigeration  System.  Keep  the 
wastewater  feed  cool  by  ice  or  by 
refrigeration  to  4°C.  If  using  a  bleed  stream 
from  the  equalization  tank,  refrigeration  is 
not  required  if  the  residence  time  in  the 
bleed  stream  is  less  than  five  minutes. 

2.1.3.2  Wastewater  Feed  Pump.  The 
wastewater  is  pumped  from  the  refrigerated 


container  using  a  variable-speed  peristaltic 
pump  drive  equipped  with  a  peristaltic 
pump  head.  Add  die  feed  solution  to  the 
benchtop  bioreactor  through  a  fitting  on  the 
top  flange.  Determine  the  rate  of  feed 
addition  to  provide  a  retention  time  in  the 
benchtop  bioreactor  that  is  numerically 
equivalent  to  the  retention  time  in  the  target 
full-scale  system.  The  wastewater  shall  be  fed 
at  a  rate  sufficient  to  achieve  90  to  100 
percent  of  the  target  full-scale  system 
residence  time. 

2.1.3.3  Treated  wastewater  feed.  The 
benchtop  bioreactor  effluent  exits  at  the 
bottom  of  the  reactor  through  a  tube  and 
proceeds  to  the  clarifier. 

2.1.4  aan^er.  The  effluent  flows  to  a 
separate  closed  clarifier  that  allows 
separation  of  biomass  and  effluent  (e.g.,  2- 
liter  pear-shaped  glass  separatory  funnel, 
modified  by  removing  the  stopcock  and 
adding  a  25-mm  OD  glass  tube  at  the  bottom). 
Benchtop  bioreactor  effluent  enters  the 
clarifier  through  a  tube  inserted  to  a  depth  of 
0.08  m  (3  in.)  through  a  stopper  at  the  top 

of  the  clarifier.  System  effluent  flows  from  a 
tube  inserted  through  the  stoppwr  at  the  top 
of  the  clarifier  to  a  drain  (or  sample  bottle 
when  sampling).  The  underflow  from  the 
clarifier  leaves  from  the  glass  tube  at  the 
bottom  of  the  clarifier.  Flexible  tubing 
connects  this  fitting  to  the  sludge  recycle 
pump.  This  pump  is  coupled  to  a  variable 
speed  pump  drive.  The  discharge  from  this 
pump  is  returned  through  a  tube  inserted  in 
a  port  on  the  side  of  the  benchtop  bioreactor. 
An  additional  port  is  provided  near  the 
bottom  of  the  benchtop  bioreactor  for 
sampling  the  reactor  contents.  The  mixed 
liquor  from  the  benchtop  bioreactor  flows 
into  the  center  of  the  clarifier.  The  clarified 
system  effluent  separates  from  the  biomass 
and  flows  through  an  exit  near  the  top  of  the 
clarifier.  There  shall  be  no  headspace  in  the 
clarifier. 

2.1.5  Temperature  Control  Apparatus. 
Capable  of  maintaining  the  system  at  a 
temperature  equal  to  the  tempwrature  of  the 
full-scale  system.  The  average  temperatiire 
should  be  maintained  within  ±2°C  of  the  set 
point. 

2.1.5.1  Temperature  Monitoring  Device. 
A  resistance  type  temperature  probe  or  a 
thermocouple  connected  to  a  temperature 
readout  with  a  resolution  of  0.1  "t]  or  better. 

2.1.5.2  Benchtop  Bioreactor  Heater  The 
heater  is  connected  to  the  temperature 
control  device. 

2.1.6  Oxygen  Control  System.  Maintain 
the  dissolved  oxygen  concentration  at  the 
levels  present  in  the  full-scale  system.  Target 
full-scale  activated  sludge  systems  with 
dissolved  oxygen  concentration  below  2  mg/ 
L  are  required  to  maintain  the  dissolved 
oxygen  concentration  in  the  benchtop 
bioreactor  within  0.5  mg/L  of  the  target 
dissolved  oxygen  level.  Target  full-scale 
activated  sludge  systems  with  dissolved 
oxygen  concentration  above  2  mg/L  are 
required  to  maintain  the  dissolved  oxygen 
concentration  in  the  benchtop  bioreactor 
within  1.5  mg/L  of  the  target  dissolved 
oxygen  concentration:  however,  for  target 
full-scale  activated  sludge  systems  with 
dissolved  oxygen  concentrations  above  2  mg/ 
L.  the  dissolved  oxygen  concentration  in  the 


benchtop  bioreactor  may  not  drop  below  1.5 
mg/L  If  the  benchtop  bioreactor  is  outside 
the  control  range,  the  dissolved  oxygen  is 
noted  and  the  reactor  operation  is  adjusted. 

2.1.6.1  Dissolved  Oxygen  Monitor. 
Dissolved  oxygen  is  monitored  with  a 
polarographic  probe  (gas  permeable 
membrane)  connected  to  a  dissolved  oxygen 
meter  (e.g.,  0  to  15  mg/L,  0  to  50*C). 

2.1.6.2  Benchtop  Bioreactor  Pressure 
Monitor.  The  benchtop  bioreactor  pressure  is 
monitored  through  a  port  in  the  top  flange  of 
the  reactor.  This  is  connected  to  a  gauge 
control  with  a  sp>an  of  13-cm  water  vacuum 
to  13-cm  water  pressure  or  better.  A  relay  is 
activated  when  the  vacuum  exceeds  an 
adjustable  setpMint  which  opens  a  solenoid 
valve  (normally  dosed),  admitting  oxygen  to 
the  system.  The  vacuum  setpx>int  controlling 
oxygen  addition  to  the  system  shall  be  set  at 
approximately  2.5  ±  0.5  cm  water  and 
maintained  at  this  setting  except  during  brief 
periods  when  the  dissolved  oxygen 
concentration  is  adjusted. 

2.1.7    Connecting  Tubing.  All  connecting 
tubing  shall  be  Teflon  or  equivalent  in 
impermeability.  The  only  exception  to  this 
specification  is  the  tubing  directly  inside  the 
pump  head  of  the  wastewater  feed  pump, 
which  may  be  Viton,  Silicone  or  another  type 
of  flexible  tubing.  Note:  Mention  of  trade 
names  or  products  does  not  constitute 
endorsement  by  the  U.S.  Environmental 
Protection  Agency. 

2.2    Analysis  If  the  identity  of  the 
compounds  of  interest  in  the  wastewater  is 
not  known,  a  representative  sample  of  the 
wastewater  shall  te  analyzed  in  order  to 
identify  all  of  the  compounds  of  interest 
present.  A  gas  chromatography/mass 
spectrometry  screening  method  is 
recommended. 

2.2.1  After  identifying  the  compwunds  of 
interest  in  the  wastewater,  develop  and/or 
use  one  or  more  analytical  technique  capeble 
of  measuring  each  of  those  compounds  (more 
than  one  analytical  technique  may  be 
required,  depending  on  the  characteristics  of 
the  wastewater).  Method  18,  found  in 
appendix  A  of  40  CFR  part  60,  may  be  used 
as  a  guideline  in  developing  the  analytical 
technique.  Purge  and  trap  techniques  may  be 
used  for  analysis  providing  the  target 
compxjnents  are  sufficiently  volatile  to  make 
this  technique  appropriate.  The  limit  of 
quantitation  for  each  compound  shall  be 
determined.'  If  the  effluent  concentration  of 
any  target  coropxtund  is  below  the  limit  of 
quantitation  determined  for  that  comptound. 
the  operation  of  the  Method  304  unit  may  be 
altered  to  attempt  to  increase  the  effluent 
concentration  above  the  limit  of  quantitation. 
Modifications  to  the  method  shall  be 
approved  prior  to  the  test.  The  request 
should  be  addressed  to  Method  304  contact. 
Emissions  Measurement  Center,  Mail  Drop 
19.  U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  NC  27711. 

2.2.2  Calibration  Standards.  Prepere 
calibration  standards  from  pure  certified 
standards  in  an  aqueous  medium.  Prep>are 
and  analyze  three  concentrations  of 
calibration  standards  for  each  target 
compx)nent  (or  for  a  mixture  of  components) 
in  triplicate  daily  throughout  the  analyses  of 
the  test  samples  At  each  concentration  level. 
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a  single  calibration  shall  be  within  5  percent 
of  the  average  of  the  three  calibration  results. 
The  low  and  medium  calibration  standards 
shall  bracket  the  expected  concentration  of 
the  effluent  (treated)  wastewater.  The 
medium  and  high  standards  shall  bracket  the 
expected  influent  concentration. 

3.  Reagents 

3.1  Wastewater.  Obtain  a  representative 
sample  of  wastewater  at  the  inlet  to  the  full- 
scale  treatment  plant  if  there  is  an  existing 
full-scale  treatment  plant  (See  Section  2.1.3). 
If  there  is  no  existing  full-scale  treatment 
plant,  obtain  the  wastewater  sample  as  close 
to  the  fwint  of  determination  as  p)Ossible. 
Collect  the  sample  by  pumping  tiie 
wastewater  into  the  20-L  collapsible 
container.  The  loss  of  volatiles  shall  be 
minimized  from  the  wastewater  by  collapsing 
the  container  before  filling,  by  minimizing 
the  time  of  filling,  and  by  avoiding  a 
headspace  in  the  container  after  filling.  If  the 
wastewater  requires  the  addition  of  nutrients 
to  suppmrt  the  biomass  growth  and  maintain 
biomass  characteristics,  those  nutrients  are 
added  and  mixed  with  the  container  contents 
after  the  container  is  filled. 

3.2  Biomass.  Obtain  the  biomass  or 
activated  sludge  used  for  rate  constant 
determination  in  the  bench-scale  process 
from  the  existing  full-scale  process  or  from  a 
representative  biomass  culture  (e.g..  biomass 
that  has  been  develop>ed  for  a  future  full-scale 
process).  This  biomass  is  preferentially 
obtained  from  a  thickened  acclimated  mixed 
liquor  sample.  Collect  the  sample  either  by 
bailing  from  the  mixed  liquor  in  the  aeration 
tank  with  a  weighted  container,  or  by 
collecting  aeration  tank  effluent  at  the 
effluent  overflow  weir.  Transport  the  sample 
to  the  laboratory  within  no  more  than  4  hours 
of  collection.  Maintain  the  biomass 
concentration  in  the  benchtop  bioreactor  at 
the  level  of  the  target  full-scale  system  +10 
p>ercent  throughout  the  sampling  period  of 
the  test  method. 

4.  Procedure 

Safety  Note:  If  explosive  gases  are 
produced  as  a  byproduct  of  biodegradation 
and  could  realistically  pose  a  hazard,  closely 
monitor  headspace  concentration  of  these 
gases  to  ensure  laboratory  safety  Placement 
of  the  benchtop  bioreactor  system  inside  a 
laboratory  hood  is  recommended  regardless 
of  byproducts  produced. 

4.1  Benchtop  Bioreactor  Operation.  Charge 
the  mixed  liquor  to  the  benchtop  bioreactor. 
minimizing  headspace  over  the  liquid  surface 
to  minimize  entrainment  of  mixed  liquor  in 
the  circulating  gas.  Fasten  the  benchtop 
bioreactor  headplate  to  the  reactor  over  the 
liquid  surface.  Maintain  the  temperature  of 
the  contents  of  the  benchtop  bioreactor 
system  at  the  temperature  of  the  target  full- 
scale  system.  +2  °C,  throughout  the  testing 
period.  Monitor  and  record  the  temperature 
of  the  reactor  contents  at  least  to  the  nearest 
0.1'^ 

4.1.1     Wasten^vter  Storage  Collect  the 
wastewater  sample  in  the  20-L  collapsible 
container.  Store  the  container  at  4  °C 
throughout  the  testing  period  Connect  the 
container  to  the  benchtop  bioreactor  feed 
pump. 


4.1.2     Wastewater  Flow  Rate.  The 
hydraulic  residence  time  of  the  aeration  tank 
is  calculated  as  the  ratio  of  the  volume  of  the 
tank  (L)  to  the  flow  rate  (L7min).  At  the 
beginning  of  a  test,  the  container  shall  be 
connected  to  the  feed  pump  and  solution 
shall  be  pumped  to  the  benchtop  bioreactor 
at  the  required  flow  rate  to  achieve  the 
cclculated  hydraulic  residence  time  of 
wastewater  in  the  aeration  tank. 


Q«s.=Qfs—        Eqn304B-l 

Where: 

Q,r-i=wastewater  flow  rate  (Urain) 

Qfi=average  flow  rate  of  full-scale  process  (L/ 

mini 
Vf»=volume  of  full-scale  aeration  tank  (L) 
The  target  flow  rate  in  the  test  apparatus  is 
the  same  as  the  flow  rate  in  the  target  full- 
scale  process  multiplied  by  the  ratio  of 
benchtop  bioreactor  volume  (e.g.,  6  L)  to  the 
volume  of  the  full-scale  aeration  tank.  The 
hydraulic  residence  time  shall  be  maintained 
at  90  to  100  (jercent  of  the  residence  time 
maintained  in  the  target  full-scale  unit.  A 
nominal  flow  rate  is  set  on  the  pump  based 
on  a  pump  calibration.  Changes  in  the 
elasticity  of  the  tubing  in  the  pump  head  and 
the  accumulation  of  material  in  the  tubing 
affect  this  calibration.  The  nominal  pumping 
rate  shall  be  changed  as  necessary  based  on 
volumetric  flow  measurements.  Discharge  the 
benchtop  bioreactor  effluent  to  a  wastewater 
storage,  treatment,  or  disposal  facility,  except 
during  sampling  or  flow  measurement 
periods. 

4.1.3  Sludge  Recycle  Rate.  Set  the  sludge 
recycle  rate  at  a  rate  sufficient  to  prevent 
accumulation  in  the  bottom  of  the  clarifier. 
Set  the  air  circulation  rate  sufficient  to 
maintain  the  biomass  in  suspension. 

4.1.4  Benchtop  Bioreactor  Operation  and 
Maintenance.  Temperature,  dissolved  oxygen 
concentration,  flow  rate,  and  air  circulation 
rate  shall  be  measured  and  recorded  three 
times  throughout  each  day  of  testing.  If  other 
parameters  (such  as  pH)  are  measured  and 
maintained  in  the  target  full-scale  unit,  these 
parameters  shall,  where  appropriate,  be 
monitored  and  maintained  to  full-scale 
specifications  in  the  benchtop  bioreactor.  At 
the  beginning  of  each  sampling  p>eriod 
(section  4.2),  sample  the  benchtop  bioreactor 
contents  for  suspiended  solids  analysis.  Take 
this  sample  by  loosening  a  clamp  on  a  length 
of  tubing  attached  to  the  lower  side  fXDrt. 
Determine  the  suspended  solids 
gTdvimetncally  by  the  Gooch  crucible/glass 
fiber  filter  method  for  total  suspended  solids, 
in  accordance  with  Standard  Methods^  or 
equivalent.  When  necessary,  sludge  shall  be 
wasted  from  the  lower  side  port  of  the 
benchtop  bioreactor.  and  the  volume  that  is 
wasted  shall  be  replaced  with  an  equal 
volume  of  the  benchtop  bioreactor  effluent. 
Add  thickened  activated  sludge  mixed  liquor 
as  necessary  to  the  benchtop  bioreactor  to 
increase  the  suspended  solids  concentration 
to  the  desired  level.  Pump  this  mixed  liquor 
to  the  benchtop  bioreactor  through  the  upp>er 
side  port  (Item  24  in  Figure  1).  Change  the 
membrane  on  the  dissolved  oxygen  probe 
before  starting  the  test.  Calibrate  the  oxygen 
probe  immediately  before  the  start  of  the  test 


and  each  time  the  membrane  is  changed.  The 
scrubber  solution  shall  be  replaced  each 
weekday  with  175  mL  45  percent  WAV  KOH 
solution  to  which  five  drops  of  0.2  percent 
alizarin  yellow  indicator  in  water  have  been 
added.  The  p>otassium  hydroxide  solution  in 
the  alkaline  scrubber  shall  be  changed  if  the 
alizarin  yellow  dye  color  changes. 

4.1.5  Inspection  and  Correction 
Procedures.  If  the  feed  line  tubing  becomes 
clogged,  replace  with  new  tubing.  If  the  feed 
flow  rate  is  not  within  5  percent  of  target 
flow  any  time  the  flow  rate  is  measxired,  reset 
pimip  or  check  the  flow  measuring  device 
and  measure  flow  rate  again  until  target  flow 
rate  is  achieved. 

4.2  Tesf  Samp/j/7g.  At  least  two  and  one 
half  hydraulic  residence  times  after  the 
system  has  reached  the  targeted 
specifications  shall  be  permitted  to  elapse 
before  the  first  sample  is  taken.  Effluent 
samples  of  the  clarifier  discharge  (Item  20  in 
Figure  1)  and  the  influent  wastewater  feed 
are  collected  in  40-mL  septum  vials  to  which 
two  drops  of  1:10  hydrochloric  acid  (HCl)  in 
water  have  been  added.  Sample  the  clarifier 
discharge  directly  from  the  drain  line.  These 
samples  will  be  comp>osed  of  the  entire  flow 
from  the  system  for  a  period  of  several 
minutes.  Feed  samples  shall  be  taken  from 
the  feed  pump  suction  line  after  temporarily 
stopping  the  benchtop  bioreactor  feed, 
removing  a  connector,  and  squeezing  the 
collapsible  feed  container.  Store  both 
influent  and  effluent  samples  at  4°C 
immediately  after  collection  and  analyze 
within  8  hours  of  collection. 

4.2.1  Frequency  of  Sampling.  During  the 
test,  sample  and  analyze  the  wastewater  feed 
and  the  clarifier  effluent  at  least  six  times. 
The  sampling  intervals  shall  be  separated  by 
at  least  8  hours.  During  any  individual 
sampling  interval,  sample  the  wastewater 
feed  simultaneously  with  or  immediately 
after  the  effluent  sample.  Calculate  the  RSD 
of  the  amount  removed  (i.e.,  effluent 
concentration — wastewater  feed 
concentration).  The  RSD  values  shall  be  <  15 
percent.  If  an  RSD  value  is  >  15  percent, 
continue  sampling  and  analyzing  influent 
and  effluent  sets  of  samples  until  the  RSD 
values  are  within  sf>ecifications. 

4.2.2  Sampling  After  Exposure  of  System 
to  Atmosphere.  If,  after  stariing  sampling 
procedures,  the  benchtop  bioreactor  system 
is  exposed  to  the  atmosphere  (due  to  leaks, 
maintenance,  etc.),  allow  at  least  one 
hydraulic  residence  time  to  elapse  before 
resuming  sampling. 

5.  Operational  Checks  and  Calibration 

5.1  Dissolved  Oxygen.  Fluctuation  in 
dissolved  oxygen  concentration  may  occur 
for  numerous  reasons,  including  undetected 
gas  leaks,  increases  and  decreases  in  mixed 
liquor  suspended  solids  resulting  from  cell 
growth  and  solids  loss  in  the  effluent  stream, 
changes  in  diffuser  performance,  cycling  of 
effluent  flow  rate,  end  overcorrection  due  to 
faulty  or  sluggish  dissolved  oxygen  probe 
response.  Control  the  dissolved  oxygen 
concentration  in  the  benchtop  bioreactor  by 
changing  the  proportion  of  oxygen  in  the 
circulating  aeration  gas.  Should  the  dissolved 
oxygen  concentration  drift  below  the 
designated  experimental  condition,  bleed  a 
small  amount  of  aeration  gas  from  the  system 
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on  the  pressure  side  (i.e.,  immediately 
upstream  of  one  of  the  diffusers).  This  will 
create  a  vacuum  in  the  system,  triggering  the 
pressure  sensitive  relay  to  open  the  solenoid 
valve  and  admit  oxygen  to  the  system. 
Should  the  dissolved  oxygen  concentration 
drift  above  the  designated  experimental 
condition,  slow  or  stop  the  oxygen  input  to 
the  system  until  the  dissolved  oxygen 
concentration  approaches  the  correct  level. 

5.2    Sludge  Wasting.  Determine  the 
suspended  solids  concentration  (section 
4.1.4)  at  ttie  beginning  of  a  test,  and  once  per 
day  thereafter  during  the  test.  If  the  test  is 
completed  within  a  two  day  period, 
determine  the  suspended  solids 
concentration  after  the  final  sample  set  is 
taken.  If  the  suspended  solids  concentration 
exceeds  the  specified  concentration,  remove 
a  fraction  of  the  sludge  from  the  benchtop 
bioreactor.  The  required  volume  of  mixed 
liquor  to  remove  is  determined  as  follows: 


v..  =  V. 


Eqn  304B  -  2 


Where: 

V„  is  the  wasted  volume  (Liters). 

Vr  is  the  volume  of  the  benchtop  bioreactor 

(Liters). 
Sm  is  the  measured  solids  (g/L),  and 
S,  is  the  specified  solids  (g/L). 


Remove  the  mixed  liquor  from  the 
benchtop  bioreactor  by  loosening  a  clamp  on 
the  mixed  liquor  sampling  tube  and  allowing 
the  required  volume  to  drain  to  a  graduated 
flask.  Clamp  the  tube  when  the  correct 
volume  has  been  wasted.  Replace  the  volume 
of  the  liquid  wasted  by  pouring  the  same 
volume  of  effluent  back  into  the  benchtop 
bioreactor.  Dispose  of  the  waste  sludge 
properly. 

5.3     Sludge  Makeup.  In  the  event  that  the 
suspended  solids  concentration  is  lower  than 
the  spjecifications,  add  makeup  sludge  back 
into  the  benchtop  bioreactor.  Determine  the 
amount  of  sludge  added  by  the  following 
equation: 


v..  =  V. 


s         m 


Eqn304B-3 


Where: 

Vw  is  the  volume  of  sludge  to  add  (Liters). 

V,  is  the  volume  of  the  benchtop  bioreactor 

(Liters), 
S»  is  the  solids  in  the  makeup  sludge  (g/L), 
S,n  is  the  measured  solids  (g/L),  and 
S,  is  the  specified  solids  (g/L). 

5.4     Wastewater  Pump  Calibration. 
Determine  the  wastewater  flow  rate  by 
collecting  the  system  effluent  for  a  time 
[jeriod  of  at  least  one  hour,  and  measuring 
the  volume  with  a  graduated  cylinder. 


Record  the  collection  time  pteriod  and 
volume  collected.  Determine  flow  rate. 
Adjust  the  pump  speed  to  deliver  the 
specified  flow  rate. 

6.  Calculations 

6.1     Nomenclature.  The  followmg  symbols 
are  used  in  the  calculations. 

C,=Average  inlet  feed  concentration  for  a 

compound  of  interest,  as  analyzed  (me/ 

L) 
Co=Average  outlet  (effluent)  concentration  for 

a  compound  of  interest,  as  analyzed  (mg/ 

L) 
X=Biomass  concentration,  mixed  liquor 

suspended  solids  (g/L) 
t=Hydraulic  residence  time  in  the  benchtop 

bioreactor  (hours) 
V=Volume  of  the  benchtop  bioreactor  (L) 
Q=Flow  rate  of  wastewater  into  the  benchtop 

bioreactor.  average  (L/hour) 
6,2     Residence  Time.  The  hydraulic 
residence  time  of  the  benchtop  bioreactor  is 
equal  to  the  ratio  of  the  volume  of  the 
benchtop  bioreactor  (L)  to  the  flow  rate  (U 
h) 


V 

t  =  — 

Q 


Eqn304B-4 


6.3     Rate  of  Biodegradation  Calculate  the 
rate  of  biodegradation  for  each  comp)onent 
with  the  following  equation: 


Rate 


mg  ^     C,-C, 


L-h 


Eqn304B-5 


6.4    First-Order  Biorate  Constant. 
Calculate  the  first-order  biorate  constant  (Kl) 
for  each  component  with  the  following 
equation: 


Kl 


U-h 


Q   -Q  6.5     Relative  Standard  Deviation  fRSDI 

— '■ Eqn  304B  -  6       Determine  the  standard  deviation  of  both  the 

t  CgX  influent  and  effluent  sample  concentrations 

(S)  using  the  following  equation; 


s 


-x2> 


f£(s,-^) 


1  =  1 


(n-1) 


>^ 


Eqn  304B  -  7 


6.6    Determination  ofPerdent  Air 
Emissions  and  Percent  Biodegraded.  Use  the 
results  from  this  test  method  and  follow  the 
applicable  procedures  in  appendix  C  of  40 
CFR  part  63,  entitled,  "Determination  of  the 
Fraction  Biodegraded  {F^}  in  a  Biological 
Treatment  Unit"  to  determine  FbK>. 
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52.  Appendix  C  of  part  63  is  revised 
to  read  as  follows: 

Appendix  C  to  Part  63 — Determination  of  tlie 
Fraction  Bioiiegraded  (Fimo)  in  a  BieiogicaJ 
Treatment  Unit 

/  Purpose 

The  purpose  of  this  appendix  is  to  define 
the  procedures  for  an  owner  or  op>erator  to 
use  to  calculate  the  site  specific  fraction  of 
organic  compounds  biodegraded  (F(„o)  in  a 
biological  treatment  unit.  If  an  acceptable 
level  of  organic  compounds  is  destroyed 
rather  than  emitted  to  the  air  or  remaining  in 


the  effluent,  the  bi    ogical  treatment  unit 
may  be  used  to  comply  with  the  applicable 
treatment  requirements  without  the  unit 
being  covered  and  vented  through  a  closed 
vent  system  to  an  air  pollution  control 
device 

The  determinatif    of  Fnc  shall  be  made  on 
a  system  as  it  wouiu  exist  under  the  rule  The 
owner  or  operator  should  anticipate  changes 
that  would  occur  to  the  wastewater  flow  and 
concentration  of  organics.  to  be  treated  by  the 
biological  treatment  unit,  as  a  result  of 
enclosing  the  colle-    on  and  treatment 
system  as  required  oy  the  rule 

The  forms  presented  in  this  app>endix  are 
designed  to  address  uniform  well-mixed  or 
completely  mixed  systems.  Uniform  well- 
mixed  or  completely  mixed  systems  are 
biological  treatment  activated  sludge  systems 
where  measuremen*    of  parameters  that 
indicate  performance,  eg.,  MLVSS.  organic 
compound  concentration,  and  dissolved 
oxygen,  are  consistent  throughout  the  system 
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Systems  that  are  not  uniform  well-mixed 
systems  should  be  subdivided  into  a  series  of 
zones  that  have  uniform  characteristics 
within  each  zone. 

The  number  of  zones  required  to 
characterize  a  biological  treatment  system 
will  depend  on  the  design  and  operation  of 
the  treatment  system.  The  number  of  zones 
could  vary  from  one  in  a  well-mixed 
conventional  activated  sludge  tank  to 
numerous  zones  in  a  large  surface-aerated 
impoundment  system.  Each  zone  should  then 
be  modeled  as  a  separate  unit.  The  amount 
of  air  emissions  and  biodegradation  from  the 
modeling  of  these  separate  zones  can  then  be 
added  to  reflect  the  entire  system. 

II.  Definitions 

Biological  treatment  unit  =  wastewater 
treatment  unit  designed  and  operated  to 
promote  the  growth  of  bacteria  to  destroy 
organic  materials  m  wastewater 
fbM  =  The  fraction  of  individual  applicable 

organic  comfxiunds  in  the  wastewater 

biodegraded  in  a  biological  treatment 

unit. 
FbK)  =  The  fraction  of  total  applicable  organic 

compounds  in  the  wastewater 

biodegraded  in  a  biological  treatment 

unit. 
Fe  =  The  fraction  of  applicable  organic 

compounds  emitted  from  the  wastewater 

to  the  atmosphere 
Kl  =  First  order  biodegradation  rate  constant, 

L/g  MLVSS-hr 
KL  =  liquid-phase  mass  transfer  coefficient. 

m/s 
M  =  compound  specific  mass  flow  weighted 

average  of  organic  compounds  in  the 

wastewater.  Mg/Yr 

///.  Procedures  for  Determination  off^n 

The  first  step  in  the  analysis  to  determine 
if  a  biological  treatment  unit  may  be  used 
without  being  covered  and  vented  through  a 
closed-vent  system  to  an  air  pollution  control 
device,  is  to  determine  the  compiound- 
specific  fbw-  The  following  four  procedures 
may  be  used  to  determine  U>o 

(i)  EPA  Test  Method  304A  or  304B 
(appendix  A,  part  631— Method  for  the 
Determination  of  Biodegradation  Rates  of 
Organic  Compounds. 

(2)  Performance  data  with  and  without 
biodegradation. 

(3)  Inlet  and  outlet  concentration 
measurements, 

(4)  Batch  Tests 

All  procedures  must  be  executed  so  that 
the  resulting  Fbk;  is  based  on  the  collec;tion 
system  and  waste  management  units  being  in 
compliance  with  the  regulation.  If  the 
collection  system  and  waste  management 
units  meet  the  suppression  requirements  at 
the  time  of  the  test,  any  of  the  four 
procedures  may  be  chosen.  If  the  collection 
system  and  waste  management  units  are  not 
in  compliance  at  the  time  of  the  performance 
test,  then  only  Method  304A,  304B,  or  the 
Batch  Test  shall  be  chosen.  If  Method  304A, 
304B.  or  the  Batch  Test  is  used,  any 
anticipated  changes  to  the  influent  of  the 
full-scale  biological  treatment  unit  that  will 
occur  after  the  facility  has  enclosed  the 
collection  system  must  be  represented  in  the 
influent  feed  to  the  benchtop  bioreactor  unit, 
or  test  unit. 


Select  one  or  more  appropriate  procedures 
from  the  four  listed  above  based  on  the 
availability  of  site  specific  data.  If  the  facility 
does  not  have  site-specific  data  on  the 
removal  efficiency  of  its  biological  treatment 
unit,  then  Procedure  1  or  Procedure  4  may 
be  used.  Procedure  1  allows  the  use  of  a 
benchtop  bioreactor  to  determine  the  first- 
order  biodegradation  rate  constant.  For 
compounds  that  represent  a  small  proportion 
of  the  mass  of  the  regulated  compounds  in 
the  wastewater,  an  ownei       opierator  may 
elect  to  assume  the  first  oi     r  biodegradation 
constant  is  zero.  Procedu        explains  two 
types  of  batch  tests  which  uiay  be  used  to 
estimate  the  first  order  biodegradation  rate 
constant.  For  compounds  that  represent  a 
small  proportion  of  the  mass  of  the  regulated 
compounds  in  the  wastewater,  an  owner  or 
op)erator  may  elect  to  assume  the  first  order 
biodegradation  constant  is  zero.  Procedure  3 
would  be  used  if  the  facility  has,  or  measures 
to  determine,  data  on  the  inlet  and  outlet 
individual  organic  compound  concentration 
for  the  biological  treatment  unit.  Procedure  3 
may  only  be  used  on  a  uniform  well-mixed 
or  completely  mixed  system.  Procedure  2  is 
used  if  a  facility  has  or  obtains  performance 
data  on  a  biotreatment  unit  pricr  to  and  after 
addition  of  the  microbial  mass.  An  example 
where  Procedure  2  could  be  used,  is  an 
activated  sludge  unit  where  measurements 
have  been  taken  on  inlet  and  exit 
concentration  of  organic  compounds  in  the 
wastewater  prior  to  seeding  with  the 
microbial  mass  and  start-up  of  the  unit.  The 
flow  chart  in  Figure  1  outlines  the  steps  to 
use  for  each  of  the  procedures. 

A.  Method  304A  or  304B  (Procedure  1) 

If  the  first  procedure  is  selected,  follow  the 
instructions  in  appendix  A  of  part  63  Method 
304A  "Method  for  the  Determination  of 
Biodegradation  Rates  of  Organic  Compwunds 
(Vented  Option)"  or  Method  304B  "Method 
for  the  Etetermination  of  Biodegradation 
Rates  of  Organic  Compounds  (Scrubber 
Option)."  Method  304 A  or  304B  provides 
instruction  on  setting  up  and  operating  a  self- 
contained  benchtop  bioreactor  system  which 
is  operated  under  conditions  representative 
of  the  target  full-scale  system.  Method  304A 
uses  a  benchtop  bioreactor  system  with  a 
vent,  and  uses  modeling  to  estimate  any  air 
emissions.  Method  304B  uses  a  benchtop 
bioreactor  system  which  is  equipped  with  a 
scrubber  and  is  not  vented. 

There  are  some  restrictions  on  which 
method  a  source  may  use.  If  the  facility  is 
measunng  the  rate  of  biodegradation  of 
compounds  that  may  tend  to  react  or 
hydrolyze  in  the  scrubber  of  Method  304B, 
this  method  shall  not  be  used  and  Method 
304A  is  the  required  method.  If  a  Henry's  law 
value  is  not  available  to  use  with  Form  V, 
then  Method  304A  shall  not  be  used  and 
Method  304B  is  the  required  method.  When 
using  either  method,  the  feed  flow  to  the 
benchtop  bioreactor  shall  be  representative  of 
the  flow  and  concentration  of  the  wastewater 
that  will  be  treated  by  the  full-scale 
biological  treatment  unit  after  the  collection 
and  treatment  system  has  been  enclosed  as 
required  under  the  applicable  subpart. 

The  conditions  under  which  the  full-scale 
biological  treatment  unit  is  run  establish  the 
operating  parameters  of  Method  304A  or 


304B.  If  the  biological  treatment  unit  is 
operated  under  abnormal  operating 
conditions  {conditions  outside  the  range  of 
critical  parameters  examined  and  confirmed 
in  the  laboratory),  the  EPA  believes  this  will 
adversely  affect  the  biodegradation  rate  and 
is  an  unacceptable  treatment  option.  The 
facility  would  be  making  multiple  runs  of  the 
test  method  to  simulate  the  operating  range 
for  its  biological  treatment  unit.  For  wide 
ranges  of  variation  in  operating  parameters, 
the  facility  shall  demonstrate  the  biological 
treatment  unit  is  achieving  an  acceptable 
level  of  control,  as  required  by  the  regulation, 
across  the  ranges  and  not  only  at  the 
endpoints. 

If  Method  304  A  is  used,  complete  Form  V 
initially.  Form  V  is  used  to  calculate  Kl  from 
the  Method  304A  results.  Form  V  uses  the 
Henry's  law  constant  to  estimate  the  fraction 
lost  from  the  benchtop  reactor  vent.  The 
owner  or  operator  shall  use  the  Henry's  law 
values  in  Table  I.  Form  V  also  gives  direction 
for  calculating  an  equivalent  KL.  Note  on 
Form  V  if  the  calculated  number  for  line  1 1 
is  greater  than  the  calculated  value  for  line 
13,  this  procedure  shall  not  be  used  to 
demonstrate  the  ccJhipound  is  biodegradable. 
If  line  11  is  greater  than  line  13,  this  is  an 
indication  the  fraction  emitted  from  the  vent 
is  greater  than  the  fraction  biodegraded.  The 
equivalent  KL  determined  on  Form  V  is  used 
in  Form  II  (line  6).  Estimation  of  the  Fe  and 
fbio  must  be  done  following  the  steps  in  Form 
III.  Form  III  uses  the  previously  Calculated 
values  of  Kl  and  KL  (equivalent  KL),  and 
site-specific  parameters  of  the  full-scale 
bioreactor  as  input  to  the  calculations.  Forms 
II,  III,  and  V  must  be  completed  for  each 
organic  compound  in  the  wastewater  to 
determine  Fe  and  fb,o 

If  Method  304B  is  used,  perform  the 
method  and  use  the  measurements  to 
determine  Kl,  which  is  the  first-order 
biodegradation  rate  constant.  Form  I  lists  the 
sequence  of  steps  in  the  procedure  for 
calculating  Kl  from  the  Method  304B  results. 
Once  Kl  is  determined,  KL  must  be 
calculated  by  use  of  mass  transfer  equations. 
Form  II  outlines  the  procedure  to  follow  for 
use  of  mass  transfer  equations  to  determine 
KL.  A  computer  program  which  incorporates 
these  mass  transfer  equations  may  be  used. 
Water?  is  a  program  that  incorporates  these 
mass  transfer  equations  and  may  be  used  to 
determine  KL.  Refer  to  Form  II-A  to 
determine  KL,  if  Water7  or  the  most  recent 
update  to  this  model  is  used.  In  addition,  the 
Bay  Area  Sewage  Toxics  Emission  (BASTE) 
model  version  3.0  or  equivalent  upgrade  and 
the  TOXCHEM  (Environment  Canada's 
Wastewater  Technology  Centre  and 
Environmega,  Ltd.)  model  version  1.10  or 
equivalent  upgrade  may  also  be  used  to 
determine  KL  for  the  biological  treatment 
unit  with  several  stipulations.  The  programs 
must  be  altered  to  output  a  KL  value  which 
is  based  on  the  site-sf>ecific  parameters  of  the 
unit  modeled,  and  the  Henry's  law  values 
listed  in  Table  I  must  be  substituted  for  the 
existing  Henry's  law  values  in  the  programs. 
Input  values  used  in  the  model  and 
corresponding  output  values  shall  become 
documentation  of  the  U,,o  determination.  The 
owner  or  op)erator  should  be  aware  these 
programs  do  not  allow  modeling  of  certain 
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units.  To  model  these  units,  the  owner  or 
operator  shall  use  one  of  the  other 
appropriate  procedures  as  outlined  in  this 
appendix.  The  owner  or  operator  shall  not 
use  a  default  value  for  KL.  The  KL  value 
determined  by  use  of  these  models  shall  be 
based  on  the  site-specific  parameters  of  the 
specific  unit.  This  KL  value  shall  be  inserted 
in  Form  II  (line  6).  Estimation  of  the  Fe  and 
fbio  must  be  done  following  the  steps  in  Form 
III.  Form  III  uses  the  previously  calculated 
values  of  Kl  and  KL.  and  site-specific 
parameters  of  the  full-scale  bioreactor  as 
input  to  the  calculations.  Forms  I,  II.  and  III 
must  be  completed  for  each  organic 
compound  in  the  wastewater  to  determine  Fe 
and  fbio 

B.  Performance  Data  With  and  Without 
Biodegradation  (Procedure  2) 

Procedure  2  uses  site-specific  performance 
data  that  represents  or  characterizes 
operation  of  the  unit  both  with  and  without 
biodegradation.  As  previously  mentioned, 
proper  determination  of  fb,o  must  be  made  on 
a  system  as  it  would  exist  under  the  rule. 
Using  Form  IV.  calculate  KL  and  Kl.  After 
KL  and  Kl  are  determined.  Form  III  is  used 
to  calculate  Fe  and  U»o  for  each  organic 
compound  present  in  the  wastewater. 

C.  Inlet  and  Outlet  Concentration 
Measurements  (Procedure  3) 

Procedure  3  uses  measured  inlet  and  outlet 
organic  compound  concentrations  for  the 
unit.  This  procedure  may  only  be  used  on  a 
uniform  well-mixed  or  completely  mixed 
system.  Again,  proper  determination  of  ft„o 
must  be  made  on  a  system  as  it  would  exist 
under  the  rule.  The  first  step  in  using  this 
procedure  is  to  calculate  KL  using  Form  II. 
A  computer  model  may  be  used.  If  the 
Water?  model  or  the  most  recent  update  to 
this  model  is  used,  then  use  Form  II-A  to 
calculate  KL  After  KL  is  determined  using 
field  data,  complete  Form  VI  to  calculate  Kl. 
The  TOXCHEM  or  BASTE  model  may  also  be 
used  to  calculate  KL  for  the  biological 
treatment  unit,  with  the  stipulations  listed  in 
procedure  304B.  After  KL  and  Kl  are 
determined.  Form  III  is  used  to  calculate  Fe 
and  fbio  for  each  organic  compwund. 

D.  Batch  Tests  (Procedure  4) 

Two  types  of  batch  tests  which  may  be 
used  to  determine  kinetic  parameters  are:  (1) 
The  aerated  reactor  test  and  (2)  the  sealed 
reactor  test.  The  aerated  reactor  test  is  also 
known  as  the  BOX  test  (batch  test  with 
oxygen  addition).  The  sealed  reactor  test  is 
also  known  as  the  serum  bottle  test.  These 
batch  tests  should  be  conducted  only  by 
persons  familiar  with  procedures  for 
determining  biodegradation  kinetics. 


Detailed  discussions  of  batch  procedures  for 
determining  biodegradation  kinetic 
parameters  can  be  found  in  references  1-4. 
For  both  batch  test  approaches,  a  biomass 
sample  from  the  activated  sludge  unit  o( 
interest  is  collected,  aerated,  and  stored  for 
no  more  than  4  hours  prior  to  testing.  To 
collect  sufficient  data  when  biodegradation  is 
rapid,  it  may  be  necessary  to  dilute  the 
biomass  sample.  If  the  sample  is  to  be 
diluted,  the  biomass  sample  shall  be  diluted 
using  treated  effluent  from  the  activated 
sludge  unit  of  interest  to  a  concentration 
such  that  the  biodegradation  test  will  last 
long  enough  to  make  at  least  six 
concentration  measurements.  It  is 
recommended  that  the  tests  not  be 
terminated  until  the  compound 
concentration  falls  below  the  limit  of 
quantitation  (LOQ).  Measurements  that  are 
below  the  LOQ  should  not  be  used  in  the 
data  analysis.  Biomass  concentrations  shall 
be  determined  using  standard  methods  for 
measurement  of  mixed  liquor  volatile 
suspended  solids  (MLVSS)  (reference  5). 

The  change  in  concentration  of  a  test 
compound  may  be  monitored  by  either 
measuring  the  concentration  in  the  liquid  or 
in  the  reactor  headspace.  The  analMical 
technique  chosen  for  the  test  should  be  as 
sensitive  as  possible.  For  the  batch  test 
procedures  described  in  this  section, 
equilibrium  conditions  must  exist  between 
the  liquid  and  gas  phases  of  the  experiments 
because  the  data  analysis  procedures  are 
based  on  this  premise.  To  use  the  headspace 
sampling  approach,  the  reactor  headspace 
must  be  in  equilibrium  with  the  liquid  so 
that  the  headspace  concentrations  can  be 
correlated  with  the  liquid  concentrations. 
Before  the  biodegradation  testing  is 
conducted,  the  equilibrium  assumption  must 
be  verified,  A  discussion  of  the  equilibrium 
assumption  verification  is  given  below  in 
sections  D.l  and  D.2  since  different 
approaches  are  required  for  the  two  types  of 
batch  tests 

To  determine  biodegradation  kinetic 
parameters  in  a  batch  test,  it  is  important  to 
choose  an  appropriate  initial  substrate 
(compound(s)  of  interest]  concentration  for 
the  test.  The  outcome  of  the  batch 
experiment  may  be  influenced  by  the  initial 
substrate  (So)  to  biomass  (Xo)  ratio  (see 
references  3,  4.  and  6).  This  ratio  is  typically 
measured  in  chemical  oxygen  demand  (COD) 
units.  When  the  Sq/Xq  ratio  is  low.  cell 
multiplication  and  growth  in  the  batch  test 
is  negligible  and  the  kinetics  measured  by  the 
test  are  representative  of  the  kinetics  in  the 
activated  sludge  unit  of  interest.  The  Sq/Xo 
ratio  for  a  batch  test  is  determined  with  the 
following  equation; 


1l 

Xo 


-(Eqn  App.C-1) 


1.42  X 
Where: 

So/Xo=initial  substrate  to  biomass  ratio  on  a 

COD  basis 
S,=initial  substrate  concentration  in  COD 

units  (g  COD/L) 
X=biomass  concentration  in  the  batch  test  (c 

MLVSS/L) 
1  42  =  Conversion  factor  to  convert  to  COD 

units 

For  the  batch  tests  described  in  this 
section,  the  Sq/Xo  ratio  (on  a  COD  basis) 
must  be  initially  less  than  0  5. 

1.  Aerated  Reactor  Test.  An  aerated  draft 
tube  reactor  may  be  used  for  the  biokinetics 
testing  (as  an  example  see  Figure  2  of 
appendix  C).  Other  aerated  reactor 
configurations  may  also  be  used  Air  is 
bubbled  through  a  porous  frit  at  a  rate 
sufficient  to  aerate  and  keep  the  reactor 
uniformly  mixed.  Aeration  rates  typicallv 
vary  from  50  to  200  mlmin  for  a  1  liter 
system.  A  mass  flow  rate  controller  is  used 
to  carefully  control  the  air  fiow  rate  because 
it  is  imp>ortant  to  have  an  accurate  measure 
of  this  rate  The  dissolved  oxygen  (DO) 
concentration  in  t*-    system  must  not  fall 
below  2  mg/liter  so  that  the  biodegradation 
obser\'ed  will  not  be  DOlimited  Once  the  air 
flow  rate  is  established,  the  test  mixture  (or 
compound)  of  interest  is  then  in)ected  into 
the  reactor  and  the  concentration  of  the 
comp)ound(s)  is  monitored  over  time. 
Concentrations  may  be  monitored  in  the 
liquid  or  in  the  headspace  A  minimum  of  six 
samples  shall  be  taken  over  the  period  of  the 
test  However,  it  is  necessary  to  collect 
samples  until  the  compound  concentration 
falls  below  the  LOQ.  If  liquid  samples  are 
collected,  they  must  be  small  enough  such 
that  the  liquid  volume  in  the  batch  reactor 
does  not  change  by  more  than  10%. 

Before  conducting  experiments  with 
biomass,  if  is  necessary  to  verif\'  the 
equilibrium  assumption.  The  equilibrium 
assumption  can  be  verified  by  conducting  a 
stripping  experiment  using  the  effluent  (no 
biomass)  from  the  activated  sludge  unit  of 
interest.  Effluent  is  filtered  with  a  0.45  um 
or  smaller  filter  and  placed  in  the  draft  tube 
reactor.  Air  is  sparged  into  the  system  and 
the  compound  concentration  in  the  liquid  or 
headspace  is  monitored  over  time.  This  test 
with  no  biomass  may  provide  an  estimate  of 
the  Henry's  law  constant.  If  the  system  is  at 
equilibrium,  the  Henry  s  law  constant  may  be 
estimated  with  the  following  equation: 


-ln(C/Co)  =  (GK^  'V)t        (EqnApp.C-2) 


26Where: 

C=cencentration  at  time,  t  (min) 
Co=concentration  at  t=0 
G=volumetric  gas  flow  rate  (ml/min) 
V=liquid  volume  in  the  batch  reactor  (ml) 


K«,=Henry's  law  constant  (mg/L-gas)/(mg/L- 

liquid) 
t=time  (min) 

A  plot  of— ln(C/Co)  as  a  function  of  t  will 
have  a  slope  equal  to  GK«,/V.  The 
equilibrium  assumption  can  be  verified  bv 
comparing  the  experimentally  determined 


K,^j  for  the  system  to  literature  values  of  the 
Henr>''s  Law  constant  (including  those  listed 
in  this  appendix).  If  K«j  does  not  match  the 
Henry-'s  law  constant.  K«,  shall  be 
determined  from  ana'ysis  of  the  headspace 
and  liquid  concentrat:  n  in  a  batch  system. 
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The  concentration  of  a  compound  processes  are  tvpically  described  with  a 

decreases  in  the  bioreactor  due  to  both  Monod  model.  This  model  and  a  stripping 

biodegradation  and  strippmg.  Biodegradation 


expression  are  combined  to  give  a  mass 
balance  for  the  aerated  draft  tube  reactor  ' 


ds 
dt 


[     V    J 

s  + 

s         (Eqn  App.  C  -  3) 


Where: 

s=test  compound  concentration,  mg/liter 
G=volumetric  gas  flow  rate,  liters/hr 
lCc^,=Henrv's  Law  constant  measured  in  the 
system,  {mg/htergasj'lmg;  liter  liquid) 


V=volume  of  liquid  in  the  reactor,  liters 
X=biomass  concentration  (g  MLVSS/liter) 
Qm=maximum  rate  of  substrate  removal,  mg/ 

g  MLVSS/hr 


Ks=Monod  biorate  constant  at  half  the 
maximum  rate,  mg/liter 

Equation  App.C-3  has  the  analytical 
solution: 


VK. 


-t  = 


Where: 

A=GK,^Ks  -  CirVX 
B=GK^ 

So=test  compound  concentration  at  t=0 

This  equation  is  used  along  with  the 
substrate  concentration  versus  time  data  to 
determine  the  best  fit  parameters  (Ci„  and  Ks) 
to  describe  the  biodegradation  process  in  the 
aerated  reactor  If  the  aerated  reactor  test  is 
used,  the  following  procedure  is  used  to 
analyze  the  data.  Evaluate  K,^  for  the 
compound  of  interest  with  Form  .XI.  The 
concentration  in  the  vented  headspace  or 
liquid  is  measured  as  a  function  of  time  and 
the  data  is  entered  on  Form  XI   A  plot  is 
made  from  the  data  and  attached  to  the  Form 
XI.  K^  is  calculated  on  Form  XI  and  the 
results  are  contrasted  with  the  expected 
value  of  Henry's  law  obtained  from  Form  LX. 
If  the  comparison  is  satisfactory    the 
stripping  constant  is  calculated  from  Kvx|, 
completing  Form  XI  The  values  of  k^  may 
differ  because  the  theoretical  value  of  k<^, 
may  not  be  applicable  to  the  system  ot 
interest.  If  tl»e  comparison  of  the  calculated 
Ka,  from  the  form  and  the  expected  value  of 
Henry  s  law  is  unsatisfactory ,  Form  X  can 
alternatively  be  used  to  validate  ICe^.  If  the 
aerated  reactor  is  demonstrated  to  not  be  at 
equilibrium,  either  modih  the  reactor  design 
and/or  operation,  or  use  another  tvpe  of 
batch  test. 

The  compound-specific  biorate  constants 
are  then  measured  using  Form  XII  The 
stripping  constant  that  was  determined  from 
Form  XI  and  a  headspace  correction  factor  of 
1  are  entered  on  Form  XII  The  aerated 
reactor  biotest  may  then  be  ran.  measuring 


In 


.5=2^  i„ 

AB 


^  A  +  Bs^ 


A  +  Bs 


oy 


(Eqn  App.  C  -  4) 


concentrations  of  each  compound  of  interest 
as  a  function  of  time  If  headspace 
concentrations  are  measured  instead  of  liquid 
concentrations,  then  the  corresponding 
liquid  concentrations  are  calculated  from  the 
headspace  measurements  using  the  Kcj, 
determined  on  Form  XI  and  entered  on  Form 
XII. 

The  concentration  data  on  Form  XII  may 
contain  scatter  that  can  adversely  influence 
the  data  interpretation.  It  is  possible  to  curve 
fit  the  concentration  data  and  enter  the 
concentrations  on  the  fitted  curve  instead  of 
the  actual  data.  If  curve  fitting  is  used,  the 
curve-fitting  procedure  must  be  based  upon 
the  Equation  App.  C— }  When  curve  fitting  is 
used,  it  is  necessary^  to  attach  a  plot  of  the 
actual  data  and  the  fitted  curve  to  Form  XII. 

If  the  stripping  rate  constant  is  relatively 
large  when  compared  to  the  biorate  at  low 
concentrations,  it  may  be  difficult  lo  obtain 
accurate  evaluations  of  the  first-order  biorate 
constant.  In  these  cases,  either  reducing  the 
stripping  rate  constant  by  lowering  the 
aeration  rate,  or  increasing  the  biomass 
concentrations  should  be  considered. 

The  final  result  of  the  batch  testing  is  the 
measurement  of  a  biorate  that  can  be  used  to 
estimate  the  fraction  biodegraded,  fb,,,.  The 
number  transferred  to  Form  III  is  obtained 
from  Form  XII.  line  9. 

2.  Sealed  Reactor  Test  This  test  uses  a 
closed  system  to  prevent  losses  of  the  test 
compound  by  volatilization  This  test  may  be 
conducted  using  a  serum  bottle  or  a  sealed 
draft  tube  reactor  (for  an  example  see  Figure 
3  of  appendix  C).  Since  no  air  is  supplied, 
it  is  necessary  to  ensure  that  sufficient 


oxygen  is  present  in  the  system.  The  DO 
concentration  in  the  system  must  not  fall 
below  2  mg/liter  so  that  the  biodegradation 
observed  will  not  be  DO-limited.  As  an 
alternative,  oxygen  may  be  supplied  by 
electrolysis  oS  needed  to  maintain  the  DO 
concentration  above  2  mg/liter.  The  reactor 
contents  must  be  uniformly  mixed,  by 
stirring  or  agitation  using  a  shaker  or  similar 
apparatus.  The  test  mixture  (or  compound)  of 
interest  is  injected  into  the  reactor  and  the 
concentration  is  monitored  over  time.  A 
miiiimum  of  six  samples  shall  be  taken  over 
the  period  of  the  test.  However,  it  is 
necessary  to  monitor  the  concentration  until 
it  falls  below  the  LOQ. 

The  equilibrium  assumption  must  be 
verified  for  the  batch  reactor  system.  In  this 
case,  Ke^  may  be  determined  by 
simultaneously  measuring  gas  and  liquid 
phase  concentrations  at  different  times 
within  a  given  experiment.  A  constant  ratio 
of  gas/liquid  concentrations  indicates  that 
equilibrium  conditions  are  present  and  Ke,^  is 
not  a  function  of  concentration.  This  ratio  is 
then  taken  as  the  Ke^  for  the  specific 
compound  in  the  test.  It  is  not  necessary  to 
measure  K^  for  each  experiment.  If  the  ratio 
IS  not  constant,  the  equilibrium  assumption 
is  not  valid  and  it  is  necessary  to  (1)  increase 
mixing  energy  for  the  system  and  retest  for 
the  equilibrium  assumption,  or  (2)  use  a 
different  type  of  test  (for  example,  a 
collapsible  volume  reactor). 

The  concentration  of  a  compound 
decreases  in  the  bioreactor  due  to 
biodegradation  according  to  Equation  App. 
C-5: 


ds 
dt 


-V. 

[fQ.x] 

s 

v.K«,^v,J 

(Eqn  App.  C-5) 


Where: 

s=test  conipKJund  concentration  (mg/liters) 

Vi=the  average  liquid  volume  in  the  reactor 

(liters) 
V,=the  average  gas  volume  in  the  reactor 

(liters) 


Qm=maximum  rate  of  substrate  removal  (mg/ 

g  MLVSS/hr) 
K„,=Henry's  Law  constant  determined  for  the 

test,  (mg/liter  gas)/(mg' liter  liquid) 
K,=Monod  biorate  constant  at  one-half  the 

maximum  rate  (mg/literj 


t=time  (hours) 

X^biomass  concentration  (g  MLVSS/liter  ) 

So=test  compound  concentration  at  time  t^^O 

Equation  App.  C-5  can  be  solved 
analytically  to  give; 


UMI 
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' i(s-So)+KJn 


V,Q.X      [' 


\h  J 


(Eqn  App.C-6) 


This  equation  is  used  along  with  the 
substrate  concentration  versus  time  data  to 
determine  the  best  fit  parameters  (Q;,,  and  KJ 
to  describe  the  biodegradation  process  in  the 
sealed  reactor 

If  the  sealed  reactor  test  is  used.  Form  X 
is  used  to  determine  the  headspace 
correction  factor  The  disappearance  of  a 
compound  in  the  sealed  reactor  test  is  slowed 
because  a  fraction  of  the  compound  is  not 
available  for  biodegradation  because  it  is 
present  in  the  headspace.  If  the  compound  is 
almost  entirely  in  the  liquid  phase,  the 
headspace  correction  factor  is  approximately 
one.  If  the  headspace  correction  factor  is 
substantially  less  than  one,  improved  mass 
transfer  or  reduced  headspace  may  improve 
the  accuracy  of  the  sealed  reactor  test.  A 
preliminary  sealed  reactor  test  must  be 
conducted  to  test  the  equilibrium 
assumption.  .As  the  compound  of  interest  is 
degraded,  simultaneous  headspace  and 
liquid  samples  should  be  collected  and  Form 
X  should  be  used  to  evaluate  Key  The  ratio 
of  headspace  to  liquid  concentrations  must 
be  constant  in  order  to  confirm  that 
equilibrium  conditions  exist.  If  equilibrium 
conditions  are  not  present,  additional  mixing 
or  an  alternate  reactor  configuration  may  be 
required. 

The  compound-specific  biorate  constants 
are  then  calculated  using  Form  XII.  For  the 
sealed  reactor  test,  a  stripping  rate  constant 
of  zero  and  the  headspace  correction  factor 
that  was  determined  from  Form  X  are  entered 
on  Form  XII,  The  sealed  reactor  test  may  then 
be  run,  measuring  the  concentrations  of  each 
compound  of  interest  as  a  function  of  time 
If  headspace  concentrations  are  measured 
instead  of  liquid  concentrations,  then  the 
corresponding  liquid  concentrations  are 
calculated  from  the  headspace  measurements 
using  Kcq  from  Tr.rm  X  and  entered  on  Form 
XII. 

The  concentration  data  on  Form  XII  mav 
contain  scatter  that  can  adversely  influence 
the  data  interpretation.  It  is  possible  to  cur\e 
fit  the  concentration  data  and  enter  the 
concentrations  on  the  fitted  curve  instead  of 
the  actual  data.  If  curve  fitting  is  used,  the 
curve-fitting  procedure  must  be  based  upon 
Equation  .App  C-6  When  curve  fitting  is 
used,  it  IS  necessary  to  attach  a  plot  of  the 
actual  data  and  the  fitted  curve  to  Form  XII 

If  a  sealed  collapsible  reactor  is  used  that 
has  no  headspace.  the  headspace  correction 


factor  will  equal  1,  but  the  stripping  rate 
constant  may  not  equal  0  due  to  diffusion 
losses  through  the  reactor  wall.  The  ratio  of 
the  rate  of  loss  of  compound  to  the 
concentration  of  the  compound  m  the  reactor 
(units  of  per  hour)  must  be  evaluated  This 
loss  ratio  has  the  same  units  as  the  stripping 
rate  constant  and  may  be  entered  as  the 
stripping  rate  constant  on  line  1  of  Form  XII. 

If  the  loss  due  to  diffusion  through  the 
walls  of  the  collapsible  reactor  is  relatively 
large  when  compared  to  the  biorate  at  low 
concentrations,  it  may  be  difficult  to  obtain 
accurate  evaluations  of  the  first-order  biorate 
constant.  In  these  cases,  either  replacing  the 
materials  used  to  constnjct  the  reactor  with 
materials  of  low  permeability  or  increasing 
the  biomass  concentration  should  be 
considered. 

The  final  result  of  the  batch  testing  is  the 
measurement  of  a  biorate  that  can  be  used  to 
estimate  the  fraction  biodegraded.  if^.  The 
number  transferred  to  Form  III  is  obtained 
from  Form  XII,  line  9 

The  number  on  Form  XII  line  9  will  equal 
the  Monod  first-order  biorate  constant  if  the 
full-scale  system  is  operated  in  the  first-order 
range   If  the  full-scale  system  is  operated  at 
concentrations  above  that  of  the  Monod  first- 
order  range,  the  value  of  the  numb'r  un  line 
9  will  be  somewhat  lower  than  the  Monod 
first-order  biorate  constant.  With  supporting 
biorate  data,  the  Monod  model  used  in  Form 
XI!  may  be  used  to  estimate  the  effective 
biorate  constant  Kl  for  use  in  Form  III. 

If  a  reactor  with  headspace  is  used, 
analysis  of  the  data  using  equation  App.  C- 
b  is  valid  only  if  V'l  and  V^  do  not  change 
more  than  10%  (i.e.,  they  can  be 
approximated  as  constant  for  the  duration  of 
the  test!  Since  biodegradation  is  occurring 
onl\-  in  the  liquid,  as  the  liquid  concentration 
decreases  it  is  necessary  for  mass  to  transfer 
from  the  gas  to  the  liquid  phase.  This  mav 
require  vigorous  mixing  and'or  reducing  the 
volume  in  the  headspace  of  the  reactor. 

If  there  is  no  headspace  (e.g.,  a  collapsible 
reactor)  equation  .App,  C-6  is  independent  of 
Vi  and  there  are  no  restrictions  on  the  liquid 
volume.  If  a  membrane  or  bag  is  used  as  the 
f  ollapsible-volume  reactor,  it  may  be 
important  to  monitor  for  diffusion  losses  in 
the  s\'stem.  To  determine  if  there  are  losses, 
the  bag  should  be  used  without  biomass  and 
spiked  with  the  compound(s)  of  interest.  The 
concentration  of  the  compoundtsj  in  the 


reactor  should  be  monitored  over  time  The 
data  are  analyzed  as  describ<'d  alxive  for  the 
sealed  reactor  test 

3,  Quality  Control 'Quality  As!,urancf  iQAi 
QC)  .\  QA/QC  plan  outlining  the  procedures 
used  to  determine  the  biodegradation  rate 
constants  shall  be  prepared  and  a  copv 
maintained  at  the  source  The  plan  should 
include,  but  m<:\'  not  b*'  limited  to 

1,  A  description  of  the  apparatus  used  (e,g.. 
size,  volume,  method  of  supplying  air  or 
oxygen,  mixing,  and  sampling  procedures) 
including  a  simplified  schematic  drawing. 

2.  A  description  of  how  biomass  was 
sampled  from  the  activated  sludge  unit, 

3,  A  description  i     how  biomass  was  held 
prior  to  testing  (age  etc), 

4.  A  description  of  what  conditions  (tKJ, 
gas-liquid  equilibrium,  temperature,  etc)  are 
important,  what  the  target  values  are,  how 
the  factors  were  controlled,  and  how  well 
they  were  controlled 

5  A  description  of  how  the  experiment 
was  conducted,  including  preparation  of 
solutions,  dilution  procedures,  sampling 
profjedures,  monitoring  of  conditions,  etc. 

6  A  description  of  the  analytical 
instrumentation  ustd.  how  the  instruments 
were  calibrated,  and  a  summar\-  of  the 
precision  for  that  equipment 

7  A  description  of  the  analytical 
proc:edures  used.  If  appropriate,  reference  to 
an  A.STM.  EP.A  or  other  prtxjedure  mav  be 
used.  Otherwise,  describe  how  the  pnxedure 
is  done,  what  is  done  to  measure  precision. 
accurac>,  recovery  ,  etc    as  appropriate, 

8,  A  description   'f  how  data  are  captured, 
recorded,  and  stoit-d 

9  A  desciiption  of  the  equations  used  and 
their  solutions  including  a  reference  to  any 
software  used  for  calculations  and'or  curve- 
fitting. 

IV  Calculation  of  Fh,„ 

At  this  point,  the  individual  fp.o, 
determined  by  the  previously  explained 
procedures  must  be  summed  to  obtain  the 
total  Fb,„.  To  determine  the  F^.c  multiply  each 
compound  specific  f^K■  by  the  compound- 
spet  ific  average  mass  flow  rate  of  the  organic 
compound  in  the  wastewater  stream  (see 
regulation  for  instruction  on  calculation  of 
average  mass  flow  rate).  Sum  these  products 
and  divide  b\  the  total  wastewater  stream 
average  mass  flow  rate  of  organic 
compounds. 


Z(»hK,'xM,) 


F      -i^ 


Im, 


(Eqn  .App.  C-7) 


1=1 
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M=compound  specific  average  mass  flow  rate 
of  the  organic  compounds  in  the 
wastewater  (Mg/Yr) 
n=number  of  organic  compounds  in  the 
wastewater 
The  Fbu,  is  then  used  in  the  applicable 
compliance  equations  in  the  regulation  to 
determine  if  biodegradation  may  be  used  to 
comply  with  the  treatment  standard  without 
covering  and  venting  to  an  air  pollution 
control  device. 
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Compound 


1  Acetaldehyde  , 

3  Acetonitnle  

4  Acetophenone ... 

5  Acrolein  , 

8  Acrylonitrile  

9  Allyl  chloride  

10  Aniline  

12  Benzene 

14  Benzyl  chloride  

15  Biphenyl  

17  Bromoform  

18  1 .3-Butadiene  

20  CartXDn  disulfide 

21  Cartxin  tetrachloride  

23  2-Chloroacetophenone  

24  Chlorot)enzene  

25  Chloroform  

26  Chloroprene  

29  o-Cresol  

31  Cumene  

32  1.4-Dichlorobenzene(p)  

33  Dichloroethyl  ether 

34  1 .3-Dichlofopfopene  

36  N.N-Oimethylaniline  „ 

37  Diethyl  sulfate  

38  3,3'-Dimethylbenzidine  

40  1,1-Dimethylhydrazine  

42  Dimethyl  sulfate 

43  2.4-Dinitrophenol  

44  2,4-Dinitrotoluene  

45  1.4-Dioxane  

47  Ep»chlofohydnn  

48  Ethyl  acrylate  

49  Ethyltjenzene  „... 

50  Ethyl  chloride  (chloroethane) 

51  Ethylene  dibromide  

52  Ethylene  dichlonde  (1,2-Dichloroethane)  ... 

54  Ethylene  oxide  

55  Ethylidene  dtchloride  j  ^  i  -Dichloroethanei 

57  Ethylene  glycol  dimethyl  ether    

60  Ethylene  glycol  monoethyl  ether  acetate 

62  Ethylene  glycol  rrKinomethyl  ether  acetate 

64  Dtethylene  glycol  dimethyl  ether 

69  Diettiylene  glycol  diethyl  ether    

72  Ethylene  glycol  monobutyl  ether  acetate  ... 

73  Hexachlorobenzene  

7^  Hexachlorobutadiene 

75  Hexachloroethane 

75  Hexane  

78  Isophorone  

80  Methanol  

81  Methyl  bromide  (Bromomethane)  

82  Methyl  chloride  (Chloromethane)      

83  Methyl  chloroform  (1,1.1  -  Trichloroettiane)  . 


H,  @ 

Hl  @  25°C 

100°C 

{atm'mole  frac) 

(atnn/mole 

frac) 

4.87e+D0 

5.646-^01 

1.11e+00 

1.78e-t-01 

5.09e-01 

2.256-1-01 

4.57e+00 

6.616-^01 

5.45e+00 

6.676-^01 

5.15e+Q2 

2.266-^03 

9.78e-02 

1 .42e+00 

3.08e+02 

1.936+03 

1.77e+01 

2.88e+02 

2.27e+01 

1.27e+03 

2.96e+01 

3.98e-^02 

3.96e+03 

1.566-^04 

1.06e+03 

3.606+03 

1.68e*03 

1.696+04 

4.84e-02 

1.436+01 

2.09e+02 

3.126+03 

2.21  e+02 

1.346+03 

5.16e+01 

1.746+02 

9.12e-02 

2.446+01 

7.28e+02 

7.156+03 

1.76e+02 

1.95e+03 

1.14e+00 

3.576+01 

1 .97e+02 

1.446+03 

7.70e-0l 

5.676+02 

3.41e-0l 

4.226+01 

7.51e-05 

5.096-01 

9.lle-02 

l.57e+01 

2.23e-01 

1.43e+01 

2.846-01 

1 .506+02 

4.00e-0i 

9.62e+00 

3.08e-0l 

9.53e+00 

1 .86e+00 

4.346+01 

1.4le+0l 

3.016+02 

4.38e+02 

4.27e+03 

6.72e+02 

3.106+03 

3.61e+01 

5.156+02 

6.546-1-01 

5.066+02 

1.32e-t-01 

9.09e+01 

3.126-^02 

2.926+03 

1 .95e-KO0 

4.126+01 

9.86e-02 

6.036+00 

1.22e-0l 

6.936+00 

8.38e  -  02 

4.696+00 

1.19e-0i 

7.716+00 

2.75e-0l 

2.506+01 

9.456-^01 

2.576+04 

5.72e+02 

6.92e+03 

4.646-^02 

7.49e+04 

4.276-1-04 

9.446+04 

3.686-01 

1.68e+01 

2.896-01 

7.736+00 

3.81  e+02 

2.126+03 

4.90e-t-02 

2.846+03 

9.67e-f02 

5.73e+03 

84 

Me 

86 

Me 

88 

Me 

89 

Me 

90 

Me 

93 

Nai 

94 

NItr 

96 

2-N 

99 

Phc 

102 

Pr 

103 

Pr 

104 

Pr 

106 

St 

107 

1.- 

108 

Te 

109 

To 

112 

0-1 

113 

1.Z 

114 

1,1 

115 

Tr* 

116 

2,4 

117 

Tri 

118 

2;2 

119 

Vir 

120 

Vin 

121 

VIr 

123 

nv, 

124 

o-X 

125 

p-X 

UMI 
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Table  1— Continued 


Compound 


84 

86 

88 

89 

90 

93 

94 

96 

99 

102 

103 

104 

106 

107 

108 

109 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

123 

124 

125 


Methyl  ethyl  ketone  (2-Butanone)  

Methyl  isobutyl  ketone  (Hexone)  

Methyl  methacrylate  

Methyl  tert-butyl  ether 

Methylene  chloride  (Dk;hk>romethane) 

Naphthalene  

Nitrobenzene 


H,  @  25''C 

(atrrvmote  frac) 


Hi  @ 

lOCC 

(atnVmoJe 

trac) 


7.22e-KO0 

2.l7e+01 
7.83e-^00 
3.08e+0i 
l.64e-MJ2 
2.68e-^01 

2-Nitropropane i  ^  33e+00 

Phosgene ....!'l^.l. I  6.6ie+00 


ProptonaWehyde 
Propylene  dichloride 

Propylene  oxide 

Styrene  


1,1.2,2-Tetrachloroethane  

Tetrachksroethylene  (Perchloroethylene) 

Toluene 

o-Toluidine  

1 ,2,4-Trichloroben2ene 

1,1.2-Trichk)roettiane 

Trichtoroethytene  

2.4,5-Thchkxophenol 

Triethylamine  

2.2,4-Trimethylpentane 

Vinyl  acetate  

Vinyl  chtoride  

Vinylidene  chloride  (1,1-Dichloroethylene) 

nvXylene 

o-Xylene 

p>-Xylene 


7.80e-K02 
3.32e+00 
1 .59e-f^ 
i.98e+0l 
1  45e+02 
1.396+01 
.83e+02 
57e+02 
34e-01 
07e+02 
.58e+01 
67e+02 
84e-0i 
94e+O0 
85e+05 
.82e+0l 
47e+G3 
44e+03 
i3e+02 
716+02 
3e+02 


:  6.92e+0l 

,  3.726+02 

i  9.156+01 

:  2.676+02 

I  9.156+02 

■  7.106+02 

2.80e+01 

8.766+01 

3.516+03 

1  42e+02 

1 .276+03 

1 .846+02 

1,726+03 

1  996+02 

1.846+04 

2 106+03 

1  156+01 

1  046+03 

5.866+02 
7.666+03 
6.276+01 
2.576+02 
9  746+05 
2.806+02 
6.456+03 
1.406+04 
3.256+03 
2.556+03 
3.206+03 
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Determine  srte- 
specific  parameters 


1 


Identify  procedure  to  determine  the  fraction  of  each  regulated  organic  compound  biodegraded. 

Choose  from  procedure  1,2,3,  or  4. 


1   Use  EPA  Method  304A  or  Method  304B 


Use  EPA 
Method  304A 


I 


Use  EPA 
Method  304B 


Calculate  K1 

Complete 

Form  V 


I 


I 


2  Performance  data 
with  and  without 
blodegradation 


3.  Inlet  and  outlet 

concentration 

measurements 


4.  Batch  tests 


Calculate  K1 

Complete 

Form  I 


I 


Calculate  KL  and 

K1  from 

field  data,  existing 

or  similar  units 

Complete 

Form  iV 


Estimate  KL  from 

air  emission  models 

Complete  Form  II 


I 


Calculate  K1 

from 

field  data 

Complete 

Form  VI 


i 


Calculate  K1 

from 

batch  tests 

Complete 

Form  XII 


Estimate  KL  from 

air  emission  models 

Complete  Form  II 


Estimate  fe  and  fbio  from  estimates  of  K1  and  KL.    Complete  Form 


i 


Collect  estimates  of  fe  and  fbio  for 

each  regulated  organic  compound  in 

the  wastewater  strean 


Determine  Fbio  by  multiplying  each  fbio  by  the 

average  mass  flow  rate  for  that  compound, 

summing  the  product,  and  dividing  by  the  total 

stream  average  mass  flow  rate 


Figure  1 .    ALTERNATIVE  EXPERIMENTAL  METHODS  FOR 

DETERMINING  THE  FRACTION  OF  ORGANIC  COMPOUND 

BIODEGRADED  (Fbioj  IN  A  BIOLOGICAL  TREATMENT  UNIT 


UMI 
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Water  Trap 


If 


Sample  to  GC 


n 


1 


Injection  Point 


dj'.* 


Sparger 


j^g 


2 


Check  Valve 


Vent 


Air 
(<  15psi) 


Mass 

Flow 

Controller 


Figure  2.     Example  Aerated  Draft  Tube  Reactoi 


Ff>dpral    RfKrictPr    /    Vnl     R9     Mn     n    /    c-i^^.. 


Tn.-k.,.n...      ■^T        ^  r\r\^       /      n.     1.  i 
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Water  Trap 


Iniection  ^Oint 


/-^, 


(D-- 


•D 


bparger 


Sample  to  GC 


Recirculation 
Pump 


!-  I  n  I  •  r  *- 


nj 


xample  Sealed  Draft  luDe  Reactor 
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Form  I  DATA  FORM  FOR  THE 

ESTIMATION  OF  THE  EPA  METHOD  304B  FIRST  ORDER  BIORATE  CONSTANT 


NAME  OF  THE  FACILITY  for  site  specific  biorate  determination 


COMPOUND  for  site  specific  biorate  determination 


INLET  CONCENTRATION  used  m  EPA  METHOD  304B 


EXIT  CONCENTRATION  measured  by  EPA  METHOD  304B 


BIOMASS  (g/L)  This  is  the  dried  solids  that  arc  obtained  from  the 
mixed  liquor  suspended  solids  m  the  bench  scale  bioreactor 


TEMPERATURE  OF  BIOREACTOR  (deg.  C) 


VOLUME  of  EPA  METHOD  304B  bench  scale  bioreactor  (L) 


FLOW  RATE  of  waste  treated  in  lUc  bench  scale  bioreactor  {L]\r)        |  b 


CALCULATIONS  FROM  EPA  METHOD  304B  DATA  MEASUREMENTS 


RESIDENCE  TIME  (hr)  Divide  the  number  on  line  5  by  the  number 
on  line  6  and  enter  the  results  here. 


Concentration  Decrease  (g/m^).  Subtract  the  number  on  line  2  from 
the  number  on  line  1  and  enter  the  results  here. 


BIORATE  (g/m'-hr).  Divide  the  number  on  line  8  by  the  number  on 
line  7  and  enter  the  results  here. 


Product  of  concentration  and  biomass.  Multiply  the  number  on  line  2 
by  the  number  on  line  3  and  enter  the  results  here. 


BIORATE  K 1  (L/g  bio-hr)   Divide  the  number  on  Ime  9  by  the 
number  on  line  10  and  enter  the  results  here. 


Temperature  adjustment.  Subtract  25  dcg.  C  from  the  numbcfon  line 
4  and  enter  the  results  here. 


10 


11 


12 


Temperature  acyustment  factor.  1 .046  is  the  default  temperature 
adjustment  factor.  Enter  the  temperature  adjustment  factor  here. 


Biorate  temperature  ratio.  Raise  the  number  on  line  1 3  to  the  power 
of  the  number  on  line  12. 


BIORATE  Kl  at  25  deg.  C  (Ug  MLVSS-hr)    Divide  the  number  on 
line  1 1  by  the  number  on  line  14  and  enter  the  results  here. 


13 


14 


15 


Example 


METHANOL 


78 


0  075 


35 


U  Uo 


41.10 


7200 


75 


0  45 


3  89 


10 


1  046 


567 


ZJ 


Note:  With  Monod  kinetics,  use  Kmax=  1 000  to  convert  the  Monod  kinetics  to  first  order   If  a  difTcrcni 
temperature  adjustment  factor  than  the  default  is  entered  on  Ime  13  make  sure  that  the  adjustment  factor  used 
m  the  calculations  agrees  with  the  value  entered  on  Ime  13 
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Form  II 


PROCEDIRES  FORM  FOR  THE 
ESTIMATION  OF  THE  KL  FROM  UNIT  SPECIFICATIONS 


NAME  OF  THE  FACILITY  for  sue  specific  biorate  determination 


NAME  OF  UNIT  for  site  specific  biorate  determination 


NAME  OF  COMPOUND 


HENRY'S  LAW  cpnstant  for  the  compound  (mole  fraction  in  gas  per  mole 
fraction  in  water  at  25  degrees  Celsius)         


IDENTI 


Y  THE  TYPE  OF  U^IT 


UNIT 


Quiescent  unpoundment 


Surface  agitated  impoundment 


bufl'acc  ggiljicd  impoundinciu  vmui  :>uDnicrgcd  air 


Unit  agiuted  b\  submerged  aeration  gas 


EPA  Method  304A,  Covered  unit.  L^'OX  system,  or  bench 
scale  reactor  


(check  one  box  below) 


PROCEDLTIES  BASED  UPON  THE  TYPE  OF  LT^IT 


PROCEDLTIE  TO  FOLLOW 


Use  the  quiescent  impoundment  model  to  determine  KL.  Use  Kq  as  KL  as  determined 
from  Form  VII  __^ 


Use  the  quiescent  impoundment  model  to  determine  KL  for  the  quiescent  zone.  Form  VII 
Use  the  aerated  impoundment  model  to  determine  KL  for  the  agitated  surface,  Form  VIII. 


Use  the  quiescent  impoundment  model  to  determine  Kq  for  the  quiescent  zone.  Form  VII. 
Use  the  aerated  impoundment  model  to  determine  KL  for  the  agitated  surface,  Form  VIII. 
The  total  system  KL  is  the  sum  of  the  KL  from  Form  VIII  and  the  equivalent  KL  from  Form 
V    Use  the  submerged  air  rate  as  the  vent  rate  in  form  V 


Use  the  aerated  unpoundment  model  to  determine  KL  if  the  surface  is  agitated.  Use  the 
quiescent  impoundment  model  if  the  surface  is  not  agitated.  KL  mcludes  the  effect  of 
volatilization  m  the  au-  discharge    See  section  5  6  1m  AIR  EMISSIONS  MODELS  FOR 
WASTE  AND  WASTEWATER  (EPA-453/R-94-080A)      The  total  system  KL  is  the  sum 
of  the  KL  from  Form  Vlli  and  the  equivalent  KL  from  Form  V.  Use  the  submerged 
au"  rate  as  the  vent  rate  m  Form  V  


KL  for  the  surface  is  assumed  to  be  equal  zero    Determine  equivalent  KL  based  upon  au- 
discharge  Use  Form  V  for  EPA  Method  304 A  or  if  the  concentration  in  the  vent  is  not 
measured    Use  Form  V- A  if  the  concentration  m  the  vent  is  measured. 


Estimate  of  KL  obtamed  from  above  procedures  (m/s) 


UMI 
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Form  II-.^ 


PROCEDlfRES  FORM  FOR  THE 
ESTIMATION  OF  THE  KL  FROM  WATER  7 


NAME  OF  THE  FACILITY  for  site  specific  biorate  determination 

NAME  OF  UNIT  for  site  specific  biorate  determination 

NAME  OF  COMPOUND 


HENRrS  LAW  COMPOUND 


IDENTIFY  THE  TYPE  OF  UNIT 


Qtiiescent  impoundment 


Surface  agitated  impoundment 


Surface  agitated  impoundment  with  submerged  nir 


Unit  agitated  by  submerged  aeration  gas 


Covered  unit,  UNOX  system,  bench  scale  reactor 


(check  one  box  below) 


PROCEDURES  BASED  UPON  THE  TYPE  OF  UNIT 


unit 


procedure  to  follow 


Use  the  quiescent  impoundment  model  to  determine  KL 


Use  the  aerated  impoundment  model  to  determine  KL  for  the  combmed  agitated  surfaces  and 
quiescent  surfaces. 


Use  the  aerated  impoundment  model  to  determine  KL  for  the  combmed  agitated  surfaces  and 
quiescent  surfaces. 


Use  the  aerated  impoundment  model  to  determine  KL  if  the  surface  is  agitated.  Use  the 
quiescent  impoundment  model  if  the  surface  is  not  agitated  KL  includes  the  etfect  of 
volatilization  m  the  air  discharge.  See  section  5  6  1  m  AIR  EMISSIONS  MODELS 
FOR  WASTE  AND  WASTEWATER  (EPA-4S3/R-94-080A) 


KL  for  the  surface  is  assumed  to  equal  zero   Select  the  covered  umt  opuon  with  the 
aerated  impoundment  model. 
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1997 


1    Formll!                                DATA  FORM  FOR  THE  ESTIMATION  OF 

1                THE  COMPOUND  FRACTION  BIODEGRADED  AND  AIR  EMISSIONS 

NAME  OF  THE  FACILITY  for  site  specific  biorate  detemiination 

example 

COMPOUND  for  site  specific  biorate  determination 

methanol 

1    ESTIMATE  OF  Kl  from  Form  1  line  i  I.  Form  V  line  15. 
1    Form  V-A  line  15,  Form  FV'  line  14.  Form  VI  line  13.  or 
FonnXIIlinc9  (UgMLVSS-hr) 

I 

389 

1    BIOMASS  (g/L)  This  is  the  dned  solids  that  are  obtained  from 
1    the  mixed  liquor  suspended  solids  in  the  full-scale  bioreactor 

2 

2.4 

1    VOLUME  of  full-scale  s>  stem  (cubic  meters] 

3 

2700 

AREA  of  the  liquid  surface  of  the  full-scale  s\stem  (square 

4 

1500 

1    ESTIMATE  OF  ia  from  Form  11.  !!-.A,  1\  ,  V,  V-A, 
1     orV-B    (m/s) 

5 

00000036 

FLOW  RATE  of  waste  treated  m  ftill-scale  bioreactor  (m^'s) 

6 

0  1565 

CALCULATIONS  FROM  ESTIM.ATES  OF  Kl  AND  KL 

BIORATE  (mVs)  Multiply  the  numbers  on  lines  1,  2,  and  3 
together  and  divide  the  results  by  3600  Enter  the  results  here 

7 

70020000 

AIR  STRIPPING  (mVs)    Muluply  t^ie  numbers  on  Imes  4  and  5 
together    Enter  the  results  here 

8 

00054000 

EFFLUENT  DISCHARGE  (mVs)    Enter  the  number  on  Ime  6 
here 

9 

0.1565000 

TOTAL  of  the  three  loss  mechanisms  Add  the  numbers  on  Imes 
7,  8,  and  9    Enter  the  results  here 

10 

7.1639000 

Fraction  biodcgraded    Divide  the  number  on  Ime  7  by  the 
number  on  line  10  and  enter  the  results  here 

11 

0.9774006 

Fraction  air  emissions;    Divide  the  number  on  Ime  8  by  the 
number  on  line  10  and  ento-  the  results  here 

12 

0.0007538 

Fraction  remaining  m  unit  eflluent     Divide  the  number  on  Ime  9 
by  the  number  on  line  10  and  enter  the  results  here 

13 

0.0218456 

Total  add  the  numbers  on  lines  M .  1 2.  and  13  The  sum  should 
equal  10 

14 

1.0000000 

i 

UMI 


Federal  Register  /  Vol.  62.  No.  12  /  Friday.  January  17,  1997  /  Rules  and  Regulations  2815 


Form  IV  DATA  FORM  FOR  THE  ESTIMATION  OF  Kl  AND  KL 

FROM  FULL  SCALE  UNIT  DATA  WITH  AND  WITHOUT  BIODEGRADATION 


For  a  general  discussion  of  this  approach,  see  Air  Emissions  Models  for  Waste  and  Wastewater  EPA- 
453/R-94-080A,  Chapter  5,  November  1994 


NAME  OF  THE  FACILITY  for  site  specific  biorate  determination 


COMPOUND  for  site  specific  biorate  determination 


BIOMASS  (g/L)  This  is  the  dried  solids  that  are  obtained  firom  the 
mixed  liquor  suspended  solids  in  the  full-scale  bioreactor. 


VOLUME  of  full-scale  system  (cubic  meters) 


AREA  of  the  liquid  surface  of  the  full-scale  system  (square  meters) 


INLET  CONCENTRATION  of  compound  jg/m'  or  ppmw) 


EXIT  CONCfc.NTRA riON  ol'compouu  ^t^ m  ur  pprii'.s ) 


EXIT  CONCENTRATION  (NO  BIODEGRADATION)  of  compound 
(g/m^  or  ppmw)  


FLOW  RATE  of  waste  treated  in  the  full-scale  bioreactor  (mVs) 


example 


methanol 


2.4 


2700 


1500 


133,5 


i'j.?  I 


133 


0.1565 


ESTIMATES  OF  Kl  AND  KL  FROM  FIELD  DATA  WITH  AND  WITHOUT  BIODEGRADATION 


REMOVAL  WITH  BIODEGRADATION  (g/s)  Subtract  the  number 
on  line  5  from  the  number  on  line  4  and  multiply  the  results  by  the 
number  OP  Une  7.    Enter  the  results  here. 


REMOVAL  WITHOUT  BIODEGRADATION  (g/s)  Subtract  the 
number  on  line  6  fixxn  the  number  on  line  4  and  multiply  the  results  by 
the  number  on  line  7.    Enter  the  results  here. 


KLA  ESTIMATE   (mVs)    Divide  the  number  on  hne  9  by  the 
number  oo  line  6.  Enter  the  results  here. 


Kl  B  V  +  KL  A  ESTIMATE   (mVs)    Divide  the  number  on  line  8 
by  the  number  00  hne  5.  Enter  the  results  here.   


KIBV   ESTIMATE   (mVs)    Subtract  the  number  on  line  10  from 
the  number  00  tine  II.  Enter  the  results  here. 


19238545 


0.078250 


10 


11 


12 


Product  of  B  and  V.  Multiply  the  number  on  line  1  by  the  number  on 
hne  2  and  enter  the  results  here. 


Kl  ESTIMATE   (UgMLVSS-hr)    Divide  the  number  on  Une  12  by 
the  number  on  hne  13  and  multiply  by  3600  s/hr   Enter  the  results 
here. 


I    KL 


KL    ESTIMATE    (m/s)    Divide  the  number  on  line  10  by  the 
number  on  line  3.  Enter  the  results  here 


0000588 


820108 


1.819520 


13 


14 


15 


6480 


1.010844 


00000004 
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Form  V 


DATA  FORM  FOR  THE  ESTIMATION  OF  Kl  FOR  EPA  METHOD  304A 
OR  FROM  A  COVERED.  VENTED  BIODEGRADATION  UNIT. 


For  a  general  discussion  of  this  approach,  see  Air  Emissions  Models  for  Waste  and  Wastewater,  EPA- 
4S3/R-94-080A,  Chapter  5.  November  1994 


NAME  OF  THE  FACILITY  for  site  specific  biorate  determination 


COMPOUND  for  site  specific  biorate  determination 


BIOMASS  (g/L)  This  is  the  dned  solids  that  are  obtained  from  the 
nuxed  liquor  suspended  solids  m  the  unit 


VENT  RATE  of  total  gas  leaving  the  umt  (G,  mVs) 


TEMPERATURE  of  the  hquid  in  the  unit  (deg  C) 


INLET  CONCENTRATION  of  compound  {sjm^  or  ppmw) 


ESTIMATE  OF  Henry's  law  constant  (H,  g,m'  in  gas  /  g/m'  in  liquid) 
Obtained  from  Form  IX 


AREA  OF  REACTOR  (m-) 


VOLUME  OF  REACTOR  (m') 


FLOW  RATE  of  waste  treated  m  the  unit  (mVs) 


example 


methanol 


0.075 


25 


100 


0.00021 


3400 


1 0000 


0.146 


CALCULATION  OF  THE  ESTIMATE  OFKl 


TOTAL  REMOVAL    (g/s)  Subtract  the  number  on  Une  5  from  the 
number  on  Une  4  and  multiply  the  result  by  the  number  on  Ime  9 
Enter  the  results  here  __^ 


[HG]  ESTIMATE    (raVs)     Muluply  the  number  on  line  2  by  the 
number  on  line  6    Enter  the  results  here 


[Kl  B  V  +  H  G]    (mVs)    Divide  the  number  on  Ime  10  by  the 
number  on  hne  5    Enter  the  results  here  


[Kl  B  V]    ESTIMATE   (mVs)    Subtract  the  number  on  line  1 1  from 
the  number  on  line  12    Enter  the  results  here 


10 


11 


12 


13 


13.870000 


0  000021 


2.774000 


2.773979 


1 


If  the  number  on  line  1 1  is  greater  than  the  number  on  Ime  13,  this  procedure  cannot  be  used  to  demonstrate 
that  the  compoui>d  is  biodegradable   Do  not  complete  lines  14  and  15 


Product  of  B  and  V    Multiply  the  number  on  Ime  I  by  the  number  on 
line  8  and  enter  the  results  here  


Kl  ESTIMATE   (IVg  MLVSS-hr)     Divide  the  number  on  Ime  13  by 
the  number  on  Une  14  and  multiply  by  3600  s/hr    Enter  the  results 


here. 


EQUIVALENT  KL   Divide  the  number  on  line  1 1  by  the  number  on 
line  7    Enter  the  results  on  Imc  16  


14 


15 


16 


750.000000 


13.315099 


6  18e-09 


This  form  may  be  used  to  estimate  the  Equivalent  KL  with  mput  data  for  lines  2, 6,  and  7. 
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Form  V-A       DATA  FORM  FOR  THE  CALCULATION  OF  K 1  FROM  A  COVERED. 

VENTED  BIODEGRADATIN  UNIT    THE  VENT  CONCENTRATION  IS  MEASURED 


For  a  general  discussion  of  this  approach,  see  Air  Emissions  Models  for  Waste  and  Wastewater.  EPA- 
4S3/R-94-080A.  Chapter  5,  November  1994. 


NAME  OF  THE  FACILITY  for  site  specific  biorate  determination 
COMPOUND  for  site  specific  biorate  detennination 


BIOMASS  (g/L)  This  is  the  dried  solids  that  are  obtamed  from  the 
mixed  liquor  suspended  solids  m  the  unit. 


VENT  RATE  of  total  gas  leavmg  the  unit  (G,  mVs) 
TEMPERATURE  of  the  liquid  m  the  umt  (deg.  C) 


INLET  CONCENTRATION  of  compound  (Ci,  g/m^  or  ppmw) 


EXIT  CONCENTRATION  of  compound  (Ce.  g/m^  or  ppmw) 


VENT  CONCENTRATION  ol  compound  iC\.  &ni  ) 


AREA  OF  REACTOR  SURFACE  (m^) 


VOLUME  OF  REACTOR  (m^) 


FLOW  RATE  of  waste  treated  in  the  unit  (mVs) 


example 


methanol 


0075 


25 


100 


OUUI 


3400 


10000 


0  146 


CALCULATION  OF  THE  ESTIMATE  OF  Kl 


TOTAL  REMOVAL  (g/s)  Subtract  the  number  on  line  5  from  the 
number  on  line  4  and  multiply  the  results  by  the  number  on  Ime  9 
Enter  the  results  here. 


[  G  Cv/Ce]  ESTIMATE   (mVs)    Multiply  the  number  on  line  2  by  the 
number  on  line  6  and  divide  by  the  numbfer  on  line  5    Enter  the  results 
here. 


11 


13.87 


0000020 


[Kl  B  V  +  G  Cv/Ce]   (mVs)    Divide  the  number  on  line  10  by  the 
number  on  line  5.  Ento- the  results  here. 


12 


2  77 


[Kl  B  V]    ESTIMATE   (mVs)    Subtract  the  number  on  Ime  1 1  from 
the  number  on  line  12.  Enter  the  results  here. 


13 


2.77 


If  the  number  oo  line  1 1  is  greater  than  the  number  on  line  13,  this  procedure  cannot  be  used 
demonstrate  that  the  compound  is  biodegradable.  Do  not  complete  Imes  14  and  15 


to 


Product  of  B  and  V.  Multiply  the  number  on  line  1  by  the  number  on 
line  8  and  enter  the  results  here. 


14 


75000 


Kl  ESTIMATE   (Ug  MLVSS-hr)    Divide  the  number  on  Ime  1 3  by 
the  number  on  line  14  and  multiply  by  3600  s/hr   Enter  the  results 
here. 


15 


13  30 


EQUIVALENT  KL.  Divide  the  number  on  line  1 1  by  the  number  on 
line  7    Enter  the  results  here 


16 


5  9e-09 


This  form  may  be  used  to  calculate  the  Equivalent  KL  with  mput  data  for  Imes  2,  5.  6,  and  7. 
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Form  V-B            DATA  FORM  FOR  THE  CALCULATION  OF  EQUFVALENT  KL 
FROM  A  VENTED  BIODEGR^ADATrN  L^IT  WITH  AN  AIR  SLTPORTED  COVER. 

rHtVb.M  LUNLENIK.A1IU.N  15  MhASLRED                                                                                      J 

NAME  OF  THE  FACILITY  for  Mte  specific  biorate 
1    determination 

example 

COMPOUND  for  site  specific  b;orate  determination 

methanol 

Vent  rate  of  total  gas  entering  the  cover  (m's) 

1 

120 

1    Vent  rate  of  total  gas  leaving  the  co\  er  transferred  to  a  control  device 
(m'/s) 

2 

100 

TEMPER.ATURE  of  the  liquid  m  the  unit  ideg  C) 

3 

25 

Area  of  air  supported  cov  er  ( m^ 

4 

1950 

Pe^meabliI^  through  the  cover  !cm/s) 

5 

5E-6 

VENT  CONCENTRATION  ot  cumpound  i  gm'i 

6 

00022 

1    EXIT  CONCENTRATION  of  compound  i  §  m '  or  ppmw) 

7 

10.57 

1    AREA  OF  REACTOR  SURFACE  tm-i 

8 

1500      1 

Performance  of  vent  control  device  ("o  control  > 

9 

95 

CALCULATION  OF  THE  ESTIMA  ;  F  OF  EQl  TvALENT  KL                                                               | 

Loss  of  forced  air  in  the  cover  due  tij  leakage    irnVs)  Subtract  the 
number  en  line  2  from  the  number  on  line  '      Enter  the  results  here^ 

10 

20 

Loss  of  compound  m  forced  air    (g/s)    Multiply  die  number  on  line  10 
bv  the  number  on  kne  6      Enter  the  results  here 

11 

0,044 

1    L-oss  of  compound  by  pcnmeatmn  through  cover    (g/s).  Line  4  times 
luie  .^,  line  6,  and  divide  bv  10(J    Enter  the  results  here 

12 

0 

Loss  of  compound  b\  permeation  ihrough  vent  (g/s).  Lme  2  times  line 
1    6    Enter  the  results  here 

13 

0  22 

Treatment  of  compound  in  conLrci  de-  !ce  (g.'s).  Line  1 3  tLmes  lme  9, 
divided  bv  100    Enter  the  rcsulLs  here 

14 

0  209 

1    Total  removal  from  au-  phase  ig,  s )  Sum  of  i  1    12.  and  1 3 

15 

0,264 

1    Total  treatment  effectiveness  Co)  Line  14  divided  b\  15  times  100 

16 

79  1666 

[G  Cv  Cel  ESTIMATE  ^m'  s.  Divide  ii.ne  15  h%  line  " 

17 

0  025 

1    EQUTVALENT  kL    Di\  idc  the  number  .;n  j.iie  , ""  b\   line  8 

18 

1.67e-05 

The  pe^meablll^  is  the  ratio  of  the  ,'lu.\   g,  cnr  ^  lo  :hc  gas  concentration  (g/'cm'^). 

If  the  gas  IS  generated  b\  the  unit,  the  g.is  entering  the  cover  may  be  estimated  from  an  estimate  of  the  cover 

leak  rate  and  Lhe  total  gas  transferred  to  the  control  device 
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1    Form  VI                         DATA  FORM  FOR  THE  ESTIMATION  OF  Kl                                        1 
FROM  FULL  SCALE  UNIT  DATA  WITH  BIODEGRADATION 

NAME  OF  THE  FACILITY  for  site  specific  biorate  determination 

■ 

example 

COMPOUND  for  site  specific  bioratc  determination 

methanol 

BIOMASS  (g/L)  This  is  the  dned  solids  that  are  obtained  from  the 
mixed  liquor  suspended  solids  m  the  full-scale  bioreactor. 

1 

0075 

VOLUME  of  full-scale  svstem  (cubic  meters) 

2 

• 

100000 

AREA  of  the  liquid  surface  of  the  full-scale  svstem  (square  meters) 

3 

10000     1 

INLET  CONCENTRATION  of  compound  (g/m'  or  ppmw) 

4 

100 

EXIT  CONCENTRATION  of  compound  (g/m^  or  ppmw) 

5 

5 

ESTIMATE  OF  KL  from  Form  11  (m/s) 

6 

0  0000 1 

FLOW  RATE  of  waste  treated  m  the  full-scale  bioreactor  (mVs)             7 

0  146 

1    CALCULATION  OF  THE  ESTIMATE  OF  Kl   FROM  FIELD  DATA                                                  | 

j    REMOVAL  WITH  BIODEGRADATION  (g/s)  Subtract  the 
1    ni'mbcr  on  Ime  5  from  the  number  on  line  4  and  multiply  the  results 
by  the  number  on  line  7     Enter  the  results  here. 

8 

13  87 

[KL  A]  ESTIMATE    (mVs)     Multiply  the  number  on  Imc  3  by  the 
number  on  Ime  6    Enter  the  results  here 

9 

0  10 

[Kl  B  V  +  KL  A]     (mVs)     Divide  the  number  on  line  8  by  the 
number  on  Ime  5    Enter  the  results  here 

10 

2  ":'4 

[Kl  B  V]    ESTIMATE    (mVs)     Subtract  die  number  on  line  9 
from  the  number  on  Ime  10    Enter  the  results  here 

i  1 

2  6:"4 

Product  of  B  and  V    MuJuply  the  number  on  Ime  1  by  the  number 
on  Ime  2  and  enter  the  results  here. 

12 

7500 

Kl  ESTIMATE    (L/'g  MLVSS-hr)    Divide  the  number  on  Ime  11 
1    by  the  number  on  Ime  1 2  and  multiply  by  3600  s-%    Enter  the 
1    results  here. 

13 

1  28352 

VOL 

2820 

Federal  Register  /  Vol.  62.  No.  12  /  Friday,  January  17,  1997  /  Rules  and  Regulations 

FORM  VII 

DATA  FORM  FOR  CALCULATING  THE 
MASS  TRANSFER  COEFFICIENT  FOR  A  QUIESCENT  SURFACE  IMPOUNDMENT 

Facility  Name 

6  2 

Waste  Stream  Compound; 

Enter  the  following 

- 

ISS 


F  •  Impoundment  fetch  (m) 

D  -  Impoundment  depth  (m) 

U,o  •  Windspeed  10  m  above  Ijqiud  surface  (m/s) 

D,  -  Diffusivity  of  compound  in  water  (cmVs) 

D„^  -  Dififiisivity  of  ether  in  water  (cm/s) 

jio  -  Viscosity  of  air.  (g/cm-s) 

Po  -  Density  of  air,  (g/cm^) 

D,  -  DifFusivi^'  of  compound  in  Jir    cm-  sT 

A  -  Area  of  impoundmeni.  (m- ) 

H  -  Henry's  law  constant,  (atm-m^/g  mol) 

R  -  Universal  gas  constant,  (atm-mVg  mol    K) 

Hl  -  Viscosity  of  water,  (g/cm-s  i 

Pl  -  Density  of  liquid,  (g/cm' ) 

T  -  Impoundment  temperature.  (  C) 

Calculate  the  foUowmg 

Calculate  F/D: 


A.     Calculate  the  liquid  phase  mass  transfer  coefficient,  k,^,  using  one  of  the  following  procedures,  (m/s) 
1        Where  F/D  <  14  and  L,,,  >  3  25  m/s,  use  the  foUowmg  procedure  from  MacKay  and  Yeun: 
Calculate  the  Schmidt  number  on  the  liquid  side,  Sc^,  as  follows: 


Calculate  the  fnctjon  velocity.  L",  as  follows,  (m/s); 
U*  =  O.Ol  xU,o(6  i  ^0,63U,o)" 

Where  U*  is  >  0  3,  calculate  k,  as  follows: 
kt-(10x  10-*)*  (34  1  X  iO'^rxSc^^' 

Where  U*  IS  <  0  3,  calculate  V^  as  follows 
k^  =  (l  Ox  10*)  Ml44x  IG-^KU'r-xSc^^ 


2        For  all  other  values  of  FT)  and  L  „  calculate  k^  usmg  the  foUowmg  procedure  from  Springer ' 


•Springer.  C  ,  P  D  Lunnev.  and  K  T  Valsaraj    Emission  of  Hazardous  Chemicals  from  Surface 
and  Near  Surface  Impoundments  to  Air    U  S  Environmental  Protection  Agency,  Solid  and  Hazardous  Waste 
Research  Division    Cmcinnati,  OH    Project  Number  808161-02.  December  1984. 
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Where  1],^  is  <  3  25  m/s,  calculate  Icl  as  follows 
k,  =  2.78xlO^(DyD^)^ 

Where  U,o  is  >  3  25  and  14  <  F/D  <  5 1  2.  Calculate  k,  as  follows 
k^  -  (2.605  X  10-'(F/D)  +  1.277  x  10  ')  U,o-  {DJD^f' 

Where  U,o  >  3.25  m/s  and  F/D  >  5 1  2,  calculate  k^^  as  follows 
k,  =  (2,611xlO')U,o^(DyD«^r 


B     Calculate  the  gas  phase  mass  transfer  coefficient,  k^,  usmg  the  following  procedure  from  MacKay  and 
Matsasugu,  (m/s):^ 

Calculate  the  Schmidt  number  on  the  gas  side,  Scq,  as  follows:  SCq  =n^PoD. 


Calculate  the  effective  diameter  of  the  impoundment,  d^  as  follows,  (m) 

d,  =  (4A/7i)°' 

Calculate k,i  as  follows,  (m/s)  k;  =  4  82  \  10'  U  °"*  Sc--"*'  d/" 
C.     Calculate  the  parution  coefficient,  Keq,  as  follows:  Keq  =  H/(R(T+273)] 


D     Calculate  the  overall  mass  transfer  coefficient,  K,,  as  follows,  (m/s) 
l/K,=  l/kL+l/Keq-ko 

Where  the  total  unpoundmcnt  surface  is  quiescent 

Where  a  portion  of  the  impoundment  surface  is  turbulent,  continue  with  Form  VIII 


^Hwang,  S.  T   Toxic  Emissions  from  Land  Disposal  Faci hues.  Environmental  Progress.  146-52. 
February  1982. 
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F0R.V1  VIM 

DATA  FORM  FOR  CALCULATING  THE 
MAS<;  TR  AN'^FFR  mPFPiriFVT  POR  ^N  AFR  ATED  ^^URFACE  IMPOlfNDMENT 


Facilitv  Name 


Waste  Stream  Compound 
Enter  the  foUowing 


J  -  Oxygen  transfer  rating  of  surface  aerator  db  Oylir-hp) 

POWR  -  Total  pov\er  lo  aerators,  (hp) 

T  -  Water  temperature.  (  C ) 

0,  -  Oxygen  transfer  correction  factor 

MW,^  -  Molecular  weight  of  liquid 

A,  -  Turbulent  surface  area  of  impoundment.  ( ft") 

(If  unknown,  use  values  from  Table  1  s 
^  -  "^cLil  -I  rf,":cc  area  of  inipoundmcnt.  nV) 
Pl  -  DensitN  of  liquid,  (Ib/tV'i 
D,  -  Diffusivitv  of  constituent  in  water,  (cm-  s) 

D  -  Diffusivirv  of  owgen  m  water,  cm'/s) 

d  -  Impeller  djamctcr,  (cm) 

w  -  RotaUonal  speed  of  impeller,  irad's) 

p,  -  Density  of  air,  (gm/'cm') 

N  -  Number  of  aerators 

g,  -  Graviution  constant,  (lb„-fts-'1b,) 

d'  -  Impeller  diameter,  (ft) 

D,  -  DifJusivity  of  constituent  m  air  (cm-  s) 

MW,  -  Molecular  weight  of  air 

R  -  Umversal  gas  constant  (atm-mVg  moi    C) 

H  =  Henry's  law  constant,  I  atm-m'  g  moi ) 

Calculate  the  following. 


A      Calculate  the  liquid  phase  mass  transfer  coefficient,  k^^.  usmg  the  following  Equation  from 
Thibodeaux:',* 

k^  =  [8  22  X  10-'  J  (POWRXI  024}'  -^  0.  nr  MW;'(Va,pJ)  (D^   D.    , .  f\  (m/s) 


^GCA  Corporation  Emissions  Data  and  Model  Review  for  Wastewater  Treatment  Operations. 
Draft  Technical  Note  Prepared  for  L  S  Environmental  Protection  Agency  Contract  No  68-01-6871, 
Assignment  49    August  1985    p  4-2 

^Hwang.  S  T    Toxic  Emissions  from  Land  Disposal  Facilities  Environmental  Progress   i  46-52 
Fcbruarv  1982 
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B      Calculate  the  gas  phase  mass  transfer  coefTicient.  ko.  using  the  following  procedure  from  Reinhardt/ . 

Calculate  the  viscosity  of  air.  n„  as  follows,  (g/cm  s) 
ji,  =  4.568  X  10    T+  1  7209  x  lO"^ 

Calculate  the  Reynold's  number  as  follows 

R,  =  dS*'py^.  ^ 

Calculate  power  to  impeller.  P,,  as  follows.  (ft.lb/s) 
P,  =  0.85(POWR)550/N 

Calculate  the  power  number,  p.  as  follows- 

p  =  P,&/(p,d'^w^)  ______ 

Calculate  the  Schmidt  number,  Scq,  as  follows: 

Sco  =  ^yp  A  

Calculate  the  Fronde  number,  F_  as  follows 

F,  =  d"w-/g,  

Calculate  k^  as  follows: 

ko  =  1.35  X  10"  R.'  «  p-^^  Sco"  F,-«^'  D.MWyd,  (m/s)  

C.  Calculate  die  partition  coefficient,  Keq,  as  follows: 

Keq  =  H/(R(T+273)]  

D.  Calculate  the  overall  turbulent  mass  transfer  coefficient,  K,,  as  follows  (m/s) 
1/K,  =  l/kt,  +  1/Keq.ko 


E.     Calculate  the  quiescent  mass  transfer  coefficient,  K,,  for  die  impoundment  using  Form  VU. 


F.     Calculate  the  overall  mass  transfer  coefficient,  KL,  for  the  impoundment  as  follows 


KL  = 


K^iA-A^)    *  K^A,^ 


^GCA  Corporation  Emissions  Data  and  Model  Review  for  Wastewater  Treatment  Operations 
Draf^  Technical  Note  Prepared  for  US  Environmental  Protccuon  Agencv  Contract  No  68-0 1  -687 ! , 
Assignment  49.  August  1985  p  4-3 

•"Reinhardt,  J.  R.  Gas-Side  Mass-Transfer  Coefficient  and  Interfacial  Phenomena  of  Flat-Bladed 
Surface  Agitators.  Ph.D.  dissertation.  University  of  Arkansas,  Fayetteville,  Ar    1977   p  48. 
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Table  I.  Ti 

jrbulent  Areas  and  Volumes  for  Surface  Agitators' 

w.  Motor 

A,,  Turbi 

ilent  area. 

Effective 
depth,  ft 

V,  Agitated 
volume,  ft^ 

horsepower, 
hp 

ft^ 

m" 

av,  Area  per 
volume  ft^/ft^ 

5 

1  "^7 

16.4 

10 

1,767 

0  100 

75 

201 

18.7 

10 

2,010 

0  100 

10 

227 

21 

105 

2,383 

0.0952 

.    15 

284 

26.4 

11 

3,119 

0,0909 

20 

346 

32.1 

11  5 

3,983 

0.0870 

23 

415 

38.6 

12 

4,986 

0,0833 

30 

491 

45.7 

12 

5,890 

0.0833 

40 

661 

6!  4 

13 

8,587 

0.0769 

SO 

855 

79.5 

14 

11.970 

0.0714 

60 

1,075 

iOO 

15 

16,130 

0.0666 

75 

1,452 

1  ?  5 

16 

23,240 

0,0625 

100 

2.206 

205 

18 

39,710 

0.0555 

1997 


'Data  for  a  high  speed  ( 1 .200)  rpm)  aerator  with  60  cm  propeller  diameter  (d). 
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Form  IX           DATA  FORM  FOR  THE  ESTIMATION  OF  THE  HENRYS  LAW 
CONSTANT  FOR  A  COMPOUND  IN  THE  BIOLOGICAL  TREATMENT  1 

UNIT 

NAME  OF  THE  FACILITY  for  site  specific  biorate  detennination 

example 

• 

COMPOUND  for  site  specific  biorate  determination 

methanol 

LISTED  HENRY'S  LAW  VALUE  AT  25  degrees  Celsius 
(Table  1 ,  ratio  of  mol  fi-action  m  gas  to  mole  fraction  in  water) 

1 

2885 

TEMPERATURE  of  the  liquid  m  the  unit  (deg.C) 

2 

25 

CALCULATION  OF  K 

1    Temperature  adjusted  Henry's  law  value  (equals  the  value  on  Ime  1  if 
the  temperature  on  line  2  is  25) 

3 

02885 

Discuss  basis  of  temperature  adjustment 

Temperature  m  degrees  Kelvin    Add  273  16  to  the  number  on  line  2 


Enter  the  results  here 


Temperature  ratio    Divide  273  1 6  by  the  number  on  Imc  4    Enter  the 
results  here. 


Henry's  Law  adjustment  factor   Multiply  the  number  on  luie  5  by 
0,804  and  enter  the  results  here. 


Henry's  Law  value  (g/m3  gas  per  g/m3  liquid)  Multiply  the  number 
on  line  3  by  the  number  on  line  6  and  divide  the  results  by  1 000 
Enter  the  results  here  and  on  Form  V  Ime  6 


Henry's  Law  value  (atm  m3  per  mol )  Divide  the  number  on  line  3 
by  55555  and  enter  the  results  here. 


298  1600 


09162 


0  7366 


0  000213 


0  000005 
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FormX                              DATA  FORM  FOR  THE  CALCULATION  OF                                          i 
THE  HENRYS  LAW  CONSTANT  FOR  A  COMPOUND  IN  A  SEALED  BATCH  TEST        1 

NAME  OF  THE  FACILITY  for  site  specific  biorate  determination 

example 

1  COMPOUND  for  sue  specific  biorate  determination 

.  methanol 

[reactor  HEADSPACE  volume.  (L) 

I 

' 

1  REACTOR  LIQUID  VOLUME  (L) 

2 

10 

TEMPERATURE  of  the  liquid  in  the  unit  (deg  C) 

3 

25 

Wastewater  compounds  are  biodegraded  bv  biomas.s  m  a  sealed  batch  test.  For  the  compound  listed  above,  a  data 
set  of  liquid  and  gas  concentrations  is  measured  at  tour  different  tunes  dunng  the  sealed  batch  test    The  data  are 
entered  t)elow,  and  the  ratio  of  the  conceniraiions  for  each  data  set  is  entered  in  column  E. 

A 

B 

C 

D 

E 

Data 
set 

Time 

(hr) 

Liquid  Cone. 
( mg,L) 

Gas  Cone 

(mgO.) 

D/C 

.0002108 

1 

2 

•> 

4 

__  J 

0 

Temperature  in  degrees  Kelvm    Add  273  1 6  lo  the  number  on  1  me  3. 
Enter  the  results  here 

4 

298.16 

Molar  ratio    Multiply  the  number  on  line  4  bv  4  555    Enter  the  results  on 
line  5 

5 

1,358.12 

Henry's  law  value  (mg/L  gas  per  mg/L  liquid)  Enter  the  average  value  in 
column  E  above  on  Ime  6 

6 

0.000211 

Henry's  law  value  (mole  traction  gas  per  mole  fraction  liquid)  Multiply 
the  number  on  Ime  6  by  the  number  on  line  5     Enter  the  results  on  line  7, 

7 

0.286563 

Expected  Henry's  law  value  Enter  the  number  from  Form  IX  Ime  3 

8 

0288500 

Precision    Discuss  anv  vanahilirv  of  the  numbers  m  column  E 

Accuracy    Discuss  anv  difference  between  the  numbers  on  line  7  and  Ime  8     Identify  which  value  will  be  iis«1  for 
evaluating  the  biodegradation  rate  data    Dn  ide  the  Henry's  law  value  by  the  number  on  line  5  and  enter  the  results 
on  line  9 

K^  value  (mg/L  gas  per  mg/L  liquid) 

9 

0  000211 

HEADSPACE  CORRECTION  FACTOR  Divide  the  number  on  Ime  2 
by  the  sum  of  the  number  on  Ime  2  and  the  product  of  the  numbers  on  line 
9  and  line  1    Enter  the  result  on  line  1 0 

10 

0.999979 

The  hcadspace  correction  factor  should  equal  approximately  1  if  the  headspace  is  relatively  small.  Reducing  the 
hcadspace  volume  may  unprove  the  test  data  quall^  it'  the  headspace  correction  factor  is  substantially  less  than  one 

UMI 
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Form  XI  DATA  FORM  FOR  THE  CALCULATION  OF 

THE  HENRYS  LAW  CONSTANT  AND  THE  STRIPPING  CONSTANT  FOR  A  COMPOUND 
IN  AN  AERATED  BATCH  TEST 


NAME  OF  THE  FACILITY  for  site  soecific  biorate  determination 


COMPOUND  for  site  specific  biorate  determination 


Concentration  basis  (liquid  or  gas) 


TEMPERATURE  of  the  liquid  m  the  unit  (deeC) 


GAS  FLOW  RATE  (L/hr) 


LIQUID  VOLL^IE  (L) 


Co  concentration  measurement  at  time=0  (m&L) 


data  point 


B 


time  (hr) 


C 


Concentration  C  (mg.1,: 


D 


CCo 


examole 


methanol 


J 


as 


-ln(CCo) 


CALCUL.-MIGNS  Use  additional  lines  as  needed  m  an  expansion  of  the  above  table  Plot  the  values  in 
column  E  (y  axis)  vs  the  data  in  column  B  (\  axis)    Reject  outliers  Cur\e  fit  v^ith  a  su-aighi  line 
Calculate  the  slope  and  enter  the  slope  on  line  7    Attach  the  plot  and  table  to  this  form 


Temperature  in  degrees  Kelvin    Add  273  16  to  the  number  on  line  I 
Enter  the  results  here 


MOLAR  RATIO    Multiply  the  number  on  line  5  b>  4  555    Enter  the 
results  on  Ime  6 


Slope  of  the  plot  of -ln(C/Co)  \s  tmie  (per  hour) 


Calculated  K^  value  (mg/L  gas  per  mgl  liquid)  Divide  the  number 
on  line  7  by  the  number  on  line  2  and  m.ultipK  the  results  by  the 
number  on  Ime  3    Enter  the  results  on  line  8 


Expected  K^  value  Divide  the  number  from  Form  IX  line  3  by  the 
number  on  line  6  and  enter  the  results  on  line  9 


298  16 


^H  i: 


lOe-05 


0  U002 1 0 


0,000212 


Discuss  any  ditlerences  between  the  numbers  on  line  8  and  line  9     Identify  uhich  \  aiue  wiil  be  used  for 
the  evaluation  of  the  stripping  constant  (line  10)    Problems  can  sometunes  be  resolved  b>  system 
redesign,  changing  Lhe  bubble  size,  or  confirming  the  expenmental  \alue  of  K^  b\  using  Form  .X 


K^  value  (mg/L  gas  per  mg/I  liquid) 


STRIPPING  CONSTANT(per  hour)    Di\  ide  the  number  on  line  1 0  bv 
number  on  line  3  and  multiply  by  die  number  on  line  2  Enter  the  final 
result  on  Ime  1 1 


10 


i>002l!i 


JUU021 


The  headspace  correction  factor  equals  one  for  an  aerated  batch  test 
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DATA  FORM  FOR  THE  CALCULATION  OF  BATCH  RATES 
A^fDTHE  DETERMLNATION  OF  THE  MONOD  CONSTANTS 


Complete  this  ubie  with  measured  liquid  concentrations  from  the  batch  test.  If  headspace  concentrations  were 
measured  and  equilibnum  has  been  vcniied.  convert  them  to  liquid  concentrations  by  using  K^    If  the  data  are 
scaiicjcJ,  pioi  iiic  (-uncciiiiaijoii  v^  lunc  JdU.  oiiJ  fit  tJic  Jatd  witli  a  cujve  based  on  Equation  Appendix  C-4  for  the 
Aerated  Batch  test  or  EquaUon  Appendix  C-6  for  the  Sealed  Batch  test  Complete  this  fwm  with  concentrations 
obtained  from  that  fitted  curve    If  the  curve  fitting  approach  is  used,  attach  a  plot  of  the  data  and  the  associated 
fitted  curve  to  this  fonn.  Note  If  the  initial  results  appear  to  be  anomalous,  do  not  use  the  initial  results 


COMPOUND  for  site  specific  biorate  determination 


Stnpping  rate  constant  (/hr)  Form  XI,  line  1 1 


Enter  the  batch  test  Biomass  conccntrauon  (g/L)  on  line  2 


Headspace  correction  factor    For  a  Scaled  Batch  test  use  Form  X  line 
10  or  1  00  for  an  Ao-ated  Batch  test 


concentration 
S 

(mg/L) 


B 


tune 

(hr) 


Rate  for 
mterval 

(mg/L-hr) 

(a -a  , )/ 


D 


^v^ti;' 


Log  Mean  S 
for  mterval 

(mg/L) 

fa -a.,.)/ 


Ratio  of 
rate  to  S 

(/hr) 


Methanol 


2.le-5 


,258 


0.999979 


Adjusted 
rate 
(/hr) 


(C/D)         (E-line  I) 


Reciprocal 

of  adj.  rate 

(hr) 


Continue  table  oo  attached  sheet  as  needed   Plot  values  in  column  G  on  y  axis,  values  in  column  D  on  x 
axis.  Extrapolate  the  trend  of  data  pomts  to  the  y  mtercept  (S=0).    Attach  the  plot  to  the  form. 


Slope  of  line  near  mtercept  (hr-L/mg) 


Y  intercept  from  plot  (hr) 


First  order  rate  constant  K I  (or  Qm/Ks.  L/g-hr)  The  number  1 .00 
divided  by  the  products  of  the  values  on  Ime  5.  line  2,  and  line  3 

Zero  order  rate  constant  (Qm,  /lir)  The  number  1  00  divided  by  the 
products  ofthevahies  on  line  4,  Ime  2.  and  Ime  3 


Concentration  <g)plicable  to  fiill-scaie  umt  Enter  on  line  8 


EffecUve  biorate  Kl  ESTIMATE   (iVg  MLVSS-hr)* 


8 


.4845 


1.938 


2.000026 


8.000104 


0.%06 


•Match  the  corcentratioo  on  Ime  8  to  the  values  m  Column  D  and  look  up  the  equivalent  rate  in  Column  F.  Divide 
the  result  with  both  the  biomass  concentration  (.line  2)  and  the  headspace  conation  factor  (line  3).  Enter  this  value 
on  line  9    Do  not  use  this  method  to  estimate  K 1  for  line  9  if  the  data  quality  is  poor  m  Column  F    The  number  on 
Ime  9  IS  multiplied  by  the  biomass  and  the  svslem  concentration  to  estunate  the  full  scale  biorate.  Alternatively,  the 
Monod  model  parameters  mav  be  used 


(FR  Doc.  97-143  Filed  1-16-97:  845  am] 
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DEPARTMErfT  OF  EDUCATION 
[CFDA  No.:  84.289P] 

Bilingual  Education:  Program 
Enhancement  Projects;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1997 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  an  award  under  this 
program . 

The  statutory  authorization  for  this 
program,  and  the  application 
requirements  that  apply  to  this 
competition,  are  set  out  in  sections  7113 
and  7116  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  the  Improving  America's 
Schools  Act  of  1994  (Pub.  L.  103-38-i, 
enacted  October  20.  1994  (the  Act)  (20 
U.S.C.  7423  and  7426)). 

Purpose  of  Program:  This  program 
provides  grants  to  carry  out  highly 
focused,  innovative,  locally  designed 
projects  to  expand  or  enhance  existing 
biUngual  education  or  special 
alternative  instructional  programs  for 
limited  English  proficient  (LEP) 
students. 

Eligible  Applicants:  (1)  One  or  more 
local  educational  agencies  (LEAs);  (2) 
one  or  more  LEAs  in  collaboration  with 
an  institution  of  higher  education, 
community-based  organization,  other 
LEAs,  or  a  State  educational  agency;  or 
(3)  a  community-based  organization  or 
an  institution  of  higher  education  which 
has  an  application  approved  by  the  local 
educational  agency  to  enhance  early 
childhood  education  or  family 
education  programs  or  to  conduct  an 
instructional  program  which 
supplements  the  educational  services 
provided  by  a  local  educational  agency 

Deadline  for  Transmittal  of 
Applications:  March  14,  1997. 

Deadline  for  Intergovernmental 
Review:  May  13,  1997. 

Available  Funds:  $10.8  miUion 

Estimated  Range  of  Awards: 
$100,000-5150.000. 

Estimated  Average  Size  of  Awards: 
$125,000. 

Estimated  Number  of  Awards:  86. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Project  Period:  24  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EEXiAR)  in 


34  CFR  Parts  74,  75.  77,  79,  80.  81,  82. 
85,  and  86. 

Description  of  Program 

Funds  under  this  program  are  to  carry 
out  highly  focused,  innovative,  locally 
designed  projects  to  expand  or  enhance 
existing  biUngual  education  or  special 
alternative  instructional  programs  for 
LEP  students.  Grantees  shall  provide 
inservice  training  to  classroom  teachers, 
administrators,  and  other  school  or 
community-based  organization 
personnel  to  improve  the  instruction 
and  assessment  of  language-minority 
and  LEP  students.  In  addition,  grantees 
are  authorized,  under  this  program,  to 
improve  the  education  of  LEP  children 
and  youth  and  their  families  by: 
implementing  family  education 
programs,  improving  the  instructional 
program  for  LEP  children,  compensating 
personnel  who  have  been  trained — or 
are  being  trained — to  serve  LEP  children 
and  youth,  providing  tutorials  and 
academic  or  career  counseling  for  LEP 
children  and  youth,  and  providing 
intensified  instruction. 

Priority 

Under  34  CFR  75.105(c)(1)  and 
section  7113(b)(2)(A)  of  the  Act,  the 
Secretary  is  peuticularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Applicants  that  consider  the 
Department  of  Education  Professional 
Development  Principles  in  planning  and 
designing  required  inservice  training 
activities  in  their  Program  Enhancement 
proposal.  Those  Principles  call  for 
educator  professional  development  that 
focuses  on  teachers  as  central  to  student 
learning,  yet  includes  all  other  members 
of  the  school  community;  focuses  on 
individual,  collegial.  and  organizational 
improvement;  respects  and  nurtures  the 
intellectual  and  leadership  capacity  of 
teachers,  principals,  and  others  in  the 
school  community;  reflects  best 
available  research  and  practice  in 
teaching,  learning,  and  leadership; 
enables  teachers  to  develop  further 
expertise  in  subject  content,  teaching 
strategies,  uses  of  technologies,  and 
other  essential  elements  in  teaching  to 
high  standards;  promotes  continuous 
inquiry  and  improvement  embedded  in 
the  daily  life  of  schools;  is  planned 
collaboratively  by  those  who  will 
participate  in  and  facilitate  that 
development;  requires  substantial  time 
and  other  resources;  is  driven  by  a 
coherent  long-term  plan;  is  evaluated 
ultimately  on  the  basis  of  its  impact  on 


teacher  effectiveness  and  student 
learning;  and  uses  this  assessment  to 
guide  subsequent  professional 
development  efforts. 

Selection  Criteria 

(a)  (1)  The  Secretary  uses  the 
following  selection  criteria  in  34  CFR 
75.210  and  Section  7116(i)(l)  of  the  Act 
to  evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  section 
7113  of  the  Elementary  and  Secondary 
Education  Act  of  1965.  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382.  enacted  October 
20,  1994  (the  Act)),  including 
consideration  of — 

(i)  The  objectives  of  the  project;  and 
(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  the  Act. 

(2)  Extent  of  need  for  the  project.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  Act.  including 
consideration  of — 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  apphcant  identified  those 
needs; 

(iii)  How  those  needs  vvall  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (23  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including: 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  persoimel  to 
achieve  each  objective; 

(v)  How  the  applicant  wall  ensure  that 
project  participants  who  are  othenAase 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age.  or  handicapping 
condition;  and 

(vi)  The  quality  of  the  applicant's  plan 
to  provide  an  opportimity  for 
participation  of  students  enrolled  in 
private  schools. 
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(4)  Proficiency  in  English  and  another 
language.  (5  points) 

(ij  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  will  provide  for  the 
development  of  bilingual  proficiency 
both  in  English  and  another  language  for 
all  participating  students. 

(5)  Quality  of  key  personnel.  (7 
points) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  appHcant  plans  to  use 
on  the  project,  including — 

(A)  Tne  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  (A)  and  (B)  will  commit 
to  the  project;  and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  oriein. 
gender,  age.  or  handicapping  corulition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (A)  and 
(B),  the  Secretary  considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(6)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary-  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(if)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(7)  Evaluation  plan.  (12  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 
(ii)  Are,  to  the  extent  possible, 

objective  and  produce  data  that  are 

quantifiable. 

(8)  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
facilities,  equipment,  and  supplies. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 


partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  If  you  want  to 
know  the  name  and  address  of  any  State 
Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
August  20,  1996  (61  FR  43133  through 
43135). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areavvide.  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA*  84.289P,  U.S.  Department  of 
Education,  Room  6213.  600 
Independence  Avenue,  SW., 
Washington,  D.C.  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  D.C.  time)  on 
the  date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPLICATION,  DO  \'0T 
SEND  APPUCATIONS  TO  THE  ABOVE 
ADDRESS.  INSTRUCTIONS  FOR 
TRANSMITTAL  OF  APPUCA  TIONS: 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  three  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA*  84.289P), 
Washington,  D.C.  20202^725. 

(2)  Hand-deliver  the  original  and 
three  copies  of  the  application  by  4:30 
p.m.  (Washington,  D.C.  time)  on  or 
before  the  deadline  date  to:  U.S. 
Department  of  Education.  Application 
Control  Center,  Attention:  (CFDA* 
84.289P).  Room  #3633.  Regional  Office 
Building  #3,  7th  and  D  Streets.  SW., 
Washington.  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 


(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Ser\'ice. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  IS  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office, 

(2)  The  Application  Control  Center  will 
mail  a  Grant  .^ppllcatlon  Receipt 
.Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  appHcant 
should  call  the  IS  Department  of  Education 
Application  Control  Center  at  (202)  708-9495 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  hem  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA  number 
and  suffix  letter,  if  any.  of  the 
competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts,  plus  a 
statement  regarding  estimated  public 
reporting  buiden.  additional  non- 
regulatory  guidance,  and  various 
assurances,  certifications,  and  required 
documentation.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials: 

a.  Estimated  Public  Reporting  Burden. 

b.  Group  Application  Certification. 

c.  Student  Data. 

d.  Project  Documentation. 

e.  Program  Assurances. 

f.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

g.  Certifications  Regarding  Lobbying: 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 
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h.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (ED  80-0014.  9/90)  and 
instructions 

Note:  This  form  is  intended  for  the  use  of 
grantees  and  should  not  be  transmitted  to  the 
Department 

i.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  The  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  by  the  Office  of 
Management  and  Budget  at  61  FR  1413 
(January  19,  1996). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  All  applicants  must 
submit  OiVE  original  signed  application 
and  THREE  copies  of  the  application 
Please  mark  each  application  as 
"original"  or  "copy".  No  grant  may  be 
awarded  unless  a  completed  application 
has  been  received. 

FOR  FURTHER  INFORMATION  CONTACT:  Ana 
Garcia  (202)  205-8077,  Patrick  Smith 
(202)  205-9729.  and  Edia  Velez  (202) 
205-9715,  U,S.  Department  of 
Education,  600  Independence  Avenue, 
SVV.,  Room  5090.  Switzer  Building, 
Washington,  D.C.  20202-6510 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  di.scretionarv 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher;//gcs. ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary-  grant  competition  is 
the  notice  published  in  the  Federal 
Register 

Program  Authority:  20  U.S  C.  7423. 
Dated;  lanuai-v  M.  1997. 
Delia  Pompa, 

Director.  Office  of  Bilingual  Education  and 
Minority  Languages  A  ffairs. 

Instructions  for  Estimated  Public 
Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 


collection  is  OMB  No.  1885-0528,  Exp. 
Date;  4/30/98.  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  80  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  v\Tite  to.  U.S. 
Department  of  Education,  Washington, 
D.C.  20202-4651.  If  you  have  any 
comments  or  concerns  regarding  the 
status  of  your  individual  submission  of 
this  form,  write  directly  to:  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  U.S.  Department  of 
Education.  600  Independence  Avenue, 
SW..  Washington.  D.C.  20202-6510. 

Program  Enhancement  Grants 

The  following  forms  and  other  items 
must  be  included  in  the  application: 

D     1.  Application  for  Federal  Assistance  (SF 

424) 
D    2.  Group  Application  Certification  (if 

applicable) 
D    3.  Budget  Information  (ED  Form  No.  524) 
n    4.  Itemized  Budget  for  each  year 
D    5.  Student  Data 
n    6.  Project  Documentation  Transmittal 

Letter  to  SEA  Documentation  of 

Consultation  with  .Nonprofit  Private  School 

Officials  (Check  Section  C) 
n    7.  Notice  to  all  Applicants  (OMB1801) 
D    8.  Program  Assurances 
D    9.  Non-Construction  Programs  (SF  424B) 
n     10.  Certifications  Regarding  Lobbying; 

Debarment  Suspension  and  Other 

Responsibility  .Matters;  and  Drug-Free 

Workplace  Requirements  fED  80-0013) 
D     n.  Certification  Regarding  Debarment. 

Suspension,  ineligibility  and  Voluntary 

Exclusion- Lower  Tier  Covered 

Transactions  (ED  80-0014) 
D    12.  Disclosure  of  Lobbying  .Activities 

(SF-LLL) 
D     13.  Table  of  Contents 
D     14.  Application  Narrative  (not  to  exceed 

25  pages  including  Abstract,  see 

instructions  below) 
D     15.  One  original  and  three  copies  of  the 

application  for  transmittal  to  the 

Department's  Application  Control  Center 

Mandatory  Page  Limits  for  the 
Application  Narrative 

The  application  narrative  must  not 
exceed  25  pages.  These  pages  must  be 
double-spaced  and  printed  on  one  side 
only.  A  legible  font  size  and  adequate 
margins  should  be  used.  The  narrative 
must  be  paginated.  The  narrative 
portion  of  the  application  package, 
including  abstract,  charts,  graphs, 
tables,  position  descriptions, 
illustrations,  and  appendices,  must  not 
exceed  the  25  page  limit.  The  narrative 
section  should  begin  with  an  abstract 
that  includes  a  short  description  of  the 


population  to  be  served  by  the  project, 
project  objectives,  and  planned  project 
activities.  The  page  limit  applies  only  to 
item  14  and  not  to  the  other  items  in  the 
checklist.  APPUCATIONS  WITH  A 
NARRATIVE  SECTION  THAT 
EXCEEDS  THE  PAGE  LIMIT  WILL  NOT 
BE  CONSIDERED  FOR  FUNDING. 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  sections  in 
the  order  required. 

Application  Narrative 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria. 
Provide  position  descriptions,  not 
resumes. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  be  directly  applicable  to  the 
instructional  design  and  all  other 
project  components. 

Final  Application  Preparation 

Use  the  above  checklist  to  verify  that 
all  items  are  addressed.  Prepare  one 
original  with  an  original  signature,  and 
include  three  additional  copies.  Do  not 
use  elaborate  bindings  or  covers.  The 
application  package  must  be  mailed  to 
the  Application  Control  Center  (ACC) 
and  postmarked  by  the  deadline  date  of 
February  28,  1997' 

Notice  to  All  Applicants 

Thank  you  for  your  interest  in  this 
program.  The  purpose  of  this  enclosure 
is  to  inform  you  about  a  new  provision 
in  the  Department  of  Education's 
General  Education  Provisions  Act 
(GEPA)  that  apphes  to  applicants  for 
new  grant  awards  under  Department 
programs.  This  provision  is  Section  427 
of  GEPA,  enacted  as  part  of  the 
Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects 
applicants  for  new  discretionary  grant 
awards  under  this  program.  ALL 
APPLICANTS  FOR  NEW  AWARDS 
MUST  INCLUDE  INFORMATION  IN 
THEIR  APPLICATIONS  TO  ADDRESS 
THIS  NTiiW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS 
PROGRAM.What  Does  This  Provision 
Require? 

Section  427  requires  each  applicant 
for  funds  (other  than  an  individual 
person)  to  include  in  its  application  a 
description  of  the  steps  the  applicant 


UMI 


Federal  Register  /  Vol.  62.  No.  12  /  Friday.  January  17.  1997  /  Notices 


2833 


proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its 
Federally-assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  needs. 

This  section  allows  apphcants 
discretion  in  developing  the  required 
description.  The  statute  highlights  six 
types  of  barriers  that  can  impede 
equitable  access  or  participation  that 
you  may  address:  gender,  race,  national 
origin,  color,  disability,  or  age.  Based  on 
local  circumstances,  you  can  determine 
whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc. 
from  such  access  or  participation.  Your 
description  need  not  be  lengthy;  you 
may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address 
those  barriers  that  are  applicable  to  your 
circumstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be 
discussed  in  connection  with  related 
topics  in  the  application. 

Section  427  is  not  intended  to 
duplicate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  applicants 
for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve 
to  high  standards.  Consistent  with 
program  requirements  and  its  app.'-oved 
application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 

What  are  Examples  of  How  an 
Applicant  Might  Satisfy  the 
Requirements  of  This  Provision^ 

The  following  examples  may  help 
illustrate  how  an  applicant  may  comply 
with  Section  427. 

(1)  An  applicant  that  proposes  to 
carry  out  an  adult  literacy  project 
serving,  among  others,  adults  with 
limited  English  proficiency,  might 
describe  in  its  application  how  it 
intends  to  distribute  a  broc:hure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
will  make  the  materials  available  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

(3)  An  applicant  that  proposes  to  . 
carry  out  a  model  science  program  for 
secondarv'  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
to  enroll  in  the  course,  might  indicate 
how  it  intends  to  conduct  "outreach" 
efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants 
may  already  be  implementing  effective 


steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provision. 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
0MB  control  number.  The  valid  0MB 
control  number  for  this  information 
collection  is  1801-0004  (Exp.  8/31/98). 
The  time  required  to  complete  this 
information  collection  is  estimated  to 
vary  from  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including 
the  time  to  review  instructions,  search 
existing  data  resources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
Education,  Washington.  DC  20202- 
4651. 

Additional  Non-Regulatory  Guidance 

(Questions  and  Answers) 
Program  Enhancement  Grants 

Q.  Are  Program  Enhancement  Grants 
directed  to  single  schools,  groups  of 
schools  or  entire  school  districts? 

A.  The  grants  are  directed  to  all  of  the 
above,  as  long  as  the  eligible  applicant 
has  an  existing  bilingual  education  or 
special  alternative  instructional  program 
that  is  to  be  enhanced  or  expanded.  To 
qualify  for  eligibility  for  a  Program 
Enhancement  Grant,  the  existing 
bilingual  education  or  special 
alternative  educational  program  does 
not  neces.sarily  have  to  be  a  Title  \'U 
project  hut  could  also  be  a  State  or  local 
project. 

Q.  Are  preschool /early  childhood  and 
adult  education  programs  eligible' 

A.  Preschool/early  childhood 
programs  for  limited  English  proficient 
(LEP)  students  are  eligible  for  funding. 
Also,  programs  that  ser\-e  adults  are 
eligible  for  funding  if  the  program  is 
specifically  designed  as  a  family 
education  program  with  parent  outreach 
and  training  activities  that  will  assist 
parents  to  become  active  participants  in 
the  education  of  their  children.  (Section 
7113{b)(2)(B)(i);20U.S.C. 
7423{b)(2)(B)(i)).  All  applicants  must 
propose  programs  that  expand  or 
enhance  "existing  bilingual  education 
and/or  special  alternative  instructional 
programs."  The  statute  provides  specific 
definitions  for  a  bilingual  education 
program,  a  special  alternative 
instructional  program,  and  a  family 


education  program  that  applicants 
should  consult  in  preparing  their 
proposals.  (Section  7501(1)(6)  and  (15): 
20U.S.C.§  7601(1),  (6),  and  (15)1. 

Q.  When  can  a  CBO  or  an  IHE  become 
the  leac^entity  on  a  Program 
Enhancement  Grant' 

A.  A  CBO  or  IHE  may  become  the  lead 
entity  only  if  the  application  is 
approved  by  an  LEA,  and  if  it  proposes 
one  or  more  of  the  following  programs; 
(1)  early  childhood  programs:  (2)  familv 
education  programs:  and  (3) 
instructional  programs  which 
supplement  the  educational  sen'ices 
provided  by  the  LEA  (Section 
7113(c)(3);"20  U.S.C.  7423(c)(3)). 

Q.  What  is  meant  by  the  provision 
that  allows  local  educational  agencies 
(LFl-\'s)  to  applv  "in  collaboration  with 
an  institution  of  higher  education, 
community-based  organization  or  local 
or  State  educational  agenrv'" 

A.  Unless  a  communit\-based 
organization  (CBO)  or  institution  of 
higher  education  (IHE)  is  applying 
under  the  provision  discussed  in  the 
previous  question  and  answer,  it  must 
submit  an  application  under  this 
program  in  collaboration  with  an  LEA. 
In  order  for  a  State  educational  agency 
(SEA)  to  participate  in  this  program  at 
all.  it  must  submit  an  application  in 
collaboration  with  an  LEA.  (Section 
7113(c)(2):  20  U.S.C.  7423(c)(2)).  The 
requirements  for  entering  into  a  joint  or 
group  application,  which  would  include 
a  collaborative  application,  are  set  out 
in  34CFR  75  127  to  75.129. 

Q.  Is  there  a  requirement  that 
presen'ice  activities  take  place  before  a 
Program  Enhancement  Grant  can  be 
carried  out? 

A.  No.  Because  Program  Enhancement 
Grants  expand  or  enhance  existing 
bilingual  education  projects  and  onlv 
last  for  two  years,  there  are  no 
requirements  regarding  activities  that 
must  take  place  before  a  Program 
Enhancement  Grant  can  be  carried  out. 

Q.  What  should  be  inc  iuded  in  the 
narrative  of  the  application  for  the 
Program  Enhancement  Grants? 

A   Since  the  narrative  of  the 
application  has  a  mandatory  25  page 
limit,  we  recommend  that  it  include  a 
short,  but  thorough,  discussion  of  the 
existing  program's  design  and  its 
progress  in  meeting  its  goals  and 
objectives.  We  also  suggest  that  the 
applicant  address  what  components  of 
the  project  are  to  be  enhanced  or 
expanded,  plans  tor  implementation, 
goals  and  objectives,  etc. 

Q.  May  we  use  the  same  title  or  name 
for  a  Program  Enhancement  Grant  that 
was  used  for  a  previous  Title  \'II  grants? 

A.  Yes.  vou  may  keep  the  same  name 
of  your  project  or  select  a  new  one. 
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Q.  Is  there  a  requirement  tfiat  the 
applicant  must  consuh  with  the  privntp 
schools  in  designmg  its  application :' 

A.  Yes.  The  statutory  autnoritv  for 
this  program  requires  applicants  to  talkH 
account,  in  designing;  the  applic^ions, 
of  the  needs  of  students  with  iinnttui 
English  proficiencv  enrolled  in 
nonprofit  private  elementar\  and 
secondary  schools  in  the  area  to  :)e 


served  t)\  the  proposed  project. 
Consultation  bv  the  applicant  with 
appropriate  private  school  officials  is 
part  of  the  requirement 

The  full  requirement  is  set  out  at 
Section  71 16(h){2K20  U.S.C 
§  7426(h)(2)),  and  should  he  carefully 
reviewed  by  all  applicants.  The 
Department,  before  it  can  approve  an 
application  untier  'his  t>rouram,  must 


determine  that  this  requirement  has 
been  met.  For  that  reason,  applicants 
should  address  this  requirement  in  their 
application  and  must  include 
documentation  of  their  efforts  to  comply 
with  provision's  requirement  to  consult 
with  private  school  officials. 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  ■  iUndard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entry:  Item:  Entrv: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  addresi  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letteKs)  in  the  space<s)  provided 

—  "T^ew"  means  a  new  assistance  award 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  Distnct(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorised  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorisation  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  ofilce.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


8F  424    (fCV  4.SS)  Bk* 
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Public  reporting  txirden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.   Send  comments  regarding  this  txjrden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


Ganeral  Instnir.tinas 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.   Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  multi-year  funding  request.    Pay  attention 
to  applicable  program  specific  instructions,  if 
attached. 

f^rtinn  A  -  RiiHgftt  .'nummary 
tl  .<;    flapartmant  nf  FHuratinn  Fiinrt«s 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Linaa  1-11,  columns  (aHe):    For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Unas  1-11.  column  (f):    Show  the  multi-year 
total  for  each  budget  category.   If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Una  12,  columns  (a)-(a):   Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Una  12,  column  (f):    Show  the  total  amount 
requested  for  all  project  years.    If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

?^rtinn  R  -  Riidgpt  Riimmary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  norvFederal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  budget  category  on 
ines  1-11  of  Section  B. 


Lines  1-11,  columns  (a)-(e):   For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
contritxjtion  for  each  applicable  budget 
category. 

Lines  1-11,  column  (f):   Show  the  nnulti-year 
total  for  each  budget  category.   If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):   Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):   Show  the  total  amount  to 
t>e  contributed  for  all  years  of  the  rrKilti-year 
project.   If  non-Federal  contributions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C  •  Dthwr  Rurlgwt  Infnrnrwtinn 

Pay  attention  to  applirahle  prnpram  gpwrifir 

instmctinn.'i,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  8. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during 
the  funding  period.   In  addition,  enter  the 
estinr^ted  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  irxlirect 
expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  ber^fits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 
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PROJECT   DOCinCENTATION 

NOTE:   Submit  tb«  appropriata  dooumants  and  Iziforaation  as  spacified 
balov  for  tba  following  programs! 

PROGRAM     ENHANCEMENT   PROJECT 

8ECTZ0N  A 

A  copy  of  applicant's  transmittal  letter  requesting  the  appropriate 
State  educational  agency  to  comment  on  the  application.   This 
requirement  does  not  apply  to  schools  funded  by  the  Bureau  of  Indian 
Affairs.   (See  34  CFR  75.155  and  75.156  below.) 

575.155  Raviow  procedure  if  State  may  comment  on  applications: 
Purpose  of  SS75. 156-75. 1S8.   If  the  authorizing  statute  for  a 
program  requires  that  a  specific  State  agency  be  given  an 
opportunity  to  comment  on  each  application,  the  State  and  the 
applicant  shall  use  the  procedures  in  SS75. 156-75.158  for  that 
purpose . 

(Authority:  20  U.S.c.  l22le-3 (a) (1) ) 

Cross-Referenoat  Sea  34  C7R  part  79  (Inter governmental  Review 
of  Department  of  Education  Programs  and  Aotivities)  for  the 
regulations  implementing  the  application  review  procedures  that 
States  may  use  under  S.o.  12372.   (In  addition  to  the 
requirement  in  S75.155  for  review  by  the  State  educational 
agency,  the  application  is  subject  to  review  by  State  Executive 
Order  12372  process.   Applicants  must  complete  item  16  of  the 
application  face  sheet  (Standard  Form  424,  Application  for 
Federal  Assistance)  by  either  (a)  specifying  the  date  when  the 
application  was  made  available  to  the  State  Single  Point  of 
Contact  for  review  or  (b)  indicating  that  the  program  has  not 
.  been  selected  by  the  State  for  review.) 

575.156  When  an  applicant  under  S75.15S  must  submit  its 
application  to  the  State:  proof  of  submission. 

(a)  Each  applicant  under  a  program  covered  by  §75.155  shall 
submit  a  copy  of  its  application  to  the  State  on  or  before  the 
deadline  date  for  submitting  its  application  to  the  Department. 

(b)  The  applicant  shall  attach  to  its  application  a  copy  of  its 
letter  that  requests  the  State  to  comment  on  the  application. 

(Authority:  20  U.S.C.  1221e-3 (a) (1) ) 


OtlAS 
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PROJECT  DOCOXEBTATZOH 
(continued) 


8BCTZ0H  B 

Evidence  of  compliance  with  the  Federal  requirements  for 
participation  of  students  enrolled  in  nonprofit  private  schools. 
(See  section  7116(h)(2)  of  Public  Law  103-382  and  34  CFR  75.119. 
76.652,  and  76.656  below.) 

See.  7116.  Applications.  "(2)  in  designing  the  program  for 
which  application  is  made,  the  needs  of  children  in  nonprofit 
private  elementary  and  secondary  schools  have  been  taOcen  into 
account  through  consultation  with  appropriate  private  school 
officials  and,  consistent  with  the  number  of  such  children 
enrolled  in  such  schools  in  the  area  to  be  served  whose 
educational  needs  are  of  the  type  and  whose  language  and  grade 
levels  are  of  a  similar  type  to  those  which  the  program  is 
intended  to  address,  after  consultation  with  appropriate 
private  school  officials,  provision  has  been  made  for  the 
participation  of  such  children  on  a  basis  comparable  to  that 
provided  for  public  school  children.' 

(Authority:  20  U.S.C.  7426(h)(2)) 


S7S.119  ZnforBatioB  needed  if  private  schools  participate. 
If  a  program  reqpiires  the  applicant  to  provide  an  opportunity 
for  participation  of  students  enrolled  in  private  schools,  the 
application  must  include  the  information  required  of 
subgremtees  under  34  CFR  76.656. 

(Approved  by  the  Office  of  Mamagement  amd  Budget  under  control 

number  1880-0513) 

(Authority:  20  U.S.C.  1221e-3 (a) (l) ) 

S76.652  Consultation  vith  representatives  of  private  school 
students. 

(a)  An  applicant  for  a  subgrant  shall  consult  with  appropriate 
representatives  of  students  enrolled  in  private  schools  during 
all  phases  of  the  development  and  design  of  the  project  covered 
by  the  application,  including  consideration  of: 

(1)  Which  children  will  receive  benefits  under  the  project; 

(2)  How  the  children's  needs  will  be  identified; 

(3)  What  benefits  will  be  provided; 

(4)  How  the  benefits  will  be  provided;  amd 

(5)  How  the  project  will  be  evaluated. 

(b)  A  subgrantee  shall  consult  with  appropriate  representatives 
of  students  enrolled  in  private  schools  before  the  subgrantee 
makes  any  decision  that  affects  the  opportunities  of  those 
students  to  participate  in  the  project. 
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PROJECT  DOCUMENTATZOM 

(conrinued) 


(c)  The  applicant  or  subgrantee  shall  give  the  appropriate 
representatives  a  genuine  opportunity  to  express  their  views 
regarding  each  matter  subject  to  the  consultation  requireaents 
in  this  section. 

(Authority:  20  U.S. C.  1221e-3  (a) (1) ) 

S76.65C  Information  in  an  application  for  a  subgrant. 

An  applicant  for  a  subgrant  shall  include  the  following 
information  in  its  application: 

(a)  A  description  of  how  the  applicant  will  meet  the  Federal 
requirements  for  participation  of  students  enrolled  in  private 
schools. 

(b)  The  number  of  students  enrolled  in  private  schools  who  have 
been  identified  as  eligible  to  benefit  under  the  progreuft. 

(c)  The  nximber  of  students  enrolled  in  private  schools  who  will 
receive  benefits  under  the  program. 

(d)  The  basis  the  applicant  used  to  select  the  students. 

(e)  The  manner  and  extent  to  which  the  applicant  complied  with 
S76.652  (consultation). 

(f)  The  places  and  times  that  the  students  will  receive 
benefits  under  the  program. 

(g)  The  differences,  if  any,  between  the  program  benefits  the 
applicant  will  provide  to  public  and  private  school  students, 
and  the  reasons  for  the  differences. 

(Authority:  20  U.S. C.  1221e-3  (a) (1) ) 

SECTION  C 

Check  the  appropriate  box  below: 

•  There  are  no  eligible  nonprofit  privata      □ 
schools  in  the  proposed  service  delivery 

area  that  wish  to  participate  in  tha 
project. 

•  One  or  more  eligible  nonprofit  privata      Q 
schools  in  the  proposed  service  delivery 

area  wish  to  participate  in  the  project 
and  are  listed  on  the  enclosed  Student 
Data  form. 

•  There  are  no  eligible  nonprofit  private      Q 
schools  in  the  proposed  service  delivery 
area. 
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Certification  of  Agreement 


NOTE:    Tliis   form  must  b*   ineludad   in  an  application   from  a 
community-bassd  organization  or  an  institution  of  highar 
aducation  for  tha  following  program: 


PROGRAM  ENHANCEMENT  GRANT  PROGRAM 


Sacrion  7 112  of  tha  Elamantary  and  Sacondary  Education  Act  of  19€5 
as  amanded  spacifias  that  a  community-basad  organization  or  an 
inaritutioa  of  higbar  education,  to  ba  an  eligibla  applicant,  aust 
hav*  its  application  "approved  by  tha  (appropriate)  local 
educational  agancy  to  develop  and  implement  early  childhood 
education  or  family  education  programs  or  to  conduct  an 
instructional  program  which  supplements  the  educational  services 
provided  by  a  local  educational  agency."  (20  n.8.C.7422  (c) (3) ) 

In  order  to  comply  with  this  statutory  requirement ,  an  application 
from  a  community-based  organization  or  an  institution  of  higher 
education  must  iaolude  tha  following  signed  certification. 


As  the  duly  authorized  representative  of  the  local  educational 
agency  (LEA)  named  below,  I  certify  that  this  appl-cation  has 
been  approved  by  the  LEA  named  below. 


Authorized  Reoreaentativii 

Name  of   Tiocal 

Signature 

Title 

Educational  Agency 

Typed  Name 

Date  signed 
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PROGRAM  ASSURANCES 


NOTE'       Th«  authorizing  statute  requtrss  applicants  under  certain  programs  to  provide 
assurances.  These  assurances  are  specified  betow  under  the  reievant 
programs.   If  your  application  certains  to  any  of  these  programs,  this  form 
must  be  completed. 


e         As  the  duly  autnorized  reoresentative  of  the  applicant,  I  certify  that  the  applicant,  in 
regsrd  to  the  program  relevant  to  tms  application: 


•   Program  Enhancement  Grants 


Will  not  reduce  the  level  of  State  and  local  funds  that  the  applicant  expends 
for  bilingual  education  or  special  alternative  instructonal  programs  if  the 
applicant  is  awaroed  a  grant  under  this  program. 

Will  employ  m  the  prooosea  oroiect  teachers  who  are  proficient  m  English, 
including  written  ana  orai  communication  skills. 

(Authority:    20  U.S. C.  7426(gM,i)) 


1997 
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0MIApfr9w«l  Me.034t-004« 


Note: 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  hare  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  suillcient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  ri^t  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  {§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPNTs  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  <^  1972,  as 
amended  (20  U.S.C.  If  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U.SC.  f  794),  which  prohibits  dis- 
crimination on  the  basis  ol  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C. JS  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (0 
the  (Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  {§  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.SC.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  U.S.C  { 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  sny  other  nondiscrimination 
provisions  in  the  specific  statute(:  >  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application.  * 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  r'  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  {Mtiject  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  S(  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  fl  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  S  276c  and  18 
use.  M  874).  and  the  (>)ntract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  ii  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


Sfsnaatt  Pom  4248 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  aiKi  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measxires  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursyant  to  EO  11738,  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C  SI  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U  S.C  § 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Elndangei%d  Species  Act  of  1973,  as  amended,  (PL. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  IS  1271  et  s«q  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.SC.  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  U.S.C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  IS  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  flnancial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


SIGNATURE  Of  AUTHOmiED  CERTlfYING  Of  FICIAL 


TTTU 


APflXANT  OltGANIZAnOM 


DATE  SUtMITTEO 


SF  4248    (4-S«)  Back 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESFONSIBIUTY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

AppIic*nt«ih«iklf«tetoth«regul»tk>Mdl«lb«towtod«ttnnineth«o^^  .     ,^^ 

ihou]d»l»  review  the  iMtructkw  far  cBtific«ttoniiKiud«d  In  a^^  S«n*hire  «rf  tfai  JwtT 

provid*.  far  complUnct  wiU>  omifiadon  rKjuliwiMUi  ^ 

*Covernment.wiae  Debtnnou  and  Suspension  (Nonpncuranent)  and  Covemmctt-wide  Requirements  iot  Dnie-Free  WoiSi^' 

(Grants).  The  certifkations  shall  be  tmied  as  a  malarial  represenutkm  of  fact  upon  which  i^ince  wiU  be  pU^ 

of  Education  determines  to  aivard  the  covered  transaction,  gram,  or  coopetattvcagraonctt. 


L  LOBBYING 

As  required  by  SectioniaSZ,  Title  31  of  the  U5b  Code  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100^,  as  defined  at  34 
CFR  Pan  82.  Sections  SL1C6  and  82.110,  the  applicant  certifies 
that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
mfluendng  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Conmss,  an  officer  or  empk^ 
of  G>ngress,  or  an  emplovee  of  a  Member  of  Congress  m 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  anjr  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  hinds  other  than  Federal  appropriated  funds  have 
been  paid  or  i^ill  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  empbyee  of  any  agency,  a 
Member  M  Congresi^  an  officer  or  employee  of  Cmtgress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  this 
Feaeta]  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  •  LLL,  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undenigned  shall  require  that  the  language  of  this 
certification  be  included  in  theaMrard  documents  for  all 
suba wards  at  all  tiers  (including  subgrants,  contractt  under 
grantt  and  coopeativ*  agreements,  and  siAcontracts)  and  that 
all  subredpients  shall  certify  and  disclose  accDidingty. 


2.  DEBARMENT,  SUSPENSION,  AND  OniER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12S49,  Debarment  and 
Suspeision,  and  implemented  at  34  CFR  Pkit  85,  for 
prospective  partidMnts  in  primary  covered  transactions,  as 
defined  at  34  CFR  Part  85,  Sections  85.105  and  85.110 - 

A.  The  applicant  ceitifici  diat  it  and  its  prtndpaJs: 

(a)  An  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineUgibk  or  vohintarily  eKluded  from 
covered  transactions  by  any  Federal  depaitment  ori^ency; 

(b)  Have  not  within  a  three-yev  period  praoading  tfiis 
application  been  convicted  of  or  had  a  cfvil  fudgmcnt  rendered 
against  them  for  commission  of  fraud  or  a  crinunal  offense  in 
connection  with  obtaining  attempting  to  obtain,  or  performing 
a  public  (Federal,  State  or  locaO  transaction  or  oontract  under 
a  public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
dvUhr  charged  by  a  governmental  entay  (Federal,  State,  or 
tocal)  with  commission  of  any  of  the  offsnses  enumerated  in 
paragraph  (IXb)  of  this  cettiAcatkm;  and 


(d)  Have  not  within  a  three-year  period  praosdinc  this 
applkation  had  one  or  more  publk  transactions  (iFadcril,  State, 
or  kxaO  terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  tlH 
statements  in  this  ceitiflcatkm,  he  or  slw  shall  attach  an 
explanation  to  this  application. 


3.  DRUG^HEE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drue-Free  Workplace  Act  of  1968.  and 
implemented  at  34  CFRfPart  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  e.  Sections  8S.60S  and  Kj610 - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to 
provide  a  drug-free  workplace  by. 

(a)  Publishing  a  statement  notifying  emptoyees  that  the 
unlawful  manufacture,  distributkm,  di^wnsin^  pnssrition.  or 
use  of  a  controlled  substance  is  prohibitad  in  the  grantee's 
workplace  and  specifying  the  actfons  thai  will  be  taken  apinst 
empfoyees  for  violatkxi  oif  sud>  prohibitfon; 

(b)  Establishing  an  on-going  dnig-free  awareness  program  to 
inform  employees  about- 

(1)  The  dangen  of  drug  abuse  in  the  woricplaoe; 

CD  The  grantee's  policy  of  maintaining  a  dnig-frae  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
empkiyae  assistance  programs;  and 

(4)  The  penalties  that  may  be  impoeed  upon  employees  for 
drug  abuse  violations  occurring  m  the  workplaca; 

(c)  Making  it  a  requirement  that  each  empfoyee  to  be  engaged 
in  the  pcttormance  of  the  grant  be  given  a  copy  of  the 
-*-' 1  required  by  paregnph  (S; 


(d)  Notifying  the  employee  in  the  statement  required  by 
paragn{Mi  (a)  that,  as  a  condition  of  employment  under  the 
grant  the  empfoyee  will- 

a)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  oonvktion  for  a 
vfolation  of  a  criminal  drug  statute  occurring  in  the  workplace 
no  later  than  five  calendar  days  afker  such  conviction; 

(c)  Notifying  the  anncy,  in  writing  within  10  calendar  days 
aftar  lacaivlng  notice  under  subperagraph  (dX2)  from  an 
empkiyee  or  otherwise  receiving  actual  notice  of  such 
oonvietion.  Empfoyeti  of  convicted  amployaes  must  provide 
notice,  induding  position  title  to:  Director,  Grants  and 
Contracts  Service  VS.  Departtnent  of  Education.  400 
Maryland  Avenue  S.W.  (Room  3124,  CSA  Re^onal  Office 
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Building  No.  3),  Waahinston.  DC  20202-4571.  Notice  itull 
indud*  the  idcnti/kation  numbcKt)  of  mch  affactad  grant; 


(0  Taking  one  of  the  foOowing  actions,  within  30  calendar  day* 
of  receiving  notice  under  aubparazraph  (dK2),  with  respect  to 
any  employee  who  is  so  convktad- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  tennination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  empbyee  to  participate  satisfactorily  in  a 
driK  wuse  assistance  or  rehabilitation  program  approved  for 
su^  purposes  by  a  Federal,  Stats;  or  local  Makh.  law 
enforcement  or  other  appropriate  agency: 

Jp  Maldng  a  good  faith  effort  to  omtinue  to  maintain  a 
rug-free  Mwnplaoe  through  implemenation  of  paragraphs 
(a)/(b),(c),(d)je).and(0. 

B.  The  grantee  may  insert  in  the  space  provided  below  the 
sitc(s)  ror  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  PerformaiKC  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVTOUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR Part  85,  Sutaart  F,  for  grantees,  as 
de&Md  at  34  CFR  Put  8S,  SactkNu  SiOS  and  K,610 - 

A.  AsaconditkMiofthcgtBntlcertifythatlwillnotcngagein 
the  uiUawful  raanutecture,  dlMributkMi,  dispensing, 

posaessfon,  or  use  of  a  controlled  subetartce  in  conducting  any 
activity  with  the  grant;  and 

&  If  convicted  of  a  criminal  drug  offense  remiltirtg  from  a 
vtolatfon  occurring  during  the  conduct  of  any  crant  activity,  I 
will  report  the  conviction,  in  writing,  within  localndar  days 
oftheconvictkMi,to:  Director,  Grants  aivl  Contracts  Service, 
US.  Department  of  Educatfon,  400  Maryland  Avenue;  S.W. 
(Room  h2i  CSA  Regional  Offkx  Buikfing  No.  3), 
Washington.  DC  21002-4571 .  Notice  shaU  indude  the 
identifintion  number(s)  of  each  affected  grant. 


Check  D  if  there  are  workp 
here. 


on  file  that  are  not  identified 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  appUcaitt  will  comply  with  the  above  certifications. 


KlAMEOFAPPUCANT 

PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORITTT)  REPRESEsITATIVE 

SJCNATURE 

DATE 

ED8(M013 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


Thjs  certiflcation  is  required  by  the  Departtnent  of  Educahon  regulations  implemenhne  Executive  Order 
12549,  Debarment  and  Suspension.  34  CFR  Part  85,  for  all  lower  tier  transacdons  meeting  the  thnshold 
and  tier  requirements  stated  at  Section  85.110.  ° 


Instructions  for  Certification 


1 .  By  signin; 
prospective 
cenirtcation 


E  and  submitting  this  proposal,  the 
I  lower  tier  parbapant  is  providing  the 
I  set  out  bebw. 


2.  The  certification  in  this  clause  is  a  material 
representation  of  fact  upon  which  reliance  was  placed 
when  this  transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  renderea  an  erroneous  ceitifkation,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  ongmated  may  pursue  available 
remedies,  including  suspension  and/or  debarment. 

3.  Theprospective  lower  tier  participant  shaU  provide 
immeaiate  wntten  notice  to  tne  person  to  which  this 
proposal  is  submitted  if  at  anv  tune  the  prospective 
lower  tier  participant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances. 

4  The  terms  covered  transaction,"  "debarred,' 
"suspended,"  "ineligible,"  "lower  tier  covwed 
transaction."  "partiapant,"  "person."  'primary  covered 
transaction,"  "principal,"  'proposai'and  "voiuntanly 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  implemenung  Executive  Order  12549.  You  may 
contact  the  person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  tnis  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
luiowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  rom  parddpauon  m  this  covered 
transaction,  unless  authorized  by  the  department  or 
agency  with  which  this  transaction  origmatad. 


6.  The  prospcct:vc  lower  tier  participant  further 
agre«  oy  submitting  this  proposal  that  it  will 
mdude  the  clause  tiUed  "(:ertificatx>n  Regarding 
Debarment,  Suspension,  Ineligibility,  and  Voluntan- 
Exclusion-Lower  Tier  Covered  Transactions." 
without  modificatiofv  in  ail  lower  tier  covered 
transactions  and  in  all  soliatations  for  lower  tier 
covered  transactions. 

7    A  participant  m  a  covered  transaction  mav  rely 
upon  a  certincation  of  a  prospective  participam  in  a 
lower  tier  covered  transaaion  that  it  is  not 
debarred,  suspended,  ineligible,  or  volununlv 
excluded  from  the  covered  transaction,  unless  it 
knows  that  the  certification  is  erroneous    A 
pamcipnt  may  decide  the  method  and  frequerKy 
by  which  It  determines  the  eiagibiiity  of  its 
phnapals.  Each  participant  mav,  but  is  not 
required  to,  check  the  Nonprocurement  List. 

S    h4othing  contained  in  the  foregoins  shall  be 
construed  to  require  estabbshment  of  a  svstem  of 
records  m  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  knowledge 
and  information  of  a  partiapant  is  r»t  required  to 
exceed  that  which  is  normaDy  possessedby  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9    Except  for  transactions  authorized  under 
paragraph  5  of  these  mstructions,  if  a  partiapant  in 
a  covered  transaction  knowingly  enters  into  a  lower 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  volununlv 
excluded  from  partiapation  in  this  transaction.  :n 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  onginated  may  pursue  available 
'emedies,  including  suspension  and  /or  debarment 


Certification 


(1) 


(2) 


The  projective  lower  tier  participant  certifies,  bv  subrrussion  of  this  proposal,  that  rwither  it  nor  its 
principals  are  presently  debarred,  suspernded,  proposed  lor  debannent,  cfedared  ineligible,  or 
voiuntanly  excluded  from  partiapation  in  this  transaction  by  any  Federal  department  or  agency 

Where  the  prospective  lower  tier  partiapant  is  unable  to  certify  to  any  of  the  statements  in  this 
certification,  such  prospective  partiapant  shall  attach  an  explanation  to  this  proposal. 


iNAME  OF  APPLICANT 

PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME  j 

PKlNltUNAMk  ANU  U'lLtUh  AUlHURiZtU  ktl'RlibLMAnVh 

SIGNATURE 

DATE 

ED  80-0014,  9/90  (RepUces  CCSOK  (REV  12/88),  which  is  obsolete) 


2852 


Federal  Register      \oi    62.  No.   12  /  Friday.  January  17,  1997  /  Notices 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Cofnpl«tai  thic  form  to  di«ck>sa  lobbying  activib**  pursuant  to  31  U.S.C  1352 
(See  '«v«rs«  for  public  burden  dttcloture.) 


Approv«t  by  OMB 
034a-004« 


1.       Ty»«  of  F«dw«J  Action: 

□    a.  contrsct 
b.  grant 
0.  cooperative  agreement 
d.  loan 

a.  loan  guarantee 
f.  loan  insuranca 


Statue  of  Fadaral  Action: 


a   btd/offer/application 
b.  iriitial  award 
c   poet' award 


3.      Rai: 

D 


Raport  Typa: 

a.  irvtial  filir>g 

b.  material  chaf>ga 


For  Matwial  Chan«a  Only: 

year quarter  _ 

data  of  laat  report 


Nam*  and  Addreea  of  IUportir>«  Entity: 

D     Prirr^e  D       Subawerdea 

Tier  ,  rf  kno^n 


Congraaaionai  Diatriet.  if  known: 


H  Raportin«  Enthy  in  Ne.4  ia  Subawarda*. 
Name  and  Aoopaaa  or  Pniiiai 


Cony aaaional  Diatriet.  ff  known: 


6.       Pedarai  DapartmantyAgancy: 


Fedarai  Program  Nama/Paacription: 


CFDA  Nuniber,  if  appKcabla: 


8.        Federal  Action  Number. /fii:/x7M^; 


Award  Amount,  if  known: 


10.     a.  Nam*  and  Addreaa  of  Lobbying  Bwtitv  Regietrant 
lif  indivi<kj»i,  Imst  name,  first  nam*,  Ml): 


b.  IndMduale  Parformir>g  tarvieaa  (tnciuding  addraas  if 
difff»nt  from  Ho.  10m) 
(Imat  nmm0.  first  nmm*.  Ml): 


1 1 1  Amewwl  a<  PaymaM  {0h»9k  all  iMmt  •ft^t<,'i» 

<  — D  aetwe) G  planned 


IJi  Taem  a<  Paymaw*  (ahaak  mU  thmt  m^i^'ii 
D        a.  aaah 


O        bi  iw  Itiwd)  apeeifyi watwn 


^elue 


13.  T^e  e«  Peymewl  ^C*aa<lr  a<l>  thmt  m^ij')* 


»•  retainer 


□        b.  er»e  time  fee 

D        d.  eewbngawt  fee 
Q        e.  deferred 


f.  etheri  epeaifyi 


K.  >i<ef  Daiaripdew  ef  Bar^iieia  Parfewwed  er  te  be  Perfermed  and  Datela)  ef  Se»v<eei  Jwofcidim  alfiaarlei,  aiiiplevaalali 
a»  l>lamba»iel  eeMaeaadi  far  Peymem  Iwdieeted  m  hem  Hi 


itnmii  riiie« 


rtiiw^  mil  t.  riinimmj 


4ft, — Caw«b>yadiii  ■beetjel  W  1 11   erteebedi 3 — Vm- 


a    Me 


1«. 


t*  tMm  \m  ■ia»o«ta«d  bv  M*  SI  U.S.C. 

1S«3.      TMa    anlniai    a«   Igeatlne    m*K**m    b   ■   itnurl^ 

•(•■M  <m—>  ■Wall  nammm  <mm  ftma»i  ky  «<•  *m  ttt»<n 

I*  m  miim9*  IMs    JHt  *actomm%   !• 
:  ID  SI  U.S.C.  1S«2.  -ntt  M iluri  mm\M 


I  wtMMb  MaaOi*  miiri<  *i* atal  to  iiatm  <o  • 

#••  HMMr  of  KM  IM*  *mm  1 10.000  and  mat  man  etHi  *  100 .000  «w 


Signature: 
Print  Name: 

Title: 


Taiepbone  No. 


Data: 


Authoriiad  for  Local  Reproduction 
Standard  Form  -  LLL 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 


raporUng  •ntHy.  whMhw  MibmwardM  or  prim*  F*4*ral  r*oipiMtt.  «m  InHtotion 

Chang*  to  a  pravteua  Wna.  pumiant  to  iMa  31  U.S.C.  ooeliafi  1362.  Tha 

•graomont  to  tnakm  paynwnt  to  any  lobbying  ontity  for  Mluonoing  or  amenyting 

r,  a  Mombw  of  Congraoa.  an  offiow  or  anyleyo  o4  Congrooa.  or  an  awployoa 

covwad  F*4*ral  action.  »i^««^agni  «  f.-^-..^^^^  Ttiin  far  aiJrfind 

Complata  al  Mama  thM  ^ply  for  bo>*  tfw  InMal  f«ng  anrf  mMartat  eKanga 


puMWtad  by  tha  Of«oa  of  Managamant  and  Budgat  for  addWonal  Infofiwion. 
1.   Mantify  tha  typo  of  oeworadFodaralaelion  for  whioh  lobbying  aetMty  la  and/or  haabaMooourad  to  Mhianaa  tha 


2.  IdantHy  tha  atatua  of  tha  oowarod  Fadaral  action. 

3.  IdanUfy  tha  appropHata  daaaHlBaHan  of  thio  raport.  H  thla  la  a  fdew  up  raport 


by  a 


to  tha 


information  provteuoiy  raportad.  antar  tha  yaar  artd  quartar  In  «w*iieh  tha  ohanga  eeourrad.  Entar  tha  data  of  tha  laat 
pravioualy  aubmittad  raport  by  thla  raporting  antfty  for  thia  oovarad  Fadarai  action. 


olty.  atata  ar«d  lip  eoda  of  tha 
Of  tha  raporting  anthy  that 


4.  Entar  Iha  ful  nama, 
Chaoit  tha  appropriata  eiaaaHlcation  of  tha  raporting  antity  that  daaignataa  H  H  la,  or  aiipaeta  to  ba.  a  prtana  or  aubaward 
radpiant.  Idantify  tha  tiar  of  ttta  aubawardaa.  a.g.,  tha  firat  aubawardaa  of  tha  prbn*  la  tha  lat  tiar.  •ubawarda  ^toiuda 
but  ara  not  Bmitad  to  aubcontracti.  aidtgranta  af>d  corwad  awarda  urtdar  granta. 

5.  If  tha  organliation  fMng  tha  raport  bi  ham  4  cfweiu  'Subawardaa*  than  antar  tha  ful  nama.  addraaa.  olty,  ataia  wtd  ilp 
coda  of  tha  prima  Fadarai  radpiant.  bteiuda  Congraaaiond  Dialriet.  H  known. 

6.  Entar  tha  nama  of  tha  Fadard  agartcy  maUng  tiia  award  or  loan  oommitmant.  btduda  at  laaai  art*  w  gaidi  atliwid  l*«d 
bdow  agar>cy  nama,  H  knowm.  For  axampla,  Dapartmant  of  Tranaportation,  Unitad  Stata*  Coaat  Guard. 

7.  Entar  tha  Fadard  program  nama  or  daacription  for  tha  oowarad  Fadard  aedon  (Ham  1 1.  If  known,  arttar  tha  ful  Cataieo  of 
Fadard  Demaatk  Aaaiatanea  |CR>A) 


8.  Erttar  tha  moat  appropriata  Fadard  Idantifybig  numbar  avalabia  for  tha  Fadard  action  Marttlfiad  ki  itam  1  ia.g„  Waquaat 
for  Propoad  (ftfP)  numbar.  bwdtation  for  Bid  QFBI  iMMnbar,  grant  armounoamant  numbar,  tha  contract,  grant  «f  laan  award 
numbar,  tha  appBoatlor>ypropead  eorttrd  numbar  aaaignad  by  tha  Fadard  agancyl.  btotuda  prafixaa,  a.g.,  1Vr-OC-90-001 .' 

9.  For  a  oo<>arad  Fadard  aetian  «dtara  tfiara  haa  baan  an  award  ar  loan  oommitmant  by  tha  Fadard  agartey,  antar  tha  Fadard 
amount  of  tha  awardAoan  ooiiwidunaiil  for  tha  prima  antity  IdantMad  bi  Itam  4  or  6. 


10.    Ul  Entar  tha  ful  nama. 


dty,  atata,  artd  tip  eoda  of  «ta  labbybtg  andty  ragiatrant  undar  tha  Lobbybtg 


Act  of  1996  angagad  by  tha  raportbtg  antity  idantiflad  bi  Itam  4  to  >nfkiaiMa  tha  eovarad  Fadard  aeHon. 


(b|  Entar  tha  ful  namaa  of  tha  btdMdud(a|  parformkig 

1<Ha|.  Bttar  l^at  Nama,  Firat  NaflM.  and  Middto  faMd  OMI). 


and  Incbida  ful  addraaa  If  diffaranl  from 


Ki  Ibwddi  a  ipniii  tad  dHaMa44aaadp<lai>  if  Iha  aindaia  thitthi  libkyfit  baa  pidtrmidi  a*  wMka  iipmirftt  padapm, 
and  tiia  datalal  al  any  aawdaaa-»andaaadr4na>Mda  al  pmpa»atary-an*aaiatad  aa«idty>  wrt  )Mai  tima  apani  b^^aaua^aantaat 
whb  ridiid  ijidala.  IdiwtHy  tha  Tadard  ■ifldriiil  iiwtamd  ar  <ii  iliiaa»lai,  amplayaala),  a»  Miw*tHa|  af  Cmgrm 
tfMl-«Maa-aaNtaatad* 


16i    Chaah  whathar  a*  wat  a  tF  II I  H  CawtbiMatlaw  Bbaatii)  !■  atladiad. 

16.    Tha  Marlifyhtg  offloid  aha!  aign  artd  data  tl«a  form,  print  hiaAtar  nama.  tida.  and  taiapi>ot»a  numbar. 


daw 


D.C.  20603. 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225,  236,  and  252 
[DFARS  Case  96-D328] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Preference  for 
U.S.  Firms  on  MILCON  Overseas 
Construction 

AGENCY:  Department  of  Defense  (DOD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  112  of 
the  Fiscal  Year  1997  Military 
Construction  Appropriations  Act 
(Public  Law  104-196).  Section  112 
provides  a  20  percent  preference  for 
United  States  firms  on  all  contracts 
estimated  to  exceed  Si, 000. 000  for 
military  construction  projects  in  the 
United  States  territories  and  possessions 
in  the  Pacific  and  on  Kwajalein  Atoll,  or 
in  countries  bordering  the  Arabian  Gulf. 
DATES:  Effective  date:  January'  17.  1997. 

Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  March  18,  1997,  to  be 
considered  9n  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  wTitten  comments  to:  Defense 
Acquisition  Regulations  Council.  Attn: 
Ms.  Amv  Williams,  PDl,?SD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 
cite  DFARS  Case  96-D328  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  amends  the  DFARS 
to  implement  Section  112  of  the  Fiscal 
Year  1997  Military  Construction 
Appropriations  Act  (Pubhc  Law  104- 
196).  The  rule  contains,  at  236.274(a), 
the  statutory  restriction  on  awcird  of 
overseas  military  construction  contracts, 
and  adds  a  solicitation  provision  at 
252  236-7010,  Overseas  Military 
Construction-Preference  for  United 
States  Finns. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  ef  seq..' 


because  the  rule  only  applies  to 
contracts  estimated  to  exceed 
51,000,000  for  military  construction 
projects  in  the  L'nited  States  territories 
and  possessions  in  the  Pacific  and  on 
Kwajalein  Atoll,  or  in  countries 
bordering  the  Arabian  Gulf.  It  is 
estimated  that  only  12  such  contracts 
are  awarded  per  year.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  96-D328  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
applies.  It  is  estimated  that  the  new 
provision  at  DFARS  252.236-7010  will 
increase,  by  5  hours,  the  annual 
paperwork  burden  associated  with 
DFARS  Part  236  and  related  provisions/ 
clauses.  The  Office  of  Management  and 
Budget  (0MB)  has  approved  this 
increase  under  OMB  Control  Number 
0704-0255. 

0.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
Section  112  of  the  Fiscal  Year  1997 
Military  Construction  Appropriations 
Act  (Public  Law  104-196).  Section  112 
provides  a  20  percent  preference  for 
United  States  firms  on  all  contracts 
estimated  to  exceed  SI. 000. 000  for 
military  construction  projects  in  the 
United  States  territories  and  possessions 
in  the  Pacific  and  on  Kwajalein  Atoll,  or 
in  countries  bordering  the  Arabian  Gulf. 
Immediate  publication  of  an  interim 
rule  is  necessary  to  promptly  comply 
with  Section  112.  Comments  received  in 
response  to  the  publication  of  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  225, 
236,  and  252 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council 

Therefore,  48  CFR  Parts  225,  236,  and 
252  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  225,  236,  and  252  continues  to 
read  as  follows: 


Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.7000  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

225.7000    Scope  of  subpart 

(a)  This  subpart  contains  restrictions 
on  the  acquisition  of  foreign  products 
and  services,  imposed  by  Defense 
appropriations  and  authorization  acts 
and  other  statutes.  Refer  to  the  acts  to 
verify  current  applicability  of  the 
restrictions. 
***** 

3.  Section  225.7003  is  added  to  read 
as  follows; 

225.7003    Restriction  on  overseas  military 
construction. 

For  restriction  on  award  of  military 
construction  contracts  to  be  performed 
in  the  United  States  territories  and 
possessions  in  the  Pacific  and  on 
Kwajalein  Atoll,  or  in  countries 
bordering  the  Arabian  Gulf,  see 
236.274(a), 

PART  236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

4.  Section  236.274  is  amended  by 
redesignating  the  introductory  text  as 
paragraph  (b);  by  redesignating 
paragraphs  (a)  and  (b)  as  paragraphs 
(b)(1)  and  (b)(2),  respectively;  by 
redesignating  paragraphs  (b)(1)  through 
(b)(8)  as  paragraphs  (b)(2)(i)  through 
(b)(2)(viii);  and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 

236.274    Construction  in  foreign  countries. 

(a)  In  accordance  with  Section  112  of 
Public  Law  104-32  and  similar  sections 
in  subsequent  military  construction 
appropriations  acts,  military 
construction  contracts  that  are  estimated 
to  exceed  $1,000,000  and  are  to  be 
performed  in  the  United  States 
territories  and  possessions  in  the  Pacific 
and  on  Kwajalein  Atoll,  or  in  countries 
bordering  the  Arabian  Gulf,  shall  be 
awarded  only  to  United  States  firms, 
unless  the  lowest  responsive  and 
responsible  offer  of  a  United  States  firm 
exceeds  the  lowest  responsive  and 
responsible  offer  of  a  foreign  firm  by 
more  than  20  percent. 
***** 

5.  Section  236.570  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


236.570 
clauses. 


Additional  provisions  and 


contracts  t 
$1,000,00C 
the  United 


(End  of  prov 
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contracts  that  are  estimated  to  exceed 
$1,000,000  and  are  to  be  performed  in 
the  United  States  territories  and 
possessions  in  the  Pacific  and  on 
Kwajalein  Atoll,  or  in  countries 
bordering  the  Arabian  Gulf. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6.  Section  252.236-7010  is  added  to 
read  as  follows: 

252.236-7010    Overseas  Military 
Construction — Preference  for  United  States 
Firms. 

As  prescribed  in  236.570(c),  use  the 
following  provision: 

Overseas  Military  Construction — Preference 
for  United  States  Firms  (Jan  1997) 

(a)  Definition. 

"United  States  firm,"  as  used  in  this 
provision,  means  a  firm  incorporated  in  the 
United  States  that  complies  with  the 
following: 

(1)  The  corporate  headquarters  are  in  the 
United  States: 

(2)  The  firm  has  filed  corporate  and 
employment  tax  returns  in  the  United  States 
for  a  minimum  of  2  years  {if  required),  has 
filed  State  and  Federal  income  tax  returns  (if 
required)  for  2  years,  and  has  paid  any  taxes 
due  as  a  result  of  these  filings;  and 

(3)  The  firm  employs  United  States  citizens 
in  key  management  positions. 

(b)  Evaluation.  Offers  from  firms  that  do 
not  qualify  as  United  States  firms  will  be 
evaluated  by  adding  20  percent  to  the  offer. 

(c)  Status.  The  offeror is. is 

not  a  United  States  firm. 

(End  of  provision) 

[FR  Doc.  97-1041  Filed  1-16-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225,  236,  and  252 
[DFARS  Case  96-D329] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Restriction  on 
MILCON  Overseas  Architect-Engineer 
Contracts 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY;  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  111  of 
the  Fiscal  Year  1997  Military 
Construction  Appropriations  Act  (Pub. 
L.  104-196).  Section  111  restricts  award 
of  architect-engineer  contracts  estimated 
to  exceed  $500,000  for  projects  to  be 
accomplished  in  Japan,  in  any  North 


Atlantic  Treaty  Organization  member 
country,  or  in  countries  bordering  the 
Arabian  Gulf,  to  United  States  firms  or 
United  States  firms  in  joint  venture  with 
host  nation  firms. 

DATES:  Effective  date:  January  17,  1997. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  March  18,  1997.  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Coimcil,  Attn; 
Ms.  Amy  Williams,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139.  3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 
cite  DFARS  Case  96-D329  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams.  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  amends  the  DFARS 
to  implement  Section  1 11  of  the  Fiscal 
Year  1997  Military  Construction 
Appropriations  Act  (Public  Law  104- 
196).  The  rule  contains,  at  236.602-70. 
the  statutory  restriction  on  award  of 
overseas  architect-engineer  contracts; 
and  adds  a  new  solicitation  provision  at 
252.236-7011,  Overseas  Architect- 
Engineer  Services-Restriction  to  United 
States  Firms. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq..' 
because  the  rule  only  applies  to 
architect-engineer  contracts  estimated  to 
exceed  S500.000  for  projects  to  be 
accomplished  in  Japan,  in  any  North 
Atlantic  Treaty  Organization  member 
country,  or  in  countries  bordering  the 
Arabian  Gulf.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
96^D329  in  correspondence. 

C.  Paperwork  Reduction  act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  interim  rule  does 
not  impose  any  information  collection 
requirements  that  require  approval  of 


the  Office  of  Maiiagement  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary-  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
Section  111  of  the  Fiscal  Year  1997 
Military  Construction  Appropriations 
Act  (Public  Law  104-196).  Section  111 
restricts  award  of  architect-engineer 
contracts  estimated  to  exceed  S500.000 
for  projects  to  be  accomplished  in  Japan, 
in  any  North  Atlantic  Treaty 
Organization  member  countn,-.  or  in 
countries  bordenng  the  Arabian  Gulf,  to 
United  States  firms  or  United  States 
firms  in  )oint  venture  with  host  nation 
firms.  Immediate  publication  of  an 
interim  rule  is  necessary  to  promptlv 
compl\  with  Section  111   Comments 
received  in  response  to  the  publication 
of  this  interim  rule  will  be  considered 
in  formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Parts  225. 
236,  and  252 

Government  procurement- 

Michele  P.  Peterson. 

Executive  Editor.  Defense  Acquisition 
Regulations  Council 

Therefore.  48  CFR  Parts  225,  236.  and 
252  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  225.  236,  and  252  continues  to 
read  as  follows: 

Authority  41  U  S  C  421  and  48  CFR 

Chapter  1 

PART  22S— FOREIGN  ACQUiSITION 

2.  Section  225.7004  is  added  to  read 
as  follows: 

225.7004    Restriction  on  overseas 
architect-engineer  services. 

For  restriction  on  award  of  architect- 
engineer  contracts  to  be  performed  in 
Japan,  in  any  North  Atlantic  Treaty 
Organization  member  countn*'.  or  in 
countries  bordering  the  Arabian  Gulf, 
see  236  602-70. 

PART  236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

3.  Section  236.102  is  amended  by 
adding  paragraph  (4)  to  read  as  follows: 

236.102    Definitions. 

•         *         *         •         * 

(4)  United  States  firm  is  defined  in  the 
provisions  at  252  236-7010.  Overseas 
Military-  Construction-Preference  for 
United  States  Firms,  and  252.236-7011. 
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Overseas  Architect-Engineer  Services 
Restriction  to  United  States  firms. 

4.  Section  236  602-70  is  added  to 
read  as  follows: 

236.602-70    Restriction  on  award  of 
overseas  architect-engineer  contracts  to 
foreign  firms. 

In  accordance  with  Section  111  of 
Public  Law  104-32  and  similar  sections 
in  subsequent  military  construction 
appropriations  ac:ts.  A-E  contracts 
funded  bv  militar\'  ctmstruction 
appropriations  that  are  estimated  to 
exceed  S500.000  and  are  to  be 
performed  in  [apan,  in  an\'  North 
.■\tlantic  Treaty  Organization  nieiiib»'r 
country,  or  in  countries  bordering  the 
.\rabian  Gulf,  shall  be  awarded  onlv  to 
United  States  firms  or  to  joint  ventures 
of  United  States  and  host  nation  firms 

5.  Section  236.609-70  is  amended  \)\ 
revising  the  title;  by  redesignating 
paragraphs  (a)(1)  and  (2)(2)  as 
paragraphs  (a)(l)(ii  and  (a)(l)(ii), 
respectively;  by  redesignating  paragrapn 
(a)  introductory  text  as  paragraph  !a){l); 
by  redesignating  paragraph  (b)  as 


paragrafih  (a)(2);  and  by  adding  a  new 
paragraph  [h\  to  read  as  follows: 

236.609-70     Additional  provisions  and 
clauses. 


(b)  Use  the  provision  252.236-7011. 
Overseas  Architect-Engineer  Services — 
Restriction  to  United  States  Firms,  in 
solicitations  for  A-E  contracts  that  are 
estimated  to  exceed  S500.000  and  are  to 
be  performed  in  lapan.  in  any  North 
Atlantic  Treaty  Organization  member 
country,  or  in  countries  bordering  the 
Arabian  Gulf. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 

CLAUSES 


6.  Section  252.236- 
read  as  follows: 


^011  is  added  to 


252.236-701 1     Overseas  Architect- 
Engineer  Services — Restriction  to  United 
States  Firms 

As  prescribed  in  236  609-70(b),  use 
the  following  provision; 


Overseas  Architect-Engineer  Services — 
Restriction  to  United  States  Firms  (Jan  1997) 

(a)  Definition. 

United  States  firm,  as  used  in  this 
provision,  means  a  firm  incorporated  in  the 
United  States  that  complies  with  the 
following: 

(1)  The  corporate  headquarters  are  in  the 
United  States; 

(2)  The  firm  has  filed  corporate  and 
employment  tax  returns  in  the  United  States 
for  a  minimum  of  12  years  (if  required),  has 
filed  State  and  Federal  income  tax  returns  (if 
required)  for  2  years,  and  has  paid  anv  taxes 
due  as  a  result  of  these  filings;  and 

(3)  The  firm  employs  United  States  citizens 
in  l^ey  management  positions. 

(b)  Restriction.  Militarv'  construction 
appropriations  acts  restrict  award  of  a 
contract,  resulting  from  this  solicitation,  to  a 
United  States  firm  or  a  joint  venture  of 
United  States  and  host  nation  firms. 

(c)  Status.  The  offeror  confirms,  bv 
submission  of  its  offer,  that  it  is  a  United 
States  firm  or  a  joint  venture  of  United  States 
and  host  nation  firms. 

(End  of  provision) 

(FR  Doc.  97-1042  Filed  1-16-97;  845  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.290U] 

Bilingual  Education:  Comprehensive 
School  Grants;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1997 

Note  to  Applicants:  This  notice  is  a 
complete  application  package  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
information,  apphcation  forms,  and 
instructions  needed  to  apply  for  an 
award  under  this  program.  The  statutory 
authorization  for  this  program,  and  the 
application  requirements  that  apply  to 
this  competition,  are  contained  in 
sections  7114  and  7116  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  bv  the 
Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382,  enacted  October 
20.  1994  (the  Act)  (20  U.S.C.  7424  and 
7426)). 

Purpose  of  Program:  This  program 
provides  grants  to  implement 
schoolwide  bilingual  education 
programs  or  special  alternative 
instruction  programs  for  reforming, 
restructuring,  and  upgrading  all  relevant 
programs  and  operations,  within  an 
individual  school,  that  serve  all  or 
virtually  all  limited  English  proficient 
(LEP)  children  and  youth  in  one  or  more 
schools  with  significant  concentrations 
of  these  children  and  youth 

Eligible  Applicants:  One  or  more  local 
educational  agencies  (LEAs),  or  one  or 
more  LEAs  in  collaboration  with  an 
institution  of  higher  education, 
community-based  organizations,  other 
LEAs,  or  a  State  educational  agency. 

Deadline  for  Transmittal  of 
Applications:  March  21,  1997. 

Deadline  for  Intergovernmental 
Re\iew:May  20.  1997. 

Available  Funds:  S22.9  million. 

Estimated  Range  of  Awards: 
$150.0OO-$350.0OG. 

Estimated  Average  Size  of  Awards: 
$250,000. 

Estimated  Number  of  A  wards:  90. 

NoJe:  The  Department  is  not  bound  by  any 
estimates  in  this  notice 

Project  Period:  60  months. 

Applicable  Regulations.  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80,  81.  82. 
85.  and  86. 

Description  of  Program 

Funds  under  this  program  are  to  be 
used  to  reform,  restructure,  and  upgrade 
all  relevant  operations  and  programs. 


within  a  school,  that  serve  LEP  children 
and  youth.  Before  carrying  out  a  project 
assisted  under  this  program,  a  grantee 
shall  plan,  train  personnel,  develop 
curriculum,  and  acquire  or  develop 
materials.  In  addition,  grantees  are 
authorized,  under  this  program,  to 
improve  the  education  of  LEP  children 
and  youth  and  their  families  by 
implementing  family  education 
programs,  improving  the  instructional 
program  for  LEP  children,  compensating 
personnel  who  have  been  trained — or 
are  being  trained — to  serve  LEP  children 
and  youth,  providing  tutorials  and 
academic  or  career  counseling  for  LEP 
children  and  youth,  and  providing 
intensified  instruction. 

Priorities 

Absolute  Priority:  The  priority  in  the 
notice  of  final  priority  for  this  program, 
as  published  in  the  Federal  Register  on 
October  30,  1995  (60  FR  55245),  applies 
to  this  competition. 

Under  34  CFR  75. 105(c)(3)  and 
section  7114(a)  of  the  Act.  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  serve  only  schools  in 
which  the  number  of  LEP  students,  in 
each  school  served,  equals  at  least  25 
percent  of  the  total  student  enrollment. 

Invitational  Priority:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  particularly  interested 
in  applications  that  meet  the  follov«ng 
invitational  priority.  However,  under  34 
CFR  75.105(c)(1)  an  application  that 
meets  this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Applicants  that  consicier  the 
Department  of  Education  Professional 
Development  Principles  in  planning  and 
designing  a  Comprehensive  School 
Grant  project. 

Those  principles  call  for  educator 
professional  development  that  focuses 
on  teachers  as  central  to  student 
learning,  yet  includes  all  other  members 
of  the  school  community:  focuses  on 
individual,  collegia!,  and  organizational 
improvement;  respects  and  nurtures  the 
intellectual  and  leadership  capacity  of 
teachers,  principals,  and  others  in  the 
school  community:  reflects  best 
available  research  and  practice  in 
teaching,  learning,  and  leadership; 
enables  teachers  to  develop  further 
expertise  in  subject  content,  teaching 
strategies,  uses  of  technologies,  and 
other  essential  elements  in  teaching  to 
high  standards:  promotes  continuous 
inquiry  and  improvement  embedded  in 
the  daily  life  of  schools;  is  planned 


collaboratively  by  those  who  will 
participate  in  and  facilitate  that 
development:  requires  substantial  time 
and  other  resources:  is  driven  by  a 
coherent  long-term  plan;  is  evaluated 
ultimately  on  the  basis  of  its  impact  on 
teacher  effectiveness  and  student 
learning;  and  uses  this  assessment  to 
guide  subsequent  professional 
development  efforts. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  and 
sections  7114  and  7116  of  the  Act  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  implement  schoolwide 
bilingual  education  programs  or  special 
alternative  instruction  programs  for 
reforming,  restructuring,  and  upgrading 
all  relevant  programs  and  operations, 
within  an  individual  school,  that  serve 
all  (or  virtually  all)  children  and  youth 
of  limited  English  proficiency  in  schools 
with  significant  concentrations  of  those 
children  and  youth. 

( Authority:  20  U.S.C.  7424(a)) 

(2)  Extent  of  need  for  the  project.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  authorizing  statute, 
including  consideration  of — 

(i)  Data  on  the  number  of  children  and 
youth  of  limited  English  proficiency  in 
the  school  or  school  district  to  be  s-^rved 
and  the  characteristics  of  those  children 
and  youth,  such  as  language  spoken, 
dropout  rates,  proficiency  in  English 
and  the  native  language,  academic 
standing  in  relation  to  the  English 
proficient  peers  of  those  children  and 
youth,  and,  if  applicable,  the  recencv  of 
immigration: 

(ii)  The  needs  addressed  by  the 
project; 

(iii)  How  the  appficant  identified 
those  needs: 

(iv)  How  those  needs  will  be  met  by 
the  project:  and 

(v)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(Authoritv:  20  U.S.C.  7426(g)(1)(A);  34  CFR 
75.210(b)(2)) 

(3)  Project  activities.  (20  points)  The 
Secretary  reviews  each  application  to 
determine — 

(i)  How  well  the  project  will  improve 
the  education  of  limited  English 
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proficient  students  and  their  families  by 
carrying  out  one  or  more  of  the 
following  activities: 

(A)  Implementing  family  education 
programs  and  parent  outreach  and 
training  activities  designed  to  assist 
parents  to  become  active  participants  in 
the  education  of  their  children. 

(B)  Improving  the  instructional 
program  for  Umited  English  proficient 
students  by  identifying,  acquiring,  and 
upgrading  curriculum,  instructional 
materials,  educational  software,  and 
assessment  procedures,  and,  if 
appropriate,  applying  educational 
technology. 

(C)  Compensating  personnel, 
including  teacher  aides  who  have  been 
specifically  trained,  or  are  being  trained, 
to  provide  services  to  children  and 
youth  of  limited  English  proficiency. 

(D)  Providing  training  for  personnel 
participating  in  or  preparing  to 
participate  in  the  program  that  will 
assist  that  personnel  in  meeting  State 
and  local  certification  requirements  and. 
to  the  extent  possible,  obtaining  college 
or  university  credit. 

(E)  Providing  tutorials  and  academic 
or  career  counseling  for  children  and 
youth  of  limited  English  proficiency. 

(F)  Providing  intensified  instruction; 
(ii)  The  degree  to  which  the  program 

for  which  assistance  is  sought  involves 
the  collaborative  efforts  of  institutions 
of  higher  education,  community-based 
OT^ganizations,  and  the  appropriate  local 
and  State  educational  agency  or 
businesses:  and 

(iii)  How  well  the  project  will  build 
the  recipient's  capacity  to  continue  to 
offer  high-quality  bilingual  and  special 
alternative  education  programs  and 
services  to  children  and  youth  of 
limited  English  proficiency  once 
Federal  assistance  is  reduced  or 
eliminated. 

(Authority  20  L'.S.C.  7424(b)(3).  7426(i)(4)- 
(5),  and  7428) 

(4)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quahty  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  appUcant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 


without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition:  and 

(vi)  The  quality  of  the  applicant's  plan 
to  provide  an  opportunity  for 
participation  of  students  enrolled  in 
private  schools. 

(Authority:  34  CFR  75.210(b)(3)) 

(5)  Proficiency  in  English  and  another 
language.  (5  points]  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  project  will 
provide  for  the  development  of  biUngual 
proficiency  both  in  English  and  another 
language  for  all  participating  students. 

(Authority:  20  U.S. C.  7426(i)(l)] 

(6)  Quality  of  key  personnel.  (5 
points) 

(i)  The  Secretary'  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  (6)(i)(A)  and  (B)  will 
commit  to  the  project;  and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  {6)(i) 
(A)  and  (B),  the  Secretary  considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(Authority:  34  CFR  75.210(b)(4)) 

(7)  Language  skills  of  personnel.  (3 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  meets  the  following 
requirements: 

(i)  The  program  will  use  qualified 
personnel,  including  personnel  who  are 
proficient  in  the  language  or  languages 
used  for  instruction. 

(ii)  The  appficant  will  employ 
teachers  in  the  proposed  program  who, 
individually  or  in  combination,  are 
proficient  in  Engfish,  including  written, 
as  well  as  oral,  communication  skills. 

(Authority:  20  U.S.C.  7426(g)(1)(E)  and  (h)(1)) 

(8)  Budget  and  cost  effectiveness.  (3 
points)  The  Secretary  reviews  each 
apphcation  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 


(ii)  Costs  are  reasonable  m  relation  to 
the  objectives  of  the  project. 

(Authority;  34  CFR  75.210(b)(5)) 

(9)  Integration  of  project  funds.  (2 
points)  The  Secretar\'  reviews  each 
application  to  determine  how  well 
funds  received  under  this  program  will 
be  integrated  with  all  other  Federal. 
State,  local,  and  private  resources  that 
may  be  used  to  ser\'e  children  and  youth 
of  limited  English  proficiency. 

(Authority:  20  U.S.C  7426(g)(2)(A)(iii)) 

(10)  Evaluation  plan.  (13  points)  The 
Secretary  reviews  each  apphcation  to 
determine  how  well  the  project's 
evaluation  will  meet  the  followmg 
requirements.  The  evaluation  must 
include — 

(i)  How  students  are  achieving  the 
State  student  performance  standards,  if 
any,  including  data  comparing  children 
and  youth  of  limited  English  proficiency 
with  nonlimited  English  proficient 
children  and  youth  with  regard  to 
school  retention,  academic 
achievement,  and  gains  in  English  (and. 
if  applicable,  native  language) 
proficiency: 

(ii)  Program  implementation 
indicators  that  provide  information  for 
informing  and  improving  program 
management  and  effectiveness, 
including  data  on  appropriateness  of 
curriculum  in  relationship  to  grade  and 
course  requirements,  appropriateness  of 
program  management,  appropriateness 
of  the  program's  staff  professional 
development,  and  appropriateness  of 
the  language  of  instruction;  and 

(iii)  Program  context  indicators  that 
describe  the  relationship  of  the 
activities  funded  under  the  grant  to  the 
overall  school  program  and  other 
Federal,  State,  or  local  programs  ser\ing 
children  and  youth  of  limited  English 
proficiency. 

(Authontv;  20  U.S.C.  7433(c)(l)-(3);  34  CFR 
75.210(b)(6)) 

(11)  Adequacy  of  resources  (4  points) 
The  Secretarv'  reviews  each  application 
to  determine  how  well  the  project  meets 
the  following  requirements: 

(i)  Student  evaluation  and  assessment 
procedures  must  be  valid,  reliable,  and 
fair  for  limited  English  proficient 
students. 

(ii)  The  project  must  contribute 
toward  building  the  capacity  of  the 
applicant  to  provide  a  program  on  a 
regular  basis,  similar  to  that  proposed 
for  assistance,  that  will  be  of  sufficient 
size,  scope,  and  quality  tc  promise 
significant  improvement  in  the 
education  of  students  of  Umited  English 
proficiency. 

(iii)  The  applicant  will  have  the 
resources  and  commitment  to  continue 
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the  program  when  assistance  under  this 
program  is  reduced  or  no  longer 
available. 

(iv)  The  project  must  provide  for 
utilization  of  the  State  and  national 
dissemination  sources  for  program 
design  and  in  dissemination  of  results 
and  products. 

(Authority.  20  U.S.C.  7426(h)(3),  (5)-(6);  34 
CFR  75.2i0(b)(7)) 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  sub)ect  to  the 
requirements  of  E.xecutive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
goverrmient  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  estabUshed  in  each  State 
under  the  Executive  order.  If  you  want 
to  Itnow  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  Hst 
published  in  the  Federal  Register  on 
August  20,  1996  (61  FR  43133  through 
43135). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide.  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary.  E.O.  12372— 
CFDA#  84.290U.  U.S.  Department  of 
Education,  Room  6213.  600 
Independence  Avenue.  S\V.. 
Washington,  DC.  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC.  time)  on 
the  date  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPLICATION.  DO  NOT 


SEND  APPUCATIONS  TO  THE  ABOVE 
ADDRESS.  INSTRUCTIONS  FOR 
TRANSMITTAL  OF  APPUCATIONS: 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  three  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center, 
Attention:  (CFDA#  84.290U). 
Washington.  D.C.  20202^725.  or 

(2)  Hand-deliver  the  original  and 
three  copies  of  the  application  by  4:30 
p.m.  (Washington.  D.C.  time)  on  or 
before  the  deadline  date  to: 

U.S.  Department  of  Education. 
Application  Control  Center.  Attention: 
(CFDA#  84.290U).  Room  #3633. 
Regional  Office  Building  #3.  7th  and  D 
Streets,  SW..  Washington,  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  fi-om  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  ofFice. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  item  10  of  the  .Application 
for  Federal  .Assistance  (Standard  Form  424) 
the  CFD.^  number — and  suffix  letter,  if  any — 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
the  following  forms  and  instructions, 
plur.  a  statement  regarding  estimated 
public  reporting  burden,  a  checklist  for 
applicants,  various  assurances,  a  notice 
to  applicants  regarding  compliance  writh 
section  427  of  the  General  Education 
Provisions  Act,  certifications,  and 
required  documentation: 

a.  Instructions  for  Application 
Narrative. 


b.  Additional  Guidance. 

c.  Estimated  Public  Reporting  Burden. 

d.  Notice  to  All  Applicants  (OMB  No. 
18010004). 

e.  Checklist  for  Applicants. 

f.  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-88))  and 
instructions. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions. 

h.  Group  Application  Certification. 

i.  Student  Data. 

j.  Project  Documentation. 

k.  Program  Assurances. 

1.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

m.  Certifications  Regarding  Lobbying; 
Debarment.  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013, 
6/90)  and  instructions. 

n.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014.  9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

o.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  This  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  in  the  Federal 
Register  (61  FR  1413)  by  the  Office  of 
Management  and  Budget  on  January  19, 
1996. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature. 

All  applicants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances,  and  THREE  copies  of  the 
application.  Please  mark  each 
application  as  "original"  or  "copy."  No 
grant  may  be  awarded  unless  a 
completed  application  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Compton-Tumer  ((202)  205- 
9839),  Diane  DeMaio  ((202)  205-5716), 
or  Ursula  Lord  ((202)  205-5709),  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5090,  Swritzer  Building,  Washington, 
D.C.  20202-6510.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 


Instructions 
Narrative 


The  narrat 
aspects  of  th 
order  listed  ; 
information 
not  simply  p 
Provide  posi 
resumes,  in  i 
criterion  on 

Additional  C 
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Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  appUcation  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Note:  Some  of  the  forms  in  the  Apj)endix 
to  this  notice  may  not  be  available  from  these 
electronic  sources. 

Program  Authority:  20  U.S.C.  7424 

Dated:  January  14,  1997. 
Delia  Pompa, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Instructions  for  the  Application 
Narrative 

Mandatory  Page  Limit  for  the 
Application  Narrative 

The  appUcation  narrative  must  not 
exceed  45  pages.  These  pages  must  be 
double-spaced  and  printed  on  one  side 
only.  A  legible  font  size  and  adequate 
margins  should  be  used.  The  narrative 
must  be  paginated.  The  narrative 
portion  of  the  application  package, 
including  abstract,  charts,  graphs, 
tables,  position  descriptions, 
illustrations,  and  appendices,  must  not 
exceed  the  45  page  limit.  The  page  limit 
applies  only  to  item  14  and  not  to  the 
other  items  in  the  Checklist  for 
Applicants.  APPLICATIONS  WITH  A 
NARRATIVE  SECTION  THAT 
EXCEEDS  THE  PAGE  LIMIT  WILL  NOT 
BE  CONSIDERED  FOR  FUNDING. 

Abstract 

The  narrative  section  should  begin 
with  an  abstract  that  includes  a  short 
description  of  the  population  to  be 
served  by  the  project,  project  objectives, 
and  planned  project  activities. 

Selection  Criteria' 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria. 
Provide  position  descriptions,  not 
resumes,  in  addressing  the  selection 
criterion  on  quality  of  key  personnel. 

Additional  Guidance 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  sections  in 
the  order  required. 


Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructional  design  and  all  other 
project  components.  ' 

Final  Application  Preparation 

Use  the  Checklist  for  Applicants  to 
verify  that  your  application  is  complete. 
Prepare  one  original  with  an  original 
signaling  and  include  three  additional 
copies.  Do  not  use  elaborate  bindings  or 
covers.  The  application  package  must  be 
mailed  or  hand-delivered  to  the 
Application  Control  Center  (ACC)  and 
postmarked  by  the  deadline  date. 

Estimated  Public  Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  OMB  No.  1885-0528,  Exp. 
Date:  4/30/98.  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  120  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  write  fo;  U.S. 
Department  of  Education,  Washington. 
D.C.  20202-4651.  If  you  have  comments 
or  concerns  regarding  the  status  of  your 
individual  submission  of  this  form,  wnfe 
directly  to:  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW., 
Washington,  D.C.  20202-6510. 

Notice  to  all  Applicants 

Thank  you  for  your  interest  in  this 
program.  The  purpose  of  this  enclosure 
is  to  inform  you  about  a  new  provision 
in  the  Department  of  Education's 
General  Education  Provisions  Act 
(GEPA)  that  applies  to  applicants  for 
new  grant  awards  under  Department 
programs.  This  provision  is  section  427 
of  GEPA,  enacted  as  part  of  the 
Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects 
appUcants  for  new  discretionary-  grant 
awards  under  this  program.  ALL 
APPUCANTS  FOR  NEW  A  WARDS 
MUST  INCLUDE  INFORMA  TION  IN 
THEIR  APPUCATIONS  TO  ADDRESS 
THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS 


PROGRAM.  What  Does  This  Provision 
Require? 

Section  427  requires  each  applicant 
for  funds  (other  than  an  individual 
person)  to  include  in  its  application  a 
description  of  the  steps  the  applicant 
proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its 
federally  assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  needs. 

This  section  allows  apphcants 
discretion  in  developing  the  required 
description.  The  statute  highhghts  six 
types  of  barriers  that  can  impede 
equitable  access  or  participation  that 
you  may  address:  gender,  race,  national 
origin,  color,  disability,  or  age.  Based  on 
local  circumstances,  you  can  determine 
whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc. 
from  equitable  access  or  participation. 
Your  description  need  not  be  lengthy; 
you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address 
those  barriers  that  are  applicable  to  your 
circumstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or.  if  appropriate,  may  be 
discussed  in  connection  with  related 
topics  in  the  application. 

Section  427  is  not  intended  to 
duplicate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  apphcants 
for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve 
to  high  standards.  Consistent  with 
program  requirements  and  its  approved 
application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 

What  are  Examples  of  How  an 
Applicant  Might  Satisfy  the 
Requirement  of  This  Provision^ 

The  following  examples  may  help 
illustrate  how  an  apphcant  may  comply 
with  section  427. 

(1)  An  applicant  that  proposes  to 
carry  out  an  adult  literacy  project 
serving,  among  others,  adults  with 
Umited  English  proficiency,  might 
describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
vdll  make  the  materials  available  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

(3)  An  applicant  that  proposes  to 
carry  out  a  model  science  program  for 
secondan,'  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
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to  enroll  in  the  course,  might  indicate 
how  it  tends  to  conduct  "outreach" 
efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants 
may  already  be  implementing  effective 
steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  m 
responding  to  the  requirements  of  thi-^ 
provision. 

Estimated  Burden  Statement 

According  to  the  Paperwork. 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  \aiui 
0MB  control  number  The  valid  OMB 
control  number  for  this  information 
collection  is  1801-0004  (Exp.  8/31/98). 
The  time  required  to  complete  this 
information  collection  is  estimated  to 
vary  from  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including 
the  time  to  review  instructions,  search 
existing  data  resources,  gather  and 


maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
pi<;ase  write  to:  U.S.  Department  of 
Education.  Washington,  DC  20202- 
4b5 1 

Checklist  for  Applicants 
Comprehensive  School  Grants 

The  following  forms  and  other  items 
must  be  included  in  the  application: 

1.  Application  for  Federal  Assistance 

(SF424) 

2.  Group  Application  Certification  (if 

applicable] 
i   Budget  Information  (ED  Form  No. 

524; 
4.  Itemized  Budget  for  each  year 
5-  Stutient  Data 

6.  Project  Documentation 
Transmittal  Letter  to  SEA 
Documentation  of  Consultation  with 

Nonprofit  Private  School  Officials 
Check  Box  in  Section  C 

7.  Program  Assurances 


8.  Assurances — Non-Construction 

Programs  (SF  424B) 

9.  Certifications  Regarding  Lobbying; 

Debarment,  Suspension  and  Other 
ResponsibiUty  Matters;  and  Drug- 
Free  Workplace  Requirements  (ED 
80-0013) 

10.  Certification  Regarding  Debarment, 

Suspension,  Ineligibility  and 
Voluntary  Exclusion — Lower  Tier 
Covered  transactions  (ED  80-0014) 

11.  Disclosure  of  Lobbying  Activities 

(SF-LLL) 

12.  Notice  to  All  Applicants  (OMB  No. 

18010004) 

13.  Table  of  Contents 

14.  Application  Narrative,  including 

Abstract  (See  Instructions  for  the 
Application  Narrative  and 
Additional  Guidance) 

15.  One  original  and  three  copies  of  the 

application  for  transmittal  to  the 
Department's  Application  Control 
Center 

BILLING  CODE  4000-01-P 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  us«d  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  b«  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 
1 
2. 


Entrv: 


Self-explanatory 


Date  application  submitted  to  Federal  agency  (or 
State  if  applicaole)  it  applicants  control  numoer 
(if  applicable). 

3.     State  use  only  (if  applicable). 

4  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  bianic. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  ihis 
application. 

6.  Enter  Employer  Identification  .Vumber  (EIN)  as 
assigned  by  the  Internal  Revenue  Service 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropnate 
letter<s)  in  the  spaceis)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date 

—  "Revision"  means  any  change  m  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Nameof  Federal  ag«ncy  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  reqiiested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
tppnpriAt*  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


Item:  Entrv: 

12.  List  only  the  largest  political  entities  affected 
(e.g.,  State,  counties,  cities). 

13     Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amo\ints  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  ofEice.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application. ) 


S>^  424    (REV    4.«S)  aao 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  1 3  to  22  hdurs  per 
response,  with  an  average  of  17.5  hours,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.   Send  comments  regarding  this  burden  estimate  or  any  other  ispect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.   Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  multi-year  funding  request.   Pay  attention 
to  applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-<e):   For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):   Show  the  multi-year 
total  for  each  budget  category.   If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Line  12,  columns  (a)-(e):   Show  the  total 
budget  request  for  each  project  year  for  which 
funding  is  requested. 

Line  12,  column  If):   Show  the  total  amount 
requested  for  all  project  years.   If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summarv 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  budget  category  on 
lines  1-11  of  Section  B. 


Lines  1-11,  columns  (aHe):   For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  she  j  the  total 
contribution  for  each  applicable  budget 
category. 

Urtes  1-11,  column  (f):   Show  the  multi-year 
total  for  each  budget  category.   If  non-Federal 
contnbutions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):   Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):   Show  the  total  amount  to 
be  contributed  for  all  years  of  th"-  multi-year 
project.   If  non-Federal  contnbutions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C  -  Other  Budget  Information 
Pay  attention  to  applicable  program  specific 
instructions,  if  attached.     . 

1.  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  dunng 
the  funding  period.    In  addition,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments 
you  deem  necessary. 
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PROJECT  DOCUMEHTATION 


NOTE: 


Subait  th«  apppopriata  dooiiaanta  and  information  as  spacified 
balov  for  tha  following  programs: 

•  Comprahansiva  School  Grants 
*  Systamvida  Improvamant  Grants 


8BCTZ0H  A 


A  copy  of  applicant's  transmittal  letter  requesting  the  appropriate 
State  educational  agency  to  comment  on  the  application.   This 
requirement  does  not  apply  to  schools  funded  by  the  Bureau  of  Indian 
Affairs.   (See  34  CFR  75.155  and  75.156  below.) 

S75.155  Raviaw  procadura  if  State  may  comment  on  applications: 
Purpose  of  SS75. 156-75. 158.   If  the  authorizing  statute  for  a 
program  requires  that  a  specific  State  agency  be  given  an 
opportunity  to  comment  on  each  application,  the  State  and  the 
applicant  shall  use  the  procedures  in  SS75. 156-75. 158  for  that 
purpose . 

(Authority:  20  U.S. C.  1221e-3 (a) (1) ) 

Cross-Rafarancat  Saa  34  CPR  part  7»  ( Inter govammaatal  Raviev 
of  Department  of  Education  Programs  and  Activities)  for  the 
regulations  implementing  tha  application  review  procedures  that 
States  may  use  under  B.O.  12372.   (in  addition  to  the 
requirement  in  §75.155  for  review  by  the  State  educational 
agency,  the  application  is  subject  to  review  by  state  Executive 
Order  12372  process.   Applicants  must  complete  item  16  of  the 
application  face  sheet  (Standard  Form  424,  Application  for 
Federal  Assistance)  by  either  (a)  specifying  the  date  when  the 
application  was  made  available  to  the  State  Single  Point  of 
Contact  for  review  or  (b)  indicating  that  the  program  has  not 
been  selected  by  the  State  for  review.) 

S75.156  Whan  an  applicant  under  S75.155  must  submit  its 
application  to  tha  State:  proof  of  submission. 

(a)  Each  applicant  under  a  program  covered  by  S75.155  shall 
submit  a  copy  of  its  application  to  the  State  on  or  before  the 
deadline  date  for  submitting  its  application  to  the  Department. 

(b)  The  applicant  shall  attach  to  its  application  a  copy  of  its 
letter  that  requests  the  State  to  comment  on  the  application. 

(Authority:  20  U.S.C.  1221e-3 (a) (1) ) 
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PROJECT  DOCDMEKTATZOM 
(continued) 


SECTION  B 

Evidence  of  compliance  with  the  Federal  requirements  for 
participation  of  students  enrolled  in  nonprofit  private  schools. 
(See  section  7116(h)(2)  of  Public  Law  103-382  and  34  CFR  75.119, 
76.652,  and  76.656  below.) 

Seo.  71X6.   Applications.  "(2)  in  designing  the  program  for 
which  application  is  made,  the  needs  of  children  in  nonprofit 
private  elementary  and  secondary  schools  have  been  taken  into 
account  through  consultation  with  appropriate  private  school 
officials  and,  consistent  with  the  number  of  such  children 
enrolled  in  such  schools  in  the  area  to  be  served  whose 
educational  needs  are  of  the  type  and  whose  language  and  grade 
levels  are  of  a  similar  type  to  those  which  the  prograun  is 
intended  to  address,  after  consultation  with  appropriate 
private  school  officials,  provision  has  been  made  for  the 
participation  of  such  children  on  a  basis  comparable  to  that 
provided  for  public  school  children.' 

(Authority:  20  U.S.C.  7426(h)(2)) 


S75.119  Information  needed  if  private  sohools  participate. 
If  a  program  requires  the  applicant  to  provide  an  opportunity 
for  participation  of  students  enrolled  in  private  schools,  the 
application  must  include  the  information  required  of 
subgrantees  under  34  CFR  7  6.656. 

(Approved  by  the  Office  of  Management  and  Budget  under  control 

number  1880-0513) 

(Authority:  20  U.S  C.  1221e-3 (a) (1) ) 

S76.652  Consultation  with  representatives  of  private  school 
students. 

(a)  An  applicant  for  a  subgrant  shall  consult  with  appropriate 
representatives  of  students  enrolled  in  private  schools  during 
all  phases  of  the  development  and  design  of  the  project  covered 
by  the  application,  including  consideration  of: 

(1)  Which  children  will  receive  benefits  under  the  project; 

(2)  How  the  children's  needs  will  be  identified; 

(3)  What  benefits  will  be  provided; 

(4)  How  the  benefits  will  be  provided;  and 

(5)  How  the  project  will  be  evaluated. 

(b)  A  subgrantee  shall  consult  with  appropriate  representatives 
of  students  enrolled  in  private  schools  before  the  subgrantee 
makes  any  decision  that  affects  the  opportunities  of  those 
students  to  participate  in  the  project. 
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PROJECT  DOCDMENTATZON 
(continued) 


(c)  The  applicant  or  subgrantee  shall  give  the  appropriate 
representatives  a  genuine  opportunity  to  express  their  views 
regarding  each  matter  subject  to  the  consultation  requirements 
in  this  section. 

(Authority:  20  U.S. C.  1221e-3 (a) (1) ) 

576.656  Information  in  an  application  for  a  subgrant. 
An  applicant  for  a  subgrant  shall  include  the  following 
information  in  its  application: 

(a)  A  description  of  how  the  applicant  will  meet  the  Federal 
requirements  for  participation  of  students  enrolled  in  private 
schools. 

(b)  The  number  of  students  enrolled  in  private  schools  who  have 
been  identified  as  eligible  to  benefit  under  the  program. 

(c)  The  number  of  students  enrolled  in  private  schools  who  will 
receive  benefits  under  the  program. 

(d)  The  basis  the  applicant  used  to  select  the  students. 

(e)  The  manner  and  extent  to  which  the  applicant  complied  with 
§76.652  (consultation). 

(f)  The  places  and  times  that  the  students  will  receive 
benefits  under  the  program. 

(g)  The  differences,  if  any,  between  the  program  benefits  the 
applicant  will  provide  to  public  and  private  school  students, 
and  the  reasons  for  the  differences. 

(Authority:  20  U.S. C.  1221e-3 (a) (1) ) 


SECTION  C 


Check  the  appropriate  box  below: 

•  There  are  no  eligible  nonprofit  private 
schools  in  the  proposed  service  delivery 
area  that  wish  to  participate  in  the 
project. 

•  One  or  more  eligible  nonprofit  private 
schools  in  the  proposed  service  delivery 
area  wish  to  participate  in  the  project 
and  are  listed  on  the  enclosed  student 
Data  form. 

•  There  are  no  eligible  nonprofit  private 
schools  in  the  proposed  service  delivery 
area. 


Q 
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PROGRAM  ASSURANCES 

NOIE: 

The  authorizing 
assurancei.  This 
progranut 

statute  requires  applicants  under  certain  programs  to  provide 
foi  111  must  be  completed  for  applications  under  the  following 

•  Comprehensive  School  Grants 

•  Systemwide  Improvement  Grants 

A5  the  duJy  authorized  representative  of  the  applicant,  I  certify  that  the  applicant: 

•  Will  not  reduce  the  level  of  State  and  local  funds  that  the  applicant  expends  for  bilingual 
education  or  special  alternative  instruajonal  programs  if  the  applicant  is  awarded  a  grant 
under  the  program 

•  Will  employ  in  the  proposed  project  teachers  who  are  proficient  in  English,  including 
written  and  oral  communication  skills 

•  Will  integrate  the  proposed  project  with  the  applicant's  overall  educational  program. 

•  Has  developed  this  application  in  consultation  with  an  advisory  council,  the  majority  of 
whose  members  are  parents  and  other  representatives  of  the  children  and  youth  to  be  served 
in  the  proposed  project 

(Authority:  20  U.S.C  7426(g)) 


Authorized  Representative 

Applicant  Organization 

Signature 

Title 

Typed  Name 

Date  Signed 
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OMI  Afprswal  No.  e9«»-00«0 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Note:  Certain  of  these  issurancee  may  not  be  applicable  to  your  project  or  program.  If  you  have  quettions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  represenUtive  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
flnancial  capability  (iitAuding  funds  sxiSident  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  11  472S-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  imder  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (aVTitle  VI  of  the  Civil  Ri^ts  Act  of 
1964  (P.L.  88-352)  which  prohibiU  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  (X  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  H  168M683,  and  1685-1686), 
which  prohibits  diaeriminatioB  on  the  basis  of  sex; 
(c)  Section  504  ottb*  Rehabilitetion  Act  ot  1973,  as 
amended  (29  U.S.C.  I  794),  which  prohibits  dis- 
crimination OD  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
U.S.C.H  6101-6107).  which  prohibiU  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholUm;  (g)  li  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  US  C.  290  dd-3  and  290  e«- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vin  of  the  Civil  Righu  Act  of  1968  (42  U.SC  i 
3601  et  seq),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  flnancing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made, 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acqtiired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  ii  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  VSC  li  276a  to  276a- 
7),  the  Copeland  Act  (40  U.&C  I  276e  and  18 
U.S.C.  II 874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  S.C  II  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagrecments. 


Surtfard  Fom<  434B      {*■*») 
Of  0»«  OcuMt   *'IU 


Authodxtd  for  Local  Raproduction 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursi^ant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  US.C  §§  1451  et  seq  ).  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  L'  S  C  § 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended,  (P.L.  93-523),  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (PL 
93-205) 

» 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  5$  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
US.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  r^ted  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  US.C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §S  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


SIGNATURE  OF  AUTH0R12ED  CERTIFYING  OFFiCiAt 


TITLE 


APPLICANT  ORGANIZATtON 


DATE  SUBMITTED 


9iuin 


Pci/4ora]    Dooictor 


\/r 
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CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulatiora  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest  Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  ot  this  form 
provides  for  compliance  with  certirication  requirements  under  34  CFR  Part  82,  "New  Restnctions  on  Lx>bbylnc^  and  34  CFK  Pan  85, 
X^ovemment-wide  Debarment  and  Suspension  (IMonprocuremcnt)  and  Covemment-%tride  Requironents  K>r  Drug-Free  WorkpUcc 
(Grants).'  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  rehance  will  be  plao?  when  the  Department 
of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


L  LOBBYING 

As  required  by  Section  1352.  Title  31  of  the  U.S  Code;  and 
implemented  at  34  CFR  Part  82.  for  penons  entering  iiito  a 
grant  or  cooperative  ajnvemem  over  $100,000,  as  doined  at  34 
CFR  Part  82.  Sections  &  105  and  82.1 10,  the  applicant  certifies 
that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  penon  for 
mfluendng  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Conpess,  an  officer  or  employee 
of  Congress,  or  an  emplo^'ee  of  a  Member  of  Congress  m 
connection  with  the  makmg  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Membier  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form 
to  Report  Lobbying'  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subredpients  shall  certify  and  discloae  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12S49,  Debarment  and 
Suspeuion.  and  imptemcntad  at  34  CFR  ftrt  85,  for 
prospective  participants  in  primary  covered  tnitsactions,  as 
defined  at  34  CFR  ^art  85,  &ctk>ns  85.105  and  85.110  - 

A.  The  applicant  cenifia  that  it  and  its  prindpals: 

Ca)  Are  not  presently  d barred,  suspended,  propoaed  for 
debarment,  declared  ineligible;  or  voltuitariiy  cacluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  praoading  this 
application  been  convicted  of  or  had  a  crvil  judgment  rendered 
against  them  for  commiaaion  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining  attempting  to  obtain,  or  performing 
a  public  (Federal,  State,  or  kxaO  tnnsaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  State  antitrual 
statutes  or  commission  of  anbezzlcment,  theft  forgery, 
bribery,  fakificadon  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property, 

(c)  Are  not  presently  tttdicted  for  or  otherwise  ariminally  or 
dvil^  charged  by  a  governmental  cntitv  (Federal.  State,  or 
local)  with  comtnisaion  of  any  of  the  offenses  enumerated  in 
paragraph  (IXb)  of  this  certification;  and 


(d)  Have  not  within  a  three-year  period  preceding  this 
application  had  one  or  more  public  transaction*  (federal,  Sute, 
or  KxaU  temunated  for  ausc  or  default,  md 

B.  Where  the  applicant  is  unabte  to  certify  to  any  of  the 
sutements  in  this  certification,  he  or  she  shall  attach  an 
cxplaiuition  to  this  application. 


3.  DRUG-FREE  WORKPLACrE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drue-Free  WoritpUce  Act  of  1988,  and 
implemented  at  34  CFRTart  85,  Subpart  F,  for  erantees.  at 
defined  at  34  CFR  Part  85,  Sections  S.605  and  8Sj610  - 

A.  The  applicant  certiries  that  it  will  or  will  continue  to 
provide  a  drug-free  worliplace  by. 

(a)  Publishing  a  statement  notifying  employee*  that  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  c'  a  controlled  substarwe  is  prohibited  in  the  grantee's 
mrortcplaoe  and  specifying  the  actions  that  will  be  taken  against 
employees  for  vitiation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about— 

(1)  The  dangers  of  drug  abuse  in  the  woricplace; 

(2)  The  grantee's  policy  of  maintaining  a  dr\ig-free  worlcpUce. 

(3)  Any  available  drug  OMinsclin^  rehabiliution.  and 
employee  assistance  programs;  and 

(4)  The  peiukles  that  may  be  imposed  upon  employees  for 
drug  abuse  vioiatiotu  occurring  m  the  workplace; 

(c)  Making  it  a  requirement  that  e»ch  empfoyee  to  be  engaged 
in  the  performance  of  the  grant  be  dven  a  copy  of  the 

t  required  by  paragraph  (a); 


(d)  hfotifying  the  employee  in  the  statement  required  by 
peragra|Ni  (a)  diat,  as  a  condition  of  employment  under  the 
grant,  the  empk^ee  «aU- 

n)  Abide  by  the  terms  of  the  statement;  i.id 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
vfolatfon  of  a  aiminal  drug  statute  occurrif^  in  the  workplace 
no  later  than  five  calendar  days  after  such  conviction; 

(c)  Notifying  the  accncy,  in  writing  writhin  10  calendar  days 
aiier  raoeiviitg  notice  under  subparagraph  (dXZ)  from  an 
cmpk^ec  or  otherwise  recaving  actual  notice  of  such 
conviction.  Empfoytn  of  convicted  cmpfoyees  must  provklc 
notic*,  including  position  title;  to:  Direror,  Grants  and 
Contracts  Service,  VS.  Deparunent  of  Educatkm.  400 
Maryland  Avenue.  S.W.  (Room  3124,  CSA  Regional  Ofice 
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Building  Na  3),  Washington.  DC  20202-1571.  Notice  stull 
include  the  identification  nmnber(s)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiv&g  notice  under  subparagraph  (dK2),  with  respect  to 
any  employee  who  is  so  convKtao- 

(1 )  Taking  appropriate  personnel  action  against  such  an 
empkiyee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Reauirlng  such  empbyee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabibtation  program  approved  for 
such  purposes  by  a  Federal.  State;  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  wonpUoe  through  imptemenution  of  paragraphs 
(a)jb),(c).(d).(e),and(f). 

B.  The  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  performance  of  work  done  in  conr^ection  wkh  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  state,  zip 
code) 


DRUG-FREE  WORKFLACE 
(GRANTEES  WHO  ARE  INDIVTOUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  8S.  Sections  SiOS  and  K,610 - 

A  As  a  condition  of  the  grant,  I  ccrtiiy  that  I  wiU  not  engage  in 
the  unlawful  manufacture,  distribution,  dispensing, 
possesston,  or  use  of  a  controlled  substance  in  conducting  any 
activity  with  the  grant;  and 

&  If  convicted  of  a  criminal  drug  otfense  resulting  from  a 
violation  oocxuring  during  the  conduct  of  any  grant  activity,  I 
will  report  the  conviction,  in  writing,  %irithin  lOcalendar  days 
0^  the  conviction,  to:  Director,  Grants  and  Gmtracts  Service, 
U.S.  Department  of  Education,  400  Maryland  Avenue;  S.W. 
(Room  5l  24,  CSA  Regicnul  Office  Building  No.  3), 
Washington.  DC  20202-4571.  Notice  shaUmdude  the 
identification  numbei<s)  of  each  affected  grant. 


Check  Q  if  there  arc  workpl 
here. 


on  file  that  are  not  identified 


As  the  duly  authorized  representative  of  the  applicant.  I  hereby  certify  that  the  appbcant  will  comply  with  the  above  certifications. 


^AMEOFAPPUCANT 

PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 

'RINTTED  NAME  AND  TITLE  OF  AUTHORI7FD  REPRESENTATIVE 

- 

SIGNATURE 

DATE 
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Certification  Regarding  Debarment,  Suspension,  Ineligibil'ty  and 
Voluntary  Exclusion  —  Lower  Tier  (.overed  Transactions 


This  certification  is  required  by  the  Degunttnent  of  Education  regulations  implementing  Executive  Order 
12549,  Debarment  and  Suspension.  34  CTR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.110. 


r  participant  shall  provide 
I  the  penon  to  which  this 


Instructions  for  Certification 

1.  By  signing  and  submitting  this  propoML  tht 
piosperave  lower  tier  partiapant  is  providing  the 
certification  set  out  beiow. 

2.  The  certification  in  this  clause  is  a  material 
representation  of  fact  upon  which  reiianoe  wu  placed 
wnen  this  transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erroiteous  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  «nth  which 
this  transaction  origmated  may  pursue  available 
remedies,  inclixling  suspension  and/or  debarment. 

3.  The  prospective  lower  tier  i 
immeaiate  written  notice  to  the  person  I 

Eroposal  is  submitted  if  at  any  time  the  prospective 
»wer  tier  participant  kams  that  its  certification  was 
erroneous  when  submitted  or  has  beconte  erroneous 
by  reason  of  changed  drcumstaiKes. 

4.  The  terms  'covered  transaction.*  'debarred," 
'suspended,"  "ineligible.''  lower  tier  covered 
transaction."  "partiapant,"  "person."  "primary  covered 
transaction."  principal,"  "proposal"  and  'voluntarily 
excluded,"  as  used  in  this  clause;  have  the  meanings 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  implementing  Executhw  Order  1 2549.  You  may 
contact  the  person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  partidpant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  fower  tier  covered 
transaction  with  a  penon  who  is  debarred, 
suspended,  declared  ii\digible.  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  uiuess  authorized  by  the  department  or 
agency  with  which  this  transactioo  originated. 


6.  The  prospective  k>«rcr  tier  participant  further 
agrees  by  submitting  this  proposal  tiut  it  wU) 
include  the  dauae  tiOed  'Certification  RKarding 
Debarment.  Suspension,  IneUgibUtty,  anoVoluntary 
Exclusion-Lower  Tier  Covered  Transactions," 
without  modification,  in  all  fowcr  ti^  covered 
transactions  and  in  all  solicitations  for  lower  tier 
covered  transactions. 

7.  A  partidpant  in  a  covered  transaction  may  reiy 
upon  a  certification  of  a  prospective  panidpant  in  a 
lower  tier  covered  transaaion  that  it  is  rux 
debarred,  suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
partidpant  may  decide  the  method  anr'  frequency 
by  wKich  it  determines  the  eligibility  r    its 
prindpals.  Each  partidpant  may,  but  is  not 
required  to,  check  the  Nonprocurement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  esablishment  of  a  system  of 
records  in  order  to  reruler  in  gnod  faith  tne 
certification  required  by  this  aauae.  The  knowledge 
and  information  of  a  partidpant  is  not  required  to 
exceed  that  which  is  norma^y  poasessed  by  a 
prudent  person  in  the  oniinajry  coutm  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidpant  in 
a  covered  transaction  knowingly  enters  into  a  lower 
tie'  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible  or  voluntaniy 
excluded  from  partidpation  in  this  traiuaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Covenunent  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  induding  suspension  and/or  debarmertt. 


Certification 

(1)  Thei 


ive  lower  tier  partidpant  certifies,  by  submission  of  this  proposal,  that  iwither  it  nor  its 
>  are  presently  deoarred,  suspended,  proposed  for  debarment,  declared  ir^gible,  or 
Jy  excluded  from  participation  in  this  transaction  by  any  Federal  department  or  ageiKy. 

(2)  Where  the  prospective  lower  tier  partidpant  is  uiuble  to  certify  to  any  of  the  statements  in  this 
certificatimt,  such  prospective  partidpant  shall  attach  an  explanation  to  this  proposal. 


pnnai 
voiunt 


^JAMEOFAPPUCANT 

PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRIN IIU N AMt  AND  ITILH OF  AL/lHORlZtU  RhPRhShN  1 A IIV t 

SIGNATURE 

DATE                                                                        1 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Compiete  this  fo'm  to  disclose  lobbying  activities  pursuant  to  31  U.S.C  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  0MB 
0348-0046 


1 ,       Typ*  of  F«d«ral  Action: 

□    a.  contract 
b.  grant 
c.  cooperative  agreement 
d.  loan 

a.  loan  guarantee 
f.  loan  insurance 


Statu*  of  Federal  Action: 

9   bid/offer/application 
b   initial  award 
c    post-award 


3.       Hf 

D 


Raport  Type: 

a.  initial  filing 

b.  material  change 


For  Matwial  Change  Only: 

year quarter  _ 

date  of  last  report 


Name  and  Address  of  Reporting  Entity: 

D     Prime  l_j       Subawardee 

Tier  "*  known 


Cortgressional  District,  if  known 


K  Reporting  Entity  in  No.4  is  Subawardee,  Errter 
NanM  and  Address  of  Prime: 


Congressional  District,  if  known: 


6.       Federal  DepartmentyAgefKy: 


7.       Federal  Program  Narf>a/Description: 


CFDA  Number,  if  applicable: 


8.       Federal  Action  Number,  if  known. 


Award  ArtMunt.  //  known: 
$ 


10.     a.  Narrte  and  Address  of  Lobbyir>g  iMrty  Registrant 
(if  individual,  last  name,  first  name.  Mu 


b.  Indvidualt  Performing  Services  (including  address  if 
different  from  No.   10a) 
Hast  name,  first  name.  Ml): 


mimrA  CinMianni  t\tt,iti  if  HI   «.  W mm»—^^ 


1 1  ■  Awewwl  ef  Pev>wen<  n)h»«k  aii  ittai  »»^iyh 


-L-)  actyal t_i  planned 


13i  Feww  e<  Pevw»en<  iof>»«*  »U  <**•<  atH^^yt. 


».  Cith 


Lj        bi  in  kindi  specify: 


fwtwre 


went  (&t»»k  all  t^l  ap^ya 


b.  anetime  fee 


Ci  ocmmicsian 
d.  contingent  feo 


c.  deferred 


-<M fi  atheri  specify; 


14.  Brief  Peecription  ef  Serwee*  Perfarmed  or  tg  be  Perfofmed  and  Dete<t)  ef  Service,  including  of«»cer(a),  empteyeetal, 
er  Member(*i  eentee^ert.  fe«  Peyment  Indieeted  in  Item  1 1i 


iMrlMi-h    r  rLr,<„u,  mr,^„    f...,f.l    Cf  ;  f  ■     t      .,  -.-^,^-,^.1 


44, — Cewtinuetien  Sheet(»i  SP  ILU  attached, 


->te«- 


-N«- 


16,  Informttioo  r»qu«ifd  ihcougft  !hn  •ortr'  >•  authomM  Bv  ml*  1'  j  S  C 
MCtton  Mil  Tm  Aadoaur*  o'  lolMntng  tcttviTMa  i>  •  .-nttoiti 
rapnaanutlon  of  faa  upon  whtch  'aMnc*  ••••  placw)  t»  trvt  tw  apov* 
whan  tM«  trarwactlcn  urn  mad*  <x  w^twcd  mo  Thu  ittcfcauit  > 
'•quirad  purauam  lo  31  U  S  C  '!3S2  Thn  irrfwmatKjn  »•£  a*  'aponad  'o 
tt<a  Congraat  Mm>-annua*>r  and  wHI  M  ivaHaM*  io>  puMc  napaoion  Any 
parapn  Mho  laNi  to  tfta  tlia  •aquwad  dladoaixa  aha*  t>«  aubtaci  lo  ■  cr^'i 
panaAv  o«  fxx  laaa  ihar  •  '  0  000  and  not  mo»a  ihar  •  !  00 ,  500  'o-  ••ct^ 
•uc^  taiuta 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  di«c»osur«  fomi  shafl  b*  compl«t«d  by  th«  reporting  •ntrty,  wh«h«r  subawardM  or  prime  FMtor^  recipient,  the  inrtietion  or 
receipt  of  a  cowered  Federal  action,  or  a  material  change  to  a  previous  faing,  pursuant  to  titJe  31  U.S.C.  section  1 352.  The  filing 
of  a  form  is  required  for  each  payment  or  agreement  to  nrtalce  payment  to  any  lobbying  entity  for  influencing  or  attwnpting  to 
influence  an  officer  or  employee  of  any  agertcy.  a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of 
a  Member  of  Congress  in  connection  with  a  covered  Federal  action,  n.-  «k.  cc.i  ha  r^^-,),^^p  y^,,^  ^^  addhJonal 
infermatien  If  the  space  en  the  farm  Is  inadequate.  Complete  aU  items  that  apply  for  both  the  Initial  fiSng  and  materia  change 
report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  information. 

1  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  bew  secured  to  infliience  the  outcome 
of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  tfiis  is  a  folow  up  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  rh»  date  of  the  last 
previously  submitted  report  by  ttiis  reporting  entity  for  this  covered  Federiri  action. 

4.  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if  known.  Check 
the  appropriate  classification  of  the  reporting  entity  that  designates  if  It  is,  or  expects  to  be,  a  prime  or  subaward  recipient, 
klentify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1  st  tier.  Subawards  ir>clude  but  are  not 
Bmited  to  subcontracts,  subgrarrts  and  conract  awards  ur>der  grants. 


S.    If  the  organization  filing  the  report  in  item  4  checks  'Subawardee' 
code  of  ttM  printe  Federal  redpiem.  Include  Congressional  District. 


then  errter  the  full  name,  address, 
if  krwwn. 


city,  state  and  zip 


6.  Enter  the  name  of  tfie  Federal  agerwy  making  tt»e  award  or  loan  comrrWtmem.  Include  at  least  or>e  orgarvzation^  level  below 
agerK:y  name,  if  krtown.  For  example,  Departnwnt  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1 ).  If  known,  emer  the  hj«  Catalog  of 
Federal  Domestic  AssistarKe  (CFDA)  number  for  grarrts,  cooperative  agreements,  loans,  and  loan  commrtmenu. 

8.  Enter  the  most  appropriate  Federal  Identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g..  Request 
for  Proposal  (RFP)  rximber:  Invitation  for  Bid  (IFB)  number,  grant  announcement  number:  the  contract,  grant,  or  loan  award 
number:  the  application/proposal  comrol  number  assigr>ed  by  the  Federal  agency).  Include  prefixes,  e.g.,  'RFP-DE-90-001.' 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agerKy,  enter  the  Feder^ 
amount  of  the  award/loan  commitment  for  the  prime  errtitv  idemified  in  item  4  or  5. 

10.    (a)  Emer  tt>e  full  name,  address,  city,  state,  and  zip  code  of  the  Iebby4ng  entity  registram  under  the  Lobbying  Disclosure 
Act  of  1 995  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  tt>e  full  names  of  the  individual(s)  p^orming  services,  and  mclude  full  address  if  different  from 
10(a).  Enter  Last  Nanoe,  First  Name,  and  Midde  Initial  (Ml). 

XX, 


-«. 


Snter  the  amount  nf  cnmaeneeainn  neiil  n«  r«««nn«hii<  ■«p«r*«.i  tn  h.  p«irf  hy  tK«  r.p^.^^j  -"t^  ('♦t—  ^)  tff  tht  lobbying 
entity  (Item  10).  Indhiate  whthat  tha  peymant  h—  h««n  m«rt«  imr^,.i\  ~  ^iu  k»  n.«A.  jpi.».wi^^  '"^-rr'-  ef  Irorrsi  that 
aaaiw.  If  this  ■  met  trial  nh««ff«  »finrt   antM  rt>»  «fMii.»i...  .i».~.n»  ««  p..,—..^^  —rrft  1T-  plennsd  In  bs  meds 

Cheek  the  appropriate  bonles).  Chech  all  bones  that  apply.  If  payment  is  made  through  an  in-h>nd  tentribwttaw,  «peeify  the 
nature  and  vaiue  of  in.kind  payment. 


13.    Check  the  apprepriate  bewlee).  Cheek  all  benas  thet  apply.  If  ether  ipeeify  nature. 


-14, 


grevide  a  SBecific  aitri  rifilxl  rt— rriptinn  nt  tha  ■■>««•«.  rht  t*.^  i^Ahyi.t  h..  j^^m^.^^^  ~  ^.i^  ^  t-rpTrltif  to  psrform. 
and  the  deters)  e«  any  eerweee  rendered.  Inekide  e»  preparatery  and  related  eetivrty,  net  ^st  time  spent  in  eetusi  eentaet 
with  ^ede»al  effieials.  Identify  the  Pederal  effieiaHsl  eemaeted  er  the  efficer(i),  empleyeelsj,  at  Membetis)  ef  Cewyees  the* 
were  eorrtaeted. 
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-^^< — Cheek  whether  er  wet  e  8P  LLU  A  Cerrtimiatien  gheet(e)  is  ettaehed. 

16,    The  certifying  official  shall  sign  ai>d  date  tf>e  form,  print  his/her  name,  tide.  ar>d  telephone  number 


Public  reporting  burdan  tor  tni»  colaction  of  intormation  it  •(timated  to  averaga  30  rnnutai  par  rasponsa   ncludrtg  tima  for  raviatvng 
in$trjctk)n»   laarching  awitmg  data  aourcas.  gatharing  and  maintaining  tha  data  r>aadad.  and  complatiog  and  raviewirtg  tSa  co«action  of 
information    Sand  commant*  nguOmg  tha  txjrdan  astimata  or  any  other  aspect  of  ttw  coSaction  of  informaTK>n   including  luggattiont 
for  reducing  thU  burdan.  to  tha  Otfica  of  Management  and  Budget,  Paparwork  Raductton  Projact  (034B  00*€l.  Wathington,  D  C    20EO3 
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OUNCE  OF  PREVErfTION  COUNCIL 
DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)No.  1111] 

[ZRINNo.1121^ZA58] 

Ttie  President's  Crime  Prevention 
Council;  Ounce  of  Prevention  Grant 
Program:  Notice  of  Funding 
Availability  for  Youth  Substance  Use 
Prevention  Program  and  Notice  of 
Evaluation 

AGENCIES:  Ounce  of  Prevention  Council 
(The  President's  Crime  Prevention 
Council)  and  the  United  States 
Department  of  Justice,  Office  of  Justice 
Programs,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
ACTION:  Notice  of  Funding  Availability. 

summary:  The  President's  Crime 
Prevention  Council  ("Council")  and  the 
United  States  Department  of  Justice, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  ("OJJDP")  are 
announcing  that  the  Fiscal  Year  1996 
grant  program  has  up  to  $1  million 
available  to  assist  community-based, 
youth-led,  and  grassroots  organizations 
that  sponsor  activities  designed  to 
combat  youth  drug  and  alcohol  use. 
DATES:  The  application  period  for 
funding  under  this  grant  program  is  60 
days  and  runs  from  January  17,  1997 
through  March  18.  1997.  The  deadline 
date  for  submission  of  an  application  is 
on  or  before  5:00  pm.  Eastern  Standard 
Time,  on  March  18,  1997. 

CONTACT  INFORMATION: 

(1)  To  have  the  Application  Kit  or  a 
copy  of  this  Notice  of  Funding 
Availability  (NOFA)  faxed  or  mailed  to 
you,  CALL  OJIDP's  Juvenile  Justice 
Clearinghouse  at  800-638-8736. 

(2)  If  you  have  questions  about  the 
grant  program  or  need  assistance  in 
completing  the  Application  Kit,  you 
may  CALL  the  Department  of  Justice 
Response  Center  at  800-421-6770. 

(3)  All  required  forms  and 
documentation  must  be  submitted  by 
the  application  deadline  to  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  c/o  Juvenile  Justice 
Resource  Center,  1600  Research 
Boulevard.  Mail  Stop  2K,  Rockville,  MD 
20850.  No  faxes  accepted. 

SUPPI.EMENTARY  INFORMATION: 

I.  Letter  From  the  Vice  President 

Dear  Friend; 

As  Chair  of  the  President's  Crime 
Prevention  Council,  I  am  pleased  to 


announce  the  Fiscal  Year  1996  Ounce  of 
Prevention  Grant  Program.  You  are 
being  notified,  along  with  others, 
because  of  your  commitment  to  the 
prevention  of  youth  drug  and  alcohol 
use. 

As  you  know,  drug  and  alcohol  use  is 
a  significant  problem  among  youth 
today.  Traditional,  adult-managed 
substance  use  prevention  programs  do 
not  always  address  youth-specific 
problems.  Youth  may  respond  more 
favorably  to  substance  use  prevention 
programs,  however,  if  other  young 
people  from  the  same  community  play 
substantial  and  meaningful  roles  in  such 
programs.  Based  on  this  belief,  the 
Oimce  of  Prevention  Grant  Program 
targets  youth-led  organizations. 
Specifically,  the  program  requires  that 
young  people  between  the  ages  of  12 
and  21  hold  significant  policy  or 
management  positions  within  the 
proposed  projects.  More  youth 
leadership  and  participation  may  yield 
better  program  results — with  a  goal  of 
preventing  the  nation's  young  people 
from  turning  to  drugs  and  alcohol. 

The  members  of  the  President's  Crime 
Prevention  Council  and  I  hope  you  will 
consider  applying  for  a  grant  under  this 
competition.  It  was  created — with  you 
and  your  colleagues  in  mind — to 
provide  assistance  to  those 
organizations  involved  with  drug  and 
alcohol  prevention  initiatives.  Please 
share  this  infonnation  with  others  who 
may  be  interested.  For  additional 
announcements  and  applications,  call 
toll-free  at  800-638-8736. 

Thank  you  for  your  commitment  to 
our  nation's  youth.  Together  we  can 
continue  to  help  communities  and 
families  fight  drug  and  alcohol  use  by 
our  young  people. 

Sincerely. 
Al  Gore. 

n.  Overview  of  the  Ounce  of  Prevention 
Grants 

A.  Eligible  Applicants:  Eligible 
applicants  are  organizations  that  (1) 
have  at  least  50  percent  of  their 
management  or  policy  positions  staffed 
by  youth  (between  the  ages  of  12  and 
21);  (2)  have  t)een  in  operation  for  at 
least  three  years:  (3)  show  that  they  do 
not  expect  to  expend  more  than  15 
percent  of  their  total  budget  on 
administrative  costs;  (4)  fund,  on  their 
own.  25  percent  of  the  cost  of  the 
proposed  activities;  (5)  are  located  in  an 
economically  distressed  area;  and  (6) 
meet  other  eligibility  requirements. 

B.  Award  Amount:  The  Council  and 
OJJDP  may  award  up  to  $1  million  in 
grant  funds.  Up  to  $100,000  per  program 
is  available  for  this  program. 


The  Council  and  OJJDP  retain  the 
right  to  award  more  or  less  than  $1 
million  and  to  continue  this  grant 
program  beyond  the  prescribed  award 
period  set  forth  below,  based  upon  the 
quality  of  the  applications,  grantee 
performance,  and  the  availability  of 
funds. 

C.  Award  Period:  The  grant  awards 
will  be  for  a  12-month  period. 

III.  Background 

A.  Drug  and  alcohol  use  is  a 
significant  problem  among  youth  today. 
Traditional,  adult-managed  substance 
use  prevention  programs  do  not  always 
address  youth-specific  problems.  The 
Ounce  of  Prevention  Grant  Program  is  in 
response  to  this  concern  and  supports 
the  Administration's  strong 
commitment  to  reverse  the  tide  of  youth 
substance  use. 

The  Council  believes  that  youth  may 
respond  more  favorably  to  substance  use 
prevention  programs  if  other  young 
people  from  the  same  community  play 
substantial  and  meaningful  roles  in  the 
management  and  operation  of  such 
programs.  In  light  of  these  factors,  this 
grant  program  targets  organizations  that 
are  led  by  or  involve  in  a  substantial 
way  young  people  between  the  ages  of 
12  and  21. 

B.  Goal:  To  enhance  or  expand 
existing  youth-led  activities  that  prevent 
substance  use  among  youth.  Such 
activities  should  seek  to  meet  the 
following  prevention  goals: 

(1)  increase  collaboration  between 
community-based,  youth-serving  and 
youth-led  groups  and  law  enforcement, 
schools,  houses  of  worship,  health-care 
providers,  cultural  organizations,  and 
govenunent: 

(2)  assist  and  empower  youth  to  help 
solve  problems  that  affect  them:  and 

(3)  promote  personal  growth  and 
social  responsibility  among  our  young 
people. 

C.  Program  Strategy:  This  grant 
program  will  help  fund  youth-led 
activities  devoted  to  helping  youth 
combat  substance  use.  If  your 
organization  has  more  than  one  mission, 
the  component  of  your  organization  that 
focuses  on  youth  substance  use — or  the 
entire  organization — is  eligible  to  apply 
for  this  grant.  Proposed  activities  shall 
consist  of  specific,  concrete  services, 
including,  but  not  limited  to,  peer-to- 
peer  mentoring;  counseling;  parent 
involvement;  and  leadership 
development.  These  activities  must 
include  a  specific  plan  to  meet  the 
substance  use  prevention  goals 
identified  above.  For  exeunple,  an 
applicant's  goal  might  be  to  increase 
enrollment  in  its  substance  use 
prevention  classes  by  30  percent. 
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D.  Eligibility  Requirements: 
Applications  will  be  accepted  only  if 
they  meet  all  of  the  following  five 
criteria: 

(1)  Youth-Led/Youth-Involved 
Organizations  and  Activities.  The 
applicant  must  have  at  least  50  percent 
of  their  management  or  policy  positions 
staffed  by  youth  (between  the  ages  of  12 
and  21)  for  the  proposed  program.  Such 
organizations  include,  but  are  not 
limited  to  school  clubs,  community 
groups,  and  programs  administered 
through  houses  of  worship,  local 
agencies,  and  private  non-profits. 

(2)  Partnership  with  a  Local  Unit  of 
Government  or  Established  Entity.  The 
applicant  must  be  a  legally  constituted 
non-profit  organization  or  must  jointlv 
apply  with  a  legal  entity  (i.e.,  Indian 
tribal  government,  city,  county,  or  other 
municipahty;  a  school  board:  a  college 
or  university:  a  private  nonprofit 
501(c)(3)  organization;  or  a  consortium 
of  the  aforementioned  entities).  Wheie 
the  youth-led  organization  is  not  a 
legally  constituted  non-profit 
organization,  the  co-applicant  shall  be 
designated  as  the  grant  recipient  and 
administering  entity.  The  youth-led 
organization  may  be  affiliated  with  or  be 
part  of  a  larger  network  of  community 
organizations  or  foundations,  but  may 
not  pay  dues  to  or  receive  a  majority  of 
its  fimding  from  or  through  a  national 
organization  unless  it  is  the  sole         « 
provider  for  a  large  geographical  area. 

(3)  Required  Length  of  Existence.  The 
applicant  must  have  been  continuously 
operational  for  at  least  three  years. 

(4)  Substance  Use  Prevention 
Experience.  The  applicant  must  have 
engaged  in  activities  related  to 
substfince  use  prevention  activities  for 
at  least  one  year. 

(5)  Geographic  Location.  The 
applicant  must  be  located  vdthin  one  of 
the  following  areas: 

(a)  a  census  tract  with  a  poverty  rate 
of  25  percent  or  more; 

(b)  a  census  tract  that  (a)  has  a 
population  under  2.000  or  is  zoned  for 
at  least  75  percent  industrial  or 
commercial  use  and  (b)  is  located  next 
to  a  census  tract  with  a  poverty  rate  of 
at  least  25  percent;  or 

(c)  a  locale  designated  as  a  Federal 
Empowerment  Zone.  Supplemental 
Empowerment  Zone,  Enterprise 
Community  or  Enhanced  Enterprise 
Commimity. 

Applicants  may  determine  whether 
they  are  located  in  one  of  these 
geographic  areas  by  calling  800-998- 
9999  and  giving  their  address  and  zip 
code,  or  by  accessing  the  electronic 
locator  map  on  the  World  Wide  Web  at 
http://vkrww.cahper.com/hud  (then  type 
in  your  street  address  and  zip  codej. 


E.  Criteria  for  Review  and  Selection  of 
Grant  Applicant:  The  application 
review  and  evaluation  process  consists 
of  three  levels.  First,  all  applications 
will  be  screened  to  determine  if  they 
meet  the  eligibifity  requirements. 
Second,  those  applications  that  meet  the 
eUgibility  requirements  will  be 
evaluated  and  rated  by  a  peer  review 
panel  consisting  of  experts  in  the  field 
of  youth  drug  and  alcohol  use.  Third, 
the  Council's  review  panel  will  evaluate 
the  applications  rated  most  highly  by 
the  peer  review  panel  and  will  make 
final  recommendations  to  the  Council 
and  OJIDP  based  on  the  criteria  and 
geographic  distribution  factors. 

Applications  will  be  judged  on  a  100- 
point  scale  based  on  the  following 
criteria: 

(1)  Problems  to  be  Addressed  (5 
points).  Applicants  must  concisely 
describe  the  nature  and  extent  of  the  . 
specific  drug  and  alcohol  problems  in 
their  community  and  provide  a 
discussion  of  the  possible  causes  of 
these  problems.  For  example,  applicants 
might  state  that  lack  of  adult 
supervision  and  adequate  recreational 
opportunities  contribute  to  underage 
drinking. 

(2)  Goals  and  Objectives  (10  points  I. 
Applicants  must  provide  a  clear 
discussion  of  the  project  goals  and 
objectives  as  they  relate  to  the  stated 
problems.  In  developing  the  project 
goals  and  objectives,  applicants  should 
consider,  "If  this  program  is  successful, 
what  will  be  different  about  the  stated 
problems  (project  goals),  and  what  will 
need  to  be  done  (project  objectives)  to 
make  these  changes  occur?"  Apphcants 
must  provide  clearly  stated  goals  and 
objectives  that  logically  address  the 
problems  described  in  section  (1).  For 
example,  one  of  your  project  objectives 
may  be  to  expand  your  mentoring  or 
peer  counseling  program  to  service  an 
additional  100  youth  to  address  the  lack 
of  adult  supervision. 

(3)  Program  Design  (25  points). 
Applicants  must  provide  a  detailed 
description  of  the  proposed  project 
activities  and  how  these  activities  will 
achieve  the  goals  and  objectives 
specified  in  section  (2). 

The  proposed  activities  should  be 
practical  and  achievable.  Applicants 
must  present  a  plan  that  lays  out  how 
the  proposed  project  activities  will  lead 
to  achieving  the  goals  and  objectives 
and  how  work  requirements  will  be  met. 
This  activity  plan  should  demonstrate 
creativity  in  your  approaches  for 
engaging  young  people  and  combating 
substance  use.  For  example,  if  you 
intend  to  expand  your  outreach  services 
to  seven  additional  youth  recreation 
centers,  you  should  describe  exactly 


how  you  will  go  about  expanding  those 
services  to  achieve  that  project 
objective. 

In  addition,  the  Program  Design  must 
specifically  describe  how  you  will 
monitor  progress  toward  achieving  your 
goals  and  objectives,  including  the  types 
of  information  you  will  collect  and  how 
you  will  collect  it.  so  that  you  know  the 
program  is  on  track  and  working.  For 
example,  in  order  to  measure  whether 
you  actually  expanded  your  outreach 
services  as  described,  you  will  need  to 
compare  the  number  of  recreation 
centers  involved  before  and  after  the 
project. 

(4)  Management  and  Organizational 
Capability  (25  points).  Apphcants  must 
indicate  how  long  their  organization  has 
been  in  existence  and  demonstrate  that 
their  management,  staffing,  and 
experience  are  adequate  and  appropriate 
to  implement  and  complete  the  project 
successfully,  efficiently,  and  cost- 
effectively.  .Applicants  must  show  that 
youth  (individuals  between  the  ages  of 
12  and  21)  hold  at  least  50  percent  of 
the  management  or  policy  positions  in 
the  operation  of  the  component  that  will 
manage  this  project.  In  order  to 
determine  the  extent  of  youth 
involvement,  applicants  must  provide 
the  job  descriptions  and  current 
background  information,  including  age 
information,  for  all  key  staff  members. 

(5)  Collaboration  115  points) 
Preference  shall  be  given  to  applicants 
that  have  a  history-  of  collaboration  and 
are  part  of  a  coalition  of  a  broad 
spectrum  of  community-based  and 
social  service  organizations 
Applications  must  show  a  coordinated 
approach  to  reducing  the  effects  of 
substance  use  and  providing 
alternatives  for  at-risk  youth,  .\pphcants 
must  show  how  such  collaboration  and 
participation  have  enhanced  their  vouth 
drug  or  alcohol  prevention  activities 
For  example,  applicants  might  describe 
their  collaboration  with  local  law 
enforcement  officials  on  a  particular 
activity. 

(61  Budget  (20  points!.  Applicants 
must  submit  a  detailed,  reasonable,  and 
cost-effective  budget  for  the  proposed 
program  and  evaluation  activities.  In 
addition,  applicants  must  submit  a 
budget  narrative  that  describes  and 
justifies  proposed  program  and 
evaluation  activities  and  costs 
Administrative  costs  (defined  as  costs 
for  non-program  items,  such  as  salaries, 
operation  of  space  and  property,  and 
office  supplies  unrelateid  to  the 
program)  must  not  exceed  15  percent  of 
the  applicant's  total  budget. 

Grant  award  amounts  may  not  exceed 
75  percent  of  the  total  cost  of  an 
applicant's  activities  for  the  12-month 
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grant  term.  To  meet  this  requirement, 
applicants  must  demonstrate  that  they 
will  provide,  from  a  source  other  than 
the  grant  program,  25  percent  of  their 
total  cost  in-ldnd  (non-cash  equivalent) 
for  the  proposed  activities  for  this  12- 
month  period. 

The  Council  and  OIJDP  retain  the 
right  to  waive  the  15  percent  minimum 
administrative  budget  requirement  and/ 
or  the  25  percent  non-federal  share 
requirement  upon  demonstration  of 
compelling  financial  hardship  or  need. 
Documentation  may  include  financial 
statements  about  your  organization's 
need  for  the  waiver,  including  a 
supporting  written  report. 

IV.  Application  Requirements 

A.  Page  Limitation  and  Format:  The 
narrative  portion  of  the  application, 
exclusive  of  appendices  and  exhibits,  is 
strictly  limited  to  25  double-spaced 
pages  in  length,  and  must  be  submitted 
on  8V2-  by  11-inch  paper,  double-spaced 
on  one  side  of  the  paper  in  a  standard 
10-  or  12-point  font. 

Appendices  shall  be  limited  to  the 

following  three  items: 

Appendix  A:  Listing  of  individuals, 
their  affiliations,  signatures,  and 
contact  information  for  the  persons 
participating  in  the  development  of 
this  proposal. 

Appendix  B:  Legislation,  executive 
orders,  memoranda  of  understanding, 
and  other  formal  commitments  of 
bona  fide  partnerships  (e.g..  combined 
funding  or  procedures  for  service 
coordination).  Documentation  should 
be  provided. 

Appendix  C:  Staff  background 
information  and  position 
descriptions. 

B.  Application  Instructions  and 
Contact  Information:  To  apply  for  this 
program,  you  must  complete  an 
Apphcation  Kit  which  includes  detailed 
instructions,  forms,  checklists, 
worksheets,  and  application  forms.  To 
have  the  Application  Kit  or  a  copy  of 
this  Notice  of  Funding  Availabilitv 
(NOFA)  faxed  to  you,  CALL  OJJDP's 
Juvenile  Justice  Clearinghouse  at  800- 
638-8736.  select  option  #1  for 
automated  ordering  services,  then  select 
option  #2  for  fax  on  demand,  then  select 
document  #9023  for  the  Application  Kit 
andyor  document  #9021  for  the  NOFA. 
Note:  When  you  call,  you  will  be  asked 
to  give  a  customer  number.  If  you  do  not 
have  one,  be  prepared  to  answer  a  few 
survey  questions. 

To  have  a  copy  of  this  NOFA  and/or 
an  Application  Kit  mailed  to  you,  CALL 
800-638-8736.  select  option  #2  for 
publication  ordering,  then  request 
publication  #SL  000188  for  the 


Application  Kit  and/or  publication  #SL 
000186  for  the  NOFA. 

If  you  have  questions  about  the  grant 
program  or  need  assistance  in 
completing  the  Application  Kit,  you 
may  CALL  the  Department  of  Justice 
Response  Center  at  the  toll  free  number, 
800-421-6770,  Monday  through  Friday, 
9:00  am  to  5:00  pm  Eastern  Standard 
Time. 

C.  Application  Submission  and 
Deadline:  All  required  forms  and 
documentation  must  be  submitted  by 
the  apphcation  deadline  to  the  Office  of 
Juvenile  justice  and  Delinquency 
Prevention,  c/o  Juvenile  Justice 
Resource  Center,  1600  Research 
Boulevard,  Mail  Stop  2K,  Rockville.  MD 
20850.  (The  following  telephone 
number  is  to  be  used  only  for  sending 
an  express  package:  301-251-5535). 
Note:  In  the  lower  left-hand  corner  of 
the  envelope,  you  must  clearly  write 
"Substance  Use  Prevention  Program." 
All  applications  must  be  received,  not 
postmarked,  by  the  submission 
deadline. 

The  application  period  for  funding 
under  this  grant  program  is  60  days  and 
runs  from  January  17,  1997  through 
March  18.  1997.  the  deadline  date  for 
submission  of  an  application  is  on  or 
before  5:00  pm.  Eastern  Standard  Time, 
on  March  18,  1997.  Applicants  are 
responsible  for  ensuring  that  the 
original  and  five  copies  of  the 
application  package  are  received  at  the 
OJJDF  address  by  that  deadline  date.  No 
faxes  are  allowed. 

V.  Report  and  Evaluation  Requirements 

A.  Report  Requirement:  After  awards 
have  been  made,  grant  recipients  will  be 
required  to  submit,  in  a  form  prescribed 
by  OJJDP  grant  guidelines  and  the 
Council,  two  reports  that  describe  the 
specific  use  of  the  grant  funds,  the 
activities  conducted  and  the  results  and 
benefits  achieved.  The  reports  must  be 
submitted  6  montiis  and  12  months  after 
the  grant  recipient  receives  funding. 

B  Evaluation  Requirement: 
Evaluation  is  a  powerful  tool  that 
supports  program  planning, 
management,  and  our  understanding  of 
"what  works"  to  prevent  youth  from 
using  alcohol  and  drugs.  By  submitting 
an  application  for  the  Youth  Substance 
Use  Prevention  Program,  applicants 
agree  to  cooperate  fully  with  the 
national  evaluation  that  the  Council  and 
OJJDP  will  conduct  (described  below). 
At  a  minimum,  grantees  will  be 
expected  to  maintain  records  on  how 
the  program  is  operating  and  the  extent 
to  which  program  objectives  are  being 
attained,  as  described  in  their  Program 
Design.  In  addition,  grantees  will  be 
expected  to  work  with  the  national 


evaluator  to  develop  an  evaluation 
strategy,  tailored  to  each  grantee's 
program  design,  and  to  work  with  the 
national  evaluator  to  collect  key 
program  information  that  will  help 
assess  the  extent  to  which  programs  are 
meeting  their  objectives  and  achieving 
their  goals.  The  types  of  information 
collected  might  include,  but  are  not 
limited  to:  meeting  agendas  and 
minutes;  attendance  lists;  client  rosters; 
chronology  of  program  events;  numbers 
of  clients  served;  number  of  contacts 
made;  duration  and  frequency  of 
prevention  activities,  for  example,  one 
hour  per  week  for  six  weeks;  etcetera. 

VI.  National  Evaluation  NOFA 

OJJDP  and  the  Council  are  ensiuing 
that  a  thorough  national  evaluation  of 
the  Ounce  of  Prevention's  Youth 
Substance  Use  Prevention  Grant 
Program  is  conducted  by  an  outside 
evaluator.  OJJDP  and  the  Council  are 
aimouncing  the  availability  of  funding 
for  a  national  evaluation  of  the  Grant 
Program  and  will  publish  the  Notice  of 
Funding  Availability  (NOFA)  in  the 
Federal  Register  at  a  later  date.  The 
purpose  of  this  evaluation  will  be  to 
document  and  analyze  the  process  of 
the  youth-involvement  collaboration 
and  substance  use  prevention  activities 
that  have  taken  place  during  the  course 
of  the  program. 

TJie  Council  and  OJJDP  will  invite 
applications  from  public  and  private 
agencies,  organizations,  institutions,  or 
individuals  who  can  demonstrate  that 
they  have  experience  in  the  design  and 
implementation  of  this  type  of 
evaluation.  Joint  applications  from  two 
or  more  eligible  applicants  are  welcome 
provided  one  is  designated  primary 
applicant  and  the  other  a  co-applicant. 
Applicants  will  be  asked  to  demonstrate 
their  technical  knowledge  of  evaluation 
methods  and  tools;  their  practical 
knowledge  of  substance  use  prevention 
among  juveniles;  and  thefr  skills  for 
assisting  those  who  must  develop  and 
make  decisions  about  program 
directions.  To  have  the  Application  Kit 
or  the  Evaluation  Notice  of  Funding 
Availability  (NOFA)  faxed  to  you,  call 
OJJDP's  Juvenile  Justice  Clearinghouse 
at  800-638-8736,  select  option  #1  for 
automated  ordering  services,  then  select 
option  #2  for  fax  on  demand,  then  select 
document  #9023  for  the  Application  Kit 
and/or  document  #9022  for  the 
Evaluation  NOFA. 

To  have  the  Application  Kit  or  the 
Evaluation  NOFA  mailed  to  you,  call 
800-638-8736,  select  option  #2  for 
publication  ordering,  then  request 
publication  #SL  000188  for  the 
Application  Kit  andJor  publication  #SL 
0001-7  for  the  Evaluation  NOFA. 
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VII.  Additional  Information 

A.  Statutory  Authoritv:  SecUons 
30101  and  30102  of  the'Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994  (42  U.S.C.  13741)  ("Act") 
authorize  the  Council's  "Ounce  of 
Prevention  Grant  Program."  Pursuant  to 
Section  30101(a)(3)  of  the  Act.  the 
Council  has  delegated  to  OJJDP  the 
authority  to  administer  certain  aspects 
of  this  program  in  consultation  with  the 
Council.  Authority  for  OJJDP  to 
administer  this  program  is  found  in  the 
Economy  .^ct  of  1932.  as  amended. 

B.  Appropriate  Use  of  Grant  Funds: 
The  grant  funds  may  not  be  used  to 
replace  program  or  administrative 
services  funded  by  the  state,  local,  or 
federal  government. 

Dated-  lanuary  14.  1997. 

Nancy-  Hatamiya. 

Chief  of  Staff.  Prf^sident's  Crime  Prevention 
Council 

Shay  Bilchik. 

Administrator.  Office  of  fuvenile  Justice  and 
Deimquencv  Prevention.  ' 
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356 846 

357 26 

560 1832 

32  CFR 

57 2565 

150 2017 

199 625 

220 941 

813 631 

818 631 

844 631 

33  CFR 

157 1622 

36  CFR 

7..^ 2579 

38  CFR 

Proposed  Rules: 

21 1075,  1303 

39  CFR 

20 1674 

60 631,638 

111 645 

40  CFR 

1 1832 

2 1832 

21 1832 

22 1832 

52 646,  648.  1150,  1187, 

2306,2581,2585,2587, 
2591.2593.2597 

CO 1832 

61 1832 

62 1832 

63 1835,2722 

70 1387 

81 5297 

82 2310 

147 1832 

180- 1284,  1288 

261 1678 

262 1832 

268 1992 

272 1832 

435 1681 

707 !.1832 

763 1832 

799 2607 

Proposed  Rules: 

51 .210 

52 695.  1420,  2633,  2634, 

2635.2636 

53 2068 

58 2068 

60 960,  1868 

63 960,  1869,2074 

81 2636 


89 200 

260 960 

261 960 

264 960 

265 960 

266 960 

270 960 

271 960 

372 365,366 

721 1305 

41  CFR 

Ch.  101 2022 

101-20 1057 

101-38 322 

42  CFR 

413 26 

435 1682 

43  CFR 

10 1820 

Proposed  Rules: 

2800 2636 

2920 2636 

3100 1705 

4100 2636 

4300 2636 

4700 2636 

5460 2636 

5510 .2636 

8200 2636 

8340 2636 

8350 2636 

8360 2636 

8370 2636 

8560 2636 

9210 2636 

9260 2636 

44  CFR 

64 1685,  1688 

45  CFR 

1311 1399 

46  CFR 

572 328 

47  CFR 

24 653 

51 662 

90 2027 

73 329,  664,2611 

Proposed  Rules: 

22 696 

26 696 

61 1423 

69 2636 

73 84,372,373,  1871.2639 

48  CFR 

Ch.  1 224,275 

1  226.233,271 

2 256 

3 226,233 

4 226,233,257 

5 261,262,271 

6 233,256.262 

8 233 

9 226.233.266 

11 262 

12 226,233,257,262 

13 262 

14 226,233,261,271 


15 

16 

17 

19 

23 

24 

25 

27 

29 

31  

32 

33 

36 

37 

39 

42 

43 

45 

46 

47 

49 

52 226 

53 

203 

515 

216 

219 

225 26i; 

226 

227 

233 

236 
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15 226,  256,  257,261 

16 233,257 

17 261 

1S 226,  233 

23 233 

24 256 

25 257,261,  267,  268 

27 233,261 

29 233 

31  233,257,  269 

32 233 

33 226,  270 

36 233,  271 

37 226,  233 

39 273 

42 233,274 

43 226 

45 233 

46 257 

47 233 

49 233 

52 226,  233,  257,  261,  273 

53 226,  233 

203 2611 

515 2611,  2612 

216 1058,  1817 

219 2612 

225 2612,  2615.  2616,  2856, 

2857 

226 2612 

227 2612 

233 2612 

236 2856,2857 


239 1058 

252 2611,2612.2616,  2856. 

2857 

904 2310 

906 2310 

908 2310 

915 2310 

923 2310 

925 2310 

945 ^310 

952 2310 

970 2310 

Proposed  Rules: 

225 374 

231 374 

242 374 

49CFR 

1 2617 

27 16 

171 1208,  1217 

172 1217 

173 1208. 

17 

174 1217 

175 1217 

176 1217 

177 1217 

180 1208 

192 2618 

232 278 

382  1293 

383 1293 


390 1293 

541 1690 

571 798.  1401 

1185 2041 

Proposed  Rules: 

538 375 

571 807,  1077 

595 831 

50CFR 

17 665,  1644.  1647.  169V 

23^3 

36 1838 

227 1296 

229 33 

259 330 

285 33^ 

622 689.  1402 

648 1403.  1829.  2619 

649 1403 

679 2043,  2445 

Proposed  Rules: 

24 2354 

300 382 

600 700.  '306 

622 384,  720 

630 1705 

648 1424 

660 700 

678 724,  1705,  1872 

679 85.  724  27^9 


-f 
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REMINDERS 

The  Items  in  this  list  were 
edrtonally  comptled  as  an  aid 
to  Fecleral  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

DEFENSE  DEPARTMENT 

AcquisitKDn  regulations 
Certification  requirements  for 
contractors  and  offerors 
not  specifically  imposed 
by  statute;  removal. 
published  1-17-97 
Foreign  military  sales. 
contingent  fees;  published 
1-17-97 
Foreign  purchase 
restrictions;  authority  to 
waive;  published  i -17-97 
Metalworking  machinery; 
trade  agreements, 
published  i-i7-97 
Overseas  military 
construction;  architect- 
engir>eer  contracts; 
restriction,  published  1-17- 
97 
Overseas  military 

construction;  preference 
for  U.S    firms;  published 
1-17-97 
Procurement  integrity; 
[XJbiished  '  -'7-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous, 
national  emission  standards 
Synttietic  organic  chemical 
manufactunno  industry 
and  other  processes 
subject  io  equipment 
leaks  negotiated 
regulation;  published  1-17- 
97 
Air  programs 
Fuels  and  fuel  additives- 
Minor  revisions,  putxished 
11 -'8-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations,  table  of 
assignments 
New  York,  published  12-17- 

96 
Ohio;  published  12-17-96 
Oklahoma;  published  12-17- 
96 
GOVERNMENT  ETHICS 
OFFICE 
Cor.fltct  of  interests,  published 

12-1&-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminlstratton 
Organization,  functions,  and 
authority  delegations. 


Center  for  Drug  Evaluation 
and  Research,  published 

1-17-97 

NUCLEAR  REGULATORY 
COMMISSION 

Environmental  orotection; 
domestic  licensing  and 
related  regulatory  functions 
Nuclear  power  plant 
operating  licenses, 
environmental  review  tor 
renewal 

Correction,  publisfied  12- 
30-36 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 
Aerospace  Technologies  of 
Australia,  published  i1-22- 
96 
Boeing;  publisned  1-2-97 
New  Piper  Aircraft,  Inc.; 
published  1 1  -26-96 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Leasing; 
National  banks,  personal 
property  lease  financing 
transactions;  published 
12-18-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Vegetables,  import  regulations: 
Banana  and  ♦ingerlmg 
potatoes  and  potatoes 
used  to  make  fresh  potato 
salad;  removal  ar>d 
exen^tion;  comments  due 
by  1-22-97;  published  12- 
23-95 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Crop  insurance  regulations: 
Peach  crop  msurarce 
provisions;  comments  due 
by  1-21-97;  published  11- 
19-96 
AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  "^orest  System  timber; 
disposal  and  sale 
Market  related  contract  term 
additions,  indices. 
comments  due  by  1-21- 
97.  published  '0-21-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishiery  conservation  and 
management. 


Alaska;  fisheries  of 
Exclusive  Economic  Zone- 

Recordkeeping  and 

reporting  requirements; 

revisions;  comments 

due  by  1-22-97; 

published  12-23-96 
Atlantic  shark;  comments 
due  by  1-21-97;  published 
12-20-96 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
Shrimp;  comments  due  by 

1-24-97;  published  11- 

25-96 
South  Atlantic  Fishery 

Management  Council; 

hearings;  comments 

due  by  1-22-97; 

published  12-20-96 
Northeastern  United  States 
fisheries- 
Atlantic  mackerel,  squid, 

and  butterfjsh; 

comments  due  by  1-21- 

97;  published  12-9-96 
Atlantic  mackerel,  squid, 

and  txjtterfish; 

comments  due  by  1-24- 

97;  published  11-25-96 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Hazardous  substances: 
Firewort<s  devices;  fuse  burn 
time;  comments  due  by  1- 
21-97;  published  12-20-96 

ENERGY  DEPARTMENT 

Acquisition  regulations: 
Classification  contract 
clause,  security  clearance 
procedures  for  contract 
persOi'ii^el,  new 
counterintelligence 
provisions;  comments  due 
by  1-21-97;  published  11- 
20-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans 

Preparation,  adoption,  and 
submrttal- 

Prevention  of  significant 
detenoration  and 
nonattainment  new 
source  review;  Federal 
regulatory  review; 
comments  due  by  1-21- 
97;  published  12-20-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States; 

Colorado;  comments  due  by 
1-22-97;  published  12-23- 
96 
riinois;  comments  due  by  1- 
22-97;  published  12-23-96 
Pennsylvania;  comments 
due  by  1-21-97;  putjiished 
12-20-96 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 

assignments: 

Michigan;  comments  due  by 
1-21-97;  published  12-6- 
96 
Television  broadcasting: 

Advanced  television  (ATV) 
systems;  digital  television 
service;  comments  due  by 
1-24-97;  published  1-14- 
97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Securities  transactions  by 
State  nonmember  banks; 
recordkeeping  and 
conrfirmation  requirements; 
comments  due  by  1-23-97; 
published  12-24-96 

FEDERAL  TRADE 
COMMISSION 

Fur  Products  Lat)eling  Act 
regulations;  regulatory 
review;  comments  due  by  1- 
22-97;  published  12-24-96 

Wool  Products  Latjeling  Act 
regulations;  costs,  t)enefits, 
and  regulatory  and 
economic  impact;  comments 
due  by  1-22-97;  published 
12-24-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products; 
New  drug  applications- 
Investigational  use; 
comments  due  by  1-21- 
97;  published  11-21-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Agency  definitions;  comments 
due  by  1-21-97;  published 
11-19-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species; 

Alexander  Archipelago  wolf 
and  Queen  Charlotte 
goshawk;  status  reviews; 
comments  due  by  1-21- 
97;  published  12-5-96 

INTERIOR  DEPARTMENT 
National  Park  Service 

Special  regulations: 
Big  Cypress  National 
Preserve,  FL;  recreational 
frogging;  comments  due 
by  1-21-97;  published  11- 
22-96 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Secunty  Act: 


UMI 
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Insurance  company  general 
accounts;  clanfication; 
comments  due  by  1-24- 
97;  published  11-25-96 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  and 
Health  Review  Commission 
Equal  Access  to  Justice  Act; 
implementation;  comments 
due  by  1-21-97,  published 
12-19-96 

NATIONAL  SCIENCE 
FOUNDATION 

Conflict  ot  interests;  comments 
due  by  1-24-97;  published 
11-25-96 

NUCLEAR  REGULATORY 
COMMISSION 

Agreement  State  radiation 

control  programs: 

Massachusetts;  staff 
assessment;  comments 
due  by  1-23-97,  published 
1-16-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies  and 
securities; 


Money  marVet  funds; 
advertising;  comments 
due  by  1-24-97;  published 
12-18-96 

TRANSPORT,iT!ON 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 

Louisiana;  comments  due  by 

1-21-97;  published  ii-22- 

96 
Oregon,  comments  due  by 

1-21-97.  published  M-22- 

96 
Harmonization  with 
international  safety- 
standards,  Federal 
regulatory  review;  comments 
due  by  1-2'' -97;  published 
11-19-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules; 

Security  records  falsification 
comments  due  by  1-23- 
97;  published  12-3-96 
Ain^orthiness  directives: 


Bell,  comments  due  by  '- 

21-97;  published  1' -20-96 
Boeing:  comments  due  by 

1-21-97;  published  i--22- 

96 
Canadair.  comments  due  bv 

"-21-97,  pubiisned  *  '-20- 

96 
Dormer,  comments  due  t)> 

'-23-97,  published  •2-'3- 

96 
Jetstream,  comments  due 

b>   "-2--9^.  Dut>lished  '1- 

20-96 
Louis  L'Hotellier.  S.A 

comments  due  b>  '-24- 

97.  published  '  "-21-96 
Saab:  comments  due  D>   " 

22-97,  pubhshea  "2" 2-96 
Class  D  airspace,  comments 
due  by  1-2'' -97.  pubiisned 
11-22-96 
Class  D  and  Class  E 
airspace,  comments  due  bs 
1-21-97,  published  "2-19-96 
Class  E  airspace,  comments 
due  by  "-2' -97.  published 
11-22-96 
Restricted  areas;  comments 
due  by  '-21-97.  published 
'2-5-96 
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ol  Federal  Regulations 

3,  The  important  elements  of  typical  Federal  Register 

documents. 
4   An  introduction  to  finding  aids  of  the  FR/CFR  system 
WHY:        To  provide  the  pu'jlir  with  rtCce.ss  to  information  necessary 
to  research  Federal  agency  regulations  which  directly  affect 
ihem  There  will  be  no  discussion  of  specific  agency 
regulations. 

WASHINGTON,  DC 
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Agency  for  International  Development 

NOTICES 

Housing  guaranty  program: 
Czech  Republic  [Editorial  Note:  The  agency  name  was 
inadvertently  dropped  from  this  entry  in  the  table  of 
contents  in  the  Federal  Registers  of  January  16  and 
17,  1997.1 

Agricultural  Marketing  Service 

RULES 

Almonds,  shelled  and  in  shell;  grade  standards,  2891-2896 
Oranges,  grapefruit,  tangerines,  and  tangeios  grown  in 
Florida 
Grade  standards,  289f>-2898 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Natural  Resources  Conservation  Senice 

Air  Force  Department 

NOTICES 

Base  realignment  and  closure: 

Surplus  Federal  property — 
Ontario  Air  National  Guard  Station,  CA,  3011-3012 
Meetings: 

Scientific  Advisor\-  Board,  3012 

Army  Department 

See  Engineers  Corps 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3001-3002 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  3044-3047 

Commerce  Department 

See  Census  Bureau 

See  Economic  Development  Administration 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Customs  Service 

PROPOSED  RULES 

Drawback  regulations,  3082-3149 

Defense  Department 

See  Air  Force  Department 
See  Engineers  Corps 
NOTICES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Specialized  treatment  services  program;  designations — 
Neonatal  intensive  care;  Keesler  Air  Force  Base,  MS, 
3011 


Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations. 
Rocco's  Pharmacv,  3056-3064 


etc 


Economic  Development  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  request,  3002 

Edu(;ation  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review:  comment  request,  3013- 
3014 
Grants  and  cooperative  agreements:  availabilitv,  etc.: 
Special  education  and  rehabilitative  ser\ices— 
Children  with  disabilities  earlv  education  program. 

etc..  3184-3188 
Research  in  education  of  individuals  with  disabilities 
program,  etc.,  3176-3182 

Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  availabilitv.  etc.: 
Pantex  Plant,  TX,  et  al.— 
Weapons-usable  fissile  materials:  storage  and 
disposition,  3014-3030 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  3030-3031 
Submission  for  0MB  review;  comment  request.  3031 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Dade  County,  FL:  erosion  control  and  hurricane 

protection  pro|ect;  project  modification  at  Sunnv 
Isles.  3012-3013 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Colorado.  2910-2914 
Illinois,  2916-2918 
Kentucky.  2915-2916 
PROPOSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Illinois,  2987-2988 
Kentucky,  2984 
New  Jersey,  2984-2987 
Radiation  protection  programs: 
Spent  nuclear  fuel,  high-level  and  transuranic  radioactive 
wastes  management  and  disposal:  waste  isolation 
pilot  plant  compliance — 
Compliance  certification  application:  oral  testimony 
presentation,  2988-2989 
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NOTICES 

Agency  information  collee  tion  activities: 
Submission  for  OMB  review;  comment  request,  3035- 

30.36 
Grants  and  cooperative  agreements:  availability,  etc.: 
State  water  programs:  voluntarv  environmental 
management  systems  use.  3036-3038 
Meetings: 
Common  Sense  Initiative  Council — 
.Automobile  manufacturing,  computers  and  electronics, 
and  iron  and  steel  sectors.  3038-3039 
Local  Government  .Advisory  Committee,  3039-3040 
Ozone  Transport  Commission,  3040 

Executive  Office  of  ttie  President 

See  Presidential  Documents 

.See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

■Airworthiness  directives: 

Airtell  International.  Inc  .  2898-2899 
Class  E  airspace.  2899-2900 
Class  E  airspace:  correi:tion,  2849 
PROPOSED  RULES 
Airworthiness  directives: 

.Airbus,  2982-2984 

Boemg,  2981-2982 
NOTICES 
Airport  noise  compatibilit\  program: 

Noise  exposure  map — 

James  M.  Cox-Davton  International  Airport,  OH,  3073- 
3075 
Exemption  petitions:  summarv  and  disposition,  3075-3076 
Passenger  facility  charges:  applications,  etc.: 

Capital  Airport.  IL,  3076 

Columbus  .Metropolitan  .Airport.  GA.  3076-3077 

Tampa  Internationa!  .Airport,  PL,  3077 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Telecommunications  .Act  of  1996;  implementation — 
Accounting  safeguards    2918-2927 
In-region.  interstate,  domt^stic  interL.ATA  services  by 
Bell  Operating  companies:  non-accounting 
safeguards:  reporting  and  recordkeeping 
requirements.  2927-2969 
Radio  stations:  table  of  assujnnn-iits: 
Minnesota  et  al..  2969 
North  Cxirolina.  2969-2970 
PROPOSED  RULES 
Common  {.arrier  servit:es: 
Telecommunications  ,Act  of  1996;  implementation— 
In-region.  interstate,  domestic  interLATA  services  by 
Bell  Operating  companies:  non-ac;counting 
safeguards:  reporting  and  recordkeeping 
requirements.  2991-2996 
Radio  stations:  table  of  assignments: 
.Arkansas.  2996 
Colorado,  2996 
NOTICES 
Meetings: 
federal-State  Joint  Board  on  Universal  Service 
Proxy  cost  models,  workshops.  3040 


Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Flood  elevation  determinations: 

Clolorado,  2989-2991 
NOTICES 
.Agency  information  collection  activities: 

Proposed  collection;  comment  request,  3040-3041 
Disaster  and  em.ergencv  areas: 

California,  3041 

.New  York,  3041-3042 

Oregon,  3042 

Pennsylvania.  3042 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Duke  Energy  Marketing  Corp.  et  al.,  3032-3035 
Environmental  statements:  availability,  etc.: 

Malacha  Hydro  L.P,,  3035 
Preliminary  permits  surrender: 

.Armstrong  Energy  Resources,  3035 
Applications,  hearings,  determinations,  etc.: 

Honeoye  Storage  Corp..  3031-3032 

Federal  Maritime  Commission 

NOTICES 

t^asualty  and  nonperformance  certificates: 
Carnival  Corp.  et  al.,  3042-3043 
Glacier  Bay  Park  Concessions,  Inc.,  et  al.,  3043 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  3043 
Formations,  acquisitions,  and  mergers,  3043-3044 
Permissible  nonbanking  activities,  3044 

Food  and  Drug  Administration 

RULES 

.Medical  devices: 
Dental  devices — 
Endodontic  dry  heat  sterilizer;  premarket  approval 
requirements.  2900-2903 
NOTICES 
Meetings: 

Medical  Devices  Advisory  Committee,  3047-3048 

Foreign  Assets  Control  Office 

RULES 

Sanctions;  blocked  persons.  spe<;ially  designated  nationals, 
terrorists,  and  narcotics  traffickers,  and  blocked  vessels: 
lists 
Additional  designations  and  removal  of  four  individuals, 
2903-2909 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

National  practitioner  data  bank: 
User  fee.  3048-3049 

Interior  Department 

S^r  Land  Management  Bureau 
See  National  Park  Service 
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NOTICES 
Meetings: 
Trust  Funds  Management  Office,  Special  Trustee  Office: 

consultations  with  American  Indians  and  Alaskan 

Natives.  3051-3052 

International  Trade  Administration 

NOTICES 

Antidumping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
Germany  et  al..  3003 
Open-end  spun  rayon  singles  vam  from — 
Austria,  3003-3004 
Applications,  hearings,  determinations,  etc.: 
University  of — 
Connecticut  Health  Center  et  al.,  3004 

Justice  Department 

See  Drug  Enforcement  Administration 

RULES 

Privacy  Act;  implementation,  2903 

NOTICES 

Pollution  control;  consent  judgments: 

Air  Products  &  Chemicals  et  al..  3055 

Conoco  Pipe  Line  Co..  3055-3056 

Yaffe  Iron  &  Metal  Co..  Inc.,  3056 

Land  Management  Bureau 

NOTICES 

Endangered  and  threatened  species: 

Flat-tailed  homed  lizard  rangewide  management  strategy; 
availability,  3052 
Oil  and  gas  leases: 

California,  3052-3053 
Public  land  orders: 

Idaho,  3053 
Survey  plat  filings: 

Idaho, 3053 
Withdrawal  and  reservation  of  lands: 

California,  3053-3054 

Idaho, 3054-3055 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council,  3064 

Earth  Systems  Science  and  Applications  Advisory 
Committee,  3064 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Theft  protection:  automatic  transmission  park  position 
test  procedure,  2977-2978 
PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Occupant  protection  standard  and  smart  air  bags; 
technical  workshop,  2996-2999 
NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Mitchem.  Adrienne,  et  al.,  3077-3079 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Center  for  Research  Resources,  3049 


National  Heart,  Lung,  and  Blood  Institute.  3049 
National  Institute  of  Allergy  and  Infectious  Diseases. 

3051 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  3050 
National  Institute  of  Environmental  Health  Sciences, 

3050-3051 
National  Institute  of  Nursing  Research.  3049 
National  Institute  on  Deafness  and  Other  Communication 

Disorders.  3051 
Warren  Grant  Magnuson  Clinical  C-^nter  Board  of 

Governors.  3051 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conser\'ation  and  management 
Caribbean,  Gulf,  and  South  .^tlantic  fisheries- 
South  Atlantic  Fishery  -Management  Council:  hearing. 
2999-3000 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection:  comment  request,  3004-,3005 
Marine  mammals: 

Stock  assessment  reports  and  guidelines:  availability 
3005-3010 
Meetings: 

North  Pacific  Fishery  Management  Council.  3010 
South  Atlantic  Fisher>-  Management  Council.  3011 

National  Park  Service 

NOTICES 

Meetings: 

Indian  Memorial  Advisory  Committee.  3055 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
Middle  Deep  Red  Run  Watershed,  OK,  3001 

Nuclear  Regulatory  Commission 

NOTICES 

Generic  letters: 
LHtrasonic  testing  systems  in  inser\ice  inspection 
programs:  effectiveness,  3064-3065 
Meetings: 

Regulatory'  information  conference.  3065 
Organization,  functions,  and  authority  delegations: 
Local  public  document  room  relocation  and 
establishment — 
San  Onofre  Nuclear  Station,  C.^:  reopening.  306.5-3066 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

Religious  Freedom  Day  (Proc.  6966J,  3791-3192 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Penalty  guidelines.  2970-2977 
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PROPOSED  RULES 
Pipeline  safety 
Onshore  oil  pipeline  response  plans;  public  hearing; 
correction.  2989 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 

Plain  English  disclosure,  3  1.t2-31  73 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  3066 
Self-regulatorv  organizations,  proposed  rule  changes; 

Delta  Clearing  Corp..  3068-3069 

Municipal  Securities  Rulemaking  Board,  3069-3070 

Options  Clearing  C^orp,.  :U)"'()-3071 
Applications,  bearings,  detprminntions.  etc.:    ■ 

Liberty  Term  Trust.  Inc..  3066-.?()BH 

Small  Business  Administration 

PROPOSED  RULES 

Small  business  size  standards  and  government  contracting 
assistance  regulations: 

Very  small  business  concerns.  2979-2981 
NOTICES 
License  surrenders: 

Builders  Capital  Corp  .  30"! 

Cubico  Ltd..  Inc  ,  3071 

First  Idaho  Venture  Capital  Corp.,  3071-3072 

Inner-City  Capital  .Access  Center,  Inc,  3072 

Red  River  Ventures,  ln(  .    3072 

Retailers  Growth  Fund.  Inc.,  3072 

Safeco  Capital.  Inc..  3072 

Universal  Financial  Services,  Inc.,  3072 

State  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc: 
Overseas  Schools  .Advisorv  Council,  3072 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment. 
Old  Augusta  Railroad  Co  .  3079 

Trade  Representative,  Office  of  United  States 

NOTICES 

Intellectual  property  rights  protection,  countries  denying; 
policies  and  practices 
Argentina.  3072-3073 


Transportation  Department 

See  Federal  Aviation  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Customs  Service 

See  Foreign  Assets  Control  Office 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition; 

Victorians:  British  Painting  in  the  Reign  of  Queen 
Victoria,  3079 
Meetings: 

Public  Diplomacy,  U.S.  Advisory  Commission,  3079 


Separate  Parts  In  This  Issue 

Part  II 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  51 

[Docket  No.  FV-e5-305] 

Shelled  Almonds  and  Almonds  in  the 
Shell;  Grade  Standards 

AGENCY:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
United  States  Standards  for  Grades  of 
Shelled  Almonds  and  the  United  States 
Standards  for  Grades  of  Almonds  in  the 
Shell.  The  Agricultural  Marketing 
Service  (AMS),  in  cooperation  with  the 
almond  industry  and  other  interested 
parties,  develops  and  revises  standards 
of  quality,  condition,  quantity,  grade, 
and  packaging  in  order  to  facilitate 
commerce  by  providing  buyers,  sellers, 
and  quality  assurance  personnel 
uniform  lajiguage  and  criteria  for 
describing  various  levels  of  quality  and 
condition  as  valued  in  the  marketplace. 

The  revision  will  change  the  foreign 
material  tolerances;  the  tolerance  for 
live  insects  inside  the  shell;  remove  the 
language  "appearance  of  the  lot"  from 
all  definitions  in  the  standards;  combine 
tolerances  for  chipping  and  scratching 
and  split  and  broken  in  the  U.S. 
Standard  Shelter  Run  grade;  revise 
current  definitions;  and  add  new 
definitions. 

EFFECTIVE  DATE:  March  24, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Frank  O'Sullivan,  Fresh  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456.  Room  2065  South  Building, 
Washington,  D.C  20090-6456,  or  call 
(202)  720-2185. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Departmoat  of  Agriculture  is  issuing 


this  rule  in  conformance  with  Executive 
Order  12866. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  \vill  not  be 
unduly  or  disproportionately  burdened. 
The  United  States  standards  issued 
pursuant  to  the  Act,  and  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  100  handlers 
of  almonds  who  are  subject  to  regulation 
under  these  standards  and 
approximately  7,000  producers  of 
almonds.  Small  agricultural  service 
firms,  which  includes  handlers,  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000.  A 
majority  of  handlers  and  producers  of 
almonds  may  be  classified  as  small 
entities. 

The  revisions  will  change  the  foreign 
material  tolerances;  the  tolerance  for 
live  insects  inside  the  shell;  remove  the 
language  "appearance  of  the  lot"  from 
all  definitions  in  the  standards;  combine 
tolerances  for  chipping  and  scratching 
and  split  and  broken  in  the  U.S. 
Standard  Sheller  Run  grade;  revise 
current  definitions;  and  add  new 
definitions.  These  changes  are  being 
made  in  order  to  bring  the  standards 
into  conformity  with  current  cultural, 
harvesting  and  marketing  practices. 
(The  standards  were  last  revised  in 
August  1960  and  July  1964, 
respectively.)  Accordingly,  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  TTiis  rule  will 
not  preempt  any  State  or  local  lav^, 
regulations,  or  policies,  tmless  they 
present  an  irreconcilable  conflict  with 


this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  the  rule. 

Agencies  periodically  review  existing 
regulations.  An  objective  of  the  review 
is  to  ensure  that  the  grade  standards  are 
serving  their  intended  purpose,  the 
language  is  clear,  and  the  standards  are 
consistent  with  AMS  policy  and 
authority. 

The  proposed  rule.  United  States 
Standards  for  Grades  of  Shelled 
Almonds,  and  the  United  States 
Standards  for  Grades  of  Almonds  in  the 
Shell,  was  published  in  the  Federal 
Register  on  April  22,  1996  (61  FR 
17580-17586). 

The  Almond  Board  of  California's 
Grades  Subcommittee  (ABCGS) 
requested  that  the  standards  be  revised 
in  order  to  bring  them  into  conformity 
with  current  cultural,  harvesting  and 
marketing  practices. 

The  60-day  comment  period  ended 
June  21 ,  1996.  and  a  total  of  seven 
comments  were  received  from  growers, 
handlers,  shippers,  and  receivers. 

A  copy  of  the  proposed  rule  was 
provided  to  the  Agricultural  Research 
Service  (ARS)  for  help  in  identifying 
studies,  data  collection  or  other 
information  concerning  the  possible 
effect  of  the  projx>sed  revision  on 
pesticide  use.  ARS  was  unable  to 
identify  any  relevant  information. 

Three  comments  were  in  favor  of  the 
proposal  in  its  entirety.  These 
commentors  agreed  that  due  to  changes 
in  current  cultural,  harvesting,  and 
marketing  practices  of  almonds,  it  was 
necessar}'  to  change  the  standards  as 
proposed. 

One  commentor  was  in  favor  of  the 
proposal  with  one  exception,  the  zero 
tolerance  for  glass  and  metal  in  the  U.S. 
Standards  for  Grades  of  Shelled 
Almonds  "could  be  devastating 
especially  in  a  year  of  low  prices  to 
processors."  The  commentor  states  that 
"a  customer  may  claim  to  have  found  a 
small  piece  of  glass  or  metal  after  the 
product  has  been  graded  and  shipped 
which  would  cause  rejection  of  the 
whole  load."  AMS  disagrees  that  this 
would  be  a  problem  for  the  industry. 
Furthermore,  an  inspection  at  any  point 
along  the  marketing  chain  may  be 
requested.  In  addition,  the  ABCGS, 
which  represents  a  majority  of  the 
industry,  contends  that  the  zero 
tolerance  for  glass  and  metal,  which  is 


2892         Federal  Register  /  Vol.  62.  No.  13  /  Tuesday,  January  21.  1997  /  Rules  and  Regulations 


included  in  the  tolerances  for  foreign 
material,  reflects  the  current 
requirements  of  most  buyers  and  meets 
current  food  safety  concerns. 

The  three  remaining  comments  were 
in  favor  of  the  proposal  except  for  its 
provisions  regarding  emt)edded  shell  as 
it  pertains  to  foreign  material:  the 
definition  of  similar  varietal 
characteristics:  and,  definitions  and 
tolerances  for  chipped  and  scratched 
kernels  as  well  as  split  and  broken 
kernels.  All  three  comments  expressed 
concern  over  "embedded  shell"  as  a 
defect  in  the  U.S.  Standards  for  Grades 
of  Almonds  in  the  Shell.  The 
commentors  contend  that  almond  shell 
that  has  become  embedded  in  the 
almond  nutmeat — embedded  shell, 
should  be  considered  as  foreign 
material.  AMS  disagrees  with 
classifying  embedded  shell  as  foreign 
material.  The  definition  of  foreign 
material  in  the  standards  does  not 
include  almonds  or  almond  kernels,  and 
has  historically  been  reser\'ed  for 
material  other  than  pieces  of  almond  or 
almond  kernels.  Currently,  embedded 
shell  is  scored  as  damage  against  the 
tolerance  for  "other  defects." 
Additionally,  .AMS  understands  that  the 
industry  is  forming  a  working  group  to 
study  this  issue  and  to  make  a 
recommendation  to  A^iS.  Revising  the 
standards  to  include  the  commentors" 
recommendation  at  this  time  would  be 
premature  in  light  of  this  study. 
Therefore,  no  change  is  being  made  to 
the  rule  in  response  to  these  comments. 

Two  of  the  tnree  comments  expressed 
concern  over  the  proposed  revision  to 
the  definition  of  similar  varietal 
characteristics.  One  of  the  commentors 
raised  the  concern  that  the  similarity  in 
the  shape  and  appearance  is  critical. 
The  other  commentor  raised  the  concern 
that  this  definition  is  being  "relaxed 
where  varieties  are  not  properly 
identified."  AMS  disagrees.  The 
proposed  definition  of  similar  varietal 
characteristics  includes  "kernels  that 
are  similar  in  shape  and  appearance  " 
Unless  the  lot  is  specified  as 
"California,""  the  lot  must  have  kernels 
that  are  similar  in  shape  and 
appearance.  Therefore,  this  should  not 
relax  the  identification  of  vaneties  but 
enhance  it.  No  change  is  being  made  to 
the  rule  in  response  to  these  comments. 

Two  of  the  three  comments  expressed 
concern  over  the  proposed  revision  to 
the  definitions  of,  ar.d  the  tolerances  for 
the  defects  "chipping  and  scratching."' 
and  "split  and  broken  '"  One  of  the 
commentors  raised  the  concern  that  the 
tolerances  for  chipping  and  scratching 
and  split  and  broken  in  the  US  Sheller 
Run  grade"'*   *   *  need  to  be  measured 
separately.  "  AMS  is  of  the  view  that  the 


proposed  changes  do  address  the  defects 
separately  In  the  U.S.  Standards  for 
Grades  of  Shelled  Almonds,  §51.2109 
U.S.  Sheller  Run  grade,  paragraph  (c) 
For  kernels  damaged  by  chipping  and/ 
or  scratching  or  split  and  broken  allows 
35  perf:ent.  provided  that  not  more  than 
15  percent  shall  be  allowed  for  split  and 
broken.  The  intent  of  this  section  is  that 
chipped  and/or  scratched  kernels  have 
to  be  measured  separately  from  broken 
and  split  kernels.  The  other  commentor 
stated  that  the  '"removal  of  the  separate 
control  limits  for  the  two  defects 
(chipping  and  scratching  or  split  and 
broken)  will  result  in  wide  product 
variance."  AMS  agrees  that  there  will  be 
some  product  variance  in  the  U.S. 
Standards  for  Grades  of  Shelled 
Almonds,  §  51.2109  U.S.  Sheller  Run 
grade,  but  only  for  chipped  and 
scratched  kernels.  The  proposed 
changes  would  allow  up  to  35  percent 
chipped  and  scratched  kernels  (with  0 
percent  split  and  broken),  or  any 
combination  of  the  two  types  of  defects 
totaling  35  percent  (or  less),  as  long  as 
the  percentage  of  split  and  broken  does 
not  exceed  15  percent.  A  contract 
between  interested  parties  may  specify 
a  more  restrictive  tolerance  for  these 
defects.  Chipped  and  scratched  kernels 
essentially  retain  their  full  shape,  but 
have  superficial  chips  and  scratches  of 
the  pellicle  and  meat.  Split  and  broken 
kernels  are  those  with  '/h  or  more  of  the 
kernel  split  or  broken  off  In  addition, 
ABCGS  views  chipped  and  scratched 
kernels  as  less  objectionable  than  split 
and  broken  kernels.  Therefore,  there 
will  be  some  product  variance  but  only 
for  chipped  and  scratched  kernels, 
which  is  less  objectionable  than  split 
and  broken  kernels,  and  contract 
specifications  can  further  restrict  these 
tolerances.  Therefore,  no  change  is 
being  made  to  the  rule  in  response  to 
these  comments. 

Lastly,  one  of  the  three  comments 
suggested  revisions  to  the  definitions  of 
"whole."'  "split  or  broken  kernels,"  and 
"injury.""  The  commentor  suggested 
extensive  revisions  to  these  definitions 
in  terms  of  redefining  what  they  mean. 
AMS  is  of  the  view  that  these 
definitions  have  served  for  the  more 
than  30  years  and  they  have  become 
common  terminology  among  those  who 
buy  and  sell  commercial  volumes  of 
almonds.  Changing  these  definitions, 
when  no  need  has  been  adequately 
demonstrated,  could  disrupt  the 
efficient  marketing  of  almonds. 
Therefore,  no  change  is  being  made  to 
the  rule  in  response  to  this  comment. 

AMS  develops  and  improves 
standards  of  quality,  condition,  grade, 
and  packaging  in  order  to  facilitate 
efficient  marketing.  The  provisions  of 


the  proposed  rule  are  being  finalized 
without  any  changes. 

List  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities.  Food 
grades  and  standards.  Fruits.  Nuts. 
Reporting  and  recordkeeping 
requirements,  Trees.  Vegetables. 

For  reasons  set  forth  in  the  preamble. 
7  CFR  Part  51  is  amended  as  follows: 

PART  51— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  51  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

2.  In  Part  51.  Subpart— United  States 
Standards  for  Grades  of  Almonds  in  the 
Shell  is  revised  to  read  as  follows: 

Subpart— United  States  Standards  for 
Grades  of  Almonds  In  the  Shell 


Grades 

Sec. 

51.2075 

51.2076 

51.2077 

51.2078 


U.S.  No.  1. 

U.S.  No.  1  Mixed. 

U.S.  No.  2. 

U.S.  No.  2  Mixed. 


Application  of  Tolerances 

51.2079     Application  of  tolerances. 

Determination  of  Grade 

5 1 .  2080    Determination  of  grade. 


Definitions 

51.2081 

Similar  varietal  characteristics. 

51.2082 

Loose  extraneous  and  foreign 

material. 

51.2083 

Clean. 

51.2084 

Fairly  bright. 

51.2085 

Fairly  uniform  color. 

51.2086 

Well  dried. 

51.2087 

Decay. 

51.2088 

Rancidity. 

51.2089 

Damage. 

51.2090 

Serious  damage. 

51.2091 

Thickness. 

Subpart— United  States  Standards  for 
Grades  of  Almonds  in  the  Shell 

Grades 

§51.2075    U.S.  No.  1. 

"U.S.  No.  1""  consists  of  almonds  in 
the  shell  which  are  of  similar  varietal 
characteristics  and  free  from  loose 
extraneous  and  foreign  material.  The 
shells  are  clean,  fairly  bright,  fairly 
uniform  color,  and  free  from  damage 
caused  by  discoloration,  adhering  hulls, 
broken  shells  or  other  means.  The 
kernels  are  well  dried,  free  from  decay, 
rancidity,  and  free  from  damage  caused 
by  insects,  mold,  gum,  skin 
discoloration,  shriveling,  brown  spot  or 
other  means. 

(a)  Unless  otherwise  specified,  the 
almonds  are  of  a  size  not  less  than  28/ 
64  of  an  inch  (11.1  mm)  in  thickness. 
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(b)  In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances  are 
provided  as  specified: 

(1)  For  externa]  (shell)  defects.  10 
percent,  by  count,  for  almonds  which 
fail  to  meet  the  requirements  of  this 
grade  other  than  for  variety  and  size; 

(2)  For  dissimilar  varieties.  5  percent, 
by  count,  including  therein  not  more 
than  1  percent  for  bitter  almonds  mixed 
with  sweet  almonds; 

(3)  For  size.  5  percent,  by  count,  for 
almonds  which  are  smaller  than  the 
specified  minimum  thickness; 

(4)  For  loose  extraneous  and  foreign 
material.  2  percent,  by  weight, 
including  therein  not  more  than  1 
percent  which  can  pass  through  a  round 
opening  24/64  inch  (9.5  mm)  in 
diameter:  Provided,  that  such  material  is 
practically  free  from  insect  infestation; 
and, 

(5)  For  internal  (kernel)  defects.  10 
percent,  by  count,  for  almonds  with 
kernels  failing  to  meet  the  requirements 
of  this  grade:  Provided,  that  not  more 
than  one-half  of  this  tolerance  or  5 
percent  shall  be  allowed  for  kernels 
affected  by  decay  or  rancidity,  damaged 
by  insects  or  mold  or  seriously  damaged 
by  shriveling:  And  provided  further, 
that  no  part  of  this  tolerance  shall  be 
allowed  for  live  insects  inside  the  shell. 

§51.2076    U.S.  No.  1  Mixed. 

"U.S.  No.  1  Mixed"  consists  of 
almonds  in  the  shell  which  meet  the 
requirements  of  U.S.  No.  1  grade,  except 
that  two  or  more  varieties  of  sweet 
almonds  are  mixed. 

§51.2077    U.S.  No.Z 

"U.S.  No.  2"  consists  of  almonds  in 
the  shell  which  meet  the  requirements 
of  U.S.  No.  1  grade,  except  that  an 
additional  tolerance  of  20  percent  shall 
be  allowed  for  almonds  with  shells 
damaged  by  discoloration. 

§51.2078    U.S.  No.  2  Mixed. 

"U.S.  No.  2  Mixed"  consists  of 
almonds  in  the  shell  which  meet  the 
requirements  of  U.S.  No.  2  grade,  except 
that  two  or  more  varieties  of  sweet 
almonds  are  mixed. 

Application  of  Tolerances 

§  51 .2079    Application  of  tolerances. 

The  tolerances  for  the  foregoing 
grades  are  applied  to  the  entire  lot  of 
almonds,  based  upon  a  composite 
sample  drawn  from  containers 
throughout  the  lot. 

Determination  of  Grade 

§  51 .2080    Detannlnation  of  grade. 

In  grading  tl;e  inspection  sample,  the 
percentage  of  loose  hulls,  pieces  of 


shell,  chaff  and  foreign  material  is 
determined  on  the  basis  of  weight.  Next, 
the  percentages  of  nuts  which  are  of 
dissimilar  varieties,  undersize  or  have 
adhering  hulls  or  defective  shells  are 
determined  by  count,  using  an  adequate 
portion  of  the  total  sample.  Finally,  the 
nuts  in  that  portion  of  the  sample  are 
cracked,  and  the  f)ercentage  having 
internal  defects  is  determined  on  the 
basis  of  count. 

Definitions 

§  51 .2081    Similar  varietal  characteristics. 

Similar  varietal  characteristics  means 
that  the  almonds  are  similar  in  shape, 
and  are  reasonably  uniform  in  degree  of 
hardness  of  the  shells,  and  that  bitter 
almonds  are  not  mixed  with  sweet 
almonds.  For  example,  hard-shelled 
varieties,  semi-soft  shelled  varieties, 
soft-shelled  varieties  and  paper-shelled 
varieties  are  not  mixed  together,  nor  are 
any  two  of  these  types  mixed  under  this 
definition. 

§  51 .2082    Loose  extraneous  and  foreign 
ntatertal. 

Loose  extraneous  and  foreign  material 
means  loose  hulls,  empty  broken  shells, 
pieces  of  shells,  external  insect 
infestation  and  any  substance  other  than 
almonds  in  the  shell  or  almond  kernels. 

§51.2083    Ctean. 

Clean  means  that  the  shell  is 
practically  free  from  dirt  and  other 
adhering  foreign  material. 

§51.2084    Fairly  bright 

Fairly  bright  means  that  the  shells 
show  good  characteristic  color. 

§  51 .2085    Fairly  uniform  color. 

Fairly  uniform  color  means  that  the 
shells  do  not  show  excessive  variation 
in  color,  whether  bleached  or  natural. 

§51.2086    Well  dried. 

Well  dried  means  that  the  kernel  is 
firm  and  brittle,  not  pliable  or  leather)-. 

§51.2087    Decay. 

Decay  means  that  part  or  all  of  the 
kernel  has  become  decomposed. 

§51.2088    Rancidity. 

Bancidity  means  that  the  kernel  is 
noticeably  rancid  to  taste. 

§51.2089    Damage. 

Damage  means  any  defect  which 
materially  detracts  from  the  appearance 
of  the  individual  kernel,  or  the  edible  or 
shipping  quality  of  the  almond.  Any  one 
of  the  following  defects  or  combination 
thereof,  the  seriousness  of  which 
exceeds  the  maximimi  allowed  for  any 
one  defect  shall  be  considered  as 
damage: 


(a)  Discoloration  of  the  shell  which  is 
medium  gray  to  black  and  affects  more 
than  one-eighth  of  the  surface  in  the 
aggregate.  Normal  variations  of  a 
reddish  or  brownish  color  shall  not  be 
considered  discoloration; 

(b)  Adhering  hulls  which  cover  more 
than  5  percent  of  the  shell  surface  in  the 
aggregate; 

(c)  Broken  shells  when  a  portion  of 
the  shell  is  missing,  or  the  shell  is 
broken  or  fractured  to  the  extent  that 
moderate  pressure  will  permit  the 
kernel  to  become  dislodged; 

(d)  Insect  injury  when  the  insect,  web 
or  frass  is  present  or  there  is  definite 
evidence  of  insect  feeding; 

(e)  Mold,  when  visible  on  the  kernel, 
except  when  white  or  gray  and  easilv 
rubbed  off  with  the  fingers; 

(f)  Gum,  when  a  film  of  shiny, 
resinous  appearing  substance  affects  an 
area  aggregating  more  than  the 
equivalent  of  a  circle  one-quarter  inch 
(6.4  mm)  in  diameter; 

(g)  Skin  discoloration  when  more  than 
one-half  of  the  surface  of  the  kernel  is 
affected  by  ver\'  dark  or  black  stains 
contrasting  with  the  natural  color  of  the 
skin; 

(h)  Shriveling  when  the  kernel  is 
excessively  thin  for  its  size,  or  when 
materially  withered,  shrunken,  leathery, 
tough  or  only  partially  developed: 
Provided,  that  partialiy  develof)ed 
kernels  are  not  considered  damaged  if 
more  than  three-fourths  of  the  pellicle  is 
filled  with  meat.  An  almond  containing 
two  kernels  shall  not  he  classed  as 
damaged  if  either  kernel  has  more  than 
three-fourths  of  t..^  pellicle  filled  with 
meat;  and, 

(i)  Brown  spot  which  affects  an 
aggregate  area  on  the  kernel  greater  than 
the  area  of  a  circle  one-eighth  inch  (3.2 
mm)  in  diameter. 

§  51 .2090    Serious  damage. 

Serious  damage  means  any  defect 
which  makes  a  kernel  or  piece  of  kernel 
unsuitable  for  human  consumption,  and 
includes  decay,  rancidity,  insect  mjur\- 
and  damage  by  mold.  The  following 
defect  shall  be  considered  as  serious 
damage;  Shriveling  when  the  kernel  is 
seriously  withered,  shrunken,  leathery, 
4ough  or  only  partially  developed: 
Provided,  that  partially  developed 
kernels  are  not  considered  seriously 
damaged  if  more  than  one- fourth  of  the 
pellicle  is  filled  with  meat. 

§51.2091    Thickness. 

Thickness  means  the  greatest 
dimension  between  the  two  semi-flat 
surfaces  of  the  shell  measured  at  right 
angles  to  a  plane  extending  between  the 
seams  of  the  shell. 


2894 


Federal  Register  /  Vol.  62,  No    13  /  Tuesday,  January  21,  1997  /  Rules  and  Regulations 


3.  In  Part  51,  Subpart— United  States 
Standards  for  Grades  of  Shelled 
Almonds  is  revised  to  read  as  follows: 

Subpart— United  States  Standards  for 
Grades  of  Shelled  Almonds 


Grades 

Sec. 

51  2105 

U.S.  Fancy. 

51.2106 

U.S.  Extra  No.  1. 

51  2107 

U.S.  No.  1. 

51.2108 

US  Select  Sheller  Run 

51.2109 

U.S.  Standard  Sheller  Run 

51.2110 

U.S.  No.  1  Whole  and  Broken 

51.2111 

l!.S.  No.  1  Pieces. 

Mixed  Varieties 

51.2112 

Mixed  varieties. 

Size 

51.2113 

Size  requirements. 

51.2114 

Tolerances  for  size 

Application  of  Tolerances 

51.2115  Application  of  tolerances. 
Oefinitioiu 

51.2116  Similar  varietal  characteristics. 

51.2117  Whole. 

51.2118  Clean 

51.2119  Well  dried. 

51.2120  Decay 

51.2121  Rancidity 

51.2122  Insect  injury. 

51.2123  Foreign  material. 
512124  Doubles 

51.2125  Split  or  broken  kernels. 

51.2126  Particles  and  dust. 

51.2127  Injury 

51.2128  Damage. 

51.2129  Serious  damage. 

51.2130  Diameter. 

51.2131  Fairly  uniform  in  size. 

Subpart — United  States  Standards  for 
Grades  of  Shelled  Almonds 

Grades 

$51 .2-1 05    U.S.  Fancy. 

"U.S.  Fancy"  consists  of  shelled 
almonds  of  similar  varietal 
characteristics  which  are  whole,  clean 
and  well  dried,  and  which  are  free  from 
decay,  rancidity,  insect  injury',  foreign 
material,  doubles,  split  or  broken 
kernels,  particles  and  dust,  and  free 
from  injury  caused  by  chipped  and 
scratched  kernels,  and  free  from  damage 
caused  by  mold,  gum,  shriveling,  brown 
spot  or  other  means.  (See  §§51.2113 
and  51.2114.) 

In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
weight  shall  be  permitted: 

(a)  For  dissimilar  varieties.  5  percent, 
including  not  more  than  one-fifth  of  this 
amount,  or  1  percent,  for  bitter  almonds 
mixed  with  sweet  almonds; 

(b)  For  doubles.  3  percent: 

(c)  For  kernels  injured  bv  chipping 
and/or  scratching.  5  percent; 


(d)  For  foreign  material.  One- 
twentieth  of  1  percent  (0.05  percent).  No 
part  of  this  percentage  shall  be  allowed 
for  glass  and  metal; 

(e)  For  particles  and  dust.  One-tenth 
of  1  percent  (0.10  percent);  and, 

(f)  For  other  defects.  2  percent, 
including  not  more  than  one-half  of  this 
amount,  or  1  percent,  for  split  or  broken 
kernels,  and  including  not  more  than 
one-half  of  the  former  amount,  or  1 
percent,  for  seriously  damaged  kernels. 

§51.210e    U.S.  Extra  No.  1. 

"U.S.  Extra  No.  1"  consists  of  shelled 
almonds  of  similar  varietal 
characteristics  which  are  whole,  clean 
and  well  dried,  and  which  are  free  from 
decay,  rancidity,  insect  injury,  foreign 
material,  doubles,  split  or  broken 
kernels,  particles  and  dust,  and  free 
from  damage  caused  by  chipped  and 
scratched  kernels,  mold,  gum, 
shriveling,  brown  spot  or  other  means. 
(See  §§51.2113  and  51.2114.) 

In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
weight,  shall  be  permitted. 

(a)  For  dissimilar  varieties.  5  percent, 
including  not  more  than  one-fifth  of  this 
amount,  or  1  percent,  for  bitter  almonds 
mixed  with  sweet  almonds; 

(b)  For  doubles.  5  percent; 

(c)  For  kernels  damaged  by  chipping 
and/or  scratching.  5  percent; 

(d)  For  foreign  material.  One- 
twentieth  of  1  percent  (0.05  percent).  No 
part  of  this  percentage  shall  be  allowed 
for  glass  and  metal; 

(e)  For  particles  and  dust.  One-tenth 
of  1  percent  (0.10  percent);  and, 

(f)  For  other  defects.  4  percent, 
including  not  more  than  one-fourth  of 
this  amount,  or  1  percent,  for  split  or 
broken  kernels,  and  including  not  more 
than  three-eighths  of  the  former  amount, 
or  1  Vz  percent,  for  seriously  damaged 
kernels. 

§51.2107     U.S.  No.  1. 

"U.S.  No.  1"  consists  of  shelled 
almonds  of  similar  varietal 
characteristics  which  are  whole,  clean 
and  well  dried,  and  which  are  free  from 
decay,  rancidity,  insec;!  injury,  foreign 
material,  doubles,  split  or  broken 
kernels,  particles  and  dust,  and  free 
from  damage  caused  bv  chipped  and 
scratched  kernels,  mold,  gum, 
shriveling,  brown  spot  or  other  means. 
(See  §§51.2113  and  51.2114.) 

In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
weight,  shall  be  permitted: 

(a)  For  dissimilar  varieties.  5  percent, 
including  not  more  than  one-fifth  of  this 
amount,  or  1  percent,  for  bitter  almonds 
mixed  with  sweet  almonds; 


(b)  For  doubles.  15  percent; 

(c)  For  kernels  damaged  by  chipping 
and/or  scratching.  10  percent; 

(d)  For  foreign  material.  One- 
twentieth  of  1  percent  (0.05  percent).  No 
part  of  this  percentage  shall  be  allowed 
for  glass  and  metal; 

(e)  For  particles  and  dust.  One-tenth 
of  1  percent  (0.10  percent);  and, 

(f)  For  other  defects.  5  percent 
including  not  more  than  one-fifth  of  this 
amount,  or  1  percent,  for  split  or  broken 
kernels,  and  including  not  more  than 
three-tenths  of  the  former  amount,  or 

1 V2  percent,  for  seriously  damaged 
kernels, 

§  51.2108    U.S.  Select  Stieller  Run. 

"U.S.  Select  Sheller  Run"  consists  of 
shelled  almonds  of  similar  varietal 
characteristics  which  are  whole,  clean 
and  well  dried,  and  which  are  free  from 
decay,  rancidity,  insect  injury,  foreign 
material,  doubles,  split  or  broken 
kernels,  particles  and  dust,  and  free 
from  damage  caused  by  chipped  and 
scratched  kernels,  mold,  gum, 
shriveling,  brovm  spot  or  other  means. 
(See  §§51.2113  and  51.2114.) 

In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
weight,  shall  be  permitted; 

(a)  For  dissimilar  varieties.  5  percent, 
including  not  more  than  one-fifth  of  this 
amount,  or  1  percent,  for  bitter  almonds 
mixed  with  sweet  almonds; 

fb)  For  doubles.  15  percent; 

(c)  For  kernels  damaged  by  chipping 
and/or  scratching.  20  percent; 

(d)  For  foreign  material.  One-tenth  of 
1  percent  (0.10  percent).  No  part  of  this 
percentage  shall  be  allowed  for  glass 
and  metal; 

(e)  For  particles  and  dust.  One-tenth 
of  1  percent  (0.10  percent); 

(0  For  split  and  broken  kernels.  5 
percent;  Provided,  that  not  more  than 
two-fifths  of  this  amount,  or  2  percent, 
shall  be  allowed  for  pieces  which  will 
pass  through  a  round  opening  ^°/&a  inch 
(7.9  mm)  in  diameter;  and, 

(g)  For  other  defects.  3  percent, 
including  not  more  than  two-thirds  of 
this  amount,  or  2  percent,  for  serious 
damage. 

§51.2109    U.S.  Standard  Sheller  Run. 

"U.S.  Standard  Sheller  Run"  consists 
of  shelled  almonds  of  similar  varietal 
characteristics  which  are  whole,  clean 
and  well  dried,  and  which  are  free  from 
decay,  rancidity,  insect  injury,  foreign 
material,  doubles,  split  or  broken 
kernels,  particles  and  dust,  and  free 
from  damage  caused  by  chipped  and 
scratched  kernels,  mold,  gum, 
shriveling,  brown  spot  or  other  means. 
(See  §§51,2113  and  51.2114.) 
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In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
V  eight,  shall  be  permitted: 

(a)  For  dissimilar  varieties.  5  percent, 
including  not  more  than  one-fifth  of  this 
amount,  or  1  percent,  for  bitter  almonds 
mixed  with  sweet  almonds; 

(b)  For  doubles.  25  percent: 

(c)  For  kernels  damaged  by  chipping 
and/or  scratching  or  split  and  broken. 
35  percent;  Provided,  that  not  more  than 
three-sevenths  of  this  amount,  or  15 
percent,  shall  be  allowed  for  split  and 
broken:  And  Provided  Further,  that  not 
more  than  one-third  of  this  latter 
amount,  or  5  percent,  shall  be  allowed 
for  pieces  which  will  pass  through  a 
round  opening  ^°/64  inch  (7.9  mm)  in 
diameter; 

(d)  For  foreign  materia].  Two-tenths  of 
1  percent  (0.20  percent).  No  part  of  this 
percentage  shall  be  allowed  for  glass 
and  metal; 

(e)  For  particles  and  dust.  One-tenth 
of  1  percent  (0.10  percent);  and, 

(f)  For  other  defects.  3  percent, 
including  not  more  than  two-thirds  of 
this  amount,  or  2  percent,  for  serious 
damage. 

§51.2110    U.S.  No.  1  Whole  and  Broken. 

"U.S.  No.  1  Whole  and  Broken" 
consists  of  shelled  almonds  of  similar 
varietal  characteristics  which  are  clean 
and  well  dried,  and  which  are  free  from 
decay,  rancidity,  insect  injury,  foreign 
material,  doubles,  particles  and  dust, 
and  free  from  damage  caused  by  mold, 
gum,  shriveling,  brown  spot  or  other 
means. 

(a)  In  this  grade  not  less  than  30 
percent,  by  weight,  of  the  kernels  shall 
be  whole.  Doubles  shall  not  be 
considered  as  whole  kernels  in 
determining  the  percentage  of  whole 
kernels. 

(b)  Unless  otherwise  specified,  the 
minimum  diameter  shall  be  not  less 
than  2%4  of  an  inch  (7.9  mm).  (See 
§§51.2113  and  51.2114.) 

(c)  In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
weight,  shall  be  permitted: 

(1)  For  dissimilar  varieties.  5  percent, 
including  not  more  than  one-fifth  of  this 
amount,  or  1  percent,  for  bitter  almonds 
mixed  with  sweet  almonds; 

(2)  For  doufc/es.  35  percent; 

(3)  For  foreign  material.  Two-tenths  of 
1  percent  (0.20  percent).  No  part  of  this 
percentage  shall  be  allowed  for  glass 
and  metal; 

(4)  For  particles  and  dust.  One-tenth 
of  1  percent  (0.10  percent); 

(5)  For  undersize.  5  percent;  and, 

(6)  For  other  defects.  5  percent, 
including  not  more  than  three-fifths  of 


this  amount,  or  3  percent,  for  serious 
damage. 

§51.2111     U.S.  No.  1  Pieces. 

"U.S.  No.  1  Pieces"  consists  of  shelled 
almonds  which  are  not  bitter,  which  are 
clean  and  well  dried,  and  which  are  free 
from  decay,  rancidity,  insect  injury, 
foreign  material,  particles  and  dust,  and 
free  from  damage  caused  by  mold,  gum, 
shriveling,  brown  spot  or  other  means. 

(a)  Unless  otherwise  specified,  the 
minimum  diameter  shall  be  not  less 
than  8/m  of  an  inch  (3.2  mm).  (See 
§§51.2113  and  51.2114.) 

(b)  In  order  to  allow  for  variations 
incident  to  proper  grading  and 
handling,  the  following  tolerances,  by 
weight,  shall  be  permitted: 

(1)  For  bitter  almonds  mixed  with 
sweet  almonds.  1  percent: 

(2)  For  foreign  material.  Two-tenths  of 
1  percent  (0.20  percent).  No  part  of  this 
percentage  shall  be  allowed  for  glass 
and  metal; 

(3)  For  particles  and  dust.  1  percent: 
and 

(4)  For  other  defects.  5  percent, 
including  not  more  than  three-fifths  of 
this  amount,  or  3  percent,  for  serious 
damage. 

Mixed  Varieties 

§51.2112    Mixed  varieties. 

Any  lot  of  shelled  almonds  designated 
as  "one  type"  or  undesignated  as  to 
type,  which  consists  of  a  mixture  of  two 
or  more  dissimilar  varieties  which  meet 
the  other  requirements  of  any  of  the 
grades  of  U.S.  No.  1,  U.S.  Select  Sheller 
Run,  U.S.  Standard  Sheller  Run,  U.S. 
No.  1  Whole  and  Broken  may  be 
designated  as:  "U.S.  No.  1  Mixed:" 
"U.S.  Select  Sheller  Run  Mixed;"  "U.S. 
Standard  Sheller  Run  Mixed;  '  "U.S.  No. 
1  Whole  and  Broken  Mixed;  ' 
respectively;  but  no  lot  of  any  of  these 
grades  may  include  more  than  1  percent 
of  bitter  almonds  mixed  with  sweet 
almonds. 

Size 

§51.2113    Size  requirements. 

The  size  may  be  specified  in  terms  of 
range  in  count  of  whole  almond  kernels 
per  ounce  or  in  terms  of  minimum,  or 
minimum  and  maximum  diameter. 
When  a  range  in  count  is  specified,  the 
whole  kernels  shall  be  fairly  uniform  in 
size,  and  the  average  count  per  ounce 
shall  be  within  the  range  specified. 
Doubles  and  broken  kernels  shall  not  be 
used  in  determining  counts.  Count 
ranges  per  ounce  commonly  used  are 
shown  below,  but  other  ranges  may  be 
specified:  Provided,  that  the  kernels  are 
fairly  uniform  in  size. 


Count  Range  Per  Ounce 


16  to  18, 
18  to  20. 
20  to  22. 

22  to  24. 

23  to  25. 

24  to  26. 

26  to  28. 

27  to  30, 
30  to  34. 
34  to  40, 
40  to  50. 


inclusive, 
inclusive, 
inclusive, 
inclusive, 
inclusive, 
inclusive, 
inclusive, 
inclusive, 
inclusive, 
inclusive, 
inclusive. 


50  and  smaller 

§51.2114    Tolerances  for  size. 

(a)  When  a  range  is  specified  as,  for 
example.  "^"/2n,"  no  tolerance  for  counts 
above  or  below  the  range  shall  be 
allowed. 

(b)  When  the  minimum,  or  minimum 
and  maximum  diameter  are  specified,  a 
total  tolerance  of  not  more  than  10 
percent,  by  weight,  may  fail  to  meet  the 
specified  size  requirements:  Provided, 
that  not  more  than  one-half  of  this 
amount,  or  5  percent,  may  be  below  the 
minimum  size  specified. 

Application  of  Tolerances 

§51.2115    Appilcatlon  of  tolerances. 

The  tolerances  for  the  grades  are  to  be 
applied  to  the  entire  lot,  and  a 
composite  sample  shall  be  taken  for 
determining  the  grade.  However,  any 
container  or  group  of  containers  in 
which  the  almonds  are  found  to  be 
materially  inferior  to  those  in  the 
majority  of  the  containers  shall  be 
considered  a  .separate  lot. 

Definitions 

§51.2116    Similar  varietal  characteristics. 

Similar  varietal  characteristics  means 
that  the  kernels  are  similar  in  shape  and 
appearance.  For  example,  long  types 
shall  not  be  mixed  with  short  types,  or 
broad  types  mixed  with  narrow  types, 
and  bitter  almonds  shall  not  be  mixed 
with  sweet  almonds.  Color  of  the 
kernels  shall  not  be  considered,  since 
there  is  often  a  marked  difference  in 
skin  color  of  kernels  of  the  same  variety. 

(a)  When  a  lot  is  specified  as  "one 
tyjje."  all  kernels  shall  be  the  same  in 
shape  and  appearance;  and. 

(b)  When  a  lot  is  specified  and  carton 
marked  as  "California."  kernels  present 
may  include  any  one  or  a  combination 
of  blanchabie  varieties  within  the 
"California  '  Marketing  Classification.  In 
addition.  Nonpareil  or  similar  types 
may  be  included  provided  that  it  does 
not  exceed  twenty-five  percent  (25%), 
by  weight,  of  the  lot. 

§51.2117    Whole. 

Whole  means  that  there  is  less  than 
one-eighth  of  the  kernel  chipped  off  or 
missing,  and  that  the  general  contour  of 
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the  kernel  is  not  materially  affected  by 
the  missing  part. 

f51.2118    Clean. 

Clean  means  that  the  kernel  is 
practically  free  from  dirt  and  other 
foreign  substance. 

§51.2119    Welldr1«d. 

Well  dried  means  that  the  kernel  is 
firm  and  brittle,  and  not  pliable  or 
leathery. 

$51.2120    Decay. 

Decay  means  that  part  or  all  of  the 
kernel  has  become  decomposed. 

$51,2121    Rancidity. 

Rancidity  means  that  the  kernel  is 
noticeably  rancid  to  the  taste 

$51.2122    Insect  injury. 

Insect  injury  means  that  the  insect. 
web,  or  frass  is  present  or  there  is 
deHnite  evidence  of  insect  feeding. 

$  51 .21 23    Foreign  material. 

Foreign  material  means  pieces  of 
shell,  hulls  or  other  foreign  matter 
which  will  not  pass  through  a  round 
opening  ^■'m  of  an  inch  (3.2  mm)  in 
diameter. 

$51.2124  DouMes. 

Doubles  means  kernels  that  developed 
in  shells  containing  two  kernels.  One 
side  of  a  double  kernel  is  flat  or 
concave. 

$  51 .21 25    Split  or  broken  kernels. 

Split  or  broken  kernels  means  seven- 
eighths  or  less  of  complete  whole 
kernels  but  which  will  not  pass  through 
a  round  opening  8/64  of  an  inch  (3.2 
mm)  in  diameter. 

$51.2126    Partk:les  and  dust. 

Particles  and  dust  means  fragments  of 
almond  kernels  or  other  material  which 
will  pass  through  a  round  opening  8/64 
of  an  inch  (3.2  mm)  in  diameter. 

$51.2127    ln)ury. 

/nyury  means  any  defect  which  more 
than  slightly  detracts  from  the 
appearance  of  the  individual  almond. 
The  following  shall  be  considered  as 
injury: 

(a)  Chipped  and  scratched  kernels 
when  the  affected  area  on  an  individual 
kernel  aggregates  more  than  the 
equivalent  of  a  circle  one-eighth  inch 
(3.2  mm)  in  diameter. 

$51.2128    Damage. 

Damage  means  any  defect  which 
materially  detracts  from  the  appearance 
of  the  individual  kernel,  or  the  edible  or 
shipping  quality  of  the  almonds.  Any 
one  of  the  following  defects  or 
combination  thereof,  the  seriousness  of 


which  exceeds  the  maximum  allowed 
for  anv  one  defect  shall  be  considered 
as  damage: 

(a)  Chipped  and  scratched  kernels, 
when  the  affected  area  on  an  individual 
kernel  aggregates  more  than  the 
equivalent  of  a  circle  one-quarter  inch 
(6.4  mm)  in  diameter: 

(h)  Mold,  when  visible  on  the  kernel, 
except  when  white  or  gray  and  easily 
rubbed  off  with  the  fingers; 

(c)  Gum.  when  a  film  of  shiny, 
resinous  appearing  substance  affects  an 
area  aggregating  more  than  the 
equivalent  of  a  circle  one-quarter  inch 
(6.4  mm)  in  diameter; 

(d)  Shriveling,  when  the  kernel  is 
excessively  thin  for  its  size,  or  when 
materially  withered,  shrunken,  leathery, 
tough  or  only  partially  developed: 
Provided,  that  partially  developed 
kernels  are  not  considered  damaged  if 
more  than  three-fourths  of  the  pellicle  is 
filled  with  meat: 

(e)  Browm  spot  on  the  kernel,  either 
single  or  multiple,  when  the  affected 
area  aggregates  more  than  the  equivalent 
of  a  circle  one-eighth  inch  (3.2  mm)  in 
diameter;  and, 

(f)  Skin  discoloration  when  more  than 
one-half  of  the  surface  of  the  kernel  is 
affected  by  very  dark  or  black  stains 
contrasting  with  the  natural  color  of  the 
skin. 

§51.2129    Serious  damage. 

Serious  damage  means  any  defect 
which  makes  a  kernel  or  piece  of  kernel 
unsuitable  for  human  consumption,  and 
includes  decay,  rancidity,  insect  injury 
and  damage  by  mold. 

§51.2130    Diameter. 

Diameter  means  the  greatest 
dimension  of  the  kernel,  or  piece  of 
kernel  at  right  angles  to  the  longitudinal 
axis.  Diameter  shall  be  determined  by 
passing  the  kernel  or  piece  of  kernel 
through  a  round  opening. 

§  51 .21 3 1    Fairly  uniform  In  size. 

Fairly  uniform  in  size  means  that,  in 
a  representative  sample,  the  weight  of 
10  percent,  by  count,  of  the  largest 
whole  kernels  shall  not  exceed  1.70 
times  the  weight  of  10  percent,  by 
count,  of  the  smallest  whole  kernels. 

Dated:  January  14. 1997. 
Robert  C.  Keeney, 

Director.  Fruit  and  Vegetable  Division. 
IFR  Doc  97-1330  Filed  1-17-97;  8:45  am) 
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7  CFR  Part  51 

[Docket  Humber  FV-86-301] 

Florida  Grapefruit,  Florida  Oranges 
and  Tangelos,  and,  Florida  Tangerines; 
Grade  Standards 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
United  States  Standards  for  Grades  of 
Florida  Grapefruit,  United  States 
Standards  for  Grades  of  Florida  Oranges 
and  Tangelos,  and.  United  States 
Standards  for  Grades  of  Florida 
Tangerines.  This  rule  revises  the 
"Application  of  Tolerances"  sections, 
which  establishes  the  limitations  of 
defective  fruit  per  sample.  It  also  sets  a 
minimum  sample  size  of  twenty-five 
fruit. 

EFFECTIVE  DATE:  February  20,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  O'SuUivan,  Fresh  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Room  2065  South  Building, 
Washington,  D.C.  20090-6456,  or  call 
(202)  720-2185. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Agriculture  (USDA)  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 

There  are  approximately  150  handlers 
of  Florida  citrus  who  are  subject  to 
regulation  under  these  standards  and 
approximately  11,000  producers  of 
citrus  in  Florida.  Small  agricultural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  A  majority  of  handlers  and 
producers  of  Florida  citrus  may  be 
classified  as  small  entities. 

The  revisions  are  to  the  "Application 
of  Tolerances"  sections,  which 
establishes  the  limitations  of  defective 
fruit  per  sample  and  the  "Tolerances" 
sections,  which  add  a  minimum  of 
twenty-five  fruit  per  sample.  The 
industry  stated  that  without  these 
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revisions  to  the  standards  it  would  be 
very  costly  to  the  Florida  citrus 
industry.  If  the  standards  are  not  revised 
an  excessive  amount  of  destruction  to 
consumer  packages  could  occur, 
resulting  in  costly  repacking  of  fruit  and 
replacing  of  these  destroyed  packages. 
Also,  without  these  changes  the 
tolerances  would  be  too  restrictive  for 
consumer  packages,  ultimately  resulting 
in  failing  to  market  citrus  account  of  one 
piece  of  defective  fruit.  They  also 
indicated  that  the  minimum  sample  size 
should  be  a  minimum  of  wenty-five 
fruit.  Accordingly,  AMS  has  determined 
that  the  issuance  of  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  the  rule. 

The  interim  final  rule  with  request  for 
comment.  United  States  Standards  for 
Grades  of  Florida  Grapefruit,  Florida 
Orange  and  Tangelos,  and  Florida 
Tangerines,  was  published  in  the 
Federal  Register  on  August  2, 1996  (61 
FR  40289-40290). 

The  United  States  Standards  for 
Grades  of  Florida  Grapefruit,  United 
States  Standards  for  Grades  of  Florida 
Oranges  and  Tangelos.  and  United 
States  Standards  for  Grades  of  Florida 
Tangerines  were  recently  revised 
following  extensive  discussions  with 
the  Florida  citrus  industry.  However,  we 
received  two  requests  after  the 
pubhcation  date  concerning  the 
revisions  to  the  standards.  One  was 
from  the  Florida  Citrus  Packers,  Inc., 
which  "represents  nearly  90  percent  of 
Florida's  fresh  commercial  citrus 
industry,  growers  and  shippers"  and 
from  the  Commissioner  of  the  Florida 
Department  of  Agriculture  and  . 
Consumer  Services  (FDACS).  Both 
requesleii  revision  of  the  "Application 
of  Tolerances"  sections  of  the  standards 
and  they  requested  a  minimum  sample 
size  of  twenty-five  fruit  for  each  of  the 
U.S.  standards  for  Florida  citrus. 

The  60-day  comment  period  for  the 
interim  final  rule  ended  October  1, 
1996,  and  a  total  of  two  comments  were 
received.  One  comment  was  from  an 
industry  trade  association  which 
represents  growers  and  shippers  of 
Florida  citrus,  and  the  other  comment 
was  from  the  FDACS.  Both  comments 


were  in  favor  of  the  revisions  in  their 
entirety. 

The  industry  stated  that  without  these 
revisions  to  the  standards  it  would  be 
very  costly  to  the  Florida  citrus 
industry.  If  the  standards  are  not  revised 
an  excessive  amount  of  destruction  to 
consumer  packages  could  occur, 
resulting  in  costly  repacking  of  fruit  and 
replacing  of  these  destroyed  packages. 
Also,  without  these  changes  the 
tolerances  would  be  too  restrictive  for 
consumer  packages,  ultimately  resulting 
in  failing  to  market  citrus  on  account  of 
one  piece  of  defective  fruit.  They  also 
indicated  that  the  minimum  sample  size 
should  be  a  minimum  of  twenty-five 
fruit. 

The  FDACS  stated  that  they  "'   *  * 
support  the  interim  final  rule  which 
bases  tolerances  and  application  of 
tolerances  on  a  minimum  25  count 
sample  for  U.S.  grades  of  Florida 
citrus." 

This  rule  finalizes  the  interim  final 
rule  which  changed  Sections  51.760, 
51.1151,  and  51.1820  "Tolerances,"  to 
set  a  minimum  sample  size  of  twenty- 
five  fruit,  which  reads  as  follows;  "In 
order  to  allow  for  variations  incident  to 
proper  grading  and  handling  in  each  of 
the  foregoing  grades,  the  following 
tolerances,  by  count,  based  on  a 
minimum  25  count  sample,  are 
provided  as  specified:"  The  Sections 
51.761,  51.1152,  and  51.1821 
"Apphcation  of  Tolerances,"  will  also 
change  from  individual  package 
limitations  to  Hmitations  on  individual 
samples  and  will  read  as  follows: 

"Individual  samples  are  subject  to  the 
following  limitations,  unless  otherwise 
specified  in  §§51.760,  51.1151,  51.1820. 
respectively.  Individual  samples  shall 
have  not  more  than  one  and  one-half 
times  a  specified  tolerance  of  10  percent 
or  more,  and  not  more  than  double  a 
specified  tolerance  of  less  than  1 0 
percent:  Provided,  that  at  least  one 
decayed  or  wormy  fruit  may  be 
permitted  in  any  sample:  And  provided 
further,  that  the  averages  for  the  entire 
lot  are  within  the  tolerances  specified 
for  the  grade." 

List  of  Sub)ect8  in  7  CFR  Pari  51 

Agricultural  commodities.  Food 
grades  and  standards.  Fruits,  Nuts. 
Reporting  and  recordkeeping 
requirements.  Trees,  Vegetables. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  51  is  amended  as  follows: 

PART  51— [AMENDED] 

1.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 


2.  Section  51.760  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§51.760    Tolerances. 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades,  the 
following  tolerances,  by  count,  based  on 
a  minimum  25  count  sample,  are 
provided  as  specified: 
*        •         •         «         * 

3.  Section  51.761  is  revised  to  read  as 
follows: 

§  51 .761    Applicatfon  of  tolerances. 

Individual  samples  are  subject  to  the 
following  limitations,  unless  otherwise 
specified  in  §  51.760.  Individual 
samples  shall  have  not  more  than  one 
and  one-half  times  a  specified  tolerance 
of  10  percent  or  more,  and  not  more 
than  double  a  specified  tolerance  of  less 
than  10  percent:  Provided,  that  at  least 
one  decayed  or  wormy  fruit  may  be 
permitted  in  any  sample:  And  provided 
further,  that  the  averages  for  the  entire 
lot  are  within  the  tolerances  specified 
for  the  grade. 

4.  Section  51.1151  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

$51.1151    Tolerances. 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades,  the 
following  tolerances,  by  count,  based  on 
a  minimum  25  count  sample,  are 
provided  as  specified: 
***** 

5.  Section  51.1152  is  revised  to  read 
as  follows: 

§  51.1 152    Application  of  tolerances. 

Individual  samples  are  subject  to  the 
following  limitations,  unless  otherwise 
specified  in  §  51.1151   Individual 
samples  shall  have  not  more  than  one 
and  one-half  times  a  specified  tolerance 
of  10  percent  or  more,  and  not  more 
than  double  a  specified  tolerance  of  less 
than  10  percent:  Provided,  that  at  least 
one  decayed  or  wormy  fruit  may  be 
permitted  in  any  sample:  And  provided 
further,  that  the  averages  for  the  entire 
lot  are  within  the  tolerances  specified 
for  the  grade. 

6.  Section  51.1820  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§51.1 820    Tolerances. 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades,  the 
following  tolerances,  by  count,  based  on 
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a  minimum  25  count  sample,  are      "■ 
provided  as  specified: 

***** 

7.  Section  51.1821  is  revised  to  read 
as  follows: 

§51.1821    Application  of  Tolerances. 

Individual  samples  are  subjec:t  to  the 
following  limitations,  unless  otherwise 
specified  in  §51.1820  Individual 
samples  shall  have  not  more  than  one 
and  one-half  times  a  specified  tolerance 
of  10  percent  or  more,  and  not  more 
than  double  a  specified  tolerance  of  less 
than  10  percent:  Provided,  that  at  least 
one  decayed  or  wormy  fruit  may  be 
permitted  in  any  sample;  And  provided 
further,  that  the  averages  for  the  entire 
lot  are  within  the  tolerances  specified 
for  the  grade. 

Dated:  Januar>-  14.  1997. 
Robert  C.  Keeney. 

Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  97-1329  Filed  1-17-97;  8:45  am] 

BILUNG  COOe  M10-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlsti'ation 

14CFRPart39 

[Docket  No,  96-NM-242-AO;  Amendment 
39-0883;  AO  97-01-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Airtell 
International,  Inc.,  Centaurus  Model 
C3-100  Ground  Proximity  Warning 
System  (GPWS),  as  Installed  In  Various 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airtell  International. 
Inc.,  Centaurus  Model  C3-100  GPWS 
equipment  that  is  installed  on  any  type 
of  airplane,  that  requires  replacement  of 
this  equipment  with  a  similar  type  of 
equipment  that  meets  specific 
performance  requirements.  This 
amendment  is  prompted  by  results  of  an 
investigation,  which  revealed  that, 
under  certain  circumstances,  the 
Centaurus  GPWS  equipment  does  not 
provide  the  flight  crew  with  aural 
warnings  to  indicate  that  the  airplane  is 
descending.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  the  GPWS  equipment  to  provide  such 
aural  warnings.  If  the  flight  crew  relies 
on  receiving  such  warnings  and  the 
GPWS  equipment  fails  to  provide  those 
warnings,  the  ability  of  the  flight  crew 


to  prevent  the  airplane  from  impacting 
the  ground  may  be  inhibited. 
EFFECTIVE  DATE:  Februar>'  25,  1997. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  IROl  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW  .  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P,  Dimtroff,  Aerospace  Engineer,  Flight 
Test  and  Systems  Branch,  ANM-111, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206) 227-2117; fax  (206)  227-1100. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applir^ble  to  all  Airtell 
International,  Inc.,  Centaurus  Model 
C3-100  ground  proximity  warning 
system  (GPWS)  equipment  that  is 
installed  on  any  type  of  airplane  was 
published  in  the  Federal  Register  on 
October  18,  1996  (61  FR  54364).  That 
action  proposed  to  require  removal  and 
replacement  of  Centaurus  Model  C3- 
100  GPWS  equipment  with  a  similar 
type  of  equipment  that  meets  specific 
performance  requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  v/ere  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  30  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  20 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$16,000  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$516,000,  or  $17,200  per  airplane. 

The  cost  impact  figure  discussed 
above  is  ba.sed  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorj^ 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-01-12  Airtell  International,  Inc.: 

Amendment  39-9883.  Docket  [96-NM- 
242-AD.l 

Applicability:  Centaurus  Model  C3-100 
ground  proximity  warning  system  (GPWS) 
equipment,  as  installed  in,  but  not  limited  to. 
the  following  airplanes,  certificated  in  any 
category: 

Beech  99  series  airplanes; 
Beech  200  series  airplanes; 
Dassault  Aviation  Model  Mystere-Falcon  200 

series  airplanes; 
EMBRAER  (Empresa  Brasileira  de 

Aeronautica  S.A.)  EMB-110  series 

airplanes; 
Fairchild  Aircraft  Model  SA226-TC  series 

airplanes; 
Fairchild  Aircraft  Model  SA227-AT  series 

airplanes;  and 
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Grumman  Model  G-73  Mallard  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  failure  of  the  GPWS  equipment 
to  provide  certain  aural  warnings,  which 
could  inhibit  the  ability  of  the  flight  crew  to 
prevent  the  airplane  from  impacting  the 
ground,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  remove  and  replace  Centaurus 
Model  C3-1(X)  GPWS  equipment  with  a 
similar  type  of  equipment  that  meets 
minimum  perfonnance  standards  specified  in 
Technical  Standard  Order  (TSO)  C-92b, 
dated  August  19.  1976  Accomplish  the 
actions  in  accordance  with  a  method 
approved  by  the  Manager.  Flight  Test  and 
Systems  Branch.  ANM-lll,  FAA.  Transport 
Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 

Flight  Test  and  Systems  Branch,  ANM- 
lll.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Flight  Test  and  Systems  Branch.  ANM-lll. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  he 
obtained  from  the  Flight  Test  and  Systems 
Branch,  ANM-lll 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
February  25,  1997. 

Issued  in  Renton,  Washington,  on  January 
3,  1997. 
S.  R.  MiUer. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
[FR  Doc.  97-1351  Filed  1-17-97;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AEA-09] 

Establishment  of  Class  E  Airspace; 
Montauk,  NY;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  the 
airspace  description  of  the  Montauk, 
NY,  Class  E  airspace  area  published  in 
a  final  rule  on  November  27,  1996  (61 
FR  60187),  Airspace  Docket  Number  96- 
AEA-09. 

EFFECTIVE  DATE:  January  21,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Sammartino,  Air  Traffic 
Division,  Operations  Branch,  AEA-530, 
Federal  Aviation  Administration, 


Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430; 
telephone;  (718)  553^530. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  96-30207, 
Airspace  Docket  96-AEA-09,  published 
on  November  27,  1996  (61  FR  60187) 
established  the  Class  E  airspace  at 
Montauk.  NY.  An  error  was  discovered 
in  the  legal  description.  This  action 
adds  the  Hampton  VORTAC  to  the  legal 
description. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
legal  description,  as  published  on 
November  27,  1996  (61  FR  60187). 
Federal  Register  Document  96-30207; 
page  60187,  column  3  is  corrected  in  the 
legal  description  to  the  incorporation  by 
reference  in  14  CFR  71.1  as  follows: 

§71.1    [Corrected] 

***** 

AEA  NY  E5  Montauk,  NY  [Correctedl 

Montauk  Airport.  NY 

(lat.  4r04'35"  N.  long.  71='5515"  W) 
Hampton  VORTAC 

(lat.  40°55'08"  N,  long.  72°1900'  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Montauk  Airport  and  within  4 
miles  each  side  of  the  062°  bearing  from  the 
Hampton  VORTAC  extending  from  the  6.5- 
mile  radius  to  10  miles  northeast  of  the 
VORTAC  and  excluding  that  portion  within 
the  Block  Island.  RI  700  foot  Class  E  Airspace 
Area  and  that  pwrtion  within  the  East 
Hampton,  NY  Class  E  Airspace  Area. 
*         *         «  •  * 

Issued  in  Jamaica.  New  York,  on  lanuary  8. 
1997 
lames  K.  Buckles, 

Acting  Manager,  Air  Traffic  Division,  Eastern 

Region. 

|FR  Doc.  97-1399  Filed  1-17-97;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AEA-13] 

Amendment  to  Class  E  Airspace; 
Galax,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  at  Galax,  VA,  to 
accommodate  a  Global  Positioning 
Svstem  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(RWY)  36  at  Twin  County  Airport.  This 
amendment  also  corrects  the  geographic 


position  of  Twin  County  Airport 
published  as  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register 

November  27.  1996  (61  FR  60237).  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport. 

EFFECTIVE  DATE:  0901  LJTC.  March  27. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frances  Jordan.  Airspace  Specialist. 
Operations  Branch.  AEA-530.  Air 
Traffic  Division.  Eastern  Region,  Federal 
Aviation  Administration.  Federal 
Building  «1 11 .  John  F.  Kennedy 
International  Airport.  Jamaica.  New- 
York  11430,  telephone:  (718)  553-4521 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  27,  1996.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  modif\'ing  Class  E  airspace 
at  Galax,  VA.  (61  FR  60237).  This  action 
would  provide  adequate  Class  E 
airspace  for  IFR  operations  at  Twin 
County  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  E  airspace  areas  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9D.  dated  September  4. 
1996,  and  effective  September  16.  1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  modifies  Class  E  airspace  area 
at  Galax.  VA.  to  accommodate  a  GPS 
RWY  36  SIAP  and  for  IFR  operations  at 
Twin  Count v  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory-  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator*-  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  IS  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
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significant  economic  impact  on  a 
substantial  numter  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Fle.xibility  .\ci. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Fart  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority;  49  I!  S  C.  106(g),  40103.  40113, 
40120;  EO  10854.  24  FK  9565.  3  CFR  195&- 
1963  Gomp..  p.  389;  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  ,\viation 
Administration  Order  7400. 9D.  Airspace 
Designations  and  Reportmg  Points, 
dated  September  4,  1996,  and  effective 
September  16.  1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  VA  ES  GalAx.  VA  [Revised] 

Twin  County  .Mrport.  V.A 

(lat.  36'4558-  N.  long.  80°49'25  '  W) 
Pulaski  VORTAC 
(lat.  37°05'16  •  N.  long  80°42  46'  Wl 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Twin  County  .Airport  and 
within  4  miles  each  side  of  the  Pulaski 
VORTAC  194°  radial  extending  from  the  6.3- 
mile  radius  to  7  miles  south  of  the  VORTAC 
and  within  4  miles  each  side  of  the  179° 
bearing  from  the  airport  extending  from  the 
6.3-mile  radius  to  12  miles  south  of  the 
airport. 
•         •         •         »         • 

Issued  in  lamaica.  New  York  on  January  8, 
1997 

Fames  K.  Buckies, 

Acting  Manager.  Atr  Traffic  Division,  Eastern 
Region 

!FR  Doc  97-1400  Filed  1-17-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  872 
[Docket  No.  95N-0033] 

Dental  Devices;  Endodontic  Dry  Heat 
Sterilizer 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
nile  to  require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDF)  for  the  endodontic  dry 
heat  sterilizer,  a  medical  device. 
Commercial  distribution  of  this  device 
must  cease,  unless  a  manufacturer  or 
importer  has  filed  with  FDA  a  PMA  or 
a  notice  of  completion  of  a  PDF  for  its 
version  of  the  endodontic  dr\'  heat 
sterilizer  within  90  days  of  the  effective 
date  of  this  regulation.  This  regulation 
reflects  FDA's  exercise  of  its  discretion 
to  require  a  PMA  or  notice  of 
completion  of  a  PDF  for  the 
preamendments  device. 
EFFECTIVE  DATE:  lanuary  21.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
loseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-215), 
Food  and  Drug  Administration,  1350 
Piccard  Dr..  Rockville.  MD  20850,  301- 
827-2374. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

In  the  Federal  Register  of  August  12. 
1987  (52  FR  30082),  FDA  issued  a  final 
rule  classifying  the  endodontic  dry  heat 
sterilizer  (§872.6730  (21  CFR  872.'6730)) 
into  class  III  (premarket  approval). 
Section  872.6730  applies  to:  (1)  Any 
endodontic  dry  heat  sterilizer  that  was 
in  commercial  distribution  before  Mav 
28.  1976.  the  date  of  enactment  of  the 
Medical  Devices  Amendments  of  1976 
(Pub  L.  94-295).  and  (2)  any  device  that 
FDA  has  found  to  be  substantially 
equivalent  to  the  endodontic  heat 
sterilizer  and  that  has  been  marketed  on 
or  after  May  28.  1976. 

In  the  Federal  Register  of  December 
30,  1980  (45  FR  86155).  FDA  published 
the  recommendation  of  the  Dental 
Device  Classification  Panel  (the  panel), 
of  the  Medical  Devices  Advisory 
Committee,  an  FDA  advisory  committee, 
regarding  the  classification  of  the 
device. 

The  panel  recommended  that  the 
device  be  in  class  III  (premarket 


approval)  because  the  device  presented 
an  unreasonable  risk  of  illness  or  injury. 
According  to  the  panel,  the  devices 
failed  to  sterilize  adequately  various 
endodontic  and  dental  instruments.  The 
panel  felt  that  the  failures  could  be  the 
result  of:  (1)  The  device  not  reaching 
and  maintaining  an  adequate 
temperature  because  of  a  faulty 
thermostat  or  (2)  the  result  of  unequal 
heat  distribution  by  the  glass  beads 
throughout  the  well  despite  sufficient 
heat.  The  panel  believed  that  it  was  not 
possible  to  establish  an  adequate 
performance  standard  for  the  device 
because  satisfactory  performance  had 
never  been  demonstrated.  The  panel 
recommended  the  device  to  be  subject 
to  premarket  approval  to  ensure  that 
manufacturers  of  the  device 
demonstrate  satisfactory  performance 
and  that  further  study  was  necessary  to 
determine  the  causes  of  the  device's 
ineffectiveness. 

FDA  agreed  with  the  panel's 
recommendation  that  endodontic  dry 
heat  sterilizers  be  classified  into  class 
m.  FDA  believed  that  there  was  an 
unreasonable  risk  of  illness  or  injury 
because  of  the  potential  failure  of  the 
device  to  sterilize  dental  instruments 
adequately.  FDA  believed  that  there  was 
inadequate  information  to  determine  if 
general  controls  or  a  performance 
standard  would  provide  reasonable 
assurance  of  safety  and  effectiveness. 

In  the  Federal  Register  of  June  7,  1995 
(60  FR  30032),  FDA  published  a 
proposed  rule  to  require  the  filing  under 
section  515(b)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(b))  of  a  PMA  or  a  notice  of 
completion  of  a  PDP  for  the  endodontic 
dry  heat  sterilizer.  In  accordance  with 
section  515(b)(2)(A)  of  the  act,  FDA 
included  in  the  preamble  to  the 
proposal  the  agency's  proposed  findings 
with  respect  to  the  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  premarket  approval 
requirements  of  the  act,  and  the  benefits 
to  the  public  from  use  of  the  device  (60 
FR  30032  at  30037).  The  June  7,  1995. 
proposed  rule  also  provided  an 
opportunity  for  interested  persons  to 
submit  comments  on  the  proposed  rule 
and  the  agency's  findings.  Under  section 
515(b)(2)(B)  of  the  act,  FDA  also 
provided  an  opportunity  for  interested 
persons  to  request  a  change  in  the 
classification  of  the  device  based  on 
new  information  relevant  to  its 
classification.  Any  petition  requesting  a 
change  in  classification  of  the 
endodontic  heat  sterilizer  was  required 
to  be  submitted  by  September  5.  1995. 
The  comment  period  closed  August  7, 
1995. 
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FDA  received  one  comment  in 
response  to  the  proposed  rule.  The 
comment  recommended  that  the 
endodontic  dry  heat  sterilizer  remain 
classified  as  class  III,  until  sufficient 
evidence  has  been  submitted 
documenting  the  safety  and  efficacy  of 
these  devices.  It  also  pointed  out 
concern  in  the  use  of  the  endodontic  dry 
heat  sterilizer  for  the  generalized 
sterilization  of  instruments  because  of 
marked  temperature  gradients  within 
the  well  which  could  resuh  in 
inadequate  sterilization  and  the 
appropriate  use  of  the  devices  to 
sterilize  large  bulk  instruments.  FDA 
agrees  with  the  concern  and  the 
comment  that  a  PMA  be  required  for 
endodontic  dry  heat  sterilizers. 

II.  Findings  With  Respect  to  Risks  and 
Benefits 

A.  Degree  of  Risk 

The  primary'  risk  to  health  is  infection 
through  the  use  of  inadequately 
sterilized  instruments.  A  review  of  the 
hterature  has  identified  the  following 
problems  associated  with  the  use  of 
endodontic  dry  heat  sterilizers  which 
can  contribute  to  the  inability  of  these 
devices  to  sterilize  instruments, 
including  general  medical  instruments. 

1.  Temperature  Variations  Within  the 
Well. 

There  are  many  reports  in  the 
literature  describing  the  temperature 
variations  found  within  the  wells  of 
endodontic  dry  heat  (glass  bead) 
sterilizers.  It  has  been  reported  that  the 
temperature  distribution  in  four  brands 
of  these  devices  at  two  different  sites 
from  the  center  and  at  six  different 
depths  in  the  well  varied  significantly 
depending  upon  location.  The 
temperature  was  highest  at  a  location 
which  was  closest  to  the  wall  and 
midway  down  from  the  surface. 
Fiulhermore  data  have  demonstrated 
temperature  variations  as  much  as  10  °C 
over  time  near  the  periphery  of  the  well. 
The  information  in  the  literature 
suggested  that  endodontic  dry  heat 
(glass  bead)  sterilizers  should  not  be 
used  as  a  substitute  for  dry  heat 
convection  or  steam  sterilization 
sterilizers  because  of  the  temperature 
variations. 

2.  Exposure  Times  for  the  Sterilization 
of  Instruments. 

The  manufacturers'  recommended 
exposure  times  for  sterilization  of 
instruments  vary  from  as  short  as  2 
seconds  to  45  seconds  for  sterilizers 
whose  purported  operating 
temperatures  were  from  218  to  260  "C. 
However,  location  in  the  well,  size  and 


mass,  number  and  shape  of  the 
instruments  must  be  factored  into  the 
amount  of  time  required  for 
sterilization.  Larger  instruments 
composed  of  more  metal  take  more  time 
to  heat  than  smaller  instruments.  It  was 
reported  that  the  time  required  to  raise 
an  instrument's  temperature  was 
dependent  upon  its  size.  Small 
instruments  such  as  root  canal  files 
heated  rapidly  while  large  instruments 
such  as  cotton  pliers  never  reached  the 
specified  operating  temperature. 
Endodontic  dry  heat  (glass  bead) 
sterilizers  have  been  reported  to  be 
effective  only  with  small  instruments 
that  can  be  imbedded  into  the  heat 
transfer  media  and  that  their 
effectiveness  has  not  been  demonstrated 
for  instruments  of  larger  bulk.  The 
insertion  of  large  instruments  would 
reduce  the  temperature  of  the  glass 
beads  below  the  minimum  temperature 
required  for  sterilization.  Heat 
conduction  in  a  large,  partially 
imbedded  device  would  be  variable. 

Precleaning  of  the  instruments  before 
insertion  into  the  heat  transfer  medium 
in  the  well  of  the  sterihzer  is  critical  to 
the  effectiveness  of  the  device,  h  was 
reported  that  if  endodontic  instruments 
were  contaminated  with  a  protein  load 
(blood),  the  time  required  for 
sterilization  was  more  than  doubled. 
Such  adverse  conditions  can  easily  be 
found  in  infected  or  gangrenous  pulp. 
There  are  reports  that  spores,  which  are 
more  resistant  to  sterilization  processes 
than  vegetative  organisms,  have  been 
found  in  the  oral  cavity  and  cultured 
from  pulp  material. 

3.  Lack  of  Methods  to  Monitor  the 
Performance/ Sterilization  Efficacy  of  the 
Device. 

There  are  no  identified  methods  for 
the  routine  monitoring  of  the 
sterilization  efficacy  of  the  endodontic 
dry  heat  sterilizer  such  as  the  ones 
which  exist  with  the  traditional 
sterilization  methods,  i.e.,  steam 
autoclaves,  hot  air  dry  heat  sterilizers, 
or  ethylene  oxide  sterilizers.  Chemical 
and  biological  indicators  are  available 
for  routine  monitoring  of  the  efficacy  of 
the  cycle  parameters  and  for  the 
validation  of  the  process  specifications 
for  these  traditional  sterilizers.  The  data 
in  the  literature,  as  noted  above,  suggest 
that  the  user  can  not  be  assured  that 
instruments  inserted  into  an  endodontic 
dry  heat  sterilizer  will  be  reliably 
exposed  to  the  minimum  cycle 
parameters  required  for  sterilization. 
i.e.,  exposure  of  the  device  to  the  set 
temperature  for  the  specified  time. 


4.  Warm-up  Times  for  Endodontic  Dr\' 
Heat  (Glass  Bead)  Sterilizers. 

Reported  warm-up  times  for  these 
devices  range  from  15  minutes  to  50 
minutes  with  the  average  of  15-20 
minutes.  However,  it  has  been  reported 
that  it  took  up  to  30  minutes  for  the 
temperature  of  the  glass  beads  to 
stabilize  even  though  the  manufacturer 
claimed  that  the  device  reached 
operating  temperature  within  10 
minutes. 

5.  Maintenance  of  Sterility  After 
Removal  From  the  Device. 

The  instructions  for  use  for  most  of 
the  devices  do  not  instruct  the  user  on 
the  proper  procedure  to  remove 
instruments  from  the  device  and  how  to 
maintain  sterility  of  the  instruments  or 
the  processed  portion  of  the  instrument 
during  the  cool  down  period.  Because  of 
the  temperature  variations  reported 
within  the  wells,  there  exists  the 
possibility  that  heat  resistant 
microorganisms  could  sur\'ive  on  the 
glass  beads  in  the  cooler  regions  near 
the  top  of  the  glass  beads  and 
contaminate  the  instruments  as  they  are 
removed  from  the  well.  Since 
endodontic  dry  heat  sterilizers  only 
process  that  portion  of  the  instrument 
which  has  been  inserted  into  the  glass 
beads,  there  is  also  the  potential  of 
contaminating  a  sterile  field  with  a 
device  which  had  not  been  properly 
processed. 

6.  Heat  Transfer  Medium  Remaining 
Upon  the  Devices. 

Occasionally  the  heat  transfer 
medium  has  been  observed  to  adhere  to 
wet  instruments.  If  the  particles  are  not 
detected  before  the  devices  are  inserted 
into  the  site,  then  they  could  cause 
blockage  of  the  wound  site  This  would 
cause  significant  problems  if  the  heal 
transfer  media  were  glass  beads  or 
molten  metal. 

B  Benefit  of  the  Device 

The  endodontic  dr\'  heat  sterilizer  is 
used  to  decontaminate  endodontic 
instruments  during  a  procedure  on  a 
single  patient  provided  the  instruments 
are  properly  cleaned  to  remove  organic 
debris  before  insertion  into  the  unit.  In 
theory  the  number  of  microorganisms 
that  would  be  introduced  into  the  same 
site  or  into  a  new  site  on  the  same 
patient  during  a  single  procedure  would 
be  reduced.  Once  the  procedure  is  over, 
the  instruments  should  be  processed 
using  traditional  methods  of 
decontamination  and  sterilization  before 
use  in  the  next  patient 
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C.  Discussion  of  Risks  and  Benefits 

The  data  in  the  literature  indicate  a 
lack  of  uniform  sterilization  parameters 
among  the  various  endodontic  dry  heat 
(glass  bead)  sterilizers  which  have  been 
marketed.  Because  of  the  temperature 
variations  found  within  the  wells  of 
glass  bead  sterilizers,  exposure  of  an 
instrument  to  an  adequate  sterilizing 
temperature  is  difficult  to  determine 
and  must  be  confirmed  independently 
for  each  instrument.  Also  determination 
of  the  sterilization  exposure  time  is 
dependent  upon  instrument  size  and 
mass.  It  has  been  reported  that  some 
instruments  never  reach  the  appropriate 
temperature  because  of  their  size  and 
mass;  and  that  endodontic  dr\'  heat 
sterilizers  are  not  appropriate  for  large 
bulk  instruments 

Review  of  the  claims  being  made  for 
these  devices  suggests  that 
manufacturers  are  expanding  the  claims 
beyond  those  originally  defined  in 
§  872.6730.  The  claims  have  been 
expanded  to  include  the  sterilization  of 
general  medical  instruments  and 
electrolysis  and  acupuncture  needles. 
and  to  devices  not  regulated  by  FDA 
such  as  manicurist's  instruments.  The 
claims  imply  that  these  devices  can  be 
used  as  a  substitute  for  the  traditional 
methods  of  sterilization.  It  has  been 
noted  in  the  literature  that  endodontic 
dry  heat  sterilizers  are  not  sterilizers, 
but  are  decontaminating  devices  and 
that  they  should  not  be  used  to  sterilize 
instruments  between  patients.  No 
system  exists  for:  (1)  Monitoring  the 
exposure  of  the  instrument  to 
sterilization  conditions  or  (2) 
demonstrating  that  the  sterilization 
exposure  parameters  have  been 
achieved  within  the  well.  Only  the 
portion  of  the  instrument  which  is 
inserted  into  the  heat  transfer  medium 
has  the  potential  of  being  sterilized;  the 
portion  which  is  not  inserted  into  the 
glass  beads  is  not  sterilized.  The  use  of 
endodontic  dry  heat  sterilizers  with 
general  medical  instruments  and  with 
the  implication  as  a  substitute 
sterilization  method  raises  serious  safety 
and  efficacy  questions  which  the 
manufacturers  of  these  devices  have  not 
adequately  addressed.  There  is  the 
serious  risk  of  infection  through  the  use 
of  inadequately  processed  instruments. 

ni.  Final  Rule 

Under  section  515(b)(3)  of  the  act. 
FDA  is  adopting  the  findings  as 
published  in  the  preamble  to  the 
proposed  rule  and  is  issuing  this  final 
rule  to  require  premarket  approval  of 
the  generic  type  of  device,  endodontic 
dry  heat  device,  by  revising 
§  872.6730(c). 


Under  the  final  rule,  a  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  with  FDA  within  90 
days  of  the  effective  date  of  this 
regulation  for  any  endodontic  dry  heat 
sterilizer  device  that  was  in  commercial 
distribution  before  May  28,  1976.  or  any 
device  that  FDA  has  found  to  be 
substantially  equivalent  to  such  a  device 
on  or  before  September  5.  1995.  An 
approved  PMA  or  declared  completed 
PDP  is  required  to  be  in  effect  for  any 
su:h  device  on  or  before  180  days  af^er 
FDA  files  the  application.  Any  other 
endodontic  dry  heat  sterilizer  device 
that  was  not  in  commercial  distribution 
before  May  28.  1976,  or  that  FDA  has 
not  found,  on  or  before  September  5. 
1995,  to  be  substantially  equivalent  to 
an  endodontic  dry  heat  sterilizer  device 
that  was  in  commercial  distribution 
before  May  28,  1976,  is  required  to  have 
an  approved  PMA  or  declared 
completed  PDP  in  effect  before  it  may  be 
marketed. 

If  a  PMA  or  notice  of  (X)mpletion  of 
a  PDP  for  an  endodontic  dry  heat 
sterilizer  device  is  not  filed  on  or  before 
September  5,  1995,  that  device  will  be 
deemed  adulterated  under  section 
501(f)(1)(A)  ofthe  act  (21  U.S.C. 
351(f)(1)(A)),  and  commercial 
distribution  ofthe  device  will  be 
required  to  cease  immediately.  The 
device  may,  however,  be  distributed  for 
investigational  use,  if  the  requirements 
ofthe  investigational  device  exemption 
(IDE)  regulations  part  812  (21  CFR  part 
812)  are  met. 

Under  §812.2(d)  ofthe  IDE 
regulations.  FDA  hereby  stipulates  that 
the  exemptions  from  the  IDE 
requirements  in  §  812.2(c)(1)  and  (c)(2) 
will  no  longer  apply  to  clinical 
investigations  ofthe  endodontic  dry 
heat  sterilizer  devices.  Further,  FDA 
concludes  that  investigational 
endodontic  dry  heat  sterilizer  devices 
are  significant  risk  devices  as  defined  in 
§  812. 3(m)  and  advises  that  as  of  the 
effective  date  ofthe  regulations  in 
§  872.6730(c),  requirements  of  the  IDE 
regulations  regarding  significant  risk 
devices  will  apply  to  any  clinical 
investigation  of  an  endodontic  dry  heat 
sterilizer  device.  For  any  endodontic 
dry  heat  sterilizer  device  that  is  not 
subject  to  a  timely  filed  PMA  or  notice 
of  completion  of  a  PDP,  an  IDE  must  be 
in  effect  under  §812.20  on  or  before 
September  5,  1995.  or  distribution  ofthe 
device  for  investigational  purposes  must 
cease.  FDA  advises  all  persons  currently 
sponsoring  a  clinical  investigation 
involving  an  endodontic  dry  heat 
sterilizer  to  submit  an  IDE  application  to 
FDA  no  later  than  August  7.  1995.  to 
avoid  the  interruption  of  ongoing 
investigations. 


rv.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  and  (e)(4)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  ofthe 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  idendfied  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  for  more  than  10  years 
the  manufacturers  of  these  devices  have 
been  aware  of  the  need  to  prepare 
PMA's  for  these  devices,  the  agency 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 

List  of  Subjects  in  21  CFR  872 

Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  872  is 
amended  as  follows; 

PART  872— DENTAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food.  E)rug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j, 
371). 

2.  Section  872.6730  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  872.6730    Endodontic  dry  heat  sterilizer. 
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(c)  Date  premarket  approval 
application  (PMA)  or  notice  of 
completion  of  product  development 
protocol  (PDP)  is  required.  A  PMA  or 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  with  the  Food  and 
Dmg  Administration  on  or  before 
September  5,  1995,  for  any  endodontic 
dry  heat  sterilizer  that  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  has  on  or  before  September 
5,  1995,  been  found  to  be  substantially 
equivalent  to  the  endodontic  dry  heat 
sterilizer  that  was  in  commercial 
distribution  before  May  28,  1976.  Any 
other  endodontic  diy  heat  sterilizer 
shall  have  an  approved  PMA  or 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial 
distribution. 

Dateci:September  18.  1996. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  P^adiological  Health. 
[FR  Doc.  97-1336  Filed  1-17-97;  8;45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  JUSTICE 

28CFRPart16 

[AAQ/A  Ordw  No.  127-67] 

Exemption  of  Systems  of  Records 
Under  the  Privacy  Act 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Justice, 
Drug  Enforcement  Administration 
(DEA),  is  amending  its  Privacy  Act 
regulations  to  to  provide  clarity  and  to 
include  an  additional  reason  for  the 
exemption  from  subsection  (e)(3).  The 
additional  reason  will  contribute  to  a 
better  understanding  of  the  need  for  the 
exemption.  The  revised  language 
applies  to  the  following  systems  of 
records  as  named  in  paragraphs  (c)(1) 
through  (c)(6):  Air  Intelligence  Program 
(Justice/DEA-001),  Investigative 
Reporting  and  Filing  System  (Justice/ 
DEA-008),  Planning  and  Inspection 
Division  Records  (Justice/DEA-010), 
Operations  Files  (Justice/DEA-011), 
Security  Files  (Justice/DEA-013), 
System  to  Retrieve  Information  from 
Drug  Evidence  (Stride/BalUstics) 
(Justice/DEA-014). 
EFFECTIVE  DATE:  January  21,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  E.  Neely,  Program  Analyst  (202- 
616-0178). 

SUPPLEMENTARY  INFORMATION:  On 
October  17,  1996  (61  FR  54112),  a 
proposed  rule  was  published  in  the 


Federal  Register  writh  an  invitation  to 
comment.  No  comments  were  received. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601-612,  it  is 
hereby  stated  that  the  order  will  not 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 

List  of  Subjects  in  Part  16 

Administrative  Practices  and 
Procedure.  Courts.  Freedom  of 
Information  Act,  Government  in  the 
Sunshine  Act,  and  the  Privacy  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  28  CFR  part  16  is 
amended  as  set  forth  below. 

Dated:  December  30, 1996. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301,  552.  552a. 
552B(g),  553:  18  U.S.C.  4203(a)(1):  28  U.S.C. 
509,  510,  534;  31  U.S.C.  3717,  9701 

2.  28  CFR  16.98  is  amended  by 
revising  paragraph  (d)(6)  as  follows: 

S 1 6.98    Exemption  of  tt)«  Drug 
Enforcement  Administration  (DEA) — 
Limited  Access. 


(d)*  *  * 

(6)  From  subsection  (e)(3)  because  the 
requirements  thereof  would  constitute  a 
serious  impediment  to  law  enforcement 
in  that  they  could  compromise  the 
existence  of  an  actual  or  potential 
confidential  investigation  and/ or  permit 
the  record  subject  to  speculate  on  the 
identity  of  a  potential  confidential 
source,  and  endanger  the  life,  health  or 
physical  safety  or  either  actual  or 
potential  confidential  informants  and 
witnesses,  and  of  investigators/law 
enforcement  personnel.  In  addition,  the 
notification  requirement  of  subsection 
(e)(3)  could  impede  collection  of  thai 
information  from  the  record  subject, 
making  it  necessar>'  to  collect  the 
information  solely  from  third  party 
sources  and  thereby  inhibiting  law 
enforcement  efforts. 
*         *        *         *        *  ' 

|FR  Doc.  97-1317  Filed  1-17-97;  8:45  am) 

BILLING  CODE  441(M»-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Chapter  V 

Blocked  Persons,  Specially  Designated 
Nationals,  Specially  Designated 
Terrorists,  Specially  Designated 
Narcotics  Traffickers,  and  Blocked 
Vessels:  Additional  Designations  and 
Removal  of  Four  Individuals 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury'. 

ACTION:  Amendment  of  final  rule. 

SUMMARY:  The  Treasury  Department  is 
adding  to  appendices  A  and  B  to  31  CFR 
chapter  V  the  names  of  57  individuals 
and  21  entities,  and  revising 
information  concerning  58  individuals 
and  one  entity,  who  have  been 
determined  to  play  a  significant  role  in 
international  narcotics  trafficking 
centered  in  Colombia  or  have  been 
determined  to  be  owTied  or  controlled 
by.  or  to  act  lor  or  on  behalf  of.  other 
specially  designated  narcotics 
traffickers.  In  addition,  one  individual 
specially  designated  narcotics  trafficker 
and  three  individuals  previously 
designated  as  acting  for  or  on  behalf  of 
Iraq  are  being  removed  from  the 
appendices. 

EFFECTIVE  DATE:  lanuary  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Foreign  Assets  Control. 
Department  of  the  Treasury. 
Washington,  DC  22201;  tel'.:  202/622- 
2420. 
SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  Bv  modem,  dial  202/ 
512-1387  and  type'VGO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  dowTiloadmg 
without  charge  in  WordPerfect  5.1, 
ASCII,  and  Adobe  Acrobat"^^  readable 
(*.PDF)  formats.  For  Internet  access,  the 
address  for  use  with  the  World  Wide 
Web  (Home  Page).  Telnet,  or  FTP 
protocol  is  fedbbs  access.gpo.gov  The 
document  is  also  accessible  for 
downloading  in  ASCII  format  without 
charge  from  Treasury's  Electronic 
Library  ("TEL")  in  the  "Business.  Trade 
and  Labor  Mall"  of  the  FedWorld 
bulletin  board.  By  modem,  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  =  fedworld.gov 
(192.239.93  3);  World  Wide  Web  (Home 
Page)  =  http://wrvvw.fedworld.gov;  FTP 
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=  ftp.fedworld.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office's  Internet  Home  Page: 
http://www.ustreas.gov/treasurv/ 
services/fac/fac.html,  or  in  fax  form 
through  the  Office's  24-hour  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
(within  the  United  States)  a  touch-tone 
telephone. 

Background 

Appendices  A  and  B  to  31  CFR 
chapter  V  contain  the  names  of  blocked 
persons,  specially  designated  nationals, 
specially  designated  terrorists,  and 
specially  designated  narcotics  traffickers 
designated  pursuant  to  the  various 
economic  sanctions  programs 
administered  by  the  Office  of  Foreign 
Assets  Control  ("OF AC")  (61  FR  32936, 
June  26,  1996).  Pursuant  to  Executive 
Order  12978  of  October  21,  1995, 
"Blocking  Assets  and  Prohibiting 
Transactions  with  Significant  Narcotics 
Traffickers"  (the  "Order"),  the  following 
additional  21  entities  and  57 
individuals  are  added  to  the  appendices 
as  persons  who  have  been  determined  to 
be  owTied  or  controlled  by.  or  to  act  for 
or  on  behalf  of,  persons  designated  in  or 
pursuant  to  the  Order  (collectively 
"Specially  Designated  Narcotics 
Traffickers"  or  "SDNTs").  Any  property 
subject  to  the  jurisdiction  of  the  United 
States  in  which  an  SDNT  has  an  interest 
is  blocked,  and  U.S.  persons  are 
prohibited  from  engaging  in  any 
transaction  or  in  dealing  in  any  property 
in  which  an  SDNT  has  an  interest. 
Supplemental  identifying  information  is 
also  added  to  certain  existing  SDNT 
entries,  which  are  revised  in  their 
entirety. 

The  name  of  one  SDNT  individual, 
and  three  individuals  designated 
pursuant  to  economic  sanctions 
imposed  against  Iraq,  are  being  removed 
since  they  are  no  longer  subject  to  the 
applicable  criteria  for  designation.  All 
real  and  personal  prof)erty  of  these 
individuals,  including  all  accounts  in 
which  they  have  any  interest,  are 
unblocked:  and  all  transactions 
involving  U.S.  persons  and  these 
individuals  are  permissible. 

Designations  of  foreign  persons 
blocked  pursuant  to  the  Order  are 
effective  upon  the  date  of  determination 
by  the  Director  of  the  Office  of  Foreign 
Assets  Control,  acting  under  authority 
delegated  by  the  Secretary  of  the 
Treasury.  PubUc  notice  of  blocking  is 
effective  upon  the  date  of  filing  with  the 
Federal  Register,  or  upon  prior  actual 
notice. 


Since  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions 
of  Executive  Order  12866  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  does 
not  apply. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  (1) 
50  U.S.C.  1701-1706;  50  U.S.C.  1601- 
1641;  3  U.S  C.  301;  E.O.  12978,  60  FR 
54579,  3  CFR,  1995  Comp.,  p.  415,  with 
respect  to  the  SDNT  entries,  and  (2)  50 
U.S.C.  1701-1706;  50  U.S.C.  1601-1651; 
22  U.S.C.  287c;  Pub.L.  101-513.  104 
Stat.  2047-55  (50  U.S.C.  1701  note); 
Pub.  L.  104-132.  110  Stat.  1214,  1254 
(18  U.S.C.  2332d);  Pub.  L  101-410,  104 
Stat.  890  (28  U.S.C.  2461  note);  3  U.S.C. 
301;  E.O.  12722.  55  FR  31803.  3  CFR. 
1990  Comp.,  p.  294;  E.O.  12724.  55  FR 
33089,  3  CFR.  1992  Comp..  p.  317;  E.O. 
12317,  57  FR  48433.  3  CFR,  1992 
Comp..  p.  317,  with  respect  to  the  Iraqi 
entries,  appendices  A  and  B  to  chapter 
V  of  31  CFR  are  amended  as  set  forth 
below: 

1   .Appendices  A  and  B  to  chapter  V 

of  31  CFR  are  amended  by  adding  the 

following  names  inserted  in 

alphabetical  order  (1)  in  appendix  A 

and  (2)  under  the  heading  "Colombia" 

in  appendix  B: 

ACERO.  Cesar  Augusto.  Avenida  7N  No. 
17,\-48,  Call,  Colombia:  c/o 
AGROPECLARIA  LA  ROBLEDA  S  A., 
Call,  Colombia  (Cedula  .No.  70564947 
(Colombia))  (individual)  ISDNT] 

AGROPECUARIA  LA  ROBLEDA  S.A., 
Carrera  61  No.  11-58,  Cali.  Colombia: 
.\venida  2DN  No.  24N-76,  Cali. 
Colombia  (NIT  »  800160353-2)  (SDNT) 

AGLIDELO  GALVEZ.  Lieride,  c/o 

INVERSIONES  GEMINIS  S.A.,  Cah. 
Colombia  (Cedula  .No.  6511576 
(Colombia))  (individual)  j.SDNTl 

AGUDELO.  Ivan  de  )esus.  Avenida  6N  No. 
47-197  17.  Cali.  Colombia;  c/o 
INDL'STRL\  MADERERA  ARCA  LTDA., 
c:ali.  Colombia  (individual)  [SDNTi 

ARIAS  RAMIREZ,  Ihon  Helmer.  c/o- 
IMPORT.ADORA  Y 
COMERCIALIZADORA  LTDA.,  Cali. 
Colombia  (Cedula  No.  16796537 
(Colombia))  (individual)  (SDNT) 

ARIZABALETA  ARZAYUS,  Phanor  (Fanor). 
Avenida  39  No.  15-22,  Bogota,  Colombia; 
Calle  110  No  30-45,  Bogota,  Colombia; 
Carrera  9  No  9S-35.  Buga.  Colombia; 
Carrera  4  No.  12-41  of.  710,  Cali, 
Colombia,  c/o  (X)NSTRUCTORA  ALTOS 
DE  RETIRO  LTDA.,  Bogota,  Colombia;  d 
o  INVERSIONES  ARIO  LTDA.,  Cali. 
Colombia  (DOB  12  May  1938;  Cedula  No. 
2879530  (Colombia))  (individual) 
ISDNT) 


BANDERAS,  Aracelly,  c/o  AGROPECUARIA 
LA  ROBLEDA  S.A.,  Cali.  Colombia 
(individual)  (SDNT) 

BECERRA  BECERRA,  Alvaro.  c/o 

AGROPECUARIA  LA  ROBLEDA  LTDA.. 
Cali,  Colombia  (Cedula  No.  2730788 
(Colombia))  (individual)  (SDNT) 

CASTANO  PATINO,  Maria  )anet.  c/o 
CONSTRUVIDA  S.A.,  Cali,  Colombia 
(Cedula  No.  31149394  (Colombia)) 
(individual)  [SDNT] 

CASTRJLLON  CRUZ,  Maria  Leonor.  c/o 
AGROPECUARL\  LA  ROBLEDA  S.A., 
Cali,  Colombia  (individual)  (SDNT) 

CASTRO  VERGARA,  Sandra,  c/o 

INVERSIONES  EL  PENON  S.A..  Cali, 
Colombia  (Cedula  No.  31924082 
(Colombia))  (individual)  [SDNT] 

CHAVARRO.  Hector  Fabio,  c/o 

AGROPECUARIA  BETANIA  LTDA., 
Cali,  Colombia;  c/o  INVERSIONES 
VILLA  PAZ  S.A.,  Cali,  Colombia  (Cedula 
No.  16263212  (Colombia))  (individual) 
[SDNTI 

CLAVI)0  GARCIA,  Hector  Augusto,  c/o 
GANADERIAS  DEL  VALLE,  Cali, 
Colombia  (Cedula  No.  16613930 
(Colombia))  (individual)  [SDNT] 

COMERCIAL  DE  NEGOCIOS  CLARIDAD  Y 
CLA.,  Avenida  Caracas  No.  59-77  of. 
201  A,  401 B  y  405B,  Bogota,  Colombia 
(NIT  #  800080719-0)  [SDNT] 

COMERCIALIZADORA  EXPERTA  Y  QA.  S. 
EN  C.  Avenida  Caracas  No.  59-77  of. 
201A.  401B.  405B  y  407B,  Bogota. 
Colombia  (NIT  #  800075687-3)  [SDNT] 

CONSTRUCTORA  ALTOS  DEL  RETIRO 
LTDA..  Carrera  4  No.  86-88,  Bogota, 
Colombia;  Carrera  7  No.  72-28  of.  301, 
Bogota,  Colombia;  Transversal  3  No.  85- 
10  apt.  401  Interior  1,  Bogota,  Colombia 
(NIT  #  890329139-8)  [SDNT) 

CONSTRUVIDA  S.A.,  Avenida  2N  No.  7N-55 
of.  521,  Cali,  Colombia;  Calle  70N  No. 
14-31,  Cali,  Colombia:  Carrera  68  No. 
13B-61  of  104B,  Cali.  Colombia  (NIT  # 
800108122-8)  [SDNT] 

CONSULTORIA  EMPRESARIAL 

ESPEQALIZADA  LTDA.,  Avenida  2N 
No.  7N-55  of  421,  Cali,  Colombia  (NIT 
#800109042-1)  [SDNT] 

CORREA  PULGARIN,  Ernesto,  c/o 

AGROPECUARIA  LA  ROBLEDA  S.A.. 
Cali,  Colombia  (Cedula  No.  2510585 
(Colombia))  (individual)  (SDNT) 

CUERO  MARTINEZ,  Otalvaro,  c/o 
INVHERESA  S.A.,  Cali,  Colombia 
(individual)  (SDNT) 
CULZAT  LUGSIR,  Rafael  Alberto,  Calle  7 
Oeste  No.  2-228,  Cali,  Colombia; 
Transversal  3  No.  86-73,  Bogota. 
Colombia;  c/o  CONSTRUCTORA  ALTOS 
DEL  RETIRO  LTDA.,  Bogota,  Colombia; 
c/o  INVERSIONES  CULZAT  GUEVARA 
Y  OA.  S.CS.,  Cali,  Colombia  (DOB  23 
October  1940;  Passport  No.  P551220 
(Colombia);  Cedula  No.  14962523 
(Colombia))  (individua))  (SDNT) 
DIAZ.  Manuel,  c/o  COMERCIAL  DE 

NEGOaOS  CLARIDAD  Y  CLA.,  Bogota, 
Colombia;  c/o  COMERCIALIZADORA 
EXPERTA  Y  CL\.  S.  EN  C,  Bogota, 
Colombia;  c/o  INMOBILL\RIA  GALES 
LTDA,  Bogota,  Colombia  (Cedula  No. 
396358  (Colombia))  (individual)  (SDNT) 
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DIAZ,  Rosa  Isabel,  c/o  INVHERESA  S.A., 
Cali,  Colombia  (individual)  ISDNT] 

FIGLIEROA  DE  BRUSATIN.  Dacier.  c/o  W. 
HERRERA  Y  QA.  S.  EN  C  Cali. 
Colombia  (Cedula  No.  29076093 
(Colombia))  (individual)  [SDNTl 

GANADERIAS  DEL  VALLE  S.A..  Avenida 
2FN  No.  24N-92.  Cali,  Colombia;  Carrera 
61  No.  11-58,  Cali,  Colombia;  Carrera  83 
No.  6-50.  Cali,  Colombia  (NIT  # 
800119808-9)  ISDNTl 

GARCIA  ROMERO,  Audra  Yamile,  c/o 
INVHERESA  S.A.,  Cali,  Colombia 
(Cedula  No.  66765096  (Colombia)) 
(individual)  [SDNT] 

GARCIA,  Freddy  (Fredv),  c/o 

prcx.:esaix)Ra  de  pollos  superior 

S.A.,  Palmira,  Colombia  (individual) 

ISDNTl 
HENAO,  Maria  Nohelio,  c/o  INVHERESA 

S.A.,  Call.  Colombia  (Cedula  No. 

26271587  (Colombia))  (individual) 

[SDNTl 
HERRERA  BUITRAGO.  William,  c/o  W. 

HERRERA  Y  QA.  S.  EN  C.  Cali, 

Colombia  (DOB  29  November  1964; 

Passport  No.  P046550  (Colombia); 

Cedula  No.  16716887  (Colombia)) 

(individual)  (SDNT) 
IDROBO  ZAPATA,  Edgar  Hernando,  c/o 

INMOBIUARIA  U.M.V.  S.A.,  Cali. 

Colombia;  c/o  INVERSIONES  EL  PENON 

S.A.,  Cali,  Colombia  (Cedula  No. 

6078860  (Colombia))  (individual) 

ISDNTl 
IMPORT ADORA  Y  COMERCIAUZADORA 

LTDA.  (a.k.a  IMCOMER),  Avenida  6N  y 

Avenida  4  No.  13N-50  of.  1201.  Call. 

Colombia  (NIT  #  800152058-0)  ISDNT] 
INDUSTRIA  .MADERERA  ARCA  LTDA., 

Calle  11  No.  32-47  Bodega  41 

Arroyohondq,  Cali,  Colombia;  Calle  32 

No.  11-41  Bodega  4  Arroyohondo.  Cali, 

Colombia  (NIT  #  800122866-7)  [SDNT) 
LNMOBILIARIA  BOUVAR  LTDA..  Calle  17N 

No.  6N-28,  Cali.  Colombia;  Calle  24N  No 

6N-21.  Cali,  Colombia  (NIT  #  890330573- 

3)  ISDNT) 
INMOBIUARL^  GALES  LTDA..  Avenida 

Caracas  No.  59-77  of.  201  A,  401 B  y  405B, 

Bogota.  Colombia  (NIT  #  800061287-1) 

[SDNT] 
INTER VENTORIA.  CONSULTORIA  Y 

ESTUDIOS  LIMIT  ADA  INGENIEROS 

ARQUITECTOS  (a.k.a.  INCOES), 

Avenida  6N  No.  13N-50  of.  1209,  Cali. 

Colombia  (NIT  #  800144790-0)  ISDNT] 
INVERSIONES  AGRICOLAS  AVICOLAS  Y 

GANADERAS  LA  CARMELITA  LTDA.. 

Carrera  61  Nos.  11-58  y  11-62,  Cali, 

Colombia  (NIT  #  800052898-1)  [SDNT] 
INVERSIONES  ARIO  LTDA..  Carrera  4  No. 

12-41  of.  608  y  701,  Cali,  Colombia  (NIT 

#  890328888-1)  ISDNT] 
INVERSIONES  CULZAT  GUEVARA  Y  CL^. 

S.C.S.,  Avenida  4A  Oeste  No.  5-107  apt. 

401.  Cali.  Colombia;  Avenida  4A  Oeste 

No.  5-187  apt.  401.  Cali.  Colombia; 

Avenida  7N  No.  23N-39,  Cali,  Colombia 

(NIT  #  860065523-1)  ISDNT) 
INVERSIONES  VILLA  P/VZ  S.A..  Avenida 

2CN  No.  24N-92.  Cali.  Colombia; 

Avenida  2DN  No.  24-N76,  Cali, 

Colombia;  Calle  70N  No  14-31.  Cali, 

Colombia:  Carrera  61  No.  1 1-58,  Cali, 

Colombia  (NIT  #  800091083-2)  ISDNT) 


INVHERESA  S.A..  Avenida  2N  No.  7N-55  of. 
501,  Cali.  Colombia;  Calle  70N  No.  14- 
31,  Cali,  Colombia  (NIT  #  800108121-0] 
ISDNT] 

LA  VERDE  GOMEZ.  German,  c/o 

CONSTRUCTORA  ALTOS  DEL  RETIRO 
LTDA..  Bogota.  Colombia  (individual) 
ISDNT] 

LONDONO  DE  UPEGUI,  Maria  del  Carmen, 
c/o  INVERSIONES  VILLA  PAZ  S.A., 
Cali.  Colombia  (individual)  ISDNT] 

LOPEZ  RODRIGUEZ.  Cecilia,  c/o 

PROCESADORA  DE  POLLOS  SUPERIOR 
S.A..  Palmira.  Colombia  (individual) 
ISDNT) 

LOPEZ  ZAPATA.  Heman  de  )esus.  c/o 
AGROPECUARIA  LA  ROBLEDA  S.A  . 
Cali.  Colombia;  c/o  INDUSTRIA 
MADERERA  ARCA  LTDA.,  Cali. 
Colombia  (Cedula  No.  16344058 
(Colombia))  (individual)  ISDNT] 

MERCAVICOLA  LTDA..  Calle  34  No.  5A-25. 
Cali.  Colombia;  Calle  47AN.  Cali, 
Colombia  (NIT  «  800086338-5)  [SDNTl 

MILLAN  BONILLA.  German,  c/o 

CONSTRUVIDA  S  A..  Cali  Colombia 
(Cedula  No.  14995885  (Colombia)) 
(individual)  [SDNTl 

MONTOYA  MARTINEZ.  |uan  Carlos,  c/o 
AGROPECUARIA  BETANIA  LTDA  . 
Cali.  Colombia;  c/o  AGROPECUARIA  LA 
ROBLEDA  S.A.,  Call,  Q<iombia;  c/o 
INDUSTRIA  AVICOLA  PALMASECA 
S.A..  Cali.  Colombia;  c/o  INVERSIONES 
VILLA  PAZ  S.A..  Cali,  Colombia  (Cedula 
No  16801475  (Colombia))  (individual) 
[SDNT] 

MORENO.  Carlos  Arturo.  c/o  INVERSiONTS 
EL  PENON  S.A  ,  Ca)i.  Colombia  (Cedula 
No.  14264233  (Colombia))  (individual) 
[SDNTl 

MURILLO  MURILLO.  )ose  Tolentino,  c/o 
AGROPECUARL«i  LA  ROBLEDA  S.A  , 
C^li.  Colombia  (Cedula  No.  2240779 
(Colombia))  (individual)  ISDNT] 

NUNEZ  PEDROZA.  Humberto,  c/o 

CONSTRUCTOR.^  ALTOS  DEL  RETIRO 
LTDA..  Bogota,  Colombia  (Cedula  No. 
4326541  (Colombia))  (individual) 
ISDNT] 

OBEYMAR  MAFLA.  Carlos,  c/o 

MERCAVICOLA  LTDA..  Cali.  Colombia 
(Cedula  No.  6226643  (Colombia))  [SDNT] 

ORDONEZ  MEDINA,  Elizabeth,  c/o 

ADMINISTRACION  INMOBILLARL\ 
BOLIVAR  S.A.,  Cali,  Colombia;  c/o 
INMOBILIARIA  BOLIVAR  LTDA..  Cali, 
Colombia  (individual)  [SDNT) 

OSPINA  DUQUE,  Elssv.  c/o  GANADERIAS 
DEL  VALLE  S.A.,  Cali.  Colombia  (Cedula 
No.  31834998  (Colombia))  (individual) 
ISDNT] 

PATINO  RINCON,  Octavio,  c/o 

IN\'ERSIONES  VILLA  PAZ  S.A.,  Cali, 
Colombia  (Cedula  No.  2438955 
(Colombia))  (individual)  [SDNT] 

PERDOMO  ZUNIGA,  Hugo  Ivan,  c/o 

CONSTRUVIDA  S.A..  Cali.  Colombia 
(Cedula  No.  16669843  (Colombia)) 
(individual)  [SDNT] 

PEREZ  ORTEGA,  Pibiio  Eliecer,  c/o 

INVERSIONES  VILLA  PA/i  S  A..  Call. 
Colombia  (Cedula  No.  16597479 
(Colombia))  (individual)  (SDNTj 


PEREZ  SERNA.  Wilmar  Armando,  c/o 

IN-VHERESA  S.A..  Cali.  Colombia 

(individual)  [SDNT] 
PIEDRAHITA.  Gustavo  Adolfo.  c/o 

AGROPECUARIA  LA  ROBLEDA  S  A.. 

Cali.  Colombia  (C*dula  No  16764002 

(Colombia))  (individual)  [SDNT] 
POSSO  DE  LONDONO,  Maria  del  Carmen,  d 

o  INVERSIONES  VILLA  PAZ  S.A..  Cali. 

Colombia  (Cedula  No.  29664243 

(Colombia))  (individual)  [SDNT] 
PROCESADORA  DE  POLLOS  SUPERIOR 

S.A  (a.k.a.  COMERQALIZADORA 

INTERNACIONAL  VALLE  DE  ORO 

S  A.I,  A  A  1689.  Cali,  Colombia; 

Avenida  2N  No.  7N-55  of.  521.  Cali. 

Colombia;  Carrera  3  No.  12-40,  Cali, 

Cxjlombia;  Kjn  17  Recta  Cali-Palmira. 

Palmira.  Colombia  (NIT  •  800074991-3 

(Cnlombial)  [SDNT] 
PROHLTEVO  DE  COLOMBIA  LTDA    1  km 

Antes  de  Cavasa  Palmira-Caii,  Colombia. 

Calle  34  No.  5A-25,  Cali.  Colombia; 

Granja  Pio  Pio  Carretera  Cali-Candelaria 

km  12,  Cali.  Colombia  (NIT  # 

800089683-5  i  [SDNT] 
QUIGUA  ARIAS.  Omar,  c/o  IMCOMER.  Cali. 

Colombia;  Co  INCOES  Cali.  Colombia 

(individual)  jSDNTl 
R-AMIREZ  BUITRAGO.  Luis  Eduardo,  c/o 

INCOES.  Cali.  Colombia  (individual) 

iSDNT] 
RA.MIREZ  BUITRAGO,  Placido.  c/o 

COMERQALIZADORA 

INTERNACIONAL  VALLE  DE  ORO  S.A., 

Cali.  Colombia  (individual)  ISDNT] 
RAMIREZ  SANCHEZ.  Alben.  c/o  INCOES, 

Call.  Cxjlombia  (individual)  [SDNT] 
RAMOS  RAYO.  Henberto,  c/o  INVERSIONES 

\1LLA  P.AZ  S.A.,  r^li.  Colombia  (Cedula 

No.  6186403  (Colombia))  (individual) 

(SDNTl 
RE^TS  MURCIA.  Edgar,  c/o  CONSTRUMDA 

S..A..  Cali,  rx)lombia  ((^dula  No 

17181081  (Colombia!)  (individual) 

[SDNT] 
ROZO  C  .  Miguel,  c/o  CONSTRUCTORA 

ALTOS  DEL  RETIRO  LTDA  ,  Bogota. 

Colombia  (Cedula  No  17093270 

(Colombia))  (individual)  [SDNT] 
SALAZAR.  lose  Leonel.  do  PROCESADORA 

DE  POLLOS  SUPERIOR  S.A.,  Palmira. 

Colombia;  c/o  INMOBIUARIA  U.M.V 

S.A.,  Cali,  Colombia  ;individual)  [SDNT] 
SEPULVEDA  SEPULVEDA,  Manuel 

Salvador,  c'o  INMOBILLARIA  I   M.V. 

S.A.,  Call,  Colombia,  c/o  IN\T-IERES.A 

S.A.,  Cali.  Colombia  (Cedula  No. 

16855038  (Colombia))  (individual) 

[,SDNT] 
SERNA  Maria  Norbv.  c/o  INVHERESA  S.A.. 

Cali,  Colombia  (Cedula  No.  29475049 

(Colombia))  (individnal)  [SDNTj 
SOTO GITIERREZ.  Hernan.  go 

INVERSIONES  ARJO  LTDA.  Cali. 

Colombia  (individual)  LSDNTj 
VALENQA  DE  JARA.MILLO.  Maria 

Diocelma.  CO  A(;ROPECUARiA  LA 

ROBLEDA  S.A    Call.  Colombia 

(inHividual)  ISDNT] 
VALENCJA  FRANCO.  Manuel,  c/o 

GANADERI.AS  DEL  VALLE  S  A  ,  Cali, 

(k)lomhi8  (individual)  ISDNTl 
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VALLE  DE  ORO  S.A.,  Cali,  Colombia;  Polio 
Tanrico  Km  17  Recta  Cali-Palmira. 
Palmira,  Colombia  (NIT  #  890331067-2 
(Colombia))  (SDNT) 

VARGAS  LOPEZ.  Gustavo  Adolfo,  c/o 
AGROPECUARIA  LA  ROBLEDA  S.A., 
Cali.  Colombia:  c/o  INDIISTRIA 
MADERERA  ARCA  LTDA..  Cali, 
Colombia;  c/o  INVERSIONES  VILLA 
PAZ  S. A.,  Cali.  Colombia  (Ceduia  No. 
6457925  (Colombia))  (individual) 
(SDNTI 

ZAMBRANO  CERON.  Maria  Concepcion.  d 
o  AGROPECUARIA  LA  ROBLEDA  S.A., 
Cali.  Colombia  (individual)  [SDNTI 

ZAMORA,  lose  Hernan.  c/oGANADERlAS 
DEL  VALLE  S.A.,  Cali.  Colombia 
(individual)  [SDNT] 

2.  Appendices  A  and  B  to  chapter  V 
of  31  CFR  are  amended  by  revising  the 
following  existing  entries  to  include 
additional  identifying  information  (1)  in 
appendix  A  and  (2)  under  the  heading 
"Colombia"  in  appendix  B,  to  read  as 
follows: 

ADMINISTRAQON  INMOBILIARlA 

BOUVAR  S.A..  Avenida  2CN  No.  24N- 
92,  Cali,  Colombia:  Calle  17N  No.  6N-28. 
Cali,  Colombia  (NIT  #800149060-5) 
ISDNTI 

ABRIL  CORTEZ,  Oliverio  (f.k.a.  CORTEZ, 
Oliverio  Abril),  c/o  CONSTRUCTORA 
DIMISA  LTDA.,  Cali,  Colombia;  c/o 
INVERSIONES  GEMINIS  S.A..  Cali. 
Colombia;  Calle  18A  No.  8A-20. 
Jamundi.  Colombia;  do  INVERSIONES 
EL  PENON  S.A.,  Call.  Colombia;  c/o  W. 
HERRERA  Y  QA.  S.  EN  C.  Cali. 
Colombia;  c/o  AGROPECIJARJA 
BETANL^  LTDA.,  Cali,  Colombia 
(Ceduia  No.  3002003  (Colombia)) 
(individual)  [SDNT] 

AGUADO  ORTIZ,  Luis  lamerson,  c/o 

DISTRIBUIDORA  MIGIL  LTDA.,  Cali. 
Colombia;  c/o  PLASTICOS  CONDOR 
LTDA..  Cali,  Colombia  (Ceduia  No. 
2935839  (Colombia))  (individual) 
ISDNTl 

ALAVAREZ  GAVIRL\.  Jaime  Antonio,  c/o 
EXPORT  CAFE  LTDA..  Cali.  Colombia 
(DOB  17  August  1947;  Ceduia  No. 
10060853  (Colombia))  (individual) 
I  SDNT) 

AMEZQUITA  MENESES,  Salustio,  c/o 
INMOBILL\RL\  U.M.V.  S  A.,  Cali, 
Colombia;  c/o  INVERSIONES  GEMINIS 
S.A.,  Cali,  Colombia  (Ceduia  No 
14943885  (Colombia))  (individual) 
ISDNTl 

ARBELAEZ  PARDO.  Amparo,  c/o 
LABORATORIOS  KRESSFOR  DE 
COLOMBL\  S.A",  Bogota,  Colombia;  c/o 
VALORES  MOBIUARIOS  DE 
OCCIDENTE.  Bogota.  Colombia:  c/o 
INVERSIONES  ARA  LTDA.,  Cali. 
Colombia  (DOB  9  November  1950;  alt. 
DOB  9  August  1950:  Passports  AC 
568973  (Colombia),  PEDO1850 
(Colombia):  CeduU  No.  31218903 
(Colombia))  (individual)  [SDNT] 


Bl  ITRAGO  DE  HERRERA.  Luz  Merv,  c/o 
AGROPECUARIA  BETANL\  LTDA.. 
Cali.  Colombia;  c/o  AGROPECUARIA  Y 
REFORESTADORA  HERREBE  LTDA., 
Cali,  Colombia:  c/o  CONSTRUEXITO 
S.A.,  Cali.  Colombia;  c/o  INVERSIONES 
BETANIA  LTDA..  Cali,  Colombia;  c/o 
INVERSIONES  GEMINIS  S.A.,  C^li. 
Colombia;  c/o  INVERSIONES  HERREBE 
LTDA..  Cali.  Colombia:  c/o 
SOCOVALLE,  Cali,  Colombia;  c/o  W. 
HERRERA  Y  CIA.,  Cali,  Colombia 
(Ceduia  No.  29641219  (Colombia)) 
(individual)  ISDNTJ 

CASTANO  ARANGO,  Fernando,  c/o 

AGROPECUARIA  LA  ROBLEDA  S.A., 
Cali,  Colombia:  c/o  INDUSTRIA 
AVICOLA  PALMASECA  S.A..  Cali, 
Colombia  (Ceduia  No.  14953602 
(Colombia)]  (individual)  jSDNTl 

DAZA  QUIROGA.  Hugo  Carlos,  c/o 

DISTRIBUIDORA  DE  DROGAS  CONDOR 
LTDA.,  Bogota.  C^olombia:  c/o 
DISTRIBUIDORA  MYRAMIREZ  S.A., 
Bogota.  Colombia:  c/o  LABORATORIOS 
GENERICOS  VETERINARIOS,  S.A.. 
Bogota,  Colombia;  c/o  LABORATORIOS 
KRESSFOR  DE  COLOMBIA  S.A.,  Bogota, 
Colombia  (Ceduia  No.  19236485 
(Colombia))  (individual)  (SDNT) 

DAZA  RIVERA,  Pablo  Emilio,  c/o  BLANCO 
PHARMA  S  A..  Bogota,  Colombia:  c/o 
DISTRIBUIDORA  MYRAMIREZ  S.A.. 
Bogota,  Coiombia:  c/o  FARMATODO 
S..^.,  Bogota,  Colombia;  c/o 
LABORATORIOS  KRESSFOR.  Bogota. 
Colombia:  c/o  COLOR  89.5  FM  STEREO. 
Cali.  Colombia:  c/o  DROGAS  LA 
REBAIA.  Cali,  Colombia:  c/o  RIONAP 
COMERCIO  Y  REPRESENTAQONES 
S. A.,  Quito,  Ecuador  (Ceduia  No. 
4904545  (Colombia))  (individual) 
[SDNTI 

DOMINGUEZ  GARIBELLO  (GARIVELLO). 
Freddy  Orlando,  c/o  INDUSTRIA 
AVICOLA  PALMASEO.  S.A.,  Cali. 
Colombia  (Ceduia  No.  16659634 
(Colombia))  (individual)  ISDNT] 

GALINDO,  Gilmer  Antonio  (a.k.a.  GUZMAN 
TRUJILLO,  Carlos  Arturo),  c/o 
COMERCIAL  DE  NEGOCIOS  CLARIDAD 

Y  QA.,  Bogota,  Colombia:  c/o 
COMERQALIZADORA  EXPERTA  Y 
CIA  S  EN  C.  Bogota,  Colombia:  c/o 
IN'MOBILIARIA  GALES  LTDA.,  Bogota, 
Colombia:  c/o  CONSTRUEXITO  S,A,. 
Cali,  Ck)lombia:  c/o  INDUSTRIA 
AVICOLA  PALMASECA  S.A..  Cali, 
Colombia;  Carrera  4C  No.  53-40  apt.  307, 
Cali.  Colombia  (Ceduia  No.  16245188 
(C^olombia))  (individual)  ISDNT) 

GAUNDO  HERRERA.  Diana  Paola.  c/o 

COMERQAL  DE  NEGOQOS  CLARIDAD 

Y  QA.,  Bogota,  Colombia:  c/o 
COMERQAUZADORA  EXPERTA  Y 
CIA.  S.  EN  C.  Bogota,  Colombia:  c/o 
INMOBILL\RJA  GALES  LTDA..  Bogota, 
Colombia;  c/o  AGROPECUARIA  Y 
REFORESTADORA  HERREBE  LTDA., 
Cali,  Colombia;  c/o  CONSTRUEXITO 
S.A.,  Cali.  Colombia;  c/o  INDUSTRIA 
AVICOLA  PALMASECA  S.A..  Cali, 
Colombia:  c/o  INVERSIONES  HERREBE 
LTDA.,  Cali,  Colombia  (individual) 
[SDNT] 


GALINDO  HERRERA,  Diego  Alexander,  c/o 
COMERQAL  DE  NEGOCIOS  CLARIDAD 
Y  CIA.,  Bogota,  Colombia:  c/o 
COMERCIALIZADORA  EXPERTA  Y 
CIA.  S.  EN  C.  Bogota,  Colombia;  c/o 
INMOBILIARlA  GALES  LTDA.,  Bogota, 
Colombia:  c/o  AGROPECUARIA  Y 
REFORESTADORA  HERREBE  LTDA.. 
Cali,  Colombia;  c/o  CONSTRUEXITO 
S.A.,  Cali,  Colombia:  c/o  INDUSTRIA 
AVICOLA  PALMASECA  S.A.,  Cali, 
Colombia:  c/o  INVERSIONES  HERREBE 
LTDA.,  Cali,  Colombia  (individual) 
[SDNTI 
GARCIA  MANTILLA,  Edgar  Alberto  (a.k.a. 
GARQA  MOGAR,  Edgar:  a.k.a.  GARCL\ 
MONTELLA,  Edgar  Alberto:  a.k.a. 
GARCIA  MONTILLA.  Edgar  Alberto),  d 
o  LABORATORIOS  KRESSFOR  DE 
COLOMBIA  S.A.,  Bogota,  Colombia;  c/o 
REVISTA  DEL  AMERICA  LTDA.,  Cali, 
Colombia  (DOB  28  November  1946; 
Passports  AC365457  (Colombia). 
PE008603  (Colombia).  P0564495 
(Colombia),  AA294885  (Colombia): 
Ceduia  No.  14936775  (Colombia)) 
(individual)  [SDNT] 
GARZON  RESTREPO,  Juan  Leonardo,  c/o 
ALFA  PHARMA  S.A..  Bogota.  Colombia; 
c/o  BLANCO  PHARMA  S.A.,  Bogota, 
Colombia;  c/o  FARMATODO  S.A., 
Bogota,  Colombia;  c/o  LABORATORIOS 
GENERICOS  VETERINARIOS,  Bogota. 
Colombia:  c/o  LABORATORIOS 
KRESSFOR,  Bogota.  Colombia;  c/o 
PENTA  PHARMA  DE  COLOMBIA  S.A.. 
Bogota,  Colombia;  c/o  VALORES 
MOBILIARIOS  DE  OCCIDENTE  S.A.. 
Bogota.  Colombia:  Diagonal  53  No.  38A- 
20  apt.  103.  Bogota,  Colombia:  c/o 
DISTRIBUIDORA  MYRAMIREZ  S.A., 
Cali,  Colombia;  c/o  DROGAS  LA 
REBAJA,  Cali,  Colombia:  c/o 
INVERSIONES  ARA  LTI)A.,  Cali. 
Colombia:  Carrera  7P  No.  76-90,  Cali, 
Colombia  (DOB  14  January  1962;  Ceduia 
No.  16663709  (Colombia))  (individual) 
[SDNT] 
GIL  OSORIO,  Alfonso,  c/o  SERVIQOS 
SOQALES  LTDA.,  Barranquilla. 
Colombia;  c/o  BLANCO  PHARMA  S.A., 
Bogota,  Colombia;  c/o  DISTRIBUIDORA 
DE  DROGAS  CONDOR  LTDA..  Bogota.  * 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  LA  REBAJA  S.A..  Bogota. 
Colombia;  c/o  FARMATODO  S.A., 
Bogota.  Colombia;  c/o  LABORATORIOS 
BLAIMAR  DE  COLOMBL\  S.A.,  Bogota, 
Colombia;  c/o  LABORATORIOS 
KRESSFOR  DE  COLOMBL\  S.A.,  Bogota. 
Colombia;  c/o  DEPOSITO  POPULAR  DE 
DROGAS  S.A.,  Cali,  Colombia;  c/o 
DISTRIBUIDORA  MIGIL  LTDA..  Cali, 
Colombia  (DOB  17  December  1946;  alt 
DOB  17  December  1940;  Passports 
14949229  (Colombia),  14949279 
(Colombia).  14949289  (Colombia). 
AC:342060  (Colombia);  Ceduia  No. 
14949279  (Colcxnbia))  (individual) 
(SDNT) 
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GUTIERREZ  CANCINO,  Fernando  Antonio, 
c/o  ALFA  PHARMA  S.A.,  Bogota. 
Colombia;  c/o  BLANCO  PHARMA  S.A.. 
Bogota,  Colombia;  c/o  DISTRIBUIDORA 
DE  DROGAS  LA  REBAJA  S.A.,  Bogota. 
Colombia;  c/o  FARMATODO  S.A., 
Bogota,  Colombia;  c/o  INVERSIONfES 
GEELE  LTDA.,  Bogota,  Colombia;  c/o 
LABORATORIOS  BLAIMAR  DE 
COLOMBL\  S.A.,  Bogota,  Colombia;  c/o 
LABORATORIOS  GENERICOS 
VETERINARJOS  DE  COLOMBIA  S.A., 
Bogota,  Colombia;  c/o  LABORATORIOS 
KRESSFOR  DE  COLOMBIA  S.A  .  Bogota, 
Colombia;  c/o  PENTA  PHARMA  DE 
COLOMBIA  S.A.,  Bogota,  Colombia;  c/o 
CREAQONES  DEPORTIVAS 
WILLINGTON  LTDA.,  Cali,  Colombia;  c/ 
o  SERVICIOS  SOCIALES  LTDA..  Cali, 
Colombia  (DOB  4  December  1941; 
Cedula  No.  6089071  (Colombia)) 
(individual)  ISDNT] 

GUTIERREZ  LOZANO,  Ana  Maria,  c/o 
SERViaOS  SOQALES  LTDA., 
Barranquilla,  Colombia;  c/o  BLANCO 
PHARMA  S.A.,  Bogota,  Colombia;  c/o 
INVERSIONES  GEELE  LTDA.,  Bogota, 
Colombia;  c/o  LABORATORIOS 
GENERICOS  VETERINARIOS  DE 
COLOMBIA  S.A.,  Bogota,  Colombia;  c/o 
LABORATORIOS  KRESSFOR  DE 
COLOMBIA  S.A.,  Bogota,  Colombia 
(DOB  1972;  Cedula  No.  39783954 
(Colombia))  (individual)  (SDNTj 

GUTIERREZ  LOZANO,  Juan  Pablo,  c/o 
SERViaOS  SOQALES  LTDA., 
Barranquilla,  Colombia;  c/o  BLANCO 
PHARMA  S.A..  Bogota,  Colombia;  c/o 
INVERSIONES  GEELE  LTDA.,  Bogota, 
Colombia;  c/o  LABORATORIOS 
GENERICOS  VETERINARIOS  DE 
COLOMBIA  S.A.,  Bogota,  Colombia;  c/o 
LABORATORIOS  KRESSFOR  DE 
COLOMBIA  S.A.,  Bogota,  Colombia 
(DOB  11  April  1972;  Passport  AC480604 
(Colombia);  Cedula  No.  79570028 
(Colombia))  (individual)  [SDNTj 

HERRERA  BUITRAGO,  Stella,  c/o 

COMERQAL  DE  NEGOCIOS  CLARIDAD 
Y  CIA.,  Bogota,  Colombia;  c/o 
COMERQALIZADORA  EXPERTA  Y 
CIA.  S.  EN  C,  Bogota,  Colombia;  c/o 
INMOBILIARIA  GALES  LTDA.,  Bogota, 
Colombia;  Avenida  IB  Oeste  No.  1-44 
apt.  602,  Medeira  Building,  Cali, 
Colombia;  c/o  AGROPECUARL\  Y 
REFOREST ADORA  HERREBE  LTDA.. 
Cali.  Colombia;  c/o  CONCJIETOS  CALI 
S.A.,  Cali,  Colombia;  c/o 
CONSTRUCTORA  DIMISA  LTDA.,  Cali, 
Colombia;  c/o  INDUSTRIA  AVICOLA 
PALMASECA  S.A.,  Cali,  Colombia;  do 
INVERSIONES  GEMINIS  S.A.,  Cali, 
Colombia;  c/o  INVERSIONES  HERREBE 
LTDA.,  Cali,  Colombia;  c/o  SOCOVALLE 
LTDA.,  Cali,  Colombia  (DOB  7  October 
(Year  Unknown);  Cedula  No.  31143871 
(Colombia))  (individual)  [SDNT] 


HOLGUIN  SARRIA,  Alvaro,  c/o 

DISTRIBUIEXDRA  DE  DROGAS  CONDOR 
LTDA..  Bogota,  Colombia;  c/o 
DEPOSITO  POPULAR  DE  DROGAS  S.A  . 
Cali,  Colombia;  c/o  DERECHO 
INTEGRAL  Y  QA.  LTDA..  Cali, 
Colombia:  c/o  DISTRIBUIDORA  MIGIL 
LTDA.,  Cali,  Colombia  (Cedula  No. 
14950269  or  18950260  (Colombia)) 
(individual)  iSDNT) 

IBANEZ  LOPEZ,  Raul  Alberto,  c/o 

AGROPECUARIA  LA  ROBLEDA  S.A., 
Cali.  Colombia;  c/o  GANADERIAS  DEL 
VALLE  S.A..  Cali,  Colombia;  c/o  INCOES 
LTDA..  Cali,  Colombia;  c/o 
INMOBILIARIA  U.MV,  S.A.,  Cali, 
Colombia  (Cedula  No.  16640123 
(Colombia))  (individual)  [SDNT] 

IDARRAGA  ORTIZ,  Jaime,  c/o  BLANCO 
PHARMA  S.A..  Bogota,  Colombia;  c/o 
DISTRIBUIDORA  DE  DROGAS  CONDOR 
LTDA.,  Bogota.  Colombia;  c/o 
DISTRIBUIDORA  DE  DROGAS  LA 
REBAJA  S.A.,  Bogota,  Colombia;  c/o 
FARMATODO  S.A.,  Bogota.  Colombia;  c/ 
o  LABORATORIOS  BLAIMAR  DE 
COLOMBIA  S.A.  Bogota,  Colombia,  c/o 
LABORATORIOS  KRESSFOR  DE 
COLOMBIA  S.A.,  Bogota.  Colombia;  c/o 
DEPOSITO  POPULAR  DE  DROGAS  S  A  , 
Cali.  Colombia;  c/o  DISTRIBUIDORA 
MIGIL  LTDA.,  Cali,  Colombia:  c/o 
INVERSIONES  CAMINO  REAL  S.A  . 
Cali.  Colombia  (Cedula  No.  8237011 
(Colombia))  (individual)  [SDNT! 

JAIMES  RIVERA,  Jose  Isidro,  c/o 

ADMINISTRACION  INMOBILIARIA 
BOLIVAR  S.A..  Cali.  Colombia:  c/o 
PROCESADORA  DE  POLLOS  SUPERIOR 
S.A.,  Palmira,  Colombia;  c/o 
CONCRETOS  CALI  S.A.,  Cali,  Colombia; 
c/o  CONSTRUCTORA  DIMISA  LTDA  , 
Cali,  Colombia;  c/o  CONSULTORIA 
EMPRESARIAL  ESPECL\LIZADA 
LTDA.,  Cali,  Colombia;  c/o 
GANADERL^S  DEL  VALLE  S.A.,  Cali. 
Colombia;  c/o  INMOBILL\RlA  U.M.V 
S.A.,  Cali,  Colombia;  c/o  INVERSIONES 
BETANIA  LTCA.,  Cali,  Colombia:  c/o 
INVERSIONES  EL  PENON  S  A..  Call. 
Colombia:  c/o  INVERSIONES  GEMINIS 
S.A.,  Cali,  Colombia;  c/o  SOCOVALLE 
LTDA.,  Cali,  Colombia;  (Cedula  No. 
19090006  (Colombia))  (individual) 
(SDNTj 

LARRANAGA  CALVACHE,  Juan  Carlos,  c/o 
ADMINISTRACION  INMOBILIARIA 
BOUVAR  S.A.,  Cali,  Colombia;  c/o 
PROCESADORA  DE  POLLOS  SUPERIOR 
S.A.,  Palmira,  Colombia:  c/o 
INMOBILIARIA  BOLIVAR  LTDA  .  C^li. 
Colombia:  c/o  INVERSIONES  EL  PENON 
S.A.,  Cali,  Colombia  (Cedula  No. 
12982064  (Colombia))  (individual) 
(SDNTj 


LINARES  REYES.  Ricardo  Jose  (a.k.a. 

LLENARES  REYES,  lose  Ricardo).  c/o 
ADMINISTRACION  INMOBILIARIA 
BOLIVAR  S.A  .  r^li,  Colombia:  c/o 
CONCRETOS  CALI  S.A..  C^li.  Colombia, 
c/o  CONSTRUEXrrO  S.A..  Cali, 
Colombia,  c/o  INCOVALLE.  Cali. 
Colombia:  c/o  INVERSIONES  BETANIA 
LTD.A  ,  Cali.  Colombia;  c/o 
INVERSIONES  EL  PENON  S.A  .  Cali. 
Colombia;  c/o  INVERSIONES  HERREBE 
LTDA.,  Cali,  Colombia;  c/o 
INVERSIONES  INVERVALLE  S.A ..  Cali, 
Colombia:  c/o  INVHERESA  S.A  .  Cali. 
Colombia:  c/o  VIAIES  MERCIRIO 
LTDA,  Call.  Colombia,  c/o  W  HERRER.^ 
Y  QA.  S  EN  C,  Cali.  Colombia  (DOB  8 
March  1955:  Passport  P0466638 
(Colombia):  Cedula  No.  14440139 
(Colombia))  (individual)  [SDNT] 

LOZANO  CANCINO  DE  GUTIERREZ,  Mana 
Gladvs  (a.k.a  LOZANO  DE  GUTIERREZ. 
Gladys),  c/o  INVERSIONES  GEELE 
LTDA..  Bogota.  Colombia:  c/o 
LABOR.^TORIOS  GENERICOS 
VETERIN,A.R10S  DE  COLOMBIA  S  A.. 
Bogota.  Colombia,  c/o  LABORATORIOS 
KRESSFOR  DE  COLOMBIA  S  A..  Bogota. 
Colombia:  c/o  PENTA  PHARMA  DE 
COLOMBIA  S.A  .  Bogota.  Colombia;  c  o 
SERViaOS  SOCIALES  LTDA..  Bogota, 
Colombia  (DOB  19  October  1948:  Cedula 
No  41444092  (Colombia))  (individual) 
[SDNTl 

LOZANO  DE  GOMEZ,  Zilia.  c/o  BLANCO 
PHARMA  S.A..  Bogota,  Colombia;  c/o 
LABORATORIOS  GENERICOS 
VETERINARIOS  DE  COLOMBIA  S.A.. 
Bogota,  Colombia:  c/o  LABORATORIOS 
KRESSFOR  DE  COLOMBIA  S.A  ,  Bogota, 
Colombia  (Cedula  No  541577886 
(Colombia))  (individual)  [SDNT] 

LUGO  VILLAFA.NE.  )esus  Alberto,  o'o 

CONCRETOS  CALI  S.A  .  Cali,  Colombia: 
c/o  IN-VERSIONTS  Y 
CONSTRUCaONES  VALLE  S.A  .  Cali, 
Colombia;  c/o  INVHERESA  S.A.,  C^li, 
Colombia:  Calle  70N  No  14-31.  Call. 
rx)lombia  (Cedula  No.  14977685 
(Colombia))  (individual)  [SDNT] 

MARMOLEJO  LOAIZA.  Carlos  |ulio.  c/o 

PROCESADORA  DE  POLLOS  SLIPERIOR 
S  A  .  Palmira,  Colombia,  c/o  INDUSTRIA 
AVICOLA  PALMASECA  S.A  .  Call. 
Colombia,  do  INVERSIONES 
AGRICOLAS  AV1C0LAS  Y 
GANADER.^S  LA  CARMELITA  LTDA.. 
Cali.  Colombia,  c/o  AGROPECUARIA 
BETANIA  LTDA  .  Cali.  Colombia 
(Cedula  No  16601783  (Colombia)) 
(individual)  ISDNT) 

MOGOLLON  RUEDA.  Eduardo.  c/o  ALFA 
PHARMA  S.A..  Bogota,  Colombia:  c/o 
DISTRIBUIDORA  DE  DROGAS  CONDOR 
LTDA  .  Bogota.  Colombia,  c/o 
DEPOSITO  POPULAR  DE  DROGAS  S.A., 
Cali.  Colombia,  c/o  INVERSIONES 
RODRIGL^Z  MORENO  Y  CIA  S  EN  C. 
Cali,  Colombia  (DOB  5  Februarv- 1953: 
Cedula  No  19194691  (Colombia)) 
(individual)  ISDNT) 
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MONDRAGON  DE  RODRIGUEZ.  Manela,  d 
o  LABOR.ATORIOS  KRESSFOR  DE 
COLOMBIA  S.A  .  Bogota.  Colombia;  c/o 
COMPAX  LTDA  ,  Call.  Colombia;  c/o 
MARIEL\  DE  RODRIGUEZ  Y  CIA.  S.  EN 
C.  Call.  Colombia  (DOB  12  April  1935; 
Passport  4436059  (Colombia);  Cedula 
No.  2907261  ;i  (Colombia))  (individual) 
ISDNTl 

MONROY  ARCILA,  Francisco  losn.  c/o 

CONSTRUCTORA  DIMISA  LTD.^..  Cali. 
Colombia;  c/o  INVERSIONES  EL  PENON 
S.A  .  Cali.  Colombia:  c/o  INVERSIONES 
GEMINIS  S.A  .  Call.  Colombia  (Cedula 
No.  79153691  (Colombia))  (individual) 
[SDNTl 

MUNOZ  R0DR]GI;EZ.  luan  C:arlos.  c/o 
BLANCO  PHARMA  S.A  .  Bogota. 
Colombia;  c/o  DISTRIBIMDORA  DE 
DROGAS  CONDOR  LTDA.,  Bogota. 
Colombia;  c/o  DISTRIBUIDOR.A  DE 
DROGAS  LA  REBAIA  S.A..  Bogota. 
Colombia;  c/o  L^BOR,^TORIOS 
BLAIMAR  DE  COLOMBIA  S.A  .  Bogota. 
Colombia;  c/o  LABORATORIOS 
KRESSFOR  DE  COLOMBIA  S  A  ,  Bogota. 
Colombia;  c/o  DEPOSITO  POPl'LAR  DE 
DROGAS  S.A..  Cali.  Colombia:  c/o 
DISTRIBUIDOR.A  MIGIL  LTDA..  C>ali. 
Colombia  (DOB  25  September  1964; 
Passport  16703148  (Colombia);  Cedula 
No.  16703148  (Colombia))  (individual) 
ISDNTl 

MUNOZ  RODRIGUEZ.  Soraya.  c/o  BLANCO 
PHARMA  S.A..  Bogota,  Colombia;  c/o 
DISTRIBUIDORA  DE  DROGAS  CONDOR 
LTDA.,  Bogota.  Colombia;  c/o 
DISTRIBUIDORA  DE  DROG.^S  LA 
REBA)A  S.A..  Bogota.  Colombia;  c/o 
LABORATORJOS  BLAIMAR  DE 
COLOMBIA  S.A..  Bogota,  Colombia;  c/o 
LABORATORIOS  KRESSFOR  DE 
COLOMBL\  S.A.,  Bogota.  Cxilombia;  c/o 
DEPOSITO  POPULAR  DE  DROGAS  S.A., 
Cali.  Colombia;  c/o  DISTRIBUIDORA 
MIGIL  LTDA.  Cali.  Colombia;  c/o 
RADIO  UNIDAS  FM  S  A  .  Call.  Colombia 
(DOB  26  )uly  1967;  Passport  .^C569012 
(Colombia);  Cedula  31976822 
(Colombia))  (individual)  [SDNTl 

PINZON.  Marco  Antonio,  c/o 

DISTRIBUIDORA  DE  DROGAS  CONDOR 
LTDA..  Bogota.  Colombia,  c/o 
DEPOSITO  POPULAR  DE  DROGAS  S.A., 
Cali.  Colombia  (Cedula  No  17801803 
(Colombia))  (individual)  ISDNT] 


RAMIREZ  CORTES.  Delia  Nhora  (Nora),  c/o 
CONSTRl'CrrOR.A  ALTOS  DEL  RETIRO 
LTDA..  Bogota.  Colombia,  c/o 
ADMINISTRACION  INMOBILIARIA 
BOLIVAR  S.A..  Cali.  Colombia;  c/o 
AGROPECUARIA  Y  REFORESTADORA 
HERREBE  LTDA  .  Cali.  Colombia,  c/o 
CONSTRUEXITO  S.A,  Cali.  Colombia; 
c/o  INDL'STKIA  AVICOLA  PALMASECA 
S.A..  Cxali.  Colombia:  c/o  INMOBILIARIA 
BOLIVAR  LTDA  .  Cali.  Colombia,  c/o 
INVERSIONES  GEMINIS  S.A..  Cali. 
Colombia;  c/o  INVERSIONES  HERREBE 
LTDA..  Cali.  Colombia;  c/o 
INVERSIONES  INVERVALLE  S.A..  Cali. 
Colombia;  c/o  SOCOVALLE  LTDA..  Cali, 
Colombia;  c/o  VIAIES  MERCURIC 
LTDA..  Cali.  Colombia  (DOB  20  )anuary 
1959;  Cedula  No.  38943729  (Colombia)) 
(individual)  ISDNT] 

R.-\MIREZ  GARCIA.  Manuel  Heman.  c/o 
RADIO  UNIDAS  FM  S.A..  Cali. 
Colombia;  Calle  5  No.  37A-65  of.  203. 
Cali.  Colombia;  Carrera  91  No.  17-17, 
Casa  4,  Cali.  Cxjlombia  (Cedula  No. 
14975762  (Colombia))  (individual) 
ISDNT] 

R.^.MIREZ  LIBREROS.  Gladys  Miriam,  c/o 
DISTRIBUIDORA  DE  DROGAS  LA 
REBAjA  S.A..  Bogota.  Colombia;  c/o 
LABORATORIOS  BLAIMAR  DE 
COLOMBIA  S.A,.  Bogota,  Colombia;  c/o 
INVERSIONES  .MOMPAX  LTDA.,  Cali. 
Colombia  (DOB  20  November  1945; 
Passport  38974109  (Colombia);  Cedula 
No.  38974109  (Colombia))  (individual) 
ISDNTl 

RAMIREZ  VALENCIANO.  William,  c/o 
ADMINISTRACION  INMOBILIARIA 
BOLIVAR  S.A..  C^li.  Colombia;  c/o 
CONCRETOS  CALI  S.A..  Cali.  Colombia; 
c/o  CONSTRUCTORA  DIMISA  LTDA., 
CaJi,  Colombia;  c/o  IMCOMER  LTDA., 
Cali.  Colombia;  c/o  INVERSIONES 
BETANIA  LTDA  .  Cali.  Colombia;  c/o 
INVERSIONES  EL  PENON  S.A.,  Cali. 
Colombia;  c/o  INVERSIONES  GEMINIS 
S.A  ,  Call.  Colombia;  Calle  3C  No.  72-64 
10.  Cali.  Colombia  (Cedula  No  16694719 
(Colombia)]  (individual)  [SDNT] 

RIZO  MORENO,  lorge  Luis,  c/o 

PROCESADORA  DE  POLLOS  SUPERIOR 
S.A..  Palmira.  Colombia;  c/o 
CONSTRl!CTORA  DIMISA  LTDA.,  Cali, 
Colombia:  c/o  CONSTRUVIDA  S.A.. 
Cali.  Colombia;  c/o  IMCOMER  LTDA.. 
Cali.  Colombia;  c7o  INCOES  LTDA..  Cali. 
Colombia;  c/o  INDUSTRIA  AVICOLA 
PALMASECA  S.A..  Cali.  Colombia;  c/o 
INVERSIONES  EL  PENON  S.A..  Cali. 
Colombia:  c/o  SERVICIOS 
INMOBILIARIOS  LTDA..  Cali,  Colombia; 
Transversal  11.  Diagonal  23-30  apt. 
304A,  Cali.  Colombia  (Cedula  No. 
16646582  (Colombia))  (individual) 
ISDNTl 


RODRIGUEZ  ABADIA,  William,  c/o 
BLANCO  PHARMA  S.A,.  Bogota. 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  CONDOR  LTDA..  Bogota, 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  LA  REBAJA  S.A  ,  Bogota. 
Colombia;  c/o  LABORATORIOS 
BLAIMAR  DE  COLOMBIA  S.A..  Bogota, 
Colombia;  c/o  LABORATORIOS 
KRESSFOR  DE  COLOMBIA  S.A..  Bogota, 
Colombia;  c/o  VALORES  MOBILIARIOS 
DE  OCQDENTE  S.A,.  Bogota,  Colombia; 
c/o  ANDINA  DE  CONSTRUCOONES 
S.A.,  Cali.  Colombia;  c/o  ASPOIR  DEL 
PACIFICO  Y  CIA.  LTDA..  Cali, 
Colombia;  c/o  DEPOSITO  POPULAR  DE 
DROGAS  S.A. .  Cali.  Colombia;  c/o 
DERECHO  INTEGRAL  Y  CIA.  LTDA.. 
Cali,  Colombia;  c/o  DISTRIBUIDORA 
MIGIL  LTDA..  Cali.  Colombia;  c/o 
INVERSIONES  ARA  LTDA.,  Cali. 
Colombia;  c/o  INVERSIONES  MIGUEL 
RODRIGUEZ  E  HIJO,  Cali,  Colombia;  c/ 
o  M.  RODRIGUEZ  O.  Y  QA.  S.  EN  C, 
Cali,  Colombia:  c/o  MUNOZ  Y 
RODRIGUEZ  Y  CL\,  LTDA..  Cali. 
Colombia;  c/o  RADIO  UNIDAS  FM  S.A., 
Cali,  Colombia;  c/o  REVISTA  DEL 
AMERICA  LTDA.,  Cali,  Colombia;  c/o 
RIONAP  COMERCIO  Y 
REPRESENTACIONES  S.A..  Quito, 
Ecuador  (DOB  31  luly  1965;  Cedula  No. 
16716259  (Colombia))  (individual) 
[SDNT] 

RODRIGUEZ  ARBELAEZ,  Maria  Fernanda,  c/ 
0  DISTRIBUIDORA  DE  DROGAS  LA 
REBAJA  S.A.,  Bogota,  Colombia;  c/o 
DEPOSITO  POPULAR  DE  DROGAS  S.A.. 
Cali,  Colombia;  c/o  INVERSIONES  ARA 
LTDA.,  Cali,  Colombia;  c/o  RIONAP 
COMERQO  Y  REPRESENTACIONES 
S.A..  Quito,  Ecuador  (DOB  28  November 
1973;  alt.  DOB  28  August  1973;  Passport 
AC568974  (Colombia);  Cedula  No. 
66860965  (Colombia))  (individual) 
[SDNT] 

RODRIGUEZ  DE  ROJAS,  Haydee  (a.k.a. 

RODRIGUEZ  DE  MUNOZ.  Haydee;  a.k.a. 
RODRIGUEZ  OREJUELA,  Havdee),  c/o 
BLANCO  PHARMA  S.A.,  Bogota, 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  CONDOR  LTDA.,  Bogota, 
Colombia;  c/o  CREAQONES 
DEPORTIVAS  WILLINGTON  LTDA.. 
Cali,  Colombia;  c/o  DISTRIBUIDORA 
MIGIL  LTDA..  Cali,  Colombia;  c/o 
HAYDEE  DE  MUNOZ  Y  CIA.  S.  EN  C. 
Cali.  Colombia;  c/o  RADIO  UNIDAS  FM 
S.A..  Cali.  Colombia  (DOB  22  September 
1940;  Cedula  No.  38953333  (Colombia)) 
(individual)  [SDNT] 
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RODRIGUEZ  MONDRAGON,  Alexandra 
(a.k.a.  RODRIGUEZ  MONDRAGON, 
Maria  Alexandra),  c/o  BLANCO 
PHARMA  S.A..  Bogota,  Colombia;  c/o 
DISTRIBUIDORA  DE  DROGAS  CONDOR 
LTDA..  Bogota,  Colombia;  c/o 
DISTRIBUIDORA  DE  DROGAS  LA 
REBAJA  S.A.,  Bogota.  Colombia;  c/o 
LABORATORIOS  BLAIMAR  DE 
COLOMBL\  S.A..  Bogota,  Colombia;  c/o 
PENTA  PHARMA  DE  COLOMBIA  S.A.. 
Bogota,  Colombia;  c/o  DEPOSITO 
POPULAR  DE  DROGAS  S.A..  Call, 
Colombia:  c/o  DISTRIBUIDORA  MIGIL 
LTDA.,  Call,  Colombia;  c/o  MARIELA  DE 
RODRIGUEZ  Y  QA.  S.  EN  C,  Cali. 
Colombia;  c/o  TOBOGON,  Cali, 
Colombia  (DOB  30  May  1969;  alt.  DOB 
5  May  1969;  Passport  AD359106 
(Colombia);  Cedula  No.  66810048 
(Colombia))  (individual)  [SDNT] 

RODRIGUEZ  MONDRAGON,  Humberto.  c/o 
BLANCO  PHARMA  S.A.,  Bogota. 
Colombia;  do  DISTRIBUIDORA  DE 
DROGAS  CONDOR  LTDA..  Bogota, 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  LA  REBAJA  S.A.,  Bogota, 
Colombia;  c/o  FARMATODO  S.A.. 
Bogota.  Colombia;  c/o  LABORATORIOS 
BLAIMAR  DE  COLOMBIA  S.A.,  Bogota. 
Colombia;  c/o  LABORATORIOS 
KRESSFOR  DE  COLOMBIA  S.A..  Bogota. 
Colombia;  c/o  PENTA  PHARMA  DE 
COLOMBIA  S.A.,  Bogota,  Colombia;  c/o 
ANDINA  DE  CONSTRUCCIONES  S.A., 
Cali,  Colombia;  do  DEPOSITO 
POPULAR  DE  DROGAS  S.A..  Cali. 
Colombia;  c/o  DISTRIBUIDORA  MIGIL 
LTDA.,  Cali,  Colombia;  c/o  MARIELA  DE 
RODRIGUEZ  Y  QA.  S.  EN  C,  Cali, 
Colombia;  c/o  MAXITIENDAS  TODO  EN 
UNO.  Cali,  Colombia;  c/o  RADIO 
UNIDAS  FM  S.A.,  Cali,  Colombia;  c/o 
RIONAP  COMERCIO  Y 
REPRESENT ACIONES  S.A.,  Quito, 
Ecuador  (DOB  21  June  1963;  Passport 
AD387757  (Colombia);  Cedula  No. 
16688683  (Colombia))  (individual) 
ISDNTl 

RODRIGUEZ  MONDRAGON.  Jaime,  c/o 
BLANCO  PHARMA  S.A..  Bogota. 
Colombia;  oo  DISTRIBUIDORA  DE 
DROGAS  CONDOR  LTDA.,  Bogota, 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  LA  REBAJA  S.A..  Bogota, 
Colombia;  c/o  FARMATODO  S.A., 
Bogota.  Colombia;  c/o  LABORATORIOS 
BLAIMAR  DE  COLOMBIA  S.A.,  Bogota, 
Colombia;  c/o  LABORATORIOS 
KRESSFOR  DE  COLOMBLAl  S.A.,  Bogota. 
Colombia;  c/o  PENTA  PHARMA  DE 
COLOMBIA  S.A.,  Bogota,  Colombia;  c/o 
DEPOSITO  POPULAR  DE  DROGAS  S.A.. 
Cali.  Colombia;  c/o  DISTRIBUIDORA 
MIGIL  LTDA.,  Cali,  Colombia;  c/o 
MARIELA  DE  RODRIGUEZ  Y  CIA.  S.  EN 
C,  Cali,  Colombia;  c/o  PLASTICOS 
CONDOR  LTDA..  Cali.  Colombia;  c/o 
RIONAP  COMERCIO  Y 
REPRESENTACIONES  S.A.,  Quito, 
Ecuador  (Cedula  No.  16637592 
(Colombia))  (individual)  (SDNT) 


RODRIGUEZ  OREJUELA  DE  GIL,  Amparo,  d 
o  BLANCO  PHARMA  S.A.,  Bogota, 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  CONDOR  LTDA..  Bogota. 
Colombia;  c/o  LABORATORIOS 
BLAIMAR  DE  COLOMBIA  S.A.,  Bogota, 
Colombia;  c/o  LABORATORIOS 
KRESSFOR  DE  COLOMBIA  S.A  ,  Bogota. 
Colombia;  c/o  CREACIONES 
DEPORTIVAS  WILLINGTON  LTDA  . 
Cali,  Colombia;  c/o  DEPOSITO 
POPULAR  DE  DROGAS  S.A..  Cali. 
Colombia;  c/o  DISTRIBUIDORA  MIGIL 
LTDA.,  Cali,  Colombia;  c/o  RADIO 
UNIDAS  FM  S.A.,  Cali,  Colombia  (DOB 
13  March  1949;  Passport  AC342062 
(Colombia);  Cedula  No.  31218703 
(Colombia))  (individual)  (SDNT) 

RODRIGUEZ  RAMIREZ,  Claudia  Pilar 
(Patricia),  c/o  DISTRIBUIDORA  DE 
DROGAS  CONDOR  LTDA.,  Bogota. 
Colombia;  c/o  DISTRIBUIDORA  DE 
DROGAS  LA  REBAJA  S.A..  Bogota, 
Colombia;  c/o  FARMATODO  S.A., 
Bogota,  Colombia;  c/o  LABORATORIOS 
BLAIMAR  DE  COLOMBIA  S.A..  Bogota. 
Colombia;  c/o  LABORATORIOS 
KRESSFOR  DE  COLOMBIA  S.A.,  Bogota, 
Colombia;  c/o  DEPOSITO  POPULAR  DE 
DROGAS  S.A.  Cali,  Colombia;  c/o 
DISTRIBUIDORA  MIGIL  LTDA..  Cali. 
Colombia  (DOB  30  June  1963;  alt.  DOB 
30  August  1963;  alt.  DOB  1966;  Passports 
007281  (Colombia).  P0555266 
(Colombia);  Cedula  No.  51741013 
(Colombia))  (individual)  (SDNT) 

ROSALES  DIAZ.  Hector  Emilio.  c/o 

ADMINISTRACION  INMOBILIARIA 
BOUVAR  S.A..  Cali.  Colombia;  c/o 
CONCRETOS  CALI  S.A.,  Cali.  Colombia; 
c/o  CONSTRUCTORA  DIMISA  LTDA  . 
Cali.  Colombia;  c/o  INVERSIONTIS  EL 
PENON  S.A..  Cali,  Colombia;  c/o 
INVERSIONES  GEMINIS  S.A.,  Cali, 
Colombia;  c/o  INVERSIONES  VILLA 
PAZ  S.A.,  Cali.  Colombia;  c/o 
MERCAVICOLA  LTDA  .  Cali,  Colombia; 
c/o  INDUSTRL^  AVICOLA  PALMASECA 
S.A..  Cali.  Colombia  (Cedula  No. 
16588924  (Colombia))  (individual) 
(SDNT) 

SALCEDO  RAMIREZ.  Nhora  Clemencia.  c/o 
ADMINISTRACION  INMOBILIARIA 
BOUVAR  S.A..  Cali,  Colombia;  c/o 
INM0BILL\R1A  BOLIVAR  LTDA..  Call. 
Colombia  (Cedula  No.  31273613 
(Colombia))  (individual)  [SDNT] 

URIBE  GONZALEZ,  Jose  Abelardo,  c/o 

PROCESADORA  DE  POLLOS  SUPERIOR 
S.A.,  Palmira,  Colombia;  c/o 
CONSULTORIA  EMPRESARIAL 
ESPECIAUZADA  LTDA..  Cali. 
Colombia;  c/o  INMOBILIARIA  U.M  V 
S.A.,  Cali.  Colombia;  c/o  SERVIQOS 
INMOBILIARIAS  LTDA..  Cali.  Colombia 
(Cedula  No.  16647906  (Colombia)) 
(individual)  [SDNT] 

VALENQA.  Revnel  (Reinel),  c/o 

PROCESADORA  DE  POLLOS  SUPERIOR 
S..^..  Palmira.  Colombia;  c/o 
GANADERIAS  DEL  VALLE  S  A..  Cali. 
Colombia;  c/o  INMOBILIARIA  U.M.V. 
S.A..  Cali,  Colombia  (Cedula  No. 
16258610  (Colombia))  (individual) 
[SDNT] 


VICTORIA  POTES.  Nestor  Raul,  c/o 

ADMINISTRACION  INMOBILIARIA 
S.A.,  Cali,  Colombia;  cJo 
AGROPECUARIA  BETANIA  LTDA  . 
Cali,  Colombia:  c/o  AGROPECUARIA  LA 
ROBLEDA  S.A,  Call.  Colombia:  c/o 
GANADERIAS  DEL  VALLE  S.A,  Cali, 
Colombia:  c/o  INDUSTRIA  AVICOLA 
PALMASECA  S.A..  Cali.  Colombia:  Co 
INVERSIONES  VILLA  PAZ  S.A.,  Cali. 
Colombia:  c/o  PROHLTEVO  DE 
COLOMBIA  LTDA  .  Call.  Colombia: 
Calle  70N  No  14-31.  AA26397.  Cali. 
Colombia  (Cedula  No.  16247701 
(Colombia))  (individual)  ISDNT] 

VILLALOBOS  CASTANO,  Luis  Enrique,  c/o 
DISTRIBUIDORA  DE  DROGAS  CONDOR 
LTDA.,  Bogota.  Colombia  (Cedula  No. 
14875020  (Colombia))  (individual) 
ISDNTj 

VILLEGAS  ARL\S,  Maria  Deisv  (Deicv),  c/o 
CONCRETOS  C^LI  S.A..  Call.  Colombia: 
c/o  CONSTRL'EXrrO  S.A  .  Cali. 
Colombia:  c/o  GANADERIAS  DEL 
VALLE  S.A..  Cali,  Colombia:  c/o 
INT)USTRIA  .MADERERA  ARCA  LTDA. 
Cali.  Colombia:  c/o  SOCOVALLE  LTDA., 
Cali.  Colombia:  Calle  66  No  lA-6  51. 
Cali,  Colombia  (Cedula  No.  31200871 
(Colombia))  (individual)  [SDNT] 

VILLEGAS  BOLANOS,  Silver  Amado.  c/o 
ADMINISTRACION  INMOBILIARIA 
BOLIVAR  S.A.,  Call.  Colombia;  c/o 
CONCRETOS  CALI  S  A.,  Cali.  Colombia; 
c/o  CONSULTORIA  EMPRESARIAL 
ESPECIALIZADA  LTDA.,  Cali, 
Colombia;  c/o  GANADERIAS  DEL 
VALLE  S.A.,  Cali.  Colombia  (Cedula  No 
10480869  (Colombia))  (individual) 
[SDNT] 

ZUNIGA  OSORIO.  Marco  Fidel,  c/o 

FARMATODO  S.A  .  Bogota,  Colombia;  c/ 
o  LABORATORIOS  BLANCO  PHARMA. 
Bogota,  Colombia  (individual)  (SDNTI 

3.  Appendices  A  and  B  to  chapter  V 
of  31  CFR  are  amended  by  (1)  removing 
the  entries  in  the  names  "ABRAHAM. 
Trevor".  "ALLEN.  Peter  Francis", 
"HENDERSON.  Paul",  and  "RIVERA 
MOSQUERA.  Mauricio  Jose"  from 
appendix  A  and  (2)  under  the  heading 
"England"  in  appendix  B,  removing  the 
entries  in  the  names  ".\BRAHAM, 
Trevor".  ".\LLEN,  Peter  Francis",  and 
"HENDERSON.  Paul":  and  under  the 
heading  "Colombia"  in  appendix  B. 
removing  the  entr\-  in  the  name 
"RIVERA  MOSQUERA.  Mauricio  Jose". 

Dated:  December  30.  1996. 
Loren  L.  Dohm. 

Acting  Director.  Office  of  Foreign  Assets 

Control 

Approved:  December  30.  1996. 
Elisabeth  A.  Bresee. 

Deputy  Assistant  Secretan  (Law 

Enforcement) 

[FRDoc.  97-1306  Filed  1-15-97.  8:45  am] 

BILLING  CODC  4810-2S-F 


2910         Federal  Register  /  Vol.  62.  No.  13  /  Tuesday.  January  21.  1997  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CO35-1-6190.  C041 -1-6826,  C040-1- 
6701,  C042-1-6836;  FRL-6664-51 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plans;  Colorado;  New  Source  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  the  State 
implementation  plan  (SIP)  revisions 
submitted  by  the  Governor  of  Colorado 
on  November  12.  1993.  August  25,  1994, 
September  29,  1994,  November  17, 
1994,  and  January  29,  1996.  These 
submittals  revised  Colorado  Regulation 
No.  3  and  the  Common  Provisions 
Regulation  pertaining  to  the  States  new 
source  review  (NSR)  permitting 
requirements.  The  submittals  included 
revisions  to  make  the  State's  NSR  rules 
more  compatible  with  its  title  V 
operating  permit  program,  the  addition 
of  nonattainment  NSR  provisions  for 
new  and  modified  major  sources  of  PM- 
10  precursors  locating  in  the  Denver 
PM-10  nonattainment  area,  a  change 
from  the  dual  "source"  definition  to  the 
plantwide  definition  of  "source"  in  the 
State's  nonattainment  NSR  permitting 
requirements,  and  correction  of 
deiFiciencies  in  the  State's  construction 
permitting  rules.  EPA  proposed 
approval  of  these  SEP  revisions  in  the 
August  28.  1996  Federal  Register,  and 
no  comments  were  received.  EPA  is 
approving  these  regulatory  revisions 
because  they  provide  for  consistency 
with  the  Clean  Air  Act  (Act),  as 
amended,  and  the  corresponding 
Federal  regulations  and  guidance. 

Also,  EPA  is  revising  40  CFR  52.320 
to  list  various  sections  of  the  Common 
Provisions  Regulation  in  the 
"Incorporation  by  reference"  section 
which  EPA  approved  in  past  actions  but 
which  EPA  did  not  list  in  the  CFR.  Last, 
EPA  is  deleting  two  NSR  rule 
disapprovals  listed  in  40  CFR  52.324(c) 
and  52.343(a)(1)  because  the  State  has 
submitted,  and  EPA  has  approved, 
revisions  addressing  the  disapprovals. 
EFFECTIVE  DATE:  This  action  is  effective 
February  20.  1997. 
AOOflESSES:  Copies  of  the  States 
submittals  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations:  Air  Program,  Environmental 
Protection  Agency,  Region  VIII.  999 
18th  Street,  Suite  500,  Denver,  Colorado 
80202-2405.  Air  Pollution  Control 
Division,  Colorado  Department  of  Public 


Health  and  Environment,  4300  Cherry 
Creek  Drive  South,  Denver,  Colorado 
80222-1530;  and  The  Air  and  Radiation 
Docket  and  Information  Center.  401  M 
Street,  SW.  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Stamper  at  (303)  312-6445. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  12.  1993,  the  Governor 
of  Colorado  submitted  revisions  to  its 
construction  permitting  requirements  in 
Regulation  No.  3.  including  the  State's 
nonattainment  NSR  provisions,  for 
approval  as  part  of  the  SIP.  The  State 
made  numerous  revisions  to  Regulation 
No.  3  as  a  result  of  the  State's  adoption 
of  its  title  V  operating  permit  program. 
Ii":  order  to  address  deficiencies 
identified  by  EPA  in  the  November  12. 
1993  submittal,  the  State  submitted 
additional  revisions  to  Regulation  No.  3 
on  September  29,  1994  and  January  29, 
1996.  On  August  25.  1994.  the  State  also 
submitted  PM-10  precursor  NSR 
requirements  applicable  in  the  Denver 
PM-10  nonattainment  area.  In  addition, 
on  November  17,  1994,  the  State 
submitted  a  change  in  the  definition  of 
"source,"  to  switch  from  the  dual 
definition  of  source  to  the  plantwide 
definition  of  source  in  its  nonattainment 
NSR  rules.  On  August  28,  1996,  EPA 
proposed  to  approve  all  of  the  revisions 
submitted,  with  the  exception  of  Section 
IV  C.  of  Part  A  of  Regul.   '  on  No.  3  (see 
61  FR  44264-44269).  A     <ty-day  public 
comment  period  was  p      ided.  and  no 
public  comments  were  received  on  the 
proposal. 

A  November  12,  1993,  September  29. 
1994,  and  January  29.  1996  Submittals 

The  revisions  to  the  State's 
construction  permitting  program 
submitted  on  November  12, 1993  were 
adopted  at  the  same  time  as  the  State's 
title  V  operating  permit  program,  and 
the  majority  of  the  changes  were 
adopted  to  make  the  two  permitting 
programs  work  together  and  to  allow  for 
implementation  of  certain  title  V 
provisions.  In  addition,  the  State 
completely  restructured  Regulation  No. 
3  in  the  November  submittal,  so  it  is 
now  divided  into  four  parts: 

1.  Part  A  contains  all  definitions  and 
provisions  that  apply  to  both  the 
construction  permit  and  operating 
permit  programs.  In  this  part,  Colorado 
extended  the  administrative  permit 
amendment  provisions  and  some  of  the 
operational  flexibility  provisions  of  40 
CFR  part  70  to  the  construction  permit 
program: 

2.  Part  B  contains  provisions  which 
apply  only  to  the  construction  permit 


program  (including  the  nonattainment 
NSR  and  prevention  of  significant 
deterioration  (PSD)  programs).  The  State 
made  revisions  to  allow  certain  aspects 
of  the  operating  permit  program  to  also 
apply  to  construction  permits  (e.g., 
combined  permits  and  general  permits) 
and  to  allow  certain  operational 
flexibility  provisions  to  be  implemented 
through  the  operating  permit  program 
without  requiring  construction  permits 
(e.g.,  minor  modifications,  SIP 
equivalency,  and  other  permit  changes); 

3.  Part  C  contains  provisions  which 
apply  solely  to  the  State's  operating 
permit  program;  and 

4.  Part  D  contains  the  Statements  of 
Basis  and  Purpose  for  each  revision  to 
Regulation  No.  3. 

Parts  A  and  B  of  Regulation  No.  3 
were  submitted  for  approval  as  part  of 
the  SIP  in  the  November  12,  1993  SIP 
submittal.  Parts  A  and  C  of  Regulation 
No.  3  were  submitted  for  approval  as 
part  of  the  State's  title  V  operating 
permit  program  on  November  5,  1993, 

In  a  September  19. 1994  letter  to  the 
State.  EPA  identified  many  deficiencies 
in  the  State's  November  12. 1993  SEP 
submittal.  In  that  letter.  EPA  identified 
deficiencies  that  needed  to  be  addressed 
by  the  State  before  EPA  would  proceed 
to  act  on  the  November  1993  SW 
submittal.  EPA  also  recommended  other 
revisions  to  provide  for  clarity  in  the 
State's  permitting  regulations. 

Some  of  the  deficiencies  identified  by 
EPA  in  the  State's  November  12,  1993 
SIP  submittal  were  also  identified  as 
deficiencies  in  the  State's  title  V 
operating  permit  program  which  EPA 
required  the  State  to  address  before  EPA 
would  proceed  with  interim  approval  of 
the  State's  title  V  program.  Those 
deficiencies  included  (1)  the  fact  that 
the  State  does  not  currently  have  a  SIP- 
approved  generic  emissions  trading 
program  under  which  the  trading 
described  in  Section  IV.B.  of  Part  A  of 
Regulation  No.  3  would  be  allowed,  and 
(2)  the  allowing  of  alternative  emission 
limits  to  be  developed  in  permits  when 
Section  IV.D.l.i.  of  Part  B  of  Regulation 
No.  3  did  not  adequately  provide  for 
this  flexibility.  The  State  adopted 
revisions  intended  to  address  these 
deficiencies  (as  well  as  to  address  other 
deficiencies  in  its  title  V  operating 
permit  program)  on  August  18,  1994  and 
submitted  these  revisions  for  approval 
in  the  SIP  and  for  revision  to  its  title  V 
pr^^m  on  September  29.  1994. 

EPA's  review  of  the  September  29, 
1994  submittal  found  that  the  State 
adequately  addressed  these  SEP/title  V 
deficiencies  by  clarifying  that  Section 
IV.B.  of  Part  A  could  only  be 
implemented  if  the  SIP  included  an 
EPA-approved  trading  program  and  by 
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deleting  Section  IV.D.l.i.  of  Part  B. 
Based  on  this  September  29,  1994  title 
V  program  revision  (which  also 
included  correction  of  other  title  V 
program  deficiencies),  EPA  granted 
interim  approval  of  Colorado's  operating 
permit  program  on  January  24.  1995  (60 
FR4563). 

On  March  16,  1995,  the  State  adopted 
further  revisions  to  Regulation  No.  3 
intended  to  address  the  remaining 
deficiencies  EPA  identified  in  the 
State's  November  12,  1993  SIP 
submittal.  Those  revisions  were 
submitted  to  EPA  for  approval  on 
January-  29,  1996  and  include  the 
following: 

1.  Changes  to  the  definitions  of 
"lowest  achievable  emission  rate 
(LAER)"  and  "net  emissions  increase" 
to  be  consistent  with  the  Federal 
definitions  in  40  CFR  51.165(a}(l)(xiii) 
and  40  CFR  51.165(a)(l)(vi). 
respectively; 

2.  Consolidation  of  the  State's 
definitions  of  "air  pollution  source," 
"stationary  source,"  and  "new  source" 
so  that  only  the  term  "stationary 
source."  which  is  consistent  with  the 
Federal  definition,  is  used  in  the 
provisions  of  Regulation  No.  3.  The 
State  also  retained  the  definition  of  "air 
pollution  source"  because  it  reflects  the 
definition  found  in  State  statute,  but  it 
is  no  longer  used  in  Regulation  No.  3: 

3.  The  addition  of  a  requirement  to 
the  definition  of  "volatile  organic 
compound  (VOC)"  requiring  EPA 
approval  prior  to  use  of  any  test  method 
that  is  not  an  EPA  reference  test 
method; 

4.  Revisions  to  the  administrative 
process  in  Section  n.D.5.  of  Part  A  of 
Regulation  No.  3  which  allows  for 
processing  individual  requests  to 
exempt  additional  sources  from  the 
State's  Air  Pollution  Emission  Notice 
(APEN)  requirements  (and, 
consequently,  from  construction  permit 
requirements)  to  require  EPA  approval 
of  any  new  exemptions  prior  to  use; 

5.  Revisions  to  the  definition  of 
"surplus"  in  Sectibn  V.C.IO.  of  Part  A 
of  Regulation  No.  3  to  be  consistent  with 
EPA's  Emission  Trading  Policy 
Statement  (see  51  FR  43832,  12/4/86); 

6.  The  addition  of  a  provision  to 
Section  V.E.  of  Part  A  of  Regulation  No. 
3  to  ensure  that  new  source  growth 
cannot  interfere  with  reasonable  further 
progress  towards  attainment,  in  order  to 
be  consistent  with  section  173(a)(1)(A) 
of  the  Act; 

7.  The  addition  of  a  reference  to  the 
State's  definition  of  "net  emission 
increase"  in  Section  V.I.  of  Part  A  of 
Regulation  No.  3  (which  discusses 
netting); 


8.  The  addition  of  a  requirement  to 
Section  IV.C.l.  of  Part  B  of  Regulation 
No.  3  requiring  the  opportunity  for 
public  comment  on  permits  for  sources 
trying  to  obtain  Federally  enforceable 
limits  on  their  potential  to  emit;  and 

9.  The  deletion  of  an  exemption  from 
nonattainment  NSR  requirements  for 
sources  undergoing  fuel  switches  due  to 
lack  of  adequate  fuel  supply  (which  is 
not  allowed  by  EPA).  EPA  believes  these 
regulatory  revisions  adequately  address 
the  deficiencies  described  above. 

The  State  addressed  some  of  EPA's 
other  comments  with  an  opinion  from 
the  State  Attorney  General's  office  dated 
July  3, 1995.  Those  comments  and  the 
State's  responses  are  as  follows: 

1.  EPA  recommended  adding 
definitions  to  Regulation  No.  3  of  "begin 
actual  construction,"  "necessary 
preconstruction  approvals  or  permits," 
and  "construction"  to  be  consistent 
with  the  Federal  definitions.  The  State 
did  not  add  these  definitions  because 
the  State  contends  that  its  definitions  of 
"commenced  construction," 
"construction"  in  the  Common 
Provisions  Regulation,  and 
"modification"  made  the  addition  of 
these  definitions  unnecessary'.  After 
further  review  of  the  definitions  referred 
to  by  the  State,  EPA  agrees  with  the 
State's  contention;  and 

2.  Section  IV.A.  of  Part  A  of 
Regulation  No.  3  allows  for  alternative 
operating  scenarios  to  be  included  in  a 
construction  permit,  and  this  provision 
is  based  on  the  title  V  provision  in  40 
CFR  70.6(a)(9).  However,  in  order  to 
approve  this  provision  for  construction 
permits,  EPA  wanted  assurances  from 
the  State  that  it  would  require 
compliance  with  all  PSD  or 
nonattainment  NSR  provisions  (e.g., 
ambient  air  quality  analysis  or  net  air 
quality  benefit)  for  every  scenario 
allowed  under  the  permit.  The  State's 
July  3,  1995  letter  included  an 
interpretation  that  compliance  with  all 
PSD  or  nonattainment  NSR 
requirements  (whichever  was 
applicable)  would  be  ensured  under  the 
provision  in  Section  IV. A. 2.  of 
Regulation  No.  3,  which  requires  that 
the  permit  contain  conditions  to  ensure 
each  scenario  meets  all  applicable 
Federal  and  State  requirements.  This 
satisfies  EPA's  concern. 

EPA  believes  the  comments  discussed 
above  were  adequately  addressed  by  the 
State  in  its  revisions  to  Regulation  No. 
3  adopted  on  March  16,  1995  and  its 
opinion  from  the  State  Attorney 
General's  office.  In  addition,  the  State 
also  addressed  many  of  EPA's 
recommended  revisions  to  Regulation 
No.  3.  which  EPA  believes  will  help  to 


strengthen  the  State's  construction 
permit  regulations. 

EPA  had  also  commented  on  Section 
IV.C.  of  Part  A  of  Regulation  No.  3. 
which  provides  for  a  construction 
permit  (as  well  as  a  title  V  operating 
permit)  to  cont,  .i  terms  and  conditions 
allowing  for  the  trading  of  emissions 
decreases  and  increases  under  a  permit 
cap,  as  long  as  certain  conditions  are 
met.  This  provision  is  based  on  the  title 
V  operating  permit  requirement  in  40 
CFR  70.4(b)(12)(iii),  but  EPA  had 
concerns  with  the  use  of  this  provision 
in  construction  permitting.  EPA  is 
currently  working  on  revisions  to  the 
Federal  NSR  regulations  as  part  of  the 
"NSR  Reform"  rules  that  would  allow  a 
source  to  establish  a  cap  in  its 
construction  permit  (termed  a  plantwide 
applicability  limit  or  PAL)  for  NSR 
applicability  under  which  emissions 
trading  might  be  s   owed.  EPA  proposed 
these  NSR  Reform  rules  for  public 
comment  on  July  23,  1996  (see  61  FR 
38250).  Until  th'-  final  EPA  regulations 
are  promulgate*  on  this  issue,  EPA  does 
not  believe  it  is  appropriate  to  approve 
the  State's  provision  allowing  trading 
under  permit  caps  for  construction 
permits,  as  EPA  could  be  approving  a 
rule  that  is  inconsistent  with  the 
forthcoming  Federal  regulations. 
However,  as  discussed  in  the  preamble 
to  the  July  23.  1996  rulemaking. 
Colorado  may  be  able  to  consider  the 
issuance  of  permits  with  emissions  caps 
on  a  case-by-case  basis  under  EPA's 
existing  regulations  (see  61  FR  38264). 

EPA  oelieves  the  State  adequately 
addressed  all  of  the  deficiencies  EPA 
identified  in  the  State's  November  12, 
1993  SIP  submittal.  Thus.  EPA  is 
approving  the  revisions  to  Regulation 
No.  3  submitted  on  November  12,  1993. 
September  29.  1994,  and  January  29, 
1996.  However,  as  discussed  above,  EPA 
is  not  acting  on  Section  IV.C.  of  Part  A 
of  Regulation  No.  3  at  this  time.  For 
further  details,  see  the  Technical 
Support  Document  (TSD)  accompanying 
this  document. 

B.  August  25.  1994  SIP  Submittal  of 
Nonattainment  S'SP  Rules  for  New  and 
Modified  Source'^  of  PM-10  Precursors 

When  the  Act  was  amended  in  1990, 
it  included,  among  other  things,  revised 
requirements  for  nonattainment  areas 
which  are  set  out  in  part  D  of  title  I  of 
the  Act.  It  also  set  out  specific  deadlines 
for  submittals  of  SIP  revisions 
addressing  these  new  requirements, 
including  the  submittal  of 
nonattainment  NSR  rules  for  which  the 
deadlines  varied  depending  on  the  type 
and  designation  of  the  nonattainment 
area.  In  response  to  those  requirements, 
the  Governor  of  Colorado  submitted  a 
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SIP  revision  on  Januarv-  14.  1993  to 
bring  the  State's  nonattainment  NSR 
rules  up  to  date  with  the  requirements 
of  the  amended  Act.  EPA  acted  on  that 
submittal  on  August  18,  1994  (59  FR 
42500).  Specifically,  EPA  approved  the 
State's  nonattainment  NSR  rules  as 
meeting  the  requirements  of  the 
amended  Act  for  the  State's  ozone  and 
carbon  monoxide  areas,  as  well  as  for 
the  Canon  City,  Pagosa  Springs,  and 
Lamar  PM-10  nonattainment  areas. 
However,  EPA  only  partially  approved 
the  State's  NSR  submittal  in  that  action 
for  the  Aspen,  Telluride,  and  Denver 
moderate  PM-10  nonattainment  areas 
because  the  State  had  not  submitted 
NSR  regulations  for  new  and  modified 
major  sources  of  PM-10  precursors  and 
because,  at  the  time  of  publication  of  the 
August  18, 1994  Federal  Register 
document,  EPA  had  not  promulgated 
findings  that  such  sources  of  PM-10 
precursors  did  not  contribute 
significantly  to  exceedances  of  the  PM- 
10  national  ambient  air  quality 
standards  (NAAQS)  in  any  of  these 
three  areas.  '  (See  59  FR  42503-42504 
for  further  details.) 

Since  that  August  18,  1994  Federal 
Register  action,  EPA  has  promulgated 
findings  that  sources  of  PM-10 
precursors  do  not  contribute 
significantly  to  PM-10  NAAQS 
exceedances  in  the  Aspen  and  Telluride 
PM-10  nonattainment  areas  (see  59  FR 
47092-47093.  September  14.  1994,  and 
59  FR  47809,  September  19,  1994, 
respectively),  resulting  in  fully 
approved  NSR  provisions  for  these  two 
PM-10  nonattainment  areas.  However, 
in  the  Denver  moderate  PM-10 
nonattainment  area,  EPA  has  indicated 
that  it  does  consider  major  stationary 
sources  of  PM-10  precursors 
(specifically  oxides  of  nitrogen  (NOx) 
and  sulfur  dipxide  (SO2))  to  contribute 
significantly  to  exceedances  of  the  PM- 
10  NAAQS  (see  58  FR  66331.  December 
20.  1993). 

On  February  17,  1994.  the  State 
adopted  nonattainment  NSR  provisions 
for  new  and  modified  major  sources  of 
PM-10  precursors  (defined  as  SO2  and 
NOx)  in  the  Denver  metropolitan 
moderate  PM-10  nonattainment  area. 
These  Regulation  No.  3  revisions  were 


'  Section  189(e)  of  the  amended  Act  requires  that 
tha  control  requirements  applicable  to  major 
statioiuiy  sources  of  PM-10  must  also  apply  to 
major  stationary  sources  of  PM-10  precursors. 
except  where  the  Administrator  of  EPA  has 
determined  that  such  sources  do  not  contribute 
significantly  to  PM-10  levels  which  exceed  the 
standard  in  the  area.  Any  such  determination  that 
sources  of  PMio  precursors  do  not  contribute 
significantly  is  generally  made  concurrently  with 
EPA's  promulgation  of  an  action  on  a  SIP  submittal 
for  a  PMio  nonattainment  area. 


formally  submitted  to  EPA  for  approval 
into  the  SIP  on  August  25,  1994. 

As  discussed  in  EPA's  August  28, 
1996  proposed  rulemaking  on  the 
State's  submittal.  EPA  believes  the 
States  August  25,  1994  submittal  of 
NSR  revisions  adequately  addresses  all 
of  the  PM-10  precursor  NSR 
requirements  in  the  Denver  moderate 
PM-10  nonattainment  area.  Specifically, 
those  requirements  include  requiring 
new  major  stationary  sources  (based  on 
the  100  ton  per  year  major  source 
threshold)  of  PM-10  precursors  in  the 
Denver  moderate  PM-10  nonattainment 
area,  as  well  as  major  modifications  of 
PM-10  precursors  (based  on  the  major 
modification  significance  levels  for  SO2 
and  NOx),  to  meet  all  of  the 
nonattainment  NSR  permitting 
requirements  (including,  among  other 
things,  application  of  lowest  achievable 
emission  rate  (LAER)  and  the 
requirements  to  obtain  emission  offsets 
providing  a  net  air  auality  benefit). 

The  State  adopted  specific  provisions 
regarding  NSR  offsets  for  new  and 
modified  major  stationary  sources  of 
PM-10  and  PM-10  precursors,  as 
follows:  In  Section  V.F.I,  of  Part  A  of 
Regulation  No.  3  which  identifies  the 
criteria  for  approval  of  all  emissions 
trading  transactions  including  NSR 
offsets,  the  State  added  provisions 
explaining  which  interpollutant  trades 
between  PM-10  and  PM-10  precursors 
are  allowed  for  NSR  offsets. 
Specifically,  Section  V.F.I,  provides 
that  new  or  modified  major  sources  of 
a  PM-10  precursor  can  obtain  offsets 
from  reductions  in  that  same  precursor 
or  in  PM-10.  while  new  or  modified 
major  sources  of  PM-10  can  only  obtain 
offsets  from  reductions  in  PM-10.  This 
is  consistent  with  EPA's  current  policy 
regarding  offsets  for  PM-10. 

However,  the  State  did  adopt  an 
exception  to  this  requirement  in  Section 
V.H.9.  of  Part  A  of  Regulation  No.  3. 
Specifically,  Section  V.H.9.  allows  j 

interpollutant  offsets  other  than  those 
discussed  in  Section  V.F.I,  to  be 
approved  on  a  case-by-case  basis, 
provided  that  the  appHcant 
demonstrates,  on  the  basis  of  EPA- 
approved  methods  where  possible,  that 
the  emissions  increases  for  the  new  or 
modified  source  will  not  cause  or 
contribute  to  a  violation  of  the  NAAQS. 
Section  V.H.9.  further  provides  that  the 
source's  permit  application  will  not  be 
approved  by  the  State  until  written 
approval  has  been  received  from  the 
EPA.  Because  written  approval  will  be 
required  from  EPA  before  a  permit  will 
be  issued  which  allows  an 
interpollutant  trade  for  offsetting  (other 
than  those  trades  allowed  in  Section 
V.F.I.).  EPA  believes  that  it  will  be  able 


to  ensure  any  interpollutant  offsets  will 
meet  the  requirements  of  the  Act 
concerning  NSR.  Thus,  this  exception  is 
acceptable  to  EPA. 

Thus,  EPA  is  fully  approving  the 
State's  nonattainment  NSR  rules  for  the 
Denver  moderate  PM-10  nonattainment 
area.  For  further  details  on  the  State's 
August  25, 1994  SIP  submittal,  see  the 
August  28, 1996  notice  of  proposed 
rulemaking  (61  FR  44266-44267)  and 
the  TSD. 

C.  November  17,  1994  SIP  Submittal 
Revising  the  Definition  of  "Source" 

On  October  14, 1981,  EPA  deleted  the 
dual  source  definition  from  the 
nonattainment  NSR  permitting  ' 

requirements  and  replaced  it  with  the 
plantwide  definition  to  give  States  the 
option  of  adopting  the  plantwide 
definition  of  source  in  nonattainment 
areas  (see  46  FR  50766).  Under  the  dual 
source  definition,  emissions  increases 
that  occurred  either  at  an  individual 
piece  of  process  equipment  or  at  the 
entire  plant  were  reviewed  to  determine 
whether  a  major  modification  had 
occurred.  This  dual  source  definition 
precluded  major  sources  undergoing  a 
modification  at  an  individual  piece  of 
process  equipment  from  considering 
other  emission  decreases  within  the 
plant  in  determining  the  net  emissions 
increase  of  the  modification. 

In  the  October  1981  Federal  Register 
document.  EPA  set  forth  its  rationale  for 
allowing  use  of  the  plantwide  definition 
(46  FR  50766-50769).  EPA  reasoned 
that,  since  part  D  of  the  Act  requires 
States  to  adopt  adequate  SIPs  which 
demonstrate  attainment  and 
maintenance  of  the  NAAQS,  "deletion 
of  the  dual  definition  increases  State 
flexibility  without  interfering  with 
timely  attainment  of  the  ambient 
standards  and  so  is  consistent  with  part 
D"  (46  FR  50767).  EPA  also  added  that, 
by  bringing  more  plant  modifications 
into  the  NSR  permitting  process,  the 
dual  source  definition  may  discourage 
replacement  of  older,  dirtier  processes 
and,  hence,  retard  not  only  economic 
growth  but  also  progress  toward  clean 
air.  Last,  EPA  pointed  out  that,  under 
the  plantwide  definition,  new 
equipment  would  still  be  subject  to  any 
applicable  new  source  performance 
standard  (NSPS).  Thus,  EPA  regarded 
changing  to  the  plantwide  definition  as 
presenting,  at  the  very  worst, 
environmental  risks  that  were 
manageable  because  of  the  independent 
impetus  to  create  adequate  part  D  plans 
and,  at  best,  the  potential  for  air  quality 
improvements  driven  by  the 
marketplace.  In  1984,  the  Supreme 
Court  upheld  EPA's  action  as  a 
reasonable  accommodation  of  the 
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conflicting  purposes  of  part  D  of  the  Act 
and,  hence,  well  within  EPA's  broad 
discretion.  Chevron,  U.S.A.,  Inc.  v. 
NRDC,  Inc.,  104  S.Ct.  2778. 

Consequently,  on  November  17, 1994, 
Colorado  submitted  revisions  to  the 
Common  Provisions  Regulation  and 
Regulation  No.  3  to  change  from  the 
dual  definition  of  "source"  to  the 
plantwide  "source"  definition  in  its 
nonattainment  NSR  permitting 
requirements. 

In  the  October  14,  1981  Federal 
Register  which  deleted  the  dual  source 
definition  from  the  Federal 
nonattainment  NSR  permitting 
requirements,  EPA  ruled  that  a  State 
wishing  to  adopt  a  plantwide  definition 
generally  has  complete  discretion  to  do 
so.  and  it  set  only  one  restriction  on  that 
discretion.  If  a  State  had  specifically 
projected  emission  reductions  from  its 
NSR  program  as  a  result  of  a  dual  source 
or  similar  definition  and  had  reUed  on 
those  reductions  in  an  attainment 
strategy  that  EPA  later  approved,  then 
the  State  needed  to  revise  its  attainment 
strategy  as  necessary  to  accommodate 
reduced  NSR  permitting  under  the 
plantwide  definition  (see  46  FR  50767 
and  50769). 

This  1981  ruling  allowing  States  to 
adopt  a  plantwide  definition  assumed 
that  nonattainment  areas  already  had,  or 
shortly  would  have,  approved  part  D 
plans  in  place.  However,  the  Act  was 
amended  in  1990,  creating  new 
requirements  and  deadlines  for 
submittal  of  attainment  plans  for  areas 
which  were  not  in  attainment  of  the 
NAAQS.  In  light  of  these  changes,  EPA 
will  now  approve  adoption  of  the 
plantwide  definition  into  SIPs  for 
nonattainment  areas  that  need  but  lack 
adequate  part  D  attainment  plans 
approved  by  EPA  only  if  the  State  has 
demonstrated  that  it  is  making,  and  will 
continue  to  make,  reasonable  efforts  to 
adopt  and  submit  complete  plans  for 
timely  attainment  in  these  areas. 

For  the  majority  of  Colorado's 
nonattainment  areas  that  are  required  to 
have  part  D  attainment  plans,  the  State 
has  EPA-approved  part  D  plans.  The 
only  areas  for  which  the  State  does  not 
yet  have  fully  approved  part  D 
attainment  plans  are  the  Denver  PM-10, 
Denver  carbon  monoxide  (CO), 
Longmont  CO,  and  Steamboat  Springs 
PM-10  nonattainment  areas.  The  State 
has  submitted  part  D  plans  for  all  of 
these  areas,  but  EPA  has  not  yet 
completed  action  on  these  submittals. 
Thus,  EPA  believes  the  State  has 
adequately  demonstrated  that  it  has 
made,  and  will  continue  to  make, 
reasonable  efforts  to  get  an  approved 
part  D  attainment  plan  in  place  for  these 
areas. 


Further,  the  State  has  certified  that  it 
did  not,  and  will  not,  rely  on  any 
emissions  reductions  from  the  operation 
of  the  NSR  program  using  the  dual 
source  definition  in  any  of  its 
nonattainment  area  demonstrations  of 
attainment.  EPA's  examination  of  the 
State's  attainment  demonstrations 
confirmed  the  State's  certification. 
Therefore,  EPA  believes  it  is  appropriate 
to  approve  Colorado's  switch  to  a 
plantwide  definition  of  source  in 
accordance  with  EPA's  1981  action, 
inasmuch  as  the  State  has  demonstrated 
that  it  is  making,  and  will  continue  to 
make,  reasonable  efforts  to  get  approved 
part  D  attainment  plans  in  place  for  all 
of  its  nonattainment  areas. 

II.  Final  Action 

EPA  is  approving  the  revisions  to 
Colorado's  construction  permitting 
program  in  Regulation  No.  3  submitted 
on  November  12.  1993,  August  25,  1994, 
September  29,  1994,  November  17. 
1994,  and  January  29,  1996.  EPA  is  also 
approving  the  revisions  to  the  Common 
Provisions  Regulation  submitted  on 
November  17,  1994.  However,  for  the 
reasons  discussed  above.  EPA  is  taking 
no  action,  at  this  time,  on  Section  FV.C. 
of  Part  A  of  Regulation  No.  3. 

EPA  would  also  like  to  clarify  its 
action  regarding  the  State's  provisions 
for  trading  of  emission  reduction  credits 
in  Section  V.  of  Part  A  of  Regulation  No. 
3.  The  State  initially  submitted  those 
provisions  to  EPA  on  November  17, 
1988,  along  with  other  revisions  to 
Regulation  No.  3,  for  approval  as  a 
generic  emissions  trading  rule. 
However,  in  EPA's  June  17  1992 
rulemaking  on  the  State's  November  17, 
1988  SIP  submittal,  EPA  stated  that  the 
State's  emission  reduction  credit  trading 
rule  was  only  being  approved  as  a  rule 
which  requires  case-by-case  SIP 
revisions  for  approval  of  all  bubbles. 
(See  57  FR  26999.)  In  the  SIP  submittals 
being  acted  on  in  this  action,  the  State 
did  not  submit  any  revisions  intended 
to  change  EPA's  June  17,  1992 
rulemaking  regarding  the  State's 
emissions  trading  provisions.  Thus,  in 
this  action,  EPA  is  only  approving 
Section  V.  of  Part  A  as  a  rule  that 
requires  case-by-case  SIP  revisions  for 
approval  of  all  bubbles. 

Also  in  this  action,  EP.^  is  revising  40 
CFR  52.320  to  list  in  the  "Incorporation 
by  reference"  section  various  sections  of 
the  Common  Provisions  Regulation  that 
EPA  approved  in  past  actions  but  that 
EPA  did  not  list  in  the  CFR,  as  follows: 

A.  Section  LA.  and  the  definitions  of 
"emission  control  regulation"  and 
"volatile  organic  compound,"  which 
were  part  of  the  State's  January  14,  1993 
SIP  submittal  that  EPA  approved  on 


August  18,  1994  (59  FR  42500-42506); 
and 

B.  The  definitions  of  "baseline  area" 
and  "reconstruction,"  which  were  part 
of  the  State's  April  9, 1992  SIP  submittal 
that  EPA  approved  on  September  27, 
1993  (58  FR  50269-50271). 

Last,  EPA  is  deleting  two  NSR  rule 
disapprovals  Usted  at  40  CFR  52.324(c) 
and  52.343(a)(1).  Tie  State  corrected 
deficiencies  in  these  rules  in  its  January 
14,  1993  SIP  submittal,  which  EPA 
approved  on  August  18,  1994  (see  59  FR 
42504)  Therefore,  these  disapprovals  no 
longer  apply  to  Colorado's  NSR 
program. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SEP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

III.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  t)een  classified  as  a 
Table  3  action  for  signatiu*  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Att 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600,  et  seq.,  EPA  must  prepare 
a  regulator)'  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Altemati  ely,  EPA  may  certify 
that  the  rule  will  i.ot  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act, 
preparation  of  a  "^ulatory  flexibility 
analysis  would  constitute  Federal 
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inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (1976):  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  nde"  as  deHned  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  24.  1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afiiect  the  finality  of  this  riiie  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 


for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Incorporadon  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Dated.  December  5.  1996. 
Jack  W.  McGraw, 

Acting  Regional  Administrator 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— lAMENDEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q^, 

Subpart  Q — Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(72)  to  read  as 
follows: 

§52.320    Identification  of  plan. 

(c)  *  *  • 

(72)  Chi  November  12.  1993,  August 
25,  1994.  September  29.  1994, 
November  17,  1994,  and  January  29. 
1996,  the  Governor  of  Colorado 
submitted  revisions  to  the  State's 
construction  permitting  requirements  in 
Regulation  No.  3  and  the  Common 
Provisions  Regulation.  These  revisions 
included  nonattaixunent  new  source 
review  permitting  requirements  for  new 
and  modified  major  sources  of  PM-10 
precursors  locating  in  the  Denver 
moderate  PM-10  nonattainment  area, 
changing  from  the  dual  source 
definition  to  the  plantwide  definition  of 
source  in  nonattainment  new  source 
review  permitting,  other  changes  to 
Regulation  No.  3  to  make  the 
construction  permitting  program  more 
compatible  with  the  State's  title  V 
operating  permit  program,  and 
correction  of  deficiencies.  In  addition, 
the  Governor  submitted  revisions  to  the 
Common  Provisions  Regulation  on  April 
9,  1992  and  January  14,  1993. 

(i)  Incorporation  by  reference. 

(A)  Common  Provisions  Regiilation,  5 
CCR  1001-2,  Section  I.G.,  definitions  of 
"baseline  area"  and  "reconstruction;" 
adopted  10/17/91.  effiective  11/30/91. 

(B)  Common  F^rovisions  Regulation,  5 
CCR  1001-2.  Section  I.G.,  definitions  of 

'net  emissions  increase"  and 


"stationary  source;' 
effective  9/30/92. 


adopted  8/20/92, 


(C)  Common  Provisions  Regulation,  5 
CCR  1001-2,  Section  I.A.  and  Section 
I.e.,  definitions  of  "emission  control 
regulation"  and  "volatile  organic 
compound;"  adopted  11/19/92,  effective 
12/30/92. 

(D)  Regulation  No.  3,  Air  Contaminant 
Emissions  Notices,  5  CCR  1001-5, 
revisions  adopted  8/18/94,  effective 
9/30/94,  as  follows:  Part  A  (with  the 
exception  of  Section  IV.C.)  and  Part  B. 
This  version  of  Regidation  No.  3.  as 
incorporated  by  reference  here, 
supersedes  and  replaces  all  versions  of 
Regulation  No.  3  approved  by  EPA  in 
previous  actions. 

(E)  Regulation  No.  3.  Air  Contaminant 
Emissions  Notices,  5  CCR  1001-5, 
revisions  adopted  on  3/16/95,  effective 
5/30,'95,  as  follows:  Part  A:  Sections 
I.B.12.,  I.B.31.,  I.B.32.,  I.B.35.B..  I.B.36., 
I.B.37.,  IB. 41.,  I.B.50.,  I.B.57.,  I.B.66., 
n.D.5.c.,  n.D.5.d.,  V.B.,  V.C.6..  V.C.IO.. 
V.E.l.c,  V.E.l.d.,  V.H.4.  through  V.H.8., 
V.I.I. ,  Vl.C.l.f.,  and  VD.A.;  Part  B: 
Sections  m.D.2.,  III.D.3.,  IV.B.4.,  IV.C.1., 
rV.D.l.a.,  IV.D.2.c.(i)(E),  IV.D.4.a.,  and 
IV.J. 

(ii)  Additional  material. 

(A)  July  3, 1995  letter  from  Martha  E. 
Rudolph,  First  Assistant  Attorney 
General,  Colorado  Office  of  the  Attorney 
General,  to  Jonah  Staller,  EPA. 


§52.324    [Amended] 

3.  Section  52.324  is  amended  by 
removing  paragraph  (c). 

4.  Section  52.329  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§52.329    Rules  and  regulations. 

*        •        *        •        « 

(b)  On  January  14,  1993  and  on 
August  25, 1994,  the  Goveriior  of 
Colorado  submitted  revisions  to  the 
State's  nonattainment  new  source 
review  permitting  regulations  to  bring 
the  State's  regulations  up  to  date  with 
the  1990  Amendments  to  the  Clean  Air 
Act.  With  these  revisions,  the  State's 
regulations  satisfy  the  part  D  new  source 
review  permitting  requirements  for  the 
Denver  metropolitan  moderate  PM-10 
nonattainment  area. 

§52.349    [AnMOdMl] 

5.  Section  52.343  is  amended  by 
removing  paragraph  (a)(l}  and  by 
redesignating  paragraphs  (a)(2),  (a)(3), 
and  (a)(4)  as  (a)(1),  (a)(2)  and  (a)(3) 
respectively. 

[FR  Doc.  97-1084  Filed  1-17-97;  8:45  am] 
tH  iifM  OOOC  I 
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40  CFR  Part  52 
[KY-002-0649a;  FRL-6653-«] 

Approval  and  Promulgation  of 
Revisions  to  the  Commonwealth  of 
Kentucky's  State  Implementation  Plan 
(SIP) 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  June  19,  1996,  the 
Commonwealth  of  Kentucky  through 
the  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
(KNREPC)  submitted  revisions  to  the 
Kentucky  SIP.  This  revision  exempts 
acetone  and  perchloroethylene 
(tetrachloroethylene)  from  the  list  of 
compounds  regulated  as  volatile  organic 
compounds  (VOC)  for  ozone  control 
purposes. 

DATES;  This  action  will  be  effective 
March  24,  1997  unless  adverse  or 
critical  comments  are  received  by 
February  20,  1997.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Kimberly  Bingham  at  the  EPA  Region  4 
address  listed  below.  Copies  of  the 
material  submitted  by  iCNREPC  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agencv,  401  M  Street,  SVV, 
Washington  DC  20460. 
Environmental  Protection  Agency, 
Atlanta  Federal  Center,  Region  4  Air 
Planning  Branch,  100  Alabama  Street, 
Atlanta,  Georgia  30303-3104. 
Natural  Resources  and  Environmental 
Protection  Cabinet,  803  Schenkel 
Lane,  Frankfort.  Kentucky  40601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air 
Pesticides  and  Toxics  Management 
Division,  Region  4,  Environmental 
Protection  Agency,  100  Alabama  Street, 
SW.  Atlanta.  Georgia  30303-3104.  The 
telephone  number  is  (404)  562-9038. 
SUPPLEMENTARY  INFORMATION:  On  June 
19,  1996.  the  Commonwealth  of 
Kentucky  through  the  KNREPC 
submitted  revisions  to  the  Kentucky 
SIP.  The  EPA  is  approving  the  following 
revisions  to  the  Kentucky  SIP.  401  KAR 
Chapters  50,  51,  59,  61,  63,  and  65  were 
amended  to  add  acetone  and 
perchloroethylene  (tetrachloroethylene) 
to  the  list  of  compounds  excluded  from 
the  definition  of  VOC  on  the  basis  that 
these  compounds  have  been  determined 
to  have  negligible  phctochemical 


reactivity.  Hence,  acetone  and 
perchloroethylene  will  be  excluded  as  a 
VOC  for  ozone  control  purposes.  The 
EPA  published  notices  in  the  Federal 
Register  on  June  16,  1995,  (60  FR  31633) 
and  February  7,  1996,  (61  FR  4590),  that 
document  the  Agency's  decision  to  add 
acetone  and  perchloroethylene  to  this 
list  of  excluded  compounds, 
respectively. 

Final  Action 

The  EPA  is  approving  the 
aforementioned  revisions  because  thev 
meet  the  Agency  requirements.  This 
action  is  being  published  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision, 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  March 
24.  1997  unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule  published 
with  this  action.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  oi,  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  March  24.  1997. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  42  U.S.C.  7607  (b)(  1 ). 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  24,  1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(b)(2)). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Marv  Nichols. 
Assi.stant  Administrator  for  .Air  and 
Radiation.  The  Office  of  Management 


and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
crsate  any  new  requirements,  but 
simpiy  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulator^' 
fiexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  ba.se  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co  v   US.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)  and  7410(k)(3). 

Nothing  in  this    ction  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  rpvision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  r^-lation  to  relevant 
statutor>  and  regulatory  requirements. 

Under  the  Regulator*'  Flexibility' Act, 
5  U.S.C.  600  et  seq  ,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  CUnfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Tfirough  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  5>ection  110 
of  the  CA.^.  These  rules  may  bind  Slate, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
EPA  has  examined  \Nhether  the  rules 
being  approved  by  this  action  would 
impose  no  new  requirements,  since 
such  sources  are  already  subject  to  these 
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regulations  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  trom  this 
action,  and  therefore  there  will  be  no 
significant  impact  on  a  substantial 
number  of  small  entities. 

Under  801(a)(l)(.\)  of  the 
Administrative  Procedures  Act  (APAA) 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  .Accounting 
Office  prior  to  publication  of  the  rule  in 
today  s  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  bv  5 
U.S.C.  804(2)  of  the  AP.'^A  as  amended. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone 

Dated:  November  4.  1996. 
A.  Stanley  Meiburg. 

Actmg  Regional  Administrator. 

Chapter  I,  title  40.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  S — Kentucky 

2  Section  52.920  is  amended  by 
adding  paragraph  (c)(85)  to  read  as 
follows: 

§52.920    identification  of  plan. 

*  •  •  •  • 

Ic)  •  *  • 

(85)  The  Commonwealth  of*Centucky 
submitted  revisions  to  the  Kentucky  SIP 
on  June  19.  1996  These  revisions 
involve  changes  to  401  KAR  Chapters 
50.  51,  59.61,63.  and  65. 

(i)  Incorporation  by  reference.  401 
KAR  Chapters  50:010(62).  51.001(62). 
59:001(63).  61:001(63).  63:001(62).  and 
65:001(31)  of  the  Kentucky  regulations 
effective  on  June  6,  1996. 

(ii)  Other  material.  None. 

IFR  Doc.  97-1333  Filed  1-17-97;  8:45  am) 

BtLUNG  COOC  66M-60-P 


40  CFR  Part  52 

[IL14^1a;FRL-5671-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  January  8.  1996.  the  State 
of  Illinois  submitted  to  EPA  a  site- 
specific  State  Implementation  Plan  (SIP) 
revision  request  for  Reynolds  Metals 
Company's  (Reynolds)  McCook  Sheet 
and  Plate  Plant  in  McCook,  Illinois  (in 
Cook  County).  The  purpo.se  of  this 
request  is  to  amend  the  State's  volatile 
organic  material  (VOM)  reasonably 
available  control  technology  (R.\CT) 
requirements  for  Reynolds'  aluminum 
rolling  operations  to  mirror  the  facility's 
Rc^CT  requirements  promulgated  under 
the  Chicago  area  Federal 
Implementation  Plan  (FIP).  VOM.  as 
defined  by  the  State  of  Illinois,  is 
identical  to  "volatile  organic 
compounds"  (VOC),  as  defined  by  EP.^. 
Emissions  of  VOC  react  vcith  nitrogen 
oxides  in  sunlight  to  form  ground-level 
ozone,  commonly  known  as  smog. 
Exposure  to  high  ozone  concentrations 
causes  respiratory  irritation,  especially 
to  children,  seniors,  and  people  with 
asthma  and  other  respiratory  problems. 
RACT  rules  establish  the  lowest  VOC 
emission  limitation  that  major 
stationary  sources  are  capable  of 
meeting  by  the  application  of  control 
technology  that  is  reasonably  available, 
considering  technological  and  economic 
feasibility.  In  this  action,  EPA  is 
approving  the  requested  SIP  revision 
through  a  "direct  final"  rulemaking;  the 
rationale  for  this  approval  is  set  forth  in 
the  "supplementary  information  " 
section  of  this  nilemaking.  Elsewhere  in 
this  Federal  Register.  EPA  is  proposing 
approval  and  solicitmg  comment  on  this 
direct  final  action;  if  adverse  comments 
are  received,  EPA  will  withdraw  the 
direct  final  and  address  the  comments 
received  in  a  new  final  rule,  otherwise, 
no  further  rulemaking  will  occur  on  this 
requested  SIP  revision. 
DATES:  This  final  rule  is  effective  March 
24,  1997  unless  adverse  comments  are 
received  by  February  20.  1997.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  can  be 
mailed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-ISJ).  Air  and 
Radiation  Division,  U.S.  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard.  Chicago.  Illinois.  60604. 


Copies  of  the  SIP  revision  request  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Mark  J.  Palermo  at  (312)  886- 
6082.  before  visiting  the  Region  5 
office.)  U.S.  Environmental  Protection 
Agency.  Region  5.  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard, 
Chicago,  Illinois.  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo.  Air  Programs  Branch 
(AR-18J)  at  (312)  886-6082, 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  29,  1990,  the  EPA 
promulgated  a  FIP  which  contained 
R.\CT  regulations  for  stationary  sources 
located  in  six  northeastern  Illinois 
(Chicago  area)  counties:  Cook.  DuPage, 
Kane.  Lake.  McKenry,  and  Will.' 
Included  in  EPA's  rules  was  a 
requirement  that  major  non-ContioI 
Techniques  Guideline  (CTG)  sources  be 
subject  to  40  CFR  52.741  (s),  (u).  (v).  (w). 
or  (\). '  The  major  non-CTG  limits  in  40 
CFR  52.741  (x)  applied  to  the  hot  and 
cold  aluminum  rolling  operations  at  the 
Reynolds  McCook  facility,  and  required 
the  facility's  rolling  mills  to  meet  an  81 
percent  (%)  reduction  in  uncontrolled 
VOM  emissions.  On  .August  19.  1991, 
Reynolds  requested  that  EPA  reconsider 
the  application  of  40  CFR  52.741(x)  to 
the  facility,  and  on  October  17,  1991, 
Reynolds  requested  that  EPA 
promulgate  site-specific  KACl  limits  for 
the  facility's  hot  and  cold  rolling  mills. 
EPA  agreed  to  reconsider  the  R-^CT 
control  requirements  for  Reynold's 
aluminum  rolling  operations,  and  on 
March  10,  1995,  revised  the  FIP  as  it 
applied  to  Reynolds  by  promulgating 
site-specific  lubricant  .selection  and 
temperature  control  requirements  as 
R.^CT  for  the  facility  (60  FR  at  3042). 
On  November  15.  1990.  Congress 
enacted  amendments  to  the  1977  Clean 
Air  Act;  Public  Law  101-549,  104  Stat, 
2399,  codified  at  42  U.S.C.  7401-7671q 
(Act).  Section  182(b)(2)  of  the  Act 
requires  states  with  moderate  and  above 
ozone  nonattainment  areas  to  adopt 
R-^CT  rules  covering  "major"  sources 
not  already  covered  by  a  CTG  for  all 
areas  designated  nonattainment  for 
ozone  and  classified  as  moderate  or 


'  .\  definition  of  RACT  is  cited  in  a  General 
Preamble-Suppiemeni  on  CTGs.  publi.s.hed  at  44  FR 
at  53761  (September  17.  1979).  RACT  is  defined  as 
the  lowest  emis.siun  limitation  that  a  parlicuiar 
source  is  capable  ti'  meeting  bv  the  application  of 
control  technology  inat  is  reasonably  available, 
considering  technological  and  economic  feasibility. 

•(TGs  are  docimients  published  bv  EP.^  which 
contain  information  on  available  mr  polhiiion 
control  iechnicjues  and  provide  recommendations 
on  what  the  bP.^  considers  the  ■presumptive  norm" 
for  R.^CT.  Sources  which  are  not  covered  by  a  CTG 
are  called  "non-CTG"  sources 


emulsion  r 
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above.  The  Chicago  ozone 
nonattainment  area  (Cook,  DuPage. 
Kane,  Lake,  McHenry,  Will  Counties 
and  Aux  Sable  and  Goose  Lake 
Townships  in  Grundy  County  and 
Oswego  Township  in  Kendall  County)  is 
classified  as  "severe"  nonattainment  for 
ozone,  and,  hence,  is  subject  to  the  Act's 
non-CTG  RACT  requirement.  Under 
Section  182(d),  sources  located  in  severe 
ozone  nonatttainment  areas  are 
considered  "major"  sources  if  they  have 
the  potential  to  emit  25  tons  per  year  or 
more  of  VOC. 

On  October  21,  1993,  and  March  4, 
1994,  the  State  of  Illinois  submitted 
RACT  rules  covering  major  non-CTG 
sources  in  the  Chicago  severe  ozone 
nonattainment  area,  which  includes 
Subparts  PP,  QQ,  RR.  TT,  and  UU  of 
Part  218  of  the  35  Illinois 
Administrative  Code  (lAC),  as  a  revision 
to  the  Illinois  SIP.  These  State  rules 
were  based  on  the  Chicago  FTP  as 
promulgated  on  June  29,  1990.  The  SIP 
revision  was  approved  by  EPA  on 
October  21,  1996  (61  PR  at  54556). 
Included  in  the  SIP  revision  was  section 
218.103,  which  provided  that  if  EPA 
amended  the  June  29,  1990  PEP  for  any 
source,  Illinois  would  adopt  and  submit 
to  EPA  site-specific  SIP  revision 
corresponding  to  that  amendment. 

On  June  9.  1995,  Reynolds  and  the 
Illinois  Environmental  Protection 
Agency  (lEPA)  filed  a  joint  petition  for 
an  adjusted  standard  with  the  Illinois 
Pollution  Control  Board  (Board).  The 
adjusted  standard  petition  requested 
that  Illinois  revise  its  RACT 
requirements  for  Reynolds'  aluminum 
rolling  operations  to  mirror  Reynolds' 
requirements  under  the  March  10,  1995, 
PIP  revision.  A  public  hearing  on  the 
adjusted  standard  petition  was  held  on 
July  18,  1995,  in  Chicago,  Illinois.  On 
September  21,  1995.  the  Board  adopted 
a  Final  Opinion  and  Order,  AS  91-8, 
granting  the  adjusted  standard  requested 
by  Reynolds.  The  adjusted  standard  also 
became  effective  on  September  21,  1995. 

The  lEPA  formally  submitted  the 
adjusted  standard  for  Reynolds  on 
January  8,  1996,  as  a  site-specific 
revision  to  the  Illinois  SIP  for  ozone.  In 
doing  so,  lEPA  intends  to  cover  the 
Act's  Section  182(b)(2)  major  non-CTG 
RACT  requirement  for  Reynolds' 
McCook,  Illinois  facility. 

n.  Analysis  of  SIP  Submittal 

The  adjusted  standard's  requirements 
for  the  Reynolds  McCook  facility  are  as 
follows: 

A.  Hot  Rolling  Mill 

The  Reynolds  facility's  hot  rolling 
operations  must  use  an  oil/water 
emulsion  rolUng  lubricant  not  to  exceed 


15  percent,  by  weight,  of  petroleum- 
based  oil  and  additives.  The  hot  rolling 
operations  must  also  not  exceed  a 
maximum  inlet  sump  rolling  lubricant 
temperature  of  200  degrees  Fahrenheit 
(F).  Compliance  shall  be  demonstrated 
by  a  monthly  analysis  of  a  grab  rolling 
lubricant  sample  from  the  hot  mill  and 
continuous  temperature  reading  of  the 
rolling  lubricant  temperature  measured 
at  or  after  the  inlet  sump  but  prior  to  the 
lubricant  nozzles. 

The  lubricants  at  the  hot  mill  must  be 
sampled  and  tested,  for  the  percentage 
of  oil  and  water,  on  a  monthly  basis. 
ASTM  Method  D95-^3  (Reap'proved 
1990),  "Standard  Test  Method  for  Water 
in  Petroleum  Products  and  Bituminous 
Materials  by  Distillation,"  shall  be  used 
to  determine  the  percent  by  weight  for 
petroleum-based  oil  and  additives. 

B.  Cold  Rolling  Mills 

For  the  Refolds  McCook  facility's 
cold  rolling  mills,  the  rolling  lubricants 
used  must  have  an  initial  and  final 
boiling  point  between  460  and  635 
degrees  F.  To  demonstrate  compliance, 
all  incoming  shipments  of  the  oils  to  be 
used  as  lubricants  must  be  sampled  and 
tested  using  ASTM  86-90  "Standard 
Test  Method  for  Distillation  of 
Petroleum  Products."  Moreover,  a  grab 
sample  of  the  as-applied  rolling 
lubricant  must  be  taken  on  a  monthly 
basis  dunng  any  month  the  mill  is  in 
operation,  and  tested  using  ASTM  86- 
90,  as  well. 

Reynolds'  cold  rolling  mills  must  also 
not  exceed  an  inlet  supply  rolling 
lubricant  temperature  of  150  degrees  F. 
Compliance  with  this  temperature 
control  shall  be  demonstrated  through 
continuous  temperature  readings  of  the 
rolling  lubricant  temperature  measured 
at  or  after  the  inlet  sump  but  prior  to  the 
lubricant  nozzles. 

C.  Coolant  Temperature  Monitoring 

Coolant  temperature  shall  be 
monitored  at  all  of  the  roUing  mills  bv 
use  of  thermocouple  probes  and  chan 
recorder  or  computer  data  system  which 
automatically  record  values  at  least 
every  five  (5)  minutes. 

D.  Recordkeeping  and  Reporting 

The  Reynolds  McCook  facility  must 
mainteiin  records  of  all  emulsion 
formulations,  percent  oil  tests,  and 
rolling  lubricant  temperatures  used  in 
hot  rolling  operations  for  three  years. 
Likewise,  Reynolds  must  maintain 
records  of  rolling  lubricant 
formulations,  distillation  range  tests  for 
incoming  shipments  of  oils  and  as- 
applied  rolling  lubricants,  and  rolling 
lubricant  temperatures  for  three  years. 


as  well.  These  records  shall  be  made 
available  to  lEPA  or  EPA  upon  request. 

If  Reynolds  violates  the  control 
requirements  specified  in  the  adjusted 
standard  for  any  reason,  it  must  submit 
a  wTitten  report  providing  a  description 
of  the  deviation,  along  with  a  date  and 
time,  cause  of  the  deviation,  if  known, 
and  any  corrective  action  taken.  Such 
v^itten  report  shall  be  submitted,  for 
each  calendar  year,  by  May  1  of  the 
following  year,  unless  more  frequent  or 
detailed  reporting  is  required  under 
other  provisions,  including  permit 
conditions. 

E.  Compliance  Date 

Reynolds  shall  comply  with  the  above 
requirements  listed  above  bv  November 
20,1995. 

III.  Final  Action 

The  EPA  has  undertaken  its  analysis 
of  the  site-specific  SIP  revision  request 
for  Reynolds  McCock  facility  and  has 
determined  that  the  VOM  control 
measures  specified  for  ihe  facility's 
aluminum  rolling  mills  is  generally 
consistent  with  the  March  10.  1995,  site- 
specific  PIP  revision  for  the  facility, 
and,  therefore,  constitutes  R.\CT.  On 
this  basis,  this  site-specific  SIP  revision 
is  approvable. 

This  site-specific  SIP  revision  consists 
of  adjusted  standard  .^S  91-8.  which 
was  adopted  on  September  21,  1995, 
and  became  effective  on  September  21. 
1995.  This  adjusted  standard  replaces 
the  requirements  of  section  218  986  of 
the  35  lAC  as  they  apply  to  Reynolds 
McCook  facility's  hot  and  cold 
aluminum  rolling  operations. 

The  EP.^  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  ihis  as  a  noncontjoversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  cntical  comments  be  filed.  This 
action  uiil  br  effective  on  March  24. 
19y7  unless,  by  February  20.  1997, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  rulemaking  that  will 
withdraw  the  final  action.  .Ml  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  sery  ing  as  a  proposed  rule  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
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is  advised  that  this  action  will  be 
effective  on  March  24,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  hv  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  Januarv  19.  1989  (54  FR 
2214-2225).  as  revised  by  a  fuly  10, 
1995.  memorandum  from  Marv  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  this  regulatorv  action  from 
Executive  Order  12866  review. 

B  Regulatory  Flexibility 

Under  the  Regulatorv-  Flexibilitv  Act, 
5  U.S.C.  600  et  seq  .  EP.'K  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sedion  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-Stnte  relationship 
under  the  Act.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds,  i'nion  Electric  Co.  v.  EPA..  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Infunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22.  1995.  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 


includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  .sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law.  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  24,  1997.  Filing  a 
petition  for  reconsideration  bv  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

list  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  17,  1996. 
Michelle  D.  Jordan, 

Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  1.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(132)  to  read'as 
follows: 

§  52.720    Identification  of  plan. 
♦         •         •         »         « 

(c)*   •   * 

(132)  On  January  8,  1996,  Illinois 
submitted  a  site-specific  revision  to  the 
State  Implementation  Plan  establishing 
lubricant  selection  and  temperature 
control  requirements  for  the  hot  and 
cold  aluminum  operations  at  Reynolds 
Metals  Company's  McCook  Shee't  and 
Plate  Plant  in  McCook,  Illinois  (in  Cook 
County),  as  part  of  the  Ozone  Control 
Plan  for  the  Chicago  area. 


(i)  Incorporation  by  reference. 
September  21.  1995,  Opinion  and  Order 
of  the  Illinois  Pollution  Control  Board 
AS  91-8.  effective  September  21.  1995. 

[FR  Doc.  97-1331  Filed  1-17-97;  8:45  am] 
BILUNG  CODE  S56O-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  32  and  53 

[CC  Docket  No.  96-150;  FCC  %-490] 

Accounting  Safeguards  Under  the 
Telecommunications  Act  of  1996 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  On  December  23.  1996,  the 
Commission  adopted  a  Report  and 
Order  ("Order")  establishing  accounting 
safeguards  necessary  to  satisfy  the 
requirements  of  Sections  260  and  271 
through  276  of  the  Communications  Act 
of  1934,  as  amended  by  the 
Telecommunications  Act  of  1996  ("1996 
Act").  This  Order  prescribes  the  way 
incumbent  local  exchange  carriers, 
including  the  Bell  Operating  Companies 
("BOCs"),  must  account  for  transactions 
with  affiliates  involving,  and  allocate 
costs  incurred  in  the  provision  of,  both 
regulated  telecommunications  services 
and  nonregulated  services,  including 
telemessaging,  interLATA 
telecommunications,  information, 
manufacturing,  electronic  publishing, 
alarm  monitoring  and  pavphone 
.services,  to  ensure  compliance  with  the 
1996  Act. 

EFFECTIVE  DATE:  The  requirements  and 
regulations  established  in  this  Order 
shall  become  effective  upon  approval  by 
0MB  of  the  new  information  collection 
requirements  adopted  herein,  but  no 
sooner  than  February  20,  1997.  The 
Commission  will  publish  a  document  at 
a  later  date  establishing  the  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ehrlich.  .Attorney/ Ad  visor. 
Accounting  and  Audits  Division, 
Common  Carrier  Bureau,  (202)  418- 
0385.  For  additional  information 
concerning  the  information  collections 
contained  in  this  Report  and  Order 
contact  Dorothy  Conway  at  202-418- 
0217,  or  via  the  Internet  at 
dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This 
Report  and  Order  contains  new  or 
modified  information  collections  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
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(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding.  This  is  a  summary  of  the 
Commission's  Report  and  Order 
adopted  December  23.  1996,  and 
released  December  24,  1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Public  Reference  Room  (Room 
239),  1919  M  St.,  N.W.,  Washington, 
D.C.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Coromission's  copy  contractor, 
hitemational  Transcript  Service  (202) 
857-3800  1919  M  Street,  N.W.,  Suite 
246.  Washington,  D.C,  20554. 


Paperwork  Reduction  Analjrsis 

This  Report  and  Order  contains  either 
a  new  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  Order,  as  required  by  the  Paperwork 
Reduction  At  of  1995,  PubUc  Law  No. 
104-12.  Written  comments  by  the 
public  on  the  information  collections 
are  due  30  days  after  date  of  publication 
in  the  Federal  Register.  OMB 
notification  of  action  is  due  March  24. 
1997.  Comments  should  address:  (1) 
Whether  the  new  or  modified  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 


the  Commission,  including  whether  the 
information  shall  practical  utility';  (b) 
the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utiUty,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  resp>ondents 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  3060-0734 

Title:  Implementation  of  the 
Telecommunications  Act  of  1996; 
Accounting  Safeguards  Under  the 
Telecommunications  Act  of  1996. 

Form  No.:  N/A. 

Type  of  Review:  Revision. 

Respondents:  Businesses  or  other  for 
profit. 


SectionAitte 


No.  of  re- 
spondents 


Est.  time  per 

Response 

(fws.) 


Total  annual 
txjrden  (hrs.) 


Affiliate  Company,  Books,  Records  &  Accounts,  Section  272  

Affiliate  Company,  Books,  Records  &  Accounts,  Section  274  

Est.  Fair  Market,  Value — Recordkeeping 

Arms'  Lerigtti  Requirement  

Btenntal  Federal/State  Audif  Audit  Planning/  Audit  Analysis  &  Evaluabon 

Filing  Written  Contract 

Compliance  Audit  

Report  of  Exceptk)ns 

lO-K  Requirement  


20 
7 

20 
7 

7 
7 
7 
7 

7 


6.056.25 

6,056.25 

24 

72 

250 

1 

250 

80 

1.711 


121,125 

42,383.75 

480 

504 

1,750 

7 

1,750 

560 

11.977 


Total  A.nnual  Burden:  180,536.75 
Hours. 

Estimated  Costs  Per  Respondents: 
$632,500. 

Needs  and  Uses:  The  information  that 
subject  carriers  are  required  to  submit 
under  the  Order  will  enable  the 
Commission  to  ensure  that  the 
subscribers  to  regulated 
telecommunications  services  do  not 
bear  the  costs  of  these  new  nonregulated 
services  and  that  transactions  between 
affiUates  and  carriers  will  be  at  prices 
that  do  not  ultimately  result  in  unfair 
rates  being  charged  to  ratepayers.  If  the 
information  "ollections  in  this 
submission  are  not  conducted,  or 
conducted  less  frequently,  the 
Commission  would  not  be  able  to 
prevent  cross-subsidization  between 
these  new  nonregulated  activities  and 
the  local  exchange  carriers'  regulated 
operations  and  the  Commission  would 
not  be  in  compUance  with  the  1996  Act. 
The  Commission  concludes  that  the 
burden  on  the  BOCs  and  incumbent 
local  exchange  carriers  to  comply  with 
these  rules  will  be  minimal. 

Regulatory  Flexibility  Analysis 

We  have  determined  that  Section 
605(b)  of  the  Regulatory  Flexibility  Act 
of  1980,5  U.S.C.  §  605(b).  does  not 


apply  to  these  rules  because  they  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Under  the  Small  Business  Act, 
a  "small  business  concern  "  is  one  that: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration.  Entities 
directly  subject  to  these  rule  changes  are 
engaged  in  the  provision  of  local 
exchange  and  exchange  access 
telecommunications  services.  These 
entities  are  generally  large  corporations 
that  are  dominant  in  their  fields  of 
operations  and  thus,  are  not  "small 
entities"  as  defined  by  the  Act.  While 
these  companies  may  have  fewer  than 
1,500  employees  and  thus  fall  within 
the  SBA's  definition  of  small 
telecommunications  entity,  we  do  not 
beUeve  that  such  entities  should  be 
considered  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  Because  the  small  inciunbent  local 
exchange  carriers  subject  to  these  rules 
are  either  dominant  in  their  field  of 
operations  or  are  not  independently 
owned  and  operated,  they  should  be 
excluded  from  the  definition  of  "small 
entity"  and  "small  business  concerns." 
Moreover,  to  the  extent  that  small 


telephone  companies  will  be  affected  by 
these  rules,  we  hereby  certif>'  that  these 
rules  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  "small  entities."  Although  we  do  not 
find  that  the  Regulator^'  Flexibility  Act 
is  apphcable  to  this  proceeding,  this 
Commission  has  an  ongoing  concern 
with  the  effect  of  its  rules  and  regulation 
on  small  business  and  the  customers  of 
the  regulated  rirriers  as  is  evidenced  by 
this  proceeding. 

Summary  of  Report  and  Order 

I.  Safeguards  for  Integrated  Operations 

The  Order  estabUshes  accounting 
safeguards  for  telemessaging,  certam 
interLATA  telecommunications  and 
information,  alarm  monitoring,  and 
payphone  ser\'ices  that  the  BOCs  and 
other  incumbent  local  exchange  carriers 
may  provide  on  an  integrated  basis  in 
accordance  with  sections  260,  271.  275 
and  276  of  the  1996  Act.  It  concludes 
that  our  existing  cost  allocation  rules 
satisfy  the  requirements  of  these 
sections  that  certain  competitive 
telecommunications  and  information 
services  not  be  subsidized  by 
subscribers  to  regulated 
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telecommunications  services.  In  general, 
our  current  cost  allocation  rules  help 
ensure  that  interstate  ratepayers  do  not 
bear  the  costs  and  risks  of  the  telephone 
companies'  nonregulated  activities  by 
prescribing  how  telecommunications 
carriers  must  separate  the  costs  of 
certain  regulated  activities  from  the  _ 
costs  of  nonregulated  activities.  Under 
these  ru'es,  incumbent  local  exchange 
carriers  may  not  apportion  the  costs  of 
nonregulated  activities  to  regulated 
products  and  services.  We  discuss 
below  the  application  of  our  cost 
allocation  rules  to  services  permitted 
under  sections  260,  271,  275,  and  276. 

Section  260 — Telemessaging  Service 

Section  260(a)(1)  provides  that  each 
incumbent  local  exchange  carrier 
providing  telemessaging  service  "shall 
not  subsidize  its  telemessaging  ser\'ice 
directly  or  indirectly  from  its  telephone 
exchange  service  or  its  exchange 
access."  "Telemessaging  service" 
includes  voice  mail  and  voice  storage 
and  retrievaJ  services,  and  any  live 
operator  services  used  to  record, 
transcribe,  or  relay  messages.  The  Order 
concludes  that  our  existing  accounting 
safeguards  will  effectively  prevent 
cross-subsidization  of  telemessaging 
services  in  accordance  with  section 
260(a)(1).  Our  existing  Part  64  cost 
allocation  rules  are  designed  to  prevent 
cross-subsidization  of  nonregulated 
activities  such  as  telemarketing  by 
establishing  a  methodology  for 
allocating  joint  and  common  costs 
between  regulated  and  nonregulated 
activities.  Under  our  cost  allocation 
rules,  carriers  must  assign  costs  directly, 
wherever  possible,  to  regulated  or 
nonregulated  activities.  If  costs  cannot 
be  directly  assigned,  they  are  considered 
"common  costs"  and  must  be  placed  in 
homogenous  cost  pools.  The  carrier 
must  then  divide  the  costs  in  each  pool 
between  regulated  and  nonregulated 
activities  using  formulas  or  factors 
known  as  "allocators."  Whenever 
possible,  common  costs  must  be  directly 
attributed  based  upon  a  direi:t  ar\alvsis 
of  the  origins  of  those  costs.  Common 
costs  that  cannot  be  directly  attributed 
must  be  indirectly  attributed  based  on 
an  indirect,  but  cost-causative,  linkage 
to  another  cost  pool  or  pools  for  which 
a  direct  assignment  or  attnbution  is 
possible.  Only  if  direct  or  indirect 
attribution  factors  are  not  available  may 
the  carrier  allocate  a  pool  of  common 
costs  using  what  is  known  as  a  "general 
allocator." 

Section  271—lnterLATA 
Telecommunications  Services 

Section  254(k)  prohibits 
telecommunications  carriers  from  using 


"services  that  are  not  competitive  to 
subsidize  services  that  are  subject  to 
competition."  The  Order  concludes  that 
section  254(k)  bars  all  incumbent  local 
exchange  carriers,  including  BOCs.  from 
subsidizing  competitive  interLATA 
telecommunications  services,  such  as 
out-of-region  services  and  certain  types 
of  incidental  interLATA  services,  with 
revenues  from  exchange  services  and 
exchange  access  that  are  not  subject  to 
competition.  Moreover,  it  concludes 
that  our  cost  allocation  rules,  as 
outlined  above,  should  applv  to 
interLATA  telecommunications 
services,  including  out-of-region 
services  and  certain  types  of  incidental 
services,  that  may  be  provided  by 
incumbent  local  exchange  carriers  on  an 
integrated  basis.  However,  in  order  to 
protect  against  improper  cost  allocations 
from  one  regulated  activity  to  another 
regulated  activity,  we  will  now  treat 
both  out-of-region  and  certain  types  of 
incidental  interLATA  services  that  may 
be  provided  by  incumbent  local 
exchange  carriers  on  an  integrated  basis 
like  nonregulated  activities. 

Section  272(e)(3}— Imputation  of 
Charges 

Section  272(e)(3)  requires  that  "fal 
Bell  operating  company  *    *   *  impute 
to  itself  (if  using  [exchange]  access  for 
its  provision  of  its  own  services),  an 
amount  for  access  that  is  no  less  than 
the  amount  charged  to  any  unaffiliated 
interexchange  carriers  for  cuch  service." 
The  Order  concludes  that  to  record 
imputed  exchange  access  charges 
required  under  section  272(e)(3).  BOCs 
should  debit  the  nonregulated  operating 
revenue  account  by  thf  amount  of  the 
imputed  exchange  access  charges  and 
credit  the  regulated  revenue  account  bv 
the  amount  of  the  imputed  exchange 
access  charges.  By  requiring  BOCs  to 
account  for  imputed  exchange  access 
charges  in  this  manner,  the  accounting 
for  this  imputed  revenue  will  be 
consistent  with  our  current  accounting 
rules  for  imputing  revenues  derived 
from  services  provided  to  nonregulated 
affiliates.  Where  a  BOC  charges  different 
rates  to  different  unaffiliated  carriers  for 
access  to  its  telephone  exchange  service, 
the  BOC  must  impute  to  its  integrated 
operations  the  highest  rate  paid  for  such 
access  by  unaffiliated  carriers.  In 
determining  the  highest  rate  paid  by 
unaffiliated  carriers,  the  BOC  may 
consider  the  comparability  of  the 
service  provided.  If,  for  example,  rates 
charged  unaffiliated  carriers  var>'  based 
on  the  volume  purchased,  the  BOC  may 
consider  comparable  volume  in 
determining  the  highest  rate  to  impute 
to  its  integrated  operations. 
Accordingly,  a  BOC  may  take  advantage 


of  the  same  volume  discount  purchases 
offered  to  its  interLATA  affiliate  and 
other  unaffiliated  carriers 

Section  275 — Alarm  Monitoring 
Services 

Section  275(e)  defines  "alarm 
monitoring  service"  as  "a  service  that 
uses  a  device  located  at  a  residence, 
place  of  business,  or  other  fixed 
premises  (1)  to  receive  signals  from 
other  devices  located  at  or  about  such 
premises  regarding  a  possible  threat  at 
.such  premises  to  life,  safety,  or 
property,  from  burglary,  fire,  vandalism, 
bodily  injury,  or  other  emergency,  and 
(2)  to  transmit  a  signal  regarding  such 
threat  by  means  of  transmission 
facilities  of  a  local  exchange  carrier  or 
one  of  its  affiliates  to  a  remote 
monitoring  center  to  alert  a  person" 
about  the  emergency.  Section  275(b)(2) 
specifies  that  an  incumbent  local 
exchange  carrier  engaged  in  the 
provision  of  alarm  monitoring  services 
"not  subsidize  its  alarm  monitoring 
services  either  directly  or  indirectly 
from  telephone  exchange  service 
operations."  As  with  the  prohibition 
against  subsidizing  telemessaging 
services,  the  Order  concludes  that  our 
present  Part  64  cost  allocation  rules  will 
adequately  safeguard  against  the 
subsidies  prohibited  by  section 
275(b)(2). 

Section  276 — Payphone  Services 

Section  276(a)(1)  states  that  "any  Bell 
operating  company  that  provides 
payphone  service  shall  not  subsidize  its 
payphone  service  directly  or  indirectly 
from  its  telephone  exchange  service 
operations  or  its  exchange  access 
operations."  To  implement  the 
prohibition,  section  276(b)(1)(C)  directs 
the  Commission  to  prescribe 
nonstructural  safeguards  for  BOC 
payphone  service  that,  "at  a  minimum, 
include  the  nonstructural  safeguards 
equal  to  those  adopted  in  the  Computer 
Inquiry-III  (CC  Docket  No.  90-623) 
proceeding."  In  Computer  III,  we 
examined  our  regulatory  regime  for  the 
provision  of  enhanced  services  and 
replaced  our  previous  requirements 
with  a  series  of  nonstructural 
safeguards.  These  safeguards  included 
the  Part  64  cost  allocation  rules  and  the 
affiliate  transactions  rules.  Our 
experience  with  accounting  safeguards 
in  Computer  III  has  demonstrated  that 
these  safeguards  can  effectively  guard 
against  the  subsidization  of  competitive 
activities  by  regulated  ratepayers,  which 
section  276  prohibits.  Accordingly,  the 
Order  concludes  that  we  should  apply 
accounting  safeguards  identical  to  those 
adopted  in  Computer  III  to  BOCs  and 
incumbent  local  exchange  carriers 
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providing  payphone  service  on  an 
integrated  basis. 

II.  Safeguards  for  Separated  Operations 

Previously,  we  adopted  rules  to 
govern  how  carriers  record  costs  when 
conducting  business  with  nonregulated 
affiliates.  These  affiliate  transactions 
rules  were  designed  to  protect 
ratepayers  from  subsidizing  the 
competitive  ventures  of  incumbent  local 
exchange  carriers'  affiliates.  The  affiliate 
transactions  rules  do  not  require  carriers 
or  their  affiliates  to  charge  any 
particular  price  for  assets  transferred  or 
services  provided;  rather,  the  rules 
require  carriers  to  use  certain  specified 
valuation  methods  in  determining  the 
amounts  to  record  in  their  Part  32 
accounts,  regardless  of  the  prices 
charged.  The  Order  concludes  that, 
■"except  where  the  1996  Act  imposes    . 
specific  additional  requirements,  our 
current  affiliate  transactions  rules 
generally  satisfy  the  statute's 
requirement  of  safeguards  to  ensure  that 
these  services  are  not  subsidized  by 
subscribers  to  regulated 
telecommunications  services.  However, 
the  Order  adopts  several  modifications 
to  our  current  affiliate  transactions 
rules,  as  discussed  more  fully  below. 
These  modifications  apply  to  all 
transactions  between  incumbent  local 
exchange  carriers  currently  subject  to 
these  rules  and  their  affiliates,  not  just 
to  transactions  between  BOCs  and  their 
affiliates  required  under  the  Act. 

Section  272 — Manufacturing  and 
InterLATA  Services 

Section  272(b)(5)  of  the  1996  Act 
requires  that  transactions  between  a 
BC)C  and  its  affiliates  engaged  in  the 
manufacturing  activities,  origination  of 
interLATA  telecommunications 
services,  and  offering  of  interLATA 
information  services  described  in 
section  272(a)(2)  be  conducted  on  "an 
arm's  length  basis."  The  Order 
concludes  that  our  affiliate  transactions 
rules  will  ensure  compliance  witli  the 
"arm's  length"  requirement  of  section 
272(b)(5).  Furthermore,  in  order  to 
satisfy  section  272(b)(5)'s  requirement 
that  transactions  between  section  272 
affiliates  and  the  HOC  of  which  they  are 
an  affiliate  be  "reduced  to  vn'iting  and 
available  for  public  inspection,"  the 
Order  requires  the  separate  affiliate,  at 
a  minimum,  to  provide  a  detailed 
written  description  of  the  asset  or 
service  transferred  and  the  terms  and 
conditions  of  the  transaction  on  the 
Internet  within  10  days  of  the 
transaction  through  the  company's 
home  page.  The  description  of  the  asset 
or  service  and  the  terms  and  conditions 
of  the  transaction  should  be  sufficiently 


detailed  to  allow  us  to  evaluate 
compliance  with  our  accounting  rules. 
This  information  must  also  be  made 
available  for  public  inspection  at  the 
principal  place  of  business  of  the  BOC, 
along  with  a  certification  statement 
described  in  the  Order.  While  section 
272(b)(5)  requires  BOCs  to  reduce  their 
transactions  to  writing  and  make  them 
"available  for  public  inspection,"  we 
will  protect  the  confidential  information 
of  BOCs,  as  well  as  other  incumbent 
local  exchange  carriers. 

Changes  to  the  Affiliate  Transactions 
Rules 

Prevailing  Price 

Under  our  current  affiliate 
transactions  rules.  BOCs  may  use.  under 
certain  circumstances,  the  "prevailing 
price"  method  as  a  valuation  method  for 
recording  affiliate  transactions  between 
themselves  and  their  affiliates  engaged 
in  activities  described  in  section 
272^a)(2).  The  prevailing  pricu  describes 
the  price  at  which  a  company  offers  an 
asset  or  service  to  the  general  public. 
Prevailing  price  currently  represents 
just  one  component  in  the  hierarchy  of 
methods  for  valuing  transactions 
between  a  carrier  and  its  affiliate.  A 
carrier  subject  to  our  current  affiliate 
transactions  rules  currently  uses  one  of 
the  following  methods  to  value  asset 
transfers  for  regulated  accounts:  (1) 
Tariffed  rates,  (2)  prevailing  company 
prices,  (3)  net  book  cost,  or  (4)  estimated 
fair  market  value.  In  comparison, 
carriers  must  record  transactions 
involving  services  in  their  Part  32 
accounts  according  to  one  of  three 
valuation  methods;  (1)  Tariffed  rates,  (2) 
prevailing  company  prices,  or  (3)  fully 
distributed  cost. 

One  of  the  difficulties  we  have 
identified  with  respect  to  prevailing 
price  valuation  has  been  determining 
when  carriers  should  apply  the 
prevailing  price  method  to  transfers  of 
particular  assets  or  services.  The  mere 
offering  of  an  asset  or  service  to 
unaffiliated  entities  is  not  sufficient  to 
establish  a  prevailing  price.  A 
substantial  quantity  of  business  must  be 
conducted  with  unaffiliated  third 
parties  in  order  to  establish  a  true 
prevailing  price.  Specifically,  if  the 
percentage  of  third-party  business  is 
small,  there  can  be  no  assurance  that  the 
price  agreed  upon  by  the  carrier  and  its 
affiliate  represents  the  true  market  price, 
thus  raising  legitimate  questions  as  to 
whether  the  parties  actually  negotiated 
"on  an  arm's  length  basis."  In  such 
situations,  the  use  of  prevailing  prices  to 
value  transactions  could  permit  an 
affiliate  to  charge  infiated  prices  to  its 
affiliated  regulated  carrier,  possibly 


leading  to  higher  prices  for  customers 
purchasing  the  regulated  services.  The 
Order  solves  these  difficulties  by 
modifying  and  clarifying  the  prevailing 
price  valuation  method. 

Our  previous  rules  did  not  clarif\  the 
meaning  of  a  "substantial"  amount  of 
third-party  business  for  the  purpose  of 
establishing  a  true  prevailing  price.  The 
Order  concludes  that  annual  sales,  as 
measured  by  quantity,  of  greater  than  50 
percent  of  a  particular  product  or 
ser\'ice  to  third  parties  must  occur  to 
satisfv'  the  requirement  that  there  be  a 
"substantial"  amount  of  outside 
business  in  order  to  produce  a  true 
prevailing  price  for  that  particular 
product  or  ser\'ice.  The  Order  also 
concludes  that  this  50  percent  threshold 
must  be  applied  on  a  product-by- 
product and  ser\ice-by-service  basis, 
rather  than  on  a  product-line  or  service- 
line  basis,  because  applying  the  50 
percent  threshold  on  a  product-line  or 
service-line  basis  would  give  carriers 
the  incentive  to  define  product  hnes 
and  service  lines  as  broadly  as  possible 
in  order  to  be  able  to  value  as  many 
transactions  as  possible  at  prevailing 
price.  However,  products  and  services 
subject  to  section  272  need  not  meet  the 
50  percent  threshold  in  order  for  a  BOC 
to  record  the  transaction  involving  such 
products  and  services  at  prevailing 
price. 

Valuation  Methods  for  Assets  and 
Services 

Our  Part  64  cost  allocation  rules 
direct  subject  carriers  to  use  different 
methods  to  value  transfers  of  assets  and 
transfers  of  ser\'ices.  The  Order  directs 
carriers  to  now  apply  the  valuation 
method  currently  prescribed  for  asset 
transfers  to  service  transfers  as  well.  We 
believe  that  requiring  carriers  to  use  the 
same  valuation  methods  for  both 
services  and  asset  transfers  will  reduce 
the  incentive  for  a  carrier  to  record  an 
affiliate  transaction  as  a  ser\'ice  transfer, 
rather  than  an  asset  transfer.  Requiring 
a  carrier  to  value  transfers  of  sen'ices 
using  the  same  \  jluation  methods 
currently  used  for  asset  transfers  will 
reduce  the  carrier's  ability  to  value  a 
transfer  so  that  a  carrier  can  pass  on  to 
their  affiliates  any  financial  advantages 
flowing  from  how  they  cnoose  to 
characterize  the  transaction.  We 
continue,  however,  to  define  the  cost  of 
asset  transfers  in  terms  of  net  book  cost 
and  the  cost  of  service  transfers  in  terms 
of  fuUv  distributed  costs  because  the  net 
book  cost  of  an  asset  is  comparable  to 
the  fully  distributed  cost  of  a  service. 

However,  transactions  where  a  carrier 
purchases  from  its  affiliate  services  that 
are  neither  tariffed  nor  subject  to 
prevailing  comp.  .ly  prices  and  such 
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affiliate  exists  solely  to  provide  services 
to  members  of  the  carriers  corporate 
family  will  continue  to  be  valued  at 
fully  distributed  cost.  This  allows 
ratepayers  to  enjoy  the  benefits  of 
economies  of  scale  and  scope  that  are 
created  by  an  affiliate  established  to 
provide  services  solely  to  the  carrier's 
corporate  family.  Requiring  carriers  to 
perform  fair  market  valuations  for  such 
transactions  would  increase  the  cost  to 
ratepayers  while  providing  limited 
benefit. 

Fair  Market  Value 

The  Order  concludes  that  the 
procedures  carriers  use  in  estimating 
fair  market  value  should  varv  with  the 
circumstances  of  each  transaction.  For 
this  reason,  the  Order  does  not  specify 
the  methodologies  that  carriers  must 
follow  to  estimate  fair  market  value 
where  such  a  valuation  method  is 
required  under  the  affiliate  transactions 
rules.  Allowing  carriers  to  make  good 
faith  determinations  of  fair  market 
value,  rather  than  prescribing  specific 
methodologies,  will  provide  them  with 
the  flexibility  to  use  a  methodologv 
appropriate  for  the  circumstances  of  the 
transaction.  This  good  faith  requirement 
will  help  ensure  that  transactions 
involving  a  BOC  and  its  section  272 
affiliate  satisfy  the  "arm's  length" 
requirement  of  section  272. 
Furthermore,  this  good  faith 
requirement  is  now  imposed  on  all 
affiliate  transactions  between  an 
incumbent  local  exchange  carrier 
currently  subject  to  our  affiliate 
transactions  rules  and  any  of  its 
affiliates,  not  just  to  affiliate 
transactions  involving  the  activities 
described  in  section  272(a).  When 
estimating  the  market  value  of 
transactions  using  independent 
valuation  methods,  carriers  may  use 
appraisals,  catalogs  listing  similar  items, 
competitive  bids,  replacement  exist  of  an 
asset,  and  net  realizable  value  of  an 
asset.  If  sales  to  third  parties  of  a 
product  at  a  particular  price  generate 
large  revenues  then  the  sale  price  is 
strong  evidence  of  a  good  faith  estimate 
of  fair  market  value.  When  situations 
arise  involving  transactions  that  are  not 
easily  valued  by  independent  means, 
the  Order  requires  carriers  to  maintain 
records  sufficient  to  support  their  value 
determination.  Specificallv.  the 
valuation  method  chosen  bv  the  carrier 
must  succeed  in  capturing  the  available 
supporting  information  regarding  the 
transaction  and  must  utilize  generally 
accepted  techniques  and  principles 
regarding  the  particular  type  of 
transaction  at  issue. 


Tariffed-Based  Valuation 

Under  section  252,  incumbent  local 
exchange  carriers  may  submit 
agreements  adopted  by  negotiations  or 
arbitration  to  State  commissions  for 
approval  or  rejection  without  filing  a 
tariff.  Alternatively,  they  may  file 
statements  of  generally  available  terms 
pursuant  to  section  232(f)  that  state 
terms  on  which  these  incumbent  local 
exchange  carriers  would  provide 
services  to  all  customers  who  desire 
them.  The  Order  amends  our  affiliate 
transactions  rules  to  allow  incumbent 
local  exchange  carriers  to  use  charges 
appearing  in  publicly-filed  agreements 
submitted  to  a  State  commission 
pursuant  to  section  252(e)  or  statements 
of  generally  available  terms  pursuant  to 
section  252(f)  in  the  place  of  tariffed 
rates  when  tariffed  rates  are  not 
available. 

Return  Component  for  Allowable  Costs 

Previously,  the  Commission 
determined  that  fully  distributed  costs 
should  include  a  return  on  investment, 
but  no  "profit"  in  excess  of  the  return 
then  prescribed  for  the  carrier's 
interstate  regulated  activities. 
Consequently,  carriers  that  utilize  fully 
distributed  cost  to  value  affiliate 
transactions  include  in  their  cost 
computations  a  component  for  rate  of 
return.  The  Commission  has  prescribed 
a  unitary,  overall  rate  of  return  of  11. 25 
percent  for  those  incumbent  local 
exchange  carriers  still  subject  to  rate-of- 
retum  regulation  to  use  in  computing 
interstate  revenue  requirements,  unless 
a  carrier  can  show  that  such  use  would 
be  confiscatory.  The  Order  concludes 
that  incumbent  local  exchange  carriers 
should  use  the  rate  of  return  on 
interstate  services,  as  amended 
periodically  by  the  Commission,  to 
determine  the  fully  distributed  costs 
associated  with  affiliate  transactions. 
The  prescribed  interstate  rate  of  return 
is  consistent  with  the  return  on 
investment  that  an  incumbent  local 
exchange  carrier  could  anticipate  if  it 
were  to  use  its  investment  to  provide 
services  to  third  parties.  The  Order  also 
concludes  that  for  all  affiliate 
transactions,  incumbent  local  exchange 
carriers  bear  the  burden  of 
demonstrating  with  specificity  that  the 
business  risks  that  they  face  in 
providing  services  to  their  affiliates 
would  justif>'  a  risk-basod  adjustment  to 
the  cost  of  capital  that  would  result  in 
a  rate  of  retuni  different  than  11.25%. 

Accounting  Requirements  of  Sections 
272lb)(2l  and  lc)(2) 

Section  272(b)(2)  requires  the  separate 
affiliates  prescribed  under  section 


272(a)(2)  to  "maintain  books,  records, 
and  accounts  in  the  manner  prescribed 
by  the  Commission  which  shall  be 
separate  from  the  books,  records,  and 
accounts  maintained  by  the  [BOC]  of 
which  it  is  an  affiliate."  The  Order 
concludes  that  separate  affiliates 
prescribed  under  section  272(a)(2)  must 
maintain  their  books,  records,  and 
accounts  in  accordance  with  GAAP, 
which  will  result  in  a  uniform  audit 
trail  at  minimal  cost.  Moreover,  a 
requirement  of  GAAP  for  separate 
affiliates  required  under  section 
272(a)(2)  imposes  some  degree  of 
uniformity  upon  these  affiliates.  We 
find  no  reason  to  impose  the  additional 
burden  of  requiring  separate  affiliates 
required  under  Section  272(a)(2)  to 
maintain  their  books,  records,  and 
accounts  in  accordance  with  the  Part  32 
Uniform  System  of  Accounts. 

Application  to  InterLATA 
Telecommunications  Affiliates 

Section  272(b)(5)  requires  BOC 
affiliates  established  under  section 
272(a),  such  as  an  affiliate  providing  in- 
region  services,  to  "conduct  all 
transactions  with  the  Bell  operating 
company  of  which  it  is  an  affiliate  on  an 
arm's  length  basis."  The  Order 
concludes  that  the  current  affiliate 
transactions  rules  satisfy  section 
272(b)(5)'s  "arm's  length"  requirement 
by  treating  interLATA 
telecommunications  services  like  a 
nonregulated  activity  strictly  for 
accounting  purposes,  and  applying  our 
affiliate  transactions  rules  to 
transactions  between  each  BOC  and  any 
interLATA  telecommunications  affiliate 
it  establishes  under  section  272(a),  such 
as  an  affiliate  providing  in-region 
services.  However,  when  a  BOC  affiliate 
provides  both  regulated  Title  II  services 
permitted  under  sections  271  and  272, 
such  as  interLATA  telecommunications 
services,  and  nonregulated  activities, 
such  as  interLATA  information  services, 
the  Order  concludes  that  we  need  not 
apply  our  cost  allocation  rules  to 
prevent  subsidization  of  nonregulated 
activities  by  subscribers  to  these 
interLATA  telecommunications  services 
because  market  forces  leave  BOC 
affiliates  with  little  ability  to  subsidize 
nonregulated  activities  by  interLATA 
telecommunications  services. 

Application  to  Sharing  of  Senices 

BOCs  are  permitted  to  share  in-house 
services  other  than  operating, 
installation,  and  maintenance  services 
with  their  section  272  affiliates  if  the 
agreement  to  share  in-house  services 
complies  with  the  requirements  of 
section  272,  including  section 
272(b)(l)'s  "operate  independently" 
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requirement,  section  272[b)(3)'s 
"separate  officers,  directors,  and 
employees"  requirement,  section 
272(b)(5)'s  "ann's  length"  requirement, 
and  section  272(c)(l]'s 
nondiscrimination  requirements.  Earlier 
in  this  Order,  we  determined  that  our 
affihate  transactions  rules  should  apply 
to  transactions  between  BOCs  and  their 
section  272  affiliates  in  order  to  satisfy 
section  272(b)(5)'s  "arm's  length" 
requirement.  The  Order  concludes, 
therefore,  that  our  affiliate  transactions 
rules  apply  to  transactions  between 
BOCs  and  their  section  272  affiUates  for 
the  sharing  of  in-house  services, 
including  joint  marketing  services. 
Moreover,  the  sharing  of  in-house 
services  by  a  BOC  and  its  section  272 
affiliate  constitutes  a  "transaction" 
under  section  272(b)(5)  that  must  be 
"reduced  to  writing  and  available  for 
public  inspection." 

Audit  Requirements 

Section  272(d)  requires  that  a 
company  required  to  operate  a  separate 
subsidiary  under  section  272  "shall 
obtain  and  pay  for  a  joint  federal/State 
audit  every  two  years  conducted  by  an 
independent  auditor  to  determine 
whether  such  company  has  complied 
with  this  section  and  the  regulations 
promulgated  under  this  section,  and 
particularly  whether  such  company  has 
complied  with  the  separate  accounting 
requirements  under  [section  272(b)]." 
The  purpose  of  the  required  audits  is  to 
determine  whether  the  BOCs  and  their 
separate  subsidiaries  are  complying 
with  the  accounting  and  structural 
safeguards  required  by  section  272  and 
to  report  the  audit  results  to  the 
Commission  and  the  state  regulatory 
agencies.  Because  of  the  critical  nature 
of  accounting  safeguards  in  promoting 
competition  in  the  telecommunication 
marketplace  and  the  critical  role  the 
biennial  audit  will  play  in  ensuring  that 
the  safeguards  are  working,  the  Order 
concludes  that  the  Commission  and  the 
States  need  to  oversee  the  scope,  terms 
and  conditions  of  the  biermial  audit. 

Under  the  rules  adopted  in  the  Order, 
the  Chief,  Common  Carrier  Bureau  has 
the  authority  to  form  a  federal/State 
joint  audit  team  with  the  States  having 
jurisdiction  over  a  BOC's  local  exchange 
service.  This  joint  audit  team  will 
review  the  conduct  of  the  audit  and 
direct  the  independent  auditor  to  take 
such  action  as  the  team  finds  necessary 
to  ensure  compliance  with  the  audit 
requirements.  The  structural  and 
transactional  requirements  and  the 
nondiscrimination  safeguards  set  forth 
m  sections  272(b)  272(c)  and  272(e)  will 
be  subject  to  audits.  The  BOCs  cannot 
hire  independent  auditors  who  have 


participated  during  the  two  years 
preceding  the  biennial  audit  in 
designing  any  of  the  systems  under 
review  in  the  audit. 

The  rules  adopted  in  the  Order  set  an 
orderly  schedule  for  conducting  the 
audit  and  for  submitting  the  audit  report 
to  the  Commission  and  the  States  as 
well  as  to  interested  parties  for 
comment.  The  rules  call  for 
participation  and  agreement  by  the  BOC 
and  by  the  federal/State  joint  audit  team 
in  defining  the  scope  and  purpose  of  the 
audit  prior  to  its  commencement.  The 
federal/State  joint  audit  team  mav 
review  and,  if  necessary,  direct 
modifications  to  the  design  of  the 
independent  auditor's  audit  program. 

The  final  audit  report  must  include: 
(1)  The  findings  and  conclusions  of  the 
independent  auditor;  (2)  exceptions  of 
the  federal/State  joint  audit  team  to  the 
auditor's  findings  and  conclusions.  (3) 
response  of  the  BOC  to  the  auditor's 
findings  and  conclusions,  and  (4)  reply 
of  the  independent  auditor  to  both  the 
exceptions  of  the  federal/State  joint 
audit  team  and  the  response  of  the  BOC. 
The  independent  auditor's  section  of  the 
audit  report  must  include  a  discussion 
of:  (1)  The  scope  of  the  work  conducted, 
with  a  description  of  how  the  affiliate's 
or  joint  venture's  books  were  examined 
and  the  extent  of  the  examination:  (2) 
the  auditor's  findings  and  conclusions 
on  whether  examination  of  the  books, 
records  and  operations  has  revealed 
compliance  or  non-compliance  with 
section  272  and  with  the  affiliate 
transactions  rules  and  any  applicable 
nondiscrimination  requirements:  and  (3) 
a  description  of  any  limitations  imposed 
on  the  auditor  in  the  course  of  its  review 
by  the  affiliate  or  joint  venture  or  other 
circumstances  that  might  affect  the 
auditor's  opinion.  However,  the  Order 
does  not  require  a  statement  by  the 
auditor  that  the  carrier's  cost  allocation 
methodologies  conform  to  the  Act.  The 
first  audit  will  begin  at  the  close  of  the 
first  full  year  of  operations.  The  next 
audit  will  begin  two  years  later  and  will 
cover  the  operations  of  the  previous  two 
years.  Each  BOC  must  obtain  one  audit 
that  covers  all  affiliates  engaged  in 
services  specified  in  section  272(a)(2). 
including  resale,  rather  than  requiring 
individual  audits  for  each  of  these 
services. 

Workpapers  related  to  the  biennial 
audits,  including  material  obtained  from 
the  examined  entities,  will  receive 
confidential  treatment  consistent  with 
section  220(f)  and  the  Commission's 
policy  for  Part  64  audits.  Any  State 
commission  having  access  to  the  audit 
workpapers  should  have  provisions  in 
place  to  ensure  the  protection  of 
proprietary  information  as  rtquired  by 


section  272(d)(3)(C)   A^ithout  such 
provisions  in  place,  a  State  commission 
could  neither  be  represented  on  the 
federal/State  joint  audit  team  nor 
participate  in  the  biennial  audit.  To  the 
extent  the  biennial  audit  and  the  cost 
allocation  manual  audit  under  Part  64 
overlap,  we  will  permit  the  biennial 
audit  to  meet  the  requirement  of  the 
section  64.904  annual  audit.  For  a 
biennial  audit  to  satisfy  any  part  of  a 
cost  allocation  manual  audit,  we  will 
require  a  statement  by  the  auditor  that 
the  carrier's  cost  allocation 
methodologies  confcmi  to  the  Act.  We 
also  note  that,  unlil    the  biennial 
audits,  the  cost  allocation  manual  audits 
under  Part  64  do  not  involve  State 
participation.  Thus,  by  relying  on  the 
biennial  audit,  we  will  allow  State 
participation  in  the  overlapping  areas  of 
the  audits.  In  their  cost  allocation 
manual  audit  workpapers,  the 
independent  auditors  should  include 
copies  of  the  audit  work  performed 
under  the  biennial  audit. 

Section  273 — Manufacturing  by 
Certifying  Entities 

Section  273(d)  requires  entities  that 
certify  telecommunications  or  customer 
premises  equipment  to  maintain 
separate  affiliates  in  order  to  engage  in 
certain  types  of  manufacturing 
activities.  Under  section  273(d)(3). 
when  such  an  entity  certifies 
telecommunications  equipment  or 
customer  premises  equipment 
manufactured  by  an  unaffiliated  entity, 
the  certifying  entity  "shall  only 
manufacture  a  particular  class  of 
telecommunications  equipment  or 
customer  premises  equipment  for  which 
it  is  undertaking  or  has  undertaken, 
during  the  previous  eighteen  months, 
certification  activity  *   •   *  through  a 
separate  affiliate."  "(Njofwithstanding 
[section  273(d)(3)l,"  section  273(d)(1)(B) 
prohibits  "Bell  Communications 
Research,  Inc  .  or  anv  successor  entity  or 
affiliate"  from  "eng;    ling]  in 
manufacturing  telecommunications 
equipment  or  customer  premises 
equipment  as  long  as  it  is  an  affiliate  of 
more  than  1  otherwise  unaffiliated 
[BOC]  or  successor  or  assign  of  any  such 
company."  Section  273(d)(3)(B)  requires 
the  separate  affiliate  to  "maintain  books, 
records,  and  accounts  separate  from 
those  of  the  entity  that  certifies  such 
equipment,  consistent  with  generally 
acceptable  accounting  principles[,l"  and 
to  "have  segregated  facilities  and 
separate  employees"  from  the  certifying 
entity.  Section  273(g)  permits  "[t)he 
Commission  [toi  prescribe  such 
additional  rules  and  regulations  as  the 
Commission  determines  necessary  to 
carry  out  the  provisions  of  this  section. 
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and  otherwise  to  prevent  discrimination 
and  cross-subsidization  in  a  [BOC'sl 
dealings  with  its  affiliates  and  with 
third  parties." 

The  Order  concludes  that  our  affiliate 
transactions  rules,  as  modified  here. 
satisfy  section  273(g)'s  requirement  that 
we  "prescribe  such  additional  rules  and 
regulations  as  lwe|  determine  are 
necessary  to  *   *    *  prevent  *   *    *  cross- 
subsidization  in  a  (BOC's!  dealings  with 
its  affiliate."  Elsewhere  in  this  Order, 
we  concluded  that  BOCs  are  subject  to 
the  modified  affiliate  transactions  rules 
in  their  dealings  with  their  affiliates 
engaged  in  activities  permitted  under 
section  272(a).  including  manufacturing 
affiliates,  in  order  to  assure  compliance 
with  the  "arm's  length"  requirement  of 
section  272(b)(5).  .-Accordingly.  BOCs 
that  perform  certification  activities  are 
already  subject  to  the  affiliate 
transactions  rules  in  dealings  with  their 
manufacturing  affiliates  under  section 
272fb)(5)  and  current  conditions  do  not 
warrant  additional  rules  to  satisfy 
section  273(g).  hi  addition,  as  long  as  a 
certifying  entity,  such  as  Bellcore, 
remains  affiliated  with  a  regulated  HOC. 
our  affiliate  transactions  rules  apply  to 
any  tran.sactions  between  that  certifying 
entity  and  its  section  273  separated, 
nonre'gulated  manufacturing  affiliate 
that  uhimately  result  in  an  asset  or 
service  being  provided  to  the  BOC. 

Section  274 — Electronic  Publishing 

Section  274  prescribes  the  terms 
under  which  a  BOC  may  offer  electronic 
publishing.  Section  274(a)  permits  a 
BOC  or  its  affiliate  to  provide  electronic 
publishing  over  its  own  or  its  affiliate's 
basic  telephone  service  only  through  a 
"separated  affiliate"  or  an  "electronic 
publishing  joint  venture."  The  Order 
concludes  that  in  order  to  satisfy 
sections  274(b)  and  234(k).  we  rnust 
apply  our  affiliate  transactions  rules,  as 
modified  in  this  Order,  to  tran.sactions 
between  BOCs  and  their  "separated" 
electronic  publishing  affiliates  or  joint 
ventures.  This  will  serve  as  a  safeguard 
against  the  misallocation  of  costs  from 
a  BOC's  nonregulated  services,  such  as 
eledronic  publishing  services,  to 
regulated  telecommunication  services. 
Our  affiliate  transactions  rules,  as 
modified  in  this  Order,  prevent  the 
BOCs'  ratepayers  from  bearing  the  costs 
of  competitive  sen-ices  provided  by 
BOC  affiliates  and  are,  therefore, 
sufficient  to  implement  section  254(k)*s 
requirement  that  carriers  not  "use 
services  that  are  not  competitive  to 
subsidize  services  that  are  subject  to 
competition." 

Section  274(b)(8)  requires  that  a  BOC 
and  its  electronic  publishing 
"separated"  affiliate  or  joint  venture 


each  perform  an  annual  compliance 
review  conducted  by  "an  independent 
entity"  to  determine  compliance  with 
section  274.  The  Order  concludes  that 
we  need  not  adopt  any  rules  regarding 
the  compliance  review  beyond  the  plain 
language  of  section  274(b)(8)(A). 
Because  of  the  differences  between  a 
compliance  review  under  section  274 
and  an  audit,  it  fiirther  concludes  that 
a  carrier  may  not  use  the  electronic 
publishing  compliance  review  to  satisfy 
any  portion  of  the  annua!  cost  allo<;ation 
manual  audit  required  by  section  64.904 
of  the  Commission's  rules. 

Section  274(b)(9)  requires  the  BOC 
and  its  electronic  publishing 
"separated"  afilliate  or  joint  venture  to 
file  a  report  with  the  Commission  of  anv 
exceptions  and  corrective  action 
resulting  from  the  compliance  review 
Section  274(b)(9)  further  requires  the 
Commission  to  "allow  any  person  to 
inspect  and  copy  such  report  subject  to 
reasonable  safeguards  to  protect  any 
proprietary  information  contained  in 
such  report  from  being  used  for 
purposes  other  than  to  enforce  or  pursue 
remedies  under  [section  2741"  The 
Order  found  that  these  requirements  of 
section  274(b)(9)  are  self-effectuating 
and,  therefore,  we  need  not  adopt  any 
rules  regarding  this  requirement  beyond 
the  plain  language  of  section  274(b)(9). 
The  same  treatment  will  be  given  to 
confidential  information  in  such  reports 
as  is  applied  to  confidential  information 
contained  in  other  Commission  filings. 

Section  274(f)'s  Reporting  Requirement 

Section  274(0  requires  any 
"separated"  affiliate  under  section  274 
to  file  annual  reports  with  the 
Commission  "in  a  form  substantially 
equivalent  to  the  Form  10-K  required  by 
regulations  of  the  Securities  and 
Exchange  Commission."  To  minimize 
burdens  on  the  filing  companies,  the 
Order  concludes  that  when  an 
electronic  publishing  "separated" 
affiliate  already  files  a  Form  10-K  with 
the  SEC,  the  "separated"  affiliate  mav 
file  the  same  Form  10-K  with  the 
Common  Carrier  Bureau  within  90  days 
after  the  end  of  the  "separated" 
affiliate's  fiscal  year  in  satisfaction  of 
section  274(f)'s  requirements.  For  each 
"separated"  affiliate  not  subject  to  the 
SEC's  Form  10-K  requirement,  however, 
the  Order  concludes  that  the 
"separated"  affiliate  need  not  file  an 
actual  SEC  Form  10-K  with  the 
Commission.  Instead,  such  affiliates 
must  file  with  the  Commission  a  report 
containing  the  same  information  as  is 
required  in  the  SEC's  Form  10-K  In 
accordance  with  section  274(f).  the 
report  must  be  organized  "in  a  form 


substantially  equivalent  to  the  Form  10- 
K  required  by  regulations  of  the  (SECj." 

Section  274  Transactional  Requirements 

Section  274(b)(1)  requires  the 
"separated  "  affiliate  or  joint  venture  and 
the  BOC  with  which  it  is  affiliated  to 
"maintain  separate  books,  records,  and 
accounts  and  prepare  separate  financial 
statements."  Section  274(b)  requires  the 
"separated"  affiliate  or  joint  venture  to 
"be  operated  independently  from  the 
(BOCl."  Pursuant  to  section  274(b)(3), 
the  "separated  "  affiliate  or  joint  venture 
and  the  BOC  with  which  it  is  affiliated 
must  "carr\  out  transactions  (A)  in  a 
manner  consistent  with  such 
independence,  (B)  pursuant  to  written 
contracts  or  tariffs  that  are  filed  with  the 
Commission  and  made  publicly 
available,  and  (C)  in  a  manner  that  is 
auditable  in  accordance  with  generally 
accepted  auditing  standards."  Section 
274(b)(4)  requires  the  "separated" 
affiliate  or  joint  venture  to  "value  any 
assets  that  are  transferred  directly  or 
indirectly  from  the  [BOC|  to  a  separated 
affiliate  or  joint  venture,  and  record  any 
transactions  by  which  such  assets  are 
transferred,  in  accordance  with  such 
regulations  as  may  be  prescribed  by  the 
Commission  or  a  State  commission  to 
prevent  improper  cross  subsidies."  The 
Order  concludes  that  section  274(b)(l)'s 
requirement  of  separate  books,  records, 
accounts,  and  financial  statements  is 
self-effectuating  and,  therefore,  does  not 
adopt  any  rules  regarding  this 
requirement  beyond  the  plain  language 
of  section  274(b)(1).  Furthermore, 
section  274(b)(3)(A)'s  requirement  that 
transactions  be  carried  out  "in  a  manner 
consistent  with  such  independence" 
requires  that  transactions  between  a 
"separated  "  electronic  publishing 
affiliate  or  joint  venture  and  its  affiliated 
BOC  occur  on  an  arm's  length  basis,  as 
the  transaction  would  occur  between 
unrelated  parties.  The  phrase  "such 
independence"  in  section  274(b)(3)(A) 
refers  to  section  274(b)'s  requirement 
that  a  "separated"  electronic  publishing 
affiliate  or  joint  venture  "be  operated 
independently  from  the  [BOC]." 

However,  we  find  the  language  of 
section  274(b)(3)(B)  to  be  ambiguous. 
Pursuant  to  this  section,  a  BOC  and  its 
separated  affiliate  shall  carry  out 
transactions  "pursuant  to  written 
contracts  or  tariffs  that  are  filed  with  the 
Commission  and  made  publicly 
available."  From  this  language  it  is 
unclear  whether  written  contracts  must 
be  filed  with  the  Commission  or 
whether  only  tariffs  are  required  to  be 
filed  with  the  Commission.  It  is  also 
unclear  whether  written  contracts  must 
be  made  publicly  available  or  whether 
only  tariffs  are  required  to  be  made 
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publicly  available.  We  therefore  intend 
to  seek  further  comment  on  the  meaning 
of  section  274(b)(3)(B)  in  CC  Docket  No. 
96-152. 

Section  274  "separated"  electronic 
publishing  affiliates  or  joint  ventures 
must  maintain  their  books,  records,  and 
accounts  in  accordance  with  GAAP  in 
order  to  satisfy  section  274(b)(3)(C)*s 
requirement  that  transactions  be 
"auditable  in  accordance  with  generally 
accepted  auditing  standards." 

Moreover,  the  Order  concludes  that 
we  should  conform  our  valuation 
methods  governing  the  provision  of 
services  between  an  electronic 
publishing  "separated"  affiliate  or  joint 
venture  and  the  BOC  with  which  it  is 
affiliated  to  those  governing  asset 
transfers.  We  therefore  will  require  all 
non-tariffed  affiliate  transactions  to  be 
recorded  at  prevailing  price  if  such 
price  exists,  and  otherwise  at  the  higher 
of  cost  and  estimated  fair  market  value 
when  the  carrier  is  the  seller  or 
transferor,  and  at  the  lower  of  cost  and 
estimated  fair  market  value  when  the 
carrier  is  the  buyer  or  transferee.  We 
will  continue  to  define  the  applicable 
cost  benchmarks  as  net  book  cost  for 
asset  transfers  and  fully  distributed 
costs  for  service  transfers.  Although 
section  274(b)(4)  only  refers  to  asset 
transfers,  we  read  section  274's 
requirement  that  the  "separated" 
affiliate  or  joint  venture  and  the  BOC 
with  which  it  is  affiliated  "carrv^  out 
transactions  *   *   *  in  a  manner 
consistent  with  such  independence"  to 
prohibit  the  "separated"  affiliate  or  joint 
venture  and  the  BOC  with  which  it  is 
affiliated  from  subsidizing  electronic 
publishing  services  from  regulated 
telecommunications  ser\'ices.  We 
designed  our  affiliate  transactions  rules 
to  prevent  such  cross-subsidization.  We 
therefore  conclude  that  the  affiliate 
transactions  rules,  as  we  modif}'  them  in 
this  Order,  should  apply  to  all 
transactions — both  asset  transfers  and 
the  provision  of  services — between  a 
BOC  and  its  "separated"  affiliate  or  joint 
venture  engaged  in  electronic 
publishing  activities  permitted  under 
section  274. 

Finally,  our  modified  affiliate 
transactions  rules  apply  whenever  a 
BOC  under  common  ownership  or 
control  with  an  electronic  publishing 
"separated"  affiliate  or  joint  venture 
provides  network  access  and 
interconnections  for  basic  telephone 
service  to  such  "separated"  affiliates  or 
joint  venture. 

Separated  Operations  Under  Sections 
260  and  271  Through  276 

Even  when  sections  260  and  271 
through  276  do  not  require  BOCs  or 


other  incumbent  local  exchange  carriers 
to  offer  services  through  a  separate 
affiliate,  an  incumbent  LEG  might 
choose  to  perform  these  activities 
through  an  affiliate.  Under  such 
circumstances,  the  Order  concludes  that 
our  affiliate  transactions  rules  should 
apply  to  transactions  between  an 
incumbent  local  exchange  carrier  and 
any  of  its  affiliates  engaged  in  activities 
of  the  types  permitted  by  these  sections 
260  and  271  through  276.  regardless  of 
whether  the  Act  requires  those  activities 
to  be  conducted  through  a  separate 
affiliate.  In  order  to  protect  against  the 
subsidies  prohibited  by  these  .sections, 
we  conclude  that  we  must  apply  our 
affiliate  transactions  rules  to  all 
transactions  between  non-BOC 
incumbent  local  exchange  carriers  and 
their  affiliates  engaged  in  telemessaging 
activities,  incidental  interLATA 
services,  alarm  monitoring  activities, 
and  payphone  sen/ices.  We  also 
conclude  we  must  apply  our  affiliate 
transactions  rules  to  all  transactions 
between  incumbent  local  exchange 
carriers  and  their  affiliates  providing 
any  of  the  competitive  ser\ices  of  the 
types  permitted  under  sections  260  and 
271  through  276. 

Ordering  Clauses 

Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i).  4{j),  201-20.5, 
218,  220,  260,  271-76,  303(r),  403  of  the 
Communications  Act  of  1934,  as 
amended  bv  the  1996  Act.  47  U.S.C. 
§§  154(i),  154(j),  201-205,  218,  220,  260, 
271-176,  303(r),  403,  the  rules, 
requirements  and  policies  discussed  in 
this  order  are  adopted  and  sections 
32.27,  53.209,  53.211,  and  53.213  of  the 
Commission's  rules,  47  CFR  §§  32.27. 
53.209,  53.211,  and  53.213  are  amended 
as  set  forth  below. 

//  is  further  ordered  that  the 
requirements  and  regulations 
established  in  this  decision  shall 
become  effective  upon  approval  by 
0MB  of  the  new  information  collection 
requirements  adopted  herein,  but  no 
sooner  than  February'  20,  1997. 

List  of  Subjects 

47  CFR  Part  32 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Separate  affiliate 
safeguards,  Telephone,  Uniform  System 
of  Accounts. 

47  CFR  Part  53 

Bell  Operating  Companies. 
Communications  common  carriers. 
InterLATA  services.  Separate  affiliate 
safeguards,  Telephone. 


Federal  Communications  Commission. 
William  F.  Cat  on. 

Acting  Secretary 

Rule  Changes 

Parts  32  and  53  rf  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  32— UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR 
TELECOMMUNICATIONS  COMPANIES 

1.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  Sees.  4(i).  4lj)  and  220  as 
amended;  47  US  C.  154{i),  154(i)  and  220: 
Telecommunications  .^ct  of  1996,  Public  Law 
No  104-104.  set  402(cl.  110  Stat  56  (1996) 
unless  otherwise  noted. 

2.  Section  32.27  is  amended  by 
revising  paragraphs  (b),  (c)  and  (d)  to 
read  as  follows; 

§  32.27    Transactions  with  affiliates. 

•         •         «         •         • 

(b)  Assets  sold  or  transferred  between 
a  carrier  and  its  affiliate  pursuant  to  a 
tariff,  including  a  tariff  filed  with  a  state 
commission,  shall  be  recorded  in  the 
appropriate  revenue  accounts  at  the 
tariffed  rate.  Non-tan ffed  assets  sold  or 
transferred  between  a  carrier  and  its 
affiliate  that  qualify'  for  prevailing  price 
valuation,  as  defined  in  paragraph  (d)  of 
this  section,  shall  be  recorded  at  the 
prevailing  price.  For  all  other  assets  sold 
by  or  transferred  from  a  carrier  to  its 
affiliate,  the  assets  shall  be  ret.orded  at 
the  higher  of  fair  market  value  and  net 
book  cost.  For  all  other  assets  purchased 
by  or  transferred  to  a  carrier  from  its 
affiliate,  the  assets  shall  be  recorded  at 
the  lower  of  fair  market  value  and  net 
book  cost.  For  purposes  of  this  section 
carriers  are  required  to  make  a  good 
faith  determination  of  fair  market  value. 

(c)  Ser%ices  provided  between  a 
carrier  and  its  affiliate  pursuant  to  a 
tariff,  including  a  tariff  filed  with  a  state 
commission,  shall  be  recorded  in  the 
appropriate  revenue  accounts  at  the 
tariffed  rate  Non-tariffed  services 
provided  between  a  carrier  and  its 
affiliate  pursuant  to  publicly-filed 
agreements  submitted  to  a  state 
commission  pursuant  to  .section  252te) 
of  the  Communications  Act  of  1934  or 
statements  of  generally  available  terms 
pursuant  to  section  252(f)  shall  be 
recorded  using  the  charges  appearing  in 
such  publicly-filed  agreements  or 
statements.  Non-tariffed  services 
provided  between  a  carrier  and  its 
affiliate  that  qualify-  for  prevailing  price 
valuation,  as  defined  in  paragraph  (d)  of 
this  section,  shall  be  recorded  at  the 
prevailing  price.  For  all  other  services 
provided  by  a  carrier  to  its  affiliate,  the 
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services  shall  be  recorded  at  the  higher 
of  fair  market  value  and  fully 
distributed  cost.  For  all  other  services 
received  bv  a  carrier  from  its  affiliate, 
the  service  shall  be  recorded  at  the 
lower  of  fair  market  value  and  fully 
distributed  cost,  except  that  services 
received  by  a  carrier  from  its  affiliate 
that  exists  solely  to  provide  services  to 
members  of  the  carrier's  corporate 
family  shall  be  recorded  at  fullv 
distributed  cost.  For  purposes  of  this 
section  carriers  are  required  to  make  a 
good  faith  determination  of  fair  market 
value. 

(d)  In  order  to  qualify'  for  prevailing 
price  valuation  in  paragraphs  (b)  and  (c) 
of  this  section,  sales  of  a  particular  asset 
or  service  to  third  parties  must 
encompass  greater  than  50  percent  of 
the  total  quantity  of  such  product  or 
service  sold  by  an  entity.  Carriers  shall 
apply  this  50  percent  threshold  on  a 
asset-by-asset  and  service-by-service 
basis,  rather  than  on  a  produd  line  or 
service  line  basis.  In  the  case  of 
transactions  for  assets  and  services 
subject  to  sec.tion  272,  a  BOC  may 
record  such  transactions  at  prevailing 
price  regardless  of  whether  the  50 
percent  threshold  has  been  satisfied. 


PART  53— SPECIAL  PROVISIONS 
CONCERNING  BELL  OPERATING 
COMPANIES 

1.  The  authority  citation  for  Part  53 
continues  to  read  as  follows: 

Authority:  Sections  1-5.  7,  201-05,  218. 
251.  253.  271-75,  48  Stat.  1070.  as  amended. 
1077:  47  U.S.C.  151-55.  157.  201-05.  218, 
251.  253.  271-75.  unless  otherwise  noted. 

2.  Section  53  209  is  added  to  subpart 
C  to  read  as  follows: 

§53.209    Biennial  audit 

(a)  A  Bell  operating  company  required 
to  operate  a  separate  affiliate  under 
section  272  of  the  .^ct  shall  obtain  and 
pay  for  a  Federal/State  joint  audit  every 
two  years  conducted  by  an  independent 
auditor  to  determine  whether  the  Bell 
operating  company  has  complied  with 
the  rules  promulgated  under  section  272 
and  particularlv  the  audit  requirements 
listed  in  paragraph  (b)  of  this  section. 

(b)  The  independent  audit  shall 
determine; 

(1)  Whether  the  separate  affiliate 
required  under  section  272  of  the  Act 
has: 

(i)  Operated  independently  of  the  Bell 
operating  company; 

(ii)  Maintained  books  records,  and 
accounts  in  the  manner  prescribed  by 
the  Commission  that  are  separate  from 
the  books,  records  and  accounts 


maintained  by  the  Bell  operating 
company; 

(iii)  Officers,  directors  and  employees 
that  are  separate  from  those  of  the  Bell 
operating  company; 

(iv)  Not  obtained  credit  under  any 
arrangement  that  would  permit  a 
creditor,  upon  default,  to  have  recourse 
to  the  assets  of  the  Bell  operating 
company;  and 

(v)  Conducted  all  transactions  with 
the  Bell  operating  company  on  an  arm's 
length  basis  with  the  transactions 
reduced  to  writing  and  available  for 
public  inspection. 

(2)  Whether  or  not  the  Bell  operating 
company  has: 

(i)  Discriminated  between  the  separate 
affiliate  and  any  other  entity  in  the 
provision  or  procurement  of  goods, 
services,  facilities,  and  information,  or 
the  establishment  of  standards: 

(ii)  Accounted  for  all  transactions 
with  the  separate  affiliate  in  accordance 
with  the  accounting  principles  and  rules 
approved  by  the  Commission. 

(3)  Whether  or  not  the  Bell  operating 
company  and  an  affiliate  subject  to 
section  251(c)  of  the  Act: 

(i)  Have  fulfilled  requests  from 
unaffiliated  entities  for  telephone 
exchange  service  and  exchange  access 
within  a  period  no  longer  than  the 
period  in  which  it  provides  such 
telephone  exchange  service  and 
exchange  access  to  itself  or  its  affiliates; 

(ii)  Have  made  available  facilities, 
services,  or  information  concerning  its 
provision  of  exchange  access  to  other 
providers  of  interL'KTA  services  on  the 
same  terms  and  conditions  as  it  has  to 
its  affiliate  required  under  section  272 
that  operates  in  the  same  market; 

(iii)  Have  charged  its  separate  affiliate 
under  section  272.  or  imputed  to  itself 
(if  using  the  access  for  its  provision  of 
its  own  services),  an  amount  for  access 
to  its  telephone  exchange  service  and 
exchange  access  that  is  no  less  than  the 
amount  charged  to  any  unaffiliated 
interexchange  carriers  for  such  service; 
and 

(iv)  Have  provided  any  interLAT.A  or 
intraLATA  facilities  or  services  to  its 
interLATA  affiliate  and  made  available 
such  services  or  facilities  to  all  carriers 
at  the  same  rates  and  on  the  same  terms 
and  conditions,  and  allocated  the 
associated  costs  appropriately. 

(c)  An  independent  audit  sliall  be 
performed  on  the  first  full  vear  of 
operations  of  the  separate  affiliate 
required  under  section  272  of  the  Act. 
and  biennially  thereafter 

(d)  The  Chief,  Common  Carrier 
Bureau,  shall  work  with  the  regulatory 
agencies  in  the  states  having  jurisdiction 
over  the  Bell  operating  company's  local 
telephone  services,  to  attempt  to  form  a 


Federal/State  joint  audit  team  with  the 
responsibility  for  overseeing  the 
planning  of  the  audit  as  specified  in 
§  53.211  and  the  analy^s  and  evaluation 
of  the  audit  as  specified  in  §53.213.  The 
Federal/State  joint  audit  team  may 
direct  the  independent  auditor  to  take 
any  actions  necessary  to  ensure 
compliance  with  the  audit  requirements 
listed  in  paragraph  (b)  of  this  section.  If 
the  state  regulatory  agencies  having 
jurisdiction  choose  not  to  participate  in 
the  Federal/State  joint  audit  team,  the 
Chief,  Common  Carrier  Bureau,  shall 
establish  an  FCC  audit  team  to  oversee 
and  direct  the  independent  auditor  to 
take  any  actions  necessary  to  ensure 
compliance  with  the  audit  requirements 
in  paragraph  (b)  of  this  section. 

3.  Section  53.211  is  added  to  subpart 
(C)  to  read  as  follows; 

§53.211    Audit  planning. 

(a)  Before  selecting  a  independent 
auditor,  the  Bell  operating  company 
shall  submit  preliminary  audit 
requirements,  including  the  proposed 
scope  of  the  audit  and  the  extent  of 
compliance  and  substantive  testing,  to 
the  Federal/State  joint  audit  team 
organized  pursuant  to  §  53.209(d); 

(b)  The  Federal/State  joint  audit  team 
shall  review  the  preliminary  audit 
requirements  to  determine  whether  it  is 
adequate  to  meet  the  audit  requirements 
in  §  53.209  (b).  The  Federal/State  joint 
audit  shall  have  30  days  to  review  the 
audit  requirements  and  determine  any 
modifications  that  shall  be  incorporated 
into  the  final  audit  requirements. 

(c)  After  the  audit  requirements  have 
been  approved  by  the  Federal/State  joint 
audit  team,  the  Bell  operating  company 
shall  engage  within  30  days  an 
independent  auditor  to  conduct  the 
biennial  audit.  In  making  its  selection, 
the  Bell  operating  company  shall  not 
engage  any  independent  auditor  who 
has  been  instrumental  during  the  past 
two  years  in  designing  any  of  the 
accounting  or  reporting  systems  under 
review  in  the  biennial  audit. 

(d)  The  independent  auditor  selected 
by  *he  Bell  operating  company  to 
conduct  the  audit  shall  develop  a 
detailed  audit  program  based  on  the 
final  audit  requirements  and  submit  it  to 
the  Federal/State  joint  audit  team.  The 
Federal/State  joint  audit  team  shall  have 
30  days  to  review  the^udit  program  and 
determine  any  modifications  that  shall 
be  incorporated  into  the  final  audit 
program. 

(e)  During  the  course  of  the  biennial 
audit,  the  independent  auditor,  among 
other  things,  shall: 

(1)  Inform  the  Federal/State  joint 
audit  team  of  any  revisions  to  the  final 
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audit  program  or  to  the  scope  of  the 
audit. 

(2)  Notify  the  Federal/State  joint  audit 
team  of  any  meetings  with  the  Bell 
operating  company  or  its  separate 
affiliate  in  which  audit  findings  are 
discussed. 

(3)  Submit  to  the  Chief,  Common 
Carrier  Bureau,  any  accounting  or  rule 
interpretations  necessary  to  complete 
the  audit. 

4.  Section  53.213  is  added  to  subpart 
(C)  to  read  as  follows: 

§  53.213    Audit  analysis  and  evaluation. 

(a)  Within  60  dates  after  the  end  of  the 
audit  period,  but  prior  to  discussing  the 
audit  findings  with  the  Bell  operating 
company  or  the  separate  affiliate,  the 
independent  auditor  shall  submit  a  draft 
of  the  audit  report  to  the  Federal/State 
joint  audit  team. 

(1)  The  Federal/State  joint  audit  team 
shall  have  45  days  to  review  the  audit 
findings  and  audit  workpapers,  and 
offer  its  recommendations  concerning 
the  conduct  of  the  audit  or  the  audit 
findings  to  the  independent  auditor. 
Exceptions  of  the  Federal/State  joint 
audit  team  to  the  finding  and 
conclusions  of  the  independent  auditor 
that  remain  unresolved  shall  be 
included  in  the  final  audit  report. 

(2)  Within  15  days  after  receiving  the 
Federal/State  joint  audit  teams 
recommendations  and  making 
appropriate  revisions  to  the  audit  report, 
the  independent  auditor  shall  submit 
the  audit  report  to  the  Bell  operating 
company  for  its  response  to  the  audit 
findings  and  send  a  copy  to  the  Federal/ 
State  joint  audit  team.  The  independent 
auditor  may  request  additional  time  to 
perform  additional  audit  work  as 
recommended  by  the  Federal/State  joint 
audit  team. 

(b)  Within  30  days  after  receiving  the 
audit  report,  the  Bell  operating  company 
will  respond  to  the  audit  findings  and 
send  a  copy  of  its  response  to  the 
Federal/State  joint  audit  team.  The  Bell 
operating  company's  response  shall  be 
included  as  part  of  the  final  audit  report 
along  with  any  reply  that  the 
independent  auditor  wishes  to  make  to 
the  response. 

(c)  Within  10  days  after  receiving  the 
response  of  the  Bell  operating  company, 
the  independent  auditor  shall  make 
available  for  public  inspection  the  final 
audit  report  by  filing  it  with  the 
Commission  and  the  state  regulatory 
agencies  partici{>ating  on  the  joint  audit 
te  m. 

(d)  Interested  parties  may  file 
comments  with  the  Commission  within 


60  days  after  the  audit  report  is  made 
available  for  public  inspection. 

[FR  Doc.  97-1388  Filed  1-17-97.  8:45  ami 
BILUNO  CODE  6712-41-P 

47  CFR  Part  53 

[CC  Docket  No.  96-149;  FCC  96-489] 

Implementation  of  the  Non-Accounting 
Safeguards  of  Sections  271  and  272  of 
the  Communications  Act  of  1934,  as 
Amended 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  First  Report  and  Order 
(Order)  released  December  24,  1996 
clarifies  certain  provisions  of  sections 
271  and  272  of  the  Communications  Act 
of  1934,  as  amended,  and  promulgates 
regulations  to  implement  other 
provisions.  The  intended  effect  of  this 
Order  is  to  further  the  Commission's 
goal  of  fostering  competition  in  the 
telecommunications  market. 
EFFECTIVE  DATE:  February  20.  1997.  The 
collections  of  information  contained 
within  sections  53.203(b)  and  (e)  of 
these  Rules  are  contingent  upon 
approval  by  the  Office  of  Management 
and  Budget.  The  Commission  will 
publish  a  document  at  a  later  date 
establishing  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Radhika  Karmarkar,  Attorney,  Common 
Carrier  Bureau,  Policy  and  Program 
Planning  Division,  (202)  41&-1580.  For 
additional  information  concerning  the 
information  collections  contained  in 
this  Report  and  Order  contact  Dorothy 
Conway  at  202-41&-0217,  or  via  the  ' 
Internet  at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  December  23,  1996,  and 
released  December  24,  1996.  This  Order 
contains  new  or  modified  information 
collections  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA).  It  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  PRA.  OMB,  the 
general  public  and  other  federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding.  This  is  a  synopsis,  the  full 
text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  St.,  NW., 
Washington,  DC.  The  complete  text  also 
may  be  obtained  through  the  World 
Wide  Web,  at  http://www.fcc.gov/ 


Bureaus/Common  Carrier/Orders/ 
fcc96489.wp,  or  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  (202)  857-3800,  2100  M  St.,  NW.. 
Suite  140,  Washington,  DC  20037. 

Regulatory  Flexibility  Analysis 

We  determined  that  section  605(b)  of 
the  Regulatory  Flexibility  Act  of  1980,  5 
L'.S.C.  605(b),  does  not  apply  to  the 
rules  adopted  in  this  Order  because  they 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  section  301(3)  of 
the  Regulator,-  F'»^ibility  Act. 

Paperwork  Reduction  Act 

Some  of  the  rules  adopted  in  this 
Order  impose  information  collection 
requirements  that  are  explained  in  a 
companion  order,  entitled 
Implementation  of  the 
Telecommunications  Act  of  1996: 
Accounting  Safeguards  Under  the 
Telecommunications  Act  of  T996.  CC 
Docket  No  96-150.  FCC  96-490.  The 
paperH-ork  reduction  estimates 
associated  with  these  rules  are 
contained  in  this  section.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-12.  Written 
comments  by  the  public  on  the 
information  collections  are  due  30  days 
after  date  of  publication  in  the  Federal 
Register.  OMB  notification  of  action  is 
due  (60  days  from  dale  of  publication  in 
the  Federal  Register.)  Comments  should 
address:  (a)  whether  the  new  or 
modified  collection  of  information  is 
necessiry  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility:  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  Uie  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0734. 

Title:  Implementation  of  the 
Telecommunications  Ad  of  1996: 
Accounting  Safeguards  Under  the 
Telecommunications  Act  of  1996. 

Form  No.:  N/A. 

Type  of  review:  Revision. 

Respondents:  Businesses  or  other  for 
profit. 
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Section/title 

No.  of  re- 
spondents 

Est.  time  per  re- 
sponse 

Total  annual 
burden 

Affiliate  Company,  Books.  Records  and  Accounts.  Section  272 

20 

7 

6  056  25  hrs 

121  125  hrs 

Anns'  Length  Requirement  

72  hrs 

504  hrs 

Total  Annual  Burden:  121.629  total 
hours  in  this  Report  and  Order  (Total 
Annual  Burden  hours  for  0MB  control 
number  3060-0734—180.536.75). 

Estimated  Costs  Per  Respondents:  SO. 

Needs  and  Uses:  The  attached  item 
adopts  safeguards  to  govern  the  Bell 
Operating  Companies'  (BOCs)  entry  into 
certain  new  markets.  It  promulgates 
rules  and  policies  implementing  and. 
where  necessary,  clarifying  the  non- 
accounting  separate  affiliate  and 
nondiscrimination  safeguards 
prescribed  by  Congress  in  sections  271 
and  272  of  the  Communications  Act  of 
1934.  as  amended.  These  safeguards  are 
intended  both  to  protect  subscribers  to 
BOC  monopoly  services,  such  as  local 
telephony,  against  the  potential  risk  of 
having  to  pay  costs  mcurred  by  the 
BOCs  to  enter  competitive  markets,  such 
as  interLATA  services  and  equipment 
manufacturing,  and  to  protect 
competition  in  those  markets  from  the 
BOCs'  ability  to  use  their  exi.sting 
market  power  in  local  exchange  services 
to  obtain  an  anticompetitive  advantage 
in  those  new  markets  the  BOCs  seek  to 
enter. 

Synopsis  of  First  Report  and  Order 

I.  Introduction 

In  February  1996.  the 
Telecommunications  Act  of  1996 
became  law.  Telecommunications  Act  of 
1996.  Pubhc  Law  No  104-104.  110  Stat. 
56  (1996  Act),  to  be  codified  at  47  U.S.C. 
§§151  et  seq.  The  intent  of  the  1996  Act 
is  "to  provide  for  a  pro-competitive,  de- 
regulatory  national  policy  framework 
designed  to  accelerate  rapidlv  private 
sector  deployment  of  advanced 
telecommunications  and  information 
technologies  and  services  to  all 
Americans  by  opening  all 
telecommunications  markets  to 
competition.  " 

In  this  proceeding,  we  adopt  non- 
accounting  safeguards,  pursuant  to 
section  272  of  the  Communications  Act. 
to  govern  entry  by  the  Bell  Operating 
Companies  (BOCs)  into  certain  new 
markets.  This  proceeding  is  one  of  a 
series  of  interrelated  rulemakings  that 
collectively  will  implement  the 
telephony  provisions  of  the  1996  Act. 
Other  proceedings  under  the  1996  Act 
have  focused  on  opening  markets  to 
entry  by  new  competitors,  establishing 
rules  to  preserve  and  advance  universal 
service,  establishing  rules  for 


competition  in  those  markets  that  are 
opened  to  competitive  entry,  and  on 
lifting  legal  and  regulatory  barriers  to 
competition. 

Upon  enactment,  the  1996  Act 
permitted  the  BOCs  immediately  to 
provide  interl^TA  services  that 
originate  outside  of  their  in-region 
states.  The  1996  Act  conditions  the 
BOCs'  entry  into  in-region  interLATA 
services  on  their  compliance  with 
certain  provisions  of  section  271.  Under 
section  271,  we  must  determine,  among 
other  things,  whether  the  BOC  has 
complied  with  the  safeguards  imposed 
by  section  272  and  the  rules  adopted 
herein.  Section  272  addresses  the  BOCs' 
provision  of  InterLATA 
telecommunications  services  originating 
in  states  in  which  they  provide  local 
exchange  and  exchange  access  services, 
interLATA  information  services,  and 
BOC  manufacturing  activities. 

On  luly  18.  1996.  we  initiated  this 
proceeding  by  releasing  a  Notice  of 
Proposed  Rulemaking  (NPRM)  61  FR 
39397  (July  29,  1996)  that  sought 
comment  on  the  non-accounting 
separate  affiliate  and  nondiscrimination 
safeguards  of  the  1996  Act.  These 
provisions  govern  the  BOCs'  entry  into 
certain  new  markets.  We  initiated  a 
separate  proceeding  to  address  the 
accounting  safeguards  required  to 
implement  sections  260  and  272 
through  276  of  the  Communications 
Act.  Comments  on  the  non-accounting 
separate  affiliate  and  nondiscrimination 
safeguards  were  filed  on  August  15, 
1996,  and  replv  comments  were  filed  on 
August  30,  1996. 

The  NPRM  also  sought  comment  on 
whether  we  should  relax  the  dominant 
carrier  classification  that  under  our 
current  rules  would  apply  to  in-region, 
interstate,  domestic.  interLATA  services 
provided  by  the  BOCs'  interLATA 
affiliates.  Further,  the  NPRM  sought 
comment  on  whether  we  should  modify 
our  existing  rules  for  regulating  the 
provision  of  in-region,  interstate, 
interexchange  services  by  independent 
local  exchange  carriers  (LECs)  (namely, 
carriers  not  affiliated  with  a  BOC). 
Finally,  the  NPRM  considered  whether 
to  apply  the  same  regulatory  treatment 
to  the  BOC  affiliates'  and  independent 
LLCs'  provision  of  in-region, 
international  services,  as  would  apply  to 
the  provision  of  in-region,  interstate, 
domestic,  interLATA  services  and  in- 
region.  interstate,  domestic 


interexchange  services,  respectively. 
This  order  addresses  only  the  non- 
accounting  separate  affiliate  and 
nondiscrimination  safeguards  in 
sections  271  and  272.  The  classification 
of  BOC  affiliates  or  independent  LECs 
(and  their  affiliates)  as  dominant  or  non- 
dominant  will  be  addressed  in  a 
separate  Report  and  Order  in  this 
docket. 

In  this  order,  we  promulgate  rules  and 
policies  implementing,  and,  where 
necessary,  clarifying  the  non-accounting 
separate  affiliate  and  nondiscrimination 
safeguards  prescribed  by  Congress  in 
sections  271  and  272.  These  safeguards 
are  intended  both  to  protect  subscribers 
to  BOC  monopoly  services,  such  as  local 
telephony,  against  the  potential  risk  of 
having  to  pay  costs  incurred  by  the 
BOCs  to  enter  competitive  markets,  such 
as  interLATA  services  and  equipment 
manufacturing,  and  to  protect 
competition  in  those  markets  from  the 
BOCs'  ability  to  use  their  existing 
market  power  in  local  exchange  services 
to  obtain  an  anticompetitive  advantage 
in  those  new  markets  the  BOCs  seek  to 
enter.  Our  action  today  continues  the 
process  of  enhancing  competition  in  all 
telecommunications  markets  as 
envisioned  by  the  1996  Act. 

A.  Background 

The  fundamental  objective  of  the  1996 
Act  is  to  bring  to  consumers  of 
telecommunications  services  in  all 
markets  the  full  benefits  of  vigorous 
competition.  As  we  recognized  in  the 
First  Interconnection  Order,  61  FR 
45476  (August  29,  1996),  "Itjhe  opening 
of  all  telecommunications  markets  to  all 
providers  will  blur  traditional  industry 
distinctions  and  bring  new  packages  of 
services,  lower  prices,  and  increased 
innovation  to  American  consumers." 
With  the  removal  of  legal,  economic, 
and  regulatory  impediments  to  entry, 
providers  of  various 
telecommunications  services  will  be 
able  to  enter  each  other's  markets  and 
provide  various  services  in  competition 
with  one  another.  Both  the  BOCs  and 
other  firms,  most  notably  existing 
interexchange  carriers,  will  be  able  to 
offer  a  widely  recognized  brand  name 
that  is  associated  with 
telecommunications  services.  As  firms 
expand  the  scope  of  their  existing 
operations  to  new  product  lines,  they 
will  increasingly  offer  consumers  the 
ability  to  purchase  local.  intraLATA, 
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and  interLATA  telecommunications 
services,  as  well  as  wireless, 
information,  and  other  services,  from  a 
single  provider  (i.e.,  "one  stop 
shopping"),  and  other  advantages  of 
vertical  integration. 

The  1996  Act  opens  local  markets  to 
competing  providers  by  imposing  new 
interconnection  and  unbundling 
obligations  on  existing  providers  of 
local  exchange  service,  including  the 
BOCs.  The  1996  Act  also  allows  the 
BOCs  to  provide  interLATA  services  in 
the  states  where  they  currently  provide 
local  exchange  and  exchange  access 
services  once  they  satisfy  the 
requirements  of  section  271.  Moreover, 
by  requiring  compliance  with  the 
competitive  checklist  set  out  in  section 
271(c)(2)(B)  as  a  prerequisite  to  BOC 
provision  of  in-region  interLATA 
service,  the  statute  links  the  effective 
opening  of  competition  in  the  local 
market  with  the  timing  of  BOC  entry 
into  the  long  distance  market,  so  as  to 
ensure  that  neither  the  BOCs  nor  the 
existing  interexchange  carriers  could 
enjoy  an  advantage  from  being  the  first 
to  enter  the  other's  market. 

In  enacting  section  272,  Congress 
recognized  that  the  local  exchange 
market  will  not  be  fully  competitive 
immediately  upon  its  opening. 
Congress,  therefore,  imposed  in  section 
272  a  series  of  separate  affiUate 
requirements  applicable  to  the  BOC's 
provision  of  certain  new  services  and 
their  engagement  in  certain  new 
activities.  These  requirements  are 
designed,  in  the  absence  of  full 
competition  in  the  local  exchange 
marketplace,  to  prohibit  anticompetitive 
discrimination  and  cost-shifting,  while 
still  giving  consumers  the  benefit  of 
competition. 

As  we  observed  in  the  NPRM.  BOC 
entry  into  in-region  interLATA  services 
raises  issues  for  competition  and 
consumers,  even  after  a  BOC  has 
satisfied  the  requirements  of  sectipn 
271(d)(3).  BOCs  currently  are  the 
dominant  providers  of  local  exchange 
and  exchange  access  services  in  their  in- 
region  states,  accounting  for 
approximately  99.1  percent  of  the  local 
service  revenues  in  those  markets.  If  a 
BOC  is  regulated  under  rate-of-retum 
regulation,  a  price  caps  structure  with 
sharing  (either  for  interstate  or  intrastate 
services),  a  price  caps  scheme  that 
adjusts  the  X-factor  periodically  based 
on  changes  in  industry-  productivity,  or 
if  any  revenues  it  is  allowed  to  recover 
are  based  on  costs  recorded  in  regulated 
books  of  account,  it  may  have  an 
incentive  to  allocate  improperly  to  its 
regulated  core  business  costs  that  would 
be  properly  attributable  to  its 
competitive  ventures. 


In  addition,  a  BOC  may  have  an 
incentive  to  discriminate  in  providing 
exchange  access  services  and  facilities 
that  its  affiliate's  rivals  need  to  compete 
in  the  interLATA  telecommunications 
services  and  information  services 
markets.  For  example,  a  BOC  may  have 
an  incentive  to  degrade  services  and 
facilities  furnished  to  its  affiliate's 
rivals,  in  order  to  deprive  those  rivals  of 
efficiencies  that  its  affiliate  enjoys. 
Moreover,  to  the  extent  carriers  offer 
both  local  and  interLATA  services  as  a 
bundled  offering,  a  BOC  that 
discriminates  against  the  rivals  of  its 
affiliates  could  entrench  its  position  in 
local  markets  by  making  these  rivals' 
offerings  less  attractive.  With  respect  to 
BOC  manufacturing  activities,  a  BOC 
may  have  an  incentive  to  purchase  only 
equipment  manufactured  by  its  section 
272  affiliate,  even  if  such  equipment  is 
more  expensive  or  of  lower  quality  than 
that  available  from  other  manufacturers. 

Moreover,  if  a  BOC  charges  other 
firms  prices  for  inputs  that  are  higher 
than  the  prices  charged,  or  effectively 
charged,  to  the  BOC's  section  272 
affiliate,  then  the  BOC  could  create  a 
"price  squeeze."  In  that  circumstance, 
the  BOC  affiliate  could  lower  its  retail 
price  to  refiect  its  unfair  cost  advantage, 
and  competing  providers  would  be 
forced  either  to  match  the  price 
reduction  and  absorb  profit  margin 
reductions  or  maintain  their  retail  prices 
at  existing  levels  and  accept  market 
share  reductions.  This  artificial 
advantage  may  allow  the  BOC  affiliate 
to  win  customers  even  though  a 
competing  carrier  may  be  a  more 
efficient  provider  in  serving  the 
customer.  Unlawful  discriminatory 
preferences  in  the  quality  of  the  service 
or  preferential  dissemination  of 
information  provided  by  BOCs  to  their 
section  272  affiliates,  as  a  practical 
matter,  can  have  the  same  efi^ect  as 
charging  unlawfully  discriminatory 
prices.  If  a  BOC  charged  the  same  rate 
to  its  affiliate  for  a  higher  quality  access 
service  than  the  BOC  charged  to 
unaffiliated  entities  for  a  lower  quality 
service,  or  disclosed  information 
concerning  future  changes  in  network 
architecture  to  its  manufacturing 
affiliate  before  disclosing  it  to  others, 
the  BOC  could  effectively  create  the 
same  "price  squeeze"  discussed  above. 

The  structural  and  nondiscrimination 
safeguards  contained  in  section  272 
ensure  that  competitors  of  the  BOC's 
section  272  affiliate  have  access  to 
essential  inputs,  namely,  the  provision 
of  local  exchange  and  exchange  access 
services,  on  terms  that  do  not 
discriminate  against  the  competitors 
and  in  favor  of  the  BOCs  affiliate. 
Because  the  BOC  has  the  incentive  to 


provide  its  affiliate  with  the  most 
efficient  access,  the  statute  requires  the 
BOC  to  provide  competitors  the  same 
access.  Access  to  such  inputs  on 
nondiscriminatory  terms  will  enable  a 
new  entrant  to  compete  effectively, 
assuming  it  is  at  least  as  efficient  as  the 
BOC  and/or  its  section  272  affiliate.  At 
the  same  time,  Congress  also  was 
sensitive  to  the  value  to  the  BOCs  of 
potential  efficiencies  stemming  from 
economies  of  scale.  Our  task  is  to 
implement  section  272  in  a  manner  that 
ensures  that  the  fundamental  goal  of  the 
1996  Act  is  attained — to  open  all 
telecommunications  markets  to  robust 
competition — but  at  the  same  time  does 
not  impose  requirements  on  the  BOCs 
that  will  unfairly  handicap  them  in  their 
ability  to  compete.  The  rules  and 
policies  adopted  in  this  order  seek  to 
preser\'e  the  carefully  crafted  statutory 
balance  to  the  extent  possible  until 
facilities-based  alternatives  to  the  local 
exchange  and  exchange  access  ser\'ices 
of  the  BOCs  make  those  safeguards  no 
longer  necessar>'. 

B.  Oven'iew  and  Summary 

Section  272  allows  a  BOC  to  engage 
in  the  manufacturing  of 
telecommunications  equipment  and 
CPE,  the  origination  of  certain 
interLATA  telecommunications 
services,  and  the  provision  of 
interLATA  information  services,  as  long 
as  the  BOC  provides  these  activities 
through  a  separate  affiliate.  Unless 
extended  by  the  Commission,  the 
statutory  separate  affiliate  requirements 
for  manufacturing  and  interLATA 
telecommunications  services  expire 
three  years  after  a  BOC  or  any  BOC 
affiliate  is  authorized  to  provide  in- 
region  interLATA  services.  The 
statutory  interLATA  information 
services  separate  affiliate  requirement 
expires  on  February  8.  2000.  four  years 
after  enactment  of  the  1996  Act,  unless 
extended  by  the  Commission. 

This  order  implements  the  structural 
separation  requirements  mandated  by 
section  272  in  a  manner  that  is  designed 
to  prevent  improper  cost  allocation 
between  the  BOC  and  its  section  272 
affiliate  and  discrimination  by  the  BOC 
in  favor  of  its  section  272  affiliate.  In 
particular,  we  construe  the  section 
272(b)(1)  "operate  independently" 
requirement  to  prohibit  the  BOC  and  its 
section  272  affiliate  from  jointly  owning 
transmission  and  switching  facilities  or 
the  land  and  buildings  on  which  such 
facilities  are  located.  Moreover,  we 
prohibit  a  BOC  and  its  affiliates,  other 
than  the  section  272  affiliate  itself,  from 
providing  operating,  installation,  and 
maintenance  services  associated  with 
the  facilities  owned  by  the  section  272 
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affiliate.  Similarly,  a  section  272  affiliate 
may  not  provide  such  services 
associated  with  the  BOC's  facilities. 
These  requirements  should  reduce  the 
potential  for  the  improper  allocation  of 
costs  to  the  BOC  that  should  be 
allocated  to  the  section  272  affiliate.  In 
addition,  they  should  ensure  that  a 
section  272  affiliate  must  follow  the 
same  procedures  as  its  competitors  in 
order  to  gain  access  to  a  BOC's  facilities. 
Consistent  with  these  requirements  and 
those  established  pursuant  to  sections 
272(b)(5)  and  272(c)(1),  however,  a 
section  272  affiliate  may  negotiate  with 
an  affiliated  BOC  on  an  arms  length 
basis  to  obtain  transmission  and 
switching  facilities,  to  arrange  for 
collocation  of  facilities,  and  to  provide 
or  obtain  services  other  than  those 
expressly  prohibited  herein. 

The  structural  separation 
requirements  of  section  272.  in 
conjunction  with  the  affirmative 
nondiscrimination  obligations  imposed 
by  that  section,  also  are  intended  to 
address  concerns  that  the  BOCs  could 
potentially  use  local  exchange  and 
exchange  access  facilities  to 
discriminate  against  competitors  in 
order  to  gain  an  anticompetitive 
advantage  for  their  affiliates  that  engage 
in  competitive  activities.  We  interpret 
section  Z72(c)(l)  as  imposing  a  flat 
prohibition  against  discrimination  more 
stringent  than  the  bar  on  "unjust  and 
unreasonable"'  discrimination  contained 
in  section  202  of  the  Act.  In  short,  the 
BOCs  must  treat  all  other  entities  in  the 
same  manner  in  which  they  treat  their 
section  272  affiliates.  We  conclude  that 
a  BOC  may  not  discnminate  in  favor  of 
its  section  272  affiliate  by:  (1)  Providing 
exchange  access  services  to  competing 
interLATA  service  providers  at  a  higher 
rate  than  the  rate  offered  to  its  section 
272  affiliate:  (2)  providing  a  lower 
quality  service  to  competing  interLATA 
service  providers  than  the  service  it 
provides  to  its  section  272  affiliate  at  a 
given  price;  (3)  giving  preference  to  its 
affiliate's  equipment  in  the  procurement 
process;  or  (4)  failing  to  provide 
advance  information  about  network 
changes  to  its  competitors.  We  seek 
comment  in  a  Further  Notice  of 
Proposed  Rulemaking  on  specific 
disclosure  requirements  to  implement 
section  272(e)(1). 

In  this  order,  we  also  seek  to  ensure 
that  BOC  section  272  affiliates  have  the 
same  opportunity  to  compete  for 
customers  as  other  long  distance  service 
providers.  The  joint  marketing  rules  we 
have  established  limit  the  ability  of  the 
largest  interexchange  carriers  to  market 
jointly  their  interLATA  service  with 
resold  BOC  loc:al  exchange  service,  until 
the  BOC  receives  in-region,  interLATA 


authority  under  section  271  or  until  36 
months  after  enactment  of  the  1996  Act. 
Once  the  BOC  receives  interLATA 
authority,  the  restrictions  on 
interexchange  carrier  joint  marketing 
expire,  and  the  interexchange  carriers 
and  the  BOCs  and  their  section  272 
affiliates  may  engage  in  the  same  types 
of  marketing  activities. 

In  addition,  we  clarify  that  the 
Communications  Act  allows  a  section 
272  affiliate  to  purchase  unbundled 
elements  pursuant  to  section  251(c)(3) 
and  telecommunications  services  at 
wholesale  rates  under  section  251(c)(4). 
Thus,  the  section  272  affiliate  may 
provide  integrated  services  in  the  same 
manner  as  other  competitors.  Such  an 
approach  is  consistent  with  the 
objectives  of  the  1996  Act.  which  are  to 
give  service  providers  the  freedom  to 
develop  a  wide  array  of  service  packages 
and  allow  consumers  to  select  what  best 
suits  their  needs.  We  note,  however, 
that  the  BOC  may  not  transfer  local 
exchange  and  exchange  access  facilities 
and  capabihties  to  the  section  272 
afTiliate,  or  another  affiliate,  in  order  to 
evade  regulatory  requirements. 

We  recognize  that  no  regulatory 
scheme  c^n  completely  prevent  or  deter 
discrimination,  particularly  in  its  more 
subtle  forms.  In  this  order,  we  shift  the 
burden  of  production  to  the  BOCs  in  the 
context  of  section  271(d)(6)  enforcement 
proceedings  in  order  to  alleviate  the 
burden  on  the  complainant  and 
facilitate  the  detection  of 
anticompetitive  behavior.  Because  the 
BOC  is  likely  to  be  in  sole  possession  of 
most  of  the  relevant  information 
necessary  to  establish  the  complainant's 
case,  shifting  the  burden  is  the  most 
efficient  way  of  resolving  complaints 
alleging  violations  of  the  conditions  of 
in-region  interLATA  entry  under  section 
271(d)(3).  The  goal  of  this  proceeding 
and  others  is  to  establish  a  regulatory 
framework  that  enables  service 
providers  to  enter  each  other's  markets 
and  compete  on  an  equal  footing  by  not 
allowing  one  service  provider  to  game 
regulatory  requirements  in  such  a  way 
as  to  hinder  competition. 

n.  Scope  of  Commission  Authority 

A  Rulemaking  Authority 
1.  Background 

In  the  NPRM,  we  addressed  the  scope 
of  the  Commission's  authority,  pursuant 
to  sections  271  and  272,  over  interLATA 
services,  interLATA  information 
services  and  manufacturing  activities. 
Although  we  did  not  seek  comment  on 
whether  the  Commission  has  authority 
to  adopt  rules  implementing  section 
272,  several  commenters  addressed  this 
issue. 


2.  Discussion 

We  reject  as  unfounded  the  assertion 
that  the  Commission  lacks  authority  to 
adopt  regulations  implementing  section 
272.  Sections  4(i),  201(b).  and  303(r)  of 
the  Act  authorize  the  Commission  to 
adopt  any  rules  it  deems  necessary  or 
appropriate  in  order  to  carry  out  its 
responsibilities  under  the  Act,  so  long 
as  those  rules  are  not  otherwise 
inconsistent  with  the  Act.  Nothing  in 
section  272  bars  the  Commission  from 
exercising  the  rulemaking  authority 
granted  by  these  sections  of  the  Act  to 
clarify  and  implement  the  requirements 
of  section  272.  Moreover,  courts 
repeatedly  have  held  that  the 
Commission's  general  rulemaking 
authority  is  "expansive"  rather  than 
limited.  In  addition,  as  AT&T  notes,  it 
is  well-established  that  an  agency  has 
the  authority  to  adopt  rules  to 
administer  congressionally  mandated 
requirements.  Contrary  to  those  parties 
that  argue  that  section  272  is  self- 
executing,  we  find  that  Congress 
enacted  in  section  272  broad  principles 
that  require  interpretation  and 
implementation  in  order  to  ensure  an 
efficient,  orderly,  and  uniform  regime 
governing  BOC  entry  into  in-region 
interLATA  telecommunications  and 
other  markets  covered  by  section  272.  In 
the  NPRM,  we  identified  areas  of 
ambiguity  in  the  requirements  of  section 
272  with  the  specific  goal  of  clarifying 
and  implementing  Congress'  intent  in 
that  provision.  That  remains  our  goal  in 
this  Order.  Due  to  the  importance  of  the 
introduction  of  competition  to  the  local 
exchange  market,  we  believe  this  Order 
to  be  both  important  and  necessary  to 
protect  BOC  customers  and  new 
entrants.  Further,  we  agree  with  PacTel 
that  it  serves  the  interests  of  justice  for 
us  to  clarify  in  advance  the  section  272 
requirements  so  that  BOCs  and  other 
parties  may  be  advised  of  what  is 
required  to  meet  the  condition  for  271 
authorization  that  in-region  interLATA 
services  be  provided  in  compliance  with 
section  272. 

We  are  not  persuaded  by  the 
argument  that  the  removal  of  the  Senate 
bill's  provision  regarding  implementing 
regulations  from  the  1996  Act  indicates 
Congress'  intent  that  section  272  be  self- 
executing.  Parties  advancing  this 
argument  rely  on  a  rule  of  statutory 
construction  providing  that,  when  a 
provision  in  a  prior  draft  is  altered  in 
the  final  legislation.  Congress  intended 
a  change  from  the  prior  version.  The 
courts  have  rejected  this  rule  of 
statutory  construction,  however,  when 
changes  from  one  draft  to  another  are 
not  explained.  In  this  instance,  the  only 
statement  from  Congress  regarding  the 
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meaning  of  the  omission  of  the  Senate 
provision  appears  in  the  Joint 
Explanatory  Statement.  According  to 
that  Statement,  all  differences  between 
the  Senate  Bill,  the  House  Amendment, 
and  the  substitute  reached  in  conference 
are  noted  therein  "except  for  clerical 
corrections,  conforming  changes  made 
necessary  by  agreements  reached  by  the 
conferees,  and  minor  drafting  and 
clerical  changes."  Because  the  Joint 
Explanatory  Statement  did  not  address 
the  removal  of  the  Senate  bill  provision, 
the  logical  inference  is  that  Congress 
regarded  the  change  as  an 
inconsequential  modification,  rather 
than  a  significant  alteration.  Moreover, 
it  seems  implausible  that,  in  enacting 
the  final  version  of  section  272, 
Congress  intended  a  radical  alteration  of 
the  Commission's  general  rulemaking 
authority.  We  therefore  conclude  that 
elimination  of  the  proposed  provision 
was  a  nonsubstantive  change.  Based  on 
the  foregoing,  we  find,  pursuant  to  the 
general  rulemaking  authority  vested  in 
the  Commission  by  sections  4(i),  201(b), 
and  303(r)  of  the  Act,  and  consistent 
with  fundamental  principles  of 
administrative  law,  that  the  Commission 
has  the  requisite  authority  to 
promulgate  rules  implementing  section 
272  of  the  Act. 

B.  Scope  of  Commission's  Authority 
Regarding  InterLATA  Sen'ices 

1.  Background 

In  the  NPRM,  we  tentatively 
concluded  that  the  Commission's 
authority  under  sections  271  and  272 
applies  to  intrastate  and  interstate 
interLATA  services  provided  by  BOCs 
or  their  affiliates.  We  based  this 
tentative  conclusion  in  part  on  our 
analysis  that  Congress  intended  sections 
271  and  272  to  replace  the  pre-Act 
restrictions  on  the  BOCs  contained  in 
the  MFJ,  which  barred  their  provision  of 
both  intrastate  and  interstate  interLATA 
services.  We  also  observed  that  the 
interLATA/intraLATA  distinction 
appears  to  some  extent  to  have 
supplanted  the  traditional  interstate/ 
intrastate  distinction  for  purposes  of 
sections  271  and  272.  We  further  noted 
that  reading  sections  271  and  272  as 
applying  to  all  interLATA  services  fits 
well  with  the  structure  of  the  statute  as 
a  whole,  and  that  reading  the  sections 
as  limited  to  interstate  ser\'ices  would 
lead  to  implausible  results.  We  also 
indicated  that  we  do  not  believe  that 
section  2(b)  of  the  Act  precludes  the 
conclusion  that  our  authority  under 
sections  271  and  272  applies  to 
intrastate  as  well  as  interstate 
interLATA  services.  Finally,  we  asked 
parties  that  disagreed  with  the  foregoing 


analysis  to  comment  on  the  extent  to 
which  the  Commission  mav  have 
authority  to  preempt  state  regulation 
with  respect  to  some  or  all  of  the  non- 
accounting  matters  addressed  by 
sections  271  and  272. 

2.  Discussion 

For  the  reasons  set  forth  below,  we 
conclude  that  sections  271  and  272,  and 
the  Commission's  authority  thereunder, 
apply  to  intrastate  as  well  as  interstate 
interLATA  ser\'ices  provided  by  the 
BOCs  or  their  affiliates.  We  base  this 
conclusion  on  the  scope  of  the  pre-1996 
Act  MFJ  restrictions  on  the  BOCs' 
provision  of  interLATA  sen,ices,  as  well 
as  on  the  plain  language  of  sections  271 
and  272.  and  the  requirements  of  those 
sections.  In  addition,  we  find  that 
section  2rb)  does  not  bar  the 
Commission  from  establishing 
regulations  to  clarif>-  and  implement  the 
requirements  of  section  272  that  apply 
to  intrastafe  interLATA  ser\ices  and 
other  intrastate  matters  that  are  within 
the  scope  of  section  272.  We  hold, 
therefore,  that  the  rules  we  establish  to 
implement  section  272  are  binding  on 
the  states,  and  the  states  mav  not 
impose  regulations  with  respect  to  BOC 
provision  of  intrastate  interLATA 
service  that  are  inconsistent  with 
section  272  and  the  Commission's  rules 
under  section  272.  We  emphasize, 
however,  that  the  scope  of  the 
Commission's  authority  under  sections 
271  and  272  extends  only  to  matters 
covered  by  those  sections.  Those 
sections  do  not  alter  the  jurisdictional 
division  of  authority  with  respect  to 
matters  falling  outside  their  scope.  For 
example,  rates  charged  to  end  users  for 
intrastate  interLATA  sen'ice  have 
traditionally  been  subject  to  state 
authority,  and  will  continue  to  be. 

We  stated  in  the  NPRM,  and  several 
"parties  agree,  that  section  601(a)  of  the 
1996  Act  indicates  that  Congress 
intended  the  provisions  of  the  Act  to 
supplant  the  MFJ.  That  section 
provides: 

Any  conduct  or  activity  that  was.  twfore 
the  date  of  enactment  of  this  Act,  subject  to 
any  restriction  or  obligation  imposed  by  the 
IMFIl  shall,  on  and  after  such  date,  be  subject 
to  the  restrictions  and  obligations  imposed  by 
the  Communications  Act  of  1934  as  amended 
by  this  Act  and  shall  not  be  subject  to  the 
restrictions  and  the  obligations  imposed  bv 
(the  MFJ], 

No  party  challenges  the  fact  that  the 
MFJ  generally  prohibited  the  BOCs  and 
their  affiliates  from  providing  anv 
interLATA  services — interstate  or 
intrastate.  Moreover,  no  party 
challenges  the  fact  that  the  term 
"interLATA  services"  as  used  in  the 


MFJ  referred  to  both  intrastate  and 
interstate  services. 

Similarly,  with  respect  to  the  term 
"interLATA  ser\ices"  as  used  in 
sections  271  and  272,  the  EXDJ.  AT&T, 
and  BellSouth  maintain  that,  because 
the  Act  defines  the  term  "interLATA"  to 
include  intrastate  services,  references  m 
sections  271  and  272  to  interL.MA 
ser\'ices  apply  to  both  intrastate  and 
interstate  sen-ices.  We  agree. 

The  Act  defines  "interLATA  service" 
as  "telecommunications  between  a 
point  in  a  local  access  and  transport 
area  and  a  point  located  outside  such 
area."  The  Act  further  defines  the  term 
"LATA"  as  "a  contiguous  geographic 
area  •    *    •  established  before  the  date  of 
enactment  of  the  [1996  Act)  bv  a  Bell 
operating  company  such  that  no 
exchange  area  includes  points  within 
more  than  1  metropolitan  statistical 
area,  consolidated  metropolitan 
statistical  area,  or  State,  except  as 
expressly  permitted  under  the  IMFJj"  or 
subsequently  modified  with  approval  of 
the  Commission.  This  definition 
expressly  recognizes  that  a  LATA  may 
comprise  an  area,  such  as  a 
metropolitan  statistical  area,  that  is 
smaller  than  a  state.  Indeed,  the  DOJ 
notes  that  most  LATAs  established  by 
the  MFJ  consist  of  onlv  parts  of 
individual  states:  only  nine  L^TAs  out 
of  a  total  of  158  encompass  an  entire 
state.  Thus,  by  defining  an  interLATA 
service  as  telecommunications  from  a 
point  inside  a  LATA  to  a  point  outside 
a  LATA,  the  Act  expressly  recognizes 
that  interLATA  ser\  ices  may  include 
telecommunications  between  two 
LATAs  within  a  single  state. 
Accordingly,  we  find  that  the  term 
"interLA'TA  services,"  as  u.sed  in 
sections  271  and  272,  expressly  refers  to 
both  intrastate  and  interstate  services. 

Although  the  term  ""interL^T.■\ 
services"  as  used  in  the  MFJ  and  in 
sections  271  and  272  refers  to  both 
interstate  and  intrastate  interLATA 
services,  the  .New  "i'ork  Commission  and 
others  assert  that,  when  Congress 
transferred  responsibility  for  enforcing 
the  prohibition  on  the  BOCs'  provision 
of  interLATA  services  from  the  U.S. 
District  Court  to  the  Commission,  it 
intended  to  limit  our  authority  only  to 
interstate  interLATA  services.  To  the 
contran.-.  we  find  that  reading  sections 
271  and  272  as  granting  the  Commission 
authority  over  intrastate  as  well  as 
interstate  interLATA  services  is 
consistent  with,  and  indeed  necessary  to 
effectuate.  Congress'  intent  that  sections 
271  and  272  replace  the  restrictions  of 
the  MFJ  with  respect  to  BOC  provision 
of  interLATA  services. 

The  jurisdictional  limitation  that  the 
New  York  Commission  and  others  seek 
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to  read  into  sections  271  and  272  would 
lead  to  implausible  results.  Specifically, 
under  that  statutory  interpretation,  the 
BOCs  would  have  been  permitted  to 
provide  in-region,  intrastate.  interLATA 
services  upon  enactment,  without 
complying  with  the  section  271  entry 
requirements  or  the  section  272 
safeguards,  and  subject  only  to  any 
existing,  generally  applicable  state  rules 
on  interexchange  entn,'.  Any  such  rules, 
presumably,  would  not  have  been 
specifically  directed  at  BOC  entry, 
because  of  the  long-standing  MFJ 
prohibition  on  entry.  Because  concerns 
about  BOC  control  of  bottleneck 
facilities  needed  for  the  provision  of  in- 
region  interLATA  ser\ices  are 
applicable  to  both  interstate  and 
intrastate  services,  it  seems  clear  that 
sections  271  and  272  apply  equally  to 
the  BOCs"  provision  of  both  intrastate 
and  interstate,  in-region,  interLATA 
services.  We  find  no  reasonable  basis  for 
concluding  that  Congress  intended  to 
lift  the  MFJ's  ban  on  BOC  provision  of 
intrastate  interLATA  services,  which 
constitute  approximately  30  percent  of 
interLATA  traffic,  and  permit  the  BOCs 
to  offer  such  services  before  satisfying 
the  requirements  of  sections  271  and 
272.  As  the  DO)  notes.  "Congress  could 
not  have  intended,  for  example,  to  open 
up  the  intrastate  interLATA  market 
immediately  for  BOC  entry,  without  the 
carefully-devised  entry  requirements  of 
Section  271,  while  at  the  same  time 
establishing  those  requirements  with 
respect  to  interstate  interLATA  entry. 
Nor  could  Congress  have  meant  to 
defeat  the  safeguards  carefully  imposed 
under  Section  272  by  permitting  the 
BOCs  to  engage  in  ttie  behavior  which 
Section  272  prohibits,  as  long  as  they  do 
it  within  the  individual  states'"  Indeed, 
we  find  it  significant  that  neither  the 
states  nor  the  BOCs  have  argued  that 
such  a  result  was  intended.  In  light  of 
this  analysis,  we  find  that  the 
Commission"s  authority  under  sections 
271  and  272  extends  to  both  intrastate 
and  interstate  interLATA  services. 

Similarly,  several  parties  support  the 
conclusion  that  our  authority  to 
consider  the  applications  of  BOCs 
seeking  to  provide  in-region  interLATA 
service  pursuant  to  section  271(d) 
applies  to  both  interstate  and  intrastate 
services.  None  of  the  state 
representatives  and  BOCs  commenting 
on  this  issue  claims  that  the 
Commission's  authority  under  section 
271(d)  does  not  apply  to  a  BOC's 
provision  of  intrastate  interLATA 
services.  Despite  the  lack  of  controversy 
on  this  point,  several  commenters  claim 
that  rules  adopted  under  section  272 
apply  only  to  interstate  services.  We 


believe  that  the  requirements  of  sections 
271  and  272  repudiate  this  argument.  In 
granting  an  application  under  section 
271(d).  the  Commission  must 
determine,  among  other  things,  that  the 
BOC  meets  the  requirements  of  section 
271(d)(3)(B).  Under  this  provision,  the 
Commission  must  find  that  the 
requested  authorization  "will  be  carried 
out  in  accordance  with  the  requirements 
of  section  272."  In  light  o''the 
Commission's  authority  to  approve 
entry  into  both  intrastate  and  interstate 
in-region  interlJ^TA  service,  pursuant 
to  section  271,  it  seems  logical  and 
necessary  that  the  Commission"s 
authority  to  impose  safeguards 
established  by  section  272,  should 
similarly  extend  to  both  intrastate  and 
interstate  interLATA  service. 

Several  parties  have  argued  that, 
although  the  MFJ  restrictions  on  the 
BOCs  applied  to  both  interstate  and 
intrastate  interLATA  services,  the  states 
retained  authority  to  regulate  a  BOC's 
intrastate  interLATA  services  when 
such  services  were  authorized  by  the 
MFJ  court.  They  assert,  therefore,  that, 
even  if  sections  271  and  272  apply  to 
intrastate  services,  those  provisions 
would  not  divest  the  states  of  authority 
over  intrastate  services.  As  we  stated  at 
the  outset  of  this  discussion,  the  scope 
of  the  Commissions  authority  under 
sections  271  and  272  extends  only  to 
matters  covered  by  those  sections,  i.e., 
authorization  for  BOC  entry  into  in- 
region  interLATA  service  and  the 
safeguards  imposed  in  section  272.  We 
do  not  dispute  that  the  states  retain  their 
authority  to  regulate  intrastate  services 
in  other  contexts. 

We  further  find  that  the  requirements 
of  sections  271  and  272  buttress  our 
conclusions  regarding  the  scope  of  the 
Cciiunission's  jurisdiction.  For  example, 
we  find  it  significant  that  section  271(h) 
directs  the  Commission  to  address         • 
intrastate  matters  relating  to  BOC 
provision  of  incidental  interLATA 
services.  That  section  states  that  "(tlhe 
Commission  shall  ensure  that  the 
provision  of  [incidental  interLATA 
services]  by  a  Bell  operating  company  or 
its  affiliate  will  not  adversely  affect 
telephone  exchange  service  ratepayers 
or  competition  in  any 
telecommunications  market." 
Telephone  exchange  service  is  primarily 
an  intrastate  service.  This  reference  to  a 
plainly  intrastate  service  indicates  that 
the  scope  of  section  271  encompasses 
intrastate  matters,  and  thus  the 
Commission's  authority  thereunder 
applies  to  both  intrastate  and  interstate 
interLATA  services. 

State  representatives  and  some  BOCs 
argue  that  .sections  2(b)  and  601(c)  of  the 
Act  preserve  the  states'  authority  to 


adopt  rules  regarding  BOC  provision  of 
intrastate  interLATA  services.  They 
argue  that  section  2(b)  bars  the 
Commission  from  exercising  authority 
under  sections  271  and  272  to  establish 
rules  applicable  to  intrastate  interLATA 
services.  For  the  reasons  set  forth  below, 
we  find  that  section  2(b)  does  not 
preclude  us  from  finding  that  sections 
271  and  272,  and  our  authority  to 
promulgate  rules  thereunder,  apply  to 
BOC  provision  of  intrastate  interLATA 
services. 

In  Louisiana  Public  Service 
Commission  v.  Federal  Cow.munications 
Commission.  476  U.S.  355,  377  (1986). 
the  Supreme  Court  determined  that,  in 
order  to  overcome  section  2(b)'s  limits 
on  the  Commission's  jurisdiction  with 
respect  to  intrastate  communications 
service.  Congress  must  either  modify 
section  2(b)  or  grant  the  Commission 
additional  authority.  As  explained 
above,  we  find  that  the  term 
"interLATA  services,"  by  the  Act's  own 
definition,  includes  intrastate  services, 
and  that  Congress,  in  sections  271  and 
272.  expressly  granted  the  Commission 
authority  over  intrastate  interLATA 
services  for  purposes  of  those  sections. 
Accordingly,  consistent  with  the  Court's 
statement  in  Louisiana,  we  find  that 
section  2Cb)  does  not  limit  our  authority 
over  intrastate  interLATA  services 
under  sections  271  and  272. 

In  addition,  we  find  that,  in  enacting 
sections  271  and  272  after  section  2(b), 
and  squarely  addressing  therein  the 
issues  before  us.  Congress  intended  for 
sections  271  and  272  to  take  precedence 
over  any  contrary  implications  based  on 
section  2(b).  In  construing  these 
provisions,  we  are  mindful  that  "it  is  a 
commonplace  of  statutory  construction 
that  the  specific  governs  the  general." 
Moreover,  where  amended  and  original 
sections  of  a  statute  cannot  be 
harmonized,  the  new  provisions  should 
be  construed  to  prevail  as  the  latest 
declaration  of  legislative  will.  We  find 
also  that,  in  enacting  the  1996  Act,  there 
are  other  instances  where  Congress 
indisputably  gave  the  Commission 
intrastate  jurisdiction  without  amending 
section  2(b).  For  instance,  section 
251(e)(1)  provides  that  "(tlhe 
Commission  shall  have  exclusive 
jurisdiction  over  those  portions  of  the 
North  American  Numbering  Flan  that 
pertain  to  the  United  States."  Section 
253  directs  the  Commission  to  preempt 
state  regulations  that  prohibit  the  ability 
to  provide  intrastate  services.  Section 
276(b)  directs  the  Commission  to 
"establish  a  per  call  compensation  plan 
to  ensure  that  payphone  service 
providers  are  fairly  compensated  for 
each  and  every  completed  intrastate  and 
interstate  call."  Section  276(c)  provides 
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that,  "[t|o  the  extent  that  any  State 
Ipayphone)  requirements  are 
inconsistent  with  the  Commission's 
regulations,  the  Commission's 
regulations  on  such  matters  shall 
preempt  such  State  requirements." 
None  of  these  provisions  is  speciflcallv 
excepted  from  section  2[b),  vet  all  of 
them  explicitly  give  the  Commission 
jurisdiction  over  intrastate  matters. 
Thus,  we  find  that  the  lack  of  an  explicit 
exception  in  section  2fb)  does  not 
require  us  to  conclude  that  the 
Commission's  jurisdiction  under 
sections  271  and  272  is  limited  to 
interstate  services.  A  contrary-  holding 
would  nulHf\'  several  explicit  grants  of 
authority  to  the  Commission,  noted 
above,  and  would  render  substantial 
parts  of  the  statute  meaningless.  Thus, 
in  this  instance,  we  believe  that  the  lack 
of  an  explicit  exception  in  section  2lb) 
is  not  dispositive  of  the  scope  of  the 
Commission's  jurisdiction. 

Moreover,  as  stated  above,  with  the 
exception  of  the  New  York  Commission, 
the  parties  challenging  the 
Commission's  authority  to  preempt  state 
regulation  under  sections  272  do  not 
address  the  issue  of  whether 
"interLATA  services"  are  defined  by  the 
Act  to  include  intrastate  services.  The 
New  York  Commission  agrees  with  us 
that  it  does.  These  parties  (including  the 
New  York  Commission)  also  do  not 
challenge  the  proposition  that  Congress 
vested  in  the  Commission  authority  over 
BOC  entry  into  all  in-region  interLATA 
services — intrastate  and  interstate.  We 
find  it  difficult  to  reconcile  these 
parties'  silence  on  these  issues,  as  well 
as  the  New  York  Commission's 
agreement  that  "interLATA  services" 
includes  intrastate  services,  with  their 
position  that  section  2(b)  hm'ts  the 
application  of  the  Commission's 
implementing  rules  under  section  272  to 
interstate  interLATA  services.  If,  as  it 
remains  undisputed  in  the  record,  the 
Commission  would  necessarily 
determine,  in  assessing  whether  to 
allow  BOC  entry  into  in-region 
interLATA  services,  whether  a  BOC's 
provision  of  intrastate  as  well  as 
interstate  interLATA  services  complies 
with  section  272,  we  can  find  no  basis 
to  maintain  that  the  Commission's 
authority  under  sections  271  and  272 
does  not  include  authority  to  apply  its 
interpretation  of  section  272  to  all  of  the 
interLATA  services — intrastate  and 
interstate — at  issue  in  the  BOC's  271  in- 
region  interLATA  services  application. 

NARUC  and  the  Missouri 
Commission  stress  that  earlier  drafts  of 
the  legislation  would  have  amended 
section  2(b)  to  make  an  exception  for 
certain  sections  of  Title  II,  including 
sections  271  and  272,  but  the  enacted 


version  did  not  include  that  exception. 
They  argue  that  this  change 
demonstrates  that  Congress  intended 
that  section  2(b)'s  limitations  remain 
fully  in  force  with  regard  to  sections  271 
and  272.  We  find  this  argument 
unpersuasive. 

As  noted  above,  parties  that  attach 
significance  to  the  omission  of  the 
proposed  amendment  of  section  2(b) 
rely  on  a  rule  of  statutorv  construction 
providing  that,  when  a  provision  in  a 
prior  draft  is  altered  in  the  final 
legislation.  Congress  intended  a  change 
from  the  prior  version.  This  rule  of 
statuton.-  construction  has  been  rejected, 
however,  when  changes  from  one  draft 
to  another  are  not  explained.  In  this 
instance,  the  only  statement  from 
Congress  regarding  the  meaning  of  the 
omission  of  the  section  2(b)  amendment 
appears  in  the  Joint  Explanatory 
Statement.  According  to  the  Joint 
Explanator\'  Statement,  all  differences 
between  the  Senate  Bill,  the  House 
Amendment,  and  the  substitute  reached 
in  conference  are  noted  therein  "except 
for  clerical  corrections,  conforming 
changes  made  necessary  by  agreements 
reached  by  the  conferees,  and  minor 
drafting  and  clerical  changes."  Because 
the  Joint  Explanatory-  Statement  did  not 
address  the  removal  of  the  section  2(b) 
amendment  from  the  final  bill,  the 
logical  inference  is  that  Congress 
regarded  the  change  as  an 
inconsequential  modification  rather 
than  a  significant  alteration.  It  seems 
implausible  that,  by  enacting  the  final 
version.  Congress  intended  a  radical 
alteration  of  the  Commission  s  authority 
under  sections  271  and  272.  given  the 
total  lack  of  legislative  historv'  to  that 
effect.  Based  on  the  foregoing,  we 
conclude  that  elimination  of  the 
proposed  amendment  of  section  2(b) 
was  a  nonsubstantive  change. 

Moreover,  even  if  it  were  appropriate 
to  speculate  as  to  the  meaning  of  the 
omission  of  the  section  2fb)  exception, 
we  disagree  with  the  argument  that  the 
omission  necessarily  indicates  that 
Congress  intended  not  to  provide  the 
Commission  authority  over  intrastate 
services  in  sections  271  and  272.  We 
find  it  is  equally  possible  that  Congress 
omitted  the  exception  based  on  an 
understanding  that  the  use  of  the  term 
interLATA  in  sections  271  and  272 
established  a  clear  grant  of  authority 
over  intrastate  services  and  therefore 
that  such  an  exception  was  unnecessary. 

We  similarly  are  not  persuaded  that 
section  601(c)  of  the  1996  Act  evinces 
an  intent  by  Congress  to  presen'e  states' 
authority  over  intrastate  matters. 
Section  601(c)  of  the  1996  Act  provides 
that  the  Act  and  its  amendments  "shall 
not  be  construed  to  modify,  impair,  or 


supersede  Federal.  State,  or  local  law 
unless  expressly  so  provided  in  such 
.\c\  or  amendments."  As  explained 
above,  we  conclude  that  sections  271 
and  272.  which  apply  to  interLATA 
services,  were  expressly  intended  to 
modify  federal  and  state  law  and 
jurisdictional  authority. 

For  all  of  the  reasons  discussed  above, 
we  conclude  that  sections  271  and  272, 
and  the  Commission's  authority 
thereunder,  applv  to  intrastate  and 
interstate  interLATA  ser\'ices  provided 
by  the  BOCs  or  their  affiliates.  We  hold, 
therefore,  that  the  rules  we  establish  to 
implement  section  272  are  binding  on 
the  states,  and  the  states  may  not 
impose,  with  respect  to  BOC  provision 
of  intrastate  interL.^TA  ser\ice. 
requirements  inconsistent  with  sec:tions 
271  and  272  and  the  Commission's  rules 
under  those  provisions.  In  this  regard, 
based  on  what  we  find  is  clear 
congressional  intent  that  the 
Commission  is  authorized  to  m.ake 
determinations  regarding  BOC  entrv' 
into  interLATA  .<;enices.  we  reject  the 
suggestion  by  ihe  Wisconsin 
Commission  that,  after  the  Commission 
has  granted  a  BOC  application  for 
authority  under  section  271,  a  state 
nonetheless  may  condition  or  delay 
BOC  entry  into  intrastate  interLATA 
services. 

C.  Scope  of  Commission 's  Authority 
Regarding  Manufacturing  Services 

In  the  NFRM,  we  tentatively 
concluded  that  the  Commission's 
authority  under  section  272  extends  to 
all  BOC  manufacturing  of 
telecommunications  equipment  and 
CPE.  Only  two  parties,  Sprint  and  TIA, 
commented  on  this  issue,  and  both 
agreed  with  our  tentative  conclusion. 

We  adopt  our  tentative  conclusion 
that  our  authority  under  set:tion  272 
extends  to  all  BOC  manufacturing  of 
telecommunications  equipment  and 
CPE.  As  we  stated  in  the  NPRM,  to  the 
extent  that  sections  271  and  272  address 
BOC  manufaduring  activities,  we 
believe  that  the  same  statutory  analysis 
set  forth  above  with  respect  to 
interLATA  services  would  apply.  We 
see  no  basis  for  distinguishing  among 
the  various  subsections  of  sections  271 
and  272.  Even  apart  from  that  analysis, 
however,  we  believe  that  the  provisions 
concerning  manufacturing  clearly  apply 
to  all  manufacturing  activities.  Section 
2(b)  of  the  Communications  Act  limits 
the  Commission's  authority  over 
"charges,  classifications,  practices. 
services,  facilities,  or  regulation  for  or  in 
connection  with  intrastate 
communications  service."  Even  though, 
for  the  reasons  stated  above,  we  find 
section  2(b)  not  to  be  relevant  to 
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sections  271  and  272,  we  find  that  the 
manufacturing  activities  addressed  by 
sections  271  and  272  are  not,  in  any 
event,  within  the  scope  of  section  2(b). 
Alternatively,  even  if  section  2(b)  were 
deemed  to  apply  with  respect  to  BCXZ 
manufacturing,  we  find  that  such 
manufacturing  activities  plainly  cannot 
be  segregated  into  interstate  and 
intrastate  portions.  Thus,  any  state 
regulation  inconsistent  with  sections 
271  and  272  or  our  implementing 
regulations  would  necessarily  thwart 
and  impede  federal  policies,  and  should 
be  preempted. 

III.  Activities  Subject  to  Section  272 
Requirements 

Section  272(a)  provides  that  a  BOC 
(including  any  affiliate)  that  is  a  LEG 
subject  to  the  requirements  of  section 
251(c)  may  provide  certain  services  only 
through  a  separate  affiliate.  Under 
section  272,  BOCs  (or  BOC  affiliates) 
may  engage  in  the  following  activities 
only  through  one  or  more  affiliates  that 
are  separate  from  the  incumbent  LEC 
entity:  (A)  Manufacturing  activities;  (B) 
interLATA  telecommunications  services 
that  originate  in-region;  and  (C) 
interLATA  information  services.  We 
discuss  below  both  the  activities  subject 
to  the  section  272  separate  affiliate 
requirements  and  the  activities  that  are 
exempt  from  these  requirements. 

A.  General  Issues 

1.  Definition  of  "InterLATA  services" 

a.  Background.  In  the  NPRM,  we 
indicated  that  the  1996  .^ct  defines 
"interLATA  service  "  as  a 
telecommunications  service.  We  further 
stated  that,  where  the  1996  Act  draws 
distinctions  between  in-region  and  out- 
of-region  "interLATA  services,"  these 
distinctions  do  not  apply  to  interLATA 
information  services. 

b.  Discussion.  Upon  consideration  of 
the  arguments  raised  in  the  record,  we 
modify  our  interpretation  of  the  scope  of 
the  term  "interLATA  service." 
Consistent  with  the  views  of  the 
commenters  that  addressed  this  point. 
we  conclude  that  the  term  "interLATA 
services"  encompasses  both  interLATA 
information  services  and  interLATA 
telecommunications  services. 

We  are  persuaded  that  the  definition 
of  "interLATA  service,"  which  is 
"telecommunications  between  a  point 
located  in  a  [LATA]  and  a  point  located 
outside  such  area, '  does  not  limit  the 
scope  of  the  term  to  telecommunications 
services  because,  as  MPS  and  BellSouth 
point  out,  information  services  are  also 
provided  via  telecommunications. 
Elsewhere  in  this  Report  and  Order,  we 
conclude  that  "interLATA  information 


services"  must  include  a  bundled, 
interLATA  transmission  component. 
Thus,  interLATA  information  services 
are  provided  via  interLATA 
telecommunications  transmissions  and. 
accordingly,  fall  within  the  definition  of 
"interLATA  service."  Moreover,  we 
believe  that  it  is  a  more  natural, 
common-sense  reading  of  "interLATA 
services"  to  interpret  it  to  include  both 
telecommunications  services  and 
information  services.  In  addition,  as 
MPS  argues,  in  section  272(a)(2), 
Congress  uses  and  distinguishes 
between  "interLATA 
telecommunications  services"  and 
"interLATA  information  services," 
demonstrating  that  it  limited  the  term 
"interLATA  services"  to  transmission 
services  when  it  wished  to.  Further,  if 
Congress  had  intended  the  term 
"interLATA  services"  to  include  only 
interLATA  telecommunications 
services,  its  use  of  the  term  "interLATA 
telecommunications  services"  in  section 
272(a)(2)  would  have  been  unnecessary 
and  redundant. 

As  MCI  points  out,  interpreting  the 
term  "interLATA  services"  to  include 
both  interLATA  telecommunications 
and  interLATA  information  ser\'ices 
means  that  a  BOC  may  not  provide  in- 
region  interLATA  information  services 
until  it  obtains  section  271 
authorization.  As  a  practical  matter,  we 
believe  that  interpreting  "interLATA 
services"  to  include  interLATA 
information  services  will  not  alter  the 
application  of  section  271.  As  noted 
above,  and  discussed  in  greater  detail 
below,  we  conclude  that  the  term 
"interLATA  information  service"  refers 
to  an  information  service  that 
incorporates  as  a  necessary,  bundled 
element  an  interLATA 
telecommunications  transmission 
component  provided  to  the  customer  for 
a  single  rJiarge.  Thus,  regardless  of 
whether  we  interpret  "interLATA 
service"  to  include  interLATA 
information  services,  a  BOC  would  be 
required  to  obtain  section  271 
authorization  prior  to  providing,  in 
region,  the  interLATA 
telecommunications  transmission 
component  of  an  interLATA 
information  service. 

2.  Application  of  Section  272 
Safeguards  to  International  InterLATA 
Services 

In  the  NPRM.  we  tentatively 
concluded  that  Congress  intended  the 
section  272  safeguards  to  apply  to  all 
domestic  and  international  interLATA 
services.  All  of  the  parties  that 
commented  on  this  point  supported  this 
tentative  conclusion.  As  noted  above, 
the  1996  Act  defines  "interLATA 


services"  as  "telecommunications 
between  a  point  located  in  a  [LATA] 
and  a  point  located  outside  such  area." 
The  definition  does  not  distinguish 
between  domestic  and  international 
interLATA  services.  Further, 
international  telecommunications 
services,  which  originate  in  a  LATA  and 
terminate  in  a  country  other  than  the 
United  States,  or  vice  versa,  fit  within 
the  statutory  definition  of  interLATA 
services.  Thus,  we  hereby  adopt  our 
tentative  conclusion. 

3.  Provision  of  Services  Through  a 
Single  ATfiliate 

a.  Background.  In  the  NPRM,  we 
tentatively  concluded  that  BOCs  may 
conduct  all,  or  some  combination  of, 
manufacturing  activities,  interLATA 
telecommunications  services,  and 
interLATA  information  services  through 
a  single  separate  affiliate,  so  long  as  the 
affiliate  satisfies  all  statutory  and 
regulatory  requirements  imposed  on  the 
provision  of  each  type  of  service. 
Elsewhere  in  the  NPRM,  we  sought 
comment  on  whether  the  1996  Act 
permits  us  to,  and  if  so,  whether  we 
should,  interpret  or  apply  any  of  the 
requirements  of  section  272(b) 
differently  with  respect  to  a  BOCs 
provision  of  interLATA 
telecommunications  services,  which  are 
regulated  under  Title  II,  as  opposed  to 

a  BOC's  engagement  in  manufacturing 
and  provision  of  interLATA  information 
services,  which  are  unregulated 
activities.  In  addition,  we  sought 
comment  on  how  we  could  impose 
different  regulatory  requirements  if  a 
BOC  provides  both  regulated  and 
unregulated  services  through  a  single 
affiliate. 

b.  Discussion.  Based  on  the  comments 
submitted  in  the  record  and  our  analysis 
of  the  1996  Act,  we  adopt  our  tentative 
conclusion  that  BOCs  may  conduct  all, 
or  some  combination,  of  manufacturing 
activities,  interLATA 
telecommunications  services,  and 
interLATA  information  services  through 
a  single  separate  affiliate.  Section  272(a) 
requires  a  BOC  to  provide  these  services 
through  "one  or  more  affiliates"  that  are 
"separate  from  any  operating  company 
entity  that  is  subject  to  the  requirements 
of  section  251(c)."  We  conclude  that 
this  language  is  intended  to  allow  the 
BOCs  flexibility  in  structuring  their 
provision  of  competitive  services,  so 
long  as  those  services  are  separated  from 
the  BOCs'  provision  of  any  local 
exchange  services  that  are  subject  to  the 
requirements  of  section  251(c). 

We  further  conclude,  as  a  policy 
matter,  that  it  is  not  necessary  to  require 
the  BOCs  to  separate  their 
manufacturing  activities  from  their 
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provision  of  interLATA 
telecommunications  services  and 
interLATA  information  services,  as 
suggested  by  VoiceTel.  First,  a  BOC's 
manufacturing  activities  do  not  entail 
control  over  bottleneck  local  exchange 
facilities.  Second,  during  the  period  that 
the  MFJ  prohibited  the  BCX:s  from 
engaging  in  manufacturing  activities,  a 
competitive  market  for  these  activities 
developed.  The  market  for  information 
services  is  fully  competitive;  the  market 
for  interLATA  telecommunications 
services  is  also  substantially 
competitive.  Thus,  while  a  HOC  may 
achieve  certain  efficiencies  and 
economies  of  scope  by  conducting  all 
three  categories  of  activity  through  the 
same  section  272  affiliate,  it  cannot 
thereby  increase  its  ability  to  exercise 
market  power  in  either  the 
manufacturing,  interLATA 
telecommunications  services,  or 
interLATA  information  services 
markets.  Further,  we  note  that  section 
273,  which  is  the  subject  of  a  separate 
proceeding,  establishes  additional 
safeguards  applicable  to  HOC 
manufacturing  activities,  which  are 
intended  to  promote  competition  and 
prevent  discrimination.  For  these 
reasons,  we  conclude  that  BOCs  may 
conduct  all,  or  some  combination  of. 
manufacturing  activities,  interLATA 
telecommunications  services,  and 
interLATA  information  services  through 
the  same  section  272  affiliate. 

Further,  we  decline  to  adopt  different 
requirements  pursuant  to  section  272(b) 
for  regulated  and  unregulated  activities. 
The  safeguards  of  section  272(b)  apply 
to  any  "separate  affiliate  required  bv" 
section  272(a).  Thus,  the  section  272(b) 
safeguards  address  the  BOCs'  potential 
to  allocate  costs  improperly  and  to 
discriminate  in  favor  of  their  section 
272  affiliates,  irrespective  of  the 
activities  in  which  those  affiliates 
engage. 

4.  Manufacturing  Activities 

In  the  NPRM  we  stated  that  BOCs 
may  only  engage  in  manufacturing 
activities  through  a  separate  affiliate 
that  meets  the  requirements  of  section 
272.  and  noted  that  section  273  sets 
forth  additional  safeguards  applicable  to 
BOC  entr\-  into  manufacturing  activities. 
Subsequent  to  the  closing  of  the  record 
in  this  proceeding,  the  Commission 
released  a  Notice  of  Proposed 
Rulemaking  to  clarify  and  implement 
the  provisions  of  section  273.  Several 
parties  have  raised  arguments  relating  to 
the  section  273  provisions  on  the  record 
in  this  proceeding.  Because  this 
proceeding  implements  the  non- 
accounting  safeguards  provisions  of 
sections  271  and  272,  arguments 


relating  to  the  specific  provisions  of 
section  273  are  more  appropriately 
addressed  in  the  section  273 
proceeding.  We  note  that  BOCs  must 
conduct  their  manufacturing  activities 
through  a  section  272  separate  affiliate, 
manufacture  and  provide 
telecommunications  equipment  and 
CPE  in  accordance  with  section  273, 
and  comply  with  the  regulations  that 
the  Commission  promulgates  to 
implement  both  sections  272  and  273. 

B.  Mergers/Joint  Ventures  of  Two  or 
More  BOCs 

1.  Background 

In  the  NPRM,  we  tentatively 
concluded  that,  pursuant  to  .sections 
271(i)(l)  and  153(4)(B),  if  two  or  more 
of  the  BOCs  combine  their  operations 
through  merger  or  acquisition,  the  in- 
region  states  of  the  resultant  entity  shall 
include  all  of  the  in-region  states  of  each 
of  the  BOCs  involved  in  the  merger/ 
acquisition.  We  sought  comment  on 
whether  the  entry-  into  a  merger 
agreement  or  a  joint  venture 
arrangement  by  two  or  more  BOCs 
affects  the  application  of  the  section  271 
and  272  non-accounting  separate 
affiliate  and  nondiscrimination 
requirements  to  those  BOCs.  We  further 
sought  comment  on  whether  additional 
safeguards  are  required  to  ensure  that 
these  BOCs  do  not  provide  the  affiliates 
of  their  merger  partners  with  an  unfair 
competitive  advantage  during  the 
pendency  of  their  merger  agreement. 

2.  Discussion 

We  note  the  unanimous  support 
among  parties  that  commented  on  the 
issue,  and  hereby  affirm  our  tentative 
conclusion  that,  upon  completion  of  a 
merger  between  or  among  BOCs.  the  in- 
region  states  of  the  merged  entity  shall 
include  all  of  the  in-region  states  of  each 
of  the  BOCs  involved  in  the  merger.  We 
decline,  however,  to  adopt  a  general 
rule  that  would  treat  the  regions  of 
merging  BOCs  as  combined  prior  to 
completion  of  the  merger,  for  the 
purposes  of  applying  the  section  272 
separate  affiliate  and  nondiscrimination 
safeguards.  Section  272  requires  a  BOC 
to  provide  certain  services  (interLATA 
telecommunications  and  information 
services  and  manufacturing  activities) 
through  one  or  more  separate  affiliates, 
and  establishes  nondiscrimination 
requirements  that  apply  to  the  BOC's 
conduct  and  its  relationship  with  these 
affiliates.  Section  3(1).  in  turn,  defines 
an  "affiliate  "  as  "a  person  that  (directly 
or  indirectly)  owns  or  controls,  is 
owned  or  controllt-d  by,  or  is  under 
common  ownership  and  control  with, 
another  person.  '  Prior  to  completion  of 


a  merger,  the  merging  BOCs  are  neither 
affiliates,  nor  succes.sors  or  assigns,  of 
one  another.  Thus,  entry  into  a  merger 
agreement  does  not  render  the  section 
272  safeguards  applicable  to  a  BOC's 
relationship  with  its  merger  partner,  nor 
to  its  relationship  with  its  merger 
partner's  affiliates.  Moreover,  treating 
the  regions  of  merging  BOCs  as 
combined  from  the  inception  of  a 
merger  agreement  might  create 
considerable  problems  in  applying  the 
section  271  and  272  safeguards.  For 
example,  if  BOC  A  were  offering  out-of- 
region  interLATA  ser\ices  in  BOC  B's 
region  at  the  time  the  two  entered  a 
merger  agreement.  BOC  A  might  be 
required  immediately  to  cease  the 
provision  of  such  ser\'ices  until  it  had 
received  approval  under  section  271  to 
offer  in-region  interLATA  ser\'ices.  That 
result  would  be  both  disruptive  and 
confusing  to  customers. 

We  further  decline  to  adopt  any 
additional  regulations  applicable  to 
pending  mergers  or  joint  ventures 
between  or  among  BOCs.  We  are 
persuaded  that  adequate  protedions 
against  discriminatory  and 
anticompetitive  conduct  already  apply 
to  mergers,  acquisitions,  and  joint 
ventures  among  BOCs  As  the  DO)  and 
other  commenters  point  out.  these 
protections  include  the 
nondi.scrimination  obligations  of 
sections  201  and  202  of  the 
Communications  Act.  which,  among 
other  things,  prevent  the  BOCs  from 
unjustly  or  unreasonably  discriminating 
in  providing  facilities  or  ser\'ices  to 
interexchange  earners,  and  would  thus 
govern  a  BOC's  relationship  with  the 
long-distance  affiliate  of  its  merger 
paruier  Continuing  enforr:ement  of  the 
MF!  equal  access  requirements  and  pre- 
existing Commission-prescribed 
interconnection  requirements,  pursuant 
to  section  251(g).  al.so  safeguards  against 
BOC  discrimination  in  favor  of  the 
affiliates  of  their  merger  partners. 
Further,  as  L'STA  notes.  BOCs  will  be 
subJ€H:t  to  the  pre-merger  review  process 
under  the  Hart-Scott-Rodino 
amendment  to  the  Clayton  Act.  See  15 
U.S.C.  §  18a  .Moreover,  as  MCI  suggests, 
we  retain  our  authority  to  impose 
additional  safeguards  in  the  context  of 
particular  mergers,  should 
circumstances  demonstrate  the  need  for 
such  safeguards,  on  a  case-bv-case  basis. 

C.  Previously  Authorized  Activities 

1.  Background 

In  the  NPRM.  we  sought  comment  on 
the  meaning  of  and  interaction  between 
sections  271(f).  272(a)(2)(B)(iii),  and 
272(h).  Spet:ificaily.  we  sought 
comment  on  whether,  subject  to  the 
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exception  established  bv  section 
272(a)(2)(B)(iii),  set;tion  272(h)  requires 
the  BOCs  to  r.ome  into  compliance  with 
the  section  272  safeguards  with  respect 
to  all  of  the  activities  listed  in  section 
272(a)(2)  (A)-(C)  that  they  were 
providing  on  the  date  of  enactment  of 
the  1996  Act.  We  observed  that  section 
272(a)(2)(B)(iii)  establishes  an 
exemption  for  "previously  authorized 
activities  described  in  section  271(f)" 
from  the  separate  affiliate  requirement 
for  "origination  of  interLATA 
telecommunications  services  "  We 
sought  {  omment  on  whether  Congress 
intended,  through  section  272(h),  to 
require  BOCs  engaged  in  previously 
authorized  manufac, taring  activities  and 
interLAT.-\  inforniatioii  services  to  come 
into  compliance  with  the  section  272 
requirements. 

2  Discussion 

Based  on  the  record  before  us  and  our 
analysis  of  the  relevant  statutory  terms, 
we  conclude  that  BOCs  may  continue  to 
provide  all  previouslv  authorized 
services  without  interruption,  pursuant 
to  the  terms  and  conditions  .set  forth  in 
the  MF)  court  orders  that  authorize 
those  services.  Previously  authorized 
interLATA  information  services  and 
manufacturing  activities  must  come  into 
compliance  with  the  section  272 
separate  affiliate  requirements  within 
one  year.  Previously  authorized 
interL.ATA  telecom niunicat ions 
services,  which  do  not  have  to  comply 
with  the  section  272  separate  affiliate 
requirements,  must  f:ontinue  to  be 
provided  pursuant  to  the  terms  and 
conditions  of  the  MFJ  court  orders  that 
authorize  them. 

Section  271lf).  As  a  general  matter, 
section  271  addresses  the  timing  and 
requirements  for  BOC  entry  into  the 
interLATA  market.  Section  271(fl 
specifies  that  neither  section  271(a)  nor 
section  273  "prohibits"  a  BOC  or  its 
affiliate  from  engaging,  at  any  time  after 
enactment,  in  any  activity  previously 
authorized  by  an  order  of  the  MFJ  court, 
subject  to  the  terms  and  f:onditions 
imposed  by  the  court  We  conclude  that 
the  purpose  of  Section  271(f)  is  to 
preserve  the  BOCs'  ability  to  engage  in 
previously  authorized  activities, 
without  first  having  to  obtain  section 
271  authoriziition  from  the  Commission, 
Sef:tion  271(0  by  its  terms  does  not 
address,  and  thus  does  not  preclude, 
application  of  the  section  272  separate 
affiliate  requirements  to  pre\iously 
authorized  services  Except  for 
specifying  that  BOCs  may  continue  to 
[)rovide  previously  authorized  services 
pursuant  to  the  terms  and  conditions 
contained  within  the  MFJ  court  order 
authorizing  the  sen,  ice.  section  271(f) 


does  not  address  the  manner  in  which 
BOCs  must  structure  their  provision  of 
previously  authorized  services,  or 
whether  they  must  provide  these 
services  through  a  separate  affiliate. 
These  issues  are  addressed  in  section 
272. 

Section  272(a)(2HBIIiiil.  Section  272 
sets  forth  separate  affiliate  and 
nondiscrimination  requirements  with 
which  the  BOC  must  com  pi  v  in  order  to 
provide  certain  services.  Separate 
subsections  of  section  272(a)(2) 
establish  separate  affiliate  requirements 
for  BOC  provision  of  manufacturing 
activities  (sedion  272(a)(2)(A)), 
origination  of  interLATA 
telecommunications  services  (section 
272(a)(2)(B)).  and  interLATA 
information  services  (section 
272(a)(2)(C)).  Section  272(a)(2)(B)(iii) 
exempts  "previously  authorized 
activities  described  in  section  271(f)" 
from  the  separate  affiliate  requirement 
for  "origination  of  interLATA 
telecommunications  services."  We 
conclude  that,  because  this  exemption 
appears  in  section  272(a)(2)(B).  it 
applies  by  its  terms  only  to  previously 
authorized  activities  that  involve  the 
origination  of  interLATA 
telecommunications  services. 

Previously  authorized  activities 
described  in  section  271(f)  may  include 
both  manufacturing  activities  and 
interLATA  information  services.  Neither 
of  these  types  of  previously  authorized 
activities,  however,  is  exempt  from  the 
section  272  separate  affiliate 
requirements,  because  neither  section 
272(a)(2)(A)  nor  section  272(a)(2)(C) 
contains  an  exemption  for  previouslv 
authorized  activities  similar  to  the 
explicit  exemption  set  forth  in  section 
272(a)(2)(B)(iii).  We  reject  Ameritech's 
argument  that  section  272(a)(2)(B)(iii) 
exempts  previously  authorized 
interLATA  information  services  from 
the  section  272  separate  affiliate 
requirements,  because  section 
272(a)(2)(B)  applies  only  to  origination 
of  interLATA  telecommunications 
services.  Section  272(a)(2)(C)  establishes 
the  separate  affiliate  requirement  for 
BOC  provision  of  interLATA 
information  services,  there  are 
exceptions  to  this  requirement  for 
electronic  publishing  services  and  alarm 
monitoring  services,  but  there  is  no 
exception  specified  for  previously 
authorized  activities. 

Section  272(h).  As  the  majority  of 
commenters  agree,  section  272(h) 
establishes  a  one-year  transition  period 
for  BOCs  to  comply  with  the  separate 
affiliate  requirements  of  section  272  for 
all  services  they  were  providing  on  the 
date  of  enactment  of  the  1996  Act  that 
are  not  exempt  from  these  requirements. 


Because  we  concluded  in  the  preceding 
paragraphs  that  previously  authorized 
interLATA  information  services  and 
manufacturing  activities  are  not  exempt 
from  the  section  272  separate  affiliate 
requirements,  BOCs  providing  these 
services  must  comply  with  those 
requirements  within  one  year  of 
enactment.  We  reject  PacTel's  argument 
that  section  272(h)  gives  the  BOCs  one 
year  to  comply  with  the  various 
requirements  imposed  by  section  272  on 
their  provision  of  exchange  and 
exchange  access  services,  because  we 
find  these  requirements  are  effective 
immediately  upon  a  BOCs  entry  into 
the  in-region  interLATA  market 
pursuant  to  section  271. 

Differential  Treatment.  We  conclude 
that,  with  respect  to  requiring 
compliance  with  the  section  272 
separate  affiliate  requirements.  Congress 
intended  to  treat  previously  authorized 
interLATA  telecommunications  services 
differently  from  previously  authorized 
interLATA  information  services  and 
manufacturing  activities.  Certain  of  the 
BOCs  argue  that  such  a  distinction  is 
justified  because  it  would  be  more 
difficult  to  provide  previously 
authorized  interLATA 
telecommunications  services  on  a 
separated  basis.  Ameritech.  however, 
argues  that  i:ertain  previously 
authorized  interLATA  information 
services,  such  as  TDDS.  would  be 
equally  difficult  to  provide  on  a 
separated  basis.  Section  10  of  the 
Communications  Ac:t  requires  us  to 
forbear  from  applying  any  provision  of 
the  Act  that  is  not  necessary  to  ensure 
just  and  reasonable  charges  and 
practices  in  the  telecommunications 
marketplace,  or  to  protect  c:onsumers,  it 
we  find  that  such  forbearance  would 
promote  competition  and  is  consistent 
with  the  public  interest.  Thus,  to  the 
extent  a  BOC  demonstrates,  with  respect 
to  a  particular  previously  authorized 
interLATA  information  service,  that 
forbearance  from  the  section  272 
separate  affiliate  requirement  fully 
satisfies  the  section  10  test,  we  must 
forbear  from  requiring  the  BOC  to 
provide  that  service  through  a  section 
272  affiliate. 

D.  Out-of-Region  InterLATA  Information 
Senices 

1.  Background 

In  the  NPRM,  we  tentatively 
concluded  that  the  BOCs  must  provide 
interLATA  infomiation  services  through 
a  separate  affiliate,  regardless  of 
whether  these  services  are  provided  in- 
region  or  out-of- region.  We  observed 
that  section  272(a)(2)(B)(ii)  exempts  out- 
of-region  interLATA  services  from  the 
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separate  affiliate  requirement  for 
"origination  of  interLATA 
telecommunications  senices."  but  there 
is  no  analogous  exemption  from  the 
section  272(a)(2){C)  separate  affiliate 
required  for  interLATA  information 
services  (other  than  electronic 
publishing  and  alarm  monitoring 
ser\'ices). 

1.  Discussion 

Based  on  the  record  before  us  and  our 
own  statutory  analysis,  we  hereby  adopt 
our  tentative  conclusion  that  BOCs  must 
provide  out-of-region  interLAT.^ 
information  services  through  a  section 
272  separate  affiliate.  Although  we 
concluded  above  that  "interLATA 
information  services"  are  included 
within  the  term  "interLATA  services" 
as  used  in  section  271(b).  that 
determination  does  not  alter  the 
conclusion  that  BOCs  must  provide  out- 
of-region  interLAT.A  information 
senices  through  a  section  272  separate 
affiliate.  Section  271(b)(2)  permits  a 
BOC  or  its  affdiate  to  provide 
interLATA  services,  including 
interLATA  information  services,  that 
originate  outside  its  in-region  states, 
immediately  upon  enactment  of  the 
1996  Act.  Section  271,  however,  does 
not  address  whether  such  services  must 
be  provided  through  a  separate  affiliate: 
that  issue  is  addressed  in  .section  272(a). 

Section  272(a)(2)(B)  requires  a 
separate  affiliate  for  the  "origination  of 
interLATA  telecommunications 
services."  but  exempts  from  that 
requirement  "out-of-region  services 
described  in  section  271(b)(2)."  We 
conclude  that  the  exception  created  by 
section  272(a)(2)(B)(ii)  extends  only  to 
out-of-region  interLATA  services  that 
are  telecommunications  services. 
Section  272(a)(2)(C)  requires  a  separate 
affiliate  for  "interLATA  information 
services,"  and  exempts  electronic 
publishing  and  alarm  monitoring 
services  from  that  requirement,  There 
are  no  other  exceptions  to  the 
requirements  of  section  272(a)(2)(C).  As 
several  commenters  noted,  section 
272(a)(2)(B)  explicitly  excludes  out-of- 
region  services,  but  section  272(a)(2)(C) 
does  not.  We  agree  with  MCI  that  the 
explicit  exclusion  of  out-of-region 
interLATA  telecommunications  services 
in  one  subsection  of  the  .statute,  and  the 
absence  of  such  an  express  exclusion  of 
out-of-region  interLATA  information 
services  in  another  subsection  of  the 
same  provision,  suggests  that  Congress 
intended  not  to  exclude  the  latter  from 
the  .separate  affiliate  requirement. 
Therefore,  we  find  that  out-of-region 
interLATA  information  services  are  not 
excluded  from  the  separate  affiliate 


requirement  for  interLATA  information 
services. 

BellSouth  has  argued  that  requiring 
BOCs  to  provide  out-of-region 
interLATA  information  ser\'ices  through 
a  section  272  separate  affiliate  violates 
the  First  Amendment,  As  noted  above, 
we  find  that  this  result  is  required  bv 
the  statute.  .Mthough  the  courts  have 
ultimate  authority  to  determine  the 
constitutionality  of  this  and  other 
statutes,  we  find  it  appropriate  to  state 
that  we  find  BellSouth  s  argument  to  be 
without  merit.  BellSouth  bases  its 
argument  on  an  a.ssertion  that  as 
"content-related"  services,  information 
services  are  commercial  speech  entitled 
to  First  Amendment  protections.  We 
conclude,  first,  that  with  respect  to 
certain  information  services,  a  BDC 
neither  provides,  nor  exercises  editorial 
discretion  over,  the  content  of  the 
information  associated  with  those 
particular  services,  and  therefore 
provision  of  those  information  services 
does  not  constitute  speech  subject  to 
First  .Amendment  protections.  Second, 
to  the  extent  that  BOC;  provision  of  other 
interLATA  information  servif:es 
constitutes  speech  for  First  -Amendment 
purposes,  the  section  272  separate 
affiliate  requirement  neither  prohibits 
the  BOCs  from  pro\  iding  such  services, 
nor  places  any  restrictions  on  the 
content  of  the  information  the  BOCs 
may  provide,  histead.  the  section  272 
separate  affiliate  requirement  is  a 
content-neutral  restriction  on  the 
manner  in  which  BOCs  mav  provide 
interLATA  information  services, 
intended  by  Congress  to  protect  against 
improper  cost  allocation  and 
discrimination  concerns  Thus,  we 
conclude  that  the  separate  affiliate 
requirement  imposed  bv  section  2"2  of 
the  Communications  Act  on  BOC 
provision  of  interLATA  information 
services  does  not  violate  the  First 
Amendment. 

E.  Incidental  InterLATA  Services 

1.  Background 

In  the  NPRM.  we  sought  comment  on 
whether  we  should  establish  anv  non- 
accounting  structural  or  nonstructural 
.safeguards  for  BOC  provision  of  the 
"incidental  interLATA  services"  set 
forth  in  section  271(g),  in  light  of 
section  271(h).  Section  271(h)  directs 
the  Commission  to  ensure  that  the 
provision  of  incidental  interLATA 
services  "will  not  adversely  affect 
telephone  exchange  service  ratepayers 
or  competition  in  an\ 
telecommunications  market,"  and  states 
that  the  provisions  of  section  271(gJ  "are 
intended  to  be  narrowly  construed."  We 
also  sought  comment  regarding  the 


interplay  between  section  271(h)  and 
section  254(k),  which  prohibits 
telecommunications  earners  from 
"usiingi  services  that  are  not 
competitive  to  subsidize  services  that 
are  subject  to  competition." 

2.  Discussion 

Section  271(b)(3)  permits  the  BOCs  to 
provide  incidental  interLATA  services 
described  in  section  271(g)  immediately 
after  the  date  of  enactment  of  the  1996 
Act.  Thus,  unlike  other  in-region 
interLATA  ser\'ices,  BOCs  may  provide 
incidental  interLATA  services 
originating  in  their  own  in-region  states 
without  receiving  prior  authorization 
from  the  Commission  pursuant  to 
section  271(d).  Neither  section  271(b) 
nor  section  271(g)  addres.ses  whether 
BOCs  must  provide  incidental 
interLATA  services  through  a  .section 
272  separate  affiliate;  this  issue  is 
addressed  by  section  272  itself. 

Scope  of  the  section  272(al(2IIBI(i) 
exemption.  Section  272(a)(2)(B)(i)  sets 
forth  an  exception  to  the  separate 
affiliate  requirement  imposed  on 
"origination  of  interLATA 
telecommunications  services."  Congress 
specifically  limited  this  exception  to  the 
"incidental  interLATA  services 
described  in  paragraphs  (1),  (2),  (3).  (5), 
and  (6)  of  section  27Hg)."  Consistent 
with  the  analysis  set  forth  in  the  two 
immediately  preceding  sections  of  this 
Order,  we  conclude  that  the  section 
272(a)(2)(B)(i)  exception  applies,  by  its 
terms,  to  the  origination  of  incidental 
interLATA  services  that  are 
telecommunications  services. 

For  the  most  part,  the  incidental 
interLATA  .services  enumerated  within 
the  section  272(a)(2)(B)(i)  exception  are 
telecommunications  services.  (Congress 
deliberately  excluded  remote  data 
storage  and  retrieval  services  that  fall 
within  section  271(g)(4)  from  the  section 
272(a)(2)(B)(i)  exception.)  Although  the 
incidental  interLAT.'\  services  set  forth 
in  sections  271(g)(1)(A),  (B).  and  (C) 
include  audio,  video,  and  other 
programming  services  that  do  not 
appear  to  be  solely  telecommunications 
services,  section  271(h)  specifies  that 
these  incidental  interLAT.'\  services 
"are  limited  to  those  interLATA 
transmissions  incidental  to  the 
provision  by  a  |BOC|  or  its  affiliate  of 
video,  audio,  and  other  programming 
senices  that  the  company  or  its  affiliate 
is  engaged  in  providing  to  the  public  " 
We  therefore  conclude  that,  pursuant  to 
section  272(a)(2)(B)(i).  BOCs  are  not 
required  to  provide  the  interLATA 
telecommunications  transmission 
incidental  to  provision  of  the 
programming  services  listed  in  sections 
271(g)(1)(A),  (B),  and  (C)  through  a 
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section  272  separate  affiliate.  Moreover, 
alann  monitoring  services,  listed  as 
incidental  interLATA  services  under 
section  271(g)(1)(D).  are  explicitly 
excepted  from  the  section  272  separate 
affiliate  requirements  under  section 
272(a)(2)(C). 

In  addition,  section  271(g)(2).  which 
designates  as  "incidental  interLATA 
services"  the  uiterl.AT.A  provision  of 
"two-way  interactive  video  services  or 
Internet  services  over  dedicated 
facilities  to  or  for  elementary  and 
secondary  schools  as  defined  in  section 
254(h)(5)."  may  encompass  services  that 
are  not  solely  telecommunications 
services.  The  statute  does  not  classify 
educational  interactive  interLATA 
services  as  either  telecommunications 
services  or  information  services.  We 
conclude,  however,  that  the  explicit 
inclusion  of  section  271(g)(2)  in  the  list 
of  services  subject  to  the  section 
272(aJ(2)(B)(i)  exception  exempts 
educational  interactive  interLATA 
services  from  the  section  272  separate 
affiliate  requirements.  This 
interpretation  is  consistent  with 
Congress'  clear  intent,  expressed  in 
other  provisions  of  the  1996  Act.  to 
promote  the  provision  of  advanced 
telecommunications  and  information 
services,  of  which  educational 
interactive  interLATA  services  are 
examples,  to  eligible  public  and  non- 
profit elementary  and  sec:ondary 
schools.  The  inclusion  of  educational 
interactive  interLATA  services  among 
the  list  of  "incidental  interLATA 
services  '  that  BOCs  could  provide 
immediately  upon  enactment  of  the 
199P,  .Act  without  prior  Commission 
authorization  prcjrnotes  the 
congressional  goal  of  rapidly  deploying 
advanced  telecommunications  hv 
permitting  the  BOCs  to  offer  such 
services.  Thus,  we  further  find  it 
reasonable  to  conclude  that  Congress 
did  not  wish  to  impose  a  significant 
regulatory  barrier,  in  the  form  of  a 
separate  affiliate  requirement,  on  BOC 
provision  of  these  services. 

Additional  regulation  of  incidental 
interLATA  senices.  We  decline  to 
impose  the  section  272  separate  affiliate 
re(|uirements  on  incidental  interLATA 
services  that,  as  discussed  above,  are 
exempt  from  those  requirements  under 
section  272(a)(2)(B)(i).  Section  272  itself 
does  not  require  the  BCX'.s  to  provide 
thest^  services  through  a  separate 
affiliate.  Further,  we  conclude  as  a  legal 
matter  that  neither  section  271(h)  nor 
section  254(k)  rec}uires  us  to  impose  the 
section  272  separate  affiliate 
requirements  on  exempt  incidental 
interLATA  services  in  orrler  to  protect 
telephone  exchange  ratepayers  or 
competition  in  the  telecommunications 


market.  Moreover,  we  decline  to  do  so 
as  a  matter  of  policy,  because  we  see  no 
present  need  to  impose  structural 
separation  requirements  beyond  those 
mandated  by  Congress  in  order  to 
protect  against  improper  cost  allocation 
and  access  discrimination.  We  likewise 
decline  to  impose  any  other  structural 
separation  requirements  on  BOC 
provision  of  these  services,  as  suggested 
by  certain  commenters.  This  decision 
comports  with  the  Commission's  prior 
determinations  not  to  impose  structural 
separation  requirements  in  contexts  in 
which  it  found  that  nonstructural 
safeguards  provide  sufficient  protection 
against  improper  cost  allocation  and 
access  discrimination  (e.g..  BOC 
provision  of  enhanced  services). 

Under  our  rules,  the  BOCs  are  subject 
to  existing  nonstructural  safeguards  in 
their  provision  of  incidental  interLATA 
services,  and  we  conclude  that  these 
safeguards  are  sufficient  to  protect 
telephone  exchange  ratepayers  and 
competition  in  telecommunications 
markets,  in  accordance  with  section 
271(h).  For  accounting  purposes, 
incidental  interLATA  services  will  be 
treated  as  non-regulated  services  under 
our  Part  32  affiliate  transaction  rules 
and  Part  64  cost  allocation  rules,  and 
accordingly  costs  associated  with 
provision  of  those  services  may  not  be 
allocated  to  regulated  services  accounts. 
Further,  at  the  federal  level  and  in  many 
states,  the  BOCs  are  subject  to  price  cap 
regulation,  which  reduces  their 
incentive  to  engage  in  strategic  cost- 
shifting  behavior.  The  BOCs  are  also 
subject  to  the  section  251 
interconnection  and  unbundling 
requirements,  which  compel  them  to 
make  available  to  other 
telecommunications  carriers  the  local 
network  elements  and  local  exchange 
facilities  that  such  carriers  mav  require 
to  provide  services  comparable  to  the 
incidental  interLATA  services  listed  in 
section  271(g}.  Further,  the  BOCs  are 
subject  to  network  disclosure 
requirements  imposed  by  section 
251(c)(5),  which  require  them  to  give 
timely  information  about  network 
changes  to  their  affiliates'  competitors. 

Given  the  complement  of 
nonstructural  safeguards  to  which  the 
BOCs  are  subject  in  their  provision  of 
incidental  interLATA  services,  we  find 
that  the  record  in  this  proceeding  does 
not  justify  the  imposition  of  additional 
nonstructural  safeguards  on  these 
services.  We  decline  to  extend  to  the 
integrated  provision  of  incidental 
interLATA  services  any  of  the  section 
272(c)  and  272(e)  nondiscrimination 
requirements  that  depend  on  the 
existence  of  a  section  272  affiliate,  as 
suggested  by  AT&T.  Further,  we  decline 


to  adopt  any  additional  unbundling 
requirements  applicable  to  BOC 
provision  of  incidental  interLATA 
services,  as  suggested  by  MCI.  We  agree 
with  BellSouth  that  it  would  be 
inconsistent  with  the  1996  Act  for  us  to 
require  the  BOCs  to  unbundle  and  make 
available  interLATA  transmission 
services  that  they  are  not  authorized  to 
provide  except  as  components  of  an 
incidental  interLATA  service  {i.e.. 
without  obtaining  prior  authorization 
under  section  271  or  complying  with 
the  section  272  separation 
requirements).  For  the  foregoing 
reasons,  we  decline  to  adopt  anv 
additional  structural  or  nonstructural 
safeguards  applicable  specifically  to 
BOC  provision  of  incidental  interLATA 
services. 

F.  InterLATA  Information  Ser\-ices 

1.  Relationship  Between  Enhanced 
Services  and  Information  Services 

a.  Background.  In  the  NPRM.  we 
sought  comment  on  the  services  that  are 
included  in  the  statutory  definition  of 
"information  service."  and  whether  that 
term  encompasses  all  activities  that  the 
Commission  classifies  as  "enhanced 
services."  We  noted  that  the  statutory 
definition  of  "information  service"  is 
based  on  the  definition  used  in  the  MFJ. 
and  that  prior  to  passage  of  the  1996 
Act.  neither  the  Commission  nor  the 
MF)  court  resolved  the  question  of 
whether  the  definition  of  enhanced 
services  under  the  Commission's  rules 
was  synonymous  with  the  definition  of 
information  services  under  the  MFJ. 

fa.  Discussion.  We  conclude  that  all  of 
the  services  that  the  Commission  has 
previously  considered  to  be  "enhanced 
services"  are  "information  services." 
We  are  persuaded  by  the  arguments 
advanced  by  ITAA.  CIX.  and  others,  that 
the  differently-worded  definitions  of 
"information  .services"  and  "enhanced 
services"  can  and  should  be  interpreted 
to  extend  to  the  same  functions.  We 
believe  that  interpreting  "information 
services"  to  include  all  "enhanced 
services"  provides  a  measure  of 
regulatory  stability  for 
telecommunications  carriers  and  ISPs 
alike,  by  preserving  the  definitional 
scheme  under  which  the  Commission 
e,xempted  certain  services  from  Title  II 
regulation.  We  agree  with  ISPs  that 
regulatory  certainty  and  continuity 
benefits  both  large  and  small  service 
providers.  In  sum.  we  find  no  basis  to 
conclude  that  by  using  the  MFJ  term 
"information  services  "  Congress 
intended  a  significant  departure  from 
the  Commission's  usage  of  'enhanced 
services." 
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We  also  find,  however,  that  the  term 
"information  services"  includes  services 
that  are  not  classified  as  "enhanced 
services"  under  the  Commission's 
current  rules.  Stated  differently,  we 
conclude  that,  while  all  enhanced 
services  are  information  services,  not  all 
information  services  are  enhanced 
ser\'ices.  As  noted  by  U  S  West, 
"enhanced  services"  under  Commission 
precedent  are  limited  to  services 
"offered  over  common  carrier 
transmission  facilities  used  in  interstate 
communications,"  whereas 
"information  ser\'ices"  may  be 
provided,  more  broadly,  "via 
telecommunications."  Further,  we  agree 
vdth  BellSouth  and  AT&T  that  live 
operator  telemessaging  services  that  do 
not  involve  "computer  processing 
applications"  are  information  services, 
even  though  they  do  not  fall  within  the 
definition  of  "enhanced  ser\'ices." 

We  further  conclude  that,  subject  to 
the  exceptions  discussed  below, 
protocol  processing  services  constitute 
information  services  under  the  1996 
Act.  We  reject  Bell  Atlantic's  argument 
that  "information  services"  only  refers 
to  services  that  transform  or  process  the 
content  of  information  transmitted  by  an 
end-user,  because  we  agree  with  Sprint 
that  the  statutory  definition  makes  no 
reference  to  the  term  "content,"  but 
requires  only  that  an  information 
service  transform  or  process 
"information."  We  also  agree  with  ITI 
and  ITAA  that  an  end-to-end  protocol 
conversion  service  that  enables  an  end- 
user  to  send  information  into  a  network 
in  one  protocol  and  have  it  exit  the 
network  in  a  different  protocol  clearly 
"transforms"  user  information.  We 
further  find  that  other  types  of  protocol 
processing  services  that  interpret  and 
react  to  protocol  information  associated 
with  the  transmission  of  end-user 
content  clearly  "process"  such 
information.  Therefore,  we  conclude 
that  both  protocol  conversion  and 
protocol  processing  services  are 
information  services  under  the  1996 
Act. 

This  interpretation  is  consisti-iit  with 
the  Commission's  existing  practice  of 
treating  end-to-end  protocol  processing 
services  as  enhanced  services.  We  find 
no  reason  to  depart  from  this  practice, 
particularly  in  Ught  of  Congress' 
deregulatory  intent  in  enacting  the  1996 
Act.  Treating  protocol  processing 
services  as  telecommunications  services 
might  make  them  subject  to  Title  II 
regulation.  Because  the  market  for 
protocol  processing  services  is  highly 
competitive,  such  regulation  is 
unnecessary  to  promote  competition, 
and  would  likely  result  in  a  significant 
burden  to  small  independent  ISPs  that 


provide  protocol  processing  services. 
Thus,  policy  considerations  support  our 
conclusion  that  end-to-end  protocol 
processing  ser\ices  are  information 
services. 

We  note  that,  under  Computer  II  and 
Computer  III,  we  have  treated  three 
categories  of  protocol  processing 
services  as  basic  services,  rather  than 
enhanced  services,  because  thev  result 
in  no  net  protocol  conversion  to  the 
end-user.  These  categories  include 
protocol  processing:  (1)  involving 
communications  between  an  end-user 
and  the  network  itself  {e.g..  for 
initiation,  routing,  and  termination  of 
calls)  rather  than  between  or  among 
users;  (2)  in  connection  with  the 
introduction  of  a  new  basic  network 
technology-  (which  requires  protocol 
conversion  to  maintain  compatibihtv 
with  existing  CPE);  and  (3)  involving 
internetworking  (conversions  taking 
place  solely  within  the  earner's  network 
to  facilitate  provision  of  a  basic  network 
service,  that  result  in  no  net  conversion 
to  the  end-user).  We  agree  with  PacTel 
that  analogous  treatment  should  be 
extended  to  these  categories  of  "no  net" 
protocol  processing  services  under  the 
statutory'  regime.  Because  "no  net" 
protocol  processing  servires  are 
information  service  capabilities  used 
"for  the-cianagement,  control,  or 
operation  of  a  telecommunications 
system  or  the  management  of  a 
telecommunications  ser\ice."  thev  are 
excepted  from  the  statutor\  definition  of 
information  service.  Thus,  "no  net" 
protocol  conversion  services  constitute 
telecommunications  services,  rather 
than  information  services,  under  the 
1996  Act, 

We  further  find,  as  suggested  by 
PacTel,  that  services  that  the 
Commission  has  classified  as  "adjunct- 
to-basic"  should  be  classified  as 
telecommunications  services,  rather 
than  information  ser\-ices.  In  the  i\ATA 
Centrex  order,  the  Commission  held  that 
the  enhanced  services  definition  did  not 
encompass  adjunct-to-basic  services. 
See  101  FCC  2d  349,  359-361 .  11  24-28 
(1985).  Although  the  latter  services  mav 
fall  within  the  Uteral  reading  of  the 
enhanced  service  definition,  they 
facilitate  estabUshment  of  a  basic 
transmission  path  over  which  a 
telephone  call  may  be  completed, 
without  altering  the  fundamental 
character  of  the  telephone  service. 
Similarly,  we  conclude  that  "adjunct-to- 
basic  '  services  are  also  covered  by  the 
"telecommunications  management 
exception"  to  the  statutory-  definition  of 
information  services,  and  therefore  are 
treated  as  telecommunications  senices 
under  the  1996  Act. 


2.  Distinguishing  InterLATA 
Information  Services  Subject  to  Section 
272  From  IntraLATA  Information 
Services 

a.  Background.  In  the  NPRM.  we 
sought  comment  on  how  to  distinguish 
between  interLAT.'\  information 
services,  which  are  subject  to  the 
section  272  separate  affiliate 
requirements,  and  intraL^TA 
information  services,  which  are  not.  In 
particular,  we  asked  whether  an 
information  service  should  be 
considered  an  interLAT.^  service  only 
when  the  ser\ice  actually  involves  an 
interLATA  telecommunications 
transmission  component,  or. 
alternatively,  when  it  potentially 
involves  inte^L'^T.^ 

telecommunications  transmissions  (e.g.. 
the  service  can  be  accessed  across  LA'TA 
boundaries).  We  further  sought 
comment  regarding  how  the  manner  in 
which  a  BOC  structures  its  provision  of 
an  information  service  mav  affect 
whether  the  service  is  classified  as 
interLATA. 

We  also  invited  comment  on  whether 
a  particular  ser\ice  for  which  a  BCXT.  had 
applied  for  or  received  an  MF)  waiver 
should  presumptively  be  treated  as  an 
interLAT.A  information  service  subject 
to  the  separate  affiliate  requirements  of 
section  272.  In  addition,  we  sought 
comment  on  m  hether  we  should 
presume  that  services  provided  by  BCXZs 
pursuant  to  CEI  plans  approved  bv  the 
Commission  prior  to  the  enactment  of 
the  1996  Act  are  intraLATA  information 
services. 

b.  Discussion.  InterLATA 
Transmission/Resale.  We  conclude  that. 
as  used  in  section  272.  the  term 
"interLATA  information  ser\'ice"  refers 
to  an  information  service  that 
incorporates  as  a  necessary,  bundled 
element  an  interLATA 
telecommunications  transmission 
component,  provided  to  the  customer 
for  a  single  charge  We  find,  as  noted  in 
the  comments  of  .AT&T.  MCI.  and  the 
BCXls.  that  this  definition  of  interLAT.A 
information  service  conforms  to  the  MFI 
precedent  in  this  area.  See  United  States 
V.  Western  Electric.  907  F.2d  160,  163 
(DC.  Cir.  19901  We  fiirther  conclude 
that  a  BCXI  provides  an  interL-AT-A 
information  service  when  it  provides 
the  interLATA  telecommunications 
transmission  component  of  the  seryice 
either  over  its  own  facilities,  or  by 
reselling  the  interL-ATA 
telecommunications  services  of  an 
interexchange  provider.  This  conclusion 
also  comports  with  MFI  precedent 

USTA  contends  that  BOC  provision  of 
interLAT.A  transmission  through  resale 
should  be  permitted  because  it  does  not 
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raise  improper  cost  allocation  and 
discrimination  concerns.  This  argument, 
however,  does  not  address  the  key  issue 
of  what  is  required  by  the  statute.  As 
discussed  above,  we  find  that  section 
601(a)  of  the  1996  Act  indicates  that 
Congress  intended  the  provisions  of  the 
1996  Act  to  supplant  the  MFJ. 
Therefore,  we  conclude  that  the 
restrictions  imposed  bv  the  1996  Act  on 
BCC  provision  of  interLATA  services, 
like  the  interLATA  restrictions  imposed 
under  the  MF],  appK  to  services 
provided  through  resale,  as  well  as  to 
services  provided  through  the  BOC's 
own  transmission  facilities.  Moreover. 
we  decline  to  adopt  FacTel's  suggestion 
that  end-user  receipt  of  an  "interLATA 
benefit"  should  be  the  test  for 
determining  whether  an  information 
service  is  interLATA.  FacTel's  proposed 
test  is  inconsistent  with  MFI  precedent 
and  would  be  very  difficult  to 
administer.  Finally,  we  reiect  the 
arguments  raised  by  Sprint  and  MFS 
that  we  should  classify  all  information 
services  as  interLATA  services  because 
of  the  difficulties  inherent  in 
distinguishing  between  interLATA  and 
intraL^-\TA  information  services.  We 
conclude  that  it  is  possible  to 
distinguish  between  interLATA  and 
intraL'^TA  information  services  by 
applving  the  rule  established  by  this 
Order. 

InterLATA  Access.  We  agree  with 
AT&T  and  the  BOCs  that  an  information 
service  may  not  be  considered 
interLATA  merely  because  it  may  be 
accessed  on  an  interLATA  basis  by 
means  independently  chosen  by  the 
customer,  such  as  a  presubscribed 
interexchange  carrier.  In  interpreting  the 
statutory  restrictions  on  BOC  provision 
of  interL\T.\  information  services,  we 
are  concerned  not  with  the  manner  in 
which  an  information  service  is  used, 
but  rather  with  the  components  of  the 
service  that  are  provided  by  the  BOC. 
When  a  BOC  is  neither  providing  nor 
reselling  the  interLATA  transmission 
component  of  an  information  service 
that  may  be  acces.sed  across  LATA 
boundaries,  the  statute  does  not  require 
that  service  to  be  provided  through  a 
section  272  separate  affiliate.  We  reject 
MFS's  contention  that,  where  an 
interLATA  transmission  service  is 
necessarv  for  a  customer  to  obtain 
access  tc  a  particular  BOC-provided 
information  service,  that  information 
service  should  be  considered 
interLAT.A.  even  if  the  necessarv 
interLAT.'^  transmission  component  is 
separately  provided  by  another  carrier. 
In  such  circumstances,  the  BOC  is  not 
providing  anv  interLATA  services,  and 
therefore  is  not  required  by  section  272 


to  provide  the  information  service  in 
question  through  a  separate  affiliate. 

Moreover,  as  the  BOCs  point  out.  if 
we  were  to  determine  that  the  mere 
possibility  of  interLATA  access  was 
sufficient  to  classify  an  information 
service  as  an  interLATA  service,  that 
rule  would  render  any 
telecommunications  service  that  carries 
traffic  that  originates  in  one  LATA  and 
terminates  in  another,  including  local 
exchange  service  and  exchange  access 
service,  an  interLATA  service.  Congress 
clearly  did  not  intend  that  result. 

In  addition,  we  agree  with  the  BOCs 
that  classifying  information  services  as 
interLATA  solely  because  end-users 
may  obtain  access  to  the  service  across 
LATA  boundaries  would  represent  a 
significant  departure  from  Commission 
precedent,  as  well  as  from  MFI 
precedent.  BOCs  are  currently  providing 
a  number  of  information  services  on  an 
integrated  basis  pursuant  to  the 
Commission's  Computer  III  regulations, 
and  users  may  obtain  access  to  some,  if 
not  all,  of  these  services  on  an 
interLATA  basis.  If  we  were  to 
determine  that  these  services  were 
interLATA  services  simply  because  end- 
users  may  obtain  access  acro.ss  LATA 
boundaries,  BOCs  would  have  to  change 
the  manner  in  which  they  are  providing 
many  of  these  services,  which  would 
likely  result  in  lost  efficiency  and 
disruption  of  services  to  customers.  We 
see  no  basis  in  the  statute  to  adopt  such 
an  interpretation,  as  sections  271  and 
272  are  intended  to  govern  the  BOCs' 
provision  of  services  that  they  were 
previously  prohibited  from  providing 
under  the  MFJ.  not  services  that  they 
were  previously  authorized  to  provide 
under  the  MF). 

Bundling.  As  we  concluded  above,  an 
interLATA  information  service 
incorporates  a  bundled  interLATA 
telecommunications  transmission 
component.  When  a  customer  obtains 
interLATA  transmission  service  from  an 
interexchange  provider  that  is  not 
affiliated  with  a  BOC.  the  use  of  that 
transmission  service  in  conjunction 
with  an  information  service  provided  bv 
a  BOC  or  its  affiliate  does  not  make  the 
information  service  a  BOC  interLATA 
service  offering.  A  customer  also  may 
obtain  an  in-region  interLATA 
telecommunications  service  from  a  BOC 
section  272  affiliate  that  the  customer 
uses  in  conjunction  with  an  intraLATA 
information  service  provided  bv  that 
affiliate  or  by  the  BOC  itself.  When  such 
telecommunications  and  information 
services  are  provided,  purchased,  and 
priced  separately,  we  conclude  that  they 
do  not  collectivelv  constitute  an 
interLATA  information  service  offering 
by  the  BOC.  (We  note  that  even  when 


an  information  service  and  interLATA 
transmission  service  are  ostensibly 
separately  priced,  if  the  BOC  offers 
special  discounts  or  incentives  to 
customers  that  take  both  services,  this 
would  constitute  sufficient  evidence  of 
bundling  to  render  the  information 
service  an  interLATA  information 
service.)  In  such  a  situation,  the  BOC 
would,  of  course,  be  required  to  provide 
the  in-region  interLATA  transmission 
service  pursuant  to  section  271 
authorization  and  the  section  272 
separate  affiliate  and  nondiscrimination 
requirements.  The  BOC  could  choose  to 
provide  the  separate,  intraLATA 
information  service  either  on  an 
integrated  basis,  in  compliance  with  the 
Commission's  CEI  and  ONA 
requirements,  or  through  a  separate 
affiliate. 

Remote  Databases/Network 
Efficiency.  BOCs  may  not  provide 
interLATA  services  in  their  own 
regions,  either  over  their  own  facilities 
or  through  resale,  before  receiving 
authorization  from  the  Commission 
under  .section  271(d).  Therefore,  we 
conclude  that  BOCs  may  not  provide 
interLATA  information  services,  except 
for  information  services  covered  by 
section  271(g)(4).  in  any  of  their  in- 
region  states  prior  to  obtaining  section 
271  authorization.  Section  271(g)(4) 
designates  as  an  incidental  interLATA 
service  the  interLATA  provision  bv  a 
BOC  or  its  affiliate  of  "a  service  that 
permits  a  customer  that  is  located  in  one 
LATA  to  retrieve  stored  information 
from,  or  file  information  for  storage  in, 
information  storage  facilities  of  such 
company  that  are  located  in  another 
LATA."  Because  BOCs  were  able  to 
provide  incidental  interLATA  services 
immediately  upon  enactment  of  the 
1996  Act,  they  may  provide  interLATA 
information  ser\'ices  that  fall  within  the 
scope  of  section  271(g)(4)  without 
receiving  section  271(d)  authorization 
from  the  Commission.  Since  section 
271(g)(4)  services  are  not  among  the 
incidental  interLATA  services  exempted 
from  section  272  separate  affiliate 
requirements,  however,  they  must  be 
provided  in  compliance  with  those 
requirements.  To  the  extent  that  parties 
have  argued  in  the  record  that 
centralized  data  storage  and  retrieval 
services  that  fall  within  section 
271(g)(4)  either  are  not  interLATA 
information  services,  or  are  not  subject 
to  the  section  272  separate  affiliate 
requirements,  we  specifically  reject 
these  arguments. 

We  also  reject  the  BOCs'  argument 
that  their  use  of  interLATA 
transmission,  outside  the  control  of  the 
end-user  and  solely  to  maximize 
network  efficiencies,  in  connection  with 
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the  provision  of  an  information  service, 
does  not  render  that  information  service 
interLATA  in  nature.  Whenever 
interLATA  transmission  is  a  component 
of  an  information  service,  that  service  is 
an  interLATA  information  service, 
unless  the  end-user  obtains  that 
interLu^TA  transmission  service 
separately,  e.g..  from  its  presubsc:rihed 
interexchange  provider.  To  the  extent 
that  BOCs  are  allowed  to  perform 
certain  interLATA  call  processing 
functions  associated  with  their 
provision  of  telephone  exchange  service 
or  exchange  access  service  in 
connection  with  an  intraL.ATA 
information  service,  however,  they  may 
continue  to  do  so  without  transforming 
that  information  service  into  an 
interLATA  information  service, 

We  also  reject  PacTel's  claim  that  a 
BOCs  u.se  of  interLATA  transmission 
solely  for  its  own  business  convenience 
in  providing  an  information  service  falls 
within  the  "telecommunications 
management  exception"  to  "information 
service,"  We  disagree  with  PacTel's 
assertion  that  this  practice  is  covered  bv 
the  "technical  management  exception," 
because  the  BOC  would  be  providing 
interLATA  transmission  in  connection 
with  the  management  of  an  information 
service,  not  "the  mamjgement  of  a 
telecommunications  service,"  as 
specified  by  section  3(20).  Further,  as 
noted  above,  we  believe  that  the 
"telecommunications  management 
exception"  is  analogous  to  the 
Commission's  classification  of  certain 
services  as  "adjunct-to-basic;"  that  is.  it 
covers  services  that  may  fit  within  the 
literal  reading  of  the  information 
services  definition,  but  that  are  used  to 
facilitate  the  provision  of  a  basic 
telecommunications  transmission 
service,  without  altering  the  character  of 
that  service.  In  other  words,  the 
"technical  management  exception" 
relates  to  the  classification  of  services  as 
either  telecommunications  services  or 
information  services:  it  has  no  bearing 
upon  the  classification  of  either  of  these 
types  of  services  as  intraLATA  or 
interLATA,  As  such,  the 
"telecommunications  management 
exception"  provides  no  safe  harbor  for 
interLATA  transmission  services 
employed  by  BOCs  in  connection  with 
the  provision  of  information  services. 
Presumptions  Regarding  Previously 
Authorized  Information  Sen'ices.  With 
respect  to  information  services  that  the 
BOCs  were  authorized  to  provide  prior 
to  passage  of  the  1996  Act,  we  conclude 
that  as  a  matter  of  administrative 
convenience  it  is  helphjl  to  establish 
several  rebuttable  presumptions 
regarding  intraLATA  or  interLATA 
classification.  Thus,  we  will  presume 
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that  information  services  that  BOCs 
were  authorized  to  provide  pursuant  to 
CEI  plans,  without  MF)  waivers,  are 
intraLAT.^  information  services. 
Similarly,  we  will  presume  that 
information  services  for  which  BOCs 
were  required  to  obtain  MF|  waivers  are 
interLATA  information  services.  We 
conclude  that  these  presumptions  are 
rebuttable,  rather  than  conclusive, 
because  the  BOCs  have  noted  that,  for 
expediencv  purposes,  they  sometimes 
requested  and  obtained  MF)  waivers  in 
order  to  provide  services  that  were  not 
clearlv  interLATA  in  nature.  Thus,  a 
BOC  would  be  able  to  rebut  the 
presumption  that  an  information  service 
provided  pursuant  to  an  MFJ  waiver  is 
an  interLATA  information  service  by 
showing  that  it  had  obtained  a  waiver  to 
provide  the  service  on  an  intraLATA 
basis  prior  to  1991.  Similarly,  the 
presumption  that  an  information  service 
provided  pursuant  to  a  CEI  plan  is  an 
intraLATA  information  service  may  be 
rebutted  by  a  showing  that  the 
information  service  incorporates  a 
bundled,  interLATA 
telecommunications  transmission 
component,  as  specified  in  this  Order. 

3.  BOC-provided  Internet  Access 
Services 

n.  Background.  On  |une  h,  1996,  the 
Common  Carrier  Bureau  (Bureau) 
released  an  order  approving  a  CEI  plan 
filed  by  Bell  Atlantic  for  the  provision 
of  Internet  Access  Service,  MFS  had 
filed  comments  opposing  Bell  Atlantic's 
plan,  arguing,  inter  alia,  that  Bell 
Atlantic's  Internet  access  service 
offering  is  an  interLATA  service  that 
Bell  Atlantic  may  only  provide  through 
a  section  272  affiliate  after  obtaining 
section  271  authorization  from  the 
Commission.  Following  release  of  the 
Bell  Atlantic  CEI  Plan  Order.  .MFS  filed 
a  petition  for  reconsideration  of  that 
Order,  raising  similar  arguments  .^t 
about  the  same  time.  Southwestern  Bell 
Telephone  Company  (SWBT)  filed  a  CEI 
plan  for  Internet  Support  Services.  On 
July  25,  1996,  one  week  after  the 
Commission  released  the  .NPRM  in  this 
proceeding,  MFS  filed  with  the 
Commission  a  petition  seeking  to 
consolidate  proceedings  related  to  the 
Bell  Atlantic  CEI  Plan  Order 
reconsideration  and  the  SWBT  Internet 
support  CEI  plan  with  the  instant 
proceeding,  on  the  grounds  that  the 
three  proceedings  raise  similar  novel, 
policy,  factual,  and  legal  arguments. 
Although  the  NPRM  in  the  instant 
proceeding  did  not  specifically  seek 
comment  on  the  proper  (.lassification  or 
regulator)  treatment  of  BOC-provided 
Internet  services  and  Internet  access 
services  under  the  1996  Act,  several 


parties  discussed  these  matters  in  their 

comments,  in  the  course  of  addressing 
how  we  should  define  "interLATA 
information  services." 

b  Discussion  The  preceding  sections 
of  this  Order  establish  a  definition  of 
"interLATA  information  service"  that 
should  assist  the  BOCs  and  other 
interested  parties  in  determining  the 
types  of  information  services  that  the 
,    BOCs  are  statutonly-required  to  provide 
through  section  272  affiliates.  If  a  BOCs 
provision  of  an  Internet  or  Internet 
access  serv  ice  (or  for  that  matter,  any 
information  service)  incorporates  a 
bundled,  in-region,  interLATA 
transmission  component  provided  by 
the  BOC  over  its  own  facilities  or 
through  resale,  that  service  may  only  be 
provided  through  a  section  272  affiliate, 
after  the  BOC  has  received  in-region 
interLATA  authority  under  section  271. 
We  believe  that  this  is  not  the 
appropriate  forum  for  considering 
whether  the  various  specific  Internet 
serv  ices  provided  by  the  BOCs  are 
"interLAT.'\  information  services" 
because  such  determinations  must  be 
made  on  a  case-by-case  basis.  We 
believe  that  the  lawfulness  of  the 
specific  Internet  services  provided  by 
Bell  Atlantic  and  SWBT  is  more 
appropriate!)  analyzed  in  the  context  of 
the  separate  CEI  plan  proceedings 
regarding  each  service  that  are  currently 
pending  before  the  Bureau,  consistent 
with  the  rules  and  policies  enunciated 
in  this  rulemaking  proceeding. 
Therefore,  we  den\  MFS's  request  to 
consolidate  proceedings  related  to  the 
pro\  ision  of  Internet  and  Internet  access 
services  by  Bell  Atlantic  and  SWBT 
with  the  instant  proceeding 

4.  Impact  of  the  1996  Act  on  the 
Computer  II,  Computer  III,  and  ONA 
requirements 

a.  Background  In  the  NPRM,  we 
concluded  that,  because  the  1996  Act 
does  not  establish  regulatory 
requirements  for  BOC  provision  of 
intraLATA  information  services. 
Computer  II.  Computer  III.  and  OMA 
requirements  continue  to  govern  BOC 
provision  of  these  senices,  to  the  extent 
that  these  requirements  are  consistent 
with  the  199R  Act.  We  sought  comment 
on  which  of  the  Commission's  existing 
requirements  were  inconsistent  with,  or 
had  been  rendered  unnecessarv  by.  the 
1996  Act.  as  well  as  on  the  specific 
provisions  of  the  1996  Ar\  that 
supersede  the  existing  requirements.  We 
also  sought  comment  on  the  impact  of 
the  statute  on  our  pending  Computer  III 
Further  Remand  Prnceedmgs. 

b.  Discussion.  Consistency  of 
Commission's  Computer  II.  Computer 
III,  and  ONA  Rules  with  the  1996  Act. 
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We  conclude  that  the  Computer  II. 
Computer  III.  and  OS'A  requirements 
are  consistent  with  the  1996  Act.  and 
continue  to  govern  BOC  provision  of 
intraLATA  information  services.  By  its 
terms,  the  1996  .\ct  imposes  separate 
affiliate  and  nondiscrimination 
requirements  on  BOC  provision  of 
"interLATA  information  services,"  but 
does  not  address  BOC  provision  of 
intraLATA  information  services.  We 
concluded  above  that,  for  the  purposes 
of  applving  sections  271  and  272, 
interL'XT.A  m formation  services  must 
include  a  bundled  interLATA 
transmission  component.  We  further 
conclude,  in  light  of  our  definition  of 
interLAT.^  information  .services,  that 
BOCs  are  currently  providing  a  number 
of  information  ser\ices  on  an  intraLATA 
basis.  We  find  that  the  BOCs  may 
continue  to  provide  such  intraLATA 
information  services  on  an  integrated 
basis,  in  compliance  with  the 
nonstructural  safeguards  established  in 
Computer  III  and  OS'A. 

We  rejet:t  Bell  Atlantic's  conclusory 
assertions  that  the  1996  Act's  customer 
proprietary  network  information  (CPNl), 
network  disclosure,  nondiscrimination, 
and  accounting  provisions  supersede 
various  of  the  Commission's  Computer 
III  nonstructural  safeguards.  We  also 
reject  NYNEX's  claim  that  the  section 
251  interconnection  and  unbundling 
requirements  render  the  Commission's 
Computer  III  and  0\'A  requirements 
unnecessan,-.  Based  on  our  review  of  the 
record  m  this  proceeding,  we  conclude 
that  the  pending  Computer  III  Further 
Bemand  Proceedmgs  are  the  appropriate 
forum  in  which  to  examine  the 
necessity  of  retaining  any  or  all  of  these 
individual  Computer  III  and  ONA 
requirements.  We  therefore  plan  to  issue 
a  Further  NPRM  in  that  proceeding  to 
determine  how  to  regulate  BOC' 
provision  of  intraLATA  information 
services  in  light  of  the  1996  Act. 

In  the  interim,  the  Commission's 
Computer  II.  Computer  III.  and  0\'A 
rules  are  the  only  regulatory  means  by 
which  certain  independent  ISPs  are 
guaranteed  nondiscriminatory  access  to 
BOC  local  exchange  services  used  in  the 
provision  of  intraLATA  information 
services.  As  noted  above,  the  section 
272  nondiscrimination  requirements  do 
not  apply  to  BOC  provision  of 
intraLATA  information  services,  and 
ISPs  that  are  not  telecommunications 
carriers  cannot  obtain  interconnection 
or  access  to  unbundled  elements  under 
section  251.  Thus,  we  believe  that 
continued  enforcement  of  these 
safeguards  is  necessary  pending  the 
conclusion  of  the  Computer  III  Further 
Remand  Proceedings  and  establishes 


important  protections  for  small  ISPs  that 
are  not  provided  elsewhere  in  the  Act. 

Requiring  section  272  affiliates  for 
intraLATA  information  sen'ices.  We 
decline  to  require  the  BOCs  to  provide 
intraLATA  information  services  through 
section  272  affiliates.  It  is  clear  that 
section  272  does  not  require  the  BOCs 
to  offer  intraLATA  information  services 
through  a  separate  affiliate.  We  further 
decline  to  exercise  our  general 
rulemaking  authority  to  impose  such  a 
requirement.  We  conclude  that  the 
record  in  this  proceeding  does  not 
justify  a  departure  from  our 
determination,  in  Computer  III.  to  allow 
BOCs  to  provide  intraLATA  information 
services  on  an  integrated  basis,  subject 
to  appropriate  nonstructural  safeguards. 
Some  parties  in  this  proceeding  argue 
that  we  should  harmonize  our 
regulatory  treatment  of  intraLATA 
information  services  provided  by  the 
BOCs  with  the  section  272  requirements 
imposed  by  Congress  on  interLATA 
information  services.  We  invite  these 
parties  to  comment  on  these  matters  in 
response  to  the  Further  NPRM  we 
intend  to  issue  in  the  Computer  III 
Further  Remand  Proceedings. 

Application  of  Computer  II.  Computer 
III,  and  ONA  requirements  to  section 
272  affiliate  activities.  We  conclude  that 
a  BOC  that  provides  interLATA 
telecommunications  services  and 
information  services  through  the  same 
section  272  affiliate  may  bundle  such 
services  without  providing  comparably 
efficient  interconnection  to  the  basic 
underlying  interLATA 
telecommunications  services.  Under  our 
definition  of  "interLATA  information 
service,"  as  explained  above,  such 
service  must  include  a  bundled 
interLATA  telecommunications 
element.  Hence,  to  prohibit  a  BOC 
affiliate  from  bundling  interLATA 
telecommunications  and  information 
services  would  effectively  prevent  the 
BOCs  from  offering  any  interLATA 
information  services,  a  result  clearly  not 
contemplated  by  the  statute.  Further,  we 
note  that  the  market  for  information 
services  is  fully  competitive,  and  the 
market  for  interLATA 
telecommunications  services  is 
substantially  competitive.  Thus,  we  see 
no  basis  for  concern  that  a  section  272 
affiliate  providing  an  information 
service  bundled  with  an  interLATA 
telecommunications  service  would  be 
able  to  exercise  market  power.  If, 
however,  a  BOCs  section  272  affiliate 
were  classified  as  a  facilities-based 
telecommunications  carrier  [i.e..  it  did 
not  provide  interLATA 
telecommunications  services  solely 
through  resale),  the  affiliate  would  be 
subject  to  a  Compufer //obligation  to 


unbundle  and  tariff  the  underlying 
telecommunications  services  used  to 
furnish  any  bundled  service  offering. 

Under  our  current  regulatory  regime, 
a  BOC  must  comply  fully  with  the 
Computer //separate  subsidiary' 
requirements  in  providing  an 
information  service  in  order  to  be 
relieved  of  the  obligation  to  file  a  CEI 
plan  for  that  service.  We  decline  to 
adopt  NYr-JEX's  proposal  that  we  find 
that  all  BOC  information  services 
provided  through  a  section  272  separate 
affiliate  satisfy  the  Computer  II  separate 
subsidiary  requirements,  because  we 
conclude  that  the  record  in  this 
proceeding  is  insufficient  to  support 
such  a  conclusion.  Instead,  we  intend  to 
examine  this  issue  further  in  the  context 
of  the  Computer  III  Further  Remand 
Proceedings.  Further,  we  reject  USTA's 
argument  that  ONA  reporting 
requirements  do  not  extend  to 
intraLATA  information  services 
provided  through  a  section  272  separate 
affiliate.  BOCs  must  comply  with  the 
ONA  requirements  regardless  of 
whether  they  provide  information 
services  on  a  separated  or  integrated 
basis. 

G.  Information  Services  Subject  to  Other 
Statutory  Requirements 

1.  Electronic  Publishing  (section  274) 

a.  Background.  In  the  NPRM,  we 
observed  that,  although  electronic 
publishing  is  specifically  identified  as 
an  information  service,  interlATA 
provision  of  electronic  publishing  is 
exempt  from  dection  272.  and  is  instead 
subject  to  section  274.  Noting  that  we 
had  initiated  a  separate  proceeding  to 
clarify  and  implement,  inter  alia,  the 
requirements  of  section  274,  we  sought 
comment  on  how  to  distinguish 
information  services  subject  to  the 
section  272  requirements  from 
electronic  publishing  services  subject  to 
the  section  274  requirements.  We  also 
invited  parties  to  comment  on  whether, 
in  situations  involving  services  that  do 
not  clearly  fall  within  either  the 
definition  of  "electronic  publishing" 
(section  274(h)(1))  or  the  enumerated 
exceptions  thereto  (section  274(h)(2)), 
we  should  identify  as  "electronic 
publishing"  those  services  for  which  the 
carrier  controls,  or  has  a  financial 
interest  in,  the  content  of  information 
transmitted  by  the  service. 

b.  Discussion.  Upon  review  of  the 
record  and  further  consideration,  we 
conclude  that  it  is  not  necessary  to 
adopt  the  "financial  interest  or  control" 
test  in  determining  whether  a  particular 
BOC  service  involves  the  provision  of 
electronic  publishing,  in  addition  to  the 
definitions  set  forth  in  sections 
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274(h)(1)  and  274(h)(2).  Generally 
speaking,  if  a  particular  service  does  not 
appear  to  fit  clearly  within  either  the 
definition  of  "electronic  publishing," 
set  forth  in  section  274(h)(1),  or  the 
exceptions  thereto  listed  in  section 
274(h)(2),  determining  the  appropriate 
classification  of  that  service  will  involve 
a  highly  fact-specific  analysis  that  is 
better  performed  on  a  case-bv-case  basis. 
In  the  context  of  such  a  case-bv-case 
determination,  the  Commission  mav 
consider  a  number  of  factors,  including 
whether  the  BOC  controls,  or  has  a 
financial  interest  in,  the  content  of 
information  transmitted  to  end-users. 
We  also  note  that  the  definition  of 
electronic  publishing,  as  well  as  specific 
services  encompa.ssed  by  that  definition, 
may  be  further  refined  in  the  Electronic 
Publishing  proceeding. 

We  also  aecline  to  adopt  ITAA's 
suggestion  that,  because  of  potential 
difficulties  in  distinguishing  between 
information  services  and  electronic 
publishing  services,  we  should  impose 
substantially  the  same  separate  affiliate 
requirements  on  both.  Such  an  approach 
would  be  directlv  contrarv  to  the 
statute.  Congress  set  forth  distinct 
separate  affiliate  and  nondiscrimination 
requirements  in  sections  272  and  274, 
and  specified  that  the  former  applv  to 
mterLATA  intormation  services,  while 
the  latter  apply  to  all  BOC-provided 
electronic  publishing  services.  To 
impose  the  section  272  requirements  on 
electronic  publishing  services,  or  to 
impose  the  section  274  requirements  on 
interLATA  intormation  services,  would 
be  inconsistent  with  the  clear  statutory 
scheme. 

-Moreover,  we  specifically  reject 
.•\T&T's  contention  that  electronic 
publishing  services  are  subject  to  the 
section  272  separate  affiliate 
requirements,  pursuant  to  section 
272(a)(2)(B).  which  imposes  a  separate 
affiliate  requirement  on  interLATA 
telecommunications  ser\ices  Electronic 
publishing  services,  however,  are 
specifically  included  within  the 
statutory  definition  ol  intormation 
ser\'ices.  Accordingly,  electronic 
publishing  services  would  be  subject  to 
section  272(a)(2)(C),  which  imposes  a 
separate  affiliate  requirement  on 
interLATA  information  senices,  except 
that  section  272(a)(2)(C)  spei  ifically 
exempts  "electronic  publishing  (as 
defined  in  section  274(h))." 


2.  Telemessaging  (section  260) 

0.  Background.  In  the  NPRM,  we 
tentatively  concluded  that 
"telemes-saging"  is  an  information 
service.  We  fiirther  tentativelv 
concluded  that  BOC  provision  of 
teleme.ssaging  on  an  interLATA  basis  is 


subject  to  the  section  272  separate 
affiliate  requirements,  in  addition  to  the 
section  260  safeguards. 

b.  Discussion.  Based  on  our  review  of 
the  comments  and  analvsis  of  the 
statute,  we  hereby  adopt  our  tentative 
conclusion  that  telemessaging  is  an 
information  senice.  We  reject  PacTel's 
contention  that  live  operator  ser\ices  do 
not  constitute  information  services. 
Under  the  .statute,  live  operator  services 
"used  to  record,  transcribe,  or  relav 
♦mes.sages "  are  telemessaging  ser\-ices. 
Because  these  functions  plainlv  provide 
"the  capability  for  *   *   *  storing  *   *    * 
or  making  available  information"  via 
telecommunications,  we  conc;lude  that 
live  operator  telemessaging  services  fall 
within  the  statutory  definition  of 
information  ser\-ices.  We  also  adopt  our 
tentative  conclusion  that  BOCs  that 
provide  telemessaging  services  that 
meet  the  definition  of  interL.ATA 
information  .ser\ic:es  must  do  so  in 
accordance  with  the  sef:tion  272 
requirements,  in  addition  to  the  section 
260  requirements. 

IV.  Structural  Separation  Requirements 
of  Section  272 

A.  Application  of  the  Section  2721b} 
Requirements 

Section  272(b)  of  the  Communications 
Act  establishes  five  structural  and 
transactional  requirements  for  separate 
affiliate(s)  established  pursuant  to 
sedion  272(a).  We  address  each  of  the 
requirements  below,  with  the  exception 
of  section  272(b)(2),  which  we  discuss 
in  the  Accounting  Safeguards  Order. 

B.  The  "Operate  Independently" 
Requirement 

1   Background 

Section  272(b)(1)  states  that  a  separate 
affiliate  "shall  operate  independently 
from  the  BOC."  The  Act  does  not 
elaborate  on  the  meaning  of  the  phrase 
"operate  independently."  We  stated  in 
the  NPRM  that  under  principles  of 
statutory  construction,  a  statute  should 
be  interpreted  so  as  to  give  effect  to  each 
of  its  provisions.  We  therefore 
tentatively  concluded  that  the  section 
272(b)(1)  "operate  independently" 
provision  imposes  requirements  bevond 
those  contained  in  subsections 
272(b)(2)-(5). 

As  we  obser\ed  in  the  NPRM.  section 
274(b)  contains  similar  language  to 
section  272(b)(1).  It  states  that  "jal 
separated  affiliate  or  electronic 
publishing  joint  venture  shall  be 
operated  independently  from  the 
IBOCj."  Subsections  274(b)(l)-(9)  list 
several  requirements  that  govern  the 
relationship  of  an  electronic  publishing 
entitv  and  the  BOC  with  which  it  is 


affiliated  We  sought  comment  on  the 
relevance  of  the  "operated 
independently"  language  of  section 
274(b)  when  construing  the  "operate 
independentiv  ■  requirement  of  section 
272(b)(li. 

In  addition,  we  sought  comment  on 
what  rules,  if  any,  we  should  adopt  to 
implement  the  requirements  of  section 
272(b)(1).  Moreover,  we  asked  whether 
we  should  impose  one  or  more  of  the 
separation  requirements  established  in 
the  Computer  II  or  Competitive  Carrier 
proceedings 

In  the  Computer  II  proceeding,  the 
Commission  required  ,^TSiT  to  provide 
enhanced  .ser\ices  through  a  separate 
affiliate,  a  requirement  that  the 
Commission  extended  to  the  BOCs 
following  divestiture  The  C;oinmission 
required  the  enhanced  services 
subsidiary  to  "have  its  own  operating, 
marketing,  installation  and  maintenance 
personnel  for  the  senices  and 
equipment  it  offerjedi,"  to  complv  with 
information  disclosure  requirements, 
and  to  maintain  its  own  books  of 
account  The  Commission  prohibited 
the  regulated  entity  and  its  enhanced 
ser\ices  subsidiary  from  using  in 
common  any  leased  or  owned  phvsical 
space  or  proper1\  on  which 
transmission  equipment  or  facilities 
used  in  basic  transmission  ser\'ices  were 
located,  barred  them  from  sharing 
computer  capacity,  and  limited  the 
regulated  entity's  ability  to  provide 
software  to  the  affiliate.  Moreover,  the 
Commission  barred  the  enhanced 
services  subsidiary  from  constructing, 
owning,  or  operating  its  own 
transmission  facilities,  thereby  requiring 
it  to  obtain  such  facilities  from  a  local 
exchange  carrier  pursuant  to  tariff. 

In  the  Competitive  Carrier  proceeding, 
the  Commission  prescribed  the 
separation  requirements  to  which 
independent  LECs  must  conform  to  be 
regulated  as  nondominant  in  the 
provision  of  doi  lestic,  interstate, 
interexchange  s  r\ices.  Specifically,  an 
independent  LEC  must  provide 
interstate  interexchange  services 
through  an  affiliate  that: 

(1)  maintains  separate  books  of 
account:  (2)  doe-  not  jointly  own 
transmission  or  .switching  facilities  with 
its  affiliated  exchange  telephone 
company;  and  (3)  acquires  that 
exchange  telephone  company's  services 
at  tariffed  rates  and  conditions, 

2.  Discussion 

We  adopt  our  entative  conclusion 
that  the  "operate  independently" 
requirement  of  section  272(b)(1) 
imposes  requirements  beyond  those 
listed  in  section^  272(b)(2)-(5).  This 
conclusion  is  based  on  the  principle  of 
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statutory  construction  that  a  statute 
should  be  construed  so  as  to  give  effect 
to  each  of  its  provisions. 

Relationship  of  Section  272(b)(1)  to 
Section  274lbl.  Section  274(b)  mandates 
that  a  separated  affiliate  or  electronic 
publishing  joint  venture  be  "operated 
independently"  and  then  lists  nine 
specific  requirements  governing  the 
relationship  between  a  BOC  and  a 
separated  affiliate  In  contrast,  section 
272(b)  imposes  five  structural  and 
transactional  requirements  governing 
the  relationship  between  a  BOC  and  a 
section  272  affiliate,  one  of  which  is  that 
the  affiliate  "shall  operate 
independently  from  the  IBOCj."  The 
structural  differences  in  the 
organization  of  the  two  sections  suggest 
that  the  term  "operate  independently" 
in  section  272(b)(ri  should  not  be 
interpreted  to  impose  the  same 
obligations  on  a  BOC"  as  section  274(b). 
In  particular,  while  the  enumerated 
requirements  of  section  274(b)  may  be 
interpreted  to  define  the  term  "operated 
independentlv"  in  that  context,  they  do 
not  define  the  term  "operate 
independently"  as  used  in  section 
272(b).  We  agree  with  SBC  that,  because 
the  requir«^menls  listed  in  sections 
274(h)(l)-(m  of  the  Act  overlap  with  the 
requirements  of  sections  272(b).  (c),  and 
(e),  it  would  be  redundant  to 
incorporate  all  of  the  section  274(b) 
requirements  into  the  "operate 
independently"  requirement  of  section 
272(b)(1). 

Defining  "Operate  Independently." 
The  requirements  that  we  adopt  to 
implement  section  272(b)(1)  are 
intended  to  prevent  a  BOC  from 
integrating  its  local  exchange  and 
exchange  access  operations  with  its 
section  272  affiliate's  activities  to  such 
an  extent  that  the  affiliate  could  not 
reasonably  be  found  to  be  operating 
independently,  as  required  by  the 
statute.  In  order  to  protect  against  the 
potential  for  a  BOC  to  discriminate  in 
favor  of  a  section  272  affiliate  in  a 
manner  that  results  in  the  affiliate's 
competitors  operating  less  efficiently, 
we  seek  to  ensure  that  a  section  272 
affiliate  and  its  competitors  enjoy  the 
same'level  of  access  to  the  BOC's 
transmission  and  switching  facilities. 
Accordingly,  we  conclude  that 
operational  independence  precludes  the 
joint  ownership  of  transmission  and 
switching  facilities  by  a  BOC  and  its 
section  272  affiliate,  as  well  as  the  joint 
ownership  of  the  land  and  buildings 
where  those  facilities  are  located. 
Furthermore,  operational  independence 
precludes  a  section  272  affiliate  from 
performing  operating,  installation,  and 
maintenance  functions  associated  with 
the  BOC's  facilities.  Likewise,  it  bars  a 


BOC  or  any  BOC  affiliate,  other  than  the 
section  272  affiliate  itself,  from 
performing  operating,  in.stallation,  or 
maintenance  functions  associated  with 
the  facilities  that  the  section  272 
affiliate  owns  or  leases  from  a  provider 
other  than  the  BOC  with  which  it  is 
affiliated.  Consistent  with  these 
requirements  and  those  established 
pursuant  to  sections  272(b)(.5)  and 
272(c)(1),  a  section  272  affiliate  may 
negotiate  with  an  affiliat      BOC  on  an 
arm's  length  and  nondis<     minatory 
basis  to  obtain  transmisb     i  and 
switching  facilities,  to  arrange  for 
collocation  of  facilities,  and  to  proviile 
or  to  obtain  services  other  than  those 
expressly  prohibited  herein. 

We  agree  with  several  commenters 
that  joint  ownership  of  transmission  and 
switching  facilities  and  the  property  on 
which  they  are  located  would  permit 
such  substantial  integration  of  the 
BOCs'  local  operations  with  their 
interLATA  activities  as  to  preclude 
independent  operation,  in  violation  of 
section  272(b)(1).  Imposing  a 
prohibition  on  such  joint  ownership 
also  avoids  the  need  to  allocate  the  costs 
of  such  transmission  and  switching 
facilities  between  BOC  activities  and  the 
competitive  activities  in  which  a  section 
272  affiliate  may  be  involved.  We  agree 
with  the  claims  of  some  commenters 
that,  because  the  costs  of  wired 
telephony  networks  and  network 
premises  are  largely  fixed  and  largely 
shared  among  local,  access,  and  other 
services,  sharing  of  switching  and 
transmission  facilities  may  provide  a 
significant  opportunity  for  improper 
allocation  of  costs  between  the  BOC  and 
its  section  272  affiliate. 

By  prohibiting  joint  ownership  of 
transmission  and  switching  facilities. 
we  also  reduce  the  potential  for  a  BOC 
to  discriminate  in  favor  of  its  section 
272  affiliate.  Consistent  with  this 
purpose,  we  define  transmission  and 
switching  facilities  broadly  to  include 
the  facilities  used  to  provide  local 
exchange  and  exchange  access  service. 
The  prohibition  ensures  that  a  section 
272  affiliate  must  obtain  any  such 
facilities  pursuant  to  .section  272(b)(5). 
which  requires  all  transactions  between 
a  BOC  and  its  section  272  affiliate  to  be 
on  an  arm's  length  basis  and  reduced  to 
writing.  Requiring  section  272  affiliates 
to  obtain  transmission  and  switching 
facilities  from  a  BOC  on  an  arm's  length 
basis  will  increase  the  transparency  of 
such  transactions,  thereby  facilitating 
monitoring  and  enforcement  of  the 
section  272  requirements.  Moreover,  a 
section  272  affiliate  and  its  interLATA 
competitors  will  have  to  follow  the 
same  procedures  when  obtaining 
services  and  facilities  from  a  BOC.  As 


described  below,  sections  272(c)  (1)  and 
(e)  require  a  section  272  affiliate  to 
obtain  services  and  facilities  on  the 
same  rates,  terms,  and  conditions 
available  to  unaffiliated  entities. 
Contrary  to  the  suggestion  of  some 
commenters,  those  nondiscrimination 
safeguards  would  offer  little  protection 
if  a  BOC  and  its  section  272  affiliate 
were  permitted  to  own  transmission  and 
switching  facilities  jointly.  To  the  extent 
that  a  section  272  affiliate  jointly  owned 
transmission  and  switching  facilities 
with  a  BOC,  the  affiliate  would  not  have 
to  contract  with  the  BOC  to  obtain  such 
facilities,  thereby  precluding  a 
comparison  of  the  terms  of  transactions 
between  a  BOC  and  a  section  272 
affiliate  with  the  terms  of  transactions 
between  a  BOC  and  a  competitor  of  the 
section  272  affiliate.  Together,  the 
prohibition  on  joint  ownership  ot 
facilities  and  the  nondiscrimination 
requirements  should  ensure  that 
competitors  can  obtain  access  to 
transmission  and  switching  facilities 
equivalent  to  that  which  section  272 
affiliates  receive. 

The  requirement  that  a  BOC  and  its 
section  272  affiliate  not  commonly  own 
the  land  and  buildings  where  their 
transmission  and  switching  facilities  are 
located,  like  the  prohibition  on  joint 
ownership  of  facilities,  should  ensure 
that  a  section  272  affiliate  and  its 
competitors  both  receive  the  best 
available  access  to  transmission  and 
switching  facilities.  It  does  not, 
however,  preclude  a  section  272  affiliate 
from  collocating  its  equipment  in  end 
offices  or  on  other  property  owned  or 
controlled  by  its  affiliated  BOC.  Rather, 
as  IDCMA  recognizes,  the  requirement 
should  ensure  that  collocation 
agreements  between  a  BOC  and  its 
section  272  affiliate  are  reached 
pursuant  to  arm's  length  negotiations 
and  that  the  same  collocation 
opportunities  are  available  to  similarly 
situated  non-affiliated  entities. 
Moreover,  the  ban  on  joint  ownership  of 
facilities  should  protect  local  exchange 
competitors  that  request  physical 
collocation  by  ensuring  that  a  BOC's 
section  272  affiliate  does  not  obtain 
preferential  access  to  the  limited 
available  space  in  the  BOC's  central 
office. 

We  decline  to  read  the  "operate 
independently"  requirement  to  impose 
a  blanket  prohibition  on  joint  ownership 
of  property  by  a  BOC  and  a  section  272 
affiliate.  Rather,  we  limit  the  restriction 
to  joint  ownership  of  transmission  and 
switching  facilities  and  the  land  and 
buildings  where  those  facilities  are 
located.  We  conclude  that  the 
prohibition  we  have  adopted  should 
ensure  that  the  section  272  affiliate's 
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competitors  gain  nondiscriminatory 
access  to  those  transmission  and 
switching  facilities  that  both  section  272 
affiliates  and  their  competitors  may  be 
unable  to  obtain  from  other  sources.  We 
find  that  joint  ownership  of  other 
property,  such  as  office  space  and 
equipment  used  for  marketing  or  the 
provision  of  administrative  services, 
may  provide  economies  of  scale  and 
scope  without  creating  the  same 
potential  for  discrimination  by  the 
BOCs.  Moreover,  we  believe  that  the 
Commission's  accounting  rules:  the 
separate  books,  records,  and  accounts 
requirement  of  section  272(b):  and  the 
audit  requirement  of  section  272(d) 
provide  adequate  protection  against  the 
potential  for  improper  cost  allocation. 

We  further  conclude  that  allowing  the 
same  personnel  to  perform  the 
operating,  installation,  and  maintenance 
services  associated  with  a  BOCs 
network  and  the  facilities  thnt  a  section 
272  affiliate  owns  or  leases  from  a 
provider  other  than  the  BOC  would 
create  the  opporlunitv  for  such 
substantial  integration  of  operating 
functions  as  to  preclude  independent 
operation,  in  violation  of  section 
272(b)(1).  Regardless  of  whether  the 
BOC  or  the  section  272  affiliate  were  to 
provide  such  services,  we  agree  with 
AT&T  that  allowing  the  same 
individuals  to  perform  such  core 
functions  on  the  facilities  of  both 
entities  would  create  substantial 
opportunities  for  improper  cost 
allocation,  in  terms  of  both  the 
personnel  time  spent  in  performing 
such  functions  and  the  equipment 
utilized.  We  conclude,  as  we  did  in  the 
BOC  Separations  Order.  49  FR  1 190 
(January  10,  1984).  that  allowing  the 
sharing  of  such  services  would  require 
"excessive,  costly  and  burdensome 
regulatory  involvement  in  the  operation, 
plans  and  day-to-day  activities  of  the 
carrier*   *   *  to  audit  and  monitor  the 
accounting  plans  necessary  for  such 
sharing  to  take  place."  Accordingly,  we 
read  section  272(b)(1)  to  bar  a  section 
272  affiliate  from  contracting  with  a 
BOC  or  another  entity  affiliated  with  the 
BOC  to  obtain  operating,  installation, 
and  maintenance  functions  associated 
with  the  section  272  affiliate's  facilities. 
As  stated  above,  we  believe  that  a 
prohibition  on  joint  ownership  of 
transmission  and  switching  facilities  is 
necessary  to  ensure  that  a  BOC  complies 
with  the  nondiscrimination 
requirements  of  section  272.  Consistent 
with  that  approach,  we  further  interpret 
the  term  "operate  independently"  to  bar 
a  BOC  from  contracting  with  a  section 
272  affiliate  to  obtain  operating, 
installation,  or  maintenance  functions 


associated  with  the  BOC"s  facilities. 
Allowing  a  BOC  to  contract  with  the 
section  272  affiliate  for  operating, 
installation,  and  maintenance  services 
would  inevitably  afford  the  affiliate 
access  to  the  BOCs  facilities  that  is 
superior  to  that  granted  to  the  affiliate's 
competitors. 

W^e  clarify  that  section  272(bJ(l)  does 
not  preclude  a  BOC  or  a  section  272 
affiliate  from  providing 
telecommunications  services  to  one 
another,  so  long  as  each  entity  performs 
it.self.  or  obtains  from  an  unaffiliated 
third  party,  the  operating,  installation, 
and  maintenance  functions  associated 
with  the  facilities  that  it  owns  or  leases 
from  an  entity  unaffiliated  with  the 
BOC.  In  particular,  if  a  section  272 
affiliate  obtains  unbundled  elements 
from  a  BOC.  that  BOC  can  perform  the 
operating,  installation,  and  maintenance 
functions  associated  with  those 
facilities.  Moreover,  we  recognize  the 
need  for  an  exception  to  the  prohibition 
on  shared  operating,  installation,  and 
maintenance  services  to  allow  the  BOC 
to  obtain  support  services  for 
sophisticated  equipment  purchased 
from  the  affiliate  on  a  f.ompensatory 
basis.  For  instance,  th"  BOC  could 
contract  with  the  section  272  affiliate  for 
the  installation,  maintenance,  or  repair 
of  equipment,  or  the  affiliate  could  train 
the  BOCs  personnel  to  perform  such 
functions.  We  further  note  that  the 
limited  prohibition  on  shared  services 
that  we  adopt  is  consistent  with  section 
272(e)(4).  which  states  that  a  BOC  or 
BOC  affiliate  that  is  subject  to  section 
2.51(c)  "may  provide  any  interLATA  or 
intraLATA  facilities  or  services  to  its 
interLATA  affiliate  if  such  services  or 
facilities  are  made  available  to  all 
carriers  at  the  same  rates  and  on  the 
same  terms  and  conditions."  As  we 
discuss  below,  section  272(e)(4)  does 
not  grant  a  BOC  the  authority  to  provide 
particular  .services  to  its  affiliate,  but 
rather  prescribes  the  manner  in  which  a 
BOC  must  provide  those  services  that  it 
is  otherwise  authorized  to  provide 
Thus,  section  272(e)(4l  does  not  grant  a 
BOC  the  authority  to  provide  operating, 
installation,  and  maintenance  services 
associated  with  the  facilities  that  a 
section  272  affiliate  owns  or  leases  from 
a  provider  other  than  the  BOC. 

In  imposing  these  requirements,  we 
reject  the  contention  of  some 
commenters  that  Congress  considered 
and  rejected  a  prohibition  on  the  joint 
ownership  of  telecommunications 
transmission  or  switching  equipment  or 
other  property.  Although  the  House  bill 
contained  such  a  prohibition,  the  Senate 
bill  did  not.  The  Joint  Explanatorv 
Statement  indicates  merely  that  the 
conference  committee  adopted  the 


Senate  version  (    this  provision  with 
several  modifications  and  does  not  offer 
any  specific:  explanation  for  the 
exclusion  ot  the  lomt  ownership 
restriction  In  these  circumstances,  our 
obligation  is  to  interpret  the  language  of 
section  272(b)(1)  in  a  manner  consistent 
with  its  purpose,  which  is  to  ensure  the 
operational  independence  of  a  section 
272  affiliate  from  its  affiliated  BOC, 
The  limited  prohibition  on  shared 
.services  that  we  impose  rests  on  the 
"operate  independently"  requirement  of 
section  272(b)(1),  rather  than  the 
requirement  of  section  272(b)(3)  that  a 
BOC  and  its  section  272  affiliate  have 
"separate  officers,  directors,  and 
employees."  Accordingly,  we  reject  the 
statutory  construction  argument 
advanced  by  several  BOCs.  which  is 
predicated  on  the  text  of  the  latter 
provision.  Those  BOCs  argue  that,  if  a 
rule  against  separate  employees  were 
sufficient  to  prevent  the  sharing  of  in- 
house  services.  Congress  would  not 
have  prohibited  a  BOC  from  engaging  in 
purchasing,  installation,  maintenance, 
hiring,  training,  and  research  and 
development  for  the  separated  affiliate, 
in  addition  to  fo-^'  idding  the  BOC  and 
Its  separated  affiliate  from  having 
common  officers,  directors,  and 
employees, ^in  section  274(b). 

We  believe  it  is  <  onsistent  with  both 
the  letter  and  purposes  of  section  272  to 
strike  an  appropriate  balance  between 
allowing  the  BOCs  to  achieve 
efficiencies  within  their  corporate 
structures  and  protecting  ratepavers 
against  improper  cost  allocation  and 
competitors  against  discrimination.  We 
decline  to  impose  additional  structural 
separation  requirements  given  the 
nondiscrimination  safeguards,  the 
biennial  audit  requirement,  and  other 
public  disclosure  requirements  imposed 
by  section  272  In  combination  with  the 
accounting  protections  established  in 
the  Arrmwting  Safeguards  Order,  we 
believe  the  requirements  set  forth  herein 
will  protect  against  potential 
anticompetitive  behavior. 

In  particular,  we  decline  to  read  the 
'operate  independently'  requirement  to 
impose  a  prohibition  on  all  shared 
services.  We  recognize  the  inherent 
tension  between  the  "operate 
mdependenfiy"  requirement  and 
allowing  the  integration  of  services.  As 
we  discuss  further  below,  however,  we 
believe  the  economic  benefits  to 
consumers  from  allowing  a  BOC  and  its 
section  272  affiliate  to  derive  the 
economies  of  scale  and  scope  inherent 
in  the  integration  of  some  services 
outweigh  an\  potential  for  competitive 
harm  created  thereby.  Therefore,  we 
permit  the  sharing  of  adm.inistrative  and 
other  services.  For  example,  we  read 
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section  272(b)(1)  not  to  preclude  a  BOC 
and  a  section  272  affiliate  from 
contracting  with  one  another  to  provide 
marketing  sen'ices. 

In  construing  other  provisions  of 
section  272.  we  address  the  concerns  of 
those  commenters  who  urge  us  to 
interpret  set;tion  272(b)(1)  to  prohibit  a 
BOC  and  a  section  272  affiliate  from 
engaging  in  various  forms  of  joint 
research  and  development.  .■Ks  a 
preliminary  matter,  we  note  that  the 
MFI  Court  considered  equipment  design 
and  development  to  be  an  integral  part 
of  "manufacturing,"  as  the  term  was 
used  in  the  MFJ,  VVe  emphasize  that  to 
the  extent  that  research  and 
development  is  a  part  of  manufacturing, 
it  must  be  conducted  through  a  section 
272  affiliate,  pursuant  to  section  272(a). 
To  the  extent  that  a  BOC  seeks  to 
develop  services  for  or  with  its  section 
272  affiliate,  the  BOC  must  develop 
ser\  ices  on  a  nondiscriminatory  basis 
for  or  with  other  entities,  pursuant  to 
section  272(c)(1). 

Finally,  although  a  number  of 
commenters  support  a  Computer IMype 
prohibition  on  a  section  272  affiliate's 
ability  to  construct,  own.  or  operate  its 
own  local  exchange  facilities,  we 
conclude  that  such  n  prohibition  is  not 
required  by  the  language  of  section 
272(b)(1).  As  several  BOCs  suggest, 
limiting  a  section  272  affiliate  to  resale 
would  not  necessarily  increase  the 
affiliate's  operational  independence, 
particularly  if  the  affiliate  had  to  acquire 
facilities  from  its  affiliated  BOC  as  a 
result  of  the  requirement. 

C.  Sfctinn  272(bll3l  and  Shared 
Senices 

1.  Background 

In  the  NPRM,  we  tentatively 
concluded  that  the  section  27'2(b)(3) 
requirement  that  a  BOC  and  its  section 
272  affiliate  have  "separate  officers, 
directors,  and  employees"  prohibits  the 
sharing  of  in-house  functions,  including 
operating,  installation,  and 
maintenance,  as  well  as  administrative 
services.  We  noted  that,  pursuant  to  the 
Computer  II  proceeding,  the 
Commission  allowed  AT&T  and  its 
enhanced  services  subsidiaries  to  share 
certain  administrative  senices — 
accounting,  auditing,  legal  services, 
personnel  recruitment  and  management, 
finance,  tax,  insurance,  and  pension 
services — on  a  t:ost  reimbursable  basis, 
but  required  the  subsidiary  to  have  its 
own  operating,  marketing,  installation. 
and  maintenance  personnel  for  the 
servues  and  equipment  it  offered.  We 
sought  comment  on  whether  section 
272(b)(.3)  forbids  the  sharing  of  outside 


services  or  other  types  of  personnel 
sharing. 

In  the  context  of  our  discussion  of 
section  272(g).  we  sought  comment  on 
the  related  question  of  whether  a  section 
272  affiliate  must  purchase  marketing 
services  from  an  affiliated  BOC  on  an 
arm's  length  basis,  pursuant  to  section 
272(b)(5).  Moreover,  we  sought 
comment  on  whether  it  is  necessary  to 
require  a  BOC  and  its  section  272 
affiliate  to  contract  jointly  with  an 
outside  marketing  entity  for  joint 
marketing  of  interLATA  and  local 
exchange  services  in  order  to  comply 
with  section  272(b)(3).  Finally,  we 
invited  parties  to  comment  on  the 
corporate  and  financial  arrangements 
that  are  necessary  to  comply  with 
sections  272(g)(2).  272(b)(3J,  and 
272(b)(5). 

2.  Discussion 

Sharing  of  Services.  Based  on  the 
record  before  us,  we  decline  to  prohibit 
the  sharing  of  services  other  than 
operating,  installation,  and  maintenance 
services,  as  described  above.  We  clarify 
that  "sharing  of  services"  means  the 
provision  of  services  by  the  BOC  to  its 
section  272  affiliate,  or  vice  versa.  In 
response  to  our  tentative  conclusion  on 
this  issue  in  the  NPRM.  the  BOCs  have 
argued  persuasively  thnt  such  a 
prohibition  is  neither  required  as  a 
matter  of  law,  nor  desirable  as  a  matter 
of  policy.  We  note  that  section  272(b)(3) 
on  its  face  is  silent  on  the  issue  of 
shared  services.  We  are  persuaded  by 
the  arguments  of  the  BOCs  that  the 
section  272(b)(3)  requirement  that  a 
BOC  and  a  section  272  affiliate  have 
separate  officers,  directors,  and 
employees  simply  dictates  that  the  same 
person  may  not  simultaneously  serve  as 
an  officer,  director,  or  employee  of  both 
a  BOC  and  its  section  272  affiliate. 
Thus,  as  MFS  asserts,  an  individual  may 
not  be  on  the  payroll  of  both  a  BOC  and 
a  section  272  affiliate.  As  discussed 
below,  to  the  extent  that  a  BOC  provides 
services  to  its  section  272  affiliate,  it 
must  provide  them  to  other  entities  on 
the  same  rates,  terms,  and  conditions, 
pursuant  to  section  272(c)(1). 

We  also  decline  to  impose  a 
prohibition  on  the  sharing  of  services 
other  than  operating,  installation,  and 
maintenance  services,  on  policy 
grounds.  We  find  that,  if  we  were  to 
prohibit  the  sharing  of  services,  other 
than  those  restricted  pursuant  to  section 
272(b)(1).  a  BOC  and  a  section  272 
affiliate  would  be  unable  to  achieve  the 
economies  of  scale  and  scope  inherent 
in  offering  an  array  of  services.  We  do 
not  believe  that  the  competitive  benefits 
of  allowing  a  BOC  and  a  section  272 
affiliate  to  achieve  such  efficiencies  are 


outweighed  by  a  BOC's  potential  to 
engage  in  discrimination  or  improper 
cost  allocation.  As  we  have  noted,  the 
Commission  permitted  the  sharing  of 
administrative  services  in  the  Computer 
II  Final  Order.  45  FR  31319  (May  13. 
1980).  on  the  grounds  that  "[wjith  an 
appropriate  accounting  system, 
whatever  administrative  efficiencies 
may  exist  are  preserved."  We  reject  the 
arguments  of  some  parties  that,  because 
of  changes  in  the  telecommunications 
marketplace  and  the  language  of  the 
1996  Act,  a  different  outcome  is 
warranted  in  this  case. 

We  recognize  that  allowing  the 
sharing  of  in-house  services  will  require 
a  BOC  to  allocate  the  costs  of  such 
services  between  the  operating  company 
and  its  section  272  affiliate  and  provide 
opportunities  for  improper  cost 
allocation,  exchanges  of  information, 
and  discriminatory  treatment  that  may 
not  be  revealed  in  a  subsequent  audit. 
Indeed,  in  the  Computer //proceeding, 
the  Commission  indicated  that  a  major 
reason  for  prohibiting  the  sharing  of 
particular  st  rvices.  such  as  marketing 
services,  was  its  desire  to  eliminate  "the 
inherent  difficulties  in  allocating  joint 
and  common  costs."  For  these  reasons, 
we  conclude  that  a  BOC  and  a  section 
272  affiliate  may  share  in-house  services 
with  each  other  only  to  the  extent  that 
such  sharing  is  consistent  with  sections 
272(b)(1),  272(b)(5).  and  272(c)(1)  of  the 
Act. 

Consistent  with  section  272(b)(1).  a 
BOC  and  its  section  272  affiliate  may 
not  share  operating,  installation,  and 
maintenance  services,  as  discussed 
above.  In  addition,  as  we  conclude  in 
the  Accounting  Safeguards  Order,  an 
agreement  to  provide  in-house  services 
by  a  BOC  to  its  section  272  affiliate  (or 
vice  versa)  constitutes  a  transaction 
between  that  BOC  and  its  section  272 
affiliate,  so  that  the  requirements  of 
section  272(b)(5)  govern.  Accordingly, 
such  transactions  must  be  conducted  on 
an  arm's  length  basis,  reduced  to 
writing,  and  made  available  for  public 
inspection.  Moreover,  such  transactions 
must  be  consistent  with  the  affiliate 
transaction  rules,  as  modified  in  the 
Accounting  Safeguards  Order.  In 
addition,  the  section  272  requirements 
that  a  BOC  and  its  section  272  affiliate 
maintain  separate  books,  records,  and 
accounts,  and  be  subject  to  an  audit 
every  two  years  should  strengthen  the 
ability  of  competitors  and  regulators  to 
detect  any  inequities  in  cost  allocation 
for  shared  services.  We  agree  with 
commenters  who  contend  that,  in  any 
event,  federal  price  cap  regulation 
reduces  a  BOC's  incentives  to  allocate 
costs  improperly.  Finally,  section 
272(c)(1)  ensures  that  to  the  extent  that 
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a  BOC  provides  services  to  its  section 
272  affiliate,  it  must  make  tfiem 
available  to  the  affiliate's  competitors  on 
the  same  rates,  terms,  and  conditions. 

We  further  conclude  that  section 
272(b)(3)  does  not  preclude  the  parent 
company  of  the  BOC  and  the  section 
272  affiliate  from  performing  functions 
for  both  the  BOC  and  the  section  272 
affiliate,  subject  to  the  requirements  of 
section  272(b)(1).  Sim.ilarly.  an  affiliate 
of  the  BOC,  such  as  a  services  affiliate, 
could  provide  services  to  both  a  BOC 
and  a  section  272  affiliate.  We  are  not 
persuaded  by  claims  that  the  sharing  of 
services  provided  to  a  BOC  and  its 
section  272  affiliate  by  a  parent 
company  or  another  BOC  affiliate  would 
allow  the  BOC  and  the  section  272 
affiliate  to  achieve  an  unacceptable  level 
of  integration.  Instead,  we  agree  with 
the  view  that  the  section  272(b)(3) 
separate  employees  requirement  extends 
only  to  the  relationship  between  a  BOC 
and  its  section  272  affiliate.  To  the 
extent  that  the  BOC  contracts  with  an 
unregulated  affiliate,  it  is  subject  to  the 
affiliate  transaction  rules.  Moreover,  a 
parent  company  or  a  BOC  affiliate  that 
performs  services  for  both  a  BOC  and  its 
section  272  affiliate  must  fully 
document  and  properly  apportion  the 
costs  incurred  in  furnishing  such 
services. 

Consistent  with  our  conclusions,  we 
decline  to  read  section  272(b)(3)  to 
preclude  the  sharing  of  marketing 
ser\'ices.  Given  that  section  272(g) 
expressly  contemplates  that  the  each 
entity  may  market  or  sell  the  services  of 
the  other,  we  conclude  that  a  BOC  and 
its  section  272  affiliate  may  provide 
marketing  services  for  eac;h  other.  We 
agree  with  those  commenters  that  assert 
that  the  entities  must  pro\ide  such 
services  pursuant  to  arms  length 
transactions,  consistent  with  the 
requirements  of  section  272(b)(5). 
Moreover,  the  parent  of  a  BOC  and  its 
section  272  affiliate  or  another  BOC 
affiliate  may  perform  marketing 
functions  for  both  entities. 

Services  Provided  by  an  Outside 
Entity.  We  further  conclude  that  section 
272(b)(3)  does  not  prohibit  a  BOC  and 
its  section  272  affiliate  from  obtaining 
.services  from  the  same  outside  supplier. 
Indeed,  we  find  no  statutory  support  for 
limiting  permissible  outsourcing,  as 
proposed  by  MCI  or  Time  Warner. 

Nor  do  we  construe  set:tion  272(b)(3), 
when  read  in  light  of  section  272(b)(1), 
to  require  a  BOC  and  a  section  272 
affiliate  to  contract  with  outside  entities 
to  perform  their  joint  marketing 
services.  We  agree  with  the  Citizens  for 
a  Sound  Economy  Foundation  that  such 
a  requirement  would  reduce  the  BOCs' 
abilitv  to  serve  consumers  without 


providing  additional  protection  against 
anticompetitive  behavior.  Each  entity, 
however,  must  pay  its  full  share  of  any 
outsourced  services  that  it  receives. 
Other  activities.  We  reject  AT&T's 
request  that  we  interpret  section 
272(b)(3)  to  prohibit  compensation 
schemes  that  base  the  level  of 
remuneration  of  BOC  officers,  directors, 
and  employees  on  the  performance  of 
the  section  272  affiliate,  or  vice  versa. 
We  conclude  that  tying  the 
compensation  of  an  employee  of  a 
section  272  affiliate  to  the  performance 
of  a  Regional  Holding  Company  and  all 
of  its  enterprises  as  a  whole,  including 
the  performance  of  the  BOC,  does  not 
make  that  individual  an  employee  of  the 
BOC  Similarly,  tying  the  compensation 
of  a  BOC  employee  to  the  performance 
of  a  Regional  Holding  Company  and  all 
of  its  enterprises  as  a  whole,  including 
the  performance  of  the  section  272 
affiliate,  does  not  make  that  individual 
an  employee  of  the  section  272  affiliate 

E  Section  272(b)(4j 

1.  Background 

Section  272(b)(4)  states  that  a  section 
272  affiliate  "may  not  obtain  credit 
under  any  arrangement  that  v.ould 
permit  a  creditor,  upon  default,  to  have 
recourse  to  the  assets  of  the  IBOCj."  In 
the  NPRM.  we  tentatively  concluded 
"that  a  BOC  may  not  co-sign  a  contract 
or  anv  other  instrument  with  a  separate 
affiliate  that  would  allow  the  affiliate  to 
obtain  credit  in  a  manner  that  violates" 
this  section.  We  sought  comment  on 
what  other  types  of  activities  section 
272(b)(4)  prohibits,  whether  the 
Commission  should  establish  specific 
requirements  regarding  those  activities, 
and  the  relative  costs  and  benefits  of 
such  regulation. 

2.  Discussion 

As  we  stated  in  the  NPRM.  the  intent 
of  this  provision  is  to  protect  ratepayers 
from  shouldering  the  cost  of  a  default  by 
a  section  272  affiliate.  We  adopt  our 
tentative  conclusion  that  section 
272(b)(4)  prohibits  a  BOC  from  co- 
signing  a  contract  or  any  other 
instrument  with  a  section  272  affiliate 
that  would  allow  the  affiliate  to  obtain 
credit  in  a  manner  that  grants  the 
creditor  recourse  to  the  BOCs  assets  in 
the  event  of  default  by  the  section  272 
affiliate.  Moreover,  because  the 
provision  precludes  the  sef:tion  272 
affiliate  from  obtaining  credit  under 
"any  arrangement  that  would  permit  a 
creditor,  upon  default,  to  have  recourse 
to  the  assets  of  the  IBOCj."  we  find  that 
section  272(b)(4)  likewise  prohibits  the 
parent  of  a  BOC  or  any  non-272  affiliate 
from  co-signing  a  contract  or  any  other 


arrangement  with  the  BOCs  section  272 
affiliate  that  would  allow  the  creditor  to 
obtain  such  recourse  to  the  BOCs  assets 
in  the  event  of  default  by  the  section 
272  affiliate.  Indeed,  we  conclude  that 
section  272'"t)(4)  prohibits  a  section  272 
affiliate  frr  m  entering  into  any 
arrangement  to  obtain  credit  that 
permits  the  lender  recourse  to  the  BOC 
in  the  event  of  default. 

While  preventing  the  affiliate  from 
jeopardizing  ratepayer  assets,  we 
conclude  that  section  272(b)(4)  does  not 
forbid  a  section  272  affiliate  from  using 
assets  other  than  its  own  as  collateral 
when  seeking  credit.  To  impose  such  a 
restriction  where,  as  here,  it  is  not 
needed  to  protect  ratepayer  assets, 
would  force  section  272  affiliates  to 
operate  inefficiently,  to  the  detriment  of 
consumers  and  competition.  In 
particular,  we  agree   .vith  MCI  and 
Sprint  that  a  BOCs  parent  could  secure 
credit,  whether  through  the  issuance  of 
bonds  or  othenvise.  for  the  benefit  of  the 
section  272  affiliate,  provided  that  BOC 
assets  are  not  at  risk. 

F.  Section  272(bjl5) 

1.  Background 

Section  272(b)(5)  states  that  an 

affiliate  "shall  conduct  all  transactions 
with  the  iBOCj  of  which  it  is  an  affiliate 
on  an  arm's  length  basis  with  any  such 
transactions  reduced  to  writing  and 
available  for  public  inspection."  In  the 
NPRM,  w('  sought  comment  on  whether 
this  provision  necessitates  the  adoption 
of  any  non-accounting  safeguards. 

2.  Discussion 

We  conclude  that  we  need  not  adopt 
additional  non-accounting  safeguards  to 
implement  section  272(b)(5).  In  the 
Accounting  Safeguards  Order,  we 
address  the  definition  of  "transactions" 
and  consider  the  provision's 
requirement  that  all  transactions  be 
"reduced  to  writing  and  available  for 
public  inspection."  Moreover,  in  our 
discussion  of  sections  272(b)ll)  and 
(b)(3),  we  make  clear  that  "transactions" 
include  the  provision  of  services  and 
transmission  and  switching  facilities  by 
the  BOC  and  its  affiliate  to  one  another. 
We  reject  ConipTel's  proposal  to  adopt 
additional  requirements,  which  are 
addressed  generally  in  other  parts  of 
this  Order  and  the  companion 
Accounting  Safeguards  Order. 

V.  Nondiscrimination  Safeguards 

As  we  obser\ed  in  the  NPRM.  after  a 
BOC  enters  a  competitive  market,  such 
as  long  distance,  it  may  have  an 
in(  entive  to  use  its  control  of  local 
exchange  facilities  to  discriminate 
against  its  affiliate's  rivals.  Section 
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272(c)  of  the  Act  responds  to  these 
competitive  concerns  by  establishing 
nondiscrimination  safeguards  that  apply 
to  the  BOCs'  provision  of 
manufacturing.  interLATA 
telecommunications,  and  interLATA 
information  services.  We  address  the 
requirements  of  this  section  below. 

A.  Relationship  of  Section  272(c)(1)  and 
Pre-existing  Nondiscrimination 
Requirements 

1.  Background 

Section  272(c)(1)  states  that  "lijn  its 
dealings  with  its  affiliate  described  in 
subsection  (a),  a  jBOC!  (1)  may  not 
discriminate  between  that  company  or 
affiliate  and  any  other  entity  in  the 
provision  or  procurement  of  goods, 
services,  facilities,  and  information,  or 
in  the  establishment  of  standards."  In 
the  NPRM,  we  sought  comment  on  the 
relationship  between  the 
nondiscrimination  obligations  imposed 
by  sections  272(c)(1)  and  the 
Commission's  pre-existing 
nondiscrimination  obligations  in 
sections  201  and  202.  In  particular,  we 
sought  comment  on  whether  the  flat 
prohibition  against  discrimination  in 
section  272(c)(1)  imposes  a  stricter 
standard  for  compliance  than  the 
"unjust  and  unreasonable"  standard  in 
section  202. 

2.  Discussion 

We  find  that  section  272(c)(1) 
establishes  an  unqualified  prohibition 
agamst  discrimination  by  a  BOC  in  its 
dealings  with  its  section'272  affiliate 
and  unaffiliated  entities.  Section  202(a), 
by  contrast,  prohibits  '  anv  unjust  or 
unreasonable  discrimination   *   *   *, 
or  *   *   *  any  undue  or  unreasonable 
preference  or  advantage  "  Because  the 
text  of  the  section  272(c)(1) 
nondiscrimination  bar  differs  from  the 
section  202(a)  prohibition,  we  conclude 
that  Congress  did  not  intend  section 
272's  prohibition  against  discrimination 
in  the  1996  Act  to  be  synonymous  with 
the  "unjust  and  unreasonable" 
discrimination  language  used  in  the 
19.34  Act,  but  rather,  intended  a  more 
stringent  standard.  We  therefore  reject 
the  arguments  of  those  who  argue  that 
the  section  272(c)(1)  standard  is  not 
materially  different  from  the  standard  in 
section  202. 

B  Meanmg  of  Discrimination  in  Section 

272(cl(ll 

1.  Background 

We  tentatively  concluded  in  the 
NTRM  that  the  prohibition  against 
discrimination  in  section  272(c)(1) 
means,  at  a  minimum,  that  BOCs  must 
treat  all  other  entities  in  the  same 


manner  as  they  treat  their  section  272 
affiliates,  and  must  provide  and  procure 
goods,  services,  facilities,  and 
information  to  and  from  these  other 
entities  under  the  same  terms, 
conditions,  and  rates.  We  noted, 
however,  that  a  requesting  entity  may 
have  equipment  with  different  technical 
specifications  than  the  equipment  of  the 
BOC  section  272  affiliate.  We  sought 
comment,  therefore,  on  whether  the 
terms  of  section  272(c)(1)  could  be 
construed  to  require  a  BOC  to  provide 
a  requesting  entity  with  a  quality  of 
service  or  "functional  outcome" 
identical  to  that  provided  to  its  affiliate 
even  if  this  would  require  the  BOC  to 
provide  goods,  facilities,  services,  or 
information  to  a  requesting  entity  that 
are  different  from  those  provided  to  the 
affiliate. 

2.  Discussion 

VVe  affirm  our  tentative  conclusion 
that  BOCs  must  treat  all  other  entities  in 
the  same  manner  as  thev  treat  their 
section  272  affiliates.  We  conclude 
therefore  that,  pursuant  to  section 
272(c)(1).  a  BOC  must  provide  to 
unaffiliated  entities  the  same  goods, 
services,  facilities,  and  information  that 
it  provides  to  its  section  272  affiliate  at 
the  same  rates,  terms,  and  conditions. 
We  decline,  as  some  commenters 
suggest,  to  interpret  section  272(c)(1) 
more  broadly  to  conclude  that  a  BOC 
must  provide  unaffiliated  entities 
different  goods,  services,  facilities,  and 
information  than  it  provides  to  its 
section  272  affiliate  in  order  to  ensure 
that  it  is  providing  the  same  quality  of 
service  or  functional  outcome  to  both  its 
affiliate  and  unaffiliated  entities.  To  do 
so  would,  in  effect,  be  interpreting  this 
section  the  same  way  we  interpreted 
section  251(c)(2)  in  the  First 
Interconnection  Order.  61  FR  45476 
(August  29,  1996).  VVe  believe  that  to 
interpret  the  nondiscrimination 
requirement  of  section  272(c)(1)  in  this 
manner  would  be  inappropriate  as  a 
matter  of  statutory  construction, 
inconsistent  with  its  legislative  purpose, 
and  unenforceable. 

As  a  matter  of  statutory  construction, 
we  find  that  the  nondiscrimination 
provision  of  section  272(cj(l),  by  its 
terms,  is  much  narrower  in  scope  than 
the  requirement  in  section  251((:)(2). 
Section  251(c)(2)  imposes  on  incumbent 
LECs  "the  duty  to  provide,  for  the 
facilities  and  equipment  of  any 
requesting  telecommunications  carrier, 
interconnection  with  the  local  exchange 
carrier's  network   *   *    *   that  is  at  least 
equal  in  quality  to  that  provided  by  the 
(LECI  to  itself  or  to  any  subsidiary, 
affiliate,  or  any  other  party  to  which  the 
carrier  provides  interconnection."  In  the 


First  Interconnection  Order,  we 
interpreted  the  term  "equal  in  quality" 
as  requiring  an  incumbent  LEC  to 
provide  interconnection  to  its  network 
at  a  level  of  quality  that  is  at  least 
indistinguishable  from  that  which  the 
incumbent  LEC  provides  it.self.  Further, 
we  found  that,  to  the  extent  a  carrier 
requests  interconnection  that  is  of  a 
superior  or  lesser  quality  than  the 
incumbent  LEC  currently  provides,  the 
incumbent  LEC  is  obligated  to  provide 
the  requested  interconnection  to  the 
extent  technically  feasible. 

The  language  of  section  272(c)(1),  in 
contrast,  contains  no  such  "equal  in 
quality"  requirement:  it  simply  requires 
that  unaffiliated  entities  receive  the 
same  treatment  as  the  BOC  gives  to  its 
section  272  affiliate.  Unlike  section  251. 
therefore,  section  272(c)  is  not  a  vehicle 
by  which  requesting  entities  can  require 
a  BOC  to  provide  goods,  facilities, 
services,  or  information  that  are 
different  ft-om  those  that  the  BOC 
provides  to  itself  or  to  its  affiliates.  Nor 
is  it.  as  some  commenters  suggest, 
designed  to  prevent  a  BOC  from 
discriminating  between  unaffiliated 
competitors. 

Our  reading  of  the  .statutory  language 
of  sections  251  and  272  is  consistent 
with  the  differing  underlying  purposes 
of  those  provisions.  The  section  251 
requirements  are  designed  to  ensure  that 
incumbent  LECs  do  not  discriminate  in 
opening  their  bottleneck  facilities  to 
competitors.  As  we  stated  in  the  First 
Interconnection  Order,  "lujnder  section 
251.  incumbent  ILECsj.  including 
IBOCsl,  are  mandated  to  take  several 
steps  to  open  their  network  to 
competition,  including  providing 
interconnection,  offering  access  to 
unbundled  elements  to  their  networks, 
and  making  their  retail  services 
available  at  wholesale  rates  so  that  they 
can  be  resold."  In  implementing  section 
251,  therefore,  we  adopted  rules  to  open 
one  of  the  last  monopoly  bottleneck 
strongholds  in  telecommunications— the 
local  exchange  and  exchange  access 
market. 

In  adopting  rules  in  this  proceeding, 
however,  our  goal  is  to  ensure  that  BOCs 
do  not  use  their  control  over  local 
exchange  bottlenecks  to  undermine 
competition  in  the  new  markets  they  are 
entering— interLATA  services  and 
manufacturing.  The  section  272 
safeguards,  among  other  things,  are 
intended  to  protect  competition  in  these 
markets  from  the  BOCs'  ability  to  use 
their  existing  market  power  in  local 
exchange  services  to  obtain  an 
anticompetitive  advantage.  We  find  that 
when  viewed  in  this  context,  the  section 
272(c)(1)  nondiscrimination  provision  is 
designed  to  provide  the  BOC  an 
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incentive  to  provide  efficient  service  to 
rivals  of  its  section  272  affiliate,  by 
requiring  that  potential  competitors  do 
not  receive  less  favorable  prices  or 
terms,  or  less  advantageous  services 
from  the  BOC  than  its  separate  affiliate 
receives. 

We  find  that  interpreting  section  272 
to  require  "functional  equality"  between 
a  BOC  section  272  affiliate  and  any 
unaffiliated  entity  would  not  only  be 
impractical,  but  unenforceable.  The 
"functional  equality"  standard  would 
require  a  BOC  to  provide  additional 
services  or  functions  to  other  entities 
that  it  does  not  provide  to  its  owti 
affiliate.  Because  section  272,  unlike 
section  251.  contains  no  requirement 
that  a  BOC  must  provide  goods, 
services,  facilities,  and  information  to 
the  extent  "technically  feasible,"  it 
would  be  extremely  difficult,  as  a 
practical  matter,  to  limit  the  types  of 
goods,  services,  and  facilities  that  a  BOC 
would  be  obligated  to  provide  to 
requesting  entities.  Further,  the  terms 
"functional  outcome"  or  "functional 
equality"  are  likely  to  mean  different 
things  to  different  entities.  Because  the 
meaning  of  these  terms  is  likely  to 
depend  on  the  particular  characteristics 
of  each  requesting  entity,  the 
Commission  would  be  required  to  apply 
this  standard  to  a  myriad  of  factual 
circumstances  on  a  case-by-case  basis. 
As  one  commenter  observes,  ensuring 
this  type  of  equality  would  be 
impossible  to  do.  as  well  as  impossible 
to  enforce. 

We  reject  the  argument  that,  because 
our  interpretation  of  section  272(c)(1) 
effectively  limits  competitors  to  those 
options  that  the  BOC  affiliate  finds 
"useful,"  a  BOC  will  be  able  to  design 
network  interfaces  that  work  optimally 
only  with  its  section  272  affiliate's 
specifications  and  not  with  the 
specifications  of  other  entities.  Section 
272(c)(1)  prohibits  a  BOC  from 
discriminating  in  the  establishment  of 
standards.  As  we  conclude  below,  a 
BOC's  adoption  of  a  network  interface 
that  favors  its  section  272  affiliate  and 
disadvantages  an  unaffiliated  entity  will 
establish  a  prima  facie  case  of 
discrimination  under  section  272(c)(1). 
Further,  section  272(c)(1)  prohibits  a 
BOC  from  discriminating  in  the 
provision  of  facilities  or  information, 
and  section  251(c)(5)  imposes  upon 
BOCs  certain  network  disclosure 
requirements.  As  mentioned  above, 
section  251(c)(5)  requires  incumbent 
LECs  to  provide  reasonable  public 
notice  of  network  changes  affecting 
competing  service  providers' 
performance  or  ability  to  provide 
telecommunications  services,  as  well  as 
changes  that  would  affect  the  incumbent 


LECs  interoperability  with  other  service 
providers.  In  the  Second 
Interconnection  Order,  61  FR  47284 
(September  6, 1996).  we  interpreted  this 
provision  to  require  incumbent  LECs  to 
disclose  changes  subject  to  this 
requirement  at  the  "make/buy"  point.  In 
li^t  of  the  requirements  of  sections 
272(c)(1)  and  251(c)(5),  we  decline  at 
this  time  to  impose  additional 
obligations  on  the  BOCs  to  ensure  that 
they  structure  their  own  networks  to 
achieve  the  same  level  of 
interoperability  that  the  section  272 
affiliate  receives  from  the  BOC. 

We  also  decline  to  adopt  MCI's 
suggested  presimiption  that  the 
specifications  requested  by  an 
unaffiliated  entity  are  the  appropriate 
ones  for  a  truly  separate  and 
independent  affiliate  and  that  any 
different  sp)ecifications  needed  by  the 
BOC's  section  272  affiliate  reflect  a  lack 
of  proper  physical  and  operational 
separation  from  the  BOC.  We  recognize 
that  there  may  be  circumstances,  such 
as  the  adoption  of  a  new  and  innovative 
technology  by  the  BOC  section  272 
affiliate,  where  differences  in  technical 
specifications  between  a  section  272 
affiliate  and  an  unaffiliated  entity  do  not 
evidence  a  lack  of  structural  separation 
between  the  BOC  and  its  section  272 
affiliate. 

As  discussed  below,  we  conclude  that 
the  protection  of  section  272(c)(1) 
extends  to  any  good,  service,  facility,  or 
information  that  a  BOC  provides  to  its 
section  272  affihate.  We  therefore  agree 
with  AT&T  that  to  the  extent  a  BOC 
develops  new  services  for  or  with  its 
section  272  affiliate,  it  must  develop 
new  services  for  or  with  unaffiliated 
entities  in  the  same  manner.  That  is,  we 
find  that  the  development  of  new 
services,  including  the  development  of 
new  transmission  offerings,  is  the 
provision  of  service  under  section 
272(c)(1)  that,  once  provided  by  the 
BOC  to  its  section  272  affiliate,  must  be 
provided  to  unaffiliated  entities  in  a 
nondiscriminatory  manner.  In  the 
NPRM,  we  recognized  the  potential  for 
competitive  harm  in  a  situation  in 
which  a  BOC  failed  to  cooperate  with  an 
interLATA  carrier  that  is  introducing  an 
innovative  new  service  until  the  BOC's 
section  272  affihate  is  ready  to  initiate 
the  same  service.  Similarly,  AT&T 
asserts  that  the  section  272(c)(1) 
nondiscrimination  requirement  should 
be  interpreted  to  prevent  BOCs  from 
denying  a  competitor's  request  for  a  new 
or  more  cost  effective  access 
arrangement  on  the  ground  that  all 
entities,  including  its  section  272 
affiliate,  are  receiving  the  same  access 
service  at  the  same  price.  We  find  that 
the  BOC.  under  section  272(c)(1).  is 


obligated  to  work  with  competitors  to 
develop  new  services  if  it  cooperates  in 
such  a  manner  with  its  section  272 
affiliate. 

We  agree  with  AT&T  therefore  that  if. 
as  we  outlined  in  our  NPRM.  a  BOC 
purposely  delayed  the  implementation 
of  an  innovative  new  service  by  denying 
a  competitor's  reasonable  request  for 
interstate  exchange  access  until  the  BOC 
section  272  affiliate  was  ready  to 
provide  competing  service,  such 
conduct  may  constitute  unlawful 
discrimination  under  the  Act.  Moreover, 
as  we  observed  in  the  NPRM.  although 
the  1996  Act  imposes  specific 
nondiscrimination  obligations  on  the 
BOCs  and  their  section  272  affiliates, 
the  Communications  Act  imposed 
certain  pre-existing  nondiscrimination 
requirements  on  common  carriers 
providing  interstate  communications 
service.  Among  them,  section  201 
provides  that  all  common  carriers  have 
a  duty  "to  establish  physical 
connections  with  other  carriers."  and  to 
furnish  telecommunications  services 
"upon  reasonable  request  therefor."  We 
conclude,  therefore,  that  if  a  BOC  were 
to  engage  in  strategic  behavior  to  benefit 
its  section  272  affiliate,  in  the  manner 
suggested  by  AT&T,  such  action  may 
not  only  violate  section  272(c)(1),  but 
would  also  violate  sections  201(a)  of  the 
Act. 

Finally,  we  conclude  that  a 
complainant  will  be  found  to  have 
established  a  prima  facie  case  of 
unlawful  discrimination  under  section 
272(c)(1)  if  it  can  demonstrate  that  a 
BOC  has  not  provided  unaffiliated 
entities  the  same  goods,  services, 
facilities,  and  information  that  it 
provides  to  its  section  272  affiliate  at  the 
same  rates,  terms,  and  conditions.  To 
rebut  the  complainant's  case,  the  BOC 
may  demonstrate,  among  other  things, 
that  rate  differentials  between  the 
section  272  affiliate  and  unaffiUated 
entity  reflect  differences  in  cost  or  that 
the  unaffiliated  entity  expressly 
req  lested  superior  or  less  favorable 
treatment  in  exchange  for  paying  a 
higher  or  lower  price  to  the  BOC.  We 
recognize,  as  Sprint  and  Time  Warner 
suggest,  there  will  be  some  instances 
where  the  costs  of  providing  certain 
goods,  services,  or  facilities  to  its 
affiliate  and  to  an  unaffiliated  entity 
differ.  As  we  stated  in  the  First 
Interconnection  Order,  where  costs 
differ,  rate  differences  that  accurately 
reflect  those  differences  are  not 
unlawfully  discriminatory.  Strict 
application  of  the  section  272(c)(1) 
prohibition  on  discrimination  would 
itself  be  discriminator)'  if  the  costs  of 
supplying  customers  are  different. 
Similarly,  we  also  conclude,  as  we  did 
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in  the  First  Interconnection  Order,  that 
"price  differences,  such  as  volume  and 
term  discounts,  when  ba,sed  upon 
legitimate  variations  in  costs,  are 
permissible  under  the  1996  Act  when 
justified." 

C.  Definition  of  "Goods.  Services, 
Facilities  and  Information"  in  Section 
272(c)(1) 

1.  Background 

In  the  NPRM  we  sought  comment  on 
the  interplay  among  the  definitions  of 
the  terms  "services."  "facilities,"  and 
"information"  in  various  subsections  of 
272,  and  between  section  272  and 
section  251(cl.  We  also  sought  comment 
on  what  regulations,  if  any,  are 
necessary  to  clarify  the  types  or 
categories  of  sen,ices.  facilities,  or 
information  that  must  be  made  available 
under  section  272(c)(1).  We  asked 
parties  to  comment  on  whether  further 
defining  the  terms  "goods,"  "services." 
"facilities."  and  "information"  would 
enable  competing  providers  to  detect 
violations  of  this  section  by  enabling 
them  to  compare  more  accurately  a 
BOC's  treatment  of  its  affiliate  with  a 
BOC's  treatment  of  unaffiliated 
competing  providers, 

2.  Discussion 

We  conclude  that  any  attempt  to 
define  exhaustively  the  terms  "goods, 
services,  facilities,  and  information"  in 
section  272(c)(1)  may  unnecessarily 
limit  the  scope  of  this  sections 
otherwise  unqualified 
nondiscrimination  requirement.  At  the 
same  time,  bowever,  wh  disagree  with 
ITAA  that  the  Commission  should 
refrain  from  attempting  to  c:larify  the 
meaning  of  these  terms.  We  find  instead 
that  clarifying  the  types  of  activities 
these  terms  encompass  will  provide 
u.seful  guidance  to  potential  competitors 
that  seek  to  avail  themselves  of  the 
protections  of  section  272((){l).  In 
enforcing  the  nondiscrimination 
requirement  of  section  272(c)(1).  we 
intend  to  construe  these  terms  broadly 
to  prevent  BOCs  from  discriminating 
unlawfully  in  favor  of  their  section  272 
affiliates. 

We  find  that  neither  the  terms  of 
section  272(c)(1),  nor  the  legislative 
histor\'  of  this  provision,  indicates  that 
the  terms  "goods.  ser\  ices,  facilities, 
and  information"  should  be  limited  in 
the  manner  suggested  by  some 
commenters.  We  therefore  decline  to 
interpret  the  terms  in  section  272(c)(1) 
as  including  only  telecommunications- 
related  or,  even  more  specifically, 
common  carrier-related  "goods. 
ser\'ices,  facilities,  and  information." 
Similarly,  we  reject  arguments  set  forth 


by  NYNEX,  PacTel.  and  U  S  West  that 
the  term  "services"  should  exclude 
administrative  and  support  services. 
Although  NYNEX  contends  that,  as  a 
practical  matter,  unaffiliated  entities  are 
unlikely  to  avail  themselves  of  such 
services,  we  find  that  there  are  certain 
administrative  services,  such  as  billing 
and  collection  services,  that  unaffiliated 
entities  may  find  useful.  Further,  as 
discussed  above,  we  construe  the  term 
"services"  to  encompass  anv  sen'ice  the 
BOC  provides  to  its  .section  272  affiliate, 
including  the  development  of  new 
service  offerings. 

We  conclude  therefore  that  the 
protection  of  section  272(c)(1)  extends 
to  any  good,  service,  facility,  or 
information  that  a  BOC  provides  to  its 
section  272  affiliate.  For  example,  we 
find  that  if  a  BOC  were  to  decide  to 
transfer  ownership  of  a  unique  facility, 
such  as  its  Official  Services  network,  to 
its  section  272  affiliate,  it  must  ensure 
that  the  transfer  takes  place  in  an  open 
and  nondiscriminatory  manner.  That  is, 
pursuant  to  the  nondiscrimination 
requirement  of  section  272(c)(1).  the 
BOC  mu.st  ensure  that  the  section  272 
affiliate  and  unaffiliated  entities  have  an 
equal  opportunity  to  obtain  ownership 
of  this  facility. 

We  also  conclude  that  the  terms 
"services,"  "facilities."  and 
"infbrmation"  in  section  272  should  be 
interpreted  to  include,  among  other 
things,  the  meaning  of  these  terms 
under  section  251(c).  The  term 
"facilities,"  therefore,  includes  but  is 
not  limited  to  the  seven  unbundled 
network  elements  described  in  the  First 
Interconnection  Order.  We  decline  to 
limit  the  scope  of  these  erms  to  their 
meaning  in  section  251  because  section 
272  encompasses  a  broader  range  of 
activities  than  does  section  251.  We  also 
emphasize  that  in  contrast  to  section 
251.  where  an  incumbent  LEC  is 
prohibited  from  discriminating  against 
any  requesting  telecommunications 
carrier,  section  272(c)(1)  prohibits  BOCs 
from  discriminating  against  "anv  other 
entity."  Because  section  272  does  not 
define  the  term  "entity,"  we  interpret 
this  unqualified  term  broad Iv  to  ensure 
that  all  competitors  may  benefit  from 
the  protections  of  section  272(c)(1). 
Thus,  we  agree  with  Sprint  that  this 
term  should  include  the  definition  of 
the  term  "entity"  as  set  forth  in  the 
electronic  publishing  sec:tion  of  the  Act: 
however,  we  also  find  it  appropriate  to 
include  within  the  meaning  of  "entity" 
the  providers  of  the  activities 
encompassed  by  section  272.  We 
conclude,  therefore,  that  the  term 
"entity"  includes  telecommunications 
carriers,  ISPs,  and  manufacturers. 


We  disagree  with  ATSI  and  CIX, 
however,  that  by  interpreting  "any  other 
entity"  to  include  information  service 
providers  and  by  concluding  that  the 
term  "facilities"  in  section  272(c)(1) 
encompasses  the  meaning  of  that  term 
as  it  is  used  in  section  251(c),  ISPs 
acquire  the  right  to  obtain  unbundled 
access  to  the  local  loop  and  other 
network  elements  whenever  BOCs 
provide  their  section  272  affiliates  with 
such  access.  Pursuant  to  section 
251(c)(3),  only  telecommunications 
carriers  providing  a  telecommunications 
service  are  entitled  to  obtain  access  to 
unbundled  network  elements.  Because 
ISPs  may  only  obtain  access  to 
unbundled  elements  pursuant  to  section 
251  to  the  extent  they  are  providing 
telecommunications  services,  we 
conclude  that  they  may  not  attempt  to 
circumvent  the  limitations  of  section 
251  by  virtue  of  their  rights  under 
section  272(c)(1).  This  conclusion  is 
consistent  with  our  finding  in  the 
Second  Interconnection  Order  that  the 
inclusion  of  information  services  in  the 
definition  of  "services"  under  section 
251(c)(5)  "does  not  vest  information 
service  providers  with  substantive  rights 
under  other  provisions  of  section  251 . 
except  to  the  extent  that  they  are  also 
operating  as  telecommunications 
carriers."  To  the  extent,  however,  that  a 
BOC  chooses  voluntarily  to  provide 
facilities,  including  network  elements, 
to  a  section  272  affiliate  that  is  solely 
providing  information  services  (and 
thus  does  not  qualify  as  a 
telecommunications  carrier  under 
section  251),  we  conclude  that  a  BOC 
must,  pursuant  to  section  272(c)(1), 
provide  such  facilities  to  other 
requesting  ISPs. 

We  therefore  agree  with  MFS  that,  if 
a  BOC  chooses  to  allow  its  information 
service  affiliate  to  collocate  routers, 
serxers,  or  other  equipment,  section 
272(c)(1)  requires  that  the  same 
accommodations  be  extended,  on  a 
nondiscriminatorv'  basis,  to  competing 
ISPs.  Collocation  is  a  means  of 
achieving  interconnection  and  access  to 
unbundled  network  elements  that 
incumbent  LECs,  including  BOCs,  must 
provide  to  requesting  carriers  under 
section  251.  Although  section  251  does 
not  require  incumbent  LECs  to  permit 
entities  other  than  telecommunications 
carriers  to  collocate  equipment  on  an 
incumbent  LECs  premises,  sections  251 
and  272  do  not  prohibit  BOCs  from 
voluntarily  allowing  ISPs  to  collocate 
equipment  on  their  premises.  Thus,  we 
find  that,  if  a  BOC  permits  its  section 
272  affiliate  to  collocate  facilities  used 
to  provide  information  services,  the 
BOC  must  permit  collocation,  under 
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section  272(c)(1),  by  similarly  situated 
entities.  If  the  BOC's  section  272 
affiliate  qualifies  as  a 
"telecommunications  carrier,"  the  BOC 
need  only  permit  other 
telecommunications  carriers  to  collocate 
their  equipment.  If,  however,  the  BOC's 
section  272  affiliate  only  provides 
information  services,  the  BOC  must 
permit  similarly  situated  ISPs  to 
collocate  equipment  at  the  BOCs 
premises,  even  if  such  entities  do  not 
qualifv  as  telecommunications  carriers. 

As  Sprint  points  out,  the  term 
"information"  in  section  272(c)(1)  is  not 
limited  as  it  is  in  section  272(e)(2)  to 
information  "concerning  [the  BOC's) 
provision  of  exchange  access."  In  fact, 
as  noted  above,  we  find  no  limitation  in 
the  statutory  language  on  the  type  of 
information  that  is  subject  to  the  section 
272(c)(1)  nondiscrimination 
requirement.  For  this  reason,  we  reject 
U  S  West's  assertion  that  section 
272(c)(1)  only  governs  that  information 
which  may  give  a  separate  affiliate  an 
"unfair  advantage."  We  conclude, 
however,  that  the  term  "information" 
includes,  but  is  not  limited  to,  CPNI  and 
network  disclosure  information.  We 
therefore  reject  arguments  made  by 
some  BOCs  that  the  nondiscrimination 
provision  of  section  272(c)(1)  does  not 
govern  the  BOCs  use  of  CPNI.  With 
respect  to  CPNI,  we  conclude  that  BOCs 
must  comply  with  the  requirements  of 
both  sections  222  and  272(c)(1).  We 
decline  to  address  parties'  arguments 
raised  in  this  proceeding  regarding  the 
interplay  between  section  272(c)(1)  and 
section  222  to  avoid  prejudging  CPNI 
issues  that  will  he  addressed  in  a 
separate  proceeding. 

D.  Establishment  of  Standards 

1 .  Background 

Section  272(c)(1)  prohibits  a  BOC 
from  discriminating  between  its  section 
272  affiliate  and  other  entities  in  the 
"establishment  of  standards."  In  the 
NPRM  we  sought  comment  on  what 
"standards"  are  encompassed  by  this 
provision.  We  observed  that  a  BOC  may 
act  anticompetitively  by  creating 
standards  that  require  or  favor 
equipment  designs  that  are  proprietary 
to  its  section  272  affiliate.  We  sought 
comment  on  what  procedures,  if  any. 
we  should  implement  to  ensure  that  a 
BOC  does  not  discriminate  between  its 
affiliate  and  other  entities  in  setting 
standards.  We  asked  parties  to 
comment,  for  example,  on  whether 
BOCs  should  be  required  to  participate 
in  standard-setting  bodies  in  the 
development  of  standards  covered  by 
section  272(c)(1). 


2.  Discussion 

We  conclude  that  the  term 
"standards"  in  section  272(c)ll) 
includes  the  meaning  of  this  term  as  it 
is  used  in  section  273.  In  the 
Manufacturing  NPRM.  we  sought 
comment  on  how  the  term  "standards" 
should  be  defined  "for  purposes  of 
implementation  of  the  1996  Act  to 
ensure  that  standards  processes  are 
open  and  accessible  to  the  public."  We 
note,  however,  that  unlike  the  use  of  the 
term  "standards"  in  sections  273(d)(4) 
and  273(d)(5),  the  term  "standards"  in 
section  272(c)(1)  is  not  limited  by  the 
term  "industry-wide."  We  conclude, 
therefore,  that  section  272(c)(1) 
prohibits  discrimination  in  the 
establishment  of  any  standard,  not  only 
those  that  are  "industry-wide." 

,\s  we  observed  in  the  Manufacturing 
STEM,  the  process  by  which  standards 
are  established  may  present 
opportunities  for  anticompetitive 
behavior  by  the  BOCs.  We  decline, 
however,  to  implement  additional 
procedures,  beyond  those  outlined  m 
section  273,  to  ensure  that  BOCs  do  not 
discriminate  betiveen  their  section  272 
affiliates  and  other  entities  in 
establishing  industn,'-wide  stamiards. 
Rather,  we  agree  with  Bellcore  and 
PacTel  that  the  procedures  for  the 
establishment  of  industry-wide 
standards  and  generic  requirements  for 
telecommunications  equipment  and 
CPE  appear  at  this  time  to  be  adequately 
addressed  by  the  requirements 
contained  in  section  273(d)(4).  For 
example,  in  response  to  MCI,  we  note 
that  section  273(d)(4)  already  provides 
for  an  open  standards-setting  process 
whereby  all  interested  parties  have  the 
opportunity  to  fund  and  participate  in 
the  development  of  industn,'-wide 
standards  or  generic  requirements  on  a 
"reasonable  and  nondiscriminatory 
basis."  We  find  no  basis  in  the  record 
for  concluding  that  the  requirements 
established  by  section  273.  and  any 
regulations  adopted  thereunder,  will  not 
be  sufficient  to  deter  discrimination  in 
the  establishment  of  industr\-wide 
standards. 

Although  we  decline  at  this  time  to 
establish  additional  procedures  beyond 
those  required  in  section  273(d)(4),  we 
recognize  that  there  is  a  di.stinct 
potential  competitive  danger  that  a  BOC 
will  use  standards  in  its  own  and  its 
section  272  affiliate's  network  that  are 
not  "industry-wide  "  (that  is.  not 
employed  by  "at  least  30  percent  of  all 
access  lines")  or  established  by  an 
accredited  standards  development 
organization,  but  rather  specifically 
tailored  to  meet  its  own  needs  or  those 
of  its  section  272  affiliate.  Because  such 


standards  may  not  be  developed'in  an 
open  and  nondiscriminatorv  process. 
such  as  the  one  required  for  the 
establishment  of  industry-wide 
standards  in  section  273(d)(4).  we  find 
that  those  standards  may  place 
unaffiliated  entities  at  a  competitive 
disadvantage.  For  example,  if  a  BOC 
adopts  a  particular  non-accredited  or 
non-industr\--wide  protocol  or  network 
interface,  it  may.  by  virtue  of  its 
substantial  size  and  market  share, 
effectively  force  competing  entities  to 
alter  their  specifications  in  order  to 
maintain  the  same  level  of 
interoperability  with  the  BOC  or  the 
BOC  affiliate.  We  conclude,  therefore, 
that  the  adoption  of  any  standard  that 
has  the  effect  of  favoring  the  BOC's 
section  272  affiliate  and  disadvantaging 
an  unaffiliated  entity  will  establish  a 
prima  facie  violation  of  section 
272(c)(1). 

We  also  conclude,  on  the  basis  of  the 
record  before  us.  that  it  is  not  necessary 
as  a  matter  of  law,  nor  desirable  as  a 
matter  of  policy,  to  require  BOC 
participation  in  the  standards-setting 
process.  The  language  of  section 
272(c)(1)  cannot  be  read  as  requiring 
such  participation:  moreover,  BOCs 
have  an  interest  in  participating 
voluntarily  in  .standard-setting 
organizations  because  standards  that  are 
ultimately  adopted  may  materially 
impact  the  BOCs'  competitive  position. 
Further,  we  decline  to  become  involved 
at  this  time  in  the  standard-setting 
process,  as  suggested  by  AT&T,  in  order 
to  accomplish  the  purposes  of  section 
272(c)(1).  Unlike  section  256.  which, 
among  other  things,  permits  the 
Commission  to  participate  in  the 
development  of  public 
telecommunications  network 
interconnectivity  standards  that 
promote  access,  sertion  272(c)(1)  does 
not  contemplate  Commission 
involvement.  Moreover,  we  reject  MO's 
proposal  that  we  insert  ourselves  into 
the  dispute  resolution  process  to 
accomplish  the  purposes  of  section 
272(c)(1).  Section  273(d)(5)  requires  the 
Commission  to  prescribe  a  dispute 
resolution  process  to  address  the 
anticompetitive  harms  that  may  result 
from  the  establishment  of  industry'-wide 
standards  under  section  273(d)(4)  and 
expressly  prohibits  the  Commission 
from  becoming  a  party  to  this  process. 
As  to  disputes  that  may  arise  in  the 
context  of  other  public  standard-setting 
processes,  we  find,  on  the  basis  of  the 
record  before  us.  that  Commission 
involvement  beyond  its  existing  role  in 
the  section  208  complaint  process  is 
unnecessary. 
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E  Procurement  Procedures 

1.  Background 

Section  272(c)(1)  also  prohibits  the 
BOCs  from  discriminating  between  their 
.section  272  affiliates  and  other  entities 
in  their  procurement  of  goods,  services, 
facilities,  and  information.  In  the 
NPRM.  we  obser\'ed  that  this  provision 
prohibits  a  BOC  from  purchasing 
manufactured  network  equipment«olely 
from  its  affiliate,  purchasing  the 
equipment  from  the  affiliate  at  inflated 
prices,  or  giving  anv  preference  to  the 
affiliate's  equipment  in  the  procurement 
process  and  thereby  excluding  rivals 
from  the  market  in  the  BOC"s  service 
area.  We  sought  comment  on  how  the 
BOCs  could  establish  nondiscriminatory 
procurement  procedures  designed  to 
ensure  that  other  entities  are  treated  on 
the  same  terms  and  c;onditions  as  a  BOC 
affiliate.  We  invited  comment, 
specifically,  on  the  nature  and  extent  of 
rules  necessary  to  ensure  that  such 
procedures  are  implemented. 

2.  Discussion 

As  stated  above,  we  find  that  section 
272{(:)(1)  establishes  an  unqualified 
prohibition  against  discrimination  by  a 
BOC  in  Its  dealings  with  its  section  272 
affiliate  and  unaffiliated  entities.  We 
conclude,  therefore,  that  any 
discrimination  with  respect  to  a  BOCs 
procurement  of  goods,  services. 
facilities,  or  information  between  its 
.section  272  affiliate  and  an  unaffiliated 
entity  establishes  a  prima  focie  case  of 
dis<;rimination  under  section  272(c)(1). 
For  e.xample.  consfstent  with  our 
observations  in  the  NPRM,  we  find  that 
a  primn  facie  case  of  discrimination 
under  section  272(c)(1)  may  be 
established  if  a  ROC  purchases 
manufactured  network  equipment  solely 
from  its  section  272  affiliate,  purchases 
such  equipment  from  its  affiliate  at 
inflated  prices,  or  gives  any  preference 
to  the  affiliate's  equipment  in  the 
procurement  process,  thereby  excluding 
rivals  from  the  market  in  theBOC's 
service  area. 

Insofar  as  section  272(c)(1)  governs  a 
BOC's  procurement  of  manufacturing 
services,  we  find  that  BOC  procurement 
of  tele<;ommunications  equipment 
should  be  performed  in  a  manner 
consistent  with  the  manufacturing 
requirements  of  section  273.  We 
conclude,  therefore,  that  section 
272(c)(1)  requires  a  BOC  to  adhere  to  the 
nondiscrimination  and  procurement 
standards  governing  the  procurement  of 
telecommunications  equipment  set  forth 
in  sections  273(e)(1)  and  273(e)(2)  of  the 
Act.  We  therefore  defer  consideration  of 
detailed  procurement  pro<:edures  with 
respect  to  telecommunications 


equipment  to  the  Manufacturing  NPRM, 
which  specifically  addresses  the 
requirements  of  these  sections.  We 
conclude,  however,  that  the  BOCs  must, 
at  a  minimum,  comply  with  any  and  all 
regulations  adopted  to  implement  the 
standards  of  sections  273(e)(  1 )  and 
273(e)(2);  failure  to  do  so  may  be 
evidence  of  discrimination  under 
section  272(c)(1), 

We  recognize,  however,  that  the 
nondiscrimination  requirement  of 
section  272(c)(1)  encompasses  a  broader 
range  of  activities  than  those  described 
in  sections  273(e)(1)  and  273(e)(2). 
Nevertheless,  because  the  record  is 
largely  silent  on  the  nature  and  extent 
of  rules  necessary  to  ensure  that  BOCs 
do  not  discriminate  in  their 
procurement  of  goods,  services. 
facilities,  and  information  under  section 
272(c)(1).  we  decline,  at  this  time,  to 
adopt  rules  to  implement  this 
requirement.  In  response  to  TLA's 
concerns,  therefore,  we  conclude  that 
the  record  in  this  proceeding  does  not 
support  adoption  of  any  concrete 
procurement  procedures  beyond  those 
already  mandated  by  sections  273(e)(1) 
and  273(e)(2).  Although  we  decline  to 
issue  rules,  we  caution  BOCs  that 
allegations  of  discrimination  in  their 
procurement  of  goods,  services. 
facilities,  and  information  under  section 
272(c)(1)  will  be  evaluated  in  light  of 
that  section's  unqualified  prohibition  on 
discrimination.  Further,  we  note  that 
allegations  of  discrimination  may  more 
easily  be  rebutted  by  demonstrated 
compliance  with  pre-existing,  publicly 
available  procedures  for  procurement, 

F.  Enforcement  of  Section  272lc}(l) 

In  the  NPRM.  we  observed  that  the 
Commission  previously  adopted  a 
regulatory  scheme  to  ensure  that  the 
BOCs  do  not  discriminate  in  the 
provision  of  basic  services  used  to 
provide  enhanced  services  or  in 
disclosing  changes  in  the  network  that 
are  relevant  for  the  competitive 
manufacture  of  CPE.  We  sought 
comment  on  whether  any  of  the 
reporting  and  other  requirements  that 
the  Commission  applied  to  the  BOCs  in 
the  Computer  III  and  ONA  proceedings. 
which  were  adopted  in  lieu  of  the 
structural  separation  requirements  of 
Computer  II,  are  sufficient  to  implement 
section  272(c)(1)  and  provide  protection 
against  the  type  of  BOC  behavior  that 
section  272(c)(1)  seeks  to  curtail.  We 
address  this  issue,  as  well  as  the 
requirements  and  mechanisms 
necessary  to  facilitate  the  detection  and 
adjudications  of  section  272  violations, 
below  in  part  LX. 


VI.  Fulfillment  of  Certain  Requests 
Pursuant  to  Section  272(e) 

A.  Section  272lelll) 

1.  Background 

Section  272(e)(1)  states  that  a  BOC 
and  a  BOC  affiliate  subject  to  .section 
251(c)  "shall  fulfill  any  requests  from  an 
unaffiliated  entity  for  telephone 
exchange  service  and  exchange  access 
within  a  period  no  longer  than  the 
period  in  which  it  provides  such 
telephone  exchange  service  and 
exchange  access  to  itself  or  to  its 
affiliates."  In  the  NPRM,  we  tentatively 
concluded  that  the  term  "unaffiliated  ' 
entity"  includes  "any  entity,  regardless 
of  line  of  business,  that  is  not  affiliated 
with  a  BOC"  as  defined  under  section 
153(1)  of  the  Act.  We  sought  comment 
on  the  scope  of  the  term  "requests"  and 
on  whether  it  included,  inter  alia, 
"initial  installation  requests,  as  well  as 
any  subsequent  requests  for 
improvement,  upgrades  or 
modifications  of  service,  or  repair  and 
maintenance  of  *   *   *  services."  We 
tentatively  concluded  that  section 
272(e)(1)  requires  the  BOCs  to  treat 
unaffiliated  entities  on  a 
nondiscriminatory  basis  in  completing 
orders  for  telephone  exchange  service 
and  exchange  acce.ss,  but  does  not  grant 
unaffiliated  entities  any  additional 
rights  beyond  those  otherwise  granted 
by  the  Communications  .Act  or 
Commission  rules.  We  also  sought 
comment  regarding  how  to  implement 
section  272(e)(1)  and  specifically 
inquired  whether  reporting 
requirements  for  service  intervals 
analogous  to  those  imposed  by 
Computer  III  and  ONA  would  be 
sufficient. 

2.  Discussion 

Based  on  our  analysis  of  the  record, 
we  adopt  our  tentative  conclusion  that 
the  term  "unaffiliated  entity"  includes 
"any  entity,  regardless  of  line  of 
business,  that  is  not  affiliated  with  a 
BOC"  as  defined  under  section  153(1)  of 
the  Act.  Also  based  on  the  record,  we 
conclude  that  section  272(e)(1)  requires 
the  BOCs  to  treat  unaffiliated  entities  on 
a  nondiscriminatory  basis  in  completing 
orders  for  telephone  exchange  ser\'ice 
and  exchange  access,  but  does  not  grant 
unaffiliated  entities  any  additional 
rights  to  make  requests  beyond  those 
granted  by  the  Communications  Act  or 
Com.mission  rules.  We  conclude  that  the 
term  "requests  "  should  be  interpreted 
broadly,  and  that  it  includes,  but  is  not 
limited  to,  initial  installation  requests, 
subsequent  requests  for  improvement, 
upgrades  or  modifications  of  service,  or 
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repair  and  maintenance  of  these 
services. 

Section  272(e)(1)  unambiguously 
states  that  a  BOC  must  fulfill  requests 
from  unaffiliated  entities  at  least  as 
quickly  as  it  fulfills  its  own  or  its 
affiliates'  requests.  To  implement  'his 
statutory  directive,  we  conclude  that,  for 
equivalent  requests,  the  response  time  a 
BOC  provides  to  unaffiliated  entities 
should  be  no  greater  than  the  response 
time  it  provides  to  itself  or  its  affiliates. 
We  are  not  persuaded  by  the  BOC's 
argument  that  variations  among 
individual  requests  make  any 
comparison  between  requests 
meaningless,  and  thus  make  such  a 
standard  unachievable.  The  BOC  must 
fulfill  equivalent  requests  within 
equivalent  intervals.  Thus,  for  example, 
an  unaffiliated  entity's  request  of  a 
certain  size,  level  of  complexity,  or  in  a 
specific  geographic  location  must  be 
fulfilled  within  a  period  of  time  that  is 
no  longer  than  the  period  of  time  in 
which  a  BOC  responds  to  an  equivalent 
request  from  itself  or  its  affiliates. 
Because  we  anticipate  that  the  facts 
relating  to  each  request  will  vary,  we 
believe  it  is  appropriate  to  determine 
whether  requests  are  equivalent  on  a 
case-bv-case  basis. 

Section  272(e)(1)  requires  a  BOC  to 
fulfill  the  requests  of  unaffiliated 
entities  within  a  period  no  longer  than 
the  period  in  which  it  fulfills  its  own  or 
its  affiliates  requests:  Because  the 
statute  does  not  mandate  that  a  BOC 
follow  a  particular  procedure  in  meeting 
this  requirement,  we  decline  to  adopt 
the  proposals  of  AT&T  and  Teleport  to 
require  the  BOCs  to  use  electronic  order 
processing  systems  or  to  use  the 
identical  systems  that  the  BOCs  use  to 
process  their  own  service  requests.  We 
emphasize,  however,  regardless  of  the 
procedures  that  a  BOC  employs  to 
process  service  orders  from  unaffiliated 
entities,  it  must  be  able  to  demonstrate 
that  those  procedures  meet  the  statutory 
standard.  Under  current  industry 
practice,  BOCs  and  interexchange 
carriers  use  electronic  mechanisms  to 
implement  PIC  changes;  exchange 
billing  information;  and,  in  some 
instances,  provide  ordering,  repair,  and 
trouble  administration  information.  We 
believe  that  these  current  mechanisms, 
and  the  requirement  that  incumbent 
LECs  provide  nondiscriminatory  access 
to  operation  support  systems  functions 
pursuant  to  sections  251(c)(3)  and 
251(c)(4)  of  the  Act,  will  promote  the 
use  of  electronic  interfaces  between 
unaffiliated  entities  and  the  BOCs. 

We  also  conclude  that  the  BOCs  must 
make  available  to  unaffiliated  entities 
information  regarding  the  service 
intervals  in  which  the  BOCs  provide 


service  to  themselves  or  their  affiliates. 
The  statute  imposes  a  specific 
performance  standard  on  the  BOCs  in 
section  272(e)(1),  and  we  conclude  that, 
absent  Commission  action,  the 
information  necessary  to  detect 
violations  of  this  requirement  will  be 
unavailable  to  unaffiliated  entities. 
Unlike  the  information  necessary  to 
ensure  compliance  with  other 
subsections  of  section  272,  there  is  no 
requirement  that  the  information 
necessary  to  verify  compliance  with 
section  272(e)(1)  must  be  disclosed 
under  other  provisions  of  the  Act  or 
Commission  rules.  Without  the 
disclosure  requirements  imposed  here, 
parties  will  be  unable  readily  to 
ascertain  how  long  it  takes  a  BOC  to 
fulfill  its  own  or  its  affiliates'  requests 
for  service.  Section  272(b)(5),  which 
requires  that  all  transactions  between  a 
BOC  and  its  section  272  affiliate  be 
reduced  to  writing  and  made  available 
for  public  inspection,  does  not  provide 
parties  an  adequate  mechanism  to 
obtain  information  necessary  to  evaluate 
compliance  with  section  272(e)(1) 
because  section  272(b)(5)  is  necessarily 
prospective  in  nature.  The  information 
disclosed  pursuant  to  section  272(b)(5) 
will  allow  unaffiliated  entities  to 
determine  that  a  BOC  and  its  section 
272  affiliate  have  reached  an  agreement 
and  the  relevant  terms  and  conditions  of 
that  agreement,  but  the  document 
produced  to  satisfy  section  272(b)(5) 
will  not  allow  parties  to  determine  the 
time  it  actually  takes  for  a  BOC  to  fulfill 
its  own  or  its  affiliates'  requests.  Section 
272(e)(1)  governs  actual  BOC 
performance,  not  contractual 
arrangements.  Moreover,  section 
272(b)(5)  by  itself  is  insufficient  to 
implement  section  272(e)(1)  because  it 
will  only  make  information  available 
about  transactions  between  a  BOC  and 
its  section  272  affiliate;  section 
272(e)(1),  in  contrast,  governs  requests 
by  the  BOC  itself  and  all  of  the  BOCs 
affiliates.  We  also  conclude  that,  in 
order  to  provide  meaningful 
enforcement  of  section  272(e)(1), 
interval  response  times  must  be 
disclosed  more  frequently  than  the 
biennial  audit  required  by  section 
272(d).  Finally,  a  disclosure  obligation 
will  allow  all  entities  to  compare,  in  a 
timely  fashion,  their  own  service 
intervals  with  those  provided  to  the 
BOC  or  its  affiUates.  Contrary  to  the 
contentions  of  some  BOCs,  vendor 
management  programs  similar  to  the 
one  utilized  by  AT&T  would  not 
provide  this  information.  These  vendor 
management  programs  provide 
information  to  a  BOC  customer  about 
the  service  intervals  the  BOC  provides 


to  that  customer,  but  do  not  provide 
comparative  data  about  the  service 
intervals  provided  to  other  entities,  such 
as  BOC  affiliates. 

We  do  not  agree  with  PacTel  that  the 
absence  of  discrimination  found  in  ONA 
reports  indicates  that  disclosure 
requirements  are  of  little  value  in 
enforcing  section  272(e)(1).  Disclosure 
requirements  are  valuable  because  they' 
promote  compliance  and  give  aggrieved 
competitors  a  basis  for  seeking  a  remedy 
directly  from  a  BOC.  If  competitors  can 
easily  obtain  data  about  a  BOC's 
compliance  with  section  272(e)(1),  this 
increases  the  likelihood  that  potential 
discrimination  can  be  detected  and 
penalized;  this,  in  turn,  decreases  the 
danger  that  discrimination  will  occur  in 
the  first  place.  Disclosure  requirements 
also  minimize  the  burden  on  the 
Commission's  enforcement  process 
because  entities  will  have  the 
information  needed  to  resolve  disputes 
informally  prior  to  submitting  a 
complaint  to  the  Commission.  We  also 
are  not  persuaded  by  N'^TvIEX  and 
Ameritech  that  the  automation  and 
nondiscriminatory  design  of  their 
provisioning  and  maintenance 
procedures  obviate  the  need  for 
disclosure  requirements.  Although  the 
BOCs'  use  of  nondiscriminatory, 
automated  order  processing  systems  is 
important  for  meeting  the  requirements 
of  section  272(e)(1).  the  existence  of 
these  svstems  does  not  guarantee  that 
requests  placed  via  these  systems  are 
actually  completed  within  the  requisite 
period  of  time.  Finally,  we  are  not 
persuaded  by  the  arguments  of  U  S  West 
and  PacTel  that,  because  parties  are  able 
to  incorporate  information  disclosure 
requirements  into  agreements  negotiated 
under  sections  251  and  252  of  the  Act. 
a  separate  information  disclosure 
requirement  is  ur  necessary.  Section 
272(e)(1)  and  set-iion  251  do  not  govern 
similar  activities.  Section  251  provides 
a  framework  that  requires  incumbent 
LECs  to  provide,  inter  alia, 
interconnection,  unbundled  network 
elements,  and  wholesale  services  to 
requesting  telecommunications  carriers. 
In  contrast,  section  272(e)(1)  requires 
BOCs  to  fulfill  requests  for  telephone 
exchange  service  and  exchange  access 
from  unaffiliated  entities  on  a 
nondiscnminator>'  basis.  To  link 
compliance  with  section  272(e)(1)  to  the 
outcome  of  individual  negotiations 
would  not  adequately  implement 
section  272(e)(1).  particularly  because 
the  class  of  entities  entitled  to 
nondiscriminatory  treatment  under 
section  272(e)(1)  is  much  broader  than 
the  class  of  entities  who  may  make 
requests  under  section  251. 
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In  response  to  the  comments  raised  in 
the  record,  we  conclude  that  we  should 
seek  further  comment  on  the  specific 
information  disclosure  requirements 
proposed  by  AT&T  in  an  ex  parte  letter 
filed  after  the  official  pleading  cycle 
closed.  In  the  NPRM.  we  sought 
comment  on  whether  reporting 
requirements  analogous  to  the  Computer 
///and  Oi\'A  reporting  requirements 
would  be  sufficient  to  implement 
section  272(eHl)  The  parties  are 
divided  about  the  usefulness  of  service 
interval  reporting  similar  to  0AM 
reporting  for  implementing  section 
272(e)(1)  and  on  the  merits  of  AT&T's 
proposal.  We  agree  with  NYNEX  that  we 
should  provide  an  additional 
opportunity  for  parties  to  comment  on 
the  specific  aspects  of  the  di.sclosure 
requirements  needed  to  implement 
section  272(e)(1);  therefore,  we  are 
separately  issuing  a  Further  Notice  of 
Proposed  Rulemaking  regarding  these 
matters. 

We  reject  at  this  time,  however. 
AT&T's  more  expansive  proposal  to 
require  BOCs  to  submit  to  the 
Commission  the  underlying  data  for  the 
information  they  must  make  publicly 
available.  The  submission  of  data 
necessary  to  meet  this  requirement — 
including,  for  example,  everv  trouble 
report  submitted  to  a  BOC  for  a  given 
period— would  impose  a  substantial 
administrative  burden  on  the  BOCs,  and 
possibly  on  the  Commission  as  well, 
and  is  unnecessar\-  to  enforce  section 
272(e)(1).  We  also  decline  to  order  the 
BOCs  to  publicize  the  response  times  for 
all  entities,  as  suggested  bv  AT&T  and 
Teleport.  because  the  standard 
established  by  section  272(e)(1)  is  the 
response  time  given  to  the  BOC  itself 
and  its  affiliates. 

B  Section  272(e)l2l 

1.  Background 

Se<;tion  272(e)(2)  states  that  a  BOC 
and  a  BOC  affiliate  that  is  subject  to 
section  251(c)  "shall  not  provide  any 
facilities,  services,  or  information 
concerning  its  provision  of  exchange 
access  to  |a  section  272(a)  affiliate] 
unless  such  facilities,  services,  or 
information  are  made  available  to  other 
providers  of  interL-KT.'K  services  in  that 
market  on  the  same  terms  and 
conditions."  In  the  NPRM.  we  sought 
comment  on  the  scope  of  the  term 
"facilities,  services,  or  information 
concerning  its  provision  of  exchange 
access"  and  the  term  "other  providers  of 
interLATA  services  in  that  market."  We 
also  sought  comment  on  the  relevance 
of  the  MF)  and  prior  Commission 
pro(.eedings.  including  our  equal  access 
rules,  in  implementing  this  provision. 


2.  Discussion 

Definitional  issues  We  conclude  that 
section  272(e)(2)  does  not  require  a  BOC 
to  provide  facilities,  services,  or 
information  concerning  its  provision  of 
exchange  access  to  ISPs,  as  suggested  by 
ITAA  and  MFS.  Although  ISPs  are 
included  within  the  term  "other 
providers  of  interLATA  services,"  ISPs 
do  not  use  exchange  access  as  it  is 
defined  by  the  Act.  and,  therefore, 
section  272(e)(2)'s  requirement  that 
BOCs  provide  exchange  access  on  a 
nondiscriminatory  basis  is  not 
applicable  to  ISPs.  "Exchange  access"  is 
defined  as  "the  offering  of  access  to 
telephone  exchange  services  or  facilities 
for  the  purpose  of  the  origination  or 
termination  of  telephone  toll  services." 
"Telephone  toll  service"  is  defined,  in 
turn,  as  "telephone  service  between 
stations  in  different  exchange  areas  for 
which  there  is  made  a  separate  charge 
not  included  in  contracts  with 
subscribers  for  exchange  service."  This 
definition  makes  clear  that  "telephone 
toll  service"  is  a  "telecommunications 
service."  Therefore,  by  definition,  an 
entity  that  uses  "exchange  access"  is  a 
telecommunications  carrier.  Because 
ISPs  do  not  provide  telephone  toll 
services,  and  therefore  are  not 
telecommunications  carriers,  they  are 
not  eligible  to  obtain  exchange  access 
pursuant  to  section  272(e)(2). 

We  are  not  persuaded  bv  ITAA's 
argument  that.  b«:ause  .section  272(f)(2) 
states  that  the  requirements  of  section 
272  cease  to  apply  with  respect  to 
interLATA  information  services  at 
sunset,  but  exempts  section  272(e)  from 
the  sunset  requirement,  section  272(e), 
including  section  272(e)(2),  must  apply 
to  ISPs.  Section  272(0(2)  cannot  be  read 
to  extend  the  application  of  section 
272(e)(2)  beyond  its  express  terms. 
Similarly,  we  reject  MFS's  argument 
that  we  should  use  section  272(e)(2)  to 
grant  ISPs  rights  under  section  2.51 
because,  as  we  articulated  above,  this 
would  expand  the  scope  of  section  251 
beyond  its  express  limitations. 

We  agree  with  U  S  West  that  the  term 
"in  that  market"  is  intended  to  ensure 
that,  to  benefit  from  section  272(e)(2).  an 
interLATA  provider  must  be  operating 
in  the  same  geographic  area  as  the 
relevant  BOC  affiliate.  Therefore,  we 
conclude  that  the  term  "providers  of 
interLATA  services  in  that  market" 
means  any  interLATA  services  provider 
authorized  to  provide  interLATA 
service  in  the  same  state  where  the 
relevant  section  272  affiliate  is 
providing  service.  We  have  designated  a 
state  as  the  relevant  geographic  area  for 
purposes  of  section  272(e)(2)  because 
the  BOCs  will  obtain  authorization  to 


provide  interLATA  ser\'ices  on  a  state- 
by-state  basis. 

Implementation  of  section  272(e)(2). 
In  light  of  the  protections  imposed  in 
other  portions  of  the  Act  and  our  rules, 
we  conclude  that  we  do  not  need  to 
adopt  rules  to  implement  section 
272(e)(2)  at  this  time.  In  our  First 
Interconnection  Order  and  Second 
Interconnection  Order,  we  adopted  rules 
implementing  section  251  of  the  Act. 
which  address,  inter  alia,  the  provision 
of  exchange  access  and  network 
disclosure  requirements  under  the  Act, 
In  addition,  section  251(g)  of  the  Act 
preserves  the  equal  access  requirements 
in  place  prior  to  the  passage  of  the  1996 
Act,  including  obligations  imposed  by 
the  MFJ  and  any  Commission  rules.  If, 
in  the  future,  it  appears  that  additional 
rules  are  necessary  to  enforce  the 
requirements  of  section  272(e)(2).  we 
will  take  action  at  that  time. 

We  conclude  that  a  separate 
disclosure  requirement  under  section 
272(e)(2)  is  not  warranted.  Section 
272(b)(5)  requires  that  all  transactions 
between  a  BOC  and  its  section  272 
affiliate  be  reduced  to  writing  and  made 
available  for  public  inspection.  Parties 
will  be  able  to  determine  the  specific 
services  and  facilities  that  a  BOC 
provides  to  its  section  272  affiliate  by 
inspecting  the  documentation  that  must 
be  maintained  pursuant  to  section 
272(b)(5).  In  addition,  information  about 
a  BOCs  provision  of  exchange  access  to 
itself  or  to  its  affiliates  will  be  available 
through  the  information  disclosure 
requirement  we  are  imposing  pursuant 
to  section  272(e)(1).  Accordi'nglv,  we 
reject  AT&T's  suggestion  that  the 
Commission  require  the  BOCs  to 
disclose  publicly  all  exchange  access 
services  and  facilities  used  by  their 
interLATA  affiliates  and  to  update  these 
disclosures  whenever  upgrades  are 
made. 

We  conclude  that  our  current  network 
disclosure  rules  are  sufficient  to  meet 
the  requirement  of  section  272(e)(2)  that 
BOCs  disclose  any  "information 
concerning  *   *   •  exchange  access"  on 
a  nondiscriminatory  basis.  Therefore, 
we  conclude  that  AT&T's  suggestion 
that  the  Commission  mandate 
additional  technical  disclosure 
requirements  is  unnecessary.  Section 
251(c)(5)  imposes  on  incumbent  LECs 
"Itihe  duty  to  provide  reasonable  public 
notice  of  changes  in  the  information 
necessary  for  the  transmission  and 
routing  of  services  using  that  local 
exchange  carrier's  facilities  or  networks, 
as  well  as  of  any  other  changes  that 
would  affect  the  interoperability  of 
those  facilities  and  networks."  We  have 
adopted  detailed  rules  specifving  how 
this  requirement  is  to  be  implemented. 


2.  Discussi 
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Further,  the  Commission's  prior 
network  disclosure  requirements  are 
still  in  place,  including  the  Computer  II 
"all  carrier  rule"  and  the  Computer  III 
network  disclosure  requirements.  We 
emphasize  that  if  a  BOC  preferentially 
disclosed  information  to  its  section  272 
affiliate  or  withheld  information  from 
competing  providers  of  interLATA 
ser\'ices.  that  BOC  would  be  in  violation 
of  section  272(e)(2).  Our  rules 
implementing  section  251(c)(5) 
explicitly  prohibit  this  behavior:  they 
require  LECs  to  make  network 
disclosures  according  to  a  specific 
timetable,  and  prohibit  preferential 
disclosures  in  advance  of  that  timetable. 
We  do  nut  address  IDCMA's  concerns 
regarding  information  disclosures  for 
manufacturers  because  section  273 
addresses  the  needs  of  manufacturers  in 
detail,  and  we  are  addressmg  the 
implementation  of  section  273  in  a 
separate  proceeding. 

C.  Section  272(ell3l 

1.  Background 

Section  272(e)(3)  provides  that  a  BOC 
and  a  BOC  affiliate  that  is  subject  to  the 
requirements  of  section  251(c)  "shall 
charge  |a  section  272(a)  affiliatel,  or 
impute  to  itself  (if  using  the  access  for 
its  provision  of  its  own  services),  an 
amount  for  access  to  its  telephone 
exchange  service  and  exchange  access 
that  is  no  less  than  the  amount  charged 
to  any  unaffiliated  interexchange 
carriers  for  such  service."  In  the  NPRM, 
we  tentatively  concluded  that  a  section 
272  affiliate's  purchase  of  telephone 
exchange  service  and  exchange  access  at 
tariffed  rates,  or  imputation  of  tariffed 
rates  to  the  BOC,  would  be  sufficient  to 
implement  section  272(e)(3).  We 
additionally  sought  comment  regarding 
the  appropriate  mechanism  to  enforce 
this  provision  in  the  absence  of  tariffed 
rates. 

2.  Discussion 

We  adopt  our  tentative  conclusion 
that  a  section  272  affiliate's  purchase  of 
telephone  e.xchange  service  and 
exchange  access  at  tariffed  rates,  or  a 
BOC's  imputation  of  tariffed  rates,  will 
ensure  compliance  with  section 
272(e)(3).  If  a  section  272  affiliate 
purchases  telephone  exchange  service 
or  exchange  access  at  the  highest  price 
that  is  available  on  a  nondiscriminatory 
basis  under  tariff,  section  272(e)(3)'s 
requirement  that  a  BOC  must  charge  its 
section  272  affiliate  an  amount  for 
access  to  its  telephone  exchange  service 
and  exchange  access  that  is  no  less  than 
the  amount  charged  to  any  unaffiliated 
interexchange  carrier  will  be  fulfilled.  In 
addition,  we  conclude  that  other 


mechanisms  are  available  under  the  Act 
to  ensure  that  BOCs  charge 
nondiscriminatory  prices  in  accordance 
with  section  272(e)(3).  If  a  section  272 
affiliate  were  to  acquire  services  or 
unbundled  elements  from  a  BOC  at 
prices  that  are  available  on  a 
nondiscriminatory  basis  under  section 
251 .  the  terms  of  section  272(e)(3) 
would  be  met.  To  the  extent  that  a 
statement  of  generally  available  terms 
filed  pursuant  to  section  271(cHl)(B) 
would  include  prices  that  are  available 
on  a  nondiscriminatory  basis  in  a 
manner  similar  to  tariffing,  and  a  BOCs 
section  272  affiliate  obtains  access  or 
interconnection  at  a  price  set  forth  in 
the  statement,  this  would  also 
demonstrate  compliance  with  section 
272(e)(3).  We  address  the  appropriate 
allocation  and  valuation  of  these 
transactions  for  accounting  purposes  in 
our  companion  Accounting  Safeguards 
Order. 

We  further  conclude  that  section 
272(e)(3)  requires  that  a  BOC  must  make 
volume  and  term  discounts  available  on 
a  nondiscriminatory  basis  to  all 
unaffiliated  interexchange  carriers.  We 
do  not  agree,  however,  with  those 
parties  that  suggest  that  additional 
requirements  are  necessary  to 
implement  section  272(e)('3).  AT&T,  for 
example,  proposes  that  a  BOC  or  sectio  i 
272  affiliate  pay  "a  price  per  unit  of 
traffic  that  refiects  the  highest  unit  price 
that  any  interexchange  carrier  pays  for 
a  like  exchange  or  exchange  access 
service."  We  agree  with  the  BOCs  that 
AT&T's  suggested  rule  would  unfairly 
disadvantage  BOC  affiliates  by 
preventing  them  from  receiving  volume 
discounts  that  other  interexchange 
carriers  with  similar  access  traffic 
volumes  would  receive.  We  agree  with 
Ameritec:h  that,  because  the  provision  of 
ser\'ires  that  fall  under  section  272(e)(3) 
must  either  be  tariffed  or  made  publicly 
available  under  section  252(h), 
unaffiliated  interexchange  carriers  will 
be  able  to  detect  discriminatory 
arrangements.  We  recognize  that  a  BOC 
may  have  an  incentive  to  offer  tariffs 
that,  while  available  on  a 
nondiscriminatory  basis,  are  in  fact 
tailored  to  its  affiliate's  specific  size, 
expansion  plans,  or  other  needs.  Our 
enforcement  authority  under  section 
271(d)(6)  and  section  208  are  available 
to  address  this  and  other  forms  of 
potential  discrimination  by  a  BOC. 

We  reject  MCI's  proposal  that  the 
Commission  review  the  BOC  section 
272  affiliates'  prices,  or  profits,  or  both, 
to  ensure  that  the  section  272  affiliates' 
prices  cover  their  access  charges  and  all 
other  costs.  MCI's  contention  that  access 
charges  are  excessive  is  more 
appropriately  addressed  in  the 


Commission's  forth  oming  proceeding 
on  access  charge  reform.  We  also  note 
that  the  ability  of  competing  earners  to 
acquire  access  through  the  purchase  of 
unbundled  elements  (if  those 
unbundled  elemems  are  properly 
priced)  will  ini;rease  pressure  on  the 
BOCs  to  decrease  access  charges,  and 
will  give  competing  carriers  the 
opportunity  to  charge  retail  prices  that 
reflect  the  lower  cost  of  unbundled 
elements.  We  interpret  section  272(e)(3) 
to  require  the  BOCs  to  charge 
nondiscriminatoPr'  prices,  as  indicated 
above,  and  to  allocate  properh  the  costs 
of  exchange  access  according  to  our 
affiliate  transaction  and  joint  cost  rules, 
as  modified  by  our  companion 
Accounting  Safeg.j^rds  Order.  We 
conclude  that  further  rules  addressing 
predatory  pricing  by  BOC  section  272 
affiliates  are  not  necessar\'  because 
adequate  mechanisms  are  available  to 
address  this  potential  problem  A  BOC 
section  272  affiliate  that  charges  a  rate 
for  interstate  serv  ices  below  its 
incremental  cost  i  .  providing  such 
services  would  be  in  violation  of 
.sections  201  and  202  of  the  Act  Federal 
antitrust  law  also  would  appl\  to  the 
predatory  pricing  of  interstate  and 
intrastate  services:  and  the  pricing  of 
intrastate  services  can  also  be  addressed 
at  the  state  level.  Further,  as  we 
indicated  in  the  NPRM.  the  danger  of 
successful  predat.jn  by  BOCs  in  the 
interexchange  market  is  small.  We  also 
reject  MCI's  proposal  bet.ause,  as  the 
BOCs  argue  and  MCI  concedes. 
Commission  review  of  affiliates'  retail 
prices  would  place  an  enormous 
administrative  burden  on  the 
Commission.  Sucb  ,t  re\ievv  would  also 
discourage  BOC  section  272  affiliates 
from  competing  on  the  basis  of  service 
prices.  Bec;ause  w    find  that  adequate 
remedies  exist  to  address 
anticompetitive  pricing  by  BOC  section 
272  affiliates,  we  believe  that  regulation 
of  these  new  interLATA  providers'  retail 
prices  pursuant  to  section  272(e)(3) 
would  not  conform  with  the 
deregulatory.  pro-competitive  goals  of 
the  1996  Act. 

D.  Section  272(e)l4 

1.  Background 

Section  272(e)(4)  states  that  a  BOC 
and  a  BOC  affiliate  that  is  subject  to 
section  251(c)  "may  provide  any 
interLATA  or  intraLATA  facilities  or 
ser\ices  to  its  inter!  \TA  affiliate  if  such 
services  or  facilities  are  made  available 
to  all  carriers  at  the  same  rates  and  on 
the  same  terms  and  conditions,  and  so 
long  as  the  c:osts  are  appropriatel\ 
allocated"  In  the  NPRM.  we  sought 
comment  regarding  the  scope  of  the 
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term  "interLATA  or  intraL^TA  facilities 
or  services"  including,  for  example, 
whether  it  included  "information 
services  and  all  facilities  used  in  the 
delivery  of  such  services." 

2.  Discussion 

We  conclude  that  section  272(e)(4) 
does  not  alter  the  requirements  of 
sections  271  and  272(a).  Section 
272(e)(4)  is  not  a  grant  of  authority  for 
BOCs  to  provide  "interLATA  or 
intraLATA  facilities  or  ser\  ices"  in 
contravention  of  the  scheme  governing 
BOC  provision  of  in-region  interLATA 
services  in  section  271  or  the 
requirement  that  these  services  must  be 
provided  through  a  separate  affiliate  in 
section  272(a).  Section  272(e)(4)  is 
intended  to  ensure  the 
nondiscriminator\'  provision  of  services 
that  the  BOCs  are  authorized  to  offer 
directly,  and  not  through  an  affiliate, 
such  as  those  services  exempted  from 
section  271  prior  to  the  sunset  of  the 
separate  affiliate  requirement.  Like  the 
other  subsections  of  section  272,  section 
272(e)(4)  prescribes  the  manner  in 
which  a  BOC  must  offer  services  and 
facilities  it  is  authorized  to  provide. 

We  find  no  basis  in  the  1996  Act  for 
the  BOCs'  argument  that  section 
272(e)(4)  is  a  grant  of  authority  for  the 
BOCs  to  provide  interLATA  services 
and  facilities.  By  its  terms,  section 
272(e)(4)  contains  no  reference  to  the 
provisions  of  section  271  governing 
BOC  entr\'  into  in-region  interLATA 
services.  Therefore,  interpreting  section 
272(e)(4)  as  an  immediate  and 
independent  grant  of  authoritv  that 
allows  BOCs  to  provide  "interL'\TA  or 
mtraLATA  facilities  or  sen-ices."  even 
where  such  provision  is  prohibited  by 
other  sections  of  the  statute,  would 
contravene  the  requirement  of  section 
271  that  BOCs  receive  Commission 
approval  prior  to  providing  these 
services. 

We  are  also  unpersuaded  by  PacTel's 
alternative  argument  that  section 
272(e)(4)  is  not  a  grant  of  authority,  but 
that  section  272  allows  the  BOCs  to 
provide  wholesale,  "earner  to  carrier" 
interLATA  services  directly,  rather  than 
through  the  section  272  affiliate.  PacTel 
states  that  section  271  requires  BOCs  to 
obtain  authorization  from  the 
Commission  before  providing 
"interLATA  services."  but,  in  contrast, 
section  272(a)(2)(B)  only  requires  BOCs 
to  offer  interLATA 

"telecommunications  service"  through  a 
separate  affiliate.  PacTel  also  states  that 


the  definition  of  "interLATA  service"  is 
broad  and  makes  no  distinction  between 
retail  and  wholesale  offerings,  but  that 
"telecommunications  service"  is 
defined  as  "the  offering  of 
telecommunications  for  a  fee  directly  to 
the  public,  or  to  such  classes  of  users  as 
to  be  effectively  available  directly  to  the 
public,  regardless  of  the  facilities  used." 
PacTel  therefore  argues  that  only 
interLATA  telecommunications  services 
offered  "directly  to  the  public"  must  be 
offered  through  a  separate  affiliate. 
PacTel  contends  that  retail  services  are 
services  offered  "directly  to  the  public" 
that  must  be  offered  through  a  section 
272  affiliate,  but  that  wholesale  services 
may  be  offered  from  the  BOC  because 
they  are  not  "telecommunications 
services."  We  reject  PacTel's  argument 
because  it  is  inconsistent  with  language 
of  section  251(c)(4)  and  because  the 
legislative  history  indicates  that  the 
definition  of  telecommunications 
services  is  intended  to  clarify  that 
telecommunications  services  are 
common  carrier  services,  which  include 
wholesale  services  to  other  carriers. 

A  comparison  between  the  definitions 
relied  upon  by  PacTel  and  the  language 
of  section  251(c)(4)  leads  us  to  conclude 
that  wholesale  services  are  not  excluded 
from  the  definition  of 
"telecommunications  service."  Unlike 
the  definition  of  telecommunications 
service,  section  251(c)(4)  explicitly  uses 
the  terms  "retail"  and  "whole.sale  " 
Section  251(c)(4)  states  that  incumbent 
LECs  must  offer,  "at  wholesale  rates  any 
telecommunications  service  that  the 
carrier  provides  at  retail  to  subscribers 
who  are  not  telecommunications 
carriers*   *   *"  This  language  implicitly 
recognizes  that  some 
telecommunications  services  are 
wholesale  services.  If  this  were  not  the 
case,  the  qualifying  phrase  "that  the 
carrier  provides  at  retail"  would  be 
superfluous. 

The  legislative  history  and  the 
definition  of  common  carriage  further 
support  this  conclusion.  The  Joint 
Explanatory  Statement  states  that  the 
definition  of  telecommunications 
service  "recognize(s]  the  distinction 
between  common  carrier  offerings  that 
are  provided  to  the  public  *   *   *  and 
private  services."  Therefore,  the  term 
"telecommunications  service  "  was  not 
intended  to  create  a  retail/wholesale 
distinction,  but  rather  a  distinction 
between  common  and  private  carriage. 
Common  carrier  services  include 
services  offered  to  other  carriers.  For 


example,  exchange  access  service  is 
offered  on  a  common  carrier  basis,  but 
is  offered  primarily  to  other  carriers.  In 
addition,  both  the  Commission's  rules 
and  the  common  law  have  held  that 
offering  a  service  to  the  public  is  an 
element  of  common  carriage.  The 
Commission's  rules  define  a 
"communication  common  carrier"  as 
"any  person  engaged  in  rendering 
communication  for  hire  to  the  public," 
and  the  courts  have  held  that  the 
indiscriminate  offering  of  a  service  to 
t^ie  public  is  an  essential  element  of 
common  carriage.  Neither  the 
Commission  nor  the  courts,  however, 
has  construed  "the  public"  as  fimited  to 
end-users  of  a  service.  In  NARUC  I,  the 
Court  of  Appeals  for  the  D.C.  Circuit 
held  that  an  entity  may  qualify  as  a 
common  carrier  even  if  "the  nature  of 
the  service  rendered  is  sufficiently 
specialized  as  to  be  of  possible  u.se  to 
only  a  fraction  of  the  total  population." 
See  NARUC  v.  FCC.  525  F.2d  630,  641 
(D.C.  Cir.  1976).  In  light  of  the  statutory 
language  of  section  251(c)(4),  legislative 
history.  Commission  precedent,  and  the 
common  law.  we  decline  to  limit  the 
definition  of  telecommunications 
services  to  retail  services. 

If  a  BOC  wishes  to  utilize  the  capacity 
on  its  Official  Services  network  to 
provide  interLATA  services  to  other 
carriers  or  to  end-users,  it  must  do  so  in 
accordance  with  the  requirements  of  the 
1996  Act  and  our  rules.  Specifically,  the 
BOC  must  provide  in-region,  interLATA 
services  through  a  section  272  affiliate 
as  required  by  section  272(a).  If  a  BOC, 
therefore,  seeks  to  transfer  ownership  of 
its  Official  Services  network  to  its 
section  272  affiliate,  it  must  ensure  that 
the  transfer  takes  place  in  a 
nondiscriminatory  manner,  as  explained 
supra  in  part  V.C,  and  must  comport 
with  our  affiliate  transaction  rules. 

Finally,  although  the  term 
"interLATA  services"  includes  both 
interLATA  information  services  and 
interLATA  telecommunications 
serv-ices.  we  conclude  that  ISPs  are  not 
entitled  to  nondiscriminatory  treatment 
under  section  272(e)(4).  The  definitional 
sections  of  the  Act  make  clear  that  the 
term  "carriers"  is  synonymous  with  the 
term  "common  carriers,"  which  does 
not  include  ISPs.  Therefore,  the 
requirement  that  the  BOCs  provide 
interLATA  or  intraLATA  facilities  or 
services  to  "all  carriers"  on  a 
nondiscriminatory  basis  does  not  extend 
to  ISPs  under  section  272(e)(4). 


UMI 


Federal  Register  /  Vol.  62,  No.  13  /  Tuesday,  January  21,  1997  /  Rules  and  Regulations  2957 


E.  Sunset  of  Subsections  272(e)  (2)  and 
(4) 

1.  Background 

The  NPRM  sought  comment  regarding 
how  to  reconcile  an  apparent  conflict 
between  sections  272(e)  and  272(0-  We 
noted  that  subsections  272(e)(2)  and 
(e)(4)  establish  standards  that  refer  to 
BOC  affiliates.  On  the  one  hand,  those 
sections  could  be  interpreted  as  subject 
to  sunset  because  they  depend  on  the 
existence  of  a  separate  affiliate.  On  the 
other  hand,  section  272(f)  specifically 
exempts  section  272(e)  from  the  sunset 
requirements.  We  sought  comment 
regarding  whether  Congress  intended  to 
eliminate  the  requirements  of  sections 
272(e)(2)  and  (e)(4)  once  the  BOCs  were 
no  longer  required  to  maintain  separate 
affiliates  under  section  272(a). 

2.  Discussion 

We  find  that  the  plain  language  of  the 
statute  compels  us  to  conclude  that 
sections  272(e)(2)  and  272(e)(4)  can  be 
applied  to  a  BOC  after  sunset  only  if 
that  BOC  retains  a  separate  affiliate.  The 
nondiscrimination  obligations  imposed 
by  subsections  (e)(2)  and  (e)(4)  are 
framed  in  reference  to  a  BOC's  treatment 
of  its  affiliates.  In  contrast,  the 
nondiscrimination  obligations  imposed 
by  subsections  (e)(1)  and  (e)(3)  are 
framed  in  reference  to  the  BOC  "itself 
as  well  as  the  BOC  affiliate.  If  a  BOC 
does  not  maintain  a  separate  affiliate, 
subsections  (e)(2)  and  (e)(4)  cannot  be 
applied  because  there  will  be  no  frame 
of  reference  for  the  BOC's  conduct. 
Section  272(f).  however,  exempts 
section  272(e)  from  sunset  without 
qualification.  In  order  to  give  meaning 
to  section  272(0.  we  conclude  that 
subsections  (e)(2)  and  (e)(4)  will  apply 
to  a  BOC's  conduct  so  long  as  that  BOC 
maintain?  a  separate  affiliate. 
Subsections  (e)(1)  and  (e)(3)  will 
continue  to  apply  in  all  events. 

A  number  of  safeguards  will  be 
available  to  prevent  discriminatory 
behavior  by  BOCs  after  the  separate 
affiliate  requirements  of  section  272 
cease  to  apply.  As  we  explain  in  detail 
above,  section  251(c)(5),  section  251(g). 
and  the  Commission's  rules  imposing 
network  disclosure  and  equal  access 
requirements  oblige  BOCs  to  provide 
exchange  access  on  a  nondiscriminatory 
basis.  In  addition,  intraLATA  services 
and  facilities  must  be  provided  on  a 
nondiscriminatory  basis  under  section 
251(c)(3),  and  the  provision  of 
interLATA  services  and  facilities  will 
continue  to  be  governed  by  the 
nondiscrimination  provisions  of 
sections  201  and  202  of  the  Act.  In 
addition,  once  local  competition 
develops,  it  will  provide  a  check  on  the 


BOCs'  discriminatory  behavior  because 
competitors  of  the  BOC  affiliates  will  be 
able  to  turn  to  other  carriers  for  local 
exchange  service  and  exchange  'iccess. 

VII.  Joint  Marketing 

A.  Joint  Marketing  Under  Section  271(e) 

1.  Background 

Section  271(e)(1)  limits  the  ability  of 
certain  interexchange  carriers  to  market 
interLATA  services  jointly  with  BOC 
local  services  purchased  for  resale. 
Specifically,  the  statute  states  that: 

Until  a  Bell  operating  company  is 
authorized  pursuant  to  [section  271(d)l 
to  provide  interLATA  services  in  an  in- 
region  State,  or  until  36  months  have 
passed  since  the  date  of  enactment  of 
the  Telecommunications  Act  of  1996, 
whichever  is  earlier,  a 
telecommunications  carrier  that  serves 
greater  than  5  percent  of  the  Nation's 
presubscribed  access  lines  may  not 
jointly  market  in  such  State  telephone 
exchange  ser\'ice  obtained  from  such 
company  pursuant  to  section  251(c)(4) 
with  interLATA  services  offered  by  that 
telecommunications  carrier. 

In  the  NPRM,  we  sought  comment  on 
whether  we  should  interpret  section 
271(e)  to  prohibit,  for  example, 
promoting  the  availability  of  interLATA 
services  and  local  exchange  services  in 
the  same  advertisement,  making  these 
services  available  from  a  single  source, 
or  providing  bundling  discounts  for  the 
purchase  of  both  services.  We  also 
observed  that  the  clear  language  of  the 
statute  only  restricts  covered 
interexchange  carriers  (i.e.,  those 
carriers  that  fall  within  the  scope  of 
section  271(e)  of  the  Act)  from  joint 
marketing  interLATA  services  and  BOC 
local  services  purchased  for  re.sale. 
Thus,  section  271(e)  does  not  preclude 
these  interexchange  carriers  from  jointly 
marketing  local  exchange  services 
provided  over  their  own  facilities,  or 
through  the  purchase  of  unbundled 
network  elements  pursuant  to  section 
251(c)(3).  Nor  does  section  271(e) 
prohibit  those  interexchange  carriers 
from  "marketing"  BOC  resold  local 
exchange  services.  Rather,  the 
prohibition  is  limited  to  "jointly 
marketing"  BOC  resold  local  ser\'ices 
with  interLATA  services. 

2.  Discussion 

Scope  of  section  271lel.  We  agree 
with  the  consensus  of  the  commenters 
that  the  language  in  section  271(e)  is 
clear — the  joint  marketing  prohibition 
applies  only  to  the  marketing  of 
interLATA  services  together  with  BOC 
local  exchange  services  purchased  for 
re.sale  pursuant  to  section  251(c)(4).  We 
refer  to  the  latter  services  in  the  balance 


of  this  discussion  ai>  "BOC  resold  local 
services."  In  the  First  Interconnection 
Order,  we  stated  that  the  terms  of 
section  271(e)  do  not  prevent  affected 
interexchange  carriers  from  marketing 
interLATA  services  jointly  with  local 
exchange  services  provided  through  the 
use  of  unbundled  network  elements 
obtained  pursuant  to  section  251(c)(3). 
We  affirm  that  conclusion  and, 
accordingly,  reject  I'TA's  suggestion 
that  we  extend  the  section  271(e) 
re  triction  to  apply  to  the  joint 
marketing  of  such  services.  We  find  that 
the  express  text  of  the  statute  limits  the 
prohibition  to  BOC  resold  local  services 
obtained  pursuant  to  section  251(c)(4) 
and  we  decline  to  extend  the  restriciion 
beyond  the  limits  mandated  by 
Congress.  We  further  conclude,  for  the 
same  reason,  that  the  joint  marketing 
restriction  does  not  apply  if  the  covered 
interexchange  carrier  provides  local 
service  over  its  own  facilities,  or  by 
reselling  local  exchp-  ge  services 
purchased  from  a  lo^l  exchange  carrier 
that  is  not  a  BOC. 

Specific  Joint  Marketing  Restrictions. 
We  conclude  that  Congress  adopted  the 
joint  marketing  restriction  in  section 
271(e)  in  order  to  limit  the  ability  of 
covered  interexchange  carriers  to 
provide  ""one-stop-shopping"  of  certam 
services  until  the  BOC  is  authorized  to 
provide  interLATA  service  in  the  same 
territory.  We  agree  with  the  majority  of 
commenters  that  bundling  BOC  resold 
local  services  and  interLATA  ser\ices 
(including  interLATA 
telecommunications  and  interLATA 
information  ser\'ices)  into  a  package  that 
can  be  sold  in  a  single  transaction 
constitutes  the  type  of  joint  marketing 
that  Congress  intended  to  restrict  by 
enacting  section  271(e).  We  define 
"bundling"  to  mean  offering  BOC  resold 
local  exchange  services  and  interLATA 
services  as  a  package  under  an 
integrated  pricing  schedule.  Thus,  we 
find  that  section  271(e)  restricts  covered 
interexchange  carriers  from,  among 
other  things,  providing  a  discount  if  a 
customer  purchases  both  interLATA 
services  and  BOC  resold  lo<;al  services, 
conditioning  the  purt;hase  of  one  type  of 
service  on  the  purt;hase  of  the  other,  and 
offering  both  interLATA  services  and 
BOC  resold  local  sen'ices  as  a  single 
combined  product.  This  restriction 
applies  until  the  BOC  receives 
authorization  under  section  271  to  offer 
interLATA  service  in  an  in-region  state, 
or  February  8,  1999,  whichever  comes 
first. 

We  also  conclude  that  section  271(e) 
bars  covered  interexchange  carriers  from 
marketing  interLATA  services  and  BOC 
resold  local  services  to  consumers 
through  a  single  transaction.  We  define 
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a  "single  transaction"  to  include,  at  a 
minimum,  the  use  of  the  same  sales 
agent  to  market  both  products  to  the 
same  customer  during  a  single 
communication.  Although  requiring 
separate  transactions  for  different  types 
of  services  might  preclude 
interexchange  carriers  from  talcing 
advantage  of  ef;onomies  of  scale,  we 
agree  with  those  commenters  who  argue 
that  such  a  restriction  is  an  essential 
element  of  the  joint  marketing 
prohibition  in  section  271(e)  during  the 
period  the  limitation  remains  in  effect. 
We  reject  the  suggestion  of  some  BOCs 
that  the  section  271(e)  restriction 
requires  covered  interexchange  carriers 
to  establish  separate  sales  forces  for 
marketing  interLATA  services  and  BOC 
resold  local  services.  We  agree  with  the 
commenting  parties  that  claim  neither 
the  statute  nor  the  legislative  history 
indicates  that  Congress  intended  to 
impose  such  a  requirement  Moreover, 
in  our  view,  requiring  a  separate  sales 
force  is  not  necessary  to  accomplish  the 
primarv'  congressional  objective  of 
barring  the  affected  interexchange 
carrier  from  offering  "one-stop 
shopping"  for  interLATA  and  BOC 
resold  local  services.  Thus,  a  single 
agent  is  permitted  to  market  interLATA 
services  in  the  context  of  one 
communication,  and  to  market  BOC 
resold  local  services  to  the  same 
potential  customer  in  the  context  of  a 
separate  communication. 

The  application  of  the  section  271(e) 
joint  marketing  restriction  to  advertising 
implicates  constitutional  issues.  We  are 
aware  of  our  obligation  under  Supreme 
Court  precedent  to  construe  the  statute 
"where  fairly  possible  so  as  to  avoid 
substantial  constitutional  questions." 
See  United  States  v  X-Citempnt  Video, 
115  S.Ct.  464.  467,  469  11994).  In  the 
advertising  context,  the  Supreme  Court 
has  held  that  the  First  Amendment 
protects  "the  dissemination  of  truthful 
and  nonmisleading  commercial 
messages  about  lawful  products  and 
services."  See  44  Uquormort.  Inc.  v. 
Rhode  Island.  116  S.Ct  149,5,  1504 
(1996)  {44  Uquonnart].  We  must  be 
careful,  therefore,  not  to  construe 
section  271(e)  as  imposing  an 
advertising  restriction  that  is  overly 
broad.  The  fact  that  settion  271(e) 
permits  a  covered  interexchange  carrier 
to  offer  and  market  separately  both 
interLATA  sen,  ices  and  BOC  resold 
services  and  also  permits  such  carriers 
to  offer  and  market  jointly  interLATA 
services  and  local  services  provided 
through  means  other  than  BOC  resold 
local  sen-ices  (e.g..  through  the  use  of 
unbundled  network  elements,  over  its 
own  facilities,  or  by  reselling  local 


exchange  services  purchased  from  a 
local  exchange  carrier  that  is  not  a  BOC) 
makes  the  task  of  crafting  an  effective 
advertising  restriction  particularly 
difficult.  For  example,  we  see  no  lawful 
basis  for  restricting  a  covered 
interexchange  carrier's  right  to  advertise 
a  combined  offering  uf  local  and  long 
distance  services,  if  it  provides  local 
service  through  means  other  than 
reselling  BOC  local  exchange  service.  In 
addition,  we  cannot  adopt  a  blanket  rule 
that  prohibits  interexchange  carriers 
from  publicizing  in  one  advertisement 
that  they  offer  interLATA  services  and 
publicizing  in  a  separate  advertisement 
that  they  offer  BOC  re.sold  local  services. 
As  MCI  points  out.  the  statute  permits 
interexchange  carriers  to  offer  both 
types  of  services  through  the  same 
corporate  entity  and  under  the  same 
brand  name.  Thus,  such  advertisements 
would  be  truthful  statements  about 
lawful  activities. 

A  closer  question  is  whether  we  may 
ban  a  covered  interexchange  carrier 
from  claiming  in  a  single  advertisement 
that  it  offers  both  interLATA  services 
and  local  services  in  instances  where 
the  carrier  fntends  to  furnish  the  latter 
through  BOC  resold  local  services, 
which  it  is  authorized  to  market  only  on 
a  stand-alone  basis.  On  the  one  hand, 
such  an  advertisement  would  contain 
truthful  statements  about  services  that 
the  interexchange  carrier  is  authorized 
to  provide.  On  the  other  hand,  such  an 
advertisement  may  be  inconsistent  with 
the  section  271(e)  prohibition  against 
jointly  marketing  the  two  types  of 
services.  As  some  BOCs  appear  to 
recognize,  however,  the  principal 
concern  with  the  promotion  of  both 
services  in  a  single  advertisement  is  that 
it  may  suggest  "to  consumers  that  the 
services  are  available  jointly  as  a 
package  when  in  fact  they  are  not."  We 
agree  with  these  commenters  that  the 
First  Amendment  does  not  confer  the 
right  to  deceive  the  public.  Indeed,  the 
Supreme  Court  has  emphasized  that  the 
First  Amendment  does  not  prevent  the 
government  from  regulating  commercial 
speech  to  avoid  such  deceptions. 
Further,  the  Court  has  held  that  the 
government  "may  require  commercial 
messages  to  appear  in  such  a  form,  or 
include  such  additional  information, 
warnings  and  disclaimers,  as  are 
necessary  to  prevent  its  being 
deceptive."  See  44  Uquormart.  116  S.Ct. 
at  1506  (internal  quotation  marks 
omitted).  Consistent  with  this 
precedent,  we  conclude  that  a  covered 
interexchange  carrier  mav  advertise  the 
availability  of  interLATA  services  and 
BOC  resold  local  services  in  a  single 
advertisement,  but  such  carrier  mav  not 


mislead  the  public  bv  stating  or 
implying  that  it  may  offer  bundled 
packages  of  interLATA  service  and  BOC 
resold  service,  or  that  it  can  provide 
"one-stop  shopping"  of  both  services 
through  a  single  transaction.  As 
discussed  above,  both  activities  are 
prohibited  under  section  271(e). 

We  further  conclude  that  the  joint 
marketing  restriction  in  section  271  (e) 
applies  only  to  activities  that  take  place 
prior  to  the  customer's  decision  to 
subscribe.  We  agree  with  AT&T  that, 
after  a  potential  customer  subscribes  to 
both  interLATA  and  BOC  resold  local 
services  from  a  covered  interexchange 
carrier,  that  carrier  should  be  permitted 
to  provide  joint  "customer  care"  (i.e..  a 
single  bill  for  both  BOC  resold  local 
services  and  interLATA  services,  and  a 
single  point-of-contact  for  maintenance 
and  repairs).  Such  activities  are  post- 
marketing activities.  To  impose 
additional  prohibitions  on  post- 
marketing activities  would  add 
additional  burdens  not  required  by  the 
statute.  Furthermore,  a  rule  that  would 
require  a  customer  to  send  separate 
payments  to  the  same  corporate  entity 
would  be  confusing  and  burdensome, 
and  therefore  would  not  serve  the 
public  interest.  Customers  should  also 
be  permitted  to  make  a  single  phone  call 
for  complaints  and  repairs  about  both 
local  and  long  distance  services  once 
they  have  ordered  both  services. 
Because  we  interpret  section  271(e)  to 
apply  only  to  activities  that  take  place 
prior  to  a  customer's  decision  to 
subscribe,  we  conclude  that,  once  a 
customer  subscribes  to  both  local 
exchange  and  interLATA  ser\'ices  from 
a  carrier  that  is  subject  to  the 
restrictions  of  271(e),  that  carrier  may 
market  new  services  to  an  existing 
subscriber. 

We  recognize  that  the  principles  we 
have  adopted  to  implement  the 
requirements  of  section  271(e)  may  not 
address  all  of  the  possible  marketing 
strategies  that  a  covered  interexchange 
carrier  might  initiate  to  sell  BOC  resold 
local  services  and  interLATA  services  to 
the  public.  We  emphasize,  however, 
that  in  enforcing  this  statutory  section, 
we  intend  to  examine  the  specific  facts 
closely  to  ensure  that  covered 
interexchange  carriers  are  not 
contravening  the  letter  and  spirit  of  the 
congressional  prohibition  on  joint 
marketing  by  conveying  the  appearance 
of  "one-stop  shopping"  BOC  resold 
local  ser\'ices  and  interLATA  services  to 
potential  customers. 
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B.  Section  272(g) 

1.  Marketing  Restrictions  on  BOC 
Section  272  Affiliates 

a.  Background.  Section  272(g)(1) 
provides  that  a  BOC  affiliate  may  not 
market  or  sell  telephone  exchange 
services  provided  by  the  BOC  "unless 
that  company  permits  other  entities 
offering  the  same  or  similar  service  to 
market  and  sell  its  telephone  exchange 
services."  In  the  NPRM.  we  requested 
comment  on  what  regulations,  if  any, 
are  necessary  to  implement  this 
provision. 

b.  Discussion.  We  agree  with  the 
BOCs  that  no  regulations  are  necessary 
to  implement  section  272(g)(1).  We  do 
not  adopt  the  three-month  advance 
notice  period  proposed  by  AT&T, 
because  it  is  not  required  by  the  statute. 
Nor  do  we  believe  that  such  a  notice 
period  is  necessary'  in  order  for  other 
carriers  to  receive  nondiscriminatory 
treatment.  As  PacTel  notes,  any 
agreement  between  a  BOC  and  its 
affiliate  that  enables  the  affiliate  to 
market  or  sell  BOC  services  must  be 
conducted  on  an  arm's  length  basis, 
reduced  to  writing,  and  made  publicly 
available  as  required  by  section 
272(b)(5).  Thus,  under  section  272(g)(1), 
other  entities  offering  services  that  are 
the  same  or  similar  to  services  offered 
by  the  BOC  affiliate  would  have  the 
same  opportunity  to  market  or  sell  the 
BOCs  telephone  exchange  service 
under  the  same  conditions  as  the  BOC 
affiliate. 

We  also  agree  with  Sprint  that  the 
term  "same  or  similar  service"  in 
section  272(g)(1)  encompasses 
information  services.  Thus,  a  section 
272  affiliate  may  not  market  or  sell 
information  services  and  BOC  telephone 
exchange  services  unless  the  BOC 
permits  other  information  service 
providers  to  market  and  sell  telephone 
exchange  services.  Finally,  we  decline 
to  adopt  MCI's  requested  clarification 
that  272(g)(1)  applies  to  the 
international  sphere.  MCI  appears  to  be 
concerned  about  a  BOC's  discriminatory 
provision  of  exchange  access  to  foreign 
carriers.  We  conclude,  however,  that 
section  272(g)(1)  applies  only  to  the 
provision  of  "telephone  exchange" 
service,  not  to  the  provision  of 
"exchange  access."  Section  202  bars  a 
BOC  from  unreasonable  discrimination 
in  the  provision  of  exchange  access 
services  used  to  originate  and  terminate 
domestic  interstate  and  international 
toll  traffic. 

2.  Marketing  Restrictions  on  BOCs 

a.  Background.  Section  272(g)(2) 
^tates  that  "(a  BOC]  may  not  market  or 
sell  interLATA  service  provided  by  an 


affiliate  required  by  this  section  within 
any  of  its  in-region  States  until  such 
company  is  authorized  to  provide 
interLATA  senices  in  such  State  under 
section  271(d)."  In  the  NPRM.  we 
sought  comment  on  whether  section 
272(g)(2)  imposes  the  same  types  of 
restrictions  on  the  BOCs  that  section 
271(e)  imposes  on  the  interexc.hange 
carriers. 

h  Discussion.  We  agree  with  the 
BOCs  that  no  regulations  are  necessary 
to  implement  section  272(g)(2).  The 
statute  clearly  states  that  BOCs  are 
prohibited  from  either  selling  or 
marketing  in-region  interLATA  services 
provided  by  a  section  272  affiliate  until 
they  have  received  approval  from  the 
Commission  under  section  271   We 
note,  however,  that  section  272  does  not 
prohibit  a  BOC  that  provides  out-of- 
region  interLATA  ser\ices,  or 
intraLATA  toll  service,  from  marketing 
or  selling  those  services  in  combination 
with  local  exchange  services.  If  such 
advertisements  reach  in-region 
customers,  however,  the  BOC  must 
make  it  clear  to  those  customers  that  the 
advertisements  do  not  apply  to  in-region 
interLATA  ser\'ices.  This  obligation  is 
similar  to  the  obligation  discussed 
above,  which  requires  covered 
interexchange  carriers  to  disclose  to 
consumers  receiving  BOC  resold  local 
service  that  bundled  packages  are  not 
available  to  them.  After  a  BOC  receives 
authorization  under  section  271,  the 
restriction  in  section  272(g)(2)  is  no 
longer  applicable,  and  the  BOC  will  be 
permitted  to  engage  in  the  same  type  of 
marketing  activities  as  other  service 
providers. 

Inbound  Marketing.  We  conclude  that 
BOCs  must  continue  to  inform  new 
local  exchange  customers  of  their  right 
to  select  the  interLATA  carrier  of  their 
choice  and  take  the  customer's  order  for 
the  interLATA  carrier  the  customer 
.selects.  The  obligation  to  continue  to 
provide  such  nondiscriminatory 
treatment  stems  from  section  251(g)  of 
the  Act,  because  we  have  not  adopted 
any  regulations  to  supersede  these 
existing  requirements.  Specifically,  the 
BOCs  must  provide  any  customer  who 
orders  new  local  exchange  service  with 
the  names  and.  if  requested,  the 
telephone  numbers  of  all  of  the  carriers 
offering  interexchange  services  in  its 
service  area.  A  customer  orders  "new 
service"  when  the  customer  either 
receives  service  from  the  BOC  for  the 
first  time,  or  moves  to  another  location 
within  the  BOC's  in-region  territorv'.  As 
part  of  this  requirement,  a  BOC  must 
ensure  that  the  names  of  the 
interexchange  carriers  are  provided  in 
random  order.  We  decline  to  adopt 
NCTA's  request  that  we  extend  this 


obligation  to  require  that  BOCs  inform 
inbound  (.allers  of  other  cable  operators 
and  providers  of  video  services  in  the 
area,  however,  because  no  such 
obligation  currently  exists,  and  no  new- 
requirement  is  imposed  by  the  statute 
We  further  conclude  that  the  continuing 
obligation  to  advise  new  customers  of 
other  interLATA  options  is  not 
incompatible  with  the  BOCs'  right  to 
market  and  sell  the  ser\ites  of  their 
section  272  affiliates  under  section 
272(g).  Thus,  a  BOC  may  market  its 
affiliate's  interLATA  services  to 
inbound  callers,  provided  that  the  BOC 
also  informs  such  customers  of  their 
right  to  select  the  interLAT.A  carrier  of 
their  choice 

Teaming.  We  conclude  that  section 
272(g)  is  silent  with  respect  to  the 
question  of  whether  a  BOC  may  align 
itself  with  an  unaffiliated  entity  to 
provide  interLATA  ser\ices  prior  to 
receiving  section  271  approval  We 
agree  with  the  BOCs  that  the  language 
of  seciion  272(g)  only  restricts  the  BOC's 
ability  to  market  or  sell  interLATA 
services  "provided  by  an  affiliate 
required  by  [section  272j.  "  We  note, 
however,  that  any  equal  access 
requirements  pertaining  to  "teaming" 
activities  that  were  imposed  by  the  MF] 
remain  in  effect  until  the  BOC  receives 
section  271  authorization.  Thus,  to  the 
extent  that  BOCs  align  with  non- 
affiliates,  they  must  continue  to  do  so 
on  a  nondiscriminaton,'  basis. 

3.  Section  272(g)(3) 

a.  Background.  Section  272(g)(3) 
states  that  "hlhe  joint  marketing  and 
sale  of  ser\ices  permitted  under  this 
subsection  shall  not  be  considered  to 
violate  the  nondiscrimination 
provisions  of  subsection  i272](c)." 

b  Discussion.  Some  of  the  activities 
identified  by  the  parties  appear  to  fall 
clearly  within  the  scope  of  section 
272(gj(3)  and  hence  would  be  excluded 
from  the  section  272(c) 
nondiscrimination  requirements.  For 
example,  activities  such  as  customer 
inquiries,  sales  functions,  and  ordering, 
appear  to  involve  only  the  marketing 
and  sale  of  a  section  272  affiliate's 
services,  as  permitted  by  section  272(g), 
Other  activities  identified  by  the  part.ies. 
however,  appear  to  be  beyond  the  scope 
of  section  272(g).  because  they  may 
involve  BOC  participation  in  the 
planning,  design,  and  development  of  a 
section  272  affiliate's  offerings.  In  our 
view,  such  activities  are  not  covered  by 
the  section  272(g)  exception  to  the 
BOC's  nondiscrimination  obligations 
We  see  no  point  to  attempt  at  this  time 
to  compile  an  exhaustive  list  of  the 
specific  BOC  activities  that  would  be 
covered  by  section  272(g).  We  recognize 
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that  such  deterniinations  are  fact 
specific  and  will  need  to  be  made  on  a 
case-by-case  basis. 

C  Inttrplav  Between  Sections  271(e). 
272(gl  and  (Jther  Provisions  of  the 
Statute 

1   Background 

in  the  NPRM.  we  sought  comment  on 
Jvhether  the  affihate  may  purchase 
marketmg  services  from  the  BOC  on  an 
arms  length  basis  pursuant  to  section 
272(bK5).  or  whether  a  BOC  and  its 
affiliate  should  be  required  to  contract 
jointly  with  an  outside  marketing  entity 
for  joint  marketing  of  interLATA  and 
local  exchange  service  in  order  to 
comply  with  section  272(b)(3).  We  also 
sought  comment  on  the  interplay 
between  the  marketing  restrictions  in 
sections  271  and  272  and  the  CPNI 
provisions  set  forth  in  section  222  that 
are  the  subject  of  a  separate  proceeding. 
In  addition,  we  requested  comment  on 
whether  the  joint  marketing  provision  in 
section  274(l)  has  anv  bearing  on  how 
we  should  apply  the  joint  marketing 
provisions  in  sections  271  and  272. 

2.  Di.scussion 

As  discussed  above  in  Part  IV, C.  we 
conclude  that  a  BCX  and  its  affiliate  are 
not  required  to  contract  jointly  with  an 
outside  entilv  in  order  to  comply  with 
section  272(b)(3)  Thus,  a  BOC  and  its 
affiliate  may  provide  marketing  services 
for  each  other,  provided  that  such 
services  are  i,on(iu(,ted  pursuant  to  an 
drm's-length  transaction,  consistent 
with  the  requirements  of  section 
272(b)(,T),  We  decline  to  address  parties' 
arguments  raised  in  this  proceeding 
retjarding  the  interplay  between  section 
272(gj  and  either  section  222  or  section 
274(c)  to  avoid  prejudging  issues  in  our 
pending  CPNI  pro<  eeding.  CC  Docket 
No.  9e.-115,  or  our  electronic  publishing 
proceeding,  CC  Docket  No.  96-152.  We 
emphasize  that,  if  a  BOC  markets  or 
selU  the  services  of  its  section  272 
affiliate  pursuant  to  section  272(gJ,  it 
must  comply  with  the  statutory 
requirements  of  section  222  and  any 
rules  promulgated  thereunder. 

VIII.  Provision  of  Lota!  pAchange  and 
Exchange  Access  by  BOC  AfTiliates 

A   Background 

In  the  NPRM,  we  expressed  concern 
that  a  BOC  might  attempt  to  circumvent 
the  tjeclion  272  safeguards  by 
transferring  local  exchange  and 
exchange  access  facilities  and 
capabilities  to  one  of  its  affiliates.  We 
requested  comment  on  whether  we 
should  prohibit  all  transfers  of  network 
capabilities  from  a  BOC  to  an  affiliate. 
Alternatively,  we  sought  comment  on 


whether  a  BOC  transfer  of  network 
capabilities  to  an  affiliate  would  make 
that  affiliate  a  successor  or  assign  of  the 
BOC  pursuant  to  section  3(4)(B)  of  the 
Act  and,  consequently,  subject  the 
affiliate  to  the  nondiscrimination 
requirements  of  section  272(c)(1)  and 
272(e). 

We  also  requested  comment  on 
whether,  if  a  BOC  were  permitted  to 
transfer  local  exchange  and  exchange 
access  capabilities  to  an  affiliate,  we 
should  exercise  our  general  rulemaking 
authority  to  adopt  regulations  to  prevent 
such  an  affiliate  from  engaging  in 
discriminatory  practices,  or  whether 
existing  statutory  prohibitions  on 
discrimination  are  sufficient.  For 
example,  we  noted  that  BOC  affiliates 
that  provide  interstate  interLATA 
telecommunications  services  already 
would  be  subject  to  the  requirements  of 
sections  201  and  202,  which  are 
applicable  to  all  common  carriers. 
Those  obligations  would  not  apply  to 
information  services  affiliates  and 
manufacturing  affiliates,  however, 
because  they  are  not  "common  carriers" 
under  the  Act.  As  an  additional  matter, 
we  tentatively  concluded  that  a  BOC 
affiliate  that  is  classified  as  an 
incumbent  LEC  would  also  be  subject  to 
the  nondiscrimination  requirements  of 
section  272(c). 

B.  Discussion 

Transfer  of  local  exchange  and 
exchange  access  capabilities.  We 
conclude  that  a  BOC  cannot  circumvent 
the  sedion  272  requirements  by 
transferring  local  exchange  and 
exchange  access  facilities  and 
capabilities  to  an  affiliate.  As  we 
discussed  above,  all  goods,  services. 
facilities,  and  information  that  the  BOC 
provides  to  its  section  272  affiliate  are 
subject  to  the  section  272(c)(1) 
nondiscrimination  requirement. 
Application  of  section  272(c)(1)  to  the 
BOC's  provision  of  such  items  should 
address  to  a  large  extent  conrerris  about 
the  BOC  "migrating"  or  "transferring" 
key  local  exchange  and  exchange  access 
services  and  facilities  to  the  272 
affiliate.  We  note,  however,  that  there 
are  still  legitimate  concerns  that  a  BOC 
could  potentially  evade  the  section  272 
or  251  requirements  by.  for  example, 
first  transferring  facilities  to  another 
affiliate  or  the  BOC's  parent  company, 
which  would  then  transfer  the  facilities 
to  the  section  272  affiliate.  To  address 
this  problem,  we  conclude  that,  if  a  BOC 
transfers  to  an  affiliated  entity 
ownership  of  any  network  elements  that 
must  be  provided  on  an  unbundled 
basis  pursuant  to  section  251(c)(3).  we 
will  deem  such  entity  to  be  an  "assign" 
of  the  BOC  under  section  3(4)  of  the  Act 


with  respect  to  those  network  elements. 
Any  successor  or  assign  of  the  BOC  is 
subject  to  the  section  272  requirements 
in  the  same  manner  as  the  BOC.  Thus, 
the  interLATA  and  manufacturing 
operations  contemplated  by  section  272 
would  need  to  occur  in  an  affiliate  other 
than  the  one  to  which  the  local 
exchange  and  exchange  access  facilities 
have  been  transferred.  We  also  note  that, 
based  on  the  plain  language  of  the 
statute,  .section  272(c)  only  applies  to 
the  BOC  or  an  affiliate  that  is  a 
"successor  or  assign"  of  the  BOC  We 
agree  with  Ameritech  that,  unlike 
sections  272  (a)  and  (e).  section  272(c) 
does  not  apply  to  BOC  affiliates  merely 
because  they  qualify  as  incumbent 
LECs, 

We  decline  to  adopt  an  absolute 
prohibition  on  a  BOC's  ability  to 
transfer  local  exchange  and  exchange 
access  facilities  and  capabilities  to  an 
affiliate,  because  we  conclude  ba.sed  on 
the  record  before  us  that  such  a 
restriction  would  be  overly  broad  and 
exceed  the  requirements  of  the  Act.  We 
note,  however,  that  our  determination 
does  not  preclude  a  state  from 
p-ohibiting  a  BOC's  transfer  of  local 
exchange  facilities  under  its  regulatory 
framework  for  incumbent  LECs, 

In  view  of  our  decision  to  treat  a  BOC 
affiliate  as  a  "successor  or  assign"  of  the 
BOC  if  the  BOC  transfers  network 
elements  to  the  affiliate,  we  find  it 
unnecessary  at  this  time  to  adopt 
additional  nondiscrimination 
regulations  applicable  to  section  272 
affiliates.  A  section  272  affiliate  that  is 
not  deemed  a  "successor  or  assign"  of 
a  BOC  would  nevertheless  be  subject  to 
the  obligations  imposed  by  .section 
202 — which  prohibits  common  carriers 
from,  among  other  things,  engaging  in 
"unjust  and  unreasonable"  practices 
with  respect  to  the  provision  of 
interstate  services.  Moreover.  BOC 
interLATA  ser\'ices  affiliates  that  offer 
intrastate  interLATA 
telecommunications  services  would  be 
subject  to  corresponding 
nondiscrimination  obligations  that  state 
statutes  and  regulations  typically 
impose  on  common  carriers.  We 
conclude  based  on  the  current  record 
that  these  existing  requirements  should 
be  adequate  to  protect  competition  and 
consumers  against  anticompetitive 
conduct  by  a  BOC  section  272  affiliate. 

Integrated  affiliates.  Numerous 
commenters  also  request  that  we 
address  whether  the  separate  affiliate 
safeguards  imposed  by  section  272 
prohibit  a  section  272  affiliate  from 
offering  local  exchange  service  through 
the  same  corporate  entity.  Based  on  our 
analysis  of  the  record  and  the  applicable 
statutory  provisions,  we  conclude  that 
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section  272  does  not  prohibit  a  section 
272  affiliate  from  providing  local 
exchange  services  in  addition  to 
interLATA  services,  nor  can  such  a 
prohibition  be  read  into  this  section. 
Specifically,  section  272(a)(1)  states 
that— 

A  Bell  operating  company  (including  any 
affiliate)  which  is  a  local  exchange  carrier 
that  is  subject  to  the  requirements  of  section 
251(c)  may  not  provide  any  service  described 
in  [section  272(a)(2)|  unless  it  provides  that 
service  through  one  or  more  affiliates  that 
*   *   *  are  separate  from  any  operating 
company  entity  that  is  subject  to  the 
requirements  of  section  251(c)  *  *   * 

We  find  that  the  statutory  language  is 
clear  on  its  face — a  BOC  section  272 
affiliate  is  not  precluded  under  section 
272  from  providing  local  exchange 
service,  provided  that  the  affiliate  does 
not  qualify  as  an  incumbent  LEG  subject 
to  the  requirements  of  section  251(c). 
Because  the  text  and  the  purpose  of  the 
statute  are  clear,  there  is  no  need,  as 
CCTA  suggests,  to  resort  to  legislative 
history.  We  also  agree  with  Ameritech 
that  a  BCX!;  affiliate  should  not  be 
deemed  an  incumbent  LEG  subject  to 
the  requirements  of  section  251(c)  solely 
because  it  offers  local  exchange  services; 
rather,  section  251(c)  applies  only  to 
entities  that  meet  the  definition  of  an 
incumbent  LEG  under  section  251(h). 
Section  251(h)(1)  defines  an  incumbent 
LEG  as,  inter  alia,  a  local  exchange 
carrier  that:  (1)  on  the  date  of  enactment 
of  the  Telecommunications  Act  of  1996. 
pr  vided  telephone  exchange  service, 
and  (2)  was  a.member  of  the  National 
Exchange  Garrier  Association  (NEGA)  or 
becomes  a  successor  or  assign  of  such  a 
member.  Because  no  BOG  affiliate  was 
a  member  of  NEGA  when  the  1996  Act 
was  enacted,  such  affiliates  may  be 
classified  as  incumbent  LEGs  under  this 
statutory  provision  only  if  they  are 
successors  or  assigns  of  their  affiliated 
BOCs.  Alternatively,  under  section 
251(h)(2),  if  the  Gommission  determines 
that  a  carrier  occupies  a  position  in  the 
market  for  telephone  exchange  service 
within  an  area  that  is  comparable  to  the 
position  occupied  by  the  incumbent 
LEG,  and  such  carrier  has  substantially 
replaced  an  incumbent  LEG,  such 
carrier  may  be  treated  by  rule  as  an 
incumbent  LEG  for  purposes  of  section 
251.  We  find  no  basis  in  the  record  of 
this  proceeding  to  find  that  a  BOG 
affiliate  must  be  classified  as  an 
incumbent  LEG  imder  section  251(h)(2) 
merely  because  it  is  engaged  in  local 
exchange  activities.  Absent  such  a 
finding,  BOC  affiliates  that  are  neither 
one  of  the  Bell  operating  companies 
listed  under  153(4)(A),  nor  a  successor 
or  assign  of  any  such  company,  are  not 


subject  to  the  separation  requirements  of 
section  272. 

Furthermore,  we  conclude  that 
section  251  does  not  preclude  section 
272  affiliates  from  obtaining  resold  local 
exchange  service  pursuant  to  section 
251(c)(4)  and  unbundled  elements 
pursuant  to  section  251(c)(3),  because 
the  statute  does  not  place  any 
restrictions  on  the  types  of 
telecommunications  carriers  that  may 
qualify  as  "requesting  carriers."  We 
disagree  with  GGTA's  assertion  that 
section  272  affiliates  cannot  be  treated 
as  requesting  carriers,  because  such 
affiliates  are  "part  of  the  standard  for 
determining  nondiscriminatory' 
interconnection  by  the  [incumbent  LECj 
for  all  other  telecommunications 
carriers."  The  fact  that  a  determination 
of  whether  an  incumbent  LEG  provides 
nondiscriminatorv'  access  may  be  based 
on  a  comparison  of  the  access  that  the 
incumbent  LEG  provides  itself  or  its 
affiliate  does  not  preclude  such  affiliate 
from  being  a  "requesting  carrier"  under 
section  251.  There  is  nothing 
inconsistent  with  both  requiring 
nondiscriminatorv'  access  and  at  the 
same  time  allowing  an  affiliate  to  be  a 
requesting  carrier.  Moreover,  we  find 
nothing  in  the  statute  or  in  the  First 
Interconnection  Order  that  limits  the 
definition  of  "requesting  carrier"  to 
non-affiliates.  Thus,  section  272 
affiliates  cannot  be  precluded  under 
section  251  from  qualifying  as 
"requesting  carriers"  that  are  entitled  to 
purchase  unbundled  elements  or  retail 
services  at  wholesale  rates  from  the 
BOC. 

We  further  conclude  that  section 
272(g)(1)  cannot  be  read  as  imposing  a 
limitation  on  the  ability  of  section  272 
affiliates  to  exercise  their  rights  under 
section  251(c)(3).  We  are  not  persuaded 
by  AT&T's  argument  that,  because 
section  272(g)(1)  sets  forth  limited 
conditions  under  which  section  272 
affiliates  may  "market  or  sell"  local 
exchange  services,  allowing  those 
affiliates  to  purchase  unbundled 
elements  is  inconsistent  with  the  Act. 
Rather,  we  agree  with  CCTA  that  section 
272(g)(1)  speaks  only  to  marketing 
issues,  and  does  not  address  the 
conditions  under  which  a  section  272 
affiliate  may  provide  local  exchange 
services.  Furthermore,  we  find  AT&T's 
claim  that  allowing  section  272  affiliates 
to  provide  local  exchange  senice 
through  unbundled  elements  will 
"artificially  and  decisively  slant  |the| 
playing  field  in  the  BOC's  favor" 
unpersuasive,  because  other 
telecommunications  carriers  will  be  able 
•o  provide  local  exchange  service 
through  unbundled  elements  on  the 
same  terms  and  conditions.  AT&T's 


concern  that  the  affiliate  will  be  able  to 
avoid  access  charges  by  obtaining  the 
unbundled  elements  appears  to  be 
premised  on  the  view  that  access 
charges  are  currently  too  high.  The  issue 
of  reforming  access  charges  will, 
however,  be  addressed  in  a  separate 
proceeding.  Moreover,  we  conclude  that 
MGI's  argument — that  opportunities  for 
discrimination  and  cross-subsidy  are 
greater  when  the  BOG  provides  network 
elements  to  its  affiliate  than  when  it 
provides  resold  ser\'ices — is  speculative. 
To  the  extent  that  concerns  over 
discrimination  arise,  there  are 
safeguards  in  sections  251  and  252  to 
address  such  concerns.  We  therefore 
decline  to  distinguish  between  a  section 
272  affiliate's  ability  to  provide  local 
service  by  reselling  BOG  local  exchange 
ser\'ice  and  its  ability  to  offer  such 
ser\'ice  by  purchasing  unbundled 
elements  from  the  BOC 

We  also  conclude  as  a  matter  of  policy 
that  regulations  prohibiting  BOC  section 
272  affiliates  from  offering  local 
exchange  service  do  not  serve  the  public 
interest.  The  goal  of  the  1996  Act  is  to 
encourage  competition  and  innovation 
in  the  telecommunications  market.  We 
agree  with  the  BOCs  that  the  increased 
fiexibility  resulting  from  the  ability  to 
provide  both  interLATA  and  local 
services  from  the  same  entity  serves  the 
public  interest,  because  such  fiexibility 
will  encourage  section  272  affiliates  to 
provide  innovative  new  services.  To  the 
extent  that  there  are  concerns  that  the 
BOCs  will  unlawfully  subsidize  their 
affiliates  or  accord  them  preferential 
treatment,  we  reiterate  that  improper 
cost  allocation  and  discrimination  are 
prohibited  by  existing  Gommission  rules 
and  sections  251.  252,  and  272  of  the 
1996  Act,  and  that  predatory  pricing  is 
prohibited  by  the  antitrust  laws  Our 
affiliate  transaction  rules,  as  modified 
by  our  companion  Accounting 
Safeguards  Order,  address  the  BOCs' 
ability  to  engage  in  improper  cost 
allocation.  The  rules  in  this  Order  and 
our  rules  in  our  First  Interconnection 
Order  and  our  Second  Interconnection 
Order  ensure  that  BOCs  may  not  favor 
their  affiliates.  In  sum.  we  find  no  basis 
m  the  record  for  concluding  that 
competition  in  the  local  market  would 
be  harmed  if  a  section  272  affiliate  offers 
local  exchange  service  to  the  public  that 
is  similar  to  local  exchange  service 
offered  by  the  BOC. 

Although  we  conclude  that  the  1996 
Act  authorizes  section  272  affiliates  to 
purchase  unbundled  elements,  we 
emphasize  that  BOC  facilities  and 
services  provided  to  section  272 
affiliates  must  be  made  available  to 
others  on  the  same  terms,  conditions, 
and  prices  provided  to  the  BOC  affiliate 
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pursuant  to  the  nondiscrimination 
requirements  of  sections  272  and 
251(c)(3).  Thus,  if  a  BOC  affiliate  is  a 
requesting  carrier  under  section  251,  the 
BC)C  is  required  to  treat  unaffiliated 
requesting  carriers  in  the  same  manner 
that  the  BOC  treats  its  affiliate,  unless 
the  unaffiliated  entity  has  requested 
different  treatment.  For  example,  if  a 
BOC  were  to  provide  its  section  272 
affiliate  with  access  to  operational 
support  systems  (OSS)  functions  via  a 
different  method  or  sy.stem  than  it 
provides  to  requesting  carriers  under 
section  251.  we  would  regard  such 
di.scriminatory  treatment  as  a  violation 
of  section  251(c)(3).  We  believe  such 
nondiscrimination  requirements  will 
prevent  BOCs  from  providing  special 
treatment  to  their  affiliates. 

State  regulation  As  mentioned  above, 
several  BOCls  have  already  submitted 
applications  to  state  regulatory 
commissions  seeking  authority  to 
provide  both  local  exchange  services 
and  interLAT.A.  services  from  the  same 
affiliate,  .although  we  conclude  that  the 
1996  ,-\ct  permits  section  272  affiliates 
to  offer  local  exchange  service  in 
addition  to  interLAT.A  service,  we 
recognize  that  individual  states  may 
regulate  such  integrated  affiliates 
differently  than  other  carriers. 

IX.  Enforcement 

A.  Reporting  Requirements  under 
Section  272 

1.  Background 

BOCs  are  required  under  Computer  III 
to  provide  information  to  third  parlies 
regarding  changes  to  the  network  and 
new  network  services  and  to  report 
periodically  on  the  quality  and 
timeliness  of  installation  and 
maintenance.  We  sought  comment  in 
the  NPRM  on  what  requirements  or  " 
mechanisms  were  ne<:essarv  to  facilitate 
the  detection  of  violations  of  the 
separate  affiliate  and  nondiscrimination 
requirements  of  .section  272.  We  asked 
parties  to  comment  on  whether  we 
should  impose  reporting  and  other 
requirements  on  BOCls  analogous  to 
those  requirements  imposed  in  the 
Computer  III  and  subsequent  0\'A 
proceedings  to  ensure  compliance  with 
section  272  requirements.  We 
specifi(.ally  requested  comment  on 
whether  these  requirements  are 
sufficient  to  implement  the  section 
272((:)(1)  nondiscrimination 
requirement. 

2.  Di.scussion 

We  conclude  thit  none  of  the 
reporting  or  other  requirements  of 
Computer  III/ONA  is  necessary  to 
implement  the  requirements  of  section 


272(c)(1)  at  this  time.  For  the  same 
reasons,  we  further  conclude  that  (with 
the  exception  of  section  272(e)(1)),  no 
reporting  requirements  are  needed  to 
facilitate  the  detection  and  adjudication 
of  violations  of  the  separate  affiliate  and 
nondiscrimination  requirements  of 
section  272.  As  many  commenters 
observe,  reporting  requirements  serve 
two  primar\-  purposes.  First,  they  act  to 
deter  potential  anticompetitive  behavior 
by  requiring  BOCs  to  provide  objective 
proof  of  their  compliance  with  the 
separate  affiliate  and  nondiscrimination 
requirements.  Second,  thev  enable 
competitors,  as  well  as  the  Commis.sion, 
to  detect  any  potential  violations  of 
these  requirements.  We  believe, 
however,  that  sufficient  mechanisms 
already  exist  within  the  1996  Act  both 
to  deter  anticompetitive  behavior  and  to 
facilitate  the  detection  of  potential 
violations  of  section  272  requirements. 
Nevertheless,  we  intend  to  monitor 
compliance  with  section  272 
requirements  and,  of  course,  reserve  the 
ability  to  undertake  appropriate 
measures  in  the  event  that  future 
developments  warrant. 

The  requirements  of  section  272(b),  as 
discussed  above,  discourage 
anticompetitive  behavior  by  the  BOC  by 
requiring  the  BOC  and  its  section  272 
affiliate  to  adhere  to  certain  structural 
and  transactional  requirements. 
including  the  requirement  to  "operate 
independently."  We  therefore  conclude 
that  it  is  unnecessary  to  impose  the 
Computer  III/ONA  reporting 
requirements  in  order  to  implement  the 
separate  affiliate  and  nondiscrimination 
requirements  of  section  272.  Further,  we 
note  that  even  some  commenters  that 
support  imposing  Computer  III/ONA 
reporting  requirements  on  BOCs  admit 
that  they  do  not  seem  useful  or 
practical. 

We  find,  instead,  that  .several  of  the 
disclosure  requirements  established  in 
the  1996  Act  will  facilitate  the  detection 
of  anticompetitive  behavior.  Section 
272(d),  for  example,  requires  that  a  BOC 
obtain  and  pay  for  a  biennial  joint 
federal/state  audit  to  determine  whether 
it  has  "complied  with  (section  272|  and 
the  regulations  promulgated  under  this 
section*   *    *."  We  conclude  that  this 
broad  audit  requirement  is  intended  to 
verify  BOC  compliance  with  the 
accounting  and  non-accounting 
requirements  of  section  272,  as 
implemented.  In  addition,  we  note  that, 
pursuant  to  section  271(d)(3)(B),  a  BOC 
may  not  receive  authorization  to 
provide  in-regioii  interLATA  services 
until  it  shows,  among  other  things,  that 
the  "requested  authorization  will  be        « 
carried  out  in  accordance  the 
requirements  of  section  272."  In  view  of 


these  requirements,  we  reject  ITAA's 
suggestion  that  BOCs  should  submit  to 
the  Commission  section  272  compliance 
plans,  and  periodic  reports  regarding 
their  implementation  of  those  plans,  as 
unnecessarily  burdensome. 

In  addition,  the  section  272(b)(5) 
requirement  that  all  transactions 
between  a  BOC  and  its  section  272 
affiliate  be  reduced  to  writing  and  made 
publicly  available  should  serve  as  a 
powerful  mechanism  both  to  detect 
violations  of  the  section  272 
requirements  and  to  deter 
anticompetitive  behavior.  Similarly,  we 
find  that  our  interpretation  of  section 
272(c)(1)  as  a  fiat  prohibition  against 
discrimination  will  work  in  conjunction 
with  the  section  272(b)(5)  disclosure 
requirement  to  deter  anticompetitive 
behavior.  Under  section  272(c)(1),  any 
difference  between  the  goods,  service's, 
and  facilities  given  to  a  section  272 
affiliate  and  those  given  to  an 
unaffiliated  entity  may  give  rise  to  a 
claim  of  discrimination.  Some 
commenters  argue  that  the  requirement 
of  section  272(b)(5)  should  be  extended 
to  encompass  not  only  transactions 
between  a  BOC  and  its  section  272 
affiliate,  but  aLso  transactions  between  a 
BOC  and  unaffiliated  entities.  We  find, 
however,  that  section  272(b)(5).  by  its 
terms,  applies  only  to  the  transactions 
between  the  BOC  and  its  section  272 
affiliate.  Extending  such  a  requirement 
to  transactions  between  a  BOC  and 
unaffiliated  entities  would  expand  the 
scope  of  this  section  bevond  the 
statutory  requirements  and  is  not 
necessary  to  detect  the  type  of 
discrimination  that  section  272  is 
intended  to  prevent.  As  di.scussed 
below,  parties  may  make  a  request  for 
such  reporting  requirements  in  the 
context  of  their  interconnection 
negotiations  with  BOCs.  Presented  with 
such  a  request,  the  BOC  will  have  the 
obligation  to  negotiate  this  proposal  in 
good  faith  pursuant  to  section  251(c)(1). 

In  addition  to  the  requirements  of 
section  272.  the  Act  also  imposes  other 
disclosure  requirements  on  the  BOCs 
that,  in  our  view,  largelv  address  the 
concerns  cited  by  parties  arguing  for 
additional  reporting  requirements.  For 
example,  section  251(c)(5)  requires  all 
incumbent  LECs,  including  BOCs.  to 
disclose  publicly  information  about 
network  changes  that  will  affect  a 
competing  service  provider's 
performance  or  ability  to  provide 
service  or  will  affect  the  incumbent 
LECs  interoperability  with  other  service 
providers.  In  implementing  this 
requirement  in  our  Second 
Interconnection  Order,  we  found  that 
this  disclosure  about  network  changes 
"promotes  open  and  vigorous 
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competition"  and  provides  "sufficient 
disclosure  to  insure  against 
anticompetitive  acts."  Similarly,  section 
273(c)(1)  requires  BOCs  to  maintain  and 
file  w^ith  the  Commission  full  and 
complete  information  of  the  protocols 
and  technical  requirements  used  for 
network  connection,  and  section 
273(c)(4)  requires  BOCs  to  provide  "to 
interconnecting  carriers  providing 
telephone  exchange  service,  timely 
information  on  the  planned  deployment 
of  telecommunications  equipment." 

We  also  find  that,  beyond  the 
reporting  requirements  mandated  under 
the  1996  Act.  there  are  other  avenues  by 
which  a  telecommunications  carrier 
may  obtain  information  relevant  to 
detecting  anticompetitive  BOC  conduct. 
For  example,  competitive 
telecommunications  carriers,  on  their 
own  initiative,  could  seek  to  incorporate 
certain  performance  and  quality 
standards  into  their  negotiated  or 
arbitrated  interconnection  agreements  to 
ensure  that  BOCs  satisfy  their  obligation 
to  provide  service  in  a 
nondiscriminatory  manner.  As  noted 
above,  BOCs,  like  any  other  incumbent 
LEC,  are  obligated  to  negotiate  such 
requests  in  good  faith  pursuant  to 
section  251(c)(1).  Through  this  process, 
competitive  carriers  will  be  able  to  tailor 
the  interconnection  agreement  to 
include  only  those  reporting 
requirements  that  they  deem  necessarv 
or  find  to  be  most  useful.  Further, 
pursuant  to  section  252(a).  BOCs  must 
file  all  interconnection  agreements  with 
the  appropriate  state  commission  and 
under  section  252(h)  these  agreements 
must  be  made  publicly  available;  the 
terms  and  conditions  of  these 
interconnection  agreements,  therefore, 
are  on  public  record  and  available  to 
competitors.  We  also  note  that  there  are 
several  state  utility  commissions  that, 
pursuant  to  state  administrative  code, 
require  LECs  to  conform  to  certain 
service  standards  and  make  service 
quality  reports  publiciv  available.  New 
York  and  Virginia,  for  example,  require 
all  LECs  to  file  periodu:  service  quality 
or  standard  of  service  reports. 

We  believe  that  the  reporting 
requirements  required  by  the  1996  Act, 
those  required  under  state  law.  and 
those  that  may  be  incorporated  into 
interconnection  agreements  negotiated 
in  good  faith  between  BOCs  and 
competing  carriers  will  collectively 
minimize  the  potential  for 
anticompetitive  conduct  by  the  BOC  in 
its  interexchange  operations.  In  addition 
to  deterring  potential  anticompetitive 
behavior,  these  information  disclosures 
will  also  facilitate  detection  of  potential 
violations  of  the  section  272 
requirements.  We,  therefore,  agree  with 


those  parties  who  argue  that  there  is  no 
need  to  impose  additional  reporting 
requirements  at  this  time.  Further,  we 
note  that  even  several  parties  who 
advocate  the  imposition  of  additional 
reporting  requirements  recognize  the 
inherent  difficulty  of  identifying  and 
preventing  every  type  of  discrimination 
through  regulatory  measures. 

Finally,  we  believe  that  the  complaint 
process  will  bring  violations  of  section 
272  to  the  attention  of  the  Commission 
Congress  has  established  a  mechanism 
in  section  271(d)  to  facilitate  the 
enforcement  of  the  requirements  of 
section  272.  Further,  as  discussed 
below,  if  the  information  necessarv  to 
prove  a  complainant's  claim  is  not 
publiciv  available,  the  complainant  has 
the  opportunity  to  obtain  the  necessary 
documentation  from  the  BOC  in  the 
context  of  an  enforcement  proceeding. 
We  expect  that  BOC  competitors  will  be 
vigilant  in  detecting  BOC  deficiencies 
and  will  avail  themselves  of  the 
expedited  complaint  process  established 
by  section  271(d)(B). 

B.  Section  271(dll6l  Enforcemt-nt 
Provisions 

As  discussed  in  the  NPRM.  section 
271(d)(6)  of  the  Communications  Act 
gives  the  Commission  specific  authoritv 
to  enforce  the  conditions  that  a  BOC  is 
required  to  meet  in  order  to  obtain 
Commission  authorization  to  provide 
in-region  interLAT.A  services. 
Specifically,  section  271(d)(6)  states: 

(A)  Commission  Authoritv. — If  at  any 
time  after  the  approval  of  an  application 
under  [section  271(d)(3)).  the 
Commission  determines  that  a  |BOCJ 
has  ceased  to  meet  any  of  the  conditions 
required  for  such  approval,  the 
Commission  may,  after  notice  and 
opportunity  for  a  hearing — 

(i)  issue  an  order  to  such  company  to 
correct  the  deficiency: 

(ii)  impose  a  penalty  on  such 
company  pursuant  to  title  V:  or 

(iii)  suspend  or  revoke  suc^  approval. 

(B)  Receipt  and  Review  of 
Complaints. — The  Commission  shall 
establish  procedures  for  the  review  of 
complaints  concerning  failures  bv 
IBOCsl  to  meet  conditions  required  for 
approval  under  [section  271(d)(3)!. 
L'niess  the  parties  otherwise  agree,  the 
Commission  shall  act  on  such  complaint 
within  90  davs. 

1.  Commission's  Enforcement  Authority 
under  Section  271(d)(fi) 

(J  Background  In  the  NPRM,  we 
sought  to  clarify  the  relationship 
between  the  Commission  s  authoniy 
under  section  271(d)(6)  and  the 
Commission's  existing  enforcement 
authority  under  sections  206-209  of  the 


Communications  Act.  We  tentatively 
concluded  that,  in  the  context  of 
"complaints  concerning  failures  by 
IBOCs]  to  meet  the  conditions  required 
for  approval  under  [section  271(d)(3)l," 
section  271(d)(6)  generally  augments  the 
Commi.ssion's  existing  enforcement 
authority.  We  sought  comment  on 
whether,  in  a  situation  where  a 
complaint  alleges  that  a  BOC  has  ceased 
to  meet  the  conditions  for  approval  to 
provide  in-region  interLATA 
telecommunications  services  and  seeks 
damages  as  a  result  of  the  underlying 
alleged  unlawful  conduct,  a 
Commission  determination  that  the  BOC 
has  ceased  to  meet  the  conditions  and 
the  imposition  of  a  se<;tion  271(d)(6)(A) 
sanction  would  fulfill  the  Commission's 
duty  to  "act  on  such  complaint  within 
90  days  ■■ 

In  order  to  approve  a  BOCs 
application  to  provide  in-region 
interLATA  services  pursuant  to  section 
271(d)(3).  the  Commission  must 
determine  that  the  BOC:  meets  the 
requirements  of  section  271(c)(1); 
satisfies  the  competitive  checklist  in 
section  271(c)(2)(B);  complies  with  the 
requirements  of  section  272;  and 
demonstrates  that  the  approval  of  its 
application  is  consistent  with  the  public 
interest,  convenience,  and  necessit\ 
Section  271|d)(6)(A)  sets  forth  various 
actions  the  Commission  may  take  at  any 
time  after  the  approval  of  an 
application,  and  after  notice  and 
opportunity  for  a  hearing,  if  it 
determines  thai  a  BOC:  has  ceased  to 
meet  any  of  these  conditions  In  the 
NPRM.  we  staled  that  the  Commission 
may  determine  that  a  ROC.  has  ceased  to 
meet  the  conditions  of  its  approval 
under  section  271(d)(3)  either  via  the 
resolution  of  an  expedited  complaint 
proceeding  pursuant  to  .section 
271(d)(fi)(B)  or  in  a  prot:eeding 
commenced  on  its  own  motion. 

b.  Discussion.  We  affirm  our  tentative 
conclusion  that  section  271(d)(6) 
augments  the  Commission's  existing 
enforcement  authority.  We  reject  both 
NVNEX's  contention  that  the  specific 
remedies  of  .section  271(d)(6)(A) 
supersede  the  general  sanctions 
contained  in  sections  206-209  of  the 
Act  as  well  as  SBC's  assertion  that  there 
is  no  statutory  basis  for  applying  the 
provisions  of  section  206-209  when  a 
violation  of  section  271(d)(3)  has  been 
alleged.  As  AT&T  observes,  there  is  no 
support  in  the  statute  or  its  legislative 
history  for  the  assertion  that  Congress 
intended  to  eliminate  the  damages 
remedy  that  applies  to  all  other 
violations  of  Title  II  for  violations  of 
sections  271  and  272,  especially  in  light 
of  the  competitive  concerns  that 
underlie  the  1996  Act.  We  also  conclude 
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that,  where  a  complainant  seeks 
damages  as  a  result  of  the  underlying 
alleged  violative  conduct,  a  Commission 
determination  on  whether  the  BOC  has 
ceased  to  meet  the  conditions  and  the 
imposition  of  a  section  271(d)(6)(A) 
sanction,  where  appropriate,  would 
fulfill  the  Commission's  statutory  duty 
to  "act  on  such  complaint  within  90 
days."  Completion  of  this  statutory 
obligation,  however,  would  not 
preclude  the  complainant  from  filing  a 
supplemental  complaint  to  determine 
the  actual  amount  of  damages. 

With  respect  to  imposition  of  a  Title 
V  penalty  (e.g..  forfeiture  and  fines) 
pursuant  to  section  271(d)(6)(A)(ii).  we 
note  that  Title  V  provides  for  a  separate 
process  that  is  initiated  by  the  issuance 
of  a  notice  of  apparent  liability.  We  find, 
therefore,  that  the  Commission  s 
obligation  under  section  271(d)(6)  is 
satisfied  with  respect  to  Title  V 
penalties  if.  within  90  days  (or  longer  if 
parties  agree)  of  receiving  a  complaint, 
the  Commission,  upon  finding  a  BOC 
liable  for  unlawful  conduct,  issues  a 
notice  of  apparent  liability  pursuant  to 
section  503.  Finally,  we  affirm  our 
tentative  conclusion  that  the 
Commission  may  make  a  determination 
that  a  BOC  has  ceased  to  meet  the 
conditions  for  entry  either  ifi  a 
proceeding  commenced  on  its  own 
motion  or  via  the  resolution  of  a 
complaint  proceeding.  We  further  find, 
as  most  commenters  suggest,  that  the 
Commission  is  not  bound  by  the  90-day 
time  constraint  when  it  initiates  a 
proceeding  on  its  own  motion. 

2.  Legal  and  Evidentiary  Standards 

a.  Background.  We  sought  comment 
in  the  NPRM  on  the  legal  and 
evidentiary  standards  necessary  to 
establish  that  a  BOC  has  ceased  to  meet 
the  conditions  required  for  its  approval 
to  provide  in-region  interLATA  service. 
The  majority  of  commenters  assert  that 
prescribing  the  elements  of  every  claim 
that  could  conceivably  be  brought 
before  the  Commission  would,  at  this 
point,  be  a  fruitless  exercise.  USTA 
maintains  that,  in  order  to  invoke 
section  271(d)(6).  the  complainant's 
allegations  and  supporting  proof  must 
be  of  such  character  that,  had  it  been 
presented  prior  to  entry,  the 
Commission  would  not  have  approved 
the  BOC's  application.  Similarly.  MCI 
contends  that  a  complainant  seeking 
section  271(d)(6)  relief  should  state  that 
the  defendant  BOC  is  no  longer  meeting 
the  conditions  for  entry,  cite  the  specific 
requirements  the  BOC  is  violating,  and 
describe  how  it  is  violating  them. 

b.  Discussion.  MCI  and  USTA 
correctly  point  out  that  section  271(d)(6) 
cannot  be  invoked  unless  the 


complainant  alleges  that  the  BOC  has 
failed  to  meet  the  conditions  of  entry 
under  section  271(d)(3).  We  conclude, 
however,  that  the  procedural  aspects  of 
this  showing  are  best  addressed  in  our 
pending  proceeding  to  adopt  expedited 
complaint  procedures.  We  agree  with 
the  majority  of  commenters  and 
conclude  that,  beyond  the  duties  and 
obligations  discussed  elsewhere  in  this 
Order,  we  need  not  establish  at  this  time 
substantive  rules  that  would  define  the 
specific  legal  elements  of  a  claim  that  a 
BOC  has  failed  or  ceased  to  meet  the 
conditions  for  entry  under  section 
271(d)(3).  Although  we  recognize  that 
the  establishment  of  substantive 
standards  or  "bright  line"  tests  could 
assist  in  expediting  the  ultimate 
disposition  of  complaints  invoking  the 
90-day  statutory  resolution  deadline 
under  section  271(d)(6),  the  conditions 
for  entry  include  not  only  compliance 
with  the  section  272  requirements,  but 
also  satisfaction  of  the  requirements  of 
the  competitive  checklist  in  section 
271(c)(2)(B),  as  well  as  a  demonstration 
that  the  BOC  application  is  consistent 
with  the  public  interest,  convenience, 
and  necessity.  Given  the  widely  varying 
circumstances  that  may  arise  in  the 
context  of  complaints  alleging  failure  to 
meet  the  conditions  of  entry,  we 
conclude  that  it  is  best  to  determine  a 
BOC's  compliance  or  noncompliance 
with  these  requirements  on  the  basis  of 
concrete  facts  presented  in  particular 
cases,  rather  than  by  substantive  rule  in 
this  notice-and-comment  proceeding. 

For  these  same  reasons,  we  agree  with 
a  majority  of  the  commenters  that  it 
would  be  impractic:al  to  prescribe 
specific  evidentiary  standards  for 
establishing  violations  of  all  of  the 
substantive  requirements  contained  in 
the  competitive  che<:klist.  Just  as  the 
circumstances  that  arise  in  the  context 
of  271(d)(6)  complaints  are  likely  to 
vary  from  case  to  case,  so  too  will  the 
informatiotuiecessary  to  prove  or 
disprove  allegations  that  the  BOC  has 
ceased  to  meet  the  conditions  of  entry. 
We  note  as  a  general  matter  that, 
consistent  with  the  requirements  of  the 
APA.  the  Commission's  practice  in 
formal  complaint  proceedings  pursuant 
to  section  208  has  been  to  determine 
compliance  or  noncompliance  with  the 
Act  or  the  Commission's  rules  and 
orders  according  to  a  "preponderance  of 
the  evidence"  standard  of  proof.  Neither 
section  271  nor  its  legislative  history 
prescribe  a  different  standard  of  proof 
for  establishing  a  BOC's  failure  to  meet 
the  conditions  required  for  entry:  we 
conclude,  therefore,  that  this 
evidentiarv'  standard  applies  equally  to 
section  271(d)(6)  complaints.  In  the 


paragraphs  that  follow,  we  address 
related  issues  regarding  what  constitutes 
a  prima  facie  showing  that  a  BOC  has 
ceased  to  meet  one  or  more  of  the 
conditions  for  interLATA  entry  and 
whether  the  burden  of  proof  should 
shift  to  the  defendant  BOC  once  the 
complainant  makes  such  a  showing. 
Notwithstanding  the  existence  of  a 
prima  facie  showing  or  any  shift  in  the 
burden  of  production,  as  discussed 
below,  to  the  extent  that  a  complainant 
and  defendant  BOC  differ  over  the 
material  facts  underlying  a  .section 
271(d)(6)  complaint,  the  preponderance 
of  evidence  standard  will  guide  our 
ultimate  disposition  of  the  complaint. 

3.  Prima  Facie  Standard 

a.  Background.  We  sought  comment 
in  the  NPRM  on  what  constitutes  a 
prima  facie  showing  that  a  BOC  has 
ceased  to  meet  one  or  more  of  the 
condition.,  for  interLATA  entry.  We 
asked  parties  to  comment  on  whether  it 
is  enough  for  complainants  invoking  the 
expedited  complaint  procedures  under 
section  271(d)(6)(B)  to  plead,  along  with 
proper  supporting  evidence,  "facts 
which,  if  true,  are  sufficient  to 
constitute  a  violation  of  the  Act  or 
Commission  order  or  regulation"  in 
order  to  establish  a  prima  facie  showing 
that  the  BOC  has  ceased  to  meet  the 
conditions  for  approval  in  section 
271(d)(3). 

b.  Discussion.  We  conclude  that 
complainants  invoking  the  expedited 
complaint  procedures  of  section 
271(d)(6)(B)  must  plead,  along  with 
proper  supporting  evidence,  facts 
which,  if  true,  are  sufficient  to 
constitute  a  violation  of  the  Act  or 
Commission  order  or  regulation  in  order 
to  establish  a  prima  facie  showing  that 

a  BOC  has  ceased  to  meet  the  conditions 
for  entry.  Contrary  to  the  suggestion  of 
NYNEX  and  others,  we  did  not  propose 
in  our  NPRM  that  it  would  be  sufficient 
for  a  complainant  to  establish  a  prima 
facie  case  without  the  submission  of 
"proper  supporting  evidence."  Such  a 
showing  is  not  permissible  under  either 
our  present  pleading  requirements  or 
under  the  rules  we  propose  in  the 
Enforcement  NPRM,  61  FR  67978 
(December  26,  1996).  on  expedited 
complaint  procedures.  Under  our 
present  rules,  a  formal  complaint  is 
required  to  include  certain  categories  of 
information,  including  specific  facts  and 
legal  authorities  upon  which  the 
complaint  is  based.  In  addition,  a  formal 
complaint  must  identify  or  describe 
specifically  and  in  detail  the  carrier 
conduct  that  forms  the  basis  for  the 
complaint  as  well  as  the  nature  of  injury 
sustained.  Further,  in  our  Enforcement 
NPRM,  we  recently  proposed  to 
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augment  these  requirements  by 
requiring  that  a  formal  complaint 
include  facts  supported  by  relevant 
documentation  or  affidavits.  Under  our 
proposed  rules,  a  complainant  that  fails 
to  meet  these  pleadmg  requirements 
may  face  either  a  dismissal  of  the 
complaint  or  a  summarv  denial  of  the 
relief  sought.  Thus,  in  light  of  the 
pleading  requirements  that  presentiv 
e.xist.  as  well  as  those  proposed  in  the 
Enforcement  NPRM.  we  reject 
allegations  bv  some  commenters  that  the 
prima  facie  standard  we  are  adopting  in 
this  Order  will  violate  the  defendant's 
procedural  rights,  allow  a  (.omplainant 
to  file  only  a  "bare  notice-tvpe 
complaint."  or  invite  a  flood  of  fri\ol()us 
suits  designed  to  harass  the  BOCs. 

We  reject  the  recommendations  of 
AT&T  and  MCI  that  we  adopt  specific 
criteria  the  complainant  must 
demonstrate  in  order  to  establish  a 
prima  facie  showing.  As  we  stated 
above,  beyond  the  legal  and  evidentiary 
standards  established  in  this 
proceeding,  it  would  be  imprudent  for 
us,  at  this  time,  1o  attempt  to  propose  a 
comprehensive  list  of  the  showings  that 
complainants  will  be  required  to  make 
in  order  to  demonstrate  \iolations  of  the 
conditions  of  entry.  Rather,  we  find  it 
more  appropriate  to  establish  a 
generally  applicable  prima  facie 
standard  that  is  suitable  for  all 
complaints  in\oking  section  271(d)(6), 
not  just  those  alleging  specific 
violations  of  the  section  272 
requirements. 

4,  Burden-Shifting  and  Presumption  of 

Reasonableness 

a.  Background.  In  the  NPRM.  we 
sought  comment  on  whether  the  pro- 
competitive  goals  of  the  Aa  are 
advanced  by  shifting  the  ultimate 
burden  of  proof  from  the  complainant  to 
a  defendant  BOC.  not  just  m  complaints 
alleging  di.scrimination  under  section 
202(3),  but  in  all  complaints  alleging 
that  a  BOC  has  ceased  to  meet  anv  of  the 
conditions  for  its  approval  to  provide 
interLATA  services  under  section 
271(d)(3).  We  sought  comment 
specifically  on  whether  the  burden 
should  shift  to  the  defendant  BOC  once 
the  complainant  makes  a  prima  facie 
showing  that  a  BOC  has  ceased  to  meet 
the  conditions  of  section  271(d)(3). 

We  also  ob.served  in  the  N'PRM  that  in 
complaints  challenging  the  rates,  terms, 
and  conditions  of  non-dominant  carrier 
service  offerings  under  sections  201(b) 
and  202(a).  the  Commission  has 
effectively  established  a  rebuttable 
presumption  that  such  rates  and 
practices  are  lawfial.  We  tentatively 
concluded  that,  in  the  context  of 
complaints  alleging  that  a  BOC  has 


ceased  to  meet  the  conditions  required 
for  the  provision  of  in-region  interLATA 
services,  we  will  not  employ  a 
presumption  of  reasonableness  in  favor 
of  the  BOC  or  BOC  affiliate,  regardless 
of  whether  the  BOC  or  BOC  affiliate  is 
regulated  as  a  dominant  or  non- 
dominant  carrier. 

h  Discussion.  For  the  reasons  and  in 
the  manner  discussed  below,  we 
conclude  that  the  burden  of  production 
with  respect  to  an  issue  should  shift  to 
the  BOC  after  the  (.omplainant  has 
demonstrated  a  prima  facie  c:ase  that  a 
defendant  BOC  has  ceased  to  meet  the 
(  onditions  of  entry.  As  an  initial  matter, 
we  note  that  the  term  "burden  of  proor' 
has  historicallv  been  used  to  describe 
two  separate  but  related  concepts.  First, 
it  has  been  used  to  describe  the  burden 
oi  persuasion  with  respect  to  a 
particular  issue  which,  under  the 
traditional  view,  never  shifts  from  one 
party  to  the  other  at  any  stage  in  the 
proceeding.  Second,  it  has  been  used  to 
describe  the  burden  of  going  forward 
with  evidence  necessary  to  avoid  an 
adverse  decision  on  that  issue.  This 
burden  may  shift  back  and  forth 
between  the  parties.  Under  the  approach 
we  adopt  today,  the  burden  of 
production  or  coming  forward  with 
evidence  will  shift  to  the  defendant 
BOC  once  the  complainant  has 
established  a  prima  facie  case  that  the 
conditions  of  interLATA  entry  have 
been  violated.  In  other  words,  the 
defendant  BOC  will  have  an  affirmative 
obligation  to  produce  evidence  and 
arguments  ne<,essary  to  rebut  the 
complainant's  prima  facie  case  or  risk 
an  adverse  ruling.  The  (  omplainant. 
however,  will  have  the  ultimate  burden 
ot  persuasion  throughout  the 
proceeding:  that  is,  to  show  that  the 
"preponderance  of  the  evidence" 
produ(.ed  in  the  proceeding  weighs  in 
its  fa\or.  As  explained  more  fullv 
below,  shifting  the  burden  of  production 
to  the  defendant  BOC  once  a  prima  facie 
case  has  been  made  will  require  the 
party  most  likely  to  have  relevant 
information  in  its  possession  to  produce 
the  information  at  an  early  stage  in  the 
proceeding. 

Currently,  in  a  tvpical  complaint 
proceeding,  the  complainant  has  the 
burden  of  establishing  that  a  (  omnion 
carrier  has  violated  the  Communications 
Act  or  a  Commission  rule  or  order.  This 
burden  of  persuasion  does  not  shift  to 
the  defendant  carrier  at  any  time  in  the 
proceeding.  As  Sprint  observes, 
however,  in  view  of  the  statutory 
mandate  to  resoUe  section  271(d)(3) 
complaints  in  90  days,  the  Commission 
must  balance  the  need  for  expeditious 
resolution  of  the  <  omplaint  against  the 
need  to  develop  a  full  record.  We 


recognize,  as  do  many  (  ommenters.  that. 
even  though  some  information  ma>  be 
publicly  available,  in  manv  cases  the 
BOC  will  be  the  sole  possessor  of  certain 
information  relevant  to  the  disposition 
of  the  complainant's  case  Our  primary 
goal,  as  we  expressed  in  the  NPRM.  is' 
to  give  full  force  and  effect  to  the  pro- 
competitive  policies  underlying  section 
271(d)(6)  by  ensuring  the  full  and  fair 
resolution  of  complaints  challenging  a 
BOCs  compliance  with  the  conditions 
for  interLATA  entry  wKhin  the  statuton' 
90-day  period.  We  find  that  shifting  the 
burden  of  production  to  the  defendant 
BOC  after  a  prima  facie  showing  has 
been  made  by  the  complainant  will 
facilitate  our  abilitv  to  reach  this  goal. 

Further,  as  we  observed  in  the  NPRM, 
effective  enforcement  of  the  conditions 
of  interLATA  entry .  including  the 
separate  affdiate  and  nondiscrimination 
requirements  of  section  272.  is  critical 
to  ensuring  the  full  development  of 
competition  in  the  local  and 
interexchange  telecommunications 
markets.  Many  commenters  argue  that 
prompt  enforcement  of  these  conditions 
is  essential  not  only  to  ensure  the 
advent  of  true  competition,  but  also  to 
ensure  that  the  BOCs  take  the 
conditions  of  entry  seriously, 
particularly  after  they  enter'the  in- 
region  interLATA  market.  We  conclude 
that  shifting  the  burden  of  produtnion  to 
the  BOC  will  facilitate  the  detection  of 
anticompetitive  behavior  by  the  BOC 
and  will  enable  us  to  adjudit:ate 
expeditiously  complaints  alleging 
violations  of  section  271(d)(3).  Further, 
as  mentioned  above,  in  the  context  of  a 
complaint  proceeding.  BOCs  will  have 
an  affirmative  obligation  to  produce  all 
relevant  evidence  in  their  possession  to 
rebut  the  complainant's  claim  or  face  an 
adverse  ruling.  Shifting  the  burden  of 
production,  therefore,  may  ultimatelv 
reduce  the  number  of  complaints  filed 
against  the  BOCs  by  encouraging  them 
to  divulge  exculpatory  evidence  before 
enforcement  proceedings  begin. 

Many  commenters  that  support 
shifting  the  burden  of  proof  do  not 
specify  whether  they  advocate  shifting 
the  burden  of  persuasion  or  the  burden 
of  production.  It  is  evident  from  the 
context  of  some  comments,  however. 
that  a  fpw  commenters  support  a  shift  in 
the  burden  of  persuasion,  rather  than  a 
shift  in  the  burden  of  production.  In 
response  to  these  commenters.  we  find 
that  most  of  the  competitive  concerns 
they  raise  in  support  of  shifting  the 
burden  of  persuasion  are  more  than 
adequately  addressed  by  shifting  the 
burden  of  production.  For  example. 
>ome  parties  that  advocate  shifting  the 
burden  of  persuasion  argue  that 
complainants  frequently  will  require 


2966  Federal  Register  /  Vol.  62.  No.  13  /  Tuesday.  January  21.  1997  /  Rules  and  Regulations 


specific  information  that  is  within  the 
exclusive  possession  of  the  BOC  in 
order  to  substantiate  their  claim.  These 
parties  contend  that  requiring  the 
complainant  to  maintain  the  burden  of 
proof  would  result  in  needless, 
extensive  discovery,  and  shifting  the 
burden  will  give  BOCs  the  incentive  to 
produce  information  necessary  to 
resolve  the  complaint.  We  conclude  that 
rhese  concerns,  as  well  as  our  goal  of 
facilitating  the  full  and  fair  resolution  of 
claims  alleging  violations  of  the 
conditions  of  entry  within  the  statutory 
90-dav  period,  are  satisfied  without 
requiring  BOCs  to  prove  a  negative  in 
order  to  avoid  liability,  i.e..  to  prove,  by 
a  preponderance  ot  the  evidence,  that 
they  did  not  violate  the  conditions  of 
entry.  Further,  we  find  it  unnecessary  to 
address  most  of  the  BOCs'  arguments 
against  burden-shifting  because  they  are 
directed  against  shifting  the  ultimate 
burden  of  persuasion  rather  than  the 
burden  of  production. 

We  do  find  it  necessary,  however,  to 
respond  to  Ameritech's  argument  that 
informational  asymmetry  between  the 
complainant  and  defendant  is  best 
addressed  in  the  context  of  the 
discovery  process.  Ameritech  maintains 
that,  if  the  Commission's  discovery 
processes  are  too  cumbersome,  they 
ought  to  be  reformed  rather  than 
replaced  with  burden-shifting. 
Similarly,  other  commenters  propose 
various  procedural  requirements  that  we 
might  impose  to  enable  us  to  resolve 
complaints  within  the  90-day  statutory 
window.  Moreover,  a  few  commenters 
suggest  that  Alternative  Dispute 
Resolution  mav  be  another  mechanism 
bv  which  to  facilitate  resolution  of 
complaints  alleging  a  violation  of 
section  271(d)(3) 

In  response  to  these  arguments,  we 
note  that  purpose  of  the  Enforcement 
.VPRjVf  is  to  streamline  our  current 
procedures  and  pleading  requirements 
so  that  we  may  expedite  the  processing 
of  all  formal  complaints  and  resolve 
complaints  within  the  deadlines 
imnosed  bv  the  1996  .\ct.  We  therefore 
find  that  it  would  be  inadvisable  to 
attempt  to  establish  any  new  procedural 
rules  in  this  proceeding  Moreover,  as 
PacTel  points  out,  we  do  not  have  an 
adequate  record  on  which  to  base  any 
such  rules.  In  response  to  Ameritech, 
we  note  that  in  the  Enforcement  SPRM 
we  specifically  proposed  to  reform  our 
discoverv  process.  Specifically,  we 
sought  comment  on  a  range  of  options 
to  eliminate  or  modify^  the  discovery 
process,  including  prohibiting  discovery 
as  a  matter  of  right,  limiting  the  amount 
or  scope  of  discovery,  and  allowing  the 
state  to  set  timetables  for  completion  of 
discoverv  on  an  individual  case  basis. 


Bv  shifting  the  burden  of  production  to 
the  BOC  after  a  prima  facie  showing  has 
been  made  by  the  complainant,  we  are 
ensuring  that  information  relevant  to  the 
complainant's  claim  is  disclosed  early 
in  the  process,  and  thereby  providing 
the  Commission  a  sufficient  record  on 
which  to  make  a  decision,  even  in  the 
potential  absence  of  traditional 
discovery. 

Finally,  we  affirm  our  tentative 
conclusion  that,  in  the  context  of 
complaints  alleging  that  a  BOC  has 
ceased  to  meet  the  conditions  required 
for  the  provision  of  in-region  interLATA 
services,  we  will  not  employ  a 
presumption  of  reasonableness  in  favor 
of  the  BOC  or  BOC  affiliate,  regardless 
of  whether  the  BOC  or  BOC  affiliate  is 
regulated  as  a  dominant  or  non- 
dominant  carrier.  The  presumption  of 
lawfulness  given  to  nondominant  carrier 
rates  and  practices  is  employed  in  the 
context  of  complaints  alleging  violations 
of  sections  201(b)  and  202(b),  where  the 
complaint  must  demonstrate  that  the 
defendant's  rates  and  practices  are 
"unjust  and  unreasonable."  We  agree 
with  MCI  that  a  presumption  of 
reasonableness  is  an  irrelevant  concept 
in  the  context  of  complaints  alleging 
violations  of  the  conditions  of 
interLATA  approval  in  section 
271(d)(3).  particularly  given  our 
interpretation  of  section  272(c)(1)  as  an 
unqualified  prohibition  on 
discrimination. 

5.  Enforcement  Measures  under  Section 
271(d)(6)(A) 

a.  Background.  Section  271(d)(6)(A) 
provides  that  if,  at  any  time  after 
approval  of  a  BOC  application,  the 
Commission  determines  that  the  BOC 
has  ceased  to  meet  any  of  the  conditions 
of  its  approval  to  provide  interL-\TA 
services,  the  Commission  may,  after 
notice  and  opportunity  for  a  hearing;  (1) 
Issue  an  order  to  the  BOC  to  'correct  the 
deficiency"  (2)  impose  a  penalty 
pursuant  to  Title  V;  or  (3)  suspend  and 
revoke  the  BOC's  approval  to  provide 
in-region  interLATA  services. 

In  the  NPRM.  we  tentatively 
concluded  that  we  will  follow  the 
procedures  set  forth  in  Title  V  to  impose 
Title  V  penalties,  including  forfeitures, 
under  section  271(d)(6)(A),  As  to  the 
non- forfeiture  enforcement  measures. 
we  sought  comment  on  whether  the 
Commission  should  exercise  its 
enforcement  discretion  and  impose 
these  sanctions  on  an  individual  case 
basis,  or  whether  we  should  establish 
specific  legal  and  evidentiary  standards 
for  each  type  of  sanction.  Further,  we 
sought  comment  on  the  appropriate 
"notice  and  opportunity  for  a  hearing" 
for  the  imposition  of  these  non- 


forfeiture sanctions,  both  in  the  context 
of  a  complaint  proceeding  and  on  the 
Commission's  own  motion.  We 
interpreted  "opportunity  for  hearing" 
not  to  require  a  trial-type  hearing  before 
an  Administrative  Law  Judge  (ALJ).  We 
also  tentatively  concluded  that 
Congress,  by  imposing  a  90-day 
deadline  for  complaints,  did  not  intend 
to  afford  the  BOC  trial-type  hearings  in 
enforcement  proceedings  pursuant  to 
section  271(d). 

fa.  Discussion.  We  affirm  our  tentative 
conclusion  that  we  will  follow  the 
procedures  set  forth  in  Title  V  to  impose 
Title  V  penalties  in  enforcement  actions 
alleging  violations  of  the  conditions  of 
entry  under  section  271(d)(3).  As  to 
non-forfeiture  enforcement  measures, 
we  conclude  that  it  is  impractical,  at 
this  point  in  time,  to  prescribe  the 
specific  elements  and  factors  that  would 
warrant  issuance  ot  an  order  to  "correct 
the  deficiency"  or  an  order  suspending 
or  revoking  a  BOC's  approval  to  provide 
in-region  interLATA  service.  We  agree 
with  AT&T  that  to  do  so  would  limit  our 
remedial  fiexibility.  Nor  do  we  find  it 
appropriate  to  establish  specific 
evidentiary  standards;  rather,  our 
determination  of  which  non-forfeiture 
measure  to  impose  will  depend  on  the 
specific  facts  and  circumstances 
presented  in  a  particular  case.  We  find, 
nevertheless,  that  a  BOC  will  have  a  full 
and  fair  opportunity  to  submit  evidence 
and  arguments  challenging  the 
imposition  of  a  prescribed  sanction 
within  the  statutory  90-day  period. 

We  conclude  that  the  phrase 
"opportunity  for  hearing"  in  section 
271(d)(6)(A)  does  not  require  a  trial-type 
hearing  before  an  ALJ  prior  to  the 
imposition  of  non-forfeiture 
enforcement  measures.  Although  we 
recognize,  as  PacTel  and  USTA  suggest, 
that  hearings  may  be  necessary  to 
resolve  material  questions  of  fact,  such 
as  when  oral  testimony  or  cross- 
examination  is  required,  we  do  not 
agree  that  trial-type  hearings  before  an 
ALJ  are  required  before  the  Commission 
imposes  any  non-forfeiture  sanction.  We 
find  instead  that,  regardless  of  whether 
the  Commission  is  imposing  a  non- 
forfeiture sanction  in  a  proceeding 
commenced  on  its  own  motion  or  in  the 
context  of  a  complaint  proceeding,  the 
Commission  can  satisfy  the  hearing 
requirement  of  section  271(d)(6)(A) 
through  written  submissions  rather  than 
oral  testimony.  Finally,  we  affirm  our 
tentative  conclusion  that  Congress,  by 
imposing  a  90-day  deadline  for 
complaints,  did  not  intend  to  afford 
BOCs  trial-type  hearings  in  all 
enforcement  proceedings  pursuant  to 
section  271(d)(6)(B). 
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X.  Final  Regulatory  Flexibility 
Certification 

The  Commission  certified  in  the 
NPRM  that  the  proposed  rules  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  proposed  rules  did  not 
pertain  to  small  entities.  Written  public 
comment  was  requested  on  this 
proposed  certification,  and  only  one 
comment  was  received.  For  the  reasons 
stated  below,  we  certify  that  the  rules 
adopted  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  conforms  to  the 
Regulatory'  Flexibihty  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory-  Enforcement  Fairness  Act  of 
1996  (SBREFA). 

The  RFA  incorporates  the  definition 
of  small  business  concerns  set  forth  in 
15  U.S.C.  §  632  (small  business  concerns 
are  independently  owned  and  operated, 
not  dominant  in  their  field  of 
operations,  and  meet  any  additional 
criteria  established  by  the  Small 
Business  Administration  (SBA)).  The 
rules  we  adopt  in  this  Order  implement 
the  non-accounting  separate  affiliate 
and  nondiscrimination  provisions  of 
sections  271  and  272  of  the  Act,  and 
will  apply  to  the  BOCs  when  they  enter 
previously  restricted  markets.  The 
NPRM  stated  that,  because  BOCs  are 
dominant  in  their  field  of  operations, 
they  are  by  definition  not  small  entities 
and  therefore  no  regulatory  flexibility 
analysis  is  required.  We  now  note  as 
well  that  none  of  the  BOCs  is  a  small 
entity  because  each  BOC  is  an  affiliate 
of  a  Regional  Holding  Company  (RHC). 
and  all  of  the  BOCs  or  their  RHCs  have 
more  than  1,500  employees.  The  order 
also  clarifies  the  joint  marketing 
restrictions  that  will  applv  to  the 
nation's  largest  interexchange  carriers 
for  an  interim  period  pursuant  to 
section  271.  The  most  recent  data  shows 
that  only  AT&T.  MCI.  and  Sprint  meet 
the  statutory  threshold.  Moreover,  these 
carriers  are  not  small  entities  under  the 
SBA  definition  because  each  has  more 
than  1,500  employees. 

NTCA  contends  that  small  incumbent 
LECs  should  be  considered  small 
entities  under  the  SBA's  definition,  and 
therefore,  the  basis  of  the  proposed 
certification  was  incorrect.  The 
certification  contained  in  the  NPRM 
applied  both  to  our  proposed  rules 
implementing  sections  271  and  272  and 
to  our  proposed  rules  addressing  LEC 
interexchange  ser\ices.  This  Order 
implements  only  sections  271  and  272, 
and,  as  we  have  indicated,  affects  only 
the  BOCs,  AT&T,  MCI  and  Sprint. 
NTCA's  arguments  concerning  small 


incumbent  LECs  are  not  relevant  to  this 
Order,  therefore,  and  will  be  addressed 
in  a  separate  Order  in  this  docket. 

We  therefore  certifw  pursuant  to 
section  605(b)  of  the  RFA.  that  the  rules 
adopted  in  this  order  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  shall  provide  a  copy  of 
this  certification  to  the  Chief  Counsel 
for  Advocacy  of  the  SBA,  and  include 
it  in  the  report  to  Congress  pursuant  to 
the  SBREFA.  The  certification  will  also 
be  published  in  the  Federal  Register. 

Report  to  Congress.  The  Commission 
shall  send  a  copy  of  this  FRFA,  along 
with  this  Order,  in  a  report  to  Congress 
pursuant  to  the  SBREFA,  5  U.S  C. 
§  801(a)(1)(A).  A  copy  of  this  FRFA  will 
also  be  published  in  the  Federal 
Register. 

XI.  Ordering  Clauses 

Accordingly.  It  is  Ordered  that 
pursuant  to  sections  1.  2,  4.  201-205. 
215,  218,  220,  271,  272,  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  §§  151.  152.  154, 
201-205, 215,  218,  220,  271.  2-2.  and 
303(r)  the  REPORT  AND  ORDER  IS 
ADOPTED,  effective  30  days  after 
publication  of  a  summary  in  the  Federal 
Register.  The  collections  of  mformation 
contained  within  are  contingent  upon 
approval  by  the  Office  of  Management 
and  Budget. 

It  is  further  Ordered  that  the  MPS 
Petition  to  Consolidate  Proceedings  in 
CC  Docket  Nos.  96-149,  85-229,  90- 
623,  95-20,  and  CCBPol  96-09  filed  on 
|u!y  25,  1996  is  DENIED 

It  is  further  Ordered  that  Part  53  of  the 
Commission's  Rules.  47  CFR  §53  is 
ADDED  as  set  forth  below. 

List  of  Subjects  in  47  CFR  Part  53 

Bell  Operating  Companies, 
Communications  common  carriers, 
InterLATA  ser\ices.  Separate  affiliate 
safeguards.  Telephone. 

Federal  Communications  Commission. 
VVilliam  F.  Caton, 

Ai  ting  Serrpfan 


Subpart  B— Bell  Operating  Company  Entry 
into  InterLATA  Services 

S3  U)l     luint  marketing  of  lcx;al  and  long 
distance  services  by  interL.MA  carriers. 

Subpart  C— Separate  Affiliate;  Safeguards 


Rule  Changes 

Part  53  of  Title  47  of  the  Code  of 
Federal  Regulations  is  added  to  read  as 
follows: 

PART  53— SPECIAL  PROVISIONS 
CONCERNING  BELL  OPERATING 
COMPANIES 

Subpart  A — General  Information 

Sec. 

53  1     Basis  and  purpose. 

53.3    Terms  and  definitions. 


53.201     Services  for  whicti  a  section  272 

affiliate  is  required 
53  203     .Stnictura!  and  transactional 

requirements- 
53  205     Fulfillment  of  certain  requests. 

IReservedl 
53.207     Successor  or  assign. 

Subpart  D — Manufacturing  by  Bell 
Operating  Companies 

53.301     iRpservedl 

Subpart  E— Electronic  Publishing  by  Bell 
Operating  Companies 

5.1  401     |Reser\pdi 

Subpart  F— Alarm  Monitoring  Services 

53  501  IReservedl 

Authority:  Sections  1-5.  7.  201-05  218. 
251    253,  271-75.  48  Stat   1070.  as  amended. 
1077,  47  I'.S.C.  151-55.  157.  201-05   218, 
251.  253,  271-75.  unless  otfiervk'ise  noted. 

Subpart  A— General  Information. 

§  53.1     Basis  and  purpose. 

(a)  Basis.  The  rules  in  this  part  are 
issued  pursuant  to  the  Communu.ations 
Act  of  1934.  as  amended. 

(bl  Purpose  The  purpose  of  the  rules 
in  this  part  is  to  implement  sections  271 
and  272  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C  271  and 
272 

§  53.3    Terms  and  definitions. 

Terms  used  in  this  part  have  the 
following  meanings: 

Act  The  .\l:\  means  the 

Communications  Act  of  1934.  as 
amended. 

Affiliate.  An  affiliate  is  a  person  that 
(directly  or  indirectiv)  owns  or  controls, 
is  owned  or  controlled  bv.  or  is  under 
common  ownership  or  control  with, 
another  person.  For  purposes  of  this 
part,  the  term  "own"  means  to  own  an 
equitv  interest  (or  the  equivalent 
thereof)  of  more  than  10  percent. 

AT&T  Consent  Decree.  The  AT&T 
Consent  Decree  is  the  order  entered 
August  24.  19H2.  in  the  antitrust  action 
styled  United  States  \.  Western  Electric. 
Civil  Action  No,  82-0192.  in  the  United 
States  District  Court  for  the  District  of 
Columbia,  and  anv  judgment  or  order 
with  respect  to  such  action  entered  on 
or  after  August  24,  1982 

Bell  Operating  Cnmpnnv  IBOCI.  The 
term  Bell  npernting  company 

(1)  Means  any  of  the  following 
companies:  Bell  Telephone  Companv  of 
Nevada,  Illinois  Bell  Telephone 
Company,  Indiana  Bell  Telephone 
Company,  hn  orporated,  Michigan  Bell 
Telephone  Company.  New  England 
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Telephone  and  Telegraph  Company. 
New  Jersey  Bell  Telephone  Company. 
New  York  Telephone  Company.  U  S 
West  Communications  Company,  South 
Central  Bell  Telephone  Company, 
Southern  Bell  Telephone  and  Telegraph 
Company,  Southwestern  Bell  Telephone 
Company,  The  Bell  Telephone  Company 
of  Pennsylvania,  The  Chesapeake  and 
Potomac  Telephone  Company.  The 
Chesapeake  and  Potomac  Telephone 
Company  of  Maryland.  The  Chesapeake 
and  Potomac  Telephone  Company  of 
Virginia,  The  Chesapeake  and  Potomac 
Telephone  Company  of  West  Virginia. 
The  Diamond  State  Telephone 
Company,  The  Ohio  Bell  Telephone 
Company,  The  Pacific  Telephone  and 
Telegraph  Company,  or  Wisconsin 
Telephone  Company;  and 

(2)  Includes  any  successor  or  assign  of 
any  such  company  that  provides 
wireline  telephone  exchange  service; 
but 

(3)  Does  not  include  an  affiliate  of  any 
such  company,  other  than  an  affiliate 
described  in  paragraphs  (1)  or  (2)  of  this 
definition. 

In-Region  InterL^TA  service.  In- 
region  interLATA  service  is  interLATA 
service  that  originates  in  any  of  a  BOC's 
in-region  states,  which  are  the  states  in 
which  the  BOC  or  any  of  its  affiliates 
was  authorized  to  provide  wireline 
telephone  exchange  service  pursuant  to 
the  reorganization  plan  approved  under 
the  AT&T  Consent  De<::ree.  as  in  effect 
on  February  7,  1996.  For  the  purposes 
of  this  part,  800  service,  private  line 
service,  or  equivalent  services  that 
terminate  in  a  BOC's  in-region  state  and 
allow  the  called  party  to  determine  the 
interLATA  carrier  are  considered  to  be 
in-region  interLATA  serv  ice. 

InterLATA  Information  Service.  An 
interLATA  information  service  is  an 
information  service  that  incorporates  as 
a  necessary,  bundled  element  an 
interLATA  telecommunications 
transmission  component,  provided  to 
the  customer  for  a  single  charge. 

InterLATA  Service  .An  interL'^TA 
service  is  a  serv  ice  that  involves 
telecommunications  between  a  point 
located  in  a  LATA  and  a  point  located 
outside  such  area.  The  term   "■nterLATA 
service"  includes  both  interLATA 
telecommunications  services  and 
interLATA  information  services. 

Local  Access  and  Transport  .Area 
ILATAj.  A  LATA  is  a  contiguous 
geographic  area: 

(1)  Established  before  February  8, 
1996  by  a  BOC  such  that  no  exchange 
area  includes  points  within  more  than 
one  metropolitan  statistical  area, 
consolidated  metropolitan  statistical 
area,  or  state,  except  as  expressly 


permitted  under  the  AT&T  Consent 
Decree:  or 

(2)  Established  or  modified  by  a  BOC 
after  February  8,  1996  and  approved  by 
the  Commission. 

Local  Exchange  Carrier  (LECj.  A  LEC 
is  any  person  that  is  engaged  in  the 
provision  of  telephone  exchange  service 
or  exchange  access.  Such  term  does  not 
include  a  person  insofar  as  such  person 
is  engaged  in  the  provision  of 
commercial  mobile  service  under 
section  332(c)  of  the  Act,  except  to  the 
extent  that  the  Commission  finds  that 
such  service  should  be  included  in  the 
definition  of  such  term. 

Oiit-of-Region  InterLATA  service.  Out- 
of -region  interLATA  service  is 
interLATA  service  that  originates 
outside  a  BOC's  in-region  states. 

Section  272  affiliate.  A  section  272 
affiliate  is  a  BOC  affiliate  that  complies 
with  the  separate  affiliate  requirements 
of  section  272(b)  of  the  Act  and  the 
regulations  contained  in  this  part. 

Subpart  B — Bell  Operating  Company 
Entry  Into  InterLATA  Services 

§  53.101    Joint  marketing  of  local  and  long 
distance  services  by  InterLATA  carriers. 

(a)  Until  a  BOC  is  authorized  pursuant 
to  section  271(d)  of  the  Act  to  provide 
interLATA  services  in  an  in-region 
State,  or  until  February  8,  1999, 
whichever  is  earlier,  a 
telecommunications  carrier  that  serves 
greater  than  5  percent  of  the  Nation's 
presubscribed  access  lines  may  not 
jointly  market  in  such  State  telephone 
exchange  service  obtained  from  such 
company  pursuant  to  section  251(c)(4) 
of  the  .Act  with  interLAT.A  services 
offered  by  that  telecommunications 
carrier. 

(b)  For  purposes  of  applying  section 
271(e)  of  th'j  Act.  telecommunications 
carriers  described  in  paragraph  (a)  of 
this  section  may  not: 

(1)  Market  interLATA  services  and 
BOC  resold  local  exchange  services 
through  a  "single  transaction."  For 
purposes  of  this  section,  we  define  a 
"single  transaction"  to  include  the  use 
of  the  same  sales  agent  to  market  both 
products  to  the  same  customer  during  a 
single  communication; 

(2)  Offer  interLATA  services  and  BOC 
resold  local  exchange  services  as  a 
bundled  package  under  an  integrated 
pricing  schedule. 

(c)  If  a  telecommunications  carrier 
described  in  paragraph  (a)  of  this 
section  advertises  the  availability  of 
interLATA  services  and  local  exchange 
services  purchased  from  a  BOC  for 
resale  in  a  single  advertisement,  such 
telecommunications  carrier  shall  not 
mislead  the  public  by  stating  or 


implying  that  such  carrier  may  offer 
bundled  packages  of  interLATA  service 
and  BOC  local  exchange  service 
purchased  for  resale,  or  that  it  can 
provide  both  services  through  a  single 
transaction. 

Subpart  C — Separate  Affiliate; 
Safeguards 

§  53.201    Services  for  which  a  section  272 
affiliate  is  required. 

For  the  purposes  of  applying  section 
272(a)(2)  of  the  Act: 

(a)  Previously  authorized  activities. 
When  providing  previously  authorized 
activities  described  in  section  271(f)  of 
the  Act,  a  BOC  shall  comply  with  the 
following: 

(1)  A  BOC  shall  provide  previously 
authorized  interLATA  information 
services  and  manufacturing  activities 
through  a  section  272  affiliate  no  later 
than  February  8,  1997. 

(2)  A  BOC  shall  provide  previously 
authorized  interLATA 
telecommunications  services  in 
accordance  with  the  terms  and 
conditions  of  the  orders  entered  by  the 
United  States  District  Court  for  the 
District  of  Columbia  pursuant  to  section 
VII  or  VIII(C)  of  the  AT&T  Consent 
Decree  that  authorized  such  services. 

(b)  InterLATA  information  services.  A 
BOC  shall  provide  an  interLATA 
information  service  through  a  section 
272  affiliate  when  it  provides  the 
interLATA  telecommunications 
transmission  component  of  the  service 
either  over  its  own  facilities,  or  by 
reselling  the  interLATA 
telecommunications  services  of  an 
interexchange  provider. 

(c)  Out-of-region  interLATA 
information  ser\'ices.  A  BOC  shall 
provide  out-of-region  interLATA 
information  services  through  a  section 
272  affiliate. 

§  53.203    Structural  and  transactional 
requirements. 

(a)  Operational  independence. 

(1)  A  section  272  affiliate  and  the  BOC 
of  which  it  is  an  affiliate  shall  not 
jointly  own  transmission  and  switching 
facilities  or  the  land  and  buildings 
where  those  facilities  are  located. 

(2)  A  section  272  affiliate  shall  not 
perform  any  operating,  installation,  or 
maintenance  functions  associated  with 
facilities  owned  by  the  BOC  of  which  it 
is  an  affiliate. 

(3)  A  BOC  or  BOC  affiliate,  other  than 
the  section  272  affiliate  itself,  shall  not 
perform  any  operating,  installation,  or 
maintenance  functions  associated  with 
facilities  that  the  BOC's  section  272 
affiliate  owns  or  leases  from  a  provider 
other  than  the  BOC. 


UMI 
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(b)  Separate  books,  records,  and 
accounts.  A  section  272  affiliate  shall 
maintain  books,  records,  and  accounts, 
which  shall  be  separate  from  the  books, 
records,  and  accounts  maintained  by  the 
BOC  of  which  it  is  an  affiliate. 

(c)  Separate  officers,  directors,  and 
employees.  A  section  272  affiliate  shall 
have  separate  officers,  directors,  and 
employees  from  the  BOC  of  which  it  is 
an  affiliate. 

(d)  Credit  arrangements.  A  section 
272  affihate  shall  not  obtain  credit 
under  any  arrangement  that  would 
permit  a  creditor,  upon  default,  to  have 
recourse  to  the  assets  of  the  BOC  of 
which  it  is  an  affiliate. 

(e)  Arm's-length  transactions.  A 
section  272  affiHate  shall  conduct  all 
transactions  with  the  BOC  of  which  it  is 
an  affiliate  on  an  arm's  length  basis, 
pursuant  to  the  accounting  rules 
described  in  §  32.27  of  this  chapter, 
with  any  such  transactions  reduced  to 
writing  and  available  for  public 
inspection. 

§  53.205    Fulfillment  of  certain  requests. 
[Reserved] 

§  53.207    Successor  or  assign. 

If  a  BOC  transfers  to  an  unaffiliated 
entity  ownership  of  any  network 
elements  that  must  be  provided  on  an 
unbundled  basis  pursuant  to  section 
251(c)(3)  of  the  Act.  such  entity  will  be 
deemed  to  be  an  "assign"  of  the  BOC 
under  section  3(4)  of  the  Act  with 
respect  to  such  transferred  network 
elements.  A  BOC  affiliate  shall  not  be 
deemed  a  "successor  or  assign"  of  a 
BOC  solely  because  it  obtains  network 
elements  from  the  BOC  pursuant  to 
section  251(c)(3)  of  the  Act. 

Subpart  D— Manufacturing  by  Bdl 
Operating  Companies 


§53.301    [Reserved] 

Subpart  E— Electronic  Publishing  by 
Bell  Operating  Companies 

§53.401    [Reserved] 

Subpart  F— Alarm  Monitoring  Services 

§53.501    [Reserved] 

|FR  Doc.  97-1390  Filed  1-17-97;  8:45  am] 
BILUNG  CODE  6712-01-P 


47  CFR  Part  73 

[MM  Docitet  No.  96-105;  RM-fi793  and  RM- 
8852] 

Radio  Broadcasting  Services;  Ely, 
Hermantown  &  ^ne  City,  MN  and 
Siren,  Wl 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  Action  in  this  document 
substitutes  Channel  221C3  for  Channel 
221A  at  Hermantown.  Minnesota,  in 
response  to  a  petition  filed  by  Harbor 
Broadcasting,  Inc.  See  61  PR "24262.  Mav 
14,  1996.  In  accordance  with  Section 
1.420(g)  of  the  Commission's  Rules  we 
shall  also  modify  the  construction 
permit  for  Channel  221A  to  specify 
operation  on  Channel  221C3.  The' 
coordinates  for  Channel  221C3  are  46- 
49-30  and  92-17-00.  To  accommodate 
the  upgrade  at  Hermantown.  we  shall 
substitute  Channel  233A  for  Channel 
221  A.  Ely.  Minnesota,  at  coordinates 
47-53-40  and  91-51-50.  and  modif\- 
the  construction  permit  for  Station 
VVELY-FM  accordingly.  We  shall  also 
substitute  Channel  26'5A  for  Channel 
221A  at  Pine  City.  Miimesota.  at 
coordinates  45-54-07  and  92-57-25. 
and  modify  the  license  for  Station 
WCMP-FM  accordingly.  In  response  to  a 
counterproposal  filed  by  Badger 
Broadcasting  Corporation,  we  shall  allot 
Channel  289A  to  Siren.  Wisconsin,  at 
coordinates  45-50-56  and  92-27-13. 
There  is  a  site  restriction  8  kilometers  (5 
miles)  northwest  of  the  community 
Canadian  concurrence  has  been 
obtained  for  each  of  the  above 
allotments.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  Februarv-  24.  1997.  The 
window  period  for  filing  applications 
for  Channel  289A  at  Siren.  Wisconsin, 
will  open  on  Februar\'  24.  1997,  and 
close  on  March  27,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-105. 
adopted  January  3.  1997.  and  released 
January  10.  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington.  IX.  The 
complete  text  of  this  decision  mav  also 
be  purchased  from  the  Commission  s 
copy  contractors.  International 
Transcription  Services.  Inc.,  2100  M 


Street.  NW  ,  Suite  140.  Washington.  DC. 
20037. (202)857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 
Part  73ofTitle47oftheCodeof 
Federal  Regulations  is  amended  as 

follows: 

PART  7a— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

.Authority;  Sees.  303.  48  Stat  .  as  amended 
1082.  47  US  C  154.  as  amended. 

§73.202    [Amended] 

2  Section  73.202(b),  the  Table  of  FM 
.-Mlotments  under  Minnesota,  is 
amended  by  removing  Channel  22 1,^ 
and  adding  Channel  233A  at  Ely. 
removing  Channel  221. A  and  adding 
Channel  221C3  at  Hermantown.  and 
removing  Channel  221A  and  adding 
Channel  265A  at  Pine  Citv. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  bv  adding  Siren.  Channel 
289A. 

Federal  Communications  Commission. 
iohn  A.  Karousos, 

Chief.  Allocations  Branch.  Po!ic\  and  Rules 

Division.  Mass  Media  Bureau 

IFRDoc   97-1095  Filed  1-1--97.  8:45  am) 

BILLING  CODE  8712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-134;  RM  8679,  8720] 

Radio  Broadcasting  Services;  Sanford, 
Robbins,  NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  grants  a 
counterproposal  allotting  Channel  276.-\ 
at  Robbins.  North  Carolina,  as  the 
community's  first  local  aural 
transmission  service  at  the  request  of 
WWGP  Broadcasting  Corp.  See  60  FR 
44003  (August  24.  1995)  This  document 
also  denies  a  petition  for  rule  making 
filed  by  Woolstone  Corporation 
requesting  allotment  of  Channel  276A  at 
Sanford,  North  Carolina  and  an 
alternative  proposal  filed  bv  WWGP 
Broadcasting  requesting  substitution  of 
Channel  276A  for  Channel  288.A  at 
Sanford.  deletion  of  Channel  288A  from 
FM  Table  of  Allotments,  and 
modification  of  license  of  Station 
VVFJA(FM)  to  specif)-  Channel  276A. 
Channel  2  76 A  can  be  allotted  at  Robbms 
without  a  site  restriction  at  coordinates 
35-25-48  and  79-34-48. 
DATES:  Effective  February  24.  1997  The 
window  period  for  filing  applications 
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for  Channel  276A  at  Robbins,  North 
Carolina,  will  open  on  February  24. 
1997,  and  close  on  March  27,  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley.  Mass  Media 
Bureau,  (202)  418-2130  Questions 
related  to  the  window  application  filing 
process  for  Channel  276A  at  Robbins, 
North  Carolina,  should  be  addressed  to 
the  Audio  Servu.es  Division,  (202)  418- 
2700 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-134, 
adopted  January  3,  1997  and  released 
January  10,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copyuig  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NVV. 
Washington  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commissions  copy 
contractors.  International  Transcription 
Service,  Inc..  (202)  8,57-3800,  2100  M 
Street,  NVV,.  Suite  140.  Washington, 
D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1,  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees  303,  48  Stat.,  as  amended, 
1082.  47  r'sc:.  154.  a,s  amended. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  bv  adding  Robbins.  Channel 
276A. 

Federal  ("ommunications  Commission, 

|ohn  A  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

iPR  Dot    97-1098  Filed  1-17-97;  8;45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  107  and  171 

[Docket  No.  HM-207F;  Amdt.  Nos.  107-40; 
171-152] 

RIN2137-AC96 

Hazardous  Materials  Regulations; 
Penalty  Guidelines 

AGENCY:  Research  and  Special  Programs 
.\dministration  (RSPA).  DOT. 


ACTION:  Final  rule. 


SUMMARY:  In  this  final  rule,  RSPA  is 
increasing  the  maximum  civil  penalty, 
from  $25,000  to  $27,500,  for  a  knowing 
violation  of  Federal  hazardous  materials 
transportation  law  or  the  Hazardous 
Materials  Regulations.  KSPA  is  also 
publishing  revised  baseline  assessments 
for  frequently  cited  violations  of  the 
Hazardous  Materials  Regulations,  in 
order  to  provide  the  regulated 
community  and  the  general  public  with 
more  current  information  on  RSPA's 
hazardous  material  penalty  assessment 
process.  These  revisions  to  RSPA's 
baseline  penalty  as.sessments  consider 
the  increase  in  the  maximum  civil 
penaltv  to  $27,500. 
EFFECTIVE  DATE:  This  rule  is  effective 
January  21,  1997, 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  O'Connell,  Jr  ,  Office  of  Hazardous 
Materials  Enforcement,  (202)  36fi^700: 
or  Edward  H.  Bonekemper.  111.  Office  of 
the  Chief  Counsel,  (202)  366^400, 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  400  Seventh  Street, 
SW..  Washington.  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Increase  in  .Maximum  Penalty 

Under  Section  4  of  the  Federal  Civil 
Penalties  Inflation  Act  of  1990  (the  Act). 
28  U.S.C.  2461  note,  as  amended  by  the 
Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134).  all  Federal 
agencies  mu.st  adjust  civil  penalties  they 
administer  to  consider  the  effects  of 
inflation.  These  adjustments  were  to  be 
made  no  later  than  October  23.  1996, 
and  must  be  made  at  least  once  every  4 
years  thereafter,  and  must  be  published 
in  the  Federal  Register.  A  formula  for 
determining  the  amount  of  a  periodic 
adjustment  in  civil  penalty  amounts  is 
set  forth  in  Section  5  of  the  Act; 
however,  the  1996  amendment  provided 
that  the  initial  adjustment  may  not 
exceed  10  percent.  Anv  increased  civil 
penalty  amount  applies  only  to 
violations  that  occur  after  the  date  the 
increase  takes  effect. 

The  Credit  and  Debt  Management 
Division  of  the  Department  o!  the 
Treasury's  Financial  Management 
Service  has  calculated  that  the  new 
maximum  civil  penalty  for  a  knowing 
violation  of  the  Federal  hazardous 
material  transportation  law.  49  U.S.C. 
5101  et  seq.  or  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  Parts  171- 
180.  is  $27,500.  To  carry  out  the 
statutory  mandate.  RSPA  is  adding  a 
new  §  171.1(c)  to  the  HMR  specifying 
that  the  maximum  civil  penalty  for 
violations  of  the  Federal  hazardous 


materials  transportation  law  or  the 
HMR,  that  occur  after  January  21,  1997. 
is  $27,500.  RSPA  is  also  amending  the 
references  to  the  maximum  civil  penalty 
in  §  107.329  and  Appendix  A  to  Part 
107,  subpart  D,  to  set  forth  the  increased 
maximum  civil  penalty  applicable  to 
violations  that  occur  after  January  21, 
1997.  In  a  future  rulemaking,  RSPA  will 
propose  changes  to  other  sections  of  the 
HMR  that  refer  to  the  maximum  civil 
penalty. 

There  is  no  change  in  the  statutory 
minimum  $250  civil  penalty  for  a 
knowing  violation  of  the  Federal 
hazardous  material  transportation  lavC 
or  HMR. 

II.  Revisions  to  Civil  Penalty  Baseline 
Guidelines 

On  March  6.  1995.  RSPA  pubHshed 
its  hazardous  material  transportation 
enforcement  civil  penalty  guidelines  as 
Appendix  A  to  49  CFR  Part  107.  subpart 
D,  in  response  to  a  request  contained  in 
Senate  Report  103-150  that 
accompanied  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  of  1994.  See  Docket 
No.  HM-207D.  60  FR  12139.  Publication 
of  these  guidelines  provides  the 
regulated  community  and  the  general 
public  with  information  concerning  the 
manner  in  which  RSPA  generally  begins 
its  hazmat  penalty  assessment  process 
and  the  types  of  information  that 
respondents  in  enforcement  cases 
should  provide  to  justify  reductioh  of 
proposed  penalties. 

At  that  time.  RSPA  explained  that  its 
enforcement  personnel  and  attorneys 
use  these  guidelines  as  a  panial  means 
of  determining  a  baseline  civil  penalty, 
for  selected  violations  of  the  HMR  or  the 
Federal  hazardous  material 
transportation  law.  RSPA  also  explained 
that  the  penalty  guidelines  are 
periodically  updated  and  were  being 
published  as  they  existed  on  January  18, 
1995.  As  a  general  statement  of  agency 
policy  and  practice,  these  guidelines  are 
informational,  impose  no  requirements, 
are  not  finally  determinative  of  any 
issues  or  rights,  and  do  not  have  the 
force  of  law.  For  a  further  discussion  of 
the  nature  and  RSPA's  use  of  these 
penalty  guidelines,  as  a  statement  of 
agency  policy  for  which  no  notice  of 
proposed  rulemaking  is  necessary, 
please  see  the  preamble  of  the  March  6. 
1995  final  rule.  60  FR  12139^0. 

This  final  rule  publishes  revisions 
that  RSPA  has  made  to  the  List  of 
Frequently  Cited  Violations,  and  their 
baseline  assessments,  since  publication 
of  the  penalty  guidelines  in  March  1995. 
These  revisions  to  Part  II  of  the 
guidelines  were  the  result  of  an  overall 
review  RSPA  conducted  of  its  penalty 
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guidelines  during  the  past  year.  These 
revisions  consider  the  increase  in  the 
maximum  civil  penalty  to  $27,500,  in 
accordance  with  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990.  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996.  as 
discussed  above. 

RSPA  has  also  changed  many  of  the 
baseline  assessments  in  an  effort  to 
more  appropriately  reflect  the  risks 
posed  by.  and  the  likely  consequences 
of.  the  particular  violation  of  the  HMR. 
For  example,  the  range  of  penalties 
applicable  to  shipping  a  hazardous 
material  in  an  unauthorized  packaging 
has  been  restated  as  three  different 
numbers  for  materials  in  Packing  Group 
I.  II.  and  III.  respectively,  with  the 
greatest  baseline  amount  for  a  Packing 
Group  I  material  in  order  to  reflect  the 
greater  hazards  posed  by  that  material. 
Similarly.  RSPA  has  increased  the 
baseline  assessment  for  certain 
violations  that  increase  the  likelihood  of 
a  failure  of  a  compressed  gas  cylinder, 
with  catastrophic  results  (such  as  the 
failure  to  condemn  a  cylinder  with 
excessive  permanent  expansion),  while 
penalties  for  some  violations  that  appear 
to  have  no  effect  on  the  actual 
performance  of  a  cylinder  (such  as 
illegible  markings)  have  been  reduced. 
In  a  few  instances  where  the  baseline 
assessment  is  stated  as  a  range  {e.g.. 
$5,000  to  $10,000).  the  factors  generally 
considered  in  determining  an  amount 
within  that  range  are  indicated  within 
the  description  of  the  violation  [e.g..  the 
length  of  time  that  a  continuing 
violation  has  lasted).  Otherwise.  RSPA 
generally  uses  the  middle  of  the  range 
for  the  "normal"  type  of  violation. 

RSPA  has  also  revised,  added,  deleted 
or  combined  individual  violations  from 
the  List  of  Frequently  Cited  Violations, 
as  considered  appropriate,  in  order  to 
make  the  guidelines  a  more  useful 
device  for  both  the  public  and  RSPA 
personnel.  Citations  to  sections  of  the 
HMR  were  supplied  for  certain 
violations,  and  the  wording  "Various" 
(rather  than  "N/A")  is  being  used  when 
a  generally  stated  violation  may  be 
covered  by  more  than  one  section  of  the 
HMR  (e.g.,  the  testing  requirements 
applicable  to  the  manufacture  of  each 
different  EXDT  specification  cylinder  are 
contained  in  different  sections  of  49 
CFR  Part  178).  The  table  has  also  been 
reorganized  to  place  offeror  violations 
together,  and  references  to  violations  of 
the  regulations  concerning  manufacture 
and  use  of  packagings  have  been  revised 
to  reflect  the  fact  that,  after  October  1. 
1996.  non-bulk  packagings 
manufactured  to  DOT  specifications  are 
no  longer  authorized  (unless  filled 
before  October  1.  1996)  in  place  of 


packagings  that  must  meet  the 
performance-oriented  packaging 
standards  adopted  in  RSPA's 
rulemaking  Docket  No.  HM-181  and 
located  in  49  CFR  Part  178.  subpart  M 
See  49  CFR  171.14(a)(2). 

RSPA  created  and  uses  these  penalty 
guidelines  to  promote  consistency  and 
provide  a  standard  for  imposing  similar 
penalties  in  similar  cases.  When  a 
violation  not  described  in  the  guidelines 
is  encountered.  RSPA  often  determines 
a  baseline  assessment  by  analogy  to  a 
similar  violation  in  the  guidelines. 
However,  as  emphasized  in  Parts  III  and 
IV  of  the  guidelines,  the  baseline 
assessments  are  only  the  starting  point 
for  assessing  a  penalty  for  a  violation. 
Because  no  two  cases  are  identical,  rigid 
use  of  the  guidelines  would  produce 
arbitrary  results  and.  most  significantly, 
would  ignore  the  statutor\-  mandate  to' 
consider  several  specific  assessment 
criteria  set  forth  in  49  U.S.C.  5123  and 
49  CFR  107.331.  Therefore,  regardless  of 
whether  or  not  the  guidelines  are  used 
to  determine  a  baseline  amount  for  a 
violation.  RSPA  enforcement  and  legal 
personnel  must  apply  the  statutory 
assessment  criteria  to  all  relevant 
information  in  the  record  concerning 
any  alleged  violation  and  the  apparent 
violator.  Consideration  of  these  criteria 
often  warrants  a  final  penalty  that  is  less 
or  greater  than  the  initial  baseline 
assessment. 

These  penalty  guidelines  remain 
subject  to  revision,  and.  in  any 
particular  case.  RSPA's  Office  of 
Hazardous  Materials  Enforcement 
(OHME)  and  Office  of  the  Chief  Counsel 
will  use  the  version  of  the  guidelines  in 
effect  at  the  time  a  matter  is  referred  by 
OHME  for  possible  issuance  of  a  notice 
of  probable  violation.  Questions 
concerning  RSPAs  penalty  guidelines 
and  any  comments  or  suggested 
revisions  may  be  addressed  to  the 
persons  identified  above,  in  FOR 
FURTHER  INFORMATION  CONTACT. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulaton,-  Policies  and  Procedures 

This  final  rule  is  not  (onsidered  a 
significant  regulator)'  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  .Management  and  Budget.  This 
rule  is  not  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  The  economic  impact  of  this 
final  rule  is  minimal  to  the  extent  that 
preparation  of  a  regulatory  evaluation  is 
not  warranted. 


B.  Executive  Order  12812 

This  final  rule  has  l)een  analyzed  in 
accordance  with  the  pnne.iplfcs  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Because  this  final 
rule  carries  out  a  statutory  mandate 
without  interpretation  and  revises  an 
informational  appendix  without 
imposing  any  requirements,  preparation 
of  a  federalism  assessment  is  not 
warranted. 

C.  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  e(  onomu  impart  on 
a  substantial  number  of  small  entities. 
This  rule  applies  to  shippers  and 
carriers  of  hazardous  materials,  some  of 
which  are  small  entities:  however,  there 
is  no  economic  impact  on  anv  person 
who  complies  with  Federal  hazardous 
materials  law  and  the  HMR 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
requirements  in  this  final  rule 

E.  Regulation  Identifier  X'umber  (RIS'l 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  spring  and  fall  of  each  year. 
The  RIN  contained  in  the  heading  of 
this  document  can  be  u.sed  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

List  of  Subjects 

49  CFR  Part  107 

.Administrative  practices  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  171 

Exports.  Hazardous  materials 
transportation.  Hazardous  Waste, 
Imports.  Incorporation  bv  reference. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing.  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127  44701:  49 

CFR  1.45  and  1.53:  Pub.  L.  101-410  §4  (28 
ISC.  2461  ridte):  Pub  L.  104-134  §31001. 

§107.329    (Amended) 

2.  In  <»  107  329  (aland  (b).  the 
parenthetical  phrase  "($27,500  for  a 
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violation  occurring  after  januarv  21. 
1997)"  IS  added  after  "$25.00U.  ' 

3.  Appendix  A  to  subpart  D  of  part 
107  IS  amended  by  replacuiR  the  List  of 
Frequently  Cited  Violations  (Part  II)  to 
read  as  follows: 


Appendix  A — [.^mended] 

Appendix  A  to  Subpart  D  of  Part  107— 
Guidelines  for  Civil  Penalties 


II.  List  of  Frequently  Cited  Violations 


Violation  description 


Section  or  cite 


Baseline  as- 
sessment 


PART  107— REQUIREMENTS 


Failure  to  register  as  a  earner  or  shipper  o«  hazardous  i-natenal 


107.608 


SI  .000  +.  S500 
each  add'l 
year. 


PART  171— REQUIREMENTS 


Failure  to  give  immediate  telephone  notice  ot  a  reportable  hazardous  materials  incident i  171.15 

Failure  to  file  a  DOT  5800.1  Hazardous  Materials  Incident  Report  withm  30  days  following  an  unintentional  ;  171.16 
release  ot  hazardous  matenals  n  transportation 


S3.000. 

S500  to  S2,500. 


PART  172— REQUIREMENTS 


Shipping  Papers  (§172  200—172.2051: 

Failure  to  execute  a  shipping  paper  tor  a  shipment  of  hazardous  materials  

Failure  to  follow  one  or  more  of  the  three  approved  formats  for  listing  hazardous  materials  on  a  ship- 
ping paper 

Failure  to  include  a  proper  shipping  name  m  the  shipping  descnption  or  using  an  incorrect  proper  ship- 
ping name 

Failure  to  include  a  hazard  class,  division  numoer  in  the  shipping  description  

Using  an  incorrect  hazard  class*  KJentificaiion  numtier 

■that  does  not  affect  compatibility  reguifements  

-ttiat  aflects  conpatibility  requirements  

Failure  to  include  an  identification  number  m  the  shipping  description  

Using  an  incorrect  identification  number      

-ttiat  does  not  change  the  response  information  

-that  changes  the  response  information 

Using  a  shipping  descnption  that  includes  additional  unauttKinzed  infomiation  (extra  or  incorrect 
words) 

Using  a  shipping  descnpfion  not  in  required  sequence    

Using  a  shipping  descnption  with  two  or  more  required  elements  missing  or  incorrect  

-such  ttiat  the  material  IS  misdescnbed   

-such  that  ttie  material  is  misclassified  

Failure  to  include  the  total  quantity  of  hazardous  material  covered  by  a  shipping  descnption  

The  letters  "RQ"  are  not  used  m  the  shipping  descnption  to  identity  materials  that  are  hazardous  sub- 
stances 
Using  a  shipping  descnption  for  Class  7  i  r-adioactive :  mafenal  that  fails  to  contain  the  required  addi- 
tional entnes,  or  contains  incorrect  information  !of  these  additional  entnes 

Failure  to  include  a  required  technical  name  n  oa-^entneses  'or  a  listed  genenc  or  "nos"  matenal  

Failure  to  list  an  exemption  numtier  m  association  /^ith  the  shipping  description  

Failure  to  include  the  required  shipper's  certification  on  a  shipping  paper   

Failure  to  execute  the  required  shipper's  certification  on  a  shipping  paper  

Emergency  Response  information  Requirements  !§  '  72  600— ^  72  604; 

Providing  or  listing  inconect  emergency  response  information  with  or  on  a  shipping  paper  

-no  significant  difference  m  response 

-significant  drtlerence  m  response       

Failure  to  include  an  ennergency  response  telephone  numoer  on  a  shipping  paper  

Failure  to  have  ttie  emergency  response  telephone  numoer  monitored  while  a  hazardous  material  is  in 

transportation  or  listing  multiple  telephone  numt^ers  iwithoui  specifying  the  times  for  each)  that  are 

not  monitored  24  hours  a  day 
Listing  a  fraudulent  emergency  response  teiepr>one  numDer  on  a  shipping  paper 

Listing  ar  incorrect  or  norvworking  emergency  'esponse  telephone  number  on  a  shipping  paper 

Failure  to  provide  required  technical  information  when  the  listed  emergency  response  telephone  nunv- 

t>et  is  contacted 
Package  Marking  Requirements  (§  1 72  300— i  72  338) 

Failure  to  mark  tt>e  proper  shipping  name  on  a  package  or  marking  an  incorrect  shipping  name  on  a 

package 


172.201   I  S3,000  to 

I      S6.000. 
172.201(a)(1) 


172.202 
172.202 
172.202. 


172.202 
172.202. 


1 72.202 


SI  ,200. 

$800  to  Si, 600. 

SI  ,000  to 
$2,000. 

$800, 
$3,000  to 

$6,000. 
$1 ,000  to 

$2,000. 

$800, 

$3,000  to 
$6,000. 
$800. 

$500. 


172.202 

172.202 

$3,000 
$6,000. 

172.202(c)  i  $400. 

172.203(c)(2)  ....  \  $500. 

i  172.203(d)  i  $2,000  to 

$4,000. 

172.203(k)  $1,000. 

172.203(a)  $800. 

172.204(a)  $1,000. 

172.204  $800. 


172.602. 


172.604 
172.604 


172.604 

1 72.604 
172.604 


$800, 
$3,000  to 
$6,000. 
$2  600. 
$1,300. 


$2,600  to 
$4,200. 
$1,300. 
$1,300. 


172.301(a)  $800  to  $1,600. 


UMI 


Federal  Register  /  Vol.  62.  No.  13  /  Tuesday.  January  21.  1997  /  Rules  and  Regulations 


2973 


Violation  bescnption 


Failure  to  mark  ttie  identification  numt)er  on  a  package 


Section  or  cite 


Baseline  as- 
sessment 


Marking  a  package  with  an  incorrect  identification  r\urrter 
-that  does  not  change  the  response  information 
-that  changes  the  response  Information 


Failure  to  mark  the  proper  shipping  name  and  identrfication  number  on  a  package  . 

Marking  a  package  with  an  incorrect  shipping  name  and  identification  number  

-that  does  not  change  the  response  information 


-that  changes  the  response  information 


FaHure  to  include  the  required  technical  name(s)  in  parentheses  for  a  listed  generic  or  "no'  entry 
Failure  to  mark  a  package  containing  liquid  hazardous  materials  with  required  orientation  marks  .. 


Package  Labeling  Requirements  (§  1 72.400-1 72.450): 

Failure  to  label  a  package 

Placing  a  label  that  represents  a  hazard  other  than  the  hazard'presented  by  the  hazardous  material  in 

the  package.. 
Placing  a  label  on  a  package  that  does  not  contain  a  hazardous  material.  ... 

Placing  a  label  on  Class  7  (radioactive)  matenal  that  understates  the  proper  label  category 

Placing  a  label  on  Class  7  (radioactive)  material  that  fails  to  contain,  or  has  erroneous  emnes'for'fhe 

name  of  the  radionuclide(s),  activity,  ana  transport  index.. 
Placing  a  label  not  conforming  to  size  requirements  on  a  package. 
Placing  a  label  on  a  different  surface  of  the  package  than,  or  far  away  from,  the  proper  shipping 

Placing  a  label  that  does  not  r,eet  color  specification  requirements  on  a  package  (depending  on  the 

VojlatlCGf . . 

Failure  to  place  a  required  sutisidiary  lat)el  on  a  package 

Failure  to  provide  an  appropnate  class  or  division  number  on  a  label 

Placarding  Requirements  (§  1 72.500-1 72.560):  

Failure  to  properly  placard  a  freight  container  or  vehicle  containing  hazardous  matenals  when  Table  ' 
IS  applicabte.. 

Failure  to  properly  placard  a  freight  container  or  vehicle  containing  hazardous  matenals  when  Table  2 
IS  applicable.. 
Training  Requirements  (§172.700-172.704): 

Failure  to  tram  hazmat  employees  in  the  three  required  areas  of  training 

-nxjre  than  10  hazmat  employees [ 

-10  hazmat  employees  or  less '"''  " 

Failure  to  tram  hazmat  employees  In  any  one  of  the  three  required  areas  of  training '. 

-more  than  10  hazmat  employees 

-10  hazmat  employees  or  less 

Failure  to  maintain  training  records  !."!!!!"! 

-more  than  10  hazmat  employees " 

-10  hazmat  employees  or  less "' ' 


172.301(a)  . 
172.301(a). 


172.301(a) 

172.301(a). 


172.301(c) 
172.312  .... 


172.400 
■72  400 


172.40^  la) 
172  403   .... 
172, 403(g) 

172.407(c) 
^72  406(a) 

■72  407(d) 


172.402  

172.411    

■72,504    

'72  504    

172.702   

172  702   

172.704. 

SI. 000  to 
S2,000. 

$800. 

$3,000  to 

S6.000. 
$3,000  to 

S6.000 

$1,500  to 

S3.000 

$3,000  to 

se.ooo 

Si. 000 
$2,500  !0 
$3,500. 

$5,000 
$5,000. 

$800 
$5,000 
$2,000  to 
S4,000. 
$80C 
$800. 

$600  to  $2,500. 

S500  to  82,500. 
S2.500 

$1.000  10 
S9.000 
$800  to  S7.500, 


32,400  and  up. 
Si, 500  and  up 

$800  and  up 
S500  and  up. 

800  and  up. 
S500  and  up. 


PART  173— flEQUIREMENTS 


Overpack  Requirements  (§  1 73.25) 

Failure  to  mai-k  an  overpack  with  a  statement  indicating  that  the  ins.de  packages  compi>  with  prp-     ■  73  25(a)(4) 
scnbed  specifications  when  specification  packaging  is  required..  '  »  ' 

Reconditioner  Requirements  (§173.28): 

Representing,  marking,  or  certifying  a  drum  as  a  reconditioned  UN  standard  packaqinq    when  the 
dnjm  did  not  meet  a  UN  standard.. 

Marking  an  incon-ect  registration  number  on  a  reconditioned  packaging  

-incorrect  numt)er 

-fraudulent  use  of  another  reconditioners  number ".!......."."."..".." 

Failure  to  property  conduct  alternate  leakage  test  1"!..."."1.™."1.1.".."". 

-improper  test !!!!.'.'" 

-no  test  at  all l'.'l'."!!Z!!."."."." 

Representing,  marking,  or  certifying  a  drum  as  altered  from  one  standa'rJto  aTOTl^7'wh^^^^^^ 
had  not  actually  been  altered  . 
Portable  and  IM  Tank  Requirements  (§§1 73.32(e).  173.32c.  173.315) 

Offering  hazardous  matenals  for  transportation  m  a  DOT  specification  or  exemption  portable  tank 
which  is  out  of  test.. 


I73.28(c,  &  (di 
173.28(b)(2)(ii) 

173.28(b)(2)(i) 

173.28(d)  


•7332(a)(1), 
■73  315(31. 
Applicat>ie  Ex- 
enption. 

173.32c(c)   


Offering  an  IM  portable  tank  for  transportation  that  nas  not  been  hydrostatically  tested  within  the  last 

2'/fe  years  per  173.32b(a) 
Offering  an  IM  portable  tank  for  transportation  that  has  not  been  visually  inspected  in  last  five  years     i73  32c(c) 


$3,000. 


$6,000  to 
Sl0,800 

S800 

37.200. 

32,000. 
34.000. 

S500 


S3.50Cfo 
37,000 


33,500. 
33.500. 
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Violation  description 


Section  or  cite 


Baseline  as- 
sessment 


Ottering  an  IM  portable  tank  for  transportation  that  has  not  been  visually  or  hydrostatically  tested  as 

required,  or  failing  to  remove  the  safety  relief  valves  during  testing 
Offering  a  hazardous  material  for  transportation  in  an  IM  portable  tank  equipped  with  bottom  outlets, 
when  the  material  contained  is  prohibited  from  being  ottered  in  this  type  of  packaging. 

-Packing  Group  II 

-Packing  Group  III     

Failure  to  provide  the  required  outage  for  a  shipment  of  hazardous  materials,  that  results  in  the  re- 
lease of  hazardous  materials 
Ottering  a  hazardous  matenai  tor  transpdation  m  an  DOT,  exemption,  or  IM  portable  tank  which  fails 
to  tiear  markings  that  it  has  t^er  properly  retested.. 
Cylinder  Retesters  i§§i  73.23,  '  73  34,  and  i  73.302) 

Failure  to  remark  as  DOT  3AL  an  aluminum  cylinder  m.anufactured  under  a  former  exemption 

Certifying  or  marking  as  retested  a  nonspecification  cylinder 

Marking  a  cylinder  m  or  on  the  sioewali  area  when  not  permitted  by  the  applicable  specification 

Failure  to  maintain  legible  markings  on  a  cylinder  

Failure  to  perform  hydrostatic  retesting  at  the  minimum  of  5/3  times  the  service  pressure,  or  at  the 

minimum  specified  test  pressure 
Failure  to  conduct  a  complete  visual  external  and  internal  examination  


Failure  to  have  a  retesters  identification  number  (RIN)  

Failure  to  have  current  authority  due  to  failure  to  renew  a  retester's  identification  number 
Failure  to  have  a  retester's  identification  number  and  marking  another  RIN  on  a  cylinder  , 

Marlcing  a  RIN  before  successfully  completing  a  hydrostatic  retest  

Requalitying  a  DOT  cylinder  without  performing  the  visual  inspection  or  hydrostatic  retest 


Pertorming  hydrostatic  retesting  without  demonstrating  the  accuracy  of  the  testing  equipment  

Failure  to  hold  hydrostatic  test  pressure  tor  30  seconds  or  sufficiently  longer  to  allow  for  complete  ex- 
pansion 

Failure  to  perform  a  second  retest,  after  equipment  failure,  at  a  pressure  of  10%  more  or  100  psi 
rrxjre,  whichever  is  less  (includes  exceeding  90°:.  of  test  pressure  prior  to  conducting  a  retest). 

Failure  to  condemn  a  cylinder  with  permanent  expansion  of  lO^^'o  or  greater  (5%  for  certain  exemption 
cylinders),  failure  to  condemn  cylinders  with  evidence  of  internal  or  external  corrosion,  denting,  bulg- 
ing, or  rough  usage 

Marking  an  FRP  cylinder  with  steel  stamps  in  the  FRP  area  of  the  cylinder  such  that  the  integrity  of 
ttie  cylinder  is  compromised 

Failure  to  keep  complete  and  accurate  records  of  cylinder  reinspection  and  retest. 

—No  records  kept 

— Inconnplete  or  inaccurate  records    


Improper  marking  of  the  RIN  or  retest  date  on  a  cylinder  

Marking  a  DOT  3HT  cylinder  wrth  a  steel  stamp  other  than  a  low-stress  steel  stamp  

Marking  a  "+"  sign  on  a  cylinder  without  determining  the  average  or  maximum  wall  stress,  by  calcula- 
tion or  reference  to  CGA  Pamphlet  C-5 

Representing,  marking,  or  certifying  a  cylinder  as  meeting  the  requirements  of  an  exemption,  when  the 
cylinder  was  not  maintained  or  retested  m  accordance  with  the  exemption, 

Rebuiider  Requirements  (§173  34): 

Representing  a  DOT-i  senes  cylinder  as  meeting  the  requirements  of  thie  Hazardous  Matenals  Regu- 
lations without  tieing  auttxirtzed  to  do  so  by  the  Associate  Administrator  for  Hazardous  Matenals 
Safety 
Offeror  Requirements  (General) 

Offering  a  hazardous  matenai  for  transportation  m  an  unauttiorized  non-UN  standard  or  nonspecifica- 
tion packaging  (includes  the  failure  to  comply  with  the  terms  of  an  exemption  authonzing  the  use  of 
a  nonstandard  or  nonspecification  packaging  i 

—Packing  Group  I  (includes  §i72  504  Table  l  materials)  

— Packing  Group  II  

-Packing  Group  111  -■■■ 

Offenng  a  hazardous  matenai  for  transportation  m  a  packaging  that  has  successfully  been  tested  to  an 

applicable  UN  standard,  but  is  not  marked  with  the  required  UN  marking. 
Offering  a  hazardous  material  for  transportation  '.r.  a  packaging  that  leaks  dunng  conditions  normally 
incident  to  transportation 

—Packing  Group  I  (includes  §172.504  Tat)*e  2  materials)  

—Packing  Group  II  

— Packing  Group  III  

Overfilling  a  package  so  that  the  effectiveness  .s  substantially  reduced 

—Packing  Group  I  (includes  §i72  504  Table  i  materials)  

— Packing  Group  II  

— Packing  Group  III - 

Offering  a  hazardous  matenai  for  transportation  after  October  V  1996  in  an  unauthorized  norvUN 
starxJard  packaging  marked  as  manufactured  to  a  DOT  specification. 


173.32c(c)  

$7,000. 

173.32c(g)  

S7,000. 

S5,000. 

173.32c(k)  

S6.000  to 

512,000. 

173.32(e)(3). 

S3,000. 

173.32b(d). 

173.23(c)  

S600. 

173.34  

S800. 

173.34(c)(1)  

S6.000  to 

$10,800. 

173.34(e)  

$800. 

173  34(e)  

S2,100  to 

S5,200. 

173.34(e)(1) 

S2,100to 

55,200. 

173.34(e)(1)(i)  ..  j 

54,000. 

173.34)(e)(1)(i) 

52,000. 

173.34(e)(1)(i)  .. 

57,200. 

173.34(e)(1)(ii)  .. 

5800. 

173.34(e)(1)(ii)  .. 

54.200  to 

510,400. 

173.34(e)(3) 

52,100  to 

55,200. 

173.34(e)(3) 

53.100. 

173.34(e)(3) 

53,100. 

173.34(e)(4) 

510,000. 

Applicable  Ex- 

56,000 to 

emption. 

510,800. 

54,000. 

173.34(e)(5) 

51 ,000  to 

$3,000. 

173.34(e)(5) 

5800 

173.34(e)(13) 

$6,000  to 

(IV). 

510,800. 

173  302(c)(3)  .... 

53,000  to 

$4,000. 

171.2(c),  Appli- 

52,000 to 

cable  Exemp- 

$6,000. 

tion. 

173  34(1)  

$6,000  to 

$10,800 

1  Various  

$9,000. 

$7,000. 

$5,000. 

178.3(a), 

$3,600. 

178.503(a). 

173  24(b)  

$12,000. 

$9,000. 

$6,000. 

173  24(b)  

$9,000. 

$6,000 

$3,000. 

171.14  
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Violation  description 


Section  or  cite 


—packaging  meets  DOT  specification  

—packaging  does  not  meet  DOT  specification 

Offeror  Requirements  (Class  1— Explosives): 


Baseline  as- 
sessment 


$3,000. 
$5,000  to 
$9,000. 


FaJling  to  mark  the  "EX"  approval  number  on  a  package  containing  an  explosive 
Offering  an  unapproved  explosive  for  transportation 


"stlndfrd^?-!  ^"^"^^""^  "^^"^  ^^  chemistry  requirements  (both  quarrtrty  and  type)  of  APA  . 
—all  other  explosives  (including  fortHdden  explosives) 


172.320  

173.54  and 
173.56(b). 


Si. 200. 


Offering  a  leaking  or  damaged  package  of  explosives  for  transportation 


Offeror  Requirements  (Class  7— Radioactive  Materials): 

Offering  a  DOT  specifk:ation  7A  packaging  without  maintaining  complete  documentation  of  tests  and 
an  engineenng  evaluation  or  comparative  data.  -y        v         i^u  r^nianon  or  tests  and 

-tests  and  evaluation  not  performed 

-complete  records  not  maintained  

Offering  a  Type  B  packaging  without  holding  a  valid  NRG  approval  certifKate  


-never  having  obtained  one 

-hokjing  an  expired  certificate  

°SiJe'^**^  ''"^"^'^  °'  radioactive  materials''wrthout'r;;^rt("i;;g"th^';n;;^r(;V'si^l^)"f>a';^^^^^^ 

Offering  low  specific  activity  (LSA)  radioactive  matenals  consigned  as  exclusive  use  without  provdino 
instructions  for  maintenance  of  exclusive  use  shipment  controls  Providing 

Offering  a  package  that  exceeds  the  permitted  limits  for  surface  radiation  or  transport  index 

Offeririg  a  package  without  determining  the  level  of  removable  external  contamination,  or  that'ex'beeds 
the  limit  for  removable  external  contamination.  exceeos 

Storing  packages  of  radioactive  material  in  a  group  with  a  total  transport  index  more  than  50 
oTiSSnl  aSo?4*°^'^''  '^'^"^"  ^"^"^  "^i^taimng  a  complete  safety  analysis  or  Certificate 
Offeror  Requirements  (Cylinders): 

Offering  a  compressed  gas  for  transportation  in  a  cylinder  that  is  out  of  test 

''^i?l°  ^^"^  ^^""^  '^^  ^  P"®^"'^  °*  ^  '^y""^^  ""^'^^  ^  acetylene  that  is  representative  of 

Offering  a  limited  quantity  of  a  compressed  gas  in  a  metal  container  for  the  purpose  of  prooellina  a 
nonpoisonous  matenal  and  failing  to  heat  the  cylinder  until  the  pressure  ,s  equivalent  t^X  Suh 
libnum  pressure  at  130"  F,  without  evidence  of  leakage,  distortion  or  other  defect 


173.54(c)  

$5,0000  to 

$10,000. 
$10,000  to 

$27,500. 
$10  000  to 

$27,500. 

173.415(a), 
173.461. 

ss  4on 

$2  000  to 

173.416(b), 
173.47Md). 

$5,000 

s?  son 

$1  000 

177.421(d)  

S5,000  and  up. 

173.425(b)(9)  & 

(c)f7), 
173.441 

$800. 

$10,000  and  up 
$5,000  and  up. 

$5,000  and  up 
$2,500 

173.443   

173.447(a)  

173.476(a)  &  (b) 

173.301(c)  

173.303(d)  

$4,200  to 

$10,400. 
$5,000. 

173.306(a)(3), 

(h). 

$1,500  to 
$6,000 

PART  178— flEQUIREMENTS 


Third-Party  Packaging  Certifiers  (General)- 


1171.2(e). 
n  78.2(b), 
178.3(a). 
178.503(a) 


$500  per  item. 


Manufacturers  (General): 

'"S-^Se'testi^"''^'^  "^"""^  ''  "^"''"^  '^  ^"^  ''^'^"^  '"  ""^^  °'  P«^'"9  ^  required     ^78  60l(b. 

—Packing  Group  I  (includes  §  1 72.504  Table  1  materials) 

—Packing  Group  II  

—Packing  Group  III  

Certifying  a  packaging  as  meeting  a  UN  standardwhen"designqu'aiyficat.on'\estin^"was''n;;rpe'r1or^^^      ue  60^  (d) 

-Packing  Group  I  (includes  §172  504  Table  2  materials)  ...  oouiai 

—Packing  Group  II  

—Packing  Group  III 

^^a^Gr'SS^  ^"°^'^  '^'""^'"^  ^^  ^^^^^"^^^  P3^^9ing''((tepending  on'^te^  178:601(ei 

^1"'^^  ^°^^  "'"^"^  '^^^'"9  *°'  ^^  ^^™^^^  packaging  (e.g..  testing  with  less  weight  than 
marked  on  packaging;  drop  testing  from  lesser  height  than  required,  failing  to  condition  fiberboard 
boxes  before  design  test), 
—design  qualification  testing 


$10,800- 
'  $8,400. 
$6,000. 

$10,800. 

$8,400. 
$6,000 
$2,000  tc 
SiQ,800 


— periodic  retesting 


178.601(d)  $2,000  to 

$10,800 

178.601(e)  $500  to 

S10.800 
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Violatran  descnption 


Martcing,  Of  causing  the  marking  of,  a  packaging  with  the  symbol  of  a  manufacturer  or  packaging  cer- 
tifief  other  than  the  company  that  actually  manufactured  or  certified  the  packaging. 


Failure  to  maintain  testing  records 
—design  quaiificatKxi  testing  .. 


— pehodic  retesting  - 

Improper  marking  of  UN  certification  

Manufacturing  DOT  specificatKDn  packaging  after  October  1 ,  1 994  that  is  not  marked  as  meeting  a  UN 
perlormarx^e  standard. 

— if  packaging  does  meet  DOT  specification  

—if  packaging  does  not  meet  DOT  specification 

Manufacturing  Requirements — Drums 

Failure  to  property  conduct  productKxi  leakproofness  test  . .... 

—improper  testing  — 

— no  testing  performed  


Manufacturing  Requirements — Cylinders 

Manufacturing,  representing,  marking,  certifying,  or  selling  a  DOT  high-pressure  cylinder  that  was  not 

inspected  and  verified  by  an  approved  independent  inspection  agency 

Failure  to  have  a  registratton  number  or  failure  to  mark  the  registration  number  on  the  cylinder  

Marking  arwther  company's  number  on  a  cylinder  

Failure  to  mark  ttie  date  of  manufacture  or  lot  numtier  on  a  DOT-39  cylinder  

Failure  to  have  a  chemical  analysis  performed  in  the  US  tor  a  material  manufactured  outside  the  US/ 

faiJure  to  obtain  a  chemicai  analysis  from  the  foreign  manufacturer. 
Failure  to  meet  wall  thickness  requirements  

Failure  to  heat  treat  cylinders  pnor  to  testing „ 

Failure  to  conduct  a  complete  visual  internal  examination  

Failure  to  corxluct  a  hydrostatic  test,  or  conducting  a  hydrostatic  test  with  inaccurate  test  equipment  ... 

Failure  to  conduct  a  flattening  test  

Failure  to  conduct  a  txirst  test  on  a  DOT-39  cylinder 

Failure  to  have  inspections  and  verifications  performed  by  an  inspector  


Section  or  cite 


Failure  to  maintain  a  required  inspector's  reports 

— no  reports  at  all  

— irx»rTp(ete  or  ir«ccurate  reports  


178.2(b). 

178.3(a), 

178.503(a)(8) 
178.601(1)  

178.503  

171.14 

178.604(b)(1) 
173.28  

Various  

Various  

Various  

178  65-14  

Various  

Various  

Various  

Various  

Various  

Various  

178.65-11   

Various  

Various  


Baseline  as- 
sessment 


$7,200. 


$1 ,000  to 
$5,000. 
$500  to  $2,000. 
$500  per  item. 


$3,000. 
$6,000  to 
$10,800. 


$2,000. 
$2,000  to 
$10,800. 

$7,500  to 

$15,000. 
$800. 
$7,200. 
$3,000. 
$5,000. 

$7,500  to 

$15,000. 
$5,000  to 

$15,000. 
$2,500  to 

$6,200. 
$2,500  to 

$6,200. 
$7,500  to 

$15,000. 
$5,000  to 

$15,000. 
$7,500  to 

$15,000. 

$5,000. 
$1 ,000  to 
$4,000. 


Other  Requirements 

Carrier  Requrements: 

Transporting  packages  of  hazardous  materials  that  have  not  tieen  secured  against  movement  within 

the  vehtcie. 
Transporting  explosrves  m  a  motor  vehicle  containing  metal  or  other  articles  or  materials  likely  to  darrv 
age  such  exptosrves  or  any  package  m  which  they  are  contained,  wittxjut  segregating  in  different 
parts  of  the  load  or  securing  them  in  place  in  or  on  the  mjtor  vehicle  and  separated  by  bulkheads 
or  other  suitable  means  to  prevent  such  damage 

Transporting  railway  track  torpedoes  outside  of  flagging  kits,  in  violation  of  E-7991  

Transporting  Class  7  (radioactive)  matenal  having  a  total  transport  index  more  tfian  50 

Transporting  Class  7  (racSoactive)  matenal  without  maintaining  the  required  separation  distance  

Failing  to  comply  with  requirements  of  an  exemption  authorizing  the  transportation  of  Class  7  (radio- 
active) material  having  a  total  transport  index  more  than  50 

-failure  to  have  the  radiation  survey  record  required  by  *'  7{',),  8(b)(3)  

-failure  to  have  other  accompanying  documents  required  by  *■  8(b)  

-otfier  violations  of  *'  7  and  8 

ExemptKxis 

Offering  or  transporting  hazardous  materials,  or  otherwise  performing  a  function,  covered  l>y  an  ex- 
emption after  expiration  of  the  exemption. 


177.834(a)  &(g) 
177.835(1)  

171.2(b)  

177.842(a)  

177.842(b)  

171.2(b)  

171.2(a),  (b), 
(c).  Various. 


_L 


$3,000. 
$5,200. 


$7,000. 

$5,000  and  up. 
$5,000  and  up. 


$5,000. 
$500  each. 
$5,000  and  up. 

$1,000 +  $500 
each  addl 
year. 
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4.  In  Appendix  A  to  subpart  D  of  part 
107.  under  the  section  entitled  "Fenaltv 
Increase  for  Multiple  Counts"  (Section 
IV. C).  the  parenthetical  phrase 
"(S27.,50n  for  a  violation  occurring  after 
January  21,  1997]"  is  added  after 
■■$25,000. • 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

.5.  The  authority  citation  for  part  171 
is  revised  to  read  as  follows: 

Authority:  49  i:  S.C.  5101-5127.  44701:  49 
CFR  1.4S  .iiid  1.53;  Pub.  L.  101-410,  M  (28 
U.S.C.  24hl  note);  Pub.  L  104-134.  §  31001 

6.  In  §  171.1,  as  revised  in  the  final 
rule  under  Docket  No.  HM-200  on 
January  8,  1997  (62  FR  1215).  new 
paragraph  (c)  is  added  to  read  as 
follows: 

§171.1     Purpose  and  scope. 

***** 

(c)  Any  person  who  knowingly 
violates  a  requirement  of  the  Federal 
hazardous  material  transportation  law. 
an  order  issued  thereunder.  subt:hapter 
A.  an  exemption  issued  under 
subchapter  A,  of  this  subchapter,  is 
liable  for  a  civil  penaltv  of  not  more 
than  525,000  ($27,500  for  a  violation 
that  o<:curs  after  January  21,  1997)  and 
not  less  than  $250  for  each  violation. 
When  the  violation  is  a  continuing  one 
and  involves  the  transporting  of 
hazardous  materials  or  the  causing  of 
them  to  be  transported  or  shipped,  each 
day  of  the  violation  constitutes  a 
separate  offense.  Any  person  who 
knowingly  violates  §  171.2(g)  of  this 
subchapter  or  willfully  violates  a 
provision  of  the  Federal  hazardous 
material  transportation  law  or  an  order 
or  regulation  issued  thereunder  shall  be 
fined  under  Title  18.  United  States 
Code,  or  imprisoned  for  not  more  than 
5  years,  or  both. 

Issued  in  Washington,  DC  on  Ianuar>'  14, 
1997.  under  authority  delegated  in  49  CFR 
part  1. 

Kelley  S.  Coyner, 

Dppiity  Administrator 

IFRDoc.  97-1398  Filed  1-17-97;  8:45  am| 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  1-21,  Notice  14] 

RIN2127-AE99 

Federal  Motor  Vehicle  Safety 
Standards;  Theft  Protection 

AGENCY:  National  Highwav  Traffic 
Safetv  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Technical  amendment. 


SUMMARY:  This  document  amends  the 
automatic  transmission  park  position 
test  procedure  described  in  Standard 
No.  114.  "Theft  Protection."  to  clarifv 
an  ambiguity.  The  test  procedure  is 
unclear  in  that  it  requires  the  .service 
brakes  to  be  applied  once  in  the 
beginning  of  the  test  and  once  near  the 
end  of  the  test,  but  does  not  specifv  that 
they  should  be  released  anywhere  in 
between  these  instructions.  In  addition, 
outdated  sections,  i.e..  for  vehicle 
manufactured  before  September  1, 1996. 
will  be  removed. 

DATES:  Effet;tive  date:  This  rule  is 
effective  February  20.  1997. 
FOR  FURTHER  INFORMATION  CONTACT;  For 
te(:hnu;al  issues:  Mr.  Chris  Flaiugan. 
Office  of  Safety  Performance  Standards, 
NPS-21,  the  National  Highwa\  Traffic 
Safet>  Administration.  400  Seventh  St,, 
S\V..  Washington,  DC.  2U590.  (202)  366- 
4918.  For  legal  issues:  Mr.  Paul  Atelsek. 
Office  of  Chief  Counsel.  NCC-20.  the 
National  Highwav  Traffic  Safetv 
Administration,  400  Seventh  St..  SW.. 
Washington,  EX:.  20590.  (202)  366-2992. 
SUPPLEMENTARY  INFORMATION:  On  August 
22.  1995,  Toyota  Motor  Corporate 
Services  of  North  America.  Inc.  (Toyota) 
requested  an  interpretation  regarding 
the  automatic  transmission  park 
position  test  procedure  outlined  in 
Standard  No.  114.  The  test  procedure 
involves  these  steps:  (if  Drive  the 
subject  vehicle  forward  up  a  ten  percent 
grade.  (2)  stop  the  vehicle  with  the 
service  brakes.  (3)  apply  the  parking 
brake,  (4)  move  the  shift  lever  to  the 
"park"  position,  (5)  apply  the  service 
brakes,  (6)  relea.se  the  parking  brake,  (7) 
release  the  serxice  brakes,  (8)  remove 
the  key,  (9)  verify  that  the  transmission 
is  locked  in  the  '■park"  position,  and 
(10)  verify-  that  the  vehicle  has  moved 
no  more  than  150  millimeters  (mm) 
from  its  original  position. 

The  standard  currently  has  a  test 
procedure  in  S5.2  for  vehicles 
manufactured  prior  to  September  1. 
1996  and  a  test  procedure  in  55. 3  for 
vehicles  manufactured  on  or  after 
September  1,  1996.  The  only  difference 


between  the  two  test  procedures  is  that 
for  vehicles  manufactured  on  or  after 
September  1 .  1996.  the  third  .step  (apply 
the  parking  brake)  is  only  required  if 
there  is  a  parking  brake  present.  The 
purpose  of  using  the  parking  brake  is  for 
the  safety  of  those  condiu.tmg  the  test. 
If  the  parking  brake  is  used  in 
conjunction  with  the  service  brakes, 
there  is  a  backup  in  case  the  vehicle 
operator's  foot  slips  off  of  the  service 
brakes  during  the  test.  This  (.ould  be 
hazardous  if  there  is  someone  in  close 
proximity  to  the  wheels  perhaps 
measuring  the  vehicle's  position. 

Toyota  states  that  the  unclear  part  of 
the  test  procedure  concerns  the 
application  of  the  service  brakes.  The 
second  step  in  the  proc;edure  is  to  stop 
the  vehicle  on  the  ten  percent  grade 
with  the  service  brakes.  The  fifth  step  in 
the  procedure  is  to  apply  the  service 
brakes.  However,  the  test  procedure 
does  not  requir-^  the  service  brakes  to  be 
released  anyw!  're  in  between  the 
second  and  fiftn  steps.  It  is,  therefore, 
unclear  whether  the  service  brakes 
should  have  been  released  at  anv  point 
between  the  two  steps. 

In  its  letter  requesting  an 
interpretation  c  ,  the  test  procedure, 
Toyota  offers  two  ways  to  rectify  this 
ambiguity.  First,  the  fifth  step  (appiv  the 
service  brakes)  could  be  removed.  In 
this  instance,  there  would  only  be  one 
instruction  in  t'  ■  procedure  (the  second 
step)  to  apply  the  service  brakes  In  this 
case,  the  service  brakes  wouid  remain 
applied  until  the  seventh  step,  just 
before  the  measurement  of  vehit  le 
movement  is  taken. 

Second,  Toyota  proposed  inserting  an 
additional  step    :ter  the  third  step 
(applv  the  parking  brake)  to  release  the 
service  brakes  In  this  case,  the  sen  ice 
brakes  would  be  applied  and  then 
released  once  the  vehicle  is  on  the  ten 
pen.ent  grade  and  the  parking  brake  has 
been  set.  Then,  once  the  vehicle's  shift 
mechanism  has  been  placed  in  the 
"park"  position,  the  service  brakes 
would  be  applied  again  while  the 
parking  brake  is  released.  Once  the 
parking  brake  is  released,  the  service 
brakes  would  then  be  released.  The 
measurement  of  vehicle  movement 
could  then  be  made. 

NHTS,^  believes  that,  rather  than 
adding  more  steps   o  the  test  procedure, 
the  best  way  to  eliminate  this  ambiguity 
is  to  remove  the  fi;:h  step.  Because  the 
second  step  in  tf    procedure  requires 
application  of  the  service  brakes  and 
there  is  no  direction  to  release  the 
service  brakes  until  the  seventh  step. 
there  is  no  need  to  require  that  thev  be 
applied  again  m  the  fifth  step 

Regarding  the  removal  of  elated 
sections,  the  standard  makes  reference 
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to  vehicles  manufactured  after 
September  1.  1983.  to  vehicles 
manufactured  before  September  1,  19P6, 
and  to  vehicles  manufactured  on  or  after 
September  1.  1996.  Since  these  dates  are 
all  in  the  past,  these  references  will  be 
removed,  as  there  is  no  need  to 
differentiate  between  them 

NHTSA  finds  good  cause  to  make  this 
amendment  effective  30  days  after 
publication  of  this  document.  This 
amendment  makes  minor  changes  to 
Standard  No   114  that  clarifvthe 
standard  without  affecting  its 
requirements. 

NHTSA  also  finds  for  good  cause  that 
notice  and  an  opportunity  for  comment 
on  this  document  are  unnecessary.  This 
document  does  not  impose  any 
additional  responsibilities  on  any 
manufacturer.  Instead,  this  document 
simply  clarifies  a  test  procedure  and 
removes  outdated  sections  in  the 
standard 

Rulemaking  Analyses  and  Notices 

Executivf  Order  12866  and  DOT 
Regulaton'  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O   12H6fi.    Regulatory 
Planning  and  Review."  Further,  this 
action  has  been  determined  to  be  not 
■'significant"  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rule  clarifies  a  test 
procedure  and  eliminates  outdated 
sections  in  Standard  No.  114  without 
changing  any  of  the  requirements  in  the 
standard.  Because  this  rule  does  not 
affect  any  substanti\'e  requirement  of 
the  theft  prevention  standard,  its 
impacts  are  so  minimal  as  not  to 
warrant  preparation  of  a  full  regulatory 
evaluation 

Regulatory  FleMhihty  Act 

NHTS.A  has  also  considered  the 
impacts  of  this  rule  under  the 
Regulatory  Flexibility  AcA.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impart  on  a 
substantial  number  of  small  entities.  As 
noted  above,  this  rule  simplv  (  larifies  a 
test  procedure  and  eliminates  outdated 
sections  in  Standard  No,  114.  It  has  no 
effect  on  the  manufacture  or  sale  of 
vehicles  or  motor  vehicle  equipment. 

.\otional  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  rule 
under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 


not  have  a  significant  impact  on  the 
human  environment. 

Executive  Order  12612  (Federalism! 

NHTSA  has  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  rule  will  not 
have  significant  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Civil  Justice  Reform 

This  rule  will  not  have  any  retroactive 
effect.  Under  49  U.S.C.  SOlo's,  whenever 
a  Federal  motor  vehicle  safety  standard 
is  in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard. 
except  to  the  extent  that  the  State 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use,  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending,  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing. 
parts  571  of  title  49  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  .571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  301 1 1 .  301 1 5, 
30117,  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.114  is  amended  as 
follows: 

a.  S4.1  is  revised. 

b.  S4.2  is  revised. 

c.  S5.2  is  revised, 

d.  85. 3  is  removed. 

The  revisions  will  read  as  follows: 


§571114     Standard  No.  114; 
protection. 


ttiett 


S4.1     Each  truck  and  multipurpose 
passenger  vehicle  having  a  G\'\VR  of 


4536  kilograms  or  less  and  each 
passenger  car  shall  meet  the 
requirements  of  S4.2.  S4.3.  S4.4,  and 
S4.5.  However,  open-body  type  vehicles 
that  are  manufactured  for  operation 
without  doors  and  that  either  have  no 
doors  or  have  doors  that  are  designed  to 
be  easily  attached  to  and  removed  from 
the  vehicle  by  the  vehicle  owner  are  not 
required  to  comply  with  S4.5. 

S4.2     Each  vehicle  shall  have  a  key- 
locking  system  which,  whenever  the  key 
is  removed,  prevents: 

(a)  The  normal  activation  of  the 
vehicle's  engine  or  motor:  and 

(b)  Either  steering  or  forward  self- 
mobility  of  the  vehicle  or  both. 

S4.2.1     (a)  Except  as  provided  in 
S4.2.2  (a)  and  (b).  the  key-locking 
system  required  by  S4.2  in  each  vehicle 
which  has  an  automatic  transmission 
with  a  "park"  position  shall,  when 
tested  under  the  procedures  in  S5.2, 
prevent  removal  of  the  key  i^nless  the 
transmission  or  transmission  shift  lever 
is  locked  in    park"  or  becomes  locked 
in  'park"  as  the  direct  result  of 
removing  the  key. 

(b)  Each  vehicle  shall  not  move  more 
than  150  mm  on  a  10  percent  grade 
when  the  transmission  or  transmission 
shift  lever  is  locked  in  "park." 
***** 

S5.2     Test  procedure,  (a)  Move  the 
transmission  shift  lever  to  any  position 
where  it  will  remain  without  assistance, 
including  a  position  between  the  detent 
positions,  except  for  the  "park" 
position.  Try  to  remove  the  key  from 
each  possible  key  position  in  each  such 
shift  position. 

(b)  Drive  the  vehicle  forward  up  a  10 
percent  grade  and  stop  it  with  the 
service  brakes.  Apply  the  parking  brake 
(if  present).  Move  the  shift  mechanism 
to  the  "park"  position.  Note  the  vehicle 
position.  Release  the  parking  brake. 
Relea.se  the  service  brakes.  Remove  the 
key.  Verify  that  the  transmission  shift 
lever  or  transmission  is  locked  in 
"park.  "  Verify  that  the  vehicle,  at  rest, 
has  moved  no  more  than  150  mm  from 
the  position  noted  prior  to  release  of  the 
brakes. 

Issued  on:  lanuary  14.  1997. 
L,  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

|FR  Doc  97-1301  Filed  1-17-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putjiic  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njies. 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  121  and  125 

Small  Business  Size  Regulations  and 
Government  Contracting  Assistance 
Regulations;  Very  Small  Business 
Concern 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  Small  Business 
Administration  (SBA)  proposes  to 
amend  its  size  and  government 
contracting  assistance  regulations  to 
incorporate  the  Very  Small  Business 
Program  together  with  a  definition  of  a 
very  small  business  concern  for 
purposes  of  the  SBA's  small  business 
set-aside  program.  Section  304  of  the 
Small  Business  Administration 
Reauthorization  and  Amendments  Act 
of  1994  (Pub.  L.  103^03)  authorized  the 
SBA  Administrator  to  estabUsh  and 
carry  out  a  pilot  program  for  very  small 
business  concerns.  The  Act  defines  a 
very  small  business  concern  as  one  that 
has  15  or  fewer  employees  together  with 
average  annual  receipts  that  do  not 
exceed  $1  million.  The  Act  establishes 
September  30,  1998,  as  the  expiration 
date  for  this  pilot. 

DATES:  Comments  must  be  submitted  on 
or  before  March  24,  1997. 

ADDRESSES:  Send  comments  to: 
Nancyellen  Gentile,  Office  of  Prime 
Contracts,  U.S.  Small  Business 
Administration.  409  Third  Street,  SW.. 
Mail  Code  6250,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancyellen  Gentile.  Office  of 
Government  Contracting,  (202)  205- 
6471,  or  Cari  J.  Jordan,  Office  of  Size 
Standards,  (202)  205-6618. 
SUPPLEMENTARY  INFORMATION:  The  Small 
Business  Administration 
Reauthorization  and  Amendments  Act 
of  1994  (Act)  authorized  the  SBA  to 
establish  a  pilot  program  for  ver\-  small 
business  concerns.  (See  Pub.  L.  103- 
403,  Section  304)  The  purpose  of  this 
pilot  program  is  to  improve  access  to 
Federal  contract  opportunities  for 


concerns  that  are  substantially  below 
SBA's  size  standards  by  reserving 
certain  procurements  for  competition 
among  very  small  business  concerns. 
Very  small  business  concerns  that 
receive  a  very  small  business  set-aside 
contract  are  eligible  for  loan  application 
support  and  assistance  under  the  very 
small  business  prequalification 
component  of  this  pilot  program.  This 
pilot  program  will  expire  on  September 
30,  1998,  unless  extended  through 
legislation. 

The  Very  Small  Business  Program  is 
being  established  in  §  125.7  of  these 
regulations  and  the  definition  of  a  ver)' 
small  business  concern  is  being 
established  in  §121.413.  Under  section 
304(j)(4)  of  the  Act,  a  very  small 
business  concern  is  one  that  has  no 
more  than  15  employees  and  average 
annual  receipts  that  total  no  more  than 
$1  million.  The  size  standard 
requirements  applicable  to  small 
business  concerns  contained  in  Part  121 
of  this  chapter,  such  as  the  definitions 
and  calculation  of  average  annual 
receipts  and  number  of  employees,  self- 
certification,  and  size  status  protests, 
also  will  apply  to  ven,'  small  business 
concerns.  Section  125.7  also  describes 
the  types  of  procurements  which  will  be 
eligible  for  the  pilot  program. 

Under  this  pilot,  the  SBA  proposes 
that  procurements  of  $50,000  or  less 
that  could  be  set-aside  for  small 
business  will  be  reserved  for  concerns 
meeting  the  statutory  definition  of  a 
ver\'  small  business.  Currently,  the 
simplified  acquisition  procedures  apply 
to  all  requirements  less  than  5100,000. 
The  SBA  has  elected  $50,000  as  the  very 
small  business  set-aside  threshold  for 
the  following  reasons.  The  nature  of 
requirements  ranging  in  value  between 
$2,500  and  $50,000  is  that  of  standard 
off-the-'ihelf  products  and  ser\'ices 
which  typically  lend  themselves  to 
performance  by  very  small  businesses. 
The  SBA  analyzed  the  fiscal  year  1995 
Federal  procurement  activity  within  the 
Small  Business  Competitiveness 
Demonstration  Program  and  determined 
that  the  average  dollar  value  of  a 
contract  action  awarded  to  an  emerging 
small  business  (a  small  business 
concern  whose  size  is  no  greater  than  50 
percent  of  the  numerical  size  standard 
applicable  to  the  standard  indu!;trial 
classification  code  assigned  to  a 
contracting  opportunity)  was  $51,842. 
Further  analysis  of  this  data  shows  that 


the  average  dollar  value  of  a  contract 
action  awarded  to  an  emerging  small 
business  in  the  architectural  and 
engineering  services  industry  was 
$31,317.  Smaller  requirements  will 
develop  the  ability  of  very  small 
business  concerns  to  do  business  in  the 
federal  marketplace  at  a  gradual  pace. 
The  dollar  size  of  this  requirement  will 
enable  a  very  small  business  concern  to 
take  on  the  requirement  without  greatly 
disrupting  of>erations.  It  will  also  allow 
the  very  small  business  concern  to  take 
advantage  of  multiple  opportunities.  A 
review  of  fiscal  year  1995  federal 
procurement  data  shows  that  awards  of 
$50,000  or  less  totaled  $544,212,000. 
This  represents  1.3  percent  of  the  total 
awards  received  by  small  business 
concerns.  Therefore,  this  threshold  for 
ver\'  small  business  set-aside 
requirements  will  minimize  anv  adverse 
impact  on  existing  procurement 
assistance  programs  for  larger  small 
business  concerns.  Requirements  above 
the  $50,000  threshold  will  continue  to 
be  reser\ed  for  small  businesses  where 
appropriate.  (Note:  Procurements  of 
$2,500  and  below  are  processed  under 
new  micro-purchase  procedures 
contained  in  F.'KSA  and  are  not  reserved 
for  small  business  competition  Thus, 
the  proposed  rule  would  not  apply.) 

The  SBA  is  proposing  that  to  qualify 
for  an  award  under  this  program  a  firm 
must  be  an  eligible  small  business 
concern  under  13  CFR  part  121  as  v\ ell 
as  one  that  has  15  jr  fewer  employees 
and  average  anni.jl  receipts  that  do  not 
exceed  $1  million.  Also,  due  to  the 
limited  number  of.  and  geographical 
distance  between  the  designated  SBA 
districts,  the  SBA  believes  that  eligible 
firms  should  be  those  whose 
headquarters  are  located  within  a 
geographical  area  ser\iced  by  a 
designated  SBA  district  office  where  the 
procurement  is  ofTered.  as  opposed  to 
all  very  small  businesses  in  the  countr\'. 
This  will  also  serve  to  ensure  that  SBA 
and  participating  federal  agencies  are 
familiar  with  potential  ver)  small 
business  sources.  Since  ver>-  small 
businesses  receiving  contract  awards  are 
entitled  to  prequalification  financial 
assistance  under  this  program,  the  SBA 
believes  that  eligibility  should  be 
limited  to  firms  located  within  those 
SBA  districts  that  offer  a 
prequalification  loan  program  to  ensure 
consistent  and  efficient  adn:.iiistr3i!Dn 
of  both  programs 
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The  Act  authorizes  administration  of 
this  pilot  program  in  not  less  than  five 
(5)  nor  more  than  ten  (101  SBA  districts. 
The  Act  f>ermits  SBA  to  determine  the 
operating  details  of  the  program  For 
informational  purposes,  the  following 
are  the  SBA  districts  where  this  pilot 
program  will  be  implemented: 
Albuquerque,  NM 
Boston,  MA 
Columbus,  OH 
Detroit.  MI 
El  Paso,  TX 
Los  Angeles,  CA 
Louisville,  KY 
New  Orleans,  LA 
Philadelphia,  PA 
Santa  Ana,  CA 

These  SBA  districts  have  the  required 
available  resources  to  implement  and 
administer  the  pilot,  A  prequalification 
loan  pilot  program  is  available  in  each 
of  these  designated  districts  to  provide 
loan  application  support  and  assistance. 
Also,  SBA  will  achieve  nationwide 
geographical  coverage  by  designating  at 
least  one  pilot  site  within  broad  regional 
areas  of  the  country.  Each  site  will  have 
a  procurement  center  representative  to 
work  with  the  various  procuring 
activities  to  implement  the  program. 
SBA  may,  from  time  to  time,  through 
notice  in  the  Federal  Register,  find  it 
necessary  to  make  modifications  to  this 
list,  provided,  however,  the  total 
number  of  participating  districts  will 
remain  within  the  legislated  number. 

Federal  agencies  will  implement  this 
program,  working  with  SBA 
procurement  center  representatives  to 
identify  opportunities  appropriate  to  be 
set  aside  for  very  small  businesses.  The 
SBA  district  offices  and  procurement 
center  representatives  will  assist  the 
buying  activities  in  identifying  very 
small  business  concerns  likely  to 
compete.  The  contracting  officer  will 
advertise  ver\'  small  business  set-aside 
opportunities.  The  contracting  officer 
will  rely  on  the  offeror's  self- 
certification  in  a  specific  bid  or 
proposal.  If  the  self-certification  of  a 
very  small  business  concern  is  protested 
on  a  very  small  business  set-aside,  the 
size  determination  will  be  made  using 
the  statutorily  imposed  size  standard  of 
15  or  fewer  employees  and  average 
annual  receipts  of  $1  million  or  less  If 
there  are  not  two  or  more  ver\'  small 
business  concerns  eligible  to  compete 
on  a  specific  procurement,  then  the  very 
small  business  program  will  not  apply 
to  that  contract. 

The  Act  establishes  April  30,  1997,  as 
the  date  by  which  the  Administrator  of 
SBA  will  report  the  results  of  this  pilot 
program  to  the  Congress.  Before  that 
date,  SBA  will  obtain  ft-om  participating 


agencies  a  record  of  all  contract  awards 
under  this  program,  after  advising  them 
of  the  manner  and  frequency  of  such 
reporting.  At  a  minimum,  reports  will 
include  the  date  of  solicitation,  the  date 
of  an  award,  the  contractor's  name  and 
address,  the  standard  industrial 
classification  code  or  a  brief  description 
of  the  product  or  service,  and  the  dollar 
value  of  the  agency's  purchase. 

Compliance  With  Executive  Orders 
12612,  12788  and  12866.  the  Regulatory 
Flexibility  Act  (5  IJ.S.C.  601  et  seq.), 
and  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  3501  et  seq.) 

The  SBA  certifies  that  this  rule,  if 
adopted  in  final  form,  would  not  be  a 
significant  rule  within  the  meaning  of 
Executive  Order  12866.  The  value  of 
procurements  awarded  under  the  Verv 
Small  Business  Program  is  expected  to 
be  less  than  $100  million  since  the 
program  is  being  implemented  as  a  pilot 
program  in  only  eight  locations  and  is 
targeted  to  businesses  that  have 
historically  experienced  limited 
participation  in  the  federal  market.  This 
rule  does  not  impose  costs  upon  the 
businesses  which  might  be  affected  by 
it.  The  rule  would  have  no  effect  on  the 
amount  or  dollar  value  of  any  contract 
requirement  or  the  number  of 
requirements  reserved  for  the  small 
business  set-aside  program,  since  it  is 
administered  within  the  small  business 
set-aside  program.  Therefore,  it  would 
not  have  an  annual  economic  effect  of 
$100  million  or  more,  result  in  a  major 
increase  in  costs  or  prices,  or  have  a 
significant  adverse  effect  on  competition 
or  the  United  States  economy. 

As  required  by  the  Regulatory 
Flexibility  Act.  5  US  C.  601-612.  the 
SBA  has  prepared  a  regulatory 
flexibility  analysis  of  this  proposed  rule. 
This  analysis  has  been  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  and  is 
available  upon  request. 

For  the  purpose  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  Ch.  35.  SBA 
certifies  that  this  rule  would  not  impose 
new  reporting  or  record  keeping 
requirements,  other  than  those  required 
of  SBA. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  the  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  this  order. 

For  the  reasons  set  forth  above.  Title 
13,  Code  of  Federal  Regulations  (CFR)  is 
amended  as  set  forth  below. 


List  of  Subjects  in  13  CFR  Part  121 

Government  procurement; 
Government  property;  Grant  programs — 
business;  Loan  programs — business; 
Small  businesses. 

13  CFR  Part  125 

Government  contracts.  Government 
procurement.  Reporting  and  record 
keeping  requirements.  Small  businesses, 
Technical  assistance. 

PART  121— [AMENDED] 

1.  The  authority  citation  for  13  CFR 
part  121  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  634(b)(6), 
637(a),  and  644(c):  Pub.  L.  102-486,  106  Stat. 
2776,  3133:  and  Sec.  304,  Pub.  L.  103^03, 
108  Stat.  4175,  4188. 

2.  Section  121.401  is  revised  to  read 
as  follows: 

§121.401    What  procurement  programs  are 
subject  to  size  determinations? 

The  requirements  set  forth  in 
§§  121.401  through  121.413  cover  all 
procurement  programs  for  which  status 
as  a  small  business  is  required, 
including  the  small  business  set-aside 
program,  SBA's  Certificate  of 
Competency  program,  SBA's  Minority 
Enterprise  Development  program,  the 
Small  Business  Subcontracting  program 
authorized  under  section  8(d)  of  the 
Small  Business  Act,  the  Federal  Small 
Disadvantaged  Business  programs,  and 
the  Very  Small  Business  program. 

3.  The  following  new  §  121.413  is 
added  after  §  121.412  to  read  as  follows: 

§  121.413    What  size  firm  is  eligible  for  the 
Very  Small  Business  Program? 

A  concern  eligible  for  the  very  small 
business  program,  as  established  in 
§  125.7,  is  one  that,  together  with  its 
affiliates,  has  no  more  than  15 
employees  and  has  average  annual 
receipts  that  do  not  exceed  $1  million. 

PART  125— [AMENDED] 

1.  The  authority  citation  for  13  CFR 
part  125  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  637,  and 
644;  31  U.S.C.  9701,  9702;  and  Sec.  304.  Pub. 
L.  103-403,  108  Stat.  4175.  4188. 

2.  The  following  new  §  125.7  is  added 
after  §  125.6  to  read  as  follows: 

§  125.7    What  is  the  Very  Small  Business 
Program? 

(a)  The  Very  Small  Business  Program 
is  an  extension  of  the  small  business  set- 
aside  program,  administered  by  the  SBA 
as  a  pilot  to  increase  opportunities  for 
very  small  business  concerns.  The 
program  is  limited  to  contracts  of 
$50,000  or  less  that  could  be  set  aside 
for  small  business,  and  to  concerns  that 


c 1 1    n. 


" I, 


t  nn'j     I    Ti^ -*J    n..!^-. 


Federal  Register  /  Vol.  62.  No.  13  /  Tuesday.  January  21,  1997  /  Proposed  Rules 


2981 


meet  the  very  small  business  size 
standard  defined  in  §  121.413. 

(b)  If  there  are  not  two  or  more  very 
small  business  concerns  eligible  to 
compete  on  a  specific  procurement, 
then  the  very  small  business  program 
will  not  apply  to  that  contract. 

(c)  This  pilot  program  will  be 
implemented  in  the  following  SB  A 
districts:  Albuquerque.  NM;  Los 
Angeles,  CA;  Boston.  MA;  Louisville, 
KY;  Columbus.  OH;  New  Orleans,  LA; 
Detroit,  MI;  Philadelphia.  PA;  El  Paso, 
TX;  Santa  Ana.  CA.  Only  very  small 
businesses  whose  headquarters  are 
located  within  the  geographical  area 
serviced  by  a  designated  SBA  district 
office  where  the  procurement  is  offered 
are  eligible  for  award  of  a  contract  under 
this  pilot  program. 

(d)  This  pilot  program  terminates  on 
September  30,  1998. 

Dated:  January  14, 1997. 
Philip  Lader, 

Administrator 

(FR  Doc.  97-1308  Filed  1-17-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9&-NM-239-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  -200,  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  747-100,  -200,  and  -300  series 
airplanes,  that  would  have  required  the 
replacement  of  certain  switches  located 
behind  the  cabin  attendant's  panel  at 
door  4  right,  with  new  improved 
switches.  That  proposal  was  prompted 
by  reports  indicating  that  fires  have 
occurred  on  some  airplanes  due  to  the 
internal  failure  of  some  of  these 
switches.  This  action  revises  the 
proposed  rule  by  adding  a  requirement 
to  replace  switches  located  at  door  2 
right.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
the  installation  and  use  of  switches  that 
could  short  circuit  when  they  fail,  and 
consequently  cause  fire  and  smoke 
aboard  the  airplane. 


DATES:  Comments  must  be  received  by 
February  3,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
239-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forrest  Keller,  Senior  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton,  Washington; 
telephone  (206)  227-2790;  fax  (206) 
227-1181. 

SUPPLEMENXARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify-  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-239-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copv  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-239-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747-100,  -200,  and  -300 
series  airplanes  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  November  29, 
1996  (61  FR  60653).  That  NPRM  would 
have  required  the  replacement  of 
switches  S4  and/or  S5,  or  switches  S7 
and  S8  that  are  installed  on  the  cabin 
attendant's  panel  at  door  4  right,  with 
new  improved  switches.  That  NPRM 
was  prompted  by  reports  indicating  that 
fire  and  smoke  have  occurred  on  some 
airplanes  due  to  the  internal  failure  of 
some  of  these  switches. 

Actions  Since  issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  a  report  of  the  failure 
of  these  same  switches  located  at  the 
cabin  attendant  panel  located  at  door  2 
right  on  at  least  two  airplanes.  Failure 
of  the  switches  at  this  location  presents 
the  same  unsafe  condition  addressed  in 
the  previous  proposal. 

Accordingly,  tne  FAA  has  determined 
that,  in  addition  to  replacing  these 
switches  at  the  panel  at  door  4. 
operators  must  replace  the  switches  at 
the  panel  at  door  2.  as  well. 

Requirements  of  the  Revised  Proposed 
Rule 

This  supplemental  NPRM  proposes  to 
require  removing  switches  S4  and/or  55, 
or  switches  S7  and  S8.  that  are  currently 
installed  on  the  cabin  attendant's  panel 
at  door  4  right,  and  the  equivalent 
switches  at  door  2  right,  and  replacing 
them  with  new  improved  switches. 

The  compliance  time  for 
accomplishing  the  replacement  would 
l)e  extended  from  the  previously 
proposed  6  months  to  10  months.  The 
F.\A  finds  that  such  an  extension  is 
appropriate  in  d  nsideration  of  the 
increased  number  of  work  hours  and 
required  parts  that  would  be  necessan.' 
to  accomplish  the  proposed  actions. 

These  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
procedures  descnbed  in  Boeing  Alert 
Ser\ice  Bulletin  747-33A2252.  dated 
August  1.  1996.  Although  those 
procedures  address  replacing  only  the 
switches  located  at  door  4,  they  can  be 
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used  just  as  effectively  for  replacing  the 
switches  located  at  door  2. 

Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

There  are  approximately  648  Boeing 
Model  747-100,  -200.  and  -300  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  Of  this  number,  the 
FAA  estimates  that  167  airplanes  are  of 
U.S.  registry  and  would  be  affected  by 
this  proposed  AD 

The  proposed  replacement  of  the 
switches  would  take  approximately  5 
work  hours  per  airplane  to  accomplish. 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $1,112.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$235,804.  or  $1,412  per  airplane 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator,  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979):  and  13)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safetv.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  106(g!.  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Boeing:  Docket  96-NM-239-AD. 

Applicability:  Model  747-100,  -200.  and 
-300  series  airplanes;  as  listed  in  Boeing 
Alert  Service  Bulletin  747-33A2252.  dated 
August  1.  1996;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  prece(iing  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  .^D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  projKised  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  installation  and  use  of 
switches  in  the  cabin  attendant's  panel  that 
c-ould  short  circuit  when  they  fail,  and 
consequently  cause  fire  and  smoke  aboard 
the  airplane,  accomplish  the  following: 

(a)  Within  10  months  after  the  effective 
date  of  this  AD.  remove  switches  S4  and/or 
S5.  or  switches  S7  and  S8.  that  are  installed 
in  the  cabin  attendant's  panel  at  door  4  right. 
and  the  equivalent  switches  at  door  2  right, 
and  replace  them  with  new  switches  in 
accordance  with  the  procedures  specified  in 
Boeing  Alert  Service  Bulletin  747-33A2252. 
dated  August  1.  1996. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  at  door  2  right  or  at  door 
4  right  of  any  airplane  an  attendant's  panel 
having  switch  part  numbers  identified  in  the 
"Old  Switch"  column  of  any  table  contained 
in  Boeing  Alert  Service  Bulletin  747- 
33A2252.  dated  August  1.  1996. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 


Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  January 
13,1997. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
jFR  Doc.  97-1293  Filed  1-17-97;  8:45  am) 

BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  96-NM-105-AD] 

RIN  2120-AA64 

Airworttiiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
modification  of  an  area  on  the  front  spar 
of  the  wing  center  section  by  installing 
shims  and  new  fasteners  to  reinforce 
pressure  floor  fittings.  This  proposal  is 
prompted  by  a  report  from  the 
manufacturer  indicating  that  full-scale 
fatigue  testing  on  the  test  model 
revealed  fatigue  cracking  in  this  area. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
cracking  in  this  area,  which  can  reduce 
the  structural  integrity  of  fuselage  frame 
36  and  the  wing  center  section. 
DATES:  Comments  must  be  received  by 
Febmary  21,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
105-AD.  1601  Lind  Avenue,  SW,. 
Renton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
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Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INF0RMATK5N  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taJcing  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-105-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-105-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A320 
series  airplanes.  The  DGAC  advises  that 
it  has  received  a  report  from  the 


manufacturer  indicating  that  full-scale 
fatigue  testing  on  the  test  model 
revealed  fatigue  cracking  in  the  rib 
flange  on  the  front  spar  side  of  the  wing 
center  section.  This  cracking,  which 
occurred  at  83,550  simulated  flights, 
was  located  perpendicular  to  vertical 
posts  at  fuselage  frame  36,  and  began  at 
the  vertical  fillets  of  the  rib  flange.  Such 
fatigue  cracking,  if  not  prevented,  could 
result  in  reduced  structural  integrity  of 
fuselage  frame  36  and  the  wing  center 
section. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-57-1013,  Revision  1.  dated 
September  29, 1992,  which  describes 
procedures  for  modification  of  an  area 
on  the  front  spar  of  the  wing  center 
section  by  installing  shims  and  new 
fasteners  to  reinforce  pressure  fioor 
fittings.  The  DGAC  classified  this 
service  bulletin  as  mandator)'  and 
issued  French  airworthiness  directive 
(C/N)  95-098-066(8),  dated  May  24, 
1995,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  an  area  on  the  front  spar 
of  the  wing  center  section  by  installing 
shims  and  new  fasteners  to  reinforce 
pressure  floor  fittings.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  5  Airbus 
Model  A320  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 


It  would  take  approximately  13  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  approximately  $576 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $6,780,  or 
$1,356  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impHcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certif^lhat  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  '  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February'  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  AWation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113.  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie;  Docket  96-NM-105-AD. 

Applicability:  Model  .^320  airplanes  as 
listed  in  Airbus  Service  Bulletin  .\320-57- 
1013,  Revision  1,  dated  September  29.  1992; 
certificated  in  any  categon,' 

Note  1:  This  .^D  applies  to  each  airplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .^D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  .-KD 
The  request  should  include  an  assessment  of 
the  effect  of  the  mcKiitlcation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sfjecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previouslv 

To  prevent  fatigue  cracking  in  the  rib 
flange  on  the  front  spar  side  of  the  wing 
center  section,  and  consequent  reduced 
structural  integrity  of  fuselage  frame  16  and 
the  wing  center  section,  accomplish  the 
following:  ^ 

(a)  Prior  to  the  accumulation  of  16.000  total 
landings,  or  within  3  months  after  the 
effective  date  of  this  .\D,  whichever  occurs 
later,  modify  the  rib  flange  on  the  front  spar 
of  the  wing  center  section  bv  installing  shims 
and  new  fasteners  to  reinforce  pressure  floor 
fittings,  in  accordance  with  .Airbus  Ser\ice 
Bulletin  A32O-57-1013,  Revision  1,  dated 
September  29.  1992 

Note  2:  Modification  of  the  rib  flange 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  .Airbus  Service 
Bulletin  A32O-57-l0i3,  dated  .April  12. 
1989,  is  considered  acceptable  for 
compliance  with  the  modification  required 
by  this  AD 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  A.NM-113,  FAA. 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  if  to  the  Manager,  Standardization 
Branch.  ANM-113 

Note  3  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD,  if  anv.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21  197  and  21.1991  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 


Issued  in  Renton,  Washington,  on  ianuarv 
3.  1997 

S.R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  97-1352  Filed  1-17-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY-092-1 -9649b;  FRL-5653-8] 

Approval  and  Promulgation  of 
Revisions  to  the  Commonwealth  of 
Kentucky's  State  Implementation  Plan 
(SIP) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Kentucky  through 
the  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
submitted  revisions  to  the  Kentucky 
SIP.  This  revision  exempts  ac:etone  and 
perchloroethylene  (tetrachloroethylene) 
from  the  list  of  compounds  regulated  as 
volatile  organic  compounds  (VOC)  for 
ozone  control  purposes 

In  the  final  niles  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  Commonwealth  of  Kentucky's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activitv  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  doi:uinent.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  February  20,  1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kimberiy 
Bingham,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 


wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW., 
Washington,  DC  20460 
Environmental  Protection  Agency. 
Region  4,  Air  Planning  Branch, 
Atlanta  Federal  Center,  100  Alabama 
Street  SW,  Atlanta.  GA  30303-3104 
Natural  Resources  and  Environmental 
Protection  Cabinet,  803  Schenkel 
Lane,  Frankfort,  Kentucky  40601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberiy  Bingham  of  the  EPA  Region  IV 
Air  Programs  Branch  at  (404)  562-9038 
and  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  November  4,  1996. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator 

IFR  Doc.  97-1334  Filed  1-17-97;  8:45  am] 
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40  CFR  Part  52 

[Region  II  Docket  No.  NJ2&-1-161,  FRL- 
5678-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey; 
Consumer  and  Commercial  Products 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
proposed  approval  of  a  revision  to  the 
New  Jersey  State  Implementation  Plan 
(SIP)  for  the  attainment  and 
maintenance  of  the  national  ambient  air 
quality  standards  for  Ozone.  The  SIP 
revision  was  submitted  by  the  New 
Jersey  Department  of  Environmental 
Protection  and  consists  of  the  adopted 
new  rule  Subchapter  24.  "Control  and 
Prohibition  of  Volatile  Organic 
Compounds  (VOCs)  from  Consumer  and 
Commercial  Products."  which 
establishes  limits  on  the  amount  of 
VOCs  contained  in  certain  consumer 
and  commercial  products.  The  intended 
effect  is  to  reduce  the  emission  of  VOCs 
which  will  assist  in  attaining  the  health 
based  ozone  air  quality  standard. 
DATES:  Comments  must  be  received  on 
or  before  February  20,  1997. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Ronald  J.  Borsellino, 
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Chief,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway,  New 
York,  New  York  10007-1866. 

Copies  of  the  state  submitta](s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Environmental  Protection 
Agency,  Region  2  Office,  Air  Programs 
Branch,  290  Broadway,  25th  Floor,  New 
York,  New  York  10007-1866. 

New  Je^gey  Department  of 
Environmental  Protection.  Office  of  Air 
Quality  Management,  Bureau  of  Air 
Quality  Planning,  401  East  State  Street, 
CN418,  Trenton.  New  Jersey  08625. 

FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
J.  Wieber,  Environmental  Engineer,  Air 
Programs  Branch,  Environmental 
Protection  Agency.  290  Broadway.  25th 
Floor,  New  York.  New  York  10007- 
1866.  (212)  637-4249. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  25.  1996,  the  New  Jersey 
Department  of  Environmental  Protection 
(NJDEP)  submitted  to  EPA  a  revision  to 
the  New  Jersey  State  Implementation 
Plan  (SIP)  for  the  attainment  and 
maintenance  of  the  national  ambient  air 
quality  standards  (NAAQS)  for  Ozone. 
The  revisions  to  the  New  Jersey  Ozone 
SIP  reflect  the  adoption  to  New  Jersey 
Administrative  Code  (N.J.A.C)  of  7:27- 
24  entitled  "Control  and  Prohibition  of 
Volatile  Organic  Compounds  from 
Consumer  and  Commercial  Products," 
(Subchapter  24).  This  new  rule  was 
adopted  by  New  Jersey  on  October  3, 

1995.  and  became  effective  upon 
publication  in  the  New  Jersey  Register 
on  November  6.  1995.  This  portion  of 
New  Jersey's  Ozone  SIP  submittal  was 
found  to  be  complete  on  March  15, 

1996,  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  Part 
51  Appendix  V. 

State  Submittal 

New  Jersey's  January  25.  1996  SIP 
revision  submittal  consists  of  new  rule 
Subchapter  24.  which  establishes  limits 
on  the  amount  of  volatile  organic 
compounds  (VOC)  or  high  volatility 
organic  compounds  (HVOC)  contained 
in  certain  consumer  and  commercial 
products.  Certain  products 
manufactured  after  April  30.  1996,  and 
sold  for  use  in  New  Jersey  are  subject  to 
these  VOC  content  limits.  The  types  of 
consumer  and  commercial  products 
regulated  by  this  new  rule  and  the 
corresponding  VOC  content  limits  are 
listed  in  the  table  below. 


VOC  CorfTENT  Limits  for  Consumer 
Products 


Maximum  altow- 

abte  VOC  con- 

Consumer product  categofy 

tent 

(percent  by 

weight) 

AJr  Fresheners: 

Single  phase  aerosol  

70 

Double-phase  aerosol  .... 

30 

Liquid/pump 

18 

Solkl/gel 

3 

Antiperspirants: 

Aerosol  

HVOC  60 

Non-aerosol 

HVOC  0 

Bathroom  and  ble  cleaners: 

Aerosols  

7 

All  other  forms  

5 

CartHjrefor  choke  cleaners 

75 

Cooking  sprays,  aerosol  .... 

18 

Deodorants: 

Aerosol  

HVOC  20 

Norvaerosd 

HVOC  0 

Dustng  aids: 

Aerosol  

35 

All  ottier  forms 

7 

Engine  degreasers 

75 

Fatxx:  protectants  

75 

Floor  polishes/waxes: 

Products  for  flexible 

7 

flooring  material. 

Products  tor  nonresiltent 

10 

flooring. 

Wood  floor  wax  

90 

Fumrture  maintenarxie 

25 

products,  aerosol. 

General  purposes  cleaners 

10 

Glass  cleaners: 

Aerosols  

12 

All  other  forms 

8 

Hair  nxKtsses 

16 

Hair  sprays 

80 

Hair  styling  gels  

6 

Househokj  adheswes: 

Aerosol  _ 

75 

Contact 

80 

Construction  arxj  panel  .. 

40 

General  purpose  

10 

Structural  waterproof 

D 

Insecticides: 

Crawling  bog  

40 

Flea  and  tick 

25 

Flying  bug 

35 

Foggers  

46 

Lawn  and  garden  

20 

Laundry  prewash: 

Aerosol/solkte  

22 

All  ottier  forms  

5 

Laundry  starch  products  .... 

5 

Nail  polish  removers  

85 

Oven  Cleaners: 

Aerosol/pxjmp  sprays  

8 

Liquids  

5 

Shaving  creams 

5 

'  Reserved. 

In  March  1995,  EPA  published  a 
Report  to  Congress  entitled  "Study  of 
Volatile  Organic  Compound  Emissions 
from  Consumer  and  Commercial 
Products."  (EPA-453/R-94-066-A). 
Based  on  the  information  provided  in 


this  report,  the  NJDEP  expects  to 
achieve  VOC  emission  reductions  of  7.9 
tons  per  day  from  the  1990  baseline 
emissions.  This  level  of  emission 
reductions  when  achieved,  constitutes  a 
18  percent  reduction  from  the  1990 
baseline  emissions  for  the  categories 
regulated  in  Subchapter  24.  These 
emission  reductions  reflect  a  per  capita 
VOC  emission  reduction  of  0.75  pounds 
of  VOC  per  person  per  year. 

Applicability 

Subchapter  24  appUes  to  any  person 
who  sells,  offers  for  sale,  holds  for  sale, 
distributes,  supplies,  or  manufactures 
any  consumer  product  listed  in  the  table 
above  for  use  in  New  Jersey.  Consumer 
products  that  are  sold  in  New  Jersey  for 
shipment  and  use  outside  of  the  State  of 
New  Jersey  are  exempt  from  the  VOC 
content  limits,  and  administrative  and 
testing  requirements  of  Subchapter  24. 
This  exemption  reflects  the  intent  to 
regulate  only  the  manufacture  and 
distribution  of  consumer  products  that 
are  actually  used  in  New  Jersey  and  not 
to  interfere  in  the  transportation  of 
goods  that  are  destined  for  outside  of 
the  State. 

The  VOC  content  Umits  included  in 
Subchapter  24.  do  not  apply  to 
consumer  products  manufactured  prior 
to  April  30,  1996  provided  such 
consumer  products  have  a  date  of 
manufacture  code  on  the  container  or 
packaging.  This  provision  allows  the 
manufacturers  and  distributors 
sufficient  notice  and  a  reasonable 
amount  of  time,  from  the  state  effective 
date  of  the  rule,  to  comply  with  VOC 
content  limits  contained  in  Subchapter 
24. 

Subchapter  24  excludes  certain 
products  from  the  applicable  VOC 
content  limits.  The  rationale  for  these 
exclusions  is  that  the  products  do  not 
emit  VOCs,  or  there  are  no  existing 
acceptable  alternatives,  or  because  the 
active  ingredient  is  present  in 
concentrated  form  resulting  in  less  VOC 
emissions.  Such  products  that  are 
exempt  are:  bait  station  insecticides  that 
contain  bait  weighing  more  than  0  5 
ounces:  household  adhesives  sold  in  a 
container  of  one  fluid  ounce  or  less  or 
a  container  of  more  than  one  United 
States  gallon  (128  fluid  ounces):  air 
fresheners  or  insecticides  which  contam 
at  least  98  percent  by  weight  para- 
dichlorobenzene:  air  fresheners 
consisting  entirely  of  fragrance, 
inorganic  compounds,  or  compounds 
excluded  from  the  definition  of  VOC  in 
Subchapter  24.  C»enerally.  these 
exclusions  are  consistent  with  similar 
regulations  in  other  states  and  have 
been  approved  by  EPA. 
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Certain  substances  for  the  purposes  of 
determining  the  VOC  content  on 
consumer  products  are  excluded  from 
the  requirements  of  Subchapter  24. 
specifically.  VOCs  with  known  low 
vapor  pressures  of  less  than  0,1 
millimeters  of  mercury  at  20  degrees 
Celsius,  VOCs  with  unknown  vapor 
pressures  consisting  of  more  than  12 
carbon  atoms  per  molecule,  and  VOCs 
with  unknown  vapor  pressures  that 
have  melting  points  higher  than  .10 
degrees  Celsius  and  do  not  sublime. 
Examples  of  such  compounds  include 
high  molecular  weight  resins  used  in 
hair  sprays  and  the  heavy  oils  used  in 
furniture  polishes.  Subsection  24  also 
excludes  fragrances  up  to  a  combined 
two  percent  by  weight  contained  in  any 
consumer  product. 

Subchapter  24  also  provides  for 
granting  exemptions  for  products  that 
reduce  VOC  emissions  using  non- 
traditional  methods,  referred  to  as 
"innovative  products."  The  concept 
behind  an  innovative  product  provision 
is  to  provide  an  alternative  to  complying 
with  the  specified  content  standard 
found  in  the  rule.  A  product  may  be 
exempted  from  VOC  content  standards 
if  the  manufacturer  demonstrates  that 
due  to  some  characteristics  of  the 
formulation,  design,  delivery  system  or 
other  factor,  VOC  emissions  resulting 
from  the  use  of  the  innovative  product 
would  be  less  than  the  emissions 
resulting  from  the  use  of  a 
representative  product  that  meets  the 
VOC  content  standard. 

If  a  manufacturer  was  granted  an 
innovative  product  exemption  pursuant 
to  the  Cahfomia  Air  Resource  Board 
(CARB)  consumer  products  regulations 
(Title  17,  Subchapter  8. .5.  article  1. 
section  94503.5  or  article  2,  section 
94511  of  the  Cafifomia  Code  of 
Regulations),  the  manufacturer  may  also 
claim  this  exclusion  by  submitting  a 
copy  of  the  CARB  exemption  decision 
and  CARB's  statement  of  the  conditions 
on  its  approval  of  the  exemption  to  the 
NJDEP. 

As  stated  in  their  response  to 
comments.  New  Jersey  commits  to 
forwarding  all  innovative  product 
exemptions  that  New  Jersey  accepts  to 
EPA,  Region  2,  in  order  for  EPA  to  be 
able  to  determine  compliance  with  the 
New  Jersey  SIP,  once  it  is  approved.  SIP 
revisions  would  not  be  necessary  for 
such  innovative  products  excluded  from 
complying  with  the  VOC  content  limits 
of  Subchapter  24,  because  the  VOC 
emissions  from  such  products  have  been 
demonstrated  to  be  less  than  those  from 
a  complying  product  and  bec:ause  an 
appropriate  level  of  opportunity  for 
public  comment  regarding  the 
mechanisms  and  criteria  for  such 


exclusions  has  been  made  during  New 
Jersey's  proposal  of  new  rule 
Subchapter  24. 

In  addition,  CARB's  rules,  measures 
and  procedures  for  their  consumer 
products  regulation  have  been  approved 
by  EPA  as  part  of  the  California  SIP. 
CARB's  consumer  products  rule 
includes  a  "federal  enforceability" 
provision  which  requires  that  those 
innovative  product  exemptions 
approved  by  CARB  be  submitted  to  EPA 
Region  9  as  SIP  revisions  after  adhering 
to  a  specific  procedure  or  mechanism. 
Since  New  Jersey  is  recognizing  only 
those  innovative  product  exemptions 
approved  by  CARB.  and  which  are 
required  to  be  federally  enforceable 
through  CARB's  rule,  it  would  be 
redundant  to  have  New  Jersey  submit 
those  exemptions  to  EPA  Region  2  for 
EPA  approval. 

In  addition,  Subchapter  24  provides 
relief  due  to  extraordinary  reasons  that 
are  beyond  the  reasonable  control  of  the 
manufacturers  of  regulated  consumer 
products.  The  maximum  allowable  VOC 
content  limits  do  not  apply  to  any 
consumer  product  if  an  agency  of 
another  state,  which  has  an  adopted 
consumer  product  variance  provision  in 
its  rules  as  of  December  2,  1995.  has 
granted  to  the  manufacturer  of  that 
product  a  variance.  This  exclusion  shall 
be  effective  in  New  Jersey  until  the 
other  state  agency's  approved  variance 
expires  or  is  revoked,  at  which  time  the 
exclusion  from  the  requirements  of 
Subchapter  24  shall  autonnatically 
expire.  This  exclusion  shall  be  effective 
in  New  Jersey  provided  that  the 
manufacturer  claiming  this  exclusion 
submits  a  copy  of  the  state  agency's 
exemption  decision  and  statement  of  the 
conditions  of  the  state  agency's  approval 
of  the  exemption  to  the  NJDEP. 

As  stated  in  their  response  to 
comments.  New  Jersey  commits  to 
forwarding  all  variances  pursuant  to 
Subchapter  24  to  EPA.  Region  2,  in 
order  for  EPA  to  be  able  to  determine 
compliance  with  the  New  Jersey  SIP, 
once  it  is  approved.  Since  there  is 
already  a  specific  procedure  or 
mechanism  established  for  making  the 
variances  federally  enforceable,  it  is  not 
necessary  to  go  through  the  process 
again. 

Administrative  Requirements 

Subc:hapter  24  requires  manufacturers 
of  consumer  products  subject  to 
Subchapter  24.  to  submit  a  registration 
report  to  the  NJDEP  by  October  1,  1996 
which  identifies  the  categories  of 
products  they  manufacture  and  the 
specific  products  affected  by  the  rule. 

Each  manufacturer  of  a  consumer 
product  subject  to  Subchapter  24  is 


required  to  clearly  display  on  each 
consumer  product  container  or 
packaging  the  month  and  year  in  which 
the  product  was  manufactured  (or  a 
code  indicating  such  date).  This  will 
allow  the  verification  of  whether  the 
product  was  required  to  meet  the  VOC 
content  limits  specified  in  Subchapter 
24. 

Subchapter  24  also  requires 
manufacturers  of  consumer  products  to 
keep  records  demonstrating  compliance 
with  the  VOC  content  limits.  These 
records  are  required  to  be  kept  for  a 
period  of  at  least  three  years  and  shall 
be  made  available  within  30  days  upon 
request.  In  addition,  manufacturers  of 
consumer  products  are  required  to 
submit  within  90  days  upon  request, 
estimations  of  the  product  quantities 
sold  in  New  Jersey.  This  provision 
enables  the  NJDEP  to  conduct  an 
emission  estimation  survey  at  a  future 
date.  Any  person  who  submits 
information  to  the  NJDEP  pursuant  to 
Subchapter  24  may  assert  a 
confidentiality  claim  in  accordance  with 
the  procedures  specified  in  N.J.A.C. 
7:27-1.6. 

Test  Methods 

Compliance  is  determined  using  mass 
balance  based  on  manufacturers' 
formation  data  and  records  of  raw 
material  purchase.  Further  analysis 
could  make  use  of  methods  which  are 
shown  to  accurately  determine  the 
concentration  of  VOCs  in  a  product. 
Such  methods  shall  include  any 
methods  issued  by  EPA  or  CARB  which 
have  been  established  for  the 
measurement  of  VOCs  in  consumer 
products.  Subchapter  24  does  not  cite  . 
any  specific  analytical  method  for 
determining  the  VOC  content  of 
consumer  products  as  such  methods  are 
currently  being  developed  by  CARB  and 
EPA.  Until  specific  analytical  methods 
become  available,  compliance  with 
Subchapter  24  will  rely  heavily  upon 
manufacturer's  records  of  the 
constituents  used  to  produce  the 
consumer  products. 

Federal  Supersession 

Subchapter  24  includes  a  provision 
which  addresses  any  potential  conflicts 
between  New  Jersey's  Subchapter  24 
and  any  national  consumer  products 
rule  EPA  may  issue.  Generally, 
Subchapter  24  provides  that  where  a 
Federal  rule  establishes  a  VOC  content 
limit  or  product  applicability  criteria 
that  differs  from  New  Jersey's 
requirement,  the  Federal  rule  shall 
supersede  New  Jersey's  regulation. 
However,  where  the  Federal  rule  does 
not  regulate  the  VOC  content  of  a 
product  category  for  which  Subchapter 
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24  has  established  a  limit,  New  Jersey's 
regulation  shall  remain  in  effect.  On 
April  2,  1996.  EPA  proposed  national 
VOC  emission  standards  for  consumer 
products,  61  FR  14531.  which  includes 
similar  consumer  products  and  VOC 
content  limits  as  those  approved  by 
New  Jersey.  It  is  anticipated  that  the 
national  rule  will  be  promulgated  in 
1997. 

Conclusion 

EPA  has  evaluated  the  revisions  to  the 
New  Jersey  Ozone  SIP  which  consists  of 
the  adoption  of  a  new  rule  Subchapter 
24,  "Control  and  Prohibition  of  Volatile 
Organic  Compounds  from  Consumer 
and  Commercial  Products,"  and  has 
determined  that  all  of  the  provisions 
contained  in  Subchapter  24  are 
consistent  with  EPA  policy  and 
guidance  and  are  approvable.  Therefore, 
EPA  is  proposing  approval  of 
Subchapter  24. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Administrative  Requirements 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  nile  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore. 


because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  L'njon  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(A)-(K) 
and  part  D  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFRPart  51. 

List  of  Subjects  in  40  CFR  Par   52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Autliorit>-:  42  U.S.C.  7401-7671q. 


Dated:  December  30. 1996. 
William ).  Muszynski, 

Acting  Regional  Administrator. 

|FR  Doc.  97-1370  Filed  1-17-97;  8:45  am) 

BILUMG  CODE  H«0-60-P 


40  CFR  Pan  52 

[lL143-1b;FRL-6671-4] 

Approval  and  Promuigation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
Illinois'  lanuarv'  8.  1996.  submittal  of  a 
site-specific  State  Implementation  Plan 
(SIP)  revision  request  for  Reynolds 
Metals  Company  s  McCook  Sheet  and 
Plate  Plant  in  McCook.  Illinois  (in  Cook 
County).  The  purpose  of  this  request  is 
to  amend  the  Slate's  volatile  organic 
material  (VOM)  reasonably  available 
control  technology  (RACT)  requirements 
for  Revnolds'  aluminum  rolling 
operations  to  mirror  the  facility's  RACT 
requirements  promulgated  under  the 
Chicago  area  Federal  Implementation 
Plan.  In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
this  action  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  i^  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  Februarv 
20.  1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to  (.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (ARlS-l). 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois    0604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at;  Regulation 
Development  Section.  Air  Programs 
Branch  (AR18-I)  Environmental 
Protection  .Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604 
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FOn  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-6082. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register 

Dated:  December  17.  1996. 
Michelle  D.  Jordan, 

Acting  Regional  Administrator. 

|FR  Doc.  97-1332  Filed  1-17-97;  8:45  am) 

Ba.UNG  CODE  6540-90-P 


40  CFR  Part  194 
RIN  2060-AE30 
lFRL-6679-2] 

Opportunity  To  Present  Oral 
Testimony  on  the  DOE's  Compliance 
Certification  Application  for  the  Waste 
Isolation  Pilot  Plant;  Notice  of  Public 
Hearings 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  hearings. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  intends  to  certify  whether 
or  not  the  Waste  Isolation  Pilot  Plant 
(WIPP)  will  comply  with  EPA's 
environmental  radiation  protection 
standards  for  the  disposal  of  radioactive 
waste  (40  CFR  part  191).  The  WIPP  is 
being  constructed  by  the  Department  of 
Energy  (DOE)  near  Carlsbad.  New 
Mexico,  as  a  potential  repositor\  for  the 
safe  disposal  of  transuranic  radioactive 
waste.  Pursuant  to  the  WIPP  Land 
Withdrawal  Act  of  1992,  as  amended. 
EPA  must  certify  that  the  WIPP  will 
comply  with  EPA's  radioactive  waste 
disposal  standards,  as  well  as  other 
applicable  environmental  laws  and 
regulations,  before  DOE  may  commence 
disposal  of  radioactive  waste  at  the 
WIPP. 

EPA  will  determine  whether  the  WIPP 
will  comply  with  EPA's  disposal 
standards  based  on  the  application 
submitted  by  the  Secretary  of  Energy. 
DOE's  Compliance  Certification 
Application  was  received  by  the  EPA  on 
October  29,  1996.  EPA  is  reviewing  the 
application  and  has  requested 
supplemental  information  from  DOE. 
Copies  of  the  apphcation  and  the  letter 
from  EPA  to  DOE  requesting  additional 
information  are  available  for  review  at 
each  of  EPA's  WIPP  docket  locations 
(see  Supplementary  Information  for 
specifics).  The  Administrator  will  make 


a  determination  as  to  the  completeness 
of  the  application  in  the  near  future  and 
will  notify  the  Secretary  of  Energy,  in 
writing,  when  the  Agency  deems  the 
application  "complete."  EPA  will 
evaluate  the  "Department's"  application 
in  determining  whether  the  WIPP  will 
comply  with  the  Agency's  radioactive 
waste  disposal  standards.  EPA  requests 
public  comment  on  all  aspects  of  the 
DOE's  application. 
DATES:  EPA  will  conduct  public 
hearings  to  receive  comments  on  the 
Department  of  Energy's  (DOE) 
Compliance  Certification  Application 
for  the  Waste  Isolation  Pilot  Plant 
(WIPP)  in  Carlsbad,  NM  on  February  19, 
from  Noon  to  5:00  p.m.  and  from  7:00 
p.m.  to  9:00  p.m.;  in  Albuquerque,  NM 
on  February  20  from  noon  to  5:00  p.m. 
and  from  7:00  p.m.  until  9:00  p.m.;  and 
in  Santa  Fe,  NM  from  Noon  to  5:00  p.m. 
and  from  7:00  p.m.  to  9:00  p.m. 

Testifiers  are  requested  to  pre-register. 
Contact  Rafaela  Ferguson,  EPA,  by 
telephone  or  fa.x  at  (202)  233-9362  or 
(202)  233-9649  with  the  following 
information:  Name/Organizational 
Affiliation  (if  any)/address/hearing  date, 
location,  time(s)  available  to  testif\',  and 
a  daytime  telephone  number.  Individual 
speakers  will  be  allocated  5  minutes  and 
individuals  testifying  as  the  official 
representative  or  spokesperson  on 
behalf  of  groups  and  organizations  will 
be  allocated  10  minutes  for  an  oral 
presentation  exclusive  of  any  time 
consumed  by  questions  from  the 
government  panel  and  answers  to  these 
questions.  In  order  to  guarantee  an 
opportunity  to  testify,  requests  must  be 
received  by  February  14,  1997.  Speakers 
not  registered  in  advance  may  register  at 
the  door  and  will  be  scheduled  to 
testify,  if  openings  are  still  available  and 
time  permits. 

ADDRESSES:  EPA's  public  hearings  to 
accept  comments  on  DOE's  CompUance 
Certification  Application  will  be  held 
on  February  19.  at  the  Pecos  River 
Village  Conference  Center,  Room  #5, 
302  South  Canal  Street,  Carlsbad,  NM; 
on  February  20,  at  the  Albuquerque 
Convention  Center,  Cochiti/Taos  Room, 
401  Second  Street,  NW,  Albuquerque, 
NM:  and  on  February-  21.  at  the 
Sweenev  Convention  Center.  Room  #1, 
201  W.  Marcy.  Santa  Fe,  NM. 

Information  on  EPA's  radioactive 
waste  disposal  standards  (40  CFR  Part 
191),  the  compliance  criteria  (40  CFR 
Part  194).  and  DOE's  compliance 
certification  application  is  listed  under 
Dockets  No  R-89-01,  A-92-56,  and  A- 
93-02.  respectively,  and  is  available  for 
review  at  the  following  three  EPA  WIPP 
docket  locations  in  New  Mexico:  in 
Carlsbad  at  the  Municipal  Library, 


Hours:  Mon-Thu.  10-9,  Fri-Sat,  10-6, 
and  Sun  1-5:  in  Albuquerque  at  the 
Government  Publications  Department, 
Zimmerman  Library,  University  of  New 
Mexico,  Hours:  Mon-Thu,  8-9,  Fri,  8- 
5,  Sat-Sun,  1-5;  and  in  Santa  Fe  at  the 
Fogelson  Library,  College  of  Santa  Fe, 
Hours:  Mon-Thu,  8-12  Midnight.  Fri, 
8-5,  Sat,  9-5,  and  Sun,  1-9.  For 
purposes  of  judicial  review,  EPA's 
official  docket  for  all  rulemaking 
activities  under  the  Waste  Isolation  Pilot 
Plant  Land  Withdrawal  Act,  as 
amended,  is  located  in  Washington,  DC 
in  the  Air  Docket,  Room  M1500, 
Mailcode  6102,  U.S.  EPA,  401  M  Street. 
SW.,  Washington,  DC  20460. 

Note:  The  dockets  in  New  Mexico  only 
contain  major  items  from  the  official  docket 
(WDC)  plus  all  those  documents  added  to  the 
official  docket  since  October  1992  when  the 
WIPP  Land  Withdrawal  Act  was  enacted. 

As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  for 
photocopying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rafaela  Ferguson,  Office  of  Radiation 
and  Indoor  Air,  (202)  233-9362  or  call 
EPA's  24-hour  toll-ft^  WIPP 
Information  Line,  1-800-331-WIPP. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  is  developing  the 
Waste  Isolation  Pilot'Plant  (WIPP)  near 
Carlsbad  in  southeastern  New  Mexico  as 
a  deep  geologic  repository  for  disposal 
of  transuranic  (TRU)  radioactive  waste. 
TRU  wastes  are  materials  containing 
elements  having  atomic  numbers  greater 
than  92  in  concentrations  greater  than 
100  nanocuries  of  alpha-emitting  TRU 
isotopes,  with  half- lives  greater  than 
twenty  years,  per  gram  of  waste.  Most 
TRU  wastes  are  items  that  have  become 
associated  with  the  production  of 
nuclear  weapons,  e.g.,  rags,  equipment, 
tools,  and  contaminated  organic  and 
inorganic  sludges. 

On  October  30,  1992,  the  Waste 
Isolation  Pilot  Plant  Land  Withdrawal 
Act  (Pub.  L.  102-579)  was  enacted,  and 
on  September  23,  1996,  the  Act  was 
amended.  Among  other  things,  the  Act. 
as  amended,  specifies  the  terms  and 
conditions  for  the  EXDE's  activities  at  the 
WIPP  and  the  regulatory  requirements 
which  apply  throughout  various  stages 
of  the  repository's  development 
including  the  requirement  that  before 
beginning  disposal  of  radioactive  wastes 
at  the  WIPP,  DOE  must  demonstrate  that 
the  WIPP  vdll  comply  with  the 
Environmental  Protection  Agency's 
(EPA)  radioactive  wastes  disposal 
standards,  e.g.,  "Environmental 
Standards  for  the  Management  and     ' 
Disposal  of  Spent  Nuclear  Fuel,  High- 
Level  and  Transuranic  Radioactive 
Wastes"  (40  CFR  Part  191). 
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Under  the  Act,  as  amended,  EPA  is 
required  to  develop  criteria  for  the 
AcLministrator's  certification  of 
compliance  with  the  40  CFR  part  191 
disposal  standards.  On  February  11, 
1993,  EPA  published  an  Advance  Notice 
of  Proposed  Rulemaking,  58  FR  8029,  in 
the  Federal  Register  requesting 
information  and  comments  pertinent  to 
the  development  of  the  compHance 
criteria. 

On  January  11,  1995,  EPA 
Administrator  Carol  BrowTier  signed  the 
proposed  compliance  criteria  rule.  The 
90-day  public  comment  period  began  on 
January  30,  the  date  the  proposed 
compliance  criteria  rule  notice  appeared 
at  60  FR  5766  in  Part  II  of  the  Federal 
Register,  and  ended  on  May  1,  1995. 
EPA  opened  a  second  public  comment 
period  on  August  1,  which  ended  on 
September  15,  1995  (60  FR  39131).  EPA 
issued  final  compliance  criteria  on 
February  9,  1996,  at  61  FR  5224-5245, 
approximately  one  year  after  prosposai 
in  the  Federal  Register.  On  March  29, 
1996,  EPA  issued  the  Compliance 
Application  Guidance  (CAG)  which 
provided  DOE  with  specific  guidelines 
regarding  the  format  and  content  of  the 
compliance  certification  application  and 
a  clear  description  of  the  information 
that  EPA  would  need  to  make  its 
certification  decision.  The  guidance 
provided  in  the  CAG  is  within  the 
framework  established  by  40  CFR  parts 
194  and  191  and  under  the  authority  of 
the  WIPP  Land  Withdraw!  Act,  as 
amended.  On  November  15,  1996,  EPA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  in  the 
Federal  Register  at  61  FR  58499-58500. 
entitled  "Etecision  to  Certify  Whether 
the  Waste  Isolation  Pilot  Plant  Complies 
With  the  40  CFR  Part  191  Disposal 
Regulations  and  the  40  CFR  Part  194 
Compliance  Criteria."  The  WIPP  Land 
Withdrawal  Act,  as  amended,  requires 
the  DOE  to  demonstrate  compliance 
with  EPA's  disposal  standards  and  to 
submit  an  application  for  certification  of 
WIPP's  compliance  to  the  EPA 
Administrator.  In  submitting  such  an 
application,  the  DOE  must  meet  the 
requirements  of  the  EPA  compliance 
criteria  that  will  be  used  by  the  Agency 
to  certify  whether  or  not  the  WIPP 
complies  with  the  radioactive  waste 
disposal  standards. 

If  EPA  decides  that  the  WIPP  meets  its 
radioactive  waste  disposal  standards, 
then  DOE  may  proceed  with  the 
opening  of  the  WIPP.  Following  the 
opening  of  the  facility  and  throughout 
its  operational  phase,  DOE  will  be 
required  to  submit  a  re-certification 
application  to  EPA  every  five  years.  The 
Agency  will  review  this  application  and 
determine  whether  the  WIPP  remains  in 


compliance  with  the  disposal  standards. 
The  public  will  be  permitted  to  inspect 
and  comment  on  any  re-certification 
appHcation.  By  law,  all  pubUc 
comments  must  be  considered  by  the 
Agency  prior  to  making  a  final  decsion 
on  WIPP's  continued  operation. 

Dated:  January  15, 1997. 

Rob  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  97-1366  Filed  1-17-97:  8:45  am] 

BILLING  CODE  e56fr-S0-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  194 

pocket  No.  PS-130;  Notice  4] 

RIN2137-AC30 

Notice  Of  Public  Hearing;  Response 
Plans  for  Onshore  Oil  Pipelines 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  Office  of 
Pipeline  Safety  (OPS),  EKDT. 
ACDON:  Announcement  of  public 
hearing;  Correction. 

SUMMARY:  In  proposed  rule  document 
95-30316  beginning  on  page  60674  in 
the  issue  of  Friday,  November  29,  1996, 
RSPA  did  not  include  a  full  agenda. 
RSPA  anticipates  a  discussion  of  the 
interim  final  rule  49  CFR  part  194  in  its 
entirety,  including  the  issues  identified 
in  the  following  draft  agenda.  RSPA 
expects  the  meeting  to  be  attended  by  a 
broad  cross-section  of  the  pipeline 
industry,  as  well  as  environmental 
groups,  state  environmental  agencies, 
and  other  federal  agencies  such  as  the 
Environmental  Protection  Agency  and 
the  National  Transportation  Safety 
Board.  The  draft  agenda  is  as  follows: 

January  29.  1997,  8:30  a.m.^:30  p.m. 

New  Orleans  Hilton  Riverside  in  New 
Orleans,  Louisiana 

Opening  Remarks 

Definition  of  significant  and  substantial 

harm 
Facility  response  plan  requirements  for 

pipelines  transporting  hazardous 

substances 
Credit  for  secondary  containment 

around  breakout  tanks 
Update  on  RSPA  breakout  tank 

regulations,  and  adoption  of  API 

standards  650-653 
Changing  RSPA  plan  review  cycle  from 

three-year  cycle  to  five-year  cvcle 
Regulatory  definition  of  "oil"  for 

purposes  of  response  planning 


Requirement  fc.  secondary 

communications  systems  for 

emergency  response 
Jurisdictional  issues  for  offshore 

pipelines 
Planning  for  "a  substantial  threat  of  a 

discharge" 
Distribution  of  exercise  guidance 

document 
Incorporating  tlie  PREP  guidance  into  49 

CFR  194  by  reference 
Developing  a  tool  to  measure  how 

pipeline  operators  implement  their 

FRP 
Adopting  the  National  Response  Team's 

Integrated  Contingency  Plan 
Use  of  NAVIC--  2  &  EPA  guidelines  to 

assess  response  resources 
Elimination  of  references  to  high/low 

volume  port  *  ers 
Requirement  for  response  strategies/ 

techniques 
Adjourn 

Issued  in  Washington,  D.C.  on  lanuarv- 14. 
1997. 

Richard  B.  Feider. 

Associate  Administrator  for  Pipeline  Safety. 
[PR  Doc.  97-1291  F  'ed  1-17-97:  8:45  am] 
BILLING  CODE:  4»10-6C-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


44  CFR  Part  67 
[Docket  No.  FEMA-   202] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  ar  1  modified  base 
fiood  elevations  are  the  basis  for  the 
Hoodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualifv  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  followii.g  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community 

ADDRESSES:  The  proposed  base  flood 
elevations  for  earii  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
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community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  jr..  Chief. 
Hazard  Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SVV., 
Washington,  DC  20472,  (202)  646-2796 
SUPPt.EMENTARY  INFORMATION:  The 
Federal  Emergency  Management  .Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Ad 
of  1973.  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60  3,  are  the 
minimum  that  are  required.  Thev 
should  not  be  construed  to  mean  that 
the  community  must  change  anv 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  bv  other 
Federal,  State,  or  regional  entities 
These  proposed  elevations  are  used  to 


meet  the  floodplain  management 
requirements  of  the  .NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  lule  is  categorically 
excluded  from  the  requirements  of  44 
CFK  Part  10,  Environmental 
Consideration  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  .•\ssociate  Director, 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
ProtectionAct  of  1973.  42  U,S,C.  4104, 
and  are  required  to  establish  and 
maintain  communitv  eligibility  in  the 
NFIP.  No  regulatory  fiexibilitv  analysis 
has  been  prepared 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 


Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows:, 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 

Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329:  EO  12127.44  FR  19367, 
3  CFR,  1979  Comp..  p  376. 


§67.4    [Amendetf] 

2,  The  tables  published  under  the  authority  of  §67.4  are  proposed  to  be  amended  as  follows: 


#Deptri  in  feet  above 

ground.  'Elevation  in 

State 

City/town/county 

Source  of  flooding 

Location 

feet.  (NGVD) 

Existing 

Modified 

Coloracto  

Colorado  Springs 

Pine  Creek 

Approximately  950  feet  upstream  of  Inter-     None  j          *6.319 

(City).  El  Paso 

state  25. 

County . 

Approximately    480    feet    upstream    of  !  None  

Academy  Boulevard. 

*6,441 

Pine  Creek  Tributary  

Approximately  225  feet  above  confluence    None  

with  Pine  Creek. 

•6,378 

Approximately    2.100    feet    upstream   of  '  None  '6,398 

confluence  withi  Pine  Creek. 

Maps  are  availat)<e  for  inspection  at  the  City  of  Colorado  Springs  Regional  Building  Department,  101  West  Costilla  Street.  Colorado  Springs, 
Colorado 

Send  comments  to  The  Honorable  Robert  M    isaac    Mayor.  City  of  Colorado  Springs,  P.O.  Box  1575,  Colorado  Spnngs,  Colorado  80901- 
1575 


Manrtou  Springs 

(City).  El  Paso 
County. 


SuttierlarxJ  Creek 


Approximately    1,200   feet   upstream   of 
confluence  virttti  Fountain  Creek. 


None 


None 


•6,267 


6,505 


Approximately    1,250    feet    upstream    of 
Crystal  Hills  Boulevard. 
Maps  are  available  (or  inspection  at  City  Hall,  606  Mamtou  Avenue,  Manitou  Spfings,  Colorado. 

Send  comments  to  The  Honorable  Gherald    Bud"  Ford   Mayor,  City  of  Manitou  Springs,  606  Manitou  Avenue,  Manitou  Springs,  Colorado 
80829 


Monument  (Town),  El     Black  Forest-Baptist  Road   '  At  Baptist  Road 
Paso  County.  Tntxjtary. 


None 


Approximately  120  feet  upstream  of  Bap-  ;  None  .. 
tist  Road. 

Crystal  Creek I  Approximately  70  feet  upstream  of  con-    *6,220 

I      fluerx::e  with  Monument  Lake. 


•7,020 
•7,022 
•6.923 
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State 


City /town/county 


Source  of  flooding 


Location 


#Deptti  in  feet  atove 

grourxj.  'Elevation  m 

feet.  (NGVD) 


Existng        Modified 


Dirty  Woman  Creek 


Approximately    160   feet  downstream   of  None  

I      Interstate  25. 

I  At  Mitchell  Street    '6.883.. 

Just  downstream  of  Westwood  Lane  None  .... 


Maps  are  availaole  tor  inspection  at  the  Town  Hall,  166  Second  Street.  Monument.  Colorado. 

Send  comments  to  The  Honorable  Si  Bell,  Mayor,  Town  of  Monument,  166  Second  Street,  Monument.  Colorado  80132 


•7,053 

•6,886 
•6,995 


(Catalog  of  Federal  Domestic  Assistance  No 
83.100.  "Flood  Insurance.') 

Dated:  January  10,  1997. 
Richard  W.  Krimm, 

Executive  Associate  Director.  Mitigation 
Directorate. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  53 

[CC  Docket  No.  96-149,  FCC  96-489] 

Implementation  of  the  Non-Accounting 
Safeguards  of  Sections  271  and  272  of 
ttie  Communications  Act  of  1934,  as 
Amended 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  On  December  24,  1996.  the 
Commission  released  a  First  Report  and 
Order  which  is  published  elsewhere  in 
this  issue.  On  the  same  day,  the 
Commission  adopted  a  Further  Notice  of 
Proposed  Rulemaking  (FNPRM)  seeking 
comment  on  proposed  disclosure 
requirements  to  implement  section 
272(e)(1).  The  intended  effect  of  this 
FNPRM  is  to  further  the  Commission's 
goal  of  fostering  competition  in  the 
telecommunications  market. 

DATES:  Comments  are  due  on  or  before 
February  19,  1997  and  Reply  Comments 
are  due  on  or  before  March  21,  1997. 
Written  comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  are  due  February  19,  1997. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
March  24,  1977. 


ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary.  Federal  Communications 
Commission,  1919  M  Street,  N.VV., 
Room  222.  Washington,  D.C.  20554. 
with  a  copy  to  Janice  Myles  of  the 
Common  Carrier  Bureau.  1919  M  Street. 
N.W..  Room  544.  Washington.  D.C. 
20554.  Parties  should  also  file  one  copy 
of  any  documents  filed  in  this  docket 
with  the  Commission's  copy  contractor. 
International  Transcription  Serxices, 
Inc..  2100  M  Street.  N.VV..  Suite  110. 
Washington.  D.C.  20037.  In  addition  to 
filing  comments  with  the  Secretary',  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway.  Federal  Communications 
Commission,  Room  234.  1919  M  Street. 
N.W.,  Washington,  DC  20554,  or  via  the 
Internet  to  dconwav@fcc.gov.  and  to 
Timothy  Fain.  OMB  Desk  Officer.  10236 
NEOB,  725-1 7th  Street,  N.W., 
Washington,  DC  20503  or  via  the 
Internet  to  fain t@al.eop.gov, 

FOR  FURTHER  INFORMATION  CONTACT: 

Radhika  Karmarker.  Attorney.  Common 
Carrier  Bureau,  Policy  and  Program 
Planning  Division.  (202)  418-1580.  For 
additional  information  concerning  the 
information  collections  contained  in 
this  FNPRM  contact  Dorothy  Conway  at 
202^18-0217.  or  via  the  Internet  at' 
dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking  adopted 
December  23.  1996  and  released 
December  24,»1996  (FCC  96-489).  This 
FNPRM  contains  proposed  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the  OMB 
for  review  under  the  PRA.  OMB,  the 
general  pubUc,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
p'oceeding.  The  full  text  of  this  FNPRM 


is  available  for  inspection  and  copving 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  St.,  N\V  .  Washington,  DC.  The 
complete  text  also  may  be  obtamed 
through  the  World  Wide  Web,  at  http:/ 
'www.fcc.gov/BureauS' Common 
C^rrier/Orders/fcc96489  wp.  or  mav  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc  .  (202)  857-3800.  2100  M 
St..  NW  .  Suite  140,  Washington,  DC 
20037 

Paperwork  Reduction  Act  This 
FNPRM  contains  either  a  proposed  or 
modified  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  OMB  to 
comment  on  the  information  collections 
contained  in  this  FNPRM,  as  required 
by  the  Paperwort;  Reduction  Act  of 
1995,  Public  Law  No.  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
NPRM:  OMB  notification  of  action  is 
due  March  24.  1997,  Comments  should 
address:  (a)  whi  ther  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
Commission's  burden  estimates:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0736 

Title  Implementation  of  the  Non- 
Accounting  Safeguards  of  Sections  271 
and  272  of  the  Communications  Act  of 
1934,  as  amended. 

Form  .\o.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 


2992 


Federal  Register  /  Vol.  62.  No.  13  /  Tuesday.  January  21,  1997  /  Proposed  Rules 


Information 
collection 


Number 
of  re- 

sporxJ- 
errts 

(approx- 
imate) 


Estimated  Total  an- 

time  per  nual  txir- 

response  den 

(hours)         (hours) 


Service  irv 

1 ' 

terval 

disclo- 

sure (in- 

forma- 

tion dis- 

closure 

require- 

ment) .... 

5 

24 

120 

Annual  af- 

fidavit .  . 

5 

.5 

2.5 

Total  Annual  Burden:  122.5  hours. 

Renpnndents:  Business  or  other  for 

profit. 

Estimated  costs  per  respondent:  $0. 

Needs  and  Uses:  The  FNPRM  seeks 
comment  on  a  number  of  issue.s,  the 
result  of  which  could  lead  to  the 
imposition  of  information  collections. 
The  FNPRM  seeks  comment  on  certain 
reporting  requirements  to  implement 
the  non-accounting  nondiscrimination 
requirements  of  Section  272(e)(1)  of  the 
Communications  Act. 

Synopsis  of  Further  Notice  of  Proposed 
Rulemaking 

A.  Information  Disclosure  Requirements 
Under  Section  272(el(  1 1 

1.  Background 

Section  272(e)(1)  states  that  BCXIs 
"shall  fulfill  any  requests  from  an 
inaffiliated  entity  for  telephone 
'xchange  ser\'ice  and  exchange  access 
.vithin  a  period  no  longer  than  the 
period  in  which  it  provides  such 
telephone  exchange  service  and 
exchange  access  to  itself  or  to  its 
affiliates."  In  the  NPRM,  we  sought 
comment  on  how  to  implement  section 
272(e)(1)  and  specifically  inquired 
whether  reporting  requirements  for 
service  intervals  analogous  to  those 
imposed  by  Computer  III  and  OS  A 
would  be  sufficient.  We  concluded 
above,  in  Part  VI. A,  that  specific  public 
disclosure  requirements  are  nei:essary  to 
implement  section  272(e)(1)  effectively. 
We  also  noted  that  the  record  does  not 
provide  sufficient  detail  for  us  to 
determine  whether  the  current  OMA 
disclosure  requirements  are  suitable  for 
assessing  compliance  with  section 
272(e)(1),  or  whether  requirements  are 
suitable  for  assessing  compliance  with 
section  272(e)(1),  or  whether  another 
proposal,  such  as  AT&T's  proposed 
reporting  requirements,  would  be  a 
better  approach. 


2.  Comments 

AT&T,  Teleport.  and  MCI  support  the 
imposition  of  reporting  requiremer's  to 
implement  section  272(e)(1)  and  argue 
that  the  existing  ONA  installation  and 
maintenance  reporting  requirements  are 
insufficient.  AT&T  suggests,  for 
example,  that  the  service  interval 
reporting  requirements  established  in 
the  ONA  proceeding  measure  average 
response  times,  and  would  not  provide 
an  adequate  mechanism  for  determining 
whether  a  BOC  is  complying  with 
section  272(e)(1). 

AT&T  proposes  a  reporting  scheme 
that  is  based  on  measures  it  currently 
uses  to  monitor  the  quality  of  access 
services  provided  to  it  by  LECs.  AT&T 
proposes  that  the  BOCs  report  data  in 
eleven  categories,  most  of  which  are 
broken  down  into  subcategories 
according  to  the  type  of  access  service 
provided.  AT&T's  proposal  includes 
relatively  specific  units  of  measure  for 
these  categories,  such  as,  for  example, 
the  percentage  of  circuits  installed 
within  each  successive  twenty-four  hour 
period,  until  a  ninety-five  percent 
installation  level  is  reached.  According 
to  AT&T.  LECs  currently  track 
information  in  these  categories  to 
monitor  the  service  they  provide  to 
AT&T. 

Teleport  proposes  a  reporting  format 
that  includes  eight  service  categories  for 
both  installation  and  service 
performance.  MCI  proposes  categories 
based  on  those  used  in  Automated 
Reporting  Management  Information 
Systems  (ARMIS).  including  additional 
categories  for  billing  disputes  and 
payment  intervals.  MCI  proposes 
quarterly  reporting  broken  down  among 
the  BOC,  its  affiliate,  and  all  other 
unaffiliated  entities. 

The  BOCs  oppose  AT&T's  proposal. 
Bell  Atlantic,  for  instance,  states  that 
some  of  the  categories  in  AT&T's 
proposal  ask  for  information  beyond  the 
information  AT&T  currently  requests 
from  the  BOCs.  Bell  Atlantic  further 
argues  that  AT&T  improperly  proposes 
that  the  BOCs  report  on  intermediate 
checkpoints  that  do  not  provide 
information  on  the  ultimate  timeliness 
of  the  BOCs'  provision  of  service. 
Several  BOCs  argue  that  the  information 
AT&T  seeks  is  already  available  in 
existing  ARMIS  reports.  Ameritech 
opposes  the  monthly  updates  proposed 
by  AT&T,  favoring  quarterly  updates 
instead.  Ameritech  opposes  reporting 
that  would  provide  detail  below  a  BOC's 
total  service  region.  Ameritech  favors 
consolidating  AT&T's  DSO  subcategories 
into  a  single  DSO  category.  PacTel 
argues  that  the  dis<;losure  of  the 
absolute  number  of  requests  placed  by 


its  affiliate  would  reveaWcompetitively 
sensitive  information,  and  that 
disclosure  of  relative  data,  such  as  the 
percentage  of  missed  appointments  and 
average  time  intervals,  would  provide 
sufficient  information  to  monitor  BOC 
behavior. 

BOCs  also  oppose  Teleport's  proposal. 
PacTel  disagrees  with  Teleport's 
suggestion  that  BOCs  provide  data  for 
each  exchange  area  in  their  territory. 
PacTel  also  indicates  that  reporting  on 
DSO  as  a  separate  categorv'  would 
unfairly  disadvantage  the  one 
interexchange  carrier  that  dominates  the 
DSO  market. 

While  the  BOCs  generally  oppose 
reporting  requirements,  they  state  that, 
if  the  Commission  imposes  a  reporting 
requirement,  the  ONA  format  should  be 
utilized  because  it  is  currently  in  place 
and  is  well-understood.  PacTel  provides 
an  example  of  a  modified  ONA  report 
that  reflects  the  services  provided  to 
interLATA  telecommunications 
providers.  Ameritech  indicates  that  it 
would  not  oppose  a  reporting 
requirement  that  compares  data  for  BOC 
affiliates  with  aggregated  data  for  all 
unaffiliated  carriers. 

3.  Discussion 

In  order  to  implement  section 
272(e)(1)  effectively,  we  concluded  that 
the  BOCs  must  make  publicly  available 
the  intervals  within  which  they  provide 
service  to  their  affiliates.  We  concluded 
that,  without  this  requirement, 
competitors  will  not  have  the 
information  they  require  to  evaluate 
whether  the  BOCs  are  fulfilling  their 
requests  for  telephone  exchange  service 
and  exchange  access  in  compliance  with 
section  272(e)(1). 

Method  of  information  disclosure.  In 
requiring  the  BOCs  to  disclose 
information  regarding  the  service 
intervals  within  which  they  provide 
telephone  exchange  service  and 
exchange  access,  we  seek  to  avoid 
imposing  any  unnecessarv' 
administrative  burdens  on  the  BOCs, 
unaffiliated  entities,  and  the 
Commission.  Consequently,  we 
tentatively  conclude  that  the  BOCs  need 
not  submit  directly  to  the  Commission 
the  data  that  must  be  disclosed  under 
section  272(e)(1).  Instead,  we  tentatively 
conclude  that,  upon  receiving 
permission  to  provide  interLATA 
services  pursuant  to  section  271,  each 
BOC  must  submit  a  signed  affidavit 
stating:  (1)  the  BOC  will  maintain  the 
required  information  in  a  standardized 
format;  (2)  the  information  will  be 
updated  in  compliance  with  our  rules; 
(3)  the  information  will  be  maintained 
accurately;  and  (4)  how  the  public  will 
be  able  to  access  the  information.  We 


UMI 


Federal  Register  /  Vol.  62,  No.  13  /  Tuesday,  January  21,  1997  /  Proposed  Rules 


2993 


tentatively  conclude  that,  if  a  BOC 
makes  any  material  change  in  the 
manner  in  which  the  information 
covered  by  the  affidavit  is  made 
available  to  the  public,  it  must  submit 
an  updated  affidavit  within  30  days  of 
the  change.  Further,  we  tentatively 
conclude  that  each  BOC  must  submit  an 
annual  affidavit  each  year  thereafter, 
affirming  that  the  BOC  has  complied 
with  the  four  requirements  set  out  above 
during  the  preceding  year.  We  note  that, 
in  order  to  address  potential  complaints 
alleging  discrimination  pursuant  to 
section  272(e)(1),  the  BOCs  are  likely  to 
maintain  information  regarding  the 
service  they  provide  to  their  affiliates 
and  to  unaffiliated  entities,  regardless  of 
whether  they  must  disseminate  such 
information  publicly  or  file  it  with  the 
Commission.  Therefore,  we  tentatively 
conclude  that  maintaining  this 
information  for  public  dissemination 
will  not  impose  a  significant  additional 
burden  on  \he  BOCs.  We  seek  comment 
on  the  foregoing  tentative  conclusions. 

We  tentatively  conclude  that  the 
BOCs  must  make  such  information 
available  to  the  public  in  at  least  one  of 
their  business  offices  during  regular 
business  hours,  and  must  include  this 
information  in  their  annual  affidavits. 
We  seek  comment  on  this  tentative 
conclusion.  We  seek  comment  on 
whether  this  information  should  also  be 
available  electronically.  For  example, 
we  seek  comment  on  whether  the  BOCs 
should  make  this  information  available 
on  the  Internet,  or  whether  the 
information  should  be  available  through 
another  electronic  mechanism.  We  also 
seek  comment  on  other  methods  to 
facilitate  the  access  and  use  of  this 
informatibn  by  unaffiliated  entities, 
including  small  entities. 

Service  categories  and  units  of 
measure.  We  seek  comment  on  whether 
the  BOCs  should  maintain  the 
information  described  below  in  a 
standardized  format,  and  seek  comment 
on  whether  the  format  in  the  attachment 
would  be  appropriate.  Parties  favoring 
an  alternative  format  should  submit 
examples  of  their  proposals. 

We  seek  comment  on  whether  we 
should  require  the  BOCs  to  maintain 
information  in  the  following  service 
categories:  (1)  successful  completion 
according  to  desired  due  date,  measured 
in  a  percentage;  (2)  time  from  the  BOC- 
promised  due  date  to  circuit  being 
placed  in  service,  measured  in  terms  of 
the  percentage  installed  within  each 
successive  twenty-four  hour  period 
until  ninety-five  percent  complete;  (3) 
time  to  firm  order  confirmation, 
measured  in  terms  of  the  percentage 
received  within  each  successive  twenty- 
four  hour  period  until  ninety-five 


percent  complete;  (4)  time  from  PIC 
change  requests  to  implementation, 
measured  in  terms  of  percentage 
implemented  within  each  successive  six 
hour  period  until  ninety-five  percent 
complete;  (5)  time  to  restore  and  trouble 
duration,  measured  in  terms  of  the 
percentage  restored  within  each 
successive  one  hour  interval  until 
ninety-five  percent  of  incidents  are 
resolved;  (6)  time  to  restore  PIC  after 
trouble  incident,  measured  by 
percentage  restored  within  each 
successive  one  hour  interval  until 
ninety-five  percent  restored;  and  (7) 
mean  time  to  clear  network  and  the 
average  duration  of  trouble,  measured  in 
hours.  We  seek  comment  on  whether 
any  additional  categories  proposed  by 
commenters  should  be  included. 

We  have  sought  comment  on  whether 
the  BOCs  should  disclose  the  interval 
between  the  due  date  promised  by  the 
BOC  and  the  time  a  circuit  is  actually 
placed  in  service,  measured  in  terms  of 
the  percentage  of  circuits  installed 
within  each  successive  twenty-four  hour 
period.  We  have  sought  comment  on  a 
category  that  differs  from  AT&T's 
proposed  category,  which  would 
measure  a  BOC's  response  time  in 
relation  to  a  customer's  desired  due 
date,  because  we  recognize  that  the 
BOCs  have  no  control  over  a  customers 
requested  due  date.  We  have  proposed 
this  category  because  the  BOCs  have 
control  over  the  due  date  they  promise 
at  the  time  an  order  is  placed.  Further, 
the  amount  of  delay  in  installing  a 
circuit,  and  not  just  whether  a  due  date 
was  missed,  may  be  a  significant  source 
of  difficulty  to  a  customer.  Because  our 
service  category  differs  from  the  service 
category  proposed  by  AT&T,  we  seek 
comment  on  whether  any  corresponding 
changes  to  the  unit  of  measure  are 
warranted. 

We  seek  comment  on  whether  we 
should  require  the  BOCs  to  disclose  the 
BOC-promised  due  date  itself,  i.e..  the 
length  of  the  interval  promised  by  the 
BOCs  to  their  affiliates  at  the  time  an 
order  is  placed.  Parties  favoring  such  a 
disclosure  should  provide  a  detailed 
description  of  the  appropriate  unit  of 
measure  and  level  of  aggregation  for 
•.hocje  disclosures. 

We  seek  comment  on  whether  our 
proposed  service  categories  and  units  of 
measure  for  these  categories  are  more 
appropriate  to  implement  section 
27^(e)(l)  than  the  categories  currently 
included  in  the  ONA  installation  and 
maintenance  reports  or  than  PacTel's 
proposed  modification  of  ONA 
installation  and  maintenance  reports. 
Our  proposal  addresses  the  provision  of 
exchange  access  to  interLATA  service 
providers,  unlike  ONA  reports,  which 


address  the  provision  of  ONA 
unbundled  elements  to  enhanced 
service  providers.  The  units  of  measure 
in  our  proposal  are  more  precise  than 
the  ONA  intervals.  We  therefore  seek 
comment  on  whether  these  measures 
will  provide  a  better  guide  for 
unaffiliated  entities  and  the 
Commission  to  determine  whether  the 
BOCs  are  complving  with  section 
272(e)(1). 

We  recognize  that  our  proposal  is 
patterned  after  arrangements  regarding 
the  provision  of  access  between 
interexchange  carriers  and  LECs.  We 
seek  comment  on  whether  these 
categories  will  also  provide  sufficient 
information  to  ISPs,  and  whether  our 
proposal  IS  sufficient  to  implement  the 
nondiscriminatory  provision  of 
telephone  exchange  service  in 
accordance  with  section  272(e)(1). 

We  do  not  believe  that  the 
requirements  proposed  here  will  impose 
a  significant  additional  administrative 
burden  on  the  BOCs,  particularly 
because  under  our  existing  price  cap 
rules,  the  BOCs  must  track  service 
intervals  for  end-users  as  part  of  their 
service  quality  reporting  requirements. 
Nevertheless,  we  seex  comment  on 
whether,  and  to  what  extent,  the 
industry  or  state  regulators  currently 
collect  data  using  the  service  categories 
and  units  of  measure  included  in  our 
proposal,  and  the  need  for  the  BOCs  to 
modify  their  current  tracking  systems  to 
comply  writh  our  proposal. 

Several  BOCs  argue  that  extensive 
reporting  of  their  affiliates'  requests 
could  cause  competitive  harm  to  their 
affiliates  Specifically,  PacTel  argues 
that  relative  data  such  as  the  percentage 
of  missed  appointments  and  average 
time  intervals  provide  sufficient 
information  to  monitor  BOC  behavior, 
and  that  the  disclosure  of  absolute 
figures  for  the  number  of  orders  placed 
by  an  affiliate  would  reveal 
competitively  sensitive  proprietary 
information.  We  seek  comment  on 
whether  our  pn  _  osal.  which  uses 
percentages  and  averages  and  does  not 
require  disclosure  of  the  absolute 
numt>er  of  BOC  affiliate  requests, 
adequately  protects  the  competitive 
interests  of  BOC  affiliates.  Any  party 
favoring  other  levels  of  aggregation 
should  provide  a  specific  alternative 
proposal  and  explain  why  that 
alternative  proposal  is  sufficient  to 
implement  section  272(e)(1).  The  party 
should  also  explain  how  its  alternative 
proposal  addresses  commenters" 
concerns  regarding  the  inadequacy  of 
ONA  installation  and  maintenance 
reporting  requirements. 

Frequency  of  Updates  and  Length  of 
Retention.  We  seek  comment  on  how 
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often  the  BOC.s  should  be  required  to 
update  the  data  that  they  must  maintain. 
For  example,  we  seek  comment  on 
whether  the  BOCs  should  update  the 
data  quarterly  or  monthly.  Parties 
should  substantiate  their  positions  by 
comparing  the  amount  of  underlying 
data  used  to  produce  OS  A  reports  or 
other  reports  that  are  prepared  on  a 
quarterly  basis,  with  the  amount  of  data 
that  will  be  used  to  produce  the 
information  in  our  proposal.  We  also 
seek  comment  on  how  long  the  BOCs 
must  retain  the  data  that  they  must 
maintain. 

Levels  of  Aggregation  Because  section 
272(e)(1)  states  that  the  BOCs  must 
fulfill  requests  for  unaffiliated  entities 
in  the  period  of  time  that  the  BOCs 
provide  service  to  "itself  or  to  its 
affiliates."  we  seek  comment  on 
whether  the  BOCs  should  aggregate 
their  own  requests  and  the  requests  of 
all  of  their  affiliates  for  each  service 
category,  or  whether  they  should 
maintain  data  for  each  affiliate  and 
themselves  separately.  We  seek 
comment  on  whether  the  BOCs  should 
maintain  separate  data  for  each  state  in 
their  service  regions.  Parties  favoring 
other  levels  of  aggregation,  such  as  b\ 
BOC  region,  or  by  exchange  area,  should 
provide  detailed  support  for  their 
proposals. 

We  seek  comment  on  whether  the 
BOCs  should  provide  the  information 
required  in  service  categories  four  and 
six,  described  above,  by  carrier 
identification  code  (CIC).  We  seek 
comment  on  whether  the  BOCs  should 
provide  the  information  required  by 
service  category  seven  in  two 
subcategories:  DSl  Non-Channelized 
and  DSO.  We  seek  comment  on  whether 
information  in  all  other  ser\i(;e 
categories  shouI3Tje  broken  down  into 
three  subcategories:  DS3.  DSl.  and  DSO. 
We  also  seek  comment  on  whether,  in 
the  alternative,  we  should  further  divide 
the  DSO  subcategory^  into  DSO  Voice 
Grade  and  DSO  Digital,  as  suggested  bv 
AT&T. 

Consistency  with  other  reporting 
requirements.  We  seek  comment  on  the 
extent  of  overlap,  if  any,  between  the 
disclosure  requirements  we  propose  in 
this  Further  NPRM  and  reporting 
currently  required  bv  state 
commissions.  We  also  seek  comment  on 
whether  the  information  provided  under 
ARMIS  form  43-05  provides  sufficient 
information  to  implement  section 
272(e)(1),  as  .several  BOCs  suggest,  or 
whether  further  disaggregation  of  the 
.ARMIS  service  categories  is  necessary, 
as  MCI  suggests.  Parties  that  favor 
relying  on  ARMIS  data  alone,  rather 
than  imposing  an  information 
disclosure  requirement  under  section 


272(e)(1),  should  e.xplain  why  ARMIS 
reports  are  sufficient,  given  that  ARMIS 
reports  must  be  filed  on  an  annual  basis 
and  that  they  focus  on  services  provided 
to  the  end-user,  rather  than  services 
provided  between  carriers.  Any  parties 
contending  that  sufficient  information 
to  enforce  section  272(e)(1)  is  available 
from  other  sources  should  explain,  in 
detail,  the  categories  and  units  of 
measure  included  in  these  alternative 
sources  as  compared  with  our  proposal. 
Finally,  we  note  that  much  of  Teleport's 
proposal  appears  directed  toward  the 
implementation  of  local  competition  by 
incumbent  LECs,  and  therefore  does  not 
address  service  intervals  provided  by 
the  BOCs.  Teleport  has  raised  many  of 
these  same  proposals  in  its  petition  for 
reconsideration  of  the  First 
Interconnection  Order  fil  FR  45476 
(August  29.  1996).  We  tentatively 
conclude,  therefore,  that  we  should 
limit  the  scope  of  the  proposals 
considered  in  this  docket  to 
requirements  necessary  to  implement 
the  service  interval  requirements  of 
.section  272(e)(1).  We  seek  comment  on 
this  tentative  conclusion. 

B.  Procedural  Matters 

1.  Ex  Parte  Presentations 

This  is  a  non-restricted  notice-and- 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted,  in 
accordance  with  the  Commission's 
rules,  provided  that  they  are  disclosed 
as  required. 

2.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act.  (RFA)  as  amended, 
requires  an  initial  regulatory  flexibility 
analysis  in  notice-and-comment 
rulemaking  proceedings,  unless  we 
certify  that  "the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impaci  on  a  significant 
number  of  small  entities."  A  "small 
entity"  is  an  entity  that  is 
"independently  owned  and  operated, 
*   *   *  not  dominant  in  its  field  of 
operation."  and  meets  any  additional 
criteria  established  by  the  Small 
Business  Administration  (SBA).  SBA 
regulations  define  small 
telecommunications  entities  in  SIC  code 
4813  (Telephone  Companies  Except 
Radio  Telephone)  as  entities  with  fewer 
than  1,500  employees.  This  proceeding 
pertains  to  the  BC)Cs  which,  because 
they  are  dominant  in  their  field  of 
operation  and  have  more  than  1,500 
employees,  do  not  qualify  as  small 
entities  under  the  RF^A.  We  now  note  as 
well  that  none  of  the  BOCs  is  a  small 
entity  because  each  BOC  is  an  affiliate 
of  a  Regional  Holding  Company  (RHC), 


and  all  of  the  BOCs  or  their  RHCs  have 
more  than  1.500  employees.  We 
therefore  certify,  pursuant  to  section 
605(b)  of  the  RFA,  that  the  rules,  if 
proniulgated.  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Secretary 
shall  send  a  copy  of  this  Further  NPRM. 
including  this  certification  and 
statement,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  this 
certification  will  also  be  published  in 
the  Federal  Register. 

3.  Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

This  Further  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  and  the  Office 
of  Management  and  Budget  (0MB)  to 
take  this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  Further  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No,  104-13.  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  this  Further 
NPRM;  0MB  comments  are  due  60  days 
from  date  of  publication  of  this  NPRM 
in  the  Federal  Register.  Comments 
should  address:  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

4.  Comment  Filing  Procedures 

Pursuant  to  applicable  procedures  set 
forth  in  Sections  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  §§1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  February  19, 
1997,  and  reply  comments  on  or  before 
March  21,  1997.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  six  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  and  eleven  copies. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary. 
Federal  Communications  Commission. 
1919  M  Street,  NW.,  Room  222, 
Washington,  DC  20554,  with  a  copy  to 
Janice  Myles  of  the  Common  Carrier 
Bureau,  1919  M  Street,  NW..  Room  544, 
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Washington,  DC..  20554.  Parties  should 
also  file  one  copy  of  any  documents 
Fded  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037.  Comments  and 
reply  conments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  1919  M  Street,  N.W.,  Room  239, 
Washington,  DC  20554. 

Comments  and  reply  comments  must 
ii  elude  a  short  and  concise  summar\'  of 
the  substantive  arguments  raised  in  the 
pleading.  Comments  and  reply 
comments  must  also  comply  with 
Section  1.49  and  all  other  applicable 
sections  of  the  Commission's  Rules.  We 
also  direct  all  interested  parties  to 
include  the  name  of  the  filing  party  and 
the  date  of  the  filing  on  each  page  of 
their  comments  and  reply  comments. 
All  parties  are  encouraged  to  utilize  a 
table  of  contents,  regardless  of  the 
length  of  their  submission.  Parties  may 
not  file  more  than  a  total  often  (10) 
pages  of  ex  parte  submissions, 
excluding  cover  letters.  This  10  page 
limit  does  not  include:  (1)  written  ex 
parte  filings  made  solely.to  disclose  an 
oral  ex  parte  contact;  (2)  wTitten 
material  submitted  at  the  time  of  an  oral 
presentation  to  Commission  staff  that 
provides  a  brief  outline  of  the 
presentation;  or  (3)  written  materials 
filed  in  response  to  direct  requests  from 
Commission  staff.  Ex  parte  filings  in 


excess  of  this  limit  will  not  be 
considered  as  part  of  the  record  in  this 
proceeding. 

Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submissions 
would  be  in  addition  to  and  not  a 
substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Janice  Myles  of  the  Common 
Carrier  Bureau,  1919  M  Street,  N.W., 
Room  544,  Washington.  DC.  20554. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM 
compatible  form  using  MS  DOS  5.0  and 
WordPerfect  5.1  software.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  comments)  and  date  of 
submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 

Written  comments  by  the  public  on 
the  proposed  and/or  modified 
information  collections  are  due 
Februar>'  19,  1997,  and  reply  comments 
must  be  submitted  not  later  than  March 
21,  1997.  Written  comments  must  be 
submitted  by  the  OMB  on  the  proposed 
and/or  modified  information  collections 
on  or  before  60  days  after  date  of 
publication  in  the  Federal  Register.  In 
addition  to  filing  comments  with  the 
Secretary',  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Dorothv 


Conway.  Federal  Communications 
Commission.  Room  234.  1919  M  Street, 
N.W..  Washington.  DC,  20554.  or  via 
the  Internet  to  dc:onwav@{cL.gov  and  to 
Timothv  Fain,  OMB  Desk  Officer.  10236 
NEOB.  725— 17th  Street,  N.W., 
Washington,  DC,  20503  or  via  the 
Internet  to  fain t@al.eop.gov. 

C  Ordering  Clauses 

It  IS  further  ordered  thai  pursuant  to 
sections  1.  2,  4.  201-205,  215.  218,  220. 
271,  272,  and  303(r)ofthe 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  §§  151,  152.  154, 
201-205, 215. 218. 220. 271.  272   and 
303(r)  the  further  notice  of  proposed 
rulemaking  is  adopted  The  collections 
of  information  c:ontained  within  are 
contingent  upon  approval  bv  the  Office 
of  Management  and  Budget 

It  is  further  ordered  that  the  Secretary 
shall  send  a  copy  of  this  further  notice 
of  proposed  rulemaking,  including  the 
regulatory-  fiexibility  certification,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  paragraph  6031a)  of  the  Regulatory 
Flexibility  Act.  5  U  S.C.  §t)  601  et  seq. 

List  of  Subjects  in  47  CFR  Part  53 

Bell  Operating  Companies. 
Communications  common  carriers. 
InterLATA  ser\ices.  Separate  affiliate 
safeguards.  Telephone. 

Federal  Communications  Commission 
William  F.  Galon, 

Arlmg  SecFPtan' 


Attachment.— Format  for  Information  Disclosures  Pursuant  to  Section  272(e)(1) 


Service  category 


Types  of  access 


Outcome  fof  BOG  and 
BOC  affiliates 


(1)  Successful  Completion  According  to  Desired  Due  Date  (measured  in  a  percentage) 

(2)  Time  from  BOC  Promised  Due  Date  to  Circuit  tjeing  placed  in  service  (measured  in 
terms  of  percentage  installed  wittiin  each  successive  24  hour  period,  until  95%  installa- 
tion completed). 

(3)  Time  to  Firm  Order  Confirmation  (measured  in  terms  of  percentage  received  wrtfiin 
eacfi  successive'^4  fxjur  penod,  until  95%  completed). 

(4)  Time  from  PIC  Change  request  to  implementation  (measured  in  terms  of  percentage 
implemented  witfiin  each  successive  6  hour  penod.  until  95%  completed). 

(5)  Time  to  Restore  and  trouble  duration  (percentage  restored  within  each  successive  i 
hour  interval,  until  resolution  of  95%  of  incidents). 

(6)  Time  to  restore  PIC  after  trouole  incident  (measured  by  percentage  restored  within 
each  successive  1  hour  interval,  until  resolution  of  95%  restored). 

(7)  Mean  time  to  clear  network  /  average  duration  of  trout>le  (measured  in  hours)  


DS3  and  atx)ve. 

DS1 

DSO. 

DS3  and  at>ove 

DS1. 

DSO. 

DS3  and  above 

DS1 

DSO. 

By  CIC  (10XXX). 

DS3  and  atxive 

DSi 

DSO 

By  CIC  (10XXX) 

DSI  Non-Channelized 

DSO 
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MLLMO  COOC  6712-01-P 


47  CFR  Part  73 

[MM  Docket  No.  96-247,  RM-8914] 

Radio  Broadcasting  Services; 
PanglHim,  AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  malting 
filed  on  behalf  of  Greers  Ferrv 
Broadcasting  requesting  the  allotment  of 
Channel  256A  to  Pangbum,  Arkansas,  as 
that  community's  first  local  aural 
transmission  service.  Coordinates  used 
for  Channel  256A  at  Pangburn  are  35- 
26-52  and  91^8-57. 
DATES:  Comments  must  be  filed  on  or 
before  March  10,  1997,  and  reply 
comments  on  or  before  March  25,  1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Rick  D. 
Rhodes,  Esq..  Irwin.  Campbell  & 
Tannenwald.  PC.  1730  Rhode  Island 
Avenue.  NW  .  Suite  200,  Washington, 
DC  20036-3101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancv  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-247,  adopted  November  22.  1996. 
and  released  December  6.  1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239). 
1919  M  Street,  N'W..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulator\- 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1  415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch  Policy  and  Rules 

Division  Mass  Media  Bureau 

|FR  Doc.  97-1348  Filed  1-17-97;  8:45  am] 

BILUNG  CODE  S712-41-F 

47  CFR  Part  73 

[MM  Docket  No.  9&-246,  RM-8904] 

Radio  Broadcasting  Services;  Salida, 
CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  'oehalf  of  Cyrus  Esphahanian 
requesting  the  allotment  of  Channel 
229C3  to  Salida,  Colorado,  as  that 
community's  second  local  FM  service. 
Coordinates  used  for  Channel  229C3  at 
Salida  are  38-29-10  and  105-58-53. 
DATES:  Comments  must  be  filed  on  or 
before  March  10,  1997,  and  reply 
comments  on  or  before  March  25,  1997. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  foUovrs:  Harry  C. 
Martin  and  Richard  }.  Estevez.  Esqs., 
Fletcher,  Heald  &  Hildreth,  PLC,  1300 
N.  17th  Street.  11th  Floor.  Rosslym,  VA 
22209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-246,  adopted  Novem.ber  22,  1996, 
and  released  December  6.  1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street,  NW  ,  Suite 
140,Washington,  DC  20037,  (202)  857- 
3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch  Policy  and  Rules 

Division  Mass  Media  Bureau. 

[FR  Doc.  97-1349  Filed  1-17-97;  8:45  am) 

B4LUNG  CODE  S712-01-F 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-f4,  Notice  112] 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Restraint 
Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  technical  workshop; 
request,  for  comments. 

SUMMARY:  This  document  announces 
that  NHTSA  will  be  holding  a  public 
workshop  to  explore  technical  issues 
relating  to  the  agency's  occupant 
protection  standard  and  smart  air  bags. 
The  purposes  of  the  workshop  are  to — 

•  Review  the  types  of  smart  air  bags 
(e.g.,  automatic  deactivation  based  on 
weight  sensors,  autome^Jic  deactivation 
based  on  other  or  additional  types  of 
sensors,  and  automatic  modulation  of 
the  speed  and  force  of  air  bag 
deployment  so  as  not  to  seriously  injure 
occupants)  and  the  specific  technologies 
which  can  be  used,  singly  or  in 
combination,  to  provide  smart 
capability; 

•  Assess  the  suitability  of  the 
agency's  definitions  of  smart  passenger 
air  bags  (provided  in  the  agency's 
November  27,  1996  labeling  final  rule), 
and  discuss  appropriate  definitions  for 
smart  driver  air  bags; 

•  Assess  which  typ)es  of  specific 
smart  air  bag  technologies  or 
combinations  of  technologies  are  best 
suited  for  addressing  passenger  risks 
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and  which  are  best  suited  for  addressing 
driver  risks; 

•  Consider  what  test  procedures  and 
test  devices  should  be  proposed  by  the 
agency  to  assure  the  proper  performance 
of  each  type  of  smart  air  bag  in  the  short 
run,  and  what  procedures  and  devices 
would  be  appropriate  for  the  long  term; 

•  Consider  whether,  in  the  interest  of 
promoting  the  early  availability  of 
reliable  smart  air  bags,  manufacturers 
should  be  encouraged  or  required  to 
install  relatively  simple  versions  of 
smart  air  bags  in  the  short  term; 

•  Consider  whether,  in  the  interest  of 
minimizing  the  risk  of  air  bag  deaths 
and  preserving  or  enhancing  air  bag 
benefits,  manufacturers  should  be 
encouraged  or  required  to  install  more 
sophisticated  smart  air  bags  in  the  long 
run; 

•  Consider  whether  to  use  a  phase-in 
and,  if  so,  what  phase-in  schedule(s) 
should  be  proposed  for  sr  art  passenger 
and  driver  air  bags;  and 

•  Discuss  other  issues  related  to  the 
rapid  introduction  of  smart  air  bag 
systems. 

DATES:  Public  workshop:  The  public 
workshop  will  be  held  in  Washington 
DC  on  February  11  and  12,  1997,  from 
9:00  a.m.  to  5:00  p.m. 

Those  wishing  to  participate  in  the 
workshop  should  contact  Clarke  Harper, 
at  the  address  or  telephone  number 
listed  below,  by  January  31,  1997. 
Copies  of  statements  to  be  presented  on 
the  first  day  of  the  workshop  should  be 
provided  to  Mr.  Harper  by  February  7. 
1997. 

Written  comments:  Written  comments 
may  be  submitted  to  the  agency  and 
must  be  received  by  February  21.  1997. 

ADDRESSES:  Public  workshop:  The 
public  workshop  will  be  held  in  room 
2230  of  the  Nassif  Building,  400 
Seventh  St.  SW.,  Washington  DC  20590. 

Written  comments:  All  wTitten 
comments  must  refer  to  the  docket  and 
notice  number  of  this  notice  and  be 
submitted  (preferable  10  copies)  to  the 
Docket  Section,  National  Highway 
Traffic  Safety  Administration  (NHTSA), 
Room  5109,  400  Seventh  St..  SW., 
Washington,  DC  20590.  Docket  hours 
are  from  9:30  a.m.  to  4:00  p.m.  Monday 
through  Friday. 


FOR  FURTHER  INFORMATION  CONTACT: 

Clarke  Harper.  Office  of 
Crashworthiness  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St..  SW,  Washington.  DC, 
20590  (telephone  202-366-2264;  fax 
202-493-2739). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  history  of  NHTSA's  consideration 
of  air  bags  to  address  the  problem  of 
deaths  in  frontal  vehicle  impacts  is 
almost  as  long  as  the  history  of  the 
agency  itself.  In  1969,  three  years  after 
the  enactment  of  the  National  Traffic 
and  Motor  Vehicle  Safety  .Act  of  1966. 
the  agency  held  its  first  public  meeting 
on  air  bags. 

The  agency's  first  requirement  for 
automatic  restraints  (i.e..  automatic  belts 
or  air  bags)  was  issued  in  the  early 
1970's,  but  was  overturned  on  judicial 
review  due  to  several  ambiguities  in  the 
test  procedures  A  requirement  for 
automatic  restraints  was  reissued  by 
Secretary  Adams  in  1977  and  rescinded 
by  the  agency  in  the  early  1980's 
because  it  concluded  that  the  vehicle 
manufacturers  were  planning  to  install 
a  type  of  automatic  belt  that  the  agency 
regarded  as  unlikely  to  be  effective  in 
increasing  belt  use.  After  the  U.S. 
Supreme  Court  overturned  the 
rescission,  Secretary  Dole  reissued  a 
requirement  for  automatic  restraints  in 
1984.  The  1984  rule  encouraged,  but  did 
not  require,  the  installation  of  air  bags. 
Manufacturers  continued  under  the  rule 
to  have  the  option  of  installing 
automatic  belts. 

Since  then,  there  has  been 
considerable  experience  with  air  bags.' 
Manufacturers  responded  to  the 
agency's  third  automatic  restraint 
requirement  by  voluntarily  choosing  to 
install  significant  numbers  of  driver  air 
bags  instead  of  automatic  belts  in  cars 
beginning  in  model  year  1986  and  in 
light  trucks  beginning  in  model  year 
1991.  Installation  of  passenger  air  bags 
came  somewhat  later.  Manufacturers 
began  voluntarily  installing  significant 
numbers  of  passenger  air  bags  in  cars  in 
model  year  1989  and  in  light  trucks  in 
model  year  1994.  As  of  the  end  of  model 
year  1996,  approximately  56  million 
driver  air  bags  and  27  million  passenger 
air  bags  had  been  installed  in  cars  and 
light  trucks.  All  were  voluntarily 
installed.  The  first  federally-required  air 
bags  appeared  after  model  year  1996. 
Mandatory  installation  of  air  bags  in 
passenger  cars  began  with  the  current 


model  year,  model  year  1997,  pursuant 
to  section  2508  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA).  and  will  begin  for'light 
trucks  in  model  year  1998. 

While  these  air  bags  saved 
approximately  1,700  lives  through  the 
end  of  1996  and  prevented  many  more 
serious  injuries,  they  pose  a  lethal 
danger  to  infants  in  rear-facing  child 
seats  and  to  some  other  occupants, 
primarily  unbelted  ones,  in  low  speed 
collisions.  Air  bags  are  killing  a  growing 
number  of  children  They  have  also 
killed  a  numt>er  of  drivers.  especiaHy 
short  women,  although  only  one  driver 
is  known  to  have  been  killed  by  an  air 
bag  in  this  country  in  calendar  year 
1996.- 

The  agency  has  conducted  a  series  of 
rulemaking  proceedings  over  the  last 
four  years  to  address  the  risks  posed  by 
air  bags.  Most  recently,  the  agency 
issued  two  final  rules  on  this  issue.  One 
required  new.  attention-getting  warning 
labels  for  child  restraints  and  for 
vehicles  without  a  "smart"  passenger  air 
bag.  i.e..  an  air  bag  that  automatically 
shuts  off  or  adjusts  its  deployment  so  as 
not  to  adversely  affect  children.  The 
other  final  rule  extended  the  period 
during  which  manufacturers  may  install 
manual  devices  for  deactivating 
passenger  air  bags  in  vehicles  lacking  a 
rear  seat  that  can  accommodate  child 
restraints. 

The  agency  also  issued  two  proposals 
to  provide  interim  solutions  to  the 
adverse  side  effects  of  air  bags.  One 
proposal  would  permit  the  deactivation 
of  driver  and  passenger  air  bags  in 
existing  \  ehicles  and  in  vehicles 
manufactured  during  the  next  several 
model  years.  The  other  proposal  sets 
forth  two  alternatives  to  permit  the 
dspowering  of  air  bags. 

The  first  alternative  depowering 
proposal  would  increase  the  current 
limit  on  the  level  of  chest  g's  permitted 
in  te.sts  using  an  unbelted  dummy. 
While  Standard  208  does  not  specify  a 
particular  level  of  power,  it  does  have 
the  effect  of  limiting  the  extent  to  which 
air  bags  can  be  depowered.  Many  air 
bags  cannot  be  sufficiently  depowered 
without  violating  the  existing  limit  or 
cutting  into  the  compliance  margins 
needed  by  the  manufacturers.  The 
second  alternative  would  allow  greater 
levels  of  depowering.  by  simplifying  the 
test  procedures  and  specifying  a  single 
crash  pulse  regardless  of  vehicle  size.  It 
would  also  allow  all  air  bags  in  need  of 


'  The  first  insiallafion  of  air  bags  occurred  a 
decade  earlier.  In  !he  mid-1970's.  d.nver  and 
passenger  air  beg.<i  were  installed  in  approximateiv 
lO.OCX)  passenger  cars  by  General  Motors 


-The  agency's  figures  for  driver  fatalities  are 
based  on  information  thai  NHTSA  has  developed 
through  NHTS.A  5  Special  Crash  Investigation 
program  and  are  no!  the  result  of  a  census  Studies 
of  Fatal  .Occident  Reporting  System  data  are 
underway  to  obtain  more  precise  figures 
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depowering  to  be  modified  and  tested 
more  quickly. 

n.  Smart  Air  Bags 

There  is  a  consensus  among  national 
regulatory  authorities  in  this  country 
and  Canada,  the  vehicle  industry  and  its 
suppliers,  insurance  industn'  and 
consumer  groups  that  the  smart  air  bag 
is  the  best  means  in  the  long  term  for 
preventing  air  bag  deaths  and  preserving 
and  even  enhancing  air  bag  benefits.  In 
a  November  22,  1996  press  conference. 
NHTSA  announced  that  it  was 
considering  issuing  a  proposal  to 
mandate  the  phasing-in  of  smart  air 
bags,  beginning  with  1999  models. 

The  agency  defined  smart  passenger 
air  bags  as  follows  in  its  final  rule  on  the 
new  labels  (S4.5.5  of  Standard  No.  208): 

For  purposes  of  this  standard,  a  smart 
passenger  air  bag  is  a  passenger  air  bag 
that: 

(a)  Provides  an  automatic  means  to 
ensure  that  the  air  bag  does  not  deploy 
when  a  child  seat  or  child  with  a  total 
mass  of  30  kg  or  less  is  present  on  the 
front  outboard  passenger  seat,  or 

(b)  Incorporates  sensors,  other  than  or 
in  addition  to  weight  sensors,  which 
automatically  prevent  the  air  bag  from 
deploying  in  situations  in  which  it 
might  have  an  adverse  effect  on  infants 
in  rear-facing  child  seats,  and  unbelted 
or  improperly  belted  children,  or 

(c)  Is  designed  to  deploy  in  a  manner 
that  does  not  create  a  risk  of  serious 
injury  to  infants  in  rear-facing  child 
seats,  and  unbelted  or  improperly  belted 
children. 

This  definition  was  intended  to 
broadly  encompass  passenger  air  bag 
designs  that  automatically  avoid 
injuring  the  two  groups  of  children 
shown  by  experience  to  be  at  special 
risk  from  air  bags:  infants  in  rear-facing 
child  seats,  and  children  who  are  out- 
of-position  (because  they  are  unbelted 
or  improperly  belted)  when  the  air  bag 
deploys.  The  agency  has  not  provided  a 
definition  for  driver  smart  air  bags. 

Vehicle  manufacturers  and  air  oag 
suppliers  are  working  on  many  different 
design  concepts  that  could,  individually 
or  when  used  with  other  concepts, 
qualify  as  smart  air  bags.  The  simplest 
concept,  for  passenger  air  bags,  appears 
to  be  a  weight  sensor  that  would 
deactivate  the  air  bag  when  either  no 
passenger  or  only  a  child  of  less  than  30 
kilograms  or  66  pounds  is  present. 
Other  concepts  include  automatic 
deactivation  based  on  other  or 
additional  types  of  sensors,  such  as  ones 
which  sense  occufwnt  position,  and 
automatic  modulation  of  the  speed  and 
force  of  air  bag  deployment  (e.g..  using 
dual  or  multiple  level  infiators)  so  as 
not  to  seriously  injure  occupants. 


Vehicle  manufacturers  have  broad 
flexibility  to  introduce  smart  air  bags 
under  the  existing  provisions  of 
Standard  No.  208.  Smart  air  bags  were 
permissible  under  the  1984 
requirements  and  continue  to  be 
permissible  today,  even  under  the 
standard  as  amended  pursuant  to 
ISTEA.^ 

III.  Air  Bag  Safety  Meeting 

On  lanuarv'  6.  1997.  the  NHTSA  and 
the  National  Transportation  Safety 
Board  co-sponsored  an  Air  Bag  Safety 
Meeting  of  interested  persons  ft-om 
government,  industry  and  consumer 
groups.  The  participants  focused  on 
behavioral  solutions,  including  public 
education,  legislation  regarding  safety 
use  laws,  and  enforcement,  and  on 
technological  solutions,  especially  smart 
air  bags. 

IV.  Public  Workshop 

A.  Purposes 
The  purposes  of  the  workshop  are 


•  Review  the  types  of  smart  air  bags 
(e.g.,  automatic  deactivation  based  on 
weight  sensors,  automatic  deactivation 
based  on  other  or  additional  types  of 
sensors,  and  automatic  modulation  of 
the  speed  and  force  of  air  bag 
deployment  so  as  not  to  seriously  injure 
occupants)  and  the  specific  technologies 
which  can  be  used,  singly  or  in 
combination,  to  provide  smart 
capability; 

•  Assess  the  suitability  of  the 
agency's  definitions  of  smart  passenger 


'The  Standards  automatic  protection 
refjuirements  are  performance  requirements  and  do 
not  specify  the  design  of  an  air  bag.  Instead, 
vehicles  rnust  meet  specified  injury  criteria, 
including  criteria  for  the  head  and  chest,  measured 
on  properly  positioned  test  dummies,  during  a 
barrier  crash  lest,  at  speeds  up  to  30  mph. 

While  the  Standard  requires  air  bags  to  provide 
protection  for  properlv  positioned  adult  occupants 
(belted  and  unbelted)  in  relatively  severe  crashes, 
and  very  fast  air  bags  may  be  necessary  to  provide 
such  protection,  the  standard  does  not  require  the 
same  speed  of  deplovment  in  the  presence  of  out- 
of-position  ocrufwnts,  or  even  any  deployment  at 
all.  Instead,  the  standard  permits  the  use  of  dual  or 
multiple  level  inflator  systems  and  automatic  cut- 
off devices  to  protect  out-of-position  occupants  and 
rear-facing  infants.  Therefore,  regulatory  changes 
are  not  needed  to  permit  manufacturers  to 
implement  these  solutions. 

The  agency  also  notes  that  ther«  are  many  other 
variables  in  air  bag  design  and  related  vehicle 
design  that  can  affect  potential  aggressivity. 
Variables  related  to  air  bag  design  include  air  bag 
volume,  fold  patterns,  tethering,  venting,  mass/ 
material,  shape  and  size  of  air  bag  module  opening, 
and  module  location  and  deployment  path.  Related 
vehicle  design  variables  include  such  things  as 
recessing  the  inflator/air  bag  in  the  steering  wheel 
assembly  or  in  the  dash,  pedal  adjusters,  safety  belt 
preiensioners  and  webbing  clamps.  The  standard's 
performance  requirements  permit  manufacturers  to 
adjust  all  of  these  variables  to  minimize  adverse 
effects  of  air  bags. 


air  bags  (provided  in  the  agency's 
November  27, 1996  labehng  final  rule), 
and  discuss  appropriate  definitions  for 
smart  driver  air  bags; 

•  Assess  which  types  of  specific 
smart  air  bag  technologies  or 
combinations  of  technologies  are  best 
suited  for  addressing  passenger  risks 
and  which  are  best  suited  ^or  addressing 
driver  risks; 

•  Consider  what  test  procedures  and 
test  devices  should  be  proposed  by  the 
agency  to  assure  the  proper  performance 
of  each  type  of  smart  air  bag  in  the  short 
run,  and  what  procedures  and  devices 
would  be  appropriate  for  the  long  term; 

•  Consicfer  whether,  in  the  interest  of 
promoting  the  early  availability  of 
reliable  smart  air  bags,  manufacturers 
should  be  encouraged  or  required  to 
install  relatively  simple  versions  of 
smart  air  bags  in  the  short  term; 

•  Consider  whether,  in  the  interest  of 
minimizing  the  risk  of  air  bag  deaths 
and  preserving  or  enhancing  air  bag 
benefits,  manufacturers  should  be 
encouraged  or  required  to  install  more 
sophisticated  smart  air  bags  in  the  long 
run; 

•  Consider  whether  to  use  a  phase-in 
and,  if  so,  what  phase-in  schedule(s) 
should  be  proposed  for  smart  passenger 
and  driver  air  bags;  and 

•  Discuss  other  issues  related  to  the 
rapid  introduction  of  smart  air  bag 
systems. 

NHTSA  is  especially  interested  in 
specific  technical  input  concerning  how 
a  regulation,  including  appropriate  test 
procedures,  can  be  crafted  that  would 
ensure  that  the  adverse  effects  of  air 
bags  are  addressed  by  the  expeditious 
implementation  of  effective,  reliable 
smart  air  bags,  without  being 
unnecessarily  design  restrictive.  The 
agency  notes  that  there  is  limited  time 
to  develop  new  test  procedures,  since 
the  agency  expects  manufacturers  to 
begin  to  phase  in  smart  air  bags  by 
model  year  1999.  Therefore,  the  agency 
solicits  comments  on  those 
requirements  and  test  procedures  that 
would  be  appropriate  for  the  short  term 
(i.e.,  through  model  year  2002)  and 
those  that  would  be  appropriate  in  the 
long  term. 

At  the  January  6, 1997  air  bag  safety 
meeting,  the  American  Automobile 
Manufacturers  Association 
recommended  that  the  agency  consider 
the  following  three  principles  in 
developing  a  proposal  for  smart  air  bags: 
(1)  Optimize  protection  for  restrained 
occupants,  (2)  Do  no  harm  to  children 
and  small-statured  adults,  and  (3) 
Highest  feasible  protection  for 
unrestrained  adults.  The  agency 
requests  comments  on  this 
recommendation  and  on  possible  test  - 
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procedures  that  could  result  in  air  bag 
designs  consistent  with  these  principles. 

The  agency  notes  that  there  are 
particular  challenges  in  developing  test 
procedures  to  ensure  the  proper 
functioning  of  smart  air  bag  concepts 
other  than  weight  sensors.  In  the  case  of 
weight  sensors,  it  appears  that  a 
relatively  simple,  inexpensive  static  test 
procedure  could  be  developed.  The 
procedure  would  check  whether  the 
sensor  ensured  that  the  air  bag  was  on 
or  off  under  specified  conditions  related 
to  the  amount  of  weight  on  the  seat,  and 
perhaps  the  distribution  of  that  weight 

However,  dynamic  procedures  might 
be  needed  to  assess  the  performance  of 
other  smart  air  bag  concepts.  For 
example,  in  order  to  measure  the 
performance  of  a  system  which 
deactivated  the  air  bag  based  on 
occupant  position,  it  might  be  necessar\' 
to  check  whether  the  sensor  would 
reliably  turn  the  air  bag  off  in  such 
situations  as  that  of  a  child  who  is 
propelled  into  the  dashboard  as  a  result 
of  pre-crash  braking  just  before  a  crash. 
In  order  to  measure  the  performance  of 
a  system  which  used  automatic 
modulation  of  the  speed  and  force  of  air 
bag  deployment,  it  might  be  necessarv 
to  check  whether  the  forces  from  the  air 
bag  would  cause  injury  to  occupants  in 
various  conditions,  possibly  using 
dummies.  NHTSA  notes  that,  given  the 
large  number  of  potential  conditions 
involving  out-of-position  occupants,  a 
wide  array  of  conditions  might  need  to 
be  tested  to  ensure  adequate 
performance. 

The  agency  requests  comments  on 
whether  and  how  adequate  performance 
can  or  should  be  ensured  solelv  bv 
means  of  dynamic  test  requirements, 
and,  if  not.  what  other  regulatory 
approaches  might  be  appropriate. 
NHTSA  notes  that,  in  its  rulemaking  to 
improve  the  stability  and  control  of 
medium  and  heavy  vehicles  during 
braking,  it  adopted  the  approach  of 
requiring  vehic:les  to  be  equipped  with 
antilock  brake  systems  that  meet  a 
specific  definition,  and  supplementing 
that  requirement  with  limited  dynamic 
performance  requirements.  See  60  FR 
1:^216;  March  10.  1995.  The  agency 
requests  comments  on  whether  an 
approach  along  those  lines  might  be 
appropriate  for  a  proposal  for  smart  air 
bags,  either  as  an  interim  measure  to  get 
requirements  in  place  quickly  or  as  a 
longer  term  approach  as  well. 

NHTSA  requests  that  vehicle 
manufacturers  and  air  bag  suppliers 
provide  written  comments  describing 
their  recent  and  anticipated  efforts  to 
develop  and  assess  smart  air  bag 
technologies.  The  agency  specifically 
requests  that  they  provide  descriptions 


of  their  recent  and  anticipated 
component  and  vehicle  testing,  market 
sur%'eys,  and  any  other  developmental 
work.  NHTSA  recognizes  the  sensitivity 
of  this  information  and  will  protect 
confidentiality  as  authorized  bv  law. 

B.  Procedural  Matters 

February'  11 

The  first  day  will  be  devoted  to 
presentations  by  public  participants 
concerning  technical  issues.  The  time 
available  for  individual  presentations 
will  be  determined  by  the  agency  based 
on  the  number  of  persons  who  submit 
requests  to  participate  by  the  Ianuar\  31 
deadline.  If  necessary,  parties  with 
similar  points  of  view  will  be 
encouraged  to  coordinate  their 
presentations  to  avoid  duplication. 

February  12 

The  second  day  will  be  devoted  to  an 
interactive  discussion  among  interested 
persons.  Procedures  for  encouraging  an 
exchange  of  ideas  during  the  interactive 
phase  of  the  workshop  will  be  discussed 
at  the  beginning  of  the  session  on  that 
day.  Those  persons  interested  in 
actively  participating  in  this  phase  of 
the  workshop  should  contact  Mr  Harper 
not  later  than  lanuary  31.  The  agency 
will  make  available  an  agenda  setting 
forth  the  sequence  of  issues  to  be 
discussed  during  the  interactive  phase. 

To  facilitate  communication.  NHTSA 
will  provide  auxiliary  aids  (e.g..  sign- 
language  interpreter,  braille  materials, 
large  print  materials  and/or  a 
magnifying  device)  to  participants  as 
necessary,  during  the  workshop.  Any 
person  desiring  assistanc  e  of  auxiliary' 
aids  should  contact  Ms  Bernadette 
Millings.  NHTSA  Office  of 
Crashworthiness  Standards,  telephone 
(202)  ,•366-1740.  no  later  than  10  days 
before  the  workshop.  For  any 
presentation  that  will  include  slides, 
motion  pictures,  or  other  visual  aids,  the 
presenters  should  bring  at  least  one 
copy  to  the  workshop  so  that  NHTSA 
can  readily  include  the  material  in  the 
publii:  record. 

NHTSA  will  place  a  (opy  of  anv 
written  statement  in  the  docket  for  this 
notice.  In  addition,  the  agencv  will 
make  a  verbatim  record  of  the  public 
workshop  and  place  a  cop)  in  the 
docket 

IV'.  Written  Comments 

Partii.ipation  in  ttu'  uorkshop  is  not  a 
prerequisite  for  the  submission  of 
written  comments.  NHTSA  invites 
written  comments  from  all  interested 
parties.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 


confidentiality .  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  .NHTSA.  at  the  street 
address  given  above,  and  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Do(  ket  Section.  A 
request  for  confidentialitv  should  be 
accompanied  by  a  c:over  letter  setting 
forth  the  information  specified  in  the 
agency's  c  onfidential  business 
information  regulation.  49  CFR  Part  .S12. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments  will 
be  available  for  mspection  in  the  docket. 

NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  do(,ket  after  the  closing  date  It  is 
therefore  recommended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  desiring  to  be  notified  upon 
receipt  of  their  comments  in  the  docket 
should  enclose  a  self-addressed. 
stamped  postcard  in  the  envelope  with 
their  comments  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail 

List  of  Subjects  in  49  CFR  Part  571 

Imports  Motor  vehicle  safely.  Motor 
vehicles. 

Authority:  49  ISC  322.  30111.  30115 
30117  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

issued  nn   )ani:arv  14.  1997. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  97-1292  Filed  1-14-97;  4:28  pm) 

BILUNG  CODE  49-'&-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
n.D.  011397D] 

South  Atlantic  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Sery  ice,  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearing;  request  for 

comments. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
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hold  one  public  hearing  on  Draft 
Amendment  8  to  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  .Miantic 
(FMP)  and  its  associated  analyses  of 
regulatory  and  environmental  impacts, 
including  a  draft  supplemental 
environmental  impact  statement 
(DSEIS). 

DATES:  Written  comments  on 
Amendment  8  will  be  accepted  until 
January  27.  1997,  The  public  hearing 
will  be  held  on  January  24,  1997.  at  6 
p.m.  and  will  end  when  business  is 
completed.  Council  staff  members  will 
be  available  at  the  hearing  location  from 
5  p.m.  to  6. p.m.  (1  hour  before  the 
hearing)  to  answer  any  questions  about 
the  amendment. 

ADDRESSES:  Written  comments  should 
be  sent  to  Bob  Mahood,  Executive 
Director,  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle,  Suite  306.  Charleston,  SC  29407- 
4699.  Copies  of  the  draft  amendment 
and  DSEIS  are  available  from  Susan 
Buchanan  at  803-571-1366,  The  draft 
amendment  and  DSEIS  will  also  be 
available  to  the  public  at  the  hearuig. 
The  hearing  will  be  held  at  the  Monroe 
County  Regional  Service  Center,  2798 
Overseas  Highway  (mile  marker  47.5 
Gulf  side),  Marathon.  FL  33050; 
telephone:  305-289-2543 

FOfl  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan. 803-571-4366. 

SUPPt-EMENTARY  INFORMATION:  The 
Council  is  holding  a  public  hearing  on 
Draft  Amendment  8  to  the  FMP  and 
a.s.sociated  analyses  of  regulatory  and 
environmental  impacts,  including  a 
DSEIS.  A  January  10    1997,  hearing  at 
the  Banana  Bay  Resort  was  previously 
announced  at  61  FR  67294  (December 
20,  1996)  and  62  FR  384  danuary  3. 
1997).  That  hearing  was  cancelled  and 
this  document  announces  the 
rescheduled  date  of  January  24.  1997. 

Amendment  8  includes  the  following 
management  measures: 

1.  Limit  permit  holders  to  those  who 
can  demonstrate  landings  of  at  least 
1,000  lb  (454  kg)  of  snapper-grouper 
species  in  2  of  the  3  years,  1993.  1994, 


and  1995.  and  have  held  a  valid 
snapper-grouper  permit  for  those  years. 

2  Control  fishing  effort  by 
establishing  trip  limits  for  identified 
sub-unit  groups  of  species  within  the 
FMP's  management  unit. 

3.  Redefine  the  FMP's  definitions  of 
overfishing  and  optimum  yield  for  all 
species  in  the  snapper-grouper 
management  unit. 

4.  Increase  the  red  porgy  minimum 
size  limit  from  12  inches  (30.5  cm)  total 
length  (TL)  to  14  inches  (36  cm)  TL  for 
recreational  and  commercial  fishermen 
and  establish  a  recreational  fishery  bag 
limit  of  two  red  porgy. 

5  Increase  the  black  sea  bass 
minimum  size  limit  from  8  inches  (20.3 
cm)  TL  to  10  inches  (25.4  cm)  TL  for 
both  recreational  and  commercial 
fishermen. 

6.  Designate  a  black  sea  bass  Special 
.Management  Zone, 

7.  Establish  a  recreational  fishery  bag 
limit  of  10  black  sea  bass 

8.  Require  escape  vents  and  escape 
panels  with  degradabie  fasteners  in 
black  sea  bass  pots. 

9.  Establish  measures  for  greater 
amberjack  that  would  extend  the  April 
closure  throughout  the  South  Atlantic 
EEZ  and  prohibit  sale  during  April, 
reduce  the  recreational  fishery  bag  limit 
fo  one  fish  per  person  per  day, 
implement  a  commercial  quota  to 
reduce  landings  by  21  percent  based  on 
average  landings  from  1986-1995, 
implement  a  500-1,000  lb  (227-454  kg) 
trip  limit,  change  the  start  of  the  fishing 
year  from  January  1  to  July  1,  and 
prohibit  coring. 

10.  Establish,  effective  January  1, 
1998.  an  annual  commerf:ial  quota  for 
vermilion  snapper  of  600,000  lb 
(272,155  kg),  a  recreational  fishery  bag 
limit  of  five  fish,  and  a  recreational 
fishery  minimum  size  limit  of  12  inches 
(30.5  cm). 

11.  Increase  the  gag  minimum  size 
limit  from  20  inches  (50.8  cm)  TL  to  24 
inches  (61  cm)  TL  for  the  commercial 
and  recreational  fisheries,  and  prohibit 
all  harvest  January  through  March. 

12.  Require  logbook  reporting  by  the 
10th  of  the  month  following  the  month 
of  fishing  activity. 


13.  Establish  a  zone  in  the  South 
Atlantic  exclusive  economic  zone  (EEZ) 
through  which  vessels  carrying  fish 
traps  could  transit  if  they  have  valid 
Gulf  reef  fish  permits  and  fish  trap 
endorsements, 

14.  Restrict  vessels  with  bottom 
longline  gear  on  board  to  possessing 
only  snowy  grouper,  Warsaw  grouper, 
yellowedge  grouper,  misty  grouper, 
golden  tilefish,  blueline  tilefish,  and 
sand  tilefish. 

15.  Allow  use  of  one  bait  net  per  boat, 
up  to  50  ft  (1,524  cm)  long  by  10  ft  (305 
cm)  high  with  a  stretched  mesh  size  of 
1.5  inches  (3.75  cm)  or  smaller;  also, 
allow  possession  and  use  of  cast  nets  for 
catching  bait. 

16.  Allow  species  within  the  snapper 
^grouper  fishery  management  unit 

(whether  whole  or  fillets)  caught  in 
Bahamian  waters  in  accordance  with 
Bahamian  law,  to  be  possessed  on  board 
a  vessel  in  the  EEZ  and  landed  in  the 
United  States,  provided  the  vessel  is  in 
transit  from  the  Bahamas  and  valid 
Bahamian  fishing  and  cruising  permits 
are  on  board. 

17.  Establish  an  aggregate  snapper- 
grouper  recreational  fishery  bag  limit  of 
20-25  fish  inclusive  of  all  species  in  the 
snapper-grouper  fishery  management 
unit. 

18.  The  Council  is  considering  a 
number  of  options  under  this  action  to 
reduce  fishing  mortality,  including 
establishing  a  closure  of  the  South 
Atlantic  EEZ  for  species  in  the  snapper- 
grouper  fishery  management  unit, 
implementing  a  trip  limit  for  all 
temperate,  mid-shelf  snapper-grouper 
species,  or  establishing  an  aggregate 
temperate  mid-shelf  species  quota. 

This  hearing  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Council  office  (see  ADDRESSES). 

Authority:  16  LLS.C.  1801  et  seq. 
Dated:  lanuary  14.  1997. 
Bruce  Morehead, 

Acting  Dirpctor.  Office  of  Sustainable 
Fisheries.  .\'at!onal  Marine  Fisheries  Sen-ice 
IFRDtK.  97-1313  Filed  1-14-97;  4.45  pmj 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Middle  Deep  Red  Run  Watershed, 
Tillman,  Kiowa,  and  Comanche 
Counties,  Oklahoma 

AGENCY:  Natural  Resources 
Conservation  Ser\  ice.  DOA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Qualitv  Guidelines  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Ser\  ice 
Guidelines  (7  CFR  Part  650);  the  Natural 
Resources  Conservation  Ser\'ice.  U,S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  being  prepared  for  Middle  Deep  Red 
Run  Watershed,  Tillman,  Kiowa,  and 
Comanche  Counties,  Oklahoma, 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronnie  L.  Clark,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
100  USDA,  Suite  203,  Stillwater, 
Oklahoma.  74074-2655,  telephone; 
405-742-1204. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  may  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings.  Ronnie  L.  Clark,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
prevention  and  fish  and  wildlife. 
Alternatives  under  consideration  to 
reach  these  objectives  include  systems 
for  conservation  land  treatment  and 
earth  dams. 

A  draft  environmental  impact 
statement  will  be  prepared  and 


circulated  for  review  hv  agencies  and 
the  public.  The  Natural  Resources 
Conservation  Service  invites 
participation  and  consultation  of 
agencies  and  individuals  that  have 
special  expertise,  legal  jurisdiction,  or 
interest  in  the  preparation  of  the  draft 
environmental  impact  statement. 
Meetings  will  be  held  in  Tillman 
County  to  evaluate  the  proposed  action. 
Further  information  on  the  proposed 
action  mas  he  obtained  from  Ronnie  L. 
Clark,  State  Conservationist,  at  the 
above  address  or  telephone  number. 

(This  H(  tivity  is  hstPii  in  the  Catalo),  of 
Federal  Domestic  Assistance  under  No. 
10  904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12.372  which  requires- 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  lanuarv  9  1997. 
Steven  P.  Elsener. 
Biologist 
|FR  Doc.  97-1296  Filed  1-17-97:  8:45  am] 
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DEPARTMENT  OP  COMMERCE 

Bureau  of  the  Census 

Survey  of  Income  and  Program 
Participation— Wave  5  of  the  1996 
Panel;  Proposed  Collection;  Comment 
Request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  c:ontinuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunitv  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-1.3  (44  US  C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  24.  1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Acting 
Departmental  Forms  Clearance  Officer. 
Department  of  Commene  Room  5327, 
14th  and  Constitution  .\venue,  NW, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrumentlsl  and  instructions  should 


be  directed  to  Michael  McMahon 


c'o 


3.  Washington  DC  20233-8400,  or 
telephone  30] '4.t"-3H1C) 

SUPPLEMENTARY  INFORMATION: 
\.  Abstract 

The  Survey  of  Income  and  Program 
Participation  (SIPP)  is  a  household- 
based  survey  designed  as  a  continuous 
series  of  national  panels,  each  lasting 
four  years.  Respondents  are  uiter\ie\ved 
once  every  four  months,  in  monthly 
rotations.  Approximatelv  37.000 
households  are  in  the  current  panel. 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  torni  a  single, 
unified  data  base  so  that  the  interaction 
between  tax.  transfer,  and  other 
government  and  private  policies  can  be 
e.xamined.  Government  domestic  policv 
'  formulators  depend  heavily  upon  SIPP 
information  concerning  the  distribution 
of  income  received  directly  as  mone\  or 
indirectly  as  in-kind  benefits  and  the 
effect  of  tax  and  transfer  programs  im 
this  distribution.  Thev  also  need 
improved  and  expanded  data  on  the 
income  and  general  et  onomic  and 
financial  situation  of  the  U.S. 
population  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983,  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  survey  is  molded  around  a 
central  "core"  of  labor  fon  e  and  mc  ome 
questions  that  will  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
is  supplemented  with  questions 
designed  to  answer  specific  needs  such 
as  obtaining  information  about  the  terms 
of  child  support  agreements  and 
whether  they  are  being  fulfilled  h\  the 
absent  parent,  examining  the  program 
participation  status  of  persons  with 
specific  health  and  disability  statuses; 
and  obtaining  detailed  information 
needed  'o  understand  the  current  status 
of  the  employment-based  health  care 
system  and  changes  that  have  occurred. 
These  supplemental  questions  are 
included  with  the  core  and  are  referred 
to  as  "topical  modules." 

The  topical  modules  for  the  1996 
Panel  Wave  5  are  the  following:  (1) 
School  Enrollment  and  Financing;  (2) 
Child  Support  .Agreements;  (3)  Support 
for  Nonhousehold  Members;  (4) 
Functional  Limitations  and  Disability- 
■Adults;  (5)  Functional  Limitations  and 


U.S.  Census  Bureau.  DSD — Room  3319-      Disability-Children  and  (B)  Employer 
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Provided  Health  Care.  Wave  5 
interviews  will  be  conducted  from 
August  through  November  1997. 

II.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  everv  4 
years,  with  each  panel  having  a  duration 
of  about  4  years  in  the  survev.  .Ml 
household  members  15  vears  old  or 
older  are  interviewed  using  regular 
proxy-respondent  rules.  Thev  are 
interviewed  a  total  of  12  times  (12 
waves)  at  4-month  intervals,  making  the 
SIPP  a  longitudinal  survey  Sample 
persons  (all  household  members  present 
at  the  time  of  the  first  mterview)  who 
move  within  the  countrv  and  reasonably 
close  to  a  SIPP  Primary  Sampling  Unit 
(PSU)  will  be  followed  and  interviewed 
at  their  new  address.  Persons  l.n  vears 
old  or  older  who  enter  the  household 
after  Wave  1  will  be  interviewed; 
however,  if  these  persons  move,  they  are 
not  followed  unless  thev  happen  to 
move  along  with  a  Wave  1  sample 
person. 

III.  Data 

OMB  Number:  0607-08 n. 

Form  Xumber:  SIPP CAPI  Automated 
Instrument. 

Type  of  Review:  Regular 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
77.700. 

Estimated  Time  Per  Response:  30 
minutes  per  person 

Estimated  Total  Annual  Burden 
Hours:  117,800. 

E'itimated  Total  Annual  Cost: 
527.690,000. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13.  United 
States  Code,  Section  1H2. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agencv.  including 
v.'hether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  colle<;tion  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  infonnation 
technolog\ 

Comments  suhn.itted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  4he  request  for  OMB 


approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  [anuary  13,  1997. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

(FR  Doc  97-1359  Filed  1-17-97,  8:45  ami 
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Economic  Development 
Administration 

Area  Designations  and  Overall 
Economic  Development  (Formerly 
Simplification  and  Streamlining  of 
Regulations  of  ttie  Economic 
Development  Administration) 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  199.5, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)), 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  24,  1997 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327. 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  (.ollection 
instrument  and  instructions  should  be 
directed  to  Wendy  Tucker,  Economic 
Development  Administration.  Room 
7814B,  Washington,  DC  20230,  and 
(202)  482-5353. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Tlie  intormation  collection  is  needed 
to  ascertain  if  an  area  has  a  planning 
process  in  place  and  has  thoroughly 
thought  out  what  type  of  economic 
development  needs  to  take  place  in  the 
area  to  alleviate  unemplnvinent. 
underemployment,  and  to  increase 
incomes.  The  information  is  required 
under  the  Public  Works  and  Economic 
Development  Act  of  19f)5  (P.L.  89-136), 
as  amended. 

II  Method  of  Collection 

State,  lo<-ai,  or  Tribal  governments 
and  not-for-profit  organizations  respond 


to  guidelines  by  preparing  proposals  to 
determine  eligibility  for  area 
designations,  approval  of  boundary 
changes  for  designated  redevelopment     • 
areas,  and  approval  of  overall  economic 
development  programs. 

III.  Data 

OMB  Numberfs):  0610-0093. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Burden:  72,000  hours. 

Affected  Public:  State,  local  or  Tribal 
governments  and  not-for-profit 
organizations. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Time  per  Response:  240 
hours. 

Estimated  Total  Annual  Burden 
Hours:  176,400. 

Estimated  Total  Annual  Cost: 
$3,360,000. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  14,  1997. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer.  Office  of  Management  and 

Organization. 

|FR  Doc  97-1357  Filed  1-17-97;  8:45  am] 
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International  Trade  Administration 

[A-41 2-801,  A-428-801,  A^75-801,  A-588- 
804] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Germany,  Italy,  Japan, 
and  the  United  Kingdom:  Amended 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Internationa!  Trade 

Administration,  Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

reviews. 


SUMMARY:  On  December  17,  1996,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  administrative  reviews  of  the 
antidumping  duty  orders  on  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Italy,  Japan, 
Singapore,  Sweden,  and  the  United 
Kingdom  in  the  Federal  Register. 

Tne  classes  or  kinds  of  merchandise 
covered  by  these  reviews  are  ball 
bearings  and  parts  thereof  (BBs). 
cylindrical  roller  bearings  and  parts 


thereof  (CRBs).  and  spherical  plain 
bearings  and  parts  thereof  (SPBs).  The 
review  period  is  May  1.  1993.  through 
April  30,  1994,  We  received  allegations 
of  clerical  errors  from  petitioners  and 
respondents  regarding  subject 
merchandise  from  Germany,  Italy, 
Japan,  and  the  United  Kingdom.  Based 
on  the  correction  of  clerical  errors,  we 
have  changed  the  margins  for  BBs  for  5 
companies.  CRBs  for  2  companies,  and 
SPBs  for  1  company. 
EFFECTIVE  DATE:  January  21.  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Dirstine  or  Richard  Rimlinger. 
Import  Administration.  Internationa! 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N\V,.  Washington. 
DC  20230;  telephone:  (202)  482-4733. 


Singapore,  Sweden,  and  the  I'nited 
Kingdom  in  the  Federal  Register  (61  FR 

66472)   The  classes  or  kinds  of 
merchandise  co\ered  b\  these  re\ lews 
are  BBs.  CRBs.  and  SPBs.  The  reviews 
I  o\er  64  manufacturers/exporters.  The 
review  period  is  M?\  1,  1993.  through 
April  30.  1994. 

.•\fter  publication  of  our  final  results, 
we  received  in  a  timely  fashion 
allegations  of  clerical  errors  from 
petitioners  and  se\eral  respondents; 
Barden.  FAG.  NSK,  and  NSK  RHP 
Where  we  agree  with  the  allegations,  we 
ha\'e  made  corrections  as  appropriate 
(see  company-specific  analysis 
memoranda) 

Applicable  Statute  and  Regulations 


Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
De<  .ember  31.  1994. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  December  17.  1996,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results       ,\mended  Final  Results  of  Review 
of  the  fifth  administrative  review  of  the 
antidumping  duty  orders  on  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Italy.  Japan. 


We  haxe  determined  the  following 
weighted-average  margins  to  exist  for 

the  period  Mn\  1.  1993.  through  ,'\pri'i 
30. 1994. 


Country 


Company 


Class  or 

Rate 

Kina 

(percent) 

BBs 

12.93 

CRBs 

13.57 

SPBs 

•2.00 

BBS 

•2  67 

CRBs 

•9  46 

SPBs 

14.29 

BBS 

1.37 

CRBs 

•0  00 

BBs 

1888 

CRBs 

•15.37 

BBS 

•  48 

BBS 

7  69 

CRBs 

7.13 

Germany 


Italy  

Japan  

United  Kingdom 


FAG  

SKF 

FAG  

NSK  Ltd. 

Barden  .. 
NSK'RHP 


■  Ttiis  rate  did  not  ctiange  as  a  result  of  ttie  correction. 


Because  we  issued  final  results  of 
reviews  for  these  firms  for  the 
subsequent  period.  May  1,  1994  through 
April  30,  1995,  on  January  6,  1997 
(scheduled  to  be  published  in  the 
Federal  Register  on  Januar>'  15,  1997), 
we  will  not  change  the  cash  deposit 
rates  for  the  above  firms  to  reflect  these 
amended  final  results  of  reviews. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 


reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  onlv 
reminder  to  parties  subject  to 
administrative  protective  orders  (.•\P0) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  .■XPO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  this 
notice  are  in  accordance  with  sei:tion 
751(a)(1)  oftheTariff  Act  {19U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 


Dated   | am: an.  \A.  1997. 
Robert  S.  LaRu.ssa. 
Acting  .■^s>j.>(i;;i(  becretary  for  Import 
AdministraiK'ii 

jFR  Doc.  97-1396  Filed  1-17-97;  8:45  ami 
BILLING  CODE  3510-OS-P 


[A-433-807] 

Notice  of  Postponement  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Open-End  Spun  Rayon 
Singles  Yam  From  Austria 

AGENCY:  Import  .\dnunistration. 
International  Trade  .administration. 
Department  of  Commerce 
EFFECTIVE  DATE:  January  21.  1997. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Herring  or  Dana  Mermelstein. 
Office  of  AD/C\T)  Enforcement  II. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  .Avenue,  N\V.,  Washington. 
DC  20230;  telephone  (202)  482-4149  or 
(202)  482-0984.  respectively. 

Postponement  of  Preliminary 
Determination 

We  have  determined  that  the 
respondent  parties  to  this  proceeding 
are  cooperating,  thus  far,  in  this 
investigation.  We  also  have  determined 
that  this  case  is  extraordinariiv 
complicated  because  of  the  novel  legal 
and  methodological  issues  in  this 
investigation  and  that  additional  time  is 
necessary  to  make  the  preliminary 
determination.  In  particular,  the 
Department  must  consider  novel 
questions  regarding  the  appropriate  date 
of  sale,  differences  in  quantitv 
adjustments,  and  affiliation,  therefore, 
pursuant  to  section  733(c)(1)(B)  of  the 
Act,  as  amended,  we  are  postponing  the 
date  of  the  preliminary  determination  as 
to  whether  sales  of  open-end  spun  rayon 
singles  yarn  from  .Austria  have  been 
made  at  less  than  fair  value  until  not 
later  than  March  18,  1997. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act.  and  19  CFR 
353.15(d). 

Dated   lanuary  15,  1997. 
Je£Fery  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 

Import  Administration. 

|FR  Doc,  'i:-!  395  Filed  1-17-97;  8:45  am) 
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International  Trade  Administration 

University  of  Connecticut  Health 
Center,  et  al.;  Notice  of  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat  89";  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5:00  p.m.  in 
Room  4211,  US  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW  ,  Washington,  DC, 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientifu,  value  to  the  foreign 
instruments  described  tjelow,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 


Docket  Number:  96-110.  Applicant: 
University  of  Connecticut  Health 
Center,  Farmington,  CT  06030-3505. 
Instrument:  High  Intensity  Xenon 
Flashlamp,  Model  XF-lo' 
Manufacturer:  Hi-Tech  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  61 
VR  57397,  November  6,  1996.  Reasons: 
The  foreign  instrument  provides:  (1)  a 
three-lens  quartz  condenser,  (2)  a  flash 
repetition  rate,  variable  from  0,05-lOHz 
and  (3)  pulse  length,  variable  from  400- 
1500ns.  Advice  received  from:  The 
National  Institutes  of  Health,  November 
22,  1996. 

Docket  Number:  96-111.  Applicant: 
University  of  North  Carolina  at  Chapel 
Hill,  Chapel  Hill,  NC  27599-3270. 
Instrument:  4  each  Operant  Boxes  with 
9-Hole  Nosepoke  Wall.  Manufacturer: 
Paul  Fray  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  61  FR 
57397,  November  6,  1996.  Reasons:  The 
foreign  instrument  provides:  (1)  a  9-hole 
nosepoke  panel  to  permit  randomized 
positioning  of  stimuli  in  a  5-choice 
serial  reaction  time  task  for  rats  and  (2) 
4.0  cm-deep  ports  to  minimize 
undesirable  head  orientation.  Advice 
received  from:  The  National  Institutes  of 
Health.  November  22,  1996. 

Docket  Number:  96-112,  Applicant: 
Harvard  University,  Boston,  MA  02115. 
Instrument:  Stopped-Flow 
Spectrometer.  Model  SX.18MV. 
Manufacturer:  Applied  Photophysics 
Ltd..  United  Kingdom.  Intended  Use: 
See  notice  at  61  FR  57397,  November  6. 
1996.  flea.sons.  The  foreign  instrument 
provides  measurement  of  small-sample 
enzyme/substrate  reactions  at 
temperatures  as  low  as  -  5°  C,  Advice 
received  from:  The  National  Institutes  of 
Health.  November  22,  1996. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments, 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
IFR  Doc.  97-1394  Filed  1-17-97;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Southwest  Region  Logt}ook  Family  of 
Forms;  Proposed  Collection;  Comment 
Request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  24.  1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce.  Room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Svein  Fougner,  Fisheries 
Management  Division,  Southwest 
Region.  NMFS.  501  W,  Ocean 
Boulevard,  Suite  4200,  Long  Beach, 
California  90802,  telephone  310-980- 
4034. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Federal  Fisheries  Logbook 
Program  administered  by  the  Southwest 
Region.  NMFS.  is  the  principal 
mechanism  for  monitoring  the  extent 
and  nature  of  fishing  in  the  pelagic 
longline,  crustacean,  bottomfish  and 
precious  corals  fisheries  in  the  western 
Pacific  region.  These  fisheries  are 
regulated  under  fishery  management 
plans  prepared  by  the  Western  Pacific 
Fishery  Management  Council  and 
approved  by  the  Secretan,'  of  Commerce. 
Persons  who  have  permits  to  participate 
in  these  fisheries  must  maintain  and 
provide  to  the  Southwest  Regional 
Administrator,  NMFS,  data  concerning 
catch,  effort,  results  of  experimental 
fishing,  or  other  records.  These  data  are 
needed  to  ensure  the  abilitv  to 
determine  the  effects  of  the  fishery  on 
the  fish  stocks,  determine  the  economic 
and  social  values  associated  with  the 
fisheries,  evaluate  the  effectiveness  of 
management  and  the  impacts  of 
potential  changes  in  management,  and 
enforce  the  regulations  governing  the 
fisheries. 
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II.  Method  of  Collection 

Where  logbooks  are  required, 
permittees  are  provided  with  the 
required  forms  that  are  filled  out  while 
on  a  fishing  trip  and  are  submitted  to 
the  Regional  Administrator  on  the 
completion  of  a  trip.  For  experimental 
fishing,  permittees  are  advised  of  the 
information  that  must  be  provided  to 
the  Regional  Administrator  at  the 
completion  of  the  experiment,  but  are 
left  to  furnish  that  information  in  the 
manner  they  see  fit.  NMFS  will  provide 
guidance  as  requested.  Observers  mav 
he  placed  on  vessels  to  ensure  that  more 
complete  and  accurate  data  are  provided 
to  NMFS  than  could  reasonablv  be 
expected  of  the  fishing  vessel  operator. 
Sales  report  forms  are  provided  where 
appropriate.  Pre-trip  and  pre-landings 
reports  are  made  by  radio  or  by 
messaging  using  automated  vessel 
monitoring  system  equipment.  Protected 
species  interaction  reports  are  made  in 
a  manner  determined  bv  the  permittee. 

III.  Data 

OMB  Number:  0648-0214. 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Individuals  and 
Businesses  (commercial  fishermen). 

Estimated  Number  of  Hespondents: 
215. 

Estimated  Time  Per  Response:  5 
minutes  per  logbook  day.  5  minutes  for 
sales  reports  and  notifications,  and  4 
hours  for  experimental  fishing  reports. 

Estimated  Total  Annual  Burden 
Hours:  1,293. 

Estimated  Total  Annual  Cost  to 
Public:  $0 — no  capital,  operations,  or 
maintenance  costs  are  expected. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agent  v.  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  th«  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  )anuar\'  13.  1997 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer.  Offirp  nf  Management  and 
Organization 

IFRDoc,  97-1358  Filed  1-17-97;  8:45  am) 
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P.D.  010897D] 

Marine  Mammals 

AGENCY:  National  Marine  Fisherie'; 

Service  (NMFS),  National  Oceanic  and 

.Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Notice  of  availability;  request 

for  comments. 

SUMMARY:  NMFS  has  revised  the  marine 
mammal  stock  assessment  reports  and 
the  guidelines  upon  which  the  reports 
were  based  in  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA).  Draft  revised  reports  are 
available  for  public  review  and 
comment.  Copies  of  the  revised 
guidelines  are  also  available  for  review 
DATES:  Comments  must  be  received  b\ 
April  21,  1997 

ADDRESSES:  Send  comments  and 
requests  for  copies  of  reports  or 
guidelines  to:  Chief,  Marine  .Mammal 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service.  131,S 
East- West  Highway.  Silver  Spring,  MD 
20910-3226,  Attn:'Stock  Assessments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Eagle.  Office  of  Protected 
Resources.  NMFS.  at  (301)  713-2322; 
Douglas  P.  DeMaster  at  (206)  526-4045. 
Alaska  Fisheries  Science  Center  (F/ 
AKC).  NMFS.  7600  Sand  Point  Way.  NE, 
BIN  15700,  Seattle,  WA  98115-0070 
regarding  Alaska  regional  slock 
assessments;  lames  Lecky  at  (310)  980- 
4020,  Southwest  Regional  Office  (F/ 
SW03),  NMFS,  501  West  Ocean 
Boulevard.  Long  Beach.  CA  90802- 
4213.  regarding  Pacific  regional  stock 
assessments;  or  Gordon  Waring  at  (508) 
495-2311,  Northeast  Fisheries  Science 
Center.  NMFS.  166  Water  Street,  Woods 
Hole,  MA  02543-1097  for  Atlantic 
regional  stock  assessments. 
SUPPLEMENTARY  INFORMATION:  Setrtion 
117  of  the  MMPA  (16  US  C.  1361  et 
seq.)  required  NMFS  and  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  to  prepare 
stock  assessments  for  each  stock  of 
marine  mammals  that  occurs  m  waters 
under  the  jurisdiction  of  the  I'nited 
States.  These  reports  contain 
information  regarding  the  distribution 
and  abundance  of  the  stock,  population 
growth  rates  and  trends,  estimates  of 
annual  human-caused  mortality  from  all 
sources,  descriptions  of  the  fisheries 


with  which  the  stock  interacts,  and  the 
status  of  the  stock. 

NMFS  (  onvened  a  workshop  in  April 
1996  to  evaluate  the  guidelines  upon 
which  stock  assessment  reports  were 
based  and  to  revise  the  guidelines  as 
needed.  The  workshop  results  indicated 
that  substantive  ch;uiges  to  the 
guidelines  were  not  required;  however, 
several  provisions  were  clarified, 
primarily  to  ensure  (hat  default  values 
for  various  parameters  were  interpreted 
( orrectly. 

The  MMPA  also  requires  .NMFS  and 
FWS  to  update  these  reports  annually 
for  strategic  stocks  of  marine  mammals 
and  every  3  years  for  stocks  detennined 
to  be  non-strategii:  consistent  with  an\ 
new  information.  NMFS  has  revised 
those  reports  for  which  new  information 
is  available  Tabl  •  1  contains  a  summary 
of  the  information  included  in  the 
reports.  NMFS  solicits  public  comments 
on  the  draft  revised  reports. 

Most  proposed  changes  to  the  stock 
assessment  reports  incorporate  new 
information  into  abundance  or  mortality 
estimates.  Stock  structure  was  also 
reexamined,  which  resulted  in  revised 
stock  identification  tor  killer  whales  in 
the  Alaska  and  Pacific  regions  and  for 
harbor  porpoise  in  Alaska:  none  of  these 
stocks  is  designated  as  strategic. 

Three  stocks  were  identified  as 
special  subsistence  sto<_.ks  in  the  initial 
.stock  assessment  reports:  these  included 
harbor  .seals  in  the  Gulf  of  Alaska  and 
beluga  whales  in  Cook  Inlet  and  Norton 
Sound  After  examining  new 
information,  and  in  accordance  with 
advice  from  the  Alaska  Scientific 
Review  Group.  NMFS  proposes  to  revise 
these  reports  to  present  the  full 
information  required  under  the  MMPA 
Two  ol  the  stocks.  Gulf  of  Alaska  harbor 
seals  and  Cook  Inlet  beluga  would  be 
identified  as  strategic  stocks  bwause 
total  human-i:aused  mortality  exceeds 
the  calculated  Potential  Biological 
Removal  level  (PBR).  .Norton  Sound 
beluga  would  be  identified  as  non- 
strategic.  An\  management  actions 
concerning  these  or  any  other  stock  that 
is  used  for  subsistence  purposes  would 
be  addressed  through  a  co-management 
process  as  indicated  b\  section  119  of 
the  MMPA 

New  abundance  estimates  tor  beaked 
whales  in  the  Pacific  Ocean,  which 
included  a  ret  entlv  developed 
correction  factor  for  animals  not  seen  on 
the  track  line,  allowed  NMFS  to 
determine  that  human-caused  mortalit\ 
and  serious  injury  of  these  stocks  did 
not  ex(  eed  PBR;  therefore,  these  stocks 
have  been  designated  as  nonstrategic. 
Uncertainty  in  field  identification  of 
these  stocks  does  not  allow  either 
mortality  or  abundanc;e  estimates  to  be 
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identified  to  species  in  all  cases,  ami 
estimates  for  these  stocks  continue  to  be 
combined. 

New  information  may  become 
available  during  the  comment  period  for 
these  stock  assessment  reports:  NMFS 
anticipates  completion  of  a  status 


review  of  North  Atlantic  right  whales  in 
the  near  future  This  new  information 
may  be  incorporated  into  final  stock 
assessment  reports  without  additional 
public  review  and  comment  if 
incorporation  of  the  new  information 
does  not  change  the  status  of  the 


affected  stock  (e.g.,  strategic  to  non- 
strategic). 

Dated:  January  13.  1997. 

Ann  Terbush, 

Acting  Director,  Office  of  Protected  Besources, 
National  Marine  Fisheries  Service. 


Table  1.— Summary  of  Marine  Mammal  Stock  Assessment  Reports  for  Stocks  of  Marine  Mammals  Under 

NMFS  Authority  That  Occupy  Waters  Under  U.S.  Jurisdiction 


Species 


Stock  area 


SRG 
region 


Steller  sea  lion  .. 
Steller  sea  lion 
Norttiem  fur  seal 

Hartxjr  seal  

Hartxjf  seal  

Hartxjr  seal  

Spotted  seal  

Bearded  seal  

Ringed  seal  

Ribbon  seal    

Beluga 

Beluga , 


Beluga  .... 
Beluga  .... 
Beluga  .... 
Killer  wtiale 


whale 


Pacific  wfiite-sided 

dolphin. 

Hartxjf  porpoise  

Harbor  porpoise 

Hartx>r  porpoise  . . 

Dall's  porpoise  

Sperm  wtrale  

Baird's  beaked 

whale. 
Cuvier's  t)eaJ<ed 

whale. 
Stejnerger's  tjeaked 

wt^le 
Gray  wtiaie    

Humpback  wtiale  . 

Humpback  wtiale 

Fin  whale  

Minke  wtiale  

Nkxthem  nght 

wtiale. 
Bowtiead  whale  . 
Harbor  seal  

Gray  seal  

Harp  seal  

Hooded  seal  

Harbor  porpoise 

Risso's  dolphin  

Attantic  whrte-sided 
ddphin. 


Western  US AKA 

Eastern      AKA 

North  Pacific AKA 

I  Southeast  Alaska  AKA 

Gulf  of  Alaska  AKA 

Bering  Sea  AKA 

Alaska  AKA 

Alaska  AKA 

Alaska  AKA 

Alaska  AKA 

Beaufort  Sea  aka 

Eastern  Chukchi  aka 

Sea 

Norton  Sound  AKA 

Bristol  Bay  AKA 

Cook  Inlet  AKA 

Eastern  North  Pa-  ,  AKA 

cific,  Northern 

Resident  | 

Eastern  North  Pa  AKA 

cific.  Transient. 

North  Pacific AKA 

Southeast  Alaska  ..  AKA 

Gulf  of  Alaska  AKA 

Benng  Sea  AKA 

Alaska  AKA 

Alaska  AKA 

Alaska AKA 

Alaska  AKA 

Alaska  AKA 

Eastern  North  Pa-  AKA 

cific 

Westem  North  Pa-  AKA 

cific 

Central  North  Pa-  AKA 

cific 

N  Pacifc AKA 

Alaska  AKA 

North  Pacific AKA 

Westem  Arctic       .  AKA 

Westem  North  At-  ATL 

lantic 

Norttiwest  North  At-  ,  ATL 

lantic 

NorttTwest  North  At-  atl 

lantic 

Northwest  North  At-  ATL 

lantic. 

Gulf  of  Ma/ne/Bay  ATL 

of  Fundy 

Westem  North  At-  ATL 

lantic 

Westem  North  At-     .  ATL 

lantic.        I 


Nmin 


AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 
AKC 

AKC 
AKC 
AKC 
AKC 


AKC 

AKC 

AKC 
AKC 
AKC 
AKC 
AKC 
AKC 

AKC 

AKC 

AKC 

AKC 

AKC 

AKC 
AKC 
AKC 

AKC 
NEC 

NEC 

NEC 

NEC 

NEC 

NEC 

NEC 


42,536 

23,533 

969,595 

35,226 

22,427 

12,648 

N/A' 

N/A 

N/A 

N/A 

39.039 

3,710 

6.439 

1.526 

981 

764 


314 

486,719 

8,156 

7.085 

8,549 

76,874 

N/A 

N/A 

N/A 

N/A 

21,597 

N/A 

1,407 

N/A 
N/A 
N/A 

7,738 
28,810 

2.035 

N/A 

N/A 

48.289 

11.140 
19.196 


]  i  Total     '    Annual 

Rmax     I        Fr       ;      PBR      ;    annual    '•      fish. 
I  mort.     i     mort. 


Strategy 
status 


-I- 


0.12 
0.12 
0.086 
0.12 
0.12 
0.12 
0.12 
0.12 
0.12 
0.12 
0.04 
0.04 

0.04 
0.04 
0.04 
0.04 


0.04 

0.04 

0.04 
0.04 
0.04  ' 
0.04  : 
0.04 
0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 
0.04 
0.04 

0.04 
0.12 

0.12 

N/A 

N/A 
0.04 
0,04 
0.04 


0.3 
0.75 
0.5 
1.0 
0.5 
0.5 
0.5 
0.5 
0.5 
0.5 
1.0 
1.0 

1.0 
1.0 

1.0 
0.5 


0.5 

0.5 

0.5 
0.5 
0.5 
1.0 
0.1 
0.5 

0.5 

0.5 

1.0 

0.1 

0.1 

0.1 
0.5 
0.1 

0.5 

1.0 

1.0 
N/A 
N/A 
0.5 
0.5 
0.5 


766 

1,059 

20,846 

2,114 

673 

379 

N/A 

N/A 

N/A 

N/A 

781 

74 

129 
31 
20 

7.6 


3.1 

4,867 

82 

71 

86  I 

1 .537  I 

N/A 

N/A 

N/A 

N/A 

432 

N/A 

2.8 

N/A 
N/A 
N/A 

772 

1,729 

122 

N/A 
N/A 
483 
111 
192 


518 

9 

1,731 

1,630 

966 

242 

N/A 

N/A 

N/A 

N/A 

168 

63 

109 
21 
40 
1.2 


1.2 
2 

4 
27 

2 
42  I 
0.0 
0.0 

0.0 

0.0 

47 

0.0 

1.6 

0.0 
0.0 
0.0 

51 
476 

4.5 

0.0 

0.0 

1,834  ! 

68 

181 


38     Y 

4  ,  Y 
18  !  Y 

34  i  N 

35  j  Y 
30     N 


2 
2 

1 
1 
0 
0 

0 

1 

0 

1.2 


1.2 
2 


0.0 

Y 

476 

N 

4.5 

N 

0.0 

N 

0.0 

N 

1.834 

Y 

68 

N 

181 

N 

4 

27  N 
2iN 
42  I  N 
0.0  Y 
0.0     N 

0.0 

0.0 

3 

0.0 

1.6 


0.0  •:  Y 
0.0  i  N 
0.0  ' 


Spinner  dolp 
Bottlenose  d 
Bottlenose  d 
Dwarf  sperrr 


North  Atlanti 

whale. 
Humptiack  vi 

Fin  whale  ... 

Sei  whale  ... 

Minke  whale 

Blue  whale  . 

Bottlenose  d 

Bottlenose  d 

Bottlenose  d 
Bottlenose  d' 
Bottlenose  d- 
Bottlenose  di 
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Table  1.— Summary  of  Marine  Mammal  Stock  Assessment  Reports  for  Stocks  of  Marine  Mammals 
NMFS  Authority  That  Occupy  Waters  Under  U.S.  Jurisdiction— Continued 


Under 


?d  Resources. 


Species 


Stock  area 


SRG 
region 


NMFS 
center 


Nmin 


Rmax 


Fr 


PBR 


White-beaked  dol- 
phin. 
Common  dolphin 


Fin  whale  .. 
Sei  whale  .. 
Minke  whale 
Blue  whale  .. 


Bottlenose  dolphin 


Western  North  At- 
lantic. 
Western  North  At- 
lantic. 
Atlantic  spotted  dol-     Western  North  At- 

phin.  lantic, 

Pantropical  spotted      Western  North  At- 

dolphin  lantic. 

Stnped  dolphin  Western  North  At- 
lantic. 
Spinner  dolphin  Western  North  At- 
lantic. 
Bottlenose  dolphin       Western  .North  At- 
lantic, offshore. 
Bottlenose  dolphin       Western  North  At- 
lantic, coastal. 
Dwarf  sperm  whale      Western  North  At- 
lantic. 
Pygmy  sperm  :  Western  North  At- 

whale.  lantic. 

Killer  whale  I  Western  North  At- 

j      lantic. 
Pygmy  killer  whale       Western  North  At-       ATL 

lantic. 
Northern  bottlenose     Western  North  At- 

whale.  lantic. 

Cuvier's  beaked  Western  North  At- 

whale.  lantic. 

Nesopidont  beaked      Western  North  At- 

whale.  lantic. 

Pilot  whale,  long-         Western  North  At- 
finned  lantic. 

( Globiephala 
spp.). 
Pilot  whale,  short-        Western  North  At- 

finned.  lantic. 

Sperm  whale  ,  Western  North  At- 
lantic 
North  Atlantic  right       Western  North  At- 

whale.  lantic. 

Humptiack  whale    ,,     Western  North  At- 
lantic. 
Western  North  At- 
lantic. 
Western  North  At- 
lantic 
Canadian  east 

coast. 
Western  North  At- 
lantic 
Bottlenose  dolphin       Gulf  of  Mexico, 

outer  continental 
shelf 
Bottlenose  dolphin       Gulf  of  Mexico, 

continental  shelf 
edge  and  slope 
Western  Gulf  of 
Mexico  coastal 
Bottlenose  dolphin       Northern  Gulf  of 
Mexico  coastal 
Bottlenose  dolphin       Eastern  Gulf  of 

Mexico  coastal 
Bottlenose  dolphin     ^  Eastern  Gulf  of 
Mexico  bay, 
sound,  and  estu- 
arine''' 
Atlantic  spotted  dol-     Northern  Gulf  of 
phin.  Mexico. 


ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 


ATL 
ATL 
ATL 
ATL 

ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 

ATL 

ATL 
ATL 
ATL 
ATL 

ATL 


NEC 
NEC 
NEC 
NEC 
NEC 
NEC 
NEC 
SEC 
NEC 
NEC 
NEC 
SEC 
NEC 
NEC 
NEC 
NEC 

NEC 
NEC 
NEC 
NEC 
NEC 
NEC 
NEC 
NEC 
SEC 

SEC 

SEC 
SEC 
SEC 
SEC 

SEC 


N'A 

3.996 

31.617 

31,617 

18.220 

N/A 

-8,794 

2.482 

N,'A 

N,'A 

N/A 

6 

N/A 

-895 
'4.968 

457 

1,617 

295 

4.884 

1,704 

N/A 

2,053 

N/A 

43,233 

4,530 

2,938 
3,5' 8 
8,963 
3,934  , 

2,255 


0,04 
004 
0,04 
004 
004 

N/A 

0  04 
004 
004 
004 
004 
0  04 
004 
0  04 
004 
0.04 

0  04 
0  04 

0  025 

004 
0  04 
0  04 
0  04 

0.04 
0.04 

0,04 

0  04 
0  04 
0,04 

004 


Total 

annual 

mort 


Annual 
fish 
mort 


Strategic 
status 


N/A 
05 
05 
05 
0  45 
N/A 
05 
05 
Nl  A 
N  A 
N  A 
0  5 
N  A 
05 
05 
0,5 

05 
0,1 
0  1 
0  ' 
0  1 
0,1 
05 
0.1 
0.5 

05 

0,5 
0  5 
05 
0,5 

05 


N/A 

40 

16 

16! 

'54 

N/A 

88 

25 

N  A 

N  A 

N  A 

0  ■ 

N  A 
89 
89 
50 

37 
3,2 
04 
9  7 
3.4 

N/A 
2' 

N/A 

432 

45 

29 

35 

90 

39  7 

23 


00 

234 

•'22 

322 

47 

1.0 

82 

29 

0.2 

N/A 

0.0 

00 

0.0 

9.7 

97 

42 

42 
0.2 
2.7 
0.7 
0.0 
0.0 
2.5 
0.0 
2.8 


13 

10 

8 

30 

»1.5 


00 

234 

?22 

3  22 

47 

1  0 

82 

29 

0.2 

N/A 

00 

00 

0  0 

69.7 

^^9,7 

*-42 

842 
02 
0.4 
0.7 
0.0 
0.0 
2.5 
GO 

92.8 


•2  8     N 


10.11 13 

'MO 
"8 

^■30 

31.5 
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Table  1— Summary  of  Marine  Mammal  Stock  Assessment  Reports  for  Stocks  of  Marine  Mammals  Under 
NMFS  Authority  That  Occupy  Waters  Under  U.S.  Jurisdiction— Continued 


Species 


Stock  area 


SRG 
region 


Pantropical  spotted      Northern  Gulf  o' 

ckJiphin.  Mexico 

Striped  dolphin  Northern  Gurt  of 

Mexico 
Spinner  dolphin   ...     Northern  Gull  of 

Mexico 
Rough-toothed  dol-      Northern  Gui*  of 

phin  Mexico 

Clymene  doiphin    ,       Northern  Gulf  of 

Mexico 
Eraser's  dolphin  Northern  Guif  of 

Mexico 
Killer  whale  Northern  Gulf  of 

Mexico 
False  killer  whale   .      Northern  Gulf  of 

Mexico 
Pygmy  killer  whale       Northern  GuK  of 

Mexico 
Dwarl  sperm  whale      Northern  Gulf  of 

MExico 


Pygmy  sperm 

whale 
Melon- headed 

whale 
Risso's  dolphin 

Cuvier's  beaked 
whale 

Blainville's  beaked 
whale 

Gen^ais'  beaked 
whale 

Pilot  whale,  short- 
tinned 

Sperm  whale 

Bryde's  whale 
California  sea  lion 


Northern  Gulf  o* 

Mexico 
Northern  Gulf  of 

Mexico 
Northern  Guif  of 

Mexico 
Northern  Gulf  of 

Mexico 
Northern  Gulf  of 

Mexico 
Northern  Gulf  of 

Mexico 
Northern  Gulf  of 

Mexico 
Northern  Guif  of 

Mexico 
Northern  Gulf  o' 

Mexico 
U  S 
Guadalupe  fur  seal      Mexico  to  California  ,  PAC 
Northern  fur  seal    .      San  Miguel  island     I  PAC 

Habor  seal  California  ..  '  PAC 

Habor  seal  j  Oregoa'vVashing         PAC 

!      ton 

Habor  seal  I  Washington  mand 

waters 
California  txeeding 


atl 

ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
ATL 
PAC 


Northern  elephant 

breeding 
Hawaiian  monk 

seal 
Habor  porpoise 
Habor  porpoise 
Habor  porpoise 

Dall's  porpo'se 

Pacific  white- sided 

dolphin 
Risso's  doiphm 


H.iwaii 


PAC 
PAC 
PAC 


Central  Califomia  ..  PAC 
Northern  California  PAC 
Oregoa'vVashing  PAC 

ton  coast 
California  Greqoa        PAC 

Washington 
California  Orego'i        PAC 

'Washingtof^ 
California  Oregon,      I  PAC 

Washington 

PAC 


Bottlenose  dolphin       California  coastai 

Bottlenose  dolphin  CaiifomiaOregorv 
Washington  off- 
shore 

Striped  dolphin  California  Oregor> 

Washington 

Common  dolphin  California  Oregon 

short-beaked  Washington 


PAC 

PAC 

PAC 


SEC 

SEC 

SEC 

SEC 

SEC 

SEC 

SEC 

SEC 

NEC 

SEC 

NEC 

SEC 

SEC 

SEC 

SEC 

SEC 

SEC 

SEC 

SEC 

SWC 

swc 

AKC 
SWC 
AKC 

AKC 

SWC 

SWC 

!  SWC 

SWC 

j  AKC 

SWC 

SWC 

SWC 

SWC 
SWC 

SWC 
SWC 


26.510 

3.409 

4.465 

660 

4,120 

66 

197 

236 

285 

N/A 

N/A 

2  888 

2,199 

20 

N/A 

N/A 

186 

411 

17 

106.825 

3.028 

5.0-8 

27,962 

25,665 

15.349 

48,000 

1,366 

3,431 

7,640 

22.046 

34.393 

82,939 

22,388 

121 
1,904 

19.248 
309.717  I 


0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

0.04 

004 

0.04 

0.04 

0.04 

0.04 

0.04 

N/A 

N/A 

0.04 

0.04 

0.04 

0.12 

0.137 

0  086 

0.12 

0.12 

0  12 

0  083 

0  07 

004 
0,04 
0.04 

004 

004 

0  04 

004 
004 

004 
004 


0.5 

0.5 

0.5 

0.5 

0.5 

0.5 

0.5 

0.5 

0.05 

N/A 

N/A 

0.5 

0.5 

0.5 

N/A 

N/A 

0.5 

0.1 

0.5 

1.0 
0.5 
1.0 
1.0 
1.0 

1.0 

1.0 

0.1 

0,48 
0.5 
0.5 

0.48 

0.48 

0.48 

0.5 
0  5 

04 
0,5 


PBR 


N/A 

29 

22 

0.2 

N/A 

N/A 

1.9 

0.8 

0.2 

6.410 

104 

216 

1,678 

1,540 

921 

1,992 

'348 

33 

76 
220 

330 

796 

215  1 

1.2 
19 

154 
3,097 


Total 

annual 

mort. 


'IT'    '  St^tegic 
mort.     :     s^'^s 


265 

31.5 

34 

0.0 

45 

0.0 

6.6 

0.0 

41 

0.0 

0.7 

0.0 

2.0 

0.0 

2.4 

0.0 

2.8 

0.0 

N/A 

0.0 

31.5  !  N 


0.0 

0.0 

19 

0.0 

0.0 

0.0 

0.3 

0.0 

0.0 

1,294 

0.0 

1 

325 

15 

36 
151 

N/A 

14 
0.0 
13 

28 

13 

32 

0.0 
0.0 

2.0 
183 


0.0 
0.0 


0.0  '  N 


0.0 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
19 
0.0 
0.0 
0.0 
0.3 
0.0 


N 
N 
N 
N 
N 
Y 
Y 
N 
N 
N 
N 
N 
Y 
Y 


0.0  ■  N 


1,242 

0.0 

1 

316  '  N 
15     N 


36 

151 

N/A 

14 

0.0 

13 

28 

13 


32     N 

0.0  '  N 
0.0  ,  N 


2.0 


Killer  whale 


Bryde's  whal 
Sei  whale  ... 
Minke  whale 


N 


183  I  N 
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Table  1.— Summary  of  Marine  Mammal  Stock  Assessment  Reports  for  Stocks  of  Marine  Mammals  Under 
NMFS  Authority  That  Occupy  Waters  Under  U.S.  Jurisdiction — Continued 


Species 

Stock  area 

SRG 

region 

NMFS 
center 

Nmin 

Rmax 

Fr 

PBB 

Total 

annual 

morl 

Annual       c.    . 
mort 

Common  dolphin. 

California  

pac 

•  SWC 

5.504 

0,04 

0  48 

53 

15 

■5     N 

long-beaked. 

i 

Northern  right 

California/Oregon/ 

PAC 

SWC 

15,080 

004 

0,5 

'51 

50 

50 

N 

whale  dolphin. 

Washington 

Killer  whale  

Southern  Resident 

PAC 

AKC 

96 

0  04 

1  0 

1  9 

00 

0  0     N 

Stock, 

Killer  whale  

CaliforniaOregori 

PAC 

SWC 

436 

0  04 

04 

35 

2.0 

2  0  ,  N 

Washington. 

Pilot  whale,  shon- 

California/Oregoa 

PAC 

SWC 

741 

0  04 

0  48 

7,1 

20 

20 

Y 

finned. 

Washington 

Baird's  tjeaked 

Calitornia/Oregoa 

PAC 

SWC 

252 

004 

0  4 

2  02 

200 

2  00 

N 

whale. 

Washington 

Mesoplodont 

Califorma-'OregorV 

PAC 

SWC 

■1 1,169 

004 

0  48 

.bii 

5.7-7.7 

5,7-7.7 

N 

beaked  whales 

Washington, 

Cuvier's  beaked 

California'Oregoa' 

PAC 

SWC 

6.070 

0  04 

05 

61 

29 

29 

N 

whale 

Washington 

Pygmy  sperm 

Cali'orniaOregon/ 

PAC 

SWC 

2.059 

004 

04 

16 

2.3 

2.3 

N 

whale. 

Washington, 

Dwart  sperm  whale 

Califomia'Oregon/ 
Washington. 

PAC 

SWC 

N,/A 

0.04 

0.5 

N/A 

0.0 

0.0 

N 

Sperm  whale  

California  to  Wash- 
ington, 

PAC 

SWC 

896 

004 

0  1 

1.8 

5 

5 

Y 

Humpback  whale  ... 

CaliforniaMexico   ,, 

PAC 

SWC 

563 

004 

0  1 

0.5 

1.0 

0.0 

Y 

Blue  whale  

California'Mexico  .., 
California  to  Wash- 

PAC 
PAC 

SWC 

swc 

1,463 
747 

0,04 
0,04 

0  1 
0  1 

1.5 
1.5 

<1 
<1 

0.0 
0.0 

Y 

Fin  whale  

Y 

ington, 

Bryde's  whale  

Eastern  Tropical 
Pacific 

PAC 

S'WC 

11.163 

0,04 

0.5 

1602 

N/A 

0.0 

N 

Sei  whale  

Eastern  North  Pa- 
cific, 

PAC 

swc 

N/A 

004 

0,1 

N/A 

N/A 

0.0 

Y 

Minke  whale  

CaliforniayOregon/ 
Washington, 

PAC 

swc 

122 

004 

04 

1.0 

2.0 

2.0 

Y 

Rough-Toothed  dol- 

Hawaii    

PAC 

swc 

N.'A 

004 

05 

N.A 

N/A 

N  A 

N 

phin. 

Risso's  dolphin    

Hawaii  

PAC 

swc 

N,A 

004 

0,5 

N  A 

N  A 

N,A 

N 

Bottienose  dolphin 

Hawaii   

PAC 

swc 

N,A 

004 

0.5 

N  A 

NA 

N  A 

N 

Pantroplcal  spotted 

Hawaii  

PAC 

1  swc 

N-A 

0,04 

05 

N'A 

r^A 

N/A  1  N 

dolphin. 

Spinner  dolphin  

Hawaii   

PAC 

swc 

677 

004 

0,5 

68 

N  A 

NA 

N 

Striped  dolphin  . . 

Hawaii  

PAC 

swc 

N/A 

0.04 

0.5 

N-A 

N  A 

N  A 

N 

Melon-headed 

Hawaii  

PAC 

swc 

N/A 

0.04 

0.5 

N/A 

N,  A 

N  A 

N 

whale. 

1 

Pygmy  killer  whale 

Hawaii  

PAC 

swc 

N/A 

0.04 

0.5 

N/A 

N/A 

N/A 

N 

False  killer  whale 

Hawaii  

PAC 

swc 

N/A 

0.04 

0.5 

N/A 

N/A 

N  A 

N 

Killer  whale  

Hawaii  

PAC 

swc 

N/A 

0.04 

0.5 

N/A 

N/A 

N  A 

N 

Pilot  whale,  short- 

Hawaii  

PAC 

swc 

N/A 

0.04 

0.5 

N/A 

NA 

N  A 

N 

tinned. 

Blainville's  tweaked 

Hawaii  

PAC 

•  swc 

N/A 

0.04 

0.5 

N/A 

N/A 

N/A 

N 

whale 

Cuvier's  beaked 

Hawaii  

PAC 

swc 

N/A 

0.04 

0.5 

N/A 

N/A 

N/A 

N 

whale. 

Pygmy  sperm 

Hawaii  

PAC 

swc 

N/A 

0.04 

0.5 

N/A 

N/A 

N/A 

N 

whale 

Dwarl  sperm  whale 

Hawaii  

PAC 

swc 

N/A 

0.04 

0.5 

N/A 

N/A 

N/A 

N 

Sperm  whale  

Hawaii  

PAC 

swc 

N/A 

0,04 

0  1 

N  A 

N/A 

N/A 

Y 

Blue  whale  

Hawaii  

PAC 

swc 

N/A 

0.04 

0  1 

N  A 

N/A 

N/A 

Y 

Fin  whale  

Hawaii  

PAC 

PAC 

swc 

swc 

N:A 

N.'A 

004 
0,04 

0  1 
05 

N  A 
N  A 

Nl  A 
NA 

N  A 

N  A 

Y 

Bryde's  whale  

Hawaii   

N 

'  N/A  means  that  an  estimate  for  the  affected  value  is  not  avaiiaWe. 

-"The  IWC  subsistence  quota  is  not  affected  by  the  calculation  of  PBR  using  the  formula  specified  m  the  MMPA. 

3  This  value  irx;lLides  erttier  of  both  of  Stenella  frontalis  or  Stenella  attenuata. 

"  Estimates  may  include  sightings  of  the  coastal  form. 

5  This  estimate  includes  Cuvier's  beaked  whales  arxj  mesoplodont  beaked  whales. 

6  This  IS  the  average  mortality  of  tseaked  whales  (Mesoplodon  sp )  based  on  5  years  of  observer  data  This  annual  rTX5rtalif\  rate  includes  an 
unknown  number  of  Cuvier's  beaked  whales 

^This  estimate  irKludes  both  long-finr>ed  and  short-fmned  pitot  whales 

^Mortality  data  are  not  separated  by  species:  therefore,  species -specific  estimates  are  not  availat)te  """he  mortaiit\  estimate  represents  both 
short-  and  long-finned  pilot  whales 

9  This  value  may  include  either  or  both  of  the  Gulf  of  Mexico,  continental  shelf  edge  and  stope  and  the  outer  continental  shell  stocks  d 
bottienose  dolphins 
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'OLow  levels  of  bottlenose  dolphin  mortality  (0-4  per  year)  incidental  to  commercial  fishenes  have  been  reported.  It  is  unknown  to  which  stock 
this  mortality  can  be  attributed. 

' '  Estimates  derived  from  stranded  animals  with  signs  of  fishery  interactions,  and  these  could  be  either  coastal  or  estuary  stocks. 

'2 This  entry  encompasses  33  stocks  of  bottlenose  dolphins  All  stocks  are  considered  strategic;  see  the  full  report  for  information  on  individual 
stocks.  The  listed  estimates  for  abundance,  PBB  and  mortality  are  sums  across  all  bays,  souncte,  and  estuaries 

'^AlttTough  the  cateulated  PBR  is  5  0.  the  allowable  take  is  zero  due  to  findings  under  the  ESA. 

"This  value  includes  a  species- specific  minimum  abundance  estimate  of  249  Blainville's  beaked  whales,  Mesoplodon  densirostris 

'^This  PBR  includes  2.5  Blainville's  beaked  whales 

^sThis  PBR  has  tjeen  adjusted  because  only  0.2%  of  this  stock  is  estimated  to  be  in  U.S.  waters. 
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BILLING  COOC  3S10-2S-P 

p.D.  011097B] 

North  Pacific  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTfON:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advi.sory  bodies  will  meet  in  Anchorage. 
Alaska  the  week  of  February  3,  1997. 
Other  committee  and  workgroup 
meetings  may  be  held  on  short  notice 
during  the  week;  notices  will  be  posted 
at  the  meeting  site  All  meetings  are 
open  to  the  public  with  the  exception  of 
Council  executive  sessions  to  discuss 
personnel,  international  issues,  and 
litigation.  .An  executive  session  is 
tentatively  scheduled  for  noon  on 
February  7,  1997 

ADDRESSES:  The  meetings  will  be  held  at 
the  Anchorage  Hilton  Hotel.  .500  W.  3rd 
Avenue.  Anchorage,  AK  99501. 

Council  address:  North  Pacific 
Fishery  Management  Council.  605  W. 
4th  .Ave,.  Suite  306.  Anchorage.  AK 
99501-2252. 

DATES:  The  Advisor,  Panel  (AP)  will 
begin  on  February  3,  1997  at  8:00  a.m.; 
the  Scientific  and  Statistical  Committee 
(SSC)  will  begin  on  February  3,  1997  at 
1:00  p.m.  The  AP  and  SSC  should 
conclude  their  meetings  by  February  6. 
The  Council  will  meet  jointly  with  the 
Alaska  Board  of  Fisheries  beginning  .it 
8:00  a.m.  on  February  4.  1997.  and  begin 
their  normal  plenary  session  on 
Februan,-  5.  1997  at  8:00  a.m.. 
concluding  by  February  9.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  telephone:  (9U7)  271- 
2809 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meetings  will  include  the 
following  subjects: 

1.  Reports  from  NMFS  on  the  current 
status  of  the  fisheries  off  Alaska,  the 
status  of  Steller  sea  lions,  and  marine 
mammal  research,  and  a  special 
progress  report  on  the  .\laska  Sealife 
Center. 

2  Reports  on  h.ilibut  stocks,  actions 
taken  by  the  International  Pacific 


Halibut  Commission,  consideration  of 
the  need  for  revisions  to  the  Halibut 
Area  4  Catch  Sharing  Plan,  and 
discussion  of  seabird  avoidance  for  the 
halibut  individual  fishery  quota  (IFQj 
fishery. 

3.  Review  and  consider  approval  of 
initial  analysis  for  halibut  charterboat 
management. 

4.  Review  of  tasking  mandated  by  the 
Magnuson-Stevens  Act.  including: 

(a)  Review  development  of  a  central 
title  registry  for  IFQs; 

(b)  Review  development  of  IFQ/ 
Community  Development  Quota  (CDQ) 
fee  and  loan  programs:  and 

(c)  Status  report  on  National  Academy 
of  Sciences  study  of  IFQ/CDQ  programs 
and  make-up  of  Secretary  of 
Commerce's  IFQ  panel  for  the  western 
United  States. 

5.  Discussion  of  further  direction  on 
vessel  bycatch  allowances. 

6.  Final  review  of  research  priorities 
for  1997. 

7.  Discuss  and  comment  on  NMFS 
guidelines  for  describing  and 
identifying  essential  fish  habitat. 

8.  Approve  revisions  to  the  Council 
Standard  Operating  Procedures  in 
response  to  Magnuson-Stevens  Act 
amendments. 

9.  Groundfish  issues  to  be  discussed 
include: 

(a)  Final  review  of  management 
options  for  the  Gulf  of  Alaska  pelagic 
shelf  rockfish  fisheries  to  be  managed  by 
the  State  of  Alaska;  and 

(b)  Discussion  paper  on  rolling 
closures  at  sablefish  si      ey  sites  in  the 
Gulf  of  Alaska. 

10.  Staff  tasking. 

11  The  agenda  for  the  joint  meeting 
of  the  Council  and  the  Alaska  Board  of 
Fisheries  will  include: 

(a)  Discussion  of  state  crab 
management,  including  Adak  pot  limits. 
Bristol  Bay  red  king  crab  size  reductions 
and  other  Bristol  Bay  red  king  crab 
management  options;  and 

(b)  Discussion  of  the  State's 
groundfish  management  plan. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen.  907- 
271-2809.  at  least  5  working  days  prior 
to  the  meeting  date. 


Dated:  lanuan,-  14.  1997. 
Bruce  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen-ice. 
IFR  Doc.  97-1309  Filed  1-17-97;  8:45  am] 

BILLING  CODE  3510-22-F 


[I.D.  011397A] 

North  Pacific  Fishery  Management 
Council;  Committee  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  North  Pacific  Fishery- 
Management  Council's  Ecosystem 
Committee  will  meet  in  Seattle,  WA. 
DATES:  The  meeting  will  be  held  on 
January-  23-24,  1997.  The  meeting  will 
begin  at  9:00  a.m.  on  January  23.  and 
will  continue  until  5:00  p.m.  On  January- 
24.  the  meeting  will  begin  at  8:30  a.m. 
and  will  conclude  by  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Alaska  Fisheries  Science  Center, 
Room  2979.  Building  4,  7600  Sand  Point 
Way,  NE,  Seattle.  VVA  98115. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  VV. 
4th  Ave..  Suite  306.  Anchorage.  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Witherell.  telephone:  (907)  271- 
2809. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  will  receive  reports  on 
various  ecosystem-related  programs  and 
management  regimes,  research  gaps,  and 
current  and  potential  links  to  fishery 
management. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen.  (907) 
271-2809.  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  January  14,  1997, 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fishenes.  National  Marine  Fisheries  Sen'ice. 
IFRDoL.  97-1311  Filed  1-17-97.  8:45  am) 
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South  Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic;  and 

.Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  South  Atlantic  Fishery- 
Management  Council  (Council)  will 
convene  a  meeting  of  its  Snapper 
Grouper  Assessment  Group  to  review 
biological  and  fishery  data  on  the 
condition  of  wreckfish  (Polyprion 
Americanus]  in  the  management  unit, 
and  to  make  recommendations  to  the 
Council  for  Wreckfish  Framework 
Actions  (e.g.  1997/98  Wreckfish  total 
allowable  catch  -  TAG). 
DATES:  The  meeting  will  be  held  on 
January  28  from  1:30  p.m.  to  5:00  p.m., 
and  on  January  29,  1997  from  8:.30  a.m. 
to  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Town  &  Country  Inn,  2008 
Savannah  Highway,  Charleston,  SC 
29407;  telephone;  (803)  571-1000. 
Council  address:  One  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407; 
telephone;  (803)  571-4366;  fax:  (803) 
769-4520:  email:  safmc@safmc.nmfs.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan,  Public  Information 
Officer;  telephone:  (803)  571-4366;  fax; 
(803)  769-4520. 
SUPPLEMENTARY  INFORMATION: 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  January  21,  1997. 

Dated:  )anuar\'  14.  1997. 
Bruce  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
[PR  Doc.  97-1310  Filed  1-17-97;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Specialized  Treatment  Services  (STS) 
Program 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice. 

SUMMARY:  This  notice  is  to  advise 
interested  parties  that  Keesler  Medical 


Center,  Keesler  Air  Force  Base,  Biloxi, 
MS.  has  been  designated  as  a 
Specialized  Treatment  Service  (STS) 
Facility  for  Neonatal  Intensive  Care  for 
TRICARE  Region  4.  This  designation 
covers  the  following  Diagnosis  Related 
Group  (DRGs); 
370    Cesarian  section  with 

comorbidity /complications 
372     Vaginal  delivery  with 

complicating  diagnoses 
383     Other  antepartum  diagnoses  with 

medical  complications 
604     Neonate,  birth  weight  750-999g, 

discharged  alive 
607     Neonate,  birth  weight  1000-1499g, 

without  significant  operating  room 

procedures,  discharged  alive 

611  Neonate,  birth  weight  1500-1999g. 
without  significant  operating  room 
procedures,  with  multiple  major 
problems 

612  Neonate,  birth  weight  1500-1999g, 
without  significant  operating  room 
procedures,  with  major  problem 

613  Neonate,  birth  weight  1500-1999g. 
without  significant  operating  room 
procedures,  with  minimal  problems 

617  Neonate,  birth  weight  2000-2499g. 
without  significant  operating  room 
procedures,  with  multiple  major 
problems 

618  Neonate,  birth  weight  2000-2499g, 
without  significant  operating  room 
procedures,  with  major  problem 

622     Neonate,  birth  weight  over  2499g, 
with  significant  operating  room 
procedures,  with  multiple  major 
problems 
626     Neonate,  birth  weight  over  2499g. 
without  significant  operating  room 
procedures,  with  multiple  major 
problems 
636     Neonatal  diagnosis,  age  over  28 
days 

Travel  and  lodging  for  the  patient 
and.  if  stated  to  be  medically  necessary 
by  a  referring  physician,  for  one 
nonmedical  attendant,  will  be 
reimbursed  by  Keesler  Medical  Center 
in  accordance  with  the  pro\isions  of  the 
Joint  Federal  Travel  Regulation.  All  DoD 
beneficiaries  who  reside  in  the  STS 
Catchment  Area  for  TRICARE  Region  4 
must  be  evaluated  by  Keesler  Medical 
Center  before  receiving  CHAMPUS  cost 
sharing  for  procedures  that  fall  under 
the  above  Diagnosis  Related  Groups. 
Evaluation  in  person  is  preferred,  and 
travel  and  lodging  expenses  for  the 
evaluation  will  be  reimbursed  as  stated 
above.  It  is  possible  to  conduct  the 
evaluation  telephonically  if  the  patient 
is  unable  to  travel  to  Keesler  Medical 
Center.  If  the  procedure  cannot  be 
performed  at  Keesler  Medical  Center, 
the  facility  will  provide  a  medical 
necessity  review  in  order  to  support 
issuance  of  a  Nonavailability  Statement. 


The  Region  •,  Regional  STS 
Catchment  .Area  is  defined  bv  zip  code 
in  the  Defense  Medical  Information 
System  STS  Facilities  Catchment  Area 
Directory.  The  Catchment  Area  mcludes 
zip  codes  v  ith   i  TRICARE  Region  4  that 
fall  withir.  a  200  mile  radius  of  Keesler 
Medical  Center 

EFFECTIVE  DATE:  March  1,  1997 

FOR  FURTHER  If    ORMATION  CONTACT: 

Lieutenant  Colonel  Ellen  Lewis. 
TRICARE  Region  4,  (601)  377-9627:  or 
Captain  Margaret  Orcutt,  O.SD  (Health 
Affairs),  at  (703)695-6800. 

SUPPLEMENTARY  INFORMATION:  hi  FR  IXX] 

93-27050.  apj.  ^aring  in  the  Federal 
Register  on  November  5,  1993  (Vol.  58. 
FR  58995-58964),  the  final  rule  on  the 
STS  Program  was  published.  Included 
in  the  final  rule  was  a  provision  that  a 
notice  of  all  miiitar>-  and  civilian  STS 
facilities  be  published  in  the  Federal 
Register  annually. 

Dated:  lanuan.-  15.  1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Dot,   97-1,346  Filed  1-17-97   845  am] 
BILUNG  CODE  SOWMM-M 


Department  of  the  Air  Force 

Notice  of  Available  Surplus  Buildings 
and  Land  at  C  tario  Air  National  Guard 
Station  Located  in  Ontario,  CA 

SUMMARY:  This  notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  Ontario 
Air  National  Guard  Station  (.^.NGS). 
Ontario.  CA  and  the  surplus  properly 
that  is  loc;ated  at  the  Station  The 
property  is  located  approximately  3 
miles  southeast  of  downtown  Ontario 
and  35  miles  east  of  downtown  Los 
Angeles  Ontario  International  .Airport  is 
located  immediately  north  and  west  of 
the  Station  Access  to  the  property  is 
provided  by  Jurupa  Street  in  the  City  of 
Ontario  which  approaches  the 
southeastern  Station  boundary. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Shari  McTiver,  Site  Manager.  .-Mr  Force 
Base  Conversion  .Agency,  March  Air 
Force  Base.  CA,  telephone  (909)  697- 

6722, 

SUPPLEMENTARY  INFORMATION:  This 
surplus  property  is  available  under  the 
provisions  of  the  Federal  Property  and 
.administrative  Senices  Act  of  1949  and 
the  Base  Close  .  Community 
Redevelopment  and  Assistance  Act  of 
1994. 
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Notice  of  Surplus  Property 

Pursuant  to  paragraph  {7)(B)  of 
Section  2905(b)  of  the  [)efense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-421),  the  following 
information  regarding  the  local 
redevelopment  authority  and  surplus 
property  at  Ontario  ANGS,  Ontario,  CA 
is  published  in  the  Federal  Register. 

Redevelopment  Authority 

The  redevelopment  authority  for 
Ontario  ANGS,  CA  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closue  and  Reahgnment 
Act  of  1990,  as  amended  is  the  City  of 
Ontario,  CA.  The  redevelopment 
authority  point  of  contact  is  the  Mr. 
Byron  L.  Woosley,  Office  of  the  City 
Manager,  City  of  Ontario,  CA,  telephone 
(909)  986-1151,  extension  4302. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  Ontario  ANGS.  Ontario. 
CA  that  are  surplus  to  the  federal 
government. 

Land:  There  are  approximately  eight  (8) 
acres  of  surplus  property  at  Ontario 
ANGS.  The  property  will  be  available 
October  1,  1997 

Buildings:  Improvements  consist  of  nine 
(9)  structiu^s  totaling  appro.ximately 
35.300  square  feet  of  building  space, 
associated  roads,  parking  lots,  and 
open  areas.  The  structures  can  be 
classified  as  industrial  and 
commercial. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  Ontario  ANGS 
shall  submit  to  the  City  of  Ontario  a 
notice  of  interest  of  such  governments, 
representatives,  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  pairty 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraph  7(C)  of 
said  section  2905  (b).  the  City  of  Ontario 
shall  assist  interested  parties  in 
evaluating  the  stirplus  property  for  the 
intended  use  and  publish  m  a 
newspaper  of  general  circulation  in  CA 


the  date  by  which  expressions  of 
interest  must  be  submitted. 
Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  97-1299  Filed  1-17-97;  8:45  am] 

BILLING  CODE  3910-01-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  1997  Science  &  Technology  (S&T) 
Panel  Chairs  Meeting  of  the  HQ  USAF 
Scientific  Advisory'  Board  will  meet  on 
19-21  February'  1997  at  the  Arnold  & 
Mabel  Beckman  Center,  Irvine.  CA  from 
8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
assess  the  general  direction  and  scope  of 
the  S&T  program;  advise  on  technical 
areas;  recommend  guidance  for  the 
annual  AFAE  S&T  Executive  Guidance 
Memorandum;  and  rate  the  technical 
quaUty  of  each  TAP  thrust 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunsford. 
Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  97-1297  Filed  1-17-97;  8:45  am) 

BILUNG  CODE  3S10-01-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  Conventional  Weapons  Panel 
Meeting,  relating  to  the  DDR&E 
Technology  Area  Review  and 
Assessment  (TARA)  Team,  in  support  of 
the  HQ  USAF  Scientific  Advisory  Board 
will  meet  on  24-28  February  1997  at 
Dahlgren.  VA  from  8:00  a.m.  to  5:00 
p.m. 

The  purpose  of  the  meeting  is  to 
assess  the  progress  being  made  toward 
achieving  S&T  objectives  stated  in  the 
Defense  S&T  Strategy,  the  Joint 
Warfighting  S&T  Plan  and  the  Defense 
Technology  Area  Plans  (DTAP's). 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunsford, 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-1298  Filed  1-17-97;  8:45  am) 

BiLUMO  CODE  3910-01-P 


Corps  of  Engineers 
Department  of  the  Army 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  Dade 
County  Erosion  Control  and  Hurricane 
Protection  Project  Project 
Modification  at  Sunny  Isles 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
Department  of  Defense. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Jacksonville  District.  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  a  Draft  Environmental  Impact 
Statement  for  the  Dade  County  Erosion 
Control  and  Hurricane  Protection 
Project,  Project  Modification  at  Sunny 
Isles.  The  study  is  a  cooperative  effort 
between  the  U.S.  Army  Corps  of 
Engineers  and  the  Dade  County 
Department  of  Environmental  Resources 
Management  (DERM)  which  is  also  a 
cooperating  agency  for  this  DEIS. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Dugger,  904-232-1686. 
Environmental  Branch,  Planning 
Division.  P.O.  Box  4970.  Jacksonville, 
Florida  32232-0019. 
SUPPLEMENTARY  INFORMATION:  The  Beach 
Erosion  Control  and  Hurricane 
Protection  (BEC  &  HP)  Project  for  Dade 
County.  Florida  was  authoii7ed  bv  the 
Flood  Control  Act  of  1968.  The 
Supplemental  Appropriations  Act  of 
1985  and  the  Water  Resources 
Development  Act  of  1986  (Public  Law 
99-662)  provided  authority  for 
extending  the  northern  limit  of  the 
authorized  project  to  include  the 
construction  of  a  protective  beach  along 
the  2.5  mile  reach  of  shoreline  north  of 
Haulover  Beach  Park  (Sunny  Isles)  and 
for  periodic  nourishment  of  the  new 
beach. 

Beach  fill  placed  along  the  northern 
portion  of  Sunny  Isles  rapidly  erodes 
due  to  spreading  (endj  losses.  Following 
each  beach  fill  placement,  a  large 
discontinuity  in  berm  widths  exists  at 
the  Sunny  Isles/Golden  Beach  city  limit. 
Material  from  the  wide  post- 
nourishment  Sunny  Isles  shoreline 
diffuses  rapidly  northward  into  Golden 
Beach,  which  is  offset  approximately 
150  feet  further  landward  immediately 
following  beach  fill  placement. 

To  resolve  the  problem  of  end  losses 
and  to  increase  storm  protection  along 
the  Sunny  Isles  coastline,  a  combination 
of  interacting  and  interdependent  shore 
protection  measures  have  been  studied. 
The  proposed  action  consists  of 
construction  of  a  120  foot  wide  advance 
maintenance  berm  (along  Sunny  Isles 
Beach),  a  1500  foot  beach  fill  transition 
(offshore  Golden  Beach),  and  two  400  ft 
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segments  of  submerged  geotextile 
breakwater  (offshore  Sunny  Isles).  All 
construction  of  the  beach  fill  transition 
offshore  of  Golden  Beach  would  occur 
on  State  of  Florida  lands,  which  are 
located  below  the  mean  high  water  line. 
The  transition  would  taper  from  120  feet 
wide  at  the  Sunny  Isles/Golden  Beach 
city  limit  to  zero  feet,  over  a  length  of 
1500  feet  offshore  of  Golden  Beach.  The 
planned  source  of  borrow  for  this  action 
is  a  southerly  extension  of  an  offshore 
borrow  site  south  of  Government  Cut. 
The  forecast  completion  date  for  the 
proposed  project  modification  would  be 
by  the  end  of  1998. 

The  2nd  Periodic  Renourishment  at 
Sunny  Isles  was  addressed  in  a  final 
Environmental  Assessment  dated  May 
1995.  The  proposed  modification 
primarily  differs  from  the  2nd  Periodic 
Renourishment  in  that  it  uses  a  different 
borrow  source,  places  additional 
material  on  the  beach  (an  advance 
maintenance  berm),  and  it  also  involves 
two  project  features  not  previously  used 
at  this  location.  These  are  a  geotextile 
breakwater  (offshore  of  Sunny  Isles)  and 
a  transition  fill  (offshore  of  Golden 
Beach).  The  proposed  action  including 
the  above  was  described  in  the 
feasibility  study  and  final 
Environmental  Impact  Statement  for  the 
"Coast  of  Florida  Erosion  and  Storm 
Effects  Study,  Region  III"  dated 
November  1996  but  was  not  proposed 
for  authorization  in  that  document. 

Alternatives:  Alternatives  considered 
include  no  action,  non-structural 
measures,  the  construction  of 
revetments,  perched  beaches, 
breakwaters,  beach  fills  of  varying 
widths,  construction  of  submerged 
nearshore  berms,  beach  fill  transitions, 
and  a  beach  fill/groin  combination. 
Alternative  sand  sources  in  addition  to 
the  use  of  the  proposed  borrow  area  for 
nourishment,  include  the  use  of  other 
local  offshore  sand  sources,  the  use  of 
other  sand  sources  such  as  upland 
sources,  Bahamian  sand,  other  foreign 
sands,  or  other  distant  sources. 

Issues:  The  EIS  will  consider  impacts 
on  coral  reefs  and  other  hardbottom 
communities,  protected  species,  shore 
protection,  health  and  safety,  water 
quality,  aesthetics  and  recreation,  fish 
and  wildlife  resources,  cultural 
resources,  energy  conservation,  socio- 
economic resources,  and  other  impacts 
identified  through  scoping,  public 
involvement,  and  interagency 
coordination. 

Scoping:  A  scoping  letter  was  sent  to 
interested  parties  on  April  21,  1993.  In 
addition,  all  parties  are  invited  to 
participate  in  the  scoping  process  by 
identifying  any  additional  concerns  on 
issues,  studies  needed,  alternatives. 


procedures,  and  other  matters  related  to 
the  scoping  process.  At  this  time  there 
are  no  plans  for  a  public  scoping 
meeting. 

Public  Involvement:  We  invite  the 
participation  of  affected  Federal,  state 
and  local  agencies,  affected  Indian 
tribes,  and  other  interested  private 
organizations  and  parties. 

Coordination:  The  proposed  action  is 
being  coordinated  with  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  and  the 
National  Marine  Fisheries  Service  under 
Section  7  of  the  Endangered  Species 
Act,  with  the  FWS  under  the  Fish  and 
Wildlife  Coordination  Act.  and  with  the 
State  Historic  Preservation  Officer. 

Other  Environmental  Review  and 
Consultation:  The  proposed  action 
would  involve  evaluation  for 
compliance  with  guidelines  pursuant  to 
Section  404(b)  of  the  Clean  Water  Act; 
application  (to  the  State  of  Florida)  for 
\Vater  Quality  Certification  pursuant  to 
Section  401  of  the  Clean  Water  Act; 
certification  of  state  lands,  easements, 
and  rights  of  way;  and  determination  of 
Coastal  Zone  Management  Act 
consistency. 

Agency  Role:  As  cooperating  agency, 
non-Federal  sponsor,  and  leading  local 
expert;  DERM  will  provide  extensive 
information  and  assistance  on  the 
resources  to  be  impacted,  mitigation 
measures,  and  alternatives. 

DEIS  Preparation:  It  is  estimated  that 
the  DEIS  will  be  available  to  the  public 
on  or  about  February  1,  1997. 

Dated:  Decemtjer  31.  1996. 
Hanley  K.  Smith, 

Acting  Chief.  Planning  Division. 

|FR  Doc.  97-1335  Filed  1-17-97;  8:45  am] 

BILUNG  COOC  37ia-AJ-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  Februar\ 
20,  1977. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 


Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addres.sed  to  Patrick 
J.  Sherrill.  Department  of  Education.  600 
Independence  Avenue.  S.W.,  Room 
5624.  Regional  Office  Building  3.    ' 
Washington.  DC  20202^651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  I.  Sherrill  (202)708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\'ice  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paper  .ork  Reduction  .^ct  of 
1995  (44  U  S.  C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  earlv 
opportunity  to  comment  on  information 
collection  requests  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
ava  lable  from  Patrick  ).  Sherrill  at  the 
address  specified  above. 

Dated  Idnuan  14,  1997. 
Gloria  Parker, 

Director.  Information  Resources  Management 

Group 

Office  of  the  Under  Secretary 

Type  of  Review:  NEW. 

Title:  Longitudinal  Evaluation  of 
School  Change  and  Performance 
(LESCP). 

Frequency:  .Annually. 

Affected  Public:  State,  local  or  Tribal 
Government,  SEAs  or  L£As. 

Reporting  and  Recordkeeping  Hour 
Burden: 
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Responses- 18,620  Burden  Hours; 
64,310. 

Abstract:  The  LESCP  is  being 
conducted  in  response  to  the  legislative 
requirement  in  P.L.  103-382,  Section 
1501  to  assess  the  implementation  of 
Title  I  and  related  education  reforms. 
The  information  will  be  used  to 
examine  changes — over  a  3-vear 
period — that  are  occurring  in  schools 
and  classrooms.  Teachers  and  teacher 
aides  will  complete  a  mail  survev.  and 
district  Title  I  administrators. 
principals,  school-based  staff,  and 
parents  will  be  interviewed  during  on- 
site  field  work. 

IFRDoc   9:--n07  Filed  1-17-97;  8:45  am] 
BK.UNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Record  of  decision  for  the  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Materials  Final  Programmatic 
Environmental  Impact  Statement 

agency:  Department  of  Energy. 
ACTION:  Record  of  Decision. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  decided  to  implement  a 
program  to  provide  for  safe  and  secure 
storage  of  weapons-usable  fissile 
materials  (plutonium  and  highly 
enriched  uranium  IHEU])  and  a  strategy 
for  the  disposition  of  surplus  weapons- 
usable  plutonium.  as  specified  in  the 
Preferred  Alternative  in  the  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Materials  Final  Programmatic 
Environmental  Impact  Statement  (S&D 
Final  PEIS,  DOE/EIS-0229.  December 
1996).  The  fundamental  purpose  of  the 
program  is  to  maintain  a  high  standard 
of  security  and  accounting  for  these 
materials  while  in  storage,  and  to  ensure 
that  plutonium  produced  for  nuclear 
weapons  and  declared  excess  to 
national  security  needs  (now.  or  in  the 
future)  IS  never  again  used  for  nuclear 
weapons. 

DOE  will  consolidate  the  storage  of 
weapons-usable  plutonium  by 
upgrading  and  expanding  existing  and 
planned  facilities  at  the  Pantex  Plant  in 
Texas  and  the  Savannah  River  Site 
(SRS)  in  South  Carolina,  and  continue 
the  storage  of  weapons-usable  HEU  at 
DOE'S  Y-12  Plant  at  the  Oak  Ridge 
Reservation  (ORR)  in  Tennessee,  in 
upgraded  and.  as  HEU  is  dispositioned. 
consolidated  facilities.  After  certain 
conditions  are  met.  most  plutonium 
now  stored  at  the  Rockv  Flats 
Environmental  Technology  Site  (RFETS) 
in  Colorado  will  be  moved  to  Pantex 
and  SRS,  Plutonium  currently  stored  at 
the  Hanford  Site  (HanfordJ,  (he  Idaho 


National  Engineering  Laboratory  (INEL). 
and  the  Los  Alamos  National  Laboratorv 
(LANL)  will  remain  at  those  sites  until 
disposition  (or  movement  to  lag  storage 
at  the  disposition  facilities). 

DOE's  strategy  for  disposition  of 
surplus  plutonium  is  to  pursue  an 
approach  that  allows  immobilization  of 
surplus  plutonium  in  glass  or  ceramic 
material  for  disposal  in  a  geologic 
repository  pursuant  to  the  Nuclear 
Waste  Policy  Act.  and  burning  of  some 
of  the  surplus  plutonium  as  mixed 
oxide  (MOX)  fuel  in  existing,  domestic, 
commercial  reactors,  with  subsequent 
disposal  of  the  spent  fuel  in  a  geologic 
repository  pursuant  to  the  Nuclear 
Waste  Policy  Act.  DOE  may  also  burn 
MOX  fuel  in  Canadian  Deuterium 
Uranium  [CANDU]  reactors  in  the  event 
of  an  appropriate  agreement  among 
Russia,  Canada,  and  the  United  States, 
as  discussed  below.  The  timing  and 
extent  to  which  either  or  both  of  these 
disposition  approaches  (immobilization 
or  MOX)  are  ultimately  deployed  will 
depend  upon  the  results  of  future 
technology  development  and 
demonstrations,  follow-on  (tiered)  site- 
specific  environmental  review,  contract 
negotiations,  and  detailed  cost  reviews, 
as  well  as  nonproliferation 
considerations,  and  agreements  with 
Russia  and  other  nations.  DOE's 
program  will  be  subject  to  the  highest 
standards  of  safeguards  and  security 
throughout  all  aspects  of  storage, 
transportation,  and  processing,  and  will 
include  appropriate  International 
Atomic  Energy  Agency  verification. 

Due  to  technology,  complexity, 
timing,  cost,  and  other  factors  that 
would  be  involved  in  purifying  certain 
plutonium  materials  to  make  them 
suitable  for  potential  use  in  MOX  fuel, 
approximately  30  perf:ent  of  the  total 
quantity  of  plutonium  (that  has  or  may 
be  declared  surplus  to  defense  needs) 
would  require  extensive  purification  to 
use  in  MOX  fuel,  and  therefore  will 
likely  be  immobilized.  DOE  will 
immobilize  at  least  8  metric  tons  (MT) 
of  currently  declared  surplus  plutonium 
materials  that  DOE  has  already 
determined  are  not  suitable  for  use  in 
MOX  fuel.  DOE  reserves  the  option  of 
using  the  immobilization  approach  for 
all  of  the  surplus  nlutonium. 

The  exact  locations  for  disposition 
facilities  will  be  determined  i^rsuant  to 
a  follow-on.  site-specific  disposition 
environmental  impact  statement  (EIS)  as 
well  as  cost,  technical  and 
nonproliferation  studies  However.  DOE 
has  decided  to  narrow  the  field  of 
candidate  disposition  sites.  DOE  has 
decided  that  a  vitrification  or 
immobilization  facility  (collocated  with 
a  plutonium  conversion  facility)  will  be 


located  at  either  Hanford  or  SRS,  that  a 
potential  MOX  fuel  fabrication  facility 
will  be  located  at  Hanford,  INEL. 
Pantex,  or  SRS  (only  one  site),  and  that 
a  "pit"  disassembly  and  conversion 
facility  will  be  located  at  Hanford.  INEL, 
Pantex,  or  SRS  (only  one  site).  ("Pits" 
are  weapons  components  containing 
plutonium.)  The  specific  reactors,  and 
their  locations,  that  may  be  used  to  burn 
the  MOX  fuel  will  depend  on  contract 
negotiations,  licensing,  and 
environmental  reviews.  Because  there 
are  a  number  of  technology  variations 
that  could  be  used  for  immobilization, 
DOE  will  also  determine  the  specific 
immobilization  technology  based  on  the 
follow-on  EIS,  technology 
developments,  cost  information,  and 
nonproliferation  considerations.  Based 
on  current  technological  and  cost 
information,  DOE  anticipates  that  the 
follow-on  EIS  will  identify,  as  part  of 
the  proposed  action,  immobilizing  a 
portion  of  the  surplus  plutonium  using 
the  "can-in-canister"  technology  at  the 
Defense  Waste  Processing  Facility 
(DWPF)  at  the  Savannah  River  Site. 

The  use  of  MOX  fuel  in  existing 
reactors  would  be  undertaken  in  a 
manner  that  is  consistent  with  the 
United  States'  policy  objective  on  the 
irreversibility  of  the  nuclear 
disarmament  process  and  the  United 
States'  policy  discouraging  the  civilian 
use  of  plutonium.  To  this  end, 
implementing  the  MOX  alternative 
would  include  government  ownership 
and  control  of  the  MOX  fuel  fabrication 
facility  at  a  DOE  site,  and  use  of  the 
facility  only  for  the  surplus  plutouium 
disposition  program.  There  would  be  no 
reprocessing  or  subsequent  reuse  of 
spent  MOX  fuel.  The  MOX  fuel  would 
be  used  in  a  once-through  fuel  cycle  in 
existing  reactors,  with  appropriate 
arrangements,  including  contractual  or 
licensing  provisions,  limiting  use  of 
MOX  fuel  to  surplus  plutonium 
disposition. 

The  Department  of  Energy  also  retains 
the  option  of  using  MOX  fuel  in 
Canadian  Deuterium  Uranium  (CANDU) 
reactors  in  Canada  in  the  event  a 
multilateral  agreement  is  negotiated 
among  Russia,  Canada,  and  the  United 
States  to  use  CANDU  reactors  for 
surplus  United  States'  and  Russian 
plutonium.  DOE  will  engage  in  a  test 
and  demonstration  program  for  CANDU 
MOX  fuel  as  appropriate  and  consistent 
with  future  cooperative  efforts  with 
Russia  and  Canada. 

These  efforts  will  provide  the  basis 
and  flexibility  for  the  United  States  to 
initiate  disposition  efforts  either 
multilaterally  or  bilaterally  through 
negotiations  with  other  nations,  or 
unilaterally  as  an  example  to  Russia  and 
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other  nations.  Disposition  of  the  surplus 
plutonium  will  serve  as  a 
nonproliferation  and  disarmament 
example,  encourage  similar  actions  by 
Russia  and  other  nations,  and  foster 
multilateral  or  bilateral  disposition 
efforts  and  agreements. 
EFFECTIVE  DATE:  The  decisions  set  forth 
in  this  Record  of  Decision  (ROD)  are 
effective  upon  issuance  of  this 
document,  in  accordance  with  DOE's 
National  Environmental  Policy  Act 
(NEPA)  Implementing  Procedures  and 
Guidelines  (10  CFR  Part  1021)  and  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  implementing  NEPA 
(40  CFR  Parts  1500-1508). 
ADDRESSES:  Copies  of  the  S&D  Final 
PEIS,  the  Technical  Summary  Report 
For  Long-Term  Storage  of  Weapons- 
Usable  Fissile  Materials,  the  Technical 
Summary  Report  for  Surplus  Weapons- 
Usable  Plutonium  Disposition,  the 
Nonproliferation  and  Arms  Control 
Assessment  of  Weapons-Usable  Fissile 
Material  Storage  and  Plutonium 
Disposition,  and  this  ROD  mav  be 
obtained  by  writing  to  the  U.S. 
Department  of  Energy.  Office  of  Fissile 
Materials  Disposition,  MD— 4,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  or  bv  calling 
(202)  586-^513.  The  56-page  Summary 
of  the  S&D  Final  PEIS.  the  other 
documents  noted  above  (other  than  the 
full  PEIS),  and  this  ROD  are  also 
available  on  the  Fissile  Materials 
Disposition  World  Wide  Web  Page  at: 
http://web.Fie.com/htdoc/fed/DOE/fsl/ 
pub/menu/any/ 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  storage  and 
disposition  of  weapons-usable  fissile 
materials  program  or  this  ROD  contact: 
Mr.  J.  David  Nulton,  Director,  NEPA 
Compliance  and  Outreach,  Office  of 
Fissile  Materials  Disposition  (MD— 4), 
U.S.  Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  telephone  (202) 
586-4513. 

For  information  on  the  DOE  NEPA 
process,  contact:  Carol  M.  Borgstrom. 
Director,  Office  of  NEPA  Policy  and 
Assistance  (EH-42),  U.S.  Department  of 
Energy,  1000  Independence  Ave..  SW, 
Washington.  DC  20585.  telephone  (202) 
586-^600  or  leave  a  message  at  (800) 
472-2756. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  end  of  the  Cold  War  has  created 
a  legacy  of  surplus  weapons-usable 
fissile  materials  both  in  the  United 
States  and  the  former  Soviet  Union. 
Further  agreements. on  disarmament 
may  increase  the  surplus  quantities  of 


these  materials.  The  global  stockpiles  of 
weapons-usable  fissile  materials  pose  a 
danger  to  national  and  international 
security  in  the  form  of  potential 
proliferation  of  nuclear  weapons  and 
the  potential  for  environmental,  safety, 
and  health  consequences  if  the  materials 
are  not  properly  safeguarded  and 
managed. 

In  September  1993.  President  Clinton 
issued  a  Nonproliferation  and  Export 
Control  Policy  in  response  to  the 
growing  threat  of  nuclear  proliferation 
Further,  in  January  1994.  President 
Clinton  and  Russia's  President  Yeltsin 
issued  a  Joint  Statement  Between  the 
United  States  and  Russia  on 
Nonproliferation  of  Weapons  of  Mass 
Destruction  and  the  Means  of  Their 
Deliver)-.  In  accordance  with  these 
policies,  the  focus  of  the  U.S. 
nonproliferation  efforts  in  this  regard  is 
five-fold:  (i)  To  secure  nuclear  materials 
in  the  former  Soviet  Union;  (ii)  to  assure 
safe,  secure,  long-term  storage  and 
disposition  of  surplus  weapons-usable 
fissile  materials;  (iii)  to  establish 
transparent  and  irreversible  nuclear 
arms  reductions;  (iv)  to  strengthen  the 
nuclear  nonproliferation  regime;  and  (v) 
to  control  nuclear  exports.  The  policy 
also  states  that  the  United  States  will 
not  encourage  the  civil  use  of  plutonium 
and  that  the  United  States  does  not 
engage  in  plutonium  reprocessing  for 
either  nuclear  power  or  nuclear 
explosive  purposes. 

To  demonstrate  the  United  States' 
commitment  to  these  objectives. 
President  Clinton  announced  on  March 
1,  1995.  that  approximately  200  metric 
tons  of  U.S. -origin  weapons-usable 
fissile  materials,  of  which  165  metric 
tons  are  HEU  and  38  metric  tons  are 
weapons-grade  plutonium,  had  been 
declared  surplus  to  the  United  States' 
defense  needs. ^  The  safe  and  secure 
storage  of  weapons-usable  plutonium 
and  HEU.  and  the  disposition  of  surplus 
weapons-usable  plutonium.  consistent 
with  the  Preferred  Alternative  in  the 
S&D  Final  PEIS  and  the  decisions 
descrioed  in  section  V  of  this  ROD.  are 
consistent  with  the  President's 
nonproliferation  policy. 


'  The  Secretary  of  Energy's  Opennes,*  Initiative 
announcement  of  February  6.  1996.  announced  that 
the  United  Stales  has  about  213  metric  tons  of 
surplus  fissile  materials,  including  the  200  metric 
tons  the  FVesideni  announced  in  March.  1995  Of 
the  213  metric  tons  of  surplus  materials,  the 
Openness  Initiative  announcement  inaicaied  iha! 
about  174.3  metric  tons  are  HEL'  and  about  38.2 
metric  tons  are  weapons-grade  plutonium. 
Additional  quantities  of  plutonium  mav  be  declared 
surplus  in  the  future:  therefore,  the  S&D  Final  PEIS 
analyzes  tfie  disposition  of  a  nominal  50  metric  tons 
of  plutonium.  as  well  as  the  storage  of  89  metric 
tons  of  piutonium  and  994  metric  tons  of  HEU. 


II.  Decisions  Made  in  This  ROD 

This  ROD  encompasses  two  categories 
of  decisions:  (1)  The  sites  and  facilities 
for  storage  of  non-surplus  weapons- 
usable  plutonium  and  HEU.  and  storage 
of  surplus  plutonium  and  HEU  pending 
disposition;  and  (2)  the  programmatic 
strategy  for  disposition  of  surplus 
weapons-usable  plutonium.  This  ROD 
does  not  encompass  the  final  selection 
of  sites  for  plutonium  disposition 
facilities,  nor  the  extent  to  which  the 
two  plutonium  disposition  approaches 
(immobilization  or  MOX)  will 
ultimately  be  implemented.  Those 
decisions  will  be  made  pursuant  to  a 
follow-on  EIS.  However.  DOE  does 
announce  in  this  ROD  that  the  slate  of 
candidate  sites  for  plutonium 
disposition  has  been  narrowed.  This 
ROD  does  not  include  decisions  about 
the  disposition  of  surplus  HEU.  which 
were  made  in  luly  1996  in  the  separate 
ROD  for  the  Disposition  of  Surplus 
Highly  Enriched  Uranium  Final 
Environmental  Impact  Statement.  61  FR 
40619  (Aug.  5,  1996). 2 

III.  NEPA  Process 

A  S&D  Draft  PEIS 

On  June  21.  1994.  DOE  published  a 
Notice  of  Intent  (NOI)  in  the  Federal 
Register  (59  FF  31985]  to  prepare  a 
Storage  and  Disposition  of  Weapons- 
Usable  Fisr.ile  .Materials  Programmatic 
Environmental  Impact  Statement  (S&D 
PEIS),  which  was  originally  to  address 
the  storage  and  disposition  of  both 
plutonium  and  HEU.  DOE  subsequently 
concluded  that  a  separate  EIS  on 
surplus  HEU  disposition  would  be 
appropriate.  Accordingly,  DOE 
published  a  notice  in  the  Federal 
Register  (60  FR  17344)  on  April  5.  1995, 
to  inform  the  public  of  the  proposed 
plan  to  prepare  a  separate  EIS  for  the 
disposition  of  surplus  HEU 

EXDE  published  an  implementation 
plan  (IP)  for  the  S&D  PEIS  in  March 
1995  (DOE/EIS-0229-IP).  The  IP 
recorded  the  issues  identified  during  the 
scoping  process,  indicated  how  they 
would  be  addressed  in  the  S&D  PEIS. 
and  provided  guidance  for  the 
preparation  of  the  S&D  PEIS.  DOE 
issued  the  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials  Draft 
Programmatic  Environmental  Impact 
Statement  (S&D  Draft  PEIS,  DOE/EIS- 
0229-D)  for  public  comment  in 
Februar\  1996.  On  March  8.  1996.  both 
DOE  and  the  Environmental  Protection 


-The  materia!  considered  ir.  the  SAD  Fmai  PEIS. 
and  covered  by  the  decisions  ir  lhi.s  ROD  aoes  not 
include  spent  nuclear  fuel,  irradiated  targets. 
uranium-233.  plu!onium-238,  piutonium  residues 
of  less  tfian  50  percent  plutonium  by  weight,  or 
weapons  program  materials-in-use. 
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Agencv  (EPA)  published  Notices  of 
Availability  of  the  S&D  Draft  PEIS  in  the 
Federal  Register  (61  FR  9443  and  61 
9450).  announcing  a  public  comment 
period  from  March  8  until  May  7.  1996. 
In  respon,se  to  requests  from  the  public, 
DOE  on  May  13.  199B  published  another 
Notice  in  the  Federal  Register  (61  FR 
22038)  announcing  an  extension  of  the 
comment  period  until  fune  ~.  1996, 
Eight  public  meetmgs  on  the  ScScD  Draft 
PEIS  were  held  during  March  and  April 
1996  in  Washington,  DC  and  in  the 
vicinity  of  the  DOE  sites  under 
consideration  for  the  proposed  actions. 

During  the  92-day  public  comment 
period,  the  public  was  encouraged  to 
provide  comments  via  mail,  toll-free  fax, 
electronic  bulletin  board  (Internet),  and 
toll-free  telephone  recording  device.  By 
these  means.  DOE  received  8,442 
comments  from  6,543  individuals  and 
organizations  for  consideration.  In 
addition,  250  oral  comments  were 
recorded  from  some  of  the  734 
individuals  who  attended  the  eight 
public  meetings.  .Ml  of  the  comments 
received,  and  the  Department's 
responses  to  them,  are  presented  in 
Volume  IV  (the  Comment  Response 
Document)  of  the  SJ^D  Final  PEIS.  All  of 
the  comments  were  considered  in 
preparation  of  the  S&D  Final  PEIS.  and 
in  many  cases  resulted  in  changes  to  the 
document  The  Notice  of  Availability  for 
the  S&D  Final  PEIS  was  published  by 
EPA  in  the  Federal  Register  on 
Det:ember  13.  1996  (61  FR  65572).  DOE 
published  its  own  Notice  of  Availability 
for  the  S&D  Final  PEIS  in  the  Federal 
Register  on  December  19.  1996  (61  FR 
67001), 

B.  Alternatives  Considered 

The  S&D  PEIS  analyzes  the  reasonable 
action  alternatives  in  addition  to  the 
Preferred  .Alternative  and  the  No  Action 
.•Mternative  The  Preferred  Alternative, 
which  is  described  below  in  section  V, 
Dt>(  isions.  and  w  hich  DOE  has  decided 
to  implement,  represents  a  combination 
of  alternatives  for  both  storage  and 
disposition, 

1   The  Proposed  Action 

The  proposed  action,  as  described  in 
the  S&D  PEIS.  would  involve  the 
following  actions  for  U.S.  weapons- 
usable  fissile  materials: 

•  Storage — provide  a  long-term 
storage  s\stem  (for  up  to  50  years)  for 
uonsurplus  plutoniuni  and  HEU  that 
meets  the  Stored  Weapons  Standard  ^ 


and  applicable  environmental,  safety, 
and  health  standards  while  reducing 
storage  and  infrastructure  costs, 

•  Storage  Pending  Disposition — 
provide  storage  that  meets  the  Stored 
Weapons  Standard  for  inventories  of 
weapons-usable  plutonium  and  HEU-t 
that  have  been  or  may  be  declared 
surplus. 

•  Disposition — convert  surplus 
plutonium  and  plutonium  that  may  be 
declared  surplus  in  the  future  to  forms 
that  meet  the  Spent  Fuel  Standard. "^ 
thereby  providing  evidence  of 
irreversible  disarmament  and  setting  a 
model  for  proliferation  resistance. 

2.  Long-Term  Storage  Alternatives  and 
Related  Activities 

a.  No  Action.  Under  the  No  Action 
Alternative,  all  weapons-usable  fissile 
materials  would  remain  at  existing 
storage  sites.  Maintenance  at  existing 
storage  facilities  would  be  done  as 
required  to  ensure  safe  operation  for  the 
balance  of  the  facility's  useful  life.  Sites 
covered  under  the  No  Action 
Alternative  included  Flanford,  INEL, 
Pantex.  the  ORR,  SRS.  RFETS,  and 
LANL.  Although  there  are  no  weapons- 
usable  fissile  materials  within  the  scope 
of  the  S&D  PEIS  stored  currently  at 
Nevada  Test  Site  (NTS),  it  was  also 
analyzed  under  No  Action  to  provide  an 
environmental  baseline  against  which 
impacts  of  the  storage  and  disposition 
action  alternatives  were  analyzed. 

b.  Upgrade  at  Multiple  Sites.  Under 
this  alternative  for  storage.  DOE  would 
either  modify  certain  existing  facilities 
or  build  new  facilities,  depending  on 
the  site's  ability  to  meet  standards  for 
nuclear  material  storage  facilities,  and 
would  utilize  existing  site  infra  .structure 
to  the  extent  possible.  These  modified 
or  new  facilities  would  be  designed  to 
operate  for  up  to  50  years.  Plutonium 


'The    Stured  Weapons  Standard"  for  weapon.v 
lisable  fissile  materials  storage  was  initially  defined 
in  Management  and  Disposition  of  Excess  Weapons 
Plutonium.  National  Academy  of  Sciences.  )9<»4. 
DOE  defines  the  Stored  Weapons  Standard  as 
follows;  The  high  standards  of  security  and 


accounting  for  the  storage  of  intact  nuclear  weapons 
should  be  maintained,  to  the  extent  practical,  for 
weapons-usable  fissile  materials  throughout 
dismantlement,  storage,  and  disposition. 

■•The  SaD  PEIS  covers  long-term  storage  of 
nonsurplus  HEU  and  storage  of  surplus  HEU 
pending  disposition.  Until  storage  decisions  are 
implemented,  surplus  HEU  that  has  not  gone  to 
disposition  will  continue  to  be  stored  pursuant  to. 
and  not  to  exceed  the  10-year  interim  storage  time 
period  evaluated  in.  the  Environmental  Assessment 
for  the  Proposed  Interim  Storage  of  Enriched 
Uranium  Above  the  Maximum  Historical  Storage 
l-evel  at  the  Y-12  Plant.  Oak  Ridge.  Tennessee  (Y- 
12  EA)  (CXDE/EA-0929.  September  1994)  and 
Finding  of  No  Significant  Impact  (FONSI). 

^The  "'Spent  Fuel  Standard"  for  disposition  v»as 
also  initially  defined  in  Management  and 
Disposition  of  Excess  Weapons  Plutonium.  National 
Academy  of  Sciences.  1994,  DOE  defines  the  Spent 
Fuel  Standard  as  follows:  The  surplus  weapons- 
usable  plutonium  should  be  made  as  inaccessible 
and  unattractive  for  weapons  use  as  the  much  larger 
and  growing  quantity  of  plutonium  that  exists  in 
spent  nuclear  fuel  from  commercial  power  reactors. 


materials  currently  stored  at  Hanford, 
INEL,  Pantex,  and  SRS  would  remain  at 
those  four  sites  (in  upgraded  or  new 
facilities),  and  HEU  would  remain  at 
ORR  (in  upgraded,  consolidated 
facilities).  This  alternative  does  not 
apply  to  NTS  because  NTS  does  not 
currently  store  weapons-usable  fissile 
materials. 

A  sub-alternative  of  relocating 
portions  of  the  plutonium  inventory  (a 
total  of  14.4  metric  tons  according  to 
DOE'S  Openness  Initiative 
announcements  of  December  7.  1993. 
and  February  6,  1996,  respectively)  from 
RFETS  and  LANL  to  one  or  more  of  the 
four  existing  plutonium  storage  sites  is 
analyzed.  Storage  of  surplus  materials 
without  strategic  reserve  andvveapons 
research  and  development  (R&D) 
materials  is  also  included  as  a  sub- 
alternative.  Within  some  of  the  five 
candidate  storage  sites  under  this 
alternative,  there  are  also  multiple 
storage  options. 

r.  Consolidation  of  Plutonium.  Under 
this  alternative,  plutonium  materials  at 
existing  sites  would  be  removed,  and 
the  entire  DOE  inventory  of  plutonium 
would  be  consolidated  at  one  site,  while 
the  HEU  inventory  would  remain  at 
ORR,  Again,  Hanford,  INEL.  Pantex  and 
SRS  would  be  candidate  sites  for 
plutonium  consolidation.  In  addition. 
NTS  would  be  a  candidate  site  for  this 
alternative.  Consolidation  of  plutoniun; 
at  ORR  would  result  in  a  situation  in 
which  inventories  of  plutonium  and 
HEU  were  collocated  at  one  site;  this 
alternative  was  therefore  analyzed  as 
one  option  under  the  Collocation 
Alternative  (see  below),  A  sub- 
alternative  to  account  for  the  separate 
storage  of  surplus  materials  without 
strategic  reserve  and  weapons  R&D 
materials  was  also  included, 

d.  Collocation  nf  Plutonium  and 
Highly  Enrirhfd  I'ranium.  Under  the 
Collocation  .-Mternative.  the  entire  DOE 
inventory  of  plutonium  and  HEU  would 
be  consolidated  and  collocated  at  the 
same  site.  The  six  candidate  sites  would 
be  Hanford.  NTS.  INEL,  Pantex,  ORR, 
and  SRS.  A  sub-alternative  for  the 
separate  storage  of  surplus  materials 
without  strategic  re.serve  and  weapons 
R&D  materials  was  also  included. 

3.  Plutonium  Disposition  Alternatives 
and  Related  Activities 

The  disposition  technologies  analyzed 
in  the  S&D  PEIS  were  those  that  would 
convert  surplus  plutonium  into  a  form 
that  would  meet  the  Spent  Fuel 
Standard,  For  the  purpose  ot 
environmental  impact  analyses  of  the 
various  disposition  alternatives,  both 
generic  and  specific  sites  were  used  to 
provide  perspective  on  these 
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alternatives.  Under  each  alternative, 
there  are  various  ways  to  implement  the 


alternative.  These  "variants"'  (such  as 
the  can-inTcanisler^  approach)  are 


shown  in  Table  1  ta  provide  a  range  of 
available  options  for  consideration. 


Table  1  .—Description  of  Variants  Under  Plutonium  Disposition  Alternatives 


Alternatives  analyzed 


Possit>le  variants 


Deep  Borehole  Direct  Disposition 
Deep  Borehole  ImmotMlized  Dis- 
position 


New  Vitrification  Facilities 


New  Ceramic  lmnx)bilization  Fa- 
cilities 


•  Electrometallurgical       Treatment 
(glass-bonded  zeolite  form) 

•  Existing    LWR    Witti    New    MOX 
Facilities 


Partially    Completed    LWR    With 
New  MOX  Facilities 
Evolutionary     LWR     With     New 
MOX  Facilities 

Existing    CANDU    Reactor    With 
New  MOX  Facilities 


Arrangement  of  plutonium  in  different  types  of  emplacement  canisters. 
Emplacement  of  pellet-group  mix. 

Pumped  emplacement  of  pellet-grout  mix. 
Plutonium  concentration  loading,  size  and  shape  of  ceramic  pellets 
Collocated  pit  disassembly/conversion,  plutonium  conversion,  and  immobilization  facilities. 
Use  of  either  Cs-137  from  capsules  or  HLW  as  a  radiation  barrier 
Wet  or  dry  feed  preparation  technologies. 

An  adjunct  melter  adjacent  to  the  DWPF  at  SRS.  in  which  borosilicate  glass  frit  with  plutonium  (without 
highly  radioactive  radionuclides)  is  added  to  borosilicate  glass  containing  HLW  from  the  DWPF 
A  can-in-canister  approach  at  SRS  in  which  cans  of  plutonium  glass  (wrttx>ui  highly  radioactive  radio- 
nuclides) are  plaed  in  DWPF  canisters  which  are  then  filled  with  borosilicate  glass  containing  HLW  m 
the  DWPF  (see  Appendix  O  of  the  Final  PEIS) 

A  can-in-canister  approach  similar  to  above  but  using  new  facilities  at  sites  other  than  SRS 
Collocated  pit  disassembly/plutonium  conversion,  and  imnx)t)ilization  facilities 

Use  of  either  Cs-137  from  capsules  or  HLW  as  a  radiation  barrier 

Wet  or  dry  feed  preparation  technologies. 

A  can-in-canister  approach  at  SRS  in  which  the  plutonium  is  imnxibilized  without  highly  radioactive 

radionuclides  in  a  ceramic  matnx  and  then  placed  in  the  DWPF  canisters  that  are  then  filled  with 

borosilicate  glass  containing  HLW  (See  Appendix  0  of  the  Final  PEiS) 

A  can-in-canister  approach  similar  to  above  but  using  new  facilities  at  sites  otrter  than  SRS 

Immobilize  plutonium  into  metal  ingot  form 

Locate  at  DOE  sites  other  than  ANL-W  at  INEL. 
Pressunzed  or  Boiling  Water  Reactors 

Different  numbers  of  reactors 

European  MOX  fuel  fabncation. 

Modification/completion  of  existing  facilities  for  MOX  (atxication 

Collocated  pit  disassembly/conversion,  plutonium  conversion,  and  MOX  tacilities 

Reactors  with  different  core  management  schemes  (plutonium  loadings  refueling  intervals) 

Same  as  for  existing  LWR  (except  ttiat  MOX  fuel  would  not  be  fatxicatea  m  Europe). 

Same  as  for  partially  completed  LWR 

Different  numbers  of  reactors. 

Modification/ completion  of  existing  facilities  for  MOX  fabrication 

Collocated  pxt  disassembly /conversion,  plutonium  conversion,  and  MOX  facilities 

Reactors  with  different  core  management  schemes  (plutonium  loadings,  refueling  intervals) 


Note:  ANL-W=Argonne  National  Laboratory-West;  Cs-i37=cesium-i37;  HLW=high-ievel  waste,  LWR=iight  water  reactor 


The  first  step  in  plutonium 
disposition  is  to  remove  the  surplus 
plutonium  from  storage,  then  process 
this  material  in  a  pit  disassembly/ 
conversion  facility  (for  pits)  or  in  a 
plutonium  conversion  facility  (for  non- 
pit  materials).  The  processing  would 
convert  the  plutonium  material  into  a 
form  suitable  for  each  of  the  disposition 
alternatives  described  in  the  following 
sections.  The  pit  disassembly/ 
conversion  facility  and  the  plutonium 
conversion  facility  would  be  built  at  a 
DOE  site.  The  six  candidate  sites  for 
long-term  storage  were  evaluated  for  the 
potential  environmental  impacts  of 
constructing  and  operating  these 
facilities. 


a  \n  Disposition  Action.  A  "No 
Plutonium  Disposition  '  action  means 
disposition  would  not  occur,  and 
surplus  plufonium-bearing  weapon 
components  (pits)  and  other  forms,  such 
as  metal  and  oxide,  would  remain  in 
storage  in  accordance  with  decisions  on 
the  long-term  storage  of  weapons-usable 
fissile  materials. 

h.  Deep  Borehole  Category  Under  this 
categorv'  of  alternatives,  surplus 
weapons-usable  plutoniumi  would  be 
disposed  of  in  deep  boreholes  that 
would  be  drilled  at  least  4  kilometers 
(km)  (2.5  miles  |mi|)  into  ancient, 
geologically  stable  rock  formations 
beneath  the  water  table.  The  deep 
borehole  would  provide  a  geologic 


barrier  against  potential  proliferation  \ 
generic  site  was  evaluated  for  the 
construe  tion  and  operation  of  a  borehole 
complex  where  the  surplus  plutonium 
would  be  prepared  for  emplacement  in 
the  borehole.  This  complex  would 
consist  of  fi\e  major  facilities: 
Processing:  drilling:  emplacing,''sealing; 
waste  management:  and  support 
(security,  maintenance,  and  utilities). 

(1)  Direct  Disposition  (Borehole). 
I'nder  the  Direct  Disposition 
.■\lternative.  surplus  plutonium  would 
be  removed  from  storage,  processed  as 
necessary,  converted  to  a  form  suitable 
for  emplacement,  packaged,  and  placed 
in  a  deep  borehole.  The  deep  borehole 
would  be  sealed  to  isolate  the 


"In  the  can-in-canister  variant,  cans  of  piulonium 
in  a  glass  or  ceramic  matrix  would  be  placed  m  a 
canister.  Thi.s  canister  would  then  be  filled  with 


borosilicate  glass  containmg  high-ipvel  radioacv.ve 
waste  (HLW)  or  highly  radioactive  maleria:  such  as 
cesium.  This  variant,  at  an  existing  facilit\  Ithe 


Defen.se  Waste  Proce.ssmg  Fac.litv  .'DWPFI  al  SR5) 
is  describca  ,r.  .Appencix  0  of  the  S&D  Finai  PEIS. 


3018 


Federal  Register  /  Vol.  62.  No.  13  /  Tuesday.  January  21,  1997  /  Notices 


plutonium  from  the  accessible 
environment.  Long-term  performance  of 
the  deep  borehole  would  depend  on  the 
stability  of  the  geologic  svstem.  A 
generic  site  was  used  for  the  borehole 
complex  to  analyze  the  environmental 
impact  of  this  alternative. 

(2)  Immobilized  Disposition 
(Borehole).  Under  the  Immobilized 
Disposition  Alternative,  the  surplus 
plutonium  would  be  removed  from 
storage,  processed,  and  converted  to  a 
suitable  form  for  shipment  to  a  ceramic 
immobilization  facility  The  output  of 
this  facility  would  be  spherical  ceramic 
pellets  containing  plutonium. 
facilitating  handling  during 
transportation  and  emplacement.  The 
ceramic  pellets  (about  2.54  centimeters 
Icml  [1  inch  {in}|  in  diameter  and 
containing  1  percent  plutonium  by 
weight)  would  then  be  placed  in  drums 
and  shipped  to  the  borehole  i  omplex. 
At  the  deep  borehole  site,  the  ceramic 
pellets  would  be  mixed  with  non- 
plutonium  ceramic  pellets  and  fixed 
with  grout  during  emplacement.  The 
deep  borehole  would  be  sealed  to  isolate 
the  plutonium  from  the  accessible 
environment.  Long-term  performance  of 
the  deep  borehole  would  depend  on  the 
stability  of  the  geologic  system. 

Although  a  generic  site  was  used  for 
analyses  of  the  borehole  complex  in  this 
alternative,  the  ceramic  immobilization 
facilitv  would  be  built  at  a  DOE  site. 
Therefore,  the  six  candidate  sites  for 
long-term  storage  were  used  to  evaluate 
the  environmental  impacts  of  the 
borehole  immobilization  facility. 

r  Immohilizntinn  Category-  Under 
this  category  of  alternatives,  surplus 
plutonium  would  be  immobilized  to 
create  a  chemically  stable  form  for 
disposal  in  a  geologic  repository 
pursuant  to  the  Nuclear  Waste  Policy 
Act  (NVVP.\)/  The  plutonium  material 
would  be  mixed  with  or  surrounded  by 
high-level  waste  (HLW)  or  other 
radioactive  isotopes  and  immobilized  to 
create  a  radiation  field  that  could  serve 
as  a  proliferation  deterrent,  along  with 
safeguards  and  security  comparable  to 
those  of  commercial  spent  nuclear  fuel. 


'  .Mso  refprreil  to  as  a  permanent,  or  HLW 
repository  Pursuant  to  the  Nuclear  Waste  Policy 
Act.  DOE  IS  currently  characterizing  the  Yucca 
Mountain  Site  in  Nevada  as  a  potential  repository 
for  spent  nuclear  fuel  and  HLW.  L^islative 

larificanon.  or  a  determination  by  the  Nuclear 
Rei^uiatorv  Commission  that  the  immobilized 
plutonium  should  be  isolated  as  HLW.  may  be 
required  before  the  material  could  be  placed  in 
Yucca  Mountain  should  DOE  and  the  President 
recommend,  and  Congress  approve,  its  operation. 
No  Resource  Conservation  and  Recovery  Act 

KCRA)  wastes  virould  be  immobilized  unless  the 
immobilization  would  constitute  adequate 
TPdtment  under  RCKA  The  immobilized  product 
would  be  consistent  with  the  repositorv's  waste 
acceptance  criteria 


thereby  achieving  the  Spent  Fuel 
Standard.  All  immobilized  plutonium 
would  be  encased  in  stainless  steel 
canisters  and  would  remain  in  onsite 
vault-type  storage  until  a  geologic 
repository  pursuant  to  the  NWPA  is 
operational. 

(1)  Vitrification.  Under  the 
Vitrification  Alternative,  surplus 
plutonium  would  be  removed  from 
storage,  processed,  packaged,  and 
transported  to  the  vitrification  facility. 
In  this  facility,  the  plutonium  would  be 
mixed  with  glass  frit  and  highly 
radioactive  cesium-137  (Cs-137)  or  HLW 
to  produce  borosilicate  glass  logs  (a 
slightly  different  process,  using  HLW. 
would  be  used  for  the  can-in-canister 
variant,  as  discussed  in  Appendix  O  of 
the  S&D  Final  PEIS).  The  C,s-137  isotope 
could  come  from  the  cesium  chloride 
(CsCl)  capsules  currently  stored  at 
Hanford  or  from  existing  HLW  if  the  site 
selected  for  vitrification  alreadv 
manages  HLW.  Each  glass  log  produced 
from  the  vitrification  facility  would 
contain  about  84  kilograms  (kg)  (185 
pounds  lib])  of  plutonium.  The 
vitrification  facility  would  be  built  at  a 
DOE  site.  The  six  candidate  sites  for 
long-term  storage  were  analyzed  for  this 
alternative. 

(2)  Ceramic  Immobilization.  Under 
the  Ceramic  Immobilization  Alternative, 
surplus  plutonium  would  be  removed 
from  storage,  processed,  packaged,  and 
transported  to  a  ceramic  immobilization 
facility.  In  this  facility,  the  plutonium 
would  be  mixed  with  nonradioactive 
ceramic  materials  and  Cs-137  or  HLW  to 
produce  ceramic  disks  (a  slightly 
different  process,  using  HLW,  would  be 
used  for  the  can-in-canister  variant,  as 
discussed  in  Appendix  O  of  the  S&D 
Final  PEIS).  Each  disk  would  be 
approximately  30  cm  (12  in)  in  diameter 
and  10  cm  (4  in)  thick,  and  would 
contain  approximately  4  kg  (9  lb)  of 
plutonium.  The  Cs-137  or  HLW  would 
be  provided  as  previously  described. 
The  ceramic  immobilization  facility 
would  be  built  at  a  DOE  site.  The  six 
candidate  sites  for  long-term  storage 
were  analyzed  for  this  alternative. 

(3)  Electrometallurgical  Treatment. 
Under  the  Electrometallurgical 
Treatment  Alternative,  surplus 
plutonium  would  be  removed  from 
storage,  processed,  packaged,  and 
transported  to  new  or  modified  facilities 
for  electrometallurgical  treatment.  This 
process  could  immobilize  surplus  fissile 
materials  into  a  glass-bonded  zeolite 
(GBZ)  form.  With  the  GBZ  material,  the 
plutonium  would  be  in  the  form  of  a 
stable,  leach-resistant  mineral  that  is 


incorporated  in  durable  glass  materials.'* 
Existing  electrometallurgical  facilities  at 
INEL  were  used  as  a  representative  site 
for  analysis  of  potential  environmental 
impacts. 

a.  Renctor  Category.  Under  the  reactor 
alternatives  considered  in  the  S&D  PEIS, 
DOE  would  fabricate  surplus  plutonium 
into  MOX  fuel  for  use  in  reactors.  The 
irradiated  MOX  fuel  would  reduce  the 
proliferation  ri.sks  of  the  plutonium 
material,  and  the  reactors  would  also 
generate  electricity.  MOX  fuel  would  be 
used  in  a  once-through  fuel  cycle,  with 
no  reprocessing  or  subsequent  reuse  of 
spent  fuel.  The  spent  nuclear  fuel 
generated  by  the  reactors  would  then  be 
sent  to  a  geologic  repository  pursuant  to 
the  NWPA. 

Because  the  United  States  does  not 
have  a  MOX  fuel  fabrication  facility  or 
capability,  a  new  dedicated  MOX  fuel 
fabrication  facility  would  be  built  at  a 
DOE  or  commercial  site."^  The  surplus 
plutonium  from  storage  would  be 
processed,  converted  to  plutonium 
dioxide  (PUO2),  and  transferred  to  the 
MOX  fuel  fabrication  facility.  In  this 
facility.  PuO:  and  uranium  dioxide 
(UO2)  (from  existing  domestic  sources) 
would  be  blended  and  fabricated  into 
MOX  pellets,  loaded  into  fuel  rods,  and 
assembled  into  fuel  bundles  suitable  for 
use  in  the  reactor  alternatives  under 
consideration. 

(1)  Existing  Light  Water  Reactors. 
Under  the  Existing  Light  Water  Reactor 
(LWR)  Alternative,  the  MOX  fuel 
containing  surplus  plutonium  would  be 
fabricated  and  transported  to  existing 
commercial  LWRs  in  the  United  States, 
where  the  MOX  hiel  would  be  used 
instead  of  conventional  UO;  fuel.  The 
LWRs  employed  for  domestic  electric 
power  generation  are  pressurized  water 
reactors  (PWRs)  and  boiling  water 
reactors  (BWRs).  Both  types  of  reactors 
use  the  heat  produced  from  nuclear 
fission  reactions  to  generate  steam  that 
drives  turbines  and  generates  electricity. 
Three  to  five  reactor  units  would  be 
needed.'" 


"In  May  1996,  the  Department  issued  a  Finding 
of  No  Significant  Impact  (FONSI)  (61  Fed.  Reg. 
256471  and  decision  to  proceed  with  the  limited 
demonstration  of  the  electrometallurginal  treatment 
process  at  .Argonne  National  UboratorvVVe.'^t 
(ANL-VV)  al  INEL  for  processing  up  to  125  spent 
fuel  assemblies  from  thi  Experimental  Breeder 
Reactor  II  (100  drivers  and  25  blanket  assemblies). 
.Although  this  alternative  could  be  conducted  at 
other  DOE  sites.  ANL-W  is  described  in  the  S&D 
PEIS  as  the  representative  site  for  analvsis. 

■'.Minough  a  generic  commercial  site  was 
evaluated  in  the  S4D  PEIS.  it  is  not  part  of  the     • 
Preferred  Alternative  or  the  decisions  in  this  ROD. 

'"It  is  possible  that  an  existing  I.VVR  can  be 
configured  to  produce  tritium,  consume  plutonium 
as  fuel,  and  generate  revenue  through  the 
production  of  electricity.  This  configuration  is 
called  a  multipurpose  reactor.  Environmental 
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(2)  Partially  Completed  Light  Water 
Reactors.  Under  the  Partially  Completed 
LWR  Alternative,  commercial  LWRs  on 
which  construction  has  been  halted 
would  be  completed.  The  completed 
reactors  would  use  MOX  fuel  containing 
surplus  plutonium.  The  characteristics 
of  these  LWRs  would  be  the  same  as 
those  of  the  existing  LWRs  discussed  in 
the  Existing  LWR  Alternative.  The 
Bellefonte  Nuclear  Plant  located  along 
the  west  bank  of  the  Tennessee  River  in 
Alabama  was  used  as  a  representative 
site  for  the  environmental  analysis  of 
this  alternative.  Two  reactor  units  (such 
as  those  at  the  Bellefonte  Nuclear  Plant) 
would  be  needed  to  implement  this 
alternative. 

(.3)  Evolutionary  Light  Water  Reactors. 
The  evolutionary  LWRs  are  improved 
versions  of  existing  commercial  LWRs. 
Two  design  approaches  were  considered 
in  the  S&D  PEIS.  The  first  is  a  large 
PWR  or  BWR  similar  to  the  size  of  the 
existing  PWR  and  BWR.  The  second  is 
a  small  PWR  approximately  one-half  the 
size  of  the  large  PWR.  Two  large  or  four 
small  evolutionary  LWRs  would  be 
needed  to  implement  this  alternative. 

Under  each  design  approach  for  this 
alternative,  evolutionary'  LWRs  would 
be  buih  at  a  DOE  site.  Therefore,  the  six 
candidate  sites  for  long-term  storage 
were  used  to  evaluate  the  environmental 
impacts  of  this  alternative. 

(4)  Canadian  Deuterium  Uranium 
Reactor.  Under  the  CANDU  Reactor 
Alternative,  the  MOX  fuel  containing 
surplus  plutonium  would  be  fabricated 
in  a  U.S.  facility,  then  transported  for 
use  in  one  or  more  commercial  heavy 
water  reactors  in  Canada.  The  Ontario 
Hydro  Bruce-A  Nuclear  Generating 
Station  identified  by  the  Government  of 
Canada  was  used  as  a  representative  site 
for  evaluation  of  this  alternative.  This 
station  is  located  on  Lake  Huron  about 
300  km  (186  mi)  northeast  of  Detroit. 
Michigan.  Environmental  analysis  of 
domestic  activities  up  to  the  U.S./ 
Canadian  border  is  presented  in  the  S&D 
PEIS.  The  use  of  CANDU  reactors  would 
be  subject  to  the  policies,  regulations, 
and  approval  of  the  Federal  and 
Provincial  Canadian  Governments. 
Pursuant  to  Section  123  of  the  Atomic 


analysis  of  the  multipurpose  reactor  is  included  in 
Chapter  4  oJ  the  Final  Programmalic  Environmental 
Impact  Statement  for  Tritium  Supply  and  Recycling 
(TSR  PEISl  (DOE/EIS-0161.  October  1995)  and 
Appendix  N  of  the  S&D  PEIS.  In  the  TSR  PEIS  ROD 
(December  1995),  the  multipurpose  reactor  was 
presented  as  an  option  for  future  consideration.  The 
Fast  Flux  Test  Facility  (FFTF)  at  Hanford  has  been 
under  consideration  for  tritium  production,  and 
could  also  use  surplus  plutonium  as  reactor  fuel  if 
it  were  shown  to  be  useful  for  tritium  production. 
This  ROD  does  not  preclude  use  of  the  FFTF  for 
tritium  production  or  the  potential  use  of  surplus 
plutonium  a.s  fuel  for  the  FFTF. 


Energy  Act,  any  export  of  MOX  fuel 
from  the  United  States  to  Canada  must 
be  made  under  the  agreement  for 
cooperation  between  the  two  countries. 
Spent  fuel  generated  by  a  CANDU 
reactor  would  be  disposed  under  the 
Canadian  spent  fuel  program. 

C.  Preferred  Alternative 

The  S&D  Final  PEIS  presented  the 
Department's  Preferred  Alternative  for 
both  storage  and  disposition.  DOE  has 
decided  to  implement  the  Preferred 
Alternative  as  described  in  the  S&D 
Final  PEIS.  Thus,  the  Preferred 
Alternative  is  described  in  Section  V  of 
this  ROD,  Decisions. 

D.  Environmental  Impacts 

Chapter  4  and  the  appendices  of  the 
S&D  Final  PEIS  analyzed  the  potential 
environmental  impacts  of  the  storage 
and  disposition  alternatives  in  detail 
The  S&D  Final  PEIS  also  evaluated  the 
maximum  site  impacts  that  would  result 
at  Hanford,  INEL,  Pantex,  and  SRS  from 
combining  the  Preferred  Alternative  for 
storage  with  the  Preferred  Alternative 
for  disposition.  Consistent  with  the 
Preferred  Ahernative,  Hanford,  INEL, 
Pantex,  and  SRS  are  each  a  possible 
location  for  all  or  some  plutonium 
disposition  activities.  The  siting, 
construction,  and  operttion  of 
disposition  facilities  will  be  covered  in 
a  separate,  follow-on  EIS.  The  S&D  Final 
PEIS  described  the  total  life  cycle 
impacts  that  would  result  from  the 
Preferred  Alternative  at  the  DOE  sites 
identified  for  potential  placement  of  the 
disposition  facilities. 

Based  on  analyses  in  the  S&D  Final 
PEIS.  the  areas  where  impacts  might  be 
significant  are  as  follows: 

•  The  use  of  groundwater  at  the 
Pantex  Plant  for  storage  and  disposition 
facilities  could  contribute  to  the  overall 
declining  water  levels  of  the  Ogallala 
Aquifer.  The  projected  No  Action 
.Alternative  water  usage  at  Pantex  in  the 
vear  2005  reflects  a  reduction  from 
current  usage  due  to  planned 
downsizing  over  the  next  few  years.  The 
Preferred  Ahernative  would  require  a 
72-percent  increase  in  the  projected  No 
Action  Alternative  water  use;  the  total 
amount  (428  million  liters  per  year)  is 
considerably  less  than  what  is  currently 
being  withdrawn  (836  million  liters  per 
year)  at  Pantex. 

•  A  set  of  postulated  accidents  was 
used  for  each  plutonium  disposition 
alternative  over  the  life  of  the  campaign 
to  obtain  potential  radiological  impacts 
at  the  four  DOE  sites  where  disposition 
facilities  could  be  built.  The  PEIS 
analyzes  the  risk  of  latent  cancer 
fatalities  (reflecting  the  probability  of 
accident  occurrence  and  the  latent 


cancer  fatalities  potentially  caused  b> 
the  accident)  for  accidents  that  have  low 
probabilities  of  occurrence  and  severe 
consequences,  as  well  as  those  that  have 
higher  probabilities  and  low- 
consequences.  For  potential  severe 
accidents,  the  risk  of  latent  cancer 
fatalities  to  the  population  located 
within  80  kilometers  (50  miles)  of  the 
accident  for  the  "front-end"  disposition 
process  campaign  would  range  from 
4.5x10"  "^  (that  is,  approximately  1 
chance  in  2  quadrillion)  to  1  7x10"* 
(approximateK  1  chance  in  6,000)  for 
the  pit  disassembly/conversion  facility, 
and  from  1  5x10""''- to  1.3x10""  for  the 
plutonium  conversion  facility.  This  risk 
would  range  from  2,8x10"  '*  to 
1.8x10'  ^  for  the  vitrification  facility, 
from  7.0x10-1^  to  1.9x10"'  for  the 
ceramic  immobilization  facility,  and 
iiom  4.6x10-  "^  to  4.3x10"^  for  the 
MOX  fuel  fabrication  facility  To 
estimate  the  change  in  risk  associated 
with  using  MOX  fuel  instead  of  uranium 
fuel  in  existing  LWRs.  the  severe 
accident  scenarios  assumed  a  large 
population  distribution  near  a  generic 
existing  LWR  and  extreme 
meteorological  conditions  for  dispersal, 
leading  to  large  doses  that  were  not 
necessarily  reflective  of  actual  site 
conditions.  The  resultant  change  in  risk 
of  cancer  fatalities  to  a  generic 
population  located  within  80  km  (50  mi) 
of  the  severe  accidents  was  estimated  to 
range  from  -2.0x10    "to  3.0x10 '"  per 
year  ' ' ,  reflei:ting  a  postulated  risk  of 
using  MOX  fuel  that  ranges  from  seven 
percent  lower  to  eight  percent  higher 
than  the  risk  of  using  uranium  fuel. 
Under  the  Preferred  .Alternative,  the 
estimated  risk  of  cancer  fatalities  under 
severe  accident  conditions  using  MOX 
fuel  in  existing  LWRs  ranges  from  0.01 
to  0.098  for  an  11-year  campaign. 

•  Under  the  Preferred  Alternative. 
HEU  would  continue  to  be  stored  at  the 
Y-12  Plant  at  ORR  in  existing  facilities 
that  would  be  upgraded  to  meet 
requirements  for  withstanding  natural 
phenomena,  including  earthquakes  and 
tornadoes.  This  upgrade  would  reduce 
the  expected  risk  for  the  design  basis 
accidents  analyzed  in  the  Y-12  EA  (for 
example.  Building  9212)  by 
approximately  80  perc.ent.  resulting  in  a 
latent  cancer  fatality  risk  of  7.4x10 ' ' 
(approximately  7  in  a  million)  to  the 
maximally  exposed  individual. 
5.7x10  -  '■  (approximately  6  in  100 


' '  Accidents  severe  enough  to  cause  a  release  of 
plutonium  involved  combinations  of  events  that  are 
highlv  unlikely.  Estimates  and  analyses  presented 
m  Chapter  4  and  summarized  in  Table  2.5-3  of  the 
PEIS  indicate  a  range  of  latent  cancer  fatalities  of 
5  900  to  "300  and  a  risk  of  0  016  to  0  15  of  a  fatality 
m  the  population  for  the  I'-year  campaign 
analyzed  under  the  Existing  LWK  .Miernaiive. 
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million)  to  a  non-involved  worker,  and 
5.1x10    "  (approxini.itelv  5  in  10 
million)  to  the  HO-km  offsile  population. 

•  Under  the  Preferred  Alternative, 
safe,  secure  storage  would  continue  for 
materials  at  Hanford,  INEL,  and  ORR, 
pending  disposition.  Therefore,  there 
would  be  no  transportation  impact  at 
these  sites  until  disposition.  The  storage 
transportation  impact  would  come  from 
movement  of  the  RfETS  materials  to 
Pantex  and  SRS  If.  following  the  EIS  for 
construction  and  operation  of 
plutonium  disposition  facilities, 
potential  plutonium  disposition 
activities  were  added  to  Hanford,  INEL. 
Pantex.  and  SRS,  the  estimated  total 
health  effects  for  the  life  of  the  project 
from  transportation  of  surplus 
plutonium  (including  transportation  of 
those  materials  from  RFETS  to  Pantex 
and  SRS)  would  range  from  0.193 
fatalities  for  transportation  to  Pantex.  to 
1.87  fatalities  for  transportation  to  SRS 
(primarily  from  normal  expected  traffic 
accidents,  not  from  radiological 
releases).  In  addition  to  the  disposition 
activities  at  DOE  sites,  there  would  be 
transportation  of  the  MOX  fuel  from  the 
EXDE  fuel  fabrication  site  to  existing 
LWRs.  The  location  of  the  LWRs  and  the 
destination  of  the  MOX  fuel  could  be 
either  the  eastern  or  western  United 
States.  For  4.000  km  (2.486  mi)  of  such 
transportation,  there  could  be  up  to  an 
additional  .l.fil  potential  fatalities 
(primarily  from  normal  expected  traffic 
accidents,  not  from  radiological 
releases)  for  the  life  of  the  campaign, 
assuming  100  percent  of  the  surplus 
plutonium  would  be  used  in 
commen.ial  reactors  The  actual  amount 
would  be  smaller,  and  therefore 
potential  fatalities  would  be  lower, 
under  the  Preferred  .-Mternative. 

•  At  Hanford,  INEL.  Pantex.  and  SRS 
the  Preferred  .•\lternative  would  slightly 
increase  regional  employment  and 
income,  .^t  RFETS,  phaseout  of 
plutonium  storage  would  result  in  the 
loss  of  approximately  2,200  direct  jobs. 
Compared  to  the  total  emplovment  in 
the  area,  the  loss  of  these  jobs  and  the 
impacts  to  the  regional  economy  would 
not  be  severe. 

DOE  has  fully  considered  all  of  the 
environmental  analyses  in  the  S&D 
Final  PEIS  in  reaching  the  decisions  set 
forth  in  Section  V.  below. 

E.  AvoidnnceMmnnization  of 
Environmental  Harm 

For  the  long-term  storage  of  fissile 
material,  there  are  four  sites  (Hanford. 
NTS.  INEL,  and  LAND  where  the 
Preferred  Alternative  is  "no  action"; 
that  is,  no  plutonium  would  be  stored 
at  NTS.  and  at  Hanford,  I.NEL.  and 
LANL,  DOE  would  continue  storage  at 


existing  facilities,  using  proven  nuclear 
materials  safeguards  and  securitv 
procedures,  until  disposition.  These  • 
existing  facilities  would  be  maintained 
to  ensure  their  safe  operation  and 
compliance  with  applicable 
environmental,  safety  and  health 
requirements.  At  RFETS,  the  Preferred 
Alternative  is  to  phase  out  storage  of 
weapons-usable  fissile  materials,  thus 
mitigating  environmental  impacts  at 
RFETS,  There  are  three  sites  (Pantex, 
ORR.  and  SRS)  where  the  Preferred 
Alternative  is  to  upgrade  existing  and 
planned  new  facilities.  Site-specific 
mitigation  measures  for  storage  at  these 
sites  have  been  described  in  the  S&D 
Final  PEIS,  and  are  summarized  as 
follows: 

•  At  Pantex.  to  alleviate  the  effects 
from  using  groundwater  from  the 
Ogallala  Aquifer,  the  city  of  Amarillo  is 
considering  supplying  treated 
wastewater  to  Pantex  from  the 
Hollywood  Road  Wastewater  Treatment 
Plant  for  industrial  use:  the  Department 
will  use  such  treated  wastewater  to  the 
extent  possible.  Radiation  doses  to 
individual  workers  will  be  kept  low  by 
maintaining  comprehensive  badged 
monitoring  and  programs  to  keep 
worker  exposures  "as  low  as  reasonably 
achievable"  (ALARA). 

•  At  ORR,  radiation  doses  to 
individual  workers  will  be  kept  low  bv 
maintaining  comprehensive  badged 
monitoring  and  ALAR,^  programs, 
including  worker  rotations,  l.'pgrades 
for  HEU  storage  to  meet  performance 
requirements  will  include  seismic 
structural  modifications  as  documented 
in  Natural  Phenomena  Upgrade  of  the 
Downsized/Consolidated  Oak  Ridge 
Uranium/Lithium  Plant  Facilities.  These 
modifications  will  reduce  the  risk  of 
accidents  to  workers  and  the  public. 

•  At  SRS,  to  minimize  soil  erosion 
impacts  during  construction,  storm 
water  management  and  erosion  control 
measures  will  be  employed.  Mitigation 
measures  for  potential  Native  American 
resources  will  be  identified  through 
consultation  with  the  potentially 
affected  tribes.  Radiation  doses  to 
individual  workers  will  be  kept  low  bv 
maintaining  comprehensive  badged 
monitoring  and  ALAR,^  programs 
including  worker  rotations.  The 
modified  Actinide  Packaging  and 
Storage  Facility  (APSF)  will  be  designed 
and  operated  in  accordance  with 
contemporary  DOE  Orders  and 
regulations  to  reduce  risks  to  workers 
and  the  public. 

From  a  nonproliferation  standpoint, 
the  highest  standards  for  safeguards  and 
security  will  be  employed  during 
transportation,  storage,  and  disposition. 


With  respect  to  transportation,  DOE  will 
coordinate  the  transport  of  plutonium 
and  HEU  with  State  officials,  consistent 
with  current  policy.  Although  the  actual 
routes  will  be  classified,  they  will  be 
selected  to  circumvent  populated  areas, 
maximize  the  use  of  interstate 
highways,  and  avoid  bad  weather.  DOE 
will  continue  to  coordinate  emergency 
preparedness  plans  and  responses  with 
involved  states  through  a  liaison 
program.  The  packaging,  vehicles,  and 
transport  procedures  being  used  are 
specifically  designed  and  tested  to 
prevent  a  radiological  release  under  all 
credible  accident  scenarios. 

For  the  Preferred  Alternative  for 
disposition,  site-specific  mitigation 
measures  will  be  addressed  in  the 
follow-on.  site-specific  EIS.  In  the 
Nonproliferation  and  Arms  Control 
Assessment  of  Weapons-Usable  Fissile 
Material  Storage  and  Plutonium 
Disposition  Alternatives,  measures  are 
proposed  to  reduce  the  possibility  of  the 
theft  or  loss  of  material.  For  both 
immobilization  and  MOX  fuel 
fabrication,  bulk  processing  is  the  point 
in  the  disposition  process  when  the 
material  is  most  vulnerable  to  covert 
attempts  to  steal  or  divert  it.  A  variety 
of  opportunities  for  improving 
safeguards,  some  of  which  are  already 
implemented  at  large,  modern  facilities, 
include  near  real-time  accounting, 
increased  automation  in  the  process 
design,  and  improved  containment  and 
surveillance. 

The  security  risks  posed  bv 
transportation  can  be  reduced  by 
minimizing  the  amount  of 
transportation  required  (for  example, 
putting  the  plutonium  processing  and 
MOX  fabrication  operations  at  the  same 
site),  minimizing  the  number  of  sites  to 
which  material  has  to  be  shipped,  and 
minimizing  the  distance  between  those 
sites. 

F.  Environmentally  Preferable 
Alternatives 

The  environmental  analyses  in 
Chapter  4  of  the  S&D  Final  PEIS 
indicate  that  the  environmentally 
preferable  alternative  (the  alternative 
with  the  lowest  environmental  impacts 
over  the  .50  years  considered  in  the 
PEIS)  for  storage  of  weapons-usable 
fissile  materials  would  be  the  Preferred 
Alternative,  which  consists  of  No 
Action  at  Hanford.  NTS,  INEL,  and 
LANL  pending  disposition,  phaseout  of 
storage  at  RFETS,  and  upgrades  that 
would  ultimately  reduce  environmental 
vulnerabilities  at  ORR,  SRS.  and  Pantex. 

For  disposition  of  surplus  plutonium, 
the  environmentally  preferable 
alternative  would  be  the  No  Disposition 
Action  alternative,  because  the 
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plutonium  would  remain  in  storage  in 
accordance  with  decisions  on  the  long- 
tenn  storage  of  weapons-usable  fissile 
.  materials,  and  there  would  be  no  new 
Federal  actions  that  could  impact  the 
environment.  For  normal  operations, 
analyses  show  that  inmiobilization 
would  be  somewhat  preferable  to  the 
existing  LWR  and  preferred  alternatives, 
althou^  these  alternatives,  with  the 
exception  of  waste  generated,  would  be 
essentially  environmentally 
comparable.  '^ 

Severe  facility  accident 
considerations  indicate  that 
immobilization  options  would  be 
environmentally  preferable  to  the 
existing  reactor  and  preferred 
alternatives,  although  the  likelihood  of 
occurrence  of  severe  accidents  and  the 
risk  to  the  public  are  expected  to  be 
fairly  low.  Although  No  Disposition 
Action  would  be  environmentally 
preferable,  it  would  not  satisfy  the 
purpose  and  need  for  the  Proposed 
Action,  because  the  stockpile  of  surplus 
plutonium  would  not  be  reduced,  and 
the  Nonproliferation  and  Export  Control 
Policy  would  not  be  implemented. 

The  hybrid  approach  (pursuing  both 
reactors/MOX  and  immobilization)  is 
being  chosen  over  immobilization  alone 
because  of  the  increased  flexibility  it 
will  provide  by  ensuring  that  plutonium 
disposition  can  be  initiated  promptly 
should  one  of  the  approaches  ultimately 
fail  or  be  delayed.  Establishing  Lie 
means  for  expeditious  plutonium 
disposition  will  also  help  provide  the 
basis  for  an  international  cooperative 
effort  that  can  result  in  reciprocal, 
irreversible  plutonium  disposition 
actions  by  Russia.  (See  discussion  in 
sections  IV  and  V.  below.) 

IV.  Non-Environmental  Considerations 

A.  Technical  Summary  Reports 

To  assist  in  the  preparation  of  this 
ROD,  DOE'S  Office  of  Fissile  Materials 
Disposition  prepared  and  in  July  1996 
issued  a  Technical  Summary  Report  for 
Surplus  Weapons-Usable  Plutonium 
Disposition  and  a  Technical  Summary 
Report  for  Long-Term  Storage  of 
Weapons-Usable  Fissile  Materials. 
These  Technical  Summary  Reports 
(TSRs)  summarize  technical,  cost,  and 
schedule  data  for  the  storage  and 
disposition  alternatives  that  are 
considered  in  the  S&D  PEIS.  After 
receiving  comments  on  each  of  the 


'^The  potential  risk  of  latent  cancer  fatality  for 
a  maximally  exposed  individual  of  the  public  from 
lifetime  accident-free  operation  under  the  various 
alternatives  are:  1.2x10-*  to  1.2x10-'  for  boreholes, 
1.2xlO-«  to  1.2x10-'  for  immobilization 
(vitrification  or  ceramic  immobilization),  1.3x10-* 
to  2.6x10-*  for  existing  LWRs,  and  9.0x10-'  to 
1.7x10-*  for  the  Preferred  Alternative. 


TSRs,  DOE  issued  revised  versions  of 
the  reports  in  October  and  November, 
1996,  respectively. 

1 .  Storage  Technical  Summary  Report 

This  report  provides  technical,  cost 
and  schedule  information  for  long-term 
storage  alternatives  analyzed  in  the  S&D 
PEIS.  The  cost  information  for  each 
alternative  is  presented  in  constant  1996 
dollars  and  also  discounted  or  present 
value  dollars.  It  identifies  both  capital 
costs  and  life  cycle  costs.  The  following 
costs  are  in  1996  dollars. 

The  cost  analyses  show  that  the 
combination  (preferred)  alternative  for 
the  storage  of  plutonium  would  provide 
advantages  to  the  Department  with 
respect  to  implementing  disposition 
technologies  and  would  be  the  least 
expensive  compared  to  other  storage 
alternatives.  The  cost  of  the 
combination  (preferred)  alternative 
would  be  approximately  $30  million  in 
investment  and  $360  million  in 
operating  costs  from  inception  until 
disposition  occurs.  The  cost  of  the 
upgrade  at  multiple  sites  alternative 
would  be  approximately  $380  million  in 
investment  and  $3.2  billion  in  operating 
costs  for  50  years.  The  costs  for  the 
consolidation  alternative  could  range 
from  approximately  $40  million  to  $360 
million  in  investment  and  $600  million 
to  $1.1  billion  for  operating  costs  for  50 
years,  depending  on  the  extei.,  to  which 
existing  facilities  and  capabilities  can  be 
shared  with  other  programs  at  the  sites. 

The  schedule  analysis  shows  that  the 
upgraded  storage  faciUUes  for 
plutonium  under  the  combination 
(preferred)  alternative  could  be 
operational  by  2004  at  Pantex  (Zone  12). 
and  by  2001  at  SRS.  The  upgrade  for  the 
storage  of  HEU  could  be  completed  by 
2004  (or  earUer).  RFETS  pits  could  be 
received  at  Pantex  begirming  in  1997  in 
Zone  4  on  a  temporary  basis  until  Zone 
12  upgrades  are  completed.  The  other 
analyzed  alternatives  (upgrade  and 
consolidation)  would  require  about  six 
years  to  complete. 

2.  ENsposition  Technical  Summary 
Report 

This  report  provides  technical 
viabihty,  cost,  and  schedule  information 
for  plutonium  disposition  alternatives 
and  variants  analyzed  in  the  S&D  PEIS. 
The  variants  analyzed  in  the  report  are 
based  on  pre-conceptual  design 
information  in  most  cases. 

a.  Technical  Viability  Estimates.  The 
report  indicates  that  each  of  the 
alternatives  appears  to  be  technically 
viable,  although  each  is  currently  at  a 
different  level  of  technical  maturity. 
There  is  high  confidence  that  the 
technologies  are  sufficiently  mature  to 


allow  procurement  and/or  construction 
of  facilities  and  equipment  to  meet 
plutonium  disposition  technical 
requirements  and  to  begin  disposition  in 
about  a  decade. '^ 

Reactor  Alternatives — Light  water 
reactors  (LWRs)  can  be  readily 
converted  to  enable  the  use  of  MOX 
fuels.  Many  European  LWRs  currently 
operate  on  MOX  fuel  cycles.  Although 
some  technical  risks  exist,  they  are  all 
alienable  to  engineering  resolution. 
Sufficient  existing  domestic  reactor 
capacity  exist*,  unless  significant  delays 
occur  in  the  disposition  mission. 
CANDU  reactors  appear  to  be  capable  of 
operating  on  MGa  fuel  cycles,  but  this 
has  never  been  demonstrated  on  any 
industrial  scale.  Therefore,  additional 
development  would  be  required  to 
achieve  the  level  of  maturity  for  the 
CANDU  reactors  that  exists  for  Ught 
water  reactors.  Partially  complete  and 
evolutionary  LWRs  would  involve 
increased  technical  risk  relative  to 
existing  LWRs.  as  well  as  the  need  to 
complete  or  build  (and  license)  new 
reactor  facilities.  The  spent  MOX  fuel 
waste  form  that  results  from  reactor 
disposition  of  surplus  plutonium  will 
have  to  satisfy  waste  acceptance  criteria 
for  the  geologic  repository. 

Immobilization  Alternatives — All 
vitrification  alternatives  require 
additional  resear  h  and  development 
prior  to  implementation  of 
immobiUzation  of  weapons-usable 
plutonium.  However,  a  growing 
experience  base  exists  relating  to  the 
vitrification  of  high-level  waste.  These 
existing  technologies  can  be  adapted  to 
the  plutonium  disposition  mission, 
though  different  equipment  designs  and 
glass  formulations  will  generally  be 
necessary  due  to  criticality 
considerations  and  chemical  differences 
between  plutonium  and  HLW  that  may 
affect  the  stability  of  the  glass  matrix. 
Vitrification  and  ceramic 
immobilization  alternatives  are  similar 
with  regard  to  the  technical  maturity  of 
incorporating  plu*onium  in  their 
respective  matrices.  The  technical 
viability  of  electrometallurgical 
treatment  has  not  yet  been  established 
for  the  plutonium  disposition  mission. 
The  experimental  data  base  for  this 
alternative  is  limited,  and  critical 
questions  on  waste  form  performance 
are  not  yet  resolv  d.  This  alternative  is 
considered  practical  only  if  the 
underlying  technology  is  further 


"Actual  timing  would  depend  on  technical 
demonstrations,  followon  site-specific 
envirotunenlai  revipw.  detailed  cost  estimates,  and 
international  agreements. 
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developed  for  spent  nuclear  fuels.'*  All 
of  the  immobilization  alternatives  will 
require  qualification  (to  meet 
acceptance  criteria)  of  the  waste  form 
for  the  geologic  repository,  and  may 
require  legislative  clarification  or  NRC 
rulemaking. 

Deep  Borehole  Alternatives — 
Uncertainties  for  the  deep  borehole 
alternatives  relate  to  selecting  and 
qualifying  a  site;  additional  legislation 
and  regulations,  or  legislative  and 
regulatory  clarification,  may  be 
required.  The  front-end  feed  processing 
operations  for  the  deep  borehole 
alternatives  are  much  simpler  than  for 
other  alternatives  because  no  highlv 
radioactive  materials  are  processed,  thus 
avoiding  the  need  for  remote  handling 
operations.  Emplacement  technologies 
are  comprised  of  largeU  low-technology 
operations  which  would  be  adaptations 
from  existing  hardware  and  processes 
used  in  the  oil  and  gas  industry 

Hybrid  Approaches— Two  hvbnd 
approaches  that  lombine  technologies 
were  considered  as  illustrative 
examples,  using  existing  LVVR  or 
CANDU  reactors  in  coniuiu.tion  with  a 
can-in-canister  (immobilization) 
approach.  Hybrids  provide  insurance 
against  technical  or  institutional  hurdles 
which  could  arise  for  a  single 
tec:hno!ogy  approach  for  disposition.  If 
any  significant  roadblock  is  encountered 
in  any  one  area  of  a  hybrid,  it  would  be 
possible  to  simply  divert  the  feed 
material  to  the  more  viable  technology. 
In  the  case  of  a  single  technology,  such 
roadblocks  would  be  more  problematic. 

b.  Cost  Estimates.  The  following 
discussion  is  in  constant  1996  dollars 
unless  otherwise  stated 

(1)  Investment  Costs. 

•  The  investment  costs  for  existing 
reactor  variants  tends  to  be  about  Si 
billion;  (.ompleting  or  building  new 
reactors  increases  the  investment  cost  to 
between  $2  billion  and  Sfi  billion. 

•  The  investment  cost  for  the 
immobilization  alternatives  ranges  from 
approximatelv  SO, 6  billion  for  the  can- 
in-(;anister  variants  to  approximately  $2 
billion  for  new  greenfield  variants.'*^ 

•  Hybrid  alternatives  (combining  both 
immobilization  and  reactor  alternatives) 
require  approximately  S200  million 
additional  investment  nver  the  existing 


"  A  recent  study  by  Ihe  National  Research 
Council  concludes  that  the  eleclrometallurgical 
treatment  technolojsy  is  not  sufficiently  mature  to 
provide  a  reliable  basis  for  timely  plutonium 
disposition     An  Evaluation  of  the 
Eleclrometallurgical  Approach  for  Treatment  of 
Excess  Weapons  Plutonium"  (National  Academy 
Press.  Washington.  D.C.  1996). 

"  "Greenfield"  means  a  variant  involving  a  new 
facility,  with  no  existing  plutonium-handling 
infrastructure. 


light  water  reactor  stand-alone 
alternatives. 

•  Investment  costs  for  the  deep 
borehole  alternatives  range  from  about 
$1.1  billion  for  direct  emplacement  to 
about  $1.4  billion  for  immobilized 
emplacement. 

•  Alternatives  that  utilize  existing 
facilities  for  plutonium  processing, 
immobilization,  or  fuel  fabrication 
would  realize  significant  investment 
cost  savings  over  building  new  facilities 
for  the  same  function. 

•  Large  uncertainties  in  the  cost 
estimates  exist,  relating  to  both 
engineering  and  institutional  factors. 

•  A  significant  fraction  of  the 
investment  cost  for  an  alternative/ 
variant  is  related  to  the  front-end 
facilities  for  the  extraction  of  the 
plutonium  from  pits  and  other 
plutonium-bearing  materials  and  for 
other  functions  that  are  common  to  all 
alternatives. 

(2)  Life  Cycle  Costs. 

•  The  life  cycle  costs  for  hybrid 
alternatives  are  similar  to  the  stand- 
alone reactor  alternatives.  For  the 
existing  LWRyimmobilization  hybrid 
alternative  (preferred  alternative),  the 
cost  is  $260  million  higher  than  the 
stand-alone  reactor  alternative;  for  the 
CANDU/immobilization  hybrid 
alternative,  the  cost  is  $70  million 
higher. 

•  The  combined  investment  and  net 
operating  costs  for  MOX  fuel  are  higher 
than  for  commercial  uranium  fuel;  thus, 
the  cost  of  MOX  fuel  cannot  compete 
economically  with  low-enriched 
uranium  fuel  for  LVVRs  or  natural 
uranium  fuel  for  CANDU  reactors, 

•  The  can-in-canister  approaches  are 
the  most  attractive  variants  for 
immobilization  based  on  cost 
considerations. 

•  The  deep  borehole  alternatives  are 
more  expensive  than  the  can-in-canister 
and  existing  reactor  alternatives.  The 
immobilized  borehole  alternative  life 
cycle  cost  is  $1  billion  greater  than  that 
for  the  direct  emplacement  alternative 
($3.6binion  vs.  $2.6  billion). 

•  Large  uncertainties  in  the  cost 
estimates  exist,  relating  to  engineering, 
regulatory,  and  policy  considerations. 

c.  Schedule  Estimates.  The  key 
conclusions  of  the  Disposition 
Technical  Summary  Report  with  respect 
to  schedules  are  as  follows: 

•  Significant  schedule  uncertainties 
exist,  relating  to  both  engineering  and 
institutional  factors. 

•  Opportunities  for  compressing  or 
expanding  schedules  exist. 

(1)  Reactor  Alternatives.  •  The  rate  at 
which  MOX  fuel  is  consumed  in 
reactors  will  depend  on  the  rate  that 
MOX  fuel  is  provided  and  fabricated, 


and  the  rate  that  plutonium  oxide  is 
provided  to  the  MOX  fuel  fabrication 
facility. 

•  The  time  to  attain  production  scale 
operation  in  existing  LVVRs  and  CANDU 
reactors  could  be  about  8-12  years, 
depending  on  the  need  for  and  source 
of  test  assemblies  that  might  be 
required. 

•  The  time  to  complete  the 
disposition  mission  is  a  function  of  the 
number  of  reactors  committed  to  the 
mission,  among  other  factors.  For  the 
variants  considered,  the  time  to 
complete  varies  from  about  24  to  31 
years. 

(2)  Immobilization  Alternatives. 

•  The  time  to  start  the  disposition 
mission  ranges  from  7  to  13  years, 
depending  on  the  technology  used  and 
whether  existing  facilities  are  used. 

•  The  operating  campaign  for  the 
immobilization  alternatives  at  full-scale 
operation  would  be  about  10  years:  it  is 
possible  to  compress  or  expand  the 
operating  schedule  by  several  years,  if 
desired,  by  resizing  the  immobilization 
facility  designs  selected  for  analysis  in 
this  study.  The  overall  mission  duration 
(including  research  and  development, 
construction,  and  operation)  is  expected 
to  be  about  18  to  24  years. 

•  Potential  delays  for  start-up  of  the 
immobilization  alternatives  involve 
completing  process  development  and 
demonstration,  and  qualifying  the  waste 
form  for  a  geologic  repository. 

(3)  Deep  Borehole  Alternatives.  •  The 
time  to  start-up  is  expected  to  be  10 
years. 

•  The  operating  duration  of  the 
mission  would  be  about  10  years, 
although  completing  all  burial 
operations  at  the  borehole  site  in  3  years 
is  possible.  Therefore,  the  overall 
mission  duration  is  estimated  to  be  20 
years  with  accelerated  emplacement 
reducing  the  duration  by  about  7  years. 

•  The  schedule  for  the  deep  borehole 
alternatives  would  depend  in  part  on 
selecting  and  qualifying  a  site,  and 
obtaining  legislative  and  regulatory 
clarification  as  well  as  any  necessary 
permits. 

(4)  Hybrid  Approaches.  •  In  general, 
the  schedule  data  that  apply  to  the 
component  technologies  apply  to  the 
hybrid  alternatives  as  well. 

•  Confidence  in  an  early  start-up  and 
an  earlier  completion  can  both  be 
improved  with  a  hybrid  approach, 
relative  to  stand-alone  alternatives. 

•  H\brid  alternatives  provide  an 
inherent  back-up  technology  approach 
to  enhance  confidence  in  attaining 
schedule  goals. 
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B.  Nonproliferation  Assessment 

To  assist  in  the  development  of  this 
ROD.  DOE'S  Office  of  Arms  Control  and 
Nonproliferation,  with  support  from  the 
Office  of  Fissile  Materials  Disposition, 
prepared  a  report,  Nonproliferation  and 
Arms  Control  Assessment  of  Weapons- 
Usable  Fissile  Material  Storage  and 
Plutonium  Disposition  Alternatives.  The 
report  was  issued  in  draft  form  in 
October  1996,  and  following  a  public 
comment  period,  was  issued  in  final 
form  in  Januar\'  1997.  It  analyzes  the 
nonproliferation  and  arms  reduction 
implications  of  the  alternatives  for 
storage  of  plutonium  and  HEU,  and 
disposition  of  excess  plutonium.  It  is 
based  in  part  on  a  Proliferation 
Vulnerability  Red  Team  Report 
prepared  for  the  Office  of  Fissile 
Materials  Disposition  by  Sandia 
National  Laboratory.  The  assessment 
describes  the  benefits  and  risks 
associated  with  each  option.  Some  of 
the  "options"  and  "alternatives" 
discussed  in  the  Nonproliferation 
Assessment  are  listed  as  "variants" 
(such  as  can-in-canister)  in  the  S&D 
Final  PEIS.  The  key  conclusions  of  the 
report,  as  presented  in  its  Executive 
Summary,  are  reproduced  below. 

1.  Storage.  •  Each  of  the  options 
under  consideration  for  storage  of  U.S. 
weapons-usable  fissile  materials  has  the 
potential  to  support  U.S. 
nonproliferation  and  arms  reduction 
goals,  if  implemented  appropriately. 

•  Each  of  the  storage  options  could 
provide  high  levels  of  security  to 
prevent  theft  of  nuclear  materials,  and 
could  provide  access  to  excess  materials 
for  international  monitoring. 

•  Making  excess  plutonium  and  HEU 
available  for  bilateral  U.S. -Russian 
monitoring  and  International  Atomic 
Energy  Agency  (IAEA)  safeguards,  while 
protecting  proliferation-sensitive 
information,  would  help  demonstrate 
the  U.S.  commitment  never  to  return 
this  material  to  nuclear  weapons, 
providing  substantial  arms  reduction 
and  nonproliferation  benefits  in  the 
near-term. 

2.  Disposition  of  U.S.  Excess 
Plutonium 

0.  In  General.  •  Each  of  the  options 
for  disposition  of  excess  weapons 
plutonium  that  meets  the  Spent  Fuel 
Standard  would,  if  implemented 
appropriately,  offer  major 
nonproliferation  and  arms  reduction 
benefits  compared  to  leaving  the 
material  in  storage  in  directly  weapons- 
usable  form.  Taking  into  account  the 
likely  impact  on  Russian  disposition 
activities,  the  no-action  alternative 
appears  to  be  by  far  the  least  desirable 
of  the  plutonium  disposition  options 


from  a  nonproliferation  and  arms 
reduction  perspective. 

•  Carrying  out  disposition  of  excess 
U.S.  weapons  plutonium.  using  options 
that  ensured  effective  nonproliferation 
controls  and  resulted  in  forms  meeting 
the  Spent  Fuel  Standard,  would: 

•  reduce  the  likelihood  that  current 
arms  reductions  would  be  reversed,  bv 
significantly  increasing  the  difficulty. 
cost,  and  observability  of  returning  this 
plutonium  to  weapons; 

•  increase  international  confidence  in 
the  arms  reduction  process, 
strengthening  political  support  for  the 
nonproliferation  regime  and  providing  a 
base  for  additional  arms  reductions,  if 
desired; 

•  reduce  long-term  proliferation  risks 
posed  by  this  material  by  further 
helping  to  ensure  that  weapons-usable 
material  does  not  fall  into  the  hands  of 
rogue  states  or  terrorist  groups;  and 

•  lay  the  essential  foundation  for 
parallel  disposition  of  excess  Russian 
plutonium.  reducing  the  risks  that 
Russia  might  threaten  U.S.  security  bv 
rebuilding  its  Cold  War  nuclear 
weapons  arsenal,  or  that  this  material 
might  be  stolen  for  use  by  potential 
proliferators. 

•  Choosing  the  "no-action 
alternative"  of  leaving  U.S.  excess 
plutonium  in  storage  in  weapons-usable 
form  indefinitely,  rather  than  carrying 
out  disposition: 

•  would  represent  a  clear  reversal  of 
the  U.S.  position  seeking  to  reduce 
excess  stockpiles  of  weapons-usable 
materials  worldwide; 

•  would  make  it  impossible  to 
achieve  disposition  of  Russian  excess 
plutonium; 

•  could  undermine  international 
political  support  for  nonproliferation 
efforts  by  leaving  open  the  question  of 
whether  the  United  States  was 
maintaining  an  option  for  rapid  reversal 
of  current  arms  reductions;  and 

•  could  undermine  progress  in 
nuclear  arms  reductions. 

•  The  benefits  of  placing  U.S.  excess 
plutonium  under  international 
monitoring  and  then  transforming  it  into 
forms  that  met  the  Spent  Fuel  Standard 
would  be  greatly  increased,  and  the 
risks  of  these  steps  significantly 
decreased,  if  Russia  took  comparable 
steps  with  its  own  excess  plutonium  on 
a  parallel  track.  The  two  countries  need 
not  use  the  same  plutonium  disposition 
technologies,  however. 

•  As  the  1994  NAS  committee 
reports  ""  concluded,  options  for 
disposition  of  U.S.  excess  weapons 
plutonium  will  provide  maximum 


See  footnote  3.  above. 


nonproliferation  and  arms  control 
benefits  if  they: 

•  minimize  the  time  during  which  the 
excess  plutoniu   ,  is  stored  in  forms 
readily  usable  for  nuclear  weapons; 

•  preser\  e  material  safeguards  and 
security  during  the  disposition  process, 
seeking  to  maintain  to  the  extent 
possible  the  same  high  standards  of 
security  and  accounting  applied  to 
stored  nuclear  weapons  (the  Stored 
Weapons  Stand,   d); 

•  result  in  a  form  from  which  the 
plutonium  would  be  as  inaccessible  and 
unattractive  for  weapons  use  as  the 
larger  and  growing  quantity  of 
plutonium  in  commercial  spent  fuel  (the 
Spent  Fuel  Standard). 

•  In  order  to  achieve  the  benefits  of 
plutonium  disposition  as  rapidlv  as 
possible,  and  to  minimize  the  risks  and 
negative  signals  resulting  from  leaving 
the  excess  plutonium  in  storage,  it  is 
important  for  disposition  options  to 
begin,  and  to  complete  the  mission  as 
soon  as  practicaf  'e  taking  into  account 
nonproliferatioi.,  environment,  safety, 
and  health,  and  economic  constraints. 
Timing  should  be  a  key  criterion  in 
judging  disposition  options.  Beginning 
the  disposition  quickly  is  particularly 
important  to  establishing  the  credibility 
of  the  process,  domestically  and 
internationally. 

•  Each  of  the  options  under 
consideration  for  plutonium  disposition 
has  its  own  advantages  and 
disadvantages  with  respect  to 
nonproliferation  and  arms  control,  but 
none  is  clearly  superior  to  the  others. 

•  Each  of  the  options  under 
consideration  for  plutonium  disposition 
can  potentially  provide  high  levels  of 
security  and  safeguards  for  nuclear 
materials  during  the  disposition 
process,  mitigating  the  risk  of  theft  of 
nuclear  material 

•  Each  of  the  options  under 
consideration  for  plutonium  disposition 
can  potentially  provide  for  effective 
international  monitoring  of  the 
disposition  process. 

•  Plutonium  disposition  can  only 
reduce,  not  elirrinate.  the  security  risks 
posed  by  the  existence  of  excess 
plutonium.  and  will  involve  some  risks 
of  its  own 

•  Because  all  plutonium  disposition 
options  would  take  decades  to 
complete,  disposition  is  not  a  near-term 
.solution  to  the  p"-  blem  of  nuclear  theft 
and  smuggling.  \ .  hile  disposition  will 
make  a  long-term  contribution,  the  near- 
term  problem  must  be  addressed 
through  programs  to  improve  security 
and  safeguarding  for  nuclear  materials, 
and  to  ensure  adequate  police,  customs, 
and  intelligence  capabilities  to  interdict 
nuclear  smuggling. 
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•  All  plutoniuni  disposition  options 
under  consideration  would  involve 
processing  and  transport  of  plutoniuni, 
which  will  involve  more  risk  of  theft  in 
the  short  term  than  if  the  material  had 
remained  in  heavily  guarded  storage,  in 
return  for  the  long-term  benefit  of 
converting  the  material  to  more 
proUferation-resistant  forms. 

•  Both  the  United  States  and  Russia 
will  still  retain  substantial  stockpiles  of 
nuclear  weapons  and  weapons-usable 
fissile  materials  even  after  disposition  of 
the  fissile  materials  currently 
considered  excess  is  complete.  These 
weapons  and  materials  will  continue  to 
pose  a  security  challenge  regardless  of 
what  is  done  with  excess  plutonium. 

•  None  of  the  disposition  options 
under  consideration  would  make  it 
impossible  to  recover  the  plutonium  for 
use  in  nuclear  weapons,  or  make  it 
impossible  to  use  other  plutonium  to 
rebuild  a  nuclear  arsenal.  Therefore, 
disposition  will  only  reduce,  not 
eliminate,  the  risk  of  reversal  of  current 
nuclear  arms  reductions. 

•  A  U.S.  decision  to  choose  reactor 
alternatives  for  plutonium  disposition 
could  offer  additional  arguments  and 
justifications  to  those  advocating 
plutonium  reprocessing  and  recycle  in 
other  countries.  This  could  increase  the 
proliferation  risk  if  it  in  fact  led  to 
significant  additional  separation  and 
handling  of  weapons-usable  plutonium. 
On  the  other  hand,  if  appropriately 
implemented,  plutonium  disposition 
might  also  offer  an  opportunity  to 
develop  improved  procedures  and 
technologies  for  protecting  and 
safeguarding  plutonium.  which  could 
reduce  proliferation  risks  and  would 
strengthen  U.S.  efforts  to  reduce  the 
stockpiles  of  separated  plutonium  in 
other  countries. 

•  Large-scale  bulk  processing  of 
plutonium,  including  processes  to 
convert  plutonium  pits  to  oxide  and 
prepare  other  forms  for  disposition,  as 
well  as  fuel  fabrication  or 
immobilization  processes,  represents 
the  stage  of  the  disposition  process 
when  material  is  most  vulnerable  to 
covert  theft  by  insiders  or  covert 
diversion  by  the  host  state.  Such  bulk 
processing  is  required  for  all  options, 
however;  in  particular,  initial 
processing  of  plutonium  pits  and  other 
forms  is  among  the  most  proliferation- 
sensitive  stages  of  the  disposition 
process,  but  is  largely  common  to  all  the 
options.  More  information  about  the 
specific  process  designs  is  needed  to 
determine  whether  there  are  significant 
differences  between  the  various 
immobilization  and  reactor  options  in 
the  overall  difficulty  of  providing 
effective  assurance  against  theft  or 


diversion  during  the  different  types  of 
bulk  processing  involved,  and  if  so. 
which  approach  is  superior  in  this 
respect. 

•  Transport  of  plutonium  is  the  point 
in  the  disposition  process  when  the 
material  is  most  vulnerable  to  overt 
armed  attacks  designed  to  steal 
plutonium.  With  sufficient  resources 
devoted  to  security,  however,  high 
levels  of  protection  against  such  overt 
attacks  can  be  provided.  International, 
and  particularly  overseas,  shipments 
would  involve  greater  transportation 
concerns  than  domestic  shipments.  ■'' 

b.  Conclusions  Relating  to  Specific 
Disposition  Options. 

•  The  reactor  options,  homogeneous 
immobilization  '**  options,  and  deep 
borehole  immobilized  emplacement 
option  can  all  meet  the  Spent  Fuel 
Standard.  The  can-in-canister  options 
are  being  refined  to  increase  the 
resistance  to  separation  of  the 
plutonium  cans  from  the  surrounding 
glass,  with  the  goal  of  meeting  the  Spent 
Fuel  Standard.  The  deep  borehole  direct 
emplacement  option  substantially 
exceeds  the  Spent  Fuel  Standard  with 
respect  to  recovery  by  sub-national 
groups,  but  could  be  more  accessible 
and  attractive  for  recovery  by  the  host 
state  than  spent  fuel. 

•  The  reactor  options  have  some 
advantage  over  the  immobilization 
options  writh  respect  to  perceived 
irreversibihty.  in  that  the  plutonium 
would  be  converted  from  weapons- 
grade  to  reactor-grade,  even  though  it  is 
possible  to  produce  nuclear  weapons 
with  both  weapons  and  reactor-grade 
plutonium.  The  immobilization  and 
deep  borehole  options  have  some 
advantage  over  the  reactor  options  in 
avoiding  the  perception  that  they  could 
potentially  encourage  additional 
separation  and  civilian  use  of 
plutonium,  which  itself  poses 
proliferation  risks. 

•  Options  that  result  in  accountable 
"items"  (for  purposes  of  int'rnational 
safeguards)  whose  plutonium  content 
can  be  accurately  measured  (such  as 


"  International  shipments  would  be  involved 
(from  the  United  Sutes  to  Canada)  if  the  CANDU 
option  were  pursued  as  a  result  of  international 
agreements  among  the  U.S.,  Canada,  and  Russia. 
Ch'erseas  shipments  would  be  involved  if  European 
MOX  fuel  fabrication  were  utilized  in  the  interim 
before  a  domestic  MOX  fabrication  facility  were 
completed.  The  Preferred  Ahernative  and  the 
decisions  in  this  ROD  do  not  involve  European 
MOX  fuel  fabrication. 

'"  The  term  "homogeneous  immobilization" 
refers  to  mixing  of  solutions  of  plutonium  and 
either  HLW  or  cesium  in  liquid  form,  followed  by 
solidification  of  the  mixture  in  either  glass  or 
ceramic  matrices.  This  contrasts  with  the  'can-in- 
canister"  variant,  in  which  the  plutonium  and  HLW 
or  cesium  materials  are  never  actually  mixed 
together. 


fuel  assemblies  or  immobilized  cans 
without  fission  products  in  the  "can-in- 
canister"  option)  offer  some  advantage 
in  accounting  to  ensure  that  the  output 
plutonium  matches  the  input  plutonium 
from  the  process.  Other  options  (such  as 
homogeneous  immobilization  or 
immobilized  emplacement  in  deep 
boreholes)  would  require  greater 
reliance  on  containment  and 
surveillance  to  provide  assurance  that 
no  material  was  stolen  or  diverted — but 
in  some  cases  could  involve  simpler 
processing,  easing  the  task  of  providing 
such  assurance. 

•  The  principal  uncertainty  with 
respect  to  using  excess  weapons 
plutonium  as  MOX  in  U.S.  LWRs  relates 
to  the  potential  difficulty  of  gaining 
pohtical  and  regulatory  approvals  for 
the  various  operations  required. 

•  Compared  to  the  LWR  option,  the 
CANDU  option  would  involve  more 
transport  and  more  safeguarding  issues 
at  the  reactor  sites  themselves  (because 
of  the  small  size  of  the  CANDU  fuel 
bundles  and  the  on-line  refueling  of  the 
CANDU  reactors).  Demonstrating  the 
use  of  MOX  in  CANDU  reactors  bv 
carrying  out  this  option  for  excess 
weapons  plutonium  disposition  could 
somewhat  detract  from  U.S.  efforts  to 
convince  nations  operating  CANDU 
reactors  in  regions  of  proliferation 
concern  not  to  pursue  MOX  fuel  cycles, 
but  these  nations  are  likely  to  base  their 
fuel  cycle  decisions  primarily  on  factors 
independent  of  disposition  of  this 
material.  Disposing  of  excess  weapons 
plutonium  in  another  country  long 
identified  with  disarmament  could'have 
significant  symbolic  advantages, 
particularly  if  carried  out  in  parallel 
with  Russia.  Disposition  of  Russian 
plutonium  in  CANDU  reactors, 
however,  would  require  resolving 
additional  transportation  issues  and 
additional  questions  relating  to  the 
hkely  Russian  desire  for  compensation 
for  the  energy  value  of  the  plutonium. 

•  The  immobilization  options  have 
the  potential  to  be  implemented  more 
quickly  than  the  reactor  options.  They 
face  somewhat  less  political  uncertainty 
but  somewhat  more  technical 
uncertainty  than  the  reactor  options. 

•  The  likelihood  of  very  long  delays 
in  gaining  approval  for  siting  and 
construction  of  deep  borehole  sites 
represents  a  very  serious  arms  reduction 
and  nonproliferation  disadvantage  of 
the  borehole  option,  in  either  of  its 
variants.  While  the  deep  borehole 
direct-emplacement  option  requires 
substantially  less  bulk  processing  than 
the  other  disposition  options,  that 
option  may  not  meet  the  Spent  Fuel 
Standard  for  retrievabifity  by  the  host 
state,  as  mentioned  above.  Any  potential 
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advantage  from  the  reduced  processing 
is  small  compared  to  the  large  timing 
uncertainty  and  the  potential 
retrievability  disadvantage. 

•  Similarly,  the  electrometallurgical 
treatment  option,  because  it  is  less 
developed  than  the  other 
immobilization  options,  involves  more 
uncertainty  in  when  it  could  be 
implemented,  which  represents  a 
significant  arms  reduction  and 
nonproliferation  disadvantage.  It  does 
not  appear  to  have  major  compensating 
advantages  compared  to  the  other 
immobilization  options. 

•  The  "can-in-canister" 
immobilization  options  have  a  timing 
advantage  over  the  homogeneous 
immobilization  options,  in  that,  by 
potentially  relying  on  existing  facilities, 
they  could  begin  several  years  sooner. 
As  noted  above,  however,  modified 
systems  intended  to  allow  this  option  to 
meet  the  Spent  Fuel  Standard  are  still 
being  designed. 

C.  Comments  on  the  S&-D  Final  PEIS 

After  issuing  the  Final  PEIS,  DOE 
received  approximately  100  letters  from 
organizations  and  individuals 
commenting  on  the  alternatives 
addressed  in  the  PEIS.  Many  of  these 
letters  expressed  opposition  to  the  MOX 
fuel  approach  for  surplus  plutonium 
disposition.  The  major  concern  raised  in 
these  letters  was  the  contention  that  the 
use  of  MOX  fuel  is  associated  with 
proliferation  risk  as  well  as  additional 
delays,  costs,  and  safety  and 
environmental  risks.  One  of  these  letters 
was  from  a  coalition  of  14  national 
organizations  recommending  that  the 
Department  decide  to  utilize 
immobilization  for  the  disposition  of  all 
surplus  plutonium  and  that  MOX  be 
retained  for  use,  if  at  all.  only  as  an 
"insurance  policy"  if  immobilization 
should  prove  infeasible.  Several  of  those 
14  organizations  also  wrote  separately 
making  similar  points.  Conversely, 
many  of  the  letters  provided  comments 
in  support  of  the  use  of  MOX  fuel  and/ 
or  a  dual  path,  while  a  few  expressed 
opposition  to  the  immobilization 
alternatives. 

Seven  of  the  letters  received  suggested 
the  use  of  disposition  approaches  that 
were  not  analyzed  in  the  PEIS.  Three  of 
these  approaches  (dropping  plutonium 
into  volcanoes,  burning  it  in  the  sea  at 
the  base  of  a  volcano,  and  storing  it  in 
large  granite  or  marble  structures)  are 
similar  to  options  that  were  either 
considered  (but  found  to  be 
unreasonable)  in  a  screening  process 
that  preceded  the  PEIS.  or  were 
addressed  in  the  PEIS  Comment 
Response  Document.  These  approaches 
were  considered  to  be  potentially 


damaging  to  the  environment,  among 
other  things,  and  were  therefore 
dismissed  as  unreasonable.  Three  other 
alternatives  (plasma  technology,  binding 
and  neutralizing  plutonium  with  a  new 
organic  material,  and  use  in  rocket 
engines)  recommended  in  these  letters 
would  require  a  substantial  amount  of 
development  and  could  not  be 
accomplished  in  the  same  time  frame  as 
alternatives  analyzed  in  the  PEIS.  One 
commentor  suggested  adding  the 
plutonium  to  the  radioactive  sludge 
being  stored  at  Hanford  for  eventual 
disposal.  The  Department  views  this  as 
unreasonable  because  of  delays  and 
increased  costs  that  would  be  incurred 
in  the  program  to  manage  the  wastes  in 
the  Hanford  tanks.  One  commentor  was 
opposed  to  the  utilization  of  Hanford"s 
Fuels  and  Materials  Examination 
Facilitv  for  MOX  fuel  fabrication  and 
the  Fast  Flux  Test  Facility  for  MOX  fuel 
burning. 

All  of  the  issues  raised  in  these  letters 
are  covered  in  the  body  of  the  Final 
PEIS,  in  the  Comment  Response 
Document,  the  Summarv  Report  of  the 
Screening  Process  (DOE'.'MD-0002, 
March  19,  1995),  the  Technical 
Summary  Report  for  Surplus  Weapons- 
Usable  Plutonium  Disposition,  or  the 
Nonproliferation  and  Arms  Control 
Assessment  of  Weapons-Usable  Fissile 
Material  Storage  and  Plutonium 
Disposition  Alternatives,  which  have 
each  been  considered  in  reaching  this 
ROD. 

The  Department's  decision  for  surplus 
plutonium  disposition  is  to  pursue  both 
the  existing  LWR  (MOX  fuel)  and 
immobilization  approaches.  DOE 
recognizes  that  the  estimated  life-cycle 
cost  of  immobilization  alone  would  be 
less  than  that  of  the  hybrid  approach 
(pursuing  both),  but  the  additional 
expense  would  be  warranted  by  the 
increased  flexibility  should  one  of  the 
approaches  ultimately  fail,  and  the 
increased  ability  to  influence  Russian 
plutonium  disposition  actions.  (The 
lowest  cost  approach  would  be  the  No 
Disposition  Action  alternative;  however, 
as  noted  in  section  III.F,  above,  that 
option  would  not  satisfy  the  purpose 
and  need  for  this  program.)  DOE  also 
recognizes  that  analyses  in  the  PEIS 
indicated  that,  for  normal  operation,  the 
environmental  and  health  impacts 
would  be  somewhat  lower  for 
immobilization,  although,  with  the 
exception  of  waste  generation,  impacts 
for  the  preferred,  immobilization,  and 
existing  LWR  (MOX)  alternatives  would 
be  essentially  comparable  (see  prior 
discussion). 

Potential  latent  cancer  fatahties  for 
members  of  the  public  under  the  MOX 
approach  would  be  significantly  higher 


than  under  the  immobilization  approach 
only  under  highly  unlikely  facilitv 
accident  scenarios;  the  risk  (taking  into 
account  accident  probabilities)  to  the 
public  of  latent  cancer  fatalities  from 
accidents  would  be  fairly  low  for  both 
approaches. 

From  the  nonproliferation  standpoint. 
results  of  the  Nonproliferation  and 
Arms  Control  Assessment  of  Weapons- 
Usable  Fissile  Material  Storage  and 
Plutonium  Disposition  Alternatives  (see 
section  IV. B)  indicated  that  each  of  the 
options  under  consideration  for 
plutonium  disposition  has  its  own 
advantages  and  disadvantages,  and  each 
can  potentially  provide  high  levels  of 
security  and  safeguards  for  nuclear 
materials  during  the  disposition 
process,  mitigating  the  risk  of  theft  of 
nuclear  materials.  Initial  processing  of 
plutonium  pits  and  other  forms  is 
among  the  most  proliferation-sensitive 
stages  of  the  disposition  process,  but  is 
largely  common  to  all  the  options. 
.•\lthough  the  .^s,sessment  also 
concluded  that  none  of  the  approaches 
is  clearly  superior  to  the  others,  both  the 
Nonproliferation  Assessment  and  a 
letter  from  the  Secretary  of  Energy 
Advisorv  Board  Task  Force  on  the  Non- 
proliferation  and  Arms  Control 
Implications  of  Weapons-Usable  Fissile 
Materials  Disposition  Alternatives 
(included  as  .Appendix  B  to  the 
Nonproliferation  Assessment) 
concluded  that  the  hybrid  approach 
(both  reactors/MOX  and 
immobilization)  is  preferable  because  of 
uncertainties  in  each  approach  and 
because  it  would  minimize  potential 
delays  should  problems  develop  with 
either  approach.  Numerous  comment 
letters  have  made  similar  points. 

One  such  letter  was  received  from  five 
individuals  who  were  the  U.S. 
participants  on  the  US  -Russian 
Independent  Scientific  Commission  on 
Disposition  of  Excess  Weapons 
Plutonium.  This  letter  supported  the 
dual-track  approach  on  the  grounds  that 
"ruling  out  reactors  and  thus  depending 
solely  on  vitrification  as  the  only 
approach  to  plutonium  disposition  that 
might  be  implementable  anytime  soon, 
would  have  far  bigger  nonproliferation 
liabilities  then  would  the  two-track 
approach  "  These  commentors  argued 
that  designating  only  immobilization  as 
the  preferred  approach,  with  .MOX  as  a 
back-up.  would  have  essentially  all  the 
nonproliferation  and  arms  reduction 
liabilities  of  a  one-track  approach, 
which  would  weaken  the  U.S.  position 
and  have  severe  consequences  for  the 
likely  success  of  programs  to  carr>-  out 
permanent  disposition  of  weapons 
plutonium  in  Russia,  and  therefore 
jeopardize  the  success  of  programs  to 
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carry  out  U.S.  disposition.  These 
commentors  stated  that  without  the 
dual-track  approach,  the  ITS.  will  lose 
any  leverage  it  might  have  over  the 
conditions  and  safeguards 
accompanying  the  use  of  Russian 
plutonium  in  their  reactors.  Thev  also 
pointed  out  that  pursuing  both  the  MOX 
option  and  immobilization  in  the  U.S. 
may  be  the  best  way  to  convince  Russia, 
which  currently  favors  converting  its 
own  plutonium  to  MOX  fuel,  of  the 
value  of  immobilization  for  a  portion  of 
its  excess  plutonium.  These 
commentors  argued  that  the  dual-track 
approach  would  not  undermine  U.S. 
nonproliferation  policy,  would  not 
increase  the  risk  of  nuclear  theft  and 
terrorism,  and  would  not  lead  to  a  new 
domestic  plutonium  recycle  industry 
since  it  would  not  significantly  affect 
the  huge  economic  barriers  to  using 
MOX  fuel  on  a  commercial  basis. 

Two  commentors  expressed 
opposition  to  plutonium  recycling 
(reprocessing),  citing  the  Final  Generic 
Environmental  Statement  on  the  Use  of 
Recycle  Plutonium  in  Mixed  Oxide  Fuel 
in  Light  Water  Ciooled  Reactors 
(GESMOl.  NURI-:(>-0002.  which  was 
issued  by  the  NRC  in  1976.  and 
President  Carter's  decision  to  ban 
plutonium  recycling.  DOE  notes  that 
phitonium  recvchng  is  not  part  of  the 
plutonium  disposition  pruiiram  or  the 
dwjsions  in  this  ROD.  on  the  contrary, 
this  ROD  includes  conditions  on  the  use 
of  MOX  fuel  that  are  intended  to 
prevent  the  use  of  recycled  plutonium. 

The  use  of  MOX  fuel  in  existing 
reactors  would  be  undertaken  in  a 
manner  that  is  consistent  with  the 
United  Slates'  policy  objective  on  the 
irreversibility  of  the  nuclear 
disarmam.ent  process  and  the  United 
States'  policy  discouraging  the  use  of 
plutonium  for  (ivil  purposes.  To  this 
end.  implementing  the  MOX  alternative 
would  include  government  ownership 
and  control  of  the  MOX  fuel  fabrication 
facility  at  a  DOE  site,  and  use  of  the 
facility  only  for  the  surplus  plutonium 
disposition  program.  There  would  be  no 
reprocessing  or  subsequent  reuse  of 
spent  MOX  fuel.  The  .MOX  fuel  would 
be  used  in  a  once-through  fuel  cycle  in 
existing  reactors,  with  appropriate 
arrangements,  including  contractual  or 
licensing  provisions,  limiting  use  of 
-MOX  fuel  to  surplus  plutonium 
disposition. 

One  commentor.  who  opposed  MOX 
fuel  use.  urged  DOE  not  to  use  European 
MOX  fuel  fabru.ation  capability  if  the 
.MOX  approach  is  pursued.  In  this  ROD, 
IXDE  has  not  decided  to  use  European 
MOX  hiel  fabrication 


V.  Decisions 

A.  Storage  of  Weapons-Usable  Fissile 
Materials 

Consistent  with  the  Preferred 
Alternative  in  the  S&D  Final  PEIS,  the 
Department  has  decided  to  reduce,  over 
time,  the  number  of  locations  where  the 
various  forms  of  plutonium  are  stored, 
through  a  combination  of  storage 
alternatives  in  conjunction  with  a 
combination  of  disposition  alternatives. 
DOE  will  begin  implementing  this 
decision  by  moving  surplus  plutonium 
from  RFETS  as  soon  as  possible, 
transporting  the  pits  to  Pantex  • 

beginning  in  1997,  and  non-pit 
plutonium  materials  to  SRS  upon 
completion  of  the  expanded  ,*\ctinide 
Packing  and  Storage  Facility  (APSE), 
anticipated  in  2001.  Over  time.  DOE 
will  store  this  plutonium  in  upgraded 
facilities  at  Pantex  and  in  the  expanded 
APSE.  Surplus  and  non-surplus  HEU 
will  be  stored  in  upgraded  facilities  at 
ORR.  Storage  facilities  for  the  surplus 
HEU  will  also  be  modified,  as  needed, 
to  accommodate  international 
inspection  requirements  consistent  with 
the  President's  Nonproliferation  and 
Export  Control  Policy.  Accordingly. 
DOE  has  decided  to  pursue  the 
following  actions  for  storage: 

•  Phase  out  storage  of  all  weapons- 
usable  plutonium  at  RFETS  beginning 
in  1997;  move  pits  to  Pantex,  and  non- 
pit  materials  to  SRS  upon  completion  of 
the  expanded  APSE.  At  Pantex.  DOE 
will  repackage  pits  from  RFETS  in  Zone 
12,  then  place  them  in  existing  storage 
facilities  in  Zone  4,  pending  completion 
of  facility  upgrades  in  Zone  12.  At  SRS, 
DOE  will  expand  the  planned  new 
APSE,  and  move  separated  and 
stabilized  non-pit  plutonium  materials 
from  RFETS  to  the  expanded  APSE 
upon  completion.  The  small  number  of 
pits  currently  at  RFETS  that  are  not  in 
shippable  form  will  be  placed  in  a 
shippable  condition  in  accordance  with 
existing  procedures  prior  to  shipment  to 
Pantex.  Additionally,  some  pits  and 
non-pit  plutonium  materials  from 
RFETS  could  be  used  at  SRS.  LANL. 
and  Lawrence  Livermore  National 
Laboratory  (LLNL)  for  tests  and 
demonstrations  of  aspects  of  disposition 
technologies  (see  disposition  decision, 
below).  All  non-pit  weapons-usable 
plutonium  materials  currently  stored  at 
RFETS  are  surplus. 

The  Department's  decision  to  remove 
plutonium  from  RFETS  is  based  on  the 
cleanup  agreement  among  DOE,  EPA. 
and  the  State  of  Colorado  for  RFETS.  the 
proximity  of  RFETS  to  the  Denver 
metropolitan  area,  and  the  fact  that 
some  of  the  RFETS  plutonium  is 
currently  stored  in  buildings  371  and 


376,  tvvo  of  the  most  vulnerable 
facilities  as  defined  by  and  identified  in 
DOE's  Plutonium  Working  Group 
Report  on  Environmental,  Safety,  and 
Health  Vulnerabilities  Associated  With 
the  Department's  Plutonium  Storage 
(DOE/EH-0414.  November,  1994). 

•  Upgrade  storage  facilities  at  Zone 
12  South  (to  be  completed  by  2004)  at 
Pantex  to  store  those  surplus  pits 
currently  stored  at  Pantex,  and  surplus 
pits  from  RFETS,  pending  disposition. 
Storage  facilities  at  Zone  4  will  continue 
to  be  used  for  these  pits  prior  to, 
completion  of  the  upgrade. 

•  In  accordance  with  the  preferred 
alternative  in  the  Final  Programmatic 
Environmental  Impact  Statement  for 
Stockpile  Stewardship  and  Management 
(Stockpile  Stewardship  and 
Management  PEIS),  store  Strategic 
Reserve  pits  at  Pantex  in  other  upgraded 
facilities  in  Zone  12. 

The  Department's  decision  to 
consolidate  pit  storage  at  Pantex  places 
the  pits  at  a  central  location  where  most 
of  the  pits  already  reside  and  where  the 
expertise  and  infrastructure  are  already 
in  place  to  accommodate  pit  storage.'*^ 
Pantex  has  more  than  40  years  of 
experience  with  the  handling  of  pits. 
Zone  12  facilities  would  be  modified  for 
long-term  storage  of  the  Pantex 
plutonium  inventory  and  the  small 
number  of  pits  transferred  from  RFETS 
and  SRS  for  a  modest  cost  (about  $10 
million  capital  cost).  Pursuant  to  the 
Final  EIS  for  the  Continued  Operation  of 
the  Pantex  Plant  and  Associated  Storage 
of  Nuclear  Weapon  Components  (DOE/ 
EIS— 022,5).  DOE  is  proposing  to 
continue  nuclear  weapons  stockpile 
management  operations  and  related 
activities  at  the  Pantex  Plant,  including 
interim  storage  of  up  to  20,000  pits.-" 
Consequently,  the  storage  of  surplus  pits 
at  Pantex  would  offer  the  opportunity  to 
share  trained  people  and  other 
resources,  and  a  decreased  cost  could  be 
realized  over  other  sites  without  similar 
experience.  Using  the  Pantex  Plant  for 
pit  storage  would  also  involve  the 
lowest  cost  and  the  least  new 
construction  relative  to  other  sites. 

•  Expand  the  planned  APSE  at  SRS 
(Upgrade  Alternative)  to  store  those 
surplus,  non-pit  plutonium  materials 
currently  at  SRS  and  surplus  non-pit 
plutonium  materials  from  RFETS, 
pending  disposition  (see  disposition 
decision,  below).  DOE  analyzed  the 


'■'A  smdll  number  nt  research  ami  development 
pit.<i  located  at  RFETS  that  have  been  and  will 
continue  to  be  packaged  an<i  returned  to  L.^NL  and 
I.LNL  ,irc  outside  the  scope  of  the  S&D  PEIS  and 
this  ROU. 

2" The  pits  that  are  to  be  moved  to  Pantex 
pursuant  to  this  ROD  fall  within  the  20.000  pit 
limit. 
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potential  impacts  of  constructing  and 
operating  the  APSF  in  the  Final 
Environmental  Impact  Statement, 
Interim  Management  of  Nuclear 
Materials  (DOE/EIS-0220)  and 
announced  the  decision  to  build  the 
facility  in  the  associated  ROD  (60  PR 
65300',  December  19.  1995).  DOE. 
pursuant  to  the  decisions  announced 
here  to  store  surplus  non-pit  plutonium 
at  SRS.  will  likely  design  and  build  the 
APSF  and  the  expanded  space  to 
accommodate  the  RFETS  material  as 
one  building, -I  which  DOE  plans  to 
complete  in  2001.  The  RFTITS  surplus 
non-pit  plutonium  materials-  will  be 
moved  to  SRS  after  stabilization  is 
performed  at  RFETS  under  corrective 
actions  in  response  to  Defense  Nuclear 
Facilities  Safety  Board  Recommendation 
94-1;  and  after  the  material  is  packaged 
in  DOE-approved  storage  and  shipping 
containers  pursuant  to  existing 
procedures.  The  surplus  plutonium 
already  on-site  at  SRS  and  the 
movement  of  separated  and  stabilized 
non-pit  plutonium  from  RFETS  would 
result  in  the  storage  of  a  maximum  of  10 
metric  tons  of  surplus  plutonium  in  the 
new.  expanded  APSF  at  SRS.  In 
addition,  shipment  of  the  non-pit 
plutonium  from  RFETS  to  SRS.  after 
stabilization,  would  onlv  be 
implemented  if  the  subsequent  ROD  for 
a  plutonium  disposition  site  (see 
Section  V.B..  below)  calls  for 
immobilization  of  plutonium  at  SRS. 
Placement  of  surplus,  non-pit 
plutonium  materials  in  a  new  storage 
facility  at  SRS  will  allow  utilization  of 
existing  expertise  and  plutonium 
handling  capabilities  in  a  location 
where  disposition  activities  could  occur 
(see  disposition  decision,  below).  The 
decision  to  store  non-pit  plutonium 
from  RFETS  at  SRS  places  most  non-pit 
material  at  a  plutonium-competent  site 
with  the  most  modern,  state-of-the-art 
storage  and  processing  facilities,  and  at 
a  site  with  the  only  remaining  large- 
scale  chemical  separation  and 
processing  capability  in  the  DOE 


"  Building  the  .\PSF  in  this  way.  rather  than  as 
originally  configured  plus  an  expansion,  will  not 
increase  the  potential  impacts  of  constnirting  and 
operating  the  facility  bevond  those  analyzed  in  the 
.S&D  Final  PELS  in  coniunction  with  the  analyses  in 
the  Final  Environmental  Impact  Statement.  Interim 
Management  of  Nuclear  Materials. 

--This  decision  does  not  include  residues  at 
RFETS  that  are  Jess  than  SO-percent  plutonium  by 
weight,  or  scrub  alloys.  The  management  and 
disposition  of  those  materials  has  been  or  is  being 
considered  in  separate  NEP.^  reviews.  See 
Environmental  Assessment  for  Solid  Residue 
Treatment.  Repacl.aging.  and  Storage  (DOE'E.'K- 
1120.  April  1996);  Notice  of  Intent  to  Prepare  an  EIS 
on  the  Management  of  Certain  Plutonium  Residues 
and  Scrub  Alloy  Stored  at  the  Rocky  Flats 
Environmental  Technology  Site  (61  FR  58866. 
November  r  .  1996). 


complex.-'  Pits  currently  located  at  SRS 
will  be  moved  to  Pant  ex  for  storage 
consistent  with  the  Preferred 
Alternative  in  the  Stockpile 
Stewardship  and  Management  PEIS 
There  are  no  strategic  non-pit  materials 
currently  located  at  SRS, 

•  Continue  current  storage  (No 
.Action)  of  surplus  plutonium  at  Hanford 
and  INEL.  pending  disposition  (or 
movement  to  lag  storage  -■"  at  disposition 
facilities  when  selected),-'  This  action 
will  allow  surplus  plutonium  to  remain 
at  the  sites  with  existing  expertise  and 
plutonium  handling  capabilities,  and 
where  potential  disposition  activities 
could  occur  (see  disposition  decision, 
below).  There  are  no  non-surplus 
weapons-u.sable  plutonium  materials 
currently  stored  at  either  site. 

•  Continue  current  storage  (No 
Action)  of  plutonuim  at  LANL.  pending 
disposition  (or  movement  to  lag  storage 
at  the  disposition  facilities).  This 
plutonium  will  be  stored  in  stabilized 
form  with  the  non-surplus  plutonium  in 
the  upgraded  Nuclear  Material  Storage 
Facility  pursuant  to  the  No  .Action 
alternative  for  the  site. 

•  Take  No  Action  at  the  NTS.  DOE 
will  not  introduce  plutonium  to  sites 
that  do  not  currently  have  plutonium  in 
storage. 

•  Upgrade  storage  facilities  at  the  Y- 
12  Plant  (Y-12)  (to  be  completed  bv 
2004  or  earlier)  at  ORR  to  store  non- 
surplus  HEU  and  surplus  HEU  pending 
disposition.  Existing  storage  facilities  at 
Y-12  will  be  modified  to  meet  natural 
phenomena  requirements,  as 
documented  in  Natural  Phenomena 
Upgrade  of  the  Downsized/Consolidated 
Oak  Ridge  Uranium/Lithium  Plant 
Facilities  (Y/EN-5080,  1994),  Storage 
facilities  will  be  consolidated,  and  the 
storage  footprint  will  be  reduced,  as 
surplus  HEU  is  dispositioned  and 
blended  to  low-enriched  uranium. 
pursuant  to  the  ROD  for  the  Disposition 
of  Surplus  Highly  Enriched  Uranium 
Final  Environmental  Impact  Statement 
(61  FR  40619.  August  5.  1996). 
Consistent  with  the  Preferred 


-SRS  IS  one  of  the  preferred  candidate  sites  for 
plutonium  disposition  facilities,  including  the 
potential  for  the  early  start  of  disposition  bv 
immobilization  using  the  can-in-canister  option  at 
the  DWPF, 

•^1-ag  storage  is  temporary  storage  at  the 
applicable  disposition  facility. 

-'[.awrence  Livermore  National  IjboratoiT' 
(LLNL)  currently  stores  0,3  metric  tons  of 
plutonium.  which  are  primarily  research  and 
development  and  operational  feedstock  materials 
not  surplus  to  government  needs.  Adequate  storage 
facilities  for  this  material  currently  exist  at  LLNL, 
where  it  will  be  stored  and  used  for  research  and 
development  activities.  None  of  the  plutonium 
stored  at  LLNL  falls  within  the  scope  of  the 
disposition  alternatives  in  the  S&D  Final  PEIS  or 
the  disposition  decisions  in  this  ROD, 


Alternative  in  the  Stockpile 
Stewardship  and  Management  PEIS. 
HEU  strategic  reserves  will  be  stored  at 
the  Y-12  Plant. 

"?  Plutonium  Disposition 

Consistent  with  the  Preferred 
Alternative  in  the  S&D  Final  PEIS.  DOE 
has  decided  to  pursue  a  strategy  for 
plutonium  disposition  that  allows  for 
immobilization  of  surplus  weapons 
plutonium  in  glass  or  ceramic  forms  and 
burning  of  the  surplus  plutonium  as 
mixed  oxide  fuel  (MOX)  in  existing 
reactors.  The  decision  to  pursue 
disposition  of  the  surplus  plutonium 
using  these  approaches  is  supported  bv 
the  analyses  in  the  Disposition 
Technical  Summary  Report  (section 
IV. A. 2  above)  and  the  Nonproliferation 
Assessment  (section  IV, B  above),  as  well 
as  the  S&D  Final  PEIS,  The  results  of 
additional  technology  development  and 
demonstrations,  site-specific 
environmental  review,  detailed  cost 
proposals,  nonp-   'iferation 
considerations,  and  negotiations  with 
Russia  and  other  nations  will  ultimatelv 
determine  the  timing  and  extent  to 
which  MOX  as  well  as  imimobilization 
is  deployed.  These  efforts  will  provide 
the  basis  and  flexibility  for  the  United 
States  to  initiate  disposition  efforts 
either  multilaterallv  or  bilaterallv 
through  negotiations  with  other  nations, 
or  unilaterally  as  an  example  to  Russia 
and  other  nations. 

Pursuant  to  this  decision,  the  United 
States  policy  not  to  encourage  the  civil 
use  of  plutonium  and,  accordingly,  not 
to  itsell  engage  in  plutonium 
reproc:essing  for  either  nuclear  power  or 
nuclear  explosive  purposes,  does  not 
change.  Although  under  this  decision 
some  plutonium  may  ultimatelv  be 
burned  in  existing  reactors,  extensive 
measures  will  be  pursued  (see  below)  to 
ensure  that  federal  support  for  this 
unique  disposition  mission  does  not 
encourage  other  civil  uses  of  plutonium 
or  plutonium  reprocessing.  The  United 
States  will  maintain  its  commitments 
regarding  the  use  of  plutonium  in  civil 
nuclear  programs  in  western  Europe  and 
Japan. 

The  Disposition  Technical  Summary 
Report  (section  I\'  A,2  above)  concluded 
that  the  lowest  cost  option  for 
plutonium  disposition  would  be 
immobilization  using  the  can-in-canister 
variant  and  existing  facilities  to  the 
maximum  extent  possible,  with  a  net 
life-cycle  cost  of  about  Si  8  billion.  The 
Disposition  Technical  Summary  Report 
also  estimated  that  the  net  life-cvcle  cost 
of  the  hvbrid  immobilization/MOX 
approach  would  be  about  S2,2  billion. 
The  additional  expense  of  pursuing  the 
hybrid  approach  would  be  warranted  bv 
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the  increased  flexibility  it  would 
provide,  as  noted  in  the 
Nonproliferation  Assessment,  to  ensure 
that  plutonium  disposition  could  be 
initiated  promptly  should  one  of  the 
approaches  ultimately  fail  or  be 
delayed.  Establishing  the  means  for 
expeditious  plutonium  disposition  will 
also  help  provide  the  basis  for  an 
international  cooperative  effort  that  can 
result  in  reciprocal,  irreversible 
plutonium  disposition  actions  by 
Russia.  This  disposition  strategy  signals 
a  strong  U.S.  commitment  to  reducing 
its  stockpile  of  surplus  plutonium, 
thereby  effectively  meeting  the  purpose 
of  and  need  for  the  Proposed  Action. 

To  accomplish  the  plutonium 
disposition  mission.  DOE  will  use.  to 
the  extent  practical,  new  as  well  as 
modified  existing  buildings  and 
facilities  for  portions  of  the  disposition 
mission.  EXDE  will  analyze  ajid  compare 
existing  and  new  buildings  and 
facilities,  and  technology  variations,  in 
a  subsequent,  site-specific  EIS.  In 
addition,  all  disposition  facilities  will 
be  designed  or  modified,  as  needed,  to 
accommodate  international  inspection 
requirements  consistent  with  the 
President's  Nonproliferation  and  Export 
Control  Policy.  Accordingly.  DOE  has 
decided  to  pursue  the  following  strategy 
and  supporting  actions  for  plutonium 
disposition: 

•  Immobilize  plutonium  materials 
using  vitrification  or  ceramic 
immobilization  at  either  Hanford  or 
SRS.  in  new  or  existing  facilities. 
Immobilization  could  be  used  for  pure 
or  impure  forms  of  plutonium.  In  the 
subsequent  EIS  (referenced  above),  DOE 
anticipates  that  the  preferred  alternative 
for  vitrification  or  ceramic 
immobilization  will  include  the  can-in- 
canister  variant,  utilizing  the  existing 
HLVV  and  the  DWPF  at  SRS  (see  below). 
Alternatively,  new  immobilization 
facilities  could  be  built  at  Hanford  or 
SRS.  The  immobilized  material  would 
be  disposed  of  in  a  geologic  repository. 
Pursuant  to  appropriate  NEP.A  review. 
DOE  will  continue  the  research  and 
development  leading  to  the 
demon.stration  of  the  can-in-canister 
variant  at  the  DWPF  using  surplus 
plutonium  and  the  development  of 
vitrification  and  ceramic  formulations. 

•  Convert  surplus  plutonium 
materials  into  mixed  oxide  (MOX)  fuel 
for  use  in  existing  reactors.  Pure  surplus 
plutonium  materials  including  pits, 
pure  metal,  and  oxides  could  be 
converted  without  extensive  processing 
into  MOX  fuel  for  use  in  existing 
commercial  reactors.  Other,  already 
separated  forms  of  surplus  plutonium 
would  require  additional  purification. 
(This  purification  would  not  involve 


reprocessing  of  spent  nuclear  fuel.)  The 
Government-produced  MOX  fuel  (from 
plutonium  declared  surplus  to  defense 
needs)  would  be  used  in  existing  LWRs 
with  a  once-through  fuel  cycle,  with  no 
reprocessing  or  subsequent  reuse  of  the 
spent  fuel.  In  addition.  DOE  will 
explore  appropriate  contractual  limits  to 
ensure  that  any  reactor  license 
modification  for  use  of  the  MOX  fuel  is 
limited  to  governmental  purposes 
involving  the  disposition  of  surplus, 
weapons-usable  plutonium.  so  as  to 
discourage  general  civil  use  of 
plutonium-based  fuel.  The  spent  MOX 
fuel  would  be  disposed  of  in  a  geologic 
repository.  If  partially  completed  LVVRs 
were  to  be  completed  by  other  parties, 
they  would  be  considered  for  this 
mission.  The  MOX  fuel  would  be 
fabricated  in  a  domestic,  government- 
owned  facilitv  at  one  of  four  DOE  sites 
(SRS,  Hanford,  INEL.  or  Pantex). 

The  Department  reserves  as  an  option 
the  potential  use  of  some  MOX  fuel  in 
CANDU  reactors  in  Canada  in  the  event 
that  a  muhilateral  agreement  to  deploy 
this  option  is  negotiated  among  Russia, 
Canada,  and  the  United  States.  DOE  will 
engage  in  a  test  and  demonstration 
program  for  CANDU  MOX  fuel 
consistent  with  ongoing  and  potential 
future  cooperative  efforts  with  Russia 
and  Canada. 

The  test  and  demonstration  activities 
could  occur  at  LANL  and  at  sites  in 
Canada,  potentially  beginning  in  1997, 
and  will  be  based  on  appropriate  NEPA 
review.  Fabrication  of  MOX  fuel  for 
CANDU  reactors  would  occur  in  a  DOE 
facility,  as  would  be  true  in  the  case  of 
domestic  LVVRs.  Strict  security  and 
safeguards  would  be  employed  in  the 
fabrication  and  transport  of  MOX  fuel  to 
CANDU  reactors,  as  well  as  domestic 
reactors.  Whether,  and  the  extent  to 
which,  the  CANDU  option  is 
implemented  will  depend  on  multi- 
national agreements  and  the  results  of 
the  test  and  demonstration  activities. 

Due  to  technology,  complexity, 
timing,  cost,  and  other  factors  that 
would  be  involved  in  purifying  certain 
plutonium  materials  to  make  them 
suitable  for  potential  use  in  MOX  fuel. 
approximately  30  percent  of  the  total 
quantity  of  plutonium  that  has  been  or 
may  be  declared  surplus  to  defense 
needs  would  require  extensive 
purification  for  use  in  MOX  fuel,  and 
therefore  will  likely  be  immobilized.  Of 
the  plutonium  that  is  currently  surplus, 
DOE  will  immobilize  at  least  8  metric 
tons  that  it  has  determined  are  not 
suitable  for  use  in  MOX  fuel.^f-  DOE 


reserves  the  option  of  using  the 
immobilization  approach  for  all  of  the 
surplus  plutonium. 

The  timing  and  extent  to  which  either 
option  is  ultimately  utilized  will 
depend  on  the  results  of  international 
agreements,  future  technology 
development  and  demonstrations,  site- 
specific  environmental  review,  detailed 
cost  proposals,  and  negotiations  with 
Russia  and  other  nations.  In  the  event 
both  technologies  are  utilized,  because 
the  time  required  for  plutonium 
disposition  using  reactors  would  be 
longer  than  that  for  immobilization,  it  is 
probable  that  some  surplus  plutonium 
would  be  immobilized  initially,  prior  to 
completion  of  reactor  irradiation  for 
other  surplus  plutonium. 
Implementation  of  this  strategy  will 
involve  some  or  all  of  the  following 
supporting  actions: 

•  Construct  and  operate  a  plutonium 
vitrification  facility  or  ceramic 
immobilization  facility  at  either  Hanford 
or  SRS,  DOE  will  analyze  alternative 
locations  at  these  two  sites  for 
constructing  new  buildings  or  using 
modified  existing  buildings  in 
subsequent,  site-specific  NEPA  review. 
SRS  has  existing  facilities  (the  DWPF) 
and  infrastructure  to  support  an 
immobilization  mission,  and  at  Hanford, 
DOE  has  proposed  constructing  and 
operating  immobilization  facilities  for 
the  wastes  in  Hanford  tanks.  -''  DOE  will 
not  create  new  infrastructure  for 
immobilizing  plutonium  with  HLVV  or 
cesium  at  INEL,  NTS,  ORR,  or  Pantex. 
Due  to  the  substantial  timing  and  cost 
advantages  associated  with  the  can-in- 
canister  option,  as  discussed  in  the 
Technical  Summary  Report  For  Surplus 
Weapons-Usable  Plutonium  Disposition 
and  summarized  in  section  IV. A. 2. 
above,  DOE  anticipates  that  the 
proposed  action  for  immobilization  in 
the  follow-on  plutonium  disposition  EIS 
will  include  the  use  of  the  can-in- 
canister  option  at  the  DWPF  at  SRS  for 
immobilizing  a  portion  of  the  surplus, 
non-pit  plutonium  material.  -"■ 


^"The  S4D  Final  PEIS.  for  purpo.ses  of  analysis 
of  impaas  of  the  preferred  alternative  (using  both 
reactors  and  immobilization),  assumed  that  about 


30  percent  (approximately  1 7  MTl  of  the  surplus 
plutonium  materials  might  be  immobilized  because 
they  are  impure,  DOE's  decision  here  that 
immobilization  will  be  used  for  at  least  8  MT 
currently  located  at  SRS  and  RFETS  is  based  on 
DOE's  current  assessment  that  that  quantity  of 
material  is  so  low  in  quality  that  its  purification  for 
use  in  MOX  fuel  would  not  be  cost-effective.  This 
decision  does  not  preclude  immobilizing  ail  of  the 
surplus  plutonium.  but  it  does  preclude  using  the 
MOX/reactor  approach  for  all  of  the  material 

"See  Final  Environmental  Impact  Statement  for 
the  Tank  Waste  Remediation  System,  Hanford  Site. 
Richland,  Washington  (DOE/E1,S-0189.  August 
1996);  ROD  expected  early  in  1997. 

»DOE  expects  to  issue  a  Notice  of  Intent  to 
prepare  the  follow-on  EIS  shortly  following  this 
ROD.  Reasonable  alternatives  for  the  proposed 
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•  Construct  and  operate  a  plutonium 
conversion  facility  for  non-pit 
plutonium  materials  at  either  Hanford 
or  SRS.  DOE  will  collocate  the 
plutonium  conversion  facility  with  the 
vitrification  or  ceramic  immobilization 
facility  discussed  above.  In  subsequent, 
site-specific  NEPA  review.  DOE  will 
analyze  alternative  locations  at  Hanford 
and  SRS  for  constructing  new  buildings 
or  using  modified  existing  buildings  for 
the  plutonium  conversion  facilitv. 

•  Construct  and  operate  a  pit 
disassembly/conversion  facilitv  at 
Hanford.  INEL,  Pantex.  or  SRS'(only  one 
site).  DOE  will  not  introduce  plutonium 
to  sites  that  do  not  currently  have 
plutonium  in  storage.  Therefore,  two 
sites  analyzed  in  the  S&D  PEIS.  NTS 
and  ORR.  will  not  be  considered  further 
for  plutonium  disposition  activities. 
DOE  will  analvze  alternative  locations 
at  Hanford.  INEL.  Pantex.  and  SRS  for 
constructing  new  buildings  or  using 
modified  existing  buildings  in 
subsequent,  site-specific  NEPA  review. 
Based  on  appropriate  NEPA  review, 
DOE  anticipates  demonstrating  the 
Advanced  Recovery  and  Integrated 
Extraction  System  (ARIES)  concept  at 
LANL  for  pit  disassembly/conversion 
beginning  in  fiscal  year  1997. 

•  Construct  and  operate  a  domestic, 
government-owned,  limited-purpose 
MOX  fuel  fabrication  facility  at  Hanford, 
INEL,  Pantex.  or  SRS  (only  one  site).  As 
noted  above.  NTS  and  ORR  will  not  be 
considered  further  for  plutonium 
disposition  activities.  In  follow-on 
NEPA  review.  DOE  will  aiial\ze 
alternative  locations  at  Hanford,  INEL, 
Pantex,  and  SRS.  for  constructing  new 
buildings  or  using  modified  existing 
buildings  The  MOX  fuel  fabrication 
facility  will  serve  only  the  limited 
mission  of  fabricating  MOX  fuel  from 
plutonium  declared  surplus  to  U.S. 
defense  needs,  with  shut-down  and 
decontamination  and  decommissioning 
of  the  facility  upon  completion  of  this 
mission.  -" 

DOE's  program  for  surplus  plutonium 
disposition  will  be  subject  to  the  highest 
standards  of  .safeguards  and  securitv  for 
storage,  transportation,  and  processing 


action  will  be  considered  in  the  follow-on 

disposition  EIS- 

■^nOE  siipporls  exiernal  regulation  of  its 
('.icilitips.  and  in  the  Report  of  Department  of  Energv 
Working  Group  on  Extern.il  Regulation  (DOE/l.'F- 
0001,  December  1996).  DOE  proposeci  to  seek 
legislation  that  would  generally  require  N'RC 
licenses  for  new  DOE  facilities  Therefore.  DOE 
anticipates  seeking  an  NRC  licen.se  for  the  MO.X 
fuel  Idbrication  facility,  which  would  be  limited  to 
a  license  to  fabricate  MOX  fuel  from  plutonium 
declared  surplus  to  defen.se  needs.  DOE  may  also 
seek  legislation  that  would  by  statute  limit  the  MOX 
fuel  fabrication  facility  to  disposition  of  surplus 
plutonium. 


(particularly  during  operations  that 
involve  the  greatest  proliferation 
vulnerability,  such  as  during  MOX  fuel 
preparation  and  transportation),  and 
will  include  International  Atomic 
Energy  Agency  verification  as 
appropriate.  Transportation  of  all 
plutonium-bearing  materinls  under  this 
program,  including  the  transportation  of 
prepared  MOX  fuel  to  reactors,  will  be 
accomplished  using  the  DOE 
Transportation  Safeguards  Divisions 
"Safe  Secure  Transports"  (SSTs).  which 
affords  these  materials  the  same  level  of 
transportation  safety,  set  uritv.  and 
safeguards  as  is  used  for  nuclear 
weapons. 

Pursuant  to  appropriate  NEPA 
review(s),  DOE  will  continue  research 
and  development  and  engage  in  further 
testing  and  demonstrations  of 
plutonium  disposition  technologies 
which  may  include:  dissolution  of  small 
quantities  of  plutonium  in  both  glass 
and  ceramic:  formulation:  experiments 
with  immobilization  equipment  and 
systems:  fabrication  of  MOX  fuel  pellets 
for  demonstrations  of  reactor  irradiation 
at  INEL:  mechanical  milling  and  mixing 
of  plutonium  and  uranium  feed:  and 
testing  of  shipping  and  storage 
containers  for  certification,  in  addition 
to  the  testing  and  demonstrations 
previously  described  for  the  can-in- 
canister  immobilization  variant,  the 
.\RIES  system,  and  other  plutonium 
processes. 

DOE  has  decided  not  to  pursue 
se\eral  disposition  alternatnes  that 
were  evaluated  in  the  S&D  PEIS:  two 
deep  borehole  alternatives, 
elect rometallurgical  treatment, 
evolutionary  reactors,  and  partially- 
completed  reactors  (unless  they  were 
completed  by  others,  in  which  case  thev 
would  qualify  as  existing  reactors). 
Although  the  deep  borehole  options  are 
technically  attractive,  the  institutional 
uncertainties  associated  with  siting  of 
borehole  facilities  make  timelv 
implementation  of  this  alternative 
unlikely.  To  implement  the  borehole 
alternatives,  new  legislation  and 
regulations,  or  clarification  of  existing 
regulations,  may  be  necessarv.  DOE  has 
decided  not  to  pursue  the 
electrometallurgical  treatment  option  for 
immobilization  because  its  technology 
is  less  mature  than  vitrification  or 
ceramic  immobilization.  ''  DOE  has 
decided  not  to  pursue  evolutionarv 
reactors  or  partially-completed  reactors 
because  they  offer  no  ad\antages  over 
existing  reactors  for  plutonium 


"'  An  evaluation  by  the  National  Research 
Council  in  a  recent  report  (.sec  footnote  12.  above) 
concluded  that  the  electrometallurgical  treatment 
process  is  not  sufficiently  mature  to  provide  a 
reliable  twsis  for  timely  plutonium  disposition. 


disposition  and  would  involve  higher 
costs,  greater  regulators  uncertainties, 
higher  environmental  impacts  from 
construction,  and  less  timelv 
commencement  of  disposition  actions. 

VI  Conclusion 

DOE  has  decided  to  implement  a 
program  to  pro\  ide  for  safe  and  secure 
storage  of  weapons-usable  fissile 
materials  and  for  disposition  of 
vveapons-u,sable  plutonium  that  is 
declared  excess  to  national  sei.urity 
needs  (now  or  in  the  future),  as 
specified  in  the  Preferred  Alternative  in 
the  S&D  Final  PEIS  DOE  will 
consolidate  the  storage  of  weapons- 
usable  plutonium  by  upgrading  and 
expanding  existing  facilities  at  the 
Pantex  Plant  in  Texas  and  SRS  in  South 
Carolina,  continuing  storage  of  surplus 
plutonium  currently  onsite  at  Hanford, 
LA.N'L,  and  INEL  pending  disposition, 
and  continuing  storage  of  weapons- 
usable  HEU  at  DOE'S  Y-12  Plant  in 
Tennessee,  in  upgraded  and.  as  surplus 
HEU  IS  down-blended  under  the  ROD 
for  Disposition  of  Surplus  Highlv 
Enriched  I'ranium  Final  Environmental 
Impact  Statement,  consolidated 
facilities.  DOE  will  provide  for 
disposition  of  surplus  plutonium  by 
pursuing  a  strategy  that  allows:  (1) 
Immobilization  of  surplus  plutonium  for 
disposal  in  a  repository  pursuant  to  the 
Nuclear  Waste  Policy  Act,  and  (2) 
fabrication  of  surplus  plutonium  into 
MOX  fuel,  for  use  m  existing  domestic 
(ommercial  reactors  (and  potentialK 
CANDU  reactors,  depending  on  future 
agreements  with  Russia  and  Canada). 
The  timing  and  extent  to  which  each  of 
these  disposition  technologies  is 
deployed  will  depend  upon  the  results 
of  future  technology  development  and 
demonstrations,  site-spet  ific 
environmental  re\  iew.  detailed  cost 
proposals,  and  the  results  of 
negotiations  with  Russia.  Canada,  and 
other  nations.  This  programmatic 
decision  is  effective  upon  being  made 
public,  in  accordance  with  DOE's 
regulations  implementing  NEPA  (10 
CFR  1021.315).  The  goals  of  this 
program  are  to  support  U.S.  nuclear 
weapons  nonproliferation  policy  by 
reducing  global  stockpiles  of  excess 
fissile  materials  so  that  thev  mav  never 
be  used  in  weapons  again  This  program 
will  demonstrate  the  United  States" 
commit.ment  to  its  nonproliferation 
goals,  as  specified  in  the  Presidents 
N'onpruliferation  and  Export  Control 
Policy  of  1993.  and  provide  an  example 
for  other  nations,  where  sto<:kpiles  of 
surplus  weapons-usable  fissile  materials 
may  be  less  secure  from  potential  theft 
or  diversion  than  those  in  the  United 
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States,  to  encourage  them  to  take  similar 
actions. 

The  det:ision  process  retlerted  in  this 
Notice  comphes  with  the  requirements 
of  the  National  Environmental  Policv 
Act  (42  U.S.C.  1^4321  et  seq.)  and  its 
implementing  regulations  at  40  Cf  R 
Parts  1500-1508'^and  10  CFR  Part  1021. 

Issued  in  Washington.  D.C..  January  14. 
1997 

Hazel  R.  0'L«ary. 

Secretan 

|FR  Dor  97-1355  Filed  1-17-97;  8:45  am] 

BILLING  CODE  6450-01-P 


Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  concerning  the  proposed 
three-year  extension  of  existing  form 
DOE-887.  'Department  of  Energy 
Customer  Surveys." 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  24,  1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Herbert 
T.  Miller,  Office  of  Statistical  Standards. 
EI-73.  Forrestal  Building,  U.S. 
Department  of  Energy.  Washington,  D.C. 
20585,  (Phone  202-425-1 103.  FAX  202- 
42&-1081.  ore-mail 
hmiller@eia.doe.gov) 
FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  should  be 
directed  to  Herbert  Miller  at  the  address 
listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-273)  and  the  Department  of  Energy 
Organization  Act  (Pub  L.  No.  95-91), 
the  Energy  Information  Administration 
is  obliged  to  carry  out  a  central. 
comprehensive,  and  unified  energv  data 
and  information  program  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analvzes.  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 


the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

The  Energy  Information 
Administration,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)),  conducts  a  presurvey 
consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Also.  EIA  will  later 
seek  approval  by  the  Office  of 
Management  and  Budget  (OMB)  for  the 
collections  under  Section  3507(h)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13.  Title  44,  U.S.C,  Chapter 
35). 

On  September  11,  1993.  the  President 
signed  Executive  Order  No.  12862 
aimed  at  "*   *   *  ensuring  the  Federal 
government  provides  the  highest  quality 
service  possible  to  the  American 
people."  The  Order  discusses  survevs  as 
a  means  for  determining  the  kinds  and 
qualities  of  service  desired  by  Federal 
Government  customers  and  for 
determining  satisfaction  levels  for 
existing  services.  These  voluntary 
customer  surveys  will  be  used  to 
ascertain  customer  satisfaction  with  the 
Department  of  Energy  in  terms  of 
services  and  products.  Respondents  will 
be  individuals  and  organizations  that 
are  the  recipients  of  the  Department's 
services  and  products.  Previous " 
customer  surveys  have  provided  useful 
information  to  the  Department  for 
assessing  how  well  the  Department  is 
delivering  its  services  and  products  and 
for  making  improvements.  The  results 
are  used  internally  and  summaries  are 
provided  to  the  Office  of  Management 
and  Budget  on  an  annual  basis,  and  are 
used  to  satisfy  the  requirements  and  the 
spirit  of  Executive  Order  No.  12862. 

11.  Current  Actions 

The  request  to  OMB  will  be  for  a 
three-year  extension  of  the  expiration 
date  of  approval  for  DOE  to  conduct 
customer  surveys.  During  the  past 
clearance  cycle,  over  20  customer 
surveys  have  been  conducted  by 
telephone  and  mail.  (Examples  of 
previously  conducted  customer  surveys 
are  available  upon  request.)  Our 
planned  activities  in  the  next  3  fiscal 
years  reflect  our  increased  emphasis  on 


and  expansion  of  these  activities, 
including  an  increased  use  of  electronic 
means  for  obtaining  customer  input 
(CD-ROM  and  World  Wide  Web). 

III.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  responses. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary,  taking  into 
account  its  accuracy,  adequacy,  and 
reliability,  and  the  agency's  ability  to 
process  the  information  it  collects  in  a 
useful  and  timely  fashion? 

B.  What  enhancements  can  EIA  make 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Average  public  reporting  burden 
for  a  customer  survey  is  estimated  to  be 
.25  hours  per  response  (8.333 
respondents  per  year  x  15  minutes  per 
response  =  2,083  hours  annually). 
Burden  includes  the  total  time,  effort,  or 
financial  resources  expended  to 
generate,  maintain,  retain,  or  disclose  or 
provide  the  information  including:  (1) 
reviewing  instructions;  (2)  developing, 
acquiring,  installing,  and  utilizing 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  verifying, 
processing,  maintaining,  disclosing  and 
providing  information;  (3)  adjusting  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  (4)  training  personnel  to 
respond  to  a  collection  of  information; 
(5)  searching  data  sources;  (6) 
completing  and  reviewing  the  collection 
of  information;  and  (7)  transmitting,  or 
otherwise  disclosing  the  information. 

Please  comment  on  (1)  the  accuracy  of 
our  estimate  and  (2)  how  the  agencv 
could  minimize  the  burden  of  the 
collection  of  information,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

B.  EIA  estimates  that  respondents  will 
incur  no  additional  costs  for  reporting 
other  than  the  hours  required  to 
complete  the  collection.  What  is  the 
estimated  (1)  total  dollar  amount 
annualized  for  capital  and  start-up  costs 
and  (2)  recurring  annual  dollar  amount 
of  operation  and  maintenance  and 
purchase  of  services  costs  associated 
with  this  data  collection?  The  estimates 
should  take  into  account  the  costs 
associated  with  generating,  maintaining, 
and  disclosing  or  providing  the 
information. 
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C.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
methods  of  collection. 

As  a  Potential  User 

A.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  If  so,  what  are 
their  deficiencies  and/or  strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506  (c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington,  EXD  on  January  13, 
1997. 

Yvonne  M.  Bishop, 

Director.  Office  of  Statistical  Standards, 
Energy  Information  Administration. 
[FR  Doc.  97-1353  Filed  1-17-97;  8:45  am) 
BILLMQ  CODE  6490-01-P 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 

ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (ELA)  has  submitted  the 
energy  information  collection{s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  luider  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  bv  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  collection  number  and 
title;  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  document 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  aimual  reporting  burden 
(average  hours  per  response  x  proposed 
frequency  of  response  per  year  x 


estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  on  or 
before  February  20,  1997.  If  you 
anticipate  that  you  vnll  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  hsted  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulator)' 
Affairs.  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  should  be 
directed  to  Herbert  Miller,  Office  of 
Statistical  Standards.  (EI-73),  Forrestal 
Building,  U.S.  Department  of  Energy. 
Washington,  D.C.  20585.  Mr.  Miller  may 
be  telephoned  at  (202)  426-1103,  FAX 
(202)  426-1081,  ore-mail  at 
hmiller@eia.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  EIA-457A/G,  "Residential  Energy 
Consumption  Survey" 

2.  Energy  Information  Administration, 
OMB  No.  1905-0092.  Revision  of  a 
currently  approved  collection. 
Mandatory' 

3.  EIA-457A/G  is  used  to  collect 
comprehensive  national  and  regional 
data  on  both  the  consumption  of  and 
expenditures  for  energy  in  the 
residential  sector  of  the  economy.  Data 
are  used  for  analyzing  and  forecasting 
residential  energy  consumption. 
Housing,  appliance,  and  demographic 
characteristics  data  are  collected  via 
personal  interviews  with  households, 
and  consumption  and  expenditures 
billing  data  are  collected  from  the 
energy  supphers. 

4.  Individuals  or  households. 
Business  or  other  for-profit.  Federal 
Government,  and  State.  Local  or  Tribal 
Government. 

5.  2,005  hours  (.4899  hours  per 
response  x  .25  responses  per  year  x 
16.370  respondents).  The  EIA-457  A/G 
will  be  conducted  on  a  quadrennial 
basis. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 


Issued  in  Washington,  DC.  |anuar\- 13, 
1997. 

Yvonne  M.  Bishop. 

Office  of  Slatistical  Standards.  Energy 
Information  Administration 
[FR  Doc.  97-1354  Filed  1-17-97;  845  am] 
BILUNG  CODE  64S0-01-P 


Federal  Energy  Regulatory 
Commission 

pocket  No.  CP97-1 87-000] 

Honeoye  Storage  Corporation;  Notice 
of  Application 

January  14,  1997. 

Take  notice  that  on  January'  8,  1997. 
Honeoye  Storage  Corporation 
(Honeoye).  One  State  Street.  Suite  1200, 
Boston,  Massachusetts.  02109,  filed  in 
Docket  No.  CP97-187-000.  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  storage  service  of 
6,814  MMBtu  per  day  of  Average  Daily 
Withdrawal  Quantity  (ADWQ]  for  Long 
Island  Lighting  Company  (Lilco).  and 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act.  to  authorize  the  allocation  of 
the  abandoned  service  to  two  new 
customers.  Providence  Gas  Company 
(Providence),  and  ProMark  Energy.  Inc 
(ProMark).  all  as  more  fully  set  forth  in 
the  apphcation  on  file  v^'ith  the 
Commission  and  open  to  public 
inspection. 

Honeoye  states  that  on  March  21. 
1996,  Lilco  notified  Honeoye  that  Lilco 
was  termmatmg  its  Ser\'ice  Agreement 
with  Honeoye  effective  March  31.  1997 
in  accordance  with  Article  Five  of  its 
Ser\'ice  Agreement.  Honeoye  indicates 
that  currently  Lilco  is  entitled  to 
1 .226.400  MMBtu  of  Maximum 
Quantities  Storage  (MQS).  and  a 
Maximum  Daily  Withdrawal  Quantity 
(MDWQ)  of  10,220  MMBtu  per  day 
Honeoye  hereby  requests  authorization 
to  abandon  such  service  in  accordance 
with  Lilco's  wishes 

Honeoye  also  states  that  it  conducted 
an  open  season,  offerring  potential 
customers  the  service  to  be  relinquished 
by  Lilco  under  the  terms,  conditions, 
and  rate  of  Honeoye's  existing  tariff. 
Honeoye  further  states  that  as  a  result  of 
such  open  season.  Honeove  proposes  to 
provide  the  abandoned  service  in  equal 
proportions  to  Providence  and  ProMark. 
.\ny  person  desiring  to  be  heard  or  to 
make  protest  wnth  reference  to  said 
application  should  on  or  before  January 
24,  1997.  file  with  the  Federal  Energy 
Regulator*'  Commission.  Washington, 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
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385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
;he  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  1 5  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for. 
unless  otherwise  advised,  it  will  be 
unnecessary-  for  Honeoye  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary 
|FR  Doc.  97-1314  Filed  1-17-97:  8:45  am| 

BILLING  COOE  6717-01-M 

[Docket  No.  ER96-1 09-007,  et  al.] 

Duke  Energy  Marketing  Corp.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

|anuar>'  13.  1996 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Energy  Marketing  Corp. 

ILkKket  No  ER96-109-^X)7! 

Take  notice  that  on  December  20, 
1996,  Duke  Energy  .Marketing  Corp. 
tendered  for  filing  Notification  of 
Change  in  Status  relating  the  proposed 
combination  of  Duke  Power  Company 
and  PanEnergy  Corp. 

2.  Southwestern  Public  Service 
Company  v.  El  Paso  Electric  Company 

IDocket  No.  EL97-18-00(li 

Take  notice  that  on  December  20. 
1996,  Southwestern  Public  Service 
Company  tendered  for  filing  a 
complaint  against  El  Paso  Electric 


Company.  Southwestern  requests  that 
the  Commission  order  El  Paso  to  enter 
into  an  agreement  with  Southwestern 
for  the  provision  of  firm  point-to-point 
transmission  service. 

Comment  date:  February  12,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
February  12.  1997. 

3.  Eclipse  Energy,  Inc..  Lambda  Energy 
Marketing  Company,  Mid-American 
Natural  Resources,  Inc.,  Seagull  Power 
Services,  Inc.,  Wheeled  Electric  Power 
C^ompany,  Southern  Energy  Marketing 
Corp.,  Inc.,  and  SOS  Petroleum 
Products,  Inc. 

IDocket  No.  ER94-1099-010,  Docket  No. 
ER94-1672-008,  Docket  No.  ER95-1423-003, 
Docket  No.  ER96-342-003,  Docket  No.  ER96- 
1150-002,  Docket  No.  ER9&-1516-001,  and 
Docket  No.  ER96-1 724-002  (not 
consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  November  26,  1996,  Eclipse 
Energy,  Inc.  filed  certain  information  as 
required  by  the  Commission's  June  15, 
1994.  order  in  Docket  No.  ER94-1099- 
000. 

On  Ck:tober  21,  1996,  Lambda  Energy 
Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  December  14,  1994,  order 
in  Docket  No.  ER94-1672-000. 

On  October  7,  1996.  Mid-American 
Natural  Resources,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  August  25.  1995.  order  in 
Docket  No.  ER95-1423-O00. 

On  December  5.  1996.  Seagull  Power 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
February  15,  1996,  order  in  Docket  No. 
ER96-342-000. 

On  December  19,  1996,  Wheeled 
Electric  Power  Company  filed  certain 
information  as  required  bv  the 
Commission's  April  17.  1996,  order  in 
Docket  No.  ER96-1 150-000. 

On  December  16,  1996.  Southern 
Energy  Marketing  Corp.,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  May  8,  1996,  order  in 
Docket  No.  ER96-1 5 16-000. 

On  November  15.  1996,  SDS 
Petroleum  Products,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  June  6,  1996  order  in 
Docket  No.  ER96-1 724-000. 


4.  Duke/Louis  Dreyfus  Energy  Services 
(New  England)  L.L.C. 

[Docket  No.  ER96-1 121-0031 

Take  notice  that  on  December  20, 
1996,  Duke/Louis  Dreyfus,  Energy 
Services  (New  England)  L.L.C.  tendered 
for  filing  Notification  of  Change  in 
Status  relating  the  "proposed 
combination  of  Duke  Power  Company 
and  PanEnergy  Corp. 

5.  Lykes-Duke/Louis  Dreyfus,  Ltd. 

[Docket  No.  ER96-2919-0011 

Take  notice  that  on  December  20, 
1996,  Lykes-Duke/Louis  Dreyfus,  Ltd. 
tendered  for  filing  Notification  of 
Change  in  Status  relating  the  proposed 
combination  of  Duke  Power  Company 
and  PanEnergy  Corp. 

6.  Central  Maine  Power  Company 

[Docket  No.  ER97-956-0001 

Take  notice  that  on  December  27, 
1996,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  service  entered  into  with 
Baltimore  Gas  &  Electric  Company. 
Service  will  be  provided  pursuant  to 
CMP's  Open  Access  Transmission 
Tariff,  designated  rate  schedule  CMP — 
FERC  Electric  Tariff,  Original  Volume 
No.  3,  as  supplemented. 

Comment  date:  January  27,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Maine  Electric  Power  Company 

IDocket  No.  ER97-957-OO0I 

Take  notice  that  on  December  27. 
1996,  Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  Non- 
Firm  Point-to-Point  Transmission 
service  agreement  entered  into  with 
Baltimore  Gas  &  Electric  Company. 
Service  will  be  provided  pursuant  to 
MEPCO's  Open  Access  Transmission 
Tariff,  designated  rate  .schedule 
MEPCO— FERC  Electric  Tariff,  Original 
Volume  No.  1,  as  supplemented. 

Comment  date:  January  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  Electric  Power  Company 

[Docket  No.  ER97-958-000I 

Take  notice  that  on  December  27, 
1996,  Maine  Electric  Power  Company 
(MEPCO).  tendered  for  filing  a  service 
agreement  for  Non-Firm  Pcint-to-Point 
Transmission  service  entered  into  with 
Northeast  Utilities  Service  Company. 
Service  will  be  provided  pursuant  to 
CMP's  Open  Access  Transmission 
Tariff,  designated  rate  schedule 
MEPCO— FERC  Electric  Tariff,  Original 
Volume  No.  1.  as  supplemented. 
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Comment  date:  January  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeast  Utilities  Service  Co.  (re: 
Holyoke  Water  Power  Co. 

IDocicet  No   EK97-959-00()| 

Take  notice  that  on  Decemher  27, 
1996.  Northeast  Utilities  Service 
Company  (NUSCO),  on  behalf  of  its 
operating  affiliate.  Holyoke  Water  Power 
Company  (HVVP),  tendered  for  filing, 
pursuant  to  §  205  of  the  Federal  Power 
Act  and  Part  35  of  the  Commission's 
Regulations,  a  Water  Use  Agreement 
between  HVVP,  O'Connell  Engineering  & 
Financial.  Inc.  (O'ConnelU.  and  the  Citv 
of  Holyoke  (Gas  &  Electric  Department). 
dated  as  of  January  2,  1996.  The  Water 
Use  Agreement  entitles  HWP  to  operate 
its  hydro-electric  generating  facilities 
with  water  to  which  O'Connell  is 
contractually  entitled  through  a  sub- 
lease with  the  City  of  Holyoke.  In 
exchange,  the  City  of  Holyoke  will 
receive  a  certain  amount  of  energy  from 
HWP  based  on  the  amount  of  energy 
O'Connell's  hydro-electric  facility  could 
have  generated  with  the  water  used  by 
HVVP.  NUSCO  requests  that  the 
Agreement  be  made  effective  sixty  days 
following  its  filing. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  provided  to  HWP".  O'Connell 
and  the  City  of  Holyoke. 

Comment  dote:  January  27.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Washington  Water  Power 
Company 

[Docket  No  ER97-960-0001 

Take  notice  that  on  December  27, 
1996.  The  Washington  Water  Power 
Company,  tendered  for  filing  pursuant 
to  §  205  of  the  Federal  Power  Act 
experimental  Direct  Access  Delivery 
Service  Tariffs  for  the  state  of 
Washington  and  the  state  of  Idaho. 
WWP  requests  that  the  Commission 
defer  to  lo<:al  state  regulation. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Idaho  Public  Utilities  Commission. 

Comment  date:  January-  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER97-961-00O1 

Take  notice  that  on  December  27, 
1996,  Central  Illinois  Public  Service 
Company  (CIPS).  filed  the  Second 
Amendment,  dated  November  27,  1996 
(Second  Amendment),  to  the  Power 
Supply  and  Transmission  Services 


Agreement,  dated  January  2,  1992, 
between  CIPS  and  Wabash  Vallev  Power 
Association,  Inc.  (Wabash  Valley).  The 
Second  Amendment  provides  for  a  rate 
decrease. 

CIPS  requests  an  effective  date  tor  the 
Second  Amendment  of  January  1.  1997. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission's  notice  requirements. 
A  copy  of  the  filing,  with  privileged 
information  redacted,  has  been  served 
on  the  Illinois  Commerce  Commission 
and  the  Indiana  Utility  Regulatory 
Commission.  A  copy  of  the  (.omplete 
filing  has  been  served  on  Wabash 
Valley. 

Comment  date:  January  27.  1997,  in 
accordanc.e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consumers  Power  Company 

IDockft  No.  E:R97-963-000| 
Take  notice  that  on  December  30. 

1996,  Consumers  Power  Company 
(Consumers),  filed  a  new  Power  Sales 
.Agreement  with  Edison  Sault  Electric 
Company. 

Consumers  states  the  Power  Sale 
Agreements  will  take  effect  January  1. 

1997,  and  provide  for  the  sale  of  both 
firm  and  interruptible  wholesale  power 
on  an  unbundled  basis.  The  Power  Sales 
Agreement  will  replace  earlier 
wholesale  power  agreements  presently 
in  effect. 

Copies  of  the  filing  were  served  upon 
Edison  Sault  Electric  Company  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  Januan-  27.  1997.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consumers  Power  Company 

(Docket  No,  ER97-9b4-000l 

Take  notice  that  on  December  30. 
1996,  Consumers  Power  Company  d.b.a. 
Consumers  Energy  Company 
(Consumers),  submitted  for  filing  a 
wholesale  power  sales  tariff  (PSt-1)  to 
permit  Consumers  to  make  wholesale 
electric  generation  sales  to  eligible 
customers  at  up  to  cost-based  ceiling 
rates. 

Consumers  requests  an  effective  date 
of  January  1.  1997  and,  accordingly. 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
ser\ed  upon  the  Michigan  Public 
Service  Commission. 

Comment  date:  January  27.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

14.  Duke  Power  Company 

[Docket  No  ER97-965-0001 

Take  notice  that  on  December  30, 
1996.  Duke  Power  Company  (Duke), 
tendered  for  filing  a  Market  Rate  Service 


-Agreement  between  Duke  and  Sonat 
Power  Marketing.  L.P..  dated  as  of 
September  30,  1996,  Duke  requests  that 
the  .Agreement  be  made  effective  as  of 
"December  30.  1996 

Comment  dote:  January  27.  1997,  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

15.  Western  Resources,  Inc. 

[Doikcl  N(i,  EK97-9bb-000| 

Take  notice  that  on  December  30. 
1996.  Western  Resources,  Inc.  on  behalf 
of  its  wholly  owned  subsidiary  Kansas 
Gas  and  Electric  Company  (KGE)  filed  a 
notice  of  cancellation  of  S«>rvice 
Schedule  C — Economy  Energy  Service 
and  Service  Schedule  I — Power 
Interchange  Senice,  designated  by  the 
Commission  as  Ser\ice  Schedule  C  to 
KGE's  Rate  Schedule  No.  97  and 
Supplement  No.  7  to  KGE's  Rate 
Schedule  FPC  No.  97  respectively 
Western  Resources  requests  a 
cancellation  date  of  March  1.  1997, 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Oklahoma  Gas 
and  Electric  Company,  the  Oklahoma 
Corporation  Commission,  and  the 
Kansas  Corporation  Commission. 

Comment  date:  January  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ol  this  notice 

16.  Central  Vermont  Public  Ser\'ice 
Corporation 

IDfKket  No   ER97-967-000] 

Take  notice  that  on  December  30. 
1996,  Central  Vermont  Public  Service 
Corporation  (Central  V'ermont).  tendered 
for  filing  14  .\oti(,es  of  Termination  of 
existing  rate  schedules. 

Central  Vermont  requests  wauer  of 
the  Commissions  Regulations  to  permit 
the  Terminations  to  be(  ome  effective  30 
days  from  the  date  Notice  of 
Termination  is  provided  by  Central 
Vermont. 

Comment  date  lanuary  27.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

1 7.  Kansas  City  Power  &  Light 
Company 

[Dtx;ket  No.  ER97-968-000i 

Take  notice  that  on  Dec  ember  30, 
1996.  Kansas  City  Power  &  Light 
Company  (KCPL).  tendered  for  filing 
Service  Schedules  for  nine 
municipalities,  KCPL  proposes  the 
schedules  become  effecti\e  upon 
acceptance  by  tfie  Commission,  These 
Schedules  provide  for  the  sale  of  Term 
energy 

The  Schedules  are  for  the 
municipalities  listed  below:  Baldwin 
City.  Kansas,  FERC  No.  85:  Carrollton, 
Missouri.  FERC  No.  86;  Gardner, 
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Kansas,  FERC  No.  105;  Gamett,  Kansas, 
FERC  No.  78;  Higginsville,  Missouri, 
FERC  No.  108;  Marshall.  Missouri. 
FERC  No.  83;  Osawatonue.  Kansas, 
FERC  No.  77,  Ottawa.  Kansas,  FERC  No. 
90;  and  SalisburN .  Missouri,  FERC  No. 
109 

Comment  date-  lanuai ,  27,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Wisconsin  Public  Service 
Corporation 

I  Docket  No.  ER97-969-0O01 

Take  notice  that  on  December  30, 
1996.  \Vist:onsin  Public  Service 
Corporation  (WPS),  tendered  for  filing  a 
set  of  c:ontract  and  rate  schedule 
documents  under  which  Morgan 
Stanley  Capital  Group,  Inc.  (MS)  will 
take  over  certain  of  \VPS'  power  supply 
commitments  to  Oconto  Electric 
Cooperative  (Oconto)  beginning  on 
Januarv  1,  1997.  Both  MS  and  Oconto 
have  consented  to  the  restructured 
power  supply  arrangement. 

WPS  requests  an  effective  date  of 
January  1.  1997  for  its  filing,  assuming 
that  necessan.-  transmission  service 
arrangements  are  in  place.  WPS  states 
that  it  has  served  copies  of  its  filing  on 
MS.  Oconto  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date  Januarv  27,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Southern  Indiana  Gas  and  Electric 
Company 

IDfx:kpt  .So  ER97-g7O-0OC| 

Take  notice  that  on  December  30, 
1996.  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
eight  (8)  service  agreements  for  non-firm 
transmission  servic  e  under  Part  II  of  its 
Transniission  Services  Tariff  with  the 
following  entities: 

1,  Iniercoast  Power  Marketing. 

2,  Heartland  Energy  Services. 

3,  Northern  Indiana  Public  Service 
Company 

4  Duke/Louis  Dreyfus  L.L.C. 

5,  Wabash  V'alle\  Power  .'\ssociation. 
Inc. 

6.  Louisville  Gas  &  Electric  Company. 

7  SIGECO  Wholesale  Power 
Marketing. 

8.  PECO  Energy  Company. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreements. 

Comment  date:  January  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notii-e. 


20.  Southwestern  Public  Service 
Company 

IDocket  No.  ER97-971-0001 

Take  notice  that  on  December  30, 
1996,  Southwestern  Public  Service 
Company  (Southwestern),  submitted  an 
executed  service  agreement  under  its 
open  access  transmission  tariff  with 
Electric  Clearinghouse,  Inc.  The  service 
agreement  is  for  umbrella  non-firm 
transmission  service. 

Comment  date:  January  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Southern  Indiana  Gas  and  Electric 
Company 

IDocket  No,  ER97-974-000I 

Take  notice  that  on  December  30, 
1996,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
five  (5)  service  agreements  for  market 
based  rate  power  sales  under  its  Market 
Based  Rate  Tariff  with  the  following 
entities: 

1.  Intercoast  Power  Marketing. 

2.  Heartland  Energy  Services, 

3.  Northern  Indiana  Public  Service 
Company. 

4.  Duke/Louis  Dreyfus,  L.L.C. 

5.  Wabash  Valley  Power  Association. 
Inc. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreements. 

Comment  date:  January  27.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Baltimore  Gas  and  Electric 
Company 

(Docket  No.  ER97-975-0O0I 

Take  notice  that  on  December  30, 
1996.  Baltimore  Gas  and  Electric 
Company  (BGE),  filed  Service 
Agreements  with;  LG&E  Power 
Marketing,  Inc..  dated  November  27. 
1996;  Federal  Energy  Sales.  Inc.,  dated 
September  10,  1996:  Carolina  Power  & 
Light  Company,  dated  November  27, 
1996:  Vitol  Gas  &  Electric  L.L.C.  dated 
November  1,  1996:  and  VTEC  Energy 
Inc.,  dated  November  27.  1996  under 
BGE's  FERC  Electric  Tariff  Original 
Volume  No.  3  (Tariff).  Under  the 
tendered  Service  Agreements,  BGE 
agrees  to  provide  services  to  the  parties 
to  the  Service  Agreements  under  the 
provisions  of  the  Tariff  BGE  requests  an 
effective  date  of  December  1.  1996  for 
the  Service  Agreements  BGE  states  that 
a  copy  of  the  filing  was  served  upon  the 
Public  Service  Commission  of 
Maryland. 

Comment  date:  January  27,  1997.  in 
accordance  with  Standar^i  Paragraph  E 
at  the  end  of  this  notice. 


23.  Southern  Company  Services,  Inc. 

IDocket  No.  ER97-976-O001 

Take  notice  that  on  December  30. 
1996,  Southern  Company  Services,  Inc. 
(SCS),  acting  as  agent  for  Alabama 
Power  Company,  Creorgia  Power 
Company.  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Companv 
(collectively  referred  to  as  the  Southern 
Company  System),  submitted  for  filing 
.Amendment  No.  7  to  The  Southern 
Company  System  Intercompanv 
Interchange  Contract  (IIC)  dated  October 
31,  1988,  as  amended.  By  means  of  the 
amendment,  the  Southern  Company 
Systems  is  complying  with  the 
Commission's  requirement  that 
transactions  among  members  be  placed 
under  the  open  access  transmission 
tariff.  In  addition,  the  amendment 
removes  certain  transmission  related 
provisions  of  the  IIC  as  a  consequence 
of  the  separation  of  functions  required 
by  the  Commission's  Order  Nos.  888 
and  889.  SCS  states  that  the  amendment 
will  have  no  effect  on  rates  under  the 
IIC. 

SCS  requests  an  effective  date  of 
March  1,  1997  for  this  submittal. 

Comment  date:  Januan,'  27,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  UtiliCorp  United  Inc. 

IDocket  No.  ER97-977-0001 

Take  notice  that  on  December  30, 
1996,  UtiliCorp  United  Inc.  (UtiliCorp) 
filed  service  agreements  with  UtiliCorp 
Energy  Group  for  service  under  its  non- 
firm  point-to-point  open  access  service 
tariff  for  its  operating  divisions, 
Missouri  Public  Service,  WestPlains 
Energy-Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  January  27,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Inland  Power  Pool 

IDocket  No,  ER97-978-0OOI 

Take  notice  that  on  December  30, 
1996,  Public  Service  Company  of 
Colorado  (Public  Service),  on  behalf  of 
itself  and  the  other  members  of  the 
Inland  Power  Pool  tendered  for  filing  an 
Amended  and  Restated  Inland  Power 
Pool  Agreement,  The  primary  purpose 
of  the  Amended  and  Restated 
Agreement  is  to  amend  and  restate  the 
Revised  Inland  Power  Pool  Agreement 
to  bring  it  into  compliance  with  the 
requirements  of  FERC  Order  No,  888,  It 
is  requested  that  the  Agreement  be  made 
effective  on  December  31,  1996. 

Comment  date:  January  27,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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26.  New  York  Power  Authority 

[Docket  No.  NI97-4-000) 

Take  notice  that  on  December  30, 
1996,  the  New  York  Power  Authority 
(NYPA)  tendered  for  filing  a  petition  for 
Declaratory  Order.  NYPA  asserts  that  it 
seeks  the  Declaratory  Order  necessary  to 
implement  its  open  access  transmission 
tariff  that  it  has  filed  with  the 
Commission. 

Comment  date:  January  30,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

27.  Green  Mountain  Power  Corporation 

[Docket  No.  OA96-37-002I 

Take  notice  that  on  January  2,  1997, 
Green  Mountain  Power  Corporation 
tendered  for  filing  its  modified  Pro 
Forma  Tariff  in  the  above-referenced 
docket. 

Comment  date:  ]anuary  27.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Dayton  Power  &  Light  Company 

[Docket  No  OA 96-64-001] 

Take  notice  that  on  January  2,  1997. 
Dayton  Power  &  Light  Company 
tendered  for  filing  an  amendment  to 
Open  Access  Transmission  Tariff. 

The  modifications  are  being  made  to 
comply  with  FERC's  Order  Granting  in 
Part,  and  Denying  in  Part.  Waivers  of 
Non-Rate  Terms  and  Conditions  of 
Open  Access  Tariffs  and  Directing 
Modifications  issued  December  18, 
1996. 

Copies  of  the  filing  were  served  on  the 
intervenors  to  this  docket  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  January  27.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

29.  Puget  Sound  Power  &  Light 
Company 

.  [Docket  No  OA96-161-001] 

Take  notice  that  on  January  2.  1997, 
Puget  Sound  Power  &  Light  Company 
tendered  for  filing  its  proposed  Open 
Access  Transmission  Tariff,  in 
accordance  with  the  Commission's  Rule 
No,  888  issued  April  26,  1996  in  Docket 
No.  RM95-8-000  and  Docket  No.  RM94- 
74-001. 

Comment  date:  January  27.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Indiantown  Cogeneration,  L.P. 

[Docket  No.  QF90-214-002I 

On  January  3,  1997,  Indiantown 
Cogeneration,  L.P.  (Applicant),  of  7500 
Old  Georgetown  Road.  Bethesda. 
Maryland  20814-6161  submitted  for 
filing  an  application  for  recertification 
of  a  facility  pursuant  to  Section 


292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  is 
located  in  Indiantown.  Florida.  The 
Commission  previously  certified  the 
facility  as  a  qualifying  cogeneration 
facility.  Indiantown  Cogeneration.  LP.. 
60  FERC  1  62.133  (1992).  A  notice  of 
self-certification  was  filed  on  August  22, 
1990.  The  instant  request  for 
recertification  is  due  to  the 
reconfiguration  of  the  tacilitv. 

Comment  date:  February  3.  1997  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  liefore 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  parl\ 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loi.s  D.  Cashell, 
Spcrftan. 

|FR  Doc  97-1.341  Filed  1-17-97,  8:45  ami 
BILUNG  CODE  6717-01-P 

[Project  No.  8296-043] 

Malacha  Hydro  Limited  Partnership; 
Notice  of  Availability  of  Environmental 
Assessment 

lanuary  14.  1997. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  is 
for  an  amendment  of  license  application 
for  the  Muck  V'alley  Hydroelectric 
Project,  located  in  Lassen  County. 
California.  The  amendment  application 
concerns  minor  structural  modifications 
to  the  project's  existing  diversion  and 
intake  structures.  The  EA  finds  that  the 
modifications  to  the  project  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 


Copies  of  the  EA  are  available  for  review 
at  the  Commission's  Reference  and 
Information  Center.  Room  2-.^.  888 
First  Street,  NE,,  Washington.  DC. 
20426.  Additional  information  can  be 
obtained  by  calling  the  project  manager. 
Ion  Cofrancesco  at  (202)  219-U079. 
Ixis  D.  CashelL 
Secretary. 
[FRD(.(    9:--l,3 15  Filed  1-17-97;  8:45  amj 

BILUNG  CODE  6717-01-M 

[Project  No.  11500-001,  Tennessee] 

Armstrong  Energy  Resources;  Notice 
of  Surrender  of  Preliminary  Permit 

January  14,  1997 

Take  notice  that  Armstrong  Energy 
Resources,  permittee  for  the  Reynolds 
Creek  Pumped  Storage  Projet:t  No 
11500.  lot;ated  on  the  Reynolds  Creek 
and  Big  Brush  Creek  in  Sequatchie 
County.  Tennessee,  has  requested  that 
its  preliminary  permit  be  terminated. 
The  preliminary  jiermit  ^vas  issued  on 
December  16.  1994,  and  would  have 
expired  on  November  30,  1997.  The 
permittee  states  that  it  has  decided  to 
concentrate  its  efforts  on  another 
project. 

The  permittee  filed  the  request  on 
January  3,  1997.  and  the  preliminary 
permit  for  Project  No  1 1 500  shall 
remain  in  effect  through  the  thirtieth 
day  aher  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  descTibed  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  m  effect  through  the  first 
business  day  following  that  day.  New 
applications  invoking  this  project  site 
to  the  extent  pro\  ided  for  under  18  CFR 
Part  4.  may  be  filed  on  the  next  iiusiness 
day 

Lois  D.  Casiiell. 
Secretary 
!FR  DcH    «:^-l,n6  Filed  1-17-97:  8.45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Toxic  Chemicals;  PCBs;  Submission  of 
ICR  No.  1000  to  0MB;  Information 
Collection  Activities 

AGENCY:  Environmental  Protection 

Agenc\  (EPA) 

ACTION:  Notice  of  submission  to  OMB. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  .\i\  (44  U.S.C. 
3501  et  seq.j.  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
entitled:  Polychlorinated  Biphenyls 
(PCBs):  I'se  in  Elet:1rical  Equipment  and 
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Transformers  (EPA  ICR  #  1000.06.  0MB 
Control  #  2070-0003]  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval  pursuant  to  the  0MB 
procedures  in  5  CFR  1320.12,  The  ICR. 
which  is  abstracted  below,  describes  the 
nature  of  the  information  collection  and 
its  estimated  cost  and  burden.  The 
Agency  is  requesting  that  0MB  renew 
for  3  years  the  existing  approval  for  this 
ICR,  which  is  scheduled  to  expire  on 
April  30.  1997.  A  Federal  Register 
notice  announcing  the  Agency's  intent 
to  seek  the  renewal  of  this  ICR  and  the 
60  day  public  comment  opportunitv. 
requesting  comments  on  the  request  and 
the  contents  of  the  ICR.  was  issued  on 
August  8,  1996  (61  PR  41404).  EPA 
received  two  comments  in  response  to 
that  notice  and  has  considered  the 
comments  in  developing  the  final  ICR. 
A  copy  of  the  comments  received,  along 
with  a  summan,'  response,  are  appended 
to  the  ICR  submitted  to  0MB  and 
available  in  the  docket. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  February  20. 
1997. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
CONTACT:  Sandv  Farmer  at  EPA.  (202) 
260-2740.  and  refer  to  EPA  ICR  No. 
1000.06  and  0MB  Control  No.  2070- 
0003, 

ADDRESSES:  Send  comments,  referencing 

EPA  ICR  No.  1000  06  and  0MB  Control 

No.  2070-0003.  to  the  following 

addresses: 

Ms.  Sandy  Farmer,  US.  Environmental 

Protection  Agency,  Information 

Management  Division  (Mailcode: 

2136).  401  M  Street,  SVV  , 

Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget  (OMB),  .Mtention.  Desk 

Officer  for  EPA.  725  17th  Street,  NVV.. 

Washington.  DC  20503. 
SUPPLEMENTARY  INFORMATION: 

Review  Requested:  This  is  a  request  to 
renew  a  currently  approved  information 
collection  pursuant  to  5  CFR  1320.12, 

ICR  Xumbers:  EPA  ICR  No.  1000,06; 
OMB  Control  No.  2070-0003. 

Current  Expiration  Date:  Current 
OMB  approval  expires  on  April  30. 
1997. 

Title:  Polychlorinated  Biphenyls 
(PCBs):  Use  in  Electrical  Equipment  and 
Transformers 

Abstract:  Section  6(e)  of  the  Toxic 
Substances  Control  Act  (TSCA) 
generally  prohibits  the  manufacture, 
processing,  distribution  in  commerce 
and  use  of  PCBs.  EPA  has  authority, 
however,  to  allow  a  use  of  PCBs  to 
continue  if  it  determines  that  the  use 
will  not  present  unreasonable  risks  to 


public  health  and  the  environment.  In 
the  case  of  regulating  PCB  electrical 
equipment,  EPA  has  promulgated  a 
series  of  rules  since  the  1978 
prohibition  on  the  use  of  PCBs  (see  40 
CFR  part  761). 

EPA  imposed  the  reporting 
requirements  contained  in  these  rules  to 
ensure  that  the  National  Response 
Center  is  informed  immediately  of  fires 
involving  PCB  transformers.  PCB 
transformer  fires  generate  hazardous 
dioxins  and  furans.  substances  many 
times  more  toxic  than  PCBs.  The 
recordkeeping  requirements  are  used  to 
document  the  use,  location  and 
condition  of  PCB  equipment.  The 
reporting  and  recordkeeping 
requirements  are  essential  to  prevent 
adverse  effects  to  human  health  and  the 
environment  from  leaks  or  spills  of  PCB 
fluids  or  from  potential  exposures  to 
dioxins  and  furans  during  transformer 
fires.  Without  such  recordkeeping  and 
reporting  safeguards.  EPA  would  not  be 
able  to  fulfill  its  responsibility  under 
TSCA  of  preventing  unreasonable  risk  to 
human  health  and  the  environment 
from  exposure  to  PCBs.  Responses  to  the 
collection  of  information  are  mandatory 
(see  40  CFR  parts  761).  Respondents 
may  claim  all  or  part  of  a  notice 
confidential.  EPA  will  disclose 
information  that  is  covered  by  a  claim 
of  confidentiality  only  to  the  extent 
permitted  by,  and  in  accordance  with, 
the  procedures  in  TSCA  section  14  and 
40  CFR  part  2. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
approximately  1.0  hours  per  response 
for  six  respondents.  The  annual 
recordkeeping  burden  is  estimated  to 
average  approximately  0.166  hours  per 
respondent  for  150,000  respondents. 
These  estimates  include  the  time 
needed  to  review  instructions;  develop, 
acquire,  install  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  displayed  in  40  CFR  Part 
9. 


Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  owners  of  PCB-containing 
transformers  used  in  industry,  utilities, 
government  and  private  buildings  or 
elsewhere. 

Estimated  No  of  Respondents: 
150,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  24,906  hours. 

Frequency  of  Collection:  On  occasion. 

Changes  in  Burden  Estimates:  There 
is  a  decrease  of  8,300  hours  in  the  total 
estimated  respondent  burden  as 
compared  with  that  identified  in  the 
information  collection  request  most 
recently  approved  by  OMB,  from  33,206 
hours  currently  to  an  estimated  24,906 
hours.  This  reflects  the  fact  that  EPA 
estimates  that  there  are  fewer 
transformers  to  be  inspected  than  was 
the  case  at  the  time  this  collection  was 
last  approved  by  OMB,  and  therefore  a 
smaller  total  respondent  burden. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12,  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  as  described  above. 

Dated:  lanuary  13.  1997. 
Joseph  Retzer, 

Director.  Regulatory-  Information  Division. 
|FR  Doc.  97-1368  Filed  1-17-97;  8:45  ami 

BILUNG  CODE  6S«0-50-P 


[FRL-6678-71 

Proposal  for  Using  Voluntary 
Environmental  Management  Systems 
in  State  Water  Programs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Announcement  of  competitive 
funding  proposal  to  support  the  use  of 
voluntary  environmental  management 
systems  in  water  pollution  control 
programs  administered  by  States. 
Request  for  applications. 

SUMMARY:  The  Office  of  Water  at  the 
Environmental  Protection  Agency  (EPA) 
announces  its  intention  to  provide 
financial  support,  through  a  competitive 
grant  process,  for  States  that  encourage 
and  support  the  use  of  voluntary 
environmental  management  systems 
(EMS),  using  the  ISO  14001 
International  Standard  as  a  baseline,  for 
facilities  under  State  water  programs  in 
either  delegated  or  non-delegated  States. 
States  should  also  consider  more 
specific  requirements  necessary  to 
ensure  that  the  EMS  contain  measurable 
performance  objectives  and  targets  that 
address:  (1)  continual  improvement  of 
environmental  performance.  (2) 


program  co 
two  vears. 


SUPPLEMENT 
I.  Backgrou 
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pollution  prevention,  and  (3)  improved 
compliance.  Facilities  would  need  to 
have  a  history  of  good  compliance  and 
compliance  management  programs  in 
place  that  are  consistent  with  EPA's  Self 
Policing  Policy,  issued  in  December, 
1995.  Facilities  would  also  need  to 
implement  outreach  programs  with 
relevant  external  stakeholders  as  they 
develop  and  implement  their  EMS. 

Grants  will  be  provided  to  States  on 
a  competitive  basis  to  assist  in  the 
implementation  of  this  program.  The 
EPA  anticipates  that  3-7  States  will  be 
accepted  initially  for  participation  in 
this  program.  While  the  specific  amount 
of  grant  funds  to  be  provided  to  each 
State  have  not  been  decided.  EPA  will 
try  to  make  as  much  as  Si 00.000 
available  to  each  participating  state. 
States  could  use  grant  fimds  provided 
by  EPA  for  a  variety  of  activities. 
including  training,  technical  assistant  e, 
or  overall  project  management. 

After  final  selection.  States  would  be 
asked  to  develop  a  more  detailed 
workplan.  including  specific 
milestones,  for  implementing  their 
program  covering  an  initial  period  of 
two  years. 

DATES:  Applications  from  States  wishing 
to  be  considered  for  this  program  should 
be  submitted  no  later  than  March  l.T. 
1997. 

ADDRESSES:  Applic;ations  should  be 
submitted  to:  James  Home,  U.S. 
Environmental  Protection  Agencv, 
Office  of  Wastewater  Management,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 
Ma/y  Coc/p.-4201. 

States  should  also  send  copies  of  each 
application  to  the  appropriate  EPA 
Regional- Water  Management  Division 
Director. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Home,  U.S.  Environmental 
Protection  Agency,  Office  of  Wastewater 
Management,  401  M  Street,  S.W.. 
Washington,  D.C.  204fi0.  (202)  260- 
5802.  Mall  Code:  4201. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Around  the  world,  the  use  of 
voluntary  EMS's  is  increasing  as 
organizations  try  to  improve  their 
overall  environmental  performance  and 
demonstrate  this  performance  to  outside 
parties,  including  regulatorv  agencies. 
While  EMS's  per  se  do  not  guarantee 
improved  performance  or  set  specific 
performance  standards,  they  do  provide 
organizations  with  a  mechanism  to 
systematically  analyze  the  impacts  of 
their  activities  on  the  environment, 
including  compliance  with  regulator\- 
requirements,  and  take  steps  to  reduce 
these  impacts  through  pollution 


prevention,  effective  compliance 
management,  and  continual 
improvement  of  overall  environmental 
performance,  mcluding  activities  that 
may  not  be  regulated. 

Environmental  management  svstems. 
if  properly  implemented,  could 
potentially  support  a  number  of  kev 
reinvention  aciivities  underwav  in  both 
EPA  and  the  States.  These  include 
reductions  in  unnecessarv  reporting  and 
monitoring,  focusing  more  on 
environmental  results  instead  of  levels 
of  activity,  and  using  market-based 
approaches  to  complement  ongoing 
regulatory,  compliance,  and 
enforc:ement  programs. 

In  the  future,  regulatory  agencies  can 
also  expect  organizations  with  EMS's  in 
place  to  seek  greater  flexibilitv  from 
current  regulatory  or  other  requirements 
for  achieving  environmental  protection. 
Thus,  it  is  appropriate  for  regulatorv 
agencies,  in  kev  areas  like  permitting 
and  monitoring  to  consider  wavs  in 
which  they  could  respond  favorablv  to 
organizations  that  can  demonstrate  that 
they  have  and  can  maintain  a  record  of 
good  compliance  and  can  implement 
management  systems  that,  over  lime, 
will  iniprove  environmental 
perfonnancfc. 

The  use  of  comprehensive  EMS's  as  a 
supplement  to  traditional  approaches 
for  ensuring  environmental  protection 
has  not  been  a  major  point  of  discussion 
in  developing  public  policy.  Therefore. 
Federal  and  State  agencies  must  proceed 
carefully  in  evaluating  whether  these 
systems  are  indeed  a  useful  tool  for 
improving  environmental  performance, 
including  compliance.  This  e\  aluafion 
must  also  take  place  through  a 
transpan-nt  and  inclusue  process  with 
all  key  stakeholders. 

The  initiative  described  m  more  detail 
below  represents  an  effort  to  support 
and  eiK.ourage  State  agencies,  through 
their  water  programs,  to  evaluate  the  use 
of  EMS's  as  a  tool  to  promote  improved 
environmental  performance  and,  as 
appropriate,  identify  more  flexible  wavs 
lor  regulators  to  work  with  the  regulated 
community.  The  initiative  is  also  meant 
to  support  long-term  integration  of  these 
management  systems  into  the  ongoing 
operations  of  a  major  regulatorv 
program  that  is  jointlv  administered  hv 
EPA  and  States. 

Based  on  a  series  of  general 
requirements  described  below,  it  gives 
States  discretion  in  the  way  they 
incorporate  EMSs  into  their  water 
programs.  Finally,  this  initiative 
provides  finaniiial  assistance  for  those 
States  selected  to  participate. 

The  ISO  14001  International  Standard 
for  EMS's  has  recenth  been  issued  in  its 
final  form.  Over  time,  organizations 


around  the  world  are  expected  to  seek 
to  bec:ome  certified  to  the  standard. 
through  the  use  of  accredited  third-party 
auditors.  Certification  to  the  standard 
may  also  become  a  de  facto  requirement 
of  doing  business  in  certain  countries, 
as  has  been  the  case  with  the  ISO  9000 
standards  lor  quality  management. 

Under  this  initiative,  third  part  v 
certification  by  accredited  registrars  is 
clearly  one  option  that  States  may 
consider  when  evaluating  facility 
EMS's.  However.  States  will  be  allowed 
to  consider  other  approaches  as  long  as 
these  approaches  include  mechanisms 
for  the  conduct  of  an  initial  audit  of  the 
management  system  by  qualified 
personnel  and  a  process  for  conducting 
ongoing  evaluations  of  individual 
facility's  systems  based  on  their 
performance  against  stated  objectives 
and  targets 

Within  EPA.  the  Office  of  Water  (OW) 
has  represented  the  Agency,  through  the 
EPA  Standards  Network,  on  the  U.S. 
Technical  Advisorv'  Group  (TAG) 
charged  with  developing  a  consensus 
U.S.  position  on  the  ISO  14001 
standard.  In  addition,  OW  has 
sponsored  a  number  of  demonstration 
projects  designed  to  educate 
organizations  on  the  standard  and 
encourage  their  use  of  it.  including 
small  and  medium-sized  organizations. 
Finally,  the  water  program,  which  is 
jointly  administered  by  EPA  and  States, 
regulates  well  in  excess  of  70,000 
individual  facilities,  both  industrial  and 
municipal,  the  majority  of  which  are 
sninll  or  medium-sized. 

II.  Guidelines  for  Participation 

Wher.  viiiniiitting  apjilu  ii!;(.>:;s  for 
participation  under  this  program.  States 
are  asked  to  adhere  to  the  following 
guidelines: 

1.  States  should  use  the  ISO  14001 
EMS  Standard,  which  has  just  been 
issued  in  final  form,  as  the  ba.seline  for 
evaluating  EMS's  implemented  bv 
regulated  facilities. 

2.  States  can  also  consider  more 
specific  EMS  requirements,  if  necessary. 
These  more  specific  requirements 
should  help  ensure  that  individual 
facility  systems: 

(a)  have  measurable  performance 
objectives  and  targets  that  include 
pollution  prevention,  improved 
compliance,  and  continual 
improvement  of  overall  environmental 
performance; 

(b)  have  compliance  management 
programs  in  place  that  include 
environmental  audits  or  objective, 
documented,  and  systematic  procedures 
to  detet;t  \  iolations.  promptlv  correct 
these  violations,  analvze  the  root  causes 
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of  these  violations,  and  take  steps  to 
prevent  the  violations  from  recurring; 

(c)  are  developed  through  an  open 
process  for  communicating  with 
relevant  external  stakeholders, 
including  representatives  from  the 
surrounding  community.  Facilities  eire 
also  asked  to  share  information  on  the 
performance  of  their  management 
systems  with  these  stakeholders. 

(d)  are  comprehensive  in  scope  in 
order  to  address  all  significant 
environmental  impacts,  not  just  water 
impacts. 

3.  States  should  ensure  that  facilities 
have  an  acceptable  level  of  historical 
compliance,  as  follows: 

(a)  No  criminal  convictions  ever 
under  any  Federal  or  State 
environmental  statute  for  falsifying 
monitoring  data  or  violations  within  the 
past  three  years  which  presented  an 
imminent  and  substantial  endangernient 
to  public  health  or  welfare; 

(b)  No  criminal  actions  pending  or 
under  investigation; 

(c)  For  civil  judicial  actions, 
completion  of  all  injunctive  relief  and 
payment  of  penalties; 

(d)  For  administrative  enforcement 
actions,  in  compliance  with  all 
Administrative  Penalty  Orders  (APOs) 
or  Administrative  Orders  (AOs)  and 
payment  of  any  assessed  penalty;  and 

fe)  No  repeat  violations  as  defined  by 
EPA's  Incentives  for  Self-Policing  Policy 
(60  FR  66706)  or  similar  State  policy. 

However,  these  conditions,  with  the 
exception  of  criminal  convictions,  could 
be  waived  for  facilities  that  demonstrate 
an  exceptional  commitment  to 
implementing  an  environmental  system, 
based  on  the  discretion  of  the  State  and 
applicable  EPA  Regional  office. 

While  States  could  use  this  program 
to  facilitate  entry  into  the 
Environmental  Leadership  Program 
(ELP)  by  individual  facilities, 
participation  in  the  ELP  is  not  a 
requirement  for  facilities  to  participate 
in  this  program. 

4.  As  part  of  their  participation  in  this 
program,  States  are  asked  to  undertake 

a  dialogue  with  interested  stakeholders 
to  determine  the  type  and  timing  of 
incentives  and  flexibility  that  would  be 
appropriate  to  offer  to  facilities  that 
implement  EMSs  based  on  the 
guidelines  outlined  above.  The  results 
of  these  discussions  and 
recommendations  on  specific  incentives 
are  to  be  submitted  to  EPA  within  one 
year  from  the  initiation  of  each  State's 
program. 

.5.  Finally,  each  participating  State 
will  be  asked  to  share  common  sets  of 
information  on  their  experiences  with 
other  States  and  EPA.  EPA  will  consider 
holding  a  conference  after  States  are 


selected  but  before  their  programs  are 
initiated  to  bring  together  all 
participants  and  identify  the  common 
information  that  is  to  be  shared  among 
the  participants  and  with  other 
stakeholders,  including  EPA. 

III.  Process  for  Submitting  Applications 
and  Matching  Requirements 

States  are  requested  to  submit  their 
applications  to  the  Office  of  Wastewater 
Management  at  the  address  listed  above 
no  later  than  March  13.  1997.  A  copy  of 
the  application  should  also  be  sent  to 
Director  of  the  Water  Management 
Division  in  the  relevant  EPA  Regional 
office. 

While  there  is  no  prescribed  format 
for  submitting  applications,  States  are 
asked  to  address,  to  the  extent  possible, 
all  of  the  items  identified  under 
Guidelines  for  Participation  above.  The 
primary  basis  for  evaluating  each 
application  will  be  the  degree  to  which 
each  State  can  address  these  items.  In 
addition.  States  should  indicate  clearly 
a  commitment  to  integrate  this  initiative 
into  their  ongoing  water  programs. 
Finally.  States  should  indicate  a 
willingness  to  provide  matching 
resources  of  not  less  than  10%  of  the 
total  grant  amount  provided  by  EPA  to 
support  this  program.  These  matching 
resources  could  be  provided  either 
through  in-kind  services  or  cash. 
Specific  questions  that  each  State 
should  address  in  its  application  are 
included  below  in  Section  IV. 

Once  all  applications  are  received,  a 
panel  comprised  of  individuals  from 
both  EPA  Headquarters  and  Regional 
offices,  will  be  convened  to  make  final 
decisions  on  each  application. 

EPA  will  make  every  effort  to 
complete  the  final  selection  process  and 
notify  the  individual  States  selected  bv 
April  18.  1997. 

Grant  awards  will  then  be  made  to 
each  State  by  the  relevant  EPA  Regional 
Office  within  45  days  after  this 
notification.  States  selected  will  then  be 
asked  to  develop  workplans.  including 
specific  milestones,  for  their  programs 
covering  a  period  of  two  years  as  part 
of  the  formal  grant  application. 

IV.  Questions  To  Be  Addressed  by 
.\ppiicants 

In  order  to  assist  States  wishing  to 
apply  for  participation  in  this  program. 
EPA  is  providing  the  following  list  of 
questions  to  be  addressed  in  each 
application. 

1.  Who  in  your  organization  will  be 
responsible  for  managing  your 
participation  in  this  initiative?  If  that 
person  is  not  in  the  water  program,  how 
will  that  person  work  with  persons  in 
the  water  program? 


2.  What  are  the  major  activities  that 
will  be  supported  with  the  grants 
provided  to  your  State? 

3.  Similarly,  what  level  of  matching 
resources  will  be  provided  and  what 
major  activities  will  be  supported  with 
these  resources? 

4.  What  approach  will  the  State 
employ  to  determine  that  each  of  the 
guidelines  for  State  and  facility 
participation  in  Section  II  are  met? 

5.  How  will  the  State  integrate  this 
initiative  into  its  on-going  water 
program? 

6.  Finally,  how  will  the  State  integrate 
this  initiative  into  other  EMS's  pilot 
projects  it  plans  to  undertake? 

Dated:  [anuary  14.  1997. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
|FR  Doc.  97-1371  Filed  1-17-97;  8:45  ami 

BILLING  CODE  6560-60-P 


[FRL-5678-6] 

Common  Sense  Initiative  Council 
(CSiC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisor>' 
CSIC  Automobile  Manufacturing, 
Computers  and  Electronics,  and  Iron 
and  Steel  Sector  Subcommittee 
Meetings;  Open  Meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisorv'  Committee  Act.  Public  Law 
92—463.  notice  is  hereby  given  that  the 
Automobile  Manufacturing,  Computers 
and  Electronics,  and  Iron  and  Steel 
Sector  Subcommittees  of  the  Common 
Sense  Initiative  Council  will  meet  on 
the  dates  and  times  described  below.  All 
meetings  are  open  to  the  public.  Seating 
at  all  three  meetings  will  be  on  a  first- 
come  basis  and  limited  time  will  be 
provided  for  public  comment.  For 
further  information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  with  the  three  announcements 
below. 

(1)  Automobile  Manufacturing  Sector 
Subcommittee  Meeting — February  6, 
1997 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Automobile 
Manufacturing  Sector  Subcommittee  on 
Thursday,  February  6.  1997,  from  9:30 
a.m..  EST  until  3:30  p.m..  EST.  The 
meeting  will  be  at  the  Omni  Shoreham 
Hotel,  2500  Calvert  Street,  N.W.. 
Washington.  DC.  The  telephone  number 
is  (202)  234-0700. 

The  purpose  of  the  meeting  is  to 
review  and  discuss  workplans  and 
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reports  from  the  Life  Cycle  Management 
Supplier  Partnership  Team  and  the 
Alternative  Strategies  Regulatory 
Systems  and  Community  Team.  In 
particular,  the  Regulatory'  Initiatives 
Team  will  update  the  Subcommittee  on 
their  progress  in  developing  alternative 
strategies  and  their  work  on  the 
Louisville,  Kentucky  community 
project.  The  Subcommittee  will 
continue  exploring  other  regulatory- 
change  opportunities  presented  in  the 
December  meeting. 

For  further  information  concerning 
this  Automobile  Manufacturing  Sector 
Subcommittee  meeting,  please  contact 
either  Alan  W.  Powell.  Designated 
Federal  Officer  (DFO).  at  EPA,  Region  4, 
by  telephone  on  (404)  562-9045.  by  fax 
on  (404)  562-9068  or  by  mail  at  100 
Alabama  Street,  S.W..  Atlanta.  Georgia 
30303;  or  Keith  Mason,  Alternate  DFO. 
at  EPA  (202)  260-1360. 

(2)  Computers  and  Electronics  Sector 
Subcommittee — February  11  and  12, 
1997 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Computers 
and  Electronics  Sector  Subcommittee  on 
Tuesday.  February  11,  1997,  from  8;30 
a.m.  PST  until  5:00  p.m.  PST  and  on 
Wednesday.  February  12,  1997,  from 
8;30  a.m.  PST  to  3:00  p.m.  PST.  at  the 
Cathedral  Hill  Hotel.  1101  Van  Ness 
Avenue.  San  Francisco,  California 
94109. 

Both  days,  February'  11  and  12  will  be 
devoted  partly  to  breakout  sessions  for 
the  three  subcommittee  workgroups 
(Reporting  and  Information  Access: 
Overcoming  Barriers  to  Pollution 
Prevention,  Product  Stewardship,  and 
Recycling;  and  Integrated  and 
Sustainable  Alternative  Strategies  for 
Electronics]  and  partly  to  plenary- 
session.  Over  the  course  of  the  two  days, 
the  Subcommittee  will  be  discussing 
management  of  consumer  electronics 
product  recycling  and  recovery  and 
alternative  .strategies  for  environmental 
protection  in  the  computers  and 
electronics  industry.  Opportunity  for 
public  comment  on  major  issues  under 
discussion  will  be  provided  at  intervals 
throughout  the  meeting. 

For  further  information  concerning 
this  meeting  of  the  Common  Sense 
Initiative's  Computers  and  Electronics 
Sector  Subcommittee,  please  contact 
John  J.  Bowser,  Acting  DFO,  U.S.  EPA 
on  (202)  260-1771,  bv  fax  on  (202)  260- 
1096,by  e-mail  at 

bowser.john@epamail, epa.gov.,  or  by 
mail  at  U.S.  EPA  (MC  7405),  401  M  ^ 
Street,  S.VV.,  Washington.  DC  20460; 
Mark  Mahoney.  U.S.  EPA  Region  1  on 


(617)  565-1155:  or  David  Jones.  Region 
9,  U.S.  EPA  on  (415)  744-2266. 

(3)  Iron  and  Steel  Sector 
Subcommittee — February  27,  1997 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Iron  and 
Steel  Sector  Subcommittee  of  the 
Common  Sense  Initiative  Council  on 
Thursday,  February  27.  1997.  in 
Chicago.  Illinois.  The  meeting  will  begin 
at  8:00  a.m.  CST  and  will  run  until  4:00 
p.m.  CST.  The  meeting  will  be  held  at 
the  Metcalf  Federal  Building.  Great 
Lakes  Conference  Center.  12th  floor,  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604. 

For  the  past  two  years,  the  Iron  and 
Steel  Sector  Subcommittee  has  been 
working  on  nine  projects  (Brownsfields. 
Permit  Recommendations,  Multi-media 
Permit.  Consolidated  Reporting. 
Alternative  Compliance.  Community 
.advisory  Committee,  Electronic  Web 
Site,  Spent  Pickle  Liquor  Work  Shop, 
and  Innovative  Technology  Barriers) 
through  four  workgroups  (Brownsfields. 
Permits.  Compliance,  and  Innovative 
Technology)  and  an  ad  hoc  task  force 
(Community  Involvement),  The 
workgroups  have  been  responsible  for 
proposing  to  the  full  Subcommittee  for 
its  review  and  approval  potential 
activities  or  projects  that  the  Iron  and 
Steel  Sector  Subcommittee  would 
undertake,  and  for  carrying  out  projects 
once  approved.  Most  of  these  projects 
are  reaching  completion  or  are  going 
through  the  pilot  testing  phase  and 
require  only  relatively  limited 
Subcommittee  oversight.  The  purpose  of 
this  meeting  is  for  the  Subcommittee  to 
discuss  what  it  wants  to  accomplish 
over  the  next  year,  how  it  wants  to 
accomplish  it,  and  what  kind  of  agenda 
it  wants  to  set  for  itself.  Additionally, 
the  Subcommittee  will  address  any 
recommendations  that  its  current 
workgroups  propose  for  Subcommittee 
action.  The  four  workgroups  will  meet 
the  preceding  day,  Wednesday. 
February  26.  1997,  from  approximately 
10-00  a.m.  CST  to  5:00  p.m.  CST.  jt  Lhe 
Metcalf  Building. 

For  further  information  concerning 
this  meeting  of  the  Iron  and  Steel  Sector 
Subcommittee,  please  contact  Judith 
Hecht,  Alternate  DFO.  on  (202)  26(V 
5682  in  Washington.  DC.  or  Ms. 
Uylaine  McMahan  on  (312)  886-4454. 

Inspection  of  Subcommittee  Documents 

Documents  relating  to  the  above 
Sector  Subcommittee  announcements. 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  official  minutes  for  the 
meetings,  will  be  available  for  public 


inspection  in  room  2821M  of  EPA 
Headquarters.  Common  Sen.se  Initiative 
Staff.  401  .M  Street.  SW.  Washington.  DC 
20460.  telephone  number  202-260- 
7417.  Common  Sense  Initiative 
information  can  be  accessed 
electronically  through  contacting  Dana 
Willis  at  Willis  daria@epamail.epa.gov 

Ddted:  lanuar>-  -14,  1997. 
Prudence  Goforth, 
Designated  Federal  Officer 
IFR  Dor   97-1369  Filed  1-17-97;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


[FRL-S678-8] 

Meeting  of  ttie  Local  Government 
Advisory  Committee 

The  Local  Government  Advisory 
Committee  will  conduct  its  next 
meeting  on  February  6-7.  1997. 
Members  will  hear  presentations  on 
sustainability  and  creating  livable  cities 
from  two  panels,  one  presenting  the 
experiences  of , San  Francisco-area  local 
government  officials  and  one  presenting 
experiences  at  the  Presidio.  The  Roles 
and  Responsibiftties  and  the  Tools  for 
Local  Decision-Makers  Subcommittees 
will  meet  in  subcommittee  sessions  to 
continue  work  on  their 
recommendations  to  the  Agency. 

The  meeting  will  be  held  at  EPA's 
Region  IX  Office  located  at  75 
Hawthorne  Street  in  San  Francisco. 
California  The  meeting  will  begin  at 
8:30  a.m..  on  Thursday.  Februan  6lh 
and  conclude  at  4:00  p.m.  on  the  7th. 
From  10  45-1100  a.m   on  the  6th.  the 
Committee  will  hear  (  omments  from  the 
public.  Each  individual  or  organization 
wishing  to  address  the  Committee  will 
be  allowed  three  minutes.  Please  contact 
the  Designated  Federal  Officer  at  the 
number  listed  below  to  schedule  agenda 
time.  Time  will  be  allotted  on  a  first 
come,  first  ser\e  basis 

The  Designated  Federal  Officer  (DFO) 
for  this  Committee  is  Denise  Zabinski 
Ne\   She  is  the  point  of  (  ontacf  for 
information  concerning  any  Committee 
matters  and  can  be  reached  by  calling 
(202)  260-0419  or  bv  writing'to  401  M 
Street.  S.W.  (1502),  Washington.  DC 
20460. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  a\ailable  after 
the  meeting  and  can  be  obtained  bv 
written  request  from  the  DFO.  Members 
of  the  public  are  requested  to  call  the 
DFO  at  the  above  number  if  planning  to 
attend  so  that  arrangements  can  be  made 
to  comfortably  accommodate  attendees 
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as  much  as  possible.  However,  seating 

will  be  on  a  first  come,  first  serve  basis. 

Danise  Zabioski  Ney, 

Designated  Federal  Officer.  Local  Government 

Advisory  Committee. 

[FR  Doc.  97-1372  Filed  1-17-97;  8:45  ami 

nUMQCOOC  MM-aO-P 

{FRL-6«77-«] 

Mooting  of  tho  Ozone  Transport 
Commission  for  the  Northeast  United 
States 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
announcing  the  Winter  meeting  of  the 
Ozone  Transport  Commission  to  be  held 
on  January  28.  1997. 

This  meeting  is  for  the  Ozone 
Transport  Commission  to  deal  with 
appropriate  matters  within  the  transport 
region,  as  provided  for  under  the  Clean 
Air  Act  Amendments  of  1990.  This 
meeting  is  not  subject  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
Public  Law  92—463,  as  amended. 
DATES:  The  meeting  will  be  held  on 
January  28.  1997  from  10:00  a.m.  to  4:00 
p.m. 

ADDRESSES:  Place:  The  meeting  will  be 
held  at:  The  Gideon-Putnam  Hotel  and 
Conference  Center,  The  Avenue  of  the 
Pines.  Saratoga  Springs,  NY  12866. 
(518) 584-3000. 

FOR  FURTHER  INFORMATION  CONTACT: 
EPA:  Susan  Studlien,  Region  I.  U.S. 
Environmental  Protection  Agency, 
John  F.  Kennedy  Federal  Building. 
Boston,  N4A  02203,  (617)  565-3800. 
The  State  Contact:  Host  Agency:  Lisa 
Cemiglia,  New  York  State  Dept.  of 
Environmental  Conservation.  50  Wolf 
Road.  Albany,  NY  12233-1010,  (518) 
457-1415. 
For  Documents  and  Press  Inquiries 
Contact:  Stephanie  A.  Cooper,  Ozone 
Transport  Commission,  444  North 
Capitol  Street,  N.W..  Suite  638. 
Washington,  DC  20001,  (202)  508- 
3840,  e-mail:  ozone@sso.org. 
SUPPLEMENTARY  INFORMATION:  Th?  Clean 
Air  Act  Amendments  of  1990  contain  at 
Section  184  provisions  for  the  "Control 
of  Interstate  Ozone  Air  Pollution." 
Section  184(a)  establishes  an  ozone 
transport  region  comprised  of  the  States 
of  Connecticut,  Delaware,  Maine, 
Maryland.  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 


The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  commission  in  New  York 
City  on  May  7,  1991.  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
appropriate  matters  within  the  transport 
region. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  January  28,  1997.  The  meeting 
will  be  held  at  the  address  noted  earlier 
in  this  notice. 

Section  1 76A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  Transport  Commissions 
are  not  subject  to  the  provisions  of  the 
Federal  Advisor\'  Committee  Act.  This 
meeting  will  be  open  to  the  public  as 
space  permits. 
TYPE  OF  MEETING:  Open. 
AGENDA:  Copies  of  the  final  agenda  will 
be  available  from  Stephanie  Cooper  of 
the  OTC  office  (202)  508-3840  (or  by  e- 
mail:  ozone@sso.org)  on  Tuesday, 
January  21.  1997  The  purpose  of  this 
meeting  is  to  review  air  quality  needs 
within  the  Northeast  and  Mid-Atlantic 
States,  including  reduction  of  motor 
vehicle  and  stationary  source  eiir 
pollution.  The  OTC  is  also  expected  to 
address  issues  related  to  the  transport  of 
ozone  into  its  region,  and  to  discuss 
market-based  programs  to  reduce 
pollutants  that  cause  ozone. 

Dated;  December  24,  1996. 
John  DeViUars, 

Regional  Administrator.  EPA  Region  I. 
(FR  Doc.  97-1367  Filed  1-17-97;  8:45  am) 
BILUNQ  CODE  tMO-tO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docl(et  No.  96-45;  DA  97-60] 

Federal-State  Joint  Board  on  Universal 
Service:  Staff  Workshops  on  Proxy 
Cost  Models  on  January  14-15, 1997 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  January  9,  1997,  the 
Federal  Communications  Commission 
released  a  public  notice  regarding  the 
staff  workshop  on  proxy  cost  models 
that  will  be  held  on  January  14  and  15, 
1997.  The  purpose  of  the  notice  is 
aimounce  the  agenda  and  the  panelists 
for  the  workshops. 
FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  Carlson,  Universal  Service 
Branch,  Accounting  and  Audits 
Division,  Common  Carrier  Bureau,  at 
(202)  530-6023. 


SUPPLEMENTARY  INFORMATION:  The 
federal  and  state  staff  of  the  Federal- 
State  Joint  Board  on  Universal  Service 
will  hold  workshops  on  proxy  cost 
models  on  Tuesday,  January  14, 1997 
and  Wednesday,  January  15, 1997.  The 
workshops  will  be  held  in  the 
Commission's  room  856  at  1919  M 
Street,  N.W,  Washington,  D.C.  beginning 
at  9  a.m.  each  day,  and  are  open  to  the 
public.  The  workshops  will  consist  of 
four  roimd  table  discussions  on  issues 
relating  to  the  selection  of  a  proxy  cost 
model  for  determining  the  cost  of 
providing  the  service  supported  by  the 
universal  service  support  mechanism. 
The  first  panel  will  discuss  modeling 
network  investment;  the  second  panel 
will  discuss  modeling  operating  and 
support  expenses;  the  third  panel  will 
discuss  modeling  capital  expenses;  and 
the  fourth  panel  will  discuss  validation 
of  the  models. 

Federal  Commuiiications  Commission. 

Kathleen  B.  Levitz, 

Deputy  Bureau  Chief,  Common  Carrier 

Bureau. 

[FR  Doc.  97-1273  Filed  1-17-97;  8:45  am) 

BILUNO  CODE  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA),  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  a  proposed 
collection  of  information.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning  the 
collection  of  floodplain  data  from 
commujiities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  Supplementary  Information. 
Under  44  CFR  59.22(b)(2).  FEMA 
requires  that  communities  participating 
in  the  NFIP  submit  an  annual  or 
biennial  report  describing  the  progress 
made  during  the  year  in  the 
implementation  and  enforcement  of 
floodplain  management  regulations. 
Currently,  FEMA  has  determined  that 
this  data  will  be  collected  on  a  biennial 
reporting  cycle  and  the  data  collection 
is  now  referred  to  as  the  Biennial 
Report.  The  NFIP  Biennial  Report 
enables  FEMA  to  meet  its  regulatory 
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requirement  under  59.22(b)(2).  It  also 
enables  FEMA  to  be  more  responsive  to 
the  on-going  changes  that  occur  in  each 
participating  commimity's  flood  hazard 
area.  These  changes  include,  but  are  not 
limited  to,  new  corporate  boundaries, 
changes  in  flood  hazard  areas,  new 
floodplain  management  measures,  and 
changes  in  rate  of  floodplain 
development.  It  is  also  used  to  evaluate 
the  effectiveness  of  the  community's 
floodplain  management  activities.  The 
evaluation  is  accomplished  by  analyzing 
information  provided  by  the 
commimity,  such  as  the  number  of 
variances  and  floodplain  permits 


granted  by  each  community  in 
relationship  to  other  information 
contained  in  the  Biennial  Report,  as 
well  as  other  data  available  in  FEMA's 
Community  Information  System  (CIS). 

Collection  of  Information 

Title.  National  Flood  Insurance 
Program  Biennial  Report. 

Type  of  Information  Collection. 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0018. 

Abstract.  FEMA  requests  that 
communities  participating  in  the  NFIP 
submit  a  biennial  report  on  progress 
made  in  the  implementation  and 


enforcement  of  their  floodplain 
management  regulations.  The 
information  provided  by  communities 
using  FEMA  Forms  81-28.  81-29.  or 
81-29A  enables  FEMA  to  be  more 
responsive  to  the  ongoing  changes 
which  occur  in  each  participating 
community's  flood  hazard  area,  as  well 
as  to  evaluate  the  effectiveness  of  the 
community's  floodplain  management 
activities. 

Affected  Public:  State.  Local  or  Tribal 
Governments. 

Estimated  Total  Biennial  Burden 
Hours  8.215. 


FEMA 
forms 


81-28  .... 

81-29  .... 

81-29A  .. 

Total 


Form  titles 


Number  of  re- 
sporxtents 

(A) 


Biennial  Report  for  Emergency  and  Regular  Program  (Minimally 
Floodprone). 

Biennial  Report  for  Regular  Program  (With  Base  Flood  Ele- 
vations). 

Biennial  Report  for  Regular  Program  (No  Special  Flood  Hazard 
Area. 


5,011 

11,914 

1,270 

18.195 


Frequency  of  |   Hours  per  re- 
response     !        sponse 

(B)  I  (C) 


Biennial 
Biennial 
Biennial 
Biennial 


.4 
£ 
2. 

8,215 


Biennial 

txirden 

hours 

(AxBxC) 


2.004 
5.957 
1,270 


Estimated  Cost.  $72,500. 

Comments 

Written  comments  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses.  Comments 
should  be  received  on  or  before  March 
24,  1997. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  311,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Robert  Shea,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate.  202-646-4621 
for  additional  program  information. 
Contact  Ms.  Anderson  at  (202)  646-2625 


for  copies  of  the  proposed  forms  and 
0MB  clearance  package. 

Dated:  January  9.  1997. 
Reginald  Trujillo, 

Director.  Program  Serxices  Division. 

Operations  Support  Directorate. 

|FR  Doc.  97-1274  Filed  1-17-97;  8:45  am] 

BILUNG  CODE  6718-01-P 


tFEMA-1155-DR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  (declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Cahfomia.  (FEMA-1155-DR),  dated 
January  4,  1997,  and  related 
determinations. 

EFFECTIVE  DATE:  Januar>'  7,  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recover\- 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Cahfomia,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  4,  1997: 


Contra  Costa.  Fresno,  Mann.  Mariposa  and 
Tulare  Counties,  and  the  City  of  Morgan  Hill 
for  Individual  Assistance  and  debris  removal 
and  emergency  protective  measures  under 
the  Public  Assistance  program, 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance] 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 

Recovery  Directorate. 

(PR  Doc  97-1278  Filed  1-17-97;  8:45  am) 

BILUNG  CODE  S71»-03-P 

[FEMA-114e-0R] 

New  Yor1(;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York,  (FEMA-1148-DR),  dated 
December  9.  1996.  and  related 
determinations. 

EFFECTIVE  DATE:  December  31.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agencv,  Washington.  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  .N'ew 
■York,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
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major  disaster  by  the  President  in  his 
declaration  of  December  9.  1996: 

Chemung  and  Delaware  Counties  for 

Individual  Assistance  (already  designated 
for  Public  Assistance  and  Hazard 
Mitigation). 

FrankJin  County  for  Public  Assistance  and 
Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate 

(FR  Doc.  97-1275  Filed  1-17-97:  8:45  am] 

BHUng  Cod*  S718-02-P 


[FEMA-1149-DR] 

Oregon;  Major  Disaster  and  Related 
Detenninations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEM.^). 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oregon  (FEMA- 
1149-DR),  dated  December  23.  1996, 
and  related  determinations. 
EFFECTIVE  DATE:  December  23.  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agencv,  Washington,  DC 
20472. (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  23,  1996,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T  Stafford 
Disaster  ReUef  and  Emergency 
Assistance  Act  (42  U  S.C.  5121  et  seq.], 
as  follows: 

I  have  determmed  that  the  damage  in 
certain  areas  of  the  State  of  Oregon,  resulting 
from  flooding,  land  and  mud  slides,  wind 
and  severe  storms  beginning  on  .Movember 
17.  1996,  and  continuing  through  December 
11,  1996.  is  of  sufficient  seventv  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Oregon. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Pyblic 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 


The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  C.  Freitag  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oregon  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Coos,  Douglas,  and  Lane  Counties  for 
Public  Assistance  and  Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

lames  L.  Witt. 

Director. 

[FR  Doc.  97-1276  Filed  1-17-97;  8  45  ami 

BILUNG  CODE  e71»-01-P 

[FEMA-1150-DR] 

Pennsylvania;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Pennsylvania  (FEMA-1150-DR).  dated 
December  23,  1996  and  related 
determinations. 

EFFECTIVE  DATE:  December  23.  1996, 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agencv,  Washington,  DC 
20472. (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
December  23,  1996,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Ehsaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Pennsylvania,  resulting  from  severe 
thunderstorms,  high  winds,  rain,  and 
flooding  on  November  8-15,  1996.  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  Commonwealth  of  Pennsylvania. 


In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance.  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  piursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  J.  Gunter  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  Commonwealth  of 
Pennsylvania  to  have  been  affected 
adversely  by  this  declared  major 
disaster: 

Tioga  County  for  Individual  Assistance, 
Public  Assistance,  and  Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

[FR  Doc.  97-1277  Filed  1-17-97;  8:45  am] 

BILUNG  CODE  6718-02-f> 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

Carnival  Corporation,  Hyundai  Carnival 
Cruise  Lines,  Inc.  and  Cruise  Ship 
Leasing  Company  Trust,  3655  N.W. 
87th  Avenue,  Miami,  Florida  33178- 
2193 


UMI 


Vessel:  TROPICALE 

Isabel  Cortes  Ferry  Service  Limited. 
International  Shipping  Partners,  Inc. 
and  St.  Thomas  Cruises  Limited,  1250 
Port  Road,  Port  Isabel,  Texas  78578 

Vessel:  REGAL  VOYAGER 

Norwegian  Cruise  Line  Limited  (d^/a 
Norwegian  Cruise  Line)  and  Actinor 
Cruise  AS,  Two  Alhambra  Plaza,  95 
Merrick  Way,  Coral  Gables.  Florida 
33134 

Vessel:  ROYAL  ODYSSEY 

Radisson  Wihnington  Corporation  (d/b/ 
a  Radisson  Seven  Seas  Cruises), 
Radisson  Worldwide  Inc.  and 
Diamond  Cruise  Ltd.,  600  Corporate 
Drive.  Suite  410,  Fort  Lauderdale, 
Florida  33334 

Vessel;  RADISSON  DL\MOND 

Royal  Caribbean  Cruises  Ltd.  and 
Grandeur  of  the  Seas  Inc.,  1050 
Caribbean  Way,  Miami,  Florida  33132 

Vessel:  GRANDEUR  OF  THE  SEAS 

Dated:  January  13,  1997. 
Joseph  C.  Polking, 

Secretary. 

[PR  Doc.  97-1321  Filed  1-17-97;  8:45  am] 

BILUNQ  CODE  *79IM>1-M 


Federal  Register  /  Vol.  62,  No.  13  /  Tuesday,  January  21,  1997  /  Notices 


3043 


Security  for  the  ProtectJon  of  the 
Put>lic  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pubhc  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

Glacier  Bay  Park  Concessions.  Inc.  and 
Glacier  Bay  Marine  Services,  Inc.,  520 
Pike  Street,  Suite  1400.  Seattle, 
Washington  98101 

Vessel:  WILDERNESS  ADVENTURER 

Holland  America  Line-Westours  Inc.  (d/ 
b/a  Holland  America  Line  and 
Holland  America)  and  HAL  Cruises 
Limited,  300  ElUott  Avenue  West, 
Seattle,  Washington  98119 

Vessel:  ROTTERDAM  VI 

Isabel  Cortes  Ferry  Service  Limited. 
1250  Port  Road,  Port  Isabel,  Texas 
78578 


Vessel:  REGAL  VOYAGER 

Radisson  Wihnington  Corporation  (d/b/ 
a  Radisson  Seven  Seas  Cruises)  and 
Radisson  Worldwide  Inc.,  600 
Corporate  Drive,  Suite  410,  Fort 
Lauderdale,  Florida  33334 

Vessel:  RADISSON  DL\MOND 

Dated:  January  13,  1997. 
Jofiepli  C.  Polking, 
Secretary. 

[PR  Doc.  97-1322  Filed  1-17-97;  8:45  am] 
BILUNQ  CODE  «730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  hsted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the' 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  4.  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Joseph  Lowrie  Dean,  Jr..  Opehka. 
Alabama;  to  acquire  an  additional  .08 
percent,  for  a  total  of  12.68  percent,  of 
the  voting  shares  of  The  First 
Corporation,  Opelika,  Alabama,  and 
thereby  indirectly  acquire  The  First 
National  Bank  of  Opelika,  Opelika, 
Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  S.C.  Investments.  LP..  Palatine. 
Illinois,  Gerald  F.  Fitzgerald,  Jr., 
Inverness,  Illinois,  Otis  Road 
Investments,  L.P,,  Inverness,  Illinois, 
Juhe  F.  Schauer,  Glen  Ellyn.  Illinois. 
Thomas  G.  Fitzgerald,  Inverness, 
Illinois,  Gerald  F.  Fitzgerald  IRA 
Rollover,  Palatine.  Uhnois,  Fitzgerald 
Children  1992  Trust,  Peter  G.  Fitzgerald, 
Trustee,  Palatine,  Illinois,  Fitzgerald 


Descendants  1992  Trust,  Peter  G. 
Fitzgerald,  Trustee,  Palatine,  Illinois; 
acting  in  concert  to  acquire  87.9  percent 
of  the  voting  shares  of  LaSalle  Bancorp, 
Inc.,  LaSalle,  Illinois,  and  thereby 
indirectlv  acquire  LaSalle  National 
Bank,  LaSalle,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  14.  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-1343  Filed  1-17-97;  8:45  am) 
BtLUNG  CODE  SM(M1-f 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  e<  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  andVor  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  apphcations  Usted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  oi  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  comjjetition.  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for 

a  hearing  must  be  accompanied  by  a 
statement  of  the  r  asons  a  written 
presentation  wou.d  not  suffice  in  lieu  of 
a  hearing.  identif\-ing  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  cor   nenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
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activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  14, 
1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  River  Falls  Bancshares.  Inc..  River 
Falls,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  99.18 
percent  of  the  voting  shares  of  River 
Falls  State  Bejok,  River  Falls,  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  [anuary  14.  1997 
lennifer  |.  lohnsoa. 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  97-1345  Filed  1-17-97;  8:45  am] 
BILLMO  CODE  <21»«1-F 


Notice  of  Proposals  to  Engage  in 
Permlssibie  Nont>anking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
y.  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  en  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 


accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  4,  1997. 

A,  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)'701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

i.  NationsBank  Corporation, 
Charlotte,  North  Carolina:  to  acquire 
First  Federal  Savings  Bank  of 
Brunswick.  Brunswick,  '"^orgia,  and 
thereby  engage  in  opera,     g  a  savings 
association,  pursuant  tr      225.25(b)(9) 
of  the  Board's  Regulatioii  /. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303; 

I.  TBSrC Bancshares,  Inc.,  ai\d 
Synovus  Financial  Corp..  both  of 
Columbus,  Georgia;  to  engage  de  novo 
through  their  subsidiary.  Golden 
Retriever  Systems,  L.L.C.,  Chandler, 
Arizona,  in  a  joint  venture  in  providing 
comprehensive  information 
management  and  reporting  services  for 
the  bankcard  industry,  pursuant  to  § 
225.25(b)(7)  of  the  Boards  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )anuary  14.  1997. 
fennifier  [.  loluison. 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  97-1344  Filed  1-17-97;  8:45  am] 

BILLING  CODE  6210-01 -f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

nNFO-97-01] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 


proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road.  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects 

1.  AIDS  Prevention  and  Surveillance 
Project  Reports,  {0920-0208}— 
Extension — CDC  funds  cooperative 
agreements  for  65  HIV  Prevention 
Projects  (50  states,  6  cities,  7  territories, 
Washington,  D.C.,  and  Puerto  Rico).  The 
cooperative  agreements  support 
counseling,  testing,  referral,  and  partner 
notification  programs  conducted  by 
official  public  health  agencies  of  states, 
territories,  and  localities  (project  areas). 
HIV  counseling  and  testing  in  STD 
clinics,  Women's  Health  Centers,  Drug 
Treatment  Centers,  and  other  health 
agencies  has  been  described  as  a 
primary  prevention  strategy  of  the 
national  HIV  Prevention  Program.  These 
project  areas  have  increased  HIV 
counseling  and  testing  activities  to 
specifically  reach  more  minorities  and 
women  of  child  bearing  age. 

CDC  is  responsible  for  monitoring  and 
evaluating  HFV  prevention  activities 
conducted  under  the  cooperative 
agreement.  Counseling  and  testing 
programs  are  a  major  component  of  the 
HIV  Prevention  Program.  Without  data 
to  measure  the  impact  of  counseling  and 
testing  programs,  priorities  cannot  be 
assessed  and  redirected  to  prevent 
further  spread  of  the  virus  in  the  general 
population.  CDC  needs  information 
from  all  project  areas  on  the  number  of 
at-risk  persons  tested  and  the  number 
positive  for  HIV.  The  HIV  Counseling 
and  Testing  Report  Form  provides  a 
simple  yet  complete  means  to  collect 
this  information.  We  are  requesting  a 
three  year  extension  for  this  study.  The 
estimated  cost  to  the  respondents  is 
$10,320  pervear. 


Manual  Entn 
Scantron  Re 
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Respondents 


Manual  Form  Project  Areas 
Scan  Form  Project  Areas  ... 

Total 


No.  of  re- 
spondents 


21 
44 


No.  of  re- 
sponses/re- 
spondent 


Average  txjr- 

den/response 

(In  hrs.) 


TotaJ  burden 
(in  hrs.) 


2 
0.25 


168 
44 


212 


2.  Multi-Center  Cohort  Study  to 
Assess  the  Risk  and  Consequences  of 
Hepatitis  C  Virus  Transmission  from 
Mother  to  Infant  (0920-0344) — 
Extension — The  purpose  of  the  study  is 
to  determine  the  incidence  of  vertical 
hepatitis  C  virus  (HCV)  transmission,  to 
assess  risk  factors  for  vertical  HCV 


Respondents 


Individual  Mothers 

Mottiers  

Mothers  

Mothers  

Family  members  ... 

Mottiers  

Mothers  


Total 


transmission,  to  assess  the  clinical 
course  of  disease  among  infants  with 
HCV  infection,  and  to  assess  diagnostic 
methods  for  detecting  HCV  infection  in 
infants.  Respondents  for  the  study  will 
be  anti-HCTV  positive  mothers. 

There  is  no  cost  to  the  respondents. 
They  will  be  remunerated  for  travel 


Form  name 


Form  A  

Form  B  

Form  C 

Fonn  D  

Form  E  

Form  F  

Form  G 

No.  of  re- 
spondents 


costs;  provided  well-child  visits  and 
free  vaccinatioi     for  infants  enrolled  in 
the  study:  and.  provided  anti-HCV 
testing  to  all  family  members  free  of 
charge.  The  total  response  burden  for 
the  study,  over  a  3  year  period,  is  as 
follows: 


No.  of  re- 
sponses/re- 
spondent 


Avg.  burden/ 
response  (in 

hrs.) 


Total  burden 
(in  hrs.) 


•The  annualized  response  burden  is  estimated  to  be  970  hours/3  years=323  hours 
^^rrar^et  enrollment  in  the  study  is  300;  the  target  population  will  be  drawn  from  those  who  complete  Fomi  B.  Family  members 


will  complete 


3.  Continuing  Medical  Education 
(CME)  Activity  Registration  Form— 
(0923-0013)— Extension— The  Agency 
for  Toxic  Substances  and  Disease 
Registry  (ATSDR)  is  mandated  pursuant 
to  the  1980  Comprehensive 
Environmental  Response  Compensation 
and  Liabihty  Act  (CERCLA)  and  its  1986 
Amendments,  The  Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  to  prevent  or  mitigate  adverse 
human  health  effects  and  diminished 
quality  of  hfe  resulting  from  the 
exposure  to  hazardous  substances  into 
the  environment.  As  stated  in  CERCLA, 
the  Administrator  of  ATSDR  is  charged 
to  "assemble,  develop  as  necessary,  and 


distribute  to  the  states,  and  upon 
request  to  medical  colleges,  physicians, 
and  other  health  professionals, 
appropriate  educational  materials 
(including  short  courses)  on  this  topic". 
The  development  and  use  of  activity 
registration  forms  for  documenting 
participation  in  these  activities  at  these 
meetings  is  an  integral  part  of  this 
process.  This  attendance  documentation 
process  is  required  by  the  Accreditation 
Council  for  Continuing  Medical 
Education  (ACCME),  the  body  that 
authorizes  agencies  and  institutions  to 
award  nationally  recognized  continuing 
medical  education  (CME)  credit.  As  a 
condition  of  reUcensure,  physicians  in 
40  states  are  required  to  participate  in 


Respondents 


Manual  Entry  Registration  Form 
Scantron  Registration  form 

Total 


No.  of  re- 
spondents 


2,000 
3.000 


CME  courses.  Individual  physicians  in 
these  states  are  required  to  submit  the 
number  of  hours  of  CME  credit  to  state 
boards  of  professional  registration  at  the 
time  of  relicensur*".  Failure  by  the 
physician  to  prowde  this  information  in 
a  timely  fashion  will  result  in 
suspension  of  professional  Hcensure. 

This  request  is  for  a  3-year  extension 
of  the  current  OMB  approval  of  uniform 
CME  activity  registration  forms — one 
machine  entr\-  form  and  the  other 
manually  entered— to  serve  as  the  initial 
step  in  the  development  of  an 
attendance  documentation  svstem. 
Other  than  their  time,  there  will  be  no 
cost  to  the  respondents. 


No.  of  re- 
sponses/re- 
spondent 


Average  bur- 
derv  response 

(in  hrs.) 


Total  burden 
(in  hrs.) 


0.066 
0.083 


132 
250 


382 


4.  National  Surveillance  System  for 
Hospital  Health  Care  workers  (NASH)— 
New — CDC  has  developed  surveillance 
system  that  focuses  on  surveillance  of 
exposures  and  infections  among 


hospital-based  health  care  workers 
(HCWs).  This  system,  modeled  after  the 
National  Nosocomial  Infections 
Surveillance  (NNIS)  system  for  patient 
infections,  includes  standardized 


methodology  for  various  occupational 
health  issues  (OMB  0920-0012)  The 
Hospital  Infections  Program.  National 
Center  for  Infectious  Diseases  (NCID) 
has  developed  this  system  in 
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collaboration  with  the  Hepatitis  Branch, 
Ehvision  of  Viral  and  Rickettsial 
Diseases,  NCID;  the  Division  of 
Tuberculosis  (TB)  Elimination,  National 
Center  for  HIV,  STD,  and  TB  Prevention; 
the  National  Immunization  Program 
(NIP),  and  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH). 

The  NASH  system  consists  of 
modules  for  collection  of  data  about 
various  occupational  issues.  Baseline 
information  about  each  HCW  such  as 
demographics,  immune-status  for 
vaccine-preventable  diseases,  and  TB 
status  is  collected  when  the  HCW  is 
enrolled  in  the  system.  Results  of 
routine  tuberculin  skin  test  (TST)  are 
collected  and  entered  in  tlie  system 
every  time  a  TST  is  placed  and  read  In 
the  event  that  an  HCW  is  exposed  to 
blood/bloodborne  pathogen,  to  a 
vaccine-preventable  disease,  or  to  a  TB 
infectious  patient/HCVV,  epidemiologic 
data  will  be  collected  about  the 
exposure.  For  HCWs  exposed  to  a 
bloodbome  pathogen  (i.e.  HIV.  HCV,  or 
HBC),  follow-up  data  will  be  collected 


during  the  follow-up  visits.  Once  a  year, 
the  hospitals  will  perform  a  survey  to 
assess  the  level  of  underreporting  of 
needlesticks  (HCW  survey)  and  will 
complete  a  hospital  survey  to  provide 
denominator  data.  Data  will  be  sent 
entered  into  the  software  and  diskettes 
will  be  sent  to  CDC.  No  identifiers  of  the 
HCW  will  be  sent  to  CDC.  This  system 
is  protected  bv  the  Assurance  of 
Confidentiality  {308d). 

Data  collected  in  this  surveillance 
system  will  assist  hospitals,  HCWs, 
HCW  organizations,  and  pubhc  health 
agencies.  This  system  will  allow  CDC  to 
monitor  national  trends,  to  identify 
newlv  emerging  hazards  for  HCWs,  to 
assess  the  risk  of  occupational  infection, 
and  to  evaluate  preventive  measures, 
including  engineering  controls,  work 
practices,  protective  equipment,  and 
postexposure  prophylaxis  to  prevent 
occupationally  acquired  infections. 
Hospitals  who  volunteer  to  participate 
in  this  system  will  benefit  by  receiving 
technical  support  and  standardized 
methodologies,  including  software,  for 


conducting  surveillance  activities  on 
occupational  health. 

This  system  has  been  developed  and 
piloted  in  large  teaching  hospitals.  Prior 
to  implementation  in  a  nationvdde 
network  of  hospitals,  an  expansion  of 
this  pilot  project  to  include  more 
medium/small  size  hospitals  is  essential 
for  further  refinement  of  protocols  and 
software.  The  first  pilot  project  ran  from 
October  1994  to  September  1996  (RFP- 
200-94-0834(p))  and  included  four 
hospitals;  the  second  pilot  started  in 
October  1996  (RFP-200-96-0524(P)) 
and  includes  five  hospitals.  Fifteen 
hospitals  are  expected  to  participate  in 
this  proposed  project,  including  the  five 
currently  participating.  Once  the 
expanded  pilot  project  is  completed,  the 
system  will  be  made  available  to  all 
short-term  care  hospitals  in  the  United 
States  who  wish  to  voluntarily 
participate  in  this  project.  The  total 
estimated  maximum  cost  to  respondents 
is  $201,840  ($15  an  hour  for  hospital 
personnel  who  will  collect/input  the 
data). 


Respondents 


Baseline  Information  (form)  

TST  Resutt  Form  ~.. 

Exposure  Form  

Follow-up  Form 

Exposure  to  vaccine-prv.  dis  Summary  Form 

HCW  Form 

Exposure  to  TB  Form 

HCW  Survey  '. 


Total 


No.  of  re- 
spondents 


22,500 

22,500 

1,500 

750 

120 

240 

45 

7,500 


No.  of  re- 
sponses/re- 
spondents 


Avg.  burden/ 

response  (in 

hrs.) 


0.3333 

0.1666 

0,416 

0.25 

0.333 

0.333 

0.50 

0.166 


Total  burden 
(in  hrs.) 


7,500 

3,750 

625 

188 

40 

80 

23 

1,250 


13.456 


•The  same  15  hosprtais  will  be  completing  the  8  separate  forms  listed  above.  The  number  of  respondents  includes  x  number  of  employees 
time  each  of  1 5  hosprtais. 


5.  Information  Collection  Procedures 
for  Requesting  Public  Health 
Assessments— (09  2  3-000  2  )— 
Extension — The  Agency  for  Toxic 
Substances  and  Disease  Registry  is 
announcing  the  request  for  a  3-year 
extension  of  the  0MB  approval  for  the 
Information  Collection  Procedures  for 
Requesting  Public  Health  .^ssessments. 
ATSDR  is  authorized  to  accept  and 
respond  to  petitions  from  the  public  that 
request  public  health  assessments  of 
sites  where  there  is  a  threat  of  exposure 
to  hazardous  substances  (42  L'SC 


96C4(i)(6)(B)).  The  Agency  conducts 
public  health  assessments  of  releases  or 
facilities  for  which  individuals  provide 
information  that  people  have  t)een 
exposed  to  a  hazardous  substance,  and 
for  which  the  source  of  such  exposure 
is  a  release,  as  defined  under  CERCLA. 
The  general  administrative  procedures 
for  conducting  public  health 
assessments,  including  the  information 
that  must  be  submitted  with  each 
request,  is  described  at  42  CFR  90.3, 
90.4,  and  90.5.  Procedures  for 
responding  to  petitions,  decision 


criteria,  and  methodology  for 
determining  priorities  may  be  found  at 
5~''R37382-a9, 

ATSDR  anticipates  approximately  36 
requests  will  be  received  each  year.  This 
estimate  is  based  on  the  number  of 
requests  received  since  the  enabling 
legislation  was  enacted  and  the 
expressions  of  interest  (via  telephone, 
letter,  etc.)  from  members  of  the  pubfic, 
attorneys,  and  industry  representatives. 
There  is  no  cost  to  the  respondents 
other  than  their  time. 


.                                                                                                                            — 1 

Respondent 

' 

No.  of  re- 
spondents 

No.  of  re- 
sponses re- 
spondents 

Avg.  burden 

response  (in 

hrs.) 

Total  burden 
(in  hrs.) 

General  Public                             

3|                       1 

.50 

18 

UMI 
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Respondent 


Total 


No.  of  re- 
spondents 


No.  of  re- 
sponses re- 
spondents 


Avg.  burden 

response  (in 

hrs.) 
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Total  burden 
(in  hrs.) 


18 


Dated:  January  14.  1997. 
VVilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-1340  Filed  1-17-97;  8:45  am) 

BILUNQ  CODE  4163-1S-P 


Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACmON:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisorj'  committees. 

FDA  has  estabUshed  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisor}'  committee 
meetings.  The  advisory  committee 
hothne.  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisorj' 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Dental  Products  Panel  of  the  IMedical 
Devices  Advisory  Committee 

Dafe,  time,  and  place.  February  12, 
1997,  9  a.m.,  Gaithersburg  Marriott 
Washingtonian  Clenter.  Ballroom,  9751 
Washingtonian  Blvd..  Gaithersburg,  MD. 
A  limited  numt)er  of  overnight 
accommodations  have  been  reserved  at 
the  hotel.  Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-590-0044  and  reference  the  FDA 


Dental  Products  Panel  meeting  block. 
Reservations  may  be  confirmed  at  the 
group  rate  based  on  availability. 
Attendees  with  a  disability  requiring 
special  accommodations  should  contact 
Christie  Wvatt.  KR.^  Corp..  301^95- 
1591,  ext.  267.  The  availability  of 
appropriate  accommodations  cannot  be 
assured  unless  prior  notification  is 
received. 

Type  of  meeting  and  contact  person. 
Open  public  hearing  for  the 
reclassification  of  over-the-counter 
(OTC)  denture  cushions  or  pads.  9  a.m. 
to  9:30  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion.  9:30  a.m.  to  1 1:30  a.m.:  open 
public  hearing  for  the  reclassification  of 
lemporarv-  mandibular  condyle  implant 
prostheses.  11:30  a.m.  to  12  m..  unless 
pubhc  participation  does  not  last  that 
long;  open  committee  discussion.  12  m. 
to  5:30  p.m.:  Pamela  D  Scott.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
480),  Food  and  Drug  Administration. 
9200  Corporate  Blvd..  Rockville,  MD 
20850.  301-^43-8879,  or  FDA  Advisor\ 
Committee  Information  Hotline.  1-800^ 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Dental  Products 
Panel,  code  12518.  Please  call  the 
hotline  for  information  concerning  any 
possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notifv  the 
contact  person  before  Februarv  5,  1997. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  two  petitions  for 
the  reclassification  of  OTC  denture 
cushions  or  pads  that  are  prefabricated 
or  noncustom  made  disposable  devices 
intended  to  improve  the  fit  of  loose  or 
uncomfortable  dentures.  (This  does  not 
include  OTC  denture  cushions  or  pads 
made  of  wax-impregnated  cotton  cloth 


that  are  to  be  applied  to  the  base  or 
inner  surface  of  a  denture  and  are  to  be 
discarded  following  1  day's  use;  this 
device  is  presently  class  I).  The 
committee  will  also  discuss  a  petition 
for  the  reclassification  of  mandibular 
condyle  implant  prostheses  for 
temporary  use  in  the  treatment  of 
patients  following  tumor  resection. 
FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
heanng.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  pub!  ;  hearing  portion  of 
tlie  meeting(s)  shall  be  at  least  1  hour 
long  unless  pubfic  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
pubhc  hearing  may  last  for  whatever 
longer  penod  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FD.^'s 
guidehne  (subpart  C  of  21  CFR  part  10) 
concerning  the  pohcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
pubhc  administrative  proceedings, 
including  hearings  before  pubhc 
advison,  committees  under  21  CFR  part 
14.  Under  21  O  ^  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting 

Any  interested  person  who  wishes  to 
be  assured  of  the  nght  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
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contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
maike  an  oral  presentation  at  the 
hearing's  cnnclusion.  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee.  a;id  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  dav  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
{HFl-35),  Food  and  Drug 
.\dministration,  5600  Fishers  Lane,  rm. 
12A-16.  Rockville,  .MD  ^0857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  laddress  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  ta)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2).  and  FDA's  regulations  (21  CFR  part 
14)  on  advisor,'  committees. 

Dated:  ianuary  13.  1997 
Michael  A.  Friedmah, 
Deputy  Commissioner  for  Operations 
!FR  Doc.  97-1337  Filed  1-17-97;  8:45  am] 
BILUNQ  COOe  41SO-01-f 


Health  Resources  and  Services 
Administration 

National  Practitioner  Data  Bank; 
Change  in  User  Fee 

The  Health  Resources  and  Services 
Administration  (HRSA).  Department  of 
Health  and  Human  Services  (DHHS),  is 


announcing  the  elimination  of  the 
discount  fee  charged  to  entities 
authorized  to  request  information  from 
the  National  Practitioner  Data  Bank 
(Data  Bank)  for  queries  which  meet  all 
requirements  for  fully  automated 
processing. 

The  current  fee  structure  was 
announced  in  the  Federal  Register  on 
February  8,  1996  (61  FR  4788).  The  user 
fee  is  $3.00  less  $1.00  discount  per 
name  per  query  fee  for  queries 
submitted  via  telecommunications 
network  and  paid  via  an  electronic 
funds  transfer  or  credit  card,  with  querv' 
response  sent  via  the 
telecommunications  network  Six 
dollars  is  charged  for  queries  submitted 
electronically  on  a  diskette  to  pay  for 
the  extra  handling  and  mailing  costs  for 
these  queries.  An  additional  $4.00  is 
charged  for  all  queries  which  are  paid 
for  by  check  or  money  order  rather  than 
by  electronic  funds  transfer  or  credit 
card  to  cover  the  cost  of  debt 
management. 

The  Data  Bank  is  authorized  by  the 
Health  Care  Quality  Improvement  Act  of 
1986  (the  Act),  title  IV  of  Public  Law 
99-660,  as  amended  (42  I'.S.C  11101  et 
seq.).  Section  427(b)(4)  of  the  Act 
authorizes  the  establishment  of  fees  for 
the  costs  of  processing  requests  for 
disclosure  and  of  providing  such 
information. 

Final  regulations  at  45  CFR  part  60  set 
forth  the  criteria  and  procedures  for 
information  to  be  reported  to  and 
disclosed  by  the  Data  Bank.  Section  60.3 
of  these  regulations  defines  the  terms 
used  in  this  announcement. 

In  determining  any  changes  in  the 
amount  of  the  user  fee,  the  Department 
uses  the  criteria  set  forth  in  §60  12  (b) 
of  the  regulations,  as  well  as  allowable 
costs  pursuant  to  the  DHHS 
Appropriations  Act  of  1997,  PL.  104- 
208,  enacted  September  30,  1996.  This 
Act  requires  that  the  Department 
recover  the  full  costs  of  operating  the 
Data  Bank  through  user  fees.  Paragraph 
(b)  of  the  regulations  states: 

"The  amount  of  each  fee  will  be 
determined  based  on  the  following  criteria: 


(1)  Use  of  electronic  data  processing 
equipment  to  obtain  information — the  actual 
cost  for  the  service,  including  computer 
search  time,  runs,  printouts,  and  time  of 
computer  programmers  and  operators,  or 
other  employees. 

(2)  Photocopying  or  other  forms  of 
reproduction,  such  as  magnetic  tapes — actual 
cost  of  the  operator's  time,  plus  the  cost  of 
the  machine  time  and  the  materials  used, 

(3)  Postage — actual  cost,  and 

(4)  Sending  information  by  special 
methods  requested  by  the  applicant,  such  as 
express  mail  or  electronic  transfer — the 
actual  cost  of  the  special  service." 

Based  on  analysis  of  the  comparative 
costs  of  the  various  methods  for  filing 
and  paying  for  queries,  the  Department 
is  eliminating  the  $1.00  discount  fee  for 
users  who;  (1)  query  and  receive 
responses  via  the  telecommunications 
network,  and  (2)  pay  query  lees  by 
credit  card,  electronic  funds  transfer  or 
such  other  electronic  transfer  options  as 
may  be  offered  in  the  future. 

Despite  the  elimination  of  the 
discount,  electronic  querving  (telecom 
network)  and  electronic  payment 
continue  to  be  the  most  cost-effective 
methods  for  requesting  information 
from  the  Data  Bank.  Consequently,  the 
fee  for  querying  the  Data  Bank  by 
diskette  with  electronic  payment 
continues  to  be  $6.00.  The  new  fee  for 
electronic  queries  (telecom  network) 
vdth  electronic  payment  will  be  $3.00 
This  change  is  effective  February  20, 
1997. 

When  a  query  is  for  information  on 
one  or  more  physicians,  dentists,  or 
other  health  care  practitioners,  the 
appropriate  total  fee  vfiW  be  $3.00  (plus 
a  $3.00  and/or  a  $4.00  surcharge  for 
submission  and  payment  as  described 
above]  multiplied  by  the  number  of 
individuals  about  whom  information  is 
being  requested.  All  other  fees  remain 
the  same.  For  examples,  see  the  table 
below. 

The  Department  will  review  the  user 
fee  periodically,  and  will  revise  it  as 
necessary.  Any  changes  in  the  fee  and 
their  effective  date  will  be  armounced  in 
the  Federal  Register. 


Query  mettxxl 


Electronic  query  (Tetecom  network)  with 
electronic  payment. 


Etectronic  query  (Diskette)  with  electronic 
payment. 


Electronic  query   (Teiecom  network)  witti 
non-electronic  payment 


Fee  per  name  in  query,  by  method  of  payment 


S3. 00  (if  paid  electronically  via  credit  card  or  other  electronic  means  and  response     l 
received  electronically). ' . 


Examples 


S6.00  (if  paid  electronically  via  credit  card  or  other  electronic  means  and  response 
received  on  paper)  (53.00  fee  plus  S3.00  surcharge). 


S7.00  (If  not  paid  via  aedit  card  or  other  electronic  means)  (53.00  fee  plus  54.00 
surcharge). 


0  names  in 

query. 

10xS3  = 

S30.00. 
0  names  in 

query. 

l0xS6  = 

360.00. 
0  names  in 

query. 

10x57  = 

570.00. 
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Query  method 


Electronic  query  (Diskette)  with  norvelec- 
tronic  payment. 


Fee  per  name  in  query,  by  method  of  payment 


$10.00  (if  not  paid  via  credit  card  or  other  electronic  means)  (S3.00  fee  otus  $3  00 
and  $4.00  surcharges). 


'  This  new  fee  represents  the  elimination  of  the  $1.00  discount. 


Dated:  Ianuar>'  14,  1997. 
Giro  V.  Siimaya, 
Administrator. 

IFR  Doc.  97-1404  Filed  1-17-97:  8:45  am) 
BILUNG  CODE  41«0-15-P 


National  Institutes  of  Health 

National  Center  for  Research 
Resources,  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Comparative  Medicine. 

Date:  February  24,  1997. 

Time:  5:00  p.m. 

Place:  The  Latham  Hotel, 
Washington/Jefferson  Conference  Room, 
3000  M  Street,  NVV.,  7965,  Washington, 
DC  20007,  (202)  726-5000. 

Contact  Person:  Dr.  Bela  Gulyas, 
Scientific  Reviev^r  Administrator,  6705 
Rockledge  Drive,  MSC  7965.  Room 
6018,  Bethesda,  MD  20892-7965,  (301) 
435-0811. 

Purpose/ Agenda:  To  evaluate  and 
review  grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b  (c)(6).  Title 
5,  U.S.C.  Applications  andyor  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.306,  Laboratory  Animal 
Sciences  and  Primate  Research,  National 
Institutes  of  Health.  HHS) 
Dated:  January  13.  1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  97-1469  Filed  1-17-97;  8:45  am] 
BiLUNG  CODE  4t40-01-M 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart. 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeUngs: 

Name  of  SEP:  Planning,  Developing, 
Implementing,  and  Evaluating  Health 
Communication  Products  and  Activities  for 
NHLBI  Education  Programs  and  Other 
Technology  Transfer  Activities. 

Date:  February  18.  1997. 

Time:  9:00  a.m. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue,  Chew  Chase.  Maryland 
20815. 

Contact  Person:  Louise  P.  Corman.  Ph.D., 
Two  Rockledge  Center.  Room  7180.  6701 
Rockledge  Drive.  Bethesda,  MD  20892-7924 
(301)435-0270 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  SEP:  Demonstration  and 
Education  Research  -Applications 

Date  March  4-5.  1997. 

Time:  9:00  a.m. 

P/oce;  Washington  National  .\irport  Hilton. 
2399  Jefferson  Davis  Highway.  Arlington. 
Virginia. 

Contact  Person:  Louise  P.  Corman.  Ph.D.. 
Two  Rockledge  Center.  Room  7180,  6701 
Rockledge  Eh-ive.  Bethesda.  MD  20892-7924. 
(301)  435-0270. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research:  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated;  January  14,  1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH 
[FR  Doc.  97-1378  Filed  1-17-97;  8:45  am) 
BILUNG  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


Notice  of  Meeting  of  the  National 
Advisory  Council  for  Nursing  Research 
and  its  Subcommittee 

Pursuant  to  Pub.  L.  92-^63.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Nursing 


Examptes 


10  names  m 
query. 
I0x$10  = 
$100.00. 


Research.  National  Institute  of  Nursing 
Research.  National  Institutes  of  Health 
and  its  Planning  Subcommittee  on 
February  11-12.  1997,  National 
Institutes  of  Health,  9000  RockviUe 
Pike.  Building  31.  Conference  Room  6. 
Bethesda.  Maryland. 

The  Council  meeting  will  be  open  to 
the  public  on  February  11  from  1:00 
p.m.  to  recess  and  on  February  12  from 
approximately  9:00  a.m.  to  11:00  a  m 
for  discussion  of  program  poUcies  and 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b{c)(6). 
Title  5,  U.S.C  and  sec.  10(d)  of  Pub.  L. 
92—463.  the  Coimcil  meeting  will  be 
closed  to  the  public  from  1 1 :00  a.m.  to 
adjournment  on  February  12  There  will 
also  be  a  meeting,  closed  to  the  public, 
of  the  Plaiming  Subcommittee  on 
February  1 1  from  9:00  a.m.  to  1 1 :00  a.m. 
in  Building  31.  Room  5B03.  These 
meetings  are  closed  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meetings,  rosters  of 
committee  members,  and  other 
information  may  be  obtained  from  the 
Executive  Secretary,  Dr  Ly-nn  Amende. 
NINR.  NIH.  Building  45.  Room  3AN-12. 
Bethesda,  Maryland  20892.  301  '594- 
5968.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary-  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93  361   Nursing  Research. 
National  Institutes  of  Health) 

Dated:  January  10.  1997. 
Paula  N.  Hayes, 

Actmg  Committee  Management  Officer.  NIH. 
IFR  Doc.  97-1373  Filed  1-17-97,  8.45  am] 

BiLUNG  CODE  414IMI1-M 
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Meeting  of  the  National  Diabetes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  Its 
SutKJommittees 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidnev  Diseases  Advisory  Council  and 
its  subcommiitoes.  National  Institute  of 
Diabetes  auri  Digestive  and  Kidney 
Diseases,  on  P'ebmary  12-13.  1997.  The 
meeting  of  the  full  Council  will  be  open 
to  the  public  on  February  12,  from  8:30 
a.m.  to  12:00  p.m.  in  Conference  Room 
10.  Building  3lC  National  Institutes  of 
Health.  Bcthesda.  Maryland,  to  discuss 
administrative  issues  relating  to  Council 
business  and  special  reports.  The 
following  subcommittee  meetings  will 
be  open  to  the  public  February'  12th 
from  1:00  p.m.  to  2:00  p.m.:  Diabetes, 
Endocrine  cuid  Diseases  Subcommittee 
meeting  will  be  held  in  Conference 
Room  10.  Building  31C:  Digestive 
Diseases  and  Nutrition  Subcommittee 
meeting  will  be  held  in  Conference 
Room  7,  Building  3lC;  and  Kidney. 
Urologic  and  Hematologic  Diseases 
Subcommittee  meeting  will  be  held  in 
Conference  Room  8.  Building  31C. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  meetings  of  the 
subcommittees  and  full  Council  will  be 
closed  to  the  public  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  following 
subcommittee  will  be  closed  to  the 
public  on  Febmary  12,  from  2:00  p.m. 
to  5  00  p.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases  Subcommittee;  and 
Digestive  Diseases  and  Nutrition 
Subcommittee;  and  Kidney.  Urologic 
and  Hematologic  Diseases 
Subco.nimittee.  The  full  Council  wdll 
meet  in  closed  session  on  February  13 
from  8.30  a.m.  to  10:00  a.m.  in 
Conference  Room  19.  Building  3lC. 
Th^se  dehberations,  whether  held  in  a 
subcommittee  or  in  the  full  council, 
could  reveal  confidential  trade  secrets 
or  tommerci.il  property,  such  as 
patentable  materials,  and  personal 
information  conct-rning  individuals 
associated  with  the  applications, 
dibclobure  of  which  would  constitute  a 
clearly  unwarranted  invasion  for 
persona!  privacy. 

.■\  final  open  session  of  the  full 
Council  will  be  held  from  10:00  a.m.  to 
12:00  p.m  to  hear  reports  from  the 
Division  Directors. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 


language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Walter  Stolz.  E.xecutive 
Secretary,  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council.  NIDDK,  Natcher  Building, 
Room  6AS-25C,  Bethesda,  Maryland 
20892,  (301)  594-8834,  in  advance  of 
the  meeting. 

In  addition,  upon  request,  a  summary 
of  the  meeting  and  roster  of  the 
members  may  be  obtained  from  the 
Committee  Management  Office.  NTDDK. 
Building  45,  Room  6AS-37I.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,(301)594-8892. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institute? 
of  Health) 

Dated:  Ianuar>'  14.  1997. 
Paula  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
(PR  Doc.  97-1374  Filed  1-17-97:  8:45  am) 

BILUNG  CODE  4140-01-M 


Notice  of  Meeting  of  BoarC  of  Scientific 
Counselors,  Nationai  institute  uf 
Environmentai  Health  Services 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  National 
Institute  of  Environmental  Health 
Sciences.  February  9-11,  1997,  in 
Building  101,  Main  Conference  Room, 
South  Campus.  National  Institute  of 
Environmental  Health  Services  (NIEHS), 
Research  Triangle  Park.  North  Carolina. 

This  meeting  will  be  oppn  to  the 
public  from  8:00  a.m.  to  approximately 
4:30  p.m.  on  February  10,  for  the 
purpose  of  presenting  an  overview  of 
the  organization  and  conduct  of 
research  in  the  Laboratory'  of  Signal 
Transduction.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6)  of  Title  5,  U.S. 
Code  and  sec.  10(d)  of  Pub.  L.  92-463. 
the  meeting  will  be  closed  to  the  public 
on  February'  9  from  approximately  8:00 
p.m.  to  recess  and  yvill  be  held  at  the 
Siena  Hotel.  1505  E.  Franklin  Street, 
Chapel  Hill,  North  Caroii:ia,  and  on 
February  11  at  the  NIEHS  South 
Campus  address  above,  from  830  am 
to  adjournment,  for  the  evaluation  of  the 
programs  of  the  laboratories  listed 
above,  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 


The  Exeuctive  Secretary'.  Dr.  Carl 
Barrett.  Scientific  Director.  Division  of 
Intramural  Research.  NIEHS,  Research 
Triangle  Park,  N.C.  27709,  telephone 
(919]  541-3205.  will  iarnish  rosters  'jf 
committee  members  and  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  Mgn 
language  interpretation  or  other 
reasonable  accov.inuida'ions,  should 
cntact  the  Executivf^  Secretary'  in 
advance  of  tne  meeting. 

Dated:  lanuary  14,  1997. 
Paula  N.  Hayes, 

Artmg  Comnittee  Management  Officer.  NIH. 
IFR  Doc.  97-1375  Filed  1-17-97;  8:45  am] 

BILUNO  CODE  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  .Section  10(d}  of  the 
Federal  Advisory'  Com.mittee  Act.  as 
amended  (5  U  SC.  Appendix  2).  notice 
is  hereb\  given  of  the  following 
National  Institute  of  EnvironnK-ntai 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meetings: 

\ome  o/ SEP;  Chemistr)  Support  Services 
for  the  Environmental  Toxicology  Program 
(Telephone  Conference  Call). 

Da/e:  February  6.  1997. 

Time:  1:00  p.m  -.3:30  p.m. 

Place:  National  Institute  of  Environmental 
Health  Sciences.  Building  17.  Rm   1713. 
Rpsearch  1  riangle  i'ai  k.  NC  27709. 

Contact  Person:  .Vr.  David  P.  Brown, 
National  Institute  of  Environmental  Health 
Sciencrjs.  P.O  Box  122^ i.  Research  Triangle 
Park,  NC  27709,  (019)  541-4064. 

Purpose / Agenda :  To  revie'.v  and  evaluate 
contract  proposals . 

This  notice  is  being  pub'is^ied  iess  than 
fffeen  days  prior  to  this  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle 

\'nme  of  SEP:  Better  Nitrone  Spin  Traps  for 
Oxvgt-n  Centered  Radii  dls — SBIK  iTelephone 
Conter'^ncf  Gail! 

Date  Februa.-a-  27.  1997. 

Tniie  1:00  p  m— i:00  p  m. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  Building  1 .  Rm   103. 
Research  Triangle  Park,  NC  27700 

Contort  Person:  Wt.  Uavid  P  Brjwn. 
Nations!  Insiituie  of  Envii-pcmental  Health 
Sciences,  P.O.  Box  12233.  Re<;earch  Triangle 
P.-rk,  NC  27709.  (919)  541-4964.. 

Purpo.se/ Agenda  To  review  and  evaluate 
contract  proposals 

iVij/ne  of  SEP:  Methods  of  Assessing  the 
Estrogenicity  and  Other  tndocnne.  Activity 
of  Environmental  Chemicals — SBIR 
(Telephone  Conference  Call). 

/)ore:  March  3.  1997. 

Time:  1:00  p.m.-3.-00  p.m. 
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Place:  National  Institute  of  Environmental 
Health  Sciences,  Building  17,  Rm.  1713, 
Research  Triangle  Park,  NC  27709. 

Contact  Person:  Mi.  David  P.  Brown, 
National  Institute  of  Environmental  Health 
Sciences.  P.O.  Box  12233,  Research  Triangle 
Park,  NC  27709,  (919)  541-4964. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  SEP:  Device/Capability  for 
Quantitative  Assessment  of  Bone  Strength  in 
Rodents— SBIR  (Telephone  Conference  Call). 

Z>ote;  March  7, 1997. 

Time:  1:00  p.m.-4:00  p.m. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  Building  17,  Rm.  1713, 
Research  Triangle  Park,  NC  27709. 

Contact  Person:  Mr.  David  P.  Brown, 
National  Institute  of  Environmental  Health 
Sciences,  P.O.  Box  12233,  Research  Triangle 
Park,  NC  27709,  (919)  541-4964, 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b{c)(6),  Title  5,  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  prop»erty  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing:  93.115. 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  January  14, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-1376  Filed  1-17-96;  8:45  am] 
8ILUNQ  CODE  4140-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act, 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Communication 
Disorders  Review  Committee 

Dote:  February  19-21,  1997 

Time:  8  am-5:30  pm,  February  19;  8  am- 
5:30  pm,  Februar>'  20;  8  am-adjoumment 
February  21 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852 

Contact  Person:  Mary  V.  Nekola,  Ph.D.. 
Scientific  Review  Administrator.  NIDCD/ 
DEA/SRB,  EPS  Room  400C,  6120  Executive 
Boulevard,  MSC  7180,  Bethesda.  MD  20892- 
7180, 301-496-8683 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 


552b(c)(4)  and  552b{c)(6),  Title  5.  U.S.C  The 
applications  and/or  proposals  and  the 
discussion  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  E)eafness  and  Communication 
Disorders) 

Dated:  January  14. 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH 
(FR  Doc.  97-1377  Filed  1-17-97;  8:45  am) 
BILUNG  CODE  414O-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Ehseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  o/ SEP:  Transplantation  Tolerance 

Z>ote;  February  5-7.  1997, 

Time:  7:00  p.m. 

Pyoce;  Holiday  Inn-Gaithersbui^,  2 
Montgomery  Village  Avenue,  Gaithersburg, 
MD  20879  (301-948-8900). 

Contact  Person:  Dr,  Allen  Stoolmiller. 
Scientific  Review  Adm..6003  Executive 
Boulevard.  Solar  BIdg.,  Room  4C05. 
Bethesda,  MD  20892,  (301)  496-7966. 

Purpose/Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93,855,  immunology.  Allergic 
and  Immunologic  Diseases  Research:  93.856. 
Microbiologj-  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  January  14,  1997. 
Paula  N.  Hayes. 

Acting  Committee  Management  Officer,  NIH 
[FR  Doc,  97-1380  Filed  1-17-97;  8:45  am] 

BILUNG  CODE  4140-01-M 


Notice  of  Meeting  of  ttte  Board  of 
Governors  of  the  Warren  Grant 
Magnusen  Clinical  Center  and  Its 
Executive  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center  and  its 
Executive  Committee,  February  9-10, 
1997.  The  Executive  Committee  will 
meet  on  February  9  at  the  Bethesda 
Hyatt,  One  Metro  Center,  Bethesda, 
Maryland,  from  6:00  p.m.  to 
adjournment,  and  the  Board  of 
Governors  will  meet  on  Februarv  10  at 
the  National  Institutes  of  Health, 
Clinical  Center  (Building  10),  Medical 
Board  Room,  9000  Rockville  Pike, 
Bethesda,  Maryland,  at  1:00  p.m.  until 
approximately  3:30  p.m. 

Both  meetings  will  be  entirely  open  to 
the  public  and  will  discuss  issues 
related  to  the  Clinical  Center  Strategic 
Plan,  including  cost  savings  plans  and 
relations  with  insurers.  The  Board  of 
Governors  will  also  review  the  report  of 
the  Executive  Committee.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

For  further  information,  contact  Ms. 
Maggi  Stakem,  Office  of  the  Ehrector, 
Warren  Grant  Magnuson  Clinical 
Center,  Building  10.  Room  2C146. 
Bethesda.  Marjland  20892.  (301)  496- 
4114. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Stakem  in  advance  of  the 
meeting. 

Dated:  January- 14. 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH 
[FR  Doc.  97-1379  Filed  1-17-97;  8:45  am) 

BtLUNG  CODE  414fr41-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Special  Trustee  for 
American  Indians;  Office  of  Trust 
Funds  Management 

ACTION:  Notice  is  hereby  given  that  the 
Office  of  the  Special  Trustee  (OST). 
Office  of  Trust  Funds  Management 
(OTFM),  will  conduct  four  (4) 
consultation  meetings  with  all  Indian 
Tribes,  bands,  nations,  or  other 
organized  groups  or  communities, 
including  any  Alaska  Native  villages  or 
regional  or  village  corporations  as 
defined  in  or  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act  (85 
Stat.  688),  which  is  recognized  as 
eligible  for  the  trust  programs  and 
services  provided  by  the  United  States 
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to  Indians  because  of  their  status  as 
Indians. 

SUMMARY:  The  purpose  is  to  consult 
with  and  obtain  oral  and/or  written 
comments  regarding  the  review  of  the 
Special  Trustees  draff  comprehensive 
strategic  plan  for  all  phases  of  the  trust 
management  business  cycle  that  will 
ensure  proper  and  efTicient  discharge  of 
the  Secretary's  trust  responsibilities. 
The  assessment,  opinions  and  plan  are 
a  work  in  progress  which  is  subject  to 
modification  and  change  before  it 
becomes  final  and  is  recommended  to 
the  Secretary  of  the  Interior,  the  Office 
of  Management  and  Budget  and  the 
Congress. 

DATES  (1M7):  Four  (4)  consultation 
sessions  will  be  conducted: 

•  February  25:  Radisscn  Hotel  Seattle 
Airport,  17001  Pacific  Highway  S., 
Seattle.  Washington.  98188,  (206)  244- 
6000. 

•  February  27:  Adam's  Mark  Denver. 
1550  Court  Place.  Denver,  Colorado 
80202,  (303)893-3333. 

•  March  6:  Holiday  Inn  Airport 
North,  1380  Virginia  Avenue.  East 
Point,  Georgia,  30344,  (404)  762-8411. 

•  March  12:  Sheraton  UptowTi 
■Mbuquerque,  2600  Louisiana  NE, 
,\lbuquerque,  New  Mexico.  (505)  881- 
0000 

All  sessions  will  begin  at  9  a.m.  and 
adjourn  at  5  p.m.  Comments,  oral  or 
written,  will  be  taken  until  all  are 
received  or  5  p.m..  whichever  comes 
first. 

FOR  FURTHER  INFORMATION:  Contact 
Shelly  Farmer.  Staff  Assistant, 
Department  of  the  Interior.  Office  of  the 
Special  Trustee,  Office  of  Trust  Funds 
Management,  505  Marquette  N.W..  Suite 
1000,  .Mbuquerque.  New  Mexico  87102. 
telephone  number  (505)  248-5736  and 
fax  number  (505)  248-5741. 

SUPPLEMENTARY  INFORMATtON:  All  oral 
and  written  comments  that  are 
presented  at  the  consultation  meetings, 
will  be  recorded  and  transcribed. 
Summaries  of  the  meetings  will  be 
available  for  public  inspection  after  the 
final  meeting  or  after  March  17.  1997. 

Dated  Januar>-  16,  1997 
Bonnie  Cohen, 

Assistant  Secretary — Policy.  Management  & 

Budget. 

[PR  Doc.  97-t239  Filed  1-17-97.  8:45  am] 

BH.UNQ  COOE  4310-02-P 


Bureau  of  Land  Management 
[CA-06J-00-1 150-00] 

Draft  Rangewide  Strategy;  CA  and  AZ, 
Flat-tailed  Homed  Lizard 

AGENCY;  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  Draft 

Flat-tailed  Homed  Lizard  Rangewide 

Management  Strategy. 

SUMMARY:  An  interagency  working 
group  has  prepared  a  Draft  Flat-tailed 
Homed  Lizard  Rangewide  Strategy 
(Draft  Rangewide  Strategy)  to  provide 
guidance  for  the  conservation  and 
management  of  sufficient  habitat  to 
maintain  viable  populations  of  flat- 
tailed  homed  lizards  (Phrynosoma 
mcallii).  The  species  is  found  only  in 
southwestern  Arizona,  southeastern 
California,  and  adjacent  portions  of 
Sonora  and  Baja  California  Norte, 
Mexico.  The  species  was  proposed  for 
listing  as  a  threatened  species  by  the 
U.S.  Fish  and  VVildhfe  Service  (USFWS) 
on  November  29.  1993. 

The  Draft  Rangewide  Strategy  calls  for 
the  establishment  of  five  fiat-tailed 
homed  lizard  management  areas — four 
in  California  and  one  in  Arizona. 
Surface  disturbing  activities  would  be 
limited  in  these  areas.  Activities  would 
not  be  restricted  outside  of  these 
management  areas,  but  mitigation  and 
compensation  measures  would  be 
applied.  In  addition,  one  research  area 
is  proposed. 

■The  Draft  Rangewide  Strategy  was 
prepared  by  representatives  from 
Federal,  state,  and  local  governments.  It 
is  intended  to  be  used  as  the  basis  for 
a  conservation  agreement  among  the 
agencies.  Signatory  agencies  will 
incorporate  measures  in  the  final 
Rangewide  Strategy  into  their 
management  plans.  If  the  final 
Rangewide  Strategy  is  adequate  in 
removing  threats,  listing  of  the  species 
may  not  be  required. 

The  Draft  Rangewide  Strategy  is 
available  for  review  at  or  may  be 
obtained  by  writing  the  following 
offices: 
BLM  Desert  District  Office,  6221  Box 

Springs  Boulevard,  Riverside,  CA 

92509: 
BLM  Yuma  Field  Office,  2555  Gila 

Ridge  Road.  Yuma,  AZ  85365 
USFWS  Carlsbad  Field  Office.  2730 

Loker  Avenue  West,  Carlsbad,  CA 

92008 
USFWS  Phoenix  State  Office,  2321  West 

Roval  Palm  Road,  Suite  103,  Phoenix, 

AZ  85021-4951. 
DATES:  Written  comments  must  be 
submitted  or  postmarked  no  later  than 


Febmary  26,  1997.  Two  public  meetings 
have  been  scheduled  at  the  following 
times  and  locations: 

Febmary  19—7:00-9:00  p.m.  PST— BLM 
El  Centro  Office.  1661  South  4th 
Street,  El  Centro.  California;  (619) 
337-4400 
Febmary  20—7:00-9:00  p.m.  MST— 
BLM  Yuma  Field  Office,  2555  Gila 
Ridge  Road,  Yuma,  AZ  85365;  (520) 
317-3200 
ADDRESSES:  Written  comments  on  the 
Draft  Rangewide  Strategy  should  be 
addressed  to:  Flat-tailed  Homed  Lizard 
Rangewide  Management  Strategy,  6221 
Box  Spring  Boulevard,  Riverside, 
Califomia  92507. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Larry  Foreman,  BLM  Califomia  Desert 
District,  (909)  697-5387,  or  Brenda 
Smith,  BLM  Yuma  Field  Office,  (520) 
317-3216, 

Dated:  January  14, 1997. 
Molly  Brady, 

Acting  District  Manager. 

[FR  Doc.  97-1338  Filed  1-17-97:  8:45  am] 

BILUNG  CODE  4310-01-M 


Bureau  of  Land  Management,  Interior 
[CA-920-1310-03;  CACA  20391] 

California:  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
Gas  Lease 

Under  the  provisions  of  Public  Law 
97—451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  CACA  20391  for  lands 
in  Kem  County,  Califomia,  was  timely 
filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
ft-om  July  1,  1996,  the  date  of 
termination. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  the  rate 
of  $5.00  per  acre  or  fraction  thereof,  per 
year  and  I6V3  percent,  respectively.  The 
lessee  has  paid  the  required  $500.00 
administrative  fee  and  has  reimbursed 
the  Bureau  of  Land  Management  (BLM) 
for  the  cost  of  this  Federal  Register 
notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  a'-,  set  out  in  Sections  31  (d)  and 
(e)  of  the  Mineral  Leasing  Act  of  1920 
(30  U.S.C.  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  July  1,  1996,  subject 
to  the  original  terms  and  conditions  of 
the  lease  and  the  increased  rental  and 
royalty  rates  cited  above. 

For  further  information  contact: 
Bonnie  Edgerly,  Land  Law  Examiner, 
Bureau  of  Land  Management,  2135 
Butano  Drive,  Sacramento,  Califomia 
95825-0451.  (916)  979-2860. 
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Dated:  January  9, 1997. 

Leroy  M.  Mohorich, 

Chief.  Branch  of  Energy  and  Mineral  Science 
and  A dju dica tion. 

[FR  Doc.  97-1294  Filed  1-17-97;  8:45  am] 

BILUNO  COM  4310-4<M> 


PD-e43-1 430-01;  IDI-15535] 

Public  land  order  No.  7236;  Revocation 
of  the  Executive  Order  dated  July  2, 
1910;  Idaho 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  in  its 
entirety  an  Executive  order  as  it  affects 
5.063.30  acres  of  public  lands 
withdrawn  for  Phosphate  Reserve  No.  2. 
Of  the  lands  being  revoked,  108.73  acres 
have  been  conveyed  out  of  Federal 
ownership.  The  4.954. 57-acre  balance 
remains  closed  to  surface  entry  and 
mining  due  to  overlapping  withdrawals, 
but  these  lands  have  been  and  will 
remain  open  to  mineral  leasing. 

EFFECTIVE  DATE:  January  21,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706-2500,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  PoHcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  July  2, 
1910,  which  estabhshed  Phosphate 
Reserve  No.  2,  is  hereby  revoked  in  its 
entirety: 

Boise  Meridian 

T.  5  S.,  R.  41  E., 

Sec.  35,  NWV4  and  S'A. 
T.  14  S.,  R.  44  E., 

Sees.  20,  27,  28.  29,  32.  33.  and  34. 
T.  2  S.,R.45E., 

Sac.  13,  lots  2,  3,  6,  and  7,  and  WV2SWV4. 

The  areas  described  aggregate  5,063.30 
acres  in  Caribou,  Bonneville,  and  Bear  Lake 
Counties. 

2.  The  siu"face  and  mineral  estate  of 
the  following  described  land  has  been 
conveyed  out  of  Federal  ownership: 

T.  2  S.,  R.  45  E., 
Sec.  13,  lots  2  and  3. 

The  area  described  contains  108.73  acres  in 
Bonneville  County- 

3.  The  lands  described  in  paragraph  1. 
except  those  described  in  paragraph  2, 
are  within  overlapping  withdrawals  and 
will  not  be  opened  to  surface  entry  or 
mining. 


Dated:  January  3, 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 
[FR  Doc.  97-1324  Filed  1-17  97;  8:45  am] 
BILUNG  CODE  4310-O6-P 


nD-«57-1 420-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  January  8,  1997. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  lot  1  in  section 
35  and  the  survey  of  lot  7  in  section  35, 
T.  7  N.,  R.  6  E..  Boise  Meridian.  Idaho, 
Group  No.  876,  was  accepted  January  8, 
1997.  This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
USDA  Forest  Service,  Region  IV,  Payette 
National  Forest. 

All  inquires  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survev,  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  S.  Virmell  Way, 
Boise,  Idaho.  83709-1657. 

Dated:  January  8.  1997. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  97-1295  Filed  1-17-97;  8:45  ami 
BILLING  CODE  4310-OO-M 


[CA-06&-1 050-00,  CACA  35556] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Riverside  County,  California 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
19.83  acres  of  pubhc  land  in  Riverside 
County  to  protect  the  archaeological  and 
Native  American  Religious  values  of  the 
Pechanga  Historic  Site.  This  notice 
closes  the  land  for  up  to  2  years  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  and  to  the  operations  of 
the  mineral  leasing  laws  and  the 
Materials  Act  of  1947. 
DATES:  Comments  and  request  for  a 
public  meeting  must  be  received  by 
April  21.  1997. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  California 
State  Director,  BLM  Cahfomia  State 
Office  (CA-931),  2135  Butano  Drive, 
Sacramento,  California  95825-0451. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mitchell.  BLM.  Pahn  Springs- 


South  Coast  Resource  Area  Office.  (619) 
251-4821. 

SUPP1.EMENTARY  INFORMATION:  On 

January  3,  1997,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
pubhc  land  from  settlement,  sale, 
location,  or  entr>'  under  the  general  land 
laws,  including  the  mining  laws,  and  to 
the  operations  of  the  mineral  leasing 
laws  and  the  Material  Act  of  1947, 
subject  to  valid  existing  rights: 

San  Bernardino  Meridian 

T.  5S.,R.  4  W. 
Sec.  22.  lot  5 

The  area  described  contains  19.83  acres  in 
Riverside  Count)-. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the 
archaeological  and  Native  American 
Religious  values  of  the  Pechanga 
Historic  Site. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  vmting  to  the 
California  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Cahfomia  State 
Director  within  90  days  from  the  date  of 
pubhcation  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  pubhc  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
pubhshed  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  pubhcation  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
apphcation  is  denied  or  canceled  or  the 
withdrawal  is  apj  .oved  prior  to  that 
date.  The  temporary  uses  which  mav  be 
permitted  during  this  segregative  period 
ere  those  which  are  compatible  with  the 
use  of  land,  as  determined  by  BLM. 

Dated:  lanuan.  9  1997. 
David  Mcllnay, 
Chief.  Lands  Section. 
IFR  Doc  97-1304  Filed  1-17-97:  8:45  am! 
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[CA-330-1 430-01;  CACA  36364] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
308.49  acres  of  public  lands  in 
Humboldt  County  to  protect  the  Mattole 
Estuary.  This  notice  closes  the  lands  for 
up  to  2  years  from  surface  entr\'  and 
mining.  The  lands  will  remain  open  to 
mineral  leasing  and  the  Materials  Act  of 
1947.  Up  to  approximately  514  acres  of 
non-federally  owned  lands  would  be 
subject  to  this  withdrawal  if  they  are 
acquired  by  the  United  States  in  the 
future  by  exchange,  donation,  or 
purchase 

DATES:  Cormnents  and  requests  for  a 
pubhc  meeting  must  be  received  by 
April  21.  1997. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  California 
State  Director.  BLM  California  State 
Office  (CA-931).  2135  Butano  Drive. 
Sacramento.  California  95825-0451. 
FOR  FURTHER  INFORMATION  CONTACT; 
Duane.  Marti.  BLM  California  State 
Office.  916-979-2858  or  Charlotte 
Hawks.  BLM  Areata  Resource  Area 
Office.  707-825-2319. 
SUPPt.EMENTARY  INFORMATION:  On 
January  3.  1997.  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  lands  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mimng  laws,  subject 
to  valid  existing  rights: 

Humboldt  Meridian 

T.  2S.,R.  2  W  . 

Sec  17,  NE'mNVVV^  and  WViNW'/.; 

Sec.  18,  NW''4SE'-4 
T.  2  S  .  R.  3  W  , 

Sec.  12.  lot  3; 

Sec.  13.  lots  1  and  2. 

The  areas  described  aggregate  308.49 
acres  in  Humboldt  County 

In  addition,  if  any  of  the  non-federally 
owned  land  within  the  area  described 
below  are  acquired  by  the  United  States 
in  the  future  by  exchange,  donation,  or 
purchase,  that  land  will  be  subject  to 
this  withdrawal: 

Humboldt  Meridian 

T  2S.  R.  2  W. 
Sec.  16.  N'  2SWV«.  SWV«SWV«.  SEV,.  and 
that  portion  described  as  Parcels  1.2. 
and  3  of  Parcel  Map  No  1369  recorded 
under  Document  .\o   18699  on  .\ugust 
23.  1976.  in  Book  12  of  Parcel  Maps  on 
page  32.  Humboldt  County  Records: 


Sec.  21.  NV2NEV4.  SEV«NfEV«,  and 

NEV«SEV,. 

The  areas  described  aggregate 
approximately  514  acres  in  Humboldt 
County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  fragile 
aquatic  and  estuary  resources  and 
critical  wildlife  habitat  on  and  adjacent 
to  the  Mattole  River. 

For  a  period  of  90  days  from  the  date 
of  pubhcation  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
CaUfomia  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  California  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  wall  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  which  are  compatible  with  the 
use  of  the  lands,  as  determined  by  BUvl. 

Dated:  January  9,  1997. 
David  Mcllnay, 

Chief,  Branch  of  Lands. 

|FR  Dot:.  97-1305  Filed  1-17-97;  8:45  am] 

BILUNG  CO0€  4310-40-P 


[10-833-1430-01;  IDI-31261] 

Opening  of  Land  in  a  Proposed 
Withdrawal;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
3,805.87  acres  of  National  Forest  System 
land  for  the  Forest  Service's  Howell 
Canyon  Recreation  Complex  expires 
March  30.  1997.  after  which  the  land 


will  be  opened  to  mining.  The  land  is 
located  in  the  Boise  National  Forest. 
The  land  has  been  and  will  remain  open 
to  surface  entry  and  mineral  leasing. 
EFFECTIVE  DATE:  March  30,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay.  BLM  Idaho  State 
Office,  1387  S.  Vinnell  Way,  Boise, 
Idaho  83709,  208-373-3864. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register  (60  FR  62, 
March  31,  1995J.  which  segregated  the 
land  described  therein  for  up  to  2  years 
from  the  mining  laws,  subject  to  valid 
existing  rights,  but  not  from  the  general 
land  laws  and  the  mineral  leasing  laws. 
The  2-year  segregation  expires  March 
30,  1997.  The  withdrawal  application 
will  continue  to  be  processed  unless  it 
is  canceled  or  denied.  The  land  is 
described  as  follows: 

Boise  Meridian 

T.  I2S..R.  24  E.. 
Sec.  36,  S\VV«,NWV4,  WV2SWV-1  and 

SV2SEV4. 
T.  12S.,R.  25  E.. 

Sec.  31.  lot  4,  NEV4.NEV4,  SWV4NEV4. 

WV2SEV2NEV4.  SEV4SWV4  and  SEV4; 
Sec.  32.  SV2.SEV4SWV4NWV4,  SEV4NWV4 

and  NV2SWV4. 
T.  13S..R.  24E.. 
Sec.  1,  NVz  lot  1 .  lots  2  to  4  inclusive. 

SV2NVVV4  and  SWV4: 
Sec.  2; 
Sec.  3.  lots  1  to  4  inclusive,  SV2NV2. 

NV2SV2.  SWV4SWV4:  and  SEV4SWV4; 
Sec.  4.  lots  1  and  2.  SV2NEV4,  NEV4SWV4, 

NWV4SWV4.  SV2SWV4  and  SEV4; 
Sec.  5.  SEV«; 
Sec.  9.  NV2NEV4.  SWV4NEV4,  EV2NWV4. 

NWV4NWV4.  NEV4SWV4,  NV2SEV4  and 

SEV4NEV«; 

Sec.  10,  WV2NWV4; 

Sec.  11,NEV4: 

Sec.  12,  NWV4. 

The  area  described  aggregate  3,805.87  acres 
in  Cassia  County. 

At  9  a.m.  on  March  30,  1997.  the  land 
shall  be  opened  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  land  described  in  this 
order  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988J,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 
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Dated:  January  10,  1997. 
Jiminie  Buxton, 

Branch  Chief.  Lands  and  Minerals. 

[FR  Doc.  97-1323  Filed  1-17-97;  8:45  am) 

BtLUNQ  CODE  431»-OG-M 


DEPARTMENT  OF  INTERIOR 

National  Park  Service 

Indian  Memorial  Advisory  Committee; 
Meeting 

AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
scheduled  meeting  of  the  Little  Bighorn 
Battlefield  National  Monument 
Advisory  Committee  (a.k.a.  Indian 
Memorial  Advisory  Committee.)  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Lav*'  92^63). 

MEETING  DATE  AND  TIME:  February  15-16. 
1997,  9:00  a.m.-5:00  p.m.  on  02/15/97, 
1:00  p.m.-5:45  p.m.  on  02/16/97. 
ADDRESSES:  Radisson  Northern  Hotel, 
Broadway  &  1st  Avenue  North,  Billings, 
Montana'59101.  (406)  252-7400. 
THE  AGENDA  OF  THIS  MEETING  WILL  BE: 
Introductions  and  agenda  changes, 
approve  minutes  of  last  meeting, 
symposium  results,  budget  report, 
fundraising  strategy,  future  role  of  NPS 
support  team,  jury  sub-committee  report 
on  design  competition,  recommendation 
to  Secretary  of  Interior,  development  of 
winning  design,  plans  for  traveling 
exhibit,  set  schedule  and  agenda  for 
next  meeting. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come- first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with: 
Superintendent,  Little  Bighorn 
Battlefield  National  Monument,  P.O. 
Box  39,  Crow  Agency.  Montana  59022, 
telephone  (406)  638-2621.  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  the  Office  of  the  Superintendent  of 
Little  Bighorn  Battlefield  National 
Monument. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  was  estabUshed 
under  Title  II  of  the  Act  of  December  10, 
1991,  for  the  purpose  of  advising  the 
Secretary  on  the  site  selection  for  a 
memorial  in  honor  and  recognition  of 
the  Indians  who  fought  to  preserve  their 
land  and  cuhure  at  the  Battle  of  Little 
Bighorn,  on  the  conduct  of  a  national 


design  competition  for  the  memorial, 
and  "*   *   *  to  ensure  that  the  memorial 
designed  and  constructed  as  provided  in 
section  203  shall  be  appropriate  to  the 
monument,  its  resources  and  landscape, 
sensitive  to  the  history  being  portraved 
and  artistically  commendable." 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Sutteer,  Chief,  Office  of 
American  Indian  Trust  Responsibihties. 
Intermountain  Field  Area  Giilce, 
National  Park  Service,  12795  W. 
Alameda  Parkway,  P.O.  Box  25287, 
Denver,  Colorado  80225-0287,  (303) 
969-2511. 

Dated:  January  10.  1997. 
Gerard  A.  Baker, 

Designated  Federal  Officer.  Little  Bighorn 
Battlefield  Sational  Monument.  National 
Park  Sen-ice. 

IFR  Doc.  97-1356  Filed  1-17-97;  8:45  am] 
BILLING  CODE  4310-70-^ 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  Air 
Products  and  Chemicals,  et  ai.  Civil 
Action  No.  92-3860  (]BS)  (consolidated 
with  Ci\-il  Action  No.  84-0152  (JBS)), 
was  lodged  on  January  2. 1997  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey.  The  Settlers  are 
273  defendants  in  the  pending  litigation 
related  to  the  Gloucester  Environmental 
Management  Services  ("GEMS"! 
Landfill  Superfund  Site  ("Site")  in 
Gloucester  Township.  Camden  Countv. 
New  Jersey. 

Under  the  terms  of  the  proposed 
decree.  21  Reopener  Settling  Defendants 
will  perform  certain  remedial  activities 
involving  the  construction  and 
operation  of  a  groundwater  extraction 
system  and  an  on-site  groundwater  pre- 
treatment  system.  In  addition,  the 
Reopener  Settling  Defendants  and  the 
252  De  Minimis  Settling  Defendants  will 
pay  the  United  States  and  the  State  of 
New  Jersey  $9.6  miUion  in  settlement  of 
past  costs,  of  which  the  United  States 
receives  $3,275  miUion,  and  for  natural 
resource  damages. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice. Washington,  D.C.  20530,  and 


should  refer  to  United  States  v.  Air 
Products  and  Chemicals,  et  al.  D.J. 
reference  #90-ll-2-292A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of  New 
Jersey.  970  Broad  Street.  Room  502, 
Newark,  New  Jersey;  the  Region  11  Office 
of  the  Environmental  Protection 
Agency,  290  Broadway,  New  York,  New 
York;  and  at  the  Consent  Decree  Library, 
1 120  G  Street,  "   W..  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street.  N.\V..4lh  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  $1 7  50  for  solely  the  consent 
decree  text  and  an  additional  $241.25  if 
copies  of  the  appendices  are  also 
requested,  or  a  total  of  $258  75  for  both 
the  text  and  the  appendices  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Libran.-. 
loel  M,  Gross. 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
;FR  Doc   97-132U  Filed  1-17-97.  8:45  am] 
BILUNG  CODE  4410-15-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Federal  Water  Pollution 
Control  Act  as  Amended  by  the  Oil 
Pollution  Control  Act 

In  accordance  with  Departmental 
pohcy.  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  v.  Conoco  Pipe  Line  Companv, 
Civil  Action  No.  96-1482-WEB.  was 
lodged  on  December  31.  1996  with  the 
United  States  District  Court  for  the 
District  of  Kansas  In  a  complaint  filed 
contemporaneously  with  the  lodging  of 
the  proposed  consent  decree,  the  United 
States  alleges  that  Defendant  Conoco 
Pipe  Line  Company  ("CPL").  pursuant 
to  Sections  301.  309  and  311  of  the 
Clean  Water  Act  ("CW'A").  as  amended 
bv  the  Oil  Pollution  Act  of  1990  (OPA). 
33  U.S.C.  §§1311.  131^  and  1321, 
spilled  594  barrels  of  oil  on  five  separate 
occasions  into  navigable  waters  in 
Kansas  and  Mis'-iuri  between  March 
1991  and  August  1994. 

The  proposed  consent  decree 
provides  that  the  Defendant  will 
conduct  pipe-to-soil  surveys,  inspect  its 
pipelines,  and  replace  and  burv 
approximately  960  feet  of  existing 
pipeline  at  three  water  crossings  as 
measures  to  prevent  future  oil  spills  into 
navigable  waters.   TL  will  also  pay  a 
civil  penalty  of  $;  i2.500 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
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from  the  date  of  this  pubhcation. 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
.Natural  Resources  Division,  Department 
of  Justice.  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v.  Conoco 
Pipe  Une  Company.  DOI  Ref  #90-5-1- 
1-4208. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attoii^^y,  1200  Epic  Center.  301 
North  Main,  VVichita,  Kansas  67202:  the 
Region  V'll  Office  of  the  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel,  Air.  Water,  Toxics  and  General 
L^vv  Branch.  726  Minnesota  .Avenue, 
Kansas  City.  Kansas  66101;  and  the 
Consent  Decree  Librarv.  1120  G  Street. 
N  W.  4th  Floor.  Washington.  D.C. 
20005,  (202)  624-0892.  .A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street. 
N.W..  4th  Floor.  Washington.  DC. 
20005.  In  requesting  a  copv.  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  S6.00  (25  cents 
per  page  reproduction  costs),  for  a  copy 
of  the  consent  decree,  payable  to  the 
Consent  Decree  Library'. 
|oel  M.  Gross, 

Chief.  Environmentji  Enforcement  Section. 
IFR  Doc  97-1318  Filed  1-17-97;  8:45  ami 

BtLUNG  CODE  4410-1S-M 


Notice  of  Consent  Decree  Pursuant  to 
the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Yaffe  Iron  and  Metal 
Company,  Inc..  Civil  Action  No.  95- 
308-B.  was  lodged  on  December  30. 
1996  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Oklahoma. 

The  proposed  consent  decree  relates 
to  Yaffe's  twenty-acre  metal  reclamation 
facility  located  in  Muskogee.  Oklahoma 
This  facility  is  used  to  recover 
aluminum  and  copper  from  scrap  metal. 
The  complaint  in  this  civil  action 
alleges  that  Yaffe  discharges  process 
waste  water  to  an  unnamed,  intermittent 
creek.  ("Ul  Creek")  which  is  connected 
to  Goody  Creek,  a  tributary  of  the 
Arkansas  River. 

The  proposed  consent  decree  requires 
Yaffe  to  pay  a  civil  penalty  of 
$150,000.00,  complete  its  application 
for  a  NPDES  permit,  and  have 
performed,  by  an  independent 
company,  an  environmental  audit  and 
correct  all  violations  of  environmental 
statutes  disclosed  by  such  audit. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Yaffee 
Iron  and  Metal  Company.  Inc.,  DOJ  Ref. 
#90-5-1-1-5019. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  33  U.S.  Courthouse.  5th 
&  Okmulgee  Streets.  Muskogee. 
Oklahoma  74401:  the  Region  VI  Office 
of  the  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Suite  1200. 
Dallas.  Texas  75202-2733;  and  at  the 
Consent  Decree  Librarv.  1120  G  Street. 
N.W.,  4th  Floor,  Washington.  D.C. 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Librarv,  1120  G  Street, 
N.W.,  4th  Floor,  Washington.  DC. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  IDOJ 
Reference  Number  and  enclose  a  check 
in  the  amount  of  $26.75  (25  cents  per 
page  reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
loel  M.  Gross, 

Environmsntal  Enforcement  Section, 
Environment  and  Natural  Hesources  Division. 
[PR  Doc.  97-1319  Filed  1-17-97;  8:45  am) 

BJLLING  CODE  «410-01-M 


Drug  Enforcement  Administration 
[Docket  No.  94-54] 

Rocco's  Pharmacy;  Revocation  of 
Registration 

On  May  23,  1994.  the  then-Director, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  to 
Rocco's  Pharmacy  (Respondent)  of 
Bristol,  Pennsylvania,  notifying  the 
pharmacy  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
its  DEA  Certificate  of  Registration, 
AR8587125,  and  deny  any  pending 
applications  for  registration  as  a  retail 
pharmacy  imder  21  U.S.C.  823(f),  for 
reason  that  the  pharmacy's  continued 
registration  would  be  inconsistent  with 
the  public  interest  pursuant  to  21  U.S.C. 
824(a)(4). 

On  July  5,  1994,  the  Respondent, 
through  counsel,  filed  a  timely  request 
for  a  hearing,  and  following  prehearing 
procedures,  a  hearing  was  held  in 
Philadelphia.  Pennsylvania  on  March 
22.  1995.  before  Administrative  Law 
Judge  Mary  Ellen  Bitiner.  At-the 


hearing,  both  parties  called  witnesses  to 
testify,  and  introduced  documentary 
evidence. 

Following  the  hearing,  but  before 
post-hearing  briefs  were  filed,  on  April 
10,  1995.  Respondent  filed  a  Motion  to 
Reopen  the  Record  to  Permit  Testimony 
Regarding  the  Accuracy  of  the  Pill 
Count  (Motion  to  Reopen  the  Record),  a 
Motion  to  Permit  Oral  Argument  at  the 
Conclusion  of  the  Briefing  Schedule 
(Motion  for  Oral  Argument),  and  a 
Motion  to  Admit  Character  Reference 
Testimony  into  the  Record.  On  April  19. 
1995.  the  Government  filed  a  Motion  in 
Opposition  to  Respondent's  Motion  to 
Reopen  the  Record  to  Permit  Testimony 
Regarding  the  Accuracy  of  the  Pill 
Count,  and  on  April  24,  1995,  the 
Goverrunent  filed  a  Motion  in 
Opposition  to  Respondent's  Motion  to 
Permit  Oral  Argument.  On  May  10. 
1995,  the  Administrative  Law  Judge 
issued  a  Memorandum  to  Counsel  and 
Ruling  on  Motions  granting 
Respondent's  Motion  to  Admit 
Character  Reference  Testimony  into  the 
Record,  and  denying  Respondent's 
Motion  to  Reopen  the  Record  and 
Motion  for  Oral  Argument. 

Subsequently,  both  parties  filed 
proposed  findings  of  fact,  conclusions  of 
law  and  argument.  Then  on  June  20, 

1995,  Respondent  filed  a  Motion  for 
Disqualification  of  Chief  Administrative 
Law  Judge  Mary  Ellen  Bittner  and 
Memorandum  of  Law  in  Support  of 
.Motion  (Motion  for  Disqualification). 
On  March  26.  1996,  Judge  Bittner  issued 
her  Opinion  and  Recommended  Ruling. 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision,  denying  Respondent's 
Motion  for  Disqualification  and 
recommending  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked. 
Thereafter,  on  April  18.  1996. 
Respondent  filed  its  Exceptions  to 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law- 
Judge,  and  on  April  30,  1996,  the  record 
of  these  proceedings  was  transmitted  to 
the  Deputy  Administrator. 

Subsequently,  on  May  9,  1996, 
Respondent  submitted  a  Motion  for 
Leave  to  File  Supplemental  Exceptions 
as  well  as  Supplemental  Exceptions  to 
Opinion  and  Recommended  Rulings, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law 
Judge.  Judge  Bittner  forwarded  these 
filings  to  the  Deputy  Administrator  on 
May  9,  1996.  By  letter  dated  May  10, 

1996,  the  then-Deputy  Administrator 
accepted  for  consideration  Respondent's 
Supplemental  Exceptions  and  provided 
the  Government  an  opportunity  to  file  a 
response  to  these  exceptions.  The 
Government  filed  its  Response  to 


UMI 


Respondent's  Supplemental  Exceptions 
on  May  20, 1996. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  except  as 
specifically  noted  below,  the  Findings 
of  Fact,  Conclusions  of  Law  and 
Reconunended  Ruling  of  the 
Administrative  Law  Judge,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Acting  Deputy  Administrator 
finds  James  Rocco,  Jr.  has  been  a 
registered  pharmacist  since  1965,  and 
has  owned  Respondent  pharmacy  since 
1976.  In  August  1989,  a  confidential 
informant  indicated  to  the  Bristol 
Township  Pennsylvania  Police 
Department  (Bristol  P.D.)  that  an 
individual  named  Ozzie  Wilhs  was  his 
source  for  pharmaceutical  drugs  and 
that  Mr.  Willis  was  obtaining  controlled 
substances  from  Respondent  without  a 
prescription.  Subsequently,  Mr.  Willis, 
while  under  surveillance,  obtained 
controlled  substances  from  Respondent 
without  presenting  a  prescription  and 
then  gave  the  drugs  to  the  confidential 
informant  in  exchange  for  money.  Mr. 
Willis  was  then  arrested  in  April  1990. 
At  the  time  of  his  arrest,  Mr.  Willis'  car 
was  searched,  revealing  two  empty 
prescription  vials  indicating  that  they 
had  been  filled  vdth  Percocet,  a 
Scheduled  11  controlled  substance,  at 
another  pharmacy,  an  envelope  with  31 
Tylenol  with  codeine  #4  (Tylenol  #4),  a 
Schedule  III  controlled  substance,  a  vial 
from  another  pharmacy  containing  27 
Percocet  tablets  and  several  loose  pills. 
Prior  to  1990,  Ozzie  Willis  had  been 
found  guilty  in  1984  and  1986  of  the 
unlawful  sale  of  controlled  substances. 
At  the  time  of  his  arrest  in  April  1990, 
Mr.  Willis  agreed  to  cooperate  in  an 
investigation  of  Respondent.  Mr.  Willis 
was  told  that  the  Bristol  P.O.  could  not 
promise  him  anything  in  exchange  for 
his  cooperation,  but  would  testify  on  his 
behalf  in  any  proceedings  regarding  his 
recent  arrest.  As  part  of  his  agreement 
with  the  Bristol  P.D.,  Ozzie  Willis  was 
not  to  purchase  controlled  substances 
elsewhere  or  to  go  into  Respondent 
pharmacy  except  when  under  police 
surveillance. 

Consequently,  Mr.  Willis,  while  under 
siuveillance,  went  to  Respondent 
pharmacy  on  1 5  occasions  between 
April  30  and  June  29,  1990  attempting 
to  obtain  controlled  substances.  On  each 
occasion,  Mr.  Willis  was  equipped  with 
a  recording  device  and  he  and  his  car 
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were  thoroughly  searched  before  he 
entered  Respondent.  He  was  under 
constant  police  surveillance  from  the 
time  of  the  search  until  he  entered  the 
pharmacy  and  again  from  the  time  he 
left  until  he  was  searched  again.  He  was 
not  given  advance  notice  of  when  an 
attempted  controlled  buy  would  occur. 
Mr.  Willis'  first  attempted  buy  was  on 
April  30,  1990,  when  he  went  into 
Respondent  with  $40.00  and  a 
prescription  vial  for  prescription 
number  377809  dated  April  18,  1989  for 
Ozzie  Willis.  Mr.  Willis  came  out  of 
Respondent  with  90  tablets  rf  Tylenol 
#4  in  the  prescription  vial  he  brought 
into  the  pharmacy.  The  transcript  of  this 
visit  reflects  that  Ozzie  Willis  stated, 
"•  *  *  so  this  is  40  here  for  a  hundred 
for  today.  Social  Security  check  come  in 
I'll  pay  you  40  right?  I  didn't  bother  vou 
last  week  remember  that?"  to  which  Mr. 
Rocco  repUed,  "Yea.  O.K."  Mr.  Rocco 
testified  that  he  dispensed  Tylenol  #4  to 
Ozzie  Willis  pursuant  to  a  telephone 
prescription  from  Dr.  N.  However.  Dr.  N 
testified  at  Mr.  Rocco's  subsequent 
criminal  trial  that  while  Ozzie  Willis 
had  previously  been  a  patient  of  his,  he 
no  longer  practiced  in  the  area;  he  had 
last  treated  Ozzie  Willis  in  August  1986; 
and  had  not  authorized  the  April  30. 
1990  prescription. 

Ozzie  Wilhs  returned  to  Respondent 
on  May  3,  1990.  While  Mr.  WiUis  did 
not  obtain  any  controlled  substances  on 
this  occasion  the  transcript  indicates 
that  Mr.  Willis  asked  for  Percocet  and 
Mr.  Rocco  replied,  "*   *   *  I'll  tell  you 
what.  I'll  get  a  script  tonight  from  a 
doctor,  pick  it  up  tomorrow  •  *  *."Mr. 
Rocco  testified  at  both  his  criminal  trial 
and  at  the  hearing  before  Judge  Bittner 
that  he  would  say  anything  to  Mr.  WilUs 
to  get  him  to  leave  the  pharmacy 
because  he  was  rude  and  obnoxious. 

Mr.  WiUis  went  back  to  Respondent 
pharmacy  the  next  day.  May  4,  1990. 
and  came  out  of  Respondent  with  30 
Percocet  tablets  in  a  bottled  marked 
UNI-ACE,  a  nonprescription  pain 
reliever.  Respondent  introduced  into 
evidence  at  the  hearing  a  copy  of  a 
prescription  for  a  J.C.  dated  May  2,  1990 
for  Percocet,  and  a  copy  of  a  receipt 
dated  May  4,  1990  mpde  out  to  Ozzie 
WiUis  listing  two  prescriptions  for  I.C 
The  transcript  of  this  visit  indicates  that 
Ozzie  Willis  paid  Mrs.  Rocco  $30.00, 
however  there  was  no  mention  of  J.C. 
and  his  prescriptions.  Mr.  Rocco 
testified  at  the  hearing  that  he  sold  UNI- 
ACE  to  Ozzie  WiUis  on  May  4.  1990 
However,  there  is  nothing  en  the  receipt 
introduced  into  evidence  by  Respondent 
indicating  such  a  sale. 

Ozzie  Willis  returned  to  Respondent 
on  May  7,  1990.  According  to  the  Bristol 
pohce  detective  who  testified  at  the 


hearing,  Mr.  Wilb'    was  given  $40.00 
and  the  same  preo.cription  bottle  used 
on  April  30,  1990.  Mr  Wilhs  came  out 
of  Respondent  with  101  Tylenol  #4  in 
the  prescription  bottle.  A  receipt 
introduced  into  evidence  by  Respondent 
indicated  that  Ozzie  WiUis  picked  up  a 
prescription  foi  S.C.  and  paid  $40.00  on 
his  account.  Mr.  Rocco  testified  at  the 
criminal  trial  that  he  did  not  provide 
Tylenol  #4  to  Ozzie  WiUis  on  May  7, 
1990. 

According  to  the  transcript,  on  May  9, 
1990,  Ozzie  Willis  went  to  Respondent 
and  asked  Mrs.  Rocco  to  "*  *  *  ask 
Rocco  if  I  can,  can  get  some  more  Peres 
one  day  next  week,  either  that  or  either 
Placidyls."  Ozzie  WiUis  did  not  obtain 
any  confjoUed  substances  on  this 
occasion. 

Mr.  WiUis  returned  to  Respondent 
pharmacy-  on  Ma;.  16,  1990  with  $40.00 
and  the  prescription  bottle  used  on 
April  30,  1990.  He  came  out  of 
Respondent  without  the  $40.00  and 
with  100  Tylenol  #4  in  the  prescription 
bottle.  Respondent  introduced  into 
evidence  a  copy  of  call-in  prescription 
number  409233  f-om  Dr.  N  for  Ozzie 
Willis  for  100  APAP  with  codeine  60 
mg.  and  a  copy  of  a  receipt  dated  May 
16,  1990,  indicating  that  Ozzie  Willis 
paid  $20.00  for  "Rx  409233"  and  $20.00 
for  lottery  tickets.  According  to  the 
transcript  of  this  visit,  Ozzie  WiUis  told 
Mr.  Rocco.  "'   *   •  :  really  need  them 
Peres  *   *   *.  1  don„  got  part  of  the  guys 
money."  Mr.  Rocco  replied,  "*   *   *  I 
just  got  a  script  from  that  doctor, 
thought  I'd  get  you  30  and  that  would 
be  it.  Thirty  I  got."  Mr.  Rocco  told  Ozzie 
WilUs  to  check  back  with  him  in  two 
weeks. 

Oi  May  18.  1990,  Mr.  WiUis  went  to 
Respondent  and  asked  Mr.  Rocco  if  he 
had  obtained  "the  script  from  that  other 
doctor,"  to  which  Mr.  Rocco  repUed. 
"No.  not  til  the  end  of  the  month."  Mr. 
Rocco  testified  that  he  assumed  that  at 
the  time  of  this  conversation  that  Ozzie 
Willis  was  showing  him  a  bottle  for  a 
prescription  that  could  not  be  filled 
until  the  following  week. 

Ozzie  Willis  returned  to  Respondent 
on  May  24.  1990  with  $100.00  and 
emerged  with  $60.00  and  a  prescription 
vial  bearing  prescnption  number 
410166,  indicating  that  Dr.  N  was  the 
prescriber,  and  containing  30  Placidvl.  a 
Schedule  IV  controlled  substance 
Respondent  placed  into  evidence  a  copy 
of  such  a  call-in  prescription.  The 
doctor  testified  at  Mr.  Rocco's  criminal 
trial  and  denied  ever  having  called  in 
any  of  the  prescriptions  in  question  to 
Respondent. 

On  May  30,  1990,  another  controlled 
buy  was  attempted,  but  Ozzie  Willis  did 
not  obtain  any  controlled  substances. 
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While  in  the  phannacy.  Mr.  Willis  told 
Mr.  Rocco,  "l  thought  you  said  F'ercocet, 
on  the  first."  Mr.  Rocco  replied.    I'll  let 
you  know  when  I  get  that  *   *    *  from 
the  doctor." 

On  lune  4.  1990,  Ozzie  Willis  visited 
Respondent  ajid  asked  Mr.  Rocco, 
'*   *   *  did  you  see  that  doctor'"  to 
which  Mr.  Rocco  replied,  "No,  not  yet." 
Mr.  Willis  then  asked,  "You  don't  know 
when?"  and  ultimately  Mr.  Rocco 
responded,  "Thursday  morning,  come 
in  and  see  me  then." 

Ozzie  Willi^  then  went  to  Respondent 
on  June  7.  1990.  with  $60.00  and  when 
he  exited  the  pharmacv,  he  had  a  white 
plastic  bottle  marked  "Pfeiffer  3+weight 
loss  supplement"  which  contained  100 
Tvlenol  #4  The  transcript  indicates  that 
Mrs.  Rocco  rrfers  to  a  $40.00  charge. 
Respondent  introduced  into  evidence  a 
copv  of  a  call-in  prescription  number 
4 1 1 30 1  from  Dr.  N  for  Ozzie  Wills  for 
100  APAP  with  codeine  60  mg.  and 
copy  of  a  receipt  dated  June  7,  1990 
indicating  Lhat  Ozzie  Willis  paid  $40.00 
on  account,  including  $20.00  for 
prescription  number  41 1301.  Again,  Dr. 
N  testified  earlier  that  he  had  not  called 
not  called  in  any  of  the  prescriptions  for 
Ozzie  Willis  during  the  time  period  in 
question. 

While  in  Respondent  on  June  12, 
19<jO.  Ozzie  Willis  said  to  Mrs.  Rocco, 
■  He  [apparently  referring  to  Mr.  Roccol 
told  me  I  could  get  Percocets  the  first  of 
this  month.'  .Mrs.  Rocco  then  told  Mr. 
Willis  to  call  Mr.  Rocco  the  next  day. 

Ozzie  Willis  telephoned  Respondent 
on  June  13,  1990.  During  the 
conversation.  Mr  Willis  told  Mr.  Rocco, 
"1  was  m  yesterday  and  Mrs.  Rocco  told 
me  to  call  you  this  morning  about  the 
Percocets  I  was  supposed  to  get  the  first 
of  the  month  '  .Mr.  Rocco  replied,  "yea, 
if  I  can  get  the  script."  .Mr  Rocco 
indicated  that  the  doctor  was  in  the 
hospital  and  Ozzie  Willis  then  asked, 
"You  got  any  idea  when,  cause  I  got 
people,  got  three  guys  waiting  for 
them.  "  Mr.  Rocco  responded,  "it 
probably  won't  be  till  the  end  of  the 
month,  he's  supposed  to  be  back  the 
25th.  to  work"  Mr  Willis  then  asked  if 
he  could  get  some  "4"s'  next  week, 
apparently  referring  to  Tylenol  #4.  Mr, 
Rocco  replied.  "Yea,  next  week's  fine." 

On  I'-uie  20.  1990,  Mr.  'Willis  visited 
Respondent  but  did  not  obtain  any 
controlled  su'bstances.  During  the 
conversation  there  was  some  discussion 
of  whether  Mr  Willis  could  "get  these 
this  week."  Mr.  Rocco  said.  "No  sooner 
than  Thursday,  "  and  then  asked  Mr 
Willis.  "You  gonna  hold  it  or  not'"  Mr. 
WiUis  responded  affirmatively,  and  Mr 
Rocco  said.  "Yea  cause  it  goes  by  days, 
everything's  finally  computerized,  you 
can't,  you  know  *   •   *." 


According  to  the  transcript,  on  June 
28.  1990  Ozzie  Willis  asked  Mr.  Rocco, 
"Did  the  doctor,  you  tell  me  the  25th 
•   *   •"  and  Mr.  Rocco  replied,  "yea, 
tomorrow  morning  come  back  *   *   *." 
According  to  Respondent's  prescription 
log  book,  Ozzie  Willis  picked  up  two 
prescriptions  for  non-controlled 
substances  for  S.C. 

On  June  29,  1990,  Ozzie  Willis  went 
into  Respondent  with  $60.00  and 
returned  with  $30.00  and  30  Percocet  in 
a  small  unlabeled  box  in  a  brown  bag. 
Mr.  Rocco  testified  that  he  did  not 
dispense  Percocet  to  Ozzie  WilUs  on 
this  occasion  and  that  he  never 
provided  medication  to  Ozzie  Willis,  or 
to  anyone  else,  in  other  than  a  properly 
labeled  container.  There  was  no 
prescription  for  Percocet  for  Ozzie 
Willis  dated  June  29.  1990  found  at 
Respondent  phannacy 

Subsequent  to  the  completion  of  the 
investigation,  it  was  learned  that  Ozzie 
Willis  was  in  Respondent  on  several 
occasions  when  he  was  not  under 
surveillance  by  the  Bristol  P.D..  and  that 
he  obtained  controlled  substances  from 
other  pharmacies  between  April  30  and 
June  29.  1990,  both  in  violation  of  his 
agreement  with  the  Bristol  P.D.  In 
addition,  evidence  was  introduced  into 
the  record  which  indicated  that  botli 
before  and  after  the  dates  of  the 
investigation,  Ozzie  Willis  obtained 
controlled  substances  from  other 
pharmacies  pursuant  to  doctors" 
prescriptions. 

Mr.  Rocco  testified  that  he  had  known 
Ozzie  Willis  for  approximately  6-/ 
years  before  the  investigation;  that  Mr. 
Willis  was  a  very  rude  person;  that  he 
never  came  into  the  phannacy  as 
frequently  as  he  did  between  April  30 
and  June  29.  1990;  and  that  Ozzie 
Willis'  prescriptions  indicated  that  the 
medication  was  for  back  pain  and 
perhaps  arthritis.  Mr.  Rocco  testified 
that  because  Ozzie  Willis  was  so  loud 
and  obnoxious  when  he  was  in 
Respondent.  Mr.  Rocco  would  say 
anything  and  agree  with  Mr.  Willis  in 
order  to  get  him  out  of  the  store. 
However,  Mr.  Rocco  testified  that  he 
never  provided  Ozzie  Willis  with 
controlled  substances  except  pursuant 
to  what  Mr  Rocco  believed  to  be  a 
proper  prescription. 

On  July  23,  1990.  a  search  warrant 
was  executed  at  Respondent  pharmacy 
by  a  number  of  officers  of  the  Bristol 
P.D.,  an  agent  of  the  Pennsylvania 
Bureau  of  Narcotics  Investigation  (BNI), 
and  an  assistant  district  attorney.  Given 
the  number  of  people  in  Respondent 
during  the  execution  of  the  wanant,  it 
was  very  crowded  and  chaotic. 
Respondent's  records  pertaining  to 
controlled  substances,  as  well  as  its 


computer,  were  seized.  No  biennial 
inventory  was  found.  Mr.  and  Mrs. 
Rocco  cooperated  with  the  search  and 
showed  the  officers  the  various 
locations  where  the  controlled 
substances  and  controlled  substance 
records  were  kept.  The  BNI  agent 
conducted  a  count  of  the  Schedule  11 
controlled  substances  on  hand,  however 
Mr.  Rocco  testified  that  it  was  not  done 
under  liis  "direct  supervision  '  because 
he  was  getting  things  for  the  other 
officers. 

Subsequent  to  the  execution  of  the 
seajch  warrant,  a  DEA  investigator 
conducted  an  accountability  audit  of 
Respondent's  handling  of  Percocet  and 
its  generic  equivalents  for  the  period 
May  1.  1989  through  July  23,  1990. 
Since  Respondent  did  not  have  a 
biennial  inventory,  the  investigator  first 
used  a  zero  initial  inventory  figure  for 
May  1,  1980.  However,  after  reviewing 
Respondent's  records,  the  investigator 
determined  that  while  Respondent  had 
not  received  any  Percocet  or  its  generic 
equivalents  between  May  1,  and  May 
28,  1990  Uhe  date  of  its  first  record  of 
receipt),  it  had  dispensed  1,708  dosage 
units  Therefore,  the  investigator  used 
1,708  as  the  initial  inventory  figure  on 
the  premise  tnat  Respondent  could  not 
have  dispensed  what  it  did  not  have.  In 
its  post-hearing  filings,  Respondent 
argued  that  the  investigator's  premise 
was  incorrect  because  it  contended  that 
Respondent's  first  receipt  of  Percocet 
was  May  25,  1990  and  not  May  28. 
1990,  and  that  it  had  dispensed  278 
dosage  units  between  May  25  and  May 
27,  1990    fhe  Acting  Deputy 
Administrator  concludes  that  the 
investigator's  interpretation  of  the 
records  was  conect.  Pursuant  to  21  CFR 
1305. 09(p).  a  purchaser  of  controlled 
substances  (in  this  instance  Respondent! 
is  required  to  indicate  the  date  ot  receipt 
of  Schedule  II  controlled  substances  on 
the  appropnate  copy  of  the  order  form. 
Respondent  introduced  into  evidence  a 
copv  of  the  order  form  signed  by  Mr. 
Rocco  which  indicates  that  the  Percocet 
was  received  on  May  28.  it  is  possible 
that  Respondent  is  confused  and  that 
May  25  is  the  date  the  Percocet  was 
shipped  by  the  wholesaler,  but  it  was 
not  the  date  received.  Accordingly,  the 
Acting  Deputy  Administrator  finds  that 
the  initial  inventory  figure  of  1,708  was 
proper. 

Respondent's  records,  as  well  as 
summaries  from  the  wholesaler, 
indicated  that  Respondent  received 
27,000  dosage  units  of  Percocet  and  its 
generic  equivalents  during  the  audit 
period.  Therefore,  Respondent  was 
accountable  for  28,708  dosage  units. 

The  DEA  investigator  did  not  conduct 
the  closing  inventory,  but  used  the 
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figure  provided  to  her  by  the  BNL  agent 
who  conducted  the  count  of  drugs  on 
hand  during  the  execution  of  the  search 
warrant.  The  BNI  agent  testified  at  the 
hearing  that  it  was  unusual  to  conduct 
a  pill  count  during  execution  of  a 
warrant  and  both  Mr.  and  Mrs.  Rocco 
testified  that  it  was  chaotic  with  so 
many  people  in  the  store.  However,  the 
BNI  agent  repeatedly  asked  both  Mr. 
and  Mrs.  Rocco  where  all  of  the 
Schedule  II  controlled  substances  were 
located.  The  BNI  agent  testified  that  in 
conducting  the  count,  she  used  a  pill 
counter,  but  since  that  is  not  very 
reliable,  she  verified  the  count  by  hand. 
Mrs.  Rocco  stated  that  she  did  not  see 
the  agent  doing  a  hand  count.  However, 
as  noted  above,  it  was  very  crowded  end 
chaotic  in  the  store. 

During  questioning  at  the  hearing 
regarding  her  notes  of  Lhe  pill  count,  the 
BNI  agent  staled  that  she  would  not 
know  which  specific  types  of  generic 
equivalents  uf  Percocot  she  counted 
since  she  listed  everything  under 
Percocet,  specifying  each  bottle  by  the 
manufacturer,  not  tiie  name  of  the 
substance.  However,  the  BNI  agent 
testified  that  she  counted  all  of  the 
Percocet  and  generic  equivalents  shown 
to  her  by  the  Roccos.  The  BNI  agent 
concluded  that  Respondent  had  2.657 
dosage  units  of  Percocet  and  its  generic 
equivalents  on  hand  on  |ulv  23,  1990. 

Respondent  argues  that  the  closing 
inventory  is  inaccurate  since  the  BNI 
agent's  notes  do  not  r*^ fleet  the  generic 
manufacturers  for  oxvcet  and  'oxicet 
and  therefore  those  substances  were  not 
counted.  Both  Mr  and  Mrs.  Rocco 
testified  that  they  believed  that 
throughout  1990.  Respondent  always 
maintainefl  some  oxvcet  and  roxicet. 
Order  forms  introduced  into  e\  idence 
by  Respondent  indicate  that  both  oxycet 
and  roxicet  weie  purcha.sed  during  the 
audit  period  However  the  .Acting 
Deputy  .administrator  agrees  witi  the 
Administrative  Law  Judge  that 
Respondent  offered  no  definitive 
evidence  that  oxycet  and  roxicet  were 
on  hand  on  July  23,  1990,  and  given 
Respondent's  overall  dispensing  pattern 
of  Percocet  it  would  not  be 
unreasonable  to  find  that  there  might 
not  have  been  any  on  hand  on  that  date. 

In  its  Supplemental  Exceptions. 
Respondent  also  argues  that  the  closing 
inventory  figure  in  thp  computation 
chart  is  inaccurate  due  to  a 
mathematical  error.  Respondent 
contends  that  the  BNI  agent's  notes 
indicate  that  the  closing  figure  should 
have  been  4,248  dosage  units  rather 
than  2,657,  since  the  BNI  agent  failed  to 
add  in  1,591  which  was  noted  as  "Perc 
Gen"  in  her  notes.  The  Acting  Deputy 
Administrator  finds  that  this  argument 


is  without  merit.  As  the  Government 
asserts.  "Perc  Gen"  is  most  likely 
referring  to  Percodan,  not  Percocet.  This 
assertion  is  supported  by  the  BNI 
agent's  working  papers  which  were  put 
into  evidence  by  Respondent  where  a 
listing  of  the  controlled  substances 
counted  indicates  1,591  next  to 

Percodan".  Therefore,  the  Acting 
Deputy  Administrator  finds  that  the 
closing  inventory  figure  used  by  the 
DEA  investigator  in  conducting  the 
audit  of  Percocet  and  its  generic 
equivalents  was  correct. 

To  determine  how  much  Percocet  and 
its  generic  equivalent  were  sold  by 
Respondent  during  the  audit  penod,  the 
DE.'\  investigator  looked  at  both 
Respondent's  prescription  records,  as 
well  as  reports  required  to  be  filed  with 
the  BNI  regarding  all  Schedule  11 
presf.nptiuns  dispensed  In  reviewing 
\h.e  records,  it  was  revealed  that  during 
the  audit  period,  21  prescriptions  found 
at  Respondent  pharmacy  were  not  listed 
in  the  BNI  reports,  and  21  different 
prescnptions  listed  in  the  reports  were 
not  found  in  Respondent's  records.  In 
arriving  at  the  sales  figure  for  the  audit, 
the  DEA  investigator  included  ail  of 
tnesp  prescriptions  in  the  total  amount 
dispensed.  In  its  Motion  to  Reopen  the 
Record.  Respondent  argued  that  the 
sales  figure  was  inaccurate  since  the 
DEA  investigator  did  not  look  at 
Respondent's  Schedule  III-V 
prescription  files  to  see  if  any 
prescriptions  for  Percocet  or  its  generic 
equivalent  were  mishled.  The  .\cting 
Deputy  Administrator  finds  this 
argument  to  be  without  merit  since  the 
DEA  investigator  testified  at  both  the 
criminal  trial  and  the  f  tiaring  before 
Judge  Bittner  that  she  reviewed  all  of 
the  prescription  files,  including 
Schedules  III-V.  to  look  for 
prescrijitions  for  Percocet  or  its  generic 
equivalent. 

The  audit  revealed  that  Respondent 
could  not  account  for  2,167  dosage  units 
of  Percocet  and  its  generic  eouivalent 

The  DEA  investigator  testified  that 
during  the  course  of  her  review  of  the 
records  seized  durir.g  execution  of  the 
search  warrant,  she  found  only  one 
prescription  for  Ozzie  Willis  It  was 
dated  May  24.  1990  for  Placidyl  and 
indicated  that  it  had  been  called  in  by 
Dr.  N  As  noted  above.  Dr.  \  previously 
testified  that  he  did  not  authorize  this 
prescription.  In  addition,  the 
investigator's  review  of  the  BNI  reports 
filed  by  Respondent  did  not  reveal  any 
prescnptions  listed  for  Ozzie  Willis. 

.•\s  a  result  of  the  investigation, 
criminal  charges  were  brought  against 
Mr.  Rocco.  Neither  party  submitted 
direct  evidence  regaruing  these  charges 
and/or  their  disposition.  However,  it 


appears  based  upon  Respondent's 
assertions  m  its  post-hearing  filing  and 
statements  made  by  the  DEA 
investigator  that  testified  in  these 
proceedings,  that  Mr.  Rocco  was 
charged  with  seven  counts  of  dispensing 
controlled  substances  without  a 
prescription;  that  the  jury  was  hung  on 
six  of  tliose  counts  and  found  Mr  Rocco 
not  guilty  of  the  seventh:  that  rather 
than  retry  Mr.  Rocco.  he  was  accepted 
mto  an  Accelerated  Rehabilitation 
Disposition  program  in  March  1992.  and 
pursuant  to  that  program,  all  charges 
against  Mr.  Rocco  were  dropped  in 
March  1994. 

Respondent  intr'jduced  into  evidence 
a  number  of  character  references  from 
\  arious  memkjcrs  of  his  community,  all 
stating  that  they  had  knowTi  Mr,  Rocco 
for  many  years  and  attesting  to  his. 
personal  and  professional  integrity,  his 
professional  expertise  and  his  concern 
for  his  customers. 

On  April  10,  1996.  aher  the  hearing 
was  concluded  but  prior  to  the  filing  of 
post-hearing  bnefs.  Respondent 
submitted  its  Motion  to  Reopen  the 
Record,  Motion  for  Oral  .Argument,  and 
Motion  to  Admit  Character  Reference 
Testimony  into  the  Record.  The 
Government  did  not  oppose 
Respondent's  Motion  regarding 
character  reference  testimony,  and  on 
May  10   1995.  Judge  Bittner  granted  this 
motion  and  received  Respondent's 
character  reference  letters  into  evidence. 

In  its  Motion  to  Reopen  the  Record. 
Respondent  argues  that  it  was 
prejudiced  by  the  Government's  failure 
to  comply  with  the  Prehearing  Ruling 
issued  by  the  Administrative  Law  ludge. 
Respondent  argues  tliat  the  Prehearing 
Ruling  ordered  the  Government  to 
advise  Respondent  m  writing  of  the 
documents  that  were  used  as  the  basis 
for  the  pill  count  and  the  preparation  of 
the  computation  chart,  and  that 
Respondent  did  not  receive  a  copy  of 
the  BNI  agent  s  notes  regarding  her  pill 
count  taken  during  the  execution  of  the 
search  warrant  on  July  23.  1990.  until 
the  hearing  in  this  matter,  in  support  of 
its  Motion.  Respondent  also  argues  that 
the  BNI  agent  was  uncertain  about 
generic  equivalents  of  Percocet;  that  the 
DE.A  investigator's  starting  inventory  of 
1.708  dosage  units  of  Percocet  was 
incorrect  because  it  failed  to  account  for 
a  shipment  Respondent  received  on 
May  25.  1989:  that  the  sales  figiu-e  on 
the  computation  chart  was  incorrect 
because  it  failed  to  take  into  account  six 
misfiled  prescnptions;  that  the  closing 
inventory  must  have  been  inaccurate 
because  Respondent  dispensed  more 
generic  oxycodone  with  .AP.AP  between 
the  date  of  the  closing  inventory  and  its 
next  shipment  than  it  would  have  had 
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on  hand  according  to  the  inventory;  that 
the  circumstances  in  which  the  closing 
inventory  was  taken  were  unfair  to 
Respondent;  that  its  May  1991  inventory 
showed  a  surplus;  and  that  reopening 
the  record  to  permit  Respondent  to 
adduce  new  evidence  is  required  in  the 
interests  of  justice  and  would  not 
unduly  burden  the  Government  or  waste 
judicial  resources. 

In  denying  Respondent's  motion. 
Judge  Bittner  found  that  "(tlhere  is  no 
indication  that  (the  DEA  investigator] 
relied  on  any  dociunents  (the  BNl  agent) 
drafted  in  preparing  the  computation 
chart."  Judge  Bittner  therefore  found 
"no  merit  to  Respondent's  contention 
that  the  Government  failed  to  comply 
with  the  prehearing  ruling.  "  Judge 
Bittner  also  found  that  Respondent's 
argument  that  it  dispensed  more  generic 
form  of  Percocet  than  the  closing 
inventory  plus  subsequent  receipts  is 
"untenable"  inasmuch  as  the  BNI 
agent's  notes  are  ambiguous  regarding 
whether  her  figures  referred  to  Percocet 
or  its  generic  equivalents.  Further,  in 
rejecting  Respondent's  Motion  to 
Reopen  the  Record,  Judge  Bittner  foimd 
that  there  was  no  showing  that 
Respondent  could  not  have  found  the 
allegedly  misfiled  prescriptions  earlier, 
and  that  an  order  form  in  evidence  as  a 
Respondent  exhibit,  correctly  shows 
that  May  28,  1989  was  the  date 
Respondent  first  received  Percocet  or  its 
generic  equivalent  after  May  1,  1989 

As  the  Government  correctly  asserts 
in  its  Opposition  to  Respondent's 
Motion  to  Reopen  the  Record,  neither 
the  DEA  regulations  nor  the 
Administrative  Procedure  Act  provide 
for  the  submission  of  additional 
evidence  after  the  hearing  has  been 
concluded  and  the  record  closed.  The 
Deputy  Administrator  has  previously 
held  that  he  has  discretionary  authority 
to  request  that  a  record  be  reopened  to 
receive  newly  discovered  evidence  on 
the  basis  that  a  final  order  must  be 
issued  based  upon  a  full  and  fair  record. 
See  Robert  M.  Golden.  M.D..  61  FR    ^ 
24,808  (1996).  In  Golden,  the  Deputy* 
Administrator  concluded  that,  "to 
prevail  on  such  a  motion,  the  moving 
party  must  who  that  the  evidence 
sought  to  be  introduced  (1)  was 
previously  unavailable  and  (2)  would  be 
material  and  relevant  to  the  matters  in 
dispute." 

Respondent  was  on  notice  as  of  May 
23.  1994,  the  date  of  the  Order  to  Show 
Cause  that  Respondent's  failure  to  keep 
complete  and  accurate  records  regarding 
controlled  substances  would  be  an  issue 
in  this  case.  By  October  1994. 
Respondent  was  provided  a  copv  of  the 
audit  computation  chart.  Other  than  the 
BNI  agent's  notes  regarding  the  pill 


count,  there  is  no  evidence  in 
Respondent's  motion  that  other 
information  was  previously  unavailable. 

Regarding  the  closing  inventory. 
Respondent  contends  that  the 
Government  did  not  comply  with  the 
Prehearing  Ruling  since  it  failed  to  turn 
over  the  BNI  agent's  notes  regarding  the 
pill  count  in  advance  of  the  hearing, 
judge  Bittner  disagreed  with  this 
contention,  seemingly  confining  her 
order  to  those  documents  relied  upon  by 
the  DEA  investigator  in  preparing  the 
computation  chart.  Since  the  Acting 
Deputy  Administrator  was  not  a  party  to 
the  prehearing  discussions,  it  is  difficult 
to  know  what  was  actually  agreed  to 
regarding  the  underlying  documents  to 
the  computation  chart,  However,  a  plain 
reading  of  Judge  Bittner's  Prehearing 
Ruling  appears  to  support  Respondent's 
contention.  The  Prehearing  Ruling 
orders  the  Government  counsel  to 
advise  counsel  for  Respondent  "in 
writing  what  documents  was  used  as  the 
basis  for  the  inventory  count  on  July  23, 
1990.  and  the  subsequent  preparation  of 
the  computation  chart."  Therefore,  the 
Acting  Deputy  Administrator  disagrees 
with  the  Administrative  Law  Judge  that 
the  Government  did  not  violate  the 
Prehearing  Ruling. 

However,  the  Acting  Deputy 
Administrator  does  not  find  that  the 
Government's  failure  to  turn  over  the 
notes  was  intentional,  since 
Government  counsel  asserts  that  she 
was  not  aware  of  the  notes  herself  and 
apparently  mistakenly  thought,  as  did 
the  Administrative  Law  Judge,  that  she 
only  needed  to  turn  over  what  the 
Government  witness  relied  upon  in 
preparing  the  computation  chart.  The 
DEA  investigator  testified  that  in 
obtaining  the  closing  inventory  figure 
she  relied  upon  the  verbal 
representation  of  the  BNI  agent. 

Respondent  argued  that  its  failure  to 
obtain  the  BNI  agent's  notes  prior  to  the 
hearing  put  it  at  an  unfair  disadvantage 
and  the  record  should  be  reopened.  The 
Acting  Deputy  Administrator  disagrees. 
First,  the  only  aspect  of  the  audit  that 
the  notes  pertain  to  is  the  closing 
inventory.  Therefore,  the  failure  to  turn 
over  the  notes  regarding  the  pill  count 
does  not  give  rise  to  the  entire  audit 
being  reopened.  Respondent  was  clearly 
on  notice  regarding  the  other  parts  of 
the  audit,  and  had  ample  opportunity  to 
prepare  for  the  hearing.  Second. 
Respondent  argues  that  the  notes  of  the 
pill  count  indicate  that  the  BNI  agent 
did  not  count  oxycet  and  roxicet  and 
therefore  the  closing  inventory  figure  is 
incorrect.  The  transcript  of  the  hearing 
clearly  indicates  that  Respondent 
thoroughly  questioned  the  BNI  agent  as 
to  whether  she  counted  all  of  the 


percocet  and  its  generic  equivalents. 
Respondent  also  questioned  both  Mr. 
and  Mrs.  Rocco  regarding  its  stock  of  the 
substances,  and  introduced  into 
evidence  copies  of  orders  forms 
indicating  the  purchase  of  the 
substances  during  the  audit  period. 
Consequently,  the  Acting  Deputy 
Administrator  finds  that  Respondent 
was  not  prejudiced  by  not  being 
provided  the  BNI  agent's  notes  in 
advance  of  the  hearing.  Therefore,  while 
not  agreeing  with  the  Administrative 
Law  Judge  regarding  whether  there  was 
a  violation  of  the  Prehearing  Ruling,  the 
Acting  Deputy  Administrator  does  agree 
with  her  denial  of  the  motion  to  reopen 
the  record.  Respondent  did  not  present 
any  evidence  that,  other  than  the  BNI 
agent's  notes,  the  evidence  was 
previously  unavailable.  Fiulher. 
Respondent  was  not  prejudiced  by  not 
receiving  the  notes  earlier  since  it  had 
the  opportunity  to  not  only  question  the 
BNI  agent  about  the  pill  count,  but  also 
introduced  other  evidence  in  the  record 
regarding  oxycet  and  roxicet. 

In  its  Motion  for  Oral  Argument, 
Respondent  argued  that  oral  argument 
after  filing  of  the  briefs  would 
effectively  summarize  testimony  from 
the  criminal  proceeding  which  is  in 
evidence  in  this  proceeding;  that  it 
would  facilitate  ihe  Administrative  Law 
Judge's  understanding  of  the  parties' 
positions;  and  that  it  would  not 
substantially  prejudice  the  Govermnent. 
In  denying  Respondent's  Motion,  Judge 
Bittner  stated  that  she  was  "not 
persuaded  *  *  •  that  oral  argimient 
would  significantly  assist  (her)  in 
preparing  a  decision  in  this  proceeding 
*  *   *."  She  further  stated  that  her 
denial  of  the  motion  is  "without 
prejudice  to  Respondent's  right  to  raise 
in  its  posthearing  brief  the  issues  it 
intended  to  argue  orally." 

As  the  Government  correctly  notes, 
there  is  nothing  in  the  regulations 
governing  these  proceedings  that 
provides  for  oral  argument  following  the 
filing  of  briefs.  Consequently,  the  Acting 
Deputy  Administrator  finds  that  it  is  in 
the  Administrative  Law  Judge's 
discretion  whether  or  not  to  permit  oral 
argument. 

On  June  20.  1995,  Respondent  filed  a 
Motion  for  Disqualification  of  the  Chief 
Admini.strati\  e  Law  Judge.  Respondent 
contends  that  the  "Judge  in  this  case  has 
exhibited  open  and  obvious  favoritism 
to  the  Government  which  not  only 
shatters  the  appearance  of  impartiality, 
but  in  fact  demonstrates  actual  pro- 
Government  bias  *  *  "."Respondent 
argues  that  the  Administrative  Law 
Judge's  admonishment  of  Respondent's 
counsel  for  failing  to  request  a  subpoena 
more  in  advance  of  the  proceeding  is 
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evidence  of  their  bias.  The  Acting 
Deputy  Administrator  concludes  that 
any  statement  made  regarding  the 
timing  of  the  subpoena  of  the  BNl  agent 
is  irrelevant  to  his  decision  in  this 
matter.  The  BNI  agent  ultimately 
appeared  and  testified  at  the  hearing, 
and  this  final  order  is  based  upon  the 
testimony  and  documentary  evidence 
introduced  at  the  hearing. 

Respondent  argues  that  the 
Administrative  Law  Judge's  bias  is 
exhibited  by  her  mischaracterization  of 
her  own  Prehearing  RuUng  by  finding 
that  the  Government  did  not  violate  the 
Ruling  by  faiUng  to  tiim  over  the  BNI 
agent's  notes  regarding  the  pill  count  to 
Respondent's  counsel.  While,  the  Acting 
Deputy  Administrator  has  already  found 
that  it  appears  that  the  Administrative 
Law  Judge  did  mischaracterize  her 
Prehearing  Ruling,  such  a 
mischaracterization  in  no  way  warrants 
disquahfication.  The  regulations 
governing  these  proceedings  provide  for 
the  filing  of  exceptions  when  a  party 
disagrees  with  a  finding,  conclusion 
and/or  ruling  of  the  Administrative  Law 
Judge.  Respondent  availed  himself  of 
this  opportimity,  and  the  Acting  Deputy 
Administrator  concurs  with 
Respondent's  contention  that  the 
Prehearing  Ruling  was 
mischaracterized.  However,  as 
previously  discussed,  the  discovery  of 
the  BNI  agent's  notes  was  not  significant 
enough  to  reopen  the  record  since  the 
notes  only  affected  the  closing 
inventory,  and  Respondent  questioned 
the  BNI  agent  about  the  closing 
inventory  at  the  hearing. 

Respondent  further  argues  that  the 
Administrative  Law  Judge  was  biased  in 
her  ruling  denying  Respondent's  Motion 
to  Reopen  the  Record,  as  evidenced  by 
her  acceptance  of  the  DEA  investigator's 
interpretation  of  when  controlled 
substances  were  first  received  by 
Respondent  after  May  1,  1989,  without 
allowing  Respondent  an  opportunity  to 
irtroduce  evidence  to  rebut  the 
in:erpretation.  The  Acting  Deputy 
Administrator  finds  no  evidence  of  bias 
in  this  ruling  since  he  concurs  with 
Judge  Bittner's  conclusion.  First,  since 
Respondent  was  on  notice  of  the 
computation  chart  well  in  advance  of 
the  hearing,  it  had  more  than  ample 
opportunity  to  prepare  for  this  aspect  of 
the  audit.  Respondent's  lack  of 
preparation  does  not  warrant  reopening 
the  record.  Second,  even  if  Respondent 
had  been  allowed  to  present  evidence 
regarding  the  initial  inventory  after  the 
record  had  been  closed,  the  Acting 
Deputy  Administrator's  conclusion 
would  not  change.  Respondent's  own 
order  form  signed  by  Mr.  Rocco 
demonstrates  that  Respondent  received 


the  controlled  substances  in  question  on 
May  28.  1989. 

Respondent  also  argues  that  the 
Administrative  Law  Judge's  denial  of 
Respondent's  Motion  for  Oral  Argimrient 
evidences  Judge  Bittner's  bias  in  that 
"the  Government  enjoyed  an  effective 
veto  power."  Respondent  contends  that 
Judge  Bittner's  denial  of  this  motion  is 
"difficult  to  rationalize  on  any  basis 
other  than  the  fact  that  the  Government 
opposed  it."  As  stated  previously,  the 
regulations  do  not  provide  for  oral 
argument  following  submission  of  the 
briefs,  therefore,  to  grant  such  a  request 
would  be  extraordinan*'.  Consequently, 
the  Acting  Deputy  Administrator  does 
not  find  Judge  Bittner's  denial  of 
Respondent's  motion  unreasonable 
since  as  she  stated,  she  was  "not 
persuaded  at  this  time  that  oral 
argument  would  significantly  assist 
[her]  in  preparing  a  decision  in  this 
proceeding  *   *   *   " 

Finally.  Respondent  argues  that  "the 
very  structure  of  Administrative  Law- 
Judges  inherently  raises  suspicions 
about  their  capacity  for  judicial 
independence."  As  Judge  Bittner  noted 
in  her  opinion,  "the  Supreme  Court  of 
the  United  States  and  various  United 
States  Courts  of  Appeals  have  found 
that  the  Administrative  Procedure  Act  5 
U.S.C.  551  et.  seq..  safeguards  the 
procedural  and  substantive  due  process 
rights  of  parties  to  administrative 
proceedings  and  the  independence  of 
the  Administrative  Law  Judges  who 
hear  them."  See,  e.g.,  Butz  v.  Economou, 
438  U.S.  478.  513-15  (1978);  Nash  v. 
Cahfano.  613  F.2d  10.  14-16  (2d  Cir. 
1980). 

The  Acting  Deputy  Administrator 
concludes  that  other  than  her 
mischaracterization  of  the  Prehearing 
Ruling,  Judge  Bittner's  rulings  in  this 
matter  have  l>een  correct  based  upon  a 
careful  consideration  of  the  evidence 
and  the  laws  and  regulations  governing 
these  proceedings.  The  Acting  Deputy 
Administrator  is  not  persuaded  by 
Respondent's  arguments  that  the 
Administrative  Law  Judge  has  exhibited 
pro-Government  bias  in  this  matter. 
Accordingly.  Respondent's  Motion  for 
Disqualification  was  properly  denied. 

Pursuant  to  21  U.S.C.  823('f)  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  apphcations,  if 
he  determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinarv'  authority. 


(2)  The  apphcant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controL^vi  substances. 

(3)  The  apphcant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  CompUance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henr\'  J. 
Schwartz,  Jr.,  M.D.,  Docket  No.  88-42, 
54  FR  16.422  (1989). 

Regarding  factor  one.  there  is  no 
evidence  in  the  record  that  any  action 
has  been  taken  by  any  state  agency 
against  either  Respondent  pharmac\'  or 
Mr.  Rocco.  therefore,  this  factor  is  not 
relevant  in  determining  the  public 
interest  in  this  case.  Respondent  argues 
in  his  exceptions  that  the 
Administrative  Law  Judge  should  have 
considered  this  lack  of  state  action  in 
Respondent's  favor  in  rendering  her 
recommendation.  The  Acting  Deputy 
.^dministrato^  concludes  that  this  factor 
should  be  given  no  weight  since  there 
is  no  evidence  in  the  record  that  a 
hearing  was  conducted  by  a  state  agenc>' 
and  no  action  was  taken  or  that  the  state 
agency  formally  reviewed  the  evidence 
and  declined  to  take  action. 

Regarding  factor  two,  Respondent's 
experience  in  dispensing  controlled 
substances.  Mr  Rocco  has  been  a 
practicing  pharmacist  for  over  30  years. 
It  has  introduced  letters  into  evidence 
form  various  members  of  the 
community  attesting  to  Mr.  Rocco's 
professionalism  and  value  to  the 
community.  While  the  other  evidence  in 
the  record  regarding  this  factor  covers  a 
relatively  small  portion  of  Mr.  Rocco's 
30  vears  as  a  pharmacist,  his  dispensing 
to  Ozzie  Willis  and  the  results  of  the 
audit  covering  an  approximately  14 
month  period  of  time  raise  serious 
concerns  regarding  Respondent's 
continued  registration. 

Respondent  contends  that  Mr.  Rocco 
only  dispensed  controlled  substances  to 
Ozzie  Willis  pursuant  to  what  he 
believed  to  be  valid  prescriptions. 
Respondent  argues  that  either  Dr.  N 
authorized  the  prescription  or  Mr. 
Willis  called  the  prescriptions  into  the 
pharmacy  since  he  knew  Dr.  N's  DEA 
registration  number.  However,  the 
Acting  Deputv  Administrator,  like  Judge 
Bittner.  does  not  credit  this  explanation 
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for  the  drugs  provided  on  April  30,  May 
16,  May  24,  and  June  7,  1990.  Dr.  N 
testified  in  Mr.  Rocco's  criminal 
proceeding  that  he  did  not  authorize 
any  of  these  prescriptions,  and  other 
than  the  May  24th  prescription  for 
Placidyl,  none  of  these  prescriptions 
were  found  in  Respondent's  records 
seized  during  execution  of  the  search 
warrant. 

On  the  other  occasions,  May  4,  May 
7.  and  June  29,  1990,  when  Ozzie  WiUis 
came  out  of  Respondent  pharmacy  with 
controlled  substances.  Respondent 
argues  that  Mr.  Willis  had  had  an 
opportunity  to  plant  the  drugs.  While 
Respondent  argues  m  its  exceptions  that 
Mr.  Willis  might  have  had  a  motive  to 
plant  incriminating  evidence  on 
Respondent's  premises,  the  Acting 
Deputy  Administrator  finds  that  this 
argument  is  speculative.  The  transcripts 
of  Mr.  Willis'  visits,  as  well  as  the  fact 
that  no  evidence  was  presented  that 
anyone  saw  Ozzie  WiUis  planting  and/ 
or  retrieving  the  drugs  belie  such  a 
theory.  As  Judge  Bittner  noted  in  her 
opinion,  "on  May  3  Mr.  Rocco  told  Mr! 
WiUis  that  he  would  obtain  a 
prescription  that  night;  on  subsequent 
visits  Mr.  Rocco  repeatedly  said  he 
would  see  a  doctor  and/or  obtain  a 
prescription,  on  June  13  Mr.  Rocco  said 
that  the  doctor  in  question  was 
hospitalized  until  June  25,  and  on  June 

28  Mr.  Rocco  told  Mr.  Willis  to  come 
back  the  next  day."  Therefore,  the 
Acting  Deputy  Administrator  agrees 
with  Judge  Bittner  that  "it  is  reasonable 
to  infer  •   *   *  that  on  May  4  and  June 

29  Mr.  Rocco  carried  oat  his  previously 
stated  intention  to  provide  Percocet  to 
Mr.  Willis"  rather  than  that  the  drugs 
were  planted. 

Respondent  argues  that  the  fact  that 
no  Percocet  prescriptions  for  Ozzie 
WiUis  were  found  at  Respondent 
pharmacy  supports  the  theory  that  Mr 
Rocco  was  only  talking  about  obtaining 
a  prescription  from  a  doctor  to  get  Ozzie 
WiUis  out  of  the  pharmacy  However, 
the  Acting  Deputy  Administrator  finds 
that  nothing  in. the  transcript  of  Mr. 
WiUis'  visits  indicates  that  a 
prescription  would  be  written  in  Ozzie 
WiUis'  name,  but  just  that  Mr.  Rocco 
needed  to  obtain  a  prescription  from  a 
doctor  before  he  could  give  Mr  WiUis 
any  Percocet. 

Regarding  the  May  7th  visit. 
Respondent  argues  that  Ozzie  Willis  had 
an  opportunity  to  plant  the  Tylenol  #4 
obtained  on  that  occasion.  Again,  the 
Acting  Deputy  Administrator  finds  this 
argiunent  to  b»e  speculative.  Mr  WilUs 
was  not  given  advance  notice  when  he 
would  be  sent  into  the  pharmacy,  and 
there  was  no  evidence  presented  that 


anyone  saw  Mr.  WiUis  planting  and/or 
retrieving  the  drugs. 

Respondent  contends  that  he  only 
dispensed  controlled  substances  in 
properly  labeled  containers,  but  that 
Ozzie  VVillis  switched  the  controlled 
substances  into  the  other  containers. 
The  Acting  Deputy  Administrator  finds 
this  argument  also  to  be  speculative. 
Since  Mr.  Willis  was  searched  and 
under  surveillance  going  into  the 
pharmacy  and  after  coming  out  of  the 
pharmacy,  he  would  have  had  to  switch 
containers  in  the  store.  Like  with  the 
theory  that  Mr.  WiUis  planted  drugs, 
there  is  no  evidence  in  the  record  that 
anyone  saw  Ozzie  WiUis  swritching 
containers  while  in  the  pharmacy.  In 
addition,  on  May  24,  1990,  Mr.  WiUis 
emerged  from  Respondent  with  Placidyl 
in  a  properly  labeled  container  even 
though  the  prescription  was  not 
authorized  by  Dr.  N.  If  as  Respondent 
argues,  Mr.  Willis  was  switching 
containers,  it  would  follow  that  he 
would  have  switched  the  container  on 
this  occasion  also. 

The  Acting  Deputy  Administrator 
finds  the  transcripts  of  conversations 
between  the  Roccos  and  Mr.  WiUis  of 
considerable  significance  in  evaluating 
Respondent  s  experience  in  dispensing 
controlled  substances.  On  May  3,  1990, 
Ozzie  Willis  asked  for  Percocet,  and  Mr. 
Rocco  replied.  "VU  tell  you  what,  I'll  get 
a  script  tonight  from  a  doctor,  pick  it  up 
tomorrow  *   •  *."  The  next  day,  Ozzie 
Willis  came  out  of  Respondent 
pharmacv  with  30  Percocet  tablets  in  a 
UNI-ACE  bottle. 

On  May  9,  1990,  Ozzie  WiUis  asked 
Mrs.  Rocco  to  "ask  Rocco  if  I  can,  can 
get  some  more  Peres  one  day  next  week, 
either  that  or  either  Placidyls." 
(emphasis  added).  The  Acting  Deputy 
Administrator  finds  it  noteworthy  that 
since  no  Percocet  prescriptions  for 
Ozzie  Willis  were  found  at  Respondent 
pharmacy,  why  would  Mr.  Willis  ask  for 
■'more  Peres",  unless  he  had  been 
dispensed  the  Percocets  without  a  valid 
prescription. 

Ozzie  WiUis  told  Mr.  Rocco  on  May 
16,  1990,  "*   •   •  I  really  need  them 
Peres  •   •   •  I  done  got  part  of  the  guy's 
money"  Mr.  Rocco  replied,  "*   *  •  f 
just  got  a  script  from  that  doctor, 
thought  I'd  get  you  30  and  that  would 
be  it.  Thirty  I  got."  Mr.  Rocco  told  Mr. 
WiUis  to  come  back  in  two  weeks.  The 
Acting  Deputy  Administrator  finds 
significant  that  two  weeks  before  this 
visit,  on  May  4th,  Ozzie  Willis  came  out 
of  Respondent's  pharmacy  with  30 
Percocet  after  being  told  the  day  before 
that  Mr.  Rocco  would  get  a  prescription 
from  a  doctor. 

On  May  18,  1990,  Ozzie  Willis  asked 
Mr.  Rocco,  "*  •   •  you  get  the  script 


from  that  other  doctor?"  Mr.  Rocco 
repUed.  "No,  not  til  the  end  of  the 
month."  On  May  30, 1990,  Mr.  Rocco 
stated,  "I'll  let  you  know  when  I  get 
that."  Then  on  June  4, 1990,  Mr.  Willis 
asked  Mr.  Rocco.  "did  you  see  that 
doctor?"  Mr.  Rocco  replied,  "no,  not  yet 
*  *   *.  Thursday  morning,  come  in  and 
see  me  then."  During  a  telephone 
conversation  on  June  13,  1990,  Mr. 
Willis  asked  about  "the  Percocets  I  was 
supposed  to  get  the  first  of  the  month." 
Mr.  Rocco  rephed,  "Yeah,  not  this 
month  though."  Mr.  Willis  then  stated, 
"last  month  you  told  me,  the  first  of 
June."  to  which  Mr.  Rocco  answered, 
"•  *  *  if  I  can  get  the  script  *  *  *  but 
I  haven't  got  the  script."  Mr.  Rocco  went 
on  to  explain  that  the  doctor  went  into 
the  hospital.  Mr.  WiUis  asked.  "You  got 
any  idea  when,  cause  I  got  people,  got 
three  guys  waiting  for  them."  Mr.  Willis 
repUed,  "*   *   *  it  probably  won't  be  tiU 
the  end  of  the  month  he's  supposed  to 
be  back  the  25th.  to  work." 

Then  on  June  28.  1990,  Mr.  Willis 
asked  about  the  doctor  and  Mr.  Rocco 
stated.  "Yea.  tomorrow  morning  come 
back."  On  June  29th  Ozzie  WiUis  came 
out  of  Respondent  pharmacy  with  30 
Percocet  in  a  small  unlabeled  box  in  a 
brown  bag. 

The  Acting  Deputy  Administrator 
concludes  that  these  transcripts  show 
that  Ozzie  Willis  and  Mr.  Rocco  were 
discussing  the  dispensing  of  Percocet  to 
Mr.  Willis  without  a  valid  prescription. 

Respondent  contends  that  Ozzie 
Willis  was  unreUable  and  dishonest; 
that  he  wrongly  stated  that  Respondent 
was  his  source  of  controlled  substances; 
and  that  the  entire  investigation  was 
tainted  because  Ozzie  Willis  violated 
his  agreement  with  the  Bristol  P.D.  by 
going  to  Respondent  when  he  was  not 
under  surveillance  and  by  continuing  to 
obtain  controlled  substances  from  other 
sources  during  the  investigation.  The 
Acting  Deputy  Administrator  finds  that 
given  the  criminal  trial  testimony  and 
printouts  from  various  pharmacies 
admitted  into  evidence  in  this 
proceeding,  as  well  as  the  contents  of 
Ozzie  Wilhs'  car  at  the  time  of  his  arrest 
on  April  30.  1990.  it  is  clear  that  Mr. 
WilUs  was  obtaining  controlled 
substances  from  places  other  than 
Respondent  pharmacy.  The  Acting 
Deputy  Administrator  also  finds  that 
Ozzie  Wilhs  clearly  violated  his 
cooperation  agreement  with  the  Bristol 
P.D.  and  was  convicted  two  times 
previously  of  offenses  relating  to  drugs. 
However,  the  Acting  Deputy 
Administrator  concludes  that  regardless 
of  these  facts,  the  evidence  is  clear  that 
Ozzie  WiUis  obtained  controlled 
substances  from  Respondent  without  a 
valid  prescription. 
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Respondent's  inability  to  account  for 
over  2,000  dosage  units  of  Percocet  and 
its  generic  equivalents  over  an 
approximately  14  month  period  of  time 
is  of  serious  concern  to  the  Acting 
Deputy  Administrator  in  evaluating 
Respondent's  experience  in  dispensing 
controlled  substances. 

Regarding  factor  three,  other  than 
Respondent's  assertions  in  its  post- 
hearing  filing,  there  is  virtually  no 
evidence  in  the  record  regarding  this 
factor.  However,  it  appears  that  criminal 
charges  against  Mr.  Rocco  were 
ultimately  dismissed  after  his  successful 
participation  in  an  Accel  3rated 
Rehabihtation  Disposition  program. 
Therefore,  since  there  is  no  evidence  of 
a  conviction  regarding  controlled 
substances,  the  Acting  Deputy 
Administrator  conciirs  writh  Judge 
Bittner's  finding  that  this  factor  does  not 
weigh  against  Respondent's  continued 
registration. 

As  to  factor  four,  the  Acting  Deputy 
Administrator  concurs  with  Judge 
Bittner's  conclusion  that  "Respondent's 
failure  to  comply  with  state  law  and  the 
Controlled  Substances  Act  and  its 
implementing  regulations  weigh  in 
favor  of  a  finding  that  its  continued 
registration  would  not  be  in  the  public 
interest."  Respondent's  dispensing  of 
controlled  substances  without  a  valid 
prescription  to  Ozzie  Willis  was  in 
violation  of  21  U.S.C.  829  and  21  CFR 
1306.11  and  1306.21  Further,  his 
dispensing  of  some  of  these  substances 
in  improperly  labeled  containers 
violated  21  CFR  1306.14  and  1306.24. 

In  addition,  the  review  of 
Respondent's  records  seized  during  the 
execution  of  the  search  warrant  on  July 
23,  1990  revealed  recordkeeping 
violations,  First,  Respondent  failed  to 
comply  with  state  law  as  evidenced  by 
the  reports  it  filed  with  BNl  regarding 
its  dispensing  which  did  not  indicate  21 
prescriptions  which  were  found  in 
Respondent's  files.  Second,  Respondent 
violates  21  U.S.C.  827  and  21  CFR 
1304.04  as  evidenced  by  the  21 
prescriptions  noted  on  the  BNl  reports 
that  were  not  found  in  Respondent's 
records  seized  from  the  pharmacy. 
Respondent  also  violated  21  CFR 
1304.13.  by  failing  to  maintain  a 
biennial  inventory.  Finally,  Respondent 
violated  21  U.S.C.  827  and  21  CFR 
1304.21,  by  faiUng  to  maintain  complete 
and  accurate  records  of  controlled 
substances  as  evidenced  by  the  shortage 
of  Percocet  revealed  by  t  le  DEA 
accountabihty  audit. 

Respondent  argued  in  its  exceptions 
that  in  assessing  Respondent's 
compliance  with  applicable  state  and 
Federal  laws  and  regulations,  the 
Administrative  Law  Judge's  decision 


"was  heavily  dependent  on  her 
interpretation  of  the  meaning  of 
audiotaped  conversations,"  and  that 
"she  relied  entirely  on  typed 
transcripts"  rather  than  listening  to  the 
tapes  themselves.  The  transcripts  of  the 
conversations  are  all  that  are  in 
'evidence  in  this  proceeding,  and  there 
is  no  indication  in  the  transcript  of  the 
hearing  in  this  matter  that  Respondent 
objected  to  their  admission  into 
evidence.  Therefore,  the  Acting  Deputy 
Administrator  finds  that  the 
Administrative  Law  Judge  did  not  err  in 
relying  on  these  transcripts  in  rendering 
her  recommended  decision. 

Respondent  also  argues  that  the 
Administrative  Law  Judge  improperly 
relied  upon  hearsay  testimony  of  Dr.  N 
that  he  did  not  authorize  the  call-in 
prescriptions  in  question  in  this 
proceeding  and  that  Judge  Bittner  erred 
in  finding  that  Dr.N  had  no  motivation 
to  lie,  and  in  ignoring  the  possibiUty 
that  Ozzie  Willis,  knowing  Dr.  N's  DEA 
number  could  have  called  the 
prescriptions  in  to  Respondent's 
phannacy.  The  Acting  Deputy 
Administrator  has  considered  these 
arguments  and  is  not  persuaded  by 
them,  particularly  since  only  one  of 
these  prescriptions  was  found  in 
Respondent's  records  seized  during 
execution  of  the  search  warrant. 

The  Acting  Deputy  Administrator 
does  however  conciu-  with  Respondent's 
exception  regarding  the  Administrative 
Law  Judge's  reliance  as  evidence  of 
imlawful  dispensing  on  the  discovery  of 
a  prescription  profile  in  Ozzie  Willis' 
name  spelled  backwards.  There  is  no 
evidence  in  the  record  regarding  this 
profile  other  than  the  fact  that  it  was 
discovered  and  therefore  the  Acting 
Deputy  Administrator  does  not  rely 
upon  it  as  evidence  of  unlawful 
dispensing  of  controlled  substances  and 
Respondent  pharmacy. 

Respondent  also  argues  that  the 
Administrative  Law  Judge  ignored  the 
prescription  for  J.C.  for  Percocet  dated 
May  2,  1990  which  was  picked  up  by 
Ozzie  Willis  on  May  4th.  However,  the 
Acting  Deputy  Administrator  notes  that 
on  May  3, 1990,  Mr.  Rocco  told  Ozzie 
Willis  that  he'd  get  a  prescription  from 
a  doctor  that  night  and  for  Mr.  WilUs  to 
pick  up  the  Percocet  the  next  day. 
Therefore,  the  Acting  Deputy 
Administrator  concurs  with  the 
Administrative  Law  Judge's  finding  that 
Respondent  dispensed  Percocet  on  May 
4, 1990  without  a  valid  prescription. 

Respondent  also  argues  that  the  audit 
was  improperly  based  on  hearsay 
statements  from  an  employee  of 
Respondent's  wholesaler.  First,  the 
Acting  Deputy  Administrator  finds  that 
hearsay  is  clearly  admissible  in 


administrative  proceedings.  See 
Klinestiverv.  Drug  Enforcement 
Administration,  606  F.2d  1128  (D.C.  Cir. 
1979).  Second,  in  conducting  the  audit, 
the  DEA  investigator  sought  information 
from  the  wholesaler  to  verify 
Respondent's  own  records  which  it  is 
required  to  maintain  pursuant  to  the 
Controlled  Substances  Act. 

The  Acting  Deputy  Administrator 
finds  the  Respondent  clearly  violated 
both  state  and  Federal  laws  and 
regulations  relatmg  to  controlled 
substances  and  therefore  factor  four  is 
highly  relevant  in  determining  whether 
Respondent's  continued  registration  is 
in  the  public  interest. 

Regarding  factor  five,  the  Acting 
Deputy  Administrator  concurs  with  the 
Administrative  Law  Judge's  finding  that 
'Mr.  Rocco's  apparent  dishonesty  and 
refusal  to  accept  responsibility  for  his 
misconduct  does  not  augur  well  for  his 
future  responsibility  if  permitted  to 
retain  his  DEA  registration."  In  a 
previous  case,  the  Administrator  found 
that  a  pharmacist's  "refusal  to 
acknowledge  the  impropriety  of  his 
dispensing  practices  *   •  •  givels]  rise 
to  the  inference  that  [he]  is  not  Hkely  to 
act  more  responsiblv  in  the  future." 
Medic-Aid  Pharmacy.  55,  FR  30.043 
(1990).  Like  Judge  Bittner,  the  Acting 
Deputy  Administrator  has  considered 
Respondent's  character  references, 
however  they  do  not  outweigh  the 
evidence  of  Respondent's  improper 
dispensing  and  recordkeeping. 
Consequently,  this  factor  weighs  against 
Respondent's  continued  registration. 

Tne  Acting  Deputy  Administrator 
agrees  with  Judge  Bittner,  that  based 
upon  a  careful  consideration  of  the 
factors  enumerated  in  21  U.S.C.  823(f). 
the  record  as  a  whole  establishes  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest.  Respondent  pharmacy's 
dispensing  of  controlled  substances 
vnthout  a  valid  prescription,  the 
shortage  of  Percocet  and  its  generic 
equivalents  revealed  by  the 
accountability  audit,  its  violations  of 
applicable  laws  and  regulations,  and 
Mr.  Rocco's  continued  denials  of  any 
wrongdoing  whatsoever  support  such  a 
conclusion.  Therefore,  the  Acting 
Deputy  Administrator  concludes  that 
revocation  of  Respondent's  DEA 
Certificate  of  Registration  is  an 
appropriate  remedy. 

Respondent  asserts  in  its  exceptions 
that  the  Administrative  Law  Judge 
improperly  focused  on  the  same 
misconduct  in  her  analysis  of  three  of 
the  five  factors.  The  Acting  Deputy 
Administrator  concludes  that  there  is  no 
merit  to  this  argument,  finding  that 
there  is  nothing  in  the  statute  that 
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precludes  the  same  behavior  from  being 
considered  under  multiple  factors.  DEA 
has  consistently  considered  the  same 
conduct  under  more  than  one  factor.  See 
Robert  M.  Golden,  M.D..  61  FR  24,808 
(1996):  Herman  E.  Walker,  Jr.,  M.D.,  60 
FR  52,705  (1995). 

Respondent,  in  its  post-hearing  filings 
further  argues  that  DEA's  failure  to 
initiate  administrative  proceedings 
against  Respondent's  DEA  Certificate  of 
Registration  sooner  or  to  immediately 
suspend  Respondent's  registration 
pursuant  to  21  U.S.C.  824(d),  "is 
inconsistent  with  a  contention  that 
continued  registration  would  violate  the 
pubhc  interest."  The  Acting  Deputy 
Administrator  finds  no  merit  to  this 
argument.  First,  an  immediate 
suspension  of  a  registration  pursuant  to 
21  U.S.C.  824(d)  can  only  be  utihzed  by 
DEA  when  a  finding  has  been  made 
"that  there  is  an  imminent  danger  to  the 
public  health  or  safety."  Since  a 
registration  is  immediately  suspended 
without  first  providing  an  opportunity 
for  a  hearing,  clearly  Congress  did  not 
intend  this  tool  to  be  used  in  every 
instance  where  DEA  alleges  that 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Therefore,  the  Acting  Deputy 
Administrator  rejects  Respondent's 
contention  that,  "•  •  »  rather  than  put 
this  case  on  the  fast  track,  the  DEA  put 
it  on  a  slow  track  which  beUes  any 
contention  about  threats  to  the  pubUc 
interest." 

Second,  as  to  DEA's  failure  to  initiate 
proceedings  sooner,  the  Acting  Deputy 
Administrator  finds  that  while  passage 
of  time,  alone  is  not  dispositive,  it  is  a 
consideration  in  assessing  whether 
Respondent's  continued  registration  is 
inconsistent  with  the  public  interest. 
See  Norman  Alpert,  M.D.,  58  FR  67,420 
(1993).  However,  in  Alpert,  the  then- 
Acting  Administrator  found  significant, 
"Respondent's  recognition  of  the  serious 
abuse  of  his  privileges  as  a  DEA 
registrant,  and  his  sincere  regret  for  his 
actions."  In  this  case,  Mr.  Rocco 
continues  to  deny  that  the  pharmacy  has 
misused  its  DEA  registration.  Therefore, 
the  Acting  Deputy  Administrator 
concludes  that  the  fact  that  DEA  did  not 
initiate  proceedings  sooner  is 
outweighed  by  Respondent's  continued 
denial  of  wrongdoing. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  bv  21  U.S.C.  823 
and  824  and  28  CFR  0.106(b)  and  0.104 
hereby  orders  that  DEA  Certificate  of 
Registration  AR8587125,  issued  to 
Rocco's  Pharmacy,  be,  and  it  hereby  is. 
revoked  and  any  pending  applications 
for  renewal  of  such  registration,  be.  and 
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they  hereby  are,  denied.  This  order  is 
effective  February  20,  1997. 

Dated:  January  14.  1997. 
James  S.  Milfbrd, 

Acting  Deputy  Administrator 

(FR  Doc.  97-1385  Filed  1-17-97;  8:45  am] 

ULUNG  COOC  «410-0»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nottce  97-005] 

NASA  Advisory  Council;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administfation. 
ACTION:  Notice  of  meeting. 

SUMMARY:  hi  accordance  writh  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council. 

DATES:  February  6.  1997,  9:00  a.m.  to 
3:00  p.m.;  and  February  7,  1997.  1:00 
p.m.  to  3:00  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  9H40,  300 
E  Street.  SW,  Washington,  DC  20546- 
0001 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  .'Vnne  L.  Accola,  Code  Z,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001,  202/358- 
0682. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  "The 
agenda  for  the  meeting  is  as  follows: 
— Update  on  Activities  at  NASA 
— Top  Technology  Developments 
— National  Space  Biomedical  Research 

Institute 
— Cross-enterprise  Coordination  of 

Exobiology 
— Launch  Vehicle  Pohcy 
—NASA  Relationship  with  ASEB 
—Technology  and  Commercialization 

Advisory  Committee  Restructuring 
— Committee  Reports 
— Discussion  of  Findings  and 

Recommendati  ons 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  13,  1997. 
Leslie  M.  Nolan. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

A  dm  inistra  tion . 

IFR  Doc  97-1282  Filed  1-17-97;  8:45  am] 
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[Notice  97-004] 

NASA  Advisory  Council,  Earth 
Systems  Science  and  Applications 
Advisory  Committee  (ESSAAC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pubhc 
Law  92-^63,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Earth  Systems 
Science  and  AppUcations  Advisory 
Committee. 

DATES:  January  29-30.  1997,  8:30  a.m.  to 
5:00  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Conference 
Room  7H46,  300  E  Street.  S.W.. 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Robert  A.  Schiffer,  Code  YS, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546. 
(202)  358-1876. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
provisional  agenda  for  the  meeting  is  as 
follows: 

— Update  of  Mission  to  Planet  Earth 
—Biennial  Review— Role  for  ESSAAC 
— General  Discussion 
—Progress  Towards  and  EOSDIS 

Federation 
—EOSDIS  Cost  Analysis 
— Summary  and  General  Discussion 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  13,  1997. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  97-1281  Filed  1-17-97;  8:45  am] 

BILUNQ  CODE  7510-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Communication; 
Effectiveness  of  Ultrasonic  Testing 
Systems  in  Inservice  Inspection 
Programs 

AGENCY:  Nuclear  Regiilatory 
Commission. 

ACTION:  Extension  of  public  comment 
period. 
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SUMMARY:  On  December  31.  1996,  (61  FR 
69120)  the  NRC  published  for  public 
comment  a  proposed  generic  letter 
concerning  the  effectiveness  of 
ultrasonic  testing  systems  in  inservice 
inspection  programs.  The  generic  letter 
will  enable  the  NRC  to  determine  if 
addressees  are  taking  appropriate  action 
to  qualify  future  ultrasonic  testing  (UT) 
examinations.  The  comment  period  for 
this  proposed  generic  letter  was 
originally  scheduled  to  expire  on 
January  30,  1997.  In  a  letter  dated 
January  6, 1997,  the  Nuclear  Energy 
Institute  requested  a  29-day  extension  of 
the  comment  period  to  permit  sufficient 
time  to  solicit  input  from  its  members, 
assemble  an  integrated  set  of  industry 
comments,  and  submit  a  consolidated 
comment  package  to  the  NRC  for 
review.  In  response  to  this  request,  the 
NRC  has  decided  to  extend  the 
comment  period. 

DATES:  The  comment  period  has  been 
extended  29  days  and  will  now  expire 
on  February  28,  1997.  Comments 
submitted  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  except  for  comments  received  on 
or  before  this  date. 

ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  Review  and  E>irectives 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  T-6D-69, 
Washington,  DC  20555-0001.  Written 
comments  may  also  be  deUvered  to 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m., 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  2120 
L  Street.  NW.  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  G.  Naujock  (301)  415-2767. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  January,  1997. 

For  the  Nuclear  Regulatory  Conunission. 
Thomas  T.  Martin. 
Director.  Division  of  Reactor  Program 
Management  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-1365  Filed  1-17-97;  8:45  am] 
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Regulatory  Information  Conference 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  objectives  of  the 
conference  are  to  give  the  licensees  and 
the  public  insights  into  our  approach  to 
safety  regulations  and  to  provide  a 
forum  for  feedback  from  those  in 


attendance  on  their  concerns  about  our 
overall  approach,  as  will  as  feedback  on 
differences  that  may  exist  on  technical 
issues.  NRC  staff  will  provide 
information  regarding  on-going 
programs  and  potential  new  initiatives 
as  a  basis  for  discussion. 

Discussions  will  proceed  from  general 
(i.e.,  the  plenary  sessions)  to  specific 
issues  (i.e..  the  breakout  sessions),  writh 
emphasis  on  plant  operations  and  the 
NRC  view  of  these  operations  based  on 
experience  in  carrying  out  its  regulatory 
mission.  Three  plenary  sessions  are 
planned,  two  of  which  will  be  followed 
by  breakout  sessions  that  vnll  include 
presentations  by  the  NRC  staff  and 
industry  representatives. 

DATES:  Conference  will  be  held  April  1- 
2,  1997. 

ADDRESSES:  The  conference  will  be  held 
at  the  Capital  Hilton  Hotel,  16th  and  K 
Streets,  N.W.,  Washington,  DC  20036, 
Telephone:  (202)  393-1000,  FAX:  (202) 
639-5742  (Refer  to  NRC  Meeting  for 
special  conference  rate). 

FOR  REGISTRATION  INFORMATION  CONTACT: 
ES  Inc.,  by  facsimile  on  (202)  835-0118 
or  by  phone  on  (202)  835-1585,  after 
January  20,  1997. 

PARTICIPATION:  This  conference  is  open 
to  the  general  public;  however,  advance 
registration  is  required  by  March  10. 
1997.  The  following  is  the  preliminary 
program  for  the  conference: 

Tuesday,  April  1, 1997— (8:30  a.m.-5:15 
p.m.) 

1.  Welcome  and  Introductory  Remarks — 

Samuel  J.  Collins.  Director,  Office  of 
Nuclear  Reactor  Regulation 

2.  Morning  Speaker:  NRC  Chairman 

Shirley  A.  Jackson 

3.  Morning  Plenary  Session:  Regulatory 

Trends 

4.  Breakout  Sessions: 

1.  Electric  Power  Industry' 
Restructuring  and  Deregulation 

2.  Design  Basis  FSAR  and  Vertical 
Slice  Architect/Engineer 
Inspections 

3.  Spent  Fuel  Storage  Issues 

4.  PRA  Implementation,  Plant  Risk 
Monitoring 

5.  Post-Luncheon  Speaker: 

Commissioner  Kenneth  C.  Rogers 

6.  Afternoon  Plenary  Session:  Regional 

Administrators'  Panel:  Each 
Regional  Administrator  will  make 
presentations  on  topics  of  ciurent 
interest 

7.  Breakout  Sessions: 

1 .  Enforcement  Issues 

2.  Steam  Generator  Issues 

3.  License  Renewal 

4.  Core  Performance/Fuel  Issues 


Wednesday,  April  2, 1997 — (8:30  a.m.- 
4:45  p.m.) 

1.  Breakout  Sessions: 

1 .  NRC/Licensee  Interface  and 
Communications,  REGION  I 

2.  NRC/Licensee  Interface  and 
Communications,  REGION  II 

3.  NRC/Licensee  Interface  and 
Communications,  REGION  01 

4.  NRC/Licensee  Interface  and 
Communications,  REGION  IV 

2.  Breakout  Sessions: 

1  Organizational  Changes  and 
Strategic  Planning 

2.  Maintenance  Rule  Experience 

3.  Decommissioning 

4.  Allegation/Employee  Concerns 

3.  Post-Luncheon  Speaker: 

Commissioner  Nils  J.  Diaz 

4.  Breakout  Sessions: 

1.  10  CFR  50.59 

2.  Reactor  Licensing  Priorities  and 
Process  Improvements 

3.  Reactor  Pressure  Vessel  and 
Internals 

4.  Fire  Protection  Issues 

5.  Closing  Plenar\'  Session:  Samuel  J. 

Collins,  Director,  NRR/NRC 

Note:  There  will  be  a  question  and  answer 
p>eriod  after  each  session  each  day 

Next  year's  conference  is  scheduled 
for  April  14-15,  1998,  at  the  Capital 
Hilton  Hotel,  Washington,  DC. 

Dated  in  Rockville.  .Maryland,  this  10th 
day  of  January  1997. 

For  the  Nuclear  Regulator)'  Commission. 
Kathryn  O.  Greene, 

Chief.  Administration  Bmnch.  Division  of 
Inspection  and  Support  Progmms.  Office  of 
Suclear  Reactor  Regulation 
|FR  Doc  97-1363  Filed  1-17-97:  8:45  am) 
BILUNG  CODE  TSKk-OI-M 

[Docket  Nos.  50-206.  50-361  and  50-362] 

Southern  California  Edison  Company 
and  San  Diego  Gas  and  Electric 
Company,  San  Onofre  Nuclear  Station; 
Notice  of  Reopening  of  Local  Public 
Document  Room 

Notice  is  hereby  given  that  the  Main 
Library,  University  of  California.  Ir\'ine. 
California,  which  serves  as  the  Nuclear 
Regulator)'  Commission  (NRC)  local 
public  document  room  (LPDR)  for 
Southern  California  Edison  Company's 
and  San  Diego  Gas  and  Electric 
Company's  San  Onofre  Nuclear  Station, 
has  reopened  to  the  public  after  being 
temporarily  closed  in  order  to  make 
seismic  upgrades  to  the  library'  building. 
Notice  of  the  temporary  closing  of  the 
LPDR  was  pubHshed  in  the  Federal 
Register  on  May  23,  1996  (61  FR  25923). 
The  telephone  number  for  libran'  staff  at 
the  LPDR  is  (714)  824-7234. 
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Questions  concerning  the  NRC's 
LPDR  program  or  the  availability  of 
agency  documents  at  LPDRs  should  be 
addressed  to  Ms.  Jona  L.  Souder,  LPDR 
Program  Manager,  Freedom  of 
Information/Local  Public  Document 
Room  Branch.  U.S.  Nuclear  Regulatory' 
Commission,  Washington,  DC  20555- 
0001.  telephone  number  (800)  638- 
8081. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  )anuary,  1997 

For  the  Nuclear  Regulatory  Commission. 
RiumII  a.  PoweU. 

Chief.  Freedom  of  Information/Local  Public 
Document  Room  Branch.  Office  of 
Information  Resources  Management. 
|FR  Doc.  97-1364  Filed  1-17-97;  8.45  am) 
BNJJNQ  CODE  7S«fr41-4> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington,  DC 
20549 

Extension: 
Rule  24b-l 
SEC  File  No.  270-205 
0MB  Control  No.  3235-0194 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  e.xtension  on 
the  following  rule: 

Rule  24b-l  (17  CFR  240.24b-l) 
requires  a  national  securities  exchange 
to  keep  and  make  available  for  pubhc 
inspection  a  copy  of  its  registration 
statement  and  exhibits  filed  with  the 
Commission,  along  with  any 
amendments  thereto. 

There  are  eight  national  securities 
exchanges  that  spend  approximately 
one  half  hour  each  complying  with  this 
rule,  for  an  aggregate  total  compliance 
burden  of  four  hours  per  year.  The  staff 
estimates  that  the  average  cost  per 
respondent  is  $63  per  year,  calculated  as 
one  half  hour  of  clerical  time  ($7)  plus 
copying  ($12)  plus  storage  ($44), 
resulting  in  a  total  cost  of  compliance 
for  the  respondents  of  $504. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 


estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  D.C. 
20503. 

Dated:  January  13,  1997. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-1302  Filed  1-17-97;  8:45  am] 

BILUNO  COOE  8010-01-M 

[Rel.  No.  IC-22465;  812-10404] 

Liberty  Term  Trust,  Inc.— 1999;  Notice 
of  Application 

January  14, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Liberty  Term  Trust,  Inc.— 

1999  (the  "Trust"). 

RELEVANT  ACT  SECTKDNS:  Order  requested 

under  section  12(d)(l)(J)  of  the  Act  for 

an  e.xemption  from  section 

12(d)(l)(F)(ii)oftheAct. 

SUMMARY  OF  APPLICATION:  AppUcant 

requests  an  order  that  would  exempt  the 

Trust,  a  closed-end  management 

investment  company,  from  the  1.5% 

sales  load  limitation  of  section 

12(d)(l)(F)(ii). 

FILING  DATE:  The  application  was  filed 
on  October  17,  1996  and  amended  on 
November  21.  1996.  Applicant  has 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  wall  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  10.  1997.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wash  to  be  notified  of  a 


hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicant:  S.  Elliott  Cohan,  Esq., 
Federated  Investors  Tower,  Pittsliurgh, 
PA  15222-3779.* 

FOR  FURTHER  INFORMATIOfl  CONTACT: 
David  W.  Grim,  Staff  Attorney,  at  (202) 
942-0571,  or  Mercer  E.  Bullard,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Trust  is  registered  under  the 
Act  as  a  diversified,  closed-end 
management  investment  company. 
Federated  Advisers  (the  "Adviser"),  a 
wholly-owmed  subsidiary  of  Federated 
Investors  ("Federated"),  serves  as 
investment  adviser  to  the  Trust. 

2.  The  investment  objective  of  the 
Trust  is  to  return  (i.e.,  provide  a 
liquidating  value  equal  to)  at  least  $10 
per  share  (the  initial  public  offering 
price  per  share)  to  investors  on  or 
shortly  before  December  31,  1999,  while 
providing  high  monthly  income.  The 
Trust  seeks  to  return  at  least  $10  per 
Share  to  investore  on  or  shortly  before 
December  31, 1999,  by  preserving 
capital  through  active  management  of  its 
portfolio  of  high  quality  debt  securities 
and  through  its  investments  in 
mimicipal  securities,  including 
municipal  zero  coupon  securities.  The 
Trust  seeks  to  achieve  high  monthly 
income  by  investing  in  high  quality  debt 
securities — primarily  mortgage-backed 
securities  issued  or  guaranteed  by  the 
United  States  Government,  its  agencies, 
or  instrumentalities — and  by  actively 
managing  the  Trust's  assets  in  relation 
to  market  conditions,  interest  rate 
changes,  and  the  remaining  terms  of  the 
Trust. 

3.  The  Trust  conducted  its  initial 
public  offering  in  April  1992,  pursuant 
to  which  the  price  of  its  shares 
("Shares")  included  underwriting 
discounts  and  commissions  of  5.0%. 
The  Trust's  shares  are  traded  on  the 
New  York  Stock  Exchange  under  the 
symbol  "LTT."  As  of  November  8,  1996, 
the  Trust  had  a  net  asset  value  per  Share 
of  $8.57  and  a  per  share  closing  price  of 
$7V8,  reflecting  a  discount  to  net  asset 
value  of  8.1%.  A  combination  of 
mortgage  prepayments  in  1993  and  a 
bear  market  in  fixed  income  securities 
in  1994  caused  the  Trust  and  other 
limited-life  close-end  investment 


UMI 
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companies  ("Term  Trusts")  investing  in 
mortgage-backed  and  other  fixed 
incomes  securities  to  realize  significant 
losses.  Although  the  Trust  realized 
portfolio  gains  from  the  strong 
performance  of  the  bond  market  during 
the  second  half  of  1995.  the  Trust  and 
the  Adviser  anticipate  that  the  Tmst 
may  not  fully  recover  previously 
realized  losses.  Accordingly,  without 
some  modifications  to  the  Tr.;st's 
current  invesUnent  strategy,  applicants 
believe  that  u  v^-ill  be  difficult  to 
provide  a  hquidatir.g  value  of  at  least 
$10  per  share  to  investors  by  Decemb-3r 
1999.  The  Trust  has  taken  a  number  of 
steps  to  improve  the  ukelihoori  that  it 
will  be  able  to  satisf-,-  this  portion  of  its 
investment  objective,  including  open 
market  repurchases  of  its  shares,  as 
permitted  by  section  23  ol  the  Act.  To 
argument  these  measures,  the  Trust 
v^rishes  to  have  additional  ilexibihty  to 
invest  a  greater  portion  of  its  assets  in 
securities  issued  by  other  closed-end 
management  investment  companies  that 
(i)  are  trading  at  a  discount  to  net  asset 
value  ("NAV");  (ii)  are  Term  Tnists  with 
similar  investment  obiecuves:  and  (iii1 
have  undertaken  to  liquidate  on  or 
before  Decem.ber  31,  2002.  In 
accordance  with  the  Trust's  investment 
restrictions  and  policies  as  set  forth  in 
its  registration  statement,  the  Trust 
proposes  to  allocate  its  assets  among 
one  or  more  such  closed-end  investment 
companies  (each  an  "Underlying  Fund  ' 
and  collectively  the  ■Underlying 
Funds")  according  to  'he  following 
defined  limits:  (ij  limit  investment  in 
the  securities  of  any  one  Underlying 
Fund  to  not  more  than  3%  of  the  total 
outstanding  voting  stock  of  such 
Underlying  Fund;  (ii)  limit  investment 
in  the  seconties  of  any  one  Underhing 
Fund  to  not  more  than  25%  of  the  value 
of  the  total  assets  of  the  Trust;  and  (iiil 
limit  investment  in  the  serunties  of  all 
Underlying  Funds  to  not  more  than  65% 
of  the  value  of  the  total  assets  o!  the 
Trust. 

4.  Because  the  Trust  is  obligated  to 
liquidate  and  distribute  cash  to  its 
shareholders  in  December  1999.  the 
Adviser,  as  matter  of  prudent  portfolio 
management,  generally  will  invest  Trust 
assets  in  securities  with  maturities 
consistent  with  the  1999  termination 
date.  Accordingly,  as  the  average 
maturity  of  the  Trust's  portfolio 
shortens,  the  opportunity  to  realize 
capital  appreciation  from  fluctuations  in 
the  value  of  portfolio  securities 
diminishes.  Moreover,  while  a  portion 
of  the  Trust's  assets  have  been  invested 
in  zero  coupon  municipal  securities 
which,  over  time,  should  increase  in 
value  through  accretion,  it  is  not 


expected  tliat  the  Trust  will  experience 
a  significant  increase  in  NAV  from  these 
portfolio  investments  to  offset 
previously  realized  portfolio  losses.  In 
order  to  bring  the  Trust's  NAV  per  share 
closer  to  $10  over  time,  the  Trust  would 
like  to  invest  a  substantial  portion  of  its 
assets  in  securities  issued  by  other  Term 
Trusts  Since  the  Trust  will  only  be 
buying  securities  of  closed-end 
investment  companies  that  are  trading 
at  a  discount  from.  N.AV.  the  Trust  will 
realize  a  profit  if  and  when  the  discount 
decreases  or  disappears.  Furthermore, 
the  Trust  will  only  invest  in  secunties 
issued  by  Term  Trusts  that  have  terms 
expiring  on  or  before  December  31. 
2002,  since  the  .Adviser  expects  each 
Underlying  Fund's  discount  to  decrease 
due  to  market  factors  and/or  as  such 
f-and's  term  nears  its  end.  If  the  discount 
decreases  for  any  of  the  Underlying 
Funds,  the  Trust  will  realize  porifolio 
gams,  thus  resulting  in  an  increase  in  its 
NAV. 

.Applicant's  Legal  Analysis 

1,  Section  12ld)i  11(A)  of 'iie  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  issued 
by  another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
total  outstanding  voting  stock  of  the 
acquired  company,  more  than  5%  of  the 
value  of  the  total  assets  of  Lhe  acquiring 
companv,  or  if  securities  issued  b\  the 
acquired  company  and  all  other 
investment  companies  have  an  aggregate 
value  !n  excess  of  10%  of  the  value  of 
the  total  assets  of  the  acquiring 
company. 

2  Section  12(d)(1)(F)  provides  that 
section  12(d)(T)  shall  not  appK  to 
securities  purchased  or  otherwise 
acquired  by  a  registered  investment 
companv  if  immediately  after  the 
purchase  or  acquisition  not  more  than 
3%  of  the  total  outstanding  stock  of  the 
acquired  company  is  owned  by  the 
acquiring  company  and  the  acquiring 
companv  does  not  impose  a  sales  load 
of  more  than  15%  on  its  shares  after 
Januan.'  1.  1971.  In  addition,  no 
acquired  company  is  obligated  to  honor 
any  acquiring  companv  redemption 
request  in  excess  of  1%  of  the  acquired 
companv 's  securities  during  any  period 
of  less  than  30  days,  and  the  acquiring 
companv  must  vote  its  acquired 
companv  shares  either  in  accordance 
with  instructions  from  its  shareholders 
or  in  the  .same  proportion  as  all  other 
shareholders  of  the  acquired  company. 
Because  the  Trust  incurred 
underwriting  discounts  and 
commissions  in  i^xcess  of  1.5%  during 
its  initial  public  offering,  applicant 
seeks  relief  from  the  1.5  during  its 
initial  public  offering,  applicant  seeks 


relief  from  the  1.5%  sales  load 
limitation  of  section  12(d)ll)(F)(ii) 

3.  Applicant  states  that  section  12(d) 
of  the  Act  is  intended  to  prevent  the 
unregulated  pvTamiding  of  mvestment 
companies  and  the  negative  effects 
which  are  perceived  to  anse  from  such 
pyramiding  Applicant  submits  that 
these  abuses  include  (a)  undue 
influence  by  a  fund  holding  company 
over  its  underlying  funds:  (b)  the  threat 
of  large  scale  redemptions  of  the 
securities  of  the  underlying  investment 
companies;  (c)  unnecessar)'  duplication 
of  costs  (such  as  sales  charges,  advisory 
fees,  and  administrative  costs);  and  (d) 
unnecessary  complexity  Applicant 
asserts  that  the  proposed  errangemeni 
will  not  give  rise  to  these  dangers. 

4.  .Applicant  submits  that  the 
potential  problemiS  of  pyramiding  of 
voting  control  v\t11  be  eliminated 
because,  as  a  condition  to  the  granting 
of  the  order,  the  Trust  will  comply  with 
the  requirements  of  section  12(d)(lj(F) 
(other  than  the  sales  load  limitation 
therein),  which  requires  the  Trust  to 
exercise  voting  rights  with  respect  to 
anv  securities  acquired  in  the  manner 
prescribed  by  subsection  (E)  of  section 
12(d)(1).  Subsection  (E)  requires  that  a 
fund  holding  company  exercise  voting 
rights  in  the  portfolio  secunties  only  by 
passing  them  through  to  its  security 
holders  or  voting  such  units  in  the  same 
proportion  as  the  vote  of  all  other 
holders  of  the  securities  Applicants 
believe  that,  under  these  conditions, 
orderly  management  of  the  Underlying 
Funds  will  not  be  threatened  or 
disrupted. 

5.  Applicant  argues  that  the  concern 
of  large-scale  redemptions  is  not  present 
under  the  proposed  arrangement  for 
several  reasons.  First,  applicant  notes 
that  the  Trust  will  uivest  only  in  closed- 
end  companies,  which  do  not  stand 
ready  to  redeem  their  units  at  net  asset 
value  as  do  open-end  investment 
companies  and  are  not  required  to  have 
cash  on  hand  to  cover  redemptions  by 
unitholders.  Therefore,  applicant 
believes  that  there  is  no  danger  of  large- 
scale  redemptions  and  a  resulting 
liquidity  crisis  with  respect  to  closed- 
end  investment  companies.  Moreover, 
applicant  states  that  the  Trust  itself  is  a 
closed-end  fund,  so  its  fiquidity  needs 
will  be  minimal. 

6  With  regard  to  layering  of  fees  and 
expenses,  applicant  states  that  the  Trust 
is  an  already  existing  closed-end  hind, 
and  therefore  t_he  concern  of  an 
excessive  sales  load  is  not  present. 
Applicant  submits  that  the  Trust  is 
seeking  relief  from  the  1.5%  sales  load 
limitation  of  section  12(d)(1)(F)  since 
the  initial  public  offenng  of  the  Trust's 
shares,  completed  in  April  1992, 
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included  underwriting  discounts  and 
t»nunissions  of  5.0%.  Applicant  states 
that  the  initial  public  offering  of  the 
Shares  was  conducted  in  compliance 
with  all  applicable  rules  of  the  National 
Association  of  Securities  Dealers,  Inc 
("NASD").  Appbcant  note  that,  in 
particular,  the  underwriting  terms  and 
arrangements  were  reviewed  and 
approved  by  the  NASD  pursuant  to 
section  44  of  Article  III  of  the  NASD's 
Rules  of  Fair  Practice  (recodified  as  rule 
2740  of  the  Conduct  Rules)  governing 
corporate  financing. 

7.  Furthermore,  applicant  states  that 
the  Trust  will  only  invest  in  securities 
issued  by  closed-end  investment 
companies  that  are  traded  on  the  open 
market.  Applicant  states  that  therefore, 
no  front-end  sales  loads,  contingent 
deferred  sales  charges,  12b-l  fees,  or 
other  distribution  fees  or  redemption 
fees  will  be  charged  in  connection  with 
the  purchase  or  sale  of  any  of  the 
Underlying  Funds  by  the  Trust. 
Applicant  states  that,  although  the  Trust 
will  likely  incur  brokerage  commissions 
in  connection  with  its  open  market 
purchases  of  securities  of  closed-end 
investment  companies,  these 
commissions  will  not  differ  from 
commissions  otherwise  incurred  in 
connection  with  the  purchase  or  sale  of 
comparable  portfolio  securities,  hi 
addition.  appUcant  states  that,  by 
purchasing  the  securities  of  closed-end 
investment  companies  in  the  secondary 
market,  the  Trust  avoids  the  payment  of 
any  underwriting  spreads  common 
during  the  initial  offering  of  such 
shares. 

8.  Applicant  states  that  the  Adviser 
would  continue  to  charge  the  Trust  an 
annual  investment  advisory  fee  in  an 
amount  equal  to  0.4,5%  of  the  average 
weekly  net  asset  value  of  the  Trust. 
Applicant  states  that  such  fee  would  be 
for  services  that  are  in  addition  to  and 
not  duplicative  of  the  investment 
advisory  services  that  are  being 
furnished  to  the  Underlying  Funds 
Applicant  states  that,  the  Adviser 
anticipates  that  it  will  devote  significant 
resources  to  evaluating  and  monitoring 
individual  portfolio  securities,  as  well 
as  the  overall  portfoho  stmcture.  of 
Term  Trusts  in  which  it  invests  or 
considers  for  investment,  to  ensure  the 
appropnateness  of  such  investments 
and  their  consistency  with  the  Trust's 
investment  objective.  Thus,  while 
shareholders  of  the  Trust  would 
indirectly  bear  their  proportional  share 
of  the  advisory  fees  and  administrative 
expenses  charged  ro  the  l.fnderlying 
Funds,  applicant  does  not  believe  that 
there  would  be  the  duplication  of  fees. 

9.  Applicant  believes  that  the  concern 
about  undue  complexity  is  not  present 
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under  the  proposed  arrangement 
because  the  Trust  agrees,  as  a  condition 
to  rehef,  that  it  will  not  knowingly 
invest  in  any  Underlying  Fund  that,  at 
the  time  of  acquisition,  acquires 
securities  of  any  other  investment 
company  in  excess  of  the  Umits 
contained  in  section  12(d)(1)(A).  Under 
this  condition,  applicant  represents  that 
it  will  determine  whether  a  prospective 
Underlying  Fund  is  a  "fund  of  funds" 
at  the  time  of  acquisition.  However, 
apphcant  states  that,  if  an  Underlying 
Fund  subsequently  acquires  securities 
of  other  investment  companies  in  excess 
of  the  limits  of  section  12(d)(1).  the 
Trust  will  not  be  required  to  divest  itself 
of  its  holdings.  Applicant  argues  that 
because  the  Underlying  Funds  are 
unaffiliated  with  the  Trust,  the  Trust 
cannot  bind  or  control  the  Underlying 
Funds. 

10.  Section  12(d)(lH])  provides  that 
the  SEC  may  exempt  any  person  or 
transaction  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  such 
exemption  is  consistent  with  the  pubhc 
interest  and  the  protection  of  investors. 
Applicant  submits  that,  under  the 
circumstances  and  conditions  of  the 
application,  the  requested  e.xemption  is 
in  the  public  interest  and  consistent 
vdth  the  protection  of  investors. 

.Applicant's  Conditions 

Applicant  agrees  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  The  Trust  will  comply  with  section 
12(d)(1)(F)  in  all  respects  except  for  the 
sales  load  limitation  of  section 
12(d)(l)(F)(U). 

2.  The  Trust  will  not  knowingly 
acquire  securities  of  an  Underlying 
Fund  which,  at  the  time  of  acquisition, 
owns  securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  97-1360  Filed  1-17-97:  8:45  am] 
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[Retease  No.  34-38151;  File  No.  SR-OCC- 
96-15] 

Self-Regulatory  Organizations;  Delta 
Clearing  Corp.;  Notice  of  Filing  and 
Immediate  Effectivertess  of  a  Proposed 
Rule  Change  Relating  to  the 
Amendment  of  Fees  Charged  for 
Options 

January  10, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  11.  1996,  Delta  Clearing  Corp. 
("DCC")  filed  wdth  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  items 
have  been  prepared  primarily  by  DCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  DCC's  fee  schedule 
for  the  clearance  of  options  on  U.S. 
Government  Securities. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
DCC  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
DCC  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 2 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  DCC's  fee  schedule 
for  the  clearance  of  options  on  U.S. 
Treasury  Securities  as  follows: 


Options  maturity 


Fee 


Overnight  up  to  1 4 

days. 
1 5  days  up  to  90 

days. 


S5  per  option  contract 
per  participant. 

SIO  per  option  con- 
tract per  particj- 
pant. 


M5  U.S.C.  78s(b)(ll. 

*The  Commission  has  modified  parts  of  thesa 
statements. 


UMI 
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Options  matunty 


91  days  up  to  2  years 


Fee 


SI  5  per  option  con- 
tract per  partici- 
pant. 


The  proposed  rule  change  complies 
with  Section  17A(b)(3)(D]  of  the  Act  3, 
which  requires  that  the  rules  of  a 
registered  clearing  agency  provide  for 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  for  services 
which  it  provides  to  its  participants. 
DCC  believes  the  proposed  rule  change 
wrill  result  in  increased  utilization  of  its 
clearing  services  thereby  resulting  in 
more  securities  transactions  being 
cleared  and  settled  through  a  registered 
clearing  agency  envirorunent. 

B.  Self-Regulatory  Organization 's 
Staten^ent  on  Burden  on  Competition 

DCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  Comments 
were  neither  solicited  nor  received. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee.  or 
other  charge  imposed  by  DCC,  it  has 
become  effective  pursuant  to  Section 
19fb)(3)(A)(ii)ofthe  Act*  and  Rule  19b- 
4(e)(2)  thereunder.5  At  any  time  within 
sixty  days  of  the  fiUng  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vwitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  writtrn  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  DCC.  All 
submissions  should  refer  to  the  File  No. 
SR-DCC-96-15  and  should  be 
submitted  by  February  11,  1997. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
author!  tv'.** 

Margaret  H.  McFarland, 
Dep  11  ty  Secretary. 

|FR  Doc.  97-1362  Filed  1-17-97;  845  ami 
BILUNG  COOe  8010-01-M 

[Release  No.  34-38162;  File  No.  SR-MSRB- 
96-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulentaking 
Board  Relating  to  Interpretation  of 
Rule  G-12(h)  on  Close-Outs 

Ianuar>'  13.  1997. 

On  December  23,  1996,  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-96-13). 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  cf  1934 
("Act").'-  The  proposed  rule  change  is 
described  in  Items  1,  II,  and  HI  below, 
v^-hich  Items  have  been  prepared  by  the 
Board.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  an  interpretive 
notice  concerning  rule  G-12(h)  on 
Close-Outs  (hereinafter  referred  to  as 
"the  proposed  rule  change").  The  rule 
ciurently  requires  that  a  dealer  taking 
action  in  a  close-out  must  provide 
telephonic  notice  to  the  appropriate 
party,  followed  no  later  than  the  next 
business  dav  with  a  written  notice. ^  The 


3  15U.S.C--8q-l(bK3)(D). 
M5  U.S.C.  78q-lfb)(3)(A). 
M7  CFR  240.19i>-4(e)(2). 


«17CFR200,3(}-3[a)ll2). 

■15  U.S.C.  78s(b)ll). 

2  Telephonic  and  written  notices  are  required 
when  dealers  (i)  originate  a  close-out.  lii)  retransmit 
a  close-out:  (iii)  extend  delivery  dales;  and  (ivl 
execute  a  close-out.  The  Board's  Manual  on  Close- 


rule  further  requires  that  written  notices 
be  sent  "return  receipt  requested."  The 
Board  previously  has  interpreted  this 
provision  to  allow  the  use  of  certified 
mail,  registered  mail,  messenger 
services,  and  Depositor*'  Trust 
Company's  Participant  Exchange 
Service  ("PEX")  system.  Use  of  these 
procedures  allows  the  sender  to  obtain 
acknowledgement  of  deliver)'  of  the 
notice  from  the  recipient. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpos*  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV.  below  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Dealers  have  asked  whether  the  use  of 
a  facsimile  transmission  would  satisfy 
the  requirement  in  the  rule  that  written 
notices  be  sent  "return  receipt 
requested."  The  Board  has  determined 
that  the  requirements  of  the  rule  would 
be  satisfied  by  the  facsimile 
transmission  of  written  notices  as  long 
as  the  facsimile  transmission  provides 
the  sender  with  an  acknowledgment  of 
successful  delivery-  of  the  notice.  The 
Board  emphasizes  that,  pnor  to  the 
sending  of  written  notices,  dealers  are 
required  to  notify  the  appropriate 
parties  by  telephone  of  their  intention  to 
take  action  under  Board  rule  G-12(h)  on 
close-outs. 

(2)  Statutory  Basis 

The  Board  tjelieves  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2){C)  of  the  Act.^  which  provides 
that  the  Board's  rules  shall:  • 

Be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  coof)eration  and  coordination  with 
persons  engaged  m  regulating,  clearing, 
settling,  processing  information  with  resp>ect 
to.  and  facilitating  transactions  in  municipal 
securities,  to  remove  imp>ediments  to  and 
f>erfect  the  mechanism  of  a  free  and  open 


Out  Prt)cedures  contains  a  detailed  explanation  of 
the  procedures  required  by  rule  G-12{h). 

'  15  use.  78o-»(b)(2)(C). 
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market  in  municipal  securities,  and.  in 
general,  to  protect  investors  and  the  public 
interest  *    *   *. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessai^-  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  since  it  would 
apply  equally  to  all  brokers,  dealers,  and 
miuiicipal  securities  dealers. 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  Board  has  not  solicited  or 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  the  Board's  existing  rule 
G-12(h),  and  therefore,  has  become 
effective  pursuant  to  Section  19fb)(3)(A) 
of  the  Act  ♦  and  subparagraph  (e)  of  Rule 
19b-^  ■*  thereunder.  .-\t  any  time  within 
60  days  of  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  people  are  invited  to 
submit  WTitten  data,  views,  and 
argiunents  concerning  the  foregoing. 
People  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 


the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-96-13  and  should  be 
submitted  by  February  11,  1997. 

For  the  Conimission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  9:'-1303  Filed  1-17-97;  8:45  am] 
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[Release  No.  34-38185;  File  No.  SR-OCC- 
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Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Relating  to  the 
Expiration  Time  and  Assignment 
Processing  Procedures  for  Certain 
Flexibly  Structured  Foreign  Currency 
Options 

January  14, 1997. 

On  Ctecember  17,  1996,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
OCC-96-19)  pursuant  to  Section 
19(b)(lJ  of  the  Securities  Exchange  Act 
of  1934  ("Act")  to  modify  the  expiration 
time  and  assignment  processing 
procedures  for  certain  fle.xibly 
structured  foreign  currency  options.* 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  December  23, 
1996.2  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  granting 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Description 

The  rule  change  modifies  the 
expiration  time  and  assigrur.ent 
processing  procedures  for  certain 
flexibly  structured  foreign  currency 
options,  including  certain  flexibly 
structured  cross-rate  foreign  currency 
options.  Under  the  rule,  all  flexibly 
structured  foreign  currency  options  and 
fle-xibly  structured  cross-rate  foreign 
currency  options  (collectively  referred 
to  as  "flexibly  structured  FCOs")  listed 
for  trading  after  January  14,  1997,  and 
expiring  on  or  after  April  1,  1997.  will 
expire  at  10:15  a.m.  Eastern  Time  ("ET") 
instead  of  11:59  p.m.  ET.  Furthermore, 
all  flexibly  structured  FCOs  will  be 
subject  to  pro  rata  assignment  instead  of 
random  assignment. 


The  Philadelphia  Stock  Exchange 
("PHLX")  presently  trades  two  types  of 
flexibly  structured  FCO  contracts.  They 
are  (1)  flexibly  structured  FCOs  for 
which  market  participants  do  not 
specify  an  expiration  date  ("standard 
flex  FCOs ')  which  expire  on  standard 
mid-month  and  end-of-month 
expiration  dates  at  11:59  p.m.  ET  (this 
expiration  time  is  consistent  with 
standard  foreign  currency  options);  and 
(2)  custom  dated  flexibly  structured 
FCOs  ("custom  dated  flex  FCOs")  for 
which  market  participants  specif^  the 
expiration  date  and  which  expire  at 
10:15  a.m.  ET  on  such  expiration  date. 
Exercise  notices  regarding  standard  flex 
FCOs  are  subject  to  random  assignment 
processing.  Exercise  notices  regarding 
custom  dated  flex  FCOs  are  subject  to 
pro  rata  assignment  processing. 

PHLX  requested  that  OCC  modify  its 
rules  to  provide  that  the  expiration  time 
for  both  types  of  flexibly  structured 
FCOs  be  10:15  a.m.  ET  on  their 
expiration  date,  and  that  exercises 
involving  such  flexibly  structured  FCOs 
be  assigned  pursuant  to  OCC's  pro  rata 
procedures. 3  PHLX  also  requested  that 
this  change  be  effective  for  any  standard 
flex  FCOs  listed  for  trading  after  January 
14,  1997,  with  an  expiration  on  or  after 
April  1,  1997.  Accordingly,  any 
standard  flex  FCO  contract  established 
on  or  before  January  14,  1997,  will 
expire  at  1 1 :59  p.m.  ET  and  be  subject 
to  a  random  assignment  process. 
Currently,  there  is  open  interest  in 
standard  flex  FCOs  expiring  mid-month 
and  end-of-month  for  the  months  of 
March,  April,  July,  September,  and 
October  1997.'«  Because  the  existing 
standard  flex  FCOs  will  be  exempt  from 
the  new  procedures,  OCC  will  be 
required  to  execute  two  separate 
processing  cycles,  one  in  the  morning 
and  one  in  the  evening.  OCC  has 
represented  to  the  Commission  that  the 
execution  of  two  separate  processing 
cycles  will  not  adversely  affect  OCC  or 
its  participants.5 


M5  U.S.C.  78»(bl(3)(A). 
M7OT?240  19b-4 


"  17  CFR  20O-3O-3(a)(12). 
'  15  U.S.C.  788(b)(1). 

*  Socuritie*  Exchange  Act  Release  No  38070 
(December  20.  1996),  61  FR  68807 


'  The  Commission  has  approved  a  proposed  rule 
change  by  PHLX  regarding  the  trading  hours, 
expiration  times,  afisignment  procedures  and  other 
operational  procedures  for  flexibly  structured  FCOs. 
Securities  Exchange  Act  Release  No.  37718 
(September  24,  1996),  61  FR  51479  [Fiie  No.  SR- 
PHLX-96-131  (order  approving  propxjsed  rule 
change). 

«  Notwithstanding  the  above.  PHLX  has  indicated 
that  it  may  ask  holders  of  existing  series  to  direct 
OCC  to  adjust  the  expiration  lime  so  that  such 
contracts  will  expire  at  10:15  a.m.  ET  with  pro  rata 
assignment.  If  the  holders  and  the  write.-s  direct 
OCC  ro  make  these  adjustments.  OCC  will  act 
accordingly  provided  that  OCC  receives  the  proper 
authorizations  from  all  parties  involved. 

'  Additionally,  OCC  believes  that  the  change  in 
assignment  processing  is  merely  a  change  in  OCC's 
procedures  and  does  not  affect  the  methodologies 
of  either  the  random  or  pro  rata  assignment  pnxass. 


UMI 


Federal  Register  /  Vol.  62,  No.  13  /  Tuesday,  January  21,  1997  /  Notices 


3071 


Certain  definitions  in  CKlC's  by-laws 
have  been  amended  to  be  consistent 
with  the  previously  approved  PHLX 
rules.e  Articles  I,  XV,  and  XX  of  OCC's 
by-laws  regarding  expirations  dates  and 
times  for  standard  option  contracts, 
foreign  currency  options,  and  cross-rate 
foreign  currency  options,  respectively, 
have  been  amended  to  better  define  the 
distinction  between  standard  foreign 
currency  options  and  flexibly  structured 
FCOs  and  will  clarify  that,  but  for 
standard  flex  FCOs  established  on  or 
before  January  14,  1997,  all  flexibly 
structured  FCOs,  whether  standard  flex 
FCOs  or  custom  dated  fiex  FCOs,  will 
expire  at  10:15  a.m.  on  the  expiration 
date  and  be  subject  to  a  pro  rata 
assignment  process.  In  addition.  Section 
l.E(4)(iii)  of  Articles  XV  and  XX  of 
OCC's  by-laws  vsrill  serve  as  a 
transitional  rule  to  govern  the  expiration 
time  and  assignment  processing  to  be 
used  for  existing  standard  flex  FCO 
contracts  [i.e.,  standard  fiex  FCO 
contracts  estabhshed  on  or  before 
January  14,  1997)  and  to  exempt  such 
standard  flex  FCO  contracts  from  the 
rule  change. 

n.  Discussion 

Section  17A(b)(3)(F)  of  the  Act' 
provides  that  the  rules  of  a  clearing 
agency  must  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  beheves  that  the 
proposed  rule  change  is  consistent  vdth 
OCC's  obhgation  under  the  Act  because 
it  will  increase  uniformity  in  the 
expiration  time  and  assignment 
processing  procedures  for  all  flexibly 
structured  FCOs.  Because  OCC  has 
modified  its  by-laws  to  create  uniform 
expiration  times  for  all  flexibly 
structured  FCO  contracts  fisted  for 
trading  after  January  14,  1997  with  an 
expiration  on  or  after  April  1,  1997  to 
10:15  a.m.  ET.  any  investor  confusion 
resulting  from  the  disparate  expiration 
times  for  standard  flex  FCOs  and 
custom  flex  FCOs  should  be  reduced 
which  should  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

Furthermore,  OCC's  by-laws  also  have 
been  modified  to  require  that  exercise 
notices  regarding  both  custom  flex  and 
standard  flex  FCOs  be  assigned 
pursuant  to  OCC's  pro  rata  procedures 
as  opposed  to  random  assignment 
procedures.  Under  random  assignment 
procedures,  option  writers  are  randomly 


assigned  and  exercised  against.^  Under 
pro  rata  assignment,  the  number  of 
contracts  assigned  to  a  peuticular  option 
writer  is  directly  proportional  to  the 
total  number  of  option  contracts 
assigned  to  all  option  writers.^  Pro  rata 
assignment  should  allow  member 
participants  to  ascertain  their  exercise 
exposures  more  quickly  than  with 
random  assignment  processing. 
Accordingly,  because  standard  flex  FCO 
writers  will  be  able  to  ascertain  their 
exposures,  the  rule  change  should 
increase  liquidity  thereby  enhancing  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

OCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubhcation  of  notice  of  filing  so  that 
the  proposal  can  be  implemented  by 
January  14,  1997  in  conjunction  with 
the  end  of  a  foreign  currency  options 
expiration  cycle. 

ni.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
C)CC-96-19)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary: 

[FR  Doc.  97-1361  Filed  1-17-97:  8:45  am] 
BILUNG  CODE  SOI  0-01 -M 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Central  District  of  CaUfomia  dated  July 


"The  sfwcific  changes  to  OCC's  by-laws  are  set 
forth  in  OCC's  proposed  rule  change,  which  is 
available  for  review  through  OCC  and  the 
Commission's  Public  Reference  Room. 

M5U.S.C.  78q-l[b)(3)(F). 


•For  example,  option  writers  could  have  none, 
some,  or  all  of  their  positions  in  a  particular  series 
of  contracts  assigned 

'For  example,  under  pro  rata  processing  if  25% 
of  all  outstanding  contracts  in  a  particular  series  are 
exercised,  an  individual  writer  will  know  that  only 
25%  of  its  short  position  in  such  contracts  will  be 
assigned. 

1017  CFR  200.30-3  la)  (12) 


22,  1996,  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  Builders  Capital 
Corporation,  a  California  corporation,  to 
function  as  a  small  business  investment 
company  under  Small  Business 
Investment  Company  License  No.  09/ 
09-0209  issued  to  Builders  Capital 
Corporation  on  November  10,  1977  and 
said  license  is  hereby  declared  null  and 
void  as  of  September  18,  1996. 

Dated:  January  14, 1997. 
United  States  Small  Business  " 

Administration. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment 
[FR  Doc.  97-1286  Filed  1-17-97;  8:45  ami 
BILUNG  CODE  802S-01-I> 


Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Southern  District  of  Florida  dated 
October  29,  1996,  the  United  States 
Small  Business  Administration  hereby 
revokes  the  ficense  of  Cubico  Ltd.,  Inc., 
a  Florida  corporation,  to  function  as  a 
small  business  investment  company 
under  Small  Business  Investment 
Company  License  No.  04/04-5154 
issued  to  Cubico  Ltd.,  Inc.  on  August  9, 
1979  and  said  license  is  hereby  declared 
null  and  void  as  of  December  18,  1996. 

Dated:  January-  14.  1997 
United  States  Small  Business 
Administration 

Don  A.  Christensen, 

Associate  Administrator  for  Investment 
IFR  Doc.  97-1289  Filed  1-17-97.  8.45  am! 

BtLUNG  CODE  a02S-01-P 


Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  Idaho,  dated  )une  27.  1996. 
the  United  States  Small  Business 
Administration  hereby  revokes  the 
license  of  First  Idaho  Venture  Capital 
Corporation,  an  Idaho  corporation,  to 
function  as  a  small  business  investment 
company  under  the  Small  Business 
Investment  Company  License  No.  10/ 
10-0161  issued  to  First  Idaho  Venture 
Capital  Corporation  on  March  19.  1974 
and  said  license  is  hereby  declared  null 
and  void  as  of  September  30.  1996. 

Dated:  lanuary  17, 1997 
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United  States  Small  Business 

Administration. 

Don  A.  Chnstensen, 

Associate  Administrator  for  Investment 

(FR  Doc.  97-1288  Filed  1-17-97;  8:45  am] 

MLUNQ  CODE  S02S-01-P 
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Revocation  of  License  of  Smail 
Business  Investment  Comiiany 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Eastern  District  of  Michigan  dated 
August  23.  1996.  the  United  States 
Small  Business  Administration  hereby 
revokes  the  hcense  of  Inner-City  Capital 
Access  Center,  Inc..  a  Michigan 
corporation,  to  function  as  a  small 
business  investment  company  under 
Small  Business  Investment  Company 
License  No.  05/05-5141  issued  to  Iimer- 
City  Capital  Access  Center.  Inc.  on 
September  25,  19,79  and  said  license  is 
hereby  declared  null  and  void  as  of 
September  18.  1996. 

Dated:  January  14. 1997. 
United  States  Small  Business 
Administration. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  97-1290  Filed  1-17-97;  8:45  ami 
HUJNQ  cooE  aoas-01-p 


Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Order  of  the 
United  States  District  Court  for  the 
Eastern  District  of  Texas,  dated  October 
5.  1995.  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  Red  River  Ventures.  Inc.. 
a  Texas  corporation,  to  function  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Company  License  No.  06/06-0170 
issued  to  Red  River  Ventures.  Inc.  on 
February  21.  1974  and  said  license  is 
hereby  declared  null  and  void  as  of 
December  14.  1995. 

Dated:  January  14.  1997 
United  States  Small  Business 
Administration. 
Don  A.  Christensen. 
Associate  Administrator  for  Investment. 
|FR  Doc.  97-1287  Filed  1-17-97;  8:45  am) 
BUJNQ  cooc  nzs^i-P 


Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  Minnesota,  dated  July  15. 
1996.  the  United  States  Small  Business 
Administration  hereby  revokes  the 
hcense  of  Retailers  Grov^rth  Fund.  Inc., 
a  Minnesota  corporation,  to  function  as 
a  small  business  investment  company 
imder  the  Small  Business  Investment 
Company  License  No.  05/08-0015 
issued  to  Retailers  Grovklh  Fund.  Inc.  on 
October  4.  1962  and  said  license  is 
hereby  declared  null  and  void  as  of 
September  25.  1996. 

Dated:  January  14,  1997. 
United  States  Small  Business 
Administration. 
Don  A.  Christensen. 
Associate  Administrator  for  Investment. 
|FR  Doc.  97-1284  Filed  1-17-97;  8:45  am] 
BILUNQ  COOE  802S-01-P 


Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Southern  District  of  Florida,  dated 
March  7.  1996.  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  Safeco  Capital.  Inc..  a 
Florida  corporation,  to  function  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Company  License  No.  04/04-5158 
issued  to  Safeco  Capital.  Inc.  on  August 
30.  1979  and  said  license  is  hereby 
declared  null  and  void  as  of  June  5, 
1996. 

Dated:  January  14,  1997. 
United  States  Small  Business 
Administration. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
IFR  Doc  97-1285  Filed  1-17-97;  8:45  am] 

BiLUNG  COOE  802S-01-P 


Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Order  of  the 
United  States  District  Court  for  the 
Southern  District  of  Florida,  dated 
October  18,  1995,  the  United  States 
Small  Business  Administration  hereby 
revokes  the  license  of  Universal 
Financial  Services,  Inc.,  a  Florida 
corporation,  to  function  as  a  small 


business  investment  company  under  the 
Small  Business  Investment  Company 
License  No.  04/04-5153  issued  to 
Universal  Financial  Services,  Inc.  on 
September  15,  1978  and  said  license  is 
hereby  declared  null  and  void  as  of 
February  21,  1996. 

United  States  Small  Business 
Administration. 

Dated:  January  14, 1997. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
197-1283  Filed  1-17-97;  8:45  am] 
BJLUNG  COOE  KKB-OI-P 


DEPARTMENT  OF  STATE 

Renewal  of  the  Overseas  Schools 
Advisory  Council 

The  Department  of  State  is  renev«ng 
the  Overseas  Schools  Advisory  Council 
to  provide  a  formal  channel  for  regular 
consultation  and  advice  from  U.S. 
corporations  and  foundations  regarding 
American-sponsored  overseas  schools. 
The  Under  Secretary  for  Management 
has  determined  that  the  Committee  is 
necessary  and  in  the  public  interest. 

Members  of  the  Committee  will  be 
appointed  by  the  Assistant  Secretary  for 
Administration.  The  Committee  wall 
follow  the  procediu-es  prescribed  by  the 
Federal  Advisory  Committee  Act 
(FACA).  Meetings  vnll  be  open  to  the 
public  unless  a  determination  is  made 
in  accordance  with  the  FACA  Section 
10(d)  and  5  U.S.C.  552b(c)  (1)  and  (4) 
that  a  meeting  or  a  portion  of  the 
meeting  should  be  closed  to  the  public. 
Notice  of  each  meeting  will  be  provided 
in  the  Federal  Register  at  least  15  days 
prior  to  the  meeting  date. 

For  further  information,  contact  Dr. 
Ernest  N.  Mannino,  Executive  Secretary 
of  the  Committee  at  703-875-7800. 

Dated:  January  15,  1997. 
Ernest  N.  Mannino, 

Executive  Secretary,  Overseas  Schools 
Advisory  Council. 

(FR  Doc.  97-1381  Filed  1-17-97;  8:45  am] 

BIUJNG  COOE  4710-S4-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences; 
Intellectual  Property  Rights;  Request 
for  Public  Comment  on  Products 
Affected  by  Partial  Withdrawal  of 
Argentina's  Benefits 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  and  request  for  public 

comment. 
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SUMMARY:  This  notice  informs  the  pubhc 
that  in  hght  of  his  determination  that 
Argentina  fails  to  provide  adequate  and 
effective  means  under  its  laws  for 
foreign  nationals  to  secure,  to  exercise, 
and  to  enforce  exclusive  rights  in 
intellectual  property,  the  President  has 
indicated  his  intention  to  withdraw 
partially  duty-free  treatment  accorded 
Argentina  under  the  Generalized  System 
of  Preferences  (GSP)  program. 
Specifically,  the  President  has  indicated 
his  intention  to  withdraw  fifty  percent 
of  Argentina's  benefits  under  the  GSP 
program.  This  notice  invites  public 
comments  on  which  products  will  be 
affected. 

DATES:  Comments  are  due  by  5  p.m.  on 
Wednesday,  February  19,  1997. 
FOB  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative  (USTR),  600 
17th  Street,  N.W.,  Room  518. 
Washington,  D.C.  20508.  The  telephone 
number  is  (202)  395-6971. 

SUPPLEMENTARY  INFORMATION: 

I.  The  GSP  Program 

The  GSP  program  grants  duty-firee 
treatment  to  designated  eligible  articles 
that  are  imported  from  designated 
beneficiary  developing  countries.  The 
program  is  authorized  by  Title  V  of  the 
Trade  Act  of  1974.  as  amended  ("Trade 
Act")  (19  U.S.C.  2461  et  sea.).  Once 
granted,  GSP  benefits  may  be 
withdrawn,  suspended  or  limited  by  the 
President  with  respect  to  any  article  or 
•with  respect  to  any  country.  In  making 
this  determination,  the  Presidem  must 
consider  several  factors,  one  of  which  is 
the  extent  to  which  a  beneficiary 
country  is  providing  adequate  and 
effective  means  under  its  laws  for 
foreign  nationals  to  secure,  to  exercise, 
and  to  enforce  exclusive  rights  in 
intellectual  property,  including  patents, 
trademarks  and  copyrights.  19  U.S.C. 
2462(c)(5). 

II.  IPR  Protection  in  Argentina 

On  April  30.  1996,  the  USTR 
aimoimced  that  Argentina  was  being 
moved  fi-om  the  Watch  List  to  the 
Priority  Watch  List  under  the  "Special 
301"  provisions  of  the  Trade  Act,  given 
that  Argentina's  newly  enacted  patent 
legislation  and  an  implementing  decree 
fell  fall  short  of  adequate  and  effective 
protection,  and  failed  to  achieve  earUer 
Argentine  assurances.  The  USTR  also 
aimounced  that  she  would  continue  to 
seek  improvements,  monitor  the 
situation  and  review  Argentina's  status 
through  an  out-of-cycle  review  in 
December  1996. 

Despite  sustained  efforts  by  the 
Menem  Administration,  there  have  been 


inadequate  improvements  in 
Argentina's  patent  regime  since  April 
1996,  and  Argentina's  recently  enacted 
legislation  on  the  protection  of  test  data 
submitted  for  marketing  approval  of 
pharmaceutical  products  falls  well  short 
of  international  standards.  As  a  result, 
the  President  has  determined  that 
Argentina  fails  to  provide  adequate  and 
effective  means  under  its  laws  for 
foreign  nationals  to  secure,  to  exercise, 
and  to  enforce  exclusive  rights  in 
intellectual  property.  He  has  therefore 
indicated  his  intention  to  withdraw 
benefits  for  fifty  percent  of  Argentina's 
exports  under  the  GSP  program.  The 
public  is  invited  to  comment  on  which 
of  the  products  of  Argentina  aurently 
enjoying  GSP  benefits  should  be  subject 
to  the  vkithdrawal. 

The  Presidential  Proclamation 
partially  withdrawing  GSP  benefits  will 
be  issued  and  published  in  the  Federal 
Register  after  all  comments  are  received 
and  reviewed.  In  order  to  give  U.S. 
importers  sufficient  time  to  adjust,  the 
partial  withdrawal  of  GSP  benefits  for 
the  products  of  Argentina  will  be 
effective  30  days  after  the  publication  of 
the  Proclamation  in  the  Federal 
Register. 

m.  Public  Comment:  Requirements  for 
Submissions 

Interestedd  persons  are  invited  to 
submit  written  comments  concerning 
which  products  of  Argentina  should  or 
should  not  be  subject  to  the  withdrawal 
of  GSP  benefits.  Comments  must  be 
filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR  2007, 
including  the  information  required  by 
15  CFR  2007.1,  and  must  be  filed  on  or 
before  5  p.m.  on  Wednesday,  February 
19,  1997.  Comments  must  be  in  English 
and  provided  vdth  the  original  plus 
fourteen  copies  to:  GSP  Subcommittee, 
Office  of  the  U.S.  Trade  Representative. 
600  17th  Street.  N.W.,  Room  518. 
Washington,  D.C.  20508.  Comments 
received  after  the  deadline  will  not  be 
accepted. 

Pursuant  to  the  requirements  of  15 
CFR  2007.7,  information  submitted  in 
confidence  will  be  exempt  from  public 
inspection  if  it  is  determined  that  the 
disclosure  of  such  information  is  not 
required  by  law.  A  party  requesting  an 
exemption  from  public  inspection  for 
information  submitted  must  clearly 
mark  each  page  "Submitted  in 
Confidence"  at  the  top,  and  must  submit 
the  original  plus  fourteen  copies  of  non- 
confidential version  of  the  submission 
containing  a  non-confidential  summar,' 
of  the  confidential  information.  That 
party  must  also  provide  a  written 
explanation  of  why  the  material  should 
be  so  protected.  The  version  that  does 


not  contain  confidential  information. 
That  party  must  also  provide  a  written 
explanation  of  why  the  material  should 
be  so  protected.  Titie  version  that  does 
not  contain  confidential  information 
must  be  clearly  marked  with  "public 
version"  on  the  top  of  each  page. 

Written  comments  submitted  in 
cormection  with  these  decisions,  except 
for  information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2007.7,  will  be  available  for  public 
inspection  shortly  after  the  filing 
deadline  by  appointment  onlv  with  the 
staff  of  the'USTR  Public  Reading  Room. 
An  appointment  to  review  the 
comments  may  be  made  bv  calling 
Brenda  Webb  (202)  395-6186  The 
USTR  Reading  Room  is  open  to  the 
public  from  10:00  a.m.  to  12  noon  and 
1:00  p.m.  to  4:00  p.m..  Monday  through 
Friday,  and  is  located  in  Room  101 
Other  requests  and  questions  should  be 
directed  to  the  GSP  Information  Center 
at  USTR  by  calling  (202)  395-6971. 
Federick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee 
[FR  Doc.  97-1524  Filed  1-17-97;  8:45  am] 
BIUJNG  CODE  3190-41-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

FAA  Approval  of  Noise  Compatibility 
Program  and  Determination  on 
Revised  Noise  Exposure  Maps  James 
M.  Cox-Dayton  International  Airport 
Dayton,  Ohio 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  AN-iation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibiUty 
program  submitted  by  the  city  of 
Da\1on.  Ohio,  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  Part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  June  6,  1994.  the  F.\A 
determined  that  the  noise  exposure 
maps  submitted  by  the  city  of  Davion, 
Ohio,  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  October  30.  1996.  the 
Associate  Administrator  for  Airports 
approved  the  )ames  M.  Cox-Da\ton 
International  Airport  noise 
compatibility  program.  ,A.ll  of  the 
recommendations  of  the  program  were 
approved. 
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The  city  of  Dayton.  Ohio,  has  also 
requested  under  FAR  Part  150.  section 
150.35(f),  that  FAA  detennine  that  the 
revised  noise  exposure  map  submitted 
with  the  noise  compatibility  program 
and  showing  noise  contours  as  a  result 
of  the  implementation  of  the  noise 
compatibility  program  is  in  compliance 
with  applicable  requirements  of  FAR 
Part  150.  The  FAA  announces  its 
determination  that  the  revised  noise 
exposure  map  for  James  M.  Cox-Dayton 
International  Airport  for  the  year  1998 
submitted  with  the  noise  compatibility 
program,  is  in  compliance  with 
applicable  requirements  of  FAR  Fart  150 
effective  December  16.  1996. 
EFFECTTVE  DATI:  The  effective  date  of  the 
FAA's  approval  of  the  James  M.  Cox- 
Dayton  International  Airport  noise 
compatibility  program  is  October  30, 
1996.  The  effective  date  of  the  FAA's 
determination  on  the  revised  noise 
exposure  map  is  December  16,  1996. 
FOR  FURTHER  INFORIIATION  COffTACT: 
Lawrence  C.  King,  Federal  Aviation 
Administration.  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111. 
313-487-7293.  Documents  reflecting 
this  FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  James  M.  Cox- 
Dayton  International  Airport,  effective 
October  30.  1996,  and  that  revised  noise 
exposure  map  for  1998  for  this  same 
airport  is  determined  to  be  in 
compliance  with  apphcable 
requirements  of  FAR  Part  150. 

A.  Under  section  104(a)  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  who  has 
previously  submitted  a  noise  exposure 
map  may  submit  to  the  FAA  a  noise 
compatibility  program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Fart 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 


action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measiu«d 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

1.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

2.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

3  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

4.  Program  measiu^s  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  emd  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
the  FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal. 
State,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Detroit  Airports 
District  Office  in  Belleville,  Michigan. 

The  city  of  Dayton.  Ohio,  submitted  to 
the  FAA  on  January  28,  1993,  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibihty  planning  study 
conducted  from  September  1991, 
through  December  1992.  The  James  M. 
Cox-Dayton  International  Airport  noise 
exposure  maps  were  determined  by  the 
FAA  to  be  in  compliance  with 
applicable  requirements  on  June  6, 


1994.  Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
June  30, 1994.  The  five  year  forecast 
map  was  subsequently  revised  and 
FAA's  determination  on  this  map 
follows  in  Paragraph  B  under  the 
heading  Supplemental  Information. 

The  James  M.  Cox-Dayton 
International  Airport  study  contains  a 
proposed  noise  compatibility  program 
comprised  on  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  2012.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  May  3,  1996,  and  was      . 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period 
would  have  been  deemed  to  be  an 
approval  of  such  program. 

The  submitted  program  contained 
twenty  four  proposed  actions  for  noise 
mitigation  on  and/or  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  ihe  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program  therefore,  was  approved 
by  the  Associate  Administrator  for 
Airports  effective  October  30,  1996. 

Outrights  approval  was  granted  for  all 
of  the  specific  program  elements.  These 
determinations  are  set  forth  in  detail  in 
a  Record  of  Approval  endorsed  by  the 
Associate  Administrator  for  Airports  on 
October  30,  1996. 

B.  The  FAA  has  also  completed  its 
review  of  the  revised  noise  exposure 
map  and  related  descriptions  submitted 
by  the  city  of  Dayton,  Ohio.  The  specific 
map  under  consideration  is  Exhibit 
Dl— "1998  Noise  Exposure  Map," 
submitted  as  part  of  the  NCP.  The 
sponsor's  September  19, 1996.  letter 
formally  requested  FAA  to  make  a 
determination  on  the  revised  map's 
acceptability.  The  FAA  has  determined 
that  the  map  for  James  M.  Cox-Dayton 
International  Airport  is  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  December 
16,  1996.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procediu-es  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information,  or  plans. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
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properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  detennining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  v^dth  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  Fart  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  FiAA's  evaluation  of  the  maps, 
and  copies  of  the  record  of  approval  and 
other  evaluation  materials  and 
documents  which  comprised  the 
submittal  to  the  FAA  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration. 
Detroit  Airports  District  Office, 
Willow  Run  Airport,  East,  8820  Beck 
Road,  Belleville,  Michigan  48111 
Mr.  Roy  Williams,  Director  of  Aviation, 
James  M.  Cox-Dayton  International 
Airport,  Terminal  Building,  Vandalia, 
OH  45377. 

Questions  on  either  of  these  FAA 
determinations  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville.  Michigan.  December 
16,  1996. 
Robert  H.  Allen, 

Assistant  Manager,  Detroit  Airports  District 
Office,  Great  Lakes  Region. 
[PR  Doc.  97-1327  Filed  1-17-97:  8:45  am] 
BILLING  CODE  4910-13-M 

[Summary  Notice  No.  PE-87-3] 

Petitions  for  Exemption;  Sumntary  cf 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  tFAA),  DOT. 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Conunents  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  20,  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue,  SW.. 
Washington,  DC.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulator)'  docket   ■ 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington,  DC.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson,  (202)  267-9681  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  publisned  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  January  15, 
1997. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations 

Petitions  for  Exemption 

Docket  No.:  U7CE 

Petitioner  Air  Tractor,  Inc.  

Sections  of  the  FAF  Affected:  14  CFR 

23.3 
Description  of  Relief  Sought:  To  f)ermit 

the  AT-10,  a  freight  carrying  aircraft. 

to  exceed  the  12.500  pound  limitation 

for  a  normal  category  aircraft. 


DocJtet  No.;  28750 

Petitioner:  Continental  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 

121.585(b)(1) 
Description  of  Relief  Sought:  To  permit 

Philip  Cline  to  occupy  an  exit  row 

seat  without  meeting  the  requirements 

specified. 

[PR  Doc.  97-1401  Filed  1-17-97;  8:45  am) 

BILLJNG  CODE  4B10-1»-M 


[Summary  Notice  No.  PE-07-4] 

Petitions  for  Exemption;  Summary  of 
petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (F.A.A),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summar\'  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  pubUcation 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summaLP.' 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify'  the  petition  docket 
number  involved  and  must  t>e  received 
on  or  before  Februajy  20.  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket 
(AGC-200).  Petition  Docket  No.  28479. 
800  Independence  Avenue.  SW.. 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  DC  20591:  telephone  (202) 
267-3132 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Havnes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
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Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  pubUshed  pursuant  to 
paragraphs  (c),  (e),  and  (g]  of  §  11 .27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11) 

Issued  in  Washington.  DC.  on  [anuarv  15. 
1997 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.  28479 

Petitioner:  Strong  Enterprises 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought:  To  amend 
Exemption  No.  6474.  which  allows 
employees,  representatives,  and  other 
volunteer  experimental  parachute  test 
jumpers  under  the  petitioner's  control 
to  make  tandem  parachute  jumps 
while  wearing  a  dual-harness,  dual 
parachute  pack  having  at  least  one 
main  parachute  and  one  approved 
auxiliary  parachute.  This  amendment 
would  include  the  use  of  a  dual 
harness,  dual  parachute  pack  by 
tandem  instructors  who  are  certified 
by  the  petitioner  but  are  not  under  the 
direct  super/ision  of  the  petitioner. 

(FR  Doc.  97-1402  filed  1-17-97;  8:45  ami 
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Notice  Of  Intent  to  Rule  on  Application 
to  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Capital  Airport,  Springfield,  Illinois 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Capital  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158) 
DATES:  Comments  must  be  received  on 
or  before  February  20.  1997 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office.  2300  E  Devon  Avenue. 
Des  Plaines,  llUnois  60018 

In  addition,  one  copy  of  anv 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Robert  O'Brien 
Jr.,  Director  of  Aviation  of  the 


Springfield  Airport  Authority  at  the 
following  address;  Springfield  Airport 
Authority,  Capital  Airport,  Springfield, 
IL  62707. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Springfield 
Airport  Authority  under  section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  .M  Smithmeyer.  P.E..  Assistant 
Manager.  Chicago  .\irports  District 
Office,  2300  E.  Devon  Ave.,  Room  260, 
Des  Plaines.  IL  60018.  (847)  294-7435. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  a  PFC  at  Capital 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  December  18.  1996.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Springfield  .Airport 
Authority  was  substantiallv  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
21,  1997. 

The  following  is  a  brief  overview  of 
the  apphcation. 

PFC  Application  Number:  97-07-C- 
OO-SPl. 

Level  of  the  PFC:  $3.00. 

Charge  effective  date:  February  1, 
1994. 

Revised  charge  expiration  date: 
February  1,  2010. 

Total  estimated  PFC  revenue: 
$4,156,493.00. 

Brief  description  of  proposed 
project  fs): 

Use  Only  Projects 

Local  Share  Fee  Parcel  Nos.  9-4-EE, 
9-4-FF,  9-1-HH,  9-4-!l.  9-4-JI;  Acq 
Fee  Parcel  Nos.  9-4-].  9-4-PP,  9-4-P  & 
17-3-A;  Local  Share  Fee  Parcel  Nos. 
16-4-A.  16-4-Bl,  1&-4-B2,  &  1&-4-C; 
Local  Share  Easement  Parcel  Nos.  16-2- 
B  &  16-4-E;  Local  Share  for  Rehab 
Runway  4/22  &  18/36:  Local  Share  for 
Rehab  Runway  13;  Local  Share  for 
Widen  Taxi  way  A;  Local  Share  Update 
Exhibit  A;  Local  Share  for  Update 
Master  Plan;  Acq  Snow  Removal 
Equipment  (Blower  &  Plow);  Terminal 
Building  Expansion;  Acq  Disabled 
Passenger  Lift. 


Impose  and  Use  Project 

Snow  removal  equipment  (sweeper). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  Air 
Tcixi  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Springfield 
Airport  Authority. 

Issued  in  Des  Plaines.  Illinois  on  January 
6,  1997. 

Benito  De  Leon, 

Manager.  Planning  and  Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
(FR  Doc.  97-1325  Filed  1-17-97;  8:45  am) 

BILLING  COOE  4910-1»-M 


Notice  of  Intent  To  Rule  on  Application 
to:  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
the  Columbus  Metropolitan  Airport, 
Columbus,  Georgia 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  nile  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  the  Columbus 
Metropohtan  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
.Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  20,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
Campus  Building,  1701  Colombia 
Avenue,  Suite  2-260,  College  Park,  GA 
30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Mark 
Oropeza,  Airport  Director  of  the 
Columbus  Metropolitan  Airport  at  the 
following  address:  Mr.  Mark  Oropeza, 
Airport  Director,  3250  West  Britt  David 
Road,  Columbus,  GA  31909. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Columbus 
Airport  Commission  under  section 
158.23  of  Part  158. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Southern  Region,  Atlanta  Airports 
District  Office,  Mr.  Daniel  Gaetan, 
Program  Manager,  1701  Columbia 
Avenue,  Suite  2-260,  College  Park,  GA 
30337-2747,  (404)  305-7146. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPI.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Columbus  Metropohtan  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  20,  1996  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Columbus  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  April 
2.  1997. 

This  application  is  for  authority  to  use 
excess  PFC  revenues  collected  under 
previous  collection  authority.  The 
following  is  a  brief  overview  of  the 
application: 

Total  estimated  excess  PFC  revenue: 
$199,000. 

Total  amount  of  use  approval 
requested  in  this  application:  $199,000. 

Application  number:  96-02-C-OO- 
CSG. 

Brief  description  of  proposed  impose 
and  use  projects:  107  Security  Access 
Control  System,  remove  and  replace 
carpet  with  ceramic  tiles  in  public  use 
areas  of  the  terminal  building,  and 
remove  and  replace  carpeting  in  public 
holdrooms  of  the  terminal  building. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  to  be 
r  quired  to  collect  PFCs:  Three. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofBce 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
appUcation,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Columbus  Metropolitan  Airport. 

Issued  in  College  Park,  Georgia  on 
December  20, 1996. 
Dell  lemigan, 

Manager,  Atianta  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  97-1326  Filed  1-17-97;  8:45  am] 
BILUNG  COM  4»10-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Tampa  International  Airport,  Tampa, 
Florida 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  form  a  PFC  at  Tampa 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  20,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  dehvered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Orlando  Airports 
District  Office,  5950  Hazeltine  National 
Dr.,  Suite  400.  Oriando,  Florida  32822- 
5024. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Louis  E. 
Miller,  Executive  Director  of  the 
Hillsborough  County  Aviation  Authority 
at  the  following  address:  Hillsborough 
County  Aviation  Authority,  Terminal 
Building,  3rd  level.  Blue  Side,  Tampa 
International  Airport,  Tampa,  Florida 
33622-2287. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Hillsborough 
County  Aviation  Authority  under 
section  158.23  of  Part  158' 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  Ed  Howard,  Plans  and  Program 
Manager,  Federal  Aviation 
Administration,  Orlando  Airports 
District  Office.  5950  Hazeltine  National 
Dr..  Suite  400,  Orlando,  Florida  32822- 
5024,  (407)  812-6331.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  form  a  PFC  at 
Tampa  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expanfion  Act  of  1990  (Title 
]X  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  10,  1997,  the  FAA 
determined  that  the  application  to 


impose  and  use  the  revenue  from  a  PFC 
submitted  by  Hillsborough  County 
Aviation  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  15,  1997 

The  following  is  a  brief  overview  of 
PFC  Application  No.  97-03-C-OO-TPA, 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  )une 
1,  1999. 

Proposed  charge  expiration  date: 
September  1.  2000. 

Total  estimated  PFC  revenue: 
$25,540,952. 

Brief  description  of  proposed 
project(sj: 

Project  1.1:  Acquire  land  for  runway 

approach  and  transition  zone  for 

Runway  27. 
Project  1.2:  Expand  and  improve 

Federal  Inspection  Facilities. 
Project  1.3:  Landside  terminal  building 

fire  protection  system. 
Project  1.4:  Reconstruct  existing 

Runway  ISR/SBL. 
Project  1.5:  Master  Plan  and  Part  150 

noise  study  update. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On-demand  air 
taxi/commercial  operators  that  (1)  do 
not  enplane  or  r  jplane  passengers  at  the 
Authority's  mai  .  passenger  terminal 
buildings,  or  (2)  enplane  less  than  500 
passengers  per  year  at  Tampa 
International  Airport. 

.\ny  person  may  inspect  the 
application  in  p'  -son  at  the  FAA  office 
listed  above  unuer  FOR  FURTHER 
INFORMATION  CONTACT 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  p  rson  at  the 
Hillsborough  County  Aviation 
Authority- 
Issued  in  Orlando.  Florida  on  )anuar>'  10, 
1997. 

Charles  E.  Blair, 

Manager.  Orlandc    urports  District  Office. 

Southern  Region. 

[FR  Doc  97-1328  Filed  1-17-97;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration  (NHTSA) 

Denial  of  Petition  for  a  Defect 
Investigation 

This  notice  sets  forth  the  reason  for 
the  denial  of  a  petition  submitted  to 
NHTSA  under  49  U.S.C.  30162 
requesting  that  the  agency  commence  a 
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proceeding  to  determine  the  existence  of 
a  defect  related  to  motor  vehicle  safety. 

By  letter  dated  August  20.  1996. 
Adrienne  Mitchem,  Legislative  Counsel, 
Washington  Office,  and  Donald  L.  Mays, 
Director  of  Testing.  Recreation  and 
Home  Improvement  Department. 
Consumers  Union  |CU),  petitioned  the 
Administrator  of  NHTS.A  to  investigate 
the  Evenflo  Travel  Tandem  child  safety 
seat.  Their  petition  is  based  on  testing 
conducted  before  August  1996  for  CU  by 
an  independent  testmg  facility  that 
utilized  the  20-pound  test  dummy 
mcluded  in  the  test  procedure  for 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  213,  "Child  Restraint 
Systems."  that  took,  effect  on  September 
L  1996. 

The  Evenflo  infant/child  restraint 
snaps  into  a  base  that  can  be  left  in  the 
car.  The  seat  base  is  secured  to  the 
vehicle  seat  with  the  vehicle  seat  belt 
and  does  not  need  to  be  unstrapped 
each  time  the  child  seat  is  removed  from 
the  vehicle.  The  Evenflo  Travel  Tandem 
is  designed  to  be  used  only  in  a 
rearward  facing  position  by  children 
less  than  20  pounds  in  weight. 

The  Travel  Tandem  seat  shell 
fractured  around  the  buckle  assembly 
and  the  buckle  released  in  two  of  the 
three  CU  tests  when  used  in  the 
rearward  facing  position  with  the  seat 
snapped  into  the  base,  where  it  is  held 
by  two  spring-loaded  latching  pawls 
This  method  of  using  the  seat  is 
preferred  by  many  parents,  as  it  is  a 
much  faster  and  more  convenient 
method  of  placing  the  child  seat  into  the 
vehicle  compared  to  fastening  and 
unfastening  the  vehicle  seat  belt.  The 
seat  can  also  be  used  without  the 
provided  base,  by  securing  it  directly  to 
the  vehicle  with  the  seat  belts.  When 
secured  in  this  manner,  the  seat 
successfully  completed  all  the  crash 
tests  conducted  for  CU.  The  seat  portion 
is  equipped  with  a  handle,  so  that  the 
infant  can  be  carried  in  the  seat  to  and 
from  the  vehicle. 

The  Travel  Tandem  seats  tested  by  CU 
were  manufactured  in  December  1995 
and  January  1996.  In  the  version  of 
FMVSS  No'.  213  in  effect  at  that  time. 
Section  S7.1  requires  that  a  seat  that  is 
recommended  by  its  manufacturer  for 
use  by  children  up  to  20  pounds  be 
tested  in  the  rearward  facing  position  in 
a  30  mph  dynamic  test  using  a  '6- 
month-old"  dummy  that  weighs  17 
pounds.  Among  many  performance 
requirements,  S5. 1.1(a)  provides  that  the 
seat  must  "[e)xhibit  no  complete 
separation  of  any  load  bearing  structural 
element  *   *   *  ."  In  addition,  pursuant 
toS5.1.4."*   *   *  the  angle  between  the 
system's  back  support  surfacs  for  the 


child  and  the  vertical  shall  not  exceed 
70  degrees." 

During  an  FMVSS  No.  213  test,  the 
child  restraint  is  secured  with  a 
conventional  seat  belt  to  a  standard 
specified  passenger  seat,  which  is 
mounted  on  a  dynamic  test  sled.  The 
sled  is  subjected  to  an  acceleration 
intended  to  simulate  that  experienced  in 
a  typical  30  mph  frontal  vehicle  crash. 
This  acceleration  is  commonly 
measured  in  units  of  g,  each  of  which 
is  equal  to  32.174  feet  per  second 
squared  (i.e.,  the  acceleration  of  gravity). 
The  shape  of  the  curve  depicting  the  g's 
over  time  during  a  dynamic  test  is 
referred  to  as  the  acceleration  "pulse  '  of 
the  sled. 

Section  6  of  FMVSS  No.  213  specifies 
the  velocity  change  and  acceleration 
conditions  for  dynamic  tests  of  child 
restraints.  The  velocity  change  shall  be 
30  mph  with  the  acceleration  pulse  of 
the  test  sled  entirely  within  the  curve 
shown  in  figure  2  of  FMVSS  No.  213. 

Depending  on  the  type  of  sled  and 
how  the  sled  is  calibrated,  the 
magnitude  of  the  peak  acceleration  and 
the  duration  of  time  the  seat  is  subjected 
to  the  acceleration  can  var\'.  If  a 
particular  sled  subjects  the  seat  to 
higher  peak  g's  or  if  the  duration  of  time 
that  g's  are  sustained  is  longer  than  that 
specified  in  FMVSS  No.  213.  then  the 
sled  test  is  considered  to  be  a  more 
"severe"  test  than  that  specified  in 
FMVSS  No.  213.  This  appears  to  be  the 
case  with  the  CU  Travel  Tandem  test 
and  may  have  affected  the  outcome. 

Revised  requirements  of  FMVSS  No. 
213  took  effect  on  September  1.  1996. 
Under  the  revised  version  of  S7.1,  a  seat 
that  is  recommended  by  its 
manufacturer  for  use  by  children  in  a 
range  up  to  10  kg  (22  pounds)  is  tested 
with  a  "newborn"  test  dummy  (7.5 
pounds)  and  a  9-month-old  test  dummy 
(20  pounds). 

These  test  conditions,  however,  were 
not  required  for  the  seats  tested  by  CU 
in  order  to  be  certified  by  Evenflo  as 
complying  with  the  standard  because 
the  seats  were  manufactured  prior  to 
September  1.  1996 

The  petitioners  reported  that  when 
CV  tested  Travel  Tandem  seats  in  the 
rearward-facing  position  with  a  20- 
pound  dummy  at  a  speed  of  slightly 
over  30  mph,  with  the  seat  mounted  on 
the  seat  base,  two  of  the  three  seats 
tested  exhibited  fractures.  In  the  two 
cases,  the  shell  of  the  seat  body 
fractured  around  the  buckle  assembly 
and  the  buckle  released.  This  could 
create  a  serious  problem,  because  in  an 
actual  collision  the  child  can  be  ejected 
from  the  vehicle  In  fact,  in  one  of  the 
three  tests  the  child  dummy  was  sent 


hurtling  through  the  air  when  the 
buckle  was  released  during  the  testing. 

In  NHTSA's  ongoing  compliance 
testing  program,  four  Evenflo  Travel 
Tandem  seats,  one  in  each  fiscal  year 
ft-om  1993  through  1996,  were  tested  by 
the  Calspan  SRL  Corporation.  Buffalo, 
New  York,  using  a  17-pound  test 
dummy.  All  seats  passed  the 
requirements  of  FMVSS  No.  213. 

NHTSA  has  reviewed  all  reported 
cases  of  the  safety  seat  body/frame 
cracking  and  inadvertent  buckle  release, 
and  found  no  such  cases  involving  the 
Evenflo  Travel  Tandem  child  seat. 

In  its  petition.  CU  provided  the 
agency  with  data  indicating  that  the 
Evenflo  Travel  Tandem  seat  may 
fracture  around  the  buckle  assembly 
when  the  acceleration  or  dummy  weight 
exceeds  the  specifications  of  FMVSS 
No.  213.  However,  the  seat  successfully 
passed  the  tests  that  were  conducted  in 
strict  conformance  with  the  test 
procedures  of  FMVSS  No.  213 
applicable  to  the  seats  tested  by  CU. 

When  a  safety  standard  establishes 
minimum  performance  requirements  for 
motor  vehicles  or  items  of  motor  vehicle 
equipment  through  the  use  of  specific 
values  for  particular  parameters,  as  is 
the  case  here.  NHTSA  does  not  consider 
performance  failures  at  higher  levels  to, 
in  themselves,  demonstrate  that  a  safety- 
related  defect  exists.  Moreover,  NHTSA 
has  consistently  taken  the  position  that 
the  fact  that  a  vehicle  or  item  of  motor 
vehicle  equipment  would  not  comply 
with  a  newly-issued,  more  stringent 
safety  standard,  which  was  not  in  effect 
on  the  date  the  vehicle  or  equipment 
was  manufactured,  does  not  constitute 
evidence  that  the  vehicle  or  its 
equipment  is  defective.  Thus,  given  the 
fact  that  the  the  Evenflo  Travel  Tandem 
seat  appears  to  satisfy  the  performance 
requirements  of  FMVSS  No.  213  when 
tested  with  a  17-pound  test  dummy 
utilizing  a  conforming  acceleration 
pulse,  its  performance  with  heavier 
dummies  or  at  higher  test  speeds  and 
accelerations  does  not  indicate  the 
existence  of  a  safety  defect. 

On  September  11,  1996,  Evenflo 
Company,  Inc.  issued  a  press  release 
stating  that  Evenflo  products  are 
designed  and  tested  to  meet  or  exceed 
FMVSS  No.  213.  Nevertheless,  Evenflo 
will  be  offering  a  reinforcing  plate  to 
any  consumers  who  are  concerned 
about  the  performance  of  their  seats 
based  on  the  CU  report. 

In  consideration  of  the  available 
information,  there  is  no  reasonable 
possibility  that  an  order  concerning  the 
notification  and  remedy  of  a  safety- 
related  defect  based  on  the  petitioner's 
allegations  would  be  issued  at  the 
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conclusion  of  an  investigation. 
Therefore,  the  petition  has  been  denied. 

Authority:  49  U.S.C.  30162(a);  delegations 
of  authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  January  7,  1997. 

Michael  B.  Brownlee, 

Associate  Administrator  for  Safety 
Assurance. 

[FR  Doc.  97-706  Filed  1-17-97;  8:45  am) 

BILUNO  CODE  4910-69-P 


Surface  Transportation  Board 
[STB  Docket  No.  AB-474X] 

Old  Augusta  Railroad  Company— 
Whole-Line  Abandonment 
Exemption— in  Perry  County,  MS 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  The  Board,  under  49  U.S.C. 
10502,  exempts  from  the  recuirements 
of  49  U.S.C.  10903-04,  the 
abandonment  by  Old  Augusta  Railroad 
Company  of  its  entire  2.5-mile  rail  line 
located  between  milepost  0.0  at  Augu.sta 
and  milepost  2.5  at  New  Augusta,  in 
Perry  County.  MS.  subject  to  labor 
protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  February  20,  1997.  Petitions  to  stay 
must  be  filed  by  February  5,  1997  and 
petitions  to  reopen  must  be  filed  bv 
February  17,  1997. 

ADDRESSES:  Send  pleadings  referring  to 
STB  Docket  No.  AB-474X  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Surface  Transportation  Board,  1201 
Constitution  Avenue,  N.W., 
Washington.  DC  20423,  and  (2)  Eugenia 
Langan,  Shea  &  Gardner,  1800 
Massachusetts  Avenue,  N.W., 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 


SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  yvrite  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  Room  2229,  1201 
Constitution  Avenue,  N.W., 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

Decided:  Januar\-  6.  1997. 

By  the  Board.  Chairman  Morgan,  Vice 
Chairman  Owen,  and  Commissioner 
Simmons.  Commissioner  Simmons  did  not 
participate. 

Vernon  A.  Williams. 

Secretary; 

[FR  Doc.  97-1383  Filed  1-17-97;  845  am] 

BILUNG  CODE  4915-00-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authcritv  vested  in  me  bv  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359.  March  29.  1978), 
and  Delegation  Order  No.  85-5  of  lunc 
27,  1985  (50  FR  27393.  luly  2,  1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "The 
Victorians:  British  Painting  in  the  Reign 
of  Queen  Victoria,  1837-1901"  (See 
list  M.  imported  from  abroad  for  the 
temporar\'  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 


pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  1  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  National  Galler>'  of 
Art.  Washington,  DC  from  on  or  about 
Februan.'  16,  1997  to  May  11,  1997.  is 
in  the  national  interest.  Public  Notice  of 
this  determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  January  15.  1997. 
Wally  Stuart, 
Acting  General  Counsel. 
IFR  Doc.  97-1436  Filed  1-1--9:.  8.45  am) 

BtLUNG  CODE  SZ30-01-M 


U.S.  Advisory  Commission  on  PubJic 
Diplomacy  l^eeting 

AGENCY:  United  States  Information 
.Agency, 

ACTION:  Notice. 


'  A  copy  of  this  list  may  be  obtained  bv 
contacling  Jarquehne  H.  Caldwe!!.  Esq    Assistant 
General  Coun.*el.  at  202-619-6982,  and  the  address 
is  Room  700,  U.S.  Information  Agency   :)01  4t.'^. 
Street.  S.W..  Washington.  DC.  20547-0001 


SUMMARY:  A  meeting  of  the  U.S. 
.Advisor,-  Commission  on  Public 
Diplomacy  will  be  held  on  lanuarv  22 
in  Room  60C.  301  4th  Street.  S  W  '. 
Washington  DC.  from  11:00  am  to 
12:00  noon. 

The  Commission  will  participate  in  a 
di.scussion  with  members  of  the  Publir 
Diplomacy  Foundation  to  discuss  the 
Foundation's  role  and  information  age 
foreign  policy.  Representing  the 
Foundation  will  be  its  President  Barr\ 
Zorthian.  Leonard  Baldvga.  and  jacJt 
Harrod 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  call  Bett\  Hayes.  (202)  61t:>-4468. 
if  you  are  interested  in  attending  the 
meeting.  Space  is  limiited  and  entrance 
to  the  building  is  controlled. 

Dated   !anuar\-  14,  1997 
Rose  Royal. 

Management  Anahst.  Federal  Register 

Liaison 

iFR  Doc  97-1386  Filed  l-l"-97.  8  4S  am! 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  7.  10.  145, 173.  174,  181, 
191 

RIN  1515-nAB95 

Drawttack 

AGENCY:  Customs  Service,  Department 
of  the  Treasury 
ACTION:  Proposed  nde. 

SUMMARY:  This  document  proposes  to 
revise  the  Customs  Regulations 
regarding  drawback  The  document 
proposes  to  revise  the  regulations  to 
implement  the  extensive  and  significant 
changes  to  the  drawback  law  contained 
in  the  Customs  modernization  portion 
of  the  North  American  Free  Trade 
Agreement  Implementation  Act:  to 
change  some  administrative  procedures 
involving  manufacturing  and  unused 
merchandise  drawback,  for  the  purpose 
of  expediting  the  filing  and  processing 
of  drawback  claims  thereunder,  while 
maintaining  effective  Customs 
enforcement  and  control  over  the 
drawback  program;  and  to  generally 
simplify  and  improve  the  editorial 
clarity  of  the  regulations. 

DATE:  Comments  must  be  received  on  or 
before  March  24.  1997. 

ADDRESS:  Comments  (prvferablv  in 
triplicate)  must  be  submitted  to  U.S. 
Customs  Service.  ATTN:  Regulations 
Branch.  Franklin  Court.  1301 
Constitution  Avenue,  N\V.,  Washington. 
EXI  20229,  and  may  be  mspected  at  the 
Regulations  Branch,  1099  14th  Street, 
NW..  Suite  4000.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Operational  aspects:  Maryanne  Carney, 

Chief,  Drawback  and  Records  Branch. 

New  York,  (212-466^.575) 
Legal  aspects-  Paul  Hegland,  Office  of 

Regulations  and  Rulings.  (202-482- 

7040) 

SUPPLEMENTARY  INFORMATION: 
Background 

Drawback  is  a  refund  or  remission,  in 
whole  or  in  part,  of  a  Customs  duty, 
internal  revenue  tax.  or  fee  There  are  a 
number  of  different  kinds  of  drawback 
authorized  under  law.  including 
manufacturing  and  unused  merc:handise 
drawback.  The  statute  providing  for 
specific  types  of  drawback  is  19  U.S.C. 
ni3.  the  implementing  regulations  for 
which  are  contained  in  part  191, 
Customs  Regulations  (19  CFR  part  191). 

The  North  American  Free  Trade 
Agreement  Implementation  Act,  Pub.  L. 
103-182  (December  8,  1993). 


specifically  Title  VI  thereof,  popularly 
known  as  the  Customs  Modernization 
Act,  significantly  amended  certain 
Customs  laws.  In  particular,  section  632 
of  Title  VI  effected  extensive  and  major 
amendments  to  the  drawback  law,  19 
U.S.C.  1313.  Also,  section  622  of  Title 
VI  authorized  the  establishment  of  a 
"Drawback  Compliance  Program"  as 
well  as  specific  civil  monetary  penalties 
for  false  drawback  claims. 

Public  Law  103-182  also  approved 
and  implemented  the  North  American 
Free  Trade  Agreement  (NAFTA). 
Section  203  of  the  Public  Law  provides 
special  drawback  provisions  for  exports 
to  NAFTA  countries.  NAFTA  drawback 
is  separately  provided  for  in  part  181  of 
the  Customs  Regulations  (19  CFR  part 
181).  Drawback  and  other  duty-deferral 
programs  are  addressed  in  subpart  E  of 
part  181  General  drawback  provisions 
under  part  191  and  the  NAFTA 
drawback  regulations  in  part  181 
contain  substantial  differences  (e.g.,  the 
"lesser  of  calculation  versus  full 
drawback,  same  condition  versus 
unused  merchandise  drawback,  etc.) 
Separate  claims  are  required  for 
drawback  claims  governed  by  NAFTA 
(see  19  CFR  181.46  and  191.0a). 

Accordingly,  this  document  proposes 
regulatory  revisions  principally  to  part 
191  in  implementation  of  the  statutory' 
changes.  In  addition,  this  document 
proposes  to  generally  rearrange  and 
revise  part  191  largely  in  an  effort  to 
further  simplify  and  improve  the 
editorial  clarity  of  those  regulatory 
procedures  primarily  dealing  with  the 
manufacturing  and  unused  merchandise 
provisions,  these  being  the  most 
commonly  used  types  of  drawback 
Several  administrative  changes  are 
being  proposed  as  well  with  respect  to 
the  regulatory  procedures  governing 
these  provisions,  for  the  purpo.se  of 
expediting  the  filing  and  processing  of 
drawback  claims  thereunder,  while 
ensuring  that  Customs  has  the  necessary- 
enforcement  information  to  maintain 
effedive  administrative  oversight  over 
the  drawback  program.  Also,  minor 
conforming  changes  occasioned  by  the 
general  reorganization  of  part  191  are 
made  wnth  respect  to  other  parts  of  the 
Customs  Regulations  (19  CFR  parts  7, 
10.  145.  173,  174  and  181). 

Specifically,  with  regard  to  part  173, 
a  minor  change  is  proposed  wherebv  a 
party  requesting  the  reliquidation  of  a 
consumption  entry  pursuant  tu  19 
U.S.C.  1520(c)(1)  would  be  required  to 
state  whether  to  the  best  of  such  party's 
knowledge,  the  entry  is  the  subject  of  a 
drawback  claim,  or  whether  such  entry 
was  referenced  on  a  certificate  of 
delivery  or  a  certificate  of  manufacture 
and  delivery  and  thus  could  be  made 


the  subject  of  drawback.  Likewise,  a 
change  is  proposed  to  part  174  whereby 
a  party  filing  a  protest  must  state 
whether,  to  the  best  of  such  party's 
knowledge,  the  consumption  entry 
whosefliquidation  is  protested  is  the 
subject  of  a  drawback  claim,  or  whether 
it  was  referenced  on  a  certificate  of 
delivery  or  a  certificate  of  manufacture 
and  delivery  and  thus  could  be  the 
subject  of  a  drawback  claim.  A 
corresponding  change  is  also  proposed 
in  part  191,  whereby  a  drawback 
claimant  would  be  required  to  state 
whether,  to  the  best  of  such  claimant's 
knowledge,  any  consumption  entry 
identified  or  designated  as  a  basis  for 
drawback  is  either  under  protest  or  the 
subject  of  a  request  for  reliquidation  (19 
U.S.C.  1520(c)(1)).  In  this  regard,  when 
accelerated  payment  of  drawback  has 
been  paid  to  a  claimant  on  the  basis  of 
an  entry  of  imported  merchandise 
which  has  not  been  finally  liquidated, 
and  the  duties  on  the  import  entry  are 
increased  or  decreased  in  such  final 
liquidation,  drawback  must  be  increased 
or  reduced  accordingly  on  liquidation  of 
the  drawback  entry. 

Proposed  changes  to  part  191  other 
than  the  major  changes  described  below 
include  the  addition  of  new  definitions 
for  purposes  of  part  191  in  the  section 
listing  such  definitions.  New  definitions 
for  the  following  terms  are  set  forth  in 
the  proposed  regulations:  Certificate  of 
delivery;  Certificate  of  manufacture  and 
delivery;  Act:  Commercially 
interchangeable  merchandise; 
Designated  merchandise;  Destruction; 
Exported  article;  Exportation;  General 
manufacturing  drawback  ruling; 
Manufacture  or  production;  Possession; 
Relative  value;  Specific  manufacturing 
drawback  ruling;  and  Substituted 
merchandise.  Most  of  these  definitions 
incorporate  into  the  regulations  terms 
which  are  used  tor  drawback.  The 
definition  of  commercially 
interchangeable  merchandise  is 
necessary  because  of  the  change 
(described  elsewhere  in  this 
background)  from  fungibility  as  the 
standard  for  substitution  to  commercial 
interchangeability  in  the  former  same 
condition  substitution  drawback  law 
(now  unused  substitution  drawback 
law.  in  19  U.S.C.  1313(j)(2)).  Similarly, 
the  definition  of  possession  is  a^ded 
because  possession  of  the  exported 
merchandise  is  a  requirement  for 
drawback  under  section  1313(j)(2)  and 
because  the  statute  includes  defining 
language.  The  definition  of  exportation 
is  based  on  the  definition  of  that  term 
currently  in  19  CFR  101. l(k),  but  notice 
is  also  given  that  an  exportation  may  be 
deemed  to  have  occurred:  (1)  Under  the 
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Foreign  Trade  Zones  Act  (see  19  U.S.C. 
81c(a))  when  zone-restricted  status  is 
taken;  (2)  or  under  19  U.S.C.  1309,  if 
goods  subject  to  drawback  are  used  for 
certain  aircraft  or  vessel  supplies.  The 
definition  of  manufacture  or  production 
is  based  on  court  cases  and 
administrative  rulings  interpreting  that 
phrase  (see  Anheuser-Busch  Brewing 
Association  v.  The  United  States.  207 
U.S.  556  (1908);  United  States  v. 
International  Paint  Co.,  Inc.,  35  CCA 
87  (1948);  et  al.].  In  regard  to  the  latter 
case,  it  is  noted  that  a  manufacture  or 
production,  for  drawback  purposes, 
occurs  even  if  the  processing  operation 
does  not  change  the  general  use  for 
which  the  merchandise  may  be  used 
(e.g.,  as  paint)  but  does  change  the 
particular  use  for  which  the 
merchandise  may  be  used  (e.g.,  as  anti- 
fouhng  paint  designed  for  preventing 
marine  growth  on  the  bottom  of  ships). 

In  addition,  two  current  definitions, 
those  of  fungible  merchandise  and 
substitution  drawback,  are  modified.  In 
the  case  of  the  former,  the  modification 
makes  it  clear  that  the  definition  applies 
to  both  merchandise  and  articles,  but 
does  not  change  the  definition  of 
fungibility.  In  the  case  of  the  latter, 
instead  of  defining  substitution 
drawback  (referring  only  to  substitution 
manufacturing  drawback),  as  is 
currently  true,  the  definition  defines 
substituted  merchandise,  and  does  so 
for  purposes  of  each  of  the  subsections 
of  19  U.S.C.  1313  authorizing  such 
substitution. 

In  regard  to  the  definition  of 
fungibility,  for  drawback  purposes 
"merchandise"  is  that  which  is 
imported,  or  substituted  when 
substitution  is  permitted,  and  an 
"article"  is  that  which  is  manufactured 
or  produced,  as  provided  for  in  the 
drawback  law,  from  merchandise.  Also 
in  regard  to  the  definition  of  fungibility. 
although  the  standard  for  substitution 
under  unused  (formerly  same  condition) 
drawback  (19  U.S.C.  1313(j){2))  is  no 
longer  fungibility  (it  is  now  commercial 
interchangeability,  as  discussed  below), 
the  definition  of  fungibility  is  retained 
in  the  proposed  regulations  because 
fungibility  continues  to  be  a  significant 
concept  in  the  proposed  regulations 
(i.e.,  when  merchandise  or  articles  are 
identified  by  accounting  method:  see 
proposed  §  191.14).  The  definition  of 
fungibility  was  first  added  to  the 
Customs  drawback  regulations  for  this 
purpose  and  before  enactment  of  the 
substitution  provision  for  19  U.S.C. 
1313(j)(2)  (see  T.D.  83-212.  19  CFR 
191.2(1)). 

Also  related  to  definitions  for 
drawback  purposes,  the  current 
regulations  (§  191.3)  provide  that  duties 


subject  to  drawback  include  all  ordinary 
Customs  duties  and  marking  duties 
assessed  under  19  U.S.C.  1304(c).  It  is 
proposed  to  define  "ordinary  Customs 
duties",  as  used  in  this  provision,  to 
include  finally  liquidated  duties  paid  on 
an  entry,  or  withdrawal  from 
warehouse,  for  consumption  and 
estimated  duties  paid  on  such  an  entry 
or  warehouse,  provided  that  the 
application  and  waiver  currently 
provided  for  in  §  191.71  are  filed.  Also 
defined  as  such  "ordinar\'  Customs 
duties"  would  be  voluntary'  tenders  of 
the  unpaid  amount  of  lawful  ordinan.- 
Customs  duties  and  any  other  payment 
of  duties  related  to  an  entry,  or 
withdrawal  from  warehouse,  for 
consumption,  such  as  payment  of  a 
demand  for  duties  under  19  U.S.C. 
1592(d).  under  certain  enumerated 
conditions.  This  latter  proposed 
addition  to  the  definition  of  "ordinary 
Customs  duties"  is  consistent  with 
Customs  current  administrative  practice 
(see  Customs  Ser\'ice  Decision  85-50 
(1985)).  The  enumerated  conditions 
referred  to  are  that  liquidation  of  the 
import  entry  or  withdrawal  must  have 
become  final  prior  to  the  payment  to 
Customs,  that  the  payment  must  be 
specifically  identified  as  being  of  duties 
for  a  specific  entry  or  withdrawal,  and 
that  the  drawback  entry  in  which  the 
import  entry  or  withdrawal  is 
designated  may  not  itself  have  been 
finally  liquidated.  In  the  case  of 
voluntary  tenders  and  other  payments  of 
duty,  procedures  are  proposed  for  a 
written  request  and  waiver  by  the 
drawback  claimant  and  any  other  party 
responsible  for  the  other  payments  of 
duties  similar  to  the  current  procedures 
for  the  payment  of  drawback  on 
estimated  duties. 

Other  minor  proposed  changes  are 
that  a  named  officer  or  any  other 
individual  legally  authorized  to  bind  a 
corporation  may  sign  drawback 
documents,  instead  of  qnly  those  named 
officers.  This  is  consistent  with  current 
regulations  regarding  Customs  business 
(see  19  CFR  111.3;  see  also  19  U.S.C. 
1641(b)(1)).  Correspondingly,  the 
regulations  on  so-called  (in  the  current 
regulations)  general  or  specific 
"contracts"  are  proposed  to  be  changed 
so  that  only  the  names  of  the  persons 
who  are  authorized  by  regulation  to  sign 
drawback  documents  and  who  will  sign 
such  documents  are  listed. 

(In  regard  to  the  above-referenced 
general  or  specific  drawback 
"contracts",  as  discussed  in  detail 
below,  it  is  proposed  to  change  the 
terminology  for  these  procedures,  from 
"specific  drawback  contracts"  to 
"specific  manufacturing  drawback 
rulings"  and  from  "general  drawback 


contracts"  to  "general  manufacturing 
drawback  rulings"  and  to  set  out  the 
formats  for  applying  for  the  specific 
manufacturing  drawback  rulings,  and 
the  general  manufacturing  drawback 
rulings,  in  Appendices  to  part  191  of  the 
Customs  Regulations.  The  remainder  of 
the  background  to  this  document  uses 
the  proposed  new  terms  (i.e..  "specific 
manufacturing  drawback  ruling"  is  used 
instead  of  "specific  drawback  contract" 
and  "general  manufacturing  drawback 
ruling"  is  used  instead  of  "general 
drawback  contract").) 

Also  in  regard  to  general 
manufacturing  drawback  rulings,  it  is 
proposed  to  require  that  a  description  of 
the  merchandise  and  articles  covered  by 
the  ruling  be  submitted  with  the 
information  required  for  letters  of 
notification  of  intent  to  operate  under  a 
general  ruling,  unless  such  information 
is  specifically  provided  in  the  particular 
general  manufacturing  drawback  ruling. 
It  is  proposed  to  modify  the  regulations 
for  both  general  and  specific  rulings  for 
manufacturing  drawback  so  that, 
consistent  with  Customs  treatment  of 
corporations  for  drawback  purposes  (see 
Moberlv  v.  United  States.  4  Cust.  Ct.  91, 
CD,  294  (1940).  and  C.S.D.  89-12 
(1989)).  when  a  separately-incorporated 
subsidiary  of  a  parent  corporation  is 
engaged  in  manufacture  or  production 
for  drawback,  the  subsidiary  is  the 
proper  party  to  give  notice  of  its  intent 
to  operate  under,  or  apply  for.  the 
general  or  specific  ruling  and  cannot 
operate  under  any  ruling  issued  in  favor 
of  the  parent  corporation.  Finally,  in 
regard  to  general  and  specific  rulings  for 
manufacturing  drawback,  it  is  proposed 
to  provide  that  they  will  remain  in  effect 
indefinitely,  unless  no  drawback  claim 
or  certificate  of  manufacture  and 
delivery'  is  filed  under  the  ruling  for  a 
period  of  5  years.  If  no  such  drawback 
claim  or  certificate  is  filed  for  5  years, 
the  ruling  would  automatically 
terminate  following  the  publication  of  a 
notice  to  that  effect  in  the  Customs 
Bulletin.  Currently,  a  drawback 
"contract"  may  remain  in  effect  for  15 
years  unless  a  wTitten  request  is  filed  to 
renew  the  "contract".  This  change 
would  reduce  unnecessary  paperwork 
for  drawback  claimants  and  Customs. 

Also  among  changes  to  part  191  not 
listed  below  are  proposed  modifications 
to  the  subpart  of  part  191  regarding 
drawback  on  supplies  for  certain  vessels 
and  aircraft  (current  subpart  I;  proposed 
subpart  K).  It  is  proposed  to  add  to  the 
regulation  regarding  a  composite 
(monthly)  notice  of  lading  of  fuel  laden 
on  vessels  or  aircraft  as  supplies  that  the 
fuel  included  in  such  a  notice  includes 
fuel  laden  for  flights  or  voyages  between 
the  contiguous  U.S.  and  Hawaii.  Alaska. 
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or  any  U.S.  possessions,  consistent  with 
the  applicability  of  the  underlying 
statute  (19  U.S.C.  1309).  Alsc'consistent 
with  the  changes  to  the  Exporter's 
Summary  Procedure  (ESP)  {i.e..  to  make 
that  procedure  an  alternative,  instead  of 
a  privilege;  see  below)  and  an  April  17, 
1978,  administrative  ruling,  it  is 
proposed  to  modify  these  regulations  to 
make  it  clear  that  the  ESP  mav  be  used 
for  drawback  under  this  subpart  and 
that  if  the  ESP  is  used,  the  applicable 
requirements  must  be  complied  with. 

The  major  changes  to  part  191 
necessitated  by  statute  are  addressed 
below,  following  which  the  major 
administrative  changes  made  to  part  191 
are  outlined. 

Manufacturing  Drawback 

Under  the  direct  identification 
manufacturing  drawback  law,  19  U.S.C. 
1313(a),  upon  the  exportation  of  articles 
manufactured  or  produced  with  the  use 
of  imported,  duty-paid  merchandise, 
99%  of  the  duty  so  paid  mav  be 
refunded  as  drawback.  Under 
substitution  manufacturing  drawba'ck, 
19  U.S.C.  1313(b).  if  imported,  duty- 
paid  merchandise  and  any  other 
merchandise  (whether  imported  or 
domestic)  of  the  same  kind  and  quality 
are  used  in  the  manufacture  or 
production  of  articles,  then  upon  the 
exportation  of  such  articles.  99%  of  the 
duty  so  paid  on  the  imported 
merchandise  mav  be  refunded  as 
drawback,  notwithstanding  that  none  of 
the  exported  articles  was  manufactured 
with  the  imported  merchandise. 

Section  632  of  the  Customs 
Modernization  Act  (hereinafter  section 
632)  amended  section  1313  (a)  and  (b) 
to  permit  drawback  on  articles 
destroyed  under  Customs  supervision, 
in  lieu  of  being  exported.  In  addition,  it 
is  made  clear  that  for  drawback  to 
accrue,  the  articles  manufactured  or 
produced  cannot  be  used  in  the  United 
States  prior  to  their  exportation  or 
destruction. 

The  proposed  regulations  provide  for 
a  contract  between  the  principal  and 
agent  when  such  a  relationship  is 
claimed  to  exist  for  purposes  of 
substitution  manufacturing  drawback, 
The  person  who  asserts  that  it  is  the 
manufacturer  or  producer  by  virtue  of  a 
principal-agency  agreement  under  this 
section  must  establish  that  there  was  a 
contract  between  the  principal  and 
agent  specifying  the  items  in 
§191.9(c)(l)(i)  through  (vi).  The  person 
asserting  this  relationship  has  the 
burden  of  providing  satisfactory 
evidence  to  establish  the  above.  The 
question  of  the  existence  of  such  a 
contract  is  an  evidentiary  question.  Of 
course,  the  terms  of  a  written  contract 


are  always  easier  to  establish  than  those 
of  an  oral  contract. 

Principal-agency  principles,  in  the 
drawback  context,  are  used  for 
drawback  purposes  to  meet  the  "one 
manufacturer"  requirement  in  19  U.S.C. 
1313(b)  (i.e..  the  requirement  that  the 
imported  merchandise  and  the 
substituted  merchandise  must  be  used 
in  a  manufacture  or  production  by  the 
same  person).  With  the  use  of  principal- 
agency  principles  for  drawback,  the 
principal  in  such  a  relationship  is 
treated  as  the  manufacturer  or  producer 
when  the  agent  performs  that  function 
as  agent  of  the  principal.  The  principal 
does  not  com.plete  a  certificate  of 
delivery  for  merchandise  transferred  to 
the  agent  (because  the  principal,  in 
effect,  would  be  treated  as  transferring 
the  merchandise  to  it.self).  The  agent 
would  be  required  to  furnish  a 
certificate  of  manufacture  and  delivery 
for  the  manufactured  articles,  relating  to 
the  designated  or  substituted 
merchandise  and  identif>'ing  the  owner 
for  whom  the  processing  was  conducted 
[i.e..  to  document  the  manufacturing  or 
processing  operation).  Ht  wever,  such  a 
certificate  of  manufacture  and  delivery- 
would  not  assign  the  potential  drawback 
rights  to  the  principal  (because,  by 
virtue  of  the  relationship,  the  agent 
would  not  have  those  rights  to  transfer; 
the  rights  would  have  remained  in  the 
principal). 

Rejected  Merchandise  Drawback 

Section  632  also  amended  the  rejected 
merchandise  drawback  law,  19  U.S.C. 
1313(c).  Under  section  1313(c), 
drawback  is  allowable  upon  the 
exportation  of  mer{;handise  which  is 
found  not  to  conform  to  sample  or 
specifications,  or  which  is  shipped 
without  the  con.sent  of  the  consignee. 
Such  merchandise  previously  had  to  be 
returned  to  Customs  custody  prior  to 
exportation,  generally  within  90  days 
after  its  release  from  Government 
custody  unless  Customs  extended  this 
period. 

As  amended  by  section  632,  section 
1313(c)  extends  the  period  for  the  return 
of  merchandise  to  Customs  custody  to  3 
years,  permits  destruction  of  the 
merchandise  under  Customs 
supervision  in  lieu  of  exportation,  and 
allows  drawback  if  the  merchandise  is 
determined  to  have  been  defective  at  the 
time  of  its  importation  without 
reference  to  purchase  specifications  or 
samples. 

Unused  Merchandise  Drawback 

Formerly,  under  19  U.S.C.  1313(j)(l), 
drawback  was  allowable  on  the 
exportation,  or  destruction  under 
Customs  supervision,  of  imported 


merchandise  which  was  not  used  in  the 
United  States  before  exportation  or 
destruction,  and  which  was  in  the  same 
condition  at  the  time  of  exportation  or 
destruction  as  it  was  when  imported. 
Under  the  substitution  provision,  19 
U.S.C.  1313(j)(2),  a  similar  drawback 
was  allowable  if  other  (fungible) 
merchandise  was  instead  exported,  or 
destroyed  under  Customs  supervision, 
provided  that  before  exportation  or 
destruction,  the  fungible  merchandise 
was  not  used  in  the  United  States,  was 
in  the  possession  of  the  party  claiming 
drawback,  and  was  in  the  same 
condition  at  the  time  of  exportation  or 
destruction  as  was  the  imported 
merchandise  when  imported. 

Section  632  liberalized  these 
provisions  in  a  number  of  ways.  First, 
the  requirement  has  been  eliminated 
that  the  exported  or  destroyed 
merchandise  be  in  the  same  condition 
as  the  imported  merchandise  when 
imported.  Now  it  only  must  have  been 
unused.  For  example,  chemicals  which 
deteriorated  after  importation  are  not  in 
the  same  condition  as  the  imported 
merchandise  when  imported  and  were 
not  eligible  for  "same  condition" 
drawback.  Now  such  goods  would  be 
eligible  for  drawback  under  section 
1313(j)  as  "unused".  Second,  the 
provision  interpreting  the  restriction  on 
"use"  has  been  changed.  Formerly,  this 
provision  provided  that  the  performing 
of  certain  incidental  operations  on 
imported  or  substituted  merchandise 
which  did  not  amount  to  a  manufacture 
or  production  for  drawback  purposes 
was  not  a  "use".  The  new  provision 
provides  that  the  performing  of  any 
operations  or  combination  of  operations 
not  amounting  to  a  manufacture  or 
production  for  drawback  purposes  on 
the  imported  or  substituted 
merchandise  is  not  a  "use".  The  list  of 
examples  of  the  operations  involved 
was  expanded  to  include,  but  is  not 
limited  to:  testing,  cleaning,  repacking, 
inspecting,  sorting,  refurbishing, 
freezing,  blending,  repairing,  reworking, 
cutting,  slitting,  adjusting,  replacing 
components,  relabeling,  disassembling, 
and  unpacking,  provided  that  they  do 
not  amount  to  manufacture  or 
production  for  drawback  purposes. 

In  addition  to  the  foregoing,  a  number 
of  additional  statutory  changes  were 
made  by  section  632  with  respect  to  the 
substitution  provision,  19  U.S.C. 
1313(j)(2).  The  substituted  merchandise 
exported  or  destroyed  for  drawback 
need  no  longer  be  fungible 
(commercially  identical)  with  the 
imported  merchandise.  Instead  the 
imported  and  substituted  merchandise 
must  be  commercially  interchangeable. 
The  legislative  history  of  section  632 
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states  that  in  detennining  whether 
merchandise  is  "commercially 
interchangeable",  Customs  should 
consider,  but  not  be  limited  to,  such 
factors  as  Governmental  and  recognized 
industrial  standards,  part  numbers,  tariff 
classiHcation  and  values.  Such 
merchandise,  to  be  commercially 
interchangeable,  need  not  be 
interchangeable  in  all  situations. 

The  proposed  regulations  would 
require  a  determination  of  "commercial 
interchangeability"  for  all  claims  filed 
under  19  U.S.C.  1313())(2).  This 
determination  can  be  obtained  in  one  of 
three  ways:  (1)  A  formal  binding  ruling 
from  the  Entry  and  Carrier  Rulings 
Branch,  Office  of  Regulations  and 
Rulings,  (2)  a  nonbinding 
predetermination  request  sent  directly 
to  the  appropriate  drawback  office,  or 
(3)  submission  of  all  the  required 
documentation  necessary  to  make  a 
commercial  interchangeability 
determination  with  each  individual 
drawback  claim  filed.  The  details  for  the 
documentation  needed  are  outlined  in 
the  regulations.  In  the  interest  of 
administrative  efficiency  and  because 
commercial  interchangeability  is  no 
more  restrictive  than  fungibility,  all 
prior  unrevoked  rulings  finding 
merchandise  to  be  fungible  may 
continue  to  be  relied  upon  to  establish 
commercij^  interchangeability  and 
reapplicatibn  is  unnecessary  for  the 
same  merchandise. 

Moreover,  the  party  entitled  to  claim 
drawback  under  section  1313(j)(2),  as 
amended  by  section  632,  has  now  been 
more  precisely  defined.  Such  party  must 
either  be  the  importer  of  the  imported 
merchandise,  or  must  have  received, 
directly  or  indirectly,  from  the  importer 
the  imported  merchandise, 
commercially  interchangeable 
merchandise,  or  any  combination 
thereof.  Thus,  the  proposed  regulations 
allow  for  multiple  transfers  of  imported 
or  substituted  merchandise,  but  do  not 
permit  multiple  substitutions  (see  19 
U.S.C.  1313(j)(2)(C)(ii)).  Such  transfers 
must  be  documented  by  a  certificate  of 
delivery.  For  example,  it  would  be 
permissible  for  party  A  to  import 
merchandise,  transfer  to  party  B 
commercially  interchangeable 
merchandise  documented  by  a 
Certificate  of  Etelivery,  and  for  party  B 
to  transfer  the  commercially 
interchangeable  merchandise  to  party  C 
documented  by  a  Certificate  of  Etelivery. 
If  party  C  exports  the  merchandise,  then 
party  C  is  entitled  to  claim  drawback,  or 
to  assign  the  right  to  claim  drawback 
back  through  the  chain  of  possession. 
To  be  entitled  to  claim  drawback,  the 
claimant  must  have  been  in  possession 
of  the  specific  substituted  merchandise 


which  is  exported  or  destroyed  with 
drawback.  In  this  latter  respect,  the 
concept  of  possession  under  section 
1313())(2),  as  amended  by  section  632,  is 
further  elucidated,  to  expressly  include 
ownership  while  in  bailment,  in  leased 
facilities,  in  transit  to,  or  in  any  manner 
under  the  operational  control  of,  the 
party  claiming  drawback. 

Substitution  of  Finished  Petroleum 
Derivatives 

As  amended  by  section  632,  drawback 
is  payable  under  section  1313(p)  (19 
U.S.C.  1313(p)),  upon  the  timely 
exportation  of  an  article  which  is  of  the 
same  kind  and  quality  as  a  qualified 
article.  A  qualified  article  is  essentially 
either  an  imported,  duty-paid  article,  or 
a  manufactured  article  that  would  be 
eligible  for  drawback  under  19  U.S.C. 
1313  (a)  or  (b),  should  such  qualified 
article  itself  be  exported:  furthermore, 
the  qualified  article,  to  be  such,  must  be 
described  in  headings  2707,  2708.  2710- 
2715,  2901,  and  2902,  or  in  headings 
3901-3914  (to  the  extent  that  these 
latter  headings  apply  to  liquids,  pastes, 
powders,  granules  and  flakes),  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

Also,  for  drawback  to  accrue  under 
section  1313(p),  the  exporter  of  the 
exported  article  must  have  imported  the 
qualified  article  or  have  manufactured  it 
under  section  1313  (a)  or  (b):  or  have 
purchased  or  exchanged,  directly  or 
indirectly,  the  qualified  article  from  an 
importer,  or  from  a  refiner)'  or  facility 
which  produced  the  article  under 
section  1313  (a)  or  (b).  In  any  event,  the 
qualified  article  must  have  been 
manufactured,  imported,  or  acquired  by 
the  exporter  in  the  aforementioned 
manner,  in  a  quantity  at  least  as  great  as 
the  quantity  of  the  exported  article.  In 
addition,  the  exported  article  must  be 
exported  during  the  period  in  which  the 
qualified  article  is  manufactured  or 
produced  under  section  1313  (a)  or  (b), 
or  within  180  days  after  the  close  of 
such  period;  or  within  180  days  after  the 
date  of  entry  of  a  qualified  imported 
article. 

To  be  of  the  same  kind  and  quality  as 
the  qualified  article  (solely  for  the 
purpose  of  section  1313(p)),  the 
exported  article  must  fall  within  the 
same  8-digit  HTSUS  tariff  classification 
as,  or  be  commercially  interchangeable 
with,  the  qualified  article.  The 
drawback  payable  pursuemt  to  section 
1313(p)  is  99%  of  the  duty  attributable 
to  the  qualified  article  when  the 
qualified  article  is  a  manufactured 
article  that  would  be  eligible  for 
drawback  under  19  U.S.C.  1313  (a)  or  (b) 
and  100%  of  the  duty  attributable  to  the 
qualified  article  when  the  qualified 


article  is  an  imported,  duty-paid  article 
and  no  such  manufacture  or  production 
under  section  1313  (a)  or  (b)  is  involved 
(19  U.S.C.  1313(p)(4)). 

Packaging  Material 

Section  632  also  amended  19  U.S.C. 
1313(j)(4).  recodifying  this  provision  as 
19  U.S.C.  1313(q),'to  allow  drawback  on 
imported  material  used  to  package  or 
repackage  goods  that  are  exported  or 
destroyed  under  Customs  supervision 
and  are  eligible  for  drawback  under  the 
manufacturing,  rejected  or  unused 
merchandise  drawback  provisions  (19 
U.S.C.  1313  (a),  (b).  (c),  or  (j)).  Drawback 
is  payable  under  the  particular 
provision  to  which  the  packaged  goods 
themselves  are  subject.  The  duty  refund 
on  the  packaging  material  is.  of  course, 
based  on  the  particular  tariff  provision 
under  which  the  packaging  material 
itself  was  entered. 

Filing  Under  Wrong  Subsection 

Section  632  also  amended  the 
drawback  law  to  provide  that  if  a 
claimant  files  for  drawback  under  one 
provision  of  section  1313,  and  Customs 
believes  that  drawback  is  more  properly 
allowable  under  another  provision 
thereof,  the  claim  may  simply  be 
deemed  filed  under  such  other 
provision  and  processed  with  drawback 
accordingly. 

The  legislative  histor>'  to  this 
provision  makes  it  clear  that  this 
provision  is  not  intended  to  require 
Customs  to  investigate  all  alternatives  in 
addition  to  the  claimed  basis  before 
liquidating  a  drawback  claim  as 
presented.  That  is,  the  burden  of 
bringing  to  Customs  attention  the 
possible  applicability  of  the  alternative 
subsection  is  on  the  claimant,  not 
Customs.  Claimants  who  are  denied 
drawback  under  the  provision  claimed 
may  raise  alternative  claims  under 
another  provision  by  protest  under 
section  514  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1514)  (see  19  CFR 
part  174). 

Since  section  1313(r)(2)  specifically 
requires  that  the  claim  be  allowable 
under  such  other  subsection  (i.e..  not 
the  subsection  under  which  the  claim 
was  originally  filed),  the  requirements 
in  the  law  for  drawback  under  the  other 
subsection  must  be  met.  For  example,  if 
the  original  claim  is  under  subsection 
(a)  or  (b)  and  the  other  provision  is 
subsection  (j),  exportation  or  destruction 
would  have  to  be  within  3  years  of 
importation,  not  5  years;  if  the  original 
claim  was  under  subsection  (j)  and  the 
other  provision  was  subsection  (c),  the 
merchandise  would  have  to  be  timely 
returned  to  Customs  custody  for 
exportation  or  destruction.  These  are 
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statutory  requirements,  and  cannot  be 
waived. 

Successorship  Under  19  U.S.C.  1313  (b) 
and  (j)(2) 

Under  substitution  manufacturing 
drawback.  19  U.S.C.  1313(b),  the  party 
manufacturing  the  articles  on  which 
drawback  is  claimed  also  must  have 
used  in  manufacture  the  imported,  duty- 
paid  merchandise  which  forms  the  basis 
for  the  claim.  Similarly,  under  the 
substitution  unu.sed  merchandise 
provision,  19  U.S.C.  1313(jM2),  in 
pertinent  part,  the  drawback  claimant 
must  have  either  imported  the  duty-paid 
merchandi.se.  or  ret;eived  from  the 
importer  the  imported  merchandise, 
commercially  interchangeable 
merchandise,  or  anv  combination 
thereof  (in  addition  to  possessing  the 
exported  or  destroyed  merchandise  on 
which  drawback  is  claimed). 

Section  632  adds  a  new  provision, 
codified  as  19  U.S.C.  1313(s),  which, 
under  certain  conditions,  authorizes  a 
business  entity  (the  successor)  to  obtain 
the  pre-existing  drawback  rights. 
whether  vested  or  contingent,  of  another 
party  (the  predecessor)  in  the  course  of 
either  acquiring  all  or  substantially  all 
of  the  rights  and  liabilities  of  such  party, 
or  acquiring  the  assets  and  business 
interests  of  a  single  plajit,  division  or 
other  business  unit  of  such  party, 
provided,  in  the  case  of  the  latter,  that 
the  value  of  the  transferred  property 
(real  and  personal)  as  well  as 
intangibles,  exceeds  the  value  of  the 
drawback  rights 

As  a  result,  in  manufacturing 
drawback,  section  1313(b).  this  enables 
a  company  to  satisfy  the  "one 
manufacturer"'  requirement.  Dutv-paid 
merchandise  used  in  manufacture  bv 
the  predeces.sor  before  the  date  of 
acquisition  (the  succession)  mav  thus 
form  a  basis  for  drawback  on  articles 
manufactured  by  the  successor  after  the 
date  of  succession.  The  use  of  the  duty- 
paid  merchandise  by  the  predecessor  is 
imputed  to  the  successor. 

Likewise,  in  substitution  unused 
merchandise  drawback,  section 
1313(j){2),  under  the  general 
circumstances  outlined  above,  duty- 
paid  merchandise  imported  bv  the 
predecessor  before  the  date  of 
succession  may  form  a  basis  for 
drawback  on  exported  or  destroyed 
merchandise  possessed  by  the  successor 
af^er  the  date  of  succession.  The 
importation  of  the  duty-paid 
merchandise  is  implicitly  ascribed  to 
the  successor. 

Similarly,  commercially 
interchangeable  merchandise  received 
by  a  predecessor  before  the  date  of 
succession  (19  U.S.C  1313(s)(2)(B)) 


could  become  the  basis  for  drawback  on 
substituted  merchandise  received  by  the 
successor  after  the  date  of  succession. 

Agricultural  Products  Subject  to 
Drawback 

Section  404(e)(5)  of  the  Uruguay 
Round  Agreements  Act  (URAA)  (Pub.  L. 
103^65).  codified  as  19  U.S.C. 
1313(w)(l),  states  that  no  drawback 
shall  be  available  with  respect  to  an 
agricultural  product  subject  to  an  over- 
quota  rate  of  duty  established  under  a 
tariff-rate  quota,  except  pursuant  to  19 
U.S.C.  1313(j)(l)  (direct  identification 
unused  merchandise  drawback).  In 
addition,  section  422(d)  of  the  URAA, 
codified  as  19  U.S.C.  1313(w)(2), 
provides  that  drawback  shall  be 
available  under  19  U.S.C.  1313(a)  (direct 
identification  manufacturing)  on  any 
tobacco  recognized  as  an  agricultural 
product  that  is  subject  to  an  over-quota 
rate  of  duty  established  under  a  tariff- 
rate  quota. 

Because  this  statute  precludes  the 
availability  of  drawback  "with  respect" 
to  a  described  agricultural  product,  the 
proposed  regulations  provide  that  no 
drawback  will  be  available  when  either 
the  designated  imported  merchandise  or 
the  substituted  merchandise,  if 
substitution  drawback  is  claimed,  is 
such  an  agricultural  product. 
Additionally,  based  on  the  legislative 
history  to  this  provision  of  the  URAA, 
which  makes  it  clear  that  the  limitation 
on  drawback  applies  only  to 
merchandise  for  which  the  over-quota 
tariff  must  be  paid  {i.e..  only  that 
exceeding  the  quantity  provided  for  in 
the  tariff  rate  quota),  the  proposed 
regulations  make  clear  that  the 
restriction  applies  to  merchandise  or 
art.icles  to  which  the  over-quota  tariff 
rate  is  applicable. 

Major  Administrative  Changes 

The  proposed  revision  of  part  191  also 
presents  several  administrative  changes 
and  additions  to  the  regulatory 
procedures  principally  governing  the 
manufacturing  and  unused  merchandise 
provisions  (19  U.S.C.  1313  (a),  (b).  and 
(j)). 

Manufacturing  Drawback  "Contracts" 

Under  the  current  regulations, 
Customs  requires  manufacturers  or 
producers  of  articles  intended  for 
exportation  with  drawback  to  apply  for 
a  so-called  "specific  drawback  contract" 
(see  subpart  B  of  part  191)  or  a  so-called 
"general  drawback  contract"  (see 
subpart  D  of  part  191). 

In  the  case  of  the  former, 
manufacturers  or  producers  are 
currently  required  to  file  with  the 
appropriate  Customs  office  a  proposal 


describing  the  manufacturing  operation 
fully  and  the  method  of  compliance 
with  all  requirements  of  the  drawback 
law  and  regulations,  to  make  a 
statement  as  to  the  records  which  will 
be  maintained,  and  to  agree  to  follow 
the  methods  and  keep  records 
concerning  drawback  procedures. 
Currently.  Customs  makes  available 
sample  proposals  to  prospective 
drawback  applicants  who  request  them. 
Customs  reviews  proposals  submitted 
by  manufacturers  or  producers  and,  if 
the  proposals  comply  with  the  law  and 
regulations,  approves  the  proposals  by 
means  of  a  letter  of  approval  to  the 
applicant  and  publication  in  the 
Customs  Bulletin  of  a  synopsis  of  the 
approved  proposal. 

In  the  case  of  the  latter.  Cu.stoms 
currently  publishes  in  the  Customs 
Bulletin  an  offer  for  a  "general 
drawback  contract"  in  situations  where 
numerous  manufacturers  or  producers 
have  similar  operations  and  wish  to 
claim  drawback.  Any  manufacturer  or 
producer  who  can  comply  with  the 
terms  and  conditions  of  the  published 
offer  may  adhere  to  it  by  simply 
notifying  a  drawback  office  in  writing  of 
its  acceptance  and  providing  certain 
identifv'ing  information,  after  which  the 
appropriate  drawback  office 
acknowledges,  in  writing,  the  letter  of 
adherence. 

After  thorough  review  and 
consideration  of  these  procedures, 
changes  to  the  current  terminology  for 
these  procedures  are  proposed.  In  the 
case  of  "specific  drawback  contracts", 
what  actually  is  involved  is  the  request, 
by  a  prospective  drawback  claimant,  for 
a  ruling,  in  a  special  format  described 
by  Customs  in  the  "sample  proposals" 
referred  to  in  the  current  regulations. 
Customs  reviews  the  request  and.  if  it 
complies  with  the  law  and  regulations 
[e.g..  if  the  specifications  proposed  for 
same-kind-and-quality  substitution 
under  19  U.S.C.  1313fb)  meet  the 
requirements  for  such  substitution). 
Customs  grants  approval  of  the 
proposal.  This  is  basically  the  procedure 
under  which  administrative  rulings  are 
obtained  under  part  177  of  the  Customs 
Regulations,  with  the  addition  for 
drawback  of  the  special  format 
described  in  the  "sample  proposals". 
Accordingly,  it  is  proposed  to  substitute 
for  the  "specific  drawback  contracts" 
provided  for  in  the  current  regulations 
the  term  "specific  manufacturing 
drawback  rulings". 

As  is  true  in  tne  current  regulations, 
it  is  proposed  that  unless  operating 
under  a  general  manufacturing 
drawback  ruling  (currently,  a  "general 
drawback  contract";  see  discussion 
below),  each  manufacturer  or  producer 
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of  articles  intended  to  be  claimed  for 
drawback  will  be  required  to  apply  for 
a  speciRc  manufacturing  drawback 
ruling.  Sample  fonnats  for  applications 
(combined  application  under  19  U.S.C. 
1313(a)  and  (b);  application  under  19 
U.S.C.  1313(b):  application  under  19 
U.S.C.  1313(b)  for  petroleum  drawback 
(T.D.  84-49);  application  under  19 
U.S.C.  1313(d);  and  application  under 
19  U.S.C.  1313(g))  are  contained  in 
Appendix  B  of  proposed  part  191. 
Except  for  the  described  changes  to  the 
terminology  and  conforming  changes 
necessitated  by  the  proposed  changes  to 
the  regulations,  as  described  in  this 
document,  the  sample  formats  for 
applications  for  specific  manufacturing 
drawback  rulings  contained  in  appendix 
B  are  the  same  as  the  corresponding 
sample  "specific  drawback  contracts" 
currently  made  available  by  Customs  to 
persons  reque.sting  them. 

Also  as  is  currently  true  in  regard  to 
"specific  drawback  contracts",  it  is 
proposed  that  an  application  for  a 
specific  manufacturing  drawback  ruling 
be  submitted  to  Customs  Headquarters 
which  will  review  it  for  consistency 
with  the  law  and  regulations  and,  based 
upon  such  review,  approve  or 
disapprove  the  application.  If  approved, 
a  letter  of  approval  will  be  issued  to  the 
applicant  and  a  synopsis  of  the  ruling 
will  be  published  in  the  Customs 
Bulletin.  If  disapproved,  the  applicant 
will  be  promptly  notified,  with 
notification  of  the  specific  reason(s)  for 
disapproval.  A  disapproved  application 
may  be  resubmitted  with  modifications 
and/or  explanations  addressing  the 
reasons  given  for  disapproval,  or  the 
disapproval  may  be  appealed  to  another 
office  in  Customs  Headauarters. 

In  the  case  of  "general  drawback 
contracts",  what  actually  is  involved  is 
the  publication  by  Customs,  as  a 
Treasury  Decision,  of  the  requirements 
and  specific  interpretations  for  a 
particular  kind  of  operation  (for 
example,  certain  manufactures 
involving  orange  juice  (T.D.  85-110)  or 
steel  (T.D.  81-74)).  The  operation  is  one 
used  by  numerous  manufacturers  or 
producers.  A  manufacturer  or  producer 
using  one  of  these  operations  may, 
basically  merely  by  giving  Customs 
notice,  claim  drawback  using  the 
procedures  in  a  "general  drawback 
contract".  Thus,  these  procedures  are 
basically  a  publication  of  a  general 
ruling.  It  is  proposed  to  substitute  for 
the  "general  drawback  contracts" 
provided  for  in  the  current  regulations 
the  term  "general  manufacturing 
drawback  rulings". 

As  is  true  in  the  current  regulations, 
it  is  proposed  that  a  manufacturer  or 
producer  engaged  in  an  operation  that 


falls  within  a  published  general 
manufacturing  drawback  ruling  may 
submit  a  letter  of  notification  to  give 
Customs  notice  of  the  manufacturer's  or 
producer's  intent  to  operate  under  the 
general  ruling.  The  current  general 
rulings  (for  manufacturing  under  19 
U.S.C.  1313(a)  (T.D.s  81-234  and  83- 
123);  manufacturing  under  19  U.S.C. 
1313(b)  for  agents  (T.D.  81-181): 
manufacturing  under  19  U.S.C.  1313(b) 
for  orange  juice  (T.D.  85-110); 
manufacturing  under  19  U.S.C.  1313(b) 
for  steel  (T.D.  81-74);  manufacturing 
under  19  U.S.C.  1313(b)  for  refined 
sugar  (T.D.  81-92):  and  manufacturing 
undei  19  U.S.C.  1313(b)  for  raw  sugar 
(T.D.  83-59))  are  contained  in  Appendix 
A  of  proposed  part  191.  Customs 
proposes  to  update  this  Appendix 
whenever  new  general  manufacturing 
drawback  rulings  are  issued  or  any  such 
existing  T.D.s  are  revised.  Except  for  the 
described  changes  to  the  terminology 
and  conforming  changes  necessitated  by 
the  proposed  changes  to  the  regulations, 
as  described  in  this  document,  the 
general  manufacturing  drawback  rulings 
contained  in  Appendix  A  are  the  same 
as  the  corresponding  "general  drawback 
contracts"  published  in  the  existing 
referenced  Treasury  Decisions, 

Also  as  is  currently  true  in  regard  to 
"general  drawback  contracts  ',  the  letter 
of  notification  of  intent  to  operate  under 
a  general  ruling  will  be  submitted  to  the 
drawback  office  where  drawback  claims 
are  intended  to  be  filed,  and  will 
contain  certain  identifying  information. 
The  drawback  office  is  required  to 
acknowledge,  in  writing,  this  letter  of 
notification,  after  which  no  fiirther 
action  is  required  before  drawback 
claims  may  be  filed  on  the  basis  of  the 
general  manufacturing  drawback  ruling. 

These  required  procedures  [i.e.. 
notification  and  acknowledgement)  are 
intended  to  facilitate  Customs 
administrative  processing  of 
manufacturing  drawback  claims  to  be 
filed. 

Completion  of  Drawback  Claims 

In  order  to  better  ensure  consistency 
and  uniformity  of  practice,  the  section 
of  the  regulations  dealing  with  the 
completion  of  drawback  claims  has  been 
rewritten  to  clarify  what  documents 
constitute  a  complete  drawback  claim. 
The  claim  will  be  considered  to  be 
complete  if  all  the  required 
documentation  is  present  with  all  the 
basic  information  provided. 

In  regard  to  certificates  of 
manufacture  and  deliven,'.  which  are  a 
required  part  of  a  complete  claim  when 
the  claim  is  based  on  such  a  certificate, 
it  is  recognized  that  a  certificate  of 
manufacture  and  delivery  may  relate  to 


articles  which  are  the  subject  of  more 
than  one  drawback  claim.  In  such  an 
instance,  only  one  certificate  of 
manufacture  and  deliver)'  is  required 
and  the  proposed  regulations 
specifically  provide  that  certificates  of 
manufacture  and  delivery  applicable  to 
a  claim  must  be  filed  with  the  claim, 
unless  previously  filed  with  Customs  (if 
previously  filed,  the  certificates  must  be 
referenced  in  the  claim). 

In  cases  in  which  there  is  some  minor 
change  or  addition  needed,  such  as  a 
missing  signature,  numbers  added 
incorreclly,  information  placed  in  the 
uTong  part  of  ihe  form.  etc..  the  claim 
will  be  accepted  and  the  3-vear  time 
period  to  file  a  complete  drawback 
claim  after  the  date  of  exportation  will 
be  met  although  the  claim  must  be 
corrected.  However,  if  do<:umentation  is 
missing  or  the  claim  contains  major 
inaccuracies  and  inconsistencies,  the 
claim  will  be  rejected  and  returned  to 
the  claimant  for  correction.  The  claim 
will  not  be  considered  to  have  been  ac- 
cepted bv  Customs  and  the  3-year  time 
period  will  not  be  consid-ered  to  have 
been  met  by  the  filing  of  such  an 
incomplete  claim.  Proposed  rules  have 
also  been  included  to  allow  Customs  to 
require  claimants  to  restructure 
drawback  claims  in  order  to  improve 
administrative    fficiency.  as  long  as  the 
restructuring  is  not  shown  to  be 
impossible  or  impractical  for  the 
claimant. 

The  regulations  also  differentiate 
between  "perfecting"  and  "amending"  a 
claim  which  has  been  accepted.  The 
claim  is  "perfected"  when  the  claimant, 
in  response  to  a  request  from  Customs, 
makes  minor  changes  to  the  claim  or 
provides  documentation  in  support  of 
the  claim.  The  claim  is  "amended" 
when  a  major  change  must  be  made  to 
the  claim  such  as  the  designation  of  a 
different  import  entrv'  or  the  claiming  of 
a  different  export. 

Privileges 

The  proposed  regulation  establishes 
Waiver  of  Prior  Notice  to  Export  or 
Destroy  Unused  Merchandise  (VVPN) 
(§191.91)  and  Accelerated  Payment  (AP) 
(§191.92)  as  special  privileges  that  may 
be  requested  by  formal  application.  The 
Exporters'  Summarv'  Procedure  (ESP)  is 
no  longer  a  special  privilege  because  of 
the  changes  in  the  filing  requirements. 
ESP  is  now  available  to  all  claimants  as 
an  option  for  establishing  exportation. 
The  application  requirements  for 
privileges  are  designed  to  address  key 
internal  controls  identified  by  the 
Treasury'  Inspector  General  by  providing 
Customs:  (1)  Reasonable  assurance  of 
the  accuracy  of  drawback  claims,  and 
(2)  a  sufficient  basis  to  appropriately 
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verify  the  validity  of  drawback  claims. 
These  key  internal  controls  are 
applicable  when  the  issue  is  whether  to 
grant  a  privilege.  Claim  sufficiency 
would  be  determined  on  an  assessment 
of  past  facts. 

Customs  will  allow  claimants  or 
exporters  who  hold  existing  privileges 
to  continue  utilizing  these  privileges  for 
a  period  of  one  year  after  the  effective 
date  of  the  new  drawback  regulations. 
Those  who  want  to  continue  these 
privileges  must  reapply  prior  to  the 
conclusion  of  the  one-year  period  under 
the  requirements  of  the  new  regulations. 
Privileges  will  be  revoked  unless  the 
claimant  reapplies.  This  revocation 
would  apply  to  all  exportations 
subsequent  to  the  revocation. 

Claimants  may  continue  with  their 
privileges  once  the  new  application  has 
been  submitted  and  received  by 
Customs,  unless  Customs  denies  the 
new  application.  The  one-year  period 
provides  a  reasonable  opponunitv  for 
applicants  to  assemble  and  submit  the 
required  material 

Customs  will  act  on  the  application 
within  90  days  of  submission  or  notifv 
the  applicant  m  writing  regarding  the 
reasons  for  requiring  a  longer  time  for 
acting  on  the  application.  Customs 
objective  is  to  use  the  application 
process  as  an  opportunity  to  promote 
informed  compliance  in  the  drawback 
process. 

If  applications  for  privileges  are 
received  by  Customs  prior  to  the  date  of 
publication  (not  effective  date)  of  the 
final  rule  in  the  Federal  Register. 
Customs  will  process  these  applications 
based  on  the  current  drawback 
procedures  and  regulations  in  place. 
Claimants  must  understand  that  even 
though  the  applications  will  be 
processed  under  the  drawback 
regulations  and  procedures  in  place  at 
the  time  of  ref:eipt  of  the  applications. 
they  will  still  be  required  to  reapply  for 
these  privileges  within  one  year  from 
the  effective  date  of  the  new  drawback 
regulations.  Therefore,  Customs  would 
encourage  new  applicants  to  prepare 
their  applications  under  the  guidelines 
of  the  new  regulations. 

Notice  of  Intent  to  Export  or  Destroy 

Claimants  filing  a  claim  under  19 
U.S.C.  1313  (j)  or  (c)  must  notif>' 
Cu.stoms  prior  to  exportation  or 
destruction  (notice  of  destruction 
procedures  also  are  applicable  to 
drawback  under  19  U.S.C.  1313  (a)  and 
fbil.  This  notice  should  be  filed  at  the 
port  of  intended  examination  or 
destruction.  It  must  provide  the 
information  needed  by  Customs  to 
determine  if  the  merchandise  should  be 
examined.  Under  section  1313(c).  the 


merchandise  must  always  be  returned  to 
Customs  custody,  Customs  intends  to 
make  this  determination  in  an  expedited 
manner  and  it  will  notify  the  party 
designated  on  the  Notice  of  Intent  to 
Export  or  Destroy  of  its  decision.  It  is 
the  responsibility  of  the  filer  to  deliver 
the  goods  in  a  prompt  manner  once  the 
filer  receives  notice  of  Customs  decision 
to  examine  the  merchandise.  Customs 
will  work  with  the  claimant  if  a  problem 
arises  on  how  promptly  the 
merchandise  should  be  presented  to 
Customs,  but  it  should  be  done  as 
promptly  as  is  reasonably  possible. 

The  terms  "present",  "presented", 
and  "presentation",  as  used  in  proposed 
§  191.35  (c)  and  (d)  and  in  proposed 
§  191.91(c)(l){iv),  mean  the  actual 
transporting  of  the  merchandise  to  a 
location  where  Customs  can  examine  it. 
Such  transporting  of  the  merchandise, 
however,  is  to  take  place  onlv  after 
Customs  has  notified  the  exporter  or 
claimant  of  Customs  decision  to 
examine  the  merchandise. 

There  are  two  different  situations 
which  are  envisioned  here.  The  first  is 
a  situation  in  which  examination  takes 
place  at  the  premises  of  the  claimant  or 
exporter.  The  second  is  a  situation  in 
which  the  exporter  or  claimant 
transports  the  merchandise  to  a  Customs 
designated  location.  In  either  of  these 
situations,  arrangements  must  be  made 
mutually  between  Customs  and  the 
exporter  or  claimant. 

For  exports  that  occur  on  or  after  the 
effective  date  of  the  regulations,  a 
Notice  of  Intent  to  Export  or  Destroy 
must  be  filed  with  Customs,  unless  the 
exportation  is  covered  by  an  existing 
waiver  of  prior  notice.  For  destructions. 
a  Notice  of  Intent  to  Export  or  Destroy 
must  continue  to  be  filed  with  Customs 
in  all  cases. 

In  addition,  the  notice  of  exportation 
form  (Customs  Fonn  7511)  would  be 
eliminated,  and  the  drawback  entn,' 
forms  would  be  consolidated  into  one 
form  (Customs  Form  331).  Furthermore, 
a  new  form  would  be  devised  on  which 
a  party  would  give  advance  notice  of 
intent  to  export  or  destroy  merchandise 
or  articles  for  drawback  purposes. 

In  recognition  of  the  realities  of  the 
marketplace,  it  is  further  proposed  to 
reduce  the  time  frame  from  the  current 
period  of  5  working  days  to  2  working 
days  from  the  date  of  intended 
exportation,  within  which  prior  notice 
of  intent  to  export,  unless  waived,  must 
be  given  to  Customs  for  unused 
merchandise  drawback.  19  U.S.C. 
13131J).  A  new  Customs  form  (not  a 
drawback  entry  form)  will  be  devised  on 
which  prior  notice  would  be  given. 
Unless  the  claimant  should  be  advised 
by  Customs  to  the  contrary  during  this 


2-day  period,  the  subject  merchandise 
could  thereafter  be  exported  without 
delay.  A  drawback  entry  would  later  be 
filed  with  Customs. 

The  proposed  regulations  allow  a 
drawback  claim  to  be  filed  for  qualifying 
merchandise  which  has  been  destroyed 
under  Customs  supervision.  However,  if 
a  drawback  claimant  has  not  filed  the 
Notice  of  Intent  to  Export/Destroy  at 
least  7  working  days  prior  to  the 
intended  destruction  of  the 
merchandise,  the  Customs  Service  must 
reject  the  drawback  claim. 

Once  the  Notice  of  Intent  to  Export  or 
Destroy  has  been  filed,  the  Customs 
Service  has  four  working  days  to  advise 
the  party  filing  the  notice  as  to  whether 
Customs  will  witness  the  destruction.  If 
the  party  is  not  so  notified  within  four 
working  days,  the  merchandise  may  be 
destroyed  without  delay  and  the 
destruction  will  be  deemed  to  have 
occurred  under  Customs  supervision. 

Evidence  of  destruction  must  be 
included  with  the  drawback  claim. 

For  multiple  or  continuous  drawback 
destructions  other  prearranged 
procedures  may  be  developed  with  the 
applicable  drawback  office  to  foster 
administrative  efficiency. 

Retroactive  Waiver  of  Notice  of  Intent 
to  Export 

The  proposed  regulations  eliminate 
the  retroactive  waiver  practice  which 
was  reported  as  a  significant  internal 
control  weakness  by  the  Treasury 
Inspector  General.  However,  the 
proposed  regulations  allow  a  one-time 
opportunity  for  drawback  claims  under 
19  U.S.C.  1313(j)  on  merchandise  which 
a  party  exported  or  destroyed  without 
having  provided  Customs  with  prior 
notice.  This  was  included  to:  (1)  Provide 
a  reasonable  method  for  first  time 
claimants  or  exporters  who  were  not 
aware  of  the  requirement  for  prior 
notice  of  intent  to  export  to  obtain  such 
drawback;  and  (2)  make  potential 
claimants  aware  of  the  waiver  privilege 
and  how  to  apply  for  it. 

More  than  one  claim  may  be  included 
in  this  one-time  opportunity,  subject  to 
the  time  requirements  for  filing 
complete  claims  (three  years  from  the 
date  of  export).  This  would  enable 
claimants  to  file  for  unused 
merchandise  drawback  on  exportations 
which  occur  before  the  claimant  may 
have  known  of  the  requirement  for  prior 
notice  of  intent  to  export. 

Waiver  of  Notice  of  Intent  to  Export 

Claimants  and  exporters  may  apply 
for  a  waiver  of  the  requirement  (under 
proposed  §  191.35)  to  notify  Customs  of 
intent  to  export  unused  merchandise. 
The  proposed  regulations  require  that 
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applications  include  sufficient 
information  about  merchandise,  export 
activities  and  recordkeeping  to  provide 
Customs  reasonable  assurance  that 
merchandise  subject  to  drawback  claims 
will  be  unused  and  exported.  The 
information  will  also  give  Customs  a 
sufficient  basis  for  verifying  unused 
merchandise  drawback  claims. 

When  applying  for  the  waiver  or  the 
one-time  application  to  file  drawback 
claims  on  past  exports,  as  provided  for 
in  proposed  §  191.36  of  the  regulations, 
a  certification  by  the  claimant  is 
required.  The  claimant  must  certify  the 
ability  to  support  with  business, 
laboratory  or  inventory  records 
(prepared  in  the  ordinary  course  of 
business)  that  the  imported  and 
exported  or  substituted  merchandise  (as 
applicable)  was  not  used  in  the  United 
States  and,  if  substituted,  was 
commercially  interchangeable  with  the 
imported  merchandise.  The  certification 
must  also  state  that  documentary 
evidence  establishing  compliance  with 
all  other  applicable  drawback 
requirements  is  likewise  available.  What 
is  generally  referred  to  is  evidence 
(when  applicable): 

1.  Of  possession  of  the  substituted 
merchandise  within  statutory  time 
periods. 

2.  That  the  export  and  import 
transactions  upon  which  the  claim  is 
based  are  within  statutoni'  time  periods. 

3.  That  the  exportation  is  bonafide. 

4.  That  Certificates  of  Delivery,  when 
necessary,  are  in  the  possession  of  the 
claimant. 

5.  That  any  waivers  or  assignments 
from  one  party  to  another,  when 
necessary,  are  in  the  possession  of  the 
claimant. 

6.  That  any  facts  or  conditions  to 
complete  the  claim  can  be  supported, 
such  as  those  for  successorship. 

It  is  proposed  that  Customs  approval 
of  an  application  for  the  waiver  of  prior 
notice  privilege  would  be  conditioned 
from  the  outset  on  the  agency's  right  to 
immediately  stay  the  privilege  holder's 
operation  under  the  privilege,  for  a 
specified  reasonable  period,  should  the 
agency  desire  for  any  reason  to  examine 
the  merchandise  being  exported  with 
drawback  for  purposes  of  verification. 
This  key  proposed  limitation  on  the 
grant  of  approval  of  the  privilege  would 
not  be  an  adverse  action,  suspension,  or 
other  form  of  sanction  against  the 
privilege  or  privilege  holder.  Rather,  it 
is  a  proposed  restriction  on  the  grant  of 
the  privilege  itself.  See,  e.g..  Atlantic 
Richfield  Co.  v.  United  States.  774  F.2d 
1193,  1201  (D,C.  Cir.  1985).  The 
Customs  Service  believes  this  limited 
privilege  structure  would  best  protect 
the  revenue  and  the  public  interest  in 


sound  administration  of  the  drawback 
program.  Accordingly,  the  agency 
proposes  to  provide  the  privilege  holder 
a  letter  notifying  it  of  any  stav. 
specifying  the  reason(s)  therefor,  and 
the  period  in  which  the  stav  will  remain 
in  effect.  The  stay  would  expire  at  the 
end  of  the  period  specified  in  the 
agency's  letter,  or  such  earlier  date  as 
the  agency  notifies  the  privilege  holder 
in  writing  that  the  reason  for  the  stay 
has  been  satisfied.  After  the  stay  is 
lifted,  operation  under  the  privilege 
could  resume.  The  mere  lifting  of  a  stav 
is  not  tantamount  to  a  certification  of 
compliance;  it  simply  reactivates  the 
agency's  predictive  judgment  in 
granting  the  privilege  in  the  first  place. 

Accelerated  Payment  of  Drawback 

As  is  true  under  the  current 
regulations,  accelerated  [i.e..  before 
liquidation)  payment  of  drawback 
claims  is  available  for  drawback  claims 
under  the  manufacturing,  rejeaed,  or 
unused  merchandise  law.  as  well  as 
claims  under  the  law  for  substitution  of 
finished  petroleum  derivatives.  The 
proposed  regulations  require  that 
applications  for  this  privilege  include 
sufficient  information  about  the 
applicant  and  its  drawback  program, 
including  specific  information  about  the 
bond  coverage  that  the  applicant 
intends  to  use  to  cover  accelerated 
payment  of  drawback,  to  provide 
Custon.s  reasonable  assurance  against 
losses  to  the  revenue  when  accelerated 
payments  of  drawback  are  made.  The 
proposed  regulations  also  require  a 
certification  by  the  applicant  that  all 
applicable  statutory  and  reguiator\' 
requirements  for  drawback  will  be  met 
and  a  description  (with  sample 
documents)  of  how  the  applicant  will 
ensure  compliance  with  these 
requirements.  The  detail  required  in  this 
description  will  vary,  depending  on  the 
size  and  complexity  of  the  applicant's 
accelerated  drawback  program.  To  assist 
applicants.  Customs  will  make  available 
a  sample  format  for  requests  for 
accelerated  payment  of  drawback. 

It  is  proposed  that  Customs  would 
review  and  verify  the  information 
submitted  in  and  with  the  application 
and,  based  on  that  information  (and  anv 
additional  information  relating  to  the 
application  requested  by  Customs),  and 
the  applicant's  record  of  transactions 
with  Customs.  Customs  would  approve 
or  deny  the  application.  Criteria  for 
Customs  action,  including  the  presence 
or  absence  of  unresolved  Customs 
charges,  the  accuracy  of  the  claimant's 
past  claims,  and  whether  any  previously 
approved  drawback  pri\'ilege  was 
revoked  or  suspended,  are  specifically 
set  forth  in  the  proposea  regulation. 


If  an  applicant  is  approved  for 
accelerated  payment  of  drawback,  the 
applicant  would  be  required  to  furnish 
a  properly  execited  bond  in  an  amount 
sufficient  to  cover  the  estimated  amount 
of  drawback  to  be  claimed  during  the 
term  of  the  bond,  subject  to  increase  if 
the  amount  of  the  bond  is  e.xceeded. 
Drawback  claims  for  which  accelerated 
payment  of  drawback  was  requested  and 
approved  would  be  certified  for 
payment  withir  3  weeks  after  filing,  if 
a  component  f  r  electronic  filing  of 
drawback  claims,  records,  or  entries 
which  has  been  implemented  under  the 
National  Customs  Automation  Program 
(NCAP)  (19  U.S.C.  1411-1414)  is  used, 
and  within  3  months  after  filing 
otherwise.  In  regard  to  electronic  filing 
of  drawback  claims,  currently 
procedures  exist  for  electronic  filing  of 
certain  "coding  sheet"  data  as  a  part  of 
drawback  claims.  The  agency  is  working 
on  the  development  of  the  drawback 
components  under  NCAP.  in  accordance 
with  its  responsibilities  under  the  cited 
statutor)'  provisions.  It  is  anticipated 
that  by  the  effective  date  of  a  Final  Rule, 
a  component  fr   electronic  filing  under 
NCAP  will  have  been  properly 
implemented  so  that  participants  will  be 
able  to  take  ad  ontage  of  the  3-week 
time  period  in  the  proposed  regulations. 

As  is  true  of  waiver  of  prior  notice 
(see  above),  approval  of  the  accelerated 
payment  drawback  privilege  would  be 
conditioned  from  the  outset  on  the 
agency's  right  to  immediately  stay 
operation  of  that  privilege,  for  a 
specified  reasonable  period,  should  the 
agency  desire  fo'  iny  reason  to  examine 
compliance  with  the  drawback  law  and 
regulations  for  purposes  of  verification. 
Claims  filed  in  the  absence  of  a 
privilege,  or  dunng  the  effect  of  a  stav. 
would  be  paid  in  the  normal  manner — 
upon  liquidation  of  the  associated 
drawback  entr\'(ies)  However,  if  an 
accelerated  payn    nt  privilege  is 
granted,  or  reactivated  after  a  stay, 
payment  could  proceed  according  to 
such  privilege  notwithstanding  that  the 
claim  was  filed  in  absence  of  such 
privilege  or  during  a  stay. 

Harmonized  Tariff  Schedule  or 
Schedule  B  Numbers 

A  fundamental  requirement  for 
drawback  is  that  there  be  a  duty-paid 
importation  and  an  exportation  and  that 
the  claimant  have  evidence  to  prove 
each.  Under  the  laws  and  regulations 
governing  dutiabi'  entries  for 
consumption  (set  19  U.S.C.  1484.  1498 
and  19  CFR  parts  141.  142.  and  143).  the 
tariff  classification  is  required  from  the 
importer  of  record  of  the  merchandise. 
Such  tariff  classification  is  required  to 
be  shown  on  the  entr\'  summary  and 


3090 


Federal  Register  /  Vol.  62,  No.  13  /  Tuesday,  January  21.  1997  /  Proposed  Rules 


other  documentation,  including  the 
invoice  for  the  merchandise  (19  CFR 
141.61(e).  19  CFR  141.90(b)).  Under  19 
CFR  141.61(e).  the  statistical  reportmg 
number  required  bv  the  General 
Statistical  Notes  (GSN's)  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  (10-digit 
number,  see  GSN  3).  is  required  to  be 
shown  on  the  entr\'  summar}'  and  other 
entry  documentation.  These  documents 
(i.e..  entry  summaries  and  other  entry 
documentation,  such  as  invoices) 
comprise  evidence  which  is  used  to 
establish  duty-paid  importation  of 
imported  merchandise  for  drawback 
purposes. 

Tne  correct  commodity  number  from 
Schedule  B,  Statistical  Classification  of 
Domestic  and  Foreign  Commodities 
Exported  from  the  United  States,  is 
required  by  the  Census  Bureau  to  be 
provided  for  exported  merchandise. 
This  Schedule  B  commodity  number  is 
required  to  be  entered  in  the  space 
provided  on  the  Shipper's  Export 
Declaration  (SED)  form  (15  CFR  30.7(1)) 
(for  most  exports  to  Canada,  no  SED  is 
required  (see  15  CFR  30.58;  see  also 
Department  of  Commerce  Final  Rule 
published  in  the  Federal  Rgister  on 
November  30.  1990  (55  FR  49613))). 
Under  GSN  5  of  the  HTSUS.  as  well  as 
in  the  "Notice  to  Exporters'  following 
GSN  5  of  the  HTSUS,  the  HTSUS 
statistical  reporting  numbers  referred  to 
in  the  preceding  paragraph  mav.  with 
certain  exceptions,  be  substituted  on  the 
SED  in  place  of  comparable  Schedule  B 
numbers.  The  SED,  with  other 
documentation,  comprises  evidence 
which  is  used  to  establish  exportation 
for  drawback  purposes. 

In  regard  to  imports,  tho  proposed 
regulations  would  require  claimants  to 
provide  on  all  drawback  claims  they 
submit  the  HTSUS  number,  to  the  six- 
digit  level,  for  the  designated  imported 
merchandise.  When  such  claimants  are 
importers  of  record,  the  HTSUS  number 
would  be  provided  from  the  t'ntry 
summary(s)  and  other  entrv' 
documentation  under  which  the 
merchandise  originally  entered  the 
country-.  When  such  claimants  are  not 
importers  of  record  (and  thus  would 
have  received  a  Certificate  of  Delivery  or 
a  Certificate  of  Manufacture  and 
Delivery  for  the  imported  merchandise 
(or  substituted  merchandise  in  certain 
r^ses;  see  below)),  the  HTSUS  number 
would  be  provided  from  such  Certificate 
(see  below). 

Also  in  regard  to  imports,  the 
proposed  regulations  would  require 
importers  of  record  and  any  other 
party(ies)  preparing  Certific:atei,  of 
Delivery  and  Certificates  of  Manufacture 
and  Delivery  to  provide  the  HTSUS 


number  for  the  imported  merchandise, 
to  the  six-digit  level,  on  such 
Certificates.  Any  intermediate  party(ies) 
receiving  merchandise  on  a  Certificate 
of  Deliver)'  would  be  required  to 
transfer  if  to  another  partv  using  such  a 
Certificate.  If  the  party  preparing  the 
Certificates  is  the  importer  of  record,  the 
HTSUS  number  would  be  from  the  entry 
summar\'(s)  and  other  entrv 
documentation  under  which  the 
merchandise  originally  entered  the 
country.  If  the  party  preparing  the 
Certificates  is  another  party  (e.g..  an 
intermediate  party),  the  HTSUS  number 
would  be  from  the  Certificate  on  which 
that  party  received  the  merchandise, 
and  thus  ultimately  be  derived  from  the 
entry  summarv'(s)  and  other  entry 
documentation. 

The  requirement  for  the  HTSUS 
number  on  the  Certificates  of  Deliverv 
and  Certificates  of  Manufacture  and 
Delivery  is  necessary  because,  under  the 
proposed  regulations,  these  Certificates 
would  no  longer  be  part  of  the  drawback 
entrv'  form,  as  is  currently  true.  In  the 
case  of  Certificates  of  Delivery,  those 
Certificates  will  not  be  filed  with  a 
claim;  they  will  be  required  to  be  in  the 
possession  of  the  claimant  at  the  time 
that  a  claim  is  filed.  Therefore,  for 
Certificates  of  Deiiverv',  the  HTSUS 
number  must  be  on  both  the  Certificates 
and  the  claim  (so  that  the  claim  preparer 
can  derive  the  HTSUS  number, 
ultimately,  from  the  entry  sumniary(s) 
and  other  entry  documentation  and  so 
that  that  HTSUS  number  is  on  the 
drawback  claim  filed  with  Customs).  In 
the  case  of  Certificates  of  Manufacture 
and  Delivery,  such  Certificates  are 
required  to  be  filed  with  a  claim  or  to 
have  been  previously  filed  with 
Customs  and  are  necessary  parts  of  a 
complete  claim.  Therefore,  providing 
the  HTSUS  number  on  the  Certificates, 
if  a  claim  is  based  on  such  certificates, 
satisfies  the  requirement  for  providing 
the  HTSUS  number  on  the  claim  (i.e..  if 
a  claim  is  based  on  Certificate(s)  of 
Manufacture  and  Delivery  filed  with  the 
claim  or  previously  filed  with  Customs, 
the  HTSUS  number  need  only  be  on  the 
Certificate(s)  and  not  the  drawback 
entry  form). 

In  addition,  in  the  case  of  the  transfer 
of  merchandise  substituted  for  the 
imported  merchandise  under  19  U.S.C. 
1313(i)(2)  or  19  U.S.C.  1313(p).  the 
proposed  regulations  would  require  the 
claim  and  any  Certificate  of  Deliverv  or 
Certificate  of  Manufacture  and  Delivery 
(see  above)  to  bear  the  tariff  numbers,  to 
the  six-digit  level,  for  the  substituted 
merchandise.  This  additional 
information  proposed  to  be  required  for 
substituted  merchandise  is  necessary  to 
establish  compliance  with  the  drawback 


statute  [i.e.,  either  as  one  of  the  criteria 
to  establish  commercial 
interchangeability  for  purposes  of 
section  1313(j)(2),  see  House  Report  No. 
103-361,  supra,  page  131,  and  Senate 
Report  No,  103-189.  supra,  page  83.  or 
to  establish  same  kind  and  quality  for 
purposes  of  section  1313(p).  per  the 
explicit  language  in  that  subsection 
itself). 

In  regard  to  exports,  the  proposed 
regulations  would  require  all  drawback 
claimants  to  provide  on  all  drawback 
claims  they  submit  the  Schedule  B 
numbers,  or  HTSUS  numbers 
substituted  therefor,  for  the  exported 
merchandise  or  articles  upon  which  the 
claims  are  based.  These  numbers  would 
be  provided  from  the  SED(s)  for  such 
exported  merchandise  or  articles,  when 
an  SED  is  required.  If  no  SED  is  required 
(e.g..  for  certain  exports  to  Canada  (15 
CFR  30.58)),  the  claimant  is  required  to 
provide  the  Schedule  F  commodity 
number(s)  or  HTSUS  number(s),  to  the 
6-digit  level,  that  the  exporter  would 
have  set  forth  on  the  SED,  but  for  the 
exemption  from  the  requirement  for  an 
SED. 

Consistent  with  the  stated  intent  of 
both  the  House  Committee  on  Ways  and 
Means  and  the  Senate  Committee  on 
Finance,  although  the  amended 
drawback  law  will  allow  claimants  to 
make  greater  use  of  drawback.  Customs 
will  be  able  to  ensure  greater 
compliance  through  the  use  of  enhanced 
penalty  and  automated  drawback 
selectively  programs  authorized 
elsewhere  in  the  NAFTA 
Implementation  Act  (see  19  U.S.C. 
1593a.  and  its  legislative  history  in 
House  Report  No.  103-361.  supra,  page 
130.  and  Senate  Report  No.  103-189. 
supra,  page  81).  Customs  intends  the 
above-described  proposed  requirements, 
incorporating  already  required  HTSUS 
and  Schedule  B  commodity  numbers 
into  the  drawback  claim  itself,  to 
directly  serve  those  specified  means  for 
achieving  greater  compliance.  More 
generally,  the  above-described  proposed 
requirements  also  serve  the  basic 
automation  goals  behind  Title  VI 
(Customs  Modernization)  of  the  NAFTA 
Implementation  Act,  These  proposed 
requirements  will  result  in  numerical 
descriptions  of  merchandise  or  articles 
instead  of  narrative  descriptions,  which 
are  far  more  amenable  to  electronic 
processing  and  automation.  That  is, 
since  HTSUS  and  commodity  numbers 
are  the  basic  terms  of  reference  for 
imports  and  exports  of  merchandise, 
inclusion  of  this  information  in 
drawback  claims  is  necessary  for 
Customs  to  be  able  to  offer  the  enhanced 
electronic  processing,  uniformity,  and 
automation  Congress  intended  (see, 
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House  Report  No.  103-361,  supra,  pages 
106-107:  Senate  Report  No.  103-189, 
supra,  pages  63-64). 

For  imports,  the  proposed 
requirement  will  go  into  effect  for 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the 
regulations.  For  exports,  the  proposed 
requirement  will  go  into  effect  for 
exported  merchandise  or  articles 
exported  one  year  after  the  effective  date 
of  the  regulations. 

Procedtires  to  Evidence  Exportation 

It  is  the  obligation  of  the  claimant  to 
have  adequate  evidence  of  export  to 
support  his  drawback  claim.  There  may 
be  cases  where  the  consignee  shown  on 
the  bill  of  lading  is  not  the  ultimate 
consignee,  or  where,  to  retain 
commercial  confidentiality,  the  identity 
of  the  ultimate  consignee  is  not  known 
to  the  claimant.  The  "current  practice  in 
such  a  situation  is  for  the  exporter  to 
either  cut  out  or  blank  out  the  name  of 
the  ultimate  consignee  from  the  proof  of 
export  submitted  to  the  claimant. 

As  noted  above  in  this  background, 
under  "Privileges",  the  Exporter's 
Summary  Procedure  (ESP)  would  no 
longer  be  a  special  privilege,  but  would 
be  available  to  all  claimants  as  an  option 
for  establishing  exportation.  It  is 
proposed  to  revise  the  current  subpart 
regarding  evidence  of  exportation 
(subpart  E)  accordingly.  That  is,  the 
proposed  regulations  would  list  the 
alternative  procedures  for  establishing 
exportation  (actual  evidence  of 
exportation,  export- summary,  certified 
export  invoice  for  mail  shipments, 
notice  of  lading  for  supplies  for  certain 
vessels  or  aircraft,  and  notice  of  transfer 
for  articles  manufactured  or  produced  in 
the  United  States  which  are  transferred 
to  a  foreign  trade  zone).  The  actual 
evidence  of  exportation  alternative  is 
modified  to  make  it  clear  that  the 
documentary  evidence  listed  therein 
consists  of  originals  of  the  listed 
documents,  or  certified  copies  thereof 
(the  current  regulations  omit  the  word 
"original").  In  addition,  the 
"Chronological  Summary'  of  Exports", 
provided  for  in  the  ESP  regulations,  is 
proposed  to  be  simplified  to  list  only 
necessary  information  (date  of  export, 
unique  export  identifier  (explained  in  a 
footnote)  description,  net  quantity. 
Schedule  B  number  or  HTSUS  number 
(see  discussion  of  Harmonized  Tariff 
Schedule  or  Schedule  B  Numbers  in  this 
background),  and  destination). 

Selectivity 

The  U.S.  Customs  Service  has  had  an 
electronic  selectivity  program  in 
operation  for  its  National  Drawback 


Program  since  1994.  The  present  system 
is  a  random  statistical  sampling  whose 
methodology'  is  based  on  the  drawback 
claimant  s  overaU  history  with  Customs. 
This  selectivity  system  will  be  further 
expanded  in  late  1996  to  become  a  two- 
tier  system  whereby  rules  and  criteria 
elements  such  as  tariff  classification 
numbers  of  the  subject  merchandise  and 
articles,  import  and  export  locations, 
etc.,  would  be  used  to  evaluate  risk  and 
designate  the  level  of  Customs  review  of 
the  claim.  After  this  initial  review,  a 
random  statistical  targeting  based  on  the 
claimant  and  the  claimant's  overall 
history  with  Customs  would  also  be  run 
(see  Item  4  under  discussion  of 
liquidation,  below). 

Drawback  Compliance  Program 

The  drawback  compliance  program  is 
designed  to  allow  Customs  to  review 
claims  in  a  post  audit  mode  on  an 
account  basis  rather  than  transaction  by 
transaction.  Any  person,  corporation  or 
business  may  be  certified  as  a 
participant  in  the  drawback  compliance 
program.  Under  19  U.S.C.  1593a(e) 
claimants  and  other  parties  in  interest 
may  participate.  A  "party"  is  considered 
to  include  any  person  or  company  who 
is  involved  in  providing  data  on  which 
a  drawback  claim  may  be  based  or  who 
is  the  drawback  claimant.  This  would 
include  importers,  intermediary  parties 
and  drawback  claimants.  Therefore,  any 
party  that  provides  information  or 
documentation  to  one  who  intends  to 
file  a  drawback  claim  is  encouraged  to 
participate  in  the  drawback  compliance 
program. 

Customs  will  be  publishing  another 
regulatory  package  in  the  Federal 
Register  concerning  penalties.  That 
package,  which  will  be  subject  to  public 
comment,  will  set  forth  mitigation 
guidelines. 

IrTevaluating  a  drawback  compliance 
application  package.  Customs  will 
consider  the  following  factors; 

— Size  of  the  company; 

— Nature  of  the  business; 

— Type  of  drawback  claims  being 
filed;  ■ 

— Number  of  claims  being  filed. 

In  addition,  depending  on  the 
complexity  of  the  applicant's  actual 
drawback  program.  Customs  may 
request  additional  information  or  details 
before  making  its  decision. 

It  is  anticipated  that  the  initial 
number  of  requests  will  make  it  difficult 
to  approve  applicants  within  a  specified 
time  period. 

For  corporations  that  have  various 
business  units  and  divisions,  are 
decentralized  or  use  several  brokers  to 
administer  all  or  part  of  their  drawback 
program,  each  entity  may  apply 


separately  for  the  drawback  compliance 

program. 

Identification  By  Accounting  Methods 

For  those  situ;  iions  in  which  the 
statute  does  not  allow  substitution  of 
merchandise  or  articles  (see  above),  and 
in  which  a  company  is  not  able  to 
specifically  identify  merchandise  or 
articles  (e.g..  by  serial  number), 
accounting  methods  may  be  used  to 
determine  the  idf   tity  thereof.  Such 
identification  mav  be  made  on  the  basis 
of  a  company's  records,  rather  than  on 
the  basis  of  the  actual  physical 
movement  of  the  inventory.  Previous 
regulations  and  rulings  required  that 
merchandise  or  articles  be  commingled 
in  the  same  inventory  location  in  order 
for  a  company  to  use  an  accounting 
method  to  identify  the  merchandise  or 
articles.  The  proposed  regulations 
clarify  that  such  commingling  is 
allowed,  but  not  mandated,  and  that  a 
company's  records  will  be  the 
determining  factor  in  the  employment  of 
an  accounting  method. 

Four  accounting  methods  are 
approved  for  use  m  the  proposed 
revision  of  part  191:  first-in,  first-out 
(FIFO),  last-in.  first-out  (UFO),  low-to- 
high,  and  weighted  average.  Provision  is 
also  made  for  Customs  to  approve  either 
a  modification  of  one  of  these  methods, 
or  a  different  method.  These  proposed 
regulations  reflect  Customs  position  that 
a  properly  established  turn-over  period 
may  be  used  to  establish  timely  use  m 
manufacture  or  production  of  the 
imported  designated  and  other 
(substituted)  merchandi.se  under  19 
use.  1313(b),  and  the  manufacture  or 
production  of  the  finished  articles  under 
19  U.S.C.  1313  (a)  and  (b).  These 
proposed  regulations  also  incorporate 
the  criteria  set  forth  in  T.D.  95-61.  60 
FR  40995  (August  11,  1995).  and  aff 
designed  to  provide  a  greater  degree  of 
predictability  in  the  accounting 
methods  that  may  l)e  approved  for 
drawback  purposes. 

Recordkeeping 

Records  are  reruired  to  be  kept  to 
establish  compliance  with  the 
requirements  in  the  drawback  lav\  and 
the  regulations  issued  under  that  law. 
Individual  records  are  identified  and 
described  in  the  proposed  revision  of 
part  191  at  the  point  where  the 
requirements  underlying  those  records 
are  found. 

Records  supporting  the  information 
contained  in  any  document  required  for 
filing  a  drawback  claim  would  have  to 
be  mamtained  by  the  claimant  or  by  the 
responsible  party  [e.g..  importer, 
exporter,  possessor).  If  deficiencies  are 
revealed  in  the  underlying  records  on 
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which  a  drawback  claim  is  based,  the 
payment  of  theciaini  would,  of  course, 
to  this  extent  be  adversely  affected, 
notwithstanding  that  such  records  were 
generated  and  maintained  by  persons 
other  than  the  claimant.  Rej^arding  the 
retention  period  for  records  kept  by 
parties  other  than  the  claimant,  it  is  the 
responsibility  of  such  parties  to 
communicate  with  the  claimant  to 
determine  when  a  related  claim  for 
drawback  has  been  filed  and  paid  by 
Customs.  The  retention  period  for 
certificates  of  delivery  begins  upon  their 
issuance  (19  U.S.C.  1313(1)).  In  addition, 
the  retention  period  for  records 
generally,  including  that  for  certificates 
of  delivery,  ends  3  years  after  the  date 
of  payment  of  the  related  claim. 
Notwithstanding  the  recordkeeping 
retention  requirements,  claimants  are 
urged  to  maintain  records  that  support 
the  claim  until  the  liquidation  of  the 
drawback  entry  becomes  final. 
Moreover,  records  not  specifically 
subject  to  recordkeeping  retention 
which  are  maintained  by  a  claimant. 
and  support  a  claim,  ought  to  be 
maintained  until  the  liquidation  of  the 
drawback  entry  becomes  final 

Redistribution  of  Drawback  Worldoad 

Customs  may  transfer  drawback 
claims  to  a  location  other  than  where 
they  were  originally  filed  to  ensure  the 
timely  and  efficient  processing  of  the 
claims.  This  would  occur  primarily  to 
evenly  distribute  the  drawback  claims 
or  because  an  office  has  a  particular 
expertise  with  a  specific  account  or 
product.  Customs  believes  that  this  is  an 
internal  Customs  work  management 
issue  which  does  not  require  regulatory 
action.  Therefore,  the  proposed 
regulations  do  not  address  this  issue. 
However,  Customs  recognizes  the 
public's  concerns  over  the  possibility  of 
lost  documentation  or  delays  in 
processing.  Customs  will  develop 
procedures  to  safeguard  docimients  that 
are  mailed  and  to  monitor  the  time  to 
process  them.  Customs  believes  that, 
until  a  fully-developed  selectivity 
system  and  compliance  program  are 
operating,  quicker,  more  efficient  and 
more  accurate  processing  of  drawback 
claims  will  be  the  result  of  transferring 
claims  among  offices.  If  a  claim  is 
transferred  for  processing,  the  notice  of 
liquidation  of  the  associated  drawback 
entry  will  remain  the  bulletin  notice  of 
liquidation  posted  at  the  port  where  the 
drawback  claim  was  originally  filed. 

Liquidation  of  Drawback  Entries 

The  committee  reports  of  both  the 
Senate  and  House  commented  on  their 
expectation  that  Customs  drawback 
regulations  will  take  into  account  the 


various  time  frames  for  re  ordkeeping, 
filing  claims,  amendmentb,  and 
clarifications,  and  for  auditing  and 
liquidating  drawback  entries.  Customs 
believes  that  these  proposed  regulations 
have  addressed  many  of  the 
Committees'  concerns,  specifically  in 
proposed  §§  191.25.  191.26,  191.37, 
191.51,  191.52,  191.53.  191.61,  and 
191.62.  These  proposed  regulations  do 
not,  however,  specify  a  time  frame  for 
liquidating  drawback  entries.  This  is 
because  Customs  believes  that,  absent 
statutory  language  such  as  the  "dr-emed 
liquidated  "  language  of  19  U.S.C.  1504, 
it  lacks  the  authority  to  specif)'  a 
deadline  after  which  the  drawback  entry 
is  "deemed  liquidated"  as  entered. 

Customs  is  aware  of  the  Congressional 
and  trade  interest  in  shortening  the  time 
between  the  filing  of  a  drawback  entry 
and  the  liquidation  of  that  entry. 
Customs  is  pursuing  the  following 
actions  in  order  to  reduce  the  time  in 
which  to  liquidate  drawback  entries: 

1.  Customs  has  established  11  new 
positions  and  filled  vacancies  in  all  8 
drawback  offices  in  order  to  bring  them 
up  to  their  designated  staffing  levels; 

2.  Customs  has  developed  and 
delivered  standardized,  national 
training  to  all  drawback  specialists  (not 
just  the  new  specialists)  in  TYs  '95  and 
'96: 

3.  Customs  has  developed  automated 
tools  (initially,  diskette  filings  and  ABI 
transmission  of  drawback  claims)  to 
more  quickly  identify,  reject  and  return 
to  filers  claims  that  do  not  meet 
minimum  filing  standards. 

4  Customs  has  developed  and  is 
improving  a  selectivity  system  in  ACS 
which  already  has  reduced  the  number 
of  designated  import  entries  that  must 
be  physically  retrieved  by  the  drawback 
office,  prior  to  liquidation  of  related 
drawback  entries.  Enhancements  to  this 
system  wnll  eventually  lead  to  virtual 
"instant  liquidation  '  of  those  drawback 
entries  not  selected  by  the  system  for 
pre-liquidation  scrutiny  by  the 
drawback  specialists. 

5,  Through  tiie  Drawback  Compliance 
Program,  and  increased  use  of  claimant 
interviews  and  visits  for  claimants  not 
in  the  Drawback  Compliance  Program, 
Customs  expects  to  inform  drawback 
claimants  of  their  responsibilities  with 
respect  to  filing  and  supporting  their 
claims  as  well  as  to  learn  about 
claimants'  drawback  programs, 
recordkeeping,  and  internal  controls.  In 
the  past,  when  drawback  specialists 
questioned  the  claims,  or  souglit 
evidence  to  support  the  claim,  they 
often  relied  upon  Regulatory  Audit. 
With  better  staffing  and  training,  as  well 
as  use  of  interviews  writh  claimants, 
Customs  expects  that  the  number  of 


referrals  to  Regulatory  Audit  will 
significantly  decrease. 

6.  In  partnership  with  trade  groups. 
Customs  plans  to  use  meetings, 
conferences,  publications,  satellite 
meetings  and  other  forums,  to  educate 
and  to  learn  from  claimants. 

7.  The  largest  single  reason  for  the 
delays  in  liquidating  drawback  entries  is 
that  the  designated  import  entry  has  not 
been  liquidated.  Approximately  75%  of 
entries  withheld  from  liquidation  are 
because  of  suspensions  under  the 
antidumping  or  countervailing  duty 
laws;  however,  antidumping  and 
countervailing  duties  are  not  subject  to 
drawback.  In  recognition  of  this. 
Customs  announced  in  the  Federal 
Register  on  May  17, 1996,  a  pilot  of  the 
reconciliation  process  provided  for  in 
19  U.S.C.  1484(b)  (as  amended  by 
section  section  637  of  the  NAFTA 
Implementation  Act)  for  entry 
summaries  suspended  under  the 
antidumping  or  countervailing  duty 
laws.  The  use  of  the  reconciliation  entry 
process  will  allow  for  the  liquidation  of 
the  ordinary  duty  on  these  entry 
summaries,  thereby  expediting  the 
liquidation  of  the  drawback  entries 
referencing  those  import  entries. 

Customs  believes  that  these  actions, 
taken  together,  will  bring  about  faster 
liquidation  of  drawback  entries,  thereby 
addressing  the  Congress's  concerns. 

Comments 

Customs  has  consulted  extensively 
with  the  drawback  community/trade  in 
formulating  these  proposed  regulations. 
Three  drafts  of  the  proposed  regulations 
were  made  available  to  the  public 
through  Customs  Automated  Broker 
Interface  (ABI)  and  the  Customs 
Electronic  Bulletin  Board.  Copies  were 
also  sent  out  to  interested  persons  upon 
request.  Additionally,  since  January 
1992.  Customs  met  42  times  with 
various  groups  representing  drawback 
claimants,  exporters,  brokers,  attorneys, 
and  consultants  to  explain  and  discuss 
its  proposals.  In  the  summer  of  1995, 
the  trade  expressed  its  continuing 
dissatisfaction  with  the  modifications 
Customs  had  made  based  upon 
comments  to  those  earlier  drafts. 

At  the  request  of  the  American 
Association  of  Exporters  and  Importers, 
Customs  agreed  to  continue  these 
informal  rulemaking  consultations  with 
trade  groups  in  a  .series  of  meetings. 
These  meetings  were  a  continuation  of 
the  previous  informal  consultations 
with  the  trade.  They  were  not  a 
negotiation,  mediation  or  a  formal 
rulemaking  procedure  as  provided  for  in 
the  Negotiated  Rulemaking  Act  of  1990 
(Pub.  L.  101-648,  codified  at  5  U.S.C. 
561  et  seq.).  Other  groups  that 
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participated  in  these  meetings  were  the 
National  Council  on  International  Trade 
Development,  the  National  Customs 
Brokers  and  Forwarders  Association  of 
America,  and  the  American  Petroleum 
Institute.  The  Customs  participants 
represented  the  Trade  Compliance 
program  managers  at  Headquarters,  the 
Office  of  Regulations  and  Rulings,  field 
drawback  offices,  and  Regulatory  Audit. 
In  view  of  concerns  regarding  Customs 
obligations  under  the  Chief  Financial 
Officer  Act  of  1990  (Pub.  L.  101-576). 
representatives  of  the  Treasury 
Inspector  General  and  the  Customs 
Office  of  Financial  Management  also 
participated.  In  addition,  comments  and 
recommendations  from  the  public,  the 
trade  and  Customs  drawback  offices 
were  considered  in  this  process. 

These  proposed  regulations  are 
subject  to  the  requirements  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553),  which  requires  Customs  to  give 
notice  and  afford  interested  persons  the 
opportunity  to  comment  on  the 
proposed  rules.  Therefore,  before 
adopting  this  proposal,  full 
consideration  will  be  given  to  any 
VkTitten  comments  (preferably  in 
triplicate)  that  are  timely  submitted  to 
Customs.  The  comments  submitted  will 
receive  full  consideration  and  only 
Customs  staff  will  prepare  the  analysis 
of  the  comments  submitted  in  response 
to  this  notice  of  proposed  rulemaking. 

In  view  of  Customs  extensive 
consultation  with  groups  of  interested 
persons.  Customs  believes  that  a  60-day 
comment  period  is  adequate  for  review 
and  comment  by  all  interested  parties. 
Interested  persons  are  encouraged  to  file 
their  comments  within  the  60-day 
period. 

All  such  comments  received  from  the 
public  pursuant  to  this  notice  of 
proposed  rulemaking  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act 
(5  U.S.C.  552),  §1.4,  Treasury- 
Department  Regulations  (31  CFR  1.4). 
and  §  103.11(b),  Customs  Regulations 
(19  CFR  103.11(b)),  during  regular 
business  days  between  the  hours  of  9:00 
a.m.  and  4:30  p.m.  at  the  Regulations 
Branch.  1099  14th  Street,  N\V.,  Suite 
4000,  Washington,  DC. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

The  proposed  rule  would  amend  the 
Customs  drawback  regulations 
principally  to  reflect  changes  to  the  law 
occasioned  by  the  Customs 
modernization  portion  of  the  NAFTA 
Implementation  Act.  The  proposed  rule 
also  makes  certain  administrative 
changes  to  the  existing  regulations 
which  are  essentially  intended  to 


simplify  and  expedite  the  filing  and 
processing  of  claims  for  the  payment  of 
drawback,  and  it  generally  revises  and 
rearranges  these  regulations  to  improve 
their  editorial  clarity.  As  such,  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  it  is  certified  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Thus,  it  is  not  subject  to  the 
requirements  of  5  W.S.C.  603  or  604,  nor 
would  it  result  in  a  "significant 
regulatory  action"  under  E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  infomation 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
144  U.S.C.  3507). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  collection  of  information  in  this 
document  is  in  §§  191.0-191.195.  This 
information  is  necessary  and  will  be 
used  to  enforce  the  requirements  of  the 
drawback  law  and  protect  the  revenue. 
The  likely  respondents  and/or 
recordkeepers  are  business  and  other 
for-profit  institutions. 

Estimated  annual  reporting  and/or 
recordkeeping  burden:  216.650  hours. 

Estimated  average  annual  burden  per 
respondent/ recordkeeper:  one  hour  for 
providing  Harmonized  Tariff  System 
numbers:  60  hours  for  d.-awback 
compliance  program  participation. 

Estimated  number  of  respondents 
and/or  recordkeepers:  7000. 

Estimated  annual  frequency  of 
responses:  on  occasion. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Attention. 
Desk  Officer  of  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503.  A  copy  should  also  be  sent  to  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Ser\'ice,  1301  Constitution  Avenue. 
NW..  Washington.  DC  20229.  Comments 
should  be  submitted  within  the  time 
frame  that  comments  are  due  regarding 
the  substance  of  the  proposal. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  the  information;  (c)  ways  to 


enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
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191.0. 
New. 
191.1. 
191. 2(p). 
New. 


New. 

191.2(b). 

New. 

191.20). 

191.2(a). 

191.2(1). 

191.2(h). 

191.2(g). 

New. 

191.2(1). 

191.2(f). 

New. 


New. 

191.2(m). 
191. 2(n). 
191.2(e). 
191.2(0). 
191.3 
191.11. 
191.13 
191.6. 
191.41. 
191.42(a). 
191.42(b). 
■ft  1.43. 
191.44 
191.21(a). 
191.21(c). 
191.21(b). 

191.21(d);  191.23(a) 
191.23(b) 
191.24. 

191.25  (a)&(b)(l). 
191.25(b)(2) 
191.25(c). 
191.26. 
191.21(a)(2), 
191.56  (b), 
New. 


191.34; 
(f). 


191  65(a). 

191.22(e). 

191.65(b). 

191.66(d). 

191.5,  191.22(e). 

New. 

191.65(d). 

191.27. 

New. 

19i.4(a)(il). 

191.22(c). 

191.4(a)(1). 
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Old  section 


ISS 


-t- 


191.22(a) 
191.22(b) 
191.22(c) 
191.22(d) 
191.22(e) 


19l.23(a)-(c) 

19l.23(d)(n 

191.23(d)(2) 

191.24(a)  

191.24(b)  

191.24(c)  


191.24(d)  

191.25(a)(1)  ... 
I9i.25(a)(l)(iii) 
191.25(a)(2)  ... 
191.25(a)(3)  ... 

191.25(b)  

191.25(c)  


191.25(d) 
191  25(e) 
191.25(f)  . 
191.25(g) 
191.26(a) 

191.26(b) 
191,26(0 
191.27  .... 
191.31(a) 

191.31(b) 


191.31(c)  

191.32(a)  

191.32(b)  

191.32(c)  

191.32(d)  

I9l.32(e)&(0 

191.33  

191.34(a)    


191.34(b)  „ 

191.34(c)  

191.35  

191  36  

191.37(a)  

191.37(b)  

191.41    

191.42  

191.43  

191.44  

191.51(a)  

191.51(b).  (c)  &  (d) 

191.52(a)  

191.52(b)  &(c)  

191.61   

191.62(a)  

191.62(b)  

191.71   

191.72  

191.73  

191.74  

191.75  

191.76  

191.81   

191.82  

191.83  

191.84  

191.91   

191.92  

191.93  


191.4(a)(2). 
191.32(c). 
191.32(d). 
New. 
191.22(a)(5)  & 

191,33 
New. 
191.22(a)(2)  & 

191  32(b). 
19l.22(a)(1)(iv). 
191.66(a) 
New 
191, 22(a)(4); 

191,62(a)(2)(i). 
New. 

191  22(a)n). 
191, 22(a)(3). 
191.22(b). 
191.22(c). 
191.32(a). 
191.22(a)(2)  & 

191.32(b). 
19l.62(a)(2)(ii). 
191  65(a)&(b). 
191.62(c) 
191,5 
191.8(a); 

191.22(a)(1)(v). 
191.32(a). 
191.23(c). 
New. 
191.4(a)(9); 

191.141(a)(1). 
191.8(b); 

191.141(a)(2). 
191.141(a)(3). 
191.i4l(a)(10). 
191.141(h). 
New. 

191.141(h). 
New. 
New. 
191.65/a);  191.141 

(b)  &  (e). 
New 

191, 55(d) 
191, 141(b). 
New. 
191.5 
191.22(b). 
191.142(a)(1). 
191.142(b). 
191.142(a)(2). 
'  New. 
191,62  (aj&(b). 
New. 
191.61. 
191.64. 
191.10. 
191.9. 
New. 

191.141(0. 
191.51. 
191.53. 
191.54. 
191.55. 
191.67. 
191.71 
191  73(a) 
191.73(b). 
191.7, 

191.1 41  (b)(2)(ii). 
191.72. 
New. 


Revised  section 

Old  section 

191.101   

191.81. 

191.102  

191  82 

191.103  

191  83 

191.104  

191  84 

191.105  

191  85, 

191.106  

191,86 

191.111  

191  91 

191.112  

191  92    191.93. 

191.121  

191,101 

191.122  

191  102 

191.123  

191  103 

191.131  

191  1 1 1 

191.132  

191  112 

191.133  

191  113 

191.141  

191  121 

191.142  

191,122 

191.143  

191.144  

191.151   

191.151(a)(1) 

191.152  

191.153  

191.154  

191.155  , 

191.156  , 

191.157  

191.158  

191.159  

191.161   

191.162  

191.163  

191.164  

191.165  

191.166  

191.167  

191.168  

191.171   

191.172  

191.173  

191.174  

191.175  

191.178  

191.181  

191.182  

191.183  

191.184  

191.185  

191.186  

191.191  

191.192  

191.193  

191.194  

191.195  


191.123. 

191.124. 

191.131. 

191.8(c) 

191.132. 

191.133. 

191.134. 

191.135. 

191.136. 

191,137, 

191,138. 

191.139. 

191.151 

191.152. 

191.153 

191.154, 

191.155. 

191,156, 

191,157, 

191,158. 

New. 

New. 

New. 

New. 

New. . 

New. 

191.161. 

191.162. 

191.163. 

191,154, 

191,165, 


19 

New 

New. 

New. 

New 

New. 


166. 


Parallel  Reference  Table 

(This  table  shows  the  relation 
between  the  sections  in  existing  part 
191  to  those  in  the  proposed  revision  of 
part  191.1 


Old  section 


191.0  .... 

191.1  .... 
191.2(a) 

191, 2(b) 
191.2(c) 
191.2(d) 
191.2(e) 
191.2(f)  . 
191-2(9) 
191.2(h) 
191  2(i)  . 


Revised  section 


191.0. 

191.1. 

191.2(iV 

191.2(f). 

Deleted. 

Deleted. 

191. 2(u), 

191.2(0). 

191.2(1). 

191. 2(k). 

191.2(j). 


Old  section 

191.2(i)  

191.2(k)  

191.2(1)  

191.2(m)  

191.2(n)  

191.2(0)  

191  •2(p)  

191.3  

191.4(a)(1)  

191.4(a)(2) 

191.4(a)  (3)-(8)  . 

191.4(a)(9) 

I91.4(a)(l0) 

iei.4(a)(li) 

191.4(a)  (12)-(14 
19i,4(b)  

191.5 

191.6  

191.7   

191.8(a)  

191.8(b)  

191.8(c)  

191.9   

191.10   , 

191.11    

191.12   

191.13   

191.21(a)  

191.21(a)(1) 

191.21(a)(2) 

191.21(b)  

191.21(c)  

191.21(d)  

191.21(e)  

191.22(a)(1) 

191.22(a)(1)(iv)  ... 
191.22(a)(1)(v)  ... 
191.22(a)(2) 

191.22(a)(3) 

191.22(a)(4) 

191, 22(a)(5)  

191.22(b)  

191.22(c)  

191.22(d)  

191.22(e)  

191.23(a)  

191.23(b)  

191.23(c)  

191.23(d)  

191.24  

191.25(a)  

191.25(b)(1) 

191.25(b)(2) 

191.25(c)  

191.26  

191.27  

191.31    

191.32(a)  

191.32(b)  

191.32(c)  

191.32(d)  

191.33  

191.34  

191.41    

191.42(a)  

191.42(b)  

191.43  


Revised  section 


191.2(h). 

Deleted. 

191.2(n). 

191.2(s), 

191. 2(t). 

191. 2(v). 

191.2(a). 

191.3 

191.21. 

191.22(a). 

Deleted. 

191.31(a). 

191.32(a). 

191.13. 

Deleted. 

Deleted. 

191.10(d);  191.25(g); 

191.37(a). 
191.6. 
191.84. 
191.26(a). 
191.31(b). 
191.151(a)(1). 
191.62(a). 
191.61. 
191.4. 
Deleted. 
191.5. 
191.8(a). 
Deleted. 
191.9. 
191.8(c). 
191.8(b). 
191.8(d). 
Deleted. 
191.25(a)(1). 
191.23(d)(2). 
191.26(a). 
191.23(d)(1): 

191.25(c). 
I9i.25(a)(l)(iii). 
191.24(c). 
19 1.22(e). 
191.25(a)(2). 
191.14. 
Deietea. 

191,10  (b)  &  (d), 
191.8(d). 
191.8(e). 
191.26(c). 
Deleted. 
191.8(f). 
191.8(g)(1). 
191.8(g)(1). 
191.8(g)(2). 
191.8(g)(3). 
191.8(h). 
191.11. 
Deleted. 
191.25(b). 
191.25(c). 
191.22(b). 
191.22(c). 
191.22(e). 
191.9. 
191.7(a). 
191.7(b)(1). 
191.7(b)(2). 
191.7(c). 
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Okj  section 


191.44  

191.45  

191.51    

191.52  

191.53   

191.54   

191.55   

191.56   

191.57  

191.61 ;... 

191.62(a)  

191.62(a)(2)(ii). 

191.62(b)  

191.62(c)  

191.62(d)  ..^.... 

191.63   *... 

191.64   

191.65(a)  

191.65(b)  

191.65(c)  

191.65(d)  ....;.... 

191.66(a)  

1Q1. 66(b)  

'.66(c)  

191.66(d)  

191.66(e)  

191.66(f)  

191.67  

191.71    

191.72   

191.73(a)  

191.73(b)  

191.81   

191.82  

191.83   

191.84   

191.85  

191.86  

191.91    

191.92.  191.93 

191.101    

191.102  

191.103  

191.111    

191.112  

191.113   

191.121  

191.122  

191.123  

191.124  

191.131    

191.132  

191.133  

191.134   

191.135  

191.136  

191.137  

191.138  

191.139  

191.141(a)(1)  .. 
191.141(a)(2)  ... 
191.141(a)(3)  ... 

191.141(b)  

191.141(b)(2)(ii) 

191.141(c)  

191.141(d)  

191.141(e)  

191.141(0  , 

191.141(g)  

191.141(h)  


Revised  section 


191.7(d). 
Deleted. 
191.72. 
Deleted. 
191.73. 
191.74. 
191.75. 
Deleted. 
Deleted. 
191.52(a). 
191.51(a). 
191.25(d). 
19i-5i(a). 
191.25(f). 
Deleted. 
Deleted. 

191.52  (b)  &  (c). 
191.10(a);  191.25(e). 
191.10(c)(1); 
191.25(e). 
Deleted. 

191.10(f);  191.34(c). 
191.24(a). 
191.9. 
Deleted. 
191.10(c)(2). 
Deleted. 
191.9. 
191.76. 
191.81. 
191.92. 
191.82. 
191.83. 
191.101. 
191.102. 
191.103, 
191.104. 
191.105. 
191.106. 
191.111. 
191.112. 
191.121. 
191.122. 
191.123. 
191.131. 
191.132. 
191.133. 
191.141. 
191.142. 
191.143. 
191.144. 
191.151. 
191.152. 
191.153. 
191.154. 
191.155. 
191.156. 
191.157. 
191.158. 
191.159. 
191.31(a). 
191.31(b). 
191.31(c), 
191.34(a);  191.35. 
191.91. 
191.51. 
191.73. 
Deleted, 
191.71, 

191.51;  191.52, 
191.32  (b)  &  (d). 


Old  section 

Revised  section 

191 
191 
191 
191 

142(a)(1) 

142(a)(2) 

142(b)  

151    

191.41. 
191.43. 
191.42. 
191.161. 

191 

152  

191.162, 

191 

153  

191  163 

191 

154   

191  164 

191 

155  

191  165 

191 
191 

156  

157  

191,166. 
191,167, 

191 

158  

191,168, 

191 

161    

191.181, 

191 

162   

191,182. 

191 

163  

191  183 

191 

164   

191.184, 

191 

165  

191.185, 

191 

166   

191,186, 

List  of  Subjects 

J  9  CFH  Part  7 

Customs  duties  and  inspection. 
Exports,  Imports. 

IQCFRPart  10 

Alterations,  Bonds.  Customs  duties 
and  inspection,  E.xports.  Imports. 
Prpference  programs.  Repairs.  Reportmg 
and  recordkeeping  requirements.  Trade 
agreements. 

19  CFR  Part  145 

Customs  duties  and  inspection. 
Imports,  Postal  Ser\'ice. 

19  CFH  Part  173 

.administrative  practice  and 
procedure.  Customs  duties  and 
inspection. 

IQCFRPart  174 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Reporting  and 
recordkeeping  requirements.  Trade 
agreements. 

IQCFRPart  181 

Administrative  practice  and 
procedure.  Canada.  Customs  duties  and 
inspection.  Exports.  Imports,  Mexico. 
Reporting  and  recordkeeping 
requirements.  Trade  agreements  (North 
American  Free  Trade  Agreement). 

19  CFR  Part  191 

Canada.  Commerce.  Customs  duties 
and  inspection.  Drawback.  .Mexico. 
Reporting  and  recordkeeping 
requirements,  Trade  agreements. 

Proposed  Amendments 

It  is  proposed  to  amend  chapter  I  of 
title  19,  Code  of  Federal  Regulations  (19 
CFR  chapter  I),  by  amending  parts  7.  10. 
145,  173.  174,  181  and  191  as  set  forth 
below. 


PART  7— CUSTOMS  RELATIONS  WITH 
INSULAR  POSSESSIONS  AND 
GUANTANAMO  BAY  NAVAL  STATION 

1.  The  general  authority  for  part  ~ 
would  be  revised  to  read  as  follows: 

Authority:  19  U.S.C,  66.  1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States),  1623.  1624;  48  L"  S  C  14061, 

§7.1     [Amended] 

2,  It  is  proposed  to  amend  §  7, 1(a)  by 
removing  the  reference  to  "§§  191.85 
and  191.86"  where  appearing  therein, 
and  by  adding  in  place  thereof. 
••§§191,105  and  191, 106'' 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  ior 
part  10  would  continue  to  read  as 
follows: 

.Authority-  19  U.S.C.  66   1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States).  1321.  1481,  1484,  1498.  1508. 
1623.  1624.  3314: 


§10.38    [Amended] 

2,  It  is  proposed  t(j  amend  §  10, 38(f) 
bv  removing  the  reference  to   '§  191  10" 
where  appearing  therein,  and  by  adding 
in  place  thereof.  "§  191  61", 

PART  145— WAIL  IMPORTATIONS 

1,  The  general  authority  citation  for 
part  145  would  be  revised  to  read  as 
follows: 

Authority;  19  U.SC,  66.  1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States).  1624 


§145.72    [Amended] 

2.  It  IS  proposed  to  amend  §  145, 72(e) 
by  removing  the  reference  to 
"§191  142"  where  appearing  therein. 
and  bv  adding  in  place  thereof. 
"§191,42  ■ 

PART  173— ADMINISTRATIVE  REVIEW 
IN  GENERAL 

1   The  general  authontv  citation  tor 
part  173  would  continue  to  read  as 

follows 

Authorif>-:  19  f  S  C,  66,  l.SOl    1520,  1624. 

2,  It  is  proposed  to  amend  §T',3  4  by 
adding  a  sentence  at  the  end  of 
paragraph  (c)  to  read  as  follows: 
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§173.4    Correction  of  clerical  error, 
mMaka  of  fact,  or  inadvertence. 

***** 

(c)  *   *  •  The  party  requesting 
reliquidation  under  section  520(c)(1). 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1520(c)(1))  shall  state,  to  the  best 
of  his  knowledge,  whether  the  entry  for 
which  correction  is  requested  is  the 
subject  of  a  drawback  claim,  or  whether 
the  entry  has  been  referenced  on  a 
certificate  of  deliverv'  or  certificate  of 
manufacture  and  delivery  so  as  to 
enable  a  party  to  make  such  entry  the 
subject  of  drawback  (see  §§181. 50(b) 
and  191.81(b)  of  this  chapter). 


PART  174— PROTESTS 

1.  The  general  authority  citation  for 
part  174  would  continue  to  read  as 
follows. 

Authority:  19  U  S.C  66,  1514.  1515,  1624. 

2.  It  is  proposed  to  amend  §  174.13  by 
adding  a  new  paragraph  la)(9)  to  read  as 
follows: 

§  1 74. 1 3    Contents  of  protest 

(a)  Contents,  in  general   '    '    ' 

(9)  A  declaration,  to  the  best  of  the 
protestant's  knowledge,  as  to  vvhether 
the  entry  is  the  subject  of  drawback,  or 
whether  the  entrv'  has  been  referenced 
on  a  certificate  of  deliven,-  or  certificate 
of  manufacture  and  delivery  so  as  to 
enable  a  party  to  make  such  entn,  the 
subject  of  drawback  (see  §§  181.50(b) 
and  §  191.81(b)  of  this  chapter). 


PART  181— NORTH  AMERICAN  FREE 
TRADE  AGREEMENT 

1.  The  general  authority  citation  for 
part  181  would  continue  to  read  as 
follows: 

Autliority:  19  U  S.C.  66,  1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States),  1624.  3.114 

§181.44    [Amended] 

2.  It  is  proposed  to  amend  §  181.44(d) 
by  removing  the  reference  to 

"§  191. 2(m)"  where  appearing  therein, 
and  bv  adding  in  place  thereof, 
••§19i.2(s)". 

3.  It  is  proposed  to  amend  the 
"Example"  in  §  181.44(f)  by  removing 
the  reference  to  "Customs  Form  7575- 
A"  where  appearing  therein,  and  by 
adding  in  its  place,  "Customs  Form 
331". 

§181.45    [Amended] 

4.  It  is  proposed  to  amend 

§  181.45(b)(2)(i)  by  removing  the 
reference  to  "§  191.141(e)"  where 


appearing  therein,  and  by  adding  in 
place  thereof.  "§191.14". 

§181.46    [Amended] 

5.  It  is  proposed  to  amend  §  181.46fb) 
by  removing  the  term  "port(s)"  and 
where  appearing  in  the  first  sentence, 
and  adding  in  place  thereof,  "drawback 

office(s)". 

§181.47    [Amended] 

6.  It  is  proposed  to  amend 

§  181.47(b)(2)(i)(C)  by  removing  the 
words  "Exporter's"  and  "exporter's" 
where  appearing  therein,  and  by  adding 
in  place  thereof.  "Export"  and  "export", 
respectively. 

7.  It  is  proposed  to  amend 

§  181.47(b)(2)(ii)(A)  by  removing 
"Customs  Form  7539J",  and  adding  in 
place  thereof,  "Customs  Form  331". 

8.  It  is  proposed  to  amend 

§  181.47(b)(2)(ii)(D)  by  removing  the 
phrase  "The  certificate  of  delivery 
portion  of  Customs  Form  331"  where 
appearing  therein,  and  adding  in  place 
thereof,  "A  certificate  of  deliver}'". 

9.  It  is  proposed  to  amend 

§  181.47(b)(2)(ii)(G)  by  revising  the  first 
two  sentences  to  read: 
***** 

(b)*  *  * 

(2)  *    ♦    • 

(ii)*    *   * 

(G)  Evidence  of  exportation. 
Acceptable  documentary  evidence  of 
exportation  to  Canada  or  Mexico  shall 
include  a  bill  of  lading,  air  waybill, 
freight  waybill,  export  ocean  bill  of 
ladmg,  Canadian  customs  manifest, 
cargo  manifest,  or  certified  copies 

thereof,  issued  by  the  exporting  carrier". 

*   •   * 

10.  It  is  proposed  to  amend 

§  181.47(b)(2)(iii)(A)  by  removing 
"Customs  Form  7539C"  where 
appearing  therein,  and  by  adding  in 
place  thereof.  "Customs  Form  331". 

§  181.48    [Amended] 

11.  It  is  proposed  to  amend 

§  181.47(b)(2)(v)  by  removing  the 
reference  to  "subpart  L"  where 
appearing  therein,  and  bv  adding  in 
place  thereof,  "subpart  N". 

§181.49    [Amended] 

12.  It  is  proposed  to  amend  §  181.49 
by  removing  the  reference  to  "§  191.5" 
where  appearing  therein,  and  by  adding 
in  place  thereof.  "§  191.25(d)". 

§181.50    [An>ended] 

13.  It  is  proposed  to  amend 

§  181.50(c)  by  removing  the  reference  to 
"§  191.72"  where  appearing  therein,  and 
by  adding  in  place  thereof,  "191,92". 


PART  191— DRAWBACK 

1.  It  is  proposed  to  revise  part  191  to 
read  as  follows: 

Sec. 

191.0  Scope. 

1 91  .Oa    Claims  filed  under  NAFTA. 

Subpart  A— General  Provisions 

191.1  Authority  of  the  Commissioner  of 
Customs. 

191.2  Definitions. 

191.3  Duties  and  fees  subject  or  not  subject 
to  drawback. 

191.4  Merchandise  in  which  a  U.S. 
Government  interest  exists.   _^ 

191.5  Guantanamo  Bay,  insular 
possessions,  trust  territories. 

191.6  Authority  to  sign  drawback 
documents. 

191.7  General  manufacturing  drawback 
.  ruling. 

191.8  Specific  manufacturing  drawback 
ruling. 

191.9  Agency. 

191.10  Certificate  of  delivery. 

191.11  Tradeoff. 

191.12  Claim  filed  under  incorrect 
provision. 

191.13  Packaging  materials. 

191.14  Identification  of  merchandise  or 
articles  by  accounting. 

Subpart  B— Manufacturing  drawt>ack 

191.21  Direct  identification  drawback. 

191.22  Substitution  drawback 

191.23  Methods  of  claiming  drawback. 

191.24  Certificate  of  manufacture  and 
delivery. 

191.25  Recordkeeping  for  manufacturing 
drawback. 

191.26  Time  limitations. 

191.27  Person  entitled  to  claim  drawback. 

Subpart  C — Unused  Merchandise  Drawt>ack 

191.31  Direct  identification. 

191.32  Substitution  drawback 

191.33  Person  entitled  to  drawback. 

191.34  Certificate  of  delivery  required. 

191.35  Notice  of  intent  to  export; 
examination  of  merchandise. 

191.36  Failure  to  file  notice  of  intent  to 
expKJrt  or  destroy  merchandise. 

191.37  Records. 

Subpart  D — Rejected  Merchandise 

191.41  Rejected  merchandise  drawback. 

191.42  Procedure. 

191.43  Unused  merchandise  claim. 

191.44  Destruction  under  Customs 
supervision. 

Subpart  E— Completion  of  Drawt>ack  Claims 

191.51  Completion  of  drawback  claims. 

191.52  Completing,  perfecting  or  amending 
claims. 

191.53  Restructuring  of  claims. 

Subpart  F— Verification  of  Claims 

191.61  Verification  of  drawback  claims. 

191.62  Falsification  of  drawback  claims. 


191 

111 

191 

112 

Subpart  L 

191 

121 

191 

122 

191 

123 
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Subpart  G— Evidence  of  Exportation  and 
Destruction 

191.71  Drawback  on  articles  destroyed 
under  Customs  sujjervision. 

191.72  Alternative  procedures  for 
establishing  exfxartation. 

191.73  Export  summary  procedure. 

191.74  Certification  of  exportation  by  mail. 

191.75  Exportation  by  the  Government. 

191.76  Landing  certificate. 

Subpart  IH— Liquidation  and  Protest  of 
Orawt>ac)(  Entries 

191.81  Liquidation. 

191.82  Person  entitled  to  claim  drawback. 

191.83  Person  entitled  to  receive  payment. 

191.84  Protests. 

Subpart  I — Priviieges 

191.91  Waiver  of  notice  of  intent  to  export. 

191.92  Accelerated  payment. 

191.93  Combined  applications. 

Subpart  J — Internal  Revenue  Tax  on 
Flavoring  Extracts  and  Medicinal  or  Toilet 
Preparations  (Including  Perfumery) 
Manufactured  from  Domestic  Tax-Paid 
Alcohol 

191.101  Drawback  allowance. 

191.102  Procedure, 

191.103  .Additional  requirements. 

191.104  Alcohol.  Tobacco  and  Firearms 
certificates. 

191  105     Liquidation. 
191.106     Amount  of  drawback. 

Subpart  K— Supplies  for  Certain  Vessels 
and  Aircraft 

191.111  Drawback  allowance. 

191.112  Procedure. 

Subpart  L— Meats  Cured  with  Imported  Salt 

191.121  Drawback  allowance. 

191.122  Procedure. 
191123     Refund  of  duties 

Subpart  M — Materials  for  Construction  and 
Equipment  of  Vessels  and  Aircraft  Built  for 
Foreign  Ownership  and  Account 

191.131  Drawback  allowance. 

191.132  Procedure. 

191.133  Explanation  of  terms 

Subpart  N — Foreign-Built  Jet  Aircraft 
Engines  Processed  in  the  United  States 

191.141  Drawback  allowance. 

191.142  Procedure, 
191143  Drawback  entry. 
191.144  Refund  of  duties. 

Subpart  O— Merchandise  Exported  from 
Continuous  Customs  Custody 

191.151  Drawback  allowance 

191.152  Merchandise  released  from 
Customs  custody. 

191.153  Continuous  Customs  custody. 

191.154  Filing  the  entry. 

191.155  Merchandise  withdrawn  from 
warehouse  for  exportation. 

191.156  Bill  of  lading. 

191.157  Landing  certificates. 

191.158  Procedures. 

191.159  Amount  of  drawback. 


Subpart  P— DIsUlied  Spirits,  Wines,  or  Beer 
Which  Are  Unmerchantat>le  or  Do  Not 
Conform  to  Sample  or  Specifications 

191.161  Refund  of  taxes. 

191.162  Procedure. 

191.163  Documentation. 

191.164  Return  to  Customs  custody. 

191.165  No  exportation  by  mail. 

191.166  Destruction  of  merchandise. 

191.167  Liquidation. 

191.168  Time  limit  for  exportation  or 
destruction. 

Subpart  O— Substitution  of  Finished 
Petroleum  Derivatives 

191.171  General;  Drawback  allowance. 

191.172  Definitions. 

191.173  Imported  duty-paid  derivatives  (no 
manufacture). 

191.174  Derivatives  manufactured  under  19 
U.S.C.  1313  (a)  or  (b), 

191.175  Drawback  claimant:  maintenance 
of  records 

191.176  Procedures  for  claim';  filed  under 
19  L'.SC,  I3l3(p1 

Subpart  R — Merchandise  Transferred  to  a 
Foreign  Trade  Zone  from  Customs  Custody 

191.181  Drawback  allowance, 

191.182  Zone-restricted  merchandise. 

191.183  .Articles  manufactured  or  produced 
in  the  United  States, 

191.184  .Merchandise  transferred  from 
continuous  Customs  rustodv , 

191.185  Unused  merchandise  drawback 
and  merchandise  not  conforming  to 
sample  or  specification,  shipped  without 
consent  of  the  consignee,  or  found  to  be 
defective  as  of  the  time  of  importation, 

191  186     Person  entitled  to  claim  drawback. 

Subpart  S — Drawback  Compliance  Program 

191.191     Purpose 

191  192     Certification  for  compliance 
program. 

191.193  .Application  procedure  for 
compliance  program 

191.194  Action  on  application  to 
participate  in  compliance  program, 

191  195     Combined  application  for 

Certification  in  Drawback  Compliance 
Program  and  Drawback  Privileges 

Appendix  A  to  Part  191 — General 
Manufacturing  Drawback  Rulings 

.\ppendix  B  to  Part  191 — Sample  Formats 
for  Applications  for  Specific  Manufacturing 
Drawback  Ruling  Applications 

Autliority:  5  U.S.C.  301.  19  U  S  C  66.  1202 
(General  .Note  20.  Harmonized  Tariff 
Schedule  of  the  L'nited  States),  1313.  1624. 

§  191.62  also  issued  under  18  U.S.C.  550, 
19U  S.C.  1593a; 

§  191  84  also  issued  under  19  U.S.C.  1514; 

§§191  111,  191.112  al.so  issued  under  19 
U.S.C  1309; 

§§191, 151(a)(1),  191  153,  191  157,  191,159 
also  issued  under  19  I'  S,C,  1557, 

§  191.182-191,186  also  issued  under  19 
U.S.C.  81c; 

§§191.191-191.195  also  issued  under  19 
use.  1593a. 

§191.0    Scope. 

This  part  sets  forth  general  provisions 
applicable  to  ail  drawback  claims  and 


specialized  provisions  applicable  to 
specific  types  of  drawback  claims. 
Additional  drawback  provisions  relating 
to  the  North  American  Free  Trade 
Agreement  (NAFTA)  are  contained  in 
subpart  E  of  part  181  of  this  chapter. 

§191.0a    Claims  filed  under  NAFTA. 

Claims  for  drawback  filed  under  the 
provisions  of  part  181  of  this  chapter 
shall  be  filed  separately  from  claims 
filed  under  the  provisions  of  this  part. 

Subpart  A— General  Provisions 

§191.1     A  uthority  of  the  Commissioner  of 
Customs. 

Pursuant  to  Treasurv  Department 
Order  No.  165,  Revised  (T.D.  53654.  19 
PR  7241).  as  amended,  the 
Commissioner  of  Customs,  with  the 
approval  of  the  Secretary  of  the 
Treasury,  shall  prescribe  rules  and 
regulations  regarding  drawback, 

§191.2     Definitions. 

For  the  purposes  of  this  part; 

(a)  Abstract  ".Abstract"  means  the 
summar>-  of  the  actual  production 
records  of  the  manufacturer, 

(b)  Certificate  of  delivery  "Certificate 
of  delivery"  means  Customs  Form  xxx 
summarizing  information  contained  in 
original  documents,  establishing; 

(1)  The  delivery  of  imported 
merchandise,  substituted  merchandise 
under  19  U.S.C.  1313(i)(2),  or  drawback 
product,  from  one  partv  (transferor)  to 
another  (transferee);  and 

(2)  The  assignment  of  drawback  rights 
for  the  merchandise  transferred  from  the 
transferor  to  the  transferee, 

(c)  Certificate  of  manufacture  and 
delivery-.  "Certificate  of  manu{ac:ture 
and  deliver\  "  means  Customs  Form  xxx 
summarizing  information  contained  in 
original  documents,  establishing  the 
manufacture  or  production  of  artii:les 
under  19  U  S,C,  1313  (a)  or  (b),  A 
certificate  of  manufacture  and  delivery- 
must  contain  the  information,  and  has 
the  effect,  set  forth  in  ^191.24  of  this 
part. 

(d)  Act  ".Act",  unless  indicated 
otherwise,  means  the  Tariff  .Act  of  1930. 
as  amended. 

(e)  Commercially  interchangeable 
merchandise.  "Commercially 
interchangeable  merchandise"  means 
merchandise  which  may  be  substituted 
under  the  substitution  unused 
merc-handise  drawback  law,  section 
313(i)(2)  of  the  .Act.  as  amended  (19 
U.S.C.  1313(i)(2))  (see  §191. 32(b)(2)  of 
this  part),  or  under  the  provision  for  the 
substitution  of  finished  petroleum 
derivatives,  section  313(p),  as  amended 
(19  U.S.C.  1313(p)). 

(f)  Designated  merchandise. 
"Designated  merchandise"  means  either 
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eligible  imported  duty-paid 
merchandise  or  drawback  products 
selected  by  the  drawback  claimant  as 
the  basis  for  a  drawback  claim  under  19 
U.S.C.  1313  (b)  or  (j)(2).  as  applicable. 
or  qualified  articles  selected  by  the 
claimant  as  the  basis  for  drawback 
under  19  U.S.C.  1313(p) 

(g)  Destruction.  "Destruction"  means 
the  complete  destruction  of  articles  or 
merchandise  to  the  e.xtent  that  they  have 
no  commercial  value. 

(h)  Direct  identification  drawbacli. 
"Direct  identification  drawback"  means 
drawback  authorized  either  under 
section  313(a)  of  the  Act,  as  amended 
(19  U.S.C.  1313(a)).  on  imported 
merchandise  used  to  manufacture  or 
produce  an  article  which  is  either 
exported  or  destroyed,  or  under  section 
313(j)(l)  of  the  Act.  as  amended  (19 
U.S.C.  1313(j)(l)),  on  imported 
merchandise  exported,  or  destroyed 
under  Customs  supervision,  without 
having  been  used  in  the  United  States 
(see  also  sections  313  (c).  (e),  (0.  (g).  (h), 
and  (q)). 

(i)  Drawback.  "Drawback"  means  the 
refund  or  remission,  in  whole  or  in  part. 
of  a  customs  duty,  fee  or  interna! 
revenue  tax  which  was  imposed  on 
imported  merchandise  under  Federal 
law  because  of  its  importation,  and  the 
refund  of  internal  revenue  taxes  paid  on 
domestic  alcohol  as  prescribed  in  19 
use.  1313(d). 

(j)  Drawback  claim.  "Drawback 
claim"  means  the  drawback  entry  and 
related  documents  required  by 
regulation  which  together  constitute  the 
request  for  drawback  payment. 

fk)  Drawback  entry.  "Drawback  entry" 
means  the  document  containing  a 
description  of,  and  other  required 
information  concerning,  the  exported  or 
destroyed  article  on  which  drawback  is 
claimed.  Drawback  entries  are  filed  on 
Customs  Form  331. 

(1)  Drawback  product.  A  "drawback 
product"  means  a  product  which  is 
finished,  partially  finished  or  wholly 
manufactured  in  the  United  States 
under  the  procedures  in  this  part  for 
manufacturing  drawback.  A  drawback 
product  may  be  exported,  or  destroyed 
under  Customs  supervision  with  a  claim 
for  drawback,  or  it  may  be  used  in  the 
further  manufacture  of  other  drawback 
products  by  manufacturers  or  producers 
operating  under  the  procedures  in  this 
part  for  manufacturing  drawback,  in 
which  case  drawback  would  be  claimed 
upon  exportation  or  destruction  of  the 
ultimate  product.  Products 
manufactured  or  produced  from 
substituted  merchandise  (imported  or 
domestic)  also  become  "drawback 
products"  when  applicable  substitution 
provisions  of  the  Act  are  met.  For 


purposes  of  section  313(b)  of  the  Act,  as 
amended  (19  U.S.C.  1313(b)),  drawback 
products  may  be  designated  as  the  basis 
for  drawback  or  deemed  to  be 
substituted  merchandise  (see  section 
1313(b)).  For  a  drawback  product  to  be 
designated  as  the  basis  for  drawback, 
the  product  must  be  associated  with  a 
certificate  of  manufacture  and  delivery 
(see  section  191.24  of  this  part). 

(m)  Exportation.  "Exportation"  means 
the  severance  of  goods  from  the  mass  of 
goods  belonging  to  this  country,  with 
the  intention  of  uniting  them  with  the 
mass  of  goods  belonging  to  some  foreign 
country.  An  exportation  may  be  deemed 
to  have  occurred  when  goods  subject  to 
drawback  are  admitted  into  a  foreign 
trade  zone  in  zone-restricted  status,  or 
are  used  as  aircraft  or  vessel  supplies  in 
accordance  with  section  309(b)  of  the 
Act.  as  amended  (19  U.S.C.  1309(b)). 

(n)  Fungible  merchandise  or  articles. 
"Fungible  merchandise  or  articles" 
means  merchandise  or  articles  which  for 
commercial  purposes  are  identical  and 
interchangeable  in  all  situations. 

(0)  General  manufacturing  drawback 
ruling.  A  "general  manufacturing 
drawback  ruling"  means  a  description 
of  a  manufacturing  or  production 
operation  for  drawback  and  the 
regulatory  requirements  and 
interpretations  applicable  to  that 
operation  which  is  published  in 
appendix  A  of  this  part.  A  manufacturer 
or  producer  whose  operation  is  within 
this  description  may  operate  under  a 
particular  "general  manufacturing 
drawback  ruling"  by  submitting  to  the 
appropriate  drawback  office  a  letter  of 
notification  of  intent  to  operate  under 
the  general  ruling,  in  accordance  with 

§  191.7.  after  which  Customs  issues  a 
letter  of  acknowledgment. 

(p)  Manufacture  or  production. 
"Manufacture  or  production"  means: 

(1)  A  process,  including,  but  not 
limited  to.  an  assembly,  by  which 
merchandise  is  made  into  a  new  and 
different  article  having  a  distinctive 
"name,  character  or  use";  or 

(2)  A  process,  including,  but  not 
limited  to,  an  assembly,  by  which 
merchandise  is  made  fit  for  a  particular 
use  even  though  it  does  not  meet  the 
requirements  of  paragraph  (p)(l)  of  this 
section. 

(q)  Possession.  "Possession",  for 
purposes  of  substitution  unused 
merchandise  drawback  (19  U.S.C. 
1313(j)(2)),  means  physical  or 
operational  control  of  the  merchandise, 
including  ownership  while  in  bailment, 
in  leased  facilities,  in  transit  to,  or  in 
any  other  manner  under  the  operational 
control  of,  the  party  claiming  drawback. 

(r)  Relative  value.  "Relative  value" 
means  the  value  of  a  product  divided  by 


the  total  value  of  all  products  which  are 
necessarily  manufactured  or  produced 
concurrently  in  the  same  operation. 
Relative  value  is  based  on  the  market 
value,  or  other  value  approved  by 
Customs,  of  each  such  product  or  by- 
product determined  as  of  the  time  it  is 
first  separated  in  the  manufacturing  or 
production  process.  Market  value  is 
generally  measured  by  the  selling  price, 
not  including  any  packaging, 
transportation,  or  other  identifiable 
costs,  which  accrue  after  the  product 
itself  is  processed.  Drawback  law 
requires  the  apportionment  of  drawback 
to  each  such  product  or  by-product 
based  on  its  relative  value  at  the  time  of 
separation. 

(s)  Substituted  merchandise. 
"Substituted  merchandise"  means  same 
kind  and  quality  merchandise  that  may 
be  substituted  under  the  substitution 
drawback  provisions,  either  section 
313(b)  or  313(p)  of  the  Act,  as  amended 
(19  U.S.C.  1313  (b)  or  (p)).  Under 
section  313(b),  substituted  merchandise 
is  of  the  same  kind  and  quality  if  it  is 
capable  of  being  used  interchangeably 
in  manufacture  or  production  of 
exported  or  destroyed  articles  with  no 
substantial  change  in  the  manufacturing 
or  production  process.  Under  section 
313(p),  as  amended,  an  exported  article 
and  a  qualified  article  are  of  the  same 
kind  and  quality  if  they  fall  under  the 
same  8-digit  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
tariff  classification  as  enumerated  in 
section  313(p)(3)(A)(i)  (I)  or  (II),  as 
amended,  or  are  commercially 
interchangeable  (see  §  191.2(e)).  Under 
section  313(j)(2),  substituted 
merchandise  means  merchandise  which 
is  commercially  interchangeable  with 
the  imported  designated  merchandise. 

(t)  Schedule.  A  "schedule"  means  a 
document  filed  by  a  drawback  claimant, 
under  section  313  (a)  or  (b),  as  amended 
(19  U.S.C.  1313  (a)  or  (b)),  showing  the 
quantity  of  imported  or  substituted 
merchandise  used  in  or  appearing  in 
each  article  exported  or  destroyed  for 
drawback. 

(u)  Specific  manufacturing  drawback 
ruling.  A  "specific  manufacturing 
drawback  ruling"  meems  an  application, 
in  one  of  the  formats  published  in 
appendix  B  of  this  part,  by  a 
manufacturer  or  producer  for  a  ruling  on 
a  specific  manufacturing  or  production 
operation  for  drawback,  as  described  in 
the  format  used,  together  writh  a  letter  of 
approval  issued  by  Customs 
Headquarters  to  the  applicant  in 
response  to  the  application  in 
accordance  with  §191.8.  Synopses  of 
approved  specific  manufacturing 
drawback  rulings  are  published  in  the 
Customs  Bulletin  with  each  synopsis 
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being  published  under  an  identifying 
Treasury  Decision.  Specific 
manufacturing  drawback  rulings  are 
subject  to  the  provisions  in  part  177  of 
this  chapter. 

(v)  Verification.  "Verification"  means 
the  examination  of  any  and  all  records, 
maintained  by  the  claimant,  or  any 
party  involved  in  the  drawback  process, 
which  are  required  by  the  appropriate 
Customs  officer  to  render  a  meaningful 
recommendation  concerning  the 
drawback  claimant's  conformity  to  the 
law  and  regulations  and  the 
determination  of  supportability, 
correctness,  and  validity  of  the  specific 
claim  or  groups  of  claims  being  verified. 

§191.3    Duties  and  fees  subject  or  not 
subject  to  drawback. 

(a)  Duties  subject  to  drawback 
include: 

(1)  All  ordinar)'  Customs  duties, 
including: 

(i)  Duties  paid  on  an  entry,  or 
withdrawal  from  warehouse,  for 
consumption  for  which  liquidation  has 
become  final; 

(ii)  Estimated  duties  paid  on  an  entr>-. 
or  withdrawal  from  warehouse,  for 
consumption,  for  which  liquidation  has 
not  become  final  and  for  which  the 
drawback  claimant  and  any  other  party 
responsible  for  the  payment  of 
liquidated  import  duties  have  filed  a 
written  request  and  waiver  under 
§191.82(b)  of  this  part: 

(iii)  Voluntary  tenders  of  the  unpaid 
amount  of  lawful  duties  on  an  entn,',  or 
withdrawal  from  warehouse,  for 
consumption,  provided  that  the  import 
entry,  or  withdrawal  from  warehouse, 
for  consumption  for  which  the 
voluntary  tender  was  made  is 
specifically  identified  in  the  voluntar\' 
tender  and  provided  that  liquidation  of 
the  drawback  entry  in  which  that 
specifically  identified  import  entry,  or 
withdrawal  from  warehouse,  for 
consumption  is  designated  has  not 
become  final  and  that  the  drawback 
claimant  and  any  other  party 
responsible  for  the  payment  of  the 
voluntan,'  fender  have  filed  a  written 
request  and  waiver  under  §  191.82(c)  of 
this  part;  or 

(ivj  Any  payment  of  duty  for  an 
import  entry,  or  withdrawal  from 
warehouse,  for  consumption,  such  as 
payment  of  a  demand  for  duties  under 
ig'U.S.C.  1592(d),  provided  that  the 
payment  is  specifically  identified  as 
duty  on  a  specifically  identified  import 
entry,  or  withdrawal  from  warehouse, 
for  consumption  the  liquidation  of 
which  became  final  prior  to  such 
payment,  and  provided  that  liquidation 
of  the  drawback  entry  in  which  that 
specifically  identified  entry,  or 


withdrawal  from  warehouse,  for 
consumption  is  designated  has  not 
become  final  and  that  the  drawback 
claimant  and  any  other  party 
responsible  for  the  other  payments  of 
duties  have  filed  a  written  request  and 
waiver  under  §  191 .82(c)  of  this  part; 

(2)  Marking  duties  assessed  under 
section  304(c).  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1304(c));  and. 

(3)  Internal  revenue  taxes  which 
attach  upon  importation  (see  §  101. l(i) 
of  this  chapter). 

(b)  Duties  and  fees  not  subject  to 
drawback  include: 

(1)  Harbor  maintenance  fee  (see 
§24.24  of  this  chapter); 

(2)  Merchandise  processing  fee  (see 
§  24.23  of  this  chapter);  and 

(3)  Antidumping  and  counter\ailing 
duties  on  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  August  23. 
1988. 

(c)  No  drawback  shall  be  allowed 
when  the  designated  imported 
merchandise,  or  the  substituted  other 
merchandise  (when  applicable),  consists 
of  an  agricuhural  product  to  which  an 
over-quota  rate  of  duty  established 
under  a  tariff-rate  quota  is  applicable, 
except  that: 

(1)  Agricultural  products  as  described 
in  paragraph  (c)  of  this  section  may  be 
eligible  for  drawback  under  section 
313(j)(l)  of  the  Act.  as  amended  (19 
U.S.C.  1313(j)(l));and 

(2)  Tobacco  otherwise  meeting  the 
description  of  agricultural  products  in 
paragraph  (c)  of  this  section  may  also  be 
eligible  for  drawback  under  section 
313(a)  of  the  Act  as  amended  (19  U.S.C. 
1313(a)). 

§191.4    IMerchandise  in  which  a  U.S. 
Government  interest  exists. 

(a)  Restricted  meaning  o(  Government. 
A  U.S.  Government  instmmentality 
operating  with  nonappropriated  funds  is 
considered  a  Government  entity  within 
the  meaning  of  this  section.  Surety  on 
any  drawback  bond  undertaken  by  these 
instrumentalities  will  not  be  required. 

(b)  Alloiwnce  of  drawback.  If  the 
merchandise  was  sold  to  the  U.S. 
Government,  drawback  shall  be 
available  onl>  to  the: 

(1)  Department,  branch,  agency,  or 
instrumentality  of  the  U.S.  Government 
which  purchased  it;  or 

(2)  Supplier,  or  any  of  the  parties 
specified  in  §  191.82  of  this  part, 
provided  the  claim  is  supported  by 
documentation  signed  by  a  proper 
officer  of  the  department,  branch, 
agency,  or  instrumentalitv  concerned 
certif\ing  that  the  right  to  drawback  was 
reserved  by  the  supplier  or  other  parties 
with  the  knowledge  and  consent  ot  the 


department,  branch,  agency,  or 
instrumentality. 

§  191 .5    Guantanamo  Bay,  Insular 
possessions,  trust  terrttortes. 

Guantanamo  Bay  Naval  Station  shall 
be  considered  foreign  territon*  for 
drawback  purposes  and.  according! v. 
drawback  may  be  permitted  on  articles 
shipped  there.  Under  19  U.S.C.  1313. 
drawback  of  Customs  duty  is  not 
allowed  on  articles  shipped  to  Puerto 
Rico,  the  U.S.  Virgin  Islands.  American 
Samoa.  Wake  Island.  Midway  Islands. 
Kingman  Reef,  Guam.  Canton  Island. 
Enderbun,-  Island,  Johnston  Island,  or 
Palmyra  Island 

§  1 91 .6    Authortty  to  stgn  drawback 
documents. 

(a)  Documents  listed  in  paragraph  (b) 
of  this  section  shall  be  signed  onlv  by 
one  of  the  following: 

(1)  The  president,  a  vice-president, 
secretary,  treasurer,  or  anv  other 
individual  legally  authorized  to  bind  the 
corporation; 

(2)  A  full  partner  of  a  partnership; 

(3)  The  owner  of  a  sole 
proprietorship; 

(4)  Any  employee  of  a  business  entity 
with  a  power  of  attorney, 

(5)  An  individual  acting  on  his  or  her 
own  behalf:  or 

(6)  A  licensed  Customs  broker  with  a 
power  of  attorney. 

(b)  The  following  documents  require 
execution  in  accordance  with  paragraph 
(a)  of  this  section: 

(IJ  Drawback  entnes; 

(2)  Certificates  of  deliverv'; 

(3)  Certificates  of  manufactu,"^  and 
delivery; 

(4)  .'\pplications  of  manufacturers  or 
producers  for  approval  of  specific 
manufacturing  drawback  rulings, 
sthedules.  and  supplemental  schedules; 

[^]  Letters  of  notification  for  general 
manufacturing  drawback  rulings: 

(6)  Endorsements  of  exporte.'^  on  bills 
of  lading  or  evidence  of  exportation:  and 

(7)  Abstracts,  schedules  and  extracts 
from  monthly  abstracts  if  not  included 
as  part  of  a  draw  back  claim. 

§  191.7    General  manufacturing  drawtMck 
ruling. 

(a)  Purpose:  eligibility  General 
manufacturing  drawback  rulings  are 
designed  to  simplify  drawback  for 
certain  common  manufacturing 
operations  but  do  not  preclude  or  limit 
the  use  of  applications  for  specific 
manufacturing  drawback  rulings  (see 
§  191.8).  A  manufacturer  or  producer 
engaged  in  an  operation  th.it  falls  within 
a  published  general  manufacturing 
drawback  ruling  may  submit  a  letter  of 
notification  of  intent  to  operate  under 
that  general  ruling.  Where  a  separately- 
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incorporated  subsidiary  of  a  parent 
corporation  is  engaged  in  manufacture 
or  production  for  drawback,  the 
subsidiary  is  the  proper  party  to  submit 
the  letter  of  notification,  and  cannot 
operate  under  a  letter  of  notification 
submitted  by  the  parent  corporation. 

(b)  Procedures— {"[)  Publication. 
General  manufacturing  drawback 
rulings  are  contained  in  Appendix  A  to 
this  part.  The  Appendix  will  be  updated 
when  new  general  drawback  rulings  are 
issued  (as  Treasury  Decisions)  or 
existing  general  drawback  rulings  are 
revised. 

(2)  Submission.  Letters  of  notification 
of  intent  to  operate  under  a  general 
manufacturing  drawback  ruling  shall  bf* 
submitted  in  duplicate  to  any  drawback 
office  where  drawback  entries  will  be 
filed  and  liquidated.  If  claims  are  to  be 
filed  at  more  than  one  drawback  office, 
two  additional  copies  of  the  letter  of 
notification  shall  be  filed  for  each 
additional  office  and  the  drawback 
office  with  which  the  letter  of 
notification  is  submitted  shall  forward 
the  additional  copies  to  such  additional 
ofrice(s). 

(3)  Information  required.  Each 
manufacturer  or  producer  submitting  a 
letter  of  notification  of  intent  to  operate 
under  a  general  manufacturing 
drawback  ruling  under  this  section  must 
provide  the  following  specific  detailed 
information: 

(i)  Name  and  address  of  producer  or 
manufacturer  (if  the  manufacturer  or 
producer  is  a  separately-incorporated 
subsidiary  of  a  corporation,  the 
subsidiary  corporation  must  submit  a 
letter  of  notification  in  its  own  name); 

(ii)  In  the  case  of  a  business  entity,  the 
names  of  the  persons  listed  in 
§  191.6(a)(1)  through  (5)  who  will  sign 
drawback  documents; 

(iii)  Locations  of  the  factories  which 
will  operate  under  the  letter  of 
notification; 

(iv)  Description  of  the  merchandise 
and  articles,  unless  specifically 
described  in  the  letter  of  notification; 

(v)  Basis  of  claim  used  for  calculating 
drawback;  and 

(vi)  IRS  (Internal  Revenue  Service) 
number  of  the  manufacturer  or 
producer 

(c)  Acknowledgment.  The  appropriate 
drawback  office  shall  acknowledge  in 
writing  the  receipt  of  the  letter  of 
notification  of  intent  to  operate  under 
the  general  manufacturing  drawback 
ruling. 

(d)  Duration  Acknowledged  letters  of 
notification  under  this  section  shall 
remain  in  effect  under  the  same  terms 
as  provided  for  in  §  191.8(h)  for  specific 
manufacturing  drawback  rulings. 


§  191 .8    Specific  manufacturing  drawback 
ruling. 

(a)  Proper  applicant.  Unless  operating 
under  a  general  manufacturing 
drawback  ruling  (see  §  191.7).  each 
manufacturer  or  producer  of  articles 
intended  to  be  claimed  for  drawback 
shall  apply  for  a  specific  manufacturing 
drawback  ruling.  Where  a  separately- 
incorporated  subsidiary  of  a  parent 
corporation  is  engaged  in  manufacture 
or  production  for  drawback,  the 
subsidiary  is  the  proper  party  to  apply 
for  a  specific  manufacturing  drawback 
ruling,  and  cannot  operate  under  any 
specific  manufacturing  drawback  ruling 
approved  in  favor  of  the  parent 
corporation. 

(b)  Sample  application.  Sample 
formats  for  applications  for  specific 
manufacturing  drawback  rulings  are 
contained  in  Appendix  B  to  this  part. 

(c)  Content  of  application.  The 
application  of  each  manufacturer  or 
producer  shall  include  the  following 
information  as  applicable: 

(1)  Name  and  address  of  the 
applicant; 

(2)  Internal  Revenue  Service  (IRS) 
number  of  the  applicant; 

(3)  Description  of  the  type  of  business 
in  which  engaged; 

(4)  Description  of  the  manufacturing 
or  production  process,  which  shows 
how  the  designated  and  substituted 
merchandise  are  used  to  make  the 
article  that  is  to  be  exported  or 
destroyed; 

(5)  In  the  case  of  a  business  entity,  the 
names  of  persons  listed  in  §  191.6(a)(1) 
through  (5)  who  will  sign  drawback 
documents; 

(6)  Description  of  the  imported 
merchandise  including  specifications; 

(7)  Description  of  the  exported  article; 

(8)  Basis  of  claim  for  calculating 
manufacturing  drawback; 

(9)  Summary  of  the  records  kept  to 
support  claims  for  drawback;  and 

(10)  Identity  and  address  of  the 
recordkeeper  if  other  than  the  claimant. 

(d)  Submission  An  application  for  a 
specific  manufacturing  drawback  ruling 
shall  be  submitted,  in  triplicate,  to 
Customs  Headquarters  (Attention:  Entry 
and  Carrier  Rulings  Branch,  Office  of 
Regulations  and  Rulings).  If  drawback 
claims  are  to  be  filed  under  the  ruling 
at  more  than  one  drawback  office,  two 
additional  copies  of  the  application 
shall  be  filed  for  each  additional  office. 

(e)  Review  and  action  by  Customs. 
Customs  Headquarters  shall  review  the 
application  for  a  specific  manufacturing 
drawback  ruling. 

(1)  Approval.  If  consistent  with  the 
drawback  law  and  regulations.  Customs 
Headquarters  shall  issue  a  letter  of 
approval  to  the  applicant  and  shall 


forward  2  copies  of  the  application  for 
the  specific  manufacturing  drawback 
ruling  to  the  appropriate  drawback 
office(s)  with  a  copy  of  the  letter  of 
approval.  Synopses  of  approved  specific 
manufacturing  drawback  rulings  shall 
be  published  in  the  weekly  Customs 
Bulletin  with  each  synopsis  being 
published  under  an  identifying  Treasury 
Decision  (T.D.).  Each  approved  specific 
manufacturing  drawback  ruling  shall  be 
assigned  a  unique  computer-generated 
manufacturing  contract  number  which 
appears  in  the  published  synopsis  and 
must  be  used  when  filing  manufacturing 
drawback  claims  with  Customs. 

(2)  Disapproval.  If  not  consistent  with 
the  drawback  law  and  regulations. 
Customs  Headquarters  shall  promptly 
inform  the  applicant  that  the 
application  cannot  be  approved  and 
shall  specifically  advise  the  applicant 
why  this  is  so.  A  disapproved 
application  may  be  resubmitted  with 
modifications  and/or  explanations 
addressing  the  reasons  given  for 
disapproval,  or  the  disapproval  may  be 
appealed  to  Customs  Headquarters 
(Attention:  Director,  International  Trade 
Compliance  Division). 

(f)  Schedules  and  supplemental 
schedules.  When  an  application  for  a 
specific  manufacturing  drawback  ruling 
states  that  drawback  is  to  be  based  upon 
a  schedule  filed  by  the  manufacturer  or 
producer,  the  schedule  will  be  reviewed 
by  Customs  Headquarters.  The 
application  may  include  a  request  for 
authorization  for  the  filing  of 
supplemental  schedules  with  the 
drawback  office  where  claims  are  filed. 

(g)  Procedure  to  modify  a  specific 
manufacturing  drawback  ruling.— {\) 
Supplemental  application.  Except  as 
provided  for  limited  modifications  in 
paragraph  (g)(2)  of  this  section,  a 
manufacturer  or  producer  desiring  to 
modify  an  existing  specific 
manufacturing  drawback  ruling  shall 
submit  a  supplemental  application  for 
such  a  ruling  in  the  form  of  the  original 
application  to  Customs  Headquarters 
(Attention:  Entry  and  Carrier  Rulings 
Branch,  Office  of  Regulations  and 
Rulings).  Except  as  specifically 
provided  in  this  section,  such 
modifications  (not  including  those 
provided  for  in  paragraph  (g)(2)  of  this 
section)  shall  be  subject  to  the 
procedures  provided  for  in  part  177  of 
this  chapter. 

(2)  Limited  modifications,  (i)  A 
supplemental  application  for  a  specific 
manufacturing  drawback  ruling  shall  be 
submitted  to  the  drawback  office(s) 
where  claims  are  filed  if  the 
modifications  are  limited  to: 

(A)  The  location  of  a  factory,  or  the 
addition  of  one  or  more  factories  where 
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the  methods  followed  and  records 
maintained  are  the  same  as  those  at 
another  factory  operating  under  the 
existing  specific  manufacturing 
drawback  ruling  of  the  manufacturer  or 
producer; 

(B)  The  succession  of  a  sole 
proprietorship,  partnership  or 
corporation  to  the  operations  of  a 
manufacturer  or  producer; 

(C)  A  change  in  name  of  the 
manufacturer  or  producer; 

(D)  A  change  in  the  persons  who  will 
sign  drawback  documents  in  the  case  of 
a  business  entity;  or 

(E)  Any  combination  of  the  foregoing 
changes. 

(ii)  A  limited  modification,  as 
provided  for  in  this  paragraph,  shall 
contain  only  the  modifications  to  be 
made,  in  addition  to  identifying  the 
specific  manufacturing  drawback  ruling 
and  being  signed  by  an  authorized 
person  (that  is.  such  a  modification 
need  not  be  in  the  form  of  an  original 
application,  as  under  paragraph  (g)(1)  of 
this  section). 

(h)  Duration.  Subject  to  part  177  of 
this  chapter,  an  approval  of  a  specific 
manufacturing  drawback  ruling  under 
this  section  shall  remain  in  effect 
indefinitely  unless: 

(1)  No  drawback  claim  or  certificate  of 
manufacture  and  delivery  is  filed  under 
the  ruling  for  a  period  of  5  years  and 
notice  of  termination  is  published  in  the 
Customs  Bulletin;  or 

(2)  The  manufacturer  or  producer  to 
whom  approval  of  the  ruling  was  issued 
files  a  request  to  terminate  the  ruling,  in 
writing,  with  Customs  Headquarters. 

§191.9    Agency. 

(a)  Applicability.  The  principal-agent 
procedures  described  in  paragraphs  (b) 
through  (e)  of  this  section  are  applicable 
only  in  substitution  manufacturing 
drawback  under  19  U.S.C.  1313(b). 

fb)  General.  An  owner  of  the 
designated  and  substituted  merchandise 
that  is  used  to  produce  the  exported 
articles  may  employ  another  person  to 
do  part,  or  all,  of  the  work  that 
transforms  either  the  designated  or 
substituted  merchandise  into  articles  for 
the  purpose  of  19  U.S.C.  1313(b),  or 
which  accomplishes  any  of  the  other 
manufacture  or  production  processes 
stated  in  §  191. 2lp).  The  person  who 
asserts  that  if  is  the  manufacturer  or 
producer  under  19  U.S.C.  1313(h)  must 
establish  by  its  manufacturing  records, 
the  manufacturing  records  of  its  agent, 
or  the  manufacturing  records  of  both 
parties,  that  the  designated  and 
substituted  mert:handise  were  used  in 
the  manufacture  or  production  of 
articles. 


(c)  Requirements. — (1)  Contract.  The 
manufacturer  must  estabhsh  that  it  is 
the  principal  in  a  contract  between  if 
and  its  agent  who  actually  does  the 
work  on  either  the  designated  or 
substituted  merchandise  for  the 
principal.  The  contract  must  specify: 

(i)  Terms  of  compensation  to  show 
that  the  relationship  is  an  agency  rather 
than  a  sale; 

(ii)  How  transfers  of  merchandise  and 
articles  will  be  recorded  by  the 
principal  and  its  agent; 

(iii)  The  work  to  be  performed  on  the 
merchandise  by  the  agent  for  the 
principal; 

(iv)  The  degree  of  control  that  is  to  be 
exercised  by  the  principal  over  the 
agent's  performance  of  work; 

(v)  The  party  who  is  to  bear  the  risk 
of  loss  on  the  merchandise  while  it  is  in 
the  agent's  custody;  and 

(vi)  The  period  that  the  contract  is  in 
effect. 

(2)  Ownership  of  the  merchandise  by 
the  principal.  The  records  of  the 
principal  and/or  the  agent  must 
establish  that  the  principal  had  legal 
and  equitable  title  to  the  merchandise 
before  receipt  by  the  agent.  The  right  of 
the  agent  to  assert  a  lien  on  the 
merchandise  for  work  performed  does 
not  derogate  the  principal's  ownership 
interest  for  the  purpose  of  19  U.S.C. 
1313(b). 

(3)  Sales  prohibited.  The  relationship 
between  the  principal  and  agent  must 
not  be  that  of  a  seller  and  buyer.  If  the 
parties'  records  show  that,  with  respect 
to  the  merchandise  that  is  the  subject  of 
the  principal-agent  contraci.  the 
merchandise  is  sold  to  the  agent  bv  the 
principal,  or  the  articles  manufactured 
by  the  agent  are  sold  to  the  principal  bv 
the  agent,  those  records  are  inadequate 
to  show  compliance  with  the 
requirement  in  19  U.S.C.  1313(b)  that 
the  principal  was  the  manufacturer  or 
producer  of  the  articles 

(d)  Specific  manufacturing  drawback 
rulings:  general  manufacturing 
drawback  rulings. — (1)  O^-ner.  An 
owner  who  intends  to  show  that  it  is  the 
manufacturer  or  producer  of  articles 
under  19  U.S.C.  1313(b)  through  the 
work  of  an  agent  must  state  that  intent 
in  any  application  for  a  specific 
manufacturing  drawback  ruling  filed 
under  §191.8. 

(2)  Agent.  Each  agent  operating  under 
this  section  must  have  filed  a  letter  of 
notification  for  the  general 
manufacturing  drawback  ruling  (see 
§  191.7).  for  an  agent,  covering  the 
articles  manufactured  or  produced,  or 
have  obtained  a  specific  manufactunng 
drawback  ruling  (see  §  191.8),  as 
appropriate. 


(e)  Certificate  of  manufacture  and 
delivery;  drawback  entry. — (1)  Agent. 
Each  agent  manufacturer  conducting 
operations  under  this  section  shall 
furnish  the  principal  for  whom  such 
agent  processed  merchandise  a 
certificate  of  manufacture  and  delivery 
applicable  to  the  operation  so 
conducted,  relating  to  the  substituted  or 
designated  merchandise,  and 
identifying  the  owner  of  the  articles  for 
whom  processing  was  conducted. 
Certificates  of  Manufacture  and  Delivery 
issued  to  document  the  transfer  of 
articles  under  this  section  do  not  assign 
the  potential  right  to  drawback  to  the 
person  to  whom  such  certificates  are 
issued. 

(2)  Principal  The  principal  for  whom 
processing  was  conducted  under  this 
section  shall  complete  and  file  a 
drawback  entr\-  on  Customs  Form  331 
and  attach  to  it  the  forms  from  its  agents 
or  agent,  if  necessar\-  (see  §§  191.10(e) 
and  191  24(c)  of  this  part).  The  principal 
shall  not  complete  a  certificate  of 
delivery  for  merchandise  which  it 
transfers  to  its  agent(s)  under  the 
procedures  in  this  section. 

§191.10    Certificate  of  deilvory. 

(a)  Purpose:  when  required.  A  partv 
who:  imports  and  pays  duty  on 
imported  merchandise:  receives 
imported  merchandi.se:  in  the  case  of  19 
U.S.C.  1313(j)(2).  receives  imported 
merchandise,  commercially 
interchangeable  merchandise,  or  any 
combination  of  imported  and 
commercially  interchangeable 
merchandise:  or  receives  an  article 
manufactured  or  produced  under  19 
U.S.C  1313  (a)  and/or  (b):  May  transfer 
such  merchandise  or  manufactured 
article  to  another  party.  The  party  shall 
record  this  transfer  bv  preparing  and 
issuing  in  favor  of  suf  h  other  partv  a 
certificate  of  delivery,  certified  bv  the 
importer  or  other  party  through  whose 
possession  the  merchandise  or 
manufactured  article  passed  (see 
paragraph  (c)  of  this  section).  A 
certificate  of  deliver*-  issued  with 
respect  to  the  delivered  merchandise  or 
article: 

(1)  Documents  the  transfer  of  that 
merchandise  or  article: 

(2)  Identifies  such  merchandise  or 
article  as  being  that  to  which  a  potential 
right  to  drawback  has  attached:  and 

(3)  .Assigns  such  right  to  the  transferee 
(see  «>  191.82  of  this  part). 

(b)  Required  mtormation  The 
certificate  of  delivery  must  include  the 
following  information: 

(1)  The  party  to  whom  the 
merchandise  or  articles  are  delivered; 

(2)  Date  of  deliver,-; 

(3)  Import  entr>-  number. 
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(4)  Quantity  delivered; 

(5)  Total  duty  paid  on,  or  attributable 
to,  the  delivered  merchandise: 

(6)  Date  certificate  was  issued; 

(7)  Date  of  importation; 

(8)  Port  where  import  entry  filed; 

(9)  Person  from  whom  received;  and 

(10)  Description  of  the  merchandise 
delivered,  and  if  such  merchandise  is 
the  designated  imported  merchandise  or 
merchandise  substituted  therefor  under 
19  U.S.C.  1313(j)(2)  or  1313(p).  the 
HTSUS  number  with  a  minimum  of  6 
digits.  (For  designated  imported 
merchandise,  such  HTSUS  number  shall 
be  from  the  entry  summar\'  and  other 
entr\'  documentation  for  the 
merchandise  unless  the  i.ssuer  of  the 
certificate  of  delivery  received  the 
merchandise  under  another  certificate  of 
deliverv',  in  which  case  such  HTSUS 
number  shall  be  from  the  other 
certificate  of  delivery.) 

(c)  Intermediate  trnnsfer — (1) 
Imported  merchandise.  If  the  imported 
merchandise  was  not  delivered  directly 
from  the  importer  to  the  manufacturer, 
or  from  the  importer  to  the  exporter  (or 
destroyer),  each  intermediate  transfer  of 
the  imported  merchandise  shall  be 
documented  by  means  of  a  certificate  of 
deliver^-  issued  in  favor  of  the  receiving 
party,  and  certified  by  the  person 
through  whose  possession  the 
merchandise  passed. 

(2)  Manufactured  article.  If  the  article 
manufactured  or  produced  under  19 
U.S.C.  1313  (a)  or  (b)  is  not  delivered 
directly  from  the  manufacturer  to  the 
e.xporter  (or  destroyer),  each 
intermediate  transfer  of  the  article  shall 
be  documented  by  means  of  a  certificate 
of  delivery,  issued  in  favor  of  the 
receiving  party,  and  certified  by  the 
person  through  whose  possession  the 
article  passed. 

(d)  Retention  period:  supporting 
records.  Records  supporting  the 
information  required  on  the 
certificate(s)  of  delivery,  as  listed  in 
paragraph  (b)  of  this  section,  must  be 
retained  by  the  issuing  partv  for  3  vears 
from  the  date  of  payment  of  the  related 
claim. 

(e)  Submission  to  Customs; 
certification.  The  certificate  of  delivery 
shall  be  retained  by  the  drawback 
claimant  and,  if  requested,  submitted  to 
Customs  as  part  of  the  claim.  If  the 
certificate  is  requested  by  Customs,  but 
is  not  submitted  as  part  of  the  claim,  the 
drawback  claim  dependent  on  that 
certificate  will  be  rejected  (see  §  191.52 
of  this  part). 

(f)  IVare/iouse  transfer  and 
withdrawals.  The  person  in  whose  name 
merchandise  is  withdrawn  from  a 
bonded  warehouse  shall  be  considered 
the  importer  for  drawback  purposes.  No 


certificate  of  delivery  is  required 
covering  prior  transfers  of  merchandise 
while  in  a  bonded  warehouse. 

§191.11    Tradeoff. 

(a)  Exchanged  merchandise.  To 
comply  with  §§191.21  and  191.22  of 
this  part,  the  use  of  domestic 
merchandise  taken  in  exchange  for 
imported  merchandise  of  the  same  kind 
and  quality  (as  defined  in  §191. 2(s)  of 
this  part  for  purposes  of  19  U.S.C. 
1313(b))  shall  be  treated  as  use  of  the 
imported  merchandise  if  no  certificate 
of  delivery  is  issued  covering  the 
transfer  of  the  imported  merchandise. 
This  provision  shall  be  known  as 
tradeoff  and  is  authorized  by  section 
313(k)  of  the  Act,  as  amended  (19  U.S.C. 
1313(k)). 

(b)  Requirements.  Tradeoff  must  occur 
between  two  separate  legal  entities  but 

it  is  not  necessary  that  the  entity 
exchanging  the  imported  merchandise 
be  the  importer  thereof.  In  addition, 
tradeoff  must  consist  of  a  straight 
tradeoff  of  same  kind  and  qualitv 
merchandise,  with  no  additional 
payments  of  any  type,  including 
additional  payment  in  kind. 

(c)  Application.  Each  would-be  user 
of  tradeoff,  except  those  operating  under 
an  approved  specific  manufacturing 
drawback  ruling  covering  substitution, 
must  apply  to  the  Entry  and  Carrier 
Rulings  Branch,  Office  of  Regulations 
and  Rulings,  Customs  Headquarters,  for 
a  determination  of  whether  the 
imported  and  domestic  merchandise  are 
ef  the  same  kind  and  quality.  For  those 
users  manufacturing  under  substitution 
drawback,  this  request  should  be 
contained  in  the  drawback  application. 
For  those  users  manufacturing  under 
direct  identification  drawback,  the 
request  should  be  made  by  a  separate 
letter. 

§191.12    Ctaim  filed  under  incorrect 
provision. 

A  drawback  claim  filed  pursuant  to 
any  provision  of  section  313  of  the  Act, 
as  amended  (19  U.S.C.  1313)  may  be 
deemed  filed  pursuant  to  any  other 
provision  thereof  should  the  drawback 
office  determine  that  drawback  is  not 
allowable  under  the  provision  as 
originally  filed,  but  that  it  is  allowable 
under  such  other  provision.  To  be 
allowable  under  such  other  provision, 
the  claim  must  meet  each  of  the 
requirements  of  such  other  provision. 

§191.13    Packaging  materials. 

Drawback  of  duties  is  provided  for  in 
section  313(q)  of  the  Act.  as  amended 
(19  U.S.C.  1313(q)).  on  imported 
packaging  material  when  used  to 
package  or  repackage  merchandise  or 


articles  exported  or  destroyed  pursuant 
to  section  313  (a),  (b),  (c).  or  (j)  of  the 
Act.  as  amended  (19  U.S.C.  1313  (a),  (b), 
(c),  or  (j)).  Drawback  is  payable  on  the 
packaging  material  pursuant  to  the 
particular  drawback  provision  to  which 
the  packaged  goods  themselves  are 
subject.  The  drawback  will  be  based  on 
the  duty,  tax  or  fee  paid  on  the 
importation  of  the  packaging  material. 
The  packaging  material  must  be 
separately  identified  on  the  claim. 

§191.14    Identification  of  merchandise  or 
articles  by  accounting  method. 

(a)  General.  This  section  provides  for 
the  identification  of  merchandise  or 
articles  for  drawback  purposes  by  the 
use  of  accounting  methods.  This  section 
applies  to  identification  of  merchandise 
or  articles  in  inventory  or  storage,  as 
well  as  identification  of  merchandise 
used  in  manufacture.  This  section  is  not 
applicable  to  situations  in  which  the 
drawback  law  authorizes  substitution 
(see  19  U.S.C.  1313(b).  1313(j)(2), 
1313(k),and  1313(p)).  When 
substitution  is  authorized,  merchandise 
or  articles  may  be  substituted  without 
reference  to  this  section,  under  the 
criteria  and  conditions  specifically 
authorized  in  the  .statutory  and 
regulaton,'  provisions  providing  for  the 
substitution.  This  section  is  not 
applicable  to  the  identification  of 
merchandise  by  accounting  procedures 
for  drawback  under  19  U.S.C.  1313(i)(l) 
for  exportations  to  Canada  or  Mexico 
under  the  NAFTA  (see  §181. 45(b)(2)). 

(b)  Conditions  and  criteria  for 
identification  by  accounting  method. 
Manufacturers,  producers,  claimants,  or 
other  appropriate  persons  may  identify 
for  drawback  purposes  lots  of 
merchandise  or  articles  under  this 
section,  subject  to  each  of  the  following 
conditions  and  criteria: 

(1)  The  lots  of  merchandise  or  articles 
to  be  so  identified  must  be  fungible  (see 
§191.2(n)  of  this  part); 

(2)  The  person  using  the  identification 
method  must  establish  that  inventory 
records  (for  example,  material  control 
records),  prepared  and  used  in  the 
ordinary  course  of  business,  account  for 
the  lots  of  merchandise  or  articles  to  be 
identified  as  being  received  into  and 
withdrawn  from  the  same  inventory. 
Even  if  merchandise  or  articles  are 
received  or  withdrawn  at  different 
geographical  locations,  if  such  inventory 
records  treat  receipts  or  withdrawals  as 
being  from  the  same  inventory,  those 
inventory  records  may  be  used  to 
identify  the  merchandise  or  articles 
under  this  section,  subject  to  the 
conditions  of  this  section.  If  any  such 
inventory  records  (that  is,  inventory 
records  prepared  and  used  in  the 
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ordinary  course  of  business)  treat 
receipts  and  withdrawals  as  being  from 
different  inventories,  those  inventory 
records  must  be  used  and  receipts  into 
or  withdrawals  from  the  different 
inventories  may  not  be  accounted  for 
together.  If  units  of  merchandise  or 
articles  can  be  specifically  identified 
(for  example,  by  serial  number),  the 
merchandise  or  articles  must  be 
specifically  identified  and  may  not  be 
identified  by  accounting  method,  unless 
it  is  established  that  inventory  records, 
prepared  and  used  in  the  ordinary 
course  of  business,  treat  the 
merchandise  or  articles  to  be  identified 
as  being  received  into  and  withdrawn 
from  the  same  inventor)'  (subject  to  the 
above  conditions); 

(3)  Unless  otherwise  provided  in  this 
section  (see,  for  example,  paragraph 
(c)(5)  of  this  section)  or  specifically 
approved  by  Customs  (by  a  binding 
ruling  under  part  177  of  this  chapter), 
all  receipts  (or  inputs)  into  and  all 
withdrawals  from  the  inventon,'  must  be 
recorded  in  the  accounting  record: 

(4)  The  records  which  support  anv 
identification  method  under  this  section 
are  subject  to  verification  by  Customs 
(see  §191.61  of  this  part).  If  Customs 
requests  such  verification,  the  person 
using  the  identification  method  must  be 
able  to  demonstrate  how.  under 
generally  accepted  accounting 
procedures,  the  records  which  support 
the  identification  method  used  account 
for  all  merchandise  or  articles  in.  and  all 
receipts  into  and  withdrawals  from,  the 
inventory,  and  the  drawback  per  unit  for 
each  receipt  and  withdrawal;  and 

(5)  Any  accounting  method  which  is 
used  by  a  person  for  drawback  purposes 
under  this  section  must  be  used  without 
variation  with  other  methods  for  a 
period  of  at  least  one  year,  unless 
approval  is  given  by  Customs  for  a 
shorter  period. 

(c)  Approved  accounting  methods. 
The  following  accounting  methods  are 
approved  for  use  in  the  identification  of 
merchandise  or  articles  for  drawback 
purposes  under  this  section. 

(1)  First-in.  first-out  (FIFO).  The  FIFO 
method  is  the  method  by  which  fungible 
merchandise  or  articles  are  identified  on 
the  basis  of  the  first  merchandise  or 
articles  received  into  the  inventory. 
Under  this  method,  withdrawals  are 
from  the  oldest  (first-in)  merchandise  or 
articles  in  the  inventory  at  the  time  of 
withdrawal. 

(2)  Last-in.  first  out  (UFO).  The  LIFO 
method  is  the  method  by  which  fungible 
merchandise  or  articles  are  identified  on 
the  basis  of  the  last  merchandise  or 
articles  received  into  the  inventory. 
Under  this  method,  withdrawals  are 
from  the  newest  (last-in)  merchandise  or 


articles  in  the  inventory  at  the  time  of 
withdrawal. 

(3)  Low-to-high.— {[)  General.  The 
low-to-high  method  is  the  method  by 
which  fungible  merchandise  or  articles 
are  identified  on  the  basis  of  the  lowest 
drawback  amount  per  unit  of  the 
merchandise  or  articles  received  into 
the  inventory.  Merchandise  or  articles 
with  no  drawback  attributable  to  them 
(for  example,  domestic  merchandise  or 
duty-free  merchandise)  must  be 
accounted  for  and  are  treated  as  having 
the  lowest  drawback  attributable  to 
them.  Under  this  method,  withdrawals 
are  from  the  merchandise  or  articles 
with  the  least  amount  of  drawback 
attributable  to  them,  then  that  with  the 
next  higher  amount,  and  so  forth.  If  the 
same  amount  of  drawback  is  attributable 
to  more  than  one  lot  of  merchandise  or 
articles,  withdrawals  are  from  the  oldest 
(first-in)  merchandise  or  articles  among 
those  lots  with  the  same  amount  of 
drawback  attributable.  This  method  mav 
be  used  without  accounting  for 
domestic  withdrawals.  Drawback 
requirements  are  applicable  to 
withdrawn  merchandise  or  articles  as 
identified  (for  example,  if  the 
merchandise  or  articles  identified  were 
attributable  to  an  import  more  than  .5 
years  (more  than  3  years  for  unused 
merchandise  drawback)  before  the 
claimed  export,  no  drawback  could  be 
granted). 

(ii)  Use  with  inventory  turn-over 
period.  The  low-to-high  method  may  be 
used  with  an  established  inventon.-  turn- 
over period,  provided  that: 

(A)  Merchandise  or  articles  identified 
for  drawback  purposes  under  this 
method  are  the  merchandise  or  articles 
with  the  least  amount  of  drawback 
attributable  to  them  among  the  lots  of 
merchandise  or  articles  received  into 
the  inventon,-  during  the  inventory  turn- 
over period  preceding  the  month  in 
which  the  merchandise  or  articles 
identified  were  withdrawn:  and 

(B)  The  person  establishes  the  average 
turnover  period,  as  described  in  this 
paragraph.  For  purposes  of  this  section, 
average  inventory  turn-over  period  is 
based  on  the  rate  of  withdrawal  from 
inventory  and  represents  the  time  in 
which  all  of  the  merchandise  or  articles 
in  the  inventory  at  a  given  time  must 
have  been  withdrawn.  To  establish  an 
average  of  this  time,  at  least  1  year,  or 
three  (3)  turn-over  periods  (if  inventorv- 
turns  over  less  than  3  times  per  year), 
must  be  averaged.  The  inventory  turn- 
over period  must  be  that  for  the 
merchandise  or  articles  to  be  identified, 
except  that  if  the  person  using  the 
method  has  more  than  one  kind  of 
merchandise  or  articles  with  different 
inventory  turn-over  periods,  the  longest 


average  turn-over  period  established 
under  this  section  may  be  used.  This 
method  may  be  used  without 
accounting  for  domestic  withdrawals. 
(iii)  Examples.  [A]  If  the  inventor>- 
contained  100  units  with  no  drawback 
attributable  to  them,  100  units  with  $1 
drawback  attributable  per  unit.  100 
units  with  S2  drawback  attributable  per 
unit,  and  the  inventory  turn-over 
method  is  not  to  be  used,  withdrawals 
would  be  identified  as  follows:  The  first 
100  units  withdrawn  would  have  no 
drawback  attributable  to  them,  the  next 
100  units  withdrawn  would  have  a 
drawback  attribution  of  $1  per  unit,  and 
the  third  100  units  withdrawn  would 
have  a  drawback  attribution  of  $2  per 
unit.  If  50  units  were  first  withdrawn  for 
non-drawback  purposes  and  the  next 
250  units  were  withdrawn  for  drawback 
purposes,  the  250-unit  withdrawal 
would  consist  of  100  units  with  no 
drawback  attributable,  100  units  with  $1 
drawback  attributable  per  unit,  and  50 
units  with  $2  drawback  attributable  per 
unit. 

(B)  If  the  average  turn-over  period  for 
the  merchandise  or  articles  identified  is 
3  months,  the  inventorv-  turn-over 
method  is  used,  and  the  withdrawal  is 
any  date  in  September,  the  merchandise 
or  articles  with  the  lowest  drawback 
attribution  received  into  inventon.  in 
June,  luly.  and  .August  would  be  that 
identified. 

(C)  If  the  a\erage  turn-over  period  for 
the  merrjhandise  or  articles  identified  is 
3  months,  the  inventon.-  turn-over 
method  is  used,  the  person  using  the 
identification  method  has  more  than 
one  kind  of  merchandise  or  articles  with 
different  inventon.-  tuni-over  periods  the 
longest  of  which  is  6  months,  and  the 
withdrawal  is  any  date  in  September, 
the  merchandise  or  articles  with  the 
lowest  drawback  attribution  received 
into  inventory  in  March,  April.  Mav. 
lune.  July,  and  August  would  be  that 
identified. 

(4)  Average  The  average  method  is 
the  method  by  which  fungible 
merchandise  or  articles  are  identified  on 
the  basis  of  the  calculation  (by  weighted 
averaging)  of  the  amount  of  drawback 
that  may  be  attributed  to  each  unit  of 
merchandise  or  articles  in  the  inventorv'. 
A  person  proposing  to  use  this  method 
should  obtain  a  ruling  from  Customs 
(see  19CFRpart  177). 

(5)  Inventory-  tum-over  for  limited 
purposes.  A  properly  established 
average  inventory  tum-over  period,  as 
provided  for  in  paragraph  (c)(3)[ii)(Bj  of 
this  section,  may  be  used  to  determine: 

(i)  The  fact  and  date(s)  of  use  in 
manufacture  or  production  of  the 
imported  designated  merchandise  and 


3104 


Federal  Register  /  Vol.  62,  No.  13  /  Tuesday,  January  21,  1997  /  Proposed  Rules 


other  (substituted)  merchandise  (see  19 
U.S.C.  1313(b));  or 

(ii)  The  fact  and  date(s)  of 
manufacture  or  production  of  the 
finished  articles  (see  19  U.S.C.  1313(a) 
and  (b)). 

(d)  Approval  of  other  accounting 
methods.  (1)  Persons  proposing  to  use 
an  accounting  method  for  identification 
of  merchandise  or  articles  for  drawback 
purposes  which  has  not  been  previously 
approved  for  such  use  (see  paragraph  (c) 
of  this  section),  or  which  includes 
modifications  from  the  methods  listed 
in  paragraph  (c)  of  this  section,  may 
seek  approval  by  Customs  of  the 
proposed  accounting  method  under  the 
provisions  for  obtaining  an 
administrative  ruling  (see  part  177  of 
this  chapter).  The  conditions  applied 
and  the  criteria  used  by  Customs  in 
approving  such  an  alternative 
accounting  method,  or  a  modification  of 
one  of  the  approved  accounting 
methods,  will  be  the  criteria  in 
paragraph  (b)  of  this  section,  as  well  as 
those  in  paragraph  (d)(2)  of  this  section. 

(2)  In  order  for  a  proposed  accounting 
method  to  be  approved  by  Customs  for 
purposes  of  this  section,  it  shall  meet 
the  following  criteria: 

(i)  For  purposes  of  calculations  of 
drawback,  the  proposed  accounting 
method  must  be  either  revenue  neutral 
or  favorable  to  the  Government;  and 

(ii)  The  proposed  accounting  method 
should  be: 

(A)  Generally  consistent  with 
commercial  accounting  procedures,  as 
applicable  for  purposes  of  drawback; 

(B)  Consistent  with  inventory  or 
material  control  records  used  in  the 
ordinary  course  of  business  by  the 
person  proposing  the  method:  and 

(C)  Easily  administered  by  both 
Customs  and  the  person  proposing  the 
method. 

Subpart  B — Manufacturing  Drawtack 

S  191.21    Direct  Identification  drawback. 

Section  313(a)  of  the  Act.  as  amended 
(19  U.S.C.  1313(a)),  provides  for 
drawback  upon  the  exportation,  or 
destruction  under  Customs  supervision, 
of  articles  which  are  not  used  in  the 
United  States  prior  to  their  exportation 
or  destruction,  and  which  are 
manufactured  or  produced  in  the  United 
States  wholly  or  in  part  with  the  use  of 
particular  imported,  duty-paid 
merchandise.  Where  two  or  more 
products  result,  drawback  shall  be 
distributed  among  the  products  in 
accordance  with  their  relative  value  (see 
§  191. 2(r))  at  the  time  of  separation. 
Merchandise  may  be  identified  for 
drawback  purposes  under  19  U.S.C. 


1313(a)  in  the  manner  provided  for  and 
prescribed  in  §  191.14  of  this  part. 

§  1 91 .22    Substitution  drawback. 

(a)  General.  If  imported,  duty-paid, 
merchandise  and  any  other  merchandise 
(whether  imported  or  domestic)  of  the 
same  kind  and  quality  are  used  in  the 
manufacture  or  production  of  ailicles 
within  a  period  not  to  exceed  3  years 
from  the  receipt  of  the  imported 
merchandise  by  the  manufacturer  or 
producer  of  the  articles,  then  upon  the 
exportation,  or  destruction  under 
Customs  supervision,  of  any  such 
articles,  without  their  having  been  used 
in  the  United  States  prior  to  such 
exportation  or  destruction,  drawback  is 
provided  for  in  section  313(b)  of  the 
Act,  as  amended  (19  U.S.C.  1313(b)), 
even  though  none  of  the  imported,  duty- 
paid  merchandise  may  have  been  used 
in  the  manufacture  or  production  of  the 
exported  or  destroyed  articles.  The 
amount  of  drawback  allowable  cannot 
exceed  that  which  would  have  been 
allowable  had  the  merchandise  used 
therein  been  the  imported,  duty-paid 
merchandise. 

(b)  Use  by  same  manufacturer  or 
producer  at  different  factory.  Duty-paid 
merchandise  or  drawback  products  used 
at  one  factory  of  a  manufacturer  or 
producer  within  3  years  after  the  date 
on  which  the  material  was  received  by 
the  manufacturer  or  producer  may  be 
designated  as  the  basis  for  drawback  on 
articles  manufactured  or  produced  in 
accordance  with  these  regulations  at 
other  factories  of  the  same  manufadurer 
or  producer. 

(c)  Designation.  A  manufacturer  or 
producer  may  designate  any  eligible 
imported  merchandise  or  drawback 
product  which  it  has  used  in 
manufacture  or  production. 

(d)  Designation  by  successor. — (1) 
General  rule.  Upon  compliance  with  the 
requirements  in  this  section,  a  drawback 
successor  as  defined  in  paragraph  (d)(2) 
of  this  section  may  designate 
merchandise  or  drawback  product  used 
by  a  predecessor  before  the  date  of 
succession  as  the  basis  for  drawback  on 
articles  manufactured  or  produced  by 
the  successor  after  the  date  of 
succession. 

(2)  Drawback  successor.  A  "drawback 
successor"  is  a  manufacturer  or 
producer  to  whom  another  entity 
(predecessor)  has  transferred,  by  written 
agreement,  merger,  or  corporate 
resolution: 

(i)  All  or  substantially  all  of  the  rights, 
privileges,  immunities,  powers,  duties, 
and  liabilities  of  the  predecessor;  or 

(ii)  The  assets  and  other  business 
interests  of  a  division,  plant,  or  other 
business  unit  of  such  predecessor, 


provided  that  the  value  of  the 
transferred  assets  and  interests  (realty, 
personality,  and  intangibles,  exclusive 
of  the  drawback  rights)  exceeds  the 
value  of  such  drawback  rights,  whether 
vested  or  contingent, 

(3)  Certifications  and  required 
evidence — (i)  Records  of  predecessor. 
The  predecessor  or  successor  must 
certify  that  the  successor  is  in 
possession  of  the  predecessor's  records 
which  are  necessary  to  establish  the 
right  to  drawback  under  the  law  and 
regulations  with  respect  to  the 
merchandise  or  drawback  product. 

(ii)  Merchandise  not  otherwise 
designated.  The  predecessor  or 
successor  must  certify  in  an  attachment 
to  the  claim,  that  the  predecessor  has 
not  designated  and  will  not  designate, 
nor  enable  any  other  person  to 
designate,  such  merchandise  or  product 
as  the  basis  for  drawback. 

(iii)  Value  of  transferred  property.  In 
instances  in  which  assets  and  other 
business  interests  of  a  division,  plant,  or 
other  business  unit  of  a  predecessor  are 
transferred,  the  predecessor  or  successor 
must  specify,  and  maintain  supporting 
records  to  establish,  the  value  of  the 
drawback  rights  and  the  value  of  all 
other  transferred  property. 

(iv)  Review  by  Customs.  The  written 
agreement,  merger,  or  corporate 
resolution,  provided  for  in  paragraph 
(d)(2)  of  this  section,  and  the  records 
and  evidence  provided  for  in  paragraph 
(d)(3)  (i)  through  (iii)  of  this  section, 
must  be  retained  by  the  appropriate 
party(s)  for  3  years  from  the  date  of 
payment  of  the  related  claim  and  are 
subject  to  review  by  Customs  upon 
request. 

(e)  By-products — (1)  General.  Where 
two  or  more  products  are  produced 
concurrently  in  a  substitution 
manufacturing  operation,  drawback 
shall  be  distributed  to  each  product  in 
accordance  with  its  relative  value  (see 
§191. 2(r))  at  the  time  of  separation. 

(2)  Claims  covering  a  manufacturing 
period.  Where  the  claim  covers  a 
manufacturing  period  rather  than  a 
manufacturing  lot,  the  entire  period 
covered  by  the  claim  is  the  time  of 
separation  of  the  products  and  the  value 
per  unit  of  product  is  the  market  value 
for  the  period  (see  §191. 2(r)  of  this  part). 
Manufacturing  periods  in  excess  of  one 
month  may  not  be  used  without  specific 
approval  of  Customs. 

(3)  Recordkeeping.  Records  shall  be 
maintained  showing  the  relative  value 
of  each  product  at  the  time  of 
separation. 

§191.23    MettKXto  of  Claiming  drawback. 

(a)  Used  in.  Drawback  may  be  paid 
based  on  the  amount  of  the  imported  or 
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substituted  merchandise  used  in  the 
manufacture  of  the  exported  article, 
where  there  is  no  waste  or  the  waste  is 
valueless  or  unrecoverable.  This  method 
must  be  used  when  byproducts  also 
necessarily  and  concurrently  result  from 
the  manufacturing  process,  and  there  is 
no  valuable  waste  (see  paragraph  (c)  of 
this  section). 

(b)  Appearing  in.  Drawback  is 
allowable  under  this  method  based  only 
on  the  amount  of  imported  or 
substituted  merchandise  that  appears  in 
(is  contained  in)  the  exported  articles. 
This  method  may  not  be  used  if  there 
are  byproducts  also  necessarily  and 
concurrently  resulting  from  the 
manufacturing  process. 

(c)  Used  in  Jess  valuable  waste. 
Drawback  is  allowable  under  this 
method  based  on  the  quantity  of 
merchandise  or  drawback  products  used 
to  manufacture  the  exported  or 
destroyed  article,  reduced  by  an  amount 
equal  to  the  quantity  of  this 
merchandise  that  the  value  of  the  waste 
would  replace.  This  method  must  be 
used  when  byproducts  also  necessarily 
and  concurrently  result  from  the 
manufacturing  process,  and  there  is 
valuable  waste. 

(d)  Recordkeeping. — (1)  Valuable 
waste.  When  the  waste  has  a  value  and 
the  drawback  claim  is  not  limited  to  the 
quantity  of  imported  or  substituted 
merchandise  or  drawback  products 
appearing  in  the  exported  or  destroyed 
articles  claimed  for  drawback,  the 
manufacturer  or  producer  shall  keep 
records  to  show  the  market  value  of  the 
merchandise  or  drawback  products  used 
in  manufacture  or  production,  as  well  as 
the  market  value  of  the  resulting  waste 
(see  §  191. 2(r)  of  this  part). 

(2)  If  claim  for  waste  is  waived.  If 
claim  for  waste  is  waived,  only  the 
"appearing  in"  basis  may  be  used  (see 
paragraph  (b)  of  this  section).  Waste 
records  need  not  be  kept  unless  required 
to  establish  the  quantity  of  imported 
duty-paid  merchandise  or  drawback 
products  appearing  in  the  exported  or 
destroyed  articles  claimed  for  drawback. 

§  191.24    Certificate  of  manufacture  and 
delivery. 

(a)  When  required.  When  the 
imported  merchandise  or  drawback 
product  imdergoes  some  process  of 
manufacture  under  a  general 
manufacturing  drawback  ruling  or  a 
specific  manufacturing  drawback  ruling, 
a  certificate  of  manufacture  and  dehvery 
shall  be  prepared  and  certified  by  the 
manufacturer.  To  assign  drawback 
rights,  see  §191.82  of  this  part. 

(b)  Information  required  on 
certificate.  The  following  information 
shall  be  required  on  the  certificate  of 


manufacture  and  delivery  executed  by 
the  manufacturer  or  producer: 

(1)  The  quantity,  kind  and  quality  of 
imported,  duty-paid  merchandise  or 
drawback  product  designated; 

(2)  Import  entry  numbers,  HTSUS 
number  to  at  least  the  6th  digit  (such 
HTSUS  number  shall  be  from  the  entrv 
summary  and  other  entr\' 
documentation  for  the  imported,  duty- 
paid  merchandise  unless  the  issuer  of 
the  certificate  of  manufacture  and 
delivery  received  the  merchandise 
under  another  certificate  (either  of 
delivery  or  of  manufacture  and 
delivery),  in  which  case  such  HTSUS 
number  shall  be  from  the  other 
certificate),  and  applicable  duty 
amounts,  if  applicable; 

(3)  Date  received  at  factory',  if 
applicable; 

(4)  Date  used  in  manufacture,  if 
applicable; 

(5)  Va'ue  at  factory-,  if  applicable; 

(6)  Quantity  of  waste,  if  any.  if 
applicable; 

(7)  Market  value  of  any  wa.ste,  if 
applicable; 

(8)  Total  quantity  and  description  of 
merchandise  appearing  in  or  used. 

(9)  Total  quantity  and  de.scription  of 
articles  produced; 

(10)  Date  of  manufacture  or 
production  of  the  articles:  and 

(11)  The  quantity  of  articles 
transferred. 

(c)  Filing  of  certificate.  The  certificate 
of  manufacture  and  delivery  shall  be 
filed  with  the  drawback  claim  it 
supports  (unless  previously  filed)  (see 
§191.51  of  this  part). 

(d)  Effect  of  certificate.  A  certificate  of 
manufacture  and  delivery-  is  used  to 
document  the  physical  delivery-  of 
articles  from  the  manufacturer  or 
producer  to  another  party.  A  certificate 
of  manufacture  and  delivery  issued  with 
respect  to  articles  identifies  such 
articles  as  being  those  to  which  a 
potential  right  to  drawback  has 
attached.  Unless  it  is  explicitly  provided 
on  the  certificate  of  manufacture  and 
delivery'  that  potential  drawback  rights 
are  not  transferred  by  such  certificate 
(for  example,  in  the  case  of  a  principal- 
agency  relationship  under  this  part  (see 
§191.9)),  a  certificate  of  manufacture 
and  delivery  assigns  such  potential 
rights  to  the  transferee  (see  §191.82  of 
this  part). 

§  191 .25    Recordkeeping  for  manufacturing 
drawt>ack. 

(a)  Direct  identification 
manufacturing. — (1)  Records  required. 
Each  manufacturer  or  producer  under 
19  U.S.C.  1313(a)  shall  keep  records  to 
allow  the  verifying  Customs  official  to 
trace  all  articles  manufactured  or 


produced  for  exportation  or  destruction 

with  drawback,  from  importation, 
through  production,  to  exportation  or 
destruction.  To  this  end,  these  records 
shall  specifically  establish: 

(i)  Tne  date  or  inclusive  dates  of 
manufacture  or  production; 

(ii)  The  quantity  and  identity  of  the 
imported  duty-paid  merchandise  or 
drawback  products  used  in  or  appearing 
in  (see  §191.23]  the  articles 
manufactured  or  produced; 

(iii)  The  quantity,  if  any.  of  the 
nondrawback  merchandise  used,  when 
these  records  are  necessary-  to  determine 
the  quantity  of  imported  duty-paid 
merchandise  or  drawback  produd  used 
in  the  manufacture  or  production  of  the 
exported  or  destroyed  articles  or 
appearing  in  them: 

(iv)  The  quantity  and  description  of 
the  articles  manufactured  or  produced: 

(v)  The  quantity  of  waste  incurred,  if 
applicable;  and 

(vi)  That  the  finished  articles  on 
which  drawback  is  claimed  were 
exported  or  destroyed  within  5  years 
after  the  importation  of  the  duty-paid 
merchandise,  without  having  been  used 
in  the  United  States  prior  to  such 
exportation  or  destruction.  (If  the 
completed  articles  were  commingled 
after  manufacture,  their  identity  may  be 
maintained  in  tie  manner  prescribed  in 
§191.14  of  this  part.) 

(2)  Accounting.  The  mert;handise  and 
articles  to  be  exported  or  destroyed  shall 
be  accounted  for  in  a  manner  which  will 
enable  the  manufacturer,  producer,  or 
claimant: 

(i)  To  determine,  and  the  Customs 
official  to  verify,  the  applicable  import 
entn,'.  certificate  of  delivery',  and/or 
certificate  of  manufacture  and  delivery 
associated  with  ihe  claim:  and 

(ii)  To  identify  with  respect  to  that 
import  entr\ .  certificate  of  delivery-,  or 
certificate  of  manufacture  and  delivery, 
the  imported  duty-paid  merchandise  or 
drawback  products  used  in  manufacture 
orproduction  . 

(d)  Substitution  manufacturing  The 
records  of  the  manufacturer  or  producer 
of  articles  manufactured  or  produced  in 
accordance  with  19  U.S.C.  1313(t)  shall 
establish  the  facts  in  paragraph  (a)(1) 
(i)-(vi)  of  this  section,  and: 

(1)  The  quantity,  identity,  and 
specifications  of  the  merchandise 
designated  (imported  duty-paid,  or 
drawback  product); 

(2)  The  quantity,  identity,  and 
specifications  of  merchandise  of  the 
same  kind  and  quality  as  the  designated 
merchandise  before  its  use  to 
manufacture  or  produce  (or  appearance 
in)  the  exported  articles;  and 

(3)  That,  within  3  years  after  receiving 
the  designated  merchandise  at  its  plant. 
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the  manufacturer  or  producer  used  it  in 
manufacturing  or  production  and  that 
during  the  same  3-year  period  it 
manufactured  or  produced  the  exported 
or  destroyed  articles. 

(c)  Valuable  waste  records.  When 
waste  has  a  value  and  the  manufacturer, 
producer,  or  claimant,  has  not  limited 
the  claims  based  on  the  quantity  of 
imported  or  substituted  merchandise 
appearing  in  the  articles  exported  or 
destroyed,  the  manufacturer  or  producer 
shall  keep  records  to  show  the  market 
value  of  the  merchandise  used,  as  well 
as  the  quantity  and  market  value  of  the 
waste  incurred  (see  §  lS1.2(r)  of  this 
part).  In  such  records,  the  quantity  of 
merchandise  identified  or  designated  for 
drawback,  under  19  U.S.C.  1313(a}  or 
1313(b),  respectively,  shall  be  based  on 
the  quantity  of  merchandise  actually 
used  to  manufacture  or  produce  the 
exported  or  destroyed  articles,  reduced 
by  the  amount  of  merchandise  which 
the  value  of  the  waste  would  replace. 

(d)  Purchase  of  manufactured  articles 
for  exportation.  Where  the  clainlant 
purchases  articles  from  the 
manufacturer  and  exports  them,  the 
claimant  shall  file  the  related  certificate 
of  manufacture  and  deliver^'  as  part  of 
the  claim  (see  §  191.51(a)(1)  of  this  part). 

(e)  Delivery  of  imported  merchandise 
to  manufacturer.  The  claimant  shall 
retain  the  certificate  of  delivery  for  any 
identified  or  designated  import  entrv' 
covering  merchandise  that  was  not 
imported  by  the  manufacturer. 

(i)  Multiple  claimants. — (1)  General. 
Multiple  claimants  may  file  for 
drawback  with  respect  to  the  same 
export  (for  example,  a  chemical  is 
exported  in  a  container,  where  the 
chemical  and  the  container  have  been 
produced  by  different  manufacturers 
under  drawback  conditions). 

(2)  Procedures. — (i)  Submission  of 
letter.  Each  drawback  claimant  shall  file 
a  separate  letter,  as  part  of  the  claim, 
describing  the  component  article  on  the 
export  bill  of  lading  to  which  each  claim 
will  relate.  Each  letter  shall  show  the 
name  of  the  claimant  and  bear  a 
statement  that  the  claim  shall  be  limited 
to  its  respective  component  article.  The 
exporter  shall  endorse  the  letters,  as 
reqiired,  to  show  the  respective 
interests  of  the  claimants. 

(ii)  Blanket  waivers  and  assignments 
of  drawback  rights.  Exporters  may  waive 
and  assign  their  drawback  rights  for  all, 
or  any  portion,  of  their  exportations 
with  respect  to  a  particular  commodity 
for  a  given  period  to  a  drawback 
claimant. 

(iii)  Use  of  export  summary- 
procedure  If  the  parties  elect  to  use  the 
export  summary  procedure,  each 
drawback  claimant  shall  complete  a 


chronological  summary  of  exports  for 
the  respective  component  product  to 
which  each  claim  will  relate.  Each 
claimant  shall  identify  in  the 
chronological  summary  the  name  of  the 
other  claimant(s)  and  the  component 
product  for  which  each  will 
independently  claim  drawback.  The 
exporter  shall  endorse  the  summaries, 
as  required,  to  show  the  respective 
interests  of  the  claimants.  The  claimant 
shall  have  on  file  and  make  available  to 
Customs  upon  request,  the  endorsement 
from  the  exporter  assigning  the  right  to 
claim  drawback, 

(g)  Retention  of  records.  All  records 
required  to  be  kept  by  the  manufacturer, 
producer,  or  claimant  with  respect  to 
drawback  claims,  and  records  kept  by 
others  to  complement  the  records  of  the 
manufacturer,  producer,  or  claimant 
shall  be  retained  for  3  years  after  the 
date  of  payment  of  the  related  claims. 

§191.26    Time  limitations. 

(a)  Direct  identification 
manufacturing.  Drawback  shall  be 
allowed  on  imported  merchandise  used 
to  manufacture  or  produce  articles  that 
are  exported  or  destroyed  under 
Customs  supervision  within  5  years 
after  importation  of  the  merchandise 
identified  to  support  the  claim. 

(b)  Substitution  manufacturing. 
Drawback  shall  be  allowed  on  the 
imported  merchandise  if  the  following 
conditions  are  met: 

(1)  The  designated  merchandise  is 
used  in  manufacture  or  production 
within  3  years  after  receipt  by  the 
manufacturer  or  producer  at  its  factory; 

(2)  Within  the  3-year  period  described 
in  paragraph  (b)(1)  of  this  section,  the 
exported  or  destroyed  articles,  or 
drawback  products,  were  manufactured 
or  produced;  and 

(3)  The  completed  articles  must  be 
exported  or  destroyed  under  Customs 
supervision  within  5  years  of  the  date  of 
importation  of  the  designated 
merchandise. 

(c)  Drawback  claims  filed  before 
specific  or  general  manufacturing 
drawback  ruling  approved  or 
acknowledged.  Drawback  claims  may  be 
filed  before  the  letter  of  notification  of 
intent  to  operate  under  a  general 
manufacturing  drawback  ruling 
covering  the  claims  is  acknowledged 

(§  191.7),  or  before  the  specific 
manufacturing  drawback  ruling 
covering  the  claims  is  approved 
(§  191.8).  but  no  drawback  shall  be  paid 
until  such  acknowledgment  or  approval, 
as  appropriate. 


§  191.27    Person  entitled  to  claim 
drawtjack. 

The  exporter  (or  destroyer)  shall  be 
entitled  to  claim  drawback,  unless  the 
exporter  (or  destroyer),  by  means  of  a 
certification,  assigns  the  right  to  claim 
drawback  to  the  manufacturer, 
producer,  importer,  or  intermediate 
party.  Such  certification  shall  also 
affirm  that  the  exporter  (or  destroyer) 
has  not  and  will  not  itself  claim 
drawback  or  assign  the  right  to  claim 
drawback  on  the  particular  exportation 
or  destruction  to  any  other  party. 
Drawback  is  paid  to  the  claimant,  who 
may  be  the  manufacturer,  producer, 
intermediate  party,  importer,  or  exporter 
(destroyer). 

Subpart  C — Unused  Merchandise 
Drawt)ack 

§191.31    Direct  identification. 

(a)  General.  Section  1313(j)(l)  of  the 
Act,  as  amended  (19  U.S.C.  1313(j)(l)), 
provides  for  drawback  upon  the 
exportation  or  destruction  under 
Customs  supervision  of  imported 
merchandise  upon  which  was  paid  any 
duty,  tax,  or  fee  imposed  under  Federal 
law  because  of  its  importation,  if  the 
merchandise  has  not  been  used  within 
the  United  States  before  such 
exportation  or  destruction. 

(b)  Time  of  exportation  or  destruction. 
Drawback  shall  be  allowed  on  imported 
merchandise  if,  before  the  close  of  the 
3-year  period  beginning  on  the  date  of 
importation,  the  merchandise  is 
exported  from  the  United  States  or 
destroyed  under  Customs  supervision. 

(c)  Use.  In  general,  for  purposes  of 
this  section,  merchandise  is  "used" 
when  it  is  employed  to  perform  the 
function  for  which  it  was  intended  (for 
example,  shoes  worn  as  footwear  have 
been  "used").  The  performing  of  any 
operation  or  combination  of  operations, 
not  amounting  to  manufacture  or 
production  under  the  provisions  of  the 
manufacturing  drawback  law,  on  the 
imported  merchandise  is  not  a  use  of 
that  merchandise  for  purposes  of  this 
section. 

§191.32    Substitution  drawtwck. 

(a)  General.  Section  313(j)(2)  of  the 
Act.  as  amended  (19  U.S.C.  1313(j)(2)), 
provides  for  drawback  on  merchandise 
which  is  commercially  interchangeable 
with  imported  merchandise  if  the 
commercially  interchangeable 
merchandise  is  exported,  or  destroyed 
under  Customs  supervision,  within  3 
years  after  the  importation  of  the 
imported  merchandise,  and  before  such 
exportation  or  destruction,  the 
commercially  interchangeable 
merchandise  is  not  used  in  the  United 
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States  (see  paragraph  (e)  of  this  section) 
and  is  in  the  possession  of  the  party 
claiming  drawback. 

(b)  Requirements.  (1)  The  claimant 
must  have  possessed  the  substituted 
merchandise  that  was  exported  or 
destroyed,  as  provided  in  paragraph 
(d)(1)  of  this  section; 

(2)  The  substituted  merchandise  must 
be  commercially  interchangeable  with 
the  imported  merchandise  that  is 
designated  for  drawback;  and 

(3)  The  substituted  merchandise 
exported  or  destroyed  must  not  have 
been  used  in  the  United  States  before  its 
exportation  or  destruction  (see 
paragraph  (e)  of  this  section). 

(c)  Determination  of  commercial 
interchangeability.  In  determining 
commercial  interchangeability,  factors 
to  be  considered  include,  but  are  not 
limited  to.  Governmental  and 
recognized  industrial  standards,  part 
numbers,  tariff^  classification  and  value. 
This  determination  can  be  obtained  in 
one  of  three  ways: 

(1)  A  formal  ruling  from  the  Entry  and 
Carrier  Rulings  Branch,  Office  of 
Regulations  and  Rulings; 

(2)  A  nonbinding  predetermination 
request  sent  directly  to  the  appropriate 
drawback  office;  or 

(3)  A  submission  of  all  the  required 
documentation  necessar}'  to  make  a 
commercial  interchangeability 
determination  with  each  individual 
drawback  claim  filed. 

(d)  Time  limitations.  For  substitution 
unused  merchandise  drawback: 

(1)  The  claimant  must  have  had 
possession  of  the  exported  or  destroyed 
merchandise  at  some  time  during  the  3- 
year  period  following  the  date  of 
importation  of  the  imported  designated 
merchandise;  and 

(2)  The  merchandise  to  be  exported  or 
destroyed  to  qualify  for  drawback  must 
be  exported,  or  destroyed  under 
Customs  supervision,  before  the  close  of 
the  3-year  period  beginning  on  the  date 
of  importation  of  the  imported 
designated  merchandise. 

(e)  Use.  In  general,  for  purposes  of 
this  section,  merchandise  is  "used" 
when  it  is  employed  to  perform  the 
function  for  which  it  was  intended  (for 
example,  shoes  worn  as  footwear  have 
been  "used").  The  performing  of  any 
operation  or  combination  of  operations, 
not  amounting  to  manufacture  or 
production  under  the  provisions  of  the 
manufacturing  drawback  law,  on  the 
commercially  interchangeable 
substituted  merchandise  is  not  a  use  of 
that  merchandise  for  purposes  of  this 
section. 

(f)  Designation  by  successor — (1) 
General  rule.  Upon  compUance  with  the 
requirements  of  this  section,  a  drawback 


successor  as  defined  in  paragraph  (f)(2) 
of  this  section  may  designate  either  of 
the  following  as  the  basis  for  drawback 
on  merchandise  possessed  by  the 
successor  after  the  date  of  succession; 

(i)  Imported  merchandise  which  the 
predecessor,  before  the  date  of 
succession,  imported;  or 

(ii)  Imported^and/or  commercially 
interchangeable  merchandise  which  was 
transferred  to  tiie  predecessor  and  for 
which  the  predecessor  received,  before 
the  date  of  succession,  a  certificate  of 
delivery  from  the  person  who  imported 
and  paid  duty  on  the  imported 
merchandise. 

(2)  Drawback  successor.  A  "drawback 
successor"  is  an  entity  to  which  another 
entity  (predecessor)  has  transferred,  by 
written  agreement,  merger,  or  corporate 
resolution: 

(i)  All  or  substantially  all  of  the  rights, 
privileges,  immunities,  powers,  duties, 
and  liabilities  of  the  predecessor;  or 

(ii)  The  assets  and  other  business 
interests  of  a  division,  plant,  or  other 
business  unit  of  such  predecessor, 
provided  that  the  value  of  the 
transferred  assets  and  interests  (realty, 
personalty,  and  intangibles,  exclusive  of 
the  drawback  rights)  exceeds  the  value 
of  such  drawback  rights,  whether  vested 
or  contingent. 

(3)  Certifications  and  required 
evidence.-[i)  Records  of  predecessor. 
The  predecessor  or  successor  must 
certify  in  an  attachment  to  the  drawback 
claim  that  the  successor  is  in  possession 
of  the  predecessor's  records  which  are 
necessary  to  establish  the  right  to 
drawback  under  the  law  and  regulations 
with  respect  to  the  imported  and/ or 
commercially  interchangeable 
merchandise. 

(ii)  Merchandise  not  othen%ise 
designated.  The  predecessor  or 
successor  must  certify  in  an  attachment 
to  the  drawback  claim,  that  the 
predecessor  has  not  and  will  not 
designate,  nor  enable  any  other  person 
to  designate,  the  imported  and/or 
commercially  interchangeable 
merchandise  as  the  basis  for  drawback. 

(iii)  Value  of  transferred  property.  In 
instances  in  which  assets  and  other 
business  interests  of  a  division,  plant,  or 
other  business  unit  of  a  predecessor  are 
transferred,  the  predecessor  or  successor 
must  specify,  and  maintain  supporting 
records  to  establish,  the  value  of  the 
drawback  rights  and  the  value  of  all 
other  transferred  property. 

(iv)  Review  by  Customs.  The  written 
agreement,  merger,  or  corporate 
resolution,  provided  for  in  paragraph 
(0(2)  of  this  section,  and  the  records  and 
evidence  provided  for  in  paragraph 
(f)(3)  (i)  through  (iii)  of  this  section, 
must  be  retained  by  the  appropriate 


party(ies)  for  3  years  from  the  date  of 
payment  of  the  related  claim  and  are 
subject  to  review  by  Customs  upon 
request. 

i  191.33    Person  wiOtted  to  cMm 


(a)  Direct  identification.  (1)  Under  19 
U.S.C.  1313())(1),  the  exporter  (or 
destroyer)  shall  be  entitled  to  claim 
drawback. 

(2)  The  exporter  or  destroyer  may 
waive  the  right  to  claim  drawback  and 
assign  such  right  to  the  importer  or  any 
intermediate  party.  A  drawback 
claimant  under  19  U.S.C.  1313(j)(l) 
other  than  the  exporter  or  destroyer 
shall  secure  and  retain  a  certification 
signed  by  the  exporter  or  destroyer  that 
such  party  waived  the  right  to  claim 
drawback,  and  did  not  and  will  not 
authorize  any  other  party  to  claim  the 
exportation  or  destruction  for  drawback 
(see  §  191.82  of  this  part).  The  claimant 
shall  file  such  certification  as  part  of  the 
drawback  claim. 

(b)  Substitution.  (1)  Under  19  U.S.C. 
1313(j)(2),  the  following  parties  may 
claim  drawback: 

(i)  In  situations  where  the  exporter  or 
destroyer  of  the  substituted 
merchandise  is  also  the  importer  of  the 
imported  merchandise,  that  party  shall 
be  entitled  to  claim  drawback. 

(ii)  In  situations  where  the  exporter  or 
destroyer  receives  from  the  person  who 
imported  and  paid  the  duty  on  the 
imjxJrted  merchandise  a  certificate  of 
delivery  documenting  the  transfer  of 
imported  merchandise,  commercially 
interchangeable  merchandise,  or  any 
combination  of  imported  and 
commercially  interchangeable 
merchandise,  and  exports  such 
transferred  merchandise,  that  exporter 
shall  be  entitled  to  claim  drawback. 
(Any  such  transferred  merchandise, 
regajxlless  of  its  origin,  will  be  treated  as 
imported  merchandise  for  purposes  of 
drawback  under  §  1313(j)(2).  and  any 
retained  merchandise  will  be  treated  as 
domestic  merchandise.) 

(iii)  In  situations  where  the 
transferred  merchandise  described  in 
paragraph  (b)(l)(ii)  of  this  section  is  the 
subject  of  further  transfer(s),  such 
transfeHs)  shall  be  documented  by 
certificate(s)  of  delivery,  and  the 
exporter  or  destroyer  shall  be  entitled  to 
claim  drawback. 

(2)  The  exporter  or  destroyer  may 
waive  the  right  to  claim  drawback  and 
assign  such  right  to  the  importer  or  to 
any  intermediate  party,  provided  that 
the  claimant  had  possession  of  the 
substituted  merchandise  prior  to  its 
exportation  or  destruction.  A  drawback 
claimant  under  19  U.S.C.  1313(j)(2) 
other  than  the  exporter  or  destroyer 
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shall  secure  and  retain  a  certification 
signed  by  the  exporter  or  destroyer  that 
such  party  waived  the  right  to  claim 
drawback,  and  did  not  and  will  not 
authorize  any  other  party  to  claim  the 
exportation  or  destruction  for  drawback 
(see  §  191.82  of  this  part).  The  claimant 
shall  Rle  such  certification  as  part  of  the 
drawback  claim. 

§191^    Certificato  of  delivery  requirsd. 

(a)  Direct  identification;  purpose; 
when  required.  If  the  exported  or 
destroyed  merchandise  claimed  for 
drawbacx  under  19  U.S.C.  1313(j)(l) 
was  not  imported  by  the  exporter  or 
destroyer,  the  drawback  claimant  must 
have  a  prof)erly  executed  certificate  of 
delivery  prepared  by  the  importer  and 
each  intermediate  party.  Each  such 
transfer  of  the  merchandise  must  be 
documented  by  its  own  certificate  of 
delivery. 

(1)  Completion.  The  certificate  of 
delivery  shall  be  completed  as  provided 
in  §  191.10  of  this  part.  Each  party  must 
also  certify  on  the  certificate  of  delivery 
that  the  party  did  not  use  the  exported 
or  destroyed  merchandise  (see 

§  191.31(c)  of  this  part). 

(2)  Retention.  The  drawback  claimant 
shall  retain  the  certificate  for 
submission  to  Customs  as  part  of  the 
claim,  if  requested  (see  §  191.51(a)(2)  of 
this  part). 

(b)  Substitution.  For  purposes  of 
substitution  unused  merchandise 
drawback,  19  U.S.C.  1313(j)(2).  if  the 
importer  transfers  to  emother  partv 
imported,  duty-paid  merchandise, 
commercially  interchangeable 
merchandise,  or  any  combination 
thereof,  the  importer  shall  prepare  and 
issue  in  favor  of  such  party  a  certificate 
of  deliver)'  covering  the  transferred 
merchandise.  The  certificate  of  delivery 
must  expressly  state  that  it  is  prepared 
pursuant  to  19  U.S.C.  1313(j)(2). 
Merchandise  so  transferred  for  which 
drawback  is  allowed  under  19  U.S.C. 
1313(j)(2)  may  not  be  designated  as 
imported  merchandise  for  the  purpose 
of  manufacturing  drawback.  Certificates 
of  deUvery  under  this  paragraph  are 
subject  to  the  provisions  for  completion 
and  retention  of  certificates  of  delivery 
m  paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(c)  Warehouse  transfer  and 
withdrawals.  The  person  in  whose  name 
merchandise  is  withdravm  from  a 
bonded  warehouse  shall  be  consider«d 
'he  importer  for  drawback  purposes.  No 
certificate  of  delivery  need  be  prepared 
covering  prior  transfers  of  merchandise 
while  in  a  jonded  warehouse,  because 
such  transfers  will  oe  recoided  in  the 
warehouse  entr>  (see  ^  144.22  of  this 
chapter). 


§101.35    Notice  of  intent  to  export; 
examination  of  merciiandlse. 

(a)  Notice  A  notice  of  intent  to  export 
merchandise  which  may  be  the  subject 
of  an  unused  merchandise  drawback 
claim  (19  U.S.C.  1313(j))  must  be 
provided  to  the  Customs  Service  to  give 
Customs  the  opportunity  to  examine  the 
merchandise.  The  claimant,  or  the 
exporter,  must  file  at  the  port  of 
intended  examination  a  Notice  of  Intent 
to  Export/Destroy  on  Customs  Form  xxx 
at  least  2  working  days  prior  to  the  date 
of  intended  exportation  unless  Customs 
approves  another  filing  period  or  the 
claimant  has  been  granted  a  waiver  of 
prior  notice  (see  §  191.91  of  this  part). 

(b)  Required  information.  The  notice 
shall  certify  that  the  merchandise  has 
not  been  used  in  the  United  States 
before  exportation.  In  addition,  the 
notice  shall  provide  the  bill  of  lading 
number,  if  known,  the  name  and 
telephone  number  of  a  contact  person, 
and  the  location  of  the  merchandise 
should  Customs  decide  to  examine  the 
merchandise. 

(c)  Decision  to  examine  or  to  waive 
examination.  Within  two  (2)  working 
days  after  receipt  of  the  Notice  of  Intent 
to  Export/Destroy  (see  paragraph  (a)  of 
this  .section).  Customs  will  notify  the 
party  designated  on  the  Notice  of 
Customs  decision  to  either  examine  the 
merchandise  to  be  exported,  or  to  waive 
examination.  If  Customs  timely  notifies 
the  designated  party,  in  writing,  of  its 
decision  to  examine  the  merchandise 
(see  paragraph  (d)  of  this  section),  but 
the  merchandise  is  exported  without 
having  been  presented  to  Customs  for 
examination,  any  drawback  claim,  or 
part  thereof,  based  on  the  Notice  of 
Intent  to  Export/Destroy,  shall  be 
denied.  If  Customs  notifies  the 
designated  party,  in  writing,  of  its 
decision  to  waive  examination  of  the 
merchandise,  or.  if  timely  nodfication  of 
a  decision  by  Customs  to  examine  or  to 
waive  examination  is  absent,  the 
merchandise  may  be  exported  without 
delay. 

(d)  Time  and  place  of  examination.  If 
Customs  gives  timely  notice  of  its 
decision  to  examine  the  export 
merchandise,  the  merchandise  to  be 
examined  shall  be  promptly  presented 
to  Customs.  Customs  shall  examine  the 
merchandise  within  five  (5)  working 
days  after  presentation  of  the 
merchandise.  The  merchandise  may  be 
exported  without  examination  if 
Customs  fails  to  timely  examine  the 
merchandise  after  presentation  to 
Customs.  If  the  examination  is 
completed  at  a  port  other  than  the  port 
of  actual  exportation,  the  merchandise 
shall  be  transported  in-bond  to  the  port 
of  exportation. 


(e)  Extent  of  examination.  The 
appropriate  Customs  office  may  permit 
release  of  merchandise  without 
examination,  or  may  examine  routinely 
(to  the  extent  determined  to  be 
necessary)  the  items  exported. 

§191.36    Failure  to  file  Notice  of  Intent  to 
Export  or  Destroy  merchandise. 

(a)  General;  application.  Merchandise 
which  has  been  exported  without 
complying  with  the  requirements  of 
§  191.35(a)  or  §  191.91  of  this  part  may 
be  eligible  for  unused  merchandise 
drawback  under  19  U.S.C.  1313(j) 
subject  to  the  fallowing  conditions: 

(1)  Application.  The  claimant  must 
file  a  written  application  with  the 
drawback  office  where  the  drawback 
claims  will  be  filed.  Such  application 
shall  include  the  following: 

(i)  Required  information. 

(A)  Name,  address,  and  identification 
number  of  applicant; 

(B)  Name,  address,  and  identification 
number  of  exporters),  if  applicant  is  not 
the  exporter; 

(C)  Export  period  covered  by  this 
application; 

(D)  Commodity/product  lines  of 
imported  and  exported  merchandise 
covered  in  this  application; 

(E)  The  origin  of  the  above 
merchandise; 

(F)  Estimated  number  of  export 
transactions  covered  in  this  application; 

(G)  The  port(s)  of  exportation; 

(H)  Estimated  dollar  value  of  potential 
drawback  to  be  covered  in  this 
application;  and 

(I)  The  relationship  between  the 
parties  involved  in  the  import  and 
export  transactions; 

(ii)  Written  declarations  regarding: 

(A)  The  reason(s)  that  Customs  was 
not  notified  of  the  intent  to  export;  and 

(B)  Whether  the  apphcant,  to  the  best 
of  its  knowledge,  will  have  future 
exportations  on  which  unused 
merchandise  drawback  might  be 
claimed;  and 

(iii)  A  certification  that  the  following 
documentary  evidence  will  be  made 
available  for  Customs  review  upon 
reauest: 

(A)  For  tlie  purpose  of  establishing 
that  the  imported  merchandise  was  not 
used  in  the  United  States  (for  purposes 
of  drawback  under  19  U.S.C.  1313{j)(l)) 
or  that  the  exported  merchandise  was 
not  used  in  the  United  States  and  was 
commercially  interchangeable  with  the 
imported  merchandise  (for  purposes  of 
drawback  under  19  U.S.C.  1313(j)(2)): 

( 1  ]  Business  records  prepared  in  the 
ordinary  course  of  business; 

[2]  Laboratory  records  prepared  in  the 
ordinary  course  of  business;  and 

[3]  Inventory  records  prepared  in  the 
ordinary  course  of  business  tracing  all 
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relevant  movements  and  storage  of  the 
imported  merchandise,  substituted 
merchandise,  and/or  exported 
merchandise;  and 

(B)  Evidence  establishing  compliance 
with  all  other  applicable  drawback 
requirements. 

(2)  One-time  use.  The  procedure 
provided  for  in  this  section  may  be  used 
by  a  claimant  only  once,  unless  good 
cause  is  shown  (for  example, 
successorship). 

(3)  Claims  filed  pending  disposition  of 
application.  Drawback  claims  may  be 
filed  under  this  section  pending 
disposition  of  the  application.  However, 
those  drawback  claims  will  not  be 
processed  or  paid  imtil  the  application 
is  approved  by  Customs. 

(b)  Customs  action.  In  order  for 
Customs  to  evaluate  the  application 
under  this  section.  Customs  may 
request,  and  the  applicant  shall  provide, 
any  of  the  information  listed  in 
paragraph  (a)(l)(iii)(A)  (3)  through  [3]  of 
this  section.  In  making  its  decision  to 
approve  or  deny  the  application  under 
this  section.  Customs  will  consider 
factors  such  as.  but  not  limited  to,  the 
following; 

(1)  Information  provided  by  the 
claimant  in  the  written  application; 

(2)  Any  of  the  information  listed  in 
paragraph  (a)(l)(iii)(A)  (1)  through  [3]  of 
this  section  and  requested  by  Customs 
under  this  paragraph;  and 

(3)  The  applicant's  prior  record  with 
Customs. 

(c)  Time  for  Customs  action.  Customs 
will  notify  the  applicant  in  writing 
within  90  days  of  its  decision  to 
approve  or  deny  the  application,  or  of 
Customs  inability  to  approve,  deny  or 
act  on  the  application. 

(d)  Appeal  of  denial  of  application.  If 
Customs  denies  the  application,  the 
applicant  may  file  a  written  appeal  with 
the  drawback  office  which  issued  the 
denial,  provided  that  the  applicant  files 
this  appeal  within  30  days  of  the  denial 
date  of  the  application.  If  Customs 
denies  this  initial  appeal,  the  applicant 
may  file  a  further  written  app)eal  with 
Customs  Headquarters,  provided  that 
the  applicant  files  this  further  appeal 
within  30  days  of  the  denial  date  of  the 
initial  appeal.  Customs  may  extend  the 
30  day  period  for  appeal  to  the 
drawback  office  or  to  Customs 
Headquarters,  for  good  cause,  if  the 
applicant  applies  in  writing  for  such 
extension  within  the  appropriate  30  day 
period  above. 

(e)  Future  intent  to  export  unmsed 
merchandise.  If  an  applicant  states  it 
will  have  future  exportations  on  which 
unused  merchandise  drawback  may  be 
claimed  (see  paragraph  (a)(l)(ii)(B)  of 
this  section),  the  applicant  will  be 


informed  of  the  procedures  for  waiver  of 
prior  notice  (see  §191.91  of  this  part).  If 
the  applicant  seeks  waiver  of  prior 
notice  under  §191.91,  any 
documentation  submitted  to  Customs  to 
comply  with  this  section  will  be 
included  in  the  request  under  §191.91. 
An  applicant  which  states  that  it  will 
have  future  exportations  on  which 
unused  merchandise  drawback  may  be 
claimed  (see  paragraph  (a)(l)(ii)(B)  of 
this  section)  and  which  does  not  obtain 
waiver  of  prior  notice  shall  notify 
Customs  of  its  intent  to  export  prior  to 
each  such  exportation,  in  accordance 
with  §191.35. 

§191.37    Records. 

(a)  Maintained  by  claimant:  by  others. 
All  records  which  are  necessary-  to  be 
maintained  by  the  claimant  under  this 
part  with  respect  to  drawback  claims, 
and  records  kept  by  others  to 
complement  the  records  of  the  claimant, 
which  are  essential  to  establish 
compliance  with  the  legal  requirements 
of  19  U.S.C.  1313  (j)(l)  or  (j)(2).  as 
applicable,  and  this  part,  shall  be 
retained  for  3  years  after  payment  of 
such  claims. 

(b)  Accounting  for  the  merchandise. 
Merchandise  subject  to  drawback  under 
19  U.S.C.  1313  (j)(l)  and  (j)(2)  shall  be 
accounted  for  in  a  manner  which  will 
enable  the  claimant: 

(1)  To  determine,  and  Customs  to 
verify,  the  applicable  import  entry  or 
certi  fi  cate  of  deli ver\' ; 

(2)  To  determine,  and  Customs  to 
verify,  the  applicable  exportation:  and 

(3)  To  identify  with  respect  to  the 
import  entry  or  certificate  of  deliver)', 
the  imported  duty-paid  merchandise. 

Subpart  D — Rejected  Merchandise 

§191.41    Rejected  merchandlee  drewtock. 

Section  313(c)  of  the  Act,  as  amended 
(19  U.S.C.  1313(c)),  provides  for 
drawback  upon  the  exportation  or 
destruction  under  Customs  supervision 
of  imported  merchandise  which  has 
been  entered,  or  withdrawn  from 
warehouse,  for  consumption,  duty-paid: 
and  which  does  not  conform  to  sample 
or  specifications;  has  been  shipped 
writhout  the  consent  of  the  consignee:  or 
has  been  determined  to  be  defective  as 
of  the  time  of  importation.  The  claimant 
must  show  by  evidence  satisfactory  to 
Customs  that  the  exported  or  destroyed 
merchandise  was  defective  at  the  time 
of  importation,  or  was  not  in  accordance 
with  sample  or  specifications,  or  was 
shipped  without  the  consent  of  the 
consignee. 

§191.42    Procedure. 

(a)  Return  to  Customs  custody.  The 
claimant  must  return  the  merchandise 


to  Customs  custody  within  3  years  after 
the  date  the  merchandise  was  originally 
released  from  Customs  custody. 
E>rawback  will  be  denied  on 
merchandise  returned  to  Customs 
custody  after  the  statutory  3-year  time 
period  or  exported  wthout  return  to 
Customs  custody. 

(b)  Required  documentation.  The 
claimant  shall  submit  documentation  to 
the  drawback  office  as  part  of  the 
drawback  claim  to  establish  that  the 
merchandise  did  not  conform  to  sample 
or  specification,  was  shipped  without 
the  consent  of  the  consignee,  or  was 
defective  as  of  the  time  of  importation. 
If  the  claimant  was  not  the  importer,  the 
claimant  must: 

(1)  Submit  a  statement  signed  by  the 
imp)orter  and  every  other  person,  other 
than  the  ultimate  purchaser,  that  owned 
the  goods  that  no  other  claim  for 
drawback  was  made  on  the  goods  by 
any  other  person;  and 

(2)  Certif>'  that  records  are  available  to 
support  the  statement  required  in 
paragraph  (b)(1)  of  this  section. 

(c)  Notice.  A  notice  of  intent  to  export 
or  destroy  merchandise  which  may  be 
the  subject  of  a  rejected  merchandise 
drawback  claim  (19  U.S.C.  1313(c)) 
must  be  provided  to  the  Customs 
Service  to  give  Customs  the  opportunity 
to  examine  the  merchandise.  The 
claimant,  or  the  exporter,  must  file  at 
the  port  of  intended  redeliver}'  to 
Customs  custody  a  Notice  of  Intent  to 
Export/Destroy  on  Customs  Form  xxx  at 
least  5  working  days  prior  to  the  date  of 
intended  return  to  Customs  custody 
Waiver  of  prior  notice  for  exportations 
under  19  U.S.C.  1313(j)  (see  §191.91  of 
this  part)  is  inapplicable  to  exportations 
under  19  U.S.C.  1313(c). 

(d)  Required  information.  The  notice 
shall  provide  the  bill  of  lading  number, 
if  known,  the  name  and  telephone 
number  of  a  contact  person,  and  the 
location  of  the  merchandise. 

(e)  Decision  to  waive  examination. 
Within  two  (2)  working  days  after 
receipt  of  the  Notice  of  Intent  to  Export/ 
Destroy  (see  paragraph  (c)  of  this 
section).  Customs  will  notify  the  party 
designated  on  the  Notice  of  Customs 
decision  to  either  examine  the 
merchandise  to  be  exported,  or  to  waive 
examination.  If  Customs  timely  notifies 
the  designated  party,  in  writmg.  of  its 
decision  to  examine  the  merchandise 
(see  paragraph  (f)  of  this  section),  but 
the  merchandise  is  exported  without 
having  been  presented  to  Customs  for 
such  examination,  any  drawback  claim, 
or  part  thereof,  based  on  the  Notice  of 
Intent  to  Export/Destroy,  shall  be 
denied.  If  Customs  notifies  the 
designated  party,  in  writing,  of  its 
decision  to  waive  examination  of  the 
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merchandise,  or,  if  timely  notification  of 
a  decision  by  Customs  to  axamine  or  to 
waive  examination  is  absent,  the 
merchandise  may  be  e.xported  without 
delay  and  shall  be  deemed  to  have  been 
returned  to  Customs  custody. 

(f)  Time  and  place  nf  examination.  If 
Customs  gives  timely  notice  of  its 
decision  to  examine  the  export 
merchandise,  the  merchandise  to  be 
examined  shall  be  promptly  presented 
to  Customs.  Customs  shall  examine  the 
merchandise  within  five  (5)  working 
days  after  presentation  of  the 
merchandise.  The  merchandise  may  be 
exported  without  examination  if 
Customs  fails  to  timely  examine  the 
merchandise  after  presentation  to 
Customs,  and  in  such  case  the 
merchandise  shall  be  deemed  to  have 
been  returned  to  Customs  custody.  If  the 
examination  is  completed  at  a  port  other 
than  the  port  of  actual  exportation,  the 
merchandise  shall  be  transported  in- 
l)ond  to  the  port  of  exportation. 

(g)  Extent  of  examination.  The 
appropriate  Customs  office  may  permit 
release  of  merchandise  without 
examination,  or  may  examine,  to  the 
extent  determined  to  be  ne<:essary,  the 
items  exported 

(h)  Drawback  claim.  When  filing  the 
drawback  claim,  the  drawback  claimant 
must  correctly  calculate  the  amount  of 
drawback  due  (see  §191. 51(b)  of  this 
part).  The  procedures  for  restructuring  a 
claim  (see  §191.53  of  this  part)  shall 
apply  to  rejected  merchandise  drawback 
if  the  claimant  has  an  ongoing  export 
program  which  qualifies  for  this  type  of 
drawback. 

(i)  Exportation.  The  claimant  shall 
export  the  merchandise  under  Customs 
supervision  and  shall  provide 
documentary  evidence  of  exportation. 
The  claimant  may  establish  exportation 
by  mail  as  set  out  in  §191.74  of  this  part. 

§191.43    Unused  merchandise  claim. 
Rejected  merchandise  may  be  the 
subject  of  an  unused  merchandise 
drawback  claim  under  19  U.S  C 
1313(j)(l),  in  accordance  with  subpart  C 
of  this  part,  to  the  extent  that  the 
merchandise  qualifies  therefor. 

f  1 91 .44    Destruction  under  Customs 
supervision. 

A  claimant  may  destroy  merchandise 
and  obtain  rejected  merchandise 
drawback  by  complying  with  the 
procedures  set  forth  in  §191. 71(a)  of  this 
part  relating  to  destruction. 

Subpart  E— Completion  of  Drawt>ack 
Claims 

f  191 .51     Completion  of  drawtMck  claims. 

(a)  General.—il)  Complete  claim 
Unless  otherwise  specified,  a  complete 


drawback  claim  under  this  part  shall 
consist  of  the  drawback  entry  on 
Customs  Form  331.  applicable 
certificate(s)  of  manufacture  and 
delivery,  applicable  Notice(s)  of  Intent 
to  Export  or  Destroy,  applicable  import 
entrv'  number(s),  coding  sheet  unless  the 
data  is  filed  electronically,  and  evidence 
of  exportation  or  destruction  under 
subpart  G  of  this  part. 

(2)  Certificates.  Additionally,  the 
associated  certificate(s)  of  delivery  must 
be  in  the  possession  of  the  claimant  at 
the  time  of  the  filing  of  the  claim.  Any 
required  certificate(s)  of  manufacture 
and  delivery,  if  not  previously  filed 
with  Customs,  must  be  filed  with  the 
claim.  Previously  filed  certificates  of 
manufacture  and  deliverv.  if  required, 
shall  be  referenced  in  the  claim. 

(b)  Drawback  due.  Drawback 
claimants  are  required  to  correctly 
calculate  the  amount  of  drawback  due. 
The  amount  of  drawback  requested  on 
the  drawback  entry  is  generally  to  be  99 
percent  of  the  import  duties  eligible  for 
drawback.  (For  example,  if  $1,000  in 
import  duties  are  eligible  for  drawback 
less  1  percent  ($10),  the  amount  claimed 
on  the  drawback  entry  should  be  for 
$990.  Claims  e.xceeding  99  percent  will 
not  be  paid  until  the  calculations  have 
been  corrected  by  the  claimant.)  Claims 
for  less  than  99  pert:ent  will  be  paid  as 
filed,  unless  the  claimant  amends  the 
claim  in  accordance  with  §191. 52(c). 

(c)  HTSUS  numberfsi  or  Schedule  B 
commodity  number! s)  of  imports  and 
exports.  Drawback  claimants  are 
required  to  provide,  on  all  drawback 
claims  they  submit,  the  Harmonized 
Tanff  Schedule  of  the  United  States 
(HTSUS)  number(s)  for  the  designated 
imported  merchandise  and  the  HTSUS 
number(s)  or  the  Schedule  B  commodity 
number(s)  for  the  exported  article  or 
articles.  For  imports,  HTSUS  numbers 
shall  be  provided  from  the  entry 
summar\'(s)  and  other  entry 
documentation,  when  the  claimant  is 
the  importer  of  record,  or  from  the 
certificate  of  delivery  and/or  the 
certificate  of  manufacture  and  delivery, 
otherwise.  For  exports,  the  HTSUS 
numbers)  or  Schedule  B  commodity 
number(s)  shall  be  from  the  Shipper's 
Export  Declaration(s)  (SEDs),  when 
required.  If  no  SED  is  required  (see,  e.g., 
15  CFR  30.58).  the  claimant  shall 
provide  the  Schedule  B  r  ^nimodity 
numberfs)  or  HTSUS  nui.    er(s)  that  the 
exporter  would  have  set       th  on  the 
SED.  but  for  the  exemption  from  the 
requirement  for  an  SED.  Manufacturing 
drawback  claimants  filing  drawback 
claims  based  on  certificate(s)  of 
manufacture  and  delivery  filed  with  the 
claims  or  previously  filed  with  Customs 
(see  paragraph  (a)  of  this  section),  may 


meet  this  requirement  with  the  HTSUS 
number(s)  on  such  certificate(s).  The 
HTSUS  number  will  be  stated  to  at  least 
6  digits. 

(d)  Place  of  filing.  For  manufacturing 
drawback,  the  claimant  shall  file  the 
drawback  claim  with  the  drawback 
office  listed,  as  appropriate,  in  the 
general  manufacturing  drawback  ruling 
or  the  specific  manufacturing  drawback 
ruling  (see  §§191.7  and  191.8  of  this 
part).  For  other  kinds  of  drawback,  the 
claimant  shall  file  the  claim  with  any 
drawback  office. 

§191.52    Completing,  perfecting  or 
amending  claims. 

(a)  Completing  the  claim.  (1)  Upon 
review  of  a  drawback  claim,  if  the  claim 
is  determined  to  be  incomplete  (see 
§191. 51(a)(1)),  the  claim  will  be  rejected 
and  Customs  will  notify  the  filer.  The 
filer  shall  then  have  the  opportunity  to 
complete  the  claim  subject  to  the 
requirement  for  fifing  a  complete  claim 
within  3  years  (see  paragraph  (a)(2)  of 
this  section). 

(2)  A  completed  drawback  claim,  with 
all  required  documents,  shall  be  filed 
within  3  years  after  the  date  of 
exportation  or  destruction  of  the  articles 
which  are  the  subject  of  the  claim.  No 
extension  will  be  granted  unless  the 
claimant  establishes  that  the  Customs 
Service  was  responsible  for  the 
untimely  filing  (see  19  U.S.C. 
1313(r)(l)).  The  only  exception  is  for 
landing  certificates  under  §191.76  of 
this  part. 

(b)  Perfecting  the  claim;  additional 
evidence  required.  If  Customs 
determines  that  the  claim  is  complete 
according  to  the  requirements  of 
§191. 51(a)(1),  but  that  additional 
evidence  or  information  is  required, 
Customs  will  notify  the  filer.  The 
claimant  shall  furnish,  or  have  the 
appropriate  party  furnish,  the  evidence 
or  information  requested  within  30  days 
of  the  date  of  notification  by  Customs. 
Customs  may  extend  this  30  day  period 
for  good  cause  if  the  claimant  files  a 
written  request  for  such  extension 
within  the  30  day  period.  The  evidence 
or  information  required  under  this 
paragraph  may  be  filed  more  than  3 
years  after  the  date  of  exportation  or 
destruction  of  the  articles  which  are  the 
subject  of  the  claim.  Such  additional 
evidence  or  information  may  include, 
but  is  not  limited  to: 

(1)  A  copy  of  the  export  bill  of  lading 
which  shall  show  that  the  articles  were 
shipped  By  the  person  filing  the 
drawback  entry,  or  a  letter  of 
endorsement  from  the  party  in  whose 
name  the  articles  were  shipped  which 
shall  be  attached  to  such  bill  of  lading, 
showing  that  the  party  filing  the  entry 
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is  authorized  to  claim  drawback  and 
receive  payment  (the  claimant  shall 
have  on  file  and  make  available  to 
Customs  upon  request,  the  endorsement 
from  the  exporter  assigning  the  right  to 
claim  drawback); 

(2)  A  copy  of  the  import  entry  and 
invoice  annotated  for  the  merchandise 
identified  or  designated;  and 

(3)  A  copy  of  the  export  invoice 
annotated  to  indicate  the  items  on 
which  drawback  is  being  claimed. 

(c)  Amending  the  claim;  supplemental 
filing.  Amendments  to  claims  for  which 
the  drawback  entries  have  not  been 
liquidated  must  be  made  within  three 
(3)  years  after  the  date  of  exportation  or 
destruction  of  the  articles  which  are  the 
subject  of  the  drawback  claim. 
Liquidated  drawback  entries  may  not  be 
amended;  however,  they  may  be 
protested  as  provided  for  in  §191.84  of 
this  part  and  part  174  of  this  chapter. 

§191 .53    Restructuring  of  claims. 

(a)  General.  Customs  may  require 
claimants  to  restructure  their  drawback 
claims  in  such  a  manner  as  to  foster 
Customs  administrative  efficiency.  In 
making  this  determination,  Customs 
will  consider  the  following  factors: 

(1)  The  number  of  transactions  of  the 
claimant  (imports  and  exports); 

(2)  The  value  of  the  claims; 

(3)  The  frequency  of  claims; 

(4)  The  product  or  products  being 
claimed;  and 

(5)  For  19  U.S.C.  1313(a)  and  1313(b) 
claims,  the  provisions,  as  applicable,  of 
the  general  manufacturing  drawback 
ruling  or  the  specific  manufacturing 
drawback  ruling. 

fb)  Exemption  from  restructuring: 
criteria.  In  order  to  be  exempt  from  a 
restructuring,  a  claimant  must 
demonstrate  an  inability  or 
impracticability  in  restructuring  its 
claims  as  required  by  Customs  and  must 
provide  a  mutually  acceptable 
alternative.  Criteria  used  in  such 
determination  will  include  a 
demonstration  by  the  claimant  of  one  or 
more  of  the  following: 

(1)  Complexities  caused  by  multiple 
commodities  or  the  applicable  general 
manufacturing  drawback  ruling  or  the 
specific  manufacturing  drawback  ruling; 

(2)  Variable  and  conflicting 
manufacturing  and  inventory  periods 
(for  example,  financial,  accounting  and 
manufacturing  records  maintained  are 
significantly  different); 

(3)  Complexities  caused  by  multiple 
manufacturing  locations; 

(4)  Complexities  caused  by  difBculty 
in  adjusting  accounting  and  inventory 
records  (for  example,  records 
maintained — financial  or  accounting — 
are  significantly  different);  and/or 


(5)  Complexities  caused  by 
significantly  different  methods  of 
operation. 

Subpart  F— Verification  o1  Claims 

§191.61    Verification  of  drawt)8ck  claims. 

(a)  Authority — (1)  Drawback  office. 
All  claims  shall  be  subject  to 
verification  by  the  port  director  where 
the  claim  is  filed. 

(2)  Two  or  more  locations.  The  port 
director  selecting  the  claim  for 
verification  may  forward  copies  of  the 
claim  and.  as  applicable,  letters  of 
notification  and  acknowledgement  for 
the  general  manufacturing  drawback 
ruling  or  application  for,  and  letter  of 
approval  of,  a  specific  manufacturing 
drawback  ruling,  and  request  for 
verification,  to  other  drawback  offices 
when  deemed  necessary. 

(b)  Method.  The  verifying  office  shall 
verify  the  accuracy  of  the  related  general 
manufacturing  drawback  ruling  or 
specific  manufacturing  drawback  ruling 
and  the  selected  drawback  claims. 
Verification  may  include  an 
examination  of  all  records  relating  to  the 
transaction(s). 

(c)  Liquidation.  When  a  claim  has 
been  selected  for  verification, 
liquidation  will  be  postponed  only  on 
the  drawback  entries  for  those  claims 
selected  for  verification.  Postponement 
will  continue  in  effect  until  the 
verification  has  been  completed  and  the 
appropriate  port  director  issues  a  report 
In  the  event  that  a  substantial  error  is 
revealed  during  the  verification, 
Customs  may  postpone  liquidation  of  all 
related  product  line  claims,  or,  in 
Customs  discretion,  all  claims  for  that 
claimant. 

§  1 91 .62    Falsification  of  drawl>ack  claims. 

(a)  Criminal  penalty.  Any  person  who 
knowingly  and  willfully  files  any  false 
or  fraudulent  entry  or  claim  for  the 
payment  of  drawback  upon  the 
exportation  of  merchandise  or 
knovringly  or  willfully  makes  or  files 
any  false  document  for  the  purpose  of 
securing  the  payment  to  himself  or 
others  of  any  drawback  on  the 
exportation  of  mercliandise  greater  than 
that  legally  due.  shall  be  subject  to  the 
criminal  provisions  of  18  U.S.C.  550, 
1001  or  any  other  appropriate  criminal 
sanctions. 

(b)  CjVyy  penalty.  Any  person  who 
seeks,  induces  or  affects  the  payment  of 
drawback,  by  fraud  or  negligence,  or 
attempts  to  do  so,  is  subject  to  civil 
penalties,  as  provided  under  19  U.S.C 
1593a.  A  fraudulent  violation  is  subject 
to  a  maximum  administrative  penalty  of 
3  times  the  total  actual  or  potential  loss 
of  revenue.  Repetitive  negligent 


violations  are  subject  to  a  maximum 
penalty  equal  to  the  actual  or  potential 
loss  of  revenue. 

Subpart  G— Evider>c«  of  Exportation 
and  Destruction 

§191.71    Drawt>aci(  on  articles  destroyed 
under  Customs  supervision. 

(a)  Procedure.  At  least  7  working  days 
before  the  intended  date  of  destruction 
of  merchandise  jr  articles  upon  which 
drawback  is  int  nded  to  be  claimed,  a 
Notice  of  Intent  to  Export/Destroy  on 
Customs  Form  xxx  shall  be  filed  by  the 
claimant  with  the  Customs  port  where 
the  destruction  is  to  take  place,  giving 
notification  of  t'  e  date  and  specific 
location  where  ifle  destruction  is  to 
occur.  Within  4  working  days.  Customs 
shall  advise  the  filer  of  its  determination 
to  witness  or  not  to  witness  the 
destruction.  If  the  filer  of  the  notice  is 
not  so  notified    .  ithin  4  working  days, 
the  merchandise  may  be  destroyed 
without  delay  a. id  will  be  deemed  to 
have  been  destroyed  under  Customs 
supervision.  Unless  Customs  determines 
to  witness  the  destruction,  the 
destruction  of  t'     articles  following 
timely  notification  on  Customs  Form 
xxx  shall  be  deemed  to  have  occurred 
under  Customs  supervision.  If  Customs 
attends  the  destruction,  it  must  certify' 
the  Notice  of  Intent  to  Export/Destroy. 

(h)  Evidence  of  destruction.  When 
Customs  declines  the  opportunity  to 
attend  the  destruction,  the  claimant 
must  submit  evidence  that  destruction 
took  place  in  accordance  with  the 
approved  Notice  of  Intent  to  Export/ 
Ciestroy.  The  evidence  must  be  issued 
by  a  disinterested  third  party  (for 
example,  a  landfill  operator).  The  type 
of  evidence  depends  on  the  method  and 
place  of  destructip" ,  but  must  establish 
that  the  merchandise  was,  in  fact, 
destroyed  within  the  meaning  of 
"destruction"  in  ^  191.2(g)  [i.e  ,  that  no 
articles  of  comr  jrcial  value  remained 
after  destruction). 

(c)  Completion  of  drawback  entry. 
After  destnction.  the  claimant  and,  if 
applicable,  the  Customs  official 
witnessing  the  destruction  shall  certify 
on  an  attachment  to  Customs  Form  331 
the  time  and  place  of  destruction. 

§191.72    Alternative  procedures  for 
establistiing  exportation. 

Exportation  of  articles  for  drawback 
purposes  shall  be  established  by 
complying  with  one  of  the  procedures 
provided  for  in  this  section  (in  addition 
to  providing  prior  notice  of  intent  to 
export  (see  §§  191.35,  191.36.  191.42. 
and  191.91  of  this  part)).  Supporting 
documentary  evidence  shall  establish 
fully  the  time  and  fact  of  exportation 
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and  the  identity  of  the  exporter.  The 
alternative  procedures  for  establishing 
exportation  outlined  by  this  section  are 

(a)  Actual  evidence  of  exportation 
consisting  of  documentary  evidence, 
such  as  the  original  bill  of  lading,  air 
waybill,  freight  waybill,  Canadian 
Customs  manifest,  and/or  cargo 
manifest,  or  certified  copies  thereof, 
issued  by  the  exporting  carrier; 

(b)  Export  summary  (§  191.73); 

(c)  Certified  export  invoice  for  mail 
shipments  (§191.74); 

(d)  Notice  of  lading  for  supplies  on 
certain  vessels  or  aircraft  (§191.112 


or 


(e)  Notice  of  transfer  for  articles 
manufactured  or  produced  in  the  U.S. 
which  are  transferred  to  a  foreign  trade 
zone  (§191.183). 

§  191 .73    Export  summary  procedure. 

(a)  General.  The  export  summary 
procedure  consists  of  a  chronological 
summary  of  exports  used  to  support  a 
drawback  claim.  It  may  be  submitted  as 
part  of  the  claim  in  lieu  of  actual 
documentary  evidence  of  exportation.  It 
may  be  used  by  any  claimant  for 
manufacturing  drawback,  and  for 
unused  or  rejected  merchandise 


drawback,  as  well  as  for  drawback 
involving  the  substitution  of  finished 
petroleum  derivatives  (19  U.S.C.  1313 
(a),  (b),  (c).  (j),  or  (p)).  It  is  intended  to 
improve  administrative  efficiency. 

fb)  Format  of  chronological  export 
summary.  The  chronological  summary 
of  the  exports  shall  contain  the  data 
provided  for  in  the  following  sfmiple: 

CHRONOLOGICAL  SUMMARY  OF 
EXPORTS 

Drawback  entry  No. 


Claimant ;  Exporter 

different  from  claimant) 
Period  from to 


Date  of  export 

(1) 


Unique  export  identh 
fier' 

(2) 


Descnptlon 
(3) 


Net  quantity 
(4) 


Sched.  B  com.  #  or 
HTSUS  # 

(5) 


Destination  # 
(6) 


'  This  number  is  to  be  used  to  associate  tfie  export  transaction  presented  on  the  Chronological  Export  Summary  to  the  approDriate  documen- 
tary evidence  of  exportation  (for  example.  Bill  of  Lading.  Manifest  no.,  invoice,  etc.). 


(c)  Documentary  evidence — (1) 
Records.  The  claimant,  whether  or  not 
the  exporter,  shall  maintain  the 
chronological  summar>'  of  the  exports 
and  such  additional  evidence  of 
exportation  required  by  Customs  to 
establish  fully  the  identity  of  the 
exported  articles  and  the  fact  of 
exportation.  The  bill  of  lading  issued  by 
the  exporting  carrier  is  the  primary 
proof  of  export  for  drawback  purposes. 

(2)  Maintenance  of  records.  The 
claimant  shall  submit  as  part  of  the 
claim  the  chronological  export  summary 
(see  §  191.51).  The  claimant  shall  retain 
records  supporting  the  Chronological 
Export  Summary  for  3  years  after 
payment  of  the  related  claim.  Customs 
may  at  any  time  request  to  review  the 
underlying  documentation  supporting 
the  Chronological  Export  Summary. 

S 1 91 .74    Certiflcation  of  exportation  by 
maM. 

If  the  merchandise  on  which 
drawback  is  to  be  claimed  is  exported 
by  mail  or  parcel  post,  the  official  postal 
records  which  describe  the  mail 
shipment  shall  be  sufficient  to  prove 
exportation.  The  postal  record  shall  be 
identified  on  the  drawback  entrv,  and 
shall  be  retained  by  the  claimant  and 
submitted  as  part  of  the  drawback  claim 
(see  §191. 10(e)  of  this  part). 

S  191.75    Exportation  by  the  Government 

(a)  Claim  by  U.S.  Government.  When 
a  department,  branch,  agency,  or 
instrumentality  of  the  United  States 
Government  exports  products  with  the 
intention  of  claiming  drawback,  it  may 
establish  the  exportation  in  the  manner 
provided  in  §  191.73.  No  bond  shall  be 
required  when  the  United  States 
Goverrunent  claims  drawback. 


(b)  Claim  by  supplier.  When  a 
supplier  of  merchandise  to  the 
Government  or  any  of  the  parties 
specified  in  §  191.82  of  this  part  claims 
drawback,  exportation  shall  be 
established  under  §  191.73. 

§191.76    Landing  certificate. 

(a)  Requirement.  Prior  to  the 
liquidation  of  the  drawback  entry, 
Customs  may  require  a  landing 
certificate  for  every  aircraft  departing 
from  the  United  States  under  its  own 
power  if  drawback  is  claimed  on  the 
aircraft  or  a  part  thereof,  except  for  the 
exportation  of  supplies  under  section 
309  of  the  Act,  as  amended  (19  U.S.C. 
1309).  The  certificate  shall  show  the 
e.xact  time  of  landing  in  the  foreign 
destination  and  describe  the  aircraft  or 
parts  subject  to  drawback  in  sufficient 
detail  to  enable  Customs  officers  to 
identify  them  with  the  documentation 
of  exportation. 

fb)  Written  notice  of  requirement  and 
time  for  filing.  A  landing  certificate 
shall  be  filed  within  one  year  from  the 
written  Customs  request,  unless 
Customs  Headquarters  grants  an 
extension. 

(c)  Signature.  A  landing  certificate 
shall  be  signed  by  a  revenue  officer  of 
the  foreign  countrv  of  the  export's 
destination,  unless  the  embassy  of  that 
countrv'  certifies  in  writing  that  there  is 
no  Customs  administration  in  that 
countr>',  in  which  case  the  landing 
certificate  may  be  signed  bv  the 
consignee  or  the  carrier's  agent  at  the 
place  of  unlading. 

(d)  Inability  to  produce  landing 
certificates.  A  landing  certificate  shall 
be  waived  by  the  requiring  Customs 
authority  if  the  claimant  demonstrates 


inability  to  obtain  a  certificate  and  offers 
other  satisfactory  evidence  of  export. 

Subpart  H— Liquidation  and  Protest  of 
Drawt)ack  Entries 

§191.81     Liquidation. 

(a)  Time  of  liquidation.  Drawback 
entries  may  be  liquidated  after: 

(1)  Liquidation  of  the  import  entry 
becomes  final;  or 

(2)  Deposit  of  estimated  duties  on  the 
imported  merchandise  and  before 
liquidation  of  the  import  entry. 

(b)  Claims  based  on  estimated  duties. 
(1)  Drawback  may  be  paid  on  estimated 
duties  if  the  import  entry  has  not  been 
liquidated,  or  the  liquidation  has  not 
become  final  (because  of  a  protest  being 
filed)  (see  also  §  173.4(c)  of  this 
chapter),  and  the  drawback  claimant 
and  any  other  party  responsible  for  the 
payment  of  liquidated  import  duties 
each  file  a  vmtten  request  for  payment 
of  each  drawback  claim,  waiving  any 
right  to  payment  or  refund  under  other 
provisions  of  law.  The  drawback 
claimant  shall,  to  the  best  of  its 
knowledge,  identify  each  import  entry 
that  has  been  protested  or  that  is  the 
subject  of  a  request  for  reliquidation  (19 
U.S.C.  1520(c)(1))  and  that  is  included 
in  the  drawback  claim.  A  drawback 
entry,  once  finally  liquidated  on  the 
basis  of  estimated  duties,  shall  not  be 
adjusted  by  reason  of  a  subsequent  final 
liquidation  of  the  import  entry. 

(2)  However,  if  final  liquidation  of  the 
import  entry  discloses  that  the  total 
amount  of  import  duty  is  different  from 
the  total  estimated  duties  deposited,  the 
party  responsible  for  the  payment  of 
liquidated  duties,  as  applicable,  shall; 

(i)  Be  hable  for  1  percent  of  all 
increased  duties  found  to  be  due  on  that 
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portion  of  merchandise  recorded  on  the 
drawback  entry:  or 

(ii)  Be  entitled  to  a  refund  of  1  percent 
of  all  excess  duties  found  to  be  paid  on 
that  portion  of  the  merchandise 
recorded  on  the  drawback  entry. 

(c)  Claims  based  on  voluntary  tenders 
or  other  payments  of  duties — (1) 
Voluntary  tenders.  Drawback  may  be 
paid  on  voluntary  tenders  of  the  unpaid 
amount  of  lawful  ordinary  Customs 
duties  on  an  entry,  or  withdrawal  from 
warehouse,  for  consumption  provided 
that: 

(i)  The  entry,  or  withdrawal  from 
warehouse,  for  consmnption  for  which 
the  voluntary  tender  was  made  is 
specifically  identified  in  the  voluntary 
tender;  and 

(ii)  Liquidation  of  the  drawback  entr\' 
in  which  that  specifically  identified 
import  entry,  or  withdrawal  from 
warehouse,  for  consumption  is 
designated  has  not  become  final. 

{2)  Other  payments  of  duty.  Drawback 
may  be  paid  on  any  other  payment  of 
lawful  ordinary  Customs  duties  for  an 
entry,  or  withdrawal  from  warehouse, 
for  consumption,  such  as  payment  of  a 
demand  for  duties  under  19  U.S.C. 
1592(d),  provided  that: 

(i)  The  payment  is  specifically 
identified  as  duty  on  a  specifically 
identified  entry,  or  withdrawal  from 
warehouse,  for  consumption; 

(ii)  Liquidation  of  the  specifically 
identified  entry,  or  withdrawal  from 
warehouse,  for  consumption  became 
final  prior  to  such  payment;  and 

(iii)  Liquidation  of  the  drawback  entry 
in  which  that  specifically  identified 
import  entry,  or  withdrawal  from 
warehouse,  for  consumption  is 
designated  has  not  become  final. 

(3)  Written  request  and  waiver. 
Drawback  may  be  paid  on  claims  based 
on  voluntary  tenders  or  other  payments 
of  duties  under  this  subsection  only  if 
the  drawback  claimant  and  any  other 
party  responsible  for  the  payment  of  the 
voluntary  tenders  or  other  payments  of 
duties  each  file  a  wnritten  request  for 
payment  of  each  drawback  claim  based 
on  such  voluntary  tenders  or  other 
payments  of  duties,  waiving  any  right  to 
payment  or  refund  under  other 
provisions  of  law. 

(d)  Claims  based  on  liquidated  duties. 
Drawback  shall  be  based  on  the  final 
liquidated  duties  pwiid  that  have  been 
made  final  by  operation  of  law  (except 
in  the  case  of  the  written  request  for 
payment  of  drawback  on  the  basis  of 
estimated  duties,  voluntary  tender  of 
duties,  and  other  payments  of  duty,  and 
waiver,  provided  for  in  paragraphs  (b) 
and  (c)  of  this  section). 

(e)  Liquidation  procedure.  When  the 
drawback  claim  has  been  completed  by 


the  filing  of  the  entry  and  other  required 
documents,  and  exportation  (or 
destruction)  of  the  articles  has  been 
established,  the  drawback  office  shall 
determine  drawback  due  on  the  basis  of 
the  complete  drawback  claim,  the 
applicable  general  manufacturing 
drawback  ruling  or  specific 
manufacturing  drawback  ruling,  and 
any  other  relevant  evidence  or 
information. 

(f)  Distribution  and  value  of  multiple 
products — (1)  Distribution.  VVhere  two 
or  more  products  result  from  the 
manufacture  or  production  of 
merchandise,  drawback  shall  be 
distributed  to  the  several  products  in 
accordance  with  their  relative  value  at 
the  time  of  separation. 

(2)  Value.  The  value  to  be  used  in 
computing  the  distribution  of  drawback 
where  two  or  more  products  result  from 
the  manufacture  or  production  of 
merchandise  under  drawback 
conditions  shall  be  the  market  value 
(see  §191.2(r)  of  this  part),  unless 
another  value  is  approved  by  Customs. 

(g)  Payment.  The  drawback  office 
shall  authorize  the  amount  of  the  refund 
due  as  drawback  to  the  claimant. 

§  1 01 .82    Person  entitled  to  claim 
drawtwck. 

Unless  otherwise  provided  in  this  part 
(see  §§  191.42(b).  191.162,  191.175(a), 
191.186),  the  exporter  (or  destroyer) 
shall  be  entitled  to  claim  drawback, 
unless  the  exporter  (or  destroyer),  by 
means  of  a  certification,  waives  the  right 
to  claim  drawback  and  assigns  such 
right  to  the  manufacturer,  producer, 
importer,  or  intermediate  party  (in  the 
case  of  drawback  under  19  U.S.C. 
1313(j)(l),  see  §  191.33(a)).  Such 
certification  shall  also  affirm  that  the 
exporter  (or  destroyer)  has  not  and  will 
not  assign  the  right  to  claim  drawback 
on  the  particular  exportation  or 
destruction  to  any  other  party. 

§191.83    Person  entitled  to  receive 
payment 

Drawback  is  paid  to  the  claimant  (see 
§191.82). 

§191.84  Protests. 

Procedures  to  protest  the  denial,  in 
whole  or  in  part,  of  a  drawback  entry 
shall  be  in  accordance  with  part  174  of 
this  chapter  (19  CFR  part  174). 

Subpart  I — Privileges 

§  191.91    Waiver  of  prior  notice  of  Intent  to 
export 

(a)  General.  The  requirement  in 
§  191.35  of  this  part  for  prior  notice  of 
intent  to  export  merchandise  which  may 
be  the  subject  of  an  unused  merchandise 
drawback  claim  under  section  313(j)  of 


the  Act,  as  amended  (19  U.S.C.  1313(i)). 
may  be  waived  under  the  provisions  of 
this  section. 

(b)  Application — (1)  Who  may  apply. 
A  claimant  for  unused  merchandise 
drawback  under  19  U.S.C.  1313(j)  may 
apply  for  a  waiver  of  prior  notice  of 
intent  to  export  merchandise  under  this 
section. 

(2)  Contents  of  application  An 
applicant  for  a  waiver  of  prior  notice 
under  this  section  must  file  a  written 
application  with  the  drawback  office 
where  the  claims  will  be  filed.  Such 
application  shall  include  the  following- 

fi)  Required  information: 

(A)  Name,  address,  and  identification 
number  of  applicant; 

(B)  Name,  address,  and  identification 
number  of  current  exporter(s),  if 
applicant  is  not  the  exporter; 

fC)  Export  period  covered  by  this 
application; 

(D)  Commodity/product  Unes  of 
imported  and  exported  merchandise 
covered  by  this  application; 

(E)  Origin  of  merchandise  covered  by 
this  application; 

(F)  Estimated  number  of  export 
transactions  during  the  next  12-month 
period  covered  by  his  application; 

(G)  Port(s)  of  exportation  to  be  used 
during  the  next  12-month  period 
covered  by  this  application; 

(H)  Estimated  dollar  value  of  potential 
drawback  during  the  next  12-month 
period  covered  by  this  application;  and 

(1)  The  relationship  between  the 
parties  involved  in  the  import  and 
export  transactions; 

(ii)  A  written  declaration  whether  or 
not  the  applicant  has  previously  been 
denied  a  waiver  request,  or  had  an 
approval  of  a  waiver  revoked,  by  any 
other  drawback  office;  and 

(iii)  A  certification  that  the  following 
documentary  evidence  will  be  made 
available  for  Customs  review  upon 
request: 

(A)  For  the  purpose  of  establishing 
that  the  imported  merchandise  was  not 
used  in  the  United  States  (for  purposes 
of  drawback  under  19  U.S.C.  1313())(l)) 
or  that  the  exported  merchandise  was 
not  used  in  the  United  States  and  was 
commercially  interchangeable  with  the 
imported  merchandise  (for  purposes  of 
drawback  under  19  U.S.C.  1313(j)(2)): 

(2)  Business  records  prepared  in  the 
ordinan'  course  of  business; 

(2)  Lahorator\-  records  prepared  in  the 
ordinary  course  of  business:  and 

(J)  Inventory'  records  prepared  in  the 
ordinary  course  of  business  tracing  all 
relevant  movements  and  storage  of  the 
imported  merchandise,  substituted 
merchandise,  and/or  exported 
merchandise:  and 

(B)  Evidence  establishing  compliance 
with  other  appiica*->le  drawback 
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requirements,  upon  Customs  request 
under  paragraph  (b)(2)(iii)  of  this 
section. 

(3)  Samples  of  records  to  accompany 
application.  To  expedite  the  processing 
of  applications  under  this  section,  the 
application  should  contain  at  least  one 
sample  of  each  of  the  records  to  be  used 
to  establish  compliance  with  the 
applicable  requirements  (that  is,  sample 
of  import  document  (for  example, 
Customs  Form  7501).  sample  of  export 
document  (for  example,  bill  of  lading), 
and  samples  of  business,  laboratory,  and 
inventory  records  certified,  under 
paragraph  (b)(2)(iii)(A)  (I)  through  [3]  of 
this  section,  to  be  available  to  Customs 
upon  request). 

(c)  Action  on  application — (l) 
Customs  review.  The  drawback  office 
shall  review  and  verify  the  information 
submitted  on  and  with  the  application. 
Customs  will  notify  the  applicant  in 
writing  within  9C  days  of  receipt  of  the 
application  of  its  decision  to  approve  or 
deny  the  application,  or  of  Customs 
inability  to  approve,  deny,  or  act  on  the 
application.  In  order  for  Customs  to 
evaluate  the  application.  Customs  may 
request  any  of  the  information  listed  in 
paragraph  (b){2)(iii)(A)(I)  through  (J)  of 
this  section.  Based  on  the  information 
submitted  on  and  with  the  application 
and  any  information  so  requested,  and 
based  on  the  applicant's  record  of 
transactions  with  Customs,  the 
drawback  office  will  approve  or  deny 
the  apphcation.  The  criteria  to  be 
considered  in  reviewing  the  applicant's 
record  with  Customs  include  (as 
applicable): 

(i)  The  presence  or  absence  of 
unresolved  Customs  charges  (duties. 
taxes,  or  other  debts  owed  Customs); 

(ii)  The  accuracy  of  the  claimant's 
past  drawback  claims; 

(iii)  Whether  waiver  of  prior  notice 
was  previously  revoked  or  suspended; 
and 

(iv)  The  presence  or  absence  of  any 
failure  to  present  merchandise  to 
Customs  for  examination  after  Customs 
had  timely  notified  the  party  filing  a 
Notice  of  Intent  to  Export/Destroy  of 
Customs  intent  to  examine  the 
merchandise  (see  §191.35  of  this  part). 

(2)  Approval.  The  approval  of  an 
application  for  waiver  of  prior  notice  of 
intent  to  export,  under  this  section, 
shall  operate  prospectively,  applying 
only  to  those  export  shipments 
occurring  after  the  date  of  the  waiver.  It 
shall  be  subject  to  a  stay,  as  provided  in 
paragraph  (d)  of  this  section. 

(3)  Denial.  If  an  application  for  waiver 
of  prior  notice  of  intent  to  export,  under 
this  section,  is  denied,  the  applicant 
shall  be  given  written  notice,  specifying 
the  grounds  therefor,  together  with  what 


corrective  action  may  be  taken,  and 
informing  the  applicant  that  the  denial 
may  be  appealed  in  the  manner 
prescribed  in  paragraph  (g)  of  this 
section.  The  applicant  may  not  reapply 
for  a  waiver  until  the  reason  for  the 
denial  is  resolved. 

(d)  Stay.  A  privilege  holder's  privilege 
may  be  stayed,  for  a  specified 
reasonable  period,  should  the  agency 
desire  for  any  reason  to  examine  the 
merchandise  being  exported  with 
drawback  prior  to  its  exportation  for 
purposes  of  verification.  A  stay  of  this 
privilege  shall  take  effect  on  the  date  of 
the  agency's  letter  notifying  the 
privilege  holder  of  the  stay  and  shall 
remain  in  effect  for  the  period  specified 
in  that  letter,  or  such  earlier  date  as  the 
agency  notifies  the  privilege  holder  in 
writing  that  the  reason  for  the  stay  has 
been  satisfied.  After  the  stay  is  lifted, 
operation  under  the  privilege  may 
resume. 

(e)  Proposed  revocation.  Customs  may 
propose  to  revoke  the  approval  of  an 
application  for  waiver  of  prior  notice  of 
intent  to  export,  under  this  section,  for 
good  cause  (that  is.  noncompliance  with 
the  drawback  law  and/or  regulations). 
Customs  shall  give  written  notice  of  the 
proposed  revocation  of  a  waiver  of  prior 
notice  of  intent  to  export.  The  notice 
shall  specify  the  reasons  for  Customs 
proposed  action  and  provide 
information  regarding  the  proceduj-es 
for  challenging  Customs  proposed 
revocation  action  as  prescribed  in 
paragraph  (g)  of  this  section. 

(f)  Action  by  drawback  office 
controlling.  Action  by  the  appropriate 
drawback  office  to  approve,  deny,  stay, 
or  revoke  waiver  ot  prior  notice  of  intent 
to  export,  unless  reversed  by  Customs 
Headquarters,  will  govern  the 
applicant's  eligibility  for  this  procedure 
in  all  Customs  drawback  offices.  If  the 
application  for  waiver  of  prior  notice  of 
intent  to  export  is  approved,  the 
claimant  shall  submit  a  copy  of  the 
approval  letter  with  the  first  drawback 
claim  filed  in  any  drawback  office  other 
than  the  approving  office,  when  the 
export  upon  which  the  claim  is  based 
was  without  prior  notice,  under  this 
section. 

(g)  Appeal  of  denial  or  challenge  to 
proposed  revocation.  An  appeal  of  a 
denial  of  an  application  under  this 
section,  or  challenge  to  the  proposed 
revocation  of  an  approved  application 
under  this  section,  may  be  made  by 
letter  to  the  drawback  office  issuing  the 
denial  or  proposed  revocation  and  must 
be  filed  within  30  days  of  the  date  of 
denial  or  proposed  revocation.  A  denial 
of  an  appeal  or  challenge  made  to  the 
drawback  office  may  itself  be  appealed 
to  Customs  Headquarters  and  must  be 


filed  within  30  days  of  the  denial  date 
of  the  initial  appeal  or  challenge.  The 
30-day  period  for  appeal  or  challenge  to 
the  drawback  office  or  to  Customs 
Headquarters  may  be  extended  for  good 
cause,  upon  vmtten  request  by  the 
applicant  or  privilege  holder  for  such 
extension  filed  with  the  appropriate 
office  within  the  30-day  period. 

§191.92    Accelerated  payment 

(a)  Scope.  Accelerated  payment  of 
drawback  is  available  on  claims 
covering  exportations  (or  destructions,  if 
applicable)  under  the  manufacturing, 
rejected  or  unused  merchandise 
drawback  provisions,  as  well  as  claims 
for  the  substitution  of  finished 
petroleum  derivatives  (19  U.S.C.  1313 
(a),  (b),  (c),  (j),  or  (p)).  Accelerated 
payment  of  a  drawback  claim  does  not 
constitute  liquidation  of  the  drawback 
entry. 

(b)  Application  for  approval;  contents. 
A  person  who  wishes  to  apply  for 
accelerated  payment  of  drawback  must 
file  a  written  application  with  the 
drawback  office  where  claims  will  be 
filed. 

(1)  Required  information.  The 
application  must  contain: 

(i)  Company  name  and  address; 

(ii)  Identification  number  (including 
suffixes); 

(iii)  Identity  (by  name  and  title)  of  the 
person  in  claimant's  organization  who 
will  be  respransible  for  the  drawback 
program; 

(iv)  Description  of  the  bond  coverage 
the  applicant  intends  to  use  to  cover 
accelerated  payments  of  drawback  (see 
paragraph  (d)  of  this  section),  including: 

(A)  Identity  of  the  surety  to  be  used; 

(B)  Dollar  amount  of  bond  coverage 
for  the  first  year  under  the  accelerated 
payment  procedure;  and 

(C)  Procedures  to  ensure  that  bond 
coverage  remains  adequate  (that  is, 
procedures  to  alert  the  applicant  when 
and  if  its  accelerated  payment  potential 
liability  exceeds  its  bond  coverage); 

(v)  Ctescription  of  merchandise  and/or 
articles  covered  by  the  application; 

(vi)  Type(s)  of  drawback  covered  by 
the  application;  and 

(vii)  Estimated  dollar  value  of 
potential  drawback  during  the  next  12- 
month  period  covered  by  the 
application. 

(2)  Previous  applications.  In  the 
apphcation,  the  applicant  must  state 
whether  or  not  the  applicant  has 
previously  been  denied  an  application 
for  accelerated  payment  of  drawback,  or 
had  an  approval  of  such  an  application 
revoked  by  any  drawback  office. 

(3)  Certification  of  compliance.  In  or 
with  the  application,  the  applicant  must 
also  submit  a  certification,  signed  by  the 
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applicant,  that  all  applicable  statutory 
and  regulatory  requirements  for 
drawback  will  be  met. 

(4)  Description  of  claimant's 
drawback  program.  With  the 
application,  the  applicant  must  submit 
a  description  (with  sample  documents) 
of  how  the  applicant  will  ensure 
compliance  with  its  certification  that 
the  statutory  and  regulatory  drawback 
requirements  will  be  met.  This 
description  may  be  in  the  form  of  a 
booklet.  The  detail  contained  in  this 
description  should  vary  depending  on 
the  size  and  complexity  of  the 
applicant's  accelerated  drawback 
program  (for  example,  if  the  dollar 
amount  is  great  and  there  are  several 
kinds  of  drawback  involved,  with 
differing  inventory,  manufacturing,  and 
shipping  methods,  greater  detail  in  the 
description  will  be  required).  The 
description  must  include  at  least: 

(i)  Tne  nemie  of  the  official  in  the 
claimant's  organization  who  is 
responsible  for  oversight  of  the 
claimant's  drawback  program; 

(ii)  The  procedures  and  controls 
demonstrating  compliance  with  the 
statutory  and  regulatory  drawback 
requirements; 

(iii)  The  parameters  of  claimant's 
drawback  record-keeping  program, 
including  the  retention  period  and 
method  (for  example,  paper,  electronic, 
etc.); 

(iv)  A  list  of  the  records  that  will  be 
maintained,  including  at  least  sample 
impMjrt  documents,  sample  export 
documents,  sample  inventory  and 
transportation  documents  (if 
applicable),  sample  laboratory  or  other 
documents  establishing  the  qualification 
of  merchandise  or  articles  for 
substitution  under  the  drawback  law  (if 
applicable),  and  sample  manufacturing 
documents  (if  applicable); 

(v)  The  procedures  that  will  be  used 
to  notify  Customs  of  changes  to  the 
claimant's  drawback  program,  variances 
from  the  procedures  described  in  this 
application,  and  violations  of  the 
statutory  and  regulatory  drawback 
requirements;  and 

(vi)  The  procedures  for  an  annual 
review  by  the  claimant  to  ensvu«  that  its 
drawback  program  complies  with  the 
statutory  and  regulatory  drawback 
requirements  and  that  Customs  is 
notified  of  any  modifications  from  the 
procedures  described  in  this 
application. 

(c)  Sample  application.  The  drawback 
office,  upon  request,  shall  provide 
applicants  for  accelerated  payment  with 
a  sample  letter  format  to  assist  them  in 
preparing  their  submissions. 

(a)  Bond  required.  If  approved  for 
accelerated  payment,  the  clauhant  must 


furnish  a  properly  executed  bond  in  an 
amount  sufficient  to  cover  the  estimated 
amount  of  drawback  to  be  claimed 
during  the  term  of  the  bond.  If 
outstanding  accelerated  drawback 
claims  exceed  the  amount  of  the  bond, 
the  drawback  office  will  require 
additional  bond  coverage  as  necessary 
before  additional  accelerated  payments 
are  made. 

(e)  Action  on  application.  (1)  Customs 
review.  The  drawback  office  shall 
review  and  verify  the  information 
submitted  in  and  with  the  application. 
In  order  for  Customs  to  evaluate  the 
apphcation.  Customs  may  request 
additional  information  (including 
additional  sample  documents)  and/or 
explanations  of  any  of  the  information 
provided  for  in  paragraph  (b)(4)  of  this 
section.  Based  on  the  information 
submitted  on  and  with  the  application 
and  any  information  so  requested,  and 
based  on  the  applicant's  record  of 
transactions  with  Customs,  the 
drawback  office  will  approve  or  deny 
the  application.  The  criteria  to  be 
considered  in  reviewing  the  applicant's 
record  with  Customs  include  (as 
applicable): 

(i)  The  presence  or  absence  of 
unresolved  Customs  charges  (duties, 
taxes,  or  other  debts  owed  Customs); 

(ii)  The  accuracy  of  the  claimant's 
past  drawback  claims;  and 

(iii)  Whether  accelerated  payment  of 
drawback  or  any  other  drawback 
privilege  was  previously  revoked  or 
suspended. 

(2)  Notification  to  applicant.  Customs 
will  notify  the  applicant  in  writing 
within  90  days  of  receipt  of  the 
application  of  its  decision  to  approve  or 
deny  the  application,  or  of  Customs 
inability  to  approve,  deny,  or  act  on  the 
apphcation. 

(3)  Approval.  The  approval  of  an 
application  for  accelerated  payment, 
under  this  section,  shall  operate 
prospectively,  applying  to  those  claims 
filed  after  the  date  of  approval.  It  shall 
be  subject  to  a  stay,  as  provided  in 
paragraph  (f)  of  this  section. 

(4)  Denial.  If  an  application  for 
accelerated  payment  of  drawback  under 
this  section  is  denied,  the  appUcant 
shall  be  given  written  notice,  specifying 
the  grounds  therefor,  together  with  what 
corrective  action  may  be  taken,  and 
informing  the  appUcant  that  the  denial 
may  be  appealed  in  the  manner 
prescribed  in  paragraph  (i)  of  this 
section.  The  applicant  may  not  reapply 
for  accelerated  payment  of  drawback 
until  the  reason  for  the  denial  is 
resolved. 

(f)  Stay.  A  privilege  holder's  privilege 
may  be  stayed,  for  a  specified 
reasonable  period,  should  the  agency 


desire  for  any  reason  to  examine 
compliance  wi'ri  the  drawback  law  and 
regulations  for  purposes  of  verification. 
A  stay  of  this  privilege  shall  take  effect 
on  the  date  of  the  agency's  letter 
notifying  the  privilege  holder  of  the  stay 
and  shall  remain  in  effect  for  the  period 
specified  in  the  agency's  letter,  or  such 
earlier  date  as  the  agency  notifies  the 
privilege  holder  in  writing  that  the 
reason  for  the  stay  has  been  satisfied. 
After  the  stay  is  lifted,  operation  under 
the  privilege  may  resume. 

(gj  Proposed  revocation.  Customs  may 
propose  to  revoke  the  approval  of  an 
application  for  accelerated  payment  of 
drawback  under  this  section,  for  good 
cause  (that  is.  noncompliance  with  the 
drawback  law  and/or  regulations).  In 
case  of  such  proposed  revocation. 
Customs  shall  give  written  notice  of  the 
proposed  revocation  of  the  accelerated 
payment  privilege.  The  notice  shall 
specify  the  reasons  for  Customs 
proposed  action  and  the  procedures  for 
challenging  Customs  proposed 
revocation  action  as  prescribed  in 
paragraph  (i)  of  this  section. 

(hr.^rt;on  by  drawback  office 
controlling.  Action  by  the  appropriate 
drawback  office  to  approve,  deny,  stay, 
or  revoke  the  privilege  of  accelerated 
payment  of  drawback  will  govern  the 
applicant  s  eligibility  for  this  procedure 
in  all  Customs  drawback  offices.  If  the 
application  for  accelerated  payment  of 
drawback  is  approved  and  the  claimant 
desires  accelerated  payment  of 
drawback  in  a  drawback  claim  filed  in 
a  drawback  office  other  than  the 
approving  drawback  office,  the  claimant 
shall  submit  a  copy  of  the  approval 
letter  with  the  first  drawback  claim  filed 
in  the  drawback  office  other  than  the 
approving  offic» 

(i)  Appeal  of  denial  or  challenge  to 
proposed  revocation.  An  appeal  of  a 
denial  of  an  application  under  this 
section,  or  challenge  to  the  proposed 
revocation  of  an  approved  application 
under  this  section,  may  be  made  in 
writing  to  the  drawback  office  issuing 
the  denial  or  proposed  revocation  and 
must  be  filed  within  30  days  of  the  date 
of  denial  or  proposed  revocation.  A 
denial  of  an  appeal  or  challenge  made 
to  the  drawback  office  may  itself  be 
app>ealed  to  Customs  Headquarters  and 
must  be  filed  within  30  days.  The  30- 
day  period  for  appeal  or  challenge  to  the 
drawback  office  or  to  Customs 
Headquarters  may  be  extended  for  good 
cause,  upon  written  request  by  the 
applicant  or  privilege  holder  for  such 
extension  filed  with  the  appropriate 
office  within  the  30-day  period. 

(j)  Payment.  The  drawback  office 
approving  a  drawback  claim  in  which 
accelerated  payment  of  drawback  was 
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requested  (and  in  which  the  claimant 
has  been  approved  for  accelerated 
payment  of  drawback  under  this 
section)  shall  certify  the  drawback  claim 
for  payment  within  3  weeks  after  filing. 
if  a  component  for  electronic  filing  of 
drawback  claims,  records,  or  entries 
which  has  been  implemented  under  the 
National  Customs  Automation  Program 
(NCAP)  (19  U.S.C.  1411-1414)  is  used, 
and  within  3  months  after  filing,  if  the 
claim  is  filed  manually  After 
liquidation,  the  drawback  office  shall 
certify  payment  of  any  amount  due  or 
demand  a  refund  of  any  excess  amount 
paid.  Any  excess  amount  of  duty  the 
subject  of  accelerated  payment  that  is 
not  refunded  within  30  days  after  the 
date  of  liquidation  of  the  related 
drawback  entry  shall  be  considered 
delinquent  (see  §§  24.3a  and  113.65(b) 
of  this  chapter.) 

1191.93    Combined  appllcatibns. 

An  applicant  for  the  privileges 
provided  for  in  §§191.91  and  191.92  of 
this  subpart  may  apply  for  only  one 
privilege,  both  privileges  separately,  or 
both  privileges  in  one  application 
package.  In  the  latter  instance,  the  intent 
to  apply  for  both  privileges  must  be 
clearly  stated.  In  all  instances,  all  of  the 
requirements  for  the  privilege(s)  applied 
for  must  be  met  (for  example,  in  a 
combined  application  for  both 
privileges,  all  of  the  information 
required  for  each  privilege,  all  required 
sample  documents  for  each  privilege. 
and  all  required  certifications  must  be 
included  in  and  with  the  application). 

Subpart  .J — Internal  Revenue  Tax  on 
Flavoring  Extracts  and  Medicinal  or 
Toilet  Preparations  Oncluding 
Perfumery)  Manufactured  from 
Domestic  Tax-Paid  Alcohol 

f  191.101    Dravwback  allowance. 

(a)  Drawback.  Section  313(d)  of  the 
Act,  as  amended  (19  U.S.C.  1313(d)), 
provides  for  drawback  of  internal 
revenue  tax  upon  the  exportation  of 
flavoring  extracts  and  medicinal  or 
toilet  preparations  (including 
perfumery)  manufactured  or  produced 
in  the  United  States  in  part  from  the 
domestic  tax-paid  alcohol. 

(b)  Shipment  to  Puerto  Rico,  the 
Virgin  Islands.  Guam,  and  American 
Samoa.  Drawback  of  internal  revenue 
tax  on  articles  manufactured  or 
produced  under  this  subpart  and 
shipped  to  Puerto  Rico,  the  Virgin 
Islands,  Guam,  or  American  Samoa  shall 
be  allowed  in  accordance  with  section 
7653(c)  of  the  Internal  Revenue  Code 
(26  U.S.C.  7653(c)).  However,  there  is  no 
authority  of  law  for  the  allowance  of 
drawback  of  internal-revenue  tax  on 


flavoring  extracts  or  medicinal  or  toilet 
preparations  (including  perfumery) 
manufactured  or  produced  in  the  United 
States  and  shipped  to  Wake  Island, 
Midway  Islands,  Kingman  Reef,  Canton 
Island,  Enderbury  Island.  Johnston 
Island,  or  Palmyra  Island. 

§191.102    Procedure. 

(a)  General.  Other  provisions  of  this 
part  relating  to  direct  identification 
drawback  (see  subpart  B  of  this  part) 
shall  apply  to  claims  for  drawback  filed 
under  this  subpart  insofar  as  apphcable 
to  and  not  inconsistent  with  the 
provisions  of  this  subpart. 

(b)  Manufacturing  record.  The 
manufacturer  of  flavoring  extracts  or 
medicinal  or  toilet  preparations  on 
which  drawback  is  claimed  shall  record 
the  products  manufactured,  the  quantity 
of  waste,  if  any.  and  a  full  description 
of  the  alcohol.  These  records  shall  be 
available  at  all  times  for  inspection  by 
Customs  officers. 

(c)  Additional  information  required 
on  the  manufacturer's  application  for  a 
specific  manufacturing  drawback  ruling. 
The  manufacturer's  application  for  a 
specific  manufacturing  drawback  ruling, 
under  §191.8  of  this  part,  shall  state  the 
quantity  of  domestic  tax-paid  alcohol 
contained  in  each  product  on  which 
drawback  is  claimed. 

(d)  Variance  in  alcohol  content — (1) 
Variance  of  more  than  5  percent.  If  the 
percentage  of  alcohol  contained  in  a 
medicinal  preparation,  flavoring  extract 
or  toilet  preparation  varies  by  more  than 
5  percent  from  the  percentage  of  alcohol 
in  the  total  volume  of  the  exported 
product  as  stated  in  a  previously 
approved  application  for  a  specific 
manufacturing  drawback  ruling,  the 
manufacturer  shall  apply  for  a  new 
specific  manufacturing  drawback  ruling 
pursuant  to  §  191.8  of  this  part.  If  the 
variation  differs  from  a  previously  filed 
schedule,  the  manufacturer  shall  file  a 
new  schedule  incorporating  the  change. 

(2)  Variance  of  5  percent  or  less. 
Variances  of  5  percent  or  less  of  the 
volume  of  the  product  shall  be  reported 
to  the  appropriate  drawback  office 
where  the  drawback  entries  are 
liquidated.  In  such  cases,  the  drawback 
office  may  allow  drawback  without 
specific  authorization  from  Customs 
Headquarters. 

(e)  Time  penod  for  completing  claims. 
The  3-year  period  for  the  completion  of 
drawback  claims  prescribed  in  19  U.S.C. 
1313(r)(l)  shall  be  applicable  to  claims 
for  drawback  under  this  subpart. 

(D  Filing  of  drawback  entries  on  duty- 
paid  imported  merchandise  and  tax- 
paid  alcohol.  When  the  drawback  claim 
covers  duty-paid  imported  merchandise 
in  addition  to  tax-paid  alcohol,  the 


claimant  shall  file  one  set  of  entries  for 
drawback  of  Customs  duty  and  another 
set  for  drawback  of  internal  revenue  tax. 

(g)  Description  of  the  alcohol.  The 
description  of  the  alcohol  stated  in  the 
drawback  entry  may  be  obtained  from 
the  description  on  the  package 
containing  the  tax-paid  alcohol. 

§191.103    Additional  requirements. 

(a)  Manufacturer  claims  domestic 
drawback.  In  the  case  of  medicinal 
preparations  and  flavoring  extracts,  the 
claimant  shall  file  with  the  drawback 
entry,  a  declaration  of  the  manufacturer 
showing  whether  a  claim  has  been  or 
will  be  filed  by  the  manufacturer  with 
the  regional  regulatory  administrator  of 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  for  domestic  drawback  on 
alcohol  under  section  5131,  5132,  5133 
and  5134,  Internal  Revenue  Code,  as 
amended  (26  U.S.C.  5131,  5132,  5133 
and  5134). 

fb)  Manufacturer  does  not  claim 
domestic  drawback — (1)  Submission  of 
statement.  If  no  claim  has  been  or  will 
be  filed  with  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  for  domestic 
drawback  on  medicinal  preparations  or 
flavoring  extracts,  the  manufacturer 
shall  submit  a  statement,  in  duplicate, 
setting  forth  that  fact  to  the  appropriate 
regional  regulatory  administrator  of  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  for  the  region  in  which  the 
manufacturer's  factory  is  located. 

(2)  Contents  of  the  statement.  The 
statement  shall  show  the: 

(i)  Quantity  and  description  of  the 
exported  products; 

(ii)  Identity  of  the  alcohol  used  by 
serial  number  of  package  or  tank  car: 

(iii)  Name  and  registry  number  of  the 
warehouse  firom  which  the  alcohol  was 
withdrawn; 

(iv)  Date  of  withdrawal; 

(v)  Serial  number  of  the  tax-paid 
stamp  or  certificate,  if  any;  and 

(vi)  Drawback  office  where  the  claim 
will  be  filed. 

(3)  Verification  of  the  statement.  The 
regional  regulatory  administrator. 
Bureau  of  Alcoliol.  Tobacco  and 
Firearms,  shall  verify  receipt  of  this 
statement,  forward  the  original  of  the 
document  to  the  drawback  office 
designated,  and  retain  the  copy. 

§191.104  Alcotwl,  Tobacco  and  Firearms 
certificates. 

(a)  Request.  The  drawback  claimant  or 
manufacturer  shall  file  a  written  request 
with  the  regional  regulatory 
administrator,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  in  whose  region 
the  alcohol  used  in  the  manufacture  was 
withdrawn  requesting  him  to  provide 
the  Customs  drawback  office  where  the 
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drawback  claim  will  be  processed,  a  tax- 
paid  certificate  on  Alcohol,  Tobacco  and 
Firearms  Form  5100.4  (Certificate  of 
Tax-Paid  Alcohol). 

fb)  Contents.  The  request  shall  state 
the: 

(1)  Quantity  of  alcohol  in  taxable 
gallons; 

(2)  Serial  number  of  each  package; 

(3)  Serial  number  of  the  stamp,  if  any; 

(4)  Amount  of  tax  paid  on  the  alcohol; 

(5)  Name,  registry  number,  and 
location  of  the  warehouse; 

(6)  Date  of  withdrawal: 

(7)  Name  of  the  manufacturer  using 
the  alcohol  in  producing  the  exported 
articles; 

(8)  Address  of  the  mtmufacturer  and 
his  manufacturing  plant;  and 

(9)  Customs  drawback  office  where 
the  drawback  claim  will  be  processed. 

(c)  Extracts  of  Alcohol,  Tobacco  and 
Firearms  certificates.  If  a  certification  of 
any  pxjrtion  of  the  alcohol  described  in 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  Form  5100.4  is  required  for 
liquidation  of  drawback  entries 
processed  in  another  drawback  office, 
the  drawback  office,  on  written 
application  of  the  person  who  requested 
its  issuance,  shall  transmit  a  copy  of  the 
extract  firom  the  certificate  for  use  at  that 
drawback  office.  The  drawback  office 
shall  note  that  the  copy  of  the  extract 
was  prepared  and  transmitted. 

§191.105    Liquidstion. 

The  drawback  office  shall  ascertain 
the  final  amount  of  drawback  due  by 
reference  to  the  certificate  of 
manufacture  and  delivery  and  the 
specific  manufacturing  dbrawback  ruling 
under  which  the  drawback  claimed  is 
allowable. 

§191.106    Amount  of  drawtwck. 

(a)  Claim  filed  with  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  If  the 
declaration  required  by  §  191.103  of  this 
subpart  shows  that  a  claim  has  been  or 
will  be  filed  with  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  for  domestic 
drawback,  drawback  under  section 
313(d)  of  the  Act.  as  amended  (19  U.S.C. 
1313(d)),  shall  be  limited  to  the 
difference  between  the  amount  of  tax 
paid  and  the  amount  of  domestic 
drawback  claimed. 

(b)  Claim  not  filed  with  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  If  the 
declaration  and  verified  statement 
required  by  §  191.103  show  that  no 
claim  has  been  or  will  be  filed  by  the 
manufacturer  with  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  for 
domestic  drawback,  the  drawback  shall 
be  the  full  amount  of  the  tax  on  the 
alcohol  used. 

(c)  No  deduction  of  1  percent.  No 
deduction  of  1  percent  shall  be  made  in 


drawback  claims  under  section  313(d)  of 
the  Act,  as  amended  (19  U.S.C.  1313(d)). 
(d)  Payment.  The  drawback  due  shall 
be  paid  in  accordance  with  §  191.81(f)  of 
this  part. 

Subpart  K — Supplies  for  Certain 
Vessels  and  Aircraft 

§191.111    DrawtMCk  allowance. 

Section  309  of  the  Act,  as  amended 
(19  U.S.C.  1309),  provides  for  drawback 
on  articles  laden  as  supphes  on  certain 
vessels  or  aircraft  of  the  United  States  or 
as  supplies  including  equipment  upon, 
or  used  in  the  maintenance  or  repair  of. 
certain  foreign  vessels  or  aircraft. 

§191.112    Procedure. 

(a)  General.  The  provisions  of  this 
subpart  shall  override  other  conflicting 
provisions  of  this  part. 

fb)  Customs  forms.  TTie  drawback 
claimant  shall  file  with  the  drawback 
office  the  drawback  entry  on  Customs 
Form  331  annotated  for  19  U.S.C.  1309. 
and  attach  thereto  a  notice  of  lading  on 
Customs  Form  7514,  in  quadruplicate, 
unless  the  export  summary  procedure, 
provided  for  in  §  191.73,  is  used.  If  the 
export  summary  procedure  is  used,  the 
requirements  in  §  191.73  shall  be 
complied  with,  as  applicable. 

(c)  Time  of  filing  notice  of  lading.  In 
the  case  of  drawback  in  connection  with 
19  U.S.C.  1309(b).  the  drawback  notice 
of  lading  on  Customs  Form  7514  may  be 
filed  either  before  or  after  the  lading  of 
the  articles.  If  filed  after  lading,  the 
notice  shall  be  filed  within  3  years  after 
exportation  of  the  articles. 

(d)  Contents  of  notice.  The  notice  of 
lading  shall  show: 

(1)  The  name  of  the  vessel  or  identity 
of  the  aircraft  on  which  articles  were  or 
are  to  be  laden; 

(2)  The  number  and  kind  of  packages 
and  their  marks  and  numbers; 

(3)  A  description  of  the  articles  and 
their  weight  (net),  gauge,  measure,  or 
number;  and 

(4)  The  name  of  the  exporter. 

(e)  Assignment  of  numbers  and  return 
of  one  copy.  The  drawback  office  shall 
assign  a  number  to  each  notice  of  lading 
and  return  one  copy  to  the  exporter  for 
delivery  to  the  master  or  authorized 
officer  of  the  vessel  or  aircraft. 

(f)  Declaration — (1)  Requirement.  The 
master  or  an  authorized  representative 
of  the  vessel  or  aircraft  having 
knowledge  of  the  facts  shall  complete 
the  section  of  the  notice  entitled 
"Declaration  of  Master  or  Other 
Officer". 

(2)  Procedure  if  notice  filed  before 
lading.  If  the  notice  is  filed  before  lading 
of  the  articles,  the  declaration  must  be 
completed  on  the  copy  of  the  numbered 


drawoack  notice  that  was  filed  with  the 
drawback  office  and  returned  to  the 
exporter  for  this  purpose. 

(3)  Procedure  if  notice  filed  after 
lading.  If  the  drawback  notice  is  filed 
after  lading  of  the  articles,  the  drawback 
claimant  may  file  a  separate  document 
containing  the  declaration  required  on 
the  Drawback  Notice.  Customs  Form 
7514. 

(4)  Filing.  The  drawback  claimant 
shall  file  with  the  drawback  office  both 
the  drawback  entry  and  the  drawback 
notice  or  separate  document  containing 
the  declaration  of  the  master  or  other 
officer  or  representative. 

igjjnformation  concerning  class  or 
trade.  Information  about  the  class  of 
business  or  trade  of  a  vessel  or  aircraft 
is  required  to  be  furnished  in  support  of 
the  drawback  entry  if  the  vessel  or 
aircraft  is  American. 

(h)  Vessel  or  aircraft  required  to  clear 
or  obtain  a  permit  to  proceed.  After  the 
vessel  or  aircraft  has  cleared  or  obtained 
a  permit  to  proceed,  the  drawback  office 
shall  complete  the  section  entitled 
"Customs  Certification"  on  one  of  the 
copies  of  the  notice  of  lading.  The 
drawback  office  shall  return  the 
completed  copy  and  one  other  copy  to 
the  exporter  or  the  person  designated  by 
the  exporter  for  subsequent  filing  with 
the  drawback  claim. 

(i)  Vessel  or  aircraft  not  required  to 
clear  or  obtain  a  permit  to  proceed.  If 
the  vessel  or  aircraft  is  not  required  to 
clear  or  obtain  a  permit  to  proceed  to 
another  port,  the  drawback  office  shall 
return  to  the  exporter  or  the  person 
designated  by  the  exporter  two  copies  of 
the  notice,  noting  the  absence  of  a 
requirement  for  clearance  or  permit  to 
proceed,  for  subsequent  filing  with  the 
drawback  claim.  The  claimant  shall  file 
with  the  claim  an  itinerary  of  the  vessel 
or  aircraft  for  the  immediate  voyage  or 
flight  showing  that  the  vessel  or  aircraft 
is  engaged  in  a  class  of  business  or  trade 
which  makes  it  eligible  for  drawback. 

(j)  Articles  laden  or  installed  on 
aircraft  as  equipment  or  used  in  the 
maintenance  or  repair  of  aircraft.  The 
drawback  office  where  the  drawback 
claim  is  filed  shall  require  a  declaration 
or  other  evidence  showing  to  its 
satisfaction  that  articles  have  been  laden 
or  installed  on  aircraft  as  equipment  or 
used  in  the  maintenance  or  repair  of 
aircraft. 

(k)  Fuel  laden  on  vessels  or  aircraft  as 
supplies. — (1)  Composite  notice  of 
lading.  In  the  case  of  fuel  laden  on 
vessels  or  aircraft  as  supplies,  the 
drawback  claimant  may  file  with  the 
drawback  office  a  composite  notice  of 
lading  on  the  reverse  side  of  Customs 
Form  7514.  for  each  calendar  month. 
The  composite  notice  of  lading  shall 
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describe  all  of  the  drawback  claimafft's 
deliveries  of  fuel  supplies  during  the 
one  calendar  month  at  a  single  port  or 
airport  to  all  vessels  or  airplanes  of  one 
vessel  owner  or  operator  or  airline.  This 
includes  fuel  laden  for  flights  or  voyages 
between  the  contiguous  U.S.  and 
Hawaii,  Alaska,  or  anv  US  possessions 
(see  §  10.59  of  this  chapter). 

(2)  Contents  of  composite  notice  The 
composite  notice  shall  show  for  each 
voyage  or  flight,  either  on  the  reverse 
side  of  Customs  Form  7514  or  on  a 
continuation  sheet: 

(i)  The  identity  of  the  vessel  or 
aircraft. 

(ii)  A  description  of  the  fuel  supplies 
laden; 

(iii)  The  quantity  laden;  and 

(iv)  The  date  of  lading. 

(3)  Declaration  of  owner  or  operator. 
An  authorized  vessel  or  airline 
representative  having  knowledge  of  the 
facts  shall  complete  the  section 
"Declaration  of  Master  or  Other  Officer" 
on  Customs  Form  7514. 

(1)  Desire  to  land  articles  covered  by 
notice  of  lading.  The  master  of  the 
vessel  or  commander  of  the  aircraft 
desiring  to  land  in  the  United  States 
articles  covered  by  a  notice  of  lading 
shall  apply  for  a  permit  to  land  those 
articles  under  Customs  supervision.  All 
articles  landed,  except  those  transferred 
under  the  original  notice  of  lading  to 
another  vessel  or  aircraft  entitled  to 
drawback,  shall  be  considered  imported 
merchandise  for  the  purpose  of  setnion 
309(c)  of  the  Ac1.  as  amended  (19  U.S.C. 
1309(c)). 

Subpart  L — Meats  Cured  with  Imported 
Saft 

f  101.121    Drawljack  allowance. 

Section  313(f)  of  the  .^ct.  as  amended 
(19  U.S.C.  1313(f)),  provides  for  the 
allowance  of  drawback  upon  the 
exportation  of  meats  cured  with 
impjorted  salt. 

1191.122    Procedure. 

(a)  General.  Other  provisions  of  this 
part  relating  to  direct  identification 
manufacturing  drawback  shall  applv  to 
claims  for  drawback  under  this  subpart 
insofar  as  applicable  to  and  not 
inconsistent  with  the  provisions  of  this 
subpart. 

(b)  Customs  form.  The  forms  used  for 
other  drawback  claims  shall  be  used  and 
modified  to  show  that  the  claim  is  being 
made  for  refund  of  duties  paid  on  salt 
used  in  curing  meats. 

§  1 91 . 1 23    Refund  of  duties. 

Drawback  shall  be  refunded  in 
aggregate  amounts  of  not  less  than  $100 
and  shall  not  be  subject  to  the  retention 
of  1  percent  of  duties  paid. 


Subpart  M — Materials  for  Construction 
and  Equipment  of  Vessels  and  Aircraft 
Built  for  Foreign  Ownership  and 
Account 

§191.131    Drawback  allowance. 

Section  313(g)  of  the  .^ct,  as  amended 
(19  U.S.C.  1313(g)).  provides  for 
drawback  on  imported  materials  used  in 
the  construction  and  equipment  of 
vessels  and  aircraft  built  for  foreign 
account  and  ownership,  or  for  the 
government  of  any  foreign  country, 
notwithstanding  that  these  vessels  or 
aircraft  may  not  be  exported  within  the 
strict  meaning  of  the  term. 

§191.132    Procedure. 

Other  provisions  of  this  part  relating 
to  direct  identification  manufacturing 
drawback  shall  apply  to  claims  for 
drawback  filed  under  this  subpart 
insofar  as  applicable  to  and  not 
inconsistent  with  the  provisions  of  this 
subpart. 

§  191.133    Explanation  of  temis. 

(a)  Materials.  Section  313(g)  of  the 
.\ct.  as  amended  (19  U.S.C.  1313(gJ). 
applies  only  to  materials  used  in  the 
original  construction  and  equipment  of 
vessels  and  aircraft  and  not  to  materials 
used  for  alteration  or  repair,  or  to 
materials  not  required  for  safe  operation 
of  the  vessel  or  aircraft. 

(b)  Foreign  account  and  ownership. 
Foreign  account  and  ownership,  as  used 
in  section  313(g)  of  the  Act.  as  amended 
(19  U.S.C.  1313(g)).  means  only  vessels 
or  aircraft  built  or  equipped  for  the 
account  of  an  owner  or  owners  residing 
in  a  foreign  country  and  having  a  bona 
fide  intention  that  the  vessel  or  aircraft, 
when  completed,  shall  be  owned  and 
operated  under  the  flag  of  a  foreign 
country. 

Subpart  N — Foreign-Built  Jet  Aircraft 
Engines  Processed  in  the  United 
States 

§191.141    Orawt>ack  allowance. 

Set;tion  313(h)  of  the  Act.  as  amended 
(19  U.S.C.  1313(h)).  provides  for 
drawback  on  the  exportation  of  jet 
aircraft  engines  manufactured  or 
produced  abroad  that  have  been 
overhauled,  repaired,  rebuilt,  or 
reconditioned  in  the  United  States  with 
the  use  of  imported  merchandise, 
including  parts. 

§191.142    Procedure. 

Other  provisions  of  this  part  shall 
apply  to  claims  for  drawback  filed 
under  this  subpart  insofar  as  applicable 
to  and  not  inconsistent  with  the 
provisions  of  this  subpart. 


§191.143    Orawt)ack  entry. 

(a)  Filing  of  entry.  Drawback  entries 
covering  these  foreign-built  jet  aircraft 
engines  shall  be  filed  on  Customs  Form 
331,  modified  to  show  that  the  entry 
covers  jet  aircraft  engines  processed 
under  section  313(h)  of  the  Act,  as 
amended  (19  U.S.C.  1313(h)). 

fb)  Contents  of  entry.  The  entry  shall 
show  the  country  in  which  each  engine 
was  manufactured  and  describe  the 
processing  performed  thereon  in  the 
United  States. 

§191.144    Refund  of  duties. 

Drawback  shall  be  refunded  in 
aggregate  amounts  of  not  less  than  $100, 
and  shall  not  be  subject  to  the  deduction 
of  1  percent  of  duties  paid. 

Subpart  O — IMerchandise  Exported 
from  Continuous  Customs  Custody 

§191.151     Drawt>ack  allowance. 

(a)  Eligibility  of  entered  or  withdrawn 
merchandise. — (1)  Under  19  U.S.C. 
1557(a).  Section  557(a)  of  the  Act,  as 
amended  (19  U.S.C.  1557(a)),  provides 
for  drawback  on  the  exportation  to  a 
foreign  coimtry,  or  the  shipment  to  the 
Virgin  Islands,  American  Samoa,  Wake 
Island,  Midway  Islands,  Kingman  Reef, 
Johnston  Island,  or  Guam,  of 
merchandise  upon  which  duties  have 
been  paid  which  has  remained 
continuously  in  bonded  warehouse  or 
otherwise  in  Customs  custody  for  a 
period  not  to  exceed  5  years  from  the 
date  of  importation. 

(2)  Under  19  U.S.C.  1313.  Imported 
merchandise  that  has  not  been  regularly 
entered  or  withdrawn  for  consumption, 
shall  not  satisfy  any  requirement  for 
use,  importation,  exportation  or 
destruction,  and  shall  not  be  available 
for  drawback,  under  section  313  of  the 
Act.  as  amended  (19  U.S.C.  1313)  (see 
19  U.S.C.  1313(u)). 

(b)  Guantanamo  Bay.  Guantanamo 
Bay  Naval  Station  shall  be  considered 
foreign  territory  for  drawback  purposes 
under  this  subpart  and  merchandise 
shipped  there  is  eligible  for  drawback. 
Imported  merchandise  which  has 
remained  continuously  in  bonded 
warehouse  or  otherwise  in  Customs 
custody  since  importation  is  not  entitled 
to  drawback  of  duty  when  shipped  to 
Puerto  Rico,  Canton  Island,  Enderbury 
Island,  or  Palmyra  Island. 

§191.152    Merchandise  released  from 
Customs  custody. 

No  remission,  refund,  abatement,  or 
drawback  of  duty  shall  be  allowed 
under  this  subpart  because  of  the 
exportation  or  destruction  of  any 
merchandise  after  its  release  from 
Government  custody,  except  in  the 
following  cases: 
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(a)  When  articles  are  exported  or 
destroyed  on  which  drawback  is 
expressly  provided  for  by  law; 

fb)  When  prohibited  articles  have 
been  regularly  entered  in  good  faith  and 
are  subsequently  exported  or  destroyed 
pursuant  to  statute  and  regulations 
prescribed  by  the  Secretary  of  the 
Treasury;  or 

(c)  when  articles  entered  under  bond 
are  destroyed  within  the  bonded  period, 
as  provided  in  section  557(c)  of  the  Act, 
as  amended  (19  U.S.C.  1557(c)),  or 
destroyed  within  the  bonded  period  by 
death,  accidental  fire,  or  other  casualty, 
and  proof  of  destruction  is  furnished  to 
the  satisfaction  of  the  Secretary  of  the 
Treasury,  in  which  case  any  accrued 
duties  shall  be  remitted  or  refunded  and 
any  condition  in  the  bond  that  the 
articles  shall  be  exported  shall  be 
deemed  to  have  been  satisfied  (see  19 
U.S.C.  1558). 

$  191.153    Continuous  Customs  custody. 

(a)  Merchandise  released  under  an 
importer's  bond  and  returned. 
Merchandise  released  to  an  importer 
under  a  bond  prescribed  by  §  142.4  of 
this  chapter  and  later  returned  to  the 
public  stores  upon  requisition  of  the 
appropriate  Customs  office  shall  not  be 
deemed  to  be  in  the  continuous  custody 
of  Customs  officers. 

(b)  Merchandise  released  under 
Chapter  98,  Subchapter  XIII. 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Merchandise 
released  as  provided  for  in  Chapter  98, 
Subchapter  XID.  HTSUS  (19  U.S.C. 
1202),  shall  not  be  deemed  to  be  in  the 
continuous  custody  of  Customs  officers. 

(c)  Merchandise  released  from 
warehouse.  For  the  purpose  of  this 
subpart,  in  the  case  of  merchandise 
entered  for  warehouse.  Customs  custody 
shall  be  deemed  to  cease  when 
estimated  duty  has  been  deposited  and 
the  appropriate  Customs  office  has 
authorized  the  withdrawal  of  the 
merchandise. 

(d)  Merchandise  not  warehoused, 
examined  elsewhere  than  in  public 
stores. — (1)  General  rule.  Except  as 
stated  in  paragraph  (d)(2)  of  this  section, 
merchandise  examined  elsewhere  than 
at  the  public  stores,  in  accordance  with 
the  provisions  of§151.7ofthis  chapter, 
shall  be  considered  released  from 
Customs  custody  upon  completion  of 
final  examination  for  appraisement. 

(2)  Merchandise  upon  the  wharf. 
Merchandise  which  remains  on  the 
wharf  by  permission  of  the  appropriate 
Customs  office  shall  be  considered  to  be 
in  Customs  custody,  but  this  custody 
shall  be  deemed  to  cease  when  the 
Customs  officer  in  charge  accepts  the 
permit  and  has  no  other  duties  to 


perform  relating  to  the  merchandise, 
such  as  measuring,  weighing,  or 
gauging. 

§191.154    Filing  ttie  entry. 

(a)  Direct  export.  At  least  6  working 
hours  before  lading  the  merchandise  on 
which  drawback  is  claimed  under  this 
subpart,  the  importer  or  the  agent 
designated  by  him  in  writing  shall  file 
with  the  drawback  office  a  direct  export 
drawback  entr>'  on  Customs  Form  331  in 
duplicate. 

(b)  Merchandise  transported  to 
another  port  for  exportation.  The 
importer  of  merchandise  to  be 
transported  to  another  port  for 
exportation  shall  file  in  triplicate  with 
the  drawback  office  an  entry  naming  the 
transporting  conveyance,  route,  and  port 
of  exit.  The  drawback  office  shall  certif\' 
one  copy  and  forward  it  to  the  Customs 
office  at  the  port  of  exit.  A  bonded 
carrier  shall  transport  the  merchandise 
in  accordance  with  the  applicable 
regulations.  Manifests  shall  be  prepared 
and  filed  in  the  manner  prescribed  in 
§144.37  of  this  chapter. 

§191.155    Merctiandisa  withdrawn  from 
warehouse  for  exportation. 

The  regulations  in  part  18  of  this 
chapter  concerning  the  supervision  of 
lading  and  certification  of  exportation  of 
merchandise  withdrawal  from 
warehouse  for  exportation  without 
payment  of  duty  shall  be  followed  to  the 
extent  applicable. 

§191.156    Bill  of  lading. 

(a)  Filing.  In  order  to  complete  the 
claim  for  drawback  under  this  subpart, 
a  bill  of  lading  covering  the 
merchandise  described  in  the  drawback 
entry  (Customs  Form  331)  shall  be  filed 
within  2  years  after  the  merchandise  is 
exported. 

fb)  Contents.  The  bill  of  lading  shall 
either  show  that  the  merchandise  was 
shipped  by  the  person  making  the  claim 
or  bear  an  endorsement  of  the  person  in 
whose  name  the  merchandise  was 
shipped  showing  that  the  person 
making  the  claim  is  authorized  to  do  so. 

(c)  Limitation  of  the  bill  of  lading.  The 
terms  of  the  bill  of  lading  may  limit  and 
define  its  use  by  stating  fiiat  it  is  for 
Customs  purposes  only  and  net 
negotiable. 

(d)  Inability  to  produce  bill  of  lading. 
When  a  required  bill  of  lading  cannot  be 
produced,  the  person  making  the 
drawback  entry  may  request  the 
drawback  office,  within  the  time 
required  for  the  fifing  of  the  bill  of 
lading,  to  accept  a  statement  setting 
forth  the  cause  of  failure  to  produce  the 
bill  of  lading  and  such  evidence  of 
exportation  and  of  his  right  to  make  the 


drawback  entry  as  may  be  available.  The 
request  shall  be  granted  if  the  drawback 
office  is  satisfied  by  the  evidence 
submitted  that  the  failure  to  produce  the 
bill  of  lading  is  justified,  that  the 
merchandise  has  been  exported,  and 
that  the  person  making  the  drawback 
entr>'  has  the  right  to  do  so.  If  the 
drawback  office  is  not  so  satisfied,  such 
office  shall  transmit  the  request  and  its 
accompanying  evidence  to  the  Office  of 
Field  Operations.  Customs 
Headquarters,  for  final  determination. 

(e)  Extracts  of  bills  of  lading. 
Drawback  offices  may  issue  extracts  of 
bills  of  lading  filed  with  drawback 
claims. 

§191.157    Landing  certificates. 

When  required,  a  landing  certificate 
shall  be  filed  within  the  time  prescribed 
in  §  191.76  of  this  part. 

§191.158    Procedures. 

When  the  drawback  claim  has  been 
completed  and  the  bill  of  lading  filed, 
together  with  the  landing  certificate,  if 
required,  the  reports  of  inspection  and 
lading  made,  and  ihe  clearance  of  the 
exporting  conveyance  established  by  the 
record  of  clearance  in  the  case  of  direct 
exportation  or  by  certificate  in  the  case 
of  transportation  and  exportation,  the 
drawback  office  shall  verifv'  the 
importation  by  referring  to  the  import 
records  to  ascertain  the  amount  of  duty 
paid  on  the  merchandise  exported.  To 
the  extent  appropriate  and  not 
inconsistent  with  the  provisions  of  this 
subpart,  drawback  entries  shall  be 
liquidated  in  accordance  with  the 
provisions  of  §  191  81  of  this  part. 

§191.150    An>ount  of  drawtMCk. 

Drawback  due  under  this  subpart 
shall  not  be  subject  to  the  deduction  of 
1  percent. 

Subpart  P— Distilled  Spirits,  Wines,  or 
Beer  Which  Are  Unmerchantable  or  Do 
Not  Conform  to  Sample  or 
Specifications 

§191.161    Refund  of  taxes. 

Section  5062(c),  Internal  Revenue 
Code,  as  amended  (26  U.S.C.  5062(c)). 
provides  for  the  refund,  remission, 
abatement  or  credit  to  the  importer  of 
internal-revenue  taxes  paid  or 
determined  incident  to  importation, 
upon  the  exportation,  or  destruction 
under  Customs  supervision,  of  imported 
distilled  spirits,  wines,  or  beer  found 
after  entry  to  be  unmerchantable  or  not 
to  conform  to  sample  or  specifications 
and  which  are  returned  to  Customs 
custody. 
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f  191.182    Procedure. 

The  export  procedure  shall  be  the 
same  as  that  provided  in  §  191.42  except 
that  the  claimant  must  be  the  importer 
and  as  otherwise  provided  in  this 
subpart. 

$191,163    Documentation. 

(a)  Entry.  Customs  Form  331  shall  be 
used  to  claim  drawback  under  this 
subpart. 

(b)  Documentation.  The  drawback 
entry  for  unmerchantable  merchandise 
shall  be  accompanied  by  a  certificate  of 
the  importer  setting  forth  in  detail  the 
facts  which  cause  the  merchandise  to  be 
unmerchantable  and  any  additional 
proof  that  the  drawback  office  requires 
to  establish  that  the  merchandise  is 
unmerchantable. 

§  191.164    Return  to  Customs  custody. 

There  is  no  time  limit  for  the  return 
to  Customs  custody  of  distilled  spirits. 
wine,  or  beer  subject  to  refund  of  taxes 
under  the  provisions  of  this  subpart 

$191,166    No  exportation  by  mail. 

Merchandise  covered  by  this  subpart 
shall  not  be  exported  by  mail. 

$  1 9 1 . 1 66    Destruction  of  merchandise. 

(a)  Action  by  the  importer.  A 
drawback  claimant  who  proposes  to 
destroy  rather  than  export  the  distilled 
spirits,  wine,  or  beer  shall  state  that  fact 
on  Customs  Form  331 

fb)  Action  by  Customs.  Distilled 
spirits,  wine,  or  beer  returned  to 
Customs  custody  at  the  place  approved 
by  the  drawback  office  where  the 
drawback  entry  was  filed  shall  be 
destroyed  under  the  supervision  of  the 
Customs  officer  who  shall  certify  the 
destruction  on  Customs  Form  3499. 

$191,167    Liquidation. 

No  deduction  of  1  percent  of  the 
internal  revenue  taxes  paid  or 
determined  shall  be  made  in  allowing 
entries  under  Section  5062(c),  Internal 
Revenue  Code,  as  amended  (26  U.S.C. 
5062(c)), 

$191,168    Time  limit  for  exportation  or 
destruction. 

Merchandise  not  exported  or 
destroyed  within  90  days  from  the  date 
of  notification  of  acceptance  of  the 
drawback  entr\  shall  be  considered 
unclaimed,  unless  upon  written  request 
by  the  importer,  prior  to  the  expiration 
of  the  90-day  period,  the  drawback 
office  grants  an  extension  of  not  more 
than  90  davs. 


Subpart  Q — Substitution  of  Finished 
Petroleum  [>erivatives 

$191,171    General;  Dr8wt>ack  allowance. 

(a)  General.  Section  313(p),  of  the  Act, 
as  amended  (19  U.S.C.  1313(p)), 
provides  for  drawback  on  the  basis  of 
qualified  articles  which  consist  of  either 
imported  duty-paid  petroleum 
derivatives,  or  jjetroleum  derivatives 
manufactured  or  produced  in  the  United 
States  and  qualified  for  drawback  under 
the  manufacturing  drawback  law  (19 
U.S.C.  1313  (a)  or  (b)). 

(b)  Allowance  of  drawback.  Drawback 
may  be  granted  under  19  U.S.C.  1313(p): 

(i)  In  cases  where  there  is  no 
manufacture,  upon  exportation  of  the 
imported  article,  an  article  of  the  same 
kind  and  quality,  or  any  combination 
thereof;  or 

(2)  In  cases  where  there  is  a 
manufacture  or  production,  upon 
exportation  of  the  manufactured  or 
produced  article,  an  article  of  the  same 
kind  and  quality,  or  any  combination 
thereof. 

$191,172    Definitions. 

The  following  are  definitions  for 
purposes  of  this  subpart  only: 

(a)  Qualified  article.  "Qualified 
article"  means  an  article  described  in 
headings  2707,  2708,  2710  through 
2715,  2901,  2902,  or  3901  throu^  3914 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  In  the  case 
of  headings  3901  through  3914,  the 
definition  is  limited  as  those  headings 
apply  to  liquids,  pastes,  powders, 
granules  and  flakes. 

fb)  Same  kind  and  quality  article. 
"Same  kind  and  quality  article"  means 
an  article  which  is  commercially 
interchangeable  with,  or  which  is 
referred  to  under  the  same  8-digit 
classification  of  the  HTSUS  as,  the 
article  to  which  it  is  compared.  (For 
example,  unleaded  gasoline  and  jet  fuel 
(naphtha  or  kerosene-type),  both  falling 
under  the  same  HTSUS  classification 
(2710.00.15)  would  be  considered  same 
kind  and  quality  articles  because  they 
fail  under  the  same  8  digit  HTSUS 
classification,  even  though  they  are  not 
"commercially  interchangeable".) 

(c)  Exported  article.  "Exported 
article"  means  an  article  which  has  been 
exported  and  is  the  qualified  article,  an 
article  of  the  same  kind  and  quality  as 
the  qualified  article,  or  any  combination 
thereof. 

$  1 91 . 1 73    Imported  duty-paid  derivatives 
(no  manufacture). 

When  the  basis  for  drawback  under  19 
U.S.C.  1313(p)  is  imported  duty-paid 
petroleum  derivatives  (that  is,  not 
articles  manufactured  under  19  U.S.C. 


1313  (a)  or  (b)),  the  requirements  for 
drawback  are  as  follows: 

(a)  Imported  duty-paid  merchandise. 
The  imported  duty-paid  merchandise 
designated  for  drawback  must  be  a 
"qualified  article"  as  defined  in 

§  191.172(a)  of  this  subpart; 

(b)  Exported  article.  The  exported 
article  on  which  drawback  is  claimed 
must  be  an  "exported  article"  as  defined 
in  §  191.172(c)  of  this  subpart; 

(c)  Exporter.  The  exporter  of  the 
exported  article  must  have  either: 

(1)  Imported  the  qualified  article  in  at 
least  the  quantity  of  the  exported  article; 
or 

(2)  Purchased  or  exchanged  (directly 
or  indirectly)  from  an  importer  an 
imported  qualified  article  in  at  least  the 
quantity  of  the  exported  article; 

(d)  Time  of  export.  The  exported 
article  must  be  exported  within  180 
days  after  the  date  of  entry  of  the 
designated  imported  duty-paid 
merchandise;  and 

(e)  Amount  of  drawback.  The  amount 
of  drawback  payable  may  not  exceed  the 
amount  of  drawback  which  would  be 
attributable  to  the  imported  qualified 
article  which  serves  as  the  basis  for 
drawback. 

$191,174    Derivatives  manufactured  under 
19  U.S.C.  1313  (a)  or  (b). 

When  the  basis  for  drawback  under  19 
U.S.C.  1313(p)  is  petroleum  derivatives 
which  were  manufactured  or  produced 
in  the  United  States  and  qualify  for 
drawback  under  the  manufacturing 
drawback  law  (19  U.S.C.  1313  (a)  or  (b)), 
the  requirements  for  drawback  are  as 
follows: 

(a)  Merchandise.  The  merchandise 
which  is  the  basis  for  drawback  under 
19  U.S.C.  1313(p)  must: 

(1)  Have  been  manufactured  or 
produced  as  described  in  19  U.S.C.  1313 
(a)  or  (b)  from  crude  petroleum  or  a 
petroloum  derivative;  and 

(2)  Be  a  "qualified  article"  as  defined 
in  §  191.172(a)  of  this  subpart; 

(b)  Exported  article.  The  exported 
article  on  which  drawback  is  claimed 
must  be  an  "exported  article"  as  defined 
in  §  191.172(c)  of  this  subpart; 

(c)  Exporter.  The  exporter  of  the 
exported  article  must  have  either: 

(1)  Manufactured  or  produced  the 
qualified  article  in  at  least  the  quantity 
of  the  exported  article;  or 

(2)  Purchased  or  exchanged  (directly 
or  indirectly)  from  a  manufacturer  or 
producer  described  in  19  U.S.C.  1313  (a) 
or  (b)  the  qualified  article  in  at  least  the 
quantity  of  the  exported  article; 

(d)  Manufacture  in  specific  facility. 
The  quahfied  article  must  have  been 
manufactured  or  produced  in  a  specific 
petroleum  refinery  or  production 
facility  which  must  be  identified; 
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(e)  Time  of  export.  The  expected 
article  must  be  exported  either: 

(1)  During  the  period  provided  for  in 
the  manufacturer's  or  producer's 
specific  manufacturing  drawback  ruling 
(see  §  191.8  of  this  part)  in  which  the 
qualified  article  is  manufactured  or 
produced:  or 

(2)  Within  180  days  after  the  close  of 
the  period  in  which  the  qualified  article 
is  manufactured  or  produced;  and 

(f)  Amount  of  drawback.  The  amount 
of  drawback  payable  may  not  exceed  the 
amount  of  drawback  which  would  be 
attributable  to  the  article  manufactured 
or  produced  under  19  U.S.C.  1313  (a)  or 
Cb)  which  serves  as  the  basis  for 
drawback. 

§191.175    Drawback  claimant; 
maintenance  of  records. 

(a)  Drawback  claimant.  A  drawback 
claimant  under  19  U.S.C.  1313(p)  must 
be  the  exporter  of  the  exported  article, 
or  the  refiner,  producer,  or  importer  of 
that  article.  Any  of  these  persons  may 
designate  another  person  to  file  the 
drawback  claim. 

fb)  Certificate  of  manufacture  and 
delivery  or  delivery.  A  drawback 
claimant  under  19  U.S.C.  1313(p)  must 
provide  a  certificate  of  manufacture  and 
delivery  or  a  certificate  of  delivery,  as 
applicable,  establishing  the  drawback 
eligibility  of  the  articles  for  which 
drawback  is  claimed. 

(c)  Maintenance  of  records.  The 
manufacturer,  producer,  importer, 
exporter  and  drawback  claimant  of  the 
qualified  article  and  the  exported  article 
must  all  maintain  their  appropriate 
records  required  by  this  part. 

§191.176    Procedures  for  claims  filed 
under  19  U.S.C.  131 3(p). 

(a)  Applicability.  The  general 
procedures  for  filing  drawback  claims 
shall  be  applicable  to  claims  filed  under 
19  U.S.C.  1313(p)  unless  otherwise 
specifically  provided  for  in  this  section. 

(b)  Administrative  efficiency, 
frequency  of  claims,  and  restructuring  of 
claims.  The  procedures  regarding 
administrative  efficiency,  frequency  of 
claims,  and  restructuring  of  claims  (as 
apphcable,  see  §  191.53  of  this  part) 
shall  apply  to  claims  filed  under  this 
subpart. 

(c)  Imported  duty-paid  derivatives  (no 
manufacture).  When  the  basis  for 
drawback  under  19  U.S.C.  1313(p)  is 
imported  duty-paid  petroleum  (not 
articles  manufactured  under  19  U.S.C. 
1313  (a)  or  (b)),  claims  under  this 
subpart  may  be  paid  and  liquidated  if: 

(1)  The  claim  is  filed  on  Customs 
Form  331  and  the  letter  'P"  is  marked 
thereon;  and 

(2)  The  claimant  provides  a 
certification  stating  the  basis  (such  as 


company  records,  or  customer's  written 
certification),  for  the  information 
contained  therein  and  certifying  that: 

(i)  The  exported  merchandise  was 
exported  within  180  days  of  entry  of  the 
designated,  imported  merchandise: 

(ii)  The  qualified  article  and  the 
exported  article  are  commercially 
interchangeable  or  both  articles  are 
subject  to  the  same  8-digit  HTSUS  tariff 
classification; 

(iii)  To  the  best  of  the  claimant's 
knowledge,  the  designated  imported 
merchandise,  the  qualified  article  and 
the  exported  article  have  not  and  will 
not  serve  as  the  basis  of  any  other 
drawback  claim; 

(iv)  Evidence  in  support  of  the 
certification  will  be  retained  by  the 
person  providing  the  certification  for  3 
years  after  payment  of  the  claim;  and 

(v)  Such  evidence  will  be  available  for 
verification  by  Customs. 

(d)  Derivatives  manufactured  under 
19  U.S.C.  1313  (a)  or  (b).  When  the  basis 
for  drawback  under  19  U.S.C.  1313(p)  is 
articles  manufactured  under  19  U.S.C. 
1313  (a)  or  (b),  claims  under  this  section 
may  be  paid  and  liquidated  if: 

(1)  The  claim  is  filed  on  Customs 
Form  331  and  the  letter  "P"  is  marked 
in  block  15  thereof; 

(2)  All  documents  required  to  be  filed 
with  a  manufacturing  claim  under  19 
U.S.C.  1313  (a)  or  (b)  are  filed  with  the 
claim; 

(3)  The  claim  identifies  the  specific 
refinery  or  production  facility  at  which 
the  derivatives  were  manufactured  or 
produced; 

(4)  The  claim  states  the  period  of 
manufacture  for  the  derivatives;  and 

(5)  The  claimant  provides  a 
certification  stating  the  basis  (such  as 
company  records  or  a  customer's 
written  certification),  for  the 
information  contained  therein  and 
certifying  that: 

(i)  The  exported  merchandise  was 
exported  during  the  manufacturing 
period  for  the  qualified  article  or  within 
180  days  after  the  close  of  that  period: 

(ii)  The  8-digit  HTSUS  tariff 
classification  of  the  qualified  article  and 
the  exported  article  is  the  same: 

(iii)  To  the  best  of  the  claimant's 
knowledge,  the  designated  imported 
merchandise,  the  qualified  article  and 
the  exported  article  have  not  and  will 
not  serve  as  the  basis  of  any  other 
drawback  claim; 

(iv)  Evidence  in  support  of  the 
certification  will  be  retained  by  the 
person  providing  the  certification  for  3 
years  after  payment  of  the  claim:  and 

(v)  Such  evidence  will  be  available  for 
verification  by  Customs. 


Subpart  R— Merchandise  Transferred 
to  a  Foreign  Trade  Zone  From 
Customs  Territory 

§191.181    Drawt>ack  allowance. 

The  fourth  proviso  of  section  3  of  the 
Foreign  Trade  Zones  Act  of  lune  18, 
1934.  as  amended  (19  U.S.C.  81c), 
provides  for  dr  A-back  on  merchandise 
transferred  to  a  foreign  trade  zone  from 
Customs  territor\-  for  the  sole  purpose  of 
exportation,  storage  or  destruction 
[except  destruction  of  distilled  spirits, 
wines,  and  fermented  mah  liquors), 
provided  there  is  compliance  with  the 
regulations  of  this  subpart. 

§  191.182    Zone-restricted  merchandise. 

Merchandise  in  a  foreign  trade  zone 
for  the  purposes  specified  in  §  191.181 
shall  be  given  status  as  zone-restricted 
merchandise  on  proper  application  (see 
§146.44  of  this  chapter). 

§191.183    Articles  manufactured  or 
produced  tn  the  United  States. 

(a)  Procedure  for  fihng  documents 
Except  for  the  evidence  of  exportation 
procedure,  the  drawback  procedures 
prescribed  in  th..s  part  shall  be  followed 
as  apphcable  to  drawback  under  this 
subpart  on  articles  manufactured  or 
produced  in  the  United  States  with  the 
use  of  imported  or  substituted 
merchandise,  and  on  flavoring  extracts 
or  medicinal  or  toilet  preparations 
(including  perfumery)  manufactured  or 
produced  with  the  use  of  domestic  tax- 
paid  alcohol. 

(b)  Notice  of  transfer — (1)  Proof  of 
export.  The  notice  of  zone  transfer  on 
Customs  Form  7514  shall  be  in  place  of 
the  documents  under  subpart  G  of  this 
part  to  establish  the  exportation. 

(2)  Filing  procedures.  The  notice  of 
transfer,  in  triplicate,  shall  be  filed  with 
the  drawback  office  where  the  foreign 
trade  zone  is  located  prior  to  the  transfer 
of  the  articles  to  the  zone,  or  within  3 
years  after  the  transfer  of  the  articles  to 
the  zone.  A  notice  filed  after  the  transfer 
shall  state  the  foreign  trade  zone  lot 
number. 

(3)  Contents  of  notice  Each  notice  of 
transfer  shall  show  the: 

(i)  Number  and  location  of  the  foreign 
trade  zone; 

(ii)  Number  and  kind  of  packages  and 
their  marks  and  numbers: 

(iii)  Description  of  the  articles, 
including  weight  (gross  and  net),  gauge. 
measure,  or  number;  and 

(iv)  Name  of  the  transferor, 

(c)  Action  of  drawback  office  on  the 
notice  of  transfer.  The  drawback  office 
shall  assign  a  number  to  each  notice  of 
transfer,  return  r.  e  copy  to  the 
transferor  and  forward  another  copy  to 
the  zone  operator  at  the  foreign  trade 
zone. 
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(d)  Action  of  foreign  trade  zone 
operator.  After  articles  have  been 
received  in  the  zone,  the  zone  operator 
shall  certify  on  a  copy  of  the  notice  of 
transfer  the  receipt  of  the  articles  (see 

§  191.184(d)(2))  and  forward  the  notice 
to  the  transferor  or  the  person 
designated  by  the  transferor  The 
transferor  shall  verif\'  that  the  notice  has 
been  certified  before  filing  it  with  the 
drawback  claim. 

(e)  Drawback  entries.  Drawback 
entries  shall  be  filed  on  Customs  Form 
331  to  indicate  that  the  merchandise 
was  transferred  to  a  foreign  trade  zone. 
The  "Declaration  of  Exportation"  shall 
be  modified  as  follows: 

DECLARATION  OF  TRANSFER  TO  A 
FOREIGN  TR.^DE  ZONE 

I. (member  of  firm,  officer 

representing  corporation,  agent,  or  attorney), 

of ,  declare  that,  to  the  best  of  my 

knowledge  and  belief,  the  particulars  of 
transfer  stated  in  this  entry,  the  notices  of 
transfer,  and  receipts  are  correct,  and  that  the 
merchandise  was  transferred  to  a  foreign 
trade  zone  for  the  sole  purpose  of 
exportation,  destruction,  or  storage,  not  to  be 
returned  to  the  customs  territory  of  the 
United  States  for  domestic  consumption. 
Dated 

Transferor  or  agent. 

§191.184    Merchandise  transferred  from 
continuous  Customs  custody. 

(a)  Procedure  for  filing  claims.  The 
procedure  described  in  subpart  O  of  this 
part  shall  be  followed  as  applicable,  for 
drawback  on  merchandise  transferred  to 
a  foreign  trade  zone  from  continuous 
Customs  custody. 

(b)  [)rawback  entry.  Before  the 
transfer  of  merchandise  from 
continuous  Customs  custody  to  a 
foreign  trade  zone,  the  importer  or  a 
person  designated  in  writing  by  the 
importer  for  that  purpose  shall  file  with 
the  drawback  office  a  direct  export 
drawback  entry  on  Customs  Form  331  in 
duplicate.  The  drawback  office  shall 
forward  one  copy  of  Customs  Form  331 
to  the  zone  operator  at  the  zone. 

(c)  Certification  by  zone  operator. 
After  the  merchandise  has  bieen  received 
in  the  zone,  the  zone  operator  shall 
certify  on  the  copy  of  Customs  Form  331 
the  receipt  of  the  merchandise  (see 
paragraph  (d)(2)  of  this  section)  and 
forward  the  form  to  the  transferor  or  the 
person  designated  by  the  transferor. 
After  executing  the  certifications 
provided  for  in  paragraph  (d)(3)  of  this 
section,  the  transferor  shall  resubmit 
Customs  Form  331  to  the  drawback 
office  in  place  of  the  bill  of  lading 
reouired  by  §191.156. 

(d)  Modification  of  drawback  entn' — 
(1)  Indication  of  transfer.  Customs  Form 
331  shall  indicate  that  the  merchandise 


is  to  be  transferred  to  a  foreign  trade 
zone. 

(2)  Endorsement  The  transferor  or 
person  designated  by  the  transferor  shall 
endorse  Customs  Form  331  as  follows, 
for  execution  by  the  foreign  trade  zone 
operator: 

CERTIFICATION  OF  FOREIGN  TRADE 
ZONE  OPERATOR 

The  merchandise  described  in  the  entry 

was  received  from on . 
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_  ;  in  Foreign  Trade  Zone  No. 
.  (City  and  State)  Exceptions; 

(Name  and  title) 

By (Name  of  operator) 

(3)  Transferor's  declaration.  The 
transferor  shall  declare  on  Customs 
Form  331  as  follows: 
TRANSFERORS  DECLARATION 


I,. 


of  the  firm  of 


declare  that  the  merchandise  described  in 
this  entry  was  duly  entered  at  the 
customhouse  on  arrival  at  this  port;  that  the 
duties  thereon  have  been  paid  as  specified  in 
this  entry;  and  that  it  was  transferred  to 

Foreign  Trade  Zone  No. ,  located  at 

_,  (City  and  State)  for  the  sole 


purpose  of  exportation,  destruction,  or 
storage,  not  to  be  returned  to  the  customs 
territory  of  the  United  States  for  domestic 
consumption.  I  further  declare  that  to  the 
best  of  my  knowledge  and  belief,  this 
merchandise  is  in  the  same  quantity,  quality, 
value,  and  package,  unavoidable  wastage  and 
damage  excepted,  as  it  was  at  the  time  of 
importation:  that  no  allowance  nor  reduction 
of  duties  has  t)een  made  for  damage  or  other 
cause  except  as  specified  in  this  entry;  and 
that  no  part  of  the  duties  paid  has  been 
refunded  by  drawback  or  otherwise. 

Dated 

(Transferor) 

§191.185    Unused  merchandise  drawback 
and  merchandise  not  conforming  to  sample 
or  specification,  shipped  without  consent  of 
the  consignee,  or  found  to  be  defective  as 
of  the  time  of  importation. 

(a)  Procedure  for  filing  claims.  The 
prot:edures  described  in  subpart  C  of 
this  part  relating  to  unused  merchandise 
drawback,  and  in  subpart  D  of  this  part 
relating  to  rejected  merchandise,  shall 
be  followed  as  applicable  to  drawback 
under  this  subpart  for  unused 
merchandise  drawback  and 
merchandise  that  does  not  conform  to 
sample  or  specification,  is  shipped 
without  consent  of  the  consignee,  or  is 
found  to  be  defective  as  of  the  time  of 
importation. 

(d)  Drawback  entry.  Before  transfer  of 
the  merchandise  to  a  foreign  trade  zone, 
the  importer  or  a  person  designated  in 
writing  by  the  importer  for  that  purpose 
shall  file  with  the  drawback  office  an 
entry  on  Customs  Form  331  in 
duplicate.  The  drawback  office  shall 
forward  one  copy  of  Customs  Form  331 
to  the  zone  operator  at  the  zone. 


(c)  Certification  by  zone  operator. 
After  the  merchandise  has  been  received 
in  the  zone,  the  zone  operator  at  the 
zone  shall  certify  on  the  copy  of 
Customs  Form  331  the  receipt  of  the 
merchandise  and  forward  the  form  to 
the  transferor  or  the  person  designated 
by  the  transferor.  After  executing  the 
declarations  provided  for  in  paragraph 
(d)(3)  of  this  section,  the  transferor  shall 
resubmit  Customs  Form  331  to  the 
drawback  office  in  place  of  the  bill  of 
lading  required  by  §191.156. 

(d)  Modification  of  drawback  entry. — 
(1)  Indication  of  transfer.  Customs  Form 
331  shall  indicate  that  the  merchandise 
is  to  be  transferred  to  a  foreign  trade 
zone. 

(2)  Endorsement.  The  transferor  or 
person  designated  by  the  transferor  shall 
endorse  Customs  Form  331  as  follows, 
for  execution  by  the  foreign  trade  zone 
operator: 

CERTIFICATION  OF  FOREIGN  TRADE 
ZONE  OPERATOR 

The  merchandise  described  in  this  entry 

was  received  from on 

.  19 .  in  Foreign  Trade 

Zone  No. (City  and 

State).  Exceptions: . 


By 


(Name  of  operator) 
(Name  and  title) 


(3)  Transferor's  declaration.  The 
transferor  shall  declare  on  Customs 
Form  331  as  follows: 

TRANSFERORS  DECLARATION 


I, 


,  of  the  firm  of 


declare  that  the  merchandise  described  in  the 
within  entry  was  duly  entered  at  the 
customhouse  on  arrival  at  this  port:  that  the 
duties  thereon  have  been  p)aid  as  sf)ecified  in 
this  entry;  and  that  it  was  transferred  to 

Foreign  Trade  Zone  No. located  at 

(City  and  State)  for 


the  sole  purpose  of  exportation,  destruction, 
or  storage,  not  to  be  returned  to  the  customs 
territory  of  the  United  States  for  domestic 
consumption.  I  further  declare  that  to  the 
best  of  my  knowledge  and  belief,  said 
merchandise  is  the  same  in  quantity,  quality, 
value,  and  package  as  specified  in  this  entry; 
that  no  allowance  nor  reduction  in  duties  has 
been  made;  and  that  no  part  of  the  duties 
paid  has  been  refunded  by  drawback  or 
otherwise. 

Dated 

Transferor 

§191.186    Person  entitled  to  Claim 
drawback. 

The  person  named  in  the  foreign  trade 
zone  operator's  certification  on  the 
notice  of  transfer  or  the  drawback  entry, 
as  applicable,  shall  be  considered  to  be 
the  transferor.  Drawback  may  be 
claimed  by,  and  paid  to,  the  transferor. 
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Subpart  S— Drawt>ack  Compliance 
Program 

§191.191     Purpose. 

This  subpart  sets  forth  the 
requirements  for  the  Customs  drawback 
compliance  program  in  which  claimants 
and  other  parties  in  interest,  including 
Customs  brokers,  may  participate  after 
being  certified  by  Customs. 
Participation  in  the  program  is 
voluntary.  Under  the  program,  Customs 
is  required  to  inform  potential  drawback 
claimants  and  related  parties  clearly 
about  their  rights  and  obhgations  under 
the  drawback  law  and  regulations. 
Reduced  penalties  and/or  warning 
letters  may  be  issued  once  a  party  has 
been  certified  for  the  program,  and  is  in 
general  compliance  with  the  appropriate 
procedures  and  requirements  thereof. 

§  191.192    Certification  for  compliance 
program. 

(a)  General.  A  party  may  be  certified 
as  a  participant  in  the  drawback 
compliance  program  after  meeting  the 
core  requirements  established  under  the 
program,  or  after  negotiating  an 
alternative  drawback  compliance 
program  suited  to  the  needs  of  both  the 
party  and  Customs.  Certification 
requirements  shall  take  into  account  the 
size  and  nature  of  the  party's  drawback 
program,  the  type  of  drawback  claims 
filed,  and  the  volume  of  claims  filed. 
Whether  the  party  is  a  drawback 
claimant,  a  broker,  or  one  that  provides 
data  and  documentation  on  which  a 
drawback  claim  is  based,  will  also  be 
considered. 

(b)  Core  requirements  of  program.  In 
order  to  be  certified  as  a  participant  in 
the  drawback  compliance  program  or 
negotiated  alternative  drawback 
compliance  program,  the  party  must  be 
able  to  demonstrate  that  it: 

(1)  Understands  the  legal 
requiretnents  for  filing  claims,  including 
the  nature  of  the  records  that  are 
required  to  be  maintained  and  produced 
and  the  time  periods  involved; 

(2)  Has  in  place  procedures  that 
explain  the  Customs  requirements  to 
those  employees  involved  in  the 
preparation  of  claims,  and  the 
maintenance  and  production  of  required 
records; 

(3)  Has  in  place  procedures  regarding 
the  preparation  of  claims  and 
maintenance  of  required  records,  and 
the  production  of  such  records  to 
Customs; 

(4)  Has  designated  a  dependable 
individual  or  individuals  who  will  be 
responsible  for  compliance  under  the 
program,  and  maintenance  and 
production  of  required  records; 


(5)  Has  in  place  a  record  maintenance 
program  approved  by  Customs  regarding 
original  records,  or  if  approved  by 
Customs,  alternative  records  or 
recordkeeping  formats  for  other  than  the 
original  records;  and 

(6)  Has  procedures  for  notifying 
Customs  of  variances  in,  or  violations 
of,  the  drawback  compliance  or  other 
alternative  negotiated  drawback 
compliance  program,  and  for  taking 
corrective  action  when  notified  by 
Customs  of  violations  and  problems 
regarding  such  program. 

(c)  Broker  certification.  A  Customs 
broker  may  be  certified  as  a  participant 
in  the  drawback  compliance  program 
only  on  behalf  of  a  given  claimant  (see 
§191. 194(b)).  To  do  so.  a  Customs 
broker  who  is  employed  to  assist  a 
claimant  in  filing  for  drawback  must  be 
able  to  demonstrate,  for  and  on  behalf 
of  such  claimant,  conformity  with  the 
core  requirements  of  the  drawback 
compliance  program  as  set  forth  in 
paragraph  (b)  of  this  section.  The  broker 
shall  ensure  that  the  claimant  has  the 
necessary  documentation  and  records  to 
support  the  drawback  compliance 
program  established  on  its  behalf,  and 
that  claims  to  be  filed  under  the 
program  are  reviewed  by  the  broker  for 
accuracy  and  completeness. 

§191.193    Application  procedurB  for 
compliance  program. 

(a)  Who  may  apply.  Claimants  and 
other  parties  in  interest  may  apply  for 
participation  in  the  drawback 
compliance  program.  This  includes  any 
person,  corporation  or  business  entity 
that  provides  supporting  information  or 
documentation  to  one  who  files 
drawback  claims,  as  well  as  Customs 
brokers  who  assist  claimants  in  filing  for 
drawback.  FYogram  participants  may 
further  consist  of  importers, 
manufacturers  or  producers,  agent- 
manufacturers,  complementary 
recordkeef)ers,  subcontractors, 
intermediate  parties,  and  exporters. 

(b)  Place  of  filing.  An  application  in 
letter  format  containing  the  intormation 
as  prescribed  in  paragraphs  (c)  and  (d) 
of  this  section  shall  be  submitted  to  any 
drawback  office.  However,  in  the  event 
the  applicant  is  a  claimant  for 
drawback,  the  application  shall  be 
submitted  to  the  drawback  office  where 
the  claims  will  be  filed. 

(c)  Letter  of  application;  contents.  A 
party  requesting  certification  to  become 
a  participant  in  the  drawback 
comphance  program  shall  file  with  the 
applicable  drawback  office  a  written 
application  in  letter  format,  signed  by 
an  individual  authorized  to  sign 
drawback  documents  (see  §191.6  of  this 
part).  The  detail  required  in  the 


application  shall  take  into  account  the 
size  and  nature  of  the  applicant's 
drawback  program,  the  type  of 
drawback  claims  ''iled,  and  the  dollar 
value  and  volume  of  claims  filed. 
However,  the  application  shall  contain 
at  least  the  follov    ng  information: 

(1)  Name  of  applicant,  address,  IRS 
identification  number,  and  the  type  of 
business  in  which  engaged,  as  well  as 
the  name(s)  of  the  individual(s) 
designated  by  the  applicant  to  be 
responsible  for  compliance  under  the 
program; 

(2)  A  description  of  the  nature  of  the 
applicant's  drawbi   k  program, 
including  the  type  of  drawback  in 
which  involved  (such  as, 
manufacturing,  or  unused  or  rejected 
merchandise),  and  the  applicant's 
particular  role(s)  in  the  drawback  claims 
process  (such  as  claimant  and/or 
importer,  manufacturer  or  producer, 
agent-manufacture    complementary 
recordkeeper,  subcontractor, 
intermediate  party  (possessor  or 
purchaser),  or  exporter  (destroyer));  and 

(3)  Size  of  applicant's  drawback 
program.  (For  example,  if  the  applicant 
is  a  claimant,  the  number  of  claims  filed 
over  the  previous  12-month  period 

•should  be  included,  along  with  the 
number  estimated  to  be  filed  over  the 
next  12-month  period,  and  the 
estimated  amount  of  drawback  to  be 
claimed  annually.  Other  parties  should 
describe  the  extent  to  which  they  are 
involved  in  drawback  activity,  based 
upon  their  particu    r  role(s)  in  the 
drawback  process;  for  example, 
manufacturers  should  explain  how 
much  manufacturing  they  are  engaged 
in  for  drawback,  such  as  the  quantity  of 
drawback  product  produced  on  an 
annual  basis,  as  established  by  the 
certificates  of  manufacture  and  deliverv' 
they  have  executed.) 

(d)  Application  package.  Along  with 
the  letter  of  application  as  prescribed  in 
paragraph  (c)  of  this  section,  the 
application  package  must  include  a 
description  of  how  the  applicant  will 
ensure  compliance  with  statutory  and 
regulatory  drawback  requirements  This 
description  may  be  in  the  form  of  a 
booklet  or  set  forth  otherwise.  The 
description  must  include  at  least  the 
following: 

(1)  The  name  anr"  title  of  the  official 
in  the  claimant's  organization  who  is 
responsible  for  oversight  of  the 
claimant's  drawback  program; 

(2)  If  the  appUcant  is  a  manufacturer 
and  the  drav^ck  involved  is 
manufacturing  drawback,  a  copy  of  the 
letter  of  notification  of  intent  to  operate 
under  a  general  manufacturing 
drawback  ruling  or  the  application  for  a 
specific  manufacturing  drawback  ruling 
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(see  §§191  7  and  191.8  of  this  part),  as 
appropriate,  if  such  letter  of  notification 
has  not  yet  been  acknowledged  or 
application  has  not  vet  been  approved: 

(3)  A  description  of  the  applicant's 
drawback  record-keeping  program, 
including  the  retention  period  and 
method  (for  example,  paper,  electronic, 
etc.): 

(4)  A  list  of  the  records  that  will  be 
maintained,  including  at  least  sample 
import  documents,  sample  export 
documents,  sample  inventory  and 
transportation  documents  (if 
applicable),  sample  laboratory  or  other 
documents  establishing  the  qualification 
of  merchandise  or  articles  for 
substitution  under  the  drawback  law  (if 
applicable),  and  sample  manufacturing 
documents  (if  applicable); 

(5)  A  description  of  the  applicant's 
specific  procedures  for: 

(i)  How  drawback  claims  are  prepared 
(if  the  applicant  is  a  claimant):  and 

(ii)  How  the  applicant  will  fulfill  any 
requirements  under  the  drawback  law 
and  regulations  applicable  to  its  role  in 
the  drawback  program: 

(6)  A  description  of  the  applicant's 
procedures  for  notifying  Customs  of 
variances  in.  or  violations  of,  its 
drawback  compliance  program  or 
negotiated  alternative  drawback 
compliance  program,  and  procedures  for 
taking  corrective  action  when  notified 
by  Customs  of  violations  or  other 
problems  in  such  program:  and 

(7)  A  description  ofthe  applicant's 
procedures  for  annual  review  to  ensure 
that  its  drawback  compliance  program 
meets  the  statutory  and  regulatory 
drawback  requirements  and  that 
Customs  is  notified  of  any  modifications 
from  the  procedures  described  in  this 
application. 

§191.194    Action  on  application  to 
particlpat*  In  compliance  program. 

(a)  Review  by  applicable  drawback 
office— {1)  General.  It  is  the 
responsibility  ofthe  drawback  office 
where  the  drawback  compliance 
application  package  is  filed  to 
coordinate  its  decision  making  on  the 
package  both  with  Customs 
Headquarters  and  with  the  other  field 
drawback  offices  as  appropriate. 
Customs  processing  of  the  package  will 
consist  of  the  review  of  the  information 
contained  therein  as  well  as  any 
additional  information  requested  (see 
paragraph  (a)(2)  of  this  section). 

(2)  Criteria  for  Customs  review.  The 
drawback  office  shall  review  and  verify 
the  information  submitted  in  and  with 
the  application.  In  order  for  Customs  to 
evaluate  the  application.  Customs  may 
request  additional  information 
(including  additional  sample 


documents)  and/or  explanations  of  any 
ofthe  mformation  provided  for  in 
§191,193  (c)  and  (d)  of  this  subpart. 
Ba,sed  on  the  information  submitted  on 
and  with  the  application  and  any 
information  so  requested,  and  based  on 
the  applicant's  record  of  transactions 
with  Customs,  the  drawback  office  will 
approve  or  deny  the  application.  The 
criteria  to  be  considered  in  reviewing 
the  applicant's  record  with  Customs 
shall  include  (as  applicable): 

(i)  The  presence  or  absence  of 
unresolved  Customs  charges  (duties, 
taxes,  or  other  debts  owed  Customs); 

(ii)  The  accuracy  ofthe  claimant's 
pa.st  drawback  claims;  and 

(iii)  Whether  accelerated  payment  of 
drawback  or  any  other  drawback 
privilege  was  previously  revoked  or 
suspended. 

(b)  Approval.  Certification  as  a 
participant  in  the  drawback  compliance 
program  will  be  given  to  applicants 
whose  applications  are  approved  under 
the  criteria  in  paragraph  (a)(2)  of  this 
section.  The  applicable  drawback  office 
will  give  written  notification  to  an 
applicant  of  its  certification  as  a 
participant  in  the  drawback  compliance 
program.  A  Customs  broker  obtaining 
certification  for  a  drawback  claimant 
will  be  sent  written  notification  on 
behalf  of  such  claimant,  with  a  copy  of 
the  notification  also  being  sent  to  the 
claimant. 

(c)  Benefits  of  participation  in 
program.— (1)  Alternative  to  penalties; 
written  notice.  When  a  party  that  has 
been  certified  as  a  participant  in  the 
drawback  compliance  program  and  is 
generally  in  compliance  with  the 
appropriate  procedures  and 
requirements  of  the  program  commits  a 
violation  of  19  U.S.C.  1593a(a)  (see 
§191. 62(b)  of  this  part).  Customs  shall, 
in  the  absence  of  fraud  or  repeated 
violations,  and  in  lieu  of  a  monetary 
penalty  as  otherwise  provided  under 
section  1593a.  issue  a  written  notice  of 
the  violation  to  the  party.  Repeated 
violations  by  a  participant,  including  a 
Customs  broker,  may  result  in  the 
issuance  of  penalties  and  the  removal  of 
certification  under  the  program  until 
corrective  action,  satisfactory  to 
Customs,  is  taken. 

(d)  Denial.  If  certification  as  a 
participant  in  the  drawback  compliance 
program  is  denied  to  an  applicant,  the 
applicant  shall  be  given  written  notice 
by  the  applicable  drawback  office, 
specifying  the  grounds  for   uch  denial, 
together  with  any  action  that  may  be 
taken  to  correct  the  perceived 
deficiencies,  and  informing  the 
applicant  that  such  denial  may  be 
appealed  to  the  appropriate  drawback 


office  and  then  appealed  to  Customs 
Headquarters. 

(e)  Proposed  revocation.  If  the 
participant  commits  repeated  violations 
of  its  drawback  compliance  program  or 
negotiated  alternative  program,  the 
applicable  drawback  office,  by  written 
notice,  may  propose  to  revoke 
certification  from  the  participant,  until 
corrective  action,  satisfactory  to 
Customs,  is  taken  to  prevent  such 
violations.  The  written  notice  will 
describe  the  cause  for  the  proposed 
revocation  and  the  corrective  actions 
required  for  re-certification. 

(0  Appeal  of  denial  or  challenge  to 
proposed  revocation.  A  party  may 
appeal  a  denial  or  challenge  a  proposed 
revocation  of  certification  as  a 
participant  in  the  drawback  compliance 
program  by  filing  a  written  appeal, 
within  30  days  of  the  date  of  such 
denial  or  proposed  revocation,  with  the 
applicable  drawback  office.  A  denial  of 
an  appeal  or  challenge  to  a  proposed 
revocation  may  itself  be  appealed  to 
Customs  Headquarters  within  30  days  of 
receipt  of  the  applicable  drawback 
office's  decision.  The  30-day  period  for 
appeal  or  challenge  with  the  applicable 
drawback  office  and/ or  with  Customs 
Headquarters  may  be  extended  for  good 
cause,  upon  written  request  by  the 
applicant  for  such  extension  filed  with 
the  applicable  drawback  office  or  with 
Customs  Headquarters,  as  the  case  may 
be,  within  the  30-day  period. 

§191.195  Combined  application  (or 
certification  in  drawt>acfc  compliance 
program  and  drawt)aci(  privileges. 

An  applicant  for  certification  in  the 
drawback  compliance  program  may 
also,  in  the  same  appUcation,  apply  for 
the  drawback  privileges  provided  for  in 
subpart  I  of  this  part  (waiver  of  prior 
notice  of  intent  to  export  and 
accelerated  payment  of  drawback). 
Alternatively,  an  applicant  may 
separately  apply  for  certification  in  the 
drawback  compliance  and  one  or  both 
privilege(s).  In  the  former  instance,  the 
intent  to  apply  for  certification  and  one 
or  both  privileges  must  be  clearly  stated. 
In  all  instances,  all  ofthe  requirements 
for  certification  and  the  privilege(s) 
applied  for  must  be  met  (for  example,  in 
a  combined  application  for  certification 
in  the  drawback  compliance  program 
and  both  privileges,  all  ofthe 
information  required  for  certification 
and  each  privilege,  all  required  sample 
documents  for  certification  and  each 
privilege,  and  all  required  certifications 
must  be  included  in  and  with  the 
application). 


UMI 


Federal  Register  /  Vol.  62.  No.  13  /  Tuesday.  January  21.  1997  /  Proposed  Rules 


3125 


Appendix  A  to  Part  191 — General 
Manufacturing  Drawback  Rulings 

/.  General  Instructions 

A.  There  follow  various  general 
manufacturing  drawback  rulings  which  have 
been  designed  to  simplify  drawback 
procedures.  Any  person  who  can  comply 
with  the  conditions  of  any  one  of  these 
rulings  may  notify  a  Customs  drawback  office 
in  writing  of  its  intention  to  operate  under 
the  ruling.  Such  a  letter  of  notification  shall 
include  the  following  information: 

1.  Name  and  address  of  operator; 

2.  Factories  which  will  operate  under  the 
general  ruling; 

3.  If  a  business  entity,  the  names  of  officers 
or  other  persons  legally  authorized  to  bind 
the  corporation  who  will  sign  drawback 
documents  on  behalf  of  op)erator; 

4.  Description  of  the  merchandise  and 
articles,  unless  specifically  described  in  the 
general  ruling; 

5.  For  the  general  ruling  for  manufacturing 
drawback  under  section  1313(a)  and  the 
general  ruling  for  manufacturing  drawt»ack 
(agents  under  section  1313(b)).  if  the 
drawback  office  has  doubts  as  to  whether  the 
conversion  of  the  imported  merchandise  into 
the  expKJrted  articles  is  a  manufacturing  or 
production  operation,  the  operator  will  be 
asked  to  give  details  of  the  operation. 

B.  These  general  manufacturing  drawback 
rulings  supersede  general  "contracts" 
previously  published  under  the  following 
Treasury  Decisions  (T.D.'s):  81-74,  81-92. 
81-181,  81-234,  81-300,  83-59,  83-73,  83- 
123,85-110. 

Anyone  currently  operating  under  any  of 
the  above-listed  Treasury  Decisions  will 
automatically  be  covered  by  the  superseding 
general  ruling,  including  all  privileges  of  the 
previous  "contract". 

//.  General  Drawback  Manufacturing  Ruling 
Under  19  U.S.C.  13131a) 

A.  Imported  Merchandise  or  Drawback 
Products '  Used 

Imported  merchandise  or  drawback 
products  are  used  in  the  manufacture  of  the 
exported  articles  upon  which  drawback 
claims  will  be  based. 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Claimed 

Exported  articles  on  which  drawback  will 
be  claimed  will  be  manufactured  in  the 
United  States  using  Imported  merchandise  or 
drawback  products. 

C.  Process  of  Manufacture  or  Production 

The  imported  merchandise  or  drawback 
products  will  be  used  to  manufacture  new 
and  different  articles  (see  19  CFR  191. 2(p)). 

D.  By-Products 

1.  Relative  values.  Drawback  law  mandates 
the  assignment  of  relative  values  when  two 
or  more  products  necessarily  are  produced 
concurrently  in  the  same  operation.  If  by- 
products are  produced  records  will  be 
maintained  of  the  maH^t  value  of  each 
product  or  by-product  at  the  time  it  is  first 
separated  in  the  manufacturing  process. 


2.  Appearing-in  method.  The  appearing  in 
basis  may  not  be  used  if  by-products  are 
produced  unless  all  products  are  valued 
identically. 

E.  Loss  or  Gam 

Records  will  be  maintained  showing  the 
extent  of  any  loss  or  gain  in  net  weight  or 
measurement  of  the  imported  merchandise, 
caused  by  atmospheric  conditions,  chemical 
reactions,  or  other  factors. 

F.  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  in  exchange  for  imported 
merchandise  that  is  of  the  same  kind  and 
quality  as  the  imported  merchandise, 
meeting  sp)ecifications  set  forth  in  the 
application  by  the  of)erator  for  a 
determination  of  same  kind  and  quality  (see 
§191. 11(c)),  shall  be  treated  as  use  of  the 
imported  merchandise  if  no  certificate  of 
delivery  is  issued  covering  the  imported 
merchandise  (19  U.S.C.  1313(k))  upon 
compliance  with  the  applicable  regulations 
and  rulings  (see  19  CFR  191.11). 

G.  Stock  in  Process 

Stock  in  process  does  not  result:  or  if  it 
does  result,  details  will  be  given  in  claims  as 
filed,  and  it  will  not  be  included  in  the 
computation  of  the  merchandise  used  to 
manufacture  the  finished  articles  on  which 
drawback  is  claimed. 

H.  Waste 

No  drawback  is  payable  on  any  waste 
which  results  from  the  manufacturing 
operation.  Unless  the  claim  for  drawback  is 
based  on  the  quantity  of  merchandise 
appearing  in  the  exported  articles,  records 
will  be  maintained  to  establish  the  value,  the 
quantity,  and  the  disposition  of  any  waste 
that  results  from  manufact\iring  the  exported 
articles.  If  no  waste  results,  records  will  be 
maintained  to  establish  that  fact. 

I.  Procedures  and  Records  Maintained 

Records  will  be  maintained  to  establish: 

1.  That  the  exported  articles  on  which 
drawback  is  claimed  were  produced  with  the 
use  of  the  imported  merchandise,  and 

2.  The  quantity  of  imported  merchandise^ 
used  in  producing  the  exported  articles.  To 
obtain  drawback  the  claimant  must  establish 
that  the  completed  articles  were  exported 
within  5  yeai-s  after  importation  of  the 
imported  merchandise. 

J.  Inventory  Procedures 

The  operator's  inventor\'  records  will  show 
how  the  drawback  recordkeeping 
requirements  set  forth  in  19  U.S.C.  1313(a) 
and  part  191  of  the  Customs  Regulations  will 
be  met,  as  discussed  under  the  heading 
"Procedures  And  Records  Maintained",  If 
those  records  do  not  establish  satisfaction  of 
those  legal  requirements,  drawback  cannot  be 
paid. 

K.  Basis  of  Claim  for  Drawback 

Drawback  will  be  claimed  on  the  quantity 
of  merchandise  used  in  producmg  the 
exported  articles  only  if  there  is  no  waste  or 
valueless  or  unrecovered  waste  in  the 


'  Drawback  products  are  those  produced  in  the 
United  States  in  accordance  with  the  drawback  law 
and  regulations. 


'  If  claims  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  of  the  sentence  should  read 
"appearing  in  the  exported  articles." 


manufacturing  operation.  Drawback  may  be 
claimed  on  the  quantity  of  eligible 
merchandise  that  appears  in  the  exported 
articles,  regardless  of  whether  there  is  waste, 
and  no  records  of  waste  need  be  maintained 
If  there  IS  valuable  waste  recovered  from  the 
manufacturing  operation  and  records  are  kepr 
which  show  the  quantity  and  value  of  the 
waste,  drawback  may  be  claimed  on  the 
quantity  of  eligible  material  used  to  produce 
the  exported  articles  less  the  amount  of  that 
merchandise  which  the  value  of  the  waste 
would  replace. 

L.  General  Requirements 

The  operator  will: 

1  Comply  fully  with  the  tenns  of  this 
general  ruling  when  claiming  drawback: 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  bv 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4  Keep  its  letter  of  notification  of  intent  to 
operate  under  this  general  ruling  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  or 
factories,  the  corporate  name,  corporate 
officers,  or  the  corporate  organization  by 
succession  or  reincorporation; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling:  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19.  United  States  Code, 
section  1313(a).  f>art  191  of  the  Customs 
Regulations  and  this  general  ruling 

in  General  Manufacturing  Drawback  Ruling 
Under  19  use  1313(b)  for  Agents 

Operators  under  this  general  ruling  must 
complv  with  T.D  s  55027(2)  and  55207(1),  19 
U.S.C.  1313(b).  and  19  CFR  part  191  (see 
particularly.  §191  9) 

A.  Name  and  Address  of  Principal 

B  Imported  Merchandise  or  Drawback 
Products,  or  Other  (Substituted) 
Merchandise,  Used  in  Manufacture  or 
Production 

C.  Articles  Manufactured  or  Produced  From 
the  Imported  Merchandise  or  Drawback 
Products  or  Other  (Substituted)  Merchandise 
Used  in  Manufacture  or  Production 

D.  Process  of  Manufacture  or  Production 

The  imported  merchandise  or  drawback 
products  or  other  substituted  merchandise 
will  be  used  to  manufacture  new  and 
different  articles  (see  19  CFR  191  2lp)) 

E.  Procedures  and  Records  Maintained 

Records  will  be  maintained  to  establish: 

1  The  identitv'  and  sp)ecifications  of  the 
merchandise  received  from  the  principal; 

2.  The  date  such  merchandise  was  recei\ed 
from  the  principal; 

3  The  date  the  merchandise  received  from 
the  principal  was  used  m  manufacture  or 
production,  and  the  identity  and 
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sp)ecifications  of  the  articles  produced 
thereby:  and 

4.  The  dale  the  articles  produced  were 
returned  to  the  principal. 

F.  General  Requirements 

,  The  operator  will; 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  manufacturing  or 
producing  articles  for  account  of  principal 
under  the  principal's  general  manufacturing 
drawback  ruling  or  specific  manufacturing 
drawback  ruling,  as  appropriate; 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  ofTicers: 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upxan  this 
general  ruling; 

4.  Keep  its  notification  of  intent  to  operate 
under  this  general  ruling  current  by  reporting 
promptly  to  the  drawback  office  which 
liquidates  the  claims  any  changes  in  the 
number  or  locations  of  the  operator's  offices 
or  factories,  the  corporate  name,  corporate 
officers,  or  the  corporate  organization  bv 
succession  or  reincorporation; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

6.  Issue  instructions  to  insure  projjer 
compliance  with  title  19.  United  States  Code, 
section  1313(b),  part  191  of  the  Customs 
Regulations  and  this  general  ruling. 

rv.  General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C.  1313lbl  for  Component  Parts 

A.  Same  Kind  and  Quality  (Parallel  Columns) 


Imported  Merchan- 
dise or  Drawback 
Products '  to  be 
Designated  as  the 
Basis  for  Drawback 
on  the  Exported 
Products. 


Component  parts 
identified  by  indi- 
vidual part  num- 
bers. 


Duty-Paid.  Duty-Free 
or  Domestic  Mer- 
chandise of  the 
Same  Kind  and 
Quality  as  that 
Designated  which 
will  be  Used  in 
the  Production  of 
the  Exported  Prod- 
ucts. 
Component  parts 
identified  with  the 
same  individual 
part  numbers  as 
those  in  the  col- 
umn immediately 
to  the  left  hereof 
'  Drawback  [jroducts  are  those  produced  in  the 
Liniled   States   in  accordance   witn   the  drawback 
law   and   regulations.    Such   products   have    ■dual 
status"  under  section   1313(bl    Thev  may  be  des- 
ignated as  the  basis  for  drawback;  and  also  mav  be 
(Teemed  to  be  domestic  merchandise 

The  designated  components  will  have  been 
manufactured  in  accordance  with  the  same 
specifications  and  from  the  same  materials, 
and  identified  by  the  same  part  number  as 
the  substituted  components  Further,  the 
designated  and  substituted  components  are 
used  interchangeably  in  the  manufacture  of 
the  exported  articles  up)on  which  drawback 
will  be  claimed.  Sp)ecifications  or  drawings 
will  be  maintained  and  made  available  for 
Customs  officers.  The  imported  merchandise 
designated  on  drawback  claims  will  be  so 
similar  to  the  merchandise  used  in  producing 


the  exported  articles  on  which  drawback  is 
claimed  that  the  merchandise  used  would,  if 
impx)rted,  be  subject  to  the  same  rate  of  duty 
as  the  imported  designated  merchandise. 
Fluctuations  in  market  value  resulting  hxim 
factors  other  than  quality  will  not  affect  the 
drawback. 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Claimed 

The  exported  articles  will  have  been 
manufactured  in  the  United  States  using 
components  described  in  the  parallel 
columns  above 

C.  General  Statement 

The  op)erator  manufactures  for  its  own 
account.  The  operator  may  produce  articles 
for  the  account  of  another  or  another 
manufacturer  may  produce  for  the  op)€rator's 
account  under  contract  within  the  principal 
and  agencv  relationship  outlined  in  T.D.'s 
55027(2)  and  55207(1). 

D  Process  of  Manufacture  or  Production 

The  components  described  in  the  piarallel 
columns  will  be  used  to  manufacture  new 
and  different  articles  (see  19  CFR  191. 2(p)). 

E.  By-Products 

Not  applicable. 

F  Waste 

No  drawback  is  payable  on  any  waste 
which  results  from  the  manufacturing 
of>eration.  Linless  the  claim  for  drawback  is 
based  on  the  quantity  of  components 
appearing  in  the  exported  articles,  records 
will  be  maintained  to  establish  the  value  (or 
the  lack  of  value),  the  quantity,  and  the 
dispxjsition  of  any  waste  that  results  from 
manufacturing  the  exported  articles.  If  no 
waste  results,  records  will  be  maintained  to 
establish  that  fact. 

G  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  in  exchange  for  imported 
merchandise  that  meets  the  same  kind  and 
quality  specifications  contained  in  the 
p>arallel  columns  of  this  general  ruling  shall 
be  treated  as  use  of  the  imported 
merchandise  if  no  certificate  of  delivery  is 
issued  covering  the  imported  merchandise 
(19  U.S.C.  1313(k))  upfin  compliance  with 
the  applicable  regulations  and  rulings. 

H.  Procedures  and  Records  Maintained 

Records  will  be  maintained  to  establish: 

1.  The  identity  and  spjecifications  of  the 
designated  merchandise; 

2  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise '  used  to  produce  the  exported 
articles; 

3.  That,  within  3  years  after  receiving  the 
designated  merchandise  at  its  factory,  the 
op)erator  used  the  merchandise  to  produce 
articles  Dunng  the  same  3-year  pieriod,  the 
opentoT  produced  '  the  exported  articles. 

To  obtain  drawback  the  claimant  must 
establish  that  the  completed  articles  were 
exported  within  5  years  after  the  impwrtation 


of  the  imported  merchandise.  The  operator's 
records  establishing  its  compliance  with 
these  requirements  will  be  available  for  audit 
by  Customs  during  business  hours.  Drawback 
is  not  payable  without  proof  of  compliance. 
I.  Inventory  Procedures 

The  operator's  inventory  records  will  show 
how  the  drawback  recordkeeping 
requirements  set  forth  in  19  U.S.C.  1313(b) 
and  part  191  of  the  Customs  Regulations  will 
be  met,  as  discussed  under  the  heading 
"Procedures  And  Records  Maintained".  If 
those  records  do  not  establish  satisfaction  of 
those  legal  requirements,  drawback  cannot  be 
paid. 

J.  Basis  of  Claim  for  Drawback 

Drawback  will  be  claimed  on  the  quantity 
of  eligible  compjonents  used  in  producing  the 
expjorted  articles  only  if  there  is  no  waste  or 
valueless  or  unrecovered  waste  in  the 
manufacturing  operation.  Drawback  may  be 
claimed  on  the  quantity  of  eligible 
components  that  app>ears  in  the  exported 
articles,  regardless  of  whether  there  is  waste, 
and  no  records  of  waste  need  be  maintained. 
If  there  is  valuable  waste  recovered  from  the 
manufacturing  operation  and  records  are  kept 
which  show  the  quantity  and  value  of  the 
waste,  drawback  may  be  claimed  on  the 
quantity  of  eligible  components  used  to 
produce  the  exported  articles  less  the  amount 
of  those  components  which  the  value  of  the 
waste  would  replace. 

K.  General  Requirements 

The  operator  will: 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback; 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  of  notification  of  intent  to 
operate  under  this  general  ruling  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  or 
factories,  the  corporate  name,  corporate 
officers,  or  the  corporate  organization  by 
succession  or  reincorporation: 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313(b),  part  191  of  the  Customs 
Regulations  and  this  gegpral  ruling. 


-  If  claims  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  of  this  sentence  should  read 
"appearing  in  the  exported  articies  produced." 

'  The  dale  of  production  is  the  date  an  article  is 
completed.  I 
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V.  General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C.  1313(blfor  Orange  Juice 

A.  Same  Kind  and  Quality  (Parallel  Columns) 
Imported  Merchan-  Duty-Paid.  Duty-Free 
dise  or  Drawback  or  Domestic  Mer- 

Products'  to  be  chandise  of  the 

Designated  as  the  Same  Kind  and 

Basis  for  Drawback        Quality  as  that 
on  the  Exfwrted  Designated  which 

Products.  Will  be  Used  in 

the  Production  of 
Exported  Products. 
Concentrated  or-         Concentrated  orange 
ange  juice  for  man-        juice  for  manufac- 
ufacturing  (of  not  turing  as  described 

less  than  55°  Brix)  in  the  left-hand 

as  defined  in  the  parallel  column, 

standard  of  iden- 
tity of  the  Food 
and  Drug  Adminis- 
tration (21  CFR 
146.53)  which 
meets  the  Grade  A 
standard  of  the 
U.S.  Dept.  of  Agri- 
culture (7  CFR 
52.1557.  Table  IV). 

'  Drawback  products  are  those  produced  in  the 
United  States  in  accordance  with  the  drawback 
law  and  regulations.  Such  products  have  "dual 
status"  under  section  1313(b).  They  may  be  des- 
ignated as  the  basis  for  drawback  and  also  mav  be 
deemed  to  be  domestic  merchandise] 

The  imfxjrted  merchandise  designated  on 
drawback  claims  will  be  so  similar  in  quality 
to  the  merchandise  used  in  producing  the 
exported  articles  on  which  drawback  is 
claimed  that  the  merchandise  used  would,  if 
imported,  be  subject  to  the  same  rate  of  dut>' 
as  the  imported  designated  merchandise. 
Fluctuations  in  the  market  value  resulting 
from  factors  other  than  quality  will  not  affect 
the  drawback. 

B.  Exported  Articles  on  Which  E>rawback 
Will  Be  Claimed 

1.  Orange  juice  from  concentrate 
(reconstituted  juice). 

2.  Frozen  concentrated  orange  juice. 

3.  Bulk  concentrated  orange  juice. 

C.  General  Statement 

The  ojjerator  manufactures  for  its  own 
account.  The  oj>erator  may  produce  articles 
for  the  account  of  another  or  another 
manufacturer  may  produce  for  the  operator's 
account  under  contract  within  the  principal 
and  agency  relationship  outlined  in  T.D.'s 
55027(2)  and  55207(1), 

D.  Process  of  Manufacture  or  Production 

1.  Orange  juice  from  concentrate 
(reconstituted  juice).  Concentrated  orange 
juice  for  manufacturing  is  reduced  to  a 
desired  11.8°  Brix  by  a  blending  process  to 
produce  orange  juice  from  concentrate.  The 
following  optional  blending  processes  may 
be  used: 

i.  The  concentrate  is  blended  with  fresh 
orange  juice  (single  strength  juice);  or 

ii  The  concentrate  is  blended  with 
essential  oils,  flavoring  components,  and 
water;  or 

iii.  The  concentrate  is  blended  with  water 
and  is  heat  treated  to  reduce  the  enzvTnatic 


activity  and  the  number  of  viable 
microorganisms. 

2.  Frozen  concentrated  orange  juice 
Concentrated  orange  juice  for  manufacturing 
is  reduced  to  a  desired  degree  Brix  of  not  less 
than  41.8°  Brix  by  the  following  optional 
blending  processes: 

i.  The  concentrate  is  blended  with  fresh 
orange  juice  (single  strength  juice);  or 

ii.  The  concentrate  is  blended  with 
essential  oils  and  flavoring  components  and 
water. 

3.  Bulk  concentrated  orange  juice. 
Concentrated  orange  juice  for  manufacturing 
is  blended  with  essential  oils  and  flavoring 
components  which  would  enable  another 
processor  such  as  a  dairy  to  prepare  finished 
frozen  concentrated  orange  juice  or  orange 
juice  from  concentrate  b\  merely  adding 
water  to  the  (intermediate)  bulk  concentrated 
orange  juice 

E.  By-Products,  Waste,  Loss  or  Gain 
Not  applicable 

F.  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  in  exchange  for  imported 
merchandise  that  meets  the  same  kind  and 
quality  specifications  contained  in  the 
parallel  columns  of  this  general  ruling  shall 
be  treated  as  use  of  the  imported 
merchandise  if  no  ceitificate  of  delivery  is 
issued  covering  the  imported  merchandise 
(19  U.S.C.  1313(k))  upon  compliance  with 
the  applicable  regulations  and  rulings. 

G.  Procedures  and  Records  Maintained 

Records  will  be  maintained  to  establish: 

1.  The  identity  and  specifications  of  the 
designated  merchandise; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise  ^  used  to  produce  the  exported 
articles; 

3.  That,  within  3  years  after  receiving  the 
designated  merchandise  at  its  factorv.  the 
op)erator  used  the  designated  merchandise  to 
produce  articles.  During  the  same  3-vear 
period,  the  operator  produced  ^  the  exported 
articles. 

To  obtain  drawback  it  must  be  established 
that  the  completed  articles  were  exported 
within  5  years  after  the  importation  of  the 
imported  merchandise.  Records  establishing 
compliance  with  these  requirements  will  be 
available  for  audit  by  Customs  during 
business  hours.  No  drawback  is  payable 
without  pnxif  of  compliance. 

H.  Inventory  Procedures 

The  operator's  inventory  records  will  show 
how  the  drawback  recordkeeping 
requirements  set  forth  in  19  US  C  1313(b) 
and  part  191  of  the  Customs  Regulations  will 
be  met,  as  discussed  under  the  heading 
"Procedures  And  Records  Maintained",  If 
those  records  do  not  establish  satisfaction  of 
those  legal  requirements,  drawback  cannot  be 
paid. 


I.  Basis  of  Claim  for  Drawback 

The  basis  of  claim  for  drawback  will  be  the 
quantity  of  concentrated  orange  juice  for 
manufacturing  used  in  the  production  of  the 
exported  articles.  It  is  understood  that  when 
fresh  orange  juice  is  used  as  cutback,  it  will 
not  be  included  in  the  fX)und  solids  when 
computing  the  drawback  due. 

I  CJeneral  Requirements 

The  operator  will: 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback; 

2  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
suppMJrting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upxm  this 
general  ruling: 

4.  Keep  its  letter  of  notification  of  intent  to 
op)erate  under  this  general  ruling  current  bv 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  or 
factories,  the  corporate  name,  corporate 
officers,  or  the  corporate  organization  bv 
succession  or  reincorporation. 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

b  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Uxxie. 
section  1313(b).  part  191  of  the  Customs 
Regulations  and  this  general  ruling 

V7.  General  Manufactunng  Drawback  fiulmg 
Under  19  U.SC.  1313(bl  for  Piece  Goods 


A.  Same  Kind  and 

Imported  Merchan- 
di.se  or  Drawback 
Products  '  to  be 
Designated  as  the 
Basis  for  Drawback 
on  the  Exported 
Products. 


-  If  claims  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  of  this  sentence  should  read 
"appearing  in  the  exported  arlicles  produced." 

'The  date  of  production  is  the  date  dn  article  is 
completed 


.ality  (Parallel  Columns) 

Duty-Paid,  Dut>-Free 
or  Domestic  Mer- 
chandise of  the 
Same  kind  and 
Quality  as  that 
Designated  which 
will  be  Used  in 
the  Production  of 
the  Exported  Prod- 
ucts. 
Piece  goods.  Piece  goods. 

'Drawback  products  are  those  produced  in  the 
Unitea  States  in  accordance  with  the  drawback 
law  and  regulations  Such  products  have  dual 
status"  under  19  U  S  C;  1313rb),  They  mav  be  des- 
ignated as  the  basis  for  arawback  and  also  may  be 
deemed  to  be  domestic  merchandise. 

The  piece  goods  used  in  manufacture  will 
be  the  same  Ikind  and  quality  as  the  piece 
goods  designated  as  thp  basis  of  claim  for 
drawback,  and  are  used  interchangeably 
without  chani^e  in  manufacturing  processes 
or  resultant  products,  by-products,  or  wastes. 
Some  tolerances  b^-tween  imported- 
designated  piece  gcKxis  and  the  used- 
exported  piece  goods  will  be  p>ermitted  to 
accommodate  variations  which  are  normallv 
found  in  piece  gcxjds  These  tolerances  are  no 
greater  than  the  tolerances  generally  allowed 
in  the  industry  for  piece  goods  of  the  same 
kind  and  quality  as  follows: 

1   A  4%  weight  tolerance  so  that  the  piece 
goods  used  in  manufacture  will  be  not  more 
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than  4%  lighter  or  heavier  than  the  imported 
piece  goods  which  will  be  designated: 
2.  A  tolerance  of  4%  in  the  aggregate 
thread  count  per  square  inch  so  that  the  piece 
goods  used  in  manufacture  will  have  an 
aggregate  thread  count  within  4%.  more  or 
less  of  the  aggregate  thread  count  of  the 
impwrted  piece  goods  which  will  be 
designated.  In  each  case,  the  average  yarn 
number  of  the  domestic  piece  goods  will  be 
the  same  or  greater  than  the  average  yam 
number  of  the  imported  piece  goods 
designated,  and  in  each  case,  the  substitution 
and  tolerance  will  be  employed  only  within 
the  same  family  of  fabrics,  i  e  .  print  cloth  for 
print  cloth,  gingham  for  gingham,  greige  for 
greige.  dyed  for  dyed,  bleached  for  bleached. 
etc.  The  piece  goods  used  in  manufacture  of 
the  exported  articles  will  be  designated  as 
containing  the  identical  percentage  of 
identical  fibers  as  the  piece  goods  designated 
as  the  basis  for  allowance  of  drawback,  for 
example,  piece  goods  containing  65%  cotton 
and  35%  dacron  will  be  designated  against 
the  use  of  piece  goods  shown  to  contain  65% 
cotton  and  35%  dacron.  The  actual  fiber 
composition  may  vary  slightly  from  that 
described  on  the  invoice  or  other  acceptance 
of  the  fabric  as  having  the  compKJsition 
described  on  documents  in  accordance  with 
trade  practices.  The  substituted  piece  goods 
used  in  the  manufacture  of  articles  for 
exportation  with  drawback  will  be  so  similar 
in  quality  to  the  imported  piece  goods 
designated  for  the  basis  of  allowance  of 
drawback,  that  the  piece  goods  used,  if 
imported,  would  have  been  subject  to  the 
same  or  greater  amount  of  duty  as  was  paid 
on  the  imported  designated  piece  goods. 
Differences  in  value  resulting  from  factors 
other  than  quality,  as  for  example,  price 
fluctuations,  will  not  preclude  an  allowance 
of  drawback. 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Claimed 

Finished  piece  goods 

C.  General  Statement 

The  operator  manufactures  for  its  own 
account  The  operator  may  produce  articles 
for  the  account  of  another  or  another 
manufacturer  may  produce  for  the  operator's 
account  under  contract  within  the  principal 
and  agency  relationship  outlined  in  T.D.s. 
55027(2)  and  55207(1).' 

D.  Process  of  Manufacture  or  Production 

Piece  goods  are  subject  to  any  one  of  the 
following  finishing  productions; 

1.  Bleaching, 

2.  Mercerizing, 

3.  Dyeing, 

4.  Printing. 

5.  A  combination  of  the  above,  or 

6.  Any  additional  finishing  processes. 

E.  By-Products 
Not  applicable. 

F.  Waste 

Rag  waste  may  be  incurred  The  operator's 
records  shall  show  the  quantity  of  rag  waste, 
if  any.  and  its  value.  In  instances  where  rag 
waste  occurs  and  it  is  impractical  to  account 


for  the  actual  quantity  of  rag  waste  incurred, 
it  shall  be  assumed  in  liquidation  that  such 
rag  waste  constituted  2%  of  the  piece  goods 
put  into  the  finishing  processes. 

C.  Shrinkage,  Cain,  and  Spoilage 

The  operator's  records  shall  show  the 
yardage  lost  by  shrinkage  or  gained  by 
stretching  during  manufacture,  and  the 
quantity  of  remnants  resulting  and  of 
spoilage  incurred,  if  any. 

H.  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  in  exchange  for  imported 
merchandise  that  meets  the  same  kind  and 
quality  specifications  contained  in  the 
parallel  columns  of  this  general  ruling  shall 
be  treated  as  use  of  the  imported 
merchandise  if  no  certificate  of  delivery  is 
issued  covering  the  imported  merchandise 
(19  U.S.C.  1313(k))  upon  compliance  with 
the  applicable  regulations  and  rulings. 

I  Procedures  and  Records  Maintained 

Records  will  be  maintained  to  establish: 

1  The  identity  and  specifications  of  the 
designated  merchandise, 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise'  used  to  produce  the  exported 
articles; 

3  That,  within  3  years  after  receiving  the 
designated  merchandise  at  its  factory,  the 
operator  used  the  merchandise  to  produce 
articles  During  the  same  3-year  period,  the 
operator  produced  '  the  exported  articles. 

To  obtain  drawback  the  claimant  must 
establish  that  the  completed  articles  were 
exported  within  5  years  after  the  importation 
of  the  impxDrted  merchandise.  The  operator's 
records  establishing  its  compliance  with 
these  requirements  will  be  available  for  audit 
by  Customs  during  business  hours.  Drawback 
is  not  payable  without  proof  of  compliance. 

].  Inventory  Procedures 

The  operator's  inventory  records  will  show 
how  the  drawback  recordkeeping 
requirements  set  forth  in  19  U.S.C.  1313(b) 
and  part  191  of  the  Customs  Regulations  will 
be  met,  as  discussed  under  the  heading 
"Procedures  And  Records  Maintained".  If 
those  records  do  not  establish  satisfaction  of 
those  legal  requirements,  drawback  cannot  be 
paid 

K.  Basis  of  Claim  for  Drawback 

Drawback  will  be  claimed  on  the  quantity 
of  eligible  piece  goods  used  in  producing  the 
exported  articles  only  if  there  is  no  waste  or 
valueless  or  unrecovered  waste  in  the 
manufacturing  operation.  Drawback  may  be 
claimed  on  the  quantity  of  eligible  piece 
goods  that  appears  in  the  exported  articles, 
regardless  of  whether  there  is  waste,  and  no 
records  of  waste  need  be  maintained.  If  there 
is  valuable  waste  recovered  from  the 
manufacturing  operation  and  records  are  kept 


which  show  the  quantity  and  value  of  the 
waste  from  each  lot  of  piece  goods,  drawback 
may  be  claimed  on  the  quantity  of  eligible 
piece  goods  used  to  produce  the  exported 
articles  less  the  amount  of  piece  goods  which 
the  value  of  the  waste  would  replace. 

L.  General  Requirements 

The  operator  will: 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback: 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers, 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upwn  this 
general  ruling; 

4.  Keep  its  letter  of  notification  of  intent  to 
operate  under  this  general  ruling  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  or 
factories,  the  corporate  name,  corporate 
officers,  or  the  corporate  organization  by 
succession  or  reincorporation: 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling:  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313(b),  part  191  of  the  Customs 
Regulations  and  this  general  ruling. 

VII.  General  Manufacturing  Drawtxick  Ruling 
Under  J 9  U.S.C.  i 31 3(b)  for  Steel 

A.  Same  kind  and  Quality  (Parallel  Columns) 


ImfKjrted  Merchandise 
or  Drawback  Prod- 
ucts '  to  be  Designated 
as  the  Basis  for  Draw- 
back on  the  Exported 
Products. 


Duty-Paid,  Duty-Free  or 
Domestic  Merchan- 
dise of  the  Same  Kind 
and  Quality  as  that 
Designated  which 
will  be  Used  in  the 
Production  of  the  Ex- 
ported Products. 

Steel  of  the  same  gen- 
eral class,  specifica- 
tion and  grade  as  the 
steel  in  the  column 
immediately  to  the 
left  hereof. 


^  If  claims  are  to  be  made  on  an  'appearing  in  ' 
basis,  the  remainder  of  this  sentence  should  read 
"appearing  in  the  exported  articles  produced.  ' 

'The  date  cf  production  is  the  date  en  article  is 
completed. 


Steel  of  one  general 
class,  e.g..  an  ingot, 
falling  within  one 
SAE,  AISl,  or  ASTM  ' 
specification,  and  if 
the  specification  con- 
tains one  or  more 
grades  falling  within 
one  grade  of  the  spec- 
ification. 

'  Drawback  products  are  those  produced  in  the 
United  States  in  accordance  with  the  drawback  law 
and  regulations.  Such  products  have  "dual  status" 
under  section  1313(b).  They  may  be  designated  as 
the  basis  for  drawback  and  also  may  be  c^emed  to 
be  domestic  merchandise. 

2  Standards  set  by  the  Society  of  Automotive  En- 
gineers (SAE),  the  American  fron  and  Steel  Insti- 
tute (AISI),  or  the  American  Society  for  Testing 
and  Materials  (ASTM). 

1.  The  duty-free  or  domestic  steel  used 
instead  of  the  duty-paid  steel  will  be 
interchangeable  for  manufacturing  purposes 
with  the  duty-paid  steel.  To  be 
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interchangeable  a  steel  must  be  able  to  be 
used  in  place  of  the  substituted  steel  without 
any  additional  processing  step  in  the 
manufacture  of  the  article  on  which 
drawback  is  to  be  claimed. 

2.  Because  the  duty-paid  steel  that  is  to  be 
designated  as  the  basis  for  drawback  is 
dutiable  according  to  its  value,  the  amount  of 
duty  can  van,'  with  its  size  (gauge,  width,  or 
length)  or  composition  (e.g..  chrome  content). 
If  such  variances  occur,  designation  will  be 
by  "price  extra",  and  in  no  case  will 
drawback  be  claimed  in  a  greater  amount 
than  that  which  would  have  accrued  to  that 
steel  used  in  manufacture  of  or  appearing  in 
the  exported  articles.  Price  extra  is  not 
available  for  coated  or  plated  steel,  covered 
in  paragraph  5.  infra,  insofar  as  the  coating 
or  plating  is  concerned. 

3.  The  duty-paid  steel  will  be  so  similar  in 
quality  to  the  steel  used  to  manufacture  the 
articles  on  which  drawback  will  be  claimed 
that  the  steel  so  used,  if  imf>orted,  would  be 
classifiable  in  the  same  tariff  subheading 
number  and  at  the  same  rate  of  duty  as  the 
duty-paid  imported  steel. 

4.  Any  fluctuation  in  market  value  caused 
by  a  factor  other  than  quality  does  not  affect 
drawback. 

5.  If  the  steel  is  coated  or  plated  with  a 
base  metal,  in  addition  to  meeting  the 
requirements  for  uncoated  or  unplated  steel 
set  forth  in  the  parallel  columns,  the  base- 
metal  coating  or  plating  on  the  duty-free  or 
domestic  steel  used  in  place  of  the  duty-paid 
steel  will  have  the  same  composition  and 
thickness  as  the  coating  or  plating  on  the 
duty-paid  steel.  If  the  coated  or  plated  duty- 
paid  steel  is  within  a  SAE,  AISl.  ASTM 
specification,  any  duty-free  or  domestic 
coated  or  plated  steel  covered  by  the  same 
specification  and  grade  (if  two  or  more  grades 
are  in  the  specification)  is  considered  to  meet 
this  criterion  for  same  kind  and  quality. 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Claimed 

The  exported  articles  will  have  been 
manufactured  in  the  United  States  using 
steels  described  in  the  parallel  columns 
above. 

C.  General  .Statement 

The  opwrator  manufactures  for  its  ovvn 
account.  The  operator  may  produce  articles 
for  the  account  of  another  or  another 
manufacturer  may  produce  for  the  operator's 
account  under  contract  within  the  principal 
and  agency  relationship  outlined  in  T.D.'s 
55027(2)  and  55207(1) 

D.  Process  of  Manufacture  or  Production 

The  steel  described  in  the  parallel  columns 
will  be  used  to  manufacture  new  and 
different  articles  (see  19  CFR  191. 2(p)). 

E.  By-Products 
Not  applicable. 

F.  Waste 

No  drawback  is  payable  on  any  waste 
which  results  from  the  manufacturing 
operation.  Unless  the  claim  for  drawback  is 
based  on  the  quantity  of  steel  app>earing  in 
the  exported  articles,  records  will  be 
maintained  to  establish  the  value  (or  the  lack 
of  value),  the  quantity,  and  the  disposition  of 
any  waste  that  results  from  manufacturing 


the  exported  articles.  If  no  waste  results, 
records  to  establish  that  fact  will  be 
maintained. 

G.  Loss  or  Gain 

The  operator  will  maintain  records 
showing  the  extent  of  any  loss  or  gain  in  net 
weight  or  measurement  of  the  steel  caused  by 
atmospheric  conditions,  chemical  reactions, 
or  other  factors. 

H.  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  in  exchange  for  impxjrted 
merchandise  that  meets  the  same  kind  and 
quality  specifications  contained  in  the 
jjarallel  columns  of  this  general  ruling  shall 
he  treated  as  use  of  the  imported 
merchandise  if  no  certificate  of  delivery  is 
issued  covering  the  imported  merchandise 
(19  U.S.C.  1313(k))  upon  compliance  with 
the  applicable  regulations  and  rulings. 

I.  Procedures  and  Records  Maintained 

Records  will  be  maintained  to  establish 

1.  The  identity  and  sfjecifications  of  the 
designated  merchandise; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise^  used  to  produce  the  expwrted 
articles; 

3.  That,  within  3  years  after  receiving  the 
designated  merchandise  at  its  factory,  the 
operator  used  the  merchandise  to  produce 
articles.  During  the  same  3-year  period,  the 
operator  produced  *  the  exported  articles. 

To  obtain  drawback  the  claimant  must 
establish  that  the  completed  articles  were 
exported  within  5  years  after  the  importation 
of  the  impwrted  merchandise.  The  operators 
records  establishing  its  compliance  with 
these  requirements  will  be  available  for  audit 
by  Customs  during  business  hours.  Drawback 
is  not  f>ayable  without  proof  of  compliance. 

J.  Inventory  Procedures 

The  operator's  inventon,'  records  will  show 
how  the  drawback  recordkeeping 
requirements  set  forth  in  19  U.S.C.  1313(b) 
and  part  191  of  the  Customs  Regulations  will 
be  met,  as  discussed  under  the  heading 
"Procedures  And  Records  Maintained"  If 
those  records  do  not  establish  satisfaction  of 
those  legal  requirements,  drawback  cannot  be 
paid. 

K.  Basis  of  Claim  for  Drawback 

Drawback  will  be  claimed  on  the  quantity 
of  steel  used  in  producing  the  expwrted 
articles  only  if  there  is  no  waste  or  valueless 
or  unrecovered  waste  in  the  manufacturing 
operation.  Drawback  may  be  claimed  on  the 
quantity  of  eligible  steel  that  appears  in  the 
expwrted  articles,  regardless  of  whether  there 
is  waste,  and  no  records  of  waste  need  be 
maintained.  If  there  is  valuable  waste 
recovered  from  the  manufacturing  of)eration 
and  records  are  kept  which  show  the 
quantity  and  value  of  the  waste  from  each  lot 
of  steel,  drawback  may  be  claimed  on  the 
quantity  of  eligible  steel  used  to  produce  'he 
exfKJrted  articles  less  the  amount  of  that  steei 
which  the  value  of  the  waste  would  replace. 


L.  General  Requirements 

The  operator  will. 

1.  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback. 

2.  Op>en  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers: 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4.  Keep  its  letter  of  notification  to  operate 
under  this  general  ruling  current  by  reporting 
promptly  to  the  drawback  office  which 
liquidates  its  claims  any  changes  in  the 
number  or  locations  of  its  offices  or  factories, 
the  corporate  name.  corp)orate  officers,  or  the 
corp)orate  organization  by  succession  or 
reincorporation; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

6  Issue  instructions  to  insure  proper 
compliance  with  title  19.  United  States  Code, 
section  1313(b),  part  191  of  the  Customs 
Regulations  and  this  general  ruling. 

VIII.  General  Manufacturing  Drawback 
Ruling  Under  19  U.S.C  1 31 3(b}  for  Sugar 

A.  Same  Kind  and  Quality  (Parallel  Columns) 


lmp>orted  Merchan- 
dise or  Drawback 
Products  ■  to  be 
Designated  as  the 
Basis  for  Drawback 
on  the  ExpKDrted 
Products 


Dutv-Paid.  Duty-Free 
or  Domestic  Mer- 
chandise of  the 
Same  Kind  and 
Quality  as  that 
Designated  which 
will  be  Used  in 
the  Production  of 
the  Exported  Prod- 
ucts 

1   Granulated  or  liq- 
uid sugar  for  man- 
ufacturing, con- 
taining sugar  sol- 
ids of  not  less 
than  99.5  sugar 
degrees. 

2.  Granulated  or  liq- 
uid sugar  for  man- 
ufacturing, con- 
taining sugar  sol- 
ids of  less  than 
99  5  sugar  degrees 


'  If  claims  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  o<  this  sentence  should  read 
"appearing  in  the  exported  articles  produced." 

'  The  dale  of  production  i%  the  date  an  article  is 
completed. 


1.  Granulated  or  liq- 
uid sugar  for  man- 
ufacturing, con- 
taining sugar  solids 
of  not  less  than 
99  5  sugar  degress 

2.  Granulated  or  liq- 
uid sugar  for  man- 
ufacturing, con- 
taining sugar  solids 
of  less  than  99.5 
sugar  degrees 
'  Drawback  products  are  those  producf^d  in  the 

Unitea  Slates  .n  accordance  with  the  lirawtjack 
law  and  regulations  Such  products  have  "dual 
status"  under  section  1313(bl  They  mav  bp  des 
ienated  as  the  basis  for  drawiiack  arid  aisc  mav  be 
deemed  lo  be  domestic  merchandise 

The  sugars  listed  above  test  within  three- 
tenths  of  a  degree  on  the  pxalariscope  Sugars 
in  each  column  are  completely 
interchangeable  with  the  sugars  directly 
opposite  and  aesignation  will  be  made  on 
this  basis  only  The  designated  sugar  on 
which  claims  for  drawback  will  be  tjased  will 
be  so  similar  in  quality  to  the  sugar  used  m 
manufacture  of  the  products  exported  with 
drawback  that  the  sugar  used  in  manufacture 
would,  if  impwrted.  t>e  subject  to  the  samo 
amouiit  of  duty  paid  on  a  aki;  quantity  oi 
designated  sugar  Differences  in  vaiue 
resulting  from  factors  other  than  quality. 
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such  as  market  fluctuation,  will  not  affect  the 
allowance  of  drawback. 

B.  Exported  Articles  on  Which  Drawback 
Will  Be  Claimed 

Edible  substances  (including 
confectionery)  and/or  beverages  and/or 
ingredients  therefor. 

C.  General  Statement 

The  operator  manufactures  for  its  own 
account.  The  operator  may  produc"e  articles 
for  the  account  of  another  or  another 
manufacturer  may  produce  for  the  operators 
account  under  contract  within  the  principal 
and  agency  relationship  outlined  in  T.D.'s 
55027(2)  and  55207(1). 

D.  Process  of  Manufacture  or  Production 

The  sugars  are  subjected  to  one  or  more  of 
the  following  operations  to  form  the  desired 
product(s): 

1.  Mixing  with  other  substances. 

2.  Qwking  with  other  substances. 

3.  Boiling  with  other  substances. 

4.  Baking  with  other  substances. 

5.  Additional  similar  processes 

£.  By-Products 

Not  applicable. 

F.  Waste 

No  drawback  is  payable  on  any  waste 
which  results  from  the  manufacturing 
opteration.  Unless  the  claim  for  drawback  is 
based  on  the  quantity  of  sugar  appearing  in 
the  exported  articles,  records  will  be 
maintained  to  establish  the  value  (or  the  lack 
of  value),  the  quantity,  and  the  disp>osition  nf 
any  waste  that  results  from  manufacturing 
the  exported  articles.  If  no  waste  results, 
records  to  establish  that  fact  will  be 
maintained. 

C.  Loss  or  Gain 

The  operator  will  maintain  records 
showing  the  extent  of  any  loss  or  gain  in  net 
weight  or  measurement  of  the  sugar  caused 
by  atmospheric  conditions,  chemical 
reactions,  or  other  factors, 

H.  Tradeoff 

The  use  of  any  domestic  merchandise 
acquired  in  exchange  for  imp>orted 
merchandise  that  meets  the  same  kind  and 
quality  specifications  contained  in  the 
parallel  columns  of  this  general  ruling  shall 
be  treated  as  use  of  the  imported 
merchandise  if  no  certificate  of  delivery  is 
issued  covering  the  imported  merchandise 
(19  U.S.C.  1313(k))  upon  compliance  with 
the  applicable  regulations  and  rulings. 

I.  Procedures  And  Records  Maintained 

Records  will  be  maintained  to  establish: 

1 .  The  identity  and  specifications  of  the 
designated  merchandise: 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandiae  *  used  to  produce  the  exported 
articles. 

3.  That,  within  3  year^  after  receiving  the 
designated  merchandise  at  its  factory,  the 
operator  uaed  the  merchandise  to  produce 


articles.  During  the  same  3-year  period,  the 
operator  produced  '  the  exported  articles. 
To  obtain  drawback  the  claimant  must 
establish  that  the  completed  articles  were 
exported  within  5  years  after  the  importation 
of  the  imported  merchandise.  The  operator's 
records  establishing  its  compliance  with 
these  requirements  will  be  available  for  audit 
by  Customs  during  business  hours.  Drawback 
is  not  payable  without  proof  of  compliance. 

J.  Inventory  Procedures 

The  operator's  inventory  records  will  show 
how  the  drawback  recordkeeping 
requirements  set  forth  in  19  U.S.C.  1313(b) 
and  part  191  of  the  Customs  Regulations  will 
be  met.  as  discussed  under  the  heading 
"Procedures  And  Records  Maintained".  If 
those  records  do  not  establish  satisfaction  of 
those  legal  requirements,  drawback  cannot  be 
paid. 

K  Basis  of  Claim  for  Drawback 

Drawback  will  be  claimed  on  the  quantity 
of  sugar  used  in  pmducing  the  exported 
articles  only  if  there  is  no  waste  or  valueless 
or  unrecovered  waste  in  the  manufecturing 
operation.  Drawback  may  be  claimed  on  the 
quantity  of  eligible  sugar  that  appears  in  the 
exported  articles  regardless  of  whether  there 
is  waste,  and  no  records  of  waste  need  be 
maintained.  If  there  is  valuable  waste 
recovered  from  the  manufacturing  operation 
and  records  are  kept  which  show  the 
quantity  and  value  of  the  waste,  drawback 
may  be  claimed  on  the  quantity  of  eligible 
material  used  to  produce  the  exported 
articles  less  the  amount  of  that  sugar  which 
the  value  of  the  waste  would  replace. 

L.  General  Requirements 

The  operator  will: 

1.  Comply  fully  with  the  terms  of  this 
genera!  ruling  when  claiming  drawback; 

2  Opwn  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling; 

4  Keep  its  letter  of  notification  of  intent  to 
operate  under  this  general  ruling  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  or 
factories,  the  corporate  name,  corporate 
officers,  or  the  corporate  organization  by 
succession  or  reincorporation; 

5  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
fa.miliarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19.  United  States  Code, 
section  1313(b),  part  191  of  the  Customs 
Regulations  and  this  general  ruling. 

IX  General  Drawback  Ruling  under  19  U.S.C. 
J31.3ibl  for  Raw  Sugar. 

Drawback  may  be  allowed  under  19  U,S.C. 
1 31 3(b)  upon  the  exportation  of  hard  or  soft 


'  If  claims  ar«  to  be  made  on  an  "appoahng  in" 
bull.  tiM  rtnuinder  of  this  Mntence  ihotild  r«ad 
"ippatring  in  the  «xpartad  aiticiM  produced.  " 


'  The  date  of  production  is  the  date  an  article  is 
completed. 


refined  sugars  and  sirups  manufactured  from 
raw  sugar,  subject  to  the  following  special 
requirements: 

A.  The  drawback  allowance  shall  not 
exceed  99  percent  of  the  duty  paid  on  a 
quantity  of  raw  sugar  designated  by  the 
refiner  which  contains  a  quantity  of  sucrose  '• 
not  in  excess  of  the  quantity  required  to 
manufacture  the  exported  sugar  or  sirup, 
ascertained  as  provided  in  this  general  rule. 

B.  The  refined  sugars  and  sirups  shall  have 
been  manufactured  with  the  use  of  duty-paid, 
duty-free,  or  domestic  sugar,  or  combinations 
thereof  within  3  years  afler  the  date  on 
which  designated  sugar  was  received  by  the 
refiner,  and  shall  have  been  exported  within 
5  years  from  the  date  of  importation  of  the 
designated  sugar. 

C.  All  granulated  sugar  testing  by  the 
polariscope  99.5°  and  over  shall  be  deemed 
hard  refined  sugar.  All  refined  sugar  testing 
by  the  polariscope  less  than  99.5°  shall  be 
deemed  soft  refined  sugar.  All  "blackstrap," 
"unfiltered  sirup,"  and  "final  molasses"  shall 
be  deemed  sirup. 

D.  The  imf)orted  duty-paid  sugar  selected 
by  the  refiner  as  the  basis  for  the  drawback 
claim  (designated  sugar)  shall  be  of  die  same 
kind  and  quality  as  that  used  in  the 
manufacture  of  the  exported  refined  sugar  or 
sirup  and  shall  have  been  used  within  3 
years  after  the  date  on  which  it  was  received 
by  the  refiner.  Duty-paid  sugar  which  has 
been  used  at  a  plant  of  a  refiner  within  3 
years  after  the  date  on  which  it  was  received 
by  such  refiner  may  be  designated  as  the 
basis  for  the  allowance  of  drawback  on 
refined  sugars  or  sirups  manufactured  at 
another  plant  of  the  same  refiner. 

E.  For  the  purpose  of  distributing  the 
drawback,  relative  values  shall  be  established 
between  hard  refined  (granulated)  sugar,  soft 
refined  (various  grades)  sugar,  and  sirups  at 
the  time  of  separation.  The  entire  period 
covered  by  an  abstract  shall  be  deemed  the 
time  of  separation  of  the  sugars  and  sirups 
covered  by  such  abstract. 

F.  The  sucrose  allowance  per  pound  on 
hard  refined  (granulated)  sugar  established 
by  an  abstract,  as  provided  for  in  this  general 
ruling,  shall  be  applied  to  hard  refined  sugar 
commercially  known  as  loaf  cut  loaf  cube, 
pressed,  crushed,  or  powdered  sugar 
manufactured  from  the  granulated  sugar 
covered  by  such  abstract. 

G.  The  sucrose  allowance  per  gallon  on 
sirup  established  by  an  abstract,  as  provided 
for  in  this  general  ruling,  shall  be  applied  to 
sirup  further  advanced  in  value  by  filtration 
or  otherwise,  unless  such  sirup  is  the  subject 
of  a  special  manufacturing  drawback  ruling. 

H.  As  to  each  lot  of  imported  or  domestic 
sugar  used  in  the  manufecture  of  refined 
sugar  or  simp  on  which  drawback  is  to  be 
claimed,  the  raw  stock  records  shall  show  the 
refiner's  raw  lot  number,  the  number  and 
character  of  the  packages,  the  settlement 
weight  in  pounds,  and  the  settlement 
polarization.  Such  records  covering  imported 
sugar  shall  show,  in  addition  to  the 
foregoing,  the  import  entry  number,  date  of 
importation,  name  of  importing  carrier, 
country  of  origin,  the  Government  wei^t, 
and  the  Government  polarization. 

I.  The  melt  records  shall  show  the  date  of 
melting,  the  number  of  pounds  of  each  lot  of 
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raw  sugar  melted,  and  the  full  analysis  at 
melting. 

J.  There  shall  be  kept  a  daily  record  of  final 
products  boiled  showing  the  date  of  the  melt, 
the  date  of  boiling,  the  magma  filling  serial 
number,  the  number  of  the  vacuum  pan  or 
crystallizer  filling,  the  date  worked  off,  and 
the  sirup  filling  serial  number. 

K.  The  sirup  manufacture  records  shall 
show  the  date  of  boiling,  the  period  of  the 
melt,  the  sirup  filling  serial  number,  the 
number  of  barrels  in  the  filling,  the  magma 
filling  serial  number,  the  quantity  of  sirup,  its 
disposition  in  tanks  or  barrbis  and  the 
refinery  serial  manufacture  number. 

L.  The  refined  sugar  stock  records  shall 
show  the  refinery  serial  manufacture  number, 
the  period  of  the  melt,  the  date  of 
manufacture,  the  grade  of  sugar  produced,  its 
polarization,  the  number  and  kind  of 
packages,  and  the  net  weight.  When  soft 
sugars  are  manufactured,  the  commercial 
grade  number  and  quantity  of  each  shall  be 
shown. 

M.  Each  lot  of  hard  or  soft  refined  sugar 
and  each  lot  of  sirup  manufactured, 
regardless  of  the  character  of  the  containers 
or  vessels  in  which  it  is  packed  or  stored, 
shall  be  marked  immediately  with  the  date  of 
manufacture  and  the  refinery  manufacture 
number  applied  to  it  in  the  refinery  records 
provided  for  and  shown  in  the  abstract,  as 
provided  for  in  this  general  ruling,  from  such 
records.  If  all  the  sugar  or  sirup  contained  in 
any  lot  manufactured  is  not  intended  for 
exportation,  only  such  of  the  jpackages  as  are 
intended  for  exportation  need  be  marked  as 
prescribed  above,  provided  there  is  filed  with 
the  drawback  office  immediately  after  such 
marking  a  statement  showing  the  date  of 
manufacture,  the  refinery  manufacture 
number,  the  number  of  packages  marked,  and 
the  quantity  of  sugar  or  sirup  contained 
therein.  No  drawback  shall  be  allowed  in 
such  case  on  any  sugar  or  sirup  in  excess  of 
the  quantity  shown  on  the  statement  as 
having  been  marked.  If  any  packages  of  sugar 
or  sirup  so  marked  are  repacked  into  other 
containers,  the  new  containers  shall  be 
marked  with  the  marks  which  app>eared  on 
the  original  containers  and  a  revised 
statement  covering  such  repacking  and 
remarking  shall  be  filed  with  the  drawback 
office.  If  sirupts  6x)m  more  than  one  lot  are 
stored  in  the  same  tank,  the  refinery  records 
shall  show  the  refinery  manufecture  number 
and  the  quantity  of  sirup  from  each  lot 
contained  in  such  tank. 

N.  An  abstract  from  the  foregoing  records 
covering  manufacturing  periods  of  not  less 
than  1  month  nor  more  than  3  months,  unless 
a  diSerent  period  shall  have  been  authorized, 
shall  be  filed  when  drawback  is  to  be  claimed 
on  any  part  of  the  refined  sugar  or  sirup 
manufactured  during  such  period.  Such 
abstract  shall  be  filed  by  each  refiner  with  the 
drawback  oiSce  where  drawback  claims  are 
filed  on  the  basis  of  this  general  ruling.  Such 
abstract  shall  be  in  the  form  described  in 
Treasury  Decision  83-59. 

O.  The  refiner  shall  file  with  each  abstract 
a  statement,  in  the  form  described  in 
Treasury  Decision  83-59. 

P.  At  the  end  of  each  calendar  month  the 
refiner  shall  furnish  to  the  drawback  office  a 
statement  showing  the  actual  sales  of  sirup 


and  the  average  market  values  of  refined 
sugars  for  the  calendar  month. 

Q.  The  sucrose  allowance  to  be  applied  to 
the  various  products  based  on  the  abstract 
and  statement  provided  for  in  this  general 
ruling  shall  be  in  accordance  with  the 
example  set  forth  in  Treasurv  Decision  83- 
59. 

R.  Certificates  of  delivery  under  this 
general  ruling  shall  be  in  the  form  described 
in  Treasury  Decision  83-59. 

S.  Drawback  claims  under  this  general 
ruling  shall  be  in  the  form  described  in 
Treasury  Decision  83-59. 

T.  General  Statement.  The  refiner 
manufactures  for  its  own  account.  The  refiner 
may  produce  articles  for  the  account  of 
another  or  another  manufacturer  may 
produce  for  the  refiner's  account  under 
contract  within  the  principal  and  agency 
relationship  outlined  in  T.D.'s  55027(2)  and 
55207(1). 

U.  Waste.  No  drawback  is  payable  on  any 
waste  which  results  from  the  manufacturing 
operation.  Unless  drawback  claims  are  based 
on  the  "appearing  in"  method,  records  will 
be  maintained  to  establish  the  value  (or  the 
lack  of  value),  the  quantity,  and  the 
disposition  of  any  waste  that  results  from 
manufacturing  the  exjxjrted  articles.  If  no 
waste  results,  records  to  establish  that  fact 
will  be  maintained. 

V.  Loss  or  Gain.  The  refiner  will  maintain 
records  showing  the  extent  of  any  loss  or  gain 
in  net  weight  or  measurement  of  the  sugar 
caused  by  atmospheric  conditions,  chemical 
reactions,  or  other  factors. 

W.  Tradeoff.  The  use  of  any  domestic 
merchandise  acquired  in  exchange  for 
imported  merchandise  that  meets  the  same 
kind  and  quality  requirements  provided  for 
in  this  general  ruling  shall  be  treated  as  use 
of  the  imported  merchandise  if  no  certificate 
of  delivery  is  issued  covering  the  imp>orted 
merchandise  (19  U.S.C.  1313(k))  upon 
compliance  with  the  applicable  regulations 
and  rulings. 

X.  Procedures  And  Records  Maintained. 
Records  will  be  maintained  to  establish: 

1.  The  identity  and  specifications  of  the 
designated  merchandise: 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise  ^  used  to  produce  the  exported 
articles:  and 

3.  That,  within  3  years  after  receiving  the 
designated  merchandise  at  its  factory,  the 
refiner  used  the  designated  merchandise  to 
produce  articles.  During  the  same  3 -year 
period,  the  refiner  produced '  the  exported 
articles. 

To  obtain  drawback  the  claimant  must 
establish  that  the  completed  articles  were 
exported  within  5  years  after  the  importation 
of  the  imported  merchandise.  The  refiner's 
records  establishing  its  compliance  with 
these  requirements  will  be  available  for  audit 
by  Customs  during  business  hours.  Drawback 
is  not  payable  without  proof  of  compliance 

Y.  Gieneral  requirements.  The  refiner  will: 


^  If  claims  are  to  be  made  on  an  "appearing  in" 
t>asis.  the  remainder  of  this  sentence  ihould  read 
"appearing  in  the  exported  articles  produced." 

'  The  date  of  production  is  the  date  an  article  is 
completed. 


1  Comply  fully  with  the  terms  of  this 
general  ruling  when  claiming  drawback; 

2.  Open  its  factor>  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  pa>Tnent  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
general  ruling. 

4  Keep  its  letter  of  notification  of  intent  to 
operate  under  this  general  ruling  current  bv 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  numtjer  or  locations  of  its  offices  or 
factories,  the  corp>orate  name,  corporate 
officers,  or  the  corporate  oi;ganization  by 
succession  or  reincorporation; 

5.  Keep  a  copy  of  this  general  ruling  on  file 
for  ready  reference  by  employees  and  require 
all  officials  and  employees  concerned  to 
familiarize  themselves  with  the  provisions  of 
this  general  ruling;  and 

6.  Issue  instructions  to  insure  proper 
compliance  with  title  19.  United  States  Code, 
section  1313(b),  part  191  of  the  Customs 
Regulations  and  this  general  ruling. 

Appendix  B  to  Part  191 — Sample  Formats 
for  Applications  for  Specific  Manufacturing 
Drawback  Rulings 

These  sample  formats  for  applications  for 
specific  manufacturing  drawback  rulings  are 
not  rulings  until  reviewed  and  approved  by 
Customs  Headquarters.  A  specific 
manufacturing  drawback  ruling  consists  of 
the  application  plus  the  letter  of  acceptance, 
as  provided  in  19  CFR  191.8.  In  these 
application  formats,  remarks  in  parentheses 
and  footnotes  are  for  explanator>'  purposes 
only  and  should  not  be  copied.  Other 
material  should  be  quoted  directly  in  the 
applications. 

Format  for  Sample  1313  (a)  and  (b) 
Application  Company  Letterhead  (Opbonal) 

U.S.  Customs  Service.  Entry  and  Carrier 
Rulings  Branch.  1301  Constitution 
Avenue,  N.W..  Washington.  D  C.  20229 
Dear  Sir:  We.  (Applicant's  Name),  a  (State. 
e.g  ,  Delaware)  corporation  (or  other 
described  entity)  submit  this  application  for 
a  sp>ecific  manufacturing  drawback  ruling 
that  our  manufacturing  operations  qualify  for 
drawback  under  title  19,  United  States  Code. 
§§  1313  (a)  and  (b),  and  part  191  of  the 
Customs  Regulations.  We  request  that  the 
Customs  Service  authorize  drawback  on  the 
basis  of  this  application. 

Name  and  Address  and  !BS  Number  of 
Applicant 

(Section  191.8(a)  of  the  Customs 
Regulations  provides  that  each  manufacturer 
or  producer  of  articles  intended  for 
exportation  with  the  benefit  of  drawback 
shall  apply  for  a  specific  manufacturing 
drawback  ruling,  unless  op>erating  under  a 
general  manufacturing  drawback  ruling 
under  §191.7  of  the  Customs  Regulations. 
Customs  will  not  approve  an  application 
which  shows  an  unincorpxjrated  division  or 
compjany  as  the  applicant  (see  §  191.8(a)).) 

Location  of  Factory 

(Give  the  address  of  the  factory(s)  where 
the  process  of  manufacture  or  production 
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will  take  place.  If  the  factory  is  a  different 
legal  entity  from  the  applicant,  so  state  and 
indicate  if  operating  under  an  .\gent's  general 
manufacturing  drawback  ruling.) 

Corporate  Officers 

(List  officers  and  other  persons  legally 
authorized  to  bind  the  corporation  who  will 
sign  drawback  documents.  Section  191.6  of 
the  Customs  Regulations  p>ermits  only  the 
president,  vice-president,  secretary,  treasurer. 
or  any  other  individual  legally  authorized  to 
bind  the  corporation  to  sign  for  a  corporation. 
In  addition,  a  person  within  a  business  entity 
with  a  Customs  power  of  attorney  for  the 
company  may  sign.  A  Customs  power  of 
attorney  may  also  be  given  to  a  licensed 
Customs  broker  This  heading  should  be 
changed  to  NAMES  OF  PARTNERS  or 
PROPRIETOR  in  the  case  of  a  partnership  or 
sole  proprietorship,  respectively.) 

Customs  Office  Where  Drawback  Claims  Will 
Be  Filed 

(The  8  offices  where  drawback  claims  can 
be  filed  are  located  at:  Boston,  MA;  New 
York,  NY;  Miami,  FL;  New  Orleans,  LA; 
Houston.  TX;  Long  Beach,  CA;  Chicago,  IL, 
San  Francisco,  CA) 

(An  original  application  and  two  copies 
must  be  filed.  If  the  applicant  intends  to  file 
drawback  claims  at  more  than  one  drawback 
office,  two  additional  copies  of  the 
application  must  be  furnished  for  each 
additional  office  indicated.) 

General  Statement 

(The  following  questions  must  be 
answered: 

1.  Who  will  be  the  importer  of  the 
designated  merchandise?  (If  the  applicant 
will  not  always  be  the  importer  of  the 
designated  merchandise,  does  the  applicant 
understand  its  obligabons  to  obtain  the 
appropriate  certificates  of  delivery  (19  CFR 
191.10).  certificates  of  manufacture  and 
delivery  (19  CFR  191.24).  or  both?) 

2.  Will  an  agent  be  used  to  process  the 
designated  or  the  substituted  merchandise 
into  articles?  (If  an  agent  is  to  be  used,  the 
applicant  must  state  it  will  comply  with 
T.D.'s  55027(2)  and  55207(1),  and  that  its 
agent  will  submit  a  letter  of  notification  of 
intent  to  operate  under  the  general 
manufacturing  drawback  ruling  for  agents 
(see  §  191.7  and  appendix  A)  or  an 
application  for  a  specific  manufacturing 
drawback  ruling  (see  §  191  8  and  this 
appendix  B).) 

3.  Will  the  applicant  be  the  exporter?  (If 
the  applicant  will  not  be  the  exporter  in 
every  case  but  will  be  the  claimant,  the 
manufacturer  must  state  that  it  will  reserve 
the  right  to  claim  drawback  with  the 
knowledge  and  written  consent  of  the 
exporter  (19  CFR  191.82).))  (Since  the 
permission  to  grant  use  of  the  accelerated 
payment  procedure  rests  with  the  Customs 
office  with  which  claims  will  be  filed,  do  not 
include  any  reference  to  that  procedure  in 
this  application.) 


Procedures  Under  Section  1313(b) 

Parallel  Columns — "Same  Kind  and  Qualitv" 


Imported  merchan- 

Duty-paid, duty-free 

dise  or  drawback 

or  domestic  mer- 

products 2  to  be 

chandise  of  the 

designated  as  the 

same  kind  and 

basis  for  drawback 

qualitv  as  that  des- 

on the  exported 

ignated  which  will 

products. 

be  used  in  the  pro- 

duction of  the  ex- 

ported products. 

1. 

1. 

2. 

2. 

3. 

3. 

'Drawback  prt)ducts  are  those  produced  in  the 
United  States  in  accordance  with  the  drawback 
law  and  regulations.  Such  products  have  "dual 
status"  under  section  1313(bl  They  may  be  des- 
ignated as  the  basis  for  drawtiack  and  also  may  be 
deemed  to  be  domestic  merchandise.) 

(Following  the  items  listed  in  the  parallel 
columns,  a  statement  will  be  made,  by  the 
applicant,  that  affirms  the  "same  kind  and 
quality'"  of  the  merchandise.  This  statement 
should  be  included  in  the  application  exactly 
as  it  is  stated  below:) 

The  imported  merchandise  which  we  will 
designate  on  our  claims  will  be  so  similar  in 
quality  to  the  merchandise  used  in  producing 
the  exf)orted  articles  on  which  we  claim 
drawback  that  the  merchandise  used  would, 
if  imported,  be  subject  to  the  same  rate  of 
duty  as  the  imported  designated 
merchandise. 

Fluctuations  in  the  market  value  resulting 
from  factors  other  than  quality  will  not  affect 
the  drawback. 

(In  order  to  successfully  claim  drawback  it 
is  necessary  to  prove  that  Hie  duty-paid, 
duty-free  or  domestic  merchandise  which  is 
to  be  substituted  for  the  imfjorted 
merchandise  is  the  "same  kind  and  quality". 
"Same  kind  and  quality"  does  not 
necessarily  mean  that  the  merchandise  is 
identical.  It  does  mean  that  the  merchandise 
is  of  the  same  nature  or  character  ("same 
kind")  and  that  the  merchandise  to  be 
substituted  is  interchangeable  with  the 
imported  merchandise  with  little  or  no 
change  in  the  mSnufacturing  process  to 
produce  the  same  exfxjrted  article  ("same 
quality").  In  order  to  enable  Customs  to  rule 
on  "same  kind  and  quality",  the  application 
must  include  a  detailed  description  of  the 
designated  imported  merchandise  and  of  the 
substituted  duty-paid,  duty-free  or  domestic 
merchandise  to  be  used  to  produce  the 
exported  articles.) 

(It  is  essential  that  all  the  characteristics 
which  determine  the  quality  of  the 
merchandise  are  provided  in  the  application 
in  order  to  substantiate  that  the  merchandise 
meets  the  "same  kind  and  quality"  statutory 
requirement.  These  characteristics  should 
clearly  distinguish  merchandise  of  different 
qualities.  For  example.  USDA  standards: 
FDA  standards;  industry  standards,  e.g., 
ASTM;  concentration;  sf)ecific  gravity; 
purity;  luster;  melting  fKjint.  boiling  point; 
odor,  color;  grade;  typ)e;  hardness;  brittleness; 
etc.  Note  that  these  are  only  a  few  examples 
of  characteristics  and  that  each  kind  of 
merchandise  has  its  own  set  of  specifications 
that  characterizes  its  quality.  If  specifications 
are  given  with  a  minimum  value,  be  sure  to 


include  a  maximum  value.  The  converse  is 
also  true.  Often  characteristics  are  given  to 
Customs  on  attached  specification  sheets. 
These  specifications  should  not  include 
Material  Safety  Data  sheets  or  other 
descriptions  of  the  merchandise  that  do  not 
contribute  to  the  "same  kind  and  quality" 
determination.  When  the  merchandise  is  a 
chemical,  state  the  chemical's  generic  name 
as  well  as  its  trade  name  plus  any  generally 
recognized  identifying  number,  e.g.  CAS 
number:  Color  Index  Number,  etc.] 

(In  order  to  expedite  the  specific 
manufacturing  drawback  ruling  process,  it 
will  be  helpful  if  you  provide  copies  of 
technical  standards/specifications 
(particularly  industry  standards  such  as 
ASTM  standards)  referred  to  in  your 
application.) 

(The  descriptions  of  the  "same  kind  and 
quality"  merchandise  should  be  formatted  in 
the  parallel  columns.  The  left-hand  column 
will  consist  of  the  name  and  sfiecifi  cat  ions  of 
the  designated  imported  merchandise  under 
the  heading  set  forth  above.  The  right-hand 
column  will  consist  of  the  name  and 
specifications  for  the  duty-paid,  duty-free  or 
domestic  merchandise  under  the  heading  set 
forth  above.) 

Exported  Articles  on  Which  Drawback  Will 
Be  Claimed 

(Name  each  article  to  be  exported.  When 
the  identity  of  the  product  is  not  clearly 
evident  by  its  name  state  what  the  product 
is.  e.g..  a  herbicide.  There  must  be  a  match 
between  each  article  described  under  the 
PROCESS  OF  MANUFACTURE  AND 
PRODUCTION  section  below  and  each  article 
listed  here.) 

Process  of  Manufacture  or  Production 

(Drawback  under  section  1313(b)  is  not 
allowable  except  where  a  manufacture  or 
production  exists.  A  manufacture  or 
production  exists  when  a  "new  and  different 
article  emerges  having  a  distinctive  name, 
character,  or  use",  or  when  an  article  is  made 
fit  for  a  particular  use  (see  19  CFR  191. 2(p); 
see  also  Anheuser-Busch  Brewing  Assoc,  v. 
United  States,  207  U.S.  556  (1907);  United 
States  v.  International  Paint  Co..  35  CCPA  87 
(1948),  et  al.).  In  order  to  obtain  drawback 
under  section  1313(b),  it  is  essential  for  the 
applicant  to  show  use  in  manufacture  or 
production  by  giving  a  thorough  description 
of  the  manufacturing  process.  This 
description  should  include  the  name  and 
exact  condition  of  the  merchandise  listed  in 
the  Parallel  Columns,  a  complete  explanation 
of  the  processes  to  which  it  is  subjected  in 
this  country,  the  effect  of  such  processes,  the 
name  and  exact  description  of  the  finished 
article,  and  the  use  for  which  the  finished 
article  is  intended.  When  applicable,  give 
equations  of  the  chemical  reactions.  The 
attachment  of  a  flow  chart  in  addition  to  the 
description  showing  the  manufacturing 
process  is  an  excellent  means  of  illustrating 
whether  or  not  a  "new  and  different  article" 
has  been  formed.  Flow  charts  can  clearly 
illustrate  if  and  at  what  p>oint  during  the 
manufacturing  process  by-products  and 
wastes  are  generated.) 

(This  section  should  contain  a  description 
of  the  process  by  which  each  item  of 
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merchandise  listed  in  the  parallel  columns 
above  is  used  to  make  or  produce  every 
article  that  is  to  be  exported.) 

By-Products 

1.  Relative  Values 

(Some  processes  result  in  the  separation  of 
the  merchandise  used  in  the  same  operation 
into  two  or  more  products.  List  all  of  the 
products.  State  thiat  you  will  record  the 
market  value  of  each  product  or  by-product 
at  the  time  it  is  first  separated  in  the 
manufacturing  process.  If  this  section  is  not 
applicable  to  you,  then  state  so.] 

(Drawback  law  mandates  the  assignment  of 
relative  values  when  two  or  more  products 
necessarily  are  produced  concurrently  in  the 
same  operation.  For  instance,  the  refining  of 
flaxseed  necessarily  produces  linseed  oil  and 
linseed  husks  (animal  feed),  and  drawback 
must  be  distributed  to  each  product  in 
accordance  with  its  relative  value.  However, 
the^foluntary  election  of  a  steel  fabricator,  for 
instance,  to  use  part  of  a  lot  of  imported  steel 
to  produce  automobile  doors  and  pari  of  the 
lot  to  produce  automobile  fenders  does  not 
call  for  relative  value  distribution.) 

(The  relative  value  of  a  product  is  its  value 
divided  by  the  total  value  of  all  products, 
whether  or  not  exported.  For  example,  TOO 
gallons  of  drawback  merchandise  are  used  to 
produce  100  gallons  of  products,  including 
60  gallons  of  product  A,  20  gallons  of 
product  B,  and  20  gallons  of  product  C  At 
the  time  of  separation,  the  unit  values  of 
products  A,  B,  and  C  are  S5,  SlO,  and  S50 
respectively.  The  relative  value  of  product  A 
is  $300  divided  by  $1500  or  '/S.  The  relative 
value  of  B  is  Vis  and  of  product  C  is  %, 
calculated  in  the  same  manner.  This  means 
that  Vs  of  the  drawback  product  payments 
will  be  distributed  to  product  A,  Vu  to 
product  B,  and  %  to  product  C.) 

(Drawback  is  allowable  on  exports  of  by- 
products, but  is  not  allowable  on  exports  of 
valuable  waste.  In  making  this  distinction 
between  by-product  or  valuable  waste,  the 
applicant  should  address  the  following 
significant  elements:  (1)  The  nature  of  the 
material  of  which  the  residue  is  composed; 
(2)  the  value  of  the  residue  as  compared  to 
the  value  of  the  principal  manufactured 
product  and  the  raw  material;  (3)  the  use  to 
which  it  is  put;  (4)  its  status  under  the  tariff 
laws,  if  imported;  (5)  whether  it  is  a 
conunodity  recognized  in  commerce;  (6) 
whether  it  must  be  subjected  to  some  process 
to  make  it  saleable.) 

2.  Producibility 

(Some  processes  result  in  the  sepmration  of 
fixed  proportions  of  each  product,  while 
other  processes  afford  the  opportunity  to 
increase  or  decrease  the  proportion  of  each 
product.  An  example  of  the  latter  is 
f)etroleum  refining,  where  the  refiner  has  the 
option  to  increase  or  decrease  the  production 
of  one  or  more  products  relative  to  the  others. 
State  under  this  heading  whether  you  can  or 
cannot  vary  the  proportionate  quantity  of 
each  product.) 

(The  BY-PRODUCT  section  consists  of  two 
sub-sections:  Relative  Values  and 
Producibility.  If  no  by-products  result  fit)m 
your  operation  state  "Not  Applicable"  for  the 
entire  section.  If  by-products  do  result  bom 


your  operation  Relative  Values  will  always 
apply.  However,  Producibility  may  or  may 
not  apply.  If  Producibility  does  not  apply  to 
your  by-product  operation  state  "Not 
Applicable"  for  this  sub-section.) 

Waste 

(Many  processes  result  in  residue  materials 
which,  for  drawback  purposes,  are  treated  as 
wastes.  Describe  any  residue  materials  which 
you  believe  should  be  so  treated.  If  no  waste 
results,  include  a  positive  statement  to  that 
effect  under  this  heading.)  (If  waste  occurs, 
state:  (1)  Whether  or  not  it  is  recovered,  (2) 
whether  or  not  it  is  valueless,  aad  (3)  what 
you  do  with  it.  This  information  is  required 
whether  claims  are  made  on  a  "used  in"  or 
"appearing  in"  basis  and  regardless  of  the 
amount  of  waste  incurred.) 

(Irrecoverable  wastes  are  those  consisting 
of  materials  which  are  lost  in  the  process. 
Valueless  wastes  are  those  which  may  be 
recovered  but  have  no  value.  These 
irrecoverable  and  valueless  wastes  do  not 
reduce  the  drawback  claim  provided  the 
claim  is  based  on  the  quantity  of  imported 
material  used  in  manufacturing.  If  the  claim 
is  based  upon  the  quantity  of  impwrted 
merchandise  appearing  in  the  exptorted 
article,  irrecoverable  and  valueless  waste  will 
cause  a  reduction  in  the  amount  of 
drawback.) 

(Valuable  wastes  are  those  recovered 
wastes  which  have  a  value  either  for  sale  or 
for  use  in  a  different  manufacturing  process. 
However,  it  should  be  noted  that  this 
standard  applies  to  the  entire  industry  and  is 
not  a  selection  on  your  part.  An  option  by 
you  not  to  choose  to  sell  or  use  the  waste  in 
some  different  operation  does  not  make  it 
valueless  if  another  manufacturer  can  use  the 
waste.  State  what  you  do  with  the  waste.  If 
you  have  to  pay  someone  to  get  rid  of  it,  or 
if  you  have  buyers  for  the  waste,  you  must 
state  so  in  your  application  regardless  of 
what  "Basis"  you  are  using.) 

(If  you  recover  valuable  waste  and  if  you 
choose  to  claim  on  the  basis  of  the  quantity 
of  imported  or  substituted  merchandise  used 
in  producing  the  exported  articles  (less 
valuable  waste),  state  that  you  will  keep 
records  to  establish  the  quantity  and  value  of 
the  waste  recovered.  See  "Basis  of  Claim  for 
Drawtiack"  section  below.) 

Stock  in  Process 

(Some  processes  result  in  another  typ)e  of 
residual  material,  namely,  stock  in  process, 
which  affects  the  allowance  of  drawback. 
Stock  in  process  necessarily  reduces  the 
quantity  of  imported  material  used  in 
manufacture  in  a  current  lot  or  period,  in  that 
the  amount  manufactured  in  any  given  batch 
does  not  include  the  recycled  merchandise 
going  into  the  next  batch.  Therefore  the 
amount  of  imported  merchandise  used  in 
manufacture  of  exported  articles  is 
decreased.) 

(If  stock  in  process  occurs,  the  application 
must  include  a  statement  that  merchandise  is 
considered  to  be  used  in  manufacture  at  the 
time  it  was  originally  processed  so  that  the 
stock  in  process  will  not  be  included  twice 
in  the  computation  of  the  merchandise  used 
to  manufacture  the  finished  articles  on  which 
drawback  is  claimed.) 


Tradeoff 

(If  an  applicant  proposes  to  use  tradeoff  (19 
CFR  191.11),  the  applicant  should  so  state 
and  the  applicant  should  describe  the 
contractual  arrangement  between  the 
applicant  and  its  partner  for  tradeoff.  The 
person  claiming  drawtiack  under  the  tradeoff 
provision  has  the  burden  of  establishing 
compliance  with  the  law  and  regulations.  In 
this  regard,  the  terms  of  a  written  contract  are 
always  easier  to  establish  than  those  of  an 
oral  contract.) 

Loss  or  Gain  (Separate  and  Distinct  From 
WASTE) 

(Some  manufacturing  processes  result  in 
an  intangible  loss  or  gain  of  the  net  weight 
or  measurement  of  the  merchandise  used. 
This  loss  or  gain  is  caused  by  atmospheric 
conditions,  chemical  reactions,  or  other 
factors.  State  the  approximate  usual 
percentage  or  quantity  of  such  loss  or  gain. 
Note  that  percentage  values  will  be 
considered  to  be  measured  "by  weight" 
unless  otherwise  specified.  Loss  or  gain  does 
not  occur  during  all  manufacturing 
processes.  If  loss  or  gain  does  not  apply  to 
your  manufacturing  process,  state  "Not 
Applicable") 

Procedures  and  Records  Maintained 

We  will  maintain  records  to  establish: 

1.  The  identity  and  sp>ecifications  of  the 
merchandise  we  designate; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise '  we  used  to  produce  the 
exported  articles. 

3.  That,  within  3  years  after  receiving  it  at 
our  factory,  we  used  the  designated 
merchandise  to  produce  articles.  During  the 
same  3-year  period,  we  produced  *  the 
exported  articles. 

We  realize  that  to  obtain  drawback  the 
claimant  must  establish  that  the  completed 
articles  were  exported  within  5  years  after 
the  importation  of  the  impwrted  merchandise 

lOur  records  establishing  our  compliance 
with  these  requirements  will  be  available  for 
audit  by  Customs  during  business  hours.  We 
understand  that  drawback  is  not  piayable 
without  proof  of  compliance. 

Inventory  Procedures 

(Describe  your  inventory  records  and  state 
how  those  records  will  meet  the  drawback 
recordkeeping  requirements  set  forth  in  19 
U.S.C.  1313(b)  and  part  191  of  the  Customs 
Regulations  as  discussed  under  the  headmg 
PROCEDURES  AND  RECORDS 
MAINTAINED  To  msure  compliance  the 
following  areas  should  be  included  in  your 
discussion:) 

RECEIPT  AND  STORAGE  OF  DESIGNATED 

MERCHANDISE 
RECORDS  OF  USE  OF  DESIGNATED 

MERCHANDISE 
BILLS  OF  MATERIALS 
MANUFACTURING  RECORDS 
WASTE  RECORDS 


'  If  ciaimii  are  to  be  made  on  ar  appearing  in" 
basis,  the  remainder  of  this  sentence  should  raad 
"appearing  in  the  exported  articles  we  produce."); 

'  [The  date  of  production  is  the  date  an  anicle  is 
completed.) 
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RECORDS  OF  USE  OF  DUTY-PAID,  DUTY- 
FREE OR  DOMESTIC  MERCHANDISE  OF 
THE  RKJUIRED  SAME  KIND  AND 
QUALITY  WITHIN  3  YEARS  AFTER  THE 
RECEIPT  OF  THE  DESIGNATED 
MERCHANDISE 

FINISHED  STOCK  STORAGE  RECORDS 

SHIPPING  RECORDS 

(Proof  of  time  frames  may  be  specific  or 
inclusive,  e.g.  within  120  days,  but  specific 
proof  is  preferable.  Separate  storage  and 
identiBcation  of  each  article  or  lot  of 
merchandise  usually  will  permit  specific 
proof  of  exact  dates.  Proof  of  inclusive  dates 
of  use,  production  or  export  may  be 
acceptable,  but  in  such  cases  it  is  well  to 
describe  very  specifically  the  data  you  intend 
to  use  to  establish  each  legal  requirement, 
thereby  avoiding  misunderstandings  at  the 
time  of  audit.) 

(If  you  do  not  describe  the  inventory 
records  that  you  will  use.  a  statement  that  the 
legal  requirements  will  be  met  by  your 
inventory  procedures  is  acceptable.  However, 
it  should  be  noted  that  without  a  detailed 
description  of  the  inventory  procedures  set 
forth  in  the  application  a  judgement  as  to  the 
adequacy  of  such  a  statement  cannot  be  made 
until  a  drawback  claim  is  verified.  Approval 
of  this  application  for  a  sp>ecific 
manufacturing  drawback  ruling  merely 
constitutes  approval  of  the  ruling  application 
as  submitted;  it  does  not  constitute  approval 
of  the  applicant's  record  keeping  procedures 
if.  for  example,  those  procedures  are  merely 
described  as  meeting  the  legal  requirements, 
without  specifically  stating  how  the 
requirements  will  be  met.  Failure  to  describe 
how  the  specific  records  will  show  receipt, 
use  and  export  may  be  a  ground  to  deny  use 
of  the  accelerated  payment  procedure  until 
completion  of  a  satisfactory  audit.  Drawback 
is  not  payable  without  proof  of  compliance.] 

Basis  of  Claim  for  Drawback 

(There  are  three  different  bases  that  may  be 
used  to  claim  drawback:  (1)  Used  in;  (2) 
Appearing  In;  and  (3)  Used  Less  Valuable 
Waste.) 

(The  "Used  In"  basis  may  be  employed 
only  if  there  is  either  no  waste  or  valueless 
or  unrecovered  waste  in  the  operation 
Irrecoverable  or  valueless  waste  does  not 
reduce  the  amount  of  drawback  when  claims 
are  based  on  the  "Used  In"  basis.  Drawback 
is  payable  in  the  amount  of  99  percent  of  the 
duty  p>aid  on  the  quantity  of  imp>orted 
material  designated  as  the  basis  for  the 
allowance  of  drawback  on  the  exported 
articles.  The  designated  quantity  may  not 
exceed  the  quantity  of  material  actually  used 
in  the  manufacture  of  the  exported  articles.) 

(For  example,  if  100  pounds  of  material, 
valued  at  $1.00  per  pwund,  were  used  in 
manufacture  resulting  in  10  pounds  of 
irrecoverable  or  valueless  waste,  the  10 
pounds  of  irrecoverable  or  valueless  waste 
would  not  reduce  the  drawback.  In  this  case 
drawback  would  be  payable  on  99%  of  the 
duty  paid  on  the  100  pounds  of  designated 
material  used  to  produce  the  exported 
articles.) 

(The  "Appearing  In"  basis  may  be  used 
regardless  of  whether  there  is  waste.  If  the 
"Appearing  In"  basis  is  used,  the  claimant 
does  not  need  to  keep  records  of  waste  and 


its  value.  However,  the  manufacturer  must 
establish  the  identity  and  quantity  of  the 
merchandise  appearing  in  the  exported 
product  and  provide  this  information.  Waste 
reduces  the  amount  of  drawback  when 
claims  are  made  on  the  "Appearing  In"  basis. 
Drawback  is  payable  on  99  percent  of  the 
duty  paid  on  the  quantity  of  material 
designated,  which  may  not  exceed  the 
quantity  of  eligible  material  that  appiears  in 
the  exp>orted  articles.  "Appearing  In"  may 
not  be  used  if  by-products  are  involved 
unless  the  applicant  agrees  to  value  all 
products  identically.) 

(Based  on  the  previous  example,  drawback 
would  be  payable  on  the  90  pounds  of 
merchandise  which  actually  went  into  the 
expKJrted  product  (apptearing  in)  rather  than 
the  100  pounds  used  in  as  set  forth 
previously.) 

(The  "Used  Less  Valuable  Waste"  basis 
may  be  employed  when  the  manufacturer 
recovers  valuable  waste,  and  keeps  records  of 
the  quantity  and  value  of  waste  from  each  lot 
of  merchandise  The  value  of  the  waste 
reduces  the  amount  of  drawback  when 
claims  are  based  on  the  "Used  Less  Valuable 
Waste"  basis.  When  valuable  waste  is 
incurred,  the  drawback  allowance  on  the 
exported  article  may  be  based  on  the  duty 
paid  on  the  quantity  of  merchandise  used  in 
the  manufacture,  reduced  by  the  quantity  of 
such  merchandise  which  the  value  of  the 
waste  will  replace.  Thus  in  this  case, 
drawback  is  claimed  on  the  quantity  of 
eligible  materia!  actually  used  to  produce  the 
exported  product,  less  the  amount  of  such 
material  which  the  value  of  the  waste  would 
replace.  Note  section  191.25(c)  of  the 
Customs  Regulations.) 

(Based  on  the  previous  examples,  if  the  10 
pounds  of  waste  had  a  value  of  $.50  per 
fwund,  then  the  10  pounds  of  waste,  having 
a  total  value  of  $5,00,  would  be  equivalent 
in  value  to  5  pounds  of  the  designated 
material  Thus  the  value  of  the  waste  would 
replace  5  pwunds  of  the  merchandise  used, 
and  drawback  is  payable  on  99  percent  of  the 
duty  paid  on  the  95  p>ounds  of  imported 
material  designated  as  the  basis  for  the 
allowance  of  drawback  on  the  exported 
article  rather  than  on  the  100  p>ounds  "Used 
In"  or  the  90  pounds  "App)earing  In"  as  set 
forth  in  the  above  examples.) 

(Two  methods  exist  for  the  manufacturer  to 
show  the  quantity  of  material  used  or 
appearing  in  the  exported  article:  (1) 
Schedule  or  (2)  Abstract.) 

(A  "schedule"  shows  the  quantity  of 
material  used  in  producing  each  unit  of 
product.  The  schedule  method  is  usually 
employed  when  a  standard  line  of 
merchandise  is  being  produced  according  to 
fixed  formulas.  Some  schedules  will  show 
the  quantity  of  merchandise  used  to 
manufacture  or  produce  each  article  and 
others  will  show  the  quantity  appearing  in 
each  finished  article.  Schedules  may  be 
prepared  to  show  the  quantity  of 
merchandise  either  on  the  basis  of 
percentages  or  by  actual  weights  and 
measurements.  A  schedule  determines  the 
amount  that  will  be  needed  to  produce  a  unit 
of  product  before  the  material  is  actually 
used  in  production;) 

(An  "abstract"  is  the  summary  of  the 
records  (which  may  be  set  forth  on  Customs 


Form  331)  which  shows  the  total  quantity 
used  in  producing  all  products  during  the 
period  covered  by  the  abstract.  The  abstract 
looks  at  a  duration  of  time,  for  instance  3 
months,  in  which  the  quantity  of  material  has 
been  used.  An  abstract  looks  back  on  how 
much  material  was  actually  used  after  a 
production  period  has  been  completed.) 

(An  applicant  who  fails  to  indicate  the 
"schedule"  choice  must  base  his  claims  on 
the  "abstract"  method.  State  which  Basis  and 
Method  you  will  use.  An  example  of  Used  In 
by  Schedule  follows:] 

We  shall  claim  drawback  on  the  quantity 
of  (si>ecify  material)  used  in  manufacturing 
(expxjrted  article)  according  to  the  schedule 
set  forth  below. 

(Section  191.8(0  of  the  Customs 
Regulations  requires  submission  of  the 
schedule  with  the  application  for  a  sf)ecific 
manufacturing  drawback  ruling.  An 
applicant  who  desires  to  file  supplemental 
schedules  with  the  drawback  office  whenever 
there  is  a  change  in  the  quantity  or  material 
used  should  state:) 

We  request  p)ermission  to  file  supplemental 
schedules  with  the  drawback  office  covering 
changes  in  the  quantities  of  material  used  to 
produce  the  exported  articles,  or  different 
styles  or  capacities  of  containers  of  such 
exported  merchandise. 

(Except  as  noted  above  in  the  explanation 
of  the  "Appearing  In"  basis,  neither  the 
"Appearing  In"  basis  nor  the  "schedule" 
method  for  claiming  drawback  may  be  used 
where  the  relative  value  pirocedure  is 
required.) 

Procedures  Under  Section  1313(a)  Imported 
Merchandise  or  Drawback  Products  Used 
Under  1313(a) 

(List  the  imf)orted  merchandise  or 
drawback  products) 

Exported  Articles  on  Which  Drawback  Will 
be  Claimed 

(Name  each  article  to  be  expxirted.  When 
the  identity  of  the  product  is  not  clearly 
evident  by  its  name  state  what  the  product 
is,  e.g..  a  herbicide.  There  must  be  a  match 
between  each  article  described  under  the 
PROCESS  OF  MANUFACTURE  AND 
PRODUCTION  section  below  and  each  article 
listed  here.) 

(If  the  merchandise  used  under  section 
1313(a)  is  not  also  used  under  section 
1313(b).  the  sections  entitled  PROCESS  OF 
MANUFACTURE  OR  PRODUCTION,  BY- 
PRODUCTS, LOSS  OR  GAIN,  and  STOCK  IN 
PROCESS  should  be  included  here  to  cover 
merchandise  used  under  section  1313(a). 
However,  if  the  merchandise  used  under 
section  1313(a)  is  also  used  under  section 
1313(b)  these  sections  need  not  be  re{)eated 
unless  they  differ  in  some  way  from  the 
section  1313(b)  descriptions.) 

Procedures  and  Records  Maintained 

We  will  maintain  records  to  establish: 
1 .  That  the  expwrted  articles  on  which 
drawback  is  claimed  were  produced  with  the 
use  of  the  impxirted  merchandise,  and 
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2.  The  quantity  of  impwrted  merchandise  ^ 
we  used  in  producing  the  exf)orted  articles. 

We  realize  that  to  obtain  drawback  the 
claimant  must  establish  that  the  completed 
articles  were  exported  within  5  years  after 
importation  of  the  imported  merchandise. 


19 


application  binding  on 


_,  makes  this 


Inventory  Procedures 

(This  section  must  be  completed  separately 
from  that  set  forth  under  the  section  1313(b) 
portion  of  your  application.  The  legal 
requirements  under  section  1313(a)  differ 
from  those  under  section  1313(b).) 

(Describe  your  inventory  procedures  and 
state  how  you  will  identify  the  imported 
merchandise  from  the  time  it  is  received  at 
your  factory  until  it  is  incorporated  in  the 
articles  to  be  exported.  Also  describe  how 
you  will  identify  the  finished  articles  from 
the  time  of  manufacture  until  shipment.) 

Basis  of  Claim  for  Drawback 

(See  section  with  this  title  for  procedures 
under  section  1313(b).  Either  repeat  the  same 
basis  of  claim  or  use  a  different  basis  of 
claim,  as  described  above,  sfjecifically  for 
drawback  claimed  under  section  1313(a).) 

Agreements 

The  Applicant  specifically  agrees  that  it 
will: 

1 .  Operate  in  full  conformance  with  the 
terras  of  this  application  for  a  specific 
manufacturing  drawback  ruling  when 
claiming  drawback: 

2.  0{>en  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
application; 

4.  Keep  this  application  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  or 
factories,  the  corporate  name,  corporate 
officers,  or  the  corporate  organization  by 
succession  or  reincorporation; 

5.  Keep  this  application  current  by 
reporting  promptly  to  the  Headquarters,  U.S. 
Customs  Service  all  other  changes  affecting 
information  contained  in  this  application; 

6.  Keep  a  copy  of  this  application  and  the 
letter  of  approval  by  Customs  Headquarters 
on  file  for  ready  reference  by  employees  and 
require  all  officials  and  employees  concerned 
to  familiarize  themselves  with  the  provisions 
of  this  application  and  that  letter  of  approval; 
and 

7.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313(a)  &  (b).  part  191  of  the  Customs 
Regulations  and  this  application  and  letter  of 
approval. 

Declaration  of  Official 

I  declare  that  I  have  read  this  application 
for  a  spiecific  manufacturing  drawback  ruling; 
that  I  know  the  averments  and  agreements 
contained  herein  are  true  and  correct:  and 
that  my  signature  on  this day  of 


(Name  of  Applicant  Corporation,  Partnership. 

or  Sole  Proprietorship) 

By« 


(Signature  and  Title) 


(Print  Name) 

Format  for  1313(b)  Application  Company 
Letterhead  (Optional) 

U.S.  Customs  Service. 

Entry  and  Carrier  Rulings  Branch.  130J 

Constitution  Avenue.  N.W..  Washington, 

D.C.  20229 

Dear  Sir:  We,  (Applicant's  Name),  a  (State, 
e.g.  Delaware)  corporation  (or  other  described 
entity)  submit  this  application  for  a  specific 
manufacturing  drawback  ruling  that  our 
manufacturing  ojjerations  qualify  for 
drawback  under  title  19,  United  States  Code, 
section  1313(b).  and  part  191  of  the  Customs 
Regulations.  We  request  that  the  Customs 
Service  authorize  drawback  on  the  basis  of 
this  application. 

Name  and  Address  and  IRS  Number  of 
Applicant 

(Section  191.8(a)  of  the  Customs 
Regulations  provides  that  each  manufacturer 
or  producer  of  articles  intended  for 
exportation  with  the  benefit  of  drawback 
shall  apply  for  a  specific  manufacturing 
drawback  ruling,  unless  operating  under  a 
general  manufacturing  drawback  ruling 
under  §191.7  of  the  Customs  Regulations. 
Customs  will  not  approve  an  application 
which  shows  an  unincorpwrated  division  or 
company  as  the  applicant  (see  §191. 8(a)).) 

Location  of  Factory 

(Give  the  address  of  the  factory(ies)  where 
the  process  of  manufacture  or  production 
will  take  place.  If  the  factory  is  a  different 
legal  entity  from  the  applicant,  so  state  and 
indicate  if  operating  under  an  Agent's  general 
manufacturing  drawback  ruling.) 

Corporate  Officers 

(List  officers  and  other  persons  legally 
authorized  to  bind  the  corporation  who  will 
sign  drawback  documents.  Section  191.6  of 
the  Customs  Regulations  permits  only  the 
president,  vice-president,  secretary,  treasurer, 
or  any  other  individual  legally  authorized  to 
bind  the  corporation  to  sign  for  a  corporation. 
In  addition,  a  pjerson  within  a  business  entity 
with  a  Customs  power  of  attorney  for  the 
company  may  sign.  A  Customs  power  of 
attorney  may  also  be  given  'o  a  licensed 


'  If  claims  are  to  be  made  on  an  ■■,\ppearing  In" 
basis,  the  remainder  of  the  sentence  should  read 
"appearing  in  the  exported  articles  we  produce." 


'^Section  191.6(a)  of  the  Customs  Regulations 
requires  that  applications  for  specific 
manufacturing  drawback  rulings  be  signed  by  the 
owner  of  a  sole  proprietorship,  a  partner  in  a 
partnership,  or  the  president,  vice  president, 
secretary,  treasurer  or  other  individual  legally 
authorized  to  bind  the  corporation.  !n  addition,  any 
employee  of  a  business  entitv  with  a  customs  power 
of  attorney  filed  with  theCustoms  port  for  the 
drawback  office  which  will  liquidate  your 
drawback  claims  may  sign  such  an  application,  as 
may  a  licensed  Customs  broker  with  a  Customs 
power  of  attorney.  You  shoulc  stale  in  which 
Customs  port  your  Customs  poweHsl  of  attornev  is/ 
are  filed. 


Customs  broker  This  heading  should  be 
changed  to  NAMES  OF  PARTNERS  or 
PROPRIETOR  in  the  case  of  a  partnership  or 
sole  proprietorship,  respectively.) 

Customs  Office  Where  Drawback  Claims  Will 
be  Filed 

(The  8  offices  where  drawback  claims  can 
be  filed  are  located  at: 
Boston.  MA; 
New  York.  NY; 
Miami.  FL; 
New  Orleans.  LA: 
Houston,  TX; 
Long  Beach.  CA; 
Chicago,  IL. 
San  Francisco,  CA) 

(An  original  application  and  two  copies 
must  be  filed.  If  the  applicant  intends  to  file 
drawback  claims  at  more  than  one  drawback 
office,  two  additional  copies  of  the 
application  must  be  furnished  for  each 
additional  office  indicated.) 

General  Statement 

(The  following  questions  must  b>e 
answered: 

1  Who  will  be  the  importer  of  the 
designated  merchandise? 

(If  the  applicant  will  not  always  be  the 
importer  of  the  designated  merchandise,  does 
the  applicant  understand  its  obligations  to 
obtain  the  appropriate  certificates  of  delivery 
(19CFR  191.10),  certificates  of  manufacture' 
and  delivery  (19  CFR  191.24),  or  both'') 

2  Will  an  agent  be  used  to  process  the 
designated  or  the  substituted  merchandise 
info  articles? 

(If  an  agent  is  to  be  used,  the  applicant 
must  state  it  will  comply  with  T.D.'s 
55027(2).  55207(1),  and'that  its  agent  will 
submit  a  letter  of  notification  of  intent  to 
operate  under  the  general  manufacturing 
drawback  ruling  for  agents  (see  §  191.7  and 
Appendix  A),  or  an  application  for  a  sp>ecific 
manufacturing  drawback  ruling  (see  §191  8 
and  this  app)endix  B).) 

3.  Will  the  applicant  be  the  exporter? 

(If  the  applicant  will  not  be  the  exporter  in 
every  case  but  will  be  the  claimant,  the 
manufacturer  must  state  that  it  will  reserve 
the  right  to  claim  drawback  with  the 
knowledge  and  written  consent  of  the 
exporter  (19  CFR  191  82).) 

(Since  the  permission  to  grant  use  of  the 
accelerated  payment  procedure  rests  with  the 
Drawback  office  with  which  claims  will  be 
filed,  do  not  include  any  reference  to  that 
procedure  in  this  application.) 

(Parallel  Columns— "Same  Kind 
AND  Quality") 


IMPORTED  MER- 
CHANDISE OR 
DRAWBACK 
PRODUCTS  2  TO 
BE  DESIGNATED 
AS  THE  BASIS 
FOR  DRAWBACK 
ON  THE  EX- 
PORTED PROD- 
UCTS 


DUTY-PAID,  DUTY- 
FREE OR  DOMES- 
TIC MERCHAN- 
DISE OF  THE 
SAME  KIND  AND 
QUALITY  AS  THAT 
DESIGNATED 
WHICH  WILL  BE 
USED  IN  THE 
PRODUCTION  OF 
THE  EXPORTED 
PRODUCTS 
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(Parallel  Columns— "Same  Kind 
AND  Quality") — Continued 


1. 

1. 

2. 

2. 

3. 

3. 

'Drawback  products  a/e  those  produced  In 
the  United  States  in  accordance  wrth  the 
drawback  law  and  regutatkxis.  Such  products 
have  "dual  status"  under  sectKxi  1313(b). 
They  may  be  designated  as  the  basis  tor 
drawback  and  also  may  be  deemed  to  be  do- 
mestic mercharxlise. 

(Following  the  items  listed  in  the  parallel 
columns,  a  statement  will  be  made,  by  the 
applicant,  that  affirms  the  "same  kind  and 
quality"  of  the  merchandise.  This  statement 
should  be  included  in  the  application  exactly 
as  it  is  stated  below  ) 

The  imported  merchandise  which  we  will 
designate  on  our  claims  will  be  so  similar  in 
quality  to  the  merchandise  used  in  producing 
the  exported  articles  on  which  we  claim 
drawback  that  the  merchandise  used  would. 
if  imported,  be  subject  to  the  same  rate  of 
duty  as  the  imported  designated 
merchandise. 

Fluctuations  in  the  market  value  resulting 
from  factors  other  than  quality  will  not  affect 
the  drawback. 

(In  order  to  successfully  claim  drawback  it 
is  necessary  to  prove  that  the  duty-paid, 
duty-free  or  domestic  merchandise  which  is 
to  be  substituted  for  the  imjwrted 
merchandise  is  the  "fame  kind  and  quality". 
"Same  kind  and  quality"  does  net 
necessarily  mean  that  the  merchandise  is 
identical.  It  does  mean  that  the  merchandise 
is  of  the  same  nature  or  character  ("same 
kind")  and  that  the  merchandise  to  be 
substituted  is  interchangeable  with  the 
imported  merchandise  with  little  or  no 
change  in  the  manufacturing  process  to 
produce  the  same  exported  article  ( 'same 
quality").  In  order  to  enable  Customs  to  rule 
on  "same  kind  and  quality",  the  application 
must  include  a  detailed  description  of  the 
designated  imported  merchandise  and  of  the 
substituted  duty-paid,  duty-free  or  domestic 
merchandise  to  be  used  to  produce  the 
exftorted  articles.) 

(It  is  essential  that  all  the  characteristics 
which  determine  the  quality  of  the 
merchandise  are  provided  in  the  application 
in  order  to  substantiate  that  the  merchandise 
meets  the  "same  kind  and  quality"  statutory 
requirement.  These  characteristics  should 
dearly  distinguish  merchandise  of  different 
qualities.  For  example,  USDA  standards: 
FDA  standards;  industry  standards,  e.g., 
ASTM,  concentration;  specific  gravity; 
purity;  luster;  melting  point,  boiling  point; 
odor,  color;  grade;  type;  hardness;  brittleness; 
etc.  Note  that  these  are  only  a  few  examples 
of  characteristics  and  that  each  kind  of 
merchandise  has  its  own  set  of  specifications 
that  characterizes  its  quality.  If  specifications 
are  given  with  a  minimum  value,  be  sure  to 
include  a  maximum  value.  The  converse  is 
also  true.  Often  characteristics  are  given  to 
Customs  on  attached  specification  sheets 
These  specifications  should  not  include 
Material  Safety  Data  sheets  or  other 
descriptions  of  the  merchandise  that  do  nut 
contribute  to  the  "same  kind  and  quality" 
determination.  When  the  merchandise  is  a 


chemical,  state  the  chemical's  generic  name 
as  well  as  its  trade  name  plus  any  generally 
recognized  identifying  number,  e.g.  CAS 
number;  Color  Index  Number,  etc.) 

(In  order  to  expedite  the  specific 
manufacturing  drawback  ruling  review 
process,  it  will  be  helpful  if  you  provide 
copies  of  technical  standards/specifications 
(particularly  industry  standards  such  as 
ASTM  standards)  referred  to  in  your 
application.) 

(The  descriptions  of  the  "same  kind  and 
quality"  merchandise  should  be  formatted  in 
the  parallel  columns.  The  left-hand  column 
will  consist  of  the  name  and  specifications  of 
the  designated  imported  merchandise  under 
the  heading  set  forth  above.  The  right-hand 
column  will  consist  of  the  name  and 
specifications  for  the  duty-paid,  duty-free  or 
domestic  merchandise  under  the  heading  set 
forth  above.) 

Exported  Articles  on  Which  Drawback  Will 
be  Claimed 

(Name  each  article  to  be  exported.  When 
the  identity  of  the  product  is  not  clearly 
evident  by  its  name  state  what  the  product 
is,  eg.,  a  herbicide.  There  must  be  a  match 
between  each  article  described  under  the 
PROCESS  OF  MANUFACTURE  AND 
PRODUCTION  section  below  and  each  article 
listed  here.) 

Process  of  Manufacture  or  Production 

(Drawback  under  section  1313(b)  is  not 
allowable  except  where  a  manufacture  or 
production  exists.  A  manufacture  or 
production  exists  when  a  "new  and  different 
article  emerges  having  a  distinctive  name, 
character,  or  use",  or  when  an  article  is  made 
fit  for  a  particular  use  (see  19  CFR  191. 2(p); 
see  also  Anheuser-Busch  Brewing  Assoc,  v. 
United  States.  207  U.S.  556  (1907);  United 
States  v  International  Paint  Co..  35  CCPA  87 
(19481.  Pt  all.  In  order  to  obtain  drawback 
under  section  1313(b).  it  is  essential  for  the 
applicant  to  show  use  in  manufacture  or 
production  by  giving  a  thorough  description 
of  the  manufacturing  process.  This 
description  should  include  the  name  and 
exact  condition  of  the  merchandise  listed  in 
the  Parallel  Q)lumns,  a  complete  explanation 
of  the  protes.ses  to  which  it  is  subjected  in 
this  countr>-.  the  effect  of  such  processes,  the 
name  and  exact  description  of  the  finished 
article,  and  the  use  for  which  the  finished 
article  is  mtended.  When  applicable,  give 
equations  of  the  chemical  reactions.  The 
attachment  of  a  flow  chart  in  addition  to  the 
description  showing  the  manufocturing 
prxxess  is  an  excellent  means  of  illustrating 
whether  or  not  a  "new  and  different  article" 
has  been  formed.  Flow  charts  can  clearly 
illustrate  if  and  at  what  point  during  the 
manufacturing  process  by-products  and 
wastes  are  generated.) 

(This  section  should  contain  a  description 
of  the  process  by  which  each  item  of 
merchandise  listed  in  the  parallel  columns 
above  is  used  to  make  or  produce  every 
article  that  is  to  be  exported.) 

By-Products 

1.  Relative  Values 

(Some  processes  result  in  the  separation  of 
the  merchandise  used  in  the  same  opteration 


into  two  or  more  products.  List  all  of  the 
products.  State  that  you  will  record  the 
market  value  of  each  product  or  by-product 
at  the  time  it  is  first  separated  in  the 
manufacturing  process.  If  this  section  is  not 
applicable  to  you,  then  state  so.) 

(Drawback  law  mandates  the  assignment  of 
relative  values  when  two  or  more  products 
necessarily  are  produced  concurrently  in  the 
same  operation.  For  instance,  the  refining  of 
flaxseed  necessarily  produces  linseed  oil  and 
linseed  husks  (animal  feed],  and  drawback 
must  be  distributed  to  each  product  in 
accordance  with  its  relative  value.  However, 
the  voluntary  ele<;tion  of  a  steel  fabricator,  for 
instance,  to  use  part  of  a  lot  of  imported  steel 
to  produce  automobile  doors  and  part  of  the 
lot  to  produce  automobile  fenders  does  not 
call  for  relative  value  distribution,) 

(The  relative  value  of  a  product  is  its  value 
divided  by  the  total  value  of  all  products, 
whether  or  not  exported.  For  example,  100 
gallons  of  drawback  merchandise  are  used  to 
produce  100  gallons  of  products,  including 
60  gallons  of  product  A,  20  gallons  of 
product  B,  and  20  gallons  of  product  C.  At 
the  time  of  separation,  the  unit  values  of 
products  A,  B,  and  C  are  $5,  SlO.  and  $50 
respectively.  The  relative  value  of  product  A 
is  $300  divided  by  $1500  or  Vs.  The  relative 
value  of  B  is  Vis  and  of  product  C  is  %, 
calculated  in  the  same  manner.  This  means 
that  Vs  of  the  drawback  product  payments 
will  be  distributed  to  product  A,  Vis  to 
product  B,  and  %  to  product  C.) 

(Drawback  is  allowable  on  exports  of  by- 
products, but  is  not  allowable  on  exports  of 
valuable  waste.  In  making  this  distinction 
between  by-product  or  valuable  waste,  the 
applicant  should  address  the  following 
significant  elements:  (1)  The  nature  of  the 
material  of  which  the  residue  is  composed; 
(2)  the  value  of  the  residue  as  compared  to 
the  value  of  the  principal  manufactured 
product  and  the  raw  material;  (3)  the  use  to 
which  it  is  put;  (4)  its  status  under  the  tariff 
laws,  if  imported;  (5)  whether  it  is  a 
commodity  recognized  in  commerce;  (6) 
whether  it  must  be  subjected  to  some  process 
to  make  it  saleable.) 

2.  Producibility 

(Some  processes  result  in  the  separation  of 
fixed  proportions  of  each  product,  while 
other  processes  afford  the  opportunity  to 
increase  or  decrease  the  proportion  of  each 
product.  An  example  of  the  latter  is 
petroleum  refining,  where  the  refiner  has  the 
option  to  increase  or  decrease  the  production 
of  one  or  more  products  relative  to  the  others. 
State  under  this  heading  whether  you  can  or 
cannot  vary  the  proportionate  quantity  of 
each  prtxluct.) 

(The  BY-PRODUCT  section  consists  of  two 
sub-sections:  Relative  Values  and 
Producibility.  If  no  by-products  result  from 
your  operation  state  "Not  Applicable"  for  the 
entire  section.  If  by-products  do  result  from 
your  operation  Relative  Values  will  always 
apply.  However,  Producibility  may  or  may 
not  apply.  If  Producibility  does  not  apply  to 
your  by-product  operation  state  "Not 
Applicable"  for  this  sub-section.) 

Waste 

(Many  processes  result  in  residue  materials 
which,  for  drawback  purposes,  are  treated  as 


3138 


Federal  Register  /  Vol,  62.  No.  13  /  Tuesday,  January  21.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  13  /  Tuesday,  January  21,  1997  /  Proposed  Rules 


3137 


wastes.  Describe  any  residue  materials  which 
you  believe  should  be  so  treated.  If  no  waste 
results,  include  a  positive  statement  to  that 
effect  under  this  heading.) 

(If  waste  occurs,  state:  (1)  Whether  or  not 
it  is  recovered,  (2)  whether  or  not  it  is 
valueless,  and  (3)  what  you  do  with  it.  This 
information  is  required  whether  claims  are 
made  on  a  "used  in"  or  "appearing  in"  basis 
and  regardless  of  the  amount  of  waste 
incurred.) 

(Irrecoverable  wastes  are  those  consisting 
of  materials  which  are  lost  in  the  process. 
Valueless  wastes  are  those  which  may  be 
recovered  but  have  no  value.  These 
irrecoverable  and  valueless  wastes  do  not 
reduce  the  drawback  claim  provided  the 
claim  is  based  on  the  quantity  of  imported 
material  used  in  manufacturing.  If  the  claim 
is  based  up>on  the  quantity  of  imported 
merchandise  app>earing  in  the  exported 
article,  irrecoverable  and  valueless  waste  will 
cause  a  reduction  in  the  amount  of 
drawback.) 

(Valuable  wastes  are  those  recovered 
wastes  which  have  a  value  either  for  sale  or 
for  use  in  a  different  manufacturing  process. 
However,  it  should  be  noted  that  this 
standard  applies  to  the  entire  industry  and  is 
not  a  selection  on  your  part.  An  option  by 
you  not  to  choose  to  sell  or  use  the  waste  in 
some  different  operation  does  not  make  it 
valueless  if  another  manufacturer  can  use  the 
waste.  State  what  you  do  with  the  waste.  If 
you  have  to  pay  someone  to  get  rid  of  it,  or 
if  you  have  buyers  for  the  waste,  you  must 
state  so  in  your  application  regardless  of 
what  "Basis"  you  are  using.) 

(If  you  recover  valuable  waste  and  if  you 
choose  to  claim  on  the  basis  of  the  quantity 
of  imported  or  substituted  merchandise  used 
in  producing  the  exported  articles  less 
valuable  waste,  state  that  you  will  keep 
records  to  establish  the  quantity  and  value  of 
the  waste  recovered.  See  "Basis  of  Claim  for 
Drawback"  section  below.) 

Stock  in  Process 

(Some  processes  result  in  another  type  of 
residual  material,  namely,  stock  in  process, 
which  affects  the  allowance  of  drawback. 
Stock  in  process  necessarily  reduces  the 
quantity  of  imported  material  used  in 
manufacture  in  a  current  lot  or  period,  in  that 
the  amount  manufactured  in  any  given  batch 
does  not  include  the  recycled  merchandise 
going  into  the  next  batch.  Therefore  the 
amount  of  imptoried  merchandise  used  in 
manufecture  of  exported  articles  is 
decreased.) 

(If  stock  in  process  occurs,  the  application 
must  include  a  statement  that  merchandise  is 
considered  to  be  used  in  manufacture  at  the 
time  it  was  originally  processed  so  that  the 
stock  in  process  will  not  be  included  twice 
in  the  computation  of  the  merchandise  used 
to  manufiacture  the  finished  articles  on  which 
drawback  is  claimed.) 

Tradttoff 

(If  an  applicant  proposes  to  use  tradeoff  (19 
CFR  191.11),  the  applicant  should  so  state 
and  the  applicant  should  describe  the 
contractual  arrangement  between  the 
applicant  and  its  partner  for  tradeoff.  The 
person  claimmg  drawback  under  the  tradeoff 


provisions  has  the  burden  of  establishing 
compliance  with  the  law  and  regulations.  In 
this  regard,  the  terms  of  a  written  contract  are 
always  easier  to  establish  than  those  of  an 
oral  contract.) 

Loss  or  Gain  (Separate  and  Distinct  From 
WASTE) 

(Some  manufacturing  processes  result  in 
an  intangible  loss  or  gain  of  the  net  weight 
or  measurement  of  the  merchandise  used. 
This  loss  or  gain  is  caused  by  atmospheric 
conditions,  chemical  reactions,  or  other 
factors.  State  the  approximate  usual 
percentage  or  quantity  of  such  loss  or  gain 
Note  that  p>ercentage  values  will  be 
considered  to  be  measured  "by  weight" 
unless  otherwise  specified.  Loss  or  gain  does 
not  occur  during  all  manufacturing 
processes.  If  loss  or  gain  does  not  apply  to 
your  manufacturing  process,  state  "Not 
Applicable.") 

Procedures  and  Records  Maintained 

We  will  maintain  records  to  establish: 

1.  The  identity  and  specifications  of  the 
merchandise  we  designate; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 
merchandise  ^  we  used  to  produce  the 
exported  articles. 

3.  That,  within  3  years  after  receiving  it  at 
our  factory,  we  used  the  designated 
merchandise  to  produce  articles  During  the 
same  3-year  period,  we  produced  *  the 
exported  articles. 

We  realize  that  to  obtain  drawback  the 
claimant  must  establish  that  the  completed 
articles  were  exported  within  5  years  after 
the  importation  of  the  imported  merchandise. 

Our  records  establishing  our  compliance 
with  these  requirements  will  be  available  for 
audit  by  Customs  during  business  hours.  We 
understand  that  drawback  is  not  payable 
without  proof  of  compliance. 

Inventory  Procedures 

(Describe  your  inventory  records  and  state 
how  those  records  will  meet  the  drawback 
recordkeeping  requirements  set  forth  in  19 
U.S.C.  1313(b)  and  part  191  of  the  Customs 
Regulations  as  discussed  under  the  heading 
PROCEDURES  AND  RECORDS 
MAINTAINED.To  insure  compliance  the 
following  areas  should  be  included  in  your 
discussion:) 

RECEIPT  AND  STORAGE  OF  DESIGNATED 
MERCHANDISE 

RECORDS  OF  USE  OF  DESIGNATED 
MERCHANDISE 

BILLS  OF  MATERL\LS 

MANUFACTURING  RECORDS 

WASTE  RECORDS 

RECORDS  OF  USE  OF  DUTY-PAID.  DLTY- 
FREE  OR  DOMESTIC  MERCHANDISE  OF 
THE  REQUIRED  SAME  KIND  AND 
QUALITY  WITHIN  3  YEARS  AFTER  THE 
RECEIPT  OF  THE  DESIGNATED 
MERCHANDISE 

FINISHED  STOCK  STORAGE  RECORDS 

SHIPPING  RECORDS 


'  If  claims  are  to  be  made  on  an  "appearinji  in' 
basis,  the  remainder  of  this  sentence  should  read 
"appearing  in  the  exported  articles  we  produce." 

■•The  date  of  prodjction  is  the  date  an  article  is 
completed 


(Proof  of  time  frames  may  be  sp>ecific  or 
inclusive,  e.g.,  within  120  da>'s.  but  specific 
proof  is  preferable.  Separate  stoi^ge  and 
identification  of  each  article  or  lot  of 
merchandise  usually  will  permit  specific 
proof  of  exact  dates  Proof  of  inclusive  dates 
of  use.  production  or  export  may  be 
acceptable,  but  in  such  cases  if  is  well  to 
describe  very  sp)ecifically  the  data  you  intend 
to  use  to  establish  each  legal  requirement, 
thereby  avoiding  misunderstandings  at  the 
time  of  audit.) 

(If  you  do  not  describe  the  inventory 
records  that  you  will  use.  a  statement  that  the 
legal  requirements  will  be  met  by  your 
inventoi7  procedures  is  acceptable  However, 
it  should  be  noted  that  without  a  detailed 
description  of  the  inventor^'  procedures  set 
forth  in  the  application  a  judgement  as  to  the 
adequacy  of  such  a  statement  cannot  be  made 
until  a  drawback  claim  is  verified.  Approval 
of  this  application  for  a  sp>ecific 
manufacturing  drawback  ruling  merely 
constitutes  approval  of  the  ruling  application 
as  submitted;  it  does  not  constitute  approval 
of  the  applicant's  record  keeping  procedures 
'.f.  for  example,  those  procedures  are  merely 
described  as  meeting  the  legal  requirements, 
without  sfjecifically  stating  how  the 
requirements  will  be  met.  Failure  to  describe 
how  the  sp>ecific  records  will  show  receipt, 
use  and  export  may  be  a  ground  to  deny  use 
of  the  accelerated  pa>Tnent  procedure  until 
completion  of  a  satisfactory  audit.  Drawback 
is  not  payable  without  proof  of  compliance.) 

Basis  of  Claim  for  Drawtxick 

(There  are  three  different  t)ases  that  mav  be 
used  to  claim  drawback:  (1)  Used  in;  (2) 
Appearing  In:  and  (3)  Used  less  Valuable 
Waste.) 

(The  'Used  In"  basis  may  be  employed 
only  if  there  is  either  no  waste  or  valueless 
or  unrecovered  waste  in  the  op>eration. 
Irrecoverable  or  valueless  waste  does  not 
reduce  the  amount  of  drawback  when  claims 
are  based  on  the  "Used  In"  basis.  Drawback 
is  payable  in  the  amount  of  99  pwrcent  of  the 
duty  paid  on  the  quantity  of  imported 
material  designated  as  the  basis  for  the 
allowance  of  drawback  on  the  exported 
articles.  The  designated  quantity  may  not 
exceed  the  quantity  of  material  actually  used 
in  the  manufacture  of  the  exported  articles.) 

(For  example,  if  100  pounds  of  material, 
valued  at  $1  00  per  pound,  were  used  in 
manufacture  resulting  in  10  pounds  of 
irrecoverable  or  valueless  waste,  the  10 
pounds  of  irrecoverable  or  valueless  waste 
would  not  reduce  the  drawback.  In  this  case 
drawback  would  be  payable  on  99%  of  the 
duty  paid  on  the  100  pounds  of  designated 
material  used  to  produce  the  exported 
articles.) 

(The  "Appearing  In  "  basis  may  be  used 
regardless  of  whether  there  is  waste  If  the 
"Appearing  In'  basis  is  used,  the  claimant 
does  not  need  to  keep  records  of  waste  and 
its  value.  However,  the  manufacturer  must 
establish  the  identity  and  quantity  of  the 
merchandise  appearing  in  the  exported 
product  and  provide  this  information.  Waste 
reduces  the  amount  of  drawback  when 
claims  are  made  on  the  ".\pp>earing  In"  basis 
Drawback  is  payable  on  99  p>ercent  of  the 
duty  paid  on  the  quantity  of  material 
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designated,  which  may  not  exceed  the 
quantity  of  eligible  material  that  appears  in 
the  ex]x»rted  articles.  "Appearing  In"  may 
not  be  used  if  by-products  are  involved 
unless  the  applicant  agrees  to  value  all 
products  identically.) 

(Based  on  the  previous  example,  drawback 
would  be  payable  on  the  90  pounds  of 
merchandise  which  actually  went  into  the 
exported  product  (app>earing  in)  rather  than 
the  100  pounds  used  m  as  set  forth 
previously.) 

(The  "Used  Less  Valuable  Waste"  basis 
may  be  employed  when  the  manufacturer 
recovers  valuable  waste,  and  keeps  records  of 
the  quantity  and  value  of  waste  from  each  lot 
of  merchandise.  The  value  of  the  waste 
reduces  the  amount  of  drawback  when 
claims  are  based  on  the  "Used  Less  Valuable 
Waste"  basis.  When  valuable  waste  is 
incurred,  the  drawback  allowance  on  the 
exported  article  may  be  based  on  the  duty 
paid  on  the  quantity  of  merchandise  used  in 
the  manufecture,  reduced  by  the  quantity  of 
such  merchandise  which  the  value  of  the 
waste  will  replace.  Thus  in  this  case, 
drawback  is  claimed  on  the  quantity  of 
eligible  material  actually  used  to  produce  the 
exported  product,  less  the  amount  of  such 
material  which  the  value  of  the  waste  would 
replace.  Note  section  191.25(c)  of  the 
Customs  Regulations.) 

(Based  on  the  previous  examples,  if  the  10 
pounds  of  waste  had  a  value  of  S.50  per 
pound,  then  the  10  pKiunds  of  waste,  having 
a  total  value  of  $5.00,  would  be  equivalent 
in  value  to  5  {X>unds  of  the  designated 
material.  Thus  the  value  of  the  waste  would 
replace  5  p)ounds  of  the  merchandise  used, 
and  drawback  is  payable  on  99  percent  of  the 
duty  fwid  on  the  95  pounds  of  imported 
material  designated  as  the  basis  for  the 
allowance  of  drawback  on  the  exported 
article  rather  than  on  the  100  pounds  "Used 
In"  or  the  90  pounds  "Appearing  In"  as  set 
forth  in  the  above  examples.) 

(Two  methods  exist  for  the  manufacturer  to 
show  the  quantity  of  material  used  or 
appearing  in  the  exported  article:  (1) 
Schedule  or  (2)  Abstract.) 

(A  "schedule"  shows  the  quantity  of 
material  used  in  producing  each  unit  of 
product.  The  schedule  method  is  usually 
employed  when  a  standard  line  of 
merchandise  is  being  produced  according  to 
fixed  formulas.  Some  schedules  will  show 
the  quantity  of  merchandise  used  to 
manufacture  or  produce  each  article  and 
others  will  show  the  quantity'  app)earing  in 
each  finished  article.  Schedules  may  be 
prepared  to  show  the  quantity  of 
merchandise  either  on  the  basis  of 
percentages  or  by  actual  weights  and 
measurements.  A  schedule  determmes  the 
amount  that  will  be  needed  to  produce  a  unit 
of  product  before  the  material  is  actually 
used  in  production;) 

(An  "abstract '  is  the  summary  of  the 
records  (which  may  be  set  forth  on  Customs 
Fcwm  331)  which  shows  the  total  quantity 
used  in  producing  all  products  during  the 
period  covered  by  the  abstract.  The  abstract 
looks  at  a  duration  of  time,  for  instance  3 
months,  in  which  the  quantity  of  material  has 
been  used.  An  abstract  looks  back  on  how 
much  material  was  actually  used  after  a 
production  period  has  been  completed.) 


(An  applicant  who  fails  to  indicate  the 
"schedule"  choice  must  base  his  claims  on 
the  "abstract"  method.  Stale  which  Basis  and 
.Method  you  will  use.  An  example  of  Used  In 
by  Schedule  would  read:) 

We  shall  claim  drawback  on  the  quantity 
of  (specif\'  material)  used  in  manufacturing 
(exported  article]  according  to  the  schedule 
set  forth  below. 

(Section  191.8(fl  of  the  Customs 
Regulations  requires  submission  of  the 
schedule  with  the  application  for  a  specific 
manufacturing  drawback  ruling.  An 
applicant  who  desires  to  file  supplemental 
schedules  with  the  drawback  office  whenever 
there  is  a  change  in  the  quantity  or  material 
used  should  state:) 

We  request  permission  to  file  supplemental 
schedules  with  the  drawback  office  covering 
changes  in  the  quantities  of  material  used  to 
produce  the  exported  articles,  or  different 
styles  or  capacities  of  containers  of  such 
exjxirted  merchandise. 

(Except  as  noted  above  in  the  explanation 
of  the  "Appearing  In"  basis,  neither  the 

Appearing  In"  basis  nor  the  "schedule" 
method  for  claiming  drawback  may  be  used 
where  the  relative  value  procedure  is 
required.) 

Agreements 
The  Applicant  specifically  agrees  that  it 

will: 

1.  Operate  in  full  conformance  with  the 
terms  of  this  application  for  a  specific 
manufacturing  drawback  ruling  when 
claiming  drawback: 

2. Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
application; 

4  Keep  this  application  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  or 
factories,  the  corporate  name,  corporate 
officers,  or  the  corporate  organization  by 
succession  or  reincorpioration; 

5.  Keep  this  application  current  by 
reporting  promptly  to  the  Headquarters,  U.S. 
Customs  Service,  all  other  changes  affecting 
information  contained  in  this  application; 

6  Keep  a  copy  of  this  application  and  the 
letter  of  approval  by  Customs  Headquarters 
on  file  for  ready  reference  by  employees  and 
require  all  officials  and  employees  concerned 
to  familiarize  themselves  with  the  provisions 
of  this  application  and  that  letter  of  approval; 
and 

7.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313(b),  part  191  of  the  Customs 
Regulations  and  this  application  and  letter  of 
approval. 

Declaration  of  Official 

I  declare  that  I  have  read  this  application 
for  a  specific  manufacturing  drawback  ruling; 
that  I  know  the  averments  and  agreements 
contained  herein  are  true  and  correct;  and 

that  my  signature  on  this day  of 

19 ,  makes  this 

application  binding  on 


(Name  of  Applicant  Corporation,  Partnership, 
or  Sole  Proprietorship) 

By  5 


(Signature  and  Title) 


(Print  Name) 

Format  for  1313(b)  Petroleum  Drawback 
Application  Company  Letterhead  (Optional) 

U,S.  Customs  Service, 

Entry  and  Carrier  Rulings  Branch.  J301 

Constitution  Avenue,  N.W.,  Washington. 

D.C.  20229 
Dear  Sir:  We  (Applicant's  Name),  a  (State, 
e.g.  Delaware)  corporation  (or  other  described 
entity),  submit  this  application  for  a  specific 
manufacturing  drawback  ruling  that  our 
manufacturing  operations  qualify  for 
drawback  under  title  19,  United  States  Code, 
section  1313(b),  and  part  191  of  the  Customs 
Regulations.  We  request  that  the  Customs 
Service  authorize  drawback  on  the  basis  of 
this  application. 

Name  and  Address  and  IBS  Number  of 
Applicant 

(Section  191.8(a)  of  the  Customs 
Regulations  provides  that  each  manufacturer 
or  producer  of  articles  intended  for 
exportation  with  the  benefit  of  drawback 
shall  apply  for  a  sp)ecific  manufacturing 
drawback  ruling,  unless  op)erating  under  a 
general  manufacturing  drawback  ruling 
under  §191.7  of  the  Customs  Regulations. 
Customs  will  not  approve  an  application 
which  shows  an  unincorpiorated  division  or 
company  as  the  applicant  (see  §191. 8(a).) 

Location  of  Refinery 

(Give  the  address  of  the  refinery(s)  where 
the  process  of  manufacture  or  production 
will  take  place.  If  the  refinery  is  a  different 
legal  entity  from  the  applicant,  so  state  and 
indicate  if  0{>erating  under  an  Agent's  general 
manufacturing  drawback  ruling.) 

Corporate  Officers 

(List  officers  and  other  p)ersons  legally 
authorized  to  bind  the  corporation  who  will 
sign  drawback  documents.  Section  191.6  of 
the  Customs  Regulations  permits  only  the 
president,  vice-president,  secretary,  treasurer, 
or  any  other  individual  legally  authorized  to 
bind  the  corporation  to  sign  for  a  corporation. 
In  addition,  a  person  within  a  business  entity 
with  a  Customs  pxjwer  of  attorney  for  the 
compjany  may  sign.  A  Customs  pxjwer  of 
attorney  may  also  be  given  to  a  licensed 
Customs  broker.  This  heading  should  be 


'  Section  191. 6(a]  of  the  Customs  Regulations 
requires  that  applications  for  specific 
rnanufacturing  drawback  rulings  b«  (igned  by  the 
owner  of  a  sole  proprietorship,  a  partner  in  a 
partnership,  or  the  president,  vice  preudent, 
Mcretary,  treasurer  or  other  individual  legally 
authorized  to  bind  the  corporation.  In  addition,  any 
employee  of  a  business  entity  with  a  Customs 
power  of  anomey  filed  with  the  Customs  port  for 
the  drawtMck  ofRce  which  will  liquidate  your 
drawtMck  claims  may  sign  such  an  application,  as 
may  a  licensed  Customs  broker  with  a  Customs 
power  of  anomey.  You  should  state  in  which 
Customs  port  Customs  (KiweHs)  of  attorney  is/are 
filed. 


General  Sta 
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anufacturer 


changed  to  NAMES  OF  PARTNERS  or 
PROPRIETOR  in  the  case  of  a  partnership  or 
sole  proprietorship,  respectively) 

Customs  Office  Where  Drawback  Claims  Will 
Be  Filed 

(The  8  offices  where  drawback  claims  can 
be  filed  are  located  at: 

Boston,  MA; 

New  York,  NY; 

Miami,  FL; 

New  Orleans,  LA;  , 

Houston,  TX; 

Long  Beach,  CA; 

Chicago,  IL; 

San  Francisco,  CA) 

(An  original  application  and  two  copies 
must  be  filed.  If  the  applicant  intends  to  file 
drawback  claims  at  more  than  one  drawback 
office,  two  additional  copies  of  the 
application  must  be  furnished  for  each 
additional  office  indicated.) 

General  Statement 

(The  following  questions  must  be 
answered: 

1 .  Who  will  be  the  importer  of  the 
designated  merchandise? 

(If  the  applicant  will  not  always  be  the 
importer  of  the  designated  merchandise,  does 
the  applicant  understand  its  obligations  to 
obtain  the  appropriate  certificates  of  delivery 
(19  CFR  191.10),  certificates  of  manufacture 
and  delivery  (19  CFR  191.24),  or  both?) 

2.  Will  an  agent  be  used  to  process  the 
designated  or  the  substituted  merchandise 
into  articles? 

(If  an  agent  is  to  be  used,  the  applicant 
must  state  it  will  comply  with  T.D.'s 
55027(2)  and  55207(1),  and  that  iU  agent  will 
submit  a  letter  of  notification  of  intent  to 
operate  under  the  general  manufacturing 
drawback  ruling  for  agents  (see  §191.7  and 
Appendix  A),  or  an  application  for  a  specific 
manufacturing  drawback  ruling  (see  §191.8 
and  this  appendix  B).) 

3.  Will  the  applicant  be  the  exporter? 

(If  the  applicant  will  not  be  the  exporter  in 
every  case  but  will  be  the  claimant,  the 
manufacturer  must  state  that  it  will  reserve 
the  right  to  claim  drawback  with  the 
knowledge  and  written  consent  of  the 
exporter  (19  CFR  191.82).) 

(Since  the  permission  to  grant  use  of  the 
accelerated  payment  procedure  rests  with  the 
Drawback  office  with  which  claims  will  be 
filed,  do  not  include  any  reference  to  that 
procedure  in  this  application.) 


(Parallel  Columns— "Same  Kind 
AND  Quality") 


IMPORTED  MER- 
CHANDISE OR 
DRAWBACK 
PRODUCTS 2  TO 
BE  DESIGNATED 
AS  THE  BASIS 
FOR  DRAWBACK 
ON  THE  EX- 
PORTED PROD- 
UCTS 


DUTY-PAID,  DUTY- 
FREE OR  DOMES- 
TIC MERCHAN- 
DISE OF  THE 
SAME  KIND  AND 
QUALITY  AS  THAT 
DESIGNATED 
WHICH  WILL  BE 
USED  IN  THE 
PRODUCTION  OF 
THE  EXPORTED 
PRODUCTS. 


2  (DrawtMK^k  products  are  ttK>se  produced  in 
ttne  United  States  in  accordance  with  the 
drawt>ack  taw  and  regulations.  Such  products 
have  "dual  status"  under  section  1313(b). 
They  may  be  designated  as  the  basis  for 
drawback  and  also  may  be  deemed  to  be  do- 
mestic merchandise.) 

We  will  substitute  crude  petroleum  for 
crude  petroleum  and  a  petroleum  derivative 
for  the  same  (jetroleum  derivative  on  a  class- 
for-class  basis  only. 
Class  Designations: 

Class  I— API  Gravity  0-11.9 

Class  II— API  Gravity  12.0-24.9 

Class  III— API  Gravity  25.0-^4.9 

Class  IV— API  Gravity  45-up 

The  imported  merchandise  which  we  will 
designate  on  our  claims  will  be  so  similar  in 
quality  to  the  merchandise  used  in  producing 
the  exported  articles  on  which  we  claim 
drawback  that  the  merchandise  used  would, 
if  imported,  be  subject  to  the  same  rate  of 
duty  as  the  imported  designated 
merchandise. 

Exported  Articles  Produced  From 
Fractionation 

1.  Motor  Gasoline 

2.  Aviation  Gasoline 

3.  Special  Naphthas 

4.  Jet  Fuel 

5.  Kerosene  &  Range  Oils 

6.  Distillate  Oils 

7.  Residual  Oils 

8.  Lubricating  Oils 

9.  Paraffin  Wax 

10.  Petroleum  Coke 

11.  Asphalt 

12.  Road  Oil 

13.  Still  Gas 

14.  Liquified  Petroleum  Gas 

15.  Petrochemical  Synthetic  Rubber 

16.  Petrochemical  Plastics  &  Resins 

17.  All  Other  Petrochemical  Products 

Exported  Articles  on  Which  Drawback  Will 
Be  Claimed 

(Name  each  article  to  be  exported.  When 
the  identity  of  the  product  is  not  clearly 
evident  by  its  njune,  state  what  the  product 
is,  e.g..  a  herbicide.  There  must  be  a  match 
between  each  article  described  under  the 
PROCESS  OF  MANUFACTURE  AND 
PRODUCTION  section  below  and  each  article 
listed  here.) 

Process  of  Manufacture  or  Production 

Heated  crude  oil  is  charged  to  an 
atmospheric  distillation  tower  where  it  is 
subjected  to  fractionation  The  charge  to  the 
distillation  tower  consists  of  a  single  crude 


oil,  or  of  commingled  crudes  which  are  fed 
to  the  tower  simultaneously  or  after  blending 
in  a  tank.  During  fractionation,  components 
of  different  boiling  ranges  are  separated. 

By-Products 

1.  Relative  Values 

Fractionation  results  in  17  products  In 
order  to  insure  proper  distribution  of 
drawback  to  each  <  f  these  products,  we  agree 
to  record  the  relative  values  at  the  time  of 
separation.  The  entire  period  covered  by  an 
abstract  is  to  be  treated  as  the  time  of 
separation.  The  value  F>er  unit  of  each 
product  shall  be  the  average  market  value  for 
the  abstract  period 

2.  Producibility 

We  can  vary  the  proportionate  quantity  of 
each  product.  We  understand  that  drawback 
is  payable  on  exported  products  only  to  the 
extent  that  these  products  could  have  been 
produced  from  the  designated  merchandise. 
Our  records  will  show  that  all  of  the  products 
exported  for  which  drawback  will  be  claimed 
under  this  specific  manufacturing  drawback 
ruling  could  have  been  produced 
concurrently  on  a  practical  opjerating  basis 
from  the  designated  merchandise. 

We  agree  to  establish  the  amount  to  be 
designated  by  reference  to  the  Industry 
Standards  of  Potential  Production  published 
inT.D  6&-16.3 

There  are  no  valuable  wastes  as  a  result  of 
the  processing.  Records  will  be  kept  in 
accordance  with  T.D  84-49.  as  amended  by 
T.D.  9S-^1. 

Loss  or  Gain 

Because  we  keep  records  on  a  volume  basis 
rather  than  a  weight  basis,  if  is  anticipated 
that  the  material  balance  will  show  a  volume 
gain.  For  the  same  reason,  it  is  pKjssible  that 
occasionally  the  material  balance  will  show 
a  volume  loss.  Fluctuations  in  type  of  crude 
used,  together  with  the  type  of  finished 
product  desired  make  an  estimate  of  an 
average  volume  gain  meaningless.  However, 
records  will  be  kept  to  show  the  amount  of 
loss  or  gain  with  respect  to  the  production  of 
export  products 

Tradeoff 

(If  an  applicant  proposes  to  use  tradeoff  (19 
CFK  191.11).  the  applicant  should  so  state 
and  the  applicant  should  describe  the 
contractual  arrangement  between  the 
applicant  and  its  partner  for  tradeoff  The 
person  claiming  drawback  under  the  tradeoff 
provision  has  the  burden  of  establishing 
compliance  with  the  law  and  regulations  In 
this  regard,  the  terms  of  a  written  contract  are 
always  easier  to  establish  than  those  of  an 
oral  contract.) 

Procedures  and  Records  Maintained 

We  will  maintain  records  to  establish 

1.  The  identity  and  specifications  of  the 
merchandise  we  designate; 

2.  The  quantity  of  merchandise  of  the  same 
kind  and  quality  as  the  designated 


'  ■^  manufacturer  who  proposes  to  use  standards 
other  than  those  in  T.D.  66-16  must  slate  the 
proposed  standards  and  provide  sufTicieni 
information  to  the  Customs  Service  in  order  (or 
those  proposed  standards  to  t)e  verified  in 
accordance  with  T.D  M— 49 
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merchandise  we  used  to  produce  the 
exported  articles. 

3.  That,  within  3  years  after  receiving  it  at 
our  refinery,  we  used  the  designated 
merchandise  to  produce  articles.  During  the 
same  3-year  p>eriod,  we  produced  the 
exported  articles 

4(a).  We  agree  to  use  a  28-31  day  period 
(monthly)  abstract  period  for  each  refinery 
covered  by  this  application  for  a  specific 
manufacturing  drawback  ruling 

(b).  We  propose  to  use  an  abstract  [period 

(not  to  exceed  1  year)  for  each 

refinery  covered  by  this  application  for  a 
specific  manufacturing  drawback  ruling.  We 
certify  that  if  we  were  to  file  abstracts 
covering  each  manufacturing  period  of  not 
less  than  28  days  and  not  more  than  31  days 
(monthly)  within  the  longer  period,  in  no 
such  monthly  abstract  would  the  quantity  of 
designated  merchandise  exceed,  for  the  same 
class  of  designated  merchandise,  the  material 
introduced  into  the  manufacturing  process 
during  that  monthly  period.  (Select  (a)  or  (b)) 

5.  On  each  abstract  of  prcxiuction  we  agree 
to  show  the  value  per  barrel  to  five  decimal 
places. 

6.  We  agree  to  file  claims  in  the  format  set 
forth  in  exhibits  A  through  F  which  are 
attached  to  this  application  for  a  specific 
manufacturing  drawback  ruling.  We  realize 
that  to  obtain  drawback  the  claimant  must 
establish  that  the  completed  articles  were 
exported  within  5  years  after  importation  of 
the  imported  merchandise.  Our  records 
establishing  our  compliance  with  these 
requirements  will  be  available  for  audit  by 
Customs  during  business  hours  We 
understand  that  drawback  is  not  payable 
.without  proof  of  compliance. 

Residua]  Rights 

It  is  iinderstood  that  the  refiner  can  reserve 
as  the  basis  for  future  payment  the  right  to 
drawback  only  on  the  number  of  barrels  of 
raw  material  computed  by  subtracting  from 
Line  E  the  larger  of  Lines  A  or  B,  of  a  given 
Exhibit  E.  It  is  further  understood  that  this 
right  to  future  payment  can  be  claimed  only 
against  products  concurrently  pro<iucible 
with  the  products  listed  in  Column  21,  in  the 
quantities  shown  in  Column  22  of  such 
Exhibit  E.  Such  residual  right  can  be 
transferred  to  another  refinery  of  the  same 

Exhibit  A.-Abstract  of  Manufacturing  Records,  ABC  Oil  Co..  Inc.-Beaumont,  Texas  Refinery  Period  From 

January  i  ,  1995  to  January  31 ,  1995 
(Material  Used  (in  Bbls.  at  60*")] 


refiner  only  when  Line  B  of  Exhibit  E  is 
larger  than  Line  A.  Unless  the  number  of 
residual  barrels  is  specifically  computed  and 
rights  thereto  are  expressly  reserved  on 
Exhibit  E,  such  residual  rights  shall  be 
deemed  waived  The  procedure  we  shall 
follow  in  preparing  drawback  entries 
claiming  this  residual  right  is  illustrated  in 
the  attached  sample  Exhibit  E-1   It  is 
understood  that  claims  involving  residual 
rights  shall  be  filed  only  at  the  port  where 
the  Exhibit  E  reserv  ing  such  right  was  filed. 

Inventory  Procedures 

We  realize  that  inventory  control  is  of 
major  importance.  In  accordance  with  our 
normal  accounting  procedures,  each  refinery 
prepares  a  monthly  stock  and  yield  report, 
which  accounts  for  inventories,  production 
and  disposals  from  time  of  receipt  to  time  of 
disposition.  This  provides  an  audit  trail  of  all 
products. 

The  above-noted  records  will  provide  the 
required  audit  trail  from  the  initial  source 
documents  to  our  drawback  claims  and  will 
support  adherence  with  the  requirements 
discussed  under  the  heading  PROCEDURES 
AND  RECORDS  MAINTAINED. 

Basis  of  Claim  for  Drawbacic 

The  amount  of  raw  material  on  which 
drawback  may  be  based  shall  be  computed  by 
multiplying  the  quantity  of  each  product 
exported  by  the  drawback  factor  for  that 
product  The  amount  of  any  one  type  and 
class  of  raw  material  which  may  be 
designated  as  the  basis  for  drawback  on  the 
exported  products  produced  at  a  given 
refinerv'  and  covered  by  a  drawback  entry 
shall  not  exceed  the  quantity  of  such  raw 
material  used  at  the  refinery  during  the 
abstract  period  or  periods  from  which  the 
exported  products  were  produced.  The 
quantity  of  raw  material  to  be  designated  as 
the  basis  for  drawback  on  exported  products 
must  be  at  least  as  great  as  the  quantity  of 
raw  material  of  the  same  type  and  class 
which  would  be  required  to  produce  the 
exported  products  in  the  quantities  exported. 

Agreements 

The  Applicant  specifically  agrees  that  it 

will: 

1.  Operate  in  full  conformance  with  the 
terms  of  this  application  for  a  specific 


manufacturing  drawback  ruling  when 
claiming  drawback; 

2.  Open  its  refinery  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
application; 

4.  Keep  this  application  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  or 
factories,  the  corporate  name,  corporate 
officers,  or  the  corporate  organization  by 
succession  or  reincorporation; 

5.  Keep  this  application  current  by 
reporting  promptly  to  the  Headquarters,  U.S. 
Customs  Service,  all  other  changes  affecting 
information  contained  in  this  application; 

6.  Keep  a  copy  of  this  application  and  the 
letter  of  approval  by  Customs  Headquarters 
on  file  for  ready  reference  by  employees  and 
require  all  officials  and  employees  concerned 
to  familiarize  themselves  with  the  provisions 
of  this  application  and  that  letter  of  approval; 
and 

7.  Issue  instructions  to  insure  proper 
compliance  with  title  19.  United  States  Code, 
section  1313fb).  part  191  of  the  Customs 
Regulations  and  this  application  and  letter  of 
approval. 

Declaration  of  Official 

I  declare  that  I  have  read  this  application 
for  a  specific  manufacturing  drawback  ruling; 
that  I  know  the  averments  and  agreements 
contained  herein  are  true  and  correct;  and 

that  my  signature  on  this day  of 

19 ,  makes  this 

application  binding  on 


{Name  of  Applicant  Corporation,  Partnership. 

or  Sole  Proprietorship) 

By< 

(Signattire  and  Title) 


(Print  Name) 

(Exhibits  A-F  of  the  Petroleum  Drawback 
Proposal  follow) 


(1)  Opening  Inventory  .. 

(2)  Matenal  IntroducecT 

(3)  Closjng  Inventory  .... 


Totals 


Crudes 


Class 


Class  II 


Class 


Class  IV 


4,007.438 
7.450.732 
3.671.005 


619.473 


6,367,991 


Derivatives 


Crude  tops 
class  IV 


101.224 


Unfinished 
naphtha 
class  IV 


1. 

Motor  Gas 

2. 

Aviation  G 

3. 

Special  Nj 

4. 

Jet  Fuel  .. 

5. 

Kerosene 

6. 

Distillate  C 

7. 

Residual  C 

8. 

LubncatirK 

9. 

Paraffin  W 

1C 

.  Petroleur 

11 

.  Asphalt  . 

12 

.  Road  Oi! 

12 

.  Still  Gas 

14 

.  Liquified 

U 

.  Petroche 

ie 

.  Petroche 

17 

.  All  Other 

362,044 


*  Section  191.6(a)  of  the  Cu.stomi  Regulation,"! 
requires  that  applications  for  specific 
manufacturing  drawtxack.  rulings  be  signed  by  the- 
owner  of  a  sole  proprietorship,  a  partner  in  a 
partnership,  or  the  president,  vice  president. 


secretarv'.  treasurer  or  other  individual  legally 
authorized  to  bind  the  corporation.  In  addition,  any 
employee  of  a  business  antitv  with  a  Customs 
power  of  attorney  filed  with  the  Customs  port  for 
the  drawtiack  office  which  will  liquidate  your 


drawback  claims  may  sign  such  an  application,  as 
may  a  licensed  Customs  broker  with  a  Customs 
power  of  attorney.  You  should  state  in  which 
Customs  port  Customs  power(s)  of  attorney  is/ are 

filed. 


UMI 


Federal  Register  /  Vol.  62,  No.  13  /  Tuesday.  January  21.  1997  /  Proposed  Rules 


3141 


Exhibit  a.— Abstract  of  Manufacturing  Records,  ABC  Oil  Co.,  Inc.— Beaumont,  Texas  Refinery  Period  From 

January  i,  1995  to  January  31    1995 — Continued 

[Matenai  Used  (in  Bbls.  at  60°)] 


Totals 

Crudes 

I              Denvatfves 

Class  i 

Class  ' 

Cla.'is  III 

Class  IV 

Crude  tops       "^^^^l^^^^ 
Class  isT         naphtha 
^'^^^  ^            class  'V 

(4)  Total  Consumption  

7.787,165 

i 

i 

Line  (1)— Stock  in  process  at  beginning  of  manufacturing  period. 

Line  (2) — Raw  material  Introduced  into  manufactunng  process  during  the  period.  The  amount,  by  type  and  class,  shown  nereon.  shall  be  tt>€ 
maximum  that  may  be  designated  under  T.D.  84-49. 
Line  (3)— Stock  in  process  at  end  of  perKXJ. 
Line  (4) — Total  Consumed,  namely,  line  1  plus  line  2  less  line  3 
•  All  raw  materials  of  a  type  and  class  not  to  be  designated  may  be  shown  as  a  total 

Exhibit  B.— Abstract  of  Production  ABC  Oil  Co.,  Inc.— Beaumont,  Texas  Refinery  Period  From  January  i 

1995  to  January  31,  1995 


1 .  Motor  Gasoline  

2.  Aviation  Gasoline  

3.  Special  Naphthas  

4.  Jet  Fuel 

5.  Kerosene  and  Range  Oil 

Distillate  Oils 

Residual  Oils  

Lutxicating  Oils 

Paraffin  Wax  

Petroleum  Coke 


6 
7 
8 
9 
10. 

11.  Asphalt 

12.  Road  Oil  

13.  Still  Gas  

14.  Liquified  Refinery  Gas  

15.  Petrochemical  Synthetic  Rut)ber  .. 

16.  Petrochemical  Plastics  &  Resins  . 

17.  All  Other  Petrochemical  Products 


Loss  (or  Gam) 
Total  


2.699.934 

108,269 

372.676 

249.386 

321,263 

2.567.975 

308.002 

292.492 

19.063 

122.353 

75,231 

0 

245.784 

524.423 

r 

U 
7.996 


S  6. '4333 
5  83363 
8,06356 
3.95698 
4  69857 
4  45^-3 
2.5-322 

26.72296 

-0.49642 

-.24291 

3.59105 

0 

-  .00530 
2  23013 
0 
0 
5.2^343 


•6  586,586' 

631.601 

3.005.095 

986815 

-.509, 477 

--.445.798 

774.077 

7.8'6.252 

200,093 

152,074 

270.158 

0 

247.087 

1,169,531 

0 

0 

49  683 


(127.682) 


7.787,165 


44.844.327 


Col.  (6)  Products  are  shown  in  the  net  quantities  realized  in  the  refining  process  and  do  not  inctude  non-petroleum  additwes. 
Col.  (7)  Weighted  average  realiiation  for  the  penod  covered. 
Col.  (8)  Column  6  multiplied  by  column  7. 

Col.    (9)  Quantity   of   raw   materials  ellowatile   per  torrei   of  product.    (Formula   for  obtaining  drawt>ack   factors    S44.&44,32 
bbls.  =  85.75875  divided  into  product  values  per  barrel  equals  drawtiack  factor  j 


-  D66'8 
■  0-3O0 

-  40023 
68:^2 
8159C 
.77398 
.4364." 

4.6404- 

1 .82269 

.2^583 

62358 


0 


.17457 
.38^26 


C 
0 
1.0/ 


895 
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Exhibit  D.— Recapitulation  of  Drawback  Entry  ABC  Oil  Co.,  Inc.— Beaumont,  Texas  Refinery  Period  From 

January  1,  1995  to  January  31,  1995 


Aviation  Gasoline 
Residual  Oils 


Lubricating  Oils  ... 
Petrochemicals — 
Other 


Total 


Quantity  in 
bbls.  ex- 
ported 


(17) 


Quantity  in 

bbls.  in  the 

terms  of  the 

Abstract 


(18) 


Drawtack 
factor  per 

bbl. 


(•9) 


Crude  al- 
lowed for 
drawt>acK  in 
bbls. 

(20) 


Crude  to  be 

allowed  for 

drawtjack 

delivenes  in 

bbls 

(20a) 


11,410 

11.218 

1.00126 

11,232  , 

176 

VC1300 

178 

125,618 

21.221 

,45962 

9,754 

104,397 

43642 

45,561  I 

8,875 

8774 

4.52178 

39,674  1 

696 

1  00244 

319 

1.07895 

195 

195 

1.00244 

195 

146,098 

146.996 

106,594 

698 

344 


,042 


Duty  paid  on  raw  material  selected  for  designation — S.1050  per  bbl.  (class  III  crude): 

Amount  of  drawtaack  claim — gross — 106,594  x  .1050  =  

Less  1%  


Amount  of  drawtiack  claim— net 


Sli.^92 

-112 


11.080 


(Dol.  (16)  Lists  only  products  exported. 

Col.  (17)  Quantities  in  corxlitkDn  as  shown  on  the  notices  of  exportation  and  notrces  of  lading 

Col.  (18)  Quantities  in  condition  as  shown  on  the  abstract  (i.e.,  less  additives  if  any).  These  quantities  will  appear  in  line  i2 

Cot.  (19)  The  drawtjack  factor(s)  shown  on  line  12. 

Col.  (20)  Raw  materials  (catde  or  derivatives)  allowable,  determined  by  multiplying  column  18  by  column  i9 

Co(.  (20a)  Raw  materials  (crude  or  derivatives)  allowable,  for  drawtiack  deliveries  determined  by  multiplying  column  i8  by  column  i9 

Exhibit  E.— Producibility  Test  for  Products  Exported  (Including  Drawback  Deliveries)  ABC  Oil  Co. 
BEAUMONT,  Texas  Refinery  Period  From  January  i,  1995  to  January  3i,  1995 

[Type  and  Class  of  Raw  Matenal  Designated — CnxJe,  Class  HI] 


Inc.— 


Product 


(21 ; 


Quantity  in 
barrels 


(22) 


Industry 
standard 

(percent) 


(23) 


OuantJty  of 
raw  material 
of  type  and 
class  des- 
ignated 
needed  to 
produce 
product 

(24) 


Aviation  Gasoline  

Residual  Oils  

Lubricating  Oils 

Petrochemicals,  other 

Petrochemicals,  other  (Drawtjack  Delivenes) 
Petrochemicals-— Total  


Total 


11,394 

125,618 

8,774 

(195) 

(1,015) 
1.210 


40 
83 
50 


28,486 

151,347 
17,546 


29 


4,172 


146,996 


A— Crude  allowed  (column  20:  106,594  plus  column  20a:  1,042;  107,636  bWs. 

B— Total  quantity  exported  (including  drawtiack  delivenes)  (column  22):  146,996;  107,636  bbls. 

C — Largest  quantity  of  raw  material  needed  to  produce  an  individual  exported  product  (see  column  24);  1 51, 347,  1 07,636  bWs 

D— The  excess  of  raw  material  over  the  largest  of  lines  A,  B,  or  C,  required  to  produce  cortcun-entfy  on  a  practica)  operating  basis,  using  the 
most  efficient  processing  equipment  existing  within  the  domestic  industry,  the  exported  articles  (including  drawtack  delivenes)  in  the  quantit»es 
exported  (or  delivered):  hone. 

E— Minimum  quantity  of  raw  material  required  to  be  designated  (which  is  A,  B,  or  C.  wtitchever  ts  largest,  plus  D,  if  applcabte);  151 ,347,  None. 

I  hereby  certify  that  all  the  above  drawback  deliveries  and  products  exported  by  the  Beaumont  Refinery  of  ABC  Oil  Co  .  Inc  dunng  the  penod 
from  January  1,  1995  to  January  31,  1995  could  have  been  produced  concurentty  on  a  practical  operating  basts  from  1 51,347  barrels  of  irrv 
ported  Class  III  crude  against  whch  drawback  is  claimed. 

Signature 
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SL  ^   ^^^"^^^^'^"-'"^  """^^"^  ^°^  PRODUCTS  ON  WHICH  RESIDUAL  RIGHT  TO  DRAWBACK  IS  NOW  CUVIMED  AND 
PRODUCTS  COVERED  BY  ABSTRACTS  ON  WHICH  RAW  MATERIALS  COVERED  WERE  PREVIOUSLY  DESIGNATED  ABC 

Oil  Co..  Inc.— Tulsa,  Oklahoma  Refinery  Period  From  January  1,  1995  to  January  31,  1995 

[Type  and  Class  ot  Raw  Matenal  Designated— Crude,  Class  III] 


Product 


(21) 


Aviation  Gasoline 


Residual  Oils 


Lubncatng  Oils  

PetrochermcaJs,  Ottier  

PetrochemKals,  Other  (Drawback  Deliveries) 

[ResKJuaJ  Rights]; 

Aviation  Gasoline 

Lubocating  Oils 

Petrochefnicals,  Otfier 

Dtsti<late  Oils 


Quantity  in 
barrels 


(22) 


Industry 

standard 
(percent) 


(23) 


Quantity  of  raw  mate- 
nal of  type  and  class 
designated  needed  to 
produce  product 


Subtotal 


Totai 


11,394 

125,618 

8.774 

(195) 
(1,015) 
1,210 

256 
192 

96 
3807 


40 


83 


Separate 


Conv 
bined 


(24) 


50 


29 

40 
50 
29 

89 


28,485 


151.347 


17,548 


4.172 

640 
384 

331 
4,278 


29,125 


151.347 


Covered  by: 

1.  period 

2.  refinery 


17,932 


4,503 

29,125 

17,932 

4,503 

4,278 


151,347 


-+- 


I.Jan.  1995 


2.  Beaumont 


Drawback  fac- 
tor per  barrel 


(19) 


Crude  al- 
lowed for 
drawback 


(20) 


Jan.  1995 
Tulsa 


1.00126 
1.01300 
.45962 
.43642 
4.52178 
1.00244 


A— Crude  altowed  (column  20:  1 1 0,759:  plus  crude  allowec)  for  drawback  deliveries-  1  042)-  1 1 1  801  bWs 
B— Total  quantity  exported  (including  drawback  deliveries)  (column  22):  151,347  bbis  '        '        ' 
C— Largest  quantty  of  raw  matenal  needed  to  produce  an  individual  exported  produc'  (see  col  24)-  151  347 
PM^.  "^^  °*  '^"^  "^'^"3'  °^er  the  largest  of  line  A.  B.  or  C,  requir,      "o  produce  concurrentiv  on  a  n 


1.01265259 
4.59006881 
1.12412108 
.76624 


11,232 

178 

9,754 

45,561 

39,674 

195 


259 

881 

108 

2,917 


4,165 


110,759 


produce  concun-ently  on  a  practical  operating  basis,  using  the 
exported  artKles  (including  drawtjack  delivenes)  in  the  quantities 

ri,  or  C,  whchever  is  largest,  plus  D,  if  applicable):  151,347. 


most  efficient  processing  equipment  existing  withm  the  domestic  industry   t^ 
exported  (or  delivered):  None 

E— Minimum  quantity  of  raw  matenal  required  to  t)e  designated  (which  is  A, 

Drawback  Computation 

4,165*bbis.  (§>10'/j  .  $437.33 

Less1%        437 

Amount  of  Drawback  Claim — Net  S432.96 

See  subtotal,  col.  20,  for  Residual  Rights  above. 

CartMcate 

Signature 

In  adcition,  ptease  note  that  the  computation  of  drawoacK  on  EXHIBIT  D  will  be  as  follows 
Duty  paid  on  raw  matenal  selected  for  designation 

$.1050  per  barrel  (Class  III  crude) 

$.0525  per  baael  (Class  II  cnxJe) 


Amount  of  drawtack  claim — gross:  81 ,638  x   1 050= 
24,956  X  .0525-  


(Rounded  Off) 

Less  1%  .. 


Amount  of  drawt)ack  claim — net: 


$8,571.99 
1,310.19 

9,882.18 
9,882 
-99 

9,783 


UMI 


-AIMED  AND 
lATED  ABC 


1 1 ,  232 

178 

9,754 

45,561 

39,674 

195 
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Exhibit  E  (Combination).— Producibility  Test  for  Products  Exported  (Including  Drawback  Deliveries)  ABC 
Oil  Co.,  Inc.— Beaumont,  Texas  Refinery  Period  from  January  1,  1995  to  January  31,  1995 

[Type  and  Class  of  Raw  Material  Designated— Cnxje.  Class  III] 


Product 


(21) 


Aviation  Gasoline 
Residual  Oils 


Lubricating  Oils  

Petrochemicals,  Other  

Petrochemicals,  Ottier  

(Drawtiack  Deliveries) 


Total 


Quantity  in 
barrels 


Industry 
standard 
(percent) 


Quantity  of 
raw  matenal 
of  type  and 
class  des- 
ignated 
n^ded  to 
produce 
product 

(24) 


Dra^MbaCk 

factor  pei 

barrel 


(19) 


Crude  al- 
lowed tor 
drawt>ack 


(20) 


28,485 


25,567 
56,884 
17,548 


4,172 


1.(X)126 
1.01300 
.45962 
.43642 
4.52178 
1.00244 
1.00244 
1.07895 


11.232 

178 

9.754 

20,605 

39,674 

195 


81,638 


A— Crude  allowed  (column  20:  81 ,638;  plus  cmde  allowed  for  drawback  delivenes:  i  ,042).  82,680  bWs. 

B— Total  quantity  exported  (Including  drawt)ack  deliveries)  (column  22):  89,81 3  bbls. 

C — Largest  qujintity  of  raw  material  needed  to  produce  an  Individual  exported  product  (see  column  24):  82,451  tiWs 

D — The  excess  of  raw  material  over  ttie  largest  of  lines  A,  B,  or  C,  required  to  produce  concurrently  on  a  practica)  operating  basis,  using  the 
most  efficient  processing  equipment  existing  within  the  domestic  industry,  the  exported  articles  (including  drawt>ack  delfvenes)  in  the  quantities 
exported  (or  delivered):  10,18a 

E— Minimum  quantity  of  raw  material  required  to  be  designated  (which  is  A,  B,  or  C,  whichever  is  largest,  plus  D,  if  applcabte):  lOO.OOO  bWs. 

I  hereby  certify  that  all  the  alxjve  drawtjack  delivenes  and  products  exported  by  the  Beaumont  refinery  of  ABC  Oil  Co.,  Inc.  dunng  the  penod 
from  January  1,  1995  to  January  31,  1995,  could  tiave  been  produced  concurrently  on  a  practical  operating  basis  from  100,000  barrel  of  im- 
ported Class  III  crude  against  which  drawback  is  claimed. 

Signature 

Exhibit  F.— Designations  for  Drawback  Claim  ABC  Oil  Co.,  Inc.— Beaumont,  Texas  Refinery  Period  From 

January  1,  1995  to  January  31,  1995 


Certificate  of  delivery  nun> 
tier 


Entry  No. 


3155 


26192 
23990 
22517 


Date  of  trrv 
portation 


04/13/93 
08/04/94 
10/OS'94 


Kind  of  matenals 


Quantity  of 

material  in 

barrels 


Class  III  Crude 
Class  III  Cnxle 
Class  III  Crude 


75,125 
37^40 
38,982 


Date 
received 


Date  consumed  ;  Rate  of  duty 


04/13/93 
08/04/94 
10/05/94 


May  1993 
Oct.  1994  . 
l>4ov.  1994 


S.1060 
.1050 

.1050 


Format  for  1313(d)  Application  Company 
Letterhead  (Optional) 

L'.S.  Customs  Service. 

Entry  and  Carrier  Rulings  Branch,  1307 

Constitution  Avenue,  N.W.,  Washington, 

D.C.  20229 
Dear  Sir:  We,  (Applicant's  Name),  a  (State. 
e.g.,  Delaware)  coiporation  (or  other 
described  entity)  submit  this  application  for 
a  specific  manufacturing  drawback  ruling 
that  our  manufacturing  op>erations  qualify  for 
drawback  under  title  19,  United  States  Code, 
section  1313(d),  and  part  191  of  the  Customs 
Regulations.  We  request  that  the  Customs 
Service  authorize  drawback  on  the  basis  of 
this  application. 

Name  and  Address  and  IRS  Number  of 
Applicant 

(Section  191.8(a)  of  the  Customs 
Regulations  provides  that  each  manufacturer 
or  producer  of  articles  intended  for 
exf)ortation  with  the  benefit  of  drawback 
shall  apply  for  a  specific  manufacturing 
drawback  ruling,  unless  operating  under  a 
general  manufacturing  drawback  ruling 


under  §191.7  of  the  Customs  Regulations. 
Customs  will  not  approve  an  application 
which  shows  an  unincorporated  division  or 
company  as  the  applicant  (see  §  191.8(a)).) 

Location  of  Factory 

(Give  the  address  of  the  factoryis)  where 
the  process  of  manufacture  or  production 
will  take  place.  If  the  factory  is  a  different 
legal  entity  from  the  applicant,  so  state  and 
indicate  if  operating  under  an  Agent's  general 
manufacturing  drawback  ruling.) 

Corporate  Officers 

(List  officers  and  other  persons  legally 
authorized  to  bind  the  corporation  who  will 
sign  drawback  documents  Section  191  6  of 
the  Customs  Regulations  permits  only  the 
president,  vice-president,  secretary,  treasurer, 
or  anv  other  individual  legally  authorized  to 
bind  the  corporation  to  sign  for  a  corporation 
In  addition,  a  person  within  a  business  entity 
with  a  Customs  power  of  attorney  for  the 
company  may  sign.  .^  Customs  power  of 
attorney  may  also  be  given  to  a  licensed 
Customs  broker.  This  heading  should  be 


changed  to  NAMES  OF  PARTNERS  or 
PROPRIETOR  in  the  case  of  a  partnership  or 
sole  proprietorship,  respectively  1 

Customs  Office  Where  Drawtxjck  Claims  Wil! 
Be  Filed 

(The  8  offices  where  drawback  claims  can 
be  filed  are  located  at: 

Boston,  MA: 
New  ^ork,  N"^': 
Miami,  FL, 
New  Orleans   LA: 
Houston,  TX: 
Long  Beach,  C.\. 
Chicago,  IL. 
San  Francisco.  CA) 

{.\n  original  application  and  two  copies 
must  be  filed  If  the  applicant  intends  to  file 
drawback  claims  at  more  than  one  drawtwck 
office,  two  additional  copies  uf  the 
application  must  be  furnished  for  each 
additional  offire  indicated) 

General  Statement 

(The  exact  matenal  placed  under  this 
heading  in  indiNidtiai  cases  will  vary,  but  it 
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should  include  such  information  as  the  type 
of  business  in  which  the  manufacturer  is 
engaged,  whether  the  manufacturer  is 
manufocturing  for  his  own  account  or  is 
performing  the  operation  on  a  toll  basis 
(including  commission  or  conversion  basis) 
for  the  account  of  others,  whether  the 
manufacturer  is  a  direct  exporter  of  his 
products  or  sells  or  delivers  them  to  others 
for  export,  and  whether  drawback  will  be 
claimed  by  the  manufacturer  or  bv  others.) 

(Regarding  drawback  operations  conducted 
under  section  1313(d).  the  data  may  describe 
the  flavoring  extracts,  medicinal,  or  toilet 
preparations  (including  perfumery) 
manufactured  with  the  use  of  domestic  tax- 
paid  alcohol;  and  where  such  alcohol  is 
obtained  or  purchased.) 

(Since  the  permission  to  grant  use  of  the 
accelerated  payment  procedure  rests  with  the 
Drawback  office  with  which  claims  will  be 
filed,  do  not  include  any  reference  to  that 
procedure  in  this  application.) 

Tax-Paid  Material  Used  Under  Section 
1313(dl 

(Describe  or  list  the  tax-paid  material) 

Exported  Articles  on  Which  Drawback  Will 
Be  Claimed 

(Name  each  article  to  be  exported) 
Process  of  Manufacture  or  Production 

(Drawback  under  section  1313(d)  is  not 
allowable  except  where  a  manufacture  or 
production  exists.  A  manufacture  or 
production  exists  when  a  "new  and  different 
article  emerges  having  a  distinctive  name. 
character,  or  use",  or  when  an  article  is  made 
fit  for  a  particular  use  (see  19  CFR  191. 2(p); 
see  also  [Anheuser-Busch  Brewing  Assoc,  v. 
United  States.  207  U.S.  556  (1907);  United 
States  V.  International  Paint  Co..  35  CCPA  87 
(1948),  et  al.).  In  order  to  obuin  drawback 
under  section  1313(d),  it  is  essential  for  the 
applicant  to  show  use  in  manufacture  or 
production  by  giving  a  thorough  description 
of  the  manufacturing  process.  Describe  how 
the  tax-paid  material  is  processed  into  the 
export  article.) 

Waste 

(Many  processes  result  in  residue  materials 
which,  for  drawback  purposes,  are  treated  as 
wastes.  Describe  any  residue  materials  which 
you  believe  should  be  so  treated.  If  no  waste 
results,  include  a  positive  statement  to  that 
effect  under  this  heading.) 

(If  waste  occurs,  state:  (1)  Whether  or  not 
it  is  recovered,  (2)  whether  or  not  it  is 
valueless,  and  (3)  what  you  do  with  it.  This 
infonnation  is  required  whether  claims  are 
made  on  a  "used  in"  or  "appearing  in"  basis 
and  regardless  of  the  amount  of  waste 
incurred.) 

(Irrecoverable  wastes  are  those  consisting 
of  materials  which  are  lost  in  the  process. 
Valueless  wastes  are  those  which  may  be 
recovered  but  have  no  value.  These 
irrecoverable  and  valueless  wastes  do  not 
reduce  the  drawback  claim  provided  the 
claim  is  based  on  the  quantity  of  domestic 
tax-paid  alcohol  used  in  manufacturing.  If 
the  claim  is  based  upon  the  quantity  of 
domestic  tax-paid  alcohol  appearing  in  the 
exported  article,  irrecoverable  and  valueless 


waste  will  cause  a  reduction  in  the  amount 
of  drawback.) 

(Valuable  wastes  are  those  recovered 
wastes  which  have  a  value  either  for  sale  or 
for  use  in  a  different  manufacturing  process. 
However,  it  should  be  noted  that  this 
standard  applies  to  the  entire  industry  and  is 
not  a  selection  on  your  part.  An  option  by 
you  not  to  choose  to  sell  or  use  the  waste  in 
some  different  operation,  does  not  make  it 
valueless  if  another  manufacturer  can  use  the 
wa,ste.  State  what  you  do  with  the  waste.  If 
you  have  to  pay  someone  to  get  rid  of  it,  or 
if  you  have  buyers  for  the  waste,  you  must 
state  so  in  your  application  regardless  of 
what  "Basis"  you  are  using.) 

(If  you  recover  valuable  waste  and  if  you 
choose  to  claim  on  the  basis  of  the  quantity 
of  domestic  tax-paid  alcohol  used  in 
producing  the  exported  articles  (less  valuable 
waste),  state  that  you  will  keep  records  to 
establish  the  quantity  and  value  of  the  waste 
recovered.  See  "Basis  of  Claim  for  Drawback" 
section  below.) 

Stock  in  Process 

(Some  processes  result  in  another  type  of 
residual  material,  namely,  stock  in  process, 
which  affects  the  allowance  of  drawback. 
Stock  in  process  necessarily  reduces  the 
quantity  of  domestic  tax-paid  alcohol  used  in 
manufacture  in  a  current  lot  or  period,  in  that 
the  amount  manufactured  in  any  given  batch 
does  not  include  the  recycled  merchandise 
going  into  the'next  batch.  Therefore,  the 
amount  of  domestic  tax-paid  alcohol  used  in 
manufacture  of  exported  articles  is 
decreased.) 

(If  stock  in  process  occurs,  the  application 
must  include  a  statement  that  the  domestic 
tax-paid  alcohol  is  considered  to  be  used  in 
manufacture  at  the  time  it  was  originally 
processed  so  that  the  stock  in  process  will 
not  be  included  twice  in  the  computation  of 
the  domestic  tax-paid  alcohol  used  to 
manufacture  the  finished  articles  on  which 
drawback  is  claimed.) 

l^ss  or  Cain  (Separate  and  Distinct  From 

WASTE) 

(Some  manufecturing  processes  result  in 
an  intangible  loss  or  gain  of  the  net  weight 
or  measurement  of  the  merchandise  used. 
This  loss  or  gain  is  caused  by  atmospheric 
conditions,  chemical  reactions,  or  other 
factors  State  the  approximate  usual 
percentage  or  quantity  of  such  loss  or  gain. 
Note  that  percentage  values  will  be 
considered  to  be  measured  "by  weight" 
unless  otherwise  specified.  Loss  or  gain  does 
not  occur  during  all  manufacturing 
processes.  If  loss  or  gain  does  not  apply  to 
your  manufacturing  process,  state  "Not 
Applicable.") 

Procedures  and  Records  Maintained 
We  will  maintain  records  to  establish: 
1   That  the  exported  articles  on  which 

drawback  is  claimed  were  produced  with  the 

use  of  a  particular  lot  (or  lots)  of  domestic 

tax-paid  alcohol,  and 


2.  The  quantity  of  domestic  tax-paid 
alcohol  2  we  used  in  producing  the  exported 
articles. 

We  realize  that  to  obtain  drawback  the 
claimant  must  establish  that  the  completed 
articles  were  exported  within  5  years  after 
the  tax  has  been  paid  on  the  domestic 
alcohol. 

Our  records  establishing  our  compliance 
with  these  requirements  will  be  available  for 
audit  by  Customs  during  business  hours.  We 
understand  that  drawback  is  not  payable 
without  proof  of  compliance. 

Inventory  Procedures 

(Describe  your  inventory  records  and  state 
how  those  records  will  meet  the  drawback 
recordkeeping  requirements  set  forth  in  19 
U.S.C.  1313(d)  and  part  191  of  the  Customs 
Regulations  as  discussed  under  the  heading 
PROCEDURES  AND  RECORDS 
MAINTAINED.  To  insure  compliance  the 
following  areas  should  be  included  in  your 
discussion:) 

RECEIPT  AND  RAW  STOCK  STORAGE 

RECORDS 
MANUFACTURING  RECORDS 
FINISHED  STOCK  STORAGE  RECORDS 

Basis  of  Claim  for  Drawback 

(There  are  three  different  bases  that  may  be 
used  to  claim  drawback:  (1)  Used  in;  (2) 
Appearing  In;  and  (3)  Used  less  Valuable 
Waste.) 

(The  "Used  In"  basis  may  be  employed 
only  if  there  is  either  no  waste  or  valueless 
or  unrecovered  waste  in  the  operation. 
Irrecoverable  or  valueless  waste  does  not 
reduce  the  amount  of  drawback  when  claims 
are  based  on  the  "Used  In"  basis.  Drawback 
is  payable  in  the  amount  of  100%  of  the  tax 
paid  on  the  quantity  of  domestic  alcohol 
used  in  the  manufacture  of  flavoring  extracts 
and  medicinal  or  toilet  preparation 
(including  perfumery).)  (For  example,  if  100 
gallons  of  alcohol,  valued  at  $1.00  per  gallon, 
were  used  in  manufacture  resulting  in  10 
gallons  of  irrecoverable  or  valueless  waste, 
the  10  gallons  of  irrecoverable  or  valueless 
waste  would  not  reduce  the  drawback.  In  this 
case  drawback  would  be  payable  on  100%  of 
the  tax  paid  on  the  100  gallons  of  domestic 
alcohol  used  to  produce  the  exported 
articles.) 

The  "Appearing  In"  basis  may  be  used 
regardless  of  whether  there  is  waste.  If  the 
"Appearing  In"  basis  is  used,  the  claimant 
does  not  need  to  keep  records  of  waste  and 
its  value.  However,  the  manufacturer  must 
establish  the  identity  and  quantity  of  the 
merchandise  appearing  in  the  exported 
product  and  provide  this  infonnation.  Waste 
reduces  the  amount  of  drawback  when 
claims  are  made  on  the  "Appearing  In"  basis. 
Drawback  is  payable  on  100%  of  the  tax  paid 
on  the  quantity  of  domestic  alcohol  which 
appears  in  the  expxjrted  articles. 

(Based  on  the  previous  example,  drawback 
would  be  payable  on  the  90  gallons  of 
domestic  alcohol  which  actually  went  into 
the  exported  product  (appearing  in)  rather 
than  the  100  gallons  used  in  as  set  forth 
previously.) 


2  If  claims  are  to  be  made  on  an  "appearing  in" 
basis,  the  remainder  of  this  sentence  should  read 
"appearing  in  the  exported  articles  we  produce." 
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(The  "Used  Less  Valuable  Waste"  basis 
may  be  employed  when  the  manufacturer 
recovers  valuable  waste,  and  keeps  records  of 
the  quantity  and  value  of  waste  from  each  lot 
of  domestic  tax-paid  alcohol.  The  value  of 
the  waste  reduces  the  amount  of  drawback 
when  claims  are  based  on  the  "Used  Less 
Valuable  Waste"  basis.  When  valuable  waste 
is  incurred,  the  drawback  allowance  on  the 
exported  article  is  based  on  the  quantity  of 
tax-paid  alcohol  used  to  manufacture  the 
exported  articles,  reduced  by  the  quantity  of 
such  alcohol  which  the  value  of  the  waste 
will  replace.) 

(Based  on  the  previous  examples,  if  the  10 
gallons  of  waste  had  a  value  of  $.50  per 
gallon,  then  the  10  gallons  of  waste,  having 
a  total  value  of  $5.00,  would  be  equivalent 
in  value  to  5  gallons  of  the  tax-paid  alcohol. 
Thus  the  value  of  the  waste  would  replace  5 
gallons  of  the  alcohol  used,  and  drawback  is 
payable  on  100%  of  the  tax  paid  on  95 
gallons  of  alcohol  rather  than  on  the  100 
gallons  "Used  In"  or  the  90  gallons 
"Apjjearing  In"  as  set  forth  in  the  above 
examples.) 

(Two  methods  exist  for  the  manufacturer  to 
show  the  quantity  of  material  used  or 
apptearing  in  the  expwrted  article:  (1) 
Schedule  or  (2)  Abstract.) 

(A  "schedule"  shows  the  quantity  of 
material  used  in  producing  each  unit  of 
product.  The  schedule  method  is  usually 
employed  when  a  standard  line  of 
merchandise  is  beirvg  produced  according  to 
fixed  formulas.  Some  schedules  will  show 
the  quantity  of  merchandise  used  to 
maaufactvu^  or  produce  each  article  and 
others  will  show  the  quantity  appearing  in 
each  finished  article.  Schedules  may  be 
prepared  to  show  the  quantity  of 
merchandise  either  on  the  basis  of 
p>ercentages  or  by  actual  weights  and 
measurements.  A  schedule  determines  the 
amount  that  will  be  needed  to  produce  a  unit 
of  product  before  the  material  is  actually 
used  in  production;) 

(An  "abstract"  is  the  summary  of  the 
records  (which  may  be  set  forth  on  Customs 
Form  331)  which  shows  the  total  quantity 
used  in  producing  all  products  during  the 
period  covered  by  the  abstract.  The  abstract 
looks  at  a  duration  of  time,  for  instance  3 
months,  in  which  the  quantity  of  material  has 
been  used.  An  abstract  looks  back  on  how 
much  material  was  actually  used  after  a 
production  [>eriod  has  been  completed.) 

(An  applicant  who  fails  to  indicate  the 
"schedule"  choice  must  base  his  claims  on 
the  "abstract"  method.  State  which  Basis  and 
Method  you  will  use.  An  example  of  Used  In 
by  schedule  follows:) 

We  shall  claim  drawback  on  the  quantity 
of  (sf)ecify  material)  used  in  manufacturing 
(exported  article)  according  to  the  schedule 
set  forth  below. 

(Section  191.8(f)  of  the  Customs 
Regulations  requires  submission  of  the 
schedule  with  the  application  for  a  specific 
manufacturing  drawback  ruling.  An 
applicant  who  desires  to  file  supplemental 
schedules  with  the  drawback  office  whenever 
there  is  a  change  in  the  quantity  or  material 
used  should  state:) 

We  request  permission  to  file  supplemental 
schedules  with  the  drawback  office  covering 


changes  in  the  quantities  of  material  used  to 
produce  the  expwrted  articles,  or  different 
styles  or  capacities  of  containers  of  such 
exported  merchandise. 

(Except  as  noted  above  in  the  explanation 
of  the  "Appearing  In"  basis,  neither  the 
"Appearing  In"  basis  nor  the  "schedule" 
method  for  claiming  drawback  may  be  used 
where  the  relative  value  proceciure  is 
required.) 

Agreements 

The  Applicant  specifically  agrees  that  it 
will: 

1.  Operate  in  full  conformance  with  the 
terms  of  this  application  for  a  specific 
manufacturing  drawback  ruling  when 
claiming  drawback; 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  fwyment  of  any  drawback  claim 
predicated  in  whole  or  in  part  upon  this 
application; 

4.  Keep  this  application  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  or 
factories,  the  corporate  name,  corporate 
officers,  or  the  corporate  organization  by 
succession  or  reincorporation: 

5.  Keep  this  application  current  by 
reporting  promptly  to  the  Headquarters,  U.S. 
Customs  Service  all  other  changes  affecting 
information  contained  in  this  application; 

6.  Keep  a  copy  of  this  application  and  the 
letter  of  approval  by  Customs  Headquarters 
on  file  for  ready  reference  by  employees  and 
require  all  officials  and  employees  concerned 
to  familiarize  themselves  with  the  provisions 
of  this  application  and  that  letter  of  approval; 
and 

7.  Issue  instructions  to  insure  proper 
compliance  with  title  19,  United  States  Code, 
section  1313(d),  part  191  of  the  Customs 
Regulations  and  this  application  and  letter  of 
approval. 

Declaration  of  Official 

I  declare  that  I  have  read  this  application 
for  a  specific  manufacturing  drawback  ruling; 
that  I  know  the  averments  and  agreements 
contained  herein  are  true  and  correct;  and 

that  my  signature  on  this day  of 

19 .  makes  this 

application  binding  on 

(Name  of  Applicant  Corporation,  Partnership. 

or  Sole  Proprietorship) 

By  3 


(Signature  and  Title) 


'  Section  191.6(a)  of  the  Customs  Regulations 
requires  that  applications  for  speciHc 
manufacturing  drawback  rulings  be  signed  by  the 
owner  of  a  sole  proprietorship,  a  partner  in  a 
partnership,  or  the  president,  vice  president, 
secretary,  treasurer  or  other  individual  legally 
authorized  to  bind  the  corporation  In  addition,  any 
employee  of  a  business  entity  with  a  customs  power 
of  attorney  filed  with  the  Customs  port  for  the 
drawback  office  which  will  liquidate  vour 
drawback  claims  may  sign  such  an  application,  as 
may  a  licensed  Customs  broker  with  a  Customs 
power  of  attorney.  You  should  state  in  which 
Customs  port  Customs  powerts)  of  attorney  is/ are 
filed. 


(Print  Name) 

Format  for  1313(gl  Application  Cpmpany 
Letterhead  (Optional) 

U.S.  Customs  Servicf 

Entry  and  Carrier  Rulings  Branch.  130J 

Constitution  Avenue,  N.W..  Washington. 

DC  20229 
Dear  Sir:  We,  (Applicant's  Name),  a  (State, 
e.g..  Delaware)  corporation  (or  other 
described  entity)  submit  this  application  for 
a  specific  manufacturing  drawback  ruling 
that  our  manufacturing  operations  qualify  for 
drawback  under  title  19,  United  States  Code, 
section  1313(g).  and  part  191  of  the  Customs 
Regulations.  We  request  that  the  Customs 
Service  authorize  drawback  on  the  basis  of 
this  application. 

Name  and  Address  and  IBS  Number  of 
Applicant 

(Section  191.8(a)  of  the  Customs 
Regulations  provides  that  each  manufacturer 
or  producer  of  articles  intended  for 
exportation  with  the  benefit  of  drawback 
shall  apply  for  a  specific  manufacturing 
drawback  ruling,  unless  op>erating  under  a 
general  manufacturing  drawback  ruling 
under  §191  7  of  the  Customs  Regulations 
Customs  will  not  approve  an  application 
which  shows  an  unincorporated  division  or 
company  as  the  applicant  (see  §  191.81a)).) 

Location  of  Factory  or  Shipyard 

(Give  the  address  of  the  factory(s)  or 
shipyard(s)  at  which  the  construction  and 
equipment  will  take  place.  If  the  factory  or 
shipyard  is  a  different  legal  entity  from  the 
applicant,  so  state  and  indicate  if  operating 
under  an  Agent's  general  manufacturing 
drawback  ruling.) 

Corporate  Officers 

(List  officers  and  other  persons  legally 
authorized  to  bind  the  corporation  who  will 
sign  drawback  documents.  Section  191.6  of 
the  Customs  Regulations  p»ermits  only  the 
president,  vice-pres  lent.  secretary,  treasurer, 
or  any  other  individual  legally  authorized  to 
bind  corporation  to  sign  for  a  corporation.  In 
addition,  a  person  within  a  business  entity 
with  a  Customs  power  of  attorney  for  the 
company  may  sign.  A  Customs  power  of 
attorney  may  also  be  given  to  a  licensed 
Customs  broker  This  heading  should  be 
changed  to  NAMES  OF  PARTNTiRS  or 
PROPRIETOR  in  the  case  of  a  partnership  or 
sole  proprietorship,  respectively  ) 

Customs  Office  Where  Drawback  Claims  Will 
be  Filed 

(The  8  offices  where  drawback  claims  can 
be  filed  are  located  at: 

Boston.  MA; 
New  York,  NY: 
Miami,  FL; 
New  Orleans.  LA, 
Houston,  TX; 
Long  Beach,  CA; 
Chicago,  IL; 
San  Francisco,  CA) 

(An  original  application  and  t**'o  copies 
must  be  filed.  If  the  applicant  intends  to  file 
drawback  claims  at  more  than  one  drawback 
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o£Bce,  two  additional  copies  of  the 
application  must  be  furnished  for  each 
additional  ofTice  indicated  ) 

General  Statement 

(The  following  questions  must  be 
answered: 

1.  Who  will  be  the  importer  of  the 
merchandise? 

(If  the  applicant  will  not  always  be  the 
importer,  does  the  applicant  understand  its 
obligations  to  obtain  Ihe  appropriate 
certificatesof  delivery  (19  CFR  191.10), 
certificates  of  manufecture  and  delivery  (19 
CFR  191.24).  or  both?) 

2.  Who  is  the  manufacturer? 

(Is  the  applicant  constructing  and 
equipping  for  his  own  account  or  merely 
performing  the  operation  on  a  toll  basis  for 
others?) 

3.  Will  the  applicant  be  the  drawback 
claimant? 

(State  how  the  vessel  will  qualify  for 
drawback  under  19  U.S.C  1313(g).' Who  is 
the  foreign  person  or  government  for  whom 
the  vessel  is  being  made  or  equipped?) 

(There  shall  be  included  under  this 
heading  the  following  statement: 

We  are  particularly  aware  of  the  terms  of 
S  191.76(a)(1)  of  and  subpart  M  of  part  191 
of  the  Customs  Regulations,  and  shall  comply 
with  these  sections  where  appropriate.) 

(Since  the  permission  to  grant  use  of  the 
accelerated  payment  procedure  rests  with  the 
Drawback  office  with  which  claims  will  be 
filed,  do  not  include  any  reference  to  that 
procedure  in  this  application.) 

Imported  Merchandise  or  Drawback  Products 
Used 

(Describe  the  imported  merchandise  or 
drawback  products) 

Articles  Constructed  and  Equipped  for 
Export 

(Name  the  vessel  or  vessels  to  be  made 
with  imported  merchandise  or  drawback 
products) 

Process  of  Construction  and  Equipment 

(What  is  required  here  is  a  clear,  concise 
description  of  the  process  of  construction 
and  equipment  involved.  The  description 
should  also  trace  the  flow  of  materials 
through  the  manufacturing  process  for  the 
purpose  of  establishing  physical 
identification  of  the  imported  or  drawback 
merchandise  and  of  the  articles  resulting 
from  the  processing.) 

Waste 

(Many  processes  result  in  residue  materials 
which,  for  drawback  purposes,  are  treated  as 
wastes.  Describe  any  residue  materials  which 
you  believe  should  be  so  treated.  If  no  waste 
results,  include  a  positive  statement  to  that 
effect  under  this  heading.)  (If  waste  occurs. 
state:  (1)  Whether  or  not  it  is  recovered.  (21 
whether  or  not  it  is  valueless,  and  (3)  what 
you  do  with  it  This  information  is  required 
whether  claims  are  made  on  a  "used  in"  or 
'appearing  in"  basis  and  regardless  of  the 
amount  of  waste  incurred.) 

(Irrecoverable  wastes  are  those  consisting 
of  materials  which  are  lost  in  the  process 
Valueless  wastes  are  those  which  may  be 
rocovered  but  have  no  value.  These 


irrecoverable  and  valueless  wastes  do  not 
reduce  the  drawback  claim  provided  the 
claim  is  based  on  the  quantity  of  imported 
material  used  in  manufacturing.  If  the  claim 
is  based  upon  the  quantity  of  imported 
merchandise  appearing  in  the  exported 
article,  irrecoverable  and  valueless  waste  will 
cause  a  reduction  in  the  amount  of 
drawback.) 

(Valuable  wastes  are  those  recovered 
wastes  which  have  a  value  either  for  sale  or 
for  use  in  a  different  manufacturing  process. 
However,  it  should  be  noted  that  this 
standard  applies  to  the  entire  industry  and  is 
not  a  selection  on  your  part.  An  option  by 
you  not  to  choose  to  sell  or  use  the  waste  in 
some  different  of)eration  does  not  make  it 
valueless  if  another  manufacturer  can  use  the 
waste.  State  what  you  do  with  the  waste.  If 
you  have  to  pay  someone  to  get  rid  of  it,  or 
if  you  have  buyers  for  the  waste,  you  must 
state  so  in  your  application  regardless  of 
what  "Basis"  you  are  using.) 

(If  you  recover  valuable  waste  and  if  you 
choose  to  claim  on  the  basis  of  the  quantity 
of  imported  or  substituted  merchandise  used 
in  producing  the  exported  articles  (less 
valuable  waste),  state  that  you  will  keep 
records  to  establish  the  quantity  and  value  of 
the  waste  recovered.  See  "Basis  of  Claim  for 
Drawback"  section  below.) 

Loss  or  Gain  (Separate  and  Distinct  From 

WASTE  I 

(Some  manufacturing  processes  result  in 
an  intangible  loss  or  gain  of  the  net  weight 
or  measurement  of  the  merchandise  used. 
This  loss  or  gain  is  caused  by  atmospheric 
conditions,  chemical  reactions,  or  other 
factors.  State  the  approximate  usual 
percentage  or  quantity  of  such  loss  or  gain. 
Note  that  percentage  values  will  be 
considered  to  be  measured  "by  weight" 
unless  otherwise  sp)ecified.  Loss  or  gain  does 
not  occur  during  all  manufacturing 
processes.  If  loss  or  gain  does  not  apply  to 
your  manufacturing  process,  state  "Not 
Applicable") 

Procedures  and  Records  Maintained 

We  will  maintain  records  to  establish: 

1  That  an  exported  article  on  which 
drawback  is  claimed  was  constructed  and 
equipped  with  the  use  of  a  particular  lot  (or 
lots)  of  imported  material;  and 

2  The  quantity  of  imported  merchandise  ^ 
we  used  in  producing  the  exported  article, 

( ^  If  claims  are  to  be  made  on  an  "appearing 
in"  basis,  the  remainder  of  this  sentence 
should  read  "appearing  in  the  exported 
articles  we  produce") 

We  realize  that  to  obtain  drawback  the 
claimant  must  establish  that  the  completed 
articles  were  exported  within  5  years  after 
the  importation  of  the  imported  merchandise. 

Our  records  establishing  our  compliance 
with  these  requirements  will  be  available  for 
audit  by  Customs  during  business  hours.  We 
understand  that  drawback  is  not  payable 
without  proof  of  compliance. 

Inventory  Procedures 

(Describe  your  inventory  records  and  state 
how  those  records  will  meet  the  drawback 
recordkeeping  requirements  set  forth  in  19 
use.  1313  and  part  191  of  the  Customs 
Regulations  as  discussed  under  the  heading 


PROCEDURES  AND  RECORDS 
MAINTAINED.  To  insure  compliance  the 
following  should  be  included  in  your 
discussion:) 

RECEIPT  AND  RAW  STOCK  STORAGE 

RECORDS 
CONSTRUCTION  AND  EQUIPMENT 

RECORDS 
FINISHED  STOCK  STORAGE  RECORDS 
SHIPPING  RECORDS 

Basis  of  Claim  for  Drawback 

(There  are  three  different  bases  that  may  be 
used  to  claim  drawback:  (1)  Used  in;  (2) 
Appearing  In;  and  (3)  Used  less  Valuable 
Waste.) 

(The  "Used  In"  basis  may  be  employed 
only  if  there  is  either  no  waste  or  valueless 
or  unrecovered  waste  in  the  operation. 
Irrecoverable  or  valueless  waste  does  not 
reduce  the  amount  of  drawback  when  claims 
are  based  on  the  "Used  In"  basis.  Drawback 
is  payable  in  the  amount  of  99  percent  of  the 
duty  paid  on  the  quantity  of  imported 
material  used  to  construct  and  equip  the 
exported  article.) 

(For  example,  if  100  pounds  of  material, 
valued  at  $1.00  per  pound,  were  used  in 
manufacture  resulting  in  10  p)ounds  of 
irrecoverable  or  valueless  waste,  the  10 
pounds  of  irrecoverable  or  valueless  waste 
would  not  reduce  the  drawback.  In  this  case 
drawback  would  be  payable  on  99%  of  the 
duty  paid  on  the  100  pounds  of  imported 
material  used  in  constructing  and  equipping 
the  exported  articles.) 

(The  'Appearing  In"  basis  may  be  used 
regardless  of  whether  there  is  waste.  If  the 
"Appearing  In"  basis  is  used,  the  claimant 
does  not  need  to  keep  records  of  waste  and 
its  value.  However,  the  manufacturer  must 
establish  the  identity  and  quantity  of  the 
merchandise  appearing  in  the  exp>orted 
product  and  provide  this  information.  Waste 
reduces  the  amount  of  drawback  when 
claims  are  made  on  the  "Appearing  In"  basis. 
I^rawback  is  payable  on  99  percent  of  the 
duty  paid  on  the  quantity  of  imported 
material  which  appears  in  the  exported 
articles.  "Appearing  In"  may  not  be  used  if 
by-products  are  involved  unless  the 
applicant  agrees  to  value  all  products 
identically.) 

(Based  on  the  previous  example,  drawback 
would  be  payable  on  the  90  pounds  of 
imported  material  which  actually  went  into 
the  exported  product  (appearing  in)  rather 
than  the  100  pounds  used  in  as  set  forth 
previously.) 

(The  "Used  Less  Valuable  Waste"  basis 
may  be  employed  when  the  manufacturer 
f^covers  valuable  waste,  and  keeps  records  of 
the  quantity  and  value  of  waste  from  each  lot 
of  merchandise.  The  value  of  the  waste 
reduces  the  amount  of  drawback  when 
claims  are  based  on  the  "Used  Less  Valuable 
Waste"  basis.  When  valuable  waste  is 
incurred,  the  drawback  allowance  on  the 
exported  article  may  be  based  on  the  duty 
paid  on  the  quantity  of  imported  material 
used  to  construct  and  equip  the  exported 
product,  reduced  by  the  quantity  of  such 
material  which  the  value  of  the  waste  will 
replace.  Thus  in  this  case,  drawback  is 
claimed  on  the  quantity  of  eligible  material 
actually  used  to  produce  the  exported 
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product,  less  the  amount  of  such  material 
which  the  value  of  the  waste  would  replace 
Note  section  191.25(c)  of  the  Customs 
Regulations.) 

(Based  on  the  previous  examples,  if  the  10 
pKDunds  ot  waste  had  a  value  of  S.50  per 
pound,  then  the  10  pounds  of  waste,  having 
a  total  value  of  $5.90.  would  be  equivalent 
'n  value  to  5  pounds  of  the  imported 
material.  Thus  the  value  of  the  waste  would 
replace  5  f>ounds  of  the  merchandise  used, 
and  drawback  is  payable  on  99  percent  of  the 
duty  paid  on  the  95  pounds  of  imported 
material  rather  than  on  the  100  pounds 
"Used  In"  or  the  90  pounds  "Appearing  In" 
as  set  forth  in  the  above  examples.) 

(Two  methods  exist  for  the  manufacturer  to 
show  the  quantity  of  material  used  or 
appearing  in  the  exported  article;  (1) 
Schedule  or  (2)  Abstract.) 

(A  "schedule"  shows  the  quantity  of 
material  used  in  producing  each  unit  of 
product.  The  schedule  method  is  usually 
employed  when  a  standard  line  of 
merchandise  is  being  produced  according  to 
fixed  formulas.  Some  schedules  will  show 
the  quantity  of  merchandise  used  to 
manufacture  or  produce  each  article  and 
others  will  show  the  quantity  appearing  in 
each  finished  article.  Schedules  may  be 
prepared  to  show  the  quantity  of 
merchandise  either  on  the  basis  of 
percentages  or  by  actual  weights  and 
measurements.  A  schedule  determines  the 
amount  that  will  be  needed  to  produce  a  unit 
of  product  before  the  material  is  actually 
used  in  production;) 

(An  "abstract"  is  the  summary  of  the 
records  (which  may  be  set  forth  on  Customs 
Form  331)  which  shows  the  total  quantity 
used  in  producing  all  products  during  the 
period  covered  by  the  abstract.  The  abstract 
looks  at  a  duration  of  time,  for  instance  3 
months,  in  which  the  quantity  of  material  has 
been  used.  An  abstract  Uxiks  back  on  how 
much  material  was  actually  used  after  a 
production  period  has  been  completed.) 

(An  applicant  who  fails  to  indicate  the 
"schedule"  choice  must  base  his  claims  on 
the  "abstract"  method.  State  which  Basis  and 
Method  you  will  use.  An  example  of  Used  In 
bv  Schedule  would  read:) 


We  shall  claim  drawback  on  the  quantity 
of  (specify  material)  used  in  manufacturing 
(expxjrted  article)  according  to  the  schedule 
set  tortli  below. 

(Section  191.8(f)  of  the  Customs 
Regulations  requires  submission  of  the 
schedule  with  the  application  for  a  specific 
manufacturing  drawback  ruling.  An 
applicant  who  desires  to  file  supplemental 
schedules  with  the  drawback  office  whenever 
there  is  a  change  in  the  quantity  or  material 
used  should  state;) 

We  request  permission  to  file  supplemental 
schedules  with  the  drawback  office  covering 
changes  in  the  quantities  of  material  used  to 
produce  the  exported  articles,  or  different 
styles  or  capacities  of  containers  of  such 
exfKDrted  merchandise. 

(Except  as  noted  above  in  the  explanation 
of  the  "Appearing  In"  basis,  neither  the 
"Appearing  In  '  basis  nor  the  "schedule" 
method  for  claiming  drawback  may  be  used 
where  the  relative  value  procedure  is 
required.) 

Agreements 

The  Applicant  specifically  agrees  that  if 
will; 

1.  Operate  in  full  conformance  with  the 
terms  of  this  application  for  a  specific 
manufacturing  drawback  ruling  when 
claiming  drawback; 

2.  Open  its  factory  and  records  for 
examination  at  all  reasonable  hours  by 
authorized  Government  officers; 

3.  Keep  its  drawback  related  records  and 
supporting  data  for  at  least  3  years  from  the 
date  of  payment  of  any  drawback  claim 
predicated  in  whole  or  in  part  uf)on  this 
application; 

4.  Keep  this  application  current  by 
reporting  promptly  to  the  drawback  office 
which  liquidates  its  claims  any  changes  in 
the  number  or  locations  of  its  offices  or 
factories,  the  corporate  name,  corporate 
officers,  or  the  corporate  organization  by 
succession  or  reincorporation; 

5.  Keep  this  application  current  by 
reporting  promptly  to  the  Headquarters,  US 
Customs  Service  all  other  changes  affecting 
information  contained  in  this  application. 

fi.  Keep  a  copy  of  this  application  and  the 
letter  of  approval  by  Customs  Headquarters 


on  file  for  ready  reference  by  employees  and 
require  all  officials  and  employees  concerned 
to  familiarize  themselves  with  the  provisions 
of  this  application  and  that  letter  of  approval, 
and 

7.  Issue  instructions  to  insure  proper 
compliance  with  titie  19,  United  Slates  Code, 
section  1313tg).  part  191  of  the  Customs 
Regulations  and  this  application  and  letter  of 
approval. 

Declaration  of  Official 

!  declare  that  1  have  read  this  application 
for  a  specific  manufacturing  drawback  ruling; 
that  I  know  the  averments  and  agreements 
contained  herein  are  true  and  correct;  and 

that  my  signature  on  this day  of 

19 .  m.akes  this 

application  binding  on 


(.Name  of  Applicant  Corporation.  Partnership. 
or  Sole  Proprietorship) 

By  < 

(Signature  and  Titie) 


iPrint  Name) 
Samuel  H.  Banks, 

Acting  Commissioner  of(MStoms. 
Approved:  December  10,  1996 
John  P.  Simpson. 

Deputy  Assistant  Secretary  of  the  Treastirw 
IFR  Doc.  97-1048  Filed  1-17-97.  8:45  am] 
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-'Section  191  61a)  of  the  Cusloms  Regul.^!ions 
requires  that  applications  for  specific 
manufacturing  drawback  rulings  be  signed  bv  the 
(i»-ner  of  a  sole  proprietorship,  a  partner  m  a 
partnership,  or  the  president,  vice  presioent 
secretary,  treasurer  o'  other  indiv  ideal  iegaiiv 
authorized  to  bind  the  corporation  In  ,-jdditior..  an> 
employee  of  a  business  entitv  with  a  Custom.* 
power  of  attorney  with  the  Customs  pon  for  the 
drawtwck  oiTice  which  wiii  liquidate  vour 
drawtMck  claims  may  sign  such  an  application,  as 
may  a  licensed  Custom."  brok,er  with  a  Cusioms 
pcwer  of  attorney  You  should  state  in  which 
Customs  port  Customs  power(s)  of  attorney  us.  are 
filed. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228,  229,  230  and  239 

[Ratoase  Nos.  33-7380;  34-38164;  IC- 
22464;  File  No.  S7-3-87;  International 
Serlea  No.  1044] 

RIN  3235-AG88 

Plain  English  Disclosure 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  One  of  the  fundamental 
protections  provided  to  investors  bv  our 
federal  securities  laws  is  full  and  fair 
disclosure,  but  investors  must  be  able  to 
understand  these  disclosures  to  benefit 
from  them.  Prospectuses  often  use  a 
complex,  legalistic  language  that  is 
foreign  to  all  but  financial  or  legal 
experts.  To  address  these  problems,  our 
rule  proposals  would:  Require 
companies  to  use  plain  English 
principles  in  wTiting  the  front  and  back 
cover  pages,  summarv  and  risk  factor 
sections  of  prospectuses:  revise  current 
requirements  for  highly  technical 
information  in  the  front  of  prospectuses; 
and  revise  the  rule  on  the  preparation  of 
prospectuses  to  provide  companies  with 
more  specific  guidance  on  the  clarity 
required  in  the  entire  document 

DATES:  Public  comments  are  due  March 
24, 1997 

ADDRESSES:  Please  send  three  copies  of 
the  comment  letter  to  [onathan  G  Katz. 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  DC  20549-60(39. 
Comments  can  be  sent  electronically  to 
the  following  e-mail  address:  rule- 
comment.s@sec.gov.  The  comment  letter 
should  refer  to  File  No  S7-3-97;  if  e- 
mail  is  used  plea.se  mclude  the  file 
number  in  the  subject  line.  Anyone  can 
inspect  and  copy  the  comment  letters  in 
the  SEC's  Public  Reference  Room.  450 
Fifth  Street,  N.W.  Washington,  D.C. 
20549,  We  will  post  comment  letters 
submitted  electronically  on  our  Internet 
site  (http://www.sec.gov) 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
D.  Wallace,  Senior  Counsel  to  the 
Director,  Division  of  Corporation 
Finance,  at  (202)  942-2980.  or  Kathleen 
K.  Clarke.  Special  Counsel,  Division  of 
Investment  Management,  at  (202)  942- 
0724,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549 
SUPPtEMENTARY  INFORMATION:  To 
implement  the  first  step  in  our  plain 
English  initiatives,  we  are  publishing  for 


comment  amendments  to  Rules  421  ' 
and  461  -  of  Regulation  C  '  and  Items 
101,^  301,5  soi.^  502,7  503,'<  and  508"  of 
Regulation  S-K,'"  We  also  are  proposing 
minor  amendments  to  Forms  S-2,i '  S- 
3.'^  S-4,'-'  S-20,'*  F-3,i5  and  Form  F- 
4.">as  part  of  this  plain  English 
initiative. 

The  Office  of  Investor  Education  and 
Assistance  is  issuing  simultaneously  a 
draft  of  the  text  of  A  Plain  English 
Handbook  How  to  Create  Clear  SEC 
Disclosure  Documents  The  handbook 
covers  proven  techniques  and  tips  on 
how  to  create  plain  English  documents. 
You  may  request  a  copy  of  the  draft 
handbook  by  calling  l-^OO-SEC-0330; 
or  you  may  access  the  document  on  our 
Internet  site  (http://www,sec.gov). 
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I.  Executive  Summary 

Full  and  fair  disclosure  is  one  of  the 
cornerstones  of  investor  protection 
under  the  federal  securities  laws. 
Documents  that  communicate  clearly 
and  effectively  play  a  crucial  role  in 
achieving  the  basic  protections  provided 
by  disclosure.  For  many  years,  it  has 
been  recognized  that  the  language  and 
style  of  disclosure  documents  could  be 
improved.  Most  recently,  the  Task  Force 
on  Disclosure  Simplification  '^ 
criticized  prospectuses  for  their  dense 
writing,  legal  boilerplate,  and  repetitive 
disclosures.  These  problems  are 
magnified  by  the  complex  transactions 
and  novel  securities  that  dominate 
today's  securities  market. 

As  part  of  our  ongoing  commitment  to 
give  investors  more  understandable 
disclosure  documents,  we  are  proposing 
a  rule  for  public  comment  that  requires 
the  use  of  plain  English  writing 
principles  when  drafting  the  front  of 
prospectuses — the  cover  page,  summary, 
and  risk  factor  sections  of  these 
documents.  The  proposed  rule  would 
require  public  companies  and  mutual 
funds  to  write  this  information  in 
everyday  language  that  investors  can 
understand  on  the  first  reading. 

The  efforts  to  date  of  the  public 
companies  participating  in  our  plain 
English  pilot  programs  support  our 
belief  that  disclosure  documents  can  be 
made  more  readable  without  sacrificing 
substantive  business  and  financial 
information.  Our  proposed  plain 
English  rule,  Rule  421(d),  would  specify 
six  minimum  plain  English  writing 
principles  that  public  companies  should 
use  in  drafting  the  front  of  prospectuses: 
Active  voice,  short  sentences,  everyday 


"S.E.C.  Report  of  the  Task  Force  on  Disclosure 
Simplification  (1996).  Section  II.  Presentation  of 
Information  The  staff  task  force,  with  Philip  K. 
Howard  providing  valuable  advice,  recommended 
ways  to  streamline,  simplify  and  modernize  our 
rules  and  forms  on  capital  formation  without 
compromising  investor  protection. 
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language,  tabular  presentation  of 
complex  material,  no  legal  jargon,  and 
no  multiple  negatives.  This  proposal 
would  not  reduce  or  eliminate  any  of 
the  substantive  disclosures  public 
companies  must  give  investors.  The 
prospectus  would  continue  to  contain 
detailed  business  and  financial 
information,  which  would  be  available 
to  investors  and  others  in  the 
marketplace  who  use  this  information. 

Recognizing  that  many  of  our  rules 
have  contributed  to  the  legalistic 
language  and  tone  of  these  documents, 
we  also  are  proposing  to  eliminate 
highly  formatted  and  overly  technical 
information  required  on  the  cover  page. 
The  proposed  rules  move  to  the  body  of 
the  document  technical  information  that 
may  be  important  to  the  offering 
process,  but  is  not  critical  for  the  cover 
page.  In  addition,  we  are  proposing 
other  revisions  to  Rule  421,  the  rule  on 
the  preparation  of  prospectuses,  to  give 
companies  guidance  on  how  to  improve 
the  readability  of  the  rest  of  the 
prospectus. 

Because  our  plain  English  proposals 
will  change  customary  drafting 
practices,  we  are  continuing  our  plain 
English  pilot  programs  to  help 
companies  draft  clearer  disclosure 
documents.  The  documents  filed  by 
pilot  participants  will  provide  other 
companies  with  examples  of  plain 
English  documents.  Also,  the  Office  of 
Investor  Education  and  Assistance  today 
is  issuing  a  draft  of  the  text  of  A  Plain 
English  Handbook:  How  To  Create  Clear 
SEC  Disclosure  Documents  to  explain 
the  plain  English  principles  of  our 
proposed  rule  and  other  techniques  for 
producing  clearer  documents.  The  staff 
welcomes  your  views  on  the  draft 
handbook  and  how  it  can  be  improved. 
Once  the  staff  receives  your  comments, 
the  handbook  will  be  finalized  and 
available  to  the  public  at  no  cost. 

We  have  used  a  number  of  the  plain 
English  writing  techniques  in  this 
release.  Jor  example,  we  have  kept 
.sentences  and  paragraphs  short  and 
avoided  defined  terms,  cross-references, 
and  other  legalistic  or  formal  writing 
conventions.  We  also  have  used  the 
personal  pronoun  "we"  when  referring 
to  the  SEC  and  "you"  when  referring  to 
public  companies  and  mutual  funds  that 
would  need  to  comply  with  our  plain 
English  proposals. 

We  encourage  everyone  involved  in 
the  public  offering  process — public 
companies,  lawyers,  accountants, 
underwriters  and  investment  bankers — 
to  give  us  their  comments  on  the 
proposed  rules  and  other  ways  we  can 
improve  the  language  in  disclosure 
documents.  Most  importantly,  we 
would  like  investors,  financial  analysts, 


brokers,  and  other  users  of  these 
disclosure  documents  to  give  us  their 
views  on  our  plain  English  proposals 
and  ways  to  improve  the  readability  of 
these  documents. 

II.  Background 

A.  Prospectus  Disclosure  Problems 

Giving  investors  full  and  fair 
disclosure  is  one  of  the  cornerstones  of 
investor  protection  under  the  federal 
securities  laws.  The  legislative  histor\ 
of  the  Securities  Act  of  1933"*  states  that 
the  purpose  of  disclosure  "is  to  secure 
for  potential  buyers  the  means  of 
understanding  the  intricacies  of  the 
transaction  into  which  they  are 
invited."  •'*  The  prospectus — the 
traditional  offering  document — must 
describe  the  company's  business, 
management,  and  financial  condition  to 
enable  investors  to  make  informed 
investment  decisions. 

Investors  often  complain  that 
prospectuses  use  arcane,  complex,  and 
incomprehensible  language.^"  As  a 
result,  many  investors  may  skim,  rather 
than  read,  prospectuses.-'  A  recent 
study  on  the  investment  concerns  of 
senior  citizens  concluded: 

The  notion  that  there  is  "full  disclosure" 
to  Americans  about  their  investments  is.  by 
and  large,  a  myth  •   •   *  (mjost  written 
disclosures  are  too  long  and  too  complicated 
to  be  of  any  practical  use  to  someone  other 
than  a  securities  lawyer  or  expert  investor.-^ 

The  Task  Forces  report  criticized 
prospectuses  for  their  dense  writing, 
leeal  boilerplate,  and  repetitive 
descriptions  of  the  company's  business. 
Noting  that  trivial  points  sometimes 
receive  as  much  attention  as  material 
ones,  the  report  found  that  dense 
disclosure  can  often  bur\'  the  points  that 
are  most  significant  to  making  an 
informed  investment  decision.  The 
report  expressed  concern  that 
prospectuses  are  filled  with  legal  jargon 
and  over-inclusive  disclosures. 

These  problems  are  not  new.  More 
than  forty-five  years  ago.  Professor  Louis 
Loss  identified  prospectus  readability  as 
one  of  the  basic  problems  with  the 
registration  process.^'  In  1969.  the 


'"15U.S.C.  77a  etseq 

'-  H.R.  Rep.  No.  85.  73rd  Cong..  1st  Sess.  8  (1933). 

'.See.  eg..  Letter  from  American  Association  of 
Retired  Persons,  the  Consumer  Federation  of 
.\merica.  and  the  National  Council  of  Individual 
Investors  on  the  Pri\atP  Securities  Litigation  Reform 
,^rt  of  1995  regarding  the  .^cfs  provision  requiring 
a  studv  on  protections  for  .senior  citizens  and 
qualified  retirement  plans  (.Mav  1.  1996). 

•'  See.  Richard  C  Wyditk,  Plain  English  for 
LoMyers.  3  11994). 

"See.  AARP/CFA/NASAA  Background  Report: 
The  Five  Biggest  Problems  "Legitimate"  Investing 
Poses  For  Older  Inve.sinrs  (March  1995). 

■' Pisclosurc  to  Investors  A  Reappraisal  of 
Administrative  Policies  under  the  '33  and  34  Acts 


Wheat  Report  found  that  prospectuses 
included  unnecessary  information,  and 
were  often  so  long  or  complex  that  the 
average  investor  could  not  readilv 
understand  them.** 

Over  the  years,  the  SEC  has  attempted 
to  address  these  problems.  The  SEC's 
concern  about  prospectuses  for 
employee  benefit  plans  prompted  a 
1966  release  encouraging  issuers  to 
avoid  complex  legal  and  other  technical 
language  in  the  plan  prospectus.  Most 
plan  prospectuses  either  repeated  the 
full  text  of  the  legal  document  adopting 
the  plan  or  summarized  the  legal 
document  using  the  same  legal 
language.  In  the  release,  the  SEC 
recognized  that  the  chief  goal  of 
registration  is  to  provide  investors  with 
disclosures  that  they  can  readily 
understand,  concluding  that  "*   *   * 
failure  to  use  language  that  is  clear  and 
understandable  by  the  investor  may 
operate  to  defeat  the  purpose  of  the 
prospectus."'- 

When  the  SEC  adopted  the  integrated 
disclosure  system  in  1982,  it  encouraged 
issuers  to  deliver  their  more  readable 
glossy  annual  reports  to  shareholders, 
rather  than  the  legalistic  annual  report 
on  Form  10-K.  The  SEC  believed  that 
the  more  readable  annual  reports  would 
"promote  the  goal  of  concise,  effective 
communication  in  the  Securities  Act 
context.  "^'' 

Also  in  1982.  the  SEC  codified,  in 
Rule  421  of  Regulation  C.  the 
requirement  for  clear,  concise  and 
understandable  presentation  of 
information  in  prospectuses.*''  This  rule 
r^lls  for  descriptive  captions  or 
headings,  and  reasonably  short 
paragraphs  or  sections.  The  rule  also 
permits  summaries  of  the  information 
required  in  the  prospectus,  except  for 
financial  or  tabular  information 

Several  of  the  existing  disclosure 
items  already  require  companies  to  use 
plain  English  tools — a  table  or  chart — to 
improve  c;laritv  and  increase  the 
likelihood  that  investors  can  grasp  the 
information.  For  example,  disclosure  of 
managements'  compensation  must  be  in 


77-78  (1969)  (Wheat  Report)  (citing  l^ss.  Securities 
Pegulation  148—66  (1st.  ed.  1951). 

''Wheat  Report  at  77  See  also  Beport  of  the 
Advisor^'  Committee  on  Corporate  Disclosure  to  the 
Securities  and  Exchange  Commission  Appendix  to 
the  Heport  of  the  Advisory-  Committee  on  Corporate 
Disclosure.  6,  21-22  (November  3.  1977). 

^Securities  .\ct  Release  No  4844  (August  5, 
1966)131  FR  10667! 

•"Securities  Act  Relea.se  No.  6383  (March  3.  1982) 
145  FR  11380) 

-'In  1982,  the  SEC  rescinded  the  guidelines  for 
the  preparation  of  prospectuses  in  Securities  Act 
Release  No.  4936  (December  9.  1968)  |33  FR  18617) 
except  for  the  guide  requiring  clear,  concise 
prospectus  information,  which  was  moved  to  Rule 
421  of  Regulation  C 
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tables.^"  Proxy  statements  must  use  a 
table  showing  the  identity,  background, 
and  security  holdings  of  nominees  for 
the  board  of  directors. -"^  and  the  security 
ownership  of  management  and 
significant  owners  of  an  issuer's  equity 
securities."'  Another  provision 
encourages  the  use  of  tables,  schedules, 
charts,  and  graphic  illustrations  to  make 
financial  information  more 
understandable." 

In  1991,  the  U.S.  Congress  and  others 
expressed  serious  concern  about  the 
complexity  and  length  of  limited 
partnership  prospectuses,  and 
particularly  the  documents  used  to  roll 
up  limited  partnerships.  In 
congressional  hearings  on  the  need  for 
legislation  to  reform  the  roll-up  process, 
former  SEC  chairman  Richard  Breeden 
addressed  the  problem  of  unreadable 
disclosure:  "I  have  taken  a  look  at  some 
of  the  documents  filed  with  us  in  these 
roll-up  transactions  and  I  would  like  to 
meet  the  person  who  can  understand  all 
of  the  disclosures  in  some  of  these 
documents."  '- 

To  address  these  concerns,  the  SEC 
issued  an  interp>retive  release  to  advise 
issuers  on  the  requirements  for  clear, 
concise,  and  understandable  disclosure 
in  limited  partnership  offerings. '^  Even 
with  the  interpretive  release,  our  review 
staff  in  the  Division  of  Corporation 
Finance  continues  to  see  documents 
that  do  not  clearly  explain  the  terms  of 
these  complex  offerings. 

Beginning  in  1994.  we  renewed  our 
efforts  to  promote  more  readable 
disclosure  documents,  which  led  us  to 
explore  alternatives.  With  the  support 
and  participation  of  various  industry 
groups  and  public  companies,  we 
instituted  pilot  projects  to  encourage  the 
use  of  plain  English  and  to  gain 
practical  experience  on  how  to  fashion 
rule  changes  that  would  improve  the 
disclosure  to  investors.  We  recognize 
that  everyone  involved  in  the  process — 
issuers,  accountants,  lawyers, 
underwriters,  'nvestment  bankers,  and 
the  SEC — has  a  role  in  creating  more 
readable  documents. 

B  SEC  Plain  English  Initiatives 

We  are  committed  to  providing 
investors  with  better  and  more 
understandable  disclosure  documents. 


»Item  402(bl  of  ReguUtion  S-K..  17  CFR  229.402. 

-''Item  7.  Schedule  ■4.^  of  Regulation  M.^and 
Item  1.. Schedule  UC  of  Regulation  14C  Securities 
Exchange  Act.  17CFR  240  14a-101,  240.14c-101 

•'  Item  403  of  Regulation  S-K.  17  CFR  229.403. 

".Note  to  Item  11  of  Rule  14a-3  of  Regulation 
14A.  Securities  Exchange  Act.  17  CFR  240.]4a-3. 

'2H.R.  Rep  No.  102-254.  102dCong.,  isl  Sess. 
119911 

"Securities  .^ct  Release  So  6900  dune  17.  1991) 
(56  FR  289791 


Our  ultimate  goal  is  to  have  all 
disclosure  documents  written  in  plain 
English,  and  we  have  undertaken 
several  initiatives  to  improve  the 
readability  of  these  documents.  With  the 
cooperation  of  the  Investment  Company 
Institute  and  several  large  mutual  fund 
groups,  we  recently  organized  a  pilot 
program  to  permit  mutual  funds  to  use 
"profiles"  with  their  prospectuses,  ^* 
The  "profile"  provides  a  standard 
format  summary  of  eleven  specific  items 
of  information  so  that  investors  can 
compare  funds  more  easily.  We  are 
developing  a  proposed  rule  for  public 
comment  that  would  build  on  this 
experience. 

In  the  spring  of  1996.  our  Division  of 
Corporation  Finance  began  a  plain 
English  pilot  program  that  encourages 
companies  to  draft  their  prospectuses 
and  other  disclosure  documents  more 
clearly.  The  Division,  together  with  our 
Office  of  Investor  Education  and 
Assistance,  offers  advice  on  how  to 
organize  these  documents,  as  well  as 
examples  of  how  to  rewrite  the  legalese 
in  plain  English.  To  com.panies  that 
undertake  plain  English  disclosure,  the 
Division  offers  expedited  review  of  their 
documents.  "  The  reception  to  our  plain 
English  pilot  program  has  been  positive, 
and  the  pilot  participants'  documents 
are  serving  as  examples  of  clearer 
disclosure.  ^ 


•"Letter  from  Jack  W.  Murphy.  .Associate  Director 
and  Chief  Counsel,  Division  of  Investment 
Management.  SEC.  to  Paul  Schott  Stevens.  Geneial 
Counsel.  ICI  ()uW  31,  1995)  The  Jivision  has 
permitted  the  pilot  program,  with  some 
modifications,  to  continue  for  another  year.  See, 
letter  hxim  Heidi  Stam.  Associate  Director,  Division 
of  Investment  Management.  SEC.  to  Craig  S.  Tyle. 
Vice  President  and  Senior  Counsel.  IQ  (July  29. 
1996). 

"The  first  companies  to  participate  in  this  pilot 
project.  Bell  Atlantic  and  NYNEX.  drafted  a  plain 
English  cover  page  and  sununary  for  their  joint 
merger  proxy  statement  (File  No.  333-1 1573).  The 
lawyers  involved  reported  that  writing  in  plain 
English  did  not  increase  their  costs.  See  B 
Fromson.  At  iosJ.  A  Proxy  in  Plain  English. 
Washington  Post  (Sept.  22,  1996),  at  H4 

••For  example,  Baltimore  Gas  and  Electric 
Company  (File  No.  333-19263)  has  filed  a  plain 
English  prospectus  for  their  medium  term  note 
offering;  ITT  Corporation  (File  No.  333-7221]  filed 
a  universal  shelf  offering  with  the  front  of  the 
document  in  plain  English  and  plain  English 
techniques  applied  to  the  entire  document; 
Unisource  Worldwide.  Inc.  (File  No.  1-14482) 
a  Form  10  registration  statement  under  the 
Exchange  Act  with  the  front  of  the  document 
written  in  plain  English;  General  Mills.  Inc./ 
Ralcorp.  Inc.  (File  No.  333-18849)  filed  a  merger 
proxy  statement  with  the  front  of  the  document 
written  in  plain  English;  SCANA  (File  No.  333- 
18149)  filed  a  registration  statement  covering  their 
dividend  reinvestment  plan  written  in  plain 
English;  Antec  Corporation/TSX  Corporation  (File 
No.  333-191291  filed  a  merger  proxy  statement  with 
the  front  of  the  document  written  in  plain  English; 
and  Keyspan  Energy  Corp.  (File  No.  333-18025) 
filed  a  merger  proxy  statement  with  the  front  of  the 
document  written  in  plain  English. 


I  filed 


C.  Arguments  for  Plain  English 

The  plain  English  movement  started 
in  the  early  1970s  with  the 
simplification  of  insurance  contracts, 
and  gained  momentum  when  more  than 
half  the  states  enacted  statutes  requiring 
plain  English  insurance  contracts.  A 
number  of  state  bar  associations,  starting 
with  Michigan,  established  plain 
English  committees.  Federal  agencies, 
such  as  the  Federal  Communications 
Commission,  the  Small  Business 
Administration,  and  the  Department  of 
the  Interior,  redrafted  some  or  all  of 
their  regulations,  as  well  as  legal 
documents  such  as  subpoenas,  in  plain 
English,  The  movement  is  also  active  in 
Canada,  England,  and  Australia. 

Plain  English  has  been  implemented 
successfully  in  many  areas.  For 
example,  after  Citibank  started  using  a 
plain  English  promissory  note,  the 
number  of  collection  lawsuits  dropped 
considerably  because  borrowers  had  a 
better  understanding  of  their 
obligations.^''  One  law  review  article  on 
using  plain  English  in  contracts  under 
the  Uniform  Commercial  Code, 
concluded  that  ",  ,  .  [pjreparing 
documents  in  plain  English  will 
decrease  the  number  of  good  faith 
disputes  over  the  meaning  of  the  words 
of  the  agreement."  3**  Past  experience 
writh  plain  English  suggests  that  its 
adoption  in  the  securities  area  will 
increase  investors*  understanding  of  the 
business  and  financial  condition  of 
companies  and  lessen 
misunderstandings  that  lead  to  costly 
legal  disputes.  Clearer  disclosure  also 
should  assist  market  professionals  in 
making  recommendations  to  clients  and 
assist  the  courts  in  determining  whether 
a  company  has  made  proper  disclosure. 

D.  Criticisms  of  Plain  English 

When  initially  considering  the  change 
from  a  formal,  legalistic  writing  style  to 
plain  English,  the  following  reservations 
often  are  raised:  (1)  Legal  language  is 
more  precise  and  is  necessary  to  make 
complex  material  clear  and  accurate; 
and  (2)  federal  securities  law  liability 
provisions  particularly  the  strict 
liability  provisions  of  section  11  of  the 
Securities  Act  ^'*  requires  legal  language. 
Neither  case  law  nor  the  experience  of 


"How  Plain  English  Works  for  Business.  Twelve 
Cose  Studies.  U.S.  Department  of  Commerce.  Office 
of  Consumer  .Affairs  (March  1984). 

"Steven  O.  Weise.  ■Phin  English  '  Will  Set  the 
UCCFree.  28  Loy.  L.A.L.  Rev.  376  (1994).  The 
article  notes  that  "Ipjarties  to  contracts  can  reduce 
(inaccurate  interpretations]  by  presenting  courts 
and  juries  with  documents  that  permit  only  one 
reasonable  interpretation.    .  ."  See  also  Mark 
Duckworth  and  Christopher  Balmford.  Convincing 
Business  That  Clarity  Pays,  Michigan  B.  J.  1314 
(Dec.  1994). 

'»15U.S.C77L 
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plain  English  practitioners  appear  to 
support  these  arguments. 

1.  Plain  English  Is  Imprecise  and 
Unsuited  for  Complex  Material 

In  using  plain  English,  you  are  not 
forced  to  choose  between  clarity  and 
precision.  The  disclosure  obviously 
must  be  correct,  but  plain  English  often 
is  more  precise  than  the  obscure  and 
complex  writing  style  that  is  prevalent 
in  prospectuses.  While  legal  terms  like 
"hereafter,"  "hereinafter,"  and  "herein" 
may  give  a  legal  flavor  to  writing,  they 
do  not  add  precision.  *'  Needlessly 
wordy  documents  can  actually  increase 
ambiguity  and  usually  hide  important 
facts.  Ambiguities  and  omissions  that  go 
unnoticed  in  long  and  turgid  documents 
become  more  obvious  when  these 
documents  are  written  in  plain  English, 
and  are  more  likely  to  be  detected  and 
corrected  by  those  who  review  these 
documents  for  accuracy.  *' 

Unfortunately,  some  equate  the  term 
"plain"  with  "simplistic."  They  fear 
their  wrriting  will  be  reduced  to  a  simple 
style  and  restricted  to  a  hmited 
vocabulary  ill-suited  to  conveying 
complex  information.  But  plain  English 
does  not  mean  "dumbing  down" 
complex  information.  It  means  writing  it 
well  so  that  it  is  not  needlessly  difficult 
to  understand. 

Some  in  the  legal  profession  have 
used  plain  English  techniques  to  clarify 
a  number  of  complex  legal  procedures 
and  statutes.  The  Judicial  Conference 
Advisory  Committee  on  the  Federal 
Rules  of  Appellate  Procedure  has 
proposed  revising  these  rules  using 
elements  of  plain  English. «  while  these 
rules  are  currently  being  circulated  for 
public  comment,  initial  reaction  to  the 
rewrites  appears  to  be  positive.  Such 
efforts  are  not  limited  to  the  United 
States.  In  Australia,  a  task  force  is 
rewriting  Australia's  Corporation  Law 
under  a  mandate  to  simplify  it.  ■»' 
Earlier,  the  Law  Reform  Commission  of 
Victoria.  Australia,  redrafted  Victoria's 
Takeover  Code  in  plain  English.  *• 


'"David  Mellinkoff.  The  Language  of  the  Law 
312-16  (1963).  See  also  David  Mellinkoff,  The 
Myth  of  Precision  and  the  Law  Dictionary. "  31 
UCL'i  L.  Bev  31  423  (1983). 

*'  See  Joseph  Kimble,  "Answering  the  Critics  of 
Plain  Unguage."  5  Scribes  /  of  Legal  Writing  51 
(1994-1995). 

«  Committee  on  Rules  of  Practice  and  Procedure 
of  the  ludicial  Conference  of  the  United  States, 
Preliminnn  Draft  of  Proposed  Revision  of  the 
Federal  Rules  of  Appellate  Procedure  Using 
Guidelines  for  Drafting  and  Editing  Court  Pules  and 
Preliminary  Draft  of  Proposed  Amendments  to 
Appellate  Pules  27.  28  and  32.  (April  1996).  See 
also  Bryan^A.  Gamer,  Guidelines  For  Drafting  And 
Editing  Court  Pules  (Administrative  Office  of  the 
United  States  rx)urts  1996) 

"See  Note  41  above  at  59. 

"Wat  56-57. 


2.  Plain  English  Will  Increase  Liability 

Stemming  largely  from  the 
misconceptions  addressed  above,  some 
practitioners  expressed  concern  that  the 
use  of  plain  English  will  expose 
companies  to  greater  liability  under 
section  11.  Liability  should  not  increase. 
First,  the  rule  proposals  do  not  reduce 
the  substantive  information  that  must  be 
given  to  an  investor:  plain  English  does 
not  mean  leaving  out  anything 
important  or  material.  Second,  we  know 
of  no  case  that  has  held  anyone  liable 
under  Section  11  for  clearly  disclosing 
material  information  to  investors.  '*'  In 
all  likelihood,  liability  should  decrease 
with  the  use  of  plain  EngHsh  because  it 
results  in  less  confusing  and  ambiguous 
disclosure. 

III.  Elements  of  Plain  Englis:! 

Plain  English  simply  means  writing 
well.'*^  Plain  English,  or  plain  language, 
has  been  described  as  follows: 

There  is  no  one  atwolute  form  of  plain 
language.  It  does  not  consist  only  of  one- 
syllable  words  and  one-clause  sentences.  It  is 
not  simplified  or  reduced  English.  It  is  the 
opposite  not  of  elaborate  language  but  of 
obscure  language,  for  it  seeks  to  have  the 
message  understood  on  the  first  reading.  The 
plainness  of  a  passage  is  defined  in  terms  of 
the  audience  for  that  passage.  It  is  clear, 
straightforward  language  for  that  audience.*' 

In  summary,  plain  English  requires 
you  to: 

•  Know  your  audience; 

•  Know  what  material  information 
needs  to  be  disclosed; 

•  Use  clear  writing  techniques  to 
communicate  the  information;  and 

•  Design  and  structure  vour 
document  so  it  is  easy  and  inviting  to 
read, 

A.  Know  Your  Audience 

Since  the  purpose  of  using  plain 
English  is  to  communicate  substantive 
information  clearly  to  investors  and  the 
marketplace,  you  must  first  identify  the 
investor  groups  to  whom  you  are 
writing, ■»*'  The  educational  background 
and  financial  sophistication  of  your 


*'The  staffs  review  of  the  few  reported  cases 
finding  section  11  liabilily  indicates  that  no  case 
required  the  use  of  specific  legal  language  or  turned 
on  the  use  of  legal  language. 

''George  Hathaway.  An  Oi'emew  of  the  Plain 

English  Movement  for  Lowyers  Ten  Yean 

Later  Michigan  B.  !.  26.  (Ian.  1994). 

'^  Robert  D  Eagleson.  What  Lawyers  Need  To 
Know  About  Plain  Language.  Michigan  B  I  44 
(1994) 

'"See.  lanice  C  Redish.  How  Tc  Write 
Regulations  And  Cnhcr  Legal  Documents  In  Clear 
English.  8  (Sepi   199i;  (available  al  American 
Insiitules  for  Research  Documeni  Design  Center. 
Washington.  DC.  20007). 


current  or  prospective  investors  should 
dictate  the  language  vou  use. 

If  your  company  has  a  mix  of 
sophisticated  institutional  investors  and 
less  experienced  institutional  and 
individual  investors,  you  should  write 
at  a  level  that  the  less  experienced 
investors  would  understand.  While  the 
language  may  change,  the  information 
will  not.  To  ser\'e  an  audience  of 
various  levels  of  sophistication  such  as 
securities  analysts  and  others  in  the 
marketplace,  some  issuers  present 
information  in  a  format  that  makes  it 
easy  for  investors  to  locate  the  basic 
information  while  providing  additional 
detailed  information  for  anyone  who  is 
interested.'"'  Where  an  offering  is 
directed  at  only  the  most  sophisticated 
institutional  investors,  clear  writing  still 
is  necessan,^  for  your  audience  to 
understand  the  disclosure  and  to  serve 
the  needs  of  the  securities  markets. 

B.  Know  What  Information  Needs  To  Be 
Disclosed 

You  can  only  communicate  clearly 
when  you  understand  the  substance 
precisely  and  accurately.-*^'  A  failure 
common  to  disclosure  documents  is  the 
tendency  to  indiscriminately  combine 
material  and  immaterial  information  in 
dense  and  long  sentences,  in  effect 
dumping  large  amounts  of  information 
on  the  reader.  Disclosure  documents 
typically  fail  to  prioritize  information 
and  organize  it  logically  so  the  reader 
can  process  it  intelligently  and  quickly. 
All  too  often,  details  are  disclosed 
before  investor?    ven  know  why  they 
are  receiving  or  reading  a  document. 
Plain  English  requires  you  to  make 
judgments  as  to  the  importance  of  this 
information  and  the  order  in  which  vou 
present  it  to  investors. 

A  standard  prospectus  cover  page — 
the  cover  page  for  an  initial  public 
offering,  a  merg'  -,  or  a  shelf  offering— 
usually  has  dense  print  running  to  each 
of  the  four  corners  of  the  page.  The 
sentences  typically  run  60  to  100  words 
long,  with  superfluous  information  and 
defined  terms  that  interrupt  the  readers' 
attention  The  name  of  the  company, 
terms  of  the  security,  and  undervknters' 
compensation  are  repeated  two  or  three 
times.  We  belie\  •  that  the  cover  page  of 
the  prospectus  should  invite  the 
investor  to  read  the  document  and 
should  highlight  key  information  about 
the  offering.  This  information  includes 


"See  Caterpillar  Inc.,  Third  Quarter  1996 
Financial  Results  (a  two  pai-t  document  with 
statistical  highlight  a:  j  condensed  financial 
Information  and  a  detailed  analysis  including 
financial  statements  for  those  who  want  additional 
detailed  information' 

"'Brvan  A.  Garner.  The  Elements  of  Legal  Style 
4(1991). 
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such  items  as  the  name  of  the  company. 
the  type  of  security,  pflce  and  amount 
offered,  and  whom  an  investor  should 
contact  to  purchase  the  security  The 
original  cover  pages  and  the  plam 
English  rewrites  of  the  cover  page  of 
pilot  participants  documents  in 
Appendix  A  give  you  examples  of  how 
to  address  this  issue. 

When  a  prospectus  summary  is 
included  in  the  document,  it  frequentlv 
runs  10  to  30  pages.  These  so-called 
summaries  often  provide  a  long 
description  of  the  company's  business 
and  its  business  strategy.  Where  the 
prospectus  provides  a  description  of  the 
security,  it  is  often  copied  from  the 
indenture  or  other  legal  document  that 
is  rded  as  an  exhibit  to  the  registration 
statement. 

The  summary  should  not,  and  is  not 
required  to.  contain  all  of  the  detailed 
information  in  the  prospectus.  As 
current  Rule  421  states  and  as  explained 
in  the  interpretive  release  on  limited 
partnerships,  the  summary  should 
provide  investors  with  a  clear,  concise, 
and  coherent  "snapshot"  description  of 
the  most  significant  aspects  of  the 


oftering.  The  '^ummarv  should  be 
balanced,  giving  investors  both  the 
pluses  and  the  minuses  of  investing  in 
vour  companv  or  participating  in  the 
proposed  transaction. 

C.  Use  Clear  Writing  Techniques  To 
Communicate  Information 

Although  it  is  impossible  to  give  a 
precise  formula  for  clear  writing,  using 
the  following  plain  English  principles 
will  help  vou  produce  clearer  and  more 
readable  disclosure  documents.  Our 
proposed  rule  would  require  you,  at  a 
minimum,  to  comply  substantially  with 
each  of  these  plain  English  principles  in 
drafting  the  front  and  back  cover  pages 
and  the  summary  and  risk  factors 
sections  of  the  prospectus; 

•  Active  voice; 

•  Short  sentences; 

•  Definite,  concrete,  everyday 
language; 

•  Tabular  presentation  and  "bullet 
lists"  for  complex  material  whenever 
possible; 

•  No  legal  jargon  or  highly  technical 
business  terms;  and 

•  No  multiple  negatives. 


Success  in  clear  writing  is,  of  course, 
ultimately  a  question  of  how  well  all  the 
elements  are  put  together,  and  requires 
a  good  faith  effort  to  achieve  clarity.  The 
draft  plain  English  handbook  offers 
numerous  examples  of  how  to  use  these 
and  other  plain  English  tools  to  write 
more  clearly.  We  provide  examples  of 
these  requirements  only  to  illustrate  the 
plain  English  principle.  You  should 
make  sure  that  your  disclosure  reflects 
the  facts  of  your  particular  situation. 

1.  Active  Voice 

The  active  voice  generally  is  easier  to 
understand  than  the  passive  because  the 
reader  can  clearly  identify  the  person  or 
the  thing  performing  the  action.  The 
passive  voice  delays  readers' 
comprehension,  and  in  some  cases, 
allows  the  writer  to  delete  who  is 
performing  the  action  altogether,  further 
hindering  comprehension.  When  the 
sentence  is  long  and  complicated,  the 
passive  voice  forces  the  reader  to  go 
back  and  start  at  the  beginning.  The 
passive  voice  usually  results  in 
needlessly  longer  sentences.  Consider 
the  following  examples: 


Before 


After 


No  person  has  tieen  authorized  to  give  any  information  or  make  any 
representation  ottier  trian  those  contained  or  incorporated  by  ref- 
ererx:e  in  this  joint  proxy  statement/prospectus,  and.  <i  given  or 
made,  such  information  or  representation  must  not  be  relied  upon  as 
having  been  authonzed. 

Ttie  proxies  solicited  hereby  for  tfie  Heartland  Meeting  may  be  re- 
voked, subject  to  trie  procedures  descntjed  herein,  at  any  time  up  to 
and  including  the  date  of  ttie  Heartland  Meeting. 


You  should  rely  only  on  the  information  contained  in  this  document  or 
incorporated  by  reference.  We  have  not  auttiorized  anyone  to  pro- 
vide you  with  information  ttiat  is  different. 


You  may  revoke  your  proxy  at  any  time  up  to  and  including  the  day  of 
the  meeting  by  following  the  directions  on  page  18. 


Notice  that  in  the  proxv  example,  the 
passive  legalese  is  ambiguous  becau.se  it 
never  states  who  can  revoke  a  proxy. 
Also,  when  you  use  a  vague  cross- 
reference,  you  hinder  your  readers' 
ability  to  locate  the  information.  The 
rewrite  is  clearer  because  it  uses 
everyday  language  and  provides  the 
page  number  where  investors  can  find 
out  how  to  revoke  their  proxies 


2.  Short  Sentences 

The  plain  English  requirement  for 
short  sentences  addresses  one  of  the 
most  critical  language  problems  in 
disclosure  documents.  It  is  fairly 
common  for  sentences  in  prospectuses 
or  other  disclosure  documents  to  be  60 
to  100  words  or  more,  with  clauses  and 
parenthetical  phrases  that  increase  their 


complexity.  Needlessly  complex 
sentences,  which  often  mix  substantive 
information  with  definitions  and 
numerous  qualifications,  can 
overwhelm  the  reader.  You  should 
strive  to  have  shorter  sentences, 
typically  25  to  30  words.  We  believe 
that  the  rewrites  in  the  following 
examples  are  shorter,  clearer  and  less 
vague: 


Before 


After 


Machine  Industries  and  Great  Tools,  inc  .  are  each  subject  to  the  infor- 
mation requirements  of  ttie  Secunties  Exchange  Act  of  1934  as 
amerxJed  (ttie  "Exctiange  Act"),  and  m  accordance  therewith  file  re- 
ports, proxy  statements,  and  other  information  with  the  Securities 
and  Exchange  Commission  (ttie  "Commission"). 


We  must  comply  with  the  Securities  Exctiange  Act  of  1934.  Accord 
mgly,  we  file  annual,  quarterly  and  current  reports,  proxy  statements 
and  other  information  with  the  Secunties  and  Exctiange  Commission 


UMI 
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Before 


After 


The  Drake  Caprtal  Corporation  (the  "Corrpany")  may  offer  from  time  to 
time  its  Global  Medium-Term  Notes,  Senes  A,  Due  from  9  months  to 
60  Years  From  Date  of  Issue,  which  are  issuable  in  one  or  rrxxe  se- 
nes (the  "Notes"),  in  the  United  States  in  an  aggregate  principal 
amount  of  up  to  U.S.  $6,428,598,500,  or  the  equivalent  thereof  in 
other  currencies,  including  composite  currencies  such  as  the  Euro- 
pean Currency  Unit  (the  ECU)  (provided  that,  with  respect  to  Onginal 
Issue  Discount  Notes  (as  defined  under  Description  of  Notes— Origi- 
nal Issue  Discount  Notes),  the  initial  offering  pnce  of  such  Notes 
shall  be  used  m  calculating  the  aggregate  principal  amount  of  Notes 
offered  hereunder). 


The  Drake  Caprtal  Corpdration  may  offer  from  time  to  time  up  to 
$6,428,598,500  of  Gtobal  Medium-Term  Notes,  Senes  A  that  will 
mature  from  "9  months  to  60  years  from  the  date  issued  We  will 
offer  our  notes,  in  one  or  more  senes.  in  U.S.,  foreign,  and  corrpos- 
rte  currencies,  like  the  European  Cun-ency  Unit.  If  we  offer  original 
discount  notes,  we  will  use  their  inrtial  offenng  pnces  to  cateulate 
when  we  reach  $6,428,598,500. 


3.  Definite,  Concrete,  Everyday 
Language 

Language  that  is  vague  or  abstract 
begs  for  further  explanation.  It  is  not 


enough  merely  to  translate  information 
into  clearer  language.  As  the  following 
example  shows,  you  must  reassess  the 
disclosure  to  determine  whether  more 


information  is  needed  to  make  it 
understandable.  You  should  note  that 
the  rewrite  reflects  an  analysis  of  all  of 
the  information  in  the  prospectus 


Before 


After 


History  of  Net  Losses.  The  Company  has  recorded  a  net  loss  under 
generally  accepted  accounting  pnnciples  for  each  fiscal  year  since  its 
inception  In  May  1990,  as  well  as  for  the  nine  months  ended  June 
30,  1995.  However,  these  results  include  the  effect  of  certain  signifi- 
cant, non-cash  accounting  charges  related  to  the  accounting  for  the 
Company's  acquisitions  and  related  transactions. 


History  of  Net  Losses.  We  have  recorded  a  net  loss  under  generally 
accepted  accounting  prirxjiples  tor  each  year  since  we  started  in 
1990,  and  for  the  nine  nx)nths  ended  June  30.  1995.  Our  tosses 
were  caused,  in  part,  by  the  annual  wnte-off  of  a  portion  of  the  good- 
will reultlng  from  the  ten  acquisitions  we  made  dunng  this  period 


In  the  rewrite,  the  reasons  for  the 
history  of  net  losses  replaces  the 
general,  vague  language  on  the 
"significant,  non-cash  accounting 
charges"  causing  the  loss. 


4.  Tabular  Presentations 

A  tabular  presentation  organizes 
complex  material  in  a  manner  that 
greatly  facilitates  investor 


comprehension.  For  example,  an  "if- 
then"  table  highlights  for  investors  the 
events  of  defaults  ind  their  remedy 
under  the  indenture.  An  illustration 
follows: 


Before 


The  following  will  be  "Events  of  Default"  under  the  Indenture: 

'*^  *^t^rl'°tK^^  ^"^  'T?f  °"  ^"^  ^°'^  "^^  '^  '^"^^  '^"^  ^"'^  PayaWe,  and  such  failure  shall  continue  for  a  penod  of  30  davs  („'  failure 
rL«Vo  T"^'  f  °[  S:^'"'""''  '  ^"y'  °"  ^"y  ^°'^  ^'  "^  ^^^""'y  <^P°"  acceleration,  optional  or  mancStory^.  Srpt.fn  Tiuir^  emr 
m^rl^  "''•  ""  '^*''  '^^"  ^"'  '^^  '^  ^"^  ^y  ^  =°"'^  °'  '^o^'^"'  junsdction  of  (a)  a  dec^  o^  or2rT°el«f?n  SoS  of 

^nwm^'^^'  '".  ^".'"^'^'""'t'y  ^^  °'  proceeding  under  any  applicable  Bankruptcy  Law  or  (b)  a  decree ?r  IZTaaiZ^Z^^^nl 
Sp  fSif  Ji  ?"  •  °:  '^^""^  reorganization,  arrangement,  adjustment  or  composition  of  or  n  respect  o?  trS  CompW  ?n£^  ar^^, 
S^f  ^  T  ^^'  kT  °J  ,^PP°'"^'"9  ^  ousxo6,an,  receiver,  liquidator,  assignee,  trustee,  sequestiSor  io^  oSIZ^^SkZ  ^^ 
rrpT^  n^'^  ?  any  substantial  part  of  their  respective  properties,  or  ordenng  the  winding  up  or^dation  o  L^^Sa' s  a^  anJ  Lh  Z 
cree  or  order  for  relief  shall  continue  to  be  in  effect,  or  any  such  other  decree  or  order  s^ll  be  unstayed  anflin  eS  f^  a  in^nit^ 
consecutive  days^the  Trustee  or  the  hoWers  of  not  less  than  25%  ,n  aggregate  principal  amount  of  TnS  menStsS^r^^v  aS 
^J^TZ  ^'  the  request  of  such  HokJers  shall,  declare  all  unpaKi  pn^.^  of  (and  pTemium,  if  any  on,  aS  a  3  n^J2  ^ali  tS 
Notes  to  be  due  and  payable  immediately,  by  a  notK:e  in  wnting  to  the  Company  (and  to  the  T  ustee  .f  o-ven  by  the  ^(1^^  of  ttTNr^  J.T 

l^r^l!^^  1   ^.  '^"^^  ^'"°""'  °'  '^  ^°'^^-  '°^'^'  ^'^^  ^"'''^  ^^  ""Pa'd  interest,  if  any.  to  the  date  tfTNoTes  tS^  dC^ 
and  payable,  without  any  declaration  or  other  act  on  the  part  of  the  Trustee  or  any  holder. 


After 


Event  of  default  (If) 


Interest  payment  30  days  late 


Remedy  (Then) 


•  Failure  to  pay  principal  or  premium  at  mahjrity,  acceleration,  redemp- 
tion, or  repurchase. 

•  Court  ordered  bankruptcy,  insolvency,  reorganization,  liquidation,  or 
similar  action  continuing  for  60  consecutive  days. 


•  Taistee  or  holders  of  at  least  25%  of  these  notes  outstanding  may 
notify  the  company  in  wnting  that  the  pnncipai,  premium,  it  any.  and 
accrued  interest  are  immediately  due  and  payat)te;  or 

Upon  written  request  of  the  holders  of  at  least  25%  of  these  notes  out- 
standing, the  Tnjstee  shall  notify  the  company  m  wnting  that  the 
pnncipai,  premium,  if  any.  and  accrued  and  unpaid  interest  are  irrt- 
mediately  due  and  payable. 

•  Same  as  alxve. 

•  Neither  the  Trustee  nor  hoklers  are  required  to  act.  The  principal. 
accrued  and  unpaid  interest  will  be  immediately  payaWe 
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Before 


After 


The  Indenture  provides  tfiat  no  Holder  of  any  Senior  Debt  Securities  of 
any  series  may  institute  any  proceeding,  ludicial  or  otherwise,  with 
respect  to  ttie  Indenture  or  the  Senior  Debt  Secunties  of  such  series, 
or  for  the  appointment  of  a  receiver  or  trustee,  or  for  any  other  rem- 
edy under  ttie  Indenture,  unless  'li  such  Holder  has  previously  given 
to  the  Trustee  wntten  notice  of  a  continuing  Event  of  Default  with  re- 
spect to  the  Senior  Debt  Secunties  of  such  senes;  (ii)  the  Holders  of 
at  least  25%  m  aggregate  principal  amount  of  outstanding  Senior 
Debt  Secunties  of  all  such  senes  affected  shall  have  made  written 
request  to  the  Trustee  to  institute  proceedings  in  respect  of  such 
Event  of  Default  in  its  own  name  as  Trustee  under  the  Indenture;  (iJi) 
such  Holder  or  Holders  have  offered  to  the  Trustee  indemnity  rea- 
sonably satisfactory  to  the  Trustee  against  any  cost,  liabilities  or  ex- 
penses to  be  incurred  m  compliance  with  such  request;  (iv)  the  Trust- 
ee lor  60  days  after  its  receipt  of  such  notice  request  and  offer  of  in- 
demnity fias  failed  to  institute  any  such  proceeding,  and  (v)  during 
such  50-day  penod,  the  Holders  of  a  maionty  m  aggregate  principal 
amount  of  the  outstanding  Senior  Deot  Secunties  of  all  such  affected 
series  have  not  given  the  Trustee  a  direction  that  is  inconsistent  with 
such  wntten  request 


Before  you  may  take  legal  or  any  other  formal  action  relating  to  the  ir>- 
denture  or  this  senes  of  securities,  the  following  must  take  place: 

•  You  must  give  the  trustee  written  notice  of  a  continuing  event  of  de- 
fault; 

•  The  holders  of  at  least  25%  of  the  principal  amount  of  all  affected 
senior  debt  secunties  outstanding  of  this  series  must  maKe  a  written 
request  of  the  trustee  to  take  action  because  of  the  default; 

•  The  holders  must  have  offered  indemnification,  reasonably  satisfac- 
tory to  the  trustee,  against  the  cost,  liabilities  and  expenses  for  tak- 
ing such  action, 

•  The  trustee  must  not  have  taken  action  for  60  days  after  receipt  of 
notice,  request  for  action,  and  the  indemnification  offer;  and 

•  During  this  60  day  period,  the  holders  of  a  majority  of  the  pnncipal 
amount  of  all  affected  senior  debt  securities  outstanding  of  this  se- 
ries have  not  asked  the  trustee  to  take  any  action  inconsistent  with 
the  request. 


5.  No  Legal  largon  or  Highly  Technical 
Business  Terms 

One  of  the  persistent  criticisms  of  the 
prospectus  writing  style  is  the  use  of 


legal  jargon  and  legalese.  Here  are  two 
examples  from  debt  offerings  replete 
with  legalese: 


Before 


After 


The  new  debt  will  rank  pan  passu  with  other  senior  det3t  of  ttie  com- 
pany 

The  foltowmg  descnption  encompasses  all  the  rnatenal  terms  and  pro- 
visions of  the  Notes  offered  hereby  and  supplements  and  to  the  ex- 
tent inconsretent  therewrth  replaces,  the  description  of  the  general 
terms  and  provisions  of  ttie  Debt  Securities  las  defined  m  the  accom- 
panying Prospectus)  set  forth  urxler  the  tieadinq  "Description  ot  Debt 
Securities"  in  the  Prospectus,  to  which  description  reference  is  here- 
by made. 


The  new  debt  will  rank  equally  with  the  ottier  senior  debt  of  the  conv 
pany 

We  disclose  information  about  our  notes  in  two  separate  documents 
that  progressively  provide  nxjre  detail  on  ttie  note's  specific  terms: 
the  prospectus,  and  this  pricing  supplement.  Since  the  specific  terms 
ot  notes  are  made  at  the  time  of  prk:ing,  rely  on  information  m  the 
pncinq  supplement  over  different  informatioii  in  ttie  prospectus. 


When  you  use  defmed  terms  and 
excessive  cross-references,  practices 
common  to  legal  drafting,  you  force  the 
reader  to  learn  a  new  vocabulary — your 
vocabulary.  These  writing  conventions 
may  be  a  short  hand  for  the  writer  but 


they  inhibit  the  reader's  ability  to 
understand  the  information, 

6.  No  Multiple  Negatives 

Negative  sentences  and  multiple 
negatives  within  a  sentence  hinder 


comprehension  as  the  reader  deciphers 
the  meaning  of  the  negatives.  Ask 
yourself  which  sentences  are  clearer. 


Before 


After 


Ho  clause  can  become  valid  unless  approved  by  both  parties |  A  clause  tiecomes  valid  only  if  both  parties  approve  rt. 

Except  wtien  an  applicant  has  sutynitted  a  request  for  withdrawal  wittv     We  will  send  ycur  money  within  one  business  day  if  you  irKlude  your 

out  the  appropnate  tax  identification  numtier  the  request  will  oe  hon-        tax  identification  number  in  your  wittxJrawal  request. 

ored  wrthin  one  business  day 


D  Design  And  Organize  Your  Document 
So  It  Is  Easy  and  Inviting  To  Read 

We  believe  the  dense  copy  used  in  the 
typical  prospectus  coupled  with  its  legal 
tone,  discourages  investors  from  reading 
the  document.  By  importing  into  your 
disclosure  documents  the  design 
concepts  you  already  use  in  your  annual 
reports  to  shareholders,  you  can  make 
disclosure  documents  visually  inviting 
and  easier  to  read. 

Experts  believe,  generally,  that  the  eye 
can  only  comfortably  scan  50-70 


characters  in  a  line  without  losing  its 
place. ^'  It  is  thus  difficult  to  read  dense 
blocks  of  text  that  run  across  an  entire 
page.  A  number  of  the  plain  English 
pilot  participants  solved  the  problem  by 
using  two  columns  White  space  also 
relieves  the  eye  and  encourages  the 
investor  to  read  the  document.  The  use 
of  all  capital  letters,  right-hand  margins 
that  are  justified,  and  tissue-like  paper 


"  Duncan  A.  MacDonald,  Drafting  Documents  w 
Plain  Language.  Practicing  Law  Iristitule,  229 
(1979). 


can  make  the  job  of  reading  a  document 
extremely  hard. 

If  your  prospectus  includes  a  table  of 
contents  with  descriptive  captions, 
subcaptions.  and  page  numbers,  an 
investor  will  be  able  to  locate 
information  easily  in  the  prospectus. 
Captions  and  descriptive  headings 
throughout  the  document  also  cue  the 
reader  as  to  the  subject  matter. 

Depending  on  the  type  of  offering  and 
the  audience,  a  question-and-answer 
format  can  greatly  increase  the 
readability  of  your  document.  We  have 


UMI 
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encouraged  the  use  of  the  question-and- 
answer  format  for  employee  stock 
purchase  plans."  Several  of  the  plain 
English  pilot  participants  used  a 
question  and  answer  format  to  answer 
common  questions  raised  by  investors. 

Although  not  part  of  our  proposed 
rules,  another  effective  tool  for 
producing  plain  English  documents  is  to 
use  personal  pronouns  Personal 
pronouns  immediately  engage  your 
readers'  attention.  A  familiar  writing 
style  where  "we"  or  "I"  refers  to 
management  or  the  company,  and  "vou" 
refers  to  the  investor,  involves  vour 
reader  and  increases  comprehension.  If 
you  avoid  distant  and  abstract  language 
like  "the  company"  and  "a 
shareholder."  your  writing  becomes 
clearer  and  more  appealing  because  you 
are  communicating  directly  with  vour 
reader. 

Take,  for  example,  a  recent  offering 
made  by  Berkshire  Hathawav."  The 
cover  page  of  the  prospectus  contains 
the  following  persona!  communication: 
"Warren  Buffet,  as  Berkshire's 
Chairman,  and  Charles  Munger.  as 
Berkshire's  Vice  Chairman,  want  vou  to 
know  the  following  (and  urge  you  to 
ignore  anyone  telling  you  that  these 
statements  are  "boilerplate'  or 
unimportant).'" 

This  introduction  is  followed  bv  clear 
warnings  regarding  the  company's  asset 
growth,  share  price,  and  the  market  for 
the  securities  offered.  A  similar  personal 
approach,  with  the  frequent  use  of  the 
pronoun  "we"'  to  refer  to  the  company, 
Warren  Buffet,  or  Charles  Munger,  is 
used  in  Berkshire  Hathaway  s  1995 
annual  report  to  shareholders. 

Several  of  the  pilot  participants  used 
personal  pronouns  throughout  their 
documents.  Others  employed  a 
modified  approach  in  which  personal 
pronouns  were  used  when  referring  to 
the  company  but  a  more  formal 
designation  like  "'holder"  or 
"noteholder"  was  used  when  referring 
to  the  investor. '''' 

IV.  Plain  English  Rule  Proposals 

The  Task  Force  on  Disclosure 
Simplification  recommended 
developing  a  plain  English  introduction 
to  the  pro.spectus  and,  to  enhance  the 


■"^Securities  .■Kct  Release  No.  4844  (.August  5, 
1966)  131  FR  10667), 

■^'Berk-shire  Hathdwav  Inc..  Form  S-3.  filed  April 
2,  1996.  effective  Mav  8.  1996.  File  No.  333-2141. 

^'Bell  .Atlantic  C^orporation  used  personal 
pronouns  for  both  the  companv  and  the  snareholder 
in  their  merger  proxv  statement.  HT  Corporation 
and  Baltimore  Gas  and  Electric  Corporation  used 
the  modified  approach.  See  .Appendix  .A.  Bell 
Atlantic  also  u.sed  personal  pronouns  m  the 
managements  discussion  and  analysis  section  of 
the  Form  10-Q  for  the  quarter  ended  September  30 
1996  (File  No   1-8606). 


prospectus's  readability,  eliminating 
boilerplate  "legalese,"  requiring  a 
summary  of  key  information,  and 
enhancing  the  disclosure  to  include 
significant  financial  ratios  and  other 
information.  The  Task  Force  also 
recommended  that  the  Commission 
issue  a  plain  English  interpretive 
release.  Our  propo.sals  include  most  of 
the  Task  Force's  specific 
recommendations  for  improving  the 
readability  of  documents.  This  release 
serves  as  our  interpretative  advice  on 
plain  English.  We  have  decided  to  defer 
action  on  the  Task  Force's 
recommendation  to  provide  investors 
with  disclosure  on  significant  financial 
ratios.  Further  study  is  needed  to 
determine  the  best  format  for  providing 
important  financial  indicators  to 
investors  and  the  ratios  that  should  be 
provided. 

A.  Proposed  Plain  English  Rule  421ldl 

While  all  prospectuses  must  be  clear 
and  understandable,  our  proposals 
would  also  require  the  front  of  the 
prospectus  to  meet  the  plain  English 
requirements  in  proposed  Rule  421(d) 
In  addition,  we  are  proposing  to  codify 
our  interpretive  advice,  first  given  for 
limited  partnership  offerings,  to  give 
you  more  guidance  on  how  to  meet  the 
requirements  for  clear,  concise  and 
understandable  disclosure  in 
prospectuses. 

If  adopted  as  proposed,  Rule  421(d) 
would  require  you.  when  drafting  the 
cover  page,  summary,  and  risk  factors 
sections,  to  use  the  plain  English 
principles,  discussed  above  in  the 
section.  Elements  of  Plain  English,  '^ou 
should  design  these  sections  of  the 
document  to  make  them  inviting  and 
easy  to  read.  This  design  could  take 
many  forms,  including  the  use  of 
pictures,  logos,  charts,  graphs,  or  other 
features,  so  long  as  the  design  is  not 
misleading  and  the  required  information 
is  clear.  The  e.xamples  from  pilot 
participants'  documents,  included  in 
.Appendix  A,  and  the  staffs  draft 
handbook  give  you  guicance  in  this 
area  We  w^ill  include  on  our  Internet 
site  examples  of  other  plain  English 
documents  to  help  vou  draft  more 
readable  disclosure  documents. 

Our  proposals  for  plain  English  cover 
pages,  prospectus  summary,  and  risk 
factors  sections  should  improve  greatU 
the  readability  of  the  entire  document. 
We  encourage  you  to  use  plain  English 
techniques  to  draft  the  entire 
prospectus.  We  also  encourage  vou  to 
use  these  techniques  for  drafting  vour 
other  disclosure  documents. 

We  request  your  comments  on  all 
aspects  of  the  proposed  rule,  'iour 
comments  should  provide  an\  factual 


support  for  your  position  Please 
comment  on  whether  vou  believe  the 
proposed  plain  fcnglish  requirements 
will  achieve  clearer  dist;losure  and 
improve  readability  We  also  request 
your  Lomments  as  to  whether 
compliance  with  the  proposed  rule 
changes  will  cause  registrants  to 
highlight  key  information  for  investors 
and  eliminate  redundant  or 
uninformative  information. 

B  Clear.  Concise  and  Understandable 
Prospectuses— Rule  421{b) 

We  are  proposing  the  following 
expansion  of  Rule  421(b)  to  give  \ou 
guidance  on  the  minimum  requirements 
to  meet  the  current  provision  for  clear, 
concise,  and  understandable  disclosure 
in  the  prospectus  and  to  identify' 
drafting  problems  to  avoid  These 
standards  and  common  prospectus  . 
drafting  problems  were  identified  in  our 
interpretive  release  on  limited 
partnership  offerings.  In  drafting  the 
disclosure  in  the  prospectus  you  should 
apply  the  following  techniques; 

•  information  must  he  presented  in 
clear,  concise  paragraphs  and  sentences. 
If  possible,  inforinatioii  should  be 
presented  m  short  explanaton 
sentences  and  "bullet"  lists: 

•  Captions  and  subheading  titles 
must  describe  specificalU  the 
information  included  in  the  secrtion; 

•  Terms  that  are  not  clear  from  the 
context  generally  should  be  defined  in 
a  glossary  or  other  section  of  the 
document  Glossaries  are  recommended 
where  they  facilitate  understanding  of 
the  disclosure  Frequent  reliance  on 
glos.saries  or  defined  terms  as  the 
primary  means  of  explaining 
information  in  the  bod>  of  the 
prospectus  should  be  avoided;  and 

•  Legal  and  highh  technical  business 
terminology  should  be  avoided 

Our  proposals  also  include  a  .Note  to 
Rule  421(b)  that  lists  drafting 
(  onventions  that  vou  should  avoid  in 
presentmg  prospectus  information  The 
proposed  Note  to  Rule  421(b)  identifies 
the  following  problems  in  drafting 
prospectus  disclosure: 

•  Legalistic,  overly  complex 
presentations  that  make  the  substance  of 
the  disclosure  difficult  to  understand; 

•  Vague  "boilerplate"  explanations 
that  are  imprecise  and  readily  subject  to 
differing  interpretations; 

•  Complex  information  copied 
directly  from  legal  documents  without 
any  clear  and  concise  explanation  of  the 
provision(s);  and 

•  Disclosure  repeated  in  different 
sections  of  the  document  that  increases 
the  size  of  the  document,  does  not 
enhance  the  quality  of  the  information, 
and  does  not  enlighten  the  reader. 
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Some  have  suggested  thiit  the  undue 
length  ot  manv  proSjjeuus  also  makes 
tiem  difficuit '0  rea',;   "louare 
eniDuraged  to  use  thf;  i  urTrrit  provision 
ot  Rule  421  which  aiiovvs  you  'o 
condense  or  summarize  information  in 
the  prospei:tus.  information  other  than 
the  financial  statements 

C.  Propoi,ed  Revisions  to  Regulation  S- 
K 

1   Front  of  Registration  Statement  and 
Outside  Front  Cover  Page  of  Prospectus 

We  propose  to  revise  the  requirements 
lor  the  outside  front  diver  pa^e  of  the 


prospectus  to  eliminate  the  stylized 
format  and  require  legal  warnings  ir, 
plain  English.  We  believe  that  the  iegal 
language  specified  by  the  renuireiner'ts 
is  not  informative  to  investors  More 
importantly,  vve  believe  the  dense 
format  of  the  cover  page  discourages 
investors  from  reading  the  important 
business  and  financial  disclosures  in  the 
prospectus. 

Substantially  the  same  changes  are 
being  proposed  to  the  requirements  for 
small  business  issuers,  except 
Regulation  A  offerings.  In  1992,  we 
adopted  major  revisions  to  the 

Reguumion  S-K— Item  501 


Regulation  A  offering  prof.ess  for 
companies  not  subject  to  our  reporting 
requirements  Because  few  Regulation  A 
offerings  were  made  lasi  year,  we  are 
not  propo.sing  changes  to  tne  di.sciosure 
requirements  for  these  offerings.  We 
request  vour  comments,  however,  on 
whether  the  legal  legends  required  in 
these  offerings  should  be  changed  to 
conform  to  our  proposals  to  draft  these 
legends  in  plain  English.^'*  The  table 
below  shows  the  current  requirements 
of  Regulation  S-K  and  our  proposed 
changes.'"' 


Current 


intornation  in  highly  fornatted  design » 

Company  name  

Title  and  amount  ot  secunties  ottered  

By  whom  securities  ottered        

Focmatted  distnbutior  tabif  showing  price,  uncten*<riting  commission, 
and  proceeds  ol  ofler'ng 

Irstrjctjor  on  showirK,  Dona  tide  estimate  of  range  of  maximum  of- 
tering  price 

irrsfruction  on  showing  how  price  determined  

Formatted  besl  etiorts  riistnbutior:  table    

Specific  language  ano  print  ryoe  for  legal  warnings 

No  requirement  

Cross-references  to  disclosure  m  prr^spectus 

Specific  cross-reference  tc  -isk  factors „ 

Underwriters'  ovBr-aliotment  option    

Expenses  ol  offering     

Commissions  paid  by  others  and  other  non-cash  consideration  

Finders  fees  


Proposed 


Information  formatted  in  clear,  inviting  design. 
Same 
Same. 
Same 

Bullet  list  or  other  design  that  highlights  the  price,  undenwiting  com- 
mission. arxJ  proceeds  of  offenng. 
Retain. 

Retain 

Bullet  list  or  other  design  that  highlights  the  information. 

Clear  language  with  no  type  specified. 

Name  of  underwriters  and  type  of  underwriting  arrangements. 

Delete. 

Delete 

Move  to  underwriting  section 

Move  to  underwriting  section. 

Move  to  underwnting  section. 

Move  to  underwnting  section 


Our  proposals  would  require  you  to 
format  the  outside  front  cover  page  in  a 
design  that  invites  an  investor  to  read 
the  information.  The  proposals  would 
allow  you  to  use  pictures,  graphs, 
(harts,  and  other  designs  that  accurately 
depict  your  company,  its  business, 
products,  or  financial  condition,  so  long 
as  the  infonnation  is  not  misleading. 
The  proposals  would  eliminate  the 
current  requirements  for(o\er  page 
cross-references,  including  the  cross- 
reference  to  risk  factors.  A  cross- 
reference  may  unnecessarily  clutter  the 
cover  page  and  duplicate  the 
information  in  the  table  ot  contents.  We 
believe  that  our  proposed  requirement 
for  risk  factors  in  plain  English  will 
improve  the  disclosure  t(j  investors. 


making  the  cross-reference  unnecessary. 
We  propose  to  retain  the  cross-reference 
to  risk  factors  on  the  cover  page  for 
small  business  issuers  since  often  these 
companies  present  greater  risks  because 
of  their  limited  operations  and  financial 
condition. 

Your  comments  are  requested. 
however,  as  to  whether  the  existing 
requirements  should  t>e  retained,  and  if 
so,  which  ones.  We  also  request  that  you 
indicate  other  information  or  design 
elerT\ents  for  the  cover  page  that  would 
provide  clearer,  more  readable 
disclosure.  We  ask  you  to  gi\e  us  your 
comments  on  whether  the  proposed 
disclosure  requirements  are  sufficiently 
flexible  to  permit  vou  to  meet  the  plain 
English  requirements.  Your  comments 


are  requested  on  whether  the  cross- 
reference  to  risk  factors  should  be 
retained  for  all  offerings  or  whether  the 
plain  English  requirements  make  it 
unnecessary  for  any  offering,  including 
small  business  issuer  offerings. 

The  legal  warnings  required  by  our 
regulations  would  be  in  plain  English.'''' 
Because  the  current  requirement  for 
printing  the  legend  in  all  capital  letters 
makes  the  information  difficult  to  read, 
no  print  type  or  size  is  proposed.  We 
offer  one  example  of  a  plain  English 
legend,  however,  you  are  encouraged  to 
draft  your  own  plain  English  version,  so 
long  as  the  content  is  retained.  One 
example  of  the  current  legend  rewritten 
in  plain  English  is  as  follows: 


UMI 


"  Kegulaiion  .\  rw',  iirv~  a  boldface,  all-capital 
legend  ihd!  the  SEC.  tioes  no!  approve  or  disapprove 
of  ihp  spfunlies  offtTfii.  \7  CFR  230.253.  and  a 
lettenil  indicatirg  the  document  is  i.^complete.  17 
CKR  2W  255  !n  .iddi'iur..  l-orm  1-A  requires  legal 
wa.-ning5  in  d.i  capital  leilprs  rpRarCing  the  risk  of 
thp  offpDng  in  the  Motiel  \-.\  disclosure 
altprnative. 


"See  Item  501  of  Regulation  S-K.  17  CFR 
229.501  and  Item  501  of  Regulation  S-B.  17  CFR 
228.501.  See  Appendix  B  for  a  chart  "ihowing  the 
changes  to  Regulation  S-B. 

"The  staff  is  working  with  the  North  .American 
Securities  .^dml^istrators  Association.  Inc  's 
Disclosure  Reform  Task.  Force  to  coordinate  our 


efforts  10  assure  clearer  communications  with 
investors.  The  Disclosure  Reform  Task  Force  is 
considering  the  effect  of  our  plain  English 
initiatives  on  the  states'  disclosure  requirements, 
particularly  the  language  used  in  stale-required 
legends. 
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Before 


After 


THESE  SECURITIES  HAVE  NOT  BEEN  APPROVED  OR  DIS- 
APPROVED BY  THE  SECURITIES  AND  EXCHANGE  COMMISSION 
NOR  HAS  THE  COMMISSION  PASSED  UPON  THE  ACCURACY 
OR  ADEQUACY  OF  THIS  PROSPECTUS.  ANY  REPRESENTATION 
TO  THE  CONTRARY  IS  A  CRIMINAL  OFFENSE 


The  Securities  and  Exchange  Commission  has  not  approved  or  dis- 
approved these  securrties.  or  determined  i1  this  prospectus  is  truthful 
or  complete  Any  representation  to  the  contrary  is  a  aimtnal  offense 


lpo«?7.rT''''  '''°",''^-  'T'\^^^^  '^^^"^  indicating  an   incomplete  prospectus,  -x^mmonh   called  the    Ted   hernn.- 
legend,  to  be  in  any  plain  Enghsh  format.  One  example  of  the  curn^n.  legend  ,n  plam  English  would  Ld  as  foUrs: 


Before 


After 


Information  contained  herein  is  subiect  to  completion  or  amendment.  A 
registration  statement  relating  to  these  securities  has  been  filed  with 
ttTe  Securrties  and  Exchange  Commission.  These  secunties  may  not 
be  sold  nor  may  offers  to  buy  be  accepted  prior  to  the  time  the  reg- 
istration statement  becomes  effective.  This  prospectus  shaJI  not  con- 
stitute an  offer  to  sell  or  the  solicitation  of  an  offer  to  buy  nor  shall 
there  be  any  sale  of  these  securities  in  any  State  in  which  such  offer, 
solicitation  or  sale  would  be  unlawful  prior  to  registration  or  qualifica- 
tion under  the  securities  laws  of  any  State. 


The  information  in  this  prospectus  is  not  conplete  and  may  be  amend- 
ed. We  may  not  sell  these  securities  until  the  registration  statement 
filed  wrth  the  SEC  is  effective  This  prospectus  is  not  an  offer  to  sell 
nor  IS  rt  seeking  an  offer  to  buy  these  secuntes  in  any  state  wtiere 
the  offer  or  sale  is  riot  pennrtted 


intnf'™!',""*'''  "°  "''!"''«"'™.l/"™nlly  exists  10  disclose  the  name  of  the  undet^nler  and  tiie  type  of  offering    this 


We  have  not  proposed  any  specific 
piint  size  or  font  type  for  the  plain 
English  portion  of  the  prospectus.  Our 
proposals  allow  you  the  flexibility  to 
use  a  print  type  and  font  size  that 
enhances  your  document  design  so  long 
as  the  infonnation  is  easily  readable.  We 
request  your  comments  as  to  whether 
we  should  require  or  prohibit  any 
specific  print  type  or  font  size  and  the 
reason  for  your  position. 

Your  comments  should  address 
specifically  the  proposed  revisions  to 
the  legends  and  suggest  alternative  plain 
English  legends.  Yquf  comments  should 
address  whether  the  plain  English 
legends  adequately  inform  investors, 
and  whether  the  proposed  cover  page 
information  should  be  mandated,  or 
whether  other  information  should  be 
permitted  and,  if  so,  what  information. 
For  example,  should  information  on  the 


cover  page  be  limited  to  the  name  of  the 
company  and  the  securities  offered, 
with  the  other  information  disclosed  in 
the  summary  section  of  the  document" 

In  addition,  we  request  public 
comment  on  whether  specific 
information  should  be  required  for  the 
cover  pages  of  merger  proxy  statements, 
registered  exchange  offers,  or  other 
offerings.  Please  provide  examples  of 
the  types  of  information  that  should  be 
required.  We  specifically  request  your 
comments  on  whether  the  limited 
partnership  roll-up  transactions  should 
be  subject  to  these  plain  English 
proposals  or  should  different  standards 
apply  to  these  transactions  and.  if  so. 
what  standard  should  apply.  For 
example,  the  current  roll-up  disclosure 
provisions  '•*^  provide  for  a  detailed 
discussion  of  risks  of  the  offering,  while 
the  proposals  made  today  would  require 

REGULATION  S-K— ITEM  502 


Current 


risk  factors  to  be  brief  Also,  risk  factors 
are  required  on  the  cover  page. 
summar\  section  and  risk  factors 
section  in  limited  partnership  roll-up 
prospectuses.-'^''  Our  proposals  would 
require  the  risks  to  be  described  in  plain 
English  only  in  the  risk  factor  section. 

2.  Inside  Front  and  Outside  Back  Cover 
Pages  of  Prospectus 

Currently,  information  of  a  highlv 
technical  nature  is  required  on  either 
the  inside  front  or  outside  back  cover 
page  of  the  prospectus."'  Except  for  the 
availability  of  Exchange  Act  reports.'" 
the  table  of  contents,  and  the  legend 
concerning  the  dealers  prospectus 
deliver}  obligation,  we  propose  {n  move 
this  technical  information  to  the  hodv  of 
the  prospectus,  as  shown  in  the 
following  table. 


Proposed 


Stab.lizat.on  activrties  by  unden^rters  ;  .  Move  to  undenvriting  sectKxi. 

Unden^iters'  passive  market  making  actn^rties  legend |  .  Delete  because  it  dupicates  informatK>n  m  underwntng  sectK>n 


Disclosure  of  dealer  prospectus  delivery  obligation 
Availability  of  Exchange  Act  reports  generally 


Availability  of  Exchange  Act  reports  incorporated  by  reference 
short  form  registration  statements. 


in 


Move  to  back  cover  page 

Move  to  tock  cover  page  or  include  with  incorporation  Ov  reference 

disclosure  in  short  form  registration  statements 

Move  to  registration  statement  forms  permitting  incorporation  tjy  rel- 


ererx^. 


"Item  904  of  Regulation  S-K   17CFR  229.904 
"See  Items  902(b)(2)  of  Regulation  S-K  17  CFR 

229.902(b)(2):  Item  903(b)(1)  of  Regulation  S-K.  1 7 

CFR  229.903(b)(l)i  and  Item  904lal(2)  of  Regulation 

of  S-K.  17CFR229.904|a)(2) 
"'See  Item  502  of  Regulation  S-K.  17  CFR 

229.502  and  Item  502  of  Regulation  S-B  17  CFR 

228.502. 


»'  Securities  E.xchange  .^ct  of  1934.  15  L'S  C  "Sa 
e(  seq. 
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Reguution  S-K— Item  502— Continued 


Current 


Proposed 


•  Availabtlity  of  annual  reports  to  shareholders  with  GAAP  audited  fi-  i  •  Move  to  business  description  section 
nancial  statements  for  foreign  issuers  and  others  not  subject  to  oor 
proxy  rutes. 

•  Enforceability  of  civil  liability  provisions  of  federal  securities  laws 
against  foreign  persons. 

•  TaWe  of  contents  


•  Move  to  txjsiness  description  section. 


•  Move  to  inside  front  cover  page  or  immediately  following  the  cover 
page. 


Much  of  the  currently  i^uired 
information  is  highly  technical  and 
drafted  in  legal  language  that  often 
confuses  rather  than  informs  investors. 
We  believe  that  placing  this  information 
in  the  front  of  the  prospectus 
overshadows  the  essential  business  and 
financial  information  fundamental  to  an 
investment  decision.  Because  the 
disclosure  will  be  elsewhere  in  the 
prospectus,  the  information  provided 
investors  will  be  the  same.  Moving  this 
information  to  the  body  of  the 
prospectus  will  give  you  the  freedom  to 
design  an  inviting  cover  page  which 
highlights  key  information  for  investors. 

We  believe  the  current  information  on 
the  underwriter'^  stabilization  aciivities. 
passive  market  making  activities,  and 
the  dealer's  obligations  to  deliver 
prospectuses  is  kev  information  on  the 
orderly  distribution  of  the  offering.  But 
this  information  is  not  es.sential  for  the 
front  of  the  document.  We  propose 
relocating  the  stabilization  information 
to  the  underwriting  section  of  the 
prospectus*^  Information  on  passive 
market  making  activities  currently  is 
required  both  in  the  underwriting 
section  of  the  prospectus  and  as  a  legal 
legend  on  either  the  inside  front  or 
outside  back  cover  page.  Duplication  of 
this  information  on  the  cover  page  is 
unnecessary  and  we  propose  to  delete  it 


from  the  cover  page  but  retain  the 
information  in  the  underwriting  section. 

We  also  propose  to  retain  the 
requirement  to  disclose  the  dealer's 
prospectus  delivery  obligations  on  the 
back  cover  page  of  the  prospectus.  This 
will  help  dealers  meet  their  obligations 
to  deliver  a  prospectus  in  connection 
with  the  distribution  of  the  securities. 
However,  we  request  your  views  as  to 
whether  this  information  is  necessary 
and.  if  so,  whether  we  should  require 
that  this  notice  to  dealers  be  disclosed 
elsewhere  in  the  document,  like  the 
inside  front  cover  page. 

You  have  an  obligation  to  send  to 
security  holders,  upon  request  and  at  no 
charge,  the  Exchange  Act  reports 
incorporated  by  reference  in  short-form 
registration  statements.  We  currently 
require  vou  to  disclose  this  obligation 
on  the  inside  front  cover  page  or 
elsewhere,  as  appropriate.  VVe  propose 
to  relocate  this  information  to  the 
section  of  the  short  form  registration 
statements  detailing  what  information 
you  must  incorporate  by  reference. 

We  propose  to  move  the  disclosure 
regarding  the  availability  of  Exchange 
Act  reports  to  the  back  cover  page  of  the 
prospectus.  Alternatively,  it  could  be 
included  as  part  of  the  disclosure 
incorporating  Exchange  Act  reports  by 
reference  into  short  form  registration 
statements.  Moving  the  information  to 
the  back  cover  page  would  provide  you 


the  flexibility  to  design  the  front  of  the 
document  in  a  clear  manner.  Requiring 
this  information  to  be  provided  where 
the  Exchange  Act  reports  are 
incorporated  by  reference  would 
eliminate  duplication  in  short  form 
registration  statements. ^^ 

Because  we  now  have  an  800  number 
that  gives  information  on  how  to  obtain 
the  reports  filed  with  us  and  because 
copies  of  these  reports  are  nov^'  available 
on  the  Internet,  the  proposed  revisions 
would  delete  the  requirement  that  our 
headquarters  and  regional  office 
addresses  be  given.  For  this  reason,  we 
are  also  proposing  to  delete  the 
requirement  to  disclose  the  availability 
of  these  reports  at  the  exchange  where 
the  issuers'  securities  are  listed.  Of 
course,  you  must  continue  to  send 
copies  of  your  Exchange  Act  reports  to 
the  exchange  where  your  securities  are 
listed.^*  We  request  your  comments  on 
whether  the  information  should  be 
required  elsewhere  in  the  document,  or 
whether  the  requirements  should  give 
companies  greater  flexibility  to  place 
the  information  where  it  is  highlighted 
best  for  investors,  given  the  design  of 
the  document.  If  your  Exchange  Act 
reports  are  on  your  Internet  site,  our 
rule  proposals  encourage  you  to  give  the 
web  site  address  in  your  documents. 

One  example  of  a  plain  English 
rewrite  of  this  disclosure  follows: 


Before 


After 


Our  company  is  suDject  to  the  informational  requirements  of  ttie  Secun- 
bes  Exchainge  Act  of  1934,  as  amended  (the  "Exchange  Act"),  and, 
in  accordance  ttierewith.  tiles  reports  and  other  information  with  the 
Securities  and  Exchange  Commission  (tt>€  Commission")  The  re- 
ports eind  ottier  information  filed  by  our  company  with  the  Commis- 
sion can  be  inspected  and  copied  at  the  Commission's  public  'et- 
erence  room  located  at  450  Fifth  Street,  NW  Room  i024.  Washing 
ton.  D.C  20549,  and  at  the  putXic  refererKe  facilities  m  the  Commis 
sion's  regional  offices  located  at:  7  World  Trade  Center.  i3th  Floor, 
New  York,  New  YorV  ^0048;  and  at  Northwest  Atrium  Center.  500 
West  Madison  Street.  Suite  1400.  Chicago,  Illinois  60661  Copies  of 
such  material  can  be  obtained  at  prescrit)ed  rates  by  wnting  to  ttie 
Securities  and  Exchange  Commission,  Putiiic  Reference  Section, 
450  Fifth  Street.  NW  .  Washington,  DC  20549.. 


Our  company  files  annual,  quarterly  and  current  reports,  proxy  state- 
ments and  ottier  information  with  the  SEC.  You  may  read  and  copy 
any  reports,  statements  or  other  information  we  file  at  the  SEC's 
public  reference  room  in  Washington,  D.C.  You  can  request  copies 
of  these  documents,  upon  payment  of  a  duplicating  fee,  t>y  writing  to 
the  SEC.  Please  call  the  SEC  at  1 -800-SEC-0330  for  further  infor- 
mation on  ttie  operation  of  the  public  reference  rooms.  Our  SEC  fil- 
ings are  also  available  to  the  public  on  the  SEC  Internet  site  {httpJI 
www  sec.gov.). 


UMI 


•-Hem  50fl  of  Regulation  S-K.  17CFR  229  SOfl 
and  Hem  508  of  Regiilalion  S-B,  IT  CFR  228.50« 


"'Our  proposals  would  amend  Forms  S-2.  5v-3. 
S— 4,  F-3  and  F-4  lo  Include  the  requirement  to 
disclose  the  availability  of  documents  incorporated 


by  reference  with  the  disclosure  on  incorporation 
by'  reference  of  Exchange  Act  reports. 
"Rule  12b-n,  17CFR240.12b-ll. 
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Our  proposals  would  move  to  the 
body  of  the  prospectus  the  information 
on  the  availability  of  audited  financial 
statements,  where  the  company  is  a 
foreign  private  issuer  or  is  not  subject  to 
our  proxy  rules.  As  proposed,  we  would 
require  the  information  to  appear,  under 
a  descriptive  heading,  as  part  of  the 
business  description.  ^^  We  believe  that 
relocating  this  information  in  the 
business  section  of  the  prospectus 
would  inform  investors  of  the  continued 
availability  and  type  of  financial 
information  your  company  will  provide. 

Currently,  you  may  provide 
information  as  to  the  enforceability  of 
civil  liabilities  against  foreign  persons 
on  the  inside  front  cover  page  or  in  the 
front  of  the  prospectus.  We  propose  to 
move  this  information  to  the  business 
description  section  of  the  prospectus.** 
The  staffs  experience  is  that  this 
information  is  often  provided  as  a 
generic  risk  factor.  If  enforceability  of 
civil  liabilities  presents  a  materialrisk 
to  an  investor  given  the  company  and  its 
operations,  our  proposal  for  plain 
English  prioritized  risk  factors  would 
require  risk  disclosure.  Your  comments 
should  address  whether,  given  our 
global  markets,  the  information  now  is 
sufficiently  routine  to  make  this 
disclosure  more  appropriate  in  the 
business  description  and  required  as  a 
risk  factor  only  when  it  is  a  material  risk 
relating  to  an  investment  in  the 
company.  If  you  believe  the  information 
should  be  disclosed  in  another  section 
of  the  prospectus,  please  give  us  the 
reason(s)  for  your  position. 

As  currently  permitted,  the  table  of 
contents  often  appears  on  the  back  cover 
page.  We  question  whether  a  reader  goes 
to  the  back  of  the  document  first  to 
locate  a  guide  to  the  document,  so  our 
proposals  would  require  this 
information  to  be  on  the  inside  front 
cover  or  immediately  behind  the  cover 
page.  We  request  your  comments  on 
whether  the  information  flow  of  the 
document  should  permit  you  the 
flexibility  to  place  the  table  of  contents 
where  you  believe  it  best  serves  as  a 
guide  to  the  document,  and  the  reasons 
for  your  position, 

3.  Prospectus  Summary,  Risk  Factors 
and  Ratio  of  Earnings  to  Fixed 
Charges'^'' 

Currently,  you  are  required  to  include 
a  summary  of  the  information  contained 
in  the  prospectus  where  the  length  or 
complexity  of  the  prospectus  makes  a 


^'  Item  101  of  Reguialion  S-K  and  Regulation  S- 
B 

"Item  101  of  Regulation  S-K  and  Regulation  S- 
B. 

"'  See  Item  503  of  Regiiiation  S-K.  1 7  CFR  229.503 
and  Item  503  of  Regulation  S-B,  17  CFR  228.503. 


summary  appropriate.  The  existing 
requirements  also  specify  that  a  risk 
factor  section  be  provided,  where 
appropriate,  and  that  this  section 
immediately  follow  either  the  summary 
section  or  the  cover  page.  In  addition, 
information  is  required  as  to  the  ratio  of 
earnings  to  fixed  charges. 

a.  Summary 

Our  proposals  would  require  a 
prospectus  summary  in  plain  English. 
To  address  the  problem  where  the 
summary  is  ten  to  twenty-five  pages 
long,  we  have  revised  the  current 
provision  to  require  that  the  summary 
section  be  brief.  The  current 
requirement  continues  to  be  a  general 
provision  giving  you  the  flexibility  to 
draft  a  meaningful  summary  appropriate 
to  the  type  of  offering. 

We  request  your  comment  as  to 
whether  the  summary  should  be  further 
limited  to  a  specific  number  of  pages. 
For  example,  should  the  summary  be  no 
more  than  three,  four,  or  five  pages?  We 
also  request  your  comments  as  to 
whether  we  should  require  specific 
information  in  this  section,  such  as 
condensed  financial  information  and  a 
summary  of  management's  discussion 
and  analysis.  Please  indicate  any 
specific  information  you  believe  should 
be  in  the  summary.     ' 

A  recent  review  by  the  staff  of  a 
number  of  the  short  form  registration 
statements  indicates  that  these  offerings 
often  include  a  summary  or  similar 
section  describing  the  company's 
business  and  operations.  This 
discussion  contains  a  lengthy 
discussion  of  the  company's  business, 
risk  factors,  and  summarized  financial 
information.  The  information  is  not 
specifically  required,  but  apparently  is 
considered  important  to  the  selling 
effort.  If  you  elect  to  include  this 
information,  the  disclosure  would  be 
subject  to  the  same  plain  English 
disclosure  requirements  as  we  propose 
for  the  front  of  the  document.  Please 
give  us  your  comments  on  whether 
short  registration  forms  should  have  a 
summary  and,  if  so,  which  offerings, 
and  the  reasons  for  your  position.  We 
also  request  your  comments  as  to 
whether  a  summary  section  should  be 
required  for  all  prospectuses,  given  the 
current  complexity  of  these  documents. 
b.  Risk  Factors 

Our  proposals  would  require  the  risk 
factors  to  be  in  plain  English  and  be 
listed  in  order  of  their  importance.  As 
is  currently  the  case,  the  discussion 
would  immediately  follow  the 
summar\',  if  one  is  provided,  or  the 
cover  page  of  the  prospectus  Often  the 
risk  factor  disclosure  in  a  prospectus  is 


boilerplate,  listing  risks  that  could  apply 
to  any  offering  or  that  are  not  likely  to 
occur.  Because  boilerplate  risks  do  not 
provide  meaningful  information  to 
investors,  we  believe  they  should  not  be 
used  and  our  proposals  specifically 
prohibit  them. 

For  example,  if  your  company  is 
making  an  initial  public  offering  of 
common  stock  and  the  securities  will  be 
listed  and  traded  on  a  national 
securities  exchange,  it  is  not  helpful  to 
investors  to  provide  a  statement  that 
management  can  give  no  assurance  that 
an  active  market  will  develop  in  the 
company's  securities.  If.  given  these 
facts,  you  believe  that  a  market  will 
develop  for  the  securities,  then  the  risk 
factor  is  not  helpful  to  an  investor.  On 
the  other  hand,  if,  given  these  facts,  you 
believe  that  a  market  reasonably  may 
not  develop,  additional  information 
would  be  necessary  as  to  why  a  trading 
market  may  not  develop. 

We  are  concerned,  however,  that 
plain  English  alone  will  not  address  the 
problem  of  listing  many  risk  factors  that 
are  so  general  that  they  are  not 
meaningful  and  add  to  the  length  of  the 
document  making  the  document 
difficult  to  read.  We  request  your 
comments  on  whether  we  should 
require  disc;losure  of  a  specific  number 
of  risk  factors,  such  as  eight,  or 
alternatively  limit  the  risk  factor 
discussion  to  no  more  than  two  pages. 

Your  comments  specifically  are 
requested  as  to  whether  there  should  be 
any  limit  on  the  number  of  prioritized 
risk  factors  or  the  number  of  pages,  or 
whether  the  limit  should  be  higher  or 
lower  than  eight  risk  factors  or  the  two 
pages.  For  instance,  should  there  be  no 
more  than  four  risk  factors  discussed  in 
this  section,  divided  equally  between 
company  and  offering  risks,  or  should 
the  number  of  permitted  risk  factors  be 
increased  to  10  or  12  with  no  allocation 
as  to  the  nature  of  the  risk'  Should  there 
be  a  page  limit  and  should  the  limit  be 
no  more  than  two  pages,  three  pages, 
four  pages  or  higher' 

c.  Ratio  of  Earnings  to  Fixed  Charges 

When  you  issue  debt  or  a  class  of 
preferred  equity,  you  are  required  to 
disclose  a  ratio  of  earnings  to  fi.xed 
charges.  Since  this  information  usually 
is  included  in  the  prospectus  .vith 
.selected  financial  data,  we  propose  to 
move  the  requirement  to  that  section.'"'^ 
Where  a  prospectus  summary  is 
included,  we  propose  that  the  ratio  of 
earnings  to  fixed  charges  be  shown  as 
part  of  the  summarized  financial  data, 
as  is  currently  the  practice. 


-Item  .301  of  Regulation  S-K.  17  CFR  229.301. 


UMI 
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D.  Proposed  Rules  for  Investment 
Companies 

Current  disclosure  standards  direct 
investment  companies  to  provide  clear, 
concise,  and  understandable  disclosure 
in  prospectuses.""  We  are  concerned, 
however,  that  fund  prospectu.ses  are 
overly  complex  and  difficult  to  follow. 
We  have  commenced  significant 
disclosure  initiatives  to  improve  the 
information  provided  to  fund  investors, 
including  consideration  of  a  summary 
disclosure  document  or  "profile"  for 
funds  and  updating  prospectus 
disclosure  requirements.  We  expect  to 
announce  proposals  that  would 
implement  these  initiatives  in  the  near 
future. 

The  plain  English  disclosure 
proposals  complement  these  disclosure 
initiatives.  The  proposed  changes  to 
Rule  421  would  apply  to  funds.""'  The 
proposed  revisions  in  Regulation  S-K 
intended  to  improve  the  clarity  of 
disclosure  in  prospectuses  of  corporate 
issuers  would  not  apply  to  funds, 
although  similar  legal  legends  and  other 
requirements  are  included  in  specific 
rules  for  investment  companies.'''  We 
plan  to  consider  conforming  changes  to 
the  rules  for  fund  prospectuses  in 
connection  with  the  disclosure 
initiatives  for  investment  companies. 
We  request  your  comments  on  whether 
the  proposed  changes  to  Rule  421 
should  be  modified  for  fund 
prospectu,ses. 

The  phase-in  of  plain  English 
requirements  proposed  for  corporate 
issuers  discussed  below  may  need  to  be 
modified  for  investment  companies 
since  they  are  engaged  in  continuous 
offerings  of  securities.  We  also  request 
comment  on  special  requirements  that 
may  be  necessarv  to  allow  for  the 
orderly  phase-in  of  the  proposed  plain 
English  requirements  for  investment 
companies. 


""  See.  eg..  General  Instruction  G  of  Form  N-1  A. 

'"While  ihe  disclosure  in  fund  prospectuses  must 
be  clear,  concise,  and  understandable,  the  proposed 
plain  English  principles  in  Rule  421(d)  would  apply 
to  the  from  and  back  cover  pages  of  the  prospectus 
and  summary,  if  anv.  The  specific  requirement  for 
plain  English  risk  factors  disclosure  referred  to  in 
proposed  Rule  421(d)  would  not  apply  to  funds 
since  the  same  disclosure  is  not  required  in  their 
prospectuses. 

"  See.  e.g..  proposed  Item  501(b)  (5)  and  (8)  of 
Regulation  5v-IC  (SEC  legend  and  subject  to 
completion  legend):  similar  legends  are  required  for 
mutual  funds  by  Rule  481(b)  (1)  and  (2)  of 
Regulation  C.  17  CFR  230.481(b)  (1)  and  (2).  Many 
of  the  proposed  revisions  to  Regulation  S-K  would, 
if  applied  to  funds,  affect  relatively  few  offerings  of 
fund  securities,  e.g..  descriptions  of  underwritten 
offerings  in  proposed  Item  SO  1(b)(6). 


V.  Staff  Review 

A.  PI  am  English  Pilot  Program 

The  Division  of  Corporation  Finance 
has  established  a  pilot  program  to  work 
with  public  companies  on  drafting  plain 
English  documents  filed  under  either 
the  Securities  Act  or  the  Exchange  Act. 
We  also  expedite  the  review  of  these 
filings.  The  staffs  comments,  in  plain 
English,  will  be  consistent  with  these 
plain  English  proposals.  The  staff  has 
issued  five  interpretive  letters  under  the 
plain  English  pilot  program.  The  staff 
granted  interpretive  relief  from 
compliance  with  the  legend 
requirements  in  the  front  of  the 
prospectus,  the  distribution  table 
showing  the  price,  underwriters' 
commissions  and  proceeds  of  the 
offering,  and  the  disclosure  regarding 
the  availability  of  Exchange  Act 
reports. ^-^  The  staff  also  stated  its  view 
that  identification  of  a  company's  web 
site  and  the  statement  "lojur  SEC  filings 
are  also  available  to  the  public  from  our 
web  site"  will  not,  by  itself,  include  or 
incorporate  by  reference  any 
information  into  the  registration 
statement  that  is  included  or  hot  linked 
to  the  issuer's  regular  web  site  that  is 
not  otherwise  incorporated  by  reference 
into  the  registration  statement.'' 
Because  the  staffs  interpretive  position 
on  these  matters  is  now  well 
established,  other  pilot  participants  may 
rely  on  these  positions  and  do  not  need 
to  submit  a  specific  written  request. 

B.  Denial  of  Request  for  Acceleration 

Currently,  we  consider  a  number  of 
factors  in  determining  whether  the 
statutory  requirements  for  acceleration 
of  registration  statements  for  public 
offerings,  including  mutual  fund 
offerings,  have  been  met,  and  may 
refuse  to  accelerate  the  effective  date  in 
appropriate  circumstances.  Among  the 
factors  that  we  consider  is  the  clarity  of 
the  disclosure.  We  may  refuse  to 
accelerate  a  registration  statement: 

Where  there  has  not  been  a  bona  fide  effort 
to  make  the  prosf>ectus  reasonably  concise 
and  readable,  so  as  to  facilitate  an 
understanding  of  the  information  required  or 
[jermitted  to  be  contained  in  the 
prospectus."'* 

Our  proposals  amend  this  provision  to 
reflect  the  proposed  requirement  for 
plain  English.  To  effectively  implement 


'-Division  of  Corporation  Finance  letters  to  ITT 
Corporation  (dated  November  12.  1996  and  January 
6.  1997),  Baltimore  Gas  and  Electric  Corporation 
(two  letters  dated  January  6.  1997)  and  SCANA 
Corporation  (dated  January  6.  1997). 

"Division  of  Corporation  Finance  letter  lo  ITT 
Corporation  (December  6.  1996)  and  BGE 
Corporation  (dated  lanuary  6.  1997). 

''Rule  461  of  Regulation  C. 


plain  English  we  are  committed  to 
administering  this  rule  in  a  manner  that 
achieves  its  goal  of  readable  documents. 
If  your  document,  when  filed,  indicates 
a  good  faith  effort  to  meet  the 
requirement,  our  staff  will  work  with 
you,  in  the  review  and  comment 
process,  to  meet  any  plain  English 
requirements  adopted  and  your 
financing  schedule.  We  request  your 
views  as  to  other  actions  that  we  should 
take  to  make  the  prospectus  clearer  to 
investors  and  implement  the  plain 
English  requirements. 

C.  Phase-In  of  Plain  English 
Requirements 

To  make  sure  that  our  plain  English 
proposals  do  not  interfere  with  your 
need  to  access  the  capital  markets  on  a 
timely  basis,  any  plain  English  rule  that 
is  finally  adopted  would  be  phased  in 
as  follows: 

•  Registration  statements  pending  on 
the  effective  date  of  the  rule  would  not 
need  to  be  revised  to  meet  the  plain 
English  requirements; 

•  An  updating  amendment  to  a 
registration  statement  filed  to  meet 
section  10(a)(3)  of  the  Securities  Acf' 
would  be  required  to  comply  with  the 
rule  in  effect  at  the  time  of  filing; 

•  Any  shelf  registration  statement 
affected  by  the  plain  English  rule  would 
be  required  to  comply  with  the 
requirement  at  the  time  a  new  shelf 
registration  statement  is  filed,  but  no 
later  than  December  31,  1998. 

•  All  filings  would  be  required  to 
comply  with  the  rule  no  later  than 
December  31,  1998. 

Please  give  us  your  comments  on 
whether  this  schedule  provides  you  the 
necessary  fiexibility  to  meet  the 
proposed  revisions,  if  adopted. 

VI.  Request  for  Comments 

We  request  your  comments  on 
whether  plain  English  should  be 
mandated  or  only  recommended,  and 
whether  there  are  other  alternatives  that 
will  provide  for  a  more  reader-friendly 
and  understandable  disclosure 
document.  Your  comments  are  also 
requested  on  whether  or  not  plain 
English  should  be  required  for  the  entire 
prospectus  and  not  just  the  cover  page, 
prospectus  summary,  and  risk  factors 
section.  Please  furnish  the  specific 
reasons  for  vour  position.  We  request 
your  comment  on  whether  additional 
plan  English  techniques  should  be 
required  and.  if  so,  which  ones.  If  you 
have  concerns  that  plain  English  will 
increase  liability  we  request  information 
on  the  substantive  basis  for  vour 


'M5U.S.C.  77j(a)(3). 
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concern  and,  if  available,  the  factual 
data  in  support  of  your  position. 

We  specifically  request  that  investors 
provide  comments  on  the  proposals. 

VII.  Cost-Benefit  Analysis 

Our  plain  English  proposals 
streamline  existing  requirements  and 
require  a  clear  wTiting  style  and  format. 
We  believe  the  proposals,  if  adopted, 
vk-ould  result  in  httle  additional  costs  as 
issuers  implement  the  organizational, 
language,  and  document  structure 
changes  necessary  to  comply  with  these 
proposals.  Additional  cost,  if  any, 
should  be  short-term  and  would  be 
outweighed  by  the  significant 
improvement  in  disclosure  to  investors. 
In  addition,  a  number  of  the  proposals 
simplify  the  cover  page  format,  which 
should  result  in  some  printing  and  other 
cost  savings  in  preparing  prospectuses. 

We  request  your  comment  on  whether 
the  proposed  rules  would  be  "major 
rules"  for  purposes  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  We  have 
tentatively  concluded  that  the  proposed 
rules  would  not  result  in  a  major 
increase  in  costs  or  prices  for  consumers 
or  individual  industries  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  small  business.  We 
request  comments  on  whether  the 
proposed  rules  are  likely  to  have  a  $100 
million  or  greater  annual  effect  on  the 
economy.  Your  comments  should 
provide  empirical  data  to  support  your 
views. 

As  an  aid  in  evaluating  the  cost  and 
benefits  of  the  proposals,  we  request 
your  comments  and  those  of  others 
involved  in  the  registration  process  on 
this  cost/benefit  analysis.  Please  provide 
empirical  data  in  support  of  your 
position  to  assist  us  in  determining  the 
cost  and  benefits  of  the  proposals.  We 
specifically  request  individual  investors 
to  provide  us  their  views  on  the  cost 
and  benefits  of  the  proposals. 

VIII.  Summary  of  the  Initial  Regulatory 
Flexibility  Analysis 

We  have  prepared  an  initial 
regulatory  flexibility  analysis,  IRFA,  in 
accordance  with  5  U.S.C.  603 
concerning  the  proposed  rules.  As 
discussed  more  fully  in  the  IRFA,  the 
proposed  rules  would  codify  our 
interpretive  advice,  eliminate 
requirements  that  are  no  longer  useful, 
and  require  plain  English  to  be  used  to 
simplify  the  language  used  in  the  front 
of  the  documents.  The  rule  amendments 
are  proposed  under  sections  6,  7,  8,  10, 
and  19(A)  of  the  Securities  Act,  and 
sections  3,  12,  13,  14,  14(d),  23(a),  and 
35A  of  the  Exchange  Act. 
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As  the  IRFA  describes,  we  are  aware 
of  approximately  1100  Exchange  Act 
reporting  companies  and  approximately 
800  active  registered  investment 
companies  that  currently  satisfy  the 
definition  of  "small  businesses"  under 
Rule  157  of  the  Securities  Act.  However, 
there  is  no  reliable  way  to  determine 
how  many  businesses  may  become 
subject  to  reporting  obligations  in  the 
future  or  may  otherwise  be  impacted  by 
the  rule  proposals.  The  proposed  rules 
do  not  affect  the  substance  of 
disclosures  registrants  must  make.  The 
proposals  do  not  impose  anv  new 
recordkeeping  requirements  or  require 
reporting  of  additional  information. 
Thus,  we  believe  that  the  proposals  will 
not  increase  reporting,  recordkeeping,  or 
compliance  burdens,  and  in  some  cases 
may  slightly  reduce  those  burdens  for 
small  businesses.  Our  view  is  also  based 
on  the  experience  of  participants  in  the 
plain  English  pilot  program.  Pilot 
participants  reported  that  the  time 
required  to  understand  the  reporting 
requirements  and  prepare  disclosures 
was  the  same,  and  in  some  cases  a  little 
less,  than  under  existing  rules.  Although 
none  of  the  program  participants  is  a 
"small  business"  as  defined  bv  our 
rules,  we  believe  the  proposals  will 
affect  all  registrants  in  the  same  wav. 

As  discussed  more  fully  in  the  IRJ"A, 
several  possible  significant  alternatives 
to  the  proposals  were  considered.  These 
included  establishing  different 
compliance  or  reporting  requirements 
for  small  entities,  or  exempting  them 
from  all  or  part  of  the  proposed 
requirements.  We  believe  that  such 
alternatives  are  not  appropriate  for  the 
following  reasons:  (i)  They  would  be 
inconsistent  with  our  mandate  to 
require  prospectuses  to  fully  and  fairlv 
disclose  all  material  information  to 
investors:  (ii)  they  would  negate  the 
important  benefits  of  the  proposals:  and 
(iii)  they  would  not  reduce  small 
issuers'  compliance  costs.  The  IRFA 
.also  indicates  that  there  are  no  current 
rederal  rules  that  duplicate,  overlap,  or 
conflict  with  the  proposed  rules. 

We  encourage  written  comments  on 
any  aspect  of  the  IRFA.  In  particular,  we 
seek  comment  on;  (i)  The  number  of 
small  entities  that  would  be  affected  by 
the  proposed  rules;  and  (ii)  the 
determination  that  the  proposed  rules 
would  not  increase,  and  in  some  cases 
might  slightly  reduce,  reporting, 
recordkeeping,  and  other  compliance 
requirements  for  small  entities.  If  you 
believe  the  proposals  will  significantlv 
impact  a  substantial  number  of  small 
entities  please  describe  the  nature  of  the 
impact  and  estimate  the  extent  of  the 
impact.  For  purposes  of  making 
determinations  required  by  the  Small 


Business  Regulatory  Enforcement  Act  of 
1966,  we  are  also  requesting  data 
regarding  the  potential  impact  of  the 
proposed  rules  on  the  economy  on  an 
annual  basis.  Your  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis  if 
the  proposed  amendments  are  adopted. 
A  copy  of  the  analysis  may  be  obtained 
by  contacting  Ann  D.  Wallace,  Division 
of  Corporation  Finance,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W  .  Washington,  DC.  20549. 

IX.  Paperwork  Reduction  Act 

The  proposed  amendments  would 
affect  several  regulations  and  forms  ^^ 
that  contain  "collection  of  information 
requirements"  within  the  meaning  of 
the  Paperwork  Reduction  Act  of  1995  " 
In  order  to  obtain  Office  of  Management 
and  Budget  approval,  we  previously 
submitted  estimates  to  that  Office  of  the 
time  and  cost  burdens  imposed  on 
public  companies  by  each  regulation 
and  form.  Each  of  the  regulations  and 
forms  currently  is  approved  bv  that 
Office  and  displays  a  Paperwork 
Reduction  Act  control  number. 

We  believe  that  the  proposed 
amendments  would  not  result  in  a 
substantive  or  material  change  to  the 
collection  of  information  requirements 
based  on  our  experience  with  the  plain 
English  pilot  programs.  Pilot 
participants  have  indicated  that  thev  do 
not  believe  that  drafting  plain  English 
documents  has  increased  their  time  or 
cost  burdens.  In  addition,  the  proposed 
rules  do  not  affect  the  substance  of  the 
di.sclosure  required.  We  anticipate  that 
the  proposals  would  not  materially 
change  the  annual  burden  reporting  and 
burden  hours,  because  the  proposals 
provide  guidance  on  meeting  existing 
disclosure  obligations  and  simplify  the 
format  of  the  disclosure  provided  to 
investors. 

We  solicit  comment  on  our 
determination  that  the  proposals  would 
not  result  in  a  substantive  or  material 
change  to  the  collection  of  information 
requirement  and  burdens  If  you  believe 
the  proposals  will  affet.t  materially  the 
annual  burden,  you  are  asked  to  provide 


"•We  arp  proposing  changes  to  Rules  421  and  461 
of  Regu.atior.  C  Items  101.  501.  502.  503  and  508 
of  Regulation  S-K  and  Regulation  S-B  and  Item  301 
of  Regulation  S-K  We  also  are  proposing  minor 
amendments  lo  registration  Forms  S-2.  S-3.  S-4.  S- 
20.  F-3  and  F-4  under  the  Securities  Aa. 
Regulation  .'^-K.  Regulation  S-B  and  Regulation  C 
do  not  impose  reporting  burdens  directly  on  public 
companies.  For  administrative  convenience,  each  of 
these  regulations  is  assigned  one  burden  hour.  The 
burden  hours  imposed  by  the  disclosure  regulations 
are  reflected  in  the  estimates  for  the  forms  that  refer 
to  the  regulations 

"44  U.S.C  3501  et  seq 
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an  estimate  of  the  change  in  the  burden 
and  the  basis  for  your  position. 

X.  Statutory  Authority 

The  rule  amendments  outlined  above 
are  proposed  pursuant  to  Sections  6,  7, 
8.  10  and  19(a)  of  the  Securities  Act  and 
Sections  8.  30.  31  and  38  of  the 
Investment  Company  Act  of  1940. 

List  of  Subjects  in  17  CFR  Parts  228, 
229,  230  and  239 

Reporting  and  recordkeeping 
requirements.  Securities  and  Investment 
companies 

XI.  Text  of  the  Proposals 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  11  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  15  U  S.C.  77e.  77f,  77g.  77h.  77j, 
77k.  77s.  77aa(25).  77aa(26),  77ddd,  77eee. 
77ggg,  77hhh.  77j|i.  77nnn,  77sss.  78/,  7Sm. 
78n,  78o,  78w,  78//.  80a-8,  80a-29,  80a-30, 
80a-37,  80b-11,  unless  otherwise  noted. 

2.  By  amending  §  228.101  to  add 
paragraphs  (c)  and  (d)  to  read  as  follows: 


§228.101 
business. 


(Item  101)  Description  of 


(c)  Reports  to  security  holders.  If  the 
small  business  issuer  is  not  required  to 
deliver  an  annual  report  to  security 
holders,  indicate  whether  it  will 
voluntarily  send  an  annual  report  and 
whether  the  report  will  include  audited 
financial  statements. 

(d)  Canadian  Issuers.  Canadian 
issuers  shall  provide  the  information 
required  by  Item  101(f)  of  Regulation  S- 
K  (§228.101(fl)  (Enforceability  of  Civil 
Liabilities  Against  Foreign  Persons). 

3.  Section  228.501  is  amended  by 
adding  an  introductory  text,  revising 
paragraphs  (a)(4),  (a)(5),  (a)(7)  and  (a)(8) 
and  removing  paragraph  (a)(ll)  to  read 
as  follows: 

S  228.501     (Item  501 )  Front  of  registration 
statement  and  outside  front  cover  of 
prospectus. 

The  following  information  must  be 
provided  in  plain  English  as  required  bv 
§  230.421(d)  of  Regulation  C  of  this 
chapter. 

[a)  '  '   ' 

(4)  Cross  reference  to  and  identify  the 
location  in  the  prospectus  (e.g.,  by  page 
number  or  other  specific  location)  of  the 
risk  factors  section  of  the  prospec:tus 
The  information  should  be  highlighted 
by  prominent  type  or  otherwise. 


(5)  The  small  business  issuer  must 
provide  disclosure  that  informs 
investors  that  the  Securities  and 
Exchange  Commission  has  not  approved 
the  securities  or  passed  on  the  adequacy 
of  the  disclosures  in  the  prospectus  and 
that  any  representation  to  the  contrary 
is  a  criminal  offense.  The  disclosure 
may  be  in  one  of  the  following  formats 
or  other  clear  and  concise  language. 

Example  A:  The  Securities  and  Exchange 
Commission  has  not  approved  or 
disapproved  these  securities  or  passed  upon 
the  adequacy  of  the  prospectus.  Any 
representation  to  the  contrary  is  a  criminal 
offense. 

Example  B:  The  Securities  and  Exchange 
Commission  ("SEC")  has  not  approved  or 
disapproved  these  securities  or  determined  if 
this  prospectus  is  truthful  or  complete.  Any 
representation  to  the  contrary  is  a  criminal 
offense. 

(6)  *    *    • 

(7)  If  the  securities  are  to  be  offered 
for  cash,  the  small  business  issuer 
should  set  forth  the  price  to  the  public, 
and  the  cash  underwriting  discounts 
and  commissions.  The  information  may 
be  set  forth  in  a  table,  term  sheet  format 
or  other  clear  presentation.  The  small 
business  issuer  may  present  the 
information  in  any  format  that  fits  the 
design  of  the  cover  page  so  long  as  the 
information  can  be  easily  read  and  is 
not  misleading.  The  information  must 
be  shown  on  a  per  unit  and  aggregate 
basis.  If  the  offering  is  made  on  a 
minimum/maximum  basis,  information 
on  the  aggregate  minimum/maximum 
must  be  showTi.  For  best  efforts  or  best 
efforts  minimum/maximum  offerings 
the  cover  page  should  disclose  the  date 
ihe  offering  will  end  and  the  provisions 
to  place  the  funds  in  an  escrow,  trust, 
or  similar  account.  Note  that  Item  508(a) 
requires  all  compensation  and  expenses 
of  the  underwriters  to  be  disclosed  in 
that  section. 

(8)  A  prospectus  used  before  the 
effective  date  of  the  registration 
statement  must  include  a  prominent 
statement  that  indicates  that: 

(i)  The  information  in  the  prospectus 
will  be  amended  or  completed; 

(ii)  The  securities  may  not  be  sold 
until  the  registration  statement  becomes 
effective;  and 

(iii)  The  prospectus  is  not  an  offer  to 
sell  nor  is  it  seeking  an  offer  to  buy  the 
securities  in  any  State  where  the 
offering  is  not  permitted.  The  legend 
may  be  in  the  following  language  or 
other  clear,  and  understandable 
language: 

The  information  in  this  prospectus  is  not 
complete  We  may  not  sell  these  securities 
until  the  registration  statement  filed  with  the 
SEC  is  effective.  This  prospectus  is  not  an 
offer  to  sell  nor  is  it  seeking  an  offer  to  buy 


these  securities  in  any  state  where  the  offer 
or  sale  is  not  permitted, 

(iv)  Comparable  information  must  be 
provided  if  the  prospectus  is  used 
before  the  determination  of  the  initial 
public  offering  price  in  the  case  of  a 
prospectus  that  omits  this  information 
as  permitted  by  §230.430A  of  this 
chapter. 

*  *  *  *  « 

4.  Section  228.502  is  revised  to  read 
as  follows: 

§  228,502  (Item  502)    Inside  front  and 
outside  back  cover  page  of  prospectus. 

A  small  business  issuer  must  disclose 
the  following  inform.ation  in  plain 
English  as  required  by  §  230.421(d)  of 
Regulation  C  of  this  chapter. 

(a)  Information  available  to  security 
holders.  (1)  On  the  inside  front  or 
outside  back  cover  page  of  the 
prospectus,  the  small  business  issuer 
must  state  whether  it  is  a  reporting 
company;  and 

(2)  The  small  business  issuer  shall 
describe  the  nature  and  frequency  of  the 
reports  and  other  information  the  issuer 
is  required  to  file  with  the  Securities 
and  Exchange  Commission  (SEC)  that 
are  available  to  investors.  The  small 
business  issuer  shall  indicate  that  the 
documents  can  be  reviewed  and  copied 
at  the  Commission's  Public  Reference 
Room  in  Washington,  DC.  20549.  In 
addition,  if  the  small  business  issuer  is 
an  electronic  filer,  the  disclosure  shall 
indicate  that  the  reports  may  be  viewed 
on  the  SEC's  Internet  site  (http:// 
www.sec.gov)  or  that  copies  may  be 
obtained,  upon  payment  of  a 
duplicating  fee,  by  writing  to  the  SEC's 
Public  Reference  Section.  The  small 
business  issuer  should  indicate  that 
information  on  the  operation  of  the 
public  reference  room  may  be  obtained 
by  calling  the  SEC  at  l-8do-SEC-0330. 
Small  business  issuers  are  encouraged 
to  give  their  Internet  site  address,  if  one 
is  available. 

(3)  The  small  business  issuer  shall 
state  the  name  of  any  national  securities 
exchange  on  which  its  securities  are 
listed. 

(b)  Address  arid  telephone  number. 
The  small  business  issuer  must  include 
on  the  inside  front  cover  page,  or  in  the 
summary  of  the  prospectus,  the 
complete  mailing  address  and  telephone 
number  of  the  small  business  issuer's 
principal  executive  offices. 

(c)  Dealer  Prospectus  Delivery 
Obligations.  The  small  business  issuer 
must  set  forth  information  on  the 
outside  back  cover  page  of  the 
prospectus  which  advises  dealers 
conducting  transactions  in  the 
securities,  whether  or  not  they  are 
participating  in  the  distribution,  that 
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they  may  be  required  to  deliver  a 
prospectus.  The  disclosure  should 
specify  the  time  period  during  which 
dealers  must  deliver  a  prospectus  as 
specified  in  section  4(3)  of  the 
Securities  Act  and  §230,174  of  this 
chapter.  The  following  legend  may  be 
used  or  any  other  format  that  includes 
the  required  content  and  is  clear  and 
concise; 

Until  (insert  date)  all  dealers  that  biiv,  sell 
or  trade  these  securities,  whether  or  not 
participating  in  this  offering,  may  be  required 
to  deliver  a  prospectus.  This  is  in  addition 
to  the  dealers'  obligation  tn  deliver  a 
prospectus  when  acting  as  underwriters  and 
with  respect  to  their  unsold  allotments  or 
subscriptions. 

(d)  Table  of  Contents.  On  the  inside 
front  cover  page  of  the  prospectus,  or 
immediately  following  the  cover  page, 
the  small  business  issuer  should 
provide  a  reasonably  detailed  table  of 
contents  showing  the  location  in  the 
prospectus,  including  page  number,  if 
practicable,  of  the  subject  matter  of  the 
various  sections  or  subdivisions  of  the 
prospectus,  including  the  risk  factors 
section  required  by  Item  503  of 
Regulation  S-B. 

(e)  Financial  Data  Graphs.  Registrants 
are  encouraged  to  use  tables,  schedules, 
charts  and  graphic  illustrations  of  the 
results  of  operations,  balance  sheet,  or 
other  financial  data  that  presents  the 
data  in  an  understandable  manner.  Any 
presentation  must  be  consistent  with  tfie 
financial  statements  and  related  non 
financial  information.  The  graphs  and 
charts  must  be  drawn  to  scale  and  the 
infonnation  provided  must  not  be 
misleading. 

5.  By  revising  §  228.503  to  read  as 
follows: 

§  228.503  (Item  503)    Summary  information 
and  risk  factors. 

The  following  information  must  be 
furnished  in  plain  English  as  required 
by  §  230.421  (d)  of  Regulation  C  of  this 
chapter. 

(a)  Summary.  Provide  a  summary  of 
the  information  contained  in  the 
prospectus  where  the  length  and 
complexity  of  the  prospectus  make  a 
summary  useful.  The  summary  should 
be  brief.  The  summary  should  not  and 
is  not  required  to  contain  all  of  the 
detailed  information  in  the  prospectus. 

(b)(1)  Risk  factors.  Discuss  under  the 
caption  "Risk  Factors"  any  factors  that 
make  the  offering  speculative  or  risky. 
The  risk  factor  disclosure  should 
highlight  critical  factors  that  the 
investor  must  consider  in  making  an 
investment  decision.  Generic  and 
boilerplate  risks  that  could  apply  to  any 
issuer  or  any  offering  should  not  be 
provided.  The  risk  factors  must  be 
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discus.sed  in  the  order  of  their 
importance.  The  factors  may  include, 
among  other  things,  the  following: 

(i)  The  small  business  issuer's  Tack  of 
recent  profits  from  operations: 

(ii)  The  small  business  issuer's  poor 
financial  position; 

(iii)  The  small  business  issuer's 
business  or  proposed  business;  or 

(iv)  The  lack  of  a  market  for  the  small 
business  issuer's  common  equity 
securities. 

(2)  The  risk  factor  discussion  should 
immediately  follow  the  summary' 
section.  If  no  summary  section  is 
necessary,  the  risk  factor  discussion 
should  immediately  follow  the  cover 
page  of  the  prospectus  or.  if  included, 
a  pricing  information  section  that 
immediately  follows  the  cover  page. 

,    Instruction  to  Item  503lbll2l 

"Pricing  information    as  used  in  paragraph 
(b)  of  this  section  shall  mean  price  and  price- 
related  information  of  the  type  that  may  be 
omitted  from  the  prospectus  in  an  effective 
registration  statement  in  reliance  on 
§230.430A(a)  of  this  chapter  and  information 
disclosed  in  a  prospectus  but  is  subject  !o 
change  as  a  result  of  pricing 

6,  Section  228.508  is  amended  to  add 
a  sentence  to  the  end  of  paragraph  (a) 
and  paragraph  (j)  to  read  as  follows: 

§  228.508  (Item  508)     Plan  of  distribution. 
*         *         «         •         « 

(a)  Underv^riters  and  undervtritrng 
obligations.  *    *   *  Disclose  in  a  table  all 
underwriting  compensation  including 
the  other  expenses  of  the  offering 
specified  in  Item  511  of  this  Regulation 
S-B, 
***** 

(j)  Stabilization  and  other 
transactions.  The  small  business  issuer 
must  provide  disclosure  which  briefly 
describes  any  transaction  that  the 
underwriters  intend  to  conduct  during 
the  offering  that  stabilizes,  maintains  or 
otherwise  affects  the  market  price  of  the 
offered  securities.  Disclosure  should  be 
provided  to  indicate,  if  true,  that  the 
underwriters  may  discontinue  these 
transactions  at  any  time  and  indicate  the 
exchange  or  other  market  on  which 
these  transactions  may  occur. 

(1)  If  the  stabilizing  begins  before  the 
effective  date  of  the  registration 
statement,  the  small  business  issuer 
must  state  the  amount  of  securities 
bought,  the  prices  at  which  they  were 
bought  and  the  period  within  which 
they  were  bought.  If  §  230.430A  of  this 
chapter  is  used,  the  final  prospectus 
must  include  information  on  the 
stabilizing  transactions  before  the  public 
offering  price  was  set. 

(2)  In  connection  with  warrant  or 
rights  offerings  to  existing  security 
holders,  where  securities  not  purchased 


by  security  holders  are  reoffered  to  the 
public,  give  the  following  information 
in  the  reoffer  prospectus: 

(i)  The  amount  of  securities  bought  in 
stabilization  activities  during  the  rights 
offering  period  and  the  price  or  range  of 
prices  at  which  the  securities  were 
bought, 

(ii)  The  amount  of  the  securities 
subscribed  for  during  the  rights  offering 
period; 

(iii)  The  amount  of  the  securities 
purchased  by  the  underwriter  during 
the  rights  offering  period;  and 

(iv)  The  amount  of  the  securities 
reoffered  to  the  public  and  the  offering 
price. 

Instruction  to  Paragraph  Ij) 

The  disclosure  should  include  information 

on  stabilizing  transactions,  syndicate  short 
covering  transactions,  penalty  bids  or  an\ 
other  transaction  that  affects  the  offered 
security's  price.  The  nature  of  the 
transactions  should  be  described  in  a  clear 
understandable  manner 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

7  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  15  ISC  77e.  77f.  77g.  77h,  77|. 
77k.  77s.  77aal25).  77aa(26).  77ddd.  77eee. 
"''ggg-  ~~hhh.  77iii.  77j)j.  77nnn,  77sss.  78c. 
78i.  78i.  78/.  78m,  78n.  78o.  78w.  78//{dl.  79e. 
79n.  791.  80a-8.  80a-29.  80a-30.  80a-37. 
80b-ll.  unless  otherwise  noted 

*  *  *  *  • 

8  By  amending  §  229.101  to  add 
paragraphs  le)  and  (f)  before 

"Instructions  to  Item  101"  to  read  as 
follows: 

§229.101  (Item  101)    Description  of 
business. 

*  •         •         »         • 

(e)  Reports  to  security  holders  Where 

a  registrant  is  not  required  to  deliver  an 
annual  report  to  security  holders  (or 
holders  of  .American  Depositary 
Receipts)  by  Section  14  of  the  Exchange 
Act  (15  U.S.C.  78n)  or  stock  exchange 
requirements,  describe  briefly  the  nature 
and  frequency  of  reports  that  will  be 
given  to  security  holders  Specify 
whether  or  not  such  reports  will  contain 
financial  information  that  has  been 
examined  and  reported  upon,  with  an 
opinion  expressed  by,  any  independent 
public  or  certified  public  accountant.  In 
the  case  of  the  reports  of  a  foreign 
private  issuer,  state  whether  the  report 
will  contain  financial  information 
prepared  in  accordance  with  United 
States  generally  accepted  accounting 
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principles,  or  uhnther  the  report  will 
include  a  reconciliation  ot  such 
information  with  such  accounting 
principles. 

(f)  Enforceability  nf  civil  liabilities 
against  foreign  persons,  (l!  A  foreign 
private  issuer  shall  provide  disclosure 
which  informs  an  investor  as  to  whether 
actions  may  be  broughi  under  the  civil 
liabilities  provisions  of  the  Federal 
securities  laws  against  the  registrant,  its 
officers  and  directors,  the  underwriters 
or  experts  located  in  or  residents  of  a 
foreign  countrv  or  whose  assets  are 
located  outside  the  United  States,  The 
disclosure  shall  address  the  following 
matters: 

(i)  The  investor's  ability  to  effect 
service  of  process  within  the  United 
States  on  the  foreign  private  issuer  or 
any  person; 

(ii)  The  investor's  ability  to  enforce 
ludgments  obtained  in  United  States 
courts  against  the  persons  based  upon 
the  civil  liabilitv  provisions  of  the 
Federal  securities  laws; 

(iii)  The  investor's  ability  to  enforce, 
in  an  appropriate  foreign  court, 
judgments  of  United  States  courts  based 
upon  the  civil  liability  provisions  of  the 
Federal  securities  laws;  and 

(iv)  The  investors  ability  'o  bring  an 
original  action  in  an  appropriate  foreign 
court  to  enforce  liabilities  against  the 
foreign  private  issuer  or  any  person 
based  upon  the  Federal  securities  laws. 

(2)  If  anv  of  the  disclosures  are  based 
upon  an  opinion  of  counsel,  counsel 
must  be  named  in  the  prospectus.  The 
foreign  private  issuer  must  file  a  signed 
consent  of  counsel,  to  the  use  of 
counsel's  name  and  opinion,  as  an 
exhibit  to  the  registration  statement. 

9  By  amending  §  229.301  by 
designating  the  introductory  text  as 
paragraph  (a),  introductory  text, 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  (a)(1)  and  (a)(2); 
redesignating  existing  instruction  as 
"Instructions  to  Item  :i01(aj  "  and  adding 
paragraph  (b)  to  read  as  follows; 


§229.301  (Item  301) 
data. 


Selected  financial 


(b)  Ratio  of  Earnings  to  Fixed  Charges. 
If  debt  securities  are  registered,  a  ratio 
of  earnings  to  fixed  charges  must  be 
shown.  If  preference  equitv  securities 
are  registered,  a  ratio  of  combined  fixed 
charges  and  preference  dividends  to 
earnings  must  be  shown.  The  ratio  must 
be  presented  for  each  of  the  last  five 
fiscal  vears  and  the  latest  interim  period 
for  which  financial  statements  are 
presented.  It  proceeds  from  the  sale  of 
debt  or  preference  securities  will  be 
used  to  repav  any  of  the  registrant's 
outstanding  securities,  and  the  change 


in  the  ratio  would  be  ten  percent  or 
greater,  a  pro  forma  ratio  must  be 
shown. 

Instructions  to  Item  301(b} 

1.  Definitions.  The  following 
definitions  apply  when  calculating  the 
ratio  of  earnings  to  fixed  <:harges 

A.  Fixed  charges.  The  term    fixed 
charges"  means  the  sum  of  the 
following:  (i)  Interest  expensed  and 
capitalized,  (ii)  amortized  premiums, 
discounts  and  capitalized  expenses 
related  to  indebtedness,  (iii)  an  estimate 
of  the  interest  within  rental  expense, 
^d  (iv)  preference  security  dividend 
requirements  of  consolidated 
subsidiaries. 

B.  Preference  security  dividend.  The 
term  'preference  security  divid*  nd"  is 
the  amount  of  pre-tax  earnings  that  is 
required  to  pay  the  dividends  on 
outstanding  preference  securities.  The 
dividend  requirement  shall  be 
computed  as  the  amount  of  the  dividend 
divided  by  (1 — the  effective  income  tax 
rate  applicable  to  continuing 
operations). 

C.  Earnings.  The  term  "earnings"  is 
the  amount  resulting  from  .idding  and 
subtracting  the  following  items.  Add:  (i) 
Pretax  income  from  continuing 
operations  before  adjustment  for 
minority  interests  in  consolidated 
subsidiaries  or  income  or  loss  from 
equitv  investees,  (ii)  fixed  charges;  (iii) 
amortization  of  capitalized  interest,  (iv) 
distributed  income  of  equity  investees, 
and  (v)  the  registrant's  share  of  pre-tax 
losses  of  equity  investees  for  w  hich 
charges  arising  from  guarantees  are    •* 
included  in  fixed  charges.  Subtract;  (i) 
interest  capitalized,  (ii)  preference 
security  dividend  requirements  of 
consolidated  subsidiaries,  and  (iii)  the 
minority  interest  in  pre-tax  income  of 
subsidiaries  that  have  not  incurred  fixed 
charges.  Equity  investees  are 
investments  that  are  accounted  for  using 
the  equitv  method.  Public  utilities 
following  SPAS  71  should  not  add 
amortization  of  capitalized  interest  in 
determining  earnings,  nor  reduce  fixed 
charges  by  any  allowance  for  funds  used 
during  construction. 

2.  Disclosure.  The  following 
disclosure  should  be  provided  when 
showing  the  ratio  of  earnings  to  fixed 
charges. 

A.  Deficiency.  If  a  ratio  indicates  less 
than  one-to-one  coverage,  the  registrant 
must  disclose  the  dollar  amount  of  the 
deficiency. 

B.  Pro  forma  ratio.  The  pro  forma 
ratio  may  only  be  shown  for  the  most 
recent  fiscal  year  and  the  latest  interim 
period.  Only  the  net  change  in  interest 
or  dividends  of  the  refinancing  may  be 
used  to  calculate  the  ratio. 


C  Foreign  private  issuer.  A  foreign 
private  issuer  must  show  the  ratio  based 
on  the  figures  in  the  primary  financial 
statement.  If  materially  different,  the 
ratio  also  must  be  shown  based  on  the 
figures  resulting  from  the  reconciliation 
to  US,  generally  accepted  accounting 
principles. 

D.  Summan,  Section.  If  a  summary 
section  is  provided  in  the  prospectus, 
registrants  should  show  the  ratios  in 
that  section. 

3.  Exhibit.  The  registrant  must  file  an 
exhibit  to  the  registration  statement  to 
show  the  figures  used  to  calculate  the 
ratios.  See  paragraph  (12)  of  Item  t^Ol  of 
Regulation  S-K. 

10.  Bv  revising  §  229.501  to  read  as 
follows; 

§229.501  (Item  501)    Front  of  the 
registration  statement  and  outside  front 
cover  page  of.ttie  prospectus. 

(a)  Facing  Page.  The  facing  page  must 
indicate  the  approximate  date  of  the 
proposed  sale  to  the  public  and.  where 
appropriate,  must  include  the  delaying 
amendment  legend  required  by 
4^230.473  of  Regulation  C  of  this 
chapter 

(b)  Outside  Front  'Cover  Page  of 
Prospectus.  The  following  information, 
if  applicable,  must  appear  on  the 
outside  cover  page  of  the  prospectus, 
and  must  be  in  plain  English  as  required 
by  §  230.421(d)  of  Regulation  C  of  this 
chapter.  The  information  may  be 
presented  in  a  table,  bullet  list,  term 
sheet  format  or  other  clear  design. 
Registrants  .should  design  the  outside 
cover  page  in  a  manner  ^nri  format  that 
is  easv  to  read  and  encourages  the 
investor  to  read  the  disclosure. 
Registrants  may  use  any  design  that 
does  not  diminish  the  required 
information  and  is  not  misleading. 

(1)  Name.  The  registrant's  name 
should  be  set  forth.  A  foreign  private 
regi.strant  must  give  the  English 
translation  of  the  name. 

Instruction  to  Paragraph  SOlfbllJ) 

If  thf:  registrant's  name  is  the  samr  as  that 
of  a  company  that  is  well  Icnown.  the 
registrant  must  include  information  to 
t'liniinatp  any  possible  conhision  with  the 
other  compan\ .  If  the  nam*-  indicates  a  line 
of  business  m  which  the  registrant  is  not 
engaged  or  is  engaged  only  to  a  limited 
extent,  the  registrant  must  inilude 
information  to  remove  a  misleading  inference 
as  to  the  registrant's  business.  In  some 
circumstances  disclosure  may  not  be 
sufficient  and  the  registrant  may  be  required 
to  change  its  name.  .\  name  change  is  not 
required  where  the  registrant  is  an 
established  companv,  the  character  of  its 
business  has  changed,  and  the  investing 
public  is  aware  generalK  of  the  change  and 
the  registrant's  cunent  business. 
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(2)  Title  and  amount  of  securities.  The 
title  and  amount  of  securities  offered 
must  be  given.  The  amount  of  securities 
offered  by  selling  security  holders  must 
be  stated  separately.  A  brief  description 
of  the  securities  must  also  be  given 
except  where  the  information  is  clear 
from  the  title  of  the  security.  For 
example,  no  description  is  necessary  for 
common  stock,  that  has  full  voting 
rights,  dividends  and  liquidation  rights 
usually  associated  with  common  stock. 

(3)  Offering  price,  underwriting 
commissions  and  offering  proceeds. 
Where  securities  ar«  to  be  offered  for 
cash,  the  price  to  the  public,  the 
underwriting  discounts  and 
commissions,  and  the  proceeds  to  be 
received  by  the  registrant  and  the 
proceeds  to  be  received  by  the  selling 
shareholders,  if  any.  should  be  shown. 

Instructions  to  Paragraph  507(b)(3) 

1.  If  a  preliminary  prospectus  is  circulated 
and  the  regisU-ant  is  not  subject  to  the 
reporting  requirements  of  Section  13(a)  or  15 
(d)  of  the  Exchange  Act,  set  forth  either: 

(A)  A  bona  fide  estimate  of  the  range  of  the 
maximum  offering  price  and  the  maximum 
number  of  securities  offered;  or 

(B)  A  bona  fide  estimate  of  the  principal 
amount  of  the  debt  securities  offered. 

2.  If  it  is  impracticable  to  state  the  price  to 
the  public,  the  method  by  which  the  price  is 
to  be  determined  should  be  explained.  If  the 
securities  are  to  offered  at  the  market  price, 
or  if  the  offering  price  is  to  be  determined  by 
a  formula  related  to  the  market  price, 
indicate  the  market  and  market  price  of  the 
securities  as  of  the  latest  practicable  date. 

3.  The  tenn  "commissions"  is  defined  in 
paragraph  (17)  of  Schedule  A  of  the 
Securities  Act.  Only  cash  commissions  paid 
by  the  registrant  or  selling  security  holders 
are  to  be  shown.  See  Item  508  of  Regulation 
S-K  as  to  the  requirements  to  disclose  other 
expenses  of  the  offering. 

4  The  proceeds  shown  should  be  the  gross 
proceeds  of  the  offering  less  underwTiting 
discounts  and  commissions.  The  price  and 
proceeds  information  should  be  shown  on 
both  a  per  unit  and  an  aggregate  basis. 
Registration  statements  on  Form  S-8  relating 
to  employee  benefit  plans,  Form  S-4  or  F- 
4  covering  securities  issued  in  a  merger 
transaction  or  Form  S-3  or  F-3  relating  to  a 
dividend  reinvestment  plan  are  not  required 
to  comply  with  this  paragraph. 

(4)  State  Legend.  Any  legend  or 
statement  required  by  the  law  of  any 
State  in  which  the  securities  are  to  be 
offered  should  be  set  forth. 

(5)  Commission  Legend.  Disclosure 
should  be  hirnished  that  indicates  that 
the  Securities  and  Exchange 
Commission  has  not  approved  the 
securities  or  passed  upon  the  adequacy 
of  the  disclosures  in  the  prospectus  and 
that  any  contrary  representation  is  a 
criminal  offense.  The  legend  may  be  in 
one  of  the  following  formats  or  other 
clear  and  concise  language: 


Example  A:  The  Securities  and  Exchange 
Commission  has  not  approved  or 
disapproved  these  securities  or  passed  upon 
the  adequacy'  of  this  prospectus.  Any 
representation  to  the  contrary  is  a  criminal 
offense. 

Example  B:  The  Securities  and  Exchange 
Commission  (SEC)  has  not  approved  or 
disapproved  these  securities  or  determined  if 
this  prospectus  is  truthhil  or  complete  Anv 
representation  to  the  contrarj'  is  a  criminal 
offense. 

(6)  Underwriting.  Identify^  the 
underwriter(s)  and  briefly  indicate  the 
nature  of  the  underwriting 
arrangements.  If  the  securities  are 
offered  on  a  best  efforts  basis,  set  forth 
the  termination  date  of  the  offering,  any 
minimum  required  purchase  and  any 
arrangements  to  place  the  funds 
received  in  an  escrow,  trust,  or  similar 
account.  If  no  such  arrangements  have 
been  made,  so  state.  Registrants  mav  use 
any  clear,  concise,  and  accurate 
description  of  the  underwriting 
arrangements.  The  following 
descriptions  of  underwriting 
arrangements  may  be  used,  where 
appropriate: 

Example  A:  Best  efforts  offering.  The 
underTvriters  are  not  required  to  sell  any 
specific  number  or  dollar  amount  of 
securities  but  will  use  their  best  efforts  to  sell 
the  securities  offered. 

Example  B:  Best  efforts,  minimum- 
maximum  offering.  The  underwriter  must 
sell  the  minimum  number  of  securities 
offered  (insert  number)  but  is  only  required 
to  use  their  best  efforts  to  sell  the  maximum 
number  of  securities  offered  (insert  number). 

Example  C:  Firm  commitment.  The 
underwriters  are  required  to  purchase  all  of 
the  securities  if  any  of  the  securities  ar« 
purchased. 

(7)  Date  of  Prospectus.  The 
approximate  date  of  the  prospectus 
should  be  given. 

(8)  "Subject  to  Completion" Legend. 
Any  prospectus  used  before  the  effective 
date  of  the  registration  statement  must 
include  a  prominent  statement  that 
indicates  that; 

(i)  The  information  in  the  prospectus 
will  be  amended  or  completed; 

(ii)  The  securities  may  not  be  .sold 
until  the  registration  statement  becomes 
effective;  and 

(iii)  The  prospectus  is  not  an  offer  to 
sell  nor  is  it  seeking  offers  to  bu\  the 
securities  in  any  State  where  otiers  or 
sales  is  not  permitted.  The  legend  may 
be  in  the  following  language  or  other 
clear,  and  understandable  language: 

The  information  in  this  prospectus  is  not 
complete.  We  may  not  sell  these  securities 
until  the  registration  statement  filed  with  the 
SEC  is  effective.  This  prospectus  is  not  an 
offer  to  sell  nor  is  it  seeking  an  offer  to  buv 
these  securities  in  any  state  where  the  offer 
or  sale  is  not  permitted. 


(iv)  Comparable  information  must  be 
provided  if  the  prospectus  is  used 
before  to  the  determination  of  the  initial 
public  offering  price  in  the  case  of  a 
prospet:tus  that  omits  this  information 
as  permitted  by  t!230.430A  of  this 
chapter 

11   By  revising  §  229.502  to  read  as 
follows: 

§  229.502  (Item  502)    InsMe  front  and 
outside  back  cover  pages  of  prospectus. 

This  information  must  be  furnished  in 
plain  English  as  required  by 
§  230.421(d)  of  Regulation  C  of  this 
chapter. 

(a)  Available  Information  Registrants 
subject  to  the  reporting  requirements  of 
section  13(a)  or  15(d)  of  the  Exchange 
Act  (15  U.S.C.  78m(a)  or  78o(d))  at  the 
time  the  registration  statement  is  filed 
must  provide  disclosure  indicating: 

(1 )  That  the  registrant  is  subject  to  the 
information  requirements  of  the 
Exchange  Act  and  files  reports  and  other 
information  with  the  Securities  and 
Exchange  Commission. 

(2)  That  reports  (and  where  registrant 
is  subjeci  to  sections  14(a)  and  14(c)  of 
the  Exchange  Act  (15  U.S.C.  78n(a)  and 
(c)),  proxy  and  information  statements) 
and  other  information  filed  by  the 
registrant  can  be  reviewed  and  copied  at 
the  Commission's  Public  Reference 
Room  in  Washington,  DC  29549.  In 
addition,  if  the  registrant  is  an 
electronic  filer,  the  disclosure  must 
indicate  that  the  reports  mav  be  viewed 
on  the  SEC's  Internet  site  (http:// 
www.sec.gov)  or  that  copies  may  be 
obtained,  upon  payment  of  a 
duplicating  fee,  by  writing  to  the  SEC's 
Public  Reference  Section.  The  registrant 
must  indicate  that  information  on  the 
operation  of  the  public  reference  rooms 
may  be  obtained  by  calling  the  SEC  at 
l-«00-SEC-0330.  Registrants  are 
encouraged  to  give  their  Internet  site 
address,  if  one  is  available  This 
information  must  appear  on  the  back 
cover  page  or  in  the  prospectus  where 
the  registrant  discloses  the  reports 
incorporated  by  reference; 

(3)  The  name  of  anv  national 
securities  exchange  on  which  the 
registrant's  securities  are  listed. 

(hi  Table  nf  Contents  The  registrant 
must  provide  on  the  inside  front  cover 
page,  or  immediately  following  the 
cover  page,  a  reasonably  detailed  table 
of  contents.  The  table  of  contents  should 
show  the  location  in  the  prospectus, 
including  the  page  number,  if 
practicable,  of  the  subject  matter  of  the 
various  sections  or  subdivisions  of  the 
prospectus,  including  the  risk  factor 
section  required  by  Item  503  of 
Regulation  S-K. 
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(c)  Address  and  Telephone  Number. 
Registrants  must  include  the  complete 
mailing  address,  including  zip  code, 
and  the  telephone  number,  including 
area  code,  of  their  principal  executive 
offices. 

(d)  Financial  Data  Graphs.  Registrants 
are  encouraged  to  use  tables,  schedules. 
charts  and  graphic  illustrations  of  the 
results  of  operations,  balance  sheet,  or 
other  financial  data  that  presents  the 
data  in  an  understandable  manner.  Any 
presentation  must  be  consistent  with  the 
financial  statements  and  related  non- 
financial  information.  The  graphs  and 
charts  must  be  drawn  to  scale  and  the 
information  provided  must  not  be 
misleading. 

(e)  Dealer  Prospectus  Delivery- 
Obligations.  Information  must  be  set 
forth  on  the  outside  back  cover  page  of 
the  prospectus  thai  advises  brokers  of 
their  prospectus  delivery  obligation, 
including  the  expiration  date  specified 
by  section  4(3)  of  the  Securities  Act  (15 
U'.S.C.  77d(3))  and  §  230.174  of  this 
chapter.  If  the  expiration  date  is  not 
known  on  the  effective  date  of  the 
registration  statement,  the  date  must  be 
included  in  the  copy  of  the  prospectus 
filed  under  §  230.424(b)  of  this  chapter. 
The  legend  can  be  in  any  format  so  long 
as  the  content  is  set  forth.  No  legend  is 
required  if  dealers  are  not  required  to 
deliver  a  prospectus  under  §  230.174  of 
this  chapter  or  section  24(d)  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-24).  The  legend  may  read  as 
follows: 

Until  (insert  date)  all  dealers  that  buy,  sell 
or  trade  these  securities,  whether  or  not 
p>articipating  in  this  offering,  may  be  required 
to  deliver  a  prospectus.  This  is  in  addition 
to  the  dealers'  obligation  to  deliver  a 
prospectus  when  acting  as  underwriters  and 
with  respect  to  their  unsold  allotments  or 
subscriptions. 

12.  By  revising  §  229.503  to  read  as 
follows: 

§  229.503  (Item  503)    Prospectus  summary 
and  risk  (actors. 

The  following  information  must  be 
furnished  in  plain  English  as  required 
by  §  230.421(d)  of  Regulation  C  of  this 
chapter.  The  information  may  be 
presented  in  table,  bullet  list,  term  sheet 
format,  or  other  clear  design.  Registrants 
should  structure  and  organize  the 
prospectus  summary  and  risk  factors 
discussion  in  a  manner  and  format  that 
is  easy  to  read  and  encourages  investors 
to  read  the  disclosure.  Registrants  may 
use  any  format  or  design  that  does  not 
obscure  the  required  information  and  is 
not  misleading. 

(a)  Prospectus  Summary.  Registrants 
must  include  a  summarv  of  the 
information  in  the  prospectus  where  the 


length  or  complexity  of  the  prospectus 
makes  a  summary  appropriate.  The 
summary  section  should  be  brief.  The 
summary  should  not  and  is  not  required 
to  contain  all  of  the  detailed  information 
in  the  prospectus. 

Instruction  to  paragraph  la) 

The  summary  section  must  provide 
investors  with  a  clear,  concise  and  coherent 
"snapshot"  description  of  the  most 
significant  aspects  of  the  offering.  Summaries 
should  not  randomly  repeat  the  text  of  the 
prospectus  but  should  provide  a  brief 
overview  of  the  key  aspects  of  the  offering. 
Registrants  must  carefully  consider  and 
identify  the  aspects  of  an  offering  that  are  the 
most  significant  and  determine  how  best  to 
highlight  these  p>oints  in  everyday  language. 

(b)  Risk  Factors.  Where  appropriate, 
registrants  must  set  forth  under  the 
caption  "Risk  Factors"  a  discussion  of 
the  most  significant  factors  that  make 
the  offering  speculative  or  one  of  high 
risk.  The  risk  factors  must  be  discussed 
in  the  order  of  their  importance.  The 
risk  factors  discussion  should  be  short, 
concise  and  organized  in  a  logical 
manner.  The  prioritized  risk  factors 
must  highlight  critical  factors  the 
investor  must  weigh  in  making  an 
investment  decision.  Generic  and 
boilerplate  risk  that  could  apply  to  any 
registrant  or  any  offering  should  not  be 
provided.  Each  risk  factor  must  be  set 
forth  under  a  subcaption  that  adequately 
describes  the  risk.  The  risk  factor 
discussion  should  immediately  follow 
the  summary  section,  if  one  is  included, 
or  the  cover  page  of  the  prospectus.  The 
factors  may  include,  among  other 
things,  the  following; 

(1)  The  registrants  lack  of  an 
operating  history; 

(2)  The  registrant's  lack  of  profitable 
operations  in  recent  periods; 

(3)  The  registrant's  financial  position; 

(4)  The  registrant's  business  or 
proposed  business;  or 

(5)  The  lack  of  a  market  for  the 
registrant's  common  equity  securities  or 
securities  convertible  into  or  exercisable 
for  common  equity  securities. 

13.  By  amending  §  229.508  by  revising 
paragraphs  (b)  and  (e)  and  adding 
paragraph  (1)  to  read  as  follows: 

§  229.508  (Item  508)     Plan  of  distribution. 

•         •         *  »         • 

(b)  New  Underwriters.  Where 
securities  being  registered  are  those  of  a 
registrant  that  has  not  previously  been 
required  to  file  reports  under  section 
13(a)  or  15(d)  of  the  Exchange  Act  (15 
U.S.C.  78m(a)  or  78o(d))  and  any  of  the 
managing  underwriter(s)  (or  where  there 
are  no  managing  underwriters,  a 
majority  of  the  principal  underwriters) 
was  organized,  reactivated,  or  first 
registered  as  a  broker-dealer  within  the 


past  three  years,  these  facts  should  be 
disclosed  in  the  prospectus.  If 
appropriate,  disclosure  that  the 
principal  business  function  of  the 
underwriters  is  to  sell  the  securities  to 
be  registered,  or  that  the  promoters  of 
the  registrant  have  a  material 
relationship  with  such  undenvTiter(s) 
should  be  provided.  Sufficient  details 
shall  be  given  to  allow  full  appreciation 
of  the  underwriter(s)'  experience  and  its 
relationship  with  the  registrant, 
promoters  and  their  controlling  persons. 

***** 

(e)  UnderHTiters'  compensation.  Set 
forth  in  tabular  form  the  nature  of  the 
compensation  and  the  amount  of 
discounts  and  commissions  to  be 
allowed  or  paid  to  the  underwriters. 
Separately  show  amounts  to  be  paid  by 
the  company  and  the  selling 
shareholders.  In  addition,  all  other 
items  deemed  by  the  National 
Association  of  Securities  Dealers  to 
constitute  underwriting  compensation 
for  purposes  of  the  Association's  Rules 
of  Fair  Practice  must  be  shown  in  the 
table. 

Instructions  to  Paragraph  508(e} 

1.  The  term  "commissions"  is  defined  in 
paragraph  (17)  of  Schedule  A  of  the 
Securities  Act.  Show  cash  commissions  paid 
by  the  registrant  or  selling  security  holders 
separately  in  the  table.  Commissions  paid  by 
other  persons  also  shall  be  set  forth  in  the 
table.  Any  finder's  fee  or  similar  payments 
shall  be  disclosed  in  a  note  in  the  table. 

2.  Where  an  underwriter  has  received  an 
over-allotment  option,  maximum-minimum 
information  shall  be  presented  in  the  table, 
based  on  the  purchase  of  all  or  none  of  the 
shares  subject  to  the  option.  The  terms  of  the 
option  should  be  described  in  the  narrative. 
***** 

[1)  Stabilization  and  other 
transactions.  (1)  The  registrant  must 
provide  disclosure  which  briefly 
describes  any  transaction  that  the 
underwriter(s)  intends  to  conduct 
during  the  offering  that  stabilizes, 
maintains  or  otherwise  affects  the 
market  price  of  the  offered  securities. 
Disclosure  should  be  provided  to 
indicate,  if  true,  that  the  underwriter(s) 
may  discontinue  these  transactions  at 
any  time  and  indicate  the  exchange  or 
other  market  on  which  these 
transactions  mav  occur. 

(2)  If  the  stabilizing  began  before  the 
effective  date  of  the  registration 
statement,  set  forth  the  amount  of 
securities  bought,  the  prices  at  which 
the  securities  were  bought  and  the 
period  within  which  they  were  bought. 
In  the  event  that  §  230.430A  of  this 
chapter  is  used,  the  prospectus  filed 
pursuant  to  §  230.424(b)  of  this  chapter 
or  included  in  a  post-effective 
amendment  must  include  information 
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as  to  stabilizing  transactions  effected 
before  the  determination  of  the  public 
offering  price  set  forth  in  such 
prospectus. 

(3)  If  the  securities  being  registered 
are  to  be  offered  to  existing  security 
holders  pursuant  to  warrants  or  rights 
and  any  securities  not  taken  by  security 
holders  are  to  be  reoffered  to  the  public 
after  the  expiration  of  the  rights 
offerings  period,  the  registrant  shall  be 
set  forth,  in  a  supplement  or  othenvise. 
in  the  prospectus  used  in  connection 
with  such  reoffering: 

(i)  The  amount  of  securities  bought  in 
stabilization  activities  during  the  rights 
offering  period  and  the  price  or  range  of 
prices  at  which  such  securities  were 
bought; 

(ii)  The  amount  of  the  offering 
securities  subscribed  for  during  such 
period; 

(iii)  The  amount  of  the  offered 
securities  subscribed  for  by  the 
underwriters  during  the  period; 

(iv)  The  amount  of  the  offered 
securities  sold  during  such  period  by 
the  underwriters  and  the  price,  or  range 
of  prices,  at  which  the  securities  were 
sold; and 

(v)  The  amount  of  the  offered 
securities  to  be  reoffered  to  the  public 
and  the  public  offering  price. 

Instruction  to  Paragraph  (jl 

The  disclosure  should  include  information 
on  stabilizing  transactions,  syndicate  short 
covenng  transactions,  penalty  bids  or  any 
other  transaction  that  affects  the  offered 
security's  price.  The  nature  of  the 
transactions  should  be  described  in  a  clear, 
understandable  manner 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

14.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g,  77h.  77). 
77s.  77SSS.  78c.  78(d).  78/,  78m.  78n,  78o. 
78w.  78/y(d).  79t,  80a-8.  80a-29,  80a-30,  and 
80a-37.  unless  otherwise  noted. 

***** 

15.  By  amending  §  230.421  by  revising 
paragraph  (b)  and  adding  paragraph  (d) 
to  read  as  follows: 

§230.421    Presentation  of  information  in 
prospectuses. 

*  *  *  «  * 

(b)  The  information  set  forth  in  a 
prospectus  should  be  presented  in  a 
clear,  concise  and  understandable 
fashion.  All  information  contained  in  a 
prospectus  shall  be  .set  forth  under 
appropriate  captions  or  headings 
reasonably  indicative  of  the  principal 
subject  matter  set  forth  thereunder. 
E.xcept  as  to  financial  statements  and 


other  tabular  data,  all  information  set 
forth  in  a  prospectus  shall  be  divided 
into  reasonably  short  paragraphs  or 
sections.  Registrants  shall  prepare  the 
prospectus  using  the  following 
standards: 

(1)  Information  shall  be  presented  in 
clear,  concise  paragraphs  and  sentences. 
If  possible,  information  shall  be 
presented  in  short  explanatory 
sentences  and  "bullet"  lists; 

(2]  Captions  and  subheading  titles 
shall  specifically  describe  the  disclosure 
included  in  the  section; 

(3)  Terms  that  are  not  clear  from  the 
context  generally  should  be  defined  in 
a  glossary-  or  other  section  of  the 
document.  Glossaries  are  recommended 
where  they  facilitate  understanding. 
Frequent  reliance  on  defined  terms  as 
the  primary  means  of  explaining 
information  in  the  body  of  the 
prospectus  must  be  avoided;  and 

(4)  Legal  and  highly  technical 
business  terminology  should  be 
avoided. 

\otesto§230.42Ub) 

In  drafting  prospectus  information, 
registrants  should  avoid  the  following: 

1.  Legalistic,  overlv  complex  presentations 
that  make  the  substance  of  the  disclosure 
difficult  to  understand; 

2.  Vague  "boilerplate"  explanations  that 
are  imprecise  and  readily  subject  to  differing 
interpretations; 

3.  Complex  information  copied  directh 
from  legal  documents  without  any  clear  and 
concise  explanation  of  the  provision(s):  and 

4.  Disclosure  repeated  in  different  sections 
of  the  document  that  increases  the  size  of  the 
document,  does  not  enhance  the  quality  of 
the  information,  and  overvkhelms  the  reader 

(d)(1)  The  registrant  must  use  plain 
English  principles  in  the  organization, 
language,  and  structure  of  the  front  and 
back  cover  pages,  and  the  summary  and 
risk  factors  sections,  if  any,  included  in 
the  prospectus.  These  sections  should 
communicate  the  information  clearly  to 
investors.  At  a  minimum,  the  disclosure 
should  substantially  comply  with  each 
of  the  following  plain  English  writing 
principles: 

(i)  Active  voice; 

(ii)  Short  sentences; 

(iii)  Definite,  concrete,  everyday 
words; 

(iv)  Tabular  presentation  or  "bullet" 
list  for  complex  material,  whenever 
possible; 

(v)  No  legal  jargon,  or  highly  technical 
business  terms;  and 

(vi)  No  multiple  negatives. 

(2)  The  design  of  these  sections  or 
other  sections  of  the  prospectus  may 
include  pictures,  logos,  charts,  graphs  or 
other  design  elements  so  long  as  the 
design  is  not  misleading  and  the 
required  information  is  clear. 


16.  By  amending  §230.461  by  adding 
a  sentence  to  the  end  of  paragraph  (b)(1) 
to  read  as  follows. 

§  230.461     Acceteration  of  effective  date. 


(b)  *  *  • 

(D*  *  *  Where  the  plain  English 
prospectus  requirements  of  §  230.421(d) 
of  this  chapter  have  not  been  met. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

17.  The  authority  citation  for  Part  239 
(.ontinues  to  read  as  follows: 

Authority:  15  L'.S.C.  77f,  77g,  77h.  77j.  77s, 
77SSS  78c,  78J.  78m.  78n.  78o(d),  78w(a), 
-8/Ad),  -9e   79f,  79g.  79).  79/.  79m.  79n,  79q. 
79t,  80a-8,  80a-29.  80a-30  and  80a-37, 
unless  otherwise  noted. 


§229.12    [Form  S-2  Amended] 

18.  By  aniending  Form  S-2 
(referenced  in  §  239,12).  Item  12  to  add 
paragraph  (d)  to  read  as  follows: 

[Note:  The  text  uf  Form  .S-2  does  not.  and 
this  amendment  will  not.  dpp)ear  in  the  Code 
of  Federal  Regulations! 

FOR.M  S-2 

REGISTRATION  STATEMENT  UNDER  THE 
SECURITIES  ACT  OF  1933 

***** 

Item  12.  Incorporation  of  Certain 
Iriformation  b\  Reference. 

♦  •  »  *         * 

;d)  The  registrant  shall  indicate  that  it  will 
provide,  without  charge  to  each  person, 
including  any  beneficial  owner  to  whom  a 
prospectus  is  delivered,  upon  their  written  or 
oral  request,  a  c  op\  of  anv  and  all  of  the 
information  that  has  l>een  mcorporated  bv 
reference  in  the  prosf>ectus  but  not  delivered 
w  ith  the  prospectus  Registrants  are  not 
required  to  send  the  exhibits  to  the 
information  that  is  incorporated  by  reference 
unless  such  exhibits  are  specifically 
incorporated  bv  reference  into  the 
informatKin  that  the  prospectus  incorporates. 
The  n.'gistrant  shall  givr  the  title  or 
department  int  hiding  the  address  and 
telephone  numlwr  w  h.cn'  the  request  should 
be  mdfie 


§239.13    [Form  S-3  Amended] 

19.  By  amending  Form  S-3 
(referenced  in  §239.13)  Item  12  to  add 
paragraph  (r)  before  the  instruction  to 
read  as  follows: 

[Note:  The  text  of  Form  S-3  does  not.  and 
this  amendment  will  not.  appear  in  the  Code 
of  Federal  Regulations] 

FOR.M  S-3 

RECLSTRATION  STATEMENT  I'NDER  THE 
SECl  RITIES  A(TOF  1933 
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Item  i;;.  Inciirpcjrrttion  of  Certain 
Information  i)\  Keferunce. 


((  )  The  registrant  shall  indicate  that  it  will 
pnn  ide.  without  charge  to  each  person, 
including  any  beneficial  owner  to  whom  a 
prospettus  IS  delivered,  upon  their  written  or 
oral  request,  a  copy  of  any  and  all  of  the 
information  that  has  been  incorporated  by 
reterenie  in  the  prospectus  but  not  delivered 
with  the  prosp)ectus.  Registrants  are  not 
required  to  send  the  exhibits  to  the 
intormaticm  that  is  incorporated  by  reference 
unless  sue  h  exhibits  are  specifically 
incorporated  bv  reftrence  into  the 
information  that  the  prospectus  incorporates. 
The  registrant  shall  give  the  title  or 
department  including  the  address  and 
telephone  numt)er  where  the  request  should 
be  made. 


§  239.20    [Form  S-20  Amended] 

20.  By  amending  Form  S-20 
(referenced  in  §  2.'^9.20)  to  revise  the 
reference  in  Item  1   Ttem  .502(f)  of 
Regulation  S-K  |^  229.502(f)  of  this 
chapterl"  to  read  "Item  101(f)  of 
Regulation  S-K  1§  229. 101(f)  of  this 
chapterl", 

§  239.25    [Form  S-4  Amended] 

21.  By  amending  Form  S-4 
(referenced  in  §  239.25)  to  revise  Item  2 
to  read  as  follows: 

I  Note  The  text  of  Form  .S-4  does  not.  and 
this  amendment  will  not.  appear  in  the  Code 
of  Federal  Regulations! 
FORM  ,S-t 

RECISTR^^TKJN  ST.ATEMENT  UNDER  THE 
.SECI'RITIE.S.^CTOF  1933 

•  *  ♦  •  # 

Item  2   Inside  From  and  Outside  Back 
C^ver  Pages  of  the  Prospec  tiis. 

Set  forth  the  information  required  by  Item 
502  of  Regulation  S-K  i*)  22M  ,502  of  this 
chapter)  In  addition,  on  th-'  inside  front 
cover  page,  the  registrant  shall  include 
information  that  highlights  by  print  type  or 
otherwise  that  the  prospectus  incorporates  by 
reference  important  business  and  financial 
information  about  the  i ompany  that  is  not 
included  in  or  delivered  with  the  document 
but  which  is  available  to  security  holders 
upon  request  Give  the  name,  address  and 


telephone  number  where  the  request  should 
be  directed.  In  addition,  the  registrant  should 
indicate  that  in  order  to  obtain  timely 
delivery,  the  request  should  be  made  no  later 
than  five  business  days  prior  to  the  date  on 
which  the  investment  decision  must  be 
made. 


§  239.33    [Form  F-3  amended] 

22.  By  amending  Form  F-.l 
(referenced  in  *?  239.33)  by  adding 
paragraph  (d)  to  Item  12  before  the 
instruction  to  read  as  follows: 

INote:  The  text  of  Form  F-3  does  not.  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations] 
FORM  F-3 

REGISTRATION  STATEMENT  U.NDER  THE 
SECURITIES  ACT  OF  1933 

***** 

Item  12.  Incorporation  of  Certain 
Information  by  Reference. 

***** 

(d)  The  registrant  shall  indicate  that  it  will 
provide,  without  charge  to  each  person, 
including  any  beneficial  owner  to  whom  a 
prospectus  is  delivered,  upon  their  written  or 
oral  request,  a  copy  of  any  and  all  of  the 
information  that  has  been  incorporated  by 
reference  in  the  prospectus  but  not  delivered 
with  the  prospectus.  Regisirants  are  not 
required  to  send  the  exhibits  to  the 
information  that  is  incorporated  by  reference 
unless  such  exhibits  are  specific allv 
incorporated  by  reference  into  the 
information  that  the  prospectus  inc{3rporates. 
The  registrant  shall  give  the  title  or 
department  including  the  address  and 
telephone  number  where  the  request  should 
be  made. 


§239.34     [Form  F-4  Amended] 

23.  By  amending  Form  F-4 
(referenced  in  §239.34)  to  revise  Item  2 
to  read  as  follows: 

[Note:  The  text  of  Form  F-4  does  not.  and 
this  ameadment  will  not.  appear  in  the  Code 
of  Federal  Regulations] 
FORM  F^ 

REGISTRATION  STATEMENT  INDER  THE 
SECURITIES  .^CT  OF  1933 


Item  2.  Inside  Front  and  Outside  Back 
Cover  Pages  ot  the  Prospectus. 

Set  forth  the  information  required  by  Item 
502  of  Regulation  S-K  (§  229.502  of  this 
chapter).  In  addition,  on  the  inside  front 
cover  page,  the  registrant  shall  include 
information  that  highlights  by  print  tvpe  or 
otherv\ise  that  the  prospectus  incorporates  by 
reference  important  business  and  financial 
information  about  the  company  that  is  not 
included  in  or  delivered  with  the  document 
but  which  is  available  to  security  holders 
upon  request.  Give  the  name,  address  and 
telephone  number  where  the  request  should 
be  directed.  In  addition,  the  registrant  should 
indicate  that  in  order  to  obtain  timely 
delivery,  the  request  should  be  made  no  later 
than  five  business  days  prior  to  the  date  on 
which  the  investment  decision  must  be 
made. 
*         *         »  ♦         » 

Dated:  January  14.  1997. 

By  the  Commission. 
Margaret  H.  McFarland, 
Depu  ty  Secrptarx' 

Note:  Appendix  A  to  the  Preamble  does  not 
appear  in  the  Code  of  Federal  Regulations 
and  the  examples  to  .Appendix  A  will  not  be 
in  the  Federal  Register  but  may  be  viewed 
on  our  Internet  site  (http;//www.sec.gov) 

Appendix  A— Examples  of  Plain  English 
Disclosure  Documents 

The  following  pages  are  before  and  after 
samples  taken  from  document  filed  bv  some 
of  the  Plain  English  Pilot  participants: 

•  Bell  .Atlantic  Corporation 

•  ITT  Corporation 

•  Baltimore  Gas  and  Electric  Companv 

•  U'nisource  Worldwide.  Inc. 
Some  of  the  "after"  examples  do  not 

contain  ail  of  the  information  that  appears  in 
the  cortesponding  "before".  To  make  these 
documents  clearer  and  easier  for  investors  to 
understand,  these  registrants  either  moved 
this  information  to  a  more  logical  section  of 
the  document  or  eliminated  it  because  it  was 
redundant. 

Note:  .Appendix  B  to  the  Preamble  does  not 
appear  in  the  Code  of  Federal  Regulations 

Appendix  B — Chart  on  Small  Business 
Issuer  Rule  Proposals 


Regulation  S-B— Item  501 -Front  of  Registration  Statement  and  Outside  Front  Cover  of  Prospectus 


Current 


Small  business  issuer  name  

Title,  amount  and  description  of  securities  offered 

Selling  security  holders  ottennq  identifiecl 

Cross-reference  to  nsk-factors 
SEC  legal  legend 

Formatted  distribution  taWe  snowing  price,  underwriting  commission 

and  proceeds 

Instruction  on  tx>na  fide  estimate  cf  price 

Instruction  requinng  terms  ot  best  efforts  offering 1^^ 

Legal  legend  wfiere  preiimmarv  prospectus  incomplete 

Legend  required  by  state  law 

Date  of  prospectus 


Proposed 


Same. 

Same 

Same 

Same, 

Rewritten  in  plain  English. 

Bullet  list  or  otfier  design  that  highlights  the  information 

Retain 

Retain  on  cover  page.  No  longer  permitted  in  summary. 

Rewritten  in  plain  English  , 

Rewrinen  in  plain  English. 

Retain 
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Regulation  S-B— Item  501— Front  of 

REGiSTRAl 

'iON  Statement  and  Outside  Fron^  Cc 
Continued 

vER  OF 

Prospectus— 

Current 

Proposed 

•  Expenses 

of  oflenng  

•  Move  to  underwriting  section 

Regulation  S-B— Item  502— 

Inside  Front  and  Outside  Back  Covcr  Pages  of 

Prospectus 

Current 

Proposed 
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S-B— Item  501  — 

Current 
lering  

GULATION  S-B— It 
Current 

•  Availability  of  Excfiange  Act  Repels    •  Retain  on  back  cover  page  or  include  with  incorporation  by  retererxe 

disclosure  in  short  form  registration  state^^^ents 

•  Availability  of  reports  witn  audited  financial  statements  •  Move  to  business  description  section 

•  Availability  of  reports  incorporated  by  reference     •  Move  to  orcspectus  wnere  incorporation  bv  -eference  aisciosj'e  p'o- 

videa. 

•  Stabilization  legervj  •  Move  tc  jndenA/nting  section 

•  Passive  market  making  legend  •  Delete 

•  Dealer  prospectus  delivery  legend  •  Move  to  back  cover  page  ot  prosp'etius- 

•  Table  cf  contents  .,  ,,  •  inside  front  cover  page  or  immediate'v  toi'rv.  r,n  cove' page 

•  Canadian  issuers  disclosure  on  enfoiceab^lity  of  civii  lability  agamst  •  Retain  as  part  o!  business  descipticp 
foreign  person. 

Summary       •  Retain  -n  pla^r-  Enqiist":   Propose  tc  recuire  discussion  tc  be-  brief 

Small  business  issuer  add'ess  and  telephone  number  •  Move  to  mside  cover  page  or  ?i,rnmarv 

Risk  factors  .^ •  Retam  m  piair    English    Cod't\   c'lO'    nterpre's'iC   '.'■■  c^^O"Vz(-  risk 

I  factors. 


REGULATION  S-B~lTEM  503— SuMMARi' 

iNFORMATlON  ANC  RiSk  FACTORS 

Current 

Proposed 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Notice  of  Final 
Priorities 

AGENCY:  Department  of  Education 
SUMMARY:  The  Secretary  announces  final 
priorities  for  three  programs 
administered  by  the  Office  of  Special 
Education  and  Rehabilitative  Services 
(OSERS)  under  the  Individuals  with 
Disabilities  Education  Act.  The 
Secretary  may  use  these  priorities  in 
Fiscal  Year  1997  and  subsequent  years. 
The  Secretary  takes  this  action  to  focus 
Federal  assistance  on  identified  needs  to 
improve  results  for  children  with 
disabihties.  These  final  priorities  are 
intended  to  ensure  wide  and  effective 
use  of  program  funds. 

EFFECnVE  DATE:  These  priorities  take 

effect  on  February  20,  1997. 

F0«  FURTHER  INFORMATION  CONTACT:  The 

address,  and  telephone  number  at  the 

Department  to  contact  for  information 

on  each  final  priority  is  listed  under  that 

priority. 

SUPPI.EMENTARY  INFORMATION:  This 
notice  contains  six  final  priorities  under 
three  programs  authorized  by  the 
Individuals  with  Disabilities  Education 
Act,  as  follows:  Research  in  Education 
of  Individuals  with  Disabilities  Program 
(one  priority);  Educational  Media 
Research,  Production,  Distribution,  and 
Training  Program  (four  priorities);  and 
Technology.  Educational  Media,  and 
Materials  for  Individuals  with 
Disabihties  Program  (one  prioritv).  The 
purpose  of  each  program  is  stated 
separately  under  the  title  of  that 
program. 

On  October  9,  1996,  the  Secretary 
published  a  notice  of  proposed 
priorities  for  these  programs  in  the 
Federal  Register  (61  FR  53032). 

These  final  priorities  support  the 
National  Education  Goals  by  improving 
understanding  of  how  to  enable 
children  and  youth  with  disabilities  to 
reach  higher  levels  of  academic 
achievement. 

The  publication  of  these  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  hmit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 
Funding  of  particular  projects  depends 
on  the  availabihty  of  funds,  and  the 
quality  of  the  appUcations  received. 
Further.  FY  1997  priorities  could  be 
affected  by  enactment  of  legislation 
reauthorizing  these  programs. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications  A  notice  inviting 
applications  under  these  rompetitions  is 


published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  one  party  submitted 
comments.  An  analysis  of  the  comment 
follows.  Technical  and  other  minor 
changes — as  well  as  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comment:  One  commenter  suggested 
that  the  Initial  Career  Awards  priority 
should;  (1)  include  individuals  who 
have  completed  a  professional  degree, 
such  as  physical  therapists,  but  who  are 
not  doctorally  prepared;  and  (2)  permit 
researchers  to  request  up  to  five  years  of 
research  support. 

Discussion:  The  Department  has  a 
basic  three-pronged  approach  to 
develop  the  capacity  of  the  special 
education  research  community.  First, 
there  is  the  Student-Initiated  Research 
Projects  priority  (begun  in  1974)  that 
targets  students  at  the  post -secondary 
level  to  encourage  students  to  pursue 
special  education  research.  Under  the 
Student-Initiated  Research  Projects 
priority,  awards  are  made  for  up  to  a  12- 
month  period.  Second,  the  Initial  Career 
Awards  (ICA)  competition  (begun  in 
1990)  is  intended  to  bridge  the  gap 
between  students  and  established 
researchers  by  providing  support  to 
individuals  who  are  in  the  initial  phases 
of  their  careers  to  initiate  and  develop 
promising  lines  of  research.  Under  the 
ICA  competition,  awards  are  made  for 
up  to  three  years.  Third,  the  Field- 
Initiated  Research  Projects  (FIR) 
competition  (begun  in  1964)  provides 
support  to  researchers  who  may  be 
associated  with  institutions  of  higher 
education.  State  and  local  educational 
agencies,  and  other  public  agencies  and 
nonprofit  private  organizations.  Awards 
under  the  FIR  competition  may  be  for 
up  to  5  years.  The  Department  believes 
this  approach  should  be  maintained 
because  historically  the  students  and 
beginning  researchers  have  a  difficult 
time  competing  against  estabfished 
researchers,  and  the  Department 
believes  it  is  important  to  encourage  and 
support  their  participation  to  expand 
the  special  education  research  capacity 
into  as  broad  a  range  as  possible.  The 
Department  believes  that  limiting  the 
ICA  competition  to  individuals  who  are 
doctorally  prepared  supports  the 
commitment  to  increase  the  capacity  of 
individuals  who  intend  to  pursue 
careers  in  special  education  research, 
rather  than  individuals  who  may  be 
capable  of  conducting  research,  but  who 
are  not  making  special  education 


research  a  career.  The  Department  has 
limited  ICA  to  three  years  since  these 
awards  are  intended  as  start-up  rather 
than  long-term  investments. 
Changes:  None. 

Research  in  Education  of  Individuals 
With  Disabilities  Program 

Purpose  of  Program:  To  advance  and 
improve  the  knowledge  base  and 
improve  the  practice  of  professionals, 
parents,  and  others  providing  early 
intervention,  special  education,  and 
related  services — including 
professionals  who  work  with  children 
with  disabilities  in  regular  education 
environments — to  provide  children  with 
disabilities  effective  instruction  and 
enable  these  children  to  learn 
successfully. 

Priority:  Under  34  CFR  75.105(c)(3), 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary  will 
fund  under  this  competition  only  those 
applications  that  meet  this  absolute 
priority: 

Absolute  Priority — Initial  Career  Awards 

The  Secretary  establishes  an  absolute 
priority  for  the  purpose  of  aweirding 
grants  to  eligible  applicants  for  the 
support  of  individuals  in  the  initial 
phases  of  their  careers  to  initiate  and 
develop  promising  lines  of  research 
consistent  with  the  purposes  of  the 
program.  For  purposes  of  this  priority, 
the  initial  phase  of  an  individual's 
career  is  considered  to  be  the  first  four 
years  after  completing  a  doctoral 
program  and  graduating  (e.g..  for  fiscal 
year  1997  awards,  projects  may  support 
individuals  who  completed  a  doctoral 
program  and  graduated  no  earlier  than 
the  1991-92  academic  year). 

Projects  must — 

(a)  Pursue  a  fine  of  inquiry  that 
reflects  a  programmatic  strand  of 
research  emanating  either  from  theory 
or  a  conceptual  framework.  The  line  of 
research  must  be  evidenced  by  a  series 
of  related  questions  that  estabUsh 
directions  for  designing  future  studies 
extending  beyond  the  support  of  this 
award.  The  project  is  not  intended  to 
represent  all  inquiry  related  to  the 
particular  theory  or  conceptual 
framework;  rather,  it  is  expected  to 
initiate  a  new  line  or  advance  an 
existing  one; 

(b)  Include,  in  its  design  and  conduct, 
sustained  involvement  with  nationally 
recognized  experts  having  substantive 
or  methodological  Icnowledge  and 
expertise  relevant  to  the  proposed 
research.  Experts  do  not  have  to  be  at 
the  same  institution  or  agency  at  which 
the  project  is  located,  but  the  interaction 
must  be  sufficient  to  develop  the 
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capacity  of  the  researcher  to  pursue 
effectively  the  research  into  mid-career 
activities.  At  least  50  percent  of  the 
researcher's  time  must  be  devoted  to  the 
project; 

(c)  Prepare  its  procedures,  findings, 
and  conclusions  in  a  manner  that 
infonns  other  interested  researchers  and 
is  useful  for  advancing  professional 
practice  or  improving  programs  and 
services  to  infants,  toddlers,  children, 
and  youth  with  disabilities  and  their 
families;  and 

(d)  Disseminate  project  procedures, 
findings,  and  conclusions  to  appropriate 
research  institutes  and  technical 
assistance  providers. 

A  project's  budget  must  include  funds 
to  attend  the  two-day  Research  Project 
Directors'  meeting  to  be  held  in 
Washington,  DC  each  year  of  the  project. 

For  Further  Information  Contact:  For 
further  information  on  the  priority 
under  the  Research  in  Education  of 
Individuals  with  EhsabiUties  Program 
contact  the  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  room  3529,  Switzer  Building, 
Washington,  DC  20202-2641. 
Telephone:  (202)  205-9864.  FAX:  («02) 
205-8105.  Internet:  Claudette — 
Carey@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

Program  Authority:  20  U.S.C.  1441. 

Educational  Media  Research, 
Production,  Distribution,  and  Training 
Program 

Purpose  of  Program:  To  promote  the 
general  welfare  of  individuals  who  are 
deaf  or  hard  of  hearing  and  individuals 
with  visual  disabilities,  and  to  promote 
the  educational  advancement  of 
individuals  with  disabilities. 

Priorities:  Under  34  CFR  75.105(c)(3), 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  any 
one  of  the  followring  priorities.  The 
Secretary  will  fund  under  these 
competitions  only  applications  that 
meet  any  one  of  these  absolute 
priorities: 

Absolute  Priority  1 — Closed-Captioned 
Sports  Programs 

Background 

This  priority  supports  cooperative 
agreements  to  continue  and  to  expand 
closed-captioning  of  major  national 
sports  programs  shown  on  national 
commercial  broadcast  or  basic  cable 
television  networks.  Captioning 
provides  a  visual  representation  of  the 
audio  portion  of  the  programming  and 
enables  individuals  who  are  deaf  or 


hard  of  hearing  to  participate  in  the 
shared  educational,  social,  and  cultural 
experiences  of  national  sporting  events. 
Funds  provided  under  this  priority  may 
be  used  to  support  no  more  than  sixty 
percent  of  the  captioning  costs  for  the 
first  year  of  the  project,  fifty-five  percent 
for  the  second  year,  and  fifty  percent  for 
the  third  year. 

Priority 

To  be  considered  for  funding  under 
this  competition,  a  project  must — 

(1)  Include  criteria  for  selecting 
programs  for  captioning  that  take  into 
account  the  preference  of  consumers  for 
particular  sports  programs,  the  diversity 
of  programming  available,  and  the 
contribution  of  programs  to  the  general 
educational,  social,  and  cultural 
experiences  of  individuals  who  are  deaf 
or  hard  of  hearing; 

(2)  Provide  a  flexible  plan,  including 
back-up  systems,  to  ensure  closed- 
captioning  of  sports  programs  without 
interruption,  while  accommodating  last- 
minute  program  substitutions  and  new 
programs; 

(3)  Identify  the  total  number  of  hours 
and  the  projected  cost  per  hour  for  each 
of  the  programs  to  be  captioned: 

(4)  identify  for  each  proposed 
program  to  be  captioned  the  soiure  of 
private  or  other  public  support  and  the 
projected  dollar  amount  of  that  support; 

(5)  Identify  the  methods  of  captioning 
to  be  used  for  each  program — indicating 
whether  captioning  is  provided  in  real- 
time, live  display,  offline,  or 
reformatted — and  the  projected  cost  per 
hour  for  each  method  used; 

(6)  Demonstrate  the  willingness  of 
major  national  commercial  broadcast  or 
basic  cable  networks  to  permit 
captioning  of  their  programs;  and 

(7)  Implement  procedures  for 
monitoring  the  extent  to  which  full  and 
accurate  captioning  is  provided  and  use 
this  information  to  make  refinements  in 
captioning  operations. 

Absolute  Priority  2 — Video  Description 

Background 

This  priority  supports  cooperative 
agreements  to  provide  video  description 
in  two  areas:  (1)  Broadcast  and  cable 
television  programs;  and  (2)  home 
video.  The  purpose  of  this  activity  will 
be  to  describe  television  programs  and 
videos  to  make  television  programming 
and  home  videos  more  accessible  to 
children  and  adults  with  visual 
disabilities.  The  intent  of  this  priority  is 
to  provide  access  to  described  television 
programming  and  home  videos  in  order 
to  enhance  shared  educational,  social, 
and  cultural  experiences  for  children 
and  adults  with  visual  disabilities. 


Priority 

To  be  considered  for  funding  under 
this  priority,  a  project  must — 

(1)  Include  criteria  for  selecting 
programs  and  videos  that  take  into 
account  the  preference  of  consumers  for 
particular  topics  of  interest,  the 
diversity  of  programs  or  videos 
available,  and  the  contribution  of  these 
programs  or  videos  to  the  general 
educational,  social,  and  cultural 
experiences  of  individuals  with  visual 
disabihties; 

(2)  Identify  the  total  number  of  hours 
to  be  described  and  the  projected  cost 
per  hour  for  each  program  or  video  to 
be  described; 

(3)  Identify  the  source  of  private  or 
pubUc  support,  if  any,  for  each  program 
or  video  to  be  described,  and  the 
projected  dollar  amount  of  that  support; 

(4)  Demonstrate  the  willingness  of 
program  or  video  producers  to  permit 
video  description  and  distribution  of 
their  program  or  video;  and, 

(5)  Evaluate  the  effectiveness  of  the 
methods  and  technologies  used  in 
providing  this  service  and  the  impact  on 
intended  populations. 

Absolute  Priority  3 — Educational  Video 
Selection  and  Captioning 

Backgroimd 

This  priority  supports  one  cooperative 
agreement  that  would  screen,  evaluate, 
obtain,  caption,  and  make  available 
educational  videos,  including  classics 
and  general  interest  titles,  for  use  by 
students  and  other  individuals  who  are 
deaf  or  hard  of  hearing,  parents  of 
individuals  who  are  deaf  or  hard  of 
hearing,  and  other  individuals  directly 
involved  in  activities  promoting  the 
advancement  of  individuals  who  are 
deaf  or  hard  of  hearing.  This  activity 
includes  the  preparation  of  captions  on 
computer  diskett   i  or  CD-ROM,  as 
appropriate,  and  ^he  preparation  of 
lesson  guides  for  educational  videos. 
This  priority  would  ensure  that  students 
and  other  individuals  who  are  deaf  or 
hard  of  hearing  m^y  benefit  from  the 
same  educational  ^nd  general  interest 
videos  used  to  enrich  the  educational 
experiences  of  students  and  other 
individuals  without  hearing  disabilities. 

Priority 

To  be  considered  for  funding  under 
this  priority,  the  p'oject  must — 

(1)  Develop  strategies  and  procedures 
to  be  used  in  determining  curricular 
needs  of  students  who  are  deaf  or  hard 
of  hearing  in  all  tv^es  of  school  settings 
for  captioned  vid  js: 

(2)  Develop  and  implement  an  on- 
going evaluation  program  for 
incorporating  the  reaction  and 
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suggestions  of  users  into  the  selection 
and  captioning  process; 

(3)  Develop  and  implement  criteria 
and  procedures  for  screening, 
evaluating,  and  captioning  selected 
videos; 

(4)  Obtain  videos  from  film  and  video 
distributors  for  screening,  evaluation, 
and  possible  captioning.  Select  from 
among  video  titles  submitted  by 
evaiuators  those  that  closely  match  the 
auricular  needs  identified  under 
paragraph  (1)  of  this  proposed  priority, 

(« taking  into  account  the  videos  most 
commonly  used  in  school  districts 
across  the  Nation  for  all  students; 

(5)  Make  arrangements  with 
respective  producers  and  distributors  to 
have  selected  videos  captioned  and 
made  available  through  general 
distribution  mechanisms  (such  as  video 
sales  catalogues],  as  well  as  through  the 
captioned  film  and  video  loan  service 
authorized  under  Part  F  of  IDEA  and  34 
CFR  Part  330  (by  purchasing  up  to  100 
copies  of  each  captioned  title,  which 
must  be  open-captioned).  Closed- 
captioned  masters  must  be  made 
available  to  producers  and  distributors 
in  an  effort  to  promote  the  use  of 
captioned  videos. 

(6)  For  selected  titles,  prepare 
captions  on  computer  diskettes  or  CD- 
ROM,  as  appropriate,  and  check  for 
accuracy.  These  captions  would  take 
into  account  the  age  and  reading  levels 
of  the  likely  target  audience; 

(7)  For  selected  educational  videos, 
prepare  lesson  guides; 

(8)  Identify,  select,  and,  if  necessary, 
provide  training  or  techmcal  assistance 
to  video  evaiuators,  caption  checkers, 
and  captioning  service  providers;  and 

(9)  Develop  and  implement  quality 
control  guidelines  and  procedures  for 
checking  videocassettes  af^er  they  are 
captioned. 

Absolute  Priority  4 — Research  on 
Educational  Captioning 

Background 

This  priority  supports  research  on 
captioning  of  educational  media  and 
materials.  Research  can  be  based  on  the 
instructional  use  of  captioning  or  the 
use  of  captioning  as  a  language 
development  tool  for  enhancing  the 
reading  and  literacy  skills  of  individuals 
who  are  deaf  or  hard  of  hearing.  Media 
and  technologies  explored  or  used  by 
projects  funded  under  this  priority  may 
include,  but  are  not  limited  to.  (1) 
Television — including  high-definition 
television;  (2)  videos;  and  (3)  other 
media  and  multi-media  technologies 
such  as  interactive  videodiscs  and  CD- 
ROMs. 


Priority 

Under  this  competition,  projects 
must — 

(1)  identify  specific  technological 
approaches  that  would  be  investigated; 

(2)  Carry  out  the  research  within  a 
conceptual  framework,  based  on 
previous  research  or  theory,  that 
provides  a  basis  for  the      ategies  to  be 
studied,  the  research  dr     ;n,  and  target 
population; 

(3)  Collect,  analyze  and  report  (a) 
characteristics  and  outcome  data  (actual 
rather  than  expected  results),  including 
the  settings,  the  service  providers,  and 
the  individuals  targeted  by  the  project; 
and  (b)  multiple,  functional  outcome 
data  on  the  individuals  who  are  the 
focus  of  the  technological  approaches; 

(4)  Conduct  the  research  in  realistic 
settings  such  as  residential  or  integrated 
schools  or  colleges,  or  in  community 
settings,  as  appropriate;  and 

(5)  Conduct  the  research  using 
methodological  procedures  that  would: 
(a)  Produce  unambiguous  findings 
regarding  the  effects  of  approaches  and 
effects  of  the  interaction  among 
particular  approaches  and  particular 
groups  of  individuals  or  particular 
settings;  and  (b)  permit  use  of  the 
findings  in  policy  analyses. 

For  Further  Information  Contact:  For 
further  information  on  the  four 
priorities  under  the  Educational  Media 
Research,  Production,  Distribution,  and 
Training  Program  contact  the  U.S. 
Department  of  Education.  600 
Independence  Avenue  SW.,  room  4627. 
Switzer  Building.  Washington.  DC 
20202-4641.  Telephone:  (202)  205- 
8894.  FAX:  (202)  205-8971.  Internet: 
Jeffrey Payne@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  TDD  number:  (202) 
205-8169. 

Program  Authority:  20  U.S.C.  1451, 1452. 

Technology,  Educational  Media,  and 
Materials  for  Individuals  With 
Disabilities  Program 

Purpose  of  Program:  To  support 
projects  and  centers  for  advancing  the 
availability,  quality,  use.  and 
effectiveness  of  technology,  educational 
media,  and  materials  in  the  education  of 
children  and  youth  with  disabilities  and 
the  provision  of  related  services  and 
early  intervention  services  to  infants 
and  toddlers  with  disabilities. 

Priority:  Under  34  CFR  75.105(c)(3) 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary  will 
fund  under  this  competition  only 
applications  that  meet  this  absolute 
priority: 


Absolute  Priority — Technology, 
Educational  Media,  and  Materials 
Projects  That  Create  Innovative  Tools 
for  Students  With  Disabilities 

This  priority  provides  support  for 
development  projects  that  design  or 
adapt  technology,  assistive  technology, 
educational  media,  or  materials  to 
improve  the  education  of  children  and 
youth  with  disabilities. 

Invitational  Priority 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  the  following  invitational 
priorities.  However,  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

The  Secretary  is  particularly 
interested  in  projects  that — 

(a)  Create  Innovative  Tools — by 
encouraging  development  of  varied  and 
integrated  technologies,  media,  and 
materials  that  open  up  and  expand  the 
lives  of  those  with  disabilities.  This 
work  should  enable  individuals  with 
disabilities  to  achieve  the  outcomes 
expected  of  all  students,  such  as 
independence,  productivity  and  an 
improved  quality  of  life,  that  promote 
equity  in  opportunity;  or 

(b)  Foster  the  Creation  of  State-of-the- 
Art  Instructional  Environments — both  in 
and  out  of  school.  These  environments 
should  use  technology,  educational 
media,  and  materials  to  enable  students 
with  disabilities  to  access  knowledge, 
develop  skills  and  problem-solving 
strategies,  and  engage  in  educational 
experiences  necessary  for  their  success 
as  adults  who  are  fully  included  in  our 
society. 

For  Further  Information  Contact:  For 
further  information  on  the  priority 
under  the  Technology.  Educational 
Media,  and  Materials  for  Individuals 
with  Disabilities  Program  contact  the 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
4617,  Switzer  Building,  Washington, 
D.C.  20202-2734.  Telephone:  (202)  205- 
9884.  FAX:  (202)  205-8971.  Internet: 
Robin  Murphy@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8169. 

Program  Authority:  20  U.S.C.  1461. 

Intergovernmental  Review 

The  programs  (except  for  the  Research 
in  Education  of  Individuals  with 
Disabilities  Program)  included  in  this 
notice  are  subject  to  the  requirements  of 
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Executive  Order  12372  and  the 
regulations  in  34  CFR  Part  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Research  in  Education  of 
Individuals  with  Disabilities  Program, 
84.023;  Media  Research,  Production, 
Distribution,  and  Training  Program,  84.026; 
and  Technology,  Educational  Media,  and 
Materials  for  Individuals  with  Disabilities 
Program,  84.180) 

Dated:  January  14, 1997. 
Katherine  D.  Seelman, 
Acting  Assistant  Secivtaryfor  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  97-1391  Filed  1-17-97;  8:45  am] 

BitUNO  CODE  4000-01-P 


DEPAFrTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Servlcee;  Notice  inviting 
Applicationa  for  New  Awarda  for  Fiacai 
Year  1997 

AGENCY:  Department  of  Education. 
SUMMARY:  This  notice  provides  closing 
dates  and  other  information  regarding 
the  transmittal  of  appUcations  for  fiscal 
year  1997  competitions  under  three 
programs  authorized  by  the  Individuals 
with  Disabilities  Education  Act.  This 
notice  supports  the  National  Education 
Coals  by  improving  understanding  of 
how  to  enable  children  and  youth  with 
disabilities  to  reach  higher  levels  of 
academic  achievement. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Research  in  Education  of  Individuals 
With  Disabilities  Program 

[CFDA  No.  84.023] 

Purpose  of  Program:  To  advance  and 
improve  the  knowledge  base  and 
improve  the  practice  of  professionals, 
parents,  and  others  providing  early 
intervention,  special  education,  and 
related  services — including 
professionals  who  work  with  children 
with  disabiUties  in  regular  education 
environments — to  provide  children  with 
disabihties  effective  instruction  and 
enable  these  children  to  learn 
successfully. 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  and  other  public 


agencies  and  nonprofit  private 
organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  324. 

Note:  The  regulations  in  34  CFR  Part  86 
apply  to  institutions  of  higher  education 
only. 

Absolute  Priority — Initial  Career  Awards 
(84.023N) 

The  priority  for  Initial  Career  Awards 
in  the  notice  of  final  priority  for  this 
program,  published  elsewhere  in  this 
issue  of  the  Federal  Register,  appUes  to 
this  competition. 

Applications  Available:  Februarv  10. 
1997. 

Deadline  for  Transmittal  of 
Applications:  March  28, 1997. 

Estimated  Number  of  Awards:  4. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $75,000  for  any  single  budget 
period  of  12  months.  However,  because 
of  budgetary  considerations  contingent 
upon  congressional  action,  the  Secretary 
may  change  the  maximum  amount 
through  a  notice  pubUshed  in  the 
Federal  Register. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
AppUcation  Narrative  to  no  more  than 
30  double-spaced  S'/zxll"  pages  (on  one 
side  only)  with  one-inch  margins  (top, 
bottom,  and  sides).  This  page  limitation 
apphes  to  all  material  presented  in  the 
application  narrative — including,  for 
example,  any  charts,  tables,  figures,  and 
graphs.  The  apphcation  narrative  page 
limit  does  not  apply  to:  Part  I — the 
electronically  scannable  form;  Part  II — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
rv — the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibbography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
apphcation  information  listed  above. 
All  sections  of  text  in  the  apphcation 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 


not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  apphcation  that  does  not  adhere  to 
these  requirements. 

Project  Period:  Up  to  36  months. 

For  Application  information  Contact: 
For  the  priority  under  the  Research  in 
Education  of  Individuals  with 
Disabilities  Program  contact  the  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  room 
3529,  Switzer  Building,  Washington, 
D.C.  20202-2641.  Telephone;  (202)  205- 
9864.  FAX:  (202)  205-8105.  Internet: 
Claudette Carey@ed .  gov . 

Individuals  wno  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-«953' 

Program  Authority:  20  U.S.C.  1441. 

Educational  Media  Research, 
Production,  Distribution,  abd  Training 
Program 

[CFDA  No.  84.026] 

Purpose  of  Program:  To  promote  the 
general  welfare  of  individuals  who  are 
deaf  or  hard  of  hearing  and  individuals 
with  visual  impairments,  and  to 
promote  the  educational  advancement 
of  individuals  with  disabihties. 

Eligible  Applicants:  Profit  and 
nonprofit  pubhc  and  private  agencies, 
organizations,  and  institutions. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77.  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Part  332. 

Note:  The  regulations  in  34  CFR  Part  86 
apply  to  institutions  of  higher  education 
only. 

(Note:  If  an  applicant  wishes  to  apply 
under  more  than  one  of  these  absolute 
priorities,  the  applicant  must  submit  a 
sep>arate  application  under  each  affected 
priority.) 

Absolute  Priority  1 — Closed-Captioned 
Sports  Programs  (84.026AI 

The  priority  for  Closed-Captioned 
Sports  Programs  in  the  notice  of  final 
priority  for  this  program,  pubUshed 
elsewhere  in  this  issue  of  the  Federal 
Register,  apphes  to  this  competition. 

Applications  Available:  Feoruary  10, 
1997. 

Deadline  for  Transmittal  of 
Applications:  March  28,  1997. 

Deadline  for  Intergovernmental 
Review:  Mgy  27,  1997. 

Estimated  Number  of  Awards:  4. 

Maximum  Awan    The  Secretary 
rejects  and  does  not  consider  an 
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application  that  proposes  a  budget 
exceeding  $175,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
apphcants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
Application  Narrative  to  no  more  than 
50  double-spaced  8V2XII"  pages  (on  one 
side  only)  with  one-inch  margins  (top, 
bottom,  and  sides).  This  page  limitation 
apphes  to  all  material  presented  in  the 
application  narrative — including,  for 
example,  any  charts,  tables,  figures,  and 
graphs.  The  apphcation  narrative  page 
limit  does  not  apply  to:  Part  I — the 
electronically  scannable  form;  Part  II — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
rV — the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  Umitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacmg  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements 
Project  Period:  Up  to  36  months. 

Absolute  Pnoritv  2 — Video  Description 
(84.026CI 

The  priority  for  Video  Description  in 
the  notice  of  final  priority  for  this 
program,  published  elsewhere  m  this 
issue  of  the  Federal  Register,  applies  to 
this  competition. 

Applications  Available:  February  10, 
1997. 

Deadline  for  Transmittal  of 
Applications:  March  28,  1997. 

Deadline  for  Intergovernmental 
Review:  May  27,  1997. 

Estimated  Number  of  Awards:  4. 


Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  S20G.000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
Application  Narrative  to  no  more  than 
50  double-spaced  8V2XH"  pages  (on  one 
side  only)  with  one-inch  margins  (top, 
bottom,  and  sides).  This  page  limitation 
applies  to  all  material  presented  in  the 
application  narrative — including,  for 
example,  any  charts,  tables,  figures,  and 
graphs.  The  apphcation  narrative  page 
limit  does  not  apply  to:  Part  I — the 
electronically  scannable  form;  Part  II — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
IV — the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  ^ose 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  apphcation  that  does  not  adhere  to 
these  requirements. 
Project  Period:  Up  to  36  months. 

Absolute  Priority  3— Educational  Video 
Selection  and  Captioning  I84.026D] 

The  priority  for  Educational  Video 
Selection  and  Captioning  in  the  notice 
of  final  priority  for  this  program, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition. 

Applications  Available:  February  10, 
1997. 

Deadline  for  Transmittal  of 
Applications:  March  28,  1997. 


Deadline  for  Intergovernmental 
Review:  Mav  27,  1997. 

Estimated  Number  of  Awards:  1. 

Maximum  Award :Tae  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $2,000,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Part  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  Ill- 
Application  Narrative  to  no  more  than 
60  double-spaced  8V2XII"  pages  (on  one 
side  only)  with  one-inch  margins  (top, 
bottom,  and  sides).  This  page  limitation 
applies  to  all  material  presented  in  the 
application  narrative — including,  for 
example,  any  charts,  tables,  figures,  and 
graphs.  The  application  narrative  page 
Umit  does  not  apply  to:  Part  I — the 
electronically  scannable  form;  Part  11 — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
rV  -the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  ein 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typevmter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 
Project  Period:  Up  to  48  months. 

Absolute  Priority  4 — Research  on 
Educational  Captioning  (84.026R) 

The  priority  for  Research  on 
Educational  Captioning  in  the  notice  of 
final  priority  for  this  program, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition. 

Applications  Available:  February  10, 
1997. 


UMI 
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Deadline  for  Transmittal  of 
Applications:  March  28.  1997. 

Deadline  for  Intergovernmental 
Review:  Mav  27,  1997. 

Estimated  Number  of  Awards:  2. 

Maximum  Award-  The  Secretary 
rejects  aiid  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $120,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  m 
the  Federal  Register. 

Page  Limits:  Pan  III  of  the  application, 
the  Application  Narrative,  requires 
apphcants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
Application  Narrative  to  no  more  than 
50  double-spaced  SVzyll  '  pages  (on  one 
side  only)  with  one-inch  margins  (top, 
bottom,  and  sides).  This  page  limitation 
applies  to  all  material  presented  in  the 
application  narrative — including,  for 
example,  any  charts,  tables,  figures,  and 
graphs.  The  application  narrative  page 
limit  does  not  apply  to:  Part  1 — the 
electronically  scannable  form;  Part  II — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
rv — the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resimies. 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  apphcation,  are 
not  subject  to  the  page  limitation. 
Apphcants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  u.se  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 

Project  Period:  Up  to  36  months. 

For  Application  Information  Contact: 
For  the  priorities  under  the  Educational 
Media  Research,  Production, 
Distribution,  and  Training  Program 
contact  the  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W..  room  4627,  Switzer  Building. 
Washington,  D.C.  20202-2734. 
Telephone:  (202)  205-8894.  F.AX:  (202) 


205-5971.  Internet:  Jeffrey— 
Payne@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  TDD  number  (202) 
205-8169! 

Program  Authohtv:  20  U.S.C.  1451. 
1452. 

Technology.  Educational  Media,  and 
Materials  for  Individuals  With 
Disabilities  Program 

(CFDANo  84  1801 

Purpose  of  Program:  To  support 
projects  and  centers  for  advancing  the 
availability,  quahty.  use.  and 
effectiveness  of  technology,  educational 
media,  and  materials  in  the  education  of 
children  and  youth  with  disabilities  and 
the  provision  of  related  services  and 
early  intervention  services  tci  infants 
and  toddlers  with  disabiHties 

Eligible  Applicants:  Institutions  of 
higher  education,  State  educational 
agencies;  local  educational  agencies; 
public  agencies:  and  nonprofit  or  for- 
profit  private  organizations 

Applicable  Rtgulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81 ,  82. 
85,  and  86;  and  (b)  the  regulations  for 
this  program  in  34  CFR  part  333. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Absolute  Priority — Technology, 
Educational  Media,  and  Materials 
Projects  That  Create  Innovative  Tools 
for  Students  With  Disabilities  l84.180Ti 

The  priority  for  Technology, 
Educational  Media,  and  Materials 
Projects  That  Create  Innovative  Tools 
for  Students  With  Disabilities  in  the 
notice  of  final  priority  for  this  program, 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition. 

Applications  Available:  Februarv  10, 
1997. 

Deadline  for  Transmittal  of 
Applications:  April  14,  1997. 

Deadline  for  Intergovernmental 
flev7eM:  June  13,  1997. 

Estimated  Number  of  Awards.  5 

Maximum  Award:  The  Secretary- 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $200,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetarv  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register 

Page  Limits:  Pari  III  of  the  apphcation. 
the  Apphcation  Narrative,  requires 
apphcants  to  address  the  selection 


criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
apphcant  must  limit  the  Part  111 — 
Application  Narrative  to  no  more  than 
50  double-spaced  8V2XII"  pages  (on  one 
side  only)  with  one-inch  margins  (top. 
bottom,  and  sides).  This  page  limitation 
applies  to  all  material  presented  in  the 
apphcation  narrative — including,  for 
example,  any  charts,  tables,  figures,  and 
graphs  The  apphcation  narrative  page 
limit  does  not  apply  to.  Part  I — ^the 
electronically  scannable  form.  Part  II — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
TV— the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  apphcation,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  10  the 
application  information  listed  above 
Al!  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch)  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejec'    and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 

Project  Period:  Up  to  24  months. 

For  Application  Information  Contact 
For  the  pnority  under  the  Technology, 
Educational  Media,  and  Materials  for 
Individuals  with  Disabilities  Program  - 
contact  the  US.  Department  of 
Education.  600  hidependence  Avenue. 
SW..  room  4617,  Swilzer  Building. 
Washington  DC  20202-2734 
Telephone:  (202)  205-9884.  FAX.  (202) 
205-8971   Internet:  Robin— 
Murphy&ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  TDD  number:  (202) 
205-8169' 

Program  Authority:  20  U.S.C  1461. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher:/  gcs.ed  gov),  or  on  the  World 
Wide  Web  (at  http:/.''gcs  ed.gov).  In 
addition,  information  on  downloading 
application  packages  from  the  World 
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Wide  Web  can  be  obtained  at  the  Officp 
of  Special  Education  Programs 
homepage  (at  http;//\vww.ed.gov' 
offices/OSERS/OSEP).  However,  the 
official  application  notice  for  a 
discretionary  grant  competition  is  the 
notice  published  in  the  Federal 
Register.  AppHcation  packages  are 
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avaiiable  in  an  alternate  format  upon 

request 

,i  .itaiok^  of  Federal  Domestic  Assistance 
N;..';U:)«rs.  Research  in  Education  of 
Individuals  with  Disabilities  Program, 
84.023;  Educational  Media  Research. 
Production.  Distribution,  and  Training 
Program,  84.026;  and  Technology. 
Educational  Media,  and  Materials  for 


Individuals  with  Disabilities  Program, 
84.180) 

Dated:  January- 14,  1997. 

Katherine  D,  Seelman, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services 
IFR  Doc.  97-1392  Filed  1-17-97;  8;45  ami 
BILUNG  CODE  4000-01 -P 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Individuals 
Wnti  Disabilities;  Applications  for  New 
Awrards  for  Fiscal  Year  1997 

AGENCY:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  1997 

SUitfMARY:  This  notice  provides  closing 
dates  and  other  information  regarding 
the  transmittal  of  applications  for  fiscal 
year  1997  competitions  under  five 
programs  authorized  by  the  Individuals 
with  Disabilities  Education  Act.  This 
notice  supports  the  National  Education 
Goals  by  improving  understanding  of 
how  to  enable  children  and  youth  with 
disabihties  to  reach  higher  levels  of 
academic  achievement. 

Note:  The  Department  of  Educarion  is  not 
bound  by  any  estimates  in  this  notice 

Early  Education  Program  for  Children 
With  Disabilities  (CFDA  No.  84.024] 

Purpose  of  Program:  To  support 
activities  that  are  designed  (a)  to  address 
the  special  needs  of  children  with 
disabihties,  birth  through  age  eight,  and 
their  famihes;  and  (b)  to  assist  State  and 
local  entities  in  expanding  and 
improving  programs  and  services  for 
these  children  and  their  families. 

Eligible  Applicants:  Public  agencies 
and  private  nonprofit  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79.  80.  81.  82. 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  309. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities:  Under  34  CFR  75.105(c)(3). 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
fimds  under  these  competitions  only 
those  applications  that  meet  one  of 
these  absolute  priorities: 

Absolute  Priority  1— Model 
Demonstration  Projects  for  Young 
Children  with  Disabilities  (84.024B). 
The  priority  for  Model  Demonstration 
Projects  for  Young  Children  with 
Disabilities  in  the  notice  of  final  priority 
for  this  program,  published  in  the 
Federal  Register  on  February  2.  1996  at 
61  FR  4171  applies  to  this  competition. 

Applications  Available:  February  10. 
1997. 

Deadline  for  Transmittal  of 
Applications:  March  28.  1997. 


Deadline  for  Intergovernmental 
Re\iew:  May  27.  1997. 
Estimated  Number  of  Awards:  10. 
Maximum  Award:  Tne  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $140,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Fart  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
Application  Narrative  to  no  more  than 
40  double-spaced  8V2XII"  pages  (on  one 
side  only)  with  one-inch  margins  (top, 
bottom,  and  sides).  This  page  Umitation 
apphes  to  all  material  presented  in  the 
application  narrative — including,  for 
example,  any  charts,  tables,  figures,  and 
graphs.  The  apphcation  narrative  page 
Umit  does  not  apply  to:  Part  I — the 
electronically  scannable  form;  Part  II — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
IV — the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  I'sted  above. 
All  sections  of  text  in  the  apphcation 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 

Project  Period:  Up  to  48  months. 
(Applicants  should  note  that  the  48- 
month  project  period  is  a  change  from 
previous  competitions  that  allowed  for 
a  project  period  of  up  to  60  months. 
Previously,  in  determining  whether  to 
continue  a  project  fimding  for  the  fourth 
and  fifth  years,  the  Secretary 
considered,  among  other  things,  the 
evaluation  by  a  review  team  in  the 
project's  third  year.  The  Secretary  has 
determined  that  this  approach  is  too 


cumbersome,  and  that  three  years  does 
not  allow  projects  sufficient  time  to 
develop  the  model  for  projects  under 
this  program.) 

The  project  period  change  in  the 
priority  is  considered  a  change  to  a  rule 
under  553  of  the  Administrative 
Procedure  Act.  which  would  normally 
require  the  Secretary  to  offer  interested 
parties  the  opportunity  to  comment. 
However,  because  it  is  a  procedural 
change  the  Secretary  has  determined, 
under  5  U.S.C.  553(b)(A),  that 
rulemaking  requirements  do  not  apply. 

Absolute  Priority  2 — Outreach 
Projects  for  Young  Children  wth 
Disabilities  (84.024D).  The  priority  for 
Outreach  Projects  for  Young  Children 
with  Disabilities  in  the  notice  of  final 
priority  for  this  program,  pubhshed  in 
the  Federal  Register  on  February  2, 
1996  at  61  FR  4172.  applies  to  this 
competition. 

Competitive  Priority 

Under  34  CFR  75.105(c)(2),  the 
Secretary  gives  a  competitive  preference 
to  applications  that  are  otherwise 
eligible  for  funding  under  this  priority 
and  that  meet  the  following  competitive 
priority: 

Propose  to  provide  services  to  one  or 
more  Empowerment  Zones  or  Enterprise 
Communities  that  are  designated  within 
the  areas  served  by  the  projects.  To  meet 
this  priority  an  applicant  must  indicate 
that  it  will: 

•  Design  a  program  that  includes 
special  activities  focused  on  the  unique 
needs  of  one  or  more  Empowerment 
Zones  or  Enterprises  Communities;  or 

•  Devote  a  substantial  portion  of 
program  resources  to  providing  services 
vdthin,  or  meeting  the  needs  of 
residents  of,  these  zones  and 
communities. 

As  appropriate,  the  proposed  project 
under  the  Individuals  with  Disabilities 
Education  Act  must  contribute  to  the 
strategic  plan  of  the  Empowerment 
Zones  or  Enterprise  Communities  and 
be  made  an  integral  component  of  the 
Empowerment  Zone  or  Enterprise 
Community  activities. 

The  Secretary  awards  5  points  to  an 
application  that  meets  this  competitive 
priority  relating  to  Empowerment  Zones 
and  Enterprises  Communities,  which 
was  published  in  the  Federal  Register 
on  November  7,  1994  (59  FR  55534). 
These  points  are  in  addition  to  any 
points  the  apphcation  earns  under  the 
selection  criteria  for  the  program. 

A  Usting  of  areas  that  have  been 
selected  as  Empowerment  Zones  or 
Enterprises  Communities  is  included  in 
an  appendix  to  a  notice  published  in  the 
Federal  Register  on  December  6,  1995 
(60  FR  62699). 
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Applications  Available:  February  10, 
1997. 

Deadline  for  Transmittal  of 
Applications:  March  28,  1997. 

Deadline  for  Intergovernmental 
Review:  May  27 ,  1997. 

Estimatea  Number  of  Awards:  17. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $140,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:Pait  III  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Fart  III — 
AppUcation  Narrative  to  no  more  than 
40  double-spaced  BVzxll"  pages  (on  one 
side  only)  with  one-inch  margins  (top, 
bottom,  and  sides).  This  page  limitation 
applies  to  all  material  presented  in  the 
application  narrative — including,  for 
example,  any  charts,  tables,  figures,  and 
graphs.  The  apphcation  narrative  page 
Hmit  does  not  apply  to:  Part  I — the 
electronically  scannable  form;  Part  11 — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
rv — the  assurances  and  certifications. 
Also,  the  one- page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 
All  sections  of  text  in  the  apphcation 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 

Project  Period:  Up  to  36  months. 

For  Application  Information  Contact: 
For  the  priorities  under  the  Early 
Education  Program  for  Children  with 
Disabilities  contact  the  U.S.  Department 
of  Education.  600  Independence 
Avenue.  S.W.,  room  3072,  Switzer 
Building,  Washington.  D.C.  20202-2651. 


Telephone:  (202)  205-8761.  FAX:  (202) 
205-9070.  Internet: 

Ernestine Iefferson@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
260-7381. 

Training  Personnel  for  the  Education  of 
Individuals  With  Disabilities — Grants 
for  Personnel  Training  [CFDA  84.029] 

Purpose  of  Program:  The  purpose  of 
Grants  for  Personnel  Training  is  to 
increase  the  quantity  and  improve  the 
quality  of  personnel  available  to  serve 
infants,  toddlers,  children,  and  youth 
with  disabihties. 

Eligible  Applicants:  Institutions  of 
higher  education;  State  agencies;  and 
other  appropriate  nonprofit  agencies. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  76,  77.  79.  80,  81, 
82,  85,  and  86;  and  (b)  The  regulations 
for  this  program  in  34  CFR  Part  318. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority:  Under  34  CFR  75.105(c)(3), 
and  34  CFR  318,  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  those  applications  that  meet  this 
absolute  priority: 

Absolute  Priority:  Special  Projects 
(84.029K).  This  priority  supports 
projects  that  include  development, 
evaluation,  and  distribution  of 
innovative  approaches  to  personnel 
preparation;  development  of  curriculum 
materials  to  prepare  personnel  to 
educate  or  provide  early  intervention 
services;  and  other  projects  of  national 
significance  related  to  the  preparation  of 
personnel  needed  to  serve  infants, 
toddlers,  children,  and  youth  with 
disabilities. 

(a)  Appropriate  areas  of  interest 
include — 

(1)  Preservice  training  programs  to 
prepare  regular  educators  to  work  with 
children  and  youth  with  disabilities  and 
their  families; 

(2)  Training  teachers  to  work  in 
community  and  school  settings  with 
children  and  youth  with  disabilities  and 
their  families; 

(3)  Inservice  and  preservice  training 
of  personnel  to  work  with  infants, 
toddlers,  children,  and  youth  with 
disabilities  and  their  families; 

(4)  Inser\-ice  and  preservice  training 
of  personnel  to  work  with  minority 
infants,  toddlers,  children,  and  vouth 
with  disabilities  and  their  families; 

(5)  Preservice  and  in.service  training 
of  special  education  and  related  services 


personnel  in  instructive  and  assistive 
technology  to  benefit  infants,  toddlers, 
children,  and  youth  with  disabilities; 
and 

(6)  Recruitment  and  retention  of 
special  education,  related  ser\'ices.  and 
early  inter\  ention  personnel. 

(b)  Both  inser\ice  and  preservice 
training  must  include  a  component  that 
addresses  the  coordination  among  all 
service  providers,  including  regular 
educators.  (See  34  CFR  318.11(a)(5).) 

Imitational  priorities:  Within  this 
absolute  priority  the  Secretary  is 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1)  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

Projects  that  develop,  demonstrate, 
evaluate,  and  disseminate — 

(a)  Approaches  to  prepare  teachers 
v^lh  strategies,  including  behavioral 
management  techniques,  for  addressing 
the  conduct  of  children  with  disabilities 
that  impedes  their  learning  and  that  of 
non-disabled  children  in  the  classroom; 

(b)  Approaches  to  better  enable 
faculty  at  schools  and  colleges  of 
education  to  prepare  teachers  to  serve 
students  with  disabilities  in  regular 
classrooms; 

(c)  Approaches  to  prepare  teachers  in 
innovative  instructional  methodologies 
designed  to  help  children  with 
disabilities  improve  their  reading 
performance;  or 

(d)  Intensive  and  sustained  inservice 
training  of  teachers  or  teams  of  teachers 
through  institutes  or  other  methods 
designed  to  ensure  that  they  have  the 
knowledge  and  skills  necessary  to  help 
children  with  disabilities  meet 
challenging  standards  established  for  all 
children. 

Applications  Available:  February  10, 
1997, 

Deadline  for  Transmittal  of 
Applications:  .March  28.  1997. 

Deadline  for  Intergovernmental 
RexiewMay  27.  1997. 

Estimated  \umber  of  Awards:  16. 

Maximum  Award  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  SlBO.OOO  for  any  single 
budget  period  of  12  rponths  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  chaiige  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register 

Page  Limits:  Part  III  of  the  application, 
the  .Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  b\  reviewers  in 
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evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
Apphcation  Narrative  to  no  more  than 
40  double-spaced  8V2XII"  pages  (on  one 
side  only)  with  one-inch  margins  (top. 
bottom,  and  sides).  This  page  limitation 
applies  to  all  material  presented  in  the 
application  narrative — including,  for 
example,  any  charts,  tables,  figures,  and 
graphs.  The  application  narrative  page 
limit  does  not  apply  to:  Part  I — the 
electronically  scannable  form;  Part  li- 
the budget  section  (including  the 
narrative  budget  justification);  and  Part 
IV — the  assurances  and  certifications. 
Also,  the  one-page  abstract,  resumes. 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  hsted  above 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  f>er  vertical  inch). 

If  using  a  proportional  computer  font, 
use  no  smaller  than  a  12-point  font,  and 
an  average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 

Project  Period:  Up  to  36  months. 

For  Application  Information  Contact: 
For  the  priority  under  the  Training 
Persoimel  for  the  Education  of 
Individuals  with  DisabiUties — Grants  for 
Persormel  Training  program  contact  the 
U.S.  Department  of  Education.  600 
Independence  Avenue.  S.W  .  room 
4623.  Switzer  Building.  Washington. 
DC.  20202-2641.  Telephone:  (202)  205- 
9377.  FAX:  (202)  205-«971   Internet: 
Patricia_Wright@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  TDD  number:  (202) 
205-8169. 

Program  Authority:  20  U.S.C.  1431 

Postsecondary  Education  Programs  for 
Individuals  With  Disabilities  |CFDA 
No.  84.078] 

Purpose  of  Program:  To  provide 
assistance  for  the  development, 
operation,  and  dissemination  of 
specially  designed  model  programs  of 
postsecondary.  vocational,  technical, 
continuing,  or  adult  education  for 
individuals  with  disabilities. 


Eligible  Applicants:  State  educational 
agencies,  institutions  of  higher 
education,  junior  and  community 
colleges,  vocational  and  technical 
institutions,  and  other  appropriate 
nonprofit  educational  agencies. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79,  80,  81,  82, 
85.  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  338. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority:  Under  34  CFR  75.105(c)(3). 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary  funds 
under  this  competition  only  those 
applications  that  meet  this  absolute 
priority: 

Absolute  Priority — Model 
Demonstration  Projects  to  Improve  the 
Delivery  and  Outcomes  of 
Postsecondarv  Education  for 
Individuals  \Mth  Disabilities  (84.078C). 
The  prionty  for  Model  Demonstration 
Projects  to  Improve  the  Delivery  and 
Outcomes  of  Postsecondary  Education 
for  Individuals  with  Disabilities  in  the 
notice  of  final  priority  for  this  program, 
published  in  the  Federal  Register  on 
February  2.  1996  at  61  FR  4175,  apphes 
to  this  competition. 

Applications  Available:  February  10, 
1997. 

Deadline  for  Transmittal  of 
Applications:  March  28,  1997. 

Deadline  for  Intergovernmental 
Review:  May  27,  1997. 
Estimated  Number  of  Awards:  1 1 . 
Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $140,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register 

Page  Limits:  Part  III  of  the  apphcation, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
Application  Narrative  to  no  more  than 
40  double-spaced  8'/2  x  11"  pages  (on 
one  side  only)  with  one-inch  margins 
(top.  bottom,  and  sides).  This  page 
limitation  applies  to  all  materia! 
presented  in  the  application  narrative — 
including,  for  example,  anv  charts, 
tables,  figures,  and  graphs.  The 
application  narrative  page  limit  does  not 
apply  to;  Part  I — the  electronically 


scannable  form;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  and  Part  IV— the 
assurances  and  certifications.  Also,  the 
one-page  abstract,  resumes, 
bibhography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 

Project  Period:  Up  to  36  months. 

For  Applications  and  General 
Information  Contact:  For  the  priority 
under  the  Postsecondary  Education 
Programs  for  Individuals  with 
Disabilities  contact  the  U.S.  Department 
of  Education,  600  Independence 
Avenue,  S.W..  room  4623,  Switzer 
Building,  Washington.  D.C.  20202-2641. 
Telephone:  (202)  205-9377.  FAX:  (202) 
205-8971.  Internet: 
Patricia Wright@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8169. 

Program  Authority:  20  U.S.C.  1424a. 

Secondary  Education  and  Transitional 
Services  for  Youth  With  Disabilities 
Program  [CFDA  No.  84.158] 

Purpose  of  Pro^xim:  To  (1)  assist 
youth  with  disabilities  in  the  transition 
from  secondary  school  to  postsecondary 
environments,  such  as  competitive  or 
supported  employment,  and  (2)  ensure 
that  secondary  special  education  and 
transitional  services  result  in 
competitive  or  supported  employment 
for  youth  with  disabilities. 

Eligible  Applicants:  Institutions  of 
higher  education.  State  educational 
agencies,  local  educational  agencies, 
and  other  public  and  nonprofit  private 
institutions  or  agencies  (including  the 
State  job  training  coordinating  councils 
and  service  delivery  area  administrative 
entities  established  under  the  Job 
Training  Partnership  Act). 


UMI 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79.  80.  81.  82. 
85.  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  326. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities:  Under  34  CFR  75.105(c)(3). 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  any 
one  of  the  following  priorities.  The 
Secretary  funds  imder  this  competition 
only  those  applications  that  meet  any 
one  of  these  absolute  priorities: 
Absolute  Priority  1 — Outreach 
Projects  for  Services  for  Youth  with 
Disabilities  (84.158Q).  The  priority  for 
Outreach  Projects  for  Services  for  Youth 
with  Disabilities  in  the  notice  of  final 
priority  for  this  program,  published  in 
the  Federal  Register  on  February  2. 
1996  at  61  FR  4176,  applies  to  this 
competition. 

Applications  Available:  February  10. 
1997. 

Deadline  for  Transmittal  of 
Applications:  March  28,  1997. 

Deadline  for  Intergovernmental 
Review:  May  27.  1997. 
Estimated  Number  of  Awards:  1 1 . 
Maximum  Award:  Tne  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $140,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Part  HI  of  the  application, 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  Hmit  the  Part  ID- 
Application  Narrative  to  no  more  than 
40  double-spaced  8V2XII"  pages  (on  one 
side  only)  with  one-inch  margins  (top. 
bottom,  and  sides).  This  page  limitation 
applies  to  all  material  presented  in  the 
application  narrative — including,  for 
example,  any  charts,  tables,  figures,  and 
graphs.  The  application  narrative  page 
limit  does  not  apply  to:  Part  I— the 
electronically  scannable  form;  Part  II — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
rV — the  assurtmces  and  certifications. 
Also,  the  one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
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apphcation  information  listed  above. 
All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 
Project  Period:  Up  to  36  months. 
Absolute  Priority  2 — Model 
Demonstration  Projects  to  Improve  the 
Delivery  and  Outcomes  of  Secondary 
Education  Services  for  Students  with 
Disabilities  (84.158V).  The  priority  for 
Model  Demonstration  Projects  to 
Improve  the  Delivery  and  Outcomes  of 
Secondary  Education  Services  for 
Students  with  Disabilities  in  the  notice 
of  final  priority  for  this  program, 
published  in  the  Federal  Register  on 
February  2,  1996  at  61  FR  4177,  applies 
to  this  competition. 

Applications  Available:  February  10, 
1997. 

Deadline  for  Transmittal  of 
Applications:  March  28.  1997. 

Deadline  for  Intergovernmental 
Review:  May  27.  1997. 
Estimated  Number  of  Awards:  14. 
Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $150,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Part  III  of  the  apphcation. 
the  Application  Narrative,  requires 
apphcants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III— 
Apphcation  Narrative  to  no  more  than 
40  double-spaced  BVzxll"  pages  (on  one 
side  only)  with  one-inch  margins  (top. 
bottom,  and  sides).  This  page  limitation 
apphes  to  all  material  presented  in  the 
application  narrative — including,  for 
example,  any  charts,  tables,  figures,  and 
graphs.  The  apphcation  narrative  page 
limit  does  not  apply  to:  Part  I— the 
electronically  scannable  form;  Part  11 — 
the  budget  section  (including  the 
narrative  budget  justification);  and  Part 
IV — the  assurances  and  certifications 
Also,  the  one-page  abstract,  resumes. 


bibliography,  or  letters  of  support,  while 
considered  pan  of  the  application,  are 
not  subject  to  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  hsted  above. 
All  sections  of  text  in  the  apphcation 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch.  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  applicaticm  that  does  not  adhere  to 
these  requirements. 

Project  Period:  Up  to  36  months. 

For  Application  Information  Contact: 
For  the  priorities  under  the  Secondan,' 
Education  and  Transitional  Services  for 
Youth  with  Disabilities  Program  contact 
the  U.S.  Department  of  Education.  600 
Indep)endence  Avenue,  S.W.,  room 
4623,  Switzer  Building,  Washington. 
D.C.  20202-2641.  Telephone;  (202)  205- 
9377.  FAX:  (202)  205-6971.  Internet: 
Patricia_Wright©ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  TDD  number:  (202) 
205-8169. 

Program  Authority:  20  U.S.C.  1425. 

Special  Studies  Program  [CFDA  No. 
84.159] 

Purpose  ofPr  gram:  To  support 
studies  to  assess  the  impact  and 
effectiveness  of  the  Individuals  with 
Disabilities  ^^cation  Act  (IDEA), 
including  State  and  local  efforts  to 
provide  a  free  appropriate  public 
education  to  children  and  youth  with 
disabihties  and  early  intervention 
services  to  infants  and  toddlers  with 
disabilities,  and  to  provide  State,  local, 
and  Federal  agencies  v«th  information 
relevant  to  program  management, 
administration,  delivery,  and 
effectiveness  with  respect  to  that 
education  and  those  early  intervention 
services. 

Eligible  Applicants:  Public  or  private 
agencies,  institutions,  organizations, 
and  other  appropriate  parties  as 
designated  in  the  statute  and 
regulations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77,  80.  81 ,  82,  85. 
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and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  Part  327. 

Note:  The  regulations  in  34  CFR  Part  86 
apply  to  institutions  of  higher  education 
only. 

Priority:  Under  34  CFR  75.105(c)(3), 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary  funds 
under  this  competition  only  those 
applications  that  meet  this  absolute 
priority: 

Absolute  Priority^State-Federal 
Administrative  Information  Exchange 
(84.159K).  The  priority  for  State- Federal 
Administrative  Information  Exchange  in 
the  notice  of  final  priority  for  this 
program,  pubUshed  in  the  Federal 
Register  on  May  6, 1996  at  61  FR  20417, 
applies  to  this  competition. 

Applications  Available:  February  10, 
1997. 

Deadline  for  Transmittal  of 
Applications:  April  14,  1997 

Estimated  Number  of  Awards:  1. 

Maximum  Award:  Tne  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $300,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  L/mjfs:  Part  III  of  the  appUcation. 
the  Application  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  must  limit  the  Part  III — 
Application  Narrative  to  no  more  than 
50  double-spaced  8  Vzxll"  pages  (on 
one  side  only)  with  one-inch  margins 
(top,  bottom,  and  sides)  This  page 


limitation  applies  to  all  material 
presented  in  the  application  narrative — 
including,  for  example,  any  charts, 
tables,  figures,  and  graphs.  The 
application  narrative  page  limit  does  not 
applv  to:  Part  I — the  electronically 
scannable  form;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification):  and  Part  IV — the  ^ 

assurances  and  certifications.  Also,  the 
one-page  abstract,  resumes, 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  tn  the  page  limitation. 
Applicants  should  note  that  reviewers 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
application  information  listed  above. 
.MI  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  14  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch  Double-spacing  and  font 
requirements  do  not  apply  within 
charts,  tables,  figures,  and  graphs,  but 
the  information  presented  in  those 
formats  should  be  easily  readable.  The 
Secretary  rejects  and  does  not  consider 
an  application  that  does  not  adhere  to 
these  requirements. 

Project  Panod:  Up  to  36  months. 

For  Application  Information  Contact: 
For  the  priority  under  the  Special 
Studies  Program  contact  the  U.S. 
Department  of  Education,  600 
independence  Avenue.  S.W.,  room 
4627,  Switzer  Building,  Washington, 
DC.  20202-4641.  Telephone:  (202)  205- 
8894.  FAX:  (202)  205-8971.  Internet: 
Jeffrey Payne€ted.gov 


Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8169. 

Program  Authority:  20  U.S.C.  1418. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov).  In 
addition,  information  on  downloading 
application  packages  from  the  World 
Wide  Web  can  be  obtained  at  the  Office 
of  Special  Education  Programs 
homepage  (at  http://www.ed.gov/ 
offices/OSERS/OSEP).  However,  the 
official  application  notice  for  a 
discretionary  grant  competition  is  the 
notice  published  in  the  Federal 
Register.  Application  packages  are 
available  in  an  alternate  format  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Early  Education  Program  for 
Children  with  Disabilities,  84.024;  Training 
Personnel  for  the  Education  of  Individuals 
with  Disabilities — Grants  for  Personnel 
Training,  84.029:  Postsecondary  Education 
Programs  for  Individuals  with  Disabilities, 
84.078;  Secondary  Education  and 
Transitional  Services  for  Youth  with 
Disabilities  Program,  84.158;  and  Sp>ecial 
Studies  Program,  84.327) 

Dated:  January  14, 1997. 
Katherine  D.  Seelman. 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  97-1393  Filed  1-17-97;  8:45  am] 
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Presidential  Documents 


Proclamation  6966  of  January  16,  1997 

Religious  Freedom  Day,  1997 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Every  day.  in  neighborhoods  and  communities  across  our  Nation.  Amierican<; 
come  together  to  worship  and  to  reaffirm  their  most  deeply  held  spiritual 
values.  Our  right  to  worship  freely— each  in  our  own  way— is  essential 
to  our  well-being.  Religious  Freedom  Day  offers  u<;  an  invaluable  opportunitv 
to  reflect  on  this  precious  human  right  and  to  give  tha  ks  for  its  protection 
in  our  Nation. 

Freedom  from  religious  persecution  was  of  sucn  profound  im.portanre  to 
our  founders  that  they  placed  it  first  among  the  freedoms  guaranteed  by 
the  Bill  of  Rights.  Historv'  has  proved  the  wisdom  of  that  decision,  America's 
commitment  to  religious  tolerance  has  empowered  us  to  achieve  an  atm.os- 
phere  of  understanding,  trust,  and  respect  in  a  ^,ociety  of  diverse  cultures 
and  religious  traditions.  And  today,  much  of  the  world  stil!  looks  to  the 
United  States  as  the  champion  of  religious  libert\ , 

Yet,  even  in  America,  we  must  be  ever  vigilant  in  protecting  the  freedoms 
so  important  to  our  ancestors  and  so  admired  by  people  throughout  the 
world.  The  church  arsons  and  the  desecration  of  synagogues  and  mosques 
in  recent  years  demonstrated  for  us  all  that  our  'country  is  not  entirely 
free  from  violence  and  religious  hatred.  Mv  Administration  took  quick  and 
decisive  action,  including  working  with  the  Congress  to  help  churches  rebuild 
and  to  prevent  future  incidents.  And  I  am  pleased  that  the  American  people 
are  coming  together  as  a  national  communitv  to  speak  out  against  such 
crimes  and  to  renew  the  climate  of  trust  and  toierdnce  so  that  aii  our 
people  can  worship  without  fear. 

We  must  also  support  the  aspirations  of  ethnic  and  religious  minorities 
in  other  nations  as  they  strive  for  their  own  right  to  worship  freeU.  My 
Administration  has  established  the  .Advisory  Com.mittee  on  Religiou.s  Free- 
dom Abroad  to  provide  counsel  on  how  best  to  prevent  persecution  and 
promote  reconciliation  among  people  of  different  faiths.  I  invite  all  nations 
to  join  us  in  supporting  individuals  :n  houses  of  worship  around  th^  worid 
as  they  exercise  one  of  the  most  sacred  of  human  rights. 

NOW,  THEREFORE.  I,  WILLIA.M  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  b\  ihe  Cionstitution 
and  laws  of  the  Ignited  States,  do  hereby  prociaim  lanuarv  IR.  ]99~.  as 
Religious  Freedom  Day.  I  call  upon  the' people  of  -he  United  States  to 
observe  this  day  with  appropriate  ceremonies  and  a^t.Mties.  .ind  1  urge 
them  to  reaffirm  their  commutment    to  the  principle  of  religious   treedomi. 
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IN  WITNESS  WiiL.REOF.  '■  .'i.ive  hereunto  set  my  hand  this  sixteenth  dav 
of  January,  in  the  year  ut  our  Lord  nineteen  hundred  and  ninei\-seven, 
and  of  the  Independence  oi  iKf  L'nited  States  of  America  die  two  hundred 
and  twenty-first. 


(^sTl^JsAJ^^^^^^^^ 
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2635,  2636,  2984, 

53 2068 

58 2068 

60 960,  1868 

63 960,  1869,2074 

81 2636 

89 200 

194 2988,  2989 

260 960 

261 960 

264 960 

265 960 

266 960 

270 960 

271 960 

372 365,366 

721 1305 

41  CFR 

Ch.  101 2022 

101-20 1057 

101-38 322 

42  CFR 

413 „ 26 

435 1682 

43  CFR 

10 1820 

Proposed  Rules: 

2800 2636 

2920 2636 

3100 1705 

4100 2636 

4300 2636 

4700 2636 

5460 2636 

5510 2636 

8200 2636 

8340 2636 

8350 2636 

8360 2636 

8370 2636 

8660 2636 

9210 2636 

9260 2636 

44  CFR 

64 1685,  1688 

Proposed  Rules: 

«7 2989 

45  CFR 

1311 1399 

46  CFR 

572 328 

47  CFR 

24 653 
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32 2918 

51 662 

53 2918,2927 

73 329,664,2611,2969 

90 2027 

Proposed  Rules: 

22 696 

26 696 

53 2991 

61 1423 

69 2636 

73 84,  372,  373.  1871.  2639, 

2996 

48CFR 

Ch.  1 224,275 

1  226,233,271 

2 256 

3 226,233 

4 226,233,257 

5 261,262,  271 

6 233,256,  262 

8 233 

9 226,233,  266 

11 262 

12 226,233,257,262 

13 262 

14 226,  233,261,271 

15 226,256,257,  261 

16 233,  257 

17 261 

19 226,233 


23 233 

24 256 

25 257,261,267,268 

27 233,261 

29 233 

31  233,  257,  269 

32 233 

33 226,270 

36 233.271 

37 226,233 

39 273 

42 233,274 


43. 
45. 
46. 
47. 
49. 


.226 
.233 
.257 
.233 
.233 


52 226,233,  257,  261,  273 

53 226,233 


203. 


.2611 


515 2611.2612 


216. 
219. 
225 


.1058, 


1817 

2612 

2612,  2615,  2616.  2856, 
2857 

226 2612 

227 2612 

233 2612 

236 2856,2857 

239 1058 

252 2611,2612,2616,  2856. 

2857 


904 

906 

908 

915 

923 

925 

945 

952 

970 

Proposed  Rules: 

225 

231 

242 


2310 

,....2310 

, 2310 

2310 

, 2310 

2310 

2310 

....2310 
2310 


49CFR 

1 

27 

107 

171  1208.  1217. 

172 

1208. 


374 
.374 
374 


173 
174 
175 
176 
177 
180 
192 
232 
382 
383 
390 
541 


.2617 

16 

.2970 
2970 
1217 
1217 
1217 
.1217 
1217 
1217 
1208 
,26^8 
..278 
1293 
1293 
1293 
1690 


571  798.  1401.  2977 

^185 2041 

Proposed  Rules 

■94  2989 

538 375 

571  807,  1077.  2996 

595 831 


50CFR 


J 

36 

...665,  1644. 

1647. 

^691, 
2313 

ia38 

227.... 

??9 

.1296 
.33 

259 

330 

285 

^11 

622 

689 

1402 

648 
649 

1403. 

1829. 

2619 
1403 

679.... 

^fWH 

2445 

Proposed  Rules: 

24 

2354 

300 

^? 

600 

700 

1306 

622  .... 
630. 

384 

.  720. 

2999 
17(V> 

648..  . 

1424 

660 

700 

678.,. 
679  , 

724, 

85 

1705, 

7?4 

1872 
27^9 

IV 
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REMINDERS 

The  Items  in  this  list  were 
editonatly  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this,  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspecton: 
Corn  syrup,  corn  syrup 
solids,  arxj  glucose  syrup 
as  flavofing  agents  m 
meat  products:  published 
11-19-96 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electnc  loans 
Electric  borrowers;  merger 
and  consolidation  policies; 
published  12-19-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Ocean  arxl  coastal  resource 
management: 
Monterey  Bay  National 
Manne  Sanctuary,  CA- 
St\ark  attraction  by  chum 
or  other  means, 
restriction  or  prohibition; 
published  12-19-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  published  12- 
20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations,  table  of 
assignments: 

Arizona;  putJiished  1 2  '0-96 
Texas:  published  12-13-96 

GENERAL  SERVICES 
ADMINISTRATION 

Program  Fraud  Civil  Remedies 
Act  of  1986:  implementation 
Civil  rTX3netary  penalties, 

inflation  adjustment. 

published  12-20-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices 
Dental  devices- 
Endodontic  dr,  heat 
sterilizer,  premarket 


approval  requirements; 
published  '-2' -97 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation; 

published  1-21-97 
POSTAL  SERK4CE 
International  Mail  Manual; 
Global  package  link  (GPL) 
service  to  Canada, 
published  i- 13-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities 
Filing  processing  program 
changes  regarding  Forms 
SB-1.  SB-2.  and 
Regulations  A  and  S-T; 
appropnate  filing  location 
and  form  revisions, 
published  '2-20-96 
TRANSPORTATION 
DEPARTMENT 
Organization,  functions,  and 
auttrority  delegations. 
Maritime  Administrator; 
published  '--7-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing,  published  1-3-97 
Fokker:  published  1-6-97 
Pratt  &  Whitney    published 

11-20-96 
Textron  Lycoming,  published 

1-3-97 
Williams  International, 
L,L,C-.  published  1-6-97 
Class  E  airspace,  published  1- 

21-97 
Procedural  rules 
Civil  monetary  penalties, 
inflation  ad|ustment, 
^published  '2-20-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations 

Emergency  relief  program; 
published  '2-20-96 
transportation  infrastructure 
management 

Management  and  monitoring 
systems,  implementation; 
published  1 2- '9-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 
"Transportat'On  infrastructure 
management: 

Management  and  nxjnrtonng 
system^,  implementation; 
puDlisr^ed  '2- '9-96 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardoo',  .-naterials, 


Penalty  guidelines; 
published  1-21-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs; 
Wildlife  Habitat  Irx^ntives 
Program;  comments  due 
by  1-27-97;  published  12- 
13-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Fresh  market  tomatoes; 
comments  due  by  1-29- 
97;  published  12-30-96 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 

WlkJIife  Habitat  Incentives 
Program;  comments  due  by 
1-27-97;  published  12-13-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  caonservation  arxl 
management: 
Alaska;  fisheries  of 
Exclusive  Economic  Zone- 
Alaska  scallop;  comments 
due  by  1-30-97; 
published  1-15-97 
Fishery  conservation  arxj 
management: 
Alaska;  fisheries  of 
Exclusive  Economic  Zone- 

Benng  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-31- 
97;  published  12-2-96 
Caribbean.  Gulf,  and  South 
Atlantic  fisheries- 
South  Atlantic  Fishery 
Management  Council; 
hearing;  comments  due 
by  1-27-97;  published 
1-21-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets: 
Contract  market  rule  review 
procedures,  comments 
due  by  1-31-97;  published 
'-'6-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act: 
Acid  ram  program-- 
Contiuous  emission 
monitoring;  excess 


emissions;  appeal 
procedures;  comments 
due  by  1-27-97; 
published  12-27-96 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Metolachlor;  comments  due 
by  1-28-97;  published  11- 
29-96 
Solid  wastes: 
Beverage  containers  and 
resource  recovery 
facilities;  management 
guidelines- 
Federal  regulatory  reform; 
CFR  Parts  removed; 
comments  due  by  1-30- 
97;  published  12-31-96 
Federal  regulatory  review; 
comments  due  by  1-30- 
97;  published  12-3i-96 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  1-29-97;  published 
12-30-96 
North  Dakota;  comments 
due  by  1-27-97; 
published  12-26-96 
Toxic  substances: 
Testing  requirements- 
Pharmacokinetics  studies; 
comments  due  by  1-31- 
97;  published  10-18-96 

FARM  CREDIT 
ADMINISTRATION 

Federal  regulatory  reform; 
comments  due  by  1-31-97; 
put)lished  12-20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Telecommunications  Act  of 
1996;  implementation: 
Common  carrier  services- 
National  Exchange  Carrier 
Association,  Irx;.,  Board 
of  Directors;  changes  to 
make  Board  more 
representative  of 
telecommunications 
industry;  comments  due 
by  1-27-97;  published 
1-17-97 

FEDERAL  ELECTION 
COMMISSION 

Reports  by  policital 
committees: 
Best  efforts;  S200-f 

contributors  identification; 

comment  period  extended; 

comments  due  by  1-31- 

97,  published  12-30-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 


UMI 
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Community  support 
requirements;  comments 
due  by  1-27-97;  published 
1 1  -27-96 
FEDERAL  RESERVE 
SYSTEM 

Equal  credit  opportunity 
(Regulation  B): 
Creditor  compliance  with 
Equal  Credit  Opportunity 
Act;  legal  privilege  for 
information;  comments 
due  by  1-31-97;  published 
1-2-97 
Secunties  credit  transactions 
(Regulations  G,  T,  and  U); 
comments  due  by  1-31-97; 
published  12-23-96 
Truth  in  lending  (Regulation 
Z); 

Improvement  of  disclosures; 
comments  due  by  1-30- 
97;  published  12-31-96 
FEDERAL  TRADE 
COMMISSION 
Industry  guides: 
Feather  and  down  products; 
comments  due  by  1-28- 
97;  published  10-28-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Medicare  [jayment 
suspension  charges  and 
determination  of  allowable 
interest  expenses; 
comments  due  by  1-31- 
97;  published  12-2-96 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  National  Mortgage 
Association  (Fannie  Mae) 


arxj  Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac): 
Book -entry  procedures; 
securities  issuance, 
recordation,  and  transfer; 
comments  due  by  1-31- 
97;  published  12-2-96 
Noncitlzens;  finanaal 
assistance  restrictions; 
comments  due  by  1-28-97; 
published  11-29-96 
Correction;  comments  due 
by  1-28-97;  published  12- 
6-96 
Public  and  Irxlian  housing: 
Certificate  and  voucher 
programs  (Section  8)- 
Management  assessment 
program;  comments  due 
by  1-31-97;  published 
12-2-96 
Real  Estate  Settlement 
Procedures  Act 
Improvement  of  disclosures; 
comments  due  by  1-30- 
97;  published  12-31-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions. 

Iowa;  comments  due  by  1- 
27-97;  published  12-26-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Execepted  service: 
Schedule  A  authority  for 
temporary  organizations; 
comments  due  by  1-31- 
97;  published  12-2-96 


POSTAL  RATE  COMMISSION 

Practice  and  procedure 
Omnibus  rate  pxoceeding- 
Cost  attntxjtion  methods 
and  rate  design 
principles;  comments 
due  by  1-31-97. 
published  12-24-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  and  procedure 

Regulatory  Flexibility  Act. 
list,  comments  due  by  i- 
31-97:  published  1-9-97 

TRANSPORTATION 
DEPARTMENT 

Air  travel;  nondiscnmination  on 
basis  of  handicap. 
Seating  accommodations 
and  collapsible  electric 
wheelchair  stowage, 
comments  due  by  i-30- 
97.  published  n-'-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Avions  Pierre  Robin 

comments  due  by  '-3' 

97:  published  i  "-13-96 
Boeing:  comments  due  by 

1-29-97,  published  '  i-29- 

96 
Mitsubishi,  comments  due 

by  1-27-97,  published  i2- 

4-96 
Textron  Lycoming, 

comments  due  by  "-3"- 

97:  published  '2-2-96 
Class  C  and  Class  D 
airspace,  comments  due  by 
1-29-97;  published  12-9-96 


Class  D  airspace,  comments 
due  by  1-30-97;  put>lished 
12-24-96 

Class  E  airspace:  comments 
due  by  1-28-97,  putdished 
12-15-96 

Correction,  comments  due 
by  1-27-97,  published  "2- 
16-96 

TRANSPORTATlbN 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards; 

Occupant  crash  protection- 
Smart  air  bags,  vehicles 
wrttxDut:  warning  labels, 
manual  cutoff  switches, 
etc.,  correction, 
comments  due  by  i-27- 
97,  published  i2-ii-96 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Pees  assesment.  national  and 
District  of  Columbia  tanks 

Non-lead  banks,  lower 
assessments,  comments 
due  by  '-31-97.  published 
12-2-96 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Economic  Growth  and 
Regulatory  Paperwork 
Reduction  Act. 
implementation,  comments 
due  by  1-27-97,  Dut)lisned 
11-27-96 


VI 
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CFR  CHECKLIST 


Trtle 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  m  the  order  of  CFR  titles,  stock 

numbers,  pnces,  and  revision  dates 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  lor  sale  at  the  Government  Printing 

Office 

A  "•"  precedes  each  entry  that  is  now  available  on-line  through 

the  Govemmtnt  Printing  Ottlces  3P0  Access  service  at  http:// 

www.access.gpo.gov/nara/cfr.  For  information  about  GPO  Access 

call  1-888-293-6498  (toll  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

Tfie  annual  rate  for  subscription  to  all  revised  volumes  is  S883  00 

domestic.  $220.75  additional  for  foreign  mailing 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954  AH  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card)  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk.  Monday  through  Friday  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2250 

Title  Stock  Number 


Price 
1,  2  (2  Reserved)  (869-O28-0000I-I)  $425 

3  (1995  Compdotion 
cjnd  Parts  100  and 

101)  (869-028-00002-9)  ...        22.00 

4  (869-028-00003-7)  5  50 

5  Parts: 

1-699  (869-028-<XX304-5)  2600 

700-1199  (869-O28-0O0O5-3)  20  00 

120O-fnd.  6  (6 
Reserved)  (869-028-00006-1)  2500 

7  Parts: 

0-26  (869-02*-00007-G) 

27-45  (869-028-00008-6) 

46-51   (869-028-00009-6) 

52  (869-028-0001 0-0) 

53-209 (869-028-0001 1-8) 

210-299 (86SK128-00012-6) 

300-399 (869-028-00013-4) 

400-699 (869-028-00014-2) 

700-899 (869-028-00015-1) 

900-999  (869-028-00016-9) 

1000-1 199  (869-028-00017-7) 

1200-1499  (869-028-00018-5) 

150O-I899  (869-028-000 19-3)  41.00 

1900-1939  (86SM)2&-O002O-7) 

1940-1949  (869-02E-00021-5)  3100 

1950-1999  (869-O28-0O022-3) 

2000-£nd (869-028-00023-1) 

8  (869-028-00024-0) 

9  Parts: 

1-199  (869-028-00025-8) 

200-€nd  , (869-028-00026-6) 

10  Parts: 

0-50  _ (869-O28-00027-4) 

51-199 (869-028-00028-2) 

200-399 (869-028-00029-1) 

400-499 (869-028-00030-4) 

500-€nd  (869-028-00031-2) 

11  (869-028-00032-1) 

T2  Parts: 

1-199  (869-028-00033-9) 

200-219 (869-028-00034-7) 

220-299 (869-028-00035-5) 

300-499 (869-028-00036-3) 

500-599 (869-02M)0037-1) 


Revision  Dale 

Feb  1,  1996 


'Jan 
Jon. 

Jan 

Jan 

Jan. 


22  00 

Jan.  1 

1996 

11.00 

Jan.  1 

1996 

13.00 

Jan  1 

1996 

5.00 

Jon,  1 

1996 

17.00 

Jan  1 

1996 

35.00 

Jan   1 

1996 

17.00 

Jan.  1 

1996 

22  00 

Jan.  1 

1996 

25  00 

Jan.  1 

1996 

30.00 

Jan.  1 

1996 

35.00 

Jan.  1 

1996 

29.00 

Jon.  1 

1996 

41.00 

Jon   1 

1996 

16.00 

Jan   1 

1996 

31  00 

Jon   ! 

1996 

39  00 

Jon   1 

1996 

1500 

Jon   I 

1996 

2300 

Jon   1 

1996 

30  00 

Jon  1 

1996 

25.00 

Jon.  1 

1996 

30  00 

Jon   i 

1996 

24.00 

Jon,  I 

1996 

5.00 

Jon   1 

1996 

21.00 

Jon   I 

1996 

34.00 

Jon.  1 

1996 

15.00 

Jon  1 

1996 

12.00 

Jon   1 

1996 

1700 

Jan   1 

1996 

29  00 

Jon  1 

1996 

21.00 

Jon.  1 

1996 

20.00 

Jon  1 

1996 

1996 
1996 

1996 
1996 

1996 


600-End  :. (869-028-00038-0) 31.00 

13  (869-028-00039-8) 18.00 

14  Parts: 

1-59  (869-028-00040-1)  .. 

60-139 (869-028-00041-0)  .. 

140-199 (869-028-00042-8)  .. 

200-1199  (869-028-00043-6)  .. 

I200-£nd (869-028-00044-4)  .. 


34.00 
30.00 
13.00 
23.00 
16.00 

15  Parts: 

0-299  (869-028-00045-2)  16  00 

300-799  (869-028-00046-1) 26.00 

800-End  (869-028-00047-9)  18.0) 

16  Parts: 

0-149  '. (869-028-0004a-7)  6,50 

150-999 (869-028-00049-5)  19.00 

1000-£nd (869-028-00050-9) 26.00 

17  Parts: 

1-199  (869-028-00052-5)  .. 

200-239 (869-028-00053-3)  .. 

240-End  (869-028-00054-1)  .. 


21.00 
25.00 
31.00 

18  Parts; 

1-149  (869-028-00055-0)  17.00 

150-279 (869-028-00056-8)  12.00 

280-399 (869-028-00057-6)  13.00 

400-End  (869-028-00058-4) 11.00 

19  Parts: 

1-140  (86^)28-00059-2) 26.00 

141-199 (869-028-00060-6) 23.00 

20O-End  (869-028-00061-4)  12.00 

20  Parts: 

1-399  (869-028-00062-2)  .. 

•400-499  (869-02&-00063-1)  .. 

500-End  (869-028-00064-9)  .. 

21  Parts: 

•  1-99  (869-028-00065-7)  .. 

•  100-169  (869-028-00066-5)  .. 

•  170-199  (869-028-00067-3)  .. 

•200-299  (869-028-0006*- 1)  .. 

•300-499  (869-028-00069-0)  .. 

•500-599  (869-028-00070-3)  .. 

•600-799  (869-028-00071-1)  .. 

•800-1299  (869-028-00072-0)  .. 

•  1300-End (869-028-00073-8)  .. 

22  Parts: 

1-299  (869-028-00074-6)  .. 

300-€nd  (869-028-00075-4)  .. 

23  (869-028-00076-2) 21.00 


20.00 
35.00 
32.00 

16.00 
22.00 
29.00 

7.00 
50,00 
28,00 

8.50 
30.00 
14.00 

36.00 
24.00 


30.00 
14.00 
13.00 
14.00 
13.00 
21.00 
14.00 


24  Parts: 

0-199  (869-028-00077-1)  .. 

200-219 (869-028-00078-9)  .. 

220^99 (869-028-00079-7)  .. 

500^i99 (869-028-00080-1)  .. 

700-899 (869-028-00081-9)  .. 

900-1699  (869-O28-00082-7)  . 

1700-End (869-028-00083-5)  ., 

25  (869-028-00084-3)  .. 

26  Parts: 

§§1.0-1-1.60  (869-028-00085-1)  .. 

§§  161-1.169 (869-028O0086-0) 34.00 

§§1  170-1.300  (869-028-00087-8) 24.00 

§§1.301-1.400 (869-028-00088-6) 17.00 

§§1401-1.440  (869-028-00089-4) 31.00 

§§1.441-1.500  (869-028-00090-8)  22.00 


21.00 


§§1.501-1.640  (869-028-00091-6) 

§§1,641-1.850 (869-028-00092-4) 

§§1.851-1.907  (869-028-00093-2) 

§§1.908-1  1000  (869-028-00094- 1) 

§§1  1001-1.1400  (869-028-00095-9) 

§§1  1401-£nd  (869-028-00096-7) 


21.00 
25.00 
26.00 
26.00 
26.00 
35.00 


Jan. 
Mar. 

Jon. 
Jan. 
Jan. 
Jan. 
Jan. 

Jan 
Jon. 
Jan 

Jan. 
Jan. 
Jan. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
A|3r. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr 
Apt 
Apt 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr. 
Apr. 

Apr. 

Moy 
May 
May 
May 
May 
May 
May 


32.00       May 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
AJsr 
Apr 
Apr 
AJm 
Apr 
Apr 


1996 
1996 

1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 

1996 


1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 


1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 


UMI 


vision  Date 

an 

1.  1996 

lar 

1.  1996 

an 

1.  1996 

an 

1.  1996 

an 

1    1996 

an 

1,  1996 

an 

1    1996 

an 

1    1996 

an 

1.  1996 

an 

1.  1996 

an 

1,  1996 

an 

1.  1996 

an 

1,  1996 

kpr 

1.  1996 

kpr 

1.  1996 

^' 

1,  1996 

kpr 

1,  1996 

kpr 

1,  1996 

kpt 

1.  1996 

^pr 

1,  1996 

kpr 

1,  1996 

^r 

1,  1996 

\pi 

1,  1996 

kpr 

1,  1996 

kpr 

1.  1996 

kpr 

1.  1996 

kpr 

1.  1996 

kpr 

1.  1996 

kpr 

1,  1996 

kpr 

1.  1996 

kpr 

1,  1996 

kpr 

1,  1996 

kpr 

1,  1996 

kpr 

1,  1996 

kpr 

1,  1996 

kpr 

1.  1996 

kpr 

1,  1996 

^f 

1,  1996 

lOV 

1.  1996 

Icy 

1,  1996 

lay 

1,  1996 

lay 

1.  1996 

lay 

1,  1996 

lay 

1,  1996 

lay 

1.  1996 

lay 

1,  1996 

kpr 

1,  1996 

kpr 

1.  1996 

kpr 

1,  1996 

kpr 

1,  1996 

kpr 

1,  1996 

kpr 

1.  1996 

kpr 

1,  1996 

kpr 

1,  1996 

kpr 

1,  1996 

kpr 

1,  1996 

kpr 

1,  1996 

kpr 

1,  1996 
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Vll 


Title  Stock  Numt>er 

2-29  (869-028-00097-5) 28.00 

30-39  (869-028-00098-3)  20.00 

40-49  (869-028-00099-1)  13.00 

50-299 (869-028-00100-9) 14.00 

300-499 (869-028-00101-7)  ...       25 00 

500-599 (869-028-00102-5) 600 

600-€nd  (869-028-00)03-3) 8,00 

27  Parts: 

1-199  (869-028-00104-1)  44  00 

200-£nd  (869-028-0)105-0) 13.00 

28  Parts:  

1-42  (869-028-00106-8)  .. 

43-end  (869-028-00107-6)  .. 


Price       Revision  Date 

Apr.  1.  1996 

Apr.  1.  1996 

Apr.  1,  1996 

Apr   1.  1996 

Apr.  1,  1996 

'Apr.  1,  1990 

Apr   1.  1996 


Apt   1.  1996 
Apr.  1.  1996 


35.00 
30.00 
29  Parts: 

0-99  (869-028-00108-4)  26.00 

100-499 (869-028-00109-2)  12.00 

48.00 
20  00 

43.00 

27.00 
19.00 
30  00 
38  00 

33.00 
26.00 
38  00 


500-899 (869-028-00110-6) 

900-1899  (869-028-00111-4) 

1900-1910  (§§1900  to 

1910.999)  (869-028-00112-2) 

1910  (§§1910  1000  to 

end)  (869-028-001 13-1) 

191 1-1925  (869-028-001 14-9) 

1926  (869-028-00115-7) 

1927-£nd (869-028-00116-5) 

30  Parts: 

1-199  (869-028-001 17-3) 

200-699 (869-028-001 18-1) 

700-£nd  (869-028-00119-0) 

31  Parts: 

0-199  (869-028-00120-3) 20  00 

200-£nd  (869-028-00121-1)  33,00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill  18  00 

1-190  (869-028-00122^)  4200 

191-399 (869-028-00123-8)  50,00 

400-629 (869-028-00124-6)  ...  34.00 

630-699 (869-028-00125-4)  14.00 

700-799  (869-028-00126-2)  28  00 

800-£nd  (869-028-00127-1) 28,00 

33  Parts: 

1-124  (869-028-00128-9) 

125-199 (869-028-00129-7) 

200-£nd  (869-028-00130-1) 


26.00 
35.00 
32,00 

27  00 
27  00 
46.00 


34  Parts: 

1-299  (869-028-00131-9) 

300-399 (869-028-00132-7) 

40(>-£nd  (869-028-00 !3>5)  . 

35  (869-028-00134-3)  . 

36  Parts 

1-199  (869-028-00135-1)  . 

200-£nd  (869-028-00136-0)  .. 

37  (869-028-00137-8)  .. 

38  Parts: 

0-17  (869-028-00138-6)  .. 

18-End  (869-028-00139-4)   . 

39  (869-028-00140-8)  ,. 

40  Parts: 

•1-51  (869-028-00141-6) 50.00 

•52 (869-028-00 142-4)  51,00 

•53-59  (869-028-00 143-2) 14.00 

60  (869-028-00144-1)   47.00 

•61-71    (869-028-00145-9) 47  00 

•72-80  (869-028-00146-7)  34.00 

•81-85  (869-028-00147-5) 31.00 

86  „ (869-028-00148-3)  46.00 

•87-135  (869-028-00149-1) 35.00 


20.00 
48,00 

24.00 


34.00 
38,00 

23,00 


July  1 

July  1. 

July  1 

July  1, 
July 
July 


1  1 


1996 
1996 

1996 
1996 
996 
1996 


July  1  1996 

July  1,  1996 

July  1  1996 

July  1  1996 

July  1  1996 

July  1  1996 
July  1  1996 
July  1    1996 

July  i  1996 
July  1,  1996 


'July  I 

2  July  1 

2  July  1 

July  1 

July  1 

July 

^July 


1984 
1984 
1984 
1996 
1,  1996 
1.  1996 
1,  1991 
July  1,  1996 
July  1,  1996 


July 
July 
July 


1996 
1996 
1996 


July  1,  1996 
July  1,  1996 
July  1    1996 

15.00         July  1    1996 


July  1    1996 
July  1    1996 

July  1    1996 


July  1 
July  1 

July  1    1996 


1996 
1996 


July  1, 

July  1, 

July  1. 

July  1. 

July  1 

July  1. 

July  1 


1996 
1996 
1996 
1996 
1996 
1996 
1996 


Title 


Stock  Numt>er 


•  136-149  (869-028-00150-5) 

•  150-189  (869-028-00151-3) 

•  190-259  (869-028-00152-1) 

•260-299  (869-028-00153-0) 

•300-399  (869-028-00 1S4-8) 

•400-424  (669-028-00155-6) 

•42^-699  (869-028-00156-4) 

•70O-789  (869-028-00157-2) 

•790-End (869-028-00158-7) 

41  Chapters: 

1,  1-1  to  1-iO  

1   1-1 1  to  Appendix,  2  (2  Reserved) 

3^   


10-17  

18  Vol,  I  Parts  1-5  Z'Z. 

18  Vol,  II  Parts  6-19 

18  VoUil,  Ports  20-52 

19-100  

1-100  (869-028-00159-9) 

101  (869-026-00160-2) 

102-200  (869-026-00161-1) 

201-£nd  (869-026-00162-9) 


42  Parts: 

'•1-399  C869-028-0C 163-7) 

•400-429  (869-026-00164-5) 

•430-End (869-026-001 65-1) 

43  Parts: 

•  1-999   (869-028-00166-1) 

•  1000-3999  (869-02MX)  167-7) 

4000-£nd (869-026-00168-5) 

(869-026-00169-3) 


July  1.  1996 
July  1    1996 


45  Parts: 

•  1-199 (869-026-00169-6) 

200^99     (869-028-00170-0) 

•500-1199  (869-028-00171-8) 

1200-£nd  (869-026-00173-1) 

46  Parts: 

•  1-40  (569-026-00 174-0) 

•41-69  (869-026-001 75-8> 

•70-89   (869-028-00175-1) 

•90-139  (869-026-00177-4) 

140-155  (869-02WX)  176-2) 

156-165  (669-026-00179-1) 

•  166-199  „ (869-026-00180-4) 

•200-499  (869-026-00 180-7) 

•500-End (869-026-00182-1)  , 

47  Parts: 

•0-19  (869-026-00183-9) 

•20-39  (869-026-00 1 84-7) 

40^9   (869-026-00 185-5) 

•70-79  (869-026-00186-3) 

80-£nd  (869-026-00 1 8  7-1) 

48  Chapters: 

1  (Ports  1-51)  (869-026-00188-0) 

•  1  (Parts  52-99)   (869-026-00189-8) 

•2  (Ports  201-251)  (869-026-00190-1) 

•2  (Parts  252-299)  (869-028-00 190-4) 

•3-6  (869-026-00192-8) 

•7-14  (869-026-00 19>6) 

15-28  (869-028-00193-9) 

•29-End  (669-026-00194-7) 

49  Parts: 

'1-99  (869-028-00195-5) 

100-177  (869-026-00197-9) 

•  176-199    (869-026-001 96--') 

200-399  (869-026-00199-5) 

400-999    (869-026-00200-2)    . 

1000-1 199  (669-026-0020 1-1) 


35.00 
33.00 

22.00 
53.00 
26.00 
33.00 
38.00 
33.00 
19.00 

13.00 
13.00 
1400 
6,00 
4,50 
13,00 
950 
13.00 
13,00 
13,00 
13,00 
12.00 
36.00 
17,00 
1700 

32,00 
34,00 
39  00 

30,00 
31,00 
1600 


26.00 

14.00 
30,00 
26  00 

21,00 
17,00 
11,00 
15,00 
12,00 
1700 
17,00 
2100 
1300 

25  00 

21,00 
14,00 
24,00 
30  00 

39,0C 

24  00 
170C 
1600 
23-00 
2600 
38,00 

25  00 

32,00 
34,00 
22,00 
30  00 
40,00 
1800 


Price       Revision  Date 


July 
July 
July 
July 
July 
July 
July 
July 
July 

'Juty 
;'  July 
'July 
3  July 
'July 
-'July 
2  July 
-July 
^July 
2  July 
^July 

July 

July 

July  ! 

July  1 


1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1984 
1984 
1964 
1964 
1984 
1984 
1984 
1964 
'984 
1984 
1984 
1996 
1996 
1996 
1996 


Oct  I  1996 
Oct  I  i996 
Oct  1  1995 

Oct  1  1996 
Oct,  1.  1995 
Oct  1,  1995 


24,00    Oct  1  1995 


Oct  1  19Q6 

'Oct  1,  1995 

Oct  1  1996 

Oct  1  1995 


Oct 
Oct 


1995 
1995 


Oct  1  1996 


Oct  1 
Oct  1 
Oct  1 


1995 
1995 
1995 


Oct  1  1995 
Oct  1  1996 
Oct  1  1995 


0:t  1 

OcT  1 

Oct  1 

Oct  I 

Oct  1 


1995 
1995 
1995 
1995 
1095 


Oct 

Oct 
Oct 
Oct   1 
Oct   1 
Oct   i 
Oct  1 


1  1 


1  t 


995 
995 
995 
1996 
1995 
1995 
1996 


Oct  1  1996 

Oct  1  1996 

Oct  1  1995 

Oct  1  1995 

Oct  1  1995 

Oct  1  1995 

Oct  1  1995 


Vlll 
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J  A 


19  97 


Title                                     Stock  Number 

Price 

Revision  Date 

•  1200-End   (8^'M)28-002C--3) 

IS.Or 

DC    ■     '9<i(: 

50  Parts: 

l-)99  (869-026-00203-:; 

200-599 ,;869-026-OC204-5) 

60G-fn<j   (869-02MX)20£^3) 

?2Jl 
27, X 

Oct    i    !99£ 
Oct.  !    1995 
Oc'   '    1995 

CFR  Index  ond  Findings 

Aids (d69-02M)00S'-7:. 

j5  OC 

.or    '    \90t 

Complete  1996  CFR  set :. 

oS  J  C'C 

1996 

Microfche  CFR  Edition 

Subscription  (mailed  as  .ssued)  

individual  copies                     

264.00 

1.00 

264.00 

244.00 

1996 
1996 

Complete  set  (one-fime  maiimg)    

Complete  set  (one-'ime  rrailmg;      

1995 
1994 

■  Because  fitle  3  -s  or  orr'ja'  cornpiia'or  "iis  voiio-rie  .lo-;  .n  -y--:.  -^^i  .oiume^ 
sNxjW  oe  'efaned  os  a  oerixyert  e'e-eoce  scxjice 

nhe  July   1     W8S  edition  o(  32  C-B  ?,!•;     -8-   .01  tot--,  3  note  orty  tot 
Parti   1-39  inclusive    fcx   tnt  'uii   'e<'   oi   '^e   Deienje   Acquisition  Regutations 
m  Potts  1-39  consul'  she  •'iiee  C?  .0'-.'-ie<,  ii^ec  x  ot  July  1,  'P6J    -.v^otrirq 

ttxjse  pats 

^the  Xily    !     -985  eo'ion   d;  J'    C^t    C 
(Of   Cfopieis   '   'o  4v    nctujive    '"y   "-e 
in  Ctiapteis    '    to   J?    consul'   '^e   eieve' 
!9W  contanioq  it>cse  cnac'eis 

'Nc  omeoornents  to  'tus  volume  *eie 
1  199C  to  Vta>  3!  '*96  'i^e  C-S  ,'Oiu^ 
letoinea 

*Mo  amendments  ic  t^io  .cn'^n-ie  Ae^e 
■    199i  'c  June  30    '906   'he  C=^?  vo-jm?  ^ 


"oc'eis   i-'OO  contains  a  '■lOte  oniv 

ui'   'ext  o(  wocuiement  teguiations 

C'f   .■y^'^e'   issued  os  of  July   1, 

D'O'^uKjoted  during  the  period  Apr. 
^e    ssueo  April   1.    1990    should  be 

C'c^uigc'ed  during  lr>e  -ie-'C^i  juiv 
i^ec  ju(y  I,  1991.  sNxiic;  :^   e'ai-e:: 


'  Nc  amendments  wete  ptomulgoted  during  the  penod  October   1    i995  10 
Septemoer  30,  i996  Ihe  CfR  volume  issued  Octotser  1.  1995  should  oe  retoined 
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Public  Papers 
of  the 

Presidents 
of  the 
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Annual  volumes  containing  the  public 
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conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

WilUam  J.  CUnton 

1993 

(Book  i) $.51.00 

1993 

(Book  II) $51.00 

1994 

(Book  I) $56.00 

1994 
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rs 


BS 

)ublic 
»apers 
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$60.00 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicat)ility  and  legal  effect,  nx)st  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  362  and  315 
RIN  3206-AH53 

Presidential  Management  Intern 
Program 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  for  the  Presidential 
Management  Intern  (PMI)  Program.  Part 
362  is  amended  to  clarify  nomination, 
selection,  and  employment  procedures, 
to  modify  the  career  development 
portion  of  the  Program,  and  to  make 
editorial  changes.  We  are  amending  part 
315  to  clarify  that  PMI's  do  not  serve 
probation  when  converted  to  career  or 
career-conditional  appointments. 
DATES:  Effective  date:  January  22,  1997. 
Written  comments  will  be  considered  if 
received  on  or  before  March  24,  1997. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Joseph  Stix,  Director, 
Philadelphia  Service  Center,  U.S.  Office 
of  Personnel  Management,  Federal 
Building,  Room  3400,  600  Arch  Street, 
Philadelphia,  PA  19106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  McMaster,  Jr.  215-597-7136 
or  Kathleen  Keeney,  215-597-1920, 
FAX  215-597-8136. 
SUPPLEMENTARY  INFORMATION:  To 
revitalize  the  PMI  Program,  the 
President's  Management  Council 
requested  that  OPM  and  the  Human 
Resources  Development  Council  (an 
interagency  group  of  training  officials) 
analyze  the  PMI  Program  and  meet  with 
agencies  that  use  the  Program.  Their 
recommendations  were  adopted  by  the 
President's  Management  Council.  The 
goals  are  to  encourage  maximum  use  of 


the  PMI  Program  as  authorized  in 
Executive  Order  12645  (July  12.  1988) 
and  to  assure  uniformity  in  Program 
operations.  The  recommendations  are 
incorporated  into  these  regulations. 

The  clarification  of  part  315  reflects 
longstanding  policy  that  PMI's  do  not 
serve  a  probationary  period  when  thev 
are  converted  to  career  or  career- 
conditional  because  the  2-year  intern 
program  serves  the  same  purpose  as  a 
probation. 

Originally,  interim  regulations  on  the 
PMI  Program  were  issued  in  March 
1995.  No  final  regulations  were  issued. 
Because  of  program  changes  needed  to 
implement  the  Presidents  Management 
Council  recommendations,  we  are  again 
issuing  interim  regulations  for 
comment. 

Under  section  553(b)(3)(B)  of  title  5  of 
the  United  States  Code,  the  Director 
finds  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  The  notice  is  being  waived 
because  the  current  PMI  applicants  have 
already  started  the  evaluation  process 
for  final  selection.  A  delay  would  result 
in  the  postponement  of  job  offers  and 
loss  to  the  Federal  Government  of  the 
most  highly  qualified  participants  in  the 
program. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Parts  315  and 
362 

Administrative  practice  and 
procedure.  Government  employees. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director 

Accordingly.  OPM  is  amending  part 
315  and  part  362  of  title  5.  Code  of 
Federal  Regulations,  as  follows: 

PART  315— CAREER  AND  CAREER- 
CONOmONAL  EMPLOYMENT 

1.  The  authority  citation  for  part  315 
continues  to  read  as  follows: 


Authority:  5  U  S  C  1302.  3301,  3302.  F  O 
105-7.  3  CFR.  19,S4-1958  Comp  .  page  218. 
unless  otherwise  noted 
Sees   315  601  and  315.609  also  issued  under 

22  L  S.C.  3651  and  3652. 
Sees.  315.602  and  315,604  also  issued  under 

5  use  1104 
Sec   315.603  also  issued  under  5  US  C.  8151 
Sec  315  605  also  issued  under  E.O  12034.  3 

CFR.  19-8  Comp.,  p.  111. 
Sec   315  606  also  issued  under  E.O.  11219,  3 

CFR,  1964-1965  Comp.,  p.  303 
Sec.  315  607  also  issued  under  22  U.S.C. 

2506 
Sec  315  608  also  issued  under  E  O  12721,  3 

CFR,  1990  Comp    p   293 
Sec.  315  610  also  issued  under  5  US  C. 

3304(d). 
Sec.  315.710  also  issued  under  EO  12596,  3 

CFR.  1987  Comp  ,  p.  229 
Subpart  I  also  issued  under  5  U  S  C.  3321. 

E  O  12107   3  CFR.  1978  Comp  .  p  264. 

2.  Section  315.708  is  revised  to  read 
as  follows: 

§  31 5.708    Conversion  based  on  service  as 
a  Presidential  Management  Intern. 

(a)  Agency  authority.  An  agency  mav 
convert  noncompetitively  to  career  or 
career-conditional  employment,  a 
Presidential  Management  Intern  who: 

(1)  Has  satisfactorily  completed  a  2- 
year  Presidential  Management 
internship,  under  §  213.3102(ii)  of  this 
chapter,  at  the  time  of  conversion; 

(2)  Is  recommended  for  conversion 
within  90  calendar  days  before 
completion  of  the  Internship;  and 

(3)  Meets  the  citizenship  requirement 

(b)  Tenure  on  conversion.  (1)  Except 
as  provided  in  paragraph  (b)(2)  of  this 
section,  a  person  appointed  under 
paragraph  (a)  of  this  section  becomes  a 
career-conditional  employee 

(2)  A  person  appointed  under 
paragraph  (a)  of  this  section  becomes  a 
career  employee  when  he  or  she  has 
completed  the  service  requirement  for 
career  tenure  or  is  excepted  from  it 
under  §  315, 201(c)  of  this  chapter. 

(c)  Acquisitic  :  of  competitive  status. 
A  person  converted  to  career  or  career 
conditional  emplovTnent  under  this 
section  does  not  serve  probation  and 
acquires  competitive  status  immediately 
upon  conversion. 

3  Part  362  is  revised  to  read  as 
follows: 
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PART  382— PRESIDENTIAL 
MANAGEMENT  INTERN  PROGRAM 

Subpart  A — Purpose  and  Definitions 


Sec. 
362  101 
362.102 


Purpose. 
Definitions. 


Subpart  B — Program  Administration 

362.201  Nomination  and  selection 

362.202  Appointment  and  extentions. 

362  203     Conversion  to  competitive  service. 

362.204  Resignation,  termination,  and 
reduction  in  force 

362.205  Movement  of  interns  between 
departments  or  agencies. 

362.206  Career  development. 
Authority:  EO  12364.  of  May  24,  1982,  3 

CFR.  1982  Comp.  p.  185 

Subpart  A — Purpose  and  Definitions 

§362.101     Purpose. 

The  Presidential  Management  Intern 
(PMI)  Program  is  designed  to  attract  to 
Federal  service  outstanding  men  and 
women  from  a  wide  variety  of  academic 
disciplines  who  have  a  clear  interest  in, 
and  commitment  to,  a  career  in  the 
analysis  and  management  of  public 
policies  and  programs. 

§362.102    Definitions. 

(a)  A  Presidential  Management  Intern 
is  appointed  in  the  excepted  service 
under  §  213.3102(ii)  of  this  chapter,  in 
an  executive  agency  or  department.  The 
individual  must  have  completed  a 
graduate  course  of  study  at  a  quahfying 
college  or  university,  received  the 
nomination  of  the  dean  or  academic 
program  director,  successfully 
completed  an  OPM-administered 
assessment  process,  and  been  selected 
and  appointed  by  an  agency  for  a  2-vear 
Presidential  Management  Internship. 

(b)  A  qualifying  college  or  university 
is  an  academic  institution  formally 
accredited  by  an  accrediting 
organization  recognized  by  the  Secretary 
of  the  U.S.  Department  of  Education  (34 
CFR  part  602). 

Subpart  B— Program  Administration 

§362^1    Nomination  and  selection, 

(a)  Eligibility.  Individuals  eligible  to 
be  nominated  for  the  Program  are 
graduate  students  from  a  variety  of 
academic  disciplines  completing  or 
expecting  to  complete,  during  the 
current  academic  vear,  an  advanced 
degree  from  a  qualifying  college  or 
university.  These  individuals  must 
demonstrate  an  exceptional  ability,  a 
clear  interest  in,  and  a  commitment  to 
a  career  in  the  analysis  and  management 


of  public  policies  and  programs. 
(d)  Nomination  procedure.  (1 
college  or  university  making 


The 


nominations  for  the  Program  shall 
establish  a  competitive  nomination 
process  to  ensure  that  all  eligible 
students  are  aware  of  the  PMI  Program 
and  how  to  apply  for  nomination.  The 
process  will  also  ensure  that  applicants 
receive  careful  and  thorough  review, 
and  that  all  receive  equal  opportunity 
for  nomination. 

(2)  Students  must  be  nominated  by 
the  dean,  chairperson,  or  academic 
program  director. 

(3)  Students  who  apply  to  be 
nominated  must  be  rated  qualified  or 
not  qualified  for  nomination. 
Nominations  are  made  by  school 
officials  through  completion  of  the  PMI 
application  form. 

(4)  Students  eligible  for  veterans' 
preference  who  apply  for  nomination 
and  are  found  qualified  must  be 
nominated.  Based  on  the  documentation 
provided  by  the  student,  the  college  or 
university  must  determine  preliminary- 
eligibility  for  veterans'  preference. 
Students  eligible  for  veterans' 
preference  who  believe  they  met  the 
college  or  university's  nomination 
qualification  requirements,  but  were  not 
nominated,  may  request  a  review  bv  the 
OPM  PMI  Program  office. 

(c)  Selection.  Selection  of  Program 
finalists  will  be  based  on  an  OPM 
evaluation  of  the  PMI  application  and  a 
structured  assessment  center  process. 
Veterans'  preference  will  be  adjudicated 
by  OPM 

§  362.202    Appointment  and  extensions. 

(a)  Appointing  Authority.  The 
appointment  authority  for  Presidential 
Management  Interns  is  5  CFR 
213.3102(ii).  Appointments  cannot 
exceed  2  years  unless  extended  for  up 
to  1  additional  year  by  the  agency  with 
the  approval  of'OPM  under  §  362.202(b). 

(b)  Completion  of  degree 
requirements.  Agencies  must  assure  that 
all  graduate  degree  requirements  have 
been  met  at  the  time  of  appointment. 
Interns  may  not  be  appointed  prior  to 
the  completion  of  all  graduate  degree 
requirements.  Exceptions  may  be  made 
on  an  individual  basis,  but  in  no  case 
will  an  intern  be  allowed  to  remain  in 
the  program  if  all  degree  requirements 
are  not  completed  by  August  31  of  the 
year  in  which  the  intern  was  selected  as 
a  finalist. 

(c)  Time  period.  Agencies  may 
appoint  individuals  with  formal 
notification  of  their  selection  as  PMI 
finalists  no  later  than  December  31  of 
the  year  in  which  they  were  selected  as 
finalists.  Exceptions  may  be  granted  on 
a  case-by-case  basis  upon  request  of  the 
agency  to  the  OPM  PMI  Program  office 
no  later  than  December  15  of  the  year 
in  which  the  interns  were  finalists. 


(d)  Grade  and  pay.  Initial 
appointments  must  be  made  at  the  grade 
9,  step  1  level  of  the  General  Schedule. 
If  an  intern  has  had  prior  higher  level 
Federal  Goverrunent  service,  the 
individual  may  be  placed  at  a  higher 
step  within  the  GS-9  rate  consistent 
with  the  maximum  payable  rate  rules 
under  5  CFR  531.203(c).  Promotion  to 
the  GS-11  level  may  occur  after 
satisfactory  completion  of  1  year  of 
continuous  service.  Under  5  CFR 
213.3102(ii),  intern  positions  are 
authorized  only  at  the  GS-9  and  GS-11 
levels.  Therefore,  the  agency  has  the 
option  of  promoting  an  intern  to  the 
GS-12  level  on  or  after  the  date  of 
conversion  to  the  competitive  service, 

(e)  Citizenship.  Interns  do  not  need  to 
be  United  States  citizens  during  their 
internship.  However,  if  a  noncitizen 
intern  is  hired,  the  agency  must  make 
sure  that; 

(1)  The  intern  is  lawfully  admitted  to 
the  United  States  as  a  permanent 
resident  or  otherwise  is  authorized  to  be 
employed  by  the  U.S.  Immigration  and 
Naturalization  Service; 

(2)  The  agency  is  authorized  to  pay 
the  noncitizen  under  the  annual 
appropriations  act  ban  or  any  agency- 
specific  enabling  appropriation  statute; 
and 

(3)  The  intern  acquires  United  States 
citizenship  prior  to  conversion  under  5 
CFR  315.708. 

(f)  Extensions.  Agencies  must  request, 
in  writing,  OPM  approval  to  extend  an 
internship  for  up  to  1  additional  year 
beyond  the  authorized  2  years  in  order 
to  provide  the  intern  with  additional 
training  and  developmental  activities. 
The  request  should  be  submitted  no 
later  than  60  days  prior  to  the  end  of  the 
initial  2-year  period. 


§362.203 

service. 


Conversion  to  competitive 


(a)  In  accordance  with  5  CFR  315.708. 
employees  who  are  United  States 
citizens  and  have  successfully 
completed  Presidential  Management 
Internships  may  be  converted 
noncompetitively  to  career  or  career- 
conditional  appointments  in  positions 
for  which  they  are  qualified. 

(b)  Conversions  will  be  effective  on 
the  date  the  2-year  service  requirement 
is  met,  imless  the  internship  is  extended 
by  the  agency,  with  approval  of  OPM, 
for  up  to  one  additional  year. 

(c)  Agencies  must  inform  the  OPM 
PMI  Program  office  when  an  individual 
will  not  be  converted. 

§  362.204    Resignation,  termination,  and 
reduction  in  force. 

(a)  Resignation.  An  employee  who 
resigns  during  the  internship  does  not 
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have  reinstatement  eligibility  for 
competitive  service  positions  and 
cannot  be  re-intemed  to  the  PMI 
Program. 

(b)  Termination.  The  appointment  of 
a  Presidential  Management  Intern 
expires  at  the  end  of  the  2-yeaT 
internship  period.  At  that  time,  the 
employing  agency  may,  with  no  break  in 
service,  convert  the  intern  to  a  career  or 
career-conditional  appointment  in 
accordance  with  5  CFR  315.708.  or 
extend  the  internship  in  accordance 
with  §  362.202(b).  If  neither  action  is 
taken,  the  PMI  appointment  terminates. 

(c)  Reduction  in  Force.  Presidential 
Management  Interns  are  in  the  excepted 
service  Tenure  Group  II  for  purposes  of 
§351.502  of  this  chapter. 

§  362.205    Movement  of  Interns  between 
departments  or  agencies. 

To  move  from  one  agency  to  another 
during  the  internship,  the  intern  must 
separate  from  the  current  agency  and  be 
reappointed  under  PMI  appointment  by 
the  new  employing  agency  without  a 
break  in  service.  The  intern  does  not 
begin  a  new  2-year  internship  period; 
the  time  previously  served  under  the 
PMI  Program  counts  toward  the 
completion  of  the  2-year  period.  The 
new  employing  agency  must  notify  the 
0PM  PMI  Program  office  of  the  action. 

§  362.206    Career  developmenL 

(a)  OPM  reEponsibilities.  OPM  will: 

(1)  Provide  orientation  and  graduation 
programs  for  each  intern  class;  and 

(2)  Serve  as  a  clearinghouse  of 
available  training  opportunities. 

(b)  Agency  responsibihties.  Each 
agency  will; 

(1)  Work  with  the  intern  to  develop  a 
written  outline  of  core  competencies 
and  technical  skills  (called  an 
individual  development  plan)  the  intern 
must  gain  before  conversion  to  a  target 
position; 

(2)  Provide  at  least  80  hours  of  formal 
training  a  year,  including  training  in 
core  competencies  targeted  to  a 
functional  area  into  which  the  intern 
will  most  likely  be  converted;  and 

(3)  Provide  at  least  one  rotational 
assigmnent  to  another  fimctional  area, 
made  at  the  discretion  of  the  agency. 

[FR  Doc.  97-1419  Filed  1-21-97:  8:45  am) 
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5  CFR  Part  532 

RIN  3206-AH59 

Prevailing  Rate  Systems;  Alx>lishment 
of  San  Joaquin,  CA,  Nonappropriated 
Fund  Wage  Area 

AGENCY:  Office  of  Personnel 

Management. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issui   g  a  final 
rule  to  abolish  the  San  Joaquin.  CA, 
nonappropriated  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area  and 
redefine  its  sole  county  (San  Joaquin 
County)  as  an  area  of  application  to  the 
Sacramento,  CA,  NAF  wage  area  for 
pay-setting  purposes. 
EFFECTIVE  DATE:  February  21.  1997. 
Employees  currently  paid  rates  from  the 
San  Joaquin.  CA,  NAF  wage  schedule 
wall  continue  to  be  paid  from  that 
schedule  imtil  their  conversion  to  the 
Sacramento,  CA,  NAF  wage  schedule  on 
April  18,  1997.  1  day  before  the  effective 
date  of  the  next  Sacramento,  CA,  wage 
schedule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Graham  Humes,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  On 
September  17,  1996,  OPM  pubUshed  an 
interim  rule  to  abolish  the  San  Joaquin, 
CA,  NAF  wage  area  and  redefine  its  sole 
remaining  coimty  (San  Joaquin  County) 
as  an  area  of  application  to  the 
Sacramento.  CA.  NAF  wage  area.  This 
change  was  necessary  because  the 
Stockton  Naval  Communication  Station, 
host. installation  for  the  wage  area, 
closed  on  September  30,  1996.  The 
remaining  installation  in  the  area,  the 
Defense  Distribution  Region  West,  has 
approximately  18  FWS  employees  and 
no  longer  meets  the  minimum  FWS 
employment  criterion  (26  employees) 
required  to  be  a  survey  area.  The  interim 
rule  provided  a  30-day  comment  period. 
OPM  received  no  comments  during  the 
comment  period.  Therefore,  the  interim 
rule  is  being  adopted  as  a  final  rule. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Report' ng  and 
recordkeeping  requirements.  Wages. 

Accordingly,  under  the  authority  of  5 
U.S.C.  5343.  the  interim  rule  amending 
5  CFR  part  532  pubhshed  on  September 


17,  1996  (61  FR  48817),  is  adopted  as 
final  without  any  changes. 

Office  of  Personnel  Management 

Lorraine  A.  Green, 

Deputy  Director. 

(FR  Doc  97-1417  Filed  1-21-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1439 
RIN056a-AF11 

Disaster  Reserve  Assistance  Program 

agency:  Commoditv  Credit  Corporation. 
USDA. 

ACTION:  Intenm  rule. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  is  announcing  the 
availability  of  assistance  under  tfre 
Disaster  Reserve  Assistance  Program  to 
relieve  the  distress  of  livestock 
producers  whose  production  of 
livestock  feed  has  been  adversely 
affected  by  nati-  al  disasters. 

DATES:  Interim  rule  effective  Januar\  10. 
1997.  Comments  on  this  rule  must  be 
received  on  or  before  February  21,  1997. 
Comments  on  the  information  collection 
must  be  received  on  or  before  March  24. 
1997. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Director,  Ei  .ergency  and 
Noninsured  Assistance  Program 
Division,  Farm  Service  Agency  (FSA). 
U.S.  Department  of  Agriculture.  STOP 
0527,  P.O.  Box  2415,  Washington,  DC. 
20013-2415 

FOR  FURTHER  INFORMATION  CONTACT: 

Leona  Dittus.  Director.  Emergency  and 
Noninsured  Assistance  Program 
Division.  Farm  Ser\'ice  Agency.  United 
States  Department  of  Agriculture.  STOP 
0526.  P.O.  Box  2415.  Washington,  DC 
20013-2415, 202- 
720-3168, 

SUPPLEMENTARY  INFORMATION: 

Executive  Orde    12866 

This  interim  rule  is  issued  in 
conformance  w'*h  Executive  Order 
12866  and  has  been  determined  to  be 
significant  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 

Regulatory  Flexibility  Act 

it  has  been  determined  that  the 
Regulator*-  Fle.xibiiity  Act  is  not 
applicable  to  this  rule  because  the  CCC 
is  not  required  b\  5  L'.S  C  553  or  any 
other  provision  t   law  to  publish  a 
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notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  bv  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessnent  nor  an 
environmental  impact  statement  is 
needed. 

Executive  Order  12778 

The  interim  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  interim  rule 
preempt  State  laws  to  the  extent  such 
laws  are  inconsistent  with  the 
provisions  of  this  rule.  The  provisions 
of  this  rule  are  retroactive  to  January  10, 
1997.  Before  any  judicial  action  may  be 
brought  c;onceming  the  provisions  of 
this  rule,  the  administrative  remedies 
must  be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  .Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24.  1983). 

Unfunded  Mandates 

The  provisions  of  the  Unfunded 
Mandates  Reform  Act  of  1995  are  not 
applicable  to  this  rule  because  the  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

Due  to  the  extreme  weather 
conditions  and  the  need  for  immediate 
action.  CCC  has  determined  that, 
pursuant  to  section  808  of  the  Small 
Business  Regulatory-  Enforcement 
Fairness  Act  of  1996.  it  is  impracticable. 
unnecessarv  and  contrary  to  the  public 
interest  to  require  this  rule  to  conform 
to  the  requirements  of  section  801  of 
that  Act.  Accordingly,  this  rule  is 
effective  January  10.  1997. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  CCC  will  submit 
an  emergency  information  collection 
request  (ICR)  to  0MB  for  the  approval 
of  the  Disaster  Reserve  Assistance 
Program  reports  as  necessarv  for  the 
proper  functioning  of  the  program. 

Title:  Emergencv  Livestock  Feed 
Assistance  and  Disaster  Reserve 
Assistance  Program. 


OMB  Control  Number:  0560-0029. 
Type  of  Request:  Reinstatement,  with 
change,  of  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  The  information  collected 
under  Office  of  Management  and  Budget 
(OMB)  Number  0560-0029.  as  identified 
above,  is  needed  to  enable  the  CCC  to 
effectively  administer  the  Disaster 
Reserve  Assistance  Program. 

The  CCC  requires  some  of  the 
information  it  collects  to  be  reported  in 
a  standard  manner.  Although  other 
institutions,  public  and  private. 
generally  require  and  collect 
information  similar  to  that  requested  by 
CCC,  there  is  a  wide  diversity  in 
reporting  practices. 

Respondents  generally  consist  of 
hvestock  owners  applying  for 
emergency  livestock  feed  assistance. 
Compliance  with  local,  State,  and 
Federal  laws  is  required,  and  eviden-te 
of  compliance  with  these  laws  may  be 
required. 

The  information  collection  required 
by  this  rule  will  be  used  by  the  CCC  to 
approve  or  determine  the  eligibility  and 
amount  of  assistance  in  accordance  with 
this  rule.  The  CCC  considers  the 
information  collected  to  be  essential  to 
prudent  eligibility  and  assistance 
determinations.  Failure  to  make  sound 
decisions  in  providing  emergency 
livestock  feed  assistance  would  result  in 
large  losses  to  both  the  livestock  owners 
and  the  Government,  and  weaken  the 
overall  agricultural  economy. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collections 
estimated  to  average  .21  hours  per 
response. 

Respondents:  Livestock  owners. 
Estimated  Number  of  Respondents: 
60,000. 

Estimated  Number  of  Responses  per 
Respondents:  6.35. 

Estimated  Total  Annual  Burden  on 
Respondents:  381.000  hours. 

Topics  for  comments  include: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  CCC.  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  oTthe 
CCC's  estimate  of  burden  including  the 
vahdity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  Desk  Officer  for 


Agriculture,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
D.C.  20503  and  to  Leona  Dittos. 
Director,  Emergency  and  Noninsured 
Assistance  Program  Division,  FSA, 
USDA,  STOP  0527.  P.O.  Box  2415. 
Washington,  D.C.  20013-2415.  (202) 
720-3168.  Copies  of  the  information 
collection  may  be  obtained  from  Leona 
Dittos  at  the  above  address. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these  interim 
regulations  between  30  and  60  davs 
after  publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  pubUc  to  comment  to 
the  Department  of  Agriculture  on  any 
substantive  DR.'KP  regulations  that  may 
be  the  subject  of  other  notices. 

All  responses  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Executive  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  vaiious 
levels  of  government. 

Federal  Assistance  Programs 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.452, 

Background 

Pursuant  to  the  authority  set  forth  in 
section  813(c)  of  the  Agricultural  Act  of 
1970,  as  amended,  it  has  been 
determined  that: 

1.  Severe  and  prolonged  natural 
disasters  adversely  affecting  livestock 
producers  across  the  country  warrant 
implementing  a  Disaster  Reserve 
Assistance  Program  to  alleviate  the 
distress  caused  by  natural  disaster 
conditions. 

2.  A  notice  published  on  Octoter  29, 
1996  (61  FR  55783)  explained  how 
provisions  of  7  CFR  part  1439  will  apply 
to  the  Disaster  Reserve  Assistance 
Program.  Contrary  to  the  October  29. 
1996.  notice,  sections  1439.401  through 
403  will  be  applicable  with  the 
following  revision. 

3.  This  rule  will  amend  part  1439  to 
provide  assistance  for  feed  losses  in 
crop  year  1996,  for  losses  occurring 


UMI 
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because  of  snow  and  freezing 
conditions.  For  Disaster  Reserve 
Assistance  Program  applications  made 
'  after  Janu'ary  10.  1997,  assistance  may 
be  made  available  wath  respect  to 
livestock  feed  losses  occurring  because 
of  snow  and  freezing  conditions.  Such 
assistance  shall  be  made  without  regard 
to  the  livestock  being  commingled, 
stranded,  or  the  identity  of  ownership  of 
the  livestock  and  may  be  either  donated 
CCC- inventory,  donated  hay,  or  a  direct 
payment.  Accordingly,  7  CFR 
1439.402(a)  is  amended  by  adding  the 
following:  "For  applications  made  in 
1997,  assistance  for  feed  loss  or 
inaccessibility  may  be  made  without 
respect  to  the  livestock  being 
commingled,  stranded,  and  unidentified 
as  to  the  livestock  owner.  Such  losses 
must  occur  during  the  1996  crop  year 
because  of  snow  or  freezing  conditions 
where  an  emergency  declaration  has 
been  made  by  the  President  and  while 
emergency  snow  conditions  exist  as 
determined  by  DAFP". 

4.  Based  on  the  determinations  made 
in  the  Federal  Register  notice  of 
October  29,  1996,  the  Disaster  Reserve 
Assistance  Program  is  authorized  for 
1996  crop  year  livestock  feed  losses  or 
inaccessibility  for  livestock  owners  who 
are  determined  eligible.  Program 
payments  will  be  contingent  on  the 
availability  of  CCC  funds. 

Accordingly.  7  CFR  part  1439  is 
amended  as  follows: 

PART  1439— EMERGENCY  LIVESTOCK 
ASSISTANCE 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  15  U.S.C.  714b  and  714c,  7 
U.S.C.  1427  and  1471j. 

2.  Section  1439.402(a)  is  revised  to 
read  as  follows: 


§  1439.402    Assistance. 

(a)  Assistance  is  for  eligible  livestock 
that  are  commingled,  stranded,  and 
unidentified  as  to  the  livestock  owner. 
For  applications  made  in  1997, 
assistance  for  feed  loss  or  inaccessibility 
may  be  made  without  respect  to  the 
livestock  being  commingled,  stranded, 
and  unidentified  as  to  the  hvestock 
owner.  Such  losses  must  occur  during 
the  1996  crop  year  because  of  snow  or 
freezing  conditions  where  a  emergency 
declaration  has  been  made  by  the 
President  and  while  emergency  snow 
conditions  exist  as  determined  by 
DAFP 


Signed  at  Washington,  DC,  on  January  16, 
1997. 

Grant  Bimtrock, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

IFR  Doc.  97-1523  Filed  1-16-97;  3:15  pm) 
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7  CFR  Part  1464 

RIN  0560-AD83 

Tobacco — Tobacco  Loan  Program, 
Importer  Assessments 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  On  April  20.  1995,  the 
Commodity  Credit  Corporation  (CCC) 
published  an  interim  rule  in  the  Federal 
Register  (60  FR  19665)  which,  in  accord 
with  contemporaneous  legislation, 
conditionally  provided  for  certain 
revisions  of  the  budget  deficit  marketing 
assessment  (BDMA)  for  imported 
tobacco  in  the  event  that  the  President 
should  issue  a  proclamation 
establishing  a  tariff-rate-quota  (TRQ)  for 
imported  tobacco.  This  final  rule  adopts 
the  interim  rule  with  modifications  to 
reflect  that  the  proclamation  has  now 
been  issued.  Also,  modifications  have 
been  made  to  other  sections  to  eliminate 
references  to  tobaccos  for  which  price 
support  is  not  available,  to  modify  the 
penalty  provisions  of  the  rules  to  reflect 
the  quota  proclamation  made  by  the 
President,  and  to  make  other  technical 
changes. 

EFFECTIVE  DATE:  January  22.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Anderson,  Tobacco  and 
Peanuts  Division,  Farm  Ser\'ice  Agencv 
(FSA).  United  States  Department  of 
Agriculture  (USDA),  STOP  0514,  P.  O. 
Box  2415,  Washington,  DC  20013-2415, 
telephone  202-690-2518. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the  CCC  is 
not  required  by  5  USC  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 


Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federa'  Domestic  Assistance, 
to  which  this  rule  applies  is: 
Commodity  Loans  and  Purchases — 
10.051. 

Environmental  Evaluation 

It  has  been  determined  bv  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015.  subpart  V 
published  at  48  F  .  2915  (June  24,  1983). 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  are  not 
retroactive  and  preempt  state  laws  to  the 
extent  that  such   aws  are  inconsistent 
with  the  provisions  of  this  final  rule. 
Before  any  legal  action  is  brought 
regarding  determinations  made  under 
provisions  of  7  CFR  part  1464,  the 
administrative  appeal  provisions  set 
forth  at  7  CFR  part  780  and  7  CFR  part 
711.  as  applicable    nust  be  exhausted. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  part  1464)  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (0MB)  and 
assigned  0MB  No.  056CMD148. 

Unfunded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  ;\ct  of  1995  (UMRA). 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA 

Background  and  Discussion 

Since  1990  there  has  been  a  budget 
deficit  marketing  assessment  (BDM.M 
collected  on  all  price  supported 
tobaccos.  As  reflected  in  an  interim  rule 
of  April  20,  1995,  60  FR  19665, 
Congress,  in  legislation  in  1993 
extended  the  BDMA  to  all  imports  of 
tobacco  However,  bv  legislation  in 
1994,  the  Congress  imposed  new  limits 
on  the  BDMA  and  on  the  amount  of  the 
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BDMA,  as  it  applied  to  imported 
tobacco,  to  take  effect  in  the  event  that 
the  President  should  issue  a  TRQ  quota 
for  tobacco.  The  interim  rule,  by 
amendment  to  7  CFR  part  1464, 
provided  for  these  conditional 
modifications  to  take  effect  on  the 
fulfillment  of  the  condition.  The 
proclamation  was  issued  on  September 
13,  1995. 

No  comments  were  received  in 
response  to  the  interim  rule  and  it  is 
adopted  in  this  notice  as  a  final  rule 
with  modifications  to  reflect  the 
issuance  of  the  proclamation.  In 
addition,  this  final  rule  makes  technical 
changes  to  other  sections  of  7  CFR  part 
1446.  Among  these,  the  rule  removes  a 
reference  to  tobacco  grown  in  Puerto 
Rico.  The  reference  is  not  needed  since 
that  tobacco  is  no  longer  price 
supported.  Also,  the  reference  repeats, 
essentially,  a  condition  which  applies 
elsewhere  under  the  rules  applicable  to 
all  tobacco.  In  addition,  this  final  rule: 
(1)  conforms  the  penalty  rate  provisions 
of  part  1464,  as  they  apply  to  failures  to 
remit  the  BDMA  on  imported  tobacco, 
to  the  1994  legislation  (by  tieing  the  rate 
to  that  which  would  apply  to  the 
corresponding  domestic  tobacco);  (2) 
provides  a  postmark  rule  for 
determining  the  remittance  date  of 
mailed  payments;  and  (3)  extends  from 
15  days  to  30  days  the  time  in  which  a 
request  for  reconsideration  can  be  made 
in  the  event  of  a  dispute.  The  latter 
amendment,  regarding  rehearing, 
conforms  the  rule  to  other  appeal 
regulations  for  commodity  matters.  As 
these  amendments  are  required  by  law 
and  are  matters  of  agency  procedure  or 
are  merely  technical  in  nature,  it  has 
been  determined  that  further  rule- 
making is  not  needed. 

List  of  Subiects  in  7  CFR  Part  1464 

Assessments,  Agriculture,  Loan 
program.  Price  support  program. 
Tobacco,  Warehouses. 

For  the  reasons  set  forth.  7  CFR  part 
1464  is  amended  as  follows: 

PART  1464— TOBACCO 

1.  The  authority  citation  for  part  1464 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1421.  1423,  1441,  1445. 
1445-1.  and  1445-2;  15  U.S.C  714b,  714c. 

S1464J    [Anwndad] 

2.  Section  1464.2(a)  is  amended  by 
removing  the  following  kinds  of  tobacco 
from  the  list  of  tobaccos  for  which  price 
support  is  available. 

"Maryland  tobacco,  type  32." 
"Qgar  filler  tobacco,  type  41." 
"Puerto  Rican  tobacco,  type  46." 
"Qgar  binder  tobacco,  types  51  and  52." 


3.  Section  1464.8  is  amended  by 
removing  paragraph  (h)  and 
redesignating  paragraph  (i)  as  paragraph 
(h). 

§1464.11    [Amended] 

4.  Section  1464.11  is  amended  by 
removing  "1995"  each  time  it  appears  in 
the  section  and  adding  "1998"  in  its 
place  and  by  removing  paragraph  (f). 

5  Section  1464.102  is  revised  to  read 
as  follows: 

§  1 464. 1 02    Budget  deficit  marketing 
assessment 

(a)  General.  Subject  to  the  limits  set 
out  below,  a  budget  deficit  marketing 
assessment  (BDMA)  shall  be  remitted  by 
all  importers  of  tobacco  for  tobacco 
entered  into  the  commerce  of  the  United 
States. 

(b)  Period  of  coverage.  Except  as 
provided  for  in  (h),  this  section  shall 
only  apply  to  tobacco  imported  after 
September  13,  1995,  and  through  the 
1998  calendar  year. 

(c)  Tobacco  covered.  Except  as 
provided  in  (g)  and  (h),  this  section 
shall  only  apply  to  unmani^factured 
tobacco  entered  for  consumption  into 
the  commerce  of  the  United  States  that 
is,  as  determined  by  the  Director,  the 
same  kind  or  a  like  kind  of  tobacco  for 
which  a  domestic  price  support  program 
is  in  effect;  provided  further  that,  except 
as  provided  in  (g)  and  (h),  this  section 
shall  not  apply  to  cigar  kinds  of  tobacco. 

(d)  Rate.  Except  as  provided  in  (h) 
and  subject  to  provisions  in  this  section 
dealing  with  mixed  lots,  the  BDMA  rate 
shall  be  the  rate  for  the  corresponding 
domestic  tobacco  for  the  marketing;  year 
for  the  domestic  tobacco  which  is  in 
progress  when  the  imported  tobacco 
becomes  subject  to  the  assessment.  The 
BDMA  rate  shall  be  applied  on  a  per 
kilogram  basis  to  all  quantities  of  such 
tobacco  imported  for  consimiption, 
except  for  de  minimis  special  entries 
approved  by  the  Director. 

(e)  Mixed  entries.  For  entries  of  mixed 
kinds  of  tobacco,  the  importer  shall 
certify  the  composition  of  the  mixed  lot 
and  remit  the  amount  of  assessment  due 
for  the  respective  quantity  of  each 
applicable  kind  of  tobacco  in  the 
mixture.  If  the  importer  is  unable  or 
unwilling  to  determine  and  certify  the 
composition  of  the  mixed  lot,  the  entire 
lot  shall  be  subject  to  the  BDMA  rate  for 
the  kind  of  tobacco  with  the  highest 
rate. 

(f)  Remittance  of  BDMA.  The  BDMA 
amount  due  shall  be  remitted  in 
accordance  with  §  1464.104  of  this  part. 
Failure  to  remit  or  timely  remit  BDMAs 
shall  subject  the  importer  to  a  marketing 
penalty  on  the  quantity  for  which  such 
failure  occurred.  The  penalfy  will  be 


assessed  in  accordance  with  §  1464.106 
of  this  part. 

(g)  Records  and  disputes.  It  shall  be 
the  responsibility  of  all  importers  of 
tobacco  to  establish  that  their  tobacco  is 
not  subject  to  any  BDMA  or  is  not 
subject  to  a  higher  BDMA  than  that 
claimed  to  be  due  by  such  importer.  All 
importers  of  tobacco  must,  accordingly, 
maintain  sufficient  records  to 
demonstrate  that  they  are  not  liable  for 
a  higher  BDMA  amount.  Disputes 
involving  the  application  of  the  BDMA 
shall  be  resolved  by  the  Director. 

(h)  Tobacco  entered  prior  to 
September  13,  1995.  Notwithstanding 
other  provisions  of  this  section,  all 
imported  tobacco  which  was  entered  for 
consumption  into  the  United  States 
from  January  1, 1994,  through 
September  13,  1995,  shall  be  subject  to 
a  BDMA  to  the  extent  provided  for 
under  those  rules  which  were  in  effect 
imder  this  part  during  that  period. 
BDMA's  payable  for  that  period  shall  be 
paid  by  the  importer  and  shall  be  at  the 
rate  specified  in  those  rules  and  subject 
to  the  terms  of  those  rules. 

6.  Section  1464.104  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1464.104    Remittance  of  Importer 
assessments. 

*        *        •        *        • 

(b)  When  to  remit.  Importer 
assessments  shall  be  remitted  within  10 
business  days  after  the  date  on  which 
the  imported  tobacco  is  entered.  For 
remittances  that  are  mailed,  the  date  of 
the  remittance  will  be  considered  the 
date  on  which  the  official  U.S.  Postal 
Service  postmark  was  affixed. 
***** 

7.  Section  1464.106  is  amended  by 
revising  subparagraph  (a)(1)  to  read  as 
follows: 

§1464.106    Marketing  penatUes. 

(a)*  *  • 

(1)  Budget  deficit  marketing 
assessment.  With  respect  to  the 
assessment  referred  to  in  §  1464.102,  if 
an  importer  fails  to  pay  or  to  timely 
remit  the  BDMA,  such  importer  shall  be 
subject  to  a  marketing  penalty  at  a  per 
kilogram  rate  equal  to  75  percent  of  the 
average  market  price  (calculated  to  the 
nearest  whole  cent)  for  the  respective 
like  kind  domestic  tobacco  being 
imported  for  the  domestic  marketing 
year  which  immediately  preceded  the 
domestic  marketing  year  in  which  the 
imported  tobacco  became  subject  to  the 
BDMA.  Such  marketing  penalty  rate 
shall  apply  to  the  quantity  of  tobacco  on 
which  the  failure  occurred.  Amounts 
due  for  the  penalty  shall  be  in  addition 
to  any  other  amount  as  may  be  due, 
including,  but  not  limited  to,  the 
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amount  due  for  the  BDMA  itself,  or  any 
applicable  late  fees,  charges,  or  interest. 

*        *        •        •        » 

8.  In  §  1464.108,  the  second  sentence 
is  amended  by  removing  "15"  and 
adding  "30"  in  its  place. 

Signed  at  Washington.  D.C.  on  ]anuary  9, 
1997. 

Grant  Buntrock, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  97-1463  Filed  1-21-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart19 
[Docket  No.  97-03] 
RIN  1557-AB57 

Rules  of  Practice  and  Procedure 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  its 
rules  of  practice  and  procedure  to  adjust 
the  maximum  amount,  as  set  by  statute, 
of  each  civil  money  penalty  (CMP) 
within  its  jurisdiction  to  account  for 
inflation.  This  action  is  required  under 
the  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Inflation 
Adjustment  Act),  as  amended  by  the 
Debt  Collection  Improvement  Act  of 
1996. 

EFFECTIVE  DATE:  January  22.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gutierrez,  Attorney,  or  Mark 
Tenhundfeld,  Assistant  Director. 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090.  or  Carolyn 
Amundson.  Senior  Attorney, 
Enforcement  and  Compliance  Division, 
(202)  874-4800;  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW.  Washington.  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The 
Inflation  Adjustment  Act  (28  U.S.C. 
2461  note)  requires  the  OCC.  as  well  as 
other  Federal  agencies  with  CMP 
authority,  to  publish  regulations  to 
adjust  each  CMP  provided  by  law 
within  its  jurisdiction  to  account  for 
inflation.  The  purpose  of  these 
adjustments  is  to  maintain  the  deterrent 
effect  of  CMPs  and  to  promote 
compliance  with  the  law.  The  Inflation 
Adjustment  Act  requires  the  initial 
adjustments  set  out  in  this  regulation, 
and  requires  subsequent  adjustments  at 
least  once  every  four  years  hereafter. 


The  Inflation  Adjustment  Act  requires 
that  the  adjustment  reflect  the 
percentage  increase  in  the  Consumer 
Price  Index  between  June  of  the 
calendar  year  preceding  the  adjustment 
and  June  of  the  calendar  year  in  which 
the  amount  was  last  set  or  adjusted.  The 
Inflation  Adjustment  Act  also  provides 
mles  for  rounding  off  increases,'  and 
provides  that  any  increase  in  a  CMP 
applies  only  to  violations  that  occur 
after  the  date  of  the  adjustment. 
Additionally,  section  (s)(2)  of  the  Debt 
Collection  Improvement  Act  limits  the 
initial  adjustment  of  a  CMP  pursuant  to 
the  Inflation  Adjustment  Act  to  10 
percent  of  the  amount  set  by  statute. ^ 

This  final  rule  adjusts  each  CMP 
amount  within  the  jurisdiction  of  the 
OCC  in  accordance  with  these  statutory' 
requirements.  It  does  so  by  adding  a 
new  subpart  O  to  part  19.  entitled  "Civil 
Money  PenaUy  Inflation  Adjustments." 
Section  19.240  of  new  subpart  O 
contains  a  table  that  identifies  the 
statutes  that  provide  the  OCC  with  CMP 
authority,  describes  the  different  tiers  of 
penalties  provided  in  each  statute  (as 
applicable),  and  sets  out  the  inflation- 
adjusted  maximum  penalty  that  the 
OCC  may  impose  pursuant  to  each 
statutory  provision.  Section  19.241 
states  that  the  adjustments  made  in 
§  19.240  apply  only  to  violations  that 
occur  after  January  22,  1997. 

The  OCC  intends  to  readjust  these 
amounts  in  the  year  2000  and  every  four 
years  thereafter,  assuming  no  further 
changes  to  the  mandate  imposed  by  the 
Inflation  Adjustment  Act. 

Public  Notice  and  Comment  and 
Delayed  Effective  Date  Not  Required 

The  OCC  has  determined  for  good 
cause  that  public  notice  and  comment  is 
unnecessary  and  impracticable  pursuant 
to  the  Administrative  Procedure  Act  (5 
U.S.C.  553(b)(B)).  The  Debt  Collection 
Improvement  Act  leaves  the  OCC  with 
no  discretion  in  calculating  the 
adjustment,  and  requires  the  OCC  to 
publish  regulations  within  180  days  of 
its  enactment.  For  these  same  reasons. 


'  The  statute's  rounding  rules  require  that  an 
increase  be  rounded  to  the  nearest  multiple  of:  SIO 
in  the  case  of  penalties  less  than  or  equal  to  SlOO; 
$100  in  the  case  of  penalties  greater  than  $100  but 
less  than  or  equal  to  $1000;  $1 .000  in  the  case  of 
penalties  greater  than  $1,000  but  less  than  or  equal 
to  $10,000;  $5,000  in  the  case  of  penalties  greater 
than  $10,000  but  less  than  or  equal  to  $100,000; 
$10,000  in  the  case  of  penalties  greater  than 
$100,000  but  less  than  or  equal  to  $200,000; 
$25,000  in  the  case  of  pienalties  greater  than 
$200,000. 

^  There  is  an  ambiguity  as  to  whether  to  apply  the 
rounding  rules  before  or  after  applying  the  10 
percent  limitation.  The  OCC,  in  order  to  remain 
consistent  with  the  other  Federal  banking  agencies, 
has  elected  lo  apply  the  rounding  rules  before  (and 
not  after)  applying  the  10  percent  limitation. 


the  OCC  for  good  cause  is  adopting  an 
immediate  effective  date  consistent  with 
the  Administrative  Procedure  Act  (see  5 
U.S.C.  553(d)). 

Regulatory  Flexibility  Act 

The  Regulatorv'  Flexibihty  Act  apphes 
only  to  rules  for  which  an  agenc\' 
publishes  a  general  notice  of  proposed 
rulemaking  pursuant  to  5  U.S.C.  553(b) 
(see  5  U.S.C.  601(2)).  Because  the  OCC 
has  determined  for  good  cause  that 
pubhc  notice  and  comment  on  this  final 
rule  is  unnecessary  and  impracticable 
pursuant  to  5  U.S.C.  553rb)(B).  the  OCC 
is  not  publishing  a  general  notice  of 
proposed  rulemaking.  Thus,  the 
Regulatory'  Flexibility  Act  does  not 
apply  to  this  final  rule. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  conciured  with  the  OCC's 
determination  that  this  final  rule  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  OCC  has  determined  that  this 
final  rule  will  not  result  in  expenditures 
by  state,  local,  and  tribal  governments, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Accordingly, 
a  budgetary  impact  statement  is  not 
required  under  section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

List  of  Subjects  in  12  CFR  Part  19 

Administrative  practice  and 
procedure.  Crime.  Investigations, 
National  banks,  Penalties,  Securities. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  chapter  1  of  title  12  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1^-flULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows; 

Authority:  5  U.S.C  504.  554-557:  12 
U.S.C.  93(b).  164,  505.  1817.  1818,  1820. 
18310,  1972.  3102,  3108(a).  3909  and  4717; 
15  U.S.C.  78  (h)  and  (i).  78o-^(c).  7fto-5. 
78q-l.  78u.  78u-2.  78u-3,  and  78w;  28 
use  2461  note:  31  U  S.C.  330  and  5321: 
and  42  U  S.C.  4012a. 

2.  A  new  subpart  O  is  added  to  read 
as  follows: 
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Subpart  O— Civil  IMoney  Penalty 
Inflation  Adiustments 

§  19^40    Inflation  ad)ustments. 

The  maximum  amount  of  each  civil 
money  penalty  within  the  OCC's 


jurisdiction  is  adjusted  in  accordance 
with  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990  (28 
U.S.C.  2461  note]  as  follows: 


U.S.  code  atation 


12  U.S.C.  93(b),  504,  1&l7(j)(16),  18l8{i)(2).  and  1972(2)(F) 

12  U.S.C.  164  and  3nO(c)  

12  U.S.C.  1832(c)  and  3909(d)(1) 

12  U.S.C.  1884  _ 

12  use.  31 10(a)  

15  U.S.C.  78u-2(b)  


42  U.S.C.  4012a(f)(5) 


Description 


Tier  1  

Tier  2  

Tier  3  

Tier  1  

Tier  2  

Tier  3  

Tier  1  (natural  person) 
Tier  1  (other  person)  . 
Tier  2  (natural  person) 
Tier  2  (other  person)  ., 
Tier  3  (natural  person) 
Tier  3  (other  person)  ., 

Per  violation  

Per  year  


Adjusted  maxi- 
mum penalty 


5,500 

27,500 

1.100,000 

2,000 

22,000 

1,100.000 

1.100 

110 

27,500 

5,500 

55.000 

55,000 

275,000 

110,000 

550,000 

350 

105.000 


§19.241     Appllcabiltty. 

The  adjustments  in  §  19.240  apply  to 
violations  that  occur  after  Januarv  22. 
1997. 

Dated:  ianuar>-  13,  1997 
Eugene  A.  Ludwig, 

Comptroller  of  the  Currencv. 

|FR  Doc.  97-1507  Filed  1-21-97,  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

Pocket  No.  96-CE-46-A0;  Arrwndment  39- 
9884;  AD  97-01-13] 

AInworttiiness  Directives;  Cessna 
Aircraft  Company  100,  200,  300,  and 
400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Cessna  Aircraft  Company 
(Cessna)  100,  200.  300.  and  400  series 
airplanes  This  action  requires  checking 
the  airplane  maintenance  records  for 
any  fuel,  oil.  or  hydraulic  hose,  Cessna 
part  number  (P/N)  S51-10,  replaced 
between  March  1995  and  February  3. 
1997  (the  effective  date  of  this  AD); 
immediately  checking  any  of  these 
hoses  for  a  diagonal  or  spiral  external 
reinforcement  wrap,  and  immediately 


replacing  any  of  these  hoses  that  have 
a  diagonal  or  spiral  external 
reinforcement  wrap  with  one  that  has  a 
criss-cross  external  reinforcement  wrap. 
This  action  was  prompted  by  reports  of 
operators  expenencing  a  loss  of  engine 
power  because  of  low  fuel  feed,  in 
addition  to  Cessna  discovering  that  the 
rubber  hose  installed  at  the  factory  on 
certain  Cessna  Models  208  and  208B 
airplanes  was  defective.  Thp  Cessna  P/ 
N  S51-10  rubber  hose  is  utilized  on 
fuel,  oil.  and  hydraulic  hoses  on  the 
affected  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  prevent  fuel, 
oil,  or  hydraulic  systems  failure  caused 
by  a  collapsed  hose. 
DATES:  Effective  Febmary  3,  1997, 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  3. 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  17,  1997, 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  ,'\ssistant  Chief  Counsel, 
Attention:  Rules  Docket  96-CE^6-AD. 
Room  1558,  601  F.  12th  Street,  Kansas 
(jty.  Missouri  64106, 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Cessna 
Aircraft  Company,  Product  Support, 
P,0.  Box  7706.  Wichita,  Kansas  67277. 
telephone  (316)  941-7550;  facsimile 
(316)  942-9006,  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 


Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  96- 
CE-46-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Pearson,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4134, 
facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

The  FAA  has  recently  received 
several  incident  reports  of  fuel  flow 
blockage  to  the  engines  of  certain 
Cessna  208  series  airplanes. 
Examination  of  the  Ciessna  part  number 
(P/N)  S51-10  rubber  hoses  installed  on 
these  airplanes  revealed  a  deterioration 
to  the  point  of  delamination  of  the  inner 
tube  from  the  external  wrap.  This  rubber 
hose  is  utilized  on  fuel,  oil,  and 
hydraulic  hoses  on  Cessna  100.  200, 
300,  and  400  series  airplanes.  This  kind 
of  deterioration  eventually  causes  the 
rubber  hose  to  collapse,  which  could 
result  in  failure  of  the  fuel,  oil,  or 
hydraulic  systems. 

Further  investigation  revealed  this 
particular  rubber  hose  was 
manufactured  by  Buckeye  Rubber 
Products  Company  in  January  1995.  and 
Cessna  purchased  300  feet  of  this  hose 
for  factory  installation  on  certain  Cessna 
Models  208  and  208B  airplanes  between 
March  1995  and  June  1995,  The 
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remaining  portion  of  hose  was 
distributed  in  March  1995  as 
replacement  hose.  With  this  in  mind, 
the  Cessna  P/N  S51-10  hose  could  be 
installed  by  field  approval  on  any 
Cessna  100,  200,  300,  and  400  series 
airplanes,  as  well  as  at  manufacture  on 
certain  Cessna  Models  208  and  208B 
airplanes. 

Relative  Service  Information 

Cessna  has  issued  the  service 
bulletins  presented  below,  which 
include  ACCOMPLISHMENT 
INSTRUCTIONS  for  (1)  Checking  for  the 
installation  of  fuel,  oil,  and  hydrauhc 
hoses,  Cessna  P/N  S51-10,  with  a 
diagonal  or  spiral  external 
reinforcement  wrap,  and  (2)  replacing 
any  of  these  hoses  that  have  a  diagonal 
or  spiral  external  reinforcement  wrap 
with  one  that  has  a  criss-cross  external 
reinforcement  wrap: 

—REIMS/CESSNA  Service  Bulletin  (SB) 
CAB96-21,  dated  October  18,  1996;  Model 
Affected:  F406 
— Cessna  Aircraft  Company  SB  CQB96-3, 
dated  October  18, 1996;  Model  Affected: 
425 
— Cessna  Aircraft  Company  SB  SEB96-15, 
dated  October  18,  1996;  Models  Affected: 
150,  150A,  150B, 150C, 150D,  150E, 150F, 
150G.  150H,  150J,  150K.  150L,  150M. 
A150K,  A150L,  A150M,  F150F,  F150G, 
F150H,  F150J,  F150K,  F150L,  F150M, 
FA150K,  FA150L,  FRA150L.  FRA150M. 
152,  A152,  F152,  FA152,  172.  172A.  172B. 
172C.  172D,  172E,  172F.  172G,  172H,  1721, 
172K.  172L,  172M,  172N,  172P.  172Q, 
FP172,  F172D,  F172E,  F172F.  F172G. 
F172H.  F172K.  F172L,  F172M,  F172N, 
F172F,  FR172E,  FR172F.  FR172G,  FR172H. 
FR172I.  FR172K.  175,  175A,  175B.  175C, 
P172D,  R172E(T41).  Rl72F(T41). 
R172G(T41),  R172H(T41).  R172I,  R172K, 
172RG,  177,  177A.  177B.  177RG,  F177RG. 
180,  180A,  180B.  180C.  180D.  180E,  180F. 
180G,  180H,  180),  180K,  182.182A.  182B, 
182C,  182D.  182E,  182F.  182G.  182H,  182J, 
182K.  182L,  182M,  182N.  182P.  182Q. 
182R,  F182P,  F182Q.  FR182,  R182.  T182, 

TR182,  185.  185A.  185B.  185C.  185D. 
185E.  A185E.  A185F.  188.  188A.  1888. 

A188.  A188A,  A188B,  T188C,  206,  U206. 

U206A,  U206B,  U206C,  U206D.  U206E. 

U206F,  U206G,  TU206A,  TU206B. 

TU206C,  TU206D.  TU206E,  TU206F. 

TU206G.  P206A,  P206B.  P206C.  P206D. 

P206E.  TP206.  TP206A.  TP206B.  TP206C. 

TP206D,  TP206E.  207,  207A,  T207,  T207A, 

210.  210-5  (205).  210-5A.  (205A).  210A. 

210B.  210C.  210D.  210E,  210F.  210G. 

210H.  210).  210K.  210L.  210M,  210N. 

210R.  P210N.  P210R.  and  T210F. 
— Cessna  Aircraft  Company  SB  CAB96-15. 

Revision  1.  October  18,  1996:  Models 

Affected:  208  and  208B. 
—Cessna  Aircraft  Company  SB  MEB96-10, 

dated  October  18,  1996;  Models  Affected: 

T303,  310P,  310Q,  310R.  T310P,  310Q, 

310R.  335,  336,  337,  337A.  337B,  337C. 

337D,  337E.  337F.  337G.  337H.  F337E. 

F337F.  F337G,  F337H,  FT337E,  FT337F, 


FT337GP,  FT337HP,  FTB337  T337B, 
T337C,  T337D,  T337E,  T337F.  T337G. 
T337H,  T337H-SP.  M337B.  P337H,  340. 
340A,  401.  401A,  401B,  402,  402A,  402B, 
402C,  404,  411,  411A.  414.  414A,  421, 
421A,  421B,  and42lC. 

The  FAA's  Determination 

After  examining  the  circimistances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  fuel,  oil,  or  hydraulic  systems 
failure  caused  by  a  collapsed  hose. 

Explanation  of  the  Provisions  of  This 
AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Cessna  TOO,  200,  300. 
and  400  series  airplanes  of  the  same 
type  design,  the  FAA  is  issuing  an  AD. 
This  AD  requires  checking  the  airplane 
maintenance  records  for  anv  fuel.  oil.  or 
hydraulic  hose.  Cessna  part  number  (P/ 
N)  S51-10,  replaced  between  March 
1995  and  February  3,  1997  (the  effective 
date  of  this  AD);  immediately  checking 
any  of  these  hoses  for  a  diagonal  or 
spiral  external  reinforcement  wrap;  and 
immediately  replacing  any  of  these 
hoses  that  have  a  diagonal  or  spiral 
external  reinforcement  vkrap  with  one 
that  has  a  criss-cross  external 
reinforcement  wrap.  Accomplishment  of 
the  hose  check  and  replacement  is 
required  in  accordance  wiih  the  service 
bulletins  referenced  previously. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  davs. 

Compliance  Time  of  This  AD 

The  comphance  time  of  this  AD  is 
presented  in  calendar  time  and  hours 
time-in-service  (TIS).  Delamination  of 
the  rubber  hose  inner  tubing  and 
separation  of  the  iruier  tube  from  the 
external  wrap  is  caused  by  an  error  in 
manufacturing.  This  condition  can 
develop  regardless  of  whether  the 
airplane  is  in  flight.  The  breakdown  of 
the  hose  may  not  be  noticed  initially, 
but  as  the  hose  continues  to  erode, 
collapse  is  inevitable,  which  could 
result  in  fuel,  oil.  or  hydraulic  systems 
failure.  For  these  reasons,  the  fAa  is 
requiring  a  compliance  time  of  specific 
hours  TIS  and  calendar  time  (the 
prevalent  one  being  that  which  occurs 
first). 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  inur, .  .iate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  numtier  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif)'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  F.AA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-46-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  .\ssessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediatelv  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulator\  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulator)-  Policies  and  Procedures 
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(44  FR  11034.  Februan,'  26.  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Fohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed.  ma\  be 
obtained  from  the  Rules  Docket 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  hicorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  .Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows 

Authority:  49  f  S  C   \(X>[^.  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-01-13  Cessna  Aircraft  Company: 

Amendment  39-9884;  Docket  .\'o.  96- 
CE^6-AD 

Applicability:  All  serial  numbers  of  Models 
150.  150A.  150B.  150C,  150D,  150E.  150F. 
150G,  150H.  150).  l.SOK,  1501..  150.V1.  A150K, 
A150L.  A150M.  F150F.  F150G.  F150H. 
FlSOJ,  F150K.  F150L,  F150M.  FA150K, 
FA150L.  FRA150L.  FR,M50M.  152.  A152. 
F152,  FA152.  172.  172A,  172B.  172C,  172D, 
172E.  172F.  172G.  172H.  1721,  172K,  172L, 
172M.  172N.  172P   l-'ZQ,  172RC,  FP172. 
F172D,  F172E,  F172F,  F172G.  F172H.  F172K. 
F172L.  F172M,  F172N.  F172P.  FR172E. 
FR172F.  FR172G,  FR172H.  FR172I.  FR172K, 
P172D.  R172E(T41).  R172F(T411. 
R172G(T41),  R172H(T41).  R172I,  R172K.  175. 
175A, 175B,  175C,  177,  177A.  1778.  177RG. 
F177RG, 180,  180A, 180B,  180C. 180D.  180E. 
180F,  180G,  180H,  1801.  180K.  182,  182A 
182B, 182C.  182D, 182E. 182F.  182G,  182H. 
182).  182K,  182L,  182M,  182N,  182P.  182Q, 
182R,  F182P,  F182Q,  FR182,  T182,  R182, 
TR182,  185,  185A,  185B,  18.5C,  185D,  185E, 


A185E,  A185F,  188.  188A,  188B,  A188. 
A188A.  A188B.  T188C,  206,  P206A,  P206B, 
P206C.  P206D,  P206E,  TU206A,  TU206B, 
TTI206C,  TU206D,  TU206E,  TU206F, 
TI;206G.  TP206.  TP206A,  TP206B,  TP206C, 
TP206D,  TP206K,  i;2()6,  U206A.  U206B, 
U206C,  U206D,  i;206E,  U206F,  U206G,  207, 
207A,  T207,  T207A,  208.  208B,  210,  210A, 
210B,  210C.  210D, 210E, 210F, 210G, 210H, 
210J,  210K,  210L,  210M,  210N,  210R,  T210F, 
P210N,  P210R,  210-5  (205),  210-5A  (205A), 
T303.  310P,  310Q,  310R,  T310P,  310Q,  310R, 
335.  336,  337.  337A,  337B,  337C,  337D.  337E, 
337F,  337G,  337H,  F337E,  F337F,  F337G, 
F337H.  FT337E,  FT337F,  FT337GP  FT337HP, 
FTB337,  T337B,  T337C,  T337D,  T337E, 
T337F.  T337G,  T337H,  T337H-SP,  .M337B, 
P337H.  340,  340A,  401.  401A.  401B,  402, 
402A.  402B.  402C,  404.  F406.  411.  411A,  414, 
414A,  421.  421A,  42lB,  421C,  and  425 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner  operator  mast  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  tt. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  fuel,  oil,  or  hydraulic  systems 
failure  caused  by  a  collapsed  hose. 
accomplish  the  following 

(a)  Within  the  next  60  hours  time-in- 
service  or  within  the  next  60  calendar  days, 
whichever  occurs  first,  check  the  airplane 
maintenance  records  for  anv  hiel,  oil,  or 
hydraulic  hose,  Cessna  part  number  (P/N) 
S51-10,  replaced  between  March  1995  and 
Februarv  3.  1997  fthe  effective  date  of  this 
AD), 

(b)  Prior  to  further  flight  after  the  check 
required  by  paragraph  (a)  of  this  .AD, 
physically  check  any  fuel,  oil,  or  hydraulic 
hose.  Cessna  P/N  S51-10.  that  has  been 
replaced  between  March  1995  and  February 
3.  1997  (the  effective  date  of  this  .\D)  for  a 
diagonal  or  spiral  external  reinforcement 
wrap  in  accordance  with  the 
ACCOMPLISH.MENT  INSTRUCTIONS  of  the 
applicable  service  bulletin  presented  below: 


(1)  REIMS/CESSNA  Service  Bulletin  (SB) 
CAB96-21,  dated  October  18. 1996:  Model 
.Affected:  F406 

(2)  Cessna  Aircraft  Company  SB  CQB96-3, 
dated  October  18. 1996;  Model  Affected:  425 

(3)  Cessna  Aircraft  Company  SB  SEB96-15. 
dated  October  18,  1996:  Models  Affected: 
150,  150A.  150B, 150C, 150D, 150E,  150F, 
150G,  150K,  150),  150K.  150L,  150M.  A150K, 
A150L,  A150M,  F150F,  F150G,  F150H, 
F150).  F150K,  F150L.  F150M.  FA150K, 
FA150L,  FRA150L.  FRA150M,  152,  A152, 
F152,  FA152,  172,  172A.  172B.  172C,  172D, 
172E,  172F,  172G,  172H.  1721.  172K.  172L, 
172M,  172.N,  172P,  172Q,  FP172.  F172D, 
F172E,  F172F.  F172G,  F172H.  F172K,  F172L. 
F172M,  F172N,  F172P,  FR172E.  FR172F, 
FR172G,  FR172H.  FR172J,  FR172K.  175, 
175A,  175B,  175C,  P172D,  R172E(T41), 
R172F(T41),  R172G(T41),  Rl72H(T41), 
R172),  R172K,  172RG.  177,  177A,  177B, 
177RG,  F177RG,  180,  180A,  180B,  180C, 
180D,  180E,  180F,  180G.  180H.  180).  180K, 
182,  182A,  182B,  182C,  182D.  182E,  182F. 
182G,  182H,  182),  182K.  182L.  182M.  182N, 
182P.  182Q,  182R,  F182P,  F182Q.  FR182, 
R182.  T182.  TR182.  185,  185A,  185B,  185C, 
185D,  185E,  A185E,  A185F.  188.  188A,  188B, 
A188,  A188A,  A188B,  T188C.  206.  U206, 
U206A.  U206B,  U206C,  U206D,  U206E, 
U206F.  U206G.  TU206A.  TU206B,  TU206C, 
TU206D,  TU206E,  TU206F,  TU206G.  P206A, 
P206B.  P206C.  P206D.  P206E,  TP206. 
TP206A,  TP206B.  TP206C,  TP206D,  TP206E, 
207.  207A.  T207.  T207A,  210.  210-5  (205). 
210-5A,  (205A).  210A,  210B,  210C.  210D. 
210E.  210F.  210G,  210H,  210).  210K.  210L, 
210M.  210N.  210R,  P210N,  P210R.  and 
T210F, 

(4)  Cessna  Aircraft  Company  SB  CAB96- 
15.  Revision  1,  October  18.  1996;  Models 
Affected:  208  and  208B, 

(5)  Cessna  Aircraft  Company  SB  MEB96- 
10.  dated  October  18. 1996:  Models  Affected: 
T303,  310P,  310Q,  310R.  T310P,  310Q,  310R. 
335,  336,  337.  337A,  337B,  337C,  337D,  337E. 
337F,  337G,  337H.  F337E,  F337F,  F337G, 
F337H.  FT337E,  FT337F,  FT337GP, 
FT337HP.  FTB337  T337B.  T337C.  T337D, 
T337E.  T337F.  T337G.  T337H,  T337H-SP, 
M337B.  P337H,  340.  340A,  401.  401A.  401B, 
402,  402A.  402B,  402C,  404,  411,  411A,  414, 
414A,  421.  421A,  421B.  and  42lC. 

Note  2:  Figure  1  of  this  AD  is  included  to 
show  the  diagonal  or  spiral  external 
reinforcement  wrap  on  the  hose  that  is 
referenced  in  the  check  required  by 
paragraph  fb)  of  this  AD. 
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Figure   1 


REINFORCEMENT 
WRAPPED  IN  ONLY  ONE 
(DIAGONAL)  DIRECTION 
(REFERENCE) 


OLD  STYLE  S5 1-10  HOSE 
WITH  REINFORCEMENT 
WRAPPED  IN  ONLY  ONE 
(DIAGONAL)  DIRECTION  THE 
LENGTH  OF  THE  HOSE 
(REMOVE  AND  REPLACE  WITH 
REPLACEMENT  STYLE  HOSE) 


CRISSCROSS 
OR  BRAIDED 
REINFORCEMENT 
(REFERENCE) 


REPLACEMENT  SP<LE  S51-10 
HOSE  WITH  A  CRISS-CROSS 
OR  BRAIDED  REINFORCEMENT 
PATTERN 
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(c)  Prior  to  further  flight  after  the  check 
required  by  paragraph  (b)  of  this  AD,  replace 
any  Cessna  P/N  S51-10  that  has  a  diagonal 
or  spiral  pattern  external  reinforcement  wrap 
with  a  Cessna  P/N  S51-10  hose  that  has  a 
criss-cross  pattern  external  wrap. 
Accomplish  this  replacement  \n  accordance 
with  the  ACCOMPLISHMENT 
INSTRUCTIONS  of  the  applicable  service 
bulletin  in  paragraph  (b)  of  this  .^D. 

Note  3:  Cessna  Model  208  airplanes  (serial 
number  20800241  through  208002581  and 
Model  208B  (serial  number  208B0416 
through  208B0560]  had  Cessna  P'N  S51-10 
hoses  with  a  diagonal  or  spiral  external 
reintorcement  wrap  installed  at  manufacture. 
All  other  airplanes  mav  have  had  the  hose 
installed  by  field  approval.  Cessna 
determined  that  these  hoses  were  available 
for  distribution  between  March  28.  1995  and 
lune  28.  1996. 

(d)  -As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  fuel.  oil.  or  hydraulic 
hose  having  Cessna  P/N  551-10  with  a 
diagonal  or  spiral  external  reinforcement 
wrap. 

(e)  The  checks  required  bv  paragraphs  (a) 
and  (b)  of  this  AD  may  be  performed  by  the 
owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorised  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.71,  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43  U  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(gj  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safetv  may  be 
approved  by  the  Manager.  Wichita  .-"iircraft 
Certification  Office.  1801  .^lrpo^  Road. 
Room  100.  Mid-Continent  .•\irpon.  Wichita, 
Kansas  67209  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  mav  add 
comments  and  then  send  it  to  the  .Manager. 
Wichita  Aircraft  Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office 

(h)  The  hose  check  and  replacement 
required  by  this  AD  shall  be  done  in 
accordance  with  the  following  applicable 
service  bulletins: 

—REIMS/CESSNA  Service  Bulletin  (SB) 
C:AB96-21.  dated  October  18,  1996,  .Model 
Affected;  F406 

—Cessna  .Aircraft  Company  SB  CQB96-3. 
dated  October  18.  1996;  Model  Affected: 
425 

—Cessna  Aircraft  Company  SB  SEB96-15, 
dated  October  18,  1996;  Models  .Affected, 
150,  150A   150B,  15(X:,  150D.  150E,  150F, 
150G,  150H.  150)   150K   150L.  150M. 
A150K.  A150L,  A150M,  F150F,  FlSOG, 
F150H.  F150I  Fl50k.  K'.SOL.  FI50.M, 
FA150K.  FA150L,  FR.Mb0L,  FR.M50.M, 
152,  A152.  F152,  FA152,  172,  172A,  172B. 


172C,  172D,  172E,  172F,  172G,  172H,  1721, 
172K,  172L.  172M,  172N.  172P.  172Q, 
FP172,  F172D.  F172E.  F172F.  F172G. 
F172H,  F172K.  F172L.  F172M.  F172N, 
F172P.  FR172E.  FR172F,  FR172G,  FR172H, 
FR172J,  FR172K,  175.  175A,  175B.  175C. 
P172D,  R172E(T41).  Rl72F(T41), 
R172G(T41).  R172H(T41),  R172I.  R172K. 
172RG,  177, 177A,  177B,  177RG.  F177RG. 
180.  180A. 180B, 180C. 180D. 180E,  180F, 
180G.  180H.  180J.  180K.  182.  182A.  182B. 
182C,  182D.  182E.  182F.  182G.  182H.  1821, 
182K,  182L.  182M,  182N,  182P,  ia2Q. 
182R,  F182P,  F182Q.  FR182.  R182,  T182, 
TR182,  185.  185A.  185B.  185C.  185D, 
185E,  A185E,  A185F,  188.  188A.  188B. 
A188.  A188A,  A188B,  T188C.  206,  U206. 
U206A,  U206B,  U206C,  U206D,  U206E. 
U206F.  U206G.  TU206A.  TU206B, 
TU206C.  TU206D,  TU206E,  TU206F. 
TU206G.  P206A.  P206B.  P206C.  P206D, 
P206E.  TP206.  TP206A.  TP206B,  TP206C. 
TP206D,  TP206E,  207.  207A,  T207.  T207A. 
210.  210-5  (205).  210-5A,  (205A),  210A, 
210B,  210C.  210D.  210E.  210F,  210G. 
210H,  2101.  210K,  210L,  210M.  210N, 
210R,  P210N,  P210R,  and  T210F 
—Cessna  Aircraft  Company  SB  CAB96-1 5. 
Revision  1,  October  18,  1996;  Models 
Affected:  208  and  208B. 
— Cessna  Aircraft  Company  SB  MEB96-10, 
dated  October  18.  1996;  Models  Affected: 
T303,  310P,  310Q.  310R.  T310P.  310Q, 
310R.  335.  336.  337.  337A,  337B.  337C, 
337D.  337E,  337F.  337G.  337H,  F337E, 
F337F.  F337G.  F337H.  FT337E.  FT337F, 
FT337GP,  FT337HP,  FTB337,  T337B, 
T337C.  T337D.  T337E.  T337F.  T337G. 
T337H,  T337H-SP,  M337B,  P337H.  340. 
340A.  401.  401A.  401B.  402,  402A,  402B. 
402C,  404,  411,  411A,  414.  414A,  421, 
421A,  4218.  and  421C. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Cessna  Aircraft  Company,  Product 
Support.  P.O.  Box  7706.  Wichita.  Kansas 
67277.  Copies  may  be  inspected  at  the  FAA. 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  suite  700,  Washington.  DC. 

(i)  This  amendment  (39-9884)  becomes 
effective  on  February  3,  1997. 

Issued  in  Kansas  City.  Missouri,  on  January 
7,  1997. 

Henry  A.  Armstrong, 

Acting  ^4a^age^,  Small  Airplane  Directorate, 

Aircraft  Certification  Servjce. 

|FR  Doc.  97-815  Filed  1-21-97;  8:45  am] 
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[Docket  No.  95-WM-227-AD;  Amendment 
39-9888;  AD  97-02-04] 

RIN2120-AA64 

Ainworthiness  Directives;  Airbus  Model 
A300,  A300-600,  A310,  and  A320 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300,  A300-600,  A310,  and  A320  series 
airplanes,  that  currently  requires  an 
inspection  of  the  landing  gear  brakes  for 
wear,  and  replacement  if  the  specified 
wear  limits  are  not  met.  That  AD  also 
requires  incorporation  of  the  specified 
wear  limits  into  the  FAA-approved 
maintenance  inspection  program.  This 
amendment  requires  that  certain  wear 
limits  that  are  dependent  on  brake  stack 
weight  be  used  in  conjunction  with 
specified  brake  stack  weights,  and  that 
maximum  allowable  brake  wear  limits 
for  additional  brake  units  be 
incorporated  into  the  FAA-approved 
maintenance  program.  This  amendment 
is  prompted  by  a  report  that  some 
brakes  that  are  subject  to  the 
requirements  of  the  existing  AD  have 
not  been  removed  from  service  and  by 
the  determination  of  the  maximum 
allowable  brake  wear  limits  for 
additional  brake  unit  part  numbers.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  loss  of  brake 
effectiveness  during  a  high  energy 
rejected  takeoff 

EFFECTIVE  DATE:  February  26,  1997. 
ADDRESSES:  The  service  information  that 
pertains  to  this  rulemaking  action  may 
be  obtained  from  Messier  Services, 
45635  Willow  Fond  Plaza,  Sterling, 
Virginia  20164;  Allied  Signal 
Aerospace,  Technical  Publications, 
Dept.  65-70,  P.O.  Box  52170,  Phoenix. 
Arizona  85072-2170;  or  BFGoodrich 
Company,  Aircraft  Evacuation  Systems. 
Department  7916,  Phoenix,  Arizona 
85040.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Jacobsen,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
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Washington  98055-4056;  telephone 
(206) 227-2011; fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-26-05, 
amendment  39-9101  (59  PR  65927. 
December  22,  1994).  which  is  applicable 
to  certain  Airbus  Model  A300,  A300- 
600,  A310.  and  A320  series  airplanes, 
was  published  in  the  Federal  Register 
on  June  13.  1996  (61  FR  29996).  The 
action  proposed  to  continue  to  require 
inspection  of  certain  landing  gear  brakes 
for  wear,  replacement  of  the  brakes  if 
certain  wear  limits  are  not  met,  and 
incorporation  of  the  specified  wear 
limits  into  the  FAA-approved 
maintenance  inspection  program. 
Additionally,  the  action  proposed  to: 

1.  Revise  certain  brake  part  numbers 
and  maximum  brake  wear  information 
specified  in  the  existing  AD: 

2.  Require  that  certain  wear  limits  that 
are  dependent  on  brake  stack  weight  be 
used  m  conjunction  with  appropriate 
brake  stack  weights  specified  in  various 
service  documents;  and 

3.  Require  that  maximum  allowable 
brake  wear  limits  for  additional  brake 
units  be  incorporated  into  the  FAA- 
approved  maintenance  program. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Several  commenters  support  the 
proposed  rule. 

Request  for  Clarification  of  Information 
in  TABLE  3 

One  commenter  states  that  certain 
information  in  TABLE  3  of  the  proposal 
needs  clarification  to  add  the  following 
information: 

1.  Messier-Bugatti  C20060-100  series 
brakes  can  also  be  installed  on  Airbus 
Model  A300B4-200  series  airplanes; 
however.  TABLE  3  indicates  only  the 
Model  A300-600  as  having  these  brakes 
installed. 

2.  Messier  Bugatti  C20175100  series 
brakes  should  be  included  as  brakes  that 
can  be  installed  on  Model  A30O-600 
series  airplanes. 

3.  Messier-Bugatti  C20210500  series 
brakes  should  be  included  as  brakes  that 
can  be  installed  on  Model  A300  B4- 
600R  series  airplanes. 

The  commenter  points  out  that  these 
brake  models  (and  their  applicable 
brake  wear  Hmits)  are  included  in  the 
referenced  manufacturer's  Component 
Maintenance  Manual  (CMM),  but 
TABLE  3  did  not  make  it  clear  which 


airplane  models  are  equipped  with 
them 

The  FAA  concurs  with  the 
commenters  observations  and  has  made 
the  appropriate  revisions  to  both  TABLE 
3  and  TABLE  4  accordingly, 

Request  to  Increase  Wear  Pin  Length 
for  Modified  Brakes 

One  commenter  requests  that  the 
proposal  be  revised  to  increase  the 
allowable  wear  pin  length  for  Messier 
Bugatti  C20210200  series  brakes  from 
1.97  inches  to  2.559  inches  by 
installation  of  a  shim  at  the  thrust  plate. 
The  commenter  states  that  this 
provision  is  contained  in  Messier 
Service  Bulletin  470-32-675.  Revision 
1.  dated  September  26.  1994  (which  is 
cited  in  TABLE  4  under  the  brake  wear 
limit  references  for  Model  A300  B4- 
600R  series  airplanes). 

The  FAA  does  not  concur.  The  FAA 
contacted  the  manufacturer,  who 
clarified  this  provision:  When  the  shim 
is  added,  the  total  wear  of  the  heat  pack 
is  increased.  However,  the  wear  pin 
limit  of  1.97  inches  does  not  change.  In 
light  of  this,  the  F,\A  finds  that  the  wear 
limit  of  1.97  inches,  as  indicated  in  the 
notice,  is  correct. 

Request  for  Addition  of  Wear  Limits  for 
Brakes  with  Carbon  /D3/  Heat  Packs 

One  commenter  requests  that  the 
proposal  be  revised  to  specify  what  the 
wear  limits  are  for  brakes  equipped  .with 
the  latest  version  of  Messier  carbon  /D3/ 
heat  packs. 

The  FAA  does  not  concur  that  a 
revision  is  necessarv'.  The  manufacturer 
has  advised  the  FAA  that,  contrary  to 
w^hat  was  previously  assumed,  some 
/D3/  heat  packs  are  still  in  ser\ice. 
However,  the  manufacturer  confirmed 
that  the  allowable  wear  limits  specified 
in  the  notice  are  independent  of 
whether  or  not  a  /D3/  heat  pack  is  used. 
The  wear  limits,  as  stated  in  the  notice, 
are  correct. 

Request  to  Clarify  Requirement  to 
Incorporate  TABLE  3  Information 

One  commenter  expresses  confusion 
concerning  the  requirements  of 
proposed  paragraph  (b)(1).  which 
appears  to  indicate  that  the  entiretv  of 
TABLE  3  must  be  incorporated  into  the 
FAA-approved  maintenance  program, 
regardless  of  the  type  of  airplane  an 
operator  may  operate  or  the  type  of 
brakes  used.  The  commenter  requests 
that  this  be  clarified. 

The  FAA  concurs  that  clarification 
may  be  necessarv'.  In  presenting  the 
information  in  the  form  of  a  table,  the 
FAA  assumed  that  operators  would 
incorporate  into  their  programs  only  the 
specific  information  pertaining  to  the 


airplanes  that  they  actually  operate, 
rather  than  all  of  the  information 
contained  in  T.\BLE  3.  The  table  format 
was  selected  as  a  more  convenient 
method  of  displaying  this  information. 
rather  than  designating  individual 
paragraphs  applicable  to  each 
individual  airplane  model  and/or  brake 
models.  Regardless  of  the  format  in 
which  this  information  is  introduced. 
operators  are  required  to  comply  only 
with  those  items  that  directly  affect  the 
equipment  that  they  operate  The  F.^.^ 
has  revised  the  wording  of  paragraph 
(b)(  1 )  of  the  final  rule  to  make  this  more 
precise 

Request  to  Clarify  Provisions  Regarding 
Brake  Stack  Weights 

One  commenter  requests  that 
proposed  paragraph  fb)(3)  be  clarified 
with  regard  to  its  specific  requirements. 
That  paragraph  states  first  that  the  brake 
wear  is  to  be  measured  in  accordance 
with  certain  documents:  it  then  states 
that  listed  brake  wear  limits  that  are 
identified  in  referenced  ser\  ice 
documents  as  being  dependent  on  brake 
stack  weights  "shall  be  used  in 
conjunction  with  the  brake  stack 
weights  specified  in  that  service 
information."  The  commenter  considers 
this  to  be  "impossible  to  understand." 

The  FAA  concurs  that  clarification 
may  be  appropnate.  The  purpose  of 
paragraph  (b)(3)  is  to  direct  operators  to 
service  information  that  provides 
specific  procedures  for  measuring  the 
brake  wear  of  each  type  of  brake 
addressed  in  this  AD.  As  indicated  in 
that  paragraph,  these  procedural 
instructions  are  contained  in  the 
following  sources: 

1  Chapter  32-^2-27  of  the  Airplane 
Maintenance  Manual: 

2  Chapter  32-32-(  )  of  the  brake 
manufacturers  Component  .Maintenance 
Manual;  and/or 

3.  Service  bulletins  listed  in  T.ABLE  4 
of  this  .AD. 

The  second  sentence  of  paragraph 
(b)(3)  addresses  particular  brakes  that, 
because  of  their  lower  (brake  stack) 
weight,  have  proven  to  be  unable  to 
withstand  maximum  rejected  takeoff 
(RTO)  energy  when  they  are  fully  worn 
to  the  limit  that  is  specified  in  the 
previously  issued  AD.  If  any  of  the 
service  bulletins  listed  in  T.^BLE  4 
indicates  that  the  brake  wear  limit  for  a 
specific  brake  is  dependent  on  the  brake 
stack  weight  of  that  brake,  then  the 
operator  must  veriiv  that  the  brake  wear 
limit  specified  in  TABLE  3  is  being  used 
with  the  correct  brake  stack  weight  The 
FAA  points  to  an  incident  that  occurred 
previously  in  which  the  brake  wear 
limit  specified  in  the  previously  issued 
AD  was  used  with  an  incorrect  brake 
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stack  weight.  This  situation  presented 
an  unsafe  condition  because  the  brake 
wear  limit  being  used  was  beyond  what 
the  particular  brake  actually  should 
have  been  limited  to  in  order  to 
maintain  braking  effectiveness  during  a 
high  energy  RTO.  The  wording  of 
paragraph  (b)(3)  is  an  attempt  to  prevent 
that  error  from  occurring  again. 

The  FAA  has  revised  the  wording  of 
paragraph  (b)(3)  in  this  final  rule  to 
clarify  the  intent  of  that  paragraph. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  165  Model 
A300,  A300-€00,  A310.  and  A320  series 
airplanes  of  U.S.  registr\'  that  will  be 
affected  by  this  proposed  AD. 

Incorporation  of  the  revision  of  the 
FAA-approved  maintenance  inspection 
program,  which  is  currently  required  bv 
.\D  94-26-05,  takes  approximately  20 
work  hours  per  operator  (for  4  U.S. 
operators)  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  to  accomplish  this  currently 
required  action  is  estimated  to  be 
$4,800,  or  $1,200  per  operator 

The  inspection  currently  required  by 
AD  94-26-05  takes  approximatelv  15 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  The  cost  of  required  parts  to 
accomplish  the  change  in  wear  limits 
for  these  airplanes  (that  is,  the  cost 
resulting  from  the  requirement  to 
change  the  brakes  before  they  are  worn 
to  their  previously  approved  limits  for 
a  one-time  change)  will  be 
approximately  $2,236  per  airplane.  The 
FAA  estimates  that  46  of  the  165 
affected  airplanes  of  U.S.  registry  will  be 
required  to  accomplish  the  inspection. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  to  accomplish  the 
currently  required  inspection  is 
estimated  to  be  $144,256,  or  $3,136  per 
airplane. 


The  new  actions  that  are  required  in 
this  AD  action  will  affect  1  U.S.  operator 
of  8  airplanes.  The  FAA  estimates  that 
the  new  actions  will  take  approximately 
15  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $2,236  per  airplane. 
Based  on  these  figures,  the  cost  impact 
on  the  affected  U.S.  operator  of  the 
requirements  of  this  AD  is  estimated  to 
be  S3. 136  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  wall 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February'  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Aut.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 

Table  l 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAFTT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9101  (59  FR 
65927,  December  22,  1994),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9888,  to  read  as 
follows: 

97-02-04    Airbus  Industrie:  Amendment 
39-9888.  Docket  95-NM-227-AD. 
Supersedes  AD  94-26-05,  Amendment 
39-9101. 

Applicability:  Model  A300,  A300-600, 
A310,  and  A320  series  airplanes  equipped 
with  Messier-Bugatti,  BFGoodrich,  Allied 
Signal  (ALS)  Aerospace  Company  (Bendix), 
or  Aircraft  Braking  Systems  (ABS)  brakes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
s{>ecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  brake  effectiveness 
during  a  high  energy  rejected  takeoff  (RTO). 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  94-26- 
05 

(a)  Within  180  days  after  Januar>'  23,  1995 
(the  effective  date  of  AD  94-26-05, 
amendment  39-9101),  accomplish 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Inspect  main  landing  gear  brakes  having 
the  brake  part  numbers  listed  in  TABLE  1, 
below,  for  wear.  Any  brake  worn  more  than 
the  maximum  wear  limit  specified  in  TABLE 
1.  below,  must  be  replaced,  prior  to  further 
flight,  with  a  brake  within  that  limit. 


[AirtJus  Industhe  Model  A300.  A300-600,  A310,  and  A320  Series  Airplanes  Equipped  with  Messier-Bugatti,  BFGoodrich,  Allied  Signal  (ALS) 

Aerospace  Company  (Bendix).  or  Aircraft  Braking  Systems  (ABS)  Brdies] 


Airplane  model/senes 

Brake  manufacturer 

Brake  part  No. 

Maximum  txake  wear 
limit  (inch/mm) 

A300  B2-100  

Messier-Bugatti 

286349-115 

0.98"(25.0  mm). 
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Table  1— Continued 

[Airtxjs  Industrie  Model  A300,  A30O-600,  A310,  and  A320  Series  Airplanes  Equipped  with  Messier-Bugatti,  BFGoodrich,  Allied  Signal  (ALS) 

Aerospace  Company  (Bendix),  or  Aircraft  Braking  Systems  (ABS)  Brakes] 


A300B2-100  ... 
A300  B2-100  ... 
A300  B2-100  ... 
A300  82-100  ... 
A300B4-100  ... 
A300  B4-100  ... 
A300  B4-100  ... 
A300B4-100  ... 
A300  84-100  ... 
A300  84-200  ... 

A300-600  

A300-600  

A30(>-600  

A300  84-600R 
A300B4-600R 

A310-200  

A310-200  

A310-200  

A310-300  

A310-300  

A310-300  

A320  

A320  

A320  

A320  


Airplane  nxxJel/series 


Brake  manufacturer 


Brake  part  Nto. 


Messier-Bugatti 

BFGoodrich 

BFGoodnch 

Messier-Bugatti 

Messier-Bugatti 

ALS  (Bendix) 

ALS  (Bendix) 

BFGoodnch 

BFGoodrich 

Messier-Bugatti 

Messier-Bugatti 

ALS  (Bendix) 

ALS  (Bendix) 

Messier-Bugatti 

Messier-Bugatti 

Messier-Bugatti 

ALS  (Bendix) 

ALS  (Bendix) 

Messier-Bugatti 

Messter-Bugatti 

ABS 

Messter-Bugatti 

Messier-Bugatti 

BFGoodrich 

BFGoodrich 


286349-115 

2-1449 

2-1449 

A21329-41-7 

A21329^1-17 

2606802-3/^/-5 

2606802-3/-4/-5 

2-1449 

2-1449 

C20060-100 

C20060-100 

2607932-1 

2607932-1 

G202 10000 

C202 10200 

C20089000 

2606822-1 

2606822-1 

C20 194000 

C20 194200 

5010995 

C20225000 

C20225200 

2-1526-2 

2-1526-3/^ 


Maximum  brake  wear 
limit  (irx:h/mm) 


0.98"(25.0  mm) 
1.4'(35.6  mm) 
1.1- (27.9  mm)  S.C 
1.1  "(28.0  mm). 
1.1  "(28.0  mm). 
0.9'  (22.9  mm). 
1 .48"(37.6  mm)  S.C.' 
i.4"(35.6  mm). 
1.1  ■(27.9  mm)  SC* 
1.1  "(28.0  mm). 
11  "(28.0  mm). 
0.9"(22.9  mm). 
1.48"(37.6  mm)  S  C. 
1.97"(50.0  mm) 
1. 97'  (50.0  mm) 
1.1  "(28.0  mm) 
126"(32.0  mm) 
1.5"(38.2  mm)  S  C." 
i.97"(50.0  mm) 
1.97"(50.0  mm) 
1  97 "(50.0  mm). 
l.97"(50.0  mm). 
1.97 "(50.0  mm). 
1.97"(50.0  mm) 
2.68"(68.0  mm) 


"S.C  represents  "Service  Configured" 
nent  Maintenance  Manual  (CMM). 


txakes,  which  are  martced  according  to  the  instructions  provided  m  the  brake  manufacturer's  Corrpo- 


Note  2:  Measuring  instructions  that  must  be  revised  to  accommodate  the  new  bralce  wear  limits  specified  in  TABLE  1  abo%e 
can  be  found  in  Chapter  32-^2-27  of  the  Airplane  Maintenance  Manual  (AMM).  in  Chapter  32-32-(  I  or  .32-44-(  )  of  the  brake 
manufacturer's  CMM,  or  in  certain  service  bulletins  (SB),  as  listed  in  TABLE  2.  below. 

Table  2 


Brake  manufacturer 


Part  No. 


Document/Chapter 


Date/Revision  (or  later  revisKyns) 


For  Model  A300  82-100  Senes  Air- 
planes: 

Messier-Bugatti  

Messier-Bugatti  

BF  Goodrich  


For  Model  A300  84-100  Series  Air- 
plaries: 
ALS  (Bendix)  

BF  Goodrich  


286349-115  

286349-116  

2-1449  and  S.C." 


1  CMM  32^2-27  

CMM  32-42-27  

!  CMM  32^4-37  

SB  567,  (2-1449-32^) 


2606802-3  

2606802-4,  2606802-5,  and  S.C. 
2-1449  and  S.C*  


Apnl  1991. 
Apnl  1991. 
January  '993 
January  30,  i993. 


For  Model  A300  84-200  and  A300- 
600  Series  Airplanes:  I 

ALS  (Bendix)  2607932-1  and  S.C." 


For  Model  A300  84-600R  Senes  Air- 
planes: 

Messier-Bugatti  

For    Model    A31 0-200    Senes    Air- 
planes: 
ALS  (Bendix)  

For    Model    A3 10-300    Series    Air- 
planes: 
Messier-Bugatti  


C202 10000  and  C202 10200 


2606822-1  and  S.C 


C20225000  and  C20225200 


CMM  32^2-02  September  1993 

SB  2606802- 32-003  ....  March  3^.  1993 

CMM  32-44-37  January  1993 

SB  567  (2-1449-32-4)  January  30,  1993 


CMM  32-42-27  September  1993 

SB  2607932-32-002  March  31.1993.  and  Revision '  Oclo- 

I      ber  1,  1993. 


AirtXiS  SB  470-32-675       Apnl  6.  i990 


CMM  32-^2-03  September  1993. 

SB  2606822-32-002  March  31,  i993 


AlrtXJS  SB  470-32-675      ,  Apnl  6.  1990 


*S.C.  represents  "Service  Configured"  brakes,  which  are  marked  accordir>g  to  the  instructions  provided  in  the  brake  manufacturers  CMM 

(2)  Incorporate  into  the  FAA-approved  maintenance  ins{)ection  program  the  maximum  brake  wear  limits  specified   in  paragraph 
(a)(1)  of  this  AD. 
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ISS 


Nole  3:  Once  an  operator  has  complied  with  the  requirements  of  paragraphs  (a)(1)  and  (a)(2)  of  this  AD.  those  paragraphs  do 
not  require  that  operators  subsequently  record  accomplishment  of  those  requirements  each  time  a  brake  is  inspected  or  overhauled 
in  accordance  with  that  operator's  FAA-approved  maintenance  inspection  program. 

New  Requirements  of  This  AD 

(b)  Within  90  days  after  the  effective  date  of  this  AD.  revise  the  F.'KA-approved  maintenance  program  to  include  the  requirements 
of  paragraphs  (b)(1).  (b)(2).  (b)(3).  and  (b)(4)  of  this  AD.  Accomplishment  of  these  requirements  terminates  the  requirements  of  paragraph 
(a)  of  this  AD. 

(1)  Incorporate  into  the  FAA-approved  maintenance  program  the  maximum  brake  wear  limits  specified  in  paragraph  TABLE  3 
of  this  AD  for  the  applicable  airplane  model. 

(21  Comply  witfi  those  measurements  thereafter 

(3)  Measure  the  brake  wear  in  accordance  with  Chapter  32-42-27  of  the  AMM:  or  Chapter  32-32-(  )  of  the  brake  manufacturer's 
CMM;  or  the  service  bulletins  (SB)  listed  in  TABLE  4,  below  ,\'ote  that  the  brake  wear  limits  specified  in  TABLE  3  may  be  dependent 
on  brake  stack  weight.  In  those  cases,  refer  to  the  service  information  specified  in  TABLE  4  to  verify  that  the  correct  brake  stack 
weight  is  being  used. 

14)  If  any  Drake  has  measured  wear  beyond  the  maximum  wear  limits  specified  in  TABLE  3  of  this  AD,  prior  to  further  flight, 
replace  it  with  a  brake  that  is  within  the  wear  limits  spHJcified  in  TABLE  3. 

Table  3 

[Airbus  Industne  Model  A30G,  A300-600.  A310,  arx)  A320  Series  Airplanes  Equipped  with  Messier-Bugatti,  BFGoodrich,  Allied  Signal  (ALS) 

Aerospace  Company  (Bendix).  or  Aircraft  Braking  Systems  (ABS)  Brakes] 


Airplane  model'Series 


Brake  manufacturer 


A300B2-100 Messier-Bugatti 

A300  B2-100 Messier-Bugatti 

A300  B2-100 i  BFGoodrich 

A300  B2-100  S.C*  BFGoodrich 

A300  B4-100 Messier-Bugatti 


A300B4-100 

A30C  B4-100/-200 
A300  B4-100/-200 


Messier-Bugatti 
ALS  (Bendix) 
ALS  (Bendix) 


A300-B4-10G  BFGoodnch 

A300-B4-100  '  BFGoodrich 

A300-e4-200 Messier-Bugatti 

A300-600  Messier-Bugatti 

ALS  (Bendix) 


A300-600 
A300-600 
A300-600  ALS  (Bend 

A300B4-600R  Messier-Bugatti 

A300  B4-600R  : Messier-Bugatti 

A300B4-600R  Messier-Bugatti 

A310-200  Messier-Bugatti 

A31 0-200  ALS  (Bendix) 

A310-20C  j  ALS  (Bendix) 

A310-300  !  Messier-Bugatti 

A310-300 Messier-Bugatti 

A3 10-300 

A320  

A320  j  Messier-Bugatti 

A320  „ BFGoodrich 

A320  _ „ BFGoodrich 

A320  I  BFGoodrich 

A320  :  BFGoodrich 

A320  BFGoodnch 

A320  !  ABS 


ABS 
Messier-Bugatti 


Brake  part  No. 


286349-115 

286349-116 

2-1449 

2-1449 

A21329-41-7 

A21329-41-17 

2606802-3/-4/-5 

2606802-3/-4/-5 

2-1449 

2-1449 

C20060-1 00  Series 

020060-100  Series 

C20175100 

2607932-1 

2607932-1 

C20210000  Series 

C202 10200  Series 

C202 10500  Series 

C20089000  Series 

2606822-1 

2606822-1 

C201 94000  Series 

C20 194200  Series 

5010995 

C202250GO  Series 

020225200  Series 

2-1526 

2-1526-2 

2-1526-5 

2-1526-3/-4 

2-1572 

5011075 


Maximum  brake  wear 

limit 

(inch/mm) 


0.98"  (25.0  mm). 
0.98"  (25.0  mm). 
1.4"  (35.6  mm). 
1.1"  (27.9  mm). 
1.1"  (28.0  mm). 
1.1"  (28.0  mm). 
0.9"  (22.9  mm). 
1.48"  (37.6  mm) 

S.O.- 
1.4"  (35.6  mm). 
1.1"  (27.9  mm)  S.O.* 
1.1"  (28.0  mm). 
1.1"  (28.0  mm). 
1.1"  (50.0  mm). 
0.9"  (22.9  mm). 
1.48"  (37.6  mm) 

S.O.- 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
1 .97"  (50<0  mm). 
1.1"  (28.0  mm). 
1 .26"  (32.0  mm). 
1.5"  (38.2  mm)  S.O.* 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
2.22"  (56.39  mm). 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
1.97"  (50.0  mm). 
2.68"  (68.0  mm). 
2.68"  (68.0  mm). 
2.14"  (54.36  mm). 


*  S.O.  represents  'Service  Configured"  brakes,  which  are  marked  according  to  the  instructions  provided  in  the  brake  manufacturer's  CMM 

Table  4 

[Service  information  sources  containing  measuring  instructions  that  must  tie  revised  to  accommodate  the  new  brake  wear  limits  specified  in 

TABLE  3.  (Refer  to  paragraph  (b)(3)  of  this  AD.)] 


Brake  manufacturer 

Part  Nk). 

Document/Chapter 

Date/Revision  (or 

later  revisions) 

For  Model  A300  B2-100  Series  Air- 
planes: 
Messier-Bugar.c  

286349-1 15  

CMM  32-12-27 
CMM  32-42-27 
CMM  32-44-37 
SB  567  (2-1449-32^) 

April  30,  1991. 
April  30,  1991. 
January  30,  1993. 
January  30,  1993. 

Messier-Bugatti  „ 

286349-1 16  

BFGoodrich  

2- 1 449  

For  Model  A300  B4-100  Senes  Air- 
planes: 

and  S  C*  _ 

UMI 
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Table  4 — Continued 

[Service  information  sources  containing  measuring  instructions  that  must  be  revised  to  accommodate  the  new  brake  wear  limrts  specified  in 

TABLE  3.  {Refer  to  paragraph  (b)(3)  of  this  AD.)] 


Brake  manufacturer 


Pan  No. 


Document/Chapter 


Date/Revision  (or  later  revisions) 


Messier-Bugatti 
ALS  (Bendix)  ... 


BFGoodrich 


For  Model  A300  B4-2(X)  Series  Air- 
planes: 

Messier-Bugatti  

ALS  (Bendix)  


For    Model    A300-6(X)    Series    Air- 
planes: 

Messier-Bugatti  

Messier-Bugatti  

ALS  (Bendix)  


For  Model  A300  B4-6(X)R  Series  Air- 
planes: 
Messier-Bugatti  


Messier-Bugatti  

For    Model    A310-2(X)    Series 
planes: 

Messier-Bugatti  

ALS  (Bendix)  


Air- 


For    Model    A3 10-300    Series    Air- 
planes: 
Messier-Bugatti  


ABS  

For  Model  A320  Series  Airplanes: 
Messier-Bugatti  


BFGoodrich 


A21329^1-17 

2606802-3  

2606802-4  


2606802-5  and  S.C. 

2-1449  

and  S.C*  


C20060-100  Senes  

2606802-3  

2606802^,  2606802-5  and  S.C. 


C20060- 100  Series 

C20175100  

2607932-1  and  S.C 


C20210000  

and  C202 10200  Series 
C202 10500  Series  


C20089000  Senes  .. 
2606822-1  and  S.C. 


C20194000  

and  C20 194200  Series 
5010995  


ABS  5011075 


C20225000  

and  C20225200  Series 

2-1526/-2/-5  

2-1526-3/-4  

2-1572  


CMM  32-44-37 
CMM  32^2-02 
SB  2606802-32-003 


CMM  32-44-37 

SB  567  (2-1449-32-4) 


CMM  32-44-24 
CMM  32^2-02; 
SB  2606802-32-003 


CMM  32-44-24 
CMM  32^4-50 
CMM  32^2-05: 
SB  2607932-32-002; 

SB  2607932-32-003 


CMM  32^4-51 
SB  470-32-675 
CMM  32-44-68 


CMM  32-46-23 
CMM  32^2-03 
SB  2G06822-32-002 


CMM  32-46-37 
SB  470-32-675 
CMM  32-43-97 

CMM  32-47-20 
SB  580-32-3042 
CMM  32-44-38 
CMM  32-44-38 
CMM  32^1-63 
CMM  32^1-18 


January  30.  1 993. 
Revision  7/Apnl  30,  1995 
March  31.  1993,  and  Revision  1 /Oc- 
tober 1,  1993. 

January  30,  1 993. 
January  30.  1 993. 


December  3i,  1991 
Revision  7/April  30,  1995. 
March  31,  1993,  and  Revision  i /Oc- 
tober 1,  1993. 


December  31,  1991. 
November  30,  199i. 
Revision  4/Fet»ruary  1 5, 1992. 
March  31,1993.  and  Revision  i /Octo- 
ber 1.  1993. 
May  31,  1995. 


August  31.  1994. 

Revision  1 /September  26.  1994. 

November  30,  1995. 


January  31,  1992. 

Revision  5/ January  31,  1991. 

March  31,  1993. 


August  31.  1994. 

Revision  1 /September  26,  1994 

February  28,  1991. 

January  3i.  1995. 
Revision  1/June  30.  1995. 
March  16.  i993. 
March  15,  1993 
April  29,  1994. 
Fetxuary  28,  1991. 


S.C.  represents  "Service  Configured"  brakes,  which  are  marked  according  to  tt>e  instructions  provided  m  the  brake  manufacturer's  CMM 


Note  4:  Once  an  operator  has  complied 
with  the  requirement  of  paragraph  (b)  of  this 
AD.  that  paragraph  does  not  require  that  the 
operator  subsequently  record 
accomplishment  of  those  requirements  each 
time  a  brake  is  inspected  or  overhauled  in 
accordance  with  that  operator's  FAA- 
approved  maintenance  inspiection  program. 

(c)  Prior  to  installation  of  any  brake  having 
a  part  number  other  than  those  specified  in 
TABLE  3  of  this  AD,  revise  the  FAA- 
approved  maintenance  program  to  include 
the  provisions  specified  in  paragraph  (b)  of 
this  AD  for  that  part  number  brake,  that  have 
been  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transpiort  Airplane  Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-n3. 
Operators  shall  submit  their  requests  through 


an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-n3. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
Februan-  26.  1997 


issued  in  Renton,  Washington,  on  Januarv 
7.  1997 
Damell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser^'ice 
|FR  Doc  97-610  Filed  1-21-97;  8:45  am] 

BILLING  CODE  4B10-13-U 


14  CFR  Part  39 

pocket  No.  95-NM-201-A0;  Amendment 
3»-e891 ;  AD  96-25-06  R1] 

RIN  2120-^A64 

Airworthiness  Directives;  Saab  Modei 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
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ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Saab  Model  SAAB  SF340A  and  SAAB 
340B  series  airplanes,  that  currently 
requires  inspections  to  detect  damage  or 
cracking  of  the  forward  and  aft 
attachment  lugs  of  the  flap  fittings  at 
wing  station  (WS)  123.38;  an  inspection 
to  verify  that  the  sizes  of  the  holes  of  the 
flap  fittings  are  within  specified  limits 
and  to  ensure  that  the  swaged  bushings 
are  not  loose;  and  modification  of  the 
flap  fittings.  This  action  corrects 
information  concerning  the  terminating 
action  for  the  requirements  of  the  AD. 
This  action  is  necessar\'  to  ensure  that 
operators  are  not  required  to  perform 
additional  actions  unnecessarily  after 
modifying  their  airplanes. 
DATES:  Effective  January  27,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
January  27,  1997  (61  FR  66885. 
December  19,  1996). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  On 
December  2.  1996,  the  FAA  issued 
AD96-25-06,  amendment  39-9848  (61 
FR  66885,  December  19,  1996).  That  AD 
requires  repetitive  inspections  to  detect 
damage  or  craciting  of  the  forward  and 
aft  attachment  lugs  of  the  flap  fittings  at 
wing  station  (WS)  123.38;  an  inspection 
to  verify  that  the  sizes  of  the  holes  of  the 
flap  fittings  are  within  specified  limits 
and  to  ensure  that  the  swaged  bushings 
are  not  loose;  and  modification  of  the 
flap  fittings.  That  AD  action  was 
prompted  by  a  report  of  jamming  of  a 
flap  due  to  incorrect  tolerances  of  the 
flap-hinge  installation,  which  caused 
high  bearing  stress  on  the  bushings  in 
the  flap  fittings.  The  actions  required  by 
that  AD  are  intended  to  prevent  such 
high  bearing  stress,  which  could  result 
in  wear  on  the  bushings,  cracking  of  the 
flap  fittings,  and  breakage  of  the  lugs; 
these  conditions  could  result  in 
jamming  of  the  flaps  and  consequent 
reduced  controllability  of  the  airplane. 

Explanation  of  Necessary  Correction  of 
AD 

Recently,  the  FAA  has  become  aware 
of  the  fact  that,  as  AD  96-25-06  is 
currently  worded,  certain  of  the 
terminating  action  provisions  in  it  are 
not  clear. 


Specifically,  paragraph  (a)  of  the  AD 
requires  repetitive  visual  inspections  to 
detect  cracking  of  the  forward  and  aft 
attachment  lugs  of  the  flap  fittings  at 
wing  station  (WS)  123.38.  Paragraph 
(a)(2)  of  the  AD  states  that,  if  any 
cracking  is  found  during  one  of  these 
visual  inspections,  operators  must 
immediately  replace  the  flap  fittings 
with  new  improved  flap  fittings  and 
install  improved  bushings.  This 
installation  is  specified  as  Modification 
2628 — Part  3  in  the  AccompUshment 
Instructions  of  Saab  Service  Bulletin 
SAAB  340-57-027,  Revision  01.  dated 
lune  30,  1995.  Paragraph  (a)(2)  of  the 
AD  then  states,  "After  this  modification 
is  accomplished,  no  further  action  is 
required  by  this  paragraph." 

While  it  is  correct  tnat  the  operators 
who  accomplished  that  modification 
would  not  have  to  continue  to  perform 
the  visual  inspections  required  by 
paragraph  (a),  they  also  would  not  have 
to  accomplish  any  other  portion  of  the 
AD.  In  other  words,  that  modification 
constitutes  terminating  action  for  the 
requirements  of  the  AD,  not  merely  the 
requirements  of  paragraph  (a). 

While  AD  96-25-06  may  have  been 
unclear  on  this  point,  it  was  the  FAA's 
intent  that  the  modification  be 
considered  terminating  action  for  the 
requirements  of  the  AD.  Additionally, 
the  referenced  Saab  service  bulletin 
(340-57-027),  as  well  as  the  parallel 
Swedish  airworthiness  directive  (SAD 
No.  1-072),  indicate  that  no  further 
work  is  required  of  operators  who 
accomplish  Modification  2628 — Part  3. 

Corrective  Action  Taken 

The  FAA  has  determined  that  it  is 
appropriate  to  take  action  to  correct 
paragraph  (a)(2)  of  AD  96-25-06  to 
state:  "After  this  modification  is 
accomplished,  no  further  action  is 
required  by  this  AD"  The  FAA  finds 
this  correction  is  necessary  in  order  to 
prevent  operators  from  having  to 
perform  additional  and  unnecessary 
work  on  these  airplanes. 

Action  IS  taken  herein  to  correct  the 
error  and  to  correctly  add  the  AD  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39  13).  The  effective  date  of  the  AD 
remains  January  27,  1997. 

The  .\D  is  being  reprinted  in  its 
entirety,  below,  for  the  convenience  of 
affected  operators. 

No  Need  for  Additional  Notice  and 
Public  Comment 

Since  this  action  only  clarifies  the 
intent  of  a  provision  of  an  AD.  and 
relieves  affected  operators  from  having 
to  perform  what  could  be  additional  and 
unnecessary  work,  it  has  no  adverse 


economic  impact  and  imposes  no 
additional  biurden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary'. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9848  (61  FR 
66885,  December  19,  1996),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9891,  to  read  as 
follows: 

96-25-06  Rl  SAAB  Aircraft  AB:  Amendment 
3&-9891.  Docket  95-NM-201-AD. 
Revises  AD  96-25-06,  amendment  39- 
9848. 

Applicability:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  004  through  159 
inclusive;  and  Model  SAAB  340B  series 
airplanes,  serial  numt)ers  160  through  379 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  m  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  high  bearing  stress  on  the 
bushings  in  the  flap  fittings,  which  could 
result  in  jamming  of  the  flaps  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  800  hours  time-in-service  after 
the  effective  date  of  this  AD:  Perform  a  visual 
inspection  to  detect  damage  or  cracking  of 
the  forward  and  aft  attachment  lugs  of  the 
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flap  fittings  at  wing  station  (WS)  123.38,  in 
accordance  with  Saab  Service  Bulletin  SAAB 
340-57-027,  Revision  01,  dated  June  30, 
1995. 

(1)  If  no  cracking  or  damage  is  found,  and 
the  flap  fittings  have  not  been  modified  or 
replaced,  rep>eat  the  visual  inspiection 
thereafter  at  intervals  not  to  exceed  800  hours 
time- in-service. 

(2)  If  any  cracking  is  found,  prior  to  further 
flight,  replace  the  flap  fittings  with  new 
improved  flap  fittings,  and  install  improved 
bushings,  in  accordance  with  the 
Accomplishment  Instructions  (Modification 
2628 — Part  3)  of  the  service  bulletin.  After 
this  modification  is  accomplished,  no  further 
action  is  required  by  this  AD. 

(b)  Within  4,500  hours  time-in-service  after 
the  effective  date  of  this  AD,  p>erform  an 
inspection  to  determine  the  size  of  the 
inboard  and  outboard  holes  (swaged 
bushings)  of  the  flap  fittings,  and  to  detect 
loose  swaged  bushings,  in  accordance  with 
Saab  Service  Bulletin  SAAB  340-57-027, 
Revision  01,  dated  June  30,  1995. 

(1)  If  the  sizes  of  the  holes  are  within  the 
limits  specified  in  the  service  bulletin,  and 
if  no  loose  swaged  bushings  are  found,  prior 
to  further  flight,  install  improved  bushings  in 
accordance  with  the  Accomplishment 
Instructions  (Modification  2628 — Part  1)  of 
the  service  bulletin.  After  this  modification  is 
accomplished,  no  further  action  is  required 
by  this  AD. 

(2)  If  the  size  of  any  hole  is  outside  the 
limits  specified  in  the  ser\'ice  bulletin,  or  if 
any  loose  swaged  bushing  is  found,  prior  to 
further  flight,  install  oversize  bushings  in  the 
flap  fittings,  and  install  improved  bushings, 
in  accordance  with  the  Accomplishment 
Instructions  (Modification  2628 — Part  2)  of 
the  service  bulletin.  After  this  modification  is 
accomplished,  no  further  action  is  required 
by  this  AD. 

(cj  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insjjector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections,  replacement,  and 
installations  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  SAAB  340-57- 
027,  Revision  01,  dated  June  30,  1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register,  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51,  as  of  January  27, 1997  (61  PR  6688 "i 
December  19, 1996).  Copies  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 


Product  Support,  S-581.88.  Linkoping, 
Sweden.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

(f)  This  amendment  is  effective  Januarv  27, 
1997. 

Issued  in  Renton,  Washington,  on  Januarj- 
14,  1997. 

S.  R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service 
[FR  Doc.  97-1439  Filed  1-21-97;  8;45  am] 
BILUNG  CODE  4910-13-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  150;  PR4-2,  FRL- 
5675-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Commonwealth 
of  Puerto  Rico 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
approval  of  revisions  to  the  Puerto  Rico 
"Regulations  for  the  Control  of 
Atmospheric  Pollution,"  submitted  to 
EPA  by  the  Puerto  Rico  Environmental 
Quality  Board  (EQB)  on  September  29, 
1995.  This  action  approves  revisions  to 
Rules  102.  105.  106,  107,  109.  110.  Ill, 
114, 117. 121, 201, 203, 204.  205.  206. 
209. 301, 401. 402, 403, 404.  405.  406. 
408.  409,  410,  412,  413,  414,  417.  and 
501.  At  the  request  of  EQB.  EPA  vk-ill  be 
taking  final  action  on  Rules  112  and  211 
at  a  later  date.  EPA  is  not  incorporating 
new  Rule  422  into  the  federally 
approved  Puerto  Rico  State 
Implementation  Plan  (SIP).  EPA  is  also 
vothdrawing  Rules  411.  418,  419,  420 
and  421  from  the  Puerto  Rico  SIP  at  the 
request  of  the  EQB.  However,  although 
requested  by  the  EQB,  EPA  is  not 
withdrawing  Rule  404  from  the  SIP.  In 
addition,  EPA  is  adding  a  new  section 
to  the  Code  of  Federal  Regtilations 
which  clearly  identifies  those  Puerto 
Rico  regulations  which  are  a  part  of  the 
SIP. 

EFFECTIVE  DATE:  This  rule  is  effective 
February  21,  1997. 
ADDRESSES:  Copies  of  the  state 
submittal(s)  are  available  at  the 
following  addresses  for  inspection 
during  normal  business  hours: 
Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 


290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866 
Environmental  Protection  Agency, 
Region  II  Caribbean  Field  Office 
Centro  Europa  Building.  Suite  417, 
1492  Ponce  de  Leon  Avenue,  Stop  22, 
Santurce,  Puerto  Rico  00909 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M 
Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
J.  Wieber,  Elnvironmental  Engineer.  Air 
Programs  Branch,  Environmental 
Protection  Agencv,  290  Broadway.  25th 
Floor,  New  York,'New  York  10007- 
1866,  (212)  637-4249. 
SUPPLEMENTARY  INFORMATION:  On  |une 
21.  1996  (61  FR  31886).  EPA  published. 
in  the  Federal  Register,  a  proposed 
rulemaking  concerning  revisions  to  the 
Puerto  Rico  "Regulations  for  the  Control 
of  Atmospheric  Pollution"  (the 
Regulations).  On  September  29.  1995. 
the  Puerto  Rico  Environmental  Quality 
Board  (EQB)  submitted  to  EPA  a  request 
for  approval  of  revisions  to  the  Puerto 
Rico  Regulations.  Included  in  that 
request  were  revisions  to  the  general 
Regulations,  regulations  needed  to 
support  the  Title  V  of  the  Clean  Air  Act 
(Act)  Operating  Permits  Program, 
revisions  to  the  Puerto  Rico  PMm  SIP  for 
the  Municipality  of  Guaynabo.  and,  a 
request  that  certain  rules  of  the 
Regulations  which  are  currently 
included  as  part  of  Puerto  Rico's 
approved  SIP  be  withdrawn  from  the 
SIP.  However,  these  regulations  will 
remain  enforceable  by  Puerto  Rico.  Also 
included,  was  a  regulation  concerning 
Hazardous  Air  Pollutants  (HAPs)  to  be 
approved  by  EPA  under  section  112(1)  of 
the  Act.  Under  the  context  of  the  Act, 
the  Commonwealth  of  Puerto  Rico  is 
regarded  as  a  state. 

The  revisions  and  rationale  for  EPA's 
approval  and  rulemaking  actions  were 
explained  in  the  June  21,  1996  proposal 
and  will  not  be  restated  here.  The  reader 
is  referred  to  the  proposal  for  a  detailed 
explanation  of  Puerto  Rico's  SIP 
revision. 

In  response  to  EPA's  proposed 
approval  of  Puerto  Rico's  SIP  revision, 
comments  were  received  from  eight 
interested  parties.  The  commenters  are 
as  follows:  American  Petroleum 
Institute  [A],  Puerto  Rico  Sun  Oil 
Company  [B],  Schering-Plough 
Corporation  [C],  Puerto  Rico 
Manufacturers  Association  [D], 
Pharmaceutical  Research  and 
Manufacturers  of  America  [E],  Ford 
Motor  Company  iF],  National 
Environmental  Development 
Association  G],  Texaco  Inc.  (H).  All  of 
the  comments  received  were  of  a  similar 
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nature.  The  comments  and  EPAs 
responses  are  listed  below. 

Comment 

Among  the  changes  to  the  Puerto  Rico 
SIP  proposed  to  be  adopted  by  EPA  is 
an  amendment  to  Rule  112, 
"Compliance  Determmation/ 
Certification,"  of  the  Puerto  Rico 
Regulations  which  provides  that  "any 
credible  evidence  may  be  used  for  the 
purpose  of  establishing  whether  a 
person  has  violated  or  is  in  violation  of 
the  Puerto  Rico  SIP  and  that  certain 
information  will  constitute 
presumptively  credible  evidence  of 
whether  a  violation  has  occurred." 

The  use  of  other  "credible  evidence" 
has  been  recognized  under  the  Act.  but 
specifically  limited  to  penaltv 
calculations  as  evidence  of  the  duration 
of  a  violation  proven  through  the  use  of 
approved  reference  test  methods. 
Consequently,  the  commenters  assert 
that  the  proposed  revision  in  question 
affecting  Rule  112  is  not  consistent 
with,  nor  required  or  supported  bv  the 
Act  and  its  legislative  historv'.  Absent  a 
legal  foundation  to  support  the 
inclusion  of  the  "credible  evidence" 
provision  of  Rule  1 12.  the  commenter 
objected  to  its  proposed  incorporation 
into  the  SIP.  EPA  should  withhold 
taking  anv  final  action  regarding  Rule 
112.  |A.B.CJ).E,F,G,&H] 

Response 

Puerto  Rico's  Rule  112  was  adopted  in 
response  to  EPA's  SIP  requirement 
notification  that  was  issued  in 
conjunction  with  the  release  of  EPAs 
Enhanced  Monitoring  (EM)  rule  which 
was  proposed  on  October  22.  1993  (58 
FR  54648).  However,  adverse  comments 
were  received  with  respect  to  EPA's  EM 
proposed  rule.  EPA  has  developed  a 
Compliance  Assurance  Monitoring 
(CAM)  rule  to  replace  the  EM  rule.  EPA  ' 
announced  the  availability  of  the  draft 
in  September  1995  and  a  revised  version 
on  August  13,  1996  (61  FR  41991)   EPA 
anticipates  proposing  the  CAM  rule  by 
December  1996  and  promulgating  it  by 
July  1997.  The  August  13,  1996  Federal 
Register  notice  states  that  the 
rulemaking  on  the  credible  evidence 
provisions  as  proposed  originally  in 
October  22.  1993  is  expected  to  be 
finalized  ahead  of  the  CAM  rule,  in 
December  1996.  EQB  formallv 
requested,  in  an  October  4.  1996  letter, 
that  EPA  delay  approval  of  Rule  112 
until  EPA  promulgates  the  credible 
evidence  rule  and/or  the  CAM  rule.  This 
would  allow  EPA  and  EQB  to  further 
evaluate  Rule  112  to  determine  if  it 
meets  EPA's  fin?l  requirements 
Tnerefore.  EPA  concurs  wiiii  EQB's 
request  that  EPA  withhold  taking  final 


action  on  Puerto  Rico's  revision  to  Rule 
112  until  EQB  submits  a  future  request. 

Comment 

Upon  the  adoption  and  promulgation 
of  Rule  211,  "Synthetic  Minor  Source 
Emissions"  by  EQB.  EQB  issued 
Resolution  R-96-13^  on  March  26, 
1996  clarifying  the  underlying  intended 
purpose  of  the  rule.  EPA  should 
incorporate  the  clarifications  made  by 
EQB  regarding  this  rule,  as  drafted  in 
EQB's  Resolution  R-96-13-4.  in  order 
that  the  synthetic  minor  source 
provisions  of  the  Puerto  Rico  SIP  be 
interpreted  consistent  with  its 
underlying  intended  scope  and  extent. 
ID] 

Response 

EQB  informed  EPA  in  an  October  4, 
1996  letter  of  its  intent  to  change  the 
definition  of  "Minor  Source  (for  the 
purpose  of  Rule  211)"  in  Rule  102, 
"Definitions"  of  the  Regulations,  to 
delete  the  exclusion  which  provides 
that  sources  subject  to  a  New  Source 
Performance  Standards  or  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  cannot  be  considered  minor 
sources  for  the  purpose  of  limiting 
potential  emissions  of  criteria 
pollutants.  Because  EQB  has  informed 
EPA  of  this  plan  to  revise  the  Regulation 
pursuant  to  the  Resolution  R-96-13-4, 
EQB  and  EPA  have  agreed  to  withhold 
taking  final  action  on  Rule  211  until  it 
is  further  revised  by  EQB  and  submitted 
to  EPA  as  a  SIP  revision.  Similarly,  EPA 
is  withholding  action  on  Rule  211  to  the 
extent  that  it  would  be  a  method  to 
provide  sources  with  a  mechanism  to 
limit  potential  HAP  emissions  under 
1 12(1)  of  the  Act.  EPA  will  address  this 
when  EQB  submits  the  revised 
regulation  defining  minor  source  for 
purposes  of  Rule  21 1  for  EPA  approval. 
Therefore.  EPA  concurs  with  EQB's 
request  that  EPA  withhold  taking  final 
action  on  Puerto  Rico's  revision  to  Rule 
211  until  EQB  submits  a  future  request. 

Conclusion 

EPA  is  approving  revisions  to  Rules 
102. 105. 106. 107. 109. 110.  111.  114. 
117.  121.  201. 203. 204.  205.  206.  209. 
301. 401. 402. 403. 404. 405. 406. 408. 
409.  410. 412, 413. 414, 417.  and  501  of 
the  Puerto  Rico  Regulations.  As 
requested  by  the  EQB.  final  action  on 
Rules  112  and  211  will  be  delayed  until 
issues  associated  with  these  rules  are 
resolved  by  EQB  and  EPA.  In  addition. 
EPA  is  not  incorporating  new  Rule  422 
into  the  federally  approved  Puerto  Rico 
SIP.  EPA  is  also  withdrawing  Rules  41 1 . 
41tt.  419.  420  and  4Z1  from  tne  Puerto 
Rico  SEP  at  the  request  of  the  EQB. 


Although  requested  by  the  EQB,  EPA  is 
not  withdrawdng  Rule  404  from  the  SIP. 

Additionally,  a  new  §  52.2723  of  the 
Code  of  Federal  Regulations.  "EPA— 
approved  Puerto  Rico  regulations."  is 
being  promulgated  in  the  regulatory 
section  at  the  end  of  this  action.  This 
new  section  identifies  all  Puerto  Rico 
regulations  approved  by  EPA  as  part  of 
the  Puerto  Rico  SIP.  the  dates  when  the 
regulations  were  made  effective  by  the 
Commonwealth,  and  the  dates  (and 
Federal  Register  citation)  when  they 
were  last  approved  by  EPA  for 
incorporation  into  the  Puerto  Rico  SIP. 

New  §52.2723  also  includes 
regulations  which  were  previously 
approved  by  EPA.  Puerto  Rico's 
September  28.  1995  SIP  submittal 
consisted  of  the  compiled  air 
regulations  which  included  regulations 
that  had  not  been  changed,  however, 
these  rules  have  been  given  a  new 
Commonwealth  effective  date. 
Therefore.  EPA  is  listing  them  in 
§  52.2723  under  a  new  Commonwealth 
effective  date  and  new  EPA  approval 
date. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Administrative  Requirements 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Man,'  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory-  action  from  E.O.  12866 
review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant' 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  undor  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
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create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  federal  SIP  approval  does  not 
impose  any  new  requirements,  1  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
federal  inquiry-  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million    r  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 


the  private  sector,  result  from  this 
action. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulator,' 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  bv  5 
U.S.C.  804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  .•\ct. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  oy  March  24,  1997,  Filing  a 
petition  for  reconsideration  by  the 
Adminisu^ator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  re\'iew  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  13.  1996. 
Williain  J.  Muszynski. 

Acting  Regional  Administrator 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  L'S  C  7401-7671q. 

Subpart  BBB — Puerto  Rico 

2  Section  52.2720  is  amended  bv 
adding  paragraph  (c)(36)  to  read  as 
follows; 

§  52.2720    Identmcation  of  plan. 


(3b)  Revisions  to  tiie  Puerto  Rico 
Regulations  for  the  Control  of 
Atmospheric  Pollution  (the  Regulations) 
submitted  on  September  29.  1995  bv  the 
Puerto  Rico  Environmental  Quality 
Board  (EQB). 

(i)  Incorporation  by  reference 

(A)  Regulations. 

{!]  Amendments  to  Part  I.  "General 
Provisions".  Rules  102,  105.  106.  107, 
109,  110.  111.  114. 117. and  121. 
effective  September  28,  1995 

(2)  Amendments  to  Part  II.  ".Approval 
and  Perm  t".  Rules  201.  203.  204.  205. 
206.  and  209.  effective  Septemt)er  28. 
1995. 

'3)  Amendments  to  Part  III, 
"Variance".  Rule  301.  effective 
September  28.  1995. 

[4]  Amendments  to  Part  IV. 
"Prohibitions".  Rules  401.  402,  403, 
404, 405.  406.  408.  409.  410.  412,  413, 
414,  and  417.  effective  September  28. 
1995. 

(5)  Amendments  to  Part  V,  "Fees". 
Rule  501,  effective  SeptemDer  28,  1995. 

(ii)  Additional  mformation. 

(A)  Request  bv  EQB  to  remove  Rules 
411.  418,  419.  420  and  421  of  Part  IV, 
"Prohibitions"  of  the  Regulations  from 
the  federally  approved  SIP  dated 
September  29,  1995. 

(B)  ,^n  October  4.  1996  letter  from 
EQB  to  EPA  requesting  that  EPA  deia\ 
approval  of  Rules  1 12  and  21 1. 

3  A  new  §  52  2723  is  added  to 
Subpart  BBB  to  read  as  follows: 

§  52.2723    EPA — approved  Puerto  Rico 
regulations. 


Regulation  for  the  Control  of  Atmospheric  Pollution 


Puerto  Rico  regulation 


Common- 
wealth effec- 
tive date 


EPA  approval  date 


Comments 


PART  I,  GENERAL  PROVISIONS 


Rule  101— Title  

Rule  1 02— Definitions  

9/28/95 
9/28/95 

[Insert  date  of  putslication 
and  FR  page  citation.] 
do. 

Rule  103 — Source  Monitonng,  Recordkeeping,  Report- 
ing, Sampling  and  Testing  Methods. 

Rule  1 04 — Emission  Data  Available  to  Public  Partiapa- 
tion. 

Rule  105 — Malfunction    

9/28/95 
9/28/95 

do. 

do. 

9/28/95 
9/28/95 

do. 

do. 

Rule  106— Test  Methods  

ISS 
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Regulation  for  the  Control  of  Atmospheric  Pollution — Continued 


Puerto  Rkx)  regulation 


Rule  107 — Air  Potlution  Emergencies   

Rule  108 — Air  Pollution  Control  Equipment 

Rule  109— Notice  of  Violation  

Rule  110 — Revision  of  Applicative  Rules  and  Regula- 
tions. 

Rule  in— Applications,  Heanngs,  Public  Notice 

Rule  113 — Closure  of  a  Source    

Rule  114 — Compulsory  and  Optional  Heanng  

Rule  115 — Punishment  

Rule  116 — Puttie  Nuisance  

Rule  1 1 7— Overlapping  or  Contradictory  Provisions  

Rule  1 1 8 — Segregation  and  Combination  of  Emissions 

Rule  tl9 — Derogation 

Rule  120— Separabtlrty  Clause  

Rule  121 — Effectiveness 


Common- 
wealth effec- 
tive date 


EPA  approval  date 


9/28/95 

do 

9.'2a'95 

'  do 

9'28/'95 

...do 

9/28,95 

do 

9/28/95 

.  ...do 

9/28/95 

do 

9/28/95 

do 

9/28/95 

do. 

9/28/95 

do 

9/28/95 

do. 

9/28/'95 

do. 

9'28/95 

do. 

9.'28/95 

do. 

9/28/95 

do. 

Comments 


'PART  II, 

APPROVAL  AND  PERMIT 

Rule  201— Location  Approval  

9/28/95  1 
9/2a'95 
9/28/95  i  . 
9/28/95  !  . 

9/2a'95  j  . 

9,28/95  ,  . 
9/28/95  !  . 
9/28/95  i  . 
9/28/95     . 

rlo 

Rute  202— Air  Quality  Impact  Analysis  

fio 

Rule  203 — Permit  to  Construct  a  Source  

do 

Rule  204 — Permit  to  Operate  a  Source  

Rule   206— Compliance    Plan    for    Existing    E 

Sources. 
Riie  206 — Exemptions  

Tiission 

do. 

do. 

lio 

Rule  207— Continuing  Responsibility  for  ConxJiiance  ... 
Rule  208— Agricuttural  Burning  AiAbonzed  

...do. 
do 

Rule  209— Modification  of  tfie  Allowed  Sulfur- 
Percentage. 
Rule  210— {Reserved)  Part  III.  "Variance". 

in-Fuel 

...do. 

PART  III,  VARIANCE 


Rule  301— Variances  Authorized 

Rule  302 — Emergency  Vanances 

Rule  401— Generic  Prohibitions 

Rule  402— Open  Buming   ._ 

Rule  403— Visible  Emissions  

Rule  404 — Fugitive  Emissions  „. 

Rule  406 — Incineration 

Rule  406 — Fuel  Buming  Equipment  

Rule  407 — Process  Sources  

Rule  408— Asphanic  Concrete  Batching  Plants  

Rule  409 — NorvProcess  Sources  

Rule  410— Maximum  Sulfur  Content  in  Fuels  _ 

Rule  412— Sulfur  Dtoxide  Emissions  General  

Rule413—Sultunc  Acid  Plants  

Rule  414 — Sulfur  Recovery  Plants    

Rule  415 — Non-Ferrous  Smelters 

Rule  416— Sulfite  Pulp  Mills  

Rute  417— Storage  of  Volatile  Organic  Compounds  

Rule  423— bmrtations  for  the  Guaynabo  PM,o  Noiv 
attainment  Area. 


9/28/95  \  do. 

9/28/'95  i  do. 


PART  IV,  PROHIBITIONS 


9/28/95  I  do. 

9/28/95  I  do. 

9/28/95  i    do. 

9,28/95  j  do. 

9/2&'95  j  do. 


92a'95 
9/28/95 
9;2a'95 
9/2a95 
9/2a95 
9/28/95 
9/28/95 
9/28/95 
9/2a95 
9/28/95 


..do. 
..do. 
..do. 

do. 
..do. 
..do. 
..do. 
..do. 

do. 

do. 


928-95     do. 

4/2/94  i  5/31/95;  60  FR  28333. 


PART  V.  FEES 


Rule  501— Permit  Fees 

Rule  502 — Excess  Emission  Fees 

Rule  503— Test  Fees  

Rule  504 — Modification  , 


9/28/95 

928/95 
9/2a95 
9/28/95 


_!. 


do. 
do. 
do. 
do. 


•15I1R 


Foflaral     Doaictor     /     \/r^\      R9      Mr 


1/1      /    \A7^^, 


t  nnn      I    o.  .1 , 
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[FR  Doc.  97-1420  Filed  1-21-97;  8:45  am] 
BILUNG  CODE  6SaO-60-P 

40  CFR  Part  52 

[CA  157-0022a;  FRL-5669-1] 

Clean  Air  Act  Approval  and 
Promulgation  of  Emission  Reduction 
Credit  Banldng  Provisions; 
Implementation  Plan  for  California 
State  Mojave  Desert  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the  Mojave 
Desert  Air  Quality  Management  District 
(MDAQMD  or  the  District).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  control  air  pollution  in 
accordance  vsrith  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act)  with  regard  to  new 
source  review  (NSR)  in  areas  of 
MDAQMD  that  are  not  in  attainment  of 
the  national  ambient  air  quality 
standards  (NAAQS).  Thus,  EPA  is 
finahzing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondaiy  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  action  is  effective  on  March 
24.  1997  unless  adverse  or  critical 
comments  are  received  by  February  21, 
1997.  If  the  effective  date  is  delayed,  a 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 
Permitting  Office  (A-5-1),  Air  Division, 

U.S.  Environmental  Protection 

Agency,  Region  IX,  75  Hawthorne 

Street,  San  Francisco,  CA  94105 
Environmental  Protection  Agency.  Air 

Docket  (6102).  401  "M"  SU^et,  SW., 

Washington,  DC  20460 
Cahfomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section.  2020  "L"  Street, 

Sacramento,  CA  95814 
Mojave  Desert  AQMD,  15428  Civic 

Drive.  Suite  200.  Victorville.  CA 

92392-2383. 


FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Ringer.  Permitting  Office  (A-5-1). 
Air  Division.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1260. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  approved  into  the 
Cahfomia  SIP  include:  rule  1400, 
General;  rule  1401,  Definitions;  rule 
1402,  Emission  Reduction  Credit 
Registry;  and  rule  1404.  Emission 
Reduction  Credit  Calculation.  These 
rules  were  adopted  on  June  28,  1995, 
and  were  submitted  by  the  State  of 
Cahfomia  to  EPA  on  August  10.  1995. 
(rules  1400,  1401.  1402,  and  1404  will 
hereafter  be  referred  to  as  the 
"submitted  mles"). 

This  document  promulgates  EPA's 
direct-final  action  for  the  submitted 
rules.  These  submitted  mles  were  found 
to  be  complete  on  October  4.  1995. 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
Appendix  V  '  and  are  being  finalized  for 
approval  into  the  SIP.  The  submitted 
rules  establish  a  system  by  which  the 
District  will  calculate  and  bank 
reductions  in  emissions  prior  to  use  as 
offsets  for  future  increases  in  emissions. 

Background 

The  air  quaUty  planning  requirements 
for  nonattainment  areas  are  set  out  in  40 
CFR  51.165.  The  general  requirements 
for  the  use  of  emission  reductions  are 
set  out  in  EPA's  Emissions  Trading 
Pohcy  Statement  (ETPS),  at  51  FR 
43814,  December  4,  1986. 

Section  1 73  of  the  Clean  Air  Act 
requires  that  major  new  sources  and 
major  modifications  in  nonattainment 
areas  obtain  offsetting  emission 
reductions  as  a  part  of  the 
preconstruction  permitting  process.  The 
submitted  mles  create  a  system  to 
provide  for  the  banking  and  transfer  of 
such  reductions.  As  detailed  in  40  CFR 
51.165  and  EPA's  ETPS,  offsets  must 
reflect  reductions  in  actual  emissions, 
and  they  must  be  enforceable, 
permanent,  quantifiable,  and  surplus  of 
other  regulatory  requirements.  For  a 
description  of  how  the  submitted  mles 
ensure  that  emission  reductions  meet 
these  requirements,  please  refer  to 
EPA's  Technical  Support  Document 
(TSD)  for  this  action. 


'  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and.  oursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


EPA  Evaluation  and  Action 

EPA  has  evaluated  the  submitted 
mles  and  has  determined  that  thev  are 
consistent  with  the  CA.\,  EPA 
regulations,  and  EPA  policy.  Therefore. 
MDAQMD  mles  1400.  1401.  1402,  and 
1404  are  being  approved  under  section 
1 10(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  1 10(a)  and  part 
D. 

Nothing  in  this  action  should  be 
constmed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separatelv  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statuton*'  and 
regulatory  requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubhcation.  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  March  24,  1997, 
unless,  by  Febmary  21,  1997.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  March  24,  1997. 

Regulatory  Process 

Under  the  Regulator)-  Flexibility  Act. 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  a  population  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  1,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
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Federal  SIP-approval  does  not  impose 
any  new  requirements.  1  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246.  256-66  (S.  Ct. 
1976);  42  U.S.C  7410  (a)(2]. 

Unfunded  Mandates 

Under  Sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  mav 
result  in  estimated  costs  of  SlOO  million 
or  more  'o  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  State 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Pari  D  of 
the  Clean  Air  Act.  These  rules  mav  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  r^uire 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  bv  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
milhon  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  .Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  .Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule  '  as  defined  bv  5 
use.  804(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  bv  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 


Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1982. 

Dated;  December  8,  1996. 
Felicia  Marcus, 
Regional  Administrator. 

Part  52.  chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(224)(i){C)  to  read 
as  follows: 

§  52.220    Identification  of  plan. 

*  *         «         «         « 

(c)  •  *  • 

(224)  *  *  * 

(i)  *  *  * 

(C)  Mojave  Desert  Air  Quality 
Management  District. 

(I)  Rules  1400,  1401,  1402.  1404. 
Adopted  on  June  28.  1995. 

•  *         •         *         « 
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40  CFR  Part  52 
nN70-1a;  FRL-6675-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  On  February  13,  1996,  and 
June  27.  1996.  the  State  of  Indiana 
submitted,  as  a  requested  revision  to  the 
State  Implementation  Plan  (SIP)  for 
ozone.  326  lAC  8-12.  a  rule  controlling 
volatile  organic  compound  (VOC) 
emissions  from  shipbuilding  and  ship 
repair  coating  operations  in  Clark. 
Floyd,  Lake,  and  Porter  Counties.  This 


rule  is  part  of  the  State's  15%  Rate-of- 
Progress  (ROP)  plan  for  reducing  VOC 
emissions  in  Clark  and  Floyd  Counties. 
VOCs  are  air  pollutants  which  combine 
with  oxides  of  nitrogen  to  form  ground- 
level  ozone,  a  pollutant  which  can 
damage  lung  tissue  and  cause  serious 
respiratory  illness.  ROP  plans  are 
intended  to  help  areas  with  ozone 
problems  attain  the  public  health  based 
Federal  ozone  air  quality  standard. 
Indiana  expects  that  the  control 
measures  required  by  this  requested  SIP 
revision  will  reduce  VOC  emissions  by 
1.164  pounds  per  day  in  Clark  and 
Floyd  Counties.  In  this  action.  EPA  is 
approving  the  requested  SIP  revision 
through  a  "direct  final"  rulemaking;  the 
rationale  for  this  approval  is  set  forth  in 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  rulemaking.  Elsewhere  in  this 
Federal  Register.  EPA  is  proposing 
approval  and  soliciting  comment  on  this 
direct  final  action;  if  adverse  comments 
are  received,  EPA  will  withdraw  the 
direct  final  and  address  the  comments 
received  in  a  new  final  rule;  otherwise, 
no  further  rulemaking  will  occur  on  this 
requested  SIP  revision. 
DATES:  This  final  rule  is  effective  March 
24,  1997  unless  adverse  comments  are 
received  by  February  21,  1997.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  pubhshed  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  can  be 
mailed  to:  J.  Ehner  Bortzer,  Chief 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  Air  and 
Radiation  Division,  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Copies  of  the  SIP  revision  request  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Mark  J.  Palermo  at  (312)  886- 
6082,  before  visiting  the  Region  5 
office.)  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Air  Programs  Branch 
(AR-18J).  (312)  88&-€082. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  182(b)(1)  of  the  Act,  as 
amended  in  1990,  requires  all  moderate 
and  above  ozone  nonattainment  areas  to 
achieve  a  15%  reduction  of  1990 
emissions  of  VOC  by  November  15. 
1996.  In  Indiana,  Lake  and  Porter 
Counties  are  classified  as  "severe" 
nonattainment  for  ozone,  while  Clark 
and  Floyd  Counties  ire  classified  as 
"moderate"  nonattainment.  As  such, 
these  counties  are  subject  to  the  15% 
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ROP  requirement.  The  Act  specifies 
under  section  182(b)(1)(C)  that  the  15% 
emission  reduction  claimed  under  the 
ROP  plan  must  be  achieved  through 
revisions  to  the  SIP,  the  promulgation  of 
federal  rules,  or  through  permits  under 
Title  V  of  the  Act,  by  November  15, 
1996. 

On  September  6,  1995.  the  Indiana 
Air  Pollution  Control  Board  (lAPCB) 
adopted  a  shipbuilding  and  ship  repair 
rule  for  purposes  of  meeting  the  State's 
15%  ROP  plan  requirements.  Public 
hearings  on  the  rule  were  held  on  June 
7,  1995.  and  September  6,  1995,  in 
Indianapolis,  Indiana.  The  rule  was 
signed  by  the  Secretary  of  State  on  April 
1,  1996,  and  became  effective  on  May  1, 
1996;  it  was  published  in  the  Indiana 
State  Register  on  May  1.  1996.  The 
Indiana  Department  of  Environmental 
Management  (IDEM)  formally  submitted 
the  rule  to  EPA  on  February  13.  1996, 
as  a  revision  to  the  Indiana  ozone  SIP; 
supplemental  documentation  to  this 
revision  was  submitted  on  June  27, 
1996.  EPA  made  a  finding  of 
completeness  in  a  letter  dated  July  5, 
1996. 

n.  Summary  of  Rule 

the  February  13,  1996,  and  June  27, 
1996,  submittals  include  the  foUowring 
rule: 

326  Indiana  Administrative  Code  (lAC) 
&-12    Shipbuilding  or  Ship  Repair 
Operations  in  Clark,  Floyd,  Lake,  and 
Porter  Counties 

(1)  Applicabihty. 

(2)  Exemptions. 

(3)  Definitions. 

(4)  Volatile  organic  compound 
emissions  limiting  requirements. 

(5)  Compliance  requirements. 

(6)  Test  methods  and  procedures. 

(7)  Record  keeping,  notification,  and 
reporting  requirements. 

A  summary  of  the  rule  follows.  For 
the  complete  requirements  of  this  SIP 
revision,  interested  parties  should  see 
the  326  LAC  8-12  rule. 

326  lAC  8-1 2-1    Applicability 

This  section  establishes  which 
shipbuilding  or  ship  repair  operations 
are  subject  to  the  rule.  Beginning 
November  1 ,  1995,  shipbuilding  or  ship 
repair  facilities  which  are  (a)  located  in 
Clark  or  Floyd  County  which  have  the 
potential  to  emit  100  tons  per  year 
(TPY)  of  VOCs,  or  (b)  located  in  Lake 
and  Porter  Counties  which  have  the 
potential  to  emit  25  TPY  of  VOCs,  are 
subject  to  the  requirements  of  the  rule. ' 


"Shipbuilding  and  ship  repair  facility," 
as  defined  under  section  3(21)  of  the 
rule,  means  any  facility  that  builds, 
repairs,  repaints,  converts,  or  alters 
ships.  Section  3(20)  defines  "ship"  to 
mean  any  marine  or  freshwater  vessel 
made  of  steel  and  used  for  military'  or 
commercial  operations,  including  self- 
propelled  vessels,  those  propelled  by 
other  craft  (barges),  and  navigational 
aids  (buoys),  and  includes,  but  is  not 
limited  to,  all  of  the  foUovdng:  (A) 
military  and  United  States  Coast  Guard 
vessels,  (B)  commercial  cargo  and 
passenger  (cruise)  ships.  (C)  ferries.  (D) 
barges,  (E)  tankers,  (F)  container  ships, 
(G)  patrol  and  pilot  boats,  and  (H) 
dredges.  For  purposes  of  the  rule, 
offshore  oil  and  gas  drilling  platforms 
are  not  considered  ships. 

326  lAC  8-1 2-2    Exemptions 

This  section  exempts  the  following 
marine  coatings  from  the  rule's  VOC 
content  limitations  in  section  4:  (1)  anv 
marine  coating  used  in  volumes  of  less 
than  20  gallons  in  any  one  calendar 
year,  provided,  however,  the  total  of  all 
exempt  coatings  shall  not  exceed  400 
gallons  in  any  1  calendar  year;  (2)  any 
marine  coating  apphed  using  a  hand- 
held aerosol  can;  and  (3)  any  marine 
coating  used  in  a  touch-up  operation. 
However,  these  coatings  are  nonetheless 
subject  to  all  other  provisions  contained 
in  the  rule,  including  record  keeping 
requirements  under  section  7. 

326  lAC  8-1 2-3    Definitions 

This  section  contains  definitions 
which  describe  the  terms  used  in  the 
Indiana  rule  for  compliance  purposes, 
particularly  in  regard  to  the  various 
coatings  which  are  subject  to  limits 
under  the  rule. 

326  lAC  8-12-4  Volatile  organic 
compound  emissions  limiting 
requirements 

Section  4(a)  requires  that,  on  and  after 
May  1,  1996,  the  owner  or  operator  of 
a  subject  facility  must  meet  certain  VOC 
content  limits  when  applying  specialty 
coatings.  Section  2(22)  defines 
"specialty  coatings"  to  include  the 
following  coatings:  air  flask  coating, 
antenna  coating,  antifoulant  coating, 
heat  resistant  coating,  high-gloss 
coating,  high-temperature  coating, 
inorganic  zinc  (high-build)  coating, 
military  exterior  coating,  mist  coating, 
navigational  aids  coating,  nonskid 
coating,  nuclear  coating,  organic  zinc 
coating,  pretreatment  wash  primer 


coating,  repair  and  maintenance  of 
thermoplastic  coating  of  commercial 
vessels,  rubber  camouflage  coating, 
sealant  coating  for  thermal  spray 
aluminum,  special  marking  coating, 
specialty  interior  coating,  tack  coating, 
undersea  weapons  systems  coating, 
water  based  weld-through  (shop) 
preconstruction  primer,  and  weld- 
through  (shop)  preconstruction  primer. 

Section  4(a)  also  requires  that, 
beginning  May  1,  1996,  subject  sources 
must  meet  certain  VOC  content 
limitations  when  applying  general  use 
coatings  from  May  1  through  September 
30.  The  limitations  for  specialty 
coatings  apply  year-round. 

The  VOC  content  limits  for  specialty 
and  general  use  coatings  are  as  follows:  ^ 


Coating 


Li)s/gallon 


Special  Marking  Coabngs  . 

Heat  Resistant 

High  Gloss 

High  Temperature  , 

Weld-through  (shop) 

preconstruction. 
All  ottier  specialty  coatings 
General  use  coating 


4.08 
3.50 
3.50 
4.17 
See  below 

2.83 
2.83 


No  thinner  shall  be  added  to  any 
general  use  coating  when  the  general 
use  coating  limit  is  in  effect.  Weld- 
throtigh  (shop)  preconstruction  primers 
are  required  throughout  the  year  to  be 
water  based  and  meet  a  VOC  content 
limit  of  0.00  when  appUed.  No  cleaning 
material  shall  be  used  in  the  primer 
application  facility,  and  no  thinner  shall 
be  added  to  the  arimer.  Additionally,  if 
the  owner  or  o\.  erator  determines  that  a 
water  based  weld-through  (shop) 
preconstruction  primer  can  no  longer  be 
used  due  to  an  operational, 
performance,  or  availability  constraint, 
the  rule  provid'    that,  as  an  alternative 
to  meeting  the  primer  requirement,  the 
owner  or  of)erator  can  request  IDEM  for 
permission  to  comply  by  means  of  a 
control  system  with  an  overall  VOC 
reduction  effici'  .cy  of  95  percent, 
subject  to  certain  provisions. 

Section  4(b)  requires  that  on  and  after 
May  1.  1996,  subject  sources  must  use 
gasket-sealed  containers  to  store  used 
cleaning  accessories,  new  and  spent 
coating,  and  solvent.  Cleaning  materials 
for  spray  equip:  ent,  including  spray 
lines,  must  be  collected  using 
equipment  which  collect  the  cleaning 
materials  when  used  and  minimize  the 
materials  evaporation  into  the 
atmosphere.  All  containers,  tanks,  vats, 
drums,  and  piping  systems  must  be  free 


'  The  applicability  thresholds  of  100  TPY 
potential  to  emit  for  the  Clark  and  Floyd  Counties' 
moderate  ozone  nonattainment  area,  and  25  TPY 


potential  to  emit  for  the  Lake  and  Porter  Counties' 
severe  ozone  nonattainment  area,  are  identical  to 
the  thresholds  used  to  define  "  major  sources" 
under  the  Act  (Set  section  302(j),  section  182(bK2J, 
and  section  182ld)  of  the  Act). 


*"VOC  content  "  n  defined  in  section  2(25)  of  the 
Indiana  rule  as  the  weight  of  VOC,  per  unit  volume 
of  any  general  use  or  specialty  coating  or  cleanmg 
material.  less  water  and  less  exempt  compounds. 
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of  cracks,  holes,  or  other  defects,  and 
must  be  closed  unless  materials  are 
being  added  or  removed  firom  them,  and 
handling  of  the  VOC-containing 
materials  shall  be  conducted  in  a 
manner  that  minimizes  drips  and  spills, 
and  any  spills  shall  be  cleaned  up 
promptly. 

Section  4(c)  requires  that  the  owner  or 
operator  of  a  subject  source  must  meet 
certain  training  program  requirements. 
On  or  before  January  1 .  1996,  the  owner 
or  operator  must  develop  a  written 
worker  training  program .  This  program 
shall  contain  written  procedures,  and 
hands-on  demonstration,  as  appropriate, 
in  order  to  instruct  all  workers, 
including  contractors,  that  engage  in 
activities  regulated  under  the  rule  in 
how  to  comply  with  the  rule  when 
performing  those  acti\'ities.  All  affected 
personnel  shall  be  certified  by  the 
trainer  to  have  satisfactorily  completed 
necessary  training  on  or  before  May  1 , 
1996,  with  refresher  training  prior  to 
May  1,  annually.  Untrained  employees 
can  perform  an  activity  covered  under 
the  training  program  for  no  longer  than 
180  days.  Records  shall  be  kept  by  the 
owner  or  operator  of  the  training 
completed  by  each  worker. 

8-12-5  Compliance  requirements 

Section  5  provides  that  the  VOC 
content  emission  limits  for  coatings  and 
cleaning  materials  contained  in  section 
4  shall  be  achieved  each  day  on  an  as- 
applied  basis  for  each  operating  day  (as 
defined  by  326  lAC  8-12-3(18)),  and 
that  compliance  with  the  work  practice 
standards  of  section  4  shall  be  achieved 
each  operating  day.  Compliance  with 
VCXH  content  limits  shall  be 
demonstrated  using  EPA  Method  24. 
contained  in  40  CFR  part  60,  Appendix 
A,  or,  if  certain  specified  procedures  are 
followed,  a  certificate  from  the  coating 
manufacturer  indicating  compliance. 
Under  section  3(7).  this  certification 
needs  to  attest  to  the  VOC  content  as 
determined  through  analysis  by  EPA 
Method  24,  or  through  use  of  the  forms 
and  procedures  outlined  in  EPA 
publication  EPA  450/3-84-019.  revised 
June  1986.  If  any  discrepancy  exists 
between  the  manufacturer's  certification 
and  EPA  Method  24.  EPA  Method  24 
shall  govern.  (It  should  be  noted  that  the 
owner  or  operator  retains  liability 
should  subsequent  testing  reveal  a 
violation). 

326  lAC  8-12-6  Test  methods  and 
procedures 

This  section  specifies  that  326  lAC  8- 
1-4.  EPA  Method  24  (40  CFR  part  60. 
Appendix  A),  and  section  5  of  the  rule 
shall  be  used  to  determine  compliance 
with  the  rule.  326  lAC  8-1-4,  the  State's 


VOC  rule  testing  procedures  for  coating 
and  control  system  requ     ments,  was 
approved  by  EPA  and  in     rporated  in 
the  Indiana'siP  on  Mart      >.  1992  (57  FR 
at  8082).  40  CFR  Part  60  Appendix  A  is 
Method  24,  EPA's  established  test 
method  for  determining  VOC  content  in 
surface  coatings. 

326  I  AC  8-12-7  Record  keeping, 
notification,  and  reporting  requirements 

Section  7(a)  requires  certain  records 
be  kept  at  a  subject  source  for  a 
minimum  of  3  years.  Subsection  (a)(1) 
requires  certification  of  annual 
employee  training  under  the  source's 
training  program  be  kept.  Subsection 
(a)(2)  requires  certain  information 
regarding  each  coating  used  each 
working  day  of  surface  coating 
operation  be  recorded.  Such  information 
includes:  the  coating  identification 
(trade  name,  manufacturer,  coating 
category  consistent  with  rule 
definitions,  and  applicable  VOC  content 
requirement):  the  VOC  content  of  the 
coating,  as  supplied;  certification  of  the 
VOC  content  of  the  supplied  coating  • 
from  the  coating  manufacturer.  Material 
Safety  Data  Sheets  (MSDS).  or  product     . 
data  sheet  for  each  coating  used;  the 
volume  of  the  coating  used;  the  thinner 
added  to  the  coating,  including  thinner 
description,  VOC  content,  and  volume 
added.  It  should  be  noted  that  this 
record  keeping  requirement  is 
applicable  to  coatings  otherwise 
exempted  from  VOC  content  limitations 
in  section  2. 

Subsection  (a)(2)  also  requires  that  for 
each  solvent  used  each  working  day, 
subject  sources  must  keep  records  of  the 
solvent  description;  solvent  use 
(thinning  or  cleanup);  VOC  content; 
volume  used  for  thinning;  and  volume 
used  for  cleanup 

Subsection  (a)  (3)  and  (4)  requires 
copies  of  the  compliance  plan  and 
quarterly  compliance  report  required 
under  subsection  (b).  Subsection  (b) 
requires  that  on  or  before  January  1, 
1996.  each  subject  source  shall  submit 
to  IDEM  for  review  a  compliance  plan 
which  addresses  the  source's  required 
compliance  procedures,  training 
program,  record  keeping  procedures, 
and  procedures  to  comply  with  the 
rule's  work  practice  standards.  A  source 
may  revise  its  compliance  plan  upon 
notifying  IDEM  m  writing  that  a  major 
change  in  the  sources  operations  has 
occurred.  Beginning  May  1,  1996,  and 
within  60  days  after  the  end  of  each 
quarter,  each  subject  source  shall  submit 
a  quarterly  compliance  report  indicating 
the  compliance  status  with  the  rule's 
work  practice  standards,  training 
program,  emission  standards, 
compliance  procedures,  and  provision 


of  the  compliance  plan.  Also  required  to 
be  included  in  the  report  is  each 
instance  of  noncompliance,  the 
corrective  action  taken,  and  the  reason 
for  the  noncompliance.  Reporting 
frequency  may  be  changed  to 
semiannually  after  May  1, 1997,  if  a 
source  requests  such  a  change  in 
writing,  and  IDEM  approves  it. 

m.  Evaluation  of  Rule 

As  previously  discussed,  Indiana 
intends  that  this  shipbuilding  and  ship 
repair  SIP  revision  submittal  vnll  be  one 
of  the  control  measures  which  will 
satisfy  15%  ROP  plan  requirements 
under  the  Act  for  Claik  and  Floyd 
Counties.  A  review  of  the  emission 
reduction  credit  claimed  for  this  rule  for 
purposes  of  the  Indiana  15%  ROP  plan 
will  be  addressed  when  EPA  takes 
rulemaking  action  on  the  Clark  and 
Floyd  15%  ROP  plan  SIP.  (EPA  will 
take  rulemaking  on  the  overall  15% 
ROP  plan  in  a  subsequent  rulemsiking 
action.) 

On  August  27,  1996.  a  Control 
Techniques  Guidelines  (CTG)  document 
was  published  which  recommends 
Reasonably  Available  Control 
Technology  (RACT)  control  measures 
for  shipbuilding  and  ship  repair  coating 
operations  (61  FR  44050).3  In  turn, 
states  with  moderate  and  above  ozone 
nonattainment  areas  are  required  under 
section  162(b)(2)  to  submit  a  SIP 
revision  providing  regulations 
consistent  with  RACT  few  VOC  source 
categories  that  are  covered  by  a  CTG 
issued  after  enactment  of  the  Act's 
amendments  of  1990,  but  prior  to  the 
time  of  attainment.  This  Act 
requirement,  however,  is  separate  from 
the  requirement  under  section  182(b)(1) 
that  states  adopt  and  implement  control 
measures  to  achieve  15%  VOC 
reduction;  such  control  measures  need 
not  constitute  RACT  to  be  creditable 
under  the  15%  ROP  plan.  Since  the 
Indiana  shipbuilding  and  ship  repair 
rule  was  submitted  primarily  for 
purposes  of  ♦he  15%  ROP  plan,  was 
adopted  and  submitted  before  the  CTG 
was  published,  and  tightens  the 
stringency  of  the  SIP,  EPA  is  approving 
the  control  measures  contained  in  the 
Indiana  rule  at  this  time  without 


-'  A  definition  of  RACT  is  cited  in  a  General 
Preamble-Supplement  on  CTGs,  published  at  44  FR 
at  53761  (September  17.  1979).  RACT  is  defmed  as 
the  lowest  emission  limitation  that  a  particular 
source  is  capable  of  meeting  by  the  application  of 
control  technology  that  is  reasonably  available, 
considering  technological  and  economic  feasibility- 
CTGs  are  documents  intended  to  assist  the  States 
in  determining  RACT.  The  CTGs  provide 
information  on  available  air  pollution  control 
techniques  and  provide  recommendations  on  what 
the  EPA  considers  the  "presumptive  norm"  for 
RACT. 
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determining  whether  they  satisfy  RACT 
requirements  under  section  182(b)(2). 

As  for  the  remainder  of  the  Indiana 
rule,  EPA  has  reviewed  the  rule's 
definitions,  exemptions,  compliance 
methods,  testing,  and  record  keeping 
and  recording  requirement  to  determine 
whether  the  rule  is  enforceable.  The 
definitions  provided  under  section  3  of 
the  rule  are  based  upon  definitions  used 
in  the  promulgated  national  emissions 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  this  industry  (60  FR  ^ 
64330,  December  15,  1995).  The  rule's 
definitions  adequately  describe  the 
terms  used  in  the  rule  for  purposes  of 
compliance,  and  are.  therefore, 
approvable. 

As  for  the  coating  exemption 
provision  under  section  2,  EPA  has 
requested  that  Indiana  clarify  what 
types  of  coating  are  covered  under 
section  2(3):  "Any  marine  coating  used 
in  a  touch-up  operation."  IDEM  has 
stated  in  a  September  3,  1996,  letter  that 
this  exemption  is  intended  only  to 
apply  to  coatings  which  are  used  to 
repair  minor  surface  damage  and 
imperfections,  and  that  this  exemption 
does  not  apply  to  primary  coatings 
(primers,  general  use,  and  specialty 
coatings)  except  when  they  are  used  in 
touch-up  operations.  The  exemption 
provisions  under  section  2  are 
approvable. 

The  provisions  in  section  5  which 
allow  a  soiut:e  to  demonstrate 
compliance  through  a  certificate  issued 
by  the  manufacturer  certifying  the  V(3C 
content  of  each  batch  of  coating  used  are 
based  upon  similar  compUance 
procedures  promulgated  in  the 
shipbuilding  and  ship  repair  NESHAP. 
As  was  discussed  before,  this 
certification  must,  as  provided  under 
section  3(7),  attest  to  the  VOC  content 
as  determined  through  analysis  by  EPA 
Method  24.  or  through  use  of  the  forms 
and  procedures  outlined  in  EPA 
pubhcation  EPA  450/3-84-019,  revised 
June  1986.  If  any  discrepancy  exists 
between  the  manufacturers  certification 
and  EPA  Method  24,  EPA  Method  24 
shall  govern.  Also  section  5(5)  provides 
that  IDEM  or  EPA  may  test  or  have 
tested  any  coating  for  VOC  content 
using  EPA  Method  24,  and  if  any 
discrepancies  exist  between  the 
manufacturer's  certification  and  EPA 
Method  24  test  results,  the  Method  24 
test  results  shall  take  precedence.  These 
compliance  procedures  are  approvable. 

The  rule's  daily  record  keeping  and 
quarterly  reporting  requirements  under 
section  7  will  assure  that  VOC  content 
limits  are  met  as  applied  and  that  any 
thinning  of  coating  will  not  result  in 
non-compliance,  and  that  the  work 
practice  standards  and  training 


requirements  of  the  rule  will  be 
properly  met.  The  rule's  record  keeping 
and  reporting  requirements  are 
approvable. 

rV.  Final  Action 

Indiana's  rule  covering  ship  building 
or  ship  repair  operations,  326  lAC  8-12. 
as  submitted  on  February  13.  1996,  and 
June  27.  1996,  contain  enforceable  VOC 
control  measures  which  tighten  the 
stringency  of  the  Indiana  ozone  SIP  for 
Clark.  Floyd,  Lake,  and  Porter  Counties. 
On  this  basis,  the  rule  is  approvable. 
EPA,  however,  is  not  rulemaking  at  this 
time  as  to  whether  this  rule  satisfies 
RACT  requirements  pursuant  to  section 
182(b)(2)  of  the  Act. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  March  24. 
1997  unless,  by  February  21,  1997, 
adverse  or  critical  conunents  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
elective  date  by  publishing  a 
subsequent  rulemaking  that  will 
withdraw  the  final  action.  All  pubUc 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  pubhc 
is  advised  that  this  action  will  be 
effective  on  March  24,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
estabhshing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviroiunental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  fitim  Mary  D. 
Nichols.  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 


exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory'  Flexibility  Act. 
5  U.S.C.  section  600  et  seq..  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively. 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  .  quirements.  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibiUty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22.  1995.  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate: 
or  to  the  private  sector,  of  $100  milhon 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tnbal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  F  Jl(a)(l)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
QiAeral  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
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not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Jiidicia]  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  24.  1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  Bled,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated.  December  24.  1996. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(113)  to  read  as 
follows: 

S  52.770    Identification  of  plan. 


(c)  *  •  • 

(113)  On  February  13,  1996,  and  June 
27,  1996,  Indiana  submitted  rules  for  the 
control  of  volatile  organic  compound 
emissions  from  shipbuilding  and  ship 
repair  operations  in  Clark.  Floyd,  Lake, 
and  Porter  Counties  as  a  revision  to  the 
State  Implementation  Plan. 

(i)  Incorporation  by  reference.  326 
Indiana  Administrative  Code  8-12: 
Shipbuilding  or  Ship  Repair  operations 
in  Clark.  Floyd,  Lake,  and  Porter 
Counties,  Section  1:  Applicability, 
Section  2:  Exemptions.  Section  3; 
Definitions,  Section  4:  Volatile  organic 
compound  emissions  limiting 
requirements.  Section  5:  Compliance 
requirements.  Section  6:  Test  methods 
and  procedures,  and  Section  7:  Record 
keeping,  notification,  and  reporting 
requirements.  Adopted  by  the  Indiana 


Air  Pollution  Control  Board  September 
6,  1995.  Filed  with  the  Secretary  of  State 
April  1,  1996.  Published  at  Indiana 
Register,  Volume  19,  Number  8.  May  1, 
1996.  Effective  May  1.  1996. 

|FR  Doc  97-1425  Filed  1-21-97;  8:45  am] 
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40  CFR  Part  52 

[CA  105-001 2a;  FRL-5673-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Kern 
County  Air  Pollution  Control  District; 
San  Diego  County  Air  Pollution  Control 
District;  Ventura  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
California  State  Implementation  Plan 
(SIP).  The  revisions  concern  rules  from 
the  Kern  Countv  Air  Pollution  Control 
District  (KCAPCD).  the  San  Diego 
County  Air  Pollution  Control  District 
(SIXL\PCD).  and  the  Ventura  County 
Air  Pollution  Control  District 
(VCAPCD).  This  approval  action  wall 
incorporate  five  rules  into  the  federally 
approved  SIP  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  oxides  of  nitrogen  (NO,)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  The  rules  control  NO, 
emissions  from  boilers,  steam 
generators,  process  heaters,  electric 
utility  boilers,  internal  combustion 
engines,  and  stationary  gas  tiubines. 
The  EPA  is  finalizing  the  approval  of 
these  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for' 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonttainment  areas. 
DATES:  This  action  is  effective  on  March 
24. 1997  unless  advei-se  or  critical 
comments  are  received  by  February  21. 
1997  If  the  effective  date  is  delayed,  a 
timely  notice  will  be  pubUshed  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  rules  and 
EP.\'s  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Office  (AIR-4).  Air 
Division.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 


Hawthorne  Street,  San  Francisco,  CA 

94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington.  DC  20460. 
California  Air  Resources  Board, 

Stationary  Soiut:e  Division,  Rule  ' 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95814. 
Kern  County  Air  Pollution  Control 

District.  2700  M  Street.  Suite  302. 

Bakersfield,  CA  93301. 
San  JJiego  County  Air  Pollution  Control 

District,  Rule  Development  Section, 

9150  Chesapeake  Drive,  San  Diego, 

CA  92123-1096. 
Ventura  County  Air  Pollution  Control 

District,  Rule  Development  Section, 

669  County  Square  Drive,  Ventura, 

CA  93003. 

Written  comments  should  be 
submitted  to  Andrew  Steckel. 
Rulemaking  Office  (AIR-4).  Air 
Division,  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco,  CA  95105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  Air  Division.  I  IS. 
Envirorunental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1185. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  KCAPCD's  Rule 
425.2,  Boilers,  Steam  Generators,  and 
Process  Heaters  (Oxides  of  Nitrogen); 
Rule  427,  Stationary  Piston  Engines 
(Oxides  of  Nitrogen);  SDCAPCD's  Rule 
69.4,  Stationary  Reciprocating  Internal 
Combustion  Engines;  VCAPCD's  Rule 
59,  Electric  Power  Generating 
Equipment — Oxides  of  Nitrogen 
Emissions;  and  Rule  74.23,  Stationary 
Gas  Turbines.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
February  11.  1994  (Rule  59),  October  19, 
1994  (Rule  69.4),  May  25.  1995  (Rule 
425.2),  and  March  26,  1996  (Rules  74.23 
and  427). 

Background 

On  November  15, 1990.  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  reasonably  available  control 
technology  (RACT)  are  set  out  in  section 
182(fl  of  the  CAA.  On  November  25. 
1992,  EPA  published  a  notice  of 
proposed  rulemaking  entitled  "State 
Implementation  Plans;  Nitrogen  Oxides 


UMI 
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Supplement  to  the  General  Preamble; 
Clean  Air  Act  Amendments  of  1990 
Implementation  of  Title  I:  Proposed 
Rule,"  (the  NO,  Supplement)  which 
describes  the  requirements  of  section 
182(f).  The  NOx  Supplement  should  be 
referred  to  for  further  information  on  the 
NOx  requirements  and  is  incorporated 
into  this  document  by  reference.  Section 
182(f)  of  the  Clean  Air  Act  requires 
States  to  apply  the  same  requirements  to 
major  stationary  sources  of  NO, 
("major"  as  defined  in  section  302  and 
section  182  (c),  (d).  and  (e))  as  are 
applied  to  major  stationary  sources  of 
volatile  organic  compounds  (VOCs),  in 
moderate  or  above  ozone  nonattainment 
areas.  Kern  County  is  classified  as  a 
serious  nonattainment  area.'  San  Diego 
County  is  classified  as  a  serious 
nonattainment  area,  and  Ventura 
County  area  is  classified  as  severe  for 
ozone.^  All  areas  are  subject  to  the 
RACT  requirements  of  section  182(b)(2). 
cited  below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  technique  guidelines 
(CTG)  document  or  a  post-enactment 
CTG  document)  by  November  15,  1992. 
There  were  no  NO,  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NO,  category 
since  enactment  of  the  CAA.  The  RACT 
rules  covering  NO,  sources  and 
submitted  as  SIP  revisions  are  expected 
to  require  final  installation  of  the  actual 
NO,  controls  by  May  31,  1995  for  those 
sources  where  installation  by  that  date 
is  practicable. 

This  document  addresses  EPA's 
direct-final  action  for  the  KCAPCD's 
Rule  425.2,  Boilers,  Steam  Generators, 
and  Process  Heaters  (Oxides  of 
Nitrogen);  Rule  427,  Stationary  Piston 
Engines  (Oxides  of  Nitrogen); 
SDCAPCD's  Rule  69.4,  Stationarv- 
Reciprocating  Internal  Combustion 
Engines;  and  for  the  VCAPCD's  Rule  59, 
Electric  Power  Generating  Equipment — 
Oxides  of  Nitrogen  Emissions;  and  Rule 
74.23,  Stationary  Gas  Turbines.  The 
KCAPCD  adopted  Rule  425.2  on  April  6, 
1995  and  Rule  427  on  January  1.  1996. 
The  SDCAPCD  adopted  Rule  69.4  on 
September  27,  1994  and  the  VCAPCD 


'  Kern  County  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CA,V  See  56  FR  56694 
(November  6.  1991). 

-  The  San  Diego  and  Ventura  County  Areas 
retained  their  designations  of  nonattainment  and 
were  classified  by  operation  of  law  pursuant  to 
sections  107(d)  and  181(a)  upon  the  date  of 
enactment  of  the  CAA.  See  56  FR  56694  (November 
6.  1991).  The  San  Diego  Area  was  reclassified  from 
severe  to  serious  on  February  21,  1995.  See  60  FR 
3771  (January  19.  1995). 


adopted  Rule  59  on  October  12,  1993 
and  Rule  74.23  on  October  10.  1995. 
The  submitted  KCAPCD's  Rule  425.2 
was  found  to  be  complete  on  Julv  24, 
1995  and  Rule  427  on  Mav  15.  1996. 
SDCAPCD's  Rule  69.4  was  found  to  be 
complete  on  October  21,  1994. 
VCAPCD's  Rule  59  was  found  to  be 
complete  on  April  11,  1994;  and  Rule 
74.23  on  May  15,  1996  pursuant  to 
EPA's  completeness  criteria  set  forth  in 
40  CFR  Part  51  Appendix  V '  and  are 
being  finalized  for  approval  into  the  SIP. 

NO,  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  five  rules  control  emissions 
of  NO,  from  electric  utilities  and 
various  industries  used  in  a  wide 
variety  of  applications.  The  rules  were 
adopted  as  part  of  the  KCAPCD's, 
SDCAPCD's,  and  VCAPCD's  efforts  to 
achieve  and  maintain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  All  five  rules  are 
required  to  satisfy  the  mandates  of  the 
Clean  Air  Act  requirements,  and  were 
submitted  pursuant  to  the  CAA 
requirements  cited  above. 

EPA  Evaluation 

In  determining  the  approvability  of  a 
NO,  rule,  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretations  of  these  requirements, 
which  form  the  basis  for  this  action, 
appear  in  the  NO,  Supplement  and 
various  other  EPA  policy  guidance 
documents."  Among  these  provisions  is 
the  requirement  that  a  NO,  rule  must,  at 
a  minimum,  provide  for  the 
implementation  of  RACT  for  stationan,' 
sources  of  NO,  emissions. 

For  the  purposes  of  assisting  state  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement,  cited  above  (57  FR  55620). 
In  the  NOx  Supplement,  EPA  provides 
guidance  on  how  RACT  should  be 
determined  for  major  stationary  sources 
of  NOx  emissions.  The  document  sets 
RACT  emission  levels  specifically  for 
electric  utiliiv  boilers.  For  all  other 


"  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  155  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 

■*  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policv  that 
concern  R.\CT.  52  FR  45044  (November  24.  1987); 
and  "Issues  Relating  to  VOC  Regulation  Cutpoinls, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988). 


source  categories,  EPA  expects  States/ 
Districts  to  establish  RACT  levels 
comparable  to  those  levels  for  utiUty 
boilers  taking  into  account  cost,  cost- 
effectiveness,  ind  emission  reductions. 

While  most  of  the  guidance  issued  by 
EPA  (previous  to  the  NOx  Supplement) 
on  what  constitutes  RACT  for  stationary 
sources  has  been  directed  towards 
application  for  VOC  sources,  much  of 
the  guidance  is  al  o  applicable  to  RACT 
for  stationary  soi.  ces  of  NOx  (see 
section  4.5  of  the  NOx  Supplement)  In 
addition,  pursuant  to  section  183(c). 
EPA  has  issued  alternative  control 
techniques  documents  (ACTs).  that 
identify  alternative  controls  for  most 
categories  of  stationan.'  sources  of  NOx, 
The  ACT  documents  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx  While  providing  guidance 
and  information  for  States  to  use  in 
making  R.^CT  determinations,  the  ACTs 
do  not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx-  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  ha .  e  been  issued  by  EPA  to 
ensure  that  submitted  NOx  R-ACT  rules 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

KCAPCD  Rule  425.2  sets  NOx 
emission  limits  for  units  with  annual 
heat  input  of  9  billion  Btu  or  more  at  70 
parts  per  million  (ppm)  by  volume  for 
gas-fired  units  and  115  ppm  for  liquid- 
fired  units.  Emission  Umits  are 
corrected  to  3%  oxygen.  Rule  425.2 
meets  EPA's  R.\CT  guidance  and  May 
31,  1995  implementation  requirements 
by  requiring  that  RACT  be  fully 
implemented  by  November  1997  and 
that  interim  measures  including 
submission  of  a  compliance  plan  and  an 
application  for  authority  to  construct  be 
met  to  ensure  progress  toward  final 
compliance. 

EPA  established  RACT  levels  for 
electric  utility  boilers  and 
recommended  for  other  source 
categories  that  States/Districts  make 
RACT  determinations  comparable  to 
those  EPA  established  for  electric  utility 
boilers.  This  comparability  should  be 
based  on  several  factors  including  cost, 
cost -effectiveness,  and  emission 
reductions. 

The  California  Air  Resources  Board 
RACT/BARCT  Guidance-'  document  for 
institutional,  commercial,  and  industnal 


'  Dete'mination  of  Roasonably  Available  Control 
Technology  and  Best  .Available  Retrofit  Control 
Technology  for  Industrial.  Institutional,  and 
Commercial  Boilers.  Steam  Generators,  and  Process 
Heaters  (RACT/B.\RCT  guidance  for  IQ  boilers). 
California  Air  Resources  Board,  )uly  18,  1991. 
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(ICI)  boilers  suggests  a  RACT  limit  of  70 
ppm  corrected  to  3%  O-  for  units  fired 
with  gaseous  fuel  and  115  ppm  for  units 
fired  with  fuels  other  than  gas.  EPA  has 
used  CARB's  Guidance  document  in 
evaluating  Rule  425.2  for  consistency 
with  the  CAA's  RACT  requirements. 
Rule  425  2's  RACT  emission  limits  (70/ 
115  ppm)  are  generally  comparable  to 
the  emission  limits  of  CARB's  Guidance 
document  and  meet  federal  R-^CT 
requirements. 

Kern  Rule  427  contains  different 
requirements  depending  upon  the  size 
of  the  engines.  Engines  rated  greater 
than  50  bhp  are  required  to  conduct 
regular  maintenance  procedures. 
Engines  rated  greater  than  250  bhp  are 
required  to  meet  the  emissions  limits  by 
lune  1997.  The  rule  establishes  R^CT 
emission  limits  for  engines  rated  250 
bhp  or  greater  at  50  parts  per  million 
(ppm),  125  ppm.  and  600  ppm  for  rich 
burn  engines,  lean  burn  engines,  and 
diesel  engines,  respectively.  In  lieu  of 
meeting  the  emissions  limits,  sources  ^ 
may  install  control  equipment  that 
reduces  NO,  emissions  by  90%.  80%, 
and  30%  for  rich-burn,  lean-burn,  and 
diesel  engines,  respectively.  Although 
final  compliance  with  the  emissions 
limits  is  not  required  until  1999,  the 
rule  does  require  interim  measures  be 
met  by  1995.  Em.ission  control  plans 
and  maintenance  procedures  are 
required  in  the  interim  to  ensure 
progress  toward  final  compliance  with 
the  emission  limits  in  1999 

San  Diego  Rule  69.4  describes 
emission  limits  and  reduction 
requirements  in  two  tables.  One  table 
establishes  R.'\CT  concentration  limits 
and  the  other  table  sets  percent 
reduction  limits.  Rule  69.4  establishes 
RACT  at  50  ppm  for  rich  bum  engines. 
125  ppm  for  lean  bum  engines,  and  700 
ppm  for  diesel  engines.  The 
concentration  limits  are  referenced  to 
15%  oxygen  on  a  dry  basis.  The 
alternative  control  device  efficiencies 
are  set  at  90%,  80%,  and  25%  for  rich, 
lean,  and  diesel  engines,  respectively. 
The  rule  requires  the  RACT  limits  be 
met  by  May  31.  1995  for  existing 
engines  and  upon  start-up  for  new 
engines. 

The  current  SIP  approved  version  of 
VCAPCD  Rule  59  limits  NO,  emission 
from  boilers  rated  greater  than  or  equal 
to  2,150  million  British  Thermal  Units 
(MMBtu)  to  0.10  pounds  per  megawatt- 
hour  (Ib/MVV-hr)  produced,  and  limits 
NO,  emissions  from  boilers  rated  less 
than  2.150  MMBtu  to  0.20  Ib/MW-hr 
produced.  Final  compliance  with  these 
limits  is  required  by  June  4.  1994  and 
lune  4,  1996  respectively.  The 
significant  changes  in  the  October  12, 
1993  version  of  Rule  59  are:  (1)  boilers 


under  2,150  million  Btu  per  hour  are 
now  limited  to  0.10  pound  per 
megawatt-hour  (Ib/MVV-hr)  produced  at 
loads  at  or  above  43  megawatts  (M\V); 
and  (2)  the  start-up  duration  of  this 
exemption  for  auxiliary  boilers  has  been 
changed  from  one  hour  to  four  hours. 
The  additional  reduction  of  NO, 
emissions  derived  from  this  rule  is  part 
of  VCAPCD's  effort  towards  achieving 
the  state  and  federal  ozone  standards, 

VCAPCDs  Rule  74.23  sets  NO,  limits 
at  42  ppm  (gas-fired)  and  65  ppm  (oil- 
fired)  for  units  rated  at  or  above  0.3  M\V 
but  less  than  2.9  MW  and  for  units  rated 
4  MW  and  greater,  but  operating  at  less 
than  877  hours  per  year.  For  all  other 
units,  the  rule  sets  the  following 
emission  limits:  (i)  25  ppm  (gas-fired), 
corrected  for  turbine  efficiencv  and  65 
ppm  (oil-fired)  for  units  rated  at  or 
above  2.9  MW  but  less  than  10  MW;  (ii) 
9  ppm  (gas-fired)  and  25  ppm  (oil-fired) 
for  units  rated  greater  than  10  MW  with 
selective  catalytic  reduction  (SCR);  and 
(iii)  15  ppm  (gas-fired)  and  42  ppm  (oil- 
fired)  for  units  rated  greater  than  10  MW 
with  no  SCR.  Rule  74.23  meets  EPAs 
RACT  guidance  and  May  31.  1995 
implementation  requirements  by 
requiring  that  BARCT  limits  be  fully 
implemented  by  April  2001.  and  that 
interim  measures  including  submitting  a 
compliance  plan  and  implementing 
interim  emission  limits  be  met  to  ensure 
progress  toward  the  final  emission  limit 
of  the  rule. 

The  California  Air  Resources  Board 
RACT/BARCT  Guidance^  document  for 
stationary  gas  turbines  suggest  RACT 
limits  of  42  ppm  for  gas-fired  units  and 
65  ppm  for  oil  fired  units.  BARCT  limits 
for  units  with  SCR  are  9  ppm  and  25 
ppm  for  gas-fired  units  and  oil-fired 
units  respectively.  For  units  without 
SCR,  the  BARCT  limits  are  15  ppm  (gas- 
fired  units)  and  42  ppm  (oil-fired  units). 
Rule  74.23  emission  limits  meet  the 
values  of  CARB's  RACT/BARCT  limits, 
thereby  meeting  the  CAA  requirements 
for  RACY. 

EPA  agrees  that  the  RACT  emissions 
limits  established  in  the  Kern  Rules 
425.2  and  427.  the  San  Diego  Rule  69.4, 
and  the  Ventura  Rules  59  and  74.23  are 
consistent  with  the  Agency's  guidance 
and  policy  for  making  RACT 
determinations,  and  believes  the  rules 
satisfy  the  NOx  RACT  requirement  of 
the  CAA  for  ICI  boilers  in  Kem  County, 
the  I/C  engines  in  Kern  and  San  Diego 
Counties,  the  electric  utility  boilers  and 


*  Determination  of  Reasonably  Available  Control 
Technology  and  Best  Available  Retrofit  Control 
Technology  for  the  Control  of  Oxides  of  Nitrogen 
from  Stationary  Gas  Turbines  (RACT/BARCT 
guidance  for  ga;  turbines),  California  Air  Resources 
Board,  May  18, 1992. 


the  stationary  gas  turbines  in  Ventura 
County. 

EPA  is  incorporating  these  mles  into 
the  SIP  because  they  strengthen  the  SIP 
through  the  addition  of  enforceable 
measures  such  as  NO,  emission  limits, 
recordkeeping,  test  methods, 
definitions,  and  compUance  tests.  EPA 
believes  all  five  rules  for  these  source 
categories  in  each  district  satisfy  the 
RACT  requirements  of  the  CAA.  A  more 
detailed  discussion  of  the  sources 
controlled,  the  controls  required,  and 
the  analysis  of  how  these  controls  meet 
RACT  can  be  found  in  the  Technical 
Support  Document  (TSD)  for  each  mle 
available  from  the  U.S.  EPA  Region  IX 
office. 

EP.^  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations  and  EPA  policy.  All  five 
rules  meet  RACT  requirements  for  their 
particular  category,  and  contain 
implementation  dates  consistent  with 
the  CAA  and  EPA's  policy.  Therefore, 
all  five  are  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110  and  Part 
D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  March  24,  1997, 
unless,  by  February  21,  1997,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  March  24,  1997. 


UMI 
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Regulatory  Process 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Refonn  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SlOO  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  goveriunents  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  SlOO 
million  or  more  to  State,  local,  or  tribal 
govenunents  in  the  aggregate  or  to  the 
private  sector. 

Under  801  (a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
these  rules  and  other  required 
information  to  the  US,  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rules  in  today's  Federal  Register. 
These  rules  are  not  major  rules  as 
defined  by  section  804(2)  of  the  APA  as 
amended. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulator}'  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  government 
entities  with  jurisdiction  over 
population  of  less  than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I.  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 


requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry-  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v,  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.  Ct,  1976);  42  U.S.C. 
7410  (a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Oxides  of 
nitrogen.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1.  1982 

Dated:  December  23,  1996. 
Felicia  Marcus, 

Regional  Administrator. 

Subpart  F  of  part  52.  chapter  I.  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c){195l(i)(B)(i?), 
(C)(202)(i)(C)(5).(C)(221)(i)(A)(J), 
(Cj(230)(i)(A)(2)  and  (C)(230)(i)(C)  to 
read  as  follows: 

§  52.220    Identification  of  plan. 


tc)  '  •  - 
(195)*  • 

(i)  *  *  * 
(B)  *  *  * 


(2)  Rule  59,  adopted  on  October  12. 
1993. 

***** 

(202)  *  •  • 

(i)  *  •  * 
(C) •  •  • 

(5)  Rule  69.4,  adopted  on  September 
27.  1994. 

***** 

(221) •  *  • 
(i)  '  *  * 
(A)  •  •  • 

(3)  Rule  425,2.  adopted  on  April  6, 
1995. 

*  •  •  •  * 

(230) *  *  • 

(i)  *  •  * 

(A)  *  •  • 

(2)  Rule  74.23,  adopted  on  October  10, 
1995. 
*         •         *         •         * 

(C)  Kern  County  Air  Pollution  Control 
District 

(J)  Rule  427.  adopted  on  lanuarv  25, 
1996. 

IFR  Dot.  97-1078  Filed  1-21-97.  8:45  am) 

BILUNG  COOC  AS60-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7204] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEM.^). 
ACTION:  Interim  rule. 

SUMMARY:  Thi^  interim  rule  hsts 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  .Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Executive  .■\ssociate  Director.  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period, 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
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available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  H.  Sharrocks.  Ir..  Chief. 
Hazard  Identification  Branch.  Mitigation 
Directorate.  500  C  Street  SVV.. 
Washington.  DC:  20472.  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  communitv  in  this 
interim  rule.  However,  the  address  of 
the  Chief  E.xecutive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U  S.C  4105. 
and  are  in  accordance  vMth  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shovvt; 
and  must  be  used  for  ail  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 


National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60  3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65  4 

National  Environmental  Policy  Act 

This  rule  is  categorically  e.xcluded 
from  the  requirements  of  44  CFR  Part 
10.  Envirormiental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director. 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibilit    Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 


Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1,  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p  329;  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp,  p,  376. 

§  65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  cotinty 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
put>lished 

Chief  executive  officer 
of  community 

Effective  date  of  modi- 
fication 

1 

Community 
No. 

Alaska  

Kenai  Peninsula  Bor- 

October 17,  1996,  OctotJer 

The  Horrorable  Don  Gil- 

September  24,  1996  .„ 

020012 

ough. 

24,  1996,  Peninsula 
Clarion. 

man,  Mayor,  Kenai 
Peninsula  Borough, 

144  North  Binkley, 
SokJotna,  Alaska 
99669-7599. 

Arkansas:  Benton 

Unirxxjrporated  Areas 

October  31,  1996,  Novem- 
t5er  7,  1996,  Benton 
County  Daily  Record. 

The  Honorat)le  Bruce 
Rutherford,  Benton 
County  Judge,  215 
East  Central.  Suite 
#9,  Bentonville,  Ar- 
kansas 72712, 

October  15,  1996  

050419 

Arkansas:  LonoKe  

City  of  CaDot  

December  4   i996  De- 

The Honorat)le  Joe  L 

November  12   1996 

050309 

cember  n,  1996.  Cabot 

Allman,  Mayor,  City 

Star  Herald. 

of  Cabot,  P.O.  Box 
1113,  Cabot,  Arkan- 
sas 72023. 

Arkansas;  Lofxjke  

Unincorporated  Areas 

December  4,  1996,  De- 
cember 11,  1996.  Cabot 

The  HonoratJie  Don  R. 
Bevis,  County  Judge, 

Novemtier  12,  1996  .... 

050448 

> 

Star  Herald 

Lonoke  County,  301 
North  Center.  Suite 
201,  Lonoke,  Arkan- 
sas 72086. 

r- 
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State  and  county 


Location 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer 
of  community 


Effectrve  date  of  modi- 
fication 


Community 
No 


Anzona:  Coconino 


Arizona:  Maricopa 


City  of  Flagstaff 


City  of  Glendale 


Arizoria:  Maricopa 


Unincorporated  Areas 


Arizona;  Santa  Cruz 


Arizona:  Maricopa 


City  of  Nogales 


City  of  Peoria 


California:  Riverside 


Kansas:  Johnson 


City  of  Moreno  Valley 


City  of  Shawnee 


Mtssoun:  St.  Louis 


fvlevada:  Clark 


Nevada:  Clark 


Nevada:  Clark 


Unincorporated  Areas 


Unincorporated  Areas 


Octot)er  25.  1996,  Novem- 
ber 1,  1996,  The  An- 
zona Daily  Sun. 


November  22,  1996.  No- 
vember 29,  1996,  An- 
zona Republic. 


November  22,  1996,  No- 
vember 29,  1996,  An- 
zona Repubiic. 


October  18,  1996,  October 
25,  1996,  Nogales  Inter- 
national. 


November  22,  1996,  No- 
vember 29,  1996,  Ari- 
zona Republic. 


Novemt)er  7,  1996,  No- 
vember 14,  1996,  The 
Valley  Times. 


October  14,  1996,  October 
21.  1996,  The  Olathe 
Daily  News. 


November  1,  1996,  No- 
vember 8,  1996,  St. 
Louis-Post  Dispatch. 


October  24,  1996,  October 
31,  1996,  Las  Vegas 
Review^ournal 


Unincorporated  Areas 


Novemtier  15,  1996,  No- 
vember 26,  1996,  Las 
Vegas  Review-Journal. 


City  of  Mesquite 


October  24,  1996,  October 
31,  1996,  Las  Vegas 
Review-Journal. 


The  Horrorabie  Chns- 
topTter  J  Bavasi, 
Mayor,  City  of  Flag- 
staff, 21 1  West 
Aspen  Avenue,  Flag- 
staff, Arizona  86001, 

The  Honorable  Elair^ 
Scnjggs,  Mayor,  City 
of  Glendale.  5850 
West  Glendale  Ave- 
nue, Glendale.  Ari- 
zona 85301 

The  Honoratjie  Tom 
Rawles.  Chairperson, 
Maricopa  County 
Board  of  Supervisors, 
301  West  Jefferson. 
Phoenix,  Arizona 
85003. 

The  Honoratde  Louie 
VakJez,  Mayor.  City 
of  Nogales.  777  North 
Grarxl  Avenue, 
Nogales.  Arizona 
85621. 

The  Honorable  Ken  C 
Forgia.  Mayor.  City  of 
Peoria,  8401  West 
Monroe,  Phoenix,  Ari- 
zona 85345 

The  HorwraWe  Denise 
Lanning,  Mayor.  City 
of  Moreno  Valley, 
P.O.  Box  88005, 
Moreno  Valley,  Calt- 
fornia  92552-0805. 

The  HorKwatJte  Jim 
Allen,  Mayor,  City  of 
Shawnee,  City  Hall, 
11110  Johnsor.  Dnve, 
Shawnee.  Kansas 
66203-2799. 

The  Honorable  Buzz 
Westfall,  St.  Louis 
County  Executive.  41 
South  Central,  Clay- 
ton, Missoun  63105. 

The  HoTKjrabte  Yvonne 
Atkinson  Gates, 
Chairperson,  Clark 
County  Board  of 
Commissioners,  225 
Bridger  Avenue.  Sixth 
Floor,  Las  Vegas.  Ne- 
vada 89155. 

The  Hofx>rat)*e  Yvonne 
Atkinson  Gates, 
Chairperson,  Clark 
County  Board  of 
Commiss»oners,  225 
Bridger  Averuje,  Sixth 
Floof,  Las  Vegas,  Ne- 
vada 89155. 

The  HorxxabJe  Kenneth 
Carter,  Mayor,  City  of 
Mesquite,  P.O.  Box 
69,  Mesquite,  Nevada 
89024. 


October  8,  1 996 


October  24,  1996 


October  24.  -:996 


040020 


040045 


040037 


Septemtier  1 1 ,  1 996 


040091 


Octot>er  24.  ■:996 


October  1 8,  1996 


Septemtaer  27   1996 


040050 


065074 


200' 77 


October  1 1 ,  1 996 


September  27,  1996 


290327 


320003 


October  31    ■•996 


September  27,  i996  ... 


320003 


320035 
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State  and  county 

Locatjon 

i  Dates  and  name  of  news- 
paper wtiere  notice  was 
put)<ished 

Chief  executive  officer 
of  community 

Effective  date  of  modi- 
fication 

Community 
No. 

New  Mexico:  BemalHto 

City  of  Atouquerque  .... 

October  10.  1996,  Octotjer 
17.  1996.  Albuquerque 
Journal. 

I  The  Honorable  Martin  J. 
Chavez,  Mayor,  City 
of  Albuquerque.  P.O. 
Box  1293,  Albuquer- 
que, New  Mexico 
87103. 

September  23,  1996  ... 

350002 

OWahoma:  Payne  

City  of  Stillwater 

October  17.  1996,  October 
24,  1996,  Smwater 
Newspress. 

The  Honorable  Terry 
Milter,  Mayor,  City  of 
Stillwater,  P.O.  Box 
1449,  Stillwater,  Okla- 
homa 74076. 

September  27,  1996  ... 

405380 

Texas:  Tan^nt 

City  of  Arlington  

October  25,  1996,  Novem- 
ber 1,  1996,  Fon  Worth 

The  Honorable  Richard 
Greene,  Mayor,  City 

October  8  1996 

485454 

Star  Telegram. 

of  Arlington,  P.O.  Box 
231,  Arlington,  Texas 
76004-0231. 

1 

Texas:  Tarrant 

City  of  Arlington  

November  15   1996  No- 

ThA  Honorahtp  Rir'hArri 

October  30,  1996  

485454 

vember  22,  1996,  Fort 

Greene,  Mayor.  City 

Worth  Star  Telegram. 

of  Arlington,  P.O.  Box 
231,  Arlington,  Texas 
76004-0231. 

Texas:  Tanant 

City  of  Fort  Worth  

November  15,  1996,  No- 

The Honorable  Kenneth 

October  30.  1996 

480596 

vember  22.  1996,  Fort 

Ban-,  Mayor,  City  of 

Worth  Star  Tele^am. 

Forth  Worth,  1000 
Throckmorton  Street, 
Fort  Worth,  Texas 
76102-6311. 

■ 

Texas;  Hams 

City  of  Houston  

November  18   1996  No- 

The Honorable  Robert 

November  7,  1996  

480296 

vember  25,  1996,  Hous- 

Lanier, Mayor,  City  of 

ton  Chronicle. 

Houston,  P.O.  Box 

1562,  Houston,  Texas 
77251. 

Texas:  Gfegg  and  Har- 

City  of  Longview  

November  27,  1996,  De- 

The Honorable  I.J.  Pat- 

November 13,  1996  .... 

480264 

nson. 

cember  4.  1996,  Long- 
view  News  Journal. 

terson,  Jr.,  Mayor, 
City  of  Longview, 
P.O.  Box  1952,  Long- 
view,  Texas  75606. 

Texas:  Dallas  

City  of  Mesqurte  

November  14,  1996.  No- 

The Honorable  Cathye 

November  1,  1996  

485490 

vember  21,  1996,  The 

Ray,  Mayor,  City  of 

Mesquite  News.                ' 

Ntesquite,  P.O.  Box 
850137,  Mesquite, 
Texas  75185-0137. 

; 

Texas:  Midland 

City  of  Midland  

November  15,  1996.  No-      ' 
vembe'-22,  1996,  Mid- 

The Horx)rable  Robert 
E.  Bums,  Mayor,  City 

October  30,  1996  

480477 

land  Reporter-Telegram.  ! 

of  Mklland,  P.O.  Box 
1152,  MkJIand,  Texas 

' 

79702-1152. 

(Catalog  of  Federal  Domestic  Assistance  No 
83.100,  "Flood  Insurance  ") 

Dated:  January-  14.  1997 
Riclurd  W.  Krimm. 

Executive  Associate  Director.  Mitigation 
Directorate 

|FR  Doc.  97-1505  Filed  1-21-97;  8  45  am) 

BIUJNG  CODE  1718-04-? 


44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agencv  (FENi\). 
ACTION:  Final  rule. 

SUMMARY:  Modified  ba.se  (1%  annual 
chance)  flood  elevations  are  finalized 


for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  tiieir  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  listed  community  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  E.\ecutive  Officer  of  each 
community  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

f->ederick  H.  Sharrocks.  jr.,  Chief, 
Hazard  Identification  Branch.  Mitigation 


Directorate,  500  C  Street  SW., 
Washington.  DC  20472.  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Executive  Associate 
Director  has  resolved  any  appeals 
resulting  from  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
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determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  hisurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commim.ity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 


These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director. 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  FlexibiHty  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibihty  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 


September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq., 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.  p  376. 

§  65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 

Chief  executive  offK»r  of  community 

F  lective  date 

of  modifca- 

tk)n 



Communrty 
No. 

Arizona:  Mancopn 

Unincorporated 

August  22,  1996, 

The  HonoratJie  Ed  King,  Chairman.  Man- 

August  7. 

t 

040037 

(FEMA  Docket  No. 

Areas. 

August  29.  1996, 

copa  County  Board  of  Supervisors.  301 

1996. 

7200). 

Arizona  Reput>tk:. 

West   Jefferson    Street,    Tenth    Ftoor, 
Phoenix,  Arizona  85003. 

Arizona:  Maricopa 

Town  of  Paradise 

Au9u,st22,  1996, 

The    Honorat)te    Man/in    Davis,    Mayor.  !  August  7, 

040049 

(FEMA  Docket  h4o. 

Valley. 

August  29,  1996. 

Town  of  Paradise  Valley,   6401    East  \      1996. 

7200). 

Arizona  Reputilic. 

Urxxjln  Dnve,  Paradise  Valley,  Arizona 
85253. 

Arizona:  Maricopa 

City  of  Phoenix  

August  22,  1996, 

The  Honorat)le  Skip  Rimsza,  Mayor,  City 

August  7, 

040061 

(FEMA  Docket  No. 

August  29,  1996, 

of    Phoenix.    200    West    Washington 

1996. 

7200). 

Arizona  Business 
Garette. 

Street,  Phoenix.  Anzona  85003               i 

California:  Orange 

City  of  Irvine 

August  14,  1996, 

The    Honorable    Michael    Ward.    Mayor.     July  10.  1996 

060222 

(FEMA  Docket  No. 

August  21.  1996. 

City  of  Irvine,  P.O.  Box  19575.  Irvine, 

7196). 

Orange  County 
Register. 

California  92713-9575. 

Colorado:  Arapahoe 

City  of  Aurora 

August  22,  1996, 

The  Honorable   Paul   E.   Tauer,   Mayor.  I  July  1 5,  1996 

080002 

(FEMA  Docket  No. 

August  29.  1996. 

City   of   Aurora,    1470   South   Havana 

7200). 

Villager. 

Street,    Suite   808,    Aurora.    Colorado 
80012. 

Colorado;  Arapahoe 

Unincorporated 

August  22,  1996, 

The    HonoratJIe    Polly    Page,    Chairman,  '\  July  15,  1996 

080011 

(FEMA  Docket  No. 

Areas. 

August  29.  1996, 

Arapahoe  County.  Board  of  Commis- 

7200). 

Villager. 

sioners,    5334    South    Pnnce    Street, 

Littleton,  Colorado  80166-0001. 

Colorado:  Jefferson 

City  of  Lakewood  .... 

August  22,  1996, 

The  Honoratjie  Linda  Morton,  Mayor.  City  ;  August  8. 

085075 

(FEMA  Docket  No. 

August  29.  1996. 

of  Lakevwxxj,  445  South  Allison  Park-        1996. 

7200). 

Jefferson  Sentinel. 

way,  Lakewood,  Colorado  80226-3105 

Hawaii:  Maui  (FEMA 

Unincorporated 

August  16,  1996. 

The    Honorable    Linda    Crocketl-Lingle,    July  23.  1996 

150003 

Docket  No.  7200). 

Areas. 

^ugust23.  1996, 
Maui  News. 

Mayor,  Maui  County.  200  South  High 
Street.  Wailuku,  Hawaii  96793. 
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State  and  county 


Location 


Kansas:  Johnson 

(FEMA  Docket  No 

7200). 
Kansas:  Johnson 

(FEMA  Docket  No. 

7200). 

Nevada:  Elko  (FEMA 
Docket  No.  7196) 


City  of  Leawood 


City  of  Overland 
Park 


City  of  Elko 


Nevada:  Elko  (FEMA         Unincorporated 
Docket  No.  7196).  Areas. 


Texas:  Tarrant  (FEMA       City  of  Arlington  .. 
Docket  No.  7196). 

Texas:  Tarrant  (FEMA     ■  City  of  Fort  Worth 
Docket  No.  7196). 


Texas:  Tarrant  (FEMA 
Docket  No.  7196). 

Texas:  Tan-ant  (FEMA 
Docket  No.  7200). 


City  of  Fort  Worth 
City  of  Fort  Worth 


Texas:  Tarrant  (FEMA       City  of  Fort  Worth 
Docket  No.  7200). 


Texas:  Tarrant  (FEMA     ,  City  of  Haslet 
Docket  No.  7196) 


Texas:  Tarrant  (FEMA     j  City  of  Haslet 
Docket  No.  7200). 


Texas:  Midland  (FEMA      City  of  Midland 
Docket  No.  7189). 


Texas:  Collin  (FEMA       '  City  of  Piano 
Docket  No.  7196) 


Texas:  Bexar  (FEMA       :  City  of  San  Antonio 
Docket  No.  7196) 


Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 


Chief  executive  officer  of  community 


August  20,  1996. 
August  21 .  1996, 
Legal  Record. 

August  16,  1996. 
August  23.  1996. 
Overland  Park 
Sun. 

August  9,  1996.  Au- 
gust 16,  1996, 
Elko  Daily  Free 
Press. 

August  9,  1996,  Au- 
gust 16,  1996, 
Elko  Daily  Free 
Press. 

August  2.  1996,  Au- 
gust 9.  1996.  Dal- 
las Morning  News 

July  17,  1996.  July 
24   1996,  Fort 
Worth  Star-Tele- 
grann 

August  2.  1996.  Au- 
gust 9.  1996.  Dal- 
las Morning  News. 

August  16.  1996. 
August  23,  1996, 
Fort  Worth  Star- 
Telegram. 

August  23,  1 996, 
August  30.  1 996, 
Fort  Worth  Star- 
Telegram. 

July  '7.  ^996,  July 
24.  1996.  Fort 
Worth  Star-Tele- 
gram 

August  16.  •'996. 
August  23.  1996, 
Fort  Worth  Star- 
Teiegram 

June  14.  •'996.  June 
21.  1996.  Midland 
Reporter- Tele- 
gram 

August  14.  1996, 
August  21.  1996, 
Piano  Star  Courier. 

July  31.  1996.  Au- 
gust 7,  1996,  San 
Antonio  Expfess- 
News. 


;  The  Honorable  Marcia  Rinehiart,  Mayor, 
City  of  Leawood,  4800  Town  Center 

i      Dnve.  Leawood,  Kansas  6621 1 . 

!  The  Honorable  Ed  Eilert,  Mayor,  City  of 
Overland  Park,  8500  Santa  Fe  Drive, 

I     Overland  Park,  Kansas  66212. 

I  The  Honorable  Mike  Franzoia,  Mayor, 
City  of  Elko,  1751  College  Avenue, 
Elko,  Nevada  89801. 

The  Honorable  Royce  Hackworth,  Chair- 
person, Elko  County,  Board  of  Com- 
missioners. 569  Court  Street,  Elko,  Ne- 
vada 89801. 

The  Honorable  Richard  Greene,  Mayor, 
City  of  Arlington,  P.O.  Box  231,  Arling- 
ton, Texas  76004-0231. 

The  Honorable  Kenneth  Barr,  Mayor,  City 
of  Fort  Worth.  lOOO  Throcknxirton 
Street,  Fort  Worth,  Texas  76102-631 1 . 

The  Honorable  Kenneth  Barr,  Mayor,  City 
of  Fort  Worth,  1000  Throcknxirton 
Street,  Fort  Worth,  Texas  76102-631 1 . 

The  Honorable  Kenneth  Barr,  Mayor,  City 
of  Fort  Worth,  1000  Throckmorton 
Street,  Fort  Worth,  Texas  76102-631 1. 

The  Honorable  Kenneth  Barr.  Mayor.  City 
of  Fort  Worth,  1000  Throckmorton 
Street,  Fort  Worth,  Texas  76102-631 1. 

The  Honorable  I.J.  Frazier,  Mayor,  City  of 
Haslet.  P.O.  Box  183,  Haslet,  Texas 
76052. 

The  Honorable  I. J.  Frazier,  Mayor,  City  of 
Haslet,  P.O.  Box  183,  Haslet.  Texas 
76052. 

The  Honorable  Robert  E.  Burns,  Mayor, 
City  of  Midland.  P.O.  Box  1152.  Mid- 
land, Texas  79702-1 1 52. 

The  Honorable  James  N.  Muns.  Mayor. 

City  of  Piano.  P.O.  Box  860358.  Piano. 

Texas  75086-0358. 
The    Honorable    William    E.     Thornton. 

Mayor,  City  of  San  Antonio.  P.O.  Box 

839966,   San  Antonio.  Texas  78283- 

3966. 


Effective  date 

of  nxKJifica- 

tion 


July  24.  1996 
July  24,  1996 

July  23.  1996 

July  23,  1996 

July  15,  1996 


June  26, 
1996. 


July  15.  1996 


August  6, 
1996. 


August  5, 
1996. 


June  26. 
1996. 


August  6, 
1996. 


May  21, 
1996.  Sep- 
tember 30. 
1996. 

July  30.  1996 


July  17.  1996 


Community 
No. 


200167 
200174 

320010 

320027 

485454 
480596 

480596 
480596 

480596 

480600 

480600 

480477 

480140 
480045 


(Catalog  of  Federal  Domestic  Assistance  No. 
83  100,  "Flood  Insurance") 

Dated:  Januan,-  14,  1997 
Richard  W.  Krimm. 

Executwe  Associate  Director,  Mitigation 

Directorate 

[PR  Doc.  97-1503  Filed  1-21-97.  8:45  ami 

BILUNG  COOE  S71S-04-P 


44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergencv 
.Management  Agency  [FEMA). 
ACTION:  Final  rule. 

summary:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 


each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 


\ 
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ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW.. 
Washington.  DC  20472,  (202)  646-2796. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  pubhshed  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  44  CFR  Fart  67, 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  vdth  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  communitv. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director  for 
Mitigation  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 


Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993.  Regulator\- 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26.  1987, 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— {AMENDED] 

1   The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  ,3  CFR, 
1978  Comp,.  p.  329:  E,0,  12127,  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§67.11    [Amended] 

2,  The  tables  pubhshed  under  the 
authority  of  §67.11  are  amended  as 
follows: 


Source  of  flooding  arxj  location 


#Depth  in 
feet  atove 

ground 

'Elevation 

in  feet 

(NGVD) 


ARIZONA 


Navajo  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7194) 

Buckskin  Wash: 
Approximately  0.59  mile  down- 
stream    of     Green     Valley 

Road 

Approximately    0.54    mile    up- 
stream   of    South    Meadow 

Road 

Maps  are  available  for  inspec- 
tion at  the  Navajo  County 
Public  Works  Department, 
County  CourttxDuse,  South 
Highway  77,  Holtxook,  Ari- 
zona. 


•6,481 


•6,551 


CALIFORNIA 


Angels  (City),  Calaveras 
County  (FEMA  Docket  No. 
7194) 

Angels  Creek: 


Source  of  flooding  and  location 


•Depth  in 
feet  above 

ground 

•Elevation 

in  leet 

(NGVD) 


Approximately  2.900  feet 
downstream  of  State  High- 
way 49 

At  Kurt  Lane 

China  Gulch: 

Approximately  i  .650  leet 
downstream  of  Purdy  Way  ... 

Approximately  1,650  feet  up- 
stream of  P    dy  Way  

Maps  are  available  for  inspec- 
tion at  City  Hall.  585  South 
Mam  Street,  Angels  Camp. 
California. 


Blue  Lake  (City),  hTumboldt 
County  (FEMA  Docket  No. 
7194) 

Mad  River: 

Approximately        i  .300       feet 

downstream    of    confluence 

with    Dave    Power's    Creek 

(wesfemrrKist  corporate  limit) 

Just  downstream  of  Hatchery 

Road  

Dave  Power's  Crr  -^k: 
At  confluence  with  Mad  River  . 
Approximately  2,100  feet   up- 
stream   of    -  >nfluence    with 

Mad  Rrver  

Maps  are  available  for  inspec- 
tion at  the  City  of  Blue  Lake 
Public  Works  Department,  City 
Hall,  Biue  Lake.  Califomia 


fWest 


Glenn  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  719^' 

Sacramento         R  /er 

Overbank  at  Hamitton) 

At  dirt  road  kxated  3.000  feet 
north  of  St.  John  Road 

Approximately  i  9  miles  up- 
stream of  State  Highway  ''32 

Maps  are  available  for  inspec- 
tion at  the  Glenr  liounty  Put>- 
Ic  Works  Department.  777 
North  Colusa  Street.  Wiltows, 
California, 


Lompoc  (City),  Santa  Bart>ara 
County  (FEMA  Docket  No. 
7194) 

Santa  Ynez  River 

Just  upstream  of  Floradale  Av- 
enue   

Approximately  i  ,530  feet 
downstream  of  State  High- 
way 1  

Maps  are  available  for  inspec- 
tion at  tf>e  City  o'  ompoc  En- 
gineenng  Division.  lOO  Civic 
Center  Plaza,  Lompoc,  Califor- 
nia, 


•1.314 
•1.403 


•1,384 

•1,475 


•68 
•85 

•70 

•75 


•139 
•153 


•70 


•80 
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#Depth  in 

feet  above 

Source  of  flooding  and  location 

ground 
'Elevation 

in  feet 

(NGVDl 

Marin  County  (Unincorporated 

Areas)    (FEMA   Docket   iio. 

7194) 

Miller  Creek: 

Just  upstream  of  the  Southern 

Pacific  Railroad  

•12 

Approximately   3,000   feet   up- 

stream of  the  Southern  Pa- 

cific Railroad 

•20 

At  US.  Highway  '0'           

*3" 

Miller      Creek— Left      Overtank 

Channel: 

At     confluence      with      Miller 

Creel<,   approxim^ely    '.i50 

feet  upstream  of  the  South- 

ern Pacific  Railroad  

*14 

Approximately   3,500   feet   up- 

stream of  the  Southern  Pa- 

cific Railroad 

•23 

Miller     Creek— Right     Overbank 

Channel: 

Just  upstream  of  the  Southem 

Pacific  Railroad  

•10 

Approximately  2,900   feet   up- 

stream of  the  Southern  Pa- 

cific Railroad 

•23 

Maps  are  available  for  inspec- 

tion at  the  Mann  County  De- 

partment    of     Public     Works, 

3501  Civic  Center  Dnve,  Room 

304,  San  Rafael.  California. 

Mono  County  (Unincorporated 

Areas)    (FEMA    Oocltet    No. 

7194) 

Big  Slough: 

At  Larson  Lane  

'5  208 

At  cSvergence  from  West  Walk- 

er River 

•5,374 

West  Walker  River 

At  Larson  Lane    

•5  192 

At  EastSKJe  Lane  

•5  446 

Maps  are  available  for  inspec- 

tion at  the  Mono  County  Plan- 

ning   Department,    Courthouse 

Annex,  Bndgeport,  California. 

Santa  Bartwra  County  (Unin- 

corporated   Areas)     (FEMA 

Docket  No.  7194) 

Santa  Ynez  River 

Just  upstream  of  Fioradale  Av- 

enue   

•70 

Approximately       1,530       feet 

downstream   of   State   High- 

way 1  

"80 

Romero  Creek: 

Approximately    590    feet    up- 

stream of  Sheffield  D^ve 

•92 

Approximately    2,350   feet    uf> 

stream  of  Sheffield  Drive  .... 

•134 

Buena       Vista       Creek       {East 

Branch}: 

Approximately  360  feet  aown 

stream  of  Sheffield  Dnve  

•110 

Source  of  flooding  and  location 


Sonoma  (City),  Sonoma 
County  (FEMA  Docket  No. 
7194) 

Fryer  Creek: 
Just     upstream     of     Leveroni 

'=!oad 

Approximately    1,200  feet   up- 
stream of  Andneux  Street    ... 

Maps  are  available  for  inspec- 
tion at  the  City  of  Sonoma  City 
Hall.  Community  Development 
Department.  «i  The  Plaza, 
Sonoma,  California 


LOUISIANA 


Caddo  Parish  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7194) 

Cross  Bayou: 

Approximately  500  feet  down- 
stream of  confluence  of 
"Twelve  Mile  Bayou  

Approximately  i.iOO  feet  up- 
stream    of     confluence     of 

Twelve  Mile  Bayou  

T^veVe  Mile  Bayou. 

At  confluence  with  Cross 
Bayou  

Approximately  3.000  feet  up- 
stream   of    confluence    with 

Cross  Bayou 

McCain  Creek: 

Approximately  15,000  feet  up- 
stream of  confluence  with 
Twelve  Mile  Bayou  

Just  downstream   o*   Pine   Hill 

Road       

Bickham  Bayou: 

JUS*  jpifeam  of  Jefferson 
=age  Road  

Approximately  2,500  feet  up- 
stream   of    Jefferson    Paige 

Road 

Galaxy  Lateral: 

Approximately  2,200  feet  up- 
stream of  confluence  with 
Cross  Lake  

Just    upstream    of    Jefferson 

Paige  Road  

Brush  Bayou: 

At  confluence  with  Boggy 
Bayou  

Approximately  12.500  feet  up- 
stream   of    confluence    with 

Boggy  Bayou  

Ranchrrxxx  Lateral: 


♦Depth  in 
feet  above 

ground 

'Elevation 

in  feet 

(NGVD) 


Source  of  flooding  and  location 


'144 


Approximately  1.030  feet  up- 
stream of  Sheffield  Dnve 
Bridge  

Maps  are  available  for  inspec- 
tion a;  the  Santa  Barbara 
County  Flood  Control  and 
Water  Conservation  District, 
123  East  Anapamu  Street, 
Santa  Barbara,  California. 


•56 

'74 


'167 
'167 
'167 
•167 

•170 
•173 

•188 

•194 

•177 
•197 

•159 

•163 


#Depth  in 
feet  above 

ground 

•Elevation 

in  feet 

(NGVD) 


Approximately  700  feet  down- 
stream of  Lynwood  Avenue  •168 

At  Lynwood  Avenue *168 

Summer  Grove  Ditch: 

Just  downstream  of  Williamson 
Way  *170 

Approximately   1,000  feet  up- 
stream of  Williamson  Way  ...  *170 
Boggy  Bayou: 

Just  upstream  of  Mansfield 
Road •168 

Approximately  2,400  feet 
downstream  of  State  Route 

525  '174 

Gilmer  Bayou: 

Approximately  1,500  feet  up- 
stream of  confluence  with 
Boggy  Bayou '169 

Just  upstream  of  Bert  Kouns 
Industrial  Loop ^177 

Approximately  i  ,000  feet 
downstream     of     Buncomb 

Road  ^207 

Industrial  Park  Lateral: 

At  confluence  with  Gilmer 
Bayou  '171 

Approximately  10,000  feet 
downstream  of  Bert  Kouns 
Industrial  Loop *2G3 

Approximately  2,300  feet  up- 
stream of  Bert  Kouns  Indus- 
trial Loop  '218 

Lincoln  Memorial  Lateral: 

At  confluence  with  Industrial 
Park  Lateral  *186 

Just  upstream  of  Flournoy 
Lucas  Road  "214 

Approximately  7,100  feet  up- 
stream   of    Floumoy    Lucas 

Road ^230 

Southwood  High  Lateral: 

At  confluence  with  Gilmer 
Bayou  *177 

Approximately  1,600  feet  up- 
stream of  Dean  Road  Exten- 
sion    '196 

Bayou  Pierre: 

At  State  Highway  175 ^144 

Just  downstream  of  Leonard 
Road -154 

Approximately  4.200  feet  up>- 
stream    of    Flournoy    Lucas 

Road _ *160 

Sand  Beach  Bayou: 

At  confluence  with  Bayou 
Piene •ise 

At      confluence       of       South 

Broadmoor  Lateral  *159 

South  Broadmoor  Lateral: 

Approximately  1,950  feet  up- 
stream of  Pomeroy  Street '159 

0\d  River:  j 

Approximately       1,800       feet  ' 
downstream  of  Kings  High- 
way    '160 

Just  upstream  of  Kings  High- 
way    '160 

Page  Bayou: 

At  confluence  with  Cross  Lake  '177 


.1232 
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Source  of  flooding  and  location 


Approximately    500    feet    up- 
stream   of   confluence    with 

Cross  Lake  

Maps  are  available  for  Inspec- 
tion at  525  Marshall,  Suite 
200,  Shreveport,  Louisiana. 


Shreveport  (City),  Caddo  and 
Bossier  Parishes  (FEMA 
Docket  No.  7192) 

Bayou  Pierre: 

Approximately  1 ,050  feet 
downstream  of  Flournoy- 
Lucas  Road  

At  Texas  and  Pacific  Railroad 

At  Gregg  Street 

Sand  Beach  Bayou: 

At  confluence  with  Broadnxjor 
Lateral  

Approximately  600  feet  up- 
stream of  Youree  Drive  

South  Broadmoor  Lateral: 

At  confluence  with  Sand  Beach 
Bayou  

Approximately  1,950  feet  up- 
stream of  Pomeroy  Street  .... 
Old  River: 

At  confluence  with  Sand  Beach 
Bayou  

Approximately  3,500  feet  up- 
stream of  East  70th  Street  ... 
Pierrerrmnt  Ditch: 

At  confluence  with  Bayou 
Pierre  

At  Creswell  Avenue  

Maps  are  available  for  inspec- 
tion at  the  City  of  Shreveport 
City  Hall,  1234  Texas  Avenue, 
Shreveport,  Louisiana. 


NEBRASKA 


Scribner  (City),  Dodge  County 
(FEMA  Docket  No.  7194) 

Elkhom  River: 

Approximately  9,360  feet 
downstream  of  Bridge  Street 

Approximately  9,140  feet  up- 
stream of  Bridge  Street 

Maps  are  available  for  inspec- 
tion at  the  City  Clerks  Office, 
415  Third  Street,  Scribnfer,  Ne- 
braska. 


Dodge  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7194) 

Elkhom  River: 
Just    downstream    of    Bridge 

Street 

Pebb/e  Creek: 
At    confluence    with     Elkhom 

River  

Approximately  4,350  feet  up- 
stream of  confluence  of  Sil- 
ver Creek 


♦Depth  in 
feet  above 

ground 

•Elevation 

in  feet 

(NGVO) 


•177 


•158 

•161 
•167 


•159 
•162 

•159 
•159 

•160 
•162 


•165 
•165 


•1,247 
•1,260 


•1,254 


•1.246 


•1,262 


Source  of  flooding  and  location 


#Depth  in 
feet  atxjve 

ground 

'Elevation 

in  feet 

(NGVD) 


Maps  are  available  for  inspec- 
tion at  the  Dodge  County 
Courthouse,  435  North  Park, 
Fremont,  Nebraska. 


NEVADA 


Douglas  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7194) 

East  Fork  Carson  River: 

At  State  Highway  88 

Just  downstream  of  Cotton- 
wood Diversion  Dam  

Just   downstream   ot   Washoe 

Bridge  

Cottonwood  Slough: 

At  State  Highway  88 

Approximately  4,000  feet  up- 
stream of  Waterloo  Lane  

Henningson  Slough: 

At  State  Highway  88 

At  Centerville  l.ane  

Rocky  Slough: 

At  State  Highway  88 

Near  Waterloo  i^^ne  

At  Centerville  Lane  

Maps  are  available  for  inspec- 
tion at  the  Douglas  County 
Community  Development  De- 
partment, 1594  Esmeralda  Av- 
enue, Room  201,  Minden,  Ne- 
vada. 


OKLAHOMA 


Blackwell  (City)  and  Kay 
County  (Unincorporated 
Areas)  (FEMA  Docket  No. 
7194) 

Chikaskia  River: 

Approximately      3.9      miles 
downstream    of    Blackwell 

Avenue  

Approximately      1 .2      miles 
downstream    of    Blackwell 

Avenue  

Approximately  2,100  feet  dp- 
stream    of    US.    Highway 

177  

Tributary  1: 
At   confluence  with  Chikaskia 

River  

Approximately  150  feet  down- 
stream of  South  Main  Street 

Maps  are  available  for  inspec- 
tion at  the  City  of  Blackwell 
City  Hall.  221  West  Blackwell, 
Blackwell,  Oklahoma. 

Maps  are  available  for  inspec- 
tion at  the  Kay  County  Court- 
house, Mam  Street,  Newkirk. 
Oklahoma. 


•4,710 

•4,792 

•4,920 

•4,710 

•4.782 

•4,720 
#2 

'4.723 
•4,730 
•4.768 


•996 


•999 


•1,009 


•999 


•1,001 


Source  of  flooding  and  kxatton 


#Depth  in 
feet  above 

ground 

•Elevation 

in  feet 

(NGVD) 


OREGON 


Aurora  (City),  Marion  County 
(FEMA  Docket  No,  7194) 

Puddirjg  River: 

Approximately  500  feet  down- 
stream of  Soutfiem  Pacific 
Railroad  

Approximately  iC.jOO  feet  up- 
stream of  Soutt>em  Pacific 
Railroad  

Maps  are  available  for  inspec- 
tion at  the  City  of  Aurora, 
21420  Mam  Street.  Aurora,  Or- 
egon 


TEXAS 


Orange  (City),  Orange  County 
(FEMA  Docket  No.  7194) 

Satxne  River 

Approximately  23,000  feet 
downstream  of  Interstate  i0 

Approximately      69.400      feet 

atx)ve  mouth  

Little  Cypress: 

Approximately  i  .600  feet 
downstream  of  Southern  Pa- 
cific Railroad 

Just  upstream  of  State  High- 
way 87  

Maps  are  available  for  inspec- 
tion at  1413  20th  Street.  Or- 
ange, Texas 


Orange  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7194) 

Sabine  River:    ■ 

Approximately  30.000  feet 
downstream  of  Interstate  10 

Approximately  5.000  feet  up- 
stream of  Southern  Pacifc 
Railroad  

Approximately     150,820     feet 

atx3ve  mouth 

Little  Cypress  Bayou 

At  confluence  with  Sat>ine 
River  

Approximately  4,500  feet 
downstream  of  '.ittle  Cypress 
Road 

Approximately  3,000  feet  up- 
stream of  Little  Cypress 
Road    ,  

Maps  are  available  for  inspec- 
tion at  the  Precinct  i  Commu- 
nity Center.  North  Highway  87, 
Orange.  Texas 


•99 


104 


•8 
•8 

•10 
•10 


•8 

•11 
•16 

•8 

•10 
•14 
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Source  of  tkxxUng  and  location 


tDepth  in 
feet  above 

ground 

•Elevation 

in  feet 

(NGVD) 


Rowlett  (City),  Dallas  and 
Rockwall  Counties  and  Dal- 
las (City),  Dallas,  Denton, 
Collin,  Rockwall,  and  Kauf- 
man Counties  (FEMA  Dock- 
et No.  7194) 

Rowlett  Creek: 
Just  upstream  of  Rowlett  Road 
Just  upstream  of  State  High- 
way 66  

Approximately   3,800   feet   up- 
stream of  State  Highway  66 

Maps  are  available  for  Inspec- 
tion at  the  City  of  Rowlett. 
3901  Main  Street,  Rowlett. 
Texas. 

Maps  are  available  for  Inspec- 
tion at  the  City  of  Dallas,  320 
Jefferson,  Room  321.  Dallas, 
Texas. 


Austin  (City)  and  Travis 
County  (Unincorporated 
Areas)  (FEMA  Docket  No. 
7194) 

Soggy  Creek  South 
At  confluerx;e  of  Onion  Creek 
Approximately     150    feet    up- 
stream of  Cameron  Loop  

Maps  are  available  for  inspec- 
tion at  Travis  County  Trans- 
portation and  Natural  Re- 
sources. 41 1  West  13th  Street. 
Austin.  Texas. 

Maps  are  available  for  Inspec- 
tion at  tfie  City  of  Austin  City 
Hall.  Stormwater  Management 
Division,  505  Barton  Spnngs 
Road.  Suite  908,  Austin. 
Texas. 


•437 
•455 
•457 


•560 
•780 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  January  14.  1997 

Richard  W.  Krimin, 

Executive  Associate  Director.  Mitigation 
Directorate. 

[PR  Doc.  97-1502  Filed  1-21-97;  8:45  am] 
BILUNQ  CODE  S718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[ET  Docket  No.  93-62;  FCC  9ft-487] 

Guidelines  for  Evaluating  the 
Environmental  Effects  of 
Radiofraquency  Radiation 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  i^le 


SUMMARY:  This  First  Memorandum 
Opinion  and  Order  ("MO&O")  amends 
the  Commission's  Rules  to  extend  the 
transition  period  for  applicants  and 
station  licensees  to  determi  le 
compliance  with  our  new  requirements 
for  evaluating  the  environmental  effects 
of  radiofrequency  (RF)  electromagnetic 
fields  from  transmitters  regulated  by  the 
Federal  Communications  Commission 
(FCC).  For  most  radio  services,  the 
transition  period  is  extended  by  eight 
months  to  September  1.  1997.  For  the 
Amateur  Radio  Service  the  transition 
period  is  extended  to  January  1.  1998. 
The  extensions  are  necessarv'  to  allow 
applicants  and  licensees  adequate  time 
to  understand  and  implement 
requirements  for  ensuring  compliance 
with  RF  exposure  guidelines  adopted  by 
the  FCC  in  August  of  1996. 
EFFECTIVE  DATES:  Januarv'  22.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Cleveland  or  Richard  Engelman, 
Office  of  Engineering  and  Technology, 
Federal  Communications  Commission, 
(202) 418-2464. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  First 
Memorandum  Opinion  and  Order  (First 
MO&O)  in  ET  Docket  93-62.  FCC  96- 
487.  adopted  December  23,  1996.  and 
released  December  24.  1996.  The 
complete  text  of  the  First  MO&O  is 
available  for  inspection  and  copying 
during  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  N.W..  Washington.  D.C..  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  2100  M  Street, 
N.W.,  Suite  140,  Washington.  D.C. 
20037.  The  text  of  the  First  M06-0  can 
also  be  viewed  and  downloaded  from 
the  World  Wide  Web  site  of  the  FCC's 
Office  of  Engineering  and  Technology. 
The  address  is:  www.fcc.gov/Bureaus/ 
Engineering — Technology/Orders/ 
fcc96487.Lxt. 

Summary  of  the  First  Memorandum 
Opinion  and  Order 

1.  On  August  1,  1996.  the  FCC 
adopted  a  Report  and  Order.  61  FR 
41006.  August  7.  1996.  in  this 
proceeding  which  amended  the  FCC's 
rules  for  evaluating  the  environmental 
effects  of  radiofrequency  (RF) 
electromagnetic  fields  produced  by 
FCC-regulated  transmitters.'  Human 
exposure  to  RF  electromagnetic  fields  is 
one  of  several  environmental  factors 
considered  by  the  FCC  in  determining 
whether  its  actions  may  adversely  affect 


the  quality  of  the  human  environment 
as  required  by  the  National 
Environmental  Fohcy  Act  (NEFA).^  The 
FCC's  Report  and  Order  adopted  new 
guidelines  and  methods  for  evaluating 
human  exposure  to  RF  fields  based  on 
updated  recommendations  from  the 
National  Council  on  Radiation 
Protection  and  Measurements  (NCRP) 
and  the  American  National  Standards 
Institute  (ANSI). 

2.  The  Report  and  Order  also 
provided  a  transition  period  for 
appUcants  and  stations  to  come  into 
compliance  with  the  new  guidelines. 
After  considering  the  comments  filed  in 
this  proceeding  and  the  impact  of  the 
new  requirements,  the  FCC  concluded 
that  the  new  requirements  would  apply 
to  station  applications  filed  after 
Januar>^  1,  1997,  as  described  in  the 
amended  47  CFR  1.1307(b)(4).  Also, 
recognizing  that  this  relatively  short 
transition  period  might  cause  some 
difficulties  for  certain  appHcants,  we 
gave  our  Bureaus  delegated  authority  for 
one  year  to  address,  through  the 
granting  of  waivers  or  similar  actions, 
the  specific  needs  of  individual  parties 
that  make  a  good-cause  showing  that 
they  require  additional  time  to  comply 
with  the  new  guidelines. 

3.  Seventeen  petitions  for 
reconsideration  and/or  clarification,  as 
well  as  a  motion  for  extension  of  the 
effective  date,  were  filed  in  response  to 
the  Report  and  Order.  The  petitioners 
ask  that  we  extend  the  transition  period 
beyond  January  1.  1997,  arguing  that  the 
existing  transition  period  does  not  allow 
adequate  time  for  affected  parties  to 
achieve  compliance  with  the  new 
requirements.  This  request  is  supported 
by  comments  filed  by  others  in  response 
to  these  petitions.  In  addition,  the 
Amateur  Radio  Relay  League,  Inc., 
(ARRL)  requests  that  we  provide  a 
reasonable  transition  period  for 
compliance  with  the  requirements 
adopted  in  the  Report  and  Order 
regarding  amateur  radio  license 
examinations  and  question  pools. 

4.  Opposition  to  the  proposals  to 
extend  the  transition  period  was  filed  by 
several  groups.  Tljese  latter  parties 
generally  argue  that  an  extension  could 
result  in  adverse  public  health  risks  and 
would  allow  the  continued  proliferation 
of  facilities  that  do  not  comply  with  the 
new  requirements. 

5.  The  Commission  has  decided  to 
grant  the  petitioners'  request  to  extend 
the  transition  period.  We  are  extending 
the  transition  period  so  that  the  new  RF 
guidelines  will  apply  to  station 
applications  filed  afler  September  1, 


'  See  Report  and  Order.  ET  Docltet  93-62. 1 1  FCC 
Red  15123(1996). 


2  National  Environmental  Policy  Act  of  1969,  42 
U.S.C.  Section  4321.  ef  seq. 


UMI 


Federal  Register  /  Vol.  62,  No.  14  /  Wednesday,  January  22,  1997  /  Rules  and  Regulations       3233 


1997.  as  described  in  Section 
1.1307(b)(4)  of  the  rules.  When  we 
adopted  the  Report  and  Order,  we 
anticipated  that  it  might  cause 
difficulties  for  certain  applicants  to  have 
to  determine  compliance  with  the  new 
RF  guidelines  by  January  1,  1997. 
Accordingly,  we  gave  delegated 
authority  to  our  Bureaus  to  extend  this 
transition  period  on  a  case-by-case 
basis.  Based  on  the  petitions  and 
comments  we  have  now  received,  it  is 
clear  that  most  station  applicants  will 
need  additional  time  to  determine  that 
they  comply  with  the  new  requirements. 
An  extension  of  the  transition  period 
would  eliminate  the  need  for  the  filing 
and  granting  of  individual  waiver 
requests,  and  would  allow  time  for  our 
applicants  and  licensees  to  review  the 
results  of  the  decisions  we  will  be 
taking  in  the  near  future  to  address  the 
other  issues  raised  in  the  petitions.  It 
would  also  allow  apphcants  to  review 
the  revised  Bulletin  65  and  to  make  the 
necessary  measurements  or  calculations 
to  determine  that  they  are  in 
compliance. 

6.  While  we  concur  with  petitioners 
who  request  that  we  extend  the 
transition  period,  we  believe  that  it 
would  be  unnecessary,  in  most 
circumstances,  to  extend  the  transition 
period  for  a  full  year  or  more.  At  the 
same  time,  we  do  not  concur  with 
petitioners  who  suggest  that  granting 
any  extension  of  the  transition  period 
will  have  significant  adverse  effects  on 
public  health.  Accordingly,  we  are 
extending  the  transition  period  for 
station  applications  until  September  1, 
1997. 

7.  We  are  also  extending  the  transition 
period  to  January  1.  1998,  for  amateur 
operators  to  come  into  compliance  with 
the  new  requirements.  We  see  merit  in 
the  arguments  expressed  by  the  ARRL 
that,  due  to  the  uniqueness  of  the 
Amateur  Radio  Service,  additional  time 
is  needed  to  ensure  compliance.  In 
particular,  we  note  that  amateur  stations 
can  use  a  wide  variety  of  equipment  and 
antennas,  and  this  can  make  it  very 
difficult  to  determine  whether  excessive 
RF  electromagnetic  fields  may  be 
produced  by  individual  stations. 
Furthermore,  all  amateur  radio  stations 
in  the  past  had  been  categorically 
exempt  from  these  regulations,  and 
many  amateur  operators  may  not  be 
familiar  with  the  new  requirements  and 
may  need  additional  time  to  determine 
how  to  perform  correctly  a  routine 
environmental  evaluation. 

8.  With  respect  to  amateur  operator 
license  examination  requirements,  we 
agree  with  the  arguments  raised  by  the 
ARRL.  The  volunteers  recently  released 
revised  versions  of  two  of  the  pools 


which  contain  the  required  questions. 
Teachers  and  publishers  are  currently 
incorporating  the  new  material  into 
training  manuals  and  courses  for  use  by 
those  preparing  to  take  the  examinations 
starting  July  1,  1997.  Work  is  also 
underway  to  similarly  revise  the  third 
and  final  question  pool  for  use  starting 
July  1,  1998.  We  are,  therefore,  staying 
the  enforcement  of  the  new  examination 
provisions  adopted  in  the  Report  and 
Order  in  the  amended  47  CFR 
§  97.503(b)  to  July  1.  1997,  with  respect 
to  Element  2  and  3(A)  examinations  and 
to  July  1.  1998,  with  respect  to  Element 
3(B)  examinations.  Recognizing  that  a 
relatively  short  transition  period  might 
cause  some  difficulties  for  certain 
applicants,  we  are  delegating  authority, 
as  we  did  in  the  Report  and  Order,  to 
our  Bureaus  until  July  J .  1998,  to 
address  the  specific  needs  of  individual 
parties  that  make  a  good  cause  showing 
that  they  require  additional  time  to  meet 
the  new  guidelines.  Sucti  relief  could 
come  through  waivers  of  our  rules  or 
through  other  similar  actions. 

9.  The  rules  we  are  adopting 
temporarilv  relieve  existing  restrictions. 
Pursuant  to  5  U.S.C.  §§  553(d)(1)  and 
553(d)(3),  we  find  that  good  cause  exists 
to  make  these  rules  effective 
immediately  rather  than  to  follow  the 
normal  practice  of  making  them 
effective  30  days  after  publication  in  the 
Federal  Register.  This  will  permit  all 
parties  filing  applications  during  the 
next  30  days  to  take  advantage  of  the 
extension  of  the  transition  periods. 
Accordingly,  pursuant  to  the  authority 
contained  in  Sections  4(i),  7(a),  303(c), 
303(f),  303(g),  303(r)  and  332(c)(7)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i), 
157(a).  303(c),  303(f).  303(g),  303(r)  and 
332(c)(7),  it  is  ordered  that,  effective 
upon  adoption.  Part  1  of  the 
Commission's  Rules  and  Regulations,  47 
CFR  Part  1,  is  amended  as  specified  in 
rule  changes. 

10.  It  is  further  ordered  that,  to  the 
extent  discussed  above  and  as  reflected 
in  the  new  rules,  certain  aspects  of  the 
various  petitions  and  motions  filed  in 
this  proceeding  are  granted.  It  is  also 
ordered  that  motions  filed  by  the  Ad- 
hoc  Association  of  Parties  Concerned 
about  the  Federal  Communications 
Commission's  Radiofrequency  Health 
and  Safety  Rules  ("Ad-hoc 
Association")  to  accept  a  late-filed 
petition  for  reconsideration,  by  the  Ad- 
hoc  Association  to  accept  a  late  filed 
reply  to  an  opposition  to  a  petition  for 
reconsideration,  and  by  the  Cellular 
Phone  Taskforce  to  accept  a  late-filed 
opposition  to  petition  for 
reconsideration  and  clarification  are 
granted.  Because  the  decisions  we  are 


taking  in  this  proceeding  relate 
specifically  to  important  public  health 
issues,  we  beUeve  that  it  is  in  the  public 
interest  to  consider  these  late-filed 
documents  along  with  all  of  the  other 
timely  petitions  and  comments  in  this 
proceeding.  It  is  also  ordered  that 
enforcement  of  the  amendments  to  47 
CFR  §§  97.503(b)(1)  and  97, 503(b)(2) 
adopted  in  the  Report  and  Order  are 
stayed  until  July  1,  1997,  and 
enforcement  of  the  amendments  to  47 
CFR  §97. 503(b)(3)  is  staved  until  July  1. 
1998. 

Final  Regulatory  Flexibility  Analysis 

11.  .'\s  required  by  Section  603  of  the 
Regulator\-  Flexibility  Act.  5  L".S.C. 
§603  (RFA).  an  Initial  Regulatory 
Flexibility  .Analysis  (IRFA)  was 
incorporated  in  the  Sotice  of  Proposed 
Rule  Making  l\oticel.  58  FR  19393, 
March  14,  1993.'  The  Commission 
sought  written  public  comments  on  the 
proposals  in  the  Sotice.  including  on 
the  IRFA.  In  the  Report  and  Order  in 
this  proceeding,  the  Commission 
adopted  a  Final  Regulatory  Flexibility 
.Analysis  (FRFA).''  Petitions  for 
reconsideration  were  filed  in  response 
to  the  Report  and  Order  by  seventeen 
parties.  Several  technical  and  legal 
issues  have  been  raised  in  the  petitions 
and  subsequent  comments.  In  addition, 
several  petitions  have  raised  questions 
about  the  original  FRFA.  This  First 
Memorandum  Opinion  and  Order 
addresses  those  petitions  and  comments 
requesting  extension  of  the  transition 
period  specified  in  the  Report  and 
Order  We  intend  to  address  the  other 
issues  raised  in  the  petitions  in  a 
separate  action  in  the  very  near  future. 
This  FRFA  addresses  the  impact  of  the 
extension  of  the  transition  period  as 
well  as  the  comments  that  were  made 
on  the  original  FRFA  contained  in  the 
Report  and  Order.  The  FRFA  conforms 
to  the  RFA,  as  amended  by  the  Contract 
With  America  .Advancement  Act  of  1996 
(CWAAA),  Pubhc  Law  No.  104-121,  110 
Stat.  847  (1996).' 

12,  Need  for  and  Purpose  of  This  Action 

The  National  Environmental  Policy 
Act  (NEPA)  of  1969  requires  agencies  of 
the  Federal  Government  to  evaluate  the 
effects  of  their  actions  on  the  quality  of 
the  human  envirorunent.  To  meet  its 
responsibilities  under  NEPA,  the 
Commission  has  adopted  revised 


'  S*^  Sotice  of  Proposed  Rule  .K4aking,  ET  Doclket 
So  93-62  8  FCC  Red  2849  (1993! 

♦  See  .^ppendlx  A  to  Beport  and  Order.  ET  Docket 
93-62.  n  FCC  Red  15123  (1996).  61  FR  41006 
^.^ugust  7,  1996) 

•  Subtitle  II  of  the  CWAAA  is  -The  Small 
Business  Regulatory  Enforcement  Fairness  ,\cl  of 
1996'  ISBREFAl.  codified  at  5  U  S.C.  §601  et  seq 
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radiofrequency  (RF)  exposure  guidelines 
for  purposes  of  evaluating  potential 
environmental  effects  of  RF 
electromagnetic  fields  produced  by 
FCC-regulated  facilities.  The  new 
guidelines  reflect  more  recent  scientific 
studies  of  the  biological  effects  of  RF 
electromagnetic  fields.  Based  on  the 
petitions  and  comments  received  in 
response  to  the  Report  and  Order,  it  is 
clear  that  most  station  applicants  need 
additional  time  to  understand  the  new 
requirements  and  determine  that  they 
comply  with  them.  This  First 
Memorandum  Opinion  and  Order 
addresses  those  needs. 

13.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  .\naiysis 

No  comments  were  filed  in  direct 
response  to  the  IRFA.  In  general 
comments  on  the  Notice,  however,  some 
commenters  raised  issues  that  might 
affect  small  entities.  These  issues  were 
discussed  in  the  FRFA  contained  in  the 
Report  and  Order  in  this  proceeding. 

14.  Summary  of  Issues  Raised 
Regarding  the  Final  Regulatory 
Flexibility  Analysis  (FRFA)  by  the 
Petitions,  Motions,  and  Comments  in 
Response  to  the  Report  and  Order 

The  American  Radio  Relay  League. 
Inc.  (ARRL).  points  out  that  we  did  not 
consider  in  the  original  FRFA  the 
impact  that  new  amateur  operator 
license  examination  requirements 
would  have  on  the  ARRL  and  other 
Volunteer  Examiner  Coordinators  (VEC), 
which  the  ARRL  alleges  should  be 
treated  as  small  business  entities  ^  The 
ARRL  expresses  particular  concern  that 
the  new  rules,  which  were  effective 
immediately,  required  that  additional 
questions  be  added  to  the  amateur 
operator  license  examinations.  The 
ARRL  indicates  that  the  examinations 
now  in  circulation  do  not  contain  the 
requisite  number  of  questions,  and  it 
would  be  impossible  for  the  thousands 
of  volunteer  examiners  (VEs)  to  comply 
with  the  new  requirements  unless  thev 
are  given  time  to  implement  them.  The 
ARRL  requests  that  the  implementation 
dates  for  the  new  examination 
requirements  be  extended  to  julv  1. 
1997.  for  certain  examinations  and  to 
July  1.  1998.  for  other  examinations. 
The  ARRL  maintains  that  such  an 
extension  would  permit  the  VECs  to 
make  the  required  changes  as  they  are 
routinely  revising  the  existing 
examinations. 


"Sef  ARRL  Motion  for  E.xlension  of  Effective 
Date  of  Rules."  filed  on  November  7.  1996,  al  1- 
6. 


15.  Paging  Network.  Inc.  (PageNet) 
and  the  Personal  Communications 
Industry  Association  (PCIA)  maintain 
that  the  original  FRFA  underestimates 
the  number  of  transmitters  that  will 
require  a  determination  of  compliance 
with  the  new  rules  and  the  associated 
burden  on  communications  carriers.'' 
PCLAk  notes  that  the  original  FRFA 
indicates  that  we  receive  only  10,000 
paging  applications  a  year,  and 
calculates  that  only  1176  will  be  subject 
to  routine  environmental  evaluation. 
According  to  PCIA,  however,  many 
paging  facilities  can  be  constructed 
without  prior  Commission  authorization 
and.  therefore,  significant  numbers  of 
facilities  are  built  annually  that  are  not 
included  in  the  10,000  total.  Fu.'lher. 
PCIA  continues,  some  of  those  10.000 
applications  are  renewal  applications 
that  may  cover  himdreds  of  sites,  and 
the  assumption  that  only  11%  will 
require  evaluation  does  not  appear  to  be 
accurate.  PCIA  notes  that  initial 
feedback  from  carriers  indicates  that  a 
substantially  higher  number  of 
applications  will  require  routine 
evaluation.  PCLA  also  calls  our  estimate 
of  one  burden  hour  per  routine 
evaluation  "unreahstic."  Instead,  PCIA 
maintains,  the  process  of  evaluation 
may  possibly  involve  a  site  visit  and 
field  measurements,  which  can  take  24 
hours. 

16.  These  comments  have  been 
considered  during  the  preparation  of 
this  revised  FRFA,  as  inaicated  in 
Section  IV  below.  In  addition,  as 
discussed  in  Section  V,  we  have  taken 
certain  steps  to  address  the  concerns 
raised  regarding  the  amount  of  burden 
imposed  by  these  rules. 

17.  Description  and  Estimate  of  the 
Small  Entities  Subject  to  the  Rules. 

The  rules  being  adopted  in  this  First 
Memorandum  Opinion  and  Order  apply 
to  the  following  eleven  industry 
categories  and  services.  The  RFA 
generally  defines  the  term  "small 
business"  as  having  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  15  U.S.C. 
§632.  Based  on  that  statutory  provision, 
we  will  consider  a  small  business 
concern  one  which  (1)  is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  The  RFA 
SBREFA  provisions  also  apply  to 
nonprofit  organizations  and  to 
governmental  organizations.  Since  the 
Regulatory  Flexibility  Act  amendments 
were  not  in  effect  until  the  record  in  this 


proceeding  was  closed,  the  Commission 
was  unable  to  request  information 
regarding  the  number  of  small  business 
within  each  of  these  services  or  the 
number  of  small  business  that  would  be 
affected  by  this  action.  We  have, 
however,  made  estimates  based  on  our 
knowledge  about  applications  that  have 
been  submitted  in  the  past.  To  the 
extent  that  a  government  entity  may  be 
a  licensee  or  an  applicant,  the  impact  on 
those  entities  is  included  in  the 
estimates  for  small  businesses  below. 
18.  Under  the  new  rules  adopted  in 
the  Report  and  Order,  many  radio 
services  are  categorically  excluded  from 
having  to  determine  compliance  with 
the  now  RF  exposure  limits.  This 
exclusion  is  based  on  a  determination 
that  there  is  little  potential  for  these 
services  causing  exposures  in  excess  of 
the  limits.  Within  the  following  services 
that  are  not  categorically  excluded  in 
their  entirety,  many  transmitting 
facilities  are  categorically  excluded 
based  on  antenna  location  and  power. 
These  categorical  exclusions 
significantly  reduce  the  burden 
associated  with  these  rules,  and  may 
reduce  the  impact  of  these  rules  on 
small  businesses.  Furthermore,  the 
extension  of  the  transition  periods 
contained  in  this  First  Memorandum 
Opinion  and  Order  wiW  reduce  the 
impact  on  applicants,  particularly  small 
businesses,  by  allowing  them  adequate 
time  to  understand  the  new 
requirements  and  ensure  that  their 
facilities  are  in  compliance  with  them  in 
a  orderly  and  reasonable  manner. 

A.  Cellular  Radio  Telephone  Service 

19.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  cellular  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  radiotelephone 
companies.  This  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1.500 
persons.**  Since  the  Regulatory 
Flexibility  Act  amendments  were  not  in 
effect  until  the  record  in  this  proceeding 
was  closed,  the  Commission  was  unable 
to  request  information  regarding  the 
number  of  small  cellular  businesses  and 
is  unable  at  this  time  to  make  a  precise 
estimate  of  the  number  of  cellular  firms 
which  are  small  businesses. 

20.  The  size  data  provided  by  the  SBA 
does  not  enable  us  to  make  a  meaningful 
estimate  of  the  number  of  cellular 
providers  which  are  small  entities 
because  it  combines  all  radiotelephone 


'  PageNet  Petition  at  2-3.  PCIA  Petition  at  11. 


» 13  CFR  §  121.201.  Standard  Industrial 
Classification  (SIC)  Code  4812. 
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companies  with  500  or  more 
employees.'  We  therefore  used  the  1992 
Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available.  That  census  shows  that  only 
12  radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  which  operated  during 
1992  had  1,000  or  more  employees.  "^' 
Therefore,  even  if  all  12  of  these  large 
firms  were  cellular  telephone 
companies,  all  of  the  remainder  were 
small  businesses  under  the  SBA's 
definition.  We  assume  that,  for  purposes 
of  our  evaluations  and  conclusions  in 
the  Final  Regulatory  Flexibility 
Analysis,  all  of  the  current  cellular 
licensees  are  small  entities,  as  that  term 
is  defined  by  the  SBA.  Although  there 
are  1,758  cellular  licenses,  we  do  not 
know  the  number  of  cellular  licensees, 
since  a  cellular  licensee  may  own 
several  licenses. 

21.  We  assume  that  all  of  the  current 
rural  cellular  licensees  are  small 
businesses.  Two  small  business 

a  ^sociations  filed  comments  in  our 
proceeding  on  "Revision  of  the 
Commission's  Rules  to  Ensure 
Compatibility  with  Enhanced  911 
Emergency  Calling  Systems"  of 
relevance.  The  Organization  for  the 
Protection  and  Advancement  of  Small 
Telephone  Companies  (OPASTCO) 
states  that  2/3  of  its  440  members 
provide  cellular  service.' '  The  Rural 
Cellular  Association  (RCA)  states  that  its 
members  serve  80  cellular  service 
areas. '2  We  recognize  that  these 
numbers  represent  only  part  of  the 
current  rural  cellular  licensees  because 
there  might  be  other  rural  companies 
not  represented  by  either  association. 

22.  The  Commission  processes 
roughly  700  applications  for  cellular 
transmitters  facilities,  involving  7,000 
site  locations,  per  year.  Because  we  do 
not  require  licensees  to  provide  us  with 
site  information,  we  cannot  predict 
precisely  how  many  of  these 
applications  will  exceed  our  categorical 
exclusion  criteria.  However,  we  estimate 
that  approximately  2,800  transmitting 


"U.S.  Small  Business  Administration  1992 
Economic  Census  Employment  Report.  Bureau  of 
the  Census.  U.S.  Department  of  Commerce.  SIC 
Code  4812  (radiotelephone  communications 
industp,'  data  adopted  by  the  SB.\  Office  of 
.Advocacy). 

""U.S.  Bureau  of  the  Census.  U.S.  Department  of 
Commerce.  1992  Census  of  Transportation. 
Communications,  and  Utilities.  UC92-S-1.  Subject 
Series,  Establishment  and  Firm  Size,  Table  5, 
Employment  Size  of  Firms:  1992,  SIC  Code  4812 
(issued  May  19951. 

' '  OPASTCO  Comments  at  1-2.  CC  Docket  No, 
94-102.  filed  lanuary  9.  1995, 

'•RCA  Comments  at  2,  CC  Docket  No,  94-102, 
filed  January  9,  1995, 


facilities  will  exceed  the  categorical 
exclusion  criteria  and  will  require  a 
determination  of  compliance  with  the 
new  RF  exposure  limits,  based  on 
calculations  or  measurements. 

B.  Personal  Communications  Senice 
(PCS) 

23.  The  broadband  PCS  spectrum  is 
divided  into  six  frequency  blocks 
designated  A  through  F,  Pursuant  to  47 
CFR  §  24, 720(b),  the  Commission  has 
defined  "small  entity"  for  Blocks  C  and 
F  licensees  as  firms  that  had  average 
gross  revenues  of  less  than  S40  million 
in  the  three  previous  calendar  vears. 
This  regulation  defining  "small  entity" 
in  the  context  of  broadband  PCS 
auctions  has  been  approved  bv  the 
SBA." 

24,  The  Commission  has  auctioned 
broadband  PCS  licenses  in  Blocks  A,  B. 
and  C,  We  do  not  have  sufficient  data 
to  determine  how  many  small 
businesses  under  the  Commission's 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B,  As  of  now,  there  arc 
approximately  90  non-defaulting 
winning  bidders  that  qualif\-  as  small 
entities  in  the  Block  C  auctions.  Based 
on  this  information,  we  conclude  that 
the  number  of  broadband  PCS  licensees 
affected  by  the  rule  adopted  in  this 
Report  and  Order  includes  the  90  non- 
defaulting  winning  bidders  that  qualify- 
as  small  entities  in  the  Block  C 
broadband  PCS  auction. 

25.  At  present,  no  licenses  have  been 
awarded  for  Blocks  D,  E.  and  F  for 
spectrum.  Therefore,  there  are  no  small 
businesses  cin-rently  providing  these 
services.  However,  a  total  of  1,479 
licenses  will  be  awarded  in  the  D.  E. 
and  F  Block  broadband  PCS  auctions, 
which  have  started.  Eligibility  for  the 
493  F  Block  licensees  is  limited  to 
"entrepreneurs  '  with  the  average  gross 
revenues  of  less  than  SI 25  million  in 
the  last  two  years.  However,  we  cannot 
estimate  how  many  small  businesses 
under  the  Commission's  definition  will 
win  F  Block  licenses,  or  D  and  E  Block 
licenses.  Given  the  fact  that  nearly  all 
radiotelephone  companies  have  fewer 
than  1,000  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  D.  E.  and  F  Block  licensees 
can  be  made,  we  assume,  for  purposes 
of  our  evaluations  and  conclusions  in 
this  FRFA.  that  all  of  the  licenses  will 
be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  SBA. 

26,  After  all  PCS  licenses  have  been 
issued,  the  Commission  expects  to 


receive  approximately  1.000 
applications  per  year  involving  10.000 
sites  Because  we  do  not  require 
licensees  to  provide  us  with  site 
information,  we  cannot  predict 
precisely  how  many  of  these 
applications  will  e.xceed  our  categorical 
exclusion  criteria.  However,  we  estimate 
that  approximately  3000  sites  will  not 
meet  the  categorical  exclusion  criteria 
and  will  involve  a  determination  of 
compliance  with  the  RF  exposure 
guidelines, 

C  Private  Land  Mobile  Radio  Services. 
Specialized  Mobile  Radio  ISMRI 

27,  Pursuant  to  47  CFR  §90, 814(b)(1). 
the  Commission  has  defined  "small 
entity"  for  geographic  area  800  MHz  and 
900  MHz  SMR  licenses  as  firms  that  had 
average  gross  revenues  of  less  than  Si  5 
million  in  the  three  previous  calendar 
years.  This  regulation  defining  "small 
entity"  in  the  context  of  800  MHz  and 
900  MHz  SMR  has  been  approved  bv  the 
SBA,'" 

28,  The  rule  adopted  in  the  Report 
and  Order  applied  only  to  certain 
"covered"  SMR  providers  m  the  800 
MHz  and  900  MHz  bands  that  either 
hold  geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  ser\ice 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  average  gross  revenues 
of  less  than  S15  million  Since  the 
Regulator\'  Flexibility  .^ct  amendments 
were  not  in  effect  until  the  record  in  this 
proceeding  was  closed,  the  Commission 
was  unable  to  request  information 
regarding  the  number  of  small 
businesses  in  this  category  We  do  know 
that  one  of  these  firms  has  over  Si  5 
million  in  average  gross  revenues  We 
assume,  for  purposes  of  our  evaluations 
and  conclusions  in  this  FRF.^,  that  the 
remaining  existing  extended 
implementation  authorizations  may  be 
held  by  small  entities,  as  that  term  is 
defined  by  the  SB.-\ 

29,  The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  S.MR  band  There  were  60 


See  Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding.  PP 
Docket  No.  93-253.  Fifth  Report  and  Order.  9  FCC 
Red  5S32.  5581-a4  (1994). 


'*See  .^mendment  of  Parts  2  and  90  of  the 
Commission's  Rules  to  Provide  for  the  Use  of  200 
Channels  Outside  the  Designated  Filing  .\reas  in 
the  896-901  MHz  and  the  935-940  MHz  Bands 
Allotted  to  the  Specialized  Mobile  Radio  Pool.  PR 
Docket  No  89-553,  Second  Order  on 
Beconsideration  and  Seventh  Report  and  Order.  11 
FCC  Red  2639.  2693-702  (1995);  Amendment  of 
Part  90  of  the  Commission's  Rules  to  Facilitate 
Future  Development  of  SMR  Systems  in  the  800 
MHz  Frequency  Band.  PR  Docket  No,  93-144,  first 
Report  and  Order.  Eighth  Report  and  Order,  and 
Second  Further  Notice  of  Proposed  Rulemaking.  1 1 
FCC  Red  1463  (1995). 
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winning  bidders  who  qualified  as  small 
entities  under  the  Commission's 
definition  in  the  900  MHz  auction. 
Based  on  this  information,  we  conclude 
that  the  number  of  geographic  area  SMR 
licensees  affected  by  the  rule  adopted  in 
the  Report  and  Order  includes  these  60 
small  entities. 

30.  No  auctions  have  been  held  for 
800  MHz  geographic  area  SMR  licenses. 
Therefore,  no  small  entities  cun-ently 
hold  these  licenses.  A  total  of  525 
licenses  will  be  awarded  for  the  upper 
200  channels  in  the  800  MHz 
geographic  area  SMR  auction.  However, 
the  Commission  has  not  vet  determined 
how  many  licenses  will  be  awarded  for 
the  lower  230  channels  in  the  800  MHz 
geographic  area  SMR  auction.  There  is 
no  basis  to  estimate,  moreover,  how 
many  small  entities  within  the  SBA's 
definition  will  win  these  licenses.  Given 
the  facts  that  nearly  all  radiotelephone 
companies  have  fewer  than  1.000 
employees  and  that  no  reliable  estimate 
of  the  number  of  prospective  800  MHz 
licensees  can  be  made,  we  assume,  for 
purposes  of  our  evaluations  and 
conclusions  in  this  FRFA,  that  all  of  the 
licenses  will  be  awarded  to  small 
entities,  as  that  term  is  defined  bv  the 
SEA. 

31.  The  Commission  receives  about 
3,000  applications  for  covered  SMR 
transmitters  facilities  per  year.  We  do 
not  have  adequate  information  to 
predict  precisely  how  many  of  these 
applications  will  exceed  our  categorical 
exclusion  criteria.  However,  we  estimate 
that  approximately  1.000  transmitters 
will  exceed  categorical  exclusion 
criteria  and  will  require  a  determination 
of  compliance 

D.  Satellite  Communications  Services 

32.  The  Commission  has  not 
developed  a  definition  of  small  entities 
appUcable  to  satellite  communications 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SEA)  rules  applicable 
to  Communications  Services.  Not 
Elsewhere  Classified.  This  definition 
provides  that  a  small  entity  is  expressed 
as  one  with  $110  million  or  less  in 
annual  receipts." 

33.  Because  the  Regulatory  Flexibility 
Act  amendments  were  not  in  effect  until 
the  comment  period  for  this  proceeding 
was  closed,  the  Commission  was  unable 
to  request  information  regarding  the 
number  of  licensees  in  the  international 
services  discussed  below  that  meet  this 
definition  of  a  small  business.  Thus,  we 


'M3CFRii|121  201   Sta.ndard  Industrial 
ClaMificatioii  [SiCj  Code  4899 


are  providing  an  estimate  of  licensees 
that  constitute  a  small  business. 

34.  Fixed  Satellite  Earth  Stations. 
Fixed  satellite  earth  stations  include 
international  and  domestic  earth 
stations  operating  in  the  4/6  GHz  AND 
11/12/14  GHz  bands.  There  are 
approximately  4200  earth  station 
authorizations,  a  portion  of  which  are 
Fixed  Satellite  Earth  Stations.  Although 
we  were  unable  to  request  the  revenue 
information,  we  estimate  that  some  of 
the  licensees  of  these  earth  stations 
would  constitute  a  small  business  under 
the  SBA  definition. 

35.  Fixed  Satellite  Small  Earth 
Stations.  Small  transmit/receive  earth 
stations  operate  in  the  4/6  GHz 
frequency  bands  with  antennas  that  are 
two  meters  or  less  in  diameter.  There 
are  4200  earth  station  authorizations,  a 
portion  of  which  are  Fixed  Satellite 
Small  Earth  Stations.  Although  we  were 
unable  to  request  the  revenue 
information,  we  estimate  that  some  of 
the  fixed  satellite  small  earth  stations 
would  constitute  a  small  business  under 
the  SBA  definition. 

36.  Fixed  Satellite  Very  Small 
Aperture  Terminal  (VSAT)  Systems. 
VSAT  systems  operate  in  the  12/14  GHz 
frequency  bands.  Although  various  size 
small  earth  stations  may  be  used,  all 
stations  of  a  particular  size  must  be 
technically  identical.  Because  these 
stations  operate  on  a  primary  basis, 
frequency  coordination  with  terrestrial 
microwave  systems  is  not  required. 
Thus,  a  single  "blanket"  application 
may  be  filed  for  a  specified  number  of 
small  antennas  and  one  or  more  hub 
stations.  The  Commission  has  processed 
377  applications  for  fixed  satellite 
VSAT  systems.  At  this  time,  we  are 
unable  to  make  a  precise  estimate  of  the 
number  of  small  businesses  that  are 
VSAT  system  licensees  and  could  be 
impacted  by  this  action. 

37.  Mobile  Satellite  Earth  Stations. 
Mobile  satellite  earth  stations  are 
intended  to  be  used  while  in  motion  or 
during  halts  at  unspecified  points. 
These  stations  operate  as  part  of  a 
network  that  includes  a  fixed  hub 
station  or  stations.  The  network  may 
provide  a  variety  of  land,  maritime  and 
aeronautical  voice  and  data  services. 
There  are  2  mobile  satellite  licensees.  At 
this  time,  we  are  unable  to  make  a 
precise  estimate  of  the  number  of  small 
businesses  that  are  mobile  satellite  earth 
station  licensees  and  could  be  impacted 
by  this  action. 

38.  Radio  Determination  Satellite 
Earth  Stations.  A  radio  determination 
satellite  earth  station  is  used  in 
conjunction  with  a  radio  determination 
satellite  service  (rdss)  system  for  the 
purpose  of  providing  position  location 


information.  These  stations  operate  as 
part  of  a  network  that  includes  a  fixed 
hub  station  or  stations  and  operate  in 
the  frequency  bands  (1610-1626.5  MHz 
and  2483.5-2500  MHz)  allocated  to 
rdss.  There  are  4  licensees.  At  this  time, 
we  are  unable  to  make  a  precise 
estimate  of  the  number  of  small 
businesses  that  are  radio  determination 
satellite  earth  station  licensees  and 
could  be  impacted  by  the  forfeiture 
guidelines. 

39.  It  should  be  noted  that  in  most  of 
the  satellite  areas  discussed  above,  the 
Commission  issues  one  license  to  an 
entity  but  generally  issues  blanket 
license  authority  for  thousands  or  even 
hundreds  of  thousands  of  earth  stations 
or  hand  held  transceivers.  Overall,  the 
Commission  receives  about  600 
applications  for  satellite  facilities  per 
year.  All  applicants  for  satellite  earth 
stations  (except  for  receive-only 
stations)  must  make  a  determination  of 
compliance  with  the  limits,  based  on 
calculations  or  measurements. 

E.  Radio  Broadcast  Service 

40.  The  extension  of  the  transition 
period  contained  in  tJiis  First 
Memorandum  Opinion  and  Order  will 
apply  to  television  broadcasting 
licensees,  radio  broadcasting  licensees 
and  potential  licensees  of  either  service. 
The  Small  Business  Administration 
defines  a  television  broadcasting  station 
that  has  no  more  than  $10.5  miUion  in 
annual  receipts  as  a  small  business.'* 
Television  broadcasting  stations  consist 
of  establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services.''' 
Included  in  this  industry  are 
commercial.  reUgious.  educational,  and 
other  television  stations.'*  Also 
included  are  establishments  primarily 
engaged  in  television  broadcasting  and 
which  produce  taped  television  program 


"13  CFR  §  121.201.  Standard  Industrial  Code 
(SIC)  4833  (1996). 

''Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce. 
1992  •CENSUS  OF  TRANSPORTATION. 
COMMUNICATIONS  AND  UnLITIES. 
ESTABLISHMENT  AND  FIRM  SIZE,"  Series  UC92- 
S-1,  Appendix  A-9  (1995). 

'»W.  See  Executive  Office  of  the  President,  Office 
of  Management  and  Budget,  Standard  Industrial 
Classification  Manual  (1987),  at  283,  which 
describes  "Television  Broadcasting  Stations  (SIC 
Code  4833)  as: 

Establishments  primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the  public,  excepi 
cable  and  other  pay  television  services.  Included  in 
this  industry  are  commercial,  religious,  educational 
and  other  television  stations.  Also  included  here  are 
establishments  primarily  engaged  in  television 
broadcasting  and  which  produce  taped  television 
program  materials. 
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materials."  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  SIC  number.^ 
There  were  1,509  television  stations 
operating  in  the  nation  in  1992.2'  Yjjgt 
number  has  remained  fairly  constant  as 
indicated  by  the  approximately  1,550 
operating  television  broadcasting 
stations  in  the  nation  as  of  August, 
1996."  For  1992  "  the  number  of 
television  stations  that  produced  less 
than  $10.0  million  in  revenue  was  1.155 
estabhshments.^" 

41.  Additionally,  the  Small  Business 
Administration  defines  a  radio 
broadcasting  station  that  has  no  more 
than  $5  million  in  annual  receipts  as  a 
small  business."  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public. ^^  Included  in  this 
industry  are  commercial  religious, 
educational,  and  other  radio  stations. ^'^ 
Radio  broadcasting  stations  which 
primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
program  materials  are  similarly 
included. 2^  However,  radio  stations 
which  are  separate  establishments  and 
are  primarily  engaged  in  producing 
radio  program  material  are  classified 
under  another  SIC  number."  The  1992 
Census  indicates  that  96  percent  (5.861 
of  6.127)  radio  station  establishments 
produced  less  than  $5  million  in 
revenue  in  1992. "^  Official  Commission 


"Economics  and  Statistics,  \dministration. 
Bureau  of  Census.  U.S.  Department  of  Commerce. 
1992  'CENSUS  OF  TRANSPORTATION, 
COMMUNICATIONS  AND  UTILITIES, 
ESTABLISHMENT  AND  HRM  SIZE."  Series  UC92- 
S-1.  Appendix  A-9  (1995). 

»  W  SIC  7812  (Motion  Picture  and  Video  Tape 
Production);  SIC  7922  (Theatrical  Producers  and 
Miscellaneous  Theatrical  Services  (producers  of 
live  radio  and  television  programs). 

2' FCC  News  Release  No.  31327,  Jan.  13.  1993: 
Economics  and  Statistics  Administration,  Bureau  of 
Census.  U.S.  Department  of  Commerce,  supra  note 
78.  Apf)endix  A-9. 

22  FCC  News  Release  No.  64958.  Sept.  6,  1996. 

"Census  for  Communications'  establishments  are 
performed  every  five  years  ending  with  a  "2"  or 
"7  ".  See  Economics  and  Statistics  Administration, 
Bur«au  of  Census.  U.S.  Department  of  Commerce. 
supra,  note  78.  IH. 

2'The  amount  of  SIO  million  was  used  to 
estimate  the  number  of  small  business 
establishments  because  the  relevant  Census 
categories  stopped  at  $9,999,999  and  began  at 
$10,000,000.  No  category  for  $10.5  million  existed. 
Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  information. 

2?  13  CFR  §  121.201.  SIC  4832. 

2* Economics  and  Statistics  Administration. 
Bureau  of  Census.  U.S.  Department  of  Commerce. 
supm.  note  78.  Appendix  A-9. 

»W. 
»W. 

^The  Census  Bureau  counts  radio  stations 
located  at  the  same  facility  as  one  establishmeot. 


records  indicate  that  11,334  individual 
radio  stations  were  operating  in  1992.^' 
As  of  August.  1996.  official  Commission 
records  indicate  that  12.088  radio 
stations  were  operating. '^ 

42.  Thus,  the  proposed  rules  will 
affect  approximately  1.550  television 
stations;  approximately  1.194  of  those 
stations  are  considered  small 
businesses.'^  Additionally,  the  proposed 
rules  will  affect  12.088  radio  stations, 
approximately  11.605  of  which  are 
small  businesses.-*^  These  estimates  may 
overstate  the  number  of  small  entities 
since  the  revenue  figures  on  which  they 
are  based  do  not  include  or  aggregate 
revenues  from  non-television  or  non- 
radio  affiliated  companies.  We 
recognize  that  the  proposed  rules  mav 
also  impact  minority  and  women  owmed 
stations,  some  of  which  may  be  small 
entities.  In  1995.  minorities  owned  and 
controlled  37  (3.0%)  of  1,221 
commercial  television  stations  and  293 
(2.9%)  of  the  commercial  radio  stations 
in  the  United  States.'^  According  to  the 
U.S.  Bureau  of  the  Census,  in  1987 
women  owned  and  contjolled  27  (1.9%) 
of  1,342  commercial  and  non- 
commercial television  stations  and  394 
(3.8%)  of  10.244  commercial  and  non- 
commercial radio  stations  in  the  United 
States."^  We  recognize  that  the  numbers 


Therefore,  each  co-located  AM/FM  combination 
counts  as  one  establlshmenL 

"  FCC  News  Release  No  31327.  Jan  13.1993 
'-FCC  News  Release  No.  64958,  Sept.  6.  1996 
"We  use  the  77  percent  figure  of  TV  stations 
operating  at  less  than  $10  million  for  1992  and 
apply  it  to  the  1996  total  of  1550  TV  stations  to 
arrive  at.1.194  stations  categorized  as  small 
businesses. 

''We  use  the  96%  figure  of  radio  station 
establishments  with  less  than  $5  million  revenue 
from  the  Census  data  and  apply  it  lo  the  1 2.088 
individual  station  count  to  arrive  at  1 1 .605 
mdividual  stations  as  small  businesses. 

''  "Minority  Commercial  Broadcast  Ownership  in 
the  United  Stales",  U.S.  Dep't  of  Commerce, 
National  Telecommunications  and  Information 
Administration.  The  Minority  Telecommunications 
Development  Program  ("MTDP")  (April  1996). 
MTDP  considers  minority  ownership  as  ownership 
of  more  than  50%  of  a  broadcast  corporation  s 
stocit.  voting  control  in  a  broadcast  partnership,  or 
ownership  of  a  broadcasting  property  as  an 
individual  proprietor.  Id.  The  minority  groups 
included  in  this  report  are  Black,,  Hispanic,  Asian, 
and  Native  American. 

'^  See  Comments  of  American  Women  in  Radio 
and  Television.  Inc.  in  MM  Docket  No  94-149  and 
.MM  Docket  No.  91-140,  at  4  n,4  Ifiied  May  17. 
1995).  citing  1987  Economic  Censuses.  "Women- 
Owned  Business."  WB87-1.  U.S.  Dept  of 
Commerce,  Bureau  of  the  Census.  August  1990 
(based  on  1987  Census).  After  the  1987  Census 
report,  the  Census  Bureau  did  not  provide  data  bv 
particular  communications  services  (four-digit 
Standard  Industrial  Classification  (SIC)  Codel.  but 
rather  by  the  general  two-digit  SIC  Code  for 
communications  (#48).  Consequently,  since  1987, 
the  US.  Census  Bureau  has  not  updated  data  on 
ownership  of  broadcast  facilities  by  women,  nor 
does  the  FCC  collect  such  data.  However,  we  sought 
comment  on  whether  the  Annual  Ownership  Report 


of  minority  and  women  broadcast 
owners  may  have  changed  due  to  an 
increase  in  license  transfers  and 
assignments  since  the  passage  of  the 
1996  Act, 

43.  In  addition  to  owners  of  operating 
radio  and  television  stations,  anv  entity 
who  seeks  or  desires  to  obtain  a 
television  or  radio  broadcast  license 
may  be  affected  by  the  rules  adopted  in 
this  action.  The  number  of  entities  that 
may  seek  to  obtain  a  television  or  radio 
broadcast  license  is  imknown. 

44.  The  Commission  receives  about 
1,800  applications  for  broadcast 
facilities  per  year.  All  applicants  must 
make  a  determination  of  compliance 
with  the  limits,  either  by  calculation  or 
measurement. 

F  Stations  in  the  Maritime  Sen-ices 

45.  The  Report  and  Order  required 
licensees  and  applicants  for  ship 
satellite  earth  terminals  to  make  a 
determination  of  compliance  with  the 
new  RF  exposure  requirements.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
ship  satellite  earth  station  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  radiotelephone 
companies.  This  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1.500 
persons. 

46.  Ship  mobile  satellite  service 
(MSS)  stations  are  similar  to  mobile 
satellite  earth  stations,  as  discussed 
above,  except  that  earth  stations  are 
aboard  maritime  vessels  rather  than 
traditional  earth  stations  in  the  MSS  In 
the  area  of  ship  MSS.  the  Commission 
has  two  pending  Ucensees  for  of)cration 
of  the  satellite  service,  one  of  which  can 
be  considered  small  business 

47.  The  Commission  receives  about 
272  applications  for  ship  earth  stations 
per  year.  All  applicants  must  make  a 
determination  of  compliance  with  the 
new  RF  exposure  limits. 

G  Experimental.  Auxiliary:  and  Special 
Broadcast  and  Other  Program 
Distribution  Ser\ices 

48.  This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  station).  It  also  includes 


Form  323  should  be  amended  to  include 
information  on  the  gender  and  race  of  broadcast 
license  owners  "Policies  and  Rule.<  Regarding 
Minority  and  Female  Ownership  of  Mass  .Media 
Facilities,"  Notice  of  Proposed  Rulemakjng,  10  FCC 
Red  2788.  2797  (1995). 
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Instructional  Television  Fixed  Service 
stations,  which  are  used  to  relay 
programming  to  the  home  or  office, 
similar  to  that  provided  by  cable 
television  systems.  The  Commission  has 
not  developed  a  definition  of  small 
entities  applicable  to  broadcast  auxiliary 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radiotelephone  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
fewer  than  1,500  persons. 

49.  Our  computer  databases  show  that 
there  are  532  FM  translator  and  booster 
stations,  4.152  low  power  TV,  TV 
translators  and  TV  booster  stations,  and 
142  Instructional  Television  Fixed 
Service  (ITFS)  stations  which  are  not 
categorically  excluded  from  complying 
with  the  new  RF  exposure  requirements 
adopted  in  the  Report  and  Order.^^  All 
of  these  stations  would  be  impacted  by 
the  extension  of  the  transition  period 
being  adopted  in  this  action.  The  FCC 
does  not  collect  financial  information 
on  kny  broadcast  facility  and  the 
Department  of  Commerce  does  not 
collect  financial  information  on  these 
auxiUary  broadcast  facilities.  We 
believe,  however,  that  most,  if  not  all,  of 
these  auxiUary  facilities,  including  Low 
Power  TV  stations,  could  be  classified 
as  small  businesses  by  themselves.  We 
also  recognize  that  many  translators  and 
boosters  are  owned  by  a  parent  station 
which,  in  some  cases,  would  be  covered 
by  the  revenue  definition  of  small 
business  entity  discussed  above.  These 
stations  would  likely  have  annual 
revenues  that  exceed  the  SBA  maximum 
to  be  designated  as  a  small  business 
(either  $5  million  for  a  radio  station  or 
$10.5  milhon  for  a  TV  station).  As  we 
indicated  earlier,  96%  of  radio  stations 
and  77%  of  TV  stations  are  designated 
as  small. 

50.  The  approximate  number  of 
annual  applications  processed  bv  the 
Commission  for  this  service  is  1.032.  We 
do  not  have  adequate  information  to 
predict  precisely  how  many  of  these 


"  Low  power  T\'.  TV  translators  and  boosters, 
and  FM  iraaslators  and  boosters  are  categorically 
excluded  if  their  power  is  les.s  than  or  equal  to  100 
watts.  ITFS  stations  are  categorically  axciiided  if 
their  power  is  less  than  1640  watts  EIRP  o.'  if  the 
center  of  their  antenna  is  more  than  10  meters 
above  ground  and  the  antenna  is  not  located  on  a 
rooftop.  See47CFR§l.l.i07(b;il).  Our  data  base 
records  do  not  indicate  how  many  of  rhe  142  ITFS 
stations  that  are  authorized  more  than  1640  watts 
operate  with  non-rooftop  antennas.  .According  to 
the  FCC  news  release.  "Broadcast  Station  Totals  as 
of  )une  30.  1996",  relea.sed  July  10.  1996  there  are 
a  total  of  2.637  FM  translator  and  booster  stat.ons. 
4.910  TV  translator  and  booster  stations,  and  1.903 
low  power  TV  stations.  There  axe  also  2.032  ITFS 
licensees. 


apphcations  will  exceed  our  categorical 
exclusion  criteria.  However,  based  on 
our  existing  database  records,  we  would 
expect  that  42%  of  these  applications 
would  be  required  to  have  a 
determination  made  regarding 
compliance  with  the  new  RF  exposure 
limits. 

H.  Multipoint  Distribution  Service 

(MDS) 

51.  This  service  involves  a  variety  of 
transmitters,  which  are  most  commonly 
used  to  deliver  programming  to 
subscribers  of  wireless  cable  systems, 
similar  to  that  provided  by  cable 
television  systems.  The  Commission  has 
refined  the  definition  of  "small  entity" 
for  the  auction  of  MDS  as  an  entity  that 
together  with  its  affiliates  has  average 
gross  annual  revenues  that  are  not  more 
than  S40  million  for  the  preceding  three 
calendar  years.'*  This  definition  of  a 
small  entity  in  the  context  of  MDS 
auctions  has  been  approved  by  the 
SBA.'-> 

52.  The  Commission  completed  its 
MDS  auction  in  March  1996  for 
authorizations  in  493  basic  trading  areas 
(BTAsJ.  Of  67  winning  bidders.  61 
qualified  as  small  entities.  Five  bidders 
indicated  that  they  were  minority- 
owned  and  four  winners  indicated  that 
they  were  women-owned  businesses. 
MDS  is  a  service  heavily  encumbered 
with  approximately  1,573  previously 
authorized  and  proposed  MDS  facilities 
and  information  available  to  us 
indicates  that  no  MDS  facility  generates 
revenue  in  excess  of  $11  million 
annually.  We  conclude  that  for  purposes 
of  this  FRFA.  there  are  approximately 
1,634  small  MDS  providers  as  defined 
by  the  SBA  and  the  Commission's 
auction  rules. 

53.  The  approximate  niunber  of 
annual  applications  processed  by  the 
Commission  for  MDS  is  900.  We  do  not 
have  adequate  information  to  predict 
precisely  how  many  of  these 
applications  will  exceed  our  categorical 
e.xclusion  criteria.  However,  we  estimate 
that  approximately  113  vdll  not  meet 
the  categorical  exclusion  criteria  and 
have  to  make  a  determination  of 
compliance  with  the  RF  exposure  limits. 


'»  47  CI-RS  21.961(b)(1). 

•^See  "Amendment  of  Parts  21  ind  74  of  the 
Commission's  Rules  With  Regard  to  Filing 
Procedures  in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television  Fixed  Service 
and  Implementation  of  Section  309(j)  of  the 
Communications  .\ct — Competitive  Bidding."  MM 
Docket  No.  94-31  and  PP  Docket  No  93-253. 
fleport  and  Order.  10  FCC  Red  9589  (1995). 


/.  Paging  and  Radiotelephone  Service, 
and  Private  Land  Mobile  Radio  Services, 
Paging  Operations 

54.  Since  the  Conmiission  has  not  yet 
approved  a  small  entities  definition  for 
paging  services,  we  will  utilize  the 
SBA's  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  less  than  1.500 
persons, 

55.  The  Commission  anticipates  that  a 
total  of  16,754  non-nationwide 
geographic  area  licenses  will  be  granted 
or  auctioned.  The  geographic  area 
licenses  will  consist  of  2,754  MTA 
licenses  and  14,000  EA  licenses.  In 
addition  to  the  47  Rand  McNally  MTAs, 
the  Commission  is  licensing  Alaska  as  a 
separate  MTA  and  adding  three  MTAs 
for  the  U.S.  territories,  for  a  total  of  51 
MTAs.  No  auctions  of  paging  licenses 
have  been  held  yet,  and  there  is  no  basis 
to  determine  the  number  of  licenses  that 
will  be  awarded  to  small  entities.  Given 
the  fact  that  nearly  all  radiotelephone 
companies  have  fewer  than  1,000 
employees,  and  that  no  reliable  estimate 
of  the  number  of  prospective  paging 
licensees  can  be  made,  we  assimie,  for 
purposes  of  this  FRFA,  that  all  the 
16,754  geographic  area  paging  licenses 
will  be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  Small  Business 
Administration  (SBA). 

56.  We  estimate  that  the 
approximately  600  current  paging 
carriers  could  take  the  opportunity  to 
partition  andVor  disaggregate  a  license  to 
obtain  an  additional  license  through 
partitioning  or  disaggregation.  We 
estimate  that  up  to  52,062  licensees  or 
potential  licensees  could  take  the 
opportunity  to  partition  and/or 
disaggregate  a  license  or  obtain  a  license 
through  partitioning  or  disaggregation. 
This  number  is  based  on  the  total 
estimate  of  paging  carriers 
(approximately  600)  and  non- 
nationwide  geographic  area  licenses  to 
be  awarded  (16,754)  and  our  estimate 
that  each  license  will  probably  not  be 
partitioned  and/or  disaggregated  to  no 
more  than  three  parties.  Given  the  fact 
that  nearly  all  radiotelephone 
companies  have  fewer  than  1 ,000 
employees,  and  that  no  reliable  estimate 
of  the  number  of  future  paging  licensees 
can  be  made,  we  assume  for  purposes  of 
this  FRFA  that  all  of  the  licensees  will 
be  awarded  to  small  businesses.  We 
believe  that  it  is  possible  that  a 
significant  number  of  up  to 
approximately  52,062  licensees  or 
potential  licensees  who  could  take  the 
opportunity  to  partition  and/or 
disaggregate  a  license  or  who  could 
obtain  a  license  through  partitioning 


UMI 
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and/or  disaggregation  will  be  a  small 
business. 

57.  In  our  original  FRFA,  we 
indicated  that  we  receive  about  10,000 
applications  for  paging  facilities  per 
year;  1,176  transmitters  were  expected 
to  exceed  the  categorical  exclusion. 
PageNet  and  PCIA  have  commented  that 
these  numbers  underestimate  the  impact 
on  paging  carriers.  PCIA  notes  that 
many  paging  facilities  can  be 
constructed  without  prior  Commission 
authorization,  and  therefore  significant 
numbers  of  paging  facilities  are  built 
annually  that  are  not  included  in  the 
10,000  count.  PCIA  questions  our  initial 
estimate  that  11%  of  the  applications 
would  require  routine  evaluations,  and 
beheves  most  of  these  routine 
evaluations  would  involve  field 
measurements  that  could  take  around  24 
hours  to  complete.  Although  both 
PageNet  and  PCLA  question  our  original 
analysis,  neither  party  has  submitted 
detailed  information  on  how  many 
paging  facilities  they  beUeve  would  be 
covered  under  the  new  rules. 

58.  We  have  categorically  excluded 
from  routine  environmental  evaluation 
all  paging  stations  that  operate  with  an 
ERP  of  1000  watts  or  less.  We  have  also 
categorically  excluded  paging  stations 
that  use  antennas  that  are  not  located  on 
a  rooftop  and  are  at  least  10  meters 
above  ground.  Paging  is  authorized 
under  both  Part  22  and  Part  90  of  our 
rules.  For  Part  22  paging,  we  estimate 
that  we  receive  10,000  applications  for 
paging  stations  per  year,  2939  of  these 
involve  power  more  than  1000  watts 
ERP.  We  believe  that  40%  of  these 
would  be  located  on  a  rooftop.  For  Part 
90  paging,  we  estimate  that  we  receive 
2,000  applications  per  year,  200  of 
which  would  be  above  1000  watts.  We 
believe  that  75%  of  these  would  be 
located  on  a  rooftop.  Virtually  all  of  the 
non-rooftop  installations  in  Ixjth  Parts 
22  and  90  would  use  antennas  more  that 
10  meters  above  ground  and,  therefore, 
would  be  categorically  excluded. 

59.  As  of  January  1995,  we  have 
allowed  paging  licensees  to  increase  the 
ERP  of  their  stations  to  3500  watts 
without  notifying  us  as  long  as  the 
service  contour  does  not  change.  In 
addition,  we  do  require  licensees  to  file 
information  with  respect  to  transmitters 
used  for  contour  fill-in.  Therefore,  it  is 
impossible  to  determine  precisely  the 
actual  number  of  paging  transmitters  for 
which  a  routine  environmental 
evaluation  will  be  required.  However,  if 
we  presume  that:  (1)  for  every 
application  there  are  actually  2 
transmitting  facilities  (in  some  cases 
there  will  be  more  and  in  many  cases 
there  will  only  be  one  facility);  (2)  only 
10%  of  the  "fill  in"  facihties  will  use 


more  than  1000  watts  (because  they  are 
filling  in  the  service,  these  transmitters 
likely  do  not  need  as  much  power)  but 
75%  of  these  will  be  located  on  a 
rooftop;  and  (3)  only  10%  of  those 
stations  that  were  initially  1000  watts  or 
below  ultimately  increase  their  power 
(they  could  have  originally  asked  for 
more  pmwer  if  they  needed  it);  then  a 
total  of  2,643  paging  stations  per  year 
would  be  subject  to  routine 
environmental  evaluation  requirements. 

60.  We  believe  that  many  of  the 
routine  environmental  evaluations  can 
be  done  rather  quickly,  by  reviewing 
OET  Bulletin  65,  considering  the  station 
and  site  configuration,  and  determining 
whether  anyone  would  have  access  to 
an  area  near  enough  to  the  antenna  that 
the  RF  exposure  limits  might  be 
exceeded.  These  studies  would  take  on 
the  order  of  1-3  hours  to  complete  per 
transmitter  site.  In  some  cases,  field 
measurements  or  more  detailed 
calculations  would  be  necessary, 
especially  if  more  than  oae  transmitter 
is  located  in  the  same  area.  The  more 
detailed  studies  could  take  24  hours,  as 
suggested  by  PCIA. 

/.  Experimental  Radio  Service 

61.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  experimental  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SB A) 
rules  applicable  to  radiotelephone 
companies.  This  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1 ,500 
persons.*  Since  the  Regiilatory 
Flexibility  Act  amendments  were  not  in 
effect  until  the  record  in  this  proceeding 
was  closed,  the  Commission  was  unable 
to  request  information  regarding  the 
number  of  small  experimental  radio 
businesses  and  is  unable  at  this  time  to 
make  a  precise  estimate  of  the  number 
of  Experimental  Radio  Services  which 
are  small  businesses. 

62.  The  majority  of  experimental 
licenses  are  issued  to  companies  such  as 
Motorola  and  Department  of  Defense 
contractors  such  as  Northrop,  Lockheed 
and  Martin  Marietta.  Businesses  such  as 
these  may  have  as  many  as  200  Ucenses 
at  one  time.  The  majority  of  these 
applications,  70  percent,  are  from 
entities  such  as  these.  Civen  this  fact, 
the  remaining  30  percent  of 
applications,  we  assume,  for  purposes  of 
our  evaluations  and  conclusions  in  this 
FRFA,  will  be  awarded  to  small  entities, 
as  that  term  is  defined  by  the  SEA. 


63.  The  Commission  processes 
approximately  1,000  applications  a  year 
for  experimental  radio  operations. 
About  half  or  500  of  these  are  renewals 
and  the  other  half  are  for  new  licenses. 
We  do  not  have  adequate  information  to 
predict  precisely  how  many  of  these 
apphcations  will  exceed  our  categorical 
exclusion  criteria.  However,  we  estimate 
that  approximately  500  of  these 
applications  will  be  required  to  make  an 
initial  determination  of  compUance 
with  our  new  RF  guidelines. 

K.  Amateur  Radio  Service  Volunteer 
Examiner  Coordinator  (VECs) 

64.  In  our  original  FRFA,  we  did  not 
analyze  the  possible  impact  and  burden 
on  Amateur  Radio  Service  (ARS)  VECs. 
The  ARRL  has  commented  that  our 
original  FRFA  is  flawed  because  it  fails 
to  address  the  impact  of  the  rules  on 
small  business  entities  such  as  itself  and 
one  other  VEC.*'  The  Commission  has 
not  developed  a  definition  for  a  small 
business  or  small  organization  that  is 
applicable  for  VECs.  The  RFA  defines 
the  term  'small  organization"  as 
meaning  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its  field 
.  .  ."  *2  Our  rules  do  not  specifv'  the 
nature  of  the  entity  that  may  act  as  a 
VEC.*-'  However,  all  of  the  sixteen  VEC 
organizations  would  appear  to  meet  the 
RFA  definition  for  small  organization. 
Consequently,  we  have  now  analyzed 
the  burden  associated  with  this  action 
on  VECs. 

65.  The  VECs  coordinate  the  activities 
of  the  VEs  who  prepare  and  admmister 
the  Commission's  ajnateur  operator 
license  examination  system.  The 
administering  VEs  prepare  written 
examinations  using  questions  drawn 


''laCFR  S  121.201.  Standard  Industrial 
ClassiTication  (SIC)  Code  4812. 


"  The  ARRL/VEC  and  the  W5YI-VEC  are 
components  of  organizations  that  publish  nnatenais 
marketed  to  persons  (or  the  purpose  of  preparing  for 
passing  the  exammation.s  required  for  the  g.'ant  of 
an  amateur  operator  license.  TTiis  publishing 
activity,  however,  is  separate  from  their  VEC 
activity. 

«5U.S.C.  §601(4). 

*'Our  rules,  however,  require  thai  a  VEC  be  an 
organization  that  has  entered  into  a  wTitter. 
agreement  with  the  FCC  to  coordinate  the 
examinations  for  amateur  of>erator  licenses  The 
examinations  are  prepared  and  administered  by 
ten.",  of  thou.iiands  ot  amateur  operators  who  serve 
as  VEi.  The  XTC  organization  must  exist  for  the 
purpose  of  furthering  'he  amateur  serv'ice,  be 
capable  of  serving  as  a  \T.C  in  at  le.ast  one  of  the 
thirteen  VEC  regions  agree  to  coordinate  the 
examinations,  agree  to  assure  thai  every  examinee 
is  registered  without  regard  to  race.  sex.  religion, 
national  origin  or  membership  in  any  amateur 
service  organization,  and  cooperate  in  maintaining 
the  question  pools  for  the  VEs  See  47  CFR 
§§97.521  and  97.523.  which  outline  the 
qualifications  for  \'£Cs  and  question  pools 
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from  common  question  pools.**  The  VEs 
also  prepare  the  questions  for  the 
question  pools  which  are  maintained  by 
the  VECs.  The  questions  in  the  pools  are 
updated  and  revised  periodicallv.  In  the 
Report  and  Order,  we  required  that  new 
examination  questions  on  RF  safety  be 
added  to  the  examinations.  That 
requirement  was  made  effective 
immediately.  In  response  to  the  Report 
and  Order,  the  ARRL,  filed  a  petition 
requesting  that  we  allow  the 
examinations  to  be  modified  according 
to  the  VECs'  normal  revision  schedule. 
We  are  adopting  such  an 
implementation  plan  into  this  first 
Memorandum  Opinion  and  Order.  As  a 
result,  the  VECs  can  proceed  with  their 
normal  schedule  for  soUciting  questions 
from  the  VEs  and  revising  the  question 
pools.  The  VECs,  therefore,  will  have  a 
minimum  burden  in  meeting  the  new- 
requirements. 

66.  Summary  of  Projected  Reporting. 
Recordkeeping  and  Other  Compliance 
Requirements 

This  First  Memorandum  Opinion  and 
Order  extends  the  transition  period 
associated  with  the  new  RF  exposure 
rules  that  were  adopted  in  the  Report 
and  Order  There  are  no  reporting, 
recordkeeping  or  other  compliance 
requirements  associated  with  the 
extension  of  the  transition  period  and 
this  action. 

67.  Steps  Taken  to  Minimize  the 
Economic  Impact  on  Small  Entities 

We  have  made  every  effort  to  devise 
ways  to  minimize  the  impact  of  the  new 
RF  exposure  requirements  on  small 
entities,  while  protecting  the  health  and 
safety  of  the  pubhc.  We  have 
incorporated  substantial  flexibilitv  in 
the  procedures  to  make  compliance  as 
minimally  burdensome  as  possible.  In 
particular,  we  took  the  following  steps 
in  the  Report  and  Order  to  ease  the 
impact  on  small  businesses: 

68.  We  created  categorical  exclusions 
that  require  only  those  tramsmitters  that 
appear  to  have  the  highest  potential  to 
create  a  significant  environmental  effect 
to  perform  an  environmental  evaluation. 

69.  We  indicated  that  we  would  revise 
OST  Bulletin  No.  65  in  the  near  future 
to  provide  guidance  for  determining 
compUance  with  FCC-specified  RF 
limits.  This  should  be  of  particular 
assistance  to  small  businesses  since  it 
will  provide  straightforward 
information  that  should  allow  a  quick 
understanding  of  the  requirements  and 

a  quick  assessment  of  the  potential  for 


"  Sw  47  CFR  >)  97.507,  which  outlines  the 
requirements  for  preparing  examinations  for  an 
amateur  operator  license 


comphance  problems  without  the  need 
for  an  expensive  consultant  or 
measurement. 

70.  We  allowed  various  methods  for 
ensuring  compliance  with  RF  limits 
such  as  fencing,  warning  signs,  labels, 
and  markings,  locked  doors  in  roof-top 
areas,  and  the  use  of  personal  monitors 
and  RF  protective  clothing  in  an 
occupational  environment. 

71.  We  rejected  our  initial  proposal  to 
adopt  induced  and  contact  currents 
Umits  due  to  the  lack  of  reliable 
equipment  available. 

72.  We  specified  a  variety  of 
acceptable  testing  methods  and 
procedures  that  may  be  used  to 
determine  compliance.  This  will  allow 
each  small  business  to  choose  a 
procedure  that  best  meets  its  needs  in 
the  manner  that  is  least  burdensome  to 
it. 

73.  We  have  always  allowed  multiple 
transmitter  sites,  i.e..  antenna  farms,  to 
pool  their  resources  and  have  only  one 
study  done  for  the  entire  site.  This  is 
very  common  at  sites  that  have  multiple 
entities  such  as  TV,  FM.  paging, 
cellular,  etc.  In  most  circumstances, 
rather  than  each  licensee  hiring  a 
separate  consultant  and  submitting  a 
study  showing  their  compliance  with 
the  guidelines,  one  consulting  radio 
technician  or  radio  engineer  can  be 
hired  by  the  group  of  licensees.  The 
consultant  surveys  the  entire  site  for 
compliance  and  gives  his 
recommendations  and  findings  to  each 
of  the  licensees  at  the  site.  The  licensees 
can  then  use  the  findings  to  show  their 
compliance  with  the  guidelines.  In  this 
way  the  cost  of  compliance  is 
minimized  as  no  one  licensee  has  to  pay 
the  entire  consulting  fee,  rather  just  a 
portion  of  it. 

74.  In  this  First  Memorandum 
Opinion  and  Order,  we  have  also  taken 
the  following  additional  steps  to  reduce 
the  burden  on  small  businesses  and 
organizations: 

75.  We  extended  the  transition  period 
for  station  applicants  to  come  into 
compliance  with  the  new  requirements. 
This  will  give  licensees,  and  applicants 
for  new  stations  many  of  which  may  be 
small  businesses,  more  time  to  learn  the 
nature  of  the  new  requirements,  make 
studies  to  determine  whether  they 
comply,  and  take  steps  to  come  into 
compliance  if  necessary. 

76.  We  decided  to  permit  the  required 
changes  in  the  ARS  examinations  to  be 
made  as  the  examinations  are  being 
routinely  revised.  This  ensures  that  a 
minimal  burden  is  put  on  the  small 
organizations  acting  as  VECs. 


77.  Report  to  Congress 

The  Commission  shall  send  a  copy  of 
this  Final  Regulatory  Flexibilitv 
Analysis,  along  with  this  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.§  801(a)(1)(A). 

List  of  Subjects  in  47  CFR  Part  1 

Radio,  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary- 
Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations,  part  1.  is  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154,  303  and 
309(j)  unless  otherwise  noted. 

2.  Section  1.1307  is  amended  by 
revising  the  introductory  text  of 
paragraph  fb)(4)  to  read  as  follows: 

§1.1307    Actions  wtiich  may  have  a 
significant  enyironmental  effect,  for  which 
Environmental  Assessments  (EAs)  must  be 
prepared. 

*        »         •         »         » 

(b)  *   •  * 

(4)  Transition  Provisions.  For 
applications  filed  with  the  Commission 
prior  to  September  1,  1997  (January  1. 
1998  for  the  Amateur  Radio  Service 
only).  Commission  actions  granting 
construction  permits,  licenses  to 
transmit  or  renewals  thereof,  equipment 
authorizations,  or  modifications  in 
existing  facihties  require  the 
preparation  of  an  Environmental 
Assessment  if  the  particular  facility, 
operation  or  transmitter  would  cause 
human  exposure  to  levels  of 
radiofrequency  radiation  that  are  in 
excess  of  the  requirements  contained  in 
paragraphs  (b)  (4)(i)  through  (4)(iii)  of 
this  section.  These  transition  provisions 
do  not  apply  to  applications  for 
equipment  authorization  or  use  of 
mobile,  portable,  and  unlicensed 
devices  specified  in  paragraph  (b)(2)  of 
this  section. 
»         •        *         »        » 

[FR  Doc.  97-1350  Filed  1-21-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AC33 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Availability  of 
Regulatory  Flexibility  Analysis  for  the 
Designation  of  Critical  Habitat  for  the 
Marbled  Murrelet 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule;  document 

availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  availabilitv 
of  a  Regulator)'  Flexibility  Analysis 
examining  the  effects  on  small  entities 
of  the  designation  of  critical  habitat  for 
the  marbled  murrelet,  This  is  the 
Regulaton,-  Flexibility  Analysis  for  the 
final  rule  published  on  Mav  24,  1996 
(61  FR  26251). 

ADDRESSES:  Requests  for  copies  of  the 
Regulatory  Flexibility  Analysis  should 
be  directed  to  the  State  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  2600  S,E. 
98th  Avenue,  Suite  100,  Portland,  OR 
97266. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  D,  Peterson,  Oregon  State 
Supervisor,  at  the  above  address, 
telephone  (503)  231-6179, 


SUPPLEMENTARY  INFORMATION: 
Background 

On  Januarv'  27,  1994,  the  Ser\-ice 
published  a  proposed  rule  for  the 
designation  of  critical  habitat  for  the 
marbled  murrelet  (59  FR  3811).  The 
Service  significantly  amended  its 
proposed  critical  habitat  designation 
and  published  a  supplemental  proposed 
rule  on  August  10,  1995  (60  FR  408921 
Based  on  the  Service's  interpretation  of 
Public  Law  104-6  as  prohibiting  the 
expenditure  of  funds  for  making  a  final 
determination  of  critical  habitat,  the 
record  was  closed  and  the  comments 
archived  at  the  end  of  the  public 
comment  period.  On  Februarv'  29,  1996, 
a  Federal  Judge  ordered  the  Service  to 
complete  the  final  designation  by  Ma\ 
15,  1996.  The  final  rule  was  published 
on  May  24,  1996  (61  FR  26251). 

Section  3(5)  of  the  Endangered 
Species  .Act  defines  critical  habitat  as 
those  specific  areas  which  contain 
physical  or  biological  features  essential 
to  the  conservation  of  the  species  and 
which  may  require  special  management 
considerations  or  protection  (16  U.S.C 
1532(5)).  Designations  of  critical  habitat 
are  made  upon  the  basis  of  the  "best 
scientific  data  available"  after  taking 
into  account  the  economic  and  other 
relevant  impacts  of  specifying  anv  area 
as  critical  habitat  (16  U.S.C.  1533'(b)(2)). 
The  final  critical  habitat  for  the  marbled 
murrelet  identified  32  critical  habitat 


units  encompassing  approximatelv 
1,582,600  hectares  (3,907,660  acres)  of 
Federal  and  non-Federal  lands. 

When  the  final  nale  was  published, 
the  Department  of  the  Interior  found 
that  timely  compliance  with  the 
Regulaton,'  Flexibility  Act  (5  US  C.  601 
et  seq  \  was  impracticable  in  light  of  the 
emergency  situation  resulting  from  the 
court  order.  Completion  of  a  Regulatorv 
Flexibility  .Analysis  was  deferred  The 
analvsis  has  now  been  completed,  and 
It  concludes  that  the  designation  of 
critical  habitat  for  the  marbled  murrelet 
will  not  have  a  significant  i.mpact  on  a 
substantial  number  of  small  entities. 
There  is  a  limited  effect  on  small 
entities  from  critical  habitat  designation 
on  Federal  lands  or  the  issuance  of 
Federal  permits,  and  there  is  onlv  a 
minor  effect  on  regional  timber  supply 
from  the  application  of  Washington 
State  Forest  Practices  tied  to  Federal 
critical  habitat  designation 

.\uthoriU' 

,Aulhorit\"  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq  )  and  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601  pf  seq.]. 

Dated,  November  20.  1996, 
Rowan  W.  Gould, 

Acting  Director.  Fish  and  Wild!:  ft-  Sen  ice. 
[FRDot    9--Ti06  FileG  l-Jl-9"    8  45  ami 
BILLING  COO€  4310-&V-M 


3242 


Proposed  Rules 


Federal  Register 

Vol.  62,  No.  14 

Wednesday,  January  22,  1997 


ISS 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubtic  of  the  proposed 
issuance  of  rules  ana  regulations.  The 
pupose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
ailes. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  205 

[Regulation  E;  Docket  No.  R-0959] 

Electronic  Fund  Transfers 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  pubhshing  for 
comment  proposed  amendments  to 
Regulation  E,  (Electronic  Fund 
Transfers).  The  proposed  revisions 
implement  an  amendment  to  the 
Electronic  Fund  Transfer  Act  (EFTA), 
contained  in  the  Personal  Responsibilitv 
and  Work  Opportunity  Reconciliation 
Act  of  1996,  that  exempts  certain 
electronic  benefit  transfer  (EBT) 
programs  from  the  EFTA.  Generally. 
EBT  programs  involve  the  issuance  of 
access  cards  and  personal  identification 
numbers  to  recipients  of  government 
benefits  so  that  they  can  obtain  their 
benefits  through  automated  teller 
machines  and  point-of-sale  terminals. 
The  Board's  proposal  exempts  from 
Regulation  E  needs-tested  EBT  programs 
established  or  administered  by  state  or 
local  government  agencies.  Federallv 
administered  EBT  programs  and  state 
and  local  employment-related  EBT 
programs  (such  as  state  pension 
programs)  would  continue  to  be  subject 
to  modified  requirements  that  recognize 
the  special  characteristics  of  EBT 
programs. 

DATES:  Comments  must  be  received  on 
or  before  February  19.  1997. 

ADDRESSES:  Comments  should  refer  to 
Docket  No  R-0959,  and  may  be  mailed 
to  William  W.  Wiles,  Secretarv'.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 


Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  rules  regarding  the 
availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Cell.  Staff  Attorney,  Division  of 
Consumer  and  Community  Affairs,  at 
(202) 452-2412  or  (202) 452-3667;  for 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  contact  Dorothea 
Thompson  at  (202)' 452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

EFT  Act  and  Regulation  E 

Regulation  E  implements  the 
Electronic  Fund  Transfer  Act  (EFTA). 
The  act  and  regulation  cover  any 
consumer  electronic  fund  transfer 
initiated  through  an  automated  teller 
machine  (ATM),  point-of-sale  (POS) 
terminal,  automated  clearinghouse, 
telephone  bill-payment  system,  or 
home-banking  program;  and  provide 
rules  that  govern  these  and  other 
electronic  transfers.  The  regulation  sets 
ndes  for  issuance  of  ATM  cards  and 
other  access  devices:  disclosure  of  terms 
and  conditions  of  an  EFT  service; 
documentation  of  electronic  fund 
transfers  by  means  of  terminal  receipts 
and  account  statements;  limitations  on 
consumer  liability  for  unauthorized 
transfers;  procedures  for  error 
resolution;  and  certain  rights  related  to 
preauthorized  transfers. 

The  EFT.^  is  not  limited  to  traditional 
financial  institutions  holding 
consumers'  accounts.  For  EFT  services 
made  available  by  entities  other  than  an 
account-holding  financial  institution, 
the  act  directs  the  Board  to  assure,  by 
regulation,  that  the  provisions  of  the  act 
are  made  appficable.  The  regulation  also 
applies  to  entities  that  issue  access 
devices  and  enter  into  agreements  with 
consumers  to  provide  EFT  services. 

Electronic  Benefit  Transfer  Programs 

Electronic  benefit  transfer  (EBT) 
programs  are  designed  to  deliver 
government  benefits  such  as  Aid  to 
Families  with  Dependent  Children 
(AFDC).  food  stamps.  Supplemental 
Security  Income  (SSI)  and  social 
security.  These  systems  function  much 
like  commercial  systems  for  EFT. 
Eligible  recipients  receive  plastic 
magnetic-stripe  cards  and  personal 
identification  numbers  (PINs)  and  they 


access  benefits  through  electronic 
terminals.  In  the  case  of  cash  benefits 
such  as  AFDC  or  SSI,  the  terminals  may 
include  ATMs  that  are  part  of  existing 
commercial  networks;  for  food  stamp 
benefits,  POS  terminals  in  grocery  stores 
are  typically  used. 

EBT  offers  numerous  advantages  over 
paper-based  delivery  systems,  both  for 
recipients  and  for  program  agencies.  For 
recipients,  these  advantages  include 
faster  access  to  benefits,  greater 
convenience  in  terms  of  times  and 
locations  for  obtaining  benefits, 
improved  security  because  funds  may 
be  accessed  as  needed,  lower  costs 
because  recipients  avoid  check-cashing 
fees,  and  greater  privacy  and  dignity. 
For  agencies,  EBT  programs  offer  a 
system  that  can  more  efficiently  deliver 
benefits  for  both  state  and  federal 
programs  by  reducing  the  cost  of  benefit 
delivery,  facilitating  the  management  of 
program  funds,  and  helping  to  reduce 
fraud. 

In  March  1994,  the  Board  amended 
Regulation  E  to  bring  EBT  programs 
expressly  within  its  coverage.  59  FR 
10678  (March  7,  1994).  The  special 
provisions,  contained  in  §  205.15, 
applied  most  of  the  requirements  of  the 
regulation — including  those  relating  to 
hability  for  unauthorized  transactions 
and  error  resolution — with  some 
modifications.  The  major  exception 
related  to  the  requirement  to  provide 
periodic  statements  of  account  activity: 
EBT  programs  need  not  provide 
periodic  statements  as  long  as  (1) 
account  balance  information  is  made 
available  to  benefit  recipients  via 
telephone  and  electronic  terminals  and 
(2)  a  written  account  history  is  given 
upon  request.  The  basic  premise 
underlying  the  Board's  1994 
amendments  to  Regulation  E  was  that 
all  consumers  using  EFT  services 
should  receive  substantially  the  same 
protection  under  the  EFTA  and 
Regulation  E.  To  enable  states  that  are 
interested  in  EBT  to  test  and  implement 
their  programs,  the  Board  delayed  the 
date  of  mandatory  compliance  to  March 

I,  1997. 

II.  Proposed  Regulatory  Provisions 

On  August  22,  1996,  the  Congress 
enacted  the  Personal  Responsibility  and 
Work  Opportimity  Reconciliation  Act  of 
1996,  a  comprehensive  welfare  reform 
law  (Pub.  L.  104-193.  110  Stat.  2105) 
("the  1996  Act").  The  1996  Act  contains 
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amendments  to  the  EFTA  that  exempt 
"needs-tested"  EBT  programs 
established  or  administered  under  state 
or  local  law  (for  example,  benefits  such 
as  the  food  stamp  and  AFDC  programs). 
The  1996  amendments  were  enacted  by 
the  Congress  at  the  urging  of  state 
officials,  who  expressed  concern  about 
the  costs  of  compliance  with  the  EFTA 
and  Regulation  E.  In  particular,  the 
states  believed  that  the  EFTA  provisions 
limiting  a  recipient's  liability  for 
unauthorized  transfers  could  raise 
serious  budgetary  problems  at  the  state 
level. 

The  proposed  amendments  to 
Regulation  E  implement  the 
amendments  to  the  EFTA.  Federally 
administered  EBT  programs  and 
empioNTnent-related  programs 
established  by  federal,  state,  or  local 
governments  (such  as  state  pension 
programs)  would  continue  to  be  subject 
to  the  modified  rules  established  by  the 
Board's  1994  rulemaking. 

III.  Section-by-Section  Analysis  of 
Proposed  Amendments 

Section  205.15 — Electronic  Fund 
Transfers  of  Government  Benefits 

Section  205.15  contains  the  rules  that 
apply  to  EBT  programs  as  defined  by  the 
regulation.  It  provides  modified  rules  on 
the  issuance  of  access  devices,  periodic 
statements,  initial  disclosures,  liability 
for  unauthorized  use,  and  error 
resolution  notices.  EmplovTnent-related 
benefit  programs  established  by  federal, 
state,  or  local  governments  (as  well  as 
federally  administered  programs) 
remain  subject  to  these  modified  rules. 

15(a)    Government  Agency  Subject  to 
Regulation 

15(a)(1) 

The  act  and  regulation  define 
coverage  in  terms  of  "financial 
institution,"  a  term  that  is  broadly 
construed.  Coverage  applies  to  entities 
that  provide  EFT  services  to  consumers 
whether  these  entities  are  banks,  other 
depository  institutions,  or  other  types  of 
organizations  entirely.  Paragraph  (a)(1) 
specifies  when  a  government  agency  is 
a  financial  institution  for  purposes  of 
the  act  and  regulation.  Under  the 
Board's  proposal,  this  provision  has 
been  revised  to  exclude  needs-tested 
benefits  in  a  program  established  under 
state  or  local  law-  or  administered  by  a 
state  or  local  agency,  consistent  with  the 
1996  statutory  amendments. 

15(a)(2] 

The  term  "account"  is  defined 
generally  in  §  205.2(b).  For  purposes  of 
EBT  programs,  "account"  is  defined  in 
§  205.15(a)(2)  to  mean  an  account 


established  by  a  government  agency  for 
distributing  benefits  to  a  consumer 
electronically,  such  as  through  ATMs  or 
POS  terminals,  whether  or  not  the 
account  is  directly  held  by  the  agency 
or  a  bank  or  other  depository  institution. 
For  example,  an  "account"  under  this 
section  includes  the  use  of  a  database 
containing  the  consumer's  name  and 
record  of  benefit  transfers  that  is 
accessed  for  verification  purposes  before 
a  particular  transaction  is  approved. 
Under  the  Board's  proposal,  the 
definition  would  be  revised  to  exclude 
needs-tested  benefits  in  a  program 
established  under  state  or  local  law  or 
administered  by  a  state  or  local  agency, 
consistent  with  the  1996  amendments  to 
the  EFTA.  Government  benefits  that 
would  remain  covered  include  federally 
admini.stered  benefits  such  as  social 
security  and  SSI  and  state  and  local 
benefits  that  are  employment-related 
such  as  retirement  and  unemployment 
benefits. 

IV.  Form  of  Comments  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0959.  The  Board  requests 
that,  when  possible,  comments  be 
prepared  using  a  standard  courier 
typeface  with  a  type  size  of  10  or  12 
characters  per  inch.  This  will  enable  the 
Board  to  convert  the  text  into  machine- 
readable  form  through  electronic 
scanning,  and  will  facilitate  automated 
retrieval  of  comments  for  review. 
Comments  also  may  be  submitted  on  3.5 
or  5.25  inch  computer  diskettes,  in  any 
IBM-compatible  DOS-based  format. 
Comments  on  computer  diskettes  must 
be  accompanied  by  a  paper  version. 

V.  Regulatory  Flexibility  Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory-  Flexibility  Act  (5  U.S.C. 
603).  the  Board's  Office  of  the  Secretary- 
has  reviewed  the  proposed  amendments 
to  Regulation  E.  The  amendments, 
which  establish  an  exemption  for 
certain  EBT  programs  established  or 
administered  by  a  state  or  local  agency, 
are  not  expected  to  have  a  significant 
impact  on  small  entities.  A  final 
regulator)-  Hexibility  analysis  will  be 
conducted  after  consideration  of 
comments  received  during  the  public 
comment  period. 

VI.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  .\ct  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l).  the  Board 
reviewed  the  proposed  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget. 
Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Paperwork 


Reduction  Project  (7100-C200), 
Washington,  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Mar\-  M. 
McLaughlin,  Chief,  Financial  Reports 
Section,  Division  of  Research  and 
Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  IX!  20551. 

An  agency  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to.  this  information 
collection  unless  it  displays  a  currently 
valid  0MB  control  number.  The  0MB ' 
control  number  for  Regulation  E  is 
7100-0200. 

T^ie  disclosures  required  by  this 
regulation  are  found  in  12  CFR  Part  205 
and  are  required  to  ensure  adequate 
disclosure  of  basic  terms,  costs,  and 
rights  relating  to  electronic  fund  transfer 
services  provided  to  consumers.  The 
recordkeepers  are  providers  of  these 
ser\ices.  Records  must  be  retained  for 
24  months. 

Regulation  E  applies  to  all  types  of 
institutions  that  offer  EFT  ser\ices.  not 
just  state  member  banks.  Under  the 
Paperwork  Reduction  Act.  however,  the 
Federal  Reserve  accounts  for  the 
paperwork  burden  associated  with 
Regulation  E  only  for  state  member 
banks.  Any  estimates  of  paperwork 
burden  for  institutions  other  than  state 
member  banks  are  provided  by  the 
federal  agency  or  agencies  that 
supervise  those  institutions. 

■There  are  1 .042  state  member  banks 
that  are  covered  by  Regulation  E 
requirements,  w-ith  an  average  frequency 
of  85,808  responses  per  year  per  bank. 
The  total  annual  burden  for  all  state 
member  banks  is  estimated  to  be 
478,804  hours;  the  combined  annual 
cost  is  estimated  to  be  $9,496,080.  The 
proposed  amendments  provide  an 
exemption  for  state-administered  or 
state-established  electronic  benefit 
transfer  (EBT)  programs:  the 
amendments  are  not  expected  to 
increase  the  hour  burden  that  the 
regulation  imposes  on  state  member 
banks  or  on  other  institutions. 

The  disclosures  to  consumers  under 
Regulation  E  are  mandatory  Because 
the  records  would  be  maintained  at  state 
member  banks,  no  issue  of 
confidentiality  under  the  Freedom  of 
Information  .Act  arises.  Disclosures 
relating  to  specific  transactions  or 
accounts  are  not  publicly  available. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessan.-  for  the  proper  performance 
of  the  Federal  Resene's  functions. 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Federal  Reserve's  estimate  of  the  burden  ■ 
of  the  proposed  information  collection, 
including  the  cost  of  compliance;  (c) 
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ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology 

List  of  Subjects  in  12  CFR  Part  205 

Consumer  protection,  Electronic  fund 
transfers.  Federal  Reserve  System, 
Reporting  and  recordkeeping 
requirements. 

Text  of  Proposed  Revisions 

Certain  conventions  have  been  usQd 
to  highlight  the  proposed  changes  to 
Regulation  E.  New  language  is  shown 
inside  bold-faced  arrows. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Part  205  as  set  forth  below: 

PART  205-ELECTRONIC  FUND 
TRANSFERS  (REGULATION  E) 

1.  The  authority  citation  for  Part  205 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1693-1693r. 

2.  Section  205.15  would  be  amended 
by  revising  paragraphs  (a)(1)  and  (a)(2) 
to  read  as  follows: 

§  205.1 5    Electronic  fund  transfer  of 
government  benefits. 

(a)  Government  agencv  subject  to 
regulation.  (1)  A  government  agency  i,s 
deemed  to  be  a  financial  institution  for 
purposes  of  the  act  and  this  part  if 
directly  or  indirectly  it  issues  an  access 
device  to  a  consumer  for  use  in 
initiating  an  electronic  fund  transfer  of 
government  benefits  from  an  account^, 
other  than  needs-tested  benefits  in  a 
program  established  under  state  or  lof:al 
law  or  administered  by  a  state  or  local 
agency^  The  agency  shall  comply  with 
all  applicable  requirements  of  the  act 
and  this  part,  except  as  provided  in  this 
section. 

(2)  For  purposes  of  this  section,  the 
term  account  means  an  account 
established  by  a  government  agency  for 
distributing  government  benefits  to  a 
consumer  electronically,  such  as 
through  automated  teller  machines  or 
point-of-sale  terminals^,  but  does  not 
include  an  account  for  distributing 
needs-tested  benefits  in  a  program 
established  under  state  or  local  law  or 
administered  by  a  state  or  local 
agency.-^ 
*         *        *         *        • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  15.  1997. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  97-1384  Filed  1-21-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-209332-80] 
RIN  1545-AB43 

Installment  Obligations  Received  From 
Liquidating  Corporations 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Partial  withdrawal  of  previous 

notice  of  proposed  rulemaking;  Notice 

of  proposed  rulemalting. 

SUMMARY:  This  document  withdraws 
portions  of  the  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  (49  FR  1742)  on  )anuary  13, 
1984,  and  proposes  new  regulations 
relating  to  the  use  of  the  installment 
method  to  report  the  gain  recognized  by 
a  shareholder  who  receives,  in  exchange 
for  the  shareholder's  stock,  certain 
installment  obligations  that  are 
distributed  upon  the  complete 
liquidation  of  a  corporation.  Changes  to 
the  applicable  tax  law  were  made  by  the 
Installment  Sales  Revision  Act  of  1980 
and  the  Tax  Reform  Act  of  1986.  These 
regulations  would  affe<::t  taxpayers  who 
receive  installment  obligations  in 
exchange  for  their  stock  upon  the 
t:ompiete  liquidation  of  a  corporation. 
DATES:  Comments  or  requests  for  a 
public  hearing  must  be  received  by 
April  22,  1997. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-209332-«0), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-209332-80), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  F.  Wright,  (202J  622-4950  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  453(h),  relating  to  the  tax 
treatment  of  installment  obligations 
received  by  a  shareholder  from  a 
liquidating  corporation,  was  added  to 
the  Internal  Revenue  Code  of  1954  by 


the  Installment  Sales  Revision  Act  of 
1980.  Proposed  regulations  under 
section  453(h)  were  published  in  the 
Federal  Register  on  January  13,  1984 
(49  FR  1742).  Subsequently,  section 
453(h)  was  amended  by  the  Tax  Reform 
Act  of  1986.  This  document  withdraws 
a  portion  of  the  regulations  proposed  on 
January  13,  1984,  at  49  FR  1742  and 
proposes  new  regulations  under  section 
453(h).  The  new  proposed  regulations 
are  issued  under  the  authority  contained 
in  sections  453(j)(l),  453(k)  and  7805  of 
the  Internal  Revenue  Code  of  1986 
(Code). 

Explanation  of  Provisions 

Prior  to  the  Installment  Sales  Revision 
Act  of  1980,  a  shareholder  recognized 
gain  or  loss  on  receipt  of  an  installment 
obligation  that  was  distributed  by  a 
liquidating  corporation  in  exchange  for 
the  shareholder's  stock.  Gain  could  not 
be  reported  under  the  installment  sale 
provisions  of  section  453  as  payments 
were  received  on  the  obligation 
distributed  by  the  corporation  in  the 
liquidation. 

As  enacted  by  the  Installment  Sales 
Revision  Act  of  1980  and  amended  by 
the  Tax  Reform  Act  of  1986,  section 
453(h)  provides  a  different  treatment  for 
certain  installment  obligations  that  are 
distributed  in  a  complete  liquidation  to 
which  section  331  applies.  Under 
section  453(h),  a  shareholder  that  does 
not  elect  out  of  the  installment  method 
treats  the  payments  under  the 
obligation,  rather  than  the  obligation 
itself,  as  consideration  received  in 
exchange  for  the  stock.  The  shareholder 
then  takes  into  account  the  income  from 
the  payments  under  the  obligation  using 
the  installment  method.  In  this  manner, 
the  shareholder  generally  is  treated  as  if 
the  shareholder  sold  the  shareholder's 
stock  to  an  unrelated  purchaser  on  the 
installment  method. 

This  treatment  under  section  453(h) 
applies  generally  to  installment 
obligations  received  by  a  shareholder  (in 
exchange  for  the  shareholder's  stock)  in 
a  complete  liquidation  to  which  section 
331  applies  if  (a)  the  installment 
obligations  are  qualifying  installment 
obligations,  i.e.,  the  installment 
obligations  are  acquired  in  respect  to  a 
sale  or  exchange  of  property  by  the 
corporation  during  the  12-month  period 
beginning  on  the  date  a  plan  of 
complete  liquidation  is  adopted,  and  (b) 
the  liquidation  is  completed  within  that 
12-month  period.  However,  an 
installment  obligation  acquired  in  a  sale 
or  exchange  of  inventory,  stock  in  trade, 
or  property  held  for  sale  in  the  ordinary 
course  of  business  qualifies  for  this 
treatment  only  if  the  obligation  arises 
from  a  single  bulk  sale  of  substantially 
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all  of  such  property  attributable  to  a 
trade  or  business  of  the  corporation.  If 
an  installment  obligation  arises  from 
both  a  sale  or  exchange  of  inventory, 
etc.,  that  does  not  comply  with  the 
requirements  of  the  preceding  sentence 
and  a  sale  or  exchange  of  other  assets, 
the  portion  of  the  installment  obligation 
that  is  attributable  to  the  sale  or 
exchange  of  other  assets  is  a  quahfying 
installment  obligation. 

Interaction  of  Section  453(h)  and 
Limitations  on  the  Installment  Method 

Under  section  453(k)(2),  an 
installment  obligation  arising  out  of  a 
sale  of  stock  or  securities  that  are  traded 
on  an  established  securities  market  does 
not  qualify  for  installment  method 
reporting.  Accordingly,  if  the  stock  of  a 
liquidating  corporation  is  traded  on  an 
established  securities  market,  an 
installment  obligation  received  by  a 
shareholder  from  that  corporation  as  a 
liquidating  distribution  is  not  a 
quahfj'ing  installment  obligation  and 
does  not  qualify  for  installment 
reporting,  regardless  of  whether  the 
requirements  of  section  453(h)  are 
otherwise  satisfied.  However,  if  an 
installment  obligation  received  by  a 
shareholder  from  a  liquidating 
corporation,  the  stock  of  which  is  not 
publicly  traded,  arose  from  a  sale  by  the 
corporation  of  stock  or  securities  that 
are  traded  on  an  established  securities 
market,  then  the  obligation  generally  is 
a  qualifying  installment  obligation  in 
the  hands  of  the  shareholder.  An 
exception  to  this  rule  applies  to  the 
extent  the  liquidating  corporation  is 
formed  or  availed  of  for  a  principal 
purpose  of  avoiding  limitations  on  the 
availability  of  installment  sale  treatment 
through  the  use  of  a  related  party.  For 
example,  the  exception  would  apply  if 
a  shareholder  contributed  a  substantial 
amount  of  publicly  traded  stock  to  a 
corporation  shortly  before  or  after  the 
corporation  adopted  a  plan  of 
liquidation  and  sold  its  assets,  including 
the  publicly  traded  stock,  for  an 
installment  obligation.  Under  the 
exception,  the  allocable  portion  of  the 
installment  obligation  is  not  a  qualifying 
installment  obligation  and,  thus,  is 
treated  as  a  payment  received  in 
exchange  for  the  shareholder's  stock. 
The  IRS  sf>ecincally  requests  comments 
on  this  exception,  which  is  contained  in 
§  1.453-11  (c)(5)  of  these  proposed 
regulations. 

Determination  of  Shareholder's  Selling 
Price 

All  amounts  distributed  or  treated  as 
distributed  incident  to  the  liquidation 
are  included  in  the  selling  price  of  the 
shareholder's  stock  in  the  liquidating 


corporation.  This  selling  price  includes 
the  issue  price  of  a  qualifying 
installment  obligation  that  is  distributed 
in  the  liquidation.  For  this  purpose,  the 
issue  price  of  a  qualifying  installment 
obligation  is  equal  to  the  sum  of  the 
adjusted  issue  price  of  the  obligation  on 
the  date  of  the  distribution  and  the 
amount  of  any  qualified  stated  interest 
that  has  accrued  prior  to  the  distribution 
but  that  is  not  payable  until  after  the 
distribution.  In  this  manner,  the  accrued 
but  unpaid  qualified  stated  interest  is 
treated  as  having  been  received  and 
taken  into  account  by  the  liquidating 
corporation,  and  then  distributed  bv  the 
corporation  to  the  shareholder  in 
exchange  for  the  shareholder's  stock. 
The  issue  price  is  also  used  to  compute 
interest  and  original  issue  discount 
accruals  for  the  shareholder. 

Liquidating  Distributions  Received  in 
More  Than  One  Year 

Generally,  a  shareholder  that  receives 
liquidating  distributions  in  more  than 
one  taxable  year  may  recover  the  basis 
in  the  shareholder's  stock  completely 
before  recognizing  any  gain.  This 
general  rule  is  inconsistent  with 
installment  method  reporting,  which 
requires  that  basis  be  ratably  recovered 
as  payments  are  received.  Therefore,  if 
a  shareholder  receives  liquidating 
distributions  in  more  than  one  taxable 
year,  and  included  in  the  distributions 
is  an  installment  obligation  that 
qualifies  for  section  453(h)  treatment, 
then  upon  completion  of  the 
liquidation,  basis  must  be  reallocated 
among  all  property  received,  or  to  be 
received,  in  all  yeare.  See  section 
453(h)(2).  One  method  of  achieving  this 
basis  reallocation  would  be  to  require 
the  shareholder  to  file  an  amended 
return  if  the  reallocation  of  basis  would 
affect  the  computation  of  gain 
recognized  in  an  earlier  year.  An 
alternative  method  would  be  to  require 
the  shareholder  to  recognize  in  the 
current  year  the  additional  amount  of 
gain  that  would  have  been  recognized  in 
the  earlier  year  had  the  total  amount  of 
liquidating  distributions  been  known  in 
the  earlier  year.  This  portion  of  the 
proposed  regulations  is  .-eserved  and 
comments  are  specifically  requested 
regarding  these  and  any  other  methods 
of  accomplishing  the  basis  reallocation. 

Recognition  of  Gain  or  Loss  to  the 
Distributing  Corporation  Under  Section 
453B 

Under  section  453B,  the  disposition  of 
an  installment  obligation  generally 
results  in  the  recognition  of  gain  or  loss 
to  the  transferor.  Thus,  in  accordance 
with  sections  453B  and  336,  a  C 
corporation  generally  recognizes  gain  or 


loss  upon  the  distribution  of  an 
installment  obligation  to  a  shareholder 
in  exchange  for  the  shareholder's  stock, 
including  complete  liquidations  covered 
by  section  453(h).  Section  453B(d) 
provides  an  exception  to  this  general 
rule  if  the  installment  obligation  is 
distributed  in  a  liquidation  to  which 
section  337(a)  applies  (regarding  certain 
complete  liquidations  of  80  percent 
ov^Tied  subsidiaries).  However,  that 
exception  does  not  apply  to  liquidations 
under  section  331 

The  Internal  Revenue  Code  provides 
for  a  different  treatment  in  the  case  of 
a  liquidating  distribution  by  an  S 
corporation.  Section  453B(h)  provides 
that  if  an  S  corporation  distributes  an 
installment  obligation  in  exchange  for  a 
shareholders  .stock,  and  pa\Tnents 
under  the  obligation  are  treated  as 
consideration  for  the  stock  pursuant  to 
section  453(h)(1).  then  the  distribution 
generally  is  not  treated  as  a  disposition 
of  the  obligation  by  the  S  corporation. 
Thus,  except  for  purposes  of  sections 
1374  and  1375  (relating  to  certain  built- 
in  gains  and  passive  investment 
income),  the  S  corporation  does  not 
recognize  gain  or  loss  on  the 
distribution  of  the  installment 
obligation  to  a  shareholder  in  a 
complete  liquidation  covered  bv  section 
453(h). 

Proposed  Effective  Date 

The  proposed  regulations  provide  that 
this  section  will  be  effective  for 
distributions  of  qualif>ing  installment 
obligations  made  on  or  after  the  date 
final  regulations  are  filed  with  the 
Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulator*  action  as  defined 
in  EO  12866.  Therefore,  a  regulator\' 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  applv  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulator,-  Flexibility  Act  (5  U.S.C. 
chapter  BJ  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  tliis  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
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comments  that  are  submitted  timely  (in 
the  manner  described  in  the  ADDRESSES 
portion  of  the  preamble)  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  scheduled  if  requested 
by  any  person  who  timely  submits 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  George  F. 
Wright  of  the  Office  of  Assistant  Chief 
Counsel  (Income  Tax  and  Accounting). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

Partial  Withdrawal  of  Notice  of 
Proposed  Rulemaking 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805.  §  1.453-2  (a),  (b).  (c).  (d) 
and  (f)  in  the  notice  of  proposed 
rulemaking  that  was  published  on 
January  13.  1984  (49  FR  1742}  is 
withdrawn. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Propoeed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  1.453-11  also  issued  under  26 
U.S.C  453  (j)(l)  and  (it).   •   •   • 

Par.  2.  Section  1.453-1  Us  added  to 
read  as  follows: 

%  1 .453-1 1    InstaUment  obligations 
racelvd  from  a  liquidating  corporation. 

(a)  In  general — ( 1 )  Overview.  Except 
as  provided  in  section  453(h)(1)(C) 
(relating  to  installment  sales  of 
depreciable  property  to  certain  closely 
related  persons),  a  qualifving 
shareholder  (as  defined  in  paragraph  (b) 
of  this  section)  who  receives  a 
qualifying  installment  obUgation  (as 
defined  in  paragraph  (c)  of  this  section) 
in  connection  with  a  liquidation  that 
satisfies  section  453(h)(1)(A)  treats  the 
receipt  of  payments  in  respect  to  the 
obligation,  rather  than  the  receipt  of  the 
obligation  itself,  as  a  receipt  of  payment 
for  the  shareholder's  stock.  The 
shareholder  reports  the  payments 
received  on  the  installment  method 


unless  the  .shareholder  elects  otherwise 
in  accordance  with  §  15a. 453-1  (d)  of 
this  chapter. 

(2)  Coordination  with  other 
provisions — (i)  Deemed  sale  of  stock  for 
installment  obligation.  Except  as 
specifically  provided  in  section 
453(h)(1)(C).  a  qualifying  shareholder 
treats  a  qualifying  installment 
obligation,  for  all  purposes  of  the 
Internal  Revenue  Code,  as  if  the 
obligation  is  received  by  the  shareholder 
from  the  person  issuing  the  obligation  in 
exchange  for  the  shareholder's  stock  in 
the  liquidating  corporation.  For 
example,  if  the  stock  of  a  corporation 
that  is  liquidating  is  traded  on  an 
established  securities  market,  an 
installment  obligation  distributed  to  a 
shareholder  of  the  corporation  in 
exchange  for  the  shareholder's  stock 
does  not  qualify  for  installment 
reporting  pursuant  to  section  453(k)(2). 

(ii)  Special  mies  to  account  for  the 
qualifying  installment  obligation — (A) 
Issue  price.  A  qualifying  installment 
obligation  is  treated  by  a  qualifying 
shareholder  as  newly  issued  on  the  date 
of  the  distribution.  "The  issue  price  of 
the  qualifying  installment  obligation  on 
that  date  is  equal  to  the  sum  of  the 
adjusted  issue  price  of  the  obligation  on 
the  date  of  the  distribution  (as 
determined  under  §  1. 1275-1  (b))  and 
the  amount  of  any  qualified  stated 
interest  (as  defined  in  §  1.1273-l(c)) 
that  has  accrued  prior  to  the  distribution 
but  that  is  not  payable  until  after  the 
distribution.  For  purposes  of  the 
preceding  sentence,  if  the  qualifying 
installment  obligation  is  subject  to 
§  1.446-2  (e.g.,  a  debt  instrument  that 
has  unstated  interest  under  section  483), 
the  adjusted  issue  price  of  the  qualifying 
installment  obligation  is  determined  by 
reference  to  the  issue  price  of  the 
qualifving  installment  obligation  under 
§1.446-2(d)(l). 

(B)  Variable  rate  debt  instrument.  If 
the  qualifying  installment  obligation  is 
a  variable  rate  debt  instrument  (as 
defined  in  §  1.1275-5).  the  shareholder 
uses  the  equivalent  fixed  rate  debt 
instrument  (within  the  meaning  of 
§  1.1275-5(e)(3)(ii))  constructed  for  the 
qualifying  installment  obligation  on  the 
date  the  obligation  was  issued  to  the 
liquidating  corporation  to  determine  the 
accruals  of  original  issue  discount,  if 
any,  and  interest  on  the  obligation. 

(3)  Liquidating  distributions  treated  as 
selling  price.  All  amounts  distributed  or 
treated  as  distributed  to  a  qualifying 
shareholder  incident  to  the  liquidation, 
including  cash,  the  issue  price  of 
qualifying  installment  obligations  as 
determined  under  paragraph  (a)(2)(ii)(A) 
of  this  section,  and  the  fair  market  value 
of  other  property  (including  obligations 


that  are  not  qualifying  installment 
obligations)  are  considered  as  having 
been  received  by  the  shareholder  as  the 
selling  price  (as  defined  in  §  15a. 453- 
l(b)(2)(ii)  of  this  chapter)  for  the 
shareholder's  stock  in  the  liquidating 
corporation.  For  the  proper  method  of 
reporting  liquidating  distributions 
received  in  more  than  one  taxable  year 
of  a  shareholder,  see  paragraph  (d)  of 
this  section.  An  election  not  to  report  on 
the  installment  method  an  installment 
obligation  received  as  a  liquidating 
distribution  applies  to  all  distributions 
received  in  the  liquidation. 

(4)  Assumption  of  corporate  liability 
by  shareholders.  For  purposes  of  this 
section,  if  in  the  course  of  a  liquidation 
a  shareholder  assumes  secured  or 
unsecured  liabilities  of  the  hquidating 
corporation,  or  receives  property  from 
the  corporation  subject  to  such 
liabilities  (including  any  tax  liabilities 
incurred  by  the  corporation  on  the 
distribution),  the  amount  of  the 
liabihties  is  added  to  the  shareholder's 
basis  in  the  stock  of  the  liquidating 
corporation.  These  additions  to  basis  do 
not  affect  the  shareholder's  holding 
period  for  the  stock.  These  liabilities  do 
not  reduce  the  amounts  received  in 
computing  the  selling  price. 

(5)  Examples.  The  provisions  of  this 
paragraph  (a)  are  illustrated  by  the 
following  examples.  Except  as  otherwise 
provided,  assume  in  each  example  that 
A.  an  individual  who  is  a  calendar-year 
taxpayer,  owns  all  of  the  stock  of  T 
corporation.  A's  adjusted  teix  basis  in 
that  stock  is  $100,000.  On  February  1, 
1998,  T.-an  accrual  basis  taxpayer, 
adopts  a  plan  of  complete  Hquidation 
that  satisfies  section  453(h)(1)(A)  and 
immediately  sells  all  of  its  assets  to 
unrelated  B  corporation  in  a  single 
transaction.  The  examples  are  as 
follows: 

Example  1.  (i)  The  stated  purchase  price 
for  T's  assets  is  $3,500,000.  In  consideration 
for  the  sale,  B  makes  a  down  payment  of 
5500,000  and  issues  a  10-year  installment 
obligation  with  a  stated  princiftal  amount  of 
S3.000.000.  The  obligation  provides  for 
interest  payments  of  $150,000  on  January  31 
of  each  year,  with  the  total  principal  amount 
due  at  maturity. 

(ii)  Assume  that  for  purposes  of  section 
1274,  the  test  rate  on  February  1,  1998,  is  8 
percent,  compounded  semi-annually.  Also 
assume  that  a  semi-annual  accrual  period  is 
used.  Under  §  1.1274-2.  the  issue  price  of  the 
obligation  on  February  1, 1998,  is  $2,368,450. 
Accordingly,  the  obligation  has  $631,550  of 
original  issue  discount 
($3,000,000-52.368,450).  Between  February 
1  and  July  31,  $19,7,38  of  original  issue 
discount  and  $75,000  of  qualified  stated 
interest  accrue  with  respect  to  the  obligation 
and  are  taken  into  account  by  T. 

(iii)  On  July  31,  1998,  T  distributes  the 
installment  obligation  to  A  in  exchange  for 
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A's  stock.  No  other  property  is  ever 
distributed  to  A.  On  January  31, 1999,  A 
receives  the  first  annual  payment  of  Si  50,000 
from  B. 

(iv)  When  the  obligation  is  distributed  to 
A  on  July  31, 1998,  it  is  treated  as  if  the 
obligation  is  received  by  A  in  an  instalbnent 
sale  of  shares  directly  to  B  on  that  date. 
Under  §  1.1275-l(b),  the  adjusted  issue  price 
of  the  obligation  on  that  date  is  S2. 388. 188 
(original  issue  price  of  S2.368,450  plus 
accrued  original  issue  discount  of  $19,738). 
Accordingly,  the  issue  price  of  the  obligation 
under  paragraph  (aK2)(ii){A)  of  this  section  is 
$^2,463,188,  the  sum  o' the  adjusted  issue 
price  of  the  obligation  on  that  date 
($2,388,188)  and  the  amount  of  accrued  but 
unpaid  qualified  stated  interest  (575,000). 

(v)  The  selling  price  and  contract  price  of 
As  stock  in  T  is  $2,463,188.  and  the  gross 
profit  is  $2,363,188  ($2,463,168  selling  price 
less  A's  adjusted  tax  basis  of  $100  <>00).  A's 
gross  profit  ratio  is  thus  96  percent  (gross 
profit  of  $2,363,188  divided  by  total  contract 
price  of  $2.463. 188). 

(vi)  Under  §§  1.446-2(e)(l)  and  1.1275- 
2(a),  $98,527  of  the  $150,000  payment  is 
treated  as  a  payment  of  the  interest  and 
original  issue  discount  that  accrued  on  the 
obligation  from  July  31, 1998,  to  January  31, 
1999  ($75,000  of  qualified  stated  interest  and 
$23,527  of  original  issue  discount).  The 
balance  of  the  payment  ($51,473)  is  treated 
as  a  payment  of  principal.  As  gain 
recognized  in  1999  is  $49,414  (96  percent  of 
$51,473). 

Example  2.  (i)  T  owns  Blackacre. 
unimproved  real  property,  with  an  adjusted 
tax  basis  of  $700,000.  Blackacre  is  subject  to 
a  mortgage  (underiying  mortgage)  of 
$1,100,000.  A  is  not  personally  liable  on  the 
underlying  mortgage  and  the  T  shares  held 
by  A  are  not  encumbered  by  the  underlying 
mortgage.  The  other  assets  of  T  consist  of 
$400,000  of  cash  and  $600,000  of  accounts 
receivable  attributable  to  sales  of  inventory  in 
the  ordinary  course  of  business.  The 
unsecured  liabilities  of  T  total  $900,000. 

(ii)  On  F^»ruary  1, 1998,  T  adopts  a  plan 
of  complete  liquidatioa  complying  with 
section  453(hKl)(A),  and  promptly  sells 
Blackacre  to  B  for  a  4-year  mortgage  note 
(bearing  adequate  stated  interest  and 
otherwise  meeting  all  of  the  requirements  of 
section  453)  in  the  face  amount  of  $4  million. 
Under  the  agreement  between  T  and  B,  T  (or 
its  successor)  is  to  continue  to  make 
principal  and  interest  payments  on  the 
undeHving  mortgage.  Immediately  thereafter. 
T  completes  its  liquidation  by  distributing  to 
A  its  remaining  cash  of  $400,000  (after 
payment  of  T's  tax  liabilities),  accounts 
receivable  of  $600,000,  and  the  $4  million  B 
note.  A  assumes  T's  $900,000  of  unsecured 
liabilities  and  receives  the  distributed 
property  subject  to  the  obligation  to  make 
payments  on  the  $1,100,000  underlying 
mortgage.  A  receives  no  payments  from  B  on 
the  B  note  during  1998. 

(iii)  Unless  A  elects  otherwise,  the 
transaction  is  reported  by  A  on  the 
installment  method.  The  selling  price  is  $5 
million  (cash  of  $400,000.  accounts 
receivable  of  $600,000.  and  the  B  note  of  S4 
million).  The  total  contract  price  also  is  $5 
million.  A's  adjusted  tax  basis  in  the  T 


shares,  initially  $100,000,  is  increased  by  the 
$900,000  of  unsecured  T  liabilities  assumed 
by  A  and  by  the  obligation  (subject  to  which 
A  takes  the  distributed  property)  to  make 
payments  on  the  $1,100,000  underiying 
mortgage  on  Blackacre.  for  an  aggregate 
adjusted  tax  basis  of  $2,100,000. 
Accordingly,  the  gross  profit  is  $2,900,000 
(selling  price  of  $5  million  less  aggregate 
adjusted  tax  basis  of  $2,100,000).  The  gross 
profit  ratio  is  58  percent  (gross  profit  of 
$2,900,000  divided  by  the  total  contract  price 
of  $5  million).  The  1998  payments  to  A  are 
$1  million  ($400,000  cash  plus  $600,000 
receivables)  and  A  recognizes  gain  in  1998  of 
$580,000  (58  percent  of  $1  million). 

(iv)  In  1999.  A  receives  payment  from  B  on 
the  B  note  of  $1  million  (exclusive  of 
interest).  A's  gain  recognized  in  1999  is 
$580,000  (58  percent  of  $1  million). 

(b)  Qualifying  shareholder.  For 
purposes  of  this  section,  qualifying 
shareholder  means  a  shareholder  to 
which,  with  respect  to  the  liquidating 
distribution,  section  331  applies.  For 
example,  a  creditor  that  receives  a 
distribution  from  a  liquidating 
corporation,  in  exchange  for  the 
creditor's  claim,  is  not  a  qualifying 
shareholder  as  a  result  of  that 
distribution  regardless  of  whether  the 
liquidation  satisfies  section 
453(h)(1)(A). 

(c)  Qualifying  installment  obligation — 
(1)  In  general.  For  purposes  of  this 
section,  qualifying  installment 
obligation  means  an  installment 
obligation  (other  than  an  evidence  of 
indebtedness  described  in  §  15a. 453- 
1(e)  of  this  chapter,  relating  to 
obligations  that  are  payable  on  demand 
or  are  readily  tradable)  acquired  in  a 
sale  or  exchange  of  ctHporate  assets  by 

a  liquidating  corporation  during  the  12- 
month  period  beginning  on  the  date  the 
plan  of  liquidation  is  adopted.  See 
paragraph  (cM4)  of  this  section  for  an 
exception  for  installment  obligations 
acquired  in  respect  to  certain  sales  of 
inventory.  Also  see  paragraph  (c)(5)  of 
this  section  for  an  exception  for 
installment  obligations  attributable  to 
sales  of  certain  property  that  do  not 
generally  qualify  for  installment  sale 
treatment. 

(2)  Corporate  assets.  Except  as 
provided  in  section  453(h)(lMC),  in 
paragraph  {c)(4)  of  this  section  (relating 
to  certain  sales  of  inventory),  and  in 
paragraph  (c)(5)  of  this  section  (relating 
to  certain  tax  avoidance  transactions), 
the  nature  of  the  assets  sold  by.  and  the 
tax  consequences  to,  the  selling 
corporation  do  not  affect  whether  an 
installment  obligation  is  a  qualifying 
installment  obligation.  Thus,  for 
example,  the  fact  that  the  fair  market 
value  of  an  asset  is  less  than  the 
adjusted  basis  of  that  asset  in  the  hands 
of  the  corporation;  or  that  the  sale  of  an 


asset  will  subject  the  corporation  to 
depreciation  recapture  (e.g.,  under 
section  1245  or  section  1250);  or  that  the 
assets  of  a  trade  or  business  sold  by  the 
corporation  for  an  installment  obligation 
include  depreciable  property,  certain 
marketable  securities,  accounts 
receivable,  installment  obligations,  or 
cash;  or  that  the  distribution  of  assets  to 
the  shareholder  is  or  is  not  taxable  to 
the  corporation  under  sections  336  and 
453B,  does  not  affect  whether 
installment  obligations  received  in 
exchange  for  those  assets  are  treated  as 
qualifying  installment  obligations  by  the 
shareholder.  However,  an  obligation 
received  by  the  corporation  in  exchange 
for  cash,  in  a  transaction  unrelated  to  a 
sale  or  exchange  of  noncash  assets  by 
the  corp)oration,  is  not  treated  as  a 
qualifying  installment  obligation. 

(3)  Installment  obligations  distributed 
in  liquidations  described  in  section 
4531  h Ml  HE) — (i)  In  general.  In  the  case 
of  a  liquidation  to  which  section 
453(h)(1)(E)  (relating  to  certain 
liquidating  subsidiary  corporations) 
applies,  a  qualifying  installment 
obligation  acquired  in  respect  to  a  sale 
or  exchange  by  the  liquidating 
subsidiary  corporation  will  be  treated  as 
a  qualifying  installment  obligation  if 
distributed  by  a  controlling  corporate 
shareholder  (within  the  meaning  of 
section  368(c))  to  a  qualifying 
shareholder.  The  preceding  sentence  is 
applied  successively  to  eech  controlling 
corporate  shareholder,  if  any.  above  the 
first  controlling  corporate  shareholder. 

(ii)  Examples.  The  provisions  of  this 
paragraph  (c)(3)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  A.  an  individual,  owns  all 
of  the  stock  of  T  corporation,  a  C  corporation 
T  has  an  operating  division  and  three  wholly- 
owned  sutjsidiaries.  X,  Y.  and  Z  On  February 
1 .  1998.  T.  Y.  and  Z  all  adopt  plans  of 
complete  liquidation. 

(ii)  On  March  1 .  1998.  the  following  sales 
are  made  to  unrelated  purchasers:  T  sells  the 
assets  of  its  operating  division  to  B  for  cash 
and  an  installment  obKgation.  T  sells  the 
stock  of  X  to  C  for  an  installment  obligation 
Y  sells  all  of  its  assets  to  D  for  an  installment 
obligation.  Z  sells  all  of  its  assets  to  E  for 
cash.  The  B  C.  and  D  installment  obligations 
t)ear  adequate  stated  interest  and  meet  the 
requirements  of  section  453. 

(iii)  In  June  1998.  Y  and  Z  completely 
liquidate,  distributing  their  respective  assets 
(the  D  installment  obligation  and  cash)  to  T. 
In  July  1898.  T  completely  liquidates, 
distributing  to  A  cash  and  the  installment 
obligations  respectively  issued  by  B,  C.  and 
D.  The  liquidation  of  T  is  a  liquidation  to 
which  section  453(h)  applies  and  the 
liquidations  of  Y  and  Z  info  T  are 
liquidations  to  which  section  332  applies. 

(iv)  Because  T  is  in  control  of  Y  (within  the 
meaning  of  section  368(c)).  the  D  obligation 
acquired  by  Y  is  treated  as  acquired  by  T 
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pursuant  to  section  45.T(h)(l)(E).  A  is  a 
qualifying  shareholder  and  the  installment 
obligations  issued  by  B,  C.  and  D  are 
qualifying  installment  obligations.  Unless  A 
elects  otherwise.  A  reports  the  transaction  on 
the  installment  method  as  if  the  cash  and 
mstallment  obligations  had  been  received  in 
an  installment  sale  of  the  stock  of  T 
corporation  Under  section  45,1B(d).  no  gain 
or  loss  is  recognized  by  Y  on  the  distribution 
of  the  D  installment  obligation  to  T.  Under 
sections  453B(a)  and  336.  T  recognizes  gain 
or  loss  on  the  distribution  of  the  B.  C,  and 
D  installment  obligations  to  A  in  exchange 
for  As  stock. 

Example  2.  (i)  A.  a  cash-method  individual 
taxpayer,  owns  all  of  the  stock  cf  P 
corporation,  a  C  corporation.  P  owns  30 
percent  of  the  stock  of  Q  corporation.  The 
balance  of  the  Q  stock  is  owned  by  unrelated 
individuals.  On  February  1,  1998.  P  adopts 
a  plan  of  complete  liquidation  and  sells  all 
of  its  property,  other  than  its  Q  stock,  to  B, 
an  unrelated  purchaser  for  cash  and  an 
installment  obligation  bearing  adequate 
stated  interest.  On  March  1. 1998.  Q  adopts 
a  plan  of  complete  liquidation  and  sells  all 
of  its  property  to  an  unrelated  purchaser.  C, 
for  cash  and  installment  obligations.  Q 
immediately  distributes  the  cash  and 
installment  obligations  to  its  shareholders  in 
completion  of  its  liquidation.  Promptly 
thereafter.  P  liquidates,  distributing  to  A 
cash,  the  B  installment  obligation,  and  a  C 
installment  obligation  that  P  received  in  the 
liquidation  of  Q. 

(ii)  In  the  hands  of  A.  the  B  installment 
obligation  is  a  qualifying  installment 
obligation.  In  the  hands  of  P,  the  C 
installment  obligation  was  a  qualifying 
installment  obligation.  However,  in  the 
hands  of  A,  the  C  installment  obligation  is 
not  treated  as  a  qualifying  installment 
obligation  because  P  owned  only  30  percent 
of  the  stock  of  Q.  Because  P  did  not  own  the 
requisite  80  percent  stock  interest  in  Q,  P  was 
not  a  controlling  corporate  shareholder  of  Q 
(within  the  meaning  of  section  36S(c)) 
immediately  before  the  liquidation. 
Therefore,  section  453(h)(1)(E)  does  not 
apply.  Thus,  in  the  hands  of  A,  the  C 
obligation  is  considered  to  be  a  third-party 
note  (not  a  purchaser's  evidence  of 
indebtedness)  and  is  treated  as  a  payment  to 
A  in  the  year  of  distribution.  Accordingly,  for 
1998.  A  reports  as  payment  the  cash  and  the 
fail  market  value  of  the  C  obligation 
distributed  to  A  in  the  liquidation  of  P. 

(iii)  Because  P  held  30  percent  of  the  stock 
of  Q,  section  453B(d)  is  inapplicable  to  P 
Under  sartions  453B(a)  and  336.  accordingly. 
Q  recognizes  gain  or  loss  on  the  distribution 
of  the  C  obligation.  P  also  recognizes  gain  or 
loss  on  the  distribution  of  the  B  and  C 
installment  obligations  to  A  in  exchange  for 
A's  stock.  See  sections  453B  and  336. 

(4)  Installment  obligations 
attributable  to  certain  sales  of 
inventory — (i)  In  general.  An  installment 
obligation  acquired  by  a  corporation  in 
a  liquidation  that  satisfies  section 
453(h)(1)(A)  in  respect  to  a  broken  lot  of 
inventory  is  not  a  qualifying  installment 
obligation.  If  an  installment  obligation  is 
acquired  in  respect  to  a  broken  lot  of 


inventory  and  other  assets,  only  the 
portion  of  the  installment  obligation 
acquired  in  respect  to  the  broken  lot  of 
inventory  is  not  a  qualifying  installment 
obligation.  The  portion  of  the 
installment  obligation  attributable  to 
other  assets  is  a  qualifying  installment 
obligation.  For  purposes  of  this  section, 
the  term  broken  lot  of  inventory  means 
inventory  property  that  is  sold  or 
exchanged  other  than  in  bulk  to  one 
person  in  one  transaction  involving 
substantially  all  of  the  inventory 
property  attributable  to  a  trade  or 
business  of  the  corporation.  .See 
paragraph  (c)(4){ii)  of  this  section  for 
rules  for  determining  what  portion  of  an 
installment  obligation  is  not  a  qualifying 
installment  obligation. 

(ii)  Rules  for  aetermining 
nonqualifying  portion  of  an  installment 
obligation.  If  a  broken  lot  of  inventory 
is  sold  to  a  purchaser  together  with 
other  corporate  assets  for  consideration 
consisting  of  an  installment  obligation 
and  either  cash,  other  property,  the 
assumption  of  (or  taking  property 
subject  to)  corporate  liabilities  by  the 
purchaser,  or  some  combination  thereof, 
the  installment  obligation  is  treated  as 
having  been  acquired  in  respect  to  a 
broken  lot  of  inventory  only  to  the 
extent  that  the  fair  market  value  of  the 
broken  lot  of  inventory  exceeds  the  svun 
of  unsecured  liabilities  assumed  by  the 
purchaser,  secured  liabiUties  which 
encumber  the  broken  lot  of  inventory 
and  are  assumed  by  the  purchaser  or  to 
which  the  broken  lot  of  inventory  is 
subject,  and  tne  sum  of  the  cash  and  fair 
market  value  of  other  property  received. 
This  rule  applies  solely  for  the  purpose 
of  determining  the  portion  of  the 
installment  obligation  (if  any)  that  is 
attributable  to  the  broken  lot  of 
inventory. 

(iii)  Example.  The  foUovring  example 
illustrates  the  provisions  of  this 
paragraph  (c)(4)  In  this  example, 
assume  that  all  obligations  bear 
adequate  stated  interest  within  the 
meaning  of  section  1274(c)(2)  and  that 
the  fair  market  value  of  each 
nonqualifying  installment  obligation 
equals  its  face  amount. 

The  example  is  as  follows: 

Example,  (i)  P  corporation  has  three 
operating  divisions.  X,  Y.  and  Z,  each 
engaged  in  a  separate  trade  or  business,  and 
a  minor  amount  of  investment  assets.  On  )uly 
1, 1998.  P  adopts  a  plan  of  complete 
liquidation  that  meets  the  criteria  of  section 
453(h)(1)(A).  The  following  sales  are 
promptly  made  to  purchasers  unrelated  to  P: 
P  sells  all  of  the  assets  of  the  X  division 
(mciuding  all  of  the  inventory  property)  to  B 
for  $30,000  cash  and  installment  obligations 
totalling  $200,000.  P  sells  substantially  all  of 
the  inventory  property  of  the  Y  division  to 
C  for  a  $100,000  installment  obligation,  and 


sells  all  of  the  other  assets  of  the  Y  division 
(excluding  cash  butjncluding  installment 
receivables  previously  acquired  in  the 
ordinary  course  of  the  business  of  the  Y 
division)  to  D  for  a  $170,000  installment 
obligation.  P  sells  Vi  of  the  inventor}' 
property  of  the  Z  division  to  E  for  $100,000 
cash,  V3  of  the  inventory  property  of  the  Z 
division  to  F  for  a  $100,000  installment 
obligation,  and  all  of  the  other  assets  of  the 
Z  division  (including  the  remaining  V3  of  the 
inventory  property  worth  $100,000)  to  G  for 
$60,000  cash,  a  $240,000  installment 
obligation,  and  the  assumption  by  G  of  the 
liabilities  of  the  Z  division.  The  liabilities 
assumed  by  G,  which  are  unsecured 
liabilities  and  liabilities  encumbering  the 
inventory  property  acquired  by  G,  aggregate 
$30,000.  Thus,  the  total  purchase  price  G 
pays  is  $330,000. 

(ii)  P  immediately  completes  its 
liquidation,  distributing  the  cash  and 
installment  obligations,  which  otherwise 
meet  the  requirements  of  section  453,  to  A, 
an  individual  cash-method  taxpayer  who  is 
its  sole  shareholder.  In  1999,  G  makes  a 
payment  to  A  of  $100,000  (exclusive  of 
interest)  on  the  $240,000  installment 
obligation. 

(iii)  In  the  hands  of  A,  the  installment 
obligations  issued  by  B,  C,  and  D  are 
qualifying  installment  obligations  because 
they  were  timely  acquired  by  P  in  a  sale  or 
exchange  of  its  assets.  In  addition,  the 
installment  obligation  issued  by  C  is  a 
qualifying  installment  obligation  because  it 
arose  from  a  sale  to  one  person  in  one 
transaction  of  substantially  all  of  the 
inventory  property  of  the  trade  or  business 
engaged  in  by  the  Y  division. 

(iv)  The  installment  obligation  issued  by  F 
is  not  a  qualifying  installment  obligation 
because  it  is  in  respect  to  a  broken  lot  of 
inventory.  A  portion  of  the  installment 
obligation  issued  by  G  is  a  qualifying 
installment  obligation  and  a  portion  is  not  a 
qualifying  installment  obligation,  determined 
as  follows:  G  purchased  part  of  the  inventory 
property  (with  a  fair  market  value  of 
$100,000)  and  all  of  the  other  assets  of  the 
Z  division  by  paying  cash  ($60,000),  issuing 
an  installment  obligation  ($240,000),  and 
assuming  liabilities  of  the  Z  division 
($30,000).  The  assumed  habilities  ($30,000) 
and  cash  ($60,000)  are  attributed  first  to  the 
inventory  prof)erty.  Therefore,  only  $10,000 
of  the  $240,000  installment  obligation  is 
attributed  to  inventory  property. 
Accordingly,  in  the  hands  of  A,  the  G 
installment  obligation  is  a  qualifying 
installment  obligation  to  the  extent  of 
$230,000,  but  is  not  a  qualifying  installment 
obligation  to  the  extent  of  the  $10,000 
attributable  to  the  inventory  property. 

(v)  In  the  1998  liquidation  of  P.  A  receives 
a  liquidating  distribution  as  follows: 


Item 

Qualifying 

Install- 
ment oWi- 
gatk)ns 

Cash  and 

other 
pcoperty 

cash 

$190,000 

B  note 

$200,000 
100,000 
170.000 

C  note  

D  note  

F  note 

100.000 

UMI 
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Item 

Qualifying 
install- 

merit  obli- 
gations 

Cash  and 

other 
property 

G  note'  

230.000 

10,000 

Total  

700.000 

300,000 

'  Face  amount  $240,000. 

(vi)  Assume  that  A's  adjusted  tax  basis  in 
the  stock  of  P  is  $100,000.  Under  the 
instaUment  method,  A's  selling  price  and  the 
contract  price  are  both  SI  million,  the  gross 
profit  is  $900,000  (selling  price  of  $1  million 
less  adjusted  tax  basis  of  $100,000),  and  the 
gross  profit  ratio  is  90  percent  (gross  profit 
of  $900,000  divided  by  the  contract  price  of 
$1  million).  Accordingly,  in  1998,  A  reports 
gain  of  $270,000  (90  percent  of  $300,000 
payment  in  cash  and  other  property).  A's 
adjusted  tax  basis  in  each  of  the  qualifying 
installment  obligations  is  an  amount  equal  to 
10  percent  of  the  obligation's  respective  foce 
amoimt.  A's  adjusted  tax  basis  in  the  F  note, 
a  nonqualifying  installment  obligation,  is 
$100,000,  i.e.,  the  hir  market  value  of  the 
note  when  received  by  A.  A's  adjusted  tax 
basis  in  the  G  note,  a  mixed  obligation,  is 
$33,000  (10  percent  of  the  $230,000 
qualifying  installment  obligation  portion  of 
the  note,  plus  the  $10,000  nonqualifying 
p>ortion  of  the  note). 

(vii)  In  respect  to  the  $100,000  payment 
received  from  G  in  1999,  $10,000  is  treated 
as  the  recovery  Of  the  adjusted  tax  basis  of 
the  nonqualifying  fwrtion  of  the  G 
installment  obligation  and  $9,000  (10  percent 
of  $90,000)  is  treated  as  the  recovery  of  the 
adjusted  tax  basis  of  the  portion  of  ihe  note 
that  is  a  qualifying  installment  obligation. 
The  remaining  $81 ,000  (90  percent  of 
$90,000]  is  reported  as  gain  fron?  the  sale  of 
A's  stock. 

(5)  Installment  obligations 
attributable  to  sales  of  certain 
property — (i)  In  general.  An  installment 
obligation  acquired  by  a  liquidating 
corporation,  to  the  extent  attributable  to 
the  sale  of  property  described  in 
paragraph  (c)(5)(iiil  of  this  section,  is  not 
a  qualifying  obUgation  if  the  corporation 
is  formed  or  availed  of  for  a  principal 
purpose  of  avoiding  section  453(b)(2)(A) 
(relating  to  dealer  dispositions),  section 
453(i)  (relating  to  sales  of  property 
subject  to  recapture),  or  section  453(k) 
(relating  to  dispositions  under  a 
revolving  credit  plan  and  sales  of  stock 
or  securities  traded  on  an  estabhshed 
securities  market)  through  the  use  of  a 
party  bearing  a  relationship,  either 
directly  or  indirectly,  described  in 
section  267(b)  to  any  shareholder  of  the 
corporation. 

(li)  Covered  property.  Property  is 
described  in  this  paragraph  (c)(5)(ii)  if, 
within  12  months  before  or  after  the 
adoption  of  the  plan  of  liquidation,  the 
property  was  owned  by  any  shareholder 
and — 

(A)  The  shareholder  regularly  sold  or 
otherwise  disposed  of  personal  property 


of  the  same  type  on  the  installment  plan 
or  the  property  is  real  property  that  the 
shareholder  held  for  sale  to  customers 
in  the  ordinary  course  of  a  trade  or 
business  (provided  the  property  is  not 
described  in  section  453(1)  (2)(relating  to 
certain  exceptions  to  the  definition  of 
dealer  dispositions)); 

(B)  The  sale  of  the  property  by  the 
shareholder  would  result  in  recapture 
income  (within  the  meaning  of  section 
453(i)(2)),  but  only  if  the  amoimt  of 
recaptiu^  is  equal  to  or  greater  than  50 
percent  of  the  property's  fair  market 
value  on  the  date  of  the  sale  by  the 
corporation; 

(C)  The  property  is  stock  or  securities 
that  are  traded  on  an  established 
securities  market;  or 

(D)  The  sale  of  the  property  by  the 
shareholder  would  have  been  under  a 
revolving  credit  plan. 

(iii)  Safe  harbor.  Paragraph  (c)(5)(i)  of 
this  section  will  not  apply  to  the 
liquidation  of  a  corporation  if,  on  the 
date  the  plan  of  complete  hquidation  is 
adopted  and  thereidter,  less  than  15 
percent  of  the  fair  market  value  of  the 
corporation's  assets  is  attributable  to 
property  described  in  paragraph 
(c){5)(ii)  of  this  section. 

(iv)  Example.  The  provisions  of  this 
paragraph  (c)(5]  are  illustrated  by  the 
following  example: 

Example.  Ten  percent  of  the  fair  market 
value  of  the  assets  of  T  is  attributable  to  stock 
and  securities  traded  on  an  established 
securities  market.  T  owns  no  other  assets 
described  in  paragraph  (c)(5)(ii)  of  this 
section.  T,  after  adopting  a  plan  of  complete 
liquidation,  sells  all  of  its  stock  and 
securities  holdings  to  C  corporation  in 
exchange  for  an  installment  obligation 
bearing  adequate  stated  interest,  sells  all  of 
its  other  assets  to  B  corporation  for  cash,  and 
distributes  the  cash  and  installment 
obligation  to  its  sole  shareholder.  A,  in  a 
complete  liquidation  that  satisfies  section 
453(h)(1)(A).  Because  the  C  instalknent 
obligation  arose  from  a  sale  of  publicly 
traded  stock  and  securities.  T  cannot  report 
the  gain  on  the  sale  under  the  insialhnent 
method  pursuant  to  section  453(k){2).  In  the 
hands  of  A,  however,  the  C  installment 
obligation  is  treated  as  having  arisen  out  of 
a  sale  of  the  stock  of  T  corporation.  In 
addition,  the  general  rule  of  paragraph 
(c)(5)(i)  of  this  section  does  not  apply,  even 
if  a  principwl  purpwse  of  the  liquidation  was 
the  avoidance  of  section  453(k)(2).  because 
the  fair  market  value  of  the  publicly  traded 
stock  and  securities  is  less  than  15  percent 
of  the  total  fair  market  value  of  T's  assets. 
Accordingly,  section  453(k)(2)  does  not  apply 
to  A.  and  A  may  use  the  installment  method 
to  report  the  gain  recognized  on  the 
payments  it  receives  in  respwct  to  the 
obligation. 

(d)  Liquidating  distributions  received 
in  more  than  one  taxable  year. 
(Reserved) 


(e)  Effective  date.  This  section  is 
appUcable  for  distributions  of  quahfying 
installmeiU  obligations  made  on  or  after 
the  date  final  regulations  are  filed  with 
the  Federal  Register. 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  97-1522  Filed  1-21-97;  8:45  am) 
aajJNO  CODE  4C30-01-P 
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RnancM  Crimes  Enforcement 
Netvvork;  Proposed  Amendments  to 
the  Bank  Secrecy  Act  Regulations 
Regarding  Reporting  of  Cross-Border 
Transportation  of  Certain  Monetary 
Instruments 

AQENCY:  Financial  Crimes  Enforcement 

Network,  Treasury. 

ACnON:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Financial  Crimes 
Enforcement  Network  ("FinCEN")  is 
proposing  to  amend  the  regulations 
implementing  the  statute  generally 
referred  to  as  the  Bank  Secrecy  Act  to 
include  instruments  drawn  by  foreign 
banks  on  accounts  in  the  United  States 
vkdthin  the  definition  of  monetary 
instruments  for  purposes  of  the 
requirement  under  those  regulations  to 
report  the  physical  transportation  of 
currency  or  monetary  instruments  m  an 
aggregate  amount  exceeding  $10,000 
into  or  out  of  the  United  States. 
DATES:  Written  comments  must  be 
received  on  or  before  April  22,  1997 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Office  of  Regulatory 
Pohcy  and  Enforcement,  Financial 
Crimes  Enforcement  Network. 
Department  of  the  Treasury,  2070  Chain 
Bridge  Road.  Vienna,  Virginia  22182- 
2536.  Attention:  NPRM— Foreign  Bank 
Eh-afts.  For  additionel  instructions  on 
the  submission  of  comments,  see 
SUPPLEMENTARY  INFORMATION  under  the 
heading  "Request  for  Comments  on 
Specific  Subjects." 

Inspection  of  comments.  Comments 
mav  be  inspected  at  the  Etepartment  of 
the  Treasury  between  10:00  a.m.  and 
4:00  p.m..  in  the  Financial  Crimes 
Enforcement  Network  ("FinCEN") 
reading  room,  on  the  third  floor  of  the 
Treasury-  Annex.  1 500  Pennsylvania 
Avenue',  N.W.,  Washington.  DC.  20220 
Persons  wishing  to  inspect  the 
comments  submitted  should  request  an 
appointment  by  telephoning  (202)  622- 
0400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  G  Weiner.  Assistant  Director 
(Comphance  and  Enforcement).  Office 
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of  Regulatory  Policy  and  Enforcement, 
FinCEN.  at  (202)  622-0400.  or  Stephen 
R.  Kroll,  Legal  Counsel.  FinC^N,  at 
(703)  905-3534. 

SUPPLEMENTARY  INFORMA-PON: 

Introduction 

The  Department  of  the  Treasury 
("Treasury")  proposes  to  expand  the 
definition  of  "monetary  instrument"  for 
purposes  of  the  Bank  Secrecy  Act  rules. 
The  expansion,  contained  in  a  proposed 
new  paragraph  (u)(l)(vi)  of  31  CFR 
103.11.  would  treat  as  a  monetary 
instrument  emy  bank  draf^,  bank  or 
cashier's  check  or  similar  instrument 
drawn  by  a  bank  operating  outside  of 
the  United  States  on  an  account  of  that 
bank  at  a  financial  institution  in  the 
United  States.  The  change  in  the 
definition  of  "monetary  instrument" 
would  apply  for  purposes  of  31  CFR 
103.23  and  other  provisions  of  Part  103 
that  implement  the  provisions  of  31 
U.S.C.  5316  (Reports  on  exporting  and 
importing  monetary  instruments).  The 
proposed  rule  reflects  the  authority 
contained  in  31  U.S.C.  5312(a)(3)(C). 
which  was  added  to  the  Bank  Secrecy 
Act  by  section  405(a)  of  the  Money 
Laundering  Suppression  Act  of  1994 
(the  "Money  Laundering  Suppression 
Act").  Title  IV  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994.  Pub.  L.  103- 
325  (September  23.  1994). 

Background 

The  statute  popularly  known  as  the 
"Bank  Secrecy  Act."  Titles  I  and  II  of 
Pub.  L.  91-508.  as  amended,  codified  at 
12  U.S.C.  1829b.  12  U.S.C.  1951-1959, 
and  31  U.S.C.  5311-5330.  authorizes  the 
Secretary  of  the  Treasury,  inter  alia,  to 
issue  regulations  requiring  financial 
institutions  to  keep  records  and  file 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax.  and  regulatory  matters,  and  to 
implement  counter-money  laundering 
programs  and  compliance  procedures. 
Regulations  implementing  Title  n  of  the 
Bank  Secrecy  Act  (codified  at  31  U.S.C. 
5311-5330),  appear  at  31  CFR  Part  103 
The  authority  of  the  Secretary  to 
administer  the  Bank  Secrecy  Act  has 
been  delegated  to  the  Director  of 
FinCEN. 

The  reporting  of  the  transportation  of 
currency  or  monetary  instruments  into 
or  out  of  the  United  States  at  any  one 
time  in  aggregate  amounts  exceeding 
$10,000  (and  of  the  receipt  of  currency 
or  monetary  instruments  in  that  amount 
transported  into  the  United  States)  has 
long  been  a  major  component  of  the 
Department  of  the  Treasury's 
implementation  of  the  Bank  Secrecy 


Act.  The  reporting  requirement  is 
imposed  by  31  CFR  103.23.  a  rule  issued 
under  the  broad  authority  granted  to  the 
Secretary  of  the  Treasury  by  31  U.S.C. 
5316.  Reports  required  by  31  CFR 
103.23  are  made  on  United  States 
Customs  Service  Form  4790  (Report  of 
International  Transportation  of 
Currency  or  Monetary  Instruments);  the 
form  is  commonly  called  a  "CMIR"  and 
the  reporting  requirement  is  sometimes 
referred  to  below  as  the  "CMIR 
reporting  requirement." 

As  inaicated.  the  CMIR  reporting 
requirement  applies  to  transportation 
not  just  of  currency  but  also  of  certain 
non-currency  monetary  instruments. 
The  statutory  boundaries  of  the 
monetary  instrument  dennition  are  set 
by  31  U.S.C.  5312(a)(3).  Prior  to 
enactment  of  the  Money  Laundering 
Suppression  Act,  paragraph  (a)(3) 
provided  that: 

'monetary  instruments'  means — 

(A)  United  States  coins  and  currency;  and 

(B)  as  the  Secretary  may  prescribe  by 
regulation,  coins  and  currency  of  a  foreign 
country,  travelers'  checks,  bearer  negotiable 
instruments,  bearer  investment  securities, 
bearer  securities,  stock  on  which  title  is 
passed  on  delivery,  and  similar  material. 

Implementing  rules  reflecting  the 
statutory  language  defined  the  term 
"monetary  instrument"  to  include 
traveler's  checks  in  any  form;  all 
negotiable  instruments  in  bearer  form, 
endorsed  without  restriction,  made  out 
to  a  fictitious  payee,  or  otherwise  in 
such  form  that  title  thereto  passes  upon 
delivery;  incomplete  instruments:  and 
securities  or  stock  in  bearer  form  (or. 
again,  otherwise  in  such  form  that  title 
thereto  passes  upon  delivery).  See  31 
CFRl03.11(u)(l)(ii)-(iv). 

Section  405  of  the  Money  Laundering 
Suppression  Act  added  a  third  category 
to  the  definition  of  monetary  instrument 
in  31  U.S.C.  5312(a)(3).  specifically  for 
purposes  of  the  CMIR  reporting 
requirement.  Under  the  new  language, 
the  definition  could  include: 

(C)  as  the  Secretary  of  the  Treasury  shall 
provide  by  regulation  for  purposes  of  section 
5316  (the  CMIR  reporting  requirement), 
checks,  drafts,  notes,  money  orders,  and 
other  similar  instruments  which  are  drawn 
on  or  by  a  foreign  financial  institution  and 
are  not  in  bearer  form. 

Enactment  of  the  new.  potentially 
extremely  broad,  authority  reflected 
Congressional  concern  that  the  effect  of 
the  CMIR  reporting  requirement  was 
being  vitiated,  and  money  laundering 
fostered,  by  the  increasii     How  into  the 
United  States  of  drafts  (o.    n  called 
■foreign  bank  drafts")  d?      n  by  banks 
outside  the  United  States  on  dollar 
accounts  of  those  banks  at  financial 
institutions  in  the  United  States. 


Although  the  foreign  bank  drafts  were 
not  in  bearer  form,  and  hence  not 
subject  to  the  CMIR  reporting 
requirements  under  the  existing  terms  of 
the  rules,  the  drafts  were  the  practical 
equivalent  of  currency  or  bearer 
instruments.  The  Conference  Report  on 
the  Money  Laundering  Suppression  Act 
explains: 

The  Conferees'  concern  about  these 
instruments  stems  from  reports  by  Treasury 
that  they  are  frequently  used  in  money 
laundering  schemes. .  .  .  These  drafts  are 
U.S.  dollar-denominated  checks  drawn  by 
the  foreign  bank  on  its  own  account  at  a  U.S. 
bank  and  sold  to  customers  like  cashier's 
checks. 

See  H.R.  Rep.  130-652  (the 
"Conference  Report"),  103d  Cong.,  2nd 
Sess.  189  (August  2. 1994).  As  the 
Conferees  Noted,  section  405  of  the 
Money  Laundering  Suppression  Act 
reflected  descriptions  of  the  problem 
and  the  need  for  corrective  legislation  to 
meet  it,  presented  by  the  Assistant 
Secretary  of  the  Treasury  (Enforcement), 
the  Director  of  FinCEN,  and  the  United 
States  Customs  Service.  See  Conference 
Report,  supra,  at  189-190.' 

The  i^sultant  legislation  was  drawn 
broadly,  to  permit  the  Secretary  of  the 
Treasury  as  much  flexibility  as  was 
necessary  to  deal  with  the  use  of  non- 
bearer  instruments  to  move  the  proceeds 
of  crime  into  or  out  of  the  United  States. 
The  present  notice  of  proposed 
rulemaking  thus  implements  only  so 
much  of  the  permitted  authority  as  the 
Department  of  the  Treasury  believes  is 
required  to  deal  with  the  issue  that 
sparked  the  legislation:  the  sale  outside 
the  United  States  of  bank  drafts  drawn 
on  U.S.  dollar  accounts  within  the 
United  States. 


'  The  statement  of  Brian  Bruh,  then  the  Director 
of  FinCEN.  referred  to  at  page  189  of  the  Conference 
Report,  can  be  found  in  Serial  No.  103-53,  "Anti- 
Money  Laundering  Efforts  in  Texas,"  Field  Hearing 
Before  the  Committee  on  Banking,  Finance  and 
Urt)an  Affairs  of  the  House  of  Representatives,  103d 
Cong..  I8t  Sess.  110,  115-16  Ouly  8,  1993).  The 
statement  of  Ronald  K.  Noble,  then  Assistant 
Secretary  of  the  Treasury  (Enforcement),  also 
referred  to  at  page  189  of  the  Conference  Report, 
can  be  found  in  Serial  No.  103-79,  "H.R.  3235:  The 
Anti-Money  Laundering  Act  of  1993.  Hearing  before 
the  Subcommittee  on  Financial  Institutions 
Supervision.  Regulation  and  Deposit  Insurance,  of 
the  Committee  on  Banking,  Finance  and  Urt)an 
Affairs  of  the  House  of  Representatives,  103d  Cong., 
1st  Sess.  2.  6  (oral  statement),  17  (questions  from 
Chairman  Neal)  (October  20.  1993) ;  Assistant 
Secretary  Noble's  prepared  statement  can  be  found 
in  Serial  No.  103-79,  supra,  at  58.  64-65.  See  also. 
S.  Hrg.  103-574.  the  Anti-Money  Laundering  Act  of 
1993 — S.  1664,  Hearing  before  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs,  United  States 
Senate,  103d.  Cong.,  2d  Sess.  2.  4  (oral  statement 
of  Assistant  Secretary  Noble),  35.  37-38  (prepared 
statement  of  Assistant  Secretary  Noble)  (March  15. 
1994). 
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Explanation  of  Provisions 

A.  Overview 

The  proposed  regulations  would 
expand  the  definition  of  monetary 
instrument,  for  purposes  of  the  CMIR 
reporting  requirement  and  related  rules, 
to  include  official  bank  checks,  cashier's 
checks,  drafts,  and  similar  instruments 
issued  or  made  out  by  a  foreign  bank  on 
an  accoimt  in  the  name  of,  or 
maintained  on  behalf  of,  such  foreign 
bank  in  the  United  States.  Such 
instruments  would  hence  become 
subject  to  the  CMIR  reporting 
requirements — i.e.,  reports  would  be 
required  upon  their  transportation  into 
or  out  of  the  United  States  in  amounts 
that,  by  themselves  or  combined  with 
currency  or  other  instruments  treated  as 
monetary  instruments  for  purposes  of 
the  reporting  requirements,  exceeded 
$10,000. 

B.  Expanded  Definition  of  "Monetary 
Instrument" 

The  expanded  definition  of  monetary 
instrument  is  contained  in  a  proposed 
new  paragraph  31  CFR  103.11{u)(lMvi).  ^ 
The  definition  itself  is  straightforward 
and  relies  to  the  extent  possible  upon 
the  terms  used  in  paragraph  (u)(l)(iii) 
relating  to  negotiable  instruments  in 
bearer  form.  Similarly,  the  new 
definition  does  not  change  the  CMIR 
reporting  requirement's  procedures  or 
the  placement  of  the  filing  obligation. 
Rather,  it  simply  adds  instruments 
drawn  by  foreign  banks  ^  on  accounts  in 
the  United  States  to  the  classes  of 
monetary  instruments  that  are  to  be 
counted  in  determining  whether  a  cross- 
border  transportation  of  monetary 
instruments  exceeding  $10,000  has 
occurred. 

C.  Exemption  for  Interbank  Collection 
and  Reconciliation  Process 

The  Conference  Report  states  that 
Congress  intended  that  the  expanded 
definition  of  monetary  instrument 
should  be  implemented  in  such  a  way 
as  to  "avoid  unnecessary  burdens  on 
routine  financial  transactions  of  foreign 
financial  institutions,"  and  specifically 
notes  that: 

An  exemption  should  be  prescribed  with 
regard  to  CMIRs  when  the  monetary 
instruments  cross  the  border  as  part  of  the 
interbank  collection  and  reconciliation 
process. 


^  No  language  in  the  monetan'  instrument 
definition  is  being  deleted:  the  word  "and"  that 
separates  current  paragraphs  (u)(l)  (iv)  and  (v)  of 
103.11  is  simply  being  moved  to  reflect  the  addition 
of  a  new  paragraph  (u)(l)(vi). 

'  "Foreign  bank"  is  already  a  defined  term  in  the 
Bank  Secrecy  Act  regulations.  See  31  CFR 
103.11(o). 


Conference  Report,  supra,  at  190. 
However,  it  is  unclear  whether  any 
change  in  the  relevant  rules  is  necessary 
to  accomplish  that  result,  i.n  light  of  the 
exemptions  from  the  CMIR  reporting 
requirement  already  contained  in  31 
CFR  103.23(c).  Treasury  intends  to 
implement  the  new  requirements 
consistently  with  the  Congressional 
intent,  and  comments  are  thus 
specifically  requested  below  upon 
whether  additional  language  is  required 
to  avoid,  or  where  that  is  impossible,  to 
minimize  burden,  by  virtue  of  the 
expanded  definition  of  monetary 
instrument,  upon  either  the  interbank 
collection  and  reconciliation  process  or 
other  aspects  of  routine  financial 
transactions  of  foreign  banks'. 

D.  Coverage  or  Exemption  of 
Instruments  From  Particular  Nations 

Congress  was  aware,  in  considering 
the  Money  Laundering  Suppression  Act, 
that  an  expanded  definition  of  monetary 
instrument  for  purposes  of  the  CMIR 
reporting  requirements  would  affect 
certain  nations  more  than  others. 
However,  in  light  of  the  general 
obligations  of  the  United  States  with 
respect  to  the  trade  in  financial  services, 
and  in  recognition  of  the  continued 
ingenuity  and  flexibihty  of  those  who 
seek  to  launder  the  proceeds  of  crime, 
the  authorizing  legislation  was  general 
in  scope.  Congress  noted  only  that: 

The  Conferees  *   •   •  believe  that  Treasury, 
in  adopting  regulations  under  this  section, 
should  consider  whether  a  foreign  country  is 
f>articif>ating  in  the  Financial  Action  Task 
Force  (FATF),  has  implemented  the  FATF's 
recommendations  for  combatting  money 
laundering,  and  has  appropriate  curr"icy 
recordkeeping  or  reporting  requirements. 

Conference  Report,  Id.  Comments  are 
specifically  requested  below  on  the  best 
way  to  incorporate  these  considerations. 

E.  Request  for  Comments  on  Specific 
Subjects 

FinCEN  specifically  seeks  comment 
on  the  following  questions: 

1.  Are  additional  changes  necessary  to 
prevent  the  imposition  of  burden  on 
routine  transactions  of  foreign  banks  as 

a  result  of  the  expanded  definition  of 
monetary  instrument  proposed  in  this 
document? 

2.  Does  commercial  practice  provide  a 
basis  for  distinguishing  between 
instruments  drawn  by  foreign  banks  on 
dollar  accounts  in  the  United  States  and 
instruments  drawn  on  such  accounts  by 
financial  services  providers  outside  the 
United  States  that  are  not  banks? 

3.  Are  changes  to  the  language  of  31 
CFR  103.23(c)  necessary  to  exempt  from 
the  CMIR  reporting  requirements  the 
transportation  of  the  proposed  new  class 


of  monetary  instrument  in  the  course  of 
the  interbank  reconciliation  and 
clearance  process? 

4.  Are  other  changes  to  the 
exemptions  in  31  CFR  103.23(c) 
necessary  to  prevent  unnecessary 
interference  with  commercial  activities? 

5.  What  steps  can  and  should  be  taken 
at  this  time,  consistent  with  the 
obligations  of  the  United  States 
generally,  to  differentiate  among 
particular  nations  in  the  application  of 
the  CMIR  reporting  requirements  to  the 
proposed  new  class  of  monetary 
instrument? 

6.  What  steps   hould  be  taken  to 
publicize  the  new  reporting  requirement 
in  advance  of  its  effective  date? 

In  seeking  guidance  on  these  and 
other  issues  raised  by  this  notice  of 
proposed  rulemp  .ing.  FinCEN  is 
interested  in  hearing  from  all  parties 
potentially  affected  by  the  proposed 
rule. 

Treasury  is  continuing  to  consider  the 
need  for  modem'ration  of  the  CMIR 
reporting  requirements  generally. 
Comments  are  requested  on  this  matter 
as  well. 

Submission  of  Comments 

Conunents  on  all  aspects  of  the 
proposed  regula*  m  are  welcome  and 
will  be  considered  if  submitted  in 
writing  prior  to  April  22,  1997.  An 
original  and  four  copies  of  any 
comments  must  be  submitted.  All 
comments  will  be  available  for  public 
inspection  and  copying,  and  no  material 
in  any  such  comments,  including  the 
name  of  any  person  submitting 
comments,  will  be  recognized  as 
confidential.  Accordingly,  material  not 
intended  to  be  disclosed  to  the  public 
should  not  be  submitted. 

Proposed  E£Eective  Date 

The  amendments  to  31  CFR  Part  103 
proposed  in  this  noMce  of  proposed 
rulemaking  will  be.^ome^ffective  90 
days  following  publication  in  the 
Federal  Register  oi  the  final  rule  to 
which  this  notic    of  proposed 
rulemaking  relates. 

Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  (i)  is  not  subject 
to  the  "budgetary  impact  statement" 
'requirement  of  section  202  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^).  and  (ii)  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  is  not 
anticipated  that  this  proposed  rule,  if 
adopted  as  a  final  rule,  will  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  Nor  will  it,  if  so 
adopted,  affect  adversely  in  a  material 
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way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local  or  tribal 
governments  or  communities.  The 
proposed  rule  is  neither  inconsistent 
with,  nor  does  it  interfere  with,  actions 
taken  or  planned  by  other  agencies. 
Finally,  it  raises  no  novel  legal  or  policy 
issues. 

A  "description  of  the  reasons  why 
action  by  the  agency  is  being 
considered"  and  a  "succinct  statement 
of  the  objectives  of,  and  legal  basis  for, 
the  proposed  rule" — all  as  required  by 
5  U.S.C.  553(b) — are  found  elsewhere  in 
this  preamble. 

Paperwork  Reduction  Act 

FinCEN  hereby  presents  the  following 
information  concerning  the  retention  of 
information  on  currency  and  monetary 
instnunents,  in  accordance  with 
requirements  of  the  Fajjerwork 
Reduction  Act  of  1995.  44  U.S.C.  3501 
et  seq.,  to  assist  those  persons  wishing 
to  comment  on  the  proposed 
information  retention  requirement. 

Title:  Report  of  International 
Transportation  of  Currency  or  Monetary 
Instruments. 

Fonn  Number:  U.S.  Customs  Service 
Form  4790. 

0MB  Number:  1506-0005. 

Description  of  Respondents:  All 
persons. 

Estimated  Number  of  Respondents: 
250.000. 

Frequency:  As  required. 

Estimate  of  Total  Annual  Burden  on 
Respondents:  Reporting  burden  estimate 
=  approximately  54.167  hours; 
recordkeeping  burden  estimate  =  8,333 
hours.  Estimated  combined  total  of 
62,500  hours  per  year. 

Estimate  of  Total  Annual  Cost  to 
Respondents  for  Hour  Burdens:  Based 
on  $20  per  hour,  the  total  cost  of 
compliance  with  the  proposed 
recordkeeping  rule  is  estimated  to  be 
approximately  $1,250,000. 

Estimate  of  Total  Other  Annual  Costs 
to  Respondents:  None. 

Type  of  Review:  Extension. 

FinCEN  specifically  invites  comments 
on  the  following  subjects:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  to  fiirther  the  purposes  of 
the  Bank  Secrecy  Act,  including 
whether  the  information  retained  shall 
have  practical  utility;  (b)  the  accuracy  of 
FinCEN's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  retained; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
affected  industry,  including  through  the 
use  of  automated  storage  and  retrieval 


techniques  or  other  forms  of  information 
technology. 

In  addition,  the  Paperwork  Reduction 
Act  of  1995,  supra,  requires  agencies  to 
estimate  the  total  annual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  retention  of  information.  Thus. 
FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate.  In 
this  connection,  FinCEN  requests 
commenters  to  identify  any  additional 
costs  associated  with  the  retention  of 
the  information  covered  by  the 
requirement. 

The  information  collection  in  the 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995. 
Comments  on  the  proposed  collection 
may  be  directed  to  FinCEN,  Office  of 
Regulatory  Policy  and  Enforcement, 
2070  Chain  Bridge  Road.  Suite  200, 
Vienna,  VA  22182-2536,  Attn: 
Paperwork  Reduction  Act,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attn:  Desk  Officer  for 
the  Treasury  Department.  Responses  to 
this  request  for  comments  from  FinCEN 
will  be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 

List  of  Subiects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies),  Banks,  banking.  Currency. 
Foreign  banking.  Gambling. 
Investigations.  Law  enforcement. 
Reporting  and  recordkeeping 
requirements.  Taxes. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  31  CFR  Part  103  is 
proposed  to  be  amended  as  follows: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  Part  103 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1829b  and  1951-1959; 
31  U.S.C.  5311-5330. 

2.  Section  103.11  is  amended  by: 

a.  Removing  the  word  "and"  at  the 
end  of  paragraph  (u)(l)(iv); 

b.  Removing  the  period  and  adding  "; 
and"  at  the  end  of  paragraph  (u)(l)(v); 
and 

c.  Adding  new  paragraph  (u)(l)(vi). 
The  addition  reads  as  follows: 

§103.11    Meaning  o(  terms. 


(vi)  For  purposes  of  §  103.23  and 
other  provisions  of  this  part 
implementing  31  U.S.C.  5316.  official 
bank  checks,  cashier's  checks,  drafts, 
and  similar  instruments  issued  or  made 
out  by  a  foreign  bank  on  an  account  in 
the  name  of,  or  maintained  on  behalf  of, 
such  foreign  bank  in  the  United  States. 
*        •        •        •        • 

Dated:  January  15,  1997. 

Stanley  E.  Morris, 

Director.  Financial  Crimes  Enforcement 
Network. 
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(u)  •  •  • 

(1)  *  *  * 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

ICA  157-«022b;  FRL-6677-1] 

Cl«an  Air  Act  Approval  and 
Promulgation  of  Emission  Reduction 
Crsdit  Banking  Provisions; 
implsmentation  Plan  for  California 
State  Mojave  Dssert  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  prop>osing  to  approve 
revisions  to  the  Cahfomia  State 
Implementation  Plan  (SIP).  The 
revisions  concern  rules  submitted  by  the 
State  of  California  on  behalf  of  the 
Mojave  Desert  Air  Quality  Management 
District  (MDAQMD  or  the  District)  for 
the  purpose  of  meeting  requirements  of 
the  Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act)  with  regard  to 
emission  reduction  credit  (ERC)  banking 
for  new  source  review  (NSR). 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  control  air 
pollution  in  accordance  with  the 
requirements  of  the  Act.  In  the  Final 
Rules  section  of  this  Federal  Register, 
the  EPA  is  approving  the  state's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  public  comment  period  on  this 
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document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  February 
21,  1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Steve 
Ringer,  Permits  Office  (A-5-1),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  for  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Permitting  Office  (A-5-1),  Air  Division, 
U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hav\rthome 
Street,  San  Francisco.  CA  94105 

Enviromnental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street  S.W., 
Washington,  DC  20460 

Cahfomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814 

Mojave  Desert  AQMD,  15428  Civic 
Drive,  Suite  200,  Victorville,  CA 
92392-2383. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Ringer  at  (415)  744-1260. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  to  approve  the  following 
rules  into  the  Sff: 

Rule  1400.  General:  rule  1401, 
Definitions;  rule  1402,  Emission 
Reduction  Credit  Registry;  and  rule 
1404,  Emission  Reduction  Credit 
Calculation  (rules  1400,  1401,  1402,  and 
1404  will  hereafter  be  referred  to  as  the 
"submitted  rules").  The  submitted  rules 
were  adopted  on  June  28,  1995,  and 
were  submitted  by  the  State  of 
Cahfomia  to  EPA  on  August  10,  1995. 
EPA  found  the  submitted  rules  to  be 
complete  on  October  4,  1995. 

For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated;  December  8,  1996. 

Authority:  42  U.S.C.  7401-7671q. 
Felicia  Marcus, 
Regional  Administrator. 
[FR  Doc.  97-1422  Filed  1-21-97:  8:45  am] 
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40  CFR  Part  52 
[IN70-1b;  FRL-5875-31 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  On  Februarv-  13,  1996.  and 
June  27,  1996,  the  State  of  Indiana 
submitted  rules  for  the  control  of 
volatile  organic  compound  (VOC) 
emissions  from  shipbuilding  and  ship 
repair  operations  in  Clark,  Floyd,  Lake, 
and  Porter  Counties,  as  a  requested 
revision  to  the  State  Implementation 
Plan  (SIP)  for  ozone.  This  rule  is  part  of 
the  State's  15%  Rate-of-Progress  plan  for 
reducing  VOC  emissions  in  Clark  and 
Floyd  Counties.  This  rule  requires 
facilities  which  build  or  repair 
commercial  ships  or  barges  to  use 
coatings  which  meet  volatile  organic 
compound  content  limits,  as  well  as 
comply  with  certain  work  practices  to 
lower  emissions  when  using  solvents.  In 
the  final  rules  secGon  of  this  Federal 
Register,  the  EPA  is  approving  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  February 
21.1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (AR1&-J). 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR18-J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 


Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Ilhnois 
60604.  (312)  886-6082. 

SUPPLEMENTARY  INFORMATKM:  For 

additional  information  see  the  direct 
final  rule  pubhshed  in  the  rules  section 
of  this  Federal  Register. 

Dated;  December  24.  1996. 
Valdas  V.  Adamkus, 
Regional  Administrator 
|FR  Doc  97-1426  Filed  1-21-97;  8  45  am) 
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40  CFR  Part  52 

[CA  105-001 2t);  FRL-6673-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Kem 
County  Air  Pollution  Control  District; 
San  Diego  Air  Pollution  Control 
District;  Ventura  County  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Cahfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  oxides  of  nitrogen 
(NO,)  emissions  f"  im  the  operations  of 
boilers,  steam  gei. orators,  process 
heaters,  electric  utility  boilers,  internal 
combustion  engines,  and  stationary  gas 
turbines. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  NO,  in  accordance  with 
the  requirements  of  the  Clean  Air  .^ct, 
as  amended  in  1990  (CAA  or  the  Act).  ' 
In  the  Final  Rule  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
action,  no  further  activity  is 
contemplated  in  relation  to  this  action. 
If  EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  .\ny  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  Februarv- 
21.1997. 
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ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to;  Andrew 
Steckel, Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawrthome  Street, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPAs 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 

Kern  County  Air  Pollution  Control 

District,  2700  M  Street,  Suite  302. 

Bakersfield,CA  93301. 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive.  San 

Diego.  CA  92123-1096. 
Ventura  County  Air  Pollution  Control 

District.  Rule  Development  Section. 

669  County  Square  Drive,  Ventura. 

CA  93003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel.  Rulemaking  Office 
(AIR-4).  Air  Division.  U.S. 
Environmental  Protection  Agencv. 
Region  9.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  Telephone: 
(415) 744-1185. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Kem  County  Air 
Pollution  Control  District's  (KC\PCD) 
Rule  425.2.  Boilers.  Steam  Generators, 
and  Process  Heaters  (Oxides  of 
Nitrogen),  Rule  427.  Stationary  Piston 
Engines  (Oxides  of  Nitrogen).  San  Diego 
County  Air  Pollution  Control  District's 
(SDCAPCD)  Rule  69.4,  Stationary- 
Reciprocating  Internal  Combustion 
Engines,  and  Ventura  County  Air 
Pollution  Control  District's  (VCAPCD) 
Rule  59,  Electric  Power  Generating 
Equipment — Oxides  of  Nitrogen 
Emissions,  and  Rule  74.23,  Stationary 
Gas  Turbines.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on  May 
25.  1995.  March  26.  1996.  October  19. 
1994,  February  11,  1994  and  March  26. 
1996.  respectively.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action 
which  is  located  in  the  rules  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q 
Dated:  December  23.  1996. 
Felicia  Marcus, 

Regional  Administrator 

IFR  Doc.  97-1079  Filed  1-21-97;  8:45  ami 
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40  CFR  Part  52 

[PA  09a-4032;  FRL-5679-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsytvania;  Conditional  Approval  of 
15  Percent  Reasonable-Further- 
Progress  Plan  and  1990  VOC  Emission 
Inventory  for  the  Pittsburgh  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to 
conditionally  approve  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania,  for  the  Pittsburgh  ozone 
nonattainment  area,  to  meet  the  15 
percent  reasonable  further  progress 
(RFP,  or  15%  plan),  also  known  as  rate- 
of-progress  (ROP)  requirements  of  the 
Clean  Air  Act.  EPA  is  proposing 
conditional  approval  because  the  15 
percent  plan  submitted  by  Pennsylvania 
for  the  Pittsburgh  area  requires 
additional  documentation  to  quantify 
the  15%  emission  reduction,  "rhe  1990 
emissions  inventory  for  volatile  organic 
compounds  (VOCs)  used  in  the  15% 
plan  as  the  baseline  for  reasonable 
further  progress  contains 
inconsistencies,  which  must  be 
reconciled  by  Pennsylvania.  EPA  is, 
therefore,  proposing  conditional 
approval  of  the  1990  VOC  emission 
inventory. 

DATES:  Comments  on  this  proposed 
action  must  be  postmarked  by  February 
21.  1997. 

ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  .\rnold,  Chief, 
Ozone/Carbon  Monoxide,  and  Mobile 
Sources  Section.  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency — 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air.  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Persons  interested  in  examining 
these  documents  should  schedule  an 
appointment  with  the  contact  person 
(listed  below)  at  least  24  hours  before 
the  visiting  day.  Copies  of  the 
documents  relevant  to  this  action  are 
also  available  at  the  Pennsylvania 
Department  of  Environmental 
Protection.  Bureau  of  Air  Quality,  P.O. 
Box  8468,  400  Market  Street,  Ha'rrisburg, 
Pennsylvania  17105. 


FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  Ozone/Carbon 
Monoxide  and  Mobile  Sources  Section 
(3AT21),  USEP A— Region  III,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  or  by  telephone  at: 
(215)  566-2180.  Questions  may  also  be 
addressed  via  e-mail,  at  the  following 
address:  stahl.cynthia@epamail.epa.gov 
Please  note  that  while  information  may 
be  requested  via  e-mail,  only  written 
comments  can  be  accepted  for  inclusion 
in  the  docket. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  182(b)(1)  of  the  Clean  Air  Act 
(the  Act  or  CAA),  as  amended  in  1990, 
requires  ozone  nonattainment  areas 
classified  as  moderate  or  above  to 
develop  plans  to  reduce  VOC  emissions 
by  fifteen  percent  from  the  1990 
baseline  inventory  for  the  area.  These 
"15%  plans"  were  due  to  be  submitted 
to  EPA  by  November  15, 1993,  with  the 
reductions  to  occur  within  6  years  of 
enactment  of  the  1990  Clean  Air  Act 
Amendments  (i.e.  November  15, 1996). 
Furthermore,  the  Act  sets  limitations  on 
the  creditability  of  certain  control 
measures  toward  reasonable  further 
progress.  Specifically,  States  cannot  take 
credit  for  reductions  achieved  by 
Federal  Motor  Vehicle  Control  Program 
(FMVCP)  measures  (e.g.  new  car 
emissions  standards)  promulgated  prior 
to  1990;  or  for  reductions  stemming 
from  regulations  promulgated  prior  to 
1990  to  lower  the  volatility  (i.e.,  Reid 
Vapor  Pressure)  of  gasoline.  The  Act 
also  does  not  allow  credit  towards  RFP 
for  post-1990  corrections  to  existing 
motor  vehicle  inspection  and 
maintenance  (I/M)  programs  or 
corrections  to  reasonably  available 
control  technology  (RACT)  rules,  since 
these  programs  were  required  to  be  in- 
place  prior  to  1990. 

Additionally,  section  172(c)(9)  of  the 
Act  requires  "contingency  measures"  to 
be  included  in  the  plan  revision.  These 
measures  are  required  to  be 
implemented  immediately  if  reasonable 
further  progress  is  not  achieved,  or  if  the 
NAAQS  standard  is  not  attained  under 
the  deadlines  set  forth  in  the  Act. 

In  Pennsylvania,  three  nonattainment 
areas  are  subject  to  the  Clean  Air  Act 
15%  rate-of-progress  requirements. 
These  are  the  Philadelphia  severe 
nonattainment  area,  the  Pittsburgh 
moderate  nonattainment  area,  and  the 
Reading  moderate  nonattainment  area. 
On  July,  19,  1995,  EPA  published,  in  the 
Federal  Register,  a  final  rule  waiving 
the  15%  rate-of-progress  requirements 
for  the  Pittsburgh  and  Reading  moderate 
ozone  nonattainment  areas.  The  basis 
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for  that  action  was  a  May  10, 1995  EPA 
policy  memo  (entitled  "Reasonable 
Further  Progress,  Attainment 
Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard") 
allowing  such  "waivers"  for  areas 
having  ambient  monitoring  data  which 
demonstrated  compliance  with  the 
ozone  standard.  On  June  4, 1996,  EPA 
revoked  the  waiver  for  the  Pittsburgh 
area,  and  reinstated  the  15%  plan 
requirement.  Pennsylvania  submitted 
separate  SIP  revisions  for  Philadelphia 
and  Pittsburgh.  EPA  is  taking  action 
today  only  on  Pennsylvania's  15%  plan 
submittal  (including  the  1990  VOC 
emissions  inventory),  which  addresses 
only  the  Pittsburgh  ozone 
nonattainment  area.  EPA  will  act 
separately  on  the  contingency  plan  for 
the  Pittsburgh  15%  plan  and  the  1990 
NO,  emissions  inventory,  at  a  later  date. 
The  Pittsburgh  moderate  ozone 
nonattainment  area  consists  of  the 
following  counties  in  Pennsylvania: 
Allegheny,  Armstrong,  Beaver,  Butler, 
Fayette,  Washington,  Westmoreland. 

EPA  has  reviewed  the  March  22,  1996 
Pittsburgh  area  15%  plan  submittal  and 
has  identified  several  deficiencies, 
which  prohibit  full  approval  of  this  SIP, 
per  section  110  of  the  Act.  A  detailed 
discussion  of  these  deBciencies  is 
included  below,  in  the  'Analysis' 
portion  of  this  rulemaking  action,  and 
also  in  the  technical  support  document 
(TSD)  for  this  action.  Due  to  these 
deficiencies,  the  15%  plan  cannot  be 
assured  of  achieving  the  total  reductions 
required  by  the  rate- of- progress 
requirements  of  the  Act.  Therefore,  EPA 
is  proposing  to  conditionally  approve 
this  plan. 

For  further  information  regarding 
EPA's  analysis  of  the  Commonwealth's 
submittal,  please  refer  to  the  TSD  for 
this  action  (found  in  the  official  docket). 
A  summary  of  the  EPA's  findings 
follows. 

Analysis  of  the  SIP  Revision 

Base  Year  Emission  Inventory 

The  baseline  from  which  states  must 
determine  the  required  reductions  for 
15%  planning  is  the  1990  VOC  base 
year  emission  inventory.  The  inventory 
is  broken  down  into  several  emissions 
source  categories:  stationary,  area,  on- 
road  mobile  sources,  and  off-road 
mobile  sources.  Pennsylvania  submitted 
a  formal  SIP  revision  containing  their 
official  1990  base  year  emission 
inventory  on  November  12,  1992.  EPA 
has  not  yet  taken  rulemaking  action  on 
that  inventory  submittal.  In  its  March 
22, 1996  submittal,  Pennsylvania  stated 


that  the  1990  emission  inventory 
included  with  that  submittal  is  meant  to 
supercede  the  1992  emission  inventory 
submittal.  Therefore,  this  rulemaking 
will  address  the  1990  VOC  emission 
inventory  only  as  it  pertains  to  the 
Pittsburgh  ozone  nonattainment  area 
and  no  further  rulemaking  action  will  be 
taken  on  the  November  12, 1992 
emission  inventory  submittal  as  it 
pertains  to  the  Pittsburgh  ozone 
nonattainment  area.  The  March  1996 
inventory  submittal  of  the  1990 
inventory  contains  inconsistencies 
including  inconsistencies  with  the 
inventory  summaries  in  the  15%  plan. 
Additional  information  and 
doctunentation  from  Pennsylvania 
regarding  the  March  1996  submittal  of 
the  Pittsburgh  1990  emission  inventory 
is  necessary  in  order  for  EPA  to  accept 
it  as  a  replacement  for  the  official  1990 
base  year  inventory  SIP  revision.  EPA 
has  been  working  with  Pennsylvania  to 
compile  the  necessary  dociunentation  to 
approve  the  1990  base  year  emissions 
inventory.  Pennsylvania  has  recently 
submitted  some  additional  information 
that  may  clarify  some  of  the  questions 
about  the  1990  inventory.  TTiis 
additional  information  has  been  placed 
in  the  docket  for  this  rulemaking.  Please 
refer  to  the  TSD  for  a  specific  discussion 
of  the  inventory.  Therefore,  EPA  is 
proposing  to  conditionally  approve  the 
1990  VOC  emission  inventory  for  the 
Pittsburgh  ozone  nonattainment  area 
that  was  submitted  on  March  22,  1996. 

Growth  in  Emissions  Between  1990  and 
1996 

EPA  has  interpreted  the  Clean  Air  Act 
to  require  that  reasonable  further 
progress  towards  attainment  of  the 
ozone  standard  must  be  obtained  after 
offsetting  any  growth  expected  to  occur 
over  that  period.  Therefore,  to  meet  the 
15%  RFP  requirement,  a  state  must 
enact  measures  achieving  sufficient 
emissions  reductions  to  offset  projected 
growth  in  emissions,  in  addition  to  a  15 
percent  reduction  of  VOC  emissions. 
Thus,  an  estimate  of  VOC  emissions 
growth  from  1990  to  1996  is  necessary 
for  demonstrating  reasonable  further 
progress.  Growth  is  calculated  by 
multiplying  the  1990  base  year 
inventory  by  acceptable  forecasting 
indicators.  Growth  must  be  determined 
separately  for  each  stationar>'  (point) 
source  or  by  area  source  category,  since 
sources  typically  grow  at  different  rates. 
Even  within  a  stationary  source, 
individual  emission  unit  emissions  may 
grow  at  different  rates  during  the  same 
time  period.  EPA's  inventory- 
preparation  guidance  recommends  the 
following  indicators  as  applied  to 
emission  units  in  the  case  of  stationar\' 


sources  or  to  a  source  category  in  the 
case  of  area  sources,  in  order  of 
preference:  Product  output,  value 
added,  earnings,  and  employment.  As  a 
last  resort,  population  can  also  serve  as 
a  surrogate  indicf  or. 

Pennsylvania's  15%  plan  contains 
growth  projections  for  point,  area,  on- 
road  motor  vehicle,  and  non-road 
vehicle  source  categories.  For  a  detailed 
description  of  the  growth  methodologies 
used  by  the  Commonwealth,  please  refer 
to  the  TSD  for  this  action.  Although 
EPA  has  identified  some  problematic 
issues  with  the  methods  used  to  project 
growth  in  the  1996  Pittsburgh  inventory. 
EPA  is  not  conditioning  the  approval  of 
the  15%  plan  on  the  resolution  of  these 
issues.  The  rationale  for  this 
summarized  below  and  in  more  detail  in 
the  TSD.  Consequently.  EPA  is 
proposing  to  approve  the 
Commonwealth's  1990-1996  emissions 
growth  projections  for  the  Pittsburgh 
15%  plan. 

Pennsylvania  did  not  provide  EPA 
with  all  the  documentation  necessary  to 
verify  the  growth  projectjpns  for  the  on- 
road  vehicle  category.  EPA.  however, 
has  no  reason  to  believe  that  the 
Commonwealth's  methodology  or 
assumptions  in  making  these 
projections  are  flawed.  Therefore.  EPA 
is  accepting  the  Commonwealth's  15% 
plan  projection  for  highway  vehicle 
emissions  growth  that  is  based  on 
growth  in  total  vehicle  miles  of  travel 
(VMT)  for  the  region,  which  the 
Commonwealth  expects  to  increase  by 
2.8  million  miles  per  day.  In  addition, 
the  Commonwealth  expects  that  on-road 
emissions  are  projected  to  decrease  by 
21.35  tons/day.  Emissions  from  on- 
highway  emissions  control  measures  are 
calculated  separately  in  the  plan 
(including  reductions  associated  with 
fleet  turnover  and  the  pre-1990  motor 
vehicle  standardsl  and  Pennsylvania 
indicates  that  this  growth  is  based  solely 
upon  increasing  VMT  growth. 
Typically,  growth  in  highway  emissions 
is  determined  indef)endently  of  mobile 
source  control  strategies.  Fifteen  percent 
plans  usually  indicate  what,  if  any, 
other  factors  effect  highway  emissions 
growth,  other  than  the  previously 
identified  VMT  influence.  EPA  cannot 
definitively  determine  how  motor 
vehicle  emissions  are  declinmg  from 
this  data  but  believes,  based  on  the 
sample  calculation  submitted  by 
Pennsylvania,  that  Pennsylvania's 
mobile  model  inputs  are  correct.  Those 
interested  in  obtaining  the  data 
necessary  to  verify  the  Commonwealth's 
calculations  are  encouraged  to  contact 
PA  DEP  for  that  information.  Therefore, 
EPA  is  proposing  to  approve  the 
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Commonwealth's  on-road  motor  vehicle 
growth  projection. 

For  the  point  source  categories. 
Pennsylvania  used  the  Bureau  of 
Economic  Analysis  (BEA)  growth  factors 
to  project  point  source  emissions  on  a 
point  source  category  basis  to  1996. 
Typically,  this  is  an  acceptable  method 
of  estimating  point  source  growth 
However,  Pennsylvania  operates  an 
emissions  bank  in  the  Commonwealth 
that  allows  facilities  to  bank  emission 
reduction  credits  for  subsequent  use  or 
sale,  hi  addition.  Pennsylvania  states 
specifically  in  its  15%  plan  that  it  is  not 
taking  VOC  emission  reduction  credit 
from  shutdowTi  sources  since  those 
sources  are  being  allowed  to  sell  their 
VOC  emission  reductions  as  credits  to 
other  sources.  These  shutdowns  all 
occurred  after  January  1.  1990.  Since  the 
BEA  growth  factors  are  devised  to 
account  for  all  economic  activity, 
including  the  shutdown  of  facilities 
(through  loss  of  employment,  income, 
etc.),  allowing  both  the  use  of  the  BEA 
point  source  growth  factors  for  these 
source  categoriv  where  the  shutdowns 
occurred  and  allowing  the  sources  in 
these  categories  to  sell  their  emission 
reduction  credits  could  result  in  the 
double  counting  of  emission  reductions, 
which  is  not  allowed,  hi  the  General 
Preamble  for  the  hnplementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
(57  FR  13498.  April  16.  1992).  EPA 
addresses  the  issue  of  accounting  for 
emission  reduction  credits  (ERCs)  by 
stating  that  banked  emission  reduction 
credits  need  to  be  accounted  for  such 
that  their  use  is  consistent  with  the 
area's  15%  rate  of  progress  plan  and 
attainment  plan.  For  any  ERCs  that  are 
either  used  or  available  for  use  prior  to 
the  end  of  the  planning  period  (in  this 
case,  the  end  of  1996),  the  state  must 
appropriately  account  or  plan  for  their 
use  in  the  applicable  air  quahty  plan  (in 
this  case,  the  15%  plan),  hi 
Pennsylvania's  March  1996  15%  plan 
submittal.  DEP  did  not  identify  which 
sources  had  shut  down  or  in  which 
source  categories  these  shutdowns  had 
occurred.  Without  the  proper 
identification  of  these  sources  and 
accounting  in  the  15%  plan,  there  is  no 
guarantee  that  the  use  of  those 
shutdown  or  banked  ERCs  would  be 
consistent  with  the  15%  plan.  This 
potential  double  counting  of  emissions 
is  not  a  problem  unique  to 
Pennsylvania.  EPA  guidance  to  date  has 
not  addressed  this  issue  in  detail. 
Therefore.  EPA  is  not  conditioning  the 
approval  of  the  Pittsburgh  15%  plan  on 
the  resolution  of  this  issue.  EPA  will. 
however,  require  that  this  issue  be 
satisfactorily  resolved  prior  to  approval 


of  any  subsequent  air  quality  plans 
required  for  the  Pittsburgh 
nonattainment  area  such  as  the 
attainment  demonstration. 

Calculation  of  Target  Level  Emissions 

Pennsylvania  calculated  a  "target 
level"  of  1996  VOC  emissions,  per  EPA 
guidance.  First,  the  Commonwealth 
calculated  the  non-creditable  reductions 
from  the  FNfVCP  program  and 
subtracted  those  emissions  &x)m  the  15 
percent  plan's  1990  inventory  estimate. 
This  yields  the  1990  "adjusted 
inventory".  The  emission  reduction 
required  to  meet  the  15  percent  rate-of- 
progress  requirement  equals  the  sum  of 
15  percent  of  the  adjusted  inventory  and 
any  reductions  necessary  to  offset 
emissions  growth  projected  to  occur 
between  1990  and  1996.  plus  reductions 
that  resulted  from  corrections  to  the 
I/M  or  VOC  RACT  rules  that  were 
required  to  be  in  place  before  1990. 
Table  1  summarizes  the  calculations  for 
the  seven-county  Pittsburgh 
nonattainment  area's  VOC  target  level. 

Table  i  .—Calculation  of  Required 
Reductions  ■  for  the  Pittsburgh 
nonattainment  area's  15%  plan 
(Tons/day) 


1990  Base  Year  Inventocy 

Adjustments      for      FMVCP/RVP 

(pre- 1990  program)  

1990  Ac^usted  Base  Year  Inverv 

tory  

15%  Reduction  Requirement 

RACT  "fix-ups"  

FMVCP  &  RVP  Reductions 

Required  Reduction  (w/o  growth) 

1990  Baseline  Emissions  

Required  Reductions  (w/o  growth) 

1996  Target  Level 

1990-1996  Emissioris  Growth 

Required  Reductions  (w/o  growth) 

Total  Required  Reduction 

Total  Reduction  Claimed  by  Penrv 

sylvania  


402^ 

28.70 

373.50 

56.03 

0.0 

8.70 

84.73 

402.20 

-84.73 

317.47 

-20.51 

84.73 

64^ 

67.48 


'Emisswn  figures  presented  here  are  from  the 
March  27.  1996  submittal.  These  figixes  wifl  Hkely 
chanoe  once  Perwwytvania  makes  the  corrections  to 
me  p^  to  reconcde  inventory  inconsistencies,  etc. 

Control  Strategies  in  the  15%  Plan: 
The  specific  measures  adopted  (either 
through  state  or  federal  rules)  for  the 
Pittsburgh  area  are  addressed,  in  detail. 
in  the  Commonwealth's  15%  plan.  The 
following  is  a  brief  description  of  each 
control  measure  that  Pennsylvania  has 
claiired  credit  for  in  the  submitted  15% 
plan,  as  well  as  the  results  of  EPA's 
review  of  the  use  of  that  strategy 
towards  the  Clean  Air  Act  rate-of- 
progress  requirement. 

Creditable  Emission  Control  Strategies 

The  control  measures  described  below 
are  creditable  towards  the  rate-of- 


progress  requirements  of  the  Act. 
However,  the  docimientation  provided 
by  the  Commonwealth  with  the  March 
22.  1996  submittal  does  not  clearly 
show  how  the  claimed  emission 
reductions  from  the  implementation  of 
the  benzene  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  were  obtained  and 
calculated.  Pennsylvania  has  recently 
sent  EPA  additional  material  pertaining 
to  the  calculation  of  the  NESHAP  credit. 
This  additional  information  has  been 
placed  in  the  docket  for  this  rulemaking. 
If  EPA  determines  that  the  additional 
material  with  the  original  submittal  is 
adequate  to  document  the  NESHAP 
credit.  EPA  will  state  that  Pennsylvania 
has  met  the  condition  that  requires 
adequate  documentation  of  the  NESHAP 
credit.  For  the  mobile  source  measures, 
which  Pennsylvania  estimates  using  a 
Post-Processor  for  Air  QuaUty  (PPAQ) 
computer  model,  limited  docimientation 
was  provided.  The  PPAQ  model  uses 
MOBILE  modeling  information  as  input, 
and  determines  total  reductions  for 
mobile  soiUDe  control  strategies.  The 
Commonwealth  recently  provided  some 
sample  calculations  used  in  this 
modeUng,  but  no  detailed 
documentation  of  the  MOBILE  runs. 
However,  as  mentioned  earUer,  EPA  has 
no  reason  to  believe  that  Pennsylvania's 
methodology  is  flawed.  Therefore.  EPA 
is  proposing  to  approve  the  claimed 
mobile  emission  reductions. 

As  described  below,  EPA  cannot  fully 
approve  the  reductions  from  the 
benzene  NESHAP  measure  vdthout 
additional  docimientation  to  verify  the 
emissions  estimates.  As  mentioned 
above,  the  dociimentation  recently 
submitted  by  the  Commonwealth  and 
placed  in  the  docket  for  this  rulemaking 
may  address  this  issue.  For  further 
details  regarding  EPA's  review  of  the 
Commonwealth's  control  measures, 
please  refer  to  the  TSD  for  this  action. 

Benzene  NESHAP 

EPA  promulgated  the  benzene 
NESHAP  (40  CFR  part  61.  subpart  L, 
National  Emission  Standard  for  Benzene 
Emissions  from  Coke  By-Product 
Recovery  Plants)  on  September  19, 
1991.  The  coke  oven  battery  NESHAP 
(40  CFR  part  63.  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories  and  for  Coke  Oven 
Batteries)  was  promulgated  on  October 
27, 1993.  The  rule  regulates  the 
emissions  from  new  and  existing  coke 
oven  batteries.  The  benzene  NESHAPs 
are  expected  to  produce  high  emission 
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reductions.  However,  EPA  is  unable  to 
fully  verify  the  35.0  tons/day  credit 
estimate  claimed  by  the  Commonwealth 
for  this  program,  due  to  a  lack  of  detail 
regarding  the  methodology  used  to 
quantify  the  benzene  NESHAP  emission 
reductions  and  inconsistencies  with  the 
emission  inventory  figures  for  sources 
where  this  credit  is  being  claimed  for 
the  15%  plan.  Therefore,  while  it  is  not 
unlikely  that  a  35  ton/day  credit  from 
these  requirements,  Pennsylvania  must 
provide  the  documentation  that 
supports  it.  As  stated  earlier, 
Pennsylvania  has  recently  provided 
some  additional  information  regarding 
this  calculation  that  may  clarify  how  Uie 
credits  were  calculated. 

Architectural  and  Industrial 
Maintenance  (AIM)  Coating 

EPA  is  in  the  process  of  adopting  a 
national  rule  to  control  VOC  emissions 
from  solvent  evaporation  through 
reformulation  of  coatings  used  in 
architectiu^l  and  industrial 
maintenance  coatings,  such  as  building 
and  bridge  paints,  etc.  This  is  a  national 
rule  that  EPA  proposed  on  Jime  25, 1995 
(61  FR  32729),  which  expected 
compliance  with  the  coating 
requirements  by  April  1997. 
Subsequently,  EPA  has  been  sued  over 
this  proposed  national  rule  and  has 
negotiated  a  compliance  date  of  no 
earlier  than  January  1, 1998.  VOC 
emissions  emanate  from  the  evaporation 
of  solvents  used  in  the  coating  process. 
In  a  memorandiun  dated  March  22, 1995 
("Credit  for  the  15%  Rate-of-Progress 
Plans  for  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule"),  EPA 
allowed  states  to  claim  a  20%  reduction 
of  total  AIM  emissions  from  the  national 
rule.  In  this  memorandum,  EPA  stated 
that  although  the  emission  reductions 
are  not  exp)ected  to  occur  until  April 
1997,  states  will  be  allowed  to  use  the 
expected  emission  reduction  credit  from 
this  measure  in  their  15%  plans.  EPA 
believes  that  even  though  the 
compliance  date  has  been  pushed  to 
January  1, 1998,  the  emission  reduction 
from  the  national  AIM  rule  are 
creditable  in  state  15%  plans. 

Use  of  emissions  reductions  from 
EPA's  expected  national  rule  is 
acceptable  towards  the  15%  plan  target. 
Pennsylvania  claims  a  20%  reduction, 
or  5.0  tons/day  (1996  uncontrolled 
emissions  x  20%  emission  reduction) 
from  their  1996  projected  uncontrolled 
AIM  emissions.  Since  the  1996 
uncontrolled  emissions  are  20.83  tons/ 
day,  a  20%  emission  reduction  is  4.16 
tons/day.  Therefore,  there  appears  to  be 
a  discrepancy  in  the  calculated  emission 
reduction  expected  from  the 


implementation  of  this  national  rule. 
Pennsylvania  must  resolve  this 
discrepancy  and  determine  the  proper 
emission  credit  from  this  national  rule. 

Treatment  Storage  and  Disposal 
Facilities  (TSDFs) 

TSDFs  are  private  faciUties  that 
manage  dilute  wastewater,  organic/ 
inorganic  sludges,  and  organic/ 
inorganic  solids.  Waste  disposal  can  be 
done  by  various  means  including: 
incineration,  treatment,  or  underground 
injection  or  landfilling.  EPA 
promulgated  a  national  rule  on  Jime  21, 
1990  for  the  control  of  TSDF  emissions 
(55  FR  25454).  Pennsylvania  claims  an 
expected  VOC  reduction  of  9.59  tons/ 
day  from  this  national  rule  in  one  part 
of  the  15%  plan  submittal;  although  in 
the  narrative  description  of  the  TSDF. 
credit,  Pennsylvania  claims  10.0  tons 
per  day  (TPD)  credit.  Using  the  figures 
provided  by  Pennsylvania,  the  expected 
emission  reduction  from  this  measure  is 
calculated  using  the  12.75  TPD 
projected  1996  emissions  and 
multiplying  this  by  the  control 
efficiency  (94%)  and  rule  effectiveness 
(80%),  resulting  in  an  emission  credit  of 
9.59  TPD.  EPA  believes  that  the 
creditable  emissions  from  this  control 
measure,  given  the  inventory 
information  provided  by  Pennsylvania, 
is  9.59  TPD. 

Consumer/Commercial  Products 
National  Rule 

Section  183(e)  of  the  Clean  Air  Act 
required  EPA  to  conduct  a  study  of  VOC 
emissions  from  consumer  and 
commercial  products.  EPA  was  then 
required  to  list  (and  eventually)  to 
regulate  those  product  categories  that 
account  for  80%  of  those  consumer 
products  emissions  in  ozone 
nonattainment  areas.  Group  I  of  EPA's 
regulatory  schedule  lists  24  categories  of 
consumer  products  to  be  regulated  by 
national  rule — including  personal, 
household,  and  automotive  products. 
EPA  intends  to  issue  a  final  rule 
covering  these  products  in  Spring  1997. 
The  Commonwealth  claims  a  20% 
reduction  from  the  consumer  products 
portion  of  their  1996  uncontrolled 
inventory,  or  a  4.0  tons/day  reduction. 
Using  the  amended  emission  inventory 
figures  provided  by  DEP  on  October  7, 
1996,  the  actual  emission  credit 
available  is  5.06  TPD.  This  is  a 
creditable  emission  reduction  for  the 
Pittsburgh  15%  plan. 

Tier  I  Federal  Motor  Vehicle  Control 
Program 

EPA  promulgated  a  national  rule 
establishing  "new  car"  standards  for 
19^4  and  newer  model  year  light-duty 


vehicles  and  light-duty  trucks  on  Jime  5, 
1991  (56  FR  25724).  Since  the  standards 
were  adopted  after  the  Act  was 
amended  in  1990,  the  resulting  emission 
reductions  are  creditable  toward  the 
15%  reduction  goal.  The  EPA  agrees 
with  the  Commonwealth's  projected 
emission  reductions.  Due  to  the  three- 
year  phase-in  period  for  this  program, 
and  the  associated  benefits  stemming 
from  fleet  turnover,  the  reductions  prior 
to  1996  are  somewhat  limited. 
Pennsylvania  claimed  a  reduction  of  6.0 
tons/day  from  this  post-1990  Federal 
Motor  Vehicle  Control  Program.  EPA 
accepts  this  estimate  of  expected 
emission  reductions  from  this  program. 

Inspection  and  Maintenance  Program 

Section  182(b)(1)  of  the  CAA  requires 
that  States  containing  ozone 
nonattainment  areas  classified  as 
Moderate  or  above  prepare  State 
Implementation  Plans  (SIPs)  that 
provide  for  a  15%  VOC  emissions 
reduction  by  November  15,  1996.  Most 
of  the  15%  SIPs  originally  submitted  to 
the  EPA  contained  enhanced  I/M 
programs  because  this  program  achieves 
more  VOC  emission  reductions  than 
most,  if  not  all  other,  control  strategies. 
However,  because  most  States 
experienced  substantial  difficulties  with 
these  enhanced  I/M  programs,  only  a 
few  States  are  currently  actually  testing 
cars  using  their  original  enhanced  I/M 
protocols. 

On  September  18,  1995,  EPA  finalized 
revisions  to  its  enhanced  1/M  rule 
allowing  states  significant  flexibility  in 
designing  I/M  programs  appropriate  for 
their  needs  (60  FR  48029). 
Subsequently,  Congress  enacted  the 
National  Hi^wav  Systems  Designation 
Act  of  1995  (NHSDA),  which  provides 
States  with  more  flexibility  in 
determining  the  design  of  enhanced  I/M 
programs.  The  substantial  amount  of 
time  needed  by  States  to  re-design 
enhanced  I/M  programs  in  accordance 
with  the  guidance  contained  within  the 
NHSDA.  secure  state  legislative 
approval  when  necessar\',  and  set  up  the 
infrastrudure  to  perform  the  testing 
program  precludes  States  that  revise 
their  1/M  programs  from  obtaining 
emission  reductions  from  such  revised 
programs  by  November  15,  1996. 

Given  the  heavy  reliance  by  many 
States  upon  enhanced  I/M  programs  to 
help  achieve  the  15%  VOC  emissions 
reduction  required  under  CAA  section 
182(b)(1)  of  the  Act,  and  the  recent 
NHSDA  and  regulatory  changes 
regarding  enhanced  I/M  programs,  EPA 
believes  that  it  is  no  longer  possible  for 
many  states  to  achieve  the  portion  of  the 
15%  reductions  that  are  attributed  to  1/ 
M  bv  November  15,  1996.  Under  these 
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circumstances,  disapproval  of  the  15% 
SIPs  would  serve  no  purpose. 
Consequently,  under  certain 
circumstances.  EPA  will  propose  to 
allow  States  that  pursue  re-design  of 
enhanced  I/M  programs  to  receive 
emission  reduction  credit  from  these 
programs  within  their  15%  plans,  even 
though  the  emissions  reductions  from 
the  I/M  program  will  occur  after 
November  15,  1996. 

Specifically.  EPA  will  propose 
approval  of  15%  SIPs  if  the  emissions 
reductions  from  the  revised,  enhanced  1/ 
M  programs,  as  well  as  from  the  other 
15%  SIP  measures,  will  achieve  the 
15%  level  as  soon  after  November  15, 
1996  as  practicable.  To  make  this  "as 
soon  as  practicable"  determination.  EPA 
must  determine  that  the  SIP  contains  all 
VOC  control  strategies  that  are 
practicable  for  the  nonattainment  area 
in  question  and  that  meaningfully 
accelerate  the  date  by  which  the  15% 
level  is  achieved.  EPA  does  not  believe 
that  measures  meaningfully  accelerate 
the  15%  date  if  they  provide  only  an 
insignificant  amount  of  reductions. 
However,  as  a  minimum  requirement. 
EPA  wrill  approve  a  15%  SIP  only  if  it 
achieves  the  reductions  from  I/M 
needed  to  reach  the  15%  level  by  no 
later  than  November  15.  1999. 
In  the  case  of  Pittsbui^,  the 
Pennsylvania  has  submitted  a  15%  SIP 
that  would  achieve  the  amount  of 
reductions  needed  from  I/M  by  late 
1996.  The  Pennsylvania  I/M  program  is 
an  annual  program  with  implementation 
required  to  begin  no  later  than 
November  15,  1997.  Pennsylvania  has 
submitted  a  15%  SIP  for  Pittsburgh  that 
includes  control  measures  that  are 
creditable  toward  the  15%  plan. 
Emission  reductions  in  the  Pittsburgh 
nonattainment  area  resulting  from  the 
implementation  of  the  benzene 
NESHAP  and  from  implementation  of 
FMVCP— Tier  I  have  already  occun^d. 
EPA  believes  that  this  SIP  contains  all 
measures,  including  I/M,  that  achieves 
the  required  reductions  as  soon  as 
practicable  for  this  nonattaiiunent  area. 
EPA  has  examined  other  potentially 
available  SIP  measures  to  determine  if 
they  are  practicable  for  the  Pittsburgh 
moderate  ozcme  nonattainment  area  and 
if  they  would  meaningfully  accelerate 
the  date  by  which  the  area  reaches  the 
15%  level  of  reductions.  EPA  proposes 
to  determine  that  the  SIP  contains  the 
appropriate  measures.  For  the 
Pittsburgh  area,  reformulated  gasoline 
(RFC)  and  Stage  II  vapor  recovery,  are 
regulatory  options  that,  theoretically, 
might  be  implemented  prior  to  1998. 
For  RFC,  since  the  Commonwealth  has 
not  petitioned  EPA  to  opt  back  into  the 
program,  and  since  the  section 


211(k)(6)(A)  of  the  Act  provides  a  one 
year  implementation  timeframe  for  opt- 
ins  of  the  RFC  program,  EPA  believes 
the  Commonwealth  is  meeting  15%  as 
soon  as  practicably  possible.  For  Stage 
II,  the  Commonwealth  currently  has  a 
compliance  moratorium  in  the 
Pittsburgh  nonattainment  area  on  their 
existing  Stage  II  regulation 
(Pennsylvania  Code  Title  25.  Subpart  C, 
Article  III.  Chapter  129.82).  Even  if  the 
Commonwealth  were  to  choose  to  lift 
their  moratorium,  the  emission 
reductions  from  the  implementation  of 
Stage  II  are  unlikely  to  occur  prior  to 
1998  since  the  regulated  community 
will  have  to  be  given  some  time  to  make 
the  capital  investments,  purchase  and 
install  the  equipment  to  implement  this 
program. 

The  Commonwealth  has  recently 
concluded  the  Southwestern 
Pennsylvania  Stakeholders  Group 
process  that  will  result  in 
recommendations  to  the  Governor  of 
Pennsylvania  as  to  the  control  measures 
that  should  be  implemented  in  the 
Pittsburgh  nonattainment  area  in  order 
to  reach  attainment  of  the  ozone 
national  ambient  air  quality  standard. 
The  stakeholders  final  report  and 
recommendation  to  the  Governor  is 
expected  to  be  released  soon.  For  the 
Pittsburgh  15%  plan,  the 
Commonwealth  has  chosen  to 
implement  the  I/M  program  in  the 
Pittsburgh  nonattainment  area,  which  is 
expected  to  produce  a  1 3  ton  per  day 
emission  reduction  beginning  in  1998. 
The  details  of  this  analysis  are 
contained  in  the  accompanying  TSD. 

Summary  of  Creditable  Emission 
Reductions  for  the  Pittsburgh 
Ozone  Nonattainment  Area 

[Tons/day) 


Required  Reduction  fof  the  P-ttsburgh 
area 


Creditable  reductior«: 

Benzene  NESHAP '  

FMVCP  (Tter  I)  

Inspection  and   Maintenance 
gram  2  

AIM  Coatings  Rules „, 

Consumef/Commercial  Products 
TSDF  Controls  


Pro- 


Total 


64.22 


35.00 
6.00 

5.00 
4.16 
5.06 
9.59 


64.81 


'  Tne  emission  reductions  from  this  program 
have  not  tieen  sut>stantiated  t)y  Pennsylvania. 

^  Partial  credH  from  the  program  is  taken  in 
ttie  15%  plan  with  ttie  remaining  credrt  taken 
in  the  contingency  pian,  wtuch  is  not  the  sub- 
ject of  ttiis  rufemaiiong  notice. 

III.  Proposed  Action 

The  EPA  has  evaluated  this  submittal 
for  consistency  with  the  Act,  applicab^p 


EPA  regulations,  and  EPA  pohcy.  On  its 
face,  this  RFP  plan  for  Pittsburgh 
achieves  the  required  15%  VOC 
emission  reduction  to  meet  the 
requirements  of  section  182(b)(1)  of  the 
Act.  While  all  the  emissions  inventory 
figures  have  not  been  substantiated  and 
the  amount  of  creditable  reductions  for 
certain  control  measures  has  not  been 
adequately  documented  to  qualify  for 
Clean  Air  Act  approval,  EPA  believes 
that  the  submittal  for  Pittsburgh 
contains  enough  of  the  required 
structure  to  warrant  conditional 
approval. 

In  light  of  the  above  deficiencies,  EPA 
is  proposing  to  conditionally  approve 
this  SIP  revision,  which  includes  the 
15%  plan  and  the  1990  emission 
inventory,  under  section  110(k)(4)  of  the 
Act.  The  submittal  does  not  fully  satisfy 
the  requirements  of  section  182rb)(l)  of 
the  Act  regarding  the  15  percent 
reasonable  further  progress  plan  or 
section  182(a)(1)  of  the  Act  regarding 
emission  inventories. 

Today's  notice  of  proposed 
rulemaking  begins  a  30-day  clock  for  the 
Commonwealth  to  make  a  commitment 
to  EPA  to  correct  the  major  elements  of 
the  SIP  that  EPA  considers  deficient,  by 
date  certain,  within  1  year  of 
conditional  approval.  These  elements 
are  described  as  follows.  In  order  to 
make  this  15%  plan  appro vable, 
Permsylvania  must  fulfill  the  following 
conditions  by  no  later  than  12  months 
after  EPA's  final  conditional  approval: 

(1)  Reconcile  the  1990  VOC  point 
source  emissions  inventory  with  all  the 
appendices,  tables  and  narratives 
throughout  the  15%  document, 
wherever  emissions  are  cited; 

(2)  After  establishing  consistent 
figures  as  described  in  (1)  above, 
provide  sample  calculations  for  point 
source  1990, 1990  adjusted,  and  1996 
projected  emissions  showing  how  each 
of  these  figures  were  obtained  (The  level 
of  documentation  must  be  equivalent  to 
that  required  for  approval  of  a  1990 
emissions  inventory  as  described  in  the 
emission  inventory  documents  at  the 
begiiming  of  this  technical  support 
document.); 

(3)  Provide  additional  docimientation 
lor  the  emissions  for  those  sources 
categories  where  credit  is  claimed 
(NESHAP); 

(4)  Provide  a  written  commitment  to 
remodel  the  I/M  program  as 
implemented  in  the  Pittsburgh 
nonattainment  area  in  accordance  with 
EPA  guidance  (December  23, 1996 
memo  entitled  "Modeling  15%  VOC 
Reducti(Mis  bom  I/M  in  1999 — 
Supplemental  Guidance),  submit  the 
remodeling  to  EPA;  and 
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(5)  Fulfill  the  conditions  listed  in  the 
I/M  SIP  rulemaking  notice  (proposed 
October  3, 1996.  61  FR  51638)  and 
simunarized  here  as:  (a)  Geographic 
program  coverage  and  program  start 
dates,  (b)  ongoing  mass-based  transient 
program  evaluation,  (c)  test  types,  test 
procedures  and  emission  standards,  (d) 
test  equipment  specifications,  and  (e) 
motorist  compliance  enforcement 
demonstration. 

After  making  all  the  necessary 
corrections  to  establish  accuracy  and 
consistency  in  the  emission  inventory, 
baseline  and  projected  figiires,  and  the 
creditability  of  chosen  control  measures. 
Pennsylvania  must  demonstrate  that 
15%  emission  reduction  is  obtained  in 
the  Pittsburgh  nonattainment  area  as 
required  by  section  182(b)(1)  of  the  Act 
and  in  accordance  with  EPA's  policies 
and  guidance  issued  pursuant  to  section 
182ii.)(l).  Resolution  of  the  issues 
pertaining  to  banked  emissions  and 
projected  growth  is  not  a  condition  of 
this  15%  plan  approval.  Satisfactory 
resolution  of  these  issues  will  be 
required  for  any  approval  of  subsequent 
air  quality  plans.  If  the  Commonwealth 
does  not  make  the  required  written 
commitment  to  EPA  within  30  days, 
EPA  is  today  proposing  in  the 
alternative  XhaX  this  SIP  revision  be 
disapproved. 

EPA  and  Pennsylvania  have  worked 
closely  since  the  March  1996  submittal 
in  order  to  resolve  all  the  issues 
necessary  to  fully  approve  the  Pittburgh 
15%  plan.  Pennsylvania  is  aware  of  the 
above  deficiencies  and  is  currently 
working  to  amend  the  Pittsburgh  15% 
plan  to  address  the  above-named 
deficiencies.  Some  of  these  amendments 
have  been  sent  to  EPA  and  others 
remain  to  be  sent.  While  some  of  these 
deficiencies  currently  remain.  EPA 
believes  that  all  issues  will  be  resolved 
no  later  than  12  months  after  EPA's  final 
conditional  approval  of  the  Pittsburgh 
15%  plan.  While  this  rulemaking  was 
being  prep>ared,  Pennsylvania  has 
provided  some  additional  information 
pertaining  to  their  March  1996 
submittal.  This  additional  information 
has  been  placed  in  the  rulemaking 
docket  and  is  available  to  the  public. 
EPA  will  consider  all  information 
submitted  as  a  supplement  or 
amendment  to  the  March  1996  submittal 
prior  to  any  final  rulemaking  action.  In 
addition,  since  Congress  passed  the 
National  Highway  Systems  Designation 
Act  of  1995,  which  amended  federal  1/ 
M  program  requirements  and  granted 
states  authority  to  revise  their  I/M 
programs,  and  Pennsylvania  has  utilized 
that  authority  to  revise  its  I/M  program, 
revision  of  the  15%  plan  to  reflect  the 
I/M  program  changes  is  expected.  When 


the  Commonwealth  submits  an 
amended  15%  plan,  EPA  will  review 
the  whole  Pittsburgh  15%  plan  and  the 
Pittsburgh  1990  base  year  emissions 
inventor^',  including  its  amendments, 
for  compliance  with  the  requirements  of 
the  Clean  Air  Act.  At  that  time.  EPA 
will  re-propose  rulemaking  action  based 
on  the  merits  of  the  original  submittal 
and  its  amendments. 

Nothing  in  today's  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  proposed  conditional  approval 
action  for  the  Pennsylvania  15%  plan 
and  the  1990  VOC  emission  inventory 
for  Pittsburgh  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandiun  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govermnent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  1 10  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 


427  U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  afTect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  profKJsed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  &x)m  this 
action. 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

The  Regional  Administrator's 
decision  to  approve  or  disapprove  the 
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SIP  revision  pertaining  to  the  Pittsburgh 
ozone  nonattainment  area  15%  plan  and 
1990  VOC  emission  inventory'  will  be 
based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(A)-(K) 
and  part  D  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFRpart  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements,  Ozone, 
Volatile  organic  compounds. 

Dated:  January  13,  1997. 
W.  Michael  McCabe. 
Regional  Administrator 
(FR  Doc.  97-1493  Filed  1-21-97;  8:45  am! 
MLUNGCOOC  mo  80  P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

(Doctot  No.  FEMA-72061 

Proposed  Flood  Elevation 
Detonnlnations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 


newspaper  of  local  circulation  in  each 

community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Frederick  H.  Sharrocks,  Jr.,  Chief. 
Hazard  Identification  Branch.  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472.  (202)  646-2796. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
1 10  of  the  Flood  Disaster  Protection  Act 
of  1973.  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  fioodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 


Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibifity  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(fJ  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR '51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

Crty/town/county 

1 

Source  of  flooding 

Locatxxi 

#Oep<h  in  feet  above 

ground.  'Elevation  in 

feet.  (NGVD) 

Existing 

Modified 

CaJrtorma 

Madera  County  (Unirv 
corpofated  Areas). 

Fresno  River 

Just  upstream  of  State  Hi^rway  41  

None 

•2,253 

Approximately    1,100   feet   upstream   of 
Road  426. 

None 

•2.262 

China  Creek  

Approximately  500  feet  upstream  of  con- 
fluence witti  Fresno  River. 

None 

•2.256 

Approximately   4,160   feet   upstream  of 
Road  425-B. 

None 

•2,363 

Oak  Creek  

At  confluence  with  Fresno  River  

None 

•2,262 
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State 


City/towrVcounty 


Source  of  flooding 


Location 


*Depth  in  feet  above 

ground.  'Elevation  in 

feet.  (NGVD) 


Existir>g         Modified 


Just  upstream  of  Road  428  Ntone "2,342 

Oak  Creek  Tnbutary  ...  ;  Approximately  500  feet  upstream  of  corv     isJone *2,310 

fluence  wrtti  Oak  Creek. 
Approximately    1,100   feet    upstream   of  ;  fslone *  2,31 5 

confluence  with  Oak  Creek. 

I^aps  are  avallabte  for  inspection  at  the  Department  of  Engineenng  and  General  Service,  135  West  Yosemrte  Avenue,  Madera,  California 
Send  comments  to  The  HonoratJie  Al  Ginsburg,  Chairman,  Madera  County  Board  of  Commissioners,  County  Cou    House,  209  West  Yosem- 
ite  Avenue,  Madera,  California  93637. 


Modoc  County  (Unin-       Bidwell  Creek  Approximately  2.300  feet  downstream  of  ;  None 

corporated  Areas).  Fee  Street. 

Approximately    1,800    feet    upstream    of     NJone 
North  Street 

Maps  are  available  for  inspection  at  the  Modoc  County  Planning  Department,  202  West  Fourth  Street,  Afturas.  California. 
Send  comments  to  Mr.  Mike  Maxwell,  Director  of  Administration,  Modoc  County,  120  South  Mam  Street,  Atturas,  California  96101. 


•4,497 


•4.595 


Santa  Paula  (City)  and 

Santa  Paula  Creek  

At  Southern  Pacific  Railroad  (SPRR)   . 

None 

•319 

Ventura  County  (Un- 

incorporated Areas). 

Approximately    4,500    feet    upstream 

of 

None 

•400 

SPRR. 

Approximately  3.500  feet  downstream  of 

•536  

•536 

Rafferty  Road. 

Profile  Base  Line  No. 
1. 

Approximately   550  feet  dovmstream 
Say  Road. 

of 

•404  

None 

Approximately    2.450    feet    upstream 

of 

•460  

None 

Hawthorne  Street 

Profile  Base  Line  

At  Outer  Drive  No.  2 

•240  

♦240 

Approximately    150  feet  downstream 

J 

•252  

•248 

Seventh  Street. 

Profile  Base  Line  No. 

Just  downstream  of  I2th  Street  

•270  

•275  

•340  

•267 

At  Garcia  Street  

•#3 

Approximately  400  feet  downstream 

of 

None 

3. 

Orchard  Street. 

Approximately    200    feet     upstream 
Gatewood  Lane. 

of 

•499  

None 

Maps  are  available  for  inspection  at  200  South  Tenth,  Santa  Paula,  California. 

Send  comments  to  The  Honorable  Alfonso  Urias,  Mayor,  City  of  Santa  Paula,  P.O.  Box  569.  Santa  Paula.  California  93061. 
Maps  are  available  for  inspection  at  800  South  victona  Avenue,  Ventura,  Califomta. 

Send  comments  to  The  Honorable  Maggie  KikJee,  Chairperson.  Ventura  County  Board  of  Supervisors,  8(X)  South  Victoria  Avenue   Ventura. 
California  93009. 


Kansas 


Finney  County  (Unin-       Arkansas  River 
corporated  Areas)       I 


*2,890 


Approximately  11.100  feet  downstream  of     None  .... 

confluerx;e  of  Ditch  No   i 
Approximately    5,000    feet    upstream    of     None  .... 
Mam  Street.  i 

Maps  are  available  for  inspection  at  the  County  Courthouse,  425  North  Eighth  S^eet,  Garden  City,  Kansas 

Send  comments  to  The  Honorable  Gary  Dck,  Cfiairman.  Finney  County  Board  of  Commissioners.  P.O  Box  M,  Garden  City,  Kansas  67846- 
0450. 


•2.799 


Garden  City  (City) 
Finney  County. 


Arkansas  River  Approximately  3,700  feet  downstream  of     •2,832 

US.  Highway  83 
Approximately    6,000    feet    upstream    f     None.... 
US  Highway  83. 

Maps  are  availatile  for  inspection  at  ttie  City  Administration  Center,  301  North  Eighth  Street.  Garden  City.  Kansas. 
Send  comments  to  The  Honorable  Tim  Cruz,  Mayor,  City  of  Garden  City,  301  North  Eighth  Street.  Garden  City,  Kansas  67846 


•2.829 
•2.841 


Hokx)mb  (City)  Finney    i  Arkansas  River 
County. 


At  downstream  corporate  limit  (adjacent     None *  2.873 

to  Nunn  Dnve).                                         I 
At  upstream  corporate  limit  I  None '2,885 

Maps  are  available  for  inspecton  at  City  Hall,  200  North  Lynch,  Hotoomb,  Kansas. 

Send  comments  to  The  Honorable  Janelle  Robins-Gaede,  Mayor,  City  of  Holcomb,  P.O.  Box  69,  Hokx>mb,  Kansas  67851. 


Lyons  (City)  Rice 
County. 


Salt  Creek Approximately  3,000  feet  downstream  of     None 

j      American  Road  . 

I  At  Second  Street  I  None 


•1.664 
•1,686 
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State 

1 

1 

C(tyAown/count>'              Source  of  flooding 

Location 

#Depth  in  feet  above 

ground.  'Elevation  In 

feet.  (NGVD) 

Existing 

Modified 

i  Surpfise  Creek  

Approximately  200  feet  downstream  of 

American  Road. 
At  Second  Street  

1 1 

None 

None 

•  1 .662 
•1.686 

Maps  are  availaWe  for  inspection  at  City  Hall,  2i  7  East  Avenue  South.  Lyons.  Kansas. 

Send  comments  to  The  HonoraWe  Charles  Nichols,  Mayor  Citv  ot  Lyons,  217  East  Avenue  South,  Lyons.  Kansas  67554. 


Rice  County  (Unincor- 
porated Areas). 


Arkansas  River 


None 


1 ,627 


Approximately  7,500  feet  downstream  of 

State  Highway  96. 
Approximately   14,000  feet  upstream  of 

State  Highway  96. 
Approximately  600  feet  downstream  of 

Amencan  Road. 

Just  downstream  of  Taylor  Street  

Approximately  3,000  feet  downstream  of 

American  Road. 

Just  downstream  of  American  Road  

Maps  are  available  for  inspectwn  at  the  County  Courthouse    '0'  West  Commercial.  Lyons,  Kansas. 

Send  comments  to  The  Honorable  Frank  Dill,  Chairmar  Rice  County  Board  of  Commissioners,  101  West  Commercial,  Lyons,  Kansas  67554. 


Surprise  Creek 


Salt  Creek 


None 

None 

None 
None 

None 


'1,648 

'1,662 

1 ,672 
'1,655 

1,666 


Sterling  (City)  Rice 
County 


Arkansas  Rrver 


At  Highway  96 


Approximately    7.000   feet   upstream   of 
Highway  96. 

Maps  are  available  for  inspection  at  City  Hall.  114  North  Broadway,  Sterling.  Kansas. 
Send  comments  to  The  Honorable  Tom  Simpson,  Mayor.  City  of  Sterling,  114  North  Broadway,  Sterling,  Kansas  67579 


None  .. 
•1,640 


•  1 ,637 
•1,642 


Just  upstream  of  Main  Street 


Nebraska Bayard  (Crty)  Mornll  Wilc»x)rse  Dram 

I      County. 

Just  downstream  of  Eighth  Street 
Maps  are  available  for  inspection  at  City  Hall,  445  Main  Street  Bayard,  Nebraska. 
Send  comments  to  The  Honorable  Vern  Huck,  Mayor,  City  of  Bayard,  445  Mam  Street.  Bayard.  Nebraska  69334. 


None 
None 


•  3.755 
•3.762 


Oklahoma 

Madill  (City)  and  Mar- 
shall County  (Unin- 
corporated Areas) 

Glasses  Creek  

Whiskey  Creek  

Whiskey  CreeK  TriOu- 
tary. 

Approximately  4,000  feet  downstream  of 
Burlington  Northem  Railroad. 

Approximately  60  feet  upstream  of  Bur- 
lington Northern  Railroad. 

Just  upstream  of  U.S.  Highway  70  

Approximately  1,200  feet  downstream  of 
Burlington  Northem  Railroad. 

Just  upstream  of  State  Route  99  

None 

None 

None 

None 

None 

None 

None 

•732 

•750 

•757 
•761 

•792 

Approximately    70    feet    downstream    of 

Park  Road. 
Just  upstream  of  Park  Road  

•785 
•791 

Maps  are  available  for  inspection  at  the  Crty  ot  Madni  Citv  nail  20 1  East  Overton  Street,  Madill,  Oklahoma. 

Send  comments  to  The  Honorable  Donney  Raley    Mayor  Citv  of  Madill.  201  East  Overton  Street.  Madill.  Oklahoma  73446. 

Maps  are  availaWe  for  inspection  at  the  Marshall  County  Courthouse,  Madill.  Oklahoma. 

Send  comments  to  The  Honorable  Jim  Kusler,  Chairman,  Marshall  County  Board  of  Commissioners.  County  Courthouse  Courttxxjse  Sauare 
Room  106,  Madtll.  Oklahoma  73446  ^      ^' 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  14,  1997, 
Richard  W,  Krimm, 

Executive  Associate  Director.  Mitigation 
Directorate. 

[FR  Doc.  97-1504  Filed  1-21-97;  8:45  am] 
BILUNO  CODE  e718-04-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AD39 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Reopening  of 
Comment  Period  on  Proposed 
Endangered  Status  for  Sixteen  Plants 
From  the  Northern  Channel  Islands  of 
California 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

reopening  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
provides  notice  of  reopening  of  the 
comment  period  for  16  plant  species 
that  have  been  proposed  as 
endangered — Arabis  hoffmannii 
(Hoffmann's  rock-cress),  Arctostaphylos 
confertiflora  (Santa  Rosa  Island 
manzanita),  Berberis  pinnata  ssp. 
insularis  (island  barberry),  Castilleja 
mollis  (soft-leaved  paintbrush),  Dudleya 
blochmaniae  ssp.  insularis  (Santa  Rosa 
Island  dudleya),  Dudleya  sp.  nov.  "East 
Point"  (munchkin  dudleya),  Dudleya 
nesiotica  (Santa  Cruz  Island  dudleya), 
Galium  buxifolium  (island  bedstraw), 
Gilia  tenuiflora  ssp.  hoffmannii 
(Hoffmann's  slender-flowered  gilia), 
Helianthemum  greenei  (island  rush- 
rose),  Heuchera  maxima  (island 
alumroot),  Malacothamnus  fasciculatus 
ssp.  nesioticus  (Santa  Cruz  Island 
bushmallow),  Malacothrix  indecora 
(Santa  Cruz  Island  malacothrix), 
Malacothrix  squalida  (island 
malacothrix),  Phacelia  insularis  ssp. 
insularis  (island  phacelia),  and 
Thysanocarpus  conchuliferus  (Santa 
Cruz  Island  fringepod).  The  comment 


period  has  been  reopened  to  receive 
public  comments  on  new  information 
on  the  conservation  measures  proposed 
by  the  National  Park  Service  for  those 
proposed  endangered  plant  species  on 
Santa  Rosa  Island  since  the  close  of  the 
original  comment  period  on  October  9, 
1995. 

DATES:  The  public  comment  period, 
which  originally  closed  on  October  9, 
1995.  now  closes  February  21,  1997. 
ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  directly  to  the  Field 
Supervisor,  Ventura  Field  Office,  2493 
Portola  Road,  Suite  B,  Ventura, 
California  93003.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Thomas,  Botanist,  U.S.  Fish  and 
Wildlife  Sen'ice,  at  the  address  listed 
above;  telephone  805-644-1766, 
facsimile  805-644-3958. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  25,  1995,  the  Ser\'ice 
published  in  the  Federal  Register  (60 
FR  37993)  a  proposal  to  list  16  plants  as 
endangered  species  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  and  requested  public 
comment.  The  16  plants  are  restricted 
primarily  to  the  northern  Channel 
Islands  (Anacapa,  Santa  Cruz,  Santa 
Rosa,  and  San  Miguel)  of  California.  The 
Service  received  comments  until  the 
close  of  the  original  comment  period  on 
October  9,  1995.  Since  that  time,  the 
National  Park  Service  has  prepared  a 
Resource  Management  Plpn  and  Draft 
Environmental  Impact  Statement  to 
address  the  conservation  needs  for  the 
proposed  endangered  plants  on  Santa 
Rosa  Island,  which  is  within  the 
boundaries  of  the  Channel  Islands 
National  Park. 

Since  the  publication  of  the  proposed 
rule,  new  information  has  been  made 
available  to  the  Service  that  may  affect 
the  status  of  one  or  more  of  th* 
proposed  species.  In  1996.  Arabis 
hoffmannii.  last  seen  on  the  Island  in 
the  1930's.  was  discovered  on  a  small 
protected  ledge  in  Lobo  Canyon  on 


Santa  Rosa  Island.  A  small  population 
of  Malacothrix  indecora  was  discovered 
on  Santa  Rosa  Island,  previously  only 
known  from  Santa  Cruz  and  San  Miguel 
Islands.  A  new  population  of  the 
Heuchera  maxima  has  been  discovered 
in  Lobo  Canyon  or.  Santa  Rosa  Island. 
The  editor  of  Madrono  (Journal  of  the 
California  Botani'-  1  Society)  has 
provisionally  accepted  the  manuscript 
for  the  description  of  the  "new" 
dudleya  (munchkin  dudleya)  species 
from  Santa  Rosa  Island  to  be  published 
as  Dudleya  gnoma.  The  National  Park 
Service  has  constructed  exclosure 
fencing  around  the  entire  population  of 
this  dudleya  and  a  portion  of  the  largest 
population  of  Gilic  enuiflora  ssp. 
hoffmannii.  In  compliance  with  the 
terms  and  conditions  of  a  section  7 
consultation  for  the  western  snowv 
plover,  the  park  constructed  an  elei:tric 
fence  to  keep  cattle  off  of  the  beaches 
that  include  the  entire  population  of 
Dudleya  blochmanine  ssp.  insularis  In 
spite  of  active  sur\  ys,  there  have  been 
no  observations  of  Thysanocarpus 
conchuliferus  for  2  vears. 

Public  Comments  Solicited 

Due  to  the  changes  m  resource 
management  plans  and  the  need  to 
review  the  best  scientific  information 
available  during  the  decision-makmg 
process,  the  comment  period  is  being 
reopened.  The  Service  is  requesting 
comments  from  the  public  on  the 
measures  presented  bv  the  .National 
Park  Service  to  protect  the  proposed 
endangered  plant  s    'cies  on  Santa  Rosa 
Island  and  the  new  information  on 
distribution  and  status  of  the  proposed 
species,  .Ml  comments  received  bv  the 
date  specified  above  v^'ill  be  considered 
in  the  Service's  final  decision. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  .Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.]. 

Dated:  lanuary  13,  1997. 
H.  Dale  Hall. 

.Acting  Regional  Director.  I'  S  Fish  and 

Wildlife  Ser\ice.  Region  1 

|FR  D<x,  97-1496  Filed  1-21-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGB4CY:  Commoditv  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperworic  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC) 
and  the  Farm  Service  Agency  (FSA) 
intent  to  request  extensions  for  and 
revisions  to  a  currently  approved 
collection  of  crop  and  land  use 
information  in  support  of  programs 
administered  by  FSA  as  authorized  by 
the  Agricultural  Adjustment  Act  of 
1938,  as  amended  by  the  Food  Security 
Act  of  1985.  and  as  amended  by  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (1996  Act). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  March  24,  1997  to 
be  assured  consideration. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  David  M.  Nix,  Agricultural 
Program  Specialist,  Compliance  and 
Production  Adjustment  Division,  USDA, 
FSA,  STOP  0517,  P.O.  Box  2415, 
Washington,  D.C.  20250-2415,  (202) 
690-4091. 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  Acreage. 

OMB  Number:  0560-0004. 

Expiration  Date:  June  30,  1997. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Crop  and  acreage 
information  is  collected  from  producers 
to  determine  eligibility  for  benefits 
under  a  variety  of  programs 
administered  by  FSA.  Crop  and  acreage 
information  is  collected  once  for  each 
crop  during  established  acreage 


reporting  cycles.  This  single  collection 
supports  all  FSA  requirements.  FSA's 
approach  to  collecting  this  information 
is  to  collect  only  the  information  needed 
to  support  program  eligibility  and 
compliance  requirements.  The  majority 
of  the  information  < ollected  is  used  to 
support  multiple  program  requirements 
such  as  the  Noninsured  Crop  Disaster 
Assistance  Program  (NAP), 
Conservation  Reserve  Program  (CRP), 
price  support  loan  programs,  and  the 
Production  P'lexibility  Contract  Program 
in  Title  1  of  the  1996  Act.  The  1996  Act 
changed  the  requirements  of  previously 
approved  information  t;ollections. 
Specifically,  FSA  will  require  acreage 
data  collection  for  farms  with 
Production  Flexibility  Contracts  only  if 
a  fruit  or  vegetable  was  planted  for 
harvest.  FSA  does  not  require  data  to  be 
submitted  when  producers  did  not  plant 
fruits  and  vegetables.  As  a  result  of  the 
1996  Act,  CCC  provided  instructions  to 
FSA  county  offices  on  the  information 
collection  requirements  for  those  crops 
that  need  verification  of  compliance, 
loan  eligibility,  or  crop  loss.  As  directed 
by  CCC,  FSA  provided  producers 
information  through  news  releases, 
newsletters,  radio,  television,  and 
public  meetings  on  the  information 
required  to  maintain  eligibility  for:  CRP 
payments:  marketing  assistance  loans; 
price  support  loans;  and  loan  deficiency 
payments  (LDP);  and  NAP  benefits. 

In  contrast,  prior  to  the  enactment  of 
the  1996  Act,  FSA  required  producers  to 
report  acreage  information  for  all 
program  crops.  The  1995  acreage  data 
collected  from  producers  for  all 
programs  used  the  farm  number,  tract 
number,  and  optional  field  number  to 
establish  the  location  of  the  crop.  The 
crop  information  collected  consisted  of 
the  crop  and  variety  (if  applicable), 
irrigation  practice,  intended  use  of  the 
crop,  crop  status,  land  use  code,  and 
planting  pattern,  for  applicable  crops. 
Crop  acreage,  producer  identification 
and  producer's  percent  share  in  the  crop 
were  collected  to  calculate  payments 
based  on  a<jeage  Additional 
information  was  also  collected  for  those 
crops  that  were  eligible  for  benefits 
under  NAP  in  those  cases  where  the 
information  was  not  otherwise  collected 
for  another  purpose.  Consequently,  crop 
and  acreage  information  nt  ^ded  to 
support  eligibility  requirements  for  NAP 
were  not  included  in  the  previous  OMB 
approval  for  collecting  this  information. 


These  requirements  are  being  included 
in  this  revised  information  collection 
package. 

With  respect  to  loan  and  LDP 
eligibility  for  wheat,  com,  grain 
sorghum,  rice,  upland  cotton,  oats, 
barley,  soybeans,  ELS  cotton,  and 
oilseeds,  FSA  only  requires  acreage 
information  from  those  producers 
requesting  such  benefits. 

With  respect  to  CRP,  the  data 
collected  is  the  acreage  enrolled  or 
requested  to  be  enrolled  for  new  CRP 
contracts.  The  data  collected  is  utilized 
in  verification  that  the  farm  has 
correctly  maintained  the  CRP  acreage 
and  producer  identification  and  percent 
share  is  correct. 

Acreage  report  data  is  not  only  used 
for  verifying  compliance  with  program 
provisions  in  the  field  offices.  Historical 
and  projected  plantings  are  also  used  for 
the  following: 

(1)  Supply  and  demand  projections 
released  in  the  monthly  World 
Agriculture  Supply  and  Demand 
Estimated  publication,  (2)  the  semi- 
annual long-term  supply  and  demand 
forecasts  released  in  the  President's 
Budget  and  Mid-session  Review,  (3) 
analyzing  supply,  demand,  outlay,  and 
income  impacts  of  options  for 
implementing  CRP  provisions,  (4) 
analyzing  legislative  proposals. 

The  acreage  report  data  obtained  at 
the  farm  level  is  used  to  examine  the 
planting  of  crops  on  individual  farms 
and  how  these  plantings  change  in 
response  to  prices  and  farm  program 
provisions.  The  data  is  also  used  to 
forecast  plantings  on  farms  with 
expiring  CRP  contracts. 

The  Agency  cost  estimates  are  $2.44/ 
per  acreage  report  for  data  collection. 
Identification  of  crops  on  acreage 
reports  allows  FSA  to  use  35mm  slides 
for  aerial  compliance  to  determine  crop 
acreage.  Failure  to  obtain  acreage 
reports  would  raise  the  cost  of 
compliance  per  farm  because  FSA 
would  require  additional  field  visits  to 
identify  crops. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  hours  per 
response. 

Respondents:  Individual  producers. 

Estimated  Number  of  Respondents: 
1.239,500. 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  309,875  hours. 
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Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  or 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503  and  to  David 
M.  Nix,  Agricultural  Program  Specialist, 
USDA,  Farm  Service  Agency, 
Compliance  and  Production  Adjustment 
Division,  STOP  0517,  PO  Box  2415, 
Washington,  D.C.  20250-2415,  (202) 
€90-4091. 

Signed  at  Washington,  DC,  on  January  9. 
1997. 

Grant  Buntrock, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

IFR  Dec.  97-1462  Filed  1-21-97;  8:45  am] 

BILUNG  CODE  3410-OS-P 


Food  and  Consumer  Service 

The  Emergency  Food  Assistance 
Program;  Availatiility  of  Commodities 
for  Fiscal  Year  1997 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
surplus  and  purchased  commodities 
that  the  Department  expects  to  make 
available  for  donation  to  States  for  use 
in  providing  food  assistance  to  the 
needy  under  the  Emergency  Food 
Assistance  Program  (TEFAP)  in  Fiscal 
Year  (FY)  1997.  The  commodities  made 
available  under  this  notice  shall,  at  the 
discretion  of  the  State,  be  distributed  to 
organizations  for  use  in  preparing 
meals,  and/ or  for  distribution  to 
households  for  home  consumption. 
EFFECTIVE  DATE:  October  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lillie  Ragan,  Assistant  Branch  Chief, 
Program  Administration  Branch,  Food 
Distribution  Division,  Food  and 
Consumer  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 


Alexandria,  Virginia  22302-1594  or 
telephone  (703)  305-2662. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Need  for  Action 

Surplus  Commodities 

Surplus  commodities  donated  for 
distribution  under  TEFAP  are 
Commodity  Credit  Corporation  (CCC) 
commodities  determined  to  be  available 
for  donation  by  the  Secretary  of 
Agriculture  under  the  authority  of 
section  416  of  the  AgriculturalAct  of 
1949,  Public  Law  81-^39  (hereinafter 
referred  to  as  section  416)  and 
commodities  purchased  under  the 
surplus  removal  authority  of  section  32 
of  the  Act  of  August  24.  1935,  Public 
Law  74-320  (hereinafter  referred  to  as 
section  32),  which  have  been 
determined  by  the  Secretary  to  be  in 
excess  of  the  quantities  needed  to  carry 
out  other  programs,  including  CCC  sales 
obligations.  The  types  of  commodities 
available  under  section  416  include 
dairy,  grains,  oils,  and  peanut  products. 
The  types  of  commodities  purchased 
under  section  32  include  meat,  poultry, 
fish,  vegetables,  and  fruits.  Donations  of 
surplus  commodities  were  initiated  in 
1981  as  part  of  the  Department's  efforts 
to  reduce  stockpiles  of  government- 
owned  commodities,  such  as  cheese, 
flour,  butter,  and  commeal,  which  had 
been  acquired  under  section  416.  These 
donations  responded  to  concern  over 
the  costs  to  taxpayers  of  storing  large 
quantities  of  foods,  while  at  the  same 
time  there  were  persons  in  need  of  food 
assistance.  The  authority  to  donate 
surplus  commodities  for  distribution 
through  TEFAP  was  codified  in  Title  II 
of  Public  Law  98-6,  the  Emergency 
Food  Assistance  Act  (EFAA)  of  1983  (7 
U.S.C.  612c  note). 

In  recent  years,  the  supply  of  surplus 
commodities  has  been  drastically 
reduced.  These  reductions  are  the  result 
of  changes  in  the  commodity  loan 
programs  which  have  brought  supply 
and  demand  into  better  balance,  and 
accelerated  donations  and  sales.  As  a 
result,  the  Department  anticipates  that 
there  will  not  be  sufficient  quantities  of 
commodities  available  under  section 
416  to  support  their  donation  for 
distribution  through  TEFAP  in  FY  1997. 
However,  the  Secretary  of  Agriculture 
anticipates  that  sufficient  quantities  of 
dried  figs,  dried  prunes,  canned  salmon 
and  frozen  ground  beef  will  be 
purchased  under  section  32  to  warrant 
their  donation  for  distribution  through 
TEFAP  during  FY  1997.  While  sufficient 
quantities  of  these  commodities  may  be 
available  in  FY  1997  to  support  such 
donations,  the  Department  would  like  to 
point  out  that  commodity  purchases 


under  section  32  are  based  on  changing 
agricultural  market  conditions: 
therefore,  such  commodities  may  not  be 
available  for  donation  in  FY  1998. 

Purchased  Commodities 

Congress  responded  to  the  reduced 
availability  of  surplus  commodities  with 
section  104  of  the  Hunger  Prevention 
.'Kct  of  1988.  Public  Law  100-435,  which 
added  seciions  213  and  214  to  the 
EFAA.  Those  sections  required  the 
Secretary  to  purchase  commodities  for 
distribution  to  States,  in  addition  to 
those  surplus  commodities  which 
otherwise  might  be  provided  to  States 
for  distribution  under  TTFAP.  The 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
Public  Law  104-193  (hereinafter 
referred  to  as  "the  Personal 
Responsibility  Aci"),  signed  bv 
President  Clinton  on  August  22.  1996. 
amended  the  Food  Stamp  Act  of  1977  to 
require  the  Secretary  to  use  $100 
million  from  the  funds  made  available 
to  carry  out  the  Food  Stamp  Act  of  1977 
for  each  of  FYs  1997  through  2002  to 
purchase  a  variety  of  nutritious  and 
useful  commodities  and  distribute  the 
commodities  to  States  for  distribution 
through  TEFAP,  The  Act  also  amends 
the  EFAA  to  delete  the  authorization  of 
appropriations  for  food  purchases  under 
section  214.  However,  in  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration  and  Related 
Appropriations  Act,  1997  (P.L.  104- 
180),  Congress  appropriated  funds  that 
can  be  used  for  TEFAP  commodity 
purchases  in  addition  to  the  $100 
million  earmarked  by  the  Personal 
Responsibility  Act.  the  Department  has 
determined  that  up  to  $45  million  of  the 
funds  appropriated  and  available  to 
TEFAP  under  PL.  104-180  will  be  used 
for  TEFAP  commodity  purchases, 
bringing  the  maximum  amount  of  funds 
potentially  available  to  buy  TEFAP 
commodities  to  $145  million. 

For  FY  1997,  the  Department 
anticipates  purchasing  for  distribution 
through  TEFAP  the  following 
commodities:  peanut  butter,  vegetable 
oil,  rice,  macaroni,  spaghetti,  grits, 
fortified  cereal,  roasted  peanuts, 
dehydrated  potatoes,  dry  bagged  beans 
and  dried  egg  mix;  canned  apple, 
grapefruit,  orange  and  tomato  juices, 
vegetarian  beans,  carrots,  green  beans, 
tomatoes,  tomato  sauce,  com,  peaches, 
applesauce,  pineapple,  pork,  salmon, 
beef,  and  chicken;  and  frozen  ground 
beef  and  turkey,  cut-up  chicken,  and 
turkey  roasts.  The  amounts  of  each  item 
purchased  will  depend  on  the  prices 
USDA  must  pay,  as  well  as  the  quantity 
of  each  item  requested  by  the  States. 
Changes  in  agricultural  market 
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conditions  may  result  in  the  availability 
of  additional  types  of  commodities  or 
the  non-availability  of  one  or  more  types 
listed  above.  Once  USDA  has  made  the 
commodities  available  to  States,  State 
officials  will  be  responsible  for 
determining  how  to  allocate  the  State's 
"fair  share"  to  eligible  organizations. 
States  have  full  discretion  in 
determining  the  amount  of  commodities 
that  will  be  made  available  to 
organizations  for  distribution  to  needy 
households  for  use  in  home-prepared 
meals  or  for  providing  prepared  meals 
to  the  needy  at  congregate  feeding  sites. 
In  accordance  with  section  871  of  the 
Personal  Responsibility  Act,  which 
amended  section  202A  of  the  EFAA,  the 
Department  does,  however,  encourage 
States  to  establish  a  State  advisory  board 
comprised  of  public  and  private  entities 
with  an  interest  in  the  distribution  of 
TEFAP  commodities.  Such  advisory 
boards  can  provide  valuable  input  on 
how  commodities  should  be  allocated 
among  various  eligible  outlet  types, 
what  areas  have  the  greatest  need  for 
food  assistance,  and  other  important 
issues  that  will  help  States  to  use  their 
resources  in  the  most  efficient  and 
(  fective  manner  possible. 

In  section  110  of  the  Hunger 
Prevention  Act,  Congress  established 
the  Soup  Kitchens/Food  Banks  Program. 
Under  the  provisions  of  section  110,  the 
Secretary  was  required  to  purchase  and 
distribute  commodities  to  States  for  use 
by  soup  kitchens  and  food  banks. 
Section  873  of  the  Personal 
Responsibility  Act  deletes  section  110  of 
the  Hunger  Prevention  Act  and  provides 
for  the  absorption  of  the  Soup  Kitchens/ 
Food  Banks  Program  into  TEFAP. 
Therefore,  commodities  will  not  be 
purchased  for  distribution  under  the 
Soup  Kitchens/Food  Banks  Program  in 
FY  1997.  Organizations  that  had  been 
eligible  for  SK/FB  will,  however,  be 
eligible  to  receive  commodities  under 
the  expanded  TEFAP. 

Dated:  January  13,  1997. 
William  E.  Ludwig, 

Ariministmtor 

|FK  Doc.  97-1432  Filed  1-21-97;  8:45  ami 
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Forest  Service 

Pennitting  Appalachian  Mountain  Club 
(AMC)  Huts  and  Pinitham  Notch  Visitor 
Center  (PNVC)  in  the  White  Mountain 
F4ational  Forest 

agency:  Forest  Service.  USDA 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY: 


Proposed  Federal  Action. — The 
proposed  Federal  action  is  to  authorize 
AMC  under  a  3Q-year  term  special  use 
permit  (38  Stat.,  11.01,  as  amended)  to 
continue  to  occupy  National  Forest 
System  (NFS)  land  in  order  to  operate, 
maintain,  and  reconstruct  its  facilities  to 
provide  public  recreation  and 
information  services  as  defined  in  the 
White  Mountain  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan)  and  to  provide  other  services  as 
outlined  in  the  AMC's  Master 
Development  Plan  (MDP),  consistent 
with  the  White  Mountain  National 
Forest  Land  and  Resource  Management 
Plan  (P'orest  Plan)  and  Special  Use 
Permit  Authority. 

Based  on  Forest  Plan  goals,  the 
primary  purposes  of  the  Huts  and 
Pinkham  Notch  Visitor  Center  (PNVC) 
are  to  provide  recreation  opportunities 
and  information  services.  Other  uses 
proposed  in  AMC's  master  plan  are  not 
es.sential  to  these  two  purposes; 
however,  they  are  not  in  conflict. 
Therefore,  uses  at  the  huts  within  the 
proposed  action  include:  Food  and 
lodging  (seasonally);  information 
services;  education  programs;  support 
for  research,  trails,  and  search  and 
rescue;  and  retail  sales.  Uses  at  PNVC 
include:  Food  and  lodging;  visitor 
information  services;  educational 
programs;  administration  of  programs; 
public  meeting  space;  a  support  center 
for  search  and  rescue;  employee 
housing;  visitor  center  store;  and  other 
public  facilities  (parking,  showers).  The 
specific  activities  within  the  authorized 
uses  will  be  reviewed  through  the 
annual  Operating  Plan,  and  subject  to 
environmental  review  as  necessary.  For 
example,  we  propose  to  authorize 
Pinkham  Notch  Visitor  Center  as  an 
administrative  center  for  research. 
Specific  research  proposals  will  be 
addres,sed  on  a  case  by  case  basis. 

The  facilities  on  National  Forest 
System  lands  are  Pinkham  Notch  Visitor 
Center,  Greenleaf  Hut,  Gaiehead  Hut, 
21ealand  Hut,  Mizpah  Hut,  Lakes  of  the 
Clouds  Hut,  Carter  Notch  Hut,  and  the 
area  around  Madison  Spring  Hut  (the 
Hut  itself  is  on  one  acre  of  private  land). 
There  is  no  proposed  change  to  the 
overnight  capacity  at  PNVC  or  the  Huts. 
There  are  also  no  proposed  changes  to 
the  facilities,  except  for  the 
reconstruction  of  Gaiehead  Hut  and  the 
PNVC  parking  lot. 

The  proposal  to  reconstru{:tion 
Gaiehead  Hut  includes  adding  430 
square  feet  to  the  existing  footprint  and 
rotating  the  Hut  southward  33  degrees. 
In  addition,  the  septic  system  (gray 
water  and  grease  trap)  would  be  moved 
to  the  north  of  the  Hut  away  from  the 


viewshed  of  the  Pemigewasset 
Wilderness. 

The  proposed  redesign  and 
reconstruction  of  the  parking  lot  at 
PNVC  will  occur  within  the  existing 
footprint.  The  proposal  includes;  Paving 
and  marking  the  lot  to  maximize 
utilization  of  available  parking  space; 
improving  vegetation  barriers  between 
the  lot  and  highway;  parking  and  access 
for  persons  with  disabilities;  a 
minimum  3-foot  grass  perimeter  for 
snow  loading  and  filtering  runoff;  and 
recycling  pavement  where  removed. 
The  existing  parking  lot  lighting  will  be 
retained. 

This  proposed  action  includes 
monitoring  impacts  of  solid  and  sanitary 
waste  disposal  on  water  quality,  and  the 
effects  of  soil  compaction  on 
surrounding  vegetation  within  the 
permitted  area  of  the  huts. 

Responsible  Official. — The 
responsible  official  is  Donna  Hepp, 
Forest  Supervisor,  White  Mountain 
National  Forest,  719  Main  Street, 
Laconia,  New  Hampshire. 

Decision  to  be  Made. — The  decision  is 
whether  or  not  to  authorize  AMC  under 
a  30  year  term  special  use  permit  to 
continue  to  occupy  National  Forest 
System  (NFS)  land  in  order  to  operate, 
maintain,  and  reconstruct  its  facilities  to 
provide  public  recreation  and 
information  services  as  defined  in  the 
White  Mountain  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan)  and  to  provide  other  services  as 
outlined  in  the  AMC's  MDP,  consistent 
with  the  White  Mountain  National 
Forest  Land  and  Resource  Management 
Plan  {Forest  Plan)  and  Special  Use 
Permit  Authority.  The  decision  includes 
the  Forest  Supervisor's  approval  of  site 
specific  mitigation  and/or  monitoring 
requirements. 

Issuing  authority — The  issuing 
authority  will  be  a  term  special  use 
permit  under  the  Term  Permit  Act  of 
March  4,  1915  (38  Stat.,  11.01.  as 
amended).  The  length  of  permit 
depends  on  the  level  of  investment  on 
National  Forest  System  lands.  The  value 
of  PNVC  and  the  Huts  indicates  a  term 
of  30  years. 

Alternatives — In  preparing  the 
environmental  impact  statement  the 
Forest  Service  will  consider  a 
reasonable  range  of  alternatives  to  the 
proposed  action,  including  a  "no 
action"  alternative.  The  no  action 
alternative  will  be  the  continuation  of 
operations  under  the  terms  and 
conditions  of  the  permit  issued  to  the 
.A^MC  in  1965,  as  amended  up  through 
October  29.  1995.  The  no  action 
alternative  is  the  baseline  against  which 
the  effects  of  other  alternatives  are 
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compared,  and  represents  the  present 
course  until  the  action  is  changed. 

Response  to  AMC's  proposed  Master 
Development  Plan  demonstrated 
interest  by  some  people  to  consider 
removal  of  the  huts  from  the  alpine 
zone.  This,  as  well  as  other  alternatives 
based  on  public  comment,  may  be 
analyzed.  Suggestions  on  alternatives 
that  meet  the  purpose  and  need  for 
action  are  welcome. 

Issues — Tentative  physical,  biological 
and  socio-economic  issues  that  have 
been  identified  related  specifically  to 
the  AMC  Hut  and  PNVC  proposal  are: 
(1)  Impacts  on  the  alpine  zone;  (2) 
impacts  on  Threatened  and  Endangered 
(T&E)  species;  (3)  impacts  on  native 
plants  and  animals;  (4)  impacts  on  water 
resource^;  (5)  impacts  on  soil;  (6) 
impacts  on  the  quality  of  the  recreation 
experience;  (7)  impacts  on  the  amount 
of  recreation  use  at  the  Huts  and  PNVC; 
(8)  maintenance  of  recreation 
opportunities  represented  by  these 
facilities  as  part  of  the  implementation 
of  the  Forest  Plan;  (9)  impacts  on  the 
visual  resource;  (10)  impacts  on 
Wilderness;  (11)  impacts  on 
Appalachian  Trail  users;  (12)  impacts 
on  the  quality  of  life  in  local 
communities  and  (13)  impacts  on  the 
economy.  Other  comments  were 
received  during  the  review  of  the  Master 
Development  Plan.  Many  comments 
related  to  administration  of  the  permit, 
concerns  about  community  relations, 
advocacy,  etc.  Since  these  are  not 
environmental  issues  they  will  not  be 
resolved  in  the  EIS.  They  will  be 
considered  through  permit 
administration  and  other  measures. 

Assisting  Agencies — The  U.S. 
Environmental  Protection  Agency 
(EPA),  the  U.S.  Fish  and  Wildlife 
Service,  the  New  Hampshire 
Department  of  Resources  and  Economic 
Development,  Natural  Heritage 
Inventory  and  New  Hampshire 
Department  of  Fish  and  Game  have  been 
asked  to  provide  assistance. 

For  further  information — Direct 
questions  about  the  proposed  action  and 
environmental  impact  statement  to 
AMC  Permit  Project  Coordinator,  White 
Mountain  National  Forest,  719  Main 
Street,  Laconia,  New  Hampshire  03246, 
ATT:  R.  Oreskes,  or  phone  Rebecca 
Oreskes  at  603-466-2713  Ext  212. 
SCOPING:  The  initial  scoping  period 
begins  January  21,  1997  and  ends  March 
7,  1997.  The  DEIS  is  expected  to  be 
completed  in  the  fall  of  1997. 

The  Forest  Service  is  inviting  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  A  scoping  letter  will  be 
sent  to  interested  and  affected 
individuals  and  organizations.  In 


addition,  the  agency  gives  notice  of  the 
full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

Public  participation  has  been  and  will 
continue  to  be  important  throughout 
this  process.  Before  this  official  scoping 
began  the  Forest  Service  asked  for 
comment  on  AMC's  proposed  Master 
Development  Plan.  The  Forest  held 
three  public  listening  sessions  and 
received  several  thousand  comments, 
letters,  cards  and  phone  calls  on  AMC's 
operation  in  the  Forest.  These 
comments  are  still  valid  and  will  be 
used  in  the  scoping  process  and 
environmental  analysis. 

All  the  input  received  to  date  as  well 
as  the  input  from  this  scoping  will  be 
used  as  part  of  the  formal  scoping 
process  which  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

Submit  additional  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  AMC  Permit  Team, 
White  Mountain  National  Forest,  719 
Main  St.,  Laconia,  New  Hampshire 
03246.  Comments  beyond  those  already 
on  hand  must  be  received  by  March  7, 
1997. 

The  second  stage  of  formal  public 
involvement  is  on  the  Draft 
Environmental  Impact  Statement  (DEIS). 
The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
revjew  in  Fall  1997.  At  that  time  EPA 
will  publish  a  notice  of  availability  of 
the  DEIS  in  the  Federal  Register.  The 
comment  period  on  the  draft 
environmental  impact  statement  will  be 
60  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register. 

SUPPLEMENTARY  INFORMATION:  The  White 
Mountain  National  Forest  will  begin  the 
proce.ss  of  Forest  Plan  revision  in  1997 
and  plans  to  issue  a  Notice  of  Intent  in 
1998.  To  date  we  believe  three  Forest 
Plan  level  issues  have  been  raised  in  the 
context  of  the  AMC  permit.  We  will 


carefully  separate  those  comments 
applicable  to  the  Forest  Plan  revision 
from  those  in  the  site  specific  analysis. 
These  three  issues  are:  (1)  Appalachian 
Trail  management,  (2)  the  types  of 
recreation  use  on  public  lands  and  (3) 
the  intensity  of  recreation  use  on  the 
Forest. 

Appalachian  Trail  Management 

PNVC  and  some  of  the  Huts  predate 
the  Appalachian  Trail  and  the 
Appalachian  Trail  was  routed  to  take 
advantage  of  these  existing  facilities. 
There  are  two  types  of  issues  relating  to 
the  Appalachian  Trail:  (1)  Forest  Plan 
Standards  and  Guides  and  (2)  the  site 
specific  effects  on  Appalachian  Trail 
users.  We  will  not  address  the  first  issue 
in  this  analysis  since  it  relates  to  a  larger 
Management  Area  issue  than  just  the 
AMC  Huts;  nothing  in  the  AMC  Hut  or 
PNVC  permitting  analysis  will 
compromise  the  ability  to  resolve  the 
greater  Appalachian  Trail/Forest  Plan 
Standards  and  Guides  issue.  We  will 
address  the  site  specific  Appalachian 
Trail  experience  in  the  EIS. 

Types  of  Recreation  Use  on  Public 
Lands 

The  current  Forest  Plan  defines  a  mix 
of  recreation  uses.  Neither  our 
monitoring  nor  public  comment  has 
shown  user  copflicts  relevant  to  the 
AMC  permits  that  cannot  be  resolved  on 
a  site  specific  basis. 

Intensity  of  Recreation  Use 

This  concerns  the  level  of  recreation 
use  on  the  Fore*;*  This  is  a  Forest-wide 
issue  and  will  continue  to  be  addressed 
in  Forest  planning.  There  are  specific 
aspects  of  this  issue  which  we  will  look 
at  in  this  analysis.  We  will  analyze  the 
site  specific  direct,  indirect,  and 
cumulative  effects  of  the  Huts  and 
PNVC  and  major  access  trails  in  the  EIS 

In  all  cases  the  Land  and  Resource 
Management  Plan  takes  primacy  over 
special  use  permits.  Changes  in  the 
Forest  Land  and  Resource  Management 
Plan  may  lead  to  changes  to  special  use 
permits. 

Importance  of  Timely  Response 

The  Forest  Service  believes  that,  at 
this  early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  publi(  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draf^  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Verninnt  Yankee  \uclenr  Power  Corp.  v. 
NBDC,  435  U.S.  519,  553  (1978).  Also, 
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environmental  obie<  tions  that  could  be 
raised  at  the  draft  environmental  impact 
stage  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
v   Model.  803  F.2d  1016,  1022  (9th  cir. 
1986)  and  Wisrnrifiin  Heritages.  Inc.  v. 
Harria.  490  F  Siipp.  1.334.  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  responding  to  the  DEIS  by 
the  close  of  the  45  day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statements. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  or  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Envirormiental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement  (FEIS),  The  FFIS  is 
scheduled  to  be  completed  by  the  Fall 
of  1997  In  the  FEIS  the  Forest  Service 
is  required  to  respond  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discus.sed  in  the  FEIS, 
and  applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
De<:ision.  The  decision  will  be  subject  to 
appeal  under  36  CFR  part  217  and  36 
CFR  part  251. 

Daied:  January  14,  1997. 
Donna  Hcpp, 

Forest  Supervisor 

|FR  Doc  97-1476  Filed  1-21-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC;  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  propo.sal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Business  and  Professional 
Classification  Report. 

Form  Numbeiis):  B-625(97). 

Agency  Approval  Number:  0607- 
0189. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  9,101  hours. 

Number  of  Respondents:  42.000. 

Average  Hours  Per  Response:  13 
minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Business  and 
Professional  Classification  Report  to 
collect  sales  and  other  information  from 
a  sample  redrawn  every  quarter  of  retail, 
wholesale,  service,  and  unclassified 
business  recently  assigned  Federal 
Employer  Identification  numbers  (EIN). 
We  are  informed  of  the  existence  of 
these  new  businesses  from  lists 
provided  by  the  Internal  Revenue 
Service  and  the  Social  Security 
Administration.  From  the  information 
we  collect  in  this  survey,  we  determine 
an  appropriate  measure  of  size, 
company  organization  and 
estafilishment  information,  taxable  or 
tax-exempt  status,  wholesale 
inventories,  type  of  operation,  and 
assign  a  new  or  more  refined  kind-of- 
business  classification.  We  use  this 
information  to  include  these  businesses 
in  our  retail,  wholesale,  and  service 
surveys.  This  keeps  the  sampling  frames 
for  our  cum;nt  business  surveys  up-to- 
date  with  the  business  universe.  VVe 
plan  to  make  the  necessary  revisions  to 
the  B-625  form  to  enable  us  to  assign 
kind-of-business  codes  based  on  the 
new  North  American  Industry 
Classification  Systems  (NAICS)  in 
addition  to  the  existing  Standard 
Industrial  Classification  (SIC)  system. 

Affected  Public:  Business  or  other  for- 
profit  organizations.  Not-for-profit 
institutions. 

Frequency:  One  time  only  per 
respondent. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title,  13  U.S.C, 
Section  182. 

0MB  Desk  Officer:  Jerry  Coffey.  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 


Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3271.  Department  of 
Commerce.  Room  5327.  14th  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230. 
Written  comments  and 
recommendations  for  the  information 
collection  proposal  should  be  sent 
within  30  days  of  publication  to  this 
notice  to  Jerry  Coffey.  OMB  Desk 
Officer.  Rooui  10201.  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Dated:  January  14.  1997. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer.  Office  of  Management  and 
Organization. 

|FR  Doc.  97-1525  Filed  1-21-97;  8:45  am] 
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Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Patent  and  Trademark  Office 
(PTO), 

Title:  Patent  Cooperation  Treaty. 

Agency  Form  Number:  PCT/RO/101 
and  Annex  134/144;  PCT/IPEA/401  and 
Annex  PCT/lB/328;  PCT/Model  Power 
of  Attorney;  Model  of  General  Power  of 
Attorney. 

OMB  Approval  Number:  0651-0021. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Burden:  98,195  hours. 

Number  of  Respondents:  15,800 
(102,950  submissions  per  year). 

Avg.  Hours  Per  Response:  Varies 
between  .25  and  4  hours  depending  on 
the  requirement. 

Needs  and  Uses:  The  information 
collected  is  required  by  the  Patent 
Cooperation  Treaty.  The  general 
purpose  of  the  Treaty  is  to  simplify  the 
filing  of  patent  applications  on  the  same 
invention  in  different  countries.  It 
provides  for  a  centralized  filing 
procedure  and  a  standardized 
application  format. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations,  not-for  profit  institutions, 
farms,  federal,  state,  local  or  tribal 
governments. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202) 395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
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calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Fonns  Clearance  Officer, 
(202)  482-3272.  Department  of 
Commerce,  Room  5327. 14th  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A.  Bernstein.  0MB  Desk  Officer, 
Room  10236,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated;  January  13. 1997. 

Linda  Eogeimeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

(FR  Dcx:.  97-1526  Filed  1-21-97;  8:45  am) 

BHJJNG  CODE  3Sie-16-P 
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Bureau  of  Export  Administration 

President's  Export  Council 
Subcommittee  on  Export 
Administration;  Notice  of  Partiaily 
Closed  Meeting 

A  partially  closed  meeting  of  the 
President's  Export  Council 
Subcommittee  on  Export 
Administration  (PECSEA)  will  be  held 
February  21. 1997.  9:00  a.m.,  at  the  U.S. 
Department  of  Commerce.  Herbert  C. 
Hoover  Building,  Room  4832, 14th 
Street  between  Pennsylvania  and 
Constitution  Avenues,  N.W.. 
Washington,  DC.  The  Subcommittee 
provides  advice  on  matters  pertinent  to 
those  portions  of  the  Export 
Administration  Act,  as  amended,  that 
deal  with  United  States  policies  of 
encouraging  trade  with  all  countries 
with  which  the  United  States  has 
diplomatic  or  trading  relations  and  of 
controlling  trade  for  national  security 
and  foreign  policy  reasons. 
Public  Sessions: 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  p>apers  or  comments  by 
the  public. 

3.  Update  on  Administration  export  control 
initiatives. 

4.  Task  Force  reports. 
Closed  Session: 

5.  Discussion  of  matters  properly  classified 
under  Executive  Order  12958.  dealing 
with  the  U.S.  export  control  program  and 
strategic  criteria  related  thereto. 

A  Notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  pubUc  on  the  basis 
of  5  U.S.C.  522(c)(1)  was  approved 
October  27. 1995.  in  accordance  with 
the  Federal  Advisory  Committee  Act.  A 
copy  of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  hispection  FaciUty,  Room  6020. 


U.S.  Department  of  Commerce, 
Washington,  DC.  For  further 
information,  contact  Ms.  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  January  14, 1997. 
Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  97-1464  Filed  1-21-97;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

NCAA's  Teecher  At  Sea  Program 

ACTION:  Proposed  collection;  comment 
request. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  die 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  24,  1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer. 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 
FOR  FURTHER  MFOfMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Judy  Sohl,  1801  Fairview 
Ave.  E.,  Seattle,  WA  98102  [phone  (206) 
553-2633). 

SUPPLfMENTARV  INFORMATK3N: 
L  Abstract 

NOAA's  Teacher  At  Sea  Program 
provides  educators  with  the  opportunity 
to  participate  in  research  projects 
aboard  NOAA  vessels.  Teachers  wishing 
to  participate  must  submit  an 
application  that  provides  information 
about  themselves  and  their  teaching 
situation,  provide  two 
recommendations,  submit  a  follow-up 
report  with  ideas  for  classroom 
application,  and  complete  a  Medical 
History  Form. 

n.  Method  of  Collection 

Apphcants  submit  application  forms. 

m.  Data 

OMB  Number:  0648-0283. 
Form  Number:  None. 


Type  of  Review:  Regular  Submission. 

Affected  Public:  Individuals  (teachers, 
educators). 

Estimated  Number  of  Respondents- 
300. 

Estimated  Time  Per  Response:  .67 
hours. 

Estimated  Total  Annual  Burden 
Hours:  230. 

Estimated  Total  Annual  Cost  to 
Public:  $0  (no  capital,  operations,  or 
maintenance  costs  are  expected). 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated  lanuary  16.  1997. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer.  Office  of  Management  and 
Organization. 

[FR  Doc  97-1527  Filed  1-21-97;  8:45  a.m.) 
BLUNG  COOC  391»-12-P 


P.O.  011487B] 

Pacltlc  Fishery  Management  Council; 
Public  IMeeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Management  Team  will 
hold  a  public  meeting. 
DATES:  The  meeting  will  be  held  on 
February  3.  1997.  beginning  at  1:00  p.m. 
and  may  go  into  the  evening  until 
business  for  the  day  is  completed.  The 
team  will  recess  all  day  February  4. 
1997  to  participate  in  a  workshop  on 
essential  marine  fish  habitat,  and  will 
reconvene  from  8:00  a.m.  to  5:00  p.m. 
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ISS 


on  Fehrunrv  .S.  1097  and  Febniarv  6, 
19«)7. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Council  office. 

Cotinril  address.  Pacific  Fishery 
Management  Council,  2  HO  SVV  Fifth 
Avenue,  Suite  224,  Portland.  UR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock,  Groundfish  Fishery  Management 
Coordinator;  telephone:  (50.))  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  meeting  is  to 
review  the  Council's  Octotjer  1996 
instructions  to  the  team,  review  rts 
organization  and  prepare  a  schedule  of 
team  activities  for  1997  The  agenda  also 
includes  reviews  of  the  inseason  catch 
tracking  process  for  1997,  review  of  the 
new  stock  assessment  pro<;ess,  and  a 
review  of  the  harvest  rate  policy  for 
various  sf)ec:ies. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  lanuary  15,  1997. 
Bruce  Morehead, 

Acting  Director.  Office  ofSiistaiJitible 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  97-1499  Filed  1-21-97;  8  45  ami 
BHXMO  CODE  3610-23-F 


P.0.011397q 


Endangered  Species;  Permits 

AGEMCy.  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAAj. 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

for  scientific  research  permit  (P496A). 


SUMMARY:  Notice  is  hereby  given  that 
David  A.  Nelson  of  US  Corps  of 
Engineers  (P496A)  has  applied  in  due 
form  for  scientific  research  permit  to 
take  listed  sea  turtles 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  Februan, 
21,  1997. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  by 
appointment  in  the  following  offices: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Hwv  .  Room 
13307.  Silver  Spring,  MD  2()9 10-3226 
(301-713-1401). 

Director,  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298  (508-28 1-W2.50), 

or 


Director.  Southeast  Region,  NMFS, 
NOAA,  9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702-2432  (813-89.3- 
3141).  Written  comments,  or  requests 
for  a  public  hearing  on  this  application 
should  be  submitted  to  the  Chief. 
Endangered  Species  Division,  Office  of 
Protected  Resources. 

SUPPLEMENTARY  INFORMATION:  David  A. 
Nelson,  U.S.  Corps  ot  fcngineers 
(P496A),  requests  application  under  the 
authority  of  the  Endangered  Species  Act 
of  1973  (ESA)  (16  U.S.C.  1531-1543) 
and  NMFS  regulations  governing  listed 
fish  and  wildlife  permits  (50  CFR  parts 
217-227). 

The  applicant  has  requested  a  five- 
year  permit  to  tag,  track,  blood  sample, 
and  relocate  900  loggerhead  (Cnretta 
caretta),  60  green  {Chelonin  inydas),  40 
Kemp's  ridley  (Lepidochelys  kernpii),  3 
leatherback  IDermorhelys  coriacea),  and 
2  hawksbill  {Erftmochelys  imbricata) 
sea  turtles  per  year.  These  turtles  would 
be  captured  incidental  to  dredging 
activities  in  the  Atlantic  and  the  Gulf  of 
Mexico,  as  authorized  by  section  7 
consultations.  The  turtles  may  receive 
PIT-tags,  flipper-tags,  and  radio, 
satellite,  or  sonic  tags  The  purpose  of 
the  research  is  to  minimize  sea  turtle- 
dredge  interactions  by  determining  sea 
turtle  habits,  abundance,  and 
distribution. 

Those  individuals  requesting  a 
hearing  should  .set  out  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  .Ml  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  lanuary  15,  1997. 
Robert  C.  Ziobro, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
jFR  Doc.  97-1498  Filed  1-21-97;  8:45  am) 

BH.1JMG  COO€  M10-22-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0145] 

Submission  for  0MB  Review; 
Comment  Request  Entitled  Use  of  Data 
Universal  Numbering  System  (DUNS) 
as  Primary  Contractor  Identification 
(FAR  Case  95-307) 

AGENCIES;  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0145). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Use  of  Data  Universal 
Numbering  System  (DUNS)  as  Primary 
Contractor  Identification.  A  request  for 
public  comments  was  published  at  61 
FR  47893,  September  11,  1996.  No 
comments  were  received. 
DATES:  Comment  Due  Date:  February  21, 
1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretarial  (MVRS),  18th  &  F 
Streets,  NW,  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0145.  Use  of  Data  Universal 
Numbering  System  (DUNS)  as  Primary 
Contractor  Identification,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  COMTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  interim  rule  amends  the  Federal 
Acquisition  Regulation  to  implement 
changes  in  the  numbering  system  used 
by  the  Government  to  identify 
contractors  in  reporting  to  the  Federal 
Procurement  Data  System.  The  rule 
substitutes  the  Data  Universal 
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Numbering  System  (DUNS)  number  for 
the  current  Contractor  Establishment 
Code  (CEC). 

Concerns  have  been  raised  that  the 
same  numbering  system  should  be  used 
for  reporting  to  the  Federal  Procurement 
Data  System  (FPDS)  and  identifying 
vendors  in  the  FACNET  vendor 
registration  database.  Beginning  with  FY 
1996  first  quarter  submissions  to  the 
Federal  Procurement  Data  Center 
tFPE)C),  agencies  may  report  the  DUNS 
number. 

The  FPDS  provides  a  comprehensive 
mechanism  for  assembling,  organizing, 
and  presenting  contract  placement  data 
for  the  Federal  Government.  Federal 
agencies  report  data  to  the  FPDC  which 
collects,  processes,  and  disseminates 
official  statistical  data  on  Federal 
contracting.  The  DUNS  number  is 
replacing  the  current  CEC  as  the 
primary  contractor  identification 
number  used  to  identify  contractors  in 
the  FPDS.  Changes  to  the  FPDS 
reporting  requirements  are  currently  in 
process  to  conform  to  the  requirements 
of  Section  10004  of  the  Federal 
Acquisition  Streamlining  Act. 


B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
50.400:  responses  per  respondent,  4; 
total  annual  responses,  201.600: 
preparation  hours  per  response,  .0166: 
and  total  response  burden  hours,  4,147. 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  Washington,  DC 
20405,  telephone  (202)  501^755,  Please 
cite  OMB  Control  No.  9000-0145.  Use  of 
Data  Universal  Numbering  System 
(DUNS)  as  Primary  Contractor 
Identification,  in  all  correspondence. 

Dated:  January  15.  1997. 
Sharon  A.  Kiser, 
FAR  Secretariat. 

|FR  DtK..  97-1494  Filed  1-21-97.  8:45  amj 
BtLUNQ  CODE  683fr-EP-P 


Corps  of  Engineers,  Department  of  the 
Army 

Deauthorization  of  Water  Resources 
Projects:  Correction 

AGENCY:  i;.S  Army  Corps  of  Engineers, 
DoD 

ACTION:  Notice  of  Correction  of  Project 
Deauthorization  List. 


SUMMARY:  This  notice  corrects  the  list  of 
"Projects  I3eauthorized  on  November 
29,  1995.  by  Section  1001(a)  of  Public 
Law  99-662,"  published  by  the  Corps  of 
Engineers  in  the  Federal  Register  on 
December  18,  1996.  (Vol.  61,  No  244, 
B6654).  The  Sault  Sainte  Marie,  Second 
Lock,  ML  project  should  not  have  been 
lif>ted  because  preconstruction 
engineering  and  design  funds  were 
obligated  on  the  project  prior  to 
November  29,  1995 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
)ohn  A  Micik,  Headquarters,  US  .^nnv 
Corps  of  Engineers,  Attention:  CECW- 
BA,  Washington.  DC  20.314-1000.  Tel 
(202)  761-0705. 

Dated  )anuar\  15   1997. 
H.  Martin  Lancaster, 

Assistant  .S«rp/nrv  of  the  ArmylCivil  Worksl 


PROJECTS  DEAUTHORIZED  ON  NOVEMBER  29,  1995  BY  SECTION  1001(A)  OF  PUBLIC  UW  99-662 
(Corrected  List.— Corrects  the  list  putHished  in  ftie  Federal  Register  on  Decemtjer  18.  1996  (Vol  6i,  No  244.  666541,1 


District 


Project  name 


FVimary 
State 


Purpose 


Mud  Creek  Wetlands  

Pajaro  River.  Santa  Cruz*  

Santa  Cruz  Hartxir,  East  Jetty  * 

Belen  

Lake  George  

Conneaul  Small  Boat  Hartxx  *  . 

Fairpoft  Hartxy  Dredging*  

Fairpofi  Small  Boat  Hartxx*  .... 

Memphis  Hartxx  * 

East  Fork  of  Trinity  Rrver  * 


SWL 
SPK 
SPN 
SWA 
NAN 
NCB 
NCB 
NCB 
LMM 
SWF 
Total: 
10 

•Projects  reauthorized  in  1990.  See  Federal  Register  notice  of  September  9. 

Key  To  At)brevlations: 

LMM    Memphis  District 

NAN    New  York  District 

NCB    Butfak)  Distnct 

SPK    Sacramento  Distnct 

SPN    San  Franasco  Distnct 

SWA    Albuquerque  District 

SWF    Fort  Worth  District 

SWL    Little  Rock  Distnct 

FC    Flood  Control 

N    Navigation 


-i- 


AR 

CA 
CA 
NM 
NY 
OH 
OH 
OH 
TN 
TX 


FC 
FC 

N 
FC 
FC 

N 

N 

N 

N 
FC 


1994 


[PR  Doc.  97-1472  Filed  1-21-97:  8:45  am] 

BILUNG  CODE  3710-«2-P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Gioveming 
Board;  Meeting 

AGENCY:  National  A.ssessment 
Governing  Board,  Education. 


ACTION:  Notice  of  meetings. 


summary:  This  notice  sets  forth  the 
schedule  and  propostKJ  agenda  of 
forthcoming  meetings  of  the  L>?sign  and 
Methodology  and  Reporting  and 
Dissemination  committees  of  the 
National  Assessment  Governing  Board. 
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This  notice  also  describes  the  functions 
of  the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(n)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
do*:ument  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  January  21,  1997. 
TIMES:  Reporting  and  Dissemination 
Committee,  10:00  a.m. -12:00  noon, 
(open):  Reporting  and  Dissemination 
and  Design  and  Methodology  Joint 
Committee,  12:00  noon-2:,30  p.m., 
(open);  Design  and  Methodology 
Committee,  2:30-4:00  p.m..  (open). 
location:  Homewood  Suites  Hotel,  432 
West  Market  Street,  San  Antonio.  Texas. 
fOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  VVilmer,  Operations  Officer. 
National  Assessment  Governing  Board. 
Suite  825,  800  North  Capitol  Street, 
NW.,  Washington,  DC  20002-4233. 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994)  (Pub.  L. 
10.3-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Asses.sment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  a.ssessed.  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

On  January  21,  between  the  .hours  of 
10:00  a.m.  to  12:00  p.m.  ther«  will  be  a 
meeting  of  the  Reporting  and 
Dissemination  Committee.  The 
Committee  will  rereivt)  a  briefing  on  the 
1996  math  results  by  the  (.ontractor  and 
review  the  NAEP  constituent  survey 
mstrument   Beginning  at  12:00  noon, 
there  will  be  a  joint  meeting  of  the 
Reporting  and  Dis.semination  and 
Design  and  Methodology  Committees  to 
discu.ss  .sampling  issues  related  to  lEP 
and  LEP  students,  and  private  schools. 
.\[  the  (:onc:lusion  of  the  joint  committee 
meeting,  approximately  2:30  p.m..  the 
Design  and  Methodology  Committee 
will  meet  to  dis<;uss  issues  related  to  the 
(.onduct  of  NAEP  at  the  state  level. 

The  public  is  b«Mng  given  less  than 
fifteen  davs  notice  of  this  meeting 
be<..Tuse  the  Governing  Board  has  been 
informed  that  the  contractor  requires 
de<;isions  on  these  issues,  no  later  than, 
I;Huiary  23,  1997 

Records  are  kept  on  ail  Boiird 
pro<.eedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 


Governing  Board,  Suite  825,  800  North 
Capitol  Street,  NW.,  Washington,  EX:. 
from  8:30  a.m.  to  5:00  p.m. 

Dated:  January  15,  1997. 
Roy  Truby, 

Executivf  Director.  National  Assessment 
Governing  Hoard. 
|FR  Doc.  97-1427  Filed  1-21-97:  8:45  ami 

BILUNG  CODE  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-181-000] 

Colorado  Interstate  Gias  Company; 
Notice  of  Application 

January  15,  1997. 

Take  notice  that  on  January  3,  1997, 
Colorado  Interstate  Gas  Company  (CIG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944.  filed  in  Docket  No. 
CP97-181-000,  an  application  pursuant 
to  Section  7(c)  and  7(b)  of  the  Natural 
Gas  Act  (NGA),  for  authority  to  convert 
two  existing  iniet:tion/withdrawal  wells 
in  CIG's  Flank  Storage  Field  in  Baca 
County,  Colorado,  to  observation  wells, 
and  to  abandon  the  wellhead  facilities 
and  gathering  lines  to  the  two  injection/ 
withdrawal  wells,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and   ipen  to  the 
public  for  inspection. 

CIG  states  tnat  the  subject  two 
injection/withdrawal  wells  proposed  for 
conversion  to  observation  wells  have 
failed  to  function  as  injection/ 
withdrawal  wells  to  any  appreciable 
extent  even  after  CIG  attempted  to 
stimulate  the  wells  by  conducting 
hydraulic  fracture  treatment.  However, 
because  of  their  lo<;ation  in  the  storage 
field,  the  wells  will  be  of  value  as 
observation  wells  bv  using  electric  logs 
to  provide  information  concerning  the 
integrity  of  the  seal  in  the  reservoir. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before 
February  5,  1997,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C.. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (IH  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  hut  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  J)ecome  a  party  to  a  proceeding  or  to 


participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  request  should 
be  granted.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  CIG  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-1443  Filed  1-21-97;  8:45  am] 

BIUJNG  CODE  S717-01-M 


[Docket  No.  CP97-1 46-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

January  15,  1997. 

Take  notice  that  on  December  10, 
1996,  Columbia  Gas  Transmission 
Corporation  (Columbia),  a  Delaware 
corporation  having  its  principal  place  of 
business  at  1700  MacCorkle  Avenue, 
S.E.,  Charleston.  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP97-146- 
000,  an  abbreviated  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
granting  permission  and  approval  to 
abandon  certain  natural  gas  facilities,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Columbia  proposes  to  abandon 
storage  wells,  numbered  5918  and  5804 
together  with  associated  well  lines  and 
appurtenances  located  in  Columbia's 
Medina  Storage  Field. 

Columbia  states  that  due  to  ongoing 
encroachment  problems  resulting  from 
rapid  residential  development  in  the 
area  of  the  wells,  it  believes  it  is 
imperative  to  plug  and  abandon  the 
facilities  as  soon  as  possible.  Columbia 
further  states  that  a  review  of  its  Medina 
Storage  Field  indicates  the  facilities  are 
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not  needed  for  the  continued  operation 
of  the  field. 

The  net  debit  to  accumulated 
provision  for  depreciation  for  the 
proposed  abandonment  is  estimated  to 
be  $222,779. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  5,  1997,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,'Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
wall  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  97-1442  Filed  1-21-97;  8:45  am] 
BILUNQ  CODE  6717-01-M 

[Docket  No.  CP97-185-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

January  15,  1997. 

Take  notice  that  on  January  7,  1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  P.O.  Box  1273,  Charleston, 
West  Virginia  25325-1273,  filed  in 


Docket  No.  CP97-1 85-000  a  request 
pursuant  to  §§  157.205  and  157.211  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  an  additional  point  of 
delivery  for  interruptible  transportation 
service  to  Commonwealth  Gas  Services. 
Inc.  (COS),  located  in  Sussex  Countv. 
Virginia,  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-UOO.  pursuant  to  Section  7(i.)  of  the 
•Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  a  new  point  of  deliver,-  to  COS 
for  interruptible  service  under  Part  284 
of  the  Commission's  Regulations. 
Columbia  advises  that  the  estimated 
quantities  of  natural  gas  to  be  delivered 
at  the  new  point  of  delivery  are  1,080 
Mcf/Day  and  155,000  Mcf/Annually. 
Columbia  asserts  the  end  use  of  the  gas 
will  be  residential  and  the  point  of 
delivery  will  be  utilized  to  serve  Sussex 
County  Prison. 

Columbia  states  the  interconnecting 
facilities  to  be  constructed  will  consist 
of  installing  a  4-inch  tap,  4-inch  check 
valve,  and  approximately  40  feet  of  4- 
inch  pipe,  located  in  Sussex  County, 
Virginia,  at  an  estimated  cost  of  $12,500. 
Columbia  advises  they  vdll  be 
reimbursed  by  COS  for  100%  of  the  total 
actual  cost  of  the  proposed  construction. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  af^er  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  97-1444  Filed  1-21-97;  8:45  am) 

BIUJNG  CODE  S717-01-M 


[Docket  No.  ER97-642-000] 

The  Energy  Spring,  Inc..  Notice  of 
Issuance  of  Order 

January  16,  1997. 

The  Energy  Spring.  Inc.  (Energy 
Spring)  submitted  for  filing  a  rate 
.schedule  under  which  Energv  Spring 
will  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 
Energy  Spring  also  requested  waiver  of 
various  Commission  regulations  In 
particular.  Energy  Spring  requested  that 
the  C^onimission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  hjture 
issuances  of  securities  and  assumptions 
of  liability  by  Energv  Spring. 

On  )anuar\-  8.  1997.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desinng  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Energy  Spring  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energv  Regulatory  Commission. 
888  First  Street  N.E.,  Washington.  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Energy  Spring  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
endorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  obiet;t 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  intere.sts  will  be 
adversely  affected  by  continued 
approval  of  Energy  Spring's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  7,  1997,  Copies  of  the  full  text 
of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street  N.E.,  Washington,  D.C. 
20426. 

Lois  D.  CasheU, 
Secretary 
[PR  Doc  97-1511  Piled  1-21-97,  8:45  ami 
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[Docket  No.  RP97-1 98-001] 

Gulf  Stales  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

lanuary  15, 1997 

Take  notice  that  on  January  7.  1997, 
Gulf  States  Transmission  Corporation 
(GSTC)  tendered  for  filing  as  pail  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
Substitute  Original  Sheet  No.  58G  to  be 
effective  January  1.  1997. 

GSTC  states  tnat  the  purpose  of  the 
filing  is  to  remove  a  paragraph  from 
Sheet  No.  58G  which  GSTC  originally 
filed  in  Docket  No.  RP97-174,  and  has 
not  yet  been  approved  by  the 
Commission.  On  December  20,  1996, 
GSTC  filed  tariff  sheets  in  compliance 
with  Order  No.  582.  GSTC  inadvertently 
included  certain  language  on  Sheet  No. 
58G  that  was  filed  as  part  of  a 
compliance  filing  in  Docket  No.  RP97- 
174.  and  has  not  yet  been  approved  by 
the  Commission.  As  such.  GSTC  is 
refiling  Sheet  No.  58G  to  remove  that 
language.  The  remainder  of  Sheet  No. 
58G  is  unchanged. 

GSTC  states  that  copies  of  the  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  f)erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  DC. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  97-1452  Filed  1-21-97;  8:45  am] 

BM.UNQ  COOE  (717-01-M 


[Docket  No.  RP96-209-003] 

Koch  Gateway  Pipeline  Company; 
^4otice  of  Refund  Report 

ianuary  15,  1997. 

Take  notice  that  on  January  8,  1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  a  final  refund 
report  for  the  Cash-In/Cash-Out  program 
as  directed  by  FERC  in  Docket  No. 
RP96-2091.  On  Friday  December  13, 
1996,  Koch  states  that  it  refunded  to  all 
of  its  transportation  customers  the  1995 


positive  balances  in  the  cash  out 
program  pursuant  Section  20.1  (D)  (ii)  of 
the  General  Terms  and  Conditions  of 
Koch's  tariff.  The  refund  made  by  Koch 
is  a  credit  to  each  customer's  account 
based  on  the  volume  transported  during 
the  first,  third,  and  fourth  quarters  of 
1995. 

Koch  Gateway  states  that  copies  of 
this  filing  have  been  served  on  all 
affected  customers,  state  commissions, 
and  other  interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  22,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  97-1448  Piled  1-21-97;  8:45  am) 

BILLING  COOC  C717-01-M 

[Docket  No.  RP97-116-001] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliance  Filing 

)anuan'  15.  1997. 

Take  notice  that  on  January  10,  1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1.  the  following  tariff  sheets,  to  be 
effective  January  1,  1997: 

Substitute  Second  Revised  Sheet  No.  1410 
Substitute  Third  Revised  Sheet  No.  1411 

Koch  states  that  these  revised  tariff 
sheets  are  filed  to  comply  with  the 
Commission's  "Order  Accepting  Tariff 
Sheets  Subject  to  Condition  "  issued  on 
December  31,  1996  in  Docket  No.  RP97- 
116.  As  directed,  Koch  revised  the  tariff 
sheets  to  allow  Customers  requesting 
new  firm  transportation  thirty  (30)  days 
to  execute  a  service  agreement  after  its 
tender  by  Koch  if  the  term  of  the 
contract  is  greater  than  one  year.  For 
requests  with  contract  terms  of  less  than 
or  equal  to  one  year.  Customers  will 
have  two  (2)  business  days  after  tender 
by  Koch  to  execute  a  new  service 
agreement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  m  accordance  with  Section 


385.211  of  the  Commission's 
Regulations.  All  such  protest  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  97-1453  Piled  1-21-97;  8:45  am] 
BILUNG  COOE  6717-01-M 


[Docket  No.  CP97-1 88-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

January  15, 1997. 

Take  notice  that  on  January  9, 1997, 
Mississippi  River  Transmission 
Corporation  (MRT)  1600  Smith  Street, 
Houston,  Texas  77002,  filed  in  the 
above  docket  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Regulations  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-489-000  to 
operate  certain  facilities  in  Arkansas  as 
jurisdictional  facilities  to  provide 
transportation  services  under  Subpart  G 
of  Part  284  of  the  Commission's 
Regulations,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  MRT  requests  authority 
to  operate  one  2-inch  I-shape  meter 
station  under  Subpart  G  of  Part  284  of 
the  Commission's  Regulations,  located 
no  MRT's  Mainline  1  in  Ashley  County, 
Arkansas.  MRT  states  that  these 
facilities  were  initially  constructed 
solely  to  provide  transportation  of 
natural  gas  under  section  311  of  the 
Natural  Gas  Policy  Act  and  Subpart  B  of 
the  Commission's  Regulations  to  Arkla, 
a  distribution  division  of  NorAm  Energy 
Corporation  (ARKLA). 

MRT  states  that  the  estimated 
volumes  being  delivered  through  these 
facilities  are  approximately  80,000 
MMBtu  annually  and  216  MMBtu  on  a 
peak  day.  The  cost  of  construction  is 
estimated  to  be  $9,167  and  MRT  will  be 
reimbursed  by  Arkla  for  the  total  cost  of 
construction. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 


UMI 
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under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  wdthin  the  time  allowed 
therefor,  the  proposed  activity  is 
deemed  to  be  authorized  effective  on  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-1445  Filed  1-21-97;  8:45  am] 

BILUNG  CODE  S717-0t-M 


[Docket  No.  RP96-342-001] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  15. 1997. 

Take  notice  that  on  January  10,  1997, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing. 
Second  Revised  Sheet  No.  219  to 
replace  First  Revised  Sheet  No.  219  of 
Third  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff. 

MRT  states  that  the  purpose  of  this 
filing  is  to  correct  minor  pagination 
problems  that  have  developed  as  a 
result  of  MRT's  August  16,  1996  filing 
in  Docket  No.  RP96-342-000  due  to 
administrative  oversight. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory-  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-1450  Filed  1-21-97;  845  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  TM87-&-1 6-001] 

Nationai  Fuel  Gas  Supply  Corporation; 
Notice  of  Correction  to  Tariff  Filing 

January  15,  1997. 

Take  notice  that  on  January  8,  1997, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing,  a 
correction  to  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  with  a 
proposed  effective  date  of  January  1, 
1997. 

National  states  that  it  should  have 
captioned  Sheet  No.  29  in  this  filing  as 
Fourth  Revised  Sheet  No.  29.  This 
correction  is  necessary  since  the 
changes  to  that  tariff  sheet  which 
National  proposed  in  this  proceeding 
must  conform  to  the  tariff  sheet 
approved  in  Docket  No.  RP96-331-000, 
in  order  to  retain  the  negotiated  rate 
language  approved  in  that  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.     „ 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  97-1455  Filed  1-21-97.  8:45  am] 

BILUNG  CX)OE  C717-01-M 


[Docket  No.  RP96-302-003] 

Norttiem  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

Januar>'  15, 1997. 

Take  notice  that  on  January'  8.  1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  proposed  to  be  effective 
January'  1,  1997: 

Substitute  31  Revised  Sheet  No  53 
Substitute  2  Revised  Sheet  No  148 
Substitute  1  Revised  Sheet  No.  290 
Substitute  3  Revised  Sheet  .No.  291 
Substitute  2  Revised  Sheet  No.  292 

On  July  1,  1996  in  Docket  No.  RP96- 
302-000^  Northern  filed  tariff  sheets  to 
revise  its  penalty  provisions.  On  July  31. 
1996,  the  Commission  issued  an  Order 
Accepting  and  Suspending  Tariff  Sheets 


Subject  to  Refund  and  Conditions  and 
Establishing  Technical  Conference  to 
become  effective  January  1, 1997.  The 
Technical  Conference  was  convened  on 
September  18,  1996.  Northern  filed  pro 
forma  tariff  sheets  with  its  reply 
comments  in  the  instant  proceeding  on 
October  31,  1996.  On  December  19. 
1996,  the  Commission  issued  an  Order 
After  Technical  Conference  in  Docket 
No.  RP96-302-O00  (Order).  The  reason 
for  this  filing  is  to  comply  with  the 
Commission's  Order. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Lois  D.  Cashell, 
Secretary 
|FR  Doc  97-1449  Filed  1-21-97:  8:45  ainj 

BILUNG  CODE  <717-01-M 


[Docket  No.  ER97-1 8-000] 

PAT  Power  Company;  Notice  of 
Issuance  of  Order 

lanuarv'  16.  1997 

P&T  Power  Company  (P&T  Power) 
submitted  for  filing  a  rate  schedule 
under  which  P&T  Power  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  P&T  Power 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
P&T  Power  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  P&T  Power 

On  lanuan,  8,  1997.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  secunties  or  assumptions  of 
liability  by  P&T  Power  should  file  a 
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motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Prdctice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  P&T  Power  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessarv  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  P&T  Powers  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  7,  1997.  Copies  of  the  full  text 
of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426. 

Lois  0.  Cashell, 
Secretary- 
IFR  Doc.  97-1510  Filed  1-21-97;  8:45  am) 

BILUNQ  CODE  S717-01-M 


PocKet  No.  TM97-6-29-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Januarv'  15.  1997 

Take  notice  that  on  January  9,  1997 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
certain  revised  tariff  sheets  which  tariff 
sheets  are  enumerated  in  Appendix  A 
attached  to  the  filing.  The  tariff  sheets 
are  proposed  to  be  effective  January  1, 
1997. 

Transt:o  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  CNG  Transmission  Corporation 
(CNG)  under  its  Rate  Schedule  GSS  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  Transco's 
Rate  Schedules  GSS  and  L  SS.  This 
tracking  filing  is  being  made  pursuant  to 
Section  3  of  Transco's  Rate  Schedule 
GSS  and  Section  4  of  Transco's  Rate 
Schedule  LSS. 


Transco  states  that  Appendix  B 
attached  to  the  filing  contains 
explanations  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  Rate  Schedule  LSS  and  GSS 
rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  LSS  and 
GSS  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  DC.  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheiL 
Secretary 
IFR  Doc.  97-1456  Filed  1-21-97;  8:45  am] 

BILLING  CODE  6717-01-M 

[Docket  No.  RP96-352-003] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  15.  1997. 

Take  notice  that  on  January  10,  1997 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Effective  January  1.  1997 

Substitute  3rd  Revised  Sheet  No.  64A 

Substitute  Original  Sheet  No.  64 A.  1 

4th  Revised  Sheet  No.  95A 

1st  Revised  Sheet  No.  95B.1 

5th  Revised  Sheet  No.  95C 

4th  Revised  Sheet  No.  95D 

4th  Revised  Sheet  No.  95E 

4th  Revised  Sheet  No.  95F 

3rd  Revised  Sheet  No.  95G 

3rd  Revised  Sheet  No.  95H 

2nd  Revised  Sheet  No.  95L 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  December  31.  1996,  order 
accepting  Transwestem  s  December  2. 
1996  Pilot  Program  filing  subject  to 
certain  conditions. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 


customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.W..  Washington.  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 
[PR  Doc.  97-1451  Filed  1-21-97;  8:45  am] 

BILLING  CODE  6717-41-M 


pocket  No.  RP97-225-000] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

lanuarv'  15.  1997. 

Take  notice  that  on  January  8,  1997, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  to  become  part  of  its 
F"ERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  February  8,  1997: 

Third  Revised  Sheet  No.  207 
Second  Revised  Sheet  No.  208 

WNG  states  that  this  filing  is  being 
made  pursuant  to  Subpart  C  of  part  154 
of  the  Commission's  regulations.  The 
purpose  of  the  filing  is  to  permit  WNG 
to  respond  to  customer  complaints  on 
gas  quality  and  to  bring  WNG's  quality 
provisions  in  line  with  other  connecting 
pipelines.  Third  Revised  Sheet  No.  207 
has  been  revised  to  restrict  the  content 
of  nitrogen  in  the  gas  to  no  more  than 
4%  by  volume  and  the  total  amount  of 
inert  gases  to  5%.  The  amount  of  fuel 
consumed  will  be  lowered  by  pumping 
less  inert  gases. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
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will  be  considered  by  the  Ckjmmission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  b€«:ome  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  CasheU. 

Secretary. 

[FR  Doc.  97-1454  Filed  1-21-97;  8:45  am] 
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[Docket  No.  RM95-3-000  and  Docket  No. 
RKWS^MWO] 

Filing  and  Reporting  Requirements  for 
Interstate  Natural  Gas  Companies  Rate 
Schedules  and  Tariffs;  Revisions  to 
Uniform  System  of  Accounts  Forms, 
Statements,  and  Reporting 
Requirements  for  Natural  Gas 
Companies;  Notice  of  Data  Availability 
for  Working  Groups 

January  10, 1997. 

Take  notice  that  the  draft 
specifications  for  filing  rate  cases 
electronically  is  available  on  the  Federal 
Energy  Regulatory  Commission's 
(Commission's)  bulletin  board  system 
(BBS)  for  review  by  the  Working 
Group — Filings.  The  draft  rate  case 
filing  instructions  are  available  under 
the  Gas  Pipeline  Data  (GPD)  option  of 
the  BBS  under  the  Order  581/582 
Working  Group  Menu  under  the  topic, 
"Rate  Filings— Working  Group"  in  a  file 
entitled  RATESJ.EXE. 

The  Commission  invites  comments  on 
the  draft  specifications  for  filing  rate 
cases.  Such  comments  may  be  uploaded 
to  the  Commission's  BBS  or  addressed 
to  Richard  A.  White,  Office  of  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  D.C.  20426.  Comments 
may  also  be  e-mailed  to 
Elizabeth.Taylor@FERC.fed.us, 
Thomas.BrownfieldeFERC.fed.us,  or 
Iacqueline.McDuffy@FERC.fed.us  or 
uploaded  to  the  GPD  portion  of  the  BBS. 
Comments  should  be  received  by 
January  22,  1997.  We  encourage 
commenters  to  submit  written 
comments  also  on  a  3  Vz"  diskette  in 
ASCII  so  they  can  be  posted  on  the 
Commission's  bulletin  board.  It  is 
preferable  for  comments  uploaded  to  the 
Commission's  BBS  to  be  in  ASCII  format 
so  files  may  be  viewed  on-line  and 
easily  converted  to  other  software 
formats. 

The  upload  option,  available  under 
the  Order  No.  581/582  Working  Group 
Menu,  is  designed  to  permit  members  of 


the  public  to  upload  a  file  to  the  BBS. 
To  do  so,  select  upload  from  the 
Working  Group  menu.  You  will  be 
prompted  for  the  File  Mask.  Enter  the 
Drive,  directory,  if  apphcable,  and  the 
filename.  For  example: 
File  Mask?  C:FERC  Rate_com.txt 

You  will  be  prompted  to  enter  a  file 
description.  A  file  description  must 
accompany  every  file.  The  basic  file 
description  can  be  no  more  than  70 
characters.  An  option  exists  which 
permits  you  to  enter  a  more  detailed 
description.  After  typing  the  detailed 
description,  select  send  to  associate  it 
with  your  file.  Other  menu  features  are 
explained  under  the  help  option. 

The  system  will  not  allow  you  to 
upload  a  file  with  the  same  name  as  a 
file  already  on  the  bulletin  board.  It  is 
preferable  to  incorporate  your  company 
initials  or  some  other  unique  identifier 
in  the  file  name  to  distinguish  your  files 
from  others'  files. 

Files  uploaded  to  the  Commission's 
bulletin  board  will  not  be  immediately 
available  for  download.  The  party 
uploading  the  file  may,  however,  check 
the  file  Ust  to  ensure  the  file  uploaded 
properly. 

This  document  is  available  for 
inspection  or  copying  by  accessing  the 
Commission  Issuance  Posting  System 
(OPS).  CIPS  and  GPD  are  part  of  the 
Commission's  electronic  bulletin  board 
service  providing  access  to  documents 
issued  by  or  available  electronically 
from  the  Commission.  OPS  and  GPD  are 
available  at  no  chaise  to  the  user  and 
may  be  accessed  using  a  jjersonal 
computer  with  a  modem  by  dialing 
(202)  208-1397,  if  local,  or  1-800  856- 
3920,  if  long  distance. 

To  access  the  Commission's  bulletin 
board  system,  set  your  communications 
software  to  19200.  14400,  12000,  9600. 
7200,  4800,  2400,  1200,  or  300  bps,  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format. 

The  Commission's  bulletin  board 
system  can  also  be  accessed  through  the 
FedWorld  system  directly  by  modem  or 
through  the  Internet. 
By  modem: 

Dial  (703)  321-3339  and  logon  to  the 
FedWorld  system.  After  logging  on, 
type: 

/goFERC 

Through  the  Internet: 
Telnet  to:  fedworld.gov 
Select  the  option:  [l]  FedWorld 
Logon  to  the  FedWorld  system 
Type:  /go  FERC 

Or: 


Point  your  Web  Browser  to:  http:// 

www.fedworld.gov 
Scroll  down  the  page  to  select  FedWorld 

Telnet  Site 
Select  the  option:  ll)  FedWorld 
Logon  to  the  FedWorld  system 
Type:  /go  FERC 
Lois  D.  Cashell. 
Secretary 
IFR  Doc.  97-1508  Filed  1-21-97;  8:45  am] 
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[Docket  No.  ERM-2703-000,  et  at.] 

Citizens  Utilities  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  14.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Citizens  Utilities  Company 

IDocket  No.  ER96-2 703-000] 
Take  notice  that  on  December  24. 

1996  and  Januar>'  6.  1997,  Citizens 

Utilities  Company  tendered  for  filing 

amendments  in  the  above-referenced 

docket. 
Comment  date:  January  28,  1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

2.  West  Penn  Power  Company 

(Docket  No.  ER96-314fr-OO0l 
Take  notice  that  on  December  26, 

1996,  West  Penn  Power  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 

Comment  date:  January  28,  1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

3.  PECO  Energy  Company 

(Docket  No.  ER97-3 15-000) 

Take  notice  that  on  December  18, 
1996.  PECO  Energy  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  January  28,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PECO  Energy  Company 

IDocket  No.  E:R97-316-0001 

Take  notice  that  on  December  18, 
1996,  PECO  Energy  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  Januarv'  28.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PECO  Ener^  Company 

[Docket  No.  ER97-3 17-000] 

Take  notice  that  on  December  18, 
1996,  PECO  Energy  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 
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Comment  date:  January  28,  1997.  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice 

6.  Public  Service  Electric  and  Gas 
Company 

I  Docket  No,  ER97-979-OOOI 

Take  notice  that  on  December  30. 
1996,  Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
NUI  Energy  Brokers.  Inc.  pursuant  the 
PSE&G  Bulk  Power  Service  Tariff, 
presently  on  file  with  the  Commission. 

Copies  of  the  fding  have  been  served 
upon  NUI  Energy  Brokers,  Inc.  and  the 
New  Jersey  Board  of  Public  Utilities. 

Comment  date:  January  28.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Electric  and  Gas 
Company 

IDocket  No.  ER97-980-O00I 

Take  notice  that  on  December  30, 
1996,  Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
National  Gas  and  Electric  L.P.,  pursuant 
the  PSE&G  Bulk  Power  Service  Tariff, 
presently  on  file  with  the  Commission. 

Copies  of  the  filing  have  been  served 
upon  National  Gas  and  Electric  LP.  and 
the  New  Jersey  Board  of  Public  Utilities. 

Comment  date:  January  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Electric  and  Gas 
Company 

IDocket  No.  ER97-981-0001 

Take  notice  that  on  December  30, 
1996,  Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy 
individually  to  American  Electric  Power 
Service  Corporation  on  behalf  of 
Appalachian  Power  Company, 
Columbus  Southern  Power  Company. 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company  and  Ohio 
Power  Company,  a  New  York 
Corporation  (AEP),  pursuant  the  PSE&G 
Bulk  Power  Service  Tariff,  presently  on 
file  with  the  Commission. 

Copies  of  the  Fding  have  been  served 
upon  AEP  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  dpte:  January  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Public  Service  Electric  and  Gas 
Company 

IDocliet  No.  ER97-982-<K)0| 

Take  notice  that  on  December  30, 
1996,  Public  Service  Ele<:tric  and  Gas 
Company  (PSE&G)  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  .sale  of  capacity  and  energy  to 
Delmarva  Power  &  Light  pursuant  to  the 
PSE&G  Bulk  Power  Service  Tariff, 
presently  on  file  with  the  Commission. 

Copies  of  the  filing  have  been  served 
upon  Delmarva  Power  &  Light  and  the 
New  Jersey  Board  of  Public  Utilities. 

Comment  date:  January  28.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Kansas  City  Power  &  Light 
Company 

(Docket  No.  ER97-983-0001 

Take  notice  that  on  December  30, 
1996.  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  filing  a 
Service  Agreement  dated  November  19, 
1996,  between  KCPL  and  Tennessee 
Power  Company  (TPCO).  KCPL 
proposes  an  effective  date  of  December 
12,  1996,  and  requests  waiver  of  the 
Commission's  notice  requirement.  This 
Agreement  provides  for  the  rates  and 
charges  for  Non-Firm  Transmission 
Service  between  KCPL  and  TPCO. 

In  this  filing.  KCPL  states  that  the 
rates  included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888  in  Docket  No.  OA96- 
4-000 

Comment  date:  January  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Vermont  Public  Service 
Corporation 

IDocket  No.  ER97-984-000| 

Take  notice  that  on  December  30, 
1996,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Baltimore  Gas  and  Electric  Company 
under  its  FERC  Electric  Tariff  No.  5.  The 
tariff  provides  for  the  sale  by  Central 
Vermont  of  power  and  energy  at  or 
below  Central  Vermont's  fully  allocated 
costs. 

Central  Vermont  requests  waiver  of 
the  Commission's  Regulations  to  permit 
the  .service  agreement  to  become 
effective  on  January  1,  1997. 

Comment  date:  January  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Wisconsin  Power  and  Light 
Company  . 

IDocket  No.  ER97-985-0001 

Take  notice  that  on  December  30, 
1996,  Wisconsin  Power  and  Light 
Company  (WP&L),  tendered  for  filing  a 
Form  of  Service  Agreements  for  Firm 
and  Non-Firm  Point-to-Point 
Transmission  Service  establishing  CNG 
Power  Services  Corporation  as  a  point- 
to-point  transmission  customer  under 
the  terms  of  WP&L's  Transmission 
Tariff. 

WP&L  requests  an  effective  date  of 
December  19,  1996,  and  accordingly 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  January  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Texas-New  Mexico  Power  Company 

(Docket  No.  ER97-988-0001 

Take  notice  that  on  December  31, 
1996,  Texas-New  Mexico  Power 
Company,  tendered  for  filing  an 
application  for  a  Commission  order 
accepting  a  proffered  rate  schedule  for 
market-based  rates  and  providing  for 
associated  authorizations  and 
requirements. 

Comment  date:  January  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northern  States  Power  Company 
(Minnesota  Company) 

IDocket  No.  ER97-989-0001 

Take  notice  that  on  IDecember  31, 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
the  Termination  Agreement  for  the 
Twin  Cities-Iowa-Omaha-Kansas  City 
345  Kv  Interconnection  and 
Coordinating  Agreement. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  December 
31, 1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-99Q-OO01 

Take  notice  that  on  December  31, 
1996,  Northern  States  Power  ■Company 
(NSP),  tendered  its  Amendment  No.  1  to 
the  Electric  Services  Agreement  among 
the  City  of  Rice  Lake,  Wisconsin, 
Northern  States  Power  Company  (MIN) 
and  NSPW  dated  December  24, 1996, 
unbundled  power  sale  rate  information 
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and  cost  support  data  for  the  Electric 
Services  Agreement  with  the  City  of 
Rice  Lake.  NSP  requests  an  effective 
date  of  January  1.  1997. 

Under  this  Amendment  No.  1, 
provision  is  made  to  include 
requirements  for  reactive  power  and 
power  factor. 

A  copy  of  the  filing  was  served  upon 
each  of  the  parties  named  in  the  Service 
List. 

Comment  do(e;  January  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northern  States  Power  Company 
(Miiiifesota  Company) 

IDoclcet  No.  ER97-991-OOOI 

Take  notice  that  on  December  31, 
1996,  Northern  States  Power  Company, 
Minnesota  (NSP),  tendered  its  filing  of 
Amendment  No.  1  to  the  Municipal 
Interconnection  and  Interchange 
Agreement  between  NSP  and  the  City  of 
Buffalo,  Minnesota.  The  filing  contains 
cost  support  and  the  unbundled  power 
sale  rate  information, 

A  copy  of  the  filing  was  served  upon 
each  of  the  parties  named  in  the  Service 
List. 

Comment  date:  January  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER97-992-OOOI 

Take  notice  that  on  December  31, 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Firm  Point-to-Point  Transmission 
Service  Agreement  for  NSP  Wholesale 
(on  behalf  of  Minnkota  Power 
Cooperative)  under  the  Northern  States 
Power  Company's  Transmission  Tariff. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1,  1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Northern  States  Power  Company 
(Minnesota  Company) 

IDocket  No  ER97-993-OOOI 

Take  notice  that  on  December  31, 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
CityofNewUlm.MN. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  December 
18,  1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
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order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  28.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northern  States  Power  Company 
(Minnesota  Company) 

IDocket  No.  ER97-994-OOOI 

Take  notice  that  on  December  31, 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing'a 
Firm  Point-to-Point  Transmission 
Service  Agreement  for  NSP  Wholesale 
(on  behalf  of  United  Power  Association) 
under  the  Northern  States  Power 
Company  Transmission  Tariff 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1,  1997.  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-995-000) 

Take  notice  that  on  December  31 . 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing'a 
Firm  Point-to-Point  Transmission 
Service  Agreement  for  NSP  Wholesale 
(on  behalf  of  City  of  Buffalo,  Minnesota) 
under  the  Northern  States  Power 
Company  Transmission  Tariff. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1,  1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

21.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-996-000| 

Take  notice  that  on  December  31, 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing" 
the  Firm  Poinf-to-Point  Transmission 
Service  Agreement  between  NSP  and 
City  of  Medford,  Wisconsin. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1,  1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  he  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  28.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  CR97-997-OOOI 

Take  notice  that  on  December  .31. 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
the  Firm  Poinf-to-Point  Transmission 
Service  Agreement  between  NSP  and 
City  of  Rice  Lake,  Wisconsin. 

NSP  reques's  that  the  Commission 
accept  the  agreement  effet;tive  January 
1 ,  1997,  and  requests  waiver  of  the 
Commission  s  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  28.  1997,' in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Northern  States  Power  Company 
(Minnesota  Company) 

IDocket  No  ER97-998-000I 

Take  notice  that  on  December  31, 
1996.  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  Cling 
the  Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
NSP-Wholesale  (on  behalf  of  City  of 
Cornell,  Wisconsin). 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1,  1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  28,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Northern  States  Power  Company 
(Minnesota  Cooqiany) 

(Docket  No.  ER97-999-000I 

Take  notice  that  on  December  31. 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Firm  Point-to-Point  Transmission 
Service  Agreement  for  NSP  Wholesale 
(on  behalf  of  Ottertail  Power  Company) 
under  the  Northern  States  Power 
Company  Transmission  Tariff 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1,  1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested 

Comment  date:  January  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Northern  States  Power  Company 
(Wisconsin  Company) 

IDocket  No   ER97-10(K>-(K)0| 

Take  notice  that  on  December  31. 
1996.  Northern  States  Power  Company. 
(Wisconsin)  (NSPW),  tendered  its 
revised  Service  S<:hedule  A  to  the 
Electric  Services  Agreement  between 
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the  City  of  Wisconsin  Rapids, 
Wisconsin  and  NSPW,  unbundled 
power  sale  rate  information  and  cost 
support  data.  NSP  requests  an  effective 
date  of  January  1.  1997. 

Under  the  revised  Service  Schedule 
A,  NSP  is  responsible  for  providing  the 
reserve  capacity  obligation  associated 
with  the  capacity  sold. 

A  copy  of  the  filing  was  served  upon 
each  of  the  parties  named  in  the  Service 
List. 

Comment  date:  January  2R.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Northern  States  Power  Company 
(Nfinnesota  Company) 

jDocket  No.  ER97-10O1-0OOI 

Take  notice  that  on  December  31, 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
the  Firm  Point-to-Point  Transmission 
Service  Agreement  and  the  Non-Firm 
Transmission  Service  Agreement 
between  NSP  and  Northwestern 
Wisconsin  Electric  Company. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1 ,  1997 ,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Northeast  Utilities  Service  Company 

(Docket  No.  OA97-44  2-000  j 

Take  notice  that  on  January  3.  1997, 
Northeast  Utilities  Servic-e  Company 
tendered  for  filing  a  Request  for 
Temporary  Waiver  of  Reporting 
Requirements  under  Part  37  of  the 
Commission's  Regulations. 

Comment  date:  January  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure"  (18  CFR  385.211 
and  18  CFR  385.214)  All  such  motions 
or  protests  •should  he  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  ac:tion  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motif)n  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

|FK  Do(    97-1  S09  Filed  1-21-97;  8:45  ami 
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[Docket  No.  ER97-1 002-000,  et  al.] 

^torthem  States  Power  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

fanuary  15, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  State<»  Power  Company 
(Minnesota  Clompany) 

(Docket  No.  EK97-1002-0OOI 

Take  notice  that  on  December  31, 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP).  tendered  for  filing 
the  Firm  Point-to-Point  Transmission 
Service  Agreement  and  the  Non-Firm 
Transmis.sion  Service  Agreement 
between  NSP  and  North  Central  Power 
Co.,  Inc. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 

1,  1997,  and  requests  waiver  of  the 
Commissions  notice  requirements  in 
order  for  the  agreement  to  he  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Company 

jDocket  No.  ER97- 1003-0001 

Take  notice  that  on  December  31, 
1996,  Northern  States  Power  Company, 
Wisconsin  (NSPW),  tendered  its  Power 
and  Energy  Supply  Agreement  by  and 
between  the  City  of  Cornell,  Wisconsin 
and  NSPW  dated  December  2,  1996,  cost 
support  data  and  unbundled  power  sale 
rate  information.  NSP  requests  an 
effective  date  of  January  1.  1997. 

Under  this  new  agreement,  the  City  of 
Cornell  will  be  entitled  to  discounts 
from  NSPW's  rates  currently  in  effect 
under  its  W-1  Rate  Schedule  and  that 
such  discounts  are  being  offered  to  all 
of  its  wholesale  electric  customers.  The 
agreement  contains  a  provision  allowing 
the  customer  to  obtain  a  negotiated  rate 
upon  two  years  prior  notice. 

A  copy  of  the  filing  was  served  upon 
the  City  of  Cornell,  the  Wisconsin 
Public  Service  Commission  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  January  29,  19Q7,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  EK97-10O4-O00I 

Take  notice  that  on  December  31, 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Firm  Point-to-Point  Transmission 
Service  Agreement  for  NSP  Wholesale 
(on  behalf  of  City  of  Kasson.  Minnesota) 
under  the  Northern  States  Power 
Company  Transmission  Tariff. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1,  1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

4.  Northern  States  Power  Company 
(Minnesota  Company) 

lDo<;ket  No.  ER97-1005-000J 

Take  notice  that  on  December  31. 
1996.  Northern  States  Power  Company 
(Miimesota)  (NSP),  tendered  for  filing 
the  Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
City  of  Wisconsin  Rapids,  Wisconsin. 
NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1, 1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date.- January  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  States  Power  Ccnnpany 
(Minnesota  Company) 

[Docket  No.  ER97-1006-O001 

Take  notice  that  on  December  3 1 , 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
the  Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
NSP-Wholesale  (on  behalf  of  City  of 
Bangor.  Wisconsin). 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1,  1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date-  January  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  Stales  Power  Company 
(Minnesota  Company) 

IDockef  No.  ER97-1007-000I 

Take  notice  that  on  December  31, 
1996.  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
the  Firm  Point-to-Point  Transmission 
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Service  Agreement  between  NSP  and 
the  City  of  Medford,  Wisconsin. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1 ,  1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER97-1 008-000) 

Take  notice  that  on  December  31, 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Firm  Point-to-Point  Transmission 
Service  Agreement  for  NSP  Wholesale 
(on  behalf  of  Enron)  under  the  Northern 
States  Power  Company  Transmission 
Tariff. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1,  1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 
(Minnesota  Company) 

IDocket  No.  ER97-1 009-000) 

Take  notice  that  on  December  31. 
1996,  Northern  States  Power  Company, 
Minnesota  (NSP),  tendered  its  filing  of 
Amendment  No.  1  to  the  Municipal 
Interconnection  and  Interchange 
Agreement  between  NSP  and  the  City  of 
Kasson,  Minnesota.  The  filing  contains 
cost  support  and  the  unbundled  power 
sale  rate  information. 

A  copy  of  the  filing  was  served  upon 
each  of  the  parties  named  in  the  Service 
List. 

Comment  c/afe;  January  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  York  State  Electric  &  Gas 
Corporation 

IDocket  No.  ER97-1 01 0-000] 

Take  notice  that  on  December  31, 
1996,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  Service 
Agreements  between  NYSEG  and 
Central  Hudson  Gas  &  Electric 
Corporation,  JA'estern  Power  Services. 
Inc.,  PanEnergy  Trading  and  Market 
Services.  L.L.C.,  North  American  Energy 
Conservation,  Inc.,  Orange  and 
Rockland  Utilities.  Inc..  Morgan  Stanley, 
Inc.,  and  Niagara  Mohawk  Power 
Corporation  (Customers).  These  Service 
Agreements  specify  that  the  Customers 


have  agreed  to  the  rates,  terms  and 
conditions  of  the  NYSEG  open  access 
transmission  tariff  filed  on  July  9,  1996 
in  docket  No.  OA96-1 95-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
January  2,  1997  for  the  Service 
Agreements.  NYSEG  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customers. 

Comment  date:  January  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  California  Edison 
Company 

IDocket  No.  ER97-1011-0001 

Take  notice  that  on  December  31, 
1996,  Southern  California  Edison 
Company  (Edison),  tendered  for  filing 
amendments  (Amendments)  to  the 
following  supplemental  agreements  and 
associated  FTS  agreement  to  the  1990 
Integrated  Operations  Agreement  (1990 
lOA)  between  Edison  and  the  City  of 
Azusa  (Azusa): 

Amendment  No.  1  to  the  Supplemental 
Agreement  for  the  Integration  of  the 
Pasadena  Power  Sales  Agreement 

Amendment  No.  1 — 1995  Supplemental 
Agreement  Between  Southern  California 
Edison  Company  and  the  City  of  Azusa 
for  the  Integration  City's  Entitlement  in 
San  Juan  Unit  3 

Amendment  No.  1  to  the  Edison-Azusa 
1995  San  Juan  Unit  3  Firm 
Transmission  Service  Agreement 
Between  Southern  California  Edison 
Company  and  City  of  Azusa 

Amendment  No.  2  to  the  Edi.son-Azusa 
Pasadena  Firm  Transmission  Ser\'ice 
Agreement 

Additionally,  pursuant  to  35.15  of  the 
Commission's  Regulations  under  the 
Federal  Power  Act  (18  CFR  35.15)  and 
the  Amendments,  Edison  tenders  for 
filing  a  Notice  of  Cancellation  of  FERC 
Rate  Schedule  Nos.  247.13  and  247  13.1, 
to  be  effective  January  1,  1997. 

Edison  and  Azusa  entered  into  the 
Amendments  to  accommodate  changes 
made  in  the  Pasadena  Power  Sale 
Agreement  between  Azusa  and  the  City 
of  Pasadena.  Edison  requests  waiver  of 
the  Commission's  RO-day  notice 
requirement  and  an  effective  date  of 
January  1,  1997. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
Staff;  of  California  and  all  interested 
parties. 

Comment  (Mfe- January  29.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER97~1012-O00| 

Take  notice  that  on  December  31, 
1996.  New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  an  Agreement  with  Oneida 
Madison  Electric  Cooperative,  Inc.  of 
New  York  (OMEC),  for  facilities 
Agreement. 

NYSEG  requests  an  effectiye  date  of 
January'  2,  1997.  and  therefore,  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  upon 
Oneida  Madison  Electric  Cooperative, 
Inc.  and  on  the  Public  Service 
Commission  of  the  State  of  New  York. 

Comment  date:  January  29,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  California  Edison 
Company 

[Docket  No.  ER97-101,S-000| 

Take  notice  that  on  December  31. 
1996,  Southeni  California  Edison 
Company  (Edison),  tendered  for  filing  a 
Transmission  Substation  Facilities 
Agreement  (Agreement)  between  Edi.son 
and  the  City  of  Azusa.  Pursuant  to  the 
terms  of  the  Agreement,  Edison  is  also 
submitting  revisions  to  Rate  Schedule 
FERC  Nos.  16,  160,  247,4.  247.6,  247.8, 
247.24,  and  247.29,  and  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 
247.32  and  Supplements  thereto. 

Edison  requests  waiver  of  the 
Commi.ssion's  60-day  notice 
requirement  and  an  effective  date  of 
January  1,  1997  for  the  Agreement,  the 
rate  schedule  changes,  and  the  Notice  of 
Cancellation. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  29.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

13.  Western  Resources,  Inc. 

|Do<.:ket  No  ER97-i01b-()OOi 

Take  notice  that  on  December  31 
1996,  Western  Resources.  Inc.,  tendered 
for  filing,  a  Notice  of  Cancellation  of 
Rate  Schedule  FPC  No  4.  Power  , 

Transmission  Agreement  between 
Western  Resources,  Inc.  (formerly  The 
Kansas  Power  and  Light  Company). 
Kansas  Gas  and  Electric  Compan\  (a 
wholly  owned  subsidiary  of  Western 
Resources)  and  Omahn  Public  Power 
District  (OPPD) 

Notice  uf  the  proposed  canceliafion 
has  been  served  upon  Omaha  Public 
Power  District  and  the  Kansas 
Corporation  Commission. 
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Comment  date:  [anuary  29,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

14.  Western  Resources,  Inc. 

IDockRt  No.  ERf)7- 10 17-0001 

Take  notice  that  on  December  31. 
1996,  Western  Resources,  hii ;.,  tendered 
for  filing,  a  Notice  of  Cancellation  of 
Supplement  Nos.  1  and  3  to  Rate 
Schedule  FPC  No  72.  Electric 
Interconnection  Contract  between 
VVestPlains  Energy,  a  division  of 
Utilicorp  United,  Inc.  and  Western 
Resources.  Inc.  (formerly  The  Kansas 
Power  and  Light  Company). 

Notice  of  proposed  cancellation  has 
been  served  upon  UtiliCorp  United.  Inc. 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  January  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Western  Resources,  Inc. 

lD(Kki;t  No.  ERy; -lOlH-OOOl 

Take  notice  that  on  December  31, 
1996.  Western  Resources,  Inc.,  tendered 
for  filing,  a  Notice  of  Cancellation  of 
Supplement  No.  2  to  Rate  Schedule  FPC 
No.  84.  Electric  Interchange  Agreement 
between  Missouri  Public  Service,  a 
division  of  UtiliCorp  United.  Inc.  and 
Western  Resources.  Inc,  (formerly  The 
Kansas  Power  and  Light  Company). 

Notice  of  the  proposed  cancellation 
has  been  served  upon  UtiliCorp  United, 
Inc..  the  Kansas  Corporation 
Commission,  and  the  Missouri  Public 
Service  Commission. 

Comment  date:  January  29.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

16.  Western  Resources,  Inc. 

!D<K,ket  No  ER97-1019-0(X)1 

Take  notice  that  on  December  31, 
1996.  Western  Resoun:es.  Inc.  tendered 
for  fding,  a  Notice  of  Cancellation  of 
Rate  Schedule  FPC  No  92,  Power 
Interchange  Agreement  between 
Western  Resources.  Inc's  wholly  owned 
subsidiary  Kansas  Gas  and  Electric 
Company  and  Omaha  Public  Power 
District 

Notice  of  the  proposed  cancellation 
h^s  txien  served  upon  Omaha  Public 
Power  District  and  the  Kansas 
Corporation  Commission. 

Comment  date  fanuary  29.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Western  Resources,  Inc. 

iDo<kfitNo  EK97-102iW)OOi 

Take  notice  that  on  December  31, 
1996,  Western  Resources,  Inc.,  tendered 
for  filing,  a  Notice  of  Cancellation  of 


Supplement  No.  3  to  Rate  Schedule  FPC 
No.  101,  the  Electric  Interconnection 
Contract  between  WestPlains  Energy,  a 
division  of  UtiliCorp  United,  Inc.  and 
Kansas  Gas  and  Electric  Company 
(KGE),  as  filed  by  Western  Resources, 
Inc.  on  behalf  of  Western  Resources' 
wholly  owned  subsidiary  KGE. 

Notice  of  the  proposed  c.ancellation 
has  been  served  upon  UtiliCorp  United, 
Inc.  and  the  Kansas  Corporation 
Commission. 

Comment  dote;  January  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Western  Resources,  Inc. 

(Docket  No.  EK97-1021-000I 

Take  notice  that  on  December  31, 
1996,  Western  Resources,  Inc..  tendered 
for  filing,  a  Notice  of  Cancellation  of 
Supplement  No.  2  to  Rate  Schedule  FPC 
No.  106,  thfe  Power  Interchange 
Agreement  between  Missouri  Public 
Service,  a  division  of  UtiliCorp  United, 
Inc.  and  Kansas  Gas  and  Electric 
Company  (KGE),  as  filed  by  Western 
Resources,  Inc.  on  behalf  of  Western 
Resources'  wholly  owned  subsidiary 
KGE. 

Notice  of  the  proposed  f;ancellation 
has  been  served  upon  UtiliCorp  United. 
Inc.,  the  Kansas  Corporation 
Commission,  and  the  Mi.ssouri  Public 
Service  Commission. 

Comment  date:  January  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19  Western  Resources,  Inc. 

(Docket  No.  ER97-1022-OOOI 

Take  notice  that  on  December  31, 
1996,  Western  Resources.  Inc..  tendered 
for  filing,  a  Notice  of  Cancellation  of 
Supplement  Nos.  1  and  2  to  Rate 
Schedule  FPC  No.  123,  Electric 
Interconnection  contract  between 
Midwest  Energy,  Inc.  and  Western 
Resources  Inc.  (formerly  the  Kan.sas 
Power  and  Light  Company). 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Midwest  Energy, 
Inc.  and  the  Kansas  Corporation 
Commission. 

Comment  date:  January  29.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Detroit  F.dison  Company 

IDocket  No.  ER97-1024-(K)0| 

Take  notice  that  on  December  31, 
1996.  The  Detroit  Edison  Company 
(Detroit  Edison),  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
fo-Point  Transmission  Service  (the 
Service  Agreement)  between  Detroit 
Edison  Power  Delivery  Transactions  and 
Detroit  Edison  Mgrchanf  Operations 


dated  as  of  December  26;  1996.  Detroit 
Edison  requests  that  the  Service 
Agreement  be  made  effective  as  of 
January  1,  1997. 

Comment  date:  January  29.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Pennsylvania  Power  &  Light 
Company 

(Dorkftt  No.  ER97-1025-OOOI 

Take  notice  that  on  December  31, 
1996.  Pennsylvania  Power  &  Light 
Company  (PP&L).  filed  a  Service  . 
Agreement,  dated  August  1,  1996,  with 
CINergy  Operating  Companies 
(CINergy).  for  and  on  behalf  of  the 
CINergy  Operating  Companies  (The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.).  for  the  sale  of  capacity 
and/or  energy  under  PP&L's  Short  Term 
Capacity  and/or  Energy  Sales  Tariff.  The 
Service  Agreement  adds  CINergy  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
December  30,  1996.  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  CINergy  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 
(PR  Doc  97-1512  Filed  1-21-97;  8:45  am] 

BILUNG  CODE  S717-01-P 


[Project  No.  1 1 286-SC]  • 

City  of  Abbeville;  Notice  of  Availability 
of  Draft  Environmental  Assessment 

January  15.  1997 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
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the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  relicensing  the  Abbeville 
Hydroelectric  Project,  located  in 
Abbeville  and  Anderson  Counties, 
South  Carolina,  and  has  prepared  a 
Draft  Environmental  Assessment  (DEA) 
for  the  project.  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of 
licensing  the  existing  project  and  has 
concluded  that  issuing  a  license  for  the 
project,  with  appropriate  environmental 
projection  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  N.E.,  Washington, 
D.C.  20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Room  1-A,  Washington.  D.C.  20426. 
Please  affix  "Abbeville  Hydroelectric 
Project  No.  11286"  to  all  comments.  For 
further  information,  please  contact 
Frank  Karwoski  at  (202)  219-2782. 
Lois  D.  CasheU, 
Secretary. 
|FR  Doc.  97-1447  Filed  1-21-97;  8:45  am) 

BILUNG  CODE  671 7-01 -M 


Notice  of  Non-Project  Use  of  Project 
Lands 

lanuary  15,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

0,  Type  of  Application:  Non-project 
Use  of  Project  Lands  (Expansion  of 
Marina), 

b.  Project  No.:  1494-135. 

c.  Date  Filed:  December  17,  1996. 

d.  Applicant:  Grand  River  Dam 
Authority  (GRDA). 

e.  Name  of  Project:  Pensacola  Project. 
/.  Location:  The  proposed  marina 

expansion  would  be  located  in  the  Elk 
River  arm  of  Grand  Lake  O'  the 
Cherokees  in  Delaware  County, 
Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16U.S.C.  791(a)-825(r). 

h.  Applicant  contact:  Marsha 
Hawkins,  Grand  River  Dam  Authority, 
P.O.  Box  409,  Vinita,  OK  74301,  (918') 
256-5545. 


/.  FEBC  contact:  John  K.  Hannula, 
(202)  219-0116. 

/.  Comment  date:  February  27,  1997. 

k.  Description  of  the  Application: 
GRDA  requests  approval  to  permit  Billy 
Kuykendall,  d/b/a  The  Ponderosa.  to 
add  two  additional  docks  containing  20 
boat  slips  and  replace  one  existing  dock 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Ca.shelL 
Secretary 
IFR  Doc.  97-1446  Filed  1-21-97,  8:45  ami 

BILUNG  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00206;  PRL-6582-2] 

Renewal  of  Agency  Information 
Collection  Activities;  Request  for 
Comments 

AGENCY:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Notice;  request  for  comment. 

SUMMARY:  This  notice  announces  that 
the  Agency  intends  to  renew  the 
Information  Collection  Request  (ICR) 
entitled  "Recordkeeping  Requirements 
for  Certified  Applicators  Using  1080 
Collars  for  Livestock  Protection"  (ICR 
No.  1249.05;  0MB  No.  2070-0074) 
which  will  expire  on  April  30.  1997. 
Before  submitting  the  renewal  package 
to  the  Office  of  Management  and  Budget 
(OMB),  EPA  is  soliciting  comments  on 
specific  aspects  of  the  information 
collection  as  described  below 
DATES:  Comments  must  be  submitted  on 
or  before  March  24,  1997. 
ADDRESSES:  Submit  written  comments 
identified  by  the  docket  control  number 
OPP-00206'and  the  appropriate  ICR 
number  by  mail  to:  Public  Response 
Set:tion,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  ProtecHon  Agency.  401 
M  St..  SW,.  Washington,  DC  20460.  In 
person,  bring  comments  directly  to  the 
OPP  docket  which  is  located  in  Rm. 
1132.  Cry.stal  Mall  #2.  1921  Jefferson 
Davis  Highway.  Arlington,  VA 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  formal.  All 
comments  and  data  in  ele<;lroni(,  form 
must  be  identified  bv  the  doc;ket  numt)er 
••OPP-00206  "  and  the  appropriate  ICR 
number.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  document  ma\  be  filed  online  at 
many  Federal  Depository  Libraries 
.Additional  information  on  electronu 
submissions  can  be  found  in  L'nit  III  of 
this  document. 

Information  submitted  as  a  comment 
concerning  this  doi;ument  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  .set  forth  m  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
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contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Kramer,  Policy  and  Special 
Projects  Staff.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Mail  Code  (7501C).  401  M  St., 
SW.,  Washington.  DC  20460,  Telephone: 
(703)  305-6475,  e-mail: 
kramer.ellen@epamail.epa.gov 

SUPPLEMENTARY  INFORMATION: 
Eiectroaic  Availability:  Electronic 
copies  of  the  ICR  are  available  from  the 
EPA  Public  Access  gopher 
(gopher.epa.gov)  at  the  Environmental 
Sub- Set  entry  for  this  document  under 
"Rules  and  Regulations." 

I.  Information  Collection  Request 

EPA  is  seeking  comments  on  the 
following  Information  Collection 
Request  (ICR). 

Title:  Recordkeeping  Requirements 
for  Certified  Applicators  Using  1080 
Collars  for  Livestock  Protection  (ICR  No. 
1249.05;  OMB  No.  2070-0074). 
Expiration  date:  April  30,  1997 

Affected  entities:  Parties  affected  by 
this  information  collection  are 
registrants  of  1080  collars,  the  state  lead 
agencies  of  participating  states,  and 
certified  pesticide  applicators  using  the 
1080  collars  for  livestock  protection. 

Abstract:  As  a  condition  of  the 
Sodium  Monofluoroacetate  (Compound 
1080)  registration.  EPA  has  required 
submission  of  annual  reports 
monitoring  use  of  all  Livestock 
Protection  Collar  products.  This  ICR  is 
a  recordkeeping  activity  in  which 
respondents  keep  records  of:  (a)  Number 
of  collars  purchased;  fb)  number  ot 
collars  placed  on  livestock;  (c)  number 
of  collars  punctured  or  ruptured;  (d) 
apparent  cause  of  puncture  or  rupture; 
(e)  number  of  collars  lost  or 
unrecovered;  (f)  number  of  collars  in  use 
and  in  storage;  and  (gj  location  and 
species  data  on  each  animal  poisoned  as 
an  apparent  result  of  the  toxic  collar.  As 
a  condition  of  registration,  EPA  has 
required  submission  of  annual  reports 
monitoring  use  of  all  Livestock 
Protection  Collar  products  as  required 
by  a  1982  court  decision. 

Burden  statement:  The  annual 
respondent  burden  for  the  1080 
Livestock  Collar  Program  is  estimated  to 
average  32  hours  per  certified 
applicator,  77  hours  per  state,  and  9 


hours  per  registrant  participating  in  the 
program,  including  time  for:  Planning 
activities;  creating  information; 
gathering  information;  processing, 
compiling,  and  reviewing  information 
for  accuracy;  recording,  disclosing  or 
displaying  the  information;  and  storing, 
filing,  and  maintaining  the  data.  Third 
party  notificiition  is  included  in  this  ICR 
as  the  applicators  are  reporting  to  state 
lead  agencies. 

The  entities  affected  include  small 
business,  however,  the  degree  of 
imposition  that  these  recordkeeping  and 
reporting  requirements  impose  on  such 
individuals  is  minimal.  The  main 
purpose  of  the  recordkeeping 
requirements  is  to  promote  responsible 
use  and  handling,  and  the  main  purpose 
for  requiring  monitoring  reports  is  to 
establish  a  process  through  which  it  is 
mandator>'  to  inform  the  EPA  of  the 
results  of  collar  use. 

Any  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
contained  in  40  CFR  part  9. 

II.  Request  for  Comments 

EPA  solicits  comments  to: 

(i)  Evaluate  whether  the  proposed 
collections  of  information  tlescribed 
above  are  neces.sary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  wheth'      he 
information  will  have  prr     ical  utility. 

(ii)  Evaluate  the  accur       of  the 
agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(iv)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

III.  Public  Record 

A  record  has  been  established  for  this 
action  under  docket  number  'OPP- 
00206"  (including  comments  and  data 
submitted  elef:tronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
eledronic  comments  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm   1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 


(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  action,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  pa[)er  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection  and 
Information  collection  requests. 

Dated:  January  14,  1997. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  97-1489  Filed  1-21-97;  8:45  am] 

BILUNG  CODE  6S40-S0-F 

[OPP-^234;  FRL  5579-4] 

Notice  Of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
July  21,  1997  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216.  Crystal  Mall  No.  2,  1921  Jefferson 
Davis  Highway.  Arlington,  VA,  (703) 
.305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 


M^Hfi 
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I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 


further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

II.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  49 


pesticide  prodi  ^ts  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  arc  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1 .  —  Registrations  with  Pending  Requests  for  Cancellation 


Registration  No. 


000000  WA— 96— 0035 
000100  AR— 90— 0005 


000100  AZ— 85— 0008 
000100  AZ— 86 — 0015 
000100CA— 82— 0024 
000100  CA— 85— 0068 
000100  CA— 86 — 0018 
000100  CA— 91— 0006 
000100  CO— 88— 0001 
000100  FL— 61— 0017 
000100  FL— 66— 0002 
000100  FL— 8&— 0023 
000100  GA— 81— 0004 
000100  ID— 83— 0033 

000100  ID— 8^— 0005 
000100  KY— 81— 0003 

000100  LA— 92— 0004 
000100  MD— 81— 0014 
000100  MQ— 88— 0004 

000100NC— 81— 0011 
000100OH— 81— 0011 
000100  OK— 90— 0005 
000100  OR — 89—0008 
000100  PA— 81— 0018 
000100  PA— 93— 0006 


OOOIOOSC— 81— 0001 
000100  TN— 87— 0015 
000100TX— 91— 0011 
000100TX— 92— 0015 


000100  VA— 81— 0007 
000100  V  A— 88— 0006 
000100  WA— 83— 0035 

000 1 00  WA— 87— 0002 
000100  WA— 89— 0015 
000100  WA— 90— 0033 


Product  Name 


Chemical  Name 


Bactticide 

Ridomjl  5G-Fungicide 


Ridomil  2E  Fungicide 
Ridomil  2E  Fungicide 
Ridomil  2E 
Ridomil  2E  Fungicide 
Ridomil  2E  Fungicide 
Ridomil  2E  Fungidde 
Ridomil  2E  Fungiade 
Ridomil  2E 
Ridomil  2E 
Ridomil  2E  Fungicide 
Ridomil  2E 
Apron  TM  70SD 

Ridomil  2E  Fungicide 

Ridomil  2E 

Ridomil  2E  Fungicide 

Ridomil  2E 

Triumph  4E  Insecticide 

Ridomil  2E 
Ridomil  2E  Fungicide 
Ridomil  2E  Fungicide 
Ridomil  2E  Fungicide 
Ridomil  2E 
Pace  Fungicide 

Ridomil  2E 
Ridomil  2E  Fungicide 
Ridomil  2E  Fungicide 
Pace  Turf  Fungicide 

Ridomil  2E 

Ridomil  2E  Fungicide 

Apron  TM  70SD 

Ridomil  2E  Fungicide 
Ridomil  2E  Fungicide 
Apron  35  SD 


Sodium  hypoctikxite 

A/-{2.6-Dimethylphenyl)-N-(methoxyacetyf)alanine.  mettiyl  ester 

A/-(2,6-Dimettiylphenyl)-/V-(mettK)xyacetyl)alanine,  mettiyl  ester 

A^(2,6-D»methylphenyl)-/V^mettK)xyacetyl)alafwie,  metttyl  ester 

Ai/-{2,6-Dimethylphenyl)-N-(mettKixyacety1)alanine,  methyl  ester 

A/-(2,6-Dimethylphenyl)-A^(methoxyacetyl)alanine,  mettiyl  ester 

/V-(2.6-Dimethylphenyl)-/V-(methoxyacetyf)alan»ne.  methyl  ester 

N-(2,6-  Dimethylphenyl)-/V-(methoxyacetyl)alarHne,  methyl  ester 

A^(2.6-Dimethylphenyl)-^(methoxyacetyl)alar..>e,  rriethyl  ester 

W-(2,6-Dimethylphenyl)-Ai/-(methoxyacety1)alanine,  mettiyl  ester 

W-(2.6-Dimethylphenyl)-/^(mettioxyac8tyl)a'  nine,  methyl  ester 

/V-(2,6-Dlmethylphenyl)-W-{mettK>xyacetyl)aianine,  methyl  ester 

/V-(2,6-Dimethylphenyl)-A/-(methoxyacety1)aianine,  methyl  ester 

A/-(2,6-Dimethylphenyl)-/V-(methoxyacetyl)aianine,  methyl  ester 

W-{2,6-Dimethylphenyl)-/V-{methoxyacetyl)alanine,  methyl  ester 

os-/V-Tnchloromethytthio-4-cyctohexene- 1 ,2-dicaft»ximide 

A/-(2.6-Dimethylphenyl)-/V-(methoxyacetyl)alantne,  methyl  ester 

W-(2,6-Dimethylpheny()-W-(mettioxyacety1)alanine.  methyl  ester 

W-<2,6-Dimethylphenyl)-/V-(methcxyacetyl)alanine,  methyl  ester 

A/-(2,6-Dimethylphenyl)-W-(methoxyacety1)alanine,  methyl  ester 

A^2.6-Dimethylphenyl)-^(mettx3xyacetyOalanine,  methyl  ester 

O,  aDiethylO-(5-ctiloro- 1 -( 1 -methylethyO- 1 H- 1 ,2,4-tna20*-3- 
yl)phosphorothioate 

A/-(2,6-Dimethytphenyl)-A^(methoxyacetyl)alanine,'  methyl  ester 

A/-(2,6-Dimethylphenyl)-A/-(methoxyacety1)alanine,  methyl  ester 

A>*-(2,6-Dimethylphenyl)-AHmethoxyacetyl)alanine,  methyl  ester 

W-(2,6-Dimefhylphenyl)-/V-{methoxyacetyl)alarwn€,  methyl  ester 

A/-(2,6-Dimethylphenyl)-^/-(methoxyacetyl)alanlne.  methyl  ester 

Zinc    on    and    manganese    ethylenebedittMocartamate.    coordHiatior 
product 

A/-(2,6-DimethylphenyO-W-(methoxyacefyl)aianine,  methyl  ester 

A/-(2,6-Dimethylphenyl)-A/-(mettioxyacetyl)alanine,  methyl  ester 

^/-(2,6-Dlmethylphenyl)-N-(methoxyacetyl)alanlne,  methyl  ester 

A/-(2.6-Dimethylphenyl)-A^(methoxyacetyi)al?    ne.  methyl  ester 

ZirK    ion    and    manganese    ethylenet)isdithiocaft>amate,    coordwiation 
product 

N-(2,6-Dimethylphenyl)-W-(methoxyacetyl)alanine.  methyl  ester 

A/-(2,6-Dimethylphenyl)-W-(methoxyacetyl)alanine,  methyl  ester 

AA(2.6-Dimethylphenyl)-^(mettioxyacetyl)alanine.  methyl  ester 

cts-A^Tnchloromethytthio-4-cyclohexene- 1 ,2-0icaftX)ximide 

/V-(2,6-Dimethylphanyl)-N-(methoxyacetyl)alanine.  methyl  ester 

^H2,6-Dimethylpt1enyl)-^^(metf10xyacetyl)alanlne,  methyl  ester 

A/-(2,6-Dimethylphenyl)-A/-(methoxyacetyl)alanine,  methyl  ester 

A/-(2,6-Dlmethylphenyl)-A^(mettK)xyacetyl)alanine,  methyl  ester 


Fnflnral    Vomtttar    I    \lr\\      R9      M/-.      ^A     I    Wlc^Ar^t 


lo      1  nm     /    VT, 
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Table  i   —  Registrations  with  Pending  Requests  for  Cancellation — Continued 


Registration  No. 


Product  Name 


000100  WA— 92— 0042     RKJomil  MZ  58  Fungicide 


000264—00326     Sevin    Brand    85'^v    Manufacturing    Con- 
centrate Carbaryi  insecticide 

000264—00329     Sevin  95%  Technical  Carbaryi  Insecticide 

000264—00347     Sevin  Bait  MC  Carbaryi  Insecticide 

000769 — 00622     SMCP    Professional    Exterminators    Con- 
centrated Aerosol  Insecticide 


002596—00027     Hartz  Indoor  Nc 

006665 — 00008     Gro  Green  Weed  n  Feed  60 


007078—00001     Cidex  Aqueous  Activated  Dialdehvde  Solu- 
tKjn 


Chemical  Name 


Zinc    ion    and    manganese    ethyienebisdithiocarbamate,    coordination 
oroduct 

W-(2,6-Dimethylphenyl)-A/-{methoxyacetyl)alanine,  methyl  ester 

1 -Naphthyl-/V-methylcarbamate 

1-Naphthyl-/\/-methylcarbamate 
1-Naphthyl-/V-methylcarbamate 
Aliphatic  petroleum  hydrocarbons 

(Butylcarbityl)(6-propylpiperonyl)    ether   80%   and   related   compounds 

20% 

Pyrethnns 

Methyl  nonyl  ketone 

Acetic  acid,  (2,4-dichlorophenoxy)-2-ethylhexyl  ester 
'  Isooctyl  2-(2-mefhyl-4-chlorophenoxy)propionate 
Glutaraldehyde 


007078—00004 

Cidex    Formula     T     Long-Lile    Activated 
Dialdehyde  Solution 

Glutaraldehyde 

007078—00014 

Cidex  Plus-  28  Day  Solution 

Glutaraldehyde 

049320—00006 

Natur  -  Gro  R  50 

Ryanodine 

049320—00007 

Tn-Excei  DS  Natur  -  Gro  Triple  Plus 

Pyrethnns 

Botenone 

Cube  Resins  other  than  rotenone 

Ryanodine 

069421—00063 

Insectiade  Aerosol  D-Phenothnn.  2% 

(3-Phenoxyphenyl)methyl       d-cts       and       trans' 
methylpropenyl)cyclopro 

2,2-dimethyl-3-(2- 

070051—00010 

Supemeem  4.5  Botanical  insectiade 

Azadirachtin 

Unless  a  request  is  withdrawn  by  the  registrant  within  180  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  180— day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  al!  registrants  of  the  products  in  Table  1.  in  sequence  by  EPA  Company  Number. 


Table  2.  —  Registrants  Request- 
ing Voluntary  Cancellation 


EPA 
Com- 
pany 

No. 


Table  2.  —  Registrants  Request- 
ing Voluntary  Cancellation— 
Continued 


Table  2.  —  Registrants  Request- 
ing Voluntary  Cancellation— 
Continued 


Company  Name  and  Address 


000100 


000264 


000769 


002596 


Ct>a-Geigy     Corp,     Box 
Greensboro.  NC  27419 


18300, 


EPA 
Com- 
pany 
No. 


Company  Name  and  Address 


EPA 
Com- 
pany 

No. 


Company  Name  and  Address 


Rhone-Poulenc  Ag  Co .  E3ox 
12014,  Research  Triangle  Parv, 
NC  27709 

Sureco  Inc.,  10012  N  Dale  Mabry, 
Suite  221.  Tampa,  FL  33618 

Hartz  Mountain  Corp  ,  400  Plaza 
Dr,  Secaucus.  NJ  07094 


006665     Gro  Green  Prod  Inc., 
Butlalo,  NY  14210 


717  Elk  St., 


007078  1  Johnson  &  Johnson  Medical  Inc., 
Box  90130,  Arlington,  TX  76004. 

049320  '  Progressive     Agri-Systems,      Inc., 
125    W     Seventh    Street,    Wind 
I      Gap.  PA  18091 


069421  Black  Flag  Insect  Control  Systems, 
c/o  PS  &  RC,  Box  493, 
Pleasanton,  CA  94566. 

070051  Thermo  Trilogy  Corp.,  7500  Grace 
Dr.,  Columbia,  MD  21044. 


III.  Loss  of  Active  Ingredients 

Unless  the  requests  for  (.anceilation  are  withdrawn,  one  pesticide  active  ingredient  will  no  longer  appear  in  any 
registered  products.  Those  who  are  concerned  .about  the  potential  loss  of  this  active  ingredient  for  pesticidal  use  are 
encouraged  to  work  directly  with  the  r»'^istraiits  to  explore  the  possibility  of  withdrawing  their  request  for  cancellation. 
The  active  ingredient  is  listed  in  the  following  Table  3,  with  the  EPA  Company  and  CAS  Number. 


UMI 
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Table  3.  —  Active  Ingredients 
WHICH  WOULD  Disappear  as  A  Re- 
sult OF  Registrants'  Requests 
TO  Cancel 


CAS  No. 

Chemical  Name 

EPA  Com- 
pany No. 

15662-33-6 

Ryanodine 

049320 

rv.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  July  21,  1997.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  PR 
29362)  June  26,  1991;  (FRL  3846-^]. 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 


already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  December  30, 1996. 

Oscar  Morales, 

Acting  Director,  Program  Management 
Support  Division.  Office  of  Pesticide 
Programs. 

[FR  Doc.  97-1262  Filed  1-21-97;  8:45  ami 

BILUNG  CODE  86«»-64>-F 

[OPP-30427;  FRL-5582-4] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  February  21,  1997. 
ADDRESSES:  By  mail,  submit  v^itten 
comments  identified  by  the  document 
control  number  lOPP-30427]  and  the 
file  symbol  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Divisions  (7506C),  Office  of 
Pesticide  Program^,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  IX]  20460.  In  person,  bring 
comments  to:  Environmental  Protection 
Agency,  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  be  accepted  on 
disks  in  Wordperfect  in  5.1  file  format 
or  ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  |OPP- 
304271.  No  "Confidential  Business 
Information"  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submi,ssion 
can  be  found  below  in  this  document. 


Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  crmment  that  does  not 
contain  CBI  mi  .t  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  di.sclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
holidays, 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joan  Karrie,  Biopesticides  and 
Pollution  Prevention  Division  (7501W). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  CS51B6,  Westfield  Building  North 
Tower,  2800  Crvstal  Ehive.  Arlington. 
VA  22202,  (703)  308-8699;  e-mail: 
karrie.joan@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATKDN:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  67702-G.  Applicant; 
W.  Neudorff  GmbH  KG,  Postfach  1209, 
an  der  Muhle  3,  D-31860  Emmerthal. 
Germany.  Product  name:  NEU  1165M 
Slug  and  Snail  Pait.  Molluscicide. 
Active  ingredie  t;  Iron  phosphate  at  1.0 
percent.  Proposed  classification/Use: 
None.  For  on  vegetables,  fruits 
(including  citrus),  berries,  outdoor 
ornamentals,  greenhouses,  and  lawns. 

2.  File  Symbol:  70061-R.  Applicant: 
Themac  Incorporation  P.O.  Box  5209, 
Valdosta,  GA  31603-5209.  Product 
name:  Game  Stop.  Vertebrate  repellent. 
Active  ingredient:  Fish  oil  at  11.6 
percent.  Proposed  classification/Use: 
None,  For  use  on  foliage  and  twigs  of 
trees,  shrubs,  and  ornamental  plants 
which  are  fed  on  by  rabbits  and  deer. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Regist  t  if  an  application  is 
approved. 
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Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  ret;eived  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  |OPP- 
30427]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
iru:luding  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  P'ridav. 
excluding  legal  holidays.  The  publir 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at; 

opp-dockel@epaniail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  in(;lude 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
•ADDRESSES"  at  the  beginning  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  F'ield  Operations  Division  at  the 
address  provided  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805).  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Authority:  7  IJ.S.C.  136 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Product  registration. 


Dated:  lanuary  6.  1997. 

fanel  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

IFR  Doc.  97-1264  Filed  1-21-97;  8:45  am) 

BILUNG  CODE  e6«0-S0-F 


[OPP-50823;  FRL-5581-4] 

Issuance  of  Experimental  Use  Permit 

AGENCY:  Environmental  Protection 
.Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  an 
experimental  use  permit  to  the 
following  applicant.  The  permit  is  in 
accordance  with,  and  subject  to.  the 
provisions  of  40  CFR  part  l72,  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
use  purposes. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  Miller,  Product  Manager 
(13),  Office  of  Pesticide  Programs, 
Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  or  by  telephone:  Rm.  237,  CM 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  Telephone:  703-305- 
6224,  e-mail: 
mi  ller.joanne^tepamail. epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permit:  54555-EUP-6.  Extension.  SKW 
irostberg,  AG,  c/o  Siemer  &  Associates, 
Inc.,  4672  W.  Jennifer,  Suite  103, 
Fresno,  CA  93722.  This  experimental 
use  permit  allows  th^  use  of  20,978 
pounds  of  the  growth  regulator 
hydrogen  cyanamide  on  4,680  acres  of 
various  crops  to  evaluate  its  ability  to 
stimulate  uniform  budbreak.  The 
program  is  authorized  only  in  the  States 
of  California  and  Georgia.  The 
experimental  use  permit  is  effective 
from  October  18,  1996  to  March  1,  1998. 

Persons  wishing  to  review  this 
experimental  use  permit  are  referred  to 
the  designated  product  manager. 
Inquires  concerning  this  pennit  should 
be  directed  to  the  person  cited  above.  It 
is  suggested  that  interested  persons  call 
before  visiting  the  EPA  office,  so  that 
the  appropriate  file  may  be  made 
available  for  inspection  purposes  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

Authority:  7  IJ.S.C.  136. 

List  of  Subjects 

Environmental  protec;tion, 
Experimental  use  permits. 


Dated:  January  8.  1997 
Stephen  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

IFR  Doc.  97-1490  Filed  1-21-97;  8:45  ami 
BILUNG  CODE  6640-&0-F 


[PF-690;  FRL-6583-3] 

Interregional  Research  Project  No.  4; 
Pesticide  Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

SUMMARY:  This  notice  announces  the 
filing  of  an  amendment  to  pesticide 
petition  (PP)  5E4598  proposing  to 
extend  the  effective  date  for  the  time- 
limited  tolerance  established  for 
indirect  or  inadvertent  combined 
residues  of  the  insecticide  imidacloprid 
and  its  metabolites  resulting  from  crop 
rotational  practices  in  or  on  the  raw 
agricultural  commodities  of  the  cucurbit 
vegetables  crop  group.  This  notice 
includes  a  summary  of  the  amended 
petition  that  was  prepared  by  Bayer 
Corporation  (Bayer),  the  registrant,  and 
submitted  by  the  Interregional  Research 
Project  No.  4,  the  petitioner. 
DATES:  Comments,  identified  by  the 
docket  number  [PF-690J,  must  be 
received  on  or  before  February  21,  1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov  or  by 
submitting  disks.  Electronic  comments 
must  be  submitted  either  in  ASCII 
format  (avoiding  the  use  of  special 
characters  and  any  form  of  encryption) 
or  in  WordPerfect  in  5.1  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
|PF-690|.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
No  CBI  should  be  submitted  through  e- 
mail.  A  copy  of  the  comment  that  does 
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not  contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Hoyt  L.  Jamerson.  Registration 
Division  (7505VV),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Sixth  Floor,  Crystal  Station  #1. 
2800  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  (703)  308-8783,  e- 
mail:  jamerson. hoyt@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  an  amendment  to  PP  5E4598 
from  the  Interregional  Research  Project 
No.  4  (IR— 4j,  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231, 
Rutgers  University,  New  Brunswick,  NJ 
08903.  The  amended  petition  proposes, 
pursuant  to  section  408  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a,  to  amend  40  CFR 
180.472  by  extending  the  effective  date 
to  expire  on  December  31,  1997,  for  the 
time-limited  tolerance  established  for 
the  indirect  or  inadvertent  combined 
residues  of  the  insecticide  imidacloprid 
(l-[(6-chloro-3-pyridinyl)methyl|-N- 
nitro-2-imidazolidinimine)  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
l-|(6-chloro-3-pyridinyl)methyl|-N- 
nitro-2-imidazolidinimine.  resulting 
from  crop  rotational  practices  in  or  on 
the  raw  agricultural  commodities  in  the 
cucurbit  vegetables  crop  group  at  0.2 
parts  per  million  (ppm).  This  tolerance 
will  not  support  registration  for 
imidacloprid  on  cucurbit  vegetables. 
EPA  will  not  consider  applications  for 
section  3  or  section  24(c)  registration  for 
use  of  imidacloprid  on  cucurbit 
vegetables  based  on  this  time-limited 
tolerance.  The  tolerance  will  allow 
growers  to  produce  cucurbit  vegetables 
in  rotation  with  crops  that  are  treated  in 
accordance  with  registered  uses  of 
imidacloprid.  Imidacloprid  registrations 
prohibit  growers  from  planting  crops 
that  lack  an  imidacloprid  tolerance  on 
ground  treated  with  the  insecticide 
within  a  12-month  period.  Crop 
rotational  studies  indicate  that  plant 
back  crops  grown  in  fields  treated  with 
imidacloprid  may  contain  measurable 
amounts  of  the  pesticide  residue,  if  the 
rotational  crop  is  planted  within  12 
months  of  application  of  the  pesticide. 
In  some  areas,  however,  it  is  a  common 
practice  for  growers  to  plant  back 
cucurbit  vegetables  (melons,  squash  and 
cucumbers)  in  fields  that  have  been 
used  to  produce  tomatoes  and  peppers. 
Imidacloprid  is  registered  and 
tolerances  are  established  for  the 


fruiting  vegetables  crop  group 
(including  tomatoes  and  peppers). 

IR-4  has  submitted  PP  6E4766,  which 
proposes  a  permanent  tolerance  for 
residues  of  imidacloprid  and  its 
metabolites  in  or  on  the  cucurbit 
vegetables  crop  group  at  0.5  ppm. 
Although  PP  6E4766  proposes  a 
tolerance  in  support  of  registration  for 
use  of  imidacloprid  on  cucurbit 
vegetables,  the  proposed  tolerance,  if 
established,  will  be  adequate  to  cover 
indirect  or  inadvertent  residues  on 
cucurbits  resulting  from  registered  uses 
of  imidacloprid.  EPA's  evaluation  of  PP 
6E4766  will  not  be  completed  in  time  to 
establish  a  permanent  tolerance,  prior  to 
the  December  31,  1996,  expiration  date 
for  the  time-limited  tolerance. 
Therefore.  IR-4  proposes  that  the  time- 
limited  tolerance  for  imidacloprid  be 
extended  to  December  31,  1997.  to  allow 
EPA  additional  time  to  review  IR— I's 
petition  for  permanent  tolerance  for 
residues  of  imidacloprid  on  cucurbit 
vegetables. 

As  required  by  section  408(d)  of  the 
FFDCA.  as  recently  amended  by  the 
Food  Quality  and  Protection  Act  IR^ 
included  in  the  amendment  a  summary 
of  the  petition  provided  by  Bayer  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  Bayer; 
EPA,  as  mentioned  above,  is  in  the 
process  of  evaluating  the  petition.  As 
required  by  section  408(d)(3)  EPA  is 
including  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  may  have  made 
minor  edits  to  the  summary  for  the 
purpose  of  clarity. 

I.  Petition  Sumraary 

A.  Plant  Metabolism  and  Analytical 
Method 

The  nature  of  the  imidacloprid 
residue  in  plants  and  livestock  is 
adequately  understood.  The  residues  of 
concern  are  combined  residues  of 
imidacloprid  and  it  metabolites 
containing  the  6-chioropyridinyl 
moiety,  all  calculated  as  imidacloprid 
The  analytical  method  is  a  common 
moiety  method  for  imidacloprid  ind  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety  using  a 
permanganate  oxidation,  silyl 
derivatization,  and  capillary  GC-MS 
selective  ion  monitoring.  There  is  an 
additional  confirmatory  method 
available.  Imidacloprid  and  its 
metabolites  have  been  shown  to  be 
stable  for  at  least  24  months  in  frozen 
storage. 


B.  Toxicohgical  Profile  of  Imidacloprid 

1.  Acute  toxicity.  The  acute  oral  LD^o 
values  for  imidacloprid  technical  ranged 
from  424  to  47.'5  milligrams  (mg)/ 
kilogram  (kg)  body  weight  (bwt)  in  the 
rat.  The  acute  dermal  LDvi  was  greater 
than  5,000  mg/kg  in  rats.  The  4-hour  rat 
inhalation  LCv,  was  >R9  mg/cubic  meter 
(m  ')  air  (aerosol),  imidacloprid  was  not 
irritating  to  rabbit  skin  or  eves. 
Imidacloprid  did  not  cau.se  skin 
sensitization  in  guinea  pigs. 

2.  Genntoxicity.  Extensive 
mutagenicity  studies  conducted  to 
investigate  point  and  gene  mutations. 
DNA  damage  and  chromosomal 
aberration,  both  using  in  vitro  and  in 
vivo  test  systems  show  imidacloprid  to 
be  non-genotoxic. 

3.  Reproductive  and  developmental 
toxicity  A  two-generation  rat 
reproduction  study  gave  a  no-obser\-ed- 
effect  level  (NOEl"  of  100  ppm  (8  mg/ 
kg/bwt)  Rat  and  idbbit  developmental 
toxicity  studies  were  negative  at  doses 
up  to  30  mg/kg/bwt  and  24  mg/kg/bwt, 
respectively 

4.  Subchronic  toxicity  Ninety-day 
feeding  studies  were  conducted  in  rats 
and  dogs  The  NOEL's  for  these  tests 
were  14  mg/kg  bwt/day  (150  ppm)  and 
.5  mg/kg  bwt/day  (200  ppm)  for  the  rat 
and  dog  studies,  respectively. 

5.  Chronic  tnxicity'oncogenicity  A  2- 
year  rat  feeding/cart:inogenicity  study 
was  negative  for  carcinogenic  effects 
under  the  conditions  of  the  study  and 
had  a  NOEL  of  100  ppm  (5  7  mg/kg/  bwt 
in  male  and  7  fi  mg/kg/bwt  female)  for 
noncarcinogenic  effects  that  included 
decreased  body  weight  gain  in  females 
at  300  ppm  and  increased  thyroid 
lesions  in  males  at  300  ppm  and  females 
at  900  ppm.  A  1-year  dog  feeding  study 
indicujted  a  NOEL  of  1.250  ppm  (41  mg/ 
kg/bwt).  A  2-year  mouse 
carcinogenicity  study  that  was  negative 
for  carcinogenic  effects  under 
conditions  of  the  study  and  that  had  a 
NOEL  of  1,000  ppm  (208  mg/ kg/day). 

Imidacloprid  ha.s  been  classified 
under  "Group  E"  (no  evidence  of 
carcinogenicity)  by  EPA's  OPP/HED's 
Reference  Dose  (RfD)  Committee.  There 
is  no  cancer  risk  associated  with 
exposure  to  this  chemical. 

6.  Endocrine  effects.  The  toxicology 
database  for  imidacloprid  is  current  and 
complete.  Studies  in  this  database 
include  evaluation  of  the  potential 
effects  on  reproduction  and 
development,  and  an  evaluation  of  the 
pathology  of  the  endo<:rine  organs 
following  short-  or  long-term  exposure. 
These  studies  revealed  no  primary 
endocrine  effects  due  to  imidacloprid. 

7.  Mode  of  action.  Imidacloprid 
exhibits  a  mode  of  action  different  from 
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traditional  ni^anophosphate.  carbamate, 
or  pyrethroid  insecticides.  Imidaclopnd 
acts  by  binding  to  the  nicolinergic 
receptor  sites  at  the  postsynaptic 
membrane  of  the  insect  nerve.  Due  to 
this  novel  mode  of  action,  imidacioprid 
has  not  shown  any  cross  resistance  to 
registered  alternative  insecticides. 

C.  Aggregate  Exposure 

hnidacloprid  is  a  broad-spectrum 
insecticide  with  systemic  and  contact 
toxicity  characteristics  with  both  food 
and  non-food  uses.  Imidacioprid  is 
currently  registered  for  use  on  various 
food  crops,  tobacco,  turf,  ornamentals, 
buildings  for  termite  control,  and  cats 
and  dogs  for  tlea  control.  Those 
potential  exposures  are  addressed 
below: 

1.  Dietary.  The  EPA  has  determined 
that  the  reference  dose  (RfD)  based  on 
the  2-year  rat  feeding/carcinogenic 
study  with  a  NOKL  of  5.7  mg/kg/bwt 
and  100-fold  uncertainty  factor,  is 
calculated  to  be  0.057  mg/kg/bwt.  As 
published  in  the  Federal  Register  of 
December  i:^.  1995  (60  FR  fi40nfi)  and 
June  12,  199fi  (Bl  FR  2674)  (petition  to 
establish  tolerances  on  leafy  green 
vegetables  (PP  5F4522/R22'37)).  the 
theoretical  maximum  residue 
contribution  (TMR(^)  from  published 
u.ses  is  0.008.358  mg/kg/bwt/day 
utilizing  14  7  percent  of  the  RfD  for  the 
general  population  For  the  most  highly 
exposed  subgroup  in  the  population, 
non-nursing  infants  (<1  year  old),  the 
TMRC  for  the  published  tolerances  is 
0.01547  mg/kg/day.  This  is  equal  to  27.1 
percent  of  the  RfD  Therefore,  Bayer 
believes  that  dietary  exposure  from  the 
existing  uses  (including  this  time- 
limited  tolerance)  will  not  exceed  the 
reference  dose  for  any  subpopulation 
(including  infants  and  children). 

2  Water.  Although  the  various 
imidacioprid  labels  contain  a  statement 
that  this  chemical  demonstrates  the 
properties  a.sso<:iated  with  chemicals 
detected  in  groundwater,  Bayer  is  not 
aware  of  imidacioprid  being  detected  in 
any  wells,  ponds,  lakes,  streams,  etc. 
from  its  u.se  in  the  United  States.  In 
studies  conducted  in  1995,  imidacioprid 
was  not  detected  in  17  wells  on  potato 
farms  in  Quebec.  Canada.  In  addition, 
groundwater  monitoring  studies  are 
currently  underway  in  California  and 
Michigan.  Therefore,  Bayer  believes  that 
contributions  to  the  dietary  burden  from 
residues  of  imidacioprid  in  water  would 
be  inconsequential. 

3  Non-occupational — a.  residtuttial 
turf.  Bayer  has  conducted  an  exposure 
study  to  address  the  potential  exposures 
of  adults  and  children  from  contact  with 
imidacioprid  treated  turf.  The 
population  considered  to  have  the 


greatest  potential  exposure  from  contact 
with  pesticide  treated  turf  soon  after 
pesticides  are  applied  are  young 
children.  Margins  of  safety  (MOS)  of 
7,587  to  41,546  for  10-year-old  children 
and  6,859  to  45,249  for  5-year-old 
children  were  estimated  by  comparing 
dermal  exposure  doses  to  the 
imidacioprid  no-observable  effect  level 
of  1,000  mg/kg/day  established  in  a  15- 
day  dermal  toxicity  study  in  rabbits. 
The  estimated  safe  residue  levels  of 
imidacioprid  on  treated  turf  for  10-year- 
old  children  ranged  from  5.6  to  38.2 
micrograms  (ng)/square  centimeter  (cm^) 
and  for  5-year-old  children  from  5.1  to 
33.5  ng/cm^.  This  compares  with  the 
average  imidacioprid  transferable 
residue  level  of  0.080  (ig/cm-  present 
immediately  after  the  sprays  have  dried. 
These  data  indicate  that  children  can 
safely  contact  imidacloprid-treated  turf 
as  soon  after  application  as  the  spray 
has  dried. 

b.  Termiticide.  Imidacioprid  is 
registered  as  a  termiticide.  Due  to  the 
nature  of  the  treatment  for  termites, 
exposure  would  be  limited  to  that  from 
inhalation  and  was  evaluated  by  EPA's 
Occupational  and  Residential  Exposure 
Branch  and  Bayer.  Data  indicate  that  the 
Margins  of  Safety  for  the  worst  case 
exposures  for  adults  and  infants 
occupying  a  treated  building  who  are 
exposed  continuously  (24  hours/day) 
are  8.0  x  IC  and  2.4  x  10»,  respectively 

-  and  exposure  can  thus  be  considered 
negligible. 

c.  Tobacco  smoke.  Studies  have  been 
conducted  to  determine  residues  in 
tobacco  and  the  resulting  smoke 
following  treatment.  Residues  of 
imidacioprid  in  cured  tobacco  following 
treatment  were  a  maximum  of  31  ppm 
(7  ppm  in  fresh  leaves).  When  this 
tobacco  was  burned  in  a  pyrolysis  study 
only  2  percent  of  the  initial  residue  was 
recovered  in  the  resulting  smoke  (main 
stream  plus  side  stream).  This  would 
result  in  an  inhalation  exposure  to 
imidacioprid  from  smoking  of 
approximately  0.0005  mg  per  cigarette. 
Using  the  measured  subacute  rat 
inhalation  NOEL  of  5.5  mg/m',  it  is 
apparent  that  exposure  to  imidacioprid 
from  smoking  (direct  and/or  indirect 
exposure)  would  not  be  significant. 

d.  Penreatment.  Human  exposure 
from  the  use  of  ifliidacioprid  to  treat 
dogs  and  cats  for  fleas  has  been 
addressed  by  EPA's  Occupational  and 
Residential  Exposure  Branch  who  have 
concluded  that  due  to  the  fact  that 
imidacioprid  is  not  an  inhalation  or 
dermal  toxicant  and  that  while  dermal 
absorption  data  are  not  available. 
imidacioprid  is  not  considered  to 
present  a  hazard  via  the  lermal  route. 


4.  Cumulative  effects.  No  other 
chemicals  having  the  same  mechanism 
of  toxicity  are  currently  registered, 
therefore,  Bayer  believes  that  there  is  no 
risk  from  cumulative  effects  from  other 
substances  with  a  common  mechanism 
of  toxicity. 

D.  Safety  Determinations 

1.  U.S.  population  in  general.  Using 
the  conservative  exposure  assumptions 
described  above  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  Bayer  concludes  that  total 
aggregate  exposure  to  imidacioprid  from 
all  current  uses  including  those 
currently  proposed  will  utilize  little 
more  than  1 5  percent  of  the  RfD  for  the 
U.S.  population.  EPA  generally  has  no 
concerns  for  exposures  below  100 
percent  of  the  RfD,  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  Thus,  Bayer  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  imidacioprid  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
imidacioprid.  the  data  from 
developmental  studies  in  both  rat  and 
rabbit  and  a  two-generation 
reproduction  study  in  the  rat  have  been 
considered.  The  developmental  toxicity 
studies  evaluate  potential  adverse 
effects  on  the  developing  animal 
resulting  from  pesticide  exposure  of  the 
mother  during  prenatal  development. 
The  reproduction  study  evaluates  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  through  two  generations,  as 
well  as  any  observed  systemic  toxicity. 

FFDCA  Section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  effects  and  the  completeness 
of  the  toxicity  database.  Based  on 
current  toxicological  data  requirements, 
the  toxicology  database  for  imidacioprid 
relative  to  pre-  and  post-natal  effects  is 
complete.  Further  for  imidacioprid,  the 
NOEL  of  5.7  mg/kg/bwt  from  the  2-year 
rat  feeding/carcinogenic  study,  which 
was  used  to  calculate  the  RfD  (discus-sed 
above),  is  already  lower  than  the  NOELs 
from  the  developmental  studies  in  rats 
and  rabbits  by  a  factor  of  4.2  to  17.5 
times.  Since  a  100-fold  uncertainty 
factor  is  already  used  to  calculate  the 
RfD,  Bayer  surmises  that  an  additional 
uncertainty  factor  is  not  warranted  and 
that  the  RfD  at  0.057  mg/kg/bwt/day  is 
appropriate  for  assessing  aggregate  risk 
to  infants  and  children. 
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Using  the  conservative  exposure 
assumptions  described  above,  EPA  has 
concluded  that  the  TMRC  from  use  of 
imidacloprid  from  published  uses  is 
0.008358  mg/kg/bwt/day  utilizing  14.7 
percent  of  the  RfD  for  the  general 
population.  For  the  most  highly  exposed 
subgroup  in  the  population,  non- 
nursing  infants  (<1  year  old),  the  TMRC 
for  the  published  tolerances  is  0.01547 
mg/kg/day.  This  is  equal  to  27.1  percent 
of  the  RfD.  Therefore,  Bayer  concludes 
that  dietary  exposure  from  the  existing 
uses  including  the  currently  proposed 
tolerances  will  not  exceed  the  reference 
dose  for  any  subpopulation  (including 
infants  and  children). 

E.  Other  Considerations 

There  is  no  reasonable  expectation 
that  secondary  residues  will  occur  in 
milk  and  eggs,  or  meat,  fat,  and  meat 
byproducts  of  livestock  or  poultry;  there 
are  no  livestock  feed  items  associated 
with  the  cucurbit  vegetables. 

F.  International  Tolerances 

No  CODEX  Maximum  Residue  Levels 
(MRL's)  have  been  established  for 
residues  of  Imidacloprid  on  any  crops  at 
this  time. 

II.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  docment 
number  (PF-6901. 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  number 
[PF-6901  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
public  record  is  located  in  Room  1132 
of  the  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public;  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 


printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  10.  1997 

Peter  Caulking, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

|FR  Doc.  97-1491  Filed  1-21-97;  8:45  am] 

BtLUNC  CODE  6S60-SO-F 


[FRL-5679-6] 

Notice  Of  Proposed  Administrative 
Settlement  Under  Section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and 
Liability  Act,  Regarding  the  C&J 
Disposal  Superfund  Site,  Town  of 
Eaton,  Madison  County,  NY 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCl^"),  42  U.S.C. 
9622(i),  the  U.S.  Environmental 
Protection  Agency  ("EPA")  Region  U 
announces  a  proposed  administrative 
settlement  pursuant  to  Section  122(h)  of 
CERCLA,  relating  to  the  C&J  Disposal 
Superfund  Site  ("Site")  in  the  Town  of 
Eaton.  Madison  County.  New  York.  This 
Site  formerly  was  on  the  National 
Priorities  List  ("NPL ')  established 
pursuant  to  Section  105(a)  of  CERCLA. 
The  Site  was  deleted  from  the  NPL  in 
1994  following  completion  of  a  CERCLA 
cleanup  of  the  Site.  This  notice  is  being 
published  to  inform  the  public  of  the 
proposed  settlement  and  of  the 
opportunity  to  comment. 

The  settlement,  memorialized  in  an 
Administrative  Cost  Recovery 
Agreement  (the  "Agreement"),  is  being 
entered  into  by  EPA  and  the  Oc:(;idental 
Chemical  Corporation  ("Occidental"). 
Under  the  Agreement.  Occidental  will 
pay  $700,000  to  the  Hazardous 
Substance  Superfund  in  settlement  of 


EPA's  July  31,  1995  demand  for  past 
costs,  plus  interest,  incurred  by  EPA 
with  respect  to  the  Site  between  Mav  23, 
1991  and  January  31.  1995.  EPA,  in  ' 
turn,  covenants  not  to  sue  Occidental 
for  those  past  costs  under  Section  107(a) 
of  CERCLA,  42  U.S.C.  9607(a), 
DATES:  EPA  will  accept  written 
comments  relating  to  the  proposed 
settlement  on  or  before  February  21, 
1997. 

ADDRESSES:  Comments  should  be 
addressed  to  the  individual  listed  below 
and  should  refer  to:  "C&J  Disposal 
Superfund  Site.  U.S  EPA  Index  No.  II 
CERCLA-96-0213".  For  a  copy  of  the 
settlement  document,  contact  the 
individual  listed  below. 
FOR  FURTHER  INFORMATION  CO^^■ACT: 
Douglas  L,  Fischer.  Assistant  Regional 
Counsel.  New  York/Caribbean 
Superfund  Branch.  Office  of  Regional 
Counsel.  U.S.  Environmental  Protec:tion 
Agency,  17th  Floor,  290  Broadway.  New 
York,  New  York  10007-1866. 
Telephone:  (212)  637-3180. 

Dated;  December  24,  1996 
William  ].  Muszynski. 
Acting  Regional  Administrator. 
jFR  Doc.  97-1492  Filed  1-21-97;  8:45  ami 

BILLING  CODE  6S60-S0-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Fonwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Art  of  1984  (36  U.S.C,  app 
1718  and  46  CFR  510) 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington,  DC  20573 
CNC  Shipping  International  Inc. 

7774  N.W.  71  Street 

Miami.  FL  33166 

Officers: 

Nilda  Correa.  President 

Frank  Cigarroa.  Vice  President 
Aladdin  Freight  International 

1000  Aladdin  Avenue 

.San  Leandro.  CA  94577 

Kristine  Highsmith 

Sole  Proprietor 

Dated  January  15.  1997. 
loseph  C  Polking, 
Secretary 
IFR  D(k:  97-1430  Filed  1-21-97;  8:45  ami 

BILLING  CODE  (730-01 -M 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  4,  1997. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

/.  Todd  E.  Arendt.  and  Revocable 
Trust  Agreement  of  Angela  D  Hulin. 
both  of  Gilman,  Iowa;  to  each  acquire  an 
additional  25.00  percent,  for  a  total  of 
50.22  percent,  of  the  voting  shares  of 
Gilman  Investment  Co..  Oskaloosa. 
Iowa,  and  thereby  indirectly  acquire 
Citizens  Savings  Bank.  Gilman,  Iowa. 

Board  of  Governors  of  the  Federdl  Reserve 
System.  January  15.  1997 

lennifer  |.  Johnson, 

Deputy  Secretary  of  the  Board 

[FR  Doc.  97-1470  Filed  1-21-97;  8:45  am] 

BILUNG  CXX>E  621(H>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  DAY-26] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

The  following  requests  have  been 
submitted  for  review  since  the  last 
publication  date  on  January  16,  1997. 

Proposed  Project 

Studies  of  Immunotoxicity  in 
Occupational  Groups — (0920-0333) — 
Reinstatement — A  number  of  chemicals 
to  which  U.S.  workers  are  potentially 
exposed,  including  metals  such  as  lead 
and  beryllium  and  solvents  such  as 
c:arbon  tetrachloride,  have  been  found  to 
be  immunotoxic  in  experimental 
animals.  There  is  little  data  on 
immunosuppression,  hypersensitivity  or 
autoimmune  disease  in  workers  exposed 
to  chemicals  that  are  immunotoxic  in 
experimental  animals,  NIOSH  has 
undertaken  a  coordinated  series  of 
studies  to  focus  on  immune-system 
effects  related  to  specific  chemical 
exposures  in  the  workplace.  In  the 
previous  three  years,  NIOSH  conducted 


studies  of  lead  and  egg  protein  exposed 
workers. 

In  this  reinstatement  of  the  program, 
it  is  anticipated  that  up  to  six  additional 
research  studies  will  be  conducted 
under  this  program.  Examples  of 
chemicals  for  which  studies  are  being 
considered  are  latex,  silica,  and 
solvents.  In  most  of  these  studies,  the 
immune  function  of  a  group  of  workers 
exposed  to  the  chemical  of  interest,  and 
not  exposed  to  any  other  known  or 
potential  immunotoxins,  will  be 
compared  to  the  immune  function  in  a 
group  of  individuals  with  no 
occupational  exposure  to  known  or 
suspected  immunotoxins.  In  some 
studies,  the  immune  function  in  a  group 
of  individuals  will  be  compared  before 
and  after  they  have  exposure  to  the 
potential  immunotoxin.  The  primary 
information  collected  will  be  data  on 
the  level  of  exposure  to  the  potential 
immunotoxin  (as  measured  in  the  air  in  > 
the  breathing  zone  of  the  respondent, 
and/or  in  the  respondent's  blood  or 
urine)  and  data  on  specific  markers  of 
the  status  of  the  immune  system  from 
blood  or  saliva  samples  provided  by  the 
subjects.  The  questionnaire  data  will  be 
directed  at  demographic,  lifestyle,  and 
medical  factors  (other  than  the  exposure 
or  condition  of  interest)  which  may 
influence  the  function  of  the  immune 
system.  In  selected  studies,  the 
questionnaire  will  be  used  to  assess  the 
presence  of  respiratory  symptoms, 
dermatologic  conditions  and/or 
reproductive  effects,  if  the  literature 
indicates  a  potential  relationship  to 
these  health  problems.  Study 
populations  will  be  identified  through 
telephone  contact  and  follow-up  site 
visits  (if  needed)  with  workplace 
facilities  that  use  the  chemical  of 
interest.  The  total  annual  burden  is 
1607. 


Respondent  {form) 


Interview  and  tXood  collection  

Additional  interview  module  (respiratory.  dermatologK;.  or  reproductive) 

Peak  flow  measurement  (hypersensitivity  studies  only)  

Allergy  skin  tests  (hypersensitivity  studies  only)  

Company  interview  


No.  of  re- 
spondents 


600 
600 
200 
200 

40 


No.  of  re- 
sponses/re- 
spondent 


1 

1 

28 

1 
1 


Avg.  burden/ 

response  (in 

hrs.) 


1 


.5 
.08 


Total  bur- 
den (in  hrs.; 


600 
300 
467 
200 
40 


Dated:  )aniiarv  15.  1997 
William  G.  Johnson. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-1475  Filed  1-21-97;  8:45  ami 

8IUJNQ  CODE  41«»-1»-P 


Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Comprehensive  Child 
Development  Program  Management 
Information  System. 

OMB  No.:  0980-0226. 


Description:  The  Comprehensive 
Child  Development  Program  (CCDP) 
provides  comprehensive  services  to 
low-income  families  through  10 
grantees.  Data  on  the  feasibility  and 
management  of  the  program  will  be 
collected  through  the  management 
information  (MIS)  submitted  here.  The 
data  will  be  collected  from  CCDP 
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grantee  agencies  and  will  continue  to  be 
used  for  (1)  research,  (2)  federal 


monitoring,  and  (3)  internal  project 
management. 

Annual  Burden  Estimates 


Respondents:  Not-for-profit 
institutions;  Individuals  or  Households; 
and  State.  Local  or  Tribal  Government. 


Instrument 


Number  ol 
respondents 


Numtier  ol 

responses  per 

respondent 


Average 

burden  hours 

per  response 


Total  burden 
hours 


Recruitment  

New  family  profile , 

Updated  family  profile 

Development  screening/assessment 

Family  needs  assessment 

Family  service  plan , 

Contact  summary  

Rehabilitative  services 

Pregnancy  description 

Estimated  total  annual  burden  hours:  24,483. 


142 

283 

418 

1.212 

2,460 

1,230 

14.760 

3,873 

105 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  0MB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  January  15.  1997. 
'  Douglas  O.  Godesky, 

Reports  Clearance  Officer. 

|FR  Doc.  97-1497  Filed  1-21-97;  8:45  am) 

BtLUNG  CODE  41S4-01-M 


Food  and  Drug  Administration 
pocket  No.  96N-0454] 

Agency  Infonnation  Collection 
Activities:  Proposed  Collections; 
Comment  Request;  Reinstatenoents 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 


PRA),  Federal  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
provisions  related  to  investigational 
device  exemptions  (IDE)  reports  and 
records;  requirements  for  premarket 
notifications  and  summaries  filed  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act);  and  reporting  and 
recordkeeping  requirements  imposed  on 
entities  that  have  had  products  detained 
during  an  establishment  inspection  that 
are  believed  to  be  aduherated  or 
misbranded,  or  have  had  products 
banned. 

DATES:  Submit  written  comments  on  the 
collections  of  information  bv  March  24. 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collections  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  V.  Bigelow,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  165-19,  Rockville, 
MD  20857,  301-827-1479. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 


or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (4"4 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  mformation. 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collections  of 
information  listed  below. 

With  respect  to  each  of  the  following 
collections  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's 
estimates  of  the  burdens  of  the  proposed 
collections  of  information,  including  the 
validity  of  the  methodologies  and 
assumptions  used:  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  h»e  collected;  and  (4) 
ways  to  minimize  the  burdens  of  the 
collections  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

1.  Investigational  Device  Exemptions 
Reports  and  Records  (Part  812  (21  CFR 
Part  812))  (OMB  Control  Number  0910- 
0078 — Reinstatement) 

This  information  is  collected  under 
the  statutory  authority  of  the  act 
regarding  investigational  devices 
(section  520(g)  (21  U.S.C.  360j(g))).  An 
IDE  allows  a  device,  which  would 
otherwise  be  subject  to  provisions  of  the 
act  such  as  premarket  notification  or 
premarket  approval,  to  be  used  in 
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iiivestigation.s  involving  human  .subjects 
in  which  the  safety  and  effectiveness  of 
the  device  is  being  studied,  Tlie  purpose 
of  this  section,  as  explained  in  <?H12.1, 
is  to  encourage,  to  the  extent  consistent 
with  the  protection  of  public  health  and 
safety  and  with  ethical  standards,  the 
discovery  and  development  of  useful 
devices  intended  tor  human  use.  Under 
§«j812.2l).  812.25,  and  812.27. 
information  collected  in  the  application 
includes  sponsor  intormation;  a  report 
of  prior  investigations  including  reports 
of  all  prior  clinical,  animal,  and 
laboratory  testing  of  the  device,  a 
bibliography  of  all  publications,  and  a 
summary  of  all  other  unpublished 
information;  an  investigational  plan 
including  study,  purpose,  protocol,  risk 
analysis,  device  descrifjtion.  and 
monitoring  procedures;  a  description  of 
the  methods,  facilities,  and  controls 
used  for  the  manufacture,  processing, 
packing,  and  storage  of  the  device; 
investigator  information  in(duding 
agreements  and  certifications; 
institutional  review  board  (IRB) 
information;  information  on  the  amount 
to  be  charged  for  the  device;  device 
labeling;  and  informed  consent 
materials. 

Section  812,10  {waiver  of  IDE 
requirements)  states  that  if  a  sponsor 
does  not  wish  to  complv  vvith  certain 
requirements  of  part  812,  the  sponsor 
may  voluntarily  submit  a  waiver 
request. 

Under  §812. .35.  when  an 
investigational  plan  changes,  a  sponsor 
is  required  to  submit  a  supplemental 
application  to  FDA,  and  the  sponsor 
may  not  begin  a  part  of  an  investigation 
at  a  facility  until  the  IRB  has  approved 
the  investigation,  FDA  has  received  the 
certification  of  IRB  approval,  and  FDA 
has  approved  the  supplemental 
application  relating  to  that  part  of  the 
investigation. 

Section  812.140  requires  investigators 
to  maintain  records,  including 
correspondence  and  reports  concerning 


the  study;  records  of  receipt,  u.se  or 
disposition  of  devices;  records  of  each 
subject's  case  history  and  exposure  to 
the  device;  informed  consent 
documentation;  study  protocol  and 
documentation  of  any  deviation  from 
the  protocol.  Sponsors  are  required, 
under  the  same  section,  to  maintain 
records  including  correspondence  and 
reports  concerning  the  study;  records  of 
shipment  and  disposition;  signed 
investigator  agreements;  adverse  device 
effects  information;  and,  if  of 
nonsignificant  risk,  an  explanation  of 
nonsignificant  risk  determination, 
records  on  device  name  and  intended 
use,  study  objectives,  investigator 
information.  IRB  information,  and 
statement  on  the  extent  that  good 
manufacturing  practices  will  be 
followed. 

Section  812.150  requires  investigators 
to  submit  reports  on  unanticipated 
adverse  device  effec'ts.  withdrawal  of 
IRB  approval,  progress  reports, 
deviations  from  investigational  plan, 
failure  to  obtain  informed  consent,  and 
final  report.  Sponsors  are  required  to 
submit  reports  on  unanticipated  adverse 
device  effects,  withdrawal  of  IRB 
approval,  withdrawal  of  FDA  approval, 
current  investigator  lists,  progress 
reports,  notification  of  recall  and  device 
disposition,  final  report,  failure  to 
obtain  informed  consent,  and  significant 
risk  device  determination. 

The  following  parts  of  the  IDE 
regulations  are  covered  by  other 
sections  of  part  812,  and  thus  are  not 
mentioned  as  separate  reporting  or 
recordkeeping  burden  requirements. 
The  requirements  for  §812.18  (import 
and  export  requirements  for  IDE's)  are 
already  covered  under  §  812.20(b)(1). 
Section  812.18  states  that  foreign 
companies  are  required  to  be  sponsored 
by  a  U.S.  agent,  whose  identity  is 
required  under  the  IDE  application.  This 
is  not  an  additional  information 
collection,  and  a  separate  requirement 


for  information  is  not  essential  just 
becau.se  this  is  an  imported  device. 
Sections  812.40,  812.45.  and  812.46, 
regarding  the  general  responsibilities  of 
sponsors,  are  described  under  §§812.20 
(actual  application)  and  812.150 
(recordkeeping). 

Section  812,5  (the  labeling  of 
investigational  devices)  is  included 
under  §  812.20(b)(10),  where  the 
submitter  is  required  to  enclose  a  copy 
of  the  label  that  bears  information 
required  by  §812.5  (i.e.,  name  and  place 
of  business  of  manufacturer,  packer,  or 
distributor,  the  quantity  of  contents  if 
appropriate,  and  the  following 
statement:  "CAUTION-Investigational 
device.  Limited  by  Federal  (or  United 
States)  law  to  investigational  use").  This 
label  shall  describe  all  relevant 
contraindications,  hazards,  adverse 
effects,  interfering  substances  or 
devices,  warnings,  and  precautions.  The 
label  will  also  not  bear  any  statement 
that  is  false  or  misleading  in  any 
particular  and  shall  not  represent  that 
the  device  is  safe  or  effective  for  the 
purposes  for  which  it  is  being 
investigated.  If  the  device  is  being  used 
solely  for  animal  research,  the  label 
shall  bear  the  following  statement: 
"CAUnON-Device  for  investigational 
use  in  laboratory  animals  or  other  tests 
that  do  not  involve  human  subjects." 
This  section's  burden  is  required  under 
§  812.20(b)(10),  therefore  a  separate 
burden  estimate  is  not  required. 

This  information  will  allow  FDA  to 
collect  data  to  ensure  that  the  use  of  the 
device  will  not  present  an  unreasonable 
risk  for  the  subject  enrolled  in  the  study 
and  will  not  violate  the  subject's  rights. 

The  likely  respondents  to  this 
information  collection  will  primarily  be 
medical  device  manufacturers, 
investigators,  hospitals,  health  , 

maintenance  organizations,  and 
businesses. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i.- 

-Estimated  Annual  Reporting  Burden 

21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

812.10  (waiver  requests) 

812.20.  812.25.  ano  812.27  (original  applicafionT 

812.35  and  812.150  (amendments  and  supplements) 

Total 

0.0 
500 
500 

0.0 
^    0.428 
6.86 

0.0 
214 
3.430 



0.50' 
80 
6 



O.V 
17.120 
20,580 
37.700 

Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witli  this  collection  of  information. 

'FDA's  best  estimate  given  the  (ad  that  no  waiver  request  has  ever  been  submitted. 

^FDA's  best  estimate  given  the  tact  that  no  sponsor  has  submitted  such  a  request  between  fiscal  years  1991  and  1995. 


Ba.sed  on  past  conversations  with 
manufacturers,  industry  and  trade 
as.sociation  representatives,  and 


businesses,  FDA  has  estimated  that  the 
annual  reporting  burden  for  one  IDE 
original  application  takes  approximately 


80  hours  to  complete,  and  the  annual 
reporting  burden  for  one  IDE 
amendment  and  supplement  takes 


9901; 
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approximately  6  hours  to  complete.  The 
number  of  respondents  who  annually 
respond  to  this  collection  of  information 
has  decreased  from  700  to  500,  due  to 
multiple  applications  received  from 
each  respondent. 

Based  on  an  average  of  IDE's 
submitted  from  fiscal  years  1991 
through  1995,  approximately  500 


respondents  submit  IDE  applications 
(originals  and  supplements)  annually. 
Based  on  data  from  fiscal  years  1991  to 
1995,  an  average  of  214  original  IDE 
applications  are  submitted  annually. 

The  reporting  burden  for 
nonsignificant  risk  device  studies  is 
negligible.  Normally,  nonsignificant  risk 
device  studies  are  not  reported  to  FDA 


unless  a  problem  is  reported  such  as  an 
unanticipated  adverse  device  reaction, 
failure  to  obtain  informed  consent, 
withdrawal  of  IRB  approval,  or  a  recall 
of  a  device.  In  the  past,  an  average  of  10 
incidences  or  Ipss  annually  have  h)een 
reported  to  FDA. 


Table  2. — Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 


No.  of 
Recordkeepers 


Annual 

Frequency  per 

Recordkeeping 


812.140  (original  and  supplement) 

812.140  (nonsignificant) 
Total 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


Total  Hours 


214 

3.430 

500 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  o1  information 


10 

2,140 

1 

3,430 

6 

3,000 
8.570 

Over  the  past  several  years,  in 
conversations  with  manufacturers, 
industry  trade  association  groups,  and 
businesses,  FDA  has  estimated  that  the 
recordkeeping  burden  for  preparing  an 
original  IDE  submission  averages  10 
hours  for  each  original  IDE  submission. 
Similarly,  through  the  same 
conversations  mentioned  above,  FDA 
has  estimated  recordkeeping  for  each 
supplement  requires  1  hour. 

The  recordkeeping  burden  for 
nonsignificant  risk  device  investigations 
is  difficult  to  estimate  because 
nonsignificant  risk  device  investigations 
are  not  required  to  be  submitted  to  FDA. 
The  IDE  staff  estimates  that  the  number 
of  nonsignificant  risk  device 
investigations  is  equal  to  the  number  of 
active  significant  risk  device 
investigations.  The  recordkeeping 
burden,  however,  is  reduced  for 
nonsignificant  risk  device  studies. 


2.  Information  Required  In  A 
Premarket  Notification  Submission  (21 
CFR  807.87,  807.92,  and  80/. 93)  (0MB 
Control  Number  0910-0281— 
Reinstatement) 

Under  section  510  of  the  act  (21 
U.S.C.  360),  a  premarket  notification 
must  be  filed  before  the  introduction  or 
delivery  for  introduction  of  a  device 
intended  for  human  use.  Under  §  807.87 
(21  CFR  807.87),  premarket  notifications 
are  required  to  contain  certain 
information,  including  the  device  name, 
establishment  registration  number,  class 
of  the  device,  the  device's  proposed 
labeling,  action  taken  by  the  person 
required  to  register  to  comply  with 
performance  standards,  and  a  510(k) 
summary  as  described  in  21  CFR  807.92 
or  a  510(k)  (of  the  act)  statement  as 
described  in  §807.93  (21  CFR  807.S3). 
In  addition,  §  807.87(i)  requires  that 
those  filing  premarket  notification  who 
claim  substantial  equivalence  to  certain 
devices  as  described  in  §  807.87(i),  that 
are  classified  into  class  III,  must  submit 


to  FDA  a  summary  of  safety  and 
effectiveness  problems  and  a  citation  to 
the  information  upon  which  the 
summary  is  based.  The  premarket 
notification  submitter  must  also  furnish 
FDA  with  a  certification  that  a 
reasonable  search  has  been  conducted  of 
all  known  infor  lation. 

The  information  collected  in  the 
premarket  notification  is  necessarv  to 
enhance  FDA's  ability  to  ensure  that 
only  premarket  notification  submissions 
for  devices  that  are  as  safe  and  as 
effective  as  legally  marketed  predicate 
devices  are  cleared  for  marketing.  In 
addition,  FDA  makes  publicly  available 
this  information  concerning  devices  for 
which  a  marketing  order  has  been 
issued,  in  order  to  provide  to  the  public 
the  agency's  basis  for  equivalence 
determinations 

Respondents  to  this  collection  of 
information  are  medical  device 
manufacturers  and  distributors. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  3.— Estimated  Annual  Reporting  Burden 


21  CFR  Section 

^°  °'              Freo^ueSoer         Total  Annual             Hours  per             Total  Hour<; 
Respondents        ^'^es?^%e             Responses             Response       j      Total  Hours 

807.87(h)  and  807.92  (simple  510(k)  summanes) 
807.87(h)  and  807.92  (complex  510(k)  summanes) 
807.87(h)  and  807.93  (510(k)  statements) 
807.87(1)  and  807.94  (certificatJons) 
Total 

2,592 
247 

2,896 
208 

1 

1 
1 

2.592 
247 

2,896 
208 

8 
12 

1 
40 

20.736 
2.964 
2.896 
8.320 

34,916 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


FDA  bases  these  estimates  on 
conversations  with  industry  and  trade 
association  representatives,  and  from 


internal  review  of  the  documents  listed 
in  the  table  above. 

Under  §  807.93,  anyone  submitting  a 
510(k)  statement  must  make  that 


information  available  to  anyone  who 
requests  it. 
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Table  4.— Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

807  93 

Total 

2,896 

10 

28,960 

0.5 

14.480 
14,480 

There  are  no  capital  costs  or  operating  anc  'maintenance  costs  associated  with  this  collection  of  information. 


3.  Administrative  Detention  and 
Banned  Medical  Devices  (21  CFR 
800.55.  800.55(k),  895.21,  and  895.22) 
(OMB  Control  Number  0910-01 14— 
Reinstatement) 

FUA  has  the  statutory  authority  under 
section  304(g)  of  the  act  (21  L'.S.C. 
334(g)).  to  detain  during  estabHshment 
inspe<:tions  devices  that  are  believed  to 
be  adulterated  or  misbranded.  On  March 
9,  1979.  FDA  issued  a  final  regulation 
on  administrative  detention  procedures, 
which  includes,  among  other  things, 
certain  reporting  requirements 
(§  800.55(g)  (21  CFR  80O.55(g))i  ami 
recordkeeping  requirements 
(§  800.55(k)).  Under  §  800, 55(g),  an 
applicant  of  a  detention  order  must 
show  documentation  of  ownership  if 
devices  are  detained  at  a  place  other 
than  that  of  the  appellant.  Under 
§  800.55(k).  the  owner  or  other 
responsible  person  must  supply  records 
about  how  the  devices  may  have 
become  adulterated  or  misbranded,  as 
well  as  records  of  distribution  of  the 
detained  devices.  These  ret.ordkeeping 
requirements  for  administrative 


detentions  allow  FDA  to  trace  devices 
for  which  the  dettnition  period  expired 
before  a  seizure  is  accomplished  or 
injunctive  relief  is  obtained. 

FDA  also  has  the  statutory  authority 
under  section  5 16  of  the  act  (21  U.S.C. 
360f)  to  ban  devices  that  present 
substantial  deception  or  an 
unreasonable  and  substantial  risk  of 
illness  or  injury.  The  final  regulation  for 
banned  devices  contains  certain 
reporting  requirements  (§'}  895, 21(d) 
and  895.22(a)  (21  CFR  895.21(d)  and 
895.22(a))).  Section  895.21(d)  states  that 
if  the  Commissioner  of  Food  and  Drugs 
(the  Commissioner)  decides  to  initiate  a 
proceeding  to  make  a  device  a  banned 
device,  a  notice  of  proposed  rulemaking 
will  he  published  in  the  Federal 
Register,  and  this  notice  will  contain 
the  finding  that  the  device  presents  a 
substantial  deception  or  an 
unreasonable  and  substantial  risk  of 
illness  or  injury.  The  notice  will  also 
contain  the  reasons  why  the  proceeding 
was  initiated,  an  evaluation  of  data  and 
information  obtained  under  other 
provisions  of  the  act.  any  consultations 
with  the  panel,  and  a  determination  as 


to  whether  the  device  could  be 
corrected  by  labeling  or  change  of 
labeling,  or  change  of  advertising,  and  if 
that  labeling  or  change  of  advertising 
has  been  made.  Under  §  895.21(d),  any 
interested  person  may  request  an 
informal  hearing  and  submit  written 
comments.  Under  §895.22.  a 
manufacturer,  distributor,  or  importer  of 
a  device  may  be  required  to  submit  to 
FDA  all  relevant  and  available  data  and 
information  to  enable  the  Commissioner 
to  determine  whether  the  device 
presents  substantial  deception, 
unreasonable  and  substantial  risk  of 
illness  or  injury,  or  unreasonable,  direct, 
and  substantial  danger  to  the  health  of 
individuals. 

Respondents  to  this  collection  of 
information  are  those  manufacturers, 
distributors,  or  importers  whose 
products  FDA  seeks  to  detain  or  ban.  As 
previously  stated,  the  collection  of  data 
and  information  under  these  regulations 
is  conducted  on  a  very  infrequent  basis 
and  only  as  necessary. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  5.— 

Estimated  Annual  Reporting  Burden' 

21  CFR  Section 

, , , 

^  °^             Frea^uTnct' oer        Total  Annual            Hours  per 
Respondents     '      ^ggponsr          Responses      |       Response 

Total  Hours 

800.55(g) 

895.21(d)  and  895.22(a)2 

Total 

1 
0 

1 
0 

1 
0 

25 
0 

25 

0 

25 

'  There  are  no  caprtal  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

^No  devices  were  banned  dunng  the  past  3  yea^s  (§§895.21  and  895  22)  Therefore,  no  burden  has  been  imposed  upon  industry.  When  the 
prosthetic  hair  fibers  were  banned,  there  were  no  fims  m  the  United  States  that  were  manufactunng  or  distributing  the  products.  Thus,  FDA  has 
put  zeroes  in  the  columns  estimating  reporting  and  recordkeeping  burdens. 

Table  6.— Estimated  Annual  Recordkeeping  Burden 


21  CFR  Section 


800.55(k) 
Total 


•^  °*  Frea^uTnfv'oer    '     Total  Annual 

Recordkeepers      ^3,"^^,^^  Records 


1 


Hours  per 
Recordkeeper 


20 


Total  Hours 


20 
20 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectksn  of  information. 


Over  the  past  3  years,  there  has  been 
an  average  of  one  new  administrative 
detention  action  per  year  Fach 
administrative  detention  will  have 


varying  amounts  ot  data  and 
information  that  must  be  maintained. 
FDA's  estimate  of  the  burden  under 
the  administrative  detention  provision 
is  based  on  FDA's  disc.ussion  with  one 


of  the  three  firms  whose  devices  had 
been  detained  over  the  last  3  years. 
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Dated:  January  15,  1997. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

|FR  Doc.  97-1481  Filed  1-21-97;  8:45  ami 

BILUNG  CODE  4160-01-F 


[Docket  No.  96N-0003] 

Dulal  C.  Chatterji;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Mr.  Dulal  C.  Chatterji,  8025 
Cobble  Creek  Circle,  Potomac,  MD 
20854,  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  bases  this  order  on  a 
finding  that  Mr.  Chatterji  was  convicted 
of  a  felony  under  Federal  law  for 
conduct  relating  to  the  regulation  of  a 
drug  product  under  the  act.  Mr. 
Chatterji  has  notified  FDA  that  he 
acquiesces  to  debarment  and,  therefore, 
has  waived  his  opportunity  for  a  hearing 
concerning  this  action. 
EFFECTIVE  DATE:  November  1,  1995. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Farklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  F.  Rogers,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
2041. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Mr.  Dulal  C.  Chatterji,  formerly  vice- 
president  for  scientific  affairs  and  head 
of  the  research  and  development  (R&D) 
division  at  Quad  Pharmaceuticals,  Inc. 
(Quad),  pled  guilty  to,  and  on  May  12, 
1994,  was  sentenced  for,  obstructing  an 
agency  proceeding,  a  Federal  felony 
under  18  U.S.C.  1505.  The  basis  for  this 
conviction  was  as  follows: 

In  its  new  drug  application  (NDA)  for 
colistimethate  sodium,  Quad  falsely 
represented  to  FDA  that  it  had  produced 
three  sterile  batches  of  the  drug.  In  fact, 
the  firm  had  produced  two  nonsterile 
batches  and  only  one  sterile  batch. 
During  a  subsequent  FDA  audit  of 
Quad's  R&D  department,  Mr.  Chatterji 
directed  that  samples  from  the 


nonsterile  batches  of  colistimethate 
sodium  be  destroyed. 

Mr.  Chatterji  is  subjert  to  debarment 
based  on  a  finding,  under  section  306(a) 
of  the  act  (21  U.S.C.  355a(a)).  that  he 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 
regulation  of  a  drug  product.  Mr. 
Chatterji's  conduct  related  to  the 
regulation  of  a  drug  produt:t  because,  in 
causing  the  destruction  of  drug  samples, 
he  obstructed  FDA's  investigation  of 
fraudulent  NDA  data  submitted  by 
Quad. 

In  a  letter  received  by  FDA  on 
November  1.  1995,  Mr.  Chatterji  notified 
FDA  of  his  acquiescence  to  debarment, 
as  provided  for  in  section  306(c)(2)(B)  of 
the  act.  A  person  subject  to  debarment 
is  entitled  to  an  opportunity  for  an 
agency  hearing  on  disputed  issues  of 
material  fact  under  section  306(i)  of  the 
act,  but  by  acquiescing  to  debarment, 
Mr.  Chatterii  waived  his  opportunity  for 
a  hearing  and  any  contentions 
concerning  his  debarment. 

II.  Findings  and  Order 

Therefore,  the  Director,  Center  for 
Drug  Evaluation  and  Resea'":h,  under 
section  306(a)(2)(B)  of  the  act.  and 
under  authoritv  delegated  to  her  (21 
CFR  5.99),  find's  that  Mr,  Dulal  C. 
Chatterji  has  been  convicted  of  a  felony 
under  Federal  law  for  conduct  relating 
to  the  regulation  of  a  drug  product. 

As  a  result  of  the  foregoing  findings 
and  based  on  his  notification  of 
acquiescence,  Mr.  Dulal  C.  Chatterji  is 
permanently  debarred  from  providing 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug  product 
application  under  section  505,  507,  512. 
or  802  of  the  act  (21  U.S.C.  355,  357, 
360b,  or  382),  or  under  section  351  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262),  effective  November  1,  1995,  the 
date  of  notification  of  acquiescence 
(sections  306(c)(1)(B)  and  (c)(2)(A)(ii) 
and  201(dd)  of  the  act  (21  U.S.C. 
321(dd))).  Any  person  with  an  approved 
or  pending  drug  product  application 
who  knowingly  uses  the  services  of  Mr. 
Chatterji,  in  any  capacity,  during  his 
period  of  debarment,  will  be  subject  to 
civil  money  penalties.  If  Mr.  Chatterji, 
during  his  period  of  debarment, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application,  he  will  be 
subject  to  civil  money  penalties.  In 
addition.  FDA  will  not  accept  or  review 
any  abbreviated  new  drug  applications 
(ANDA's)  submitted  by  or  with  the 
assistance  of  Mr.  Chatterji  during  his 
period  of  debarment. 

Any  application  by  Mr.  Chatterji  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 


with  Docket  No.  q6N-0003  and  sent  to 
the  Dof;kets  Mai  .gement  Branch 
[address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j)  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Ddtr-d:  lanuan,  7.  1997. 
lanel  Woodcock 

Director.  Center  for  Drug  Evaluation  and 
Research 
|FR  Doc.  97-1477  F'led  1-21-97;  8:45  am) 

BtLUNG  CODE  4160-0    f 


[Docket  No.  91 N-0404] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcmg 
that  a  collection  of  information 
regarding  Medical  Devices. 
Humanitarian  Use  Devices  has  been 
approved  b\  the  Office  of  Management 
and  Budget  (0MB),  under  the 
Paperwork  Redi'  tion  Act  of  1995.  This 
document  announces  the  OMB  approval 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-80),  Food 
and  Drug  Administration.  5600  F"ishers 
Lane.  rm.  16B-.9.  Rockville.  MD  20857, 
301-827-1223. 

SUPP1.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  29,  1996  (61 
FR  55804),  the  agency  announced  that 
the  proposed  information  collection 
requirements  on  "ledical  devices, 
humanitarian  us    devices  (21  CFR 
814  102.  814.104,  814.106,  814.108, 
814.110(a).  814.112(b).  814.116(b), 
814.118(d),  814, 120(b).  814.124(b), 
814.126(b){i)  and  (ii))  had  been 
submitted  to  OMB  for  review  and 
clearance  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  OMB  has  approved 
the  collection  of  information  and 
assigned  OMB  control  number  0910- 
0332.  The  approval  expires  on 
November  30,  1999.  Under  5  CFR 
1320.5(b),  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 
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Dated  lanuarv  1.").  1997. 
VViUiam  K.  Hubbard. 

AssixiatP  (Minmissinnerfor  Policy 
Coordination. 

[FR  LVx;  47-1482  Filed  1-21-97;  8:45  am| 
ULUNG  COOe  4160-01-^ 


National  Institutes  of  Health 

National  Cancer  Institute:  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRAOA)  for 
Partnering,  Informatics  and 
Technology  Development 

agency:  National  Cancer  Institute, 
National  Institutes  of  Health.  PHS. 
DHHS 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  seeks  a 
company  that  can  collaboratively 
pursue  development  of  an  expert, 
information  based  system  of  tec:hnology 
development  and  transfer.  In  particular. 
the  Office  of  Technology  Development 
("OTD").  National  Cancer  Institute 
seeks  to  co-develop  a  system  for 
modeling  current  OTD  proces.ses.  The 
system  will  be  tested  using  both  the 
sele<;ted  collaborator's  processes  and 
outcomes  and  real-time  OTD 
experiences. 

ADDRESSES:  Questions  about  this 
opportunity  may  be  addressed  to 
William  Cotreau.  |.D.,  or  leremy  A. 
Cubert,  M.S..  J.D..  Office  of  Technology 
Development.  NCI.  6120  Executive 
Blvd..  MSC  7182.  Bethesda.  MD  20892- 
7182,  Phone:  (301)  496-0477,  Facsimile: 
(301)  402-2117.  from  whom  further 
information  may  be  obtained 
DATES:  In  view  of  the  important  priority 
of  developing  a  technology  informatics 
system,  interested  parties  should  notify 
this  office  in  writing  no  later  than 
March  10,  1997.  Respondents  will  then 
be  provided  an  additional  30  days  for 
the  filing  of  formal  proposals. 
SUPPLEMENTARY  INFORMATION: 
"Cooperative  Research  and 
Development  Agreement"  or  "CRADA" 
means  the  anticipated  joint  agreement  to 
be  entered  into  by  NCI  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986  and  amendments  (including  104 
P.L  133)  and  Exe<;utive  Order  12591  of 
October  10,  1987  to  collaborate  on  the 
specific  research  proje<:t  described 
below. 

The  Office  of  Technology 
Development  (OTD)  serves  as  the 
Institute  fot:al  point  for  the 
implementation  of  the  Federal 
Technology  Transfer  Act  of  1986.  The 
OTD  provides  advice,  guidance  and 
assistance  to  Institute  staff  on  such 


things  as:  the  development  and 
management  of  intellectual  property: 
registration  and  management  of  patents; 
terms  and  negotiation  of  licensing  and 
research  and  development  agreements; 
management  and  administration  of 
royalties;  transfer  of  rf;search  material; 
interpretation  of  laws,  policies,  rules 
and  regulations  especially  related  to  the 
implementation  of  the  Federal 
Technology  Transfer  Act;  and  other 
related  matters. 

The  Government  is  seeking  a  partner 
with  which,  in  accordance  with  the 
requirt>ments  of  the  regulations 
governing  the  transfer  of  technology  in 
which  the  Government  has  taken  an 
active  role  in  developing  (37  CFR 
404.8),  can  co-develop  a  system  for 
modeling  technology  development 
processes  using  information 
technologies.  The  National  Cancer 
Institute  will  provide  access  to  its 
knowledge  and  skill  base,  information 
regarding  current  processes  and  a  test 
bed  of  technologies  not  subject  to 
confidentiality  obligations.  The  selected 
Collaborator  will  provide  expertise  in 
Technology  Development,  current 
processes  and  market  awareness. 

The  expected  duration  of  the  CRADA 
will  be  two  (2)  to  five  (5)  years. 

The  role  of  the  National  Cancer 
Institute,  includes  the  following: 

(1)  demonstrate  current  technology 
development  processes  related  to 
transactional  research  agreements. 

(2)  proof  model/equations  for  logical 
structure. 

(3)  provide/input  historinl  NCI-OTD 
data  that  are  not  subject  to  <iny 
confidentiality  obligation(s)  or  where 
necessary  ensure  appropriate  provisions 
of  confidentiality  are  applied. 

(4)  input  collaborator  historical  data. 

(5)  review  model  for  logical  structure. 

(6)  provide  current  examples  that  are 
not  subject  to  confidentiality 
obligation(s)  or  where  necessary  ensure 
appropriate  provisions  of  confidentiality 
are  applied  in  order  to  further  test 
model. 

The  role  of  the  collaborator  company, 
includes  the  following: 

(1)  program  model  of  NCI  current 
processes  related  to  transactional 
research  agreements. 

(2)  provide  input  and  feedback 
regarding  NCI  proces.ses  related  to 
transactional  research  agreements. 

(3)  amend  model  based  on  feedback 
firom  NCI  and  Collaborator. 

(4)  provide  sufficient  information 
about  Collaborator  technology 
development  processes  to  elucidate  and 
improve  model. 

(5)  revise  model  as  ne€:essarv. 

(6)  jointly  test  model  using  current 
NCI  technology  that  is  not  subject  to 


confidentiality  obligation(s)  as  examples 
or  where  necessary  ensure  appropriate 
provisions  of  confidentiality  are 
applied. 

(7)  develop  commercial  version  of 
technology  development  information 
system. 

(8)  provide  resources  as  necessary. 

Dated;  January  8,  1997. 
Thomas  D.  Mays, 

Director,  Office  of  Technology  Development, 

OlM,  NCI. 

(FR  Doc.  97-1533  Filed  1-21-97;  8:4.S  am] 

BILUNG  COOE  4140-10-M 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application 
referenced  below  may  be  obtained  by 
contacting  George  H.  Keller,  Ph.D.,  at 
the  Office  of  Technology  Transfer, 
National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804 
(telephone  301/496-7735  ext.  246;  fax 
301/402-0220).  A  signed  Confidential 
Disclosure  Agreement  will  be  required 
to  receive  a  copy  of  the  patent 
application. 

Hepatitis  A  Virus  Receptor  and 
Methods  of  Use 

G  Kaplan.  SM  Feinstone  (FDA) 

Serial  No.  08/287,001  filed  05  Aug  94 

This  invention  describes  the 
discovery  and  isolation  of  HAVcr-1,  a 
simian  cellular  receptor  for  the  hepatitis 
A  virus  (HAV).  Cells  nonpermissive  to 
HAV  infection  transfected  with  HAVcr- 
1  cDNA,  a  novel  cell  surface  mucin-like 
glycoprotein,  gain  susceptibility  to  HAV 
infection.  The  invention  claims  nucleic 
acids  encoding  cellular  receptors  to 
HAV  which  hybridize  with  HAVcr-1 
probes.  The  invention  also  claims 
peptides  encoded  by  the  above- 
mentioned  HAV  receptor  nucleic  acid. 

Potential  areas  of  application  include 
use  of  HAVcr-1  receptors  for 
diagnostics;  use  of  HAVcr-1  receptors 
for  treatment  of  patients  infected  with 
HAV;  development  of  compounds 
capable  of  interacting  with  HAVcr-1 
receptors  which  could  inhibit  HAV 
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infection  and  be  used  to  treat  HAV 
infected  patients;  development  of 
transgenic  animals  for  HAV  vaccine 
production  and  testing. 

HAVcr-1  has  recently  been 
moleculariy  cloned  and  its  cDNA  is 
available  for  further  development.  A 
Notice  of  Allowance  has  recently  been 
issued  on  this  case  by  the  U.S.  Patent 
and  Trademark  Office;  foreign  rights  are 
also  available.  This  invention  is 
available  for  licensing  on  an  exclusive 
or  nonexclusive  basis. 

Dated:  January  9,  1997. 
Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer. 

|FR  Doc  97-1532  Filed  1-21-97;  8:45  ami 

BILUNG  CODE  41 40-01 -« 


Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 

HHS. 

action:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESS:  Licensing  information  and 
copies  of  the  U.S.  patent  applications     • 
listed  below  may  be  obtained  by 
contacting  the  indicated  licensing 
specialist  at  the  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804; 
telephone:  301/496-7057;  fax;  301/402- 
0220.  A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 

2,2'-Bipyridyl,  a  Ferrous  Chelator, 
Prevents  Vasospasm  in  a  Primate 
Model  of  Subarachnoid  Hemorrhage 

LL  Horky  (NINDS) 

Serial  No.  08/672,060  filed  26  )un  96 

Licensing  Contact:  Stephen  Finlev,  Ph.D., 
301/496-7735  ext  215 

Subarachnoid  hemorrhage  (SAH) 
occurs  in  28,000  people  per  year  in 
North  America.  Symptomatic 
vasospasm  occurs  in  the  majority  of 
individuals  suffering  SAH  and  is  the 
most  common  cause  of  morbidity  and 
mortality  in  patients  reaching 
neurological  care.  Specifically, 
vasospasm  causes  cerebral  ischemia  or 


stroke,  and  the  prevention  of  vasospasm 
could  prevent  stroke  and  death  as  well 
as  allow  physicians  more  freedom  in 
.scheduling  surgery  when  the  operative 
risks  are  lower. 

Intravenous  administration  of  2,2'- 
bipyridyl  successfully  prevented 
vasospasm  in  a  reliable  primate  model 
of  subarachnoid  hemorrhage.  Bipyridvl 
may  provide  a  safe,  cost-effective  and 
reliable  therapy  for  vasospasm  in  the 
clinical  setting.  Additional  ferrous 
chelates,  which  may  also  prove 
effective,  are  also  embodied  in  the 
invention,  (portfolio:  Central  Nervous 
System — Therapeutics,  neurological, 
stroke) 

Interleukin-4  Stimulated  T-Lymphocyte 
Cell  Death  for  the  Treatment  of 
Autoimmune  Diseases,  Allergic 
Disorders  and  Graft  Rejection 

M)  Lenardo,  SA  Boehme, )  Critchfield 
(NIAID) 

Serial  No  08/348,286  filed  30  Nov  94 

Licensing  Contact:  Jaconda  Wagner.  |  D..  301/ 
496-7735  ext  284 

The  discovery  that  interleukin-4  (IL- 
4)  predisposes  T  lymphocytes  to 
programmed  cell  death  (apoptosis) 
allows  for  a  novel  method  of  therapeutic 
intervention  in  diseases  caused  by  the 
action  of  IL— 4-responsive  T  cells. 
Specifically,  the  therapy  induces  the 
death  of  a  subpopulation  of  T 
lymphocytes  that  are  capable  of  reusing 
disease.  Current  therapies  may  cause 
general  death  or  suppression  of  immune 
responses  involving  T-cell<;,  severely 
comprising  a  patient's  immune  system. 
This  treatment  affects  only  the  subset  of 
T  cells  that  react  with  a  specified 
antigen,  thereby  leaving  a  patients 
immune  system  uncompromised.  This 
invention  is  useful  in  treating  allergies 
and  HIV  complications.  Both  fields  are 
available  for  licensing  (portfolio: 
Internal  Medicine — Therapeutics,  anti- 
inflammatory) 

Interleukin-2  Stimulated  T-Lymphocyte 
Cell  Death  for  the  Treatment  of 
Autoimmune  Diseases,  Allergic 
Disorders  and  Graf)  Rejection 

MJ  Lenardo  (NIAID) 

Serial  No,  08/482,724  filed  07  Jun  95 

Licensing  Contact:  Jaconda  Wagner.  ID.,  301/ 
496-7735  ext  284 

T-Cell  apoptosis  induced  by 
administration  of  IL-2  and  antigen 
offers  an  important  new  treatment  for 
allergic  disorders,  which  are  due  to  the 
effects  of  antigen-activated  T-cells. 
Antigen-activated  T-cells  cause  the 
release  of  harmful  lymphokines  and  the 
production  of  immunoglobulin  E  by  B 
cells.  Presently  available  methods  for 


treating  allergies  have  limitations 
because  they  are  nonspecific  in  their 
action  and  have  side  effects  and  limited 
efficacy.  IL-2  and  antigen  stimulates  the 
programmed  death  of  only  antigen- 
specific  T-cell^  while  leaving  the  rest  of 
the  patient's  T-cells  and  other  immune 
cells  intact  This  invention  is  also  useful 
in  treating  HIV.  Both  fields  of  use. 
allergies  and  HIV,  are  available  for 
licensing,  (portfolio:  Internal 
Medic:ine — Therapeutics,  anti- 
infiammatory) 

Dnted  ianudr\  13.  1997. 
Barbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 

Transfer 
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Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda  To  review  individual 
grant  applications 

Same  of  SEP  Behavioral  and 
Neurosciencps 

Date  |anuar>  20.  1997. 

Time:  3:30  p  m 

Place:  NIH,  Rockledge  2.  Room  5168 
Telephone  Ckinference. 

Contact  Person  Dr  jane  Hu,  Scientific 
Review  .^dminlstrator.  6701  R(x:kledgp  Drive, 
Room  5168,  Bethesda,  Maryland  20892,  (301) 
435-1245 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
and  funding  cyc:le. 

Name  of  SEP  Biological  and  Physiological 
Sciences 

Date  February-  4,  1997. 

Time  2:00  p.m 

Place  NIH,  Rockledge  2,  Room  6170 
Telephone  Conference. 

Contact  Person  Dr  Dennis  Leszczyski. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Rixim  6170.  Bethesda, 
Maryland  20892   (3011  435-1044 

Name  of  SEP  Multidisciplinary  Sciences. 

Dcjfe;  Februan  24-26,  1997. 

Time  8:00  am 

Place  Doubletree  Hotel,  Rockville, 
Maryland 

Contact  Person  Dr  Dharam  Dhindsa, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5206,  Bethesda. 
Maryland  20892.  (301)  43.5-1174. 

Name  of  SEP:  Clinical  Sciences. 

Date  February  24-26,  1997. 

rmie;8:30  am 

Place:  Hyatt  Regency,  Bethesda,  Maryland. 
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Contact  Person:  Dr.  Christine  Melchior. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4118,  Bethesda. 
Maryland  20«92.  (301)  435-1713 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Ctofe.  February  26.  1997 

Time  6  p.m. 

Place:  Doubletree  Hotel.  Rockville, 
Maryland. 

Contact  Person:  Or  Sooja  Kim,  Scientific 
Review  Administrator.  6701  R(x;ltledge  Drive, 
Room  4120,  Bethesda,  Maryland  20892,  (301) 
435-1780. 

Name  of  SEP:  Multidiscipiinary  Sciences. 

Date:  March  5-7,  1997 

Time.  8:00  a.m. 

Place:  Doubletree  Hotel,  Roclcville, 
Maryland. 

Contact  Person:  Dr  Bill  Bunnag,  Scientifir 
Review  Administrator.  6701  Rockledge  Drive, 
Koom  5212,  Bethesda,  Maryland  20892.  (301) 
435-1177 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  10-11.  1997 

Time:  8:30  a.m. 

Place:  Bethesda  Marriott  Hotel,  Bethesda. 
MD. 

Contact  Person:  Dr.  Nancy  Shinowara. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5216.  Bethesda. 
Maryland  20892,  (301)  435-1173. 

Name  of  SEP:  Multidiscipiinary  Sciences. 

Date:  March  27-28.  1997. 

Time:  6:00  p.m. 

Place  Courtyard  by  Marriott.  Rochester, 
New  York. 

Contact  Person:  Dr  Bill  Bunnag.  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5212,  Bethesda,  .Maryland  20892,  (301) 
435-1177 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  .sees,  552b(c)(4)  and  .552b(c)(6),  Title 
.5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  coinmeirial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93  306.  93.333,  93.337,  93.393- 
93.396.  93,837-9.1  844.  93  846-93.878. 
9  3  892,  93,893,  National  in.stitutes  of  Health. 
HHS) 

Dated   January  15.  1997. 
Paula  N.  Hayes, 

■Acting  Committee  Management  Officer,  NIH 
|FKD«k;   97-1535  Filed  1-21-97;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-N-Ofi] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Resean;h,  HUD. 

ACTION:  Notice 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork  • 
Reduction  Act  of  1995,  Public  Law  104- 
i;^  (44  U,S.C.  3.506(c)(2)(A)).  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  due:  Written 
comments  must  be  submitted  on  or 
before  March  24.  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer.  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development. 
451  7th  Street,  SW,  room  8226, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Sepanik  at  (202)-708-1060, 
Ext.  334  (this  is  not  a  toll-free  number), 
or  Linda  P  Hoyle,  Bureau  of  the  Census, 
Manufacturing  and  Con,struction 
Division,  room  2105.  FOB  4, 
Washington,  DC  20233-6900,  (301)  457- 
1321. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  propo.sed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  tne 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  colle<;tion 
techniques  or  other  forms  of  information 


technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Survey  of 
Manufactured  (Mobile)  Home 
Placements. 

OMB  Control  Number:  2528-0029. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Survey  of  Manufactured  (Mobile)  Home 
Placements  collects  data  on  the 
characteristics  of  newly  manufactured 
homes  placed  for  residential  use 
including  number,  sales  price,  location, 
and  other  selected  characteristics,  HUD 
uses  the  statistics  to  respond  to  a 
Congressional  mandate  in  the  Housing 
and  Community  Development  Act  of 
1980,  42  U.S.C,  5424  note,  which 
requires  HUD  to  collect  and  report 
mobile  home  sales  and  price 
information  for  the  nation,  census 
regions,  states,  and  selected 
metropolitan  areas  and  to  monitor 
whether  new  manufactured  homes  are 
being  placed  on  owned  rather  than 
rented  lots.  HUD  also  used  these  data  to 
monitor  total  housing  production  and 
its  affordability. 

Data 

Agency  Form  Numbers:  C-MH-9A, 
C-MH-9B. 

Members  of  affected  public:  Business 
firms  or  other  for-profit  institutions. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
■'hours  of  response: 

Number  of  respondents:  4.000. 

Estimate  Responses  per  Respondent: 
2. 

Time  per  respondent:  30  minutes. 

Total  hours  to  respond:  4,000. 

Respondent's  Obligation:  Voluntary. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Title  42  U.S.C.  5424  note.  Title 
13  U.S.C.  Section  8(b),  and  Title  12,  U.S.C, 
Section  1701z-l. 

Dated:  January  10,  1997. 
Lawrence  L.  Thompson, 

General  Deputy  Assistant  Secretary,  Office 

of  Polity  Development  and  Research. 

|FR  Doc.  97-1457  Filed  1-21-97;  8:45  am) 
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[Docket  No.  FR-4200-N-06] 

Notice  of  Proposed  Information; 
Collection  for  Public  Comments 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 
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summary:  The  proposed  information  by  the  project  architect,  assembled  and  there  have  been  no  claims  made  for 

collection  requirement  described  below  forwarded  by  the  PHA.  infringement  of  any  patent; 

will  be  submitted  to  the  Office  of  Members  of  affected  public:  State  or  ^  That  no  claims  of  any  nature  by  any 

Management  and  Budget  (0MB)  for  Local  Government.  lalwrer.  mechanic,  subcontractor,  material 

review,  as  required  by  the  Paperwork  Estimation  of  the  total  number  of  pha  and"""^"'  ^"^  outstanding  against  the 

Reduction  Act.  The  Department  is  hours  needed  to  prepare  the  information  g  j^^j 

soliciting  public  comments  on  the  collection  including  number  of  n.       r             ,          ^^     ^ 

subject  proposal.  respondents,  frequency  of  response,  and  °%'J^'  completion  fixed  in  con- 

DATES:  Comments  due:  March  24,  1997.  ^°"^«  o/ response  .For  the  one  form,  on  oat"  for  completion  as  extended  .. 

ADDRESSES-  IntprpstpH  npr«!nn«:  am  ^  °"^^  P^"^  prO|ect  basis,  147  .^ctual  completion  date  of  contract 

ADDRESSES,  interested  persons  are  respondents,  one  response  per  project.  work 

invited  to  submit  comments  regarding  ^^7  ^^,3,  responses,  1  hour  average  per  Original  contract  pnce  $ 

his  proposal  Comments  should  refer  to  response.  184  total  burden  hours  Authorized  additions 

the  proposal  by  name  and/or  OMB  i^tatus  of  the  proposed  information  Subtotal $ 

Control  Number  and  should  be  sent  to:  coy/ecfion;  Reinstatement,  with  change.  Authorized  deductions  excluding 

Mildred  M.  Hamman,  Reports  Liaison  liquidated  damages. 

Officer,  Public  and  Indian  Housing,  „  Authority:  Section  3506  of  the  Paperwork  Adjusted  Co,.iract  Pnce  $ 

Department  of  Housing  and  Urban  ^flZZ^"'            '  "'               "^'"' '''  ^'' 

Development,  451  7th  Street,  S.W.,  «« an^ended  Total  payments  to        $ 

D„ r„-Q   tA;„„u-      ,        n  (-  or.,.-irv  Dated:  anuary  10,  1997  Contractor 

Room  4238,  Washington,  D.C.  20410-  „    .    ^           .          .  t^,„]  a^       .    f                         • 

5QQQ                             *  Kevin  Emanuel  Marchman,  Total  Amount  of              $ 

T^B  r,  .«^.r«  ...r««.-a^.^.  ^«.„.^,  "^^"g  Assistant  Secretary  for  Public  and  Liquidated  Dam- 

FOR  FURTHER  INFORMATION  CONTACT:  Indian  Housing,  ^^^^  assessed 

Mildred  M.  Hamman,  (202)  70&-O846,  Balance  $ 

for  copies  of  the  proposed  forms  and  f"°""  of  Certificate  of  Completion—  and 

other  available  documents.  (This  is  not  Consolidated  lo  That  voucher  for  final  payment  in  the 

a  toll-free  number).  (Not  to  be  used  if  there  are  any  incomplete  ^'""V^'  °^ ' — ^  '*  '^"''  ^"*^ 

SUPPLEMENTARY  INFORMATION:  The  or  unsettled  items  outstanding)  payable. 

Department  will  submit  the  proposed (Signatures) 

information  collection  to  OMB  for  Certificate  of  Completion— Consolidated  ^°"^  °^  Signatures  for  Certificate  of 

review,  as  required  by  the  Paperwork  This  is  to  certify  that  all  work  and  Cximpletion 

Reduction  Act  of  1995  (44  U.S.C.  materials  have  been  carefully  inspected  by  body  of  Ortificate 

Chapter  35,  as  amended).  duly  authorized  representatives  or  agents  of  of  Completion 

This  Notice  is  soliciting  comments  'fj^  ^^^^  ?f  °^"«^ ,      ^T'.?*!^'  ''^"^  '"*"'«'  °^  ''"^^ 

from  members  of  the  niihlir  nnH  affprtpH  '^®  '^^'"'^  Housing  Agency  (PHA),  By 

n^m  memoers  ottne  public  and  attected  ^^^  ^^^  ,j^g  ^^^^  of  contractor),  hereinafter  Title 

agencies  concerning  the  proposed  called  the  Contractor,  has  furnished  all  labor  Date 

collection  of  information  to:  (1)  evaluate  materials,  and  services  required  for  the  (type  Cxjncurred  in: 

whether  the  proposed  collection  of  of  contract)  of  the  (name  and  number  of  Chief.  Architectural        (name  of  Architect) 

information  is  necessary  for  the  proper  project),  located  in  (city)  (state)  in  accordance  Staff                           By 

performance  of  the  functions  of  the  with  the  requirements  of  the  Specifications  Date                               Title 

agency,  including  whether  the  ^"'^  Drawings  and  Contract  No  Date 

information  will  have  practical  utility;  ^^'^'^             between  the  Local  PHA  and  the  Labor  Relations              Approved  for  HUD: 

(2)  evaluate  the  accuracy  of  the  agency's  %\^?-  ^^^,^.  ,^^P«-'- 

estimate  of  the  burden  of  the  proposed  ,  y^at  all  work  covered  by  this  contract.  ,^„  ^      „,  ,,,„  ^.,   .  ,   „^,  „  ,,       , 

collection  of  information;  (3)  enhance  originally  required  to  be  completed  on  (date),  ^^^  ""^  97-1458  Filed  1-21-97;  8:45  ami 

the  quality,  utility,  and  clarity  of  the  was  actually  completed  on  (date)  wlung  cooe  4jio-«-«i 

information  to  be  collected;  and  (4)  2.  That  all  changes  permitted  or  required . 

minimize  the  burden  of  the  -collection  of  to  ^  made,  except  minor  modifications  and  r[>ocket  No  FR-4200-N-071 

information  on  those  who  are  to  ^"'^'^  adjustments,  have  been  authorized  by  ^                                           ^ 

respond,  including  through  the  use  of  "'"."^"  f  ^  '^"'y  approved  Change  Orders.  ^    ,      ^  Proposed  Information; 

„„„,„„•„,„  „.,. f„,    .  „„,,     ..  and  all  stop  orders  have  been  confirmed  and  l^   ,.     ^,       J    'VL^^  ••■iv/nnaiiwn, 

appropriate  automated  collection  jj^j^^  -^^  writing  Collection  for  Public  Comment 

techniques  or  other  forms  of  information  3  jj,at  all  Proceed  Orders  have  been  nfT 

technology;  e^g.  permitting  electronic  supported  by  approved  Change  Orders  Sec^In  fo^^'pol  c v  D^vd^^^^          and 

submission  of  responses.  equitably  adjusting  the  contract  price  and/or  ^e^-^iary  tor  Koiicy  ueveiopment  and 

This  Notice  also  lists  the  following  time,  where  adjustment  is  indicated,  Kesearcti,  HUU. 

information:  4.  That  Change  Orders  Nos         constitute  ACTION:  Notice. 

rn!inLtf.n'^'!fncoS2'^*^  ^^  ^nd^o"  ti^.^anSt^Alf  Chang^C^^  SUMMARY:  The  proposed  information 

>^.7o  A         tI?    I  issued  in  connection  with  this  contract  are  col!et:tion  request  described  below  will 

OMB  Control  Number:  2577-0021.  ^5,5^  „„  {^e  attached  Schedule;  be  submitted  to  the  Office  of 

Description  of  the  need  for  the  5.  That  all  certificate,  bonds,  guaranties.  Management  and  Budget  (OMB)  for 

information  and  proposed  use:  HUD  warranties,  insurance,  and  tests  required  review,  as  required  by  the  Paperwork 

needs  the  information  on  the  Certificate  under  the  contract  have  been  furnished  or  Reduction  Act.  The  Department  is 

ofCompletion— Consolidated  because  it  P^*™^,'|'    „„^  ,       ...     ,.        ,  soliciting  public  comment  on  the 

transmits  information  from  the  FHAs  to  ,,  ^  ~^«'  *^f  ^^^  has  obtamed  from  the  subiet^t  oroDosal 

HI  in  r^r^r,n^^r^■,r,n  th^  r^,„^r.Uf i^.,  r.(  Cxjntractor  the  attached  Certificate  and  suu)t«-i  propobdi. 

HUD  concerning  the  completion  of  ^^^^^^  ^^           ^^^  ^^^  .^  f^,,  ^^  ^„  d^^ES:  Comments  due:  March  24,  1997. 

construction  contracts;  this  in  ormation  f^^^er  claims  under  this  contract,  ADDRESSES:  Interested  persons  are 

IS  needed  so  that  HUD  may  authorize  7  That  all  laborers  and  mechanics  have  invited  to  submit  comm^fits  regarding 

payment  of  funds  due  the  contractor  or  been  paid  not  less  than  the  minimum  wage 

developer.  The  information  is  supplied  rates  as  established  in  said  contract,  and  that 


rA#ic 
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this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451— 7th  Street,  SVV.,  Room  8226. 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
ludson  lames,  202-708-1336.  xl30  (this 
is  not  a  toll-free  number)  for  copies  of 
the  proposed  forms  and  other  available 
documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collections  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessarv  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(2)  evaluate  the  accuracy  of  the  agencv's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  claritv  of  the 
information  to  be  collec:ted;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Policy  Development 
and  Research— Business  Establishment 
Survey  for  the  Interim  Outcomes 
Assessment  of  the  Empowerment  Zones 
and  Enterprise  Communities  Program. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD  is 
performing  an  evaluation  studv  of  the 
Empowerment  Zones  and  Enterprise 
Communities  Program,  called  the 
Interim  Outcomes  Assessment.  As  part 
of  that  study,  a  survey  will  be 
conducted  in  a  sample  of  the 
Empowerment  Zones  and  Enterprises 
Communities,  and  within  the  sample 
sites,  with  a  sample  of  business 
establishments.  It  is  HUD's  intent  that 
this  survey  establish  a  baseline  measure 
of  the  u.se  and  awareness  of  zone 
program  services  and  incentives  by  zone 
businesses.  A  second  set  of  surveys  will 
be  conducted  three  years  later  A  single 
instrument  will  be  used  to  collect 
information  ovtr  the  telephone.  The 
information  collected  includes 
information  about  the  firm's  knowledge 


of  the  Empowerment  Zone  programs, 
their  past  and  planned  use  of  such 
programs,  their  perception  of  the  zone 
as  a  place  to  do  business,  and  some 
characteristics  of  firm  (including 
number  of  employees  and  industry 
designation). 

Members  of  affected  public: 
Representatives  of  business 
establishments  in  the  six  Empowerment 
Zones  (parts  of  Atlanta,  Baltimore, 
Chicago,  Detroit.  New  York,  and 
Philadelphia/Camden. 

Estimated  Burden:  4.800  respondents 
(2.400  in  each  of  two  waves).  15 
minutes  per  response  on  average, 
resulting  in  1,200  hours  of  total 
reporting  burden. 

Status  of  proposed  information 
collection:  New. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35. 
as  amended.  ■-. 

Date:  lanuary  9,  1997. 

Michael  A.  Stegman, 

Assistant  Secretary  for  Policy  Development 
and  Research. 

(FR  Doc.  97-1459  Filed  1-21-97;  8:45  am) 

BILUNG  CX>OE  4210-C2-M 

[Docket  No.  FR-4200-N-09] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  March  24,  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  Policy 
Development  and  Research.  Department 
of  Housing  &  Urban  Development,  451 
7th  Street.  SW.  Room  8226,  Washington. 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stacy  Jordan.  202-708-O42B  (this  is 

not  a  toll-free  number)  for  copies  of  the 

proposed  forms  and  other  available 

documents. 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 

information  collection  to  OMB  for 


review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to; 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  National  LIHTC 
Data  Collection  and  Analysis. 
OMB  Control  Number,  )f  applicable: 
Description  of  the  need  for  the 
information  and  proposed  use:  This 
research  will  collect  basic  data  on 
LIHTC  project  placed  in  service  in  the 
years  1995  and  1996.  A  previous  LIHTC 
data  collection  collected  similar  data  for 
the  years  1987-1994.  The  1987-1994 
database  is  available  at 
www.huduser.org/lihtc/.  The  proposed 
collection  would  update  the  database  to 
aid  analysis  of  LIH'TC  projects  and  serve 
as  a  sampling  fi-ame  for  further  research 
by  HUD  and  others.  The  Department 
anticipates  using  the  same  data 
collection  instrument  for  projects  placed 
in  service  in  1997,  1998,  and  1999,  as 
these  data  become  available  from  state 
housing  agencies. 

Attached  is  the  survey  instrument 
OMB  approved  for  the  previous  LIHTC 
data  collection.  The  Department 
anticipates  collecting  the  same 
information  to  the  extent  that  the  it  is 
available  from  individual  tax  credit 
agencies.  Agencies  will  be  allowed  to 
provide  the  information  either  on  the 
form  or  on  a  computer  file. 
Agency  form  numbers,  if  applicable: 
Members  of  affected  public:  54  State 
and  local  housing  agencies. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Number  of 
respondents,  54;  number  of  responses 
per  respondent,  1;  total  annual 
responses,  54;  hours  per  response,  24; 
and  total  hours.  1,296. 


UMI 


Status  of  the  proposed  information 
collection:  Pending  0MB  approval. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  January  9,  1997. 

Michael  A.  Stegman, 

A/S  Secretary  for  Policy.  Development  and 
Research 
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State:  STATE 


Project  Name: 

Project  Street  Address: 


LIHTC  DATA  FORM 
(With  corresponding  variable  names) 

State  Identifying  Number:    STATE  ID 

PROJECT 


Owner/Owner's 
Representative: 


PROJ  ADD 

■;numb£r) 


PROJ  CTY 

(crrv) 


CONTACT 

(FIRST  NAME 

COMPANY 


CO  ADD 


Number  of  Total  Units:  N  UNITS 
Number  of  Low-Income  Units:         LI  U 
Number  of  Total  Units  by  Size.     N 

Year  Placed  In  Service: 

Year  Project  Received  Alloc 
or  Bond  Issued 


Credit  Pi 


Does  project  have  a  nw^^jifbfit  sponsor^ 


n    New  Construction 

D    Rehab  (with  or  without  acquisition) 

D    Existing  (for  1987-89  only) 


D  9%  (70%  present  value) 
D  4%  (30%  present  value) 
D    Both 

Yes 
NGN  PROF      D 


Increased  due  to  location  m  qualified  tract  or  difficult  development  area?      BASIS  D 

Does  project  use  tbx  exempt  bonds ^  BOND  D 

Does  project  use  Farmers  Home  Sect'oi'  5' 5  loans'  FMHA  D 


No 
D 

D 
D 
D 
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Instructions  for  LIHTC  Data  Form 


State:  Enter  the  Postal  Service  two  character  abbreviation  for  your  state. 


State  Identifying  Number:    Enter  the  numt>er  or  code  sequence  that  your  agency  uses  to  identify  properties, 
an  identifier  that  will  permit  future  identification  of  this  project. 


This  s  haul  a  t>e 


Project  Name:  Enter  the  name  of  the  project,  if  one  exists.   Example 
name  {e.g..  Venture  Limited  III. 


Westside  Terrace  Apartments.    Do  not  enter  a  partnership 


Project  Address:  Enter  the  complete  street  address  of  the  property,  including  city,  state,  and  (if  available)  zip  code  Do  not  enter 
a  P.O.  box  or  multiple  addresses  (e.g.,  52-58  Garden  Street).  If  the  project  consists  of  more  than  one  building  with  different  street 
addresses,  enter  only  one  address,  using  the  address  for  the  building  with  the  greatest  number  of  units. 

Owner's  Contact  Name,  Address  and  Phone  Number:  Enter  the  name,  address  and  phone  number  of  the  owner  or 
owner's  contact  person.  This  will  often  be  a  representative  of  the  general  partner.  This  information  will  be  used  for  future  mail 
or  telephone  contacts  regarding  the  development.  As  such,  we  need  an  individual  and  company  name  and  address  as  opposed  to 
the  partnership  name. 

Total  Number  of  Units  in  Project:    Enter  the  total  number  of  units  in  this  project,  summing  across  buildings  if  needed. 

Number  of  Low  Income  Units:  Enter  the  number  of  units  in  tf>e  development  (summing  across  buildings  if  necessary)  that 
were  qualified  to  receive  Low  Income  Housing  Tax  Credits  at  the  time  the  buildings  were  placed  m  service 

Number  of  Units  by  Size  :    Enter  the  number  of  units  in  the  development  (summing  across  tHjildmgs  if  necessary)  thathav 
0,  1 ,  2,  3  or  4  or  more  bedrooms. 

Year  Raced  In  Service:  Enter  the  last  2  digits  of  the  year  the  project  was  placed  in  service  If  this  is  a  multiple  building  project, 
with  more  than  one  placed  in  service  date,  enter  the  most  recent  date.  Placement  in  service  date  is  available  from  IRS  Form  8609, 
Item  5. 

Year  Project  Received  Allocation:  Enter  the  last  2  digits  of  the  initial  allocation  year  for  the  project  Allocation  date  is 
available  from  IRS  Form  8609,  Item  la.    If  the  project  received  multiple  allocations,  use  the  earliest  allocation  year 


Type  (New  Construction  or  Acquisition/Rehab):   Enter  the  production  type  for  which  the  project  is  receiving  tax  credits 
i.e.,  a  newly  constructed  project  and/or  one  involving  rehabilitation.   For  projects  allocated  in  1987-1989  only,  an  additional  type 
-  acquisition  only  -  is  also  possible.    If  the  project  involves  both  New  Construction  and  Rehab,  check  both  boxes 
type  can  be  inferred  from  IRS  Form  8609,  Item  6.   If  box  a  or  b  is  checked,  the  building  «  new  construct/on 
is  checked,  the  building  is  acquisition/rehab.    If  box  c  only  is  checked,  the  building  is  acquisition -only.) 


(Construction 
If  box  c  and  d  or  e 


Credit  Percentage:  This  item  indicates  the  type  of  credit  provided:  9%  credit  (70%  present  value)  or  4%  '30  %  present  value). 
Maximum  applicable  credit  percentage  allowable  is  available  from  IRS  Form  8609,  Item  2.  The  entry  on  the  8609  is  an  exact 
percentage  for  the  project  and  may  include  several  decimal  places  (e.g.,  8.89%  or  4.2%).  Please  check  the  closest  percentage  - 
either  9  or  4  percent.    The  box  marked  'Both'  may  be  checked  for  vtrhere  acquisition  is  covered  at  4%  and  rehab  at  9% 


Does  project  have  a  non-profit  sponsor?   Check  yes  if  the  project  sponsor  is  a  501 -3-C  non  profit  entity, 
criteria  for  determining  projects  to  be  included  in  tfte  10  percent  non-profit  set  aside. 


Use  the  same 


Increased  Basis  Due  to  Location  in  a  Qualified  Census  Tract  or  Difficult  Development  Area  Check  yes  if  the  project 
actually  received  increased  basis  due  to  its  location  in  a  qualified  census  tract  or  difficult  development  area.  Increased  basis  can 
be  determined  from  IRS  Form  8609,  Item  3b.    (Note:  projects  may  be  located  in  a  qualified  tract  without  receiving  the  increase  ) 

Does  project  use  tax  exempt  bonds?  Check  yes  if  financing  was  provided  through  tax  exempt  bonds.  Use  of  tax  exempt 
bonds  can  be  determined  from  IRS  Form  8609,  Item  4,  which  shovtrs  the  percentage  of  the  basis  financed  from  this  source 

Does  project  use  Farmers  Home  Section  515  loans?  Check  yes.  if  the  project  was  financed  with  a  Farmers  Home  Section 
515  direct  loan. 
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|FR  Doc.  97-1460  Filed  1-21-97;  8:45  am] 

BILUNO  COOe  4210-62-C 

(Docket  No.  FR-420O-N-10] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 

action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budj^et  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A))  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  due:  Written 
comments  must  be  submitted  on  or 
before  March  24.  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer.  Office  of  Policy 
Development  and  Research.  Department 
of  Housing  and  Urban  Development, 
451  7th  Street.  SVV..  Room  8226, 
Washington,  DC  20410 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ronald  ].  Sepanik  at  (202)-708- 
1060.  Ext.  334  (this  is  not  a  toll-free 
number),  or  Edward  D.  Montfort.  Bureau 
of  the  Census.  HHES  Division. 
Washington.  DC  20233,  (301)-763-6068 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  neces.sarv  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  colle<:ted:  and  (4) 
minimize  the  burden  of  the  colle<;tiun  of 
information  on  those  who  are  to 
respond:  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 


technology,  e.g..  permitting  electronic 

submission  of  responses. 
This  Notice  also  lists  the  following 

information: 

Title  of  Proposal:  1997  American 

Housing  Survey — National  Survey. 
OMB  Control  Number:  2528-00'l7. 
Description  of  the  need  for  the 
information  and  proposed  use:  The 
1997  American  iiousing  Survey- 
National  Sample  (AHS--NS)  provides  a 
periodic  measure  of  the  size  and 
composition  of  the  housing  inventory  in 
our  country.  Title  12.  United  States 
Code.  Sections  1701Z-1.  170lZ-2(g). 
and  170lZ-10a  mandate  the  collection 
of  this  information. 

The  1997  survey  is  similar  to  previous 
AHS-NS  surveys  and  collects  data  on 
subjects  such  as  the  amount  and  types 
of  housing  in  the  inventory,  the  physical 
condition  of  the  inventory,  the 
characteristics  of  the  occupants,  the 
persons  eligible  for  and  beneficiaries  of 
assisted  housing  by  race  and  ethnicity, 
and  the  number  and  characteristics  of 
vacancies. 

Policy  analysts,  program  managers, 
budget  analysts,  and  Congressional  staff 
use  AHS  data  to  advise  executive  and 
legislative  branches  about  housing 
conditions  and  the  suitability  of  policy 
initiatives.  Academic  researchers  and 
private  organizations  also  use  AHS  data 
in  efforts  of  specific  interest  and 
concern  to  their  respective 
communities. 

The  Department  of  Housing  and 
Urban  Development  (HUD)  needs  the 
AHS  data  for  two  important  uses. 

1   With  these  data,  policy  analysts  can 
monitor  the  interaction  among  housing 
needs,  demand  and  supply,  as  well  as 
changes  in  housing  conditions  and 
costs,  to  aid  in  the  development  of 
housing  policies  and  the  design  of 
housing  programs  appropriate  for 
different  target  groups,  such  as  first-time 
home  buyers  and  the  elderly. 

2.  With  these  data,  HUD  can  evaluate, 
monitor,  and  design  HUD  programs  to 
improve  efficiency  and  effectiveness. 

Agency  Form  Numbers:  Computerized 
Versions  of  AHS-22  and  AHS-23. 

Members  of  affected  public: 
Households. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  Information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

Number  of  respondents:  55,000. 

Estimate  Responses  per  Respondent:  1 
every  two  years. 

Time  per  respondent:  34  minutes. 

Total  hours  to  respond:  31,733. 

Respondent's  Obligation:  Voluntary. 

Status  of  the  proposed  mformation 
collection:  Pendmg  OMB  approval. 


Autliority:  Title  13  U.S.C.  Section  9(a),  and 
Title  12,  U.S.C,  Section  1701z-l  et  seq. 

Dated:  )anuary  10.  1997, 
Lawrence  L.  Tliompson, 
General  Deputy  Assistant  Secretary,  Office 
of  Policy  Development  and  Research. 
(FR  Doc.  97-1461  Filed  1-21-97:  8:45  am] 
BILLING  COOE  4210-C2-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 

[CA-010-1430-01;  GAGA  37508] 

Public  Land  Order  No.  7238;  Partial 
Revocation  of  Secretarial  Order  Dated 
November  11, 1929;  Calif omia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  partially  revokes  a 
Secretarial  order  insofar  as  it  affects  6.50 
acres  of  lands  withdrawn  for  Power  Site 
Classification  No.  241.  The  lands  are  no 
longer  needed  for  this  purpose,  and  the 
revocation  is  necessary  to  facilitate  a 
pending  land  exchange  under  Section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  The  lands  are 
temporarily  closed  to  surface  entry  and 
mining  due  to  a  pending  land  exchange. 
The  lands  have  been  and  continue  to  be 
open  to  mineral  leasing.  The  Federal 
Energy  Regulatory  Commission  has 
concurred  with  this  action. 
EFFECTIVE  DATE:  January  22,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA-931.4).  2135  Butano  Drive, 
Sacramento.  California  95825;  916-979- 
2858. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated 
November  11.  1929,  which  established 
Power  Site  Classification  No.  241,  is 
hereby  revoked  insofar  as  its  affects  the 
following  described  lands: 

All  lands  in  the  following  described 
tracts  lying  within  20  feet  of  each  side 
of  the  center  line  of  the  constructed 
transmission  line  of  the  Southern 
Sierras  Power  Company  as  shown  on 
map  in  30  sheets  filed  with  its 
application,  Independence  02165.  and 
incorporated  in  its  grant  under  the  act 
of  March  4.  1911  (36  Stat.  1235,  1253), 
issued  by  the  Secretary  of  the  Interior  on 
May  6.  1919: 

Mount  Diablo  Meridian 

T.  7S.,R.  33  E.. 
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Sec.  30,  SV^  of  lot  2  of  NW'A,  lot  1,  and 
NVi  of  lot  2  of  SWV«  (originally 
described  as  SW'ANW'A,  N'/zSW'A,  and 
SEV4SWV4): 

Sec.  31 ,  NW'ANE'A,  SE'ANE'A,  NV2  of  lot 
1  of  NWV4  (originally  described  as 
NEV4NWV4),  and  NEV4SEV4. 

The  areas  described  aggregate  6.50  acres  in 
Inyo  County. 

2.  The  above  described  lands  are 
hereby  made  available  for  exchange 
under  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43 
U.S.C.  1716  (1988). 

3.  The  lands  have  been  open  to 
mining  under  the  provisions  of  the 
Mining  Claims  Rights  Restoration  Act  of 
1955,  30  U.S.C.  621  (1988).  However, 
since  this  act  applies  only  to  lands 
withdrawn  for  power  purposes,  the 
provisions  of  the  act  are  no  longer 
applicable.  The  lands  have  been  and 
continue  to  be  open  to  mineral  leasing. 

4.  The  State  of  California  has  waived 
its  right  of  selection  in  accordance  with 
the  provisions  of  Section  24  of  the 
Federal  Power  Act  of  June  10,  1920,  as 
amended,  16  U.S.C.  818  (1988). 

Dated:  January  10,  1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(PR  Doc.  97-1473  Filed  1-21-97;  8:45  am] 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  11,  1996.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
February  6,  1997. 
Carol  D.  Shull, 

Keeper  of  the  National  Register. 
CALIFORNIA 
Los  Angeles  County:  Farnsworth,  Gen. 

Charles  S.,  County  Park.  568  E.  Mt. 

Curve  Ave..  Altadena,  97000027 
Modoc  County:  Adin  Supply  Company,  W 

side  of  Main  St.  betv>feen  Center  and 

McDowell  Sts.,  Adin,  97000028 
COLORADO 

Teller  County:  Twin  Creek  Ranch,  1465 

Teller  Co.  Rd.  31,  Florissant  vicinity. 

97000029 
GEORGIA 


Muscogee  County:  Green  Island  Ranch, 

6551  Green  Island  Dr.,  Ck)lumbus, 

97000030 
ILLINOIS 
.Adams  County:  Coce-Cola  Bottling 

Company  Building,  616  N.  24th  St., 

Quincy,  97000032 
McLean  County:  Greenlee,  Robert,  House, 

806  N.  Evans  St.,  Bloomington.  97000033 
Stephenson  County:  L,cha  Water  Tower. 

201  Vernon  St.,  Lena.  97000034 
Winnebago  County;  Chick  House,  119-123 

S.  Main  St.,  Rockford.  97000031 
MISSISSIPPI 
Lee  County:  Tupelo  Homesteads.  Co  Rds 

665  and'657  and  Co.  Dr.  647,  S  of  jet. 

with  the  Natchez  Trace  Parkway,  Tupelo, 

97000035 
TENNESSEE 
Tipton  County:  Canaan  Baptist  Church. 

211  N.  Main  St.,  Covington.  97000036 
Tipton  County:  Coca-Cola  Bottling  Plant, 

126  US  51,  S,  Covington,  97000038 
Tipton  County:  Old  Trinity  Episcopal 

Church,  Charleston  Rd..  4  mi  NE  of 

Mason,  Mason  vicinity,  97000039 
Tipton  County:  South  College  Street 

Historic  District,  600,  700,  and  800 

Blocks  of  S.  College  St,,  Covington, 

97000037 
VERMONT 
Bennington  County:  Dorset  Village  Historic 

District  (Boundary  Increase),  Jet.  of 

Church  St.  and  West  Rd.,  Dorset, 

97000040 
|FR  Doc.  97-1529  Filed  1-21-97;  8:45  am) 
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Bureau  of  Reclamation 

Central  Valley  Project  Improvement 
Act,  Criteria  for  Evaluating  Water 
Conservation  Plans 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  draft  decision  of 

evaluation  of  water  conservation  plans. 

SUMMARY:  To  meet  the  requirements  of 
the  Central  Valley  Project  Improvement 
Act  (CVPIA),  the  Bureau  of  Reclamation 
(Reclamation)  developed  and  published 
the  Criteria  for  Evaluating  Water 
Conservation  Plans  (Criteria)  dated 
April  30,  1993,  These  Criteria  were 
developed  based  on  information 
provided  during  public  scoping  and 
public  review  sessions  held  throughout 
Reclamation's  Mid-Pacific  (MP)  Region, 
Reclamation  uses  these  Criteria  to 
evaluate  the  adequacy  of  all  water 
conservation  plans  developed  by  project 
contractors  in  the  MP  Region,  including 
those  required  by  the  Reclamation 
Reform  Act  of  1982,  The  Criteria  were 
developed  and  the  plans  evaluated  for 
the  purpose  of  promoting  the  most 
efficient  water  use  reasonably 
achievable  by  all  MP  Region's 
contractors.  Reclamation  made  a 
commitment  (stated  within  the  Criteria) 


to  publish  a  notice  of  its  draft 
determination  on  the  adequacy  of  each 
contractor's  water  conservation  plan  in 
the  Federal  Register  and  to  allow  the 
publii;  a  minimum  of  30  days  to 
comment  on  its  preliminary 
determinations.  This  program  is  on- 
going; an  updated  list  will  be  published 
to  recognize  districts  as  plans  are 
revised  to  meet  the  Criteria 
DATES:  .Ml  public  comments  must  be 
received  by  Reclamation  by  February 
21,  1997. 

ADDRESSES:  Please  mail  comments  to 
the  address  provided  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Prillwit?.,  Bureau  of 
Reclamation,  2800  Cottage  Way,  MP- 
402  Sacramento  CA  95825.  To  be  placed 
on  a  mailing  list  for  any  subsequent 
information,  please  write  Marsha 
Prillwitz  or  telephone  at  (916)  979- 
2397. 
SUPPLEMENTARY  INFORMATION: 

Under  provisions  of  Section  3405(h) 
of  the  CVPL^  (Title  34  of  Public  Law 
102-575).  "The  Secretary  |of  the 
Interior)  shall  establish  and  administer 
an  office  on  Central  Valley  Project  water 
conservation  best  management  practices 
that  shall  •   •   •  develop  criteria.  For 
evaluating  the  adequacy  of  all  water 
conservation  plans  developed  by  project 
contractors,  including  those  plans 
required  by  section  210  of  the 
Reclamation  Reform  Act  of  1982."  Also, 
according  to  Sedion  3405(e)(1).  these 
criteria  will  be  developed  "*    *   'with 
the  purpose  of  promoting  the  highest 
level  of  water  use  efTiciency  reasonably 
achievable  by  project  contractors  using 
best  available  cost-efTective  technology 
and  best  management  practices." 

The  MP  Criteria  states  that  all  parties 
(districts)  that  contract  with 
Reclamation  for  water  supplies 
(municipal  and  industrial  contracts  over 
2.000  irrigable  acre-feet  and  agricultural 
contracts  over  2,000  irrigable  acres)  will 
prepare  water  conservation  plans  which 
will  be  evaluated  by  Reclamation  based 
on  the  following  required  information 
detailed  in  the  steps  listed  below  to 
develop,  implement,  monitor,  and 
update  their  water  conservation  plans. 
The  steps  are: 

1.  Coordinate  with  other  agencies  and 
the  public. 

2.  Describe  the  district. 

3  Inventorv  water  resources. 

4.  Review  the  past  water  conservation 
plan  and  activities. 

5.  Identify  best  management  practices 
to  be  implemented. 

6.  Develop  schedules,  budgets,  and 
projected  results. 

7  Review,  evaluate,  and  adopt  the 
water  conservation  plan. 
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8.  Implement,  monitor,  and  update 
the  water  conservation  plan. 

The  MP  contractor  listed  below  has 
developed  water  conservation  plans 
which  Reclamation  has  evaluated  and 
preliminarily  determined  meet  the 
requirements  of  the  Criteria. 

•  Pacheco  Water  District. 

PubUc  comment  on  Reclamation's 
preliminary  (i.e.,  draft)  determinations 
at  this  time  is  invited.  Copies  of  the  plan 
listed  above  will  be  available  for  review 
at  Reclamation's  MP  Regional  Office 
and  MP's  area  offices.  If  you  wish  to 
review  a  copy  of  the  plan,  please  contact 
Ms.  Prillwitz  to  find  the  office  nearest 
you. 

Dated:  January  10.  1997. 
Kirk  C  Rodgers. 

Deputy  Regional  Director 

|FR  Doc.  97-1495  Filed  1-21-97;  8:45  am) 

BHJJNQ  COOE  4310-M-M 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

FCS.C.  Meeting  Notice  No.  1-67] 

Sunshine  Act  Meeting;  Foreign  Claims 
Settlement  Commission 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduUng  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows. 

Date  and  Time  Tues.,  lanuary  28.  1997. 
10:00  a.m. 

Subject  Matter:  1  Qinsideration  of 
Proposed  Decisions  on  claims  against 
Albania 

2.  Hearings  on  the  record  on 
objections  to  Proposed  Decisions  in  the 
following  claims  against  Albania: 

ALB-032,  ALB-034,  ALB-0.35,  and  ALB- 
043 — Cleopatra  Karselas,  Eftalia  .Maliou, 
Cieorge  Karselas.  and  Olga  Dntule 
ALB-067 — Zhaneta  Faber 
ALB-120— Hito  Hitai 
ALB-217— ArthurGeneralis 

Status  Open 

Subject  matter  not  disposed  of  at  the 
scheduled  meeting  may  be  carried  over 
to  the  agenda  of  the  following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  F 
Street,  N.W,,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to;  Administrative 
Officer,  Foreign  Claims  Settlement 


Commission,  600  E  Street,  N.W.,  Room 
6029,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  January  16,  1997. 
David  F.  Bradley, 
Chief  Counsel 
|FR  Doc.  97-1595  Filed  1-17-97;  10:51  am) 
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[F.C.S.C.  Meeting  Notice  No.  2-97] 

Sunshine  Act  Meeting;  Foreign  Claims 
Settlement  Commission 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Tues.,  January  28,  1997, 
approximately  11:30  a.m. 

Subject  Matter:  Consideration  of  Proposed 
Decisions  on  claims  of  Holocaust  survivors 
against  Germany 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign 
claims  Settlement  Commission,  600  E 
Street.  N.W  .  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer.  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6029.  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  January  16,  1997. 
David  E.  Bradley, 
Chief  Counsel 
(FR  Doc.  97-1596  Filed  1-17-97;  10:51  am) 
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Office  of  Justice  Programs 
[OJP(NIJ)No.  1112] 
RIN1121-ZA59 

National  Institute  of  Justice  "Operation 
Drug  TEST  Solicitation  ' 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

summary:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice's  "Operation  Drug  TEST 

Solicitation". 

ADDRESSES:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20531. 

DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on 


Thursday,  February  20,  1997. 
Postmarked  applications  received  after 
this  date  are  not  acceptable. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
National  Criminal  Justice  Reference 
Service  at  1-800-651-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  at  1-800-421-6771. 

SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1988). 

Backginund 

Operation  Drug  TEST  (Testing, 
Effective  Sanctions,  and  Treatment) 
proposes  using  the  lever  of  criminal 
justice  supervision  to  break  the  cycle  of 
drug  abuse  and  crime  among  Federal 
arrestees.  Under  this  cooperative  testing 
and  intervention  program  operated  by 
the  Administrative  Office  of  the  U.S. 
Courts,  arrestees  are  tested  for  drug 
abuse.  Test  results  are  used  to 
implement  graduated  sanctions  and 
treatment  to  deter  subsequent  drug 
abuse,  reducing  the  social  costs  of  drug 
abuse  among  this  population.  Operation 
Drug  TEST  will  be  conclucted  initially 
in  25  urban,  suburban,  and  rural 
districts. 

The  purpose  of  this  solicitation  is  to 
provide  funding  for  both 
implementation  and  impact  evaluations 
of  Operation  Drug  TEST. 

Interested  persons  should  call  the 
National  Criminal  Justice  Reference 
'Service,  at  (800)  851-3420  to  obtain  a 
copy  of  "Operation  Drug  TEST 
Solicitation"  (refer  to  SL  #000191). 

For  World  Wide  Web  access,  connect 
to  the  NCJRS  Justice  Information  Center 
at  http://www.ncjrs.org.  and  click  on 
Justice  Grants.  Those  without  Internet 
access  can  dial  the  NCJRS  Bulletin 
Board  via  modem:  dial  301-738-8895. 
Set  modem  at  9600  baud,  8-N-l. 

Dated:  January  15,  1997. 
leremy  Travis, 

Director.  National  Institute  of  Justice. 
[FR  Doc  97-1428  Filed  1-21-97;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnerslilp  Act: 
Employment  and  Training  Assistance 
for  Dislocated  Workers;  Realiotment  of 
Title  III  Funds 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

SUIKPyiARY:  The  Department  of  Labor  is 
publishing  for  public  information  the 
Job  Training  Partnership  Act  Title  III 
(Employment  and  Training  Assistance 
for  Dislocated  Workers)  funds  identified 
by  States  for  reallotment,  and  the 
amount  to  be  reallotted  to  eligible 
States. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Johnson,  Office  of  Worker 
Retraining  and  Adjustment  Programs, 
Employment  and  Training 
Administration,  Department  of  Labor, 
Room  N-5426,  200  Constitution 
Avenue,  NW.,  Washington,  D.C.  20210. 
Telephone;  202-219-5577  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Title  III  of  the  Job  Training 


Partnership  Act  (JTPA),  as  amended  by 
the  Economic  Dislocation  and  Worker 
Adjustment  Assistance  Act  (EDWAA), 
the  Secretary  of  Labor  (Secretary)  is 
required  to  recapture  funds  from  States 
identified  pursuant  to  section  303(b)  of 
the  Act,  and  reallot  such  funds  by  a 
Notice  of  Obligation  (NOO)  adjustment 
to  current  year  funds  to  "eligible  States" 
and  "eligible  high  unemployment 
States",  as  set  forth  in  section  303  (a). 
(b).  and  (c)  of  JTPA.  29  U.S.C.  1653.  The 
basic  reallotment  process  was  described 
in  Training  and  Employment  Guidance 
Letter  No.  4-88,  dated  November  25, 
1988,  Subject:  Reallotment  and 
Reallocation  of  Funds  under  Title  III  of 
the  Job  Training  Partnership  Act  (JTPA). 
as  amended,  53  FR  48737  (December  2. 
1988).  The  reallotment  process  for 
Program  Year  (PY)  1995  funds  was 
described  in  Training  and  Employment 
Guidance  Letter  No.  3-95,  dated 
February  5,  1996,  Subject:  Reallotment 
of  Job  Training  Partnership  Act  (JTPA) 
Title  in  Formula-Allotted  Funds, 

NOO  adjustments  to  the  PY  1996  (July 
1,  1996-June  30,  1997)  formula 
allotments  are  being  issued  based  on 
expenditures  reported  to  the  Secretary 
by  the  States,  as  required  by  the 
recapture  and  reallotment  provisions  at 
Section  303  of  JTPA.  29  U.S.C.  1653 


Excess  funds  are  recaptued  from  PY 
1996  formula  allotments,  and  are 
distributed  by  formula  to  eligible  States 
and  eligible  high  unemployment  States, 
resulting  in  either  an  upward  or 
downward  adjustment  to  every  State's 
PY  1996  allotment. 

Unemploynient  Data 

The  unemployment  data  used  in  the 
formula  for  reallotments.  relative 
numbers  of  unemployed  and  relative 
numbers  of  excess  unemployed,  were 
for  the  October  1995  through  September 
1996  period.  Long-term  unemployment 
data  used  were  for  calendar  year  1995 
The  determination  of  "eligible  high 
unemployment  States  '  for  the 
reallotment  of  excess  unexpended  funds 
were  also  based  on  unemployment  data 
for  the  period  October  1995  through 
September  1996,  with  all  average 
(memployment  rates  rounded  to  the 
nearest  tenth  of  one  percent.  The 
unemployment  data  were  provided  by 
the  Bureau  of  Labor  Statistics,  based 
upon  the  Current  Population  Survey. 

The  fable  below  displays  the 
distribution  of  the  net  changes  to  PY 
1996  formula  allotments. 

BILUNG  CODE  4610-30-M 
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us.  DEPARTMENT  OF  LABOR 

Employment  and  Training  Administration 

Pv  1996  JTPA  Title  III  ReallotrDent  to  States 


1997 


COL1 

i       COL  2 

COL  3 

1 

COL  4 

!       COL  5 

COL  6 

Alabama 

5.3 

1                      0 

39493 

0 

15,608 

15,608 

Alaslta 

75 

'          212.429 

0 

0 

0 

-212,429 

lArizona 

5.0 

0 

28,608 

0 

11,306 

11,306 

Arkansas 

5.0 

0 

15,535 

0 

6,179 

6,179! 

California 

7.5 

0 

608,805 

608,805 

240,614 

849,419J 

Colorado 

40 

0 

17  180 

0 

6,790 

6,790S 

Connecticut 

5.1 

0 

32  372 

0 

12,794 

12,794, 

Delaware 

48 

0 

5,173 

'                      0 

2,044 

2,044 

District  of  Columbia 

8  7 

0 

15,114 

15,114 

5,973 

21,087 

Florida 

54 

1                      0 

126,228 

0 

49,888 

49,888 

Georgia 

46 

1                     0 

40509 

0 

16.010 

16,010 

^Hawaii 

59 

'                     0 

14,330 

14,380 

5,683 

20,063 

■Idaho 

5  1 

0 

8,519 

0 

3.367 

3.367 

jlllinois 

53 

;                    0 

110  632 

0 

43,724 

43,724 

{Indiana 

4.41                      0 

29,719 

0 

11,745 

11,745 

llowa 

3.3 

1                     0 

11,004 

0 

4,349 

4,349 

Kansas 

4.0 

15.865 

0 

0 

0 

-15,865 

Kentucky 

5  2 

0 

31.555 

0 

12.471 

12.471 

Louisiana 

6.6 

0 

61,548 

61,548 

24,325 

85,873 

Maine 

5.3 

0 

12  327 

0 

4.872 

4,872 

Maryland 

5.0 

0 

43,060 

0 

17,018 

17,018 

Massachusetts 

4.8 

0 

48,535 

0 

19,182 

19,182 

Michigan 

4.8 

0 

65  273 

0 

25,798 

25,798 

Minnesota 

36 

0               20964 

0 

8,286 

8,286 

Mississippi 

6  0 

0               28  982 

28.982 

11,454 

40,436 

Missouri 

4.1 

Oi             28  380 

0 

11,216 

11,216 

Montana 

5  7 

Oi                  9414 

9.414 

3,721 

13,135 

Nebraska 

28 

37,163'                      0 

0 

Oi 

-37,163 

Nevada 

5.1 

0!             12277 

0 

4.8521 

4,852 

New  HampshKe 

3  8 

0 

5,897 

0 

2,331 

2,331 1 

New  Jersey 

6.3 

0 

119,374 

119,374 

47,179i 

166,553', 

New  Mexico 

6.7 

0 

23.170i 

23,170 

9,157  i 

32,327' 

New  York 

6.3 

0 

245,481 

245,481 

97,020 1 

342,501 

North  Carolina 

44 

0 

34.126 

0 

13,4881 

13,488 

North  Dakota 

3.0 1 

0 

2,381 

0 

941 ; 

941 

Ohio                                 1 

4.9! 

01             79  656 i 

0 

31,4821 

31.482 

(Oklahoma                         1 

4.4  i 

0'             16,0191 

0 

6.3311 

6,331 

jOregon 

51' 

0[             22,0851 

0 

8.728; 

8.728 

jPennsylvania 

5.6; 

0            127,013! 

127.013 

50.199  1 

177,212 

jPuerto  Rico 

138 

2,356.568                      O' 

0 

0: 

-2,356,568 

Rhode  Island 

5.6 

0 

11,814| 

11,814 

4,669 

16,483 

South  Carolina 

5  5 

0 

35  924  I 

0 

14,198 

14,198 

ISouth  Dakota 

2  9 

0 

2  134I 

0 

843 

843 

[Tennessee 

5  1 

0 

40.842! 

0 

16.142 

16.142 

fTexas 

59 

0 

217,7731 

217,773 

86.0691 

303.842 

jUtah 

32 

0 

6,5461 

0 

2.587  i 

2.587 

jVermont 

42 

0 

2.773 

0 

1.0961 

1,096 

K/irginia 

43 

0 

34,870 

0\ 

13,781  1 

13,781 

^Washington 

6.1 

0 

70.479; 

70  479  i 

27,855 

98,334 

West  Virginia 

7.5! 

0 

32.398; 

32,398; 

12.804 

45,202 

Wisconsin 

3  6 

0 

22  968  ; 

0 

9.077 

9,077 

Wyoming                          ; 

45; 

0 

2516. 

0 

1,034 

1,034 

{NATIONAL  TOTAL 

5.5 

2,622.025 ,        2,622,025 

1,585,745 

1,036.280 

0 

COljMN 1 

Unemploy 

ment  rale  for  12  month  penoc 

COLUMN  2 
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f  funds  subject  to  recaptu'e 

COlJMN  3 

'Zero  Exc 

ess"    Total  recaptured  dollars 
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jng  all  "eligible 

States 

COLJMN  4 

Step  T  F( 

)r  "eligible  high  unemplcymen 

r'  States  amoi 

int  equal  to  Col 

umn  3 

COLJMN  5 

S.ep2  R 

emaining  dollars  distnouted  to 

all  "eligible"  S 

ates 

COLUMNS 

Total  Col 

umn4(Step  1) 

♦  Column  5  (S 

tep  2;  less  Co 

umn  2  (recaptu 

red  amount) 
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BILUNG  CODE  4510-30-C 

Explanation  of  Table 

Column  1 :  This  column  shows  each 
State's  unemployment  rate  for  the 
twelve  months  ending  September  1996. 

Column  2:  This  column  shows  the 
amount  of  excess  funds  which  are 
subject  to  recapture.  PY  1996  funds  in 
an  amount  equal  to  the  exce.ss  funds 
identified  will  be  recaptured  from  such 
States  and  distributed  as  discussed 
below. 

Column  3:  This  column  shows  total 
excess  funds  distributed  among  all 
"eligible  States"  by  applying  the  regular 
Title  III  formula.  "Eligible  States"  are 
those  with  unexpended  PY  199,'j  funds 
at  or  below  the  level  of  20  percent  of 
their  PY  1995  formula  allotments  as 
described  above. 

Column  4.  Eligible  States  with 
unemployment  rates  higher  than  the 
national  average,  which  was  ,5.5  percent 
for  the  12-month  period,  are  "eligible 
high  unemployment  States."  These 
eligible  high  unemployment  States 
received  amounts  equal  to  their  share  of 
the  excess  funds  (the  amounts  shown  in 
column  3)  according  to  the  regular  Title 
III  formula.  This  is  Step  1  of  the 
reallotment  process.  These  amounts  are 
shown  in  column  4  and  total 
$1,585,745. 

Column  5:  The  sum  of  the  remaining 
shares  of  available  funds  ($1,036,280)  is 
distributed  among  all  eligible  States, 
again  using  the  regular  Title  III 
allotment  formula.  This  is  Step  2  of  the 
reallotment  process.  These  amounts  are 
shown  in  column  5. 

Column  6:  Net  changes  in  PY  1996 
formula  allotment  are  presented.  This 
column  represents  the  decreases  in  Title 
III  funds  shown  in  column  2,  and  the 
increases  in  Title  III  funds  shown  in 
columns  4  and  5.  NOOs  in  the  amounts 
shown  in  column  6  are  being  issued  to 
the  States  listed. 

Equitable  Procedures 

Pursuant  to  section  303(d)  of  the  Act, 
Governors  of  States  required  to  make 
funds  available  for  reallotment  shall 
prescribe  equitable  procedures  for 
making  funds  available  from  the  State 
and  substate  grantees.  29  U.S.C.  1653(d). 

Distribution  of  Funds 

Funds  are  being  reallotted  by  the 
Secretary  in  accordance  with  section 
303  (a),  (b),  and  (c)  of  the  Act,  using  the 
factors  described  in  section  302(b)  of  the 
Act.  29  U.S.C.  1652(b)  and  1653  (a),  (b), 
and  (c).  Distribution  within  States  of 
funds  allotted  to  States  shall  be  in 
accordance  with  section  302  (c)  and  (d) 
of  the  Act  (29  U.S.C.  1652  (c)  and  (d)), 
and  the  ITPA  regulation  at  20  CFR 
631.12(d). 


Signed  st  Washington.  D.C  ,  this  9th  day  of 
JiUiuary,  1997 
Timothy  M.  Bamicle, 

Assistant  Secretary-  of  Labor 

|FR  Doc  97-1528  Filed  1-21-97.  8:45  ami 

BILUNG  CODE  45ia-30-M 


Occupational  Safety  and  Health 
Administration 

Washington  State  Standards;  Notice  of 
Approval 

1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  Section 
18(c)ofthe  Act  and  29  CFR  Part  1902. 
On  January  26,  1973,  notice  was 
published  in  the  Federal  Register  (38 
FR  2421)  of  the  approval  of  the 
Washington  plan  and  the  adoption  of 
Subpart  F  to  Part  1952  containing  the 
decision. 

The  Washington  plan  provides  for  the 
adoption  of  State  standards  that  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  Section  6 
of  the  Act.  Section  1953.20  provides 
that  where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program.,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

By  letter  dated  August  17,  1990,  from 
Joseph  A.  Dear,  Director,  to  James  W. 
Lake.  Regional  Administrator,  the  State 
submitted  on  its  own  initiative 
amendments  comparable  to  29  CFR 
1910.1045,  Acrv'lonitrile.  The  State 
repealed  WAC  296-62-07341  and  re- 
issued the  standard  as  WAC  296-62- 
07336,  adding  four  non-mandatory 
appendices  identical  to  the  Federal.  The 
state  amendments  were  adopted  in 
Administrative  Order  88-04  on  May  1 1 , 
1988,  effective  June  10,  1988.  The  re- 
numbered standard  retained  the 
substantive  amendments  to  made  to 
WAC  296-62-07341  in  1986:  fifteen  day 
notification  of  a  regulated  area,  twenty- 
four  hour  notification  of  an  emergency 
release,  weekly  surveys,  air  supplied 
respirators,  prohibition  of  the  use  of 


compressed  air  and  dry  sweepmg.  and 
provisions  for  lunchrooms.  These 
substantive  changes  were  adopted  by 
the  state  in  Administrative  Order  86-28 
on  July  25.  1986,  effective  Augu.st  25. 
1986.  This  standard  was  originally 
approved  in  the  Federal  Register  (44  FR 
65485)  on  November  13.  1979 

Also  by  letter  dated  .August  17.  1990. 
the  State  on  its  own  initiative  submitted 
amendments  comparable  to  29  CFR 
191(11044.  1.  2-dibromo-3- 
chloropropane  (DBCP).  The  state 
repealed  WAC  296-62-07345  and  re- 
issued the  standard  as  W.AC  296-62- 
07342.  adding  three  non-mandatory 
appendices  identi(.al  to  the  Federal  The 
state  amendments  were  adopted  in 
Administrative  Order  88-04  on  Mav  11. 
1988,  effective  lune  10,  1988  The  re- 
numbered standard  retamed  substantive 
amendments  adopted  in  .Administrative 
Order  86-28  on  July  25.  1986  This 
standard  was  originally  approved  in  the 
Federal  Register  (47  FR  26949)  on  lune 
22,  1982. 

In  response  to  Federal  standards 
changes,  and  on  its  own  initiative,  the 
State  submitted  by  letters  from  Mark  O. 
Brown,  Director,  to  James  W  Lake, 
Regional  .Administrator.  State  standard 
amendments  comparable  to  29  CFR 
1910.1027.  29  CFR  1915,1027  and  29 
CFR  1926.1127,  and  29  CFR  1928.1027. 
Occupational  Exposure  to  Cadmium. 
The  Federal  initiated  standards  and 
corrections  were  published  in  the 
Federal  Register  on  September  14.  1992, 
final  rule  (57  FR  42102);  and  April  23, 

1993,  corrections  (58  FR  21778).  A  State 
initiated  change  omitted  the  printing  of 
the  entire  Appendix  F,  "Nonmandatorv 
Proto<:ol  for  Biological  Monitoring." 
Instead.  Appendix  F  is  available  upon 
request.  The  changes  and  corrections 
were  adopted  in  Administrative  Order 
93-01  on  March  13.  1993,  effective 
.April  27,  1993;  Administrative  Order 
93-06  on  October  20.  1993.  effective 
December  1,  1993;  and  .Administrative 
Order  94-07  on  July  20.  1994  effective 
September  20.  1994 

In  response  to  Federal  standard 
changes,  and  on  its  own  initiative  the 
state  submitted  by  letter  dated  F'ebruary 
14,  1995  from  Mark  0  Brown,  Director, 
to  Richard  Temll.  Acting  Regional 
.Administrator,  state  standard 
amendments  comparable  to  29  CFR 
1910.146.  Permit  Required  Confined 
Space.  The  Federal  initiated  standards 
and  corrections  were  published  in  the 
Federal  Register  on  Januarv  14.  1993, 
Final  Rule  (58  FR  4462);  June  29.  1993, 
Corrections  (58  FR  34844);  and  May  19, 

1994.  Technical  Amendments  (59  FR 
26114),  The  significant  state  initiated 
change  expanded  the  scope  and 
application  of  the  OSH.A  Creneral 


UMI 


3312 


Federal  Register  /  Vol.  62,  No.  14  /  Wednesday,  January  22,  1997  /  Notices 


Industry  Permit  Required  Confined 
Space  standard  to  cover  employees  in 
all  industries.  The  changes,  corrections 
and  technical  amendments  were 
adopted  in  Administrative  Order  94-14 
on  January  18,  1995,  effective  March  1, 
1995. 

All  of  the  administrative  orders  were 
adopted  pursuant  to  RCW  34.04.040(2), 
49.17.040,  49.17.050,  Public  Meetings 
.•\ct  RCW  42.30,  Administrative 
Procedures  Act  RCW  34.04,  and  the 
State  Register  Act  RCW  34.08. 

2  Decision 

OSHA  has  determined  that  the  State 
standard  amendments  for  acrylonitrile. 
l,2-dibromo-3-chloropropane,  and 
confined  space  are  at  least  is  effective 
as  the  comparable  Federal  standards,  as 
required  by  Section  18((.)(2)  of  the  Act. 
The  acrylonitrile  and  DBCP 
amendments  have  been   n  effect  since 
June  10,  1988,  and  the  i  on  fined  space 
amendments  have  been  in  effect  since 
March  1,  1995.  During  this  time  OSHA 
has  received  no  indicrtion  of  significant 
objection  to  these  different  state 
standards  either  as  tc  their  effectiveness 
in  compari.son  to  the  Federal  standards 
or  as  to  their  confornian-  e  with  product 
clau.se  requirements  of  section  ir,l'-)(2) 
of  the  Act.  (A  different  state  standard 
applicable  to  a  product  which  is 
distributed  or  used  in  interstate 
commerce  must  be  required  by 
compelling  local  conditions  and  not 
unduly  burden  interstate  commerce.) 
OSHA  has  also  determined  that  the 
differences  between  the  state  and 
Federal  amendments  for  cadmium  are 
minimal  and  that  the  state  amendments 
are  thus  substantially  identical.  OSH.'\ 
therefore  approves  these  amendments; 
however,  the  right  to  reconsider  this 
approval  is  reserved  should  substantial 
obiections  be  submitted  to  the  Assistant 
.Secretary. 

J  location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  he 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
.Administrator,  Occupational  Safety  and 
Health  Administration.  1111  Third 
Avenue,  Suite  715,  Seattle,  Washington 
98101-3212:  State  of  Washington 
Department  of  Labor  and  Industries, 
7273  Linderson  Way,  S.W.,  Tumwater. 
Washington  98501,  and  the  Office  of 
State  Programs,  Of:cupational  Safely  and 
Health  Administration,  Room  N-3476, 
200  Constitution  Avenue,  NW., 
Washington,  D.C  20210.  For  electronic 
copies  of  this  Federal  Register  notice. 


contact  OSHA's  Web  Page  at  http.7/ 
www.osha  gov/. 

4  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Washington  State 
Plan  as  a  proposed  change  and  making 
the  Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standard  amendments  are  as 
effective  as  the  Federal  standards  which 
were  promulgated  in  accordance  with 
the  Federal  law  including  meeting 
requirements  for  public  participation, 

2.  The  standard  amendments  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
and  further  public  participation  would 
be  repetitious. 

This  decision  is  effective  January  22, 
1997. 

(Sec.  18,  Pub.  L.  91-596.  84  STAT.  6108  (29 
tJ.S.C.  6671). 

Signed  at  Seattle,  Washington,  this  26th 
day  of  November  1996  . 
Carl  A.  Halgren, 
Acting  Regional  Administrator. 
(PR  Doc.  97-1280  Filed  1-21-97;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Sunshine  Act  Meeting 

agency:  Institute  of  Museum  and 

Library  Services. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  of  the  Institute  of 
Museum  and  Library  Services,  45  CFR 
1180.84. 

TIME/DATE:  9:30  a.m.-12:00  p.m.,  on 
Friday,  February  21, 1997. 
STATUS:  Open. 

ADDRESSES:  The  Biscayne  Bay  Marriott 
Hotel  and  Marina,  Loomis  Room,  1633 
N.  Bayshore  Drive,  Miami,  FL  33132. 
FOR  FURTHER  INFORMATION  CONTACT: 
Isa  Bauerlein.  Special  .Assistant  to  the 
Director,  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Avenue,  NW..  Room  510.  Washington, 
DC  20506— (202)  606-8536. 


SUPPLEMENTARY  INFORMATION:  The 

National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  II  of  the  Arts.  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94—462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  under  the  Museum  Services 
Act. 

The  meeting  of  Friday,  February  21 
will  be  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  and  Library 
Services,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506,  (202)  606- 
8536,  TDD  (202)  606-8636  at  least  seven 
(7)  days  prior  to  the  meeting  date. 

68th  Meeting  of  the  National  Museum 
Services  Board,  The  Biscayne  Bay  Marriott 
Hotel  and  Marina,  Loomis  Room,  Friday, 
February  21,  1997,  9:30  am— 12:00  pm 

AGENDA 

I.  Chairman's  welcome  and  approval  of 

minutes 

II.  Guests 

A.  Mary  Sommerville,  President  of 
.American  Library  Association 

B.  Penny  McFen  Knight  Foundation 

III.  Director's  report 

IV.  Appropriations  report 

V.  Legislative/public  affairs  report 

VI.  IMS  programs  report 

VII.  Board  reports  of  blueprint  for  the  future 
sessions 

Dated:  lanuary  15,  1997. 
Linda  Bell, 

Director  of  Policy.  Planning  and  Budget, 
National  Foundation  on  the  Arts  and  the 
Humanities,  Institute  of  Museum  Services. 
[FR  Doc.  97-1590  Filed  1-17-97;  3:49  pm] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  ant)  IndustriHl  Innovation — 
(1194). 

Date  and  Time.  February  12.  1997.  9:30 
a.m.-12;(XJ  p.m. 

Place.  Room  330.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230 

Type  of  Meeting  (Closed 

Contact  Persons:  .Anthony  Centodwrati. 
SBIR  Program  Manager,  SBIK  Office.  (703) 
306-]  391 :  (iary  Strong.  Program  Officer. 
Information,  Robotics,  and  Intelligent 
Systems/CISE,  (703)  .306-1928,  National 
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Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  II  proposals.  Topic  19:  Inforrhation. 
Robotics,  Intelligent  Systems,  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  IJ.S.C. 
552b{c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  be  improperly 
disclosed. 

Dated:  January  15.  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer, 
(PR  Doc.  97-1467  Filed  1-21-97;  8:45  am) 

BiLUNG  CODE  7555-01 -M 


Committee  on  Equal  Opportunities  in 
Science  and  Engineering;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  as  amended,  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (#1173]. 

Date  and  Time:  February  5-6,  1997.  9:00 
a.m.  to  5:00  p.m.  and  9:00  am.  to  noon. 

Place:  Room  1235,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington. 
VA. 

Type  ofMeetwg:  Open. 

Contact  Person:  Sue  Kemnilzer,  Executive 
Secretarv,  Room  585.  .NSF.  4201  WiLson 
Blvd..  Arlington.  VA  22230  Phonp:  (703) 
306-1382. 

Minutes:  May  be  obiained  from  the  contact 
person  at  the  above  address. 

Purpose  of  Meeting:  To  advise  NSF  on 
policies  and  activities  of  the  Foundation  to 
encourage  full  participation  of  women, 
minorities,  and  persons  with  disabilities 
currently  underrepresented  in  scientific, 
engineering,  professional,  and  technical 
fields  and  to  advise  NSF  concerning 
implementation  of  the  provisions  of  the 
Science  and  Engineering  Equal  Opportunities 
Act. 

Agenda 

1.  To  discuss  and  work  on 
Committee's  Report  to  Congress; 

2.  Follow  up  on  development  of  a 
strategic  plan  for  the  Committee  and 
other  items  from  previous  meetings;  and 

3.  Briefing  on  tne  FY  1998  budget. 

Dated:  lanuary  15.  1997. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  D<x;.  97-1466  Filed  1-21-97;  8:45  ami 
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Advisory  Panel  for  Physiology  and 
Etiiology;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Advisory  Panel  for  Physiology  and 
Ethology  (#1160).' 

DoJe  ond  Time:  February  10-11.  1997.8:30 
a.m. -5:00  p.m. 

Place:  NSF.  Rooms  310  and  320,  4201 
Wilson  Blvd.,  Arlington.  VA. 

Type  of  Meeting:  Part  Open. 

Contact  Persons:  Dr.  |ohn  A  Phillips, 
Program  Director,  Ecological  and 
Evolutionary  Physiology;  Dr.  George  Uetz. 
Program  Director,  Animal  Behavior,  Division 
of  Integrative  Biology  and  Neuroscience. 
Suite  685,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1421. 

Purpose  of  Meeting.  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
persons  listed  above. 

Agenda:  Open  Session  February  10.  1997; 
4:00  p.m.  to  5:00  p  m. — Discussion  on 
research  trends,  opportunities  and 
assessment  procedures  in  integrative  Biology 
and  Neuroscience  with  Dr.  May  E.  Clutter, 
Assistant  Director,  Directorate  for  Biological 
Sciences. 

Closed  Session:  February  10,  1997.  8:30 
a.m. -4:00  p.m.;  February  11.  1^97.  8  30  a.m 
to  5:00  p.m.  To  review  and  evaluate 
Ecological  and  Evolutionary  Physiology  and 
Animal  Behavior  proposals  as  part  of  the 
selection  process  for  awards 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
I'.S.C.  552b(c)(4)and  (61  of  the  Government 
in  the  Sunshine  Act. 

Dated:  lanuary  15,  1997. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Dtx.  97-1468  Filed  1-21-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-3453] 

Atlas  Corporation 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  receipt  of  a  request 
from  Atlas  Corporation  to  revise  a  site- 
reclamation  milestone  in  License  No. 
SUA-917  for  the  Moab.  Utah  facility 
and  notice  of  opportunity  for  a  hearing. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 


Commission  (NRC)  has  received,  by 
letter  dated  December  20.  1996.  a 
request  from  Atlas  Corporation  (Atlas) 
to  amend  License  Condition  (LC)  55 
A. (3)  of  Source  Material  License  SUA- 
917  for  the  .vloab,  Utah  facility.  The 
license  an.endment  request  proposes  to 
modify  LC  .55  A. (3)  to  change  the 
completion  date  for  placement  of  the 
final  radon  barrier  on  the  pile.  The  date 
proposed  by  .Atlas  would  extend 
completion  of  the  final  radon  barrier  by 
four  years 

FOR  FURTHER  INFORMATION  CONTACT: 
Myron  Fliegel,  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Washington,  DC  20555  Telephone  (301) 
415-6629. 

SUPPLEMENTARY  INFORMATION:  The 
portion  of  LC  55  A. (3)  with  the 
proposed  change  would  read  as  follows: 

A.  To  ensure  timely  compliance  with 
target  completion  dates  established  in 
the  Memorandum  of  Understanding 
with  the  Environmental  Protection 
Agency (56  FR  55432.  October  25, 
1991).  the  licensee  shall  complete 
reclamation  to  control  radon  emissions 
as  expeditiously  as  practicable, 
considering  technological  feasibility,  in 
accordance  with  the  following  schedule- 

(3)  Placement  of  final  radon  barrier 
designed  and  construc:ted  to  limit  radon 
emissions  to  an  average  flux  of  no  more 
than  20  pCi/m*/s  above  background — 
December  31,  2000 

Atlas'  request  to  amend  L('  55  .^.(3)  of 
Sourt;e  Material  License  SL'A-917, 
which  describes  the  proposed  changes 
to  the  license  condition  and  the  reason 
for  the  request,  is  being  made  available 
for  public  inspection  at  the  NRC's 
Public  DcKument  Room  at  2120  L  Street. 
NVV  (Lower  Level).  Washington,  DC 
20555. 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2.  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings  '■  Pursuant  to  §  2  1205(a), 
any  person  whose  interest  may  be 
affected  bv  this  proceeding  nia\  file  a 
request  for  a  hearing.  In  accordance 
with  §2. 1205(c),  a  request  forbearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Docketing  and 
.Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville.  MD 
20852;  or 

(2)  Bv  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
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Commission.  Wasiiington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant.  Atlas  Corporation. 
Republic  Plaza,  370  Seventeenth  Street. 
Suite  3050.  Denver.  Colorado  80202, 
Attention:  Richard  Blubaugh;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville.  MD  20852  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 

In  addition  to  maeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §2.1205(g}; 

(3)  The  requestors  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville.  .Maryland,  this  14th  day 
of  lanuary  1997. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen. 

Assistant  Chief.  Uranium  Recovery  Branch. 
Division  of  Waste  .Management.  Office  of 
Nuctear  Material  Safety  and  Safeguards. 
[FR  Doc.  97-1485  Filed  1-21-97:  8:45  ami 
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[Docket  No.  40-8903] 

Homestake  Mining  Company;  Notice 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACmON:  Notice  of  licensee  request  to 
amend  source  material  license. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
received,  by  letter  dated  December  18. 
1996,  an  application  from  Homestake 
Mining  Company  (HMC)  to  amend 
License  Condition  (LC)  36  of  Source 
Material  License  No.  SUA-1471  to 


change  certain  reclamation  milestone 
dates. 

The  license  amendment  application 
proposes  to  modify  LC  36  to  change  the 
completion  dates  for  two  site 
reclamation  milestones.  The  new  dates 
proposed  by  HMC  would  extend 
completion  of  (1)  placement  of  final 
radon  barrier  on  the  Large  Tailings  Pile 
(LTP)  by  seven  years,  (2)  placement  of 
erosion  protection  on  the  LTP  by  five 
years,  (3)  placement  of  final  radon 
barrier  on  the  Small  Tailings  Pile  (STP) 
by  eleven  years,  and  (4)  shorten 
completion  of  placement  of  erosion 
protection  on  the  STP  by  one  year.  The 
application  cites  technical  infeasibility 
as  precluding  completion  in  accordance 
with  the  present  license  dates  due  to 
incomplete  settlement  of  the  LTP  and 
evaporation  ponds  associated  with  the 
groundwater  corrective  action  program 
located  on  the  STP. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  R.  Hooks,  Uranium  Recovery 
Branch,  Mail  Stop  TWFN  7-J9,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Telephone 
301/415-7777. 

SUPPLEMENTARY  INFORMATION:  HMC's 
application  to  amend  Condition  36  of 
Source  Material  License  SUA-1471, 
which  describes  the  proposed  changes 
to  the  license  condition  and  the  reason 
for  the  request  is  being  made  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street.  NW  (Lower  Level), 
Washington,  DC. 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2,  Subpart  L.  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a). 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville.  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 


In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant,  Homestake  Mining 
Company,  P.O.  Box  98.  Grants,  New 
Mexico  87020;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Fhnt  North,  11555  Rockville 
Pike,  Rockville,  MD  20852  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville.  Mainland,  this  14th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  M.  Gillen, 

Assistant  Chief  Uranium  Recovery  Branch. 
Division  of  Waste  Management,  Office  of 
.Vuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  97-1484  Filed  1-21-97;  8:45  am] 
BILLING  CODE  7S90-01-P 


[Docket  No.  999-90004,  General  License 
Pursuant  to  Part  110,  E A  96-342] 

NDC  Systems,  Irwindale,  California; 
Confirmatory  Order  Modifying  License 
(Effective  Immediately) 


NDC  Systems  (NDC  or  Licensee)  has 
been  granted  a  General  License  pursuant 
to  the  provisions  of  10  CFR  110.19, 
110.20,  and  110.23.  The  General  License 
authorizes  the  Licensee  to  export 
licensed  material  in  accordance  with  the 
provisions  contained  therein. 

n 

Based  on  the  NRC's  investigation 
conducted  from  April  12  through 
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lis  14th  day 


mission. 


August  28. 1996,  at  NDC's  facility  in 
Irwindale,  California,  and  a 
predecisional  enforcement  conference 
held  on  October  23,  1996,  the  NRC  has 
concluded  that  a  violation  of  NRC 
requirements  occurred.  The  violation 
involved  the  willful  failure  to  comply 
with  export  requirements  (10  CFR 
110.50)  in  that  packaging  of  certain 
gauging  devices  containing  americium- 
241  (Am-241)  was  not  in  accordance 
with  Department  of  Transportation 
(DOT)  requirements. 

The  Commission's  regulations  in  10 
CFR  110.50(a)  and  10  CFR  71.5(a) 
require  NDC,  as  a  general  licensee,  to 
comply  with  the  applicable  DOT 
requirements  in  49  CFR  Parts  170 
through  189.  Prior  to  November  1, 1995, 
DOT  requirements  in  49  CFR  Sections 
171.11(d),  171.12(d).  173.422,  173.423, 
173.431,  and  173.475  required  shippers 
to  ensure  that  radioactive  materials  are 
packaged  properly,  with  Type  A 
packaging  required  for  packages 
containing  materials  having  total 
activity  greater  than  80  millicuries,  and 
packages  containing  materials  having 
total  activity  equal  to  or  less  than  80 
millicuries  being  excepted  from  this 
requirement.  Prior  to  November  1, 1995, 
however,  NDC  systems  delivered 
gauging  devices  containing  150 
millicuries  of  americium-241  sources  for 
transport  by  air  to  foreign  countries  in 
excepted  packaging,  not  in  Type  A 
packaging. 

NDC  representatives  stated  that  the 
circumstances  surrounding  the  failure  to 
comply  with  DOT  requirements  began 
around  1989  with  the  practice  of 
improperly  labeling  gauges  that  were 
going  to  certain  countries.  Gauges  going 
to  certain  countries  were  purposefully 
mislabeled  to  reflect  a  lower  activity  of 
25  mCi,  even  though  NIX]  personnel 
knew  that  the  gauges  contained  150 
mCi.  (This  occurred  after  Amersham, 
the  manufacturer  of  the  sources,  began 
shipping  to  NDC  150  mCi  cylinder 
sources  rather  than  25  mCi  disk 
sources.)  Since  the  lower  activity  was 
within  the  DOT  limit  for  excepted 
packaging,  NDC  personnel  improperly 
packaged  the  mislabeled  gauges  in 
excepted  packaging  rather  than  the 
required  Type  A  packaging.  Thus,  NDC 
shipping  personnel  were  packaging  and 
sending  gauges  going  to  certain 
countries  in  excepted  packaging,  while 
the  same  model  gauges,  with  the  same 
sources,  were  shipped  to  other  countries 
in  Type  A  packaging.  However,  NDC 
personnel  stated  that  they  did  not 
realize  they  were  violating  DOT 
requirements. 

Some  NDC  personnel  stated  that  they 
raised  concerns  about  the  practice  of 
mislabeling  the  gauge  to  senior  NDC 
management  on  a  number  of  occasions. 


Although  NDC  senior  management 
agreed  the  practice  was  improper,  NDC 
personnel  were  instructed  to  continue 
the  practice  despite  their  concerns.  At 
the  conference,  NDC  senior  management 
stated  that  it  condoned  this 
inappropriate  practice  with  the 
rationalization  that  it  would  be  a 
temporary  practice  until  the  devices 
were  registered  in  those  certain 
countries.  All  involved  NDC  personnel 
stated  that  there  was  no  discussion  of 
mispackaging  the  devices  which  was  the 
natural  consequence  of  the  mislabeling. 
Due  to  NDC  senior  management's 
admitted  "sloppy"  practices  and  total 
lack  of  oversight,  Nt)C  senior 
management  inadequately  evaluated  the 
mislabeling  concern  and  did  not 
consider  that  the  mislabeling  would 
result  in  mispackaging.  Thus,  the  NRC 
has  concluded  that  this  violation  was 
willful  based,  at  least,  on  the  careless 
disregard  by  senior  NDC  management  of 
applicable  requirements. 

NDC  stated  that  the  root  causes  of  the 
violation  are:  (1)  a  lack  of  management 
oversight  of  the  NDC  shipping  program 
to  ensure  compliance  with  DOT 
regulations  and  (2)  a  lack  of  a  thorough 
understanding  of  applicable  DOT 
regulations. 

During  the  October  23  predecisional 
enforcement  conference,  NDC  proposed 
various  corrective  actions  that  it  had 
taken  and  planned  to  take  to  preclude 
recurrence  of  this  violation  and  future 
DOT  violations.  In  later  discussions 
with  NDC,  the  corrective  actions  were 
enhanced  to  address  specific  NRC 
concerns. 

Ill 

By  letter  dated  November  21.  1996. 
the  NRC  described  to  the  Licensee  the 
NRC's  understanding  of  the  Licensee's 
modified  corrective  actions.  The 
Licensee  subsequently  consented  to 
issuing  this  Order  with  the  conditions, 
as  described  in  Section  IV  below,  in  a 
letter  signed  on  November  29,  1996.  The 
Licensee  further  agreed  that  this  Order 
be  immediately  effective  and  that  its 
hearing  rights  be  waived.  The  NRC  has 
reviewed  the  above  conditions  and 
concludes  that  implementation  of  these 
actions  would  provide  enhanced 
assurance  that  sufficient  resources  will 
be  applied  to  the  radiation  safety 
program,  and  that  the  program  will  be 
conducted  safely  and  in  accordance 
with  NRC  requirements. 

I  find  that  the  Licensee's 
commitments  as  set  forth  in  Section  FV' 
are  acceptable  and  necessary,  and 
conclude  that  with  these  commitments 
the  public  health  and  safety  are 
reasonably  assured.  In  view  of  the 
foregoing,  I  have  determined  that  the 
public  health  and  safety  require  that  the 


Licensee's  commitments  in  its 
November  29,  1996.  letter,  be  confirmed 
by  this  Order.  Based  on  the  above  and 
on  the  Licensee's  consent,  this  Order  is 
immediately  effective  upon  issuance. 

rv 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  1610.  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  Part  110.  IT  IS 
HEREBY  ORDERED.  EFFECTIVE 
IMMEDIATELY.  THAT  NDC'S 
GENERAL  LICENSE  PURSUANT  TO  10 
CFR  PART  110  IS  MODIFIED  AS 
FOLLOWS: 

A.  NDC  shall  retain  the  ser\'ices  of  an 
independent  individual  or  organization 
(consultant)  to  perform  two  audits  of  the 
Licensee's  activities  conducted  under 
the  general  license,  and  shall  provide 
the  NRC  with  reports  of  the  audits' 
findings  as  described  in  Provisions  D 
and  E  below.  The  audits  shall  include, 
but  are  not  limited  to: 

(1)  Review  of  export  activities, 
including  NDC's  compliance  with 
Department  of  Transportation  (DOT) 
regulations; 

(2)  discussion  and  interviews  with 
NDC  employees  to  verif\'  that  employees 
understand  DOT  regulations  as  they 
relate  to  NDC's  shipping  activities  and 
to  verify  the  effectiveness  of  NDC's 
corrective  actions  to  the  violation 
identified  in  the  Order; 

(3)  discussion  and  inter\'iews  with 
NDC  employees  to  verify  that  NDC 
employees  have  been  adequately  trained 
on  and  understand  NDC's  procedures 
and  policies  for  raising  safety  concerns 
and  for  seeking  guidance  related  to 
NRC-licensed  activities;  and 

(4)  discussion  and  inter\iews  with 
NDC  employees  to  determine  whether 
employees  have  concerns  about  NDC's 
policies  or  procedures  for  raising  safety 
issues  and  for  seeking  guidance. 

B.  Within  30  days  of  the  date  of  the 
Order.  NDC  shall  submit  to  the  NRC,  for 
NRc;  review  and  approval,  the  name  and 
qualifications  of  the  consultant  it 
proposes  to  use  in  conducting  these 
audits.  The  consultant  shall  be 
independent  of  the  Licensee's 
organization  and  shall  be  experienced  in 
performing  evaluations  of  NRC  or 
Agreement  State  licensee  programs  with 
respect  to  implementation  of  the 
Department  of  Transportation  (DOT) 
regulations. 

C.  Prior  to  supervising  or  performing 
any  shipping  activities,  and  no  later 
than  60  days  after  the  date  of  the  Order. 
NDC  will  provide  formal  classroom 
training  consistent  with  the  training 
requirements  of  49  CFR  Part  1 72 
Subpart  H.  All  individuals  who  are 
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involved  in  shipping  activities,  the 
Shipping  Supervisor  and  Operations 
Manager,  and  the  individual  or 
individuals  with  responsibility  for 
oversight  of  the  radiation  safety 
program,  are  subject  to  this 
commitment.  For  the  purpose  of  the 
Order,  shipping  activities  include  tasks 
such  as  packaging,  labeling,  and 
completion  of  appropriate 
transportation  documents. 

D,  Within  60  days  of  the  date  of  NRC's 
approval  of  a  consultant,  NDC  shall 
provide  the  NRC  with  a  copy  of  the  first 
audit  report,  including  a  description  of 
actions  taken  and  planned  in  response 
to  any  recommendations,  comments,  or 
findings  in  the  audit  report. 
Alternatively,  if  NDC  does  not  believe 
any  specific  recommendation  should  be 
adopted  or  an  audit  finding  should  not 
be  addressed,  NDC  will  provide 
justification  for  its  position  to  the  NRC. 

E.  Within  12-18  months  of  the  date  of 
the  Order,  NDC  shall  provide  the  NRC 
with  a  copy  of  the  second  audit  report, 
including  a  description  of  actions  taken 
and  planned  in  response  to  anv 
recommendations,  comments,  or 
findings  in  the  audit  report. 
Alternatively,  if  NDC  does  not  believe 
any  specific  recommendation  should  be 
adopted  or  an  audit  finding  should  not 
be  addressed,  NDC  will  provide 
justification  for  its  position  to  the  NRC. 
If  NDC  chooses  to  use  a  different  auditor 
for  this  audit.  NDC  shall  submit  the 
qualifications  of  the  auditor  to  the  NRC 
for  approval  prior  to  conducting  the 
audit. 

F.  For  the  purpose  of  the  Order,  NDC 
shall  send  the  audits  and  its  responses, 
and  the  qualifications  of  the  auditor,  to 
the  Director,  Division  of  Nuclear 
Material  Safety,  NRC  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  400,  Arlington, 
Texas  76011,  and  a  copy  to  Chief, 
Materials  Branch,  NRC  WCFO,  1450 
Maria  Lane.  Walnut  Creek,  California 
94596-5368. 

The  Regional  Administrator,  Region 
IV,  may  relax  or  rescind,  in  writing,  any 
of  the  above  conditions  upon  a  showing 
by  the  Licensee  of  good  cause. 

V 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Enforcement,  US.  Nuclear 
Regulatory  Commission  Washington, 
D.C.  20555,  and  include  a  statement  of 
good  cause  for  the  extension.  Any 
request  for  a  hearing  shall  be  submitted 


to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section, 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555, 
to  the  Assistant  General  Counsel  for 
Hearings  and  Enforf;ement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  IV,  611  Ryan  Plaza  Drive, 
Suite  400,  Arlington,  Texas  76011,  and 
to  the  Licensee.  If  such  a  person 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
AN  ANSWER  OR  A  REQUEST  FOR 
HEARING  SHALL  NOT  STAY  THE 
IMMEDIATE  EFFECTIVENESS  OF  THIS 
ORDER. 

Dated  at  Rockville,  Maryland  this  13th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberman, 
Director.  Office  of  Enforcement 
(PR  Doc  97-1488  Filed  1-21-97;  8:45  am] 
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[Docket  No.  50-443] 

North  Atlantic  Energy  Service 
Corporation,  et  ai.,  Seabroolt  Station, 
Unit  No.  1;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
for  Facility  Operating  License  No.  NPF- 
86  issued  to  North  Atlantic  Energy 
Service  Corporation  (the  licensee  or 
North  Atlantic)  for  operation  of  the 
Seabrook  Station.  Unit  No.  1  (Seabrook) 
located  in  Rockingham  County,  New 
Hampshire.  North  Atlantic  is  authorized 


to  act  as  agent  for  the  eleven  owners  of 
the  facility. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment 
addresses  the  potential  environmental 
issues  related  to  the  proposed  issuance 
of  a  temporary  exemption  from  certain 
requirements  of  10  CFR  50.75(e)(2). 
Specifically,  the  proposed  exemption 
would  allow  Great  Bay  Power 
Corporation  (Great  Bay)  6  months  from 
the  date  of  issue,  to  obtain  a  surety  bond 
or  other  allowable  decommissioning 
funding  assurance  mechanism  for  non- 
electric utilities.  Great  Bay  holds  an 
undivided  12.1324  percent  ownership 
interest  in  Seabrook. 

The  Need  for  the  Proposed  Action 

On  May  8.  1996,  North  Atlantic 
submitted  to  the  NRC  a  request  on 
behalf  of  Great  Bay  for  Commission 
consent  to  the  indirect  transfer  of 
control  of  Great  Bay's  interest  in  the 
Seabrook  Operating  License  through 
formation  of  a  holding  company. 
Additional  information  relating  to  this 
request  was  submitted  on  October  18, 
1996,  and  December  9,  1996.  Approval 
of  the  application  would  allow  Great 
Bay,  through  the  formation  of  several 
corporate  entities  and  a  merger,  to 
become  a  wholly-owned  subsidiary  of  a 
new  holding  company,  Great  Bay 
Holdings  Corporation.  Such  a 
restructuring  would  expand  Great  Bay's 
opportunities,  thereby  potentially 
improving  Great  Bay's  financial 
strength,  benefiting  public  health  and 
safety.  The  indirect  transfer  of  control  of 
Great  Bay's  share  of  Seabrook  is  subject 
to  NRC  approval  pursuant  to  10  CFR 
50.80, 

Great  Bay  was  established  in  1994  as 
a  successor  to  EUA  Power  Company, 
which  had  filed  for  reorganization 
under  Chapter  11  of  the  U.S. 
Bankruptcy  Code.  When  the  NRC  staff 
approved  the  plan  for  Great  Bay's 
emergence  from  bankruptcy  in  1993,  it 
believed  that  Great  Bay  would  continue 
to  be  an  electric  utility  based  upon  its 
status  as  such  prior  to  bankruptcy  and 
upon  the  expectation  that  the 
reorganized  entity  would  be  successful 
in  obtaining  long-term  contracts  for  the 
sale  of  most  of  its  share  of  power  from 
Seabrook.  However,  Great  Bay  has  been 
marketing  most  of  its  share  of  electricity 
from  Seabrook  on  the  spot  wholesale 
market.  The  staff  has  not  yet  completed 
its  review  of  the  proposed  transfer  of 
control,  but  it  appears  that  Great  Bay 
does  not  now  meet  the  definition  of 
"electric  utility"  as  provided  in  10  CFR 
50.2,  in  that  it  does  not  appear  to 
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recover  the  cost  of  the  electricity  it 
generates  and/or  distributes,  either 
directly  or  indirectly,  through  rates 
established  by  a  regulatory  authority.  If 
Great  Bay  is  no  longer  an  "electric 
utility,"  as  defined  in  10  CFR  50.2,  it 
does  not  meet  the  requirements  of  10 
CFR  50.75(e)(2)  in  that  it  does  not  have 
a  surety  bond  or  other  surety  method  in 
place  to  provide  additional  assurance 
for  decommissioning  funding. 

Because  of  its  status  as  an  exempt 
wholesale  generator,  Great  Bay  is 
precluded  from  participating  in 
opportunities  in  additional  electricity 
markets  under  New  Hampshire  law.  The 
proposed  formation  of  a  holding 
company  would  protect  Great  Bay's 
status  as  a  wholesale  electric  generator 
and  allow  its  management  to  develop 
opportunities  in  additional  electricity 
markets  through  the  holding  company, 
thus  potentially  improving  Great  Bay's 
financial  position,  benefiting  public 
health  and  safety. 

To  allow  the  staff  to  act  upon  Great 
Bay's  request  for  approval  of  indirect 
transfer  of  control  of  Great  Bay,  without 
further  delaying  the  potential  benefits 
that  may  result  therefrom,  and  at  the 
same  time  to  afford  Great  Bay  a 
reasonable  opportunity  to  implement  a 
suitable  decommissioning  funding 
assurance  method  required  of  a  non- 
electric utility,  the  staff  proposes  to 
grant  Great  Bay  a  6  month  exemption 
from  compliance  with  the  provisions  of 
10  CFR  50.75(e)(2)  pertaining  to  the 
additional  surety  arrangements  for 
decommissioning  funding  assurance  for 
non-electric  utility  licensees. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
probability  or  consequences  of  accidents 
would  not  be  increased  by  the 
temporary  exemption,  and  that  post- 
accident  radiological  releases  would  not 
be  greater  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  temporary 
exemption  would  not  affect  routine 
radiological  plant  effluents  and  would 
not  increase  occupational  radiological 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  temporary 
exemption  would  not  affect 
nonradiological  plant  effluents  and 
would  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 


nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  wkh 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
not  issue  the  temporary'  exemption  and, 
thereby,  delay  completion  of  the  staffs 
review  of  the  request  for  approval  for 
indirect  transfer  of  control  until  the 
necessary  surety  arrangement  is  in 
place.  Delay  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
identical. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Seabrook  Station,  Unit 
No.  1.  dated  March  1983. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  Januarv'  15,  1997,  the  NRC  staff 
consuhed  with  the  New  Hampshire 
state  official,  Mr.  George  Iverson  of  the 
New  Hampshire  Emergency 
Management  Agency  regarding  the 
environmental  impact  of  the  proposed 
action.  On  January  15,  1997.  the  NRC 
staff  consulted  with  the  Massachusetts 
state  official,  Mr.  James  Muckerheid  of 
the  Massachusetts  Emergency 
Management  Agency.  The  state  officials 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensees 
letters  dated  May  8,  1996,  October  18. 
1996,  and  December  9,  1996.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW.,  Washington.  DC,  and  at  the  local 
public  document  rooms  located  at  the 
Local  Public  Document  Room  located  at 
Exeter  Public  Library,  Founders  Park, 
Exeter,  New  Hampshire  03833. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  January  1997. 


For  the  Nuclear  Kegulaton,-  Conimission. 
Alt>ert  W.  De  Agazio. 

Senior  Projpct  Manager.  Protect  Directorate 
1-1.  Division  of  Reactor  Protects — ////,  Office 
of  Suclear  Reactor  Regulation 
|FR  Doc.  97-1486  Filed  1-21-97;  8:45  am) 
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[Docket  No.  50-*43] 

North  Atlantic  Energy  Service 
Corporation  et  al.;  Seabrook  Station, 
Unit  No.  1;  Environmental  Assessment 
and  Finding  ot  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  approval  under  10  CFR 
50.80  of  the  transfer  of  control  of  certain 
interests  in  Facilitv  Operating  License 
No.  NPF-«6  issued  to  North  Atlantic 
Energy  Service  Corporation  (North 
Atlantic)  and  the  eleven  joint  owners 
(the  licensees)  of  the  Seabrook  Station, 
Unit  No.  1  (Seabrook)  located  in 
Rockingham  County,  New  Hampshire. 
North  Atlantic  is  authorized  to  act  as 
agent  for  the  eleven  owners  of  the 
facility,  and  has  exclusive  authority  to 
operate  the  plant.  The  transfer  of  control 
would  be  effected  indirectly  by  the 
corporate  restructuring  of  Great  Bay 
Power  Corporation,  the  owner  of  an 
undivided  12  1324  percent  share  of 
Seabrook. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent, 
under  10  CFR  50.80.  to  the  transfer  of 
control  of  Great  Bays  interest  in  the 
Seabrook  license  that  would  result 
indirectly  from  the  restructuring  of 
Great  Bay  by  the  establishment  of  a 
holding  company.  Great  Bay  Holdings 
Corporation.  Great  Bay  would  become  a 
wholly-owned  subsidiary*  of  Great  Bay 
Holdings  Corporation.  Great  Bay  would 
remain  the  owr  -r  of  an  undivided 
12.1324  percer   share  of  Seabrook  and 
continue  to  hold  its  interest  in  the 
Seabrook  operating  license  As  a  part  of 
the  restnicturing.  the  current  equity 
owners  of  Great  Bay  would  exchange 
ownership  of  C   ■at  Bay  for  ownership  of 
Great  Bay  Holdings  Corporation  on  a 
share  for  share  basis. 

The  Need  for  the  Proposed  Action 

The  propose    action  is  required  to 
enable  Great  Bay  to  restructure  as 
described  abov    Great  Bay  is  an  exempt 
wholesale  generator  as  defined  in  the 
Energy  Policy  Act  of  1992.  Because  of 
its  status  as  an  exempt  wholesale 
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generator.  Great  Bay  is  precluded  from 
opportunities  in  additional  electricity 
markets.  The  proposed  formation  of  a 
holding  company  would  protect  Great 
Bay's  status  as  an  exempt  wholesale. 
electric  generator  and  allow 
management  to  develop  and  participate 
in  opportunities  in  additional  electricity 
markets  through  the  holding  company. 

Envirnnwental  Impacts  of  the  Prapospd 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  corporate 
restructuring  and  concludes  that  there 
v\ill  he  no  physical  or  operational 
changes  to  Seabrook.  The  corporate 
restructuring  will  not  affe<;t  the 
qualifications  or  orKanizntional 
affiliation  of  the  personnel  who  operate 
the  facilities,  as  North  Atlantic  will 
continue  to  be  responsible  for  the 
operation  Seabrook 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
prohabilitv  or  consequences  of  accidents 
would  not  be  increased  by  the 
restructuring,  and  that  post-accident 
radiological  releases  would  not  be 
greater  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  corporate 
restructuring  would  not  affect  routine 
radiological  plant  effluents  and  would 
not  increase  occupational  radiological 
exposure  .Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the 
restrui:turing  would  not  affect 
nonradiological  plant  effluents  and 
\vould  have  no  other  environmental 
impact  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Sim  e  the  Commission  concluded  that 
there  are  no  significant  environmental 
effe(.ts  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated 

The  principal  alfenialive  would  be  to 
deny  the  requested  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
identical 

Alternative  l.se  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 


Statements  for  the  Seabrook  Station, 
Cnit  No   1.  dated  March  1983, 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January-  15.  1997.  the  NRC  staff 
consulted  with  the  New  Hampshire 
state  official,  .Mr.  George  Iverson  of  the 
New  Hampshire  Emergency 
Management  Agency  regarding  the 
environmental  impact  of  the  proposed 
action.  On  January  15   1997,  the  NRC 
staff  consulted  with  the  Massachusetts 
state  official,  Mr.  Jame-     Tuckerheid  of 
the  Massachusetts  Eme     ;ncy 
Management  Agency.       .  state  officials 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordinglv.  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensees' 
letters  dated  May  8,  1996,  October  18, 
1996,  and  December  9,  1996,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW,,  Washington.  DC,  and  at  the  local 
public  document  rooms  lw;ated  at  the 
Local  Public  Document  Room  located  at 
Exeter  Public  Library,  Founders  Park, 
Exeter,  New  Hampshire  03833. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Albert  W.  De  Agazio,  Sr., 
Project  Manager.  Project  Directorate  /-J , 
Division  of  Reactor  Projects— I/II.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  97-1487  Filed  1-21-97;  8:45  ami 
BIUING  C006  7590-01-P 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  January  20,  27,  February 
3.  and  10,  1997. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Public  and  closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  offanuary  20 
Wednesday,  January  22 

10:00  a.m.     Briefing  on  Codes  and 
Standards  (Public  meeting) 


(Contact:  Gil  Millman,  301^15- 
5843). 

11:30  a.m.     Affirmation  Session  (Public 
meeting)  *(Please  note:  This  item 
will  be  affirmed  immediately 
following  the  conclusion  of  the 
preceding  meeting.) 

a.  Final  Rule  to  Amend  10  CFR  Part 
71  for  Fissile  Material  Shipments 
and  Exemptions  (tentative). 

b.  Sequoyah  Fuel  Corporation  and 
General  Atomics:  LBP-96-24. 
Approving=Settlement  with 
General  Atomics  and  Dismissing 
Proceedings  (tentative)  (Contact: 
Andrew  Bates,  301-415-1963). 

Week  offanuary  27— Tentative 

Monday,  January  27 

2:30  p.m.     Briefing  by  DOE  on 
Plutonium  Disposition  'Public 
meeting)  (Contact:  Vanice  Perin, 
301-415-8143). 


Wednesday,  January  29 

10:00  a.m.     Briefing  on  Operating 

Reactors  and  Fuel  Facilities  (Public 
meeting)  (Contact:  Victor  McCree, 
301-415-1711). 

11:30  a.m.     Affirmation  Session  (Public 
meeting)  (if  needed). 

Thursday,  January  30 

10:00  a.m.  Briefing  on  Millstone  by 

Northeast  Utilities  and  NRC  (Public 
meeting)  (Contact:  Bill  Travers, 
301-415-8500). 

Friday,  January  31 

10:00  a.m.     Briefing  on  Integrated 
Materials  Performance  Evaluation 
Program  (Public  meeting)  (Contact: 
Don  Cool,  301-415-7197), 

Week  of  February  3— Tentative 

Tuesday,  February  4 

9:30  a.m      Briefing  by  Maine  Yankee, 
NRR  and  Region  I  (Public  meeting) 
(Contact:  Daniel  Dorman.  301-^15- 
1429). 

Wednesday,  February  5 

NOON     Affirmation  Session  (Public 
meeting)  (if  needed). 

Week  of  February'  10— Tentative 

Thursday,  February  13 

2:00  p,m.     Briefing  on  Operating 
Reactor  Oversight  Program  and 
Status  of  Improvements  in  NRC 
Inspection  Program  (Public 
meeting). 


UMI 
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3:30  p.m.     Affirmation  Session  (Public 
meeting) 

*  The  Schedule  for  commission  meetings  is 
subject  to  change  on  short  notice,  to  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  Person  for  more 
information:  Bill  Hill  (301)  415-1661. 

***** 

ADOmONAL  INFORMATION:  By  a  vote  of 
5-0  on  January  13,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  10  CFR  Sec.  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Direct  Final  Rulemaking:  Privatization 
Act — Conforming  Changes  and  Revision 
to  the  NRC  Enforcement  Policy 
(NUREG-1600)"  be  held  on  January  13. 
and  on  less  than  one  week's  notice  to 
the  public. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://vrvvw.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wiTih@nrc.gov  or 
dkw@nrc.gov. 
***** 

Dated:  January  17,  1997. 
William  M.  Hill,  Jr., 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FR  Doc.  97-1657  Filed  1-17-97;  2:22  pm] 
BILUMG  CODE  7S90-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  Data  Collection 
Forms 

AGENCY:  U.S.  Office  of  Personnel 

Management. 

ACmON:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  data 
collection  forms.  The  Establishment 
Information  Form,  the  Wage  Data 
Collection  Form,  and  the  Continuation 


Form  are  wage  survey  forms  developed 
by  0PM  and  used  by  two  lead  agencies, 
the  Department  of  E)efense  (DOD)  and 
the  Department  of  Veterans  Affairs  (VA). 
Data  collectors  survey  21,200  businesses 
annually  to  determine  the  level  of  wages 
paid  by  private  enterprise 
establishments  for  representative  jobs 
common  to  both  private  industry  and 
Government.  Each  survey  collection 
requires  1-4  hours  of  respondent 
burden,  resulting  in  a  total  yearly 
burden  of  75,800  hours.  The  lead 
agencies  use  this  information  to 
establish  rates  of  pay  for  Federal  Wage 
System  employees.  For  copies  of  this 
proposal  contact  Jim  Farron  on  (202) 
418-3208,  or  E-mail  to 
jmfarron@mail.opm.gov. 

DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  ).  Winstead,  Assistant 
Director  for  Compensation  Policy, 
Human  Resources  Systems  Service. 
Office  of  Personnel  Management.  1900  E 
Street.  NW,  Room  6H31.  Washington. 
DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Angela  Graham  Humes.  Wage  Systems 
Division,  (202)  606-2848. 

Office  of  Personnel  Management 

Lorraine  A.  Green. 

Deputy  Director. 

|FR  Doc.  97-1416  Filed  1-21-97;  8:45  am] 

BILUNO  COO€  632S-01-M 


[0PM  Form  1622] 

Sut>mission  for  0MB  Review; 
Comment  Request 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  notice. 

SUMMARY:  In  accordance  with  the 
Paf)erwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995).  this 
notice  annoiuices  that  the  Office  of 
Personnel  Management  is  submitting  to 
the  Office  of  Management  and  Budget  a 
request  for  clearance  of  a  revised 
employment  information  collection.  The 
form  is  used  in  conjunction  with  Project 
ABLE  (ABLE  BENEHCL^RIES'  UNK  to 
EMPLO'VTRS).  0PM  Form  1622, 
"Project  ABLE  Enrollment  Form,  '  is 
used  by  authorized  State  Vocational 
Rehabilitation  Counselors.  Project  ABLE 
is  designed  to  enhance  Federal  job 
opportunities  for  people  with 
disabilities  who  are  job  ready  and  want 
to  work.  The  Social  Security 
Administration  identifies  those  persons 


who  may  complete  the  enrollment 
process.  Lnforma.ion  on  eUgible 
enroUees  is  str   ad  in  OPM's  Automated 
Applicant  ReLrral  System  (AARS) 

It  is  estimated  that  no  more  than  1.000 
eru-ollments  wall  be  processed  annually. 
Each  form  takes  approximately  5 
minutes  (.08  hours)  to  complete.  The 
annual  estimated  burden  is  80  hours. 
For  copies  of  this  proposal,  contact  Jim 
Farron  on  (202)  418-3208.  or  E-mail  to 
jmfarron@opm.gov. 

DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication 

ADDRESSES:  Send  or  dehver  comments 

to— 

Armando  E  Rodriguez,  Director.  Office  of 
Diversity,  Employment  Service.  U.S.  Office 
of  Personnel  Management   1900  E  Street 
NW..  Room  6332.  Washington.  DC  20415 
and 

loseph  Uckev.  0PM  Desk  Officer,  Office  of 
Information  and  Regulator)-,  .affairs.  New 
Executive  Office  Building,  NW.  Room 
10235.  Washington.  DC  20503 

FOR  INFORMATION  REGARDING 

ADMINISTRATIVE  COORDINATION  CONTACT: 

lohn  Riedel-Alvarez,  Office  of  Diversity. 

(202)  606-2409 

Office  of  Personnel  Management. 
Lorraine  A.  Gn  .n. 

Deputy  Director 

IFR  Doc  97-1418  Filed  1-21-97;  8:45  am] 

BILUNG  CODE  632S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetmg  during 
the  week  of  January'  20.  1997. 

A  closed  meeting  will  be  held  on 
Friday.  January  24.  1997,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 
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Tht'  SLihjfct  matter  of  the  closed 
meeting  schedulod  tor  Friday.  January 
24.  Uio-.at  l():()()d.m..  will  be: 

Iriiurution  anil  stntlement  of  injunctive 

.11  tioiis, 
Institutimi  ami  settlement  of  atlministrativc 

priH  wMiin^s  of  ,in  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  oi  meeting  items.  For  fuilher 
'.nformation  and  tn  ascertain  what,  if 
.iiiy.  matters  have  heen  ;idded.  deleted 
or  postponed,  please  (  ontact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Diitcii   Iflnuarv  17.  1997. 
Jonathan  G.  Kalz, 
Secretary. 

IFK  n(«    4~-  ihri  Filed  1-17-97;  12:24  pm] 
BtLUNG  cooe  aoio-oi-M 

[Release  No.  34-38170;  File  No.  SR-CHX- 
96-28] 

Self- Regulatory  Organizations; 
Chiicago  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Clearing  The  Post 

January  15.  1997 

On  November  4,  1996.  the  Chicago 
Sto< :k  Exchange.  Inc  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commi.ssion"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  19.14  {■■Ac.V]  '  and  Rule  19b-4 
thereunder. -^  a  proposed  rule  change  to 
amend  Article  XX,  Rule  10, 
interpretations  and  policies  .01  i^lating 
to  clearing  the  post. 

Notice  of  the  proposal  was  published 
for  comment  and  appeared  in  the 
Federal  Register  on  November  2,5, 
199fi  *  No  comments  w&re  received  on 
the  Exchange  proposal.  This  order 
approves  the  Exchange  proposal. 

I.  Description 

On  May  :10.  1996,  the  Commission 
approved  the  CHXs  Minor  Rule 
Violations  Plan  ("Flan").-*  The 
Exchange's  clearing  the  post  rule, 
.•Krticle  XX,  Rule  10  was  included  under 
the  Plan,  making  violations  of  this  mie 
subject  to  the  summary  fine  procedures 
contained  in  the  Plan.  Pursuant  to 
Article  XX,  Rule  10.  interpretations  and 
policies  .01 .  violators  of  the  Exchange's 
clearing  the  post  rule  are  currently 
subject  to  automatic  fines  of  a  minimum 


'  15  use  ^78s(b)(ll  (1988) 

'17(;fr  240  iqb-»  utmi. 

'See  Securities  txrhaiiRe  Ail  Release  No.  37964 
(November  19.  19961.01  KK  59918  (November  25 
1996) 

'  .Se<  urilies  Exchange  Art  Release  No.  372.S5  (IWay 
JO.  1996).  61  FR  28918  (approvme  File  No  SR- 
(;HX-95-25I. 


of  fifty  dollars,  to  be  assessed  by  the 
Exchange's  Committee  on  Floor 
Procedure. 

The  purpose  of  the  proposed  rule 
change  is  to  eliminate  the  authority  of 
the  Exchange's  Committee  on  Floor 
Proc:;edure  with  respect  to  assessing 
fines  for  violations  of  the  clearing  the 
post  rule.  The  Exchange  believes  that 
minor  violations  of  the  clearing  the  post 
rule  are  better  handled  through  the  new 
summary  fine  procedures  contained  in 
the  Plan  rather  than  through  the 
Committee  on  Floor  Procedure.  The 
Exchange  further  believes  that  using  the 
Plan  as  the  lone  summary  fine 
procedure  will  achieve  a  uniform 
procedure  for  imposing  fines  for 
violations  of  this  Exchange  rule. 

II.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  The  Commission 
believes  the  proposal  is  consistent  with 
the  requirements  of  Section  6(b)(5)  and 
Section  6(b)(6).5  More  specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Section  6(b)(,5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest.*' 

An  Exchange's  ability  to  effectively 
enforce  compliance  by  its  members  and 
member  organizations  with  Exchange 
rules  is  central  to  its  self-regulatory 
functions.  The  Exchange's  earlier 
inclusion  of  the  clearing  the  post  rule 
under  the  Plan  was  intended  to  make 
the  Exchange's  disciplinary  system 
more  efficient  in  prosecuting  more 
egregious  and/or  repeated  violations  of 
this  rule,  thereby  furthering  its 
mandates  to  protect  investors  and  the 
public  interest.^  Under  the  Plan,  the 
staff  of  the  Exchange  presents  the  facts 
supporting  violative  conduct  to  a  Minor 
Rule  Violation  Panel  ("Panel"),  which 
consists  of  three  floor  members 
appointed  by  the  President  of  the 
Exchange.8  the  Panel  is  then  authorized 


M5  U.S.C.  §78ffb)(5)and  15  U.S.C.  §  78f(bl(6) 
*(n  approving  tJiis  rule  change,  the  Commission 
has  considered  the  proposed  rules'  Impact  on 
efficiency,  competition,  and  capital  formation,  15 

U.S.C.  §78c(n. 

'The  Minor  Rule  Violations  Panel  has  the 
authority  to  recommend  that  the  Exchange 
commence  a  formal  disciplinary  proceeding.  See 
Securities  Exchange  Act  Release  No.  37255  supra 
note  4. 

"A  Minor  Rule  Violation  Panel  must  consist  of 
one  member  of  the  Committee  on  Floor  Procedure. 
one  member  of  the  Committee's  Rules 


to  either  impose  the  fine,  reject  the 
staffs  recommendation,  or  recommend 
that  the  Exchange  commence  a  formal 
disciplinary  proceeding  under  Article 
XII  of  the  CHX  rules.  If  the  staff  decides 
not  to  recommend  the  commencement 
of  a  formal  disciplinary  proceeding,  the 
Panel  is  required'to  impose  a  fine  in 
accordance  with  the  provisions  of  the 
procedure.  The  Exchange  has  made  a 
rea.sonable  determination  that 
preserving  a  similar  summary  fine 
procedure  vested  in  the  Committee  on 
Floor  Procedure  is  unnecessary  and 
redundant. 

The  Commission  believes  the 
proposal  is  consistent  with  the  Section 
fi(b)(fi)  requirement  that  the  members  of 
an  exchange  be  appropriately 
disciplined  for  violations  of  the  rules  of 
the  exchange.  Under  the  plan,  minor 
violations  of  the  clearing  the  post  rule 
are  punishable  by  a  minimum  fine  of 
SlOO  (as  opposed  to  a  minimum  $.50 
fine  imposed  by  the  Committee  on  Floor 
Procedure).  Eliminating  the  authority  of 
the  Committee  on  Floor  Procedure  to 
fine  violations  of  the  clearing  the  post 
rule  thereby  serves  to  eliminate  a 
potentially  inconsistent  fine  amount 
and  procedure,  and  ensures  a  uniform 
summary  fine  procedure  for  minor 
violations  of  the  clearing  the  post  rule. 

III.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.a  that  the 
proposed  rule  change  (SR-CHX-96-28) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary 
[FR  Doc.  97-14,35  Filed  i-21-97;  8:45  ami 

BILLING  CODE  8010-01-M 


[Release  No.  34-38153;  File  No.  SR-PTC- 
96-08] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Extending  the 
Time  for  the  Close  of  the  Collateral 
Loan  Facility  and  the  Deadline  for 
Participant  Payment  of  Settlement 
Obligations 

lanuary  10.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


Subcommittee,  and  one  member  not  on  the 
Committee  or  any  of  its  subcommittees.  See 
Securities  Exchange  Act  Release  No.  37255  supra 
note  4. 

"15U.S.C.  §78.s(b)(2). 
'"17(:FR200.3l>-3(a)(12). 


'15  use. ; 

'  The  (ximn 
summaries  pn 
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("Act"),*  notice  is  hereby  given  that  on 
December  3,  1996,  the  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PTC-96-08)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  PTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends  the 
close  of  the  Collateral  Loan  Facility 
("CLF")  processing  vs.  payment  from 
3:30.59  p.m.  to  4:00.59  p.m.  and  extends 
the  deadline  for  participants  to  send 
settlement  wire  payments  to  PTC  from 
4:15  p.m.  to  4:30  p.m.,  beginning  on 
January  6,  1997. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PTC  has  prepared 
summaries,  set  forth  in  sections  (A),  and 
(B),  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements.^ 

(Al  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  close  of  the  CLF 
processing  vs.  payment  from  3:30.59 
p.m.  to  4:00.59  p.m.  To  accommodate 
the  processing  extension,  the  deadline 
for  participant  settlement  wire 
payments  due  PTC  also  will  be 
extended  from  4:15  p.m.  to  4:30  p.m.  to 
allow  participants  sufficient  time  to 
arrange  for  payment  when  the 
participant's  setthment  balance  changes 
as  a  result  of  the  additional  one-half 
hour  financing  period.  Current  opening 
times  and  all  other  deadlines  will 
remain  unchanged. 

Participants  have  requested  that  the 
extension  of  the  close  of  the  CLF  for  an 
additional  one-half  hour  after  the 
normal  3:30.59  p.m.  close  for  regular 
transaction  vs.  payment  prot;essing  be 


implemented  as  part  of  PTC's  program 
to  make  Federal  Home  Loan  Mortgage 
Corporation  ("FHLMC")  and  Federal 
National  Mortgage  Association 
("FNMA")  securities  eligible  for  PTC's 
book-entry  system  to  allow  participants 
additional  time  to  finance  their 
positions.  PTC  plans  to  implement  the 
rule  change  on  January  6,  1997,  so  that 
the  new  deadlines  can  be  evaluated 
before  the  FHLMC  and  FNMA  program 
is  implemented. 

PTC  believes  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(F)  of  the  Act  ^  and  the  rules 
and  regulations  thereunder  because  it 
assures  the  safeguarding  of  securities 
and  funds  in  PTC's  custody  or  control 
or  for  which  it  is  responsible. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  of  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Participants  have  requested  that  PTC 
make  the  proposed  rule  change.  PTC  has 
not  solicited  nor  received  any  written 
comments  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19Cb)(3)(A)(i)  of  the  Act  "  and  pursuant 
to  Rule  19b-4(e)(l)  5  promulgated 
thereunder  because  the  proposal  is 
concerned  solely  with  the 
administration  of  PTC.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV.. 
Washington,  D.C,  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written  ~ 

communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  File  No  SR-PTC-96-08  and 
should  be  submitted  by  February  12, 
1997. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority  •* 
Margaret  H.  McFarland. 

Depu  ty  Secretary. 

|FR  Doc  97-1433  Filed  1-21-97:  8:45  ami 
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[Rolease  No.  34-38168;  Rte  No.  SR-PWx- 
96-62] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Customized 
Foreign  Currency  Option  Expiration 
Times 


( 


lanuary  14,  1997 

Pursuant  to  Section  19(b)(lJ  of  the 
Securities  Exchange  Act  of  1934 
(••Act"),  15  use.  <»78s(b)(l),  notice  is   j 
hereby  given  that  on  December  20,  1996, 
the  Philadelphia  Stock  Exchange,  Inc 
(•■Phlx")  or  'Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  de.scribed  in  Items  1  and  II 
below,  which  items  have  been  prepared 
by  the  self-regulator\'  organization  The 
Fhlx  has  requested  accelerated  approval 
for  the  proposal.  On  January  10,  1997. 
Phlx  submitted  Amendment  No   1  to  the 
proposal  in  order  to  clarify  when  certain 
classes  of  foreign  currency  options 
(■•FCOs ')  expire.'  This  Order  approves 
the  Phlx  proposal,  as  amended,  on  an 
accelerated  basis  and  solicits  comments 
from  interested  persons. 


M5  U.S.C.  78s(b)(l). 

■'The  (x)mniis.sion  has  modined  the  text  of  the 
.summaries  prepared  by  PTC. 


MS  U.S.C  78q-l(b)(3KF). 
M5  U.S.C  78s(bl(3)(A)(i). 
M7CFR240  19b-4(fKl) 


•'17CI-R  200  l(V-3(a)n2). 

'  .See  Letter  from  Michele  Weisbaum.  Associate 
Genet^l  Counsel  Phlx.  to  Shai^n  l^wson.  Senior 
Special  Counsel,  SEC,  dated  |anijai>  6,  1997. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Giange 

The  Phlx  proposes  to  amend 
Exchange  Rule  1000(b)(21)(ivJ  in  order 
to  clarify  the  transition  process  in  regard 
to  moving  the  expiration  time  for 
customized  FCO  contracts  from  an  11:59 
p.m.  expiration  time  to  a  10:15  a.m. 
Eastern  Time  ("ET")  expiration  time  for 
customized  FCO  contracts  expiring  on  a 
regular  mid-month  or  month-end 
expiration  dav. 

n.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  e.xamined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Fegulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  September  24,  1996,  the  Exchange 
received  approval  to  change  the 
expiration  time  for  customized  FCO 
contracts  which  expire  on  a  regular  mid- 
month  or  month-end  expiration  date 
from  an  11:59  p.m.  expiration  ("■11:59 
p.m.  expiration  scheme")  ^  to  a  10:15 
a.m.  expiration  scheme  ("10:15  a.m. 
expiration  scheme")  ^  so  that  the 
expiration  times  for  those  options 
would  conform  to  the  expiration  times 
for  other  customized  FCO  contracts 
which  expire  on  all  other  business  days 
(custom  dated  FCOs)."  The  filing  also 
provided  that  for  those  contracts  that 
would  expire  at  10:15  am.,  the  cease 
trading  time  and  the  assignment 
methodology  would  also  be  changed  so 
that  the  contracts  would  cease  trading  at 
8:00  am  ET  on  their  expiration  date 
and  would  be  subject  to  a  pro-rata 


-'  Under  an  n  59  p  m  expiration  scheme, 
customized  FCOS  cease  trading  at  2:30  p.m.  on  their 
expiration  date  and  are  subject  to  random 
assignment 

'Under  a  1015  a.m.  expiration  scheme. 
customized  FCOs  cease  trading  at  8:00  a.m.  on  their 
expiration  date  and  are  subject  to  pro-rata 
assignment, 

•  See  Securities  Exchange  \c'.  Release  No.  37718 
(September  4.  19961  (approving  SR-Pnlx-96-13 
(••SR-PLX-96-13-))  ('Release  No   37718-).  The 
Commission  notes,  however,  that  the 
implemeniation  of  these  changes  was  delayed 
pending  approval  of  conforming  changes  to  the 
rules  of  the  Options  Clearing  Corporation  ("OCC"). 


(rather  than  random)  assignment 
process.  These  changes,  however,  were 
approved  contingent  upon  subsequent 
Commission  approval  of  a 
corresponding  OCC  filing  ^  Because 
OCC  only  recently  received  approval  for 
its  corresponding  filing.  Phlx  has  been 
unable  to  implement  the  new  expiration 
times.® 

Phlx's  original  filing.  SR-Phlx-96-13. 
proposed  that  the  earlier  expiration  time 
[i.e..  the  10:15  a.m.  expiration  scheme) 
would  become  applicable  with  respect 
to  all  newly  opened  customized  FCOs 
with  a  few  noted  exceptions  for  existing 
open  contracts  ("exception  dates"). 
Because  Phlx  has  been  unable  to 
implement  these  changes,  however, 
additional  existing  series  have  been 
opened.  Accordingly.  Phlx  must  amend 
the  portion  of  Phlx  Rule  1000(b)(21)(iv) 
which  stated  the  original  exception 
dates. 

Currently,  open  interest  exists  in 
customized  FCOs  expiring  on  mid- 
month  and/or  month-end  expiration 
Fridays  for  the  months  of  March,  April, 
July,  September  and  October  1997. 
These  existing  series  will  be 
"grandfathered."  i.e..  they  will  remain 
subject  to  an  11:59  pm.  expiration 
scheme.  The  parties  to  these  contracts 
(except  for  the  contracts  expiring  in 
March). ^  will  have  the  ability  to  change 
the  expiration  times  from  11:59  p.m.  to 
the  10:15  a.m.  expiration  scheme  if  they 
desire  by  notif\'ing  the  OCC  in  WTiting.' 
Phlx  believes  the  ability  to  switch 
expiration  schemes  may  be  an  attractive 
option  to  existing  parties  to  the 
transaction,  because  the  contracts  which 
expire  at  11:59  p.m.  will  not  be  fungible 
with  those  that  expire  at  10:15  a.m. 
Further,  because  the  existing  contracts 
may  not  expire  for  several  months, 
having  different  expiration  times  may 
become  confusing  to  investors  as  the 
expiration  date  approaches. 

Accordingly.  Phlx  proposes  to  amend 
Rule  1000(b)(21)  to  clarify  when 
customized  FCO  contracts  expire. 
Specifically,  for  any  customized  FCO 
contract  which  will  expire  on  a  date 
prior  to  April  1,  1997.  the  contract  will 
remain  subject  to  an  11:59  p.m. 


*  Release  No.  37718  did,  however,  provide  for 
immediate  effectiveness  for  that  portion  of  the  filing 
which  changed  the  cease  trading  time  from  9:00 
a.m.  to  8:00  a.m.  for  custom  dated  FCOs  that 
currently  expire  at  10:15  am.  because  they  expire 
on  days  other  than  regular  mid-month  and  month- 
end  expiration  days. 

"See Securities  Exchange  Art  Release  No.  38165 
(January  14,  1997)  (approving  SR-OCC-9&-19). 

'This  will  not  be  available  for  the  contract's 
expiring  in  March  1997  because  the  change  will  be 
implemented  for  contracts  expiring  on  or  after  .Aipril 
1,  1997.  Any  contracts  expiring  prior  to  .\pril  1. 
1997.  will  remain  subject  to  an  11:59  pm, 
expiration  scheme. 


expiration  scheme.  Customized  FCO 
contractors  opened  prior  to  January  14, 
1997  and  which  expire  on  or  after  April 
1, 1997  will  also  remain  subject  to  an 
11:59  p.m.  expiration  scheme  unless  all 
parties  to  the  transaction  agree  to  switch 
to  a  10:15  a.m.  expiration  scheme  and 
notify  OCC  thereof  in  writing. 
Customized  FCO  contracts  opened  after 
Januar)'  14,  1997,  which  expire  on  or 
after  April  1,  1997,  will  be  subject  to  a 
10:15  a.m.  expiration  scheme. ^ 

The  Phlx  believes  the  proposed  rule 
change  is  consistent  with  Section  6  of 
the  Act  in  general,  and  in  particular, 
with  Section  6(b)(5).  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling  and  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest  by  providing  for  a  transition 
procedure  for  changing  the  time  of 
certain  custom  FCO  contracts. 

B.  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

IV.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5).9  The 
purpose  of  the  proposal  is  to  clarify  the 
transition  process  for  customized  FCOs 
as  they  switch  from  an  11:59  p.m. 
expiration  scheme,  as  discussed  above, 
to  a  10:15  a.m.  expiration  scheme. 'o  By 
establishing  that  any  customized  FCO 
contract  opened  on  or  after  January  14, 
1997  and  which  expires  on  or  after 
April  1.  1997  will  be  subject  to  the  10:15 
a.m.  expiration  scheme,  the  Phlx  is  able 


"  See  supm  note  3. 
'15U.S.C.  78f(b)(5)(1988). 
'"See  supra  note  3. 
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to  create  a  uniform  expiration  scheme 
for  all  customized  FCOs.  By  allowing 
existing  series  of  FCOs  to  remain  subject 
to  the  11:59  p.m.  expiration  scheme, 
Phlx  has  adequately  ensured  that 
existing  parties  to  the  transaction  will 
not  see  the  terms  of  their  contracts 
unexpectedly  changed  prior  to 
expiration.  As  such,  the  Commission 
believes  the  proposal  is  a  reasonable 
attempt  by  the  Phlx  to  balance  the  need 
to  create  uniform  cease  trading  and 
expiration  times  for  all  customized 
FCOs  with  the  need  to  protect  the 
interests  of  existing  customized  FCO 
holders. 

The  Phlx  proposal  also  allows  holders 
and  writers  of  existing  series  of 
customized  FCOs  to  convert  the  terms  of 
their  "grandfathered"  contracts  to  the 
10:15  a.m.  expiration  scheme,  as  long  as 
all  parties  to  the  transaction  agree. 
Because  contracts  which  expire  at  11:59 
p.m.  will  not  be  fungible  with  contracts 
that  expire  at  10:15  a.m.,  the 
Commission  believes  that  the  ability  of 
holders  to  convert  their  contracts  to  a 
10:15  a.m.  expiration  scheme  (if  all 
parties  to  the  transaction  agree)  may 
increase  the  liquidity  of  their  existing 
contracts.  The  ability  to  convert  will 
also  allow  existing  holders  to  more 
carefully  tailor  their  customized  FCO 
holdings  to  meet  their  investment 
objectives  (e.g.,  increased  liquidity, 
known  exercise  exposure  with  pro-rata 
assignment). 

By  requiring  that  all  parties  to  the 
transaction  agree  to  change  the 
expiration  times  of  their  contracts  prior 
to  such  changes  becoming  effective  also 
will  ensure  that  writers  and  holders  are 
not  forced  to  change  their  contract  terms 
at  the  desire  of  only  one  party  to  the 
transaction.  Accordingly,  the 
Commission  believes  the  Phlx  proposal, 
by  allowing  investors  to  convert  their 
customized  FCO  contracts  from  an  11:59 
p.m.  expiration  scheme  to  a  10:15  a.m. 
expiration  scheme,  will  increase 
liquidity  in  the  FCO  market  and  help  to 
facilitate  transactions  in  securities. 

The  Commission  finds  good  cause  to 
approve  the  proposed  rule  change  and 
Amendment  No.  1  thereto  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  proposal  and 
Amendment  No.  1,  as  discussed  above, 
clarify  the  transition  process  as 
customized  FCOs  switch  to  a  10:15  a.m. 
expiration  scheme.  Specifically,  the 
proposal,  as  amended,  provides  that 
existing  holders  of  customized  FCO 
contracts  will  not  have  the  terms  of  their 
contracts  changed  unless  all  parties  to 
the  transaction  specifically  notify  OCC 
in  writing  of  their  intent  to  change 
contract  terms.  As  such,  the 


Commission  believes  the  proposed 
changes  will  foster  investor  protection 
and  facilitate  transactions  in  securities. 
Furthermore,  the  Commission  notes  that 
Release  No.  37718,  in  which  Phlx 
adopted  the  10:15  a.m.  expiration 
scheme,  was  subject  to  the  full  notice 
period  and  that  no  comments  were 
received.  Accordingly,  the  Commission 
believes  it  is  consistent  with  the  Act  to 
approve  the  proposal,  as  amended,  on 
an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  th? 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Comniission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-52 
and  should  be  submitted  by  February 
12,  1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  "  that  the 
proposed  rule  change  (SR-Phlx-96-52) 
is  hereby  approved,  as  amended,  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  97-1434  Filed  1-21-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  Department  of  Transportation, 
DOT. 


ACTION:  Notice  and  request  for 
comments. 


"  15  U.S.C  §78.sfb)(2l  (19881 
'M7  CFR  200.3O-3(a)ll2)  (1994). 


SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  USC  Chapter 
35'. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
21,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Street.  ABC-100:  Federal 
Aviation  Administration;  800 
Independence  Avenue.  S.W.; 
Washington.  DC  20591:  Telephone 
number  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration, 

(FAA) 

Section  3507  of  Title  44  of  the  United 
States  Code,  as  adopted  by  the 
Papenvork  Reduction  Act  of  1995. 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register, 
listing  information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  form  and  the  reporting 
and  rec:ordkeeping  requirements.  OMB 
approval  of  an  information  colie<:tion 
requirement  must  be  renewed  at  least 
once  every  three  years.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  October  22.  1996  |FR  61. 
page  54833). 

Title:  Agricultural  Aircraft 
Operations.  FAR  137. 

OMB  Control  Number  2120-0049. 

Type  Request:  Extension  of  a 
currently  approved  collection. 

Form(s):  FAA  Form  8710-3. 

Affected  Public:  Applicants  applying 
for  an  agricultural  aircraft  operators 
certificate. 

Abstract:  Standards  have  been 
established  for  the  operation  of 
agricultural  aircraft  and  for  the 
dispensing  of  chemicals,  pesticides,  and 
toxic  substances.  Information  collected 
shows  applicant  compliance  and 
eligibility  for  certification  by  FAA.  14 
CFR  Part  137  prescribes  requirements 
for  issuing  agricultural  aircraft  operator 
certificates  and  for  appropriate 
operating  rules. 
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Burden:  Total  estimated  annual 
burden  hours  requested  14,037. 

Addresses:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  the  Ofrice  of  Management 
and  Budget,  New  Executive  Office 
Building.  Room  10202,  Attention  DOT/ 
FAA  Desk  Officer,  Washington,  DC. 
20503. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC  on  lanuary  15 
1997 

PhiUip  A.  Leach. 

Information  Clearance  Officer.  United  States 

Department  of  Transportation. 

IFR  Doc.  97-1513  Filed  1-21-97;  8:45  am] 

BiLUNG  COOE  4910-13-P 


Federal  Highway  Administ^tion 

Environmental  Impact  Statement:  Salt 
Lake  County  and  Davis  County,  Utah 

agency:  Federal  Highway 
Administration,  (FHWA),  UDOT, 
ACTION:  Revised  notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
southern  limit  of  the  proposed  interstate 
improvement  project  in  Salt  Lake 
County  and  Davis  County  has  been 
changed  from  500  North  in  Salt  Lake 
City  to  400  South  in  Salt  Lake  Citv.  The 
southern  limit  has  been  changed  in 
order  to  fully  analyze  all  possible  access 
schemes  to  downtown  Salt  Lake  City. 
An  environmental  impact  statement  will 
be  prepared  for  the  proposed  Interstate 
improvement  project  in  Salt  Lake 
County  and  Davis  County,  Utah. 
FOR  FURTHER  INFORMATION  CONTACT: 
Greg  Puske,  Project  Development 
Engineer,  Federal  Highway 
Administration,  2520  West  4700  South, 
Suite  9A.  Salt  Lake  City,  Utah  841 18, 
Telephone;  (801)  963-0182;  or  Larry 
Kirby,  Project  Manager,  Utah 
Department  of  Transportation.  Region 
Two,  2060  South  2400  West,  Salt  Lake 
City,  Utah  84104.  Telephone:  [801}  975- 
4826. 


SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Utah 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  address 
the  existing  and  projected  traffic  needs 
in  the  Interstate  (1-15)  corridor  ft-om  400 
South  in  Salt  Lake  City  to  200  North  in 
Kaysville.  The  Wasatch  Front  Regional 
Council  has  identified  a  need  for 
improving  the  1-15  north  corridor  of 
Salt  Lake  City  in  previous  studies. 
These  studies  are  the  1-15  Corridor 
Study  (1991)  and  the  2015  Salt  Lake 
Area  Long  Range  Transportation  Plan 
Year  (1995). 

Alternatives  that  will  be  considered 
based  on  these  studies  include  (1)  taking 
no  action  (no-build);  (2)  highway 
capacity  improvements  such  as 
additional  through  lanes,  auxiliary 
lanes,  and  interchange  modifications; 
(3)  transit  improvements  such  as  high 
occupancy  vehicle  lanes,  express  bus 
service,  commuter  rail,  and  light  rail;  (4) 
travel  demand  management  strategies 
which  create  options  designed  to 
discourage  the  single  occupant  vehicle; 
(5)  transportation  system  management 
strategies  which  improve  the  efficiency 
of  the  existing  highway;  (6) 
combinations  of  any  of  the  above;  and 
(7)  other  alternatives  identified  during 
the  scoping  process. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  the  proposed  project.  An 
additional  formal  publif  scoping 
meeting  will  be  held  in  Salt  Lake  City 
in  January  1997.  In  addition,  a  public 
hearing  will  be  held  after  the  draft  EIS 
has  been  prepared.  Public  notice  will  be 
given  of  the  time  and  place  of  the  public 
scoping  meetings  and  the  public 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

To  ensure  that  a  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  UDOT  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 


Issued  on:  lanuary  14,  1997. 
Michael  G.  Ritchie, 

Division  Administrator.  Salt  Lake  Citv.  Utah. 
(FR  Doc.  97-1531  Filed  1-21-97;  8:45  ami 
BILUNG  COOE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Reinvestment  Request 
For  Treasury  Notes  or  Bonds. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24.  1997,  to 
be  assured  of  consideration, 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Reinvestment  Request  For 
Treasury  Notes  or  Bonds. 

0MB  Number:  1535-0086. 

Form  Number:  PD  F  5262. 

Abstract:  The  information  is 
requested  to  support  a  request  to 
reinvest  Treasury  notes  or  bonds  at 
maturity,  or  to  cancel/change  a 
reinvestment  request. 

Current  Actions:  None. 

Type  of  Review:  Extension, 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
140,000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  14,000, 
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Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  7.  1997. 
Vicki  S.  Thorpe. 

Manager.  Graphics,  Printing  and  Records 
Branch 
(Fk  Doc.  97-1471  Filed  1-21-97:  8:45  am] 

BILLING  CODE  4810-39-P 


Customs  Service 

[Customs  Fomi  7506] 

Proposed  Collection;  Comment 
Request;  Warehouse  Withdrawal 
Conditionally  Free  of  Duty  and  Penmit 

action:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13:  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  24.  1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  6216,  1301 
Constitution  Ave.,  NW,  Washington. 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216.  1301  Constitution  Avenue  NW, 


Washington.  D.C.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(r)(2)),  The  comments  . 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  wavs  to 
enhance  the  quality,  utility,  and  claritv 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  art- 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection; 

Title:  Warehouse  Withdrawal 
Conditionally  Free  of  Duty  and  Permit. 

OMB  \'umber:  1515-0007. 

Form  Sumber:  Customs  Form  7506. 

Abstract:  The  Warehouse  Withdrawal 
Conditionally  Free  of  Duty  and  Permit 
is  an  application  and  permit  to 
withdraw  goods  from  a  warehouse 
without  paying  duties  or  taxes.  The 
form  also  covers  several  types  of 
withdrawals  from  a  Customs  Bonded 
Warehouse  subject  to  Customs  controls. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses. 

Estimated  Number  of  Respondents: 
73. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  12.167. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated-  January  14.  1997. 
V.  Carol  Barr. 
Information  Senires  Group. 
|FR  Doc.  97-1405  Filed  1-21-97;  8:45  ami 

BILUNG  CODE  M20-02-P 


[Customs  Form  3485] 

Proposed  Collection;  Comment 
Request;  Lien  Notice 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  US. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  .^ct  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  24.  1997.  to 
be  assured  of  consideralion 
ADDRESSES:  Direcl  all  written  comments 
to  U.S.  Customs  Senice.  Information 
Services  Group,  Room  6216.  1301 
Constitution  Ave..  NW.  Washington. 
DC  20229 

FOR  FURTHER  INFORMATION  CONTACT; 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  I'  S.  Customs 
Ser\ice.  Attn.:  ).  Edgar  Nichols.  Room 
6216,  1301  Constitution  Avenue  NW. 
Washington.  DC.  20229.  Tel.  (202)  927- 
'  1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  andor  continuing  information 
collections  pursuant  to  the  Paperv\ork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  use.  3505(c)(2))  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  tet.hnology ;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection. 
Title:  Lien  Notice. 
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OKfB  Number:  1515-0046. 
Form  Number:  Customs  Form  3485. 
Abstract:  The  Lien  Notice,  Customs 
Form  3485,  enable  the  carriers,  cartmen. 
and  similar  businesses  to  notify 
Customs  that  a  lien  exists  against  an 
individual/business  for  non-pavment  of 
freight  charges,  etc.,  so  that  Customs 
will  not  permit  delivery  of  the 
merchandise  from  public  stores  or  a 
bonded  warehouse  until  the  Hen  is 
satisfied  or  discharged. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  ofRevie^^:  Extension  (without 
change). 

Affected  Public:  Individuals, 
businesses. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,497. 

Estimated  Total  Annualized  Cost  on 
the  Public-  N/A. 

Dated:  lanuary  14.  1997. 
v.  Carol  Barr. 

Intormation  .Services  Group. 

IFR  Ckx:.  97-1406  Filed  1-21-97;  8:45  ami 

BILUNG  COOE  482(MI2-P 


Proposed  Collection;  Comment 
Request;  Importers  of  Merchandise 
Subject  to  Actual  Use  Provisions 

ACTION:  .Notice  and  request  lor 
comments. 


SUMMARY:  As  part  of  its  continuing  effort 

to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  (.oncerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  .Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(cl(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  L'.S.  Customs  Service,  Information 
Services  Group.  Room  6216,  1301 
Con.stitution  .\\e..  NVV.  Washington. 
DC.  20229 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fomi(sl  and  instructions 
should  be  direc.ted  to  US  Customs 
Service,  Attn  :  1  Edgar  N'lchols.  Room 
6216,  13U1  Constitution  .Avenue  .\W. 
Washington,  DC.  20229.  Tel.  (202)  927- 
1426. 


SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  wavs  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Importers  of  Merchandise 
Subject  to  Actual  Use  Provisions. 

OMB  Number:  151 5-009 1 . 

Form  Number:  None. 

Abstract:  The  Importers  of 
Merchandise  Subject  to  Actual  Use 
Provision  is  part  of  the  regulation  which 
provides  that  certain  items  may  be 
admitted  duty-free  such  as  farming 
implements,  seed,  potatoes  etc., 
providing  the  importer  can  prove  these 
items  were  actually  used  as 
contemplated  by  law.  The  importer 
must  maintain  detailed  records  and 
furnish  a  statement  of  use. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals. 
Businesses. 

Estimated  Number  of  Respondents 
12,000. 

Estimated  Time  Per  Respondent:  60 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  12.000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 


Dated:  January  14,  1997 
V.  Carol  Barr, 

Information  Services  Group. 

IFR  Doc.  97-1407  Filed  1-21-^97;  8:45  am| 

BILUNG  CODE  482(M)2-P 


Proposed  Collection;  Comment 
Request;  Proof  of  the  Use  for  Rates  of 
Duty  Dependent  on  Actual  Use 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  .As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  reque.st  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  24.  1997,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  6216,  1301 
Constitution  Ave.,  NW,  Washington, 
DC.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216,  1301  Constitution  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
142B. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhani;e  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
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included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Proof  of  the  Use  for  Rates  of 
Dutv  Dependent  on  Actual  Use. 

OMB  Number:  1515-0109. 

Form  Number:  None. 

Abstract:  The  Proof  of  the  Use  for 
Rates  of  Duty  Dependent  on  Actual  Use 
declaration  is  needed  to  ensure  Customs 
control  over  merchandise  whif:h  is  duty 
free.  The  declaration  shows  proof  of  use 
and  must  be  submitted  within  3  years  of 
the  date  of  entry  or  withdrawal  for 
consumption. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submis^on  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals, 
Businesses. 

Estimated  Number  of  Respondents: 
10,500. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,500. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  laniiary  14.  1997. 
V.  Carol  Barr, 
Information  Services  Group. 
[FR  Doc.  97-1408  Filed  1-21-97;  8:45  am] 

BILUNG  CODE  4S20-02-P 


Proposed  Collection;  Comment 
Request;  Declaration  by  Originating 
Artist,  or  Seller,  or  Shipper  Ttiat  Goods 
Imported  Are  Original  Works  of  Art 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Uw  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997,  to 
be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
U.S.  Customs  Service,  Information 
Services  Group,  Room  6216.  1301 
Constitution  Ave.,  NW,  Washington, 
D.C.  20229. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  foradditional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216,  1301  Constitution  Avenue  NW, 
Washington,  D.C.  20229.  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)),  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  e.stimates  of  the  burden  of  the 
collection  of  mformation;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Declaration  by  Originating 
Artist,  or  Seller,  or  Shipper  that  Goods 
Imported  are  Original  Works  of  Art 

OMB  Number:  1515-0118. 

Form  Number:  None. 

Abstract:  The  Declaration  by 
Originating  Artist,  or  Seller,  or  Shipper 
that  Goods  Imported  are  Original  Works 
of  Art  is  needed  to  ensure  that  original 
works  of  art  are  in  fact  originals  and 
therefore  permitted  free  entry  into  the 
United  States, 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals, 
households,  non-profit  organizations. 

Estimated  Number  of  Respondents: 
7,215. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,405. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 


Dated:  January  14.  1997. 
V.  Carol  Barr, 

Information  Senices  Croup. 

IFR  Doc.  97-1409  Filed  1-21-97;  8:45  am) 

BILUNG  CODE  482(Mn-P 


Proposed  Collection;  Comment 
Request;  Declaration  ol  Person  Who 
Pertomied  Repairs 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  As  part  of  its  continuing  effort 

to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Cu.stoms  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
35G5(c)(2)). 

DATES:  Written  comments  should  t>e 
received  on  or  before  March  24,  1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Information 
Services  Group.  Room  6216,  1301 
Con.stitution  Ave.,  NW.  Washington, 
D.C.  20229, 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols.  Room 
6216,  1301  Constitution  Avenue.  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426, 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public:  and  other 
Federal  agencies  to  comment  on 
proposed  and'or  contmuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  ?   05(c)(2)),  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the  • 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  t>e  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  thr  Customs  request  for 
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Office  of  Miinagt'mcnt  iiiid  Budget 
(OMB)  .ipproval.  All  coniinents  will 
l>e<:oiiie  a  matter  of  puhlic  record.  In  this 
liociimeiil  (^iistoin.s  i,s  soliciting 
comiiieiUs  coiiceriimg  the  following 
infordiation  <  nllection: 

Titlf:  Declaration  of  Person  Who 
Performed  Repairs. 

OMB  Miinihfr:  151.5-0137. 
Fnnn  Xiimher  None. 
Ahstnict.  rhe  Declaration  of  Person 
Who  Performed  Repairs  is  used  hy 
Customs  to  ensure  (iuty-free  status  for 
entries  coverin^^  articles  repaired 
aboard.  It  must  be  filed  by  importers 
claiming  duty-free  status. 

Current  Actions.  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Typf  of  Heview:  Extension  (without 
change). 

Affcctt'd  Public:  Businesses  or  other 
for-profit 

Estimotcd  Number  of  Respondents: 
10,236. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  10.236. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  lanudry  14.  1997. 
V.  Carol  Barr, 

Information  Semces  Group 

IFR  CKx;   97-1410  Filed  1-21-97.  8:45  ami 

BILUNG  CXXHE  4820-02-P 


Proposed  Collection;  Comment 
Request;  Manufacturing  Orawtsack 
Entry  and/or  Certificate  (Customs 
Form  331) 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork,  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comnipnt  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperworic  Reduction  Ac[  of  1995 
(Public  Law  104-13:  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  6216.  1301 
Constitution  Ave.,  NW.  Washington, 
DC.  20229. 

R3fl  RJRTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 


should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols.  Room 
6216,  1301  Constitution  Avenue  NW. 
Washington,  D.C.  20229,  Tel.  (202)  927- 
142R. 

SUPPLEMENT ARy  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information    hall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  he  summarized  and 
included  in  the  Customs  reque.st  for 
Office  of  Management  and  Budget 
(OMB)  approval.  .Ml  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Manufacturing  Drawback  Entry 
and/or  Certificate. 

OMB  Number:  1515-0148. 

Form  Number:  Customs  Form  331. 

Abstract:The  Manufacturing 
Drawback  Entry  and/or  Certificate 
serves  as  an  entry,  a  certificate  of 
manufacture  and  delivery  (or  the 
combination),  or  a  certificate  of 
imported  merchandise  necessary  in  the 
filing  of  a  claim  for  a  refund  of  duty 
and/or  internal  revenue  tax  paid. 

Current  Arti(ms:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals, 
hou.seholds.  Businesses. 

Estimated  Number  of  Respondents: 
3, .500. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  19,998. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $945,000. 


Datdd:  January  14,  1997. 
V.  Carol  Barr, 

Information  Services  Crnup 

IFR  Doc.  97-1411  Filed  1-21-97;  8:4,S  ami 

BILUNG  CODE  4820-02-P 


[Customs  Form  339] 

Proposed  Collection;  Comment 
Request;  User  Fees 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  .As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  6216,  1301 
Constitution  Ave.,  NW,  Washington. 
D.C. 20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216,  1301  Constitution  Avenue  NW, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (a)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
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Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 
Title:  User  Fees. 

OMB  Number:  1515-0154. 

Form  Number:  Customs  Form  339. 

Abstract:  The  User  Fees,  Customs 
Form  339,  information  is  necessary  for 
Customs  to  effectively  collect  fees  from  ■ 
private  and  commercial  ves.sels,  private 
aircraft,  operators  of  commercial  trucks, 
and  passenger  and  freight  railroad  cars 
entering  the  United-States  and 
recipients  of  certain  dutiable  mail 
entries  for  certain  official  services. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
200,000. 

Estimated  Time  Per  Respondent:  15 
miiTutes. 

Estimated  Total  Annual  Burden 
Hours:  50,000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  lanuary  14.  1997. 
V.  Carol  Barr. 

Informatfon  Services  Group. 

|FRD(x:.  97-1412  Filed  1-21-97;  8:45  am] 

BILUNG  CODE  4820-02-P 


Proposed  Collection;  Comment 
Request;  Accreditation  of  Commercial 
Testing  Laboratories;  Approval  of 
Commercial  Gaugers 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Room  6216,  1301 
Constitution  Ave.,  NW,  Washington, 
D.C.  20229. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  J.  Edgar  Nichols.  Room 
6216.  1301  Constitution  Avenue  NW. 
Washington.  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Accreditation  of  Commert:ial 
Testing  Laboratories;  Approval  of 
Commercial  Gaugers. 

OMB  Number:  1515-0155. 

Form  Number:  None. 

Abstract:  The  Accreditation  of 
Commercial  Testing  Laboratories: 
Approval  of  Commercial  Gaugers  are 
used  by  individuals  or  businesses 
desiring  Customs  approval  to  measure 
bulk  products  or  analyze  importations 
may  apply  to  Customs  by  letter.  This 
recognition  is  required  of  busines.ses 
wishing  to  perform  such  work  on 
imported  merchandise. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals, 
businesses. 

Estimated  Number  of  Respondents: 
85. 

Estimated  Time  Per  Respondent:  60 
minutes. 


Estimated  Total  Annual  Burden 
Hours  H5 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  January  14,  1997. 
v.  Carol  Barr. 

Injonmition  Strxices  Group. 

(PR  Dot  97-1413  Filed  1-21-97;  8:45  an\\ 

BILLING  CODE  4820-02-P 


Proposed  Collection;  Comment 
Request;  Exportation  of  Used  Self- 
Propelled  Vehicles 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  infonnation  collection 
requirement  concerning  the  US. 
Customs  Declaration.  This  request  for 
comment  is  be-ng  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997.  to 
be  assured  of  consideration 
ADDRESSES:  Direct  all  v\Titten  comments 
to  U.S.  Customs  Service.  Information 
Services  Group,  Room  6216.  1301 
Constitution  Ave..  NW..  Washington, 
DC  20229 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  bo  directed  to  U.S.  Customs 
Service,  Attn.:  J  Edgar  Nichols.  Room 
6216,  1301  Con.ititution  Avenue  NW.. 
Washington.  DC  20229.  Tel   (202)  927- 
1426 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
J3;  44  U.S.C.  3505(c)(2))  The  comments 
should  address:  (1)  whether  the 
collection  of  infc   nation  is  necessary 
for  the  proper  pe:  tormance  of  the 
functions  of  the  agency,  including 
whether  the  infoi-mation  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  t:iarit\ 
of  the  informatio:   lo  be  collected,  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  tec:hnology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
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purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Exportation  of  Used-Propelled 
Vehicles. 

OMB  Number:  1515-0157. 

Form  Number  None. 

Abstract:  The  p]xportation  of  Used- 
Propelled  Vehicles  requires  the 
submission  of  documents  verifying 
vehicle  ownership  of  exporters  for 
exportation  of  vehicles  in  the  United 
States. 

Current  Actions:  There  are  no  changes 
to  the  information  i:ollection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Individuals, 
Businesses. 

Estimated  Number  of  Respondents: 
500.000. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours.  83,330. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated  January  14.  1997. 
V.  Carol  Barr. 

Information  Services  Croup. 

jFR  Dot.  97-1414  Filed  1-21-97;  8;45  ami 

HLLMQ  COOC  4a20-02-P 


Proposed  Collection;  Comment 
Request;  Petroleum  Refineries  In 
Foreign  Trade  Subzones 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S. 
Customs  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  24.  1997,  to 
be  assured  of  consideration 
ADDRESS:  Direct  all  written  comments  to 
U.S.  Customs  Service.  Information 
Services  Group.  Room  6216,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC  20229. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Cu.stoms 
Service,  Attn.:  J.  Edgar  Nichols,  Room 
6216,  1301  Constitution  Avenue  NW., 
Washington.  DC  20229,  Tel.  (202)  927- 
1426 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
wavs  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
informathDn  collection: 

Title:  Petroleum  Refineries  in  Foreign 
Trade  Subzones. 

OMB  Number.  1515-0189. 

Form  Number.  None. 

Abstract:  The  Petroleum  Refineries  in 
P'oreign  Trade  Subzones  is  a  rule  that 
amended  the  Customs  Regulations  by 
adding  special  procedures  and 
requirements  governing  the  operations 
of  crude  petroleum  and  refineries 
approved  as  foreign  trade  zones. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review.  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
52. 

Estimated  Time  Per  Respondent: 
6.035. 

Estimated  Total  Annual  Burden 
Hours:  18.824. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 


Dated:  January  14,  1997. 
V.  Carol  Barr. 

Inforrnation  Services  Group. 

|FR  Doc.  97-1415  Filed  1-21-97;  8:45  am] 

BILUNG  CODE  482(M>2-P 

Internal  Revenue  Service 

Proposed  Collection;  Commer 
Request  for  Revenue  Procedure  97-1 
and  Revenue  Procedure  97-3 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  tequest  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning       , 
Revenue  Procedure  97-1  and  Revenue 
Procedure  97-3.  26  CFR  601.201— 
Rulings  and  determination  letters. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569.  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  26  CFR  601.201— Rulings  and 
determination  letters. 

OMB  Number:  1545-1522. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-1  and  Revenue  Procedure 
97-3. 

Abstract:  The  information  requested 
in  Revenue  Procedure  97-1  and 
Revenue  Procedure  97-3  is  required  to 
enable  the  Internal  Revenue  Service  to 
give  advice  on  filing  letter  ruling  and 
determination  letter  requests  and 
process  such  requests. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedures  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
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organizations,  farms.  Federal 
Government,  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
3,800. 

Estimated  Time  Per  Respondent:  80 
hours,  16  minutes. 

Estimated  Total  Annual  Burden 
Hours;  304,990. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology: 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  )anuar>'  15,  1997. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  97-1515  Filed  1-21-97:  8:45  am| 

BILLING  CODE  4830-01-U 
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[FI-1 04-90] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 


other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
c  ollections,  as  required  by  the 
Paperwork  Reduction  /  :i  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  FI-104-90  (TD 
8390),  Tax  Treatment  of  Salvage  and 
Reinsurance  (J?  1.832-4(d)). 
DATES:  Written  comments  should  be 
received  on  or  before  March  24.  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  .5571,  11 11  Constitution 
Avenue  NVV..  Washington.  DC  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202) 622-3945.  Interna!  Revenue 
Service,  room  5569.  1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tax  Treatment  of  Salvage  and 
Reinsurance. 

OMB  Number:  1545-1227. 
Regulation  Project  Number:  FI-104- 
90. 

Abstract:  Section  1.832-4(d)  of  this 
regulation  allows  a  nonlife  insurance 
company  to  increase  unpaid  losses  on  a 
yearly  basis  by  the  amount  of  estimated 
salvage  recoverable  if  the  company 
discloses  this  to  the  state  insurance 
regulatory  authority. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annuel  Burden 
Hours:  5,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will'be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  '-,)  ways  to  enhance  the 
quality,  utiliiv,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collet  tion 
techniquer,  nr  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Approvpd   Ianuar\  IS.  1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FK  Dot    97-1  ^     ,  Filed  1-21-97;  8:45  am) 
BILUNG  CODE  483<MI1-P 


Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  97-4, 
Revenue  Procedure  97-5,  Revenue 
Procedure  97-6,  and  Revenue 
Procedure  97-8 

AGENCY:  Internal  Revenue  Ser\ice  (IRS). 
Treasury 

ACTION:  .Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  <  omment  on  proposed 
and/or  continuing  information 
collertions.  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A))  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  97-4  (Letter 
Rulings).  Revenue  Procedure  97-5 
(Technical  Advice).  Revenue  Procedure 
97-6  (Determination  Letters),  and 
Revenue  Procedure  97-8  (User  Fees). 
DATES:  Written  comments  should  be 
received  on  or  before  March  24.  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R  Shear.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  t:ollection 
should  be  direc*ed  to  Carol  Savage, 
(202) 622-3945,  Internal  Revenue 
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Service,  room  5569,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Revenue  Procedure  97-4  (Letter 
Rulings),  Revenue  Procedure  97-5 
(Technical  Advice).  Revenue  Procedure 
97-6  (Determination  Letters),  and 
Revenue  Procedure  97-8  (User  Fees). 

0MB  Number:  1545-1520. 

Revenue  Procedure  Sumher:  Revenue 
Procedure  97-4,  Revenue  Procedure  97- 
5.  Revenue  Procedure  97-6.  and 
Revenue  Procedure  97-fi 

Abstract:  The  information  requested 
m  the  revenue  procedures  is  required  to 
enable  the  Office  of  the  Assistant 
Commissioner  (Employee  Plans  and 
Exempt  Organizations)  of  the  Internal 
Revenue  Service,  to  give  advice  on  filing 
letter  ruling,  determination  letter,  and 
technical  advice  requests,  to  process 
such  requests,  and  to  determine  the 
amount  of  any  user  fees. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedures  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
farms,  and  state,  local  or  tribal 
governments. 

Estimated  S'umber  of  Respondents: 
8.3.068. 

Estimated  Time  Per  Respondent:  2 
hours.  8  minutes. 

Estimated  Total  Annual  Burden 
Hours:  177.686. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  mformaticn 
unless  the  collection  of  infonnation 
displays  a  valid  0MB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  re<.ord.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
b)  the  accuracy  of  the  agency's  estimate 
■f  the  burden  of  the  collef;tion  of 
information;  (c)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.^pp^oved:  lanuary  15,  1997. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
IFR  Dck:.  97-1517  Filed  1-21-97:  8:45  ami 
BILUNG  COOC  4830-01-P 


Proposed  Collection;  Comment 
Request  for  Form  4684 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4684.  Casualties  and  Thefts. 

DATES:  Written  comments  should  be 
received  on  or  before  March  24.  1997  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Casualties  and  Thefts. 

0MB  Number:  1545-0177. 

Form  Number:  Form  4684. 

Abstract:  This  form  is  used  by 
taxpayers  to  compute  their  gain  or  loss 
from  casualties  or  thefts,  and  to 
summarize  such  gains  and  losses.  The 
data  is  used  to  verify  that  the  correct 
gain  or  loss  has  been  computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
300,000. 

Estimated  Time  Per  Respondent:  3  hr., 
1  min. 

Estimated  Total  Annual  Burden 
Hours;  903,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  lanuary  14.  1997. 
Garrick  R,  Shear, 

IBS  Reports  Clearance  Officer. 

IFR  Doc.  97-1518  Filed  1-21-97;  8:45  am] 

BILUNG  CODE  4830-01 -P 


Proposed  Collection;  Comment 
Request  for  Form  7004 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
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opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
7004,  Application  for  Automatic 
Extension  of  Time  To  File  Corporation 
Income  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Automatic 
Extension  of  Time  To  File  Corporation 
Income  Tax  Return. 

OMBNumfaer;  1545-0233. 
Form  Number:  Form  7004. 
Abstract:  Form  7004  is  used  by 
corporations  and  certain  non-profit 
institutions  to  request  an  automatic  6- 
month  extension  of  time  to  file  their 
income  tax  returns.  The  information  is 
needed  by  IRS  to  determine  whether 
Form  7004  was  timely  filed  so  as  not  to 
impose  a  late  filing  penalty  in  error  and 
also  to  insure  that  the  proper  amount  of 
tax  was  computed  and  deposited. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
1.097,748. 

Estimated  Time  Per  Respondent:  8  hr., 
22  min. 

Estimated  Total  Annual  Burden 
Hours;  9,177.1 73. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice; 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  14,  1997. 
Garrick  R.  Shear. 
IBS  Reports  Clearance  Officer. 
[FR  Doc.  97-1519  Filed  1-21-97;  8:45  ami 

BILUNG  CODE  4830-01 -P 


[EE-2a-78] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  EE-28-78  (TD 
7845),  Inspection  of  Applications  for 
Tax  Exemption  and  Applications  for 
Determination  Letters  for  Pension  and 
Other  Plans  (§§  301.6104(a)-l. 
301.6104(a)-5,  301.6104(a)-6, 
301.6104(b)-l,  301.6104(c)-l,  and 
301.6104(d)-l). 

DATES:  Written  comments  should  be 
received  on  or  before  March  24.  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  5>avage, 
(202) 622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Inspection  of  Applications  for 
Tax  Exemption  and  Applic:ations  for 
Determination  Letters  for  Pension  and 
Other  Plans. 

OMB  Number:  1545-0817. 
Regulation  Project  Number:  EE-28- 
78. 

Abstract:  Infernal  Revenue  Code 
section  6104  requires  applications  for 
tax  exempt  status,  annual  reports  of 
private  foundations,  and  certain 
portions  of  returns  to  be  open  for  public 
inspection.  Some  information  may  be 
withheld  from  disclosure.  The  Internal 
Revenue  Ser\ice  needs  the  required 
information  to  comply  with  requests  for 
public  inspection. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions. 
Federal  Government,  and  state,  local  or 
tribal  government. 

Estimated  Number  of  Respondents: 
51,070. 

Estimated  Time  Per  Respondent:  14 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  12,018. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U  S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  hinctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
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of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
vjuahty,  utilitv.  and  claritv  of  the 
information  to  be  collected;  (d)  vvavs  to 
minimize  the  burden  of  the  coUectiun  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation 
maintenance,  and  pun:hase  of  servu  es 
to  provide  information 

Approved:  [anuarv  14,  1497. 
Garrick  R.  Shear, 
IRt>  Reports  CJeoronce  Officer 
[FR  Do<;   97-1520  Filed  1~21~97,  8;45  am] 
BtLUNG  COOe  4830-01 -P 


Office  of  Thrift  Supervision 

Submission  for  0MB  Review; 
Comment  Request 

January  15,  1997, 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  follo\vin*J 


public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  F'aperwork 
Reduction  Act  of  1995,  Public  Law  104- 
1  ).  Copies  of  the  submiss»on(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
C)ffi(  er  listed  Comments  regarding  this 
information  (ollection  should  be 
.iddres.sed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW  .  Washington,  DC  20552. 
DATES:  VVniten  comments  should  be 
received  on  or  before  February  21,  1997 
to  be  assured  of  consideration. 

OMB  Number:  1550-0023 

Form  Miimher:  OTS  Form  1393  and 
OTS  Form  15fi8 

Type  of  Review:  Revision. 

T/f/e  Thrift  Financial  Report. 

Description:  OTS  collects  financial 
data  from  OTS-regulated  savings 
associations  and  their  subsidiaries  in 
order  to  assure  their  safety  and 
soundness  as  depositories  of  personal 
monies  of  the  general  public.  The  OTS 
monitors  the  finanrinl  position  and 


interest-rate  risk  so  that  adverse 
conditions  can  be  remedied  promptly. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents: 
1343. 

Estimated  Burden  Hours  Per 
Respondent:  11.38  average. 

Frequency  of  Response:  12. 

Estimated  Total  Reporting  and 
Recordkeeping  Burden:  183,343  hours. 

Clearance  Officer:  Colleen  M.  Devine. 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Catherine  CM.  Teti, 

Director,  Records  Management  and 

Information  Policy. 

[FR  Doc.  97-1431  Filed  1-21-97;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  961227373-6373-01;  I.D. 
122096B] 

RIN  0648- XX78 

Correction 

Magnuson  Act  Provisions;  Foreign 
Fishing;  Fisheries  off  West  Coast 
States  and  in  the  Western  Pacific; 
Pacific  Coast  Groundfish  Fishery; 
Annual  Specifications  and 
Management  Measures 

Document  96-33402  was 
inadvertently  published  in  the  Proposed 
Rules  section  of  Monday,  January  6. 


1997,  beginning  on  page  700.  It  should 
have  appeared  in  the  Rules  and 
Regulations  section. 


BILUNG  CODE  1SOS-01-D 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts,  8,  31,  71,  91,  and  107 

[GGD  85-010] 

RIN2115-AF11 

Correction 

In  rule  document  96-32801, 
beginning  on  page  68510.  in  the  issue  of 
Friday.  December  27.  1996.  make  the 
following  corrections. 

1.  On  page  68510.  in  the  first  column, 
in  the  first  line  of  the  title,  ".Alternative  ' 
should  read  "Alternate" 

2.  On  the  same  page,  in  the  same 
column,  in  the  second  line  of  the 
DATES:  section,  "1997"  should  read 
"1996". 

3.  On  the  same  page  in  the  same 
column,  in  the  last  line  of  the  DATES: 
section,  "1997"  should  read  "1996" 

4.  On  page  68511,  in  the  second 
column,  in  the  fourth  line  under  Notice 


of  Proposed  Rulemaking,    compliance 
should  read  "Compliance" 

5.  On  the  same  page,  in  the  same 
column,  in  the  fifth  line  from  the 
bottom,  "ABVV"  should  read  "ABS 

6  On  page  68512.  in  the  third 
Loliimn.  m  the  thirteenth  line, 
"deceived"  should  read  "destTibed" 

7.  On  page  68513,  in  the  first  column, 
in  the  ninth  line  of  the  first  paragraph, 
"Coats"  should  read  "Coast". 

§8.120    [Corrected] 

8.  On  I'jage  68518,  in  the  second 
column,  in  the  seventh  line  of 

§  8.120(b).  "authorizes"  should  n^ad 
"authorities" 

§8.130    [Corrected] 

9.  On  the  same  page,  m  the  s<inie 
column,  m  the  ninth  line  of 
*;!8,13(){a)l4j.  "coast"  should  read 
"Coast" 

10.  On  the  same  page,  in  the  third 
column,  in  the  first  line  of  t^  8,130(aJl5). 
"commandant"  should  read 
"Commandant", 

§8.320    [Corrected] 

11   On  page  68520,  in  k,  8.320(b)(9). 
"MORPOL"  should  read  "MARPOL" 

BILUNG  CODE  1505-0 1-0,  1»97    COfT«ctton» 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

20  CFR  Parts  718,  722.  725,  726  and 
727 

RIN1215-AA99 

Regulations  implementing  the  Federal 
Coal  Mine  Health  and  Safety  Aci  of 
1969,  as  Amended 

agency:  Employment  Standards 
Administration.  Labor 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Labor 
proposes  to  amend  the  regulations 
implementing  the  Blacic  Lung  Benefits 
Act.  Most  of  the  affected  regulations 
govern  the  processing  and  adjudication 
of  individual  claims  filed  by  former  coal 
miners  and  their  surviving  dependents, 
including  the  medical  criteria  used  to 
adjudicate  the  entitlement  of  those  who 
file  claims  and  the  criteria  used  to 
determine  which  of  the  miners  former 
employers  will  be  liable  for  the  payment 
of  benefits.  In  addition,  the  Department 
proposes  to  eliminate  outdated 
regulations  setting  forth  criteria  for 
approving  state  workers'  compensation 
programs;  to  discontinue  the  annual 
publication,  in  the  Code  of  Federal 
Regulations,  of  the  interim  criteria 
governing  claims  filed  prior  to  April  1, 
1980;  and  to  revise  the  criteria 
governing  the  responsibility  of  coal 
mine  operators  to  secure  the  payment  of 
benefits  to  their  employees. 
DATES:  Comments  must  be  submitted  on 
or  before  March  24,  1997. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  James  L.  DeMan;e, 
Director,  Division  of  Coal  Mine 
Workers'  Compensation,  Room  C-3520, 
Frances  Perkins  Building,  200 
Constitution  Ave..  N.VV.,  Washington, 
DC  20210. 

FOfl  FURTHER  INFORMATION  CONTACT: 
James  L.  DeMarce.  (202)  219-6692. 
SUPPLEMENTARY  INFORMATION:  The 
Department  last  amended  the 
regulations  implementing  the  Black 
Lung  Benefits  Act,  30  U.S.C.  901  et  seq.. 
in  1983,  more  than  thirteen  years  ago. 
Since  then,  litigation  before  the  various 
U.S.  courts  of  appeals  and  the  Benefits 
Review  Board  has  resulted  in  the 
clarification  of  many  substantive  areas. 
Moreover,  the  Office  of  Workers' 
Compensation  Programs'  experience  in 
administering  the  program  during  this 
period  has  resulted  in  a  variety  of 
suggestions  for  change  with  the  goal  of 
helping  to  improve  services,  streamline 
the  adjudication  process  and  simplify 


the  regulations'  language.  Thus,  the 
Department  proposes  numerous  changes 
in  order  to  streamline,  update  and 
clarify  these  program  regulations. 

Summary  of  Noteworthy  Proposed 
Changes 

Evidentiary  Development 

The  proposed  regulations  contain  a 
limitation  on  the  amount  of 
documentary  medical  evidence  parties 
may  submit.  The  designated  responsible 
coal  mine  operator  or  the  Director, 
whichever  party  is  liable,  and  the 
claimant  are  limited  in  their  affirmative 
presentations  to  two  complete 
pulmonary  evaluations  or  consultative 
reports  a  piece.  Documentary  rebuttal 
evidence  is  limited  to  one  interpretive 
opinion  with  respect  to  each  part  of  the 
pulmonary  evaluation  submitted  by  a 
party's  opponent.  See  proposed 
§725.414. 

The  Department  proposes  these 
changes  in  order  to  ensure  that 
eligibility  determinations  are  based  on 
the  best  quality  evidence  submitted 
rather  than  on  the  quantity  of  evidence 
submitted  by  each  side.  Currently,  in 
establishing  their  eligibility  to  benefits, 
claimants  must  confront  the  vastly 
superior  economic  resources  of  their 
adversaries:  coal  mine  operators  and 
their  insurance  carriers.  Often,  these 
parties  generate  medical  evidence  in 
such  volume  that  it  overwhelms  the 
evidence  supporting  entitlement  that 
claimants  can  procure.  The  proposed 
changes  limiting  evidentiary 
development  attempt  to  make  more 
equitable  the  adjudication  of  black  lung 
claims  and  reduce  the  costs  associated 
with  these  cases. 

The  proposed  regulation  also 
fundamentally  restructures  the  claims 
adjudication  pro<:ess  by  focusing 
evidentiary  development  at  the  district 
director  level.  The  regulation  requires 
all  parties  to  develop  their  documentary 
medical  evidence  and  submit  it  to  the 
district  director  for  consideration.  Once 
a  claim  is  referred  for  a  hearing  before 
the  Office  of  Administrative  Law  Judges, 
additional  documentary  medical 
evidence  will  be  admitted  into  the 
record  only  on  a  showing  of 
extraordinary  cirt;umstances  or  if  the 
claimant  has  not  been  provided  with  an 
adequate  complete  pulmonary 
evaluation  by  doctors  of  the 
Department's  choosing.  The 
administrative  law  judge  who  conducts 
the  hearing  may  permit  the  parties  to 
elicit  testimony  only  from  a  limited 
group  of  witnesses,  including  any 
physician  whose  report  was  submitted 
to  the  district  director.  The  judge  will 
base  his  decision  on  a  de  novo  review 


of  the  evidentiary  record  developed  by 
the  di.strict  director  and  the  hearing 
testimony.  See  proposed  §§  725.414. 
725.456  and  725.437. 

This  proposed  procedure  departs  from 
current  practice  by  excluding  the 
admission  of  most  additional 
documentary  evidence  while  a  claim  is 
pending  before  an  administrative  law 
judge.  Parties  presently  often  reserve  the 
active  development  of  medical  evidence 
until  a  claim  is  referred  for  hearing. 
Permitting  additional  evidentiary 
development  before  the  administrative 
law  judge  was  logical  when  significant 
delays  occurred  between  the  district 
director's  decision  and  the  hearing 
before  the  administrative  law  judge. 
Such  delays  no  longer  occur  in  a 
statistically  significant  percentage  of 
claims.  Consequently,  the  practical  need 
for  permitting  evidentiary  development 
at  the  hearing  stage  has  disappeared. 

The  Department  believes  tnat  these 
proposed  procedural  changes  requiring 
evidentiary  development  before  the 
district  director  will  encourage  prompt 
and  complete  evidentiary  development 
at  the  earliest  stages  and  will  therefore 
allow  the  Department  to  conduct  a 
thorough  and  meaningful  initial 
adjudication  of  each  claim.  The 
Department  believes  that  the  fair, 
efficient  and  expeditious  adjudication  of 
claims  is  a  desirable  objective  which 
can  be  promoted  by  limiting  the  amount 
of  medical  evidence  developed  and 
encouraging  all  parties  to  participate 
actively  at  the  earliest  stages  of  the 
process. 

Identification  of  Responsible  Operators 

The  proposed  regulations  provide  that 
a  district  director  may  name  one  or 
more  "potentially  liable  operators  "  from 
among  a  miner's  former  employers.  The 
potentially  liable  operator  that  most 
recently  employed  the  claimant  will 
generally  be  the  responsible  operator 
liable  for  the  payment  of  benefits.  The 
proposed  regulations  afford  the  district 
director  considerable  flexibility, 
however,  in  notifying  potentially  liable 
operators;  they  may  be  notified  seriatim 
after  the  district  director  evaluates  the 
response  from  the  miner's  most  recent 
employer  or  does  not  receive  any 
response.  If  a  potentially  liable  operator 
contests  its  identification,  it  must 
submit  documentary  evidence 
supporting  its  position  to  the  district 
director.  In  cases  involving  difficult 
responsible  operator  identification 
issues,  the  district  director  may  retain 
more  than  one  potentially  liable 
operator  as  a  party  to  the  case.  See 
proposed  §§  725.407  and  725.408. 

Tne  district  director  will  choose  a 
responsible  operator  from  among  the 
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identified  potentially  liable  operators 
and  will  notify  the  parties  of  this 
determination  in  his  initial  findings. 
The  designated  responsible  operator 
must  respond  to  the  notice  of  initial 
findings  within  20  days  and  must 
specifically  indicate  whether  it  agrees  or 
disagrees  with  the  initial  finding  of 
liability.  See  proposed  §§  72.5.410, 
725.412.  In  the  event  further 
adjudication  of  the  claim  is  required, 
the  district  director  may  retain  as  parties 
to  the  case  other  potentially  liable 
operators  in  order  to  preserve  the 
Department's  right  to  compel  the 
payment  of  benefits  by  the  responsible 
operator  ultimately  determined  to  be 
liable  for  the  claimant's  benefits.  Sep 
propo.sed  §  725.41.1. 

To  ensure  that  the  claimant  is  not 
overwhelmed  by  operator-developed 
medical  evidence,  however,  the 
proposed  regulations  limit  all 
potentially  liable  operators  and  the 
designated  responsible  operator  to  a 
total  of  two  pulmonary  evaluations  or 
consultative  reports  as  an  affirmative 
case.  Because  all  of  the  named  operators 
have  an  identical  interest  with  respect 
to  the  claimant's  eligibility,  the 
Department  does  not  believe  that 
unfairness  will  result  from  limiting  the 
total  evidence  submitted.  The 
designated  responsible  operator  will 
have  the  responsibility  and.  indeed,  the 
obligation,  to  develop  the  operators' 
case  in  chief  on  behalf  of  all  named 
operators.  Any  named  operator,  other 
than  the  responsible  operator,  must 
request  the  district  director's  permi.ssion 
in  order  to  schedule  the  claimant  for  a 
medical  examination.  This  permission 
may  be  granted  only  upon  a  showing 
that  the  responsible  operator  has  not 
undertaken  a  full  development  of  the 
evidence.  In  no  event  will  the  claimant 
be  required  to  undergo  more  than  two 
pulmonary  examinations  by  the  parties 
opposing  his  eligibilitv.  See  proposed 
§725.414. 

The  proposed  responsible  operator 
regulations  also  assign  both  the  Office  of 
Workers'  Compensation  Programs 
(OWCP)  and  the  designated  responsible 
operator  burdens  of  proof.  Under 
proposed  §  723.495.  the  Department 
bears  the  burden  of  proof  to  identify  the 
responsible  operator  initially  found 
liable  for  the  payment  of  benefits.  In 
order  to  carry  this  burden  of  proof, 
OWCP  must  establish  that  the 
responsible  operator  is  a  "potentially 
liable  operator,"  i.e.,  that  it  was  an 
operator  after  June  30,  1973,  that  it 
employed  the  miner  for  at  least  one 
year,  that  at  least  one  day  of  that 
employment  occurred  after  December 
31,  1969,  and  that  the  miner  was 
exposed  to  coal  mine  dust  while 


working  for  the  operator.  In  addition,  in 
any  case  in  which  the  designated 
responsible  operator  is  not  the  miner's 
most  recent  employer,  the  record  must 
include  a  statement  that  OWCP  has 
investigated  its  files  and  has  determined 
that  it  has  no  record  that  a  more  recent 
employer  insured  its  liability  under  the 
Act,  or  was  authorized  to  self-insure 
such  iiabilitv. 

Once  OWCP  has  met  its  burden  of 
proof,  the  burden  shifts  to  the 
designated  responsible  operator  The 
operator  may  avoid  liability  for  the 
claim  only  if  it  establishes:  (1)  that  it  is 
not  financially  capable  of  assuming 
liability  for  the  claim:  or  (2)  that  one  of 
the  miner's  more  recent  emplovers 
meets  all  of  the  criteria  for  a  potentially 
liable  operator.  The  burden  imposed  on 
the  designated  responsible  operator 
under  this  second  alternative  includes  a 
showing  that  the  more  recent  employer 
is  financially  capable  of  assuming 
liability.  See  proposed  §  725.495. 

If  the  designated  responsible  operator 
carries  its  burden  of  proof  and 
establishes  that  it  was  incorrectly 
identified  and  OWCP  has  failed  to  name 
and  retain  as  a  party  the  coal  mine 
operator  ultimately  found  liable  as  the 
responsible  operator,  the  Trust  Fund 
will  bear  liability  for  the  claim.  In  such 
a  case,  OWCP  will  make  no  attempt  to 
name  a  new  responsible  operator  and 
force  the  claimant  once  again  to 
establish  his  entitlement  to  benefits.  See 
proposed  §  725.407(d)  allowing  the 
district  director  to  identify  and  notify  a 
responsible  operator  only  before  a  case 
is  referred  to  the  Office  of 
Administrative  Law  fudges. 

Civil  Money  Penalty 

The  proposed  regulations  contain  new 
provisions  implementing  the  .Act's  civil 
money  penalty  provision,  which  directs 
the  assessment  of  a  penalty  of  up  to 
Si. 000  per  day  against  operators  that  fail 
to  secure  the  payment  of  benefits,  either 
by  purchasing  commercial  insurance  or 
qualifying  as  a  self-insurer.  30  U.S.C. 
933(d).  The  proposed  regulations 
establish  criteria  and  streamlined 
procedures  to  be  used  in  assessing 
penalties.  They  provide  notice  of  the 
Department's  intention  to  minimize  the 
financial  burden  that  uninsured 
operators  currently  place  on  those 
operators  in  compliance  with  the  Act's 
.security  requirements  and  on  the  Black 
Lung  Disability  Trust  Fund.  See 
proposed  20  CFR  part  726.  subpart  D, 
§§726.300-726.320. 

The  proposed  regulations  provide  a 
graduated  series  of  possible  penalties 
based  on  a  set  of  criteria,  including  the 
operator's  size,  its  prior  notice  of  the 
Act's  insurance  requirements  and  the 


operator's  action,  or  inaction,  following 
this  notification.  See  proposed 
§  72B302  After  receipt  of  a  notice  of 
penaltN  assessment  and  entry  of  a  timely 
notice  of  contest,  an  operator  may 
request  a  hearing  before  the  Office  of 
.Administrative  Law  judges.  .See 
proposed  §  726.307.  The  ensuing 
decision  will  address  whether  the 
operator  has  violated  the  Act's 
insurance  requirements,  whether  the 
individuals  identified  hv  the  Director  as 
potentially  severally  liable  for  the 
penalty  were  in  fad  the  president, 
treasurer  or  secretary  of  the  corporation 
during  the  relevant  time  period  and. 
finally,  the  appropriateness  of  the 
penalty  assessment.  See  proposed 
§  726.313.  The  Director  or  any  party 
aggrieved  by  a  decision  oi  the 
administrative  law  judge  may  petition 
the  Secretary  for  review,  which  will  be 
conducted  using  a  substantial  evidence 
standard   See  proposed  §§726.314, 
726. 31H. 

The  proposed  regulations  also  impose 
an  additional  requirement  on  self- 
insured  operators.  They  require  that 
such  operators  continue  to  secure  the 
payment  of  benefits  to  their  employees 
e\en  after  the  operator  has  ceased 
mining  coal.  This  additional 
requirement  is  necessary  given  the 
limited  amount  of  security  typically 
required  of  operators  who  self-insure 
and  the  prolonged  time  periods  after 
coal  mine  employment  has  ceased 
during  which  miners  may  file  claims  for 
benefits.  See  proposed  §  726.114(c). 

Treating  Phvsicianf>'  Opinions 

The  Department  proposes  a  new 
paragraph  (d)  of  20  CFR  718  104.  the 
regulation  governing  reports  of  phvsical 
examinations.  The  proposed  paragraph 
would  give  certain  treating  physicians' 
opinions  controlling  weight  in 
determining  wtiether  the  miner  is  totally 
disabled  or  died  due  to 
pneumo<;oniOsis.  The  proposed 
language  would  mandate  that,  when 
weighing  a  treating  physician's  opinion, 
the  factfinder  nuist  consider  the  nature 
and  duration  of  the  relationship 
between  the  miner  and  the  physician, 
the  frequency  and  extent  of  the 
physician's  treatment,  and  the 
credibility  of  the  doctor's  opinion  in 
light  of  his  reasoning  and 
documentation.  The  factfinder  must  also 
consider  the  opinion's  consisteni:\  with 
the  other  relevant  evidence,  and  the 
dfx;tor's  training  and  specialization. 

Waiver  of  Overpayments 

The  Department  proposes  amending 

§  725.547(a).  which  addres.ses  the 
applicability  of  overpayment  provisions 
to  coal  mine  operators  and  their 
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insurance  carriers.  The  proposed 
regulation  would  make  available  to  all 
overpaid  claimants  the  provisions 
governing  waiver  of  recover^'  of  an 
overpayment  incorporated  from  the 
Social  Security  Act,  30  U.S.C.  923(b), 
940,  incorporating  42  U.S.C.  404(b). 

Currently,  only  a  claimant  who 
receives  an  overpayment  from  the  Black 
Lung  Disability  Trust  Fund  may  be 
relieved  of  his  repayment  obligation. 
Such  a  claimant  is  entitled  to  waiver  of 
recovery  of  the  overpayment  if  he  can 
demonstrate  that  permitting  recovery- 
would  "defeat  the  purpose  of  the  Act" 
or  "be  against  equity  and  good 
con.science.  ■  Only  those  individuals 
who  were  not  "at  fault"  in  creating  the 
overpayment  are  eligible  for  waiver.  The 
Department  has  concluded  that  these 
waiver  provisions  should  be  available  to 
all  claimants,  including  those  who  are 
overpaid  by  operators  and  insurance 
carriers.  Thus,  under  the  proposed 
language,  any  individual  who  has 
received  an  overpayment  will  have  the 
opportunity  to  establish  that  the  two- 
part  test  for  waiver  is  met. 

Establishing  Total  Disability  and  Total 
Disability  Due  to  Pneumoconiosis 

Proposed  §  718.204  amends  the 
definition  of  "total  disability"  and 
makes  explicit  the  Department's 
position  with  regard  to  establishing  total 
disability  due  to  pneumoconiosis.  Both 
of  these  changes  reflect  the  decisions  of 
numerous  courts  of  appeals.  In  order  to 
be  found  "totally  disabled,"  a  miner 
must  have  a  respiratory  or  pulmonary 
impairment  which,  standing  alone, 
prevents  him  from  performing  his  usual 
coal  mine  employment.  See  proposed 
§  718.204(b).  In  order  to  establish 
entitlement,  the  miner  must  also 
demonstrate  that  his  total  disability  is 
due  to  pneumoconiosis.  This  showing  is 
made  by  establishing  that 
pneumoconiosis  is  a  substantially 
contributing  cause  of  the  totally 
disabling  respiratory  or  pulmonary 
impairment.  See  proposed  §  718.204(c). 
Finally,  proposed  t(  718. 204(a)  also 
makes  clear  that  a  concurrent  disability 
due  to  a  nonrespiratory  or 
nonpulmonary  condition  will  not 
disqualify  the  miner  from  receipt  of 
black  lung  benefits  if  the  miner  ran  also 
demonstrate  total  disability  due  to 
pneumoconiosis. 

Additional  or  Subsequent  Claims 

The  proposed  regulations  clarify 
claimants'  right  to  file  "additional"  or 
"subsequent"  claims,  those  claims  filed 
more  than  one  year  af^er  denial  of  a 
previous  claim.  See  proposed 
§  725.309(d).  Under  this  proposal,  the 
claimant  may  escape  automatic  denial 


of  an  additional  claim  on  the  grounds  of 
the  prior  denial,  by  demonstrating  that 
a  change  in  one  of  the  applicable 
conditions  of  entitlement  has  occurred 
since  the  date  upon  which  the  order 
denying  the  prior  claim  became  final. 
The  changed  regulatory  language 
codifies  the  holdings  of  several  courts  of 
appeals. 

"The  applicable  conditions  of 
entitlement  are  limited  to  those 
conditions  upon  which  the  prior  denial 
was  based.  If  the  applicable  conditions 
of  entitlement  relate  to  the  miner's 
physical  condition  and  the  new 
evidence  submitted  with  the  additional 
claim  establishes  a  change  in  at  least 
one  applicable  condition,  the  proposed 
regulation  contains  a  rebuttable 
presumption  that  the  miner's  physical 
condition  has  changed.  Once  a  change 
in  an  applicable  condition  of 
entitlement  is  established,  none  of  the 
findings  made  in  connection  with  the 
prior  claim,  except  those  based  on  a 
party's  failure  to  contest  an  issue,  shall 
be  binding  in  the  adjudication  of  the 
subsequent  claim,  and  the  claim  must 
be  adjudicated  on  the  merits. 

Medical  Benefits 

Proposed  §  725.701(e)  provides  that  in 
any  claim  for  compensation  for 
treatment  of  a  pulmonary  disorder  filed 
by  a  miner  entitled  to  medical  benefits, 
there  shall  be  a  rebuttable  presumption 
that  the  treatment  was  for  a  disorder 
caused  or  aggravated  by 
pneumoconiosis.  This  amended 
regulatory  language  codifies  a  decision 
of  the  United  States  Court  of  Appeals  for 
the  Fourth  Circuit.  The  presumption 
may  be  rebutted  only  by  evidence  that 
the  specific  pulmonary  disorder  being 
treated  is  neither  related  to,  nor 
aggravated  by,  the  miner's 
pneumoconiosis.  The  propo.sed 
regulation  also  provides  that  evidence 
that  the  miner  does  not  have 
pneumot;oniosis  or  is  not  totally 
disabled  by  pneumo(^oniosis  arising  out 
of  coal  mine  employment,  i.e.,  evidence 
which  challenges  the  miner's 
underlying  entitlement  to  medical 
benefits,  is  insufficient  to  demonstrate 
that  the  specific  treatment  for  which 
compensation  is  claimed  is  not 
compensable.  See  proposed  §  725.701(f). 

Explanation  of  Proposed  Changes 

The  Department  proposes  to  revise 
the  regulations  implementing  the  Black 
Lung  Benefits  Act,  set  forth  at  Chapter 
VI  of  Title  20  of  the  Code  of  Federal 
Regulations.  In  order  to  make  all  the 
proposed  changes  more  easily 
understandable,  the  Department 
proposes  to  re-promulgate  Parts  718, 
722.  725,  and  726  in  their  entirety.  This 


action  is  intended  to  aid  the  readers  of 
the  Federal  Register,  and  should  not  be 
construed  as  inviting  comments  on  any 
regulation  which  has  not  been 
substantively  revised.  The  regulations 
within  these  parts  may  be  divided  into 
three  categories:  (1)  those  which  will  be 
substantively  revised;  (2)  those  to  which 
the  Department  is  proposing  only 
technical  changes;  and  (3)  those  which 
will  not  be  revised  at  all. 

Substantive  revisions 

The  following  regulations  are  being 
substantively  revised:  §  718.3.  §  718.101, 
§  718.102,  §718.103,  §  718.104, 
§  718.105,  §  718.106.  §  718.107, 
§  718.201,  §  718.202,  §  718,204, 
§  718.205,  §  718.301.  §  718.307. 
§  718.401,  §  718.402.  §  718.403, 
§  718.404,  Appendix  B  to  part  718, 
Appendix  C  to  Part  718.  part  722 
(entire).  §  725.1.  §  725.2.  §  725.4. 
§  725.101.  §  725.103.  §  725.202, 
§  725.203.  §  725.204.  §  725.209. 
§  725.212.  §  725.213.  §  725.214. 
§  725.215.  §  725.219.  §  725.221. 
§  725.222,  §  725.223.  §  725.306, 
§  725.309.  §  725.310,  §  725.311, 
§  725.362,  §  725.367.  §  725.405. 
§  725.406.  §  725.407.  §  725.408. 
§  725.409.  §  725.4-10.  §  725.411. 
§  725.412.  §  725.413.  §  725.414. 
§  725.415.  §  725.416,  §  725.417. 
§  725.418.  §  725.421,  §  725.423. 
§  725.452.  §  725.454,  §  725.456. 
§  725.457.  §  725.458.  §  725.459. 
§  725.478.  §  725.479.  §  725.490. 
§  725.491.  §  725.492.  §  725.493, 
§  725.494,  §  725.495.  §  725.502, 
§  725.503.  §  725.522.  §  725.530. 
§  725.537.  §  725.547.  §  725.606. 
§  725.608.  §  725.609.  §  725.620. 
§  725.621.  §  725.701.  §  725  706.  §  726.2. 
§  726.8.  §  726.101,  §  726,104,  §  726.105, 
§  726.106,  §  726.109.  §  726.110, 
§  726.111,  §  726.114.  §  726.300. 
§  726.301.  §  726.302.  §  726.303. 
§  726.304,  §  726.305.  §  726  306, 
§  726.307,  §  726.308,  §  726.309, 
§  726.310.  §  726.311.  §  726.312. 
§  726.313.  §  726.314,  §  726.315, 
§  726.316,  §  726,317.  §  726.318, 
§  726.319,  §  726.320.  and  part  727 
(entire).  The  substantive  revisions  to 
these  regulations  are  explained  in 
further  detail  below. 

Technical  revisions 

In  addition,  a  number  of  regulations 
have  been  revised  to  make  certain 
technical  changes.  The  proposed 
regulations  substitute  the  term  "district 
director"  for  the  term  "deputy 
commissioner"  wherever  it  appears. 
This  change  is  explained  in  detail  at  55 
PR  28604-28607,  July  12, 1990.  The 
proposed  regulations  also  add  a  cross- 
reference  to  §  725.4(d)  to  each  regulation 
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which  currently  contains  a  cross- 
reference  to  part  727.  Section  725.4(d) 
explains  that  although  the  Department 
is  discontinuing  publication  of  the 
interim  criteria  set  forth  in  20  CFR  Part 
727  in  the  Code  of  Federal  Regulations, 
part  727  remains  applicable  to  all  claims 
fded  prior  to  April  1,  1980,  In  addition, 
certain  proposed  regulations  have  been 
revised  and/or  renumbered  in  order  to 
conform  with  the  current  requirements 
of  the  Office  of  the  Federal  Register.  The 
text  of  §  725.453A  has  been 
incorporated  into  §  725.454  as 
paragraphs  (a),  (b)  and  (c)  and  §  725.454 
has  been  retitled.  The  text  of  §  725.459A 
has  been  incorporated  into  §  725.455  as 
paragraph  (d).  Section  725.503A  has 
been  renumbered  as  §  725.504,  and 
§§  725.504-.506  have  been  renumbered 
§§  725.505-.507.  Section  725.701A  has 
been  renumbered  §  725.702,  and 
§§  725.702-.707  have  been  renumbered 
§§  725.703-.708.  Finally,  the  proposed 
regulations  correct  minor  typographical 
errors,  revise  cross  references  to 
subparts  of  part  725  which  have  been 
redesignated  and  regulations  that  have 
been  renumbered,  and  conform  the 
regulations  to  the  current  practices  of 
the  Office  of  the  Federal  Register.  The 
Department  has  included  technical 
changes  to  the  following  regulations: 
§  718.1,  §  718.2,  §  718.4,  §  718.303, 
§  725.102,  §  725.216,  §  725.217, 
§  725.301,  §  725.302,  §  725.350, 
§  725.351.  §  725.360,  §  725.366. 
§  725.401,  §  725.402,  §  725.403, 
§  725.404,  §  725.419,  §  725.420, 
§  725.450,  §  725.451.  §  725.453A, 
§  725.455,  §  725.459A,  §  725.462. 
§  725.463,  §  725.465.  §  725.466, 
§  725.480.  §  725.496.  §  725.501. 
§  725.503A.  §  725.504.  §  725.505. 
§  725.506,  §  725.507,  §  725.510, 
§  725.513.  §725.514,  §  725.521, 
§  725.532,  §  725.533,  §  725.543. 
§  725.603.  §  725.604.  §  725.605. 
§  725.607.  §  725.701A.  §  725.702. 
§  725.703.  §  725.704.  §  725.705. 
§  725.707,  §  725.708,  §  725.711,  §  726.4, 
and  §  726.203.  Pursuant  to  the  authority 
set  forth  in  5  U.S.C.  552(b)(3)(A),  which 
allows  federal  agencies  to  alter  "rules  of 
agency  organization,  procedure,  or 
practice"  without  notice  and  comment, 
the  Department  is  not  accepting 
comments  on  any  of  these  regulations. 

Unchanged  Regulations 

Certain  regulations  are  merely  being 
repromulgated  without  alteration  and 
are  also  not  open  for  public  comment. 
To  the  extent  appropriate,  the 
Department's  previous  explanations  of 
these  regulations,  set  forth  in  the 
Federal  Register,  see  43  FR  36772- 
36831,  Aug.  18,  1978;  48  FR  24272- 
24294,  May  31.  1983.  remain  applicable 


The  same  is  true  of  those  regulations  to 

which  the  Department  is  making  only 

technical  changes.  The  following 

regulations  are  being  repromulgated  for 

the  convenience  of  readers:  §  718.203. 

§  718.206,  §  718.302,  §  718.304, 

§  718.305,  §  718.306.  Appendix  A  to 

Part  718,  §  725.3.  §  725.201,  §  725.205, 

§  725.206,  §  725.207,  §  725.208. 

§725.210.  §725.211,  §725.218. 

§  725.220.  §  725.224,  §  725.225. 

§  725.226.  §  725.227,  §  725.228. 

§  725.229,  §  725.230,  §  725.231. 

§725.232.  §725.233,  §725.303, 

§  725.304,  §  725,305.  §  725.307. 

§  725.308.  §  725.352.  §  725.361. 

§  725.363.  §  725.364,  §  725.365. 

§  725.422.  §  725.453,  §  725.460. 

§  725.461.  §  725.464,  §  725.475. 

§725.476,  §725.477,  §725,481, 

§  725.482.  §  725.483,  §  725.497. 

§725.511,  §725.512,  §725.515, 

§  725.520,  §  725.531,  §  725.534. 

§  725.535.  §  725.536.  §  725.538. 

§  725.539.  §  725.540,  §  725.541. 

§  725.542,  §  725.544,  §  725.545. 

§  725.546.  §  725.601.  §  725.602, 

§  725.710.  §  726.1.  §  726.3,  §  726.5, 

§  726.6,  §  726.7,  §  726.102.  §  726.103, 

§  726.107,  §  726.108,  §  726.112, 

§  726.113.  §  726.115,  §  726.201. 

§  726.202.  §  726,204.  §  726.205, 

§  726.206,  §  726.207,  §  726.208, 

§  726.209,  §  726.210,  §  726.211, 

§726.212,  and  §726.213. 

For  purposes  of  this  preamble,  "he", 
"his",  and  "him"  shall  include  "she", 
"hers",  and  "her". 

20  CFR  Part  718— Standards  for 
Determining  Coal  Miners'  Total 
Disability  or  Death  Due  to 
Pneiunoconiosis 


Subpart  A — General 

20  CFR  718.3.  We  are  specifically 
seeking  comment  on  §  718.3.  Paragraph 
(c)  of  §  718.3  was  used  to  support  the 
"true  doubt"  rule,  which  provides  that 
an  evidentiary  issue  will  be  resolved  in 
favor  of  the  claimant  if  the  probative 
evidence  for  and  against  the  claimant  is 
in  equipoise.  The  United  States 
Supreme  Court  invalidated  the  "true 
doubt"  rule  in  Director.  OWCPv. 
Greenwich  Collieries,  114  S.Ct.  2251 
(1994).  The  Court  concluded  that 
paragraph  (c)  failed  to  define  the  "true 
doubt"  rule  effectively.  It  then  held  that 
the  rule,  as  applied  by  the  Benefits 
Review  Board,  contravenes  the 
Administrative  Procedure  Act,  5  U.S.C. 
551  et  seq.,  by  relieving  the  claimant  of 
the  APA-imposed  burden  of  proving  his 
claim  by  a  preponderance  of  the 
evidence.  Paragraph  (c)  also  appeared  to 
conflict  with  §718.403,  which  requires 
the  party  alleging  any  fact  to  bear  the 
burden  of  proving  that  fact.  Section 


718.403  more  accurately  reflects  the 
allocation  of  burdens  of  proof  under  the 
APA,  and  paragraph  (c)  of  §  718.3 
should  therefore  be  deleted. 

Subpart  B — Criteria  for  the  Development 
of  Medical  Evidence 

20  CFR  718.101.  The  current  text  of 
§  718.101  should  be  redesignated  as 
paragraph  (a),  without  further 
amendment,  and  a  new  paragraph  (b) 
should  be  added  The  Department  has 
consistently  maintained  the  position 
that  the  "quality  '  standards  addressing 
the  administration  of  certain  clinical 
tests  and  examinations  apply  to  all 
evidence  developed  by  any  party  in 
connection  with  a  claim  for  black  lung 
benefits  filed  after  March  31.  1980.  The 
Benefits  Review  Board  has  rejected  this 
position,  and  held  that  the  standards 
govern  only  the  evidence  developed  by 
the  Department;  for  all  other  parties,  the 
standards  are  advisory.  The  Board  has 
also  held  that  evidence  cannot  be 
rejected  by  the  adjudicator  solely  for 
noncompliance  with  the  relevant 
standard.  See  generally  Gorzalka  v.  Big 
Horn  Coal  Co.,  16  Black  Lung  Rep.  (MB) 
1-^8,  1-51  (1990)  and  authorities  cited. 
Only  the  Third  Circuit  has  addressed 
this  issue,  and  has  agreed  with  the 
Department's  position.  Director.  OWCP 
V.  Mangifest.  826  F.2d  1318  (3d  Cir. 
1987).  Although  the  existing  regulations 
provide  ample  authority  for  making  the 
quality  standards  generally  applicable 
(see  paragraphs  718.3(a),  725.406(b). 
725.456(c)),  §  718.101  should  be 
amended  to  leave  no  doubt  on  this 
point. 

The  Department  has  also  consistently 
maintained  that  the  part  718  quality 
standards  apply  to  part  727  claims  if  the 
test  was  conducied  after  March  31, 
1980.  See  20  CFR  727.203(c).  The  Sixth 
Circuit  has  accepted  this  interpretation 
of  the  regulations.  Wiley  \\ 
Consolidation  Coal  Co..  915  F.2d  1076. 
1080  (6th  Cir.  1990).  Both  the  Board  and 
the  Seventh  Circuit,  however,  have 
rejected  the  Department's  position. 
Coleman  v.  Ramey  Coal  Co..  18  Black 
Lung  Rep.  (MB)  1-9,  1-15  (1993); 
Peabody  Coal  Co.  v.  Director.  OWCP 
[Brinkleyl.  972  F.2d  880.  882  (7th  Cir. 
1^92).  Accordingly,  the  proposed 
paragraph  (b)  includes  a  reference  to 
part  727  claims  to  clarify  the 
applicability  of  the  quality  standards  to 
such  claims. 

The  individual  quality  standards 
address  the  compliance  requirement  in 
various  ways.  See  20  CFR  718.102  (x- 
ray)  and  718.103  (pulmonary  function 
study):  substantial  compliance;  718.104 
(medical  report)  and  718.105  (blood  gas 
study):  no  reference;  718.106  (autopsy/ 
biopsy):  compliance.  In  order  to  clarify 
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the  criterion  for  compliance  and  place  it 
in  logical  sequence  in  the  regulations, 
language  should  be  added  to  §718.101 
requiring  "substantial  compliance"  with 
all  the  standards.  This  regulation 
applies  generally  to  all  the  quality 
standards,  making  it  the  rational 
provision  to  contain  the  compliance 
requirement.  A  single  reference  in  one 
regulation  also  eliminates  repetitive 
language  from  three  other  regulations 
while  making  explicit  the  applicability 
of  the  standard  to  the  remaining  two 
regulations.  Finally,  the  phrase 
"|e|xcept  as  otherwise  provided" 
recognizes  the  exemption  from 
compliance  for  a  deceased  miner  whose 
only  X-ray  is  nonconforming,  and 
autopsies  or  biopsies  of  miners  who 
died  before  March  31,  1980. 

The  purpose  of  the  quality  standards 
is  to  ensure  the  utilization  of  reliable 
evidence  in  adjudicating  claims.  The 
effect  of  noncompliance  in  terms  of 
proving  or  refuting  entitlement  should 
therefore  be  obvious.  In  order  to 
emphasize  the  insufficiency  of  such 
evidence  as  proof,  however,  proposed 
paragraph  (b)  contains  an  affirmative 
prohibition. 

20CFR  718.102.  Paragraph  (e)  should 
be  reorganized  in  view  of  the  proposed 
paragraph  718.101(b)  general 
compliance  standard.  As  noted  with 
respect  to  proposed  paragraph 
718.101(b),  codifying  the  "substantial 
compliance"  standard  in  that  regulation 
of  general  applicability  eliminates  the 
need  to  reiterate  it  in  each  specific 
quality  standard.  The  proposed 
paragraph  (e)  also  makes  §718.102 
consistent  with  §718.103  (pulmonary 
hinction  studies)  in  presuming 
compliance  with  the  technical  criteria 
in  the  Appendix,  Finally,  the 
parenthetical  citation  to  "§718.208"  in 
the  current  regulation  is  a  typographical 
error;  no  such  provision  exists. 
Reference  to  "§718.202"  is  therefore 
substituted  as  a  correction  inasmuch  as 
that  regulation  contains  definitions  of 
Board-eligible  and  -certified  radiologists 
and  "B"  readers.  See  20  CFR 
718.202(a)(l)(ii)(C)-{E). 

20  CFR  718.103.  The  la.st  two 
sentences  of  paragraph  (a)  should  be 
removed,  and  the  content  of  those 
sentences  added  to  paragraph  (c)  to  take 
into  account  the  changes  to  §718  101. 
The  explanation  provided  for 
eliminating  the  "substantial 
compliance"  language  in  §718.102 
applies  with  equal  force  to  §718.103 
Furthermore,  the  proposed  paragraphs 
718.102(e)  and  718.103(c)  operate  in  a 
fundionally  equivalent  manner:  both 
regulations  (i)  presume  compliance  with 
technical  requirements  contained  in  the 
appendices;  (ii)  permit  rebuttal  of  that 


presumption  with  "contrary"  evidence; 
and  (iii)  recognize  an  exception  to 
compliance  for  claims  involving 
deceased  miners  and  limited  evidence. 
Given  the  identity  of  purpose  in  the 
current  regulations,  proposed  paragraph 
718.103(c)  mirrors  proposed  paragraph 
718.102(c)  to  ensure  similar 
interpretation  and  operation. 

20  CFR  718.104.  Section  718.104 
should  be  amended  to  make  clear  that 
the  enumerated  data  represents  the 
minimum  information  and  testing  upon 
which  a  physician's  report  can  be  based 
if  obtained  in  connection  with  a  claim 
for  benefits.  This  regulation  also  is  the 
logical  provision  to  implement 
guidelines  for  the  weighing  of  medical 
reports  from  a  miner's  treating 
physician.  Proposed  paragraph  (d) 
describes  the  relevant  factors  the 
adjudicator  must  consider  in 
determining  whether  to  accord 
"controlling  weight"  to  the  treating 
physician's  opinion.  The  primary 
objective  in  changing  the  format  of 
§718.104  is  to  clarify  the  requirement 
that  any  physician's  report  developed  in 
connection  with  a  claim  must  be  based 
on  certain  enumerated  information  and 
data  in  order  to  establish  or  refute 
entitlement.  Furthermore,  the  proposed 
regulation  makes  clear  the  necessity  for 
utilizing  at  least  an  x-ray  and  a 
pulmonary  function  test  which  satisfy 
the  quality  standards  as  a  clinical  basis 
for  a  physician's  pulmonary  diagnosis. 
See  Director.  OWCPv.  Siwiec,  894  F.2d 
635,  639  (3d  Cir.  1990)  (holding  that 
physician's  report  which  was  based  on 
nonconforming  pulmonary  function 
study  was  insufficient  to  prove  miner 
was  disabled).  Finally,  proposed 
paragraph  (c)  parallels  similar 
provisions  in  §§718.102.  718.103  and 
718.106,  which  permit  the  utilization  of 
nonconforming  evidence  to  establish 
entitlement  if  the  miner  is  deceased  and 
complying  evidence  is  unavailable.  This 
provision  adds  the  requirement  that  the 
physician  must  be  unavailable; 
otherwise,  in  at  least  some  instances, 
the  physician  could  be  requested  to 
address,  and  cure,  the  deficiencies  in 
his  report. 

Witn  respect  to  paragraph  (d).  judicial 
precedent  has  long  recognized  that 
special  weight  may  be  given  the  opinion 
of  a  miner's  treating  physician,  based  on 
the  doctor's  opportunity  to  observe  the 
miner  over  a  period  of  time.  See.  e.g.. 
Thorn  v.  Itmann  Coal  Co..  3  F.3d  713, 
717  n.  3  (4th  Cir  1993);  Tusseyv.  Island 
Creek  Coal  Co..  982  F.2d  1036,  1042 
(6th  Cir.  1993);  McClendon  v. 
Dnimmond  Coal  Co..  861  F.2d  1512. 
1514  (nth  Cir.  1988);  Micheli  v. 
Director.  OWCF.  846  F.2d  632,  636  (10th 
Cir.  1988);  Schaafv.  Matthews,  574  F.2d 


157,  160  (3d  Cir.  1978).  Such  deference, 
however,  is  not  an  unqualified  "blanket 
rule"  which  must  be  applied 
mechanically;  the  adjudicator  mu.st  still 
determine  whether  the  physician's 
opinion  is  rea.soned.  documented  and 
credible  before  accepting  it  over 
contrary  opinions.  Grizzle  v.  Pickands 
Mather' and  Co..  994  F.2d  1093,  1097 
(4th  Cir.  1993);  Peabody  Coal  Co.  v. 
Helms.  901  F.2d  571,  573  (7th  Cir. 
1990);  Halseyv.  Richardson.  441  F.2d 
1230,  1236  (6th  Cir.  1971);  Tedesco  v. 
Director.  OWCP.  18  Black  Lung  Rep. 
(MB)  1-104,  1-105  (1994).  The 
proposed  changes  to  §718.104  codify 
the  principles  embodied  in  both  lines  of 
cases  and  draw  on  a  similar  regulation 
adopted  by  the  Social  Security 
Administration,  20  CFR  404.1527(d)(2). 

A  physician's  status  as  the  miner's 
treating  physician  can  provide  a 
legitimate  basis  for  preferring  that 
opinion  over  the  reports  of  doctors  who 
have  examined  the  miner  only  once  or 
reviewed  only  medical  records  and  test 
data.  Such  status  alone,  however,  is  no 
substitute  for  a  critical  analysis  of  both 
the  nature  and  extent  of  the  patient- 
doctor  relationship  and  the  credibility 
of  the  opinion  submitted  by  the 
physician.  The  proposed  regulation 
enumerates  the  four  basic  factors  in 
evaluating  the  physician's  relationship 
with  the  miner;  (i)  nature  of  relationship 
(pulmonary  versus  non-pulmonary 
treatment);  (ii)  duration  of  relationship 
(length  of  time  treating  the  miner);  (iii) 
frequency  of  treatment  (number  of  visits 
over  time);  and  (iv)  extent  of  treatment 
(types  of  tests  and  examinations 
conducted).  Each  factor  will  vary  from 
claim  to  claim.  Consequently,  no 
"bright-line"  rule  can  be  utilized  which 
defines  when  a  treating  physician's 
opinion  should  be  given  controlling 
weight. 

Paragraph  (d)(5)  underscores  the 
requirement  that,  status  aside,  the 
treating  physician  must  provide  a 
reasoned  and  documented  opinion 
before  his  conclusions  can  be  accorded 
controlling  weight.  Status  cannot  cure 
deficiencies  in  testing  and  explanation 
which  would  be  fatal  flaws  in  reports 
from  a  non-treating  physician. 
Accordingly,  this  provision  requires  the 
adjudicator  to  consider  the  treating 
physician's  opinion  on  its  own  merits 
and  in  the  context  of  the  remainder  of 
the  record  to  determine  whether 
deference  to  the  treating  physician  is 
appropriate. 

20  CFR  718.105.  Section  718.105 
should  be  amended  to  address  studies 
administered  during  the  miner's 
terminal  illness.  During  such  an  illness, 
arterial  blood  gas  studies  may  produce 
qualifying  results  for  reasons  unrelated 
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to  a  chronic  respiratory  or  pulmonary 
disease.  In  order  to  avoid  reliance  on 
"deathbed"  qualifying  data,  proposed 
paragraph  (d)  should  be  added.  This 
provision  simply  ensures  the  probative 
value  of  such  tests  as  evidence  of  a 
chronic  respiratory  or  pulmonary 
impairment  by  requiring  the  claimant  to 
submit  a  physician's  report  attesting  to 
the  link  betw^een  the  qualifying  scores 
and  the  miner's  chronic  pulmonary 
condition. 

20  CFR  718  106.  Paragraph  (b)  should 
be  rewritten  to  account  for  the  changes 
to  §  718.101,  Paragraph  (b)  is  revised  to 
utilize  language  similar  to  parallel 
provisions  in  the  other  quality  standards 
provisions,  which  account  for  the 
general  "substantial  compliance" 
standard  contained  in  the  amended 
§  718.101.  The  word  "noncomplying"  is 
substituted  for  "nonconforming"  to 
ensure  consistent  terminology  in  similar 
circumstances. 

20  CFR  718.107.  Section  718.107 
should  be  amended  to  make  explicit  the 
burden  of  proof  a  party  bears  to 
demonstrate  that  the  proffered  test  or 
procedure  is  "medically  acceptable." 
Section  718.107  enables  any  party  to 
submit  medical  evidence  based  on  tests 
or  procedures  not  covered  by  the  other 
provisions  of  subpart  B.  This  regulation 
permits  flexibility  in  accommodating 
the  use  of  developing  or  future  medical 
diagnostic  techniques  beyond  the 
traditional  tests  specifically  covered  by 
the  quality  standards.  Proposed 
paragraph  (b)  emphasizes  the 
requirement  that  the  party  proffering  the 
evidence  must  establish  both  that  the 
evidence  is  based  on  medically 
acceptable  tests  or  procedures  and  that 
the  evidence  is  relevant  to  determining 
the  medical  issues  in  a  benefits  claim. 


Subpart  C- 
Benefits 


-Determining  Entitlement  to 


20  CFR  718.201.  We  are  specifically 
seeking  comment  on  §  718.201.  The 
regulatory  definition  of 
"pneumoconiosis"  should  be  revised  to 
clarify  the  Department's  position  that 
this  disease  is  a  progressive  condition 
which,  in  some  instances,  may  become 
detectable  only  after  cessation  of  coal 
mine  employment.  The  definition 
should  also  reflect  the  inclusive  nature 
of  the  disease,  such  that  no  category  of 
chronic  lung  disease  can  be 
categorically  excluded  from  the  ambit  of 
the  definition.  Two  important  issues 
have  emerged  in  recent  litigation 
involving  the  definition  of 
"pneumoconiosis":  (i)  whether  the 
disease  includes  obstructive  disorders; 
and  (ii)  whether  pneumoconiosis  is  a 
latent  disease  which  can  progress  after 
the  cessation  of  dust  exposure  to  the 


point  of  clinical  manifestation. 
Heretofore,  the  Department  has 
consistently  taken  the  position  in 
litigation  and  rulemaking  that  no 
specific  lung  disease  could  be 
categorically  excluded  from  the 
definition  of  "pneumoconiosis";  thus, 
any  disease  which  could  be  medically 
linked  to  occupational  dust  exposure  in 
a  particular  case  could  be 
pneumoconiosis.  See  43  FR  36825.  Aug. 
18.  1978,  §  727.202  Discussion  and 
changes  (a);  45  FR  13685,  Feb.  29,  1980. 
S  718.201  Discussion  and  changes  (al; 
Barber  V.  Director.  OWCF.  43  F.3d  899 
(4th  Cir.  1995).  The  Department  has  also 
argued  that  pneumoconiosis  can 
progress  absent  exacerbating  dust 
exposure,  and  may  require  many  years 
to  reach  the  point  of  detection,  the 
Department  has  been  largely  successful 
in  litigation  involving  these  issues.  The 
prevalence  of  the  issues  and  the 
availability  of  supporti\e  medical 
research,  however,  warrant  making 
explicit  the  current  regulatory  definition 
to  codify  both  positions. 

Scope  of  Definition 

The  statutory  definition  of 
"pneumoconiosis,"  as  implemented  by 
§  718.201,  encompasses  any  chronic 
respiratory  or  pulmonary  disease  or 
impairment  caused  by  the  inhalation  of 
coal  mine  dust.  See  30  U.S.C.  902(b). 
Thus,  any  such  disease  or  impairment 
which  can  be  linked  to  occupational 
dust  exposure  by  credible  medical 
evidence  may  be  considered 
"pneumoconiosis"  for  purposes  of  that 
particular  claim.  As  such,  the  Act 
recognizes  a  far  broader  concept  of  the 
disease  than  does  the  medical 
community;  the  latter  confines  "coal 
workers'  pneumoconiosis"  to  the 
pathologic  reaction  of  lung  tissue  to 
dust  inhalation,  resulting  in 
characteristic  patterns  or  markings  on 
chest  X-rays.  See,  e.g..  "The  Merck 
Manual  of  Diagnosis  and  Therapy"  681 
(15th  ed.  1987);  "National  Institute  for 
Occupational  Safety  and  Health. 
Occupational  Exposure  to  Respirable 
Coal  Mine  Dust"  §4.1.2  (1995);  Freeman 
United  Coal  Mine  Co.  v.  Director. 
OWCP,  957  F.2d  302,  303  (7th  Cir. 
1992).  Amending  §  718.201  to 
acknowledge  the  distinction  between 
the  medical  and  legal  definitions 
emphasizes  the  inclusive  nature  of 
"pneumoconiosis"  for  purposes  of  the 
black  lung  benefits  program. 

In  the  same  vein,  adding  the  phrase 
"any  chronic  restrictive  or  obstructive 
pulmonary  disease"  will  foreclose 
litigation  attempting  to  narrow  the 
definition  on  a  claim-by-claim  basis 
with  medical  opinions  which  exclude 
obstructive  lung  disorders  from 


occupationally-related  pathologies.  The 
NIOSH  study  on  occupational  dust 
exposure  contains  ample  medical 
aufhorit\  suggesting  at  least  some 
relationship  between  coal  mine  dust 
exposure  and  the  development  of 
chronic  obstructive  lung  disease.  See 
"National  Institute  for  Occupational 
Safety  and  Health.  Occupational 
Fxposure  to  Respirable  Coal  Mine  Dust" 
§  4.2.2  pt  seq  Thus,  leaving  the  issue  to 
resolution  in  litigation  risks  inconsistent 
results;  indeed,  one  court  has  invited 
such  inconsistencies: 

The  Act  and  Its  regulations  define 
■pneumtxoniosis  broadly  and  do  not 
pstablish  that  dust  exposure  from  coal  mine 
work  can  necessarily  cause  obstructive 
pulmonary  disease  or  impairment.  *   *    • 
Rather,  the  facts  and  medical  opinions  in 
each  specific  case  answer  this  question 

Blakleyx.  Amax  Coal  Co..  54  F.3d  1313. 
1321  ('7th  Cir,  1995);  compare  Worth  v. 
Southern  Ohio  Coal  Co  .  60  F.3d  173, 
175  (4th  Cir.  1995)  (stating  that 
"icjhronic  obstructive  lung  disease  thus 
is  encompassed  within  the  definition  of 
pneumoconiosis  for  purposes  of 
entitlement  to  Black  Lung  benefitsl.l" 
and  rejecting  medical  opinions  based  on 
"erroneous  assumptions"  to  the 
contrary);  Eagle  v.  ,4r/nco,  Inc  .  943  F.2d 
509,  511  n.  2  (4th  Cir.  1991)  (describing 
as  "bizarre"  a  medical  opinion  which 
rejected  occupational  dust  exposure  as 
possible  cause  of  chronic  obstructive 
lung  disease). 

Progressive  Nature 

The  Department  has  long  maintained 
the  view  that  simple  pneumoconiosis  is 
an  irreversible  disease,  which  mav 
cause  progressive  deterioration  of  the 
lung  even  after  the  miner  has  ceased 
inhaling  coal  mine  dust.  Many  court 
and  Board  decisions  refiect  acceptance 
of  this  characterization  of  the  disease's 
pathology.  See.  e.g..  Mullms  Coal  Co.  v. 
Director.  OWCP.  484  U.S.  135,  151 
(1987);  LaBelle  Processing  Co.  v. 
Swarrow,  72  F.3d  308,  314-315  (3d  Cir. 
1995);  Adkins  v.  Director.  OWCP.  958 
F.2d  49,  51  (4th  Cir.  1992);  Lukman  v. 
Director.  OWCP.  896  F.2d  1248,  1253 
(10th  Cir  1990);  Orange  v.  Island  Creek 
Coal  Co..  786  F.2d  724,  727  (6th  Cir. 
1986);  Consolidation  Coal  Co.  v.  Chubb. 
741  F.2d  968,  973  (7th  Cir.  1984);  Elkins 
V.  Beth-Elkhorn  Coat  Co..  2  Black  Lung 
Rep.  (MB)  1-683.  1-686  (1979).  But  see 
ZeiglerCoal  Co  v.  Lemon.  23  F.3d  1235, 
1238  (7th  Cir.  1994)  (chastising  an 
administrative  law  judge  for  assuming 
that  pneumoconiosis  is  progressive 
without  any  medical  evidence  in  the 
record  to  support  the  assumption) 
Indeed,  the  propensity  for  progressive 
deterioration  provides  the  legal 
justification  for  permitting  additional  or 
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subsequent  claims,  even  for  miners  who 
do  not  return  to  coal  mining  after  the 
first  claim's  denial.  See  43  FR  36785, 
Aug.  18,  1978,  §725.309  Discussion  and 
changes  (a)  ("The  Department  agrees 
that  a  miner  whose  claim  has  once  been 
finally  denied  •   *   *  should  be  allowed 
to  file  a  new  claim  on  the  grounds  of  a 
progression  to  total  disability.").  The 
faci  that  the  miner  was  unable  to  prove 
even  the  existence  of  the  disease  in  his 
initial  claim  is  no  bar  to  a  later  claim 
since  the  disease  may  not  have 
progressed  to  the  point  of  clinical 
manifestation  when  he  filed  the 
application. 

Current  medical  science  supports  the 
Department's  position  that 
pneumoconiosis  may  progress.  In  P. 
Francois  et  al ,  "Pneumoconiosis  of 
Delayed  Apparition:  Large  Scaled 
Screening  in  a  Population  of  Retired 
Coal  Miners  of  the  Northern  Coal  Fields 
of  France."  in  Seventh  International 
Pneumoconiosis  Conference,  Abstracts 
of  Communications  979  (1988).  741  new 
c:ases  of  pneumoconiosis  (out  of  3070 
miners,  or  24%)  were  discovered  in 
miners  who  did  not  have 
pneumoconiosis  at  retirement  and  who 
had  not  been  exposed  to  dust  for  at  least 
3  years.  Of  these  741  new  cases,  only 
10%  had  large  opacities  (complicated 
pneumoconiosis),  69%  had  category  1 
simple  pneumoconiosis,  and  21%  had 
category  2  simple  pneumoconiosis. 
Indeed,  the  authors  specifically  recite 
one  example  of  a  66  year  old  ex-miner 
who  had  retired  24  years  earlier  after  25 
years  of  dust  exposure.  The  x-ray  at 
retirement  showed  no  evidence  of 
pneumoconiosis,  but  the  one  taken  20 
years  later  showed  obvious 
pneumoconiosis.  Thus,  the  authors 
write: 

The  coalwnrker's  pneumoconiosis  may 
appear  a  long  time  after'the  exposure  fo 
ncx;ive  | harmful!  dust  has  ceased.  This  is  a 
well  established  fact.  What  we  don't  know  is 
the  frequency  of  such  forms  of 
pneumcx;oniosis  of  long  delayed  appariUon. 

Francois  at  p.  979 

An  earlier  study  from  France  provides 
additional  support.  In  David  V  Bates  et 
al..  "A  Longitudinal  Study  of 
Pulmonary  Function  in  Coal  Miners  in 
Lorraine.  France",  8  Am.  ).  Ind.  Med.  21 
(1985),  the  authors  observed  t  ontinued 
and  accelerated  rates  of  de<;line  in  lung 
function  after  retirement  from  mining  in 
both  smokers  and  nonsmokers.  The 
authors  suggest  that  pneumof;oniosis  at 
all  stages  progresses,  based  on  "dust 
loading  in  the  lung,  and  onc:e  this  has 
reached  some  critical  level,  it  is  not 
much  affected  by  removal  from 
exposure."  Bates  at  p.  29  The  study 
includes  several  graphs  depicting 


"radiologic  category  at  retirement  and 
10  years  later."  Bates  at  p.  27.  These 
graphs  demonstrate  a  decrease  in  the 
percentage  of  miners  with  normal  or 
0/1  readings,  and  an  increase  in  the 
percentage  of  miners  with  simple 
pneumoconiosis  (category  1/2)  as  well 
as  complicated  pneumoconiosis.  By  way 
of  explanation.  Dr.  Bates  identified 
miners  with  normal  or  0/1  readings  as 
"o-p;"  miners  with  1/2  were  "m,  n,  A, 
B,"  and  miners  with  complicated 
pneumoconiosis  were  delineated  as 
"C."  Bates  at  p.  22.  An  x-ray  showing 
opacity  perfusion  of  0/1  is  considered 
negative  for  pneumoconiosis  under  the 
regulations.  20  CFR  718.102(b).  Thus, 
the  data  clearly  depicts  a  progression 
from  normal,  or  negative,  x-rays  to 
positive  x-rays,  with  the  initial 
appearance  of  simple  pneumoconiosis 
ofjcurring  some  10  years  after  the 
miners'  last  dust  exposure. 

Other  studies  and  treatises 
inferentially  document,  or  otherwise 
support,  the  progressivity  of  simple 
pneumoconiosis.  See,  Helen  Dimich- 
Ward  &  David  V.  Bates,  "Reanalysis  of 
a  Longitudinal  Study  of  Pulmonary 
Function  in  Coal  Miners  in  Lorraine, 
France,"  25  Am.  ).  Ind.  Med.  613,  621 
(1994)  (lung  function  loss  and  disability 
may  progress  after  exposure  ceases); 
Cockcroft  et  al..  "Prevalence  and 
Relation  to  Underground  Exposure  of 
Radiological  Irregular  Opacities  in 
South  Wales  Coal  Workers  with 
Pneumoconiosis,  "  Br.  J.  Ind.  Med.  40: 
169,  172  (1983)  (increase  in  irregular 
opacities  without  further  dust  exposure 
indicates  continued  tissue  reaction  to 
inhaled  dust  and  progression  of  the 
disease  after  exposure,  although 
increase  in  overall  proftision  of 
opacities  not  found):  4A  Roscoe  N.  Gray, 
"Attorneys'  Textbook  Of  Medicine." 
1  205.71  (3d  ed.  1982)  (while  only 
method  of  preventing  progression  of 
pneumoconiosis  is  removal  from  dusty 
environment,  with  some 
pneumoconioses  progression  will 
continue  even  after  exposure  ceases); 
"The  Merck  Manual  of  Diagnosis  and 
Therapy"  704  (16th  ed.  1992) 
(explaining  that  complit:ated 
pneumoc:oniosis  may  develop  and 
progress  without  further  dust  exposure); 
David  V.  Bates,  "Respiratory  Function 
in  Disease"  303  (3d  ed.  1989)  (silicosis 
commonly  progresses  after  dust 
exposure  ceases).  The  definition  of 
"pneumoconiosis"  includes  silicosis.  20 
CFR  718.202.  Moreover,  complicated 
pneumcKJOniosis  normally  develops  on  a 
background  of  category  2  or  3  simple 
pneumoconiosis.  See  e.g.  "The  Merck 
Manual  of  Diagnosis  and  Therapy"  at  p. 
704.  Thus,  the  development  from  simple 


to  complicated  pneumoconiosis  without 
further  dust  exposure  reveals 
progression  of  the  disease. 

In  view  of  the  ample  scientific 
support  for  the  Department's 
interpretation  of  the  scope  and  nature  of 
the  definition  of  "pneumoconiosis," 
§  718.201  should  reflect  that 
interpretation  with  more  specificity. 

20  CFR  718.202.  Paragraph  (a)(2) 
should  be  amended  to  make  clear  that 
a  finding  of  anthracotic  pigment  in  a 
biopsy  procedure,  without  more,  is 
insufficient  to  establish  the  presence  of 
pneumoconiosis.  The  current  regulation 
imposes  this  limitation  only  with 
respect  to  an  autopsy,  but  there  is  no 
reason  to  treat  these  two  types  of 
evidence  differently. 

20  CFR  718.204.  The  proposed 
changes  to  §  718.204  codify  several  of 
the  positions  which  the  Department  has 
taken  in  litigation  to  clarify  the  meaning 
of  "total  disability."  The  regulation 
should  explicitly  reflect  the 
Department's  view  that  "total 
disability"  means  a  totally  disabUng 
respiratory  or  pulmonary  impairment. 
The  proposed  changes  also  provide 
guidance  for  establishing  the  degree  to 
which  pneumoconiosis  must  contribute 
to  the  miner's  disabling  impairment;  to 
date,  the  quantification  of  disability 
contribution  has  been  articulated  solely 
through  appellate  decisions.  In  addition, 
the  proposed  changes  make  clear  that  a 
miner  who  is  totally  disabled  by  a 
compensable  respiratory  condition  is 
entitled  to  black  lung  benefits  regardless 
of  any  concurrent  disability  by  non- 
respiratory impairments  or  diseases. 
Finally,  the  Department  proposes  to 
revise  the  regulation  to  separate 
disability  and  disability  causation 
criteria,  unify  the  various  provisions 
dealing  with  lay  evidence,  and  delete 
paragraph  (f).  which  is  unnecessary  in 
view  of  corresponding  material  in  20 
CFR  725.504. 

Two  significant  changes  have  been 
made  to  the  concept  of  "total 
disabiUty."  First,  paragraph  (a)  makes 
clear  that  disabling  nonrespiratory 
conditions  are  irrelevant  to  determining 
whether  a  miner  is.  or  was,  totally 
disabled  by  pneumoconiosis.  This 
change  makes  clear  the  Department's 
disagreement  with  the  holding  in 
Peahody  Coal  Co.  v.  Vigna.  22  F.3d  1388 
(7th  Cir.  1994).  In  that  case,  the  miner 
suffered  a  disabling  stroke  in  1971,  and 
thereafter  applied  for  benefits  under 
part  727.  He  invoked  the  interim 
presumption  with  qualifying  pulmonary 
function  evidence  from  1979.  The 
Seventh  Circuit  held,  however,  that  the 
operator  rebutted  the  presumption 
becau.se  the  miner's  disability  was 
caused  by  the  stroke,  which  was 


3346  Federal  Register  /  Vol.  62,  No.  14  /  Wednesday,  lanuary  22,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  14  /  Wednesday,  January  22,  1997  /  Proposed  Rules 


3345 


unrelated  to  coal  mine  dust  exposure 
and  occurred  before  the  qualifying 
ventilatory  study.  Compare 
Youghiogheny  and  Ohio  Coal  Co.  v. 
McAngues,  996  F.2d  130  {6th  Cir.  1993), 
cert.  den.  114  S.  Ct.  683  (1994)  (holding 
that  miner's  disabling  injuries  from 
automobile  accident  were  irrelevant  to 
determining  whether  he  was  totally 
disabled  by  pneumoconiosis).  Although 
Vigna  was  decided  under  part  727,  the 
proposed  changes  to  paragraph 
718.204(a)  are  designed  to  ensure  that 
the  Seventh  Circuit's  view  will  aot  be 
applied  outside  that  circuit  to  cases 
arising  under  part  718. 

The  proposed  paragraph  (a)  does 
recognize  one  exception  to  the 
irrelevancy  of  disabling  nonrespiratory 
conditions  in  determining  whether  the 
miner  is  totally  disabled  by 
pneumoconiosis.  Such  conditions  or 
diseases  are  relevant  if  they  produce  a 
chronic  respiratory  or  pulmonary 
impairment.  Some  cardiac  and 
neurological  diseases,  for  example,  may 
affect  the  respiratory  musculature  in 
such  a  way  as  to  impair  the  individual's 
ability  to  breathe  without  actually 
affecting  the  lungs.  See,  e.g.,  Panco  v. 
feddo-Highland  Coal  Co.,  5  Black  Lung 
Rep.  1-37  (1982)  (concerning 
respiratory  impairment  from 
amyotrophic  lateral  sclerosis,  a 
neurological  disease);  Maynard  v. 
Central  Coal  Co.,  2  Black  Lung  Rep.  1- 
985  (1980)  (concerning  respiratory 
impairment  from  heart  disease); 
Skursha  v.  U.S.  Steel  Corp.,  2  Black 
Lung  Rep.  1-518  (1980)  (same). 
Similarly,  a  traumatic  accident  such  as 
an  injury  to  the  spinal  column  may 
affect  breathing  but  not  the  lungs.  The 
effect  of  the  disease  or  trauma,  its 
relationship  to  the  miner's  ability  to 
breathe,  and  the  interplay  with  the 
miner's  pneumoconiosis,  all  determine 
the  contributing  causes  of  the  miner's 
disability. 

The  second  change  involves  the 
definition  of  "total  disability".  The 
proposed  change  to  paragraph  (b)(1) 
expresses  what  the  Department  has 
always  maintained:  that  the  "disability" 
which  the  miner  suffers  is  a  totally 
disabling  respiratory  or  pulmonary 
impairment,  and  not  "whole  person" 
disability.  Although  the  two  courts  of 
appeals  to  consider  the  issue  have 
accepted  the  Department's  position, 
clarifying  the  definition  will  hopefully 
end  litigation  on  this  issue.  See  Beatty 
v.  Danri  Corp.  &■  Triangle  Enterprises. 
49  F.3d  993  (3d  Cir.  1995);  Jewell 
Smokeless  Coal  Corp.  v.  Street,  42  F.3d 
241  (4th  Cir.  1994). 

Another  significant  change  is  the 
addition  of  criteria  defining  "disabilitv 
causation,"  or  the  degree  to  which 


pneumoconiosis  must  contribute  to  the 
miner's  disability.  Several  courts  have 
addressed  the  issue,  and  formulated 
various  standards:  Robinson  v.  Pickands 
Mather  &■  Co./Leslie  Coal  Co..  914  F.2d 
35,  38  (4th  Cir.  1990)  ("contributing 
cause");  Shelton  v.  Director,  OWCP,  899 
F.2d  690,  693  (7th  Cir.  1990)  (necessary 
though  not  sufficient  cause);  Lollar  v. 
Alabama  By-Products,  893  F.2d  1258, 
1265  (11th  Cir.  1990)  ("substantial 
contributing  factor");  Adams  v.  Director. 
OWCP,  886  F.2d  818,  825  (6th  Cir.  1989) 
(disability  "due  at  least  in  part"  to 
pneumoconiosis);  Bonessa  v.  United 
States  Steel  Corp.,  884  F.2d  726.  733  (3d 
Cir.  1989)  ("substantial  contributor"); 
Mangus  v.  Director,  OWCP.  882  F.2d 
1527,  1531  (10th  Cir.  1989)  (at  least  a 
"contributing  cause").  Few,  if  any, 
practical  differences  exist  in  the  various 
expressions  of  the  contribution 
standard. 

The  Department  has  concluded  that  a 
single  standard  should  be  articulated  to 
eliminate  needless  confusion  and 
litigation  over  the  relationship  between 
a  miner's  pneumoconiosis  and  his 
disability.  The  Department  has  selected 
the  "substantially  contributing  cause" 
language  because  it  ensures  a  tangible 
and  actual  contribution;  a  more 
demanding  standard  would  be  too 
harsh,  especially  when  many  miners 
suffer  from  a  multiplicity  of  respiratory 
problems.  Moreover,  the  "substantially 
contributing  cause  "  standard  mirrors 
the  criteria  for  proving  that 
pneumoconiosis  contributed  to  the 
miner's  death.  See  20  CFR  718.205(c). 
The  U.S.  Court  of  Appeals  for  the  Third 
Circuit  found  the  contribution  standard 
for  death  a  persuasive  basis  for 
interpreting  the  disability  standard:  "We 
perceive  no  reason  why  the  phrase  'total 
disability  due  to  pneumoconiosis' 
should  not  track  the  phrase  death  due 
to  pneumoconiosis.'"  Bonessa.  884  F.2d 
at  733, 

Proposed  paragraph  (c)(1)  also  defines 
disability  causation  in  terms  of 
worsening  a  totally  disabling  respiratory 
or  pulmonary  condition  which  is  itself 
wholly  caused  by  non-coal  mine 
exposures.  Thus,  a  miner  whose 
pneumoconiosis  further  damages  his 
lungs  may  establish  the  necessary  causal 
link  even  if  nonoccupational  exposure 
is  a  self-sufficient  cause  of  the 
respiratory  disability  The  proposed 
language  reflects  the  Department's 
disagreement  with  the  result  reached  by 
the  U.S.  Court  of  Appeals  for  the  Fourth 
Circuit  in  Dehue  Coal  Co.  v.  Ballard,  65 
F.3d  1189  (4th  Cir.  1995)  (holding  that 
a  miner  who  was  totally  disabled  by 
lung  cancer  was  not  entitled  to  benefits 
because  his  pneumoconiosis  could  not. 


by  definition,  contribute  to  the 

disability). 

The  remaining  changes  are  structural 
or  editorial.  Paragraph  (c)(5)  has  been 
changed  to  paragraph  (d)  (i)  and  (ii);  the 
remaining  provisions  addressing  the  use 
of  lay  evidence  have  been  moved  into 
paragraph  (d)  given  the  commonality  of 
their  purpose:  establishing  entitlement 
through  lay  evidence.  The  last  sentence 
of  current  paragraph  (c)(5)  makes  clear 
that  proving  disability  through  clinical 
tests  or  physicians'  reports  does  not 
necessarily  prove  that  pneumoconiosis 
caused  the  disability.  This  provision 
therefore  underscores  the  difference 
between  disability  and  disability 
causation  as  separate  elements  of 
entitlement,  This  point  is  sufficientiv 
important  to  warrant  placement  in  a 
separate  paragraph  as  proposed 
paragraph  (c)(2).  Finally,  current 
paragraph  (f)  is  deleted  because  it 
simply  duplicates  20  CFR  725.504  to  the 
extent  that  both  provisions  preclude  a 
working  miner  from  receiving  benefits 
unless  the  award  is  based  on  a  finding 
of  complicated  pneumoconiosis. 

20  CFH  718.205.  The  Department  has 
taken  the  position  that  pneumoconiosis 
causes  the  miner's  death  if  the  disease 
is  either  the  aciual  cause  of  death  or 
hastens  death  to  an  appreciable  extent. 
This  interpretation  of  the  phrase  "death 
due  to  pneumoconiosis"  should  be 
made  explicit  in  the  regulation  Under 
the  1981  amendments  to  the  BLBA.  a 
deceased  miner's  survivor  who  filed  a 
claim  on  or  after  lanuary  1.  1982,  is 
eligible  for  benefits  only  if 
pneumoconiosis  caused,  or  contributed 
to,  the  miner's  death.  The  Department 
added  paragraph  (c)  to  §  718.205  to 
implement  congressional  intent  that 
pneumoconiosis  must  play  a  role  in  the 
miner's  death  in  order  to  entitle  a 
survivor  to  benefits.  Based  on  the 
legislative  history  of  the  1981 
amendments,   he  Department  concluded 
that  the  disease  must  be  at  least  a 
"substantially  contributing  cause"  of  the 
miner's  death.  See  48  FR  24276—24277. 
May  31,  1983.  §  718.205  Discussion  and 
changes  (h)-(n).  In  order  to  give 
practical  meaning  to  that  phrase,  the 
Department  has  consistently  argued  in 
litigation  that  the  medical  evidence 
must  at  least  prove  that  the  miner's 
pneumoconiosis  actually  hastened  his 
death.  Four  courts  of  appeals  have 
deferred  to  the  agency's  interpretation  of 
the  regulation.  Brown  v.  Rock  Creek 
Mining  Co..  996  F.2d  812.  81fi  (6th  Cir. 
1993);  Peahodv  Coal  Co  v.  Director. 
OWCP,  972  F.2d  178.  183  (7th  Cir. 
1992);  Shuffv.  Cedar  Creek  Coal  Co. 
967  F.2d  977,  980  (4th  Cir.  1992).  rert 
den.  113  S.Ct.  969  (1993).  Luknsevicz  v. 
Director,  OWCP.  888  F.3d  1001.  1006 
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(3d  Cat.  1989).  The  Benefits  Review 
Board  ha.s  refused  to  adopt  the 
Department's  position,  hut  has  not 
articulated  an  alternative  standard.  See. 
e.g..  Tnckett  v  .'\rniro.  Inc.,  16  Black 
Lung  Rep.  (MB)  1-8H.  1-9.1  (1992). 
vacated  on  remand  17  Black  Lung  Rep. 
(MB)  1-103,  1-104  (1993).  In  order  to 
ensure  consistent  application  of  a  single 
legal  standard,  paragraph  (c)  of 
i^  718.205  should  he  amended  by  adding 
proposed  paragraph  (c)(5),  which 
codifies  the  Department's  views. 

Subpart  D — Presiimptinns  Applicable  to 
Eligibility  Detennmations 

20  CFB  718.301.  Paragraph  (b)  should 
be  removed  because  a  new  definition  of 
•year"  is  added  to  20  CFR  725.101(a). 
Paragraph  (a)  of  §  71-8.301  should  be 
amended  to  make  reference  to  proposed 
<i  725.101(a)(32)  and  its  requirements. 
Section  718.301  is  one  of  two 
regulations  whic:h  currently  define 
"year"  for  determining  the  length  of  a 
miner's  o<:cupational  history;  the  other 
regulation  is  20  CfR  725.49'3(b) 
(identifying  responsible  operator).  The 
Department  has  concluded  that  a  single 
regulatory  definition  with  program-wide 
application  should  replace  the  two 
current  regulations.  Dietermining  the 
length  of  a  miner's  occupational  history 
is  the  same  inquiry  for  establishing 
eligibility  for  presumptions  as  for 
identifying  a  responsible  operator,  and  a 
single  .standard  should  apply  in  both 
cases.  (\ 

20  CFR  718.307.  Remove  20  CFR     " 
718.307  (a)  and  (b)  and  add  the  contents 
of  §  718.307(a)  to  20  CFR  725.103. 
Paragraph  (a)  contains  material  which 
concerns  any  claim  filed  under  the 
BLBA,  and  not  just  claims  governed  by 
the  part  718  madical  criteria. 
Accordingly,  the  contents  of  paragraph 
(a)  will  be  removed  from  part  718  and 
placed  ;n  §  725.103.  See  proposed 
^  725.  i03.  Paragraph  (b)  effectively 
duplicates  new  proposed  §  725.103, 
which  more  broadly  describes  ;he 
burden  of  proof.  This  language  should 
therefore  be  removed. 

Subpart  E — Miscellaneous  Provisions 

20  CFR  718  401  Remove  §718.401 
because  it  duplicates  proposed 
*»  725.406.  Current «?  718.401  recognizes 
each  miner's  statutory  right  to  a 
<:omplete  pulmonary  evaluation  at  the 
Department's  expense.  See  30  U.S.C. 
923(b).  This  regulation  also  authorizes 
both  the  miner  and  the  district  dire<;tor 
lo  develop  additional  medical  evidence. 
Section  718.401  duplicates  material  in 
the  cross-referenced  regulations,  20  CFR 
§§-725.405  and  725.406;  the  part  725 
regulations  have  program-wide 
applicability.  Consequently,  no  need 


exists  for  including  this  regulation  in 
part  718. 

20  CFR  718.402.  Remove  the  first 
sentence  of  §  718.402  and  add  the 
romainder  of  this  provision  to  proposed 
§725.414(a)(3)(iii).  Section  718.402 
describes  the  consequences  of  a 
claimant's  failure  to  cooperate  in  the 
development  of  medir:al  evidence 
needed  to  adjudicate  the  claim.  This 
provision  duplicates  the  substance  of 
proposed  §  725.414(a)(3)(iii),  which 
deals  with  a  claimant's  unreasonable 
refusal  to  submit  to  medical 
examinations  and  testing.  Section 

718.402  also  penalizes  the  claimant  who 
refuses  to  provide  a  complete  health 
history  or  pennil  access  to  medical 
records.  This  aspect  of  the  regulation 
will  be  added  to  proposed  §  725.414. 
Given  the  overlapping  purposes  of  the 
two  regulations,  §  718.402  should  be 
removed  from  part  718  in  favor  of 
proposed  §  725.414,  which  has  program- 
wide  applicability. 

20  CFR  718.403.  Remove  20  CFR 

718.403  from  part  718  and  add  to  part 
725.  Section  718.403  codifies  the 
burden  of  proof  imposed  on  any  party 
alleging  any  fact  in  support  of  its 
position  under  part  718.  The  parties  to 
a  claim,  however,  are  required  to  prove 
a  variety  of  facts  under  part  725  which 
also  bear  on  entitlement  issues,  e.g., 
status  as  a  miner  (§  725.202); 
dependency  and  relationship 

(§§  725.204-725.223):  liability  as  a 
responsible  operator  (subpart  G);  and 
entitlement  to  medical  benefits  (subpart 
I).  Part  723  does  not  contain  a 
counterpart  to  §  718.403.  Accordingly,  a 
single  provision  generally  allocating  the 
parties'  burdens  of  proof  under  the 
BLBA  logically  should  be  placed  in  part 
725,  the  regulations  with  program-wide 
applicability.  See  proposed  §  725.103. 

20  CFR  718  404  Remove  20  CFR 

718.404  from  part  718  and  move  to  part 
725.  Section  718.404(a)  makes  explicit  a 
miner's  obligation  to  inform  the 
JJepartment  and  the  responsible 
operator,  if  any,  if  he  resumes  work  in 

a  coal  mine  or  comparable  and  gainful 
work.  A  return  to  such  work  requires 
the  termination  of  benefits  unless  the 
miner's  award  is  based  on  complicated 
pneumcH^oniosis.  See  20  CFR  725.504(c). 
Paragraph  (b)  reiterates  the 
Department's  authority  lo  reopen  a 
finally  approved  claim  during  the 
lifetime  of  the  miner  and  develop 
medical  evidence  if  the  particular 
circumstances  so  warrant  Both 
provisions  are  more  logically  placed  in 
part  725  as  regulations  of  program-wide 
applicability.  See  proposed  §  725.203  (c) 
and  (d). 


Appendix  B  to  Part  718 

Appendix  B  to  Part  718.  2(ii).  The 
technical  requirements  for  the 
administration  of  pulmonary  function 
studies  should  be  amended  to  preclude 
taking  the  initial  inspiration  from  the 
open  air.  The  quality  standards 
t:urrently  permit  an  individual 
performing  a  pulmonary  function  study 
to  take  the  initial  inspiration  from  either 
the  open  air  or  the  testing  ma;:hine.  The 
proposed  regulation  eliminates  this 
choice.  Open  air  inspiration  is  not 
recorded  on  the  spirogram,  which 
documents  the  performance  of  the  test. 
Consequently,  the  validity  of  such  an 
initial  inspiration  cannot  be 
independently  verified  by  a  reviewing 
physician.  Because  less  than  optimum 
inspiration  will  produce  a  "false  low" 
result,  such  tests  rnay  yield  erroneously 
abnormal  values.  The  open-air 
inspiration  option  therefore  must  be 
eliminated  in  order  to  ensure  that  the 
validity  of  every  pulmonary  function 
study  can  be  independently  ascertained. 

The  Department  does  not  propose  to 
change  Tables  B1-B6  in  Appendix  B. 
which  are  used  to  evaluate  the  results  of 
pulmonary  function  tosts  (see  proposed 
§718.204(b)(2)(i)).  Accordingly,  the 
tables  will  not  be  republished  in  either 
ihe  proposed  or  final  versions  of  this 
rule  in  the  Federal  Register.  The  tables 
will  continue  to  be  published  as  part  of 
Appendix  B  to  part  718  in  the  Code  of 
Federal  Regulations  once  this  rule 
becomes  final,  however.  Parties 
interested  in  reviewi:ig  the  tables  may 
consult  earlier  editions  of  the  Code  of 
Federal  Regulations  or  ths  Federal 
Register  in  which  the  tables  were 
originally  promulgated,  45  FR  13699- 
1371C.  Feb.  29,  1980. 

Appendix  C  to  Part  718.  Appendix  C. 
should  be  amended  to  specify  that 
ai'.erial  blood  gas  studies  should  not  be 
conducted  during,  or  shortly  after,  a 
miner's  acute  respiratory  illness.  Such 
studies  are  likely  to  produce  spurious 
values  which  are  not  indicative  of  the 
miner's  true  condition. 

20  CFR  Part  722— Criteria  for 
Determining  Whether  State  Workers' 
Compensation  Laws  Provide  Adequate 
Coverage  for  Pneumoconiosis  and 
Listing  of  Approved  State  Laws 

Section  421  of  the  Black  Lung 
Benefits  Act  requires  the  Secretary  of 
Labor  to  publish  in  the  Federal  Register 
a  list  of  all  states  whose  workers' 
compensation  laws  provide  "adequate 
coverage"  for  occupational 
pneumoconiosis.  30  U.S.C.  931(a).  The 
purpose  of  this  provision  was  to  allow 
states  to  assume  responsibility  for 
providing  compensation  to  former  coal 
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miners  who  were  totally  disabled  due  to 
pneumoconiosis  and  to  their  dependent 
survivors  in  the  event  of  the  miner's 
death  due  to  pneumoconiosis.  See  Usery 
v.  Turner  Elkhorn  Mining  Co.,  428  U.S. 
1,  8-9  (1976).  The  Secretary's 
certification  that  a  state  law  provides 
adequate  coverage  prevents  any  claim 
for  benefits  arising  in  that  state  from 
being  adjudicated  under  the  Black  Lung 
Benefits  Act.  To  date,  no  state  law  has 
been  approved. 

The  Act  provides  that  a  state  may  be 
included  on  the  Secretary '§  list  only  if 
its  provisions  governing  benefit 
amounts,  entitlement  .standards,  statute 
of  limitations,  and  prior  and  successor 
operator  liability  are  "substantially 
equivalent"  to  those  contained  in  the 
Act.  30  U.S.C.  931(b)(2).  In  addition,  the 
Secretary  may  promulgate  additional 
regulations  to  ensure  adequate 
compensation  for  total  disability  or 
death  due  to  pneumoconiosis.  30  U.S.C. 
931(b)(2)(F).  The  Secretary  first 
promulgated  regulations  under  this 
authority  on  March  12,  1971,  and 
amended  those  regulations  on  March  30, 
1973  in  light  of  changes  to  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  in  1972.  38  '^R  8238, 
March  30,  1973.  These  regulations, 
codified  at  20  CFR  part  722,  have  not 
been  amended  since  1973.  In  light  of  the 
subsequent  statutory  changes  made  by 
the  Black  Lung  Benefits  Reform  Act  of 
1977  and  the  Black  Lung  Benefits 
Amendments  of  1981,  the  current 
regulations  are  obsolete. 

The  Department  has  recently 
concluded  a  review  of  all  of  the 
regulations  implementing  the  Act,  and 
has  determined  that  the  continued 
publication  of  these  criteria  in  the  Code 
of  Federal  Regulations  is  no  longer 
required.  Accordingly,  rather  than 
amend  the  regulations  to  reflect  the 
current  law,  the  Department  intends  to 
simply  delete  the  specific  criteria  and 
replace  them  with  a  general  statement 
that  in  the  future,  upon  application  of 
any  state,  the  Department  will  review 
the  state's  workers'  compensation  law  in 
light  of  the  current  Act  to  determine 
whether  the  state  law  provides  adequate 
coverage.  Guided  by  the  criteria  set  forth 
in  30  U.S.C.  931(b)(2),  the  Department 
will  approve  such  a  state  law  only  if  it 
guarantees  at  least  the  same 
compensation,  to  the  same  individuals, 
as  is  provided  by  the  Act.  The  Act 
requires  that  if  the  Department  approves 
any  state  laws,  it  publish  a  list  of  the 
affected  states  in  the  Federal  Register, 
30  U.S.C.  931(b)(1). 

Finally,  the  revised  regulations 
substitute  the  gender  neutral  term 
"workers'  compensation  laws"  for  the 
term  "workmen's  compensation  laws," 


used  in  the  statute.  No  substantive 
alteration  in  the  statutory  term  is 
intended. 

20  CFR  Part  725— Claims  for  Benefits 
Under  Part  C  of  Title  IV  of  the  Federal 
Mine  Safety  and  Health  Act,  as 
Amended 

Subpart  A — General 

20  CFH  725.1.  Section  725.1  provides 
a  broad  overview  of  the  various  parts  of 
the  Black  Lung  Benefits  Act  (BLBA),  the 
amendments  thereto  and  the 
incorporation  of  the  Longshore  and 
Harbor  Workers'  Compensation  Ac1 
(LHWCA).  The  Department  proposes  to 
amend  this  regulation  to  include  a 
comparable  reference  to  the  Social 
Security  Act,  42  U.S.C.  301  et  seq.. 
provisions  of  which  are  also 
incorporated  into  Parts  A,  B  and  C  of  the 
BLBA.  The  BLBA  is  actually  three 
statutes  in  one.  The  Act  itself  is 
subchapter  IV  of  the  Mine  Safety  and 
Health  Act,  chapter  30  of  the  United 
States  Code.  Part  C  of  the  Act,  which  the 
Department  administers,  also 
incorporates  many  provisions  of  the 
LHWCA,  33  U.S.C.  901  et  seq.  Congress 
authorized  the  Department  to  vary  the 
terms  of  the  incorporated  LHWCA 
provisions  by  regulation,  and  the 
Department  has  done  so  when  the 
special  requirements  of  the  black  lung 
benefits  program  dictated  the  variance. 
Congress  also  incorporated  parts  of  the 
Social  Security  Act  into  Parts  A  and  B 
of  the  BLBA.  Congress  once  again 
authorized  the  Department  to  adopt  and 
modify  the  Part  B  provisions  "to  the 
extent  appropriate"  for  use  in  the 
'administration  of  Part  C.  Accordingly, 
§725.1  should  be  amended  to  include  a 
brief  description  of  the  Social  Security 
Act  incorporation  comparable  to  the 
present  discussion  of  the  LHWCA 
incorporation. 

20  CFR  725.2.  For  an  explanation  of 
the  changes  to  paragraph  (b),  see  the 
explanation  of  the  changes  to  §  725.4. 
Paragraph  (c)  should  be  added  to 
explain  the  applicability  of  these 
regulatory  revisions  to  pending  claims 
and  to  claims  filed  after  the  effective 
date  of  the  revised  regulations.  The 
Department  intends  that  the  proposed 
revisions  announced  in  this  Notice  will 
apply  to  the  adjudication  of  all  claims 
for  benefits  under  the  Black  Lung 
Benefits  Act  pending  with  the 
Department  on  the  date  these  revisions 
go  into  effect,  to  the  extent  that  such 
application  is  consistent  with  the 
Ctepartment's  authority  under  the  Black 
Lung  Benefits  Act  and  with  the  efficient 
administration  of  the  program.  The 
Department  considers  a  claim  to  he 
pending  if  the  claim  has  not  yet  been 


finally  denied,  or  less  than  one  year  has 
passed  since  the  claim  was  finally 
denied.  In  addition,  all  of  the  proposed 
regulations  will  apply  to  any  claim  filed 
after  the  regulations  become  final. 

The  Supreme  Court  has  held  that  a 
statutory  grant  of  legislative  rulemaking 
authority  to  an  agency  does  not  confer 
the  power  to  issue  retroactive  rules 
unless  Congress  expressly  provides  such 
power.  Bowen  v.  Genrgetnwn  Universitv 
Hospital.  488  US.  204,  208  (1988).  The 
Black  Lung  Benefits  Act  does  not 
contain  such  an  express  grant. 
Accordingly,  the  Department's  ability  to 
issue  rules  of  retroactive  application  is 
circum.scribed. 

Determining  whether  a  rule  is  one  of 
retroactive  application,  however,  is 
often  difficult.  In  Londgraf  \ .  USI  Film 
Products.  114  S.  Ct.  1483  (1994).  the 
Court  adopted  the  definition  set  forth  by 
Justice  Story  in  Society  for  Propagation 
of  the  Gospel  v.  Wheeler.  22  F.Cas.  756 
(No.  13.156)  (CCDNH  1814). 

[E|ver>'  statute,  which  takes  iiway  or 
impairs  vested  rights  acquired  under  existing 
law,  or  creates  a  new  obligation,  impHwes  a 
new  duty,  or  attaches  a  new  disability,  in 
respect  to  transactions  or  considerations 

already  pasl.  must  he  deemed  retrospective. 

*   ■   « 

114  S.  Ct.  at  1499.  The  Court  observed, 
however,  that  "|a|  statute  does  not 
operate  retrospectively  merely  because 
it  is  applied  in  a  case  arising  from 
conduct  antedating  the  statute's 
enactment,  or  upsets  expectations  based 
in  prior  law.  '  Ibid  (citation  omitted). 

One  example  of  an  attempt  to  regulate 
retroactively  was  the  Department  of 
Health  and  Human  Services  regulation 
at  issue  in  Georgetown  University 
Hospital.  In  1983,  the  U.S.  District  Court 
for  the  District  of  Columbia  had 
invalidated  a  1981  HHS  regulation 
governing  hospital  reimbursement  for 
failure  to  provide  notice  and  an 
opportunity  to  comment.  In  1984,  HHS 
reissued  the  regulation  following  notice 
and  comment,  and  attempted  to  make  it 
retroactive  to  1981.  The  Supreme  Court 
invalidated  the  second  regulation  as  an 
unauthorized  attempt  to  promulgate  a 
retroactive  regulation  At  the  other  end 
of  the  spectrum  are  procedural  changes. 
As  the  Supreme  Court  noted  in 
Landgraf.  "[clhanges  in  procedural  rules 
may  often  be  applied  in  suits  arising 
before  their  enactment  without  raising 
concerns  about  retroactivity  "  114  S.  Ct. 
!it  1502. 

For  purposes  of  retroactivity,  the 
revisions  to  the  Department's 
regulations  implementing  the  Black 
Lung  Benefits  Act,  30  U.S.C.  901  et  seq  . 
may  be  divided  into  two  groups  The 
first,  consisting  of  revisions  to  part  726, 
have  no  effe<;t  on  the  adjudication  of 
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claims  filed  under  the  Act.  Those 
revisions,  which  estabhsh  procedures 
for  enforcing  the  general  obligation  of 
coal  mine  operators  to  secure  the 
payment  of  benefits  under  the  Act,  will 
be  made  effective  immediately  upon 
publication  of  the  final  rule,  and  will 
govern  all  subsequent  penalty 
assessments. 

The  Department  also  proposes  to 
revise  various  provisiotis  in  part  726 
that  address  the  requirements  impo,sed 
on  coal  mine  operators  who  seek  the 
Department's  authority  to  self-insure 
their  liability.  These  revisions  merely 
clarify  the  Oiepartnient's  existing 
interpretation  of  the  Act.  Accordingly, 
these  regulations  may  apply  to  the 
evaluation  of  past  conduct.  In  Popt'  v. 
Shalala.  998  F.2d  473,  483  (7th  Cir. 
1993).  the  court  held  that  "lal  rule 
simply  clarifying  an  unsettled  or 
confusing  area  of  the  law  •   •   •  does 
not  change  the  law.  but  restates  what 
the  law  according  to  the  agency  is  and 
has  always  been;  'It  is  no  more 
retroactive  in  its  operation  than  is  a 
judicial  determination  construing  and 
applying  a  statute  to  the  ca.se.' 
Manhattan  General  Equip.  Co.  v. 
Commissioner.  297  U.S.  129,  135 
(1936)." 

The  second,  and  largest,  group  of 
revisions  are  those  amending  Parts  718 
and  725,  which  govern  the  adjudication 
of  claims  for  benefits  filed  by  miners 
and  their  survivors,  as  well  as  the 
payment  of  benefits  in  approved  claims. 
A  number  of  the  revisions  alter  the 
procedures  to  be  used  m  adjudication, 
includmg  those  related  to  pro<:essing  of 
claims  by  the  district  director,  the 
adjudication  of  i  laims  Insfore  the  Office 
of  Administrative  Law  Judges, 
responsible  operator  issues,  and 
subsequent  claims.  These  changes, 
however,  significantly  alter  the  parties' 
obligations  and  expectations,  for 
example,  by  limiting  evidence,  creating 
presumptions,  and  establishing  burdens 
of  proof.  Accordingly,  despite  the 
Department's  authority  under 
Georgetown  University  Hospital  and 
LandgrafXo  issue  procedural  rules  that 
takeeffe<:t  immediately,  the  Department 
proposes  to  apply  the  revi.sed  versions 
of  the  regulations  governing  those  topics 
only  to  I  laims  filed  after  the  effective 
date  of  the  amendments  Because  the 
remaining  revisions  merely  clarify  the 
Department's  interpretation  of  the 
current  Act  and  regulations,  the 
Department  intends  to  apply  them  to  all 
claims  pending  with  the  Department, 
and  to  the  payment  of  all  benefits  that 
l)e<:ome  due  and  payable,  or  that  remain 
unpaid,  after  the  effective  date  of  these 
revisions. 


20  CFR  725.4{dl  In  1978,  Congress 
required  the  Department  of  Labor  to 
promulgate  interim  entitlement  criteria 
that  were  "no  more  restrictive"  than 
criteria  used  to  adjudicate  claims  that 
had  been  filed  with  the  Social  Security 
Administration  under  Part  B  of  the 
Black  Lung  Benefits  Act  These  interim 
criteria  were  to  be  used  until  the 
Department  could  develop  permanent 
criteria.  The  interim  part  727 
regulations  were  published  at  43  FR 
36818.  Aug.  18.  1978.  Because  the 
Department's  permanent  part  718 
criteria  took  effed  on  April  1.  1980,  see 
20  CFR  718.2,  the  part  727  regulations 
apply  only  to  claims  filed  before  that 
date.  The  Department  estimates  that 
several  hundred  part  727  claims  remain 
pending  in  various  stages  of 
adjudication.  Because  the  parties  to 
these  claims  are  quite  familiar  with  the 
standards  for  establishing  eligibility 
under  part  727.  and  no  new  claims  will 
be  adjudicated  under  these  standards, 
the  Department  intends  to  discontinue 
the  annual  publication  of  part  727  in  the 
Code  of  Federal  Regulations.  Those 
standards  will  remain  in  effect  for  all 
claims  to  which  they  apply.  Parties 
interested  in  reviewing  part  727  may 
consult  earlier  editions  of  the  Code  of 
Federal  Regulations  or  the  Federal 
Register  in  which  the  regulations  were 
originally  published. 

20  CFR  725.101  The  terms  defined  by 
§  72.5.101(a)(4)  et  seq.  have  been  put  in 
alphabetical  order  to  assist  the  reader  in 
finding  the  appropriate  definitions.  The 
explanations  below  refer  to  the 
renumbered  paragraphs. 

20  CFR  725.101la)l6l.  Benefits.  The 
regulation  should  be  amended  to  make 
clear  that  the  initial  pulmonary 
evaluatfon  obtained  by  the  Department 
pursuant  to  30  U.S.C.  923(b)  is 
considered  a  "benefit"  paid  by  the  Trust 
Fund  or  the  operator  on  the  claimant's 
behalf.  The  clinical  testing  and  medical 
examination  required  by  §  413(b)  of  the 
BLBA  confer  a  "benefit"  on  the  miner 
to  the  extent  that  the  Trust  Fund  pays 
for  the  miner's  opportunity  to 
substantiate  his  claim. 

20  CFR  725.101(a)l13l.  Coal 
Preparation;  (a  1(1 9),  Miner  or  Coal 
Miner.  The  regulation  should  be 
amended  to  refle<.1  the  Department's 
position  that  coke  oven  workers  are  not 
covered  by  the  BLBA.  The  Department 
has  long  taken  the  position  t.hat  the 
preparation  activities  undertaken  at 
coke  ovens  are  not  covered  by  the 
BLBA.  This  position  rene<;ts  Congress' 
understanding  of  the  scope  of  coverage 
intended  by  the  statutory  definition  of 
"miner."  30  U.S.C.  902(d).  See  S.Rep. 
No.  209,  95th  Cong.,  l.st  Sess.  21  (May 
16,  1977)  ("Nor  does  [the  definition] 


include  such  individuals  not  directly 
related  to  the  production  of  coal  such  as 
coke  oven  workers.");  123  Congressional 
Record  24,236  (1977)  (Sen.  Randolph: 
"•   *   *  coke  oven  workers  are  not 
included  in  the  definition,").  See  also 
Fox  V.  Director.  OWCP.  889  F.2d  1037 
(11th  Cir,  1989);  Sexton  v.  Matthews, 
538  F.2d  88  (4th  Cir.  1976).  This 
clarifying  language  ensures  that  the 
definitions  of  "coal  preparation"  and 
"miner  or  coal  miner"  do  not 
encompass  activities  involving  the 
commercial  pwduction  of  coke,  which 
is  outside  the  extraction  and 
transportation  processes. 

20  CFR  725.101(a)(16).  District 
Director.  The  proposed  change  merely 
conforms  the  regulation  to  current 
administrative  practice,  and  ensures 
that  any  action  taken  by,  or  in  the  name 
of,  a  district  director  shall  be  given  full 
credit  as  the  action  of  a  deputy 
commissioner. 

20  CFR  725.101(al(l7).  Division  or 
DCMWC.  The  proposed  change  specifies 
the  agency  within  the  Department 
which  contains  the  Office  of  Workers' 
Compensation  Programs  and  the 
Division  of  Coal  Mine  Workers' 
Compensation. 

20CFR725.101(a)(31l.  Workers' 
Compensation  Law.  This  definition 
should  be  amended  to  make  clear  that 
certain  benefits  paid  from  a  state's 
general  revenues  are  not  workers' 
compensation  payments  for  purposes  of 
the  BLBA.  The  BLBA  requires  the 
Department  to  offset  a  claimant's  federal 
benefits  by  any  benefits  received  from  a 
state  pursuant  to  a  workers' 
compensation  law  for  disability  or  death 
due  to  pneumoconiosis.  30  U.S.C. 
932(g).  Since  the  Act's  inception,  the 
Department  has  considered  payments 
made  to  disabled  miners  by  a  state  from 
general  revenues  to  be  excluded  from 
benefits  afforded  by  "workers' 
compensation  laws."  Both  the  Third 
Circuit  and  the  Benefits  Review  Board, 
however,  have  rejected  the  Department's 
position.  O'Brockta  v.  Eastern 
Associated  Coal  Co.,  18  Black  Lung  Rep. 
1-72  (1994),  afpd  sub  nom.  Director. 
OWCP  V.  Eastern  Associated  Coal  Co.. 
54  F.3d  141  (3d  Cir.  1995).  The  Board 
held  that  §  932(g)  clearly  refers  to 
"workers'  compensation  law"  without 
regard  to  the  source  of  funding  for  the 
payments.  The  Third  Circuit  rejected 
this  reasoning  but  agreed  that  the 
Department's  position  was  wrong.  The 
Court  held  that  §  932(g)  is  ambiguous, 
but  that  the  Department's  policy 
impermissibly  implies  limitations  on 
current  §  725.101(a)(4)  which  are 
inconsistent  with  the  unequivocal 
language  of  the  regulation.  The  Court 
suggested  that  the  Department  amend 
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the  regulation  to  codify  its  policy.  The 
proposed  regulation  makes  clear  the 
Department's  longstanding  policy  that 
payments  made  from  a  state's  general 
revenues  are  not  workers'  compensation 
benefits  subject  to  offset  under  the  Act. 

20  CFH  725.101(a)(32).  The  BLBA 
does  not  define  a  "year"  for  purposes  of 
computing  the  length  of  a  miner's 
occupational  history.  In  1978  and  1980, 
the  E)epartment  promulgated  regulations 
which  adopted  the  current  125-day  rule. 
20  CFR  725.493(b),  718.301(b).  The 
rationale  for  this  policy  decision  is 
explained  in  detail  in  the  comments 
accompanying  the  final  regulations.  43 
FR  36804,  Aug.  18,  1978,  §  725.493, 
Discussion  and  changes  (b):  45  FR 
13691,  Feb.  29,  1980,  §  718.301, 
Discussion  and  changes  (b).  The 
regulations  are  substantially  the  same, 
but  not  identical.  The  proposed 
§  725.101(a)(32)  consolidates  provisions 
of  the  two  existing  regulations  into  a 
definitional  term  with  program-wide 
application. 

In  addition,  the  regulation  codifies  the 
Department's  current  position  with 
respect  to  absences,  such  as  vacation 
and  sick  leave,  that  are  approved  by  the 
miner's  employer.  In  such  cases,  where 
the  employer/employee  relationship  is 
uninterrupted,  a  miner  is  credited  with 
having  worked  during  the  period  of  the 
approved  absence.  Other  absences,  such 
as  the  time  duririg  a  strike  or  layoff,  are 
not  counted  as  working  days.  Finally, 
the  proposed  section  permits  the 
adjudication  officer  to  use  th^  Office's 
methodology  for  computing  the  length 
of  the  miner's  employment  history  as  a 
fallback.  See  "Coal  Mine  (BLBA) 
Procedure  Manual,  '  ch.  2-700  (1994). 
The  Bureau  of  Labor  Statistics  (BLS)  has 
compiled  the  average  daily  and  annual 
wages  for  the  coal  mine  industry.  A 
table  of  this  data  appears  in  the  Offices 
Manual.  If  the  best  available  evidence 
consists  of  annual  income  statements, 
the  amount  of  time  the  miner  worked 
each  year  as  a  miner  may  be  computed 
by  dividing  the  reported  income  by  the 
average  daily  income  for  that  year  The 
miner  may  be  credited  with  a  year,  or 
a  fractional  part  of  a  year,  based  on  the 
ratio  of  this  data.  If,  however,  the 
miner's  annual  income  exceeded  the 
average  income  for  that  year,  he  may  not 
be  credited  with  more  than  a  year  of 
employment  for  that  income  year. 

20  CFR  725.103.  Section  718.403 
presently  codifies  the  burden  of  proof 
imposed  on  any  parly  alleging  any  fact 
in  support  of  its  position  under  part 
718.  The  parties  to  a  claim,  however,  are 
required  to  prove  a  variety  of  facts 
under  part  725  which  also  bear  on 
entitlement  issues,  e.g..  status  of  a  miner 
(!?  72.T.202);  dependency  and 


relationship  (§§  725.204-725.228): 
liability  as  a  responsible  operator 
(subpart  G);  and  entitlement  to  medical 
benefits  (subpart  J).  Part  725  does  not 
contain  a  counterpart  to  §  718.403. 
Accordingly,  a  single  provision 
generally  allocating  the  parties'  burdens 
of  proof  under  the  BLBA  logically 
should  be  placed  in  part  725  since  those 
regulations  have  program-wide 
applicability. 

Subpart  B— Persons  Entitled  to  Benefits, 
Conditions,  and  Duration  of  Entitlement 

20  CFH  725.202.  The  BLBA  contains 
a  broad  definition  of  "miner"  which  the 
courts  have  liberally  construed.  See 
Dowd  V.  Director.  OWCP.  846  F.2d  193 
(3d  Cir.  1988).  In  keeping  with  that 
liberal  construction,  this  regulation 
should  be  amended  to  create  a 
rebuttable  presumption  that  any 
individual  working  at  a  coal  mine  or 
coal  preparation  facility  is  a  miner.  The 
presumption  is  grounded  in  common 
sense:  the  vast  majority  of  persons 
working  at  a  coal  mine  will  ordinarily 
have  duties  related  to  the  mining 
processes  of  coal  extraction  and/ or 
preparation.  This  presumption  can  be 
rebutted  by  evidence  that  the  individual 
is  not  actually  performing  work  integral 
to  the  extraction  or  preparation  of  coal, 
or  the  individual's  work  involves  only 
casual  contact  with  the  coal  mine 
operation.  The  structure  of  the 
regulation  should  also  be  changed  to 
distinguish  special  provisions  relating 
to  transportation  and  construction 
workers.  Of  special  note  is  the  fact  that 
construction  workers  alone  are  relieved 
of  the  burden  to  prove  that  their  work 
involves  the  extraction  or  preparation  of 
coal;  working  at  a  coal  mine  site  in 
construction  activities  which  involve 
mine  dust  exposure  is  sufficient  to  make 
them  miners.  See  The  Glem  Company  v. 
McKinnev.  33  F.3d  340  (4th  Cir.  1994). 
20  CFR  725.203.  One  of  the  elements 
of  entitlement  required  by  §  725.202  is 
that  the  miner  file  a  claim.  Section 
725.203(a),  as  currently  written, 
provides  that  all  of  the  §  725.202 
requirements  must  be  satisfied  for  each 
month  of  entitlement.  These  criteria 
effectively  mean  that  the  first  month  in 
which  the  miner  fulfills  all  the 
requirements  for  entitlement  will  never 
be  earlier  than  the  month  in  which  he 
files  an  application  for  benefits.  A 
miner,  however,  is  entitled  to  benefits 
for  all  periods  of  compen.sablp 
disability,  including  any  period  of 
disability  occurring  before  the  claim  is 
filed.  2o'CFR  725.503  To  the  extent  that 
the  cross-reference  to  §  725.202 
improperly  limits  the  miner's 
entitlement  period  (and  conflicts  with 
20  CFR  725.503).  the  reference  will  be 


removed,  and  the  language  clarified  to 
conform  to  §  725.503. 

New  paragraphs  (c)  and  (d) 
incorporate  material  from  20  CFR 
718.404,  which  has  been  deleted. 
Paragraph  (c)  makes  explicit  a  miner's 
ineligibility  for  black  lung  disability 
benefits  if  the  miner  resumes  his  usual 
coal  mine  work  or  comparable  and 
gainful  work  absent  the  presence  of 
complicated  pneumoconiosis.  Paragraph 
(d)  reiterates  the  Department's  authority 
to  reopen  a  finally  approved  claim 
during  the  lifetime  of  the  miner  and 
develop  medical  evidence  if  the 
particular  circumstances  warrant 
reopening.  Both  provisions  are  more 
logically  placed  in  part  725  as 
regulations  of  program-wide 
applicability.  See  20  CFR  725.2(b). 

20  CFR  725.204.  .214.  Sections 
725.204  and  725.214  should  be 
amended  to  recognize  the  coexisting 
eligibility  of  both  a  qualified  spouse  and 
an  individual  who  married  the  miner  in 
ignorance  of  a  legal  impediment  to  that 
marriage.  The  BLBA  incorporates 
§  416(h)(1)  of  the  Social  Security  Aci 
(SSA),  which  describes  the 
requirements  for  establishing  the  marital 
relationship  between  the  wage  earner 
and  the  spouse  for  purposes  of 
qualifying  as  a  "wife,  husband,  widow 
or  widower."  42  U.S.C.  416(h)(1),  as 
incorporated  by  30  U.S.C.  902(a)(2),  (e). 
The  Department  has  implemented 
§  416(h)(1)  in  the  current  §§  725.204  (for 
spouses)  and  725.214  (for  surviving 
spouses).  Recent  amendments  to  the 
SSA  require  corresponding  changes  in 
the  regulations. 

Section  416(h)(1)  recognizes  that  both 
the  "legal  "  and  "deemed"  spouses  may 
be  entitled  to  benefits.  An  individual 
qualifies  as  the  miner's  "legal"  spouse 
by  proving  the  existence  of  a  valid 
marriage  under  state  law.  A  "deemed" 
spouse,  however,  must  demonstrate  that 
he  lived  with  the  miner  either  at  the 
time  of  application  or  the  time  of  the 
miner's  death,  and: 

in  g(K)d  faith  wont  fhmiigh  a  marriage  with 
such  individual  resiilliiig  in  a  purported 
marriage  betweim  them  whit.h.  but  for  a  legal 
impediment  not  known  to  the  applicant  at 
the  time  of  such  ceremony,  would  have  been 
a  valid  marriage  *    *    * 

42  U.S.C.  41fi(h)(l)(B)(i)  The  SSA 
defines  a  "legal  impediment  "  as 

only  an  impediment  (!)  resulting  from  the 
lack  of  dissolution  of  a  previous  marriage  or 
otherwise  arising  out  of  such  previous 
marriage  or  its  dissolution,  or  (II)  resulting 
from  a  defect  in  the  procedure  followed  in 
conne<:tion  with  sik  h  purported  marriage. 

42  U.S.C.  416(h)(l)(B)(iv) 

Before  1990,  §416(h)(l)(B)  contained 
n  provision  preventing  a  "deemed" 
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spouse  from  receiving  benefits  i 
"legal"  spouse  exi.sted  and  was 
receiving  benefits  on  the  w^'^'  ° 
account: 

The  (deemed  spousej  provisions  shall  not 
apply  if  (i)  another  person  is  or  has  been 
entitled  to  [old  age  and  survivor's  insurance) 
benefitis]  *   *   *  on  the  basis  of  the  wages  and 
self-employment  mcome  of  such  msured 
individual  and  such  other  person  is  (or  is 
deemed  to  be)  (the  legal  spouse)  *   *   *  of 
silch  insured  individual  under  subparagraph 
(A)  at  the  time  such  applicant  files  the 
application  *   *   *. 

42  U.S.C.  416(h)(1)(B)  (1989).  The 
Department  used  this  version  of 
§  416(h)(1)  in  promulgating  the  current 
regulatory  criteria  for  proving  a 
relationship  between  the  miner  and 
spouse  or  surviving  spouse. 

In  1990.  Congress  amended 
§  416(h)(1)(B)  by  deleting  the  bar  on 
entitlement  for  a  deemed  spouse  even  if 
a  legal  spouse  existed  and  was  receiving 
benefits.  Omnibus  Budget 
Reconcihation  Act,  §  5119.  104  Stat. 
1388-278  to  1388-280  (1990).  The 
express  purpose  of  the  amendment  was 
to  allow  payment  of  concurrent  benefits 
to  both  the  legal  and  the  deemed 
spouses.  SeeH.  Rep.  No.  101-964.  1990 
U.S.C.C.A.N.  2649.  2650  (conference 
report).  Congress  intended  that  "the 
existence  of  a  legal  spouse  would  no 
longer  prevent  a  deemed  spouse  from 
receiving  benefits  on  the  worker's 
record  or  terminate  the  benefits  of  a 
deemed  spouse  who  was  already 
receiving  benefits  on  the  worker's 
record."  !d.  at  2650  Moreover.  Congress 
expected  that  a  deemed  spouse  would 
receive  benefits  "on  the  same  basis  as  if 
•   •   *  she  were  a  legal  spouse  *   *   *." 
Id.  The  Social  Security  Administration 
amended  its  disability  regulation  to 
reflect  the  statutory  changes  {see  20  CFR 
404.346):  it  has  not  yet  amended  the 
part  410  regulations,  which  govern  its 
administration  of  Part  B  of  the  BLBA. 
See  20  CFR  part  410.  subpart  C 
("Relationship  and  Dependency"). 

The  proposed  changes  to  §§  725.204 
and  725.214  amend  the  dependent  and 
surviving  spouse  relationship  criteria  to 
conform  to  changes  in  the  SSA.  Such 
changes  are  required  for  the  regulations 
affecting  surviving  spouses,  given  the 
incorporation  of  the  SSA  statutory 
definitions  of  "dependent"  and 
"widow".  Moreover,  Congress  has 
previously  evidenced  the  intent  to 
harmonize  the  SSA  and  the  BLBA 
statutory  provisions  which  address 
marital  status  (see  Explanation  of 
proposed  changes  to  §  725.212); 
eliminating  the  "deemed"  spouse  bar  is 
consistent  with  this  congressional 
policy. 


20  CFR  725.209,  .219.  .221.  .222. 
These  provisions  should  reflect  the  age 
limit  for  a  disabled  dependent  currently 
specified  in  42  U.S.C.  402(d)(1)(B).  as 
incorporated  into  the  BLBA  by  30  U.S.C. 
902(g).  Section  402(gJ(ii)  of  the  BLBA 
defines  ""child"  to  include  an  individual 
who  is  disabled  by  SSA  standards, 
provided  such  disability  "began  before 
the  age  specified  in  section 
202(d)(l)(B)(ii)  of  the  Social  Security 
Act  *   *   *."  Congress  has  raised  the  age 
for  the  onset  of  disability  for  the  SSA 
program  from  18  to  22  since  §  725.209 
was  promulgated.  Because  the  BLBA 
specifically  incorporates  its  disability 
age  hmit  from  the  SSA.  the  regulation 
should  be  changed  to  reflect  the  change 
in  the  SSA.  Finally,  the  parenthetical 
cross-reference  to  20  CFR  404.320(c)  in 
§  725.209(b)(1)  is  corrected.  The  SSA 
regulations  which  concern  full-time 
student  criteria  are  20  CFR  404.367 
through  404.369. 

20  CFR  725.212.  Proposed  paragraph 
(b)  reflects  the  Department's  position 
that  the  BLBA  and  pertinent  legislative 
history  require  the  payment  of  full 
monthly  survivor's  benefits  to  each 
surviving  spouse  and  surviving 
divorced  spouse  who  satisfies  the 
entitlement  criteria,  regardless  of  the 
existence  of  any  other  spouse  who  also 
qualifies  for  benefits. 

Prior  to  1992.  the  Department's  policy 
regarding  the  allocation  of  benefits 
between  (or  among)  multiple  surviving 
spouses  of  the  same  miner,  as  stated  in 
the  "Coal  Mine  (BLBA)  Procedure 
Manual."  limited  each  spouse  to  less 
than  full  monthly  benefits: 

If  more  than  one  claimant  is  found  entitled, 
no  more  than  the  maximum  amount  of 
benefits  for  the  number  of  tjeneficiaries 
involved  may  he  paid  under  Part  C.  (e.g.. 
where  a  surviving  spouse  and  a  divorced 
spouse  both  qualify,  no  more  than  the 
claimant  plus  one  dependent  benefits  may  be 
paid).  This  maximum  amount  is  divided 
equally  between  the  eligible  beneficiaries  of 
equal  status. 

Ch.  2-900  para.  8(b)  (February  1980).  hi 
1992.  the  E)epartment  reconsidered  this 
position  and  concluded  that  each 
surviving  spouse  who  meets  the  criteria 
for  eligibihty  is  entitled  to  the  payment 
of  the  full  benefits  due  a  surviving 
spouse.  This  change  in  position  was  the 
result  of  further  reflection  on  pertinent 
provisions  of  the  BLBA  and  their 
legislative  history. 

The  BLBA's  definition  of  "vridow" 
must  be  considered  in  the  context  of  the 
Social  Security  Act's  (SSA)  definition 
because  SSA's  definition  is  incorporated 
into  the  BLBA,  and  Congress  has 
consistently  attempted  to  harmonize  the 
two  provisions.  Before  1965.  the  SSA 
awarded  widow's  benefits  only  to  a 


surviving  spouse.  See  Social  Security 
Amendments  of  1965,  Pub.  L.  No.  89- 
97.  §  308(b)(1).  79  Stat.  286  (1965).  The 
legislative  history  to  the  1965 
amendment  explicates  the  intended 
operation  of  the  changed  definition: 

PavTnent  of  a  wife's  or  widow's  benefit  to 
a  divorced  woman  would  not  reduce  the 
benefit  paid  to  any  other  person  on  the  same 
social  security  account  and  such  wife's  or 
widow's  benefit  would  not  be  reduced 
because  of  other  benefits  payable  on  the  same 
account. 

S.  Rep.  No.  404.  89th  Cong.,  1st  Sess. 
(1965),  reprinted  in  1965  U.S.C.C.  & 
A.N.  1943.  2047.  See  "Social  Security 
Program  Operations  Manual  (POMS)" 
RS  00615.682  (both  surviving  spouses 
and  surviving  divorced  spouses 
awarded  full  [100  percent]  benefits). 

In  1972,  Congress  amended  the 
BLBA's  definition  of  a  "widow"  to 
permit  the  payment  of  benefits  to  a 
miner's  surviving  divorced  spouse.  That 
definition,  as  amended,  now  reads: 

Such  term  [widow]  also  includes  a 
"sur\'iving  divorced  wife"  as  defined  in 
section  216(d)(2)  of  the  Social  Security  Act 
who  for  the  month  preceding  the  month  in 
which  the  miner  died,  was  receiving  at  least 
one-half  of  her  support,  as  determined  in 
accordance  with  regulations  prescribed  by 
the  Secretary,  from  the  miner,  or  was 
receiving  substantial  contributions  from  the 
miner  (pursuant  to  a  written  agreement)  or 
there  was  in  effect  a  court  order  for 
substantial  contributions  to  her  support  from 
the  miner  at  the  time  of  his  death. 

30  U.S.C.  902(e).  The  legislative  history 
of  the  amendment  indicates  that 
Congress  altered  the  definition  of 
"widow"  to  make  it  comport  with  the 
SSA  definition: 

The  term  "widow"  in  section  402[e]  is 
likewise  redefined  to  conform  to  the  Social 
Security  Administration  definition. 

S.  Rep.  No.  743,  92nd  Cong..  2d  Sess. 
(1972)  reprinted  in  1972  U.S.C.C.  &  A.N. 
2305,  2332.  See  Wolfe  Creek  Collieries  v. 
Robinson,  872  F.2d  1264,  1266-67  (6th 
Cir.  1989).  Consequently,  by  1972  both 
statutes  provided  a  full  widow's  benefit 
to  a  surviving  spouse  and  a  surviving 
divorced  spouse.  42  U.S.C.  402(e). 

Section  412  of  the  BLBA  also  supports 
the  payment  of  full  benefits  to  each 
qualified  survivor.  That  provision  states 
in  pertinent  part: 

In  the  case  of  death  of  a  miner  due  to 
pneumoconiosis  or,  except  with  respect  to  a 
claim  filed  under  part  C  of  this  subchapter 
on  or  after  the  effective  date  of  the  Black 
Lung  Amendments  of  1981.  of  a  miner 
receiving  benefits  under  this  part,  benefits 
shall  be  paid  to  his  widow  (if  any)  at  the  rate 
the  deceased  miner  would  receive  such 
benefits  if  he  were  totally  disabled. 

30  U.S.C.  922(a)(2).  A  miner,  as  the 
primary  beneficiary  on  a  claim,  is 
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clearly  entitled  to  a  full  basic  benefit.  30 
U.S.Q  922(a)(1);  20  CFR  725.520.  Upon 
the  miner's  death,  the  "widow,"  as  the 
primary  beneficiary,  must  be 
compensated  in  like  fashion.  Id.  Section 
902(e)  defines  the  term  "widow"  to 
include  both  a  surviving  spouse  and  a 
surviving  divorced  spouse.  30  U.S.C. 
902(e).  Nothing  in  §922  provides  for  an 
alternative  payment  amount  if  a  miner 
is  survived  by  two  widows. 
Consequently,  the  plain  language  of  the 
statutory  payment  provisions  mandates 
that  both  spouses  should  receive  a  full 
(100  percent)  basic  benefit  amount.  30 
U.S.C.  922(a)(2).  To  utilize  any  other 
methodology  would  require  payment  to 
each  "widow"  at  less  than  the 
statutorily  prescribed  "rate  the  deceased 
miner  would  receive  if  he  were  totally 
disabled".  30  U.S.C.  922(a)(2). 

20  CFR  725.213.  Section  725.213(b)(3) 
is  no  longer  necessan'  in  view  of  the 
changes  made  to  §725.204  to  confer 
equal  status  on  the  spouse  and  "deemed 
spouse".  A  new  paragraph  (c)  clarifies 
administrative  practice  with  respect  to 
survivor  beneficiaries  who  become 
ineligible  for  benefits,  but  later 
reestablish  eligibility.  The  most 
common  reason  for  losing  eligibility 
(among  surviving  spouses)  is 
remarriage;  if  the  remarriage  ends 
through  death  or  divorce,  the  ex- 
beneficiary  may  apply  for  a  return  to 
entitlement.  The  individual  need  only 
notify  the  Office  and  provide  such 
evidence  as  may  be  required  to 
reestablish  eligibility.  The  new 
paragraph  also  makes  clear  that  the 
individual  is  not  required  to  reprove  the 
merits  of  entitlement. 

20  CFR  725.215.  Delete  paragraph 
{g)(3)'s  reference  to  "section"  and 
replace  with  "paragraph".  A  miner's 
surviving  spouse  may  meet  the 
dependency  requirement  pursuant  to 
paragraph  (g)  if  the  marriage  lasted  at 
least  nine  months.  If  the  marriage  lasted 
fewer  than  nine  months,  a  spouse  may 
nevertheless  be  deemed  the  miner's 
dependent  if  the  miner  dies  in  an 
accident  or  in  the  line  of  duty.  The 
purpose  of  paragraph  (g)(3)  is  to 
preclude  a  survivor's  reliance  on  the 
exception  to  the  nine-month  marriage 
rule  if  the  adjudication  officer 
concludes  that  the  miner  would  not 
have  lived  nine  months  in  any  event. 
Use  of  the  technical  word  "section", 
however,  makes  the  language  of  the 
entire  regulation  inapplicable. 
Consequently,  the  reference  should  be 
changed  to  confine  paragraph  (g)(3)  to 
its  proper  context.  This  change  is 
consistent  with  the  structure  and 
meaning  of  the  Social  Security 
Administration's  parallel  regulation  for 
Part  B  beneficiaries,  20  CFR  410.360(b). 


20  CFR  725.223.  Section  725.223 
should  be  changed  to  reflect  the  age 
limit  for  a  disabled  dependent  currently 
specified  in  42  U.S.C.  402(d)(1)(B),  as 
incorporated  into  the  ELBA  by  30  U.S.C. 
922(a)(5).  A  new  paragraph  (d)  clarifies 
administrative  practice  with  respect  to 
sibling  beneficiaries  who  become 
ineligible  for  benefits  due  to  marriage, 
but  later  reestablish  eligibility.  Seethe 
Explanation  accompanying  proposed 
§725.209  for  changing  the  onset  date  for 
a  dependent  beneficiary's  disability.  See 
the  Explanation  accompanying 
proposed  §725. 213(c)  for  explaining  the 
procedures  for  the  restoration  of 
entitlement  after  termination  due  to 
marriage. 

Subpart  C — Filing  of  Claims 

20  CFR  725.306(aj.  The  proposed 
change  is  intended  to  ensure  that 
another  proposed  change,  in  the 
definition  of  the  term  "benefits,"  20 
CFR  725.101(a)(6),  does  not  produce 
unintended  consequences  in  cases 
where  a  claimant  seeks  to  withdraw  a 
claim.  Currently,  §725. 306(a)(3) 
prohibits  a  claimant  from  withdrawing 
a  claim  if  he  has  received  benefits, 
defined  as  payments  "on  account  of 
disability  or  death  due  to 
pneumoconiosis,"  unless  such  benefits 
have  been  repaid.  The  Department  has 
proposed  amending  the  definition  of  the 
term  "benefits"  to  include  amounts  paid 
from  the  Trust  Fund  to  provide  the 
claimant  with  a  complete  pulmonary 
evaluation  as  required  by  30  U.S.C. 
923(b).  Section  725.306  must  also  be 
amended,  however,  to  make  clear  that 
the  Department  will  not  require 
reimbursement  of  the  amount  spent  on 
the  claimant's  complete  pulmonary 
evaluation  as  a  condition  for 
withdrawing  a  claim.  The  proposed 
language  is  similar  to  language  in  20 
CFR  725.465(d),  which  provides  an 
administrative  law  judge  with  the 
authority  to  dismiss  claims  for  cause 
only  if  the  Trust  Fund  is  reimbursed  for 
any  payments  made  pursuant  to  20  CFR 
725.522. 

20  CFR  725.309.  The  Departments 
current  regulation  governing  the 
processing  and  adjudication  of 
subsequent  or  additional  claims  for 
benefits  has  been  a  cause  of  much 
litigation.  Subsequent  claims  for 
benefits,  often  misleadingly  referred  to 
as  duplicate  claims,  are  those 
applications  filed  by  the  same 
individual  after  final  denial  of  a  prior 
claim.  Initially,  the  litigation  dealt  with 
procedural  issues.  For  example,  in 
Lukman  v.  Director.  OWCP,  11  Black 
Lung  Rep.  (MB)  1-71  (Ben.  Rev.  Bd. 
1988),  rev'd.  Lukman  v.  Director.  OWCP. 
896  F.2d  1248  (10th  Cir.  1990).  the 


Benefits  Review  Board  held  that  a 
claimant  was  not  entitled  to  a  hearing 
before  an  administrative  law  judge  on 
the  issue  of  whether  he  had  established 
a  material  change  in  conditions,  a 
requirement  under  the  current 
regulations  for  consideration  of  the 
merits  of  a  subsequent  claim. 

After  the  Tenth  Circuit  reversed  the 
Board's  decision,  subsequent  claims 
litigation  focused  on  sub.stantive  issues, 
particularly  the  type  of  evidence  a 
claimant  must  submit  to  establish  a 
"material  change  in  conditions."  and 
thereby  escape  denial  of  the  subsequent 
claim  on  the  grounds  of  the  prior  denial. 
The  appellate  courts  are  currently 
divided  on  this  issue.  The  Seventh 
Circuit  has  rejected  the  Department  s 
interpretation  of  the  regulation,  holding 
that  the  claimant  must  establish  that  his 
condition  is  substantially  worse  than  at 
the  time  of  the  prior  denial  in  order  to 
avoid  another  denial,  or  that  "even  a 
slight  worsening  could  be  and  was  a 
material  change  in  condition."  Sahara 
Coal  Compam'  v.  Director,  OWCP.  946 
F.2d  554.  558   7th  Cir.  1991).  The  Third, 
Fourth,  and  S.xth  Circuits  gave 
deference  to  the  Department's 
interpretation.  Labelle  Processing  Co.  v. 
Swarrow.  72  F.3d  308  (3d  Cir.  1995); 
Lisa  Lee  Mines  v.  Director.  OWCP.  86 
F.3d  1358  (411  Cir.  1996);  Sharondale 
Corporation  v.  Ross,  42  F.3d  993  (6th 
Cir.  1994),  and  held  that  proof  of  a 
change  in  one  of  the  necessar}'  elements 
of  entitlement,  such  as  the  existence  of 
pneumoconio    s,  demonstrates  a 
material  change  in  condition.  The  ALJ 
must  thereafte'  weigh  all  of  the 
evidence  to  determine  whether  the 
claimant  is  entitled  to  benefits.  The 
Tenth  Circuit  recently  fashioned  yet 
another  interpretation  of  the  regulation. 
Wyoming  Fue  Co.  v.  Director  OWCP. 

"     F.3d No.  94-9576  (10th  Cir. 

luly  23.  1996). 

This  litigation  is  attributable,  in 
substantial  part,  to  the  context  in  which 
the  relevant  language  was  drafted  First 
proposed  on  April  25,  1978  as  part  of  an 
extensive  revision  of  the  regulations 
governing  the  processing  and 
adjudication  of  claims  under  the  Black 
Lung  Benefits  Act.  §725.309  required 
that  a  subsequent  claim  for  benefits  be 
denied  on  the  grounds  of  the  prior 
denial.  43  FR  17743,  Apr.  25.  1978,  The 
Department  received  many  comments 
objecting  to  the  prohibition  against 
filing  a  new  claii    by  a  miner  "whose 
condition  has  worsened  or  progressed  to 
total  disability."  43  FR  36785,  Aug.  18, 
1978.  The  Dep'  -tment  agreed,  and,  in  an 
effort  to  remo\  -  the  prohibition,  added 
a  clause  allowing  such  claims  if  "the 
deputy  commissioner  determines  that 
there  has  been  a  material  change  in 
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conditions."  Id  The  Department  did  not 
foresee  that  this  wording  would  aiuse 
such  confusion. 

At  the  heart  of  the  current  litigation 
is  considerahie  misunderstanding  about 
the  extent  to  which  the  common  law 
concepts  of  rtfs  jtidicntn,  or  claim 
preclusion,  and  i;ollateral  estoppel,  or 
issue  preclusion,  applv  to  the 
adjudication  of  black  lung  benefits 
claims.  The  propo.sed  regulation  is 
intended  to  resolve  both  questions. 
Initially,  the  Department  acknowledges 
that  the  principles  of  claim  preclusion 
are  applicable  to  claims  under  the  Act. 
Pittston  Coal  Group  v   St^bbeii.  48H  U.S. 
105.  122-23  (1988)  That  applicability. 
however,  is  limited  in  two  important 
respects.  First.  *i  22  of  the  Lonj^;shore 
and  Harbor  Workers'  Compensation  Act, 
33  U.S.C.  922,  as  incorporated  into  the 
Black  Lung  Benefits  Ac  t  by  30  U.S.C. 
932(a),  permits  the  reopening  and 
readjudication  of  a  denied  claim  within 
one  year  of  the  order  denying  benefits, 
based  on  a  showing  of  either  a  mistake 
in  a  determination  of  fact  or  a  change  in 
conditions.  This  reopening  provision, 
commonly  called  the  right  to 
modification,  is  a  Congressionally 
mandated  exception  to  the  application 
of  res  judicata.  Second,  and  more 
important  for  purposes  of  the 
Department's  treatment  of  subsequent 
claims,  claim  preclusion  bars  only  an 
attempt  to  relitigr.te  a  cause  of  aciion 
that  was  previously  resohed;  it  has  no 
effect  on  the  litigation  of  a  cause  of 
action  which  did  not  exist  at  the  time 
of  the  initial  adjudication.  Lnwlor  v. 
National  Screen  Serv  Corp.,  349  U.S. 
322,  3-',8  (1955);  "P'-'statement  (Second) 
of  ludgm-jnts"  §  24  cmt.  f  (1982). 

Nowhert-  is  the  applicability  of  this 
second  exception  more  readily 
understood  than  in  the  context  of 
workers'  compensation.  'It  is  almost  too 
obvious  for  comment  that  res  judicata 
does  not  aj«ply  if  the  issue  is  claimant's 
physical  condition  or  degree  of 
disability  at  two  entirely  different  times, 
particularly  in  the  case  of  occupational 
diseases."  3A  Larson,    The  Law  of 
Workmen's  Compensation"  *?  79.92(f) 
(1982).  In  light  of  the  Departments 
lo'igstanding  belief  in  the  progressive 
nature  of  pneumoconiosis  (see 
Explanation  accompanying  §  718.201), 
the  Depr-rtment  believes  that  the 
preclusive  effect  of  a  previous  denial  of 
benefits  should  be  limited.  Proposed 
paragraph  (d)(5)  reflects  the  most 
readily  apparent  application  of  claims 
pre<^lusion.  It  provides  that  no  benefits 
are  payable,  based  on  a  subsequent 
claim,  for  the  period  of  time  which  was 
at  issue  in  the  prior  pro<;eeding  The 
regulation  thus  gives  full  effect  to  §  22's 
one-year  limitation  for  reopening  prior 


claims  based  on  an  allegation  of  a 
mistake  in  a  deternunation  of  fact  or  a 
change  in  (;onditions. 

The  Department's  experience  in 
administering  the  Black  Lung  Benefits 
Act  suggests,  however,  that  the  long 
latency  period  which  characterizes 
pneumo<:oniosis  and  the  disease's 
progressive  nature  do  provide  cause  for 
allowing  a  claimant  to  seek  benefits  by 
filing  a  new  claim  more  than  one  year 
after  the  denial  of  a  previous  claim 
ba.sed  on  a  change  in  conditions.  Thus, 
where  the  evidence  establishes  a 
worsening  in  the  miner's  physical 
condition,  the  proposed  regulation 
permits  adjudication  of  a  new  cause  of 
action  based  on  that  worsening.  This 
adjudication  will  address  the  claimant's 
condition  during  a  completely  different, 
and  later,  time  period. 

The  Department  recognizes  that 
securing  proof  of  a  change  in  the 
applicable  conditions  of  entitlement 
may  be  difficult.  As  the  Seventh  Circuit 
recognized  in  Sahara  Coal,  "(tjo  require 
proof  ihat  (the  claimant!  was  not  in  fact 
totally  disabled  as  a  result  of  black  lung 
disease,  or  that  the  extent  of  his  disease 
or  disability  was  unclear,  would 
complicate  the  proceeding  unduly."  946 
F.2d  at  558.  Although  the  Seventh 
Circuit  recognized  this  difficulty,  it 
nonetheless  required  the  claimant  to 
bear  a  burden  of  proof  that  the 
Department  believes  is  too  high:  "he 
should  be  required  to  go  further  and 
show  that  he  had  missed  the  disability 
threshold  the  first  tinr.-e  so  that  even  a 
slight  worsening  could  be  and  was  a 
material  change  in  his  condition."  Id. 

The  proposed  regulation  addresses 
this  evidentiary  problem,  but  in  a 
manner  which  recognizes  the  difficulty 
inherent  in  developing  medical 
evidence  documenting  a  claimant's 
medical  condition  at  some  time  in  the 
pa.st.  Prragraph  (d)(3)  thus  creates  a 
rebuttable  presumption,  based  on  a 
showing  that  the  miner's  physical 
condition  has  worsened.  If  the  new 
evidence  submitted  by  the  parties 
establishes  at  least  one  of  the  applicable 
conditions  of  entitlement  previously 
resolved  against  the  miner,  it  is 
presumed  that  the  miner's  physical 
condition  has  changed  since  the  denial 
of  his  earlier  claim.  For  example,  the 
miner  may  establish  that  his  re.spiratory 
impairment  is  now  totally  disabling,  or 
that  he  has  now  developed 
pneumoconiosis.  Once  invoked,  the 
presumption  may  be  rebutted  if  the 
party  opposed  to  the  claimant's 
entitlement  demonstrates  that  the  denial 
of  the  prior  claim  was  erroneous  as  a 
matter  of  law. 

The  Department  intends  that  an 
operator  shall  not  be  entitled  to  rebut 


the  presumption  by  taking  a  position 
contrary  to  the  position  it  adopted  in  the 
litigation  of  the  prior  claim.  For 
example,  where  the  operator  argued  in 
the  prior  claim  that  the  miner  was  not 
totally  disabled  due  to  pneumoconiosis 
arising  out  of  coal  mine  employment,  it 
may  not,  in  an  attempt  to  rebut  the 
presumption  of  a  change  in  the  miner's 
condition,  argue  that  substantial 
evidence  in  the  prior  claim  supported  a 
benefit  award. 

If  the  presumption  is  properly 
rebutted,  the  claimant  nevertheless  will 
be  entitled  to  benefits  upon  a  showing 
that  the  miner's  physical  condition, 
albeit  totally  disabling  earlier,  has 
significantly  deteriorated  since  the  time 
of  the  prior  denial.  Under  the  Act,  a 
totally  disabling  respiratory  impairment 
is  one  which  prevents  the  miner  from 
performing  his  usual  coal  mine  work. 
Where  the  miner's  usual  coal  mine  work 
required  significant  physical  exertion,  a 
relatively  small  respiratory  impairment 
may  be  totally  disabling.  Accordingly, 
the  miner's  respiratory  condition  may 
continue  to  deteriorate  even  after  it 
reaches  the  point  where  it  would  be 
considered  totally  disabling  under  the 
Act. 

The  operator  or  Fund  may  also  use 
traditional  principles  of  issue 
preclusion  to  rebut  the  presumption. 
Those  principles  prohibit  the 
relitigation  of  issues  where  the  party 
against  whom  the  bar  is  asserted  had  a 
full  and  fair  opportunity  to  litigate  the 
issue  in  question,  and  resolution  of  the 
issue  was  necessary  to  the  prior 
judgment.  Montana  v.  United  States, 
440  U.S.  147,  153  (1979);  "Restatement 
(Second)  of  Judgments"  §  29  (1982). 
Thus,  where  the  original  claim  was 
denied  solely  on  the  basis  that  the 
claimant  was  not  a  miner,  and  the 
claimant  has  not  returned  to  work, 
relitigation  of  thai  issue  will  be  barred. 
Because  a  claimant  must  establish  that 
he  worked  as  a  miner  in  order  to  receive 
benefits,  the  subsequent  claim  must  also 
be  denied. 

If  the  presumption  is  not  rebutted,  the 
fact-finder  m.ust  consider  all  of  the 
relevant  evidence  of  record,  including 
the  old  evidence,  in  order  to  determine 
whether  the  claimant  is  entitled  to 
receive  benefits.  The  regulation  thus 
effectuates  the  position  advanced  by  the 
Department  and  accepted  by  the  Third 
Circuit  in  Labelle  Processing,  the  Fourth 
Circuit  in  Lisa  Lee  Mines,  and  the  Sixth 
Circuit  in  Sharondale  Corp. 
Accordingly,  paragraph  (d)(1)  authorizes 
the  admission  into  the  record  of  any 
evidence  developed  in  connection  with 
the  earlier  claim.  To  the  extent  that  the 
earlier  evidence  remains  relevant  to  an 
evaluation  of  the  claimant's  current 
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physical  condition,  it  must  be 
considered  by  the  adjudication  officer. 
In  addition,  both  the  claimant  and  the 
party  opposing  the  claimant's 
entitlement  will  be  able  to  submit  two 
new  pulmonary  evaluations  or 
consultative  reports,  in  accordance  with 
the  limits  set  forth  in  proposed 
§725.414. 

Paragraph  (d)(4)  recognizes  that,  once 
a  change  in  one  of  the  applicable 
conditions  has  been  established,  the 
relitigation  of  issues  previously  decided 
is  not  precluded.  The  only  exceptions 
are  those  issues  to  which  the  parties 
stipulated  and  those  issues  which  were 
not  contested  pursuant  to  §  725.463.  For 
example,  assume  that  in  a  prior 
adjudication  an  administrative  law 
judge  found  that  the  claimant  was  a 
miner  but  that  he  did  not  suffer  from 
pneumoconiosis.  The  ALJ  accordingly 
denied  benefits,  and  the  claimant  did 
not  appeal.  In  a  subsequent  claim,  the 
claimant  establishes  that  he  now  suffers 
from  pneumoconiosis,  and  argues  that 
the  operator  is  precluded  from 
relitigating  his  status  as  a  miner.  The 
claimant  is  incorrect.  Because  the 
operator  was  not  aggrieved  by  the  denial 
of  benefits,  it  could  not  appeal  the  ALJ's 
decision  to  the  Benefits  Review  Board  to 
seek  reversal  of  the  finding  that  the 
claimant  was  a  miner.  The  operator  thus 
did  not  have  a  full  and  fair  opportunity 
to  htigate  the  claimant's  status,  and  may 
not  be  bound  by  the  prior  finding.  For 
the  same  reason,  once  a  claimant 
establishes  a  change  in  an  applicable 
condition  of  entitlement,  such  as  the 
extent  of  disability,  he  is  not  precluded 
from  relitigating  any  other  condition  of 
entitlement,  such  as  the  existence  of 
pneumoconiosis. 

Although  the  Department  believes 
that  parties  must  be  allowed  to  relitigate 
issues  decided  against  them  in  a  prior 
claim  as  a  matter  of  fairness,  no  such 
concerns  underlie  the  treatment  of 
uncontested  issues  (see  §  725.463)  and 
other  stipulations  into  which  the  parties 
entered  during  the  adjudication  of  the 
prior  claim.  Where  a  party's  waiver  of 
its  right  to  litigate  a  particular  issue 
represents  a  knowing  relinquishment  of 
that  right,  such  waiver  should  be  given 
the  same  force  and  effect  in  subsequent 
litigation  of  the  same  issue. 

The  proposed  regulation  also 
recognizes  that  a  claimant  whose  claim 
has  been  denied  may  file  a  new 
application  within  one  year  of  an  earlier 
denial.  Traditionally,  such  a  filing  has 
been  considered  a  request  for 
modification.  Consolidation  Coal  Co.  v. 
Worrell,  27  F.3d  227,  230  (6th  Cir. 
1994),  and  the  proposed  regulation 
codifies  this  practice.  Treating  a  new 
application  as  a  modification  request  is 


advantageous  for  several  reasons.  First, 
because  it  allows  the  earlier  claim  to  be 
reopened,  a  modification  request 
entitles  the  claimant  to  have  his  request 
adjudicated  under  the  entitlement 
standards  in  effect  at  the  time  the 
original  claim  was  filed.  Second,  if  the 
claimant  establishes  a  mistake  in  a 
determination  of  fact,  modification 
entitles  him  to  receive  benefits  from  an 
earlier  date,  i.e.,  either  from  the  date  on 
which  the  medical  evidence  establishes 
the  onset  of  total  disability  due  to 
pneumoconiosis,  or,  if  the  evidence 
does  not  establish  that  date,  from  the 
date  the  original  application  was  filed. 
Eifler  v.  Office  of  Workers' 
Compensation  Programs,  926  F.2d  663, 
666  (7th  Cir.  1991). 

20  CFR  725.310.  Paragraph  (b)  should 
be  amended  to  reflect  changes  to  the 
procedural  regulations  restricting  the 
amount  of  evidence  each  party  to  a 
claim  may  submit.  Proposed  §725.414 
limits  the  parties  to  two  pulmonary 
evaluations  or  consultative  reports  in 
the  initial  adjudication  of  the  claim. 
This  limitation  would  be  easily  avoided, 
however,  if  parties  were  free  to  submit 
whatever  additional  evidence  they 
desired  by  filing  a  request  for 
modification.  Consequently,  the 
proposed  regulation  places  an 
additional  restriction,  of  one  pulmonary 
evaluation  or  consultative  report,  on  the 
submission  of  evidence  in  modification 
proceedings.  See  explanation  of  changes 
§725.414. 

Proposed  paragraph  (c)  attempts  to 
reconcile  a  number  of  court  of  appeals 
cases  which  address  the  scope  of  the 
district  director's  authc-rity  to  conduct 
modification  proceedings  under  §  22  of 
the  LHWCA,  33  U.S.C.  922.  as 
incorporated  by  30  U.S.C.  932(a).  Four 
courts — the  Seventh,  Ninth,  Tenth,  and 
Eleventh  Circuits — have  held  that  a 
district  director  lacks  the  authority  to 
modify  a  decision  issued  by  an 
administrative  law  judge.  Director, 
OWCP  V.  Peabody  Coal  Co.,  837  F.2d 
295  (7th  Cir.  1988);  Director.  OWCP  v. 
Palmer  Coking  Coal  Co.,  867  F.2d  552 
(9th  Cir.  1989);  Director.  OWCP  v.  Kaiser 
Steel  Corp.,  860  F.2d  377  (lOth  Cir. 
1988);  Director.  OWCP  v.  Drummond 
Coal  Co.,  831  F.2d  240  (llth  Cir.  1987), 
In  all  four  cases,  the  district  director  had 
initiated  modification  proceedings  in 
order  to  correct  allegedly  erroneous 
determinations  imposing  liability  on  the 
Black  Lung  Disability  Trust  Fund. 

In  contrast,  the  Fourth  and  Sixth 
Circuits  have  held  that  modification 
proceedings  must  be  initiated  before  a 
district  director.  Saginaw  Mining  Co.  v. 
Mazzulli,  818  F.2d  1278  (6th  Cir.  1987); 
Lee  V.  Consolidation  Coal  Co.,  843  F.2d 
159  (4th  Cir.  1988).  In  both  of  these 


cases,  claimants  sought  to  modify 
denials  of  benefits  by  filing  requests  for 
modification.  In  its  decision,  the  Sixth 
Circuit  correctly  compared  the  initial 
stages  of  modification  proceedings  to 
the  initial  stages  of  a  new  claims 
proceeding.  818  F.2d  at  1282.  During 
these  stages  the  f^'strict  director  may 
resolve  all  of  the  relevant  issues, 
provided  he  has  the  consent  of  the 
parties.  Thus,  the  district  director  may 
issue  a  proposed  decision  and  order 
pursuant  to  20  CFR  725.418.  If  no  party 
lodges  a  timely  objection,  the  proposed 
decision  and  order  will  become  effective 
and  final.  20  CFR  725.419(d).  Thus, 
where  no  party  objects  to  the  proposed 
action,  and  the  modification 
proceedings  were  initiated  by  the 
claimant  or  the  responsible  operator,  it 
is  urmecessary  as  well  as  inefficient  to 
refer  the  modification  request  for  a 
hearing. 

In  reconciling  the  courts  of  appeals 
opinions,  the  proposed  regulation 
distinguishes  between  cases  in  which 
the  parties  request  modification,  or  in 
which  the  original  adjudication  of  the 
claim  did  not  proceed  beyond  the 
district  director,  and  those  in  which  the 
district  director  initiates  modification 
proceedings  sua  sponte  following  an 
administrative  law  judges  order.  In  the 
first  and  second  groups  of  cases,  the 
district  director  may  issue  a  proposed 
decision  and  order  or  deny  the  claim  by 
reason  of  abandonment.  Because  under 
the  proposed  regulations  a  claimant  or 
operator  may  not  request  a  hearing  until 
after  issuance  of  a  proposed  decision 
and  order,  the  second  option  contained 
in  current  paragraph  (c) — forwarding  the 
claim  for  a  hearing — has  been  deleted. 
In  cases  in  which  the  district  dire-::1or 
initiates  modification  proceedings  after 
issuance  of  an  ALJ's  decision  and  order, 
the  proposed  regulation  requires  that 
the  case  be  referre'  to  the  Office  of 
Administrative  La.v  Judges  even  if  none 
of  the  parties  requests  a  hearing. 
Although  the  Department  views  the 
proposed  distinction  as  one  with  little 
significance,  the  proposed  regulation  is 
consistent  with  the  four  court  of  appeals 
decisions  which  require  such  a  result. 

Paragraph  (c)  has  also  been  revised  to 
ensure  that  any  party  that  requests 
reconsideration  receives  a  full  and  fair 
adjudication  of  its  request.  Thus,  an 
administrative  law  judge  may  not  deny 
modification  on  the  grounds  that  the 
party  requesting  modification  has  not 
submitted  any  new  evidence.  O'Keeffe 
V.  Aerojet-General  Shipyards.  Inc..  404 
U.S.  249,  256  (1971).  In'such  a  case,  the 
administrative  law  judge  is  obligated  to 
re-weigh  all  of  the  existing  evidence  of 
record  to  determine  whether  it 
establishes  that  the  prior  decision  is 


3354 


Federal  Register  /  Vol.  62,  No.  14  /  Wednesday,  January  22,  1997  /  Proposed  Rules 


ISS 


based  on  a  mistake  in  a  determination 
of  fact. 

Finally,  proposed  paragraph  (d) 
addresses  the  effect  of  a  modification 
decision  on  previously  paid  benefits. 
The  Department  believes  that  a 
distinction  should  be  made  between 
awards  which  are  overturned  on  appeal 
and  awards  which  are  modified.  Any 
payments  made  pursuant  to  an  award 
which  is  overturned  on  appeal  may  be 
subject  to  recoupment.  See  20  CFR  part 
725.  subpart  H.  Such  an  award  has 
never  become  final  and  its  tentative 
nature  is  therefore  apparent  to  all 
parties.  In  contrast,  the  proposed 
regulation  prohibits  the  recoupment  of 
benefit  payments  made  pursuant  to  an 
award  which  is  thereafter  modified.  In 
the  Department's  view,  claimants  whose 
awards  have  become  final  are  entitled  to 
a  heightened  expectation  that  they  will 
be  able  to  keep  the  monthly  benefits  that 
they  receive. 

20  CFR  725.311.  Paragraph  (c)  of 
current  §  725.311  has  created 
considerable  confusion  regarding  the 
due  dates  for  replies  and  responses 
under  the  regulations  in  part  725.  The 
Department  does  not  believe  that  seven 
additional  days  should  be  added  to  the 
time  periods  within  which  to  respond  to 
major  events  in  the  claims  process,  such 
as  the  notification  of  a  potentially  liable 
operator,  the  notice  of  initial 
determination,  and  the  proposed 
decision  and  order  awarding  benefits. 
Many  of  these  time  periods,  none  of 
which  is  less  than  30  days,  may  be 
extended  for  good  cause  shown. 
Consequently,  the  Department  does  not 
believe  that  the  7-day  mail  rule  is 
necessary,  and  proposes  to  remove 
paragraph  (c).  Additionally,  current 
paragraph  (dj,  which  the  Department 
proposes  to  redesignate  as  paragraph  (c). 
is  amended  to  add  the  birthday  of 
Martin  Luther  King,  Jr.,  as  a  legal 
holiday. 

Proposed  paragraph  (d)  addresses  an 
issue  which  has  created  a  split  between 
the  Fourth  and  Tenth  Circuits.  In 
Dominion  Coal  Corp.  v.  Honaker,  33 
F.3d  401  (4th  Cir.  1994).  the  Fourth 
Circuit  held  that  where  an 
administrative  law  judge's  decision  was 
not  served  by  certified  mail  as  required 
by  the  statute,  the  time  period  for 
appealing  that  decision  commenced  on 
the  date  that  the  aggrieved  party 
received  actual  notice  of  the  decision. 
The  court  held  that  "Iwlhen  the  record 
establishes  actual  notice,  the  purpose  of 
the  statutory  certified  mail  requirement 
has  been  met.  "  33  F.3d  at  404.  In  Big 
Horn  Coal  Co.  v.  Director.  OWCP,  55 
F.3d  545  (10th  Cir.  1995).  the  Tenth 
Circuit  reached  a  contrary  conclusion. 
Although  "lalllowing  the  30-day  period 


to  start  with  actual  notice  would  have 
the  salutary  effect  of  encouraging 
finality  of  administrative  judgments 
when  the  only  defect  was  the 
pro<:edural  one  of  failing  to  use  certified 
mail  in  serving  th(el  order,"  the  court 
held  that  there  was  no  provision  in  the 
statute  or  regulations  which  permitted  it 
to  reach  such  a  result.  55  F.3d  at  550. 
In  order  to  resolve  this  split,  and  to 
advance  the  policy  considerations  cited 
by  both  courts,  proposed  paragraph  (d) 
provides  that,  where  an  adjudication 
officer  has  failed  to  comply  with  a 
statutory  or  regulatory  certified  mail 
requirement,  but  the  party  has  received 
the  document,  the  period  for  filing  any 
responsive  pleading  shall  commence  as 
of  the  date  of  receipt. 

Subpart  D — Adjudication  Officers; 
Parties  and  Representatives 

20  CFR  725.360.  Technical  changes  to 
the  cross  references  in  paragraphs  (a)(3) 
and  (c)  conform  with  revisions  to 
§§725.401-.422. 

20  CFR  725.362.  The  proposed 
amendment  to  paragraph  (a)  makes  the 
regulation  conform  with  the 
requirements  of  5  U.S.C.  500(b),  which 
allows  an  attorney  to  appear  on  behalf 
of  a  party  without  submitting  an 
authorization  signed  by  the  party.  The 
requirements  for  representation  by  any 
individual  who  is  not  an  attorney  in 
good  standing  with  his  state  bar  remain 
unchanged  In  such  cirt;umstances,  the 
Department  requires  an  authorization 
signed  by  the  party.  Finally,  the 
requirement  that  any  written  declaration 
or  notice  identify  the  case  by  OWCP 
number  will  allow  OWCP  to  ensure 
proper  and  timely  filing  of  the 
appearance. 

20  CFR  725.367.  The  current 
regulation  governing  an  operator's 
payment  of  a  claimant's  attorney  fee  is 
taken  nearly  verbatim  from  §28  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act,  33  U.S.C.  928, 
without  recognizing  significant 
differences  in  the  prof.edure  for 
adjudicating  claims  under  the  Black 
Lung  Benefits  Act.  Accordingly,  its 
interpretation  has  cau.sed  considerable 
confusion,  particularly  with  respect  to 
the  date  on  which  an  operator's  liability 
for  attorney's  fees  is  triggered,  See,  e.g.. 
Bethenergy  Mines  v.  Director.  OWCP, 
854  F.2d  632  (3d  Cir.  1988).  In  addition, 
the  regulation  originally  .sought  to 
shield  the  Trust  Fund  from  the  payment 
of  attorney's  fees.  A  series  of  court 
decisions,  however,  held  that  the  fund 
assumes  all  of  the  obligations  of  an 
operator,  including  liability  for  the 
claimant's  attorney's  fees,  in  cases 
where  no  operator  can  be  held  liable  for 
the  payment  of  benefits.  Director,  OWCP 


v.  Black  Diamond  Coal  Mining  Co..  598 
F.2d  945  (5th  Cir.  1979);  Director, 
OWCP  V.  South  East  Coal  Co..  598  F.2d 
1046  (6th  Cir.  1979);  Republic  Steel 
Corp.  v.  U.S.  Dept.  of  Labor.  590  F.2d 
77  (3d  Cir.  1978). 

The  proposed  regulation  seeks  to 
clarify  the  application  of  §  28  of  the 
LHWCA  to  adjudication  under  the  Black 
Lung  Benefits  Act.  It  also  provides  a 
non-exclusive  list  of  specific  instances 
in  which  an  operator  is  required  to  pay 
attorney's  fees  and  the  dates  on  which 
the  operator's  liability  commences.  The 
proposed  regulation  also  recognizes  the 
Trust  Fund's  liability  for  attorney's  fees, 
and  makes  it  coextensive  with  that  of  a 
liable  operator.  Specifically,  in 
proposing  paragraph  (a)(2),  the 
Department  intends  to  change  the  result 
of  the  decision  of  the  Benefits  Review 
Board  in  Yokleyv.  Director.  OWCP,  3 
Black  Lung  Rep.  (MB)  1-230  (1981). 
There,  in  the  absence  of  a  regulation 
specifically  addressing  the  fund's 
liability  for  attorney's  fees,  the  Board 
held  that  the  fund  became  liable  for  the 
payment  of  such  fees  when  the  district 
director  failed  to  award  benefits  within 
30  days  of  the  date  on  which  he  learned 
that  there  was  no  potentially  liable 
responsible  operator.  Yokley.  3  Black 
Lung  Rep.  at  1-239.  The  Department 
believes  that  the  event  triggering  the 
fund's  liability  for  attorney's  fees  should 
be  identical  to  the  event  that  triggers  an 
operator's  liability,  i.e..  a  denial  of  the 
claimant's  right  to  compensation  within 
the  time  limits  provided  by  the 
regulations,  which  creates  the 
adversarial  relationship  requiring 
employment  of  an  attorney.  See 
Director.  OWCP  v.  Bivens,  757  F.2d  781. 
787  (6th  Cir.  1985). 

Subpart  E — Adjudication  of  Claims  by 
the  District  Director 

20  CFR  725.405.  The  proposed  change 
in  paragraph  (b)  recognizes  the 
Department's  current  practice  of 
refusing  to  provide  a  complete 
pulmonary  evaluation  if  the  district 
director  concludes,  based  on  the  initial 
evidence  submitted  by  the  claimant, 
that  the  claimant  never  worked  as  a 
miner. 

20  CFR  725.406.  Section  413(b)  of  the 
Act,  30  U.S.C.  923(b),  guarantees  each 
miner  the  opportunity  to  have  a 
complete  pulmonary  evaluation 
performed,  at  no  expense  to  the  miner, 
in'order  to  establish  his  entitlement  to 
benefits.  Although  the  existing 
regulation  allows  a  claimant  to  have  this 
evaluation  performed  by  his  own 
physician,  it  does  not  address  the 
consequences  of  that  selection.  The 
adequacy  of  the  §  413(b)  examination 
and  resulting  report  have  been 
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frequently  litigated.  For  example,  if  the 
report  does  not  address  all  of  the 
elements  of  entitlement,  the  Department 
has  been  required  to  remedy  the 
deficiency,  see,  e.g.,  Cline  v.  Director, 
OWCP.  917  F.2d  9.  11  (8th  Cir.  1990), 
even  if  the  physician  who  authored  the 
report  was  one  of  the  claimant's 
choosing.  Given  the  Department's 
proposal  to  place  limits  on  the  amount 
of  evidence  submitted  by  the  parties, 
and  the  importance  of  the  §  413(b) 
examination,  which  forms  the 
evidentiary  basis  for  the  district 
director's  initial  finding,  the  Department 
wishes  to  explain  in  greater  detail  the 
manner  in  which  it  will  provide  the 
claimant  with  a  complete  pulmonary 
evaluation. 

The  proposed  regulation  clarifies  the 
consequences  of  a  claimant's  decision  to 
select  an  alternate  physician  or  facility 
to  conduct  his  complete  pulmonary 
evaluation.  First,  the  claimant  must 
undergo  all  of  the  testing  necessary  to 
produce  an  examination  that  meets  the 
requirements  of  §  718.104.  If  the 
physician  or  facility  selected  by  the 
claimant  cannot  perform  all  of  the  tests 
needed,  the  Department  will  arrange  for 
the  claimant  to  undergo  the  additional 
testing  before  the  miner  undergoes  his 
examination. 

Second,  the  Department  will 
determine  whether  each  component  of 
the  evaluation,  including  the  chest  X- 
ray,  the  pulmonary  function  study,  and 
the  blood  gas  study,  is  in  substantial 
compliance  with  the  regulatory  quality 
standards.  The  Department  reserves  the 
right  to  have  each  such  test  reviewed  by 
a  medical  consultant  in  order  to  assist 
in  this  determination.  However,  the 
Department  will  only  guarantee 
substantial  compliance  with  the  quality 
standards  if  the  testing  and  the  resulting 
report  are  prepared  by  a  Department- 
selected  physician  or  facility.  It  has  long 
been  the  Department's  position  that, 
with  the  exception  of  deficiencies 
attributable  to  poor  effort  on  the  part  of 
the  miner,  the  Department  has  an 
affirmative  obligation  to  ensure  that 
each  test  substantially  complies  with 
the  part  718  quality  standards,  and  that 
the  physician  provides  a  documented 
and  reasoned  medical  opinion  on  each 
element  of  entitlement.  For  example, 
where  the  miner's  blood  gas  study  is 
non-conforming,  or  the  physician  fails 
to  address  the  issue  of  total  disability, 
or  the  district  director  does  not  find  the 
physician's  report  credible,  the 
Department  must  either  seek  additional 
information  from  the  physician  or 
provide  the  miner  with  a  wholly  new 
examination. 

The  proposed  regulation  retains  this 
rule  with  respect  to  physicians  and 


facilities  selected  by  the  Department. 
With  respect  to  physicians  and  facilities 
selected  by  the  miner,  the  regulation 
requires  the  district  director,  after 
determining  whether  the  testing 
complies  with  the  quality  standards,  to 
inform  the  miner  and  the  physician  or 
facility  of  any  deficiencies  in  the  report, 
and  allow  sufficient  time  to  correct  such 
deficiencies.  If  the  deficiencies  are  not 
corrected,  however,  the  district  director 
is  not  obligated  to  take  any  further 
action.  The  district  director  retains  the 
authority  to  order  another  examination 
by  a  physician  or  medical  facility 
selected  by  the  district  director. 

Third,  proposed  §  725.406  specifies 
that  if  the  miner  selects  the  physician, 
that  report  will  count  as  one  of  the  two 
reports  which  a  claimant  is  entitled  to 
submit  under  the  proposed  evidentiary 
limitations  in  §  725.414.  If  the 
Department  selects  the  physician,  the 
claimant  may  submit  two  other  reports. 

Finally,  the  regulation,  in 
combination  with  changes  to  20  CFR 
725.101(a)(6),  clarifies  the  mechanism 
by  which  the  Department  may  seek 
recoupment  of  the  cost  of  the  §  413(b) 
examination  from  a  coal  mine  operator 
that  has  been  finally  determined  to  be 
liable  for  the  claimant's  benefits. 
Although  the  current  regulation  states 
that  the  Department  is  entitled  to 
reimbursement,  it  fails  to  refer 
specifically  to  the  most  appropriate 
method  for  recouping  amounts  owed  the 
Trust  Fund,  30  U.S.C.  934. 
Consequently,  a  clarification  is  in  order. 

20  CFR  725.407.  Paragraphs  (a)  and 
(c)  of  the  current  §  725.407  have  been 
moved  to  §  725.406.  Paragraph  (b), 
which  allowed  claimants  to  develop 
additional  evidence  prior  to  the  initial 
finding,  has  been  eliminated.  Instead, 
the  development  by  the  parties  of 
evidence  relevant  to  the  miner's 
entitlement  will  be  governed  by 
§§  725.413-.414.  For  an  explanation  of 
the  proposed  text,  see  the  explanation  of 
changes  to  §  725.408. 

20  CFR  725.408.  The  current 
§  725.408  has  been  eliminated.  The 
sanctions  it  provides  for  a  claimant's 
failure  to  submit  to  medical 
examinations  are  contained  in  proposed 
§§  725.409  and  725.414.  Proposed 
§§  725.407  and  725.408  replace  the 
current  regulations  found  at  20  CFR 
725.412  and  725.413.  governing  the 
notification  of,  and  response  by, 
potential  responsible  operators.  The 
proposed  changes  are  part  of  an  effort  to 
deal  with  difficulties  that  the 
Department  has  encountered  in 
effectuating  Congress's  mandate  that 
liability  for  black  lung  benefits  be  borne 
by  individual  coal  mine  operators  to  the 
maximum  extent  feasible.  See  Old  Ben 


Coal  Co.  v.  Luker.  826  F.2d  688,  693  (7th 
Cir.  1987).  Past  difficulties  in  naming 
potential  responsible  operators  have 
included:  (1)  the  praciice  among 
operators  of  filing  "blanket" 
controversions,  denying  every  element 
of  the  liability  issue,  which  generally 
are  not  supported  by  any  evidence  and 
are  later  withdrawn  in  substantial  part; 
and  (2)  the  tardy  submission  of  evidence 
relevant  to  operator  liability,  often  only 
when  the  claim  is  pending  before  the 
Office  of  Administrative  Law  Judges. 
These  late  evidentiary  submissions  have 
increased  the  likelihood  of  an  incorrect 
responsible  operator  determination  by 
the  district  director  and  have  led  to 
greater  Trust  Fur  d  liability  under  the 
Board's  decision  in  Crabtree  v. 
Bethlehem  Steel  Corp.,  7  Black  Lung 
Rep.  1-354  (1984). 

■The  proposed  regulations  create  a 
new  subclass  of  operators.  Out  of  all  of 
the  miner's  former  employers,  one  or 
more  operators  may  be  designated  as 
"potentially  liable  operators."  The 
potentially  liable  operator  that  most 
recently  employed  the  claimant  will 
generally  be  the  responsible  operator 
liable  for  the  payment  of  benefits.  The 
proposed  regulation  affords  the  district 
director  considerable  flexibility, 
however,  in  notifying  potentially  liable 
operators.  If  the  miner  was  most 
recently  employed  for  a  substantial 
period  of  time  by  a  fully  insured 
operator,  the  district  director  need 
notify  only  that  operator  of  its  potential 
liability.  If  the  miner's  most  recent 
employer  had  no  insurance  and  appears 
to  lack  other  assets,  or  employed  the 
miner  in  a  capacity  which  may  not  be 
considered  coal  mine  employment,  the 
district  director  may  choose  to  notify 
more  than  one  potentially  liable 
operator.  Moreover,  the  district  director 
may  notify  such  operators  seriatim:  after 
evaluating  the  response  from  the 
miner's  most  recent  employer,  or  failing 
hj  receive  any  response,  the  district 
director  may  notify  additional  operators 

The  district  directors  additional 
flexibility  also  imposes  greater 
responsibility.  Unlike  the  current 
version  of  §  725.412(c),  the  proposed 
standards  do  not  allow  a  district 
dire<:tor  to  name  any  additional 
operators  after  a  case  has  been  referred 
to  the  Office  of  Administrative  Law 
Judges,  in  the  absence  of  fraudulent 
concealment  of  the  facts  relevant  to  the 
identification  of  uie  responsible 
operator.  Thus,  the  Department  will 
essentially  assume  the  risk  of  not 
notifying  the  "(.orrect"  responsible 
operator. 

In  order  to  offset  this  risk,  the 
regulations  require  potentially  liable 
operators  to  produce  any  exculpatory 
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documentary  evidence  while  the  case  is 
still  pending  Ixifore  the  district  director, 
and  thus  in  sufficient  time  to  allow  the 
district  dire(.tor  to  notify  additional 
operators.  Each  operator  must  either 
admit  or  deny  its  .status  as  a  potentially 
liable  operator,  and  support  its  denial 
with  spe<;inc  evidence  It  is  hoped  that 
this  requirement  will  increase  the 
Department's  ability  to  correctly 
identify  the  responsible  operator  liable 
for  the  payment  of  benefits.  For  a 
discussion  of  the  effects  of  the  RI.BA 
and  the  Administrative  Procedure  Act 
on  the  Departments  ability  to  impose 
time  limits  on  the  parties'  submission  of 
this  evidence,  see  the  explanation  of 
changes  to  §  725.414. 

20  CFR  725.409.  The  proposed 
revisions  add  a  new  basis  for  denying  a 
claim  by  reason  of  abandonment  and 
clarify  the  procedures  to  be  u.sed  in 
denying  a  claim  by  reason  of 
abandonment.  The  Department  has 
interpreted  current  §  72.5.409(a)(3)  to 
include  failure  to  appear  at  an  informal 
conference,  and  the  Fourth  Circuit 
recently  confirmed  the  use  of  that 
paragraph  in  Wellmcre  Coal  Co.  v. 
Stiltner.  81  F.3d  490.  497  (4th  Cir. 
1996).  The  proposed  addition  of 
paragraph  (a)(4)  will  make  that  authority 
explicit.  A  corresponding  change  has 
been  made  to  §  725.416(c).  to  provide 
similar  sanctions  against  a  responsible 
operator  for  its  unexcused  failure  to 
appear. 

The  proposed  changes  also  clarify  the 
procedures  for  denying  claims  bv  reason 
of  abandonment.  Currently,  the 
regulations  allow  the  claimant  to 
undertake  a  variety  of  actions  in 
response  to  an  initial  notice  that  the 
claim  will  be  abandoned.  The  proposed 
regulation  at  paragraph  (b)  allows  the 
claimant  only  two  options  following  the 
district  director's  initial  letter:  (1) 
correct  the  problem  identified  by  the 
district  director:  or  (2)  allow  the  district 
director  to  deny  the  claim  by  rea.son  of 
abandonment,  and  then  request  a 
hearing,  which  will  be  limited  to  the 
issue  of  whether  the  dis-'rict  director 
properly  initiated  abandonment 
proceedings. 

20  CFR  725  410-413  The  proposed 
regulations  governing  the  district 
director's  initial  adjudication  of  the 
claim,  §§  725.410-413,  differ  from  the 
current  regulations  in  several  respects. 
In  general,  they  provide  for  a  two-track 
investigation,  allowing  the  district 
director  to  make  a  preliminary 
determination  of  entitlement  while 
concurrently  seeking  a  coal  mine 
operator  that  may  be  held  liable  for  the 
payment  of  the  claimant's  benefits  It  is 
anticipated  that  these  two  investigations 
will  culminate  in  a  single  document,  the 


initial  finding.  That  document  will 
contain  a  preliminary  finding  as  to  the 
claimant's  eligibility,  based  on  the 
complete  pulmonary  evaluation 
developed  in  accordance  with  §  413(b) 
of  the  Act.  and  another  finding  with 
respect  to  the  potentially  liable 
responsible  operator.  The  operator  will 
then  be  required  to  accept  or  contest 
both  findings  within  30  days  of  the 
initial  finding's  issuance. 

The  mo.st  important  change  in  these 
proposed  regulations  involves  the 
claimant's  respon.se  to  a  district 
director's  initial  finding  that  the 
claimant  is  not  eligible  for  benefits. 
Currently,  the  claimant  is  allowed  60 
days  within  which  to  request  a  hearing 
or  submit  new  evidence.  If  he  submits 
new  evidence,  he  is  given  an  additional 
60  days  within  which  to  request  a 
hearing.  Often,  however,  the 
Department  receives  communications 
from  claimants  which  do  not  fit  neatly 
into  either  option.  The  rcsult  has  been 
the  litigation  of  various  procedural 
issues.  See,  e.g..  Adkins  v.  Director, 
OWCP.  878  F.2d  151  (4th  Cir.  1989): 
Plesh  V.  Director.  OWCP.  71  F.3d  103 
(3d  Cir.  1995).  The  Department  hopes  to 
eliminate  such  litigation  through  the 
proposed  amendment. 

Tne  proposed  regulations  therefore 
address  the  problem.;  that  the 
Department  has  encountered  in 
applying  the  current  regulations.  They 
narrow  the  claimant's  options  following 
an  initial  finding  of  non-eligibility  to  a 
single  choice,  but  expand  the  time 
period  within  which  this  option  may  be 
exercised.  Within  one  year  of  an  initial 
finding  of  non-entitlement,  the  claimant 
may  request  further  adjudication  of  the 
claim,  but  he  may  not  request  a  hearing 
at  this  point.  If  the  claimant  fails  to  take 
any  action  during  the  one-year  period 
following  an  initial  finding  which 
denies  the  claim,  the  denial  of  the  claim 
will  be  considered  effective  and  final  as 
of  the  date  of  the  initial  finding.  The 
one-year  period,  which  incorporates  the 
modification  period  of  33  U.S.C.  922 
into  the  initial  processing  of  the  claim, 
reflects  the  Department's  experience  in 
administering  the  program.  Miners  who 
truly  feel  that  they  are  disabled  will 
typically  request  further  processing  of 
their  claim  within  one  month  of  an 
initial  denial.  Others,  perhaps  less  sure 
of  whether  their  condition  actually 
meets  the  Department's  total  disability 
due  to  pneumoconiosis  c:riteria,  may 
wait  to  determine  whether  their 
condition  worsens.  Such  miners  are 
entitled  to  take  advantage  of  the  one- 
year  period  in  LHWCA  §22,  as 
incorporated  by  30  U.S.C.  932(a).  The 
proposed  regulation  accommodates  both 
types  of  claimants,  by  allowing  any 


response  within  the  one-year  period  to 
trigger  further  adjudication  of  the  claim. 

After  receiving  respon.ses  from  both 
parties  (or  after  expiration  of  the  time 
within  which  a  response  could  be  filed), 
the  district  director  will  proceed  in 
accordance  with  those  responses.  Where 
a  claimant's  eligibility  and  the  identity 
of  the  liable  party  are  uncontested,  the 
district  director  will  issue  a  proposed 
decision  and  order.  In  other  cases,  the 
district  director  will  issue  a  schedule  for 
the  submission  of  evidence  by  the 
parties.  For  a  discussion  of  the  effects  of 
the  BLBA  and  the  Administrative 
Procedure  Act  on  the  Department's 
ability  to  impose  time  limits  on  the 
parties'  submission  of  evidence,  see  the 
explanation  of  changes  to  §  725.414. 

20  CFR  725.414  Proposed  paragraph 
725.414(a)  reflects  the  Department's 
determination  that  the  disparity  in 
financial  resources  available  to 
claimants,  as  compared  to  coal  mine 
operators,  has  created  an  adverse  impact 
on  the  fair  adjudication  of  claims. 
Limitations  on  the  amount  of  medical 
evidence  which  the  parties  may  proffer 
are  therefore  necessary  in  order  to 
restore  some  measure  of  balance  to  the 
process  of  determining  a  claimant's 
entitlement.  Accordingly,  a  new 
regulation  is  proposed  which  defines 
the  amount,  and  type,  of  medical 
evidence  which  each  party  may  proffer 
in  support  of  its  position.  We  are 
specifically  seeking  comment  on  the 
proposed  evidentiary  limitations  in 
§725.414.  This  regulation  also  will 
require  the  parties  to  submit  their 
written  medical  evidence  to  the  district 
director.  Generally,  once  a  claim  is 
referred  for  hearing  before  an 
administrative  law  judge,  the  parties 
may  only  elicit  oral  testimony. 

The  Department  now  has  more  than 
20  years  of  experience  in  processing  and 
adjudicating  black  lung  benefits  clauiis, 
and  more  than  thirteen  years  of 
experience  in  adjudicating  claims  under 
the  current  program  regulations.  This 
long  history  demonstrates  claimants' 
present  difficulty  in  establishing  their 
entitlement.  Part  of  that  difficulty  can  be 
attributed  to  changes  in  medical  criteria 
and  eligibility  standards  imposed  by 
Congress  in  1981.  Also  important, 
however,  are  the  obstacles  claimants 
face  when  confronted  by  coal  mine 
operators  and  their  insurance  carriers  as 
adversaries.  Such  parties  possess 
economic  resources  far  superior  to  most 
claimants,  which  enable  them  to 
generate  medical  evidence  in  such 
volume  that  it  overwhelms  the  evidence 
supporting  entitlement.  The  proposed 
changes  to  the  program  regulations 
governing  claims  adjudication  attempt 
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to  make  more  equitable  the  evidentiary 
development  in  black  lung  claims. 

When  Congress  amended  the  BLBA  in 
1978  to  permit  the  reopening  of  many 
thousands  of  denied  claims,  it  required 
the  claimants'  entitlement  to  be  judged 
using  liberal  interim  medical  criteria  (20 
CFR  part  727).  30  U.S.C.  902(f)(2)  As  a 
result,  claims  reopened  by  the 
amendments  enjoyed  a  46.0  percent 
approval  rate  at  the  district  level. 
(Statistical  data  reported  in  "OWCP 
FY94  Annual  Report  to  Congress," 
Table  B-1).  Congress  also  required  the 
Department,  in  conjunction  with  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  to  develop 
permanent  "criteria  for  all  appropriate 
medical  tests  *   •   •  which  accurately 
reflect  total  disability  in  coal  miners 
*   •   *   ."30U.S.C.  402(f)(1)(D).  The 
Department  thereafter  promulgated  the 
part  718  regulations;  these  criteria  apply 
to  all  claims  filed  after  March  31,  1980. 
For  claims  filed  between  the  1978 
amendments  and  the  effective  date  of 
the  part  718  regulations,  the  Department 
still  utilized  the  part  727  criteria. 
Consequently,  the  district  level  approval 
rate,  at  34.0  percent,  was  generous. 
Once  the  more  rigorous  part  718 
standards  took  effect,  however,  the 
approval  rate  dropped  to  10.9  percent 
for  all  claims  filed  between  April  1, 
1980  and  December  31,  1981,  and 
adjudicated  at  the  district  level. 

Congress  again  amended  the  BLBA  to 
tighten  eligibility  requirements  for 
claims  filed  after  December  31,  1981. 
Statutory  changes  which  reduced  claims 
approvals  included  elimination  of 
favorable  entitlement  presumptions  and 
automatic  survivor's  entitlement  upon 
the  death  of  a  miner  whose  claim  had 
been  awarded.  See  20  CFR  725.1(a),  (h). 
The  district  level  approval  rate  for 
claims  filed  after  December  1981  was 
5.0  percent  as  of  the  end  of  the  1994 
fiscal  year.  Claimants  fared  little  better 
if  they  pursued  their  applications 
beyond  the  district  level  by  requesting 
hearings  before  the  Office  of 
Administrative  Law  Judges;  the 
approval  rate  for  such  claims  during  the 
same  period  rose  only  to  7.6  percent. 

The  dramatically  lower  approval  rates 
reflect  not  only  the  statutory  changes, 
but  also  the  increasing  percentage  of 
claims  in  which  coal  mine  operators  or 
their  insurers,  rather  than  the  Black 
Lung  Disability  Trust  Fund,  are 
potentially  liable.  Their  superior 
economic  resources  simply  permit 
evidentiary  development  which 
outweighs  the  evidence  claimants  can 
procure.  The  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  has 
commented  on  this  problem: 


This  cumulative  evidence  inquiry  also 
reveals  certain  [xjlicy  flaws  in  the 
adjudication  of  claims  that  typically  operate 
to  disadvantage  Black  Lung  Benefits  Act 
claimants.  First,  experts  hired  exclusively  by 
either  party  tend  to  obfuscate  rather  than 
facilitate  a  true  evaluation  of  a  claimant's 
case.  Second,  when  one  party  is  able  to  hire 
significantly  more  experts  because  it  has 
infinitely  more  resources,  the  truth-seeking 
function  of  the  administrative  process  is 
skewed  and  directly  undermined.  Third, 
hiring  armies  of  experts  often  results  in 
needless  e^jDense.  If  such  a  system  continues 
unchecked,  justice  will  not  be  served,  while 
moneyed  interests  thrive 

Woodward  v.  Director.  OWCP,  991  F.2d 
314.  321  (6th  Cir.  1993).  See  also 
Timothy  Cogan,  "Is  the  Doctor  Hostile? 
Obstructive  Impairments  and  the 
Hostility  Rule  in  Federal  Black  Lung 
Claims,"  97  \V,  Va.  L.  Rev.  1003.  1004 
fn.  3  (1995).  As  a  possible  solution,  the 
Sixth  Circuit  suggested  that  the 
administrative  law  judge  prevail  upon 
the  parties  to  accept  negotiated 
evidentiary  limitations  and  share  the 
cost  of  hiring  physicians. 

The  Department  believes  that  the 
concerns  expressed  by  the  Court  in 
Woodward  are  valid  Rather  than 
address  those  concerns  through  an  ad 
hoc  resort  to  each  adjudicator's 
discretion,  however,  a  "bright-line"  rule 
of  uniform  application  is  preferable. 
Such  a  rule  imposes  a  known  standard 
of  conduct  on  the  parties  from  the 
outset,  which  enables  them  to  plan  their 
litigation  strategies  accordingly.  The 
proposed  regulation  therefore  limits 
each  side  to  two  complete  pulmonary 
examinations  and  one  "interpretive" 
review  (x-ray  rereadings,  cHnical  test 
validations,  etc.)  of  each  of  its 
opponent's  diagnostic  studies  and 
examinations.  This  amount  of  evidence 
should  be  sufficient  to  enable  each  party 
to  advance  or  defend  its  position  while 
satisfying  the  demands  of  "due 
process."  The  Commonwealth  of 
Kentucky  has  imposed  similar 
limitations  on  the  evidence  submitted  in 
connection  with  claims  for  workers' 
compensation.  Kentucky  Revised 
Statutes  Annotated  §342.033  (Michie/ 
Bobbs-Merrill  1993).  Limiting  evidence 
will  also  have  the  salutary  effect  of 
reducing  the  costs  associated  with 
litigating  claims  and  the  amount  of 
repetitive  evidence  which  often  burdens 
the  record  without  shedding  light  on  the 
medical  issues. 

The  proposed  regulation  also 
fundamentally  restructures  the  claims 
adjudication  process  by  focusing 
evidentiary  development  at  the  district 
director  level.  The  regulation  requires 
all  parties  to  develop  their  dcwuimentary 
medical  evidence  and  submit  it  to  the 
district  director  for  consideration.  In 


general,  once  a  claim  is  referred  for  a 
hearing  before  the  Office  of 
Administrative  Law  judges,  no  further 
documentary  medical  evidence  will  be 
admitted  into  the  rec:ord.  Only  if  there 
are  extraordinary  circumstances  or  the 
pulmonary  evaluation  obtained  b>  the 
Department  is  insufficient  or  incomplete 
may  the  Administrative  Law  fudge 
admit  additional  documentary  medical 
evidence  into  the  record.  The 
Administrative  Law  Judge  will  conduct 
the  hearing  and  permit  the  parties  to 
elicit  testimony  from  witnesses, 
including  any  physician  whose  report  is 
in  the  record.  The  judge  will  base  his 
decision  on  the  evidentiary'  record 
developed  by  the  district  director  and 
the  hearing  testimony. 

The  foregoing  procedure  departs  from 
current  practice  by  severely  limiting  the 
admission  of  new  documentary  medical 
evidence  while  a  claim  is  pending 
before  an  Administrative  Law  Judge. 
Parties  presently  often  reserve  the  active 
development  of  medical  evidence  until 
a  claim  is  scheduled  for  hearing. 
Permitting  additional  evidentiary 
development  before  the  Administrative 
Law  Judge  was  logical  when  significant 
delays  occurred  between  the  district 
director's  decision  and  the  hearing 
before  the  Administrative  Law  Judge. 
Given  the  progressive  nature  of 
pneumoconiosis,  additional  evidence 
was  usually  necessary  for  the 
Administrative  Law  Judge  to  receive  an 
accurate  understanding  of  the  miner's 
health.  Such  delays  no  longer  occur  in 
a  statistically  significant  percentage  of 
claims.  Consequently,  the  practical  need 
for  permitting  evidentiary  development 
at  the  hearing  stage  has  disappeared 

Litigation  strategy,  as  well  as  delays, 
has  also  encouraged  operators  to  defer 
active  participation  and  evidentiary 
development  until  claims  were  referred 
for  hearing.  Over  time,  this  practice  has 
significantly  eroded  the  ability  of  the 
Department  to  conduct  a  thorough  and 
meaningful  initial  adjudication  of  each 
claim  at  the  district  level.  Because  dela> 
is  no  longer  a  legitimate  consideration, 
the  proposed  regulation  requires  full 
operator  participation  before  the  district 
director. 

The  Department  believes  that  the  tair, 
efficient  and  expeditious  adjudication  ol 
claims  is  a  desirable  objective  which 
can  be  promoted  by  limiting  the  amount 
of  medical  evidence  developed  and 
encouraging  all  parties  to  participate 
actively  at  the  earliest  stages  of  the 
process.  The  Sei:retar\  clearly  has  the 
statutory  authority  to  issue  regulations 
which  achieve  this  goal.  The  BLBA 
provides  that  "Itjhe  Sei;retary  of  Labor 
*   *   *  lisl  authorized  to  issue  such 
regulations  as  |he|  deems  appropriate  to 
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carry  out  the  provisions  of  this  title."  30 
U.S.C.  936(a).  TBe  legislative  history  of 
this  broad  grant  of  authority 
"establishes  that  Congress  intended  to 
nri,/ide  the  Secretary  adequate 
flexibility  to  assure  the  payment  of 
benefits  to  eligible  persons."  Director. 
OWCP  V.  National  Mines  Corp..  554 
F.2d  1267.  1274  (4th  Cir.  1977)  (footnote 
omitted).  The  Secretary  has  already 
issued  several  regulations  (discussed 
below)  which  address  the  submission  or 
exclusion  of  evidence.  This  proposed 
regulation  involves  the  same  matter,  and 
is  a  permissible  exercise  of  the 
Secretary's  statutory  authority. 
Moreover,  Part  C  of  the  BLBA 
assimilates  various  provisions  of  Part  B 
of  the  BLBA  and  the  Social  Security  Act 
by  means  of  a  circuitous  series  of 
incorporations  by  reference.  The  BLBA 
states  that  "|t|he  amendments  made  by 
the  Black  Lung  Benefits  Act  of  1972. 
•   *  •  to  Part  B  of  [title  IV|  shall,  to  the 
extent  appropriate,  also  apply  to  part  C 
of  (title  IVI."  30  U.S.C.  940.  Section 
923(b),  in  turn,  incorporates  various 
provisions  of  the  Social  Security  Act 
into  Part  B.  The  1972  amendments 
revised  §  923(b)  to  make  §  405  of  the 
Social  Security  Act,  42  U.S.C.  405. 
applicable  to  Part  B.  Consequently. 
§  940  makes  §  405  of  the  Social  Security 
Act  applicable  to  Part  C  via  §  923(b). 
Among  the  incorporated  SSA  provisions 
is  §  405(a),  which  states  as  follows: 

The  Secretary  shall  have  full  power  and 
authority  to  make  rules  and  regulations  and 
to  establish  procedures,  not  inconsistent  with 
the  provisions  of  this  subchapter,  which  are 
necessary  or  appropriate  to  carry  out  such 
provisions,  and  shall  adopt  reasonable  and 
proper  rules  and  regulations  to  regulate  and 
provide  for  the  nature  and  extent  of  the 
prooiis  and  evidence  and  the  method  of 
taking  and  furnishing  the  same  in  order  to 
establish  the  right  to  t)enefits  hereunder 

42  U.S.C.  405(a)  (1995  supp).  Section 
405(a)  contains  "exceptionally  broad" 
authority  to  prescribe  standards  for 
"proofs  and  evidence"  in  disability 
claims  under  the  SSA.  Heckler  v 
Campbell.  461  U.S.  458.  466  (1983):  see 
also  Schweiker  v.  Grnv  Panthers.  453 
U.S.  34.  43  (1981).  Under  the  aegis  of 
this  authority,  the  Supreme  Court  has 
upheld  the  Social  Security 
Administration's  u.se  of  broad  medico- 
vo<uitional  guidelines  to  determine 
whether  a  claimant  is  di.sabled;  the 
guidelines  provided  an  acceptable 
substitute  for  resolving  classes  of  Lssues 
instead  of  requiring  individualized 
findings  in  each  case  concerning  the 
claimant's  ability  to  perform  work  in  the 
national  ei:onomy.  llerklvr.  461  U.S.  at 
467.  Pursuant  to  «»  405{al,  the  SSA  has 
aLso  validly  promulgated  a  regulation 
pres<;ribing  criteria  for  weighing 


medical  reports  from  treating  physicians 
(20  CFR  404.1527).  Schislerv.  Sullivan, 
3  F.3d  563,  568  (2d  Cir.  1993).  The 
proposed  regulation  is  designed  to 
regulate  the  "nature  and  extent  of  the 
proofs  and  evidence  and  the  method  of 
taking  and  furnishing"  such  evidence 
for  adjudicating  black  lung  benefits 
claims.  Its  promulgation  therefore 
comes  within  the  authority  conferred  on 
the  Secretary  by  Congress  through  the 
incorporation  of  42  U.S.C.  405(a)  into 
the  BLBA. 

Both  individually  and  together, 
§§  936(a)  and  405(a)  authorize  the 
Secretary  to  regulate  evidentiary 
development  under  the  BLBA.  Whether 
the  proposed  procedures  represent  a 
valid  exercise  of  that  authority  depends 
on  their  consistency  with  t/ie  BLBA  and 
the  Administrative  Procediue  Act,  5 
U.S.C.  551  et  seq.  (the  APA).  The  BLBA 
is  the  organic  statute;  the  regulation 
must  therefore  be  consistent  with  its 
enabling  authority.  Hearings  under  the 
BLBA  must  be  conducted  in  accordance 
with  the  APA.  33  U.S.C.  919(d),  as 
incorporated  by  30  U.S.C.  932(a);  20 
CFR  725.452(a).  Neither  statute 
prohibits  the  Department  from  imposing 
reasonable  limitations  on  evidence. 

Section  923(b)  of  the  BLBA  provides 
that  "all  relevant  evidence  shall  be 
considered."  30  U.S.C.  923(b).  Like 
§  405  of  the  Social  Security  Act,  this 
provision  applies  to  Part  C  via  the 
incorporation  mechanism  of  §  940; 
Congress  added  the  "all  relevant 
evidence"  language  to  §  923  in  the  1972 
amendments.  Section  940,  however, 
contains  an  important  qualifier:  the 
enumerated  Part  B  amendments  apply 
only  "to  the  extent  appropriate."  "This 
phra.se  confers  on  the  Secretary  the 
explicit  authority  to  determine  which 
aspects  of  Part  B  should  be  adopted,  and 
to  what  extent.  The  proposed  regulation 
represents  the  Secretary's  judgment  as 
to  the  appropriate  extent  to  which  "all 
relevant  evidence"  should  be  admitted 
for  consideration  by  the  factfinder.  (The 
Department  has  not  adopted  all  of  the 
SSA  provisions  incorporated  by  the 
1972  amendments  and  enumerated  in 
§  923(b).  For  example,  §405(j)  contains 
an  elaborate  and  detailed  procedure  for 
certifying  benefits  payments  to  a 
representative  payee  rather  than  the 
beneficiary:  the  Department's 
regulations  are  less  comprehensive  than 
the  statutory  provisions.  Compare  42 
U.S.C.  405(j)  with  20  CFR  725.510, 
725.511.  Furthermore,  the  Department 
has  not  promulgated  regulations  which 
implement  the  SSA  attorney  fee  or 
criminal  penalties  provisions.  See  42 
U.S.C.  406,  408.) 

Read  literally  and  without  regard  to 
the  remainder  of  the  provision,  the  "all 


relevant  evidence"  language  arguably 
requires  the  admission  for  consideration 
of  any  evidence  which  could  be  relevant 
to  the  adjudication  of  a  claim.  The 
phrase  appears  less  than  clear,  however, 
when  the  remainder  of  §  923(b)  is 
considered.  A  literal  reading  infringes 
on  §923(b)'s  incorporation  of  broad 
agency  authority  firam  the  Social 
Security  Act  to  regulate  "the  nature  and 
extent  of  the  proofs  and  evidence  and 
the  method  of  taking  and  furnishing  the 
same,"  discussed  earlier.  Such  a  reading 
would  proscribe  the  agency  from 
implementing  procedures  which  impose 
any  evidentiary  controls  unrelated  to 
the  sole  criterion  of  relevance. 

Section  923(b)  itself  contains  an 
important  limitation  on  the 
consideration  of  potentially  "relevant" 
evidence  by  the  adjudicator.  For  claims 
filed  before  January  1, 1982,  the 
Department  is  required  to  accept  a 
positive  x-ray  reading  which  meets 
certain  requirements.  For  any  claim, 
§  923(b)  requires  the  Department  to 
accept  the  results  of  an  autopsy  as  to  the 
presence  and  stage  of  pneumoconiosis 
unless  fraud  or  accuracy  are  implicated. 
Consequently,  the  Department  is 
precluded  from  submitting  (or,  as  the 
adjudicator,  considering)  relevant 
evidence  which  contradicts  the  x-rays  or 
autopsies  subject  to  §  923(b).  Thus,  the 
actual  scope  of  the  phrase  "all  relevant 
evidence"  is  unclear  when  it  is 
considered  in  relation  to  other  parts  of 
§  923(b). 

If  a  literal  reading  of  a  statutory 
provision's  language  does  not  provide 
an  unambiguous  explanation  of  its 
intended  operation,  then  resort  to  its 
legislative  history  is  warranted.  See 
Burlington  No.  R.  Co.  v.  Okla.  Tax 
Comm'n,  481  U.S.  454,  461  (1987). 
Congress  added  the  "all  relevant 
evidence"  language  when  it  amended 
the  BLBA  in  1972.  The  amendment 
represented  a  reaction  to  the  Social 
Security  Administration's  heavy 
reliance  on  negative  x-rays  in  denying 
claims,  and  its  failure  to  develop  other 
evidence  which  might  support 
entitlement.  See  S.  Rep.  No.  92-743, 
92nd  Cong.,  2nd  Sess.,  at  pp.  13-16 
(1972),  reprinted  in  "Legislative  History 
of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,"  Part  II— Appendix, 
at  pp.  1958-1961.  "Every  available 
medical  tool  should  be  u.sed  to  assist  a 
miner  in  successfully  pursuing  his 
claim  for  benefits."  Id.  at  15.  Thus,  the 
historical  context  of  the  language 
demonstrates  that  it  is  a  statutory 
exhortation  for  the  agency  to  explore 
every  avenue  which  may  prove  the 
claimant's  entitlement.  Given  the  policy 
behind  the  provision,  its  apparent 
breadth  should  not  act  as  a  guarantor  for 
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the  admission  of  any  quantity  of 
evidence  an  operator  might  obtain 
which  refutes  a  claimant's  entitlement. 

Under  the  current  program 
regulations,  § 923(b)  does  not  prohibit 
the  exclusion  of  certain  evidence 
despite  its  relevance.  For  example,  an 
operator  may  not  present  evidence 
which  conflicts  with  findings  made  by 
the  district  director  if  the  operator  fails 
to  make  certain  responses  in  a  timely 
manner.  20  CFR  725.413(b)(3)  (response 
to  notice  of  claim);  725.414(b)  (response 
to  initial  finding).  Any  documentary 
evidence  which  is  withheld  from  the 
district  director  must  be  excluded  from 
all  future  proceedings  unless 
submission  is  requested  by  another 
party  or  "extraordinary  circumstances" 
exist.  20  CFR  725.414(e)(1),  725.456(d). 
Any  party's  failure  to  submit  evidence 
within  specified  time  frames,  failure  to 
provide  f)roper  notification  of  an  expert 
witness'  hearing  appearance,  or  failure 
to  apjiear  at  a  hearing  without 
permission,  are  also  grounds  for  limiting 
or  excluding  evidence.  20  CFR 
725.456(b)(2),  725.457(a),  725.461(b). 
None  of  these  exclusionary  regulations 
permits  relevance  to  excuse  the 
infraction. 

Many  of  the  foregoing  procedures 
were  "intended  to  expedite  the  claims 
process,  eliminate  surprise,  and  require 
the  parties  to  undertake  a  timely 
development  of  their  positions."  43  FR 
36798,  Aug.  18,  1978,  §  725.456. 
Discussion  and  changes  (a).  In 
promulgating  these  regulations  in  1978, 
the  Department  concluded  that 
"[nleither  the  act,  nor  the 
Administrative  Procedure  Act,  to  the 
extent  that  it  is  incorporated,  prohibits 
the  Department  from  designing  rules 
which  diminish  the  element  of  surprise 
from  black  lung  claims  procedures."  43 
FR  36794,  Aug.  18. 1978,  §  725.414. 
Discussion  and  changes  (a).  The 
proposed  regulation  also  satisfies  valid 
policy  considerations  by  limiting 
evidentiary  development  in  the  interests 
of  a  fairer  and  more  balanced 
adjudication  process.  It  encourages  the 
expeditious  and  timely  development  of 
the  parties'  positions  by  focusing  much 
of  that  development  at  the  district  level. 
Consequently,  the  regulation  promotes 
the  same  policy  goals  as  some  of  the 
current  regulations  in  excluding  or 
limiting  the  admission  of  otherwise 
relevant  evidence. 

The  proposed  regulation  also  affects 
the  conduct  of  formal  hearings  by 
administrative  law  judges,  which  are 
governed  by  the  APA.  5  U.S.C.  554(a). 
Section  556(d)  provides  in  pertinent 
part: 


*   *    *  Any  oral  or  documentary  evidence 
may  be  received,  but  the  agency  as  a  matter 
of  policy  shall  provide  for  the  exclusion  of 
irrelevant,  immaterial,  or  unduly  repetitious 
evidence.  *   *   *  A  party  is  entitled  to  present 
his  case  or  defense  by  oral  or  documentary 
evidence,  to  submit  rebuttal  evidence,  and  to 
conduct  such  cross-examination  as  may  be 
required  for  a  full  and  true  disclosure  of  the 
facts. 

5  U.S.C.  556(d).  The  proposed 
regulation  obviously  limits  the  literal 
language  of  §  556(dj,  which  permits 
receipt  of  "any  *   *  •  documentary 
evidence."  The  documentary  evidence 
which  the  ALJ  generally  may  receive 
under  this  proposal  would  consist  of  the 
record  compiled  and  transmitted  by  the 
district  director;  that  record  itself  would 
be  limited  in  quantity  to  a  certain 
amount  of  documentary  medical 
evidence  submitted  by  each  party.  To 
the  extent  that  the  regulation  departs 
from  §  556(d),  the  Department  believes 
that  the  Secretary  has  the  authority  to 
promulgate  regulations  which  vary  the 
APA's  hearing  reauirements. 

Section  956  of  tne  Mine  Safety  and 
Health  Act  states  that,  "lelxcept  as 
otherwise  provided  in  this  chapter,  the 
provisions  of  sections  551  to  559  *   *   * 
of  Title  5  shall  not  apply  to  the  making 
of  any  order,  notice,  or  decision  made 
pursuant  to  this  chapter,  or  to  any 
proceeding  for  the  review  thereof."  30 
U.S.C.  956.  "This  chapter"  is  a  reference 
to  chapter  22  of  Title  30,  United  States 
Code,  which  codifies  the  Mine  Safety 
and  Health  Act.  The  BLBA  is  subchapter 
IV  of  that  Act.  Section  956  therefore 
exempts  application  of  the  APA  to  the 
BLBA  unless  "otherwise  provided  in 
this  chapter." 

Section  932(a)  of  the  BLBA 
incorporates  by  negative  reference  §  919 
of  the  LHWCA,  which  in  turn  requires 
hearings  to  be  conducted  in  accordance 
with  the  APA.  Section  932(a),  however, 
also  provides  the  Secretary  with  the 
authority  to  depart  from  the  terms  of  the 
incorporated  provisions  of  the  LHWCA. 
Specifically,  portions  of  the  LHWCA 
apply  to  Part  C  of  the  BLBA  "except  as 
otherwise  provided  *   *   *  by 
regulations  of  the  Secretary."  30  U.S.C. 
932(a).  Section  919  of  the  LHWCA  is  the 
vehicle  by  which  the  APA  applies,  since 
§  956  generally  exempts  title  30,  United 
States  Code,  from  the  APA.  By 
regulation,  therefore,  the  Secretary  can 
"otherwise  provide"  the  extent  to  which 
the  incorporated  provision  of  the 
LHWCA  makes  the  APA  applicable.  The 
proposed  regulation  provides  the 
guidelines  and  limitations  for 
developing  evidence  in  connection  with 
the  adjudication  of  a  claim  for  benefits 
before  the  administrative  law  judge. 
Consequently,  to  the  extent  the 


regulation  departs  from  the  APA,  that 
departure  is  "otherwise  provided"  by 
part  725.  The  Department  adopted  this 
position  in  Director,  OWCP\. 
Greenwich  Collieries.  Inc.,  114  S.Ct. 
2251  (1994),  as  a  basis  for  supporting 
the  "true  doubt  '  rule.  The  Court  did  not 
reach  the  merits  of  this  argument 
bet;ause  it  held  that  the  regulation  at 
issue  was  too  broad  to  overcome  a 
presumption  that  the  APA  hearing 
procedures  applied.  114  S.Ct.  at  2254. 

In  any  event,  the  proposed  regulation 
is  consistent  with  the  objective  behind 
the  allowance  for  the  receipt  of  "any" 
evidence.  In  "The  Attorney  General's 
Manual  on  the  Administrative 
Procedure  Act"  at  76  (1947).  reprinted 
in  "Federal  Administrative  Procedure 
Sourcebook"  51,  125  (1985),  the 
following  discussion  occurs: 

Under  section  |556(d)|  it  is  clear  that,  as 
heretofore,  the  technical  rules  of  evidence 
will  not  be  applicable  to  administrative 
hearings.  [Citation  omitted.)  Thus,  it  is  staled 
that  "the  mere  admission  of  evidence  is  not 
to  be  taken  as  prejudicial  error  (there  being 
no  lay  jury  to  be  protected  from  improper 
influence)  although  irrelevant,  immaterial, 
and  unduly  reptetitious  evidence  is  useless 
and  is  to  be  excluded  as  a  matter  of  efficiency 
and  good  practice."  (Citation  omitted.] 

This  gloss  suggests  that  §  556(d) 
cannot  be  read  as  a  literal  directive  to 
admit  all  evidence  any  party  may 
proffer  unless  the  evidence  is 
"irrelevant,  immaterial  or  unduly 
repetitious."  Rather,  the  purpose  of  the 
admission/exclusion  language  is  to 
eliminate  technical  evidentiary  rules  as 
grounds  for  assigning  error  to  the  liberal 
admission  of  evidence.  A  general  policy 
favoring  the  admission  of  evidence  over 
its  exclusion  on  technical  grounds  does 
not  thereby  preclude  an  agency  from 
determining  in  the  first  instance  what 
evidence,  and  how  much,  may  be 
admitted  as  "relevant"  and  "material". 
To  interpret  §  556(d)  otherwise  would 
effectively  read  out  of  the  BLBA  the 
broad  authority  contained  in  provisions 
like  §  405fa)  to  regulate  the  evidence 
used  to  establish  entitlement  to  benefits. 
The  APA  is  modeled  on  the  hearing 
procedures  contained  in  §  205(b)  of  the 
Social  Security  Act,  and  "the  social 
security  administrative  procedure  does 
not  varv  from  that  prescribed  by  the 
APA."  Richardson  v.  Pemles.  402  U.S. 
389,  409  (1971).  citing  "Final  Report  of 
the  Attorney  General's  Committee  on 
Administrative  Procedure,"  contained 
in  S,  Doc.  No.  8.  77th  Cong..  1st  Sess., 
157  (1941). 

Finally,  no  aspect  of  the  proposed 
regulation  impinges  on  any  of  the 
procedural  rights  afforded  parties  by 
§  556(d).  "The  matter  comes  down  to 
the  question  of  the  procedure's  integritj 
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and  fundamental  fairness."  Richardson, 
402  U.S.  at  410.  The  APA  pennits  the 
submission  of  documentary  evidence, 
but  it  does  not  prescribe  the  juncture  in 
the  process  when  that  evidence  must  be 
developed.  Consequently,  requiring  the 
parties  to  submit  all  medical  evidence  to 
the  district  director  is  consistent  with 
the  right  to  submit  that  evidence  to  the 
administrative  law  judge  for  de  novo 
consideration.  The  regulation  simply 
eliminates  the  bifurcated  evidentiary 
development  permitted  by  current 
practice. 

The  APA  also  affords  the  right  to  an 
oral  hearing,  the  presentation  of 
testimonial  and  rebuttal  evidence,  and 
the  cross-examination  of  witnesses;  the 
regulation  preserves  all  of  these  rights. 

Evidentiary  limitations  seem 
especially  apt  in  the  context  of  black 
lung  claims  litigation.  The  medical 
issues  are  clearly  defined  by  statute  and 
regulation,  and  limited  in  nature  since 
they  involve  only  the  individual  miner's 
condition.  Each  party  should  therefore 
be  able  to  obtain  a  comprehensive 
review  of  the  miner's  respiratory 
condition  which  supports  its  position. 
As  long  as  each  party  has  the  right  to 
rebut  the  opposing  party's  case,  to 
subpoena  and  cross-examine  opposing 
medical  witnesses,  and  present  its  case, 
upon  request,  to  an  administrative  law 
judge,  then  the  requirements  of  the  APA 
and  due  process  are  satisfied. 

As  discussed  above,  the  Black  Lung 
Benefits  Act  vests  the  Secretary  with 
broad  authority  to  manage  the 
adjudication  of  claims  for  black  lung 
benefits.  That  management  is 
particularly  difficult,  however,  in  cases 
which  require  adjudication  of  both  the 
claimant's  eligibility  and  the  liabihty  of 
one  of  the  claimant's  previous 
employers.  The  Department's  goals  are 
to:  (1)  provide  a  forum  for  the  full  and 
fair  adjudication  of  both  ehgibihty  and 
Uability;  (2)  ensure  that  potentially 
eligible  claimants  are  put  into  interim 
pay  status  as  quickly  as  possible;  (3) 
limit  the  number  of  physically 
demanding  and  often  invasive 
pulmonary  evaluations  that  a  claimant 
has  to  undergo  in  the  evaluation  of  his 
entitlement;  and  (4)  protect  the  Black 
Lung  Disability  Trust  Fund  by  fulfilling 
Congress"  intent  that  liability  for  black 
lung  claims  be  borne  by  coal  mine 
operators  to  the  maximum  extent 
feasible. 

Reconciling  these  interests  in  cases 
involving  multiple  potentially  Uable 
responsible  operators  has  not  been  easy. 
Such  cases  typically  arise  where  there  is 
a  dispute  over  whether  the  miner's  most 
recent  employer:  (a)  is  a  coal  mine 
operator;  (b)  employed  the  claimant  as 
a  miner;  and  (c)  is  financially  capable  of 


assuming  liability.  In  Crabtree  v. 
Bethlehem  Steel  Corp..  7  Black  Lung 
Rep.  1-354  (1984),  the  Benefits  Review 
Board  held  that  the  Department  was  not 
entitled  to  a  remand  to  name  another 
responsible  operator  after  the  claimant 
had  established  his  entitlement  to 
benefits  and  the  administrative  law 
judge  correctly  dismissed  the 
responsible  operator  initially  designated 
by  the  Director.  Such  a  remand,  the 
Board  held,  would  require  the  claimant 
to  relitigate  his  entitlement.  Instead,  the 
Board  instructed  the  Director  to  resolve 
the  liability  issue  in  a  preliminary 
proceeding  or  proceed  against  all 
potential  responsible  operators  at  each 
stage  of  the  adjudication.  Although  the 
Sixth  Circuit  has  declined  to  apply 
Crabtree  in  a  case  in  which  the  Director 
designated  a  new  responsible  op)erator 
before  the  claimant  had  to  litigate  his 
entitlement  to  benefits.  Director,  OWCP 
V.  Oglebay  Norton  Co.,  877  F.2d  1300, 
1304  (6th' Cir.  1989),  the  Fourth  Circuit 
has  explicitly  endorsed  the  Board's 
decision  in  the  context  where  the 
claimant  has  already  litigated  and 
established  his  eligibility.  Director, 
OWCP  V.  Trace  Fork  Coal  Co..  67  F.Sd 
503,  508  (4th  Cir.  1995). 

Absent  statutory  amendment, 
however,  the  Department  cannot  simply 
resolve  a  disputed  responsible  operator 
determination  before  adjudicating  the 
claimant's  entitlement.  Even  if  an 
operator  aggrieved  by  the  Director's 
initial  decision  that  if  the  responsible 
operator  were  able  to  litigate  the  issue 
befoi-e  the  Office  of  Administrative  Law 
Judges  and  the  Benefits  Review  Board, 
the  federal  courts  of  appeals  will  not 
hear  appeals  from  Uability  decisions 
prior  to  adjudication  of  the  merits  of  the 
claimant's  entitlement.  Youghiogheny  &■ 
Ohio  Coal  Co.  v.  Baker,  815  F.2d  422, 
424-5  (6th  Cir.  1987). 

In  changing  the  current  system,  then, 
the  Department  has  two  basic  choices: 
(a)  name  a  single  potentially  liable 
responsible  operator;  or  (b)  name 
multiple  responsible  operators  (either 
all  of  the  miner's  fonaer  employers  or 
enough  of  them  to  ensure  that  one  will 
likely  be  held  liable).  The  risk  of  the 
first  option  falls  solely  on  the  Trust 
Fund.  Since  the  district  director  has 
only  one  opportunity  to  designate  a 
responsible  operator,  the  Trust  Fund 
assumes  the  risk  that  the  district 
director's  initial  identification  may  be 
incorrect. 

The  second  option,  however,  may 
have  a  considerable  negative  impact  on 
claimants  if  each  responsible  operator  is 
allowed  to  develop  medical  evidence 
with  respect  to  the  claimant's  eligibility. 
Obviously,  the  claimant  in  such  a  case 
would  be  subject  to  multiple  physical 


examinations.  In  addition,  such  a 
system  would  increase  the  chances  that 
the  claimant's  eligibility  will  be  decided 
based  on  the  sheer  mass  of  evidence 
which  multiple  operators  are  capable  of 
developing.  For  example,  in  Martinez  v. 
Clayton  Coal  Co.  et  al.,  10  Black  Lung 
Rep.  (MB)  1-24  (1987),  the  claimant 
faced  three  potentially  liable 
responsible  operators.  The  ALJ  denied 
benefits  and  tie  claimant  appealed, 
arcuing  that  the  ALJ  erred  in  faihng  to 
resolve  the  liability  issue  prior  to 
adjudicating  the  claimant's  eligibility. 
The  claimant  also  argued  that  the  ALJ 
erred  in  admitting  a  medical  opinion 
submitted  by  one  of  the  three  operators 
(presumably  not  the  operator 
subsequently  found  liable  for  benefits). 
The  Board  rejected  claimant's 
contention,  holding  that  any  potentially 
liable  operator  may  submit  evidence  at 
the  hearing  bearing  on  the  claimant's 
ehgibility.  If  the  Department  were  to 
apply  this  practice  to  all  cases  in  which 
there  was  a  legitimate  liability  dispute, 
it  would  widen  the  disparity  in 
resources  between  the  claimant  and 
those  with  an  interest  in  disproving  the 
miner's  ehgibility. 

Accordingly,  the  Department  has 
selected  a  variant  of  this  second 
method.  Although  the  Department  may 
have  notified  several  potentially  liable 
operators  in  a  case  pursuant  to 
§  725.407,  in  most  cases,  the  identity  of 
the  potential  responsible  operator  will 
be  clear.  Thus,  after  the  submission  of 
responses  to  the  district  director's  initial 
finding,  the  district  director  will  dismiss 
all  of  ^e  other  potentially  liable 
operators.  In  such  cases,  the  potential 
risk  to  the  Trust  Fund  of  an  incorrect 
responsible  operator  identification  is 
small,  and  it  is  one  that  the  Department 
is  willing  to  assume,  especially  when 
weighed  against  the  effect  of  multiple 
operator  participation  in  the  litigation  of 
the  claimant's  eligibility. 

In  cases  involving  more  difficult 
liabihty  issues  (e.g.,  those  involving 
successor  operators,  undercapitalized 
partnerships,  atypical  coal  mine 
operators,  etc.),  however,  the 
Department  will  continue  to  retain  more 
than  one  potentially  liable  operator  as 
parties  to  the  case,  in  order  to  preserve 
its  right  to  compel  the  payment  of 
benefits  by  the  responsible  operator 
ultimately  determined  to  be  liable  for 
benefit  payments.  To  ensure  that  the 
claimant  is  not  overwhelmed  by 
operator-developed  medical  evidence, 
however,  the  proposed  regulations  Umit 
all  potentially  liable  operators  to  a 
cumulative  total  of  two  pulmonary 
evaluations  or  two  consultative  reports 
as  an  affirmative  case.  See  discussion, 
a'oove.  Because  all  of  the  potentially 
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liable  operators  have  an  identical 
interest  with  respect  to  the  eligibility 
issue,  the  Department  does  not  believe 
that  any  unfairness  will  result  from 
limiting  the  total  evidence  submitted.  In 
effect,  the  responsible  operator,  as 
initially  found  by  the  distrit:t  director, 
serves  as  "lead  counsel."  developing  a 
single  response  on  behalf  of  those 
opposed  to  the  claimant's  entitlement. 
The  regulations  further  provide  an 
escape  clause,  allowing  a  potentially 
liable  operator  who  is  not  the 
responsible  operator  to  request 
permission  to  obtain  its  own 
examination  upon  a  showing  that  the 
responsible  operator  is  no:  fully 
litigating  the  case. 

20  CFH  725.415.  .418.  The  proposed 
changes  complement  the  Department's 
efforts  to  strengthen  the  integrity  of 
adjudication  at  the  district  director 
level.  Previously,  parties  were  entitled 
to  request  hearings  before  the  Office  of 
Administrative  Law  Judges  at  any  point 
during  the  initial  processing  of  the 
claim.  See  Plesh  v.  Director.  OWCP.  71 
F.3d  103,  111  (3d  Cir.  1995).  The 
proposed  regulations  remove  that 
option;  instead,  in  each  case  the  district 
director  will  issue  a  proposed  decision 
and  order  awarding  or  denying  benefits. 
Only  after  such  a  decision  has  been 
issued  may  a  party  request  that  the  case 
be  referred  to  the  Office  of 
Administrative  Law  Judges  for  a  formal 
hearing.  In  accordance  with  that  change, 
the  proposed  regulations  also  remove 
the  district  director's  authority  to 
forward  the  caee  to  the  Office  of 
Administrative  Law  Judg;s  prior  to 
issuing  a  proposed  decision  and  order. 

20  CFR  725.416.  As  the  Fourth  Circuit 
has  recently  recognized,  "informal 
conferences  serve  several  useful 
purposes,  all  of  which  would  be 
undermined  if  a  party  could  refuse  to 
participate."  Wellmore  Coal  Co.  v. 
Stiltner,  81  F.3d  490.  495-96  (1996). 
Those  purposes  include  narrowing 
issue^i,  achieving  stipulations,  ai'.d 
crystallizing  posidons.  Consequently, 
the  Department  proposes  to  modify 
§  725.416  to  clearly  provide  for  the 
imposition  of  sanctions  on  any  party 
that  fails  to  apfiear  at  a  scheduled 
informal  conference  and  whose  absence 
is  not  excused.  A  party's  belief  that  the 
conference  will  serve  no  function  does 
not  justify  the  party's  absence.  The 
proposed  regulation  further  puts  all 
parties  on  notice  that  those  attending 
the  conference  will  be  deemed  to  have 
authority  to  stipulate  to  issues  and/or 
resolve  the  entire  claim.  The  current 
regulations  simply  provide  that  those 
attending  "must  have"  such  authority. 

20  CFH  725.417.  Paragraph  (b)  of  this 
regulation  is  revised  to  conform  to  the 


limitations  on  evidence  established  in 
proposed  §  725.414. 

20  CFR  725.421.  The  Department  has 
determined  that  the  maintenance  of  case 
files  while  a  request  for  a  hearing  is 
pending  is  a  function  which  the  district 
offices  should  perform.  Currently,  once 
a  request  for  hearing  is  re<:eived  and  the 
case  is  referred  to  the  Office  of 
Administrative  Law  Judges,  the  OWCP 
administrative  file  is  sent  to  the  national 
office  of  the  Division  of  Coal  Mine 
Workers'  Compen.sation  for 
Maintenance.  The  deletion  of  language 
in  paragraph  (a)  indicates  the 
Department's  intention  to  alter  current 
procediu-e. 

20  CFR  725.423.  The  Department  s 
current  regulations  allow  many  of  the 
time  limits  applicable  to  the  processing 
and  adjudication  of  claims  to  be 
extended  for  good  cause.  The  proposed 
regulations  are  intended  to  be  similarly 
flexible.  Proposed  §  725  423  is  intended 
to  govern  all  such  time  periods,  and  to 
clarify  when  a  party  must  request  an 
extension.  Two  time  periods  are 
exempted  from  this  general  rule.  No 
purpose  would  be  served  by  including 
the  one-year  time  limit  for  a  claimant  to 
respond  to  an  initial  finding  of  non- 
entitlement.  Since  the  one-year  period  is 
long  in  any  event  and  any  response 
within  that  period  is  sufficient  to  trigger 
further  adjudication  of  the  claim,  the 
Department  sees  no  need  to  provide  for 
an  extension  of  that  time. 

In  addition,  the  30-day  time  period  for 
responding  to  a  proposed  decision  and 
order  may  not  be  extended.  This  time 
limit  is  jurisdictional,  see  Freeman 
United  Coal  Mining  Co.  v.  Benefits 
Review  Board.  942  F,2d  415,  422  (7th 
Cir.  1991),  and  is  not  subject  to 
extension. 

Subpart  F — Hearings 

20  CFR  725.451.  A  cross-reference  to 
§725.419  is  included  to  emphasize  that 
the  hearing  request  must  be  timely  in 
order  to  be  honored. 

20  CFR  725.452.  A  proposed 
paragraph  (d)  imposes  on  the 
administrative  law  judge  the  duty  to 
inform  parties  in  writing  if  he  believes 
that  a  hearing  is  unnecessary,  and  afford 
a  reasonable  period  for  objections.  A 
response  by  even  one  party  requesting 
that  an  oral  hearing  be  held  in  order  to 
present  testimonial  evidence  is 
sufficient  to  compel  the  hearing. 

20  CFR  '.25.454.  Proposed 
§725.414(0;  prohibits  the  introduction 
of  any  eviden"e  after  a  claim  is  referred 
for  a  hearing  except  upon  a  showing  of 
extraordinary  circu.mstances  or  in  the 
event  a  Department-obtained  §  413(b) 
examination  is  not  complete  or  fails  to 
comply  with  the  applicable  quality 


standards.  Section  725.454  should 
therefore  be  changed  accordingly. 
Proposed  *!  725.414  imposes  severe 
constraints  upon  the  development  of 
evidence  at  the  hearing  stage.  For 
example,  documentary  medical 
evidence  which  has  not  been  submitted 
to  the  district  director  cannot  be  made 
a  pari  of  the  record  before  the 
administrative  law  judge  except  upon  a 
showing  of  "extraordinary 
circumstances '.  Consequently,  the 
authority  to  reopen  the  record  for  the 
re<;eipt  of  additional  evidence  for  'good 
cause"  in  the  current  regulation  must  be 
eliminated.  The  conditions  under  which 
an  admmistrative  law  judge  may  receive 
additional  documentary  medical 
evidence  are  descril>ed  in  proposed 
«^  725  456. 

20  CFR  725.456.  Proposed  ^  725.414 
imposes  significant  constraints  on  the 
development  of  documentary  evidence, 
and  especially  f'ocumentary  medical 
evidence.  The  parties  will  be  required  to 
develop  the  documentary  record  at  the 
district  director  level;  no  additional 
documentary  evidence  will  be  admitted 
at  the  hearing  unless  the  proffering 
party  establishes  extraordinary 
circumstances  or  a  Department- 
provided  pulmonary  evaluation  is  not 
complete  or  is  of  insufficient  quality. 
Consequently,  in  most  cases,  the  record 
which  is  transmitted  to  the 
administrative  law  judge  pursuant  to 
§  725.421  will  be  the  record  upon  which 
the  administrative  law  judge  adjudicates 
the  claim;  the  only  additional  evidence 
will  be  provided  by  hearing  witnesses. 
Only  if  the  administrative  law  judge 
concludes  that  extraordinary 
circumstances  exist  or  that  the  record 
developed  by  the  parties  is  incomplete 
or  insufficient  1  ^  decide  the  claim,  may 
he  remand  the  claim  to  the  district 
director  with  instructions  to  obtain 
additional  evidence  on  specific  issues, 
or  ':llow  the  parties  to  develop  such 
additional  evidence  a-  is  necessary. 

The  purpose  of  proposed  §§  725  414 
and  '/•25.456  is  to  force  the  parries  to 
develop  the  documentary  record  at  the 
district  level,  the  earliest  adjudicatory 
stage,  and  confine  the  hearing  to  the 
presentation  of  testimonial  evidence. 
This  procedure  supplants  the  current 
system,  which  effectively  bifurcates 
evidentiary  development  by  permitting 
the  parties  to  postpone  obtaining 
evidence  until  the  hearing.  Currently, 
each  party  attempts  to  have  the  most 
recent  medical  opinions  or  tests 
admitted  into  tl  e  record,  resulting  in 
the  last-minute  submission  of  evidence. 
Consequently,  the  introduction  of 
evidence  often  does  not  cease  until  after 
the  hearing  beca'ise  the  parties  ret;eive 
additional  time  in  which  to  obtain 
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rebuttal  evidence.  The  proposed 
prot;edure  eliminates  this  form  of 
maneuveririf^,  and  its  attendant  delays, 
by  eliminating  the  incentive  and 
opportunity  to  delay  evidentiary 
development.  The  right  to  a  hearing  will 
become  the  right  to  request  de  novo 
review  of  the  record  by  the 
administrative  law  judge,  as 
supplemented  by  whatever  testimony 
the  parties  present.  Even  the  medical 
testimony  will  be  limited  to  doctors 
who  have  authored  reports  which  are 
part  of  the  record 

The  proposed  regulation  also  provides 
some  flexibility  in  permitting  additional 
documentary  evidence  to  be  offered  at 
the  hearing  stage.  If  "extraordinary 
circumstances"  occur,  then  a  party  may 
be  permitted  to  submit  additional 
evidence.  We  are  specifically  seeking 
comment  on  the  "extraordinary 
circumstances"  provision  of  proposed 
§  72.5.4.56.  We  do  not  contemplate,  for 
example,  that  the  worsening  of  a  miner's 
physical  condition,  no  matter  how 
severe,  would  establish  the  existence  of 
extraordinary  circumstances,  so  as  to 
warrant  supplementing  the  evidentiary 
record.  Such  a  change  is  properly 
addressed  through  the  modification 
procedures  set  forth  at  §  725.310  which 
allow  the  submission  of  an  additional 
pulmonary  evaluation  or  consultative 
report.  As  another  example,  however, 
extraordinary  circumstances  might  be 
found  in  the  following  case.  Suppose 
that  a  miner  with  an  eighth  grade 
education  attempts,  without  success,  to 
retain  counsel  at  the  district  director 
level  and  can  document  that  he 
contacted  at  least  20  attorneys  in  his 
attempt.  Proceeding  without  counsel 
before  the  district  dire<:tor,  he  submits 
into  evidence  only  one  medical  report 
from  his  treating  physician  which  does 
not  address  all  of  the  elements  of 
entitlement,  but  merely  concludes  that 
the  miner  is  totally  disabled.  After  the 
case  is  referred  to  the  Office  of 
Administrative  Law  Judges,  claimant  is 
finally  successful  in  retaining  counsel 
who  requests  that  the  claimant's 
evidence  be  supplemented  with  an 
additional  and  more  detailed  report 
from  his  treating  physician. 

Similarly,  a  potentially  liable  operator 
that  neglects  to  undertake  the  timely 
development  of  evidence  while  the  case 
is  pending  before  the  district  director 
may  not  take  advantage  of  the 
"extraordinary  circumstances" 
exception,  whether  or  not  that  neglet:t 
may  be  considered  excusable.  See  Doss 
V.  Director.  OWCP.  53  F.3d  fi54.  658  (4th 
Cir.  1995)  (holding  that  a  party  which 
inadvertently  withholds  evidence 
developed  before  the  district  director 
does  not  meet  the  "extraordinary 


circumstances"  exception  of  the  current 
version  of  §  725.456(d)).  To  take  another 
example,  however,  assume  that  a 
potentially  liable  operator  diligently 
attempts  to  develop  evidence  in  order  to 
demonstrate  it  is  not  the  operator  that 
most  recently  employed  the  miner.  Due 
to  fraudulent  concealment  on  the  part  of 
the  miner's  most  recent  employer, 
however,  the  potentially  liable  operator 
is  unsuccessful  in  obtaining  such 
evidence  until  after  the  claim  is  referred 
to  the  Office  of  Administrative  Law 
Judges.  In  such  a  case,  the  evidence  may 
be  admissible  under  the  "extraordinary 
circumstances"  provision  of  the 
proposed  rule. 

In  other  instances,  the  evidence  may 
simply  be  incomplete  or  inadequate  to 
permit  a  proper  adjudication  of  the 
claim.  Ordinarily,  a  party  who  fails  to 
develop  its  evidence  fully  simply  loses. 
The  main  exception  is  the  Department's 
obligation  to  provide  each  miner  with  a 
complete  pulmonary  examination.  See 
30  U.S.C.  923(b);  20  CFR  725.406.  A 
claim  cannot  be  denied  if  the 
Department  has  failed  to  obtain  such  an 
examination  and  the  remaining 
evidence,  if  any,  does  not  credibly 
address  all  the  entitlement  issues.  In 
such  cases,  the  proposed  regulation 
retains  the  current  regulation's 
procedure  for  authorizing  the 
administrative  law  judge  to  remand  the 
case  for  additional  development  or 
allow  the  parties  additional  time  to 
develop  the  evidence.  Other  than  these 
two  narrow  exceptions,  the  proposed 
regulation  does  not  contemplate  the 
admission  of  additional  documentary 
evidence  once  the  claim  has  been 
referred  to  the  Office  of  Administrative 
Law  Judges. 

20  CFR  725.457.  Proposed 
§  725.414(c)  requires  the  parties  to 
notify  the  district  director  of  the  names  ' 
and  addresses  of  any  potential  hearing 
witnesses  who  have  not  prepared 
documentary  evidence  in  the  record. 
Proposed  paragraph  (c)  conforms 
§  725.457  to  this  procedure.  Paragraph 
(c)(3)  addresses  the  possibility  that  the 
administrative  law  judge  may  admit 
additional  documentary  evidence 
pursuant  to  §  725.456.  In  that  event,  the 
person  who  prepared  the  evidence  will 
be  permitted  to  testify  even  though  he 
had  not  previously  been  identified  as  a 
potential  witness  at  the  district  level. 
Proposed  paragraph  (d)  addresses  the 
scope  of  a  medical  witness'  testimony. 
If  the  witness  prepared  documentary 
medical  evidence,  he  is  restricted  to 
testifying  to  the  contents  of  that 
document.  Although  paragraph  (c)(2) 
permits  a  party  to  identify  potential 
vyitnesses  for  the  hearing  who  have  not 
prepared  documentary  evidence, 


paragraph  (d)  makes  clear  that  a 

physician  cannot  be  a  witness  unless  he 
prepares  a  report  in  evidence.  A 
physician  is  permitted  to  testify  only  as 
to  the  clinical  testing,  examination 
results  and  diagnoses  contained  in  his 
report.  This  limitation  is  intended  to 
foreclose  the  use  of  a  physician  at  the 
hearing  to  review  the  reports  and  testing 
of  all  the  other  physicians  in  evidence, 
and  thereby  exi;eed  the  number  of 
consultative  reviews  permitted  by  the 
regulations. 

20  CFR  725.458.  The  proposed  new- 
language  is  intended  to  clarify  that  any 
physician  who  testifies  by  deposition  is 
subject  to  the  .same  limitations  on  the 
scope  of  his  testimony  as  any  physician 
who  testifies  at  the  hearing  before  the 
administrative  law  judge.  This 
limitation  ensures  that  a  party  cannot 
use  a  deposition  to  elicit  testimony 
which  would  otherwise  be  barred  if 
procured  at  the  hearing. 

20  CFR  725.459.  Current  paragraph  (a) 
imposes  the  liability  for  the  cost  of 
compelling  a  witness  to  appear  at  a 
hearing  on  the  party  who  desires  to 
cross-examine  the  witness.  The  first 
sentence  of  current  paragraph  (b), 
however,  effectively  excuses  the 
claimant  from  bearing  the  cost  of 
compelling  a  witness  to  appear  for  the 
claimant  to  cross-examine.  The  conflict 
is  resolved  by  deleting  the  first  sentence 
of  paragraph  (b).  Regardless  of  the 
party's  affiliation  or  status,  the  party 
who  compels  another  party  to  produce 
a  witness  for  purposes  of  cross- 
examination  must  bear  the  cost  of  the 
witness'  appearance.  Obviously,  if  the 
witness  will  appear  in  any  event  to 
testify  on  behalf  of  a  party,  exercising 
the  right  of  cross-examination  will  not 
shift  the  liability  for  costs  from  the 
proponent  of  the  witness  to  the  other 
party. 

The  remainder  of  the  regulation  is 
restructured  and  consolidated. 
References  to  the  Black  Lung  Disability 
Trust  Fund  are  included  in  recognition 
of  the  Fund's  liability  for  fees  and  costs 
when  no  operator  is  liable. 

20  CFR  725.466.  The  reference  to 
§  725.477  in  paragraph  (a)  is  a 
typographical  error.  This  paragraph 
directs  the  mode  of  service  for  an  order 
of  dismissal.  Section  725.477,  however, 
concerns  the  form  and  content  of  a 
decision  and  order,  not  its  service  on 
the  parties.  Section  725.478  is  the 
correct  regulation  for  purposes  of  setting 
criteria  for  service  of  an  order. 

20  CFR  725.478.  To  date,  the 
Department  has  interpreted  §  725.478  to 
make  the  date  an  administrative  law 
judge  issues  a  decision  the  date  that  if 
is  filed  in  the  office  of  the  district 
director  for  purpose  of  §19(e)  of  the 
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Longshore  and  Harbor  Workers' 
Compensation  Act,  33  U.S.C.  919(e),  as 
incorporated  by  30  U.S.C.  932(a).  This 
position  is  based  on  the  same-day 
linkage  between  issuance  of  the 
decision  and  return  of  the  official  record 
to  the  DCMWC,  at  which  time  it  is 
"considered"  filed.  Three  courts  of 
appeals  and  the  Benefits  Review  Board, 
however,  have  rejected  this 
interpretation.  Director.  OWCPw  Seals. 
942  F.2d  986  (6th  Cir.  1991);  Dniighertv 
V.  Director.  OWCP.  897  F.2d  740  (4th 
Cir.  1990);  Trent  Coal.  Inc  v.  Day.  739 
F.2d  116  (3d  Cir.  1984);  Harris  v. 
NAACO  Mining.  12  Black  Lung  Rep.  1- 
115  (1989).  These  decisions  interpret 
§  725.478  as  merely  indicating  where 
the  official  record  should  be  housed 
once  the  administrative  law  judge  issues 
a  decision.  They  also  hold  that  the  30- 
day  period  for  challenging  a  decision 
does  not  commence  until  the  decision  is 
actually  filed  with  the  district  director. 
The  Department's  interpretation  has 
been  rejected  as  improperly  shortening 
a  statutorily  prescribed  time  period  for 
appeal.  Although  the  Department  does 
not  agree  with  the  judicial  gloss  put  on 
§  725.478,  the  regulation  is  amended  to 
conform  to  the  caselaw  by  making 
explicit  that  DCMWC's  actual  receipt  of 
the  record  triggers  the  running  of  the  30 
days. 

In  addition,  the  lasf  two  sentences  of 
this  regulation  require  the  district 
director  to  compute  all  benefits  payable 
by  an  operator  following  the  issuance  of 
an  administrative  law  judge's  decision 
and  order.  Because  the  same 
computations  must  be  performed 
following  any  effective  ordor  awarding 
benefits,  whether  by  the  district 
director,  administrative  law  judge. 
Benefits  Review  Board,  or  court,  this 
requirement  will  be  moved  to  §725.502, 
contained  in  subpart  H,  "Payment  of 
Benefits." 

20  CFR  725.479.  Proposed  paragraph 
(d)  is  added  to  make  clear  that  improper 
or  defective  service  will  not  stay  the 
commencement  of  the  30-day  period  for 
appeal  or  reconsideration  if  the  party 
has  actually  received  the  decision. 
Actual  receipt  imposes  on  the  party  a 
duty  to  act  which  cannot  be  mitigated 
by  the  error(s)  in  serving  the  decision. 
See  generally  Dominion  Coal  Co.  v. 
Honaker.  33  F.3d  401  (4th  Cir.  1994). 

20  CFR  725.480.  Delete  "(a)"  because 
sedion  725.480  contains  only  one 
provision. 

Subpart  G — Responsible  Coal  Mine 
Operators 

20  CFR  725.490.  The  regulations 
governing  the  obligations  of  coal  mine 
operators  to  secure  the  payment  of 
benefits  have  been  moved  to  part  726, 


Black  Lung  Benefits;  Requirements  for 
Coal  Mine  Operator's  Insurance. 
Subpart  G  henceforth  will  govern  only 
the  adjudication  of  issues  of  operator 
liability 

20  CFR  725. 491-. 495.  The  material  m 
current  §725.494  will  be  moved  to 
§725.606.  The  material  in  current 
§725.495  will  be  moved  to  part  726. 
Sections  725.491-.495  will  be  amended 
to  effectuate  Congress's  mtent  ttiat  coal 
mine  operators  bear  liability  to  the 
maximum  extent  feasible.  The  Black 
Lung  Benefits  Act  contains  three 
substantive  provisions  relevant  to  the 
potential  liability  of  individual  coal 
mine  operators.  Section  3(d)  of  the 
Federal  Mine  Safety  and  Health  Act,  30 
U.S.C.  802(d),  provides  that  the  term 
"  'operator'  means  any  owner,  lessee,  or 
other  person  who  operates,  controls,  or 
supervises  a  coal  or  other  mine  or  any 
independent  contractor  performing 
services  or  construction  at  such  mine." 
Section  422(b)  of  tho  Act,  30  U.S.C. 
932(b).  further  provides  that  "an 
employer,  other  than  an  operator  of  a 
coal  mine"  shall  be  liable  for  benefits 
payable  to  "any  employee  of  such 
employer  to  the  extent  such  employee  is 
engaged  in  the  transportation  of  coal  or 
in  coal  mine  construction."  Finally, 
§422(i),  30  U.S.C.  932(i),  provides' 
criteria  for  assessing  liability  against 
successor  operators. 

Beyond  these  general  rules,  however, 
the  Department's  authority  to  impose 
liability  on  coal  mine  operators  is 
extraordinarily  broad.  Section  422(h),  30 
U.S.C.  932(h),  directs  the  Secretary  to 
promulgate  regulations  to  "establish 
standards,  which  may  include 
appropriate  presumptions,  for 
determining  whether  pneumoconiosis 
arose  out  of  employment  in  a  particular 
coal  mine  or  mines,"  and  to  "establish 
standards  for  apportioning  liability  for 
benefits  *   *    •  among  more  than  one 
operator,  where  such  apportionment  is 
appropriate."  Since  it  began 
administering  the  black  lung  benefits 
program  in  1973,  the  Department  has 
consistently  sought  to  impose  liability 
on  the  operator  that  most  recently 
employed  the  miner,  provided  certain 
other  conditions  are  met.  These  other 
conditions  currently  include:  (1)  the 
operator  employed  the  miner  for  at  least 
one  year;  (2)  at  least  one  day  of  such 
employment  took  place  after  December 
31,  1969;  and  (3)  the  operator  is 
financially  capable  of  assuming  liability 
for  the  payment  of  the  claimant's 
benefits.  20  CFR  725.493(a)(1),  725.492 
(a)(3),  (a)(4).  These  regulatory 
requirements  for  the  imposition  of 
liability  have  withstood  con^'itutional 
scrutiny  by  a  three-judge  panel  of  the 
United  States  District  Court  for  the 


District  of  Columbia  and  the  Supreme 
Court.  National  Independent  Coal 
Operator's  Ass.A-iation  v.  Brennan,  372 
F.  Supp.  Ifi  ID.n.C).  affd.  419  U.S.  955 
(1974). 

Although  the  Department  does  not 
mtend  to  alter  these  fundamental 
requirements,  some  change  is  needed  m 
order  to  address  problems  that  have 
arisen  in  litigation  For  example,  and 
perhaps  most  importantlv.  the  Fourth 
Circuit  has  recognized  that  "itlhe  Blat  k 
Lung  Benefits  Act  and  its  accompanymg 
regulations  do  not  specifically  address 
who  has  the  burden  of  proving  the 
responsible  operator  issue.  "  Director. 
OWCP  V.  Trace  Fork  Coal  Co..  67  F.3d 
503,507  (1995). 

The  proposed  egulations  are 
intended  to  clarify  and  amplify  the 
Department's  method  of  identifying 
responsible  ope    Jtors  and  assign 
appropriate  burdens  of  proof.  Se<:tions 
725.491  and  725  492  are  derived  from 
the  specific  statutory  provisions 
defining  the  terms  "operator  "  and 
"successor  operator."  respectively  In 
effect,  they  identify  the  class  of  business 
entities  that  may  Ite  considered 
"operators"  in  any  claim  filed  under  the 
Act.  The  regulati   .is  construe  the  Act 
broadly,  see  Don^  van  v  McApp.  845 
F.2d  70,  72  (4th  Cir.  1988),  in  order  both 
to  recognize  all  of  the  various 
businesses  which  mine  coal  in  the 
United  States  and  to  give  full  effed  to 
Congress'  intent  that  the  coal  mining 
industry  bear  liability  for  individual 
claims  to  the  ma    mum  extent  feasible 
S.  Rep.  95-209.  reprinted  m  Comm.  on 
Education  and  Labor,  House  of 
Representatives.  96th  Cong.,  "Black 
Lung  Benefits  Reform  Act  and  Black 
Lung  Benefits  Revenue  Act  of  1977" 
(Comm.  Print)  at  612 

Propased  paragraph  (c)  of  §725.491 
broadly  defines  the  term  "independent 
contractor.  "  An  independent  contractor 
will  incur  liability  for  black  lung 
benefits,  however,  only  if  one  of  its 
employees  is  engaged  in  a  function 
covered  by  the  Act  at  a  covered  situs  for 
a  cumulative  period  of  at  least  one  year. 
See  proposed  'i§  7  -5.495(a)(1), 
725.494(c).  .Mthough  this  one-year 
requirement  will  generally  ensure  that 
the  independent  contractor  will  have 
had  more  than  dt  minimis  contact  with 
coal  mining,  there  may  be  (ases  in 
which  an  independent  contractor  s 
contacts  with  mining  have  been  limited. 
For  example,  a  maintenance  worker 
employed  by  an  independent  contractor 
who  visited  a  coal  mine  once  a  week  for 
five  years  to  repair  machinery  integral  to 
the  extraction  of  coal  would  be 
considered  to  have  been  a  miner  for  a 
cumulative  period  of  more  than  one 
year  under  the  Department's 
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regulations.  See  proposed 
§  725.101(a)(32).  In  such  a  case,  the 
regulations  require  that  the  independent 
contractor  that  employed  the  miner  be 
considered  an  operator  for  purposes  of 
black  lung  liability. 

The  Department  thus  agrees  with  the 
decision  of  the  District  of  Columbia 
Circuit  in  Otis  Elevator  Co  v.  Secretar\- 
of  Labor.  921  F.2d  128.5  (D.C.  Cir.  1990). 
In  Otis  Elevator,  a  case  involving  the 
mine  safety  provisions  of  the  Federal 
Mine  Safety  and  Health  Act,  the  court 
held  that  the  statutory  definition  of  the 
term  "operator,"  30  U.S.C.  802(d),  was 
not  limited  to  independent  contractors 
with  a  continuing  presence  at  a  mine. 
The  court  noted  that  the  statutory 
definition  was  clear  and  unambiguous, 
and  contained  no  such  requirement.  The 
"continuing  presence"  test  had  been 
adopted  by  the  Fourth  Circuit  in  another 
FMSHA  case.  Old  Dominion  Power  Co. 
v.  Donovan.  772  F.2d  92  (4th  Cir.  \985). 
To  the  extent  that  a  black  lung  benefits 
claim  presents  this  issue,  the 
Department  believes  the  "continuing 
presence"  test  should  not  be  applied 
outside  the  Fourth  Circuit. 

Proposed  §  725.492  largely  tracks 
§422(i)  of  the  Act  and  provisions 
contained  in  current  §  725.493.  The 
proposed  regulation  is  intended  to 
clarify  both  the  criteria  for  successor 
operator  liability,  and  the  priority  for 
a.ssigning  liability  in  cases  where  there 
is  more  than  one  successor  operator.  As 
a  general  rule,  the  regulations  impose 
liability  on  the  operator  that  actually 
employed  the  miner  most  recently. 
Where  that  operator  is  no  longer 
financially  capable  of  assuming  liability 
for  the  claimant's  benefits,  typically 
because  the  operator  is  no  longer  in 
existence  and  failed  to  purchase 
commercial  insuran(.e  to  secure  the 
payment  of  benefits,  liabilitv  follows  the 
most  recent  pun  baser  of  the  employer's 
mining  business.  If  neither  the  original 
employer  nor  any  successor  operator 
which  bought  the  business  can  be  held 
liable  for  benefits,  the  parent  company 
of  the  original  employer  mav  be  held 
liable.  The  proposed  regulation  also 
broadly  defines  the  term  "atiquisition" 
to  recognize  any  transfer  of  authority 
over  a  mine,  no  matter  how  it  is 
effected   For  example,  the  purchase  of  a 
i.onl  mine  operator's  assets  from  a 
bankrupt(y  trustee,  or  the  transfer  of  a 
( («il  niint^  from  one  member  of  a  family 
to  anotht-r,  with  or  without 
(.onsideration.  will  both  be  considered 
acquisitions  for  purposes  of  imposing 
successor  operator  liability. 

The  proposed  regulations  also  define 
the  entities  wbi(.h  may  engage  the  miner 
111  an  employment  relationship.  Only  an 
operator  that  employed  the  miner  for  at 


lea.st  one  year,  and  for  at  least  one  day 
after  December  31,  1969,  may  be 
considered  liable  for  that  miner's 
benefits.  Section  725.493  broadly 
defines  the  necessary  relationship.  It 
may  be  a  traditional  one,  involving  the 
payment  of  a  wage  or  salary  and  actual 
day-to-day  control  over  the  work 
performed,  or  a  deemed  relationship, 
such  as  that  involving  a  successor 
operator,  lessor,  or  parent  corporation. 
Proposed  §  725.494  uses  the  miner's 
employment  relationships  to  define  a 
subclass  of  operators  called  potentially 
liable  operators,  i.e.,  those  operators 
whose  relationship  with  the  miner  was 
of  sufficient  duration  and  type  to  justify 
the  imposition  of  liability  against  them, 
and  whose  financial  capability  allows 
them  to  assume  such  liability.  All  of  the 
criteria  for  identifying  a  potentially 
liable  operator  are  contained  in  the 
current  regulations:  proposed 
paragraphs  (a),  (b),  (d),  and  (e)  are  found 
in  current  §  725.492;  and  proposed 
paragraph  (c)  is  contained  in  current 
§725.493. 

Paragraph  (e)  has  been  altered  to 
provide  more  specific  standards  for 
establishing  an  operator's  financial 
capability  to  assume  liability  for  the 
payment  of  a  claimant's  benefits.  The 
financial  capability  criterion  has  always 
been  of  the  utmost  importance,  but  has 
been  the  subject  of  increasing  litigation 
in  recent  years.  See.  e.g..  Director, 
OWCP  V.  Trace  Forjc  Coal  Co.,  67  F.3d 
503  (4th  Cir.  1995).  Like  the  current 
regulation,  the  proposed  regulation 
recognizes  three  methods  of  establishing 
an  operator's  financial  capability:  (1)  A 
commercial  insurance  policy  covering 
the  claim;  (2)  authorization  to  self- 
insure;  and  (3)  the  possession  of  assets 
sufficient  to  guarantee  the  payment  of 
the  claimant's  benefits. 

The  proposed  regulation  makes  only 
minor  changes  to  the  first  two  methods 
in  order  to  guarantee  that  the 
commercial  insurance  or  the  security 
posted  by  a  self-insured  operator  remain 
viable  sources  of  benefit  payments. 
Thus,  where  the  operator  purchased 
commert;ial  insurance,  the  regulation 
requires  that  the  insurance  company 
musi  be  solvent,  or  that  a  legally 
obligated  successor  must  exist.  Where 
the  insurance  company  has  been 
declared  insolvent,  and  no  successor 
(either  another  insurance  company  or  a 
state  guaranty  association)  is  available 
to  pay  benefits,  the  operator's  prior 
purchase  of  insurance  is  not  sufficient 
to  establish  the  operator's  ability  to 
a.ssume  liability.  In.stead,  the  operator 
itself  must  possess  sufficient  a.ssets  to 
secure  the  payment  of  benefits 
Similarly,  where  the  operator  was 
authorized  to  self-insure,  the  operator 


itself  must  still  be  authorized  to  self- 
insure  or  the  security  posted  by  that 
operator  must  be  sufficient  to  provide 
for  the  payment  of  benefits. 

With  respect  to  the  third  method,  the 
current  regulations  contain  a 
presumption  that  if  an  operator  is  in 
existence,  it  is  presumed  to  be 
financially  capable  of  assuming  liability 
for  benefits.  On  occasion,  that 
presumption  has  required  the 
assessment  of  liability  against  a  coal 
mine  operator  that  is  in  existence,  but 
that,  because  of  the  small  size  of  its 
assets,  clearly  cannot  pay  benefits  to  a 
miner,  even  where  a  financially  capable 
operator  is  next  in  line  to  assume 
liability.  In  such  a  case,  the  award  of 
benefits  is  effectively  unenforceable 
against  the  operator,  and  the  Trust  Fund 
must  assume  liability. 

The  proposed  regulation  replaces  the 
presumption  with  a  more  case-specific 
inquiry  into  the  operator's  actual 
financial  status  by  tying  a  determination 
of  financial  capability  based  on  the 
operator's  assets  to  the  requirements  of 
proposed  §  725.606.  In  the  case  of 
operators  who  are  in  violation  of  their 
statutory  duty  to  secure  the  payment  of 
benefits.  §  725.606  requires  a  minimum 
deposit  of  $175,000  to  secure  the 
payment  of  benefits  on  a  claim.  In  the 
case  of  coal  mine  construction  or  coal 
transportation  employers,  the  regulation 
requires  a  more  particularized 
assessment  of  the  benefits  payable  in  a 
given  claim  based  on  the  life 
expectancies  of  the  miner  and  his 
dependents. 

"The  size  of  the  pool  of  potentially 
liable  operators  in  any  given  case  will 
vary  depending  on  the  miner's 
employment  history.  If  the  miner  spent 
the  last  thirty  years  working  for  a  single 
coal  company  that  either  insured  its 
liability  under  the  Act  or  qualified  as  a 
self-insurer,  that  company  will  be 
designated  the  responsible  operator.  If 
the  miner  worked  for  a  number  of 
companies,  some  of  which  thereafter 
sold  their  coal  mining  business,  the 
number  of  potentially  liable  operators 
will  be  larger. 

Finally,  §  725.495  concludes  the 
identification  process  bv  setting  forth 
criteria  for  determining  which  of  the 
potentially  liable  operators  will  be  the 
responsible  operator.  The  proposed 
regulation  also  a.ssigns  burdens  of  proof 
to  the  respective  parties  to  the  claim, 
thereby  addressing  the  problem  the 
Fourth  Circuit  identified  in  Trace  Fork. 
Proposed  §  725.495  alters  the  current 
regulation  (§  725.493)  in  two  important 
respects.  First,  it  makes  explicit  OWCP's 
system  for  determining  responsible 
operator  liability.  It  provides  that  if 
more  than  one  potentially  liable 


3366    J         Federal  Register  /  Vol.  62,  No.  14  /  Wednesday.  January  22.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  14  /  Wednesday.  January  22,  1997  /  Proposed  Rules 


3365 


operator  exists  with  respect  to  the 
miner's  most  recent  employment,  the 
miner's  actual  employer  shall  be 
primarily  liable,  followed,  in  order,  by 
any  potentially  liable  successor  operator 
and  any  other  operator  that  may  be 
deemed  to  have  employed  the  miner. 
Only  if  no  potentially  liable  operator 
exists  with  respect  to  the  miner's  most 
recent  employment  does  the  regulation 
authorize  looking  to  the  miner's  next 
most  recent  employment. 

For  example,  assume  that  the  miner 
was  employed  by  Megalith  Coal 
Company  from  1968  through  1982,  and 
then  went  to  work  for  Bob's  Steel 
Company  (which  operated  its  own  coal 
mines)  until  198,5.  At  the  time,  Bob's 
was  insured  by  Shaky  Insurance 
Company.  Bob's  subsequently  sold  its 
mines  to  Bill's  Coal  Company  and 
merged  into  Ace  Steel  Company.  The 
regulation  requires  that  the  miner's  most 
recent  employer  bear  the  liability  if  at 
all  possible.  'The  regulation  would 
therefore  prioritize  liability  as  follows: 
(1)  Bob's  Steel  Company  (as  insured  by 
Shaky  Insurance  Company,  provided 
the  insurer  is  still  solvent);  (2)  Bill's 
Coal  Company;  and  (3)  Ace  Steel 
Company.  If  none  of  these  companies 
has  the  financial  capability  to  pay 
benefits,  the  regulation  assigns  liability  . 
to  Megalith  Coal  Company. 

Second,  proposed  §725.495  allocates 
the  parties'  burdens  of  proof  with 
respect  to  determining  the  responsible 
operator.  Pursuant  to  paragraph  (b),  the 
Director  bears  the  burden  of  establishing 
that  the  responsible  operator  named  by 
the  district  director  in  the  initial  finding 
(the  "designated  responsible  operator ") 
meets  all  of  the  §  725.494  criteria  for  a 
potentially  liable  operator  with  the 
exception  of  financial  capability,  which 
is  presumed.  Where  the  operator  failed 
to  contest  its  designation  as  a 
potentially  liable  operator  before  the 
district  director,  see  proposed 
§  725.408(a)(3).  none  of  the  §  725.494 
requirements  may  be  contested. 
Pursuant  to  paragraph  (d)  of  proposed 
§  725.495.  where  the  designated 
responsible  operator  is  not  the  miner's 
most  recent  employer,  the  Director  is 
required  to  place  into  the  record  a 
statement  that  OWCP  has  searched  its 
insurance  and  self-insurance  records, 
and  has  found  no  record  that  any  more 
recent  employer  meets  the  conditions  of 
paragraphs  725.494  (e)(1)  or  (e)(2). 

Once  the  Director  meets  his  burden, 
the  burden  shifts  to  the  designated 
responsible  operator.  That  operator 
must  prove  either  that  it  does  not  have 
sufficient  assets  to  secure  its  liability 
and  therefore  is  not  financially  capable, 
or  that  a  more  recent  employer  meets  all 
of  the  requirements  for  a  potentially 


liable  operator  set  forth  in  proposed 
§  725.494.  As  part  of  this  burden,  the 
designated  responsible  operator  must 
demonstrate  that  the  more  recent 
employer,  or  its  owners  or  officers,  if 
appropriate,  possesses  assets  sufficient 
to  secure  the  payment  of  benefit.s  in 
accordance  with  §  725.606.  The 
Department  must  be  able  to  reach  those 
assets  through  the  enforcement 
mechanisms  provided  by  the  Act.  For 
example,  proof  that  the  owner  of  a  sole 
proprietorship  possesses  assets  that  may 
not  be  divided,  such  as  a  jointly  owned 
residence,  will  not  meet  the  designated 
responsible  operator's  burden.  If  the 
designated  responsible  operator  meets 
its  burden,  then  the  more  recent 
employer,  if  it  was  notified  of  the  claim 
pursuant  to  proposed  §  725.407  and  not 
thereafter  dismissed,  shall  be 
considered  the  responsible  operator.  If 
the  designated  responsible  operator 
meets  its  burden  and  the  more  recent 
employer  is  not  a  party  to  the  claim, 
then  liability  will  be  borne  by  the  Black 
Lung  Disability  Trust  Fund. 

Subpart  H — Payment  of  Benefits 

20  CFH  725.502,  .522,  .530. 
IDetemiining  the  point  in  time  at  which 
benefits  become  due  under  the  Black 
Lung  Benefits  Act  is  important  for 
several  purpo.ses.  For  example,  once  an 
administrative  law  judge  issues  a 
decision  and  order  awarding  benefits 
against  a  responsible  coal  mine 
operator,  the  Trust  Fund  may  pay 
benefits  on  an  interim  basis  only  after 
the  operator  fails  to  pay  benefits  that 
become  due  and  payable.  See  26  U.S.C. 
9501(d)(l)(A)(ii).  In  addition,  a 
beneficiary  will  be  entitled  to  additional 
compensation,  equal  to  twenty  percent 
of  any  unpaid  benefits,  only  if  the 
operator  fails  to  make  payments  within 
10  days  of  the  date  on  which  they 
become  due.  See  20  CFR  725.607. 
Finally,  the  date  on  which  benefits 
become  due  determines  the  starting 
point  for  computing  any  interest  owed 
the  beneficiary.  See  20  CFR  725.608. 
The  current  regulations,  however,  offer 
little  help  in  determining  this  critical 
date. 

The  proposed  changes,  which  are 
consistent  with  OWCP's  current 
practice,  generally  reflect  law  developed 
under  the  Longshore  and  Harbor 
Workers'  Compensation  Act.  Under  the 
Longshore  Act.  benefits  become  due 
when  the  compensation  order  becomes 
effective.  See  Tidelands  Marine  Serv.  v. 
Patterson,  719  F.2d  126,  127  n.l  (5th 
Cir.  1983);  Lazarus  v.  Chevmn  USA. 
Inc.,  958  F.2d  1297,  1299  (5th  Cir. 
1992),  Section  21(a)  of  the  LHWCA,  33 
U.S.C.  921(a),  as  incorpwrated  into  the 
BLBA  by  30  U.S.C.  932(a),  provides  that 


a  compensation  order  i.ssued  under  §  19 
of  the  LHWCA.  w   ether  by  a  district 
director  or  an  administrative  law  judg«j. 
.see  20  CFR  702.315.  .349.  .350.  becomes 
effetlive  when  it  is  filed  in  the  office  of 
the  district  director.  The  Secretary's 
black  lung  regulation  at  20  CFR  725.479 
uses  the  same  language  with  respec;t  to 
orders  issued  by  administrative  law 
judges.  The  regulations  also  allow  a 
district  director  to  i.ssue  a  c:ompensafion 
order,  but  provide  that  such  an  order 
will  become  effective  only  if  no  party 
requests  a  hearing  within  30  days.  20 
CFR  725.419(d);  .see  Freeman  United 
Coal  Mining  Co.  v.  Benefits  Reviei* 
Board.  942  F.2d  415  (7th  Cir.  1991). 
Proposed  §  725.502(a)(2)  will  provide  all 
parties  with  notice  as  to  these  crucial 
dates.  Although  appellate  tribunals  such 
as  the  Benefits  Review  Board  and  the 
courts  of  appeals  typically  direct  the 
entry  of  an  award  on  remand  rather  than 
enter  an  award  themselves,  the 
proposed  regulation  also  addresses 
those  rare  instances  in  which  the  Board 
or  court  does  issue  such  an  award. 

With  one  exception,  the  Departments 
experience  in  administering  the  Black 
Lung  Benefits  Act  does  not  justify 
altering  the  Longshore  Act  procedures 
with  respect  to  when  benefits  are 
payable.  Thus,  once  an  effective  order  is 
issued,  an  operator  must  immediately 
commence  the  payment  of  monthly 
benefits  that  become  due  thereafter  in 
accordance  with  the  terms  of  the  order. 
Failure  to  pay  these  benefits  within  10 
days  of  the  date  they  become  due  will 
subject  the  operator  to  liability  for 
additional  compensation. 

The  exception  to  Longshore  Act 
practice  concerns  retroactive  benefits 
payable  by  an  operator  after  an  effective 
order  is  issued.  Such  benefits  are 
typically  payable  in  two  cases:  (1)  in  a 
case  in  which  the  claimant  was 
receiving  interim  benefit  payments  from 
the  Trust  Fund,  where  the  claimant  is 
entitled  to  benefits  for  periods  prior  to 
the  initial  determination  of  the 
claimant's  eligibility;  and  (2)  where  the 
claimant  was  not  receiving  any  intenm 
benefit  payments  prior  to  the  effective 
order  because  the  district  director  had 
initially  determined  that  the  claimant 
was  not  entitled  to  benefits. 

Because  the  calculation  of  retroactive 
benefits  often  involves  the  consideration 
of  factors  that  are  not  apparent  in  the 
record  or  the  decision,  such  as  the  dates 
of  previous  interim  payments  by  the 
Trust  Fund,  the  Department  believes 
that  such  a  calculation  is  best  performed 
by  the  district  director.  Under  the 
current  regulations,  such  calculations 
are  made  within  30  days  of  the  date  of 
the  effective  award,  and  the  proposed 
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regulation  at  §  725.502(b)(2)  codifies 
that  time  period. 

For  example,  an  administrative  law 
judge  may  issue  an  order  on  August  15, 
1996,  awarding  benefits  as  of  August, 
1994.  This  de<:ision  is  effective  when 
corre<,tly  filed  and  served,  and  the 
operator  must  commence  monthly 
benefit  payments  within  10  days  of  the 
next  date  upon  which  monthly  benefits 
be<:ome  due,  i.e..  it  must  pay  benefits 
due  for  the  month  of  August  by 
September  10,  1996.  If  the  operator  fails 
to  make  timely  payment,  it  will  incur 
liability  for  twenty  percent  additional 
compensation.  Retroactive  benefits, 
however,  covering  the  period  from 
August,  1994  through  fuly.  1996,  will 
not  be  due  until  the  district  director 
completes  the  computation  of  these 
amounts  and  notifies  the  parties, 
notification  which  will  be  completed 
within  30  days  of  August  15,  1996. 

Currently,  some  operators  and 
insurers  pay  monthly  benefits  following 
the  issuance  of  an  effective  award,  but 
few  pay  retroactive  benefits  while  an 
appeal  is  pending.  By  clarifying  the 
respective  obligations  of  the  district 
director  and  the  operator  in  a  case  in 
which  an  award  is  issued,  and  by 
providing  claimants  with  notice  of  the 
dates  on  which  benefit  payments  may 
be  exp-3cted  and  the  consequences  of  an 
operator's  failing  to  make  those 
payments,  the  Department  hopes  to 
increase  operator  compliance  with 
effective  awards. 

20  CFR  725.503  As  currently  written, 
§  725.503  does  not  provide  any 
guidance  for  determining  when  benefits 
should  commence  if  the  claimant 
prevails  in  modification  proceedings.  A 
denied  claim  may  be  modified  to  an 
award  if  the  claimant  establishes  either 
a  factual  mistake  in  the  decision 
denying  the  claim,  or  a  change  in  the 
miner's  condition  since  that  denial.  33 
U.S.C.  922.  as  incorporated  by  30  U.S.C. 
932(a);  as  implemented  by  20  CFR 
725.310.  See  generally  O'Keeffe  v. 
Aerojet-General  Shipyards,  Inc..  404 
U.S.  254.  255-256  (1971);  Banks  v. 
Chicago  Grain  Trimmers  Assn.,  Inc..  390 
U.S.  459,  465  (1968).  A  "mistake" 
determination  requires  the  adjudicator 
to  consider  whether  the  original 
decision  is  premised  on  some 
significant  factual  error  resulting  in  an 
improper  denial  of  the  claim.  In  order 
to  prove  a  change  m  condition,  the 
claimant  must  prove  that  his  condition 
has  deteriorated  to  the  point  of 
compensable  disability  since  the  prior 
denial  of  the  claim;  this  inquiry 
effe<1ively  acknowledges  the  correctness 
of  the  earlier  decision,  and  requires  the 
claimant  to  proffer  new  evidence. 


The  differences  in  the  two  grounds  for 
modification  necessarily  require 
different  means  for  determining  the 
commencement  date  for  benefits. 

A  change  in  con(iition--a  worsenii..^  of  the 
applicant's  black  lung  disease  to  the  point 
where  it  is  now  totally  disabling — entitles 
him  to  t)enefits  from  the  date  of  the  change. 
The  correction  of  a  mistake  of  fact,  showing 
that  he  had  totally  disat)ling  black  lung 
disease  at  the  time  of  the  original  hearing, 
entitles  him  to  benefits  from  the  date — which 
might  he  long  before  that  hearing — on  which 
he  became  totally  disabled. 

Eifler  v.  Office  of  Workers' 
Compensation  Programs,  926  F.2d  663, 
666  (7th  Cir.  1991). 

Proposed  paragraph  (d)  implements 
the  alternative  modification  grounds 
characterized  by  Eifler.  If  the  basis  for 
modifying  the  denial  of  benefits  to  an 
award  is  a  mistake  in  that  denial,  a 
determination  of  the  commencement 
date  uses  the  same  rules  as  apply  to 
claims.  The  adjudicator  must  consider 
whether  a  miner  (paragraph  (b))  or  a 
survivor  (paragraph  (c))  filed  the  claim, 
and  weigh  the  evidence  accordingly.  If. 
however,  the  claimant  has  established  a 
change  in  condition,  a  different  method 
must  be  used.  The  Department  has 
concluded  that  the  most  reasonable 
alternative  is  to  use  the  earliest  credible 
evidence  supportive  of  an  element  of 
entitlement  previously  resolved  against 
the  claimant  (or  left  unresolved), 
provided  such  evidence  was  obtained 
since  the  denial  of  the  claim.  Such 
evidence  supports  both  the  award  and  a 
finding  of  the  date  from  which  benefits 
are  payable  if  the  adjudicator  has 
considered  and  rejected  any  later 
evidence  rehiting  entitlement.  Cf 
Rochester  &■  Pittsburgh  Coal  Co.  v. 
Krecota,  868  F.2d  600.  603  (3d  Cir. 
1989)  (holding  that  administrative  law 
judge  erroneously  awarded  benefits 
from  1977  filing  date  when  all  medical 
evidence  until  1985  was  negative). 

Proposed  §  725.503  is  also  amended 
to  reduce  the  number  of  provisions 
dealing  with  part  727  awards.  Section 
727.302  provides  the  criteria  for 
determining  when  benefits  are  payable 
under  part  727,  which  makes  most  of 
the  current  references  to  part  727  in 
§  725.503  unnecessary.  20  CFR  727.302. 
The  only  exception  is  for  "transition 
claims.  "  filed  between  July  1,  1973.  and 
December  31,  1973,  under  §415  of  the 
BLBA,  30  U.S.C.  925.  Section 
727.302(e).  which  governs  the  onset 
date  for  such  claims,  refers  to  §  725.503 
for  the  applicable  standards.  Thus, 
proposed  §  725.503(e)  is  ne<:essary  to 
supply  applicable  standards.  No 
benefits  on  a  §415  claim  can  be 
awarded  for  any  period  of  eligibility 
occurring  prior  to  January  1,  1974.  20 


CFR  727.303(a).  Consequently,  a  cross- 
reference  to  §  727.303  is  a  necessary 
qualifier  to  making  onset  date 
determinations  under  §  725.503  for 
§415  claims. 

20  CFR  725.537.  Proposed 
§  725.212(h)  codifies  the  Department's 
position  that  full  survivor's  benefits 
must  be  paid  to  each  surviving  spouse 
or  surviving  divorced  spouse  who 
establishes  eligibility.  In  order  to 
eliminate  any  potential  inconsistency 
between  the  proposed  regulation  and 
current  §  725.537,  the  latter  must  be 
amended  to  cross-reference  the  new 
§  725.212(b). 

20  CFR  725.547.  The  Black  Lung 
Benefits  Act  incorporates  by  reference 
certain  provisions  of  the  Social  Security 
Act  which  require  a  claimant  who  has 
received  benefits  to  which  he  is  not 
entitled  (an  "overpayment")  to 
reimburse  the  benefits  unless  certain 
defined  exceptions  apply.  30  U.S.C. 
923(b),  940,  incorporating  42  U.S.C. 
404(b).  The  claimant  is  entitled  to 
waiver  of  the  overpayment  recovery  if 
he  can  demonstrate  that  permitting 
recovery  would  "defeat  the  purpose  of 
the  Act"  or  "be  against  equity  and  good 
conscience."  Only  those  individuals 
who  were  not  "at  fault"  in  creating  the 
overpayments  are  eligible  for  waiver. 

Section  725.547(a)  currently  limits  the 
availability  of  waiver  to  those 
individuals  who  received  the 
overpayments  from  the  Black  Lung 
Disability  Trust  Fund.  A  claimant  who 
received  an  overpayment  from  a 
responsible  operator  or  an  insurance 
carrier  may  not  seek  waiver.  The 
Department  has  concluded  that  the 
waiver  provisions  should  be  available  to 
all  claimants.  Deleting  the  second 
sentence  of  paragraph  (a)  will  afford  any 
individual  who  has  received  an 
overpayment  the  opportunity  to 
establish  that  he  is  without  fault  in 
creating  the  overpayment,  that  he  lacks 
the  financial  resources  to  repay  the 
overpayment  ("defeat  the  purpose  of 
title  IV  of  the  Act")  or  that  special 
circumstances  exist  which  demand 
release  from  liability  ("be  against  equity 
and  good  conscience").  See  20  CFR 
725.542-725.543. 

The  Department  recognizes  that 
incorporated  provisions  from  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  (LHWCA)  permit 
recoupment  only  by  withholding  future 
benefits.  See  33  U.S.C.  914(j),  922,  as 
incorporated  by  30  U.S.C.  932(a);  Ceres 
Gulfv.  Cooper,  957  F.2d  1199,  1206-07 
(5th  Cir.  1992);  Stevedoring  Services  of 
American,  Inc.  v.  Eggert,  953  F.2d  552, 
557  (9th  Cir.  1992).  If  no  future  benefits 
are  due,  then  the  overpayment  cannot 
be  recovered  under  that  statutory 
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scheme.  The  Department  has  concluded, 
however,  that  the  LHWCA  provisions 
should  not  be  generally  applied  to  black 
lung  overpayments.  The  statutory 
authority  incorporated  from  the  Social 
Security  Act  imposes  an  affirmative 
duty  on  the  Department  to  recover 
overpayments  unless  waiver  is 
appropriate:  "Whenever  the  Secretary 
finds  that  more  *   *    *  than  the  correct 
amount  of  payment  has  been  made  to 
any  person  •   *   *,  proper  adjustment  or 
recovery  shall  be  made  *    *   *"42 
U.S.C.  4()4(a)(l).  Since  1973,  the 
Department  has  promulgated 
regulations  consistent  with  the  SSA 
provisions.  See  38  FR  26042  et  seq.. 
Sept.  17.  1973;  20  CFR  725.523,  725.524 
(1978)  (identical  to  present  725.542, 
725.543).  Those  courts  which  have 
reviewed  the  Department's  position 
have  upheld  its  authority  to  collect 
overpayments  even  when  no  future 
benefits  are  due.  Napier  v.  Director, 
OWCP.  999  F.2d  1032  (6th  Cir.  1993); 
McConnell  v.  Director.  OWCP,  993  F.2d 
1454  (10th  Cir.  1993);  compare  Bracher 
V.  Director,  OWCP,  14  F. 3d  1157,  1160- 
61  (7th  Cir.  1994)  (acknowledging 
difference  between  SSA  and  LHWCA 
statutory  schemes  and  the  Secretary's 
authority  to  promulgate  regulations 
which  vary  incorporated  provisions 
from  LHWCA).  Departing  from  the 
current  procedures  obviously  would 
result  in  adverse  financial  consequeivces 
for  the  debt-laden  Trust  Fund. 
Moreover,  the  current  procedures 
ensure  that  recovery  is  made  only  from 
those  individuals  who  were  either  at 
fault  in  creating  the  overpayment  or 
possess  the  financial  resources  to  repay 
the  benefits.  For  these  reason.s,  the 
Department  has  adopted  the  LHWCA 
limitations  on  overpayment  recovery 
only  for  overpayments  whick*  occur  as  a 
result  of  modification  proceedings.  See 
33  U.S.C.  922,  as  incorporated  by  30 
U.S.C.  932(a);  20  CFR  725.310(d).  See 
explanation  of  changes  to  §  725.310. 

Subpart  I — Enforcement  of  IJability; 
fieports 

20  CFR  725.606.  The  current 
regulation  at  §  725.494  implements 
§  422(b)  of  the  Act,  30  U.S.C.  932(b), 
which  provides  that  coal  mine 
constructiorv  and  transportation 
employers  are  not  required  to  comply 
with  the  general  requirement  that  coal 
mine  operators  secure  their  potential 
liability  under  the  BLBA.  Section  422(b) 
further  provides,  however,  that  the 
Secretary  may  require  a  coal  mine 
construction  or  transportation  employer 
to  "secure  a  bond  or  otherwise 
guarantee  the  payment  "  of  benefits  to  an 
employee  that  the  Secretary  has 
determined  to  be  eligible  for  benefits. 


The  current  regulation  at  §  725.606 
implements  §  14(i)  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act,  33 
U.S.C.  914{i),  which  generally  gives  the 
district  director  authority  to  require  the 
deposit  of  money  with  the  United  States 
Treasurer  whenever  he  deems  it 
advisable. 

The  proposed  changes  con.solidate  the 
two  current  regulations  into  a  single  one 
dealing  generally  with  post-award 
security.  The  new  regulation  will  be 
located  in  subpart  I.  "Enforcement  of 
Liability;  Reports."  The  new  regulation 
eliminates  paragraph  (a)  of  §  725.494. 
which  simply  repeats  the  security 
requirement  of  the  Act  and  refers  to  20 
CFR  part  726.  Because  this  provision  is 
discussed  in  considerable  detail  in  part 
726,  no  useful  purpose  is  served  by 
repeating  it  in  part  725.  The  remainder 
of  §  725.494  is  integrated  into  §  725.608. 
The  latter  section  now  establishes  a 
clear  duty  on  the  part  of  otherwise 
unsecured  operators  to  secure 
individual  claims  following  issuance  of 
an  effective  award  of  benefits.  The  new 
regulation  also  provides  a  mechanism 
for  enforcing  the  duty  to  secure  these 
benefit  payments.  Finally,  there  is 
currently  no  mechanism  by  which  the 
United  States  Treasurer  can  hold 
deposits  that  are  to  be  ised  to  pay 
monthly  benefits.  Accordingly,  the 
Department  has  altered  the  incorporated 
Longshore  Act  provision  to  provide 
authority  to  require  a  deposit  of 
negotiable  securities  with  a  Federal 
Reserve  Bank.  See  30  U.S.C.  632(a) 
(authorizing  the  Department  to  depart 
fttjm  incorporated  Longshore  Act 
provisions  in  order  to  facilitate  the 
administration  of  the  Black  Lung 
Benefits  Act). 

The  new  regulation  distinguishes 
between  the  obligations  ot  coal  mine 
operators  that  were  required  to  secure 
the  payment  of  benefits  under  the  Act 
and  failed  to  meet  that  obligation,  and 
those  coal  mine  construction  and 
transportation  employers  that  were  not 
required  to  secure.  The  former  are 
required  to  deposit  at  least  $175,000 
(the  current  average  value  of  a  claim)  for 
each  approved  claim.  This  amount  may 
be  increased  if  OWCP  believes  that 
additional  security  is  required  because, 
for  example,  the  miner  is  relatively 
young,  or  has  a  disabled  child.  In  cases 
in  which  the  miner's  age  and  the 
number  of  his  dependents  would  not 
ju.stify  the  entire  $175,000,  that  money 
will  provide  additional  security  for 
claims  filed  by  other  employees  of  the 
unsecured  operator.  On  the  other  hand, 
because  coal  mine  con.'^t ruction  and 
transportation  employers  have  not 
violated  the  Act's  security  requirement, 
they  are  entitled  to  a  more  precise 


calculation  of  their  potential  liability  for 
the  approved  claim,  and  may  not  be 
required  to  secure  other  claims  not  vet 
awarded. 

Consideration  was  given  to  imposing 
a  mandatory  duty  on  uninsured 
operators  and  coal  mine  construction  or 
transportation  employers  to  secure 
benefit  payments  immediately  following 
the  issuance  of  an  effective  award  of 
benefits,  without  awaiting  a  specifii 
directive  from  the  di.strid  diret.tor 
Sef:tion  725.494  currently  provides  that 
a  coal  mine  construclion  or 
transportation  employer  "which  may  be 
liable  for  the  payment  of  benefits  under 
this  part  or  Part  727  of  this  subchapter 
shall  take  such  action  as  may  be 
appropriate  to  guarantee  the  discharge 
of  such  liability."  Determining  the 
amount  of  security  required  in  the  case 
of  a  coal  mine  construction  or 
transportation  employer,  however, 
requires  an  individualized  calculation 
by  OWCP.  A  coal  mine  construction  or 
transportation  employer  cannot  be 
expected  to  perform  such  a  calculation 
without  assistance.  Accordingly,  the 
regulation  requires  that  OWCP  request 
such  an  employer  to  secure  the  payment 
of  benefits  before  an  order  can  be 
issued.  Such  a  request  will  also  give  the 
liable  operator  or  other  employer  an 
opportunity  to  demonstrate  its 
compliance  with  the  security 
requirement. 

The  regulation  places  the  initial 
burden  on  OWCP.  Once  an  effective 
award  is  issued,  the  district  office 
(which  will  receive  a  copy  of  all  such 
awards)  will  contact  the  Responsible 
Operator  sec-tion  of  OWCPs  Branch  of 
Standards,  Regulations,  and  Procedures, 
to  determine  whether  the  liable  party 
has  secured  its  obligations.  If  it  has  nol. 
the  district  director  will  inform  the 
operator  of  its  obligation  to  secure  the 
claim.  If  the  operator  fails  to  comply, 
the  district  director  may  direc:t  the 
deposit  of  appropriate  securities  or,  if 
the  claim  was  awarded  by  an 
administrative  law  judge,  the  Benefits 
Review  Board,  or  a  (ouri  of  appeals, 
request  the  appn     nate  Regional 
Solicitor's  office  to  file  a  motion  with 
the  administrative  law  judge.  This 
system  will  encourage  district  offices  to 
investigate  an  operator's  existing 
security,  request  the  posting  of  .security 
in  appropriate  cases,  and  to  take 
whatever  steps  are  nece.s.sary  to  require 
the  posting  of  such  security,  as  quickly 
as  possible. 

Paragraph  (g)  represents  the 
Department's  interpretation  of  the 
interplay  between  t(  432(b),  which 
excu.ses  coal  mine  construction  and 
transportation  employers  from  the  Act's 
general  security  requirement,  and 
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§  433(d),  which  imposes  personal 
liability  for  benefits  on  the  president, 
sei'.retary.  and  treasurer  of  an   . 
incorporated  operator  that  fails  to  secure 
the  payment  of  benefits.  Paragraph  (g) 
makes  clear  that  the  provisions  of 
§  433(d)  will  apply  to  incorporated  coal 
mine  construction  and  transportation 
employers  if  they  fail  to  comply  with  an 
order  requiring  post-award  security. 

20  CFR  725.608.  The  proposed 
changes  are  intended  to  simplify  the 
regulation,  and  to  allow  all  parties  to  a 
claim  to  ascertain  their  obligations  and 
rights  with  respect  to  the  payment  of 
interest.  In  general,  the  purpose  of 
interest  is  "to  ensure  that  an  injured 
party  is  fully  compensated  for  its  loss.'" 
City  of  Milwaukee  v.  Cement  Division, 
National  Gypsum  Co..  115  S.  Ct.  2091, 
2095  (1995).  The  Black  Lung  Benefits 
Amendments  of  1981  amended  the  Act 
to  provide  that  an  operator  that 
withholds  the  payment  of  retroactive 
benefits  pending  review  of  an  initial 
determination  of  eligibility  shall  begin 
to  accrue  liability  for  interest  30  days 
after  the  initial  determination.  30  U.S.C. 
932(d).  The  initial  determination  serves 
as  the  first  notice  to  an  operator  that  it 
may  have  incurred  a  potential  obligation 
to  pay  benefits,  and  the  statute  and 
regulations  recognize  that  the 
computation  of  interest  from  an  earlier 
point  in  time  may  not  be  equitable.  See 
Stapleton  v.  Westmoreland  Coal  Cn  . 
785  F.2d  424.  438  n.  12  (4th  Cir.  1986) 
(en  banc),  rev'd  on  other  grounds  sub 
nom.  Mullins  Coal  Co.  v.  Director. 
OWCP.  484  U.S.  135  (1987).  Proposed 
paragraph  (a)(3)  applies  the  same  rule 
governing  liability  for  interest  to 
medical  benefits,  an  issue  which  the 
present  regulation  does  not  address. 

Paragraph  (b)  of  the  current  regulation 
is  unchanged.  As  the  courts  have 
recognized,  the  language  of  this 
provision  is  broad  enough  to  entitle  the 
Department  to  interest  on  any  benefits 
paid  from  the  Trust  Fund,  including 
both  monthly  disability  benefits  and 
medical  treatment  expen.ses.  Reich  v, 
Youghioghenv  &■  Ohio  Cool  Co.,  66  F.3d 
111,  117  (6th  Cir.  1995). 

In  proposed  paragraph  (c).  the 
Department  recognizes  that  delays  in 
the  payment  of  attorney's  fees  under  the 
Act  have  contributed  to  the 
unwillingness  of  attorneys  in  many 
areas  of  the  country  to  accept  black  lung 
benefits  cases.  Under  an  incorporated 
provision  of  the  Longshore  and  Harbor 
VVorkers'  Compensation  Ad.  attorneys 
may  re<;eive  compensation  only  if  they 
are  successful,  and  only  after  the  award 
of  the  claimant's  benefits  becomes  final. 
33  U.S.C.  928,  as  incorporated  by  30 
U.S.C.  932(a).  Because  an  award  of 
benefits  may  not  become  final  until 


years  after  the  attorney's  fee  application 
has  been  approved  by  the  adjudication 
officer,  the  value  of  the  fee  that  the 
attorney  ultimately  re<;eives  will  be 
reduced  by  intervening  infiation. 
Although  the  BLDTF  may  not  pay 
interest,  see  26  U.S.C.  9501(d),  the 
Department  believes  that  awarding 
interest  on  fee  awards  in  responsible 
operator  cases,  the  majority  of  cases 
currently  litigated,  will  encourage 
attorneys  to  represent  black  lung 
claimants  by  reducing  the  cost  of 
adjudicatory  delays.  This  position  is 
also  consistent  with  Supreme  Court 
precedent,  Missouri  v.  Jenkins,  491  U.S. 
274  (1989). 

20  CFH  725.609.  Several  of  the 
Department's  recent  enforcement  cases 
have  involved  responsible  operators  or 
insurers  that  became  financially 
incapable  of  paying  benefits  after  having 
fully  litigated  the  merits  of  the 
claimant's  entitlement.  As  a  result, 
although  the  final  award  is  directed 
against  one  entity,  the  Department  must 
seek  to  enforce  the  award  against 
another.  The  Act  currently  provides 
ample  authority  for  such  enforcement. 
See,  e.g.,  30  U.S.C.  932(i).  In  Donovan 
V.  McKee.  845  F.2d  70,  72  (4th  Cir. 
1988),  the  Fourth  Circuit  refused  to 
sanction  "a  licen,se  for  operators  to 
avoid  benefit  payments  by  effecting 
convenient  changes  of  the  business  form 
under  which  coal  mining  operations  are 
conducted.  There  is  no  warrant  in  the 
statutory  language  or  purpose  for 
allowing  operators  to  resort  to  such 
shell  game  maneuvers  to  avoid  liability 
for  paying  black  lung  benefits." 
Obviously,  requiring  the  Department 
and  the  award  beneficiary  to  obtain  a 
new  order  in  accordance  with  the 
claims  procedure  outlined  in  part  725 
would  allow  such  operators  to  delay 
indefinitely  the  enforcement  of  their 
obligations  by  undergoing  frequent 
changes  in  identity.  In  addition,  such  an 
approach  would  have  the  unfortunate 
result  of  requiring  claimants  to  relitigate 
their  entitlement  to  benefits. 

Even  if  the  change  in  the  operator's 
identity  is  wholly  unrelated  to  a  desire 
to  avoid  liability  for  black  lung  benefits, 
the  Act  should  be  construed  to 
effe<:tuale  Congress's  stated  intent  to 
impo.se  liability  for  benefits  payable 
under  Part  C  of  the  Act  on  individual 
coal  mine  operators.  In  recognizing  the 
expansive  scope  of  the  Act's  provisions 
relating  to  the  industry's  liability,  and 
the  broad  authority  vested  in  the 
Department  to  carry  out  the  provisions 
of  the  Act,  see  30  U.S.C.  932(a).  (h), 
936(a),  the  proposed  regulation  simply 
codifies  the  Department's  existing 
interpretation  of  the  Act  with  respect  to 
the  enforcement  of  benefits. 


Paragraph  (a)  recognizes  that  the 
owners  of  sole  proprietorships  and  the 
principals  in  partnerships  are  directly 
liable  for  the  debts  incurred  by  their 
companies.  Moreover,  as  the  Fourth 
Circuit  noted  in  McKee,  such 
individuals  are  "unquestionably 
operators."  845  F.2d  at  72. 

Paragraph  (b)  implements  §  423(d)  of 
the  Act.  30  U.S.C.  933(d).  That  statutory 
section  provides  that  where  an  operator 
is  a  corporation  that  has  failed  to  secure 
its  liability  for  benefits  under  the  Act, 
the  president,  secretary,  and  treasurer  of 
such  corporation  "shall  be  severally 
personally  liable,  jointly  with  such 
corporation,  for  any  benefit  which  may 
accrue  under  this  title  in  respect  to  any 
disability  which  may  occur  to  any 
employee  of  such  corporation  while  it 
shall  so  fail  to  secure  the  payment  of 
benefits  as  required  by  this  section." 
Although  such  officers-  do  not  meet  the 
definition  of  the  term  "operator" 
(§  725.491),  they  may  be  held  liable  for 
the  payment  of  benefits  once  the 
corporation  has  been  determined  to  be 
the  responsible  operator.  Paragraph  (b) 
further  recognizes  the  ongoing  nature  of 
the  duty  imposed  on  the  named 
corporate  officers  by  §  423.  For  example. 
§  423(a)  provides  that  an  operator  is 
responsible  for  "insuring  and  keeping 
insured  the  payment  of  such  benefits." 
The  Department's  proposed  civil  money 
penalty  regulations  (20  CFR  part  726. 
subpart  D)  recognize  a  similar  ongoing 
duty  with  respect  to  self-insured 
operators  [see  proposed  §  726.302(b)). 
Thus,  any  person  who  becomes  a 
corporate  officer  of  the  responsible 
operator  after  the  miner  ceases  his 
employment  may  be  held  personally 
liable  for  the  payment  of  the  miner's 
benefits.  The  regulation  allows  such  a 
corporate  officer  to  limit  his  personal 
liability  by  ensuring  that  the  corporation 
posts  security  for  the  claim  under 
§725.606. 

Paragraph  (c)  implements  the  Act's 
successor  operator  provisions  in  cases 
where  the  prior  operator  becomes 
unable  to  pay  an  award  of  benefits.  30 
U.S.C.  932(i).  In  such  cases,  the  Act 
imposes  liability  on  any  operator  that 
may  be  considered  a  "successor 
operator."  For  example,  where  one 
operator  merges  into  another,  the 
Dtepartment  or  any  beneficiary  of  an 
award  should  be  able  to  quickly  and 
summarily  enforce  the  pre-existing 
obligations  of  the  first  operator  against 
the  .second.  The  regulation  recognizes 
that  the  liability  of  successor  operators 
in  the  enforcement  context  should  be 
limited  to  those  claims  of  which  they 
have  constructive  notice  at  the  time  of 
the  event  which  gave  rise  to  the 
successor  liability.  For  example,  if  one 
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company  purchased  the  coal  mining 
business  of  another  on  January  1,  1990, 
it  will  be  deemed  to  have  notice  of  all 
claims  Hied  against  the  seller  as  of  that 
date.  If  the  seller  subsequently  becomes 
unable  to  pay  any  beneHts  due  in  those 
claims,  those  obligations  may  be 
enforced  directly  against  the  successor 
operator.  Any  claims  filed  after  the  date 
of  sale  may  be  enforced  against  the 
successor  only  if  the  successor  is 
provided  with  an  opportunity  to  litigate 
the  miner's  entitlement  to  benefits  in 
the  claims  process  set  forth  in  Subparts 
E  and  Fof  this  part. 

Paragraph  (df  deals  with  companies 
which  mine  coal  through  subsidiaries, 
joint  ventures,  or  other  business  entities 
which  they  own  or  control.  Such 
companies  may  be  considered  operators 
under  the  Act  (see  proposed  §  725.491), 
and  must  ensure  fhe  payment  of  benefits 
by,  and  thus  assume  the  risk  of  any 
failure  on  the  part  of,  such  subsidiaries, 
joint  ventures,  or  other  business  entities. 
For  example,  a  parent  company  may  not 
avoid  its  existing  liability  by  dissolving 
or  liquidating  a  subsidiary  company. 
Any  pre-existing  obligations  of  such 
subsidiary  may  be  enforced  against  such 
parent  company  without  further  resort 
to  the  claims  process. 

Finally,  paragraph  (e)  is  a  catch-all 
provision  designed  to  put  all  parties  on 
notice  that  the  Department  can  take  full 
advantage  of  any  other  applicable 
federal  or  state  law.  For  example,  the 
Def>artment  has  encountered  a  number 
of  cases  in  which  the  responsible 
operator  has  gone  out  of  business  and  its 
insurer  has  been  declared  insolvent  by 
the  state  in  which  it  was  established.  In 
such  a  case,  the  Department  and  the 
award  beneficiary  may  collect  from  a 
state  insurance  guaranty  association 
where  state  law  requires  such  an 
association  to  assume  the  insurer's 
liabilities. 

20  CFR  725.620.  Paragraph  (a)  must 
be  amended  to  conform  with  revisions 
to  §  725.495  and  part  726.  Section 
725.495  is  being  amended  and  its 
contents  moved  to  a  more  appropriate 
location,  subpart  D  of  part  726,  the 
regulations  governing  enforcement  of 
the  obligation  to  insure  and  the 
assessment  of  a  penalty  for  failure  to 
secure  benefit  payments.  Thus, 
§  725.620(a)  must  contain  a  cross- 
reference  to  the  new  location  of  the 
relevant  material. 

20  CFR  725.621.  In  accordance  with 
the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134,  §  31001(s),  110 
Stat.  1358),  which  amended  the  Federal 
Civil  Penalties  Inflation  Adjustment  Act 
of  1990  (Pub.  L.  101-410,  104  Stat.  890), 
the  maximum  penalty  amount  for  failing 
to  file  a  report  required  by  the 


Secretary's  regulations,  see  30  USC 
§  942(b),  must  be  increased  by  ten 
percent  with  respect  to  violations  that 
take  place  after  these  proposed 
regulations  become  effective. 

Subpart  J — Medical  Benefits  and 
Vocational  Rehabilitation 

20  CFR  725.701.  Section  725.701 
should  be  amended  to  codify  the 
presumption  of  coverage  created  by  the 
United  States  Court  of  Appeals  for  the 
Fourth  Circuit  in  Doris  Coal  Co.  v. 
Director,  OWCF,  938  F.2d  492  (4th  Cir. 
1991).  In  Doris  Coal  Co.,  the  Fourth 
Circuit  recognized  that  the  broad 
definition  of  pneumoconiosis 
necessarily  brought  within  its  ambit 
most  pulmonary  disorders  for  which  a 
miner  might  receive  treatment.  The 
Court  therefore  concluded  that  "when  a 
miner  receives  treatment  for  a 
pulmonary  disorder,  a  presumption 
arises  that  the  disorder  was  caused  or  at 
least  aggravated  by  the  miner's 
pneumoconiosis."  938  F.2d  at  496.  The 
Department  endorses  this  approach,  and 
accordingly  amends  §  725.701  to  codify 
it.  Althou^  the  decision  does  not 
describe  the  means  of  rebutting  the 
presumption,  the  proposed  regulation 
requires  evidence  which  completely 
severs  the  presumed  nexus  between  the 
pulmonary  disorder  and  the  miner's 
pneumoconiosis.  The  proposed 
regulation  also  prohibits  use  of  evidence 
which  challenges  the  miner's 
underlying  entitlement  to  benefits  as  a 
means  of  showing  that  the  treatment 
cannot  be  compensable.  A  final  award 
of  benefits  establishing  that  the  miner  is 
totally  disabled  due  to  pneumoconiosis 
arising  out  of  coal  mine  employment 
precludes  reliance  on  any  medical 
evidence  that  is  inconsistent  with  that 
award.  The  proper  forum  for  such 
evidence  is  modification  (see  §  725.310). 

20  CFR  725.706.  The  historical  rise  in 
treatment  costs  warrants  raising  the  no- 
approval  dollar  amount  in  paragraph  (b) 
fi-om  $100.00  to  $300.00. 

20  CFR  Part  726— Black  Lung  Benefits; 
Requirements  for  Coal  Mine  Operators' 
Insurance 

Subpart  A — General 

20  CFR  726.2.  Paragraph  (e)  is  added 
to  recognize  the  addition  of  subpart  D  of 
part  726,  governing  the  assessment  of 
civil  money  penalties. 

20  CFR  726.8.  Proposed  §  726.8  is 
intended  to  define  certain  terms  that  are 
used  in  part  726.  The  terms  "employ" 
and  "employment"  are  important  not 
only  to  the  Department's  enforcement  of 
the  Act's  civil  money  penalty 
provisions,  but  also  to  the  liability  of 
insurance  carriers  and  sureties.  Thus, 


both  the  required  insurance 
endorsement,  set  forth  at  §  726.203,  and 
the  standard  surety  bond  form,  use  the 
term  "employment   '  Paragraph  (d). 
which  is  identical  to  proposed 
paragraph  725, 493(a)(1),  codifies  the 
Department's  position  that  these  terms 
should  be  given  the  broadest  possible 
interpretation. 

Subpart  B — Authorization  of  Self- 
Insurers 

20  CFR  726  101,  .104.  .105.    109.    110, 
111.  The  Departments  existing  self- 
insurance  regulations  do  not  contain  a 
list  of  the  factors  that  the  Department 
currently  considers  in  setting  the 
amount  of  security  required  of  an 
operator  seeking  authorization  to  self- 
insure  its  benefit  obligations.  The 
formula  set  forth  in  §  726.101(b)(4)  was 
intended  to  be  used  only  in  1974.  See 
current  20  CFR  726.105'  The  revisions 
to  §  726.101(b)(4)  eliminate  the  22-year 
old  formula  in  favor  of  a  non-exclusive 
list  of  factors,  now  set  forth  in  §  726.105. 
These  factors  are  a  more  accurate 
reflection  of  the  Department's  current 
method  of  setting  a  security  amount. 
Language  referring  to  the  formula  in 
§  726.101  has  been  deleted  from 
§  726.105.  In  addition,  §  726.104  has 
been  revised  to  recognize  two  forms  of 
security  (letters  of  credit  and  tax-exempt 
trusts)  that  the  Department  did  not 
allow  in  1974,  when  these  regulations 
were  last  amended,  but  that  it  does 
allow  now.  Paragraph  (b)(4)  reflects  the 
Department's  decision  to  allow  self- 
insurers  to  use  letters  of  credit  only  in 
combination  with  another  form  of 
security.  Sections  726.101,  726.109, 
726.110  and  726.111  have  been  revised 
to  remove  sf>ecific  references  to  the 
earlier  forms  of  security  and  to 
substitute  more  general  references. 
20  CFR  726.106.  The  reference  in 
paragraph  (c)  to  "31  CFR  203.7  and 
203.8"  is  incorrect.  The  regulation  is 
revised  to  reference  "31  CFR  Part  225," 
which  contains  the  appropriate 
regulations  governing  deposits  with  the 
United  States. 

20  CFR  726.114.  A  new  paragraph  (c) 
has  been  added  to  codify  the 
DejMrtment's  position  that  coal  mine 
operators  authorized  to  self-insure  their 
benefit  liability  under  30  U.S.C.  933(a) 
continue  to  be  responsible  for 
maintaining  adequate  security  even  after 
they  have  ceased  mining  coal.  See  the 
explanation  to  §§  726.3OO-.320,  below. 
Paragraph  (b)  is  revised  to  eliminate  the 
specific  reference  to  the  forms  of 
security  previously  accepted  by  the 
Department  in  favor  of  a  more  general 
reference.  See  discussion  of  §726.104, 
above. 
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Subpart  D — Civil  Money  Penalties 

20 CFR  726.300-320.  Section  423  of 
the  Black  Lung  BeneHt.s  Act  requires 
each  coal  mine  operator  to  secure  its 
liability  for  benefits  by  qualifying  as  a 
self-insurer  in  accordance  with 
regulations  prescribed  by  the  Secretary. 
or  by  insuring  and  keeping  insured  the 
payment  of  such  benefits  with  a 
licensed  workers'  compensation  insurer. 
30  U.S.C.  933(a).  Section  423  also 
provides  that  each  coal  mine  operator 
failing  to  meet  its  insurance  obligation 
shall  be  subject  to  a  civil  money  penalty 
ofup  to  $1,000  per  day.  30  U.S.C. 
933(d)(1).  In  accordance  with  the  Debt 
Collection  Improvement  Act  of  1996 
(Pub.  L.  104-134,  §31001(s).  110  Stat. 
1358).  which  amended  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (Pub.  L.  101-410.  104  Stat.  890), 
the  maximum  penalty  amount  must  be 
increased  by  ten  pert;ent  with  respect  to 
violations  that  take  place  after  these 
proposed  regulations  become  effective. 

Tne  proposed  regulations  are 
designed  to  enhance  administration  of 
the  civil  money  penalty  program.  The 
Department  intends  to  minimize  the 
burden  that  uninsured  operators  place 
on  those  operators  in  compliance  with 
the  Act's  requirements  and  on  the  Black 
Lung  Disability  Trust  Fund.  For 
example,  in  a  case  where  the  miner's 
most  recent  employer  was  not  insured, 
potential  liability  for  benefits  will 
typically  fall  on  an  earlier  employer 
which  secured  its  benefits  liability.  This 
situation  places  an  additional  burden  on 
an  operator  fully  in  compliance  with  the 
Act's  insurance  requirements.  See 
Director.  OWCP  v.  Trace  Fork  Coal  Co.. 
67  F.3d  503.  507  (4th  Cir.  1995). 
Similarly,  if  no  operator  may  be  held 
liable  for  the  payment  of  a  miner's 
benefits,  the  Trust  Fund  must  assume 
liability,  26  U.S.C.  9501(d)(1)(B), 
placing  an  additional'financial  burden 
on  the  indebted  Fund. 

Currently,  the  Department's 
procedural  and  substantive  criteria  for 
administering  the  Act's  penalty 
provision  are  contained  in  a  single 
regulation,  20  CFR  725.495,  proposed  in 
April.  1978  and  promulgated,  without 
comment,  in  August,  1978.  The 
proposed  changes,  which  significantly 
alter  the  existing  regulation,  are  in 
accordance  with  the  1979 
recommendations  of  the  Admini.strative 
Conference  of  the  United  States,  1  CFR 
305.79-3.  In  particular,  the  new 
regulations  are  intended  to  acx:omplish 
three  goals:  (1)  establish  criteria  to  be 
used  in  assessing  penalties  against  coal 
mine  operators:  (2)  provide  affected 
parties  with  notice  of  those  criteria:  and 
(3)  streamline  the  assessment  process. 


The  current  regulation  provides  only 
that  an  administrative  law  judge  should 
impose  "the  maximum  penalty 
allowed"  in  the  absence  of  "mitigating" 
circumstances.  20  CFR  725.495(d).  The 
regulation,  however,  does  not  define 
mitigating  circumstances.  By  allowing 
each  admini.strative  law  judge  to 
determine  penalty  amounts  in  this 
manner,  the  regulation  encourages 
subjective  and  inconsistent  application 
of  the  statutory  penalty.  In  Kleppe  v. 
Deltn  Mining.'lnc.  423  U.S.  403  (1976), 
the  Supreme  Court  noted  that  the 
Interior  Department  had  only  recently 
developed  formulas  to  be  used  in 
determining  penalty  amounts  under  the 
Federal  Mine  Safety  and  Health  Act. 
The  Court  noted  that  "|u|se  of  the 
current  regulations  is  preferable  to  the 
ad  hoc  consideration  given  the 
Istatutorvl  criteria  in  this  case."  413 
U.S.  at  409  n.2. 

The  proposed  regulations  address  this 
problem  by  presenting  a  graduated 
series  of  possible  penalties  based  on  a 
set  of  enumerated  criteria.  The 
regulations  adjust  the  penalty  based  on 
an  operator's  size,  its  prior  notice  of  the 
Act's  insurance  requirements,  and  the 
operator's  action,  or  lack  thereof, 
following  notification  of  the  insurance 
requirements.  By  publishing  these 
regulations,  the  Department  establishes 
penalty  criteria  and  provides  the  public 
with  notice  of  those  criteria  for  the  first 
time. 

The  proposed  regulations  also  make 
two  procedural  changes  designed  to 
streamline  the  penalty  assessment 
process.  Unlike  the  current  regulation, 
which  requires  the  Office  of  Workers' 
Compensation  Programs  to  refer  any 
case  to  the  Office  of  Administrative  Law 
Judges,  whether  contested  or  not,  the 
proposed  regulations  allow  the 
Departments  initial  proposed  penalty  to 
become  final  if  no  party  requests  a 
hearing.  This  proposal  recognizes  the 
wisdom  and  applicability  of  the 
Supreme  Court's  observation  in 
National  Independent  Coal  Operators' 
Association  v.  Kleppe,  423  U.S.  388.  399 
(1976),  which  also  arose  under  the 
Federal  Mine  Health  and  Safety  Act.  In 
that  decision,  the  Court  observed  that 
'[elffective  enforcement  of  the  Act 
would  be  weakened  if  the  Secretary 
were  required  to  make  findings  of  fact 
for  every  penalty  assessment  including 
those  cases  in  which  the  mine  ojaerator 
did  not  request  a  hearing  and  thereby 
indicated  no  disagreement  with  the 
Secretary's  propo.sed  determination."  In 
addition,  the  proposed  regulations 
provide  for  discretionary  "appellate" 
review  of  administrative  law  judge 
decisions  by  the  Secretary  of  Labor  at 
the  request  of  any  party.  Upon  receipt 


of  a  timely  fyetition  for  review,  the 
Secretary  will  determine  whether 
review  is  warranted.  This  change  is 
designed  to  encourage  the  consistent 
application  of  the  criteria  used  to  assess 
a  penalty.  It  is  hoped  that  a  uniform 
body  of  penalty  decisions  will  result 
from  allowing  the  Secretary  of  Labor  to 
review  the  decisions  of  administrative 
law  judges. 

Substantively,  the  new  regulations 
add  a  definition  of  the  time  period 
within  which  coal  mine  operators  must 
comply  with  the  security  requirement. 
The  proposed  regulation,  §  726.302(b), 
distinguishes  between  operators  that 
purchase  commercial  insurance  to 
secure  their  liability  and  those  that  self- 
insure.  The  obligations  of  the  former  are 
extinguished  when  they  cease  mining 
coal,  while  the  latter  group  must 
continue  to  secure  the  payment  of 
benefits.  This  distinction  is  based  on 
important  differences  in  the  type  of 
insurance  coverage  secured  by  each 
group. 

Under  the  Act.  commercial  insurance 
issued  to  cover  black  lung  liability  has 
no  upper  monetary  limit;  in  exchange 
for  a  premium,  the  carrier  agrees  to 
assume  liability  for  all  claims  arising 
out  of  employment  during  the  period 
covered  by  the  premium.  Thus,  an 
operator  that  has  purchased  insurance 
for  the  duration  of  its  operation  of  a 
mine  does  not  leave  behind  any 
unsecured  liability  when  it  ceases  coal 
mining. 

In  contrast,  the  Department  typically 
does  not  require  self-insured  operators 
to  post  bonds  or  other  security  with  a 
face  value  that  would  cover  all  of  the 
operator's  expected  black  lung  liability. 
Indeed,  requiring  security  for  the  full 
amount  of  expected  benefits  might  well 
impose  costs  that  many  otherwise  low- 
risk  operators  could  not  bear.  Rather, 
the  Department  has  been  willing  to  rely 
in  part  on  a  company's  size  as  a  partial 
guarantor  of  future  benefit  payments. 
Accordingly,  depending  on  the 
operator's  assets,  the  Department 
usually  requires  security  to  cover  only 
from  three  to  fifteen  years  of  the 
operator's  payments  on  claims  currently 
in  award  status. 

This  requirement,  however,  has  lefl 
the  Department  vulnerable  in  several 
recent  bankruptcies  involving  large  self- 
insured  operators,  such  as  the  LTV 
Corporation  and  CF&I  Fabricators.  In 
both  cases,  the  companies  had  ceased 
mining  coal  several  years  before  filing 
for  bankruptcy  protection,  and  had  not 
purchased  bonds  that  reflected  their 
post-mining  claims  experience.  The 
proposed  regulations  attempt  to  remedy 
this  problem  by  requiring  self-insured 
operators  to  continue  to  secure  the 
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payment  of  benefits  to  their  employees 
even  after  the  operator  has  ceased 
mining  coal.  A  new  paragraph  (c)  has 
been  added  to  §  726.114  to  provide 
notice  of  this  duty  to  operators  seeking 
authorization  to  self-insure  their 
liabilities. 

Finally,  the  proposed  regulations  will 
be  moved  from  part  725,  which  governs 
the  processing,  adjudication,  payment, 
and  enforcement  of  claims  for  benefits 
under  the  Act,  to  part  726,  which  deals 
exclusively  with  issues  of  insurance  and 
self-insurance.  This  move  is  intended  to 
centralize  the  regulations  implementing 
§  423  of  the  Act.  The  Department  also 
hopes  to  eliminate  any  potential 
confusion  about  the  applicability  of 
certain  incorporated  provisions  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act.  These  provisions 
simply  do  not  apply  to  penalty 
assessments. 

20  CFR  Part  727— Review  of  Pending 
and  Denied  Claims  under  the  Black 
Lung  Benefits  Reform  Act  of  1977 

In  1978,  Congress  required  the 
Department  of  Labor  to  promulgate 
interim  entitlement  criteria  that  were 
"no  more  restrictive"  than  criteria  used 
to  adjudicate  claims  that  had  been  filed 
with  the  Social  Security  Administration 
under  Part  B  of  the  Black  Lung  Benefits 
Act.  These  interim  criteria  were  to  be 
used  until  the  Department  could 
develop  permanent  criteria.  The  part 
727  interim  regulations  were  published 
at  43  FR  36818,  Aug.  18,  1978.  Because 
the  Department's  permanent  part  718 
criteria  took  effect  on  April  1, 1980,  see 
20  CFR  718.2,  the  part  727  regulations 
only  apply  to  claims  filed  before  that 
date.  The  Department  estimates  that 
several  hundred  part  727  claims  remain 
pending  in  various  stages  of 
adjudication.  Because  the  parties  to 
these  claims  are  quite  familiar  with  the 
standards  for  establishing  eligibility 
under  part  727,  and  no  new  claims  will 
be  adjudicated  under  these  standards, 
the  Department  intends  to  discontinue 
the  annual  publication  of  part  727  in  the 
Code  of  Federal  Regulations.  Those 
standards  will  remain  in  effect  for  all 
claims  to  which  they  apply.  Parties 
interested  in  reviewing  part  727  may 
consult  earlier  editions  of  the  Code  of 
Federal  Regulations  or  the  Federal 
Register  in  which  the  regulations  were 
originally  published. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  supervision  of  Bernard 
Anderson,  Assistant  Secretary  of  Labor 
for  Employment  Standards. 

The  principal  authors  of  this 
document  are  Rae  Ellen  James,  Deputy 


Associate  Solicitor;  Richard  Seid, 
Counsel  for  Administrative  Litigation 
and  Legal  Advice;  and  Michael  Denney, 
Counsel  for  Enforcement,  Black  Lung 
Benefits  Division,  Office  of  the  Solicitor. 
U.S.  Department  of  Labor.  Personnel 
from  the  Division  of  Coal  Mine  Workers' 
Compensation,  Office  pf  Workers' 
Compensation  Programs,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  assisted  in  the 
preparation  of  the  document. 

Executive  Order  12866 

The  Department  believes  that  the 
proposed  regulatory  changes  will  not 
have  a. significant  economic  impact 
upon  the  coal  industry  or  significantly 
affect  the  approval  rate  for  black  lung 
claims.  The  proposed  changes  do  not 
pose  novel  legal  or  policy  issues  within 
the  meaning  of  the  Executive  Order 
since  most  of  the  proposed  changes  are 
codifications  of  appellate  decisions  or 
procedural  in  nature.  The  proposed 
changes  are  intended  to  encourage 
faster,  fairer  and  cheaper  benefit 
determinations  as  well  as  make  it  easier 
to  enforce  employers'  and  insurers' 
responsibilities  to  pay  benefits.  They  are 
part  of  the  Reinvention  initiatives 
supported  by  the  Naiional  Performance 
Review  and  have  been  reviewed  by  the 
Office  of  Management  and  Budget  for 
consistency  with  its  objectives. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  E.O.  12875,  this  rule  does  not  include 
any  federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local 
and  tribal  governments,  or  increased 
expenditures  by  the  private  sector  of 
more  than  $100  million. 

Paperwork  Reduction  Act 

The  proposed  changes  would 
establish  no  new  record  keeping 
requirements.  Moreover,  they  seek  to 
reduce  the  volume  of  medical 
examination  and  consultants'  reports 
which  are  currently  created  solely  for 
the  purpose  of  litigation  by  limiting  the 
amount  of  such  medical  evidence  which 
will  be  admissible  in  black  lung 
proceedings. 

Regulatory  Flexibility  Act,  as  Amended 

The  American  coal  industry  has 
produced  a  billion  tons  of  coal 
(anthracite,  bituminous  and  lignite) 
each  year  since  1990.  The  industry's 
output  is  worth  approximately  $20 
billion  per  year,  with  the  precise  total 
varying  depending  on  market 
conditions.  Major  segments  of  the 
industry  are  highly  mechanized  and 
very  capital  intensive,  especially  surface 


mining  operations  and  underground 
operations  using  long  wall  mining 
technology.  More  traditional  segments 
of  the  industry  which  still  rely  on  the 
older  continuous  miner  technology  are 
somewhat  more  labor  intensive.  Overall, 
however,  labor  costs  in  the  industry 
equal  less  than  one  fourth  of  the  value 
of  its  product  output.  Employment  in 
the  coal  industry  has  been  steadily 
declining  as  a  result  of  increased 
mechanization,  h  peaked  at  three- 
quarters  of  a  million  men  and  boys  in 
1918  when  total  production  reached 
nearly  700  million  tons.  That 
production  record  stood  until  the 
Second  World  War,  when  new  highs 
were  reached  with  a  workforce  which 
had  declined  by  250,000. 

The  1995  workforce  in  the  industry 
was  only  97,380  according  to  the  Mine 
Safety  and  Health  Administration 
(MSHA)  Bureau  of  Labor  Statistics  data 
reflects  an  average  hourly  pay  rate  in  the 
coal  industry  for  production  or  non- 
supervisory  workers  in  1995  of  $18.44. 
Assuming  full  year  round  employment, 
but  no  overtime,  the  annual  per 
employee  wage  costs  would  be  $38,355 
($18.44  per  hour  times  2080  hours). 
Projecting  that  figure  to  the  1995 
workforce  yields  an  annual  labor  cost  of 
approximately  $3.7  billion. 

Employers  engaged  in  the  extraction 
and  preparation  of  coal  are  required  by 
the  Black  Lung  Benefits  Act  to  "secure 
the  payment  "  of  any  benefits  to  former 
employees  for  which  they  are  found 
liable.  They  may  either  qualify  with  the 
Department  of  Labor  as  self-insurers  or 
purchase  insurance  to  satisfy  that 
statutory  obligation. 

Self-insurer  status  is  only  granted  to 
companies  with  a  net  worth  of  at  least 
$10  million  and  at  least  three  years' 
operating  experience  in  the  industry. 
Approximately  ten  percent  of  the 
companies  now  active  in  the  industry 
are  authorized  self-insurers  or 
subsidiaries  of  a  corporate  parent  which 
is  an  authorized  self-insurer  which  has 
guaranteed  their  liabilities  under  the 
Act.  The  remaining  companies  m  the 
industry  are  dependent  upon  insurance 
to  meet  their  obligations.  This  is 
normally  done  by  purchasing  a  Federal 
Black  Lung  rider  as  an  attachment  to 
their  state  workers'  compensation 
insurance  policy  Premium  rates  for  this 
insurance  are  established  by  the 
individual  states  and  not  by  the  Federal 
Government. 

The  Division  of  Coal  Mine  Workers' 
Compensation  has  published  in  its 
Annual  Reports  occupational  disease 
insurance  rates  for  eleven  major  coal 
producing  states  for  the  largest  group  of 
covered  workers — underground 
bituminous  coal  miners — since  the 
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1970's.  These  rates  are  assessed  per 
$100  of  payroll.  Because  of  the  offset 
provisions,  combined  state  and  Federal 
occupational  disease  coverage  rates 
were  initially  published.  However, 
beginning  with  the  1986  report,  the  state 
and  Federal  rates  are  now  shown 
separately,  for  those  states  which 
calculate  them  separately. 

From  1986  through  1994  (the  last  year 
for  which  data  has  been  published),  the 
average  Federal  black  lung  insurance 
rates  have  been  virtually  constant  for 
the  nine  states  for  which  comparable 
data  is  available  throughout  the  period. 
In  1986,  the  average  rate  was  $4.23  per 
$100  of  payroll;  for  1994  it  was  $4.33, 
an  increase  of  only  2.4%.  During  that 
period.  Federal  coverage  rates  increased 
in  four  states  (Alabama,  Illinois, 
Kentucky  and  Tennessee),  declined  in 
three  states  (Colorado,  Indiana  and 
Utah)  and  remained  unchanged  in  two 
states  (Virginia  and  West  Virginia). 
When  a  weighted  average  rate  is 
calculated  based  on  the  number  of 
underground  miners  in  each  state,  the 
rate  becomes  $3.65  per  $100  of  payroll. 

Assuming  a  maximum  impact 
scenario,  the  total  coal  industry  cost  for 
complying  with  the  Act's  insurance 
requirements  would  currently  be  $135 
million  ($3.7  billion  of  payroll  times 
$3.65  per  $100  of  payroll)'  In  fact,  it  is 
significantly  less.  Most  larger  employers 
opt  for  self-insurance  not  only  because 
it  provides  direct  control  overclaims 
made  against  them  by  their  former 
employees  but  also  because  it  is  less 
expensive  than  the  purchase  of 
commercial  coverage.  Also,  some  job 
classifications,  especially  in  surface 
mining,  carry  a  lower  premium  rate  than 
that  which  is  applicable  to  underground 
bituminous  miners.  To  produce  an 
economic  impact  on  the  coal  industry  of 
$100  million  per  year  or  more,  these 
insurance  costs  would  have  to  increase 
by  over  70%.  Insurance  rates  are  based 
largely  on  a  combination  of  historical 
experience  and  actuarial  projections  of 
future  liabilities. 

The  current  insurance  rates  are  based 
on  the  experience  with  eligibility 
criteria  as  they  have  existed  since  the 
1981  Amendments  to  the  Act  became 
effective  on  January  1,  1982.  Under 
those  criteria  only  7.5%  of  the  persons 
who  have  applied  for  benefits  have  been 
awarded  them.  A  70%  increase  in 
approvals  would  be  required  to  carry 
that  approval  rate  up  to  13%.  However, 
there  is  nothing  in  the  proposed 
regulatory  changes  which  alters  those 
eligibility  criteria.  Most  of  the  changes 
reflect  a  codification  of  appellate 
decisions.  Many  of  those  decisions 
involve  liberalizing  constructions  of  the 
Act  and  regulations:  however,  the  single 


most  important  decision  reflected  is  one 
by  the  Supreme  Court  striking  down  the 
"true  doubt"  rule.  This  decision 
requires  the  claimant  to  prove  each 
element  of  his  case  by  a  preponderance 
of  the  evidence  and  prohibits  giving  the 
claimant  the  benefit  of  the  doubt  when 
the  evidence  is  evenly  balanced  for  and 
against  entitlement.  Although  these 
changes  are  expected  to  simplify, 
expyedite  and  make  more  uniform  the 
results  of  the  claims  development  and 
decision  prof;esses,  they  are  unlikely  to 
significantly  alter  case  outcomes. 

The  major  changes  proposed  are 
procedural  ones  intended  to  level  the 
playing  field  between  the  individual 
claimant  and  the  employer  or  insurer  by 
placing  limits  upon  the  amount  of 
evidence  which  each  party  can  submit. 
The  shift  from  a  foc;us  on  the  quantity 
of  evidence  to  the  quality  of  the 
evidence  is  a  significant  one  in  terms  of 
addressing  past  perceptions  of 
unfairness  in  the  present  system. 

However,  the  employer  or  insurer, 
who  could  previously  overwhelm  the 
miner  by  the  quantity  of  consultant 
reports  and  x-ray  re-readings  it  could 
submit  because  of  its  greater  financial 
resources,  will  still  have  an  inherent 
advantage  through  possession  of 
superior  access  to  the  best  credentialed 
medical  experts  in  the  field.  Even  the 
new  regulation  which  codifies  the 
circumstances  under  which  controlling 
weight  can  be  given  to  the  opinion  of 
the  miner's  treating  physician  is 
unlikely  to  alter  outcomes  in  very  many 
cases.  Few  general  practitioners  in  rural 
coal  field  areas  are  likely  to  meet  the 
combination  of  duration  of  treatment, 
specialty  qualifications  and  ability  to 
produce  a  reasoned  narrative  relating 
their  conclusions  to  the  objective 
medii:al  data  required  to  invoke  this 
special  status. 

The  Department  projects  that  the 
approval  rate  will  rise,  but  only  from 
7.5%  to  8%  or  9%.  This  increase  in  the 
approval  rate  by  20%  or  less  would 
justify  an  increase  in  the  premium  rate 
of  less  than  75  cents  per  $100  of  payroll 
for  underground  bituminous  miners  or. 
using  the  maximum  impact  calculations 
provided  above,  no  more  than  $28 
million  industrywide  per  year.  In  fact, 
insurance  rates  may  increase  slightly 
more  than  this  amount  initially  because 
actuarial  projections  used  in  the 
insurance  ratemaking  process  tend  to  err 
on  the  high  side  in  projecting  possible 
future  liabilities.  A  temporary  increase 
in  the  number  of  claims  filings  will 
probably  also  o<;cur  in  the  first  year  after 
promulgation  of  the  regulations. 
However,  once  a  significant  body  of 
experience  has  been  gained  under  the 
revised  regulations,  the  rates  will 


stabilize  at  the  appropriate  level.  In  no 
event  does  the  Diepartment  anticipate  an 
increase  of  as  much  as  $40  million  per 
year,  even  during  the  initial  period  prior 
to  establishing  a  new  base  of  experience 
under  the  revised  procedures. 

Approximately  eighty  percent  of  all 
coal  mined  in  the  United  States  is 
purchased  by  utilities  for  use  in  the 
generation  of  electricity.  Over  one-half 
of  all  electricity  generated  in  the  United 
States  is  produced  by  coal-burning 
plants.  Approximately  ten  percent  of  all 
coal  mined  in  the  United  States  is 
exported. 

The  remaining  ten  percent  of  coal 
mined  is  consumed  domestically  for  a 
variety  of  uses,  including  steelmaking. 
heating,  etc.  An  increase  of 
approximately  $40  million  per  year  in 
the  costs  of  a  $20  billion  industry 
equates  to  only  two-tenths  of  one 
percent,  or  four  cents  per  ton  of  coal 
produced.  It  would  not  significantly 
adversely  impact  coal's  competitive 
position  vis-a-vis  other  fuel  sources, 
such  as  petroleum,  natural  gas.  or 
nuclear  power. 

This  analysis  has  not  attempted  to 
apply  definitions  of  small  entities  in  the 
coal  mining  industry  which  have  been 
developed  by  other  agencies,  such  as 
MSHA  or  the  Small  Business 
Administration  (SBA)  for  other 
purposes  for  two  basic  reasons.  First, 
data  on  the  number  of  miners  employed 
or  total  annual  volume  of  business  done 
by  individual  companies  is  not 
routinely  gathered  by  the  Division  of 
Coal  Mine  Workers'  Compensation 
because  it  is  not  directly  relevant  to  the 
administration  of  the  Black  Lung 
Benefits  Act  for  employers  who  are 
covered  by  insurance.  The  second  and 
more  relevant  reason  is  that  the  entities 
active  in  the  industry  are  divided  into 
the  two  classes  of  those  eligible  to  self- 
insure  and  those  which  are  not. 
Because  of  the  high  threshold 
requirement  of  a  net  worth  of  $10 
million,  plus  three  years'  operating 
experience  in  the  industry,  to  qualify  for 
the  privilege  of  self-insurance,  all 
entities  which  MSHA  would  classify  as 
"small  mines"  are  included  in  the 
commercially  insured  category,  except 
those  which -are  subsidiaries  of  qualified 
self- insurers.  The  SBA  definition  of  a 
coal  mining  company  as  a  small 
business  if  it  has  fewer  than  500 
employees  is  not  particularly  helpful.  A 
highly  mechanized  and  capitalized 
mining  company,  especially  in  the 
Western  surface  mining  industry,  may 
well  qualify  as  a  self-insurer  bec:ause  of 
its  net  worth  and  exf>erience  even 
though  it  has  many  fewer  than  500 
employees.  It  is  nonetheless  true  that  it 
is  generally  the  smaller  entities  in  the 
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industry  which  are  dependent  upon 
commercial  insurance  coverage  to  meet 
their  obligations  under  the  Act. 

The  point  of  this  analysis,  however,  is 
that  all  entities  subject  to  the  insurance 
requirement  will  be  equally  affected  by 
any  changes  in  insurance  rates. 
Therefore,  their  relative  competitive 
position  vis-a-vis  one  another  or  vis-a- 
vis those  companies  eligible  to  self- 
insure  will  not  be  adversely  impacted 
by  any  changes  which  may  result  from 
the  implementation  of  these  regulatory 
proposals.  In  summary,  the  Department 
estimates  that  the  proposed  changes  in 
the  regulations  wall  impose  a  maximum 
cost  on  firms  of  less  than  one  percent  of 
payroll  or  two-tenths  of  one  percent  of 
total  revenue  industrywide.  Small  firms 
are  not  expected  to  be 
disproportionately  affected  by  these 
changes.  However,  the  Department 
welcomes  comments  on  this  economic 
analysis,  especially  concerning  the 
impact  of  the  proposed  changes  on 
small  entities  and  self-insured 
employers.  Comments  are  also  solicited 
on  the  projected  change  in  the  approval 
rate  and  any  other  factors  which  may  be 
relevant  which  are  not  currently 
included  in  the  analysis.  Our  current 
assessment  that  the  proposed 
regulations  will  have  no  more  than  an 
annual  $40  million  impact  on  the 
industry  may  be  affected  by  the 
comments  received. 

Therefore,  the  Assistant  Secretary 
hereby  certifies  that  implementation  of 
these  proposed  changes  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subiects  in  20  CFR  Parts  718, 
722,  725,  726  and  727. 

Black  lung  benefits,  Lung  disease, 
Miners,  Mines,  Reporting  and 
recordkeeping  requirements.  Workers' 
Compensation,  X-rays. 

Signed  at  Washington.  D.C..  this  27th  day 
of  December,  1996. 
Robert  B,  Reich, 
Secretary  of  Labor. 
Gene  Karp, 

Acting  Assistant  Secretary  for  Employment 
Standards. 

For  the  reasons  set  forth  in  the 
preamble,  20  CFR  Chapter  VI  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  part  718 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  Reorganization 
Plan  No.  6  of  1950, 15  PR  3174,  30  U.S.C.  901 
et  seq.,  902(f),  925,  932,  934.  936.  945;  33 
U.S.C.  901  et  seq..  42  U.S.C.  405,  Secretary's 
Order  7-87,  52  FR  48466,  Employment 
Standards  Order  No.  90-02. 

2.  Part  718  is  proposed  to  be  amended 
by  removing  subpart  E,  revising 


subparts  A  through  D,  revising 
Appendices  A  and  C,  and  revising  the 
text  of  Appendix  B  (the  tables,  Bl 
through  B6,  in  Appendix  B  remain 
unchanged): 

PART  718— STANDARDS  FOR 
DETERMINING  COAL  MINERS'  TOTAL 
DISABILITY  OR  DEATH  DUE  TO 
PNEUMOCONIOSIS 

Sut>part  A — General 


Sec. 

718.1 

718.2 

718.3 

718.4 


Statutory  provisions. 
Applicability  of  this  part. 
Scofje  and  intent  of  this  part. 
Definitions  and  use  of  terms. 


Subpart  B — Criteria  for  the  Devetopment  of 
Medical  Evidence 

718.101  General. 

718.102  Chest  roentgenograms  (X-rays). 

718.103  Pulmonary  function  tests. 

718.104  Report  of  physical  exam.inations. 

718.105  Arterial  blood-gas  studies. 

718.106  Autopsy;  biopsy. 

718.107  Other  medical  evidence. 

Subpart  C— Determining  Entitiefnent  to 
Benefits 

718.201  Definition  of  pneumoconiosis. 

718.202  Determining  the  existence  of 
pneumoconiosis. 

718.203  Establishing  relationship  of 
pneumoconiosis  to  coal  mine 
employment. 

718.204  Total  disability  and  disability 
causation  defined;  criteria  for 
determining  total  disability  and  total 
disability  due  to  pneumoconiosis. 

718.205  Death  due  to  pneumoconiosis. 

718.206  Effect  of  findings  by  ptersons  or 
agencies. 

Sut>part  D— Presumptions  Appiicabie  to 
Eligibility  Determinations 

718.301  Establishing  length  of  employment 
as  a  miner. 

718.302  Relationship  of  pneumoconiosis  to 
coal  mine  employment. 

718.303  Death  from  a  respirable  disease. 

718.304  Irrebuttable  presumption  of  total 
disability  or  death  due  to 
pneumoconiosis. 

718.305  Presumption  of  pneumoconiosis. 

718.306  Presumption  of  entitlement 
applicable  to  certain  death  claims. 

Appendix  A  to  Part  718-Standards  for 
Administration  and  Interpretation  of 
Chest  Roentgenograms  (X-rays) 

Appendix  B  to  Part  718-Standards  for 
Administration  and  Interpretation  of 
Pulmonary  Function  Tests.  Tables  Bl. 
B2,  B3,  B4',  B5,  B6 

Appendix  C  to  Part  718-Blood  Gas  Tables 

Subpart  A — General 

$71&1    statutory  Provisions. 

(a)  Under  title  IV  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969,  as 
amended  by  the  Black  Lung  Benefits  Act 
of  1972,  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977,  the 


Black  Lung  Benefits  Reform  Act  of  1977, 
the  Black  Lung  Benefits  Revenue  Act  of 
1977.  the  Black  Lung  Benefits 
Amendments  of  1981.  and  the  Black 
Lung  Benefits  Revenue  Act  of  1981, 
benefits  are  provided  to  miners  who  are 
totally  disabled  due  to  pneumoconiosis 
and  to  certain  survivors  of  a  miner  who 
died  due  to  or  while  totally  or  partially 
disabled  by  pneumoconiosis.  However, 
unless  the  miner  was  found  entitled  to 
benefits  as  a  result  of  a  claim  filed  prior 
to  January  1,  1982,  benefits  are  payable 
on  survivors'  claims  filed  on  or  after 
[anuary  1,  1982.  only  when  the  miner's 
death  was  due  to  pneumoconiosis, 
except  where  the  survivor's  entitlement 
is  established  pursuant  to  §  718.306  of 
this  part  on  a  claim  filed  prior  to  June 
30.  1982.  Before  the  enactment  of  the 
Black  Lung  Benefits  Reform  Act  of  1977, 
the  authority  for  establishing  standards 
of  eligibility  for  miners  and  their 
survivors  was  placed  with  the  Secretary 
of  Health,  Education,  and  Welfare. 
These  standards  were  set  forth  by  the 
Secretary  of  Health,  Education,  and 
Welfare,  in  subpart  D  of  part  410  of  this 
title,  and  adopted  by  the  Secretary  of 
Labor  for  application  to  all  claims  filed 
with  the  Secretary  of  Labor  (see  20  CFR 
718.2,  1978).  Amendments  made  to 
section  402(f]  of  the  Act  by  the  Black 
Lung  Benefits  Reform  Act  of  1977 
authorize  the  Secretary  of  Labor  to 
establish  criteria  for  determining  total  or 
partial  disability  or  death  due  to 
pneumoconiosis  to  be  applied  in  the 
processing  and  adjudication  of  claims 
filed  under  part  C  of  title  IV  of  the  Act. 
Section  402(f)  of  the  Act  further 
authorizes  the  Secretary  of  Labor,  in 
consultation  with  the  National  Institute 
for  Occupational  Safety  and  Health,  to 
establish  criteria  for  all  appropriate 
medical  tests  administered  in 
connection  with  a  claim  for  benefits. 
Section  413(b)  of  the  Act  authorizes  the 
Secretary  of  Labor  to  establish  criteria 
for  the  techniques  to  be  used  to  take 
chest  roentgenograms  (X-rays)  in 
connection  with  a  claim  for  benefits 
under  the  Act. 

(b)  The  Black  Lung  Benefits  Reform 
Act  of  1977  provided  that  with  respect 
to  a  claim  filed  prior  to  April  1,  1980. 
or  reviewed  under  section  435  of  the 
Act,  the  standards  to  be  applied  in  the 
adjudication  of  such  claim  shall  not  be 
more  restrictive  than  the  criteria 
applicable  to  a  claim  filed  on  )une  30, 
1973,  with  the  Social  Security 
Administration,  whether  or  not  the  final 
disposition  of  the  claim  occurs  after 
March  31.  1980.  All  such  claims  shall  be 
reviewed  under  the  criteria  set  forth  in 
part  727  of  this  title  (see  20  CFR 
725.4(d)). 
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§718.2    Applicability  of  this  part 

This  part  is  applicable  to  the 
adjudication  of  all  claims  Filed  after 
March  31,  1980,  and  consideretl  by  the 
Secretary  of  Labor  under  section  422  of 
the  Act  and  part  725  of  this  subchapter 
If  a  claim  subject  to  the  provisions  of 
section  435  of  the  Act  and  subpart  C  of 
part  727  of  this  subchapter  (see  20  CFR 
725.4(d))  cannot  be  approved  under  that 
subpart,  such  claim  mav  be  approved,  if 
appropriate,  under  the  provisions 
contained  in  this  part.  The  provisions  of 
this  part  shall,  to  the  extent  appropriate, 
be  construed  together  in  the 
adjudication  of  all  claims. 

f  7ia.3    Scope  and  intent  of  ttils  part 

(a)  This  part  sets  forth  the  standards 
to  be  applied  in  determining  whether  a 
coal  miner  is  or  was  totally,  or  in  the 
case  of  a  claim  subject  to  §718.306 
partially,  disabled  due  to 
pneumoconiosis  or  died  due  to 
pneumoconiosis.  It  also  specifies  the 
procedures  and  requirements  to  be 
followed  in  conducting  medical 
examinations  and  in  administering 
various  tests  relevant  to  such 
determinations. 

(b)  This  part  is  designed  to  interpret 
the  presumptions  contained  in  section 
411(c)  of  the  Act,  evidentiary  standards 
and  criteria  contained  in  section  413(b) 
of  the  Act  and  definitional  requirements 
and  standards  contained  in  section 
402(f)  of  the  Act  within  a  coherent 
framework  for  the  adjudication  of 
claims.  It  is  intended  that  these 
enumerated  provisions  of  the  Act  be 
construed  as  provided  in  this  part. 

§718.4    Definitions  and  use  of  terms. 

Except  as  is  otherwise  provided  by 
this  part,  the  definitions  and  usages  of 
terms  contained  in  §725.101  of  subpart 
A  of  part  725  of  this  title  shall  be 
applicable  to  this  part. 

Subpart  B — Criteria  for  the 
Development  of  Medical  Evidence 

§718.101    Qenerai. 

(a)  The  Office  of  Workers' 
Compensation  Programs  (hereinafter 
OWCP  or  the  Office)  shall  develop  the 
medical  evidence  necessary  for  a 
determination  with  respect  to  each 
claimant's  entitlement  to  benefits  Each 
miner  who  files  a  claim  for  benefits 
under  the  Act  shall  be  provided  an 
opportunity  to  substantiate  his  or  her 
claim  by  means  of  a  complete 
pulmonary  evaluation  including,  but 
not  limited  to,  a  chest  roentgenogram 
(X-ray),  physical  examination, 
pulmonary  function  tests  and  a  blood- 
gas  study. 

(b)  The  standards  for  the 
administration  of  clinical  tests  and 


examinations  contained  in  this  subpart 
shall  apply  to  all  evidence  developed  by 
any  party  in  connection  with  a  claim 
governed  by  this  part  (see  §§725. 406(b), 
725.414(a),  725.456(d)).  These  standards 
shall  also  appiv  to  claims  governed  by 
part  727  (see  20  CFR  725.4(d)),  but  only 
for  clinical  tests  or  examinations 
conducted  after  March  31,  1980.  Any 
clinical  test  or  examination  subject  to 
these  standards  shall  be  in  substantial 
compliance  with  the  applicable 
standard  in  order  to  constitute  evidence 
of  the  fact  for  which  it  is  proffered. 
Unless  otherwise  provided,  any 
evidence  which  is  not  in  substantial 
compliance  with  the  applicable 
standard  is  insufficient  to  establish  the 
fact  for  which  it  is  proffered. 

§71 8. 1 02    Chest  roentgenograms  (X-rays). 

(a)  A  chest  roentgenogram  (X-ray) 
shall  be  of  suitable  quality  for  proper 
classification  of  pneumoconiosis  and 
shall  conform  to  the  standards  for 
administration  and  interpretation  of 
chest  X-rays  as  described  in  Appendix 
A  to  this  part. 

(b)  A  chest  X-ray  to  establish  the 
existence  of  pneumoconiosis  shall  be 
classified  as  Category  1,  2,  3,  A,  B,  or  C, 
according  to  the  International  Labour 
Organization  Union  Internationale 
Contra  Cancer/Cincinnati  (1971) 
International  Classification  of 
Radiographs  of  the  Pneumoconioses 
(ILO-U/C  1971),  or  subsequent  revisions 
thereof.  A  rJiest  X-ray  classified  as 
Category  Z  under  the  ILO  Classification 
(1958)  or  Short  Form  (1968)  shall  be 
reclaiisified  as  Category  O  or  Category  1 
as  appropriate,  and  only  the  latter 
accepted  as  evidence  of 
pneumoconiosis.  A  chest  X-ray 
classified  under  any  of  the  foregoing 
cla.ssifications  as  Category  O,  including 
sub-categories  0 — ,  0/0,  or  0/1  under  the 
UlCC/Cincinnati  (1968)  Classification  or 
the  ILO-U/C  1971  Classification  does 
not  constitute  evidence  of 
pneumoconiosis. 

(c)  A  description  and  interpretation  of 
the  findings  in  terms  of  the 
classifications  des<^ribed  in  paragraph 
(b)  of  this  section  shall  be  submitted  by 
the  examining  physician  along  with  the 
film.  The  report  shall  specify  the  name 
and  qualifications  of  the  person  who 
took  the  film  and  the  name  and 
qualifications  of  the  physician 
interpreting  the  film.  If  the  physician 
interpreting  the  film  is  a  Board-certified 
or  Board-eligible  radiologist  or  a 
certified  "B"  reader  (see  §718.202),  he 
or  she  shall  so  indicate.  The  report  shall 
further  specify  that  the  film  was 
interpreted  in  compliance  with  this 
paragraph. 


(d)  The  original  film  on  which  the  X- 
ray  report  is  based  shall  be  supplied  to 
the  Office,  unless  prohibited  by  law,  in 
which  event  the  report  shall  be 
considered  as  evidence  only  if  the 
original  film  is  otherwise  available  to 
the  Office  and  other  parties.  Where  the 
chest  X-ray  of  a  deceased  miner  has 
been  lost,  destroyed  or  is  otherwise 
unavailable,  a  report  of  a  chest  X-ray 
submitted  by  any  party  shall  be 
considered  in  connection  with  the 
claim. 

(e)  No  chest  X-ray  shall  constitute 
evidence  of  the  presence  or  absence  of 
pneumoconiosis  unless  it  is  conducted 
and  reported  in  accordance  with  the 
requirements  of  this  section  and 
Appendix  A.  In  the  absence  of  evidence 
to  the  contrary,  compliance  with  the 
requirements  of  Appendix  A  shall  be 
presumed.  In  the  case  of  a  deceased 
miner  where  the  only  available  X-ray 
does  not  substantially  comply  with  this 
subpart,  such  X-ray  shall  be  considered 
and  shall  be  accorded  appropriate 
weight  in  light  of  all  relevant  evidence 
if  it  is  of  sufficient  quality  for 
determining  the  presence  or  absence  of 
pneumoconiosis  and  such  X-ray  was 
interpreted  by  a  Board-certified  or 
Board -eligible  radiologist  or  a  certified 

'B"  reader  (see  §718.202). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-O087) 
(Pub.  L  No.  96-511) 

§71 8. 1 03    PuinKMiary  function  tests. 

(a)  Any  report  of  pulmonary  function 
tests  submitted  in  connection  with  a 
claim  for  benefits  shall  record  the 
results  of  the  forced  expiratory  volume 
in  one  second  (FEVl)  and  either  the 
forced  vital  capacity  (FVC)  or  the 
maximum  voluntary  ventilation  (MW) 
or  both.  If  the  MW  is  reported,  the 
results  of  such  test  shall  be  obtained 
independently  rather  than  calculated 
from  the  results  of  the  FEVl. 

(b)  All  pulmonary  function  test  results 
submitted  in  connection  with  a  claim 
for  benefits  shall  be  accompanied  by 
three  tracings  of  each  test  performed, 
unless  the  results  of  two  tracings  of  the 
MW  are  within  5%  of  each  other,  in 
which  case  two  tracings  for  that  test 
shall  be  sufficient.  Pulmonary  function 
test  results  submitted  in  connection 
with  a  claim  for  benefits  shall  also 
include  a  statement  signed  by  the 
physician  or  technician  conducting  the 
test  .setting  forth  the  following: 

(1)  Date  and  time  of  test; 

(2)  Name,  DOL  claim  number,  age, 
height,  and  weight  of  claimant  at  the 
time  of  the  test; 

(3)  Name  of  technician; 

(4)  Name  and  signature  of  physician 
supervising  the  test; 
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(5)  Claimant's  ability  to  understand 
the  instructions,  ability  to  follow 
directions  and  degree  of  cooperation  in 
performing  the  tests.  If  the  claimant  is 
unable  to  complete  the  test,  the  person 
executing  the  report  shall  set  forth  the 
reasons  for  such  failure; 

(6)  Paper  speed  of  the  instrument 
used; 

(7)  Name  of  the  instrument  used; 

(8)  Whether  a  bronchodilator  was 
administered.  If  a  bronchodilator  is 
administered,  the  physician's  report 
must  detail  values  obtained  both  before 
and  after  administration  of  the 
bronchodilator  and  explain  the 
significance  of  the  results  obtained;  and 

(9)  That  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
have  been  complied  with. 

(c)  No  results  of  a  pulmonary  function 
study  shall  constitute  evidence  of  the 
presence  or  absence  of  a  respiratory  or 
pulmonary  impairment  unless  it  is 
conducted  and  reported  in  accordance 
with  the  requirements  of  this  section 
and  Appendix  B  to  this  part.  In  the 
absence  of  evidence  to  the  contrary, 
compliance  with  the  requirements  of 
Appendix  B  shall  be  presumed.  In  the 
case  of  a  deceased  miner,  special 
consideration  shall  be  given  to 
noncomplying  tests  if,  in  the  opinion  of 
the  adjudication  officer,  the  only 
available  tests  demonstrate  technically 
valid  results  obtained  with  good 
cooperation  of  the  miner. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nunit)er  1215-0087) 
(Pub.  L.  No.  96-511) 

§71 8. 1 04    Report  of  physical  examinations. 

(a)  A  report  of  any  physical 
examination  conducted  in  connection 
with  a  claim  shall  be  prepared  on  a 
medical  report  form  supplied  by  the 
Office  or  in  a  manner  containing 
substantially  the  same  information.  Any 
such  report  shall  include  the  following 
information  and  test  results: 

(1)  The  miner's  medical  and 
employment  history; 

(2)  All  manifestations  of  chronic 
respiratory  disease; 

(3)  Any  pertinent  findings  not 
specifically  listed  on  the  form; 

(4)  If  heart  disease  secondary  to  lung 
disease  is  found,  all  symptoms  and 
significant  findings; 

(5)  The  results  of  a  chest  X-ray 
conducted  and  interpreted  as  required 
by  §718.102;  and 

(6)  The  results  of  a  pulmonary 
function  test  conducted  and  reported  as 
reauired  by  §718.103. 

(d)  In  addition  to  the  requirements  of 
paragraph  (a),  a  report  of  physical 
examination  may  be  based  on  any  other 
procedures  such  as  electrocardiogram, 


blood-gas  studies  conducted  and 
reported  as  required  by  §718.105,  and 
other  blood  analyses  which,  in  the 
physician's  opinion,  aid  in  his  or  her 
evaluation  of  the  miner. 

(c)  In  the  case  of  a  deceased  miner,  a 
report  prepared  by  a  physician  who  is 
unavailable,  which  fails  to  meet  the 
criteria  of  paragraph  (a),  may  be  given 
appropriate  consideration  and  weight  by 
the  adjudicator  in  light  of  all  relevant 
evidence  provided  no  report  which  does 
comply  with  this  section  is  available. 

(d)  Treating  physician.  The  medical 
opinion  of  a  miner's  treating  physician 
may  be  entitled  to  controlling  weight  in 
determining  whether  the  miner  is,  or 
was,  totally  disabled  by  pneumoconiosis 
or  died  due  to  pneumoconiosis.  The 
adjudication  officer  shall  take  into 
consideration  the  following  factors  in 
weighing  the  opinion  of  a  treating 
physician: 

(1)  Nature  of  relationship.  The 
opinion  of  a  physician  who  has  treated 
the  miner  for  respiratory  or  pulmonary 
conditions  is  entitled  to  more  weight 
than  a  physician  who  has  treated  the 
miner  for  non-respiratory  conditions; 

(2)  Duration  of  relationship.  The 
length  of  the  treatment  relationship 
demonstrates  whether  the  physician  has 
observed  the  miner  long  enough  to 
obtain  a  superior  understanding  of  his 
or  her  condition; 

(3)  Frequency  of  treatment.  The 
frequency  of  physician-patient  visits 
demonstrates  whether  the  physician  has 
observed  the  miner  often  enough  to 
obtain  a  superior  understanding  of  his 
or  her  condition;  and 

(4)  Extent  of  treatment.  The  types  of 
testing  and  examinations  conducted 
during  the  treatment  relationship 
demonstrate  whether  the  physician  has 
obtained  superior  and  relevant 
information  concerning  the  miner's 
condition. 

(5)  Whether  controlling  weight  is 
given  to  the  opinion  of  a  miners 
treating  physician  shall  also  be  based  on 
the  credibility  of  the  physician's 
opinion  in  light  of  its  reasoning  and 
documentation,  other  relevant  evidence 
and  the  record  as  a  whole. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0087) 
(Pub.  L.  No,  96-511) 

§718.105    Arterial  blood-«88  Studies. 

(a)  Blood-gas  studies  are  performed  to 
detect  an  impairment  in  the  process  of 
alveolar  gas  exchange.  This  defect  will 
manifest  itself  primarily  as  a  fall  in 
arterial  oxygen  tension  either  at  rest  or 
during  exercise.  No  blood-gas  study 
shall  be  performed  if  medically 
contraindicated. 


(b)  A  blood-gas  study  shall  initially  be 
administered  at  rest  and  in  a  sitting 
position.  If  the  results  of  the  blood-gas 
te.st  at  rest  do  not  satisfy  the 
requirements  of  Appendix  C  to  this  part, 
an  exercise  blood-gas  test  shall  be 
offered  to  the  miner  unless  medically 
contraindicated.  If  an  exercise  blood-gas 
test  is  administered,  blood  shall  be 
drawn  during  exercise. 

(c)  Any  report  of  a  blood-gas  study 
submitted  in  connection  with  a  claim 
shall  specify: 

(1)  Date  and  time  of  test; 

(2)  Altitude  and  barometric  pressure 
at  which  the  test  was  conducted; 

(3)  Name  and  DOL  claim  number  of 
the  claimant; 

(4)  Name  of  technician; 

(5)  Name  and  signature  of  physician 
supervising  the  study; 

(6)  The  recorded  values  for  pC02. 
p02,  and  pH,  which  have  been  collected 
simultaneously  (specify  values  at  rest 
and,  if  performed,  during  exercise); 

(7)  Duration  and  type  of  exercise; 

(8)  Pulse  rate  at  the  time  the  blood 
sample  was  drawn; 

(9)  Time  between  drawing  of  sample 
and  analysis  of  sample:  and 

(10)  Whether  equipment  was 
calibrated  before  and  after  each  test. 

(d)  If  one  or  more  blood-gas  studies 
producing  results  which  meet  the 
appropriate  table  in  Appendix  C  is 
administered  during  a  hospitalization 
which  ends  in  the  miner's  death,  then 
any  such  study  must  be  accompanied  by 
a  physician's  report  establishing  that  the 
test  results  were  produced  by  a  chronic 
respirator>'  or  pulmonary  condition 
related  to  coal  mine  dust  exposure,  and 
not  by  a  disease  unrelated  to  such 
exposure.  Failure  to  produce  such  a 
report  will  prevent  reliance  on  the 
blood-gas  study  as  evidence  that  the 
miner  was  totally  disabled  at  death. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0087) 
(Pub.  L.  No.  96-511) 

§718.106    Autopsy;  biopsy. 

(a)  A  report  of  an  autopsy  or  biopsy 
submitted  in  connection  with  a  claim 
shall  include  a  detailed  gross 
macroscopic  and  microscopic 
description  of  the  lungs  or  visualized 
portion  of  a  lung.  If  a  surgical  procediu« 
has  been  performed  to  obtain  a  portion 
of  a  lung,  the  evidence  shall  include  a 
copv  of  the  surgical  note  and  the 
pathology  report  of  the  gross  and 
microscopic  examination  of  the  surgical 
specimen.  If  an  autopsy  has  been 
performed,  a  complete  copy  of  the 
autopsy  report  shall  be  submitted  to  the 
Office." 

(b)  In  the  case  of  a  miner  who  died 
prior  to  Manh  3 1.  1980,  an  autopsy  or 
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biopsy  report  shall  be  considered  even 
when  the  report  does  not  substantially 
comply  with  the  requirements  of  this 
setiion.  A  noncomplying  report 
concerning  a  miner  who  died  prior  to 
March  31.  1980.  shall  be  accorded  the 
appropriate  weight  in  light  of  all 
relevant  evidence. 

§718.107    Other  medtcal  evidence. 

(a)  The  results  of  any  medically 
acceptable  test  or  procedure  reported  by 
a  physician  and  not  addressed  in  this 
subpart,  which  tends  to  demonstrate  the 
presence  or  absence  of  pneumoconiosis, 
the  sequelae  of  pneumoconiosis  or  a 
respiratory  impairment,  may  be 
submitted  in  connection  with  a  claim 
and  shall  be  given  appropriate 
consideration. 

(b)  The  party  submitting  the  test  or 
procedure  pursuant  to  this  section  bears 
the  burden  to  demonstrate  that  the  test 
or  procedure  is  medically  acceptable 
and  relevant  to  establishing  or  refuting 

a  claimant's  entitlement  to  benefits. 

SubfMrt  C— Determining  Entitlement  to 
Benefits 

S  71&201    Definition  of  pneumoconiosis. 

(a)  For  the  purpose  of  the  Act. 
"pneumoconiosis"  means  a  chronic 
dust  disease  of  the  lung  and  its 
sequelae,  including  respiratory  and 
pulmonary  impairments,  arising  out  of 
coal  mine  employment.  This  definition 
includes  both  medical,  or  "clinical." 
pneumoconiosis  and  statutory,  or 
"legal,"  pneumoconiosis. 

(1)  Clinical  pneumoconiosis.  "Clinical 
pneumoconiosis"  consists  of  those 
diseases,  recognized  by  the  medical 
community  as  pneumoconioses,  i.e..  the 
conditions  characterized  by  permanent 
deposition  of  substantial  amounts  of 
particulate  matter  in  the  lungs  and  the 
fibrotic  reaction  of  the  lung  tissue  to 
that  deposition  caused  by  dust  exposure 
in  coal  mine  employment.  This 
definition  includes,  but  is  not  limited 
to,  coal  workers'  pneumoconiosis, 
anthracosilicosis.  anthracosis, 
anthrosilicosis.  massive  pulmonary 
fibrosis,  silicosis  or  silicotuberculbsis. 
arising  out  of  coal  mine  employment. 

(2)  Legal  pneumoconiosis.  "Legal 
pneumoconiosis"  includes  any  chronic 
lung  disease  or  impairment  and  its 
sequelae  arising  out  of  coal  mine 
employment.  This  definition  includes, 
but  is  not  limited  to,  anv  chronic 
restrictive  or  obstructive  pulmonary 
disease  arising  out  of  coal  mine 
employment 

(b)  For  purposes  of  this  se(.1ion,  a 
disea.se  "arising  out  of  coal  mine 
employment"  includes  any  chronic 
pulmonary  disease  or  respiratory  or 


pulmonary  impairment  significantly 
related  to,  or  substantially  aggravated 
by,  du.st  exposure  in  coal  mine 
employment. 

(c)  For  purposes  of  this  definition. 
'pneumo<;oniosis"  is  recognized  as  a 
latent  and  progres.sive  disease  which 
may  first  be<;ome  delectable  only  after 
the  cessation  of  coal  mine  dust 
exposure. 

f  71S.202    Determining  ttw  existence  of 
pneumoconiosis. 

(a)  A  finding  of  the  existence  of 
pneumoconiosis  may  be  made  as 
follows: 

(1)  A  chest 
X-ray  conducted  and  classified  in 
accordance  with  §  718.102  may  form  the 
basis  for  a  finding  of  the  existence  of 
pneumo<;oniosis.  Except  as  otherwise 
provided  in  this  section,  where  two  or 
more  X-ray  reports  are  in  conflict,  in 
evaluating  such 

X-ray  reports  consideration  shall  be 
given  to  the  radiological  qualifications 
of  the  physicians  interpreting  such  X- 
rays. 

(i)  In  all  claims  filed  before  January  1, 
1982.  where  there  is  other  evidence  of 
pulmonary  or  respiratory  impairment,  a 
Board-certified  or  Board-eligible 
radiologist's  interpretation  of  a  chest  X- 
ray  shall  be  accepted  by  the  Office  if  the 
X-ray  is  in  compliance  with  the 
requirements  of  §718.102  and  if  such  X- 
ray  has  been  taken  by  a  radiologist  or 
qualified  radiologic  technologist  or 
technician  and  there  is  no  evidence  that 
the  claim  has  been  fraudulently 
represented.  However,  these  limitations 
shall  not  apply  to  any  claim  filed  on  or 
after  January  1,  1982. 

(ii)  The  following  definitions  shall 
apply  when  making  a  finding  in 
accordance  with  this  paragraph. 

(A)  The  term  other  evidence  means 
medical  tests  such  as  blood-gas  studies, 
pulmonary  function  studies  or  physical 
examinations  or  medical  histories 
which  establish  the  presence  of  a 
chronic  pulmonary,  respiratory  or 
cardio-pulmonary  condition,  and  in  the 
case  of  a  deceased  miner,  in  the  absence 
of  medical  evidence  to  the  contrary, 
affidavits  of  persons  with  knowledge  of 
the  miner's  physical  condition. 

(B)  Pulmonary  or  respiratory 
impairment  means  inability  of  the 
human  respiratory  apparatus  to  perform 
in  a  normal  manner  one  or  more  of  the 
three  components  of  respiration, 
namely,  ventilation,  perfusion  and 
diffusion. 

(CI  Board-certified  means  certification 
in  radiology  or  diagnostic  roentgenology 
by  the  American  Board  of  Radiology. 
Inc.  or  the  American  Osteopathic 
Association. 


(D)  Board-eligible  means  the 
successful  completion  of  a  formal 
accredited  residency  program  in 
radiology  or  diagnostic  roentgenology. 

(E)  Certified  'B'  reader  or  'B'  reader 
means  a  physician  who  has 
demonstrated  proficiency  in  evaluating 
chest  roentgenograms  for 
roentgenographic  quality  and  in  the  Use 
of  the  ILO-U/C  classification  for 
interpreting  chest  roentgenograms  for 
pneumoconiosis  and  other  diseases  by 
taking  and  passing  a  specially  designed 
proficiency  examination  given  on  behalf 
of  or  by  the  Appalachian  Laboratory  for 
Occupational  Safety  and  Health.  See  42 
CFR  37.51(b)(2). 

(F)  Qualified  radiologic  technologist 
or  technician  means  an  individual  who 
is  either  certified  as  a  registered 
technologist  by  the  American  Registry  of 
Radiologic  Technologists  or  licensed  as 

a  radiologic  technologist  by  a  state 
licensing  board. 

(2)  A  biopsy  or  autopsy  conducted 
and  reported  in  compliance  with 

§  718.106  may  be  the  basis  for  a  finding 
of  the  existence  of  pneumoconiosis.  A 
finding  in  an  autopsy  or  biopsy  of 
anthracotic  pigmentation,  however, 
shall  not  be  sufficient,  by  itself,  to 
establish  the  existence  of 
pneumoconiosis.  A  report  of  autopsy 
shall  be  accepted  unless  there  is 
evidence  that  the  report  is  not  accurate 
or  that  the  claim  has  been  fraudulently 
represented. 

(3)  If  the  presumptions  described  in 
§§  718.304,  718.305  or  718.306  are 
apphcable,  it  shall  be  presumed  that  the 
miner  is  or  was  suffering  from 
pneumoconiosis. 

(4)  A  determination  of  the  existence  of 
pneumoconiosis  may  also  be  made  if  a 
physician,  exercising  sound  medical 
judgment,  notwithstanding  a  negative  X- 
ray,  finds  that  the  miner  suffers  or 
suffered  from  pneumoconiosis  as 
defined  in  §  718.201.  Any  such  finding 
shall  be  based  on  objective  medical 
evidence  such  as  blood-gas  studies, 
electrocardiograms,  pulmonary  function 
studies,  physical  performance  tests, 
physical  examination,  and  medical  and 
work  histories.  Such  a  finding  shall  be 
supported  by  a  reasoned  medical 
opinion. 

(b)  No  claim  for  benefits  shall  be 
denied  solely  on  the  basis  of  a  negative 
chest  X-ray. 

(c)  A  determination  of  the  existence  of 
pneumoconiosis  shall  not  be  made 
solely  on  the  basis  of  a  living  miner's 
statements  or  testimony.  Nor  shall  such 

a  determination  be  made  upon  a  claim 
involving  a  deceased  miner  filed  on  or 
after  January  1,  1982.  solely  based  upon 
the  affidavit(s)  (or  equivalent  sworn 
testimony)  of  the  claimant  and/or  his  or 
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her  dependents  who  would  be  eligible 
for  augmentation  of  the  claimant's 
benefits  if  the  claim  were  approved. 

§  71 8.203    Establishing  relationship  of 
pneumoconiosis  to  coal  mine  employment. 

(a)  In  order  for  a  claimant  to  be  found 
eligible  for  benefits  under  the  Act,  it 
must  be  determined  that  the  miner's 
pneumoconiosis  arose  at  least  in  part 
out  of  coal  mine  employment.  The 
provisions  in  this  section  set  forth  the 
criteria  to  be  applied  in  making  such  a 
determination. 

(b)  If  a  miner  who  is  suffering  or 
suffered  from  pneumoconiosis  was 
employed  for  ten  years  or  more  in  one 
or  more  coal  mines,  there  shall  be  a 
rebuttable  presumption  that  the 
pneumoconiosis  arose  out  of  such 
employment. 

(c)  If  a  miner  who  is  suffering  or 
suffered  from  pneumoconiosis  was 
employed  less  than  ten  years  in  the 
nation's  coal  mines,  it  shall  be 
determined  that  such  pneumoconiosis 
arose  out  of  that  employment  only  if 
competent  evidence  establishes  such  a 
relationship. 

§  71 8.204    Total  disability  and  disability 
causation  defined;  criteria  for  determining 
total  disability  and  total  disability  due  to 
pneumoconiosis. 

(a)  General.  Benefits  are  provided 
under  the  Act  for  or  on  behalf  of  miners 
who  are  totally  disabled  due  to 
pneumoconiosis,  or  who  were  totally 
disabled  due  to  pneumoconiosis  at  the 
time  of  death.  For  purposes  of  this 
section,  any  nonpulmonary  or 
nonrespiratory  condition  or  disease, 
which  causes  an  independent  disability 
unrelated  to  the  miner's  pulmonary  or 
respiratory  disability,  shall  not  be 
considered  in  determining  whether  a 
miner  is  totally  disabled  due  to 
pneumoconiosis.  If,  however,  a 
nonpulmonar}'  or  nonrespiratory 
condition  or  disease  causes  a  chronic 
respiratory  or  pulmonary  impairment, 
that  condition  or  disease  shall  be 
considered  in  determining  whether  the 
miner  is  or  was  totally  disabled  due  to 
pneumoconiosis. 

(b)(1)  Total  disability  defined.  A 
miner  shall  be  considered  totally 
disabled  if  the  irrebuttable  presumption 
described  in  §718.304  applies.  If  that 
presumption  does  not  apply,  a  miner 
shall  be  considered  totally  disabled  if 
the  miner  has  a  pulmonary  or 
respiratory  impairment  which,  standing 
alone,  prevents  or  prevented  the  miner: 

(i)  From  performing  his  or  her  usual 
coal  mine  work;  and 

(ii)  From  engaging  in  gainful 
employment  in  the  immediate  area  of 
his  or  her  residence  requiring  the  skills 


or  abilities  comparable  to  those  of  any 
employment  in  a  mine  or  mines  in 
which  he  or  she  previously  engaged 
with  some  regularity  over  a  substantial 
period  of  time. 

(2)  Medical  criteria.  In  the  absence  of 
contrary  probative  evidence,  evidence 
which  meets  the  standards  of  either 
paragraphs  (b)(2)  (i),  (ii),  (iii),  or  (iv)  of 
this  section  shall  establish  a  miner's 
total  disability: 

(i)  Pulmonary  function  tests  showing 
values  equal  to  or  less  than  those  listed 
in  Table  Bl  (Males)  or  Table  B2 
(Females)  in  Appendix  B  to  this  part  for 
an  individual  of  the  miner's  age,  sex, 
and  height  for  the  FEVl  test;  if,  in 
addition,  such  tests  also  reveal  the 
values  specified  in  either  paragraph 
(b)(2)(i)  (A)  or  (B)  or  (C)  of  this  section; 

(A)  Values  equal  to  or  less  than  those 
listed  in  Table  B.3  (Males)  or  Table  B4 
(Females)  in  Appendix  B  of  this  part,  for 
an  individual  of  the  miner's  age,  sex, 
and  height  for  the  FVC  test,  or 

(B)  Values  equal  to  or  less  than  those 
listed  in  Table  B5  (Males)  or  Table  B6 
(Females)  in  Appendix  B  to  this  part,  for 
an  individual  of  the  miner's  age,  sex, 
and  height  for  the  MW  test,  or 

(C)  A  percentage  of  55  or  less  when 
the  results  of  the  FEVl  test  are  divided 
by  the  results  of  the  FVC  test  (FEVl/ 
FVC  equal  to  or  less  than  55%),  or 

(ii)  Arterial  blood-gas  tests  show  the 
values  listed  in  Appendix  C  to  this  part, 
or 

(iii)  The  miner  has  pneumoconiosis 
and  has  been  shown  by  the  medical 
evidence  to  be  suffering  from  cor 
pulmonale  with  right-sided  congestive 
heart  failure,  or 

(iv)  A  physician  exercising  reasoned 
medical  judgment,  based  on  medically 
acceptable  clinical  and  laboratory 
diagnostic  techniques,  concludes  that  a 
miner's  respiratory  or  pulmonary 
condition  prevents  or  prevented  the 
miner  from  engaging  in  employment  as 
described  in  paragraph  (b)(1)  of  this 
section. 

(c)(1)  Total  disability  due  to 
pneumoconiosis  defined.  A  miner  shall 
be  considered  totally  disabled  due  to 
pneumoconiosis  if  pneumoconiosis,  as 
defined  in  §  718.201,  is  a  substantially 
contributing  cause  of  the  miners  totally 
disabling  respiratory  or  pulmonary 
impairment.  Pneumoconiosis  is  a 
"substantially  contributing  cause"  of  the 
miner's  disability  if  it: 

(i)  Has  an  adverse  effect  on  the 
miner's  respiratory  or  pulmonary 
condition;  or 

(ii)  Worsens  a  totally  disabling 
respiratory  or  pulmonary  impairment 
which  is  caused  by  a  disease  or 
exposure  unrelated  to  coal  mine 
employment. 


(2)  Except  as  provided  in  §  718.305 
and  paragraph  (b)(2)(iii)  of  this  section, 
proof  that  the  miner  suffers  or  suffered 
from  a  totally  disabling  respiratory  or 
pulmonary  impairment  as  defined  in 
paragraphs  (b)(2){i),  (b)(2)(ii),  (b)(2)(iv) 
and  (d)  of  this  section  shall  not,  by 
itself,  be  sufficient  to  establish  thai  the 
miner's  impairment  is  or  was  due  to 
pneumoconiosis.  Except  as  provided  in 
paragraph  (d),  the  cause  or  causes  of  a 
miner's  total  disability  shall  be 
established  by  means  of  a  physician's 
documented  and  reasoned  medical 
report. 

(d)  Lay  evidence.  In  establishing  total 
disability,  lay  evidence  may  be  used  in 
the  following  ca.ses: 

(1)  In  a  case  involving  a  deceased 
miner  in  which  the  claim  was  filed  prior 
to  January  1.  1982,  affidavits  (or 
equivalent  sworn  testimony)  from 
persons  knowledgeable  of  the  miner's 
physical  condition  shall  be  sufficient  to 
establish  total  (or  under  §  718.306 
partial)  disability  due  to 
pneumoconiosis  if  no  medical  or  other 
relevant  evidence  exists  which 
addresses  the  miner's  pulmonarv'  or 
respiratory  condition. 

(2)  In  a  case  involving  a  survivor's 
claim  filed  on  or  after  January  1. 19S2, 
but  prior  to  June  30,  1982,  which  is 
subject  to  §  718.306.  affidavits  (or 
equivalent  sworn  testimony)  from 
persons  knowledgeable  of  the  miner's 
physical  condition  shall  be  sufficient  to 
establish  total  or  partial  disability  due  to 
pneumoconiosis  if  no  medical  or  other 
relevant  evidence  exists  which 
addresses  the  miner's  pulmonary  or 
respiratory  condition;  however,  such  a 
determination  shall  not  be  based  solely 
upon  the  affidavits  or  testimony  of  the 
claimant  and/or  his  or  her  dependents 
who  would  be  eligible  for  augmentation 
of  the  claimant's  benefits  if  the  claim 
were  approved. 

(3)  In  a  case  involving  a  deceased 
miner  whose  claim  was  filed  on  or  after 
January  1.  1982.  affidavits  (or  equivalent 
sworn  testimony)  from  persons 
knowledgeable  of  the  miner's  physical 
condition  shall  be  sufficient  to  establish 
total  disability  due  to  pneumoconiosis  if 
no  medical  or  other  relevant  evidence 
exists  which  addres.ses  the  miner's 
pulmonarv  or  respiratory  condition; 
however,  such  a  determination  shall  not 
be  based  solely  upon  the  affidavits  or 
testimony  of  any  person  who  would  be 
eligible  for  benefits  (including 
augmented  benefitsf  if  the  claim  were 
approved. 

(4)  Statements  made  b>efore  death  by 
a  deceased  miner  about  his  or  her 
physical  condition  are  relevant  and 
shall  be  considered  in  making  a 
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determination  as  to  whether  the  miner 
was  totally  disabled  at  the  time  of  death. 

(5)  In  the  ca.se  of  a  living  miner's 
claim,  a  finding  of  total  disability  due  to 
pneumoconiosis  shall  not  be  made 
solely  on  the  miner's  statements  or 
testimony 

(e)  In  determining  total  disability  to 
perform  usual  coal  mine  work,  the 
following  shall  apply  in  evaluating  the 
miner's  employment  activities: 

(1)  In  the  case  of  a  det:ea,sed  miner, 
employment  in  a  mine  at  the  time  of 
death  shall  not  be  conclusive  evidence 
that  the  miner  was  not  totally  disabled. 
To  disprove  total  disability,  it  must  be 
shown  that  at  the  time  the  miner  died, 
there  were  no  changed  circumstances  of 
employment  indicative  of  his  or  her 
reduced  ability  to  perform  his  or  her 
usual  coal  mine  work. 

(2)  In  the  case  of  a  living  miner,  proof 
of  current  employment  in  a  coal  mine 
.shall  not  be  conclusive  evidence  that 
the  miner  is  not  totally  di.sabled  unless 
it  c:an  be  shown  that  there  are  no 
changed  circumstances  of  employment 
indicative  of  his  or  her  reduced  ability 
to  perform  his  or  her  usual  coal  mine 
work. 

(3)  Changed  circumstances  of 
employment  indicative  of  a  miner's 
reduced  ability  to  perform  his  or  her 
usual  coal  mine  work  may  include  but 
are  not  limited  to: 

(i)  The  miner's  reduced  ability  to 
perform  his  or  her  customary  duties 
without  help:  or 

(ii)  The  miner's  reduced  ability  to 
perform  his  or  her  customary  duties  at 
his  or  her  usual  levels  of  rapidity, 
continuity  or  efficiency:  or 

(iii)  The  miner's  transfer  by  request  or 
assignment  to  less  vigorous  duties  or  to 
duties  in  a  less  dusty  part  of  the  mine. 

f  718.206    D— Ih  d«M  to  pnaumoconiosis. 

(a)  Benefits  are  provided  to  eligible 
survivors  of  a  miner  whose  death  was 
due  to  pneumoconiosis  In  order  to 
receive  benefits,  the  claimant  mu.st 
prove  that: 

(1)  The  miner  had  pneumoconiosis 
(sees  718.202); 

(2)  The  miner's  pneumoconiosis  arose 
out  of  coal  mine  employment  (see 
§718,203);  and 

(3)  The  miner's  death  was  due  to 
pneumoconiosis  as  provided  by  this 
setiion. 

(b)  For  the  purpose  of  adjudicating 
survivors'  claims  filed  prior  to  January 
1,  1982,  death  will  be  considered  due  to 
pneumoconiosis  if  apy  of  the  following 
criteria  is  met: 

(1)  Where  competent  medical 
evidence  established  that  the  miner's 
death  was  due  to  pneumotjoniosis,  or 

(2)  Where  death  was  due  to  multiple 
causes  including  pneumoconiosis  and  it 


is  not  medically  feasible  to  distinguish 
which  disea.se  caused  death  or  the 
extent  to  which  pneumoconiosis 
contributed  to  the  cause  of  death,  or 

(3)  Where  the  presumption  set  forth  at 
§  718.304  is  applicable,  or 

(4)  Where  eitner  of  the  presumptions 
set  forth  at  §  718. ,303  or  §  718.305  is 
applicable  and  has  not  been  rebutted. 

(5)  Where  the  cause  of  death  is 
significantly  related  to  or  aggravated  by 
pneumoconiosis. 

(c)  For  the  purpose  of  adjudicating 
survivors'  claims  filed  on  or  after 
January  1,  1982,  death  will  be 
considered  to  be  due  to  pneumoconiosis 
if  any  of  the  following  criteria  is  met: 

(1)  Where  competent  medical 
evidence  establishes  that 
pneumoconiosis  was  the  cause  of  the 
miners  death,  or 

(2)  Where  pneumoconiosis  was  a 
substantially  contributing  cause  or 
factor  leading  to  the  miner's  death  or 
where  the  death  was  caused  by 
complications  of  pneumoconiosis,  or 

(3)  Where  the  presumption  set  forth  at 
§718.304  is  applicable. 

(4)  However,  survivors  are  not  eligible 
for  benefits  where  the  miner's  death  was 
caused  by  a  traumatic  injury  or  the 
principal  cause  of  death  was  a  medical 
condition  not  related  to 
pneumoconiosis,  unless  the  evidence 
establishes  that  pneumoconiosis  was  a 
substantially  contributing  cause  of 
death. 

(5)  Pneumoconiosis  is  a  "substantially 
contributing  cause  "  of  a  miner's  death  if 
it  hastens  the  miner's  death. 

(d)  To  minimize  the  hardships  to 
potentially  entitled  survivors  due  to  the 
disruption  of  benefits  upon  the  miner's 
death,  survivors'  claims  filed  on  or  after 
January  1.  1982,  shall  be  adjudicated  on 
an  expedited  basis  in  accordance  with 
the  following  procedures.  The  initial 
burden  is  upon  the  claimant,  with  the 
aissistance  of  the  district  director,  to 
develop  evidence  which  meets  the 
requirements  of  paragraph  (c)  of  this 
section.  Where  the  initial  medical 
evidence  appears  to  establish  that  death 
was  due  to  pneumoconiosis,  the 
survivor  will  receive  benefits  unless  the 
weight  of  the  evidence  as  subsequently 
developed  by  the  Department  or  the 
responsible  operator  establishes  that  the 
miner's  death  was  not  due  to 
pneumoconiosis  as  defined  in  paragraph 
(c).  However,  no  such  benefits  shall  be 
found  payable  before  the  party 
responsible  for  the  payment  of  such 
benefits  shall  have  had  a  reasonable 
opportunity  for  the  development  of 
rebuttal  evidence.  See  §  725.414 
concerning  the  operator's  opportunity  to 
develop  evidence  prior  to  an  initial 
determination. 


§  71 8.20C    Effect  Of  findings  by  persons  or 
agencies. 

Decisions,  statements,  reports, 
opinions,  or  the  like,  of  agencies, 
organizations,  physicians  or  other 
individuals,  about  the  existence,  cause, 
and  extent  of  a  miner's  disability,  or  the 
cause  of  a  miner's  death,  are  admissible. 
If  properly  submitted,  such  evidence 
shall  be  considered  and  given  the 
weight  to  which  it  is  entitled  as 
evidence  under  all  the  facts  before  the 
adjudication  officer  in  the  claim. 

Sut)pert  D— Presumptions  Applicable 
to  Eligit}llity  Detenninations 

§  718.301     Establishing  length  of 
employment  as  a  miner. 

The  presumptions  set  forth  in 
§§  718.302,  718.303,  718.305  and 
718.306  apply  only  if  a  miner  worked  in 
one  or  more  coal  mines  for  the  number 
of  years  required  to  invoke  the 
presumption.  The  length  of  the  miner's 
coal  mine  work  history  must  be 
computed  as  provided  by  20  CFR 
725.101{a)(32). 

S  718.302    Relationship  of  pneumoconiosis 
to  coal  mine  employtnent 

If  a  miner  who  is  suffering  or  suffered 
from  pneumoconiosis  was  employed  for 
ten  years  or  more  in  one  or  more  coal 
mines,  there  shall  be  a  rebuttable 
presumption  that  the  pneumoconiosis 
arose  out  of  such  employment.  (See 
§718.203.) 

§718.303    Death  from  a  rtapirabla  disease. 

(a)(1)  If  a  deceased  miner  was 
employed  for  ten  or  more  years  in  one 
or  more  coal  mines  and  died  from  a 
respirable  disease,  there  shall  be  a 
rebuttable  presumption  that  his  or  her 
death  was  due  to  pneumoconiosis. 

(2)  Under  this  presumption,  death 
shall  be  found  due  to  a  respirable 
disease  in  any  case  in  which  the 
evidence  establishes  that  death  was  due 
to  multiple  causes,  including  a 
respirable  disease,  and  it  is  not 
medically  feasible  to  distinguish  which 
disease  caused  death  or  the  extent  to 
which  the  respirable  disease  contributed 
to  the  cause  of  death. 

(b)  The  presumption  of  paragraph  (a) 
of  this  section  may  be  rebutted  by  a 
showing  that  the  deceased  miner  did 
not  have  pneumoconiosis,  that  his  or 
her  death  was  not  due  to 
pneumoconiosis  or  that  pneumoconiosis 
did  not  contribute  to  his  or  her  death. 

(c)  This  section  is  not  applicable  to 
any  claim  filed  on  or  after  January  1, 
1982. 
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§  718.304    Irrebuttable  presumption  of  total 
disability  or  death  due  to  prwumoconlosis. 

There  is  an  irrebuttable  presumption 
that  a  miner  is  totally  disabled  due  to 
pneumoconiosis,  that  a  miner's  death 
was  due  to  pneumoconiosis  or  that  a 
miner  was  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  if 
such  miner  is  suffering  or  suffered  from 
a  chronic  dust  disease  of  the  lung 
which: 

(a)  When  diagnosed  by  chest  X-ray 
(see  §  718.202  concerning  the  standards 
for  X-rays  and  the  effect  of 
interpretations  of  X-rays  by  physicians) 
yields  one  or  more  large  opacities 
(greater  than  1  centimeter  in  diameter) 
and  would  be  classified  in  Category  A, 
B,  or  Cin: 

(1)  The  ILO-U/C  International 
Classification  of  Radiographs  of  the 
Pneumoconioses,  1971,  or  subsequent 
revisions  thereto;  or 

(2)  The  International  Classification  of 
the  Radiographs  of  the  Pneumoconioses 
of  the  International  Labour  Office, 
Extended  Classification  (1968)  (which 
may  be  referred  to  as  the  "ILO 
Classification  (1968)");  or 

(3)  The  Classification  of  the 
Pneumoconioses  of  the  Union 
Internationale  Contra  Cancer/Cincinnati 
(1968)  (which  may  be  referred  to  as  the 
"UlCC/Cincinnati  (1968) 
Classification");  or 

(b)  When  diagnosed  by  biopsy  or 
autopsy,  yields  massive  lesions  in  the 
lung;  or 

(cj  When  diagnosed  by  means  other 
than  those  specified  in  paragraphs  (a) 
and  (b)  of  this  section,  would  be  a 
condition  which  could  reasonably  be 
expected  to  yield  the  results  described 
in  paragraph  (a)  or  fb)  of  this  section 
had  diagnosis  been  made  as  therein 
described:  Provided,  howf^ver,  That  any 
diagnosis  made  under  this  paragraph 
shall  accord  with  acceptable  medical 
procedures. 

§  71 8.305    Presumption  of 
pneumoconiosis. 

(a)  If  a  miner  was  employed  for  fifteen 
years  or  more  in  one  or  more 
underground  coal  mines,  and  if  there  is 
a  chest  X-ray  submitted  in  connection 
with  such  miner's  or  his  or  her 
survivor's  claim  and  it  is  interpreted  as 
negative  with  respect  to  the 
requirements  of  §  718.304,  and  if  other 
evidence  demonstrates  the  existence  of 
a  totally  disabling  respiratory  or 
pulmonary  impairment,  then  there  shall 
be  a  rebuttable  presumption  that  such 
miner  is  totally  disabled  due  to 
pneumoconiosis,  that  such  miner's 
death  was  due  to  pneumoconiosis,  or 
that  at  the  time  of  death  such  miner  was 
totally  disabled  by  pneumoconiosis.  In 


the  case  of  a  living  miner's  claim,  a 
spouse's  affidavit  or  testimony  may  not 
be  used  by  itself  to  establish  the 
applicability  of  the  presumption.  The 
Secretary  shall  not  apply  all  or  a  portion 
of  the  requirement  of  this  paragraph  that 
the  miner  work  in  an  underground  mine 
where  it  is  determined  that  conditions 
of  the  miner's  employment  in  a  coal 
mine  were  substantially  similar  to 
conditions  in  an  underground  mine. 
The  presumption  may  be  rebutted  only 
by  establishing  that  the  miner  does  not. 
or  did  not,  have  pneumoconiosis,  or  that 
his  or  her  respiratory  or  pulmonary 
impairment  did  not  arise  out  of,  or  in 
connection  with,  employment  in  a  coal 
mine. 

(b)  In  the  case  of  a  deceased  miner, 
where  there  is  no  medical  or  other 
relevant  evidence,  affidavits  of  persons 
having  knowledge  of  the  miner's 
condition  shall  be  considered  to  he 
sufficient  to  establish  the  existence  of  a 
totally  disabling  respiratory  or 
pulmonary  impairment  for  purposes  of 
this  section. 

(c)  The  determination  of  the  existence 
of  a  totally  disabling  respiratory  or 
pulmonary  impairment,  for  purposes  of 
applying  the  presumption  described  in 
this  section,  shall  be  made  in 
accordance  with  §  718.204. 

(d)  Where  the  cause  of  death  or  total 
disability  did  not  arise  in  whole  or  in 
part  out  of  dust  exposure  in  the  miner's 
coal  mine  employment  or  the  evidence 
establishes  that  the  miner  does  not  or 
did  not  have  pneumoconiosis,  the 
presumption  will  be  considered 
rebutted.  However,  in  no  case  shall  the 
presumption  be  considered  rebutted  on 
the  basis  of  evidence  demonstrating  the 
existence  of  a  totally  disabling 
obstructive  respiratory  or  pulmonary 
disease  of  unknown  origin. 

(e)  This  section  is  not  applicable  to 
anv  claim  filed  on  or  after  January  1, 
1982. 

§  71  &306    Presumption  of  entitlement 
applicable  to  certain  deatti  claims. 

(a)  In  the  case  of  a  miner  who  died  on 
or  before  March  1,  1978,  who  was 
employed  for  25  or  more  years  in  one 
or  more  coal  mines  prior  to  June  30, 
1971,  the  eligible  survivors  of  such 
miner  whose  claims  have  been  filed 
prior  to  June  30,  1982,  shall  be  entitled 
to  the  payment  of  benefits,  unless  it  is 
established  that  at  the  time  of  death 
such  miner  was  not  partially  or  totally 
disabled  due  to  pneumoconiosis. 
Eligible  survivors  shall,  upon  request, 
furnish  such  evidence  as  is  available 
with  respect  to  the  health  of  the  miner 
at  the  time  of  death,  and  the  nature  and 
duration  of  the  miner's  coal  mine 
employment. 


(b)  For  the  purpose  of  this  section,  a 
miner  will  be  considered  to  have  been 
"partially  disabled"  if  he  or  she  had 
reduced  ability  to  engage  in  work  as 
defined  in  §  718.204fb). 

(c)  In  order  to  rebut  this  presumption 
the  evidence  must  demonstrate  that  the 
miner's  ability  to  perform  work  as 
defined  in  §  718.204(b)  was  not  reduced 
at  the  time  of  his  or  her  death  or  that 
the  miner  did  not  have  pneumoconiosis. 

(d)  None  of  the  following  items,  by 
itself,  shall  be  sufficient  to  rebut  the 
presumption: 

(1)  Evidence  that  a  deceased  miner 
was  employed  in  a  coal  mine  at  the  time 
of  death; 

(2)  Evidence  pertaining  to  a  deceased 
miner's  level  of  earnings  prior  to  death; 

(3)  A  chest  X-ray  interpreted  as 
negative  for  the  existence  of 
pneumoconiosis: 

(4)  A  death  certificate  which  makes 
no  mention  of  pneumoconiosis. 

Appendix  A  to  Pari  71ft-Standanb  for 
Administration  and  Interpretation  of  Chest 
Roentgenograms  (X-rays) 

The  following  standards  are  established  in 
accordance  with  sections  402(f)(1)(D)  and 
413(b)  of  the  Act.  They  were  developed  in 
consultation  with  the  National  Institute  for 
Occupational  Safety  and  Health.  These 
standards  are  promulgated  for  the  guidance 
of  physicians  and  medical  technicians  to 
insure  that  uniform  procedures  are  used  in 
administering  and  interpreting  X-rays  and 
that  the  t)est  available  medical  evidence  will 
be  submitted  in  connection  with  a  claim  for 
black  lung  benefits.  If  it  is  established  that 
one  or  more  standards  have  not  been  met.  the 
claims  adjudicator  may  consider  such  fact  in 
determining  the  evidentiary  weight  to  be 
assigned  to  the  physician's  report  of  an  X-ray. 

(1)  Every  chest  roentgenogram  shall  be  a 
single  postero-anterior  projection  at  full 
inspiration  on  a  14  by  17  inch  film 
Additional  chest  films  or  views  shall  be 
obtained  if  they  are  necessary  for  clanfication 
and  classification.  The  film  and  cassette  shall 
be  capable  of  being  pK>sitioned  both  vertically 
and  horizontallv  s(j  that  the  chest 
roentgenogram  will  include  both  apices  and 
costophrenic  angles.  If  a  miner  is  too  large  to 
permit  the  above  requirements,  then  a 
projection  with  minimum  loss  of 
costophrenic  angle  shall  he  made 

(2)  Miners  shall  be  disrobed  from  the  waist 
up  at  the  time  the  roentgenogram  is  given 
The  facility  shall  provide  a  dressing  area  and, 
for  those  miners  who  wish  to  u.se  one.  the 
facility  shall  provide  a  clean  gown  Facilities 
shall  be  heated  to  a  comfortable  temperature 

(3)  Roentgenograms  shall  \w  made  only 
with  a  diagnostic  X-ray  machine  having  a 
rotating  anixie  tube  with  a  maximum  of  a  2 
ram  source  (focal  spot). 

(4)  Except  as  provided  in  paragraph  (5). 
roentgenograms  shall  be  made  with  units 
having  generators  which  comply  with  the 
following;  (a)  the  generators  of  existing 
roentgenograph ic  units  acquired  by  the 
examining  facility  prior  to  )uly  2",  1973. 
shall  have  a  minimum  rating  of  200  mA  at 
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100  kVp;  (b)  generators  of  units  acquired 
subsequent  to  that  date  shall  have  a 
minimum  rating  of  300  mA  at  125  kVp. 

Note:  A  generator  with  a  rating  of  150  kVp 
is  recommended. 

(5)  Roentgenograms  made  with  battery- 
powered  mobile  or  fK>rtable  equipment  shaM 
be  made  with  units  having  a  minimum  rating 
of  100  mA  at  110  kVp  at  500  Hz,  or  200  mA 
at  110  kVp  at  60  Hz. 

(6)  Capacitor  discharge,  and  field  emission 
units  may  be  used 

(7)  Roentgenograms  shall  be  given  only 
with  equipment  having  a  beam-limiting 
device  which  does  not  cause  large  unexposed 
boundaries.  The  use  of  such  a  device  shall  be 
discernible  from  an  examination  of  the 
roentgenogram. 

(8)  To  insure  high  quality  chest 
roentgenograms: 

(i)  The  maximum  exposure  time  shall  not 
exceed  1/20  of  a  second  except  that  with 
single  phase  units  with  a  rating  less  than  300 
mA  at  125  kVp  and  subjects  with  chest  over 
28  cm  postero-anterior.  the  exposure  may  be 
increased  to  not  more  than  1/10  of  a  second; 

(ii)  The  source  or  focal  spot  to  film 
distance  shall  be  at  least  6  feet: 

(iii)  Only  medium-speed  film  and  medium- 
speed  intensifying  screens  shall  be  used; 

(iv)  Film-screen  contact  shall  be 
maintained  and  verified  at  6-month  or 
shorter  intervals: 

(v)  Intensifying  srjeens  shall  be  inspected 
at  least  once  a  month  and  cleaned  when 
necessary  by  tho  method  recommended  by 
the  manufacturer; 

(vi)  All  intensifying  screens  in  a  cassette 
shall  be  of  the  same  type  and  made  bv  the 
same  manufacturer: 

(vii)  When  using  over  90  kV,  a  suitable  gr.d 
or  other  means  of  reducing  scattered 
radiation  shall  be  used: 

(viii)  The  geometry  of  the  radiographic 
system  shall  insure  that  the  central  axis  (ray) 
of  the  primary  beam  is  perpendicular  to  the 
plane  of  the  film  surface  and  impinges  on  the 
center  of  the  film. 

(9)  Radiographic  processing: 

(i)  Either  automatic  or  manual  film 
processing  is  acceptable.  A  constant  time- 
temperature  technique  shall  be  meticulously 
employed  for  manual  processing. 

(ii)  If  mineral  or  other  impurities  in  the 
processing  water  introduce  difficulty  in 
obtaining  a  high-quality  roentgenogram,  a. 
suitable  filter  or  purification  system  shall  be 
used. 

(10)  Before  the  miner  is  advised  that  the 
examination  is  concluded,  the  roentgenogram 
shall  be  processed  and  inspected  and 
accepted  for  quality  by  the  physician,  or  if 
the  physician  is  not  available,  acceptance 
may  be  made  by  the  radiologic  technologist. 
In  a  case  of  a  substandard  roentgenogram, 
another  shall  be  made  immediately 

(11)  An  elet:tric  power  supply  shall  be  used 
which  complies  with  the  voltage,  current, 
and  regulation  sp«;cified  by  the  manufacturer 
of  the  machine. 

(12)  A  densitometric  test  ob|ect  may  be 
required  on  each  roentgenogram  for  an 
objective  evaluation  of  film  quality  at  the 
discretion  of  the  Department  of  Labor. 

(13)  Each  roentgen(»grdm  made  hereunder 
shall  be  permanently  and  legibly  marked 


with  the  name  and  address  of  the  facility  at 
which  it  is  made,  the  miner's  DOL  claim 
number,  the  date  of  the  roentgenogram,  and 
lef^  and  right  side  of  film.  No  other 
identifying  markings  shall  be  recorded  on  the 
roentgenogram. 

Appendix  B  lo  Part  718 — Standards  for 
AdministratiAH  and  Inteipretation  of 
Puimonary  Function  Tests 

Tablea  Bl.  B2,  83.  84.  B5.  86 

The  following  standards  are  established  in 
accordance  with  section  402(f)(1)(D)  of  the 
Act.  They  were  developed  in  consultation 
with  the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  These  standards 
are  promulgated  for  the  guidance  of 
physicians  and  medical  technicians  to  insure 
that  uniform  procedures  are  used  in 
administering  and  interpreting  ventilatory 
function  tests  and  that  the  best  available 
medical  evidence  will  be  submitted  in 
support  of  a  claim  for  black  lung  benefits.  If 
it  is  established  that  one  or  more  standards 
have  not  been  met.  the  claims  adjudicator 
may  consider  such  fact  in  determining  the 
evidentiary  weight  to  be  given  to  the  results 
of  the  ventilatory  function  tests. 

(1)  Instruments  to  be  used  for  the 
administration  of  pulmonary  function  tests 
shall  be  approved  by  NIOSH  and  shall 
conform  to  the  following  criteria: 

(i)  The  instrument  shall  be  accurate  within 
+/  -  50  ml  or  within  W  -  3  percent  of  reading, 
whichever  is  greater. 

(ii)  The  instrument  shall  be  capable  of 
measuring  vital  capacity  from  0  to  7  liters 
BTPS. 

(iii)  The  instrument  shall  have  a  low 
inertia  and  offer  low  resistance  to  airflow 
such  that  the  resistance  to  airflow  at  12  liters 
per  second  must  be  less  than  1.5  cm  H20/ 
liter/sec. 

(iv)  The  zero  time  point  for  the  purpose  of 
timing  the  FEVl  shall  be  determined  by 
extrapolating  the  steepest  portion  of  the 
volume-time  curve  back  to  the  maximal 
inspiration  volume  or  by  an  equivalent 
method. 

(v)  Instruments  incorporating 
measurements  of  airflow  to  determine 
volume  shall  conform  lo  the  same  volume 
accuracy  stated  in  subparagraph  (l)(i)  of  this 
Appendix  B  when  presented  with  flow  rates 
from  at  least  0  to  12  liters  per  second. 

(vi)  The  instrument  or  user  of  the 
instrument  must  have  a  means  of  correcting 
volumes  to  body  temperature  saturated  with 
water  vapor  (BTPS)  under  conditions  of 
varying  ambient  spirometer  temperatures  and 
barometric  pressures. 

(vii)  The  instrument  used  shall  provide  a 
tracing  of  either  flow  versus  volume  or 
volume  versus  time  during  the  entire  forced 
expiration  and  volume  versus  time  during 
the  MVV  maneuver.  A  tracing  is  necessary  to 
determine  whether  the  patient  has  performed 
the  test  properly  The  tnw:ing  must  be  of 
sufficient  size  that  hand  measurements  may 
be  made  within  the  requirement  of 
subparagraph  (l)(i)  of  this  Appendix  B.  If  a 
paper  record  is  made  it  must  have  a  paper 
speed  of  at  least  2  cm/sec  and  a  volume 
sensitivity  of  at  least  10.0  mm  of  chart  per 
liter  of  volume.  The  recorder  tracing  must 
display  the  entire  FVC  maneuver  at  a 


constant  speed  for  at  least  10  seconds  after 
the  onset  of  exhalation.  This  constant  s[>eed 
must  be  reached  prior  to  the  onset  of 
exhalation. 

(viii)  The  instrument  shall  be  capable  of 
accumulating  volume  for  a  minimum  of  10 
seconds  after  the  onset  of  exhalation. 

(ix)  The  forced  expiratory  volume  in  1  sec 
(FBVl)  measurement  shall  comply  with  the 
accuracy  requirements  stated  in 
subparagraph  (l)(i)  of  this  Appendix  B.  That 
is.  they  shall  be  accurately  measured  to 
within  ±  50  ml  or  with  ±  3  percent  of  reading, 
whichever  is  greater. 

(x)  The  instrument  must  be  capable  of 
being  calibrated  in  the  field  with  respect  to 
the  FEVl.  This  calibration  of  the  FEVl  may 
be  done  either  directly  or  indirectly  through 
volume  and  time  base  measurements.  The 
volume  calibration  source  shall  provide  a 
volume  displacement  of  at  least  3  liters  and 
shall  be  accurate  to  within  ±  30  ml. 

(xi)  For  measuring  maximum  voluntary 
ventilation  (MVV)  the  instrument  shall  have 
a  response  which  is  flat  witliin  ±  10  percent 
up  to  4  Hz  at  flow  rates  up  to  12  liters  per 
second  over  the  volume  range.  The  time  for 
exhaled  volume  integration  or  recording  shall 
be  no  less  than  12  sec.  and  no  more  than  15 
sec.  The  indicated  time  shall  be  accurate  to 
within  ±  3  percent. 

A  recording  of  the  spirometer  tracing  is 
required,  and  the  volume  sensitivity  shall  be 
such  that  10  mm  or  more  deflection 
corresponds  to  1  liter  volume. 

(2)  The  administration  of  pulmonary 
function  tests  shall  conform  to  the  following 
criteria: 

(i)  Tests  shall  not  be  performed  during  or 
soon  after  an  acute  respiratory  illness. 

(ii)  For  the  FEVl  and  FVC.  use  of  a  nose 
clip  is  required.  The  procedures  shall  be 
explained  in  simple  terms  to  the  patient  who 
shall  be  instructed  to  loosen  any  tight 
clothing  and  stand  in  front  of  the  apparatus. 
The  subject  may  sit,  or  stand,  but  care  should 
be  taken  on  repeat  testing  that  the  same 
position  be  used.  Particular  attention  shall  be 
given  to  insure  that  the  chin  is  slightly 
elevated  with  the  neck  slightly  extended.  The 
patient  shall  be  instructed  to  make  a  full 
inspiration  from  the  spirometer,  using  a 
normal  breathing  pattern  and  then  blow  into 
the  apparatus,  without  interruption,  as  hard, 
fast,  and  completely  as  possible.  At  least 
three  forced  expirations  shall  be  carried  out. 
During  the  maneuvers,  the  p»atient  shall  be 
observed  for  compliance  with  instructions. 
The  expirations  shall  be  checked  visually  for 
reproducibility  from  the  flow-volume  or 
volume-time  tracings.  The  effort  shall  be 
judged  unacceptable  when  the  patient: 

(A)  Has  not  reached  full  inspiration 
preceding  the  forced  expiration;  or 

(B)  Has  not  used  maximal  effort  during  the 
entire  forced  expiration;  or 

(C)  Has  not  continued  the  expiration  for  at 
least  5  sec.  or  until  an  obvious  plateau  in  the 
volume-time  curve  has  occurred;  or 

(D)  Has  coughed  or  closed  his  glottis;  or 

(E)  Has  an  obstructed  mouthpiece  or  a  leak 
around  the  mouthpiece  (obstruction  due  to 
tongue  being  placed  in  front  of  mouthpiece, 
false  teeth  falling  in  front  of  mouthpiece, 
etc.);  or 

(F)  Has  an  unsatisfactory  start  of 
expiration,  one  characterized  by  excessive 
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hesitation  (or  false  starts),  and  therefore  not 
allowing  back  extrapolation  of  time  0 
(extrapolated  volume  on  the  volume-time 
tracing  must  be  less  than  10  percent  of  the 
FVC);  or 

(G)  Has  an  excessive  variabili*}  between 
the  three  acceptable  curves.  The  variation 
between  the  two  lai^est  FEVl's  of  the  three 
acceptable  tracings  should  not  exceed  5 
percent  of  the  largest  FEVl  or  100  ml, 
whichever  is  greater. 

(iii)  For  the  MW,  the  subject  shall  be 
instructed  before  beginning  the  test  that  he  or 
she  will  lie  asked  to  breathe  as  deeply  and 
as  rapidly  as  possible  for  approximately  15 
seconds. 

The  test  shall  be  performed  with  the 
subject  in  the  standing  p)osition,  if  possible. 
Care  shall  be  taken  on  repeat  testing  that  the 
same  position  be  used.  The  subject  shall 
breathe  normally  into  the  mouthpiece  of  the 
apparatus  for  10  to  15  seconds  to  become 
accustomed  to  the  system.  The  subject  shall 
then  be  instructed  to  breathe  as  deeply  and 
as  rapidly  as  possible,  and  shall  be 
continually  encouraged  during  the  remainder 
of  the  maneuver.  Subject  shall  continue  the 
maneuver  for  15  seconds.  At  least  5  minutes 
of  rest  shall  be  allowed  between  maneuvers. 
At  least  three  MVV's  shall  be  carried  out. 
(But  see  §  718.103(b).)  During  the  maneuvers 
the  patient  shall  be  observed  for  compliance 
with  instructions.  The  effort  shall  be  judged 
unacceptable  when  the  patient: 

(A)  Has  not  maintained  consistent  effort  for 
at  least  12  to  15  seconds;  or 

(B)  Has  coughed  or  closed  his  glottis;  or 

(C)  Has  an  obstructed  mouthpiece  or  a  leak 
around  the  mouthpiece  (obstruction  due  to 
tongue  being  placed  in  front  of  mouthpiece, 
false  teeth  falling  in  front  of  mouthpiece, 
etc.);  or 

(D)  Has  an  excessive  variability  between 
the  three  acceptable  curves.  The  variation 
between  the  two  largest  M  W's  of  the  three 
satisfectory  tracings  shall  not  exceed  10 
percent. 

(iv)  A  calibration  check  shall  be  performed 
on  the  instrument  each  day  before  use,  using 
a  volume  source  of  at  least  three  liters, 
accurate  to  within  ±1  percent  of  full  scale. 
The  room  air  in  the  syringe  is  introduced  into 
the  spirometer  once  with  a  flow  rate  of 
approximately  0.5  liters  per  second  (six 
seconds  emptying  time  with  a  3-liter  syringe) 
and  once  with  a  higher  flow  rate  of 
approximately  3.0  liters  per  second  (one 
second  emptying  time  with  a  3-liter  syringe). 
The  volume  measured  by  the  spirometer 
shall  be  between  2.90  and  3.10  liters  for  both 
trials.  Accuracy  of  the  time  measurement 
used  in  determining  the  FEVl  shall  be 
checked  using  the  manufacturer's  stated 
procedure  and  shall  be  within  ±3  percent  of 
actual.  The  procedure  described  herein  shall 
be  performed  as  well  as  any  other  procedures 
suggested  by  the  manufacturer  of  the 
spirometer  being  used. 

(v)(A)  The  first  step  in  evaluating  a 
spirogram  for  the  F^Vl  shall  be  to  determine 
whether  or  not  the  patient  has  performed  the 
test  properly  or  as  described  in  (2)(ii)  above. 
From  the  three  satisfactory  tracings,  the 
forced  expiratory  volume  in  one  second 
(FEVl)  shall  be  measured  and  recorded.  The 
largest  observed  FEVl  shall  be  used  in  the 
analysis,  corrected  to  BTPS. 


(B)  Only  MW  maneuvers  which 
demonstrate  consistent  effort  for  at  least  12 
seconds  shall  be  considered  acceptable.  The 
largest  accumulated  volume  for  a  1 2  second 
period  corrected  to  BTPS  and  multiplied  by 
five  is  to  be  reported  as  the  MW 


Appendix  C  to  Put  71»— Slood-Gu  Tables 

The  following  tables  set  forth  the  values  to 
be  applied  in  determining  whether  total 
disability  may  be  established  in  accordance 
with  §§  718.204(b)(2)(ii)  and  718.305(a)  and 
(c).  The  values  contained  in  the  tables  are 
indicative  of  impwirment  only.  They  do  not 
establish  a  degree  of  disability  except  as 
provided  in  SS  718.204(b)(2)(ii)  and  718.305 
(a)  and  (c)  of  this  subchapter,  nor  do  they 
establish  standards  for  determining  normal 
alveolar  gas  exchange  values  for  any 
particular  individual.  Tests  shall  not  be 
performed  during  or  soon  after  an  acute 
respiratory  or  cardiac  illness. 

A  miner  who  meets  the  following  medical 
specifications  shall  be  found  to  be  totally 
disabled,  in  the  absence  of  rebutting 
evidence,  if  the  values  specified  in  one  of  the 
following  tables  are  met: 

(1)  For  arterial  blood-gas  studies  jierformed 
at  test  sites  up  to  2,999  feet  above  sea  level: 


Artena)  pC02  (mm  Hg) 


Artenalp02 

equal  to  or 

less  than 

(mm  Hg) 


Arterial  pC02  (mm  Hg) 

Arterial  p02 

equal  to  or 

less  than 

(mm  Hg) 

25  or  below 

75 

26  

74 

27  

73 

28  

72 

29  

71 

30 

70 

31  „ 

69 

32  

68 

33  

67 

34  

66 

35 

65 

36  

64 

37  „ 

38  

63 
62 

39  

61 

40-^9  

60 

Above  50 

(1) 

(1)  Any  value. 

(2)  For  arterial  blood-gas  studies  performed 
at  test  sites  3,000  to  5,999  feet  above  sea 
level: 


Artanal  pC02  (mm  Hg) 

Arterial  p02 

equal  to  or 

less  than 

(mm  Hg) 

25  Of  below 

26 

70 
69 

27   

68 

28  

67 

29  

66 

30  

65 

31  

64 

32  

63 

33  

62 

34  

61 

35  

60 

36  

59 

37  

58 

38  , 

39  

40-^9  

Above  50 


57 
56 
55 
(2) 


(2)  Any  value 

(3)  For  arterial  blood -gas  studies  performed 
at  test  sites  6.000  feet  or  more  above  sea 

level 


Artenal  pC02  (mm  Hg) 

Artenal  p02 

equal  to  or 

less  than 

(mm  Hg) 

25  Of  betow 

26 

65 
64 

27  

63 

28  „ 

29  

62 
61 

30  

60 

31  

59 

32  

58 

33  

57 

35  "!!!"!!!!!]!!!!!!"!!!!!"""!"I"!!"~ 

56 
55 

36  

54 

37  

53 

38  

52 

39  

51 

40-49  

50 

Above  50 

(3) 

(3)  Any  value. 

3.  Part  722  is  proposed  to  be  revised  as 
follows. 

PART  722— CRfTERIA  FOR 
DETERMININQ  WHETHER  STATE 
WORKERS'  COMPENSATION  LAWS 
PROVIDE  ADEQUATE  COVERAGE 
FOR  PNEUMOCONIOSIS  AND  UST1NG 
OF  APPROVED  STATE  LAWS 

722  1     Purpose. 

722.2  Definitions 

722.3  General  criteria;  inclusion  in  and 
removal  from  the  Secretary's  list 

722.4  The  Secretary's  list 
Authority:  5  L!  S.C  301.  Re<jrganization 

Plan  No  6  of  1950.  15  FR3174,  301'  SC  901 
etseq  .921,932,936:  33  U.SC  901  et  sf q  . 
Secretary's  Order  7-87.  52  FR  4846«i. 
Employment  Standards  Order  No  90-02 

§722.1     Purpose. 

Section  421  of  the  Black  Lung 
Benefits  Act  provides  that  a  claim  for 
benefits  based  on  the  total  disability  or 
death  of  a  coal  miner  due  to 
pneumoconiosis  must  be  filed  under  a 
State  workers'  compensation  law  where 
such  law  provides  adequate  coverage  for 
pneumoconiosis.  A  State  workers' 
compensation  law  may  be  deemed  to 
provide  adequate  coverage  only  when  it 
is  included  on  a  list  of  such  laws 
maintained  by  the  Secretary.  The 
purpose  of  this  part  is  to  set  forth  the 
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procedures  and  criteria  for  inclusion  on 
that  list,  and  to  provide  that  list. 

§722.2    Definitions. 

(a)  The  definitions  and  use  of  terms 
contained  in  subpart  A  of  part  12^  of 
this  title  shall  be  applicable  to  this  part 

(b)  For  purposes  of  this  part,  the 
following  definitions  apply; 

(1)  State  agency  means,  with  respect 
to  any  State,  the  agency,  department  or 
officer  designated  by  the  workers" 
compensation  law  of  the  State  to 
administer  such  law.  In  any  case  in 
which  more  than  one  agency 
participates  in  the  administration  of  a 
State  workers'  compensation  law,  the 
Governor  of  the  State  may  designate 
which  of  the  agencies  shall  be  the  State 
agency  for  purposes  of  this  part. 

(2)  The  Secretary's  list  means  the  list 
published  by  the  Secretary  of  Labor  in 
the  Federal  Register  (see  §  722.4) 
containing  the  names  of  those  States 
which  have  in  effect  a  workers' 
compensation  law  which  provides 
adequate  coverage  for  death  or  total 
disability  due  to  pneumoconiosis. 

§  722.3    General  criteria;  Inclusion  in  and 
removal  from  ttw  Secretary's  list 

(a)  The  Governor  of  any  State  or  any 
duly  authorized  State  agency  may.  at 
any  time,  request  that  the  Se<;retary 
include  such  State's  workers' 
compensation  law  on  his  list  of  those 
State  workers'  compen.sation  laws 
providing  adequate  coverage  for  total 
disability  or  death  due  to 
pneumoconiosis.  Each  such  request 
shall  include  a  copy  of  the  State 
workers'  compensation  law  and  any 
other  pertinent  State  laws,  a  copy  of  any 
regulations,  either  propo.sed  or 
promulgated,  implementing  such  laws; 
and  a  copy  of  any  administrative  or 
court  decision  interpreting  such  laws  or 
regulations,  or,  if  such  decisions  are 
published  in  a  readily  available  report, 

a  citation  to  such  decision 

(b)  Upon  receipt  of  a  request  that  a 
State  be  included  on  the  Secretary's  list, 
the  Secretary  shall  include  the  State  on 
the  list  if  he  finds  that  the  State's 
workers'  compensation  law  guarantees 
the  payment  of  monthly  and  medical 
benefits  to  all  persons  who  would  be 
entitled  to  such  benefits  under  the  Black 
Lung  Benefits  Act  at  the  time  of  the 
request,  at  a  rate  no  less  than  that 
provided  by  the  Black  Lung  Benefits 
Act.  The  criteria  used  by  the  Se<;retary 
in  making  such  determination  shall 
include,  but  shall  not  be  limited  to,  the 
criteria  set  forth  in  section  421(b)(2)  of 
the  Act. 

(c)  The  Secretary  may  require  each 
State  included  on  the  list  to  submit 
reports  detailing  the  extent  to  which  the 


State's  workers'  compensation  laws,  as 
reflected  by  statute,  regulation,  or 
administrative  or  court  decision, 
continues  to  meet  the  requirements  of 
paragraph  (b)  of  this  section.  If  the 
Se(;retary  concludes  that  the  State's 
workers'  compensation  law  does  not 
provide  adequate  coverage  at  any  time, 
either  because  of  changes  to  the  State 
workers'  (;ompensation  law  or  the  Black 
Lung  Benefits  Act,  he  shall  remove  the 
State  from  the  Secretary's  list  after 
providing  the  State  with  notice  of  such 
removal  and  an  opportunity  to  be  heard. 

§  722.4    Trie  Secretary's  list. 

(a)  The  Secretary  has  determined  that 
publi(;ation  of  the  Secretary's  list  in  the 
Code  of  Federal  Regulations  is 
appropriate.  Accordingly,  in  addition  to 
its  publication  in  the  Federal  Register 
as  required  by  section  421  of  the  Black 
Lung  Benefits  Act,  the  list  shall  also 
appear  in  paragraph  (b)  of  this  section. 

(b)  Upon  review  of  all  requests  filed 
with  the  Secretary  under  section  421  of 
the  Black  Lung  Benefits  Act  and  this 
part,  and  examination  of  the  workers' 
compensation  laws  of  the  States  making 
such  requests,  the  Secretary  has 
determined  that  the  workers' 
compensation  law  of  each  of  the 
following  listed  States,  for  the  period 
from  the  date  shown  in  the  list  until 
such  date  as  the  Secretary  may  make  a 
contrary  determination,  provides 
adequate  coverage  for  pneumoconiosis. 

State 

None 


Period  commencing 


4.  Part  725  is  proposed  to  be  revised 
as  follows: 

PART  725-CLAIMS  FOR  BENEFITS 
UNDER  PART  C  OF  TITLE  IV  OF  THE 
FEDERAL  MINE  SAFETY  AND  HEALTH 
ACT,  AS  AMENDED 

Subpart  A — Qer>eral 

S«c. 

Statutory  provisions. 
Purpose  and  applicability  of  this  part. 
Contents  of  this  part. 
Applicability  of  other  parts  in  this 


725.1 
725.2 
725.3 
725.4 
title. 

725.101  Definitions  and  use  of  terms. 

725.102  Disclosure  of  program  information. 

725.103  Burden  of  prrKjf 

Subpart  B— Persons  Entttied  to  Benefits, 
Conditions,  and  Duration  of  Entitlement 

725.201  Who  IS  entitled  to  benefits; 
contents  of  this  subpart. 

Conditions  and  Duration  of  Entitlement: 
Miner 

725.202  Miner  defined;  conditions  of 
entitlement,  miner. 

725.203  Duration  and  cessation  of 
entitlement,  miner. 


Conditions  and  Duration  of  Entitlement: 
Miner's  Dependents  (Augmented  Benefits) 

725.204  Determination  of  relationship; 
spouse. 

725.205  Determination  of  dependency; 
spouse. 

725.206  Determination  of  relationship; 
divorced  sf)ouse. 

725.207  Determination  of  dependency; 
divorced  spouse. 

725.208  Determination  of  relationship; 
child. 

725.209  Determination  of  dependency; 
child. 

725.210  Duration  of  augmented  benefits. 

725.211  Timeof  determination  of 
relationship  and  dependency  of  spouse 
or  child  for  purposes  of  augmentation  of 
benefits. 

Conditions  and  Duration  of  Entitlement: 
Miner's  Survivors 

725.212  Conditions  of  entitlement; 
surviving  sp)ouse  or  surviving  divorced 
spouse. 

725.213  Duration  of  entitlement;  surviving 
spouse  or  surviving  divorced  spwuse. 

725.214  Determination  of  relationship: 
surviving  spouse. 

725.215  Determination  of  dependency; 
surviving  spouse. 

725.216  Determination  of  relationship; 
surviving  di.vorced  spouse. 

725.217  Determination  of  dejjendency; 
surviving  divorced  Sfxjuse. 

725.218  Conditions  of  entitlement;  child. 

725.219  Duration  of  entitlement;  child. 

725.220  Determination  of  relationship; 
child. 

725.221  Determination  of  dependency; 
child. 

725.222  Conditions  of  entitlement;  parent, 
brother  or  sister. 

725.223  Duration  of  entitlement;  parent, 
brother  or  sister. 

725.224  Determination  of  relationship; 
parent,  brother  or  sister. 

725.225  Determination  of  dependency; 
parent,  brother  or  sister. 

725.226  "Good  cause"  for  delayed  filing  of 
proof  of  support. 

725.227  Time  of  determination  of 
relationship  and  dependency  of 
survivors. 

725.228  Effect  of  conviction  of  felonious 
and  intentional  homicide  on  entitlement 
to  benefits. 

Terms  Used  in  This  Subpart 

725.229  Intestate  personal  property. 

725.230  Legal  impediment. 

725.231  Domicile. 

725.232  Member  of  the  same  household — 
"living  with,"  "living  in  the  same 
household,"  and  "living  in  the  miner's 
household,"  defined. 

725.233  Support  and  contributions. 

Subpart  C— ^ing  of  Claims 

725.301  Who  may  file  a  claim 

725.302  Evidence  of  authority  to  file  a 
claim  on  behalf  of  another. 

725.303  Date  and  place  of  filing  of  claims. 

725.304  Forms  and  initial  processing. 

725.305  When  a  written  statement  is 
considered  a  claim. 
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725.306  Withdrawal  of  a  claim. 

725.307  Cancellation  of  a  request  for 
withdrawal. 

725.308  Time  limits  for  filing  claims. 

725.309  Additional  claims:  effect  of  a  prior 
denial  of  benefits. 

725.310  Modification  of  awards  and 
denials. 

725.311  Communications  with  resp>ect  to 
claims:  time  computations. 

Subpart  D— A<4udicstk>n  Officers;  PartiM 
and  Rapreaentaaves 

725.350  Who  are  the  adjudication  officers. 

725.351  Powers  of  adjudication  officers. 

725.352  Disqualification  of  adjudication 
officer. 

725-360     Parties  to  proceedings 

725.361  Party  amicus  curiae. 

725.362  Representation  of  parties. 

725.363  Qualification  of  representative. 

725.364  Authority  of  representative. 

725.365  Approval  of  representative's  fees; 
lien  against  benefits. 

725.366  Fees  for  representatives 

725.367  Payment  of  a  claimant's  attorney's 
fee  by  resf)on8ible  opwrator  or  fund. 

Subpart  E— Adtudlcatlon  of  CMms  by  the 
Dlatrict  Director 

725.401  Claims  development — general. 

725.402  Approved  Stale  workers' 
com[>ensation  law. 

725.403  Requirement  to  file  under  State 
workers'  comptensation  law — section  415 
claims. 

725.404  Development  of  evidence — general. 

725.405  Development  of  medical  evidence; 
scheduling  of  medical  examinations  and 
tests. 

725.406  Medical  examinations  and  tests. 

725.407  Identification  and  notification  of 
resfwnsible  operator. 

725.408  Operator's  response  to  notification. 

725.409  Denial  of  a  claici  by  reason  of 
abandonment. 

725.410  Initial  findings  by  the  district 
director. 

725.411  Initial  finding — eligibility. 

725.412  Initial  finding— liability. 

725.413  Initial  adjudication  by  the  district 
director. 

725.414  Development  of  evidence. 

725.415  Action  by  the  district  director  after 
development  of  operator's  evidence. 

725.416  Conferences. 

725.417  Action  at  the  conclusion  of 
conference. 

725.418  Proposed  decision  and  order. 

725.419  Response  to  proposed  decision  and 
order. 

725.420  Initial  determinations. 

725.421  Referral  of  a  claim  to  the  Office  of 
Administrative  Law  judges. 

725.422  Legal  Assistance. 

725.423  Extensions  of  time. 

Stibpart  F— ^learlnQa 

725.450  Right  to  a  hearing. 

725.451  Request  for  hearing. 

725.452  Type  of  hearing;  parties. 

725.453  Notice  of  hearing. 

725.454  Time  and  place  of  hearing;  transfer 
of  cases. 

725.455  Hearing  procedures:  generally. 

725.456  Introduction  of  documentary 
evidence. 


725.457  Witnesses. 

725.458  Dep>08itions;  interrogatories. 

725.459  Witness  fees. 

725.460  Consolidated  hearings. 

725.461  Waiver  of  right  to  appear  and 
present  evidence. 

725.462  Withdrawal  of  controversion  of 
issues  set  for  formal  hearing;  effect. 

725.463  Issues  to  be  resolved  at  hearing; 
new  issues. 

725. 464  Record  of  heari  ng. 

725.465  Dismissals  for  cause. 

725.466  Order  of  dismissal. 

725.475  Termination  of  hearings. 

725.476  Issuance  of  decision  and  order 

725.477  Form  and  contents  of  decision  and 
order. 

725.478  Filing  and  service  of  decision  and 
order. 

725.479  Finality  of  decisions  and  orders. 

725.480  Modification  of  decisions  and 
orders. 

725.481  Right  to  appeal  to  the  Benefits 
Review  Board. 

725.482  Judicial  review. 

725.483  Costs  in  proceedings  brought 
without  reasonable  grounds. 

Subpart  Q—Reaponaibte  Coal  Mine 
Operators 

725.490  Statutory  provisions  and  scopm. 

725.491  Operator  defined. 

725.492  Successor  operator  defined. 

725.493  Employment  relationship  defined. 

725.494  Potentially  liable  operators. 
725.494  Criteria  for  determining  a 

responsible  operator. 

725.496  Sp)ecial  claims  transferred  to  the 
Trust  Fund. 

725.497  Procedures  in  spiecial  claims 
transferred  to  the  Trust  Fund. 

OIKipBrl  1 1     r  mjfnmn  OI  DenefnB 

General  Pre  vinoas 

725.501  Payment  provisions  generally 

725.502  When  benefit  payments  are  due; 
manner  of  payment. 

725.503  Date  from  which  benefits  are 
payable. 

725.504  Payments  to  a  claimant  employed 
as  a  miner. 

725.505  Payees. 

725.506  Payment  on  behalf  of  another; 
"legal  guardian"  defined. 

725.507  Guardian  for  minor  or 
incompetent. 

725.510  Representative  payee. 

725.511  Use  and  benefit  defined. 

725.512  Support  of  legally  dependent 
spwuse,  child,  or  pwrent. 

725.513  Accountability;  transfer. 

725.514  Certification  to  dependent  of 
augmentation  pxirtion  of  benefit 

725.515  Assignment  and  exemp>tion  from 
claims  of  creditors. 

725.520  Computation  of  benefits. 

725.521  Commutation  of  payments;  lump 
sum  awards. 

725.522  Payments  prior  to  final 
adjudication. 

725.530  Opwrator  payments;  generally 

725.531  Receipt  for  payment. 

Increase*  uad  RediKtioM  af  Beaefits 

725.532  Suspiension,  reduction,  or 
termination  of  payments. 


725.533  Modification  of  benefit  amounts, 
general 

725.534  Reduction  of  State  benefits. 

725.535  Reductions;  receipt  of  State  or 
Federal  benefit. 

725.536  Reductions;  excess  earnings. 

725.537  Reductions;  retroactive  effect  of  an 
additional  claim  for  benefits 

725  538     Reductions;  effect  of  augmentation 
of  t)enefits  based  on  sut>sequent 
qualification  of  individual 

725.539  More  than  one  reduction  event 

Oveqiayments;  Uiuterpayments 

725.540  Overpayments 

725.541  Notice  of  waiver  of  adjustment  or 
recovery  of  overpwyment. 

725.542  When  waiver  of  adjustment  or 
recovery  may  be  applied. 

725.543  Standards  for  waiver  of  adjustment 
or  recovery. 

725.544  Collection  and  compromise  of 
claims  for  overpayment 

725.545  UnderpwvTnents. 

725.546  Relation  to  provisions  for 
reductions  or  increases 

725  547  Applicability  of  overpayment  and 
underpayment  provisions  te  operator  or 
carrier 

Subpart  (—Enforcement  of  UabUlty; 
Reports 

725.601  Enforcement  generally. 

725.602  Reimbursement  of  the  fund. 

725.603  Payments  by  the  fund  on  t)ehalf  of 
an  operator;  liens. 

725.604  Enforcement  of  final  awards. 
725605     Defaults. 

725.606     Security  for  the  p>ayment  of 

benefits 
725  607     Payments  in  addition  to 

compensation . 

725.608  Interest 

725.609  Enforcement  against  other  pwrsons. 
725.620     Failure  to  secure  benefits;  other 

penalties 
725  621     Reports 

Subpart 


725.701  Availability  of  medical  benefits. 

725.702  Claims  for  medical  tenefits  only 
under  section  11  of  the  Reform  Act 

725.703  Physician  defined 

725  704     Notification  of  right  to  medical 
benefits;  authorization  of  treatment. 

725.705  Arrangements  for  medical  care. 

725.706  Authorization  to  provide  medical 
services 

725.707  Rep)orts  of  physicians  and 
supervision  of  medical  care 

725.708  Disputes  cont.-eming  medical 
benefits 

"25  710    Objective  of  vocational 

rehabilitation 
725  711     Requests  for  referral  to  vocational 

rehabilitation  assistance 

Aulbarity:  5  Li.S.C  301.  Reorganization 
Plan  No  6  of  1950,  15  FR  3174.  30U.S.C  901 
et  seq.,  921.  932.  936:  33  I'.S  C  901  el  seq.. 
42  use.  405.  Secretary's  Order  7-87.  52  FR 
48466.  Emplovment  Standards  Order  No.  90- 
02 
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Subpart  A — General 

§  725. 1    Statutory  provisions. 

(a)  General.  Title  IV  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  as 
amended  by  the  Black  Lung  Benefits 
Reform  Act  of  1977,  the  Black  Lung 
Benefits  Revenue  Act  of  1977,  the  Black 
Lung  Benefits  Revenue  Act  of  1981  and 
the  Black  Lung  Benefits  Amendments  of 
1981,  provides  for  the  payment  of 
benefits  to  a  coal  miner  who  is  totally 
disabled  due  to  pneumoconiosis  (black 
lung  disease)  and  to  certain  survivors  of 
a  miner  who  dies  due  to 
pneumoconiosis.  For  claims  filed  prior 
to  January  1,  1982,  certain  survivors 
could  receive  benefits  if  the  miner  was 
totally  (or  for  claims  filed  prior  to  June 

30,  1982,  in  accordance  with  section 
411(c)(5)  of  the  Act,  partially)  disabled 
due  to  pneumoconiosis,  or  if  the  miner 
died  due  to  pneumoconiosis. 

(b)  Part  B.  Part  B  of  title  IV  of  the  Act 
provided  that  all  claims  filed  between 
December  30,  1969,  and  June  30,  1973, 
are  to  be  filed  with,  processed,  and  paid 
by  the  Secretary  of  Health,  Education, 
and  Welfare  through  the  Social  Security 
Administration;  claims  filed  by  the 
survivor  of  a  miner  before  January  1, 
1974,  or  within  6  months  of  the  miner's 
death  if  death  occurred  before  January  1, 
1974,  and  claims  filed  by  the  survivor 
of  a  miner  who  was  receiving  benefits 
under  part  B  of  title  IV  of  the  Act  at  the 
time  of  death,  if  filed  within  6  months 
of  the  miner's  death,  are  also 
adjudicated  and  paid  by  the  Social 
Security  Administration. 

(c)  Section  415.  Claims  filed  by  a 
miner  between  July  1  and  December  31, 
1973,  are  adjudicated  and  paid  under 
section  415.  Section  415  provides  that  a 
claim  filed  between  the  appropriate 
dates  shall  be  filed  with  and  adjudicated 
by  the  Se<;retary  of  Labor  under  certain 
incorporated  provisions  of  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  901  et 
seq.).  A  claim  approved  under  section 
415  is  paid  under  part  B  of  title  IV  of 
the  Act  for  periods  of  eligibility 
occurring  between  July  1  and  December 

31,  1973.  by  the  Secretary  of  Labor  and 
for  periods  of  eligibility  thereafter,  is 
paid  by  a  coal  mine  operator  which  is 
determined  liable  for  the  claim  or  the 
Black  Lung  Disability  Trust  Fund  if  no 
operator  is  identified  or  if  the  miner's 
last  coal  mine  employment  terminated 
prior  to  January  1.  1970.  An  operator 
which  may  be  found  liable  for  a  section 
415  claim  is  notified  of  the  claim  and 
allowed  to  participate  fully  in  the 
adjudication  of  such  claim.  A  claim 
filed  under  section  415  is  for  all 
purposes  considered  as  if  it  were  a  part 
C  claim  (see  paragraph  (d)  of  this 


section)  and  the  provisions  of  part  C  of 
title  IV  of  the  Act  are  fully  applicable  to 
a  section  415  claim  except  as  is 
otherwise  provided  in  section  415. 

(d)  Part  C  Claims  filed  by  a  miner  or 
survivor  on  or  after  January  1,  1974,  are 
filed,  adjudicated,  and  paid  under  the 
provisions  of  part  C  of  title  IV  of  the 
Act.  Fart  C  requires  that  a  claim  filed  on 
or  after  January  1.  1974,  shall  be  filed 
under  an  applicable  approved  State 
workers'  compensation  law,  or  if  no 
such  law  has  been  approved  by  the 
Secretary  of  Uibor,  the  claim  may  be 
filed  wilii  the  Secretary  of  Labor  under 
section  422  of  the  Act.  Claims  filed  with 
the  Secretary  of  Labor  under  part  C  are 
processed  and  adjudicated  by  the 
Secretary  and  paid  by  a  coal  mine 
operator.  If  the  miner's  last  coal  mine 
employment  terminated  before  January 
1,  1970,  or  if  no  responsible  operator 
can  be  identified,  benefits  are  paid  by 
the  Black  Lung  Disability  Trust  Fund. 
Claims  adjudicated  under  part  C  are 
subject  to  certain  incorporated 
provisions  of  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act. 

(e)  Section  43S  Section  435  of  the  Act 
affords  each  person  who  filed  a  claim 
for  benefits  under  part  B,  section  415,  or 
part  C,  and  whose  claim  had  been 
denied  or  was  still  pending  as  of  March 
1,  1978,  the  effective  date  of  the  Black 
Lung  Benefits  Reform  Act  of  1977,  the 
right  to  have  his  or  her  claim  reviewed 
on  the  basis  of  the  1977  amendments  to 
the  Act,  and  under  certain 
circumstances  to  submit  new  evidence 
in  support  of  the  claim. 

(f)  changes  made  by  the  Black  Lung 
Benefits  Reform  Act  of  1977.  In  addition 
to  those  changes  which  are  reflected  in 
paragraphs  (a)  through  (e)  of  this 
section,  the  Black  Lung  Benefits  Reform 
Act  of  1977  contains  a  number  of 
significant  amendments  to  the  Act's 
standards  for  determining  eligibility  for 
benefits.  Among  these  are- 

(1)  A  provision  which  t      ifies  the 
definition  of  "pneumocor     sis"  to 
include  any  "chronic  dub.  aisease  of  the 
lung  and  its  sequelae,  including 
respiratory  and  pulmonary 
impairments,  arising  out  of  coal  mine 
employment"; 

(2)  A  provision  which  defines 
"miner"  to  include  any  person  who 
works  or  has  worked  in  or  around  a  coal 
mine  or  coal  preparation  facility,  and  in 
coal  mine  construction  or  coal 
transportation  under  certain 
circumstances; 

(3)  A  provision  which  limits  the 
denial  of  a  claim  solely  on  the  basis  of 
employment  in  a  coal  mine; 

(4)  A  provision  which  authorizes  the 
Secretary  of  Libor  to  establish  standards 
and  develop  criteria  for  determining 


total  disability  or  death  due  to 
pneumoconiosis  with  respect  to  a  part  C 
claim; 

(5)  A  new  presumption  which 
requires  the  payment  of  benefits  to  the 
survivors  of  a  miner  who  was  employed 
for  25  or  more  years  in  the  mines  under 
certain  conditions; 

(6)  Provisions  relating  to  the  treatment 
to  be  accorded  a  survivor's  affidavit, 
certain  X-ray  interpretations,  and 
certain  autopsy  reports  in  the 
development  of  a  claim;  and 

(7)  Other  clarifying,  procedural,  and 
technical  amendments. 

(g)  Changes  made  by  the  Black  Lung 
Benefits  Revenue  Act  of  1977.  The  Black 
Lung  Benefits  Revenue  Act  of  1977 
established  the  Black  Lung  Disability 
Trust  Fund  which  is  financed  by  a 
specified  tax  imposed  upon  each  ton  of 
coai  (except  lignite)  produced  and  sold 
or  used  in  the  United  States  after  March 
31,  1978.  The  Secretary  of  the  Treasury 
is  the  managing  trustee  of  the  fund  and 
benefits  are  paid  from  the  fund  upon  the 
direction  of  the  Secretary  of  Labor.  The 
fund  was  made  liable  for  the  payment 
of  all  claims  approved  under  section 
415,  part  C  and  section  435  of  the  Act 
for  all  periods  of  eligibility  occurring  on 
or  after  January  1,  1974,  with  respect  to 
claims  where  the  miner's  last  coal  mine 
employment  terminated  before  January 
1,  1970,  or  where  individual  liability 
can  not  be  assessed  against  a  coal  mine 
operator  due  to  bankruptcy,  insolvency, 
or  the  like.  The  fund  was  also 
authorized  to  pay  certain  claims  which 
a  responsible  operator  has  refused  to 
pay  within  a  reasonable  time,  and  to 
seek  reimbursement  from  such  operator. 
The  purpose  of  the  fund  and  the  Black 
Lung  Benefits  Revenue  Act  of  1977  was 
to  insure  that  coal  mine  operators,  or  the 
coal  industry,  will  fully  bear  the  cost  of 
black  lung  disease  for  the  present  time 
and  in  the  future.  The  Black  Lung 
Benefits  Revenue  Act  of  1977  also 
contained  other  provisions  relating  to 
the  fund  and  authorized  a  coal  mine 
operator  to  establish  its  own  trust  fund 
for  the  payment  of  certain  claims. 

(h)  Changes  made  by  the  Black  Lung 
Benefits  Amendments  of  1981.  In 
addition  to  the  change  refiected  in 
paragraph  (a)  of  this  section,  the  Black 
Lung  Benefits  Amendments  of  1981 
made  a  number  of  significant  changes  in 
the  Act's  standards  for  determining 
eligibility  for  benefits  and  concerning 
the  payment  of  such  benefits.  The 
following  changes  are  all  applicable  to 
claims  filed  on  or  after  January  1,  1982: 

(1)  The  Secretary  of  Labor  may  re-read 
any  X-ray  submitted  in  support  of  a 
claim  and  may  rely  upon  a  second 
opinion  concerning  such  an  X-ray  as  a 
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means  of  auditing  the  validity  of  the 
claim; 

(2)  The  rebuttable  presumption  that 
the  death  of  a  miner  with  ten  or  more 
years  employment  in  the  coal  mines, 
who  died  of  a  respirable  disease,  was 
due  to  pneumoconiosis  is  no  longer 
applicable; 

(3)  The  rebuttable  presumption  that 
the  total  disability  of  a  miner  with 
fifteen  or  more  years  employment  in  the 
coal  mines,  who  has  demonstrated  a 
totally  disabling  respiratory  or 
pulmonary  impairment,  is  due  to 
pneumoconiosis  is  no  longer  applicable; 

(4)  In  the  case  of  deceased  miners, 
where  no  medical  or  other  relevant 
evidence  is  available,  only  affidavits 
from  persons  not  eligible  to  receive 
benefits  as  a  result  of  the  adjudication 
of  the  claim  will  be  considered 
sufficient  to  establish  entitlement  to 
benefits; 

(5)  Unless  the  miner  was  found 
entitled  to  benefits  as  a  result  of  a  claim 
filed  prior  to  January  1,  1982,  benefits 
are  payable  on  survivors'  claims  filed  on 
and  after  January  1,  1982,  only  when  the 
miner's  death  was  due  to 
pneumoconiosis; 

(6)  Benefits  payable  under  this  part 
are  subject  to  an  offset  mi  account  of 
excess  earnings  by  the  miner;  and 

(7)  Other  technical  amendments. 

(i)  Changes  made  by  the  Black  Lung 
Benefits  Revenue  Act  of  1981.  The  Black 
Lung  Benefits  Revenue  Act  of  1981 
temporarily  doubles  the  amount  of  the 
tax  upon  coal  until  the  fund  shall  have 
repaid  all  advances  received  from  the 
United  States  Treasury  and  the  interest 
on  all  such  advances.  The  fund  is  also 
made  liable  for  the  payment  of  certain 
claims  previously  denied  under  the 
1972  version  of  the  Act  and 
subsequently  approved  under  section 
435  and  for  the  reimbursement  of 
operators  and  insurers  for  benefits 
previously  paid  by  them  on  such  claims. 
With  respect  to  claims  filed  on  or  after 
January  1, 1982,  the  fund's 
authorization  for  the  payment  of  interim 
benefits  is  limited  to  the  payment  of 
prospective  benefits  only.  These 
changes  also  define  the  rates  of  interest 
to  be  paid  to  and  by  the  fund. 

(j)  Longshoremen's  Act  provisions. 
The  adjudication  of  claims  filed  under 
sections  415.  422  and  435  of  the  Act  is 
governed  by  various  procedural  and 
other  provisions  contained  in  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (LHWCA),  as 
amended  from  time  to  time,  which  are 
incorporated  within  the  Act  by  sections 
415  and  422.  The  incorporated  LHWCA 
provisions  are  applicable  under  the  Act 
except  as  is  otherwise  provided  by  the 
Act  or  as  provided  by  regulations  of  the 


Secretary.  Although  occupational 
disease  benefits  are  also  payable  under 
the  LHWCA.  the  primary  focus  of  the 
procedures  set  forth  in  that  Act  is  upon 
a  time  definite  of  traumatic  injury  or 
death.  Because  of  this  and  other 
significant  differences  between  a  black 
lung  and  longshore  claim,  it  is 
determined,  in  accordance  wi'»h  the 
authority  set  forth  in  section  422  of  the 
Act,  that  certain  of  the  incorporated 
procedures  prescribed  by  the  LHWCA 
must  be  altered  to  fit  the  circumstances 
ordinarily  confronted  in  the 
adjudication  of  a  black  lung  claim.  The 
changes  made  are  based  upon  the 
Department's  exp)erience  in  processing 
black  lung  claims  since  July  1.  1973, 
and  all  such  changes  are  specified  in 
this  part  or  part  727  of  this  subchapter 
(see  §  725.4(d)).  No  other  departure  from 
the  incorporated  provisions  of  the 
LHWCA  is'intended. 

(k)  Social  Security  Act  provisions. 
Section  402  of  the  Act  incorporates 
certain  definitional  provisions  from  the 
Social  Security  Act,  42  U.S.C.  301  et 
seq.  Section  430  provides  that  the  1972, 
1977  and  1981  amendments  to  part  B  of 
the  Act  shall  also  apply  to  part  C  "to  the 
extent  appropriate."  Sections  412  and 
413  incorporate  various  provisions  of 
the  Social  Security  Act  into  part  B  of  the 
Act.  To  the  extent  appropriate,  these 
provisions  also  apply  to  part  C.  In 
certain  cases,  the  Department  has  varied 
the  terms  of  the  Social  Security  Act 
provisions  to  accommodate  the  unique 
needs  of  the  black  lung  benefits 
program.  Parts  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act  are 
also  incorporated  into  part  C.  Where  the 
incorporated  provisions  of  the  two  acts 
are  inconsistent,  the  Department  has 
exercised  its  broad  regulatory  powers  to 
choose  the  extent  to  which 
incorporation  is  appropriate. 

S72S.2    Purpose  and  appHcabUtty  Of  IMS 
part 

(a)  It  is  the  purpose  of  this  part  to  set 
forth  the  procedures  to  be  followed  and 
standards  to  be  applied  in  the  filing, 
processing,  adjudication,  and  payment 
of  claims  filed  under  part  C  of  title  IV 
of  the  Act. 

(b)  This  part  is  applicable  to  all  claims 
filed  under  part  C  of  title  IV  of  the  Act 
on  or  after  August  18,  1978  and  shall 
also  be  applicable  to  claims  that  were 
pending  on  August  18,  1978. 

(c)  The  provisions  of  this  part  reflect 
revisions  that  became  effective  on  [the 
effective  date  of  the  final  rule).  This  part 
is  applicable  to  all  claims  filed,  and  all 
benefits  payments  made,  after  (the 
effective  date  of  the  final  rule).  With  the 
exception  of  the  following  sections,  this 
part  shall  also  be  applicable  to  the 


adjudication  i  F  claims  that  were 
pending  on  I'  le  effective  date  of  the 
final  rule):  §§  725.309,  725.310.  725.360. 
725.406,  725.407,  725.408,  725.410, 
725.411,  725.412,  725.413.  725.414, 
725.415,  725.417,  725.418,  725.423. 
725.454,  725.'  i6,  725.457,  725.459. 
725.491,  725.492,  725.493,  725.<94, 
725.495,  725.547.  The  version  of  those 
sections  set  forth  in  20  CFR,  parts  500 
to  end,  edition  revised  as  of  April  1, 
1996,  are  applicable  to  the  adjudications 
of  claims  that  ^ere  pending  on  (the 
effective  date  of  the  final  rule].  For 
purposes  of  construing  the  provisions  of 
this  section,  a  claim  shall  be  considered 
pending  on  |the  effective  date  of  the 
final  rule]  if  it  was  not  finally  denied 
more  than  on'  year  prior  to  that  date. 

§725.3    Contsrtia  of  this  part 

(a)  This  subpart  describes  the 
statutory  provisions  which  relate  to 
claims  considered  under  this  part,  the 
purpose  and  scope  of  this  part, 
definitions  and  usages  of  terms 
applicable  to  this  part,  and  matters 
relating  to  the  availability  of 
information  collected  by  the  Department 
of  Labor  in  connection  with  the 
processing  of  claims. 

(b)  Subpart  B  contains  criteria  for 
determining  who  may  be  found  entitled 
to  benefits  under  this  part  and  other 
provisions  relat'"g  to  the  conditions  and 
duration  of  eligiuility  of  a  particular 
individual. 

(c)  Subpart  r  describes  the  procedures 
to  be  followet  and  action  to  be  taken  in 
connection  with  the  filing  of  a  claim 
under  this  part. 

(d)  Subpart  D  sets  forth  the  duties  and 
powers  of  the  persons  designated  by  the 
Secretary  of  Labor  to  adjudicate  claims 
and  provisions  relating  to  the  rights  of 
parties  and  representatives  of  parties. 

(e)  Subpart  E  contains  the  procedures 
for  developing  evidence  and 
adjudicating  entitlement  and  liability 
issues  by  the  district  director. 

(f)  Subpart  F  describes  the  procedures 
to  be  followed  if  a  hearing  before  the 
Office  of  Administrative  Law  Judges  is 
required. 

(g)  Subpart  G  contains  provisions 
governing  the  identification  of  a  coal 
mine  operator  which  may  be  liable  for 
the  payment  of  a  claim. 

(h)  Subpart  H  contains  provisions 
governing  the  payment  of  benefits  with 
respect  to  an  approved  claim. 

(i)  Subpart  I  describes  the  statutory 
mechanisms  provided  for  the 
enforcement  of  a  coal  mine  operator's 
liability,  sets  forth  the  penalties  which 
may  be  applied  in  the  case  of  a 
defaulting  coal  'nine  operator,  and 
describes  the  obligation  of  coal 
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operators  and  their  insurance  carriers  to 
file  certain  reports. 

(j)  Subpart  J  describes  the  right  of 
certain  beneficiaries  to  receive  medical 
treatment  benefits  and  vocational 
rehabilitation  under  the  Act. 

§  72S.4    Applicability  of  other  parts  in  this 
title. 

(a)  Part  718.  Part  718  of  this 
subchapter,  which  contains  the  criteria 
and  standards  to  be  applied  in 
determining  whether  a  miner  is  or  was 
totally  disabled  due  to  pneumoconiosis, 
or  whether  a  miner  died  due  to 
pneumoconiosis,  shall  be  applicable  to 
the  determination  of  claims  under  this 
part.  Claims  filed  after  March  31,  1980. 
are  subject  to  part  718  as  promulgated 
by  the  Secretary  in  accordance  with 
set:tion  402(f)(1)  of  the  Act  on  Febniary 
29,  1980  (see  §  72.5.2(c)J.  The  criteria 
contained  in  subpart  C  of  part  727  of 
this  subchapter  are  applicable  in 
determining  claims  filed  prior  to  April 
1,  1980,  under  this  part,  and  such 
criteria  shall  be  applicable  at  all  times 
with  respect  to  claims  filed  under  this 
part  and  under  section  11  of  the  Black 
Lung  Benefits  Reform  Act  of  1977, 

[h]  Parts  715.  717.  and  720.  Pertinent 
and  significant  provisions  of  Parts  715, 
717.  and  720  of  this  subchapter 
(formerly  contained  in  20  CFR.  parts 
500  to  end,  edition  revised  as  of  April 
1,  1978),  which  established  the 
procedures  for  the  filing,  processing, 
and  payment  of  claims  fded  under 
section  415  of  the  Act,  are  included 
within  this  part  as  appropriate. 

(c)  Part  726.  Part  726  of  this 
subchapter,  which  sets  forth  the 
obligations  imposed  upon  a  coal 
operator  to  insure  or  self-insure  its 
liability  for  the  payment  of  benefits  to 
certain  eligible  claimants,  is  applicable 
to  this  part  as  appropriate. 

(d)  Part  727.  Part  727  of  this 
subchapter,  which  governs  the  review, 
adjudication  and  payment  of  pending 
and  denied  claims  under  .section  435  of 
the  Act,  is  applicable  with  respect  to 
such  claims.  The  criteria  contained  in 
subpart  C  of  part  727  for  determining  a 
claimant's  eligibility  for  benefits  are 
applicable  under  this  part  with  respect 
to  all  claims  filed  before  April  1,  1980, 
and  to  all  claims  filed  under  this  part 
and  under  section  11  of  the  Black  Lung 
Benefits  Reform  Act  of  1977.  Because 
the  part  727  regulations  affect  an 
increasingly  smaller  number  of  claims, 
however,  the  Department  has 
discontinued  publication  of  the  criteria 
in  the  Code  of  Federal  Regulations.  The 
part  727  criteria  may  be  found  at  43  FR 
36818,  Aug.  18,  1978  or  20  CFR,  parts 
500  to  end,  edition  revised  as  of  April 
1,  1996. 


(e)  Part  410.  Part  410  of  this  title, 
which  sets  forth  provisions  relating  to  a 
claim  for  black  lung  benefits  under  part 
B  of  title  IV  of  the  Act,  is  inapplicable 
to  this  part  except  as  is  provided  in  this 
part,  or  in  part  718  of  this  subchapter. 

§725.101     Definitions  and  use  of  terms. 

(a)  Definitions.  For  purposes  of  this 
subchapter,  except  where  the  content 
clearly  indicates  otherwise,  the 
following  definitions  apply: 

(1)  The  Act  means  the  Federal  Coal 
Mine  Health  and  Safety  Act,  Public  Law 
91-173,  83  Stat.  742,  30  U.S.C.  801-960, 
as  amended  by  the  Black  Lung  Benefits 
Act  of  1972,  the  Mine  Safety  and  Health 
Act  of  1977.  the  Black  Lung  Benefits 
Reform  Act  of  1977,  the  Black  Lung 
Benefits  Revenue  Act  of  1977,  the  Black 
Lung  Benefits  Revenue  Act  of  1981,  and 
the  Black  Lung  Benefits  Amendments  of 
1981. 

(2)  The  Longshoremen 's  Act  or 
LHWCA  means  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act  of 
March  4,  1927,  c.  509,  44  Stat.  1424,  33 
use.  901-950,  as  amended  from  time 
to  time. 

(3)  The  Social  Security  Act  means  the 
Social  Security  Act,  Act  of  August  14, 
1935,  c.  531,  49  Stat.  620,  42  U.S.C. 
301-431,  as  amended  from  time  to  time. 

(4)  Administrative  law  judge  means  a 
person  qualified  under  5  U.S.C.  3105  to 
conduct  hearings  and  adjudicate  claims 
for  benefits  filed  pursuant  to  section  415 
and  part  C  of  the  Act.  Until  March  1, 
1979.  it  shall  also  mean  an  individual 
appointed  to  conduct  such  hearings  and 
adjudicate  such  claims  under  Public 
l^w  94-504. 

(5)  Beneficiary  means  a  miner  or  any 
surviving  spouse,  divorced  spouse, 
child,  parent,  brother  or  sister,  who  is 
entitled  to  benefits  under  either  section 
415  or  part  C  of  title  IV  of  the  Act. 

(6)  Benefits  means  all  money  or  other 
benefits  paid  or  payable  under  section 
4 1 5  or  part  C  of  title  IV  of  the  Act  on 
account  of  disability  or  death  due  to 
pneumoconiosis.  The  term  also  includes 
any  expenses  related  to  the  medical 
examination  and  testing  authorized  by 
the  district  director  pursuant  to 
§725.406. 

(7)  Benefits  Review  Board  or  Board 
means  the  Benefits  Review  Board,  U.S. 
Department  of  Labor,  an  appellate 
tribunal  appointed  by  the  Secretary  of 
Labor  pursuant  to  the  provisions  of 
section  21(b)(1)  of  the  LHWCA.  See 
parts  801  and  802  of  this  title. 

(8)  Black  Lung  Disability  Trust  Fund 
or  the  fund  means  the  Black  Lung 
Disability  Trust  Fund  established  by  the 
Black  Lung  Benefits  Revenue  Act  of 
1977,  as  amended  by  the  Black  Lung 
Benefits  Revenue  Act  of  1981,  for  the 


payment  of  certain  claims  adjudicated 
under  this  part  (see  subpart  G  of  this 
part). 

(9)  Chief  Administrative  Law  fudge 
means  the  Chief  Admini.strative  Law 
Judge  of  the  Office  of  Administrative 
Law  Judges,  U.S.  Department  of  Labor, 
800  K  Street,  NW.,  suite  400, 
Washington,  DC  20001-8002. 

(10)  Claim  means  a  written  assertion 
of  entitlement  to  benefits  under  section 
415  or  part  C  of  title  IV  of  the  Act, 
submitted  in  a  form  and  manner 
authorized  by  the  provisions  of  this 
subchapter. 

(11)  Claimant  means  an  individual 
who  files  a  claim  for  benefits  under  this 
part. 

(12)  Coal  mine  means^n  area  of  land 
and  all  structures,  facilities,  machinery, 
tools,  equipment,  shafts,  slopes,  tunnels, 
excavations  and  other  property,  real  or 
personal,  placed  upon,  under  or  above 
the  surface  of  such  land  by  any  person, 
used  in,  or  to  be  used  in,  or  resulting 
from,  the  work  of  extracting  in  such  area 
bituminous  coal,  lignite  or  anthracite 
from  its  natural  deposits  in  the  earth  by 
any  means  or  method,  and  in  the  work 
of  preparing  the  coal  so  extracted,  and 
includes  custom  coal  preparation 
facilities. 

(13)  Coal  preparation  means  the 
breaking,  crushing,  sizing,  cleaning, 
washing,  drying,  mixing,  storing  and 
loading  of  bituminous  coal,  lignite  or 
anthracite,  and  such  other  work  of 
preparing  coal  as  is  usually  done  by  the 
operator  of  a  coal  mine.  For  purposes  of 
this  definition,  the  term  does  not 
include  coal  preparation  performed  by 
coke  oven  workers. 

(14)  Department  means  the  United 
States  Department  of  Labor. 

(15)  Director  means  the  Director, 
OWCP,  or  his  or  her  designee. 

(16)  District  Director  means  a  person 
appointed  as  provided  in  sections  39 
and  40  of  the  LHWCA,  or  his  or  her 
designee,  who  is  authorized  to  develop 
and  adjudicate  claims  as  provided  in 
this  subchapter  (see  §  725.350).  The 
term  District  Director  is  substituted  for 
the  term  Deputy  Commissioner 
wherever  that  term  appears  in  this 
subchapter.  This  substitution  is  for 
administrative  purposes  only  and  in  no 
way  affects  the  power  or  authority  of  the 
position  as  established  in  the  statute. 
Any  action  taken  by  a  person  under  the 
authority  of  a  district  director  will  be 
considered  the  action  of  a  deputy 
commissioner. 

(17)  Division  or  DCS4WC  means  the 
Division  of  Coal  Mine  Workers' 
Compensation  in  the  OWCP, 
Employment  Standards  Administration, 
United  States  Department  of  Labor. 
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(18)  Insurer  or  carrier  means  any 
private  company,  corporation,  mutual 
association,  reciprocal  or  interinsurance 
exchange,  or  any  other  person  or  fund, 
including  any  State  fund,  authorized 
under  the  laws  of  a  State  to  insure 
employers'  liability  under  workers' 
compensation  laws.  The  term  also 
includes  the  Secretary  of  Labor  in  the 
exercise  of  his  or  her  authority  under 
section  433  of  the  Act. 

(19)  Miner  or  coal  miner  means  any 
individual  who  works  or  has  worked  in 
or  around  a  coal  mine  or  coal 
preparation  facility  in  the  extraction  or 
preparation  of  coal.  The  term  also 
includes  an  individual  who  works  or 
has  worked  in  coal  mine  construction  or 
transportation  in  or  around  a  coal  mine, 
to  the  extent  such  individual  was 
exposed  to  coal  dust  as  a  result  of  such 
employment  (see  §  725.202).  For 
purposes  of  this  definition,  the  term 
does  not  include  coke  oven  workers 
whose  activities  involve  the  preparation 
or  use  of  coal  for  the  coke 
manufacturing  process. 

(20)  The  Nation's  coal  mines  means 
all  coal  mines  located  in  any  State. 

(21)  Office  or  OIVCP  means  the  Office 
of  Workers'  Compensation  Programs, 
United  States  Department  of  Labor. 

(22)  Office  of  Administrative  Law 
Judges  means  the  Office  of 
Administrative  Law  Judges,  U.S. 
Department  of  Labor. 

(23)  Operator  means  any  owner, 
lessee,  or  other  person  who  operates, 
controls  or  supervises  a  coal  mine, 
including  a  prior  or  successor  operator 
as  defined  in  section  422  of  the  Act  and 
certain  transportation  and  construction 
employers  (see  subpart  G  of  this  part). 

(24)  Person  means  an  individual, 
partnership,  association,  corporation, 
firm,  subsidiary  or  parent  of  a 
corporation,  or  other  organization  or 
business  entity. 

(25)  Pneumoconiosis  means  a  chronic 
dust  disease  of  the  lung  and  its 
sequelae,  including  respiratory  and 
pulmonary  impairments,  arising  out  of 
coal  mine  employment  (see  part  718  of 
this  subchapter). 

(26)  Responsible  operator  means  an 
operator  which  has  been  determined  to 
be  liable  for  the  payment  of  benefits  to 

a  claimant  for  periods  of  eligibility  after 
December  31,  1973,  with  respect  to  a 
claim  filed  under  section  415  or  part  C 
of  title  IV  of  the  Act  or  reviewed  under 
section  435  of  the  Act. 

(27)  Secretary  means  the  Secretary  of 
Labor,  United  States  Department  of 
Labor,  or  a  person,  authorized  by  him  or 
her  to  perform  his  or  her  functions 
under  title  IV  of  the  Act. 

(28)  State  includes  any  state  of  the 
United  States,  the  District  of  Columbia, 


the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Trust  Territory  of  the  Pacific  Islands, 
and  prior  to  January  3,  1959,  and  August 
21,  1959,  respectively,  the  territories  of 
Alaska  and  Hawaii. 

(29)  Total  disability  and  partial 
disability,  for  purposes  of  this  part,  have 
the  meaning  given  them  as  provided  in 
part  718  of  this  subchapter. 

(30)  Underground  coal  mine  means  a 
coal  mine  in  which  the  earth  and  other 
materials  which  lie  above  and  around 
the  natural  deposit  of  coal  (i.e., 
overburden)  are  not  removed  in  mining; 
including  all  land,  structures,  fadhties, 
machinery,  tools,  equipment,  shafts, 
slopes,  tunnels,  excavations  and  other 
property,  real  or  personal,  appurtenant 
thereto. 

(31)  A  workers'  compensation  law 
means  a  law  providing  for  payment  of 
benefits  to  employees,  and  their 
dependents  and  survivors,  for  disability 
on  account  of  injury,  including 
occupational  disease,  or  death,  suffered 
in  connection  with  their  employment.  A 
payment  funded  wholly  out  of  general 
revenues  shall  not  be  considered  a 
payment  under  a  workers' 
compensation  law. 

(32)  Year  means  a  period  of  one 
calendar  year  (365  days),  or  partial 
periods  totalling  one  year,  during  which 
the  miner  worked  in  or  around  a  coal 
mine  or  mines.  A  "working  day"  means 
any  day  or  part  of  a  day  for  which  a 
miner  received  pay  for  work  as  a  miner, 
including  any  day  for  which  the  miner 
received  pay  while  on  an  approved 
absence,  such  as  vacation  or  sick  leave. 

(i)  If  the  evidence  establishes  that  the 
miner  worked  in  or  around  coal  mines 
at  least  125  working  days  during  a 
calendar  year  or  partial  periods  totalling 
one  year,  then  the  miner  has  worked 
one  year  in  coal  mine  emplovment  for 
all  purposes  under  the  Act.  If  a  miner 
worked  fewer  than  125  working  days  in 
a  year,  he  or  she  has  worked  a  fractional 
year  based  on  the  ratio  of  the  actual 
number  of  days  worked  to  125.  Proof 
that  the  miner  worked  more  than  125 
working  days  in  a  calendar  year  or 
partial  periods  totalling  a  year,  shall  not 
establish  more  than  one  year. 

(ii)  To  the  extent  the  evidence 
permits,  the  beginning  and  ending  dates 
of  all  periods  of  coal  mine  employment 
shall  be  ascertained.  The  dates  and 
length  of  employment  may  be 
established  by  any  credible  evidence 
including  (but  not  limited  to)  company 
records,  pension  records,  earnings 
statements,  coworker  affidavits,  and 
.sworn  testimony.  If  the  evidence 
establishes  that  the  miner's  employment 
lasted  lor  a  calendar  year,  it  shall  be 
presumed,  in  the  absence  of  evidence  to 


the  contrary,  that  the  miner  spent  at 
least  125  working  days  in  such 
employment. 

(lii)  If  the  evidence  is  insufficient  to 
establish  the  beginning  and  ending 
dates  of  the  miner's  coal  mine 
employment,  or  the  miner's 
employment  lasted  less  than  a  calendar 
year,  then  the  adjudication  officer  may 
use  the  following  formula:  divide  the 
miner's  yearly  income  from  work  as  a 
miner  by  the  coal  mine  industry's 
average  daily  earnings  for  that  year,  as 
reported  by  the  Bureau  of  Labor 
Statistics  (BLS).  A  copy  of  the  BLS  table 
shall  be  made  a  part  of  the  record  if  the 
adjudication  officer  uses  this  method  to 
establish  the  length  of  the  miner's  work 
history. 

(iv)  No  periods  of  coal  mine 
employment  occurring  outside  the 
United  States  shp  i  be  considered  in 
computing  the  m.ner's  work  history. 

(b)  Statutory  terms.  The  definitions 
contained  in  this  section  shall  not  be 
construed  in  derogation  of  terms  of  the 
Act, 

(c)  Dependents  and  survivors. 
Dependents  and  survivors  are  those 
persons  described  in  subpart  B  of  this 
part. 

§  725. 1 02    Disclosure  ol  program 
Information. 

(a)  All  reports,  records,  or  other 
documents  filed  with  the  OWCP  with 
respect  to  claims  are  the  records  of  the 
OWCP.  The  Director  or  his  or  her 
designee  shall  be  the  official  custodian 
of  those  records  maintained  by  the 
OWCP  at  its  national  office.  The  District 
Director  shall  be  the  official  custodian 
of  those  records  maintained  at  a  district 
office. 

(b)  The  official  custodian  of  any 
record  sought  to  be  inspected  shall 
permit  or  deny  inspection  in  accordance 
with  the  Department  of  Labor's 
regulations  pertaining  thereto  (see  29 
CFR  part  70).  The  original  record  in  any 
such  case  shall  not  be  removed  from  the 
Office  of  the  custodian  for  such 
inspection.  The  custodian  may.  in  his  or 
her  discretion,  deny  inspection  of  any 
record  or  part  thereof  which  is  of  a 
character  specified  in  5  U.S.C.  552fbl  if 
in  his  or  her  opinion  such  inspection 
may  result  in  damage,  harm,  or 
harassment  to  the  beneficiary  or  to  any 
other  person  For  special  provisions 
concerning  releas-  of  information 
regarding  injured  employees  undergoing 
vocational  rehabilitation,  see  §  702  508 
of  this  title. 

(c)  Any  person  may  request  copies  of 
records  he  or  she  has  been  permitted  to 
inspect.  Such  requests  shall  be 
addressed  to  the  official  custodian  of  the 
records  sought  to  be  copied  The  official 
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custodian  shall  provide  the  requested 
copies  under  the  terms  and  conditions 
specified  in  the  Department  of  Labor's 
regulations  relating  thereto  (see  29  CFR 
part  70). 

(d)  Any  party  to  a  claim  (§  725.360)  or 
his  or  her  duly  authorized 
representative  shall  be  permitted  upon 
request  to  inspect  the  file  which  has 
been  compiled  in  connection  with  such 
claim.  Any  party  to  a  claim  or 
representative  of  such  party  shall  upon 
request  be  provided  with  a  copy  of  any 
or  all  material  contained  in  such  claim 
file.  A  request  for  information  by  a  party 
or  representative  made  under  this 
paragraph  shall  be  answered  within  a 
reasonable  time  af^er  receipt  by  the 
Office.  Internal  documents  prepared  by 
the  district  director  which  do  not 
constitute  evidence  of  a  fact  which  must 
be  established  in  connection  with  a 
claim  shall  not  be  routinely  provided  or 
presented  for  inspection  in  accordance 
with  a  request  made  under  this 
paragraph. 

§  725. 1 03    Burden  of  proof. 

Except  as  otherwise  provided  in  this 
part  and  part  718,  the  burden  of  proving 
a  fact  alleged  in  connetiion  with  any 
provision  shall  rest  with  the  party 
making  such  allegation. 

Subpart  B — Persons  Entitled  to 
Benefits,  Conditions,  and  Duration  of 
Entitlement 

§  725.201    Wtw  Is  entitled  to  benefHs; 
contents  of  this  8ut>pan 

(a)  Section  415  and  part  C  of  the  Act 
provide  for  the  payment  of  periodic 
benefits  in  accordance  with  this  part  to: 

(1)  A  miner  (see  §  725.202)  who  is 
determined  to  be  totally  disabled  due  to 
pneumoconiosis;  or 

(2)  The  surviving  spouse  or  surviving 
divorced  spouse  or.  where  neither 
exists,  the  child  of  a  deceased  miner, 
where  the  deceased  miner: 

(i)  Was  receiving  benefits  under 
section  415  or  part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
January  1,  1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  Januan,'  1.  1982.  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  or 
to  have  died  due  to  pneumoconiosis. 
Survivors  of  miners  whose  claims  are 
filed  on  or  after  January  1.  1982,  must 
establish  that  the  deceased  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  their  entitlement  to 
benefits,  except  where  entitlement  is 
established  under  §  718.306  of  part  718 
on  a  survivor's  claim  filed  prior  to  June 
30,  1982.  or; 

(3)  The  child  of  a  miner's  surviving 
spouse  who  was  receiving  benefits 


under  section  415  or  part  C  of  title  IV 
of  the  Act  at  the  time  of  such  spouse's 
death:  or 

(4)  The  surviving  dependent  parents, 
where  there  is  no  surviving  spouse  or 
child,  or  the  surviving  dependent 
brothers  or  sisters,  where  there  is  no 
surviving  spou.se,  child,  or  parent,  of  a 
miner,  where  the  deceased  miner; 

(i)  Was  receiving  benefits  under 
section  415  or  part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
January  1,  1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1,  1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  or 
to  have  died  due  to  pneumoconiosis. 
Survivors  of  miners  whose  claims  are 
filed  on  or  after  January  1,  1982,  must 
establish  that  the  deceased  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  their  entitlement  to 
benefits,  except  where  entitlement  is 
established  under  §  718.306  of  part  718 
on  a  survivor's  claim  filed  prior  to  June 
30.  1982. 

(b)  Section  411(c)(5)  of  the  Act 
provides  for  the  payment  of  benefits  to 
the  eligible  survivors  of  a  miner 
employed  for  25  or  more  years  in  the 
mines  prior  to  June  30,  1971,  if  the 
miner's  death  occurred  on  or  before 
March  1,  1978,  and  if  the  claim  was 
filed  prior  to  June  30,  1982,  unless  it  is 
established  that  at  the  time  of  death,  the 
miner  was  not  totally  or  partially 
disabled  due  to  pneumoconiosis.  For 
the  purposes  of  this  part  the  term  "total 
disability"  shall  mean  partial  disability 
with  respect  to  a  claim  for  which 
eligibility  is  established  under  section 
411(c)(5)  of  the  Act.  See  §  718.306  of 
part  718  which  implements  this 
provision  of  the  Act. 

(c)  The  provisions  contained  in  this 
subpart  describe  the  conditions  of 
entitlement  to  benefits  applicable  to  a 
miner,  or  a  surviving  spouse,  child, 
parent,  brother,  or  sister,  and  the  events 
which  establish  or  terminate  entitlement 
to  benefits. 

(d)  In  order  for  an  entitled  miner  or 
surviving  spouse  to  qualify  for 
augmented  benefits  becau.se  of  one  or 
more  dependents,  such  dependents 
must  meet  relationship  and  dependency 
requirements  with  respect  to  such 
beneficiary  prescribed  by  or  pursuant  to 
the  Act.  Such  requirements  are  also  set 
forth  in  this  subpart 

(.Conditions  and  Duration  of  Entitlement: 
Miner 

§  725.202    Miner  defined;  condition  of 
entitlement,  miner. 

(a)  Miner  defined.  A  "miner"  for  the 
purposes  of  this  part  is  any  person  who 


works  or  has  worked  in  or  around  a  coal 
mine  or  coal  preparation  facility  in  the 
extraction,  preparation,  or 
transportation  of  coal,  and  any  person 
who  works  or  has  worked  in  coal  mine 
construction  or  maintenance  in  or 
around  a  coal  mine  or  coal  preparation 
facility.  There  shall  be  a  rebuttable 
presumption  that  any  person  working  in 
or  around  a  coal  mine  or  coal 
preparation  facility  is  a  miner.  This 
presumption  may  be  rebutted  by  proof 
that: 

(1)  The  person  was  not  engaged  in  the 
extraction,  preparation  or  transportation 
of  coal  while  working  at  the  mine  site, 
or  in  maintenance  or  construction  of  the 
mine  site;  or 

(2)  The  individual  was  not  regularly 
employed  in  or  around  a  coal  mine  or 
coal  preparation  facility. 

(b)  Coal  mine  construction  and 
transportation  workers;  special 
provisions.  A  coal  mine  construction  or 
transportation  worker  shall  be 
considered  a  miner  to  the  extent  such 
individual  is  or  was  exposed  to  coal 
mine  dust  as  a  result  of  employment  in 
or  around  a  coal  mine  or  coal 
preparation  facility.  A  transportation 
worker  shall  be  considered  a  miner  to 
the  extent  that  his  or  her  work  is 
integral  to  the  extraction  or  preparation 
of  coal.  A  construction  worker  shall  be 
considered  a  miner  to  the  extent  that  his 
or  her  work  is  integral  to  the  building 
of  a  coal  or  underground  mine  (see 

§  725.101(a)  (12)  and  (30)). 

(1)  There  shall  be  a  rebuttable 
presumption  that  such  individual  was 
exposed  to  coal  mine  dust  during  all 
periods  of  such  employment  occurring 
in  or  around  a  coal  mine  or  coal 
preparation  facility  for  purposes  of: 

(i)  Determining  whether  such 
individual  is  or  was  a  miner; 

(ii)  Establishing  the  applicability  of 
any  of  the  presumptions  described  in 
section  411(c)  of  the  Act  and  part  718 
of  this  subchapter;  and 

(iii)  Determining  the  identity  of  a  coal 
mine  operator  liable  for  the  payment  of 
benefits  in  accordance  with  §  725.495. 

(2)  The  presumption  may  be  rebutted 
by  evidence  which  demonstrates  that: 

(i)  The  individual  was  not  regularly 
exposed  to  coal  mine  dust  during  his  or 
her  work  in  or  around  a  coal  mine  or 
coal  preparation  facility;  or 

(ii)  The  individual  did  not  work 
regularly  in  oraround  a  coal  mine  or 
coal  preparation  facility. 

(c)  A  person  who  is  or  was  a  self- 
employed  miner  or  independent 
contractor,  and  who  otherwise  meets  the 
requirements  of  this  paragraph,  shall  be 
considered  a  miner  for  the  purposes  of 
this  part. 
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(d)  Conditions  of  entitlement;  miner. 
An  individual  is  eligible  for  benefits 
under  this  subchapter  if  the  individual: 

(1)  Is  a  miner  as  defined  in  this 
section;  and 

(2)  Has  met  the  requirements  for 
entitlement  to  benefits  by  establishing 
that  he  or  she: 

(i)  Has  pneumoconiosis  (see 
§718.202);  and 

(ii)  The  pneumoconiosis  arose  out  of 
coal  mine  employment  (see  §  718.203); 
and 

(iii)  Is  totally  disabled  (see 
§  718.204(c));  and 

(iv)  The  pneumoconiosis  contributes 
to  the  total  disability  (see  §  718.204(c)): 
and 

(3)  Has  filed  a  claim  for  benefits  in 
accordance  with  the  provisions  of  this 
part. 

S  725.203    Duration  and  cessation  of 
entittement;  miner. 

(a)  An  individual  is  entitled  to 
benefits  as  a  miner  for  each  month 
beginning  with  the  first  month  on  or 
after  January  1,  1974,  in  which  the 
miner  is  totally  disabled  due  to 
pneumoconiosis  arising  out  of  coal  mine 
employment. 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  benefits  is  the 
month  before  the  month  during  which 
either  of  the  following  events  first 
occurs: 

(1)  The  miner  dies;  or 

(2)  The  miner's  total  disability  ceases 
(see  §725.504). 

(c)  An  individual  who  has  been 
finally  adjudged  to  be  totally  disabled 
due  to  pneumoconiosis  and  is  receiving 
benefits  under  the  Act  shall  promptly 
notify  the  Office  and  the  responsible 
coal  mine  operator,  if  any,  if  he  or  she 
engages  in  his  or  her  usual  coal  mine 
work  or  comparable  and  gainful  work. 

(d)  Upon  reasonable  notice,  an 
individual  who  has  been  finally 
adjudged  entitled  to  benefits  shall 
submit  to  any  additional  tests  or 
examinations  the  Office  deems 
appropriate  if  an  issue  arises  pertaining 
to  the  validity  of  the  original  award. 

Con^rans  and  DwatiMi  ef  EatiUeneat: 
Miner's  Dependeats  (Augmealed 
Benefits) 

1725.204    Disrwiination  ol  wiaMowahip; 


(a)  For  the  purpose  of  augmenting 
benefits,  an  individual  will  be 
considered  to  be  the  spouse  of  a  miner 
if: 

(1)  The  courts  of  the  State  in  which 
the  miner  is  domiciled  would  find  that 
such  individual  and  the  miner  validly 
married;  or 

(2)  The  courts  of  the  State  in  which 
the  miner  is  domiciled  would  find, 


under  the  law  they  would  apply  in 
determining  the  devolution  of  the 
miner's  intestate  personal  property,  that 
the  individual  is  the  miner's  spouse;  or 

(3)  Under  State  law,  such  individual 
would  have  the  right  of  a  spouse  to 
.share  in  the  miner's  intestate  personal 
property;  or 

(4)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner 
resulting  in  a  purported  marriage 
between  them  and  which,  but  for  a  legal 
impediment,  would  have  been  a  valid 
marriage,  unless  the  individual  entered 
into  the  purported  marriage  with 
knowledge  that  it  was  not  a  valid 
marriage,  or  if  such  individual  and  the 
miner  were  not  living  in  the  same 
household  in  the  month  in  which  a 
request  is  filed  that  the  miner's  benefits 
be  augmehted  because  such  individual 
qualifies  as  the  miner's  spouse. 

(b)  The  qualification  of  an  individual 
for  augmentation  purposes  under  this 
section  shall  end  with  the  month  before 
the  month  in  which: 

(1)  The  individual  dies,  or 

(2)  The  individual  who  previously 
qualified  as  a  spouse  for  purposes  of 
§  725.520(c),  entered  into  a  valid 
marriage  without  regard  to  this  section, 
with  a  person  other  than  the  miner. 

f  725.205    Oetenninaiion  of  dependency; 
spouse. 

For  the  purposes  of  augmenting 
benefits,  an  individual  who  is  the 
miner's  spouse  (see  §  725.204)  will  be 
determined  to  be  dependent  upon  the 
miner  if: 

(a)  The  individual  is  a  member  of  the 
same  household  as  the  miner  (see 
§725.232);  or 

fb)  The  individual  is  receiving  regular 
contributions  from  the  miner  for 
support  (see  §  725.233(c));  or 

(c)  The  miner  has  been  ordered  by  a 
court  to  contribute  to  such  individual's 
support  (see  §  725.233(e));  or 

(d)  The  individual  is  the  natural 
parent  of  the  son  or  daughter  of  the 
miner;  or 

(e)  The  individual  was  married  to  the 
miner  (see  §  725.204)  for  a  period  of  not 
less  than  1  year. 

§  725.20a    OelanyiNiallon  of  rstaHonsMp; 


For  the  purposes  of  augmenting 
benefits  with  respect  to  any  claim 
considered  or  reviewed  under  this  part 
or  part  727  of  this  subchapter  (see 
§  725.4(d)).  an  individual  will  be 
considered  to  be  the  divorced  s[>ouse  of 
a  miner  if  the  individual's  marriage  to 
the  miner  has  been  terminated  by  a  final 
divorce  on  or  after  the  10th  anniversary 
of  the  marriage  unless,  if  such 
individual  was  married  to  and  divorced 


from  the  miner  more  than  once,  such 
individual  was  married  to  the  miner  in 
each  calendar  year  of  the  period 
beginning  10  years  immediately  before 
the  date  on  which  any  divorce  became 
final. 

§  725.207    Determination  of  dependency; 
divorced  spouse. 

For  the  purpose  of  augmenting 
benefits,  an  individual  who  is  the 
miner's  divortied  spouse  (§  725.206)  will 
be  determined  to  be  dependent  upon  the 
miner  if: 

(a)  The  individual  is  receiving  at  least 
one-half  of  his  or  her  support  from  the 
miner  (see  §  725.233(g));  or 

(b)  The  individual  is  receiving 
substantial  contributions  from  the  miner 
pursuant  to  a  written  agreement  (see 

§  725.233(c)  and  (0);  or 

(c)  A  court  order  requires  the  miner  to 
furnish  substantial  contributions  to  the 
individual's  support  (see  §  725.233  (c) 
and  (e)). 


$725,208 
child. 


Determination  of  retatlonship; 


As  used  in  this  section,  the  term 
"beneficiary"  means  only  a  surviving 
spouse  entitled  to  benefits  at  the  time  of 
death  (see  §  725.212).  or  a  miner.  An 
individual  will  be  considered  to  be  the 
child  of  a  beneficiary  if: 

(a)  The  courts  of  the  State  in  which 
the  beneficiary  i,";  domiciled  (see 

§  725.231)  would  find,  under  the  law 
they  would  apply,  that  the  individual  is 
the  beneficiary's  child;  or 

(b)  The  individual  is  the  legally 
adopted  child  of  such  beneficiary;  or 

(c)  The  individual  is  the  stepchild  of 
such  beneficiary  by  reason  of  a  valid 
marriage  of  the  individual's  parent  or 
adopting  parent  to  such  beneficiary;  or 

(d)  The  individual  does  not  bear  the 
relationship  of  child  to  such  beneficiary 
under  paragraph  (a),  (h).  or  (c)  of  this 
section,  but  would,  under  State  law. 
have  the  same  right  as  a  child  to  share 
in  the  beneficiary's  intestate  personal 
property;  or 

(e)  The  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  is  not 
a  child  imder  paragraph  (a),  (b).  or  (c) 
of  this  section,  and  is  not  considered  to 
be  the  child  of  the  beneficiary  under 
paragraph  (d)  of  this  section  if  the 
beneficiary  and  the  mother  or  the  father, 
as  the  case  may  be,  of  the  individual 
went  through  a  marriage  ceremony 
resulting  in  a  purported  rRarriage 
between  them  which  but  for  a  legal 
impediment  (see  §  725.230)  would  have 
been  a  valid  marriage;  or 

(0  The  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  is  not 
a  child  under  paragraph  (a),  (b).  or  (c) 
of  this  section,  and  is  not  considered  to 
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be  the  child  of  the  beneficiary  under 
paragraph  (d)  or  (e)  of  this  section,  such 
individual  shall  nevertheless  be 
considered  to  be  the  child  of  the 
beneficiary  if: 

(1)  The  beneficiary,  prior  to  his  or  her 
entitlement  to  benefits,  has 
acknowledged  in  writing  that  the 
individual  is  his  or  her  son  or  daughter, 
or  has  been  decreed  by  a  court  to  be  the 
parent  of  the  individual,  or  has  been 
ordered  by  a  court  to  contribute  to  the 
support  of  the  individual  (see 

§  72.5.233(6))  because  the  individual  is 
his  or  her  son  or  daughter;  or 

(2)  Such  beneficiary  is  shown  by 
satisfactory  evidence  to  be  the  father  or 
mocher  of  the  individual  and  was  living 
with  or  contributing  to  the  support  of 
the  individual  at  the  time  the 
beneficiary  became  entitled  to  benefits. 

§  72S.209    Determination  of  dependency; 
child. 

(a)  For  purposes  of  augmenting  the 
benefits  of  a  miner  or  surviving  spouse, 
the  term  "beneficiary"  as  used  in  this 
section  means  only  a  miner  or  surviving 
spouse  entitled  to  benefits  (see 
§  725.202  and  §  725.212).  An  individual 
who  is  the  beneficiary's  child 
(§  725.208)  will  be  determined  to  be.  or 
to  have  been  dependent  on  the 
beneficiary,  if  the  child: 

(1)  Is  unmarried;  and 

(2)(i)  Is  under  18  years  of  age;  or 

(ii)  Is  under  a  disability  as  defined  in 
section  223(d)  of  the  Social  Security 
Act,  42  U.S.C.  423(d),  which  began 
before  the  age  of  22;  or 

(iii)  Is  18  years  of  age  or  older  and  is 
a  student. 

(b)(1)  The  term  "student"  means  a 
"full-time  student"  as  defined  in  section 
202(d)(7)  of  the  Social  Security  Act,  42 
U.S.C.  402(d)i7)  (see  ^§  404.367  through 
404.369  of  this  title),  or  an  individual 
under  23  years  of  age  who  has  not 
completed  4  years  of  education  beyond 
the  high  school  level  and  who  is 
regularly  pursuuig  a  full-time  course  of 
study  or  training  at  an  institution  which 
is; 

(i)  A  school,  college,  or  university 
operated  or  directly  supported  by  the 
United  States,  or  by  a  State  or  local 
government  or  political  subdivision 
thereof;  or 

(ii)  A  school,  college,  or  university 
which  has  been  accredited  by  a  State  or 
by  a  State-recognized  or  nationally- 
recognized  accrediting  agency  or  body; 
or 

(iii)  A  school,  college,  or  university 
not  so  accredited  but  whase  credits  are 
accepted,  on  transfer,  by  at  least  three 
institutions  which  are  so  accredited;  or 

(iv)  A  technic;al,  trade,  vo<:ational, 
business,  or  professional  school 


accredited  or  licensed  by  the  Federal  or 
a  State  government  or  any  political 
subdivision  thereof,  providing  courses 
of  not  less  than  3  months'  duration  that 
prepare  the  student  for  a  livelihood  in 
a  trade,  industry,  vocation,  or 
profession. 

(2)  A  student  will  be  considered  to  be 
"pursuing  a  full-time  course  of  study  or 
training  at  an  institution"  if  the  student 
is  enrolled  in  a  noncorrespondence 
course  of  at  least  13  weeks  duration  and 
is  carrying  a  subject  load  which  is 
considered  full-time  for  day  students 
under  the  institution's  standards  and 
practices.  A  student  beginning  or  ending 
a  full-time  course  of  study  or  training  in 
part  of  any  month  will  be  considered  to 
be  pursuing  such  course  for  the  entire 
month. 

(3)  A  child  is  considered  nof  to  have 
ceased  to  be  a  student: 

(i)  During  any  interim  between  school 
years,  if  the  interim  does  not  exceed  4 
months  and  the  child  shows  to  the 
satisfaction  of  the  Office  that  he  or  she 
has  a  bona  fide  intention  of  continuing 
to  pursue  a  full-time  course  of  study  or 
training;  or 

(ii)  During  periods  of  reasonable 
duration  in  which,  in  the  judgment  of 
the  Office,  the  child  is  prevented  by 
factors  beyond  the  child's  control  from 
pursuing  his  or  her  education. 

(4)  A  student  whose  23rd  birthday 
occurs  during  a  semester  or  the 
enrollment  period  in  which  such 
student  is  pursuing  a  full-time  course  of 
study  or  training  shall  continue  to  be 
considered  a  student  until  the  end  of 
such  period,  unless  eligibility  is 
otherwise  terminated. 

§  725.21 0    Duration  of  augmented  benefits. 

Augmented  benefits  payable  on  behalf 
of  a  spouse  or  divorced  spouse,  or  a 
child,  shall  begin  with  the  first  month 
in  which  the  dependent  .satisfies  the 
conditions  of  relationship  and 
dependency  set  forth  in  this  subpart. 
Augmentation  of  benefits  on  account  of 
a  dependent  continues  through  the 
month  before  the  month  in  which  the 
dependent  ceases  to  satisfy  these 
conditions,  except  in  the  case  of  a  child 
who  qualifies  as  a  dependent  because 
such  child  is  a  student,  in  the  latter 
case,  benefits  continue  to  be  augmented 
through  the  month  before  the  first 
month  during  no  part  of  which  such 
child  qualifies  as  a  student. 

§725.211    Time  o(  determination  of 
retationshlp  and  dependency  of  spouse  or 
ctiild  for  purposes  of  augmentation  of 
l)enefHs. 

With  respect  to  the  spouse  or  child  of 
a  miner  entitled  to  benefits,  and  with 
respect  to  the  child  of  a  surviving 


spouse  entitled  to  benefits,  the 
determination  as  to  whether  an 
individual  purporting  to  be  a  spouse  or 
child  is  related  to  or  dependent  upon 
such  miner  or  surviving  spouse  shall  be 
based  on  the  facts  and  circumstances 
present  in  each  case,  at  the  appropriate 
time. 

Conditions  and  Duration  of  Entitlement: 
Miner's  Surviviors 

§  725.212    Condition  of  entitlement; 
surviving  spouse  or  surviving  divorced 
spouse. 

(a)  An  individual  who  is  the  surviving 
spouse  or  surviving  divorced  spouse  of 

a  miner  is  eligible  for  benefits  if  such 
individual: 

(1)  Is  not  married; 

(2)  Was  dependent  on  the  miner  at  the 
pertinent  time;  and 

(3)  The  deceased  miner  either: 
(i)  Was  receiving  benefits  under 

section  415  or  part  C  of  title  IV  of  the 
Act  at  the  time  of  death  as  a  result  of 
a  claim  filed  prior  to  January  1,  1982;  or 
(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1,  1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death  or 
to  have  died  due  to  pneumoconiosis.  A 
surviving  spouse  or  surviving  divorced 
spouse  of  a  miner  whose  claim  is  filed 
on  or  after  January  1,  1982,  must 
establish  that  the  deceased  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  entitlement  to 
benefits,  except  where  entitlement  is 
established  under  §718.306  of  part  718 
on  a  claim  filed  prior  to  June  30,  1982. 

(b)  If  more  than  one  spouse  meets  the 
conditions  of  entitlement  prescribed  in 
paragraph  (a),  then  each  spouse  will  be 
considered  a  beneficiary  for  purposes  of 
section  412(a)(2)  of  the  Act  without 
regard  to  the  existence  of  any  other 
entitled  spouse  or  spouses. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0087) 
(Pub.  L.  No.  96-511) 

§  725.21 3    Duration  of  entitlement; 
surviving  spouse  or  surviving  divorced 
spouse. 

(a)  An  individual  is  entitled  to 
benefits  as  a  surviving  spouse,  or  as  a 
surviving  divorced  spouse,  for  each 
month  beginning  with  the  first  month  in 
which  all  of  the  conditions  of 
entitlement  prescribed  in  §  725.212  are 
satisfied. 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  such  benefits  is 
the  month  before  the  month  in  which 
either  of  the  following  events  first 
occurs: 

(1)  The  surviving  spouse  or  surviving 
divorced  spouse  marries;  or 
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(2)  The  surviving  spouse  or  surviving 
divorced  spouse  dies. 

(c)  A  surviving  spouse  or  surviving 
divorced  spouse  whose  entitlement  to 
benefits  has  been  terminated  pursuant 
to  §  725.213(b)(1)  may  thereafter  again 
become  entitled  to  such  benefits  upon 
filing  application  for  such  reentitlement, 
beginning  with  the  first  month  after  the 
marriage  ends  and  such  individual 
meets  the  requirements  of  §  725.212. 
The  individual  shall  not  be  required  to 
reestablish  the  miner's  entitlement  to 
benefits  (§  725.212(a)(3){i))  or  the 
miner's  death  due  to  pneumoconiosis 
(§725.212(a)(3)(ii)). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0087) 
(Pub.  L  No.  96-511) 

§725.214    Determination  Of  relationship; 
surviving  apousa. 

An  individual  shall  be  considered  to 
be  the  surviving  spouse  of  a  miner  if: 

(a)  The  courts  of  the  State  in  which 
the  miner  was  domiciled  (see  §  725.231) 
at  the  time  of  his  or  her  death  would 
find  that  the  individual  and  the  miner 
were  validly  married;  or 

(b)  The  courts  of  the  State  in  which 
the  miner  was  domiciled  (see  §  725.231) 
at  the  time  of  the  miner's  death  would 
find  that  the  individual  was  the  miner's 
surviving  spouse;  or 

(c)  Under  State  law,  such  individual 
would  have  the  right  of  the  spouse  to 
share  in  the  miner's  interstate  personal 
property;  or 

(d)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner 
resulting  in  a  purported  marriage 
between  them  and  which  but  for  a  legal 
impediment  (see  §  725.230)  would  have 
been  a  valid  marriage,  unless  such 
individual  entered  into  the  purported 
marriage  with  knowledge  that  it  was  not 
a  valid  marriage,  or  if  such  individual 
and  the  miner  were  not  living  in  the 
same  household  at  the  time  of  the 
miner's  death. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0087) 
(Pub.  L.  No.  96-511) 

§  725.215    Detarmlnation  of  depandancy; 
surviving  spouaa. 

An  individual  who  is  the  miner's 
surviving  spouse  (see  §  725.214)  shall  be 
determined  to  have  been  dependent  on 
the  miner  if,  at  the  time  of  the  miner's 
death: 

(a)  The  individual  was  living  with  the 
miner  (see  §  725.232);  or 

(b)  The  individual  was  dependent 
upon  the  miner  for  support  or  the  miner 
has  been  ordered  by  a  court  to 
contribute  to  such  individual's  support 
(see  §725.233);  or 


(c)  The  individual  was  living  apart 
from  the  miner  because  of  the  miner's 
desertion  or  other  reasonable  cause;  or 

(d)  The  individual  is  the  natural 
parent  of  the  miner's  son  or  daughter;  or 

(e)  The  individual  had  legally  adopted 
the  miner's  son  or  daughter  while  the 
individual  was  married  to  the  miner  and 
while  such  son  or  daughter  was  under 
the  age  of  18;  or 

(f)  The  individual  was  married  to  the 
miner  at  the  time  both  of  them  legally 
adopted  a  child  under  the  age  of  18;  or 

(g)  (1)  The  individual  was  married  to 
the  miner  for  a  period  of  not  less  than 

9  months  immediately  before  the  day  on 
which  the  miner  died,  unless  the 
miner's  death: 

(i)  Is  accidental  (as  defined  in 
paragraph  (g)(2)  of  this  section),  or 

(ii)  Occurs  in  line  of  duty  while  the 
miner  is  a  member  of  a  uniformed 
service  serving  on  active  duty  (as 
defined  in  §  404.1019  of  this  title),  and 
the  surviving  spouse  was  married  to  the 
miner  for  a  period  of  not  less  than  3 
months  immediately  prior  to  the  day  on 
which  such  miner  died. 

(2)  For  purposes  of  paragraph  (g)(l)(i) 
of  this  section,  the  death  of  a  miner  is 
accidental  if  such  individual  received 
bodily  injuries  solely  through  violent, 
external,  and  accidental  means,  and  as 
a  direct  result  of  the  bodily  injuries  and 
independently  of  all  other  causes,  dies 
not  later  than  3  months  after  the  day  on 
which  such  miner  receives  such  bodily  . 
injuries.  The  term  "accident"  means  an 
event  that  was  unpremeditated  and 
unforeseen  from  the  standpoint  of  the 
deceased  individual.  To  determine 
whether  the  death  of  an  individual  did, 
in  fact,  result  from  an  accident  the 
adjudication  officer  will  consider  all  the 
circumstances  surrounding  the  casualty. 
An  intentional  and  voluntary  suicide 
will  not  be  considered  to  be  death  by 
accident;  however,  suicide  by  an 
individual  who  is  so  incompetent  as  to 
be  incapable  of  acting  intentionally  and 
voluntarily  will  be  considered  to  be  a 
death  by  accident.  In  no  event  will  the 
death  of  an  individual  resulting  from 
violent  and  externa!  causes  be 
considered  a  suicide  unless  there  is 
direct  proof  that  the  fatal  injury  was 
self-inflicted. 

(3)  The  provisions  of  paragraph  (g) 
shall  not  apply  if  the  adjudication 
officer  determines  that  at  the  time  of  the 
marriage  involved,  the  miner  would  not 
reasonably  have  been  expected  to  live 
for  9  months. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numtier  1215-0087) 
(Pub.  L.  No.  96-511) 


$725,216    Datarminatton  Of  raMlonahtp; 
surviving  divorcad  spouaa. 

An  individual  will  be  considered  to 
be  the  surviving  divorced  spouse  of  a 
deceased  miner  in  a  claim  considered 
under  this  part  or  reviewed  under  part 
727  of  this  subchapter  (see  §  725.4(d)), 
if  such  individual's  marriage  to  the 
miner  had  been  terminated  by  a  final 
divorce  on  or  after  the  10th  anniversary 
of  the  marriage  unless,  if  such 
individual  was  married  to  and  divorced 
from  the  miner  more  than  once,  such 
individual  was  married  to  such  miner  in 
each  calendar  year  of  the  period 
beginning  10  years  immediately  before 
the  date  on  which  any  divorce  became 
final  and  ending  with  the  year  in  which 
the  divorce  became  final. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0087) 
(Pub.  L  No.  96-511) 

1 725.21 7    Dalafminalfon  ot  dapandancy; 
surviving  divorcad  spouaa. 

An  individual  who  is  the  miner's 
surviving  divorced  spouse  (see 
§  725.216)  shall  be  determined  to  have 
been  dependent  on  the  miner  if,  for  the 
month  before  the  month  in  which  the 
miner  died: 

(a)  The  individual  was  receiving  at 
least  one-half  of  his  or  her  support  from 
the  miner  (see  §  725.233(g));  or 

(b)  The  individual  was  receiving 
substantial  contributions  from  the  miner 
pursuant  to  a  written  agreement  (see 
§725.233  (c)and  (f));  or 

(c)  A  court  order  required  the  miner 
to  furnish  substantial  contributions  to 
the  individual's  support  (see  §  725.233 
(c)  and  (e)). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numt)er  1215-0087) 
(Pub.  L.  No.  96-511) 

$725,218    Conditions  Of  anttttamant:  cMld. 

(a)  An  individual  is  entitled  to 
benefits  where  he  or  she  meets  the 
required  standards  of  relationship  and 
dependency  under  this  subpart  (see 
§  725.220  and  §  725.221)  and  is  the 
child  of  a  deceased  miner  who: 

(1)  Was  receiving  benefits  under 
section  4 1 5  or  part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
January  1.  1982,  or 

(2)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1.  1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  or 
to  have  died  due  to  pneum(x;oniosis.  A 
surviving  dependent  child  of  a  miner 
whose  claim  is  filed  on  or  after  lanuary 
1.  1982,  must  establish  that  the  miners 
death  was  due  to  pneumot;oniosis  in 
order  to  establish  entitlement  to 
benefits,  except  where  entitlement  is 
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established  under  §  718.306  of  part  718 
on  a  claim  filed  prior  to  June  30,  1982. 
(b)  A  child  is  not  entitled  to  benefits 
for  any  month  for  which  a  miner,  or  the 
surviving  spouse  or  surviving  divorced 
spouse  of  a  miner,  estabhshes 
entitlement  to  benefits. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0087) 

(Pub.  L.  No.  96-511) 

§  725.219    Duration  of  entitlement;  cfitld. 

(a)  An  individual  is  entitled  to 
benefits  as  a  child  for  each  month 
beginning  with  the  first  month  in  which 
all  of  the  conditions  of  entitlement 
prescribed  in  §  725.218  are  satisfied. 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  such  benefits  is 
the  month  before  the  month  in  which 
any  one  of  the  following  events  first 
occurs: 

(1)  The  child  dies; 

(2)  The  child  marries; 

(3)  The  child  attains  age  18;  and 
(i)  Is  not  a  student  (as  defined  in 

§  725.209(b))  during  any  part  of  the 
month  in  which  the  child  attains  age  18; 
and 

(ii)  Is  not  under  a  disability  (as 
defined  in  §  725.209(a)(2)(ii))  at  that 
time; 

(4)  If  the  child's  entitlement  beyond 
age  18  is  based  on  his  or  her  status  as 
a  student,  the  earlier  of: 

(i)  The  first  month  during  no  part  of 
which  the  child  is  a  student;  or 

(ii)  The  month  in  which  the  child 
attains  age  23  and  is  not  under  a 
disability  (as  defined  in 
§  725.209(a)(2)(ii))  at  that  time; 

(5)  If  the  child's  entitlement  beyond 
age  18  is  based  on  disability,  the  first 
month  in  no  part  of  which  such 
individual  is  under  a  disability 

(c)  A  child  whose  entitlement  to 
benefits  terminated  with  the  month 
before  the  month  in  which  the  child 
attained  age  18,  or  later,  may  thereafter 
(provided  such  individual  is  not 
married)  again  become  entitled  to  such 
benefits  upon  filing  application  for  such 
reentitlement,  beginning  with  the  first 
month  after  termination  of  benefits  in 
which  such  individual  is  a  student  and 
has  not  attained  the  age  of  23. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0087) 
(Pub.  L  No.  96-511) 


§725.220 
Child. 


Determination  of  relationship; 


For  purposes  of  determining  whether 
an  individual  may  qualify  for  benefits  as 
the  child  of  a  deceased  miner,  the 
provisions  of  §  725.208  shall  be 
applicable.  As  used  in  this  section,  the 
term  "beneficiary"  means  only  a 
surviving  spouse  entitled  to  benefits  at 


the  time  of  such  surviving  spouse's 
death  (see  §  725.212),  or  a  miner.  For 
purposes  of  a  survivor's  claim,  an 
individual  will  be  considered  to  be  a 
child  of  a  benefi(,iary  if: 

(a)  The  courts  of  the  State  in  which 
such  beneficiary  is  domiciled  (see 

§  725.231)  would  find,  under  the  law 
they  would  apply  in  determining  the 
devolution  of  the  beneficiary's  intestate 
personal  property,  that  the  individual  is 
the  beneficiary's  child;  or 

(b)  Such  individual  is  the  legally 
adopted  child  of  such  beneficiary;  or 

(c)  Such  individual  is  the  stepchild  of 
such  beneficiary  by  reason  of  a  valid 
marriage  of  such  individual's  parent  or 
adopting  parent  to  such  beneficiary;  or 

(d)  Such  individual  does  not  bear  the 
relationship  of  child  to  such  beneficiary 
under  paragraph  (a),  (b),  or  (c)  of  this 
section,  but  would,  under  State  law, 
have  the  same  right  as  a  child  to  share 
in  the  beneficiary's  intestate  personal 
property;  or 

(e)  Such  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  does  not 
bear  the  relationship  of  child  to  such 
beneficiary  under  paragraph  (a),  (b),  or 
(c)  of  this  section,  and  is  not  considered 
to  be  the  child  of  the  beneficiary  under 
paragraph  (d)  of  this  section,  such 
individual  shall  nevertheless  be 
considered  to  be  the  child  of  such 
beneficiary  if  the  beneficiary  and  the 
mother  or  father,  as  the  case  may  be,  of 
such  individual  went  through  a 
marriage  ceremony  resulting  in  a 
'purported  marriage  between  them 
which  but  for  a  legal  impediment  (see 

§  725.230)  would  have  been  a  valid 
marriage;  or 

(f)  Such  individual  is  the  natural  son 
or  daughter  of  a  beneficiary  but  does  not 
have  the  relationship  of  child  to  such 
beneficiary  under  paragraph  (a),  (b),  or 
(c)  of  this  section,  and  is  not  considered 
to  be  the  child  of  the  beneficiary  under 
paragraph  (d)  or  (e)  of  this  section,  such 
individual  shall  nevertheless  be 
considered  to  be  the  child  of  such 
beneficiary  if: 

(1)  Such  beneficiary,  prior  to  his  or 
her  entitlement  to  benefits,  has 
acknowledged  in  writing  that  the 
individual  is  his  or  her  son  or  daughter, 
or  has  been  decreed  by  a  court  to  be  the 
father  or  mother  of  the  individual,  or 
has  been  ordered  by  a  court  to 
contribute  to  the  support  of  the 
individual  (see  §  725.233(a))  because  the 
individual  is  a  son  or  daughter;  or 

(2)  Such  beneficiary  is  shown  by 
satisfactory  evidence  to  be  the  father  or 
mother  of  the  individual  and  was  living 
with  or  contributing  to  the  support  of 
the  individual  at  the  time  such 
beneficiary  became  entitled  to  benefits. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0087) 
(Pub.  L  No.  96-511} 


§725.221 
child. 


Determination  of  dependency; 


For  the  purposes  of  determining 
whether  a  child  was  dependent  upon  a 
deceased  miner,  the  provisions  of 
§  725.209  shall  be  applicable,  except 
that  for  purposes  of  determining  the 
eligibility  of  a  child  who  is  under  a 
disability  as  defined  in  section  223(d)  of 
the  Social  Security  Act,  such  disability 
must  have  begun  before  the  child 
attained  age  22,  or  in  the  case  of  a 
student,  before  the  child  ceased  to  be  a 
student. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0087) 
(Pub.  L.  No.  96-511) 

§  725.222    Conditions  of  entitlement; 
parei-.t,  brother,  or  sister. 

(a)  An  individual  is  eligible  for 
benefits  as  a  surviving  parent,  brother  or 
sister  if  all  of  the  following 
requirements  are  met: 

(1)  The  individual  is  the  parent, 
brother,  or  sister  of  a  deceased  miner; 

(2)  The  individual  was  dependent  on 
the  miner  at  the  pertinent  time; 

(3)  Proof  of  support  is  filed  within  2 
years  after  the  miner's  death,  unless  the 
time  is  extended  for  good  cause 
(§725.226); 

(4)  In  the  case  of  a  brother  or  sister, 
such  individual  also: 

(i)  Is  under  18  years  of  age;  or 
(ii)  Is  under  a  disability  as  defined  in 
section  223(d)  of  the  Social  Security 
Act,  42  U.S.C.  423(d),  which  began 
before  such  individual  attained  age  22, 
or  in  the  case  of  a  student,  before  the 
student  ceased  to  be  a  student;  or 
(iii)  Is  a  student  (see  §  725.209(b));  or 
(iv)  Is  under  a  disability  as  defined  in 
section  223(d)  of  the  Social  Security 
Act,  42  U.S.C.  423(d),  at  the  time  of  the 
miner's  death; 

(5)  The  deceased  miner: 

(i)  Was  entitled  to  benefits  under 
section  415  or  part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
January  1,  1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1,  1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death  or 
to  have  died  due  to  pneumoconiosis.  A 
surviving  dependent  parent,  brother  or 
sister  of  a  miner  whose  claim  is  filed  on 
or  after  January  1,  1982,  must  establish 
that  the  miner's  death  was  due  to 
pneumoconiosis  in  order  to  establish 
entitlement  to  benefits,  except  where 
entitlement  is  established  under 
§  718.306  of  part  718  on  a  claim  filed 
prior  to  June  30.  1982. 
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(b)(1)  A  parent  is  not  entitled  to 
benefits  if  the  deceased  miner  was 
survived  by  a  spouse  or  child  at  the  time 
of  such  miner's  death. 

(2)  A  brother  or  sister  is  not  entitled 
to  benefits  if  the  deceased  miner  was 
survived  by  a  spouse,  child,  or  parent  at 
the  time  of  such  miner's  death. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1 21 5-0087) 

(Pub.  L.  No.  96-511) 

§  725.223    Duration  of  entitlement;  parent, 
brother,  or  sister. 

(a)  A  parent,  sister,  or  brother  is 
entitled  to  benefits  beginning  with  the 
month  all  the  conditions  of  entitlement 
described  in  §  725.222  are  met. 

(b)  The  last  month  for  which  such 
parent  is  entitled  to  benefits  is  the 
month  in  which  the  parent  dies. 

(c)  The  last  month  for  which  such 
brother  or  sister  is  entitled  to  benefits  is 
the  month  before  the  month  in  which 
any  of  the  following  events  first  occurs: 

(1)  The  individual  dies; 

(2)(i)  The  individual  marries  or 
remarries;  or 

(ii)  If  already  married,  the  individual 
received  support  in  any  amount  from 
his  or  her  spouse; 

(3)  The  individual  attains  age  18:  and 
(i)  Is  not  a  student  (as  defined  in 

§  725.209(b))  during  any  part  of  the 
month  in  which  the  individual  attains 
age  18;  and 

(ii)  Is  not  under  a  disability  (as 
defined  in  §  725.209(a)(2)(ii))  at  that 
time; 

(4)  If  the  individual's  entitlement 
beyond  age  18  is  based  on  his  or  her 
status  as  a  student,  the  earlier  of: 

(i)  The  first  month  during  no  part  of 
which  the  individual  is  a  student;  or 

(ii)  The  month  in  which  the 
individual  attains  age  23  and  is  not 
under  a  disability  (as  defined  in 
§  725.209(a)(2)(ii'))  at  that  time; 

(5)  If  the  individual's  entitlement 
beyond  age  18  is  based  on  disability,  the 
first  month  in  no  part  of  which  such 
individual  is  under  a  disability. 

(d)  A  brother  or  sister  whose 
entitlement  to  benefits  terminated 
pursuant  to  §  725.223{c)(2)(i)  may 
thereafter  again  become  entitled  to  such 
benefits  upon  filing  application  for  such 
reentitleraent,  beginning  with  the  first 
month  after  the  marriage  ends  and  such 
individual  meets  the  requirements  of 

§  725.222.  The  individual  shall  not  be 

required  to  reestablish  the  miner's 

entitlement  to  benefits 

(§  725.222{a)(5)(i))  or  the  miner's  death 

due  to  pneumoconiosis 

(§725.222(a)(5)(ii)). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nunitmr  1215-0087) 


(Pub.  L.  No.  96-511) 

§  725.224    Determination  of  relationship; 
parent,  brother,  or  sister. 

(a)  An  individual  will  be  considered 
to  be  the  parent,  brother,  or  sister  of  a 
miner  if  the  courts  of  the  State  in  which 
the  miner  was  domiciled  (see  §225.231) 
at  the  time  of  death  would  find,  under 
the  law  they  would  apply,  that  the 
individual  is  the  miner's  parent, 
brother,  or  sister. 

(b)  Where,  under  State  law.  the 
individual  is  not  the  miner's  parent, 
brother,  or  sister,  but  would,  under  State 
law,  have  the*saine  status  (i.e.,  right  to 
share  in  the  miner's  intestate  personal 
property)  as  a  parent,  brother,  or  sister, 
the  individual  will  be  considered  to  be 
the  parent,  brother,  or  sister  as 
appropriate. 

§  725.225    Determination  of  dependency; 
parent,  brother,  or  sister. 

An  individual  who  is  the  miner's 
parent,  brother,  or  sister  will  be 
determined  to  have  been  dependent  on 
the  miner  if  during  the  1-year  period 
immediately  prior  to  the  miner's  death: 

(a)  The  individual  and  the  miner  were 
living  in  the  same  household  (see 
§725.232);  and 

(b)  The  individual  was  totally 
dependent  on  the  miner  for  support  (see 
§  725.233(h)). 

§  725.226    "Good  cause"  for  delayed  filing 
of  proof  of  support 

(a)  What  constitutes  "good  cause." 
"Good  cause"  may  be  found  for  failure 
to  file  timely  proof  of  support  where  the 
parent,  brother,  or  sister  establishes  to 
the  satisfaction  of  the  Office  that  such 
failure  to  file  was  due  to: 

(1)  Circumstances  beyond  the 
individual's  control,  such  as  extended 
illness,  mental,  or  physical  incapacity, 
or  communication  difficulties;  or 

(2)  Incorrect  or  incomplete 
information  furnished  the  individual  by 
the  Office;  or 

(3)  Efforts  by  the  individual  to  secure 
supporting  evidence  without  a 
realization  that  such  evidence  could  be 
submitted  after  filing  proof  of  support. 

(b)  What  does  not  constitute  "good 
cause. "  "Good  cause"  for  failure  to  file 
timely  proof  of  support  (see 

§  725.222(a)(3))  does  not  exist  when 
there  is  evidence  of  record  in  the  Office 
that  the  individual  was  informed  that  he 
or  she  should  file  within  the  pre.scribed 
period  and  he  or  she  failed  to  do  so 
deliberately  or  through  negligence. 

§  725.227    Time  of  determination  of 
relationship  and  dependency  of  survivors. 

The  determination  as  to  whether  an 
individual  purporting  to  be  an  entitled 
survivor  of  a  miner  or  beneficiary  was 


related  to.  or  dependent  upon,  the  miner 
is  made  after  such  individual  files  a 
claim  for  benefits  as  a  survivor.  Such 
determination  is  based  on  the  facts  and 
circumstances  with  respect  to  a 
reasonable  period  of  time  ending  v^ith 
the  miner's  death.  A  prior  detenninatioii 
that  such  individual  was.  or  was  not.  a 
dependent  tor  the  purposes  of 
augmenting  the  miner's  benefits  for  a 
certain  period,  is  not  determinative  of 
the  issue  of  whether  the  individual  is  a 
dependent  sur\  ivor  of  such  miner 

§  725.228    Effect  of  conviction  of  felonious 
and  Intentional  homicide  on  entitlement  to 
benefits. 

An  individual  who  has  been 
convicted  of  the  felonious  and 
intentional  homicide  of  a  miner  or  other 
beneficiary'  shall  not  be  entitled  to 
receive  any  benefits  payable  because  of 
the  death  of  such  miner  or  other 
beneficiary,  and  such  person  shall  be 
considered  nonexistent  in  determining 
the  entitlement  to  benefits  of  other 
individuals 

Terms  Used  in  this  Subpart 

§  725.229    Intestate  personal  property. 

References  in  this  subpart  to  the 
"same  right  to  share  in  the  intestate 
personal  property"  of  a  det:eased  miner 
(or  sur\'iving  spouse)  refer  to  the  right 
of  an  individual  to  share  in  such 
distribution  in  the  individual's  own 
right  and  not  the  right  of  representation. 

§  725.230    l-egal  Impediment 

For  purposes  of  this  subpart,  "legal 
impediment"  means  an  impediment 
resulting  from  the  lack  of  dissolution  of 
a  previous  marriage  or  otherwise  arising 
out  of  such  previous  marriage  or  its 
dissolution  or  resulting  from  a  defect  in 
the  procedure  followed  in  connection 
with  the  purported  marriage 
ceremony — for  example,  the 
solemnization  of  a  marriage  only 
through  a  religious  ceremony  in  a 
countrv  which  requires  a  civil  ceremon\ 
for  a  valid  marriage. 

§  725.231     Domicile. 

(a)  For  purposes  of  this  subpart,  the 
term  "domicile"  means  the  place  of  an 
individual's  true,  fixed,  and  permanent 
home. 

(b)  The  domicile  of  a  decea.sed  miner 
or  surviving  spouse  is  determined  as  of 
the  time  of  death 

(c)  If  an  individual  was  not  domiciled 
in  anv  State  at  the  pertinent  time,  the 
law  of  the  District  of  Columbia  is 
applied. 
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§  725.232    Member  of  the  same 
household — "living  with,"  "living  in  the 
same  household,"  and  "living  in  the  miner's 
household,"  defined. 

(a)  Defined,  (l)  The  tt:rm  "member  of 
the  same  household"  as  used  in  section 
4()2(a)(2)  of  the  Act  (with  respect  to  a 
spou.se);  the  term  "living  with  '  as  used 
in  section  402(e)  of  the  Act  (with  respect 
to  n  surviving  spouse);  and  the  term 

'living  in  the  same  household"  as  used 
in  this  subpart,  means  tlint  a  husband 
and  wife  were  custoinarilv  living 
together  as  husband  and  wife  in  the 
same  place 

(2)  "The  term  "living  m  t)ie  miner's 
household"  as  used  in  section  412(a)(5) 
of  the  Act  (with  respect  to  a  parent, 
brother,  or  sister)  means  that  the  miner 
and  such  parent,  brother,  or  sister  were 
sharing  the  same  residence. 

(b)  Tt'inpornn,  (ihsence.  The 
temporary  absence  from  the  same 
residence  of  either  the  miner,  or  the 
miner's  spouse,  parent,  brother,  or  sister 
(as  the  case  may  be),  does  not  preclude 

a  finding  that  one  was  "living  with"  the 
other,  or  that  they  were  "members  of  the 
same  household."  The  absence  of  one 
such  individual  from  the  residence  in 
which  both  had  customarily  lived  shall, 
in  the  absence  of  evidence  to  the 
contrary,  be  considered  temporary: 

(1)  If  such  absence  was  due  to  service 
In  the  Armed  Forces  of  the  United 
States;  or 

(2)  If  the  period  of  absence  from  his 
or  her  residence  did  not  exceed  6 
months  and  the  absence  was  due  to 
business  or  employment  reasons,  or 
because  of  confinement  in  a  penal 
institution  or  in  a  hospital,  nursing 
home,  or  other  curative  institution;  or 

(3)  In  any  other  case,  if  the  evidence 
establishes  that  despite  such  absence 
they  nevertheless  reasonahlv  expected 
to  resume  physically  living  together, 

(c)  Relevant  period  nf  time.  (1)  The 
determination  as  to  whether  a  surviving 
spouse  had  been  "living  with  "  the 
miner  shall  be  ba.sed  upon  the  facts  and 
circumstances  as  of  the  time  of  the 
death  of  the  miner. 

(2)  The  determination  as  to  whether  a 
spouse  is  a  "member  of  the  same 
household  "  as  the  miner  shall  be  based 
upon  the  facts  and  (.ircumstances  with 
respect  to  the  period  or  periods  of  time 
as  to  which  the  issue  of  membership  in 
the  same  household  is  material, 

(3)  The  determination  as  to  whether  a 
parent,  brother,  or  sister  was  "living  in 
the  miner's  household"  shall  take 
account  of  the  1-year  period 
immediately  prior  to  the  miners  death. 

§  72S.233    Support  and  contributions. 

(a)  Support  defined.  The  term 
"support  "  includes  food,  shelter, 


clothing,  ordinary  medical  expenses, 
and  other  ordinary  and  customary  items 
for  the  maintenant;e  of  the  person 
supported. 

(b)  Contributions  defined.  The  term 
■■contributions"  refers  to  contributions 
actually  provided  by  the  contributor 
from  such  individual's  property,  or  the 
use  thereof,  or  by  the  use  of  such 
individual's  own  credit. 

(c)  Regular  contributions  and 
"substantial  contributions"  defined. 
The  terms  '■regular  contributions"  and 
"substantial  contributions"  mean 
contributions  that  are  customary  and 
sufficient  to  constitute  a  material  factor 
in  the  cost  of  the  individual's  support. 

(d)  Contributions  and  community 
property.  When  a  spouse  receives  and 
uses  for  his  or  her  support  income  from 
services  or  property,  and  such  income, 
under  applicable  State  law,  is  the 
community  property  of  the  wife  and  her 
husband,  no  part  of  such  income  is  a 
"contribution"  by  one  spouse  to  the 
other's  support  regardless  of  the  legal 
interest  of  the  donor.  However,  when  a 
spouse  receives  and  uses  for  support, 
income  from  the  services  and  the 
property  of  the  other  spouse  and,  under 
applicable  State  law,  such  income  is 
community  property,  all  of  such  income 
is  considered  to  be  a  contribution  by  the 
donor  to  the  spouse's  support. 

(e)  Court  order  for  support  defined. 
References  to  a  support  order  in  this 
subpart  means  any  court  or^er, 
judgment,  or  decree  of  a  court  of 
competent  jurisdiction  which  requires 
regular  contributions  that  are  a  material 
factor  in  the  cost  of  the  individual's 
support  and  which  is  in  effect  at  the 
applicable  time.  If  such  contributions 
are  required  by  a  court  order,  this 
condition  is  met  whether  or  not  the 
contributions  were  actually  made, 

(f)  Written  agreement  defined.  The 
term  ■■written  agreement"  in  the  phrase 
"substantial  contributions  pursuant  to  a 
written  agreement",  as  u.sed  in  this 
subpart  means  an  agreement  signed  by 
the  miner  providing  for  substantial 
contributions  by  the  miner  for  the 
individual's  support.  It  mu.st  be  in  effect 
at  the  applicable  time  but  r  need  not  be 
legally  enforceable. 

(g)  One-half  support  defined.  The 
term  "one-half  support"  means  that  the 
miner  made  regular  contributions,  in 
cash  or  in  kind,  to  the  support  of  a 
divorced  spouse  at  the  specified  time  or 
for  the  specified  period,  and  that  the 
amount  of  such  contributions  equalled 
or  exc:eeded  one-half  the  total  cost  of 
such  individual's  support  at  such  time 
or  during  such  period. 

(h)  Totally  dependent  for  support 
defined.  The  term  'totally  dependent 
for  support"  as  used  in  §  725.225(b) 


means  that  the  miner  made  regular 
contributions  to  the  support  of  the 
miner's  parents,  brother,  or  sister,  as  the 
case  may  be,  and  that  the  amount  of 
such  contributions  at  least  equalled  the 
total  cost  of  such  individual's  support. 

Subpart  C— Filing  of  Claims 

§  725.301    Who  may  file  a  claim. 

(a)  Any  person  who  believes  he  or  she 
may  be  entitled  to  benefits  under  the 
Act  may  file  a  claim  in  accordance  with 
this  subpart. 

(b)  A  claimant  who  has  attained  the 
age  of  18.  is  mentally  competent  and 
physically  able,  may  file  a  claim  on  his 
or  her  own  behalf. 

(c)  If  a  claimant  is  unable  to  file  a 
claim  on  his  or  her  behalf  because  of  a 
legal  or  physical  impairment,  the 
following  rules  shall  apply: 

(1)  A  claimant  between  the  ages  of  16 
and  Ifi  years  who  is  mentally  competent 
and  not  under  the  legal  custody  or  care 
of  another  person,  or  a  committee  or 
institution,  may  upon  filing  a  statement 
to  the  effect,  file  a  claim  on  his  or  her 
own  behalf.  In  any  other  case  where  the 
claimant  is  under  18  years  of  age,  only 

a  person,  or  the  manager  or  principal 
officer  of  an  institution  having  legal 
custody  or  care  of  the  claimant  may  file 
a  claim  on  his  or  her  behalf. 

(2)  If  a  claimant  over  18  years  of  age 
has  a  legally  appointed  guardian  or 
committee,  only  the  guardian  or 
committee  may  file  a  claim  on  his  or  her 
behalf. 

(3)  If  a  claimant  over  18  years  of  age 
is  mentally  incompetent  or  physically 
unable  to  file  a  claim  and  is  under  the 
care  of  another  person,  or  an  institution, 
only  the  person,  or  the  manager  or 
principal  officer  of  the  institution 
responsible  for  the  care  of  the  claimant, 
may  file  a  claim  on  his  or  her  behalf. 

(4)  For  good  cause  shown,  the  Office 
may  accept  a  claim  executed  by  a 
person  other  than  one  described  in 
paragraphs  (c)  (2)  or  (3)  of  this  section. 

(d)  Except  as  provided  in  §  725.305  of 
this  part,  in  order  for  a  claim  to  be 
considered,  the  claimant  must  be  alive 
at  the  time  the  claim  is  filed. 

§  725.302    Evidence  of  authority  to  file  a 
claim  on  behalf  of  another. 

A  person  filing  a  claim  on  behalf  of 
a  claimant  shall  submit  evidence  of  his 
or  her  authority  to  so  act  at  the  time  of 
filing  or  at  a  reasonable  time  thereafter 
in  accordance  with  the  following: 

(a)  A  legally  appointed  guardian  or 
committee  shall  provide  the  Office  with 
certification  of  appointment  by  a  proper 
official  of  the  court. 

(b)  Any  other  person  shall  provide  a 
statement  describing  his  or  her 
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relationship  to  the  claimant,  the  extent 
to  which  he  or  she  has  care  of  the 
claimant,  or  his  or  her  position  as  an 
officer  of  the  institution  of  which  the 
claimant  is  an  inmate.  The  Office  may, 
at  any  time,  require  additional  evidence 
to  establish  the  authority  of  any  such 
person. 

§  725.303    Date  and  place  of  filing  of 
claims. 

(a)(1)  Claims  for  benefits  shall  be 
delivered,  mailed  to,  or  presented  at. 
any  of  the  various  district  offices  of  the 
Social  Security  Administration,  or  any 
of  the  various  offices  of  the  Department 
of  Labor  authorized  to  accept  claims,  or, 
in  the  ca.se  of  a  claim  filed  by  or  on 
behalf  of  a  claimant  residing  outside  the 
United  States,  mailed  or  presented  tu 
any  office  maintained  by  the  Foreign 
Service  of  the  United  States.  A  claim 
shall  be  considered  filed  on  the  day  it 
is  received  by  the  office  in  which  it  is 
first  filed. 

(2)  A  claim  submitted  to  a  Foreign 
Service  Office  or  any  other  agency  or 
subdivision  of  the  U.S.  Government 
shall  be  forwarded  to  the  Office  and 
considered  filed  as  of  the  date  it  was 
received  at  the  Foreign  Service  Office  or 
other  governmental  agency  or  unit. 

(b)  A  claim  submitted  by  mail  shall  be 
considered  filed  as  of  the  date  of 
delivery  unless  a  loss  or  impairment  of 
benefit  rights  would  result,  in  which 
case  a  claim  shall  be  considered  filed  as 
of  the  date  of  its  postmark.  In  the 
absence  of?  legible  postmark,  other 
evidence  may  be  used  to  establish  the 
mailing  date. 

§  725.304    Forms  and  initial  processing. 

(a)  Claims  shall  be  filed  on  forms 
prescribed  and  approved  by  the  Office. 
The  district  office  at  which  the  claim  is 
filed  will  assist  claimants  in  completing 
their  forms. 

(b)  If  the  place  at  which  a  claim  is 
filed  is  an  office  of  the  Social  Security 
Administration,  such  office  shall 
forward  the  completed  claim  form  to  an 
office  of  the  DCMWC.  which  is 
authorized  to  process  the  claim. 

§  725.305    When  a  written  statement  is 
considered  a  claim. 

(a)  The  filing  of  a  statement  signed  by 
an  individual  indicating  an  intention  to 
claim  benefits  shall  be  considered  to  be 
the  filing  of  a  claim  for  the  purposes  of 
this  part  under  the  following 
circumstances: 

(1)  The  claimant  or  a  proper  person 
on  his  or  her  behalf  (see  §  725.301) 
executes  and  files  a  prescribed  claim 
form  with  the  Office  during  the 
claimant's  lifetime  within  the  period 
specified  in  paragraph  (b)  of  this 
section. 


(2)  Where  the  claimant  dies  within 
the  period  specified  in  paragraph  (b)  of 
this  section  without  filing  a  prescribed 
claim  form,  and  a  person  acting  on 
behalf  of  the  deceased  claimant's  estate 
executes  and  files  a  prescribed  claim 
form  within  the  period  specified  in 
paragraph  (c)  of  this  section. 

(b)  Upon  receipt  of  a  written 
statement  indicating  an  intention  to 
claim  benefits,  the  Office  shall  notify 
the  signer  in  writing  that  to  be 
considered  the  claim  must  be  executed 
by  the  claimant  or  a  proper  party  on  his 
or  her  behalf  on  the  prescribed  form  and 
filed  with  the  Office  within  six  months 
from  the  date  of  mailing  of  the  notice. 

(c)  If  before  the  notice  specified  in 
paragraph  (b)  of  this  section  is  sent,  or 
within  six  months  after  such  notice  is 
sent,  the  claimant  dies  without  having 
executed  and  filed  a  prescribed  form,  or 
without  having  had  one  executed  and 
filed  in  his  or  her  behalf,  the  Office  shall 
upon  receipt  of  notice  of  the  claimant's 
death  advise  his  or  her  estate,  or  those 
living  at  his  or  her  last  known  address, 
in  writing  that  for  the  claim  to  be 
considered,  a  prescribed  claim  form 
must  be  executed  and  filed  by  a  person 
authorized  to  do  so  on  behalf  of  the 
claimant's  estate  within  six  months  of 
the  date  of  the  later  notice. 

(d)  Claims  based  upon  written 
statements  indicating  an  intention  to 
claim  benefits  not  perfected  in 
accordance  with  this  sectic  .  shall  not 
be  processed. 

§  725.306    Withdrawal  of  a  claim. 

(a)  A  claimant  or  an  individual 
authorized  to  execute  a  claim  on  a 
claimant's  behalf  or  on  behalf  of 
claimant's  estate  under  §  725.305,  may 
withdraw  a  previously  filed  claim 
provided  that: 

(1)  He  or  she  files  a  written  request 
with  the  appropriate  adjudication 
officer  mdicating  the  reasons  for  seeking 
withdrawal  of  the  claim; 

(2)  The  appropriate  adjudication 
officer  approves  the  request  for 
withdrawal  on  the  grounds  that  it  is  in 
the  best  interests  of  the  claimant  or  his 
or  her  estate,  and; 

(3)  Any  payments  made  to  the 
claimant  in  accordance  with  §  725.522 
are  reimbursed. 

(b)  When  a  claim  has  been  withdrawn 
under  paragraph  (a)  of  this  section,  the 
claim  will  be  considered  not  to  have 
been  filed. 

§  725.307    Cancellation  of  a  request  for 
withdrawal. 

At  any  time  prior  to  approval,  a 
request  for  withdrawal  may  be  canceled 
by  a  written  request  of  the  claimant  or 
a  person  authorized  to  act  on  the 


claimant's  behalf  or  on  behalf  of  the 
claimant's  estate. 

§  725.308    Time  limits  for  filing  claims. 

(a)  A  claim  for  benefits  filed  under 
this  part  by.  or  on  behalf  of.  a  miner 
shall  be  filed  within  three  years  after  a 
medical  determination  of  total  disability 
due  to  pneumoconiosis  which  has  been 
communicated  to  the  miner  or  a  person 
responsible  for  the  care  of  the  miner,  or 
within  three  years  after  the  date  of 
enactment  of  the  Black  Lung  Benefits 
Reform  Act  of  1977.  whichever  is  later. 
There  is  no  time  limit  on  the  filing  of 

a  claim  by  the  survivor  of  a  miner. 

(b)  A  miner  who  is  receiving  benefits 
under  part  B  of  title  IV  of  the  Act  and 
who  is  notified  by  HEW  of  the  right  to 
seek  medical  benefits  may  file  a  claim 
for  medical  benefits  under  part  C  of  title 
IV  of  the  Act  and  this  part.  The 
Secretary  of  Health.  Educ:ation.  and 
Welfare  is  required  to  notify  each  miner 
receiving  benefits  under  part  B  of  this 
right.  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  a  miner 
notified  of  his  or  her  rights  under  this 
paragraph  may  file  a  claim  under  this 
part  on  or  before  December  31.  1980. 
Any  claim  filed  after  that  date  shell  be 
untimely  unless  the  time  for  filing  has 
been  enlarged  for  good  cau.se  shown. 

(c)  There  shall  be  a  rebuttable 
presumption  that  every  claim  for 
benefits  is  timely  filed.  However,  except 
as  provided  in  paragraph  (b)  of  this 
section,  the  time  limits  in  this  section 
are  mandatory  and  may  not  be  waived 
or  tolled  except  upon  a  showing  of 
extraordinary  circumstances. 

§  725.309    Additional  claims;  effect  of  a 
prior  denial  of  benefits. 

(a)  A  claimant  whose  claim  for 
benefits  was  previousK  approved  under 
part  B  of  title  IV  of  the  Act  may  file  a 
claim  for  benefits  under  this  part  as 
provided  in  §§  725.308(h)  and  725.702. 

(b)  If  a  c:laimant  files  a  claim  under 
this  part  while  another  claim  filed  by 
the  c:laimant  under  this  part  is  still 
pending,  the  later  claim  shall  be  merged 
with  the  earlier  claim  for  all  purposes. 
For  purposes  of  this  section,  a  claim 
shall  be  consid'  ^ed  pending  if  it  has  not 
yet  been  finallv  denied. 

(c)  If  a  claimant  files  a  claim  under 
this  part  within  one  year  after  the 
effective  date  of  a  final  order  denying  a 
claim  previously  filed  by  the  claimant 
under  this  part  (see  1^  72'5,5n2(a)(2)).  the 
later  claim  shall  be  considered  a  request 
for  modification  of  the  prior  denial  and 
shall  be  proces.sed  and  adjudicated 
under «?  725.310  of  this  part 

(ri)  If  a  claimant  files  a  claim  under 
this  part  more  than  one  year  after  the 
effective  date  of  a  final  order  denying  a 
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claim  previously  filed  by  the  claimant 
under  this  part  (see  §  725.5()2(a)(2)).  the 
later  claim  shall  be  considered  a 
subsequent  claim  for  benefits.  A 
subsequent  claim  shall  be  processed  and 
adjudicated  in  accordance  with  the 
provisions  of  subparts  E  and  F  of  this 
part,  except  that  the  claim  shnil  be 
denied  unless  the  claimant 
demonstrates  that  one  of  the  applicable 
conditions  of  entitlement  (see 
§§725.2()2(d)  (miner).  725.212  (spou.se), 
725.218  (child),  and  725.222  (parent, 
brother,  or  sister))  has  changed  since  the 
date  upon  which  the  order  denying  the 
prior  claim  became  final.  The 
applicability  of  this  paragraph  may  be 
waived  by  the  operator  or  fund,  as 
appropriate.  The  following  additional 
rules  shall  apply  to  the  adjudication  of 
a  subsequent  claim: 

(1)  Any  evidence  submitted  in 
connection  with  any  prior  claim  shall  be 
made  a  part  of  the  record  in  the 
subsequent  claim,  provided  that  it  was 
not  excluded  in  the  adjudication  of  the 
prior  claim, 

(2)  For  purposes  of  this  section,  the 
applicable  conditions  of  entitlement 
shall  be  limited  to  tho.se  conditions 
upon  which  the  prior  denial  was  based. 
For  e.xample.  if  the  claim  was  denied 
solely  on  the  basis  that  the  individual 
was  not  a  miner,  the  subsequent  claim 
must  be  denied  unless  the  individual 
worked  as  a  miner  following  the  prior 
denial.  Similarly,  if  the  claim  was 
denied  because  the  miner  did  not  meet 
one  or  more  of  the  eligibility  criteria 
contained  in  part  718  of  this  subchapter, 
the  subsequent  claim  must  be  denied 
unless  the  miner  meets  at  least  one  of 
the  criteria  that  he  or  she  did  not  meet 
previously. 

(3)  If  the  applicable  condition(s)  of 
entitlement  relate  to  the  miners 
physical  condition  and  the  new 
evidence  submitted  in  connection  with 
the  subsequent  claim  pursuant  to 
§725.413  of  this  part  establishes  at  least 
one  applicable  condition  of  entitlement, 
there  shall  be  a  rebuttable  presumption 
that  the  miner's  physical  condition  has 
changed.  The  presumption  may  be 
rebutted  only  if  an  evaluation  of  the 
record  compiled  in  the  prior  claim 
reveals  that  the  order  denying  that  claim 
is  clearly  erroneous  and  that  the  claim 
should  have  been  approved  as  a  matter 
of  law.  If  the  presumption  is  rebutted. 
the  claimant  shall  bear  the  burden  of 
proving  that  his  pulmonary  or 
respiratory  condition  has  significantly 
deteriorated  since  the  date  upon  which 
the  order  denying  the  prior  claim 
be<:ame  final.  The  provisions  of 
paragraph  (d)(3)  shall  not  be  applicable 
in  the  case  of  a  claim  filed  by  a 


surviving  spouse,  child,  parent,  brother, 
or  sister. 

(4)  If  the  claimant  demonstrates  a 
change  in  one  of  the  applicable 
conditions  of  entitlement,  no  findings 
made  in  connedion  with  the  prior 
claim,  except  those  based  on  a  party's 
failure  to  contest  an  issue  (see 

§  725.463),  shall  be  binding  on  any  party 
in  the  adjudication  of  the  subsequent 
claim.  However,  any  stipulation  made 
by  any  party  in  connection  with  the 
prior  claim  shall  be  binding  on  that 
party  in  the  adjudication  of  the 
subsequent  claim. 

(5)  In  any  case  in  which  a  subsequent 
claim  is  awarded,  no  benefits  may  be 
paid  for  any  period  prior  to  the  date 
upon  which  the  order  denying  the  prior 
claim  became  final. 

(e)  Notwithstanding  any  other 
provision  of  this  part  or  part  727  of  this 
subchapter  (see  §  725.4(d)).  a  person 
may  exercise  the  right  of  review 
provided  in  paragraph  (c)  of  ^  727.103  at 
the  .same  time  such  person  is  pursuing 
an  appeal  of  a  previously  denied  part  B 
claim  under  the  law  as  it  existed  prior 
to  March  1.  1978.  If  the  part  B  claim  is 
ultimately  approved  as  a  result  of  the 
appeal,  the  claimant  must  immediately 
notify  the  Secretary  of  Labor  and,  where 
appropriate,  the  coal  mine  operator,  and 
all  duplicate  payments  made  under  part 
C  shall  be  considered  an  overpayment 
and  arrangements  shall  be  made  to 
insure  the  repayment  of  such 
overpayments  to  the  fund  or  an 
operator,  as  appropriate. 

(f)  In  any  case  involving  more  than 
one  claim  filed  by  the  same  claimant, 
under  no  circumstances  are  duplicate 
benefits  payable  for  concurrent  periods 
of  eligibility.  Any  duplicate  benefits 
paid  shall  be  subject  to  collection  or 
offset  under  subpart  H  of  this  part. 


$  725. 3 1 0    Modification  of  awards  and 
denlais. 

(a)  Upon  his  or  her  own  initiative,  or 
upon  the  request  of  any  party  on 
grounds  of  a  change  in  conditions  or 
l)ecause  of  a  mistake  in  a  determination 
of  fact,  the  district  director  may,  at  any 
time  before  one  year  from  the  date  of  the 
last  payment  of  benefits,  or  at  any  time 
before  one  year  after  the  denial  of  a 
claim,  reconsider  the  terms  of  an  award 
or  denial  of  benefits. 

(b)  Modification  proceedings  shall  be 
conducted  in  accordance  with  the 
provisions  of  this  part  as  appropriate, 
except  that  the  claimant  and  the 
operator,  or  group  of  operators  or  the 
fund,  as  appropriate,  shall  each  be 
entitled  to  submit  no  more  than  one 
additional  pulmonary  evaluation  or 
consultative  report,  in  accordance  with 
the  provisions  of  §725.414  of  this  part. 


along  with  such  rebuttal  evidence  as 
mry  be  required.  Modification 
proceedings  shall  not  be  initiated  before 
an  administrative  law  judge  or  the 
Benefits  Review  Board. 

(c)  At  the  conclusion  of  modification 
proceedings  before  the  district  director, 
the  district  director  may  issue  a 
proposed  decision  and  order  (§  725.418) 
or,  if  appropriate,  deny  the  claim  by 
reason  of  abandonment  (§725.409).  In 
any  case  in  which  the  district  director 
has  initiated  modification  proceedings 
on  his  own  initiative  to  alter  the  terms 
of  an  award  or  denial  of  benefits  issued 
by  an  administrative  law  judge,  the 
district  director  shall,  at  the  conclusion 
of  modification  proceedings,  forward 
the  claim  for  a  hearing  (§  725.421).  In 
any  r^se  forwarded  for  a  hearing,  the 
administrative  law  judge  assigned  to 
hear  such  case  shall  consider  whether 
any  additional  evidence  submitted  by 
the  parties  demonstrates  a  change  in 
condition  and,  regardless  of  whether  the 
parties  have  submitted  new  evidence, 
whether  the  evidence  of  record 
demonstrates  a  mistake  in  a 
determination  of  fact. 

(d)  An  order  issued  following  the 
conclusion  of  modification  proceedings 
may  terminate,  continue,  reinstate, 
increase  or  decrease  benefit  payments  or 
award  benefits.  Such  order  shall  not 
affect  any  benefits  previously  paid, 
except  that  an  order  increasing  the 
amount  of  benefits  payable  based  on  a 
finding  of  a  mistake  in  a  determination 
of  fact  may  be  made  effective  on  the 
date  from  which  benefits  were 
determined  payable  by  the  terms  of  an 
earlier  award.  In  the  case  of  an  award 
which  is  decreased,  no  payment  made 
in  excess  of  the  decreased  rate  prior  to 
the  date  upon  which  the  party  requested 
reconsideration  under  paragraph  (a)  or, 
in  a  case  in  which  no  request  was  made, 
the  district  director  initiated 
modification  proceedings,  shall  be 
subject  to  collection  or  offset  under 
subpart  H  of  this  part.  In  the  case  of  an 
award  which  is  terminated,  no  payment 
made  prior  to  the  date  upon  which  the 
party  requested  reconsideration  under 
paragraph  (a)  or,  in  a  case  in  which  no 
request  was  made,  the  district  director 
initiated  modification  proceedings,  shall 
be  subject  to  collection  or  offset  under 
subpart  H  of  this  part. 

S  725.31 1    Conwnunlcations  with  reapact  to 
ciaims;  tima  computations. 

(a)  Unless  otherwise  specified  by  this 
part,  all  requests,  responses,  notices, 
decisions,  orders,  or  other 
communications  required  or  permitted 
by  this  part  shall  be  in  writing. 

(b)  If  required  by  this  part,  any 
document,  brief,  or  other  statement 
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submitted  in  connection  with  the 
adjudication  of  a  claim  under  this  part 
shall  be  sent  to  each  party  to  the  claim 
by  the  submitting  party.  If  proof  of 
service  is  required  with  respect  to  any 
communication,  such  proof  of  service 
shall  be  submitted  to  the  appropriate 
adjudication  officer  and  filed  as  part  of 
the  claim  record. 

(c)  In  computing  any  period  of  time 
described  in  this  part,  by  any  applicable 
statute,  or  by  the  order  of  any 
adjudication  officer,  the  day  of  the  act 
or  event  from  which  the  designated 
period  of  time  begins  to  run  shall  not  be 
included.  The  last  day  of  the  period 
shall  be  included  unless  it  is  a  Saturday, 
Sunday,  or  legal  holiday,  in  which  event 
the  period  extends  until  the  next  day 
which  is  not  a  Saturday,  Sunday,  or 
legal  holiday.  "Legal  holiday"  includes 
New  Year's  Day,  Birthday  of  Martin 
Luther  King,  Jr.,  Washington's  Birthday, 
Memorial  Day,  Independence  Day, 
Labor  Day,  Columbus  Day,  Veterans 
Day,  Thanksgiving  Day,  Christmas  Day 
and  any  other  day  appointed  as  a 
holiday  by  the  President  or  the  Congress 
of  the  United  States. 

(d)  In  any  case  in  which  a  provision 
of  this  part  requires  a  document  to  be 
sent  to  a  person  or  party  by  certified 
mail,  and  the  document  is  not  sent  by 
certified  mail,  but  the  person  or  party 
actually  received  the  document,  the 
document  shall  be  deemed  to  have  been 
sent  in  compliance  with  the  provisions 
of  this  part.  In  such  a  case,  any  time 
period  which  commences  upon  the 
service  of  the  document  shall 
commence  on  the  date  the  document 
was  received. 

Subpart  D— Adjudication  Officers; 
Parties  and  Representatives 

§725.350    Who  are  the  adjudication 
officers. 

(a)  General.  The  persons  authorized 
by  the  Secretary  of  Labor  to  accept 
evidence  and  decide  claims  on  the  basis 
of  such  evidence  are  called 
"adjudication  officers.  "  This  section 
describes  the  status  of  black  lung  claims 
adjudication  officers. 

fb)  District  Director.  The  district 
director  is  that  official  of  the  DCMWC 
or  his  designee  who  is  authorized  to 
perform  functions  with  respect  to  the 
development,  processing,  and 
adjudication  of  claims  in  accordance 
with  this  part. 

(c)  Administrative  law  judge.  An 
administrative  law  judge  is  that  official 
appointed  pursuant  to  5  U.S.C.  3105  (or 
Public  Law  94-504)  who  is  qualified  to 
preside  at  hearings  under  5  U.S.C.  557 
and  is  empowered  by  the  Secretary  to 
conduct  formal  hearings  with  respect  to, 


and  adjudicate,  claims  in  accordance 
with  this  part.  A  person  appointed 
under  Public  Law  94-504  shall  not  be 
considered  an  administrative  law  judge 
for  purposes  of  this  part  for  any  period 
after  March  1,  1979. 

§  725.351    Powers  of  adjudication  officers. 

(a)  District  Director.  The  district 
director  is  authorized  to: 

(1)  Make  determinations  with  respect 
to  claims  as  is  provided  in  this  part: 

(2)  Conduct  conferences  and  informal 
discovery  proceedings  as  provided  in 
this  part: 

(3)  Compel  the  production  of 
documents  by  the  issuance  of  a 
subpoena,  with  the  written  approval  of 
the  Director; 

(4)  Prepare  documents  for  the 
signature  of  parties; 

(5)  Issue  appropriate  orders  as 
provided  in  this  part;  and 

(6)  Do  all  other  things  necessary  to 
enable  him  or  her  to  discharge  the 
duties  of  the  office. 

(b)  Administrative  Law  Judge.  An 
administrative  law  judge  is  authorized 
to: 

(1)  Conduct  formal  hearings  in 
accordance  with  the  provisions  of  this 
part; 

(2)  Administer  oaths  and  examine 
witnesses; 

(3)  Compel  the  production  of 
documents  and  appearance  of  witnesses 
by  the  issuance  of  subpoenas; 

(4)  Issue  decisions  and  orders  with 
respect  to  claims  as  provided  in  this 
part; and 

(5)  Do  all  other  things  ne  .essary  to 
enable  him  or  her  to  discharge  the 
duties  of  the  office. 

(c)  If  any  person  in  proceedings  before 
an  adjudication  officer  disobeys  or 
resists  any  lawful  order  or  process,  or 
misbehaves  during  a  hearing  or  so  near 
the  place  thereof  as  to  obstruct  the  same, 
or  neglects  to  produce,  after  having  been 
ordered  to  do  so,  any  pertinent  book, 
paper  or  document,  or  refuses  to  appear 
after  having  been  subpoenaed,  or  upon 
appearing  refuses  to  take  the  oath  as  a 
witness,  or  after  having  taken  the  oath 
refuses  to  be  examined  according  to  law, 
the  district  director  with  the  approval  of 
the  Director,  or  the  administrative  law 
judge  responsible  for  the  adjudication  of 
the  claim,  shall  certify  the  facts  to  the 
Federal  district  court  having  jurisdiction 
in  the  place  in  which  he  or  she  is  sitting 
(or  to  the  U.S.  District  Court  for  the 
District  of  Columbia  if  he  or  she  is 
sitting  in  the  District)  which  shall 
thereupon  in  a  summary  manner  hear 
the  evidence  as  to  the  acts  coip plained 
of,  and,  if  the  evidence  so  warrants, 
punish  such  person  in  the  same  manner 
and  to  the  same  extent  as  for  a  contempt 


committed  before  the  court,  or  commit 
such  person  upon  the  same  condition  as 
if  the  doing  of  the  forbidden  act  had 
occurred  with  n  'erence  to  the  process 
or  in  the  presen  e  of  the  court. 

§  725.352    Disqualification  o(  adjudication 
officer. 

(a)  No  adjudication  officer  shall 
conduct  any  proceedings  in  a  claim  in 
which  he  or  she  is  prejudiced  or  partial, 
or  where  he  or  s'  e  has  any  interest  in 
the  matter  pending  for  decision.  A 
decision  to  withdraw  from  the 
consideration  of  a  claim  shall  be  within 
the  discretion  of  the  adjudication 
officer.  If  that  adjudication  officer 
withdraws,  another  officer  shall  be 
designated  by  the  Director  or  the  Chief 
Administrative  Law  Judge,  as  the  case 
may  be,  to  complete  the  adjudication  of 
the  claim. 

(b)  No  adjudication  officer  shall  be 
permitted  to  appear  or  act  as  a 
representative  of  a  party  under  this  part 
while  such  individual  is  employed  as  an 
adjudication  off    er.  No  adjudication 
officer  shall  be  permitted  at  any  time  to 
appear  or  act  as  a  representative  in 
connection  with  any  case  or  claim  in 
which  he  or  she  was  personally 
involved.  No  fee  or  reimbursement  shall 
be  awarded  under  this  part  to  an 
individual  who  acts  in  violation  of  this 
paragraph, 

(c)  No  adjudication  officer  shall  act  in 
any  claim  involving  a  party  which 
employed  such  adjudication  officer 
within  one  year  before  the  adjudication 
of  such  claim. 

(d)  Notwithstanding  paragraph  (a)  of 
this  section,  no  adjudication  ofTicer 
shall  be  permitted  to  act  in  any  claim 
involving  a  party  who  is  related  to  the 
adjudication  officer  by  consanguinity  or 
affinity  within  the  third  degree  as 
determined  by  t   e  law  of  the  place 
wherp  such  party  is  domiciled.  .■\ny 
action  taken  by  an  adjudication  officer 
in  knowing  violation  of  this  paragraph 
shall  be  void. 

§  725.360    Parties  to  proceedings. 

(a)  Except  as  irovided  in  §  725.361. 
no  person  other  than  the  Secretary  of 
Labor  and  authorized  personnel  of  the 
Department  of  Labor  shall  participate  at 
any  stage  in  the  adjudication  of  a  claim 
for  benefits  under  this  part,  unless  such 
person  is  determined  by  the  appropriate 
adjudication  ofp  er  to  qualify  under  the 
provisions  of  this  section  as  a  party  to 
the  claim.  The  following  persons  shall 
be  parties: 

(1)  The  claimant: 

(2)  A  person  other  than  a  claimant, 
authorized  to  execute  a  claim  on  such 
claimant's  behalf  under  §  725.301, 
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(3)  Any  coal  mine  operator  notified 
under  §  725.407  of  its  possible  liability 
for  the  claim: 

(4)  Any  insurance  carrier  of  such 
operator;  and 

(5)  The  Director  in  all  proceedings 
relating  to  a  claim  for  Ixjnefits  under 
this  part. 

(b)  A  widow,  rJiild,  parent,  brother,  or 
sister,  or  the  representative  of  a 
decedent's  estate,  who  makes  a  showing 
in  writing  that  his  or  her  rights  with 
respet;t  to  benefits  may  be  prejudiced  by 
a  decision  or  an  adjudication  officer, 
may  be  made  a  party, 

(c)  Any  coal  mine  operator  or  prior 
operator  or  insurance  carrier  which  has 
not  been  rrotified  under  §  725.407  and 
which  makes  a  showing  in  writing  that 
its  rights  may  be  prejudiced  by  a 
decision  of  an  adjudication  officer  may 
be  made  a  party. 

(d)  Any  other  individual  may  be  made 
a  party  if  that  individual's  rights  with 
respect  to  benefits  may  be  prejudiced  by 
a  decision  to  be  made. 

§  725.361     Party  amicus  curiae. 

At  the  discretion  of  the  Chief 
.administrative  Law  Judge  or  the 
administrative  law  judge  assigned  to  the 
':ase,  a  person  or  entity  which  is  not  a 
party  may  be  allowed  to  participate 
amicus  curiae  in  a  formal  hearing  only 
as  to  an  issue  of  law.  A  person  may 
participate  amicus  curiae  in  a  formal 
hearing  upon  written  request  submitted 
with  supporting  arguments  prior  to  the 
hearing.  If  the  request  is  granted,  the 
administrative  law  judge  hearing  the 
case  will  inform  the  party  of  the  extent 
to  which  participation  will  be 
permitted.  The  request  may.  however, 
be  denied  summarily  and  without 
explanation. 

§  72S.362    Representation  of  parties. 

(a)  Except  for  the  Secretary  of  Labor, 
whose  interests  shall  be  represented  by 
the  Solicitor  of  Labor  or  his  or  her 
designee,  each  of  the  parties  may 
appoint  an  individual  to  represent  his  or 
her  interest  in  any  proc;eeding  for 
determination  of  a  claim  under  this  part. 
Such  appointment  shall  be  made  in 
writing  or  on  the  record  at  the  hearing. 
An  attorney  qualified  in  accordance 
with  §  725.363(a)  shall  file  a  written 
declaration  that  he  or  she  is  authorized 
to  represent  a  party,  or  declare  his  or  her 
representation  on  the  record  at  a  formal 
hearing.  Any  other  person  (see 
§  725.363(b))  shall  file  a  written  notice 
of  appointment  signed  by  the  party  or 
his  or  her  legal  guardian,  or  enter  his  or 
her  appearance  on  the  re<:ord  at  a  formal 
hearing  if  the  party  he  or  she  seeks  to 
represent  is  present  and  consents  to  the 
representation.  Any  written  declaration 


or  notice  required  by  this  section  shall 
include  the  OWCP  number  assigned  by 
the  Office  and  shall  be  sent  to  the  Office 
or.  for  representation  at  a  formal 
hearing,  to  the  Chief  Administrative 
Law  Judge.  In  any  case,  such 
representative  must  be  qualified  under 
§  725.363.  No  authorization  for 
representation  or  agreement  between  a 
claimant  and  representative  as  to  the 
amount  of  a  fee.  filed  with  the  Social 
.Security  Administration  in  connection 
with  a  claim  under  part  B  of  title  IV  of 
the  Act.  shall  be  valid  under  this  part. 
A  claimant  who  has  previou.sly 
authorized  a  person  to  represent  him  or 
her  in  connection  with  a  claim 
originally  filed  under  part  B  of  title  IV 
may  renew  such  authorization  by  filing 
a  statement  to  such  effect  with  the 
Office  or  appropriate  adjudication 
officer 

(b)  Any  party  may  waive  his  or  her 
right  to  be  represented  in  the 
adjudication  of  a  claim.  If  an 
adjudication  officer  determines,  after  an 
appropriate  inquiry  has  been  made,  that 
a  claimant  who  has  been  informed  of  his 
or  her  right  to  representation  does  not 
wish  to  obtain  the  services  of  a 
representative,  such  adjudication  officer 
shall  proceed  to  consider  the  claim  in 
accordance  with  this  part,  unless  it  is 
apparent  that  the  claimant  is,  for  any 
reason,  unable  to  continue  without  the 
help  of  a  representative.  However,  it 
shall  not  be  necessary  for  an 
adjudication  officer  to  inquire  as  to  the 
ability  of  a  claimant  to  proceed  without 
representation  in  any  adjudication 
taking  place  without  a  hearing.  The 
failure  of  a  claimant  to  obtain 
representation  in  an  adjudication  taking 
place  without  a  hearing  shall  be 
considered  a  waiver  of  the  claimant's 
right  to  representation.  However,  at  any 
time  during  the  processing  or 
adjudication  of  a  claim,  any  claimant 
may  revoke  such  waiver  and  obtain  a 
representative. 

§ 72S.363    Qualification  of  reprisentativ*. 

(a)  Attorney  Any  attorney  in  good 
standing  who  is  admitted  to  practice 
before  a  court  of  a  State,  territory, 
district,  or  insular  possession,  or  before 
the  Supreme  Court  of  the  United  States 
or  other  Federal  court  and  is  not, 
pursuant  to  any  provision  of  law, 
prohibited  from  acting  as  a 
representative,  may  be  appointed  as  a 
representative. 

(b)  Other  person.  With  the  approval  of 
the  adjudication  officer,  any  other 
person  may  be  appointed  as  a 
representative  so  long  as  that  person  is 
not,  pursuant  to  any  provision  of  law, 
prohibited  from  acting  as  a 
representative. 


§  725.364    Autftority  of  representative. 

A  representative,  appointed  and 
qualified  as  provided  in  §§  725.362  and 
725,363,  may  make  or  give  on  behalf  of 
the  party  he  or  she  represents,  any 
request  or  notice  relative  to  any 
proceeding  before  an  adjudication 
officer,  including  formal  hearing  and 
review,  except  that  such  representative 
may  not  execute  a  claim  for  benefits, 
unless  he  or  she  is  a  person  designated 
in  §  725.301  as  authorized  to  execute  a 
claim.  A  representative  shall  be  entitled 
to  present  or  elicit  evidence  and  make 
allegations  as  to  facts  and  law  in  any 
proceeding  affecting  the  party 
represented  and  to  obtain  information 
with  respect  to  the  claim  of  such  party 
to  the  same  extent  as  such  party.  Notice 
given  to  any  party  of  any  administrative 
action,  determination,  or  decision,  or 
request  to  any  party  for  the  production 
of  evidence  shall  be  sent  to  the 
representative  of  such  party  and  such 
notice  or  request  shall  have  the  same 
force  and  effect  as  if  it  had  been  sent  to 
the  party  represented. 

§  725.365    Approvai  of  representative's 
fees;  lien  against  benefits. 

No  fee  charged  for  representation 
services  rendered  to  a  claimant  with 
respect  to  any  claim  under  this  part 
shall  be  valid  unless  approved  under 
this  subpart.  No  contract  or  prior 
agreement  for  a  fee  shall  be  valid.  In 
cases  where  the  obligation  to  pay  the 
attorney's  fee  is  upon  the  claimant,  the 
amount  of  the  fee  awarded  may  be  made 
a  lien  upon  the  benefits  due  under  an 
award  and  the  adjudication  officer  shall 
fix,  in  the  award  approving  the  fee,  such 
lien  and  the  manner  of  payment  of  the 
fee.  Any  representative  who  is  not  an 
attorney  may  be  awarded  a  fee  for 
services  under  this  subpart,  except  that 
no  lien  may  be  imposed  with  respect  to 
such  representative's  fee. 

§  725.366    Fees  for  representatives. 

(a)  A  representative  seeking  a  fee  for 
services  performed  on  behalf  of  a 
claimant  shall  make  application  therefor 
to  the  district  director,  administrative 
law  judge,  or  appropriate  appellate 
tribunal,  as  the  case  may  be,  before 
whom  the  services  were  performed.  The 
application  shall  be  filed  and  served 
upon  the  claimant  and  all  other  parties 
within  the  time  limits  allowed  by  the 
district  director,  administrative  law 
judge,  or  appropriate  appellate  tribunal. 
The  application  shall  be  supported  by  a 
complete  statement  of  the  extent  and 
character  of  the  necessary  work  done, 
and  shall  indicate  the  professional 
status  (e.g.,  attorney,  paralegal,  law 
clerk,  lay  representative  or  clerical)  of 
the  person  performing  such  work,  and 
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the  customary  billing  rate  for  each  such 
person.  The  application  shall  also 
include  a  listing  of  reasonable 
unreimbursed  expenses,  including  those 
for  travel,  incurred  by  the  representative 
or  an  employee  of  a  representative  in 
establishing  the  claimant's  case.  Any  fee 
requested  under  this  paragraph  shall 
also  contain  a  description  of  any  fee 
requested,  charged,  or  received  for 
services  rendered  to  the  claimant  before 
any  State  or  Federal  court  or  agency  in 
connection  with  a  related  matter. 

(b)  Any  fee  approved  under  paragraph 
(a)  of  this  section  shall  be  reasonably 
commensurate  with  the  necessary  work 
done  and  shall  take  into  account  the 
quality  of  the  representation,  the 
qualifications  of  the  representative,  the 
complexity  of  the  legal  issues  involved, 
the  level  of  proceedings  to  which  the 
claim  was  raised,  the  level  at  which  the 
representative  entered  the  proceedings, 
and  any  other  information  which  may 
be  relevant  to  the  amount  of  fee 
requested.  No  fee  approved  shall 
include  payment  for  time  spent  in 
preparation  of  a  fee  application.  No  fee 
shall  be  approved  for  work  done  on 
claims  filed  between  December  30, 
1969,  and  June  30,  1973,  under  part  B 
of  title  IV  of  the  Act,  except  for  services 
rendered  on  behalf  of  the  claimant  in 
regard  to  the  review  of  the  claim  under 
section  435  of  the  Act  and  part  727  of 
this  subchapter  (see  §  72,5. 4(d)). 

(c)  In  awarding  a  fee,  the  appropriate 
adjudication  officer  shall  consider,  and 
shall  add  to  the  fee,  the  amount  of 
reasonable  and  unreimbursed  expenses 
incurred  in  establishing  the  claimant's 
case.  Reimbursement  for  travel  expenses 
incurred  by  an  attorney  shall  be 
determined  in  accordance  with  the 
provisions  of  §  725.459(a).  No 
reimbursement  shall  be  permitted  for 
expenses  incurred  in  obtaining  medical 
or  other  evidence  which  has  previously 
been  submitted  to  the  Office  in 
connection  with  the  claim. 

(d)  Upon  receipt  of  a  request  for 
approval  of  a  fee,  such  request  shall  be 
reviewed  and  evaluated  by  the 
appropriate  adjudication  officer  and  a 
fee  award  issued.  Any  party  may  request 
reconsideration  of  a  fee  awarded  by  the 
adjudication  officer.  A  revised  or 
modified  fee  award  may  then  be  issued, 
if  appropriate. 

(e)  Each  request  for  reconsideration  or 
review  of  a  fee  award  shall  be  in  writing 
and  shall  contain  supporting  statements 
or  information  pertinent  to  any  increase 
or  decrease  requested.  If  a  fee  awarded 
by  a  district  director  is  disputed,  such 
award  shall  be  appealable  directly  to  the 
Benefits  Review  Board.  In  such  a  fee 
dispute  ca.se,  the  record  before  the 
Board  shall  consist  of  the  order  of  the 


district  director  awarding  or  denying  the 
fee,  the  application  for  a  fee,  any  written 
statement  in  opposition  to  the  fee  and 
the  documentary  evidence  contained  in 
the  file  which  verifies  or  refutes  any 
item  claimed  in  the  fee  application. 

§  725.367    Payment  of  a  claimant's 
attorney's  fee  by  responsible  operator  or 
fund. 

(a)  An  attorney  who  represents  a 
claimant  in  the  successful  prosecution 
of  a  claim  for  benefits  may  be  entitled 
to  collect  a  reasonable  attorney's  fee 
from  the  responsible  operator  that  is 
ultimately  found  liable  for  the  payment 
of  benefits,  or,  in  a  case  in  which  there 
is  no  operator  who  is  liable  for  the 
payment  of  benefits,  from  the  fund. 
Generally,  an  attorney  who  represents  a 
successful  claimant  may  obtain  payment 
of  his  or  her  fee  where  the  operator  or 
fund,  as  appropriate,  took  action,  or 
acquiesced  in  action,  that  created  an 
adversarial  relationship  between  itself 
and  the  claimant.  Circumstances  in 
which  a  successful  attorneys  fees  shall 
be  payable  by  the  responsible  operator 
or  the  fund  include,  but  are  not  limited 
to,  the  following: 

(1)  If  the  responsible  operator  initially 
found  to  be  liable  for  the  payment  of 
benefits  by  the  district  director  (see 

§  725.410(a))  contests  the  claimant's 
eligibility  for  benefits,  either  by  filing  a 
response  pursuant  to  §  725.411(b)(1),  or, 
in  a  case  in  which  the  district  director 
issues  an  initial  finding  that  the 
claimant  is  not  eligible  for  benefits,  by 
failing  to  file  a  response.  The  operator 
that  is  ultimately  determined  to  be 
liable  for  benefits  shall  be  liable  for  an 
attorney's  fee  with  respect  to  all 
reasonable  services  performed  by  the 
claimant's  attorney  after  the  date  of  the 
responsible  operator's  response  or  the 
date  on  which  it  was  due,  whichever  is 
earlier; 

(2)  If  there  is  no  operator  that  may  be 
held  liable  for  the  payment  of  benefits, 
and  the  district  director  issues  an  initial 
finding  that  the  claimant  is  not  eligible 
for  benefits.  The  fund  shall  be  liable  for 
an  attorney's  fee  with  respect  to  all 
reasonable  ser\'ices  performed  by  the 
claimant's  attorney  after  the  date  on 
which  the  district  director  issued  the 
initial  finding; 

(3)  If  the  claimant  submits  a  bill  for 
medical  treatment,  and  the  party  liable 
for  the  payment  of  benefits  declines  to 
pay  the  bill  on  the  grounds  that  the 
treatment  is  unreasonable,  or  is  for  a 
condition  that  is  not  compensable.  The 
responsible  operator  or  fund,  as 
appropriate,  shall  be  liable  for  an 
attorney's  fee  with  resp>  ct  to  all 
reasonable  services  performed  by  the 


claimant's  attorney  after  the  date  on 
which  the  liable  party  declined  to  pay; 

(4)  If  a  beneficiary  seeks  an  increase 
in  the  amount  of  benefits  payable,  and 
the  responsible  operator  or  fund  issues 
a  notice  of  controversion  contesting  the 
claimant's  right  to  that  irK:rease.  If  the 
beneficiary  is  successful  in  securing  an 
increase  in  the  amount  of  benefits 
payable,  the  operator  or  fund  shall  be 
Hable  for  an  attorney  s  fee  with  respect 
to  all  reasonable  services  performed  by 
the  beneficiary's  attorney  after  the  date 
on  which  the  operator  or  fund  contested 
the  increase;  and 

(5)  If  the  responsible  operator  or  fund 
.seeks  a  defrrease  in  the  amount  of 
benefits  payable.  If  the  beneficiary  is 
successful  in  resisting  the  request  for  a 
decrease  in  the  amount  of  benefits 
payable,  the  operator  or  fund  shall  be 
liable  for  an  attorney's  fee  with  respect 
to  all  reasonable  services  performed  by 
the  beneficiary's  attorney  after  the  date 
of  the  request  by  the  operator  or  fund. 
A  request  for  information  clarifying  the 
amount  of  benefits  payable  shall  not  be 
considered  a  request  to  decrea.se  that 
amount. 

(b)  In  no  event  shall  an  operator  or  the 
fund  be  liable  for  ihe  payment  of 
attorney's  fees  with  respect  to  any 
services  performed  prior  to  the  dates 
specified  in  this  section. 

(c)  Any  fee  awarded  under  this 
section  shall  be  in  addition  to  the  award 
of  benefits,  and  shall  be  awarded,  in  an 
order,  by  the  district  director, 
administrative  law  judge,  Board  or 
court,  before  whom  the  work  was 
performed.  The  operator  or  fund  shall 
pay  such  fee  promptly  and  directly  to 
the  claimant's  attorney  in  a  lump  sum 
after  the  award  of  benefits  becomes 
final. 

(d)  Section  205(a)  of  the  Black  Lung 
Benefits  Amendments  of  1981,  Public 
Law  Q7-119,  amended  section  422  of 
the  Act  and  relieved  operators  and 
c:arriers  from  liability  for  the  payment  of 
benefits  on  certain  claims.  Payment  of 
benefits  on  those  claims  was  made  the 
responsibility  of  the  fund.  The  claims 
subject  to  this  transfer  of  liability  are 
described  in  §  725.496  of  this  part.  On 
claims  subject  to  the  transfer  of  liabilit\ 
described  in  this  paragraph  the  fund 
will  pay  all  fees  and  costs  which  have 
been  or  will  he  awarded  to  claimant's 
attorneys  which  were  or  would  have 
become  the  liability  of  an  operator  or 
carrier  but  for  the  enactment  of  the  1981 
.Amendments  and  which  have  not 
already  been  paid  bv  such  operator  or 
rarrier.  Section  950i(d)(7)  of  the 
Internal  Revenue  Code,  which  was  also 
enacted  as  a  part  of  the  1981 
Amendments  to  the  Act.  expressly 
prohibits  the  fund  from  reimbursing  an 
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operator  or  carrier  for  any  attorney  fees 
or  costs  which  it  has  paid  on  cases 
siihject  to  the  transfer  of  liability 
provisions. 

Subpart  E — Adjudication  of  Claims  by 
the  District  Director 

§725.401    Claims  development — general. 

After  a  claim  has  been  received  t)y  the 
district  director,  the  district  director 
shall  take  such  action  as  is  necessary  to 
develop,  process,  and  make 
determinations  with  respect  to  the  claim 
as  provided  in  this  subpart 

§  725.402    Approved  State  workers' 
compensation  law. 

If  a  district  director  determines  that 
any  claim  filed  under  this  part  is  one 
subject  to  adjudication  under  a  workers' 
compensation  law  approved  under  part 
I'll  of  this  subi;hapter.  he  or  she  shall 
advise  the  claimant  of  this 
determination  and  of  the  Act's 
requirement  that  the  c;laim  must  be  filed 
under  the  applicable  State  workers' 
compensation  law.  The  district  director 
shall  then  prepare  a  proposed  decision 
and  order  dismissing  the  claim  for  lack 
of  jurisdiction  pursuant  to  §725.418  and 
proceed  as  appropriate. 

§  725.403    Requirement  to  file  under  State 
workers'  compensation  law— section  415 
claims. 

(a)  No  benefits  shall  i)e  payable  to  or 
on  behalf  of  a  claimant  who  has  filed  a 
claim  under  section  41,'i  of  part  B  of  title 
IV  of  the  Act,  for  any  period  of 
eligibility  occurring  between  July  1,  and 
December  ,11,  1971,  unless  the  claimant 
has  filed  and  diligently  pursued  a  claim 
for  benefits  under  an  applicable  State 
workers'  compensation  law.  A  State      , 
workers'  compensation  claim  need  not 
be  filed  where  filing  would  be  futile.  It 
shall  be  determined  that  the  filing  of  a 
State  claim  would  be  futile  when: 

(l)The  period  within  which  the  claim 
may  be  filed  under  such  law  has 
expired,  or 

(2)  Pneumoconiosis  as  defined  in  part 
718  of  this  sub(,hapler  is  not 
compensable  uncier  sue  h  law:  or 

(.1)  The  maximum  amount  of 
compensation  or  the  maximum  number 
of  compensation  payments  allowable 
under  such  law  has  already  been  paid; 
or 

(4)  The  claimant  does  not  meet  one  or 
more  conditions  of  eligibility  for 
workers'  compensation  payments  under 
apolicable  State  law;  or 

Ut)  The  claimant  otherwise  establishes 
to  the  satisfaction  of  the  Office  that  the 
filing  of  a  claim  under  State  law  would 
be  futile. 

(b)  Where  the  Office  determines  that 
a  claimant  is  required  to  file  a  State 


claim  under  this  section,  the  Office  shall 
so  notify  the  claimant.  Such  notice  shall 
instruct  the  claimant  to  file  a  State  claim 
within  30  days  of  such  notice.  If  no  such 
State  claim  is  filed  within  the  .TO-day 
period,  no  benefits  shall  te  payable 
under  this  part  to  the  claimant  for  any 
period  between  July  1,  and  December 
31.  1973. 

(c)  The  failure  of  a  claimant  to  comply 
with  paragraph  (a)  of  this  section  shall 
not  absolve  any  operator  of  its  liability 
for  the  payment  of  benefits  to  a  claimant 
for  periods  of  eligibility  occurring  on  or 
after  January  1,  1974. 

(d)  The  district  director  may 
determine  that  a  claimant  is  ineligible 
for  benefits  under  section  41.5  of  part  B 
of  title  IV  of  the  Act  without  requiring 
the  claimant  to  file  a  claim  under  a  State 
workers'  compensation  law. 

§  725.404    Development  of  evidence — 
general. 

(a)  Employment  history.  Each 
claimant  shall  furnish  the  di.strict 
director  with  a  c:omplete  and  detailed 
history  of  tlie  coal  miner's  employment 
and.  upon  request,  supporting 
documentation. 

(b)  Matters  of  record.  Where  if  is 
necessary  to  obtain  proof  of  age, 
marriage  or  termination  of  marriage, 
death,  family  relationship,  dependency 
(see  subpart  B  of  this  part),  or  any  other 
fact  which  may  be  proven  as  a  matter  of 
public  record,  the  claimant  shall  furnish 
such  proof  to  the  district  director  upon 
request. 

(c)  Documentary  evidence.  If  a 
claimant  is  required  to  submit 
documents  to  the  district  director,  the 
claimant  shall  submit  either  the 
original,  a  certified  copy  or  a  clear 
readable  copy  thereof.  The  distriirt 
director  or  administrative  law  judge 
may  require  the  submission  of  an 
original  document  or  certified  copy 
thereof,  if  necessary. 

(d)  Submission  of  insufficient 
evidence.  In  the  event  a  claimant 
submits  insufficient  evidence  regarding 
any  matter,  the  district  director  shall 
inform  the  claimant  of  what  further 
evidence  is  necessary  and  request  that 
such  evidence  be  submitted  within  a 
specified  reasonable  time  which  may, 
upon  request,  be  extended  for  good 
cause. 

§  725.405    Development  ot  medical 
evidence;  scheduling  of  medical 
examinations  and  tests. 

(a)  Upon  receipt  of  a  claim,  the 
district  director  shall  ascertain  whether 
the  claim  was  filed  by  or  on  account  of 
a  miner  as  defined  in  §  725.202,  and  in 
the  case  of  a  claim  filed  on  account  of 
a  deceased  miner,  whether  the  claim 


was  fi  led  by  an  eligible  survivor  of  such 
miner  as  defined  in  subpart  B  of  this 
part. 

(b)  In  the  case  of  a  claim  filed  by  or 
on  behalf  of  a  miner,  the  district  director 
shall,  where  necessary,  schedule  the 
miner  for  a  medical  examination  and 
testing  under  §725.406. 

(c)  In  the  case  of  a  claim  filed  by  or 
on  behalf  of  a  survivor  of  a  miner,  the 
district  director  shall  obtain  whatever 
medical  evidence  is  necessary  and 
available  for  the  development  and 
evaluation  of  the  claim. 

(d)  The  district  director  shall,  where 
appropriate,  collect  other  evidence 
necessary  to  establish; 

(1)  The  nature  and  duration  of  the 
miner's  employment;  and 

(2)  All  other  matters  relevant  to  the 
determination  of  the  claim. 

(e)  If  at  any  time  during  the 
processing  of  the  claim  by  the  district 
director,  the  evidence  establishes  that 
the  claimant  is  not  entitled  to  benefits 
under  the  Act,  the  district  director  may 
terminate  evidentiary  development  of 
the  claim  and  proceed  as  appropriate. 

§  725.406    Medical  examinations  and  tests. 

(a)  The  Act  requires  the  Department  to 
provide  each  miner  who  applies  for 
benefits  with  the  opportunity  to 
undergo  a  complete  pulmonary 
evaluation  at  no  expense  to  the  miner. 

A  complete  pulmonary  evaluation 
includes  a  report  of  physical 
examination,  a  pulmonary  function 
.study,  a  chest  roentgenogram  and. 
unless  medically  contraindicated,  a 
blood  gas  study. 

(b)  The  district  director  will  arrange 
for  each  miner  to  be  given  a  complete 
pulmonary  evaluation  by  a  physician  or 
medical  facility  selected  by  the  Office. 
The  evaluation  shall  be  conducted,  if 
possible,  in  the  vicinity  of  the  miner's 
residence.  The  district  director  will 
notify  the  miner  of  these  arrangements, 
and  inform  the  miner  that  he  may  select 
an  alternate  physician  or  facility.  The 
district  director  will  also  inform  the 
miner  of  the  con.sequences  of  selecting 
an  alternate  physician  or  facility,  as 
provided  by  paragraphs  (c)  and  (d)  of 
this  section. 

(c)  If  the  miner  selects  an  alternate 
physician  or  facility,  the  complete 
pulmonary  evaluation  performed  under 
this  section  shall  count  as  one  of  the 
two  evaluations  which  the  claimant  may 
submit  in  support  of  his  claim  (see 
§725.414).  If  the  physician  or  facility 
selected  by  the  miner  cannot  perform 
one  or  more  of  the  tests  which  make  up 

a  complete  pulmonary  evaluation,  the 
disti  ict  director  will  arrange  for  the 
miner  to  have  the.se  tests  performed  at 
a  facility  selected  by  the  Office  prior  to 
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his  examination  by  the  physician  or 
facility  he  has  selected.  A  copy  of  any 
such  tests  shall  be  provided  to  the 
physician  or  facility  selected  by  the 
miner. 

(d)  If  any  medical  examination  or  test 
conducted  under  paragraph  (a)  of  this 
section  is  not  administered  or  reported 
in  substantial  compliance  with  the 
provisions  of  part  718  of  this 
subchapter,  or  does  not  provide 
sufficient  information  to  allow  the 
district  director  to  decide  whether  the 
miner  is  eligible  for  benefits,  the  district 
director  shall  schedule  the  miner  for 
further  examination  and  testing  where 
necessary  and  appropriate,  provided 
that  the  deficiencies  in  the  report  are 
not  the  result  of  any  lack  of  effort  on  the 
part  of  the  miner.  In  order  to  determine 
whether  any  medical  examination  or 
test  was  administered  and  reported  in 
substantial  compliance  with  the 
provisions  of  part  718  of  this 
subchapter,  the  district  director  may 
have  any  component  of  such 
examination  or  test  reviewed  by  a 
physician  selected  by  the  district 
director.  If  the  miner  selected  the 
physician  or  facility  that  performed  the 
test,  the  district  director  shall  notify  the 
miner,  and  the  physician  or  facility,  of 
the  reasons  why  the  report  is  not  in 
substantial  compliance  with  the 
provisions  of  part  718,  or  does  not 
provide  sufficient  information,  and  shall 
allow  the  miner  reasonable  additional 
time  within  which  to  correct  any 
deficiency. 

(e)  If,  at  any  time  after  the  completion 
of  the  initial  complete  pulmonary 
evaluation,  unresolved  medical 
questions  remain,  the  district  director 
may  cause  the  claimant  to  be  examined 
by  a  physician  or  medical  facility 
selected  by  the  district  director.  If 
additional  medical  evidence  is  obtained 
in  accordance  with  this  paragraph,  the 
district  director  may  order  the  physician 
selected  to  retest  or  reexamine  the  miner 
to  do  so  without  the  presence  or 
participation  of  any  other  physician 
who  previously  examined  the  miner, 
and  without  benefit  of  the  conclusions 
of  any  other  physician  who  has 
examined  the  miner. 

(f)  The  cost  of  any  medical 
examination  or  test  authorized  under 
this  section,  including  the  cost  of  travel 
to  and  from  the  examination,  shall  be 
paid  by  the  fund.  No  reimbursement  for 
overnight  accommodations  shall  be 
authorized  unless  the  district  director 
determines  that  an  adequate  testing 
facility  is  unavailable  within  one  day's 
round  trip  travel  by  automobile  from  the 
miners  residence.  The  fund  shall  be 
reimbursed  for  such  payments  by  an 
operator,  if  any,  found  liable  for  the 


payment  of  benefits  to  the  claimant.  If 
an  operator  fails  to  repay  such  expenses, 
with  interest,  upon  request  of  the  Office, 
the  entire  amount  may  be  collected  in 
an  action  brought  under  section  424  of 
the  Act  and  §  725,60:^  of  this  part. 

§  725.407    Identification  and  notification  of 
responsible  operator. 

(a)  Upon  receipt  of  the  miner's 
employment  history,  the  district 
director  shall  investigate  whether  any 
operator  may  be  held  liable  for  the 
payment  of  benefits  as  a  responsible 
operator  in  accordance  with  the  criteria 
contained  in  subpart  G  of  this  part. 

(b)  Prior  to  issuing  an  initial  finding 
pursuant  to  §  725.410,  the  distrid 
director  may  identify  one  or  more 
operators  potentially  liable  for  the 
payment  of  benefits  in  accordance  with 
the  criteria  set  forth  in  §  725.495  of  this 
part.  The  district  director  shall  notify 
each  such  operator  of  the  existence  of 
the  claim.  Where  the  records 
maintained  by  the  Office  pursuant  to 
part  726  of  this  subchapter  indicate  that 
the  operator  had  obtained  a  policy  of 
insurance,  and  the  claim  falls  within 
such  policy,  the  notice  provided 
pursuant  to  this  section  shall  also  be 
sent  to  the  operator's  carrier  Any 
operator  or  carrier  notified  of  the  claim 
shall  thereafter  be  considered  a  party  to 
the  claim  in  accordance  with  §  725.360 
of  this  part  unless  it  is  dismissed  by  an 
adjudication  officer  and  is  not  thereafter 
notified  again  of  its  potential  liability. 

(c)  The  notification  issued  pursuant  to 
this  section  shall  include  a  copy  of  the 
claimant's  application  and  a  copy  of  all 
evidence  obtained  by  the  district 
director  relating  to  the  miner's 
employment.  The  district  director  may 
request  the  operator  to  answer  specific 
questions,  including,  but  not  limited  to. 
questions  related  to  the  nature  of  its 
operations,  its  relationship  with  the 
miner,  its  financial  status,  including  any 
insurance  obtained  to  secure  its 
obligations  under  the  Act.  and  its 
relationship  with  other  potentiall\ 
liable  operators.  A  copy  of  any 
notification  issued  pursuant  to  this 
section  shall  be  sent  to  the  claimant  by 
regular  mail. 

(d)  If  at  any  time  before  a  case  is 
referred  to  the  Office  of  Administrative 
Law  Judges,  the  district  diret:tor 
determines  that  an  operator  which  may 
be  liable  for  the  payment  of  benefits  has 
not  been  notified  under  this  section  or 
has  been  incorrectly  dismissed  pursuant 
to  §  725.413(c)(1),  the  district  director 
shall  give  such  operator  notice  of  its 
potential  liability  in  accordance  with 
this  section.  The  adjudication  officer 
shall  then  take  such  further  action  on 
the  claim  as  may  be  appropriate.  There 


shall  be  no  time  limit  applicable  to  a 
later  identification  of  aji  operator  under 
this  paragraph  if  the  operator 
fraudulently  concealed  its  identity  as  an 
employer  of  the  miner. 

§  725.408    Operator's  response  to 
notification. 

(a)(1)  An  operator  which  receives 
notification  under  ^  725  407  shall, 
within  30  days  of  receipt,  file  a 
response,  and  shall  indicate  its  intent  to 
accept  or  contest  its  identification  as  a 
potentially  liable  operator.  The 
operator's  response  shall  also  be  sent  to 
the  claimant  by  regular  mail. 

(2)  If  the  operator  contests  its 
identification,  it  shall,  on  a  form 
supplied  bv  the  district  director,  state 
the  precise  nature  of  its  disagreement  by 
admitting  or  denying  each  of  the 
following  assertions.  In  answering  these 
assertions,  the  term  "operator"  shall 
include  any  operator  for  which  the 
identified  operator  may  be  considered  a 
successor  operator  pursuant  to 
§725.492. 

(i)  That  the  named  operator  was  an 
operator  for  anv  period  after  lune  30. 
1973: 

(ii)  That  the  operator  employed  the 
miner  as  a  miner  for  a  cumulative 
period  of  not  less  than  one  year; 

(iii)  That  the  miner  was  exposed  to 
coal  mine  dust  while  working  for  the 
operator; 

(iv)  That  the  miner's  employment 
with  the  operator  included  at  least  one 
working  day  after  December  31,  1969; 
and 

(v)  That  the  operator  is  capable  of 
assuming  liability  for  the  payment  of 
benefits. 

(3)  An  operator  which  receives 
notification  under  §  725.407.  and  which 
fails  to  file  a  response  within  the  time 
limit  provided  bv  this  section,  shall  not 
be  allowed  to  contest  its  liability  for  the 
payment  of  t>enefits  on  the  grounds  set 
forth  in  paragraph  (a)l2) 

(b)(1)  Within  60  days  of  the  date  on 
which  it  receives  notification  under 
§  725.407,  an  operator  may  submit 
documentan  evidence  in  support  of  its 
position 

(2)  No  documentary  evidence  relevant 
to  the  grounds  set  forth  in  paragraph 
(a)(2)  may  be  admitted  in  any  further 
proceedings  unless  it  is  submitted 
within  the  time  limits  set  forth  in  this 
section 

§  725.409    Denial  of  a  claim  by  reason  of 
abandonmenL 

(a)  A  claim  may  be  denied  at  any  time 
by  the  district  direi:tor  by  reason  of 
abandonment  where  the  claimant  fails 

(1)  To  undergo  a  required  medical 
examination  without  good  cause;  or. 
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(2)  To  submit  evidence  sufficient  to 
make  a  determination  of  the  claim;  or, 

(3)  To  pursue  the  claim  with 
rea.sonable  diligence;  or. 

(4)  To  attend  an  informal  conference 
without  good  cause 

(b)  If  the  district  dire<:tor  determines 
that  a  denial  by  reason  of  abandonment 
is  appropriate,  he  or  she  shall  notify  the 
claimant  of  the  reasons  for  such  denial 
and  of  the  action  which  must  be  taken 
to  avoid  a  denial  by  reason  of 
abandonment.  If  the  claimant  completes 
the  action  requested  within  the  time 
allowed,  the  claim  shall  be  developed, 
processed  and  adjudicated  as  specified 
in  this  part.  If  the  claimant  does  not 
fully  comply  with  the  action  requested 
by  the  di.strict  director,  the  district 
diret:tor  shall  notify  the  claimant  that 
the  claim  has  been  denied  by  reason  of 
abandonment.  Any  request  for  a  hearing 
prior  to  the  issuance  of  such  notification 
shall  be  considered  invalid  and  of  no 
effect.  Such  notification  shall  be  served 
on  the  claimant  and  all  other  parties  to 
the  claim  by  certified  mail.  The  denial 
shall  become  effe<:tive  and  final  unless, 
within  30  days  after  the  denial  is  issued, 
the  claimant  requests  a  hearing.  If  the 
claimant  timely  requests  a  hearing,  the 
district  director  shall  refer  the  case  to 
the  Office  of  Administrative  Law  fudges 
in  accordance  with  §  725.421.  The 
hearing  will  be  limited  to  the  issue  of 
whether  the  claim  was  properly  denied 
by  reason  of  abandonment.  Following 
the  expiration  of  the  30-day  period,  a 
new  claim  may  be  filed  at  any  time 
pursuant  to  §725.309 

f  725.41 0    InitUH  findings  by  th«  disthct 
dirvctor. 

(a)  Based  upon  the  evidence 
developed,  the  district  director  shall 
make  an  initial  finding  with  respect  to 
the  claim.  The  initial  finding  shall 
include  a  determination  with  respect  to 
the  claimant's  eligibility  and  a 
determination  with  respe<:t  to  whether 
any  of  the  operators  notified  of  potential 
liability  under  §  725,407  of  this  part  is 
the  responsible  operator  in  accordance 
with  §725.495  of  this  part 

(b)  The  district  director  shall  serve  the 
initial  finding,  together  with  a  copy  of 
all  of  the  evidence  developed,  on  the 
claimant,  the  responsible  operator,  and 
all  other  operators  which  received 
notific:ation  pursuant  to  §  725.407  of  this 
part.  The  initial  finding  shall  be  served 
on  each  party  by  certified  mail 

(c)  If  the  evidence  submitted  does  not 
support  a  finding  of  eligibility,  the 
initial  finding  shall  spe<;ify  the  reasons 
why  the  claim  cannot  be  approved  and 
the  additional  evidence  necessary  to 
establish  entitlement.  The  initial  finding 
shall  notify  the  claimant  that  he  has  the 


right  to  obtain  further  adjudication  of 
his  eligibility  in  accordance  with  this 
subpart,  that  he  has  the  right  to  submit 
additional  evidence  in  accordance  with 
this  subpart,  and  that  he  has  the  right  to 
obtain  counsel,  under  the  terms  set  forth 
in  subpart  D,  in  order  to  assist  him.  The 
initial  finding  shall  further  notify  the 
claimant  that,  if  he  establishes  his 
entitlement  to  benefits,  the  cost  of 
obtaining  additional  evidence,  along 
with  a  reasonable  attorney's  fee,  shall  be 
reimbursed  by  the  responsible  operator, 
or,  if  no  operator  can  be  held  liable,  the 
fund. 

§  725.41 1    Initial  finding— eligibility. 

(a)  Claimant  response — (1)  Finding 
that  the  claimant  is  not  eligible  for 
benefits,  (i)  Within  one  year  after  the 
district  director  issues  an  initial  finding 
thgt  the  claimant  is  not  eligible  for 
benefits,  the  claimant  may  request 
further  adjudication  of  the  claim.  Any 
statement  filed  during  the  applicable 
time  period  demonstrating  the 
claimant's  intention  to  pursue  his  or  her 
claim  shall  be  considered  a  request  for 
further  adjudication  in  accordance  with 
this  section.  The  claimant  may  not 
request  a  hearing  at  this  point.  Any 
request  for  a  hearing  prior  to  the 
issuance  of  a  proposed  decision  and 
order  shall  be  considered  invalid  and  of 
no  effect. 

(ii)  If  the  claimant  does  not  request 
hirther  adjudication  of  the  claim  within 
the  time  limits  set  forth  in  this  section, 
the  claim  shall  be  deemed  to  have  been 
denied,  effective  as  of  the  date  of  the 
issuance  of  the  initial  finding.  Any 
submission  by  the  claimant  after  the 
time  limits  set  forth  in  this  section  will 
be  treated  as  an  intent  to  file  a  new 
claim  for  benefits  in  accordance  with 
§  725.305.  Such  a  claim  may  be 
approved  only  if  it  meets  the  conditions 
of  §725.309. 

(21  Finding  that  the  claimant  is 
eligible  for  benefits.  If  the  district 
director  issues  an  initial  finding  that  the 
evidence  submitted  supports  a  finding 
of  eligibility,  the  claimant  may,  within 
30  days  of  the  issuance  of  the  initial 
finding,  request  revision  of  any  of  the 
terms  of  the  initial  finding.  If  the 
claimant  does  not  file  a  timely  request 
pursuant  to  this  paragraph,  he  shall  be 
deemed  to  have  accepted  the  district 
director's  initial  finding. 

(b)  Operator  response.  (1)  Within  30 
days  of  the  issuance  of  an  initial 
finding,  the  responsible  operator 
initially  found  liable  for  the  payment  of 
benefits  shall  file  a  response  with  regard 
to  the  claimant's  eligibility  for  benefits. 
The  response  shall  specifically  indicate 
whether  the  operator  agrees  or  disagrees 
with  the  initial  finding  of  eligibility.  A 


response  that  the  operator  is  not  liable 
for  benefits  shall  not  be  sufficient  to 
contest  the  claimant's  eligibility  under 
this  section.  A  response  to  the  initial 
finding  of  eligibility  shall  be  filed 
regardless  of  whether  the  district 
director  finds  the  claimant  eligible  for 
benefits. 

(2)  If  the  operator  initially  found 
liable  for  the  payment  of  benefits  does 
not  file  a  timely  response,  it  shall  be 
deemed  to  have  accepted  the  district 
director's  initial  finding  with  respect  to 
the  claimant's  eligibility,  and  shall  not, 
e;^cept  as  provided  in  §  725.463,  be 
permitted  to  raise  issues  or  present 
evidence  with  respect  to  issues 
inconsistent  with  the  initial  findings  in 
any  further  proceeding  conducted  with 
respect  to  the  claim. 

§725.412    Inltiainnding-liabillty. 

(a)  Within  30  days  of  the  issuance  of 
an  initial  finding,  the  responsible 
operator  initially  found  liable  for  the 
payment  of  benefits  shall  file  a  response 
with  regard  to  its  liability  for  benefits. 
The  response  shall  specifically  indicate 
whether  the  operator  agrees  or  disagrees 
with  the  initial  finding  of  liability.  A 
response  that  the  operator  is  not  liable 
for  benefits  under  this  section  shall  not 
be  sufficient  to  contest  the  claimant's 
eligibility.  A  response  to  the  initial 
finding  of  liability  shall  be  filed 
regardless  of  whether  or  not  the  district 
director  finds  the  claimant  eligible  for 
benefits. 

(b)  If  the  responsible  operator  initially 
found  liable  for  the  payment  of  benefits 
does  not  file  a  timely  response,  it  shall 
be  deemed  to  have  accepted  the  district 
director's  initial  finding  with  respect  to 
its  liability,  and  to  have  waived  its  right 
to  contest  its  liability  in  any  further 
proceeding  conducted  with  respect  to 
the  claim. 

$725,413    Inltiai  adjudication  by  the  district 
director. 

(a)  If  the  district  director  issues  an 
initial  finding  that  the  evidence 
submitted  supports  a  finding  of 
eligibility,  and 

(1)  The  responsible  operator  does  not 
file  a  timely  response  under  either 
§725.411  or  §725.412.  or 

(2)  There  is  no  operator  responsible 
for  the  payment  of  benefits,  the  district 
director  shall,  after  considering  any 
request  filed  by  the  claimant  pursuant  to 
§  725.411(a)(2),  issue  a  proposed 
decision  and  order  in  accordance  with 
§725.418. 

(b)  If  the  district  director  issues  an 
initial  finding  that  the  evidence 
submitted  does  not  support  a  finding  of 
eligibility,  and  the  claimant  does  not  file 
a  timely  response  pursuant  to  §  725.411, 
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the  claim  shall  be  considered  to  have 
been  denied,  effective  as  of  the  date  of 
the  issuance  of  the  initial  finding.  Any 
later  submission  by  the  claimant  will  be 
treated  as  an  intent  to  file  a  claim  for 
benefits  in  accordance  with  §  725.305. 
Such  a  claim  may  be  approved  only  if 
it  meets  the  conditions  of  §  725.309. 

(c)(1)  In  all  other  cases,  the  district 
director  shall,  following  the  expiration 
of  all  applicable  time  periods  for  filing 
responses,  or  the  receipt  of  responses, 
notify  all  parties  of  any  responses 
received  from  the  claimant  and  the 
responsible  operator.  The  district 
director  may,  in  his  discretion,  dismiss 
as  parties  any  of  the  operators  notified 
of  their  potential  liability  pursuant  to 
§  725.407.  If  the  district  director 
thereafter  determines  that  the 
participation  of  a  party  dismissed 
pursuant  to  this  section  is  required,  he 
may  once  again  notify  the  operator  in 
accordance  with  §  725.407(d). 

(2)  The  district  director  shall  notify 
the  parties  of  a  schedule  for  submitting 
documentary  evidence.  Such  schedule 
shall  allow  the  parties  not  less  than  60 
days  within  which  to  submit  evidence 
in  support  of  their  contentions,  and 
shall  provide  not  less  than  an  additional 
30  days  within  which  the  parties  may 
respond  to  evidence  submitted  by  other 
parties.  Any  such  evidence  must  meet 
the  requirements  set  forth  in  §  725.414 
in  order  to  be  admitted  into  the  record. 

§725.414    Development  Of  evidence. 

(a)  Medical  evidence — (l)(i) 
Pulmonary  evaluation.  For  purposes  of 
this  section,  a  pulmonar\'  evaluation 
shall  consist  of  one  chest 
roentgenogram,  one  pulmonary  function 
study,  one  report  of  physical 
examination,  and  the  results  of  such 
other  testing,  including  arterial  blood 
gas  testing,  as  the  physician  who 
prepares  the  report  of  physical 
examination  deems  necessary  to  fully 
evaluate  the  claimant's  respiratory  and 
pulmonary  condition.  The  tests  need 
not  be  performed  at  the  same  facility, 
nor  be  administered  or  supervised  by 
the  same  physician. 

(ii)  Consultative  report.  For  purposes 
of  this  section,  a  consultative  report 
shall  consist  of  the  opinion  of  a 
physician  based  on  a  review  of  any 
medical  evidence  relevant  to  the  miner's 
respiratory  or  pulmonary  condition. 

(2)  The  claimant  shall  be  entitled  to 
submit  the  results  of  up  to  two 
pulmonary  evaluations  or  consultative 
reports.  If  the  claimant  selected  the 
physician  who  prepared  the  report  of 
physical  examination  pursuant  to 
§  725.406  of  this  part,  the  complete 
pulmonary  evaluation  obtained 
pursuant  to  that  section  shall  be 


considered  one  of  the  two  evaluations  or 
reports  that  the  claimant  may  submit. 

(3)  The  Department  intends  that  all 
parties  to  a  claim,  including  all 
operators  notified  of  their  potential 
liability  under  §  725.407  that  have  not 
been  dismissed,  shall  be  bound  by  a 
final  adjudication  of  the  claimant's 
eligibility.  Accordingly,  any  operator 
notified  of  its  potential  liability  in 
accordance  with  §  725.407  shall  not  be 
entitled  to  require  the  claimant  to  re- 
adjudicate  his  eligibility  in  the  event  the 
district  director's  initial  finding  with 
respect  to  the  responsible  operator  is 
determined  to  have  been  erroneous. 

(i)  The  responsible  operator  and  any 
other  operators  that  remain  parties  to 
the  case  shall  collectively  be  entitled  to 
obtain  and  submit  the  results  of  no  more 
than  two  pulmonary  evaluations  or 
consultative  reports.  In  obtaining  such 
evaluations,  no  miner  shall  be  required 
to  travel  more  than  100  miles  from  his 
or  her  place  of  residence  for  the  purpose 
of  submitting  to  a  pulmonary  evaluation 
requested  by  an  operator,  unless  a  trip 
of  greater  distance  is  authorized  in 
writing  by  the  district  director.  If  a 
miner  unreasonably  refuses — 

(A)  To  provide  the  Office  or  a  coal 
mine  operator  with  a  complete 
statement  of  his  or  her  medical  history 
and/or  to  authorize  access  to  his  or  her 
medical  records,  or 

(B)  To  submit  to  an  evaluation  or  test 
requested  by  the  district  director  or  a 
potentially  liable  operator,  the  miner's 
claim  may  be  denied  by  reason  of 
abandonment  (See  §  725.409  of  this 
part). 

(ii)  In  a  case  in  which  the  district 
director  has  not  identified  any 
potentially  liable  operators,  the  district 
director  shall  be  entitled  to  exercise  the 
rights  of  a  responsible  operator  under 
this  section,  except  that  in  any  case 
where  the  complete  pulmonary 
evaluation  performed  pursuant  to 
§  725.406  was  performed  by  a  physician 
selected  by  the  district  director,  the 
evaluation  shall  be  admitted  into 
evidence,  and  shall  be  considered  one  of 
the  two  evaluations  or  reports  that  the 
district  director  may  submit. 

(iii)  Except  for  the  responsible 
operator,  any  operator  notified  of  its 
potential  liability  pursuant  to  §  725.407, 
and  which  has  not  been  dismissed  as  a 
party  by  the  district  director,  must 
request  permission  of  the  district 
director  to  obtain  an  independent 
pulmonary  evaluation  of  the  miner,  or 
to  submit  a  consultative  report.  Such 
permission  shall  be  granted  only  upon 
a  showing  that  the  responsible  operator 
has  not  undertaken  a  full  development 
of  the  evidence,  and  that  without  such 
permission,  the  potentially  liable 


operator  will  be  unable  to  secure  a  full 
and  fair  litigation  of  the  claimant's 
eligibility.  In  granting  such  permission, 
the  district  director  may  take  such 
action  as  is  necessary  to  prevent  the 
miner  from  undergoing  unnecessary 
testing,  and  shall  ensure  that  the  record 
contains  no  more  than  two  pulmonary 
evaluations  or  consultative  reports 
submitted  by  the  parties  opposing  the 
claimant's  eligibility. 

(4)  Notwithstanding  the  limitations  in 
paragraph  (a)(3)  of  this  section,  any 
record  of  a  miner's  hospitalization  for  a 
pulmonary  or  related  disease,  medical 
treatment  for  a  pulmonary  or  related 
disease,  or  a  biopsy  or  autopsy  may  be 
received  into  evidence. 

(5)  A  copy  of  any  documentary 
evidence  submitted  by  a  party  must  be 
served  on  ail  other  parties  to  the  claim. 
If  the  claimant  is  not  represented  by  an 
attorney,  the  district  director  shall  mail 
a  copy  of  all  documentary  evidence 
submitted  by  the  claimant  to  all  other 
parties  to  the  claim.  Following  the 
development  and  submission  of 
affirmative  medical  evidence,  the 
parties  may  submit  rebuttal  evidence  in 
accordance  with  the  schedule  issued  by 
the  district  director.  Such  rebuttal 
evidence  shall  include  no  more  than 
one  interpretive  opinion  with  respect  to 
the  results  of  each  component  of  the 
pulmonary  evaluations  submitted  by  the 
opposing  party,  and  may  not  include  a 
third  pulmonary'  evaluation  of  the 
miner. 

(6)  The  district  director  shall  admit 
into  the  record  all  evidence  submitted 
in  accordance  with  this  section,  and 
shall  also  admit  the  results  of  any 
medical  evaluation  or  review  conducted 
by  a  physician  selected  by  the  district 
director  pursuant  to  §  725.406. 

(b)  Evidence  pertaining  to  liability.  (1) 
Except  as  provided  by  §  725.408(b)(2). 
the  potential  responsible  operator  may 
submit  evidence  to  demonstrate  that  it 
is  not  the  potentially  liable  operator  that 
most  recently  employed  the  claimant. 
Failure  to  submit  such  evidence  shall  be 
deemed  an  acceptance  of  the  district 
director's  initial  finding  of  liability 

(2)  Any  other  party  may  submit 
evidence  regarding  the  liability  of  the 
potential  responsible  operator  or  any 
other  operator. 

(3)  A  copy  of  any  documentary- 
evidence  submitted  under  this 
paragraph  must  be  mailed  to  all  other 
parties  to  the  claim.  Following  the 
submission  of  affirmative  evidence,  the 
parties  may  submit  rebuttal  evidence  in 
accordance  with  the  .schedule  issued  by 
the  district  direc:tor. 

(c)  Testimony  The  claimant,  and  any 
person  who  prepared  documentary 
evidence  submitted  pursuant  to  this 
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section,  may  testify  at  any  formal 
hearing  conducted  in  accordance  with 
subpart  F  of  this  part  with  respect  to  the 
claim.  In  accordance  with  the  schedule 
issued  by  the  district  director,  all  parties 
shall  notify  the  district  director  of  the 
name  and  current  address  of  any  other 
witness  that  the  party  intends  to  call  at 
such  hearing.  No  testimony  by  any 
witness  who  is  not  identified  as  a 
witness  in  accordance  with  this  section 
shall  be  admitted  in  anv  hearing 
conducted  with  respect  to  the  claim. 

(d)  Except  to  the  extent  permitted  by 
§  725.456,  no  documentary  evidence 
shall  be  admitted  in  anv  further 
proceeding  conduced  with  respect  to  a 
claim  unless  it  is  submitted  to  the 
district  director  in  accordance  with  this 
section. 

§725.415    Action  by  the  district  director 
after  devetopment  of  operator's  eviderKe. 

(a)  At  the  end  of  the  period  permitted 
under  §  725.413(c)(2)  for  the  submission 
of  evidence,  the  district  director  shall 
review  the  claim  on  the  basis  of  all 
evidence  submitted  in  accordance  with 
§725.414. 

(b)  After  review  of  all  evidence 
submitted,  the  district  director  may 
schedule  a  conference  in  accordance 
with  §  725.416,  issue  a  proposed 
decision  and  order  in  accordance  with 
§  725.418,  or  take  such  other  action  as 
the  district  director  considers 
appropriate. 

$725,416    ConfererKes. 

(a)  At  the  conclusion  of  the  period 
permitted  by  §  725.413(c)(2)  for  the 
submission  of  evidence,  the  district 
director  may  conduct  an  informal 
conference  in  any  claim  where  it 
appears  that  such  conference  will  assist 
in  the  voluntary  resolution  of  any  issue 
raised  with  respect  to  the  claim.  The 
conference  proceedings  shall  not  be 
stenographically  reported  and  sworn 
testimony  shall  not  be  taken. 

(b)  The  district  director  shall  notify 
the  parties  of  a  definite  time  and  place 
for  the  conference  and  may  in  his  or  her 
discretion,  or  on  the  motion  of  any 
party,  cancel  or  reschedule  a 
conference. 

(c)  The  unexcused  failure  of  anv  party 
to  appear  at  an  informal  conference 
shall  be  grounds  for  the  imposition  of 
sanctions.  If  the  claimant  fails  to  appear, 
the  di.strict  director  may  take  such  steps 
as  are  authorized  by  §  725.409  to  deny 
the  claim  by  reason  of  abandonment.  If 
the  responsible  operator  fails  to  appear, 
it  shall  be  deemed  to  have  waived  its 
right  to  contest  its  potential  liability  for 
an  award  of  benefits  and,  in  the 
discretion  of  the  district  dire<1or,  its 


right  to  contest  any  issue  related  to  the 
claimant's  eligibility. 

(d)  Any  representative  of  an  operator, 
of  an  operator's  insurance  carrier,  or  of 
a  claimant,  authorized  to  represent  such 
party  in  accordance  with  §  725.362. 
shall  be  deemed  to  have  sufficient 
authority  to  stipulate  facts  or  issues  or 
agree  to  a  final  disposition  of  the  claim. 

(e)  Procedures  to  be  followed  at  a 
conference  shall  be  within  the 
discretion  of  the  district  director.  In  the 
case  of  a  conference  involving  an 
unrepresented  claimant,  the  district 
director  shall  fully  inform  the  claimant 
of  the  consequences  of  any  agreement 
the  claimant  is  asked  to  sign.  If  it  is 
apparent  that  the  unrepresented 
claimant  does  not  understand  the  nature 
or  effect  of  the  proceedings,  the  district 
director  shall  not  permit  the  execution 
of  any  stipulation  or  agreement  in  the 
claim  unless  it  is  clear  that  the  best 
interests  of  the  claimant  are  served 
thereby. 

§  725.41 7    Action  at  the  conclusion  of 
conference. 

(a)  At  the  conclusion  of  a  conference, 
the  district  director  shall  prepare  a 
stipulation  of  contested  and 
uncontested  issues  which  shall  be 
signed  by  the  parties  and  the  district 
director.  If  a  hearing  is  conducted  with 
respect  to  the  claim,  this  stipulation 
shall  be  submitted  to  the  Office  of 
Administrative  Law  Judges  and  placed 
in  the  claim  record. 

(b)  In  any  case,  where  appropriate,  the 
district  director  may  permit  a  reasonable 
time  for  the  submission  of  additional 
evidence  following  a  conference, 
provided  that  such  evidence  does  not 
exceed  the  limits  set  forth  in  §  725.414. 

(c)  Within  20  days  after  the 
termination  of  all  conference 
proceedings,  the  district  director  shall 
prepare  and  send  to  the  parties  by 
certified  mail  a  memorandum  of 
conference,  on  a  form  prescribed  by  the 
Office,  summarizing  the  conference  and 
including  the  following: 

(1)  Date,  time  and  place  of  conference; 

(2)  Names,  addresses,  telephone 
numbers,  and  status  (i.e..  claimant, 
attorney,  operator,  carrier's 
representative,  etc.); 

(3)  Issues  discussed  at  conference; 

(4)  Additional  material  presented  (i.e., 
medical  reports,  employment  reports, 
marriage  certificates,  birth  certificates, 
etc.), 

(5)  Issues  resolved  at  conference;  and 

(6)  District  director's 
recommendation. 

(d)  Each  party  shall,  in  writing,  either 
accept  or  reject,  in  whole  or  in  part,  the 
district  director's  recommendation, 
stating  the  reasons  for  such  rejection.  If 


no  reply  is  received  within  30  days  from 
the  date  on  which  the  recommendation 
was  sent  to  parties,  the  recommendation 
shall  be  deemed  accepted. 

§  725.416    Proposed  decision  and  order. 

(a)  After  evaluating  the  parties' 
responses  to  the  district  director's 
recommendation  pursuant  to  §  725.417, 
or,  if  no  informal  conference  is  to  be 
held,  at  the  conclusion  of  the  period 
permitted  by  §  725.413(c)(2)  for  the 
submission  of  evidence,  the  district 
director  shall  issue  a  proposed  decision 
and  order.  A  proposed  decision  and 
order  is  a  document,  issued  by  the 
district  director  after  the  evidentiary 
development  of  the  claim  is  completed 
and  all  contested  issues,  if  any,  are 
joined,  which  purports  to  resolve  a 
claim  on  the  basis  of  the  evidence 
submitted  to  or  obtained  by  the  district 
director.  A  proposed  decision  and  order 
shall  be  considered  a  final  adjudication 
of  a  claim  only  as  provided  in  §  725.419. 
A  proposed  decision  and  order  may  be 
issued  by  the  district  director  in  any 
claim  and  at  any  time  during  the 
adjudication  of  a  claim  if: 

(1)  Issuance  is  authorized  or  required 
by  this  part;  or, 

(2)  The  district  director  determines 
that  its  issuance  will  expedite  the 
adjudication  of  the  claim. 

(b)  A  proposed  decision  and  order 
shall  contain  findings  of  fact  and 
conclusions  of  law  and  an  appropriate 
order  shall  be  served  on  all  parties  to 
the  claim  by  certified  mail. 


§725.419 
and  order. 


Response  to  proposed  decision 


(a)  Within  30  days  after  the  date  of 
issuance  of  a  proposed  decision  and 
order,  any  party  may,  in  writing,  request 
a  revision  of  the  proposed  decision  and 
order  or  a  hearing.  If  a  hearing  is 
requested,  the  district  director  shall 
refer  the  claim  to  the  Office  of 
Administrative  Law  Judges  (see 
§725.421). 

(b)  Any  response  made  by  a  party  to 
a  proposed  decision  and  order  shall 
specify  the  findings  and  conclusions 
with  which  the  responding  party 
disagrees,  and  shall  be  served  on  the 
district  director  and  all  other  parties  to 
the  claim. 

(c)  If  a  timely  request  for  revision  of 
a  proposed  decision  and  order  is  made, 
the  district  director  may  amend  the 
proposed  decision  and  order,  as 
circumstances  require,  and  serve  the 
revised  proposed  decision  and  order  on 
all  parties  or  take  such  other  action  as 
is  appropriate.  If  a  revised  proposed 
decision  and  order  is  issued,  each  party 
to  the  claim  shall  have  30  days  from  the 
date  of  issuance  of  that  revised 
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proposed  decision  and  order  within 
which  to  request  a  hearing. 

(d)  If  no  response  to  a  proposed 
decision  and  order  is  sent  to  the  district 
director  within  the  period  described  in 
paragraph  (a)  of  this  section,  or  if  no 
response  to  a  revised  proposed  decision 
and  order  is  sent  to  the  district  director 
within  the  period  described  in 
paragraph  (c)  of  this  section,  the 
proposed  decision  and  order  shall 
become  a  final  decision  and  order, 
which  is  effective  upon  the  expiration  of 
the  applicable  30-day  period.  Once  a 
proposed  decision  and  order  or  revised 
proposed  decision  and  order  becomes 
final  and  effective,  all  rights  to  further 
proceedings  with  respect  to  the  claim 
shall  be  considered  waived,  except  as 
provided  in  §725.310. 

§725.420    Initial  determinations. 

(a)  Section  9501(d)(l)(A){l)  of  the 
Internal  Revenue  Code  provides  that  the 
Black  Lung  Disability  Trust  Fund  shall 
begin  the  payment  of  benefits  on  behalf 
of  an  operator  in  any  case  in  which  the 
operator  liable  for  such  payments  has 
not  commenced  payment  of  such 
benefits  within  30  days  after  the  date  of 
an  initial  determination  of  eligibility  by 
the  Secretary.  For  claims  filed  on  or 
af^er  January  1,  1982,  the  payment  of 
such  interim  benefits  from  the  fund  is 
limited  to  benefits  accruing  after  the 
date  of  such  initial  determination. 

(b)  Except  as  provided  in  §  725.415  of 
this  subpart,  after  the  district  director 
has  determined  that  a  claimant  is 
eligible  for  benefits,  on  the  basis  of  all 
evidence  submitted  by  a  claimant  and 
operator,  and  has  determined  that  a 
hearing  will  be  necessary  to  resolve  the 
claim,  the  district  director  shall  in 
writing  so  inform  the  parties  and  direct 
the  operator  to  begin  the  payment  of 
benefits  to  the  claimant  in  accordance 
with  §  725.522.  The  date  on  which  this 
writing  is  sent  to  the  parties  shall  be 
considered  the  date  of  initial 
determination  of  the  claim. 

(c)  If  a  notified  operator  refuses  to 
commence  payment  of  a  claim  within 
30  days  from  the  date  on  which  an 
initial  determination  is  made  under  this 
section,  benefits  shall  be  paid  by  the 
fund  to  the  claimant  in  accordance  with 
§  725.522,  and  the  operator  shall  be 
liable  to  the  fund,  if  such  operator  is 
determined  liable  for  the  claim,  for  all 
benefits  paid  by  the  fund  on  behalf  of 
such  operator,  and.  in  addition,  such 
penalties  and  interest  as  are  appropriate. 

$725,421    Referral  Of  a  Claim  to  the  Offlc* 
of  Administrative  Law  Judges. 

(a)  In  any  claim  for  which  a  formal 
hearing  is  requested  or  ordered,  and 
with  respect  to  which  the  district 


director  has  completed  development 
and  adjudication  without  having 
resolved  all  contested  issues  in  the 
claim,  the  district  director  shall  refer  the 
claim  to  the  Office  of  Administrative 
Law  judges  for  a  hearing. 

(b)  In  any  case  referred  to  the  Office 
of  Administrative  Law  Judges  under  this 
section,  the  district  director  shall 
transmit  to  that  office  the  following 
documents,  which  shall  be  placed  in  the 
record  at  the  hearing  subject  to  the 
objection  of  any  party: 

(1)  Copies  of  the  claim  form  or  forms; 

(2)  Any  statement,  document,  or 
pleading  submitted  by  a  party  to  the 
claim; 

(3)  A  copy  of  the  notification  to  an 
operator  of  its  possible  liability  for  the 
claim;  » 

(4)  All  evidence  submitted  to  the 
district  director  under  this  part; 

(5)  Any  written  stipulation  of  law  or 
fact  or  stipulation  of  contested  and 
uncontested  issues  entered  into  by  the 
parties; 

(6)  Any  pertinent  forms  submitted  to 
the  district  director; 

(7)  The  statement  by  the  district 
director  of  contested  and  uncontested 
issues  in  the  claim;  and 

(8)  The  district  director's  initial 
determination  of  eligibiUty  or  other 
documents  necessary  to  estabhsh  the 
right  of  the  fund  to  reimbursement,  if 
appropriate.  Copies  of  the  transmittal 
notice  shall  also  be  sent  to  all  parties  to 
the  claim  by  regular  mail. 

(c)  A  party  may  at  any  time  request 
and  obtain  from  the  district  director 
copies  of  docimients  transmitted  to  the 
Office  of  Administrative  Law  Judges 
under  paragraph  (b)  of  this  section.  If 
the  party  has  previously  been  provided 
with  such  documents,  additional  copies 
may  be  sent  to  the  party  upon  the 
payment  of  a  copying  fee  to  be 
determined  by  the  district  director. 

§725.422    Legal  assistancs. 

The  Secretary  or  his  or  her  designee 
may,  upon  request,  provide  a  claimant 
with  legal  assistance  in  processing  a 
claim  under  the  Act.  Such  assistance 
may  be  made  available  to  a  claimant  in 
the  discretion  of  the  Solicitor  of  Labor 
or  his  or  her  designee  at  any  time  prior 
to  or  during  the  time  in  which  the  claim 
is  being  adjudicated  and  shall  be 
furnished  without  charge  to  the 
claimant.  Representation  of  a  claimant 
in  adjudicatory  proceedings  shall  not  be 
provided  by  the  Department  of  Labor 
unless  it  is  determined  by  the  SoUcitor 
of  Labor  that  such  representation  is  in 
the  best  interests  of  the  black  lung 
benefits  program.  In  no  event  shall 
representation  be  provided  to  a  claimant 
in  a  claim  with  respect  to  which  the 


claimant's  interests  are  adverse  to  those 
of  the  Secretary  of  Labor  or  the  fund. 

§  725.423    Extensions  of  time. 

Except  for  the  one-year  time  limit  set 
forth  in  §  725.411(a)(l)(i)  and  the  30-dav 
time  limit  set  forth  in  §  725.419.  any  of 
the  time  periods  set  forth  in  this  subpart 
may  be  extended,  for  good  cause  shown, 
by  filing  a  request  for  an  extension  with 
the  distrirt  direcior  prior  to  the 
expiration  of  the  time  period. 

Subpart  F — Hearir>gs 

§  725.450    Right  to  a  hearing. 

Any  party  to  a  claim  (see  §  725.360) 
shall  have  a  right  to  a  hearing 
concerning  any  contested  issue  of  fact  or 
law  unresolved  by  the  district  director. 
There  shall  be  no  right  to  a  hearing  until 
the  processing  and  adjudication  of  the 
claim  by  the  district  director  has  been 
completed.  There  shall  be  no  right  to  a 
hearing  in  a  claim  with  respect  to  which 
a  determination  of  the  claim  made  by 
the  district  director  has  become  final 
and  effective  in  accordance  with  this 
part. 

§  725.451    Request  for  hearing. 

After  the  completion  of  proceedings 
before  the  district  director,  or  as  is 
otherwise  indicated  in  this  part,  any 
party  may  in  writing  request  a  hearing 
on  any  contested  issue  of  fact  or  law 
(see  §  725.419).  A  district  director  may 
on  his  or  her  own  initiative  refer  a  case 
for  hearing.  If  a  hearing  is  requested,  or 
if  a  district  director  determines  that  a 
hearing  is  necessar\'  to  the  resolution  of 
any  issue,  the  claim  shall  be  referred  to 
the  Chief  Administrative  Law  Judge  for 
a  hearing  under  §  725.421 

§  725.452    Type  of  hearing;  parties. 

(a)  A  hearing  held  under  this  part 
shall  be  conducted  by  an  administrative 
law  judge  designated  by  the  Chief 
Administrative  Law  Judge.  Except  as 
othe^w^se  provided  by  this  part,  all 
hearings  shall  be  conduded  in 
accordance  with  the  provisions  of  5 
U.S.C.  554  etseq. 

(b)  All  parties  to  a  claim  shall  be 
permitted  to  participate  fully  at  a 
hearing  held  in  connection  with  such 
claim. 

(c)  A  full  evidentiary  hearing  need  not 
be  conducted  if  a  party  moves  for 
summary  judgment  and  the 
administrative  law  judge  determines 
that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving  party 
is  entitled  to  the  relief  requested  as  a 
matter  of  law.  All  parties  shall  be 
entitled  to  respond  to  the  motion  for 
summary  judgment  prior  to  decision 
thereon. 
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(d)  If  the  administrative  law  judge 
believes  that  an  oral  hearing  is  not 
necessary  (for  any  reason  other  than  on 
motion  for  summary  judgment),  the 
judge  shall  notify  the  parties  by  v^ritten 
order  and  allow  at  least  30  days  for  the 
parties  to  respond.  The  administrative 
law  judge  shall  hold  the  oral  hearing  if 
any  party  makes  a  timely  request  in 
response  to  the  order. 

§  725.453    Notice  of  hearing. 

All  parties  shall  be  given  at  least  30 
days  written  notice  of  the  date  and  place 
of  a  hearing  and  the  issues  to  be 
resolved  at  the  hearing.  Such  notice 
shall  be  sent  to  each  party  or 
representative  by  certified  mail. 

§  725.454    Time  and  place  of  hearing; 
transfer  of  cases. 

(a)  The  Chief  Administrative  Law 
]udge  shall  assign  a  definite  time  and 
place  for  a  formal  hearing,  and  shall, 
where  possible,  schedule  the  hearing  to 
be  held  at  a  place  within  75  miles  of  the 
claimant's  residence  unless  an  alternate 
location  is  requested  by  the  claimant. 

(b)  If  the  claimant's  residence  is  not 
in  any  State,  the  Chief  Administrative 
Law  Judge  may,  in  his  or  her  discretion, 
schedule  the  hearing  in  the  country  of 
the  claimant's  residence 

(c)  The  Chief  Administrative  Law 
Judge  or  the  administrative  law  judge 
assigned  the  case  may  in  his  or  her 
discretion  direct  that  a  hearing  with 
respect  to  a  claim  shall  begin  at  one 
location  and  then  later  be  reconvened  at 
another  date  and  place. 

(d)  The  Chief  Administrative  Law 
Judge  or  administrative  law  judge 
assigned  the  case  may  change  the  time 
and  place  for  a  hearing,  either  on  his  or 
her  own  motion  or  for  good  cause 
shown  by  a  party.  The  administrative 
law  judge  may  adjourn  or  postpone  the 
hearing  for  good  cause  shown,  at  any 
time  prior  to  the  mailing  to  the  parties 
of  the  decision  in  the  case.  Unless 
otherwise  agreed,  at  least  10  days  notice 
shall  be  given  to  the  parties  of  any 
change  in  the  time  or  place  of  hearing. 

(e)  The  Chief  Administrative  Law 
Judge  may  for  good  cause  shown 
transfer  a  case  from  one  administrative 
law  judge  to  another. 

$  725.455    Hearing  procedures;  generally. 

(a)  General.  The  purpose  of  any 
hearing  conducted  under  this  subpart 
shall  be  to  resolve  contested  issues  of 
fact  or  law.  Except  as  provided  in 

§  725.421(b)(8),  any  findings  or 
determinations  made  with  respect  to  a 
claim  by  a  district  director  shall  not  be 
considered  by  the  administrative  law 
judge. 

(b)  Evidence.  The  administrative  law 
judge  shall  at  the  hearing  inquire  fully 


into  all  matters  at  isSue,  and  shall  not 
be  bound  by  common  law  or  statutory 
rules  of  evidence,  or  by  technical  or 
formal  rules  of  procedure,  except  as 
provided  by  5  U.S.C.  554  and  this 
subpart.  The  administrative  law  judge 
shall  receive  into  evidence  the 
testimony  of  the  witnesses  and  parties, 
the  evidence  submitted  to  the  Office  of 
Administrative  Law  Judges  by  the 
district  director  under  §  725.421,  and 
such  additional  evidence  as  may  be 
submitted  in  accordance  with  the 
provisions  of  this  subpart.  The 
administrative  law  judge  may  entertain 
the  objections  of  any  party  to  the 
evidence  submitted  under  this  section, 

(c)  Procedure.  The  conduct  of  the 
hearing  and  the  order  in  which 

"allegations  and  evidence  shall  be 
presented  shall  be  within  the  discretion 
of  the  administrative  law  judge  and 
shall  afford  the  parties  an  opportunity 
for  a  fair  hearing. 

(d)  Oral  argument  and  written 
allegations.  The  parties,  upon  request, 
may  be  allowed  a  reasonable  time  for 
the  presentation  of  oral  argument  at  the 
hearing.  Briefs  or  other  written 
statements  or  allegations  as  to  facts  or 
law  may  be  filed  by  any  party  with  the 
permission  of  the  administrative  law 
judge.  Copies  of  any  brief  or  other 
written  statement  shall  be  filed  with  the 
administrative  law  judge  and  served  on 
all  parties  by  the  submitting  party. 


§725.456 
evidence. 


Introduction  of  documentary 


(a)  All  documents  transmitted  to  the 
Office  of  Administrative  Law  Judges 
under  §  725.421  shall  be  placed  into 
evidence  by  the  administrative  law 
judge,  subject  to  objection  by  any  party. 

(b)  Documentary  evidence  whicn  is 
obtained  by  any  party  either  after  the 
district  director  forwards  the  claim  to 
the  Office  of  Administrative  Law  Judges 
or  in  excess  of  the  limitations  contained 
in  §  725.414  shall  not  be  admitted  into 
the  hearing  record  in  the  absence  of 
extraordinary  circumstances  (see 

§  725.414(d)). 

(c)  Subject  to  paragraph  (b)  of  this 
section,  documentary  evidence  which 
the  district  director  excludes  from  the 
record,  and  the  objections  to  such 
evidence,  may  be  submitted  by  the 
parties  to  the  administrative  law  judge, 
who  shall  independently  determine 
whether  the  evidence  shall  be  admitted. 

(1)  If  the  evidence  is  admitted,  the 
administrative  law  judge  may,  in  his  or 
her  discretion,  remand  the  claim  to  the 
district  director  for  further 
consideration. 

(2)  If  the  evidence  is  admitted,  the 
administrative  law  judge  shall  afford  the 
opposing  party  or  parties  the 


opportunity  to  develop  such  additional 
documentary  evidence  as  is  necessary  to 
protect  the  right  of  cross-examination. 

(d)  All  medical  records  and  reports 
submitted  by  any  party  shall  be 
considered  by  the  administrative  law 
judge  in  accordance  with  the  quality 
standards  contained  in  part  718  of  this 
subchapter. 

(e)  If  the  administrative  law  judge 
concludes  that  the  complete  pulmonary 
evaluation  provided  pursuant  to 

§  725.406,  or  any  part  thereof,  fails  to 
comply  with  the  applicable  quality 
standards,  or  fails  to  address  the 
relevant  conditions  of  entitlement  (see 
§  725,202(d)(2)  (i)  through  (iv))  in  a 
manner  which  permits  resolution  of  the 
claim,  and  such  evaluation  or  part 
thereof  was  performed  by  a  physician  or 
facility  selected  by  the  Office,  the 
administrative  law  judge  shall,  in  his  or 
her  discretion,  remand  the  claim  to  the 
district  director  with  instructions  to 
develop  only  such  additional  evidence 
as  is  required,  or  allow  the  parties  a 
reasonable  time  to  obtain  and  submit 
such  evidence,  before  the  termination  of 
the  hearing. 

§725.457    Witnesses. 

(a)  Witnesses  at  the  hearing  shall 
testify  under  oath  or  affirmation.  The 
administrative  law  judge  and  the  parties 
may  question  witnesses  with  respect  to 
any  matters  relevant  and  material  to  any 
contested  issue.  Any  party  who  intends 
to  present  the  testimony  of  an  expert 
witness  at  a  hearing  shall  so  notify  all 
other  parties  to  the  claim  at  least  10 
days  before  the  hearing.  The  failure  to 
give  notice  of  the  appearance  of  an 
expert  witness  in  accordance  with  this 
paragraph,  unless  notice  is  waived  by 
all  parties,  shall  preclude  the 
presentation  of  testimony  by  such 
expert  witness. 

(b)  No  person  shall  be  required  to 
appear  as  a  witness  in  any  proceeding 
before  an  administrative  law  judge  at  a 
place  more  than  100  miles  from  his  or 
her  place  of  residence,  unless  the  lawful 
mileage  and  witness  fee  for  1  day's 
attendance  is  paid  in  advance  of  the 
hearing  date. 

(c)  No  person  shall  be  permitted  to 
testify  as  a  witness  at  the  hearing  unless 
that  person: 

(1)  Prepared  documentary  evidence 
which  was  submitted  to  the  district 
director  pursuant  to  §  725.414  (a)  or  (b), 
or 

(2)  Was  identified  as  a  potential 
hearing  witness  while  the  claim  was 
pending  before  the  district  director  in 
accordance  with  §  725.414(c),  or 

(3)  Prepared  documentary  evidence 
which  was  admitted  by  the 
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administrative  law  judge  pursuant  to 
§725.456. 

(d)  Notwithstanding  paragrapti  (c)(2) 
of  this  section,  no  physician  shall  be 
permitted  to  testify  as  a  witness  at  the 
hearing  unless  he  has  prepared  a 
medical  report  which  is  entered  into 
evidence.  A  physician  shall  be 
permitted  to  testify  only  with  respect  to 
the  contents  of  the  report  or  reports  he 
has  prepared. 

§  725.458    Depositions;  interrogatories. 

The  testimony  of  any  witness  or  party 
may  be  taken  by  deposition  or 
interrogatory  according  to  the  rules  of 
practice  of  the  Federal  district  court  for 
the  judicial  district  in  which  the  case  is 
pending  (or  of  the  U.S.  District  Court  for 
the  District  of  Columbia  if  the  case  is 
pending  in  the  District  or  outside  the 
United  States),  except  that  at  least  30 
days  prior  notice  of  any  deposition  shall 
be  given  to  all  parties  unless  such  notice 
is  waived.  No  post-hearing  deposition  or 
interrogatory  shall  be  permitted  unless 
authorized  by  the  administrative  law 
judge  upon  the  motion  of  a  party  to  the 
claim.  The  testimony  of  any  physician 
which  is  taken  by  deposition  shall  be 
subject  to  the  limitations  on  the  scope 
of  the  testimony  contained  in 
§  725.457(d). 

§725.459    Witness  fees. 

(a)  A  witness  testifying  at  a  hearing 
before  an  administrative  law  judge,  or 
whose  deposition  is  taken,  shall  receive 
the  same  fees  and  mileage  as  witnesses 
in  courts  of  the  United  States.  If  the 
witness  is  an  expert,  he  or  she  shall  be 
entitled  to  an  expert  witness  fee.  Except 
as  provided  in  paragraphs  (b)  and  (c)  of 
this  section,  such  fees  shall  be  paid  by 
the  proponent  of  the  witness. 

(b)  If  the  witness'  proponent  does  not 
intend  to  call  the  witness  to  appear  at 
hearing  or  deposition,  any  other  party 
may  subpoena  the  witness  for  cross- 
examination.  If  such  witness  is  required 
to  attend  the  hearing,  give  a  deposition 
or  respond  to  interrogatories  for  cross- 
examination  purposes,  the  subpoenaing 
party  shall  pay  the  witness'  fee.  If  the 
witness'  proponent  does  call  the  witness 
to  testify  as  part  of  its  case,  then  cross- 
examination  of  that  witness  by  any 
other  party  will  not  shift  liability  for 
fees  and  costs  from  the  proponent  to  the 
other  party  or  parties. 

(c)  It  a  claimant  is  determined  entitled 
to  benefits,  there  may  be  assessed  as 
costs  against  a  responsible  operator,  if 
any,  or  the  fund,  fees  and  mileage  for 
necessary  witnesses  attending  the 
hearing  at  the  request  of  the  claimant. 
Both  the  necessity  for  the  witness  and 
the  reasonableness  of  the  fees  of  any 
expert  witness  shall  be  approved  by  the 


administrative  law  judge.  The  amounts 
awarded  against  a  responsible  operator 
or  the  fund  as  attorney's  fees,  or  costs, 
fees  and  mileage  for  witnesses,  shall  not 
in  any  respect  affect  or  diminish 
benefits  payable  under  the  Act. 

§725.460    Consolidated  hearinga 

When  two  or  more  hearings  are  to  be 
held,  and  the  same  or  substantially 
similar  evidence  is  relevant  and 
material  to  the  matters  at  issue  at  each 
such  hearing,  the  Chief  Admini.strative 
Law  Judge  may,  upon  motion  by  any 
party  or  on  his  or  her  own  motion,  order 
that  a  consolidated  hearing  be 
conducted.  Where  consolidated 
hearings  are  held,  a  single  record  of  the 
proceedings  shall  be  made  and  the 
evidence  introduced  in  one  claim  may 
be  considered  as  introduced  in  the 
others,  and  a  separate  or  joint  decision 
shall  be  made,  as  appropriate, 

§  725.461    Waiver  of  right  to  appear  and 
present  evidence. 

(a)  If  all  parties  waive  their  right  to 
appear  before  the  administrative  law 
judge,  it  shall  not  be  necessary  for  the 
administrative  law  judge  to  give  notice 
of,  or  conduct,  an  oral  hearing.  A  waiver 
of  the  right  to  appear  shall  be  made  in 
writing  and  filed  with  the  Chief 
Administrative  Law  Judge  or  the 
administrative  law  judge  assigned  to 
hear  the  case.  Such  waiver  may  be 
withdrawn  by  a  party  for  good  cause 
shown  at  any  time  prior  to  the  mailing 
of  the  decision  in  the  claim.  Even 
though  all  of  the  parties  have  filed  a 
waiver  of  the  right  to  appear,  the 
administrative  law  judge  may, 
nevertheless,  after  giving  notice  of  the 
time  and  place,  conduct  a  hearing  if  he 
or  she  believes  that  the  personal 
appearance  and  testimony  of  the  party 
or  parties  would  assist  in  ascertaining 
the  facts  in  issue  in  the  claim.  Where  a 
waiver  has  been  filed  by  all  parties,  and 
they  do  not  appear  before  the 
administrative  law  judge  personally  or 
by  representative,  the  administrative 
law  judge  shall  make  a  record  of  the 
relevant  documentary  evidence 
submitted  in  accordance  with  this  part 
and  any  further  written  stipulations  of 
the  parties.  Such  documents  and 
stipulations  shall  be  considered  the 
evidence  of  record  in  the  case  and  the 
decision  shall  be  based  upon  such 
evidence. 

(b)  Except  as  provided  in  §  725.456(a), 
the  unexcused  failure  of  any  party  to 
attend  a  hearing  shall  constitute  a 
waiver  of  such  party's  right  to  present 
evidence  at  the  hearing,  and  may  result 
in  a  dismissal  of  the  claim  (see 
§725.465). 


§725.462    Withdrawal  of  controversion  of 
issues  set  for  formal  hearlrtg;  effect 

A  party  may.  on  the  record,  withdraw 
his  or  her  controversion  of  any  or  all 
issues  set  for  hearing.  If  a  party 
withdraws  his  or  her  controversion  of 
all  issues,  the  administrative  law  judge 
shall  remand  the  case  to  the  district 
director  for  the  issuance  of  an 
appropriate  order. 

I 
§  725.463    Issues  to  be  resolved  at  hearing; 
new  Issues. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  hearing  shall  be 
confined  to  those  contested  issues 
which  have  been  identified  by  the 
district  director  (see  §  725.421)  or  any 
other  issue  raised  in  writing  before  the 
district  director. 

(b)  An  administrative  law  judge  may 
consider  a  new  issue  only  if  such  issue 
was  not  reasonably  ascertainable  by  the 
parties  at  the  time  the  claim  was  before 
the  district  director.  Such  new  issue 
may  be  raised  upon  application  of  any 
party,  or  upon  an  administrative  law 
judge's  own  motion,  with  notice  to  all 
parties,  at  any  time  after  a  claim  has 
been  transmitted  by  the  district  director 
to  the  Office  of  Administrative  Law 
fudges  and  prior  to  decision  by  an 
administrative  law  judge.  If  a  new  issue 
is  raised,  the  administrative  law  judge 
may.  in  his  or  her  discretion,  either 
remand  the  case  to  the  district  director 
with  instructions  for  further 
proceedings,  hear  and  resolve  the  new 
issue,  or  refuse  to  consider  such  new 
issue. 

(c)  If  a  new  issue  is  to  be  considered 
by  the  administrative  law  judge,  a  party 
may,  upon  request,  be  granted  an 
appropriate  continuance. 

§725.464    Record  Of  hearing. 

All  hearings  shall  be  open  to  the 
public  and  shall  be  mechanically  or 
stenographically  reported.  All  evidence 
upon  which  the  administrative  law 
judge  relies  for  decision  shall  be 
contained  in  the  transcript  of  testimony, 
either  directly  or  by  appropriate 
reference.  All  medical  reports,  exhibits, 
and  any  other  pertinent  document  or 
record,  either  in  whole  or  in  material 
part,  introduced  as  evidence,  shall  be 
marked  for  identification  and 
incorporated  into  the  record. 

§  725.465    Dlsmtssats  for  cause. 

(a)  The  administrative  law  judge  may. 
at  the  request  of  any  party,  or  on  his  or 
her  own  motion,  dismiss  a  claim; 

(1)  Upon  the  failure  of  the  claimant  or 
his  or  her  representative  to  attend  a 
hearing  without  good  cause; 

(2)  Upon  the  failure  of  the  claimant  to 
comply  with  a  lawful  order  of  the 
administrative  law  judge;  or 
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(3)  Where  there  has  been  a  prior  final 
adjudication  of  the  claim  or  defense  to 
the  claim  under  the  provisions  of  this 
subchapter  and  no  new  evidence  is 
submitted  (except  as  provided  in  part 
727  of  this  subchapter;  see  §  725  4(d)). 

(b)  A  party  who  is  not  a  proper  party 
to  the  claim  (see  §  725.360)  shall  be 
dismissed  by  the  administrative  law 
judge. 

(c)  In  any  case  where  a  dismissal  of 

a  claim,  defense,  or  party  is  sought,  the 
administrative  law  judge  shall  issue  an 
order  to  show  cause  why  the  dismis.sal 
should  not  be  granted  and  afford  all 
parties  a  reasonable  time  to  respond  to 
such  order.  After  the  time  for  response 
has  expired,  the  administrative  law 
judge  shall  take  such  action  as  is 
appropriate  to  rule  on  the  dismissal, 
which  may  include  an  order  dismissing 
the  claim,  defense  or  party. 

(d)  No  claim  shall  be  dismissed  in  a 
case  with  respect  to  which  payments 
prior  to  final  adjudication  have  been 
made  to  the  claimant  in  accordance 
with  §  725.522,  except  upon  the  motion 
or  written  agreement  of  the  Director. 

§725.466    Order  Of  dismissal. 

(a)  An  order  dismissing  a  claim  shall 
be  served  on  the  parties  in  accordance 
with  §  725.478.  The  dismissal  of  a  claim 
shall  have  the  same  effect  as  a  decision 
and  order  disposing  of  the  claim  on  its 
merits,  except  as  provided  in  paragraph 
(b)  of  this  section.  Such  order  shall 
advise  the  parties  of  their  right  to 
request  review  by  the  Benefits  Review 
Board. 

(b)  Where  the  Chief  Administrative 
Law  judge  or  the  presiding 
administrative  law  judge  issues  a 
de<:ision  and  order  dismissing  the  claim 
after  a  show  cause  pro<;eeding,  the 
district  director  shall  terminate  any 
payments  being  made  to  the  claimant 
under  ^  725.522,  and  the  order  of 
dismis.sal  shall,  if  appropriate,  order  the 
claimant  to  reimburse  the  fund  for  all 
benefits  paid  to  the  claimant. 

§  72S.475    Termination  of  hearings. 

Hearings  are  officially  terminated 
when  all  the  evidence  has  been 
received,  witnesses  heard,  pleadings 
and  briefs  submitted  to  the 
administrative  law  judge,  and  the 
tran.script  of  the  proceedings  has  been 
printed  and  delivered  to  the 
administrative  law  judge 

§  725.471;    Issuance  of  decision  and  order. 

Within  20  days  after  the  official 
termination  of  the  hearing  (see 
^  725.475),  the  administrative  law  judge 
shall  issue  a  decision  and  order  with 
respe<:t  to  the  claim  making  an  award  to 
the  claimant,  rejecting  the  claim,  or 


taking  such  other  action  as  is 
appropriate. 

§  725.477    Form  and  contents  of  decision 
and  order. 

(a)  Orders  adjudicating  claims  for 
benefits  shall  be  designated  by  the  term 
"decision  and  order"  or  "supplemental 
dec:ision  and  order"  as  appropriate, 
followed  by  a  descriptive  phrase 
designating  the  particular  type  of  order, 
such  as  "award  of  benefits,"  "rejection 
of  claim."  "suspension  of  benefits," 
"modification  of  award." 

(b)  A  decision  and  order  shall  contain 
a  statement  of  the  ba.sis  of  the  order,  the 
names  of  the  parties,  findings  of  fact, 
conclusions  of  law,  and  an  award, 
rejection  or  other  appropriate  paragraph 
containing  the  action  of  the 
administrative  law  judge,  his  or  her 
signature  and  the  date  of  issuance,  a 
decision  and  order  shall  be  based  upon 
the  record  made  before  the 
administrative  law  judge. 

§  725.478    Filing  and  service  of  decision 
and  order. 

On  the  date  of  issuance  of  a  decision 
and  order  under  §  725.477,  the 
administrative  law  judge  shall  serve  the 
decision  and  order  on  all  parties  to  the 
claim  by  certified  mail,  On  the  same 
date,  the  original  record  of  the  claim 
.shall  be  sent  to  the  DCMWC  in 
Washington,  D.C.  Upon  receipt  by  the 
DCMWC,  the  decision  and  order  shall 
be  considered  to  be  filed  in  the  office  of 
the  district  director,  and  shall  become 
effective  on  that  date. 

§  725.479    Finality  of  decisions  and  orders. 

(a)  A  decision  and  order  shall  become 
effective  when  filed  in  the  office  of  the 
district  director  (see  §  725.478),  and 
unless  proceedings  for  suspension  or 
setting  aside  of  such  order  are  instituted 
within  30  days  of  such  filing,  the  order 
.shall  become  final  at  the  expiration  of 
the  30th  day  after  such  filing  (see 
§725.481). 

(b)  Any  party  may,  within  30  days 
after  the  filing  of  a  decision  and  order 
under  §  725.478,  request  a 
reconsideration  of  such  decision  and 
order  by  the  administrative  law  judge. 
The  procedures  to  be  followed  in  the 
reconsideration  of  a  decision  and  order 
shall  be  determined  by  the 
administrative  law  judge. 

(c)  The  time  for  appeal  to  the  Benefits 
Review  Board  shall  be  suspended 
during  the  consideration  of  a  request  for 
reconsideration.  After  the 
administrative  law  judge  has  issued  and 
filed  a  denial  of  the  request  for 
reconsideration,  or  a  revised  decision 
and  order  in  accordance  with  this  part, 
any  dissatisfied  party  shall  have  30  days 


within  which  to  institute  proceedings  to 
set  aside  the  decision  and  order  on 
reconsideration. 

(d)  Regardless  of  any  defect  in  service, 
actual  receipt  of  the  decision  is 
sufficient  to  commence  the  30-day 
period  for  requesting  reconsideration  or 
appealing  the  decision. 

§  725.480    Modification  of  decisions  and 
orders. 

A  party  who  is  dis-satisfied  with  a 
decision  and  order  which  has  become 
final  in  accordance  with  §  725.479  may 
request  a  modification  of  the  decision 
and  order  if  the  conditions  set  forth  in 
§725.310  are  met. 

§  725.481    Right  to  appeal  to  the  Benefits 
Review  Board. 

Any  party  dissatisfied  with  a  decision 
and  order  issued  by  an  administrative 
law  judge  may,  before  the  decision  and 
order  becomes  final  (see  §  725.479), 
appeal  the  decision  and  order  to  the 
Benefits  Review  Board.  A  notice  of 
appeal  shall  be  filed  with  the  Board. 
Proceedings  before  the  Board  shall  be 
conducted  in  accordance  with  part  802 
of  this  title. 

§725.482    Judicial  review. 

(a)  Any  person  adversely  affected  or 
aggrieved  by  a  final  order  of  the  Benefits 
Review  Board  may  obtain  a  review  of 
that  order  in  the  U.S.  court  of  appeals 
for  the  circuit  in  which  the  injury 
occurred  by  filing  in  such  court  within 
60  days  following  the  issuance  of  such 
Board  order  a  written  petition  praying 
that  the  order  be  modified  or  set  aside. 
The  payment  of  the  amounts  required 
by  an  award  shall  not  be  stayed  pending 
final  decision  in  any  such  proceeding 
unless  ordered  by  the  court.  No  stay 
shall  be  issued  unless  the  court  finds 
that  irreparable  injury  would  otherwise 
ensue  to  an  operator  or  carrier. 

(b)  The  Director,  Office  of  Workers' 
Compensation  Program,  as  designee  of 
the  Secretary  of  Labor  responsible  for 
the  administration  and  enforcement  of 
the  Act,  shall  be  considered  the  proper 
party  to  appear  and  present  argument  on 
behalf  of  the  Secretary  of  Labor  in  all 
review  proceedings  conducted  pursuant 
to  this  part  and  the  Act,  either  as 
petitioner  or  respondent. 

§  725.483    Costs  in  proceedings  brought 
without  reasonable  grounds. 

If  a  United  States  court  having 
jurisdiction  of  proceedings  regarding 
any  claim  or  final  decision  and  order, 
determines  that  the  proceedings  have 
been  instituted  or  continued  before  such 
court  without  reasonable  ground,  the 
costs  of  such  proceedings  shall  be 
assessed  against  the  party  who  has  so 
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instituted  or  continued  such 
proceedings. 

Subpart  G— Responsible  Coal  Mine 
Operators 

General  Provisions 

§  725.490    Statutory  provisions  and  scope. 

(a)  One  of  the  major  purposes  of  the 
black  lung  benefits  amendments  of  1977 
was  to  provide  a  more  effective  means 
of  transferring  the  responsibility  for  the 
payment  of  benefits  from  the  Federal 
government  to  the  coal  industry  with 
respect  to  claims  filed  under  this  part. 
In  furtherance  of  this  goal,  a  Black  Lung 
Disability  Trust  Fund  financed  by  the 
coal  industry  was  established  by  the 
Black  Lung  Benefits  Revenue  Act  of 
1977.  The  primary  purpose  of  the  Fund 
is  to  pay  benefits  with  respect  to  all 
claims  in  which  the  last  coal  mine . 
employment  of  the  miner  on  whose 
account  the  claim  was  filed  occurred 
before  January  1,  1970.  With  respect  to 
most  claims  in  which  the  miner's  last 
coal  mine  employment  occurred  after 
Januar\'  1,  1970,  individual  coal  mine 
operators  will  be  liable  for  the  payment 
of  benefits.  The  1981  amendments  to  the 
Act  relieved  individual  coal  mine 
operators  from  the  liability  for  payment 
of  certain  special  claims  involving  coal 
mine  employment  on  or  after  January  1, 
1970,  where  the  claim  was  previously 
denied  and  subsequently  approved 
under  section  435  of  the  Act.  See 
§  725.496  for  a  detailed  description  of 
these  special  claims.  Where  no  such 
operator  exists  or  the  operator 
determined  to  be  liable  is  in  default  in 
any  case,  the  fund  shall  pay  the  benefits 
due  and  seek  reimbursement  as  is 
appropriate.  See  also  §  725.420  for  the 
fund's  role  in  the  payment  of  interim 
benefits  in  certain  contested  cases.  In 
addition,  the  Black  Lung  Benefits 
Reform  Act  of  1977  amended  certain 
provisions  affecting  the  scope  of 
coverage  under  the  Act  and  describing 
the  effects  of  particular  corporate 
transactions  on  the  liability  of  operators. 

[bj  The  provisions  of  this  subpart 
define  the  term  'operator"  and 
prescribe  the  manner  in  which  the 
identity  of  an  operator  which  may  be 
liable  for  the  payment  of  benefits — 
referred  to  herein  as  a  "responsible 
operator" — will  be  determined. 

§  725.491    Operator  defined. 

(a)  For  purposes  of  this  part,  the  term 
"operator"  shall  include: 

(1)  Any  owner,  lessee,  or  other  person 
who  operates,  controls,  or  supervises  a 
coal  mine,  or  any  independent 
contractor  performing  services  or 
construction  at  such  mine;  or 

(2)  Any  other  person  who; 


(i)  Employs  an  individual  in  the 
transportation  of  coal  or  in  coal  mine 
construction  in  or  around  a  coal  mine, 
to  the  extent  such  individual  was 
exposed  to  coal  dust  as  a  result  of  such 
employment  (see  §  725.2021: 

(ii)  In  accordance  with  the  provisions 
of  §  725.492,  may  be  considered  a 
successor  operator;  or 

(iiil  Paid  wages  or  a  salary,  or 
provided  other  benefits,  to  an  individual 
in  exchange  for  work  as  a  miner  (see 
§  725.202).' 

(b)  The  terms  "owner,"  "lessee,"  and 
"person"  shall  include  any  individual, 
partnership,  association,  corporation, 
firm,  subsidiary  of  a  corporation,  or 
other  organization,  as  appropriate, 
except  that  an  officer  of  a  corporation 
shall  not  be  considered  an  "operator" 
for  purposes  of  this  part.  Following  the 
issuance  of  an  order  awarding  benefits 
against  a  corporation  that  has  not 
secured  its  liability  for  benefits  in 
accordance  with  section  423  of  the  Act 
and  §  726.4,  such  order  may  be  enforced 
against  the  president,  secretary,  or 
treasurer  of  the  corporation  in 
accordance  with  subpart  I  of  this  part. 

(c)  The  term  "independent 
contractor"  shall  include  any  person 
who  contracts  to  perform  services.  Such 
contractor's  status  as  an  operator  shall 
not  be  contingent  upon  the  amount  or 
percentage  of  its  work  or  business 
related  to  activities  in  or  around  a  mine. 
nor  upon  the  number  or  percentage  of 
its  employees  engaged  in  such  activities. 

(d)  For  the  purposes  of  determining 
whether  a  person  is  or  was  an  operator 
that  may  be  found  liable  for  the 
payment  of  benefits  under  this  part, 
there  shall  be  a  rebuttable  presumption 
that  during  the  course  of  an  individual's 
employment  with  such  employer,  such 
individual  was  regularlv  and 
continuously  exposed  to  coal  dust 
during  the  course  of  employment.  The 
presumption  may  be  rebutted  by  a 
showing  that  the  employee  was  not 
exposed  to  coal  dust  for  significant 
periods  during  such  employment. 

(e)  The  operation,  control,  or 
supervision  referred  to  in  paragraph 
(a)(1)  of  this  section  may  be  exercised 
directly  or  indirectly.  Thus,  for 
example,  where  a  coal  mine  is  leased, 
and  the  lease  empowers  the  'es,sor  to 
make  decisions  with  respect  to  the 
terms  and  conditions  under  which  coal 
is  to  be  extracted  or  prepared,  such  as, 
but  not  limited  to,  the  manner  of 
extraction  or  preparation  or  the  amount 
of  coal  to  be  produced,  the  lessor  may 
be  considered  an  operator.  Similarly, 
any  parent  entity  or  other  controlling 
business  entity  may  be  considered  an 
operator  for  purposes  of  this  part. 


regardless  of  the  nature  of  its  business 
activities. 

(f)  Neither  the  United  States,  nor  any 
State,  nor  any  instrumentality  or  agency 
of  the  United  States  or  any  State,  shall 
be  considered  an  operator. 

§  725.492    Successor  operator  defined. 

(a)  Any  person  who.  on  or  aher 
January  1,  1970,  acquired  a  mine  or 
mines,  or  substantially  all  of  the  assets 
thereof,  from  a  prior  operator,  or 
acquired  the  coal  mining  business  of 
such  prior  operator,  or  substantially  all 
of  the  assets  thereof,  shall  bti  considered 
a  "successor  operator"  with  respect  to 
any  mmers  previously  employed  by 
such  prior  operator. 

(b)  The  following  transactions  shall 
also  be  deemed  to  create  successor 
operator  liabilitv: 

(1)  If  an  operator  ceases  to  exist  by 
reason  of  a  reorganization  which 
mvolves  a  change  in  identity,  form,  or 
place  of  business  or  organization, 
however  effected. 

(2)  If  an  operator  ceases  to  exist  by 
reason  of  a  liquidation  into  a  parent  or 
successor  corporation;  or 

(3)  If  an  operator  ceases  to  exist  by 
reason  of  a  sale  of  substantially  all  its 
assets,  or  as  a  result  of  merger, 
consolidation,  or  division. 

(c)  In  any  case  in  which  a  transaction 
specified  m  paragraph  (b).  or 
substantially  similar  to  a  transaction 
specified  in  paragraph  (b)  took  place, 
the  resultmg  entity  shall  be  considered 
a  "successor  operator"  with  respect  to 
any  miners  previously  employed  by 
such  prior  operator. 

(d)  This  section  shall  not  be  construed 
to  relieve  a  prior  operator  of  any 
liability  if  such  prior  operator  meets  the 
conditions  set  forth  in  §  725.494.  If  the 
prior  operator  does  not  meet  the 
conditions  set  forth  in  ti  725  494,  the 
following  provisions  shall  apply: 

(1)  In  any  case  in  which  a  prior 
operator  transferred  a  mine  or  mines,  or 
substantially  all  of  the  assets  thereof,  to 
a  succe.ssor  operator,  or  sold  its  coal 
mining  business  or  substantially  all  of 
the  assets  thereof,  to  a  successor 
operator,  and  then  ceased  to  exist, 
within  the  terms  of  paragraph  (b),  the 
successor  operator  as  identified  in 
paragraph  (a)  shall  be  primarily  liable 
for  the  payment  of  benefits  to  any 
miners  previously  employed  by  such 
prior  operator. 

(2)  In  any  case  in  which  a  prior 
operator  transferred  mines,  or 
substantially  all  of  the  assets  thereof,  to 
more  than  one  successor  operator,  the 
successor  operator  that  most  recently 
acquired  a  mine  or  mines  or  assets  from 
the  prior  operator  shall  be  primarily 
liable  for  the  payment  of  benefits  to  any 
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miners  previously  employed  by  such 
prior  operator. 

(3)  In  any  case  in  which  a  mine  or 
mines,  or  substantially  ail  the  assets 
thereof,  have  been  transferred  more  than 
once,  the  successor  operator  that  most 
recently  acquired  such  mine  or  mines  or 
assets  shall  be  primarily  liable  for  the 
payment  of  benefits  to  any  miners 
previously  employed  by  the  original 
prior  operator.  If  the  most  recent 
successor  operator  does  not  meet  the 
criteria  for  a  potentially  liable  operator 
set  forth  in  §  725.494.  the  next  most 
recent  successor  operator  shall  be  liable. 

(e)  An  "acquisition,"  for  purposes  of 
this  section,  shall  include  any 
transaction  by  which  title  to  the  mine  or 
mines,  or  substantially  all  of  the  assets 
thereof,  or  the  right  to  extract  or  prepare 
coal  at  such  mine  or  mines,  becomes 
vested  in  a  person  other  than  the  prior 
operator. 


§725.493 
defined. 


Employment  relationship 


(a)(1)  In  determining  the  identity  of  a 
responsible  operator  under  this  part,  the 
terms  "employ"  and  "employment" 
shall  be  construed  as  broadly  as 
possible,  and  shall  include  any 
relationship  under  which  an  operator 
retains  the  right  to  dire<;t,  control,  or 
supervise  the  work  performed  by  a 
miner,  or  any  other  relationship  under 
which  an  operator  derives  a  benefit  from 
the  work  performed  by  a  miner.  .'Kny 
individuals  who  participate  with  one  or 
more  persons  in  the  mining  of  coal, 
such  as  owners,  proprietors,  partners, 
and  joint  venturers,  whether  they  are 
compensated  by  wages,  salaries,  piece 
rates,  shares,  profits,  or  by  any  other 
means,  shall  be  deemed  employees. 

(2)  The  payment  of  wages  or  salary 
shall  be  prima  facie  evidence  of  the 
right  to  direct,  control,  or  supervise  an 
individual's  work,  and  the  Department 
intends  that  where  the  operator  who 
paid  a  miner's  wages  or  salary  meets  the 
criteria  for  a  potentially  liable  operator 
set  forth  in  §  725.494.  that  operator  shall 
be  primarily  liable  for  the  payment  of 
any  benefits  due  the  miner  as  a  result  of 
such  employment.  The  absence  of  such 
payment,  however,  will  not  negate  the 
existence  of  an  employment 
relationship.  Thus,  the  Department  also 
intends  that  where  the  person  who  paid 
a  miner's  wages  may  not  be  considered 
a  potentially  liable  operator,  any  other 
operator  who  retained  the  right  to 
direct,  control  or  supervise  the  work 
performed  by  the  miner,  or  who 
benefitted  from  such  work,  may  be 
considered  a  potentially  liable  operator 

(b)  This  paragraph  contains  examples 
of  relationships  that  shall  be  considered 
employment  relationships  for  purposes 


of  this  part.  The  list  is  not  intended  to 
be  exclusive. 

(1)  In  any  case  in  which  an  operator 
may  be  considered  a  successor  operator, 
as  determined  in  accordance  with 
§725.492.  any  employment  with  a  prior 
operator  shall  also  be  deemed  to  be 
employment  with  the  successor 
operator.  In  a  case  in  which  the  miner 
was  not  independently  employed  by  the 
successor  operator,  the  prior  operator 
shall  remain  primarily  liable  for  the 
payment  of  any  benefits  based  on  the 
miner's  employment  with  the  prior 
operator.  In  a  case  in  which  the  miner 
was  independently  employed  by  the 
successor  operator  after  the  transaction 
giving  rise  to  successor  operator 
liability,  the  successor  operator  shall  be 
primarily  liable  for  the  payment  of  any 
benefits. 

(2)  In  any  case  in  which  the  operator 
which  directed,  controlled  or 
supervised  the  miner  is  no  longer  in 
business  and  such  operator  was  a 
subsidiary  of  a  parent  company,  a 
member  of  a  joint  venture,  a  partner  in 
a  partnership,  or  was  substantially 
owned  or  controlled  by  another 
business  entity,  such  parent  entity  or 
other  member  of  a  joint  venture  or 
partner  or  controlling  business  entity 
may  be  considered  the  employer  of  any 
employees  of  such  operator. 

(3)  In  any  claim  in  which  the  operator 
which  directed,  controlled  or 
supervised  the  miner  is  a  lessee,  the 
lessee  shall  be  considered  primarily 
liable  for  the  claim.  The  liability  of  the 
lessor  may  be  established  only  after  it 
has  been  determined  that  the  lessee  is 
unable  to  provide  for  the  payment  of 
benefits  to  a  successful  claimant.  In  any 
case  involving  the  liability  of  a  lessor  for 
a  claim  arising  out  of  employment  with 

a  lessee,  any  determination  of  lessor 
liability  shall  be  made  on  the  basis  of 
the  facts  present  in  the  case  in 
accordance  with  the  following 
considerations: 

(i)  Where  a  coal  mine  is  leased,  and 
the  lease  empowers  the  lessor  to  make 
decisions  with  respe<:t  to  the  terms  and 
conditions  under  which  coal  is  to  be 
extracted  or  prepared,  such  as,  but  not 
limited  to.  the  manner  of  extraction  or 
preparation  or  the  amount  of  coal  to  be 
produced,  the  lessor  shall  be  considered 
the  employer  of  any  employees  of  the 
lessee. 

(ii)  Where  a  coal  mine  is  leased  to  a 
self-employed  operator,  the  lessor  shall 
be  considered  the  employer  of  such  self- 
employed  operator  and  its  employees  if 
the  lease  or  agreement  is  executed  or 
renewed  after  August  18,  1978  and  such 
lease  or  agreement  does  not  require  the 
lessee  to  guarantee  the  payment  of 


benefits  which  may  be  required  under 
this  part  and  part  726  of  this  subchapter. 

(iii)  Where  a  lessor  previously 
operated  a  coal  mine,  it  may  be 
considered  an  operator  with  respect  to 
employees  of  any  lessee  of  such  mine, 
particularly  where  the  leasing 
arrangement  was  executed  or  renewed 
after  August  18.  1978  and  does  not 
require  the  lessee  to  secure  benefits 
provided  by  the  Act. 

(4)  A  self-employed  operator, 
depending  upon  the  facts  of  the  case, 
may  be  considered  an  employee  of  any 
other  operator,  person,  or  business 
entity  which  substantially  controls, 
supervises,  or  is  financially  responsible 
for  the  activities  of  the  self-employed 
operator. 

§  725.494    Potentially  liable  operators. 

An  operator  may  be  considered  a 
"potentially  liable  operator"  with 
respect  to  a  claim  for  benefits  under  this 
part  if  each  of  the  following  conditions 
is  met: 

(a)  The  miner's  disability  or  death 
shall  have  arisen  at  least  in  part  out  of 
employment  in  or  around  a  mine  or 
other  facility  during  a  period  when  the 
mine  or  facility  was  operated  by  such 
operator,  or  by  a  person  with  respect  to 
which  the  operator  may  be  considered 
a  successor  operator.  For  purposes  of 
this  section,  there  shall  be  a  rebuttable 
presumption  that  the  miner's  disability 
or  death  arose  in  whole  or  in  part  out 
of  his  or  her  employment  with  such 
operator.  Unless  this  presumption  is 
rebutted,  the  responsible  operator  shall 
be  liable  to  pay  benefits  to  the  claimant 
on  account  of  the  disability  or  death  of 
the  miner  in  accordance  with  this  part. 
A  miner's  pneumoconiosis,  or  disability 
or  death  therefrom,  shall  be  considered 

,to  have  arisen  in  whole  or  in  part  out 
of  work  in  or  around  a  mine  if  such 
work  caused,  contributed  to  or 
aggravated  the  progression  or 
advancement  of  a  miner's  loss  of  ability 
to  perform  his  or  her  regular  coal  mine 
employment  or  comparable 
employment. 

(b)  The  operator,  or  any  person  with 
respect  to  which  the  operator  may  be 
considered  a  successor  operator,  shall 
have  been  an  operator  for  any  period 
after  June  30,  1973. 

(c)  The  miner  shall  have  been 
employed  by  the  operator,  or  any  person 
with  respect  to  which  the  operator  may 
be  considered  a  successor  operator,  for 

a  cumulative  period  of  not  less  than  one 
year  (§  725. 101(a)(32)). 

(d)  The  miner's  employment  with  the 
operator,  or  any  person  with  respect  to 
which  the  operator  may  be  considered 

a  successor  operator,  shall  have 
included  at  least  one  working  day 
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(§  725.101(a)(32))  after  December  31, 
1969. 

(e)  The  operator  shall  be  capable  of 
assuming  its  liability  for  the  payment  of 
continuing  benefits  under  this  part.  An 
operator  will  be  deemed  capable  of 
assuming  its  liability  for  a  claim  if  one 
of  the  following  three  conditions  is  met: 

(1)  The  operator  obtained  a  policy  or 
contract  of  insurance  under  section  423 
of  the  Act  and  part  726  of  this 
subchapter  that  covers  the  claim,  except 
that  such  policy  shall  not  be  considered 
sufficient  to  establish  the  operator's 
capability  of  assuming  liability  if  the 
insurance  company  has  been  declared 
insolvent  and  its  obligations  for  the 
claim  are  not  otherwise  guaranteed; 

(2)  The  operator  qualified  as  a  self- 
insurer  under  section  423  of  the  Act  and 
part  726  of  this  subchapter  during  the 
period  in  which  the  miner  was  last 
employed  by  the  operator,  provided  that 
the  operator  still  qualifies  as  a  self- 
insurer  or  the  security  given  by  the 
operator  pursuant  to  §  726.104(b)  is 
sufficient  to  secure  the  payment  of 
benefits  in  the  event  the  claim  is 
awarded;  or 

(3)  The  operator  possesses  sufficient 
assets  to  secure  the  payment  of  benefits 
in  the  event  the  claim  is  awarded  in 
accordance  with  §  725.606  of  this  part. 

§  725.495    Criteria  for  determining  a 
responsible  operator. 

(a)(1)  The  operator  responsible  for  the 
payment  of  benefits  in  a  claim 
adjudicated  under  this  part  (the 
"responsible  operator")  shall  be  the 
potentially  liable  operator,  as 
determined  in  accordance  with 
§  725.494,  that  most  recently  employed 
the  miner. 

(2)  If  more  than  one  potentially  liable 
operator  may  be  deemed  to  have 
employed  the  miner  most  recently,  then 
the  liability  for  any  benefits  payable  as 
a  result  of  such  employment  shall  be 
assigned  as  follows: 

(i)  First,  to  the  potentially  liable 
operator  that  directed,  controlled,  or 
supervised  the  miner; 

(ii)  Second,  to  any  potentially  liable 
operator  that  may  be  considered  a 
successor  operator  with  respect  to 
miners  employed  by  the  operator 
identified  in  paragraph  (a)(2)(i);  and 

(iii)  Third,  to  any  other  potentially 
liable  operator  which  may  be  deemed  to 
have  been  the  miner's  most  recent 
employer  pursuant  to  §  725.493  of  this 
part. 

(3)  If  the  operator  that  most  recently 
employed  the  miner  may  not  be 
considered  a  potentially  liable  operator, 
as  determined  in  accordance  with 

§  725.494,  the  responsible  operator  shall 
be  the  potentially  liable  operator  that 


next  most  recently  employed  the  miner. 
Any  potentially  liable  operator  that 
employed  the  miner  for  at  least  one  day 
after  Diecember  31,  1969  may  be  deemed 
the  responsible  operator  if  no  more 
recent  employer  may  be  considered  a 
potentially  liable  operator. 

(b)  Except  as  provided  in  this  section 
and  §  725.408(a)(3)  of  this  part,  with 
respect  to  the  adjudication  of  the 
identity  of  a  responsible  operator,  the 
Director  shall  bear  the  burden  of 
proving  that  the  responsible  operator 
initially  found  liable  for  the  payment  of 
benefits  pursuant  to  §  725.410  of  this 
part  (the  "designated  responsible 
operator")  is  a  potentially  liable 
operator.  It  shall  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that 
the  designated  responsible  operator  is 
capable  of  assuming  liability  for  the 
payment  of  benefits  in  accordance  with 
§  725.494(e)  of  this  part. 

(c)  The  designated  responsible 
operator  shall  bear  the  burden  of 
proving  either: 

(1)  that  it  does  not  possess  sufficient 
assets  to  secure  the  payment  of  benefits 
in  accordance  with  §  725.606  of  this 
part;  or 

(2)  that  it  is  not  the  potentially  liable 
operator  that  most  recently  employed 
the  miner.  Such  proof  must  include 
evidence  that  the  miner  was  employed 
as  a  miner  after  he  or  she  stopped 
working  for  the  designated  responsible 
operator  and  that  the  person  by  whom 
he  or  she  was  employed  is  a  potentially 
liable  operator  within  the  meaning  of 

§  725.494.  In  order  to  establish  that  a 
more  recent  employer  is  a  potentially 
liable  operator,  the  designated 
responsible  operator  must  demonstrate 
that  the  more  recent  employer  possesses 
sufficient  assets  to  secure  the  payment 
of  benefits  in  accordance  with  §  725.606 
of  this  part.  The  designated  responsible 
operator  may  satisfy  its  burden  by 
presenting  evidence  that  the  owner,  if 
the  more  recent  employer  is  a  sole 
proprietorship;  the  partners,  if  the  more 
recent  employer  is  a  partnership;  or  the 
president,  secretary,  and  treasurer,  if  the 
more  recent  employer  is  a  corporation 
that  fai  led  to  secure  the  payment  of 
benefits  pursuant  to  part  726  of  this 
subchapter,  possess  assets  sufficient  to 
secure  the  payment  of  benefits, 
provided  such  assets  may  be  reached  in 
a  proceeding  brought  under  subpart  I  of 
this  part. 

(d)  In  any  case  referred  to  the  Office 
of  Administrative  Law  Judges  pursuant 
to  §  725.421  in  which  the  responsible 
operator  initially  found  liable  for  the 
payment  of  benefits  pursuant  to 
§  725.410  is  not  the  operator  that  most 
recently  employed  the  miner,  the  record 
shall  contain  a  statement  from  the 


district  director  explaining  the  reasons 
for  such  initial  finding.  If  the  reasons 
include  the  most  recent  employer's 
failure  to  meet  the  conditions  of 
§  725.494(e).  the  record  shall  also 
contain  a  statement  that  the  Office  has 
searched  the  files  it  maintains  pursuant 
to  part  726,  and  that  the  Office  has  no 
record  of  insurance  coverage  for  that 
employer,  or  of  authorization  to  self- 
insure,  that  meets  the  conditions  of 
§  725.494(e)(1)  or  (e)(2).  Such  a 
statement  shall  be  prima  facie  evidence 
that  the  most  recent  employer  is  not 
financially  capable  of  assuming  its 
liability  for  a  claim.  In  the  absence  of 
such  a  statement,  it  shall  be  presumed 
that  the  most  recent  employer  is 
financially  capable  of  assuming  its 
liability  for  a  claim. 

§725.486    Special  claims  transferred  to  the 
fund. 

(a)  The  1981  amendments  to  the  Act 
amended  section  422  of  the  Act  and 
transferred  liability  for  payment  of 
certain  special  claims  from  operators 
and  carriers  to  the  fund.  These 
provisions  apply  to  claims  which  were 
denied  before  March  1,  1978,  and  which 
have  been  or  will  be  approved  in 
accordance  with  section  435  of  the  Act. 

(b)  Section  402(i)  of  the  Act  defines 
three  classes  of  denied  claims  subject  to 
the  transfer  provisions: 

(1)  Claims  filed  with  and  denied  by 
the  Social  Security  Administration 
before  March  1,  1978; 

(2)  Claims  filed  with  the  Department 
of  Labor  in  which  the  claimant  was 
notified  by  the  Department  of  an 
administrative  or  informal  denial  before 
March  1.  1977,  and  in  which  the 
claimant  did  not  within  one  year  of 
such  notification  either: 

(i)  Request  a  hearing;  or 

(ii)  Present  additional  evidence;  or 

(iii)  Indicate  an  intention  to  present 
additional  evidence;  or 

(iv)  Request  a  modification  or 
reconsideration  of  the  denial  on  the 
ground  of  a  change  in  conditions  or 
because  of  a  mistake  in  a  determination 
of  fact. 

(3)  Claims  filed  with  the  Department 
of  Labor  and  denied  under  the  law  in 
effect  prior  to  the  enactment  of  the 
Black  Lung  Benefits  Reform  Act  of  1977, 
that  is,  before  March  1.  1978,  following 
a  formal  hearing  before  an 
administrative  law  judge  or 
administrative  review  before  the 
Benefits  Review  Board  or  review  before 
a  United  States  Court  of  Appeals. 

(c)  Where  more  than  one  claim  was 
filed  with  the  Social  Security 
Administration  and/or  the  Ctepartment 
of  Labor  prior  to  March  1,  1978,  by  or 
on  behalf  of  a  miner  or  a  surviving 
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dependent  of  a  miner,  unless  such 
claims  were  required  to  be  merged  by 
the  agency's  regulations,  the  procedural 
history  of  each  such  claim  must  be 
considered  separately  to  determine 
whether  the  claim  is  subject  to  the 
transfer  of  liability  provisions. 

(d)  For  a  claim  nled  with  and  denied 
by  the  Social  Security  Administration 
prior  to  March  1.  1978,  to  come  within 
the  transfer  provisions,  such  claim  must 
have  been  or  must  be  approved  under 
the  provisions  of  section  435  of  the  Act. 
No  claim  filed  with  and  denied  by  the 
Social  Security  Administration  is 
subject  to  the  transfer  of  liability 
provisions  unless  a  request  was  made  by 
or  on  behalf  of  the  claimant  for  review 
of  such  denied  claim  under  section  43.5. 
Such  review  must  have  been  requested 
by  the  filing  of  a  valid  election  card  or 
other  equivalent  document  with  the 
Social  Security  Administration  in 
accordance  with  section  435(a)  and  its 
implementing  regulations  at  20  CFR 
410.700  through  410.707 

(e)  Where  a  claim  filed  with  the 
Department  of  Labor  prior  to  March  1. 
1977.  was  subjected  to  repeated 
administrative  or  informal  denials,  the 
last  such  denial  issued  during  the 
pendency  of  the  claim  determines 
whether  the  claim  is  subject  to  the 
transfer  of  liability  provisions. 

(f)  Where  a  miner's  claim  comes 
within  the  transfer  of  liability 
provisions  of  the  1981  amendments  the 
fund  is  also  liable  for  the  payment  of 
any  benefits  to  which  the  miner's 
dependent  survivors  are  entitled  after 
the  miner's  death.  However,  if  the 
survivor's  entitlement  was  established 
on  a  separate  claim  not  subject  to  the 
transfer  of  liability  provisions  prior  to 
approval  of  the  miner's  claim  under 
section  435,  the  party  responsible  for 
the  payment  of  such  survivors'  benefits 
shall  not  be  relieved  of  that 
responsibility  because  the  miner's  claim 
was  ultimately  approved  and  found 
subject  to  the  transfer  of  liability 
provisions. 

§  725.497    Procedures  in  special  claims 
transferred  to  tt>e  fund. 

(a)  General.  If  is  the  purpose  of  this 
section  to  define  procedures  to  expedite 
the  handling  and  disposition  of  claims 
affected  by  the  benefit  liability  transfer 
provisions  of  Section  205  of  the  Black 
Lung  Benefits  Amendments  of  1981. 

(b)  Action  by  the  Department.  The 
OWCP  shall,  in  accordance  with  the 
criteria  contained  in  §  725.496,  review 
each  claim  which  is  or  may  be  affected 
by  the  provisions  of  Set;tion  205  of  the 
Black  Lung  Benefits  Amendments  of 
1981.  Any  party  to  a  claim,  adjudication 
officer,  or  adjudicative  body  may 


request  that  such  a  review  be  conducted 
and  that  the  record  be  supplemented 
with  any  additional  documentation 
necessary  for  an  informed  consideration 
of  the  transferability  of  the  claim.  Where 
the  issue  of  the  transferability  of  the 
claim  can  not  be  resolved  by  agreement 
of  the  parties  and  the  evidence  of  record 
is  not  sufficient  for  a  resolution  of  the 
issue,  the  hearing  record  may  be 
reopened  or  the  case  remanded  for  the 
development  of  the  additional  evidence 
concerning  the  procedural  history  of  the 
claim  ne<;essary  to  such  resolution. 
Such  determinations  shall  be  made  on 
an  expedited  basis. 

(c)  Dismissal  of  operators.  If  it  is 
determined  that  a  coal  mine  operator  or 
insurance  carrier  which  previously 
participated  in  the  consideration  or 
adjudication  of  any  claim,  may  no 
longer  be  found  liable  for  the  payment 
of  benefits  to  the  claimant  by  reason  of 
section  205  of  the  Black  Lung  Benefits 
Amendments  of  1981,  such  operator  or 
carrier  shall  be  promptly  dismissed  as  a 
party  to  the  claim.  The  dismissal  of  an 
operator  or  carrier  shall  be  concluded  at 
the  earliest  possible  time  and  in  no 
event  shall  an  operator  or  carrier 
participate  as  a  necessary  party  in  any 
claim  for  which  only  the  fund  may  be 
liable. 

(d)  Procedure  following  dismissal  of 
an  operator.  After  it  has  been 
determined  that  an  operator  or  carrier 
must  be  dismissed  as  a  party  in  any 
claim  in  accordance  with  this  section, 
the  Director  shall  take  such  action  as  is 
authorized  "by  the  Act  to  bring  about  the 
proper  and  expeditious  resolution  of  the 
claim  in  light  of  all  relevant  medical 
and  other  evidence.  Action  to  be  taken 
in  this  regard  by  the  Director  may 
include,  but  is  not  limited  to,  the 
assignment  of  the  claim  to  the  Black 
Lung  Disability  Trust  Fund  for  the 
payment  of  benefits,  the  reimbursement 
of  benefits  previously  paid  by  an 
operator  or  carrier  if  appropriate,  the 
defense  of  the  claim  on  behalf  of  the 
fund,  or  proceedings  authorized  by 
§725.310. 

(e)  Any  claimant  whose  claim  has 
been  subsequently  denied  in  a 
modification  proceeding  will  be  entitled 
to  expedited  review  of  the  modification 
decision.  Where  a  formal  hearing  was 
previously  held,  the  claimant  may 
waive  his  right  to  a  further  hearing  and 
ask  that  a  decision  be  made  on  the 
record  of  the  prior  hearing,  as 
supplemented  by  any  additional 
documentary  evidence  which  the 
parties  wish  to  introduce  and  briefs  of 
the  parties,  if  desired.  In  any  case  in 
which  the  claimant  waives  his  right  to 

a  second  hearing,  a  decision  and  order 
must  be  issued  within  30  days  of  the 


date  upon  which  the  parties  agree  the 
record  has  been  completed. 

Subpart  H — Payment  of  Benefits 
General  Provisions 

§  725.501    Payment  provisions  generally. 

The  provisions  of  this  subpart  govern 
the  payment  of  benefits  to  claimants 
whose  claims  are  approved  for  payment 
under  section  415  and  part  C  of  title  IV 
of  the  Act  or  approved  after  review 
under  section  435  of  the  Act  and  part 
727  of  this  subchapter  (see  §  725.4(d)). 

§  725.502    When  benefit  payments  are  due; 
manner  of  payment. 

(a)(1)  Except  with  respect  to  benefits 
paid  by  the  fund  pursuant  to  an  initial 
determination  issued  in  accordance 
with  §  725.418  (see  §  725.522),  benefits 
under  the  Act  shall  be  paid  when  they 
become  due.  Benefits  shall  be 
considered  due  after  the  issuance  of  an 
effective  order  requiring  the  payment  of 
benefits  by  a  district  director, 
administrative  law  judge.  Benefits 
Review  Board,  or  court,  notwithstanding 
the  pendency  of  a  motion  for 
reconsideration  before  an  administrative 
law  judge  or  an  appeal  to  the  Board  or 
court,  except  that  benefits  shall  not  be 
considered  due  where  the  payment  of 
such  benefits  has  been  stayed  by  the 
Benefits  Review  Board  or  appropriate 
court.  An  effective  order  shall  remain  in 
effect  unless  it  is  vacated  by  an 
administrative  law  judge  on 
reconsideration,  or,  upon  review  under 
section  21  of  the  LHWCA,  by  the 
Benefits  Review  Board  or  an  appropriate 
court,  or  is  superseded  by  an  effective 
order  issued  pursuant  to  §  725.310. 

(2)  A  proposed  order  issued  by  a 
district  director  pursuant  to  §  725.418 
becomes  effective  at  the  expiration  of 
the  thirtieth  day  thereafter  if  no  party 
timely  requests  revision  of  the  proposed 
decision  and  order  or  a  hearing  (see 
§  725.419).  An  order  issued  by  an 
administrative  law  judge  becomes 
effective  when  it  is  filed  in  the  office  of 
the  district  director  (see  §  725.479).  An 
order  issued  by  the  Benefits  Review 
Board  shall  become  effective  when  it  is 
issued.  An  order  issued  by  a  court  shall 
become  effective  in  accordance  with  the 
rules  of  the  court. 

(b)(1)  While  an  effective  order 
requiring  the  payment  of  benefits 
remains  in  effect,  monthly  benefits,  at 
the  rates  set  forth  in  §  725.520.  shall  be 
due  on  the  first  business  day  of  the 
month  following  the  month  for  which 
the  benefits  are  payable.  For  example, 
benefits  payable  for  the  month  of 
January  shall  be  due  on  the  first 
business  day  in  February. 
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(2)  Within  30  days  after  the  issuance 
of  an  effective  order  requiring  the 
payment  of  benefits,  the  district  director 
shall  compute  the  amount  of  benefits 
payable  for  periods  prior  to  the  effective 
date  of  the  order,  in  addition  to  any 
interest  payable  for  such  periods  (see 
§  725.608),'and  shall  so  notify  the 
parties.  Any  computation  made  by  the 
district  director  under  this  paragraph 
shall  strictly  observe  the  terms  of  the 
order.  Benefits  and  interest  payable  for 
such  periods  shall  he  due  on  the 
thirtieth  day  following  issuance  of  the 
district  director's  computation.  A  copy 
of  the  current  table  of  applicable  interest 
rates  shall  be  attached. 

(c)  Benefits  are  payable  for  monthly 
periods  and  shall  be  paid  directly  to  an 
eligible  claimant  or  his  or  her 
representative  payee  (see  §  725.510) 
beginning  with  the  month  during  which 
eligibility  begins.  Benefit  payments 
shall  terminate  with  the  month  before 
the  month  during  which  eligibility 
terminates.  If  a  claimant  dies  in  the  first 
month  during  which  all  requirements 
for  eligibility  are  met,  benefits  shall  be 
paid  for  that  month. 

S  725.503    Date  from  which  benefits  are 
payable. 

(a)  In  accordance  with  the  provisions 
of  section  6(a)  of  the  Longshore  Act  as 
incorporated  by  section  422(a)  of  the 
Act,  and  except  as  provided  in 

§  725.504,  the  provisions  of  this  section 
shall  be  applicable  in  determining  the 
date  from  which  benefits  are  payable  to 
an  eligible  claimant  for  any  claim  filed 
after  March  31,  1980.  Except  as 
provided  in  paragraph  (d),  the  date  from 
which  benefits  are  payable  for  any  claim 
approved  under  part  727  shall  be 
determined  in  accordance  with 
§727.302  (see  §  725.4(d)). 

(b)  Miner's  claim.  In  the  case  of  a 
miner  who  is  entitled  to  benefits, 
benefits  are  payable  to  such  miner 
beginning  with  the  month  of  onset  of 
total  disability  due  to  pneumoconiosis 
arising  out  of  coal  mine  employment. 
Where  the  evidence  does  not  establish 
the  month  of  onset,  benefits  shall  be 
payable  to  such  miner  beginning  with 
the  month  during  which  the  claim  was 
filed.  In  the  case  of  a  miner  who  filed 

a  claim  before  January  1,  1982,  benefits 
shall  be  payable  to  the  miner's  eligible 
survivor  (if  any)  beginning  with  the 
month  in  which  the  miner  died. 

(c)  Survivor's  claim.  In  the  case  of  an 
eligible  survivor,  benefits  shall  be 
payable  beginning  with  the  month  of  the 
miner's  death,  or  January  1,  1974, 
whichever  is  later. 

(d)  If  a  claim  is  awarded  purs,.dnt  to 
section  22  of  the  Longshore  Act  and 

§  725.310,  then  the  date  from  which 


benefits  are  payable  shall  be  determined 
as  follows: 

(1)  Mistake  in  fact.  The  provisions  of 
paragraphs  (b)  or  (c)  of  this  sec:tion,  as 
applicable,  shall  govern  the 
determination  of  the  date  from  which 
benefits  are  payable. 

(2)  Change  in  conditions.  Benefits  are 
payable  to  a  miner  beginning  with  the 
month  of  onset  of  total  disability  due  to 
pneumoconiosis  arising  out  of  coal  mine 
employment,  provided  that  no  benefits 
shall  be  payable  for  any  month  prior  to 
the  effective  date  of  the  most  recent 
denial  of  the  claim  by  a  district  director 
or  administrative  law  judge.  Where  the 
evidence  does  not  establish  the  month 
of  onset,  benefits  shall  be  payable  to 
such  miner  from  the  month  of  the 
earliest  evidence  the  adjudication 
officer  finds  supportive  of  a  condition  of 
entitlement  (see  §  725.202(d))  not 
previously  resolved  in  favor  of  the 
claimant  in  the  denial  of  benefits  the 
claimant  seeks  to  modify,  provided  that 
such  evidence  was  developed  after  the 
date  upon  which  the  most  recent  denial 
by  a  district  director  or  administrative 
law  judge  became  effective. 

(e)  In  the  case  of  a  claim  filed  between 
July  1,  1973,  and  December  31,  1973, 
benefits  shall  be  payable  as  provided  by 
this  section,  except  to  the  extent 
prohibited  by  §  727.303  (see  §  725.4(d)). 

(f)  No  benefits  shall  be  payable  with 
respect  to  a  claim  filed  after  December 
31,  1973  (a  part  C  claim),  Jor  any  period 
of  eligibility  occurring  before  Januarv  1. 
1974. 

(g)  Each  decision  and  order  awarding 
benefits  shall  indicate  the  month  from 
which  benefits  are  payable  to  the 
eligible  claimant. 

§  725.504    Payments  to  a  claimant 
emptoyed  as  a  miner. 

(a)  In  the  case  of  a  claimant  who  is 
employed  as  a  miner  (see  §  725.202)  at 
the  time  of  a  final  determination  of  such 
miner's  eligibility  for  benefits,  no 
benefits  shall  be  payable  unless: 

(1)  The  miner's  eligibihty  is 
established  under  section  411(c)(3)  of 
the  Act;  or 

(2)  The  miner  terminates  his  or  her 
coal  mine  employment  within  1  year 
from  the  date  of  the  final  determination 
of  the  claim. 

(b)  If  the  eligibility  of  a  working  miner 
is  established  under  section  411(c)(3)  of 
the  Act,  benefits  shall  be  payable  as  is 
otherwise  provided  in  this  part.  If 
eligibility  cannot  be  established  under 
section  411(c)(3),  and  the  miner 
continues  to  be  employed  as  a  miner  in 
any  capacity  for  a  period  of  less  than  1 
year  after  a  final  determination  of  the 
claim,  benefits  shall  be  payable 
beginning  with  the  month  during  which 


the  miner  ends  his  or  her  coal  mine 
employment.  If  the  miner's  employment 
continues  for  more  than  1  year  after  a 
final  determination  of  eligibility,  such 
determination  shall  be  considered  a 
denial  of  benefits  on  the  basis  of  the 
miner's  continued  employment,  and  the 
miner  may  seek  benefits  only  as 
provided  in  §  725.310,  if  applir:able.  or 
by  filing  a  new  claim  under  this  part. 
The  provisions  of  Subparts  E  and  F  of 
this  part  shall  be  applicable  to  claims 
considered  under  this  .section  as  is 
appropriate. 

(c)  In  any  case  where  the  miner 
returns  to  coal  mine  or  comparable  and 
gainful  work,  the  payments  to  such 
miner  shall  be  suspended  and  no 
benefits  shall  be  payable  (except  as 
provided  in  section  411  (c)(3)  of  the  Act) 
for  the  period  during  which  the  miner 
continues  to  work.  If  the  miner  again 
terminates  employment,  the  district 
director  may  require  the  miner  to 
submit  to  further  medical  examination 
before  authorizing  the  payment  of 
benefits. 

$725,505    Payees. 

Benefits  may  be  paid,  as  appropriate, 
to  a  beneficiary,  to  a  qualified 
dependent,  or  to  a  representative 
authorized  under  this  subpart  to  receive 
payments  on  behalf  of  such  beneficiary 
or  dependent. 

§  725.506    Payment  on  behalf  of  another, 
"legal  guardian"  define<L 

Benefits  are  paid  only  to  the 
beneficiary,  his  or  her  representative 
payee  (see  §  725.510)  or  his  or  her  legal 
guardian.  As  used  in  this  section,  "legal 
guardian"  means  an  individual  who  has 
been  appointed  by  a  court  of  competent 
jurisdiction  or  otherwise  appointed 
pursuant  to  law  to  assume  control  of 
and  responsibility  for  the  care  of  the 
beneficiary,  the  management  of  his  or 
her  estate,  or  both. 

{  725.507    GuanMan  for  minor  or 
incompetent. 

An  adjudication  officer  may  require 
that  a  legal  guardian  or  representative  be 
appointed  to  receive  benefit  payments 
payable  to  any  person  who  is  mentally 
incompetent  or  a  minor  and  to  exercise 
the  powers  granted  to,  or  to  perform  the 
duties  otherwise  required  of  such 
person  under  the  Act 

i  725.51 0    Representative  payee. 

(a)  If  the  district  director  determines 
that  the  best  interests  of  a  beneficiary 
are  served  thereby,  the  district  director 
may  certif\'  the  payment  of  such 
beneficiary's  benefits  to  a  representative 
payee. 

fb)  Before  any  amount  shall  be 
certified  for  payment  to  any 
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representative  payee  for  or  on  behalf  of 

a  beneficiary,  such  representative  payee 
shall  submit  to  the  district  director  such 
evidence  as  may  be  required  of  his  or 
her  relationship  to,  or  his  or  her 
responsibility  for  the  care  of.  the 
beneficiary  on  whose  behalf  payment  is 
to  be  made,  or  of  his  or  her  authority  to 
receive  such  a  payment.  The  district 
director  may.  at  any  time  thereafter, 
require  evidence  of  the  continued 
existence  of  such  relationship, 
responsibility,  or  authority,  If  a  person 
requesting  representative  payee  status 
fails  to  submit  the  required  evidence 
within  a  reasonable  period  of  tmie  after 
it  is  requested,  no  hirther  payments 
shall  be  certified  to  him  or  her  on  behalf 
of  the  beneficiary  unless  the  required 
evidence  is  thereafter  submitted. 

(c)  All  benefit  payments  made  to  a 
representative  payee  shall  be  available 
only  for  the  use  and  benefit  of  the 
beneficiary,  as  defined  in  §  723.511. 

§  725.51 1     Use  and  tienefit  defined. 

(a)  Payments  certified  to  a 
representative  payee  shall  be  considered 
as  having  been  applied  for  the  use  and 
benefit  of  the  beneficiary  when  they  are 
used  for  the  beneficiary's  current 
maintenance — i.e.,  to  replace  current 
income  lost  because  of  the  disability  of 
the  beneficiary.  Where  a  beneficiary  is 
receiving  care  in  an  institution,  current 
maintenance  shall  include  the 
customary  charges  made  by  the 
institution  and  charges  made  for  the 
current  and  foreseeable  needs  of  the 
beneficiary  which  are  not  met  by  the 
institution. 

(b)  Payments  certified  to  a 
representative  payee  which  are  not 
needed  for  the  current  maintenance  of 
the  beneficiary,  except  as  they  may  be 
used  under  §  72,5,512.  shall  be 
conserved  or  invested  on  the 
beneficiary's  behalf.  Preferred 
investments  are  U.S.  savings  bonds 
which  shall  be  purchased  in  accordance 
with  applicable  rtjgulations  of  the  U.S. 
Treasury  Department  (.31  CFR  part  315). 
Surplus  funds  may  also  be  invested  in 
accordance  with  the  rules  applicable  to 
investment  of  trust  estates  by  trustees. 
For  example,  surplus  funds  may  be 
deposited  in  an  interest  or  dividend 
bearing  account  in  a  bank  or  trust 
companv  or  in  a  savings  and  loan 
association  if  the  account  is  either 
federally  msured  or  is  otherwise  insured 
in  accordance  with  State  law 
requirements.  Surplus  funds  deposited 
in  an  interest  or  dividend  bearing 
account  in  a  bank  or  trust  t^ompanv  or 
in  a  savings  and  loan  a.ssociation  must 
be  in  a  form  of  account  which  clearly 
shows  that  the  representative  payee  has 
only  a  fiduciary,  and  not  a  personal. 


interest  in  the  funds.  The  preferred 
forms  of  such  accounts  are  as  follows: 

Name  of  tieneFiciarv    


by  (Name  of  representative  payee) 

representative  payee, 
or  (Name  of  Ijeneficiary) 
by  (Name  of  representative  payee)  trustee, 

U.S.  savings  bonds  purchased  with  surplus 
funds  by  a  represBntative  payee  for  an 
incapacitated  adult  beneficiary  should  be 
registered  as  folhjws:  (Name  of  beneficiar/1 
(Social  Security  No.),  for  whom  (Name  of 
payee)  is  representative  payee  for  black  lung 
benefits. 

§  725.51 2    Support  of  legally  dependent 
spouse,  child,  or  parent. 

If  current  maintenance  needs  of  a 
beneficiary  are  being  reasonably  met,  a 
relative  or  other  person  to  whom 
payments  are  certified  as  representative 
payee  on  behalf  of  the  beneficiary  may 
use  part  of  the  payments  so  certified  for 
the  support  of  the  legally  dependent 
spouse,  a  legally  dependent  child,  or  a 
legally  dependent  parent  of  the 
beneficiary. 

§725.513    Accountability;  transfer. 

(a)  The  district  director  may  require  a 
representative  payee  to  submit  periodic 
reports  including  a  full  accounting  of 
the  use  of  all  benefit  payments  certified 
to  a  representative  payee.  If  a  requested 
report  or  accounting  is  not  submitted 
within  the  time  allowed,  the  district 
director  shall  terminate  the  certification 
of  the  represeatative  payee  and 
thereafter  payments  shall  be  made 
directly  to  the  beneficiary,  A 
certification  which  is  terminated  under 
this  section  may  be  reinstated  for  good 
cause,  provided  that  all  required  reports 
are  supplied  to  the  district  director. 

(b)  A  representative  payee  who  has 
conserved  or  invested  hinds  from 
payments  under  this  part  shall,  upon 
the  direction  of  the  district  director, 
transfer  any  such  funds  (including 
interest)  to  a  successor  payee  appointed 
by  the  di-strirt  director  or,  at  the  option 
of  the  district  director,  shall  transfer 
such  funds  to  the  Office  for 
recertification  to  a  successor  payee  or 
the  beneficiary. 

§  725.51 4    Certification  to  dependent  of 
augnrantation  portion  of  benefit 

(a)  If  the  basic  l)enefit  of  a  miner  or 
of  a  surviving  spouse  is  augmented 
because  of  one  or  more  dependents,  and 
it  appears  to  the  district  director  that  the 
best  interests  of  such  dependent  would 
be  served  thereby,  or  that  the  augmented 
benefit  is  not  being  used  for  the  use  and 
benefit  (as  defined  in  this  subpart)  of  the 
augmentee,  the  district  director  may 
certify  payment  of  the  amount  of  such 
augmentation  (to  the  extent  attributable 
to  such  dependent)  to  such  dependent 


directly,  or  to  a  legal  guardian  or  a 
representative  payee  for  the  use  and 
benefit  of  such  dependent. 

(b)  Any  request  to  the  district  director 
to  certify  separate  payment  of  the 
amount  of  an  augmentation  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  in  writing  on  such  form 
and  in  accordance  with  such 
instructions  as  are  prescribed  by  the 
Office. 

(c)  The  district  director  shall  specify 
the  terms  and  conditions  of  any 
certification  authorized  under  this 
section  and  may  terminate  any  such 
certification  where  appropriate. 

(d)  Any  payment  made  under  this 
section,  if  otherwise  valid  under  the 
Act,  is  a  complete  settlement  and 
satisfaction  of  all  claims,  rights,  and 
interests  in  and  to  such  payment,  except 
that  such  payment  shall  not  be 
construed  to  abridge  the  rights  of  any 
party  to  recoup  any  overpayment  made. 

§  725.51 5    Assignment  and  exemption  from 
claims  of  creditors. 

Except  as  provided  by  the  Act  and 
this  part,  no  assignment,  release,  or 
commutation  of  benefits  due  or  payable 
under  this  part  shall  be  valid,  and  all 
benefits  shall  be  exempt  from  claims  of 
creditors  and  from  levy,  execution,  and 
attachment  or  other  remedy  or  recovery 
or  collection  of  a  debt,  which  exemption 
may  not  be  waived. 

Benefit  Rates 

§  725.520    Computation  of  twneflts. 

(a)  Basic  rate.  The  amount  of  benefits 
payable  to  a  beneficiary  for  a  month  is 
determined,  in  the  first  instance,  by 
computing  the  "basic  rate."  The  basic 
rate  is  equal  to  37  V2  percent  of  the 
monthly  pay  rate  for  Federal  employees 
in  GS-2,  step  1.  That  rate  for  a  month 

is  determined  by: 

(1)  Ascertaining  the  lowest  annual 
rate  of  pay  (step  1)  for  Grade  GS-2  of  the 
General  Schedule  applicable  to  such 
month  (see  5  U.S.C.  5332); 

(2)  Ascertaining  the  monthly  rate 
thereof  by  dividing  the  amount 
determined  in  paragraph  (a)(1)  of  this 
section  by  12;  and 

(3)  Ascertaining  the  basic  rate  under 
the  Act  by  multiplying  the  amount 
determined  in  paragraph  (a)(2)  of  this 
section  by  0.375  (that  is,  by  37'/^ 
percent). 

(b)  Basic  benefit.  When  a  miner  or 
surviving  spouse  is  entitled  to  benefits 
for  a  month  for  which  he  or  she  has  no 
dependents  who  qualify  under  this  part 
and  when  a  surviving  child  of  a  miner 
or  spouse,  or  a  parent,  brother,  or  sister 
of  a  miner,  is  entitled  to  benefits  for  a 
month  for  which  he  or  she  is  the  only 
beneficiary  entitled  to  benefits,  the 
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amount  of  benefits  to  which  such 
beneficiary  is  entitled  is  equal  to  the 
basic  rate  as  computed  in  accordance 
with  this  section  (raised,  if  not  a 
multiple  of  10  cents,  to  the  next  higii 
multiple  of  10  cents).  This  amount  is 
referred  to  as  the  "basic  benefit." 

(c)  Augmented  benefit.  (1)  When  a 
miner  or  surviving  spouse  is  entitled  to 
benefits  for  a  month  for  which  he  or  she 
has  one  or  more  dependents  who 
qualify  under  this  part,  the  amount  of 
benefits  to  which  such  miner  or 
surviving  spouse  is  entitled  is  increased. 
This  increase  is  referred  to  as  an 
"augmentation." 

(2j  The  benefits  of  a  miner  or 
surviving  spouse  are  augmented  to  take 
account  of  a  particular  dependent 
beginning  with  the  first  month  in  which 
such  dependent  satisfies  the  conditions 
set  forth  in  this  part,  and  continues  to 
be  augmented  through  the  month  before 
the  month  in  which  such  dependent 
ceases  to  satisfy  the  conditions  set  forth 
in  this  part,  except  in  the  case  of  a  child 
who  qualifies  as  a  dependent  because  he 
or  she  is  a  student.  In  the  latter  case, 
such  benefits  continue  to  be  augmented 
through  the  month  before  the  first 
month  during  no  part  of  which  he  or  she 
qualifies  as  a  student. 

(3)  The  basic  rate  is  augmented  by  50 
percent  for  one  such  dependent,  75 
percent  for  two  such  dependents,  and 
100  percent  for  three  or  more  such 
dependents. 

id)  Survivor  benefits.  As  used  in  this 
section,  "survivor"  means  a  surviving 
child  of  a  miner  or  surviving  spouse,  or 
a  surviving  parent,  brother,  or  sister  of 
a  miner,  who  establishes  entitlement  to 
benefits  under  this  part. 

(e)  Computation  and  rounding.  (1) 
Any  computation  prescribed  by  this 
section  is  made  to  the  third  decimal 
place. 

(2)  Monthly  benefits  are  payable  in 
multiples  of  10  cents.  Therefore,  a 
monthly  payment  of  amounts  derived 
under  paragraph  (c)(3)  of  this  section 
which  is  not  a  multiple  of  10  cents  is 
increased  to  the  next  higher  multiple  of 
10  cents. 

(3)  Since  a  fraction  of  a  cent  is  not  a 
multiple  of  10  cents,  such  an  amount 
which  contains  a  fraction  in  the  third 
decimal  place  is  raised  to  the  next 
higher  multiple  of  10  cents. 

(f)  Eligibility  based  on  the  coal  mine 
employment  of  more  than  one  miner. 
Where  an  individual,  for  any  month,  is 
entitled  (and/or  qualifies  as  a  dependent 
for  purposes  of  augmentation  of 
benefits)  based  on  the  disability  or  death 
due  to  pneumoconiosis  arising  out  of 
the  coal  mine  employment  of  more  than 
one  miner,  the  benefit  payable  to  or  on 
behalf  of  such  individual  shall  be  at  a 


rate  equal  to  the  highest  rate  of  benefits 
for  which  entitlement  is  established  by 
reason  of  eligibility  as  a  beneficiary,  or 
by  reason  of  his  or  her  qualification  as 
a  dependent  for  augmentation  of  benefit 
purposes. 

§725.521    Commutation  of  payments;  lump 
sum  awards. 

(a)  Whenever  the  district  director 
determines  that  it  is  in  the  interest  of 
justice,  the  liability  for  benefits  or  anv 
part  thereof  as  determined  by  a  final 
adjudication,  may.  with  the  approval  of 
the  Director,  be  discharged  bv  the 
payment  of  a  lump  sum  equal  to  the 
present  value  of  future  benefit  payments 
commuted,  computed  at  4  percent  true 
discount  compounded  annually. 

(b)  Applications  for  commutation  of 
future  payments  of  benefits  shall  be 
made  to  the  district  director  in  the 
manner  prescribed  by  the  district 
director.  If  the  district  director 
determines  that  an  award  of  a  lump  sum 
payment  of  such  benefits  would  be  in 
the  interest  of  justice,  he  or  she  shall 
refer  such  application,  together  with  the 
reasons  in  support  of  such 
determination,  to  the  Director  for 
consideration. 

(c)  The  Director  shall,  in  his  or  her 
discretion,  grant  or  deny  the  application 
for  commutation  of  payments.  Such 
decision  may  be  appealed  to  the 
Benefits  Review  Board. 

(d)  The  computation  of  all 
commutations  of  such  benefits  shall  be 
made  by  the  OWCP.  For  this  purpose 
the  file  shall  contain  the  date  of  birth  of 
the  person  on  whose  behalf 
commutation  is  .sought,  as  well  as  the 
date  upon  which  such  commutation 
shall  be  effective. 

(e)  For  purposes  of  determining  the 
amount  of  any  lump  sum  award,  the 
probability  of  the  death  of  the  disabled 
miner  and/or  other  persons  entitled  to 
benefits  before  the  expiration  of  the 
period  during  which  he  or  she  is 
entitled  to  benefits,  shall  be  determined 
in  accordance  with  the  most  current 
United  States  Life  Tables,  as  developed 
by  the  Department  of  Health,  Education, 
and  Welfare,  and  the  probability  of  the 
remarriage  of  a  surviving  spouse  shall 
be  determined  in  accordance  with  the 
remarriage  tables  of  the  Dutch  Royal 
Insurance  Institution.  The  probability  ot 
the  happening  of  any  other  contingency 
affecting  the  amount  or  duration  of  the 
compensation  shall  be  disregarded. 

(f)  In  the  event  that  an  operator  or 
carrier  is  adjudicated  liable  for  the 
payment  of  benefits,  such  operator  or 
carrier  shall  be  notified  of  and  given  an 
opportunity  to  participate  in  the 
proceedings  to  determine  whether  a 
lump  sum  award  shall  be  made.  Such 


operator  or  carrier  shall,  in  the  event  a 
lump  .sum  award  is  made,  tender  full 
and  prompt  payment  of  such  award  to 
the  claimant  as  though  such  award  were 
a  final  payment  of  monthly  benefits. 
Except  as  provided  in  paragraph  (g)  of 
this  .section,  such  lump  sum  award  shall 
forever  discharge  such  operator  or 
carrier  from  its  responsibility  to  make 
monthly  benefit  payments  under  the  Act 
to  the  person  who  has  requested  such 
lump-sum  award.  In  the  event  that  an 
operator  or  carrier  is  adjudicated  liable 
for  the  payment  of  t)enefits.  such 
operator  or  carrier  shall  not  be  liable  for 
any  portion  of  a  commuted  or  lump  sum 
award  predicated  upon  benefits  due  any 
claimant  prior  to  lanuary  1.  1974. 

(g)  In  the  event  a  lump-sum  award  is 
approved  under  this  section,  such 
award  shall  not  operate  to  dis<.;harge  an 
operator  carrier,  or  the  fund  from  any 
responsibility  imposed  by  the  Act  for 
the  payment  of  medical  benefits  to  an 
eligible  miner. 

§  725.522    Payments  prior  to  final 
adjudication. 

(a)  If  an  operator  or  carrier  fails  or 
refuses  to  commence  the  payment  of 
benefits  within  30  days  of  issuance  of  an 
initial  determination  of  eligibility  by  the 
district  director  (see  §  725.420).  or  fails 
or  refuses  to  commence  the  payment  of 
any  benefits  due  pursuant  to  an  effet;tive 
order  by  a  district  director, 
administrative  law  judge,  Benefits 
Review  Board,  or  court,  the  fund  shall 
commence  the  payment  of  such  benefits 
and  shall  continue  such  payments  as 
appropriate.  In  the  event  that  the  fund 
undertakes  the  payment  of  benefits  on 
behalf  of  an  operator  or  earner,  the 
provisions  of  §§  725.601  through 
725.609  shall  be  applicable  to  such 
operator  or  carrier, 

(b)  If  benefit  payments  are 
commenced  prior  to  the  final 
adjudication  of  the  claim  and  it  is  later 
determined  by  an  administrative  law 
judge,  the  Board,  or  court  that  the 
claimant  was  ineligible  to  receive  such 
payments,  such  payments  shall  be 
considered  overpayments  pursuant  to 
§  725.540  of  this  subpart  and  may  be 
recovered  in  accordance  with  the 
provisions  of  this  subpart. 

Special  Provisions  for  Operator 
Payments 

§  725.530    Operator  payments;  generally. 

(a)  Benefits  payable  by  an  operator  or 
carrier  pursuant  to  an  effective  order 
issued  by  a  district  director, 
administrative  law  judge.  Benefits 
Review  Board,  or  court,  or  by  an 
operator  that  has  agreed  that  it  is  liable 
for  the  payment  of  benefits  to  a 
claimant,  shall  be  paid  by  the  operator 
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or  carrier  immediately  when  they 
become  due  (see  §  725.502(b)).  An 
operator  that  fails  to  pay  any  benefits 
that  are  due.  with  interest,  shall  be 
considered  in  default  with  respect  to 
those  benefits,  and  the  provisions  of 
§725.605  of  this  part  shall  In; 
applicable.  In  addition,  a  claimant  who 
does  not  receive  any  benefits  within  10 
days  of  the  date  they  become  due  is 
entitled  to  additional  compensation 
equal  to  twenty  percent  of  those  benefits 
(see  S  725.607).  Arrangements  for  the 
payment  of  medical  costs  shall  be  made 
by  such  operator  or  carrier  in 
accordance  with  the  provisions  of 
subpart  I  of  this  part 

(b)  Benefit  payments  made  by  an 
operator  or  carrier  shall  be  made 
directly  to  the  person  entitled  thereto  or 
a  representative  payee  if  authorized  by 
the  district  director.  The  payment  of  a 
claimant's  attorney's  fee,  if  any  is 
awarded,  shall  be  made  directly  to  such 
attorney.  Reimbursement  of  the  fund, 
including  interest,  shall  be  paid  directly 
to  the  Secretary  on  behalf  of  the  fund. 

§  725.531    Receipt  for  payment 

Any  individual  receiving  benefits 
under  the  Act  in  his  or  her  own  right, 
or  as  a  representative  payee,  or  as  the 
duly  appointed  agent  for  the  estate  of  a 
deceased  beneficiary,  shall  execute 
receipts  for  benefits  paid  by  any 
operator  which  shall  be  produced  by 
such  operator  for  inspection  whenever 
the  district  director  requires.  A  canceled 
check  shall  be  considered  adequate 
receipt  of  payment  for  purposes  of  this 
section.  No  operator  or  carrier  shall  be 
required  to  retain  receipts  for  payments 
made  for  more  than  5  years  after  the 
date  on  which  such  receipt  was 
executed. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0124) 

(Pub.  L.  No.  96-511,  94  Stat.  2812  (44  U.S.C. 
3501  et  seq.)) 

§  72S.532    Suspension,  reduction,  or 
termination  of  payments. 

(a)  No  suspension,  reduction,  or 
termination  in  the  payment  of  benefits 
is  permitted  unless  authorized  by  the 
district  dlredor.  administrative  law 
judge.  Board,  or  court.  No  suspension, 
reduction,  or  termination  shall  be 
authorized  except  upon  the  occurrence 
of  an  event  which  terminates  a 
claimant's  eligibility  for  benefits  (see 
subpart  B  of  this  part)  or  as  is  otherwise 
provided  in  subpart  C  of  this  part, 

§§  725.306  and  725.310.  or  this  subpart 
(see  also  §§  725.533  through  725.5461. 

(b)  Any  unauthorized  suspension  in 
the  payment  of  benefits  by  an  operator 
or  carrier  shall  be  treated  as  provided  in 
subpart  I. 


(c)  Unless  suspension,  reduction,  or 
termination  of  benefits  payments  is 
required  by  an  administrative  law  judge, 
the  Benefits  Review  Board  or  a  court, 
the  district  director,  after  receiving 
notification  of  the  occ:urrence  of  an 
event  that  would  require  the 
suspension,  reduction,  or  termination  of 
benefits,  shall  follow  the  procedures  for 
the  determination  of  claims  set  forth  in 
subparts  E  and  F 

Increases  and  Reductions  of  Benefits 

§  725.533    Modification  of  t>enefits 
amounts;  generai. 

(a)  Under  certain  circumstances  the 
amount  of  monthly  benefits  as 
computed  in  §  725.520  or  lump-sum 
award  (§  725.521)  shall  be  modified  to 
determine  the  amount  actually  to  be 
paid  to  a  beneficiary.  With  respect  to 
any  benefits  payable  for  all  periods  of 
eligibility  after  January  1,  1974,  a 
reduction  of  the  amount  of  benefits 
payable  shall  be  required  on  account  of: 

(1)  Any  compensation  or  benefits 
received  under  any  State  workers' 
compensation  law  because  of  death  or 
partial  or  total  disability  due  to 
pneumoconiosis;  or 

(2)  Any  compensation  or  benefits 
received  under  or  pursuant  to  any 
Federal  law  including  part  B  of  title  IV 
of  the  Act  because  of  death  or  partial  or 
total  disability  due  to  pneumoconiosis; 
or 

(3)  In  the  case  of  benefits  to  a  parent, 
brother,  or  sister  as  a  result  of  a  claim 
filed  at  any  time  or  benefits  payable  on 
a  miner's  claim  which  was  filed  on  or 
after  January  1,  1982,  the  excess 
earnings  from  wages  and  from  net 
earnings  from  self-employment  (see 

§  410.530  of  this  title)  of  such  parent, 
brother,  sister,  or  miner,  respectively;  or 

(4)  The  fact  that  a  claim  for  benefits 
from  an  additional  beneficiary  is  filed, 
or  that  such  claim  is  effective  for  a 
payment  during  the  month  of  filing,  or 

a  dependent  qualifies  under  this  part  for 
an  augmentation  portion  of  a  benefit  of 
a  miner  or  widow  for  a  period  in  which 
another  dependent  has  previously 
qualified  for  an  augmentation. 

(b)  With  respect  to  periods  of 
eligibility  occurring  after  June  30,  1973, 
but  before  January  1,  1974,  benefits  shall 
be  reduced  in  months  of  eligibility 
occurring  during  such  period  only: 

(1)  By  an  amount  equal  to  any 
payment  re<:;eived  under  the  workers' 
compensation,  unemployment 
compensation,  or  disability  insurance 
laws  of  any  State  on  account  of  the 
disability  or  death  of  the  miner  due  to 
pneumoconiosis;  and 

(2)  On  account  of  excess  earnings 
under  section  203  (b)  through  (I)  of  the 
Social  Security  Act;  and 


(3)  For  failure  to  report  earnings  from 
work  in  employment  and  self- 
employment  within  the  prescribed 
period  of  time;  and 

(4)  By  reason  of  the  fact  that  a  claim 
for  benefits  from  an  additional 
beneficiary  is  filed,  or  that  such  a  claim 
is  effective  for  a  month  prior  to  the 
month  of  filing,  or  a  dependent  qualifies 
under  this  part  or  this  chapter  for  an 
aug.mentation  portion  of  a  benefit  of  a 
miner  or  surviving  spouse  for  a  month 
for  which  another  dependent  has 
previously  qualified  for  an 
augmentation. 

(c)  With  respect  to  claims  filed 
between  July  1  and  December  31,  1973, 
and  paid  for  periods  of  eligibility 
occurring  during  such  period,  there 
shall  be  no  retroactive  adjustment  of 
benefits  paid  in  light  of  the  amendments 
enacted  by  the  Black  Lung  Benefits 
Reform  Act  of  1977  insofar  as  such 
amendments  affect  events  which  cause 

a  reduction  in  benefits. 

(d)  An  adjustment  in  a  beneficiary's 
monthly  benefit  may  be  required 
because  an  overpayment  or 
underpayment  has  been  made  to  such 
beneficiary  (see  §§  725.540  through 
725.546). 

(e)  A  suspension  of  a  beneficiary's 
monthly  benefits  may  be  required  when 
the  Office  has  information  indicating 
that  reductions  on  account  of  excess 
earnings  may  reasonably  be  expected. 

(f)  Monthly  benefit  rates  are  payable 
in  multiples  of  10  cents.  Any  monthly 
benefit  rate  which,  after  the  applicable 
computations,  augmentations,  and 
reductions  is  not  a  multiple  of  10  cents, 
is  increased  to  the  next  higher  multiple 
of  10  cents.  Since  a  fraction  of  a  cent  is 
not  a  multiple  of  10  cents,  a  benefit  rate 
which  contains  such  a  fraction  in  the 
third  decimal  is  raised  to  the  next 
higher  multiple  of  10  cents. 

(g)  Any  individual  entitled  to  a 
benefit,  who  is  aware  of  any 
circumstances  which  could  affect 
entitlement  to  benefits,  eligibility  for 
payment,  or  the  amount  of  benefits,  or 
result  in  the  termination,  suspension,  or 
reduction  of  benefits,  shall  promptly 
report  these  circumstances  to  the  Office. 
The  Office  may  at  any  time  require  an 
individual  receiving,  or  claiming 
entitlement  to,  benefits,  either  on  his  or 
her  own  behalf  or  on  behalf  of  another, 
to  submit  a  written  statement  giving 
pertinent  information  bearing  upon  the 
issue  of  whether  or  not  an  event  has 
occurred  which  would  cause  such 
benefit  to  be  terminated,  or  which 
would  subject  such  benefit  to  reductions 
or  suspension  under  the  provisions  of 
the  Act.  The  failure  of  an  individual  to 
submit  any  such  report  or  statement, 
properly  executed,  to  the  Office  shall 
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subject  such  benefit  to  reductions, 
suspension,  or  termination  as  the  case 
may  be. 

§  725.534    Reduction  of  State  benefits. 

No  benefits  under  section  41.5  of  part 
B  of  title  IV  of  the  Act  shall  be  payable 
to  the  residents  of  a  State  which,  after 
December  31,  1969,  reduces  the  benefits 
payable  to  persons  eligible  to  receive 
benefits  under  section  41,5  of  the  Act 
under  State  laws  applicable  to  its 
general  wort;  force  with  regard  to 
workers'  compensation  (including 
compensation  for  occupational  disea,se), 
unemployment  compensation,  or 
disability  insurance  benefits  which  are 
funded  in  whole  or  in  part  out  of 
employer  contributions. 

§  725.535    Reductions;  receipt  of  State  or 
Federal  benefit 

(a)  As  used  in  this  .section  the  term 
"State  or  Federal  benefit  "  means  a 
payment  to  an  individual  on  account  of 
total  or  partial  disability  or  death  due  to 
pneumoconiosfs  only  under  State  or 
Federal  laws  relating  to  workers' 
compensation.  With  respect  to  a  claim 
for  which  benefits  are  payable  for  any 
month  between  July  1  and  December  31. 
1973,  "State  benefit"  means  a  payment 
to  a  beneficiary  made  on  account  of 
disability  or  death  due  to 
pneumoconiosis  under  State  laws 
relating  to  workers'  compensation 
(including  compensation  for 
occupational  disease),  unemployment 
compensation,  or  disability  insurance. 

(b)  Benefit  payments  to  a  beneficiary 
for  any  month  are  reduced  (but  not 
below  zero)  by  an  amount  equal  to  any 
payments  of  State  or  Federal  benefits 
received  by  such  beneficiary  for  such 
month. 

(c)  Where  a  State  or  Federal  benefit  is 
paid  periodically  but  not  monthly,  or  in 
a  lump  sum  as  a  commutation  of  or  a 
substitution  for  periodic  benefits,  the 
reduction  under  this  section  is  made  at 
such  time  or  times  and  in  such  amounts 
as  the  Office  determines  will 
approximate  as  nearly  as  practicable  the 
reduction  required  under  paragraph  (b) 
of  this  section.  In  making  such  a 
determination,  a  weekly  State  or  Federal 
benefit  is  multiplied  by  4Vi  and  a 
biweekly  benefit  is  multiplied  by  ZVn  to 
ascertain  the  monthly  equivalent  for 
reduction  purposes. 

(d)  Amounts  paid  or  incurred  or  to  be 
incurred  by  the  individual  for  medical, 
legal,  or  related  expenses  in  connection 
with  this  claim  for  State  or  Federal 
benefits  (defined  in  paragraph  (a)  of  this 
sedion)  are  excluded  in  computing  the 
reduction  under  paragraph  (b)  of  this 
section,  to  the  extent  that  they  are 
consistent  with  State  or  Federal  Law. 


Such  medical,  legal,  or  related  expenses 
may  be  evidenced  by  the  State  or 
Federal  benefit  awards,  compromise 
agreement,  or  court  order  in  the  State  or 
Federal  benefit  proceedings,  or  by  such 
other  evidence  as  the  Office  may 
require.  Such  other  evidence  may 
consist  of: 

(1)  A  detailed  statement  by  the 
individual's  attorney,  physician,  or  the 
employer's  insurance  carrier;  or 

(2)  Bills.  re<:eipts,  or  canceled  checks: 
or 

(3)  Other  evidence  indicating  the 
amount  of  such  expenses:  or 

(4)  Any  combination  of  the  foregoing 
evidence  from  which  the  amount  of 
such  expenses  may  be  determinable. 
Such  expenses  shall  not  be  excluded 
unless  established  by  evidence  as 
required  by  the  Office. 

§  725.536    Reductions;  excess  earnings. 

In  the  case  of  a  surviving  parent, 
brother,  or  sister,  whose  claim  was  filed 
at  any  time,  or  of  a  miner  whose  claim 
was  filed  on  or  after  January  1.  1982. 
benefit  payments  are  reduced  as 
appropriate  by  an  amount  equal  to  the 
deduction  which  would  be  made  with 
respect  to  excess  earnings  under  the 
provisions  of  sections  203  (b).  (f),  (g). 
(h).  (j),  and  (1)  of  the  Social  Securitv  Act 
(42  U.S.C.  403  (b),  (f),  (g).  (h),  (j),  and 
(I)),  as  if  such  benefit  payments  were 
benefits  payable  under  section  202  of 
the  Social  Security  Act  (42  U.S.C.  402) 
(see  §§404.428  through  404.456  of  this 
title). 

§  72S.537    Reductions;  retroactive  effect  of 
an  additional  claim  for  benefits. 

Except  as  provided  in  §  725.212(b), 
beginning  with  the  month  in  which  a 
person  other  than  a  miner  files  a  claim 
and  becomes  entitled  to  benefits,  the 
benefits  of  other  persons  entitled  to 
benefits  with  respect  to  the  same  miner, 
are  adjusted  downward,  if  necessar>'.  so 
that  no  more  than  the  permissible 
amount  of  benefits  (the  maximum 
amount  for  the  number  of  beneficiaries 
involved)  will  be  paid. 

§  725.538    Reductions;  effect  of 
augmentation  of  benefits  based  on 
subsequent  qualtflcatlon  of  Individual. 

(a)  Ordinarily,  a  written  request  that 
the  benefits  of  a  miner  or  surviving 
spouse  be  augmented  on  account  of  a 
qualified  dependent  is  made  as  part  of 
the  claim  for  benefits.  However,  it  may 
also  be  made  thereafter. 

(b)  In  the  latter  case,  beginning  with 
the  month  in  which  such  a  request  is 
filed  on  account  of  a  particular 
dependent  and  in  which  such 
dependent  qualifies  for  augmentation 
purposes  under  this  part,  the  augmented 
benefits  attributable  to  other  qualified 


dependents  (with  respect  to  the  same 
miner  or  surviving  spouse),  if  any.  are 
adjusted  downward,  if  necessary,  so  that 
tht'  permissible  amount  of  nugniented 
benefits  (the  muximum  amount  for  the 
number  of  dependents  involved)  will 
not  be  exceeded 

(c)  Where,  based  on  the  entitlement  to 
benefits  of  a  nuner  or  sun'iving  spouse, 
a  dependent  would  have  qualified  for 
augmentation  purposes  for  a  prior 
month  ol  such  miner's  or  surviving 
spouse's  entitlement  had  such  request, 
been  filed  in  such  prior  month,  such 
request  is  effective  for  such  prior  month 
For  any  month  before  the  month  of 
filing  such  request,  however,  otherwise 
correct  benefits  previously  certified  by 
the  Office  may  not  be  changed.  Rather 
the  amount  of  the  augmented  benefit 
attributable  to  the  dependent  filing  su(  h 
request  in  the  later  month  is  reduced  for 
each  month  of  the  retroactive  period  to 
the  extent  that  mav  be  necessar\.  This 
means  that  for  each  month  of  the 
retroactive  period,  the  amount  payable 
to  the  dependent  filing  the  later 
augmentation  request  is  the  difference, 
if  any,  between: 

(1)  The  total  amount  of  augmented 
benefits  certified  for  payment  for  other 
dependents  for  that  month,  and 

(2)  The  permissible  amount  of 
augmented  benefits  (the  maximum 
amount  for  the  number  of  dependents 
involved)  payable  for  the  month  for  all 
dependents,  including  the  dependent 
filing  later. 

§  725.539    More  tttan  one  reduction  event. 

If  a  reduction  for  receipt  of  State  or 
Federal  benefits  and  a  reduction  on 
account  of  excess  earnings  are 
chargeable  to  the  same  month,  the 
benefit  for  such  month  is  first  reduced 
(but  not  below  zero)  by  the  amount  of 
the  State  or  Federal  benefits,  and  the 
remainder  of  the  benefit  for  such  month, 
if  any.  is  then  reduced  [but  not  below 
zero)  bv  the  amount  of  excess  earnings 
chargeable  to  such  month. 

Overpayments:  Underpayments 

§  725.540    Overpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  "overpayment  "  includes: 

(1)  Payment  where  no  amount  is 
payable  under  this  part: 

(2)  Payment  in  excess  of  the  amount 
payable  under  this  part: 

(3)  A  paymen'  under  this  part  which 
has  not  been  re   uced  by  the  amounts 
required  by  the  Act  (see  §  725.533); 

(4)  A  payment  under  this  part  made  * 
to  a  resident  of  a  State  whose  residents 
are  not  entitled  to  benefits  (see 
§§725.402  and  "25.403); 
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(5)  Payment  resulting  from  failure  to 
terminate  tenefits  to  an  individual  no 
longer  entitled  thereto, 

(6)  Duplicate  benefits  paid  to  a 
claimant  on  account  of  concurrent 
eligibility  under  this  part  and  parts  410 
or  727  (see  §  725.4(d))  of  this  title  eras 
provided  in  ij  72.S..109. 

(b)  Overpaid  beneficiary  is  living.  If 
the  beneficiary  to  whom  an 
overpayment  was  made  is  living  at  the 
time  of  a  determination  of  such 
overpayment,  is  entitled  to  benefits  at 
the  time  of  the  overpayment,  or  at  any 
time  thereafter  becomes  so  entitled,  no 
benefit  for  any  month  is  payable  to  such 
individual,  except  as  provided  in 
paragraph  (c)  of  this  section,  until  an 
amount  equal  to  the  amount  of  the 
overpayment  has  been  withheld  or 
refunded. 

(c)  Adjustment  by  withholding  part  nf 
a  monthly  benefit.  Adjustment  under 
paragraph  (b)  of  this  section  may  be 
effected  by  withholding  a  part  of  the 
monthly  benefit  payable  to  a  beneficiary 
where  it  is  determined  that: 

(1)  Withholding  the  full  amount  each 
month  would  deprive  the  beneficiary  of 
income  required  for  ordinary  and 
necessary  living  expenses; 

(2)  The  overpayment  was  not  caused 
by  the  beneficiary's  intentionally  false 
statement  or  representation,  or  willful 
concealment  of,  or  deliberate  failure  to 
furnish,  material  information;  and 

(3)  Recoupment  can  be  effected  in  an 
amount  of  not  less  than  $10  a  month 
and  at  a  rate  which  would  not 
unreasonably  extend  the  period  of 
adjustment. 

(d)  Overpaid  beneficiary  dies  before 
adjustment.  If  an  overpaid  beneficiary 
dies  before  adjustment  is  completed 
under  the  provisions  of  paragraph  (b)  of 
this  section,  recovery  of  the 
overpayment  shall  be  effet:ted  through 
repayment  by  the  estate  of  the  deceased 
overpaid  beneficiary,  or  by  withholding 
of  amounts  due  the  estate  of  such 
deceased  beneficiary,  or  both 

§  725.541     Notice  of  waiver  of  adjustment 
Of  recovery  of  overpayment. 

Whenever  a  determination  is  made 
that  more  than  the  correct  amount  of 
payment  has  been  made,  notice  of  the 
provisions  of  section  2()4(b)  of  the 
Social  Security  Act  regarding  waiver  of 
adjustment  or  recovery  shall  be  .sent  to 
the  overpaid  individual,  to  any  other 
individual  against  whom  adjustment  or 
recovery  of  the  overpayment  is  to  be 
effected,  and  to  any  operator  or  carrier 
which  may  be  liable  to  such  overpaid 
individual. 


§  725.542    When  waiver  of  adjustment  or 
recovery  may  be  appiied. 

There  shall  be  no  adjustment  or 
recovery  of  an  overpayment  in  any  case 
where  an  incorrect  payment  has  been 
made  with  respect  to  an  individual: 

(a)  Who  is  without  fault,  and  where 

(b)  Adjustment  or  recovery  would 
either: 

(1)  Defeat  the  purpose  of  title  IV  of  the 
Act.  or 

(2)  Be  against  equity  and  good 
conscience. 

§  725.543    Standards  for  waiver  of 
adjustment  or  recovery. 

The  standards  for  determining  the 
applicability  of  the  criteria  listed  in 
§  725.542  shall  be  the  same  as  those 
applied  by  the  Social  Security 
Administration  under  §§  41o'561 
through  410.561h  of  this  title. 

§  725.544    Collection  and  compromise  of 
claims  for  overpayment. 

(a)  General  effect  of  th<  "ederal 
Claims  Collection  Act  of     66.  In 
accordance  with  the  Fed      1  Claims 
Collection  Act  of  1966  and  applicable 
regulations,  claims  by  the  Office  against 
an  individual  for  recovery  of  an 
overpayment  under  this  part  not 
exceeding  the  sum  of  $  20,000, 
exclusive  of  interest,  may  be 
compromised,  or  collection  suspended 
or  terminated,  where  such  individual  or 
his  or  her  estate  does  not  have  the 
present  or  prospective  ability  to  pay  the 
full  amount  of  the  claim  within  a 
reasonable  time  (see  paragraph  (c)  of 
this  section),  or  the  cost  of  collection  is 
likely  to  exceed  the  amount  of  recovery 
(see  paragraph  (d)  of  this  sei:tion), 
except  as  provided  under  paragraph  fb) 
of  this  section. 

(b)  When  there  will  be  no 
compromise,  suspension,  or  termination 
of  collection  of  a  claim  for  overpayment. 
(1)  In  any  case  where  the  overpaid 
individual  is  alive,  a  claim  for 
overpayment  will  not  be  compromised, 
nor  will  there  be  suspension  or 
termination  of  collection  of  the  claim  by 
the  Office,  if  there  is  an  indication  of 
fraud,  the  filing  of  a  false  claim,  or 
misrepresentation  on  the  part  of  such 
individual  or  on  the  part  of  any  other 
party  having  any  interest  in  the  claim. 

(2)  In  any  case  where  the  overpaid 
individual  is  deceased: 

(i)  A  claim  for  overpayment  in  excess 
of  $5,000  will  not  be  compromised,  nor 
will  there  be  suspension  or  termination 
of  collection  of  the  claim  by  the  Office 
if  there  is  an  indication  of  fraud,  the 
filing  of  a  false  claim,  or 
misrepresentation  on  the  part  of  such 
deceased  individual;  and 

(ii)  A  claim  for  overpayment, 
regardless  of  the  amount,  will  not  be 


compromised,  nor  will  there  be 
suspension  or  termination  of  collection 
of  the  claim  by  the  Office  if  there  is  an 
indication  that  any  person  other  than 
the  deceased  overpaid  individual  had  a 
part  in  the  fraudulent  action  which 
resulted  in  the  overpayment. 

(c)  Inability  to  pay  claim  for  recovery 
of  overpayment.  In  determining  whether 
the  overpaid  individual  is  unable  to  pay 
a  claim  for  recovery  of  an  overpayment 
under  this  part,  the  Office  shall  consider 
the  individual's  age,  health,  present  and 
potential  income  (including  inheritance 
prospects),  assets  (e.g.,  real  property, 
savings  account),  possible  concealment 
or  improper  transfer  of  assets,  and  assets 
or  income  of  such  individual  which 
may  be  available  in  enforced  collection 
proceedings.  The  Office  will  also 
consider  exemptions  available  to  such 
individual  under  the  pertinent  State  or 
Federal  law  in  such  proceedings.  In  the 
event  the  overpaid  individual  is 
deceased,  the  Office  shall  consider  the 
available  assets  of  the  estate,  taking  into 
account  any  liens  or  superior  claims 
against  the  estate. 

(d)  Cost  of  collection  orlitigative 
probabilities.  Where  the  probable  costs 
of  recovering  an  overpayment  under  this 
part  would  not  justify  enforced 
collection  proceedings  for  the  full 
amount  of  the  claim,  or  where  there  is 
doubt  concerning  the  Office's  ability  to 
establish  its  claim  as  well  as  the  time 
which  it  will  take  to  effect  such 
collection,  a  compromise  or  settlement 
for  less  than  the  full  amount  may  be 
considered. 

(e)  Amount  of  compromise.  The 
amount  to  be  accepted  in  compromise  of 
a  claim  for  overpayment  under  this  part 
shall  bear  a  reasonable  relationship  to 
the  amount  which  can  be  recovered  by 
enforced  collection  proceedings,  giving 
due  consideration  to  the  exemption 
available  to  the  overpaid  individual 
under  State  or  Federal  law  and  the  time 
which  collection  will  take. 

(0  Payment.  Payment  of  the  amount 
the  Office  has  agreed  to  accept  as  a 
compromise  in  full  settlement  of  a  claim 
for  recovery  of  an  overpayment  under 
this  part  shall  be  made  within  the  time 
and  in  the  manner  set  by  the  Office.  A 
claim  for  the  overpayment  shall  not  be 
considered  compromised  or  settled  until 
the  full  payment  of  the  compromised 
amount  has  been  made  within  the  time 
and  manner  set  by  the  Office.  Failure  of 
the  overpaid  individual  or  his  or  her 
estate  to  make  such  payment  as 
provided  shall  result  in  reinstatement  of 
the  full  amount  of  the  overpayment  less 
any  amounts  paid  prior  to  such  default. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0144) 
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(Pub.  L.  No.  96-511) 

§  725.545    Underpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  "underpayment"  includes  a 
payment  in  an  amount  less  than  the 
amount  of  the  benefit  due  for  such 
month,  and  nonpayment  where  some 
amount  of  such  benefits  is  payable. 

(b)  Underpaid  individual  is  living.  If 
an  individual  to  whom  an 
underpayment  was  made  is  living,  the 
deficit  represented  by  such 
underpayment  shall  be  paid  to  such 
individual  either  in  a  single  payment  (if 
he  or  she  is  not  entitled  to  a  monthly 
benefit  or  if  a  single  payment  is 
requested  by  the  claimant  in  writing)  or 
by  increasing  one  or  more  monthly 
benefit  payments  to  which  such 
individual  becomes  entitled. 

(c)  Underpaid  individual  dies  before 
adjustment  of  underpayment.  If  an 
individual  to  whom  an  underpayment 
was  made  dies  before  receiving  payment 
of  the  deficit  or  negotiating  the  check  or 
checks  representing  payment  of  the 
deficit,  such  payment  shall  be 
distributed  to  the  living  person  (or 
persons)  in  the  highest  order  of  priority 
as  follows: 

(1)  The  deceased  individual's 
surviving  spouse  who  was  either: 

(i)  Living  in  the  same  household  with 
the  deceased  individual  at  the  time  of 
such  individual's  death;  or 

(ii)  In  the  case  of  a  deceased  miner, 
entitled  for  the  month  of  death  to  black 
lung  benefits  as  his  or  her  surviving 
spouse  or  surviving  divorced  spouse. 

(2)  In  the  case  of  a  deceased  miner  or 
spouse  his  or  her  child  entitled  to 
benefits  as  the  surviving  child  of  such 
miner  or  surviving  spouse  for  the  month 
in  which  such  miner  or  spouse  died  (if 
more  than  one  such  child,  in  equal 
shares  to  each  such  c;hild). 

(3)  In  the  case  of  a  deceased  miner, 
his  parent  entitled  to  benefits  as  the 
surviving  parent  of  such  miner  for  the 
month  in  which  such  miner  died  (if 
r.ore  than  one  suc;h  parent,  in  equal 
shares  to  each  such  parent). 

(4)  The  surviving  spouse  of  the 
deceased  individual  who  does  not 
qualify  under  paragraph  (c)(1)  of  this 
section. 

(,"5)  The  child  or  children  of  the 
deceased  individual  who  do  not  qualify 
under  paragraph  (c)(2)  of  this  section  (if 
more  than  one  such  child,  in  equal 
shares  to  each  such  child). 

(6)  The  parent  or  parents  of  the 
deceased  individual  who  do  not  qualify 
under  paragraph  (c)(3)  of  this  section  (if 
more  than  one  such  parent,  in  equal 
shares  to  each  such  parent). 


(7)  The  legal  representative  of  the 
estate  of  the  deceased  individual  as 
defined  in  paragraph  (e)  of  this  section. 

(d)  Deceased  beneficiary.  In  the  event 
that  a  person,  who  is  otherwise 
qualified  to  receive  payments  as  the 
result  of  a  deficit  caused  by  an 
underpayment  under  the  provisions  of 
paragraph  (c)  of  this  section,  dies  before 
receiving  payment  or  before  negotiating 
the  check  or  checks  representing  such 
payment,  his  or  her  share  of  the 
underpayment  shall  be  divided  among 
the  remaining  living  person(s)  in  the 
same  order  or  priority.  In  the  event  that 
there  is  (are)  no  other  such  person(s). 
the  underpayment  shall  be  paid  to  the 
living  person(s)  in  the  next  lower  order 
of  priority  under  paragraph  (c)  of  this 
section. 

(e)  Definition  of  legal  representative. 
The  term  "legal  representative."  for  the 
purpose  of  qualifying  for  receipt  of  an 
underpayment,  generally  means  the 
executor  or  the  administrator  of  the 
estate  of  the  deceased  beneficiary. 
However,  it  may  also  include  an 
individual,  institution  or  organization 
acting  on  behalf  of  an  unadministered 
estate,  provided  the  person  can  give  the 
Office  good  acquittance  (as  defined  in 
paragraph  (f)  of  this  section).  The 
following  persons  may  qualify  as  legal 
representative  for  purposes  of  this 
section,  provided  they  can  give  the 
Office  good  acquittance: 

(1)  A  person  who  qualifies  under  a 
State's  "small  estate"  statute;  or 

(2)  A  person  resident  in  a  foreign 
country  who  under  the  laws  and 
customs  of  that  country,  has  the  right  to 
receive  assets  of  the  estate;  or 

(3)  A  public  administrator:  or 

(4)  A  person  who  has  the  authority 
under  applicable  law  to  collect  the 
assets  of  the  estate  of  the  deceased 
beneficiary. 

(f)  Definition  of  "good  acquittance. "  A 
person  is  considered  to  give  the  Office 
"good  acquittance"  when  payment  to 
that  person  will  release  the  Office  from 
further  liability  for  such  payment. 

§  725.546     Relation  to  provisions  for 
reductions  or  Increases. 

The  amount  of  an  overpayment  or  an 
underpayment  is  the  differenc:e  between 
the  amount  to  which  the  beneficiary 
was  actually  entitled  and  the  amount 
paid.  Overpayment  and  underpayment 
simultaneously  outstanding  against  the 
same  beneficiary  shall  first  be  adjusted 
against  one  another  before  adjustment 
pursuant  to  the  other  provisions  of  this 
subpart. 


§  725.547    Applicability  ot  overpayment 
and  underpayment  provisions  to  operator 
or  carrier. 

(a)  The  provisions  of  this  subpart 
relating  to  overpayments  and 
underpayments  shall  be  applicable  to 
overpayments  and  underpayments  made 
by  responsible  operators  or  their 
insurance  carriers,  as  appropriate. 

(b)  No  operator  or  carrier  may  recover, 
or  make  an  adjust    ,ent  of.  an 
overpayment  without  prior  application 
to,  and  approval  Ly.  the  Office  whicti 
shall  exercise  f    i  supervisory  authority 
over  the  recovery  or  adjustment  of  ail 
overpayments, 

(c)  In  any  ca.se  involving  either 
overpayments  or  underpayments,  the 
Office  may  take  any  necessary  action, 
and  district  directors  may  issue 
appropriate  orders  to  protect  the  rights 
of  the  parties. 

Id)  Disputes  arising  out  of  orders  so 
issued  shall  be  resolved  by  the 
procedures  set  out  in  subpart  F  of  this 
part 


Subpart  I- 
Reports 


-Enforcement  of  Liability; 


§  725.601     Enforcement  generally. 

(a)  The  .^ct.  together  with  certain 
incorporated  provisions  from  the 
Longshoremen's  and  Harbor  Workers' 
Compensation  Anl.  contains  a  number 
of  provisions  which  subject  an  operator 
or  other  employer,  claimants  and  uthers 
to  penalties  for  failure  to  comply  with 
certain  provisions  of  the  Act,  or  failure 
to  commence  and  continue  prompt 
periodic  payments  to  a  beneficiary. 

(b)  It  is  the  policy  and  intent  of  the 
Department  to  viworouslv  enforce  the 
provisions  of  ll.  ,,  part  through  the  use 
of  the  remedies  provided  by  the  Act. 
Accordingly,  if  an  operator  refuses  to 
pav  benefits  with  respect  to  a  claim  for 
which  the  operator  has  been  adjudicated 
liable,  the  Director  shall  invoke  and 
execute  the  lien  on  the  property  of  the 
operator  as  described  in  §  725.603. 
Enforcement  of  this  lien  shall  be 
pursued  in  an  appropriate  U.S.  district 
court.  If  the  Director  determines  that  the 
remedy  provided  by  i^  725.603  may  not 
be  sufficient  to  guarantee  the  continued 
compliance  with  the  terms  of  an  award 
or  awards  against  the  operator,  the 
Director  shall  in  addition  seek  an 
injunction  in  the  U.S.  district  court  to 
prohibit  future  noncompliance  by  the 
operator  and  such  other  relief  as  the 
court  considers  appropriate  (see 

§  725.604).  If  an  operator  unlawfully 
suspends  or  terminates  the  payment  of 
benefits  to  a  claimant,  the  district 
director  shall  declare  the  award  in 
default  and  prcxeed  in  accordance  with 
§  725.605.  In  all  cases  payments  in 
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addition  to  compensation  (see 
§  725.607)  and  interest  (see  *>  725.608) 
shall  be  sought  by  the  Director  or 
awarded  by  the  district  direitor. 

(c)  In  certain  instances  the  remedies 
provided  by  the  Act  are  concurrent;  that 
IS,  more  than  one  remedy  might  be 
appropriate  in  any  given  case.  In  such 
a  case,  the  Director  shall  select  the 
remedy  or  remedies  appropriate  for  the 
enforcement  action   In  making  this 
selection,  the  Director  shall  consider  the 
best  interests  of  the  (  laimant  as  well  as 
those  of  the  fund. 

§  725.602    Reimbursement  of  the  fund. 

(a)  In  any  case  i:i  which  the  fund  has 
paid  benefits,  includmg  medical 
benefits,  on  behalf  of  an  operator  or 
other  employer  which  is  determined 
liable  therefore,  or  liable  for  a  part 
thereof,  such  operator  or  other  employer 
shall  simultaneously  with  the  first 
payment  of  benefits  made  to  the 
beneficiary,  reimburse  the  fund  (with 
interest)  for  the  full  amount  of  all 
benefit  payments  made  by  the  fund  with 
respect  to  the  claim. 

(b)  In  any  case  where  benefit 
payments  have  been  made  bv  the  fund, 
the  fund  shall  be  subrogated  to  the 
rights  of  the  beneficiary.  The  Secretary 
of  Labor  may.  as  appropriate,  exercise 
such  subrogation  rights 

§  725.603    Payments  by  the  fund  on  behalf 
of  an  operator;  liens. 

(a)  If  an  amount  is  paid  out  of  the 
tund  to  an  individual  entitled  to 
benefits  under  this  part  or  part  727  of 
this  subchapter  (see  §  72,5. 4(d))  on 
behalf  of  an  operator  or  other  employer 
which  is  or  was  required  to  pay  or 
secure  the  payment  of  all  or  a  portion 
of  such  amount  (see  §  725.522).  the 
operator  or  other  employer  shall  be 
liable  to  the  United  States  for  repayment 
to  the  hind  of  the  amount  of  benefits 
properly  attributable  to  such  operator  or 
other  employer. 

(b)  If  an  operator  or  other  employer 
liable  to  the  fund  refuses  to  pay,  after 
demand,  the  amount  of  such  liability, 
there  shall  be  a  lien  in  favor  of  the 
United  States  upon  all  property  and 
rights  to  property,  whether  real  or 
personal,  belonging  to  such  operator  or 
other  employer.  The  lien  arises  on  the 
date  on  which  such  liability  is  finally 
determined,  and  continues  until  it  is 
satisfied  or  be<:otnes  unenforceable  by 
reason  of  lapse  of  time. 

(c)(1)  Except  as  otherwise  provided 
under  this  section,  the  priority  of  the 
lien  shall  he  determined  in  the  same 
manner  as  under  section  6323  of  the 
Internal  Revenue  Code  of  1954. 

(2)  In  the  (;ase  of  a  bankruptcy  or 
insolveni  V  proceeding,  the  lien  imposed 


under  this  section  shall  be  treated  in  the 
same  manner  as  a  lien  for  taxes  due  and 
owing  to  the  United  States  for  purposes 
of  the  Bankruptcy  Act  or  section  3466 
of  the  Revised  Statutes  (31  U.S.C.  191). 

(3)  For  purposes  of  applying  section 
6323(a)  of  the  Internal  Revenue  Code  of 
1954  to  determine  the  priority  between 
the  lien  imposed  under  this  section  and 
the  Federal  tax  lien,  each  lien  shall  be 
treated  as  a  judgment  lien  arising  as  of 
the  time  notice  of  suc;h  lien  is  filed. 

(4)  For  purposes  of  the  .section,  notice 
of  the  lien  imposed  hereunder  shall  be 
filed  in  the  same  manner  as  under 
section  6323(f)  (disregarding  paragraph 
(4)  thereof!  and  (g)  of  the  Internal 
Revenue  Code  of  1954. 

(5)  In  any  case  where  there  has  been 
a  refusal  or  neglect  to  pay  the  liability 
imposed  under  this  section,  the 
Secretary  of  Labor  may  bring  a  civil 
action  in  a  district  court  of  the  United 
States  to  enforce  the  lien  of  the  United 
States  under  this  section  with  respect  to 
such  liability  or  to  subject  any  property, 
of  whatever  nature,  of  the  operator,  or 
in  which  it  has  any  right,  title,  or 
interest,  to  the  payment  of  such  liability. 

(6)  The  liability  imposed  by  this 
paragraph  may  be  collected  at  a 
proceeding  in  court  if  the  proceeding  is 
commenced  within  6  years  after  the  date 
upon  which  the  liability  was  finally 
determined,  or  prior  to  the  expiration  of 
any  period  for  collection  agreed  upon  in 
writing  by  the  operator  and  the  United 
States  before  the  expiration  of  such  6- 
year  period.  This  period  of  limitation 
shall  be  suspended  for  any  period 
during  which  the  assets  of  the  operator 
are  in  the  custody  or  control  of  any 
court  of  the  United  States,  or  of  any 
State,  or  the  District  of  Columbia,  and 
for  6  months  thereafter,  and  for  any 
period  during  which  the  operator  is 
outside  the  United  States  if  such  period 
of  absence  is  for  a  continuous  period  of 
at  least  6  months. 

§  725.604    Enforcement  of  final  awards. 

Notwithstanding  the  provisions  of 
§  725.603,  if  an  operator  or  other 
employer  or  its  officers  or  agents  fails  to 
comply  with  an  order  awarding  benefits 
that  has  become  final,  any  beneficiary  of 
such  award  or  the  district  director  may 
apply  for  the  enforcement  of  the  order 
to  the  Federal  district  court  for  the 
judicial  district  in  which  the  injury 
occurred  (or  to  the  U.S.  District  Court 
for  the  District  of  Columbia  if  the  injury 
occurred  in  the  District).  If  the  court 
determines  that  the  order  was  made  and 
served  in  accordance  with  law.  and  that 
such  operator  or  other  employer  or  its 
officers  or  agents  have  failed  to  comply 
therewith,  the  court  shall  enforce 
obedience  to  the  order  by  writ  of 


injunction  or  by  other  proper  process, 
mandatory  or  otherwise,  to  enjoin  upon 
such  operator  or  other  employer  and  its 
officers  or  agents  compliance  with  the 
order. 

§  725.605    Defaults. 

(a)  Except  as  is  otherwise  provided  in 
this  part,  no  suspension,  termination  or 
other  failure  to  pay  benefits  awarded  to 
a  claimant  is  permitted.  If  an  employer 
found  liable  for  the  payment  of  such 
benefits  fails  to  make  such  payments 
within  30  days  after  any  date  on  which 
such  benefits  are  due  end  payable,  the 
person  to  whom  such  benefits  are 
payable  may,  within  one  year  after  such 
default,  make  application  to  the  district 
director  for  a  supplementary  order 
declaring  the  amount  of  the  default. 

(b)  If  after  investigation,  notice  and 
hearing  as  provided  in  subparts  E  and 
F  of  this  part,  a  default  is  found,  the 
district  director  or  the  administrative 
law  judge,  if  a  hearing  is  requested, 
shall  issue  a  supplementary  order 
declaring  the  amount  of  the  default,  if 
any.  In  cases  where  a  lump-sum  award 
has  been  made,  if  the  payment  in 
default  is  an  installment,  the  district 
director  or  administrative  law  judge, 
may.  in  his  or  her  discretion,  declare  the 
whole  of  the  award  as  the  amount  in 
default.  The  applicant  may  file  a 
certified  copy  of  such  supplementary 
order  with  the  clerk  of  the  Federal 
district  court  for  the  judicial  district  in 
which  the  operator  has  its  principal 
place  of  business  or  maintains  an  office 
or  for  the  judicial  district  in  which  the 
injury  occurred.  In  case  such  principal 
place  of  business  or  office  is  in  the 
District  of  Columbia,  a  copy  of  such 
supplementary  order  may  be  filed  with 
the  clerk  of  the  U.S.  District  Court  for 
the  District  of  Columbia.  Such 
supplementary  order  shall  be  final  and 
the  court  shall,  upon  the  filing  of  the 
copy,  enter  judgment  for  the  amount 
declared  in  default  bv  the 
supplementary  order  if  such 
supplementary  order  is  in  accordance 
with  law.  Review  of  the  judgment  may 
be  had  as  in  civil  suits  for  damages  at 
common  law.  Final  proceedings  to 
execute  the  judgment  may  be  had  by 
writ  of  execution  in  the  form  used  by 
the  court  in  suits  at  common  law  in 
actions  of  assumpsit.  No  fee  shall  be 
required  for  filing  the  supplementary 
order  nor  for  entry  of  judgment  thereon, 
and  the  applicant  shall  not  be  liable  for 
costs  in  a  proceeding  for  review  of  the 
judgment  unless  the  court  shall 
otherwise  direct.  The  court  shall  modify 
su(;h  judgment  to  conform  to  any  later 
benefits  order  upon  presentation  of  a 
certified  copy  thereof  to  the  court. 
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(c)  In  cases  where  judgment  cannot  be 
satisfied  by  reason  of  the  employer's 
insolvency  or  other  circumstances 
precluding  payment,  the  district 
director  shall  make  payment  from  the 
fund,  and  in  addition,  provide  any 
necessary  medical,  surgical,  and  other 
treatment  required  by  subpart  J  of  this 
part.  A  defaulting  employer  shall  be 
liable  to  the  fund  for  payment  of  the 
amounts  paid  by  the  fund  under  this 
section;  and  for  the  purpose  of  enforcing 
this  liability,  the  fund  shall  be 
subrogated  to  all  the  rights  of  the  person 
receiving  such  payments  or  benefits. 

§  725.606    Security  for  the  payment  of 
benefits. 

(a)  Following  the  issuance  of  an 
effective  order  by  a  district  director  (see 
§  725.418),  administrative  law  judge  (see 
§  725.479),  Benefits  Review  Board,  or 
court  that  requires  the  payment  of 
benefits  by  an  operator  that  has  failed  to 
secure  the  payment  of  benefits  in 
accordance  with  section  423  of  the  Act 
and  §  726.4  of  this  subchapter,  or  by  a 
coal  mine  construction  or  transportation 
employer,  the  Director  may  request  that 
the  operator  secure  the  payment  of  all 
benefits  ultimately  payable  on  the 
claim.  Such  operator  or  other  employer 
shall  thereafter  immediately  secure  the 
payment  of  benefits  in  accordance  with 
the  provisions  of  this  section,  and 
provide  proof  of  such  security  to  the 
Director.  Such  security  may  take  the 
form  of  an  indemnity  bond,  a  deposit  of 
cash  or  negotiable  securities  in 
compliance  with  §§  726.106(c)  and 
726.107  of  this  subchapter,  or  any  other 
form  acceptable  to  the  Director. 

(b)  The  amount  of  security  initially 
required  by  this  section  shall  be 
determined  as  follows: 

(1)  In  a  case  involving  an  operator 
subject  to  section  423  of  the  Act  and 

§  726.4  of  this  subchapter,  the  amount  of 
the  security  shall  not  be  less  than 
$175,000,  and  may  be  a  higher  amount 
as  determined  by  the  Director,  taking 
into  account  the  life  expectancies  of  the 
claimant  and  any  dependents  using  the 
most  recent  life  expectancy  tables 
published  by  the  Siocial  Security 
Admmistration;  or 

(2)  In  a  case  involving  a  coal  mine 
construction  or  transportation  employer, 
the  amount  of  the  security  shall  be 
determined  by  the  Director,  taking  into 
account  the  life  expectancies  of  the 
claimant  and  any  dependents  using  the 
most  recent  life  expectancy  tables 
published  by  the  Social  Security 
Administration. 

(c)  If  the  operator  or  other  employer 
fails  to  provide  proof  of  such  security  to 
the  Director  within  30  days  of  its  receipt 
of  the  Director's  request  to  secure  the 


payment  of  benefits  issued  under 
paragraph  (a),  the  appropriate 
adjudication  officer  shall  issue  an  order 
requiring  the  operator  or  other  employer 
to  make  a  deposit  of  negotiable 
securities  with  a  Federal  Reserve  Bank 
in  the  amount  required  by  paragraph  (a). 
Such  securities  shall  comply  with  the 
requirements  of  §§  726, 106(c)  and 
726.107  of  this  subchapter.  In  a  case  in 
which  the  effective  order  was  issued  by 
a  district  director,  the  district  director 
shall  be  considered  the  appropriate 
adjudication  officer.  In  any  other  case, 
the  administrative  law  judge  who  issued 
the  most  recent  decision  in  the  case,  or 
such  other  administrative  law  judge  as 
the  Chief  Administrative  Law  Judge 
shall  designate,  shall  be  considered  the 
appropriate  adjudication  officer,  and 
shall  issue  an  order  under  this 
paragraph  on  motion  of  the  Director. 
The  administrative  law  judge  shall  have 
jurisdiction  to  issue  an  order  under  this 
paragraph  notwithstanding  the 
pendency  of  an  appeal  of  the  award  of 
benefits  with  the  Benefits  Review  Board 
or  court. 

(d)  An  order  issued  under  this  section 
shall  be  considered  effective  when 
issued.  Disputes  regarding  such  orders 
shall  be  resolved  in  accordance  with 
subpart  F  of  this  part. 

(e)  Notwithstanding  any  further 
review  of  the  order  in  accordance  with 
subpart  F  of  this  part,  if  an  operator  or 
other  employer  subject  to  an  order 
issued  under  this  section  fails  to  comply 
with  such  order,  the  appropriate 
adjudication  officer  shall  certify  such 
non-compliance  to  the  appropriate 
United  States  district  court  in 
accordance  with  §  725.35'l(c). 

(0  Security  posted  in  accordance  with 
this  section  may  be  used  to  make 
payment  of  benefits  that  become  due 
with  respect  to  the  claim  in  accordance 
with  §  725.502.  In  the  event  that  either 
the  order  awarding  compensation  or  the 
order  issued  under  this  section  is 
vacated  or  reversed,  the  operator  or 
other  employer  may  apply  to  the 
appropriate  adjudication  officer  for  an 
order  authorizing  the  return  of  any 
amounts  deposited  with  the  United 
States  Treasurer  and  not  yet  disbursed, 
and  such  application  shall  be  granted.  If 
at  any  time  the  Director  determines  that 
additional  security  is  required  beyond 
that  initially  required  by  paragraph  (b), 
he  may  request  the  operator  or  other 
employer  to  increase  the  amount.  Such 
request  shall  be  treated  as  if  it  were 
issued  under  paragraph  (a)  of  this 
section. 

(g)  If  a  coal  mine  construction  or 
transportation  employer  fails  to  comply 
with  an  order  issued  under  paragraph 
(c),  and  such  employer  is  a  corporation, 


the  provisions  of  §  725.609  shall  be 
applicable  to  the  president,  secretary, 
and  treasurer  of  such  employer. 

§  725.607    Payments  in  additton  to 
compensation. 

(a)  If  any  benefits  payable  under  the 
terms  of  an  award  by  a  district  director 
(§  725.419(d)),  a  decision  and  order  filed 
and  served  by  an  administrative  law 
judge  C^  725.478).  or  a  decision  filed  by 
the  Board  or  a  U.S.  court  of  appeals,  are 
not  paid  by  an  operator  or  other 
employer  ordered  to  make  such 
payments  within  10  days  after  such 
payments  become  due,  there  shall  be 
added  to  such  unpaid  benefits  an 
amount  equal  to  20  percent  thereof, 
which  shall  be  paid  to  the  claimant  at 
the  same  time  as,  but  in  addition  to, 
such  benefits,  unless  review  of  the  order 
making  such  award  is  sought  as 
provided  in  sec;tion  21  of  the  LHWC.A 
and  an  order  staying  payments  has  t)een 
issued. 

(b)  If,  on  account  of  an  operator's  or 
other  employer's  failure  to  pay  benefits 
as  provided  in  paragraph  (a)  of  this 
section,  benefit  payments  are  made  by 
the  fund,  the  eligible  claimant  shall 
nevertheless  be  entitled  to  receive  such 
additional  compensation  to  which  he  or 
she  may  be  eligible  under  paragraph  (a) 
ot  this  section,  with  respect  to  all 
amounts  paid  by   he  fund  on  behalf  of 
such  operator  or  ither  employer 

Ic)  Tne  fund  shall  not  be  liable  for 
payments  in  addition  to  compensation 
under  any  circ:umstances. 

§725.608    Interest 

(a)(1)  In  any  case  in  which  an  operator 
fails  to  pay  benefits  that  are  due 
(§  725.502),  the  beneficiary  shall  also  be 
entitled  to  simple  annual  interest, 
computed  from  the  date  on  which  the 
benefits  were  due.  The  interest  shall  be 
computed  through  the  date  on  which 
the  operator  paid  the  benefits,  except 
that  the  beneficiary  shall  not  be  entitled 
to  interest  for  any  period  following  the 
date  on  which  the  beneficiary  received 
pavment  of  any  benefits  from  the  hind 
pursuant  to  §725.522. 

(2)  In  any  ca.- .  in  which  an  operator 
is  liable  for  the  payment  of  retroactive 
benefits,  the  beneficiary  shall  also  be 
entitled  to  simple  annual  interest  on 
such  benefits,  computed  from  "^0  days 
after  the  date  of  the  first  determination 
that  such  an  award  should  be  made.  The 
first  determination  that  such  an  award 
should  be  made  may  be  a  distric. 
director's  initial  determination  of 
entitlement,  an  award  made  by  an 
administrative  law  judge  or  a  decision 
by  the  Board  or  a  court,  whichever  is  the 
first  such  determination  of  entitlement 
made  upon  the  claim. 
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(3)  In  any  rase  in  which  an  operator 
IS  liable  for  the  payment  of  additional 
compensation  (^  725.807).  the 
benerujiary  shall  also  be  entitled  to 
simple  annual  interest  computed  from 
the  date  upon  which  the  beneficiary's 
right  to  additional  compensation  first 
arose. 

(4)  In  any  case  in  which  an  operator 
is  liable  for  the  payment  of  medical 
benefits,  the  beneficiary  or  medical 
provider  to  whom  such  benefits  are 
owed  shall  also  be  entitled  to  simple 
annual  interest,  computed  from  the  date 
upon  which  the  services  were  rendered, 
or  from  M)  days  after  the  date  of  the  first 
determination  that  the  miner  is 
generally  entitled  to  medical  benefits, 
whichever  is  later.  The  first 
determination  that  the  miner  is 
generally  entitled  to  medical  benefits 
may  be  a  district  director's  initial 
determination  of  entitlement,  an  award 
made  by  an  administrative  law  ludge  or 
a  decision  by  the  Board  or  a  court, 
whichever  is  the  first  such 
determination  of  general  entitlement 
made  upon  the  claim.  The  interest  shall 
be  computed  through  the  date  on  which 
the  operator  paid  the  benefits,  except 
that  the  beneficiary  shall  not  be  entitled 
to  interest  for  any  period  following  the 
date  on  which  the  beneficiar\'  received 
payment  of  any  benefits  from  the  fund 
pursuant  to  §  725. .'i22  or  subpart  I  of  this 
part. 

(b)  If  an  operator  or  other  employer 
fails  or  refuses  to  pay  any  or  ail  benefits 
due  pursuant  to  an  award  of  benefits  or 
an  initial  determination  of  eligibility 
made  by  the  district  dire<;tor  and  the 
fund  undertakes  such  payments,  such 
operator  or  other  employer  shall  be 
liable  to  the  fund  for  simple  annual 
interest  on  all  payments  made  by  the 
fund  for  which  such  operator  is 
determined  liable,  computed  from  the 
first  date  on  which  such  benefits  are 
paid  by  the  fund,  in  addition  to  such 
operator's  liability  to  the  fund,  as  is 
otherwise  provided  in  this  part.  Interest 
payments  owed  pursuant  to  this 
paragraph  shall  be  paid  directly  to  the 
fund. 

(c)  In  any  case  in  which  an  operator 

is  liable  for  the  payment  of  an  attorney's 
fee  pursuant  to  §  725.367,  and  the 
attorney's  fee  is  payable  because  the 
award  of  benefits  has  become  final,  the 
attorney  shall  also  be  entitled  to  simple 
annual  interest,  computed  from  the  date 
on  which  the  attorney's  fee  was 
awarded.  The  interest  shall  be 
computed  through  the  date  on  which 
the  operator  paid  the  attorney's  fee. 

(d)  The  rates  of  interest  applicable  to 
paragraphs  (a),  (b).  and  (c)  of  this 
secHon  shall  be  computed  as  follows: 


(1)  For  all  amounts  outstanding  prior 
to  January  1,  1982,  the  rate  shall  be  6% 
simple  annual  interest; 

(2)  For  all  amounts  outstanding  fVn- 
any  period  during  calendar  year  1982, 
the  rate  shall  be  15%  simple  annual 
interest;  and 

(3)  For  all  amounts  outstanding 
during  any  period  after  calendar  year 
1982,  the  rate  shall  be  simple  annual 
interest  at  the  rate  established  bv  section 
6621  of  the  Internal  Revenue  Code  of 
1954  which  is  in  effect  for  such  period. 

(e)  The  fund  shall  not  be  liable  for  the 
payment  of  interest  under  any 
circum.stances,  other  than  the  payment 
of  interest  on  advances  from  the  United 
States  Treasury  as  provided  by  section 
9501(c)  of  the  Internal  Revenue  Code  of 
1954. 

§  725.609    Enforcement  against  other 
persons. 

In  any  case  in  which  an  award  of 
benefits  creates  obligations  on  the  part 
of  an  operator  or  insurer  that  may  be 
enforced  under  the  provisions  of  this 
subpart,  such  obligations  may  also  be 
enforced,  in  the  discretion  of  the 
Secretary  or  district  director,  as  follows: 

(a)  In  a  case  in  which  the  operator  is 
a  sole  proprietorship  or  partnership, 
against  any  person  who  owned,  or  was 
a  partner  in,  such  operator  during  any 
period  commencing  on  or  after  the  date 
on  which  the  miner  was  last  employed 
by  the  operator; 

(b)  In  a  case  in  which  the  operator  is 
a  corporation  that  failed  to  secure  its 
liability  for  benefits  in  accordance  with 
section  423  of  the  Act  and  §  726.4,  and 
the  operator  has  not  secured  its  liability 
for  the  claim  in  accordance  with 

§  725.606,  against  any  person  who 
served  as  the  president,  secretary,  or 
treasurer  of  such  corporation  during  any 
period  commencing  on  or  after  the  date 
on  which  the  miner  was  last  employed 
by  the  operator; 

(c)  In  a  case  in  which  the  operator  is 
no  longer  capable  of  assuming  its 
liability  for  the  payment  of  benefits 

(§  725.494(e)),  against  any  operator 
which  became  a  successor  operator  with 
respect  to  the  liable  operator  (§  725.492) 
after  the  date  on  which  the  claim  was 
filed,  beginning  with  the  most  recent 
such  successor  operator; 

(d)  In  a  case  in  which  the  operator  is 
no  longer  capable  of  assuming  its 
liability  for  the  payment  of  benefits 

{§  725  494(e)),  and  such  operator  was  a 
subsidiary  of  a  parent  company  or  a 
product  of  a  joint  venture,  or  was 
substantially  owned  or  controlled  by 
another  business  entity,  against  such 
parent  entity,  any  member  of  such  joint 
venture,  or  such  controlling  business 
entity;  or 


(e)  Against  any  other  person  who  has 
assumed  or  succeeded  to  the  obligations 
of  the  operator  or  insurer  by  operation 
of  any  state  or  federal  law,  or  by  any 
other  means. 

§  725.620    Failure  to  secure  benefits;  ottier 
penalties. 

(a)  If  an  operator  fails  to  discharge  its 
insurance  obligations  under  the  Act,  the 
provisions  of  subpart  D  of  part  726  shall 
apply. 

(b)  Any  employer  who  knowingly 
transfers,  sells,  encumbers,  assigns,  or  in 
any  manner  disposes  of,  conceals, 
secrets,  or  destroys  any  property 
belonging  to  such  employer,  after  one  of 
its  employees  has  been  injured  within 
the  purview  of  the  Act,  and  with  intent 
to  avoid  the  payment  of  benefits  under 
the  Act  to  such  miner  or  his  or  her 
dependents,  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of 
not  more  than  $1,000.  or  by 
imprisonment  for  not  more  than  one 
year,  or  by  both.  In  any  case  where  such 
employer  is  a  corporation,  the  president, 
secretary,  and  treasurer  thereof  shall  be 
also  severally  liable  for  such  penalty  or 
imprisonment  as  well  as  jointly  liable 
with  such  corporation  for  such  fine. 

(c)  No  agreement  by  a  miner  to  pay 
any  portion  of  a  premium  paid  to  a 
carrier  by  such  miner's  employer  or  to 
contribute  to  a  benefit  hind  or 
department  maintained  by  such 
employer  for  the  purpose  of  providing 
benefits  or  medical  services  and 
supplies  as  required  by  this  part  shall  be 
valid;  and  any  employer  who  makes  a 
deduction  for  such  purpose  from  the 
pay  of  a  miner  entitled  to  benefits  under 
the  Act  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  more  than 
$1,000. 

(d)  No  agreement  by  a  miner  to  waive 
his  or  her  right  to  benefits  under  the  Act 
and  the  provisions  of  this  part  shall  be 
vahd. 

(e)  This  section  shall  not  affect  any 
other  liability  of  the  employer  under 
this  part. 

§  725.621     Reports. 

(a)  Upon  making  the  first  payment  of 
benefits  and  upon  suspension, 
reduction,  or  increase  of  payments,  the 
operator  or  other  employer  responsible 
for  making  payments  shall  immediately 
notify  the  district  director  of  the  action 
taken,  in  accordance  with  a  form 
prescribed  by  the  Office. 

(b)  Within  16  days  after  final  payment 
of  benefits  has  been  made  by  an 
employer,  such  employer  shall  so  notify 
the  district  director,  in  accordance  with 
a  form  prescribed  by  the  Office,  stating 
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that  such  final  payment,  has  been  made, 
the  total  amouit  of  benefits  paid,  the 
name  of  the  beneficiary,    n  '  such  other 
information  as  the  Office  deems 
pertinent. 

(c)  The  Director  may  from  time  to 
time  prescribe  such  additional  reports  to 
be  made  by  operators,  other  employers, 
or  carriers  as  the  Director  may  consider 
necessary  for  the  efficient 
administration  of  the  Act. 

(d)  Any  employer  who  fails  or  refuses 
to  file  any  report  required  of  such 
employer  under  this  section  shall  be 
subject  to  a  civil  penalty  not  to  exceed 
$500  for  each  failure  or  refusal,  which 
penalty  shall  be  determined  in 
accordance  with  the  procedures  set 
forth  in  subpart  D  of  part  726,  as 
appropriate.  The  maximum  penalty 
applicable  to  any  violation  of  this 
paragraph  that  takes  place  after 
(effective  date  of  the  final  rule]  shall  be 
$550. 

(e)  No  request  for  information  or 
response  to  such  request  shall  be 
considered  a  report  for  purposes  of  this 
section  or  the  Act,  unless  it  is  so 
designated  by  the  Director  or  by  this 
section. 

(.Approved  by  the  Office  of  Manaj^ement  and 
Budget  under  control  number  1215-0064) 
(Pub.  L.  No.  96-511) 

Subpart  J — Medical  Benefits  and 
Vocational  Rehabilitation 

§  725.701    Availability  of  medical  benefits. 

(a)  A  miner  who  is  determined  to  be 
eligible  for  benefits  under  this  part  or 
part  727  of  this  sub<:hapter  (see 

§  725.4(d))  is  entitled  to  medical 
benefits  as  set  forth  in  this  subpart  as  of 
the  date  of  his  or  her  claim,  but  in  no 
event  before  January  1,  1974.  No 
medical  benefits  shall  be  provided  to 
the  survivor  or  dependent  of  a  miner 
under  this  part. 

(b)  A  responsible  operator,  other 
employer,  or  where  there  is  neither,  the 
fund,  shall  furnish  a  miner  entitled  to 
benefits  under  this  part  with  such 
medical,  surgical,  and  other  attendance 
and  treatment,  nursing  and  hospital 
services,  medicine  and  apparatus,  and 
any  other  medical  service  or  supply,  for 
such  periods  as  the  nature  of  the  miner's 
pneumoconiosis  and  ancillary 
pulmonary  conditions  and  disability 
require. 

(c)  The  medical  benefits  referred  to  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  include  palliative  measures  useful 
only  to  prevent  pain  or  discomfort 
associated  with  the  miner's 
pneumoconiosis  or  attendant  disability. 

(d)  The  costs  recoverable  under  this 
subpart  shall  include  the  reasonable 
cost  of  travel  necessary  for  medical 


treatment  (to  be  determined  in 
accordance  with  prevailing  United 
States  government  mileage  rates)  and 
the  reasonable  documented  cost  to  the 
miner  or  medical  provider  incurred  in 
communicating  with  the  employer, 
carrier,  or  district  director  on  matters 
connected  with  medical  benefits. 

(e)  If  a  miner  receives  treatment,  as 
de.scribed  in  this  section,  for  any 
pulmonary  disorder,  there  shall  be  a 
rebuttable  presumption  that  the  disorder 
is  caused  or  aggravated  by  the  miner's 
pneumoconiosis.  The  presumption  may 
be  rebutted  by  evidence  that  the  specific 
disorder  being  treated  is  neither  related 
to,  nor  aggravated  by.  the  miner's 
pneumoconiosis.  The  party  liable  for  the 
payment  of  benefits  shall  bear  the 
burden  to  rebut  the  presumption  (see 
§725.103). 

(f)  Evidence  that  the  miner  does  not 
have  pneumoconiosis  or  is  not  totally 
disabled  by  pneumoconiosis  arising  out 
of  coal  mine  employment  is  insufficient 
to  establish  any  fact  concerning  a 
miner's  entitlement  to  medical  benefits 
under  this  subpart. 

§  725.702    Claims  for  medical  benefits  only 
under  section  11  of  the  Reform  Act. 

(a)  Section  11  of  the  Reform  Act 
directs  the  Secretary  of  Health. 
Education  and  Welfare  to  notify  each 
miner  receiving  benefits  under  part.  B  of 
title  IV  of  the  Act  that  he  or  she  may  file 
a  claim  for  medical  treatment  benefits 
described  in  this  subpart.  Section 
725.308(b)  of  this  subpart  provides  that 
a  claim  for  medical  treatment  benefits 
shall  be  filed  on  or  before  December  31. 
1980,  unless  the  period  is  enlarged  for 
good  cause  shown.  This  section  sets 
forth  the  rules  governing  the  processing, 
adjudication,  and  payment  of  claims 
filed  under  se<:f ion  11. 

(b)  (1)  A  claim  filed  pursuant  to  the 
notice  described  in  paragraph  (a)  of  this 
section  shall  be  considered  a  claim  for 
medical  benefits  only,  and  shall  be  filed. 
processed,  and  adjudicated  in 
accordance  with  the  provisions  of  this 
part,  except  as  provided  in  this  section. 
While  a  claim  for  medical  benefits  must 
be  treated  as  anv  other  claim  filed  under 
part  C  of  title  IV  of  the  AcA,  the 
Department  shall  accept  the  Social 
Security  Administration's  finding  of 
entitlement  as  its  initial  determination. 

(2)  In  the  case  of  a  part  B  beneficiary 
whose  coal  mine  employment 
terminated  before  January  1.  1970.  the 
Secretary  shall  make  an  immediate 
award  of  medical  benefits.  Where  the 
part  B  beneficiary's  coal  mine 
employment  terminated  on  or  after 
January  1,  1970,  the  Secretary  shall 
immediately  authorize  the  payment  of 
medical  benefits  and  thereafter  inform 


the  responsible  operator,  if  any,  of  the 
operators  right  to  contest  the  claimant's 
entitlement  for  mtdicnl  benefits. 

(c)  A  miner  on  whose  behalf  a  claim 
is  filed  under  this  section  (see 

*5  725.301)  must  have  been  alive  on 
March  1.  1978,  in  order  for  the  claim  to 
be  c;onsidered. 

(d)  The  criteria  contained  in  subpart 
C  of  part  727  of  this  subchapter  (see 

§  7Z5.4(dl)  are    pplicable  to  claims  for 
medical  benefits  filed  under  this 
section. 

(e)  No  determination  made  with 
respect  to  a  claim  filed  under  this 
section  shall  affec.t  any  determination 
previously  made  by  the  Social  Security 
Administration  The  Social  Securitv 
.Administration  mav.  however,  reopen  a 
previously  approved  i:laim  if  the 
conditions  set  forth  in  §  410.672(c)  of 
this  chapter  are  present  These 
conditions  are  generally  limited  to  fraud 
or  concealment 

(fl  If  medical  benefits  are  awarded 
under  this  section,  such  benefits  shall 
be  payable  by  a  responsible  coal  mine 
operator  (see  subpart  G  of  this  part),  if 
the  miner's  last  employment  occurred 
on  or  after  )anuar\  1,  1970,  and  in  all 
other  cases  by  the  fund.  .An  operator 
which  may  be  required  to  provide 
medical  treatment  benefits  to  a  miner 
under  this  section  shall  have  the  right 
to  participate  in  the  adjudication  of  the 
claim  as  is  otherwise  provided  in  this 
part. 

(g)  Any  miner  whose  coal  mine 
employment  terminated  after  January  1, 
1970,  mav  be  required  to  submit  to  a 
medical  examination  requested  bv  an 
identified  operator.  The  unreasonable 
refusal  to  submit  to  such  an 
examination  shall  have  the  same 
consequences  as  are  provided  under 
§725.414. 

(h)  If  a  minor  is  determined  eligible 
for  medical  benefits  in  accordance  with 
this  section,  such  benefits  shall  be 
provided  from  the  date  of  filing,  exi;ept 
that  such  benefits  may  also  include 
payments  for  any  unreimbursed  medical 
treatment  costs  incurred  personally  by 
such  miner  during  the  period  from 
January  1.  1974,  to  the  date  of  filing 
which  are  attributable  to  medical  care 
required  as  a  result  of  the  miner's  total 
disability  due  to  pneumoconiosis.  No 
reimbursement  for  health  insurance 
premiums,  taxes  attributable  to  any 
public  health  insurance  coverage,  or 
other  deduction  or  payments  made  for 
the  purpose  of  se<;uring  third  party 
liability  for  medical  care  costs  is 
authorized  by  this  section.  If  a  miner 
seeks  reimbursement  for  medical  care 
c;osts  personally  incurred  before  the 
filing  of  a  claim  under  this  section,  the 
district  director  sfiall  require 
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documented  proof  of  the  nature  of  the 
medical  service  provided,  tho  identity  of 
the  iTiedical  provider,  the  cost  of  the 
service,  and  the  f.ict  that  the  cost  was 
paid  by  the  miner,  before 
reimbursement  for  such  cost  may  be 
awarded. 

§725.703    Physician  defined. 

The  term    physician"  includes  only 
doctors  of  niedicuie  (MD)  and 
osteopathic  practitioners  within  the 
s(  ope  of  their  practices  as  defined  by 
State  law  No  treatment  or  medical 
services  performed  hv  any  other 
practitioner  of  the  healing  arts  is 
liuthorized  by  this  part,  unless  such 
treatment  or  service  is  authorized  and 
supervised  both  by  a  physician  as 
defined  in  this  section  and  the  district 
director. 

§  725.704    Notification  of  right  to  medical 
benefits;  authorization  of  treatment. 

(a)  Upon  notification  to  a  miner  of 
such  miner's  entitlement  to  benefits,  the 
Office  shall  provide  the  miner  with  a 
list  of  authorized  treating  physicians 
and  medical  facilities  ui  the  area  of  the 
miner's  residence.  The  miner  may  select 
a  physician  from  this  list  or  mav  select 
another  physician  with  approval  of  the 
Office.  VVhere  emergency  services  are 
ne<:essary  and  appropriate, 
authorization  by  the  Office  shall  not  be 
required. 

(b)  The  Office  may,  on  its  own 
initiative,  or  at  the  reque.st  of  a 
responsible  operator,  order  a  change  of 
physicians  or  facilities,  but  only  where 
it  has  been  determined  that  the  change 
IS  desirable  or  necessary  in  the  best 
interest  of  the  miner.  The  miner  may 
change  physicians  or  facilities  subject  to 
the  approval  of  the  Office. 

(c)  If  adequate  treatment  cannot  be 
obtained  in  the  area  of  the  claimant's 
residence,  the  Office  may  authorize  the 
use  of  physicians  or  medical  facilities 
outside  such  area  as  well  as 
reimbursement  for  travel  expenses  and 
overnight  accommodations 

§  725.705    Arrangements  for  medical  care. 

(a)  Operator  licibilitv  If  lUi  operator 
has  been  determined  liable  for  the 
payment  of  l)enefits  to  a  miner,  the 
Office  shall  notify  such  operator  or 
insurer  of  the  names,  addres.ses.  and 
telephone  numbers  of  the  authorized 
providers  of  medical  benefits  chosen  by 
an  entitled  miner,  wnd  shall  require  the 
operator  or  insurer  to 

(1)  Notify  the  miner  and  the  providers 
chosen  that  such  operator  will  be 
responsible  for  the  cost  of  medical 
services  provided  to  the  miner  on 
account  of  the  miner's  total  di.sability 
due  to  pneumoconiosis: 


(2)  Designate  a  person  or  persons  with 
decisionmaking  authority  with  whom 
the  Office,  the  miner  and  authorized 
providers  may  communicate  on  matters 
involving  medical  benefits  provided 
under  this  subpart  and  notify  the  Office. 
miner  and  providers  of  such 
designation; 

(3)  Make  arrangements  for  the  direct 
reimbursement  of  providers  for  their 
services. 

(b)  Fund  liability.  If  there  is  no 
operator  found  liable  for  the  payment  of 
benefits,  the  Office  shall  make  necessary 
arrangements  to  provide  medical  care  to 
the  miner,  notify  the  miner  and  medical 
care  facility  selected  of  the  liability  of 
the  fund,  designate  a  person  or  persons 
with  whom  the  miner  or  provider  may 
communicate  on  matters  relating  to 
medical  care,  and  make  arrangements 
for  the  direct  reimbursement  of  the 
medical  provider. 

§  725.706    Authorization  to  provide  medical 
services. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  medical  services  from 
an  authorized  provider  which  are 
payable  under  §  725.701  shall  not 
require  prior  approval  of  the  Office  or 
the  responsible  operator. 

(b)  Except  where  emergency  treatment 
is  required,  prior  approval  of  the  Office 
or  the  responsible  operator  shall  be 
obtained  before  any  hospitalization  or 
surgery,  or  before  ordering  an  apparatus 
for  treatment  where  the  purchase  price 
exceeds  $300.  A  request  for  approval  of 
non-emergency  hospitalization  or 
surgery  shall  be  ai;;ted  upon 
expeditiously,  and  approval  or 
disapproval  will  be  given  by  telephone 
if  a  written  response  cannot  be  given 
within  7  days  following  the  request.  No 
employee  of  the  Department  of  Labor, 
other  than  a  district  director  or  the 
Chief.  Branch  of  Medical  Analysis  and 
Services.  DCMWC,  is  authorized  to 
approve  a  request  for  hospitalization  or 
surgery  by  telephone. 

(c)  Payment  for  medical  services. 
treatment,  or  an  apparatus  shall  be  made 
at  no  more  than  tfie  rate  prevailing  in 
the  community  in  which  the  providing 
physician,  medical  facility  or  supplier  is 
located. 

§725.707    Reports  of  physicians  and 
supervision  of  medical  care. 

(a)  Within  30  days  following  the  first 
medical  or  surgical  treatment  provided 
under  §72,5.701,  the  treating  physician 
or  facility  shall  furnish  to  tfie  Office  and 
the  responsible  operator,  if  any.  a  report 
of  such  treatment. 

(b)  In  order  to  pennit  continuing 
supervision  of  the  medieval  care 
provided  to  the  miner  with  respect  to 


the  necessity,  character  and  sufficienc;y 
of  any  medical  care  furnished  or  to  be 
furnished,  the  treating  physician, 
fac:ility,  employer  or  carrier  shall 
provide  such  reports  in  addition  to 
those  required  by  paragraph  (a)  of  this 
section  as  the  Offic:e  may  from  time  to 
time  require.  Within  the  discretion  of 
the  district  direc;tor.  payment  may  be 
refu.sed  to  any  medical  provider  who 
fails  to  submit  any  report  required  by 
this  section. 


§725.708 
benefits. 


Disputes  concerning  medical 


(a)  Whenever  a  dispute  develops 
concerning  medical  services  under  this 
part,  the  district  director  shall  attempt 
to  informally  resolve  such  dispute.  In 
this  regard  the  district  director  may,  on 
his  or  her  own  initiative  or  at  the 
request  of  the  responsible  operator  order 
the  claimant  to  submit  to  an 
examination  by  a  physician  selected  by 
the  district  director. 

(b)  If  no  informal  resolution  is 
accomplished,  the  district  director  shall 
refer  the  case  to  the  Office  of 
Administrative  Law  Judges  for  hearing 
in  accordanc:e  with  this  part.  Any  such 
hearing  shall  be  scheduled  at  the 
earliest  possible  time  and  shall  take 
precedence  over  all  other  requests  for 
hearing  except  for  prior  requests  for 
hearing  arising  under  this  section  and  as 
provided  by  §  727.405  of  this  subchapter 
(see  §  725.4(d)).  During  the  pendency  of 
such  adjudication,  the  Director  may 
order  the  payment  of  medical  benefits 
prior  to  final  adjudication  under  the 
same  conditions  applicable  to  benefits 
awarded  under  §  725.522. 

(c)  In  the  development  or  adjudication 
of  a  dispute  over  medical  benefits,  the 
adjudication  officer  is  authorized  to  take 
whatever  action  may  be  necessary  to 
protect  the  health  of  a  totally  disabled 
miner. 

(d)  Any  interested  medic:;al  provider 
may,  if  appropriate,  be  made  a  party  to 
a  dispute  over  medical  benefits. 

§  725.710    Objective  of  vocational 
rehabilitation. 

The  objective  of  vcxjational 
rehabilitation  is  the  return  of  a  miner 
who  is  totally  disabled  for  work  in  or 
around  a  coal  mine  and  who  is  unable 
to  utilize  those  skills  which  were 
employed  in  the  miner's  coal  mine 
employment  to  gainful  employment 
e:ommensurate  with  such  miner's 
physical  impairment.  This  objective 
may  be  achieved  through  a  program  of 
re-evaluation  and  redirection  of  the 
miner's  abilities,  or  retraining  in  another 
occupation,  and  selective  job  placement 
assistanc;e. 
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§725.711     Requests  for  referral  to 
vocational  rehabilitation  assistance. 

Each  miner  who  has  been  determined 
entitled  to  receive  benefits  under  part  C 
of  title  IV  of  the  Act  shall  be  informed 
by  the  OVVCP  of  the  availability  and 
advisability  of  vocational  rehabilitation 
services.  If  such  miner  chooses  to  avail 
himself  or  herself  of  vocational 
rehabilitation,  his  or  her  request  shall  be 
processed  and  referred  bv  OWCP 
vocational  rehabilitation  advisors 
pursuant  to  the  provisions  of  §§  702.501 
through  702.508  of  this  chapter  as  is 
appropriate. 

5.  Part  726  is  proposed  to  be  revised 
as  follows: 

PART  726— BLACK  LUNG  BENEFITS; 
REQUIREMENTS  FOR  COAL  MINE 
OPERATOR'S  INSURANCE 

Subpart  A — General 

Sec. 

726.1  Statuton,'  insurance  requirements  for 
coal  mine  operators. 

726.2  Purpose  and  scope  of  this  part. 

726.3  Relationship  of  this  part  to  other  parts 
in  this  subchapter. 
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Subpart  A — General 

§  726.1    Statutory  insurance  requirements 
for  coal  mine  operators. 

Section  423  of  title  IV  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  as 
amended  (hereinafter  the  Act)  requires 
each  coal  mine  operator  who  is 
operating  or  has  operated  a  coal  mine  in 
a  State  which  is  not  included  in  the  list 
published  by  the  Secretary  (see  part  722 
of  this  chapter)  to  secure  the  payment  of 
benefits  for  which  he  may  be  found 
liable  under  section  422  of  the  Act  and 
the  provisions  of  this  subchapter  by 
either: 

(a)  Qualifying  as  a  self-insurer,  or 

(b)  By  subscribing  to  and  maintaining 
in  force  a  commercial  insurance 


contract  (including  a  policy  or  contract 
procured  from  a  State  agency). 

§  726.2    Purpose  and  scope  of  this  part. 

(a)  This  pari  provides  rules  directing 
and  controlling  the  i;irc:umstani;es  under 
which  a  coal  mine  operator  shall  fulfill 
his  insurance  obligations  under  the  Act. 

(h)  This  subpart  A  sets  forth  the  scope 
and  purpose  of  this  part  and  generally 
describes  the  statutory  frameyvork 
within  which  this  part  is  o[)erative. 

(c)  Subpart  H  of  this  part  sets  forth  the 
criteria  a  coal  mine  operator  must  meet 
in  order  to  qualify  as  a  self-insurer. 

(d)  Subpart  C  of  this  part  sets  forth  the 
rules  and  regulations  of  the  Secretary 
governing  contracts  of  insurance  entered 
into  by  coal  operators  and  commercial 
insurance  sources  for  the  payment  of 
black  lung  benefits  under  part  C  of  the 
Act. 

(e)  Subpart  D  of  this  part  sets  forth  the 
niles  governing  the  imposition  of  civil 
money  penalties  on  coal  mine  operators 
that  fail  to  secure  their  liability  under 
the  .Act 

§  726.3     Relationship  of  this  part  to  other 
parts  in  this  subchapter. 

(a)  This  part  726  implements  and 
effectuates  responsibilities  for  the 
payment  of  black  lung  benefits  placed 
upon  coal  operators  by  sections  415  and 
422  of  the  Act  and  the  regulations  of  the 
Secretary  in  this  subchapter, 
particularly  those  set  forth  in  part  725 
of  this  subchapter  All  definitions. 
u.sages.  procedures,  and  other  rules 
affecting  the  responsibilities  of  coal 
operators  prescribed  in  parts  715,  720. 
and  725  of  this  subchapter  are  hereby 
made  applicable,  as  appropriate,  to  this 
part  726 

(b) In  the  event  that  an  apparent 
conflict  arises  between  the 
interpretation  of  any  provision  in  this 
part  726  and  the  interpretation  of  some 
provision  appearing  in  a  different  pan 
of  this  chapter,  the  conflicting 
provisions  shall  be  read  harmoniousU 
to  the  fullest  extent  possible.  In  the 
event  that  a  harmonious  interpretation 
of  the  provisions  is  impossible,  the 
provision  or  provisions  of  this  part  shall 
govern  insofar  as  the  question  is  one 
which  arises  out  of  a  dispute  over  the 
responsibilities  and  obligations  of  coal 
mine  operators  to  secure  the  payment  of 
black  lung  benefits  as  prescribed  by  the 
Act.  No  provision  of  this  part  shall  be 
operative  as  to  matters  falling  outside 
the  purview  of  this  part, 

§  726.4    Who  must  obtain  insurance 
coverage. 

(a)  Section  423  of  part  C  of  title  IV  of 
the  Act  requires  each  operator  of  a  coal 
mine  or  former  operator  in  any  State 
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which  does  meet  the  requirements 
prescribed  by  the  Secretary  pursuant  to 
section  41 1  of  part  C  of  title  IV  of  the 
Act  to  self-insure  or  obtain  a  policy  or 
contract  of  insurance  to  guarantee  the 
payment  of  benefits  for  whK:h  such 
operator  may  be  adjudicateci  liable 
under  section  422  of  the  Act.  In  enacting 
sections  422  and  42.T  of  the  Act 
Congress  has  unambiguously  expressed 
its  intent  that  coal  mine  operators  bear 
the  cost  of  providing  the  benefits 
established  bv  part  C  of  title  IV  of  the 
Ac:t.  Section  ^  of  the  Act  defines  an 
"operator"  as  any  owner,  lessee,  or 
other  person  who  operates,  controls,  or 
supervises  a  coal  mine. 

(b)  Section  422(i)  of  the  Act  clearly 
recognizes  that  any  individual  or 
business  entity  who  is  or  was  a  coal 
mine  operator  may  be  found  liable  for 
the  payment  of  pneumoconiosis  benefits 
after  December  31,  1973.  Within  this 
framework  it  is  clear  that  the  Secretary 
has  wide  latitude  for  determining  which 
operator  shall  be  liable  for  the  payment 
of  part  C  benefits.  Comprehensive 
standards  have  been  promulgated  in 
subpart  G  of  part  725  of  this  subchapter 
for  the  purpose  of  guiding  the  Secretary 
in  making  such  determination.  It  must 
be  noted  that  pursuant  to  these 
standards  any  parent  or  subsidiary 
corporation,  any  individual  or  corporate 
partner,  or  partnership,  any  lessee  or 
lessor  of  a  coal  mine,  any  joint  venture 
or  participant  in  a  joint  venture,  any 
transferee  or  transferor  of  a  corporation  . 
or  other  business  entity,  anv  former, 
current,  or  future  operator  or  any  other 
form  of  business  entity  whic:h  has  had 
or  will  have  a  substantial  and 
reasonably  direct  interest  in  the 
operation  of  a  coal  mine  mav  be 
determined  liable  for  the  payment  of 
pneumoconiosis  benefits  after  December 
31,  1973.  The  failure  of  any  such 
business  entity  to  self-insure  or  obtain  a 
policy  or  contract  of  insurance  shall  in 
no  way  relieve  such  business  entity  of 
its  obligation  to  pay  pneumoconiosis 
benefits  in  respect  of  any  case  in  which 
such  business  entity's  responsibility  for 
such  payments  has  been  properly 
adjudicated.  Any  business  entity 
described  in  this  section  shall  take 
appropriate  steps  to  insure  that  any 
liability  imposed  by  part  C  of  the  Act  on 
such  business  entity  shall  be 
dischargeable. 

§  726.5    Effective  date  of  insurance 
coverage. 

Pursuant  to  section  422(c)  of  part  C  of 
title  IV  of  the  Act,  no  coal  mine  operator 
shall  be  responsible  for  the  payment  of 
any  benefits  whatsoever  for  any  period 
prior  to  January  1,  1974.  However,  coal 
mine  operators  shall  be  liable  as  of 


January  1,  1974,  for  the  payment  of 
benefits  in  respect  of  claims  which  were 
filed  under  section  415  of  part  B  of  title 
IV  of  the  Act  after  July  1,  1973,  Section 
415(a)(3)  requires  fhe  Secretary  to  notify 
any  operator  who  may  be  liable  for  the 
payment  of  benefits  under  part  C  of  title 
IV  beginning  on  January  1.  1974,  of  the 
pendency  of  a  sec:tion  415  claim. 
Section  415(a)(5)  declares  that  any 
operator  who  has  been  notified  of  the 
pendency  of  a  section  415  claim  shall  be 
bound  by  the  determination  of  the 
Secretary  as  to  such  operator's  liability 
and  as  to  the  claimant's  entitlement  to 
benefits  as  if  the  claim  were  filed  under 
part  C  of  title  IV  of  the  Act  and  section 
422  thereof  had  been  applicable  to  such 
operator.  Therefore,  even  though  no 
benefit  payments  shall  be  required  of  an 
operator  prior  to  January  1,  1974,  the 
liability  for  these  payments  may  be 
finally  adjudicated  at  any  time  after  July 
1.  1973.  Neither  the  failure  of  an 
operator  to  exercise  his  right  to 
participate  in  the  adjudication  of  such  a 
claim  nor  the  failure  of  an  operator  to 
obtain  insurance  coverage  in  respect  of 
claims  filed  after  June  30.  1973,  but 
before  January  1,  1974,  shall  excuse 
such  operator  from  his  liability  for  tfie 
payment  of  benefits  to  such  claimants 
under  part  C  of  title  IV  of  the  Act. 

§  726.6    The  Office  of  Workers' 
Compensation  Programs. 

The  Office  of  Workers'  Compensation 
Programs  (hereinafter  the  Office  or 
OWCP)  is  that  subdivision  of  the 
Employment  Standards  Administration 
of  the  U.S.  Department  of  Labor  which 
has  been  empowered  by  the  Secretary  of 
Labor  to  carry  out  his  functions  under 
section  415  and  part  C  of  title  IV  of  the 
Act.  As  noted  throughout  this  part  726 
the  Office  shall  perform  a  luimber  of 
functions  with  respect  to  the  regulation 
of  both  the  self-insurance  and 
commercial  insurance  programs.  Ail 
correspondence  with  or  submissions  to 
the  Office  should  be  addressed  as 
follows: 

Division  of  Coal  Mine  Workers' 
Cbmpensation.  Office  of  Workers' 
(!kjinpensation  Programs,  Employment 
Standards  Administration,  LI  S.  Department 
of  LatKir,  Washington,  D.C.  20210 

§  726.7    Forms,  submission  of  information. 

Any  information  required  by  this  part 
726  to  be  submitted  to  the  Office  of 
Workmen's  Compensation  Programs  or 
any  other  office  or  official  of  the 
Department  of  Labor,  shall  be  submitted 
on  such  forms  or  in  such  manner  as  the 
Se<:retary  deems  appropriate  and  has 
authorized  from  time  to  time  for  such 
purposes. 


§  726.8    Definitions. 

In  addition  to  the  definitions 
provided  in  part  725  of  this  chapter,  the 
following  definitions  apply  to  this  part: 

(a)  Director  means  the  Director,  Office 
of  Workers'  Compensation  Programs, 
and  includes  any  official  of  the  Office  of 
Workers'  Compensation  Programs 
authorized  by  the  Director  to  perform 
any  of  the  functions  of  the  Director 
under  this  part  and  part  725  of  this 
chapter. 

(b)  Person  includes  any  individual, 
partnership,  corporation,  association, 
business  trust,  legal  representative,  or 
organized  group  of  persons, 

(c)  Secretary  means  the  Secretary  of 
Labor  or  such  other  official  as  the 
Secretary'  shall  designate  to  carry  out 
any  responsibility  under  this  part. 

(d)  The  terms  employ  and 
employment  shall  be  construed  as 
broadly  as  possible,  and  shall  include 
any  relationship  under  which  an 
operator  retains  the  right  to  direct, 
control,  or  supervise  the  work 
performed  by  a  miner,  or  any  other 
relationship  under  which  an  operator 
derives  a  benefit  from  the  work 
performed  by  a  miner.  Any  individuals 
who  participate  with  one  or  more 
persons  in  the  mining  of  coal,  such  as 
owners,  proprietors,  partners,  and  joint 
venturers,  whether  they  are 
compensated  by  wages,  salaries,  piece 
rates,  shares,  profits,  or  by  any  other 
means,  shall  be  deemed  employees. 

Subpart  B — Authorization  of  Self- 
Insurers 

§  726. 1 01    Who  may  be  authorized  to  self- 
Insure. 

(a)  Pursuant  to  section  423  of  part  C 
of  title  IV  of  the  Act,  authorization  to 
self-insure  against  liability  incurred  by 
coal  mine  operators  on  account  of  the 
total  disability  or  death  of  miners  due  to 
pneumoconiosis  may  be  granted  or 
denied  in  the  discretion  of  the 
Secretary.  The  provisions  of  this  subpart 
describe  the  minimum  requirements 
established  by  the  Secretary  for 
determining  whether  any  particular  coal 
mine  operator  shall  be  authorized  as  a 
self-insurer. 

(b)  The  minimum  requirements  which 
must  be  met  by  any  operator  seeking 
authorization  to  self-insure  are  as 
follows: 

(1)  Such  operator  must,  at  the  time  of 
application,  have  been  in  the  business 
of  mining  coal  for  at  least  the  3 
consecutive  years  prior  to  such 
application;  and, 

(2)  Such  operator  must  demonstrate 
the  administrative  capacity  to  fully 
service  such  claims  as  may  be  filed 
against  him;  and, 
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(3)  Such  operator's  average  current 
assets  over  the  preceding  3  years  (in 
computing  average  current  assets  such 
operator  shall  not  include  the  amount  of 
any  negotiable  securities  which  he  may 
be  required  to  deposit  to  secure  his 
obligations  under  the  Act)  must  exceed 
current  liabilities  by  the  sum  of — 

(i)  The  estimated  aggregate  amount  of 
black  lung  benefits  (including  medical 
benefits)  which  such  operator  may 
expect  to  be  required  to  pay  during  the 
ensuing  year;  and, 

(ii)  Tne  annual  prem.ium  cost  for  any 
indemnity  bond  purchased;  and 

(4)  Sucn  operator  must  obtain 
security,  in  a  form  approved  by  the 
Office  (see  §  726.104)  and  in  an  amount 
to  be  determined  bv  the  Office  (see 
§726.105);  and 

(5)  No  operator  with  fewer  than  5  full- 
time  employee-miners  shall  be 
permitted  to  self-msure. 

(c)  No  operator  who  is  unable  to  meet 
the  requirements  of  this  section  should 
apply  for  authorization  to  self-insure 
and  no  application  for  self-insurance 
shall  be  approved  by  the  Office  until 
such  time  as  the  amount  prescribed  by 
the  Office  has  been  secured  as 
prescribed  in  this  subpart. 

§  726.102    Application  for  authority  to 
become  a  self-Insurer;  how  filed; 
Information  to  be  submitted. 

(a)  How  filed.  Application  for 
authority  to  become  a  self-insurer  shall 
be  addres.sed  to  the  Office  and  be  made 
on  a  form  provided  by  the  Office.  Such 
application  .shall  be  signed  by  the 
applicant  over  his  typewritten  name  and 
if  the  applicant  is  not  an  individual,  by 
the  principal  officer  of  the  applicant 
duly  authorized  to  make  such 
application  over  his  typewTitten  name 
and  official  designation  and  shall  be 
sworn  toby  him,  If  the  applicant  is  a 
corporation,  the  corporate  seal  shall  be 
affixed.  The  application  shall  be  filed 
with  the  Office  in  Washington,  D.C. 

(b)  Information  to  hi'  suhmitted.  Each 
application  for  authority  to  self-insure 
shall  contain: 

(1)  A  statement  of  the  employer's 
payroll  report  for  each  of  the  preceding 
3  years; 

(2)  A  statement  of  the  average  number 
of  employees  engaged  in  employment 
within  the  purview  of  the  Act  for  each 
of  the  preceding  3  years; 

(3)  A  list  of  the  mine  or  mines  to  be 
covered  by  any  particular  self-insurance 
agreement,  Each  such  mine  or  mines 
listed  shall  be  described  by  r.ame  and 
reference  shall  be  made  to  tiie  Federal 
Identification  Number  assigned  such 
mine  by  the  Bureau  of  Mines,  U.S. 
Department  of  the  Interior; 

(4)  A  certified  itemized  statement  of 
the  gross  and  net  assets  and  liabilities  of 


the  operator  for  each  of  the  3  preceding 
vears  in  such  manner  as  prescribed  bv 
the  Office; 

(5)  A  statement  demonstrating  the 
applicant's  administrative  capacity  to 
provide  or  procure  adequate  servicing 
for  a  claim  including  both  medical  and 
dollar  claims:  and 

(6)  In  addition  to  the  aforementioned, 
the  Office  may  in  its  discretion,  require 
the  applicant  to  submit  such  further 
information  or  such  evidence  as  the 
Office  may  deem  neces,sary  to  have  in 
order  to  enable  it  to  give  adequate 
consideration  to  such  application. 

(c)  Who  may  file.  An  application  for 
authorization  to  self-insure  may  be  filed 
by  any  parent  or  subsidiary  corporation, 
partner  or  partnership,  party  to  a  joint 
venture  or  joint  venture,  individual,  or 
other  business  entity  which  may  be 
determined  liable  for  the  payment  of 
black  lung  benefits  under  part  C  of  title 
IV  of  the  Aci,  regardless  of  whether  such 
applicant  is  directly  engaged  in  the 
business  of  mining  coal.  However,  in 
each  case  for  which  authorization  to 
self-insure  is  granted,  the  agreement  and 
undertaking  filed  pursuant  to  §  726.110 
and  the  security  deposit  shall  be 
respectively  filed  by  and  deposited  in 
the  name  of  the  applicant  onlv. 

§  726.103    Application  for  authority  to  self- 
insure;  effect  of  regulations  contained  in 
this  part. 

As  appropriate,  each  of  the 
regulations,  interpretations  and 
requirements  contained  in  this  part  726 
including  those  described  in  subpart  C 
of  this  part  shall  be  binding  upon  each 
applicant  hereunder  and  the  applicant's 
consent  to  be  bound  by  all  requirements 
of  the  said  regulations  shall  be  deemed 
to  be  included  in  and  a  part  of  the 
application,  as  fully  as  though  written 
therein 

§  726. 1 04    Action  by  the  Office  upon 
application  of  operator. 

(a)  Upon  receipt  of  a  completed 
application  for  authorization  to  self- 
insure,  the  Office  shall,  after 
examination  of  the  information 
contained  in  the  application  deny  the 
applicant's  request  for  authorization  to 
self-insure  or.  determine  the  amount  of 
security  which  must  be  given  by  the 
applicant  to  guarantee  the  payment  of 
benefits  and  the  discharge  of  all  other 
obligations  which  may  be  required  of 
such  applicant  under  the  .'\ct. 

(h)  Tne  applicant  shall  thereafter  be 
notified  that  he  may  give  security  in  the 
amount  fixed  bv  the  Office  (see 
§726.103): 

(1)  In  the  form  of  an  indemnity  bond 
with  sureties  satisfactory  to  the  Office; 

(2)  By  a  deposit  of  negotiable 
securities  with  a  Federal  Reserve  Bank 


in  compliance  with  §§  726.106(c)  and 
726.107: 

(3)  In  the  form  of  a  letter  of  credit 
issued  by  a  financial  institution 
satisfactory'  to  the  Office  (except  that  a 
letter  of  credit  shall  not  be  sufficient  by 
itself  to  satisfy  a  self-insurer's 
obligations  under  this  part):  or 

(4)  Bv  funding  a  trust  pursuant  to 
section  .301(c)(21)  of  title  26  of  the 
United  States  Code. 

(c)  Any  applicant  who  cannot  meet 
the  security  deposit  requirements 
imposed  by  the  Office  should  proceed  to 
obtain  a  commercial  policy  or  contract 
of  insurance.  Any  applicant  for 
authorization  to  self-insure  whose 
applic;ation  has  been  reje<:ted  or  who 
believes  that  the  security  deposit 
requirements  imposed  by  the  Office  are 
excessive  mav.  in  writing,  request  that 
the  Office  review  its  determination  .\ 
request  for  review  should  contain  such 
information  as  may  be  necessary  to 
support  the  request  that  the  amount  of 
security  required  be  reduced. 

(d)  Upon  receipt  of  any  such  request 
the  Office  shall  review  its  previous 
determination  in  light  of  any  new  or 
additionul  information  submitted  and 
inform  the  applicant  whether  or  not  a 
reduction  in  the  amount  of  security 
initially  required  is  warranted. 

§  726.105    Fixing  the  amount  of  security. 

The  amount  of  security  to  t)e  fixed 
and  required  by  the  Office  shall  be  such 
as  the  Office  shall  deem  to  be  necessary 
and  sufficient  to  secure  the  performance 
by  the  applicant  of  all  obligations 
imposed  upon  him  as  an  operator  by  the 
Act  In  determining  the  amount  of 
security  required,  the  factors  that  the 
Office  will  consider  include,  but  are  not 
limited  to,  the  operator's  net  worth,  the 
existence  of  a  guarantee  by  a  parent 
corporation,  and  the  operator's  existing 
liability  for  benefits.  Other  factors  such 
as  the  Office  may  deem  relevant  to  any 
particular  case  shall  be  considered.  The 
amount  of  security  which  shall  be 
required  may  be  increased  or  decreased 
when  experience  or  changed  conditions 
so  warrant. 

§726.105    Type  of  security. 

(a)  The  Office  shall  determine  the 
type  or  types  of  security  which  an 
applicant  shall  or  may  procure.  (See 
§  726.104(b).) 

(b)  In  the  evei  i  the  indemnity  bond 
option  is  selected  such  indeninitv  bond 
shall  be  in  such  form  and  contain  such 
provisions  as  the  Office  may  prescribe: 
Provided.  That  onlv  corporations  may 
act  as  sureties  on  such  indemnity  bonds 
In  each  c.a.se  in  which  the  surety  on  any 
such  bond  is  a  surety  company,  such 
company  must  be  one  approved  by  the 
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U.S.  Treasury  Department  under  the 
laws  of  the  United  States  and  the 
applicable  rules  and  regulations 
governing  bonding  companies  (see 
Department  of  Treasury's  Cirf:ular-370). 

(c:)  An  applicant  for  authorization  to 
self-insure  authorized  to  (ieposit 
negotiable  securities  to  secure  his 
obligations  under  the  Act  in  the  amount 
fixed  by  the  Office  shall  deposit  any 
negotiable  se<:urities  acceptable  as 
security  for  the  deposit  of  public 
moneys  of  the  United  States  under 
regulations  issued  by  the  Secretary  of 
the  Treasury.  (See  31  CFR  part  225.)  The 
approval,  valuation,  acceptance,  and 
custody  of  such  securities  is  hereby 
committed  to  the  several  Federal 
Reserve  Banks  and  the  Treasurer  of  the 
United  States. 

§  726.107    Deposits  of  negotiable  securities 
with  Federal  Reserve  banlts  or  the 
Treasurer  of  the  United  States;  authority  to 
sell  such  securities;  interest  thereon. 

Deposits  of  securities  provided  for  by 
the  regulations  in  this  part  shall  be 
made  with  any  Federal  Reserve  bank  or 
any  branch  of  a  Federal  Reserve  bank 
designated  by  the  Office,  or  the 
Treasurer  of  the  United  States,  and  shall 
be  held  subject  to  the  order  of  the  Office 
with  power  in  the  Office,  in  its 
discretion  in  the  event  of  default  by  the 
said  self-insurer,  to  collect  the  interest 
as  it  may  become  due.  to  sell  the 
securities  or  any  of  them  as  may  be 
required  to  di.scharge  the  obligations  of 
the  self-insurer  under  the  Act  and  to 
apply  the  proceeds  to  the  payment  of 
any  benefits  or  medical  expenses  for 
which  the  self-insurer  may  be  liable. 
The  Office  may,  however,  whenever  it 
deems  it  unneces.sary  to  resort  to  such 
securities  for  the  payment  of  benefits, 
nuthorize  the  self-insurer  to  collect 
interest  on  the  securities  deposited  by 
him. 

§  726. 1 08    Withdrawal  of  negotiable 
securities. 

No  withdrawal  of  negotiable 
securities  deposited  by  a  self-insurer, 
shall  be  made  except  upon 
authorization  by  the  Office.  A  self- 
insurer  tiist;ontinuing  business,  or 
discontinuing  operations  within  the 
purview  of  the  Act,  or  providing 
security  for  the  payment  of  benefits  by 
commercial  insurance  under  the 
provisions  of  the  Act  may  apply  to  the 
Offii:e  for  the  withdrawal  of  securities 
deposited  under  the  regulations  in  this 
part.  With  such  application  shall  be 
filed  a  sworn  statement  setting  forth: 

(a)  A  list  of  all  outstanding  cases  in 
which  benefits  are  being  paid,  with  the 
names  of  the  miners  and  other 
beneficiaries,  giving  a  statement  of  the 


amounts  of  benefits  paid  and  the 
periods  for  which  such  benefits  have 
been  paid;  and 

(b)  A  similar  list  of  all  pending  cases 
in  which  no  benefits  have  as  yet  been 
paid.  In  such  cases  withdrawals  may  be 
authorized  by  the  Office  of  such 
securities  as  in  the  opinion  of  the  Office 
may  not  be  necessary  to  provide 
adequate  security  for  the  payment  of 
outstanding  and  potential  liabilities  of 
such  self-insurer  under  the  Act. 

§726.109    Increase  or  reduction  in  the 
amount  of  security. 

Whenever  in  the  opinion  of  the  Office 
the  amount  of  security  given  by  the  self- 
insurer  is  insufficient  to  afford  adequate 
security  for  the  payment  of  benefits  and 
medical  expenses  under  the  ,'\ct,  the 
self-insurer  shall,  upon  demand  by  the 
Office,  file  such  additional  security  as 
the  Office  ma^  require.  At  any  time 
upon  application  of  a  self-insurer,  or  on 
the  initiative  of  the  Office,  when  in  its 
opinion  the  facts  warrant,  the  amount  of 
security  may  be  reduced.  A  self-insurer 
seeking  such  reduction  shall  furnish 
such  information  as  the  Office  may 
request  relative  to  his  current  affairs,  the 
nature  and  hazard  of  the  work  of  his 
employees,  the  amount  of  the  payroll  of 
his  employees  engaged  in  coal  mine 
employment  within  the  purview  of  the 
Act,  his  financial  condition,  and  such 
other  evidence  as  may  be  deemed 
material,  including  a  record  of  payment 
of  benefits  made  by  him. 

§726.110    Filing  of  agreement  and 
undertal(ing. 

(a)  In  addition  to  the  requirement  that 
adequate  security  be  procured  as  set 
forth  in  this  subpart,  the  applicant  for 
the  authorizalion  to  self-insure  shall  as 
a  condition  precedent  to  receiving 
authorization  to  act  as  a  .self-insurer, 
execute  and  file  with  the  Office  an 
agreement  and  undertaking  in  a  form 
prescribed  and  provided  by  the  Office  in 
which  the  applicant  shall  agree; 

(1)  To  pay  when  due.  as  required  by 
the  provisions  of  said  Act,  all  benefits 
payable  on  account  of  total  disability  or 
death  of  any  of  its  employee-miners 
within  the  purview  of  the  Act; 

(2)  In  such  cases  to  furnish  medical, 
surgical,  hospital,  and  other  attendance, 
treatment,  and  care  as  required  by  the 
provisions  of  the  Act; 

(3)  To  provide  security  in  a  form 
approved  by  the  Office  (see  §  726.104) 
and  in  an  amount  established  by  the 
Office  (see  §  726.105).  accordingly  as 
elected  in  the  application; 

(4)  To  authorize  the  Office  to  sell  any 
negotiable  securities  so  deposited  or  any 
part  thereof  and  from  (he  proceeds 
thereof  to  pay  such  benefits,  medical. 


and  other  expenses  and  any  accrued 
penalties  imposed  by  law  as  it  may  find 
to  be  due  and  payable. 

(b)  At  such  time  when  an  applicant 
has  provided  the  requisite  security,  such 
applicant  shall  send  a  completed 
agreement  and  undertaking  together 
with  satisfactory  proof  that  his 
obligations  and  liabilities  under  the  Act 
have  been  secured  to  the  Office  in 
Washington.  D.C. 

§  726. 1 1 1    Notice  of  authorization  to  self- 
insure. 

Upon  receipt  of  a  completed 
agreement  and  undertaking  and 
satisfactory  proof  that  adequate  security 
has  been  provided  an  applicant  for 
authorization  to  self-insure  shall  be 
notified  by  the  Office  in  writing,  that  he 
is  authorized  to  self-insure  to  meet  the 
obligations  imposed  upon  such 
applicant  by  section  415  and  part  C  of 
title  IV  of  the  Act. 

§  726.1 1 2    Reports  required  of  self-Insurer; 
examination  of  accounts  of  self-insurer. 

(a)  Each  operator  who  has  been 
authorized  to  self-insure  under  this  part 
shall  submit  to  the  Office  reports 
containing  such  information  as  the 
Office  may  from  time  to  time  require  or 
prescribe. 

(b)  Whenever  it  deems  it  to  be 
necessary,  the  Office  may  inspect  or 
examine  the  bocks  of  account,  records, 
and  other  papers  of  a  self-insurer  for  the 
purpose  of  verifying  any  financial 
statement  submitted  to  the  Office  by  the 
self-insurer  or  verifying  any  information 
furnished  to  the  Office  in  any  report 
required  by  this  section,  or  any  other 
section  of  the  regulations  in  this  part, 
and  such  selt-insurer  shall  permit  the 
Office  or  its  duly  authorized 
representative  to  make  such  an 
inspection  or  examination  as  the  Office 
shall  require.  In  lieu  of  this  requirement 
the  Office  may  in  its  discretion  accept 
an  adequate  report  of  a  certified  public 
accountant. 

(c)  Failure  to  submit  or  make  available 
any  report  or  information  requested  by 
the  Office  from  an  authorized  self- 
insurer  pursuant  to  this  .section  may.  in 
appropriate  circumstances  result  in  a 
revocation  of  the  authorization  to  self- 
insure. 

§  726. 1 1 3    Disclosure  of  confidential 
information. 

Any  financial  information  or  records, 
or  other  int  Tmation  relating  to  the 
business  of ;.  i  authorized  self-insurer  or 
applicant  for  tlie  authorization  of  self- 
insurance  obtained  by  the  Office  shall 
be  exempt  from  public  dis<:losure  to  the 
extent  provided  in  5  U.S.C"..  552(b)  and 
the  applicable  regulations  of  the 
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Department  of  Labor  promulgated 
thereunder.  (See  29  CFR  part  70.) 

§  726. 1 1 4    Period  of  autttoriiation  as  setf- 
insurar,  reauthortzatton. 

(a)  No  initial  authorization  as  a  self- 
insiu^r  shall  be  granted  for  a  period  in 
excess  of  18  months.  A  self-insurer  who 
has  made  an  adequate  deposit  of 
negotiable  securities  in  compliance  with 
§§  726.106(c)  and  726.107  will  be 
reauthorized  for  the  ensuing  fiscal  year 
without  additional  security  if  the  Office 
finds  that  his  experience  as  a  self- 
insurer  warrants  such  action.  If  it  is 
determined  that  such  self-insurer's 
experience  indicates  a  need  for  the 
deposit  of  additional  security,  no 
reauthorization  shall  be  issued  for  the 
ensuing  fiscal  year  until  such  time  as 
the  Office  receives  satisfactory  proof 
'hat  the  requisite  amount  of  additional 
securities  have  been  deposited.  A  self- 
insvuer  who  currently  has  on  file  an 
indemnity  bond,  will  receive  fi-om  the 
Office  each  year  a  bond  form  for 
execution  in  contemplation  of 
reauthorization,  and  the  submission  of 
such  bond  duly  executed  in  the  amount 
indicated  by  the  Office  will  be  deemed 
and  treated  as  such  self-insurer's 
apphcation  for  reauthorization  for  the 
ensuingFederal  fiscal  year. 

(b)  In  each  case  for  which  there  is  an 
approved  change  in  the  amount  of 
secuirity  provided,  a  new  agreement  and 
undertaking  shall  be  executed. 

(c)  Each  operator  authorized  to  self- 
insure  under  this  part  shall  apply  for 
reauthorization  for  any  period  during 
which  it  engages  in  the  operation  of  a 
coal  mine  and  for  additional  periods 
after  it  ceases  operating  a  coal  mine. 
Upon  application  by  the  operator, 
accompanied  by  proof  that  the  security 
posted  by  the  operator  is  sufficient  to 
secure  all  benefits  potentially  payable  to 
miners  formerly  emploved  by  the 
operator,  the  Office  shall  issue  a 
certification  that  the  operator  is  exempt 
from  the  requirements  of  this  part  based 
on  its  prior  operation  of  a  coal  mine. 
The  provisions  of  subpart  D  of  this  part 
shall  be  applicable  to  any  operator  that 
fails  to  apply  for  reauthorization  in 
accordance  with  the  provisions  of  this 
section. 

§  726. 1 1 5    Revocation  of  authorization  to 
self-Insure. 

The  Office  may  for  good  cause  shown 
suspend  or  revoke  the  authorization  of 
any  self-insurer.  Failure  by  a  self-insurer 
to  comply  with  any  provision  or 
requirement  of  law  or  of  the  regulations 
in  this  part,  or  with  any  lawful  order  or 
communication  of  the  Office,  or  the 
failure  or  insolvency  of  the  surely  on  his 
indemnity  bond,  or  impairment  of 


financial  responsibihty  of  such  self- 
insurer,  may  be  deemed  good  cause  for 
such  suspension  or  revocation. 

Subpart  C— Insurance  Contracts 

§  726.201    Insurance  contracts— generally. 

Each  operator  of  a  coal  mine  who  has 
not  obtained  authorization  as  a  self- 
insurer  shall  purchase  a  policy  or  enter 
into  a  contract  with  a  conunercial 
insurance  carrier  or  State  a;  'ncy. 
Pursuant  to  authority  contained  in 
sections  422(aj  and  423  (b)  and  (c)  of 
part  C  of  title  IV  of  the  Act,  this  subpart 
describes  a  number  of  provisions  which 
are  required  to  be  incorporated  in  a 
policy  or  contract  of  insurance  obtained 
by  a  coal  mine  operator  for  the  purpose 
of  meeting  the  responsibility  imposed 
upon  such  operator  by  the  Act  in 
respect  of  the  total  disability  or  death  of 
miners  due  to  pneumoconiosis. 

§  726.202    Who  ntay  underwrite  an 
operator's  liability. 

Each  coal  mine  operator  who  is  not 
authorized  to  self-insure  shall  insure 
and  keep  insured  the  payment  of 
benefits  as  required  by  the  Act  with  anv 
stock  company  or  mutual  company  or 
association,  or  with  any  other  person,  or 
fund,  including  any  State  fund  while 
such  company,  association,  person,  or 
fund  is  authorized  under  the  law  of  anv 
State  to  insure  workmen's 
compensation. 

§  726.203    Federal  Coal  IMIne  Health  and 
Safety  Act  endorsement 

(a)  The  following  form  of 
endorsement  shall  be  attached  and 
applicable  to  the  standard  workmen's 
compensation  and  employer's  liabiiitv 
policy  prepared  by  the  National  Council 
on  Compensation  Insurance  affording 
coverage  under  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969.  as 
amended: 

It  is  agreed  that:  (1)  With  respect  to 
operations  in  a  State  designated  in  item  3  of 
the  declarations,  the  unqualified  term 
"workmen's  compensation  law"  includes 
part  C  of  title  FV'  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  30  L'.S.C. 
section  931-936.  and  any  laws  amendatory 
thereto,  or  supplementary  thereto,  which 
may  be  or  become  effective  while  this  policy 
is  in  force,  and  definition  (a)  of  Insuring 
Agreement  III  is  amended  accordingly:  (2) 
with  resf>ect  to  such  insurance  as  is  afforded 
by  this  endorsement,  (a)  the  States,  if  any, 
named  below,  shall  be  deemed  to  be 
designated  in  item  3  of  the  declaration:  (b) 
Insuring  .Agreement  IV(2)  is  amended  to  read 
"by  disease  caused  or  aggravated  bv  exposure 
of  which  the  last  day  of  the  last  exposure,  in 
the  employment  of  the  insured,  to  conditions 
causing  the  disease  occurs  during  the  policy 
f>eriod.  or  occurred  prior  to  (effective  date! 
and  claim  based  on  such  disease  is  first  filed 


against  the  insured  during  the  policy 
f>eriod." 

(b)  The  term  "effective  date"  as  used 
in  the  enforcement  provisions  contained 
in  paragraph  (a)  of  this  section  shall  be 
construed  to  mean  the  effective  date  of 
the  first  policy  or  contract  of  insurance 
procured  by  an  operator  for  purposes  of 
meeting  the  obligations  imposed  on 
such  operator  bv  section  423  of  part  C 
of  title  rV' of  the' Act. 

(c)  The  Act  contains  a  number  of 
provisions  and  imposes  a  number  of 
requirements  on  operators  which  differ 
in  varying  degrees  from  traditional 
workmen's  corrpensation  concepts.  To 
avoid  unnecessary  admimstrative  delays 
and  expense  which  might  be  occasioned 
by  the  drafting  of  an  entirely  new 
standard  workmen's  compensation 
pohcy  specially  tailored  to  the  Act.  the 
Office  has  determined  that  the  existing 
standard  workmen's  compensation 
policy  subject  to  the  endorsement 
provisions  contained  in  paragraph  (a)  of 
this  section  shall  be  acceptable  for 
purposes  of  writing  commercial 
insurance  coverage  under  the  Act. 
However,  to  avoid  undue  disputes  over 
the  meaning  ol  certain  policy  provisions 
and  in  accordance  with  the  authoritv 
contained  in  section  423(b)(3)  of  the 
Act,  the  Office  has  determined  that  the 
following  requirements  shall  be 
applicable  to  all  commercial  insurance 
policies  obtained  by  an  operator  for  the 
purpose  of  insuring  any  liability 
incurred  pursi;  mt  to  the  ArA. 

(1)  Operator  liability,  (i)  Section  415 
and  part  C  of  title  IV  of  the  Act  provide 
coverage  for  total  disability  or  death  due 
to  pneumoconiosis  to  all  claimants  who 
meet  the  eligibility  requirements 
imposed  by  the  Act.  Section  422  of  the 
Act  and  the  regulations  duly 
promulgated  thereunder  (part  725  of 
this  chapter)  set  forth  the  conditions 
under  which  a  coal  mine  operator  mav 
be  adjudicated  liable  for  the  payment  of 
benefits  to  an  eligible  claimant  for  any 
period  subsequent  to  December  31, 
1973 

(ii)  Section  42'^(c)  of  the  Act 
prescribes  that  except  as  provided  m 
422(i)  (see  paragraph  (c)l2j  of  this 
section)  an  ope'  tor  may  be  adjudicated 
liable  for  the  payment  of  benefits  m  any 
case  if  the  total  disabihty  or  death  due 
to  pneumoconiosis  upon  which  the 
claim  is  predicated  arose  at  least  in  part 
out  of  employment  in  a  mine  in  any 
period  during  which  it  was  operated  bv 
such  operator.  The  Act  does  not  require 
that  such  employment  which 
contributed  to  or    aused  the  total 
disabihty  or  deat  .  due  to 
pneumoconiosis  occur  subsequent  to 
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any  particular  date  in  time.  The 
Secretary  in  establishing  a  formula  for 
determining  the  operator  liable  for  the 
payment  of  benefits  (see  subpart  D  of 
part  725  of  this  chapter)  in  respect  of 
any  particular  claim,  must  therefore, 
within  the  framework  and  intent  of  title 
rv  of  the  Act  find  in  appropriate  cases 
that  an  operator  is  liable  for  the 
payment  of  benefits  for  some  period 
after  December  31,  1973,  even  though 
the  employment  upon  which  an 
operator's  liability  is  based  occurred 
prior  to  July  1 ,  1973.  or  prior  to  the 
effective  date  of  the  Act  or  the  effective 
date  of  any  amendments  thereto,  or 
prior  to  the  effective  date  of  anv  policy 
or  contract  of  insurance  obtained  by 
such  operator.  The  enforcement 
provisions  contained  in  paragraph  (a)  of 
this  section  shall  be  construed  to 
incorporate  these  requirements  in  any 
policy  or  contract  of  insurance  obtained 
by  an  operator  to  meet  the  obligations 
imposed  on  such  operator  by  section 
423  of  the  Act. 

(2)  Successor  liability.  Section  422(i) 
of  part  C  of  title  IV'  of  the  Act  requires 
that  a  coal  mine  operator  who  after 
December  30.  1969.  acquired  his  mine 
or  substantially  all  of  the  assets  thereof 
from  a  person  who  was  an  operator  of 
such  mine  on  or  after  December  30. 
1969.  shall  be  Uable  for  and  shall  secure 
the  payment  of  benefits  which  would 
have  been  payable  bv  the  prior  operator 
with  respect  to  miners  previously 
employed  in  such  mine  if  the 
acquisition  had  not  occurred  and  the 
prior  operator  had  continued  to  operate 
such  mine.  In  the  case  of  an  operator 
who  is  determined  liable  for  the 
payment  of  benefits  under  section  422(i) 
of  the  Act  and  part  725  of  this 
subchapter,  such  liability  shall  accrue  to 
such  operator  regardless  of  the  fact  that 
the  miner  on  whose  total  disability  or 
death  the  claim  is  predicated  was  never 
employed  by  such  operator  in  anv 
capacity.  The  enforcement  provisions 
contained  in  paragraph  (a)  of  this 
section  shall  be  construed  to  incorporate 
this  requirement  in  any  policy  or 
contract  of  insurance  obtained  by  an 
operator  to  meet  the  obligations 
imposed  on  such  operator  by  section 
423  of  the  Act. 

(3)  Xfedical  eligibility.  Pursuant  to 
section  422(h)  of  part  C  of  title  IV  of  the 
Act  and  the  regulations  described 
therein  (see  subpart  D  of  part  410  of  this 
title)  benefits  shall  be  paid  to  eligible 
claimants  on  account  of  total  disability 
or  death  due  to  pneumoconiosis  and  in 
cases  where  the  miner  on  whose  death 

a  claim  is  predicated  was  totally 
disabled  by  pneumoconiosis  at  the  time 
of  his  death  regardless  of  the  cause  of 
such  death.  The  enforcement  provisions 


contained  in  paragraph  (a)  of  this 
section  shall  be  construed  to  incorporate 
these  requirements  in  any  policy  or 
contract  of  insurance  obtained  by  an 
operator  to  meet  the  obUgations 
imposed  on  such  operator  by  section 
423  of  the  Act. 

(4)  Payment  of  benefits,  rates.  Section 
422(c)  of  the  Act  by  incorporating 
section  412(a)  of  the  Act  requires  the 
payment  of  benefits  at  a  rate  equal  to  50 
per  centum  of  the  minimum  monthly 
payment  to  which  a  Federal  employee 
in  grade  GS-2.  who  is  totally  disabled 
is  entitled  at  the  time  of  payment  under 
Chapter  81  of  title  5.  United  States 
Code.  These  benefits  are  augmented  on 
account  of  eligible  dependents  as 
appropriate  (see  section  412(a)  of  part  B 
of  title  IV  of  the  Act).  Since  the  dollar 
amount  of  benefits  payable  to  any 
beneficiary  is  required  to  be  computed 
at  the  time  of  payment  such  amounts 
may  be  expected  to  increase  from  time 
to  time  as  changes  in  the  GS-2  grade  are 
enacted  into  law.  The  enforcement 
provisions  contained  in  paragraph  (a)  of 
this  section  shall  be  construed  to 
incorporate  in  any  policy  or  contract  of 
insurance  obtained  by  an  operator  to 
meet  the  obligations  imposed  on  such 
operator  by  section  423  of  the  Act,  the 
requirement  that  the  payment  of 
benefits  to  eligible  beneficiaries  shall  be 
made  in  such  dollar  amounts  as  are 
prescribed  by  section  412(a)  of  the  Act 
computed  at  the  time  of  payment. 

(5)  Compromise  and  waiver  of 
benefits.  Section  422(a)  of  part  C  of  title 
IV  of  the  Act  by  incorporating  sections 
15(b)  and  16  of  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act  (33 
U.S.C.  915(b)  and  916)  prohibits  the 
compromise  and/or  waiver  of  claims  for 
benefits  filed  or  benefits  payable  under 
section  415  and  part  C  of  title  IV  of  the 
Act.  The  enforcement  provisions 
contained  in  paragraph  (a)  of  this 
section  shall  be  construed  to  incorporate 
these  prohibitions  in  any  policy  or 
contract  of  insurance  obtained  by  an 
operator  to  meet  the  obligations 
imposed  on  such  operator  by  section 
423  of  the  Act. 

(6)  Additional  requirements.  In 
addition  to  the  requirements  described 
in  paragraphs  (c)  (1)  through  (5)  of  this 
section,  the  enforcement  provisions 
contained  in  paragraph  (a)  of  this 
section  shall,  to  the  fullest  extent 
possible,  be  construed  to  bring  any 
pohcy  or  contract  of  insurance  entered 
into  by  an  operator  for  the  purpose  of 
insuring  such  operator's  fiability  under 
part  C  of  title  IV  of  the  Act  into 
conformity  with  the  legal  requirements 
placed  upon  such  operator  by  section 

4 1 5  and  part  C  of  title  IV  of  the  Act  and 
parts  720  and  725  of  this  subchapter. 


(d)  Nothing  in  this  section  shall 
relieve  any  operator  or  carrier  of  the 
duty  to  comply  with  any  State 
workmen's  compensation  law,  except 
insofar  as  such  State  law  is  in  conflict 
with  the  provisions  of  this  section. 

§  726.204    Statutory  policy  provisions. 

Pursuant  to  section  423fb)  of  part  C  of 
title  rv  of  the  Act  each  poficy  or 
contract  of  insurance  obtained  to 
comply  with  the  requirements  of  section 
423(a)  of  the  Act  must  contain  or  shall 
be  construed  to  contain — 

(a)  A  provision  to  pay  benefits 
required  under  section  422  of  the  Act, 
notwithstanding  the  provisions  of  the 
State  workmen's  compensation  law 
which  may  provide  for  lesser  payments; 
and, 

(b)  A  provision  that  insolvency  or 
bankruptcy  of  the  operator  or  discharge 
therein  (or  both)  shall  not  refieve  the 
carrier  from  liability  for  such  payments. 

§  726.205    Other  forms  of  endorsement  and 
policies. 

Forms  of  endorsement  or  policies 
other  than  that  described  in  §  726.203 
may  be  entered  into  by  operators  to 
insure  their  liability  under  the  Act. 
However,  any  form  of  endorsement  or 
pohcy  which  matenally  alters  or 
attempts  to  materially  alter  an  operator's 
liabihty  for  the  payment  of  any  benefits 
under  the  Act  shall  be  deemed 
insufficient  to  discharge  such  operator's 
duties  and  responsibilities  as  prescribed 
in  part  C  of  title  IV  of  the  Act.  hi  ariy 
event,  the  failure  of  an  operator  to 
obtain  an  adequate  policy  or  contract  of 
insurance  shall  not  affect  such 
operator's  liability  for  the  payment  of 
any  benefits  for  which  be  is  determined 
liable. 

§  726.206    Terms  of  policies. 

A  pohcy  or  contract  of  insurance  shall 
be  issued  for  the  term  of  1  year  from  the 
date  that  it  becomes  effective,  but  if 
such  insurance  be  not  needed  except  for 
a  particular  contract  or  operation,  the 
term  of  the  policy  may  be  limited  to  the 
period  of  such  contract  or  operation. 

§  726.207    Discharge  by  the  carrier  of 
obligations  and  duties  of  operator. 

Every  obUgation  and  duty  in  respect 
of  payment  of  benefits,  the  providing  of 
medical  and  other  treatment  and  care, 
the  payment  or  furnishing  of  any  other 
benefit  required  by  the  Act  and  in 
respect  of  the  carrying  out  of  the 
administrative  procedure  required  or 
imposed  by  the  Act  or  the  regulations  in 
this  part  or  20  CFR  part  725  upon  £in 
operator  shall  be  discharged  and  carried 
out  by  the  carrier  as  appropriate.  Notice 
to  or  knowledge  of  an  operator  of  the 
occurrence  of  total  disability  or  death 


UMI 


Federal  Register  /  Vol.  62,  No.  14  /  Wednesday,  January  22,  1997  /  Proposed  Rules  3431 


due  to  pneumoconiosis  shall  be  notice 
to  or  knowledge  of  such  carrier, 
lurisdiction  of  the  operator  by  a  district 
director,  administrative  law  judge,  the 
Office,  or  appropriate  appellate 
authority  under  the  Act  shall  be 
jurisdiction  of  such  carrier.  Any 
requirement  under  any  benefits  order, 
finding,  or  decision  shall  be  binding 
upon  such  carrier  in  the  same  manner 
and  to  the  same  extent  as  upon  the 
operator. 

Reports  by  Carrier 

§  726.208    Report  by  carrier  of  Issuance  of 
policy  or  endorsement 

Each  carrier  shall  report  to  the  Office 
each  policy  and  endorsement  issued, 
canceled,  or  renewed  by  it  to  an 
operator.  The  report  shall  be  made  in 
such  1.  aimer  and  on  such  form  as  the 
Office  may  require. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0059) 
(Pub.  L.  No  96-511) 

§  726.209    Report;  by  whom  sent 

The  report  of  issuance,  cancellation, 
or  renewal  of  a  policy  and  endorsement 
provided  for  in  §  726.208  shall  be  sent 
by  the  home  office  of  the  carrier,  except 
that  any  carrier  may  authorize  its  agency 
or  agencies  to  make  such  reports  to  the 
Office, 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0059) 
(Pub.  L.  No.  96-511) 

§  726.210    Agreement  to  be  bound  by 
report 

Every  carrier  seeking  to  write 
insurance  under  the  provisions  of  this 
Act  shall  be  deemed  to  have  agreed  that 
the  acceptance  by  the  Office  of  a  report 
of  the  issuance  or  renewal  of  a  policy  of 
insurance,  as  provided  for  by  §  726.208 
shall  bind  the  carrier  to  full  liability  for 
the  obligations  under  this  Act  of  the 
operator  named  in  said  report.  It  shall 
be  no  defense  to  this  agreement  that  the 
carrier  failed  or  delayed  to  issue,  cancel, 
or  renew  the  policy  to  the  operator 
covered  by  this  report. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0059) 

(Pub.  L  No.  96-511) 

§  728.21 1    Name  of  one  employer  only  shall 
be  given  in  each  report 

A  separate  report  of  the  issuance  or 
renewal  of  a  policy  and  endorsement, 
provided  for  by  §726.208,  shall  be  made 
for  each  operator  covered  by  a  policy.  If 
a  policy  is  issued  or  renewed  insuring 
more  than  one  operator,  a  separate 
report  for  each  operator  so  covered  shall 
be  sent  to  the  Office  with  the  name  of 
only  one  operator  on  each  such  report. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0059) 
[Pub,  L.  No.  96-511) 

§  726.21 2    Notice  of  cancellation. 

Cancellation  of  a  contract  or  policv  of 
insurance  issued  under  authority  of  the 
Act  shall  not  become  effective  otherwise 
than  as  provided  by  33  U.S.C.  936rb); 
and  notice  of  a  proposed  cancellation 
shall  be  given  to  the  Office  and  to  the 
operator  in  accordance  with  the 
provisions  of  33  U.S.C.  912(c),  30  days 
before  such  cancellation  is  intended  to 
be  effective  (see  sec.  422(a)  of  part  C  of 
title  IV  of  the  Act). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0059) 
(Pub.  L.  No.  96-511) 

§  726.21 3    Reports  by  carriers  concerning 
the  payn>ent  of  benefits. 

Pursuant  to  33  U.S.C.  914(c)  as 
incorporated  by  section  422(a)  of  part  C 
of  title  IV  of  the  Act  and  §726.207  each 
carrier  issuing  a  policy  or  conuact  of 
insurance  under  the  Act  shall  upon 
making  the  first  pavment  of  benefits  and 
upon  the  suspension  of  any  payment  in 
any  case,  immediately  notify  the  Office 
in  accordance  with  a  form  prescribed  by 
the  Office  that  payment  of  benefit  has 
begun  or  has  been  suspended  as  the  case 
may  be.  In  addition,  each  such  carrier 
shall  at  the  request  of  the  Office  submit 
to  the  Office  such  additional 
information  concerning  policies  or 
contracts  of  insurance  issued  to 
guarantee  the  payment  of  benefits  under 
the  Act  and  any  benefits  paid 
thereunder,  as  the  Office  may  from  lime 
to  time  require  to  carry  out  its 
responsibilities  under  the  Act. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1215-0059) 
(Pub.  L.  No.  96-511) 

Subpart  D — Civil  Money  Penalties 

§  726.300    Purpose  and  Scope. 

Any  operator  which  is  required  to 
secure  the  pavTnent  of  benefits  under 
section  423  of  the  Act  and  §  726.4  and 
which  fails  to  secure  such  benefits  shall 
be  subject  to  a  civil  penalty  of  not  more 
than  $1,000  for  each  day  during  which 
such  failure  occurs.  If  the  operator  is  a 
corporation,  the  president,  secretan.'. 
and  treasurer  of  the  operator  shall  also 
be  severally  liable  for  the  penalty  based 
on  the  operator's  failure  to  secure  the 
pavment  of  benefits.  This  subpart 
defines  those  terms  necessary  for 
administration  of  the  civil  money 
penalty  provisions,  describes  the  criteria 
for  determining  the  amount  of  penalty 
to  be  assessed,  and  sets  forth  applicable 
procedures  for  the  assessment  and 
contest  of  penalties. 


§  726.301     Definitions. 

In  addition  to  'he  definitions 
provided  m  pan  .^25  of  this  chapter  and 
§  726.8.  the  following  definitions  apply 
to  this  subpart: 

(a)  Division  Director  means  the 
Director,  Division  of  Coal  Mine 
Workers'  Compensation,  Office  of 
Workers'  Compensation  Programs, 
Employment  Standards  Administration, 
or  such  other  official  authonzed  bv  the 
Division  Director  to  perform  anv  of  the 
functions  of  the  Dnision  Director  under 
this  subpart. 

(b)  President,  secretary,  or  treasurer 
means  the  officers  of  a  corporation  as 
designated  pursuant  to  the  laws  and 
regulations  of  the  state  in  which  the 
corporation  is  incorporated  or,  if  that 
state  does  not  require  the  designation  of 
such  officers,  to  lie  employees  of  a 
company  who  are  performing  the  work 
usually  perfom    d  by  such  officers  in 
the  state  in  which  the  corporation's 
principal  place  of  business  is  located. 

(c)  Pnncipal  means  any  person  who 
has  an  ownership  interest  in  an  operator 
that  IS  not  a  corporation,  and  shall 
include,  but  is  not  limited  to.  partners, 
sole  proprietor  .  and  any  other  person 
who  exercises  control  over  the  operation 
of  a  coal  mine. 

§  726.302    Determination  of  penalty. 

(a)  The  following  method  shall  be 
used  for  determining  the  amount  of  any 
penalty  assessed   inder  this  subpart. 

(b)  The  penal     shall  be  determined 
by  multiplying  the  daily  base  penalty 
amount  or  amounts,  determined  in 
accordance  with  the  formula  set  forth  in 
this  section,  by  the  number  of  davs  in 
the  period  during  which  the  operator  is 
subject  to  the  security  requirements  of 
section  423  of  the  Act  and  §  726.4.  and 
fails  to  secure  its  obhgalions  under  the 
.^ct.  The  penod  during  which  an 
operator  is  subject  to  liability  for  a 
penalty  for  failure  to  secure  its 
obligations  shall  be  deemed  to 
commence  on  the  first  day  on  which  the 
operator  met  the  definition  of  the  term 
"operator  "  as  set  forth  in  §  725.101  of 
this  chapter.  The  period  shall  be 
deemed  to  continue  even  where  the 
operator  has  ceased  coal  mining  and  any 
related  activity,  unless  the  operator 
secured  its  liability  for  all  previous 
periods  through  a  pohcy  or  policies  of 
insurance  obtained  in  accordance  with 
subpart  C  of  this  part  or  has  obtained  a 
certification  of  exemption  in  accordance 
u-ith  the  provisions  of  §  726.114. 

{c)(l)  A  daily  base  penalty  amount 
shall  be  determined  for  all  periods  up  to 
and  including  the  10th  day  after  the 
operator's  receipt  of  the  notification  sent 
by  the  Director  pursuant  to  §  726.303. 
during  which  the  of)erator  failed  to 
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secure  its  obligations  under  section  423 
ofthe  Act  and  §726.4. 

(2)(i)  The  daily  base  penalty  amount 
shall  be  determined  based  on  the 
number  of  persons  employed  in  coal 
mine  employment  by  the  operator,  or 
engaged  in  coal  mine  employment  on 
behalf  of  the  operator,  on  each  day  of 
the  period  defined  by  this  section,  and 
shall  be  computed  as  follows: 


Empicyees 

renany 
(per  day) 

Less  than  25  

Si  00 

25-50    

51-100  

More  ttian  100  

200 
300 

400 

(ii)  For  any  period  after  the  operator 
has  ceased  coal  mining  and  any  related 
activity,  the  daily  penalty  amount  shall 
be  computed  based  on  the  largest 
number  of  persons  employed  in  coal 
mine  employment  by  the  operator,  or 
engaged  in  coal  mine  employment  on 
behalf  of  the  operator,  on  any  dav  while 
the  operator  was  engaged  m  coal  mining 
or  any  related  activity.  For  purposes  of 
this  section,  it  shall  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that 
any  person  employed  bv  an  operator  is 
employed  in  coal  mine  employment. 

(3)  In  any  case  in  which  the  operator 
had  prior  notice  ofthe  applicability  of 
the  Black  Lung  Benefits  Act  to  its 
operations,  the  daily  base  penalty 
amounts  set  forth  in  paragraph  (b)  shall 
be  doubled.  Prior  notice  may  be  inferred 
where  the  opjerator.  or  an  entity  in 
which  the  operator  or  any  of  its 
principals  had  an  ownership  interest,  or 
an  entity  in  which  the  operator's 
president,  secretary,  or  treasurer  were 
employed: 

(i)  Previously  complied  with  seaion 
423  of  the  Act  and  §  726.4. 

(ii)  Was  notified  of  its  obligation  to 
comply  with  section  423  nf  the  Act  and 
§726.4;  or 

(iii)  Was  notified  of  its  potential 
liability  for  a  claim  filed  under  the 
Black  Lung  Benefits  Act  pursuant  to 
§725.407  of  this  chapter. 

(4)  Commencing  with  the  1 1th  day 
after  the  operator's  receipt  of  the 
notification  sent  by  the  Director 
pursuant  to  §  726.303,  the  daily  base 
penalty  amounts  set  forth  in  paragraph 
(b)  shall  be  increased  bv  $100 

(5)  In  any  case  in  which  the  operator, 
or  any  of  its  principals,  or  an  entitv  in 
which  the  operator's  president, 
secretary,  or  treasurer  were  emploved. 
has  been  the  subject  of  a  previous 
penalty  assessment  under  this  part,  the 
daily  base  penalty  amounts  shall  be 
increased  by  S3o6.  up  to  a  maximum 
daily  base  penalty  amount  of  $1,000. 
The  maximum  daily  base  penalty 


amount  applicable  to  any  violation  of 
§  726.4  that  takes  place  after  [effective 
date  ofthe  final  rule;  shall  be  $1,100. 
(d)  The  penalty  shall  be  subject  to 
reduction  for  any  period  during  which 
the  operator  had  a  reasonable  belief  ttiat 
it  was  not  required  to  complv  with 
section  423  of  the  Act  and  §  726.4  or  a 
reasonable  behef  that  it  had  obtained 
insurance  coverage  to  comply  vn\h. 
section  423  of  the  Act  and  §  726.4.  A 
notice  of  contest  filed  in  accordance 
wath  §  726.307  shall  not  be  sufficient  to 
establish  a  reasonable  belief  that  the 
operator  was  not  required  to  complv 
with  the  Act  and  regulations. 

§726.303    Notification;  investigation. 

(a)  If  the  Director  determines  that  an 
operator  has  violated  the  provisions  of 
section  423  ofthe  Act  and  §  726.4,  he 
or  she  shall  notify  the  operator  of  its 
violation  and  request  that  the  operator 
immediately  secure  the  payment  of 
benefits.  Such  notice  shall  be  sent  by 
certified  mail. 

(b)  The  Director  shall  also  iirect  the 
operator  to  supply  information  relevant 
to  the  assessment  of  a  penaltv.  Such 
information,  which  shall  be  supplied 
within  30  days  ofthe  Director's  request, 
may  include: 

(1)  The  date  on  which  the  operator 
commenced  its  operation  of  a  coal  mine; 

(2)  The  number  of  persons  employed 
by  the  operator  since  it  began  operating 
a  coal  mine  and  the  dates  of  their 
employment;  and 

(3)  The  identity  and  last  known 
address: 

(i)  In  the  case  of  a  corporation,  of  all 
persons  who  served  as  president, 
secretary,  and  treasurer  of  the  operator 
since  it  began  operating  a  coal  mine;  or 

(ii)  In  the  case  of  an  operator  which 
is  not  incorporated,  of  all  persons  who 
were  principals  ofthe  operator  since  it 
began  operating  a  coal  mine; 

(c)  In  conducting  any  investigation  of 
an  operator  under  this  subpart,  the 
Division  Director  shall  have  all  ofthe 
powers  of  a  district  director,  as  set  forth 
at  §  725.351(a)  of  this  chapter.  For 
purposes  of  §  725.351(c)  of  this  chapter, 
the  Division  Director  shall  be 
considered  to  sit  in  the  District  of 
Columbia. 

§  726.304    Notice  of  initial  assessment 

(a)  After  an  operator  receives 
notification  under  §  726.303  and  fails  to 
secure  its  obligations  for  the  period 
defined  in  §  726.302(b).  and  following 
the  completion  of  any  investigation,  the 
Director  may  issue  a  notice  of  initial 
penalty  assessment  in  accordance  with 
the  criteria  set  forth  in  §  726.302. 

(b)(1)  A  copy  of  such  notice  shall  be 
sent  by  certified  mail  to  the  operator.  If 


the  operator  is  a  corporation,  a  copy 
shall  also  be  sent  by  certified  mail  to 
each  ofthe  persons  who  served  as 
president,  secretary,  or  treasurer  of  the 
operator  during  any  period  in  which  the 
operator  was  in  violation  of  section  423 
ofthe  Act  and  §726.4. 

(2)  Where  service  by  certified  mail  is 
not  accepted  by  any  person,  the  notice 
shall  be  deemed  received  bv  that  person 
on  the  date  of  attempted  delivery. 
Where  service  is  not  accepted,  the 
Director  may  exercise  discretion  to  serve 
the  notice  by  regular  mail. 

§  726.305    Contents  of  notice. 

The  notice  required  bv  §  726.304 
shall: 

(a)  Identify'  the  operator  against  whom 
the  penalty  is  assessed  as  well  as  the 
name  of  any  other  person  severally 
liable  for  such  penalty; 

(b)  Set  forth  the  determination  ofthe 
Director  as  to  the  amount  of  the  penalty 
and  the  reason  or  reasons  therefor; 

(c)  Set  forth  the  right  of  each  person 
identified  in  paragraph  (a)  of  this 
section  to  contest  the  notice  and  request 
a  hearing  before  the  Office  of 
Administrative  Law  Judges; 

(d)  Set  forth  the  method  for  each 
person  identified  in  paragraph  (a)  to 
contest  the  notice  and  request  a  hearing 
before  the  Office  of  Administrative  Law 
Judges;  and 

(e)  Inform  any  affected  person  that  in 
the  absence  of  a  timely  contest  and 
request  for  hearing  received  within  30 
days  ofthe  date  of  receipt  of  the  notice, 
the  Director's  assessment  will  become 
final  and  unapfjealable  as  to  that  person. 

§  726.306    Finality  of  administrative 
assessment 

Except  as  provided  in  §  726.307(c),  if 
any  person  identified  as  potentially 
liable  for  the  assessment  does  not, 
vyithin  30  days  after  receipt  of  notice, 
contest  the  assessment,  the  Director's 
assessment  shall  be  deemed  final  as  to 
that  person,  and  collection  and  recovery 
of  the  penalty  may  be  instituted 
pursuant  to  §  726.320. 

§  726.307    Fomi  of  notice  of  contest  and 
request  for  heating. 

(a)  Any  person  desiring  to  contest  the 
Director's  notice  of  initial  assessment 
shall  request  an  administrative  hearing 
pursuant  to  this  part.  The  notice  of 
contest  shall  be  made  in  writing  to  the 
Director,  Division  of  Coal  Mine 
Workers'  Compensation,  Office  of 
Workers'  Compensation  Programs, 
Employment  Standards  Administration. 
United  States  Department  of  Labor.  The 
notice  of  contest  must  be  received  no 
later  than  30  days  after  the  date  of 
receipt  of  the  notice  issued  under 
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§  726.304.  No  additional  time  shall  be 
added  where  service  of  the  notice  is 
made  by  mail. 

(b)  The  notice  of  contest  shall: 

(1)  Be  dated; 

(2)  Be  typewritten  or  legibly  written; 

(3)  State  the  specific  issues  to  be 
contested.  In  particular,  the  person  must 
indicate  his  agreement  or  disagreement 
with: 

(i)  The  Director's  defernnnation  that 
the  person  against  whom  the  penalty  is 
assessed  is  an  operator  subject  to  the 
requirements  of  section  423  of  the  Act 
and  §  726.4.  or  is  the  president, 
secretary,  or  treasurer  of  an  operator,  if 
the  operator  is  a  corporation. 

(ii)  The  Director's  determination  that 
the  operator  violated  section  423  of  the 
Act  and  §  726.4  for  the  time  period  in 
question;  and 

(iii)  The  Director's  determination  of 
the  amount  of  penalty  owed. 

(4)  Be  signed  by  the  person  making 
the  request  or  an  authorized 
representative  of  such  person;  and 

(5)  Include  the  address  at  which  such 
person  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto. 

(c)  A  notice  of  contest  fded  by  the 
operator  shall  be  deemed  a  notice  of 
contest  on  behalf  of  all  other  persons  to 
the  Director's  determinations  that  the 
operator  is  subject  to  section  423  of  the 
Act  and  §  726.4  and  that  the  operator 
violated  those  provisions  for  the  time 
period  in  question,  and  to  the  Director's 
determination  of  the  amount  of  penalty 
owed.  An  operator  may  not  contest  the 
Director's  determination  that  a  person 
against  whom  the  penalty  is  assessed  is 
the  president,  secretary,  or  treasurer  of 
the  Of)erator. 

(d)  Failure  to  specifically  identify  an 
issue  as  contested  pursuant  to  paragraph 
(b)(3)  of  this  section  shall  be  deemed  a 
waiver  of  the  right  to  contest  that  issue. 

§  726.308    Service  and  computation  of 
time. 

(a)  Service  of  documents  under  this 
part  shall  be  made  by  delivery  to  the 
person,  an  officer  of  a  corporation,  or 
attorney  of  record,  or  by  mailing  the 
document  to  the  last  known  address  of 
the  person,  officer,  or  attorney.  If  .service 
is  made  by  mail,  it  shall  be  considered 
complete  upon  mailing.  Unless 
otherwise  provided  in  this  subpart, 
servii:e  need  not  be  made  by  certified 
mail.  If  service  is  made  by  delivery,  it 
shall  be  considered  complete  upon 
actual  receipt  by  the  person,  officer,  or 
attorney;  upon  leaving  it  at  the  person's, 
officer's  or  attorney's  office  with  a  clerk 
or  person  in  charge;  upon  leaving  it  at 
a  conspi(;uous  place  in  the  office  if  no 
one  is  in  charge;  or  by  leaving  it  at  the 
person's  or  attorney  s  residence. 


(b)  If  a  complaint  has  been  filed 
pursuant  to  §  726.309  of  this  part,  two 
copies  of -nil  documents  filed  in  any 
administrative  proceeding  under  this 
subpart  shall  be  served  on  the  attorneys 
for  the  Department  of  Labor  One  (opv 
shall  be  served  on  the  Associate 
Solicitor.  Black  Lung  Benefits  Division. 
Room  N-26n5.  Office  of  the  Solicitor. 
U.S.  Department  of  Labor.  200 
Constitution  Ave..  N.VV  ,  Washington. 
DC  20210.  and  one  copy  on  the  attorney 
repre.senting  the  Department  in  the 
proceeding. 

(c)  The  time  allowed  a  party  to  file 
any  response  under  this  subpart  shall  be 
computed  beginning  with  the  da\ 
following  the  action  requiring  a 
response,  and  shall  include  the  last  day 
of  the  period,  unless  it  is  a  Saturday. 
Sunday,  or  federally-observed  holiday, 
in  which  case  the  time  period  shall 
include  the  next  business  day. 

§  726.309    Referral  to  the  Office  of 
Administrative  Law  Judges. 

(a)  LIpon  receipt  of  a  timely  notice  of 
contest  filed  in  accordance  with 

§  726.307,  the  Director,  by  the  Associate 
Solicitor  for  Black  Lung  Benefits  or  the 
Regional  Solicitor  for  the  Region  in 
which  the  violation  occurred,  may  file 
a  complaint  with  the  Office  of 
Administrative  Law  Judges.  The 
Director  may.  in  the  complaint,  reduce 
the  total  penalty  amount  requested.  A 
copy  of  the  notice  of  initial  asse.ssment 
issued  by  the  Director  and  all  notices  of 
contest  filed  in  accordance  with 
§  726.307  shall  be  attached.  A  notice  of 
contest  shall  be  given  the  effect  of  an 
answer  to  the  complaint  for  purposes  of 
the  administrative  proceeding,  subject 
to  any  amendment  that  may  be 
permitted  under  this  subpart  and  29 
CFR  pa*rt  18. 

(b)  A  copy  of  the  complaint  and 
attachments  thereto  shall  be  served  bv 
counsel  for  the  Director  on  the  person 
who  filed  the  notice  of  contest. 

(c)  The  Direi;tor,  by  counsel,  may 
withdraw  a  complaint  filed  under  this 
.section  at  any  time  prior  to  the  date 
upon  which  the  decision  of  the 
Department  becomes  final  by  filing  a 
motion  with  the  Office  of 
Administrative  Law  Judges  or  the 
Secretary,  as  appropriate.  If  the  Director 
makes  such  a  motion  prior  to  the  date 
on  which  an  administrative  law  judge 
renders  a  decision  in  accordance 

§  726.313,  the  dismissal  shall  be  without 
prejudice  to  further  assessment  against 
the  operator  for  the  period  in  que.stion 

§  726.31 0    Appointment  of  Administrative 
Law  Judge  and  notification  of  hearing  date. 

Upon  receipt  from  the  Director  of  a 
complaint  filed  pursuant  to  §  726.309, 


the  Chiei  Adminiftrative  Law  Judge 
shall  appoini  an  Administrative  L.jw 
Judge  to  hear  the  case.  The 
Administrative  Law  Judge  shall  notify 
all  interested  parties  of  the  time  and 
place  of  the  hearing. 

§726.311     Evidence. 

(aj  Lx(  ept  a.s  specificaity  provided  in 
this  subpart,  and  to  the  extent  thev  do 
not  conflict  with  the  provisions  of  this 
subpart,  the  Rules  of  Practice  and 
Procedure  tor  .^dminisfrative  Hearings 
Before  the  Office  of  Administrative  Law 
Judges  established  by  the  Secretarv  at  29 
CFR  part  18  shall  apply  to 
administrative  proceedings  under  this 
subpart. 

(b)  Notwithstanding  29  CFR 
18.1101(b)(2).  subpart  Bofthn  Rules  of 
Practice  and  Procedure  for 
Administrative  Hearings  Before  the 
Office  of  Adtninistrative  Law  Judges 
.^hall  appl\  to  administrative 
proceedings  under  this  part,  except  that 
documents  contained  in  Department  of 
Labor  files  and  offered  on  behalf  of  the 
Director  shall  be  admissible  in 
proceedings  under  this  subpart  without 
regard  to  their  c:ompliance  with  the 
Rules  of  Practice  and  Procedure. 

§  726.31 2    Burdens  of  proof. 

(a)  The  Director  shall  bear  the  burden 
of  proving  the  existence  of  a  violation, 
and  the  time  period  for  which  the 
violation  occurred  To  prove  a  violation, 
the  Director  must  establish 

( 1 1  That  the  person  against  whom  the 
penalty  is  assessed  is  an  operator,  or  is 
the  president,  secretary .  or  treasurer  of 
an  operator,  if  such  operator  is  a 
corporation 

(2)  That  the  operator  violated  section 
423  of  the  Act  and  §726.4.  The  filing  of 
a  complaint  shall  be  considered  prima 
facie  evidence  that  the  Director  has 
searched  the  rcn  ords  maintained  by 
OWCP  and  has  determined  that  the 
operator  was  not  authorized  to  self- 
insure  its  liability  under  the  Act  for  the 
time  period  in  question,  and  that  no 
insurance  carrier  reported  coverage  of 
the  operator  for  the  time  period  in 
question. 

(b)  The  Director  need  not  produce 
further  evidence  in  support  of  his 
burden  of  proof  with  respect  to  the 
issues  set  forth  in  paragraph  (a)  if  no 
party  contested  them  pursuant  to 

§  726.307(b)(3), 

(c)  The  Director  shall  bear  the  burden 
of  proving  the  size  of  the  operator  as 
required  bv  t)  726.302.  except  that  if  the 
Director  has  re<^uested  the  operator  to 
supply  information  with  respect  to  its 
size  under  §  726.303  and  the  operator 
has  not  fulU  complied  with  that 
request,  it  shell  t)e  presumed  that  the 
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operator  has  more  than  100  employees 
engaged  in  coal  mine  e-^ployment.  The 
person  or  pwrsons  liable  ii^r  the 
asM's.-,ment  shall  thereafter  bear  the 
bur'den  of  proving  the  actual  number  of 
employees  engaged  in  coal  mine 
employment. 

(d)  The  Director  shall  bear  the  burden 
of  proving  tlie  operator's  receipt  of  the 
notification  required  by  §  726.303,  the 
operator's  prior  notice  of  the 
jipplicabiiity  of  the  Black  Lung  Benefits 
Act  to  its  operations,  and  the  existence 
of  any  previous  a.ssessment  against  the 
operator,  the  operator's  principals,  or 
the  operator's  officers. 

(e)  The  person  or  persons  liable  for  an 
assessment  shall  Iwar  the  burden  of 
proving  the  applicability  of  the 
mitigating  factors  listed  in  ^^  72fi. 302(d). 

§726.313    Decision  and  Order  of 
Administrative  Law  Judge. 

(a)  The  Administrative  Law  judge 
shall  render  a  decision  on  the  Lssues 
referred  bv  the  Uirt3('tor 

(bj  The  decision  of  the  Administrative 
Law  ludge  shall  be  limited  to 
determining,  where  such  issues  are 
properly  before  him  or  her: 

(1)  Whether  the  operator  has  violated 
section  423  of  the  Act  and  §  726.4; 

(2)  Whether  other  persons  identified 
by  the  Director  as  potentially  severally 
liable  for  the  penallv  were  the  president, 
treasurer,  or  secretary  of  the  corporation 
during  the  time  period  in  question;  and 

(3)  The  appropriateness  of  the  penalty 
asses.sed  by  the  Director  in  light  of  the 
fac:?ors  set  forth  in  «i  726..302.'The 
Administrative  Law  ludge  shall  not 
render  determinations  on  the  legality  of 
a  regulatory  provision  or  the 
constitutionality  of  a  statutory 
provision. 

(c)  The  decision  of  the  Administrative 
I^iw  Judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  bases  therefor,  upon  each  material 
issue  presented  on  the  record.  The 
decision  shall  also  include  an 
appropriate  order  which  may  affirm, 
reverse,  or  modify,  in  whole  or  in  part, 
the  determination  of  the  Director. 

(d)  The  Administrative  Law  Judge 
shall  serve  copies  of  the  decision  on 
each  of  the  parties  b)  certified  mail. 

(e)  The  det:ision  of  the  Administrative 
Law  Judge  shall  be  deemed  to  have  been 
issued  on  the  date  that  it  is  rendered, 
and  shall  constitute  the  final  order  of 
the  Secretary  unless  there  is  a  request 
for  re<;onsideration  bv  the 
Administrative  Law  fudge  pursuant  to 
paragraph  (f)  or  a  petition  for  review- 
filed  pursuant  to  «:)  726.314. 

(f)  Any  party  may  request  that  the 
.Administrative  Law  fudge  reconsider 
his  or  her  decision  by  filing  a  motion 


within  30  days  of  the  date  upon  which 
the  decision  of  the  Administrative  Law 
Judge  is  issued.  A  timely  motion  for 
reconsideration  will  .suspend  ihe 
running  of  the  time  for  any  party  to  file 
a  petition  for  review  pursuant  to 
§726.314. 

(g)  F'ollowing  issuance  of  the  decision 
and  order,  the  Chief  Administrative  Law 
Judge  shall  promptly  forward  the 
complete  hearing  record  to  the  Director. 

§  726.314    Review  by  the  Secretary. 

(a)  The  Director  or  any  party 
aggrieved  by  a  decision  of  the 
Administrative  Law  Judge  may  petition 
the  Secretary  for  review  of  the  decision 
by  filing  a  petition  within  30  days  of  the 
date  on  which  the  decision  was  issued. 
Any  other  party  may  file  a  cross-petition 
for  review  within  15  days  of  its  receipt 
of  a  petition  for  review  or  within  30 
days  of  the  date  on  which  the  decision 
was  issued,  whichever  is  later.  Copies  of 
any  petition  or  cross-petition  shall  be 
served  on  all  parties  and  on  the  Chief 
Administrative  Law  Judge. 

(b)  A  petition  filed  by  one  party  shall 
not  affect  the  finality  of  the  decision 
with  respect  to  other  parties. 

(c)  If  any  party  files  a  timely  motion 
for  reconsideration,  any  petition  for 
review,  whether  filed  prior  to  or 
subsequent  to  the  filing  of  the  timely 
motion  for  reconsideration,  shall  be 
dismissed  without  prejudice  as 
premature.  The  30-day  time  limit  for 
filing  a  petition  for  review  by  any  party 
shall  commence  upon  issuance  of  a 
decision  on  reconsideration. 

§726.315    Contents. 

Any  petition  or  cross-petition  for 
review  shall: 

(a)  Be  dated; 

(b)  Be  typewritten  or  legibly  written; 

(c)  State  the  specific  reason  or  reasons 
why  the  party  petitioning  for  review 
believes  the  Administrative  Law  Judge's 
decision  is  in  error; 

(d)  Be  signed  by  the  partv  filing  the 
petition  or  an  authorized  representative 
of  such  party;  and 

(e)  Attach  copies  of  the 
Administrative  Law  Judge's  decision 
and  any  other  documents  admitted  into 
the  record  by  the  Administrative  Law 
Judge  which  would  assist  the  Secretary 
in  determining  whether  review  is 
warranted. 

§  726.316    Filing  and  Service. 

(a)  Filing.  All  documents  submitted  to 
the  Secretary  shall  be  filed  with  the 
Secretary  of  Labor,  U.S.  [Department  of 
Labor,  200  Constitution  Ave.,  N.W., 
Washington.  DC  20210. 

(b)  Number  of  copies.  An  original  and 
four  copies  of  all  documents  shall  be 
filed. 


(c)  Computation  of  time  for  delivery 
by  mail.  Documents  are  not  deemed 
filed  with  the  Secretary  until  actually 
received  by  the  .Secretary  either  on  or 
before  the  due  date.  No  additional  time 
shall  be  added  where  service  of  a 
document  requiring  action  within  a 
prescribed  time  was  made  by  mail. 

(d]  ManutT  and  proof  of  service.  A 
copy  of  each  document  filed  with  the 
Secretary  shall  be  served  upon  all  other 
parties  involved  in  the  proceeding. 
Service  under  this  section  shall  be  by 
personal  delivery  or  by  mail.  Service  by 
mail  is  deemed  effected  at  the  time  of 
mailing  to  the  last  known  address. 

§  726.317    Discretionary  Review. 

(a)  Following  receipt  of  a  timely 
petition  for  review,  the  Secretary  shall 
determine  whether  the  decision 
warrants  review,  and  shall  send  a  notice 
of  such  determination  to  the  parties  and 
the  Chief  Administrative  Law  Judge.  If 
the  Secretary  declines  to  review  the 
decision,  the  Administrative  Law 
Judge's  decision  shall  be  considered  the 
final  decision  of  the  agency.  The 
Secretary's  determination  to  review  a 
decision  by  an  Administrative  Law 
fudge  under  this  subpart  is  solely  within 
the  discretion  of  the  Secretary. 

(b)  The  Secretary's  notice  shall 
specify: 

(1)  The  issue  or  issues  to  be  reviewed; 
and 

(2)  The  schedule  for  submitting 
arguments,  in  the  form  of  briefs  or  such 
other  pleadings  as  the  Secretary  deems 
appropriate. 

(c)  Upon  receipt  of  the  Secretary's 
notice,  the  Director  shall  forward  the 
record  to  the  Secretary. 

§  726.318    Final  decision  of  the  Secretary. 

The  Secretary's  review  shall  be  based 
upon  the  hearing  record.  The  findings  of 
fact  in  the  decision  under  review  shall 
be  conclusive  if  supported  by 
substantial  evidence  in  the  record  as  a 
whole.  The  Secretary's  review  of 
conclusions  of  law  shall  be  de  novo. 
Upon  review  of  the  decision,  the 
Secretary  may  affirm,  reverse,  modify, 
or  vacate  the  decision,  and  may  remand 
the  case  to  the  Office  of  Administrative 
Law  Judges  for  further  proceedings.  The 
Secretary's  final  decision  shall  be  served 
upon  all  parties  and  the  Chief 
Administrative  Law  Judge,  in  person  or 
by  mail  to  the  last  known  address. 

§  726.31 9    Retention  of  oiflcial  record. 

The  official  record  of  every  completed 
administrative  hearing  held  pursuant  to 
this  part  shall  be  maintained  and  filed 
under  the  custody  and  control  of  the 
Director. 
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§  726.320    Collection  and  recovery  of 
penalty. 

(a)  When  the  determination  of  the 
amount  of  any  civil  money  penalty 
provided  for  in  this  part  becomes  final. 
in  accordance  with  the  administrative 
assessment  thereof,  or  pursuant  to  the 
decision  and  order  of  an  Administrative 
Law  Judge  in  an  administrative 
proceeding  as  provided  in,  or  following 
the  decision  of  the  Secretary,  the 
amount  of  the  penalty  as  thus 
determined  is  immediatelv  due  and 


payable  to  the  U.S.  Department  of  Labor 
on  behalf  of  the  Black  Lung  Disability 
Trust  Fund.  The  person  against  whom 
such  penalty  has  been  assessed  or 
imposed  shall  promptly  remit  the 
amount  thereof,  as  finally  determined, 
to  the  Secrelar\-  by  certified  check  or  bv 
money  order,  made  payable  to  the  order 
of  U.S.  Department  of  Labor.  Black  Lung 
Program.  Such  remittance  shall  be 
delivered  or  mailed  to  the  Director. 

[b)  If  such  remittance  is  not  received 
within  30  days  after  it  becomes  due  and 


payable,  it  may  be  recovered  in  a  civil 
action  brnugh.  .,y  the  .Secretan.'  m  any 
court  of  competent  jurisdiction,  m 
v\hich  litigation  the  Secretary  shall  be 
represented  h\  the  Solicitor  of  I^ibor, 

PART  727— [REMOVED] 

h  L'nder  the  author.t\  of  sec  tion.'-  y32 
and  9.3b  of  the  Black  Lung  Benefits  .^it. 
part  727  !s  proposed  to  bf  remo'.cd 
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Presidential  Documents 


Notice  of  January  21,  1997 

Continuation  of  Emergency  Regarding  Terrorists  Who 
Threaten  To  Disrupt  the  Middle  East  Peace  Process 


On  lanuan'  23,  1995.  by  Executive  Order  12947.  I  declared  a  national  emer- 
gency to  deal  with  the  unusual  and  extraordinary  threat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  States  constituted  bv 
grave  acts  of  violence  committed  by  foreign  terrorists  that  disrupt  the  Middle 
East  peace  process.  By  Executive  Order  12947  of  Januarv  23,  1995,  I  blocked 
the  assets  in  the  United  States,  or  in  the  control  of  United  States  persons. 
of  foreign  terrorists  who  threaten  to  disrupt  the  Middle  East  peace  process. 
I  also  prohibited  transactions  or  dealings  by  United  Stales  persons  in  s  ich 
property.  Because  terrorists  activities  continue  to  threaten  the  Middle  List 
peace  process  and  vital  interests  of  the  United  States  in  the  Middle  East, 
the  national  emergency  declared  on  January  23,  1995.  and  the  measures 
that  took  effect  on  Januan,-  24,  1995,  to  deal  with  that  emergencv  must 
continue  in  effect  beyond  January  23,  1997.  Therefore,  m  accordance  with 
section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)).  I  am 
continuing  the  national  emergency  with  respect  to  foreign  terrorists  who 
threaten  to  disrupt  the  Middle  East  peace  process. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 
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published  1-22-97 
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published  12-23-96 
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OFFICE 

Employment: 
Presidential  management 
intern  program;  put)lished 
1-22-97 

Prevailing  rate  systems; 
published  12-23-96 
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97;  published  ^2-3(>-9€, 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 

Wildlife  Habitat  incentives 
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1-27-97;  published  12-13-96 

COMMERCE  DEPARTMENT 
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Cantibear.  Gulf,  and  South 
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Management  Council: 
hearing,  comments  due 
by  1-27-97;  published 
1-21-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets 
Contract  market  rule  review 
procedures,  comments 
due  by  1-31-97.  published 
'-16-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act; 
Aad  rain  program— 

Contiuous  emission 
monrtonng,  excess 
emissions:  appeal 
procedures,  comments  • 
due  by  1-27-97, 
published  •2-27-96 
Pestictdes,  tolerances  m  food, 
animal  feeds   and  raw 
agricultural  commodities 
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Dy  '-28-97    DuWished  '1- 
29-96 
Solid  wastes 
Beverage  containers  anc 
resource  recovery 


facilities;  management 
guidelines- 
Federal  regulatory  reform; 
CFR  Parts  renwved; 
comments  due  by  1-30- 
97;  published  12-31-96 
Federal  regulatory  review; 
comments  due  by  1-30- 
97;  published  12-31-96 
SuperturxJ  program: 
National  oil  and  hazardous 
substances  conttngefKy 
plan- 
National  priorities  list 
update;  comments  due 
by  1-29-97;  published 
12-30-96 
North  Dakota;  comments 
due  by  1-27-97; 
published  12-26-96 
Toxic  sutstances: 
Testing  requirements- 
Pharmacokinetics  studies; 
comments  due  by  1-31- 
97;  published  10-18-96 
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Federal  regulatory  reform; 
comments  due  by  1-31-97; 
published  12-20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Telecommunk^atons  Act  of 
1996;  implementation: 

Common  carrier  ser/ices- 
Nabonal  Exchange  Carrier 
Association,  Inc.,  Board 
of  Directors;  changes  to 
make  Board  more 
representative  of 
telecommunications 
industry;  comments  due 
by  1-27-97;  published 
1-17-97 

FEDERAL  ELECTION 
COMMISSION 

Reports  by  policrtal 
committees: 
Best  efforts;  S200+ 

contributors  identification; 

comment  period  exterxled; 

comments  due  by  1-31- 

97,  published  12-30-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  kan  bank 
system: 

Community  support 
requirements;  comments 
due  by  1-27-97;  published 
11-27-96 

FEDERAL  RESERVE 
SYSTEM 

Equal  aedit  opportunity 
(Regulation  B); 

Creditor  compliance  with 
Equal  Credit  Opportunity 
Act;  legal  privilege  for 
information;  comments 


due  by  1-31-97;  published 
1-2-97 
Securities  credit  transactions 
(Regulations  G,  T,  and  U); 
comments  due  by  1-31-97; 
published  12-23-96 
Truth  in  lending  (Regulation 
Z): 

Innprovement  of  disclosures; 
comments  due  by  1-30- 
97;  published  12-31-96 
FEDERAL  TRADE 
COMMISSION 
Industry  guides: 
Feather  and  down  products; 
comments  due  by  1-28- 
97;  piijlished  10-28-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Medicare  payment 
suspensksn  charges  and 
determination  of  allowatile 
interest  expenses; 
comments  due  by  1-31- 
97;  published  12-2-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  National  Mortgage 
Association  (Fannie  Mae) 
arxi  Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac): 
Book-entry  procedures; 
securities  issuance, 
recordation,  arxj  transfer; 
comments  due  by  i-3l- 
97;  published  12-2-96 
Norwitizens;  financial 
assistance  restrictions; 
comments  due  by  1-28-97; 
putilished  11-29-96 
Correction;  comments  due 
by  1-28-97;  published  12- 
6-96 
Public  and  Indian  housing: 
Certificate  and  voucher 
programs  (Section  8)- 
Management  assessment 
program;  comments  due 
by  1-31-97;  published 
12-2-96 
Real  Estate  Settlement 
Procedures  Act: 
Improvement  of  disclosures; 
comments  due  by  1-30- 
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Presidential  Documents 


Proclamation  6967  of  {anuary  17.  1997 

Martin  Luther  King,  Jr.,  Federal  Holiday,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

People  throughout  the  world  celebrate  the  birthday  of  Dr.  Martin  Luther 
King.  Jr..  as  a  tribute  to  his  shining  example  of  love  and  justice. 

Dr.  King  was  a  man  of  clear  and  powerful  vision  who  offered  an  uncompro- 
mising message  of  brotherhood  and  hope  at  a  time  when  violence  and 
racial  intolerance  tore  at  the  seams  of  our  Nation.  In  addressing  these  ills, 
he  often  referred  to  what  he  called  the  "magnificent  words"  of  the  Declaration 
of  Independence,  which  proclaimed  that  "all  men  are  created  equal,  that 
they  are  endowed  by  their  Creator  with  certain  unalienable  Rights,  that 
among  these  are  Life,  Liberty  and  the  pursuit  of  Happiness."  He  declared 
these  words  to  be  "a  promissory  note  to  which  every  American  was  to 
fall  heir."  and  upon  which  payment  could  no  longer  be  delayed.  Dr.  King's 
struggle  made  it  possible  for  all  of  us  to  move  closer  to  the  ideals  set 
forth  in  the  Declaration  of  Independence  and  in  our  Constitution. 

Although  ours  is  the  most  successful  multiracial,  multicultural  society  in 
human  history,  in  the  words  of  Dr.  King,  "our  work  is  not  vet  done." 
We  have  not  yet  fully  realized  Dr.  King's  dream  of  a  Nation  of  full  oppor- 
tunity, genuine  equality,  and  consistent  fair  play  for  all. 

Every  citizen  must  rise  to  meet  that  challenge  because  Americas  promise 
of  freedom  and  opportunity  cannot  truly  be  realized  for  any  of  us  until 
it  is  realized  for  every  one  of  us.  We  all  have  an  obligation  to  reach  out 
to  one  another — across  the  artificial  barriers  of  race,  gender,  religion,  class. 
and  age — so  that  each  member  of  our  society  shares  fully  in  the  promise 
of  the  American  Dream. 

In  the  spring  of  1963.  Dr.  King  was  arrested  in  Birmingham,  Alabama. 
while  protesting  discrimination  in  public  accommodations  and  employment. 
From  his  jail  cell,  he  wrote  of  his  faith  that  ultimately  what  was  good 
in  America  would  prevail  over  fear  and  prejudice: 

We  will  reach  the  goal  of  freedom  in  Birmingham  and  all  over 
the  nation,  because  the  goal  of  America  is  freedom.  Abused  and 
scorned  though  we  may  be.  our  destiny  is  tied  up  with  the  destiny 
of  America.  .  ..  .  We  will  win  our  freedom  because  the  sacred 
heritage  of  our  nation  and  the  eternal  will  of  God  are  embodied 
in  our  echoing  demands. 

As  I  begin  my  second  term  as  the  last  President  of  the  20th  centun.  I 
ask  each  i\merican  to  work  with  me  to  usher  in  a  new  era  of  hope,  reconcili- 
ation, and  fellowship  among  all  our  people — rich  and  poor,  young  and 
old.  and  men  and  wom^n  of  even.-  race,  I  urge  all  Americans  to  put  intoler- 
ance behind  us.  seek  common  ground,  and  strive  for  justice  and  community 
in  our  Nation, 
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NOW.  THEREFORE.  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  AiT>Ti(a,  h\  virtue  of  the  authority  vested  in  me  by  the  Constitution 
aril!  iavv-,  ot  ihe  Inited  States,  do  hereby  proclaim  Monday,  January  20, 
1997.  as  the  Martin  Luther  King.  Jr.,  Federal  Holiday.  I  call  upon  the  people 
of  the  United  States  to  oBserve  this  occasion  with  appropriate  programs, 
ceremonies,  and  a.  tivities. 

I\  Wir\L,sS  WHEREOF.  1  have  hereunto  set  my  hand  this  seventeenth 
day  of  January,  m  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
seven,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty -first. 
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Proclamation  6968  of  January  20.  1997 
National  Day  of  Hope  and  Renewal.  1997 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Today  as  we  celebrate  the  last  Presidential  Inauguration  of  the  20th  century 
and  raise  our  sights  with  hope  and  humility  towaru  the  challenges  of  a 
new  age,  let  us  together  ask  God's  guidance  and  blessing 

This  day  marks  not  a  personal  or  political  \  ictors  but  the  triumph  of  a 
free  people  who  have  freelv  chosen  the  course  our  counlr\  wii!  take  as 
we  prepare  for  the  21st  century. 

During  the  past  4  years,  we  have  grown  together  as  a  people  and  as  a 
Nation.  Touched  by  tragedy,  strengthened  bv  achievement,  exhilarated  bv 
the  challenges  and  opportunities  ahead,  we  ha\e  come  a  long  wav  on  our 
journey  to  change  America's  course  for  the  better.  We  have  alw^avs  been 
a  people  of  hope — hope  that  we  can  make  tomorrow  brighter  than  todav. 
hope  that  we  can  fulfill  our  Nation's  enduring  promise  of  freedom  and 
opportunity.  And  we  have  always  known  that,  bv  the  grace  of  God  and 
our  mutual  labor,  we  can  make  our  hopes  realitv. 

Today,  we  live  in  an  age  of  possibility — a  moment  of  rich  opportunitv 
that  brings  with  it  a  deep  responsibility  for  the  future  and  the  generations 
to  come.  We  must  seize  this  special  moment  with  a  commitment  to  do 
right  by  those  who  will  follow  us  in  this  blessed  land. 

Dr.  Martin  Luther  King,  Jr.,  whose  life  and  vision  we  honor  toda\ .  recogni/ed 
that  the  destiny  of  each  American  is  bound  to  the  destinv  of  all  Am.encans: 
that  if  we  are  to  go  forward,  we  must  go  forward  together.  So.  let  us 
pledge  today  to  continue  our  national  iourne\'  together.  Let  us  reaffirm 
our  commitment  to  our  shared  values  of  familv  and  faith,  work  and  oppor- 
tunity. And  let  us  resolve  to  work  together,  one  Nation  under  Cod.  u, 
build  a  bridge  of  hope  and  renewal  to  a  new  American  century 

NOW.  THEREFORE.  L  WILLIAM  ].  GLINTON.  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  hv  the  Gonstitution  and  laws 
of  the  United  States,  do  hereby  proclaim  January  20.  1997.  a  National  Day 
of  Hope  and  Renewal,  and  I  call  upon  the  citizens  of  this  great  Nation 
to  observe  this  day  by  reflecting  on  their  obligations  to  one  another  and 


to   our  beloved   country 
and  renewal 


md   bv    facing   the    future   with 


spirit    0 


f   he 


IN  WITNESS  WHEREOF.  1  have  hereunto  set  my  hand  this  twentieth  dav 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  nint't\-se\en. 
and  of  the  Independence  of  the  I'nited  States  of  .-K-meru  a  the  tuo  hundred 
and  twentv-first. 


IFR  Doc;    07-1744 

}    ed  1-22-97    a^S  ami 

Bii:,ng  code  ^I'JS-Ol-P 


(XnAJAfUOA  ^JtUvjdk^G^ 


VOL 


ISS 


3446         Federal  Register  .'  Vol    62.  No    In      Thursday,  January  23,  1997  /  Rules  and  Regulations 


3445 


Rules  and  Regulations 


FederaJ  Register 

Vol    62.  No    15 

Thursday,  Januarv  23,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  reguJatory  documents  having  general 
applicatJility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  hiealth  Inspection 
Service 

9  CFR  Part  91 


[Docket  No.  96-005-2] 

Cattle  Exportations;  Tuberculosis  and 
Brucellosis  Test  Requirements 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

summary:  We  are  adopting  as  a  final 
rule,  with  two  changes,  an  interim  rule 
that  amended  the  regulations  by 
eliminating  requirements  for  pre-export 
diagnostic  tests  for  tuberculosis  and 
brucellosis  in  certain  cattle  being 
exported  from  the  United  States  directly 
to  slaughter.  As  amended  by  this 
document,  the  rule  eliminates  the 
tuberculosis  and  brucellosis  test 
requirements  for  slaughter  cattle 
exported  from  States  free  of  brucellosis 
or  tuberculosis  and  those  exported  to 
countries  that  the  Administrator  has 
determined  have  an  acceptable  disease 
surveillance  system  and  that  agree  to 
share  with  the  United  States  any 
findings  of  brucellosis  or  tuberculosis  in 
U.S.  origin  cattle.  We  believe  that  these 
test  requirements  can  be  eliminated 
without  compromising  the  integrity  of 
our  brucellosis  and  tuberculosis 
surveillance  systems.  This  rule 
facilitates  the  movement  of  U.S. 
slaughter  cattle  to  foreign  countries. 

EFFECTIVE  DATE:  January  23,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Michael  David,  Senior  Staff 
Veterinarian,  Import/Export  Animals, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  39. 
Riverdale,  MD  20737-1231;  (301)  734- 
5034. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  regulations  in  9  CFR  part  91, 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations),  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  Section  91.5  requires,  among 
other  things,  that  cattle  intended  for 
exportation  be  tested  for  tuberculosis 
and  brucellosis. 

In  an  interim  rule  effective  on 
February  15.  1996.  and  pubhshed  in  the 
Federal  Register  on  Februarv-  23.  1996 
(61  FR  6917-6918,  Docket  No.  96-005- 
1),  we  amended  the  cattle  exportation 
regulations  in  9  CFR  part  91  to  remove 
the  tuberculosis  and  brucellosis  test 
requirements  for  cattle  being  exported 
for  slaughter.  We  amended  the 
regulations  to  remove  these  testing 
requirements  for  cattle  exported  directly 
to  slaughter  in  a  foreign  country,  if  the 
receiving  country  has  a  disease 
surveillance  system  equivalent  to  that  of 
the  United  States,  as  determined  by  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS),  and 
if  the  receiving  country  agrees  to  share 
any  findings  of  brucellosis  or 
tuberculosis  in  U.S.  origin  cattle  with 
APHIS.  In  addition,  we  amended  the 
regulations  to  remove  these  testing 
requirements  for  any  cattle  moving 
directly  to  slaughter  from  a  State 
designated  as  free  of  tuberculosis  or 
brucellosis  in  9  CFR  77.1  or  78.41. 
respectively.  This  action  reUeved 
restrictions  and  facilitated  the 
movement  of  U.S.  slaughter  cattle  to 
foreign  countries. 

We  solicited  comments  concerning 
the  interim  rule  for  60  days  ending 
April  23.  1996.  We  received  two 
comments  by  that  date.  Both  comments 
were  bx)m  State  Departments  of 
Agricuhure.  The  comments  are 
discussed  below. 

Both  commenters  agreed  with  the 
economic  benefits  of  the  rule  and  the 
actions  taken  by  the  interim  rule. 
However,  both  commenters  were 
concerned  vnth  the  wording  about 
Mexico  having  a  tuberculosis 
surveillance  system  equivalent  to  that  of 
the  United  States. 

We  understand  and  agree  with  the 
commenters'  concerns.  Federal 
slaughter  plants  in  Mexico  have  a 
tuberculosis  surveillance  system  in 
place.  This  rule  deals  with  exports  to 
Mexico  of  slaughter  cattle  but  not  other 
cattle.  In  the  interim  rule  we  should 


have  specified  that  the  slaughter  plants 
in  Mexico,  to  which  the  slaughter  cattle 
are  being  exported,  have  tuberculosis 
surveillance  systems  that  are  acceptable 
to  the  United  States.  As  a  result  of  these 
comments,  we  are  making  changes  in 
this  final  rule  to  revise  two  references  to 
specifv'  that  the  Administrator  has 
determined  that  Canada  and  Mexico 
have  acceptable  tuberculosis 
surveillance  systems  at  slaughter  plants 
for  the  purposes  of  receiving  cattle 
exported  from  the  United  States  for 
slaughter. 

For  consistency,  we  are  making  ihe 
same  changes  for  brucellosis  testing. 
Therefore,  two  references  will  be 
changed  to  specifv-  that  the 
Administrator  has  determined  that 
Canada  has  an  acceptable  brucellosis 
surveillance  system  at  slaughter  plants 
for  the  purposes  of  receiving  cattle 
exported  from  the  United  States  for 
slaughter 

Therefore,  based  on  the  rationale  set 
forth  in  the  interim  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  interim  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
docimient. 

This  final  rule  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12372 
and  12988  and  the  Paperwork 
Reduction  Act. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and.  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

As  stated  in  the  interim  rule 
published  in  the  Federal  Register  on 
February  23.  1996,  timely  compliance 
with  sections  603  and  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq)  was  impracticable  to  make  this 
rule  effective  in  time  for  U.S.  exporters 
of  slaughter  cattle  to  take  advantage  of 
a  favorable  marketing  situation.  This 
final  rule  includes  the  analysis  of  the 
economic  impact  of  this  regulatory 
change  on  small  entities. 

Our  interim  rule  amended  the 
regulations  in  §  91 .5  to  remove  the 
tuberculosis  and  brucellosis  testing 
requirements  for  cattle  moving  directly 
to  slaughter  in  a  foreign  country.  Cattle 
exported  directly  for  slaughter  no  longer 
require  tuberculosis  or  brucellosis  tests 
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prior  to  exportation  when  the  receiving 
country  (1)  has  a  disease  surveillance 
system  at  slaughter  plants  that  is 
acceptable  to  the  United  States  and  (2) 
agrees  to  share  any  findings  of 
tuberculosis  or  brucellosis  in  U.S.  origin 
cattle  with  APHIS.  Cattle  moving 
directly  to  slaughter  present  a  negligible 
risk  of  transmitting  either  brucellosis  or 
tuberculosis  to  other  cattle.  Monitoring 
of  these  cattle  by  the  receiving  country 
will  provide  information  on  the  source 
of  any  affected  cattle  within  the  United 
States.  The  interim  rule  also  removed 
these  test  requirements  for  cattle  moving 
directly  to  slaughter  when  they  originate 
from  a  Class  Free  State  for  brucellosis  or 
an  Accredited-Free  State  for 
tuberculosis.  Cattle  exported  for 
slaughter  from  a  State  which  is  free  of 
brucellosis  or  tuberculosis  present  a 
negligible  risk  of  carrying  brucellosis  or 
tuberculosis,  respectively 

The  Regulatory  Flexibility  Act 
requires  that  we  specifically  consider 
the  economic  impact  associated  with 
rule  changes  on  small  entities.  The 
Small  Business  Administration's 
definition  of  a  small  entity  involved  in 
cattle  exportation  is  one  whose  total 
sales  is  less  than  $0.5  million  annually 
In  1992  there  were  1.034.189  cattle  and 
calf  farms  in  the  United  States,  of  which 
1 .01 1 .591 ,  or  97.8  percent,  would  be 
considered  small  entities.  The  number 
of  these  entities  exporting  cattle  for 
slaughter  to  Mexico  and  Canada  or 
exporting  cattle  for  slaughter  from  a 
brucellosis  or  tuberculosis  free  State  is 
unknown. 

There  were  148,906  and  71,781  cattle, 
except  breeding  cattle,  exported  from 
the  United  States  in  1994  and  1995, 
respectively.  In  both  years,  over  99 
f)ercent  of  the  cattle  were  exported  to 
Mexico  and  Canada.  Approximately  50 
percent  of  the  cattle  exported  to  Canada 
moved  directly  to  slaughter  and 
virtually  all  of  the  cattle  exported  to 
Mexico  moved  directly  to  slaughter. 

To  the  extent  that  the  elimination  of 
testing  requirements  represents  a 
reduction  in  operating  costs,  any  entity 
bypassing  this  testing  will  benefit 
economically  from  the  rule  change.  The 
degree  to  which  an  entity  is  affected 
depends  on  its  market  power  or  on  the 
extent  to  which  the  cost  reduction  can 
be  retained  by  the  entity.  Without 
information  on  either  profit  margins  and 
operational  expenses  of  the  affected 
entities  or  the  supply  responsiveness  of 
the  affected  industry,  the  affect  cannot 
be  precisely  predicted.  However,  we 
expect  that  some  exporters  will 
experience  a  small  economic  benefit  as 
a  result  of  eliminating  the  test 
requirements  and  their  associated  costs. 


The  cost  of  these  tests  vary  depending 
upon  where  and  how  the  tests  are 
performed.  Brucellosis  tests  may  be 
administered  along  with  the 
tuberculosis  test.  Brucellosis  and 
tuberculosis  tests  cost  pennies  per 
animal  when  performed  at  a  market 
concentration  center  where  a  card  test  is 
used.  At  a  farm  the  brucellosis  and 
tuberculosis  tests  cost  as  much  as 
$19.00  per  animal  including  labor, 
laboratory  costs,  and  miscellaneous 
charges.  This  cost  would  be  only 
slightly  lower  for  performing  the 
tuberculosis  test  alone.  With  such  a  low 
cost  per  animal,  we  do  not  expect  these 
changes  to  have  a  significant  impact  on 
any  entity,  whether  small  or  large. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
detennined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  .Animal  welfare. 
Exports.  Livestock,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Accordingly,  the  interim  rule 
amending  9  CFR  part  91  which  was 
pubhshed  at  61  FR  6917-6918  on 
February  23.  1996.  is  adopted  as  a  final 
rule  with  the  following  changes: 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  21  US  C.  105.  112,  113,  114a, 
120.  121.  134b,  134f,  136,  136a.  612.  613. 
614.  and  618;  46  U.S.C.  466a  and  466b;  49 
U.S.C.  1509(d);  7  CFR  2.22,  2.80.  and 
371.2(d). 

2  Section  91.5  is  amended  by  revising 
paragraphs  (a)(l)(i),  (a)(2),  (b)(l)(iv)  and 
(b)(2)  to  read  as  set  forth  below. 

§91.5    Cattle. 

•         •         •        *        * 

(a)  *  *  * 

(I)"** 

(i)  Cattle  exported  directly  to 
slaughter  in  a  country  that  the 
Administrator  has  determined  has  an 
acceptable  tuberculosis  surveillance 
system  at  slaughter  plants  and  that 
agrees  to  share  any  findings  of 


tuberculosis  in  U.S.  origin  cattle  with 
,\PHIS;  or 

***** 

(2)  The  Administrator  has  determined 
that  the  following  countries  have  an 
acceptable  tuberculosis  surveillance 
system  at  slaughter  plants:  Canada  and 
Mexico. 

(b)  *  *  * 

(D*  *  * 

(iv)  Cattle  exported  directly  to 
slaughter  in  a  country  that  the 
Administrator  has  determined  has  an 
acceptable  brucellosis  surveillance 
system  at  slaughter  plants  and  that 
agrees  to  share  any  findings  of 
brucellosis  in  U.S.  origin  cattle  with 
APHIS;  or 
***** 

(2)  The  Administrator  has  determined 
that  the  following  country  has  an 
acceptable  brucellosis  surveillance 
system  at  slaughter  plants:  Canada. 

*         *        *        *        * 

Done  in  Washington.  DC,  this  16th  day  of 
)anuary  1997. 
Donald  W.  Luchsinger, 
Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  97-1634  Filed  1-22-97:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  96-NM-70-AD;  Amendment 
39-9887;  AD  97-02-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes.  It  requires  a 
one-time  inspection  to  verify  the  correct 
routing  and  tension  of  the  flight  control 
lock  cables  and  the  elevator  control 
cables,  and  rerouting  or  adjustment  of 
the  tension  of  these  cables,  if  necessary. 
This  amendment  is  prompted  by  a 
report  indicating  that  an  inspection  for 
correct  routing  and  tension  of  those 
cables  may  not  have  been  accomplished 
during  modification  of  the  airplanes  at 
the  factory.  The  actions  specified  by  this 
AD  are  intended  to  prevent  incorrect 
routing  and  tension  of  the  flight  control 
lock  cables  and  the  elevator  control 
cables,  which  could  result  in 
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inadvertent  disconnection  of  those 
cables,  and  consequent  reduced 
controllability  of  the  airplane. 

DATES:  Effective  February  27,  1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
27,  1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V..  Technical 
Support  Department,  P.O.  Box  75047. 
1117  ZN  Schiphol  Airport,  The 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206) 227-2141; fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  apphcable  to  certain  Fokker 
Model  F28  Mark  0100  series  airplanes 
was  published  in  the  Federal  Register 
on  September  30,  1996  (61  FR  51066). 
That  action  proposed  to  require  a  one- 
time visual  inspection  to  verify^  the 
routing  of  the  flight  control  lock  cables 
and  to  verify  the  tension  of  the  left  and 
right  elevator  control  cables,  and 
rerouting  of  cables  or  adjustment,  if 
necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  5  Fokker 
Model  F28  .Mark  0100  series  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$2,400.  or  $480  per  airplane. 


The  cost  impact  figiire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator)'  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034'  Februan,'  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
contmues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-02-03     Fokker:  .Amendment  39-9887 
Docket  96-NM-70-AD 
Applicability:  Model  F28  Mark  0100  series 
airplanes  having  serial  numbers  11323 
through  11326  inclusive.  11423.  11429, 
11431.  11441.  11444,  and  11445.  cerlificaled 
in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 

identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  .\D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requii-ements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  incorrect  routing  anAncorrect 
tension  of  the  flight  control  lock  cables  and 
elevator  control  cables,  which  could  result  in 
inadvertent  disconnection  of  those  cables, 
and  consequent  reduced  controllabilirv'  of  the 
airplane,  accomplish  the  following 

(a)  Within  60  days  after  the  effective  date 
of  this  .^D,  perform  a  one-time  \isual 
inspection  to  verih,-  the  correct  routing  and 
correct  tension  of  the  flight  control  lock 
cables  and  elevator  control  cables,  in 
accordance  with  Fokker  Ser\ice  Bulletin 
SBFlOO-27-064,  dated  September  15,  1994 

(1 )  If  the  routing  and  tension  of  the  flight 
control  lock  cables  and  elevator  control 
cables  are  correct,  as  specified  in  the  service 
bulletin,  no  further  action  is  required  bv  this 
AD 

12)  If  the  routing  and/or  tension  of  the 
flight  control  lock  cables  or  the  elevator 
control  cables  is  not  correct,  as  specified  in 
the  service  bulletin,  prior  to  further  flight, 
reroute  andor  adiust  the  tension  of  those 
cables,  as  necessan.-.  in  accordance  with  the 
service  bulletin 

(b!  .^n  alternative  method  of  compliance  or 
ad|ustment  of  the  compliance  time  that 
provides  an  acceptable  le\'el  of  safety  may  he 
used  if  approved  by  the  .Manager, 
Standardization  Branch,  ANM-n3,  ¥.\.\. 
TransfKjrt  Airplane  Directorate  Ojserators 
shall  submit  their  requests  through  an 
appropriate  F.\,^  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  It  to  the  Manager,  Standardization 
Branch.  ANM-113 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  fjermits  may  t>e  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21  197  and  21  199|  to  of)erate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

(d)  The  actions  shall  be  done  in  accordance 
with  Fokker  Ser\ice  Bulletin  SBFlOO-27- 
064.  dated  September  15.  1994  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  US  C.  552(a)  and  1  CFR 
part  51  Copies  may  be  obtained  from  Fokker 
Services  B  V  ,  Technical  Support 
Department,  P  O  Box  "5047,  1 1 1 7  ZN 
Schiphol  Airport.  The  Netherlands.  Copies 
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may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue. 
SW.,  Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
February  27.  1997 

Issued  in  Renton.  Washington,  on  January 
7,  1997 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-811  Filed  1-22-97:  8:45  am] 
HLUNQ  CODE  4»10-13-U 


14CFRPart39 

[Docket  No.  96-NM-79-AD;  Amendment 
3»-9690;  Al^7-02-06] 

RtN2120-nAA64 

Airworthiness  Directives;  fokker 
Model  F27  Marie  050  and  F28  Mark  0100 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DCfT 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  Fokker  Model  F27 
Mark  050  and  F28  Mark  0100  series 
airplanes,  that  requires  installation  of  a 
bonding  cable  for  the  housing  of  the 
lavatory  pump  and  filter  assembly  and 
the  lavatory  bowl.  This  amendment  is 
prompted  by  a  report  indicating  that  the 
housing  of  the  lavatorv'  pump  and  filter 
assembly  is  not  grounded  properly.  The 
ictions  specified  by  this  AD  are 
intended  to  prevent  such  improper 
grounding,  which  could  result  in  an 
electrical  fire  and/or  injury  to 
passengers  and  crewmembers. 
DATES:  Effe<:tive  Februar\-  27,  1997. 
The  incoiporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
27.  1997 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V'.,  Technical 
Support  Department.  P.O.  Box  75047. 
1117  ZN  Schiphol  Airport.  The 
Netherlands.  This  information  may  be 
examined  at  the  Federal  .Aviation 
.\dministration  (FAA),  Trajisport 
.Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW  .  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  .Aerospace  Engineer, 
Standardization  Branch.  -ANM-llS, 
FAA.  Transport  Airplane  Directorate, 


1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055^056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F27  Mark  050  and  F28  Mark 
0100  series  airplanes  was  published  in 
the  Federal  Register  on  October  1,  1996 
(61  FR  51255).  That  action  proposed  to 
require  installation  of  a  bonding  cable 
for  the  housing  of  the  lavatory  pump 
and  filter  assembly  and  the  lavatory 
bowl. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  48  Model  F28 
Mark  0100  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
It  will  take  approximately  6  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour  Required  parts 
will  cost  approximately  $209  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  of 
Model  F28  Mark  0100  series  airplanes  of 
U.S.  registry  is  estimated  to  be  $27,312. 
or  $569  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Currently,  there  are  no  Model  F27 
Mark  050  series  airplanes  on  the  U.S. 
Register  However,  should  an  affected 
airplane  be  imported  and  placed  on  the 
U.S.  Register  in  the  future,  it  would 
require  approximately  2  work  hours  to 
accomplish  the  proposed  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $88  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  on  Model  F27  Mark  050  series 
airplanes  would  be  $208  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  .Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3a-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-02-06     Fokker:  Amendment  39-9890. 
Docket  96-NM-79-AD. 

Applicability-:  .Model  F27  Marie  050  series 
airplanes,  as  listed  in  Fokker  Service  Bulletin 
SBF50-25-O46.  Revision  1,  dated  August  5, 
1994:  and  Model  F28  Mark  0100  series 
airplanes,  as  listed  in  Fokker  Service  Bulletin 
SBF100-25-O69,  dated  )uly  13.  1994,  as 
revised  bv  Service  Bulletin  Change 
Notification  (SBCN)  SBFlOO-25-069/01. 
dated  February  15,  1995;  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 


UMI 


Federal  Register  /  Vol.  62,  No.  15  /  Thursday,  January  23,  1997  /  Rules  and  Regulations        3449 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  improper  grounding  of  the 
housing  of  the  lavatory  pump  and  filter 
assembly,  which  could  result  in  an  electrical 
fire  and/or  injury  to  passengers  and 
crewmembers.  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  install  a  bonding  cable  for  the 
housing  of  the  lavatory  pump  and  filter 
assembly  and  the  lavatory  bowl  in 


accordance  with  FokJcer  Service  Bulletin 
SBF50-25-046,  Revision  1.  dated  August  5. 
1994  (for  Model  F27  Mark  050  series 
airplanes);  and  Service  Bulletin  SBFlOO-25- 
069.  dated  )uly  13.  1994,  as  revised  by 
Service  Bulletin  Change  Notification  (SBCN) 
SBFlOO-25-069/01.  dated  February  15.  1995 
(for  Model  F28  Mark  0100  series  airplanes): 
as  applicable 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insf)ector.  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  ,^vlatlon  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBF50-25-046.  Revision  1.  dated  August  5, 
1994,  and  Fokker  Service  Bulletin  SBFlOO- 
25-069,  dated  July  13.  1994,  as  revised  by 
Ser\ice  Bulletin  Change  Notification  (SBCN) 
SBFlOO-25-069/01,  dated  February  15   1995; 
as  applicable  Fokker  Service  Bulletin 
SBF50-2S-046.  Revision  1.  dated  August  5, 
1994,  contains  the  following  list  of  effective 
pages 


Page  No. 


Revision  level  sliown  on  page 


Date  shown  on  page 


1  .... 
2-3 


Original 


August  5. 
August  1, 


1994. 
■^994. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51,  Copies  may 
be  obtained  from  Fokker  Services  B.V.. 
Technical  Support  Department,  P.O. 
Box  75047,  1117  ZN  Schiphol  Airport, 
The  Netherlands.  Copies  may  be 
inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective 
on  February  27,  1997, 

Issued  in  Renton.  Washington,  on  January 
8.  1997, 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
|FR  Doc,  97-a82  Filed  1-22-97:  8:45  am] 
BILUNG  CX>OE  4910-1»-U 


14  CFR  Part  39 

pocket  No.  96-NM-243-AD;  Amendment 
39-«889;  AD  97-02-05] 

RIN2120-AA64 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  currently  requires. 


among  other  things,  replacing  certain 
yaw  damper  servos  in  the  autopilot 
system,  or  rendering  the  servo 
inoperative.  The  actions  specified  by 
that  AD  are  intended  to  prevent 
overheat  failure  of  the  Flight  Control 
Computer  (FCC),  which  could  result  in 
smoke  in  the  flight  deck  that  could 
inhibit  the  ability  of  the  flightcrew  to 
safely  operate  and  land  the  airplane. 
This  new  amendment  requires 
installation  of  circuit  breakers  on  the 
avionics  relay  panel,  which,  when 
accomplished,  constitutes  terminating 
action  for  the  previous  requirements  of 
the  AD. 
DATES:  Effective  February  27,  1997. 

The  incorporation  by  reference  of 
Jetstream  Service  Bulletin  J41-22-006, 
dated  July  1,  1996,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
27,  1997, 

The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  J41-22- 
005,  dated  July  1,  1996,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
October  1.  1996  (61  FR  48614^ 
September  16,  1996). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft.  Inc.,  P.O  Box 
16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  .administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW,. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  .NW,.  suite  700.  Washington.  DC 


FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer. 
Standardization  Branch.  .\NM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW,.  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148; fax  (206)  227-1149 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
bv  superseding  AD  96-19-06, 
amendment  39-9754  (61  FR  48614. 
September  16,  1996).  which  is 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  was  published  in  the 
Federal  Register  on  October  23.  1996 
(61  FR  54967),  The  action  proposed  to 
supersede  AD  96-19-06  to  continue  to 
require  the  actions  currently  specified 
in  that  AD: 

1,  A  one-time  inspection  of  the 
airplane  records  to  determine: 

— the  serial  number. 

— the  total  number  of  hours  time-in- 

ser\ice  accumulated. 
— the  date  of  installation  of  the  yaw 

damper  ser\o  in  the  autopilot  system; 

and 
— the  date  of  installation  of  a  particular 

kit.  if  installed. 

2  Removal  and  replacement  of  certain 
yaw  damper  ser\'os.  or  rendering  the 
yaw  damper  ser\o  inoperative 

The  action  also  proposed  to  add  a 
requirement  to  install  circuit  breakers 
on  the  avionics  relay  panel  When 
accomplished,  this  installation  would 
constitute  terminating  action  for  the 
previous  requirements  of  the  .^D 

Interested  persons  ha\  e  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
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comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  pubUc. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  55  Jetstream 
Model  4101  airplanes  of  U.S.  registry 
that  will  be  affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  96-19-06  take 
approximately  2  to  5  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
previously  required  actions  on  U.S. 
operators  is  estimated  to  be  between 
$6,600  and  $16,500.  or  between  $120 
and  $300  per  airplane. 

The  new  action  (installation  of  circuit 
breakers)  that  is  required  by  this  new 
AD  will  take  approximately  3  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  bv  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  installation  requirement  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$9,900.  or  $180  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  Lhe  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

F'or  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February'  26,  1979);  and  (J) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

.\uthority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39  13  is  amended  by 
removing  amendment  39-9754  (61  FR 
48614.  September  16,  1996),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9889,  to  read  as 
follows: 

97-02-05     Jetstream  Aircraft  Limited: 

Amendment  39-9889   Docket  96-NM- 
243-AD.  Supersedes  AD  96-19-06 
Amendment  39-9754. 

Applicability:  Model  4101  airplanes  having 
serial  numbers  41004  through  41092, 
inclusive;  on  which  |etstream  Service 
Bulletin  141-22-006.  dated  [uly  1.  1996  (Kit 
JK42867),  has  not  been  accomplished; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  pi^ceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified..altered.  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .^D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheat  failure  of  the  Flight 
Control  Computer  (FCC),  which  could  result 
in  smoke  in  the  flight  deck  that  could  inhibit 
the  ability  of  the  flightcrew  to  safely  of)erate 
and  land  the  airplane,  accomplish  the 
following: 

(a)  Within  14  days  after  October  1 .  1996 
(the  effective  date  of  AD  96-19-06).  perform 
a  one-time  inspection  of  the  airplane  records 
to  determine  the  serial  number,  the  total 
number  of  hours  time-in-service 


accumulated,  and  the  date  of  installation  of 
the  yaw  damper  servo  in  the  autopilot 
system;  and  to  determine  the  date  of 
installation  of  Kit  )K42716  (reference 
Jetstream  Service  Bulletin  J41-53-016  or  I41- 
22-007),  if  installed.  Accomplish  the 
inspection  in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Jetstream 
Alert  Service  Bulletin  J41-A22-O05.  dated 
July  1,  1996.  Thereafter,  either  remove  and 
replace  the  yaw  damper  servo  and  install  Kit 
IK42716  (if  not  installed  previously),  or 
render  the  yaw  damjjer  servo  inoperative,  in 
accordance  with  Part  2  or  3  of  the  alert 
service  bulletin,  respectively,  at  the  time 
specified  in  paragraph  (a)(1),  (a)(2),  or  (a)(3) 
of  this  AD,  as  applicable. 

(1)  If  Kit  JK42716  has  not  been  installed: 
Prior  to  the  accumulation  of  1,000  hours  total 
time-in-service  on  the  yaw  damper  servo,  or 
within  30  days  after  October  1.  1996. 
whichever  occurs  later. 

(2)  If  Kit  IK42716  has  been  installed  and 
the  yaw  damper  servo  was  installed  prior  to 
the  installation  of  Kit  JK42716:  Prior  to  the 
accumulation  of  1,000  hours  total  time-in- 
service  on  the  yaw  damper  servo,  or  within 
30  days  after  October  1.  1996.  whichever 
occurs  later. 

(3)  If  Kit  fK42716  has  been  installed  and 
the  yaw  damfjer  servo  was  installed  aftar  the 
installation  of  Kit  JK42716;  Prior  to  the 
accumulation  of  3,000  total  hours  time-in- 
service  on  the  yaw  damper  servo,  or  within 
30  days  after  October  1.  1996,  whichever 
occurs  later. 

(b)  Within  90  days  after  the  effective  date 
of  this  AD,  install  circuit  breakers  on  the 
avionics  relay  panel  (Kit  JK42867)  in 
accordance  with  Jetstream  Service  Bulletin 
141-22-006.  dated  July  1,  1996. 
Accomplishment  of  this  installation 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  mav  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  .^NM-llS.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  .Manager,  Standardization 
Branch,  ANM-1 13. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-1 13. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  lcx:ation  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Alert  Service  Bulletin  J41- 
A22-005,  dated  July  1.  1996;  and  Jetstream 
Service  Bulletin  J41-22-006.  dated  July  1, 
1996.  The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  J41-A22- 
005.  dated  July  1,  1996,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51  as  of  October  1,  1996  (61 
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FR  48614,  September  16,  1996).  The 
incorporation  by  reference  of  Jetstream 
Service  Bulletin  J41-22-006,  dated  July  1, 
1996,  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Jetstream  Aircraft,  Inc.,  P.O. 
Box  16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SVV.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
January  23,  1997. 

Issued  in  Renton,  Washington,  on  February 
27,  1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

|FR  Doc.  97-881  Filed  1-22-97:  8:45  am) 

BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  9&-CE-21-A0;  Amendment  39- 
9885;  AD  97-02-01] 

RIN2120-AA64 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  (Formerly  Piper 
Aircraft  Corporation)  Model  PA-31T2 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  The  New  Piper  Aircraft,  Inc. 
(Piper)  Model  PA-31T2  airplanes  that 
have  a  Parker  Hannifin  Wheel  and  Brake 
Conversion  Kit  199-111  installed  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA599GL.  This  action 
requires  rerouting  the  landing  gear 
emergency  extension  line.  This  AD 
results  from  three  incidents  of  the  brake 
cylinder  contacting  the  landing  gear 
emergency  extension  air  line  on  both 
wheel  wells.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the 
brake  cylinder  from  chafing  against  the 
landing  gearemergency  extension  air 
line  when  the  gear  is  in  the  up  and 
locked  position,  which  could  result  in 
damage  to  the  air  line  and  subsequent 
loss  of  emergency  gear  extension 
capability. 

DATES:  Effective  February  14,  1997. 
The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
14.  1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 


the  Parker  Hannifin  Corporation, 
Aircraft  Wheel  &  Brake,  1160  Center 
Road,  P.O.  Box  158,  Avon,  Ohio  44011: 
telephone  (216)  937-6211;  facsimile 
(216)  937-5409.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  95- 
CE-21-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106:  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Nick  Miller,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  2300  East  Devon  Avenue,  Des 
Plaines,  Illinois  60018;  telephone  (847) 
294-7837:  facsimile  (847)  294-7834. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  This  Action 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Piper  Model  PA-31T2 
airplanes  that  have  a  Parker  Hannifin 
Wheel  and  Brake  Conversion  Kit  199- 
111  installed  in  accordance  with  STC 
SA599GL  was  published  in  the  Federal 
Register  on  June  13,  1996  (61  FR  29992). 
The  action  proposed  to  require  rerouting 
the  landing  gear  emergency  extension 
air  line.  Accomplishment  of  the 
proposed  action  as  specified  in  the 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  would  be  in 
accordance  with  Parker  Hannifin 
Service  Bulletin  SB7034,  Revision  B. 
dated  December  19,  1995. 

The  supplemental  NPRM  results  from 
three  incidents  of  the  brake  cylinder 
contacting  the  landing  gear  emergency 
extension  air  line  on  both  wheels. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
emd  vsrill  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  62  Piper 
Model  PA31-T2  airplanes  in  the  U.S. 


registry'  could  incorporate  Parker 
Hannifin  Wheel  and  Brake  Conversion 
Kit  199-111  (in  accordance  with  STC 
SA599GL),  that  it  will  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $20  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  could  be  as 
much  as  $16,120  if  all  affected  airplanes 
had  the  referenced  conversion  kit 
installed. 

Parker  Haimifin  has  informed  the 
FAA  that  it  has  distributed  31  kits 
(shipped  after  March  28.  1994)  to  Piper 
Model  PA31T2  airplane  owners/ 
operators.  Kits  shipped  after  March  28. 
1994,  included  the  replacement  parts 
referenced  in  Parker  Hannifin  SB7034, 
Revision  B,  dated  December  19,  1995. 
Based  on  each  of  the  31  kits  being 
incorporated  on  an  affected  airplane,  the 
cost  impact  of  this  AD  on  US.  owners 
and  operators  is  reduced  50  percent 
ft-om  $16,120  to  $8,060.  The  reduction 
results  from  the  difference  between  the 
62  airplanes  that  are  type  certificated  to 
have  a  Parker  Hannifin  Wheel  and  Brake 
Conversion  Kit  199-111  incorporated 
(in  accordance  with  STC  SA599GL)  and 
the  31  kits  that  have  already  been 
distributed. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govermnent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034' February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  m  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  .Aircraft,  .Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113.  44701 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-02-01     The  New  Piper  .\ircraft.  Inc.: 

Amendment  39-9885;  Docket  No  95- 
CE-21-AD. 

Applicability:  Model  P,'\3lT2  airplanes 
(serial  number83lT-«166001  through  31T- 
8166062),  certificated  in  any  category,  that 
have  a  Parker  Hannifin  Wheel  and  Brake 
Conversion  Kit  199-1 H  mcorporated  in 
accordance  with  Supplemental  Tvpe 
Certificate  (STC)  SA599GL. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\D  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  pjerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  bv  this 
AD:  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  profxjsed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  the  brake  cylinder  from  chafing 
against  the  landing  gear  emergency  extension 
air  line  when  the  gear  is  in  the  up  and  locked 
{xwition.  which  could  result  in  damage  to  the 
air  line  and  subsequent  loss  of  emergency 
gear  extension  capability,  accomplish  the 
following: 

(a)  Reroute  the  landing  gear  emergency 
extension  air  line  in  accordance  with  the 
ACCOMPUSHME.VT  INSTRUCTIONS 
section  of  Parker  rtannifin  Service  Bulletin 
SB7034.  Revision  B.  dated  December  19, 
1995 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Chicago  Aircraft 
Certification  Office  (ACO).  FAA,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois  60018. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Chicago  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Chicago  ACO. 

(d)  The  rerouting  required  by  this  AD  shall 
be  done  in  accordance  with  Parker  Hannifin 
Service  Bulletin  SB7034,  Revision  B,  dated 
December  19.  1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
532(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  the  Parker  Hannifin 
Corporation.  Aircraft  Wheel  &  Brake.  1160 
Center  Road,  P.O.  Box  158,  Avon,  Ohio 
44011.  Copies  may  be  inspected  at  the  FAA, 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Su-eet, 
NW..  suite  700,  Washington   DC. 

(e)  This  amendment  (39-9885)  becomes 
effective  on  February  14.  1997. 

Issued  in  Kansas  City,  Missouri,  on  January 
6.  1997 

Henry  A.  Armstrong, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  97-880  Filed  1-22-97;  8:45  am) 
BILUNO  CODE  4910-1 3-U 


14  CFR  Part  97 

[Docket  No.  28777;  Amdt  No.  1776] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facihties,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 


Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January-  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows. 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1,  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW,, 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS— 420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
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publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  pubUcation  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  FUght  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  dian  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  pubUcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  apphcable.  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  rooting  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 


Issued  in  Washington.  DC,  on  January  10, 
1997. 

Thomas  C.  Accardi. 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PRCX^EDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103.  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25.  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  ISAPs,  identified  as  follows: 

...Effective  January  30,  1997 

Fayetteville,  AR,  Drake  Field,  LDAy'DME 

RWY  34,  Orig 
Burlington,  CO.  Kit  Carson  Countv,  LOG 

RWY  33.  Orig 
Suffolk.  VA.  Suffolk  Muni.  LOC  RWY  4.  Orig 
Suffolk,  VA,  Suffolk  Muni,  NDB  RWY  4.  Orig 

...Effective  February  27.  1997 

Unalakleet,  AK,  Unalakleet.  MLS  RWY  14. 

Orig 
Frankf  jrt,  IL.  Frankfort.  VOR  or  GPS  RWY 

27,  Amdt  4 
Youngstown,  OH.  Youngstown  Elser  Metro, 

VOR  or  GPS-C,  Amdt  1 
Miller.  SD,  Miller  Muni.  NDB  or  GPS  RW\' 

13,  Amdt  2,  CANCELLED 
Miller,  SD,  Miller  Muni.  NDB  RWY  15,  Ong 

.  .Effective  March  27.  1997 

Port  Heiden.  AK.  Port  Heiden,  VOR/DME 

RWY  13.  Orig 
St  Man, -s,  AK.  St  Mary's.  LOC'DME  RWY  16. 

.\mdt  2 
St  Mary  s,  AK.  St  Marys.  NDB  RWY  16. 

Amdt  1 
Benton.  AR.  Saline  Countv.  GPS  RWY  17. 

Orig 
Benton  AR,  SaUne  Countv,  GPS  RWY  35. 

Orig 
Hope,  AR.  Hope  Mum,  VOR'DME  RWY  4, 

Amdt  7 
Hope.  .^.R,  Hope  Mum,  NDB  RWY  16,  Amdt 

4 
Hope.  AR.  Hope  Muni.  GPS  RWY  4.  Ong 
Hope,  AR.  Hope  Muni  GPS  RWY  16.  Orig 


Grass  Valley.  CA,  Nevada  County  Air  Park. 

GPS  RWY  7.  Ong 
Tellunde.  CO,  Teliuride  Regional.  GPS  RWY 

9.  Amd!  1 
Oxford.  CT.  Waterbury-Oxford,  NDB  RWY 

36.  Amdt  7 
Oxford.  CT.  Waterburv-Oxford.  GPS  RWY  18. 

Ong 
Oxford.  CT.  Waterburv-Oxford.  GPS  RWY  36. 

Ong 
Brooksville.  FL.  Hernando  Countv.  NDB 

RWY  9.  Amdt  5 
Brooksville.  FL.  Hernando  County.  GPS  RWY 

9.  Ong 
Brooksville.  FL.  Hernando  Counn,  GPS  RWY 

20.  Ong 
Claxton  GA.  Claxton-Evans  Countv,  NDB 

RWY  9.  Orig,  CANCELLED 
Claxton,  GA.  Claxton-Evans  Countv.  NDB 

RWY  9,  Ong 
Muscatine,  L^,  .Muscatine  Muni.  GPS  RWY 

23.  Amdt  1 
Frankfort,  IN,  Frankfort  Muni,  NDB  or  GPS 

RWY  9.  Amdt  1 
Frankfort,  IN,  Frankfort  Muni.  GPS  RWT  27, 

Ong 
Menominee,  MI,  Menominee-Marinette  Twin 

Countv,  GPS  RWY  32,  Orig 
Ely.  MN.  Ely  Mum.  VOR/DME  RWY  30, 

Amdt  4 
ELY.  MN.  Ely  Mum,  VOR/DME  RWY  12. 

Amdt  4 
Ely,  MN,  Ely  Mum,  VOR  or  GPS  RWY  30. 

Amdt  6 
Ely  MN.  Ely  Mum,  VOR  or  GPS  RWY  12. 

Amdt  6 
St  Paul,  MN.  St  Paul  Downtov^'n  Holman  Fid, 

GPS  RWY  14,  Orig 
Sidney.  MT.  Sidnev-Richland  Muni.  GPS 

RWY  1 ,  Orig 
Sidney,  MT,  Sidney-Richland  Mum.  GPS 

RWY  19,  Ong 
York.  KE.  York  Mum.  GPS  RWY  17.  Ong 
York.  NE.  York  Muni.  GPS  RWY  35.  Ong 
West  Milford.  S].  Greenwood  Lake.  GPS 

RWY  6,  Ong 
Columbus.  OH.  Ohio  State  University, 

LORAN  RNAV  RWY  9R.  Orig, 

CANCELLED 
Columbus,  OH.  Ohio  State  University. 

LORAN  RNAV  RWY  27L,  Ong. 

CANCELLED 
Columbus.  OH  Ohio  State  Universirv,  GPS 

RWY  9R.  Ong 
Columbus.  OH.  Ohio  State  University,  GPS 

RWY  2 7L,  Ong 
Newberry,  SC.  Newberry  Mum.  GPS  RWY  22. 

Ong 
Houston.  TX.  Houston  Intercontinental.  GPS 

RWY  14L.  Ong 
Marfa.  TX,  Marfa  Muni.  GPS  RWY  30.  Orig 
Galax/Hillsville.  VA.  Twin  County.  NDB  OR 

GPS-A,  .^mdt6 
Galax/HiUsville.  VA.  Twin  County.  GPS 

RWY  36.  Ong 
Leesburg.  VA  Leesburg  .Muni/Godfrev  Field. 

VOR  OR  GPS-A  Amdt  1 
Leesbur)?.  \'.\  Leesburg  Mum'Godfrev  Field. 

LOCRWT  17  Amdt  2 
Leesburg.  V.A  Leesburg  Mum/Godfrey  Field. 

GPSRWVl-Ong 
Orange.  V  A  Orange  Countv.  GPS  RWY  7, 

Ong 
Portsmouth.  VA.  Hampton  Roads.  NDB  OR 

GPS  RWY  2.  Amd!  6 
Portsmouth.  VA   Hampton  Roads  GPS  RWY 

10.  Ong 
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Portsmouth.  VA,  Hampton  Roads.  GPS  RVVY 

28,  Orig 
Richmond/Ashland.  VA.  Hanover  Countv 

Muni,  LOG  RVVY  16.  Amdt  1 
Staunton/VVavnesbcro/Harrisonburg,  VA, 

Shenandoah  Vallev  Regional.  GPS  RVVY 

23.  Orig 
Charlotte  Amalie.  VI,  Cyril  E  King,  GPS  RVVY 

10.  Orig 
Phillips.  WI,  Price  Countv  GPS  RVVY  1,  Orig 
Phillips,  WI,  Price  Countv,  GPS  RVVY  19. 

Orig 

Note:  The  F.\A  published  two  amendments 
of  the  Federal  .Aviation  Regulations  (Vol  61. 
No.  248,  page  67704,  dated  Tuesday. 
December  24.  1996J  under  Sections  97.29  and 
97  33  in  Docket  No  28765.  Amdt.  No.  1770 
to  Part  97,  with  an  effective  publication  date 
of  January  30.  1997,  which  is  hereby 
amended  to  read  as  follows: 

Baltimore.  MD.  Baltimore-Washington 
Intl.  ILS/DME  RWY  15L.  Amdt  4 

Wilmington.  DE.  New  Castle  County. 
VOR/DME  RNAV  OR  GPS  RWY  9.  Orig 

IFR  Doc.  97-1579  Filed  1-22-97,  8:45  am) 

BtLUNG  CODE  4»10-13-M 


14CFRPart97 

[Docket  No.  28778;  Amdt  No.  1777] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SI.^Ps)  for  operations  at  certain 
airports.  These  regulatorv  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports 

DATES:  An  effective  date  for  each  SIAF 
is  specified  in  the  amendatory 
provisions. 

Incorporation  bv  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980.  and  reapproved 
as  of  Ianuar\-  1.  1987. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SVV  , 
Washington.  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAF. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquin,'  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
loco  ted. 

By  Subcription — Copies  of  all  SIAPs, 
mailed  once  ever\'  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Pnnting  Office, 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J  Best.  Flight  Procedures  Standards 
Branch  (.^F.S-420).  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  5 1 .  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further. 
airmen  do  not  use  the  regulatorv  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  F.'XRJ  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  FUght  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiun stances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent -and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  January  10, 
1997. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 


Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PRCX^EDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows; 

Authority:  49  U.S.C.  40103,  40113.  40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  as  read  as 
follows: 


§§97.23.  97.25,  97.29,  97.31,  97.33,  97.35 
[Amended] 

Bv  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LCXI/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME:  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SlAPs;  and  §  97.35 
COPTER  SL\PS,  identified  as  follows: 

•   *   '  EFFECTVi'E  UPOS 
PUBUCATIO.\ 


FIX  date 


01/02/97 

01/02/97 

01/02/97 

01/02/97 

01/03/97 

01/03/97 
01/03/97 
01/03/97 
01/05/97 
01/06/97 
01/06/97 
01/07/97 
0V07/97 
01/07/97 
01/07/97 

10/03/96 

12J0&/96 
2/20/96  . 


State 


City 


MN 

MN 

MN 

MN 

AL 

PL 

FL 

FL 

IL 

AR 

PA 

OR 

SD 

SD 

SD 

KS 

OH 
FL 


Minneapolis 
Minneapolis 
Minneapolis 
Minneapolis 
Aubum 


Gainesville 
Gainesville 
Gainesviile 

Monline 

Little  Rock 
Perkasie  ... 
Portland  .... 
Rapid  City  . 
RajjidCrty  . 
Rapid  City  . 

Manhattan 


Airport 


FDC  No. 


SIAP 


4- 


Minneapolis-St     Paul     Intt     (WoW-  [  FDC  7/0026 

Chamberlain). 
Minneapolis-St     Paul     Intl     (WoW-     FDC  7/0027 

Charriberlain). 
Minneapolis-St     Paul     Intt     (WoW-     FDC  7/0028 

Chaniberlain). 
Minneapolis-St     Paul     Intl     (Wold-    FDC  7/0029 

Chamberlain). 
Aubum-Opelika  Robert  G.  Pitts  FDC  7/0042 


Gair)esville  Regkxial 
Gainesville  Regional 
Gainesville  Regional 
Quad  City  Airport  .... 

Adarrw  FleW  

Pennridge  

Portland  Intl  

Rapid  City  Regional 
Rapid  City  Regk>nal 
Rapid  City  Regkxial  . 

Manhattan  Muni  


Columbus  .... 
St  Augustine 


Port  Columbus  Intl 
St  Augustine 


FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 


7/0041 
7/0044 
7/0045 
7/0066 
7/0101 
7/0102 
7/0119 
7/0134 
7/0135 
7/0136 


FDC  6/7604 

FDC  6/91 15 
FDC  6/9433 


ILS  RWY  22.  AMDT  4... 
ILS  RWY  11 L.  AMDT  3... 
ILS  RWY  29R,  AMDT  7... 

NDB  Of  GPS  RWY  29R.  AMDT 

11... 
VOR    Of    GPS    RWY    28    AMDT 

9A... 
NDB  RWY  28  AMDT  8... 
LOC  BC  RWY  10  AMDT  7... 
ILS  RWY  28  AMDT  11... 
ILS  RWY  27  0RIG-A.., 
ILS  RWY  22L.  AMDT  1B... 
VOR  or  GPS  RWY  8  AMDT  1... 
ILS  RWY  10R  AMDT30B.. 
ILS  RWY  32  AMDT  17. 
NDB  RWY  32  AMDT  3.. 
VOR  Of  TACAN  or  GPS  RWY  32 

AMDT  24... 
VOR    Of    GPS    RWY    3,    AMDT 

17... 
NDB  RWY28R  ORIG... 
VOR  Of  GPS  RWY  13  AMDT  5. 


[PR  Doc.  97-1578  Filed  1-22-97;  8:45  am] 
BILUNG  CODE  4»10-1»-M 

14  CFR  Part  97 

[Docket  No.  28779;  Amdt  No.  1778] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendnients 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SL\Ps)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 


designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SL\P 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Aviailabihty  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  EX:  20591 ; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 


For  Purchase — Individual  SIAP 
copies  mav  be  obtained  from; 

1.  F.AA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW  . 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscnption — Copies  of  all  SIAPs. 
mailed  once  ever)'  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS— 420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
.Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
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revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publicationin  the  Federal  Register 
expensive  and  impractical  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  .Approach  Procedures 
(SIAPs)  will  be  altered  to  include  '"or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS"  from  these 
non-localizer.  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SIAPs  and  safetv  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are.  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable. 


that  good  cause  exists  for  making  some 
SIAPS  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Reguiatorv  Policies  and  Procedures  (44 
FR  1 1034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  januarj'  10. 
1997 

Thomas  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  bv  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PRCXDEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97  23.  97.27,  97.33.  97.35    [Amended] 

By  amending:  §97.23  VOR.  VORy' 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.27  NDB.  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs;  identified  as  follows: 

•  *  '  Effective  January  30.  1997 

De  Queen.  AR,  J.  Lynn  Helms  Sevier  County. 

NDB  or  GPS  RWY  8.  Amdt  4A 

CANCELLED 
De  Queen.  AR,  J.  Lvnn  Helms  Sevier  County, 

NDB  RWY  8,  Amdt  4A 
Holdenville.  OK.  Holdenville  Muni.  NDB  or 

GPS  RWY  17.  Amdt  3  CANCELLED 
Holdenville,  OK,  Holdenville  .Muni,  NDB 

RWY17,  Amdt  3 
Houston.  TX,  Ellington  Field.  VOR  or 

TACAN  or  GPS  RWY  22.  Amdt  2 

CANCELLED 


Houston,  TX,  Ellington  Field,  VOR  or 
TACAN  RWY  22,  Amdt  2 

|FR  Doc.  97-1577  Filed  1-22-97;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3282 
[Docket  No.  FR-4192-N-01] 

Manufactured  Housing  Construction 
and  Safety  Standards:  Notice  of 
Internal  Guidance  on  Preemption 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  staff  guidance. 

SUMMARY:  The  Office  of  Consumer  and 
Regulatory  Affairs  in  HUD  has 
developed  guidelines  to  assist  its  staff  in 
addressing  preemption  issues 
concerning  the  National  Manufactured 
Housing  Construction  and  Safety 
Standards  Act  of  1974.  Because  of  the 
interest  of  outside  persons  in  the  subject 
generally,  HUD  has  decided  to  publish 
these  internal  guidelines  to  assist 
regulated  entities  and  consumers  in 
understanding  the  guidelines  under 
which  HUD  will  be  operating.  These 
guidelines  are  not  binding  on  either 
HUD  or  the  public  and  are  published  for 
informational  purposes  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Williamson,  Director.  Office  of 
Consumer  and  Regulatory  Affairs, 
Department  of  Housing  and  Urban 
Development,  Room  9156,  451  Seventh 
Street,  S\V.,  Washington,  DC  20410- 
0500;  telephone  (202)  708-6401,  or  on 
e-mail  through  Internet  at 

David R. Williamson@hud.gov.  For 

hearing  and  speech-impaired  persons, 
the  telephone  number  may  be  accessed 
via  TTY  (te.xt  telephone)  by  calUng  the 
Federal  Information  Relay  Service  at  1- 
800-877-8339.  (Other  than  the  "800" 
number,  these  telephone  numbers  are 
not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The  staff 
guidelines  reproduced  in  this  notice  are 
internal  guidance  to  assist  the  HUD 
office  administering  the  manufactured 
housing  program  in  answering  questions 
from  the  public  as  to  whether  particular 
State  or  local  laws  or  regulations  are 
preempted  by  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974  (42 
U.S.C.  5401-5426)  (the  Act).  The 
guidelines  are  based  upon  the  Act  and 
its  implementing  regulations  in  24  CFR 
parts  3280.  3282,  and  3800  and  do  not 
provide  new  interpretations  of  the  Act 
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or  create  new  HUD  policy.  The 
guidelines  were  developed  to  assist 
HUD  staff  in  giving  uniform  and  timely 
responses  to  the  public,  including 
consumers  and  affected  industries,  and 
State  and  local  governments  on 
preemption  issues. 

HUD  is  publishing  these  guidelines 
because  of  the  interest  in  preemption 
questions  that  has  been  expressed  by 
members  of  these  groups.  HUD 
welcomes  comments  on  these 
guidelines.  Anyone  wishing  to  comment 
on  these  guidelines  may  do  so  by 
submitting  written  comments  to  the 
attention  of  the  person  listed  in  the  "For 
Further  hiformation  Contact"  section  of 
this  notice. 

The  internal  guidelines  that  were 
prepared  are  as  follows: 

Guidelines  for  Analyzing  Situations 
Involving  Preemption  Under  the 
Manufactured  Home  Construction  and 
Safety  Standards  Act 

/.  Introduction 

These  guidelines  have  been  prepared 
to  assist  in  answering  questions  from 
the  public  as  to  whether  particular  State 
or  local  laws  or  regulations  are 
preempted  by  the  Act.  These  guidelines 
are  based  upon  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  and  its 
implementing  regulations  and  are  not 
intended  to  add  new  interpretations  to 
the  Act  or  to  create  new  HUD  policy. 

//.  Statutory  And  Regulatory 
Background 

The  Act  establishes  a  national  set  of 
construction  standards  for 
manufactured  housing.  To  ensure  that 
State  or  local  governments  did  not  enact 
or  allow  to  continue  conflicting 
construction  standards,  Congress 
provided  that  no  State  or  local 
government  could  establish  a  standard 
dealing  with  an  aspect  of  performance 
that  is  not  identical  to  those  standards 
established  under  Ae  Act  (section 
604(d)).  However,  where  there  is  no 
Federal  standard,  the  States  are  free  to 
act  (section  623(a)). 

HUD  has  interpreted  these  statutory 
provisions  in  its  regulations 
implementing  the  Act  (24CFR3282.il). 
In  accordance  with  the  Act,  the 
regulation  bars  States  from  imposing  a 
manufactured  home  standard  regarding 
construction  and  safety  that  covers  the 
same  aspects  of  performance  governed 
by  a  Federal  standard.  More  generally, 
States  may  not  take  any  action  that 
could  interfere  with  the  Federal 
superintendence  of  the  industry  as 
established  by  the  Act  (24  CFR'3282.n). 

The  Act  does  not  impose  a  duty  on 
HUD  to  make  any  determinations  as  to 


the  applicability  of  the  preemption 
provision,  to  investigate  preemption 
issues,  or  to  render  advisory  opinions 
regarding  preemption  questions. 
Further,  a  State  is  not  specifically 
prohibited  under  section  610  of  the  Act 
from  implementing  a  provision  that  is 
preempted,  nor  is  there  any  requirement 
under  the  Act  for  the  Secretary  to 
enforce  the  preemption  provision. 
Generally,  enforcement  of  preemption 
requirements  is  left  up  to  the  Courts. 
where  an  issue  is  uncleeir,  it  is 
appropriate  for  the  Courts  to  decide 
whether  a  State  or  local  requirement  is 
preempted. 

To  the  extent  possible,  HUD  wishes  to 
be  responsive  to  inquiries  of  consumers, 
the  industry,  and  State  or  local 
govenunents  on  the  applicability  of 
preemption.  These  responses  should  be 
considered  as  an  effort  by  HUD  to 
advise  the  public  of  its  construction  of 
the  statute  and  the  rules  which  it 
administers,  and  to  give  its  opinion  as 
to  the  applicable  law  and  the  particular 
facts. 

///.  Guidelines  for  Specific  Situations 

Most  inquiries  can  be  responded  to 
merely  by  discerning  if  there  is  a 
specific  Federal  standard  which 
addresses  the  same  aspect  of 
performance  as  the  State  standard.  If  so, 
the  Federal  law  preempts  the  State  law. 
In  a  significant  number  of  cases, 
however,  the  determination  is  not  as 
clear  and  requires  either  an  engineering 
or  legal  analysis,  or  both.  There  are  four 
general  areas  of  inquiry  which  are 
frequently  raised: 

A.  Installation 

There  is  no  specific  Federal  standard 
that  deals  with  the  installation  of 
manufactured  homes.  As  such, 
standards  as  to  the  installation  of 
manufactured  homes  can  be  regulated 
by  local  or  State  governments  and  are 
not  preempted  under  the  Act. 

It  is  possible,  however,  that  a  local 
installation  rule  may  hinder  the 
implementation  of  Federal  standards. 
For  example,  the  implementation  of  a 
local  rule  may  conflict  with  a 
requirement  of  a  Federal  construction 
standard  for  plumbing  or  water  hookup. 
In  such  cases,  the  local  rule  is 
preempted. 

B.  Zoning 

Normally,  zoning  issues  fail  outside 
the  scope  of  the  preemption  provisions 
of  sections  604  of  the  Act.  There  may  be 
limited  instances,  however,  in  which 
the  Federal  definition  of  "manufactured 
home"  could  fall  within  the  broad 
definitions  applied  to  prefabricated  or 
factory  built  homes  under  the  local 


zoning  ordinance.  Such  homes  are 
treated  differently  depending  on  the 
building  code  under  which  tiiev  are 
constructed. 

Generally,  the  enforcement  of  a  local 
ordinance  regulating  the  location  of 
manufactured  homes  has  not  been 
subjected  to  the  regulatory  authority  of 
the  Act  because  such  enforcement  rests 
on  the  locality's  right  to  determine 
proper  land  use.  In  addition,  a  locality 
is  free  to  adopt  and  enforce  ordinances 
that  regulate  the  appearance  and 
dimensions  of  homes  so  long  as  the 
criteria  established  by  such  ordinances 
do  not  have  the  effect  of  excluding 
manufactured  homes  based  on  the 
construction  and  safety  standards  to 
which  they  were  built.  Such  regulation 
of  aesthetics  protects  propertv  values. 
preser\'es  the  character  and  integrity  of 
communities  and  neighborhoods,  and 
assures  architectural  compatibility. 

If  a  locality,  however,  is  attempting  to 
regulate,  and  even  exclude,  certain 
manufactured  homes  through  zoning 
enforcement  that  is  based  solely  on  a 
construction  and  safety  code  different 
from  that  prescribed  by  the  Act,  the 
locality  lacks  such  authority.  Thus,  a 
locality  cannot  accept  structures 
meeting  the  Federal  definition  of 
manufactured  homes  which  comply 
with  different  standards,  such  as  the 
local  or  State  Building  Code,  and 
exclude  or  restrict  manufactured  homes 
that  are  aesthetically  the  same  but  only 
meet  the  Federal  standards.  By 
excluding  or  restricting  only 
manufactured  homes  built  to  the 
Federal  standards,  and  accepting 
manufactured  homes  built  to  other 
codes,  the  locality  is  establishing 
standards  different  than  the  Federal 
standards. 

A  locality  is  not  in  confiict  with  the 
preemptive  provisions  of  the  .\c\  if. 
without  regard  to  construction 
standards,  it  treats  all  structures  that 
meet  the  Federal  definition  of 
Manufactured  Homes  the  same  under 
local  zoning  laws 

C.  State  Enforcement 

A  number  of  questions  have  arisen  as 
to  when  a  States  enforcement  of 
manufactured  housing  standards  are 
preempted  by  Federal  law  HLT)'s 
regulations  at  24  CFR  3282.11  (c)  and 
(d)  set  forth  a  clear  standard  as  to  the 
appropriateness  of  State  enforcement  of 
Its  manufactured  home  standards.  The 
Federal  regulations  prohibit  a  State  from 
establishing  a  code  enforcement  system 
for  manufactured  homes  which  is 
outside,  or  goes  beyond,  those 
enforcement  procedures  specifically  set 
forth  in  the  Federal  regulations.  "The 
test  of  whether  a  State  rule  or  action  is 
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valid  or  must  give  way  is  whether  the 
State  rule  can  be  enforced,  or  the  action 
taken,  without  impairing  the  Federal 
superintendence  of  the  manufactured 
home  industry'  as  established  bv  the 
Act"  (24  CFR  3282.11(d)).  There  are 
several  specific  situations: 

1.  A  State,  as  a  State  Admmistrative 
Agency  (SAA)  under  section  62J  of  the 
Act,  can  enforce  the  Federal  standards. 
It  may  also  enforce  State  standards 
which  are  identical  to  the  Federal 
standards.  Such  actions  would  not  be 
preempted.  However,  the  State's  system 
of  enforcing  these  standards  must  be 
identical  to  the  enforcement  procedures 
in  the  Federal  regulations.  "No  State 
may  establish  •   *   •  procedures  or 
requirements  •   *    *  which  •   *   * 
require  remedial  actions  which  are  not 
required  bv  the  Act  and  the  regulations" 
(24  CFR  3282.11(c)). 

2.  A  State  may  enforce  its  own 
consumer  protection  or  warranty  laws 
as  to  defects  in  individual  homes.  As 
such,  a  State  may  require  a 
manufacturer  to  correct  non- 
compliances and  defects  in  response  to 
individual  consumer  complaints.  Such 
acts  would  not  be  preempted  by  Federal 
law  (24  CFR  3282.1  l(d|). 

3.  Notwithstanding  the  above, 
however,  there  are  limitations  on  a 
State's  actions  to  correct  individual 
homes.  These  are  situations  in  which 
State  action  would  interfere  with 
Federal  superintendence  of  the 
manufactured  home  industry. 

(a)  Imminent  safety  hazards  or  serious 
defects.  Where  it  appears  that  there  is  an 
imminent  safety  hazard  or  a  serious 
defect,  the  State  is  required  to  refer  the 
matter  to  HUD  for  enforcement  (24  CFR 
3282.405(b)  and  3282.407(a)). 

(b)  Class  of  manufactured  homes. 
Where  it  appears  that  the  same  defect 
exists  in  a  class  of  manufactured  homes 
and  the  State  is  not  the  State  in  which 
the  homes  were  produced,  then  the 
State  is  required  to  refer  the  matter  to 
the  SAA  in  the  State  in  which  the 
homes  were  produced  or  to  HL'D  (if 
there  is  no  SAA  in  the  State  of 
production)  for  enforcement.  Further,  if 
a  class  of  defective  homes  is  produced 
in  more  than  one  state,  Hl'D  is 
responsible  for  the  enforcement  actions. 
If  the  homes  were  all  manufactured  in 
the  State,  the  State  mav  take  actions, 
consistent  with  the  Federal  regulations, 
with  regard  to  the  noncompliance  and 
defects  (24  CFR  3282.405(b)  and 
3282.407(a)(3)). 

(c)  Prior  HL'D  cnforrement.  Where 
HUD  has  already  taken  action  to  have  a 
class  of  serious  defects  corrected,  then 
the  State  is  preempted  from  taking 
corrective  actions  of  its  own  pursuant  to 
the  Act  (24  CFR  3282.404(e)). 


D.  Utility  Companies 

There  have  been  a  few  utility 
companies  which  have  attempted  to 
impose  their  own  construction  or  safety 
standards  on  manufactured  homes  as  a 
requirement  for  connection  to  their 
services.  The  Act,  by  its  express  terms, 
prohibits  only  "State  or  political 
subdivisions  of  a  State"  from 
establishing  standards  that  conflict  with 
the  Federal  standards  (section  604(d)). 
Accordingly,  if  the  utility  company  is 
owned  or  controlled  by  a  political 
subdivision,  its  standards  are  preempted 
by  the  Federal  standards.  If  the  utility  is 
privately  owned,  its  standards  would 
not  be  preempted. 

E.  State  Construction  and  Safety 
Standards 

1.  Aspects  of  performance.  Additional 
questions  arise  in  situations  in  which 
the  State  or  locality  attempts  to  applv  its 
own  building  or  safety  code  to  the 
manufactured  home.  Under  section  604 
of  the  Act,  State  law  is  preempted 
whenever  there  is  a  State  performance 
standard  regarding  construction  and 
safety  that  is  not  identical  to  an 
established  Federal  standard.  On  the 
other  hand,  section  623  of  the  Act 
provides  that  Federal  law  does  not 
preempt  State  construction  or  safety 
standards  for  which  a  Federal  standard 
had  not  been  established.  Thus,  for 
there  to  be  Federal  preemption,  there 
must  be  a  specific  aspect  of  a  Federal 
performance  standard  which  duplicates 
a  local  standard. 

Federal  preemption  cannot  be  based 
upon  a  general  purpose  of  the  Act,  or 
the  need  for  national  uniformity  in  the 
manufactured  housing  industry.  The 
courts  have  applied  this  "aspect  of 
performance"  standard  in  analogous 
situations  by  focusing  not  on  the 
purpose  or  scope  of  the  Act,  but,  rather, 
on  the  specific  requirements  of  an 
established  Federal  standard.  If  the 
Federal  standard  is  encompassed  or 
impacted  by  the  State  requirement,  the 
State  law  is  preempted. 

2.  Superintendence.  It  is  also  possible 
that  a  State  or  local  law  mav  be 
preempted  even  though  the  local  rule 
does  not  meet  the  differing  aspect  of 
performance  standard.  As  stated  above, 
24  CFR  3282.11(d)  sets  forth  an 
additional  standard  of  preemption.  A 
State  rule  must  give  way  if  it  impairs  the 
Federal  superintendence  of  the 
manufactured  home  industry  as 
established  by  the  Act. 

Thus,  for  example,  a  local 
requirement  that  all  homes  be 
constructed  on  site,  while  not  covering 
any  aspect  of  performance,  would  be  so 
fundamentally  in  conflict  with  the 


Federal  standards  as  to  impair  the 
Federal  superintendence  of  the 
manufactured  home  program.  Such  a 
requirement  would  be  preempted  under 
the  HUD  regulations. 

The  scope  of  this  regulatory  provision 
is  limited  by  the  language  "as 
established  by  the  Act".  This  language 
limits  the  Federal  superintendence  of 
the  industry,  since  section  604(d)  of  the 
Act  limits  the  preemption  of  standards 
to  only  those  issues  dealing  with  the 
same  aspects  of  performance. 

Authority:  42  U.S.C.  3535(d)  and  5401  et 
seq. 

Dated:  January  14,  1997. 

Stephanie  A.  Smith, 

General  Deputy:  Assistant  Secretary'  for 
Housing-Federal  Housing  Commissioner. 
[PR  Doc.  97-1646  Filed  1-22-97;  8:45  am] 
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Revisions  of  ttie  Section  338 
Consistency  Rules  WItli  Respect  to 
Target  Affiliates  That  Are  Controlled 
Foreign  Corporations 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  consistency 
rules  under  section  338  of  the  Internal 
Revenue  Code  of  1986  that  are 
applicable  to  certain  cases  involving 
controlled  foreign  corporations.  The 
final  regulations  substantially  revise  and 
simplify  the  stock  and  asset  consistency 
rules.  The  final  regulations  include  the 
provisions  of  the  consistency  rules 
applicable  to  controlled  foreign 
corporations  contained  in  recent 
proposed  and  temporary  regulations. 
The  final  regulations  would  affect 
taxpayers  that  own  controlled  foreign 
corporations. 

EFFECTIVE  DATE:  These  regulations  are 
effective  January  20,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  D.  AUison  at  (202)  622-3860 
(not  a  toll-free  niunber). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  final  Income 
Tax  Regulations  (26  CFR  part  1)  under 
section  338  of  the  Internal  Revenue 
Code. 
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On  January  20.  1994.  temporary 
regulations  (TD  851R)  were  published  in 
the  Federal  Register  (59  FR  2956)  under 
section  338  of  the  Internal  Revenue 
Code.  See  1994-1  C.B.  119.  A  notice  of 
proposed  rulemaking  (INTL-01 77-90) 
cross-referencing  the  temporary 
regulations  was  published  in  the 
Federal  Register  for  the  same  day  (59 
FR  3045).  See  1994-1  C.B.  818.  the 
temporary  regulations  provided  rules  to 
replace  the  asset  and  stock  consistency 
rules  of  §§  1.338-4T  and  1.338-5T.  The 
temporary  regulations  included 
consistency  rules  applicable  to  certain 
cases  involving  controlled  foreign 
corporations  (CFCs). 

No  written  comments  responding  to 
the  notice  were  received.  No  public 
hearing  was  requested  or  held.  The 
proposed  regulations  under  section  338 
are  adopted  as  revised  by  this  Treasury 
decision,  and  the  corresponding 
temporary  regulations  are  removed. 

Explanation  of  Provisions 

The  preamble  to  the  temporar\'  and 
proposed  regulations  (1994-1  C.B.  119) 
contains  a  discussion  of  the  provisions. 
Changes  to  the  temporary  and  proposed 
regulations  are  noted  below. 

Section  1.33&-4T(h)(3)  of  the 
temporary  regulations  is  clarified  by 
stating  that  the  basis  of  the  stock  of  a 
controlled  foreign  corporate  target 
affiliate  is  not  increased  by  section  1248 
earnings  attributable  to  the  disposition 
of  an  asset  in  which  a  carryover  basis  is 
taken  under  this  section. 

Section  1.338-4T(h)(4)  of  the 
temporary  regulations  addresses  a 
situation  in  which  the  income  or  gain 
from  the  disposition  of  a  controlled 
foreign  corporation  target  affiliate  (CFC 
T  affiliate)  asset  is  not  subject  to  the 
consistency  rules  of  paragraph  (h)(2). 
The  regulation  states  that  if  a  CFC  T 
affiliate  pays  a  dividend  to  a  target  (T) 
or  a  domestic  T  affiliate  wholly  or 
partially  out  of  the  earnings  generated 
by  the  disposition  of  that  asset,  and  the 
dividend  increases  the  basis  of  the  T 
stock  under  §  1.1502-32,  then  the  basis 
of  the  stock  of  the  CFC  T  affiliate  is 
reduced  by  the  amount  of  the  dividend 
that  was  paid  from  the  earnings  and 
profits  resulting  from  the  asset 
disposition.  This  rule  applies  to  any 
actual  dividend,  amount  treated  as  a 
dividend  under  section  1248  (or  that 
would  have  been  so  treated  but  for 
section  1291)  or  amount  included  in 
income  under  section  951(a)(1)(B). 

The  final  regulations  retain  this  rule. 
The  final  regulations  also  add  a  special 
ordering  rule,  in  §  1.338-4(h)(4)(ii). 
clarifying  that  any  such  dividend  is  first 
considered  attributable  to  earnings  and 


profits  resulting  from  the  disposition  of 
the  asset. 

Section  1.338-4{h)(4)(ii)  is  clarified  to 
state  that  the  basis  of  the  stock  of  a 
controlled  foreign  corporation  may  not 
be  reduced  below  zero  under  the 
carryover  basis  rules  of  §  1.338-4. 

Section  1.338-4(h)(2)(iv)(A)  and 
«?  1.338-4(h)(4)(iii)(A)  are  added  to 
allow  the  purchasing  group  in  certain 
instances  to  increase  the  basis  of  the 
CFC  T  stock  by  the  amount  of  either  the 
basis  increase  denied  under  is  1,338- 
4(h)(2)(ii)  or  the  basis  reduction 
required  under  §  1.338-4(h)(4)(ii).  The 
rule  applies  when  the  purchasing  group 
disposes  of  an  asset  acquired  from  CFC 
T  that  is  subject  to  the  consistency  rules 
to  an  unrelated  party  in  a  taxable 
transaction  and  includes  in  U.S.  gross 
income  the  greater  of  (i)  the  income  or 
gain  equal  to  the  basis  amount  denied 
to  the  asset  under  either  §  1.338- 
4(h)(2)(i)  or  §  1.338-4(g)  and  §  1.338- 
4(h)(4)(i).  respectively,  or  (ii)  the  gain 
recognized  on  the  asset. 

Similarly.  §  1.338-4(h)(2l(iyl(B)  and 
§  1.338-4(h)(4)(iii)(B)  are  added  to  allow 
the  purchasing  group  to  increase  the 
basis  of  an  asset  acquired  from  CFC  T 
that  is  subject  to  the  consistency  rules 
by  the  basis  amount  denied  to  the  asset 
under  either  §  1.338-4(h)(2)(i)  or 
§  1.338-4(g)  and  §  1.338-4(h)(4)(i).  The 
rule  applies  when  the  purchasing  group 
disposes  of  the  stock  of  CFC  T  to  an 
unrelated  party  in  a  taxable  transaction 
and  includes  in  U.S.  gross  income  the 
greater  of  (i)  the  gain  equal  to  the  basis 
increase  denied  under  §  1.338-4(h)(2)(ii) 
or  the  basis  reduction  required  under 
§  1.338-4(h)(4)(ii),  respectively,  or  (ii) 
the  gain  recognized  in  the  stock. 

Special  Analyses 

It  has  been  determined  that  this  final 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  EO  12866. 
Therefore,  a  regulatory  assessment  is  not 
required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  does 
not  apply  to  these  regulations,  and 
because  the  notice  of  proposed 
rulemaking  preceding  the  regulations 
was  issued  prior  to  Marf;h  29.  1996  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required.  Pursuant  to  section  7805(0  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Drafting  Information;  The  pnncipal  author 
of  these  regulations  is  Kenneth  D.  Allison  of 
the  Offue  of  .Associate  C^hief  Counsel 
(International).  IRS.  Hovever.  other 


personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  2R  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  Section  1.338— 4T(h)  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *    *    * 

Par.  2.  In  «» 1  338-0.  the  outline  of 
topics  is  amended  by  revising  the  entry 
for  §  1.338-4(h)  and  removing  the  entry 
for  §  1.338-4T  to  read  as  follows: 

§  1 .338-0    Outline  of  topics. 


§  1 .338-4    Asset  and  stock  consistency. 

•  •         *         •         • 

(h)  Consistency  for  target  affiliates  that  are 
controlled  foreign  corpKirations, 

(1)  In  general. 

(2)  income  or  gain  resulting  from  asset 
dispositions, 

li)  General  rule, 

(ii)  Basis  of  controlled  foreign  corporation 
stock, 
(iii)  Operating  rule, 
(iv)  Increase  in  asset  or  stock  basis. 

(3)  Stock  issued  by  target  affiliate  that  is  a 
controlled  foreign  corfxiration. 

(4)  Certain  distributions, 
(i)  General  rule 

(ii)  Basis  of  controlled  foreign  corporation 
Stock. 
(iii)  Increase  in  asset  or  stock  basis. 

(5)  Examples. 

*  •  •         «         • 

Par.  3.  Section  1  338-4  is  amended  as 

follows: 

1,  Paragraph  (a)(5)  is  amended  by 
removing  the  language  "Section  1,338- 
4T(h)'"  and  adding  "Paragraph  (h)  of  this 
section"  in  its  place 

2,  Paragraph  tc)(4)  is  amended  b\ 
removing  the  language  "*?  1  338- 
4T(h)(2)"  and     iding  "paragraph  (h)(2) 
of  this  section    in  its  place 

3,  Paragraph  (d)(2)(iii)  is  amended  by 
removing  the  language  "§  1.338- 
4T(h)(3)"  and  adding  "paragraph  (h)(3) 
of  this  section"  'n  its  piac:e, 

4,  Paragraph    4)(2i  is  amended  by 
removing  the  language  "t?  1,338- 
4T(h)(4)"  and  adding  "paragrapti  (h)(4) 
of  this  section"  in  its  place 

5,  Paragraph  (h)  is  re\ised. 

6  Paragraph    )(3)(i)(A)(2)  is  amended 
by  removing  the  language  "i?  1,338- 
4T(h)"  and  adding  "paragraph  (h)  of  this 
section"  in  its  place. 
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The  revision  reads  as  follows: 
§  1.338-4    Asset  and  stock  consistency. 

***** 

(h)  Consistency  for  target  affiliates 
that  arc  rnntrnlhd  foreign 
corporations — (1)  In  general.  This 
paragraph  (h)  applies  only  if  target  is  a 
domestic  corporation.  For  additional 
rules  that  mav  apply  with  respect  to 
controlled  foreign  corporations,  see 
paragraph  (g)  of  this  section.  The 
definitions  and  nomenclature  of 
§  1.338-1  (b)  and  (c)  and  paragraph  (e) 
of  this  section  apply  for  purposes  of  this 
section. 

(2)  Income  or  gain  resulting  from  asset 
dispositions — (i)  General  rule.  Income  or 
gain  of  a  target  affiliate  that  is  a 
controlled  foreign  corporation  from  the 
disposition  of  an  asset  is  not  reflected  in 
the  basis  of  target  stot:k  under  paragraph 
(c)  of  this  section  unless  the  income  or 
gain  results  in  an  inclusion  under 
section  9,51(a){l)(A),  951(a)(1)(C).  1291 
or  1293. 

(li)  Basis  of  controlled  foreign 
corporation  stock.  If,  bv  reason  of 
paragraph  (h)(2)(i)  of  this  section,  the 
carr\  over  basis  rules  of  this  section 
applv  to  an  asset,  no  increase  in  basis 
in  the  sto(.k  of  a  controlled  foreign 
corporation  under  section  961(a)  or 
1293(d)(  1).  or  under  regulations  issued 
pursuant  to  section  1297(b)(5),  is 
allowed  to  target  or  a  target  affiliate  to 
the  extent  the  increase  is  attributable  to 
income  or  gain  described  in  paragraph 
(hj(2)(i)  of  this  section.  .^  similar  rule 
applies  to  the  basis  of  any  property  by 
rea.son  of  which  the  stock  of  the 
controlled  foreign  corporation  is 
considered  owned  under  section 
958(a)(2)  or  1297(a). 

(iii)  Operating  rule.  For  purposes  of 
this  paragraph  (h)(2) — 

[A]  If  tnere  is  an  income  inclusion 
under  section  951  (a)(1)  (A)  or  (C),  the 
shareholder's  income  inclusion  is  first 
attributed  to  the  income  or  gain  of  the 
controlled  foreign  corporation  from  the 
disposition  of  the  asset  to  the  extent  of 
the  shareholders  pro  rata  share  of  such 
income  or  gam:  and 

(B)  Any  income  or  gain  under  section 
1293  is  first  attributed  to  the  income  or 
gain  from  the  disposition  of  the  asset  to 
the  extent  of  the  shareholder's  pro  rata 
share  of  the  income  or  gain. 

(iv)  Increase  in  asset  or  stock  basis — 
(A)  if  the  carryover  basis  rules  under 
paragraph  (h)i2)(i)  of  this  section  apply 
to  an  asset,  and  the  purchasing 
corporation  disposes  of  the  asset  to  an 
unrelated  party  in  a  taxable  transaction 
and  recognizes  and  includes  in  its  U.S. 
gross  income  or  the  U.S.  gross  income 
of  its  shareholders  the  greater  ot  the 
income  or  gain  from  the  disposition  of 


the  asset  by  the  selling  controlled 
foreign  corporation  that  was  reflected  in 
the  basis  of  the  target  stock  under 
paragraph  (c)  of  this  section,  or  the  gain 
recognized  on  the  asset  by  the 
purchasing  corporation  on  the 
disposition  of  the  asset,  then  the 
purchasing  corporation  or  the  target  or 
a  target  affiliate,  as  appropriate,  shall 
increase  the  basis  of  the  selling 
controlled  foreign  corporation  stock 
subject  to  paragraph  (h)(2)(ii)  of  this 
section,  as  of  the  date  of  the  disposition 
of  the  asset  by  the  purchasing 
corporation,  by  the  amount  of  the  basis 
increase  that  was  denied  under 
paragraph  (h)(2)(ii)  of  tf     section.  The 
preceding  sentence  shal     pplv  onlv  to 
the  extent  that  the  cont.     led  foreign 
corporation  stock  is  owned  (within  the 
meaning  of  section  958(a))  by  a  member 
of  the  purchasing  corporation's 
affiliated  group. 

(B)  If  the  carryover  basis  rules  under 
paragraph  (h)(2)(i)  of  this  section  apply 
to  an  asset,  and  the  purchasing 
corporation  or  the  target  or  a  target 
affiliate,  as  appropriate,  disposes  of  the 
stock  of  the  selling  controlled  foreign 
corporation  to  an  unrelated  partv  in  a 
taxable  transaction  and  recognizes  and 
includes  in  its  U.S.  gross  income  or  the 
U.S.  gross  income  of  its  shareholders  the 
greater  of  the  gain  equal  to  the  basis 
increase  that  was  denied  under 
paragraph  (h)(2)(ii)  of  this  section,  or  the 
gain  recognized  in  the  stock  by  the 
purchasing  corporation  or  by  the  target 
or  a  target  affiliate,  as  appropriate,  on 
the  disposition  of  the  stock,  then  the 
purchasing  corporation  shall  increase 
the  basis  of  the  asset,  as  of  the  date  of 
the  disposition  of  the  stock  of  the  selling 
controlled  foreign  corporation  by  the 
purchasing  corporation  or  by  the  target 
or  a  target  affiliate,  as  appropriate,  by 
the  amount  of  the  basis  increase  that 
was  denied  pursuant  to  paragraph 
(h)(2)(i)  of  this  section.  The  preceding 
sentence  shall  apply  only  to  the  extent 
that  the  asset  is  owned  (within  the 
meaning  of  section  958(a))  by  a  member 
of  the  purchasing  corporation's 
affiliated  group. 

(3)  Stock  issued  by  target  affiliate  that 
is  a  controlled  foreign  corporation.  The 
exception  to  the  carryover  basis  rules  of 
this  section  provided  in  paragraph 
(d)(2)(iii)  of  this  section  does  not  applv 
to  stock  issued  by  a  target  affiliate  that 
is  a  controlled  foreign  corporation.  After 
applying  the  carryover  basis  rules  of  this 
section  to  the  stock,  the  basis  in  the 
stock  is  increased  by  the  amount  treated 
as  a  dividend  under  section  1248  on  the 
disposition  of  the  stock  (or  that  would 
have  been  so  treated  but  for  section 
1291),  except  to  the  extent  the  basis 
increase  is  attributable  to  the 


disposition  of  an  asset  in  which  a 
carryover  basis  is  taken  under  this 
.section. 

(4)  Certain  distributions — (i)  General 
rule.  In  the  case  of  a  target  affiliate  that 
is  a  controlled  foreign  corporation, 
paragraph  (g)  of  this  section  applies 
with  respect  to  the  target  affiliate  bv 
treating  any  reference  to  a  dividend  to 
which  section  243(a)(3)  applies  as  a 
reference  to  any  amount  taken  into 
account  under  §  1.1502-32  in 
determining  the  basis  of  target  stock  that 
is — 

(A)  A  dividend; 

(B)  An  amount  treated  as  a  dividend 
under  section  1248  (or  that  would  have 
been  so  treated  but  for  section  1291):  or 

(C)  An  amount  included  in  income 
under  .section  951(a)(1)(B). 

(ii)  Basis  of  controlled  foreign 
corporation  stock.  If  the  carryover  basis 
rules  of  this  section  apply  to  an  asset, 
the  basis  in  the  stock  of  the  controlled 
foreign  corporation  (or  anv  property  bv 
reason  of  which  the  stock  is  considered 
owned  under  section  958(a)(2))  is 
reduced  (but  not  below  zero)  by  the  sum 
of  any  amounts  that  are  treated,  solely 
by  reason  of  the  disposition  of  the  asset, 
as  a  dividend,  amount  treated  as  a 
dividend  under  section  1248  (or  that 
would  have  been  so  treated  but  for 
section  1291),  or  amount  included  in 
income  under  section  951(a)(1)(B).  For 
this  purpose,  any  dividend,  amount 
treated  as  a  dividend  under  section  1248 
(or  that  would  have  been  so  treated  but 
for  section  1291).  or  amount  included  in 
income  under  section  951(a)(1)(B)  is 
considered  attributable  first  to  earnings 
and  profits  resulting  from  the 
disposition  of  the  asset. 

(iii)  Increase  in  asset  or  stock  basis — 
(A)  If  the  carryover  basis  rules  under 
paragraphs  (g)  and  (h)(4)(i)  of  this 
section  apply  to  an  asset,  and  the 
purchasing  corporation  disposes  of  the 
asset  to  an  unrelated  party  in  a  taxable 
transaction  and  recognizes  and  includes 
in  its  U.S.  gross  income  or  the  U.S.  gross 
income  of  its  shareholders  the  greater  of 
the  gain  equal  to  the  basis  increase 
denied  in  the  asset  pursuant  to 
paragraphs  (g)  and  (h)(4)(i)  of  this 
section,  or  the  gain  recognized  on  the 
asset  by  the  purchasing  corporation  on 
the  disposition  of  the  asset,  then  the 
purchasing  corporation  or  the  target  or 
a  target  affiliate,  as  appropriate,  shall 
increase  the  basis  of  the  selling 
controlled  foreign  corporation  stock 
subject  to  paragraph  (h)(4)(ii)  of  this 
section,  as  of  the  date  of  the  disposition 
of  the  asset  by  the  purchasing 
corporation,  by  the  amount  of  the  basis 
reduction  under  paragraph  (h)(4)(ii)  of 
this  section.  The  preceding  sentence 
shall  apply  only  to  the  extent  that  the 
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controlled  foreign  corporation  stock  is 
owned  (within  the  meaning  of  section 
958(a))  by  a  member  of  the  purchasing 
corporation's  affiliated  group. 

(B)  If  the  carryover  basis  rules  under 
paragraphs  (g)  and  (h)(4)(i)  of  this 
section  apply  to  an  asset,  and  the 
purchasing  corporation  or  the  target  or 
a  target  affiliate,  as  appropriate, 
disposes  of  the  stock  of  the  selling 
controlled  foreign  corporation  to  an 
unrelated  party  in  a  taxable  transaction 
and  recognizes  and  includes  in  its  U.S. 
gross  income  or  the  U.S.  gross  income 
of  its  shareholders  the  greater  of  the 
amount  of  the  basis  reduction  under 
paragraph  (h)(4)(ii)  of  this  section,  or  the 
gain  recognized  in  the  stock  bv  the 
purchasing  corporation  or  by  the  target 
or  a  target  affiliate,  as  appropriate,  on 
the  disposition  of  the  stock,  then  the 
purchasing  corporation  shall  increase 
the  basis  of  the  asset,  as  of  the  date  of 
the  disposition  of  the  stock  of  the  selling 
controlled  foreign  corporation  by  the 
purchasing  corporation  or  by  the  target 
or  a  target  affiliate,  as  appropriate,  by 
the  amount  of  the  basis  increase  that 
was  denied  pursuant  to  paragraphs  (g) 
and  (h)(4)(i)  of  this  section.  The 
preceding  sentence  shall  apply  only  to 
the  extent  that  the  asset  is  owned 
(within  the  meaning  of  section  958(a)) 
by  a  member  of  the  purchasing 
corporation's  affiliated  group. 

(5)  Examples.  This  paragraph  (h)  may 
be  illustrated  by  the  following 
examples; 

Example  l  Stock  of  target  affiliate  that  is 
a  CFC.  (a)  The  S  group  files  a  consolidated 
return;  however.  T2  is  a  controlled  foreign 
corporation  On  December  1  of  Year  1.  Tl 
sells  the  T2  stixk  to  P  and  recognizes  gain 
On  lanuary  2  of  Year  2.  P  makes  a  qualified 
stock  purchase  of  T  from  S.  No  section  338 
election  is  made  for  T. 

(b)  Under  paragraph  (b)(1)  of  this  section, 
paragraph  (d|  of  this  section  applies  to  the  T2 
stock  Under  paragraph  (h)(3)  of  this  section, 
paragraph  (d)(2)(iii)  of  this  section  does  not 
apply  to  the  T2  stock.  Consequently, 
paragraph  (d)ll)  of  this  section  applies  to  the 
T2  stock.  However,  after  applying  paragraph 
(d)(1)  of  this  section.  P's  basis  in  the  T2  stock 
is  increased  by  the  amount  of  Tl'sgain  on 
the  sale  of  the  T2  .stock  that  is  treated  as  a 
dividend  under  section  1248,  Because  P  has 
a  carryover  basis  in  the  T2  stock,  the  T2  stock 
is  not  considered  purchased  within  the 
meaning  of  section  338(h)(3)  and  no  section 
338  election  may  be  made  for  T2 

Example  2.  Stock  of  target  affiliate  CFC. 
inclusion  under  subpart  F  (a)  The  S  group 
files  a  consolidated  return;  however,  T2  is  a 
controlled  foreign  corporation.  (5n  December 
1  of  \'ear  1 ,  T2  sells  an  asset  to  P  and 
re(,ognizes  subpart  F  income  that  results  in 
an  inclusion  in  Tl's  gross  income  under 
section  951(a)(1)(A),  On  )anuarv  2  of  Year  2. 
P  makes  a  qualified  stock  purchase  of  T  fnim 
S.  No  section  338  election  is  maiie  for  T. 


(b)  Because  gain  from  the  disposition  of  the 
asset  results  in  an  inclusion  under  section 
951(a)(1)(A),  the  gain  is  reflected  in  the  basis 
of  the  T  stock  as  of  T's  acquisition  date.  See 
paragraph  lh){2)(i)  of  this  section. 
Consequently,  under  paragraph  lb)(l)  of  this 
section,  paragraph  (d)(1)  of  this  section 
applies  to  the  asset.  In  addition,  under 
paragraph  (h)(2)(ii)  of  this  section,  Tl's  basis 
in  the  T2  stock  is  not  increased  under  section 
961(a)  by  the  amount  of  the  inclusion  that  is 
attributable  to  the  sale  of  the  asset 

(c)  If,  in  addition  to  making  a  qualified 
stock  purchase  of  T,  P  acquires  the  T2  stock 
from  Tl  on  January  1  of  Year  2.  the  results 
are  the  same  for  the  asset  sold  bv  T2,  in 
addition,  under  paragraph  (h)(2)(ii)  of  this 
section,  Tl's  basis  in  the  T2  stock  is  not 
increased  by  the  amount  of  the  inclusion  that 
is  attributable  to  the  gain  on  the  sale  of  the 
asset.  Further,  under  paragraph  (h)(3)  of  this 
section,  paragraph  (d)(1)  of  this  section 
applies  to  the  T2  stock.  However,  after 
applving  paragraph  (d)(1)  of  this  section.  P's 
basis  in  the  T2  stock  is  increased  by  the 
amount  of  Tl  s  gain  on  the  sale  of  the  T2 
stock  that  IS  treited  as  a  dividend  under 
section  1248,  Finally,  because  P  has  a 
carryover  basis  in  the  T2  stock,  the  T2  stock 
is  not  considered  purchased  within  tne 
meaning  of  section  338(h)(3)  and  no  section 
338  election  may  be  made  for  T2 

(d)  If  P  makes  a  qualified  sto<A  purchase 
of  T2  from  Tl ,  rather  than  of  T  from  S,  and 
Tl 's  gain  on  the  sale  of  T2  is  treated  as  a 
dividend  under  section  1248,  under 
paragraph  (h)(1)  of  this  section,  paragraphs 
(h)(2)  and  (3)  of  this  section  do  not  applv 
because  there  is  no  target  that  is  a  domestic 
corporation  Consequently,  the  carrvovcr 
basis  rules  of  paragraph  do  not  appiv  to  the 
asset  sold  by  T2  or  the  T2  stock. 

Example  3  Gam  reflected  by  reason  of 
section  1248  dividend,  gain  from  non-subpart 
F  asset,  (a)  The  S  group  files  a  consolidated 
return;  however,  T2  is  a  controlled  foreign 
corporation.  In  Years  1  through  4,  T2  does 
not  pay  any  dividends  to  Tl  and  no  amount 
is  included  in  Tl 's  incom.e  under  section 
951(a)(1)(B),  On  December  1  of  Year  4,  T2 
sells  an  asset  with  a  basis  of  5400,000  to  P 
for  5900,000  T2's  gam  of  5500.000  is  not 
subpart  F  income.  On  December  1 5  of  Year 
4,  Tl  sells  T2,  in  which  it  has  a  basis  of 
5600,000,  to  P  for  51 ,600,000  1  nder  section 
1248  5800.000  of  Tl'sgain  of  51  000,000  is 
treated  as  a  dividend.  However,  in  the 
at)sence  of  the  sale  of  the  asset  bv  T2  to  P, 
only  5300,000  would  ha\e  been  treated  as  a 
dividend  under  section  1248  On  DecemtxT 
30  (if  Year  4,  P  makes  a  qualified  st(xk 
purchase  of  Tl  from  T   No  section  338 
election  is  made  for  Tl, 

(b)  Under  paragraph  (h)(4)  of  this  section, 
paragraph  (g)(2)  of  this  section  applies  by 
reference  to  the  amount  treated  as  a  dividend 
under  section  1 248  on  the  disposition  of  the 
T2  stock  Because  the  amount  treated  as  a 
dividend  is  taken  into  account  in 
cietcrmining  T's  basis  in  the  Tl  stock  under 
§1,1502-32,  the  sale  of  the  T2  stock  and  the 
deemed  dividend  have  the  effect  of  a 
transaction  described  in  paragraph  (gl(l)  of 
this  section.  Consequently,  paragraph  (d)(1) 
of  this  section  applies  to  the  asset  sold  by  T2 
to  P  and  P's  basis  in  the  asset  is  5400,000  as 
of  December  1  of  Year  4, 


(c)  Under  paragraph  (h)(3)  of  this  section, 
paragraph  (d)(1)  of  ''lis  section  applies  to  the 
T2  stock  and  P's  baMS  in  the  T2  stock  is 
5600,000  as  of  December  15  of  Year  4  Under 
paragraphs  (h)(3)  and  14)(ii)  of  this  section, 
however.  P's  bas     in  the  T2  st(x;k  is 
increased  by  S30J,000  (the  amount  of  Tl  s 
gain  treated  as  a  dividend  under  section  1248 
(5800  000),  other  than  the  amount  treated  as 
a  dividend  solely  as  a  result  of  the  sale  of  the 
asset  by  T2  to  P  (5500.000))  to  5900.000 


§1.338-41    [Removed] 

Par.  4  .Section  1,.338-4T  is  removed. 
Par.  5  In  tj  l,338(i)-l.  paragraphs  (a) 

and  (b)  are  revised  to  read  as  follows; 

§  1 .338(i)-l     Effective  dates. 

(a)  In  general.  Sections  1  338-1  through 
1  338-5  (except  §1338-4(hi)   1  338(b)-l. 
and  1.338(h)(10)-l  generallv  are  applicable 
for  targets  with  acquisition  dates  on  or  after 
lanuary  20  1994   Section  1  338-4(h)  is 
applicable  for  targets  with  acquisition  dales 
on  or  after  lanuary  20,  1997  Section  1  338- 
4T(h)  (as  contained  m  26  CFR  part  1  as 
revised  April  1,  1996)  is  generally  applicable 
for  targets  with  acquisition  dates  on  or  after 
lanuary  20.  1994.  and  h»efore  lanuan,-  20. 
1997. 

(b)  Elective  retroactive  application  .^  target 
with  an  acquisition  date  on  or  after  lanuary 
14,  1992  and  before  lanuarv  20,  1994  mav 
apply  §§1  338-1  through  1  338-5.  1,338- 
4T(h)  (as  contained  in  26  CFR  part  1  as 
revised  April  1.  1996),  1  338(b)-l.  and 
1.338(h)(10)-]  bv   ncluding  a  statement  with 
its  return  (incluoing  a  timel\  filed  amended 
return)  for  the  period  that  includes  the 
acquisition  date  to  the  effect  that  it  is 
applving  all  of  these  sections  pursuant  to  this 
paragraph  lb)  .\  target  with  an  acquisition 
date  on  or  after  lanuary  14,  1992,  and  before 
lanuarv  20,  1997,  may  choose  to  apply 

§  1  338-4inl  for  the  period  that  includes  the 
acquisition  date  pursuant  to  paragraph  (b)  of 
this  section 
*         *         •  *  • 

Margaret  Milner  Rjchardson, 

Commissioner  ol  Interna!  Revenue 

Approved:  lanuary  13.  1997 
Donald  C.  Lubick. 

.■\cting  .Assistant  Secretary  of  the  Treasury. 
IFK  DTK    97-1521  Filed  1-22-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD7-96-069) 

RIN2115-AE47 

Drawbridge  Operation  Regulations;  St. 
Johns  River,  FL 

AGENCY:  Coast  Guard.  IX)T 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 
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SUMMARY:  The  Coast  Gucird  is  hereby 
providing  notice  thdt  the  Florida 
Department  of  Transportation  (FDOT) 
has  been  granted  permission  to 
temporarilv  deviate  from  the  regulations 
governing  the  operation  ot  the  Fuller 
Warren  Drawbridge,  mile  25  4.  Highua\ 
110/195  o\er  the  St   Johns  River,  located 
in  the  City  of  lacksonville  from  Friday 
November  8.  1996,  through  Friday. 
Februarv  7.  1997,  for  the  purpose  of 
evaluating  the  reasonableness  of 
possible  changes  to  the  permanent 
regulations.  This  deviation  authorizes 
the  draws  of  the  Fuller  Warren  Bridge 
to  remain  closed  for  longer  periods 
during  the  morning  and  afternoon 
weekdav  highway  romniuter  periods.  In 
addition,  the  Fuller  Warren  Bridge  is 
allowed  to  open  only  once  per  hour 
from  9  a.m.  to  4  p.m.  on  weekdays 
e.xcept  Federal  holidays.  This  test  will 
help  determine  whether  tlie  revised 
opening  schedule  will  improve  the  flow 
of  highway  traffic  without  unreasonably 
impacting  navigation. 
DATES:  The  deviation  is  effective  from 
November  8.  199fi  through  February  7, 
1997  Comments  must  t)e  received  on  or 
before  Febniarv  7,  1997, 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oanj,  .Seventh  Coast  Guard 
District.  909  SE  1st  Avenue,  Miami. 
Florida  .131  11-3050.  The  comments  and 
other  materials  referenc.ed  in  this  notice 
will  be  available  for  inspection  and 
copying  at  the  above  address.  Normal 
office  hours  are  between  9  a.m.  and  4 
p.m  ,  Monday  through  Friday,  except 
Federal  holidays.  C^omments  mav  also 
be  hand-delivered  to  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Garv  D  Pruitt   FruR<  t  Officer.  Seventh 
Coast  Guard  District,  Aids  to 
Navigation,  at  (305)  536-7331 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
evaluation  of  possible  changes  to  the 
regulations  governing  the  Fuller  Warren 
Drawbridge  operated  bv  the  State  of 
Florida  h\  submitting  written  data,  view 
or  arguments  to  the  address  above. 
Persons  submitting  comments  should 
include  their  names  and  addresses. 
identifv  this  notice  |CGD7-9fi-069|  and 
give  the  specifu  provision  to  which 
each  comment  applies,  and  give  the 
reason  for  each  comment.  Persons 
wanting  at.know  ledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  re<.ei\ed  during  the  comment 
period  and  determine  whether  to 
initiate  a  mlemaking  to  propose  a 


permanent  change  to  the  drawbridge 
operating  schedule.  Persons  may  submit 
comments  by  writing  to  the  Commander 
Seventh  Coast  Guard  District  listed 
under  ADDRESSES 

Background  and  Purpose 

The  Fuller  Warren  Drawbridge,  mile 
25.4.  Highway  110/195  over  the  St.  Johns 
River,  located  in  the  City  of 
Jacksonville.  Florida  has  a  vertical 
clearance,  in  the  closed  position,  of  44 
feet  above  mean  high  water  and  45  feet 
above  mean  low  water  (MLW).  On 
November  6.  1996  FDOT  requested  a 
deviation  from  the  current  operating 
schedule  in  33  CFR  117.325  in  order  to 
reduce  the  number  of  drawbridge 
openings  that  would  impact  the  heavy 
volumes  of  highway  traffic  being 
experienced  on  195.  The  traffic,  volume 
has  doubled  on  this  interstate  highwav 
system  since  1991.  reducing  the  Level  of 
Service  (LOS)  to  LOS  E  during 
weekdays.  This  temporar\'  deviation  to 
the  operating  regulations  for  the  Fuller 
Warren  Drawbridge,  owned  and 
operated  by  the  FDOT,  increases  the 
morning  and  afternoon  closed  periods 
and  authorizes  hourly  openings  from  9 
a.m.  to  4  p.m.  on  weekdays.  This 
deviation  is  intended  to  reduce  highway 
delays.  However,  due  to  strong  river 
currents  and  difficult  maneuvering 
characteristics,  tugs  with  tows  are 
exempted  from  these  restrictions.  Other 
vessels  using  this  reach  of  the  St.  Johns 
River  have  adequate  maneuvering  room 
to  wait  the  hourly  openings  and  should 
not  be  unreasonably  impacted  by  this 
deviation. 

The  Coast  Guard  has  granted  the 
Florida  Department  of  Transportation  a 
temporary  deviation  from  the  operating 
regulations  outlined  in  Title  33.  C^ode  of 
Federal  Regulations.  §117.325 
governing  the  Fuller  Warren  Drawbridge 
located  across  the  St.  Johns  River.  This 
deviation  from  normal  operating 
regulations  is  authorized  in  accordanc.e 
with  the  provisions  of  Title  33,  Code  of 
Federal  Regulations,  §  117.43  for  the 
purpose  of  evaluating  a  possible  change 
to  the  permanent  regulations.  I 'nder  this 
deviation,  the  Fuller  Warren  Dnuvbridge 
operated  by  the  FDOT  shall  open  on 
signal;  except  that.  Monday  through 
F^riday  except  Federal  holidavs  from  7 
a.m.  to  6  p.m.  the  draw  need  not  open 
except  on  the  hour.  However,  the  draw 
need  not  open  between  7  a.m.  and  9 
a.m.  and  between  4  p.m.  and  6  p.m. 
Monday  through  Friday  ex(.ept  Federal 
holidays.  Tugs  with  tows  shall  be 
passed  at  any  time  except  during  the 
authorized  weekday  closures  from  7 
a.m.  to  9  a.m.  and  from  4  p.m.  to  6  p.m. 
The  bridge  shall  open  at  any  time  for 


vessels  in  a  situation  where  a  delay 
would  endanger  life  or  property. 

This  period  of  deviation  is  effective 
from  November  8.  1996  through 
February  7.  1997. 

Dated;  December  27,  1996. 
R.C.  OLsen.  Jr.. 

Captain.  I  '..S.  Cnast  Ckinrri.  Arting 
Commander.  Sfwntb  Coast  Guard  District. 
IFR  Doc,  97-1576  Filed  1-22-97;  8:45  am] 
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33  CFR  Part  117 

[CGD07-96-054] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Atlantic  tntracoastal  Waterway,  FL 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Cnast  Guard  is  removing 
the  regulation  governing  the  operation 
of  the  Coronado  Beach  bridge,  mile  845 
at  New  Smyrna  Beach.  This  drawbridge 
has  been  replaced  by  a  higher 
drawbridge  and  there  is  no  longer  a 
need  for  the  regulation.  Therefore,  the 
Coast  Guard  is  removing  33  CFR 
117.261(h). 

DATES:  January  23.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Walt  Paskovvsky.  Project  Officer, 
Seventh  Coast  Guard  District.  Bridge 
Seition,  at  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

The  Coast  Guard  finds  that  in 
accordance  with  6  I'.S.C.  553.  good 
cause  exists  for  proceeding  directly  to 
final  rule  and  making  this  rule  effective 
in  less  than  30  days.  This  final  rule 
removes  a  bridge  regulation  for  a 
drawbridge  that  has  been  replaced. 
Therefore,  publishing  a  notice  of 
proposed  rulemaking  or  delaying  the 
effective  date  of  the  final  rule  is 
unnecessary  and  the  Coast  Guard  is 
proceeding  to  final  rule,  effective  upon 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  bridge  regulation  for  the  old 
Coronado  Beach  drawbridge,  locailv 
known  as  the  north  bridge,  was 
published  in  the  Federal  Register  on 
December  14,  1987  |52  FR  47391].  This 
regulation  established  draw  times  on  the 
opening  of  the  old  Coronado  Beach 
drawbridge.  This  drawbridge  was 
replaced  by  a  new  higher  bascule 
drawbridge  which  opened  to  auto  traffic 
on  August  26.  1996.  Therefore,  the 
regulations  governing  the  operation  of 
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the  old  drawbridge  are  no  longer 
necessary  and  the  Coast  Guard  is 
removing  33  CFR  117.261(h). 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order  It  has  not  been  reviewed  bv  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  1 1040;  February  26.  1979)  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  regulatory  evaluation  under 
paragraph  lOe  of  the  regulatory  polic\ 
and  procedures  of  DOT  is  unnecessary. 
We  conclude  this  because  the 
drawbridge  has  been  replaced  with  a 
new  bridge. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(,5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  may  include  small 
businesses  and  not  for  profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field  and 
governmental  jurisdictions  with 
populations  of  less  than  5U.000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b). that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  drawbridge  has  been 
replaced  with  a  new  bridge  and  is  no 
longer  necessary. 

Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirement  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  determined  pursuant  to  section 
2.B.2.  of  Commandant  Instruction 
Ml6475.lb  (as  revised  by  59  FR  38654, 
July  29,  1994).  that  this  rule  is 
categorically  excluded  from  further 


environmental  documentation.  Pursuant 
this  instruction,  specificallv  section 
2.B.2e.(32)(e).  a  Categorical  Exclusion 
checklist  and  determination  has  been 
prepared  and  are  available  for 
inspection  and  copying. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Final  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART1 17— [AMENDED] 

1.  The  authority  c;it.nion  tor  Part  1 17 
continues  to  read  as  follows: 

Authority:  33  U  S.C.  499;  49  CFR  1.46;  3  1 

CFR  1  n5-1(g).  section  117  255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

§117.261     [Amended] 

2.  Section  117.261(h)  is  removed  and 
reserved. 

Dated:  December  19.  1996. 
(.W.  Lockwood, 

Fear  Admiral.  L'  S  Coast  Guard.  Commander. 

Seventh  Coast  Guard  District 

|FR  Doc.  97-1575  Filed  1-22-97.  8  45  ami 

BILLING  CODE  491&-1«-M 

Coast  Guard 

33  CFR  Part  157 
[CGO  91-045] 
RIN2115-AE01 

Operational  Measures  To  Reduce  Oil 
Spills  From  Existing  Tank  Vessels 
Without  Double  Hulls 

AGENCY:  Coast  Guard,  DOT 
ACTION:  Final  rule;  extension  of 
comment  period. 

SUMMARY:  The  Coast  Guard  is  extending 
the  comment  period  on  the  under-keel 
clearance  provisions  contained  in  the 
operational  measures  final  rulemaking 
to  allow  an  additional  30  days  for  public 
comment. 

DATES:  Comments  must  be  received  on 
or  before  February  26,  1997. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406J  |CGD  91-045]' 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
9:30  a.m.  and  2:00  p.m.;  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267- 
1477. 


The  Executive  Secretar\  mamtams  the 
public  do(  ket  for  this  rulemaking 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guam  Headquarters,  between 
9:30  a.m  and  2:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Suzanne  Fnglebert,  Project 
Manager.  Project  Development  Division, 
at  (202) 267-1492. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

On  N(n>'nibiT  J.~ .  1996,  the  Coast 
Guard  published  a  partial  suspension  of 
regulation  with  request  for  comments 
(61  FR  60189)  delaying  implementation 
of  certain  under-keel  c:learance 
requirements  and  opening  a  60  dav 
comment  period  limited  to  the 
provisions  of  33  CFR  157  435(a)  Since 
publication  of  the  partial  suspension 
notice,  the  Coast  Guard  received  a 
request  from  a  reg  ilated  entity  for 
additional  information  on  the  under- 
keel  clearance  pro\isions.  The 
information  requested  has  been  added 
to  the  docket.  In  light  of  this  addition, 
the  Coast  Guard  is  extending  the 
comment  period  to  allow  an  additional 
30  days  to  comment  on  the  under-keel 
clearance  provisions. 

Dated   januarv  17,  1997. 
G.F.  Wright. 

Acting  Director  ot  Standards.  .Marine  Safety 

and  Environmental  Protection 

|FR  D(x..  97-ih:f7  Filed  1-22-97.  8  45  am) 

BtLUNG  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  76 

[FRL-6678-1] 
RIN  2060-AF4S 

Acid  Rain  Program;  Nitrogen  Oxides 
Emissions  Reduction  Program 

AGENCY:  Environmental  Protection 
.\gencv  (EPA). 

ACTION:  Final  rule;  correction. 


SUMMARY:  On  December  19.  1996.  the 
Environmental  Protection  Agency  (EP.^) 
promulgated  emission  limitations  for 
the  second  phase  of  the  Nitrogen  Oxides 
Reduction  Program  under  Title  I\'  of  the 
Clean  Air  Act  These  emission 
limitations  will  reduce  the  serious 
adverse  effects  of  NOx  emissions  on 
human  health,  visibility,  ecosystems, 
and  materials.  This  action  corrects  the 
effective  date  and  other  inadvertent 
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typographical  and  adniinistrative  errors 
in  the  December  19.  1996  final  rule.  The 
effective  date  of  the  December  19,  1996 
rule  is  corrected  from  December  19. 
1996  to  February  17.  1997. 
EFFECTIVE  DATE:  The  effective  date  of  the 
December  19.  1996  rule  (61  FR6711)  is 
corrected  from  December  19.  1996  to 
Februarv  17.  1997  The  remaining 
corrections  in  this  action  are  effective 
Fet)ruarv  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Tsirigotis.  Sourci'  Assessment 
Branch.  Acid  Rain  Division  (62041),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W..  Washington.  DC  20460 
(for  technical  matters)  (202-233-9620); 
or  Dwight  C.  Alpern  (same  address)  (for 
legal  matters)  (202-233-9151). 
SUPPLEMENTARY  INFORMATION:  On 
December  19.  1996  (bl  FR6711).  EPA 
promulgated  emission  limitations  for 
the  second  phase  of  the  Nitrogen  Oxides 
Reduction  Program  under  Title  IV  of  the 
Clean  Air  Act.  Subsequent  to 
publication  of  the  De<. ember  19,  1996 
rule.  EP.-X  identified  se\eral  inadvertent 
typographical  and  administrative  errors 
in  the  December  19.  1996  document. 
Today's  action  corrects  those  errors. 

The  December  19.  1996  document 
incorrectly  stated  that  the  effective  date 
of  the  rule  would  be  the  date  of 
publication  As  stated  elsewhere  in  the 
preamble  of  December  19.  1996  rule. 
EPA  submitted  the  rule  to  the  U.S. 
Senate,  the  I'.S.  House  of 
Representatives,  and  the  Comptroller  of 
the  General  .Accounting  Office  under  5 
U.SC.  801(a)(1)(A).  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).  The 
effective  date  is  being  revised  to 
Februarv  17.  1997,  which  is  60  days 
after  the  December  19,  1996  publication 
date,  as  required  by  SBREF.A, 

The  several  other  corrections  made  by 
today's  action  involve  correcting  the 
amendatory  instructions  in  the 
December  19,  1996  rule.  For  example, 
the  amendatory  instruction  adding 
defined  terms  to  the  definitions  section 
(§  76.2)  included  terms  for  which  no 
definitions  were  actually  provided  or 
intended  to  be  provided.  The  incorrectly 
listed  terms  are  removed  from  the 
amendatory  instructions. 

The  remaining  (,orrec;tions  involve 
typographical  or  similar  errors  in  the 
rule  language  itself.  For  example,  the 
rule  provisions  establishing  cutoffs  for 
application  of  the  emission  limitations 
for  cyt.lone  and  wet  bottom  boilers 
expressed  the  cutoffs  in  terms  of 
Maximum  Continuous  Steam  Flow  at 
lOO'^c  of  Load  in  Ib/hr  but  the  term, 
"Maximum  Continuous  Steam  Flow  at 
100%  Load",  is  defined  as  being 


expressed  in  thousands  of  Ih/hr.  The 
rule  provisions  are  corrected  to  express 
the  cutoffs  in  thousands  of  Ib/hr, 

Under  Executive  Order  12866  {58  FR 
51735  (October  4,  1993)).  this  action  is 
not  a  "significant  regulatory  action  "  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget,  In 
addition,  this  action  does  not  impose 
annual  costs  of  $100  million  or  more, 
will  not  significantly  or  uniquely  affect 
small  governments,  and  is  not  a 
significant  federal  intergovernmental 
mandate.  With  regard  to  this  action,  the 
Agency  thus  has  no  obligations  under 
sections  202,  203.  204,  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(P.L.  104-4).  Moreover,  since  this  action 
is  not  subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  the 
action  is  not  subject  to  the  provisions  of 
the  Regulatory  Flexibilitv  Act  (5  U.S.C. 
eoi.etseq.). 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  SBREFA.  EPA  submitted  a  report 
containing  this  document  and  any  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  document  in  today's  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

Dated:  January  13.  1997. 

Mary  D.  Nichols. 

Assistant  Administrator  for  Air  and 
Radiation. 

Accordingly,  for  the  reasons  set  out 
above,  the  publication  on  [December  19, 
1996  of  the  final  rule  at  61  FR  67112  is 
corrected  as  follows: 

1.  On  page  67112.  in  the  first  column. 
the  EFFECTIVE  tJATE  is  corrected  to  read 
"February  17.  1997". 

2.  On  page  67162,  in  the  first  and 
second  columns,  the  amendatory 
instruction  2  is  corrected  to  read 
"Section  76.2  is  amended  by  revising 
the  definitions  of  "coal-fired  utility  unit' 
and  "wet  bottom'  and  adding,  in 
alphabetical  order,  definitions  for  'arch- 
fired  boiler',  'combustion  controls'. 
Maximum  Continuous  Steam  Flow  at 
100%  of  Load',  'non-plug-in  combustion 
controls',  'plug-in  combustion  controls', 
and  "vertically  fired  boiler",  to  read  as 
follows:". 

§76.5    [Corrected] 

3.  On  page  67162,  in  the  third 
column,  the  amendatory  instruction  3  is 
corrected  to  read  "Section  76.5  is 
amended  by  removing  paragraph  (g).". 

§  76.6    [Corrected] 

4.  On  page  67163.  in  the  first  column, 
§  76.6(a)(2),  line  5  is  corrected  to  read 


"1060,  in  thousands  ot  Ib/hr,  The  NO.x 
emission  control". 

5.  On  page  67163,  in  the  first  column, 
§  76.6(a)(3).  line  5  is  corrected  to  read 
"than  450.  in  thousands  of  Ib/hr.  The 
N0,\  emission"', 

6.  On  page  67163,  in  the  first  column. 
§  76.6(b).  line  5  is  corrected  to  end  with 
the  words  "'part  75  of  this  chapter,"  The 
remainder  of  the  line  becomes  the  first 
line  of  the  amendatory  instruction  5. 

§76.16    [Corrected] 

7.  On  page  67163,  in  the  third 
column,  §  76.16(c)(1).  line  2  is  corrected 
to  read  "draft  decision  on:". 

Appendix  B  to  Part  76  (Correctfd] 

8.  On  page  67164.  in  the  third 
column,  the  amendatory  instruction  9, 
line  9  is  corrected  to  read  ""effectiveness 
in  each  place  that  the  words  appear  and 
adding,  in  their  "  and  the  amendatory 
instruction  9,  line  20  is  corrected  to  read 
"the  heading  of  section  2  and  the". 

|FK  Uo<    97-1641  Filfid  1-22-97:  8:45  ami 

BILUNG  CODE  U60-6O-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1815,  1816,  1852,  and 
1870 

Rewrite  of  the  NASA  FAR  Supplement 
(NFS) 

AGENCY:  Office  of  Procurement,  National 
Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  As  part  of  the  National 
Performance  Review  initiative  to 
streamline  and  clarify  regulations, 
NASA  issued  an  interim  rule  (61  FR 
52325-52347.  October  7.  1996) as 
corrected  (61  FR  56271,  October  31, 
1996)  which  revised  part  1815, 
Contracting  by  Negotiation,  and  part 
1816.  Types  of  Contracts:  made 
conforming  changes  to  part  1852, 
Solicitation  Provisions  and  Contract 
Clauses:  and  removed  subpart  1870  3. 
NASA  Source  Evaluation,  The  interim 
rule  is  being  adopted  as  a  final  rule  with 
minor  editorial  revisions. 
EFFECTIVE  DATE:  lanuary  23.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  O'Toole.  (202)  358-0478. 

SUPPLEMENTARY  INFORMATION: 

Background 

No  comments  were  received  by  the 
closing  date  in  respon.se  to  the  interim 
rule.  Several  comments  were  received 
after  the  closing  date,  primarily 
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addressing  the  changes  in  NASA's 
source  selection  process.  Specifically, 
the  comments  requested  NASA: 
Eliminate  the  competitive  range 
numerical  goal  of  three  proposals 
(1815.609(a)),;  clarify  that  the 
restrictions  df  the  Procurement  Integritv 
Act  apply  before  a  blackout  notice  is 
issued  (1815.408-70);  clarify  that  the 
evaluation  of  relevant  experience  and 
past  performanc;e  for  new  businesses 
may  include  an  evaluation  of  the 
company's  principals  (1815.605-7()(d)); 
clarify  the  definition  of  proposal 
weakness  (]815.6in(c)(2)(A)):  and 
eliminate  the  requirement  that  source 
selection  statements  be  publicly 
releasable  (1815.Bn(d)(iii)).  NASA 
considered  these  comments  and 
believes  the  sections  in  question  are 
both  adequately  stated  and  integral  to 
the  Agency's  acquisition  streamlining 
initiatives.  Accordingly,  no  changes  are 
made  to  the  interim  rule  as  a  result  of 
public  comment. 

However,  the  following  editorial  and 
administrative  changes  are  made  to 
ensure  consistency  among  the  rewritten 
and  renumbered  NFS  parts: 

1 .  In  iai5,407-70(a).  the  reference  to 
"issued  pursuant  to  subpart  1870. l"  i*; 
deleted, 

2.  In  1815.602(b)  (li)  and  (iii).  the 
parenthetical  cross  references  are 
corrected. 

.3.  In  1815  708--0.  the  title  is  changed 
to  "NASA  contract  clauses". 

4.  In  1815.902(a)(2)(G),  the  redundant 
language  after  "unsuitable"  is  deleted. 

5.  In  181R.404-270{b)(.l).  the  reference 
to  "CPAF "  is  a  typographical  error  and 
is  corrected  to  "cost-piu^-fixed-iee 
(CPFF).  " 

6.  In  1852.216-76.  the  NFS  reference 
in  the  footnote  is  corrected  to 
"181fi.404-272(a)." 

7.  In  1852.216-77(c)i4j.  the  phrase 
"cumulative  provisional  fee  payments" 
in  the  second  sentence  is  correded  to 
"cumulative  interim  (and  provisional,  if 
applicable)  fee  payments"  to  reflect  the 
poli(  v  in  1816.404-2. 

8.  In  1852.216-88.  footnote  (5)  is 
deleted  and  corrected  to  "(5)  Insert  the 
appropriate  amount  in  accordance  with 
1816.402-270(e)." 

In  addition,  other  miscellaneous 
revisions  are  made  to  correct  printing 
errors  in  the  published  interim  rule. 

The  National  Performance  Review- 
urged  agencies  to  streamline  and  clarify 
their  regulations  The  NFS  rewrite 
initiatixe  was  established  to  pursue 
these  goals  by  conducting  a  section  by 
section  review  of  the  NFS  to  verify  its 
accuracy,  relevancy,  and  validity  The 
NFS  v\iil  be  rewritten  in  blocks  oi  parts 
and  upon  completion  of  al!  parts,  the 
NFS  will  be  reissued  in  a  new  edition. 


Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  l?.S.C.  601  pt  5eq.).  This  rule  does 
not  impose  an\  reporting  or  record 
keeping  requirements  subject  to  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1815, 
1816.  1852  and  1870 

Go\ernment  procurement. 
Thomas  S.  Luedtke, 

Deputy  Associate  Administrator  for 

Procurement 

Accordingly.  48  C:FR  Parts  1815.  1816. 
1852.  and  1870  are  amended  as  follows: 

1.-2.  Part  1815  is  revised  to  read  as 
follows: 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

Subpart  1815.4 — Solicitation  and  Receipt  ol 
Proposals  and  Quotations 

1815.405    Solicitations  for  information  or 

planning  purposes. 
IHl 5  405-70     Draft  requests  for  proposals. 
1815  406     Preparing  requests  for  proposals 

(RFPs)  and  requests  for  quotations 

(RFQs). 
1815  406-2     Part  1— The  Schedule. 
181 5  40ft-5     Part  IV— Representations  and 

instructions. 
1815.406-70     Page  limitations. 
1815  406-71     Installation  reviews. 
1815  406-72     Headquarters  reviews. 

1815.407  Solicitation  provisions. 
1815.407-70     NASA  solicitation  provisions. 

1815.408  Issuing  solicitations. 
1815.408-70     Blackout  notices. 

1815.412  Late  proposals,  modifications,  and 
withdrawals  of  proposals. 

1815.412-70    Broad  agency  announcements 
(BAAs).  Small  Business  Innovative 
Research  (SBIK).  and  Small  Business 
Technology  Transfer  (STTR) 
solicitations. 

1815.413  Disclosure  and  use  of  information 
before  award. 

1815.413-2     Alternate  II. 

1815.413-270    Appointing  non -Government 

evaluators  as  special  Government 

t  mpl(i\i^cs 

Subpart  1815.5 — Unsolicited  Proposals 

181SS02     Policy, 
1815.503     General. 
1815  504     Advance  guidance. 
1815.506    Agency  procedures. 
1815.506-70    Relationship  of  unsolicited 
proposals  to  NRAs. 

1815.508  Prohibitions. 

1815  508-70     NASA  prohibitions. 

1815.509  Limi'ed  use  of  data. 
1815.509-70    Limited  use  of  pnjposais. 
1815. ri70     Foreign  projKJsals. 

Subpart  IB-lS.e — Source  Selection 

1815.h()l     DetiiuiKins. 
1815.602     Applicability. 


181.T  h05-7u    Evaluation  factors  and 

subfactors. 
1815  608    Proposal  evaluation. 
1815  608-70    Identification  of  unacceptable 

proposals. 
1815.608-71     Evaluation  of  a  single 

proposal. 

1815.609  Competitive  range. 

1815.610  Written  or  oral  discussions. 
1815  611     Best  and  Final  Offers. 
1815.612-70     NASA  formal  source  selection. 

Subpart  1815.7 — Make-or-Buy  Programs 

ifll')  "04     Item',  d.'ia  work  inciJiieu. 
1815.706    Evaluation,  negotiation,  and 

agreement. 
1815.708    Contract  clause. 

1815  708-7(1     NA.SA  (....ntratt  clause. 

Subpart  1815.8— Price  Negotiation 

181')  804    Cost  or  pricing  data  and 

information  other  than  cost  or  pricing 

data. 
1 81 5.804-1     Prohibition  on  obtaining  cost  or 

pricing  data. 
1815.804-170     Acquisitions  with  the 

Canadian  Commercial  Corporation 

(CCC). 
1815.804-2     Requiring  cost  or  pricing  data. 
1815.805-5     Field  pricing  support. 
1815.807     Pre-negotiation  objectives. 
1815.807-70    Content  of  the  pre-negotiation 

position  memorandum. 
1815.807-71     Installation  reviews. 
1815.807-72     Headquarters  reviews. 
181.5  808     Prirc  np^otiation  memorandum. 

Subpart  1815.9— Profit 

1815.902     Policy. 
1815  903     Contracting  officer 
responsibilities. 

1815.970  NASA  structured  approach  for 
profit  or  fee  objective. 

1815.970-1     General. 

1815.970-2     Contractor  effort. 

1815.970-3     Other  factors. 

1815.970—1     Facilities  capital  cost  of  money. 

1815.971  Payment  of  profit  or  fee  under 
letter  contracts. 

Subpart  1815  10 — Preaward,  Award,  and 
Postaward  Notifications.  Protests,  and 
Mistakes 

lhi5  1003     Notification  to  successful  offenir. 
1815.1004-70    Debriefing  of  offerors— Major 

."^vstcni  acquisitions 

Subpart  1815.70— Ombudsman 

1815.7001     NASA  Ombudsman  Program. 
1815  7002    Synopses  of  solicitations  and 

contracts. 
1 81 5.7003    Contract  clause. 
Authorirv:  42  V  SC.  2473(c)[l]. 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

Subpart  1815.4 — Solicitation  and 
Receipt  of  Proposals  and  Quotations 

18''5.405     Sohcitations  for  information  or 
planning  purposes 

1815.405-70     Draft  requests  for  proposals. 

ia.  Except  tor  acquisition^  descril)ed 
in  1815.602(b),  contracting  officers  shall 
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issue  draft  requests  for  proposals 
(DRFPs)  for  all  competitive  negotiated 
acquisitions  expected  to  exceed 
51,000.000  (inc:luding  all  options  or 
later  phases  of  the  same  project).  DRFPs 
shall  invite  comments  from  potential 
offerors  on  all  aspects  of  the  draft 
solicitation,  including  the  requirements, 
s(.hedules.  proposal  instructions,  and 
evaluation  approaches.  Potential 
offerors  should  be  specifically  requested 
to  identify  unnecessary  or  inefficient 
requirements.  When  considered 
appropriate,  the  statement  of  work  or 
the  specifications  may  be  issued  in 
advanc:e  of  other  solicitation  sections. 

(b)  Contracting  officers  shall  plan  the 
acquisition  schedule  to  include 
adequate  time  for  issuance  of  the  DRFP, 
potential  ofteror  review  and  comment, 
and  NAS.\  evaluation  and  disposition  of 
the  comments. 

(c)  When  issuing  DRFPs,  potential 
offerors  should  be  advised  that  the 
DRFP  is  not  a  solicitation  and  NASA  is 
not  requesting  proposals. 

(d)  Whenever  feasible,  contracting 
officers  should  include  a  summary  of 
the  disposition  of  significant  DRFP 

c  omments  with  the  final  RFP. 

(e)  The  procurement  officer  may 
waive  the  requirement  for  a  DFRP  upon 
written  determination  that  the  expected 
benefits  will  not  be  realized  given  the 
nature  of  the  supply  or  service  being 
acquired.  The  DRFP  shall  not  be  waived 
because  of  ;)oor  or  inadequate  planning. 

1815.406     Preparing  requests  for  proposals 
(RFPs)  and  requests  tor  quotations  (RFQs). 

1815.406-2    Part  I— The  Schedule 
(NAS.-\  siipplements  piitcrnpn  Ic)) 

(c)  To  the  maximum  extent 
practicable,  i^uirements  should  be 
defined  as  performance  based 
specifications/statements  of  work  that 
focus  on  required  outcomes  or  results, 
not  methods  of  performance  or 
processes 

1815.406-5    Part  IV— Representations  and 
Instructions. 

(\.-\SA  .supplements  paragraph  (b)) 

lb)  The  information  required  in 
proposals  should  be  kept  to  the 
mimmum  necessary  for  the  source 
selection  decision.  Although  offerors 
should  be  provided  the  maximum 
tlexibility  in  developing  their  proposals, 
contracting  officers  shall  specify  any 
information  and  standard  formats 
required  for  the  efficient  and  impartial 
evaluation  of  proposals. 

1815.406-70    Page  limitations. 

(al  Te(  hiiual  and  contracting 
;>ersonnel  will  mutually  agree  on  page 
limitations  for  their  respective  portions 


of  an  RFP.  Unless  approved  in  writing 
by  the  procurement  officer,  the  page 
limitation  for  the  contracting  portion  of 
an  RFP  (all  sections  except  Section  C, 
Description/specifications/work 
statement)  shall  not  exceed  150  pages, 
and  the  page  limitation  for  the  technical 
portion  (Section  C)  shall  not  exceed  200 
pages.  Attachments  to  the  RFP  count  as 
part  of  the  section  to  which  they  relate. 
In  determining  page  counts,  a  page  is 
defined  as  one  side  of  a  sheet,  8V/'xll", 
with  at  least  one  inch  margins  on  all 
sides,  using  not  smaller  than  12 
characters  per  inch  or  equivalent  type. 
Foldouts  count  as  an  equivalent  number 
oi 8V/'xl\"  pages.  The  metric  standard 
format  most  closely  approximating  the 
described  standard  SV/'xl\"  .size  may 
also  be  used. 

(b)  Page  limitations  shall  also  be 
established  for  proposals  submitted  in 
competitive  acquisitions.  Accordingly, 
tec;hnical  and  contracting  personnel  will 
mutually  agree  on  page  limitations  for 
each  portion  of  the  proposal.  Unless  a 
different  limitation  is  approved  in 
writing  by  the  procurement  officer,  the 
total  initial  proposal,  excluding  title 
pages,  tables  of  contents,  and  cost/price 
information,  shall  not  exceed  .500  pages 
using  the  page  definition  of  1815.406- 
70(a).  Firm  page  limitations  shall  also  be 
established  for  Best  and  Final  Offers 
(BAFOs),  if  requested.  The  appropriate 
BAFO  page  limitations  should  be 
determined  by  considering  the 
complexity  of  the  acquisition  and  the 
extent  of  any  written  or  oral 
discussions.  The  same  BAFO  page 
limitations  shall  apply  to  all  offerors. 
Pages  submitted  in  excess  of  the 
specified  limitations  for  the  initial 
proposal  and  BAFO  will  not  be 
evaluated  by  the  Government  and  will 
be  returned  to  the  offeror. 

1815.406-71     Installation  reviews. 

(a)  In.stallations  shall  establish 
procedures  to  review  all  RFPs  before 
release.  When  appropriate  given  the 
complexity  of  the  acquisition  or  the 
number  of  offices  involved  in 
solicitation  review,  centers  should 
consider  use  of  a  single  review  meeting, 
called  a  Solicitation  Review  Board 
(SRB),  as  a  streamlined  alternative  to  the 
serial  or  sequential  coordination  of  the 
solicitation  with  reviewing  offices.  The 
SRB  is  a  meeting  in  which  all  offices 
having  review  and  approval 
responsibilities  discuss  the  solicitation 
and  their  concerns.  Actions  assigned 
and  changes  required  by  the  SRB  shall 
be  documented. 

(b)  When  source  evaluation  board 
(SEB)  procedures  are  used  in 
accordance  with  1815.612-70,  the  SEB 


shall  review  and  approve  the  RFP  prior 
to  issuance. 

1815.406-72    Headquarters  reviews. 

For  RFPs  requiring  Headquarters 
review  and  approval,  the  procurement 
officer  shall  submit  ten  copies  of  the 
RFP  to  the  Associate  Administrator  for 
Procurement  (Code  HS).  Any  significant 
information  relating  to  the  RFP  or  the 
planned  evaluation  methodologv  that 
are  not  included  in  the  RFP  itself  should 
also  be  pro\ided. 

1815.407    Solicitation  provisions. 

(NASA  supplements  paragraphs  (c)  and 
(d)) 

(c)(6)  The  provision  at  FAR  52.215- 
10.  Late  Submissions,  Modifications, 
and  Withdrawals  of  Proposals  shall  not 
be  used  in  solicitations  for  the  Small 
Business  Innovation  Research  (SBIRl  or 
Small  Business  Technology  Transfer 
Programs,  or  for  broad  agency 
announcements  listed  in  18,15.016.  See 
instead  1815.407-70(a). 

(d)(4)  The  contracting  officer  shall 
insert  FAR  52.215-16  Alternate  II  in  all 
competitive  negotiated  solicitations. 

1815.407-70     NASA  solicitation  provisions. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  1852.215-73,  Late 
Submissions.  Modifications,  and 
Withdrawals  of  Proposals  (AO.  SBIR. 
and  STTR  Programs),  in  lieu  of  the 
provision  at  FAR  52.215-10  in 
Announcements  of  Opportunitv  and  in 
Small  Business  Innovation  Research 
(SBIR)  and  Small  Business  Technology 
Transfer  solicitations.  (See  1815.412.) 

(b)  The  contracting  officer  shall  insert 
a  provision  substaniiallv  as  stated  at 
1852.215-74,  .Alternate  Proposals,  in 
competitive  requests  for  proposals  if 
receipt  of  alternate  proposals  would 
benefit  the  Go\ernment, 

(c)  The  contracting  officer  shall  insert 
the  provision  at  1852.215-75,  Expenses 
Related  to  Offeror  Submissions,  in  all 
requests  for  proposals. 

(d)  The  contracting  officer  shall  insert 
the  provision  at  1852.215-77,  Pre- 
proposal/Pre-bid  Conference,  in 
c:ompetitive  requests  for  proposals  and 
invitations  for  bids  where  the 
Government  intends  to  conduct  a  pre- 
proposal  or  pre-bid  conference.  Insert 
the  appropriate  spet.ific  information 
relating  to  the  conference, 

(e)  The  contracting  officer  shall  insert 
the  clause  at  1852.214-71,  Grouping  for 
Aggregate  Award,  in  solicitations  when 
it  is  in  the  Government's  best  interest 
not  to  make  award  for  less  than 
specified  quantities  solicited  for  certain 
items  or  groupings  of  items.  Insert  the 
Item  numbers  and/or  descriptions 
applicable  for  the  partic:ular  acquisition. 
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(f)  The  Contracting  Officer  shall  insert 
the  clause  at  1852.214-72,  Full 
Quantities,  in  solicitations  when  award 
will  be  made  only  on  the  full  quantities 
solicited. 

(g)  The  Contracting  Officer  shall  insert 
the  provision  at  1852.214-81.  Proposal 
Page  Limitations,  in  all  competitive 
reauests  for  proposals. 

(n)  The  Contracting  Officer  shall 
insert  the  provision  at  1852.215-82. 
Offeror  Oral  Presentations,  in 
competitive  requests  for  proposals  when 
the  Government  intends  toallow 
offerors  to  make  oral  presentations  prior 
to  commencement  of  the  Government's 
formal  e\aluation. 

1815.408    Issuing  solicitations. 

1815.408.70    Blackout  notices. 

(al  Upon  release  of  the  formal  RFF. 
the  Contracting  Officer  shall  direct  all 
personnel  associated  with  the 
acquisition  to  refrain  from 
communicating  with  prospective 
offerors  and  to  refer  all  inquiries  to  the 
Contracting  Officer  or  other  authorized 
representative.  This  procedure  is 
commonly  known  as  a  "blackout 
notice"  and  shall  not  be  imposed  prior 
to  release  of  the  RFP,  The  notice  may  be 
issued  in  any  format  (e.g..  letter  or 
elec:tronic)  appropriate  to  the 
complexit\'  of  the  acquisition. 

(bj  Blackout  notices  are  not  intended 
to  terminate  all  communication  with 
offerors.  Contracting  officers  should 
continue  to  pro\ide  information  as  long 
as  it  does  not  create  an  unfair 
competitive  advantage  or  reveal  (offeror 
proprietary  data. 

1 81 5.41 2    Late  proposals,  modifications, 
and  withdrawals  of  proposals. 

1815.412-70    Broad  agency 
announcements  (BAAs),  Small  Business 
Innovative  Research  (SBIR),  and  Small 
Business  Technology  Transfer  (STTR) 
solicitations. 

For  BAAs  listed  m  1835. Olfi.  SBIR 
Phase  I  and  Phase  II  solicitations,  and 
STTR  solicitations — 

(a)  Proposals,  or  modifications  to 
them,  received  from  qualified  firms  after 
the  latest  date  specified  lor  receipt  ma\ 
be  c;onsidered  if  a  significant  reduction 
in  cost  to  the  Government  is  probable  or 
if  there  are  significant  technical 
advantages,  as  compared  with  proposals 
previously  rec;eived.  In  such  cases,  the 
project  office  shall  investigate  the 
circumstances  surrounding  the 
submission  of  the  late  proposal  or 
modification,  evaluate  its  content,  and 
submit  written  recommendations  and 
findings  to  the  selection  official  or  a 
designee  as  to  whether  there  is  an 
advantage  to  the  Government  in 
considering  the  proposal. 


(b)  The  selection  official  or  a  designee 
shall  determine  whether  to  consider  the 
proposal. 

(c)  Offerors  may  withdraw  proposals 
any  time  before  award,  provided  the 
conditions  in  paragraph  (b)  of  the 
provision  at  1852.215-73,  Late 
Submissions.  Modifications,  and 
Withdrawals  of  Proposals  (AO.  SBIR, 
and  STTR  Programs),  are  satisfied. 

1815.413    Disclosure  and  use  of 
information  before  award. 

1815.413-2    Alternate  II. 

(N.\SA  supplements  paragraphs  (a),  (e). 

and  (f)) 

The  alternate  procedures  at  FAR 
15.413-2  shall  be  used  for  NASA 
acquisitions  in  lieu  of  those  prescribed 
at  FAR  15.413-1.  These  procedures,  as 
implemented  by  this  section,  appiv  both 
before  and  after  award 

(a)  During  evahiation  proe.eedings, 
NAS.A  personnel  participating  in  any 
way  in  the  evaluation  may  not  reveal 
any  information  concerning  the 
evaluation  to  anyone  not  also 
participating,  and  then  only  to  the 
extent  that  the  information  is  required 
in  connection  with  the  evaluation. 
When  non-NAS.'\  personnel  participate, 
they  shall  be  instructed  to  observe  these 
restrictions. 

(e)  The  notice  at  FAR  15.413-2(e) 
shall  be  placed  on  the  cover  sheet  of  all 
proposals,  whether  solic  ited  or 
unsoli(.ited.  (See  18U5.4()2  regarding 
release  of  the  names  of  firms  submitting 
offers.) 

(fl(i)  Except  as  provided  in  paragraph 
(Dlii)  of  this  section,  the  proi  urement 
offit.er  is  tlie  approval  authority  lo 
disclose  proposal  information  outside 
the  Government.  This  authorization  may 
be  granted  onl\-  after  compliance  with 
FAR  37.2  and  1837.204.  except  that  the 
determination  of  nonavailability  of 
Government  personnel  required  bv  FAR 
37.2  is  not  required  for  disclosure  of 
proposal  information  to  (PL  employees. 

(ii)  Proposal  information  in  the 
following  classes  of  proposals  may  be 
disclosed  with  the  prior  written 
approval  of  a  N.-\S.-\  official  one  level 
above  the  NASA  program  official 
respor>sible  for  overall  conduct  of  the 
evaluation.  The  determination  of 
nonavailability  of  (Jovernment 
personnel  required  by  F.^R  37.2  is  not 
required  for  disclosure  in  these 
instaiK.es. 

l.\]  \.\SA  .Announcements  of 
Opportunitv  proposals: 

(B)  Unsolicited  proposals; 

(C)  N.ASA  Research  .Announcement 
proposals; 

(D)  SBIR  and  .STTR  proposals. 

(iii)  The  written  approvals  required  by 
paragraphs  (fl  (i)  and  (ii)  of  this  section 


shall  be  provided  to  the  contracting 
officer  before  the  release  of  the  proposal 
iniormalion.  .As  a  minimum,  the 
approval  shall: 

(.A)  Identify  the  precise  proposal 
information  being  released; 

(B)  Identifv  the  person  receiving  the 
proposal  information  and  evidence  of 
their  appointment  as  a  special 
government  employee  or  a  statement  of 
the  applicable  exception  (see  1815.413- 
270), 

(C)  Provide  a  justification  of  the  need 
for  disclosure  of  the  proposal 
information  to  the  non-Govemment 
evaluator(s):  and 

(D)  Provide  a  statement  that  a  signed 
"Agreement  and  Conditions  for 
Evaluation  of  Proposals,"  in  accordance 
with  paragraph  (0(2)  of  this  section,  will 
be  obtained  prior  to  release  of  the 
proposal  to  the  evaluator. 

(iv)  If  JPL  personnel,  in  evaluating 
proposal  information  released  to  them 
by  NASA,  require  assistance  from  non- 
fPL,  non-Government  evaluators,  JPL 
must  obtain  written  approval  to  release 
the  information  in  accordance  with 
paragraphs  (f)(i)  and  (f)(ii)  of  this 
section. 

(0(2)  The  NASA  official  approving  the 
disclosure  of  any  proposal  information 
to  a  non-Government  evaluator, 
including  employees  of  |PL,  shall,  prior 
to  such  disclosure,  require  each  non- 
Government  evaluator  to  sign  the 
following  "Agreement  and  Conditions 
for  Evaluation  of  Proposals." 

-Agrppmpnl  and  Condilion.s  for  Evaluation  of 
Proposals  (October  1996) 

(1)  The  recipient  agrees  to  use  proposal 
information  for  NASA  evaluation  purposes 
only.  This  limitation  does  not  apply  to 
information  that  is  otherwise  available 
without  restrictions  to  the  Government, 
another  competing  contractor,  or  the  public. 

(2)  The  recipient  agrees  that  the  NASA 
proposal  cover  sheet  notice  (F.AR  15.413-2(e) 
and  NFS  1815.413-2(e)),  and^any  notice  that 
may  have  been  placed  on  the  proposal  by  its 
originator,  shall  be  applied  to  any 
reproduction  or  abstract  of  any  profMjsal 
information  furnished. 

(3)  llpon  completion  of  the  evaluation,  the 
recipient  agrees  to  return  all  copies  of 
proposal  information  or  abstracts,  if  any,  to 
the  NASA  office  that  initially  furnished  the 
proposal  information  for  evaluation. 

(4)  Unless  authorized  in  writing  by  the 
NAS.A  official  releasing  the  proposal 
information,  the  recipient  agrees  not  to    . 
contact  either  the  business  entities 
originating  the  proposals  or  any  of  their 
employees,  representatives,  or  agents 
concerning  any  aspect  of  the  proposal 
information  or  extracts  covered  by  this 
agreement. 

(5)  The  recipient  agrees  to  review  his  or  her 
financial  interests  relative  to  the  entities 
whose  proposal  information  NASA  furnishes 
for  evaluation.  At  any  time  the  recipient 
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becomes  aware  that  he  or  she  or  a  person 
with  a  close  pjersonal  relationship  (household 
family  members,  business  partners,  or 
associates)  has  or  acquires  a  financial  interest 
m  the  entities  whose  proposal  information  is 
subject  to  this  agreement,  the  recipient  shall 
immediately  advise  the  N.ASA  official 
releasing  the  proposal  information,  protect 
the  proposal  information,  and  cease 
evaluation  activities  pending  a  NASA 
decision  resolving  the  conflict  of  interest. 

Signature   

Name  typed  or  printed: 

Date:   

jEnd  of  agreementl 

1815.413-270    Appointing  non-Government 
evaluators  as  special  Government 
employees. 

(a)  E.xcept  as  provided  in  paragraph 
(c)  of  this  section.  non-Government 
participants  in  proposal  evaluation 
proceedings,  except  emplovees  of  JPL, 
shall  be  appointed  as  special 
Government  employees 

(b)  Appointment  as  a  Special 
Government  employee  is  a  separate 
action  from  the  approval  required  by 
paragraph  1815.413-2(fl  and  may  be 
processed  concurrently  .Appointment  as 
a  special  Government  employee  shall  be 
made  by: 

(1)  The  NAS.A  Headquarters 
personnel  office  when  the  release  of 
proposal  information  is  to  be  made  by 
a  NASA  Headquarters  offic:e;  or 

(2)  The  Field  Installation  personnel 
office  vN'hen  the  release  of  proposal 
information  is  to  be  made  by  the  Field 
Installation. 

(c)  Non-Government  evaluators  need 
not  be  appointed  as  special  Government 
employees  when  they  evaluate: 

(1)  NAS.A  .-Announcements  of 
Opportunity  proposals; 

(2)  Unsolicited  proposals: 

(.3)  NAS.A  Research  .Announcement 
proposals:  and 
(4)  SBIR  and  STTR  proposals. 

Subpart  1815.5— Unsolicited  Proposals 

1815.502    Policy. 

(NAS.\  supplements  paragraphs  (1)  and 
(2)) 

(1)  An  unsolicited  proposal  mav 
result  in  the  award  of  a  contract,  a  grant, 
a  cooperative  agreement,  or  other 
agreement.  If  a  grant  or  cooperative 
agreement  is  used,  the  N.'ASA  Grant  and 
Cooperative  .Agreement  Handbook  (NFG 
5800.1)  applies 

(2)  Renewal  proposals,  (i.e..  those  for 
the  extension  or  augmentation  of 
current  contracts)  are  subject  to  the 
same  FAR  and  .NFS  regulations, 
including  the  requirements  of  the 
Competition  in  Contracting  .Act.  as  are 
proposals  for  new  contracts. 


1815.503  General. 

(NASA  supplements  paragraph  (e)) 

(e)  NASA  will  not  accept  for  formal 
evaluation  unsolicited  proposals 
initially  submitted  to  another  agency  or 
to  the  Jet  Propulsion  Laboratory  (JPL) 
without  the  offeror's  express  consent. 

1815.504  Advance  guidance. 

(NASA  supplements  paragraph  fb)) 

(b)  The  Headquarters  Office  of 
Procurement  (Code  HK)  is  responsible 
for  preparing  for  public  use  a  brochure 
titled  "Guidance  for  the  Preparation  and 
Submission  of  Unsolicited  Proposals," 
which  shall  be  provided  without  charge 
by  the  Office  of  Procurement  and  other 
NASA  officials  in  response  to  requests 
for  proposal  submission  information.  A 
deviation  is  required  for  use  of  any 
modified  or  summarized  version  of  the 
brochure  or  for  alternate  means  of 
general  dissemination  of  unsolicited 
proposal  information.  Code  HK  is 
responsible  for  internal  distribution  of 
the  brochure. 

1815.506    Agency  procedures. 

(NASA  supplements  paragraph  (a)) 

{a)(i)  NASA  Headquarters  and  each 
NASA  field  installation  shall  designate 
an  organizational  entity  as  its 
unsolicited  proposal  coordinating  office 
for  receiving  and  coordinating  the 
handling  and  evaluation  of  unsolicited 
proposals. 

(ii)  Each  installation  shall  establish 
procedures  for  handling  proposals 
initially  received  by  other  offices  within 
the  installation.  Misdirected  proposals 
shall  be  forwarded  by  the  coordinating 
office  to  the  proper  installation.  Field 
installation  coordinating  offices  are  also 
responsible  for  providing  guidance  to 
potential  offerors  regarding  the 
appropriate  NASA  officials  to  contact 
for  general  mission-related  inquiries  or 
other  preproposal  discussions. 

(iii)  Coordinating  offices  shall  keep 
records  of  unsolicited  proposals 
received  and  shall  provide  prompt 
status  information  to  requesters.  These 
records  shall  include,  at  a  minimum,  the 
number  of  unsolicited  proposals 
received,  funded,  and  rejected  during 
the  fiscal  year,  the  identity  of  the- 
offerors;  and  the  office  to  which  each 
was  referred.  The  numbers  shall  be 
broken  out  by  source  (larger  business, 
small  business,  university,  or  nonprofit 
institution). 

1815.506-70    Relationship  of  unsolicited 
proposals  to  NRAs. 

An  unsolicited  proposal  for  a  new 
effort  or  a  renewal,  identified  by  an 
evaluating  office  as  being  within  the 
scope  of  an  open  NRA.  shall  be 
evaluated  as  a  response  to  that  NRA  (see 


1835.016-70).  provided  that  the 
evaluating  office  can  either: 

(a)  State  that  the  proposal  is  not  at  a 
competitive  disadvantage,  or 

(b)  Give  the  offeror  an  opportunity  to 
amend  the  unsolicited  proposal  to 
ensure  compliance  with  the  applicable 
NRA  proposal  preparation  instructions. 
If  these  conditions  cannot  be  met,  the 
proposal  must  be  evaluated  separately. 

1815.508  Prohibitions. 

(NASA  supplements  paragraph  (b)) 

(b)  FAR  15.508(b)  shall  not  apply  to 
NASA;  see  instead  1815.508-70. 

1815.508-70    NASA  prohibitions. 

Information  (data)  in  unsolicited 
proposals  furnished  to  the  Government 
is  to  be  used  for  evaluation  purposes 
only.  Disclosure  outside  the 
Government  for  evaluation  is  permitted 
only  to  the  extent  authorized  by.  and  in 
accordance  with  procedures  in.  FAR 
15.413-2  and  1815.413-2. 

1815.509  Limited  use  of  data. 

FAR  15.509  shall  not  apply  to  NASA. 
See  instead  1815.509-70. 

1815.509-70    Limited  use  of  proposals. 

(a)  The  provision  at  FAR  52.215-12, 
Restriction  on  Disclosure  and  Use  of 
Data,  is  applicable  to  unsolicited 
proposals. 

(b)  If  an  unsolicited  proposal  is 
received  with  a  more  restrictive  legend 
than  made  applicable  by  paragraph  (a) 
of  this  section,  the  procedures  of  FAR 
15.413-2(c)  apply. 

(c)  Upon  receipt  in  the  coordinating 
office,  the  Government  notice  in  FAR 
15.413-2(e)  shall  be  placed  on  the  cover 
sheet  of  all  unsolicited  proposals. 

(d)  Linsolicited  proposals  shall  be 
evaluated  outside  the  Government  only 
to  the  extent  authorized  by,  and  in 
accordance  with  the  procedures 
prescribed  in.  FAR  15.41,3-2(0  and 
1815.413-2. 

(e)  If  a  request  is  made  under  the 
Freedom  of  Information  Act  for  any 
information  c;ontained  in  an  unsolicited 
proposal,  the  procedures  of  FAR 

15. 413-2(g)  apply. 

1815.570     Foreign  proposals. 

Unsolicited  proposals  from  foreign 
sources  are  subject  to  NMI  1362.1. 
Initiation  and  Development  of 
International  Cooperation  in  Space  and 
.Aeronautical  Programs. 

Subpart  1815.6 — Source  Selection 

1815.601     Definitions. 

(NASA  supplements  paragraphs  (1)  and 
(2)) 

(1)  The  sourr:e  selection  authority 
(SS.^)  is  the  Agency  official  responsible 
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for  proper  and  efficient  conduct  of  the 
source  selection  process  and  for  making 
the  final  source  selection  decision.  The 
SSA  has  the  following  responsibilities: 

(i)  Approve  the  evaluation  factors, 
subfactors,  and  elements,  the  weight  of 
the  evaluation  factors  and  subfactors. 
and  any  special  standards  of 
responsibility  (see  FAR  9.104-2)  prior  to 
release  of  the  RFP,  or  delegate  this 
authority  to  appropriate  management 
personnel; 

(ii)  Appoint  the  source  selection  team. 
However,  when  the  Administrator  will 
serve  as  the  SSA,  the  Official-in-Charge 
of  the  cognizant  Headquarters  Program 
Office  will  appoint  the  team;  and 

(iii)  Provide  the  source  selection  team 
with  appropriate  guidance  and  special 
instructions  to  conduct  the  evaluation 
and  selection  procedures. 

(2)  The  SSA  shall  be  established  at  the 
lowest  reasonable  level  for  each 
acquisition.  For  acquisitions  designated 
as  Headquarters  selections,  the  SSA  will 
be  identified  as  part  of  the  Master  Buy 
Plan  process  (see  1807.71). 

1815.602    Applicabiltty. 

(NASA  supplements  paragraphs  (a)  and 
(b)) 

(a)(i)  Except  as  indicated  in  paragraph 
(b)  of  this  section,  NASA  competitive 
negotiated  acquisitions  shall  be 
conducted  as  follows: 

(A)  Acquisitions  of  $50  million  or 
more — in  accordance  with  FAR  15.6  and 
this  subpart. 

(B)  Other  acquisitions — in  accordance 
w\\h  FAR  15.6  and  this  subpart  except 
section  1815.612-70. 

(ii)  Estimated  dollar  values  of 
acquisitions  shall  include  the  values  of 
multiple  awards,  options,  and  later 
phases  of  the  same  project. 

(b)  FAR  15.6  and  this  subpart  are  not 
applicable  to  acquisitions  conducted 
under  the  following  procedures: 

(i)  MidRange  (see  part  1871). 

(ii)  Announcements  of  Opportunity 
(see  part  1872). 

(iii)  NASA  Research  Announcements 
(see  1835.016-70). 

(iv)  The  Small  Business  Innovative 
Research  (SBIR)  program  and  the  Small 
Business  Technology  Transfer  (STTR) 
pilot  program  under  the  authority  of  the 
Small  Business  Act  (15  U.S.C.  638). 

(v)  Architect  and  Engineering  (A&E) 
services  (see  FAR  36.6  and  1836.6). 

1 81 5.605-70    Evaluation  factors  and 
subfactors 

(a)  Typically,  NASA  establishes  three 
evaluation  factors:  Mission  Suitability. 
Cost/Price,  and  Relevant  Experience  and 
Past  Performance.  Evaluation  factors 
may  be  further  defined  by  subfactors. 
Although  discouraged,  subfactors  may 


be  further  defined  by  elements. 
Evaluation  subfactors  and  any  elements 
should  be  structured  to  identify 
significant  discriminators,  or  "key 
swingers" — the  essential  information 
required  to  support  a  source  selection 
decision.  Too  many  subfactors  and 
elements  undermine  effective  proposal 
evaluation.  All  evaluation  subfactoi? 
and  any  elements  should  be  clearly 
defined  to  avoid  overlap  and 
redundancy. 

(b)  Mission  Suitability  factor.  (1)  This 
factor  indicates  the  merit  or  excellence 
of  the  work  to  be  performed  or  product 
to  be  delivered.  It  includes,  as 
appropriate,  both  technical  and 
management  subfactors.  Mission 
Suitability  shall  be  numerically 
weighted  and  scored  on  a  1000-point 
scale. 

(2)  The  Mission  Suitability  factor  may 
identify  evaluation  subfactors  to  further 
define  the  content  of  the  factor.  Each 
Mission  Suitability  subfactor  shall  be 
weighted  and  scored.  The  adjectival 
rating  percentages  in  1815.608(a)(3)(A) 
shall  be  applied  to  the  subfactor  weight 
to  determine  the  point  score.  The 
number  of  Mission  Suitability 
subfactors  is  limited  to  four.  The 
Mission  Suitability  evaluation 
subfactors  and  their  weights  shall  be 
identified  in  the  RFP. 

(3)  Although  discouraged,  elements 
that  further  define  the  content  of  each 
subfactor  may  be  identified.  Elements,  if 
used,  shall  not  be  numerically  weighted 
and  scored.  The  total  number  of 
elements  is  limited  to  eight.  Any 
Mission  Suitability  elements  shall  be 
identified  in  the  RFP. 

(4)  For  cost  reimbursement 
acquisitions,  the  Mission  Suitability 
evaluation  shall  also  include  the  results 
of  any  cost  realism  analysis.  The  RFP 
shall  notify  offerors  that  the  realism  of 
proposed  costs  may  significantly  affect 
their  Million  Suitability  scores. 

(c)  Cost/Price  factor.  This  factor 
evaluates  the  reasonableness  and,  if 
necessary,  the  cost  realism,  of  proposed 
costs,  prices.  The  Cost/Price  factor  is  not 
numerically  weighted  or  scored. 

(d)  Relevant  Experience  and  Past 
Performance  factor.  (1)  This  factor 
indicates  the  relevant  quantitative  and 
qualitative  aspects  of  each  offeror's 
record  of  performing  services  or 
delivering  products  similar  in  size, 
content,  and  complexity  to  the 
requirements  of  the  instant  acquisition. 
The  Relevant  Experience  and  Past 
Performance  factor  is  not  numerically 
weighted  or  scored. 

(2)  The  RFP  shall  instruct  offerors  to 
submit  data  (including  data  from 
relevant  Federal.  State,  and  local 
governments  and  private  contracts)  that 


can  be  used  to  evaluate  their  relevant 
experience  and  past  performance. 
Typically,  the  RFP  will  require: 

(i)  A  list  of  contracts  similar  in  size, 
content  and  complexity  to  the  instant 
acquisition,  showing  each  contract 
number,  the  type  of  contract,  a  brief 
description  of  the  work,  and  a  point  of 
contact  from  the  organization  placing 
the  contract.  Normally,  the  requested 
contracts  are  limited  to  those  received 
in  the  last  three  years.  However,  in 
acquisitions  that  require  longer  periods 
to  demonstrate  performance  quality, 
such  as  hardware  development,  the  time 
period  should  be  tailored  accordingly. 

(ii)  The  identification  and  explanation 
of  any  cost  overruns  or  underruns, 
completion  delays,  performance 
problems  and  terminations. 

(3)  The  Contracting  Officer  may  start 
collecting  past  performance  data  prior  to 
proposal  receipt.  One  method  for 
initiating  the  past  performance 
evaluation  early  is  to  request  offerors  to 
submit  their  past  performance 
information  in  advance  of  the  proposal 
due  date.  The  RFP  could  also  include  a 
past  performance  questionnaire  for 
offerors  to  send  their  previous 
customers  with  instructions  to  return 
the  completed  questionnaire  to  the 
Government.  Failure  of  the  offeror  to 
submit  its  past  performance  informabon 
early  or  of  the  customers  to  submit  the 
completed  questionnaires  shall  not  be  a 
cause  for  rejection  of  the  proposal  nor 
shall  it  be  reflected  in  the  Government's 
evaluation  of  the  offeror's  past 
performance. 

1815.608    Proposal  evaluation. 

(NASA  supplements  paragraphs  (a)  and 
(b)) 

(a)  Each  proposal  shall  be  evaluated  to 
identif)'  and  document: 

(i)  .\ny  failures  to  meet  any  terms  and 
conditions  of  the  RFP; 

(ii)  All  strengths  and  weaknesses. 
classified  as  major  or  minor  to  further 
underscore  discriminators  among 
proposals; 

(iii)  The  numr  ical  score  and/ or 
adjectival  rating  of  each  Mission 
Suitability  subfactor  and  for  the  .Mission 
Suitability  factor  in  total; 

(iv)  Cost  realism,  if  appropriate; 

(v)  The  adjectival  rating  oi  the 
Relevant  Experience  and  Past 
Performance  evaluation  factor;  and 

(vi)  Any  technical,  schedule,  and  cost 
risk.  Risks  may  result  from  the  offeror  s 
technical  approach,  manufacturing  plan, 
selection  of  materials,  processes, 
equipment ,  etc. .  or  as  a  result  of  the 
cost,  schedule  and  performance  impacts 
associated  with  these  approaches.  Risk 
evaluations  must  consider  the 
probability  of  success,  the  impact  of 
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failure,  and  the  alternatives  available  to 
meet  the  requirements  Risk  assessments 
shall  be  considered  in  determming 
Mission  Suitability  strengths; 
weaknesses  and  numerical/adjectival 
ratings.  Identified  risk,  areas  and  the 
potential  for  cost  impact  shall  be 
considered  in  the  cost  or  price 
evaluation. 

(1)  Cost  or  price  evaluation 

(A)  In  accordance  with  1815  804-1, 
cost  or  pricing  data  shall  not  be 
requested  in  competitive  acquisitions. 
Only  the  minimal  information  other 
than  cost  or  pricing  data  necessary  to 
ensure  price  reasonableness  and  assess 
cost  realism  should  be  requested. 

(B)  When  contracting  on  a  firm  fixed 
price  basis,  the  contracting  officer  shall 
not  request  any  cost  information,  unless 
proposed  prices  appear  unreasonable  or 
unrealistically  low  given  the  offeror's 
proposed  approach  and  there  are 
concerns  that  the  contractor  may 
default. 

(C)  When  contracting  on  a  basis  other 
than  firm  fi.xed  price,  the  contracting 
officer  shall  perform  price  and  cost 
realism  analyses  to  assess  the 
reasonableness  and  realism  of  the 
proposed  costs.  A  cost  realism  analysis 
will  determine  if  the  costs  in  an  offeror's 
proposal  are  realistic  for  the  work  to  be 
performed,  reflect  a  clear  understanding 
of  the  requirements,  and  are  consistent 
with  the  various  elements  of  the 
offeror's  technical  proposal  The 
analvsis  should  include: 


(a)  The  probable  cost  to  the 
Government  of  each  proposal,  including 
any  recommended  additions  or 
reductions  in  materials,  equipment, 
labor  hours,  direct  rates  and  indirect 
rates.  The  probable  cost  should  refiect 
the  best  estimate  of  the  cost  of  any 
contract  which  might  result  from  the 
offeror's  proposal. 

(b)  The  differences  in  business 
methods,  operating  procedures,  and 
practices  as  they  impact  cost. 

(c)  A  level  of  confidence  in  the 
probable  cost  assessment  for  each 
proposal. 

(D)  The  cost  realism  analysis  may 
result  in  adjustments  to  Mission 
Suitability  scores  in  accordance  with 
the  procedure  described  in 
1815.608(a)(3)(B). 

(E)  The  cost  or  price  evaluation, 
specifically  the  cost  realism  analysis. 
often  requires  a  technical  evaluation  of 
proposed  costs.  Contracting  officers  may 
provide  technical  evaluators  a  copy  of 
the  cost  volume  or  relevant  information 
from  it  to  use  in  the  analysis. 

(a)(2)  Past  performance  evaluation. 

(A)  The  Relevant  Experience  and  Past 
Performance  evaluation  assesses  the 
contractor's  performance  under 
previously  awarded  contracts.  It  should 
evaluate  the  company,  not  the 
individuals,  involved  with  contract 
performance.  Relevant  Experience  and 
Past  Performance  is  not  numerically 
scored,  but  is  assigned  an  adjectival 
rating. 

(B)  The  evaluation  may  be  limited  to 
specific  areas  of  past  performance 


considered  most  germane  for  the  instant 
acquisition.  It  may  include  any  or  all  of 
the  items  listed  in  FAR  42.1501,  and/or 
any  other  aspects  of  past  performance 
considered  pertinent  to  the  solicitation 
requirements  or  challenges.  Regardless 
of  the  areas  of  past  performance  selected 
for  evaluation,  the  same  areas  shall  be 
evaluated  for  all  offerors  in  that 
acquisition. 

(C)  The  evaluation  may  consider  past 
performance  data  provided  by  offerors 
and  data  from  other  sources. 
Questionnaires  and  interviews  may  be 
used  to  solicit  assessments  of  the 
offeror's  performance,  as  either  a  prime 
or  subcontractor,  from  the  offeror's 
previous  customers. 

(D)  .Ml  pertinent  information, 
including  customer  assessments  and 
any  offeror  rebuttals,  will  be  made  part 
of  the  source  selection  records  and 
included  in  the  evaluation. 

(a)(2)  (iii)  Firms  without  relevant^ 
experience  or  a  past  performance  record 
shall  not  be  given  a  proposal  deficiency 
or  weakness  (see  1815.610)  and  shall  be 
given  a  neutral  rating.  If  the  adjectival 
rating  system  of  1815.608(a)(3)(A)  is 
used  for  the  Relevant  Experience  and 
Past  Performance  factor,  a  rating  of 
"Good"  shall  be  assigned  in  such  cases. 

(3)  Technical  Evaluation. 

(A)  Mission  Suitability  subfactors  and 
the  total  Mission  Suitability  factor  shall 
be  evaluated  using  the  following 
adjectival  ratings,  definitions  and 
percentile  ranges. 


Adjectival  rating 

Definitions 

Percentile 
range 

Excellent  

Very  Good  

A  compfehensive  and  tticrough  proposal  of  exceptional  merit  with  one  or  more  major  strengths.  No  weak- 
nesses Of  only  minor  weaknesses  exist. 

A  proposal  which  demonstrates  overall  competence  One  or  more  major  strengths  have  t)een  found,  and 
strengths  outbalance  any  weaknesses  that  exist. 

A  proposal  which  shows  a  reasonably  sound  response.  There  may  be  strengths  or  weaknesses,  or  both. 
As  a  whole,  weaknesses  not  oft-set  by  strengths  do  not  significantly  detract  from  the  offeror's  response. 

A  proposal  that  has  one  or  more  weaknesses.  Weaknesses  have  been  found  that  outtjalance  any 
strengths  that  exist. 

A  proposal  that  has  one  or  rrrore  ma)or  weaknesses  that  denxinstrate  a  lack  of  overall  competence  or 
would  require  a  major  proposal  revision  to  address.. 

91-100 
71-90 

Good 

Fair  

Poor  

51-70 

31-50 

O-30 

(B)  When  contracting  on  a  cost 
reimbursement  basis,  the  Mission 
SuitabiUty  evaluation  shall  reflect  the 
results  of  any  required  cost  realism 
analysis  performed  under  the  cost/ price 
factor.  A  structured  approach  shall  be 
used  to  adjust  Mission  Suitability  scores 
based  on  the  degiee  of  assessed  cost 
realism.  An  example  of  such  an 
approach  would: 

(a)  Establish  a  threshold  at  which 
Mission  Suitability  adjustments  would 
start.  The  threshold  should  reflect  the 
acquisition's  estimating  uncertainty 


(i.e.,  the  higher  the  degree  of  estimating 
uncertainty,  the  higher  the  threshold), 

(6)  Use  a  graduated  scale  that 
proportionally  adjusts  a  proposal's 
Mission  Suitability  score  for  its  assessed 
cost  realism; 

(c)  Affect  a  significant  number  of 
points  in  order  to  encourage  realistic 
pricing. 

[d)  Calculate  a  Mission  Suitability 
point  adjustment  based  on  the 
percentage  difference  between  proposed 
and  probable  cost  as  follows: 


Services 

Hardward  devel- 
opment 

Point 
adjust- 
ment 

+/  -  5  percent 
+/-  6  to  10 

+/-  30  percent  .. 
+/-  31  to  40  per- 

0 
-50 

percent. 
W-  11  to  15 

cent. 
+/-  41  to  50  per- 

-100 

percent. 
W-  16  to  20 

cent. 
+/-  51  to  60  per- 

-150 

percent. 
+/-  21  to  30 

cent. 
+/-  61  to  70  per- 

-200 

percent. 
♦/  -  rrxjre  than 

cent. 
+/  -  more  than 

-300 

30  percent. 

70  percent. 

UMI 
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(b)  The  contracting  officer  is 
authorized  to  make  the  determination  to 
reject  all  proposals  received  in  response 
to  a  solicitation. 

§  1815.608-70    Identification  of 
unacceptable  proposals. 

(a)  The  contracting  officer  shall  not 
complete  the  initial  evaluation  of  any 
proposal  when  it  is  determined  that  the 
proposal  is  unacceptable  because: 

(1)  It  does  not  represent  a  reasonable 
initial  effort  to  address  itself  to  the 
essential  requirements  of  the  RFP  or 
clearly  demonstrates  that  the  offeror 
does  not  understand  the  requirements; 

(2)  In  research  and  development 
acquisitions,  a  substantial  design 
drawback  is  evident  in  the  proposal, 
and  sufficient  correction  or 
improvement  to  consider  the  proposal 
acceptable  would  require  virtually  an 
entirely  new  technical  proposal:  or 

(3)  It  contains  major  technical  or 
business  deficiencies  or  omissions  or 
out-of-line  costs  which  discussions  with 
the  offeror  could  not  reasonably  be 
expected  to  cure. 

(b)  The  contracting  officer  shall 
document  the  rationale  for 
discontinuing  the  initial  evaluation  of  a 
proposal  in  accordance  with  this 
section. 

1815.608-71    Evaluation  of  a  single 
proposal. 

(a)  If  only  one  proposal  is  received  in 
response  to  the  solicitation,  the 
contracting  officer  shall  determine  if  the 
solicitation  was  flawed  or  unduly 
restrictive  and  determine  if  the  single 
proposal  is  an  acceptable  proposal. 
Based  on  these  findings,  the  Source 
Selection  Authority  shall  direct  the 
contracting  officer  to: 

(1)  Award  without  discussions 
provided  the  contracting  officer 
determines  that  adequate  price 
competition  exists  (see  FAR  15.804- 
l(b)(l)(ii)); 

(2)  Award  after  negotiating  a  mutually 
acceptable  contract.  (The  requirement 
for  submission  of  cost  or  pricing  data 
shall  be  determined  in  accordance  with 
FAR  15.804-1);  or 

(3)  Reject  the  proposal  and  cancel  the 
solicitation. 

(b)  The  procedure  in  1815.608-71(a) 
also  applies  when  the  number  of 
proposals  equals  the  number  of  awards 
contemplated  or  when  only  one 
acceptable  proposal  is  received. 

1815.609    Competitive  range. 

(NASA  supplements  paragraphs  (a)) 

(a)  Proposals  shall  not  be  included  in 
the  competitive  range  when  they  do  not 
have  a  reasonable  chance  of  selection. 
To  reduce  unnecessary  expense  to  both 


offerors  and  NASA,  a  total  of  no  more 
than  three  proposals  shall  be  a  working 
goal  in  establishing  the  competitive 
range.  Field  installations  ma »  establish 
procedures  for  approval  of  competitive 
range  determinations  commensurate 
with  the  complexity  or  dollar  value  of 
an  acquisition. 

1815.610    Written  or  oral  discussions. 

(NASA  supplements  paragraph  (c)) 

(c)(2)(A)  The  contrarting  officer  shall 
identify,  and  giv  e  offerors  a  reasonable 
opportunity  to  address,  all  weaknesses 
that  have  an  adverse  impact  on  the 
evaluation.  Weaknesses  are  defined  as 
deficiencies  (see  FAR  15.601)  and  other 
proposal  inadequacies.  Weaknesses  mav 
include  all  proposal  areas  that  are 
inadequate  for  evaluation,  contain 
contradictorv'  statements,  or  strain 
credibility.  However,  minor 
irregularities,  informalities,  or  apparent 
clerical  mistakes  are  not  considered 
weaknesses.  They  may  be  identified  to 
offerors  through  the  clarification 
technique  defined  in  FAR  15.601.  rather 
than  discussions  as  contemplated  in  this 
section. 

(Bj  The  contracting  officer  shall 
advise  an  offeror  if.  during  WTitten  or 
oral  discussions,  an  offeror  introduces  a 
new  weakness.  The  offeror  can  be 
advised  during  the  course  of  the 
discussions  or  as  part  of  the  request  for 
BAFO 

(C)The  contracting  officer  shall 
identify  any  cost/price  elements  that  do 
not  appear  to  be  justified  and  encourage 
offerors  to  submit  their  most  favorable 
and  realistic  cost/price  proposals,  but 
shall  not  discuss,  disclose,  or  compare 
cost/price  elements  of  any  other  offeror. 
The  contracting  officer  should  question 
inadequate,  conflicting,  unrealistic  or 
unsupported  cost  information; 
differences  between  the  offeror's 
proposal  and  most  probable  cost 
assessments;  cost  realism  concerns; 
differences  between  audit  findings  and 
proposed  costs;  proposed  rates  that  are 
too  high/low;  and  labor  mixes  that  do 
not  appear  responsive  to  the 
requirements.  No  agreement  on  cost/ 
price  elements  or  a  "bottom  line"  is 
necessary. 

(c)(3)(A)  The  contracting  officer  shall 
discuss  contract  terms  and  conditions  so 
that  a  "model"  contract  can  be  sent  to 
each  offeror  with  the  request  for  BAFO. 
Any  proposed  technical  performance 
capabilities  above  those  specified  in  the 
RFP  that  have  value  to  the  Government 
and  are  considered  proposal  strengths 
should  be  discussed  with  the  offeror 
and  proposed  for  inclusion  in  that 
offeror's  "model"  contract.  These  items 
are  not  to  be  discussed  with,  or 
proposed  to,  other  offerors.  If  the  offeror 


declines  to  include  these  strengths  in  its 
"model  "  contract,  the  Govenunent 
evaluators  should  reconsider  their 
characterization  as  strengths. 

(B)  In  no  cast  shall  the  contracting 
officer  relax  or  amend  RFP  requirements 
for  any  offeror,  without  amending  the 
RFG  and  permitting  the  other  offerors  an 
opportunity  to  f . opose  against  the 
relaxed  requirements. 

1615.611    Best  and  Final  Offers. 

(NASA  supplements  paragraphs  (b).  (c) 
and  (d)) 

fb)  The  request  for  BAFOs  shall  also: 
(i)  Identif)'  for  any  remaining 
weaknesses. 

(li)  Instruct  offerors  to  incorporate  all 
changes  to  their  offers  resulting  from 
discussions,  and  require  clear 
traceability  from  initial  proposals. 

(ill)  Require  offerors  to  complete  and 
execute  the  "moael"  contract,  which 
includes  any  special  provisions  or 
performance  capabilities  the  offeror 
proposed  above  those  specified  in  the 
RFP: 

(iv)  Caution  offerors  against 
unsubstantiated  changes  to  their 
proposals;  and 
(v)  Establish     page  limit  for  BAFOs. 
(c)(i)  .Approval  of  the  Associate 
Administrator  for  Procurement  (Code 
HS)  is  required  to  reopen  discussions 
for  acquisitions  of  $50  million  or  more. 

(ii)  Approval  of  the  procurement 
officer  IS  required  for  all  other 
acquisitions. 

(d)(i)  Proposals  are  rescored  based  on 
BAFO  evaluati(  :is  Scoring  changes 
between  initial  and  B.^FO  proposals 
shall  be  clearly  traceable. 

(ii)  All  significant  evaluation  findings 
shall  be  fully  documented  and 
considered  in  the  source  selection 
decision.  A  clear  and  logical  audit  trail 
shall  be  maintaired  for  the  rationale  for 
ratings  and  scores,  including  a  detailed 
account  of  the  decisions  leading  to  the 
selection.  Selec'  jn  is  made  on  the  basis 
of  the  evaluation  criteria  established  in 
the  RFP. 

(iii)  Prior  to  award,  the  SSA  shall  sign 
a  source  selection  statement  that  clearly 
and  succinctly  justifies  the  selection. 
Source  selection  statements  must 
describe:  The  acquisition:  the  SEB 
evaluation  procedures:  the  substance  of 
the  Mission  Suite   .litv  e\alualion:  and 
the  evaluation  of  ne  Cost/Price  and 
Relevant  Experience  and  Past 
Performance  factors  The  statement  also 
addresses  unacceptable  proposals,  the 
competitive  range  determination,  late 
proposals,  or  any  other  considerations 
pertinent  to  the  decision  The  statement 
shall  not  re\eal  a'  .  confidential 
business  information.  E.\rept  for  certain 
major  system  acquisition  competitions 
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(see  1815.1004-70).  source  selection 
statements  shall  be  releasable  to 
competing  offerors  and  the  general 
public  upon  request.  The  statement 
shall  be  available  to  the  Debriefing 
Official  to  use  in  debriefing 
unsuccessful  offerors  and  shall  be 
provided  to  debriefed  offerors  upon 
request. 

(iv)  Once  the  selection  decision  is 
made,  the  contracting  officer  shall, 
without  post-selection  negotiations, 
award  the  contract 

1815.612-70    NASA  formal  source 
selection. 

(a)  The  source  evaluation  board  (SEB) 
procedures  shall  be  used  for  those 
acquisitions  identified  in 
1815.602(a)(i)(A). 

(b)  General.  The  SEB  assists  the  SSA 
in  decisionmaking  by  providing  expert 
analyses  of  the  offerors'  proposals  in 
relation  to  the  evaluation  factors, 
subfactors,  and  elements  contained  in 
the  solicitation.  The  SEB  will  prepare 
and  present  its  findings  to  the  SSA. 
avoiding  trade-off  [udgments  among 
either  the  individual  offerors  or  among 
the  evaluation  factors  The  SEB  will  not 
make  recommendations  for  selection  to 
the  SSA. 

(c)  Designation.  (1)  The  SEB  shall  be 
comprised  of  competent  individuals 
fully  qualified  to  identify  the  strengths, 
weaknesses,  and  risks  associated  with 
proposals  submitted  in  response  to  the 
solicitation.  The  SEB  shall  be  appointed 
as  early  as  possible  in  the  acquisition 
process,  but  not  later  than  acquisition 
plan  approval. 

(2)  while  SEB  participants  are 
normally  drawn  from  the  cognizant 
installation,  personnel  from  other  NASA 
installations  or  other  Ciovernment 
agencies  may  participate.  When  it  is 
necessary  to  disclose  the  proposal  jin 
whole  or  in  part)  outside  the 
Government,  approval  shall  be  obtained 
in  accordance  with  NFS  1815.413-2. 

(.1)  When  Headquarters  retains  SSA 
authority,  the  Headquarters  Office  of 
Procurement  (Code  HS|  must  concur  on 
the  SEB  appointments  Qualifications  of 
voting  members,  including  functional 
title,  grade  level,  and  related  SEB 
experience,  shall  be  provided 

(d)  Organization.  (1)  The  organization 
of  an  SEB  is  tailored  to  the  requirements 
of  the  particular  acquisition.  This  can 
range  from  the  simplest  situation,  where 
the  SEB  conducts  the  evaluation  and 
fact-finding  without  the  use  of 
committees  or  panels/consultants  (as 
described  in  1815  612-70(d)  (4)  and  (5)), 
to  a  highly  complex  situation  involving 
a  major  acquisition  where  two  or  more 
com.mittees  are  formed  and  these,  in 
turn,  are  assisted  by  special  panels  or 


consultants  in  particular  areas.  The 
number  of  committees  or  panels/ 
consultants  shall  be  kept  to  a  minimum. 

(2)  The  SEB  Chairperson  is  the 
principal  operating  executive  of  the 
SEB.  The  Chairperson  is  expected  to 
manage  the  team  efficiently  without 
compromising  the  validity  of  the 
findings  provided  to  the  SSA  as  the 
basis  for  a  sound  selection  decision. 

(3)  The  SEB  Recorder  functions  as  the 
principal  administrative  assistant  to  the 
SEB  Chairperson  and  is  principally 
responsible  for  logistical  support  and 
recordkeeping  of  SEB  activities. 

(4)  An  SEB  committee  functions  as  a 
fact-finding  arm  of  the  SEB.  usually  in 
a  broad  grouping  of  related  disciplines 
(e.g..  technical  or  management).  The 
committee  evaluates  in  detail  each 
proposal,  or  portion  thereof,  assigned  by 
the  SEB  in  accordance  with  the 
approved  evaluation  factors,  subfactors. 
and  elements,  and  summarizes  its 
evaluation  in  a  written  report  to  the 
SEB.  The  committee  will  also  respond 
to  requirements  assigned  by  the  SEB, 
including  further  justification  or 
reconsideration  of  its  findings. 
Committee  chairpersons  shall  manage 
the  administrative  and  procedural 
matters  of  their  committees. 

(5)  An  SEB  panel  or  consultant 
functions  as  a  fact-finding  arm  of  the 
committee  in  a  specialized  area  of  the 
committee's  responsibilities.  Panels  are 
established  or  consultants  named  when 
a  particular  area  requires  deeper 
analysis  than  the  committee  can 
provide. 

(6)  The  total  of  all  such  evaiuators 
(committees,  panels,  consultants,  etc. 
excluding  SEB  voting  members  and  ex 
officio  members)  shall  be  limited  to  a 
maximum  of  20  people,  unless 
approved  in  writing  by  the  procurement 
officer. 

(e)  Voting  members.  (1)  Voting 
members  of  the  SEB  shall  include 
people  who  will  have  key  assignments 
on  the  project  to  which  the  acquisition 
is  directed.  However,  it  is  important  that 
this  should  be  tempered  to  ensure 
objectivity  and  to  avoid  an  improper 
balance.  It  may  even  be  appropriate  to 
designate  a  management  official  from 
outside  the  project  as  SEB  Chairperson. 

(2)  Non-government  personnel  shall 
not  serve  as  voting  members  of  a  NASA 
SEB. 

(3)  The  SEB  shall  review  the  findings 
of  committees,  panels  or  consultants 
and  use  its  own  collective  judgment  to 
develop  the  SEB  evaluation  findings 
reported  to  the  SSA.  All  voting  members 
of  the  SEB  shall  have  equal  status  as 
rating  officials. 

(4)  SEB  membership  shall  be  limited 
to  a  maximum  of  7  voting  individuals. 


Wherever  feasible,  an  assignment  to  SEB 
membership  as  a  voting  member  shall 
be  on  a  full-time  basis.  When  not 
feasible,  SEB  membership  shall  take 
precedence  over  other  duties. 

(5)  The  following  people  shall  be 
voting  members  of  all  SEBs: 

(i)  Chairperson. 

(ii)  A  senior,  key  technical 
representative  for  the  project. 

(iii)  An  experienced  procurement 
representative. 

(iv)  A  senior  Safety  &  Mission 
Assurance  (S&MA)  representative,  as 
appropriate. 

(v)  Committee  chairpersons  (except 
where  this  imposes  an  undue 
workload). 

(f)  Ex  officio  members. 

(1)  The  number  of  nonvoting  ex 
officio  (advisory)  members  shall  be  kept 
as  small  as  possible.  Ex  officio  members 
should  be  selected  for  the  experience 
and  expertise  they  can  provide  to  the 
SEB.  Since  their  advisory  role  may 
require  access  to  highly  sensitive  SEB 
material  and  findings,  ex  officio 
membership  for  persons  other  than 
those  identified  in  1815.612-70(f)(3)  is 
discouraged. 

(2)  Nonvoting  ex  officio  members  may 
state  their  views  and  contribute  to  the 
discussions  in  SEB  deliberations,  but 
they  may  not  participate  in  the  actual 
rating  process.  However,  the  SEB 
recorder  should  be  present  during  rating 
sessions. 

(3)  For  field  installation  selections, 
the  following  shall  be  nonvoting  ex 
officio  members  on  all  SEBs: 

(i)  Chairpersons  of  SEB  committees, 
unless  designated  as  voting  members. 

(ii)  The  procurement  officer  of  the 
installation,  unless  designated  a  voting 
member. 

(iii)  The  contracting  officer 
responsible  for  the  acquisition,  unless 
designated  a  voting  member. 

(iv)  The  Chief  Counsel  and/or 
designee  of  the  installation. 

(v)  The  installation  small  business 
specialist. 

(vi)  The  SEB  recorder. 

(g)  Evaluation  plan.  (1)  The  SEB 
evaluation  plan  consists  of  general  and 
specific  evaluation  guidelines  (and 
special  standards  of  responsibility, 
where  applicable)  established  to  assess 
each  offeror's  proposal  against  the  RFP 
evaluation  factors,  subfactors,  and 
elements.  The  evaluation  guidelines  are 
designed  to  focus  the  evaiuators' 
assessment.  They  are  not  weighted  and 
are  not  listed  in  the  RFP.  However,  the 
substance  of  the  guidelines  may  be 
included  in  a  narrative  description  of 
the  subfactors  and  elements.  In 
addition,  the  plan  includes  the  system 
used  in  conducting  the  evaluation  and 
scoring  of  each  offeror's  proposal. 
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(2)  The  evaluation  plan  shall  be 
approved  by  the  SEB  (and  other 
personnel  designated  in  accordance 
with  installation  procedures)  before  the 
formal  RFP  is  issued. 

(h)  Evaluation.  (1)  If  committees  are 
used,  the  SEB  Chairperson  shall  send 
them  the  proposals  or  portions  thereof 
to  be  evaluated,  along  with  instructions 
regarding  the  expected  function  of  each 
committee,  and  all  data  considered 
necessary  or  helpful. 

(2)  While  oral  reports  may  be  given  to 
the  SEB,  each  committee  shall  submit  a 
written  report  which  should  include  the 
following: 

(i)  Copies  of  individual  worksheets 
and  supporting  comments  to  the  lowest 
level  evaluated; 

(ii)  An  evaluation  sheet  summarized 
for  the  committee  as  a  whole;  and 

(iii)  A  statement  for  each  proposal 
describing  any  strengths  or  weaknesses 
which  significantly  affected  the 
evaluation  and  stating  any  reservations 
or  concerns,  together  with  supporting 
rationale,  whicli  the  committee  or  any  of 
its  members  want  to  bring  to  the 
attention  of  the  SEB. 

(3)  Clear  traceability  must  exist  at  all 
levels  of  the  SEB  process.  All  reports 
submitted  by  committees  or  panels  will 
be  retained  as  part  of  the  SEB  records. 

(4)  Each  voting  SEB  member  shall 
thoroughly  review  each  proposal  and 
any  committee  reports  and  findings.  The 
SEB  shall  rate  or  score  the  proposals  for 
each  evaluation  factor  and  subfactor 
according  to  its  own  collective 
judgment,  consistent  with  the  approved 
evaluation  plan.  SEB  minutes  shall 
reflect  this  evaluation  process. 

(i)  SEB  presentation.  (1)  The  SEB 
Chairperson  shall  brief  the  SSA  on  the 
results  of  the  SEB  deliberations  to 
permit  an  informed  and  objective 
selection  of  the  t)est  source(s)  for  the 
particular  acquisition. 

(2)  The  presentation  shall  focus  on  the 
major  strengths  and  weaknesses  found 
in  the  proposals,  the  probable  cost  of 
each  proposal,  and  any  significant 
issues  and  problems  identified  by  the 
SEB.  This  presentation  must  explain 
any  applicable  special  standards  of 
responsibility;  evaluation  factors, 
subfactors,  and  elements;  the  major 
strengths  and  weaknesses  of  the 
offerors;  the  Government  cost  estimate, 
if  applicable,  the  offerors'  proposed 
cost/price;  the  probable  cost;  the 
proposed  fee  arrangements;  and  the 
final  adjectival  ratings  and  scores  to  the 
subfactor  level. 

13)  Attendance  at  the  presentation  is 
restricted  to  people  involved  in  the 
selection  process  or  who  have  a  valid 
need  to  know.  The  designated 


individuals  attending  the  SEB 
presentation(s)  shall: 

(i)  Ensure  that  the  solicitation  and 
evaluation  processes  complied  with  all 
applicable  agency  poHcies  and  that  the 
presentation  accurately  conveys  the 
SEB's  activities  and  findings; 

(ii)  Not  change  the  establis'  ed 
evaluation  factors,  subfactors,  elements, 
weights,  or  scoring  systems;  or  the 
substance  of  the  SEB's  findings  They 
may.  however,  advise  the  SEB  to  rectify 
procedural  omissions,  irregularities  or 
inconsistencies,  substantiate  its 
findings,  or  revise  the  presentation. 

(4)  The  SEB  recorder  will  coordinate 
the  formal  presentation  including 
arranging  the  time  and  place  of  the 
presentation,  assuring  proper 
attendance,  and  distributing 
presentation  material. 

(5)  For  Headquarters  selections,  the 
Headquarters  Office  of  Procurement 
(Code  HS)  will  coordinate  the 
presentation,  including  approval  of 
attendees.  When  the  Administrator  is 
the  SSA.  a  preliminary  presentation 
should  be  made  to  the  Field  histallation 
Director  and  to  the  Official-in-Charge  of 
the  cognrzant  headquarters  Program 
Office. 

(j)  Recommended  SEB  presentation 
format — (1)  Identification  of  the 
acquisition.  Identifies  the  installation, 
the  nature  of  the  services  or  hardware  to 
be  procured,  some  quantitative  measure 
including  the  Government  cost  estimate 
for  the  acquisition,  and  the  planned 
contractual  arrangement.  Avoids 
detailed  objectives  of  the  acquisition 

(2)  Background.  Identifies  any  earlier 
phases  of  a  phased  acquisition  or.  as  in 
the  case  of  the  continuing  support 
services,  identifies  the  incumbent  and 
any  consolidations  or  proposed  changes 
from  the  existing  structure. 

(3)  Evaluation  factors,  subfactors.  and 
elements.  Explains  any  special 
standards  of  responsibility  and  the 
evaluation  factors,  subfactors,  and 
elements.  Lists  the  relative  order  of 
importance  of  the  evaluation  factors  and 
the  nimierical  weights  of  the  Mission 
Suitability  subfactors.  Presents  the 
adjectival  scoring  system  used  in  the 
Mission  Suitability  and  Relevant 
Experience  and  Past  Performance 
evaluations. 

(4)  Sources.  Indicates  the  number  of 
offerors  solicited  and  the  number  of 
offerors  expressing  interest  (e.g.. 
attendance  at  a  preproposal  conference). 
Identifies  the  offerors  submitting 
proposals,  indicating  any  small 
businesses,  small  disadvantaged 
businesses,  and  women-owned 
businesses. 

(5)  Summary  of  findings  Lists  the 
initial  and  final  Mission  Suitability 


ratings  and  scores,  the  offerors' 
proposed  costs/prices,  and  any 
assessment  of  the  probable  costs. 
Introduces  any  clear  discriminator, 
problem,  or  issue  which  could  affect  the 
selection.  Addresses  any  competitive 
range  determination. 

(6)  Strengths  and  weaknesses  of 
offerors  Summarizes  the  SEB's  findings, 
using  the  following  guidelines: 

(i)  Present  only  the  major  strengths 
and  weaknesses  of  individual  offerors, 

(ii)  Directly  relate  the  strengths  and 
weaknesses  to  the  evaluation  factors, 
subfactors.  and  el  nents. 

(iii)  Indicate  the  significance  uf  major 
strengths  and  weaknesses. 

(iv)  Indicate  the  results  and  impact,  if 
any.  of  written  and/or  oral  discussions 
and  BAFOs  on  ratings  and  scores 

(7)  Final  mission  suitabihty  ratings 
and  scores  Sumr  .arizes  the  evaluation 
subfactors  and  elements,  the  maximum 
points  achie\  able,  and  the  scores  (jf  the 
offerors  in  the  competitive  range 

(8)  Final  cost'pnce  evaluation 
Summarizes  proposed  costs/pnces  and 
any  probable  costs  associated  with  each 
offeror  including  r  oposed  fee 
arrangements  Prt^.ents  the  data  as 
accurately  as  possible,  showing  SEB 
adjustments  to  achieve  comparability. 
Identifies  the  SEB's  confidence  in  the 
probable  costs  of  the  individual  offerors, 
noting  the  reasons  for  low  or  high 
confidence 

(9)  Relevant  experience  and  past 
performance.  Reflects  the  summary 
conclusions,  supported  by  specific  case 
data,  with  particular  emphasis  on 
exemplary  or  inferior  performance  and 
its  potential  bearing  on  the  instant 
acquisition, 

(10)  Special  interest.  Inc.liuics  only 
information  of  special  interest  to  the 
SSA  that  has  not  been  discussed 
elsewhere,  e.g..  procedural  errors  or 
other  matters  that  could  have  an  effect 
on  the  selection  decision. 

(k)  A  source  selection  statement  shall 
be  prepared  in  accordance  with 
1815,61  l(d)(iii)  For  installation 
selections,  the  Field  Installation  Chief 
Counsel  or  designee  will  prepare  the 
source  selection  statement  For 
Headquarters  selections,  the  Office  of 
General  Counsel  or  designee  will 
prepare  the  statement. 

Subpart  1815.7— Make-or-Buy 
Programs 

1815.704    Items  and  worV  Included. 

Make-or-buv  programs  should  not 
include  items  or  work  efforts  estimated 
to  cost  less  than  S500.000 

1815.706    Evaluation,  negotiation,  and 
agreement 

(NAS.-\  supplements  paragraph  (b)) 
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(b)  The  make-or-buy  program  review 
by  the  installation's  small  and 
disadvantaged  business  utilization 
specialist  and  the  SBA  representative 
should  be  concurrent  with  the 
contracting  officer's  review.  When 
urgent  circumstances  preclude  this  or  if 
the  small  and  disadvantaged  business 
specialist  or  SBA  representative  fails  to 
respond  on  a  timely  basis,  the 
contracting  officer  shall  include  an 
explanatorv'  statement  in  the  contract 
file  and  transmit  copies  to  the  specialist 
and  the  representative 

1815.708    Contract  clause. 

1815.708-70    NASA  contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  1852.215-78.  Make-or- 
Buy  Program  Requirements,  in 
solicitations  requiring  make-or-buy 
programs  as  provided  m  F.-\R  15.703. 
This  provision  shall  be  used  in 
conjunction  with  the  clause  at  FAR 
52.215-21.  Changes  or  .additions  to 
Make-or-Buy  Program.  The  contracting 
officer  may  add  additional  paragraphs 
identifying  any  other  information 
required  in  order  to  evaluate  the 
program, 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1852.215-79,  Price 
Adjustment  for  "Make-or-Buy"  Changes. 
in  contracts  that  include  FAR  52.215-21 
with  its  Alternate  I  or  II.  Insert  in  the 
appropriate  columns  the  items  that  will 
be  subject  to  a  reduction  in  the  contract 
value. 

Subpart  1815.8— Price  Negotiation 

1815.804    Cost  or  pricing  data  and 
information  other  than  cost  or  pricing  data. 

1815.804-1     Prohibition  on  obtaining  cost 
or  pricing  data. 

(N'.^SA  supplements  paragraph  [b]) 

fb)(l)  The  adequate  price  competition 
exception  is  applicable  to  both  fixed- 
price  and  cost-reimbursement  type 
acquisitions.  Contracting  officers  shall 
assume  that  all  competitive  acquisitions 
qualify  for  this  exception.  In  such  cases, 
information  other  than  cost  or  pricing 
data  may  be  requested  to  the  extent 
necessary  to  ensiue  price 
reasonableness  and  assess  cost  realism. 

(2)(iiil  The  contracting  officer  shall 
document  the  comparison  of  the  item 
with  the  catalog  or  market  priced 
commercial  item,  including  the 
technical  similarities  and  differences 
and  the  price  justification  methodology 

(5)  Waivers  of  the  requirement  for 
submission  of  cost  or  pricing  data  shall 
be  prepared  in  accordance  with  F.AR 
1.704.  A  copy  of  each  waiver  shall  be 
sent  to  the  Headquarters  Office  of 
Procurement  (Code  HC) 


1815.804-170    Acquisitions  with  the 
Canadian  Commercial  Corporation  (CCC). 

.N.\S.'\  has  waived  the  requirement  for 
the  submission  of  cost  or  pricing  data 
when  contracting  with  the  CCC.  This 
waiver  applies  through  March  31,  1999. 
The  CCC  will  provide  assurance  of  the 
fairness  and  reasonableness  of  the 
proposed  prices,  and  will  also  provide 
for  follow-up  audit  activity  to  ensure 
that  excess  profits  are  found  and 
refunded  to  NASA.  However, 
contracting  officers  shall  ensure  that  the 
appropriate  level  of  information  other 
than  cost  or  pricing  data  is  submitted  to 
permit  any  required  Government  cost/ 
price  analysis. 

1815.804-2    Requiring  cost  ir  pricing  data. 
(NASA  supplements  paragraph  (b)) 

(b)(2)  If  a  certificate  of  current  cost  or 
pricing  data  is  made  applicable  as  of  a 
date  other  than  the  date  of  price 
agreement,  the  agreed  date  should 
generally  be  within  two  weeks  of  the 
date  of  price  agreement. 

1815.805-5    Field  pricing  support 

(NASA  supplements  paragraph  (a)) 

(a)(1)(A)  The  threshold  for  obtaining  a 
field  pricing  report  for  cost 
reimbursement  contracts  is  $1,000,000. 

(B)  A  field  pricing  report  consists  of 

a  technical  report  and  an  audit  report  by 
the  cognizant  contract  audit  activity. 
Contracting  officers  should  request  a 
technical  report  from  the  ACO  only  if 
NASA  resources  are  not  available. 

(C)  When  the  required  participation  of 
the  ACO  or  auditor  involves  merely  a 
verification  of  information,  contracting 
officers  should  obtain  this  verification 
from  the  cognizant  office  by  telephone 
rather  than  formal  request  of  field 
pricing  support. 

(D)  When  the  threshold  for  requiring 
field  pricing  support  is  met  and  the  cost 
proposal  is  for  a  product  of  a  follow-on 
nature,  contracting  officers  shall  ensure 
that  the  following  items,  at  a  minimum 
are  considered:  actuals  incurred  under 
the  previous  contract,  learning 
experience,  technical  and  production 
analysis,  and  subcontract  proposal 
analysis.  This  information  may  be 
obtained  through  N.^SA  resources  or  the 
cognizant  DCMC  ACO  or  DCAA. 

1815.807    Prenegotiation  Objectives. 

(NASA  supplements  paragraph  (b)) 

(b){i)  Before  conducting  negotiations 
requiring  installation  or  Headquarters 
review,  contracting  officers  or  their 
representatives  shall  prepare  a 
prenegotiation  position  memorandum 
setting  forth  the  technical,  business, 
contractual,  pricing,  and  other  aspects 
to  be  negotiated. 


(ii)  A  prenegotiation  position 
memorandum  is  not  required  for 
contracts  awarded  under  competitive 
negotiated  procedures. 

1815.807-70    Content  of  the  prenegotiation 
position  memorandum. 

The  prenegotiation  position 
memorandum  (PPM)  should  fully 
explain  the  contractor  and  Government 
positions.  Since  the  PPM  will  ultimately 
become  the  basis  for  negotiation,  it 
should  be  structured  to  track  to  the 
price  negotiation  memorandum  (see 
FAR  15.808  and  1815.808).  In  addition 
to  the  information  described  in  FAR 
15.807  and,  as  appropriate,  15.808(a), 
the  PPM  should  address  the  following 
subjects,  as  applicable,  in  the  order 
presented: 

(a)  Introduction.  Include  a  description 
of  the  acquisition  and  a  history  of  prior 
acquisitions  for  the  same  or  similar 
items.  Address  the  extent  of  competition 
and  its  results.  Identify  the  contractor 
and  place  of  perfonnance  (if  not  evident 
from  the  description  of  the  acquisition). 
Document  compliance  with  law, 
regulations  and  policy,  including 
JOFOC.  synopsis,  EEO  compliance,  and 
current  status  of  contractor  svstems  (see 
F,\R  15.808(a)(4)).  In  addition,  the 
negotiation  schedule  should  be 
addressed  and  the  Government 
negotiation  team  members  identified  by 
name  and  position. 

(b)  Type  of  contract  contemplated. 
Explain  the  type  of  contract 
contemplated  and  the  reasons  for  its 
suitability. 

(c)  Special  features  and  requirements. 
In  this  area,  discuss  any  special  features 
(and  related  cost  impact)  of  the 
acquisition,  including  such  items  as — 

(1)  Letter  contract  or  precontract  costs 
authorized  and  incurred; 

(2)  Results  of  preaward  survey; 

(3)  Contract  option  requirements; 

(4)  Government  property  to  be 
furnished; 

(5)  Contractor/Government 
investment  in  facilities  and  equipment 
(and  any  modernization  to  be  provided 
by  the  contractor/Government);  and 

(6)  Any  deviations,  special  clauses,  or 
unusual  conditions  anticipated,  for 
example,  unusual  financing,  warranties. 
EPA  clauses  and  when  approvals  were 
obtained,  if  required. 

(d)  Cost  analysis.  For  the  basic 
requirement,  and  any  option,  include — 

(1)  A  parallel  tabulation,  by  element 
of  cost  and  profit/ fee,  of  the  contractor's 
proposal  and  the  Government's 
negotiation  objective.  The  negotiation 
objective  represents  the  fair  and 
reasonable  price  the  Government  is 
willing  to  pay  for  the  supplies/services. 
For  each  element  of  cost,  compare  the 
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contractor's  proposal  and  the 
Government  position,  explain  the 
differences  and  how  the  Government 
position  was  developed,  including  the 
estimating  assumptions  and  projection 
techniques  employed,  and  how  the 
positions  differ  in  approach.  Include  a 
discussion  of  excessive  wages  found  (if 
applicable)  and  their  planned 
resolution.  Explain  how  historical  costs, 
including  costs  incurred  under  a  letter 
contract  (if  applicable),  were  used  in 
developing  the  negotiation  objective; 

(2)  Significant  differences  between  the 
field  pricing  report  (including  any  audit 
reports)  and  the  negotiation  objectives 
and/or  contractor's  proposal  shall  be 
highlighted  and  explained.  For  each 
proposed  subcontract  meeting  the 
requirement  of  FAR  15.806-2(a).  there 
shall  be  a  discussion  of  the  price  and, 
when  appropriate,  cost  analyses 
performed  by  the  contracting  officer, 
including  the  negotiation  objective  for 
each  such  subcontract.  The  discussion 
of  each  major  subcontract  shall  include 
the  type  of  subcontract,  the  degree  of 
competition  achieved  by  the  prime 
contractor,  the  price  and,  when 
appropriate,  cost  analyses  performed  on 
the  subcontractor's  proposal  by  the 
prime  contractor,  and  unusual  or  special 
pricing  or  finance  arrangements,  and  the 
current  status  of  subcontract 
negotiations. 

(3)  The  rationale  for  the  Government's 
profit/ fee  objectives  and,  if  appropriate, 
a  completed  copy  of  the  NASA  Form 
634.  Structured  Approach — Profit/Fee 
Objective,  and  DD  fonn  1861.  Contract 
Facilities  Capital  Cost  of  Money,  should 
be  included.  For  incentive  and  award 
fee  contracts,  describe  the  planned 
arrangement  in  terms  of  share  lines, 
ceilings,  cost  risk,  and  so  forth,  as 
applicable. 

fe)  Negotiation  approval  sought.  The 
PPM  represents  the  Goveriunent's 
realistic  assessment  of  the  fair  and 
reasonable  price  for  the  supplies  and 
services  to  be  acquired.  If  negotiations 
subsequently  demonstrate  that  a  higher 
dollar  amount  (or  significant  term  or 
condition)  is  reasonable,  the  contracting 
officer  shall  document  the  rationale  for 
such  a  change  and  request  approval  to 
amend  the  PPM  from  the  original 
approval  authority. 

1815.807-71    Installation  reviews. 

Each  contracting  activity  shall 
establish  a  formal  system  for  the  review 
of  prenegotiation  position  memoranda. 
The  scope  of  coverage,  exact  procedures 
to  be  followed,  levels  of  management 
review,  and  contract  file  documentation 
requirements  should  be  directly  related 
to  the  dollar  value  and  complexity  of 
ihe  acquisition.  The  primary  purpose  of 


these  reviews  is  to  ensure  that  the 
negotiator,  or  negotiation  team,  is 
thoroughly  prepared  to  enter  into 
negotiations  with  a  well-conceived, 
realistic,  and  fair  plan. 

1815.807-72    Headquarters  reviews. 

(a)  When  a  prenegotiation  position 
has  been  selected  for  Headquarters 
review  and  approval,  the  contracting 
activity  shall  submit  to  the  Office  of 
Procurement  (Code  HS)  one  copy  each 
of  the  prenegotiation  position 
memorandum,  the  contractor's  proposal, 
the  Government  technical  evaluation, 
and  all  pricing  reports  (including  any 
audit  reports). 

(b)  The  required  information 
described  in  paragraph  (a)  of  this 
section  shall  be  furnished  to 
Headquarters  as  soon  as  practicable  and 
sufficiently  in  advance  of  the  planned 
commencement  of  negotiations  to  allow 
a  reasonable  period  of  time  for 
Headquarters  review.  Electronic 
submittal  is  acceptable, 

1815.808    Price  negotiation  memorandum. 

(NAS.'K  supplements  paragraphs  (a)  and 
(b)) 

(a)(i)  The  price  negotiation 
memorandum  (PNM)  serves  as  a 
detailed  summary  of:  the  technical, 
business,  contractual,  pricing  (including 
price  reasonableness),  an  i  other 
elements  of  the  contract  negotiated;  and 
the  methodology  and  rationale  used  in 
arriving  at  the  final  negotiated 
agreement. 

(ii)  A  PNM  is  not  required  for  a 
contract  awarded  under  competitive 
negotiated  procedures.  However,  the 
information  required  by  FAR  15.808 
shall  be  reflected  in  the  evaluation  and 
selection  documentation  to  the  extent 
applicable. 

fb)  When  the  PNM  is  a  "stand-alone" 
document,  it  shall  contain  the 
information  required  bv  the  FAR  and 
NFS  for  both  PPMs  and  PNMs. 
However,  when  a  PPM  has  been 
prepared  under  1815.807.  the 
subsequent  PNM  need  only  provide  any 
information  required  by  FAR  15.808 
that  was  not  provided  in  the  PPM.  as 
well  as  any  changes  in  the  status  of 
factors  affecting  cost  elements  (eg.  use 
of  different  rates,  hours,  subcontractors: 
wage  rate  determinations;  or  the  current 
status  of  the  contractor'^  systems). 

Subpart  181 5.9— Profit 

1815.902    Policy. 

{N.\SA  supplements  paragraph  (a)). 

(a)(1)  The  NASA  structured  approach 
for  determining  profit  or  fee  objectives, 
described  in  1815.970.  shall  be  used  to 
determine  profit  or  fee  objectives  for 


conducting  negotiations  in  those 
acquisitions  that  require  cost  analysis, 
except  as  indicated  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  use  of  the  NASA  structured 
approach  for  profit  or  fee  is  not  required 
for: 

{A]  .Architect-engineer  contractors: 

(B)  Management  contracts  for 
operation  and/or  maintenance  of 
Government  facilities; 

(C)  Construction  contracts; 

(D)  Contracts  primarily  requiring 
delivery  of  material  supplied  by 
subcontractors; 

(E)  Termination  settlements; 

(F)  Cost-plus-award-fee  contracts 
(however,  contracting  officers  may  find 
it  advantageous  to  perform  a  structured 
profit/fee  analysis  as  an  aid  in  arriving 
at  an  appropriate  fee  arrangement);  and 

(G)  Contracts  having  unusual  pricing 
situations  when  the  procurement  officer 
determines  in  writing  that  the 
structured  approach  is  unsuitable. 

1815.903    Contracting  officer 
responsibilities. 

(N.AS.A  supplements  paragraph  (d)) 

(d)(l)(ii)  In  architect-engineer 
contracts,  the  price  or  estimated  cost 
and  fee  for  services  other  than  the 
production  and  delivers  of  designs, 
plans,  drawings,  and  specifications,  are 
not  subject  to  the  6  percent  limitation 
set  fcrth  in  F.AR  15.903(d)(1). 

1815.970     NASA  structured  approach  for 
profit  or  fee  objective. 

1815.970-1     General. 

(a)  The  NASA  structured  approach  for 
determining  profit  or  fee  objectives  is  a 
system  of  assigning  weights  to  cost 
elements  and  other  factors  to  calculate 
the  objective.  Contracting  officers  shall 
use  N.ASA  Form  634  to  develop  the 
profit  or  fee  objective  and  shall  use  the 
weight  ranges  listed  after  each  category 
and  factor  on  the  form  after  considering 
the  factors  in  1815.970-2  through 
1815.970—4.  The  rationale  supporting 
the  assigned  weights  shall  be 
documented  in  the  PPM  in  accordance 
with  1815.807-70(d)(3). 

(b)(1)  The  structured  approach  was 
designed  for  determining  profit  or  fee 
objectives  for  commercial  organizations. 
However,  the  structured  approach  shall 
be  used  as  a  basis  for  arriving  at  fee 
objectives  for  nonprofit  orga.nizations 
(F.AR  subpart  31.7).  excluding 
educational  institutions  (FAR  subpart 
31.3),  in  accordance  with  paragraph 
(b)(2)  of  this  section  (It  is  N.ASA  polu  v 
not  to  pay  profit  or  fee  on  contracts  with 
educational  institutions.) 

(2)  For  contracts  with  nonprofit 
organizations  under  which  profits  or 
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fees  are  involved,  an  adjustment  of  up 
to  3  percent  shall  be  subtracted  from  the 
total  profit/fee  objective.  In  developing 
this  adjustment,  it  will  be  necessary  to 
consider  the  followmg  factors; 

(i)  Tax  position  benefits; 

(ii)  Granting  of  financing  through 
letters  of  credit; 

(iii)  Facility  requirements  of  the 
nonprofit  organization;  and 

(iv)  Other  pertinent  factors  that  may 
work  to  either  the  advantage  or 
disadvantage  of  the  contractor  in  its 
position  as  a  nonprofit  organization. 

1 81 5.970-2    Contractor  ettort 

(a)  This  factor  takes  into  account  what 
resources  are  necessarv'  and  what  the 
contractor  must  do  to  meet  the  contract 
performance  requirements.  The 
suggested  cost  categories  under  this 
factor  are  for  reference  purposes  only. 
The  format  of  individual  proposals  will 
varv'.  but  these  broad  categories  provide 
a  sample  structure  for  the  evaluation  of 
all  categories  of  cost.  Elements  of  cost 
shall  be  separately  listed  under  the 
appropriate  category  and  assigned  a 
weight  from  the  categor>-  range. 

(b)  Regardless  of  the  categories  of  cost 
defined  for  a  specific  acquisition, 
neither  the  cost  of  facilities  nor  the 
amount  calculated  for  the  cost  of  money 
for  facilities  capital  shall  be  included  as 
part  of  the  cost  base  in  column  1   (a)  in 
the  computation  of  profit  or  fee. 

(c)  Evaluation  of  tnis  factor  requires 
analyzing  the  cost  content  of  the 
proposed  contract  as  follows: 

(1)  Material  acquisition 
(subcontracted  items,  purchased  parts. 
emd  other  material),  (i)  Consider  tiie 
managerial  and  technical  efforts 
necessar\'  for  the  pnme  contractor  to 
select  subcontractors  and  administer 
subcontracts,  including  efforts  to 
introduce  and  maintain  competition. 
These  evaluations  shall  be  performed 
for  purchases  of  raw  materials  or  basic 
commodities;  purchases  of  processed 
material,  including  all  tvpes  of 
components  of  standard  of  near- 
standard  characteristics;  and  purchases 
of  pieces,  assemblies,  subassemblies, 
special  tooling,  and  other  products 
special  to  the  end  item.  In  performing 
the  evaluation,  also  consider  whether 
the  contractor's  purchasing  program 
makes  a  substantial  contribution  to  the 
performance  of  a  contract  through  the 
use  of  subcontracting  programs 
involving  many  sources,  new  complex 
components  and  instrumentation, 
incomplete  specifications,  and  close 
surveillance  by  the  prime  contractor. 

(ii)  Recognized  costs  proposed  as 
direct  material  costs,  such  as  scrap 
charges,  shall  be  treated  as  material  for 
profit/ fee  evaluation.  If  intracompany 


transfers  are  accepted  at  price  in 
accordance  with  FAR  31.205-26(e),  they 
shall  be  evaluated  as  a  single  element 
under  the  material  acquisition  category. 
For  other  intracompany  transfers,  the 
constituent  elements  of  cost  shall  be 
identified  and  weighted  under  the 
appropriate  cost  category,  i.e.,  material, 
labor,  and  overhead. 

(2)  Direct  labor  (engineering,  service, 
manufacturing,  and  other  labor),  (i) 
Analysis  of  the  various  items  of  cost 
should  include  evaluation  of  the 
comparative  quality  and  level  of  the 
engineering  talents,  service  contract 
labor,  manufacturing  skills,  and 
experience  to  be  employed.  In 
evaluating  engineering  labor  for  the 
purpose  of  assigning  profit/fee  weights, 
consideration  should  be  given  to  the 
amount  of  notable  scientific  talent  or 
unusual  or  scarce  engineering  talent 
needed,  in  contrast  to  journeyman 
engineering  effort  or  supporting 
personnel. 

(ii)  Evaluate  service  contract  labor  in 
a  like  manner  by  assigning  higher 
weights  to  engineering,  professional,  or 
highly  technical  skills  and  lower 
weights  to  semiprofessional  or  other 
skills  required  for  contract  performance. 

(iii)  Similarly,  the  variety  of 
engineering,  manufacturing  and  other 
types  of  labor  skills  required  and  the 
contractor's  manpower  resources  for 
meeting  these  requirements  should  be 
considered.  For  purposes  of  evaluation, 
subtypes  of  labor  (for  example,  quality 
control,  and  receiving  and  inspection) 
proposed  separately  from  engineering. 
service,  or  manufacturing  labor  should 
be  included  in  the  most  appropriate 
labor  type.  However,  the  same 
evaluation  considerations  as  outlined  in 
this  section  will  be  applied. 

(3)  Overhead  and  general  management 
(G&A).  (i)  Analysis  of  overhead  and 
G&A  includes  the  evaluation  of  the 
makeup  of  these  expenses,  how  much 
they  contribute  to  contract  performance, 
and  the  degree  of  substantiation 
provided  for  the  rates  proposed  in 
future  years. 

(ii)  Contracting  officers  should  also 
consider  the  historical  accuracy  of  the 
contractor's  proposed  overheads  as  well 
as  the  ability  to  control  overhead  pool 
expenses. 

(iii)  The  contracting  officer,  in  an 
evaluation  of  the  overhead  rate  of  a 
contractor  using  a  single  indirect  cost 
rate,  should  break  out  the  applicable 
sections  of  the  composite  rate  which 
could  be  classified  as  engineering 
overhead,  manufacturing  overhead, 
other  overhead  pools,  and  G&A 
expenses,  and  apply  the  appropriate 
weight. 


(4)  Other  costs.  Include  all  other 
direct  costs  associated  with  contractor 
performance  under  this  item,  for 
example,  travel  and  relocation,  direct 
support,  and  consultants.  Analysis  of 
these  items  of  cost  should  include  their 
nature  and  how  much  they  contribute  to 
contract  performance. 

1 81 5.970-3    Other  factors. 

(a)  Cost  risk.  The  degree  of  risk 
assumed  by  the  contractor  should 
influence  the  amount  of  profit  or  fee  a 
contractor  is  entitled  to  anticipate.  For 
example,  if  a  portion  of  the  risk  has 
been  shifted  to  the  Government  through 
cost-reimbursement  or  price 
redetermination  provisions,  unusual 
contingency  provisions,  or  other  risk 
reducing  measures,  the  amount  of  profit 
or  fee  should  be  less  than  for 
arrangements  under  which  the 
contractor  assumes  all  the  risk.  This 
factor  is  one  of  the  most  important  in 
arriving  at  prenegotiation  profit/fee 
objectives. 

(1)  Other  risks  on  the  part  of  the 
contractor,  such  as  loss  of  reputation, 
losing  a  commercial  market,  or  losing 
potential  profit/fee  in  other  fields,  shall 
not  be  considered  in  this  factor. 
Similarly,  any  risk  on  the  part  of  the 
contracting  office,  such  as  the  risk  of  not 
acquiring  an  effective  space  vehicle,  is 
not  within  the  scope  of  this  factor. 

(2)  The  degree  of  cost  responsibility 
assumed  by  the  contractor  is  related  to 
the  share  of  total  contract  cost  risk 
assumed  by  the  contractor  through  the 
selection  of  contract  tv-pe.  The  weight 
for  risk  by  contract  type  would  usually 
fall  within  the  O-to-3  percent  range  for 
cost-reimbursement  contracts  and  3-to-7 
percent  range  for  fixed-price  contracts. 

(i)  Within  the  ranges  set  forth  in 
paragraph  (a)(2)  of  this  section,  a  cost- 
plus-fixed-fee  contract  normally  would 
not  justify  a  reward  for  risk  in  excess  of 
0  percent,  unless  the  contract  contains 
cost  risk  features  such  as  ceilings  on 
overheads,  etc.  In  such  cases,  up  to  0.5 
percent  may  be  justified.  Cost-plus- 
incentive-fee  contracts  fill  the  remaining 
portion  of  the  range,  with  weightings 
directly  related  to  such  factors  as 
confidence  in  target  cost,  share  ratio  of 
fees,  etc. 

(ii)  The  range  for  fixed-price  type 
contracts  is  wide  enough  to 
accommodate  the  various  types  of  fixed- 
price  arrangements.  Weighting  should 
be  indicative  of  the  price  risk  assumed 
and  the  end  item  required,  with  only 
firm-fixed-price  contracts  with 
requirements  for  prototypes  or  hardware 
reaching  the  top  end  of  the  range. 

(3)  The  cost  risk  arising  from  contract 
type  is  not  the  only  form  of  cost  risk  to 
consider. 


UMI 
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(i)  The  contractor's  subcontracting 
program  may  have  a  significant  impact 
on  the  contractor's  acceptance  of  risk 
under  a  particular  contract  type.  Ttis 
consideration  should  be  a  part  of  the 
contracting  officer's  overall  evaluation 
in  selecting  a  weight  to  apply  for  cost 
risk.  It  may  be  determined,  for  instance, 
that  the  prime  contractor  has  effectively 
transferred  real  cost  risk  to  a 
subcontractor,  and  the  contract  cost  risk 
weight  may,  as  a  result,  be  below  the 
range  that  would  otherwise  apply  for 
the  contract  type  proposed.  The  contract 
cost  risk  weigh  should  not  be  lowered, 
however,  merely  on  the  basis  that  a 
substantial  portion  of  the  contract  costs 
represents  subcontracts  unless  those 
subcontract  costs  represent  a  substantial 
transfer  of  the  contractor's  risk. 

(ii)  In  making  a  contract  cost  risk 
evaluation  in  an  acquisition  that 
involves  definitization  of  a  letter 
contract,  unpriced  change  orders,  or 
unpriced  orders  under  BOAs, 
consideration  should  be  given  to  the 
effect  on  total  contract  cost  risk  as  a 
result  of  having  partial  performance 
before  definitization.  Under  some 
circumstances  it  may  be  reasoned  that 
the  total  amount  of  cost  risk  has  been 
effectively  reduced.  Under  other 
circumstances  it  may  be  apparent  that 
the  contractor's  cost  risk  is  substantially 
unchanged.  To  be  equitable, 
determination  of  a  profit/ fee  weight  for 
application  to  the  total  of  all  recognized 
costs,  both  incurred  and  yet  to  be 
expended,  must  be  made  with 
consideration  of  all  attendant 
circumstances  and  should  not  be  based 
solely  on  the  portion  of  costs  incurred, 
or  oercentage  of  work  completed,  before 
definitization. 

(b)  Investment.  NASA  encourages  its 
contractors  to  perform  their  contracts 
with  a  minimum  of  financial,  facilities, 
or  other  assistance  from  the 
Government.  As  such,  it  is  the  purpose 
of  this  factor  to  encourage  the  contractor 
to  acquire  and  use  its  own  resources  to 
the  maximum  extent  possible. 
Evaluation  of  this  factor  should  include 
an  analysis  of  the  contractor's  facilities 
and  the  frequency  of  payments. 

(1)  To  evaluate  how  facilities 
contribute  to  the  profit/fee  objective 
requires  knowledge  of  the  level  of 
facilities  utilization  needed  for  contract 
performance,  the  source  and  financing 
of  the  required  facilities,  and  the  overall 
cost  effectiveness  of  the  facilities 
offered.  Contractors  furnishing  their 
own  facilities  that  significantly 
contribute  to  lower  total  contract  costs 
should  be  provided  additional  profit/ 
fee.  On  the  other  hand,  contractors  that 
rely  on  the  Government  to  provide  or 
finance  needed  faciUties  should  receive 


a  correspondingly  lower  profit/fee. 
Cases  between  the  above  examples 
should  be  evaluated  on  their  merits, 
with  either  a  positive  or  negative 
adjustment,  as  appropriate,  in  the  profit/ 
fee  objective.  However,  where  a  highly 
facilitized  contractor  is  to  perform  a 
contract  that  does  not  benefit  from  this 
facilitization,  or  when  a  contractor's  use 
of  its  facilities  has  a  minimum  cost 
impact  on  the  contract,  profit/fee  need 
not  be  adjusted. 

(2)  In  analyzing  payments,  consider 
the  frequency  of  pavTnents  by  the 
Government  to  the  contractor  and 
unusual  payments.  The  key  to  this 
weighting  is  proper  consideration  of  the 
impact  the  contract  will  have  on  the 
contractor's  cash  flow.  Generally, 
negative  consideration  should  be  given 
for  payments  more  frequent  than 
monthly,  with  maximum  reduction 
being  given  as  the  contractor's  working 
capital  approaches  zero.  Positive 
consideration  should  be  given  for 
payments  less  frequent  than  monthly. 

(c)  Performance.  The  contractor's  past 
and  present  performance  should  be 
evaluated  in  such  areas  as  product 
quality,  meeting  performance  schedules, 
efficiency  in  cost  control  (including  the 
need  for  and  reasonableness  of  costs 
incurred),  accuracy  and  reliability  of 
previous  cost  estimates,  degree  of 
cooperation  by  the  contractor  (both 
business  and  technical),  timely 
processing  of  changes  and  compliance 
with  other  contractual  provisions. 

(d)  Subcontract  program 
management.  Subcontract  program 
management  includes  evaluation  of  the 
contractor's  commitment  to  its 
competition  program  and  its  past  and 
present  performance  in  competition  in 
subcontracting.  If  a  contractor  has 
consistently  achieved  excellent  results 
in  these  areas  in  comparison  with  other 
contractors  in  similar  circumstances, 
such  performance  merits  a 
proportionately  greater  opportunity  for 
profit  or  fee.  Conversely,  a  poor  record 
in  this  regard  should  result  in  a  lower 
profit  or  fee. 

(e)  Federal  socioeconomic  progmms. 
In  addition  to  rewarding  contractors  for 
unusual  initiative  in  supporting 
Government  socioeconomic  programs, 
failure  or  unwillingness  on  the  part  of 
the  contractor  to  support  these  programs 
should  be  viewed  as  evidence  of  poor 
performance  for  the  purpose  of 
estabhshing  this  profit/fee  objective 
factor.  ^ 

(f)  Special  situations.  (1) 
Occasionally,  unusual  contract  pricing 
arrangements  are  made  with  the 
contractor  under  which  it  agrees  to 
accept  a  lower  profit  or  fee  for  changes 
or  modifications  within  a  prescribed 


dollar  value  In  such  circumstances,  the 
contractor  should  receive  favorable 
consideration  in  developing  the  profit/ 
fee  objective. 

(2)  This  factor  need  not  be  limited  to 
situations  that  increase  profit/fee  levels. 
A  negative  consideration  may  be 
appropriate  when  the  contractor  is 
expected  to  obtam  spin-off  benefits  as  a 
direct  result  of  the  contract,  foi 
example,  products  with  commercial 
apphcation. 

1815.970-4    FaclHttes  capital  cost  of 
money. 

(a)  When  facilities  capital  cost  of 
money  is  included  as  an  item  of  cost  in 
the  contractor's  proposal,  it  shall  not  be 
included  in  the  cost  base  for  calculatmg 
profit/fee.  In  addition,  a  reduction  in  the 
profit/fee  objective  shall  be  made  in  the 
amount  equal  to  the  faciUties  capital 
cost  of  money  allowed  in  accordance 
with  FAR3r205-10(a)(2) 

(b)  CAS  417.  Cost  of  money  as  an 
element  of  the  cost  of  capital  assets 
under  construction,  should  not  appear 
in  contract  proposals.  These  costs  are 
included  in  the  initial  value  of  a  facility 
for  purposes  of  calculating  depreciation 
under  CAS  414. 

1 81 5.971    Payment  of  profit  or  tee  under 
letter  contracts. 

NASA's  pohcy  is  to  pay  profit  or  fee 
only  on  definitized  contracts. 

Subpart  1815.10 — Preaward,  A«vard, 
and  Postaward  Notifications,  Protests, 
and  Mistakes 

1815.1003    Notification  to  successful 
offeror. 

The  reference  to  notice  of  award  in 
FAR  15.1003  on  negotiated  acquisitions 
is  a  generic  one.  It  relates  only  to  the 
formal  establishment  of  a  contractual 
document  obligating  both  the 
Government  and  the  offeror.  The  notice 
is  effected  by  the  transmittal  of  a  fully 
approved  and  executed  definitive 
contract  document,  such  as  the  award 
portion  of  SF  33.  SF  26.  SF  1449.  or  SF 
1447.  or  a  letter  contract  when  a 
definitized  contract  instnmient  is  not 
available  but  the  urgency  of  the 
requirement  necessitates  immediate 
performance  In  this  latter  instance,  the 
procedures  in  1816.603  for  approval  and 
issuance  of  letter  contracts  shall  be 
followed: 

1 81 5. 1 004-70    [>et>riefing  of  offerors- 
Major  System  acquisitions. 

(a)  When  an  acquisition  is  conducted 
in  accordance  with  the  Major  System 
acquisition  procedures  in  part  1834  and 
multiple  offerors  are  selected,  the 
debriefing  will  be  hmited  in  such  a 
manner  that  it  does  not  prematurely 


3478         Federal  Register  /  Vol.  62.  No.  15  /  Thursday,  January  23,  1997  /  Rules  and  Regulations 


disclose  innovative  concepts,  designs, 
and  approaches  of  the  successful 
offerors  that  would  result  in  a 
transfusion  of  ideas. 

(b)  When  Phase  B  awards  are  made  for 
alternative  system  design  concepts,  the 
source  selection  statements  shall  not  be 
released  to  competing  offerors  or  the 
general  public  until  the  release  of  the 
source  selection  statement  for  Phase  C/ 
D  without  the  approval  of  the  Associate 
Administrator  for  Procurement  {Code 
HS). 

Subpart  1815.70 — Ombudsman 

1815.7001  NASA  Ombudsman  Program. 

NASA's  implementation  of  an 
ombudsman  program  is  in  NPG  5101.33. 
Procurement  Guidance 

1815.7002  Synopses  of  solicitations  and 
contracts. 

In  all  synopses  announcing 
competitive  acquisitions,  the  contacting 
officer  shall  indicate  that  the  clause  at 
1852,215-84,  Ombudsman,  is 
applicable  This  may  be  accomplished 
by  referencing  the  clause  number  and 
identifying  the  installation 
Ombudsman, 

1815.7003  Contract  clause. 

The  contractmg  officer  shall  insert  a 
clause  substantial!)  the  same  as  the  one 
at  1852,21 5-a4,  Ombudsman,  in  all 
solicitations  (including  draft 
solicitations)  and  contracts, 

3.  Part  1816  is  revised  to  read  as 
follows: 

PART  1816— TYPES  OF  CONTRACTS 

Subpart  1816.2 — Fixed-Price  Contracts 

Sec 

1816.202  Firm-fixed-price  contracts. 
1816  202-70    NAS.A  contract  clause. 

1816.203  Fixed-price  contracts  with 
eLononiic  pncp  ad|ustment. 

1816  203-t     Contract  clauses. 

Subpart  1816.3 — Cost- Reimbursement 
Contracts 

1816.303-70    Cost-sharing  contracts. 
1816  306     Cost-plus-fixed-fee  contracts. 
1816  307     Contract  clauses, 
1816  307-70     .N'.-\S.^  contract  clauses. 

Subpart  1816.4 — Incentive  Contracts 

1816  402     .Application  of  prf-determined, 

fonnula-type  incentives. 
1816  402-2     Technical  performance 

incentives. 
1816  402-270    NASA  technical  performance 

incentives. 
1816  404    Cost-reimbursement  incentive 

contracts. 
1816  404-2    Cost-plus-award-fee  (CPAF) 

contracts. 
1816  404-270    CPAF  contracts. 
1816  404-271     Base  fee. 
1316  404-272     .Award  fee  evaluation 

periods. 


1816  404-273     Award  fee  evaluations. 
1816.404-274     Award  fee  evaluation  factors, 
1816,404-275     Award  fee  evaluation 

scoring, 
1816,405     Contract  clauses, 
1816  405-70     N.AS.A  contract  clauses,     ' 

Subpart  1816.5 — Indefinite-Delivery 
Contracts 

1816.504  Indefinite  quantity  contracts, 

1816.505  Ordering. 
1816.505-70    Task  Ordering. 
1816.506-70     NASA  contract  clause 

Subpart  1816.6 — TIme-and-Materials,  Lat>or- 
House,  and  Letter  Contracts 

1816.603     Letter  contracts, 
1816,603-370     Approvals. 
.Authority:  42  U.S.C.  2473(c)(1). 

PART  1816— TYPES  OF  CONTRACTS 

Subpart  1816.2 — Fixed-Price  Contracts 

1816.202  Firm-fixed-price  contracts. 

1816.202-70    NASA  contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.216-78.  Firm-Fixed- 
Price,  in  firm-fixed-price  solicitations 
and  contracts.  Insert  the  appropriate 
amount  in  the  resulting  contract. 

1816.203  Fixed-price  contracts  with 
economic  price  adjustment. 

1816.203-4    Contract  clauses.  (NASA 
supplements  paragraphs  (a)  and  (d)). 

(a)  In  addition  to  the  approval 
requirements  in  the  prescriptions  at 
FAR  52,216-2  through  52,216^.  the 
contracting  officer  shall  coordinate  with 
the  installation's  Deputv  Chief  Financial 
Officer  (Finance)  before  exceeding  the 
ten-percent  limit  in  paragraph  (c)(1)  of 
the  clauses  at  FAR  52.216-2  through 
52.216-4. 

(d)(2)  Contracting  officers  shall 
contact  the  Office  of  Procurement,  Code 
HC,  for  specific  guidance  on  preparing 
clauses  using  cost  indexes.  Such  clauses 
require  advance  approval  by  the 
Associate  Administrator  for 
Procurement.  Requests  for  approval 
shall  be  submitted  to  the  Headquarters 
Office  of  Procurement  (Code  HS) 

Subpart  1816.3 — Cost-Reimbursement 
Contracts 

1816.303-70    Cost-sharing  contracts. 

(a)  Cost-sharing  with  for-profit 
organizations.  (1)  Cost  sharing  by  for- 
profit  organizations  is  mandatory  in  any 
contract  for  basic  or  applied  research 
resulting  from  an  unsolicited  proposal. 
and  may  be  accepted  in  any  other 
contract  when  offeTed  by  the  proposing 
organization.  The  requirement  for  cost- 
sharing  may  be  waived  when  the 
contracting  officer  determines  in  writing 
that  the  contractor  has  no  commercial. 
production,  education,  or  service 


activities  that  would  benefit  from  the 
results  of  the  research,  and  the 
contractor  has  no  means  of  recovering 
its  shared  costs  on  such  projects, 

(2)  The  contractor's  cost-sharing  may 
be  any  percentage  of  the  project  cost.  In 
determining  the  amount  of  cost-sharing. 
the  contracting  officer  shall  consider  the 
relative  benefits  to  the  contractor  and 
the  Government,  Factors  that  should  be  . 
considered  include — 

(i)  The  potential  for  the  contractor  to 
recover  its  contribution  from  non- 
Federal  sources; 

(ii)  The  extent  to  which  the  particular 
area  of  research  requires  special 
stimulus  in  the  national  interest;  and 

(iii)  The  extent  to  which  the  research 
effort  or  result  is  likely  to  enhance  the 
contractor's  capability,  expertise,  or 
competitive  advantage, 

(b)  Cost-sharing  with  not-for-profit 
organizations.  (1)  Costs  to  perform 
research  stemming  from  an  unsolicited 
proposal  by  universities  and  other 
educational  or  not-for-profit  institutions 
are  usually  fully  reimbursed.  When  the 
contracting  officer  determines  that  there 
is  a  potential  for  significant  benefit  to 
the  institution  cost-sharing  will  be 
considered, 

(2)  The  contracting  officer  will 
normally  limit  the  institution's  share  to 
no  more  than  10  percent  of  the  project's 
cost, 

(c)  Implementation.  Cost-sharing  shall 
be  stated  as  a  minimum  percentage  of 
the  total  allowable  costs  of  the  project. 
The  contractor's  contributed  costs  may 
not  be  charged  to  the  Government  under 
any  other  contract  or  grant,  including 
allocation  to  other  contracts  and  grants 
as  part  of  an  independent  research  and 
development  program. 

1816.306  Cost-plus-fixed-fee  contracts. 
(NASA  supplements  paragraph  (d)). 

(d)  Completion  and  term  forms. 
(4)  Term  form  contracts  are 

incompatible  with  performance  base 
contracting  (PBC)  and  should  not  be 
used  with  PBC  requirements. 

1816.307  Contract  clauses.  (NASA 
supplements  paragraphs  (a),  (b),  (d),  and 

(g))- 

(a)  In  paragraph  (h)(2)(ii)(B)  of  the 
Allowable  Cost  and  Payment  clause  at 
FAR  52.216-7,  the  period  of  years  may 
be  increased  to  correspond  with  any 
statutory  period  of  limitation  applicable 
to  claims  of  third  parties  against  the 
contractor;  provided,  that  a 
corresponding  increase  is  made  in  the 
period  for  retention  of  records  required 
in  paragraph  (f)  of  the  clause  at  FAR 
52.215-2.  Audit  and  Records- 
Negotiation, 

(b)  In  solicitations  and  contracts 
containing  the  clause  at  FAR  52,216-8, 
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Fixed  Fee,  the  Schedule  shall  include 
appropriate  terms,  if  any,  for  provisional 
billing  against  fee. 

(d)  In  solicitations  and  contracts 
containing  the  clause  at  FAR  52.216-10. 
Incentive  Fee,  the  Schedule  shall 
include  appropriate  terms,  if  any.  for 
provisional  billing  against  fee. 

(g)  In  paragraph  (g)(2)(ii)  of  the 
Allowable  Cost  and  Payment — Facilities 
clause  at  FAR  52.216-13.  the  period  of 
years  may  be  increased  to  correspond 
w^ith  any  statutory  period  of  limitation 
applicable  to  claims  of  third  parties 
against  the  contractor;  provided,  that  a 
corresponding  increase  is  made  in  the 
period  for  retention  of  records  required 
in  paragraph  (f)  of  the  clause  at  FAR 
52.215-2,  Audit  and  Records- 
Negotiation. 

1816.307-70    NASA  contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.216-73.  Estimated 
Cost  and  Cost  Sharing,  in  each  contract 
in  which  costs  are  shared  by  the 
contractor  pursuant  to  1816.303-70. 

(b)  The  contracting  officer  shall  insert 
the  clause  substantially  as  stated  at 
1852.216-74.  Estimated  Cost  and  Fixed 
Fee.  in  cost-plus-fixed-fee  contracts. 

(c)  The  contracting  officer  may  insert 
the  clause  at  1852.216-75.  Payment  of 
Fixed  Fee,  in  cost-plus-fixed-fee 
contracts.  Modifications  to  the  clause 
are  authorized. 

(d)  The  contracting  officer  may  insert 
the  clause  at  1852.216-81.  Estimated 
Cost,  in  cost-no-fee  contracts  that  are 
not  cost  sharing  or  facilities  contracts. 

(e)  The  contracting  officer  may  insert 
a  clause  substantially  as  stated  at 
1852.216-67,  Submission  of  Vouchers 
for  Payment,  in  cost-reimbursement 
sohcitations  and  contracts. 

(f)  When  either  FAR  clause  52.216-7. 
Allowable  Cost  and  Payment,  or  FAR 
clause  52.216-13,  Allowable  Cost  and 
Payment — Facilities,  is  included  in  the 
contract,  as  prescribed  at  FAR  16.307  (a) 
and  (g),  the  contracting  officer  should 
include  the  clause  at  1852.216-89. 
Assignment  and  Release  Forms. 

Subpart  1816.4 — Incentive  Contracts 

1816.402    Application  of  pre-determined, 
formula-type  Incentives. 

1816.402-2    Technical  performance 
incentives. 

1816.402-270    NASA  technical 
perTormance  incentives. 

(a)  A  performance  incentive  shall  be 
included  in  all  contracts  where  the 
priman,'  deliverable(s)  is  (are)  hardware 
and  where  total  estimated  cost  and  fee 
is  greater  than  $25  million  unless  it  is 
determined  that  the  nature  of  the 


acquisition  (for  example,  commercial 
off-the-shelf  computers)  would  not 
effectively  lend  itself  to  a  performance 
incentive.  Any  exception  to  this 
requirement  shall  be  approved  in 
wTiting  by  the  Center  Director. 
Performance  incentives  mav  be 
included  in  hardware  contracts  valued 
under  $25  million  at  the  discretion  of 
the  procurement  officer.  Performance 
incentives,  which  are  objective  and 
measure  hardware  performance  after 
delivery  and  acceptance,  are  separate 
from  other  incentives,  such  as  cost  or 
delivery  incentives. 

(b)  When  a  performance  incentive  is 
used,  it  shall  be  structured  to  be  both 
positive  and  negative  based  on 
hardware  performance  after  delivery 
and  acceptance.  In  doing  so,  the 
contract  shall  establish  a  standard  level 
of  performance  based  on  the  salient 
hardware  performance  requirement. 
This  standard  performance  level  is 
normally  the  contract's  minimum 
performance  requirement.  No  incentive 
amount  is  earned  at  this  standard 
performance  level.  Discrete  units  of 
measurement  based  on  the  same 
performance  parameter  shall  be 
identified  for  performance  both  above 
and  below  the  standard.  Specific 
incentive  amounts  shall  be  associated 
with  each  performance  level  from 
maximum  beneficial  performance 
(maximum  positive  incentive)  to 
minimal  beneficial  performance  or  total 
failure  (maximum  negative  incentive). 
The  relationship  between  anv  given 
incentive,  both  positive  and  negative, 
and  its  associated  unit  of  measurement 
should  reflect  the  value  to  the 
Government  of  that  level  of  hardware 
performance.  The  contractor  should  not 
be  rewarded  for  above-standard 
performance  levels  that  are  of  no  benefit 
to  the  Government. 

(c)  The  final  calculation  of  the 
performance  incentive  shall  be  done 
when  hardware  performance,  as  defined 
in  the  contract,  ceases  or  when  the 
maximum  positive  incentive  is  reached. 
When  hardware  performance  ceases 
below  the  standard  established  in  the 
contract,  the  Government  shall  calculate 
the  amount  due  and  the  contractor  shall 
pay  the  Goverrunent  that  amount.  Once 
hardware  performance  exceeds  the 
standard,  the  contractor  may  request 
payment  of  the  incentive  amount 
associated  with  a  given  level  of 
performance,  provided  that  such 
payments  shall  not  be  more  frequent 
than  monthly.  When  hardware 
performance  ceases  above  the  standard 
level  of  performance,  or  when  the 
maximum  positive  incentive  is  reached, 
the  Government  shall  calculate  the  final 
perfonnance  incentive  earned  and 


unpaid  and  promptly  remit  it  to  the 
contractor.  The  exclusion  at  FAR 
16.405(e)(3)  does  not  apply  to  decisions 
made  as  to  the  amount(s)  of  positive  or 
negative  incentive. 

fd)  When  the  deliverable  hardware 
lends  itself  to  multiple,  meaningful 
measures  of  performance,  multiple 
performance  incentives  mav  t>e 
established  When  the  contract  requires 
the  sequential  deliver)  of  several 
hardware  items  (e.g..  multiple 
spacecraft),  separate  performance 
incentive  structures  may  be  established 
to  parallel  the  sequential  deliver\'  and 
use  of  the  deliverables. 

(e)  In  determining  the  value  of  the 
maximum  performance  incentives 
available,  the  contracting  officer  shall 
follow  the  following  rules. 

(1)  The  sum  of  the  maximum  positive 
performance  incentive  and  other  fixed 
or  earnable  fees  on  the  contract  shall  not 
exceed  the  limitations  in  F.AR  15.903(c) 

(2)  For  an  award  fee  contract. 
(i)  The  individual  values  of  the 

maximum  positive  performance 
incentive  and  the  total  potential  award 
fee  (including  any  tjase  fee)  shall  each 
be  at  least  one-third  of  the  total 
potential  contract  fee.  The  remaining 
one-third  of  the  total  potential  contract 
fee  may  be  divided  t>etween  award  fee 
and  the  maximum  performance 
incentive  at  the  discretion  of  the 
contracting  officer 

(ii)  The  maximum  negative 
perfonnance  incentive  for  research  and 
development  hardware  (eg.  the  first 
and  second  units)  shall  be  equal  in 
amount  to  the  total  earned  award  fee 
(including  any  base  fee).  The  maximum 
negative  performance  incentives  for 
production  hardware  (eg.,  the  third  and 
all  subsequent  units  of  anv  hardware 
items)  shall  be  equal  in  amount  to  the 
total  potential  award  fee  (including  any 
base  fee).  Where  one  contract  contains 
both  cases  described  above,  any  base  fee 
shall  be  allocated  reasonably  among  the 
items. 

(3)  For  cost  reimbursement  contracts 
other  than  award  fee  contracts,  the 
maximum  negative  performance 
incentives  shall  not  exceed  the  total 
earned  fee  under  the  contract. 

1816.404    Cost-reimbursement  incentive 
contracts. 

1816.404-2    Cost-plus-award-fee  (CPAF) 
contracts. 

1816.404-270    CPAF  contracts. 

(a)  For  purposes  of  this  subsection, 
"performance  based  contracting"  means 
effort  which  can  be  contractually 
defined  so  that  the  results  of  the 
contractor's  effort  can  be  objectively 
measured  in  terms  of  technical  and 
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quality  achievement,  schedule  progress 
oncost  performance.  ■'Nonperformance 
based  contracting"  means  contractor 
effort  that  cannot  be  ob|ectively 
measured  but  is  evaluated  based  on 
subjective,  qualitative  assessments  (e.g.. 
controlling  changes  or  interfacing  with 
other  agencies,  contractors  and 
international  organizations). 

(b)(1)  Normally,  award  fee  incentives 
are  not  used  when  contract 
requirements  can  be  defined  in 
sufficient  detail  to  allow  for 
performance  based  contracting.  If 
incentives  are  considered  necessary, 
objectively  measured  incentives  as 
described  in  FAR  16.402  are  preferred. 

(2)  Award  fee  incentives  may  be  used 
as  follows; 

(i)  As  a  CPAF  contract  where  a  cost 
reimbursement  contract  is  appropriate 
and  none  of  the  requirements  can  be 
defined  to  permit  performance  based 
contracting; 

(li)  .As  a  CPAF  line  item  for 
nonperformance  based  requirements  in 
conjunction  with  a  non-CPAF  line 
item(s)  for  performance  based 
requirements  In  this  instance,  fees  for 
the  performance  based  and 
nonperformance  based  requirements 
shall  be  developed  separately  lAW  FAR 
15-9  and  1815.9;  and 

(iii)  Under  a  performance  based 
contract  when  it  is  determined  to  be 
necessary  to  motivate  the  contractor 
toward  exceptional  performance  (see 
F,\R  16.404-2(b)(iij)  and  the  increased 
level  of  performance  justifies  the 
additional  administrative  expense. 
When  an  award  fee  incentive  is  used  in 
this  instance,  the  basic  contract  type 
shall  be  other  than  CPAF  (e.g..  CPIF  or 
FPIF).  The  potential  award  fee  should 
not  exceed  10  percent  of  the  total 
contract  fee  or  profit  and  shall  not  be 
used  to  incentivize  cost  performance. 

(3)  Award  fee  incentives  shall  not  be 
used  with  a  cost-plus-fixed-fee  (CPFF) 
contract. 

(c)  Use  of  an  award  fee  incentive  shall 
be  approved  in  writing  by  the 
procurement  officer.  The  procurement 
officer's  approval  shall  include  a 
discussion  of  the  other  types  of 
contracts  considered  and  shall  indicate 
why  an  award  fee  incentive  is  the 
appropriate  choice.  .Award  fee 
incentives  should  be  used  on  contracts 
with  a  total  estimated  cost  and  fee 
greater  than  S2  million  per  vear.  The 
procurement  officer  may  authorize  use 
of  award  fee  for  lower-valued 
acquisitions,  but  should  do  so  only  in 
exceptional  situations,  such  as  contract 
requirements  having  direct  health  or 
safety  impacts,  where  the  judgmental 
assessment  of  the  quality  of  contractor 
performance  is  critical. 


1816.404-271     Base  fee. 

ta)  A  base  fee  shall  not  be  used  on 
CPAF  contracts  for  which  the  periodic 
award  fee  evaluations  are  final 
(1816.404-273(a)).  In  these 
circumstances,  contractor  performance 
during  any  award  fee  period  is 
independent  of  and  has  no  effect  on 
subsequent  performance  periods  or  the 
final  product/results  at  contract 
completion.  For  other  contracts,  such  as 
those  for  hardware  or  software 
development,  the  procurement  officer 
may  authorize  the  use  of  a  base  fee  not 
to  exceed  3  percent.  Base  fee  shall  not 
be  used  when  an  award  fee  incentive  is 
used  in  conjunction  with  a  performance 
based  contract  structure,  such  as  an 
incentive  fee  arrangement. 

(b)  When  a  base  Fee  is  authorized  for 
use  in  a  CPAF  contract,  it  shall  be  paid 
only  if  the  final  award  fee  evaluation  is 
"satisfactory"  or  better.  (See  1816.404- 
273  and  1816.404-275)  Pending  final 
evaluation,  base  fee  mav  be  paid  during 
the  life  of  the  contract  at  defined 
intervals  on  a  provisional  basis.  If  the 
final  award  fee  evaluation  is  "poor/ 
unsatisfactory",  all  provisional  base  fee 
payments  shall  be  refunded  to  the 
Government. 

1816.404-272    Award  fee  evaluation 
periods. 

(a)  Award  fee  evaluation  periods 
should  be  at  least  6  months  in  length. 
When  appropriate,  the  procurement 
officer  may  authorize  shorter  evaluation 
periods  after  ensuring  that  the 
additional  administrative  costs 
associated  with  the  shorter  periods  are 
offset  by  benefits  accruing  to  the 
Government.  Where  practicable,  such  as 
developmental  contracts  with  defined 
performance  milestones  (e.g.. 
Preliminary  Design  Review,  Critical 
Design  Review,  initial  system  test), 
establishing  evaluation  periods  at 
conclusion  of  the  milestones  rather  than 
calendar  dates,  or  in  combination  with 
calendar  dates  should  be  considered.  In 
no  case  shall  an  evaluation  period  be 
longer  than  12  months 

(b)  A  portion  of  the  total  available 
award  fee  contract  shall  be  allocated  to 
each  of  the  evaluation  periods.  This 
allocation  may  result  in  an  equal  or 
unequal  distribution  of  fee  among  the 
periods.  The  contracting  officer  should 
consider  the  nature  of  each  contract  and 
the  incentive  effects  of  fee  distribution 
in  determining  the  appropriate 
allocation  structure. 

1816.404-273    Award  fee  evaluations. 

(a)  Award  fee  evaluations  are  either 
interim  or  final.  On  contracts  where  the 
contract  deliverable  is  the  performance 
of  a  service  over  any  given  time  period. 


contractor  performance  is  often 
definitively  measurable  within  each 
evaluation  period.  In  these  cases,  all 
evaluations  are  final,  and  the  contractor 
keeps  the  fee  earned  in  any  period 
regardless  of  the  evaluations  of 
subsequent  periods.  Unearned  award  fee 
in  any  given  period  in  a  service  contract 
is  lost  and  shall  not  be  carried  forward, 
or  "rolled-over."  into  subsequent 
periods. 

(b)  On  other  contracts,  such  as  those 
for  end  item  deliverables  where  the  true 
quality  of  contractor  performance 
cannot  be  measured  until  the  end  of  the 
contract,  only  the  last  evaluation  is 
final.  At  that  point,  the  total  contract 
award  fee  pool  is  available,  and  the 
contractor's  total  performance  is 
evaluated  against  the  award  fee  plan  to 
determine  total  earned  award  fee.  In 
addition,  interim  evaluations  are  done 
to  monitor  performance  prior  to  contract 
completion  and  provide  feedback  to  the 
contractor  on  the  Goverrunent's 
as.sessment  of  the  quality  of  its 
performance.  Interim  evaluations  are 
also  used  to  establish  the  basis  for 
making  interim  award  fee  payments. 
These  interim  payments  are  superseded 
by  the  fee  determination  made  in  the 
final  evaluation  at  contract  completion. 
The  Government  will  then  pay  the 
contractor,  or  the  contractor  will  refund 
to  the  Government,  the  difference 
between  the  final  award  fee 
determination  and  the  cumulative 
interim  fee  payment. 

(c)  Provisional  award  fee  payments, 
i.e.,  payments  made  within  evaluation 
periods,  may  be  included  in  the  contract 
and  should  be  negotiated  on  a  case-by- 
case  basis.  The  amount  of  the 
provisional  award  fee  payment  is 
determined  by  applying  the  lesser  of  the 
prior  period's  interim  evaluation  score 
(see  1816.404-275)  or  80  percent  of  the 
fee  allocated  to  the  current  period.  The 
provisional  award  fee  payments  are 
superseded  by  the  fee  determinations 
made  at  the  conclusion  of  each  award 
fee  performance  period. 

(a)  The  Fee  Determination  Official's 
rating  for  both  interim  and  final 
evaluations  will  be  provided  to  the 
contractor  within  45  calendar  days  of 
the  end  of  the  period  being  evaluated. 
.Any  fee,  interim  or  final,  due  to  the 
contractor  will  be  paid  no  later  than  60 
calendar  days  after  the  end  of  the  period 
being  evaluated. 

1816.404-274    Award  fee  evaluation 
factors. 

(a)  Explicit  evaluation  factors  shall  be 
established  for  each  award  fee  period. 

(b)  Evaluation  factors  will  be 
developed  by  the  contracting  officer 
based  upon  the  characteristics  of  an 
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individual  procurement.  Normallv, 
technical  and  schedule  considerations 
will  be  included  in  all  CPAF  contracts 
as  evaluation  factors.  Cost  control  shall 
be  included  as  an  evaluation  factor  in 
all  CPAF  contracts.  When  explicit 
evaluation  factor  weightings  are  used, 
cost  control  shall  be  no  less  than  25 
percent  of  the  total  weighted  evaluation 
factors.  The  predominant  consideration 
of  the  cost  control  evaluation  should  be 
a  measurement  of  the  contractor's 
performance  against  the  negotiated 
estimated  cost  of  the  contract.  This 
estimated  cost  may  include  the  value  of 
undefinitized  change  orders  when 
appropriate. 

(c)  In  rare  circumstances,  contract 
costs  may  increase  for  reasons  outside 
the  contractor's  control  and  for  which 
the  contractor  is  not  entitled  to  an 
equitable  adjustment.  One  example  is  a 
weather-related  launch  delay  on  a 
launch  support  contract.  The 
Government  shall  take  such  situations 
into  consideration  when  evaluating 
contractor  cost  control. 

(d)  Emphasis  on  cost  control  should 
be  balanced  against  other  performance 
requirement  objectives.  The  contractor 
should  not  be  incentivized  to  pursue 
cost  control  to  the  point  that  overall 
performance  is  significantlv  degraded. 
For  example,  incentivizing  an  underrun 
that  results  in  direct  negative  impacts 
on  technical  performance,  safety,  or 
other  critical  contract  objectives  is  both 
undesirable  and  counterproductive. 
Therefore,  evaluation  of  cost  control 
shall  conform  to  the  following 
guidelines: 

(1)  Normally,  the  contractor  should  be 
given  a  score  of  0  for  cost  control  when 
there  is  a  significant  overrun  within  its 
control.  However,  the  contractor  mav 
receive  higher  scores  for  cost  control  if 
the  overrun  is  insignificant.  Scores 
should  decrease  sharply  as  the  size  of 
the  overmn  increases.  In  any  evaluation 
of  contractor  overrun  performance,  the 
Government  shall  consider  the  reasons 
for  the  overrun  and  assess  the  extent 
and  effectiveness  of  the  contractor's 
efforts  to  control  or  mitigate  the 
overrun. 

(2)  The  contractor  should  normallv  be 
rewarded  for  an  underrun  within  its 
control,  up  to  the  maximum  score 
allocated  for  cost  control,  provided  the 
average  numerical  rating  for  all  other 
award  fee  evaluation  factors  is  81  or 
greater  (see  1816.404-275).  An 
underrun  shall  be  rewarded  as  if  the 
contractor  has  met  the  estimated  cost  of 
the  contract  (see  1816.404-274(d)(3)) 
when  the  average  numerical  rating  for 
all  other  factors  is  less  than  81  but 
greater  than  60. 


(3)  The  contractor  should  be  rewarded 
for  meeting  the  estimated  cost  of  the 
contract,  but  not  to  the  maximum  score 
allocated  for  cost  control,  to  the  degree 
that  the  contractor  has  prudently 
managed  costs  while  meeting  contract 
requirements  No  award  shall  be  given 
in  this  circumstance  unless  the  average 
numerical  rating  for  all  other-award  fee 
evaluation  factors  is  61  or  greater. 

(e)  When  an  .AF  arrangement  is  used 
in  conjunction  with  a  performance 
based  contract  structure  (see  1816.404- 
270(b)(2)(iii)),  the  award  fee's  cost 
control  factor  will  onlv  appiv  to  a 
subjective  assessment  of  the  contractor's 
efforts  to  control  costs  and  not  the 
actual  cost  outcome  incentivized  under 
the  basic  contract  type  (e.g..  CPIF.  FPIF) 

(f)  Only  the  award  fee  performance 
evaluation  factors  set  forth  in  the 
performance  evaluation  plan  shall  be 
used  to  determine  award  fee  scores. 

(g)  The  Government  may  unilaterally 
modify  the  applicable  award  fee 
performance  e\aluation  factors  and 
performance  e\aluation  areas  prior  to 
the  start  of  an  evaluation  period.  The 
contracting  officer  shall  notify  the 
contractor  in  writing  of  any  such 
changes  30  days  prior  to  the  start  of  the 
relevant  evaluation  period. 

1816.404-275    Award  tee  evaluation 
scoring. 

(a)  A  scoring  system  of  0-100  shall  be 
used  for  all  award  fee  ratings.  Award  fee 
earned  is  determined  by  applving  the 
numerical  score  to  the  award  fee  pool. 
For  example,  a  score  of  85  yields  an 
award  fee  of  85  percent  of  the  award  fee 
pool.  No  award  fee  shall  be  paid  unless 
the  total  score  is  61  or  greater. 

(b)  The  following  standard  adjectival 
ratings  and  the  associated  numerical 
scores  shall  be  used  on  all  award  fee 
contracts. 

(1)  Excellent  (100-91):  Of  e.xceptional 
merit:  exemplary  performance  in  a 
timely,  efficient,  and  economical 
manner;  van,'  minor  (if  any)  deficiencies 
with  no  adverse  effect  on  overall 
performance. 

(2)  Yen- good  (90-81):  Ver\-  effective 
perfonnance,  fully  responsive  to 
contract  requirements  accomplished  in 
a  timely,  efficient,  and  economical 
manner  for  the  most  part:  only  minor 
deficiencies. 

(3)  Good  (80-71):  Effective 
performance:  fully  responsive  to 
contract  requirements:  reportable 
deficiencies,  but  with  little  identifiable 
effect  on  overall  performance. 

(4)  Satisfactory  (70-61):  Meets  or 
slightly  exceeds  minimum  acceptable 
standards;  adequate  results;  reportable 
deficiencies  with  identifiable,  but  not 


substantial,  effects  on  overall 
performance. 

(5)  Poor/L'nsatjs/ocfon' (less  than  61): 
Does  not  meet  minimum  acceptable 
standards  in  one  or  more  areas:  remedial 
action  required  in  one  or  more  areas; 
deficiencies  in  one  or  more  areas  which 
adversely  affect  overall  performance 

(c)  As  a  benchmark  for  evaluation,  in 
order  to  be  rated  "Excellent,"  the 
contractor  must  be  under  cost,  on  or 
ahead  of  schedule,  and  have  provided 
excellent  technical  performance. 

(d)  A  scoring  system  appropriate  for 
the  circumstances  of  the  individual 
contract  requirement  should  be 
developed   Weighted  scoring  is 
recommended.  In  this  system,  each 
evaluation  factor  (e.g..  technical, 
schedule,  cost  control)  is  assigned  a 
specific  percentage  weighting  with  the 
cumulative  weightings  of  all  factors 
totaling  100.  During  the  award  fee 
evaluation,  each  factor  is  scored  from,  0- 
100  according  to  the  ratings  defined  in 
1816  404-275(bl.  The  numerical  score 
for  each  factor  is  then  multiplied  bv  the 
weighting  for  that  factor  to  determine 
the  weighted  score.  For  example,  if  the 
technical  factor  has  a  weighting  of  60 
percent  and  the  numerical  score  for  that 
factor  is  80.  the  weighted  technical 
score  is  48  (80*60  percent)  The 
weighted  scores  for  each  evaluation 
factor  are  then  added  to  determine  the 
total  award  fee  score. 

1816.405    Contract  clauses. 

1816.405-70    NASA  contract  clauses. 

(a)  .^s  authorized  b>  F.^R  16  4051e), 
the  contracting  officer  shall  insert  the 
clause  at  1852  216-76.  Award  Fee  for 
Service  Contracts,  in  solicitations  and 
contracts  when  a  cost-pius-award-fee 
contract  is  contemplated  and  the 
contract  deliverable  is  the  performance 
of  a  service.  W'hen  provisional  award  fee 
pavments  are  authorized,  use  .Mternate 

1    ' 

(b)  As  authorized  by  FAR  16  405(e), 
the  contracting  officer  shall  insert  the 
clause  at  1852  216-77,  Award  Fee  for 
End  Item  Contracts,  in  solicitations  and 
contracts  when  a  cost-plus-award-fee 
contract  is  contemplated  and  the 
contract  deli\erables  are  hardware  or 
other  end  items  for  which  total 
contractor  performance  cannot  be 
measured  until  the  end  of  the  contract. 

(c)  The  contracting  officer  may  insert 
a  clause  substantially  as  stated  at 
1852.216-«3.  Fixed  Price  Incentive,  in 
fixed-pnce-incentne  .solicitations  and 
contracts  utilizing  firm  or  successive 
targets.  For  items  subject  to  incentive 
price  revision,  identifv  the  target  cost, 
target  profit,  target  price,  and  ceiling 
price  for  each  item. 
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(d)  The  contracting  officer  shall  insert 
the  clause  at  1852.216-84,  Estimated 
Cost  and  Incentive  Fee.  in  cost-plus- 
incentive-fee  solicitations  and  contracts. 

(e)  The  contracting  officer  may  insert 
the  clause  at  1852.216-85.  Estimated 
Cost  and  Award  Fee,  in  cost-plus- 
award-fee  solicitations  and  contracts. 
When  the  contract  includes 
performance  incentives,  use  Alternate  I. 

(f)  As  provided  at  1816.402-270.  the 
contracting  officer  shall  insert  a  clause 
substantially  as  stated  at  1852.216-88, 
Performance  Incentive,  when  the 
primary  deliverable(s)  is  (are)  hardware 
ind  total  estimated  cost  and  fee  is 
greater  than  S25  million  A  clause 
substantially  as  stated  at  1852.216-88 
may  be  included  in  lower  dollar  value 
hardware  contracts  with  the  approval  of 
the  procurement  officer. 

Subpart  1816.5 — Indefinite-Delivery 
Contracts 

1816.504  Indefinite  quantity  contracts. 
(NASA  supplements  paragraph  (a)) 

(a){4)(ii)  ID'IQ  service  c:ontract  values 
and  task  order  values  shall  be  expressed 
only  in  dollars. 

1816.505  Ordering.  (NASA  supplements 
paragraphs  (a)  and  (b)) 

{a)(2)  Task  and  delivery  orders  shall 
be  issued  by  the  contracting  officer 

[b){4)  The  .Agency  and  installation 
ombudsmen  designated  in  accordance 
with  1815.70  shall  review  complaints 
from  contractors  on  task  order  contracts 
and  delivery  order  contracts. 

1816.505-70    Task  ordering. 

(a)  The  contracting  officer  shall,  to  the 
maximum  extent  possible,  state  task 
order  requirements  in  terms  of  functions 
and  the  related  performance  and  quality 
standards  such  that  the  standards  mav 
be  objectively  measured. 

(b)  To  the  maximum  extent  possible, 
contracting  officers  shall  solicit 
contractor  task  plans  to  use  as  the  basis 
for  finalizing  task  order  requirements 
and  enable  evaluation  and  pricing  of  the 
contractor's  proposed  work  on  a 
performance  based  apprcjach  as 
described  in  1816.404-27Q(a). 

(c)  Task  order  contract  tvpe  shall  be 
individually  determined,  based  on  the 
nature  of  each  task  order's  requirements. 

( 1 )  Task  orders  may  be  grouped  by 
contract  type  for  administrative 
convenience  (e.g..  all  CPIF  orders,  all 
FFP  orders,  etc.)  for  contrac  tor  progress 
and  cost  reporting. 

(2)  L'nder  multiple  awards. 
solicitations  for  individual  task  plans 
sha.U  request  the  same  pricing  structure 
from  all  offerors 

(d)  .^nv  undefinitized  task  order 
issued  under  paragraph  (f)  of  the  clause 


at  1852.216-80,  Task  Ordering 
Procedure,  shall  be  treated  and  reported 
as  an  undefinitized  contract  action  in 
accordance  with  1843-70. 

18lfi.50e-70    NASA  contract  clause. 

Insert  the  clause  at  1852.216-80.  Task 
Ordering  Procedure,  in  solicitations  and 
contracts  when  an  indefinite-delivery, 
task  order  contract  is  contemplated.  The 
clause  is  applicable  to  both  fixed-price 
and  cost-reimbursement  tvpe  contracts. 
If  the  contract  does  not  require  533M 
reporting  (See  NHB  9501.2),  use  the 
clause  with  its  Alternate  I. 

Subpart  1816.6— Time-and-Materiais, 
Labor-Hour,  and  Letter  Contracts 

1816.603    Letter  contracts.      . 

1816.603-370    Approvals. 

(a)  All  requests  for  authority  to  issue 
a  letter  contract  shall  include  the 
following: 

(1)  Proposed  contractor's  name  and 
address. 

(2)  Location  where  contract  is  to  be 
performed. 

(3)  Contract  number,  including 
modification  number,  if  applicable. 

(4)  Brief  description  of  the  work  or 
services  to  be  performed. 

(5)  Performance  period  or  delivery 
schedule. 

(6)  Amount  of  letter  contract. 

(7)  Performance  period  of  letter 
contract. 

(8)  Estimated  total  amount  of 
definitive  contract. 

(9)  Type  of  definitive  contract  to  be 
executed. 

(10)  A  statement  that  the  definitive 
contract  will  contain  all  required 
clauses  or  identification  of  specific 
clause  deviations  that  have  been 
approved. 

(11)  A  statement  as  to  the  necessity 
and  advantage  to  the  Government  of  the 
proposed  letter  contract. 

(12)  The  definitization  schedule 
described  in  F.AR  16  603-2(c)  expected 
to  be  negotiated  with  the  contractor. 

(b)  Requests  for  authority  to  issue 
letter  contracts  having  an  estimated 
definitive  contract  amount  equal  to  or 
greater  than  the  Master  Buy  Plan 
submission  thresholds  of  1807.7101  (or 
modifications  thereto)  shall  be  signed  by 
the  procurement  officer  and  submitted 
to  the  Associate  Administrator  for 
Procurement  (Code  HS)  for  approval. 

(c)  Authority  to  approve  the  issuance 
of  letter  contracts  below  the  Master  Buy 
Plan  submission  thresholds  specified  in 
1807.7101  is  delegated  to  the 
procurement  officer. 

(d)  Any  modification  of  an 
undefinitized  letter  contract  approved 
by  a  procurement  officer  in  accordance 


with  paragraph  (c)  of  this  section  that 
increases  the  estimated  definitized 
contract  amount  to  or  above  the  Master 
Buy  Plan  submission  thresholds  must 
have  the  prior  approval  of  the  Associate 
Administrator  for  Procurement  (Code 
HS). 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  The  authority  citation  for  part  1852 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  247.3(c)(1). 

1852.215-73,  1852.215-74,  1852.215-75 
[Revised] 

5-6.  Sections  1852.215-73.  1852.215- 
74  and  1852.215-75  are  revised  to  read 
as  follows: 

1 852.21 5-73    Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals  (AO,  SBIR,  and  STTR  Programs). 

As  prescribed  in  1815.407-70(a). 
insert  the  following  provision: 

Late  Submissions.  Modifications,  and 
Withdrawals  of  Proposals  (AO,  SBIR.  and 
STIR  Programs) 

(October  1996) 

(a)  The  Government  reserves  the  right  to 
consider  proposals  or  modifications, 
including  any  revision  of  an  otherwise 
successful  proposal,  received  after  the  date 
indicated  for  receipt  of  proposals  if  it  would 
be  in  the  Government's  best  interest  to  do  so. 

(b)  Proposals  may  be  withdrawn  by  written 
notice  of  telegram  (Including  mailgram) 
received  at  any  time  before  award.  Proposals 
maybe  withdrawn  in  person  by  an  offeror  or 
an  authorized  representative,  if  the 
representative's  identity  is  made  known  and 
the  representative  signs  a  receipt  for  the 
profKJsal  before  award. 

(End  of  provision) 

1852.215-74    Alternate  Proposals. 

As  prescribed  in  1815.407-70rb). 
insert  the  following  provision: 
Alternate  Proposals 

(October  1996) 

(A)  The  offeror  may  submit  an  alternate 
proposal  to  accomplish  any  aspect  of  the 
effort  or  product  contemplated  by  the 
solicitation  in  a  manner  that  might  create  a 
beneficial  improvement  to  the  Government. 
The  Government  will  consider  an  alternate 
proposal  if  it  IS  accompanied  by  a  basic 
proposal  prepared  in  accordance  with 
instructions  contained  in  this  solicitation. 
The  alternate  proposal  must  be  complete  by 
itself  and  comply  with  the  proposal 
instructions  of  this  solicitation.  The  alternate 
profxisal  will  be  evaluated  in  accordance 
with  the  evaluation  factors  of  this 
solicitation. 

(b)  In  the  event  the  Government  receives  an 
alternate  proposal  that,  it  accepted,  would 
result  in  a  contract  with  terms  varying  in  o:ie 
or  more  material  respects  from  those 


UMI 
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contained  in  this  solicitation,  and  the 
Government  concludes  that  implementation 
of  the  approach  contained  in  the  alternate 
proposal  would  be  in  its  best  interest,  the 
Government  may  modify  its  solicitation  in  a 
manner  appropriate  the  incorporate  the 
changes  but  not  reveal  the  substance  of  the 
alternate  proposal,  and  thereafter  give  all 
offerors  (and  others  if  the  facts  warrant)  an 
opportunity  to  respond  to  the  modified 
solicitation. 

(End  of  provision) 

1852.21 5-75    Expenses  Related  to  Offeror 
Submissions. 

.•\s  prescribed  in  1815.407-70(c). 
insert  the  following  provision: 
Expenses  Related  to  Offeror  Submissions 
(December  1988) 

This  solicitation  neither  commits  the 
Government  to  pay  any  cost  incurred  in  the 
submission  of  the  offer  or  in  making 
necessary  studies  or  designs  for  preparing  the 
offer,  nor  to  contract  for  services  or  supplies. 
Any  costs  incurred  in  anticipation  of  a 
contract  shall  be  at  the  offeror's  own  risk. 

(End  of  provision) 

1852.215-77,  1852.215-78,  1852.215-79 
[Revised] 

7.-8.  Sections  1852.215-77. 
1852.215-78  and  1852.215-79  are 
revised  to  read  as  follows: 


1852.215-77 
Conference. 


Preproposal/Pre-bid 


As  prescribed  in  1815.407-70(d). 
insert  the  following  provision: 
Preproposal/F*re-Bid  Conference 
(December  1988) 

(a)  A  preproposal/pre-bid  conference  will 
be  held  as  indicated  below: 

Date: 
Time: 
Location: 

Other  Information,  as  applicable- 
(Insert  the  applicable  conference 
inforriiation.j 

(b)  Attendance  at  the  preproposal/pre-bid 
conference  is  recommended;  however, 
attendance  is  neither  required  nor  a 
prerequisite  for  proposal/bid  submission  and 
will  not  be  considered  in  the  evaluation 

(End  of  provision) 

1 852.21 5-78    Malte  or  Buy  Program 
Requirements. 

As  prescribed  in  1815.708-70(a), 
insert  the  following  provision: 
Make  or  Buy  Program  Requirements 
(December  1988) 

The  offeror  shall  submit  a  Make-or-Buy 
Program  in  accordance  with  the  requirements 
of  Federal  Acquisition  Regulation  (FAR) 
15.705.  The  offeror  shall  include  the 
following  supporting  documentation  with  its 
proposal: 

(a)  A  description  of  each  major  item  or 
work  effort  (see  FAR  15.704). 


(b)  Categorization  of  each  ma|or  item  or 
work  effort  as  "must  make,  "  "must  buv."  or 
"can  either  make  or  buy." 

(c)  For  each  item  or  work  effort  categorized 
as  "can  either  make  or  buy,"  a  proposal 
either  to  "make"  or  "buv  " 

(d)  Reasons  for  (i)  categorizing  items  and 
work  effort  as  "must  make"  or  "must  buy" 
and  (ii)  proposing  to  "make"  or  "buy"  those 
categorized  as  "can  either  make  or  buv  "  The 
reasons  must  include  the  consideration  given 
to  the  applicable  evaluation  factors  described 
in  the  solicitation  and  be  in  sufficient  detail 
to  permit  the  Contracting  Officer  to  evaluate 
the  categorization  and  proposal 

(e)  Designation  of  the  offeror  s  plant  or 
division  proposed  to  make  each  item  or 
perform  each  work  effort  and  a  statement  as 
to  whether  the  existing  or  proposed  new 
facilitN  is  in  or  near  a  labor  surplus  area. 

(f)  Identification  of  proposed 
subcontractors,  if  known,  and  iheir  location 
and  size  status, 

(g)  -Any  recommendations  to  defer  make-or- 
buy  decisions  when  categorization  of  some 
items  or  work  efforts  is  imp.'-acticable  at  the 
time  of  submission, 

(End  of  provision) 

1852.215-79    Price  Adjustment  for  "Make- 
or-Buy"  Changes. 

As  prescribed  in  1815,708-70(b), 
insert  the  following  clause: 
Price  .Adjustment  for    Make-or-Bu>  '  Changes 
(December  1988) 

The  following  make-or-bu\  items  are 
subject  to  the  provisions  of  paragraph  (d)  of 
the  clause  at  ¥.\R  52,215-21,  Change  or 
.Additions  to  Make-or-Buy  Program,  of  this 
contract: 


Item  Descrip- 
tion 


Make-or-Buy 
Determina- 
tion 


(End  of  clause) 

1852.215-81,1852.215-82     [Revised] 

9,  Section  1852.215-81  and  1852- 
215-82  are  revised  to  read  as  follows: 

1852.215-81     Proposal  Page  Limitations. 

As  prescribed  in  1815,407-70{g). 
insert  the  following  provision: 
Proposal  Page  Limitations 
(Januan,'  1994) 

(a)  The  following  page  limitations  are 
established  for  each  portion  of  the  proposal 
submitted  in  response  to  this  solicitation. 


Proposed  Section 

(List  each  volume  or 

section) 


Page  Limit  (Sp)ecif\ 
limit) 


(b)  A  page  is  defined  as  one  side  of  sheet. 
8'  j"  X  11",  with  at  least  one  inch  margins 
on  all  sides,  using  not  smaller  than  12 
characters  p>er  inch  (or  equivalent)  type. 


Foldouts  count  as  an  equivalent  number  of 
8V2"  X  11"  pages.  The  metric  standard  format 
most  closely  approximating  the  described 
standard  8V2"  x  11"  size  ma\  also  be  used 

(c)  Title  pages  and  tables  of  contents  are 
e>,(  luded  from  the  page  counts  specified  in 
paragraph  (a)  of  this  provision   in  addition, 
t!ie  Cost  section  of  your  proposal  is  not  page 
hmited  However,  this  section  is  to  be  strictly 
limited  to  cost  and  price  information. 
Information  that  can  be  construed  as 
belonging  in  one  of  the  other  sections  of  the 
proposal  will  \te  so  construed  and  counted 
against  that  section's  page  limitation 

(d)  If  Best  and  Final  Offers  iDAFOsl  are 
requested,  separate  page  limitations  will  be 
sp)ecified  in  the  Governments  request  for  that 
submission, 

(e)  Pages  submitted  in  excess  of  the 
limitations  specified  in  this  provision  will 
not  be  evaluated  by  the  Goveniment  and  will 
be  returned  to  the  offeror, 

(End  of  provision) 

1852.215-82    Offeror  oral  presentations. 

,As  prescribed  in  1815  4n:-:o(h). 
.  insert  the  following  provision: 
Offeror  Oral  Presentations 
(November  1993) 

(a)  Offerors  are  invited  to  give  an  oral 
presentation  to  the  Government  on  the 
structure  and  general  content  of  their 
proposals.  These  presentations  are  intended 
to  assist  Government  evaluation  by  providing 
a  "roadmap"  to  understanding  proposals,  i.e., 
an  overview  of  the  proposal  organization  and 
layout,  and  where  required  information  and 
elements  are  located,  .Although  the  offeror's 
basic  approach  to  satisfying  soiiritatior. 
requirements  ma\  be  explained,  it  is  !o  be 
done  so  only  in  general  terms  and  onU  to 
expedite  the  Governments  formal  evaluation, 

(b)  The  Government  will  not  engage  in  any 
discussions  during  the  oral  presentation,  and 
no  proposal  revisions  will  be  accepted  as  part 
of  the  presentation   The  Government's 
evaluation  of  offeror  proposals  will  be  based 
on  the  contents  of  the  initial  proposal,  and 
any  information  not  included  in  the  initial 
proposal  that  is  provided  at  the  oral 
presentation  will  not  be  evaluated 

(r!  Offerors  should  indicate  in  their 
profKnsais  if  they  wish  to  give  an  oral 
presentat.iin  These  presentations  are  not 
mandators ,  and  eiei  I^r.g  not  to  give  a 
presentation  will  not,  in  itself,  affect  proposal 
evaluation, 

(d)  Because  the  presentations  are  intended 
to  assist  the  Government's  evaluation,  they 
will  be  scheduled  to  take  place  prior  to 
commencement  of  the  formal  initial 
evaluation,  normally  within  three  days  after 
proposal  receipt   Offeror*;  unable  to 

ai  commodate  this  schedule  forfeit  their 
opportunity  to  provide  a  presentation 

(e)  The  presentations  will  consist  of  an 
offeror  briefing  not  to  exceed  l;nserf  J  or  2] 
hours  to  be  followed  by  a  question  and 
answer  period  The  order  of  offeror 
presentations  will  be  determined  at  random 
The  exact  time  and  place  of  the  preseniaiion, 
along  with  anv  other  guidance,  will  be 
provided  to  the  offeror  by  the  contracting 
officer  or  his/her  representative. 
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(0  Presentation  materials  are  not  required, 
but  if  used,  the  Government  will  retain  one 
copy  in  its  official  file  as  a  historical  record 
of  the  presentation  even  though  these 
materials  will  not  be  used  in  the 
Government's  evaluation  process. 

[End  of  provision) 

1852.215-84    [Revised] 

lO.-ll.  Section  1852.215-84  is 
revised  to  read  as  follows: 

1852.215^84    Ombudsman. 

As  prescribed  in  1815.7003,  insert  the 
following  clause: 

Ombudsman 
(October  1996) 

An  ombudsman  has  been  appointed  to  hear 
and  facilitate  the  resolution  of  concerns  from 
offerors.  p>otential  offerors,  and  contractors 
during  the  preaward  and  postaward  phases  of 
this  acquisition.  When  requested,  the 
ombudsman  will  maintain  strict 
confidentiality  as  to  the  source  of  the 
concern.  The  existence  of  the  ombudsman  is 
not  to  diminish  the  authority  of  the 
contracting  officer,  the  Source  Evaluation 
Board,  or  the  selection  official.  Further,  the 
ombudsman  does  not  participate  in  the 
evaluation  of  proposals,  the  source  selection 
pnx»ss.  or  the  adjudication  of  formal 
contract  disputes.  Therefore,  before 
consulting  with  an  ombudsman,  interested 
parties  must  first  address  their  concerns, 
issues,  disagreements,  and/or 
recommendations  to  the  contracting  officer 
for  resolution  If  resolution  cannot  be  made 
by  the  contracting  officer,  mterested  parties 
may  contact  the  installation  ombudsman, 

[Insert  name),  at [Insert  telephone 

number).  Concerns,  issues,  disagreements, 
and  recommendations  which  cannot  be 
resolved  at  the  installation  mav  be  referred  to 
the  NASA  ombudsman,  the  Deputy 
Administrator  for  Procurement,  at  202-358- 
2090.  Please  do  not  contact  the  ombudsman 
to  request  copies  of  the  solicitation,  verify 
offer  due  date,  or  clarify  technical 
requirements.  Such  inquiries  shall  be 
directed  to  the  contracting  officer  or  as 
specified  elsewhere  in  this  document. 
(End  of  clause) 

1852J216-73, 1852.215-74,  1852.216-75. 
1852.216-76,  1852.218-77,  1852.216-78 
[Revised] 

12.-13.  Sections  1852.216-73, 
1852.21&-74,  1852.21&-75.  1852.216- 
76,  1852.216-77  and  1852.21&-78  are 
revised  to  read  as  follows; 

1 852.21 8-73  Estimated  Cost  and  Cost 
Shaiing. 

As  prescribed  in  1816.307-70(a). 
insert  the  following  clause: 
Estimated  Cost  and  Cost  Sharing 
(December  1991) 

(a)  It  is  estimated  that  the  total  cost  of 
performing  the  work  under  this  contract  will 
beS 

(b)  For  performance  of  the  work  under  this 
contract,  the  Contractor  shall  be  reimbursed 


for  not  more  than percent  of  the  costs 

of  performance  determined  to  be  allowable 
under  the  Allowable  Cost  and  Payment 

clause.  The  remaining percent  or  more 

of  the  costs  of  performance  so  determined 
shall  constitute  the  Contractor's  share,  for 
which  it  will  not  be  reimbursed  by  the 
Government. 

(c)  For  purposes  of  the 

[insert  "Limitation  of  Cost"  or  "Limitation  of 
Funds")  clause,  the  total  estimated  cost  to  the 
Government  is  hereby  established  as 

$_ (insert  estimated  Government 

share);  this  amount  is  the  maximum 
Government  liability. 

(d)  The  Contractor  shall  maintain  records 
of  all  contract  costs  claimed  by  the 
Contractor  as  constituting  part  of  its  share. 
Those  records  shall  be  subject  to  audit  by  the 
Government.  Costs  contributed  by  the 
Contractor  shall  not  be  charged  to  the 
Government  under  any  other  grant,  contract, 
or  agreement  (including  allocation  to  other 
grants,  contracts,  or  agreements  as  part  of  an 
independent  research  and  development 
program). 

(End  of  clause) 

1 352.21 6-74    Estimated  Cost  and  Fixed 
Fee. 

As  prescribed  in  1816.307-70(b), 
insert  the  following  clause: 
Estimated  Cost  and  Fixed  Fee 
(December  1991) 

The  estimated  cost  of  this  contract  is 

exclusive  of  the  fixed  fee  of 

.  The  total  estimated  cost  and 

fixed  fee  is . 

(End  of  clause) 


1852.216-75    Payment  of  Fixed  Fee. 

As  prescribed  in  1816.307-70(c), 
insert  the  following  clause: 
Payment  of  Fixed  Fee 
(December  1988) 

The  fixed  fee  shall  be  paid  in  monthly 
installments  based  upon  the  p)ercentage  of 
completion  of  work  as  determined  by  the 
Contracting  Officer. 

(End  of  clause) 

1852.21 6-76    Award  Fee  for  Service 
Contracts. 

As  prescribed  in  1816.405-70(a), 
insert  the  following  clause; 
Award  Fee  for  Service  Contracts 
(October  1996) 

(a)  The  contractor  can  earn  award  fee  from 
a  minimum  of  zero  dollars  to  the  maximum 
stated  in  NASA  FAR  Supplement  clause 
1852.216-85.  'Estimated  Cost  and  Award 
Fee  ■  in  this  contract. 

(b)  Beginning  6*  months  after  the  effective 
date  of  this  contract,  the  Government  shall 
evaluate  the  Contractor's  performance  every 
6*  months  to  determine  the  amount  of  award 
fee  earned  by  the  contractor  during  the 
period  The  Contractor  may  submit  a  self- 
evaluation  of  performance  for  each 
evaluation  period  under  consideration.  These 
self-evaluations  will  be  considered  by  the 


Government  in  its  evaluation.  The 
Government's  Fee  Determination  Official 
(FDO)  will  determine  the  award  fee  amounts 
based  on  the  Contractor's  performance  in 
accordance  with  I  identify  performance 
evaluation  plan].  The  plan  may  be  revised 
unilaterally  by  the  Government  prior  to  the 
beginning  of  any  rating  period  to  redirect 
emphasis. 

(c)  The  Government  will  advise  the 
Contractor  in  writing  of  the  evaluation 
results.  The  (insert  payment  office]  will  make 
payment  based  on  [Insert  method  of 
authorizing  award  fee  payment,  e.g.,  issuance 
of  unilateral  modification  by  contracting 
officer]. 

(d)  After  85  percent  of  the  potential  award 
fee  has  been  paid,  the  Contracting  Officer 
may  direct  the  withholding  of  further 
payment  of  award  fee  until  a  reserve  is  set 
aside  in  an  amount  that  the  Contracting 
Office  considers  necessary  to  protect  the 
Govenmient's  interest.  This  reserve  shall  not 
exceed  1 5  percent  of  the  total  potential  award 
fee. 

(e)  The  amount  of  award  fee  which  can  be 
awarded  in  each  evaluation  period  is  limited 
to  the  amounts  set  forth  at  [identify  location 
of  award  fee  amounts].  Award  fee  which  is 
not  earned  in  an  evaluation  period  cannot  be 
reallocated  to  future  evaluation  periods. 

(f)  Award  fee  determinations  made  by  the 
Government  under  this  contract  are  not 
subject  to  the  Disputes  clause. 

*1A  period  of  time  greater  or  lesser  than  6 
months  may  be  substituted  in  accordance 
with  1816.404-272(a).l 

Alternate  I 


(October  1996) 

As  prescribed  in  1816.405-70(a),  insert  the 
following  paragraph  (f)  and  reletter  existing, 
paragraph  (fl  to  (g): 

(f)(1)  Pending  a  determination  of  the 
amount  of  award  fee  earned  for  an  evaluation 
period,  a  portion  of  the  available  award  fee 
for  that  period  will  be  paid  to  the  contractor 
on  a  [Insert  the  frequency  of  provisional 
payments  (not  more  often  than  monthly)] 

basis.  The  pwrtion  paid  will  be 

[Insert  percentage  (not  to  exceed  80  percent)] 
percent  of  the  current  period's  available 
amount  or  the  equivalent  of  the  prior  period's 
interim  fee,  whichever  is  lower;  provided, 
however,  that  when  the  Contracting  Officer 
determines  that  the  Contractor  will  not 
achieve  a  level  of  performance  commensurate 
with  the  provisional  rate,  payment  of 
provisional  award  fee  will  be  discontinued  or 
reduced  in  such  amounts  as  the  Contracting 
Officer  deems  appropriate.  The  Contracting 
Officer  will  notify  the  Contractor  in  writing 
if  it  is  determined  that  such  discontinuance 
or  reduction  is  appropriate.  This 
determination  is  not  subject  to  the  Disputes 
clause. 

(2)  In  the  event  the  amount  of  award  fee 
earned,  as  determined  by  the  FDO,  is  less 
than  the  sum  of  the  provisional  payments 
made  for  that  period,  the  Contractor  will 
either  credit  the  next  payment  voucher  for 
the  amount  of  such  overpayment  or  refund 
the  difference  to  the  Government,  as  directed 
by  the  Contracting  Officer. 

(3)  Provisional  award  fee  payments  will 
[insert  "not"  if  appropriate]  be  made  prior  to 
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the  first  award  fee  determination  by  the 
Government. 

(End  of  clause) 

1852.216-77    Award  Fee  for  End  Item 
Contracts. 

As  prescribed  in  1816.405-70(b), 
insert  the  following  clause: 
Award  Fee  for  End  Item  Contracts 
(Insert  Month  of  Publication) 

(a)  The  contractor  can  earn  award  fee,  or 
base  fee,  if  any,  from  a  minimum  of  zero 
dollars  to  the  maximum  stated  in  NASA  FAR 
Supplement  clause  1852.21&-85.  "Estimated 
Cost  and  Award  Fee"  in  this  contract.  All 
award  fee  evaluations,  with  the  exception  of 
the  last  evaluation,  will  be  interim 
evaluations.  At  the  last  evaluation,  which  is 
final,  the  Contractor's  performance  for  the 
entire  contract  will  be  evaluated  to  determine 
total  earned  award  fee.  No  award  fee  or  base 
fee  will  be  paid  to  the  Contractor  if  the  final 
award  fee  evaluation  is  "poor/ 
unsatisfactory." 

(b)  Beginning  6*  months  after  the  effective 
date  of  this  contract,  the  Government  will 
evaluate  the  Contractor's  interim 
performance  every  6*  months  to  monitor 
Contractor  performance  prior  to  contract 
completion  and  to  provide  feedback  to  the 
Contractor.  The  evaluation  will  be  performed 
in  accordance  with  [identify  performance 
evaluation  plan]  to  this  contract.  The 
Contractor  may  submit  a  self-evaluation  of 
performance  for  each  period  under 
consideration.  These  self-evaluations  will  be 
considered  by  the  Government  in  its 
evaluation.  The  Government  will  advise  the 
Contractor  in  writing  of  the  evaluation 
results.  The  plan  may  be  revised  unilaterally 
by  the  Government  prior  to  the  beginning  of 
any  rating  period  to  redirect  emphasis. 

{c)(l)  Base  fee,  if  applicable,  will  be  paid 
in  [Insert  "monthly",  or  less  frequent  period] 
installments  based  on  the  percent  of 
completion  of  the  work  as  determined  by  the 
Contracting  Officer. 

(2)  Interim  award  fee  payments  will  be 
made  to  the  Contractor  based  on  each  interim 
evaluation.  The  amount  of  the  interim  award 
fee  payment  is  limited  to  the  lesser  of  the 
interim  evaluation  score  or  80  percent  of  the 
fee  allocation  to  that  p>eriod  less  any 
provisional  payments  made  during  the 
period.  All  interim  award  fee  payments  will 
be  superseded  by  the  final  award  fee 
determination. 

(3)  Provisional  award  fee  payments  will 
[insert  "not"  if  applicable]  be  made  under 
this  contract  pending  each  interim 
evaluation.  If  applicable,  provisional  award 
fee  payments  will  be  made  to  the  Contractor 
on  a  [insert  the  frequency  of  provisional 
payments  (not  more  often  than  monthly)] 
basis.  The  amount  of  award  fee  which  will 
be  provisionally  paid  in  each  evaluation 
period  is  limited  to  (Insert  a  percent  not  to 
exceed  80  percent]  of  the  prior  interim 
evaluation  score  (see  [insert  applicable  cite]). 
Provisional  award  fee  payments  made  each 
evaluation  period  will  be  superseded  by  the 
interim  award  fee  evaluation  for  that  period. 
If  provisional  payments  made  exceed  the 
interim  evaluation  score,  the  Contractor  will 


either  credit  the  next  payment  voucher  for 
the  amount  of  such  overpayment  or  refund 
the  difference  to  the  Government,  as  directed 
by  the  Contracting  Officer.  If  the  Government 
determines  that  (i)  the  total  amount  of 
provisional  fee  payments  will  apparently 
substantially  exceed  the  anticipated  final 
evaluation  score,  or  (ii)  the  prior  interim 
evaluation  is  "poor/unsatisfactory."  the 
Contracting  Officer  will  direct  the  suspension 
or  reduction  of  the  future  payments  and/or 
request  a  prompt  refund  of  excess  payments 
as  appropriate.  Written  notification  of  the 
determination  will  be  provided  to  the 
Contractor  with  a  copy  to  the  Deputy  Chief 
Financial  Officer  (Finance).  This 
determination  is  not  subject  to  the  Disputes 
clause. 

(4)  All  interim  (and  provisional,  if 
applicable)  fee  payments  will  be  superseded 
by  the  fee  determination  made  m  the  final 
award  fee  evaluation.  The  Government  will 
then  pay  the  Contractor,  or  the  Contractor 
will  refund  to  the  Government  the  difference 
between  the  final  award  fee  determination 
and  the  cumulative  interim  (and  provisional, 
if  applicable)  fee  payments.  If  the  final  award 
fee  evaluation  is  "poor/unsatisfactory",  any 
base  fee  paid  will  be  refunded  to  the 
Government. 

(5)  Payment  of  base  fee,  if  applicable,  will 
be  made  based  on  submission  of  an  invoice 
by  the  Contractor.  Payment  of  award  fee  will 
be  made  by  the  [insert  payment  office]  based 
on  [Insert  method  of  making  award  fee 
payment,  e.g.,  issuance  of  a  unilateral 
modification  by  the  Contractmg  Officer]. 

(d)  Award  fee  determinations  made  bv  the 
Government  under  this  contract  are  not 
subject  to  the  Disputes  clause. 
*  I A  period  of  time  greater  or  lesser  than  6 
months  may  be  substituted  in  accordance 
with  1816.404-272(a)  I 

(End  of  clause) 

1852.216-78    Firm  Fixed  Price. 

As  prescribed  in  1816.202-70,  insert 
the  following  clause: 


Firm  Fixed  Price 
(December  1988) 

The  total  firm  fixed  price  of  this  contract 
is  S        (Insert  the  appropriate  amount] 
(End  of  clause) 

1852.216-80,1852.216-81     [Revised] 

14.-15.  Sections  1852.216-80  and 
1852.216-81  are  revised  to  read  as 
follows: 

1852.216-80    Task  Ordering  Procedure. 

As  prescribed  in  1816.506-70,  insert 
the  following  clause: 

Task  Ordering  Procedures 
(October  1996) 

(a)  Only  the  Contracting  Officer  may  issue 
task  orders  to  the  Contractor,  providing 
specific  authorization  or  direction  to  perform 
work  within  the  scope  of  the  contract  and  as 
specified  in  the  schedule.  The  Contractor 
may  incur  costs  under  this  contract  in 
performance  of  task  orders  and  task  order 
modifications  issued  in  accordance  with  this 


clause  No  other  costs  are  authorized  unless 
otherwise  specified  in  the  contract  or 
expressly  authorized  by  the  Contracting 
officer. 

(b)  Prior  to  issuing  a  task  order,  the 
Contracting  Officer  shall  provide  the 
Contractor  with  the  following  date: 

( 1 )  A  functional  description  of  the  work 
identifying  the  objectives  or  results  desired 
from  the  contemplated  task  order. 

(2)  Proposed  performance  standards  to  be 
used  as  criteria  for  determining  whether  the 
work  requirements  have  been  met 

(3)  A  request  for  a  task  plan  from  the 
Contractor  to  include  the  technical  approach, 
period  of  performance,  appropriate  cost 
information,  and  any  other  information 
required  to  determine  the  reasonableness  of 
the  Contractor's  proposal. 

(c)  Within calendar  days  after  receipt 

of  the  Contractmg  Officers  request,  the 
Contractor  shall  submit  a  task  plan 
conforming  to  the  request. 

(d)  After  review  and  any  necessarj- 
discussions,  the  Contracting  Officer  may 
issue  a  task  order  to  the  Contractor 
containing,  as  a  minimum,  the  following: 

(1)  Date  of  the  order. 

(2)  Contract  number  and  order  number. 

(3)  Functional  description  of  the  work 
identifying  the  objectives  or  results  desired 
from  the  task  order,  including  sp»ecial 
instructions  or  ether  information  necessary 
for  p)erformance  of  the  task 

(4)  Performance  standards,  and  where 
appropriate,  quality  assurance  standards 

(5)  Maximum  dollar  amount  authorized 
(cost  and  fee  or  price).  This  includes 
allocation  of  award  fee  among  award  fee 
periods,  if  applicable. 

(61  .\n\  other  resources  (travel,  materials, 
equipment,  facilities,  etc.)  authorized 

[7]  Delivery/performance  schedule 
including  start  and  end  dates, 

(8)  If  contract  funding  is  by  individual  task 
order,  accounting  and  appropriation  data 

(e)  The  Contractor  shall  provide 
acknowledgement  of  receipt  to  the 

Contracting  Officer  within calendar  days 

after  receipt  of  the  task  order 

(f)  If  time  constraints  do  not  permit 
issuance  of  a  fully  defined  task  order  in 
accordance  with  the  procedures  described  in 
paragraphs  (a)  through  (d).  a  task  order  which 
includes  a  ceiling  price  may  be  issued 

(g)  The  Contracting  officer  may  amend 
tasks  in  the  sa.me  manner  in  v»  hich  thp\  are 
issued. 

(h)  in  the  event  of  a  conflict  between  the 
requirements  of  the  task  order  and  the 
Contractors  approved  task  plan,  the  task 
order  shall  prevail, 

(End  of  clause) 
Alternate  I 
(October  1996) 

As  prescribed  in  1816  506-70  insert  the 

following  paragraph  (i)  if  the  contract  does 
not  include  533.M  reporting: 

(i)  Contractor  shall  submit  monthly  task 
order  progress  reports  As  a  minimum,  the 
reports  shall  contain  the  following 
information: 

( 1 )  Contract  number,  task  order  number. 
and  date  of  the  order 
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(2)  Task  ceiling  price. 

(3)  Cost  and  hours  incurred  to  date  for  each 
issued  task 

(4)  Costs  and  hours  estimated  to  complete 
each  issued  task. 

(51  Significant  issues/problems  associated 
with  a  task. 

(6)  Cost  summary  of  the  status  of  ail  tasks 
issued  under  the  contract 

1 852.2 1 6-8 1     Estimated  Cost 

As  prescribed  in  1816.307-70(d), 
insert  the  following  clause: 

Estimated  cost 

(December  1988) 

The  total  estimated  cost  for  complete 
performance  of  this  contract  is  S         [Insert 
total  estimated  cost  of  the  contract).  See  FAR 
clause  52  21f>-n.  Cost  Contract — No  Fee.  of 
this  contract. 

(End  of  clause) 

1852.216-83,  1852.216-84.  1852.216-85 
[Revised] 

16.-17   Sections  1852.216-83. 
1852.216-84  and  1852.216-85  are 
revised  to  read  as  follows: 

1852.216-83     Fixed  Price  Incentive. 

.•\s  prescnbt^d  in  1816.405-70(c), 
insert  the  following  clause: 

Fixed  Price  Incentive 

(CXtober  1996) 

The  target  cost  of  this  contract  is  S . 

The  Target  profit  of  this  contract  is  S._ 


The  target  price  'target  cost  plus  target  profit) 

of  this  contract  is  S .  (The  ceiling  price 

isS .1 

The  cost  sharing  for  target  cost  underruns 

is:  Government percent:  Contractor 

percent. 

The  cost  sharing  for  target  cost  overruns  is: 

Government percent;  Contractor 

percent. 

(End  of  clause) 

1852.216-84    Estimated  Cost  and  Incentive 
Fee. 

.As  prescribt'd  in  181  h  405-70[dJ, 
insert  the  following  clause: 
hstimated  Cost  and  Incentive  Fee 
(October  1996) 

The  target  cost  of  this  contract  is  S . 

The  target  fee  of  this  contract  is  S .  The 

total  target  ( osl  and  target  fee  as 

( ontemplated  by  the  Incentive  Fee  clause  of 

this  contract  are  S . 

The  maximum  fee  is  S . 

The  minimum  fee  is  S . 


The  cost  sharing  for  cost  underruns  is: 

Government percent;  Contractor 

^percent 


The  cost  sliaring  for  cost  overruns  is: 

Government percent;  Contractor 

p>ercent. 


(End  of  clause) 

1852.216-85 
Fee. 

.As  prescribed  in  1816.40: 
insert  the  following  clause: 


Estimated  Cost  and  Award 


-70(e). 


Estimated  Cost  and  .Award  Fee 
(September  1993) 

The  estimated  cost  of  this  contract  is 

S .  The  maximum  available  award  fee. 

excluding  base  fee.  if  any.  is  S .  The 

base  fee  is  $ .  Total  estimated  cost,  base 

fee.  and  maximum  award  fee  are  S . 

(End  of  clause) 
Alternate  I 
(September  1993) 

As  prescribed  in  1816.405-70(e).  insert  the 
following  sentence  at  the  end  of  the  clause: 

The  maximum  positive  performance 

incentive  is  $ .  The  maximum  negative 

performance  incentive  is  (1). 

(1)  For  research  development  hardware 
contracts,  insert  [equal  to  total  earned  award 
fee  (including  any  base  fee)].  For  production 
hardware  contracts,  insert  \Stota!  potential 
award  fee  amount,  including  any  base  feell. 

(End  of  clause) 

1852.216-87,  1852.216-88,  1852.216-89 
[Revised] 

18-19.  Sections  1852.216-87, 
1852.216-88  and  1852.216-89  are 
revised  to  read  as  follows: 

1852.216-87    Submission  of  Vouchers  tor 
Payment. 

As  prescribed  in  1816.307-70(e). 
insert  the  following  clause: 
Submission  of  Vouchers  for  PajTnent 
(December  1988) 

(a)  Public  vouchers  for  payment  of  costs 
shall  include  a  reference  to  this  contract 
[Insert  the  contract  number]  and  be 
forwarded  to: 

(Insert  the  mailing  address  for  submission 
of  cost  vouchers. I 

This  is  the  designated  billing  office  for  cost 
vouchers  for  purposes  of  the  Prompt  Payment 
clause  of  this  contract. 

(b)  The  Contractor  shall  prepare  vouchers 
as  follows: 

(1)  One  original  Standard  Form  (SF)  1034. 
SF  1035.  or  equivalent  Contractor's 
attachment. 

(2)  Seven  copies  of  SF  1034  A,  SF  1035A, 
or  equivalent  Contractor's  attachment. 

(3)  The  Contractor  shall  mark  SF  1034A 
copies  1,  2,  3.  4,  and  such  other  copies  as 
may  be  directed  by  the  Contracting  Officer  by 
insertion  in  the  memorandum  block  the 
names  and  addresses  as  follows: 

(i)  Copy  1  NASA  Contracting  Officer; 
(ii)  Copy  2  Auditor: 
(iii)  Copy  3  Contractor; 
(iv)  Copy  4  Contract  administration  office: 
and 
(v)  Copy  5  Project  management  office. 

(c)  Public  vouchers  for  payment  of  fee  shall 
be  prepwred  similarly  and  be  forwarded  to: 

[Insert  the  mailing  address  for  submission 
of  fee  vouchers] 

This  is  the  designated  billing  office  for  fee 
vouchers  for  purposes  of  the  Prompt  Payment 
clause  of  this  contract. 

(d)  In  the  event  that  amounts  are  withheld 
from  payment  in  accordance  with  provisions 
of  this  contract,  a  separate  voucher  for  the 


amount  withheld  will  be  required  before 
payment  for  that  amount  may  be  made. 

1852.216-88    Performance  Incentive. 

As  prescribed  in  1816.405-70(f). 
insert  the  following  clause: 

Performance  Incentive 
(January  1997) 

(a)  A  performance  incentive  applies  to  the 
following  hardware  item(s)  delivered  under 
this  contract:  (1). 

The  performance  incentive  will  measure 
the  performance  of  those  items  against  the 
salient  hardware  performance  requirement, 
called  "unit(s)  of  measurement.  "  e.g.,  months 
in  service  or  amount  of  data  transmitted, 
identified  below.  The  performance  incentive 
becomes  effective  when  the  hardware  is  put 
into  service.  It  includes  a  standard 
performance  level,  a  positive  incentive,  and 
a  negative  incentive,  which  are  described  in 
this  clause 

(b)  Standard  performance  level.  At  the 
standard  performance  level,  the  Contractor 
has  met  the  contract  requirement  for  the  unit 
of  measurement.  Neither  positive  nor 
negative  incentives  apply  when  this  level  is 
achieved  but  not  exceeded  The  standard 

performance  level  for  (1) is  established 

as  follows:  (2). 

(c)  Positive  incentive.  The  Contractor  earns 
a  separate  positive  incentive  amount  for  each 
hardware  item  listed  in  paragraph  (a)  of  this 
clause  when  the  standard  performance  level 
for  that  item  is  exceeded.  "The  amount  earned 
for  each  item  varies  with  the  units  of 
measurement  achieved,  up  to  a  maximum 
positive  performance  incentive  amount  of 

S  (3) per  item.  The  units  of  measurement 

and  the  incentive  amounts  associated  with 
achieving  each  unit  are  shown  below^  (4). 

(d)  Negative  incentive.  The  Contractor  will 
pav  to  the  Government  a  negative  incentive 
amount  for  each  hardware  item  that  fails  to 
achieve  the  standard  performance  level.  The 
amount  to  be  paid  for  each  item  varies  with 
the  units  of  measurement  achieved,  up  to  the 
maximum  negative  incentive  amount  of 

S  (5) ,  The  units  of  measurement  and  the 

incentive  amounts  associated  with  achieving 
each  unit  are  shown  below:  (6). 

(e)  The  final  calculation  of  positive  or 
negative  performance  incentive  amounts 
shall  be  done  when  performance  (as  defined 
by  the  unit  of  measurement)  ceases  or  when 
the  maximum  positive  incentive  is  reached. 

(1)  When  the  Contracting  Officer 
determines  that  the  performance  level 
achieved  fell  below  the  standard  performance 
level,  the  Contractor  will  either  pay  the 
amount  due  the  Government  or  credit  the 
next  payment  voucher  for  the  amount  due,  as 
directed  by  the  Contracting  Officer. 

(21  When  the  performance  level  exceeds 
the  standard  level,  the  Contractor  mav 
request  payment  of  the  incentive  amount 
associated  with  a  given  level  of  performance, 
provided  that  such  payments  shall  not  be 
more  frequent  than  monthly  When 
performance  ceases  or  the  maximum  positive 
incentive  is  reached,  the  Government  shall 
calc  ulate  the  final  performance  incentiv'e 
earned  and  unpaid  and  promptlv  remit  it  to 
the  contractor 

(f)  If  performance  cannot  be  demonstrated, 
through  no  fault  of  the  Contractor,  within 
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[insert  number  of  months  or  years j  after  the 
date  of  hardware  acceptance  by  the 
Government,  the  Contractor  will  be  paid 
[insert  percentage]  of  the  maximum 
performance  incentive. 

(g)  The  decisions  made  as  to  the  amount(s) 
of  pKDsitive  or  negative  incentives  are  subject 
to  the  Disputes  clause. 

(1)  Insert  applicable  item  number(s)  and/oi 
nomenclature 

(2)  Insert  a  specific  unit  of  measurement 
for  each  hardware  item  listed  in  (1)  and  each 
salient  characteristic,  if  more  than  one. 

(3)  Insert  the  maximum  positive 
performance  incentive  amount  (see 
1816.402-270(e)  (Hand  (2)). 

(4)  Insert  all  units  of  measurement  and 
associated  dollar  amounts  up  to  the 
maximum  performance  incentive. 

(5)  Insert  the  appropriate  amount  in 
accordance  with  1816,402-270(e). 

(6)  Insert  all  units  of  measurement  and 
associated  dollar  amounts  up  to  the 
maximum  negative  performance  incentive. 

(End  of  clause) 

1852.216-89    Assignment  and  release 
forms. 

As  prescribeci  at  1816.307-70(f), 
insert  the  following  clause: 
.'\ssignment  and  Release  Forms 
(October  1996) 

The  Contractor  shall  use  the  following 
forms  to  fulfill  the  assignment  and  release 
requirements  of  FAR  Clause  52.216-7, 
Allowable  Cost  and  Payment,  and  FAR 
Clause  52.216-13.  Allowable  Cost  and 
Payment  (Facilities): 

NASA  Form  778.  Contractor's  Release 

NASA  Form  779.  .Assignees  Release 

NASA  Form  780.  Contractor's  .Assignment  of 

Refunds.  Rebates.  Credits,  and  Other 

Amounts 
Computer  generated  forms  are  acceptable, 
provided  that  thev  comply  with  FAR  Clause 
52.253-1. 

(End  of  clause) 

(FR  Doc.  97-1240  Filed  1-22-97:  8:45  am] 

BILLING  CODE  7510-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1002 

[STB  Ex  Parte  No.  542  (Sub-No.  1)] 

Regulations  Governing  Fees  For 
Services  Performed  in  Connection 
With  Licensing  and  Related  Services — 
1997  Update 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  adopts  its  1997 
User  Fee  Update  and  revises  its  fee 
schedule  at  this  time  to  recover  the  cost 
associated  with  the  January  1997 
Government  salary  increases  and 


increases  in  Federal  Register 

publication  costs. 

EFFECTIVE  DATE:  These  rule  are  effective 
on  February  24.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  M.  King,  (202)  927-5249,  or 
David  T.  Groves.  (202)  927-6395.  [TDD 
for  the  hearing  impaired:  (202)  927- 
5721.] 

SUPPLEMENTARY  INFORMATION:  The 

Board's  regulations  at  49  CFR  1002.3 
require  the  Board's  user  fee  schedule  to 
be  updated  annually.  The  Board's  fees 
are  revised  based  on  the  cost  study 
formula  set  forth  at  49  CFR  1002.3(d), 
Also,  in  some  previous  years,  selected 
fees  were  modified  to  reflect  new  cost 
study  data  or  changes  in  Board  or 
Interstate  Commerce  Commissinn  fee 
policy. 

The  Board's  regulations  at  49  CFR 
1002  3(a)  provide  that  the  entire  fee 
schedule  or  selected  fees  can  be 
modified  more  than  once  a  year,  if 
necessary  Because  Board  employees 
will  receive  a  salary  increase  of  3.33% 
in  January  1997,  we  are  updating  our 
user  fees  to  recover  our  increased 
personnel  cost.  This  update  also  reflects 
the  increased  Federal  Register 
publication  costs,  which  became 
effective  on  January  1.  1997.  All  fees 
will  be  updated  based  on  our  cost 
formula  at  49  CFR  1002.3(d) 

In  Central  Power  &■  Light  Company  v. 
Southern  Pacific  Transportation 
Company.  No.  41242  (STB  sened  Dec. 
31.  1996),  the  Board  indicated  that  in 
certain  cases  "bottleneck"  rate  relief 
would  be  available  in  connection  with 
the  filing  of  a  competitive  access 
complaint.  The  Board  is  adding  a  new 
Fee  Item  56(iv),  Competitive  access 
complaints,  to  cover  that  activitv 

In  Class  Exem.  For  The  Construction 
of  Connecting  Track.  1  S.T.B  75  (1996), 
the  Board  adopted  new  regulations  at  49 
CFR  1150  36  that  provide  for  a  class 
exemption  for  the  construction  and 
operation  of  connecting  railroad  track. 
We  are  adding  new  Fee  Item  12(ii), 
Notice  of  exemption  under  49  CFR 
1150.36,  to  cover  that  activity.  Also,  to 
conform  with  other  fee  items,  we  are 
providing  a  separate  Fee  Item  12(iii), 
Petition  for  exemption  under  49  U.S.C. 
10502  involving  construction  of  rail 
lines. 

Because  the  Board  only  recently 
revised  the  fees  for  forma!  complaints  in 
Fee  Items  56  (i)-(iii)  in  the  Regulations 
Governing  Fees  For  Sen-ices  Performed 
in  Connection  with  Licensing  and 
Related  Sen-ices— 1996  Update.  61  FR 
66229  (December  17,  1996),  the  fees  for 
those  items  will  remain  at  current 
levels 


The  fee  increases  involved  here  result 
only  from  the  mechanical  application  of 
the  update  formula  at  49  CFR  1002  3(d), 
that  was  adopted  through  notice  and 
comment  procedures  in  Regulations 
Governing  Fees  for  Senices — 1987 
Update.  4  I.C.C.2d  137  (1987). 
Therefore,  we  believe  that  good  cause 
exists  for  finding  that  notice  and 
comment  is  unnecessary  for  this 
proceeding.  See  Regulations  Governing 
Fees  for  Senires — 1990  Update.  7 
I.C.C.2d  3  (1990).  Regulations  Governing 
Fees  for  Senices— 1991  Update.  8 
I.C.C.2d  13  (1991),  and  Regulations 
Governing  Fees  for  Senices — 1993 
Update.  9  I.C  C.2d  855  (1993). 

We  conclude  that  the  fee  changes, 
which  are  being  adopted  here,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  Board's  regulations  provide 
for  waiver  of  filing  fees  for  those  entities 
that  can  make  the  required  showing  of 
financial  hardship. 

Additional  information  is  contained 
in  the  Board's  decision.  To  obtain  a 
copy  of  the  full  decision,  write,  call,  or 
pick  up  in  pp-'son  from  DC  News  &  Data, 
Inc.,  Room  2229.  1201  Constitution 
Avenue  N.W.,  Washington.  DC  20423 
Telephone:  (202)  289-4357  4359 
lAssistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721! 

List  of  Subjects  in  49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers.  Freedom 
of  information.  User  fees. 

Decided:  January  13,  1997 

Bv  the  Board.  Chairman  Morgan  and  Vice- 
Chairrnan  Owen 

Vemon  A.  Williams, 

Secretary 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1002 
of  the  Code  of  Federal  Regulations  is 

amended  as  fi  Hows: 

PART  1002— FEES 

1   The  authont\  citation  for  part  1002 
continues  to  read  as  follows. 

Aufhorit>-:  5  U.S.C.  552(a)(4)(A)  and  553; 
31  U.S.C.  9701  and  49  US  C.  721(a) 

2.  Section  1002.1  is  amended  bv 
revising  paragraphs  (a),  (b).  (c),  and 
(e)(1)  and  the  chart  in  paragraph  (f)(6)  to 
read  as  follows: 

§  1002.1     Fees  tor  records  search,  review, 
copying,  ceniflcation.  and  related  services. 
*         *  •         *         « 

(aj  Certificate  of  the  Secretary,  510.00. 

(b)  Service  involved  in  examination  of 
tariffs  or  schedules  for  preparation  of 
certified  copies  of  tariffs  or  schedules  or 
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extracts  therefrom  at  the  rate  of  S25.00 
per  hour. 

(c)  Ser\'ice  involved  in  checking 
records  to  be  certified  to  determine 
authenticity,  including  clencal  work, 
etc..  incidental  thereto,  at  the  rate  of 
S17.00  per  hour, 
*        •         •         •        « 

(e)  *   *    * 

( 1 )  .A  fee  of  $44,00  per  hour  lor 
professional  staff  time  will  be  charged 
when  it  is  required  to  fulfill  a  request 
for  .ADP  data. 

***** 

(n  •  *  * 

(b)  •    •    ♦ 


Type  of  proceeding 


Fee 


Grade 

Rate 

GS-l  

S7  37 

GS-2 

802 

GS-3 

904 

GS-4 

10  15 

GS-5 

11.35 

GS-6 

1266 

GS-7 

14.06 

GS-8 

1558 

GS-9 

GS-10  

17.20 
18.95 

GS-^  1  

20.82 

GS-12  

24.95 

GS-13  

29  67 

GS-14       

35  06 

GS-15  and  over  

41.24 

3   In  §  1002  2.  paragraph  (f)  is  revised 
to  read  as  follows: 

§1002.2     Filing  fees. 
***** 

(f)  Schedule  of  filing  fees. 


Type  of  proceeding 


Fee 


Part  I:  Non-Rail  Applications 
or  Proceedings  to  Enter 
Upon  a  Particular  Financial 
Transaction  or  Joint  Ar- 
rangement 

(1)  An  application  for  the  pooling     S2,500. 
or  division  of  traffic. 

(2)  An  application  invofving  tfTe        S",20C 
purchase,  lease,  consolidation, 
merger,  or  acquisition  of  con- 
trol of  a  motor  carrier  of  pas- 
sengers under  49  U  S  C 
U303 

(3)  An  application  for  approval  o!     S"6  500 
a  rHDn-rail  rate  association 
agreement.  49  U.S  C   ^3706. 

(4)  An  application  for  approval  of 
an  amendment  to  a  non-raii 
rate  association  agreement: 
(i)  Significant  ar'endment  '  S2,700. 
(ii)  M'oor  amerxlm^n! 360. 

(5.'  An  apolication  ior  temporary       S300 

duthorir,  to  operate  a  rnoior 

earner  of  pc^.^engers.  49 

U.SC    M303{i). 
(6)-('C;  :Recen/edl 


Part  II:  Rail  Licensing  Pro- 
ceedings other  than  Aban- 
donment or  Discontinuance 
Proceedings 

(11)  (i)  An  application  for  a  cer- 
tificate authorizing  the  exten- 
sion, acquisition,  or  operation 
of  lines  of  railroad  49  U  S.C. 
10901 

(ii)  Notice  of  exemption  under 
49  CFR  1150-31-1150.35. 
(iii)  Petition  for  exemption 
under  49  U.S.C.  10502 
(12)  (i)  An  application  involving 
the  construction  of  a  raii  line. 
(ii)  A  notice  of  exemption  in- 
volving construction  of  a  rail 
line  under  49  CFR  1150.36. 
(ill)  A  petition  for  exemption 
under  49  U.S.C.  10502  in- 
volving construction  of  a  rail 
line, 

(13)  A  Feeder  Line  Development 
Program  application  filed 
under  49  U.S.C. 
l0907(b)(1)(A)(i)or 
10907(b)(1)(A)(ii). 

(14)  (i)  An  application  of  a  class 
II  or  class  III  carrier  to  acquire 
an  extended  or  additional  rail 
line  under  49  U.S.C.  10902. 
(ii)  Notice  of  exemption  under 

49  CFR  1150,41-1150.45 
(lii)  Petition  for  exemption 
under  49  U.S.C    '0502  re- 
lating to  an  exemption  from 
the  provisions  of  49  U.S.C. 
10902. 

(15)  A  notice  of  a  modified  cer- 
tificate of  public  convenience 
and  necessity  under  49  CFR 
1150.21-1150.24. 

(16)-(20)  (Reserved] 

Part  III:  Rail  Abandonment  or 
Discontinuance  of  Trans- 
f)ortation  Services  Proceed- 
ings 

(21)  (I)  An  application  for  author- 
ity to  aijandon  all  or  a  portion 
of  a  line  of  railroad  or  dis- 
continue operation  thereof  filed 
by  a  railroad  lexcep!  applica- 
tions filed  b>  Consolidated  Rail 
Corporation  pursuant  to  the 
Northeast  Rail  Service  Act 
(Subtitle  E  of  Title  XI  of  Pub. 

L  97-35),  bankrupt  railroads. 

or  exempt  abandonments 

(ii)  Notice  of  an  exempt  aban- 
donment or  discontinuance 
under  49  CFR  V5?50 

(iii)  A  petition  tor  exemption 
under  49  U  S.C.  10502. 

(22)  An  application  for  autfronty 
to  abarvJon  all  or  a  portion  of 

a  line  of  a  railroad  or  operation 
ttiereof  filed  by  Consolidated 
Rail  Corporation  pursuant  to 
Northeast  Rail  Service  Act. 

(23)  AtiarxJonnnents  filed  tiy 
t)ankrupt  railroads. 


S4.300. 

SI. 100. 
37,500. 
S44,500. 

81,100. 

344,500. 
32,600, 

33,700. 

31,100. 
83.900 

31 .000. 


313,200. 


52,200. 

33.800. 
3250. 


I  31,100. 


Type  of  proceeding 

Fee 

(24)  A  request  for  waiver  of  filing 

31,000. 

requirements  for  abandonment 

application  proceedings. 

(25)  An  offer  of  financial  assist- 

3900. 

ance  under  49  U.S.C.  10904 

relating  to  the  purchase  of  or 

subsidy  for  a  rail  line  proposed 

for  at)andonment. 

(26)  A  request  to  set  terms  and 

313,500. 

conditions  for  the  sale  of  or 

subsidy  for  a  rail  line  proposed 

to  be  abandoned. 

(27)  A  request  for  a  trail  use 

SI  50. 

condition  In  an  abandonment 

proceeding  under  16 

U.S.C.1247(d), 

(28)-(35)  [Reserved] 

Part  IV:   Rail  Applications  to 

Enter  Upon  a  Particular  Fi- 

nancial     Transaction      or 

Joint  Arrangement 

(36)  An  application  for  use  of  ter- 

311,300. 

minal  facilities  or  other  appli- 

cations under  49  U.S.C,  1 1 102. 

(37)  An  application  for  ttie  pool- 

36,100. 

ing  or  division  of  traffic.  49 

U.S.C.  11322. 

(38)  An  application  for  two  or 

more  carriers  to  consolidate  or 

merge  their  properties  or  fran- 

chises (or  a  part  thereof)  into 

one  corporation  for  ownership, 

management,  and  operation  of 

the  properties  previously  in 

separate  ownership.  49  U.S.C. 

11324. 

(i)  Major  transaction  

3889.500 

(ii)  Significant  transaction 

3177.900. 

(lii)  Minor  transaction 

34  700 

(Iv)  Notice  of  an  exempt  trans- 

31,000. 

action  under  49  CFR 

1180.2(d). 

(v)  Responsive  application 

$4,700. 

(vl)  Petition  for  exemption 

55,600. 

under  49  U.S.C.  10502. 

(39)  An  application  of  a  non-car- 

rier to  acquire  control  of  two  or 

nx>re  carriers  through  owner- 

ship of  stock  or  otherwise.  49 

U.S.C.  11324: 

(i)  Major  transaction  

3889,500. 

(il)  Significant  transaction  

3177,900. 

(ill)  Minor  transaction 

34  700 

(iv)  A  notice  of  an  exempt 

3850. 

transaction  under  49  CFR 

1180.2(d). 

(v)  Responsive  application  

34,700. 

(vl)  Petition  for  exemption 

35.600. 

under  49  U.S.C.  10502. 

(40)  An  application  to  acquire 

trackage  rights  over,  joint  own- 

ership in,  or  joint  use  of  any 

railroad  lines  owned  and  oper- 

ated by  any  other  carrier  and 

terminals  incidental  thereto.  49 

U.S.C,  11324: 

(i)  Major  transaction  

3889,500. 

(ii)  Significant  transaction 

3177,900. 

(iii)  Minor  transaction 

34  700 

(iv)  Notice  of  an  exempt  trans- 

3750. 

action  under  49  CFR 

1180.2(d). 

(v)  Responsive  application 

S4.700. 

UMI 
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Type  of  proceeding 

(vi)  Petition  for  exemption 
under  49  U.S.C.  10502. 

(41 )  An  application  of  a  earner  or 
earners  to  purchase,  lease,  or 
contract  to  operate  the  prop- 
erties of  another,  or  to  acquire 
control  of  another  by  purchase 
of  stock  or  otherwise.  49 
U.S.C.  11324; 

(i)  Major  transaction  

(ii)  Significant  transaction  

(ill)  Minor  transaction 

(IV)  Notice  of  an  exempt  trans- 
action under  49  CFR 
1180.2(d). 

(v)  Responsive  application 

(vi)  Petition  for  exemption 
under  49  U.S.C.  10502. 

(42)  Notice  of  a  )oint  project  In- 
volving relocation  of  a  rail  line 
under  49  CFR  1180.2(d)(5). 

(43)  An  application  for  approval 
of  a  rail  rate  association 
agreement  49  U.S.C.  10706 

(44)  An  application  for  approval 
of  an  amendment  to  a  rail  rate 
association  agreement, 

49  U.S.C.  10706: 

(i)  Significant  amendment  

(ii)  Minor  amendment  

(45)  An  application  for  authonty 
to  hold  a  position  as  officer  or 
director  under  49  U.S.C. 
11328. 

(46)  A  petition  for  exemption 
under  49  U.S.C.  10502  (other 
than  a  rulemaking)  filed  by  rail 
earner  not  otherwise  covered. 

(47)  National  Railroad  Pas- 
senger Corporation  (Amtrak) 
conveyance  proceeding  under 
45  U.S.C.  562. 

(48)  National  Railroad  Pas- 
senger Corporation  (Amtrak) 
compensation  proceeding 
under  Section  402(a)  of  the 
Rail  Passenger  Service  Act. 

(49)-(55)  (Reserved] 
Part  V:  Formal  Proceedings: 

(56)  A  formal  complaint  alleging 
unlawful  rates  or  practices  of 
rail  carriers,  motor  earners  of 
passengers  or  motor  earners 
of  household  goods: 
(i)  A  formal  complaint  filed 
under  the  coal  rate  guide- 
lines (Stand-Alone  Cost 
Methodology)  alleging  un- 
lawful rates  and/or  practices 
of  rail  carriers  under  49 
U.S.C.  10704(c)(1)  except  a 
complaint  filed  by  small 
shipper, 
(ii)  A  formal  complaint  involv- 
ing rail  maximum  rates  filed 
by  a  small  shipper, 
(ill)  All  other  formal  complaints 
(except  competitive  access 
complaints). 
(iv)  Competitive  access  conv 
plaints. 


Fee 


Type  of  proceeding 


Fee 


S5,500. 


3889,500. 
3177,900. 
34,700. 
3850. 


54,700. 
83,900. 

31,500. 
341,600. 


S7.700. 

360. 
3450. 


34.800. 


SI  50. 


3150. 


323,300. 


31,000. 


32,300 


3150. 


(57)  A  complaint  seeking  or  a 
petition  requesting  institution 
of  an  investigation  seeking  the 
prescnption  or  division  of  jOint 
rates  or  charges,  49  U.S.C, 
10705, 

(58)  A  pietition  for  declaratory 
order: 

(0  A  petition  for  declaratory 
order  involving  a  dispute 
over  an  existing  rate  or 
pr3ctice  which  is  com- 
parable to  a  complaint  pro- 
ceeding, 

(II)  All  other  petitions  for  de- 
claratory order, 

(59)  An  application  for  shipper 
antitrust  immunity,  49  U  S,C, 
'0706(a)(5)(A), 

(50)  Labor  arbitration  proceed- 
ings, 

(61 )  Appeals  to  a  Surface  Trans- 
portation Board  decision  and 
petitions  to  revoke  an  exemp- 
tion pursuant  to  49  U,S,C. 
10502(d). 

(62)  Motor  earner  undercharge 
proceedings 

(53)-(75)  [Reserved] 
Part  VI:  Informal  Proceedings 

(76)  An  application  for  authority 
to  establish  released  value 
rates  or  ratings  for  motor  ear- 
ners and  freight  forwarders  of 
household  goods  urxJer  49 
U,S,C,  14706, 

(77)  An  application  for  special 
permission  for  short  notice  or 
the  waiver  of  other  tanff  put>- 
lishing  requirements, 

(78)  (i)  The  filing  of  tanffs.  in- 
cluding supplements,  or  con- 
tract summaries. 


(11)  Tanffs  transmitted  by  fax  , 

(79)  Special  docket  applications 
from  rail  and  water  earners: 
(I)  Applications  involving 

325.000  or  less. 
(ii)  Applications  involving  over 
325,000 

(80)  Informal  complaint  atxiut  rail 
rate  applications. 

(81)  Tanff  reconciliation  petitions 
from  motor  common  earners: 
(i)  Petitions  involving  325.000 

Of  less, 
(ii)  Petitions  involving  over 
325,000, 

(82)  Request  for  a  determination 
of  the  applicability  or  reason- 
ableness of  motor  earner  rates 
under  49  U,S,C,  13710(a)(2) 
and  (3), 

(83)  Filing  of  (jocuments  for  rec- 
ordation, 49  use,  ilSO'  and 
49  CFR  1177,3(0, 

(84)  Informal  opinions  at>ou1  rate 
applications  (all  modes). 


35.200. 


svooo 


S-.400 
34.200. 

3150, 
3150, 

3150 
3700, 


370, 


$■  per 
page. 
(314 
mint- 
mum 
charge  ) 

Si  per 
page. 


$45. 
390. 
3350. 

345, 
390, 
Si  00 


324  per 
docu- 
ment. 

3150, 


Type  of  proceeding 


Fee 


(85j  A  railroad  accounting  inter-       3650 
pretation 

(86)  An  operational  interpretation  i  3850. 
(87)-(95)  [Reserved] 

Part  VII:  Services 

(96)  Messenger  delivery  ct  deci-  S"9  per 
sion  to  a  railroad  carriers  delivery 
Washington  DC,  agent, 

(97)  Request  for  service  or  Si 4  per 
pleading  list  tor  proceedings,  list, 

(98i  (i)  Processing  tne  paper-  Sl50, 

work  related  to  a  request  for 
the  Carload  Waybill  Sample  to 
be  used  m  a  Surface  Trans- 
portation Board  or  State  pro- 
ceeding that  does  not  require 
a  Feoera^  RE3;S'Ek  notice. 
(I!)  Processing  the  paperwork        S-iOO 

related  to  a  request  tor  Car- 
load Waybill  Sample  to  be 

used  for  reasons  other  than 

a  Surface  "'"ransportation 

Board  or  State  proceeding 

that  requires  a  i^ederal 

ReG'Ster  notice 
(99)  (i)  Application  fee  for  the  S'OO 

Surface  Transportation 
Board's  Practitioners'  Exam 
(ii)  Practitioners  Exam  infer-         S25 

mation  Package 
COO)  Uniform  Railroad  Costing 
System  (URCSi  software  and 
information 
(0  Initial  PC  version  uRCS  350 

Phase  111  software  program 

and  manual 
(ii)  Updated  URCS  PC  version     SiO, 

Phase  Mi  cost  file,  i(  com-       i 

puter  disk  provided  by  re-       I 

questor 
(111,1  Updated  URCS  PC  version     320 

Phase  III  cost  file,  if  conv 

puter  disk  provided  by  tne 

Board, 
(IV)  Public  requests  tor  Source     3500 

Codes  to  tne  PC  version 

URCS  Phase  ill 
(v)  PC  version  or  mainframe         3400 

version  URCS  Phase  li 
(vii  PC  version  or  mainframe        S5C 

version  Updated  Phase  n 

datatiases, 
(VII'  Public  requests  tor  Source     S'  500. 

Codes  to  PC  version  uRCS 

Phase  n 
(101)  Carload  Waybill  Sample 
data  on  recordable  compact 
disk  (R-CD; 
(i)  Requests  (or  Public  Use  3^50 

File  on  R-CD— First  Year 
(ii)  Requests  for  Putjiic  Use  Si 50 

File  on  R-CD  Each  Addi-        i 

tional  'Vear  | 

(III)  Wa /bill— Surface  Trans-         S65C 
poaation  Board  or  State  pro- 
ceedings on  R-CD — First 
Year 

(IV)  WaytHll — Surface  T'-ans-         S450 
portation  Board  or  State  pro- 
ceedings on  R-CD — Second 
Year  on  same  R-CD 
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Type  of  proceeding 


Fee 


(v)  Waybill — Sudace  Transpor-  .  S500 
tation  BoarcJ  of  State  pro- 
ceeding on  R-CD — Second 
Year  on  diflerent  R-CD 

(vi)  User  Guide  (or  latest  avail-     S50 
able  Cartoad  Waybill  Sam-     I 
pte.  I 


!FR  DcK..  9'-161  )  Fiifd  1-22-97;  8:45  ami 
BILLING  C006  491S-O0-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
P.D.  011697B] 

Atlantic  Tuna  Fisheries;  Fishery 
Closure 

AGENCY;  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NdAA), 
Commerce 

ACTION:  Closure. 


SUMMARY:  NMFS  has  determined  that 

the  Atlantic  bluefin  tuna  (ABTj 


!ru  idental  Other  category  has  attained 
its  1997  annual  quota.  Therefore,  the 
Incidental  Other  category  for  1997  will 
be  (.  l(ist'<i 

EFFECTIVE  DATE:  The  closure  of  the 
i.'icidental  Other  category  is  effective 
11:30  p.m.  local  time  on  lanuary  17. 
1997,  until  the  effective  date  of  a  quota 
adjustment,  if  any,  which  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly.  301-713-2347,  or  Mark  Murrav- 
Browm,  S08-281-9260 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 

NMFS  is  required,  under  285.20(b)(1). 
to  monitor  the  catch  and  landing 
statistics  and,  on  the  basis  of  these 
statistics,  to  project  a  date  when  the 
catch  of  ABT  will  equal  the  quota  and 
publish  a  Federal  Register 
announcement  to  i_.lose  the  applicable 
fishery. 


Incidental  Other  Category  Closure 

Implementing  regulations  for  the 
Atlantic  tima  fisheries  at  50  CFR  285.22 
provide  for  a  quota  of  1  mt  of  large 
medium  and  giant  ABT  to  be  harvested 
from  the  regulatory  area  by  vessels 
fishing  under  the  Incidental  Other 
category  quota  over  the  period  Januarv' 
1  -  IJecember  31.  Based  on  reported 
catch,  NMFS  has  determined  that  this 
quota  has  been  reached;  reported 
landings  as  of  January  16,  1997,  total 
1.23  mt.  Therefore,  retaining, 
possessing,  or  landing  large  medium  or 
giant  ABT  under  the  Incidental  Other 
category  quota  must  cease  at  11;30  p.m. 
local  time  on  January  17,  1997.  until  the 
effective  date  of  a  quota  adjustment,  if 
any,  which  will  be  published  in  the 
Federal  Register. 

Classification 

This  action  is  taken  under  50  CFR 
285.20(b)  and  50  CFR  285.22  and  is 
exempt  from  review  under  E.O.  12866. 

Authority:  16  U  S.C.  971  et  seq. 

Dated:  ianuary  16.  1997. 

Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Sen-ice. 

iFR  Doc.  97-1588  Filed  1-17-97;  2:48  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulatKDns.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 
[OH-236-FOR] 

Ohio  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

public  comment  period. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  on  a  proposed 
amendment  to  the  Ohio  abandoned 
mine  land  reclamation  plan  (hereinafter 
the  "Ohio  plan")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  30  U.S.C.  1201  et  seq., 
as  amended.  The  proposed  amendment 
which  was  published  April  17,  1996  (61 
FR  16731)  consists  of  changes  to 
provisions  of  the  Ohio  plan  pertaining 
to  the  acid  mine  drainage  set-aside 
program,  water  quality  improvement, 
project  eligibility,  and  remining 
incentives.  The  amendment  is  intended 
to  revise  the  Ohio  plan  to  be  consistent 
with  SMCRA,  as  amended. 
DATES:  Written  comments  must  be 
received  bv  4:00  p.m.,  [e.s.t.],  Februarv 
7,  1997. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  George 
Rieger,  Field  Branch  Chief,  at  the 
address  listed  below. 

Copies  of  the  Ohio  plan,  the  proposed 
amendment,  and  all  written  comments 
received  in  response  to  this  document 
will  be  available  for  public  review  at  the 
address  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive  one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 
George  Rieger.  Field  Branch  Chief, 

Appalachian  Regional  Coordinating 


Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  3 
Parkway  Center.  Pittsburgh,  PA 
15220,  telephone:  (412)  937-2153 
Ohio  Division  of  Mines  and 

Reclamation.  1855  Fountain  Square 
Court,  Columbus,  Ohio  43224. 
Telephone:  (614)  265-1076 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger.  Field  Branch  Chief. 
Appalachian  Regional  Coordinating 
Center,  Telephone:  (412)  937-2153. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Plan 

On  August  10.  1982,  the  Secretary  of 
the  Interior  approved  the  Ohio  plan. 
Background  information  on  the  Ohio 
plan,  including  the  Secretary's  findings, 
the  disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  m 
the  April  15,  1994,  Federal  Register  (59 
FR  17930).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  935.25. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  March  19,  1996. 
(Administrative  Record  No.  OH-2163) 
Ohio  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA  at  its 
own  initiative.  The  provisions  of  the 
Ohio  plan  that  it  proposes  to  amend  are: 
Acid  mine  drainage  set-aside  program, 
water  quality  improvement,  project 
eligibility,  and  remining  incentives.  The 
proposed  amendment  was  announced  in 
the  April  17,  1996,  Federal  Register  (61 
FR  16731). 

By  letter  dated  December  6.  1996 
(Administrative  Record  No.  OH-2163- 
12).  Ohio  submitted  revisions  to  the 
original  amendment.  At  page  4-2,  the 
following  language  is  inserted,  "to 
encourage  reclamation  in  conjunction 
with  active  mining  of  abandoned  areas 
causing  acid  mine  drainage  (AMD) 
within  approved  hydrologic  units  and 
in  other  areas  causing  AMD  within 
approved  hydrologic  units  and  in  other 
areas  through  the  funding  of  AMD 
remediation  projects  and  studies 
necessary  to  develop  pollution  plans." 
At  page  4-17,  Ohio  clarifies  that 
AMDAT  funds  are  being  used  to  collect 
and  analyze  data  necessary  to  qualifv' 
watersheds  as  hydrologic  units.  At  page 
4-19,  Ohio  is  revising  Stage  5  of  the 
project  selection  process  to  provide  for 
the  reclamation  of  abandoned  mine 


areas  causmg  AMD  in  conjunction  with 
active  mming.  Federal  abandoned  mine 
lands  funds  may  be  used  to  fund 
reclamation  of  abandoned  mine  lands 
causing  .^MD  under  certain  conditions. 

By  letter  dated  December  20,  1997 
(Administrative  Record  No.  OH-2163- 
13),  Ohio  submitted  an  additional 
revision.  A\  page  4-19.  Ohio  proposes  to 
delete  the  language  identified  as  Stage  5 
of  the  project  selection  process  The 
deletion  is  based  on  Ohio's 
understanding  that  such  language  is  not 
necessary  to  fulfill  its  goals  and 
objectives  regarding  the  use  of  the  acid 
mme  drainage  set-aside  funds  for  the 
restoration  of  watersheds  impacted  by 
acid  mine  drainage  from  abandoned 
coal  mines.  Sufficient  flexibility  exists 
within  its  program  to  manage  the  funds 
in  a  manner  that  will  achieve  its 
objectives 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  cntena  of  30  CFR 
732.15.  Specifically.  OSM  is  seeking 
comments  on  the  revisions  to  the  State's 
Plan  that  were  submitted  on  March  19, 
1996.  and  revised  on  December  6  and 
20.  1996  Comments  should  address 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Ohio  Plan. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenters  recommendations 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  .Appalachian  Regional 
Coordinating  Center  will  not  necessarily 
be  considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

IV,  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 
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Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
since  each  plan  is  drafted  and 
promulgated  by  a  specific  State  or  Tribe, 
not  by  OSM.  Decisions  on  proposed 
abandoned  mine  land  reclamation  plans 
submitted  by  a  State  or  Tribe  must  be 
based  solely  on  a  determination  of 
whether  the  submittal  is  consistent  with 
Title  rV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  whether  the  other 
requirements  of  30  CFR  Parts  884  and 
888  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  FoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations 


Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  15,  1997. 
Ronald  C.  Recker, 

Acting  Regional  Director.  Appalachian 

Regional  Coordinating  Center. 

|FR  Doc.  97-1600  Filed  1-22-97:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

49  CFR  Ch.  XI 

Negotiated  Rulemaking  Committee  to 
Revise  the  Motor  Carrier  Financial  and 
Operating  Data  Collection  Program; 
Meeting  and  Extension  of  Comment 
Period  on  Proposed  Establishment 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS).  DOT. 

ACTION:  Notice  of  meeting;  extension  of 
comment  period. 

SUMMARY:  The  Bureau  of  Transportation 
Statistics  (BTS)  has  proposed  the 
establishment  of  a  negotiated 
rulemaking  advisory  committee  (the 
Committee)  to  examine  the  relevant 
issues  and  attempt  to  reach  a  consensus 
in  developing  regulations  governing  the 
collection  of  financial  and  operating 
data  from  motor  carriers  of  property. 
Before  making  a  final  decision  on 
formation  of  the  Committee.  BTS  will 
hold  a  public  meeting  to  help  decide 
whether  a  negotiated  rulemaking 
advisory  committee  is  needed,  and,  if 
so,  to  help  determine  the  appropriate 
Committee  membership  and  issues  for 
consideration.  The  meeting  will  be  held 
Monday,  February  10.  1997.  9:30  am  to 
3:00  pm.  Eastern  Standard  Time.  BTS  is 
also  extending  the  comment  period  on 
the  proposal  to  estabhsh  the  negotiated 
rulemaking  committee,  on  the  proposed 
membership  of  the  Committee,  and  on 
the  proposed  issues  for  consideration  by 
the  Committee.  Persons  are  invited  to 
submit  applications  or  nominations  for 
membership  on  the  Committee.  The 
comment  period  is  extended  to  February 
28,  1997. 

DATES:  Meeting.  The  meeting  will  be 
held  Monday,  February  10,  1997.  9:30 
am  to  3:00  pm.  Eastern  Standard  Time. 

Comment  period.  Interested  parties 
may  file  comments  and  nominations  for 


committee  membership  on  or  before 
February  28,  1997. 

ADDRESSES:  Meeting.  The  meeting  will 
take  place  at  the  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  D.C.,  in  conference 
room  2230  of  the  Nassif  Building.  Since 
access  to  the  DOT  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  David 
Mednick  on  (202)  36&-8871  prior  to 
February  7.  Attendance  is  open  to  the 
interested  public  but  limited  to  space 
available. 

Comment  period.  When  sending 
comments  and/or  nominations,  send  the 
original  plus  three  copies.  Mail  to 
Docket  Clerk,  Docket  No.  BTS-96-1979, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Room  PL- 
401, Washington,  D.C.  20590. 
Commenters  desiring  notification  of 
receipt  of  comments  must  include  a 
stamped,  self-addressed  postcard.  The 
Docket  Clerk  will  date  stamp  the 
postcard  and  meiil  it  back  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Mednick,  Bureau  of 
Transportation  Statistics,  K-2,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590;  by  phone  at  (202)  366-6871;  by 
e-mail  at  david.mednick@bts.gov;  or  by 
Fax  at  (202) 366-3640. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  Section  103  of  the  ICC 
Termination  Act  of  1995,  Public  Law 
104-88,  109  Stat.  803  (1995)  (to  be 
codified  at  49  U.S.C.  14123),  the 
Secretary  of  Transportation  has 
authority  to  establish  regulations  for  the 
collection  of  certain  data  from  motor 
carriers  of  property  and  others.  On 
December  9,  1996,  BTS  published  a 
notice  in  the  Federal  Register  (the 
Notice)  proposing  to  establish  a 
negotiated  rulemaking  advisory 
committee  (the  Committee)  under  the 
Federal  Advisory  Committee  Act  and 
the  Negotiated  Rulemaking  Act.  61  FR 
64849.  The  Committee  would  consider 
the  relevant  issues  and  attempt  to  reach 
a  consensus  on  regulations  governing 
the  collection  of  financial  and  operating 
data  from  motor  carriers  of  property. 
This  effort  also  is  in  response  to  the 
President's  Regulatory  Reinvention 
Initiative,  which  specifically  directed 
agencies  to  increase  use  of  regulatory 
negotiation  in  rulemaking  proceedings. 
The  Committee  would  be  composed  of 
people  who  represent  the  interests  that 
would  be  substantially  affected  by  the 
rule. 

The  Notice  proposing  establishment 
of  the  Committee  listed  potential  topics 
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for  the  negotiated  rulemaking  process.  It 
also  hsted  entities  identified  as 
interested  parties  that  should  be 
included  in  the  negotiated  rulemaking 
process  either  directly  as  members  of 
the  Committee  or  as  part  of  a  broader 
caucus  of  similar  or  related  interests. 
The  Notice  requested  comments  on  the 
proposal  to  estabhsh  a  negotiated 
rulemaking  advisory  committee,  on  the 
proposed  membership  of  the 
Committee,  and  on  the  proposed  issues 
for  consideration  by  the  Committee. 
BTS  has  decided  to  supplement  its 
request  for  comments  by  (1)  holding  a 
public  meeting  on  this  matter;  and  (2) 
extending  the  comment  period  until 
after  the  public  meeting. 

Announcement  of  BTS  Public  Meeting 

To  better  determine  the  utility  of 
negotiating  a  rule  on  this  matter,  BTS 
will  hold  a  public  meeting  on  February 
10,  1997,  9:30  am  to  3:00  pm,  Eastern 
Standard  Time.  The  meeting  will  take 
place  at  the  U.S.  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Washington,  D.C.,  in  conference 
room  2230  of  the  Nassif  Building.  Since 
access  to  the  DOT  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  David 
Mednick  on  (202)  366-8871  prior  to 
February  7.  Attendance  is  open  to  the 
interested  pubUc  but  limited  to  space 
available.  Persons  with  a  disability 
requiring  special  services,  such  as  an 
interpreter  for  the  hearing  impaired, 
should  contact  Mr.  Mednick  at  (202) 
366-8871  at  least  seven  days  prior  to  the 
meeting. 

While  negotiated  rulemaking  would 
attempt  to  resolve  issues  surrounding 
the  motor  carrier  data  collection 
program,  several  initial  matters  deserve 
attention.  First,  do  we  need  to  amend 
the  existing  rule  and,  if  so,  is  negotiated 
rulemaking  the  best  process  for 
updating  the  motor  carrier  data 
collection  program?  Second,  if  so,  what 
are  the  core  issues  in  dispute  and 
differing  legitimate  needs  of  the 
interested  parties?  Third,  which 
organizations  or  interests  should  be 
represented  on  the  Committee? 

While  comments  received  have  been 
helpful,  BTS  does  not  have  enough 
information  to  determine  whether  to 
pursue  negotiated  rulemaking.  The 
public  meeting  will  bring  together  the 
various  interest  groups.  A  facilitator  will 
be  on  hand  to  help  develop  potential 
issues  and  promote  open  discussion.  In 
addition  to  helping  BTS  decide  whether 
to  pursue  the  negotiated  rulemaking,  it 
should  also  help  lay  the  groundwork  for 
the  proposed  Committee. 

All  those  interested  in  this 
rulemaking,  including  the  potential 


participants  listed  in  the  Notice  and 
those  submitting  apphcations  or 
nominations  for  membership,  are 
encouraged  to  attend. 

Extension  of  Comment  Period 

Because  BTS  has  not  reached  a  final 
decision  on  whether  to  use  a  negotiated 
rulemaking  process  for  this  rule,  it  is 
extending  the  comment  period  on  its 
proposal  published  December  19,  1996. 
61  FR  64849.  The  comment  period  is 
extended  to  February  28,  1997.  BTS  is 
soliciting  comments  on  the  proposal  to 
establish  a  negotiated  rulemaking 
advisory  committee,  on  the  proposed 
membership  of  the  Committee,  and  on 
the  proposed  issues  for  consideration  by 
the  Committee.  BTS  is  also  accepting 
applications  and  nominations  for 
membership  on  the  Committee.  Please 
refer  to  the  original  Notice  for  full 
details. 

Issued  in  Washington,  DC.  on  Januan'  16, 
1997. 

Robert  A.  Knisely, 

Deputy  Director,  Bureau  of  Transportation 
Statistics. 

(FR  Doc.  97-1580  Filed  1-22-97:  8:45  am] 

BILUNG  CODE  4910-FE-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 
RIN  1018-AA98 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Reopening  of 
Comment  Period  on  Reports  and  Other 
Data  Pertaining  to  the  Listing  of  the 
Bruneau  Hot  Springsnail 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  reopening  of  public 
comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildfife 
Service  (Service)  gives  notice  that  the 
comment  period  on  reports  and  other 
data  pertaining  to  the  listing  of  the 
Bruneau  hot  springsnail  [Pyrgulopsis 
bruneauensis)  is  reopened.  A  notice  of 
availability  that  opened  the  original 
public  comment  period  was  published 
on  September  12.  1995  (60  FR  47339). 
The  Service  extended  the  comment 
period  until  December  15.  1995,  in  a 
notice  pubfished  on  November  13,  1995 
(60  FR  56976).  The  Service  hereby 
reopens  the  comment  period  and 
solicits  new  information  and  public 
comment  on  all  information  and  data 
received  since  the  listing  of  the  species 
in  1993. 


DATES:  The  comment  period  is  reopened 
until  March  10,  1997.  Any  comments 
and  materials  received  by  the  closing 
date  will  be  considered  in  the  final 
determination. 

ADDRESSES:  Comments  and  materials 
concerning  the  reports  and  other 
information  pertaining  to  the  listing  of 
the  Bruneau  hot  springsnail  should  be 
submitted  to  the  U.S.  Fish  and  Wildhfe 
Service,  Snake  River  Basin  Office.  1387 
South  Vinnell  Way.  Room  368,  Boise, 
Idaho  83709.  Reports  and  other  data 
cited  in  this  notice,  and  public 
comments  and  other  materials  received 
will  be  available  for  pubuc  mspection 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruesink,  Supervisor,  at  the 
address  listed  above  (telephone  208/ 
378-5243,  facsxmiiri  208/378-5262). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Januar>-  25,  1993.  the  Service 
published  a  final  rule  in  the  Federal 
Register  deterr.  ining  the  Bruneau  hot 
springsnail  (P'.  gulopsis  bruneauensis) 
to  be  an  endangered  species  (58  FR 
5946).  In  its  decision  to  list  the 
springsnail  the  Service  reUed,  in  part, 
on  a  provisional  draft  of  a  U.S. 
Geological  Sur  *y  (USGS)  report 
(Berenbrock  Ifcji)  analyzing  the 
hydrology  of  the  geolhermal  aquifer  in 
the  Bruneau  Valley  area.  The  USGS 
provided  the  Service  with  the  draft 
report,  but  did  not  release  it  to  the 
pubUc  and  req   ested  that  the  Service 
not  release  the  report  to  the  public, 
pending  agenc    review  and  approval. 

On  May  7.  1993.  the  Idaho  Farm 
Bureau  Federation.  Ow\hee  Countv 
Farm  Bureau,  Idaho  Cattleman  s 
•Association,  ar  "  Owyhee  County  Board 
of  Supervisors  challenged  the  listing 
decision  on  several  grounds  in  a  lawsuit 
filed  in  United  States  District  Court  for 
the  District  of  Idaho.  The  plaintiffs 
argued  that  the  Service  committed  a 
number  of  procedural  errors  during  the 
listing  process,  including  not  allowing 
the  public  to  review  the  draft  USGS 
report.  On  December  14.  1993  the 
district  court  determined  that  the 
Ser\'ice  committed  several  procedural 
errors  and  set  aside  the  final  rule  listing 
the  springsnail  as  an  endangered 
species 

The  district  court  decision  was 
appealed  to  the  U'^ited  States  Court  of 
Appeals  for  the  Ninth  Circuit  by  two 
intervening  conservation  groups,  the 
Idaho  Conservation  League  and 
Committee  for  I   aho's  High  Desert.  On 
lune  29.  1995,  the  appellate  court 
overturned  the  district  court  decision 


3494 


Federal  Register  /  Vol.  62,  No.  15  /  Thursday,  January  23,  1997  /  Proposed  Rules 


and  reinstated  the  Bruneau  hot 
springsnail  to  the  endangered  species 
list.  However,  the  appellate  court 
concluded  that  the  Service  should  have 
made  the  draft  USGS  report  (i.e.. 
Berenbrock  1992)  available  for  public 
review,  as  the  Service  relied  largely  on 
this  report  to  support  the  final  listing 
rule.  The  appellate  court  directed  the 
Service  to  provide  an  opportunity  for 
public  comment  on  the  final  USGS 
report  and  to  reconsider  its  listing 
decision 

To  comply  with  the  court's  direction, 
the  Service  announced  that  the 
Berenbrock  (1992)  report,  and  other 
reports  and  data  pertaining  to  the  listing 
of  the  springsnail  were  available  for 
public  comment  until  November  13, 

1995.  in  a  notice  published  on 
September  12,  1995  (60  FR  47339). 
Because  of  a  request  from  Susan  E. 
Buxton  on  behalf  of  her  client  (John  B. 
Urquidi. )  &  i  Ranches,  Bruneau,  Idaho), 
the  Service  extended  the  public 
comment  period  until  December  15, 

1996,  in  a  notice  published  on 
November  13,  1995  (60  FR  56976). 
Nearly  400  comments  were  received 
from  individuals  and  agencies  during 
the  public  comment  period 

Because  of  a  moratorium  on  final 
listing  actions  from  .April  10,  1995,  until 
April  26,  1996  (Pub.  L  104-6).  the 
vService  was  unable  to  complv  with  the 
lune  1995  court  decision  and  issue  its 
reconciderc.tion  listing  decision.  In 
anticipation  of  the  end  of  the 
moratorium  and  after  it  was  lifted,  the 
Service  issued  interim  guidance  on 
March  11,  1996  (61  FR  9651),  final 
guidance  for  fiscal  vear  1996  on  Mav  16, 
1996  (61  FR  24722).  and  final  guidance 
for  fiscal  year  1997  on  December  5,  1996 
(61  FR  64475),  regarding  the  setting  of 
priorities  for  various  listing  actions. 
These  guidance  documents  focused  the 
Service's  limited  funding  on  emergency 
actions,  and  final  rules  for  imminently 
and  highly  threatened  species,  and  for 
multi-species  packages.  Consequently, 
the  Service  took  no  action  on  the 
springsnail  during  fiscal  year  1996. 
Though  listing  priorities  now  allow  the 
Service  to  take  final  action  on  this  court 
decision,  it  has  been  over  1  vear  since 
the  close  of  the  last  public  comment 
period.  Therefore,  the  Service  is  now 
soliciting  additional  comments  and 
making  available  for  public  review  new- 
information  and  other  data  pertaining  to 
the  listing  of  the  Bruneau  hot 
springsnail  received  since  the  last 
comment  period. 

Available  Reports  and  Data  - 

In  addition  to  the  draft  USGS  report, 
which  was  finalized  in  August  1993 
(i.e..  Berenbrock  1993),  the  Service 


listed  13  additional  reports  and 
documents  in  its  past  notices  (60  FR 
47339  and  60  FR  56976)  that  are 
pertinent  to  the  listing  decision  and 
were  received  since  the  original  listing 
rule  was  published  on  January  25,  1993. 
Moreover,  the  Service  received  5 
additional  reports  or  letters  pertinent  to 
this  listing  decision  since  the  close  of 
the  public  comment  period  on 
December  15,  1995.  The  following 
combined  list  of  reports  and  letters 
contained  in  Service  files,  including 
other  non-cited  information,  are 
available  for  public  review  and 
comment: 

Berenbrock,  C.  1992.  Effects  of  well 
discharges  on  hydraulic  heads  in  and 
spring  discharges  from  the  geothermal 
aquifer  system  in  the  Bruneau  area, 
Owyhee  County,  southwestern  Idaho. 
U.S.  Geological  Survey.  Water- 
Resources  Investigations,  Boise, 
Idaho.  Preliminary  report. 

Berenbrock,  C.  1993.  Effects  of  well 
discharges  on  hydraulic  heads  in  and 
spring  discharges  from  the  geothermal 
aquifer  system  in  the  Bruneau  area, 
Owyhee  County,  southwestern  Idaho. 
U.S.  Geological  Survey.  Water- 
Resources  Investigations  Report  93- 
4.001,  Boise,  Idaho. 

Bruneau  Valley  Coahtion,  Inc.  1995. 
Habitat  maintenance  and  conservation 
plan  for  the  Bruneau  hot  springsnail, 
January.  1995.  Unpublished  plan. 

Bruneau  Valley  Coalition.  Inc.  1995. 
Proposed  amendment  to  the 
"Threatened  and  Endangered 
Species"  section  of  the  Interim 
Comprehensive  Land  Use  Plan  for  the 
federally  and  state  managed  lands  in 
Owyhee  County  Unpublished 
amendment, 

Idaho  Water  Resources  Research 
Institute.  1994.  Bruneau  hot  springs 
aquifer  restoration  report:  A 
preproposal.  Unpublished  report. 
University  of  Idaho,  Moscow,  Idaho. 

Lee.  J.A.  1994.  Summary  report  for  the 
control  survey  of  the  Bruneau  hot 
springsnail.  Unpublished  report, 
Bureau  of  Land  Management,  Boise 
District  Office,  Boise.  Idaho. 

Mladenka,  G.C.  1993.  Report  on  the 
1993  Bruneau  hot  springsnail  site 
survey.  Unpublished  report. 

Mladenka,  G.C.  1995.  Bruneau  hot 
springs  invertebrate  sur\'ev 
Unpubhshed  report.  Stream  Ecology 
Center.  Idaho  State  University, 
Pocatello,  Idaho. 

Mladenka.  G.C.  and  G.W.  Minshall. 
1996.  Report  on  die  1996  Bruneau  hot 
springsnail  site  survey.  Unpublished 
report. 

Royer,T.V.  and  G.W.  Minshall.  1993. 
1993  Armual  Monitoring  Report: 


Bruneau  hot  springsnail  (Pyrgulopsis 
bruneauensis).  Unpublished  report. 
Stream  Ecology  Center,  Idaho  State 
University,  Pocatello,  Idaho. 

U.S.  Geological  Survey.  1993. 
Unpubhshed  letter  addressing  error  in 
estimating  natural  recharge  to 
geothermal  aquifer  system,  and  status 
of  Bruneau-area  ground  water-levels 
and  spring  discharges.  Boise,  Idaho. 

U.S.  Geological  Survey.  1995a. 
Unpublished  letter  summarizing 
results  of  Bruneau-area  ground  water- 
level  and  spring  discharge  monitoring 
data  through  December  1994.  Boise, 
Idaho. 

U.S.  Geological  Survey.  1995b. 
Unpublished  letter  commenting  on 
Idaho  Water  Resources  Research 
Institute's  report  and  summarizing 
provisional,  spring  discharge  data 
collected  from  June  1994  through  July 
1995  from  three  hot  springs  above  Hot 
Creek,  Idaho. 

U.S.  Geological  Survey.  1996a. 
Unpublished  letter  summarizing 
Bruneau-area  ground  water-level  and 
spring  discharge  monitoring  data 
collected  through  January  1996.  Boise, 
Idaho. 

U.S.  Geological  Survey.  1996b.  Annual 
report  summarizing  results  of 
Bruneau-area  ground  water-level  and 
spring  discharge  monitoring  through 
June  1996.  Boise,  Idaho. 

U.S.  Geological  Survey.  1996c.  Annual 
report  summarizing  results  of 
Bruneau-area  ground  water-level  and 
spring  discharge  monitoring  through 
September  1996.  Boise,  Idaho. 

Varricchione,  J.T.  and  G.W.  Minshall. 
1995.  1994  Monitoring  Report: 
Bruneau  hot  springsnail  [Pyrgulopsis 
bruneauensis).  Technical  Bulletin  No. 
95-14,  Idaho  Bureau  of  Land 
Management. 

Varricchione,  J.T.  and  G.W.  Minshall. 

1995.  Gut  content  analysis  of  wild 
Gambusia  and  Tilapia  in  Hot  Creek, 
Bruneau,  Idaho.  Unpublished  report, 
Idaho  State  University,  Pocatello, 
Idaho. 

Varricchione,  J.T.  and  G.W.  Minshall. 

1996.  1995  Monitoring  Report: 
Bruneau  hot  springsnail  [Pyrgulopsis 
bruneauensis).  Idaho  Bureau  of  Land 
Management  Technical  Bulletin  No. 
96-a.  Stream  Ecology  Center,  Idaho 
State  University,  Pocatello,  Idaho. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act,  as  amended 
(16  use.  1531-1544.) 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
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recordkeeping  requirements, 
Transportation. 

Dated:  January  14.  1997 
H.  Dale  Hall, 

Acting  Regional  Director.  Region  1 .  US.  Fish 
and  Wildlife  Service. 

|FR  Doc.  97-1602  Filed  1-22-97.  8:45  am] 

BILLING  CODE  4310-SS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[I.D.  011397B] 

New  England  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Public  meeting 

SUMMARY:  The  New  England  Fishen,' 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone 
DATES:  The  meeting  will  be  held  on 
Wednesday,  January  29.  1997.  at  10 
a.m..  and  on  Thursday,  Ianuar\'  30. 
1997,  at  8:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  King's  Grant  Inn.  Route  128  and 
Trask  Lane,  Danvers,  MA  01923. 
Requests  for  special  accommodations 
should  be  addressed  to  the  New 
England  Fishery-  Management  Council.  5 
Broadway,  Saugus,  MA  01906-1097; 
telephone  (617)  231-0422. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard.  Executive  Director,  New 


England  Fishery  Management  Council, 
(617)  231-0422. 

SUPPLEMENTARY  INFORMATION: 
January  29. 1997 

After  introductions,  the  January  29 
session  will  begin  with  a  report  on  the 
23rd  Stock  Assessment  Workshop 
presented  by  the  staff  of  the  Northeast 
Fisheries  Science  Center.  Analyses  will 
be  reviewed  for  the  following  species/ 
stocks:  Atlantic  sea  scallops,  monkfish. 
and  bluefish 

At  the  afternoon  session  and  on  the 
following  day,  the  Council  will  consider 
action  on  framework  adjustments  to  the 
Fishery  !.1anagement  Plan  for  the 
Northeast  Multispecies  Fishery  (FMP) 
under  the  framework  for  abbreviated 
rulemaking  procedure  contained  in  50 
CFR  648.90.  This  will  be  the  final 
meeting  to  discuss  and  \ote  on 
Framework  Adjustment  20  to  the  FMP 
(stock  rebuilding  measures  for  1997), 
The  range  of  options  under 
consideration  include  area  closures, 
gear  modifications,  and  possible 
reductions  in  days-at-sea  allocations.  As 
part  of  this  action,  the  Council  will 
discuss  effort  reduction  measures  for 
gillnet  vessels  and  aUematives  to  the 
current  haddock  trip  limit.  Measures  to 
protect  the  1992  year  class  of  winter 
flounder  also  will  be  discussed  and 
included  in  this  action.  Other 
adjustments  included  in  Framework 
Adjustment  20  would  allow  operation  of 
mussel  dredges  in  Southern  New 
England  and  would  modify  the  bycatch 
allowances  in  the  northern  shrimp 
fishery. 

January  30. 1997 

The  January  30  session  will  begin 
with  reports  from  the  Council 
Chairman,  Executive  Director,  NMFS 


Northeast  Regional  Administrator 
(Regional  Administrator),  Northeast 
Fisheries  Science  Center.  Mid-Atlantic 
Council  Liaisons,  representatives  of  the 
Atlantic  States  Marine  Fisheries 
Commission  and  the  L'.S  Coast  Guard 
NMFS  will  follow  with  a  briefing  on  the 
Magnuson-Stevens  Fisher\ 
Conservation  ar     Management  .^ct 
requirements  concerning  essential  fish 
habitat. 

In  the  afternoon,  the  Council  will 
hold  the  final  meeting  on  a  framework 
adjustment  to  consider  measures  that 
would  restrict  fixed  gear  in  the  Great 
South  Channel  area  to  protect  right 
whales  in  critical  habitat  dunng  high 
use  periods 

There  will  be  a  review  of  the 
Monkfish  Committees  discussions  on 
the  Draft  Environmental  Impact 
Statement  and  the  Draft  FMP 
.Amendment  dealing  with  monkfish. 

The  day  will  conclude  with  a 
dlsc"•^slon  on  the  use  of  negotiated 
rulemaking  to  resolve  gear  confiicts  in 
the  highly  migratory  species  fisheries. 
.•\ny  other  outstanding  business  will 
also  be  discussed. 

Special  Accommodations 

This  meeting  is  physicalK  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
I   Howard  (see  ADDRESSES)  at  least  5 
davs  prior  to  the  meeting  date 

Authority:  16  l'  S  C    1801  et  seq 

Oatfd    lanuan  16.  199" 
Bruce  Morehead, 

Actmg  D]rpctci.  Office  of  Sustainable 
Fisheries.  .\'ational  Marine  Fisheries  Ser^'ice. 
iFR  Dot-   97-1655  Filed  1-22-97:  8  45  am) 
BtLUNG  CODE  U1&-22-F 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

ldan<irv  K,  1497 

Tho  Departnrient  ot  .Vgriculture  has 
submitted  tht;  following  inforiiuition 
collection  requirenit!nt(.s)  to  UMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-1  T  Comments 
regarding  (a)  whether  the  collection  of 
information  is  nec:essary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  wliether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  te<;hnological  collection 
te<:hniques  or  other  torins  of  information 
te<:hnology  should  lie  addressed  to:  Desk 
Officer  for  Agriculture.  Office  of 
Information  and  Regulator\  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20.503  and  to 
Department  C^learani  e  Office,  USDA, 
CX:iO,  Mail  Stop  7fi02,  Washington,  D.C. 
2()25(>-7fi02. 

Comments  regarding  these 
information  colle<:tions  are  best  assured 
of  having  their  hill  effect  if  received 
withm  30  days  of  this  notification. 
C(jpies  of  the  suhmissiori(s)  may  be 
obtained  by  calling  (202)  720-fi204  or 
(202) 720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  (  ollection  of  information 
displays  a  currently  valid  (JMB  control 
number  and  the  agencv  informs 
potential  persons  who  are  to  respond  to 
the  collection  ot  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Food  Safety  and  Inspection  Service 

Title:  Use  of  Two  Kinds  of  Poultry 
Without  Label  Change. 

OMB  Control  Numhf-r:  New 
Collection. 

Summary:  FSIS  is  proposing  to  amend 
the  poultry  products  inspection 
regulations  by  adding  a  provision  that 
would  permit  manufactures  of  poultry 
products  to  interchange  the  amounts 
and  kinds  of  poultry  present  in  a 
product  without  requiring  new  labels 
for  each  formulation. 

Need  and  use  of  the  Infonnatiun:  The 
information  would  be  used  to  ensure 
that  poultry  products  are  properly 
labeled  and  packaged. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  50. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  On  occasion. 

Total  Burden  Hours:  125. 

Farm  Service  Agency 

Titie:  Farmer  Program  Loans. 

OMB  Control  Number  0560-0155. 

Summary:  The  Secretary  of 
Agriculture  is  authorized  to  make  and 
service  loans  guaranteed  by  the  Farm 
Service  Agency  (FSA)  to  eligible  farmers 
and  ranchers.  The  loans  made  and 
serviced  under  7  CFR  1980  Subpart  B 
include  farm  operating,  farm  ownership 
and  soil  and  water  loans.  Also  under 
this  subpart  are  emergency  loans  and 
recreation  loans,  which  are  no  longer 
guaranteed  by  FSA 

Need  and  use  of  the  infnnvntion:  This 
collection  of  information  is  necessary  to 
assure  that  the  program  is  carried  out  in 
accordance  with  applicable  laws  and 
authorities. 

Description  of  Respondents:  Farms. 
Business  or  other  for-profit. 

Number  of  Respondents:  23,150. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  193,343. 

Farm  Service  Agency 

r/l)e;  Emergency  Livestock  Feed 
Assistance  and  Disaster  Reserve 
Assistance  Programs — 7  CFR  1439. 

OMB  Control  Number:  0560-0029. 

i'umma/y:  Emergency  livestock  feed 
and  disaster  reserve  assistance  programs 
authorize  the  Secretary  of  Agriculture  to 
assist  in  the  preservation  and 


maintenanc'i  of  livestock  in  any  area  of 
the  United  States  where  the  Secretary 
determines  that  a  livestock  feed 
emergency  exists. 

Need  and  use  of  the  Information: 
These  requirements  are  necessary  for 
the  proper  performance  of  USDA's 
functions  in  administering  provisions  of 
the  emergency  livestock  and  disaster 
reserve  assistance  programs. 

Description  of  Respondents:  Farms; 
Individuals  or  households. 

Number  of  Respondents:  60,000. 

Frequency  of  Responses:  Reporting: 
Monthly. 

Total  Burden  Hours:  81.832. 

Emergency  Processing  of  This 
Submission  Has  Been  Requested  by 
January  16,  1997. 

Farm  Service  Agency 

Title:  7  CFR  729  and  1446— Poundage 
Quota  and  Marketing  Regulations  for 
Peanuts — Addendum. 

OMB  Control  Number:  0560-0006. 

Summary:  The  Agriculture 
Adjustment  Act  of  1938  as  amended, 
and  the  Agriculture  Act  of  1949,  as 
amended,  authorizes  the  peanut 
program.  The  Food  Security  Act  of  1985 
provides  for  a  two-priced  peanut 
program  and  permits  growers  to 
produce  and  market  quota  and 
additional  peanuts.  The  law  specifies 
exact  quantities  of  quota  that  may  be 
marketed  from  a  farm  and  the  level  of 
support.  It  is  required  that  tenants  share 
in  any  increased  quota  due  to  the 
tenant's  production  of  additional 
peanuts  on  the  farm. 

Need  and  Use  of  the  Information: 
Data  is  used  to  monitor  and  control 
compliance  with  the  peanut  program. 

Description  of  Respondents:  Farms; 
Individuals  or  households. 

Number  of  Respondents:  15.000. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  460.090. 

Emergency  Processing  of  This 
Submission  Has  Been  Requested  by 
lanuary  30.  1997. 
Larry  Roberson, 

Deputy  Departnit'iUal  Clearance  Officpr. 
iFK  Dot  ')7-1tJ35  Filed  1-22-97.  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
W.  Dawn  Busby,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  111  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  Inter 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration.  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  F'reedom  of  Information  Act 
(5  U.S.C.  552).  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review-,  application 
number  8.5-6A018." 

U.S.  Shippers  Association's  ("USSA") 
original  Certificate  was  issued  on  June 
3,  198R  (51  PR  20873,  June  9,  1986),  and 
previouslv  amended  on  January  16, 
1990  (55  FR  2543,  January  25.  1990): 
November  13.  1990  (55  FR  48664, 


November  21,  1990):  September  22, 
1993  (58  FR  51061,  September  30, 
1993);  and  on  June  28,  1994  (59  FR 
34411,  July  5.  1994).  A  summary  of  the 
application  for  an  amendment  follows. 

Summary  of  the  Application 

Applicant:  U.S.  Shippers  Association 
("USSA"),  1209  Orange  Street, 
Wilmington.  Delaware  19801. 

Contact:  Andrew  }.  Shapiro,  Counsel. 
Telephone:  (202)  662-5447, 

Application  No.:  85-6A018. 

Date  Deemed  Submitted:  January  10. 
1997. 

Proposed  Amendment 

USSA  seeks  to  amend  its  Certificate  to 
add  the  following  companies  as  new 
"Members"  of  the  Certific  ate  within  the 
meaning  of  Section  325.2(1)  of  the 
Regulations  (15  C.F.R.  325.2(1)):  NOVA 
Chemicals  Inc.,  Monaca,  PA 
(Controlling  Entity:  NOVA  Corporation, 
Calgary.  Alberta.  Canada):  Pecten 
Chemicals  Inc..  Houston,  TX 
(Controlling  Entity:  Royal  Dutch 
Petroleum  Company,  The  Hague.  The 
Netherlands);  and  Phillips  Petroleum 
Company,  Bartlesville.  OK. 

Dated:  lanuary  11,  1097. 
W.  Dawn  Busby. 

Director.  Office  of  Export  Trading  Company 
Affairs. 
|FR  Doc.  97-1574  Filed  1-22-97;  8:45  ami 

BILUNG  CODE  3510-OR-P 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  960227052-6355-02] 

RIN  0693-ZA06 

Continuation  of  Fire  Research  Grants 
Program;  Availability  of  Funds 

agency:  National  Institute  of  Standards 
and  Technology.  Commerce. 
action:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 

to  infomi  potential  applicants  that  the 
Fire  Research  Program,  National 
Institute  of  Standards  and  Technology, 
is  continuing  its  Fire  Research  Crants 
Program. 

DATES:  Proposals  must  be  received  no 
later  than  the  close  of  business 
September  30.  1997. 

ADDRESSES:  Applicants  must  submit  one 
signed  original  and  two  (2)  copies  of  the 
proposal  along  with  the  .Application  for 
Federal  Assistance.  Standard  Form  424. 
(Rev.  4-92).  as  referenced  under  the 
provisions  of  OMB  Cin;ular  A-110  to: 
Building  and  Fire  Resean:h  Laboratory 

(BFRL),  Attention:  Sonva  Parham, 

Building  226,  Room  B206 


National  Institute  of  Standards  and 
Technologv,  G;  thersburg.  Maryland 
20899-0001 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  concerning  the 
N'IST  Fire  research  Grants  Program 
should  be  directed  to  Sonya  Parham, 
(301)  975-(5854.  Administrative 
questions  concerning  the  NIST  Fire 
Research  Grants  Program  may  be 
directed  to  the  NIST  Grants  Office  at 
(301)975-6329.  Additional  information 
can  be  found  in  the  Extramural  Fire 
Research  Program:  Program 
Announcement  and  Preparation  Guide. 
Copies  mav  be  downloaded  from  the 
BFRL  web'site  (http:// 
WW  w  bfrl.nist.gov)  or  obtained  from 
Sonva  Parham  at  the  above  address. 

SUPPLEMENTARV    NFORMATION: 

Catalog  of  Federal  Domestic  Assistance 

Name  and  Numi)f  r  Measurement  and 
Engineering  Rosearrh  and  Standards;  11.609. 
Authority:  ,^s  authorized  by  section  16  of 
the  Act  of  Marc  h  :i.  1«01,  as  amended  (15 
U.S.C.  2780.  the  NIST  Building  and  Fire 
Research  Laboratory  conducts  directly  and 
through  grants  and  nxiperative  agreements,  a 
basic  and  applied  fire  reseun  h  program.  The 
annual  budget  tor  the  Fire  Kese.ircli  Crants 
Program  is  approximateU  SI  4  million, 
Because  of  commitments  for  the  support  of 
mulli-vear  programs,  only  a  portion  of  the 
budget  is  available  to  initiate  new  programs 
in  any  one  year  Most  grants  and  c  i)0(>erative 
agreements  are  in  the  SlO.OOO  to  5100,000 
per  year  range.  The  Fire  Research  Program  is 
limited  to  innovative  ideas  generated  hv  the 
proposal  writer,  who  chooses  the  topic  and 
approach.  The  issuance  of  awards  is 
contingent  upon  the  availability  of  funding. 

All  grants  proposals  submitted  must 
be  in  accordance  with  the  programs  and 
objectives  listed  below. 

Program  Objectives 

.-\.  Fire  Modeling  and  Applicotions 

To  perform  researc  h.  develop,  and 
demonstrate  the  applic;ation  of 
analytical  models  fur  the  quantitative 
prediction  of  the  consequenc:es  of  fires 
and  the  means  to  assess  the  ac;curacy  of 
those  models.  This  includes:  develop 
methods  to  assess  fire  hazard  and  risk; 
create  advanced,  usable  models  for  the 
calculation  of  the  effluent  from  building 
fires;  model  the  ignition  and  burning  of 
furniture,  contents,  and  building 
elements  such  as  walls:  develop 
methods  of  evaluating  and  predic:ting 
the  performance  of  building  safety 
design  features;  develop  a  protoc:ol  for 
determining  the  accuracy  of  algorithms 
and  com[)rehensive  models;  develop 
data  bases  to  facilitate  use  of  fire 
models,  and  develop  methodologies  to 
acquire,  model,  and  display  fire 
inform.ition. 
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B.  Large  Fire  Research 

To  perform  research  on  and  develop 
techniques  to  measure,  predict  the 
behavior  of.  and  mitigate  large  fire 
events.  This  includes:  understanding 
the  mechanisms  of  large  fires  that 
control  gas  phase  combustion,  burning 
rate,  thermal  and  chemical  emissions, 
transport  processes:  developing  field 
measurement  techniques  to  assess  the 
near-  and  far-field  impact  of  large  fires 
and  their  plumes;  performing  research 
on  the  use  of  combustion  for 
environmental  cleanup;  predicting  the 
performance  and  environmental  impact 
of  fire  protection  measures  and  fire 
fighting  systems  and  tec  hniques;  and 
developing  and  operating  the  Fire 
Research  Program  .arge-scale 
experimental  facility, 

C.  Advanced  Fire  Measurements 

Produces  the  scientific  basis  and 
robust  measurement  methods  for 
characterizing  fires  and  their  effluents  at 
full-  and  reduced-scales. 

This  includes  discrete  point,  volume- 
integrated,  and  time-  and  space-resolved 
measurements  for  such  properties  as 
temperature,  smoke  density,  chemical 
species  and  fiovv  velocity.  Laboratory 
and  computational  research  is  also 
performed  to  understand  the 
underpinning  fire  phenomena  to  ensure 
the  soundness  of  the  developed 
measurement  techniques. 

D.  Materials  Fire  Research 

Performs  research  to  enable  the 
confident  development  by  industry  of 
new,  less-fiammable  materials  and 
products.  This  capability  is  based  on 
understanding  fundamentnllv  the 
mechanisms  that  control  the  ignition, 
fiame  spread,  and  burning  rate  of 
materials  and  the  chemical  and  physical 
characteristics  that  affect  these  aspects 
of  flammability  This  includes: 
Developing  methods  of  measuring  the 
response  of  a  material  to  fire  conditions 
that  enable  assured  prediction  of  the 
full-scale  performance  of  the  final 
product;  developing  computational 
molecular  dynamics  and  other 
mechanistic  approaches  to  understand 
fiame  retardant  mtH:hanisms  and  the 
effect  of  polymer  chemical  structure  on 
flammability;  characterizing  the  burning 
rates  of  charring  and  non-charring 
polymers  and  composites;  delineating 
and  modeling  the  enthalpy  and  mass 
transfer  mechanisms  of  materials 
combustion. 

E.  Fire  Sensing  and  Extinguishment 

Develops  understanding,  metrology, 
and  predictive  methods  to  enable  high- 
performance  fire  sensing  and 
extinguishment  systems;  devises  new 


approaches  to  minimizing  the  impact  of 
unwanted  fires  and  the  suppression 
process.  This  includes:  research  for  the 
identification  and  insitu  measurement 
of  the  symptoms  of  pending  and  nascent 
fires  and  the  consequences  of 
suppression;  devising  or  adapting 
monitors  for  these  variables  and  the 
intelligence  for  timely  interpretation  of 
the  data;  developing  methods  to 
characterize  the  performance  of  new 
approaches  to  fire  detection  and 
suppression;  determining  mechanisms 
for  defiagration  and  detonation 
suppression  by  advanced  agents  and 
principles  for  their  optimal  use;  and 
modeling  the  extinguishment  process. 

Award  Period 

Proposals  will  be  considered  for 
research  projects  from  one  to  three 
years.  When  a  proposal  for  a  multi-year 
grant  is  approved,  funding  will  initially 
be  provided  for  only  the  first  year  of  the 
program.  If  an  application  is  selected  for 
funding,  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DoC.  Funding  for  each 
subsequent  year  of  a  multi-year  proposal 
will  be  contingent  on  satisfactory 
progress,  fit  to  the  NIST  Fire  Research 
Program,  and  the  availability  of  funds. 

Matching  Requirements 

The  Fire  Research  Grants  Program 
does  not  involve  the  payment  of  any 
matching  funds  and  does  not  directly 
affect  any  state  or  local  government. 

Eligibility 

Academic  institutions,  non-Federal 
agencies,  and  independent  and 
industrial  laboratories  and  research 
organizations 

Proposal  Review  Process 

All  proposals  are  assigned  to  the 
appropriate  group  leader  of  the  five 
programs  listed  above.  Both  technical 
value  of  the  proposal  and  the 
relationship  of  the  work  proposed  to  the 
needs  of  the  specific  program  are  taken 
into  consideration  in  the  group  leader's 
recommendation  to  the  Division  Chief. 
Applicants  should  allow  up  to  90  days 
processing  time.  Proposals  are  evaluated 
for  technical  merit  by  at  least  three 
reviewers  chosen  from  NIST 
professionals,  technical  experts  from 
other  interested  government  agencies 
and  experts  from  the  fire  research 
community  at  large. 

Evaluation  Criteria 

a.  Technical  quality  of  the  research: 
0-35. 


b.  Potential  impact  of  the  results:  0- 

25. 

c.  Staff  and  institution  capability  to 
do  the  work:  0-20. 

d.  Match  of  budget  to  proposed  work: 
0-20. 

Selection  Procedure 

The  results  of  these  evaluations  are 
transmitted  to  the  group  leader  of  the 
appropriate  research  unit  in  the 
Building  and  Fire  Research  Laboratory 
who  prepares  an  analysis  of  comments, 
considers  overall  program  balance  and 
objective,  and  makes  a  recommendation 
to  the  Division  Chief. 

Paperwork  Reduction  Act 

The  Standard  Forms  424,  424A,  424B, 
and  LLL  mentioned  in  this  notice  are 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  and  have 
been  approved  by  the  Office  of 
Management  and  Budget,  (OMB),  under 
Control  Numbers  0348-004.3.  0348- 
0044,  0348-0040, and  0348-0046. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Application  Kit 

An  application  kit,  containing  all 
required  application  forms  and 
certifications  is  available  by  calling 
Sonya  Parham,  NIST  Fire  Research 
Grants  Program  (301)  975-6854.  An 
application  kit  includes  the  following: 
SF-424  (Rev.  4/92)— Application  for 

Federal  Assistance 
SF^24A  (Rev.  4/92)— Budget 
Information-Non-Construction 
Programs 
SF-424B  (Rev.  4/92)— Assurance-Non- 
Construction  Programs 
CD-511  (7/91)— Certification  Regarding 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  Drug-Free 
Workplace  Requirements  and 
Lobbying 
CD-512  (7/91)— Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusions-Lower  Tier 
Covered  Transactions  and  Lobbying 
SF-LLL — Disclosure  of  Lobbying 
Activities 

Additional  Requirements 

Past  Performance 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 
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Preaward  Activities 

Applicants  who  incur  any  costs  prior 
to  an  award  being  made  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verba!  assurance  that  may  have 
been  provided,  there  is  no  obligation  on 
the  part  of  NIST  to  rover  preaward 
costs. 

Phmaiy  Application  Certification 

All  primary  applicants  must  submit  a 
completed  Form  CD-5n,  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters:  Drug-Free 
Workplace  Requirements  and 
Lobbying,"  and  the  following 
explanations  are  hereby  provided: 

1.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Fart  26.  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F..  "Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies: 

2.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CP'R  Part  26,  Subpart 
F.,  "Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbving.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
I'.S.C.  1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000.  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater,  and; 

4.  Anti-Lobbying  Disclosure.  Any 
applicant  that  has  been  paid  or  will  pay 
for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28.  Appendix  B. 

5.  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SP'-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CE^512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 


to  NIST.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  NIST  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Nome  Check  Reviews 

All  for-profit  and  non-profit 
applicants  will  be  subject  to  a  name 
check  review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing, 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applic:ant's 
management  honesty  or  financial 
integrity. 

False  Statements 

Applicants  are  reminded  that  a  false 
statement  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  fine  or 
imprisonment. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  P'ederal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
full: 

2.  A  negotiated  repayment  schedule  is 
tistablished  and  at  least  one  payment  is 
received,  or: 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

No  Obligation  for  Future  Funding 

If  an  application  is  accepted  for 
funding,  DoC  has  no  obligation  to 
provide  any  additional  future  binding  in 
connection  with  that  award.  Renewal  of 
an  award,  increased  funding,  or 
extending  the  period  of  performance  is 
at  the  total  discretion  of  NIST. 

Federal  Policies  &■  Procedures 

Recipients  and  subrecipients  under 
the  Fire  Research  Grants  Program  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  Departmental  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 
The  Fire  Research  Grant  Program  does 
not  directly  affect  any  state  or  local 
government. 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Purchase  of  American-Made  Equipment 
and  Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipment  and 


products  with  funding  pro\ided  under 
this  program. 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exc;eed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  (  ost  dollar  amount  in 
the  application,  whichever  is  less. 

Executive  Order  Statement 

This  funding  nolice  was  determined 
to  be  "not  significant"  for  purposes  of 
E.O.  12866. 

Dated:  [anuary  16, 1997. 
Elaine  Bunlen-Mines, 

Director.  Program  ( office. 

|FR  Dor   97-  IhS:*  t  ilt^d  1-22-97;  8:45  am] 

BILlJ^tG  CODE  3S10-13-M 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  011497A) 

Atlantic  Striped  Bass  Fishery;  1995 
Survey  of  Atlantic  Striped  Bass 
Fisheries 

AGENCY:  .National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  availability. 

summary:  NMFS  announces  the 

availability  and  summarizes  the  results 
of  a  survey  of  the  Atlantic  coast  striped 
bass  fisheries  for  1995.  The  Atlantic 
Striped  Bass  Conservation  Act  (Act), 
requires  NMFS  to  provide  information 
on  the  status  of  the  fisheries. 
ADDRESSES:  Copies  of  the  survey  results 
are  available  from  Paul  Perra.  NOAA/ 
NMFS/FX2.  H4H4  Georgia  Avenue,  Suite 
245.  Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Pern.  (.«)ll  42~-2(il4 
SUPPLEMENTARY  INFORMATION: 

The  Act  requires  the  Secretary  of 
Commeri'e  and  the  Secretary  of  the 
Interior  to  conduct  a  comprehensive 
annual  survey  of  the  Atlantic  striped 
l)ass  fisheries.  The  following  is  a 
summary  of  the  survey  for  1995. 
Management  measures  that  severely 
restrii:ted  the  harvest  of  striped  bass  by 
commercial  and  recreational  fisheries 
were  moderately  relaxed  in  1995.  as  the 
stocks  continue  to  rt^build 

The  1995  conunercial  harvest  of 
striped  bass  was  3. 810. BOH  lb  (1.728.5 
mt),  an  increase  of  98  percent  above  the 
landings  of  1,923.000  lb  (872.3  mt)  in 
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1994.  The  Chesapeake  Bay  area 
(Maryland,  Vir^^inin,  and  the  Potomar 
River)  accounted  for  ."12  percent  of  the 
1995  commercial  landings,  while 
Massachusetts  and  North  Carolina 
accounted  for  21  percent  and  9  percent 
respet.tively. 

The  recreational  catch  in  199.5  was  an 
estimated  9.6  million  striped  bass,  of 
which  1.1  million  were  harvested;  the 
remaining  8.5  million  were  released. 
The  estimated  weight  of  the  recreational 
harvest  was  12.1  million  lb  (5.492.4  mt). 

Juvenile  production  in  1995  was 
lower  than  in  1994  but  remained  at 
levels  above  the  long  term  averages  for 
New  York,  Maryland,  North  C;arolina. 
and  Virginia.  Tbe  Delaware  juvenile 
production  index  of  7.6  was  the  highest 
in  the  time  series  for  that  index,  which 
began  in  1980. 

Information  from  sampling  the 
population  of  striped  bass  shows  an 
increased  relative  abundance  from 
recent  year  clas.ses.  Copies  of  the  survey 
are  available  upon  request  (see 
ADDRESSES) 

Dated;  )anuar\'  16.  1997. 

Rolland  A.  Schmitten. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

|FR  Doc.  97-1654  Filed  1-22-97;  8:45  am| 

BILUNG  COOE  3S10-22-F 


P.D.  011797A1 

Endangered  Species;  Pennits 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability. 

summary:  NMFS  announces  the 
availability  of  an  Environmental 
Assessment  and  the  receipt  of  an 
application  for  a  permit  to  allow  an 
incidental  take  of  threatened  and 
endangered  spet;ies  by  Weyerhaeuser 
Company  on  portions  of  its  lands  in 
Lane,  Linn,  Benton,  and  Douglas 
Counties,  OR.  This  notice  of  availability 
supplements  the  notice  of  availability 
provided  by  the  U.S.  Fish  and  Wildlife 
Service  published  elsewhere  in  this 
Federal  Register  volume. 

Authority:  16  U  S.C.  1531-1544.  and  4201- 
4245 

Dated:  January  17.  1997. 

Robert  C.  Ziobro. 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service 
|FR  Doc.  97-1652  Filed  1-22-97;  8;45  am) 

BILUNG  C006  JStO-22-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  date:  Thursday. "January  30, 

1997.  10:()()n  m. 

LOCATION:  Room  410.  East  West  Towers, 
4330  East  West  Highway.  Bethesda. 
Maryland. 

STATUS:  Closed  to  the  Public. 
MATTER  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301J  504- 
0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sadye  E.  Dunn.  OfHce  of 
the  Secretary.  4330  East  West  Highway, 
Bethesda,  MD  20207,  (301)  504-0800. 

Dated;  January  21,  1997. 
Sadye  E.  Dunn, 

Secretary. 

(FR  Doc  97-1798  Filed  1-21-97;  2:33  pmj 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Learn  and  Serve  America — School  and 
Community-Based  Programs;  Notice 

agency:  Corporation  for  National  and 

Community  Service. 

action:  Notice  of  availability  of  funds 

for  new  grants  and  notice  of  availability 

of  fiscal  year  1997  application 

guidelines. 

SUMMARY:  The  Corporation  for  National 
and  C;ommunity  Service  (Corporation) 
announces  the  availability  of 
approximately  $25,713,000  to  support 
new  Learn  and  Serve  America — School 
and  Community-Based  Programs  (CFDA 
#94.004).  State  educational  agencies  (for 
States  and  certain  other  jurisdictions, 
including  U.S.  territories),  grantmaking 
entities,  and  Indian  tribes  are  eligible  to 
apply  for  school-h><ised  program  funds. 
State  Commissions  and  grantmaking 
entities  are  eligible  to  apply  for 
community-based  program  funds.  The 
application  form  and  guidelines  for 
completing  the  application  are 
contained  in  the  Learn  &  Serve  America: 
School  and  Community-Based  Programs 
1997  Application  Guidelines. 
DATES:  Ail  applications  mu.st  be 
received  by  3:30  p.m..  Eastern  Standard 
Time,  March  12,  1997. 

ADDRESSES:  Applications  should  be 
submitted  to  Box  SCB  at  the  Corporation 
for  National  and  Community  .Service, 


1201  New  York  Ave,  NW.,  Washington, 
DC  20525.  Facsimiles  will  not  be 
accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

obtain  a  copy  of  the  Learn  &  Serve 
America:  School  and  Community-Based 
Programs  1997  Application  Guidelines, 
call  (202)  606-5000  ext.  260.  Any 
further  inquiries  may  be  directed  to 
Calvin  Dawson  at  ext.  136. 
SUPPLEMENTARY  INFORMATION:  The  Learn 
and  Serve  America — School  and 
Community-Based  Programs  (CFDA 
#94.004)  aim  to  increase  the 
opportunities  of  students  and  school-age 
youth  and  allow  them  to  develop  their 
own  capabilities  through  service- 
learning.  In  Fiscal  Year  1997, 
approximately  $25,713,000  will  be 
available  for  new  Learn  and  Serve 
America — School  and  Community- 
Based  Programs. 

I.  School-Based  Programs 

Up  to  $19,842,000  will  be  provided 
for  new  grants  to  State  educational 
agencies  from  funds  allotted  to  States  by 
formula.  Local  educational  agencies  in 
those  States  where  the  State  educational 
agency  elects  not  to  apply  for  its 
formula  allotment  may  apply  directly  to 
the  Corporation.  Contact  your  State 
educational  agency  with  any  questions. 

Up  to  $2,488,000  will  be  provided  on 
a  competitive  basis  to  support  new 
grants  to  grantmaking  entities.  To  be 
eligible  for  an  award  under  this 
program,  a  grantmaking  entity  must  (1) 
be  a  public  or  private  nonprofit 
organization  experienced  in  service- 
learning,  (2)  submit  an  application  to 
make  grants  for  school-based  service- 
learning  programs  in  two  or  more  states, 
and  (3)  have  been  in  existence  at  least 
one  year  prior  to  submitting  its 
application.  Grantmaking  entities  must 
make  subgrants  for  the  service-learning 
purposes  described  in  the  application 
guidelines. 

For  Indian  tribes  and  U.S.  territories, 
approximately  $200,000  is  available  on 
a  competitive  basis  for  new  grants. 
These  grants  may  be  used  for  the 
services-learning  purposes  described  in 
the  application  guidelines. 

II.  Community-Based  Programs 

Up  to  $3,183,000  will  be  provided  on 
a  competitive  basis  to  support  new 
grants  to  State  Commissions  and 
grantmaking  entities.  State  Commissions 
and  grantmaking  entities  may  use  funds 
to  make  subgrants  to  qualified 
organizations  for  the  service-learning 
purposes  described  in  the  application 
guidelines,  and  to  provide  training  and 
technical  assistance  to  those 
organizations.  Qualified  organizations 
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may  use  funds  to  implement,  operate, 
expand,  or  replicate  a  community-based 
.service  program  as  described  in  the 
application  guidelines. 

Dated:  lanuary  16,  1997 
Barry  W.  Stevens, 

Acting  General  Counsel.  Corporation  for 
National  and  Community  Senire. 
[FR  Doc.  97-1.562  Filed  1-22-97;  8;45  ami 
BILUNG  CODE  G050-28-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Final  Environmental  Impact  Statement/ 
Environmental  Impact  Report  (FEIS/ 
FEIR)  for  Proposed  Combined-Forces 
Training  Activities,  New  Equipment 
Utilization,  and  Range  Modernization 
Program  at  Camp  Rot}erts  Army 
National  Guard  Training  Site,  California 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  purpose  of  this  project  is 
to  maximize  training  opportunities  for 
military  units  that  use  Camp  Roberts. 
Military  units  need  to  be  able  to 
maintain  a  high  level  of  training  and 
state  of  readiness  to  support  national 
defense  and  state  missions  in  times  of 
natural  disaster,  civil  unrest,  and  other 
emergencies.  Adequate  training 
opportunities,  with  up-to-date 
equipment,  must  be  available  to  allow 
them  to  train  for  their  assigned 
missions. 

This  FEIS/EIR  analyzes  the  proposed 
action,  two  alternatives,  and  the  no- 
action  alternative.  The  proposed  action 
consists  of  three  components: 
Combined-forces  training  with  two 
brigades  of  personnel  and  associated 
equipment,  new  equipment  utilization, 
and  a  range  modernization  program. 

The  combined-forces  training 
component  would  consist  of  increasing 
the  intensity  of  training  from  a  typical 
maximum  of  approximately  5,300 
soldiers  to  approximately  10,600 
soldiers  during  an  annual  training 
period  at  Camp  Roberts.  Four  new  types 
of  equipment  would  be  introduced  at 
Camp  Roberts  as  part  of  the  proposed 
action:  The  Ml  Abrams  series  of  tanks 
would  replace  the  M60  series  tanks; 
Bradley  Fighting  Vehicles  would 
replace  the  Ml  13  series  armored 
personnel  carriers;  the  Multiple-Launch 
Rocket  System  would  replace  all  but 
two  of  the  MllO  8-inch  howitzers;  and 
the  AH-64  series  Apache  helicopters 
would  replace  the  Cobra  helicopters. 
The  range  modernization  program 
component  would  be  composed  of  both 


upgrading  existing  ranges  and 
constructing  new  ranges. 

in  addition  to  the  proposed  action,  the 
FEIS/EIR  evaluates  three  other 
alternatives:  No-Action,  New  Equipment 
Utilization  and  Range  Modernization 
Program,  and  the  Peak  Training  Use  of 
Camp  Roberts/Fort  Hunter  Liggett. 

A  4.5-day  public  review  and  comment 
period  was  provided  for  the  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DEIS/ 
EIR).  Two  public  hearings  were  held  in 
San  Luis  Obispo  and  Paso  Robles, 
California,  on  the  DEIS/EIR  after  the 
Notice  of  Availability  was  published. 
After  all  the  comments  were  compiled 
and  reviewed,  responses  were  prepared 
to  ail  relevant  environmental  issues  that 
were  raised.  These  responses  to 
comments  and/or  any  new  pertinent 
information  were  incorporated  into  the 
DEIS/EIR  to  constitute  the  FEIS/EIR, 
After  a  30-day  waiting  period  on  the 
FEIS/EIR,  a  Record  of  Decision  will  be 
published. 

ADDRESSES:  Copies  of  the  FEIS/EIR  will 
be  mailed  to  individuals  who 
participated  in  the  public  scoping 
process.  Copies  will  also  be  sent  to 
Federal,  state,  regional,  and  local 
agencies;  interested  organizations  and 
agencies;  and  public  libraries. 
Individuals  not  currently  on  the  mailing 
list  may  obtain  a  copy  by  request, 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  William  Parsonage, 
EIS/EIR  Project  Officer,  Camp  Roberts 
Armv  National  Guard  Training  Site. 
Camp  Roberts,  CA,  93451-5000; 
telephone  (805)  238-8207. 
Raymond  ).  Falz. 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety,  and  Occupational 
Health)  OASAIILS-Ej. 
[FR  Doc.  97-1597  Filed  1-22-97,  8:45  ami 
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Department  of  the  Navy 

Notice  of  Board  of  Visitors  to  the 
United  States  Naval  Academy;  Closed 
Meeting 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  a  special  subcommittee  of  the  Board 
of  Visitors  to  the  United  States  Naval 
Academy  will  meet  on  23  January  1997, 
at  the  United  States  Naval  Academy, 
Annapolis,  MD.  at  8:30  a.m.  This 
meeting  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to  make 
such  inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs,  and 


academic  methods  of  the  Naval 
Academy,  During  this  meeting  inquiries 
will  relate  to  the  internal  personnel 
rules  and  practices  of  the  Academy,  may 
involve  on-going  crimmal 
investigations,  and  include  discussions 
of  personal  information  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Accordingly,  the  .Sei:retary  of 
the  Navy  has  determined  in  writing  that 
the  special  subcommittee  meeting  shall 
be  closed  to  the  public  because  they  will 
be  concerned  with  matters  as  outlined 
in  section  552(b)  (2).  (5).  (6).  and  (7)  of 
title  5.  United  States  Code, 
FOR  FURTHER  INFORMATION  CONCERNING 
THIS  MEETING  CONTACT:  Lieutenant 
Commander  Adam  S.  Levitt,  U,S.  Navy, 
Secretarv  to  the  Board  of  Visitors,  Office 
of  the  Superintendent.  United  States 
Naval  Academy.  Annapolis.  MD  21402- 
5000  Telephone:  (410)  293-1503. 

Dated   januan,  14.  1997, 
D.E.  Koenig,  Jr., 

LCDR.  lAGC.  USN.  Federal  Register  Liaison 
Officer 
jFR  Doc  97-1589  Filed  1-22-97;  8:45  ami 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.902B] 

National  Assessment  of  Educational 
Progress  (NAEP),  Secondary  Analysis 
Program;  Notice  inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1997 

Purpose  of  Program:  NAEP  provides 
information  on  the  educational 
achievement  of  school  children.  The 
purpose  of  the  NAEP  Secondary 
.Analysis  program  is  to  encourage 
eligible  parties  to  apply  new  ideas  or 
state-of-the-art  techniques  to  the 
analysis  and  reporting  of  the 
information  contained  in  NAEP  and 
NAEP  High  School  Transcript  Studies, 

Eligible  .'Applicants:  Public  or  private 
organizations  and  consortia  of 
organizations. 

Deadline  for  Transmittal  of 
.Applications:  March  24,  1997. 

Applications  Available:  January  29, 
1997. 

Available  Funds:  Up  to  $700,000. 

Estimated  Range  of  Awards: 
515,000— $100,000. 

Estimated  Average  Size  of  Awards: 
$85,000, 

Estimated  Number  of  Awards:  5-10, 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice 

Project  Period:  Up  to  18  months. 
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Applicable  Hcgtilntinns  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75,  77,  HO,  HI,  82.  85, 
and  86:  and  (h)  The  regulations  in  34 
CFR  Part  7()() 

Invitntinnal  Pnontifs:  The  Secretary' 
is  particularly  interested  in  applications 
that  meet  one  or  both  of  the  invitational 
priorities  in  this  notice.  However,  an 
application  that  meets  one  or  both  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.103(c)(1)). 

Invitntinnal  Priority  1 — Projects  that 
address  the  instructional  factors,  family 
background  factors,  and  school  and 
teacher  characteristics  that  the 
educational  research  literature  suggests 
are  correlates  of  academic  performance. 

Invitntinnal  Priority  2 — Projects  that 
include  the  development  of  stati.stical 
software  that  would  allow  more 
advanced  analytic  techniques  to  be 
readily  applied  to  NAEF'  data. 

Evahintion  Criteria.  Ihe  Secretary 
selects  from  the  criteria  in  34  CFR 
700. 30(e)  to  evaluate  applications  for 
new  grants  under  this  competition. 
Under  34  CFR  700.30(a),  the  Secretary 
announces  in  the  application  package 
the  evaluation  criteria  selected  for  this 
competition  and  the  maximum  weight 
assigned  to  each  criterion. 

For  Applications  or  Information 
Contact:  For  application  send  written 
request  to  Alex  Sedlacek,  U.S. 
Department  of  Education.  National 
Center  for  Education  Statistics,  Office  of 
Educational  Research  and  Improvement, 
Room  404B,  555  New  |erse\  Avenue, 
NW.,  Washington,  DC  20208-5653; 
Internet  (alex_sedlacck@ed.gov);  or 
FAX  your  request  to  (202)  219-2061 
(include  CFDA  number  listed  above  and 
the  surface  mail  address  to  which  the 
application  should  be  sent).  For 
information  contact  Alex  Sedlacek  at 
(202)  21Q-1734.  Individuals  who  u.se  a 
telecommunications  device  lor  the  deaf 
(TDD)  may  call  the  Federal  Inlormation 
Relay  Service  (FIRS)  at  1-800-^77-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Dtjpartmeiit's  electronit,  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950:  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register 

Pro-am  Authority:  20  U.S.Q  9010. 


natcd:  January  16,  1997. 
Marshall  Smith, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
IFR  Doc.  97-1648  Filed  1-22-97;  8:45  ami 

BILUNG  CODE  4000-01-4* 

Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

AGENCY:  Advisory  Committee  on 
Student  Financial  Assistance. 
Education. 

ACTION:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  propo.sed  agenda  of  a 
forthcoming  partially  closed  meeting  of 
the  Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public. 

DATES  AND  TIMES:  February  4.  1997, 
beginning  at  8:30  a.m.  and  ending  at 
4:30  p.m.  but  closed  from  approximately 
4:30  p.m.  to  6:30  p.m.,  and  on  February 
5,  1997,  beginning  at  8:30  a.m.  and 
ending  at  2:00  p.m. 
ADDRESSES:  Radis.son  Barcelo  Hotel, 
2121  P  Street,  N.W.,  Washington,  D.C. 
20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  Portals  Building, 
1280  Maryland  Avenue.  S.W.,  Suite  601. 
Washington,  D.C.  20202-7582  (202) 
708-7439. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  IJ.S.C.  1098).' 
The  Advisory  Committee  is  established 
to  provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters. 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program,  and  assisting 
with  activities  related  to  reauthorization 
of  the  Higher  Education  Act  of  1965.  As 
a  result  of  the  passage  of  the  Higher 
Education  Amendments  of  1992,  the 
Congress  directed  the  Advisory 
Committee  to  assist  with  a  series  of 


special  assessments  and  conduct  an  in- 
depth  study  of  student  loan 
simplification.  The  Advisory  Conuuittee 
fulfills  its  charge  by  conducting 
objective,  nonpartisan,  and  independent 
analyses  of  important  student  aid  issues. 
.As  a  result  of  passage  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1993.  Congress  assigned  the  Advisory 
Committee  the  major  task  of  evaluating 
the  Ford  Federal  Direct  Loan  Program 
(FDLP)  and  the  Federal  Family 
Flducation  Loan  Program  (FFELP)  The 
Committee  will  report  to  the  Secretary 
and  Congress  on  not  less  than  an  annual 
basis  on  the  operation  of  both  programs 
and  submit  a  final  report  by  January  1, 
1997. 

The  propo.sed  agenda  includes  (a) 
presentations  and  di.scussion  sessions 
on  reauthorization  of  the  Higher 
Education  Act;  (b)  an  Advisory 
Committee  regulatory  update:  and  (c)  a 
planning  .session  on  the  Committee's 
agenda  for  the  remainder  of  fiscal  year 
1997,  and  other  Committee  business 
(e.g.,  election  of  officers,  budget  report, 
etc).  Space  is  limited  and  you  are 
encouraged  to  register  early  if  you  plan 
to  attend.  You  may  register  through 
Internet  at  ADV_COMSFA@ED.gov  or 

Tracy Deanna |ones@ED.gov.  Please 

include  your  name,  title,  affiliation, 
complete  address  (including  Internet 
and  e-mail — if  available),  and  telephone 
number.  If  you  are  unable  to  register 
through  Internet,  you  may  mail  or  fax 
your  registration  information  to  the 
Advi.sory  Committee  staff  office  at  (202) 
401-3467.  Al.so,  you  may  contact  the 
Advisory  Committee  staff  at  (202)  708- 
7439.  The  registration  deadline  is 
Thursday,  January  30,  1997. 

The  Advisory  Committee  will  meet  in 
Washington,  D,C.  on  February  4,  1997, 
from  8:30  a.m.  to  4:30  p.m.,  and  on 
February'  5,  from  8:30  a.m.  to 
approximately  2:00  p.m.  The  meeting 
will  be  closed  to  the  public  on  February 
4.  from  approximately  4:30  p.m.  to  6:30 
p.m.  to  elect  a  new  chairperson  and 
discuss  other  personnel  matters.  The 
ensuing  discussions  will  relate  to 
internal  personnel  rules  and  practices  of 
an  agency  and  will  disclose  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such 
matters  are  protected  bv  exemptions  (2) 
and  (6)  of  Section  552(b)(c)  of  Title  5 
U.S.C. 

A  summary  of  the  activities  at  the 
clo.sed  .session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552(b)  will  be  available  to  the 
public  within  fourteen  days  after  the 
meeting. 
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Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  Portals  Building,  1280 
Maryland  Avenue,  S.W.,  Suite  601, 
Washington,  D.C.  from  the  hours  of  9:00 
a.m.  to  5:30  p.m.,  weekdays  except 
Federal  holidays. 

Dated:  January  16,  1997. 
Brian  K.  Fitzgerald, 

Staff  Director  Advisory  Committee  on  Student 
Financial  Assistance. 
[PR  Doc.  97-1538  Filed  1- 


22-97;  8:45  am] 


BIUJNG  CODE  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  1097^4-23-001] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  16.  1997. 

Take  notice  that  on  January  14,  1997. 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  fding  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  certain  substitute  revised 
tariff  sheets  in  the  above  captioned 
docket,  with  a  proposed  effective  date  of 
February  1,  1997. 

Eastern  Shore  states  the  substitute 
revised  tariff  sheets  are  being  filed  to 
correct  its  PS-1  Demand  Charge.  Such 
correction  is  required  due  to  a  clerical 
error  found  in  Eastern  Shore's 
workpapers  which  developed  its  PS-1 
tracking  adjustment  and  resuUed  in 
Eastern  Shore  overstating  its  PS-1 
Demand  Charge  by  $0.39. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  protest  said 
Filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211 ).  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary 

|FR  Doc.  97-1631  Filed  1-22-97:  8:45  ami 

BILUNG  CODE  8717-01-M 


[Docket  No.  RP96-1 47-001] 

Equitrans,  LP.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

lanuary  16.  1997. 

Take  notice  that  on  January  7,  1997, 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
Febniary  1,  1997: 

Third  Revised  Sheet  No.  35 
Third  Revised  Sheet  No.  36 
Second  Revised  Sheet  No.  220 
First  Revised  Sheet  No,  220A 
First  Revised  Sheet  No.  220B 
First  Revised  Sheet  No.  220C 
Third  Revised  Sheet  No.  332 

Equitrans  states  the  pr^osed  tariff 
sheets  are  submitted  in  compliance  with 
"Order  on  Technical  Conference" 
issued  bv  the  Commission  on  December 
23,  1996  in  Docket  No.  RP96-147. 
Equitrans  states  that  the  Commission 
required  Equitrans  to  refile  the  tariff 
sheets  to  eliminate  application  of  the 
proposed  ratchets  to  Rate  Schedule 
115SS  thereby  limiting  application  of 
the  ratchets  to  Rate  Schedules  lOSS, 
30SS  and  60SS  and  further  required 
revision  of  the  proposed  tariff  language 
to  apply  the  ratchets  on  a  pro  rata  basis 
across  all  three  Rate  Schedules  based  on 
each  customer's  individual  storage 
level.  Equitrans  states  that  the  proposed 
tariff  sheets  incorporate  these  revisions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator^'  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commisson's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-1627  Filed  1-22-97;  8:45  am) 

BIUJNG  CODE  6717-01-M 


[Docket  No.  RP97-1 08-001] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliance  Filing 

lanuary  16.  1997 

Take  notice  that  on  January  13,  1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  January  1.  1997: 

Substitute  Second  Revised  Sheet  No.  28 
Substitute  Original  Sheet  No  604 
Substitute  Original  Sheet  No  605 
Substitute  Original  Sheet  No  606 
Original  Sheet  No  607 
Substitute  Fourth  Revised  Sheet  No.  1808 
Substitute  Fourth  Revised  Sheet  No  1809 

Koch  states  that  the  purpose  of  this 
filing  is  to  comply  with  a  Commission 
"Order  Accepting  and  Suspending 
Tariff  Sheets.  Subject  to  Refund  and 
Conditions  "  requesting  changes  to 
Koch's  Parking  and  Lending  filing 
(PAL).  The  PAL  filing  was  made  to 
implement  a  new  nominated 
interruptible  g'  >  parking  and  lending 
service  under  Kate  Schedule  PAL. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  sep/e  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary 
(FR  Doc.  97-1628  Filed  1-22-97;  8:45  am) 

B4LUNG  CODE  671 7-01 -M 

[Docket  No.  TM97-5-1 6-002] 

National  Fuel  Gas  Supply  Cofporstion; 
Notice  of  Correction  to  Tariff  Filing 

lanuary  16,  1997. 

Take  notice  that  on  January  10.  1997. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing,  a 
correction  to  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  with  a 
proposed  effective  date  of  January  1, 
1997. 

National  states  that  on  January-  8, 
1997,  in  Docket  No.  TM-97-5-i6-001. 
National  filed  Fourth  Revised  Sheet  No. 
29.  However,  the  plain  version  of  Fourth 
Revised  Sheet  No.  29  contained  an 
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error.  Xccorciin^ly.  National  submitted 
Substitute  Fourth  Rcviseti  Sheet  No.  29 
to  corrcLt  that  error. 

Any  person  desiring  to  protest  said 
t'iliniJ  should  file  a  [)rotest  with  the 
Federal  Fneri^y  Regulatory  Commission, 
HHH  First  Street.  N.F..  Washington,  D.C. 
2t)42f>,  in  a( cnrdance  with  Rule  211  of 
the  Clommissiou's  Rules  of  Practice  and 
Procedure  (IH  CFR  iH.^i  21 1).  Ail  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Coinniissioii's  Regulations.  Protests  will 
be  considered  \>\  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  wHI  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  tliis  filing  are  on  file  with  the 
(Commission  and  are  available  for  public 
inspection. 
I.inwood  A.  Watson,  Jr., 
Acting  Sfrn'ttiry' 
|f-K  Doc  97-16.30  Filed  1-22-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  CP97-1 90-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

l.nni,irv  lb,  1'197 

Take  notice  that  on  laiuiarv  10,  1997, 
Northern  Natural  Cias  Company 
(Northernl,  1111  South  10:ird  Street, 
Omaha,  Nel)raska  B«  124- 1000,  fded  an 
Docket  No.  CP97-190-4J00  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  .Ac  t.  for  permission  at 
its  Sublette  Compressor  Station  located 
in  Seward  Countv.  Kansas,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Clonmiissioii  and  open  to 
public  inspection. 

Northern  states  that  the  compressor 
units  that  it  proposes  to  abandon,  will 
not  be  required  due  to  changes  in  the 
operating  conditions,  resulting  from  the 
installation  of  five  new  units  that 
Northern  is  proposing  to  install  and 
operate,  in  a  companion  application  that 
Northern  fded  in  Docket  No.  CP97-191- 
000.  Northern  further  states  that  the  new 
units  proposed  in  Docket  No.  CP97- 
191-000  will  eliminate  the  need  for  the 
ten  old  and  near  obsolete  units  It  is 
asserted  that  the  abandonment  of  the 
units  will  not  result  in  the  abandonment 
of  service  to  any  of  Northern's  existing 
shippers,  nor  will  the  proposed 
abandonment  adversely  effect  c^ipacity 
since  this  compression  will  be  replaced 
with  newer  and  more  efficient 
technology. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
Fehmary  7.  1997.  file  with  the  Federal 
Fnergy  Regulatory  Commission, 


Washington,  D.C,  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  .38.5.214  or  38.5.21 1) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  Ail  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson.  Jr,, 
Acting  Secretary. 

!FK  D.k:  47-1624  Filed  1-22-97;  8:45  am] 
BILUNG  CODE  6717-01-M 

[Project  No.  2833-049] 

Public  Utility  District  No.  1  of  Lewis 
County;  Notice  Granting  Extension  of 
Time 

January  16, 1997. 

On  November  1,  1996,  the 
Commission  issued  notice  of  Public 
Utility  District  No.  1  of  Lewis  County's 
(Lewis  County)  application  for 
amendment  of  the  license  for  its  Cowlitz 
Falls  Project  No.  2833.  located  on  the 
Cowlitz  River  in  Lewis  Countv, 
Washington.  On  December  19,  1996, 
American  Whitewater  .Affiliation  and 
Rivers  Council  of  Washington  (.AWA) 
jointly  filed  a  timely  motion  to 
intervene  in  opposition  in  the 
amendment  proceeding.  Pursuant  to 
Rule  213(d)  of  the  Commission's  Rules 


of  Practice  and  Procedure,'  the  deadline 
for  answers  to  AWA's  motion  was 
January  3.  1997. 

On  [December  31,  1996,  because  of  its 
delayed  receipt  of  AWA's  motion,  Lewis 
County  filed  a  request  for  a  30-day 
extension  of  time  to  answer  the  motion. 
Pursuant  to  Rule  213(d),  Lewis  County 
is  granted  a  15-day  extension  of  time  to 
file  an  answer  to  AWA's  intervention 
motion.-  Accordingly,  the  answer  must 
be  filed  within  15  days  of  the  issuance 
of  this  notice. 
Linwood  A.  Wat.son,  Jr., 
ActinfjSecretan'. 
|FR  Doc  ')7-ir)2.S  Filed  1-22-97:  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP97-226-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

January  16.  1997. 

Take  notice  that  on  January  13.  1997, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
to  be  effective  February  12,  1997,  and 
May  1,  1997.  the  following  tariff  sheets 
tariff): 

Effective  February  12,  1997 

.Second  Revised  Sheet  Nns.  163  and  170 
Original  .Sheet  No.  170A 

Effective  May  1,  1997 

Second  Revised  Sheet  No.  164 
Original  Sheet  Nos.  164A  and  164B 
Third  Revised  Shetit  Nos.  166  and  167 

The  Questar  states  that  the  proposed 
tariff  sheets  revise  Part  3  of  the  General 
Terms  and  Conditions  of  Questar's  tariff 
by  (1)  allowing  a  Rate  Schedule  FSS 
shipper  in  Questar's  Clay  Basin  storage 
field  (Clay  basin  firm  shipper)  to 
transfer  any  or  all  of  its  injection  rights 
and  Minimum  Required  Deliverability 
(MRD)  (withdrawal)  rights  to  another 
Clay  Basin  firm  shipper,  (2)  clarifying 
Questar's  administration  requests  for 
interruptible  .storage  service  and  (3) 
assuring  that  information  regarding 
operational  flow  orders  can  be  logically 
discovered  by  its  customers. 

Questar  explains  further  that  it  is 
requesting  a  May  1,  1997,  effective  date 
for  tariff  sheets  implementing 
provisions  regarding  the  transfer  of 
injection  and  withdrawal  rights  for  two 


'  1(!(:FR:)8.S.2l3(d|. 

^Section  213((i)  of  the  Coinmi!ision's  Regiil,itions 
provide.';  thnl,  gencr.illy.  any  answer  to  a  motion 
mu.st  be  made  within  15  days  after  the  motion  i.s 
filed,  l-urthermorp.  answers  to  intervention  motions 
are  to  address  only  the  standing  to  intervene  and 
not  the  merits  of  the  intervenor's  position,  and  15 
liays  is  an  adequate  amount  of  time  in  which  to  (io 
so. 
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reasons.  First,  the  date  is  consistent 
with  the  date  Questar's  injection  period 
begins;  and  second,  once  the  provisions 
are  approved,  Questar  will  need 
approximately  two-months  lead  time  to 
develop  the  computer  programming 
changes  that  are  needed  to  implement 
this  concept. 

Questar  states  that  a  copy  of  this  fding 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Wyoming  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules 
385.211  and  38,S.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Prote.sts  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary 
IFR  Doc.  97-1629  Filed  1-^2-97:  8:45  am] 

BILUNG  CODE  6717-01-M 


Pocket  No.  CP96-1 52-000] 

Riverside  Pipeline  Company,  LP.; 
Notice  of  Technical  Conference 

January  16.  1997. 

Take  notice  that  the  Commission  Staff 
will  convene  a  two-day  ter;hnicai 
conference  in  the  above  captioned 
docket  on  February  6,  1997,  from  10:00 
a.m.  to  4:15  p.m.  and  on  February  7, 
1997  from  10:00  a.m.  to  3:15  p.m.  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  1st  Street  N.E., 
Washington,  D.C  20426.  Any  party,  as 
defined  in  18  CFR  385.102(c).  any 
person  seeking  intervener  status 
pursuant  to  18  CFR  385.214  and  any 
participant,  as  defined  in  18  CFR 
385.102(b),  is  invited  to  attend. 

The  purpose  of  the  conference  is  to 
discuss  the  resolution  of  issues 
pertaining  to  the  initial  rates  proposed 
in  this  proceeding  and  the  underlying 
cost  of  service.  In  addition,  the 
conference  will  provide  an  opportunity, 
as  needed,  for  further  discussion  ot 
other  tariff-related  issues  which  were 


addressed  at  previous  technical 
conferences  in  this  proceeding. 

For  further  information,  contact 
George  Dornbusch  (202)  208-0881, 
Office  of  Pipeline  Regulation.  Room  81- 
31. 

Linwood  A.  Watson,  Jr., 
Acting  Secretar\\ 
IFR  D()(    97-162:3  Filed  1-22-97;  8:45  am) 

BILUNG  CODE  6717-01-M 

[Docket  No.  ER95-7-013,  etal.J 

PanEnergy  Power  Services,  Inc.,  et  ai. 
Electric  Rate  and  Corporate  Regulation 
Filings 

Irtiuiary  16.  1997 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PanEnergy  Power  Services,  Inc. 

IDocket  No.  ER95-7-013I 

Take  notice  that  on  December  13, 
1996.  PanEnergy  Power  Services.  Inc. 
tendered  for  filing  a  Notification  of 
Change  in  Status  in  the  above- 
referenced  docket. 

2.  C.C.  Pace  Energy  Services,  Power 
Exchange  Corporation.  Rig  Gas  Inc., 
SuperSystems,  Inc.,  Energy  Marketing 
Services.  Inc.,  Alternate  Power  Source 
Inc.,  and  Preferred  Energy  Services, 
Inc. 

IDocket  No.  ER94-1181H)10.  liocket  No 
ER95-72-007,  Docket  No   ER9.'5-48CM«)7. 
Docket  No  ER96-906-002,  Docket  No  ER96- 
734-001,  Docket  No.  ER96-1 145-001 .  and 
Docket  No.  ER96-2141-001  (not 
consolidated)! 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  3,  1997,  C.C.  Pace  Energy 
Services  filed  certain  information  as 
required  by  the  Commission's  July  25, 
1995,  order  in  Docket  No.  ER94-il81- 
000. 

On  December  17.  1996,  Power 
Exchange  Corporation  filed  certain 
information  as  required  by  the 
Commission's  Februarv  1,  1995,  order  in 
Docket  No.  ER95-72-000. 

On  December  3.  1996,  Rig  Gas.  Inc. 
filed  certam  infonnation  as  required  by 
the  Commission's  March  16,  1995.  order 
in  Docket  No.  ER95-t80-000. 

On  December  4,  1996,  SuperSystems. 
Inc.  filed  certain  information  as  required 
bv  the  Commission's  March  27,  1996. 
order  in  Docket  No.  ER96-906-000. 

On  December  23.  1996,  Energy 
Marketing  Services,  Inc.  filed  certain 
information  as  required  by  the 


Commission's  February  13.  1996.  order 
in  Docket  No.  ER96-7,'^4-000. 

On  December  23.  1996.  Alternate 
Power  Source  Inc.  filed  certain 
information  as  required  by  the 
Ciommissinns  A  tril  30.  1996.  order  in 
Docket  No,  ER96-114.5-000 

On  December  2.  1996.  Preferred 
Energy  Services.  Inc..  filed  certain 
information  as  required  by  the 
Commission's  August  13,  1996.  order  m 
Docket  No.  ER96-2 14 1-000. 

3.  Howard  Energy  .Vlarketing,  Inc.. 
Gateway  Energy  .  Inc..  and  Petroleum 
Source  &  Systems  Group,  Inc. 

(Docket  No.  ER9,5-2r)2-O07,  Docket  No 
ER9S-1049-0()S,  and  Docket  No.  ER96-266- 

007  (not  consoiidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commi   , ion  and  are  on  file 
and  available  for  inspection  and 
copving  in  the  C;ommission's  Public 
Reference  Roon. 

On  December  10,  1996,  Uow.Trd 
Energv  Marketing,  Inc  filed  certain 
information  as  required  by  the 
Ck)mmission's  Februarv  24,  1995,  order 
in  Docket  No.  ER9.5-2.52-O00. 

On  December  3.  1996.  Gateway 
Energv.  Inc.  filed  certain  information  as 
required  bv  the  Commission's  August  4, 

1995,  order  in  Dc  kel  No.  ER95-1049- 
000. 

On  Dec;ember  4.  1996.  Petroleum 
Source  &  Systems  Clroup.  Inc.  filed 
certain  information  as  required  by  the 
Commission's  January  18.  1995,  order  in 
Docket  No,  ER95-266-000 

4.  Duke/Louis  Dn  .fus  L.L.C. 

iDuckcI  No,  ER96-108-006i 

Take  notice  that  on  December  20, 

1996.  Duke/Louis  Dreyfus  L,L.C. 
tendered  for  filing  a  change  in  status 
relating  to  the  proposed  combination  of 
Duke  Power  Company  and  PanEnergy 
Corp, 

5.  Deseret  Generation  and  Cooperative 

IDocket  No,  ER97-1 37-0001 

Take  notice  that  on  January  13,  1997. 
Deseret  Generation  and  Transmission 
Cooperative,  tendt  ^d  for  filing  an 
amendment  in  tht.  above-referenced 
docket. 

Comment  date:  January  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

6.  Citizens  Utilities  Company 

!D<Kket  No.  ER97-358-OO0I 

Take  notice  that  on  December  23, 
1996,  Citizens  L'tilities  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 
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Comment  dntf:  [aiuiary  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7.  Montana  Power  (lompany 

I  Docket  No  ER97-523-0001 

Take  notice  that  on  lamiarv  8,  1997, 
Montana  Power  Clonipaiiy  tendered  for 
fihng  an  amendment  in  the  above- 
referenced  docket 

Comment  date:  lamiary  30.  1997.  in 
accordan(.e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  South  Carolina  Electric  &  Gas 
Company 

I  Docket  No.  EK97-669-001 1 

Take  notice  that  on  December  26, 
199fi,  Soiitli  Carohna  Fiectric  &  Gas 
C'ompany  tendered  for  filing  its  refund 
report  in  the  ai)ove-referenced  docket. 

Comment  date:  January  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northwest  Natural  Gas  Company 

|Do<;ket  No.  ER97-6«3-OOOj 

Take  notice  that  on  January  7,  1997, 
Northwest  Natural  Gas  Company 
tendered  for  Tding  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  January  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pennsylvania  Power  &  Light  . 
Company 

IDixzket  No.  ER97-1026-OOO| 

Take  notfce  that  on  December  31, 
1996.  Pennsylvania  Power*  Light 
Company  (P'P&L).  filed  a  Service 
Agreement,  dated  August  1,  1996.  with 
Duquesne  Light  Company  (DuquesneJ 
for  the  sale  of  capacity  and/or  energy 
under  PP&L's  Short  Term  Capacity  and/ 
or  Energy  Sales  Tariff.  The  Service 
Agreement  adds  Duquesne  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
December  30.  1996,  for  the  Service 
.Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Duquesne  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  30.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

11.  Pennsylvania  Power  &  Light 
Company 

IDocket  No.  ER97-1027  W)0| 

Take  notice  that  on  December  31, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement,  dated  September  23,  1996, 
with  TransCanada  Power  Corp.  (TC)  for 
the  sale  of  capacity  and/or  energy  under 


PP&L's  Short  Term  Capacity  and/or 
energy  Sales  Tariff.  The  Service 
agreement  adds  TPC  as  an  eligible 
customer  under  the  tariff. 

PP&L  requests  an  effective  date  of 
December  30,  1996,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  TPC  and  to  the 
Pennsylvania  Public  Utilities 
Commission. 

Comment  date:  January  30.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Ohio  Edison  ("ompany; 
Pennsylvania  Power  Company 

IDocket  No.  ER97-1035-OOOI 

Take  notice  that  on  December  31, 
1996,  Ohio  Edison  Company,  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  Baltimore  Gas 
&  Electric  Company  pursuant  to  Ohio 
Edison's  Power  Sales  Tariff.  This 
Service  Agreement  will  enable  Ohio 
Edison  and  Pennsylvania  Power 
Company  to  sell  capacity  and  energy  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  January  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Ohio  Edison  Ckimpany; 
Pennsylvania  Power  Company 

IDocket  No.  ER97-1036-000I 

Take  notice  that  on  December  31, 
1996,  Ohio  Edison  Company,  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service  with  Dayton 
Power  &  Light  Company,  A  YP  Energy, 
Inc..  and  Ohio  Edison  Company 
pursuant  to  Ohio  Edison's  Open  Access 
Tariff.  These  Service  Agreements  will 
enable  the  parties  to  obtain  Non-Firm 
Point-to-Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  January  30.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PECO  Energy  Company 

IDocket  No.  ER97-1037-O00| 

Take  notice  that  on  December  31, 
1996,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
December  23,  1996  with  Public  Service 
Electric  and  Gas  Company  (PSE&G) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  5  (Tariff).  The 
Service  Agreement  adds  PSE&G  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  23,  1996.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  PSE&G  and  to  the 


Pennsylvania  Public  Utility 
Commission. 

Comment  c/afe;  January  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PECO  Energy  Company 

IDocket  No.  ER97-1{)38-000| 

Take  notice  that  on  December  31, 
1996,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
December  23,  1996  with  Potomac 
Electric  Power  Company  (PEPCO)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  PEPCO  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  23,  1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  PEPCO  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  c/a/e;  January  30,  1997,  in 
acc;ordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PECO  Energy  Company 

IDocket  No  ER97-1039-000) 

Take  notice  that  on  December  31. 
1996,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
December  23,  1996  with  Alabama 
Municipal  Electric  Authority  (AMEA) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  AMEA  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  23,  1996.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  AMEA  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  30,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PECO  Energy  Company 

IDocket  No.  ER97-104O-OOO1 

Take  notice  that  on  December  31, 
1996,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
December  23,  1996  with  Orange  & 
Rockland  Utilities  (O&R)  under  PECO's 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  4  (Tariff).  The  Service 
Agreement  adds  O&R  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  23,  1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  O&R  and  to  the 
Pennsylvania  Public  Utility 
Commission. 
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Comment  date:  January  30,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

18.  PECO  Energy  Company 

[Docket  No.  ER97-1 041-0001 

Take  notice  that  on  December  31. 
1996,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
December  23,  1996  with  Florida  Power 
&  Light  Company  (FPL)  under  PECO's 
FERC  Electric  tariff.  First  Revised 
Volume  No.  4  (Tariff).  The  Service 
Agreement  adds  FPL  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  23,  1996.  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  FPL  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  3U,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PECO  Energy  Company 

[Docket  No.  ER97-1 042-0001 

Take  notice  that  on  December  31. 
1996,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated 
December  23,  1996  with  Cenerprise,  Inc. 
(CENERPRISE)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  5 
(Tariff).  The  Service  Agreement  adds 
CENERPRISE  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
December  23,  1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CENERPRISE  and 
to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Commonwealth  Edison  Company 

[Docket  No.  ER97-104.1-O001 

Take  notice  that  on  December  31, 
1996,  Commonwealth  Edison  Company 
(ComEd),  submitted  for  filing  Service 
Agreements,  establishing  Illinois 
Municipal  Electric  Agency  (IMEA),  and 
Central  Illinois  Light  Company  (CILCO), 
as  customers  under  the  terms  of 
ComEd's  Power  Sales  and  Reassignment 
of  Transmission  Rights  Tariff  PSRT-1 
(PSRT-1  Tariff).  The  Commission  has 
previously  designated  the  PSRT-1  Tariff 
as  FERC  Electric  Tariff,  First  Revised 
Volume  No.  2. 

ComEd  requests  an  effective  date  of 
Januarv  1,  1997.  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  IMEA.  CILCO,  and  the 
Illinois  Commerce  Commission. 


Comment  dote:  January  30,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Commonwealth  Edison  Company 

[Docket  No.  ER97-1044-flO0l 

Take  notice  that  on  December  31, 
1996,  Commonwealth  Edison  Company 
(ComEd),  submitted  three  Service 
Agreements,  variously  dated, 
establishing  Central  Illinois  Light 
Company  (CILCO),  Western  Resources, 
Inc.  (Western),  NIPSCO  Energy  Services. 
Inc.  (NESI),  Toledo  Edison  Company 
(Toledo),  and  Cleveland  Electric 
Illuminating  Company  (CEIC),  as  non- 
firm  customers  under  the  terms  of 
ComEd's  Open  Access  Transmission 
Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
December  31,  1996,  for  the  three  service 
agreements,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  the  filing  were 
served  upon  CLCO,  Western.  NESI, 
Toledo,  CEIC  and  the  Illinois  Commerce 
Commission. 

Comment  date:  January  30.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Commonwealth  Edison  Company 

[Docket  No.  ER97- 104 .5-0001 

Take  notice  that  on  December  31, 
1996,  Commonwealth  Edison  Company 
(Edison),  submitted  Amendment  No.  8, 
dated  December  5,  1996,  to  the 
Interconnection  Agreement,  dated 
March  1.  197.5  (1975  Agreement), 
between  Edison  and  Wisconsin  Power 
and  Light  Company  (Wisconsin  Power), 
(hereinafter  referred  to  collectively  as 
Parties).  The  Commission  has 
previously  designated  the  1975 
Agreement  as  Edison  Rate  Schedule  No. 
16. 

Edison  requests  an  effective  date  of 
December  31,  1996,  for  Amendment  No. 
8,  and  accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  upon  Wisconsin 
Power  and  the  Illinois  Commerce 
Commission. 

Comment  date:  January  30,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Commonwealth  Edison  Company 

(Docket  No.  ER97-1046-O001 

Take  notice  that  on  December  31, 
1996,  Commonwealth  Edison  Company 
(Edison),  submitted  a  Notice  of 
Cancellation  for  the  Area  Coordination 
Agreement  between  Edison,  Cenlerior 
Energv  Corporation  (Centerior). 
Consumers  Energy  Company 
(Consumers),  Detroit  Edison  Company 
(Detroit),  Indiana  Michigan  Power 


Company  (Indiana  Michigan),  and 
Northern  Indiana  Public  Service 
Companv  (Northern  Indiana).  The 
Commission  has  p'  viously  designated 
the  Area  Coordina..on  Agreement  as 
Edisons  VKRC  Rate  Schedule  No.  11. 

Edison  requests  an  effective  date  of 
January  1.  1997.  for  the  Notice  of 
Cancellation,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  Centerior.  Consumers, 
Deiroit,  Indiana  Michigan.  Northern 
Indiana.  Illinois  Commerce 
(Commission.  Indiana  Utility  Regulatory 
Commission.  Michigan  Public  Service 
Commission,  and  Ohio  Public  Utilities 
Commission 

Commt^nt  date:  January  30,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

24.  Commonwealth  Edison  Company 

IDocket  No  ER97-1047-0001 

Take  notice  that  on  December  31, 
1996.  Commonwealth  Edison  Companv 
(Edison),  submitted  Amendment  No  11 
to  the  Inten:onnection  Agreement 
between  Edison  and  Central  Illinois 
Public  .Service  Company  (Central 
Illinois).  .-Smendment  No  11  eliminates 
certain  service  schedules  that  provide 
services  redundant  to  those  obtained 
through  Edison's  and  Central  Illinois" 
unbundled  power  sales  and  open-ac;cess 
transmission  tariffs.  The  Commission 
has  previously  designated  the 
Interconnection  .Agreement  as  Edison's 
FERC  Rate  Schedule  No.  10 

Edison  requests  an  effective  date  of 
December  31.  1996  for  Amendment  No 
11.  and  accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  upon  Central 
Illinois  and  the  Illinois  Commerce 
Commission. 

Comment  date:  January  30.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Ckjmmonwealth  Edison  Company 

IDocket  No.  ERM7-l048-<K)Ol 

Take  notice  that  on  December  M. 
1996.  Commonwealth  Edison  Companv 
(Edison),  submitted  Amendment  No.  6 
to  the  Inten.onnection  Agrt^nnent 
between  Edison  and  Interstate  Power 
Company  (Interstate).  Amendment  No.  6 
amends  certain  service  schedules  that 
provide  services  redundant  to  those 
obtained  through  Edison's  and 
Interstate's  unbundled  power  sales  and 
open-access  transmission  tariff  The 
Commission  has  previously  designated 
the  Interconnection  Agreement  as 
Edison's  FERC  Rate  Schedule  No.  7 

Edison  requests  an  effective  date  of 
December  31,  1996,  for  .Amendment  No 
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6.  and  atxordingly  seeks  waiver  of  the 
Commission's  requirements.  CopitiS  of 
this  filing  were  served  upon  Interstate 
and  the  Illinois  Commeri.e  Conmiission. 

Comment  dotn:  January  30,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Cnmmonwealth  Edison  Company 

(Docket  No.  ER97-1()49-0(X)| 

Take  notice  that  on  December  31, 
1996,  Commonwealth  Edison  C'ompany 
(Edison),  submitted  Amendment  No.  1 
to  the  Interconnection  Agreement 
between  Edison  and  (Central  Illinois 
Light  Company  (Central  Illinois). 
Amendment  No.  1  eliminates  certain 
service  schedules  that  provide  services 
redundant  to  those  obtained  through 
Edison's  and  Central  Illinois'  unbundled 
power  sales  and  open-access 
transmission  tariffs.  The  Commission 
has  previously  designated  the 
Interconnection  Agreement  as  Edison's 
FERC  Rate  Schedule  No.  33. 

Edison  requests  an  effective  date  of 
December  31,  1996,  for  Amendment  No. 
1 ,  and  accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  upon  Central 
Illinois  and  the  Illinois  Commerce 
Commission. 

Comment  date:  January  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Commonwealth  Edison  Company 

IDockft  No.  ER97-105(>-()()01 

Take  notice  that  on  December  31, 
1996,  Commonwealth  Edison  Company 
(Edison),  submitted  a  Notice  of 
Cancellation,  dated  December  30.  1996, 
to  cancel  Edison's  FE:RC  Rate  Schedule 
No.  38,  effective  date  September  29, 
1989.  Edison's  FTiRC  Rate  Schedule  No. 
38  is  a  Power  Sales  Agreement,  dated 
December  31,  1988,  between  the  Illinois 
Municipal  Electric  Agency  (IMEA)  and 
Edison  which  provided  for  IMEA  to 
purchase  power  and  energy  from 
Edi.son.  The  Commission  has  previously 
designated  the  Power  Sales  Agreement 
as  Edison's  FERC  Rate  Schedule  No.  38. 

Edison  requests  an  effective  date  of 
December  31,  1996,  for  the  Notice  of 
Cancellation,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  IMEA  and  the  Illinois 
Commenje  Commission. 

Comment  date:  January  30,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 


888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  .385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Co-mmission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Walson.  Jr., 
Acting  Secretary. 
|FR  Doc.  97-1622  Filed  1-22-97;  8:45  ami 

BILUNG  CODE  6717-01-P 


(Project  No.  2322-322] 

Duke  Power  Company;  Notice  of 
AvaiiabJIIty  of  Environmental 
Assessment 

lanuary  16,  1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  (OHL)  has 
reviewed  Duke  Power  Company's 
application  requesting  Commission 
authorization  to:  (1)  Grant  an  easement 
to  the  City  of  Camden,  South  Carolina 
(Camden)  to  construct  raw  water 
withdrawal  facilities  on  1.47  acres  of 
land  within  the  boundary  of  the 
Catawba-Wateree  Project,  and  (2)  allow 
Camden  to  withdraw  up  to  12  million 
gallons  per  day  (mgd)  of  water  from 
Lake  Wateree.  The  proposed  raw  water 
intake  facility  would  be  constructed 
near  the  Eagles  Nest  Subdivision  on  the 
southeast  shore  of  Lake  Wateree  in 
Kershaw  County,  South  Carolina. 

The  staff  of  OHL's  Division  of 
Licensing  and  Compliance  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  proposed  action.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  licensee's  proposal  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2A  of  the  Commission  s  offices  at 
888  First  Street,  N.E..  Washington.  DC. 
20426  or  by  calling  the  Commission's 


Public  Reference  Room  at  (202)  208- 
1371. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary: 

(FR  Doc.  97-1626  Filed  1-22-97;  8:45  am) 

BILUNG  CODE  871 7-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-5679-7] 

Project  XL  Draft  Final  Project 
Agreement  for  HADCO  Corporation 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  opportunity  for  public 
comment. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
Regions  I  and  II  are  announcing  the 
availability  of,  and  soliciting  comments 
on,  the  draft  Final  Project  Agreement 
developed  for  HADCO  Corporation 
under  EPA's  Project  XL  initiative. 
DATES:  Comments  must  be  submitted  on 
or  before  February  24,  1997;  public 
hearing,  February  12,  1997,  12:30  p.m.; 
requests  to  attend  the  hearing  must  be 
received  on  or  before  February  11,  1997. 
ADDRESSES:  Written  comments  should 
be  addressed  or  delivered  to  Mr.  James 
Sullivan,  U.S.  EPA  Region  II,  Mail  Code 
DECA-RCB,  290  Broadway,  New  York, 
NY  10007-1866.  A  copy  of  any 
comments  should  also  be  sent  to 
Regulatory  Reinvention  Pilot  Projects, 
FRL-5 197-9,  Water  Docket,  Mail  Code 
4101,  U.S.  EPA,  401  M  Street,  S.W., 
Washington.  DC  20460. 

The  public  hearing  will  be  held  at 
HADCO  Corporation,  1200  Taylor  Road, 
Owego.  New  York  13827.  Requests  to 
attend  the  hearing  should  be  made  to 
Mr.  James  Sullivan,  EPA  Region  2,  (212) 
637-4138. 

The  FPA  is  available  for  review 
Monday  through  Friday,  except  legal 
holidays,  at  the  following  locations. 
(Hours  of  operation  for  each  location 
can  be  obtained  by  calling  the  numbers 
provided). 

1.  Derry,  NH  Public  Library,  64  East 
Broadway,  Derry,  NH,  (603)  432-6140 
(Cheryl  Lynch,  Reference  Desk) 

2.  Aaron  Cutler  Memorial  Library.  269 
Charles  Bancroft  Highway,  Hudson, 
NH.  (603)  424-4044  (Claudia 
Danielson,  Librarian) 

3.  Kelley  Library,  234  Main  St,  Salem, 
NH  (603)  898-7064,  (Deborah  Berlin. 
Reference  Department) 

4.  Colbum  Free  Library,  275  Main  St, 
Owego,  NY  (607)  687-3520,  (Christine 
Burroughs,  Librarian) 
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5.  NYS  DEC.  50  Wolf  Road,  Albany,  NY. 
(518)  457-2553  (Mark  Moroukian),  or 
(518)  485-S9B8  (Larry  Nadler) 

6.  NH  DES,  6  Hazen  Drive,  Concord,  NH 
(eO.l)  271-2942.  (Kenneth  Marschner) 

7.  US  EPA  Region  I  Library,  One 
Congress  Street.  11th  Floor,  Boston, 
MA  (888)  372-5427 

8.  US  EPA  Region  11  Library,  290 
Broadway,  16th  Floor,  New  York.  NY, 
(212)637-3185 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Rota,  EPA  Region  1.  (617)  565- 
3349;  Jim  Sullivan,  EPA  Region  2,  (212) 
637-4138;  or  Lisa  Hunter,  EPA 
Headquarters,  (202)  260-4744. 
SUPPLEMENTARY  INFORMATION:  HADCO  is 
one  of  the  first  facilities  accepted  into 
EPA's  Project  XL  program.  EPA  created 
Project  XL  in  1995  as  an  initiative 
providing  regulatory  flexibility  for 
industry  to  achieve  environmental 
performance  that  is  superior  to  what 
would  be  achieved  through  compliance 
with  existing  and  reasonably  anticipated 
future  regulations.  The  HADCO  Final 
Project  Agreement  (FPA)  was  developed 
by  EPA,  the  New  Hampshire 
Department  of  Environmental  Services 
(NH  DES),  the  New  York  State 
Department  of  Environmental 
Conservation  (NYS  DEC),  and  HADCO 
Corporation  ("the  parties').  The  FPA  is 
the  document  that  memorializes  the 
parties"  intentions  concerning  Project 
XL  for  the  HAI3CO  facilities  in  Owego, 
NY:  Hudson,  NH;  Derry.  NH  and  Salem, 
NH. 

This  XL  project  concerns  the 
classification  under  RCRA  Subtitle  C  of 
wastewater  treatment  (VVWT)  sludge 
generated  from  printed  wire  board 
manufacturing  facilities  (SIC  3672).  This 
VVWT  sludge  is  presently  classified  as  a 
listed  hazardous  waste,  having  the 
waste  code  F006,  pursuant  to 
regulations  promulgated  under  the 
Resource  Conservation  and  Recovery 
Act  (40  CFR  261.31(a)).  Because  of  this 
hazardous  waste  designation,  HADCO, 
and  others  in  the  PWB  industry,  must 
currently  ship  this  waste  to  a  separate 
facility  licensed  to  handle  hazardous 
wastes  before  it  can  be  reclaimed.  The 
project  seeks  to  demonstrate  that  (a) 
classifying  HADCO's  WWT  sludge  as  an 
F006  waste  pursuant  to  Subtitle  C  is  not 
necessary  to  protect  human  health  and 
the  environment,  (b)  the  WWT  sludge 
can  be  safely  reclaimed  without  all  of 
the  strict  regulatory  controls  imposed  by 
RCRA  Subtitle  C;  and  (c)  a  conditional 
delisting  or  solid  waste  variance  will 
yield  substantial  economic  and 
environmental  benefits. 

The  HADCO  FPA  details  a  procedure 
through  which  HADCO  will  extensively 
test  its  sludge  generated  from  the 


treatment  of  wastewater  associated  with 
circuit  board  manufacture.  This  data 
will  be  reviewed  by  EPA,  NH  DES  and 
NYS  DEC.  in  order  to  determine  if  such 
data  supports  removal  of  the  sludge 
from  regulation  as  a  hazardous  waste,  as 
defined  in  the  Resource  Conservation 
and  Recovery  Act.  Such  a  determination 
by  EPA,  NHDES.  and  NYS  DEC  is 
wholly  contingent  upon  HADCO 
shipping  the  sludge  off-site  for 
reclamation  of  copper  contained  in  the 
sludge.  The  four  (4)  HADCO  facilities 
that  are  involved  in  this  project 
collectively  generate  approximately  600 
tons  per  year  of  this  sludge. 

HADCO  has  agreed  to  direct  any  cost 
savings  realized  towards  the 
reclamation  of  non-hazardous  copper 
containing  dusts  that  are  currently  land 
filled.  If  no  reclamation  occurs,  the 
project  would  be  terminated.  HADCO 
must  also  consider  the  installation  of 
sludge  driers  to  reduce  sludge  volume  at 
its  New  Hampshire  facilities,  if  feasible. 

This  draft  FPA  provides  an  overview 
of  the  parties'  intentions  under  the  XL 
agreement.  The  public  hearing  on 
February'  12,  1997,  is  being  held  at 
HADCO's  facility  in  Owego,  New  York, 
to  provide  additional  opportunity  for 
public  comment  at  the  HADCO  facility 
included  in  this  project  that  is  most 
remote  from  the  HADCO  Corporation 
headquarters  in  New  Hampshire.  The 
parties  to  the  agreement  will  consider 
any  public  comments  received  at  the 
hearing  and  during  this  30-day  public 
comment  period,  modify  the  agreement 
if  necessary,  and  determine  whether  to 
sign  a  final  agreement.  If  a  final 
agreement  is  reached,  any  legal 
mechanisms  required  to  implement  the 
agreement  will  be  noticed  publicly  in 
accordance  with  all  state  and  federal 
regulations. 

In  addition  to  the  EPA  contacts  listed 
in  the  section  entitled  "For  Further 
Information  Contact,"  above,  questions 
concerning  Project  XL  and  the  HADCO 
projet;t  may  also  be  directed  to-  Ken 
Marschner',  NH  DES,  (603)  271-2943, 
Mark  Moroukian,  NYS  DEC,  (518)  457- 
2553,  or  Lee  Wilmot,  HADCO 
Corporation,  (603)  896-2424.  General 
information  about  Project  XL  may  be 
obtained  by  accessing  EPA's  internet 
site  for  Project  XL,  at  http:// 
www.epa.gov/Project  XL.  A  copy  of  the 
HADCO  FPA  is  posted  at  this  loMfion, 

Dated:  January  lb.  1997 
Jon  Ke&sler, 

Director.  Emerging  Sectors  and  Strategies 
Division.  Office  of  Policy.  Planning,  and 
Evaluation 

jFK  Doc.  97-1642  Filed  1-22-97;  8:45  ami 
BILUNG  CODE  65M-60-P 


[FRL-6680-1] 

Notice  of  Public  Meetings  on  Drinking 
Water  Issues 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA) 
is  holding  a  series  of  public  meetings  for 
purposes  of  information  exchange  on 
issues  related  to  the  development  of 
regulations  to  control  microbial 
pathogens  and  disinfection  byproducts 
in  drinking  water,  including  an  Interim 
Enhanced  Surface  Water  Treatment 
Rule,  a  long-term  Enhanced  Surface 
Water  Treatment  Rule,  a  Stage  1 
Disinfectants/Disinfection  Byproducts 
Rule  and  a  Stage  2  Disinfectants/ 
Disinfection  Byproducts  Rule.  The 
Agency  is  developing  this  set  of  rules  to 
take  into  account  risk  trade-offs  between 
microbial  contaminants  and  chemical 
byproducts  of  disinfection  processes. 

This  series  of  meetings  is  anticipated 
to  continue  through  spring  and  may  also 
include  meetings  at  later  dates  during 
this  year.  EPA  is  hereby  providing 
notice  of  and  inviting  interested 
members  of  the  public  to  participate  in 
the  meetings.  As  with  all  previous 
meetings  in  this  series,  EPA  is 
instituting  an  open  door  policy  to  allow 
members  of  the  public  to  attend  these 
meetings.  To  assist  EPA  in  managing 
limitations  on  conference  room  seating, 
members  of  the  public  who  are 
interested  in  attending  meetings  are 
requested  to  contact  Elizabeth  Corr  of 
EPA's  Office  of  Ground  Water  and 
Drinking  Water.  Ms.  Corr's  phone 
number  and  e-mail  address  are  provided 
in  the  final  paragraph  of  this  Notice 

As  part  of  this  series,  a  public  meeting 
is  scheduled  for  January  28  and  29  at 
the  office  of  RESOLVE,'2828 
Pennsylvania  Avenue.  NW., 
Washington,  DC,  that  will  include  a 
broad  discussion  of  issues  related  to  the 
development  of  the  Interim  Enhanced 
Surface  Water  Treatment  Rule  and  the 
Stage  1  Disinfectants/Disinfection 
Byproducts  Rule  This  meeting  will 
include  a  summary  uf  technical 
discussions  for  purpo.ses  of  providing 
information  and  analysis  to  stakeholders 
to  allow  them  tc  .^ac  h  individual 
conclusions  as  to  their  roles  and 
positions  regarding  development  of  the 
rules.  The  meeting  will  also  include 
discussion  of  EPA's  schedule  for 
development  of  the  rules  and  options 
for  proceeding.  The  January  28  and  29 
meeting  will  be  preceded  by  a  public 
meeting  on  Januar\  27  on  technical 
issues  related  to  drinking  water 
treatment  pro<:esses  with  emphasis  on 
enhanced  coagulation  and 
predisinfection. 
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For  additional  information  about 
these  or  other  meetings  in  this  series  or 
to  be  included  on  the  mailing  list  to 
re<;eive  notii;e  of  further  meetings  in  this 
series,  members  of  the  public  are 
requested  to  contact  Elizabeth  Corr  of 
EPA's  Office  of  Ground  Water  and 
t)rinking  Water  at  (202)  260-8907  or  by 
e-mail  at 
corr.elizabeth@epamail.epa.gov. 

DateJ^  liinuiiry  21.  1997. 
Cynthia  C.  Dougherty, 

Dimtnr.  Of f ice  of  Ground  Water  and  Drinking 

WattT. 

|FR  Dim  .  My-iys.'i  Filed  1-22-97;  8:45  am) 

BILUNG  CODE  8560-SO-P 


[FRL-5680-2] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology- 
Total  Maximum  Daily  Load  Committee; 
Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 


summary:  Under  the  Federal  Advisory 
Committee  .-Xct.  PL  924fi,3,  EPA  gives 
notice  of  a  three  day  m(?eting  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology's 
(NACEPT)  Total  Maximum  Daily  Load 
(TMDL)  Committee  NAC'EPT  provides 
advice  andTecommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues.  The 
TMDL  Committee  has  been  charged  to 
provide  rec:ommen(iations  for  actions 
which  will  lead  to  a  substantially  more 
effective  TMDL  program.  This  meeting 
is  being  held  to  enable  the  Committee 
and  EPA  to  hear  the  views  and  obtaui 
the  advice  of  a  widely  diverse  group  of 
stakeholders  in  the  national  Water 
Program. 

In  conjunction  with  the  three  dav 
meeting,  the  F.ACA  Committee  members 
and  the  EPA  will  host  two  meetings 
designed  to  afford  the  general  public 
greater  opportunity  to  express  its  views 
on  TMDL  and  related  water  issues. 
DATES:  The  three  day  public  meeting 
will  he  held  on  Wednesday,  February 
1^1-21.  1997.  in  Calveston.  Texas  at  the 
C;alveston  Island  Hilton  Hotel.  5400 
Seawall  Boulevard,  (ialveston.  Te,xas. 
All  sessions  are  scheduled  for  the 
Crystal  Salon,  Sections  H  and  C.  The 
meeting  on  Wednesday.  February  19, 
1997.  begins  at  100  p.m.  with 
adjournment  st  heduled  for  5:00  p.m. 
The  meeting  on  Thursday,  February  20, 
1997,  b'jgins  at  9:00  p.m.  with 
adjournment  scheduled  for  3:00  p.m. 
The  closing  day  of  the  meeting  is 


Friday,  February  21,  1997  from  9:00 
a.m.  until  5:00  p.m. 

The  two  public  input  sessions  are 
scheduled  in  conjunction  with  the  hill 
Committee  meeting  in  the  same 
location.  The  first  will  occur  on 
Wednesday,  February  19,  1997,  from 
7:30-9:00  p.m.  The  second  will  occur 
on  Thursday,  February  20,  1997,  from 
3:30-5:00  p.m. 

RJTURE  MEETING  DATES:  The  Committee 
has  scheduled  additional  meetings  for 
the  following  dates  and  locations: 
June  11-13,  1997  in  Wisconsin 

(Madison  or  Milwaukee) 
September  3-5,  1997  in  Portland. 

Oregon 
January  21-23,  1998  in  Salt  Lake  City, 

Utah 

ADDRESSES:  Materials  or  written 
comments  may  be  transmitted  to  the 
Committee  through  (kirinne  S.  Wellish, 
Designated  Federal  Official,  NACEPT/ 
TMDL,  U.S.  EPA.  Office  of  Water,  Offif:e 
of  Wetlands,  Oceans,  and  Watersheds, 
Assessment  and  Watershed  Protection 
Division  (4503F),  401  M  Street,  SW., 
Washington,  DC  204B0. 
FOR  FURTHER  INFORMATION  CONTACT: 
Corinne  S.  Wellish,  Dcsign.ited  Federal 
Official  for  the  Total  Maximum  Daily 
Load  Committee  at  202-260-0740. 

Dated:  lanuary  l.S,  1997. 
Corinne  S.  WeliLsh, 
Designated  Federal  Ofpcial. 
|FR  Dor.  97-1645  Filed  1-22  97:  8:45  ami 
BILUNG  CODE  t660--ia-P 

rFRL-5679-8] 

Science  Advisory  Board  Notification  of 
Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Environmental  Health  Committee  (EHC) 
of  the  Science  Advisory  Board  (SAB) 
will  meet  on  February  1.3-14,  1997  at 
the  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue  NW,  Washington 
D.C.  20007.  The  hotel  telephone  number 
is  (202)  338-4600.  The  meeting  will 
start  at  9:00  a.m.  and  end  no  later  than 
5:00  p.m.  (Eastern  Time)  each  day.  The 
meeting  is  open  to  the  [)ublic.  Due  to 
limited  space,  seating  at  the  meeting 
will  be  on  a  first-come  basis. 
PURPOSE  OF  THE  MEETING:  The  main 
purpose  of  the  meeting  is  to  discuss  and 
review  the  EPA's  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment  (EPA/ 
600/P-92/003C,  April  1996).  The 
Committee's  review  of  the  Guidelines 
will  include  the  following  issues:  (a) 
hazard  characterization;  (b)  information 
requirements  necessary  to  depart  from 


defaults;  (c)  dose  response  assessment; 

(d)  margin  of  exposure  (MoE)  analy.sis; 

(e)  human  data;  (f)  NRC 
recommendations  for  tumor  data 
analysis;  and  (g)  su.sceptibility  factors 
for  human  variability. 

FOR  FURTHER  INFORMATION:  PLEASE 
NOTE  THAT  THIS  DOCUMENTATION 
IS  NOT  AVAILABLE  FROM  THE  SAB. 
The  Proposed  Guidelines  were 
published  in  their  entirety  in  the 
Federal  Register  on  April  23,  1996 
161(79):  17960-180111.  Electronic,  disk, 
and  paper  copies  are  being  made 
available  as  follows:  (a)  An  electronic 
version  is  available  for  download 
through  EPA's  Office  of  Research  and 
Development  home  page  on  the  Internet 
at  http://wwvv.epa.gov/ORD/WebPubs/ 
carcinogen  ;  (b)  An  electronic  version 
also  is  available  for  download  from 
EPA's  Technology  Transfer  Network 
(TrN)/National  Air  Toxic's 
Clearinghouse  (NATICH).  The  TfN  is  a 
network  of  electronic  bulletin  boards 
developed  and  operated  by  EPA's  Office 
of  Air  Quality  Planning  and  Standards. 
The  service  is  free  except  for  the  cost  of 
the  phone  call.  Dial  919-541-5742  for 
data  transfer  of  up  to  14,400  hits  per 
second.  The  TTN  also  is  available  on  the 
Internet  at  TELENET 
ttnbbs.rtpnc.epa.gov.  P'or  more 
information  on  the  operation  of  the 
TTN,  (ontact  the  systems  operator  at 
919-541-5384:  tc)  To  obtain  a  3.5"  disk 
in  WordPerfect  5.1  format,  contact  ORD 
Publications  Technology  Transfer  and 
Support  Division,  National  Risk 
Management  Laboratory,  U.S. 
Environmental  Protection  Agency,  26 
W.  Martin  Luther  King  Drive, 
Cincinnati.  OH  45268  (telephone:  513- 
569-7562;  fax:  513-569-7566).  Please 
provide  your  name,  mailing  address, 
document  title,  and  the  following  EPA 
document  number  (EPA/600/P-92/003): 
(d)  A  paper  copy  is  available  for  review 
at  the  EPA's  Headquarters  Library 
(ORD's  Public  Information  Sheltl',  401  M 
Street,  S.W.,  Washington,  DC  20460, 
between  the  hours  of  10:00  a,m.  and 
2:00  p.m.,  Monday  through  Friday, 
except  for  Federal  holidays,  and  at  all 
EPA  regional  and  laboratory  libraries; 
and  (e)  Paper  copies  have  been  made 
available  to  the  U.S.  Government 
Depository  Libraries.  Through  the 
Depository  Library  i)rogram, 
government  publications  are  provided 
to  over  50  regional  depositories 
throughout  the  United  States  and  its 
territories.  An  additional  1,350 
depositories  in  the  system  choose  to 
receive  select  publications  of  interest  to 
meet  local  needs.  Please  check  with  the 
depository  library  closest  to  you;  [(] 
Paper  copies  are  available  for  purchase 
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from  the  National  Technical  Information 
Service  (NTIS)  5285  Port  Royal  Road, 
Springfield,  VA  22161  (telephone;  703- 
487-4650;  fax;  703-321-8547).  Please 
provide  the  following  number  when 
ordering  (PB96-157599).  The  cost  is 
$35. 

Members  of  the  public  desiring 
additional  technical  information  about 
the  Proposed  Guidelines  should  contact 
Dr.  Jeanette  Wiltse,  US  EPA  (4304),  401 
M  Street,  SW,  Washington  DC  20460, 
telephone  (202)  260-7317,  fax  (202) 
260-1036,  or  Internet  at; 
wiltse.jeanette@epamail.epa.gov 

Members  of  the  public  Desiring 
additional  information  about  the 

leeting,  including  a  draft  agenda, 
should  contact  Ms.  Mary  Winston,  Staff 
Secretary,  Science  Advisory  Board 
(1400),  US  EPA.  401  M  Street,  SW, 
Washington  DC  20460,  telephone  (202) 
260-8114,  fax  (202)  260-7118,  or 
Internet  at; 

winston.mary@epamail.epa.gov  Anyone 
wishing  to  make  an  oral  presentation  at 
the  meeting  must  contact  Mr.  Samuel 
Rondberg,  Designated  Federal  Official 
for  the  EHC,  in  writing  at  the  above 
address  no  later  than  4;00  p.m., 
February  5.  1997  via  fax  (202)  260-7118 
or  via  Internet  at; 

rondberg.sam@epamail.epa.gov.  The 
request  should  identify  the  name  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  Mr.  Rondberg  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  the 
interested  public.  The  Science  Advisory 
Board  expects  that  the  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  often  minutes.  Mr.  Rondberg  may 
be  contacted  by  telephone  at  (202)  260- 
2559. 

Dated:  January  13, 1997. 
Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board. 
[PR  Doc.  97-1643  Filed  1-22  97;  8:45  ami 

BILLING  CODE  6660-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  97-88] 

Federal-State  Joint  Board  on  Universal 
Service:  Staff  Workshops  on  Proxy 
Cost  Models 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Notice. 


SUP^IMARY:  On  January  14  and  15,  1997, 
the  federal  and  state  staff  of  the  Federal- 
State  Joint  Board  on  Universal  Service 
conducted  workshops  regarding  the 
selection  of  a  proxy  cost  model.  The 
purpose  of  the  notice  is  to  allow 
interested  parties  to  file  comments  on 
the  discussions  at  the  workshops  or  to 
supplement  the  record  with  regard  to 
issues  raised  at  the  workshops. 
FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  Carlson.  Universal  Service  • 

Branch.  Accounting  and  Audits 
Division,  Common  Carrier  Bureau, at 
(202) 530-6023. 

SUPPLEMENTARY  INFORMATION: 

1.  On  January  14  and  15,  1997,  the 
staff  of  the  Federal-State  Joint  Board  on 
universal  service  conducted  workshops 
relating  to  the  selection  of  a  proxy  cost 
model  for  determining  the  cost  of 
providing  the  service  supported  by  the 
universal  service  support  mechanism. 
The  focus  of  the  workshops  was  the 
three  proxy  cost  models  that  have  been 
submitted  for  consideration  at  the 
workshops;  (1)  The  Benchmark  Cost 
Proxy  Model  (BCPM),  submitted  by  U  S 
West',  Sprint,  and  Pacific  Bell;  (2)  the 
Hatfield  Model.  Version  2.2.  Release  2. 
developed  by  Hatfield  Associates, 
submitted  by  AT&T  Corp.  and  MCI 
Telecommunications  Corp.;  and  (3)  the 
Telecom  Economic  Cost  Model, 
developed  by  Ben  Johnson  Associates, 
Inc.  submitted  by  the  New  Jersey 
Division  of  the  Ratepayer  Advocate. 

2.  Interested  parties  may  wish  to 
comment  on  the  discussions  in  the 
workshops  or  to  supplement  the  record 
with  regard  to  issues  raised  at  the 
workshops.  Commenters  are  requested 
to  provide,  as  a  preface  to  their 
comments,  a  brief  summary  not  to 
exceed  three  single-spaced  pages  in 
total.  The  comments  and  comment 
summary  should  be  filed  on  or  before 
January  24,  1997.  Commenters  must  file 
an  original  and  four  copies  of  their 
comments  with  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Room  222,  1919  M  Street. 
NW..  Washington,  DC  20554.  Comments 
should  reference  CC  Docket  No.  96—45, 
Commenters  must  also  serve  comments 
on  the  Federal-State  Joint  Board  and 
Joint  Board  staff  in  accordance  with  the 
attached  service  list.  Commenters 
should  also  send  four  copies  to  Sheryl 
Todd,  Universal  Service  Branch, 
Accounting  an  Audits  Division, 
Common  Carrier  Bureau,  2100  M  Street. 
NW.,  Room  8611.  Washington.  DC 
20554.  In  addition,  commenters  should 
send  one  copy  of  their  comments  to  the 
Commission's  copy  contractor. 


International  Transcription  Service. 
Inc.,  Room  140,  2100  M  Street.  NW,. 
Washington.  DC  20037,  Comments  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  1919  M 
Street,  NW,,  Washington,  DC  20554, 
3,  Parties  are  also  asked  to  submit 
comments  on  diskette.  Such  diskette 
submissions  would  be  in  addition  to 
and  not  a  substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Sher\'l  Todd.  Universal  Service 
Branch.  Accountmg  an  Audits  Division. 
Common  Carrier  Bureau.  2100  M  Street, 
NW,.  Room  8611.  Washington.  DC 
20554,  Such  a  submission  should  be  on 
a  3.5  inch  diskette  in  an  IBM  compatible 
format  usmg  WordPerfect  5.1  for 
Windows  software  in  a  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding,  and  date  of  submission.  The 
diskette  should  be  accompanied  by  a 
cover  letter. 

Federal  Communications  Commission, 

Kathleen  B.  Levitz. 

Deputy  Bureau  Chief.  Common  Camer 

Bureau 

|FR  Doc,  97-1606  Filed  1-22-97:  8  45  am] 

BILUNG  CODE  8712-01-P 


[CC  Docket  No.  9C>-671;  DA  96-2158] 

Telecommunications  Relay  Services; 
FCC  Form  431 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that  in 
an  Order  on  Telecommunications  Relay 
Services  and  the  Americans  with 
Disabilities  Act  of  1990  (Order).  CC 
Docket  No.  90-571.  adopted  December 
17,  1996,  and  released  December  20. 
1996,  the  Commission  calculated  the 
contribution  factor  for  the  period  April 
26,  1997  through  March  26.  1998  for  the 
Telecommunications  Rela\  Services 
(TRS)  Fund,  and  approved  the  TRS 
payment  formula  for  the  1997  calendar 
year.  The  Commission  also  direc:ted  the 
National  Exchange  Carrier  Association 
(NECA).  the  TRS  Fund  Administrator,  to 
take  certain  actions  to  remedy  a 
projected  shortfall  in  the  1996  TRS 
Fund.  In  addition,  the  Commi.ssion 
adopted  the  1997  TRS  Fund  Worksheet. 
FCC  Form  431,  subject  to  approval  by 
the  Office  of  Management  and  Budget 
(OMB). 

FOR  FURTHER  INFORMATION  CONTACT: 
.Andv  Firth.  .Network  Services  Division. 
Common  Carrier  Bureau.  (202)  418- 
1898  voice,  (202)  418-2224  TTY.  or 
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lames  LanilK,  Industry  Analysis 
Division,  (.'oiiimoM  Corrier  Bureau,  (202) 

SUPPLEMENTARY  information:  1.  The 
ciIjovl'  actions  uurti  lakuii  pursuant  to 
^  64.fi()4((;)(4)(iii)  of  the  Commission's 
Rult's.  47  CFR  fi4  r,i)4(c;)(4)(iii).  Pursuant 
to  the  Orcier,  and  subject  to  approval  by 
OMH.  the  \m7  TRS  Fnmd  Worksheet,  ' 
FCC  Form  4)1.  shall  he  effective  for  the 
period  April  2fi,  1997  through  March  26, 
1'1'W.  All  subject  carriers  are  required  to 
file  the  form  annually  and  contribute  to 
thf  TRS  Fund.  The  TRS  Fund 
rt'iinburses  I'RS  providers  for  the  costs 
of  provitiin^  interstate  TRS.  The 
( ^ciniiiission's  rules  provide  that  the 
i'RS  Fund  Worksheet  shall  be  published 
in  tht'  Federal  Register  See  47  CFR 
H4.BI)4((:)t4j(iiii(Hj. 

2.  Fublu.  reportifi^  burden  for  this 
collection  of  information  is  estimated  to 
average  2  hours  per  response,  including 
the  time  for  reviewing  instructions, 
seart;hing  existing  data  sources, 
gathering  and  rnanitaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  reg.irding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  redui;ing  this  burden,  to 
the  Federal  f'ommunii  ations 
Commission.  Records  Management 
Branch.  Room  234.  Paperwork 
Reduction  Project  (3()fi(M)53fi). 
Washington.  DC,  20.t')4  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3060-'' 
(),=i3r)).  Washington.  D.C.  20503. 
Fi'iicral  Ccimmunications  Qimmission. 
(ieraldine  Matise, 

( '.h.ift  \ftw()rk  Services  Division,  Common 
LanifT  Hurpati 

IFR  D<x:  'I7-1H07  Filrd  1-22-97;  8:45  ami 
BILUNG  CODE  671 2-0) -P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Elei  tioii  Commission, 
Billing  Code;  fi715-()l-M. 

*  *  *  •  • 

DATE  &  TIME:  Tuesdav    [anuarv  28,  1997 

at  10:00  am, 

PLACE:  9*)y  t;  Street,  .N.W.,  Washington, 

D.C, 

STATUS:  This  iTitH'tiru^  will  be  closed  to 

the  Public 

ITEMS  TO  BE  DISCUSSED: 

(  j)rii()li,iii(  ("  matters  pursuant  to  2  U.S.C 

S*4.)7^ 
■\  iiiits  I  (iniiucted  pursuant  to  2  U,S,C. 

<)  4,i;g.  i^4,18(b).  and  Title  26,  U.S.C. 
NtHtters  concerning  participation  in  civil 

•u  tions  or  |ui«  et'dings  or  arbitration. 


Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

***** 

PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 
Thursday,  lanuary  30.  iy97.it  10  on  ,i  in. 

Meeting  OfKjn  to  tfie  Public. 

This  Meeting  has  been  cnncoJlrd 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219--tl55. 
Marjorie  W.  Emmons, 
Secretary  of  the  Commission. 
|FR  Doc.  97-1735  Filed  1-21-97;  11:43  ami 

BILLING  CODE  «71S-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  rding  of  the  following 
agreement{s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W..  Room  9fi2, 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  232 — 011564. 

Tifye:  Conc6rde/Nordana  Line  Slot 
Charter  and  Sailing  Agreement 

Parties: 

Concorde  Line  ("Concorde") 

Nordana  Line  AS  ("Nordana") 

Snyopsis:  The  Proposed  Agreement 
would  permit  Concorde  to  charter  space 
to  Nordana  aboard  Concorde's  vessels  in 
the  trade  between  United  States  Gulf  of 
Mexico  ports,  and  inland  US.  points  via 
such  ports,  and  ports  and  inland  points 
in  Guatemala,  Honduras,  Nicaragua,  and 
El  Salvador.  The  parties  may  also  agree 
upon  Concorde's  sailing  schedule  and 
ports  to  "be  served  in  the  Agreement 
trade. 

Agreement  No.:  224-002550-003 

Title:  Port  of  New  Orleans/Sea-Land 
Terminal  Lease  Agreement. 

Parties: 

The  Board  of  Commissioners  of  the 
Port  of  New  Orleans  ("Port") 

Sea-L<md  Service,  Iiu~, 

Synposis:  The  proposed  agreement 
modification  establishes  a  procedure 
among  the  tenants  who  lease  terminals 
along  the  waterway  at  France  Road  for 
allowing  berthing  of  each  others'  vessels 
at  different  berths. 

Agreement  No.:  224-2OO9H3-O01, 

Title:  Fori  of  San  Diego  Tenth  Avenue 
Cold  Storage  Company  Operating 
Contract. 


Parties: 

San  Diego  Unified  Port  District 
("District") 

Tenth  Avenue  Cold  Storage  Company. 

Synopsis:  Under  the  proposed 
agreement,  the  District  retains  Tinith 
Avenue  Cold  Storage  Company  as  an 
inde})endent  contractor  to  operate  and 
maintain  the  District's  cool/cold  storage 
facility  at  its  Tenth  Avenue  Marine 
Terminal, 

Dated  January  17.  1997. 

By  Order  of  th(!  Federal  Maritime 
Commission. 

Ronald  D.  Murphy. 

Assistant  Sf(rHiirv 

IFR  Doc,  97-1632  Filed  1-22-97;  8:45  ami 

BILLING  CODE  6730-01 -M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificanis  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C,  1817(j))  and'§ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  22.5.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)), 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  5.  1997, 

A.  Federal  Reserve  Bank  of  Dallas 

(Genie  D,  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 

2272: 

'  7,  Edwin  and  Mittis  Bowers.  Palacios, 
Texas;  to  acquire  an  additional  ,18 
percent,  for  a  total  of  14,95  percent  of 
the  voting  shares  of  City  State 
Bancshares,  Inc,,  Palacios,  Texas,  and 
thereby  indirectly  acquire  City  State 
Bank,  Palacios,  Texas. 

Board  of  (iovernors  of  the  Federal  Reserve 
Systom,  January  16.  1997 
Jennifer  ].  Johnson, 

Dfputy  Sfcrciary  of  ttit^  Hoard 

IFK  Doc.  97-1583  Filed  1-22-97;  8:45  am| 
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Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  conipanie.s  ii.sted  in  this  notice 
liave  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Conipany 
.•\(;t  of  I'l.'-ifi  (12  IJ.S.C.  1841  ot  .sm/.) 
(BHC  Act),  Regulation  V  (12  CTR  Part 
22,'5).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  ot 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  b\  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  tilings  required  bv  the 
Board,  are  available  for  immediate 
inspection  at  the  P^ederal  Re.serve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offi(.es 
of  the  Board  of  Governors.  Interested 
persons  may  exprf;ss  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  lH42(c)).  If  the 
proposal  also  involve.-  tfie  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonablv 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12U.S.C.  1H43).  Unless 

otherwise  noted,  nonbanking  activities 
will  be  conducted  throughout  the 
United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  l.S. 
1997. 

A.  Federal  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  Ea.st  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

7.  ComwercinI  Bnnrshares.  Inc..  West 
Liberty.  Kentucky:  to  become  a  f)ank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Commercial  Bank.  Warren. 
Pennsylvania. 

2.  Northwt^st  Bancorp.  MHC.  Warren. 
Pennsylvania;  to  merge  with  Northwest 
Bancorp,  inc.,  Warren,  Pennsvlvania, 
and  thereby  indirectly  acquire 
Northwest  Savings  Bank,  Warren, 
Pennsylvania. 


In  connection  with  this  application. 
Northwest  Banc  orp.  Inc.,  hasal.so 
applied  to  become  a  bank  holding 
company  by  acquiring  100  ()ercent  of 
the  voting  shares  of  Northwest  Savings 
Bank.  Warren.  Feniisvlvrini;). 

B.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30.303-271.1: 

1.  Newncin  liolduiiis.  Inc..  Newnan. 
Georgia;  to  merge  with  Tara  Bankshares 
Corporation.  Riverdale,  Georgia,  and 
thereby  indiretitly  acquire  Tara  Slate 
Bank.  Riverdale,  Georgia. 

Boiird  of  Covnrnors  of  the  Federal  Reserve 

Systfmi.  januarv  Ifi,  1997. 
lennifer  ).  Johnson. 

Dt-putv Snrt'Uiry  nf  the  Board. 

|!'K  !).)(.  ')7-1582  F-ili'd  1-2:^-97;  8:45  ami 

BILLING  CODE  6210-01 -F 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
C;o\ernors  of  the  f-ederal  Reserve 
S\stem, 

TIME  AND  DATE:  1 1  00  a.m.,  Monday, 
lanuary  27.  1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W..  Washington.  D.C.  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments. 
promotions,  assignments, 
reassignments.  and  salarv  actions) 
involving  individual  Federal  Reserve 
.System  employees. 

2.  Any  items  carried  forward  from  a 
[)reviously  announced  meeting, 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  mav  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  davs 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  )anuary  17   1997. 
Jennifer  J.  )ohnson. 

Deputy  Secretary-  of  the  Hoard 

|FK  Dor   97-1714  Filwi  1-22-97:  4:58  pml 

BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Advisory  Committee  Meeting 

In  a(:f;ordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2).  announcement  is 
made  of  the  following  advisory 
committee  scheduled  to  meet  during  the 
month  of  February  1997; 

Name:  Health  Services  Researcfi  Review 
Subcommittee. 

Date  and  Time:  February  19, 1997,  8:00 
a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Onter.  Susquehanna/Sevem 
Conference  Koom.  Bethesda.  Maryland 
20814. 

Open  February  19,  1997,  8:00  a.m.  to  8:15 
a.m.  Closed  for  remainder  of  meeting. 

Purpose:  This  Subcommittee  is  charged 
with  the  initial  review  of  grant  applications 
proposing  analytical  and  theoretical  research 
on  costs.  quality,access.  and  efficiency  of  the 
delivery  of  health  services  for  the  research 
grant  program  administered  t)y  the  Agency 
for  Health  Care  Policy  and  Research 
(AHCFK). 

Agenda:  The  o[>en  session  of  the  meeting 
on  February  19.  from  8.00  a.m.  to  8:15  am., 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters.  During  the 
closed  session,  the  panel  will  be  reviewing 
and  discussing  grant  applications  dealing 
with  health  services  research  issues,  in 
accordance  with  the  Federal  Advisory 
Cximmittoe  Art.  section  10(d)  of  5  U.S.C, 
Apptmdix  2  and  5  U.S.C.,  552b(c)(6).  the 
Administrator,  AHCFK,  has  made  a  formal 
dptermination  that  this  latter  session  will  lie 
i:l()sod  tiecause  the  discussions  are  likely  to 
reveal  pc;rsonal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is  exempt 
from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
mcnil)crs  or  other  relevant  information 
should  contact  Carmen  lohnson.  Agency  for 
Health  Care  Policy  and  Research.  Suite  400. 
2101  East  Jefferson  Street,  RcKkville. 
Maryland  20852,  Telephone  (301)  594-1449 
X1613. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  January  13.  1997. 
Clifton  R.  Gaus, 
.■\(i:}iini.slnitor. 
|FK  Dot:  97-1599  Filed  1-22-97;  8:45  ami 

BILUNG  CODE  4160-OO-M 


Centers  for  Disease  Control  and 

Prevention 

Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention;  Meeting 

In  a(.cordan(.e  with  .section  10(a)(2)  of 
the  Federal  Advisory  Committee  Ac' 
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(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  (ommittee 
meeting. 
Mame:  Advisory  Committee  to  the  Director, 

cue. 

Time  and  Date  8  iO  dm  -  )  p  m  .  Ffbruary 
7.  1997 

Place  CDC,  Auditorium  A.  1600  Clifton 
Road.  NE,  Atlanta,  (Jeorgia  30333. 

Status  Open  to  ttie  public,  limited  only  by 
the  space  available. 

Purpose  This  committee  advises  the 
Director.  C-IX',  on  polic  v  issues  and  broad 
strategies  that  will  enable  CIX;.  the  Nation's 
prevention  agency,  to  fulfill  its  mis.sion  of 
promoting  health  and  quality  of  life  by 
preventing  and  controlling  disease,  injury, 
and  disability  Tht!  (Committee  recommends 
ways  to  incorporate  prevention  activities 
more  fully  into  health  care.  It  also  provides 
guidance  to  help  C'EX;  work  more  effectively 
with  its  various  constituents,  in  both  the 
private  and  public  sectors,  to  make 
prevention  a  practical  reality 

Matters  To  Be  Discussed:  Agenda  items 
will  include  updates  from  CJX;  Director, 
David  .Satcher.  M.D..  Ph  D..  followed  by 
committee  discussion  on  developing  the  next 
generation  of  public  health  professionals  and 
on  CDC^'s  role  in  genetics  and  disease 
prevention. 

■Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Linda  Kay  McCowan.  .Acting  Executive 
.Secretary,  Advisory  fbmmittee  to  the 
Director  CDC.  1600  Cliftnn  Road.  NE.  M/.S 
D-24.  Atlanta,  Georgia  303  i !.  telephone  404, 
639-7080. 

Dated:  January  15.  1997. 
Carolyn  ].  Russell, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  {CDC I 
|FR  Doc.  97-161.5  Filed  1-22-97;  8:45  am) 

BILUNG  COOe  416^1»-P 


Hanford  Thyroid  Morbidity  Study 
Advisory  Committee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name  Hanford  Thyroid  Morbidity  Study 
.Advisory  Committee. 

Times  and  Dates  7  p.m. -9  p.m.,  February 
6.  1997.  9  a.m. -5  p.m..  Februarv  7   1997. 

P/oce  Doubletree  Suites,  16500 
Southcenter  Parkway.  Seattle.  Washington 
98188.  telephone  206/575-8220 

Status  Open  to  the  public,  limited  only  by 
the  space  available 

Purpose:  This  committee  is  charged  with 
providing  advice  and  guidance  to  the 
Director.  CDC,  regarding  the  scientific  merit 
and  direction  of  the  Hanford  Thyroid 
Morbidity  Study 

The  Oimmittee  will  review  development  of 
the  study  protocol  and  recommend  changes 


of  scientific  merit  to  CDC.  and  advise  on  the 
conduct  of  a  full-scale  epidemiologic  study 
using  the  approved  protocol.  During  the 
conduct  of  the  full-scale  epidemiologic 
study,  the  Committee  will  advise  CDC  on  the 
design  and  conduct  of  the  study  and  analysis 
of  the  results. 

Matters  to  be  Discussed:  The  Committee 
will  discuss  the  progress  and  updates  on  the 
status  of  various  components  of  the  Hanford 
Thyroid  Disease  Study  being  conducted  by 
the  Fred  Hutchinson  Cancer  Research  Center. 
Agenda  items  include:  National  Center  for 
Environmental  Health  (NCEH)  activities  on 
the  progress  of  cun-ent  studies,  an  update  on 
the  Native  American  component,  and  public 
involvement  activities.  On  February  6.  at  7 
p.m.,  a  public  session  will  be  held  to  update 
the  public  on  the  status  of  the  Hanford 
Thyroid  Disease  Study,  and  to  allow  those 
directly  affected  by  the  study  to  voice  their 
opinions  and  concerns. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Nadine  Dickerson,  Program  Analyst, 
Radiation  Studies  Branch,  Division  of 
Environmental  Hazards  and  Health  Effects, 
NCEH,  CDC,  Buford  Highway,  NE,  (F-35), 
Atlanta,  Georgia  30341-3724,  telephone  770/ 
488-7040,  FAX  770/488-7044. 

Dated:  [anuary  15,  1997. 
Carolyn  |.  Russell, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

jFR  Doc.  97-1614  Filed  1-22-97;  8:45  am] 
BILUNG  COOE  414J-18-P 


Health  Care  Financing  Administration 

Submitted  for  Collection  of  Public 
Comment:  Submission  for  0MB 
Review 

AGENCY:  Health  Care  Financing 
Administration,  HHS  lHCFA-80031 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(tJMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 


1.  Type  o/fleqruest;  Extension, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired;  Title  of  Information 
Collection:  Home  and  Community- 
Based  Services  Waiver  Requests;  Form 
No.:  HCFA-8003;  Use:  Under  a 
Secretarial  waiver,  States  may  offer  a 
wide  array  of  home  and  community- 
based  services  to  individuals  who 
would  otherwise  require 
institutionalization.  States  requesting  a 
waiver  must  provide  certain  assurances, 
documentation  and  cost  &  utilization 
estimates  which  are  reviewed,  approved 
and  maintained  for  the  purpose  of 
identifying/verifying  States'  compliance 
with  such  statutory  and  regulatory 
requirements;  Frequency:  Other — When 
a  State  requests  a  waiver  or  amendment 
to  a  waiver;  Affected  Public:  State,  local, 
or  tribal  government;  Number  of 
Respondents:  50;  Total  Annual 
Responses:  140;  Total  Annual  Hours: 
8,200. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  January  15,  1997. 
Edwin  J.  Glatzel, 

Director,  Management  Analysis  and  Planning 

Staff  Office  of  Financial  and  Human 

Hesources.  Health  Care  Financing 

Administration. 

|FR  Doc.  97-1587  Filed  1-22-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4170-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted,  as  required  by  the 
Paperwork  Reduction  Act,  to  the  Office 
of  Management  and  Budget  (OMB)  for 
emergency  review  and  approval  by 
January  24,  1997.  The  Department  is 
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soliciting  public  comments  on  the 
subject  proposal. 

DATES:  The  due  date  for  comments  is: 
January  24,  1997, 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  HUD  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  2050.1. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development.  4.51  Seventh  Street.  SW. 
Washington,  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  available  documents  may  be 
obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB.  for  emergency  processing,  an 
information  collection  package  with 
respect  to  a  proposed  "Native  American 
Housing  Block  Grant  Program— Notice 
of  Transition  Requirements  and 
Negotiated  Rulemaking"  (Docket  No 
FR-4170-N-02I.  HUD  seeks  to 
implement  portions  of  .section  106  of  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996 
(NAHASDA)  (Pub.  L.  104-330, 
approved  October  26.  1996),  which 
requires  HUD  to  publish  a  notice 
establishing  any  requirements  necessary 
to  provide  for  the  transition  from  the 
provision  of  assistance  for  Indian  tribes 
and  Indian  housing  authorities  under 
the  United  States  Housing  Act  of  1937 
and  other  related  provisions  of  law  to 
the  provision  of  assistance  in 
accordance  with  NAHASDA.  The 
information  collection  requirements  of 
the  notice  concern  the  submission  of 
Indian  housing  plans  (IHPs).  a 
prerequisite  to  funding  under  the  new 
program.  The  requirements  of  the  notice 
are  for  transition  purposes  onlv,  and 
thus,  are  temporary  in  nature.  The  final 
requirements  will  be  contained  in 
regulations  that  are  under  development. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35): 

(1)  Title  of  the  information  collection 
proposal; 

Native  American  Housing  Block  Grant 
Program — Notice  of  Transition 
Requirements  and  Negotiated 
Rulemaking 

(2)  Sununary  of  the  collection  of 
information: 


The  collection  of  information  presents 
transition  requirements  for  the 
preparation  and  submi.ssion  by,  or  on 
behalf  of,  Indian  tribes  of  Indian 
Housing  Plans  (IHPs).  which  are  a 
prerequisite  for  any  distribution  of 
funds  under  NAHASDA,  In  general,  the 
IKP  must  contain  a  description  of  the 
housing  needs  of  the  tribe,  planned 
activities  to  address  those  needs,  and  a 
description  of  how  the  activities  will  be 
carried  out.  The  IHP  is  rec]uired  b\ 
statute  to  have  two  main  (:omi)onents.  a 
5-year  plan  and  a  1-year  plan. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

NAHASDA  eHminates  several 
separate  funding  programs  for  Indian 
housing  and  (establishes  instead  a  single 
Indian  Housing  Blo(,k  Grant  Program!  to 
be  effective  beginning  with  FY  199H, 
Section  106  of  NAHASDA  re(juires  HUD 
to  establish  any  requirements  necessary 
to  provide  for  the  transition  from  the 
provision  of  assistance  under  the 
eliminated  programs  to  the  provision  of 
assistance  under  the  new  law.  In  order 
to  assure  that  assistaiH.e  for  Indian 
housing  activities  is  not  interrupted. 
IHPs  must  be  prepared  and  submitted 
well  before  F^'  1998  funds  are  made 
available,  and  this  collection  of 
information  provides  the  temporary 
requirements  necessary  for  the 
preparation  of  the  first  IHPs  under  the 
new  program.  Permanent  requirements 
will  be  contained  in  regulations 
developed  to  implement  NAHASDA. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
[)roposed  frequency  of  respon.se  to  the 
collection  of  information: 

Respondents  will  be  Indian  tribes  or 
tribally  designated  housing  entities 
selo(.ted  by  tribal  governments  to  act  on 
their  behalf. 

The  estimated  number  of  likely 
respondents  is  350.  As  to  frequencv  of 
responses,  there  will  only  be  one 
response  submitted  under  these 
temporary,  transitional  requirements. 
Permanent  requirements  will  be 
included  in  program  regulations  to  be 
developed,  for  which  a  separate 
information  approval  will  be  obtained. 
(5)  Kstimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 
.\umber  nl  respondfnts:  350. 
Burden  hours  per  response:  120. 
Frequency  of  responses:  1 
Total  Estimated  Burden  Hours: 
42,000. 


199; 


I3atP(i    lamiarv  17, 

Kay  Weaver, 

Acting  Director.  IRM  Policy  and  Management 
Division. 

IFR  Doc.  97-1716  Filed  1-21-97;  9:58  am) 

BILUNG  CODE  4210-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  afjplu  ants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Sei;tion 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 

PKT-B24228 

Applicant:  Bo.Uy  In  YDung.  West  Fork,  AK 

The  applicant  requests  a  permit  to 
reexport  and  reimport  tiger  (Panthera 
tigris).  and  progeny  of  the  animals 
(  urrently  held  by  the  applic;ant  and  an\ 
animals  acquired  in  the  United  Stales  hv 
the  applicant  to/from  worldwide 
locations  to  enhance  the  survival  of  the 
species  through  conservation  education 
This  notification  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

PRT-822708 

Applicant:  Steven  Gruber,  Miramar,  FL 


Aulhoriry:  .Section  3.507  of  tfin  Paperwork 
Reduction  Act  of  199.5.  44  U.S.C.  Chapter  35. 
as  amended. 


The  applicant  requests  a  permit  to 
import  8  Jamaican  boas  IHpicrntes 
suhflnvus]  held  in  captivity  in  Jamaica 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through 
propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Dire<;tor.  U.S.  Fish  and 
Wildlife  Servic:e.  Office  of  Management 
■Authority.  4401  North  Fairfax  Drive, 
Room  430.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
parly  who  submits  a  written  request  for 
a  (  o|)\  of  sin  h  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
f-airfax  Drive,  Room  430,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 
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Dated:  lanuary  1^.  1997. 
Mary  Ellen  Amtower, 

Acting  Chief,  thanth  nf  Permits,  Office  of 
Management  Aiithnnty 
|FR  Doc.  97-166^  Filed  1-22  97;  8:45  ami 
BILUNG  CODE  4310-6&-P 


Availability  of  an  Environmental 
Assessn>ent  and  Receipt  of  an 
Application  for  a  Permit  To  Allow 
Incidental  Take  of  Threatened  and 
Endangered  Species  by  Weyerhaeuser 
Company  on  Portions  of  its  Lands  in 
Lane,  Linn,  Benton,  and  Douglas 
Counties,  Oregon 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Weyerhaeuser  Company 
has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  (collectively, 
the  Services)  for  an  incidental  take 
permit  pursuant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (Act).  They  have  also 
requested  approval  of  an  unlisted 
species  agreement  covering  other 
species  which  may  be  found  in  the 
planning  area.  The  application  has  been 
assigned  U.S.  Fish  and  Wildlife  Service 
permit  number  PRT-fl23550  and 
National  Marine  Fisheries  Service 
permit  number  P62B.  The  Services  also 
announce  the  availability  of  an 
Environmental  Assessment 
(Assessment)  for  the  proposed  issuance 
of  the  incidental  take  permit.  All 
comments  received  will  become  part  of 
the  public  record  and  may  be  released. 
This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act  and  National 
Environmental  Policy  Ac;t  regulations 
(40CFR  l.SOH.e). 

DATES:  Written  comments  on  the  permit 
application.  Assessment,  and  associated 
documents  (see  ADDRESSES  below) 
should  be  received  60  days  from  the 
date  of  this  publication. 
ADDRESSES:  Comments  regarding  the 
application.  Assessment,  and  associated 
documents  (a  Habitat  Conservation  Plan 
[Plan]  and  Implementing  Agreement)  or 
requests  for  those  documents,  should  be 
addressed  to  Curl  Smitch.  U.S.  Fish  and 
Wildlife  Ser\'ice.  Pacific  Northwest 
Habitat  Conservation  Plan  Program. 
3773  Martin  Way  F^st.  Building  C,  Suite 
101,  Olympia.  Washington  98501. 
Please  refer  to  permit  number  PRT- 
H235.50  when  submitting  comments. 
Individuals  seeking  copies  of  the 
application  package  should  immediately 
contact  the  above  office 
FOR  FURTHER  INFORMATION  CONTACT:Mr. 
David  ].  Hirsh,  U.S.  Fish  and  Wildlife 


Service,  or  Mr.  Steve  Landino,  National 
Marine  Fisheries  Service,  at  the  above 
address:  telephone  (360)  .534-9330. 
SUPPLEMENTARY  INFORMATION:  Under 
section  9  of  the  Act  and  its 
implementing  regulations,  "taking"  of 
threatened  and  endangered  species  is 
prohibited.  However,  the  Services, 
under  limited  circumstances,  may  issue 
permits  to  take  threatened  or 
endangered  wildlife  species  if  such 
taking  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  and  endangered  species  are 
codified  in  50  CFR  17.22  and  17.32  and 
222.2. 

The  Weyerhaeuser  Company  has 
addressed,  in  its  Plan,  species 
conservation  and  ecosystem 
management  on  approximately  40(1,000 
acres  of  land  in  the  Willamette  Valley 
and  foothills  of  the  Central  Cascade 
Mountains  and  Coast  Ranges  of  Oregon. 
The  subject  ownership  occurs  in  two 
largely  contiguous  blocks  with  some 
portions  in  a  "checkerboard"  pattern 
with  other  Federal  and  non-Federal 
land.  The  proposed  Plan  would  be 
implemented  for  40  years  with  the 
Services  retaining  the  option  to  extend 
the  term  for  up  to  four  additional  ten- 
year  periods. 

The  proposed  Plan  addresses,  in  three 
tiers,  the  species  for  which  the 
Weyerhaeuser  Company  seeks  coverage 
under  section  10  of  the  Act.  The  first 
tier  includes  certain  species  currently 
listed  or  proposed  for  listing;  those 
species  are  named  below.  The  second 
tier  includes  presently  unlisted  species 
that  are  associated  with  habitats  that  are 
addressed  through  various  measures  in 
the  proposed  Plan.  The  third  tier 
includes  presently  unlisted  species  that 
are  associated  with  older,  upland, 
interior  forests.  Tier  1  and  2  species 
would  be  covered  upon  approval  of  the 
Plan  by  the  Services.  Tier  3  species 
could  become  covered  if  the 
Weyerhaeuser  Company  can  show  that 
the  proposed  Plan  benefits  the  species 
and  those  benefits  have  led  to  presence 
in  the  Plan  area. 

The  Weyerhaeuser  Company  is 
requesting  a  permit  for  the  incidental 
take  of  the  northern  spotted  owl  [Strix 
Qccidentalis  caurina]  which  would 
occur  as  a  result  of  timber  harvest  and 
related  activities  within  the  individual 
portions  of  the  owl  sites  present  on  the 
subject  property.  There  are  currently 
more  than  160  owl  sites  that  impact 
Weyerhaeuser  Company  operations 
within  the  400,000-acre  planning  area. 
The  Weyerhaeuser  Company  plans  to 
avoid  the  take  of  the  marbled  murrelet 
(Brachyrampbus  marmoratus 


'marmoratus),  but  has  included 
murrelets  in  the  permit  application  in 
case  some  unanticipated  incidental  take 
occurs.  The  Weyerhaeuser  Company  has 
also  included  the  Umpqua  cutthroat 
trout  {Oncorhynciis  dark!  clarki), 
American  peregrine  falcon  [Falco 
peregrinus).  Columbian  whitetailed  deer 
[Odocoileus  virginianus  leucurus],  bald 
eagle  {Haliaeetiis  leucocephalus), 
Aleutian  Canada  goose  [Branta 
canadensis  leiicopareia),  and  Oregon 
chub  (Oregon ichthys  crameri)  in  the 
permit  application  to  cover 
circumstances  where  these  species  may 
occur  on  the  subject  property  and  could 
at  some  point  be  subject  to  take. 

The  Plan  is  designed  to  complement 
measures  being  implemented  on  Federal 
lands  under  the  Northwest  Forest  Plan, 
and  includes  various  forms  of 
minimization  and  mitigation  measures 
which  are  integral  parts  of  the  Plan.  It 
includes  a  schedule  for  early 
successional  forest  types  to  be  provided 
across  the  landscape  during  the  entire 
course  of  plan  implementation. 
Mitigation  for  other  presently  listed 
species  and  species  proposed  for  listing 
include  specific  management 
prescriptions  for  those  species.  For 
example,  the  strategy  for  the  northern 
spotted  owl  was  developed  to  facilitate 
connectivity  between  the  Federal  Late 
Successional  Reserves  in  the  Oregon 
Cascades  and  Coast  Ranges.  In  addition 
to  the  specific  measures  for  listed  and 
proposed  species,  the  Plan  proposes  a 
comprehensive  riparian  management 
strategy,  the  protection  of  special 
biotope  areas  such  as  forested  wetlands, 
mineral  springs,  talus  slopes,  and  caves 
(among  others),  supplemental  habitat 
protection  for  selected  species  of 
concern  such  as  pond  habitat  for  the 
northwestern  pond  turtle,  and 
reproductive  habitat  around  known  nest 
sites  for  golden  eagles  and  osprey. 

Minimum  interim  prescriptions  are 
provided  for  riparian  and  wetland  areas, 
and  prescription  development  through 
Watershed  Analysis  processes  according 
to  Washington  State  regulations  will 
also  be  completed.  Specific 
prescriptions  will  also  be  implemented 
for  the  management  of  areas,  such  as 
roads  and  steep  slopes,  that  are 
vulnerable  to  degrading  events. 

The  Assessment  considers  four 
alternatives,  including  the  propo.sed 
Plan  and  the  no-action  alternatives. 
Under  Alternative  A,  the  no-action 
alternative,  the  Weyerhaeuser  Company 
would  avoid  the  take  of  any  and  all 
Federally  listed  species  and  no  permit 
would  be  issued.  Under  Alternative  C, 
conservation  of  the  northern  spotted 
owl  and  marbled  murrelet  would  be 
implemented  to  minimize  and  mitigate 
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for  the  effects  of  authorized  take  of  only 
those  two  species.  Under  Alternative  D, 
the  applicant  would  manage  the 
ownership  based  on  standards  and 
guidelines  for  Matrix  land  under  the 
Northwest  Forest  Plan.  Alternative  B, 
the  Proposed  Habitat  Conservation  Plan 
Alternative,  would  provide  minimizing 
and  mitigating  measures  for  proposed 
take  of  the  listed  and  currently  proposed 
species  mentioned  above.  In  addition, 
protection  for  unlisted  species  would  be 
provided  through  the  retention  of 
habitat  structures  from  harvested  stands 
into  the  subsequent  rotation,  buffering 
of  habitat  biotopes,  supplemental 
habitat  management,  and  through 
overall  landscape  level  management 
goals. 

Authority:  16  U.S.C.  1531-1544,  and  4201- 
4245. 

Dated:  January  16,  1997. 

Thomas  ].  Dwyer, 

Acting  Regional  Director.  Region  I.  Portland. 
Oregon. 

[FR  Doc.  97-1601  Filed  1-22-97;  8:45  am] 
BILUNG  CODE  4310-65-P 


Availability  of  Amended  Environmental 
Assessment  and  Receipt  of 
Application  for  Amendment  To 
Previously  Issued  Incidental  Take 
Permit  From  Sage  Development 
Company,  LLC,  Daphne,  AL 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  Sage  Development  Company, 
LLC,  (Sage)  seeks  an  amendment  to  their 
previously  issued  incidental  take  permit 
(ITP),  PRT-ail416,  from  the  Fish  and 
Wildlife  Service  (Service),  pursuant  to 
Section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531  et 
seq.)  (Act),  as  amended.  The  ITP 
authorizes  for  a  period  of  30  years  the 
incidental  take  of  an  endangered 
species,  the  Alabama  beach  mouse 
[Peromyscus  polionotus  ammobates), 
known  to  occupy  a  25.7-acre  tract  of 
land  owned  by  Sage  on  the  Fort  Morgan 
Peninsula,  Baldwin  County,  Alabama. 
Sage  proposes  to  expand  the  original 
project,  known  as  The  Dunes,  by  9.6 
acres  to  occupy  a  total  project  area  of 
35.3  acres,  and  expand  construction  to 
include  a  total  of  4  condominium 
complexes,  50  single  family/duplex  lots, 
their  associated  landscaped  grounds  and 
parking  areas,  recreational  amenities, 
and  dune  walkover  structures.  The 
originally  permitted  project  included  3 
condominium  complexes,  and  38  single 
family/duplex  lots. 

The  Service  also  announces  the 
availability  of  a  supplement  to  the  May 


15,  1996,  environmental  assessment 
(EA)  and  an  amended  habitat 
conservation  plan  (HCP)  for  the  revised 
incidental  take.  Copies  of  the  EA  and/ 
or  HCP  may  be  obtained  by  making  a 
request  to  the  Regional  Office  (see 
ADDRESSES).  This  notice  also  advises  the 
public  that  the  Service  has  made  a 
preliminary  determination  that  re- 
issuing the  ITP  with  the  requested 
amendment  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended.  The  Finding 
of  No  Significant  Impact  (FONSI)  is 
based  on  information  contained  in  the 
EA  and  amended  HCP.  The  final 
determination  will  be  made  no  sooner 
than  30  days  from  the  date  of  this 
notice.  This  notice  is  pfovided  pursuant 
to  Section  10  of  the  Act  and  NEPA 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
amended  application,  EA,  and  amended 
HCP  should  be  sent  to  the  Service's 
Regional  Office  (see  ADDRESSES)  and 
should  be  received  on  or  before 
February  24,  1997. 

ADDRESSES:  Persons  wishing  to  review 
the  amended  application,  HCP,  and  EA 
may  obtain  a  copy  by  writing  the 
Service's  Southeast  Regional  Office, 
Atlanta,  Georgia.  Documents  will  also 
be  available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  at  the  Jackson, 
Mississippi,  Field  Office,  6578  Dogwood 
View  Parkway,  Suite  A,  Jackson, 
Mississippi  39213.  Written  data  or 
comments  concerning  the  application, 
EA,  or  HCP  should  be  submitted  to  the 
Regional  Office.  Comments  must  be 
submitted  in  writing  to  be  processed. 
Please  reference  permit  PRT-811416  in 
such  comments,  or  in  requests  for  the 
documents  discussed  herein.  Requests 
for  the  documents  must  be  in  writing  to 
be  adequately  processed. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  Permit 
Coordinator,  Atlanta,  Georgia  (see 
ADDRESSES  above),  telephone:  404/679- 
7110;  or  Mr.  Will  McDearman  at  the 
Jackson,  Mississippi,  Field  Office  (see 
ADDRESSES  above),  telephone:  601/965- 
4900. 

SUPPLEMENTARY  INFORMATION:  The 
Alabama  beach  mouse  (ABM), 
Peromyscus  polionotus  ammobates,  is  a 
subspecies  of  the  common  oldfield 
mouse  Peromyscus  polionotus  and  is 
restricted  to  the  dune  systems  of  the 
Gulf  Coast  of  Alabama.  The  known 


current  range  of  ABM  extends  from  Fori 
Morgan  eastward  to  the  western 
terminus  of  Alabama  Highway  182, 
including  the  Perdue  Unit  on  the  Bon 
Secour  National  Wildlife  Refuge 
(BSNWR).  The  sand  dune  systems 
inhabited  by  this  species  are  not 
uniform;  several  habitat  types  are 
distinguishable.  The  species  inhabits 
primary  dunes,  interdune  areas, 
secondary  dunes,  and  scrub  dunes.  The 
depth  and  area  of  these  habitats  from 
the  l)each  inland  varies.  Population 
surveys  indicate  that  this  subspecies  is 
usually  more  abundant  in  primary' 
dunes  than  in  secondary  dunes,  and 
usually  more  abundant  in  secondary 
dunes  than  in  scrub  dunes.  Optimal 
habitat  consists  of  dune  systems  with  all 
dune  types.  Though  fewer  ABM  inhabit 
scrub  dunes,  these  high  dunes  can  serve 
as  refugia  during  devastating  hurricanes 
that  overwash,  flood,  and  destroy  or 
alter  secondary  and  frontal  dunes.  ABM 
surveys  on  the  applicant's  property 
reveal  habitat  occupied  by  ABM.  The 
applicant's  property  contains  designated 
critical  habitat  for  the  ABM.  Expansion 
of  the  previously-permitted  project  may 
result  in  the  death  of,  or  injury  to,  ABM 
in  excess  of  that  previously  expected. 
Habitat  alterations  due  to  expanded 
condominium  placement  and 
subsequent  human  habitation  of  the 
amended  project  may  result  in  further 
reductions  of  available  habitat  for  food, 
shelter,  and  reproduction. 

The  supplement  to  the  May  15.  1996. 
EA  considers  the  environmental 
consequences  of  several  alternatives  for 
the  amended  project.  One  action 
proposed  is  issuance  of  the  amended 
ITP  based  upon  submittal  of  the  revised 
HCP  as  proposed  This  alternative 
provides  for  restrictions  that  include 
placing  no  habitable  structures  seaward 
of  the  designated  ABM  critical  habitat, 
establishment  of  walkover  structures 
across  designated  critical  habitat,  a 
prohibition  against  housing  or  keeping 
pet  cats.  ABM  competitor  control  and 
monitoring  measures,  scavenger-proof 
garbage  containers,  creation  of 
educational  and  information  brochures 
on  ABM  conservation,  and  the 
minimization  and  control  of  outdoor 
lighting.  Further,  the  revised  HCP 
proposes  to  increase,  in  relative 
proportion  compared  to  the  original 
project,  an  endowment  to  acquire  ABM 
habitat  off-site  or  otherwise  perform 
some  other  conservation  measure  for  the 
ABM,  The  revised  HCP  provides 
additional  funding  for  these  mitigation 
measures.  Another  alternative  is 
consideration  of  different  project 
designs  that  further  minimize 
permanent  loss  of  ABM  habitat.  A  third 
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alternative  is  no-action,  or  deny  either 
rt-quest  for  authorization  to  incidentally 
t.ikfthe  ABM 

As  stated  above,  tiie  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  an  amended  ITP  is  not  a 
major  Federal  action  sii^nificantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
Section  I02(2)(C)  of  NKPA.  This 
preliminary  information  may  be  revised 
due  to  publi(  comment  received  in 
response  to  this  notice  and  is  based  on 
information  contained  in  the  EA.  HCF, 
and  appropriate  amendments.  An 
appropriate  excerpt  from  the  FONSI 
rt^flix.ting  the  Services  finding  on  the 
application  is  provided  helovv; 

Based  on  the  analysis  (.onducted  by 
the  Service,  it  has  f)een  determined  that: 

1   Issuance  of  an  amended  ITP  would 
not  have  significant  effects  on  the 
human  environment  in  the  project  area. 

2.  The  additional  proposed  take  is 
incidental  to  an  otherwise  lawful 
activity 

3.  The  applicant  h<is  ensured  that 
adequate  additional  funding  will  f>e 
provided  to  implement  the  measures 
proposed  in  the  submitted  revisions  to 
the  HCP. 

4.  Other  than  impacts  to  endangered 
and  threatened  species  as  outlined  in 
the  documentation  of  this  decision,  the 
indirect  impacts  which  may  result  from 
issuance  of  the  amended  ITP  are 
addrt^ssed  bv  other  regulations  and 
statutes  under  the  jurisdiction  of  other 
government  entities.  The  validity  of  the 
Service's  ITP  is  contingent  upon  the 
.\pplicant's  compliance  with  the  terms 
of  his  permit  and  all  other  laws  and 
rtigulations  under  the  control  of  State, 
local,  and  other  Federal  governmental 
entities. 

The  Service  will  also  evaluate 
whether  the  issuance  of  tlu;  amended 
Section  1  (1(a)(1)(B)  ITP  complies  with 
Section  7  of  the  Act  by  conducting  an 
intra-Service  Setlion  7  consultation. 
The  results  of  the  biological  opinions,  in 
fombination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  an 
amended  ITP. 

Dated:  January  15,  1997. 
Noreen  K.  Clou^, 

/?eo;o;iij/  DirtH:tor 

|FR  Di)r.  97-1604  Filed  1-22-97;  8r45  ami 

BILUNG  CX^Oe  4310-6S-P 


Geological  Survey 

Federal  Geographic  Data  Committee 
(FGDC);  Public  Review  of  Geospatial 
Positioning  Accuracy  Standards 

ACTION:  Notice;  request  for  comments. 


SUMMARY:  Ihe  FGDC  is  sponsoring  a 
public  review  of  the  draft  Geospatial 
Positioning  Accuracy  Standards  to  be 
considered  for  adoption  as  FGDC 
standards.  If  adopted,  the  standards 
must  be  followed  by  all  Federal  agencies 
for  geospatial  data  collected  directly  or 
indirectly,  through  grants,  partnerships, 
or  contracts. 

In  its  assigned  leadership  role  for 
developing  the  National  Spatial  Data 
Infrastructure  (NSDI),  the  FGDC 
recognizes  that  the  standards  must  also 
meet  the  needs  and  recognize  the  views 
of  State  and  local  governments, 
academia,  industry,  and  the  public.  The 
purpose  of  this  notice  is  to  solicit  such 
views.  The  FGDC  invites  the  community 
to  review,  test,  and  evaluate  the 
proposed  standards.  Comments  are 
encouraged  about  the  content 
completeness,  and  usability  of  the 
proposed  standard. 

The  FGDC  anticipates  that  the 
proposed  standards  will  be  adopted  as 
Federal  Geographic  Data  Committee 
standards  after  updating  or  revision. 
The  standards  may  ha  forwarded  to 
voluntary  standards  bodies  for  adoption 
if  interest  warrants  such  actions. 

DATES:  Comments  must  be  received  on 
or  before  May  15,  1997. 

CONTACT  AND  ADDRESSES:  Requests  for 
written  copies  of  or  review  comments 
for  the  "Geospatial  Positioning 
Accuracy  Standards"  should  be 
addressed  to  Geospatial  Positioning 
Accuracy  Standards  Review,  FGDC 
Secretariat  (attn:  Jennifer  Fox),  U.S. 
Geological  Survey,  590  National  Center, 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia,  20192;  telephone  703-648- 
5514;  facsimile  703-648-5755;  or 
Internet  "gdc@usgs.gov."  The  standard 
may  be  downloaded  from  this  Internet 
address:  ftp://www.fgdc.gov/pub/ 
standnrds/Acf:uracv/ 

SUPPLEMENTARY  INFORMATION:  The 
Geospatial  Positioning  Accuracy 
Standards  provide  a  common 
methodology  for  reporting  the 
horizontal  and  vertical  accuracy  of 
clearly  defined  features  where  the 
location  is  represented  by  a  single  point 
coordinate:  examples  are  survey 
monuments;  prominent  landmarks,  such 
as  church  spires,  standpipes.  radio 
towers,  tall  chimneys,  and  mountain 
peaks;  and  targeted  photogrammetric 
control  points.  It  facilitates  the 
interoperability  of  spatial  data  by 
providing  a  consistent  means  for  users 
to  directly  compare  positional 
accuracies  obtained  by  different 
methods  for  the  same  point.  It  addresses 
positional  accuracy  reporting  and 
testing  requirements  for  various  spatial 


data  applications.  The  document 
consists  of  the  following  parts: 

Part  1.  Reporting  Methodology:  The 
general  accuracy  reporting  standard  for 
the  horizontal  component  is  the  radius 
of  a  circle  of  uncertainty,  such  that  the 
true  (theoretical)  location  of  the  point 
falls  within  the  circle  95-percent  of  the 
time.  The  general  accuracy  reporting 
standard  for  the  vertical  component  is  a 
linear  uncertainty  value,  such  that  the 
true  (theoretical)  location  of  the  point 
falls  within  +/ -  of  that  linear 
uncertainty  value  95-percent  of  the 
time.  This  reporting  methodology  is 
adopted  in  the  subsequent  parts  of  the 
draft  standard. 

Part  2,  Standards  for  Geodetic 
Networks.  Part  2  addresses  accuracy 
reporting  for  geodetic  surveys.  Geodetic 
control  surveys  are  usually  performed  to 
establish  a  basic  control  network  from 
which  supplemental  surveying  and 
mapping  work  are  performed.  Geodetic 
network  surveys  are  distinguished  by 
use  of  redundant,  interconnected, 
permanently  monumented  control 
points  that  comprise  the  framework  for 
the  National  Spatial  Reference  System 
(NSRS)  or  are  often  incorporated  into 
the  NSRS.  This  standard  is  intended  to 
replace  accuracy  standards  previously 
issued  by  the  Federal  Geodetic  Data 
Subcommittee. 

Part  3,  National  Standard  for  Spatial 
Data  Accuracy.  The  National  Standard 
for  Spatial  Data  Accuracy  (NSSDA) 
provides  a  common  methodology  for 
testing  and  reporting  accuracy  of  maps 
and  geospatial  data  derived  from 
sources  such  as  aerial  photographs, 
satellite  imagery,  and  maps.  The  NSSDA 
is  intended  to  replace  the  United  States 
National  Map  Accuracy  Standards  (U.S. 
Bureau  of  the  Budget.  1947). 

The  NSRS  may  be  used  to  reference 
mapping  project  control  surveys  to  a 
common  georeference  system.  The 
accuracy  of  geospatial  data  derived  from 
project  control  survevs  is  expres.sed 
using  the  NSSDA.  The  NSSDA  also  may 
be  related  to  the  NSRS  by  using  NSRS 
points  as  check  points  to  test  accuracy 
of  geospatial  data  derived  from  aerial 
photographs,  satellite  imagery,  maps, 
and  other  secondary  sources. 

Dated:  January  14,  1997. 
Richard  E.  Witmer, 

Acting  Chief.  National  Mapping  Division. 
jFR  Doc.  97-1593  Filed  1-22-97;  8:45  am] 
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Bureau  of  Land  Management 

[WO-300-1310-00] 

Green  River  Basin  Advisory 
Committee,  Colorado  and  Wyoming 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting  of  the  Green 
River  Basin  Advisory  Committee. 

SUMMARY:  This  notice  announces  the 
date,  time,  and  schedule  and  initial 
agenda  for  meeting  of  the  Green  River 
Basin  Advisory  Committee  (GRBAC). 
DATES:  Fehruary  3,  1997,  from  8:n0  a.m. 
until  3:00  p.m. 

ADDRESSES:  Holiday  hin.  1B7,^  Sunset 
Drive,  Rock  Springs,  VVY. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Trevino,  GRBAC  Coordinator, 
Bureau  of  L^nd  Management,  P.O.  Box 
1828.  Chevenne,  VVY  82003.  telephone 
(307)  775-^020. 

SUPPLEMENTARY  INFORMATION:  The  topic 
for  the  meeting  will  be  the  GRBAC  Final 
Report, 

This  meeting  is  open  to  the  public. 
Persons  interested  in  making  oral 
comments  or  submitting  written 
statements  for  the  GRBAC's 
consideration  should  notify  the  GRBAC 
Coordinator  at  the  above  address  by 
January  31.  The  GRBAC  will  hear  oral 
comments  beginning  at  2:00  pm  on 
February  3.  The  GRBAC  may  establish 
a  time  limit  for  oral  statements. 

Dated  January  21,  1997. 
Mat  Millenbach. 

Acting  Director.  Bureau  of  Land  Management. 
[PR  Doc.  97-1781  Filed  1-22-97;  8:45  ami 
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[MT-067-06-1 020-00] 

Lewistown  District  Resource  Advisory 
Council  Meeting;  Montana 

AGENCY:  Lewistown  District  Office. 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lewistown  District 
Resource  Advisory  Council  will  meet 
F"ebruary  4  and  5  1997.  in  the  upstairs 
meeting  room  in  the  Megahertz  Building 
at  223  West  Main  in  Lewistown. 
Montana. 

The  February  4  portion  of  the  meeting 
will  begin  at  1  p.m.  Throughout  the 
afternoon  the  RAG  will  address  the 
election  of  officers  for  1997;  discuss 
various  off-road  vehicle  designations 
available  for  resolving  land  use  issues; 
review  the  status  of  their  suggestions  for 
rangeland  standards  and  guidelines;  and 
view  a  video  titled  "Landscape"  which 


discusses  the  consensus  process  The 
meeting  will  adjourn  around  .^  p.m. 

The  February  ,5  portion  of  the  meeting 
will  begin  at  8  a.m.  Throughout  the  day 
the  RAG  will  discuss  the  use  of  range 
improvement  funds;  the  Lewistown 
District  s  annual  work  plan;  district  fire 
policies;  hear  public  comments; 
prioritize  issues  the  RAC  would  like  to 
address;  review  how  the  group  is 
functioning;  and  select  their  next 
meeting  date. 

There  will  be  a  public  comment 
period  at  11  am.  during  the  February  5 
meeting. 

DATES:  February  4  and  5.  1997. 
LOCATION:  The  Megahertz  Building.  223 
West  Main.  Lewistown,  MT 
FOR  FURTHER  INFORMATION  CONTACT: 
District  Manager.  Lewistown  !")istrict 
Office,  Bureau  of  Land  Management. 
P.O.  Box  1160,  Airport  Road. 
Lewistown.  MT  ,594.57. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public  and  there 
will  be  a  public  comment  period  as 
detailed  above. 

Datfd.  lanuHP,  8.  1997 
David  L.  Mari, 

District  Manager. 

IFR  Doc.  97-1.586  Filed  1-22-97;  8  45  am] 

BILUNG  CODE  4310-DN-M 


[MT-070-97-1 990-00] 

Resource  Advisory  Council  Meeting, 
Butte,  MT 

AGENCY:  Butte  District  Office,  Bureau  of 

Land  Management,  D.O.I. 

ACTION:  Notice  of  Butte  District  Resource 

Advisory  Council  Meeting.  Butte. 

Montana. 


SUMMARY:  The  council  will  convene  at  9 
a.m.  Thursday,  February  13,  1997, 
Issues  that  will  be  discussed  include 
community  based  planning,  review  of 
abandoned  mine  priority  list  for  the 
District,  update  on  Upper  Columbia 
River  Basin  Draft  EIS  and  Law 
Enforcement  Issues, 

The  meeting  will  be  held  at  the 
District  Office  Conference  Room,  106 
North  Parkmont,  Butte,  Montana. 

The  meeting  is  open  to  the  public  and 
written  comments  may  be  given  to  the 
Council,  Oral  comments  may  be 
presented  to  the  Council  at  3  p,m.  The 
time  allotted  for  oral  comment  may  be 
limited,  depending  on  the  number  of 
persons  wishing  to  be  heard. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting,  or  need  special  a.ssistance, 
such  as  sign  language  or  other 
reasonable  accommodations,  should 


contac  t  the  Butte  District,  106  North 
Farkmont  {F  O.  Box  3388),  Butte, 
Montana  .59702-3388:  telephone  406- 

494-5059 

FOR  FURTHER  INFORMATION  CONTACT: 
Iim  Owings  at  the  above  address  or 
telephone  number. 

Dated    |nnn,iry6.  1997. 
James  R.  Owings, 
District  Manager. 
iPR  Vim    M7   lf,49  Filed  1-22-97:  8:45  am) 

BILUNG  CODE  431(M)N-M 


[OR-958-0777-54:  GP6-0135;  OR-19053 
OR-19158.  OR-19175] 

Public  Land  Order  No.  7230; 
Revocation  of  Executive  Order  Dated 
January  22,  1912,  and  Secretarial 
Orders  Dated  March  29, 1932,  and 
March  17,  1944;  Oregon 

AGENCY:  Bureau  of  Land  .Management. 

Interior. 

ACTION:  Fuhh(   Land  Order. 


SUMMARY:  This  order  revokes  in  their 

entirety,  one  Executive  order  and  two 
Secretarial  orders  which  withdrew 
17,557.20  acres  of  National  Forest 
System  lands  fur  the  Bureau  of  Liiid 
Management's  Fowersite  Reserve  No. 
240.  and  Fowersite  Classification  Nos. 
263  and  348.  The  lands  are  no  longer 
needed  for  the  purposes  for  which  they 
were  withdrawn.  The  lands  remain 
closed  to  surface  entrv.  mining,  and 
mineral  leasing  by  other  overlapping 
withdrawals. 

EFFECTIVE  DATE:  Fehruary  24.  199" 

FOR  FURTHER  INFORMATION  COhfTACT: 
Betty  McCarthy,  BLM  Oregon 
Washington  State  Office,  F.O.  Box  2965, 
Portland.  Oregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vesteci  in 
the  Secretary  of  the  Interior  by  Se<;tion 
204  of  the  Federal  Land  Policy  and 
Management  Af:t  of  1976.  43  LJ.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  January 
22.  1912,  which  established  Fowersite 
Reserve  No  240,  is  hereby  revoked  in  its 
entirely: 

Willamette  Meridian 

Wallowa  National  Forest 

T.  4  N.,  R.  49E., 
Sec.  21,  lot  2. 

The  area  described  contains  33.20  acres  in 

Wallowa  C(iunt\ 

2.  The  Secretarial  Order  dated  Marc:h 
29,  1932.  which  established  Fowersite 
Classification  .No  263,  is  hereby 
revoked  in  its  entirety: 
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,  dnd  4,  and  SVV'ANE'/.  and 


Willamette  Meridian 

VViillovvd-VVhitmrtn  National  Forest 

T-  2  N  ,  R.  48  [•:. 
Sec.  2.  lots  1, 

NEV«SWV4; 
Sec.  3.  SE''4NE'/4; 

Sec.  9.  SW  4NE'/4.  EV/2SVVV4.  and  SE'A; 
Sec.  10.  lots  :i  diui  4.  .ind  NW'ANE'A  and 

NE'4SW'4, 
Sec.  16.  SWV4NVV'  4. 
T.  3N.,R.  48E.. 

Sec.  12.  SV2NEV4,  SEV4SWV4,  and 

NW'ASE'm; 
Sec.  13,  SVVV.NE'A,  WV2NWV4.  NV2SWV4. 

and  NVVV4SE''4; 
,S(K    14.  SE'  4SVV'/4and  SW'aSEV*; 
.Sec.  23.  NVV'/4NEV4,  E'/jNW'A,  and 

SWV,SE''4; 
Sec.  25.  W.-NVV"  4  and  NVV'ASW'A; 
Sec.  35.  NVV  4NE'/4,  SEV4NW'A,  EVzSW'A, 

SW  4SVV' 4,  and  SW'ASE'A. 
T.  4  N..  R.  48  E.. 

Sec.  24.  lots  2  to  7.  inclusive,  EV2SWV4, 

and  S'  .'SE'  4  t'xi  hiding  Mineral  Survey 

Nos.  507.  HOI.  and  694. 
Sec.  25.  NE'  4.  E'  2NVVV4.  NVzSE'A.  and 

SE'/4SEV4  excluding  Mineral  Survey 

Nos.  601.  723.  738,  747A.  and  806. 
T.  3N..R.  49E., 
Sec.  6.  lots  1.  2.  and  3,  SVzNE'A, 

SEV4NW'/4,  NEV4SW' 4,  NVzSE'ASW'A, 

SVV"4SE' 4SVV' 4,  and  N '/..SE'A  excluding 

.Mineral  Survey  Nos.  746  and  750; 
Set.  7,  lot,-;  1  and  4,  NWANE'ANWA, 

S'  iSK'  4NVVV4.  and  EVzSW'A. 
T  4  N..R   49  E.. 

.Sec.  30.  lots  2.  3.  and  4.  and  SE'ASW'A 

excluding  Mineral  Survey  Nos.  723.  738, 

and  807: 
Sec.  31.  lots  1.  2.  and  3,  EViNW'A,  and 

W".>SE''4  excluding  Mineral  Survey  No. 

730 
T.  5  S..  R.  45  E..  unsurveyed. 
Sees.  11  to  14.  inclusive,  and 
Sees.  23  to  28.  inclusive,  all  lands  within 

'A  mile  of  North  Fork  Imnaha  River 

below  Middle  Fork,  and  all  lands  within 

'4  mile  of  .South  Fork  below  Cliff  River. 
T.  5  S..  R  46  E..  unsurveyed. 

Sees.  19  to  29  inclusive,  all  lands  within 

'A  n-ile  of  Imnaha  River  and  Forks. 
T  5  S.,  K.  47  E..  unsurveyed, 
Sees.  19  to  27  inclusive,  all  lands  within 

'A  mile  of  Imnaha  River. 
T.  5  S  ,  R.  48  E..  unsurveyed. 
Sees.  19  to  22,  inclusive,  and 
Sees.  25  to  30.  inclusive: 
Sec.  23.  all.  excluding  112  acres  in  HES 

No.  91; 


Assumptions 


There  will  t>€  a  continued  demand  and  competition  for 
available  (orage  by   livestock,   wildlite,   and   in   some 
areas,  wild  horses 
Recreational  use  will  continue  to  increase. 

There  is  a  need  to  improve  the  overall  health  ol  the 
land 


Health,  orverse  wildlife  poouiations  desired. 


management  of  lands  within  the  Book 
Cliffs  planning  area,  including  the  lands 
acquired  by  the  Bureau  of  Land 
Management,  within  the  Book  Cliffs 
area  of  the  Vernal  District  for  the 
purpose  of  amending  the  Book  Cliffs 
Resource  Management  Plan  (RMP). 
Public  comment  will  be  actively 
solicited  throughout  the  CRMP/EIS  and 
amendment  development  processes. 

SUPPLEMENTARY  INFORMATION:  In  1993.  a 
cooperative  effort  was  undertaken  by 
the  Utah  Division  of  Wildlife  Resources 
(UDWR),  The  Nature  Conservancy 
(TNC),  the  Rocky  Mountain  Elk 
Foundation  (RMEF),  and  the  Bureau  of 
Land  Management  (BLM).  The  objective 
of  this  cooperative  effort  was  to  take 
advantage  of  existing  opportunities  to 
create  a  balanced  approach  to  the 
management  of  unique  natural  resources 
within  the  upper  portion  of  the  East 
Tavaputs  Plateau,  in  southeastern 
Uintah  County,  Utah.  The  cooperative 
effort  dealt  with  that  portion  of  the  Book 
Cliffs  within  the  area  between  the 
Uintah-Ouray  Indian  Reservation  trust 
lands  to  the  west  and  the  Utah-Colorado 
state  line  to  the  east,  an  area 
encompassing  roughly  455,000  acres. 

In  1993  and  1994,  two  private  ranches 
then  on  the  market  within  the  area,  were 
acquired  by  The  Nature  Conservancy 
(TNC)  and  the  Rocky  Mountain  Elk 
Foundation  (RMEF)  with  the  intent  of 
vesting  the  title  to  either  the  State  of 
Utah  or  the  United  States.  In  1994,  the 
BLM  was  vested  with  title  to  5,129 
acres,  about  537o,  of  these  acquired 
lands.  As  public  lands  administered  by 
the  Bureau  of  Land  Management,  future 
management  of  these  lands  must  be 
developed  and  incorporated  into  the 
existing  Book  Cliffs  RMP.  The 
Coordinated  Resource  Management  Plan 
(CRfvlP)  will  developed  by  the  BLM  in 
concert  with  the  UDWR,  other  State  and 
Federal  agencies,  stakeholders,  key 
interest  groups,  local  government 
entities,  and  the  general  public. 

At  this  time  general  planning  issues  to 
be  addressed  and  certain  assumptions  to 
be  presented  include: 

Concerns 

How  should  torage  be  allocated  between  livestock,  wildlife,  and  wild  horses  while 
achieving  watershed  and  riparian  goals? 

What  mix  and  level  ol  recreational  use  can  occur  while  maintaining  the  areas  "Fron- 
tier Mystique'"' 

What  will  be  the  cumulative  impact  of  resource  uses  (grazing,  energy,  and  mineral 
development,  recreation,  related  vehicle  access,  etc.)  on  desired  condition  of  veg- 
etative communities  in  cntical  habitats  such  as  canyon  bottoms,  riparian  areas, 
and  crucial/crilical  big  game  ranges? 

What  are  the  impacts  upon  current  land  uses  such  as  livestock  and  mineral  devetop- 
ment  as  consideration  is  given  for  establishment  of  other  native  species  such  as 
Rocky  Mountain  bighorn  sheep,  moose,  bison,  sharptail  grouse,  wild  turkey,  and 
Colorado  River  Cutthroat  Trout,  and  other  fisheries? 


Sec.  24,  all,  excluding  78  acres  in  HES  No. 
222. 

The  areas  described  aggregate 
approximately  16,884  acres  in  Wallowa 
County. 

3.  The  Secretarial  Order  dated  March 
17,  1944,  which  established  Povversite 
Classification  No.  348,  is  hereby 
revoked  in  its  entirety: 

Willamette  Meridian 

Whitman  National  Forest 

T.  5  S.,  R.  47  E.,  unsurveyed. 

Sec.  25,  all  lands  lying  more  than  V4  mile 
from  Imnaha  River. 
T.  5  S.,  R.  48  E..  unsurveyed, 

Sec.  31,N'/2NV2. 

The  areas  described  aggregate 
approximately  640  acres  in  Wallowa  County. 

4.  The  lands  described  in  paragraphs 
1,  2,  and  3  are  included  in  the  Eagle  Cap 
and  Hells  Canyon  Wilderness  Areas,  the 
Hells  Canyon  National  Recreation  Area, 
and  the  Imnaha  Wild  and  Scenic  River 
withdrawals  and  remain  closed  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  lands, 
including  the  mining  and  mineral 
leasing  laws. 

Dated:  December  6,  1996. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 

|FR  Doc.  97-1650  Filed  1-22-97;  8:45  am] 

BILUNG  CODE  4310-33-P 


[UTO80-07-1 61  (MK)] 

Resource  Management  Plan  for  the 
Book  Cliffs  Conservation  Initiative 
Area,  UT 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent  to  prepare  a 

Coordinated  Resource  Management 

Plan/Environmental  Impact  Statement 

and  Notice  of  Intent  to  amend  the  Book 

Cliffs  Resource  Management  Plan. 

SUMMARY:  This  notice  is  intended  to 
inform  the  public  of  an  intent  to  prepare 
a  Coordinated  Resource  Manngemeiit 
Plan/Environmental  Impact  Statement 
(CRMP/EIS)  that  addresses  future 
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Assumptions 


Concerns 


Development  and  extraction  of  energy  and  mineral  re- 
sources will  continue,  perhaps  at  an  increased  rate, 
depending  on  demand. 

The  area  is  economically  important  to  surrounding 
communities  and  the  State  ol  Utah. 


How  best  can  mineral  development  continue,  with  the  least  amount  ot  restrictions 
while  restoring  ana  maintaining  fully  functioning  health  ecosystems'' 


How  will  future  management  prescriptions  enhance  or  restrict  econo.mic  develop- 
ment 

There  will  continue  to  be  a  need  for  vanous  degrees  of     What  kind  of  public  access  should  be  proviaed  to  and  on  the  area  lOft  Highway  Ve- 
access  to  accommodate  public  needs  and  demands,  hide  travel,  established  roads,  etc  )'' 

Planning  efforts  will  be  consistent  with  the  Governor's     How  will  Governor's  Onen  Space  Poticy  influence  the  planning  process'' 
Open  Space  Policy 


The  CRMP,  EIS  and  the  RMP 
amendment  will  be  prepared  under  43 
(^.FR  part  1610  to  meet  tlie  requirements 
of  section  202  of  the  Federal  Land 
Policy  and  Management  Act,  and 
section  102  of  the  National 
Environmental  Policy  Act.  This  revision 
is  necessary  to  update  and  expand  the 
decisions  in  the  existing  land  use  plan 
Decisions  generated  during  this 
planning  process  will  supersede 
affected  land  use  planning  decisions 
presented  in  the  1985  Book  Cliffs  RMP 
that  affect  lands  within  the  CRMP  area. 

Public  participation  is  being  actively 
sought  at  this  time  to  ensure  the  EIS 
addresses  all  issues,  problems  and 
concerns  from  those  interested  in  the 
management  of  the  public  lands  within 
the  Book  Cliffs  area,  including  acquired 
lands.  The  development  of  the  CRMP, 
EIS,  and  the  RMP  amendment  is  a 
public  process  and  the  public  is  invited 
and  encouraged  to  assist  in  the 
identification  of  issues  and  the  scope  of 
the  EIS  and  planning  amendment. 
Public  meetings  will  be  held  to  discuss 
planning  issues.  The  date,  time,  and 
location  of  these  scoping  meetings  are: 
March  17.  1997,  7:00  p.m.  to  9:00  p.m., 
in  the  John  Wesley  Powell  Museum  in 
Green  River,  Utah;  March  18,  1997,  7:00 
p.m.  to  9:00  p.m.,  in  the  Department  of 
Natural  Resources  Auditorium,  Room 
1040-lOfiO,  at  1,594  West  North  Temple, 
Salt  lake  City,  Utah;  and  March  26, 
1997,  7:00  p.m.  to  9:00  p.m.  in  the 
Western  Park  Conference  Center  302 
Ea.st  200  South  in  Vernal,  Utah.  These 
meetings  also  will  be  annouiu.ed  in 
local  newspapers  and  through  other 
local  media. 

Formal  public  participation  will  be 
requested  for  review  of  the  preliminary 
and  final  CRMP.  EIS,  and  RMP 
amendment  during  1997.  Notice  of 
availability  of  these  documents  will  be 
published  at  the  appropr'iate  times. 

The  documents  will  be  prepared  by 
an  interdisciplinary  team  which 
includes  specialists  in  rangeland, 
minerals,  vegetation,  riparian  values, 
cultural  resourc;es.  recreation,  vvildlife/ 
fisheries  habitats,  realty,  and  special 
status  animal  and  plant  species.  Other 


disciplines  may  be  represented  as 

necessary 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Evans.  Resource  Advisor,  Vernal 
District  Ofhce,  170  South  500  Hast. 
Vernal.  Utah  8407H.  Business  hours  are 
from  7:45  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays, 
telephone  (8011  789-1362  or  781-4470, 
fax  (801)  781-4410. 

DatPd:  lanu.iry  If).  1997. 
G.  William  Lamb, 
State  Dlrectnr.  Utah 
IFR  Dor.  97-lhn,-!  FiUn]  1-22-97;  8:45  am) 

BILUNG  CODE  4310-OO-M 


[CO-956-96-1 420-00] 

Colorado:  Filing  of  Plats  of  Survey 

Dccemlier  .K).  1996. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood. 
Colorado,  effective  10:00  a.m.. 
December  30.  1996.  .All  inquiries  should 
be  sent  to  the  Colorado  State  Office, 
Bureau  of  I^nd  Management,  2850 
Youngfield  Street,  Lakewood.  Colorado 
80215. 

The  [dat  (in  four  sheets)  representing 
the  dependent  resurvey  of  a  portion  of 
the  subdivisional  lines,  a  portion  of 
Homestead  Entry  Survey  Number's  43, 
106.  215,  and  mineral  claims  in  sections 
3  and  10.  T.  3  S.,R.  73  W.,  Sixth 
Principal  Meridian,  Group  998, 
Colorado,  was  accepted  November  4, 
1996, 

The  plat  representing  the  metes-and- 
bounds  survey  of  Tracts  48  and  49  in 
unsurveyed  T.  2  S.,  R.  75  W..  Sixth 
Principal  Meridian,  Group  1149. 
Colorado,  was  accepted  December  11. 
1996. 

These  surveys  were  required  for  the 
administrative  purposes  of  the  Forest 
Service. 

The  plat  representing  the  entire 
record  of  the  dependent  resurvey  of 
M.S.  No.  12572.  Don  Quixote  Lode, 
section  31.  T.  44  N.,  R.  4  W.,  New 
Mexico  Principal  Meridian,  Group  736. 


Colorado,  was  accepted  November  27. 

1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary  and  subdivisional  lines  and 
the  subdivision-of-section  survey  of 
section  35.  T.  13  S..  R.  74  W..  Sixth 
Principal  Meridian.  Croup  1045, 
CJolorado.  was  accepted  December  19. 
1996. 

The  plat  representing  the  entire 
record  of  the  d  pendent  resurvey 
between  sections  25  and  36.  T.  46  N..  R. 
4  \V.,  New  Mexico  Principal  Meridian, 
Group  1056,  Colorado,  was  accepted 
November  7.  1996. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  the  subdivision  of  .section  9, 
T.  1  S  .  R.  8()W..  Sixth  Principal 
Meridian,  Group  1123,  Colorado,  was 
accepted  December  3,  1996. 

The  plat  repre.senting  the  dependent 
resurvey  of  a  portion  of  the  north  and 
east  boundaries,  a  [lortion  of  the 
boundary  between  Jefferson  and  Clear 
Creek  Counties,  M.S.  No.  9730.  a 
portion  of  the  subdivisional  lines,  and 
the  subdivision  survey  of  se<;tion  1,  T. 
4  S..  R.  72  W.,  Sixth  Principal  Meridian. 
Group  1 136.  Colorado,  was  accepted 
December  12,  1996. 

The  supplemental  plat  creating  new 
lots  1  through  6  in  section  32  and  new 
lots  1  through  6  in  section  33  of  T   1  N.. 
R.  80  W.,  Sixth  Principal  Meridian, 
Colorado,  was  accepted  December  5, 
1996. 

These  surveys  were  required  for  the 
administrative  purposes  of  this  Bureau. 
Darryi  A.  Wilson, 

Chief  Cadastral  Surveyor  for  Colorado. 
|FK  Do<    97-1  fS84  Filed  1-22-97;  8:45  am) 
BILUNG  CODE  4310->IB-P 


National  Park  Service 

Notice  of  Availability  of  the  Final 
Development  Concept  Plan/ 
Environmental  Impact  Statement  for 
South  Side  Oenall,  Alaska 

AGENCIES:  National  Park  .StTvice. 

Interior. 

ACTION:  Notice  ol  availability  of  the 

Final  Development  (xincept  Plan/ 
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Environmental  Impact  Statement  for 
South  Side  Denaii.  Alaska. 

SUMMARY:  The  National  Park  Service 
announces  the  availahility  of  a  Final 
Development  Concept  Plan/ 
Environmental  Impact  Statement  (DCP/ 
EIS)  for  South  Side  Denaii,  Alaska.  The 
document  describes  and  analyzes  the 
environmental  impacts  of  a  proposed 
action  and  two  other  action  alternatives 
for  providing  opportunities  for  high 
quality,  resourt:e-based  destination 
experiences  on  South  Side  Denaii 
National  Park  and  Preserve  in  Alaska,  as 
well  as  information,  orientation,  and 
recreation  services  and  facilities 
convenient  to  park  visitors.  A  no  action 
alternative  also  is  evaluated. 
DATES:  A  Record  of  Decision  will  be 
made  no  sooner  than  30  days  after  the 
date  of  the  Federal  Register  Notice 
issued  bv  the  Environmental  Protection 
Agency  accepting  and  announcing  the 
availability  of  the  final  DCP/EIS.  A 
Record  of  be<:ision  is  anticipated  by  late 
February  1997. 

ADDRESSES:  Copies  of  the  Final  South 
Side  Denaii  DCP/EIS  are  available  on 
request  from:  Superintendent.  Denaii 
National  Park  and  Preserve,  Post  Office 
Box  9,  Denaii  Park,  Alaska  99755. 

Public  reading  copies  of  the  final 
DCP/EIS  will  be  available  in  the 
following  locations: 
Office  of  Public  Affairs,  National  Park 
Service,  Department  of  the  Interior, 
1849  C  Street,  Room  .3424, 
Washington,  DC  20240,  telephone: 
(202)  208-^843. 
Alaska  System  Support  Office,  National 
Park  Service,  2525  Gambell  Street, 
Room  404,  Anchorage,  Alaska  99503- 
2892,  telephone:  (907)  257-2650. 
FOR  FURTHER  INFORMATION  COffTACT: 
Nancy  Swanton,  Park  Planner.  Denaii 
National  Park  and  Preserve.  Telephone: 
(907)  257-2651  FAX:  (907)  257-2485. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  91-190.  as  amended),  the  National 
Park  Service,  as  lead  federal  agency,  in 
cooperation  with  the  State  of  Alaska, 
Matanuska-Susistna  Borough,  and 
Denaii  Borough,  has  prepared  a  final 
DCP/EIS  for  proposed  visitor  facilities 
and  services  on  the  South  Side  of  Denaii 
National  Park  and  Preserve  in  Alaska. 

The  final  DCP/EIS  represents  a 
cooperative  planning  effort  that  builds 
on  previous  planning  for  the  region, 
including  a  draft  DCP/EIS  issued  in 
1993  and  a  revised  draft  DCP/EIS  issued 
in  March  1996,  recommendations  for 
the  south  side  made  by  the  Denaii  Task 
Force  and  adopted  by  the  National  Park 
System  Advisory  Board  in  December 


1994,  and  public  comment.  The  south 
side  refers  to  an  area  that  includes 
Denaii  National  Park  and  Preserve  land. 
Denaii  State  Park  land,  and  other  lands 
to  the  south  of  the  national  park  and 
preserve  boundaries. 

A  proposed  action,  two  other  action 
alternatives,  and  a  no  action  alternative 
are  described  and  evaluated  in  the  final 
DCP/EIS.  The  final  DCP/EIS  also  sets 
the  stage  for  establishing  working 
partnerships  for  more  detailed  decision- 
making, funding,  and  phasing  of 
appropriate  visitor  facilities  and 
services  on  the  south  side. 

Purpose,  Vision,  and  Goals 

The  purpose  of  the  final  DCP/EIS  is  to 
identify  and  evaluate  options  for  the 
south  side  of  Denaii  that  serve  the 
following  vision: 

•  Provide  opportunities  for  high 
quality,  resource-based,  destination 
experiences  and  provide  information, 
orientation,  and  recreation  services  and 
facilities  convenient  to  park  visitors. 

•  Develop  facilities  and  access  in  a 
location  and  manner  that  minimizes 
impacts  on  resources,  local  lifestyles, 
and  communities. 

•  Establish  working  partnerships  for 
funding  and  phasing  development  as 
outlined  in  the  concept  plan. 

In  addition,  a  number  of  more  specific 
goals  are  identified: 

•  Provide  access  to  and  a  location  for 
interpretation  of  the  special  qualities 
found  in  Denaii  National  Park  and 
Preserve  and  Denaii  State  Park, 
including  access  to  the  spectacular 
alpine  landscape  on  the  south  side  of 
the  Alaska  Range. 

•  Offer  a  range  of  experiences  and 
opportunities  to  meet  the  diverse  needs 
of  the  traveling  public,  including 
information  and  orientation  to  the 
region;  new  or  improved  recreation 
facilities;  enhanced  state  and  national 
park  interpretation;  and  shelter  in  bad 
weather. 

•  Ensure  that,  viewed  as  a  whole, 
facilities  and  services  benefit  all 
visitors,  including  Alaska  residents, 
independent  travelers,  and  package  tour 
travelers. 

•  Design  and  develop  facilities  and 
access  improvements  to  support  public 
use  and  understanding  of  the  south  side 
and  its  outstanding  resources. 

•  Establish  a  research  program  and 
identify  management  needs  to  guide 
facility  and  road  development. 

•  Facilitate  orderly  economic 
development  in  the  region  consistent 
with  resource  protection. 

•  Minimize  and  mitigate  adverse 
effects  on  fish  and  wildlife  resources, 
habitat,  cultural  resourr;es,  local  rural 
quality  of  life,  and  exi.sting  public  land 


and  resource  uses,  including 
subsistence  uses. 

•  Establish  methods,  responsibilities, 
and  necessary  steps  to  control  unwanted 
secondary  impacts  of  tourism  and  to 
minimize  conflicts  between  different 
visitor  groups. 

While  the  final  DCP/EIS  evaluates  the 
impacts  of  the  proposed  action  and  a 
range  of  alternatives,  including  a  no- 
action  alternative,  it  also  sets  the  stage 
for  establishing  working  partnerships 
for  more  detailed  decision-making, 
funding,  and  phasing  of  appropriate 
visitor  facilities  and  services  on  the 
south  side.  The  final  DCP/EIS 
emphasizes  the  importance  of 
coordinated  implementation  and 
describes  the  commitments  being  made 
by  the  planning  partners,  individually 
and  collectively.  Most  implementation 
tasks  would  occur  under  any  of  the 
action  alternatives,  although  a  few  are 
associated  with  the  proposed  action 
only. 

Proposed  Action  and  Alternatives 

General  Policies  and  Actions 

Several  general  policies  and  actions 
would  be  implemented  under  each 
action  alternative.  (An  asterisk  * 
indicates  those  actions  that  also  would 
apply  under  the  no-action  alternative.) 
The  policies  would  call  for  locating 
commercial  facilities  primarily  on 
private  lands;  protecting  the  wild 
character  of  the  south  side;  minimizing 
impacts  on  existing  uses;  adhering  to 
the  Alaska  National  Interest  Lands 
Conservation  Act,  sections  1306  and 
1307;  and  phasing  development. 

The  following  actions  would  be  taken: 

•  Developing  up  to  two  additional 
roadside  exhibits  along  the  George  Parks 
Highway 

•  Identifying  and  establishing 
watchable  wildlife  areas 

•  Developing  self-guiding  interpretive 
brochures 

•  Managing  state  rights-of-way  to 
maintain  safety  and  protect  scenic 
values,  including  selective  brushing 
along  the  George  Parks  Highway 

•  Reviewing  and  revising  the 
Matanuska-Susitna  Borough's  Special 
Land  Use  District  in  Denaii  State  Park 
to  improve  implementation  and 
enforcement* 

•  Completing  borough  corridor 
management  plans  for  the  Petersville 
Road  and  portions  of  the  George  Parks 
Highway* 

•  Working  together,  as  appropriate,  to 
manage  recreational  activities  and  other 
uses  of  public  lands  on  the  south  side* 
(In  the  no-action  alternative,  such  efforts 
would  continue,  but  would  be  less 
comprehensive  and  lower  priority.) 


1  C       /     TWi.ircr)' 
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•  Supporting  the  maintenance  of 

mining  activities  and  working  with  the 
mining  industry  and  individual  claim 
holders  to  address  mining  issues  in  the 
project  area* 

•  Considering  state  scenic  hyway 
designation  tor  portions  of  the  George 
Parks  Highway,  including  the  sr.ction  in 
Denali  State  Park* 

•  Conducting  research  on  the  natural 
and  cultural  resources  and  human  uses 
in  the  area  in  advance  of  development, 
as  appropriate,  on  the  south  side*  (In 
the  no-action  alternative,  general 
information  gathering  would  continue, 
hut  not  at  the  pace,  depth,  or  level  of 
funding  that  would  be  anticipated  if  the 
site-specific  developments  described  for 
the  action  alternatives  were  to  be 
implemented,  especially  those  along  the 
Petersville  Road.) 

•  Formally  establishing  a  Denali 
South  Side  Plan  Implementation 
Padnership  to  continue  the  t:ooperative 
partnership  approach  in  implementing 
the  development  concept  plan. 

Proposed  Action  (Regional  Strategy) 

To  provide  a  broad  range  of  visitor 
opportunities,  major  facilities  would  be 
in  the  Tokositna  area  at  the  end  of  an 
upgraded  and  extended  Petersville  Road 
and  at  a  location  near  Bvers  Lake  along 
the  George  Parks  Highway.  A  visitor 
center  (up  to  5,000  square  feet)  would 
be  built  in  the  Tokositna  area  of  Denali 
State  Park.  The  Petersville  Road  would 
be  upgraded  and  extended  from  the 
Forks  Roadhouse  (about  mile  19)  to 
access  this  new  facility.  Up  to  ,50 
primitive  recreational  vehicle  fRV)  or 
tent  campsites,  a  picnic  area,  up  to  four 
public  use  cabins,  and  some  short 
hiking/interpretive  trails  (some  leading 
into  Denali  National  Park  and  Preserve) 
would  also  be  developed  in  the 
Tokositna  area.  In  cooperation  and, 
where  desirable,  a  partnership  between 
the  National  Park  Service,  local 
communities,  Alaska  Native  Claims 
Settlement  Act  Native  corporations,  and 
the  state  of  Alaska  would  develop 
visitor  facilities  and  services  in  tlie 
central  development  zone  of  Denali 
State  Park,  at  Talkeetna,  and  at  Broad 
Pass  when  the  need  and  opportunity  to 
do  so  are  established.  Consultation  and 
coordination  with  local  communities  to 
define  need  and  determine  appropriate 
courses  of  action  would  be  essential.  For 
the  central  development  zone, 
developments  would  entail  constructing 
a  visitor  center  (up  to  3,000  square  feet). 
In  addition,  the  Byers  Lake  campground 
would  be  expanded  by  up  to  25  sites  or 
a  new  campground  of  up  to  50  sites 
would  be  built  elsewhere  in  the  central 
development  zone.  Up  to  five  primitive 
fly-in  only  campsites  would  be 


constructed  at  Chelatna  Lake,  as  would 
up  to  two  public  use  cabins  and  a 
hiking/interpretive  trail  and  trailhead 
sign.  The  Dunkle  Hills  road  i:ould 
provide  new  publit.  access  opportunities 
in  the  Dunkle  Hills/Broad  Pass  area, 
including  access  into  Denali  National 
Park  and  Preserve,  pending  resolution  of 
land  status/access  issues. 

Development  would  occur  under  a 
logical  and  cost-effective  phasing 
scenario  developed  by  a  Denali  south 
side  plan  implementation  partnership, 
in  consultation  with  the  public. 

Alternative  A  llxirge-Scole  Visitor 
Fnciilty  along  the  George  Parks 
High  way! 

All  facilities  would  be  located  in 
Denali  State  Park  along  the  George  Parks 
Highway.  No  facilities  would  be 
constructed  in  the  Tokositna  area,  in  the 
Dunkle  Hills,  or  near  Chelatna  Lake. 
The  Petersville  Road  would  not  be 
upgraded  or  extended  beyond  mile  19 
under  this  alternative.  One  visitor  center 
(up  to  1,3,000  square  feet)  would  be  built 
in  either  the  northern,  central,  or 
southern  development  zone  of  Denali 
State  Park.  The  Byers  Lake  campground 
would  be  expanded  by  up  to  23  sites  or 
a  new  campground  of  up  to  50  sites 
would  be  built  elsewhere  in  the  central 
development  zone.  Short  hiking/ 
interpretive  trails  would  be  developed 
around  the  visitor  center.  No  public  use 
cabins  would  be  constructed. 

Alternative  B  (Small-Scale  Visitor 
Facility  along  the  George  Parks 
Highway  I 

Under  alternative  B,  all  facilities 
would  be  located  in  Denali  State  Park 
along  the  George  Parks  Highvvav.  No 
facilities  would  be  constructed  in  the 
Tokositna  area,  in  the  Dunkle  Hills,  or 
near  Chelatna  Lake.  The  Petersville 
Road  would  not  be  upgraded  or 
extended  beyond  mile  19  under  this 
alternative.  One  small  visitor  center  (up 
to  1,500  square  feet)  would  be  built  in 
either  the  northern,  central,  or  soutiiern 
development  zone  of  Denali  State  Park. 
A  small  campground  (up  to  25  sites) 
would  be  constructed  in  the  central 
development  zone  along  the  George 
Parks  Highway.  Short  hiking/ 
interpretive  trails  would  be  developed 
near  the  visitor  center.  No  public  use 
cabins  would  be  constructed. 

Alternative  C  (No  ActionI 

Management  activity  and  the  current 
low  level  of  backcountry  visitation 
would  contiiuie.  Under  alternative  (',  all 
facilities  would  be  located  in  Denali 
State  Park  along  the  George  Parks 
Highway.  No  facilities  would  be 
constructed  in  the  Tokositna  area,  in  the 


Dunkle  Hills,  or  near  Chelatna  Lake. 
The  Petersville  Road  would  not  be 
upgraded  or  extended  beyond  mile  19 
under  this  alternative.  A  :t20-square-foot 
visitor  contact  station  would  be  built  by 
the  state  near  the  Alaska  Veterans 
Memorial  in  the  central  development 
zone  of  Denali  State  Park.  \  short  trail 
to  tile  Chulitna  River  would  be 
developed  by  the  state  in  the  southern 
development  zone  of  the  state  park.  Tlie 
Matanuska-Susitna  B(^rough  would 
likely  construct  a  snowmachine  user 
parking  area  and  associated  .sanitary 
facilities  near  the  Forks  Roadhouse 
along  the  Petersville  Road   An  existing 
privately  built  (trespass)  cabin  near 
Chelatna  Lake  would  be  converted  to 
public  use.  In  addition,  four  public  use 
(jabins  may  be  developed  hv  the  state  on 
the  east  side  of  the  Chulitna  River  in 
Denali  State  Park.  Development  of 
campgrounds  or  other  visitor  facilities 
on  the  south  side  would  lujt  be 
anticipated  by  the  stale,  the  National 
Park  Service,  or  the  boroughs. 

(Changes  Made  Between  the  Revised 
Draft  and  Final  DCP/EIS 

In  response  to  public  comments  and 
cooperative  planning  partner 
discussions,  several  changes  were  made 
between  publication  of  the  revised  draft 
DCP/EIS  (March  199fi)  and  completion 
of  the  final  LK;P/EIS.  The  major  changes 
are  summarized  as  follows. 

Purpose  and  Need 

This  section  was  updated  to  more 
explicitly  describe  the  partners'  vision 
for  south  side  development  and 
recreational  opportunities  and  to  state 
the  need  tor  visitor  facilities  and 
services  more  clearly. 

Direction  for  the  Plan 

This  section  was  modified  to  clearly 
state  the  vision,  goals,  and  objectives 
that  guide  the  plan. 

Elements  Common  to  All  Action 

Alternatives 

Additional  detail  is  provided 
clarifying  the  general  policies  and 
actions  that  would  be  implemented 
under  each  action  alternative  and  the 
no-attion  alternative  For  example, 
additional  text  is  included  to  emphasize 
partner  support  of  continued  mining  in 
the  study  area. 

Implementation  of  the  Development 
Concept  Plan 

This  section  was  revised  to  provide 
t;larification  and  additional  information 
about  plan  implementation,  including 
c:ollectiv(!  and  individual  partner 
commitments  to  ensure  continued 
partnership,  continued  and 
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strengthened  public  consultation  and 
involvement,  coordination  on  related 
plans,  and  appropriate  measures  to 
minimize  or  avoid  adverse  impacts. 

Two  key  commitments  added  are  as 
follows: 

•  Ensure  that  additional  or  revised 
land  management  plans  and  controls  are 
in  effect  before  major  development 
occurs. 

•  Assess  the  progress  of  plan 
implementation  after  three  vears  in  light 
of  funding  availability,  results  of 
wildlife  research,  and  progress  on 
identified  mitigation  strategies,  and 
adjust  priorities  or  management 
emphasis  as  needed. 

Alternatives.  Including  the  Proposed 
Action 

The  proposed  action  was  revised 
based  on  public  input  and  cooperative 
planning  partner  discussions.  Language 
was  added  to  clarify  the  objectives  for 
development  in  the  Tokositna  area  and 
along  the  George  Parks  Highway  The 
size  of  the  Tokositna  visitor  center  was 
reduced  from  a  maximum  of  13.000 
square  feet  to  a  maximum  of  5.000 
square  feet,  with  associated  changes  in 
visitor  center  functions  and  reductions 
in  visitor  and  administrative  space, 
parking,  and  employee  housing.  The 
capacity  of  the  picnic  facility  in  the 
vicinity  of  the  Tokositna  visitor  center 
was  increased  from  25  to  50  people  and 
now  includes  uncovered  as  well  as 
covered  areas  for  tables. 

The  proposed  action  also  now 
concentrates  on  an  upgrade  and 
extension  of  the  Petersville  Road  only 
from  the  Forks  Roadhouse  (mile  19)  to 
the  Tokositna  site,  because  the  road  is 
generally  usable  for  recreation 
development  in  its  current  state  to  mile 
19,  and  it  is  assumed  that  the  first  19 
miles  would  be  mamtained  and 
upgraded  by  the  state  regardless  of 
actions  proposed  by  this  DCP/EIS.  The 
road  would  also  now  include 
appropriately  sited  bicycle  and 
pedestrian  enhancements  (not  included 
in  the  revised  draft  DCP/EIS). 

Statements  have  been  added  noting 
that  the  visitor  centers  and  public  use 
cabins  would  be  designed  and  built  for 
year-round  use  (though,  initially,  only  a 
portion  of  the  Tokositna  visitor  center 
would  be  open  to  the  public  in  the 
winter). 

The  need  for  phasing  and  funding 
strategies  are  reemphasized.  but  most 
details  regarding  phasing  of  proposed 
developments  were  removed  from  the 
text;  these  would  be  determined  during 
subsequent  implementation  planning 
activities. 

The  no-ac:tion  alternative  (alternative 
C)  was  revised  slightly  in  that  the 


proposed  Matanuska-Susitna  Borough 
development  of  a  snowmachine  user 
facility  near  the  Forks  Roadhouse  on  the 
Petersville  Road  has  been  corrected  to 
show  only  a  parking  area  and  sanitary 
facilities.  The  trail  to  the  Cihulitna  River 
is  described  in  more  detail  and  the 
location  changed  from  the  central 
development  zone  to  the  southern 
development  zone  of  Denali  State  Park. 
Construction  of  four  public  use  cabins 
on  the  east  side  of  the  Chulitna  River  in 
Denali  State  Park  also  has  been  added 
to  the  list  of  actions. 

The  mitigating  measure  related  to 
regulating  motorized  activities  on  the 
Curry-Kesugi  Ridge  and  in  the 
Troublesome  Creek  drainage  of  Denali 
State  Park  was  deleted. 

Affected  Environment 

This  section  was  revi.sed  and  updated 
to  reflect  new  information  received 
since  the  revised  draft  DCP/EIS  was 
published  and  to  better  describe  some 
resource  conditions  to  address  questions 
raised  through  public  comments  on  the 
revised  draft  DCP/EIS. 

Environmental  Consequences 

The  impad  sections  for  each  of  the 
development  alternatives  were  revised 
to  reflect  changes  made  to  the  proposed 
action  and  no-action  alternatives. 
Additionally,  the  impact  analyses  for  all 
alternatives  assume  land  use  controls 
would  be  in  place  prior  to  major 
development;  however,  where  it  makes 
a  difference  in  the  analysis,  a 
description  of  the  hnpacts  is  provided 
given  the  situation  that  these  controls 
are  not  implemented.  Visitation 
predictions  under  all  alternatives  except 
alternative  B  have  been  reduced  and 
relevant  impact  sections  rewritten 
accordingly.  Completion  of  visitor 
center  facilities  would  not  occur  prior  to 
year  2000  as  assumed  in  the  revised 
draft;  this  is  now  assumed  to  take  place 
no  sooner  than  2002  in  the  final  DCP/ 
EIS. 

The  responsible  official  for  the  Record 
of  Decision  on  the  proposed  actions  is 
the  National  Park  Service  field  director 
in  Alaska. 

Dated:  January  14,  1997. 
ludith  Gottlieb. 

Acting  Field  Director.  Alaska  Field  Office. 
IFR  Doc.  97-16.36  Filed  1-22-97;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-757-759 
(Preliminary)] 

Collated  Roofing  Nails  From  China, 
Korea,  and  Taiwan 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the  U.S. 
International  Trade  Commission 
determines,  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1673b(a)).  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  from  China,  Korea, 
and  Taiwan  of  collated  roofing  nails.'^ 
provided  for  in  subheading  7317.00.55 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  as  amended  in  61 
FR  37818  (July  22,  1996),  the 
Commission  also  gives  notice  of  the 
commencement  of  the  final  phase  of  its 
investigations.  The  Commission  will 
issue  a  final  phase  notice  of  scheduling 
which  will  be  published  in  the  Federal 
Register  as  provided  in  section  207.21 
of  the  Commission's  rules  upon  notice 
from  the  Department  of  Commerce 
(Commerce)  of  affirmative  preliminary 
determinations  in  the  investigations 
under  section  733(b)  of  the  Act.  or.  if  the 
preliminary  determinations  are 
negative,  upon  notice  of  affirmative 
final  determinations  in  those 
investigations  under  section  735(a)  of 
the  Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons. 


I  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFRS  207.2(f)). 

^Collated  roofing  nails  are  nails  made  of  steel, 
having  a  length  of  13/16  inch  to  1-13/16  inches  (or 
20.64  to  46.04  millimeters),  a  head  diameter  of 
0.330  inch  to  0.415  inch  (or  8.38  to  10.54 
millimeters),  and  a  shank  diameter  of  0.100  inch  to 
0.125  inch  (or  2.54  to  3.18  millimeters),  whether  or 
not  galvanized,  that  are  collated  with  two  wires. 


UMI 


or  their  representatives,  who  are  parties 
to  the  investigations. 

Background 

On  November  26,  1996,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  the  Paslode 
Division  of  Illinois  Tool  Works  Inc., 
Vernon  Hills,  IL,  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  collated  roofing  nails  from 
China,  Korea,  and  Taiwan.  Accordingly, 
effective  November  26.  1996,  the 
Commission  instituted  antidumping 
Investigations  Nos.  731-TA-757-759 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  December  4,  1996 
(61  FR  64364).  The  conference  was  held 
in  Washington.  DC,  on  December  17, 
1996,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  January 
10,  1997.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3010  (January  1997)  entitled  "Collated 
Roofing  Nails  from  China,  Korea,  and 
Taiwan:  Investigations  Nos.  731-TA- 
757-759  (Preliminary)." 

Issued:  January  14,  1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  97-1640  Filed  1-22-97:  8:45  am] 

BILUNG  CODE  7020-02-P 

[Inv.  No.  337-TA-334] 

Notice  of  Commission  Detemiination 
to  Review  in  Part  an  Initial 
Determination;  Schedule  for  the  Filing 
of  Written  Sutxnissions  on  the  Issue 
Under  Review,  and  on  Remedy,  the 
Public  interesi  and  Bonding 

In  the  Matter  of  certain  condensers,  parts 
thereof  and  products  containing  same, 
including  air  conditioners  for  automobiles. 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
in  part  the  initial  determination  (ID) 
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issued  by  the  presiding  administrative 
law  judge  (ALJ)  on  December  2,  1996,  in 
the  above-captioned  investigation.  The 
ID  found  a  violation  of  section  337  of 
the  Tariff  Act  of  1930,  19  U.S.C.  1337. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 
SUPPLEMENTARY  INFORMATION:  On 
December  12,  1991,  Modine 
Manufacturing  Co.  filed  a  complaint 
with  the  Commission  alleging  a 
violation  of  section  337  by  respondents 
Showa  Aluminum  Corporation.  Showa 
Aluminum  Corporation  of  America, 
Mitsubishi  Motors  Corporation, 
Mitsubishi  Motors  Sales  of  America, 
Mitsubishi  Heavy  Industries,  Ltd.,  and 
Mitsubishi  Heavy  Industries  America. 
Inc.  (collectively  referred  to  herein  as 
respondents).  Modine  alleged  that  the 
respondents  had  infringed  claims  of 
Modine's  patent,  U.S.  Letters  Patent 
4,998,580  (the  '580  patent).  The 
investigation  was  assigned  an  ALJ,  who 
determined  that  there  was  no 
infringement,  either  literally  or  under 
the  doctrine  of  equivalents,  by  the 
respondents.  The  ALJ  further 
determined  that  the  patent  was  invalid 
and  unenforceable  due  to  inequitable 
conduct.  On  July  30,  1993,  the 
Commission  reversed  the  ALJ's  findings 
of  invalidity  and  inequitable  conduct, 
but  adopted  her  findings  and 
conclusions  on  the  infringement  issues. 

Modine  appealed  the  Commission's 
finding  of  no  infringement,  and  thus  no 
violation  of  section  337,  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
(Federal  Circuit).  In  the  same  appeal, 
the  respondents  challenged  the 
Commission's  findings  upholding  the 
validity  and  enforceability  of  the  '580 
patent.  On  February  5,  1996,  the  Federal 
Circuit  reversed  the  Commission's  claim 
interpretation  and  remanded  the 
investigation  to  the  Commission  for 
redetermination  of  the  issues  of  literal 
infringement  and  infringement  under 
the  doctrine  of  equivalents.  Modine 
Manufacturing  Co.  v.  U.S.I.T.C,  75  F,3d 
1545,  1549  (Fed.  Cir.  1996).  The  court 
affirmed  the  Commission's 
determination  in  all  other  respects.  Id 

On  May  31,  1996,  the  Commission 
issued  an  order  remanding  the 
Condensers  investigation  to  the  Office  of 
Administrative  Law  Judges.  The  order 
provided  that  the  presiding  ALJ  conduct 
further  proceedings  in  accordance  with 
the  Federal  Circuit's  decision  in  Modine 
and  issue  an  ID  on  violation,  preferably 
within  six  months.  The  Commission's 
order  also  directed  the  ALJ  to  issue  a 
recommended  determination  (RD)  on 
the  issues  of  remedy  and  bonding  two 


weeks  after  the  ID  issued.  On  December 
2,  1996.  the  ALJ  issued  an  ID  finding  a 
violation  of  section  337  by  respondents. 
On  December  12,  1996,  respondents  and 
the  Commission  investigative  attorney 
(lA)  filed  separate  petitions  for  review. 
Complainant  Modine  filed  a  petition  for 
review  contingent  on  the  Commission's 
decision  either  to  grant  another  party's 
petition  for  review  or  to  review  ttie  ID 
on  its  own  motion.  All  parties  filed 
responses  to  each  petition  on  December 
19,  1996.  The  ALJ  issued  his  RD  on 
remedy  and  bonding  on  December  16. 
1996. 

Having  examined  the  record  in  this 
investigation,  including  the  ID,  the 
Commission  has  determined  to  review 
the  reasoning  supporting  the  ALJ's 
finding  that  the  proper  estoppel  point 
for  the  Cat  condenser  is  0.04822  inch. 
The  Commission  has  determined  not  to 
review  the  ID  in  all  other  respects.  On 
review,  the  Commission  will  consider 
whether  the  0.04822  inch  measurement 
is  properly  considered  law  of  the  case, 
given  that  the  Commission's  previous 
finding  that  the  Cat  condensers 
hydraulic  diameter  was  0.04822  inch 
was  affirmed  by  the  Federal  Circuit 
when  it  affirmed  the  Commission's 
findings  on  the  scope  and  content  of  the 
prior  art.  Modine.  75  F.  3d  at  1549. 

In  connection  with  final  disposition 
of  this  investigation,  the  Commission 
may  issue  (1)  an  order  that  could  result 
in  the  exclusion  of  the  subject  articles 
from  entry  into  the  United  States,  and/ 
or  (2)  cease  and  desist  orders  that  could 
result  in  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered 
If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  are  likely  to  do  so.  For 
background,  see  the  Commission 
Opinion  in  In  the  Matter  of  Certain 
Devices  for  Connecting  Computers  via 
Telephone  Lines.  Inv.  No.  337-TA-360. 
If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  US 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
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subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Coinniission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  I  'nited  States  under 
a  bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretarv  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 

WRriTEN  SUBMISSI04S:  The  parties  to  the 
investigation  are  requested  to  file 
written  submissions  on  the  issue  under 
review.  The  submissions  should  be 
concise  and  thoroughly  referenced  to 
the  record  in  this  investigation, 
including,  where  necessary,  references 
to  specific  exhibits  and  testimony. 
Additionally,  the  parties  to  the 
investigation,  interested  government 
agencies,  and  any  other  interested 
persons  are  encouraged  to  file  written 
submissions  on  the  issues  of  remedy, 
the  publii:  interest,  and  bonding.  Such 
submissions  should  address  the 
December  16.  1996.  recommended 
determination  by  the  ALJ  on  remedy 
and  bonding.  Complamant  arui  the 
Commission  investigative  attorney  are 
also  requested  to  subnut  proposed 
remedial  orders  for  the  Commission's 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  Liter  than  the  close  of  business 
on  |anu,ir\  M).  1997.  Reply  submissions 
must  be  filed  no  later  ttian  the  close  of 
t)usiness  on  February  6,  1997.  No 
further  submissions  will  be  permitted 
unless  otherwise  ordered  by  the 
Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  true 
copies  thereof  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
pro<;eedings.  All  such  requests  should 
be  dire<:ted  to  tht'  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  Scr  19  C.F.R.  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly.  All 


nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  3.'?7  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337). 
and  sections  210.45-51  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  C.F.R.  210.45-.51). 

Copies  of  the  public  version  of  the  ID 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E. 
Street,  S.W.,  Washington,  DC.  20436, 
telephone  202-205-2000.  Hearing 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
20.5-1810. 

Issued:  January  16, 1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
(FR  Doc.  97-1638  Filed  1-22  97;  8:45  am] 

BILUNG  CODE  7020-02-P 


[Investigation  No.  731-TA-749  (Final)] 

Persulfates  From  China 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-749  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930(19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  Stales  is  material'v  retarded,  by 
reason  of  less-tlian-fair-v      le  imports 
from  China  of  persulfate      irovided  for 
in  subheadings  2833.40.^  .  and 
2833.40.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. ' 

For  further  information  concerning 
the  conduct  of  this  pha.se  of  the 
investigation,  hearing  prof;edures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Pra(  tice  and 
Procedure,  part  201,  subparts  A  through 


'  For  purposes  of  this  investigation.  Commerce 
has  defined  the  subject  merchandise  as  persulfates. 
including  ammonium,  potassium,  and  sodium 
persulfates.  The  chemical  formulae  for  these 
persulfates  are.  respectively,  (NH4)iSiO».  K}S?0«. 
and  NaiS^Oa. 


E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207),  as 
amended  by  61  FR  37818,  July  22,  1996. 
EFFECTIVE  DATE:  December  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wwvv.usitc.gov  or  ftp://ftp.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  persulfates  from  China  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C.  1673b). 
The  investigation  was  requested  in  a 
petition  filed  on  July  11,  1996,  by  FMC 
Corporation,  Chicago,  IL. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  this  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigation  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
this  investigation  available  to 
authorized  applicants  under  the  APO 
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issued  in  the  investigation,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigation.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigation 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  will  be 
placed  in  the  nonpublic  record  on  May 
1,  1997,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  section 
207.22  of  the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
this  investigation  beginning  at  9:30  a.m. 
on  May  14,  1997,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  May  6,  1997.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  8,  1997, 
at  the  U.S.  International  Trade 
Com.mission  Building.  Oral  testimonv 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2).  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  anv  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  May  8.  1997. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  May  22, 
1997;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 


hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  May  22.  1997. 
On  lune  10,  1997.  the  Commission  will 
make  available  to  parties  all  information 
on  which  they  have  not  had  an 
opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  June  12,  1997, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  section 
207.30  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201 .8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sec:fions  201.fi, 
207.3,  and  207.7  of  the  Commissions 
rules. 

In  accordance  with  sections  201.1fi(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  mu.st  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  .service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  Vil  of  the 
Tariff  Act  of  19.30;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
fxjmmission's  rules. 

Issued:  January  14.  1997 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  97-1639  Filed  1-22-97:  8:4,t  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent 
Judgment  Pursuant  to  the  Rivers  and 
Harbors  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Providence  Harbour  View  Inc  . 
Civil  No.  97-008P  (D.R.I. ).  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Rhode  Island  on  January 
7.  1997. 

The  Consent  Decree  concerns  alleged 
violations  of  section  10  of  the  Rivers 
and  Harbors  Act  ("RHA").  33  U.S.C, 
403,  resulting  from  the  defendant's 
discharge  of  fill  material,  performance 
of  unauthorized  work  and  placement  of 
structures,  including  riprap,  pilings,  and 
floating  docks,  in  the  waters  of  the 
Providence  Harbor,  Rhode  Island, 


navigable  waters  of  the  United  States, 
without  the  required  permits.  As  part  of 
the  Consent  De'  ree,  defendant  will  be 
required  to  pa\  540.000  as  disgorgement 
of  economic  benefit  and  to  submit  an 
aher-the-fact  permit  application  to  the 
United  States  Army  Corps  of  Engineers 
within  90  days  of  the  entry  of  the 
Consent  Decree  Defendant  has  also 
agreed  to  abide  )\  regulations  for  the 
permit  programs  under  the  RHA  and 
section  404  of  the  Clean  Water  Act,  33 
U.S.C.  1344. 

The  Department  of  Justice  will  receive 
written  comme    s  relating  to  the 
proposed  Consent  Decree  for  a  period  of 
30  days  from  th    date  of  publication  of 
this  notice.  Comments  should  be 
addressed  to  Michael  P.  lannotti. 
Assistant  U.S.  Attorney,  10  Dorrance 
Street,  Tenth  Floor,  Providence,  Rhode 
Island  02903.  ai.J  should  refer  to  United 
States  v.  Providence  Harhniir  IVew.  Inc., 
C.A.  No.  97-008P  (D.R.I. ). 

The  Consent  Judgment  mav  be 
examined  at  the  Clerk  s  Office,  United 
States  District  Court  for  tbe  District  of 
Rhode  Island,  Kennedy  Plaza. 
Providence.  Rhode  Island  02903. 
Michael  P.  lannotti. 
Assistant  US  Atlomey. 
IFR  Doc   97-1591  Filed  1-22-97;  8:45  am) 

BILUNG  CODE  4410-07-M 


Notice  of  Lodging  of  Settlement 
Agreement  Pursuant  to  the 
Comprehensive  E  vironmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance   vith  Departmental 
policy,  notice  is  hereby  given  that  a 
proposed  Consent  Decree  between  the 
United  States  and  Stratton  Georgoulis 
was  lodged  on  January  fi.  1997.  with  the 
United  States  District  Court  for  the 
Northern  District  of  Iowa.  The  Consent 
Decree  resolves  United  States  v.  TIC 
Investment  Corporation,  et  nl.  No.  91- 
2065  (N.D  Iowa),  a  civil  action  filed  bv 
the  United  States  against  Stratton 
Georgoulis.  TIC  Investment  Corporation 
and  TIC  United  Corporation  under 
Sections  104(e)  and  107  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980.  as  amended  (•'CERCLA"), 
42  U.S.C.  9604(e)  &  9607  The  United 
States  brought  this  action  to  recover 
$576,337.18  in  unreimbursed  response 
costs  at  the  White  Farm  Equipment 
Dump  Site  ("the  Site  ").  following  the 
entry  of  a  Consent  Decree  with  Allied 
Products  Corporation  ("Allied")  under 
which  Allied  voluntarily  performed 
EPA's  selected  remedial  action  for  the 
Site  and  reimbursed  the  United  States 
for  its  costs  of  overseeing  Allied's 
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completion  of  the  remedy.  The  United 
States  also  sought  a  penalty  from  the 
defendants  under  Section  104(e)  of 
CERCLA.  42  IJ.S.C.  9604(e).  based  on 
the  defendants'  alleged  unreasonable 
failure  to  comply  with  written 
information  requests  served  upon  them 
bv  EPA. 

Under  the  Consent  Decree,  Georgoulis 
will  reimburse  the  United  States  for 
$530,000  of  its  unreimbursed  costs  at 
the  Site,  and  pay  a  $100,000  civil 
penalty  to  resolve  the  United  States' 
claims  for  the  defendants'  alleged 
violations  of  Section  104(e)  of  CERCLA. 

The  Department  of  [ustice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addres.sed  to  the  Assistant  .-Mtorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  Unitod  States  v.  TIC 
Investment  Corporntion.  et  al,  DOJ  Ref. 
#90-n-2-^65a. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Suite  400.  f{a(  h 
Building,  401  First,  Street,  S.E.,  Cedar 
Rapids,  Iowa  52401;  the  Region  7  Office 
of  the  Environmental  Protection 
Agency,  72fi  Minnesota  Avenue,  Kansas 
City.  Kansas  9H105;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.VV.,  4th 
Floor.  Washington.  D.C.  20005,  (202) 
624-0892.  .\  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  trom  the  Consent 
Decree  Library,  1120  G  Street,  N.W, 
Floor.  Washington.  DC.  20005.  In 
requesting  a  copy  plea.se  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.25  (25  cents  per  page 
reproduction  f;osts),  payable  to  the 
Consent  Detree  Library, 
|oel  M.  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natiiml  Resources  Division 
jFR  tkx    97-1592  Filed  1-22-97;  8:45  am) 
ULUNG  CODE  4410-1S-M 


Federal  Bureau  of  Investigation 


Notice  of  Charter  Renewal 

In  act.ordaiu  e  with  the  ()rovisions  of 
the  Federal  AdvisoPv  Committee  Act 
(Title  5.  United  States  Code.  Appendix 
2).  and  Title  41,  Code  of  Federal 
Regulations,  Se(;tion  101-^1,1015,  the 
Director.  FBL  with  the  concurrence  of 
the  Attorney  General,  has  determined 
that  the  c;ontinuaiice  of  the  Criminal 
Justice  Information  Services  (CJIS) 
Advisory  Policy  Board  is  in  the  public 
interest,  in  connection  with  the 


performance  of  duties  imposed  upon  the 
FBI  by  law,  and  hereby  gives  notice  of 
the  renewal  of  its  charter,  scheduled  for 
December  15,  1996. 

The  Board  recommends  to  the 
Director.  FBI,  general  policy  with 
respect  to  the  philosophy,  concept,  and 
operational  principles  of  the  various 
criminal  justice  information  systems 
managed  by  the  FBI's  CJIS  Division. 

The  Board  includes  representatives 
from  state  and  local  criminal  justice 
agencies;  members  of  the  judicial, 
prosecutorial,  aiui  correctional  segments 
of  the  criminal  justice  community;  a 
representative  of  Federal  agencies 
participating  in  the  CJIS  systems;  and 
representatives  of  criminal  justice 
professional  associations  (i.e.,  the 
International  Association  of  Chiefs  of 
Police,  the  Major  Cities  Chiefs,  the 
National  Sheriffs'  Association,  the 
National  District  Attorneys  Association, 
and  the  American  Probation  and  Parole 
Association).  All  members  of  the  Board 
will  be  appointed  by  the  FBI  Director. 

The  Board  functions  solely  as  an 
advisory  body  in  compliance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  Its  charter  will  be  filed 
in  accordance  with  the  provisions  of  the 
Act. 

Dated:  November  2,  1996. 
Louis  ).  Freeh, 
Director 
IFR  Doc.  97-1594  Filed  1-22-97;  8:45  am] 

81LUNG  CODE  441(>-02-M 


4th      DEPARTMENT  OF  LABOR 


Employment  and  Training 
Administration 

[TA-W-32,  709;  NAFrA-01224] 

Penn  Mould  Industries,  incorporated, 
Washington,  Pennsylvania;  Notice  of 
Negative  Determination  on 
Reconsideration 

On  November  27,  1996,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
petitioner,  American  Flint  Glass 
Workers  Union,  AFL-C^IO,  presented 
evidence  that  the  Department's  survey 
of  the  subject  firm  customers  was 
incomplete.  This  notice  was  published 
in  the  Federal  Register  on  December  13, 
1996(61  FR  6.5599). 

The  Department's  initial  denial  of 
TAA  for  workers  of  Penn  Mould 
Industries  was  becau.se  the  "contributed 
importantly"  group  eligibility 
requirement  of  Section  222(3)  of  the 
Trade  Act  of  1974,  as  amended,  was  not 


met.  The  investigation  revealed  that 
layoffs  were  attributable  to  a  change  in 
the  manufacturing  process  of  glass 
.molds  at  the  Washington,  Pennsylvania 
plant. 

The  Department's  initial  denial  of 
NAFTA-TAA  for  workers  of  Penn 
Mould  Industries  was  because  criteria 
(3)  and  (4)  of  the  group  eligibility 
requirements  in  paragraph  (a)(1)  of 
Section  250  of  the  Trade  Act  were  not 
met.  The  subject  firm  did  not  import 
glass  forming  molds,  or  shift  production 
to  Mexico  or  Canada.  The  investigation 
revealed  that  layoffs  were  attributable  to 
a  process  change  in  the  manufacturing 
of  glass  forming  molds. 

The  petitioner  provided  data  on  U.S. 
imports  of  glass  containers  to  support 
their  claim  that  workers  producing  glass 
forming  molds  are  adversely  affected  by 
increased  imports.  The  Department 
concurs  that  there  is  an  aggregate 
increase  in  imports  of  glass  containers 
from  Mexico  and  Canada  and  other 
foreign  sources.  However,  in  order  to 
determine  worker  eligibility  for  TAA  or 
NAFTA-TAA,  the  Departm^ent  must 
examine  imports  of  products  like  or 
directly  competitive  with  those  articles 
produced  at  the  Washington  production 
facility.  In  this  ca.se.  the  products 
produced  at  Washington  were  glass 
forming  molds.  Glass  containers  cannot 
be  considered  like  or  directly 
competitive  with  the  end  products 
produced  and  sold  at  the  Washington 
plant. 

The  petitioner  claims  that  Penn 
Mould  was  a  captive  producer  of  glass 
forming  molds  for  its  parent  company. 
Ball-Foster  Glass  Container.  Inc.  On  July 
1.  1996.  Penn  Mould  was  sold  to  Ross 
Mould,  Inc.  and  the  Washington, 
Pennsylvania  facility  became  a 
commercial  producer  of  glass  forming 
molds.  Consequently,  the  customer  base 
expanded. 

The  Department  conducted  a  survey 
of  the  major  customer  of  Penn  Mould 
Industries.  Inc.,  formerly  Penn  Mould, 
Findings  of  the  survey  revealed  that 
from  1994  through  September  1996,  the 
customer,  accounting  for  the 
predominate  proportion  of  sales,  did  not 
import  glass  forming  molds  from 
Canada,  Mexico  or  other  foreign 
sources. 

The  petitioner  further  alleges  that 
workers  of  another  domestic  company 
producing  glass  forming  molds  was 
certified  eligible  to  apply  for  NAFTA- 
TAA.  Review  of  that  case  showed  that 
the  workers  were  certified  based  on 
increased  f:ompany  imports  of  the 
product. 
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Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  and 
NAFTA-TAA  for  workers  and  former 
workers  of  Penn  Mould  Industries,  Inc., 
Washington,  Pennsylvania. 

Signed  at  Washington.  D.C..  this  27th  day 
of  December  1996. 

Curtis  K.  Kooser, 

Acting  Program  Manager.  Policy  and 
Beemploymeni  Services.  Office  of  Trade 
Adjustment  Assistance 
|FR  Doc.  97-1666  Filed  1-22-97;  8:45  am] 

BILUNG  CODE  4510-30-M 


[TA-W-32,360] 

AA  Production,  Incorporated; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  July  17,  1996,  applicable 
to  all  workers  of  AA  Production, 
Incorporated  located  in  Lubbock.  Texas. 
The  notice  was  published  in  the  Federal 
Register  on  August  6.  1996  (61  FR 
40852). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  worker 
certification.  New  findings  show  that 
the  Department  inadvertently  set  the 
impact  date  at  May  8,  1995.  The  workers 
at  the  subject  firm  were  covered  under 
an  earlier  certification,  TA-W-29,  693, 
which  e.xpired  April  29,  1996.  The 
Department  is  amending  the 
certification  for  workers  of  AA 
Production,  Incorporated  to  set  the 
impact  date  at  April  29,  1996. 

The  amended  notice  applicable  to 
TA-W-32,360  is  hereby  issued  as 
follows: 

"All  workers  of  AA  Production, 
Incorporated.  Lubbock,  Texas,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  April  29.  1996,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  7th  day  of 
January  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  97-1663  Filed  1-22-97:  8:45  ami 

BILUNG  CODE  4510-30-M 


[TA-W-32,271,  271 A  &  271 BJ 

Manhattan  Shirt  Company,  A  Division 
of  Salant  Corporation;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustn>ent 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
27,  1996,  applicable  to  all  workers  of 
Manhattan  Shirt  Company,  a  Division  of 
Salant  Corporation  located  ui  Americus, 
Georgia. 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  worker  separations  have 
occurred  at  the  sales  offices  of  the 
subject  firm  in  New  York,  New  York 
and  Clark,  New  Jersey.  The  workers  at 
the  New  York  and  New  Jersey  locations 
provide  sales  and  support  services  to 
the  Manhattan  Shirt  Company 
production  facility  in  Americus, 
Georgia. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
sales  and  support  service  staff  of 
Manhattan  Shirt  Company,  A  Division 
of  Salant  Corporation,  New  York.  New 
York  and  Clark,  New  Jersey. 

The  amended  notice  applicable  to 
TA-W-32.271  is  hereby  issueo  as 
follows: 

"All  workers  of  Manhattan  Shirt  Company, 
a  division  of  Salant  Corpo-ation,  Americus. 
Georgia  (TA-W-32,271);  end  sales  and 
support  service  workers  of  Manhattan  Shirt 
Company,  a  Division  of  Salant  Corporation, 
New  York.  New  York  (TA-W-32.271A)  and 
Clark,  New  Jersey  (TA-W-32,271  B)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  April  16,  1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C.  this  7th  day  of 
January  1997. 

Russell  T.  KUe, 

Program  Manager.  Policy  and  Reemplovment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-1662  Filed  1-22-97;  8:45  am) 

BILUNG  CODE  461»-30-M 


[TA-W-32,7391 

Mission  Plastics  of  OeQueen; 
DeQueen,  AR;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Mission  Plastics  of  DeQueen.  DeQueen, 
Arkansas.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-32,739;  Mission  Plastics  of 

DeQueen,  DeQueen,  Arkansas 

(January  10,  1997) 

Signed  at  Washington.  D.C.  this  13th  day 
uf  lanuarv.  1997. 
Russell  T.  Kile. 

Program  Manager,    olicv  and  necmployment 

Senices.  Office  of  Trade  Adiastment 

Assistance 

|FR  Do(,.  97-1658  Filed  1-22-97;  8:45  am] 

BILUNG  CX>DE  4510-3(Mtf 


rrA-W-32,159] 

Olympus  America  Inc.;  Rio  Rancho, 
NM;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  11,  1996,  applicable 
to  all  workers  of  Olympus  Americ;a  Inc. 
located  in  Rio  Rancho,  New  Mexico. 
The  notice  was  published  in  the  Federal 
Register  on  July  3,  1996  (61  FR  34875) 

At  the  request  of  the  State  agency',  the 
Department  reviewed  the  worker 
certification.  New  findings  show  that  all 
workers  of  the  Rio  Rancho  production 
facility  of  Olympus  America  were 
separated  from  employment  when  the 
plant  closed  on  September  30,  1996. 
Workers  supporting  the  production  of 
medical  light  sources  at  the  subject  firm 
were  inadvertently  excluded  from  the 
certification. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 
Accordingly,  the  department  is 
amending  the  cer.ification  to  cover  all 
workers  of  Olympus  America,  Inc..  Rio 
Rancho.  New  Mexico. 

The  amended  notice  applicable  to 
TA-W-32,159  is  hereby  issued  as 
follows: 
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"All  workers  of  Olvtiipus  .AnitTu  <i,  Inc., 
Kio  Karic:h().  Nt?w  Mi'xii.o,  who  Ix't  .ime 
tot.illv  or  p.irtiailv  sep.irHtcd  troni 
nmplovment  on  or  after  March  22.  1995,  are 
pjigiblp  to  ap[ily  for  .uljiistmHnt  assistance 
under  Sw.tion  223  of  the  Trade  .-\ct  of  1974." 

Signed  at  Washington,  DC  this  8th  day  of 
januarv  1997 
Russell  T.  Kile. 

Progmm  Munager,  Policy  and  Reemploywent 
Servicfs.  Office  ofTrnde  Adjustment 
Assistance. 
IF-'R  D(K    97-1fi61  Filed  1-22-97;  8:45  am) 

BILUNG  CODE  4S10-30-M 


[TA-W-32,791  and  791  A] 

River  Heights  Inc.;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (IP  I'SC  2273)  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  November  H.  1996, 
applicable  to  all  workers  of  River 
Heights  Inc.  lo<;ated  in  Oump. 
Tennessee.  The  notice  was  published  in 
the  Federal  Register  on  Novetnber  27, 
1996  (61  FR  60309). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The  new 
findings  show  that  when  the 
determination  was  issued,  the 
Department  inadvertently  omitted 
workers  of  the  Selmer,  Tennessee 
location  of  River  Heights  Inc  which 
closed  May  1996  The  workers  were 
engaged  in  employment  related  to  the 
production  of  knit  shirts.  Accordingly, 
the  Department  is  amending  the  worker 
certification  to  include  workers  at  River 
Heights  Inc.,  Selmer,  Tennessee. 

The  amended  notice  applicable  to 
TA-VV-32,791  is  hereby  issued  as 
follows: 

All  workers  of  River  Heights  Inc..  Crump, 
Tennessee  (T.'\-VV-J2.741 1  and  Selmer. 
Tennessee  (TA-VV- J2  79l.'\)  who  became 
totally  or  partially  separated  from 
employment  on  or  after  September  .)0,  1995 
are  eligible  to  apply  fur  adjustment  assistance 
under  Se<:tion  22.3  of  the  Trade  Act  of  1974. 


Signed  at  Washington.  D  ('.  this  9th  day  of 
January  1997. 
Russell  T.  Kile. 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  97-1659  Filed  1-22-97;  8:45  ami 

BILUNG  CODE  4S10-3(>-M 


rrA-W-32,736] 

Roxanne  of  Pennsylvania,  Wilkes- 
Barre,  Pennsylvania;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  November  22,  1996, 
applicable  to  all  workers  of  Roxanne  of 
Pennsylvania,  located  in  Wilkes-Barre, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  December  24, 
1996  (61  FR  687,58). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  worker 
certification.  New  findings  show  that 
the  Department  intiori^'ctly  set  the 
impact  date  at  August  27,  1995.  The 
workers  at  the  subject  firm  were  covered 
under  an  earlier  certification,  TA-W- 
29,776A,  which  expired  June  8,  1996. 
The  Department  is  amending  the 
certification  for  workers  of  Roxanne  of 
Pennsylvania  to  set  the  impact  date  at 
Junes,  1996. 

The  amended  notice  applicable  to 
TA-W-32,  736  is  hereby  issued  as 
follows: 

"All  workers  of  Roxanne  of  Pennsylvania. 
Wilkes-Barre,  Pennsylvania,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  June  8.  1996  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  D.C;.  this  9th  day  of 
January  1997. 
Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  97-1664  Filed  1-22-97;  8:45  ami 

BILUNG  COOE  4S10-3O-M 

Petitions  Instituted  on  12/23/96 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  inve.stigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February'  3, 
1997. 

Interested  person  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  3, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Washington,  D.C.  this  23rd  (iay 
of  December.  1996. 

Russell  T.  Kile, 

Program  Manager,  Policy  &■  Reemployment 
Services.  Office  ofTrnde  Adjustment 
Assistance. 

Appendix 


TA-W 

Stjt)|ect  fimi 
(PetitionefS) 

Location 

Date  of 
petition 

Product(s) 

33,036  

S.D  Warren  (WVrs) 

Blue  Bird  Fabrics  Corp  (Wkrs) 

Metra  Health  (Wkrs)  

Westbrook,  ME 

YofV.  PA  

Milwaukee,  Wl  

Nappenee,  IN  

Lenoir,  NC  

Statesville,  NC 

Gallon,  OH  

12/04/96 
12/04/96 
12/04/96 
12/02/96 
12/05/96 
12/09/96 
12/10/96 

Coated  and  Specialty  Paper. 
Woven  Fabrics 

33,037  

33,038  

Claim  Processing. 

Fishing  and  Recreational  Boats. 

Cut  and  Sew  ChiWren's  Activewear. 

33  039  

Brunswick  Manne  (Wkrs)  

CWS  Fashions  (Co  )  

33.040  

33.041  

Roederstein  Electronics  (Co.)  

Komatsu  Amenca  (lAMAW)  

Plastic  Film  Capacitors. 
Spindles,  Wheels. 

33.042  

UMI 
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Petitions  Instituted  on  12/23/96 — Continued 


TA-W 

Subject  firm                                           ,       .                           ]      Date  ot      i 

(Petitioners)                                           location                       !      ^;,^^°t                           Product(s) 

..           i                                                          1 

33,043  

United  Technologies  (iBEW) 

Butler  Sales  Agency,  Inc.  (Co.)  

Union  City  Body  (UAW)  

Zanesville,  OH 

Eau  Claire,  Wl  

Union  City,  IN  

Hammonton,  NJ  

Redbay,  AL  

Washington,  NC  

Richland,  WA  

Thomasville,  GA 

12/06/96     Automotive  Winng  Harnesses 
12'04/96     Sales  Organization  for  US  Fluores- 
cent 
lZ'09/96  i  Delivery  Vans. 
12/09/96  ,  Ladies'  Jackets. 
12/12/96  1  Men's  Casual  Shirts. 

33,044  

33,045 

33.046  

Kalina  Sportswear,  Inc.  (Co.) 

Lance  Garment  (Co.)  

Hamilton  Beach  (Co.) 

33,047  

33,048  

33,049  

Washington  Public  Power  (IBEW)  .. 

Ithaca  Industries  (Co.) 

. 

11/22/96  ,  Electricity 
12/04/96  1  Ladies'  Underwear. 

33,050  

■  -.  ■ . 

|FR  Doc.  97-1665  Filed  1-22-97;  8:45  ami 

BILUNG  CODE  4S10-30-M 


[TA-W-33,026] 

Sportswear  Associates,  Incorporated, 
Clay  Sportswear  Division  (AKA  About 
Sportswear)  Moss,  Tennessee;  Notice 
of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  16,  1996  in 
response  to  a  worker  petition  which  was 
filed  on  December  16,  1996  on  behalf  of 
workers  at  Sportswear  Associates. 
Incorporated,  Clay  Sportswear  Division, 
Moss,  Tennessee. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-32,870).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  D.C.  this  20th  day 
of  December,  1996. 

Linda  G.  Poole, 

Acting  Program  Manager.  Policy  and 
Reemployment  Serviced,  Office  of  Trade 
Adjustment  Assistance. 

|FR  Doc.  97-1667  Filed  1-22-97;  8:45  ami 

BILUNG  CODE  4510-30-M 


[NAFTA— 01 258-01 258A} 

Amended  Negative  Determination 
Eligibility  To  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Negative  Determination  for 
NAFTA-Transitional  Adjustment 
Assistance  on  November  8,  1996, 
applicable  to  all  workers  of  River 
Heights  Inc.  located  in  Crump, 
Tennessee.  The  negative  determination 
was  published  in  the  Federal  Register 
on  November  27,  1996  (61  PR  60310). 


At  the  request  of  the  State  agency,  the 
Department  reviewed  the  determination 
for  workers  of  the  subject  firm.  The  new 
findings  show  that  when  the 
determination  was  issued,  the 
Department  inadvertently  omitted 
workers  of  the  Selmer.  Tennessee 
location  of  River  Heights  Inc.  which 
closed  May  1996.  The  workers  were 
engaged  in  employment  related  to  the 
production  of  knit  shirts.  Accordingly, 
the  Department  is  amending  the 
negative  determination  to  include 
workers  at  River  Heights  Inc.,  Selmer. 
Tennessee. 

The  amended  notice  applicable  to 
NAFTA-01258  is  hereby  issued  as 
follows: 

"All  workers  of  River  Heights  Inc..  Crump. 
Tennessee  (NAFTA-01258)  and  Selmer. 
Tennessee  (NAFTA-01258A).  are  denied 
eligibility  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974." 

Signed  in  Washington,  D.C.  this  9th  day  of 
lanuary  1997. 
Russell  T.  iCile. 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  97-1660  Filed  1-22-97;  8;45  am) 

BILUNG  CODE  4510-3&-M 


Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  |44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 


financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  a.ssessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  two 
(2)  information  collections:  the 
proposed  extension  of  (1)  Optional  Use 
Payroll  Form  Under  the  Davis-Bacon 
Act,  WH-347  and  (2)  Requests  for 
Medical  Reports.  LS-158.  LS— 41.5.  and 
LS-525.  Copies  of  the  proposed 
information  collection  requests  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
Marr:h  25,  1997.  The  Department  of 
Labor  is  particularly  interested  in 
comments  whi  h: 

'evaluate  wnether  the  propos«^d 
collection  of  information  is  net:essary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

'evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

'enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  ttM:hniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses 

ADDRESSES:  For  the  Davis- Bacon  form 
submission,  contact  Mr.  Rich  Elman. 
U.S.  Department  of  Labor.  200 
Constitution  Ave.,  N.W.,  Room  S-3201, 
Washington,  DC.  20210.  telephone 
(202)  2l'9-6375. 

For  the  Longshore  medical  reports 
submission,  contact  Ms.  Margaret  (. 
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Sherrill  at  the  same  office  address 
ahove,  telephone  (202)  219-7fi()l.  (The 
telephone  numhers  are  not  toll-free; 
FAX  202-219-«592.) 

SUPPLEMEKTARY  INFORMATION: 

I.  Background 

The  Copeland  Act  (40  U.S.C.  276c] 
requires  contractors  and  snhcontractors 
performing  work  on  Federally  financed 
or  assisted  construction  contracts  to 
"furnish  weekly,  statement  with  respect 
to  the  wages  paid  each  employee  during 
the  preceding  week."  Section 
3.5(a)(3)(ii)  of  Regulations,  2'1  CFR  Part 
5,  provides  that  contractors  suhmit 
weekly  a  copy  of  all  payrolls  to  the 
Federal  agency  contracting  for  or 
financing  the  construction  project.  Form 
VVH-,147,  Optional  Use  Payroll  Form, 
was  developed  for  contractor  use  in 
meeting  these  payroll  requirements.  It  is 
a  report  form  requiring  hasic  payroll 
information  to  he  hirnished  hy  all 
covered  employers  each  week  that  any 
work  covered  hy  the  Davis-Bacon  and 
Related  Acts  is  performed.  The 
completed  form  is  suhmitted  weekly  to 
the  contracting  agency  or  copies  of  the 
contractor's  payroll  containing  all  the 
required  information  may  be  submitted 
instead. 

n.  Current  Actions 

The  Department  of  Ixibor  seeks 
extension  of  approval  to  collect  this 
information  in  order  to  enable 
c:ontractors  and  .siih.ontractors  (using 
optional  form,  WH-347)  to  certify  their 
payrolls,  attesting  that  proper  wage  rates 
and  fringe  benefits  have  been  paid  to 
their  employees  performing  work  on 
contracts  covered  by  Davis-Bacon  and 
Related  Acts.  If  this  information  was  not 
collected,  contracting  officials  and  Wage 
and  Hour  investigative  staff  would  be 


unable  to  verify  that  legal  rates  have 
been  paid  and  whether  employees  have 
been  properly  classified  for  the  work 
they  perform. 

type  of  Review:  Extension 

/Agency;  Employment  Standards 
Administration 

T/f/f  Optional  Use  Payroll  Form 
Under  the  Davis-Bacon  Act 

OMB  Number:  1215-1)149 

Affected  Public:  Business  or  other  for- 
profit;  individuals  or  households; 
Federal  government;  State,  Local  or 
Tribal  government 

Total  Respondents:  11.3.022 

Frequency:  Weekly 

Total  Responses:  10,398,024 

Average  Time  Per  Response  for 
Reporting:  56  minutes 

Estimated  Total  Burden  Hours: 
9.700.000 

Total  Burden  Cost  (capital/startup): 
$0 

Total  Burden  Cost  (operating/ 
maintenance}:  $363,931 

I.  Background 

The  Longshore  and  Harbor  Workers' 
Compensation  Act,  as  amended 
provides  benefits  to  workers  injured  in 
maritime  employment.  In  addition, 
several  Acts  extend  Longshore  Act 
coverage  to  certain  other  employees. 
The  Secretary  of  labor  is  authorized, 
under  the  Act,  to  make  rules  and 
regulations  to  administer  the  Act  and  its 
extensions.  Section  7(b)  of  the  Act  (20 
CFR  702.408)  requires  supervision  of 
the  medical  care  rendered  to  injured 
employees,  require  periodic  reports  as 
to  the  medical  care  l)eing  rendered,  and 
provides  authority  to  determine  the 
necessity,  character,  and  sufficiency  of 
any  medical  aid  furnished  or  to  be 
furnished  to  an  injured  worker. 

Forms  LS-158,  LS-115,  and  LS-525 
are  used  to  request  impartial  medical 


examinations  pursuant  to  the  provisions 
of  Section  7(a)  and  7(e)  of  the  Act.  The 
LS-158  and  LS— 415  are  used  to  request 
an  impartial  physical  examination  of  the 
employee  (LS-158),  and  for  the  repair  of 
artificial  limbs  issued  to  beneficiaries 
(LS-415).  The  form  LS-525  is  used  for 
examinations  involving  audiometric 
testing  otologic  evaluation,  and  is 
forwarded  to  the  physician  by  the 
program.  Completed  forms  are  used  to 
assist  in  evaluating  workers'  claims  for 
benefits. 

II.  Current  Actions 

The  Department  of  Labor  seeks 
extension  of  approval  to  collect  this 
information  in  order  to  provide  the 
Office  of  Workers'  Compensation 
Program  with  detailed  medical 
evaluation  to  make  decisions  to  award 
or  continue  compensation  payments  or 
benefits  to  Longshore  workers.  If  the 
information  was  not  collected, 
claimants  would  not  be  able  to  file  for 
and  receive  Longshore  benefits 
stipulated  in  the  Act  and  amendments. 

Type  of  Review:  Extension 

Agency:  Employment  Standards 
Administration 

Titles:  Request  for  Medical 
Examination  and  Report;  Request  for 
Artificial  Limb  or  Repairs;  and,  Request 
for  an  Examination  of  Employee's 
Hearing  Ability  (form  letter). 

OMB  Number:  1215-0106 

Affected  Public:  Business  or  other  for- 
profit;  individuals  or  households 

Total  Respondents:  2,520 

Frequency:  On  occasion 

Total  Responses:  2,520 

Average  Time  per  Response:  30 
minutes 

Estimated  Burden  Hours:  1,260 


Form 

Respondents 

Responses 

Burden  hours 

LS-158                                                 .                 

1.000 

20 

1.500 

1,000 

20 

1,500 

500 

LS-415                                                                       „         

10 

LS-525                                                            .              

750 

Total  

2.520 

2,520 

1,260 

Total  Burden  Cost  (capital/startup): 

$0 

Total  Burden  Cost  (operating/ 
maintenance!:  S8i\2m) 

Comments  submitted  m  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Butlget  approval  of  the 
information  colle<:tion  requests;  they 
will  also  bei.ome  a  matter  of  public 
record. 


Dated:  January  17, 1997. 
Cecily  A.  Raybum, 

Director,  Division  of  Financial  Management. 

Office  of  Management,  AHmmtstration  and 

Planning,  Employment  Standards 

Administration. 

jFR  Doc.  97-1668  Filed  1-22-97;  8:45  ami 

BILUNG  CODE  4510-27-M 


Occupational  Safety  and  Health 
Administration 

Minnesota  State  Standards;  Notice  of 
Approval 

Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
667)  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
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the  Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator),  under  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan,  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  June  8, 1973,  notice  was  published 
in  the  Federal  Register  (38  FR  15076)  of 
the  approval  of  the  Minnesota  plan  and 
the  adoption  of  Subpart  N  of  Fart  1952 
containing  the  decision.  The  Minnesota 
plan  provides  for  the  adoption  of 
Federal  standards  as  State  standards  by 
reference  after  an  opportunity  for  public 
comment  and/or  requests  for  public 
hearings.  OSHA  regulations  (29  CFR 
1953.22  and  23)  require  that  States 
respond  to  the  adoption  of  new  or 
revised  permanent  Federal  standards  by 
State  promulgation  of  comparable 
standards  within  six  months  of 
publication  in  the  Federal  Register,  and 
within  30  days  for  emergency  temporary 
standards.  Although  adopted  Federal 
standards  or  revisions  to  standards  must 
be  submitted  for  OSHA  review  and 
approval  under  procedures  set  forth  in 
Fart  1953,  they  are  enforceable  by  the 
state  prior  to  federal  review  and 
approval.  By  a  letter  dated  December  13, 
1993,  the  State  submitted  State 
Standards  which  are  comparable  to 
Occupational  Exposure  to  4,4'- 
Methylenedianiline  (MDA);  Approval  of 
Information  Collection  Requirements,  as 
published  in  the  Federal  Register  (57 
FR  49649)  on  November  3,  1992; 
Control  of  Hazardous  Energy  Sources 
(Lockout/Tagout):  Supplemental 
Statement  of  Reasons,  as  published  in 
the  Federal  Register  (58  FR  16612)  on 
March  30,  1993;  Occupational  Exposure 
to  Cadmium;  Corrections  and 
Amendments  to  Final  Rule,  as 
published  in  the  Federal  Register  (58 
FR  21778)  on  April  23,  1993;  and  Lead 
Exposure  in  Construction;  Interim  Final 
Rule,  as  published  in  the  Federal 
Register  (58  FR  26590)  on  May  4,  1993. 
The  order  of  adoption  was  published  in 
the  State  Register  (18  S.R.  1065)  on 
October  11,  1993,  pursuant  to 
Minnesota  Statute  182.655  (1992).  and 
went  into  effect  on  October  16,  1993.  By 
a  letter  dated  Augu.st  4.  1994,  the  State 
submitted  State  Standards  which  are 
comparable  to  Safety  Standards  for 
General  Industry  and  Construction; 
Technical  Amendments,  as  published  in 
the  Federal  Register  (58  FR  35306)  on 
June  30,  1993;  Electric  Power 
Generation,  Transmission  and 
Distribution;  Electrical  Protective 


Equipment,  as  published  in  the  Federal 
Register  (59  FR  4320)  on  January  31, 
1994;  Occupational  Safety  and  Health 
Standards  for  Cadmium  in  Shipyard 
Employment  and  Construction;  Final 
Rule — Miscellaneous  Corrections  and 
Technical  Amendments,  as  published  in 
the  Federal  Register  (59  FR  146)  on 
January  3,  1994;  and  Occupational 
Exposure  to  Lead  in  Construction; 
Interim  Final  Rule — Approval  of 
Information  Collection  Requirements,  as 
published  in  the  Federal  Register  (58 
FR  34218)  on  June  24,  1993.  The  letter 
also  served  to  incorporate  into 
Minne.sota  Rules  the  redesignation  of 
the  regulatory  text  of  the  general 
industry  standards  that  have  been 
identified  as  applicable  to  construction 
work  as  published  in  the  Federal 
Register  (58  FR  35076)  and  corrected  in 
the  Federal  Register  (58  FR  40468)  on 
July  28,  1993.  The  order  of  adoption  was 
published  in  the  State  Register  (19  S.R. 
187)  on  July  25.  1994,  pursuant  to 
Minnesota  Statute  182.655  (1992).  and 
went  into  effect  oi>  July  30,  1994,  with 
the  exception  of  1910.269(a)(2)  which 
was  effective  January  31,  1995.  By  a 
letter  dated  November  17,  1994,  the 
State  submitted  State  Standards  which 
are  comparable  to  Grain  Handling 
Facilities;  Final  Decision  Statement,  as 
published  in  the  Federal  Register  (59 
FR  15339)  on  April  1,  1994;  Personal 
Protective  Equipment  for  General 
Industry;  Final  Rule,  as  published  in  the 
Federal  Register  (59  FR  16334)  on  April 
6,  1994;  and  Electric  Power  Generation, 
Transmission,  and  Distribution; 
Electrical  Protective  Equipment;  Final 
Rule — Stay  of  Enforcement  of  Certain 
Provision  and  Correction,  as  published 
in  the  Federal  Register  (59  FR  33658)  on 
June  30,  1994.  The  order  of  adoption 
was  published  in  the  State  Register  (19 
S.R.  887)  on  October  24.  1994.  pursuant 
to  Minnesota  Statute  182.655  (1992), 
and  went  into  effect  on  October  29, 
1994. 

By  a  letter  dated  January  18,  1995,  the 
State  submitted  State  Standards  which 
are  comparable  to  Occupational 
Exposure  to  Asbestos  in  Construction 
(1926.1101).  General  Industn, 
(1910.1001),  and  Shipyird  Employment 
(1915.1001),  as  published  in  the  Federal 
Register  (59  FR  40964)  on  August  10. 
1994;  Retention  of  DOT  Markings, 
Placards,  and  Labels  (1910.1201, 
1915.100,  1917.29,  1918.100,  and 
1926.61),  as  published  in  the  Federal 
Register  (59  FR  36695)  on  July  19,  1994; 
Safety  Standard  for  Fall  Protection  in 
Construction  (1926,  Subpart  M),  as 
published  in  the  Federal  Register  (59 
FR  40672)  on  August  9,  1994; 
Amendments  to  the  Hazardous  Waste 


Operations  and  Emergency  Response 
Standard  (1910.120  and  1926.65),  as 
published  in  the  Federal  Register  (59 
FR  43268)  on  August  22,  1994;  and 
Confined  and  Enclosed  Spaces  and 
other  Dangerous  Atmospheres  in 
Shipyard  Employments,  as  published  in 
the  Federal  Register  (59  FR  37816)  on 
July  25,  1994.  The  order  of  adoption  was 
published  in  the  State  Register  (19  S.R. 
1459)  on  January  3, 1995,  pursuant  to 
Minnesota  Statute  182.655  (1992),  and 
went  into  effect  on  January  8,  1995,  with 
the  exception  of  the  Fall  Protection  in 
Construction  Standard  which  was 
effective  February  6,  1995.  By  a  letter 
dated  March  27.  1995,  the  State 
submitted  a  State  Standard  which  is 
comparable  to  Logging  Operations,  Final 
Rule,  as  published  in  the  Federal 
Register  (59  FR  51672)  on  October  12, 
1994.  The  order  of  adoption  was 
published  in  the  Slate  Register  (19  S.R. 
1900)  on  March  13.  1995,  pursuant  to 
Minnesota  Statute  182.655  (1992),  and 
went  into  effect  on  March  18,  1995. 
These  standards,  which  are  contained  in 
the  Minnesota  Occupational  Safety  and 
Health  Codes  and  Rules,  were 
promulgated  after  notice  was  published 
offering  an  opportunity  for  public 
comments  and/or  requests  for  public 
hearings. 

Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  State  standards  and  amendments  are 
identical  to  the  Federal  standards  and 
accordingly  are  approved. 

Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration.  230  S.  Dearborn 
Street.  Room  3244.  Chicago.  Illinois 
60604;  State  of  Minnesota,  Department 
of  Labor  and  Industry.  443  Lafayette 
Road.  St.  Paul.  Minnesota  55155;  and 
the  Directorate  of  Federal-State 
Operations.  Room  N3700.  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210.  For  electronic  copies  of  this 
Federal  Register  notice,  contact  OSHAs 
Web  Page  at  http://www.osha.gov/. 

Public  Participation 

Under  29  CFR  1953. 2((;).  the  Assistant 
Set:retary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process,  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
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cause  exists  for  not  publishing  the 
supplement  to  the  Minnesota  State  Plan 
as  a  proposed  change  and  makes  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  hirther 
participation  would  be  unnecessary. 

This  decision  is  effective  lanuary  23, 
1997. 

(Sec.  18,  Pub.  L  91-596.  84  Stat.  1608  (29 
use.  6671) 

Signed  at  (Chicago.  Illinois  this  4th  day  of 
November  1996 

Sandra  ).  Taylor, 

Acting  Regional  Administrator. 

|FK  Ekx;  97-1565  Filed  1-22-97;  8:45  am) 

BILLING  CODE  4510-2«-P 


Washington  State  Standards;  Notice  of 
Approval 

1 .  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  19.53.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  January  26,  1973,  notice  was 
published  in  the  Federal  Register  (38 
FR2421)  of  the  approval  of  the 
Washington  plan  and  the  adoption  of 
Subpart  F  to  Part  19.52  containing  the 
decision. 

The  Washington  plan  provides  for  the 
adoption  of  State  standards  (hat  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  Section  6 
of  the  Act.  Section  1953.20  provides 
that  where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  a  Federal  standard 
change,  the  State  submitted  by  letter 
dated  March  6.  1995,  from  Mark  O. 


Brown.  Director,  to  Richard  S.  Terrill, 
.Acting  Regional  Administrator,  a  State 
standard  identical  to  the  Federal 
standards  29  CFR  1910.1201.  29  CFR 
1915.100.  29  CFR  1917.29.  29  CFR 
1918.100  and  29  CFR  1926.61.  Retention 
of  DOT  Markings,  Placards  and  Labels, 
published  in  the  Federal  Register  (59 
FR  36695)  on  July  19.  1994.  The  State 
standard  was  adopted  on  January  18, 
1995.  effective  March  10,  1995,  under 
Washington  Administrative  Order  94- 
19. 

In  response  to  Federal  and  State 
initiated  standard  changes,  the  State 
submitted  by  a  letter  dated  December 
20,  1991.  from  Mark  O.  Brown,  Director, 
to  James  W.  I^ke.  Regional 
Administrator,  State  standard 
amendments  comparable  to  1910.1025, 
Lead,  published  in  the  Federal  Register 
(56  FR  24686)  on  May  31.  1991.  The 
minor  State  initiated  amendments 
included  the  incorporation  of  the 
appendices  and  a  summary  of  employer 
responsibility  regarding  the  lead 
standard  provisions.  The  change  was 
adopted  in  Administrative  Order  91-07 
on  November  22.  1991,  effective 
December  24.  1991. 

In  respon.se  to  a  new  Federal 
standard,  the  State  submitted  by  letter 
dated  November  17,  1993,  from  Mark  O. 
Brown,  Director,  to  James  W.  Lake, 
Regional  Administrator,  a  .State  standard 
comparable  to  the  Federal  standard  29 
CFR  1926.62,  Lead  Exposure  in 
Construction:  Interim  Final  Rule, 
published  in  the  Federal  Register  (58 
F'R  26590)  on  May  4,  1993.  The  State 
standard  was  adopted  on  October  29, 
1993.  effective  December  10.  1993, 
under  Washington  Administrative  Order 
93-07.  The  State  requires  each  employer 
to  protect  his/her  own  employees  rather 
than  for  contractors  on  multi-contractor 
worksites  to  make  arrangements  among 
themselves.  Other  minor  differences 
include  correction  of  errors  and  deletion 
of  the  word  "interim". 

On  its  own  initiative,  the  State 
submitted  by  letter  dated  March  6,  1995, 
from  Mark  O.  Brown,  Director,  to 
Richard  S.  Terrill,  Acting  Regional 
Administrator,  a  Slate  .standard 
amendment  comparable  to  29  CFR 
1910.1025.  Lead.  The  amendments  add 
a  new  non-mandatory  Appendix  E  to 
the  previously  approved  WAC  296-62- 
07521.  Lead  standard.  The  State 
amendments  were  adopted  on  January 
30.  1995,  effective  March  3,  1995,  under 
Washington  Administrative  Order  94- 
15. 

On  its  own  initiative,  the  State  has 
submitted  by  letter  dated  June  20,  1991, 
from  Joseph  A.  Dear,  Director,  to  James 
W.  Lake,  Regional  Administrator,  a  State 
standard  amendment  which  prohibits 


the  use  of  4x29  inch  wire  rope  in  any 
maritime  "running  rigging".  The  State 
standard  is  comparable  to  29  CFR 
1917.43,  Miscellaneous  Auxiliary  Gear. 
The  change  was  adopted  in 
Administrative  Order  91-01  on  May  20, 
1991,  effective  June  20, 1991, 

On  its  own  initiative,  the  State  has 
submitted  by  letter  dated  February  9, 

1990,  from  Joseph  A.  Dear,  Director,  to 
James  W.  Lake,  Regional  Administrator, 
amendments  to  the  previously  approved 
General  Safety  and  Health  Standards, 
WAC  296-24,  which  incorporated  some 
of  the  Washington  Industrial  Safety  and 
Health  Administration  (WISHA) 
Regional  Directives  (WRD)  into 
appropriate  standards.  The  significant 
State  standard  amendments  are:  WAC 
296-24-15001(7),  guarding  of  food 
waste  disposal  equipment:  WAC  296- 
24-16517  additional  requirements  for 
the  guarding  and  labeling  of  radial  saws; 
WAC  296-24-20503(5),  specific 
conditions  that  are  required  to  be 
followed  when  operating  sewing 
machines;  WAC  296-24-550,  requires 
means  of  egress  for  all  buildings  to  be 

in  accordance  with  the  1985  National 
Fire  Code,  (NFPA);  WAC  296-24- 
78007(6),  specific  construction 
requirements  for  Jacob's  ladders;  WAC 
296-24-82503,  additional  requirements 
for  swinging  scaffolds,  use  of  screw 
shackles,  hooks  on  blocks  and  lifelines 
size.  The  State  amendments  were 
adopted  on  January  11,  1990,  effective 
February  26,  1990,  under  Washington 
Administrative  Order  89-20. 

On  its  own  initiative,  the  State 
submitted  by  letter  dated  February  8. 

1991,  from  Joseph  A.  Dear,  Director,  to 
James  W.  Lake,  Regional  Administrator, 
amendments  to  the  previously  approved 
WAC  296-155-950,  Rollover  Protective 
Structures  for  Material  Handling 
Equipment.  The  significant  state 
standard  amendment,  which 
incorporated  a  Washington  Industrial 
Safety  and  Health  Administration 
(WISHA)  Regional  Directive  (WRD), 
references  the  1980  Society  of 
Automotive  Engineers  (SAlE)  test 
criteria.  The  State  amendments  were 
adopted  on  January  10,  1991,  effective 
February  12,  1991,  under  Washington 
Administrative  Order  90-18. 

On  its  own  initiative,  the  State 
submitted  by  letter  dated  June  20,  1991, 
from  Joseph  A.  Dear,  Director,  to  James 
W.  Lake,  Regional  Administrator,  a  State 
standard  amendment  comparable  to  29 
CFR  1910.243(d)(l)(i)  and  29  CFR 
1910.243(d)(3)(iv),  Guarding  of  Portable 
Powered  Tools.  The  State  standard  was 
amended  to  adopt  the  1985  edition  of 
ANSI  A10.3,  Safety  Requirements  for 
Power  Actuated  Fastening  Systems.  The 
State  amendments  were  adopted  May 
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20,  1991,  effective  June  20,  1991,  under 
Washington  Administrative  Order  91- 
01. 

On  its  own  initiative,  the  State 
submitted  by  letter  dated  August  19, 
1994,  from  Mark  O.  Brown,  Director,  to 
James  W.  Lake,  Regional  Administrator, 
a  State  standard  amendment  comparable 
to  29  CFR  1910,  General  Safety  and 
Health  Standards.  The  State  standard  at 
WAG  296-24  was  amended  to  add 
gender  neutral  language  and  make  other 
housekeeping  changes.  The  State 
amendments  were  adopted  July  20, 
1994,  effective  September  20,  1994, 
under  Washington  Administrative  Order 
94-07. 

On  its  own  initiative,  the  State 
submitted  by  letter  dated  January  4, 
1993,  from  Joseph  A.  Dear,  Director,  to 
James  W.  Lake,  Regional  Administrator, 
a  State  standard  amendment  comparable 
to  29  CFR  1926.201(a)(3)  and  29  CFR 
1926.210(a)(4),  Signaling.  The  State 
standard  was  amended  to  adopt:  current 
edition  of  ANSI  D6.1,  Uniform  Traffic 
Control  Devices;  approved  training 
every  three  years;  and  flaggers  must 
have  in  their  possession  a  certificate 
verifying  required  training.  The  State 
amendments  were  adopted  December 
11,  1992,  effective  January  15,  1993, 
under  Washington  Administrative  Order 
92-15. 

On  its  own  initiative,  the  State 
submitted  by  letter  dated  October  22. 

1993,  from  Mark  O.  Brown,  Director,  to 
James  W.  Lake,  Regional  Administrator, 
a  State  standard  amendment  comparable 
to  29  CFR  1926.200(g)(2)  and  29  CFR 
1926.200(h)(l)(i),  Accident  Prevention 
Signs  and  Tags.  The  State  standard  was 
amended  to  not  only  require  signs,  but 
to  clarify  that  all  traffic  control  signs 
and  devices  used  in  construction  must 
be  made  and  installed  according  to  the 
1988  edition  of  ANSI  D6.1.  Uniform 
Traffic  Control  Devices  for  Street  and 
Highways.  The  State  amendments  were 
adopted  December  11,  1992,  effective 
January  15,  1993,  under  Washington 
Administrative  Order  92-15;  and  were 
adopted  September  22,  1993,  effective 
November  1,  1993,  under  Washington 
Administrative  Order  93-04. 

On  its  own  initiative,  the  State 
submitted  by  letter  dated  October  26, 

1994,  from  Mark  O.  Brown,  Director,  to 
James  W.  Lake,  Regional  Administrator, 
amendments  to  the  previously  approved 
WAG  296-306-020,  Serious  Injury 
Reporting.  The  amendments  were  to 
incorporate  the  April  1,  1994  Federal 
reporting  requirements  in  29  CFR 
1904.8,  which  reduced  the  reporting 
time  from  24  to  8  hours,  into  the  State 
of  Washington's  vertical  Agriculture 
standard.  The  State  amendments  were 
adopted  on  September  30,  1994, 


effective  November  20,  1994,  under 
Washington  Administrative  Order  94- 
16. 

On  its  own  initiative,  the  State 
submitted  by  letter  dated  October  14, 
1992,  from  Mark  O.  Brown,  Director,  to 
James  W.  Lake,  Regional  Administrator, 
amendments  to  the  previously  approved 
State  standard,  WAG  296-78-515. 
Management's  Responsibility.  The 
amendments  incorporated  the  April  1, 
1994  Federal  reporting  requirements  in 
29  CFR  1904.8  into  the  State  of 
Washington's  Sawmills  and 
Woodworking  Operations  standard.  The 
State  amendments  were  adopted  on 
September  30,  1994,  effective  November 
20.  1994,  under  Washington 
Administrative  Order  94-16. 

In  response  to  Federal  and  State 
initiated  standard  changes,  the  State 
submitted  by  a  letter  dated  June  20. 
1991,  from  Joseph  A.  Dear,  Director  to 
James  W.  Lake,  Regional  Administrator, 
a  State  standard  amendment  comparable 
to  29  CFR  1926.100(c),  Head  Protection. 
In  response  to  a  U.S.  Supreme  Court 
decision,  which  denied  relief  to  any 
individual  from  the  obligation  to 
comply  with  a  neutral,  generally 
applicable  regulatory  law,  the  State 
eliminated  language  that  gave  an 
exemption  for  wearing  hard  hats  to  Old 
Order  Amish  and  Sikh  Dharma 
Brotherhood.  The  amendment  was 
adopted  in  Administrative  Order  91-01 
on  May  20,  1991,  effective  June  20, 

1991.  > 
On  its  own  initiative,  the  State 

submitted  by  letter  dated  June  20,  1991, 
from  Joseph  A.  Dear,  Director,  to  James 
W.  Lake,  Regional  Administrator,  State 
standard  amendments  to  WAG  296-62- 
07540,  Formaldehyde.  This  standard 
was  originally  approved  in  the  Federal 
Register  (57  FR  12947)  on  April  14, 

1992.  The  State  initiated  amendments 
add  WAG  references  comparable  to 
those  in  the  Federal  Formaldehyde 
standard.  The  State  standard 
amendments  were  adopted  under 
Washington  Administrative  Order  91- 
01  on  Mav  20,  1991,  effective  June  20, 
1991. 

In  response  to  Federal  standard 
changes,  the  State  submitted  by  letter 
dated  November  30,  1992,  from  Joseph 
A.  Dear,  Director,  to  James  W.  Lake, 
Regional  Administrator,  corrections  to 
the  State  standard  at  WAG  296-62- 
07540  comparable  to  corrections  to  the 
Federal  standard,  29  CFR  1910.1048, 
Formaldehyde,  as  published  in  the 
Federal  Register  (57  FR  22290)  on  May 
27,  1992,  (57  FR  24701)  on  June  10, 
1992,  and  (57  FR  27160)  on  June  18, 
1992.  The  State  corrections  are 
contained  in  Administratsive  Order  92- 


13,  adopted  November  10,  1992, 
effertive  December  18,  1992. 

All  of  the  administrative  orders  were 
adopted  pursuant  to  RCW  34.04.040(2), 
49.17.040,  49.17.050,  Public  Meetings 
Act  RCW  42.30,  Administrative 
Procedures  Act  RCW  34.04,  and  the 
State  Register  Act  RCW  34,08.  These 
standards  changes  have  been 
incorporated  as  part  of  the  State  plan. 

2.  Decision 

OSHA  has  determined  that  the  State 
standard  amendments  for-Miscellaneous 
Auxiliarv'  Gear,  General  Safety  and 
Health  Standards  (1990).  Rollover 
Protective  Structures  for  Material 
Handling  Equipment,  Guarding  of 
Portable  Power  Tools.  Signaling,  and 
Accident  Prevention  Signs  and  Tags  are 
at  least  as  effective  as  the  comparable 
Federal  standards,  as  required  bv 
Section  18(c)(2)  of  the  Act.  These 
amendments  have  been  in  effect  since  at 
least  November,  1993.  During  this  time 
OSHA  has  received  no  indication  of 
significant  objection  to  these  different 
State  standards  either  as  to  their 
effectiveness  in  comparison  to  the 
Federal  standards  or  as  to  their 
conformance  with  product  clause 
requirements  of  section  18(c)l2)  of  the 
Act.  (A  different  Stale  standard 
applicable  to  a  product  which  is 
distributed  or  used  in  interstate 
commerce  must  be  required  by 
compelling  local  conditions  and  not 
unduly  burden  interstate  commerce.) 
OSHA  has  also  determined  that  the 
differences  between  the  Stale  and 
Federal  amendments  for  Lead,  I^ad  in 
Construciion,  General  Safety  and  Health 
Standards  (1994).  Serious  Injury 
Reporting.  Management's 
Responsibility.  Head  Protection  and 
Formaldehyde  are  minimal  and  that  the 
State  amendments  are  thus  substantially 
identical.  OSHA  therefore  approves 
these  amendments;  however,  the  right  to 
reconsider  this  approval  is  reserved 
should  substantial  objections  be 
submitted  to  the  Assistant  Secretary.  In 
addition,  OSHA  has  determined  that  the 
State  amendment  for  Retention  of  DOT 
Markings,  Placards  and  Labels  is 
identical  to  the  comparable  Federal 
standard,  and  therefore  approves  the 
amendment. 

3.  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  1111  Third 
Avenue,  Suite  715,  Seattle.  Washington 
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98101-3212:  State  of  Washington 
Department  of  Labor  and  lndu.stries, 
7273  Lindersoii  Way.  S.W.,  Tunnvater. 
Washington  98.501;  and  the  Office  of 
State  Programs,  Occupational  Safety  and 
Health  .xdministration.  Room  N-370G, 
200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210. 

4.  Public  Participation 

Under  29  CKR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
proce.ss  or  for  other  good  causf  which 
may  be  consistent  with  applicable  laws. 
The  .Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  VVashington  State 
Plan  as  a  proposed  change  and  making 
the  Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standard  amendments  are  as 
effective  as  the  Federal  standards  which 
were  promulgated  in  at:cordance  with 
the  Federal  law.  including  meeting 
requirements  for  public  participation. 

2.  The  standard  amendments  were 
adopted  in  accordance  with  the 
procedural  requirements  of , State  law 
and  further  public  participation  would 
be  repetitious. 

This  decision  is  effective  January  23, 
1997. 

(Sec.  18.  Pul)   1..  iJl-Sge.  84  STAT.  6108  |29 
U.S.C.  6671). 

Signed  at  Seattle,  Washington,  this  10th 
day  of  Decnmtwr  1996. 
Richard  S.  Terrill, 
Acting  Regional  Administrator. 
IFK  Doc  97-1564  Filed  1-22-97;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-006)] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee, 
Space  Station  Utilization  Advisory 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
l^w  92—463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and  Applications 
Advisory  Committee,  Space  Station 
Utilization  Advi.sorv  Sub<;ommittee. 


DATES:  February  11,  1997.  8  a.m.  to  5 

p.m.;  February  12,  1997,  8  a.m.  to  5 

p.m.;  February  13,  1997,  8  a.m.  to  2  p.m. 

ADDRESSES:  Nassau  Bay  Hilton.  3000 

NASA  Road  1,  Houston,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  F^dniond  M.  Reeves,  Code  US, 

National  Aeronautics  and  Space 

Administration,  Washington,  DC,  20546, 

202/358-2560. 

SUPPLEMEhfTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room. 

Advance  notice  of  attendance  to  the 

Executive  Secretary  is  requested,  the 

agenda  for  the  meeting  is  as  follows: 

— Station  program  update 

— Science  and  technology  utilization 

plans  and  requirements 
— Microgravity  environment  and 

vibration  isolation 
— Telescience  requirements  and 

communications  capabil-ties 
— Plans  for  the  Office  of  Life  and 

Microgravity  Sciences  and 

Applications  Advisory  Committee 

reorganization 
— Other  topics  related  to  the  scientific, 

technologies,  and  commercial 

utilization  of  the  Space  Station  may 

be  included  in  the  meeting 

discussions. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  14,  1997. 
Leslie  M .  Nolan, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

jFR  Doc.  97-1621  Filed  1-22-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-362] 

Southem  California  Edison  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
15  issued  to  Southern  California  Edison 
Company  (the  licensee)  for  operation  of 
the  San  Onofre  Nuclear  Generating 
Station  (SONGS),  Unit  No.  3  located  in 
San  Diego  County,  California. 

The  proposed  amendment  would 
replace  Surveillance  Requirements 


3.8.1.14  and  3.8.1.15  until  the  SONGS 
Unit  3  Cycle  9  refueling  outage 
(currently  scheduled  to  begin  on  April 
5,  1997),  with  surveillance  requirements 
that  were  in  force  when  these 
surveillances  were  last  performed. 

The  exigent  circumstances  for  this  TS 
amendment  request  exist  due  to  the 
recent  discovery  of  the  inappropriate 
crediting  of  previous  test  results  to  the 
post-Technical  Specification 
Improvement  Program  SRs. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  would  temporarily 
replace  Surveillance  Requirements  (SRs)  SR 
3.8.1.14  and  3.8.1.15  with  the  SRs  that  had 
existed  for  this  testing  in  the  Technical 
Specification-J  (TSs)  prior  to  the  Technical 
Specification  Improvement  Program  (TSIP). 

Of)eration  of  the  facility  would  remain 
unchanged  as  a  result  of  the  proposed 
changes  and  no  assumptions  or  results  of  any 
accident  analyses  are  affected.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  would  temporarily 
replace  Surveillance  Requirements  (SRs)  SR 
3.8.1.14  and  3.8.1.15  with  the  SRs  that  had 
existed  for  this  testing  in  the  previous  (pre- 
TSIP)  TS. 

Op)eration  of  the  facility  would  remain 
unchanged  as  a  result  of  the  profxjsed 
change.  Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 
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3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  would  temporarily 
replace  Surveillance  Requirements  (SRs)  ,SR 
3.8.1.14  and  3.8.1.15  with  the  SRs  that  had 
existed  for  this  testing  in  the  previous  (pre- 
TSIP)  TS.  Acceptance  of  the  pre-TSIP  test, 
using  higher  generator  output,  would  not 
deleteriously  impact  any  margin  of  safety. 
The  generator  output  of  the  Emergency  Diesel 
Generator  (EDG)  is  manually  adjusted  during 
the  SRs  by  the  operator  conducting  the  test. 
Imposing  the  post-TSIP  upper  limit  is  less 
severe  on  the  equipment  since  this  ensures 
the  generator  output  is  at  a  lower  level  during 
the  test.  Similarly,  operation  of  the  facility 
would  remain  unchanged  as  a  result  of  the 
proposed  change.  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are- 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  Noilh.  11545  Rockville  Pike, 
Rockviile.  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 


written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  24,  1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  tor  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  '  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Main 
Library,  University  of  California,  P.O. 
Box  19557,  Irvine.  California  92713.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  he  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  r"  scribed  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  .sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  .statement  of 
the  issue  of  law  or  fad  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  awnre  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  i.ssue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendrr  ,nt  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  i.ssue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  ser\e  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  i.ssue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  'he  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  inter .  ene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
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Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Do<.:ument  Room,  the  Cielman  Building, 
2120  L  Street,  NW.,  Washington.  DC],  by 
the  above  date.  Where  petitions  are  Tded 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  24&-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
H.  Bateman,  Director,  Proje<;t  Directorate 
IV-2:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
("ounsel.  U.S.  Nuclear  Regulatory 
(Commission.  Washington.  D("  20555— 
0001,  and  to  T.P-.  Oubre,  Esquire, 
Southern  California  Edison  (Company. 
P.O.  Box  800,  Rosemead,  (California 
91770,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iMv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  13,  1997, 
which  is  available  for  public  inspection 
at  the  Commissioi\'s  Public  DfK:iiment 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
loc;al  public  document  room,  located  at 
the  Main  Library,  University  of 
California.  P.O.  Box  19557.  Irvine. 
California  92713. 

Dated  at  RociivilU;.  Maryland,  this  16th  day 
of  lanuarv  1947 

Fur  the  Nuclear  Regulatory  Commission. 
Mel  B.  Fields, 

Project  Manager.  Project  Directorate  IV-2, 
Division  of  Reactor  Projects  Ill/IV.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  97-161 1  Filed  1-22-97;  8:45  ami 
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[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
York;  Indian  Point  Nuclear  Generating 
Unit  No.  3;  Environmental  Assessment 
and  Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  (Commission)  is 
considering  issuance  of  an  amendment 
to  an  exemption  from  certain 
requirements  of  10  (CFR  Part  50, 
Appendix  J,  Paragraph  III.D.3.  Type  C 
tests,  to  the  Power  Authority  of  the  State 
of  New  York  (the  licensee)  for  the 
Indian  Point  Nuclear  (Generating  Unit 
No.  3,  located  in  Westchester  County, 
New  York. 

Environmental  As.sessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  Part  50,  Appendix  J,  Paragraph 
III.D.3,  to  the  extent  that  a  one-time 
extension  would  be  allowed  for 
conducting  Type  (C  local  leak  rate  tests 
(LLRTs)  on  containment  isolation 
valves.  Appendix  J  to  10  CFR  Part  50 
requires  these  tests  to  be  performed  at 
intervals  no  greater  than  2  years.  Indian 
Point  3  is  operating  under  an  existing 
exemption  that  allows  Type  C  tests  to  be 
conducted  at  intervals  of  no  greater  than 
30  months.  The  proposed  amendment  to 
this  exemption  would  extend  the 
current  test  interval  by  4V^  months. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  allow  the 
licensee  to  complete  the  current 
operating  cycle  without  a  shutdown  to 
conduct  a  Type  C  LLRT  The  licensee 
commenced  operating  on  24-month  fuel 
cycles,  as  opposed  to  the  previous  18- 
month  fuel  cycles,  starting  with  fuel 
cycle  9  in  August  1992.  The 
requirements  of  10  CFR  Part  50, 
Appendix  J,  Paragraph  III.D.3,  indicate 
that  Type  C  LLRTs  must  be  performed 
during  each  reactor  shutdown  for 
refueling  at  intervals  no  greater  than  2 
years  (24  months).  In  order  to  conform 
with  this  regulation,  the  licensee  would 
have  to  shut  down  Indian  Point  Nuclear 
(Generating  Unit  No.  3  and  enter  an 
outage  before  the  scheduled  end  of  each 
fuel  cycle. 

The  NRC  staff  had  previously 
recognized  that  certain  regulations 
would  not  accommodate  fuel  cycles 
longer  than  18-months.  Consequently, 
the  NRC  staff  issued  Generic  Letter  91- 
04,  "Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle."  This  generic 
letter  provides  guidance  to  licensees  on 
how  to  prepare  requests  for  TS 
amendments  and  regulation  exemptions 


which  are  needed  to  accommodate  a  24- 
month  fuel  cycle.  The  licensee's  letters 
of  July  17,  1992,  and  December  23, 
1992,  which  requested  the  existing 
exemption,  followed  the  guidance  of 
Generic  Letter  91-04.  An  exemption 
allowing  the  licensee  to  extend  the 
interval  for  Type  C  LLRfs  was  issued  on 
February  19,  1993. 

Type  C  testing  for  containment 
isolation  valves  was  performed  during 
the  Restart  and  Continuous 
Improvement  outage;  however,  due  to 
the  length  of  this  outage  the  30-month 
time  interval  will  expire  for  some  of  the 
containment  isolation  valves  prior  to  the 
next  rehieling  outage  scheduled  for 
spring  1997.  The  requested  amendment 
to  the  exemption  provides  for  a  one- 
time extension  of  up  to  4  months  so  that 
valve  testing  may  be  done  during  the 
next  refueling  outage.  Deferral  of  valve 
testing  will  not  be  used  to  extend  plant 
operation  beyond  May  31,  1997. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed 
amendment  to  the  existing  exemption 
does  not  increase  the  probability  or 
consequences  of  accidents  previously 
analyzed  and  it  does  not  affect  facility 
radiation  levels  or  facility  radiological 
effluents.  The  licensee  has  analyzed  the 
results  of  previous  LLRTs  performed  at 
Indian  Point  Nuclear  (Generating  Unit 
No.  3,  and  has  provided  the 
methodology  used  in  extrapolating  the 
previous  LLRT  data  to  the  proposed 
34.5-month  interval.  The  requested 
exemption  is  also  based  on  increasing 
the  margin  to  the  allowed  combined 
leakage  rate  limit  by  25  percent.  The 
licensee  has  provided  a  sound  basis  for 
concluding  that  the  containment  leakage 
rate  would  be  maintained  within 
acceptable  limits  with  a  maximum 
LLRT  interval  of  30  months.  The  NRC 
staff  has  determined  the  licensee's 
actions  are  consistent  with  the  guidance 
provided  in  (Generic  Letter  91-04. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
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defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  is  no  significant  non- 
radiological  environmental  impact 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  associated  with  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated.  As  an  alternative 
to  the  proposed  action,  the  staff 
considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
Related  to  the  Operation  of  Indian  Point 
Nuclear  Generating  Plant  Unit  No.  3, 
dated  February  1975. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  12,  1996,  the  staff 
consulted  with  the  New  York  State 
official,  Heidi  Voelk,  of  the  New  York 
State  Energy  Research  and  Development 
Authority  regarding  the  environmental 
impact  of  the  proposed  action.  The  state 
official  had  no  comments. 

Finding  of  no  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  resped  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  1,  1996,  as  supplemented 
by  letter  dated  December  5.  1996,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
White  Plains  Public  Library,  100 
Martine  Avenue.  White  Plains.  New 
York  10601. 

Dated  at  Rockville,  Mar>'land.  this  16th  day 
of  lanuary  1997. 


For  the  Nuclear  Regulatory  Commission. 
S.  Singh  Bafwa, 

Acting  Director,  Project  Directorate  1-1, 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  97-1610  Filed  1-22-97;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
February  5-8.  1997,  in  Conference 
Room  T-2B3,  11545  Rockville  Pike, 
Rockville,  Maryland. 

Wednesday,  February  5, 1997 

1:00  p.m.-l:15  p.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting  and  comment  briefly 
regarding  items  of  current  interest. 
During  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

1:15  p.m.-2:45  p.m.:  Design-Bases 
Verification  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  of  the  industry  regarding 
the  acceptance  criteria  to  be  used  by  the 
.staff  in  judging  the  adequacy  of  the 
design-bases  information  provided  by 
the  licensees  in  response  to  the  10  CFR 
50.54(f)  letter  issued  to  all  licensees  in 
October  1996. 

3:00  p. m  -6:30  p.m.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 
It  will  also  di.scuss  a  proposed  ACRS 
report  to  Congress  on  the  NRC  Safety 
Research  Program,  and  a  proposed 
report  on  Risk-Based  Regulatory 
Acceptance  Criteria  for  Site-Specific 
Application  of  Safety  Goals. 

Thursday,  February  6, 1997 

8:30  a.m. -8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  a.m.-9:00  a.m.:  Subcommittee 
Report  (Open) — The  Committee  will 
hear  a  report  by  the  Chairman  of  the 
Thermal  Hydraulic  Phenomena 
Sutx^ommittee  regarding  matters 
discussed  during  the  December  18-19. 
1996  Subcommittee  meeting,  and 
comments  on  the  future  scope  and 
direction  of  the  Subcommittees  review 


of  the  Westinghouse  AP600  Test  and 
Analysis  Program. 

9:00  a.m.-9:30  a.m.:  Subcommittee 
Report  (Open)— The  Committee  will 
hear  a  report  by  the  Chairman  of  the 
Instrumentation  and  Control  Systems 
and  Computers  Subcommittee  regarding 
the  ACRS  review  of  the  National 
Academy  of  Sciences/National  Research 
Council  Phase  2  s!  .dy  on  digital 
instrumentation  and  control  systems. 

9:30  a.m.-10:15  a.m.:  Future  ACRS 
Activities  (Open) — The  Committee  will 
discuss  the  recommendations  of  the 
Planning  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  t^-'  full  Committee 
during  future  meei.ngs. 

10:30  a.m.-12:00  Noon:  Shutdown 
Operations  Risk  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  issues  associated  with 
shutdown  operations  risk. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

1 :00  p.m. -1:30  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  responses  from 
the  NRC  Executive    lirector  for 
Operations  (EDO)  tu  comments  and 
recommendations  included  in  recent 
ACRS  reports,  including  the  December 
19,  1996  EDO  response  to  ACRS 
comments  included  in  its  November  22. 
1996  letter  regarding  NRC  programs  for 
the  Risk-Based  Analysis  of  Reactor 
Operating  Experience. 

1:30  p.m. -5:30  p.m.:  Preparation  of 
ACRS  Reports  (Op^n) — The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting.  It  will  also 
continue  to  discuss  a  proposed  ACRS 
report  to  Congress  on  the  NRC  Safety 
Research  Program,  as  well  as  proposed 
reports  on  Risk-Based  Regulator,' 
.Acceptance  Criteria  for  Site-Spetiific 
Application  of  Safety  Goals,  and  Human 
Performance  Program  Plan. 

Friday,  February  7,  1997 

8:30  a.m. -6:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting 

8:35  am  -10:30  :.m.:  Risk-Informed, 
Performance-Based  Regulation  and 
Related  Matters  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  di.scussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  Standard 
Review  Plan  Sectio'     and  Regulatory 
Guides  for  risk-infoimed.  [jerformance- 
based  regulation,  and  related  matters. 
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10:45  a. m.-12:15  p.m.:  AEOD  Spent 
Fuel  Pool  Study  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  Office  tor 
.Analysis  and  Evaluation  of  Operational 
Data  (AEOD)  regarding  the  results  of  the 
study  performed  hy  AEOD  on  the 
adequacy  of  spent  fuel  pool  designs. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

1:15  p.m. -7:00 p.m.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  continue  its  discussion  ot  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting.  It  will  also  discuss 
a  proposed  ACRS  report  to  Congress  on 
the  NRC  Safety  Research  Program,  as 
well  as  proposed  reports  on  Risk-Based 
Regulatory  Acceptance  Criteria  for  Site- 
Specific  Application  of  Safety  Coals, 
and  Human  Performance  Program  Plan 

Saturday,  February  8. 1997 

8:30  a.m. -9:00  a.m.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 

A  portion  of  this  session  may  be 
closed  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to 
the  internal  personnel  rules  and 
practices  of  this  .advisory  Committee, 
and  matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

9:00  a.m.-l:30  p.m.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting.  It  will  also 
continue  to  discuss  a  proposed  report  to 
Congress  on  the  NRC  Safety  Research 
Program,  as  well  as  proposed  reports  on 
Risk-Based  Regulatory  Acceptant.e 
Criteria  for  Site-Specific  Application  of 
Safety  Goals,  and  Human  Performance 
Program  Plan. 

1 .30  p.m. -2.00  p.m.:  Strategic 
Planning  (Open) — The  Committee  will 
continue  its  discu.ssion  of  items  of 

Extension: 

Rule  15g-3  

Rule  15g— 4  

Rule  15g-5  

Rule  15g-6  

Rule  15g-7(a)  

Rule  17Ac2-l  and  Form  TA-1  


significant  importance  to  NRC, 
including  rebaselining  of  the  Committee 
activities  for  FY  1997. 

(Note:  The  meeting  could  tRrminafe  earlier 
than  scheduled,  if  the  work  of  the  Committee 
is  completed.) 

Procedures  for  the  conduf;t  of  and 
participation  in  .^CIRS  meetings  were 
published  in  the  Federal  Register  on 
October  1,  199R  (fSl  FR  51310).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public;  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  bo  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy,  Chief,  Nuclear 
Reactors  Branch,  at  least  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
major  inconvenience. 

In  accordance  with  Subsection  10(d) 
P.L,  92^63. 1  have  determined  that  it  is 
necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee  per  5  U.S.C. 
552b(c)(2).  and  to  discuss  matters  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 


has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy.  Chief.  Nuclear  Reactors 
Branch  (telephone  301/415-7364). 
between  7:30  a.m.  and  4:15  p.m.  est. 

ACRS  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  F'edWorld  from  the  "NRC 
Main  Menu."  Direct  Dial  Access  number 
to  FedWorld  is  (800)  303-9672  or 
ftp.fedworld.  These  documents  and  the 
meeting  agenda  are  also  available  for 
downloading  or  reviewing  on  the 
internet  at  http://www.nrc.gov/ 
ACRSACNW. 

The  ACRS  meeting  dates  for  Calendar 
Year  1997  are  provided  below: 


ACRS  meeting  No. 

1997  ACRS  meeting 
dates 

439  

440  

441   

442 

443  .' 

444  

445  

446  

447  

March  6-8.  1997. 
April  3-5.  1997. 
May  1-3.  1997. 
June  11-13,  1997. 
July  9-11,  1997. 
No  August  meeting. 
September  3-5. 

1997. 
October  2-4,  1997. 
November  6-8,  1997. 
December  4-6,  1997. 

Dated:  (anuary  16,  1997. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  97-1605  Filed  1-22-  97;  8:45  am) 

BILLING  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment;  Upon 
Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 


SEC  File  No. 
SEC  File  No. 
SEC  File  No. 
SEC  File  No. 
SEC  File  No. 
SEC  File  No. 


270-346 
270-347 
270-348 
270-349 
270-350 
270-95   . 


OMB 
OMB 
OMB 
OMB 
OMB 
OMB 


Control  No. 
Control  No. 
Control  No. 
Control  No. 
Control  No. 
Control  No. 


3235-0392 
3235-0393 
3235-0394 
3235-0395 
3235-0396 
3235-0084 


Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1993 
(44  U.S.C.  3501  etseq.).  the  Securities 
and  Exchange  Commission 


("Commission")  is  publishing  the 
following  summaries  of  collections  for 
public  comment. 


Rule  15g-3  requires  that  brokers  and 
dealers  disclose  to  customers  current 
quotation  prices  or  similar  market 
information  in  connection  with 
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transactions  in  certain  low-priced,  over- 
the-counter  securities.  It  is  estimated 
that  approximately  270  respondents 
incur  an  average  burden  of  100  hours 
annually  to  comply  with  the  rule. 

Rules  15JJ-4  requires  brokers  and 
dealers  effecting  transactions  in  penny 
stocks  for  or  with  customers  to  disclose 
the  amount  of  compensation  received  by 
the  broker-dealer  in  connection  with  the 
transaction.  It  is  estimated  that 
approximately  270  respondents  incur  an 
average  of  100  hours  annually  to  comply 
with  the  rule. 

Rule  l.'ig-5  requires  brokers  and 
dealers  to  disclose  to  customers  the 
amount  of  compensation  to  be  received 
by  their  sales  agents  in  connection  with 
penny  stack  transactions.  It  is  estimated 
that  approximately  270  respondents 
incur  an  average  burden  of  100  hours 
annually  to  comply  with  the  rule. 

Rule  i5g-6  requires  brokers  and 
dealers  that  sell  penny  stocks  to  their 
customers  to  provide  monthly  account 
statements  containing  information  with 
regard  to  the  penny  stocks  held  in 
customer  accounts.  It  is  estimated  that 
approximately  270  respondents  incur  an 
average  burden  of  90  hours  annually  to 
comply  with  the  rule. 

Rule  15g-7(a)  would  require  brokers 
and  dealers  that  effect  transactions  in 
penny  stocks  and  are  the  only  market 
makers  with  respect  to  such  securities  to 
disclose  this  fact  in  connection  with 
such  transactions.  It  is  estimated  that 
approximately  270  respondents  would 
incur  an  average  burden  of  .50  hours 
annually  to  comply  with  the  rule. 

Rule  17Ac2-l  and  Form  TA-1  is  used 
by  transfer  agents  to  register  with  the 
Commission,  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  or  the  Federal 
Deposit  Insurance  Corporation,  and  to 
amend  their  registration. 

It  is  estimated  that  approximately  359 
respondents  will  incur  an  average 
burden  of  538.5  hours  annually  to 
comply  with  the  rule  and  form. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 


writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology.  .Securities  and  Exchange 
Commission,  450  5th  Street,  N.W. 
Washington.  DC  20549. 

Dated:  )anuary  14.  1997. 
Margaret  H.  McForiand, 

Deputy  Spcretciry. 

|FK  Doc.  97-1561  Filed  1-22-97;  8:45  am] 

BILUNG  CODE  a010-01-M 

[Rel.  No.  IC-22472;  File  No.  812-10402] 
American  Odyssey  Funds,  Inc.,  et  al. 

laniiary  15.  1997. 

AGENCY:  The  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  application  for  an 
exemption  pursuant  to  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  American  Odyssey  Funds, 
Inc.  ("AGF"),  American  Odyssey  Funds 
Management,  Inc.  ("AOFMI"),  and 
certain  life  insurance  companies  and 
their  separate  accounts  investing  now  or 
in  the  future  in  AOF. 

Relevant  1940  Act  Sections:  Order 
requested  pursuant  to  Section  6(c)  of  the 
1940  Act  for  exemptions  from  Sections 
9(a),  13(a),  15(a).  and  15(b)  thereof  and 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
thereunder. 

Summary  of  Application:  Applicants 
seek  exemptive  relief  to  the  extent 
necessary  to  permit  shares  of  AOF  to  be 
sold  to  and  held  by  separate  accounts 
("Separate  Accounts")  funding  variable 
annuity  and  variable  life  insurance 
contracts  issued  by  both  affiliated  and 
unaffiliated  life  insurance  companies 
("Participating  Insurance  Companies") 
or  qualified  pension  and  retirement 
plans  outside  the  separate  account 
context  ("Plans"). 

Filing  Date:  The  application  was  filed 
on  October  16.  1996. 

Hearing  and  Notification  of  Hearing: 
An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Secretary  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  p.m.  or  February 
10.  1997,  and  must  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  .state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  mav 


request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.,  Washington.  D.C.  20549. 
Applicants,  c/o  Christop>her  E.  Palmer, 
Esq.,  Shea  /<<  Gardner.  1800 
Massachusetts  Avenue.  N.W.. 
Washington.  DC.  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Koffler.  Staff  Attorney,  or  Kevm 
M.  Kin:hoff.  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicant's  Representations 

1.  AOF  is  a  Maryland  corporation 
registered  pursuant  to  the  1940  Ac:t  as 
an  open-end,  management  investment 
company.  AOF  currently  consists  of  six 
separate  investment  portfolios  and  may 
in  the  future  issue  shares  of  additional 
portfolios  and/or  multiple  classes  of 
shares  of  each  portfolios  (such  existing 
and  future  portfolios  and/or  classes  of 
shares  of  each.  "Funds"). 

2.  AOFMI.  the  investment  adviser  for 
AOF,  is  a  corporation  organized 
pursuant  to  the  laws  of  New  Jersey  and 
is  registered  as  an  investment  adviser 
pursuant  to  the  Investment  Advisers  Act 
of  1940.  AOF  has  entered  into 
agreements  with  subadviers  who  handle 
the  day-to-day  management  of  each 
individual  Fund  (the  "Subadvisers"). 

3.  Shares  of  the  Funds  are  currently 
sold  to  separate  accounts  of  The 
Travelers  Insurance  Company,  which 
are  registered  as  unit  investment  trusts 
pursuant  to  the  1940  Act  in  connection 
with  the  issuance  of  variable  contracts. 

4.  AOF  mav  offer  shares  of  its  existing 
and  future  Funds  to  Separate  Accounts 
of  additional  insurance  companies, 
including  insurance  companies  that  are 
not  affiliated  with  Travelers  Group  inc. 
in  order  to  serve  as  the  investment 
vehicle  for  various  types  of  insurance 
products,  which  may  include  variable 
annuity  contracts,  single  premium 
variable  life  insurance  contracts, 
scheduled  premium  variable  life 
insurance  contracts,  and  fiexible 
premium  variable  life  insurance 
contracts  ("Contracts '). 

5.  The  Participating  Insurance 
Companies  will  establish  their  own 
Separate  Accounts  and  design  their  own 
Contracts,  Each  Participating  Insurance 
Company  will  have  the  legal  obligation 
of  satisfying  all  applicable  requirements 
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under  the  federal  securities  laws.  The 
role  of  AOF  with  respect  to  the  Separate 
Accounts  and  the  Plans  will  be  limited 
to  that  of  offering  its  shares  to  the 
Separate  Accounts  and  the  Plans  and 
fulfilling  the  conditions  provided  in  the 
application. 

6.  AOF  also  offers  shares  to  the 
trustees  (or  custodians)  of  Plans.  The 
trustee  or  custodian  of  each  Plan  will 
have  the  legal  obligation  of  satisfying  all 
requirements  applicable  to  such  Plan 
under  the  federal  securities  laws. 

7.  AOFMI  will  not  act  as  an 
investment  adviser  to  any  of  the  Plans 
which  will  purt:hase  shares  of  AOF.  It 
is  possible  that  any  one  of  the 
Subadvisers  may  act  as  an  investment 
adviser  to  the  Plans  which  may  invest 
in  AOF.  However.  Applicants  represent 
that  none  of  the  assets  of  any  Plan 
idvisory  account  managed  by  a 
Subadviser  will  be  invested  in  AOF. 
The  Subadvisers  are  not  permitted  to 
advise  such  Plans  to  invest  in  AOF. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  authorizes  the 
Commission  to  grant  exemptions  from 
the  provisions  of  the  1940  Act.  and 
miles  thereunder,  if  and  to  the  e.xtent 
that  an  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Applicants  request  that  the 
Commission  issue  and  order  pursuant  to 
Section  6(c)  of  the  1940  Act  exemption 
them  from  Sections  9(a),  15(a),  and  15(b) 
thereof  and  Rules  fie-2(b)(15)  and  63- 
3T(b)(15)  thereunder  to  the  extent 
necessary  to  permit  shares  of  AOF  to  be 
offered  and  sold  to.  and  held  by:  (1) 
Both  variable  annuity  separate  accounts 
and  variable  life  insurance  separate 
accounts  of  the  same  life  insurance 
company  or  of  afniiated  life  insurance 
companies  ("mixed  funding");  (2) 
separate  accounts  of  unaffiliated  life 
insurance  separate  accounts)  "shared 
funding");  and  (3)  trustees  of  Plans 

3.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Rule  63-2(b)(15)  under  the  1940  Act 
provides  partial  exemptions  from 
Section  9(a).  13(a),  and  15(b)  of  the  1940 
Act.  The  exemptions  granted  by  Rule 
63-2(b)(15)  and  available  only  where  all 
of  the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 


of  any  affiliated  life  insurance 
company"  (emphasis  added).  Therefore, 
the  relief  granted  by  Rule  6e-2(b)(15)  is 
not  available  if  the  scheduled  premium 
variable  life  insurance  separate  account 
owns  shares  of  a  management 
investment  company  that  also  offers  its 
shares  to  a  variable  annuity  separate 
account  of  the  same  insurance  company 
or  an  affiliated  or  unaffiliated  life 
insurance  company.  Also,  the  relief 
granted  by  Rule  6e-2(b)(15)  is  not 
available  if  the  scheduled  premium 
variable  life  insurance  separate  account 
owns  shares  of  an  underlying 
management  company  that  also  offers 
its  shares  to  Plans. 

4.  In  addition,  the  relief  granted  by 
Rule  6e-2(b)(15)  is  not  available  if  the 
.scheduled  premium  variable  life 
insurance  separate  account  owns  shares 
of  an  underlying  management 
investment  company  that  also  offers  its 
shares  to  separate  accounts  funding 
variable  contracts  of  one  or  more 
unaffiliated  life  insurance  companies. 

5.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  unit  investment  tnist.  Rule  6e- 
3(T)(b)(15)  under  the  1940  Act  provides 
partial  exemptions  from  Sections  13(a). 
15(a),  and  15(b)  of  the  1940  Act.  The 
exemptions  granted  Rule  6e-3(T)(b)(15) 
are  available  only  where  all  of  the  assets 
of  the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  " exclusively  [o 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company 
offering  either  scheduled  premium 
variable  life  insurance  contracts  of 
flexible  premium  variable  life  insurance 
contracts,  or  both;  or  which  also  offer 
their  share  to  variable  annuity  separate 
accounts  of  the  life  insurer  of  of  an 
affiliated  life  insurance  company" 
(emphasis  added).  Thus,  Rule  6e- 
(T)(b)(15)  grants  an  exemption  if  the 
underlying  management  investment 
company  engages  in  mixed  funding,  but 
not  if  it  engages  in  share  funding  or  sells 
its  shares  to  Plans. 

6.  Applicants  state  that  the  current  tax 
law  permits  AOF  to  increa.se  its  asset 
base  through  the  sale  of  shares  to  Plans. 
Section  817(h)  of  the  Internal  Revenue 
Code  ('"Code")  imposes  certain 
diversification  requirements  on  the 
underlying  assets  of  the  Contracts 
invested  in  AOF.  The  Code  provides 
that  such  Contracts  shall  not  be  treated 
as  an  annuity  contract  or  life  insurance 
contract  for  any  period  in  which  the 
underlying  assets  are  not  adequately 
diversified  as  prescribed  by  Treasury 
regulations.  To  meet  the  diversification 


requirements,  all  of  the  beneficial 
interests  in  the  investment  company 
must  be  held  by  the  segregated  asset 
accounts  of  one  or  more  insurance 
companies.  Treas.  Reg.  §  1.817-5.  The 
regulations  do,  however,  contain  certain 
exceptions  to  this  requirements,  one  of 
which  allows  shares  in  an  investment 
company  to  be  held  by  the  trustee  of  a 
qualified  pension  or  retirement  plan 
without  adversely  affecting  the  ability  of 
shares  in  the  same  investment  company 
also  to  be  held  by  the  separate  accounts 
of  insurance  companies  in  connection 
with  their  Contracts.  Tres.  Reg.  §  1-817- 
5(f)(3)9iii). 

7.  The  promulgation  of  Rules  63-2 
and  63-3(T)  preceded  the  issuance  of 
these  treasury  regulations.  Applicants 
.state  that,  given  the  ten-current  tax  law. 
the  sale  of  shares  of  the  same 
inve.stment  company  to  both  Separate 
Accounts  and  Plans  could  not  have  been 
envisioned  at  the  time  of  the  adoption 
of  Rules  6e-3(b)(15)  and  6e-3(T)(b)(15). 

Disqualification 

8.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)  (1)  or  (2). 
Rule  6e-2(b)(15)  (i)  and  (ii)  and  Rule 
6e-3(T)(b)(15)  (i)  and  (ii)  provide  partial 
exemptions  from  Section  9(a),  subject  to 
the  limitations  discussed  above  on 
mixed  and  shared  funding.  These  rules 
provide:  (1)  That  the  eligibility 
restrictions  of  Section  9(a)  shall  not 
apply  to  persons  who  are  officers, 
directors  or  employees  of  the  life  insurer 
or  its  affiliates  who  do  not  participate 
directly  in  the  management  or 
administration  of  the  underlying  fund; 
and  (2)  that  an  insurer  shall  be  ineligible 
to  serve  as  an  investment  adviser  or 
principal  underwriter  of  tha  underlying 
fund  only  if  an  affiliated  person  of  the 
life  insurer  who  is  disqualified  by 
Section  9(a)  participates  in  the 
management  or  administration  of  the 
fund. 

9.  Applicants  assert  that  the  partial 
relief  granted  in  Rules  6e-2(b)(15)  and 
6e-3(T){b)(15)  from  the  requirements  of 
Section  9,  in  effect,  limits  the  amount  of 
monitoring  necessary  to  ensure 
compliance  with  Section  9  to  that  which 
is  appropriate  in  light  of  the  policy  and 
purposes  of  Section  9,  when  the  life 
insurer  serves  as  investment  adviser  to 
or  principal  underwriter  for  the 
underlying  fund.  Applicants  assert  that 
it  is  not  necessary  for  the  protection  of 
investors  or  the  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
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Act  to  apply  the  provisions  of  Section 
9(a)  to  many  individuals  in  a  typical 
insurance  company  complex,  most  of 
whom  will  have  no  involvement  in 
matters  pertaining  to  underlying 
investment  companies 

10.  Applicants  submit  that  there  is  no 
regulatory  purpose  in  denying  the 
partial  exemptions  because  of  mixed 
and  share  funding  and  sales  to  Plans. 
Applicants  submit  that  sales  to  those 
entities  do  not  change  the  fact  that  the 
purposes  of  the  1940  Act  are  not 
advanced  by  applying  the  prohibitions 
of  Section  9(a)  to  persons  in  a  life 
insurance  complex  who  have  not 
involvement  in  the  underlying  fund. 

Pass-Through  Voting 

11.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(l  5)(iii)  assume  the  existence  of  a 
pass-through  voting  requirement  with 
respect  to  management  investment 
company  shares  held  by  a  separate 
account.  Applicants  state  that  pass- 
through  voting  privileges  will  be 
provided  with  respect  to  all  Contract 
owners  so  long  as  the  Commission 
interprets  the  1940  Act  to  require  pass- 
through  voting  privileges  for  Contract 
owners. 

12.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  provide  partial 
exemptions  from  Sections  13(a),  15(a), 
and  (15(b)  of  the  1 940  Act  to  the  extent 
that  these  sections  have  been  deemed  by 
the  Commission  to  require  pass-through 
voting  with  respect  to  management 
investment  company  shares  held  by  a 
separate  account,  to  permit  the 
insurance  company  to  disregard  the 
voting  instructions  of  its  contract 
owners  in  certain  circumstances.  Rules 
6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(15)(b)(iii)(A)  provide  that  an 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  investment  company, 
or  any  contract  between  an  investment 
company  and  its  investment  adviser, 
when  required  to  do  so  by  an  insurance 
regulatory  authority.  Rules  6e- 
2(b)(15)(iii)(B)  and  6e-3(T)(b)(15)(iii)(B) 
provide  that  the  insurance  may 
disregard  the  voting  instructions  of 
contract  owners  if  the  contract  owners 
initiate  any  change  is  such  insurance 
company's  investment  objectives, 
principal  underwriter,  or  investment 
adviser  provided  that  disregarding  such 
voting  instructions  is  reasonable  and 
complies  with  the  other  provisions  of 
Rules  6e-2  and  6e-3(T). 

13.  Rule  6e-2  recognizes  that  a 
variable  life  insurance  contract  has 
important  elements  unique  to  insurance 
contracts,  and  is  subject  to  extensive 
state  regulation.  Applicants  assert  that 


in  adopting  Rule  6e-2(b)(15)(iii),  the 
Commission  expressly  recognized  that 
state  insurance  regulators  have 
authority,  pursuant  to  state  insurance 
laws  or  regulations,  to  disapprove  or 
require  changes  in  investment  policies, 
investment  adviser  or  principal 
underwriters.  The  Commission  also 
expressly  recognized  that  state 
insurance  regulators  have  authority  to 
require  an  insurer  to  draw  from  its 
general  account  to  cover  costs  imposed 
upon  the  insurer  by  a  change  approved 
by  contract  owners  over  the  insurer's 
objection.  The  Commission,  therefore, 
deemed  such  exemption  necessary  "to 
assure  the.  solvency  of  the  life  insurer 
and  performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  the  life  insurer  to 
act  when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer." 
Applicants  state  that,  in  this  respect, 
flexible  premium  variable  life  insurance 
contracts  are  identical  to  scheduled 
premium  variable  life  insurance 
contracts;  therefore,  the  corresponding 
provisions  of  Rule  6e-3(T)  were  adopted 
in  recognition  of  the  same  factors. 

14.  Applicants  further  represent  that 
the  offer  and  sale  of  AOF  shares  to  Plans 
will  not  have  any  impact  on  the  relief 
requested  in  this  regard.  Shares  of  AOF 
sold  to  Plans  will  be  held  by  the 
trustee(s)  or  custodian(s)  of  the  Plans  as 
required  by  Section  4p3(a)  of  the 
Employee  Retirement'lncome  Security 
Act  of  1974  ("ERISA")  or  applicable 
provisions  of  the  Code.  Section  403(a) 
also  provides  that  the  trustee(s)  must 
have  exclusive  authority  and  discretion 
to  manage  and  control  the  Plan 
investments  with  two  exceptions:  (a) 
when  the  Plan  expressly  provides  that 
the  trustee(s)  is  (are)  subject  to  the 
direction  of  a  named  fiduciary  who  is 
not  a  trustee,  in  which  case  the 
trustee(s)  is  (are)  subject  to  proper 
directions  made  in  accordance  with  the 
terms  of  the  Plan  and  not  contrary  to 
ERISA;  and  (b)  when  the  authority  to 
manage,  acquire  or  dispose  of  assets  of 
the  Plan  is  delegated  to  one  or  more 
investment  managers  pursuant  to 
Section  402(c)(3)  of  ERISA.  Unless  one 
of  the  two  exceptions  state  in  Section 
403(a)  applies.  Plan  trustees  have  the 
exclusive  authority  and  responsibility 
for  voting  proxies.  Where  a  named 
fiduciary  appoints  an  investment 
manager,  tlie  investment  manager  has 
the  responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  to  the  named 
fiduciary.  In  any  event,  ERISA  permits 
but  does  not  require  pass-through  voting 
to  the  participants  in  Plans. 


Accordingly,  Applicants  note  that, 
unlike  the  case  with  insurance  company 
separate  accounts,  the  issue  of  the 
resolution  of  material  irreconcilable 
conflicts  with  resp)ect  to  voting  is  not 
present  with  respect  to  Plans  because 
they  are  not  entitled  to  pass-through    . 
voting  privileges. 

15.  Some  Plans,  however  may  provide 
participants  with  the  right  to  give  voting 
instructions.  However,  Applicants  note 
that  there  is  no  reason  to  believe  that 
participants  in  Plans  generally,  or  those 
in  a  particular  Plan,  either  as  a  single 
group  or  in  combination  with  other 
Plans,  would  vote  in  a  manner  that 
would  disadvantage  Contract  owners. 
Therefore.  Applicants  submit  that  the 
purchase  of  AOP'  shares  by  Plans  that 
provide  voting  rights  to  participants 
does  not  present  any  complications  not 
otherwise  occasioned  by  mixed  and 
shared  funding. 

Conflicts  of  Interest 

16.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  presented 
by  the  granting  of  the  requested  relief. 
Applicants  assert  that  shared  funding  by 
unaffiliated  insurance  companies  does 
not  present  any  •'■sues  that  do  not 
already  exist  where  a  single  insurance 
company  is  lic-ensed  to  do  business  in 
several  or  all  states.  A  particular  state 
insurance  regulatory  body  could  require 
action  that  is  inconsistent  with  the 
requirements  of  other  states  in  which 
the  insurance  company  offers  its 
policies.  The  fact  that  different  insurers 
may  be  domiciled  in  different  states 
does  not  create  a  significantly  different 
or  greater  problem. 

17.  Applicants  submit  that  shared 
funding  bv  unaffiliated  insurers,  in  this 
respect,  is  not  different  than  the  use  of 
the  same  investment  company  as  the 
funding  vehicle  for  affiliated  insurers, 
which  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  permit.  Affiliated  insurers 
mav  be  domiciled  in  different  states  and 
be  subjet:t  to  differing  state  law- 
requirements.  Applicants  slate  that 
affiliation  does  not  reduce  the  potential, 
if  anv  exists,  for  difference  in  state 
reguiaton'  requirements.  In  any  event, 
the  conditions  proposed  below  (which 
are  adapted  from  the  conditions 
included  in  Rule  6e-3(T){b)(15))  are 
designed  to  safeguard  against,  and 
provide  procedures  for  resolving,  any 
adverse  effects  that  differences  among 
state  regulatory  requirements  may 
produce.  If  a  particular  state  insurance 
regulatory  decision  conflicts  with  the 
majority  of  other  state  regulators,  then 
the  affected  insurer  will  be  required  to 
withdraw  its  separate  account's 
investment  in  AOF.  This  requirement 
will  be  provided  for  in  agreements  that 
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will  be  entered  into  by  Participating 
Insurance  Companies  with  respect  to 
their  participation  in  AOF. 

18.  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  give  the  insurance  company 
the  right  to  disregard  the  voting 
instructions  of  the  contract  owners.  This 
right  does  not  raise  any  issues  different 
from  those  raised  by  the  authority  of 
state  insurance  administrators  over 
separate  accounts.  Affiliation  does  not 
eliminate  the  potential  for  divergent 
judgn^ents  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by  contract 
owners.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  Rules 
6e-2  and  6e-3(T)  that  the  insurance 
company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good-faith  determinations. 

19.  A  particular  insurer's  disregard  of 
voting  instructions,  nevertheless,  could 
conflict  with  the  majority  of  contract 
owner  voting  instructions.  If  the 
insurer's  judgment  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  then  the  insurer  may  be  required, 
at  the  election  of  the  relevant  Fund,  to 
withdraw  its  separate  account's 
investment  in  that  Fund  and  no  charge 
or  penalty  will  be  imposed  as  a  result 

of  such  withdrawal. 

20.  Applicants  submit  that  investment 
by  the  Plans  in  any  of  the  Funds 
similarly  will  not  increase  the  chance  of 
conflict.  Applicants  assert  that  the 
likelihood  that  voting  instructions  of 
insurance  company  separate  account 
holders  will  be  disregarded  or  the 
possible  withdrawal  referred  to 
immediately  above  is  extremely  remote 
and  this  possibility  will  be  known, 
through  prospectus  disclosure,  to  any 
Pl-an  choosing  to  invest  in  the  Funds. 
Moreover,  Applicants  state  that  even  if 

a  material  irreconcilable  conflict 
involving  Plans  arises,  the  Plans  may 
simply  redeem  their  shares  and  make 
alternative  investments. 

21.  Applicants  state  that  there  is  no 
reason  why  the  investment  policies  of 
the  Funds  would  or  should  be 
materially  different  from  what  these 
policies  would  or  should  be  if  the  Funds 
funded  only  variable  annuity  contracts 
or  variable  life  insurance  contracts, 
whether  flexible  premium  or  scheduled 
premium  contracts.  Each  type  of 
insurance  product  is  designed  as  a  long- 
term  investment  program.  Similarly,  the 
investment  objectives  of  Plans,  long- 
term  investment,  coincides  with  that  of 
the  Contracts  and  should  not  increase 
the  potential  for  conflicts.  Applicants 
state  that  each  Fund  will  be  managed  to 
attempt  to  achieve  the  investment 
objective  of  the  Fund,  and  not  to  favor 


or  disfavor  any  particular  Participating 
Insurance  Company  or  type  of  Contract. 

22.  Applicants  note  that  no  one 
investment  strategy  can  be  identified  as 
appropriate  to  a  particular  insurance 
product  or  to  a  Plan.  Each  pool  of 
variable  annuity  and  variable  life 
insurance  contract  owners  is  composed 
of  individuals  of  diverse  financial 
status,  age,  insurance,  and  investment 
goals.  A  fund  supporting  even  one  type 
of  insurance  product  must 
accommodate  these  diverse  factors  in 
order  to  attract  and  retain  purchasers. 
Applicants  submit  that  permitting 
mixed  and  shared  funding  will  provide 
economic  support  for  the  continuation 
of  AOF.  In  addition,  permitting  mixed 
and  shared  funding  also  will  facilitate 
the  establishment  of  additional  Funds 
serving  diverse  goals. 

23.  As  noted  aoove.  Section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  annuity  contracts  and  variable 
life  insurance  contracts  held  in  the 
portfolios  of  management  investment 
companies.  Treasury  Regulation  1.817- 
5(f)(3)(iii),  which  established 
diversification  requirements  for  such 
portfolios,  specifically  permits 
"qualified  pension  or  retirement  plans" 
and  insurance  company  separate 
accounts  to  share  the  same  underlying 
investment  company.  Applicants  assert 
that,  therefore,  neither  the  Code,  nor  the 
Treasury  Regulations,  nor  the  revenue 
rulings  thereunder  recognize  any 
inherent  c;onflicts  of  interests  if  Plans, 
variable  annuity  separate  accounts,  and 
variable  life  insurance  separate  accounts 
all  inve.st  in  the  same  management 
investment  company. 

24.  While  there  may  be  differences  in 
the  manner  in  which  distributions  are 
taxed  for  variable  annuity  contracts, 
variable  life  insurance  contracts  and 
Plans,  Applicants  state  that  the  tax 
consequences  do  not  raise  any  confiicts 
of  interest.  When  distributions  are  to  be 
made,  and  the  Separate  Account  or  the 
Plan  cannot  net  purchase  payments  to 
make  the  distributions,  the  Separate 
Account  or  the  Plan  will  redeem  share 
of  AOF  at  their  net  as.set  value.  The  Plan 
will  then  make  distributions  in 
accordance  with  the  terms  of  the  Plan 
and  the  Participating  Insurance 
Company  will  make  distributions  in 
accordance  with  the  terms  of  the 
Contract. 

25.  Applicants  state  that  it  is  possible 
to  provide  an  equitable  means  of  giving 
voting  rights  to  Contract  owners  and  to 
Plans.  Applicants  represent  that  The 
Funds  will  inform  each  shareholder, 
including  each  Separate  Account  and 
each  Plan,  of  its  respective  share  of 
ownership  in  the  respective  Fund.  Each 


Participating  Insurance  Company  will 
then  solicit  voting  instructions  in 
accordance  with  the  "pass-through" 
voting  requirement. 

26.  Applicants  submit  that  the  ability 
of  the  Funds  to  sell  their  respective 
share  directly  to  Plans  does  not  create 

a  "senior  security,"  as  that  term  is 
defined  under  Section  18(g)  of  the  1940 
Act,  with  respect  to  any  Contract  owner 
as  opposed  to  a  participant  under  a 
Plan.  As  noted  above,  regardless  of  the 
rights  and  benefits  of  participants  under 
the  Plans,  or  Contract  owners  under 
Contracts,  the  Plans  and  the  Separate 
Accounts  have  rights  only  with  respect 
to  their  respective  share  of  AOF.  They 
can  redeem  such  shares  only  at  their  net 
asset  value.  No  shareholder  of  any  of  the 
Funds  has  any  preference  over  any  other 
shareholder  with  respect  to  distribution 
of  assets  or  payment  of  dividends. 

27.  Applicants  assert  that  there  are  no 
conflicts  between  the  Contract  owners 
of  the  Separate  Accounts  and  the 
participants  under  the  Plans  with 
respect  to  the  state  insurance 
commissioner's  veto  powers  over 
investment  objectives.  The  basic 
premise  of  shareholder  voting  is  that  not 
all  shareholders  may  agree  with  a 
particular  proposal.  The  state  insurance 
commissioners  have  been  given  the  veto 
power  in  recognition  of  the  fact  that 
insurance  companies  cannot  simply 
redeem  their  Separate  Accounts  out  of 
one  fund  and  invest  in  another.  Time- 
consuming,  complex  transactions  must 
be  undertaken  to  accomplish  such 
redemptions  and  transfers.  On  the  other 
hand,  trustees  of  Plans  can  make  the 
decision  quickly  and  implement  the 
redemption  of  their  shares  from  a  Fund 
and  reinvest  in  another  funding  vehicle 
without  the  same  regulatory 
impediments  or,  as  is  the  case  with  most 
Plans,  even  hold  cash  pending  suitable 
investment.  Based  on  the  foregoing, 
Applicants  maintain  that  even  if  there 
should  arise  issues  where  the  interests 
of  Contract  owners  and  the  interests  of 
Plans  are  in  conflict,  the  issues  can  be 
almost  immediately  resolved  because 
the  trustees  of  the  Plans  can,  on  their 
own,  redeem  shares  out  of  the  Fund. 

28.  Applicants  submit  that  mixed  and 
shared  funding  should  provide  benefits 
to  Contract  owners  by  eliminating  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Participating  Insurance 
Companies  will  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  AOFMI  and  the 
Subadvisers,  but  also  from  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  larger  pool  of  assets. 
Mixed  and  shared  funding  also  would 
permit  a  greater  amount  ofassets 
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available  for  investment  by  AOF, 
thereby  promoting  economies  of  scale, 
by  permitting  increased  safety  through 
greater  diversification  or  by  making  the 
addition  of  new  Funds  more  feasible. 
Therefore,  making  AOF  available  for 
mixed  and  shared  funding  will 
encourage  more  insurance  companies  to 
offer  variable  contracts,  and  this  should 
result  in  increased  competition  with 
respect  to  both  variable  contract  design 
and  pricing,  which  can  be  expected  to 
result  in  more  product  variation  and 
lower  charges. 

29.  Applicants  assert  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Separate  accounts  organized  as  unit 
investment  trusts  historically  have  been 
employed  to  accumulate  shares  of 
mutual  funds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  do 
not  believe  that  mixed  and  shared 
funding,  and  sales  to  qualified  Plans, 
will  have  any  adverse  federal  income 
tax  consequences. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Directors 
("Board")  of  the  Funds  shall  consist  of 
persons  who  are  not  "interested 
persons"  thereof,  as  defined  by  Section 
2(a)(19)  of  the  1940  Act,  and  the  rules 
thereunder,  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  director 
or  directors,  then  the  operation  of  this 
condition  shall  be  suspended  for:  (a)  A 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the 
remaining  directors  on  the  Board;  (b)  a 
period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  such  longer 
period  as  the  Commission  may  prescribe 
by  order  upon  application. 

2.  Each  Board  will  monitor  its 
respective  Fund  for  the  existence  of  any 
material  irreconcilable  confiict  between 
the  interests  of  the  Contract  owners  of 
all  the  Separate  Accounts  investing  in 
the  Funds  and  the  Plan  participants 
investing  in  the  Funds.  A  materia! 
irreconcilable  confiict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax,  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 


any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  any  Fund 
are  being  managed;  (e)  a  difference  in 
voting  instructions  given  by  variable 
annuity  Contract  owners,  variable  life 
insurance  Contract  owners  and  trustees 
of  Plans;  (f)  a  decision  by  a  Participating 
Insurance  Company  to  disregard  the 
voting  instructions  of  Contract  owners; 
or  (g)  if  applicable,  a  decision  by  a  Plan 
to  disregard  the  voting  instructions  of 
Plan  participants. 

3.  Participating  Insurance  Companies, 
AOFMI  (or  any  other  investment  adviser 
of  the  Funds),  and  any  Plan  that 
executes  a  fund  participation  agreement 
upon  becoming  an  owner  of  10  percent 
or  more  of  the  assets  of  a  Fuftd 
(collectively,  the  "Participants ')  will 
report  any  potential  or  existing  confiicts 
to  the  relevant  Board.  Participants  will 
be  responsible  for  assisting  the  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  responsibility 
includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the  Board 
whenever  voting  instructions  of 
Contract  owners  are  disregarded  and,  if 
pass-through  voting  is  applicable,  an 
obligation  by  each  Plan  to  inform  the 
Board  whenever  it  has  determined  to 
disregard  Plan  participant  voting 
instructions.  The  responsibility  to  report 
such  information  and  conflicts  and  to 
assist  the  Board  will  be  contractual 
obligations  of  all  Participating  Insurance 
Companies  investing  in  the  Funds 
under  their  agreements  governing 
participation  therein,  and  such 
agreements  shall  provide  that  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
Contract  owners.  The  responsibility  to 
report  such  information  and  conflicts 
and  to  assist  the  Board  will  be 
contractual  obligations  of  all  Plans  with 
participation  agreements,  and  such 
agreements  shall  provide  that  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the  Plan 
participants. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  a  Fund,  or  by  a  majority  of 
the  disinterested  directors  of  such 
Board,  that  a  material  irreconcilable 
conflict  exists,  the  relevant  Participating 
Insurance  Companies  and  Plans  will,  at 
their  own  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
directors),  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  confiict.  which 
steps  could  include:  (a)  Withdrawing 
the  assets  allocable  to  some  or  all  of  the 


Separate  Accounts  from  AOF  or  any 
Fund  and  reinvesting  such  assets  in  a 
different  investment  medium,  which 
may  include  another  Fund;  (b) 
submitting  the  question  as  to  whether 
such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
Contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.,  variable  annuity  Contract 
owners  or  variable  life  insurance 
Contract  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  Contract  owners 
the  option  of  making  such  a  change;  and 
(c)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  a 
decision  by  a  Participating  Insurance 
Company  to  disregard  contract  owner 
voting  instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  that 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Fund,  to  withdraw  its  separate 
accounts  investment  therein,  and  no 
charge  or  penalty  will  be  imposed  as  a 
resuh  of  such  withdrawal.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Plan's  decision  to  disregard  Plan 
participant  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Plan  may  be 
required,  at  the  election  of  the  relevant 
Fund,  to  withdraw  its  investipent  in 
such  Fund,  and  no  charge  or  penalty 
will  be  imposed  as  a  result  of  such 
withdrawal.  The  responsibility  to  take 
remedial  action  in  the  event  of  a  Board 
determination  that  a  material 
irreconcilable  conflict  exists  and  to  bear 
the  cost  of  such  remedial  action  will  be 
a  contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Plans  under  their  agreements  governing 
their  participation  in  the  Funds,  and 
these  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of 
Contract  owners  and  Plan  participants. 
For  purposes  of  this  Condition  4.  a 
majority  of  the  disinterested  diredorsof 
the  applicable  Board  will  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  the  relevant  Fund  or  AOFMI  be 
required  to  establish  a  new  funding 
medium  for  any  Contract.  No 
Participating  Insurance  Company  shall 
be  required  hy  this  Condition  4  to 
establish  a  new  funding  medium  for  any 
Contract  if  any  offer  to  do  so  has  been 
detained  by  a  vote  of  a  majority  of  the 
Contract  owners  materially  and 
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adversely  affected  by  the  material 
irreconcilable  conflict.  Further,  no  Plan 
shall  be  required  by  this  Condition  4  to 
establish  a  new  funding  medium  for 
such  Plan  if:  (a)  A  majority  of  Plan 
participants  materially  and  adversely 
affected  by  the  irreconcilable  material 
conflict  vote  to  decline  such  offer,  or  (b) 
pursuant  to  governing  Plan  documents 
and  applicable  law.  the  Plan  makes  such 
decision  without  Plan  participant  vote. 

5.  The  determination  by  any  Board  of 
the  existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  in  writing  promptly  to  all 
Participants. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Contract  owners  so  long 
as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  Contract 
owners.  Accordingly,  Participating 
Insurance  Companies  will  vote  shares  of 
a  Fund  held  in  their  separate  accounts 
in  a  manner  consistent  with  voting 
instructions  timely  received  from 
contract  owners.  Each  Participating 
Insurance  Company  will  also  vote 
shares  for  which  it  has  not  received 
timely  voting  instructions  from  contract 
owners  as  well  as  shares  which  the 
Participating  Insurance  Company  itself 
owns,  in  the  same  proportion  as  those 
shares  for  which  voting  instructions 
from  contract  owners  are  timely- 
received.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  of  their  separate 
accounts  participating  in  the  Funds 
calculates  voting  privileges  in  a  manner 
consistent  with  other  Participating 
Insurance  Companies.  The  obligation  to 
calculate  voting  privileges  in  a  manner 
consistent  with  all  other  separate 
accounts  investmg  in  the  Funds  will  be 

a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing  their 
participation  in  the  Funds.  Each  Plan 
will  vote  as  required  by  applicable  law 
and  governing  Plan  documents. 

7.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict  of  interest, 
notifying  Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  meetings  of  the  appropriate  Board 
or  other  appropriate  records,  and  such 
minutes  or  other  records  shall  be  made 
available  to  the  Commission  upon 
request. 

8.  Each  Fund  will  notify  all 
Participating  Insurance  Companies  that 
separate  account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 


shared  funding  may  be  appropriate. 
Each  Fund  will  disclose  in  its 
prospectus  that:  (a)  AOF  is  intended  to 
be  a  funding  vehicle  for  variable  annuity 
and  variable  life  insurance  contracts 
offered  by  various  insurance  companies 
and  for  qualified  pension  and  retirement 
plans;  (b)  due  to  differences  of  tax 
treatment  and  other  considerations,  the 
interests  of  various  Contract  owners 
participating  in  AOF  and  the  interests  of 
Plans  investing  in  AOF  may  conflict; 
and  (c)  the  Board  will  monitor  events  in 
order  to  identify  the  existence  of  any 
material  irreconcilable  conflicts  of 
interest  and  to  determine  what  action,  if 
any,  should,be  taken  in  response  to  any 
such  conflict. 

9.  Each  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  will  be  the  persons  having  a 
voting  interest  in  the  shares  of  the  Fund) 
and,  in  particular,  each  Fund  will  either 
provide  for  annual  shareholder  meetings 
(except  insofar  as  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act 
(although  the  Funds  are  not  one  of  the 
trusts  described  in  the  Section  16(c)  of 
the  1940  Act),  as  well  as  with  Section 
16(a)  of  the  1940  Act  and.  if  and  when 
applicable.  Section  16(b)  of  the  1940 
Act.  Further,  each  Fund  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  and  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

10.  If  and  to  the  extent  that  Rule  6e- 
2  or  Rule  6e-3(T)  under  the  1940  Act 
are  amended,  or  Rule  6e-.3  under  the 
1940  Act  is  adopted,  to  provide 
exemptive  relief  from  any  provision  of 
the  1940  Act  or  the  rules  promulgated 
thereunder,  with  respect  to  mixed  or 
shared  funding,  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  the  application 
summarized  in  this  notice,  then  the 
Funds  and/or  Participating  Insurance 
Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T),  as 
amended,  or  Rule  6e-.3,  as  adopted,  to 
the  extent  that  such  rules  are  applicable. 

11.  The  Participants,  at  least  annually, 
will  submit  to  the  Boards  such  reports, 
materials,  or  data  as  the  Boards  may 
reasonably  request  so  that  the  Boards 
may  fully  carry  out  the  obligations 
imposed  upon  them  by  the  conditions 
contained  in  this  Application.  Such 
reports,  materials,  and  data  will  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  applicable  Boards. 


The  obligations  of  the  Participants  to 
provide  these  reports,  materials,  and 
data  upon  the  reasonable  request  of  the 
Boards,  shall  be  a  contractual  obligation 
of  all  Participants  under  their 
agreements  governing  their  participation 
in  the  Funds. 

12.  If  a  Plan  should  ever  become  ar 
holder  often  percent  or  more  of  the 
assets  of  a  Fund,  such  Plan  will  execute 
a  participation  agreement  with  the 
applicable  Fund.  A  Plan  will  execute  an 
application  containing  an 
acknowledgment  of  this  condition  upon 
such  Plan's  initial  purchase  of  the 
shares  of  any  Fund. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc.  97-1558  Filed  1-22-97;  8:45  am) 

BILUNG  CODE  8010-01-M 


Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  27,  1997. 

A  closed  meeting  will  be  held  on 
Tuesday,  January  28,  1997,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  January 
28,  1997,  at  10:00  a.m.,  will  be': 

Injunction  of  injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 
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At  times,  changes  in  Commission 
priorities  alterations  in  the  scheduUng 
of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  idded,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated;  January  21,  1997. 
Jonathan  G.  Katz, 

Spcretar}'. 

|FR  Doc.  97-1819  Filed  1-21-97;  8:45  ami 
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[Release  No.  34-38169;  File  No.  SR-CBOE- 
96-72] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  RAES  Order  Size  for 
Interest  Rate  Options 

January  14, 1997. 

On  November  26,  1996,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),»  and 
Rule  19b-4  thereunder,^  a  proposed  rule 
change  to  amend  Exchange  Rule  23.7, 
"RAES,"  to  increase  the  maximum  size 
of  interest  rate  option  orders  eligible  for 
entry  into  the  CBOE's  Retail  Automated 
Execution  System  ("RAES")  from  10  or 
fewer  contracts  to  100  or  fewer 
contracts. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  12,  1996.^  No 
comments  were  received  on  the 
proposal. '» 

The  CBOE  proposed  to  amend  CBOE 
Rule  23.7(ii)  to  increase  the  maximum 
size  of  orders  in  CBOE  interest  rate 
options  which  are  eligible  for  execution 
through  RAES  from  10  or  fewer 
contracts  to  100  or  fewer  contracts.  The 
proposed  increase  in  the  maximum  size 
of  RAES-eligible  interest  rate  option 


M5U.S.C.  78s(b)(l)(T988). 

2l7CFR240.19b-4(1996). 

^See  Securities  Exchange  Act  Release  No.  38022 
(December  5.  1996).  61  FR  65422. 

*  The  CBOE  supplemenled  its  proposals  with  a 
letter  explaining  that  the  proposed  rule  change  is 
designed  to  encouragt  customer  demand  in  interest 
rate  options  and  to  allow  the  CBOE  to  compete 
effectively  with  markets  for  other  interest  rate 
derivatives,  which  fill  orders  to  a  depth  of  100 
contracts.  See  Letter  from  Debora  E.  Barnes.  Senior 
Attorney.  CBOE,  to  Yvonne  Fraticelli.  Attorney. 
Options  and  Derivatives  Regulation.  Division  of 
Market  Regulation  ("Division").  Commission,  dated 
December  13.  1996  ("December  13  Letter"). 


orders  will  apply  to  all  classes  of 
interest  rate  options. ^ 

The  proposed  rule  change  is  designed 
to  allow  the  Exchange  to  compete 
effectively  with  other  markets  that  trade 
interest  rate  derivatives.^  According  to 
the  CBOE,  much  of  the  trading  in 
interest  rate  derivatives  currently  occurs 
in  markets  where  transaction  sizes  are 
larger  than  are  eligible  for  automatic 
execution  through  RAES  at  the  CBOE. 

Specifically,  the  CBOE  notes  that 
because  the  TYX  interest  rate  contract 
offered  to  the  CBOE  represents 
approximately  one-tenth  (1/lOth)  of  the 
value  of  the  underlying  government 
securities,  the  current  eligible  order 
limit  often  contracts  is  essentially 
equivalent  in  value  to  only  one  U.S. 
Treasury  Bond  option.  The  Exchange 
believes  that  the  proposed  increase  in 
the  maximum  size  of  orders  for  CBOE 
interest  rate  options,  such  as  the  TYX, 
that  are  eligible  for  execution  through 
RAES  (essentially  a  "10-lot"  in  the 
Treasury  Bonds  themselves),  will 
provide  a  more  meaningful  limit  for 
institutional  customers. 

The  CBOE  believes  that  the  proposed 
rule  change  will  not  impose  any 
significant  burdens  on  the  operation  and 
capacity  of  RAES,  but  instead  will 
increase  the  efficiency  of  the  Exchange's 
operations  by  expanding  the  number  of 
orders  that  are  eligible  for  automatic 
execution  and  by  reducing  manual 
processing.  Finally,  the  CBOE  believes 
that  the  rule  change  will  not  have  a 
negative  impact  on  the  capacity.-' 
security  or  integrity  of  RAES. 

By  expanding  the  maximum  size  of 
orders  in  CBOE  interest  rate  options 
which  are  eligible  for  execution  through 
RAES  from  10  or  fewer  contracts  to  100 
or  fewer  contracts,  the  Exchange 
believes  that  the  proposed  rule  change 
will  better  serve  the  needs  of  the  CBOE's 
public  customers  and  the  Exchange 
members  who  make  a  market  for  such 
customers.  The  CBOE  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 


rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  and  Section 
llA.^  Specifically,  the  Commission 
finds  thai  the  CBOE's  proposal  will 
facilitate  transaction  in  set:urities  and 
protect  investors  and  the  public 
interest."  The  Commission  believes  that 
providing  for  the  automatic  execution  of 
larger  customer  orders  in  interest  rate 
options  will  provide  for  more  efficient 
handling  and  reporting  of  orders  in 
interest  rate  options,  thereby  improving 
order  processing  and  turnaround  time.^ 
In  addition,  the  Commission  believes 
that  public  customers  may  benefit  from 
the  proposal  because  their  interest  rate 
option  orders  for  up  to  100  contracts 
may  be  executed  automatically  at  the 
displayed  market  quote.  Public 
customers  also  will  have  the  benefit  of 
receiving  nearly  instantaneous 
executions  and  confirmations  for 
interest  rate  option  orders  of  up  to  100 
contracts. 

The  CBOE  has  stated  that  the  proposal 
will  allow  the  Exchange  to  compete 
more  effectively  with  other  markets  that 
trade  interest  rate  derivatives. 
Accordingly,  the  Commission  believes 
that  the  proposal  may  help  the  CBOE  to 
attract  order  How,  thereby  increasing  the 
depth  and  liquidity  of  the  CBOE's 
market  for  interest  rate  options,  to  the 
benefit  of  all  market  participants.  In 
addition,  the  proposal  may  benefit 
investors  by  providing  them  with 
additional  financial  products  with 
which  to  implement  their  trading 
strategies. 

The  Commission  notes  that  it  has 
approved  proposals  by  other  options 
exchanges  allowing  comparable 
increases  in  the  number  of  option 
contracts  eligible  for  automatic 
execution.'" 


^Currently,  the  CBOE  offers  four  interest  rale 
options,  including  the  following:  IRX  (3-monlh 
Treasury  Bill),  FVX  (5-year  Treasury  Note);  TNX 
(10-year  Treasury  Note):  and  TYX  (30-year  Troasun,' 
Bond). 

'^See  December  13  l-etter.  supra  note  4. 


"  15  use   78f  and  78k-l  (1988) 

"In  approving  the  rule,  the  Commission  has 
considered  the  proposed  rules  imjjaci  on 
efficiency,  competition,  and  capita!  formation   IS 
U.S.C  78c(n. 

"The  CBOE  expects  that,  initially,  the  increased 
RAES  order  size  eligibilitv  will  be  utilized  only  lor 
TYX  option.s  Telephone  conversation  between 
Debora  E  Barnes,  Senior  Attorney  CBOE.  and 
Yvonne  Fraticelli,  .Miornev.  Office  of  Market 
Supervision,  Division  Commission,  on  January  13. 
1997 

'".See  eg    Securities  Exchange  Act  Relea.se  Nri.s 
36601  (Decemtjer  18,  19951.  60  FR  66817  (Dec ember 
26,  1995)  (order  approving  File  No  SR-PHl.X-95- 
39)  (increasing  the  maximum  automatic  exiH.utlon 
order  size  eligibility  for  public  customer  ortlers  for 
all  equity  and  index  option-s  to  50  rontractsl.  33476 
(lanuary  13.  1994),  59  FR  3140  (January  20,  1994) 
(order  approving  File  No  SR-.\mex-93-33l 
(increasing  the  size  of  |a(>an  Index  option  orders 
eligible  for  automatic  execution  to  99  contracts); 
30290  Oanuary  27.  1992i,  57  FR  4072  (February  3, 
1992)  lordcr  approving  File  No,  SR-Amex-91-27) 
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In  addition,  the  Commission  has 
approved  a  CBOE  proposal  to  increase 
to  100  the  firm  quote  contract  size 
minimum  applicable  to  Designated 
Primary  Market  Makers  in  classes  of 
interest  rate  options  for  which  Public 
Automated  Routing  System  ("PAR") 
workstations  are  available."  The 
Commission  believes  that  the  CBOK's 
current  proposal  is  consistent  with  the 
Exchange's  earlier  proposal  to  increase 
the  firm  quote  contract  size  for  classes 
of  interest  rate  options  for  which  PAR 
workstations  are  available. 

Finally,  based  on  representations  from 
the  CBOE,  the  Commission  believes  that 
increasing  the  size  of  the  interest  rate 
option  orders  eligible  for  execution 
through  RAES  will  not  expose  the 
CBOE's  options  markets  to  risk  of  failure 
or  operational  breakdown.  In  particular, 
the  CBOE  represents  that  the  proposal 
will  not  impose  significant  burdens  on 
the  operation  and  capacity  of  RAES,  nor 
will  it  have  a  negative  impact  on  the 
security  or  integrity  of  RAES. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-CBOE-96- 
72)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Margaret  H.  McFarland. 

Deputy  Secretary 

IFR  Doc.  97-1560  Filed  1-22-97;  8:45  am) 
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[Release  No.  34-36175;  File  No.  SR-NASD- 
96-55] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting 
Accelerated  Approval  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  1  of 
Proposed  Rule  Change  Relating  to 
Primary  Market  Maker  Standards 

Idnuary  15,  1997. 

I.  Introduction 

On  December  2.1,  1996.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "A.ssociation")  filed  with 
the  Securities  and  Exchange 


(providing  for  aulomalic  execution  of  public 
customer  orders  of  up  to  100  MidQjp  400  Index 
option  contracts);  25950  duly  28.  1088),  53  PR 
29293  (.^ugusl  3.  1988)  (order  dpproving  File  No. 
SR-Amex-a7-20)  (increasing  the  number  of 
Institutional  Index  options  eligible  for  automalic 
execution  to  100  contracts). 

' '  See  Securities  Exchange  Act  Relea.se  No.  34876 
(October  21.  1994).  59  FR  5t226  (October  28.  1994) 
(order  approving  File  No  SK-CBOE-94-17). 

'M5U.S.C78»(b)(2). 
'M7CFR200.30-3(a)(12). 


Commission  ("Commission"  or  "SEC") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder^  a 
proposed  rule  change  to  waive  the 
Nasdaq  Primary  Market  Maker 
standards  for  the  remainder  of  the 
current  pilot  period  of  the  Nasdaq  Short 
Sale  Rule. '  The  proposed  rule  change 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
38091  (December  27,  1996).  62  FR  778 
(January  6,  1997)  ("Notice  of  Proposed 
Rule  Change"). •»  On  January  10,  1997, 
the  NASD  submitted  Amendment  No.  1 
to  waive  the  Nasdaq  Primary  Market 
Maker  standj^rds  on  a  phase-in 
schedule.^  This  order  approves  the 
proposed  rule  change,  including 
Amendment  No.  1,  on  an  accelerated 
basis. 

II.  Description  of  the  Proposal 

The  NASD  has  proposed  to  suspend 
the  use  of  the  Primary  Nasdaq  Market 
Maker  ( "PMM")  qualification  criteria 
found  in  Rule  4612  (a)  ai  d  (b)  of  the 
Na.sdaq  market  maker  Requirements  of 
the  NASD  Rules.  Under  existing  Rule 
4612,  a  registered  Nasdaq  market  maker 
may  be  deemed  to  be  a  PMM  in  a 
National  Market  Security  if  the  market 
maker  meets  two  of  three  criteria:  (1) 
The  market  maker  maintains  the  best 
bid  or  best  offer  as  shown  on  Nasdaq  no 
less  than  35%  of  the  time;  (2)  a  market 
maker  maintains  a  spread  no  greater 
than  102%  of  the  average  dealer  spread; 
and  (3)*tio  more  than  .507o  of  a  market 
maker's  quotation  changes  occur 
without  a  trade  execution.  In  addition, 
if  a  registered  market  maker  meets  only 
one  of  the  above  criteria,  it  may 
nevertheless  qualify  as  a  PMM  if  the 
market  maker  accounts  for  volume  at 
least  lV;j  times  its  proportionate  share  of 
overall  volume  in  the  stock.  The  review 
period  for  meeting  any  of  these  criteria 
is  one  calendar  month.  The  PMM 
qualification  criteria  is  reviewed  by 
Nasdaq  to  determine  which  Nasdaq 
market  makers  will  receive  the  PMM 


■15U.S.C.  78s(b)(l). 

■"  17  CFR  240.196-4. 

^On  November  1,  1996,  the  Commission 
extended  the  pilot  period  of  the  NASU  Short  Sale 
Rule.  Rule  3350,  through  October  1,  1997. 
Securities  Exchange  Act  Release  No.  37917 
(November  1,  1996)  61  FR  57934  (November  8, 
1996). 

'The  Nasdaq  Board  has  unanimously  approved 
the  filing  of  the  proposed  rule  change  regarding  the 
suspension  of  Primary  Market  Maker  standards.  See 
Letter  to  Holly  Smith.  As.-iociate  Director.  Division 
of  Market  Regulation.  SEC:,  from  Eugene  A.  Ixipez. 
the  Na.sdaq  Slock  Market,  Inc..  dated  lanuarv  9, 
1997. 

'  See  letter  to  Holly  Smith,  Associate  Director, 
Division  of  Market  Regulation.  SEC.  from  Robert  E. 
Aber.  The  IMasdaq  Stock  Market,  Inc..  dated  January 
14.  1997. 


designation.  The  PMM  designation 
allows  a  Nasdaq  market  maker  to  avail 
itself  of  the  short  sale  exemption  under 
NASD  Rule  3350(c)(1).  The  NASD  has 
proposed,  on  a  phase-in  basis,  to 
suspend  the  PMM  qualification  criteria 
for  Nasdaq  National  Market  ("NNM") 
securities  and,  accordingly,  deem  all 
registered  market  makers  in  such 
securities  a  PMM. 

III.  Discussion 

In  August  1996,  the  Commission 
adopted  a  new  rule  and  amendments  to 
an  existing  rule  that  are  scheduled  to  go  - 
into  effect  on  January  20,  1997. ^  Upon 
commencement  of  the  Order  Execution 
Rules,  over-the-counter  ("OTC")  market 
makers  will  be  representing  certain 
customer  limit  orders  in  their  quotations 
and  frequently  executing  customer  limit 
orders  in  a  manner  very  different  from 
today.  Moreover,  under  an  amendment 
to  the  Quote  Rule,  electronic 
communications  networks  ("ECNs") 
will  be  entering  quotations  and 
executions  in  the  Nasdaq  Stock  Market 
in  a  manner  which  heretofore  was 
reserved  for  registered  market  makers.'' 
The  Commission  has  acknowledged  that 
the  Order  Execution  Rules  represent  a 
major  change  in  the  way  OTC  market 
makers  display  and  execute  orders  in 
the  Nasdaq  Stock  Market. 

While  the  Order  Execution  Rules  are 
anticipated  to  contribute  to  more 
vigorous  quotation  competition,  the 
additional  quotations  will  alter  the  data 
used  in  determining  the  PMM 
designation.  A  quote  reflecting  a 
customer  limit  order  will  be 
indisti.-guishable  from  a  proprietary 
quote  of  a  market  maker.  Inclusion  of 
customer  limit  orders  in  a  market 
maker's  quote  can  narrow  the  market 
maker's  spread,  as  well  as  the  number 
of  quotation  changes  the  market  maker 
effects.  The  display  of  ECN  prices  into 
the  Nasdaq  montage,  which  also  will 


'See  Securities  Exchange  Act  Release  No. 
37619A  (September  6.  1996).  61  FR  48290 
(September  12,  1996)  adopting  Rule  11  Acl-4 
("Limit  Order  Display  Rule")  and  amendments  to 
Rule  llAcl-1  ("Quote  Rule")  (collectively  the 
"Order  Execution  Rules").  See  also  Securities 
Exchange  Act  Release  Nos.  38110  (January  2.  1997). 
62  FR  1279  (January  9.  1997)  (revising  the  effective 
date  of  the  Order  Execution  Rules  to  January  13. 
1997);  and  38139  (January  8,  1997)  (revising  the 
effective  date  of  the  Order  Execution  Rules  until 
January  20.  1997). 

'  Rule  1  lAcl-l(c)(5)  requires  a  market  maker  to 
display  in  its  quote  any  better  priced  order  the 
market  maker  places  into  an  electronic 
communications  network  ("ECN  Amendment"). 
Alternatively,  the  ECN  Amendment  provides  an 
exception  to  the  market  maker's  display  obligation 
that  depends  upon  the  ECN  itself  displaying  its 
best-priced  orders,  entered  therein  by  a  market 
maker  or  specialist,  and  allowing  brokers  and 
dealers  to  access  such  orders  ("ECN  Display 
Amendment"). 


accepting  c 
risk  of  losir 
which  cons 
effect!  vene; 
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that  the  cor 
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the  maket  n 
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8  See  NASD  I 
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include  customer  limit  orders,  will 
further  influence  the  data  that  Nasdaq 
calculates  in  determining  a  market 
maker's  status  as  a  PMM. 

As  a  result,  the  quote  conditions  on 
which  the  PMM  standards  are  based 
will  change  significantly  and  will  no 
longer  reliably  reflect  the  quality  of  the 
market  provided  by  the  market  maker, 
making  the  current  PMM  standards 
unpredictable  for  market  makers. 
Without  such  PMM  designation,  a 
Nasdaq  market  maker  is  not  permitted 
to  effect  a  short  sale  in  a  NNM  Security 
at  or  below  the  current  best  bid  when 
the  current  best  bid  displayed  by 
Nasdaq  is  below  the  preceding  best  bid 
in  the  security." 

The  inability  of  a  market  maker  to 
predict  and  obtain  the  PMM 
designation,  and  therefore  .sell  short  as 
part  of  its  bona  fide  market  making 
activity,  may  cause  the  withdrawal  of 
some  market  makers  thereby  reducing 
liquidity  and  continuity  in  the  market. 
Moreover,  the  Commission  believes  that 
a  market  maker  could  be  deterred  from 
accepting  customer  limit  orders  by  the 
risk  of  losing  its  PMM  designation, 
which  consequently  could  impede  the 
effectiveness  of  the  Limit  Order  Display 
Rule.  The  Commission  further  believes 
that  the  continued  use  of  the  PMM 
qualification  criteria,  when  the  data 
used  is  not  an  accurate  assessment  of 
the  maket  marker's  own  independent 
quotation,  would  be  inequitable  and 
cause  an  unintended  burden  on 
competition.  The  Commission 
concludes  that  the  suspension  of  the 
current  NASD  PMM  qualification 
criteria  on  a  temporary  basis  is 
consistent  with  the  Act,  and  for  the 
smooth  implementation  of  the  Order 
Execution  Rules. 

The  Order  Execution  Rules  contain 
phase-in  periods  to  ensure  an  orderly 
transition  and  to  permit  market 
participants  an  opportunity  to  obtain 
experience  over  a  manageable  set  of 
securities.^  Consequently,  the 
suspension  of  PMM  qualification 
criteria  will  also  operate  on  a  phase-in 
schedule  that  parallels  the  phase-in 
period  of  the  ECN  Amendment.  On  the 
first  business  day  of  the  month 
following  each  phase-in  period  of  the 
ECN  amendment,  the  PMM  qualification 
criteria  will  be  suspended  and  all 
registered  Nasdaq  market  makers  in 
such  securities  will  be  designated  a 
PMM.  For  example,  on  February  3,  1997 


8See  NASD  Rule  3350. 

''See  Securities  Exchange  Act  Release  Nos. 
376I9A  (September  6.  1996),  61  FR  48290 
(September  12,  1996),  38110  (January  2.  1997):  62 
FR  1279  (January  9.  1997):  and  38139  (January  8. 
1997)  (outlining  the  phase-in  dates  for  the  Limit 
Order  Display  Rule  and  the  ECN  Amendment). 


all  Nasdaq  registered  market  makers  in 
the  first  fifty  securities  being  phased-in 
under  the  ECN  AmeHdment,  effective 
January  20,  1997,  will  be  a  designated 
PMM.'°  The  Commission  expects  the 
NASD  to  develop  new  standards  as  soon 
as  practicable  after  the  Order  Execution 
Rules  become  effective.  As  a  result,  the 
Commission  is  approving  the  rule 
change  on  a  pilot  basis  through  Julv  1, 
1997. 

IV.  Solicitation  of  Comments  on 
Amendment  No.  1 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
4.'i0  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  Amendment 
No.  1  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  1  between  the  Commission  and  any 
persons,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-96-55  and  should  be 
submitted  [insert  date  21  days  from  date 
of  publication).  a 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD,  and 
in  particular  Sections  15A(b)(6), 
15A(b)(9),  and  15A(b)(ll).  In  addition, 
the  Commission  finds  that  the  rule 
change  is  consistent  with  the 
Congressional  objectives  for  the  equity 
markets,  .set  out  in  Section  11  A,  of 
achieving  more  efficient  and  effective 
market  operations,  fair  competition 
among  brokers  and  dealers,  and  the 
economically  efficient  execution  of 
investor  orders  in  the  best  market.  The 
Commission  further  believes  that 
maintaining  the  existing  PMM 
qualification  criteria  beyond  January  20, 
1997  will  likely  frustrate  the  operation 
of  the  Order  Execution  Rules. 
Accordingly,  the  Commission  finds 


good  cause  for  approving  the  proposed 
rule  change  and  Amendment  No.  1  to 
suspend  the  PMM  qualification  criteria 
prior  to  the  thirtieth  day  after  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register. 

h  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (NASI3-96-55)  be 
and  hereby  is  approved,  with  the  first 
phase-in  effective  February  1.  1997, 
until  July  1.  1997. 

For  the  Ck)mmis.sion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '■' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Dof:.  97-1.559  Filed  1-22-97;  8:45  am| 
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TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1996,  as 
Amended  by  Public  Law  104-13; 
Proposed  Collection;  Comment 
Request 

agency:  Tennessee  Valley  Authority. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  bv  the  Paperwork  Reduction 
Art  of  1995  (44  U.S.C.  Chapter  35.  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  1.320.8(d)(1).  Requests  for 
information,  including  copies  of  the 
information  colle<:tion  proposed  and 
supporting  documentation,  should  be 
directed  to  the  Acting  Agency  Clearance 
Officer:  Wilma  H.  Mc:Cauley,  Tennessee 
Valley  Authority,  1101  Market  Street 
(WR  4Q),  Chattanooga,  Tennessee 
37402-2801; (423)  751-2523 

Comments  should  be  sent  to  the 
Acting  Agency  Clearance  Officer  no 
later  than  March  24,  1997. 

SUPPLSilENTARY  INFORMATION: 

Type  of  Request:  Regular  submission, 
propo-sal  to  extend  a  currently  approved 
collection  of  information  (OMB  control 
number  3316-0100), 

Title  of  Information  Collection: 
Compari.son  of  Factors  Influencing 
Minority  and  Non-minority 
Representation  in  State  and  Federal 
Natural  Resource  Professions. 

Frequency  of  Use:  On  occ:asion. 

Type  of  Affected  Public:  Individuals 
or  households,  .state  or  local 


'"See  Letter  from  S.  William  Broka.  Senior  Vice 
President,  Trading  4  Market  Service,  The  Nasdaq 
Stock  Market.  Inc..  dated  December  23.  1996. 


"15U,S.C  78s(b)(2)  (1988). 
"17  CFR  300.3fr-3(a)(12)  (1996). 
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governments.  Federal  agencies  or 
employees. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Coc/e.  452. 

Estimated  Number  of  Annual 
Responses:  2,000. 

Estimated  Total  Annual  Burden 
Hours:  500. 

Estimated  Average  Burden  Hours  Per 
Response:  .25. 

Need  For  and  Use  of  Information: 
TVA  is  cooperating  with  22  other 
Federal  and  state  agencies  to  investigate 
selected  factors  which  may  influence 
minority  and  non-minority 
representation  in  state  and  Federal 
agency  natural  resource  professions.  A 
survey  of  natural  resource  professions  in 
the  Southeastern  United  States  will  be 
conducted  to  determine  (1)  the  diversity 
in  the  workforce  and  job 
responsibilities,  (2)  factors  that  promote 
or  preclude  job  satisfaction,  (3) 
educational  backgrounds  attained  and 
needed  by  inservice  professions,  and  (4) 
conceptual  framework  for  career 
selection  by  and  retention  of  minorities 
in  natural  resource  professions.  Results 
of  the  study  may  provide  strategies  for 
state  and  Federal  agencies  to  refine 
minority  ret;ruitment  and  retention 
programs,  personnel  planning,  and 
career  counseling. 
William  S.  Moore, 

Senior  Manager,  Administrative  Services. 
|FK  Doc.  97-1585  File<i  1-22-97;  8:45  am) 

BiLLJNG  CODE  8120-Oe-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  tfie  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Department  of  Transportation 

(DOT). 

action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  e^  seq).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  burden. 
The  Federal  Register  Notice  with  a  60- 
day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  0<;tober 
22,  1996  jFR  61.  page  54833 1. 
DATES:  Comments  must  be  submitted  on 
or  l)efore  February  24.  1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
ludith  Street.  Federal  Aviation 
Administration.  Corporate  Information 
Division,  ABC-lOO,  800  Independence 
Ave..  SW.,  (202)  267-9895,  Washington, 
DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Suspected  Unapproved  Part 
Notification. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0552. 

Form  Number:  FAA  Form  8120-11. 

Affected  Public:  Manufacturers,  repair 
station  operators,  owner/operators. 

Abstract:  The  information  collected 
on  the  FAA  Form  8120-11  will  be 
reported  by  manufacturers,  repair 
station  operators,  owner/operators,  or 
the  general  public  who  wish  to  report 
suspected  unapproved  parts  to  the  FAA. 
The  notification  information  is 
collected,  correlated,  and  used  to 
determine  if  an  unapproved  part 
investigation  is  in  fact  warranted. 

Estimated  Annual  Burden:  The  total 
annual  burden  is  60  hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW., 
Washington.  DC  20503,  Attention  FAA 
Desk  OfTicer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
r;larity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  January  16, 
1997 

Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

IFR  Doc.  97-1581  Filed  1-22-97;  8:45  am) 

BILUNG  CODE  4910-«2-P 

Federal  Railroad  Administration 

Mag  lev  Study  Advisory  Committee; 
Notice  of  Second  Meeting 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 


ACTION:  Notice  of  second  meeting  of  the 
Maglev  Study  Advisory  Committee. 

SUMMARY:  As  required  by  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  and  41 
CFR  101-6.1015(b),  the  Federal  Railroad 
Administration  (FRA)  gives  notice  of  the 
second  meeting  of  the  Maglev  Study 
Advisory  Committee  ("MSAC").  The 
purpose  of  the  meeting  is  to  advise 
DOT/FRA  on  the  Congressionally 
mandated  study  of  the  near-term 
applications  of  maglev  technology  in  the 
United  States. 

DATES:  The  second  meeting  of  the 
MSAC  is  scheduled  for  8:30  a.m.  EST  on 
Thursday,  February  6,  1997. 
Adjournment  is  expected  prior  to  5:00 
pm.  Decisions  with  respect  to  future 
meetings  will  be  made  at  this  meeting, 
and  from  time  to  time  thereafter.  Notice 
of  future  meetings  will  be  published  in 
the  Federal  Register. 
ADDRESSES:  The  second  meeting  of  the 
MSAC  will  be  held  in  the  7th  floor 
Conference  Room  at  FRA  Headquarters, 
1120  Vermont  Avenue  NW, 
Washington,  D.C.  The  meeting  is  open 
to  the  public  on  a  first-come,  first-served 
basis  and  is  accessible  to  individuals 
with  disabilities.  Those  with  special 
needs  should  inform  Mr.  Mongini  5 
days  in  advance  of  the  meeting  so  that 
appropriate  facilities  can  be  provided. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arrigo  Mongini,  Deputy  Associate 
Administrator  for  Railroad 
Development,  FRA  RDV-2,  400  7th 
Street,  S.W.,  Washington.  D.C.  20590. 
(2021-632-3286. 
Jolene  M.  Molitoris, 
Administrator. 

IFR  Doc.  97-1555  Filed  1-22-97;  8:45  am) 
BILUNG  CODE  491(M)fr-P 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  33335] 

Reading  Blue  Mountain  and  Northern 
Railroad  Company;  Corporate  Family 
Transaction  Exemption;  East  Mahanoy 
&  Hazleton  Railroad  Company 

Reading  Blue  Mountain  and  Northern 
Railroad  Company  (RBMN)  and  East 
Mahanoy  &  Hazleton  Railroad  Company 
(EMHR),'  Class  III  railroads,  have  jointly 
filed  a  verified  notice  of  exemption.  The 


'  RBMN  and  EMHR  are  wholly  owned  by  Andrew 
M.  Muller.  Ir.  RBMN  owns  and  operates 
approximately  235  mile.s  of  rail  line  in  the 
Commonwealth  of  Pennsylvania.  EMHR  owns  and 
operates  approximately  10  miles  of  rail  line  in  the 
Commonwealth  of  Pennsylvania.  The  lines  of 
RBMN  and  EMHR  connect  through  overhead 
trackage  rights  over  lines  owned  by  Consolidated 
Rail  Corporation. 


S«i.«i2 
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exempt  transaction  is  a  merger  of  EMHR 
into  RBMN. 

The  earliest  the  transaction  could  be 
consummated  was  January  9,  1997,  the 
effective  date  of  the  exemption  (7  days 
after  the  exemption  was  filed). 

EMHR  is  currently  not  handling  any 
traffic.  If  traffic  becomes  available  and 
operations  are  resumed  on  the  EMHR 
lines,  RBMN  represents  that  it  will  be 
able  to  handle  such  operations.  The 
merger  will  reduce  administrative 
expenses  associated  with  managing  two 
corporate  entities. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33335,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Eric  M.  Hocky,  Esq.,  Gollatz,  Griffin  & 
Ewing,  F.C.,  213  West  Miner  Street,  P.O. 
Box  796,  West  Chester,  PA  19381-0796. 

Decided:  January  15.  1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  97-1612  Filed  1-22-97;  8:45  am] 
BIUJNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

lanuary  14.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Departmental  Office/Oflnce  of  Data 
Management 

OMB  Number:  1505-0018. 

Form  Number:  TreasuT\  International 
Capital  Form  BL-2/BL-2(SA). 

Type  of  Review:  Extension. 

Title:  Custody  Liabilities  of  Reporting 
Bank,  Brokers  and  Dealers  to  Foreigners. 
Payable  in  Dollars. 

Description:  Form  BL-2/BL-2(SA)  is 
required  by  law  (22  USC  95a,  22  USC 
286f  and  3103).  It  is  designed  to  collect 
timely  and  reliable  information  on 
international  capital  movements, 
including  data  on  the  custody  liabilities 
of  banks,  dollar  claims  of  U.S.  banks, 
other  depository  institutions,  brokers 
and  dealers,  vis-a-vis  foreigners,  payable 
in  dollars. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Burden  Hours  Per 
Respondent:  5  hours  each. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
9,000  hours. 

OM-3  Number:  1505-0020. 

Form  Number:  Treasury  International 
Capital  Form  BQ-2. 

Type  of  Review:  Extension. 

T/i/e;  Treasury  International  Capital 
Form  BQ-2,  Part  1 — Liabilities  to,  and 
Claims. 

Description:  Form  BQ-2  is  required 
by  law  (22  USC  95a,  22  USC  286f  and 
3103).  It  is  designed  to  collect  timely 
and  reliable  information  on  U.S. 
international  capital  movements, 
including  data  on  liabilities  and  claims, 
payable  in  foreign  currencies,  of  banks, 
other  depository  institutions,  brokers 
and  dealers,  and  their  domestic 
customers  vis-a-vis  foreigners. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Respondents: 
290. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reportmg  Burden: 
4,640  hours. 
Clearance  Officer:  Lois  K.  Holland  (202) 

622-1563,  Departmental  Offices, 

Room  2110.  1425  New  York  Avenue. 

NW,  Washington.  DC  20220. 
OMB  Reviewer:  Alexander  T.  Hunt  (202) 

395-7860,  Office  of  Management  and 

Budget,  Room  10202,  New  Executive 

Office  Building,  Washington.  DC 

20503. 
Lois  K.  Holland, 

I^parimental  Reports  Management  Officer 
IFRDm:.  97-1566  Filed  1-22-97;  8;45  ami 
BILLING  CODE  4810-2S-P 


Submission  for  OMB  Review; 
Comment  Request 

January  14.  1997 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collec;tion  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-1'3.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue',  NW,,  Washington,  DC  20220. 

Departmental  Office/Office  of  Foreign 
Assets  Control 

OMB  Number:  1505-0151. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  UNITA  (Angola)  Sanctions 
Regulations. 

Description:  The  UNITA  (Angola) 
Sanctions  Regulations  implement  the 
President's  declaration  of  a  national 
emergency,  E.O.  12865,  September  26, 
1993.  and  imposition  of  sanctions 
against  the  National  Union  for  the  Total 
Independence  of  Angola. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers  5. 

Estimated  Burden  Hours  Per 
Respondent/ Recardkeeper:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  10  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563.  Departmental  Offices, 
Room  2110.  1425  New  York  Avenue. 
N.W.,  Washington,  DC  20220. 
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OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
|FR  Doc:.  97-1,567  Filed  1-22-97;  8:45  am) 

aiLUNG  CODE  4810-2S-P 


Submission  for  OMB  Review; 
Comment  Request 

lanuarv  14.  1997 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirenient{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue^  NW..  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

0^fB  Number:  1512-0206. 

Form  Number:  ATP  F  51 10.41. 

Type  of  Review:  Extension. 

Title:  Miscellaneous  Requests  and 
Notices  for  Distilled  Spirits  plants. 

Description:  The  information 
provided  by  applicants  assists  ATF  in 
determining  eligibility  and  providing  for 
registration.  These  eligibility 
requirements  are  for  persons  who  wish 
to  establish  distilled  spirits  plant 
operations.  However,  both  statutes  and 
regulations  allow  variances  from 
i^gulations,  and  this  information  gives 
data  to  permit  a  variance. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
70,000. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
7,000  hours. 

OMB  Number:  1512-0523. 

Form  Number:  ATF  F  5300.27. 

Type  of  Review:  Extension. 

T/'f/e;  Certification  of  Compliance  wit 
State  and  Local  Law 

Description:  Applicants  for  a  Federal 
firearms  license  will  submit  a 
certification  that  they  are  in  compliance 
with  State  and  local  laws  and  that  they 
have  provided  notification  of  his  intent 
to  conduct  a  firearms  business  to  the 


chief  law  enforcement  officer  in  the 
locality  of  the  bu.5iness  premises. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
70,000. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
7,000  hours. 

OMB  Number:  1512-0524. 

Form  Number:  ATF  F  5300.27. 

Type  of  Review:  Extension. 

Title:  Federal  Firearms  Licensee 
Theft/Loss  Report. 

Description:  Thefts  or  losses  of 
firearms  from  the  inventory  or 
collection  of  a  Federal  firearms  licensee 
must  be  reported  to  the  Secretary  of 
Treasury  and  the  appropriate  local 
authorities  within  48  hours  of 
discovery.  This  form  contains  the 
minimum  information  necessary  for 
ATF  to  initiate  criminal  investigations. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
4.000. 

Estimated  Burden  Hours  Per 
Respondent:  24  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burc/en;  1,600  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachu.setts  Avenue.  N.W., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  39.5-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  97-1568  Filed  1-22-97;  8:45  ami 

BILUNG  CODE  48tO-31-P 


Submission  to  OMB  for  Review; 
Comment  Request 

January  14.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremenf(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 


Internal  Revenue  Service  (IRS) 

OMB  Number:  New. 
Form  Number:  None. 
Type  of  Review:  New  collection. 
Title:  Announcement  96-  Tip 
Reporting  Alternative  Commitment 
(Hairstyling  Industry). 

Description:  Information  is  required 
by  the  Internal  Revenue  Service  in  its 
Compliance  efforts  to  assist  employers 
and  their  employees  in  understanding 
and  complying  with  section  6053(a), 
which  requires  employees  to  report  all 
their  tips  monthly  to  their  employers. 
Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,200. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  15  hours. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  47,733  hours. 
OMB  Number:  New. 
Form  Number:  None. 
Type  of  Review:  New  collection. 
Title:  Announcement  96-  Tip  Rate 
Determination  Agreement  (Gaming 
Industry). 

Description:  Information  is  required 
by  the  Internal  Revenue  Service  in  its 
Compliance  efforts  to  assist  employers 
and  their  employees  in  understanding 
and  complying  with  section  6053(a), 
which  requires  employees  to  report  all 
their  tips  monthly  to  their  employers. 
Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  43  hours. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,342  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW,  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  97-1569  Filed  1-22-97;  8:45  am] 

BILUNG  CODE  4S3(M)1-P 


Submission  to  OMB  for  Review; 
Comment  Request 

January  14.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
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Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0736. 

Regulation  Project  Number:  LR-274- 
81  Final. 

Type  of  Review:  Extension. 

Title:  Accounting  for  Long-Term 
Contracts. 

Descr/pf /on.  These  recordkeeping 
requirements  are  necessary  to  determine 
whether  the  taxpayer  properly  allocates 
indirect  contract  costs  to  extended 
period  long-term  contracts  under  the 
regulations.  The  recordkeeping 
requirement  is  effective  for  taxable  years 
beginning  after  1982.  The  information 
will  be  used  to  verify  the  taxpayer's 
allocations  of  some  indirect  costs. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  10  hours,  1  minute. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  10,010  hours. 

OMB  Number:  1545-1049. 

Regulation  Project  Number:  IA-7-88 
Final,  T.D.  8379. 

Type  of  Review:  Extension. 

Title:  Excise  Tax  Relating  to  Gain  or 
Other  Income  Realized  by  Any  Person 
on  Receipt  of  Greenmail. 

Description:  The  final  regulations 
provide  rules  relating  to  the  manner  and 
method  of  reporting  and  paying  the 
nondeductible  50  percent  excise  tax 
imposed  by  section  5881  of  the  Internal 
Revenue  Code  with  respect  to  the 
receipt  of  greenmail. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 


Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
|FR  Doc.  97-1570  Filed  1-22-97;  8:45  am] 

BILUNG  CODE  483IM>1-P 


Submission  to  OMB  for  Review; 
Comment  Request 

January  15,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0430. 

Form  Number:  IRS  Form  4810. 

Type  of  Review:  Extension. 

Title:  Request  for  Prompt  Assessment 
Under  Internal  Revenue  Code  Section 
6501(d). 

Description:  Form  4810  is  used  to 
request  a  prompt  assessment  under 
Internal  Revenue  Code  (IRC)  6501(d). 
IRS  uses  this  form  to  locate  the  return 
to  expedite  processing  of  the  taxpayer's 
request. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 
Farms,  Federal  Government. 

Estimated  Number  of  Respondents: 
4,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 
Other  (as  necessary). 

Estimated  Total  Recordkeeping 
Burden:  2,000  hours. 

OMB  Number:  1545-1120. 

Regulation  Project  Number:  CO-18- 
90  Final. 

Type  of  Review:  Extension. 

Title:  Final  Regulations  Under  Section 
382  of  the  Internal  Revenue  Code  of 
1986;  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards. 

Description:  The  final  regulations 
provide  rules  for  the  treatment  of 
options  under  Internal  Revenue  Code 
(IRC)  section  382  for  purposes  of 
determining  whether  a  corporation 
undergoes  an  ownership  change.  The 
regulation  allows  for  certain  elections 
for  corporations  whose  stock  is  subject 
to  options. 


Respondents:  Business  or  other  for- 
profit. 
Estimated  Number  of  Respondents/ 

Recordkeepers:  75.150. 

Estimated  Burden  Hours  Per 

Respondent/Recordkeeper:  2  hours.  56 

minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 

Recordkeepmg  Burden:  220,575  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571.  1111  Constitution 
Avenue,  NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt  (202) 
395-7860.  Office  of  Management  and 
Budget,  Room  10226.  New  Executive 
Office  Building,  Washington,  IXZ 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

IFR  Doc.  97-1571  Filed  1-22-97.  8:45  ami 

BILUNG  CODE  483(M)1-P 


Submission  to  OMB  for  Review; 
Comment  Request 

January  15,  1997. 

The  Department  of  Treasur)'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue'.  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  154,5-1221. 

Regulation  Project  Number:  EE-147- 
87  Final. 

Type  of  Review:  Extension. 

Title:  Qualified  Separate  Lines  of 
Business. 

Description:  The  affected  public 
includes  employers  who  maintain 
qualified  employee  retirement  plans. 
Where  applicable,  the  employer  must 
furnish  notice  to  the  IRS  that  the 
employer  treats  itself  as  operating 
qualified  separate  lines  of  business  and 
some  may  request  an  IRS  determination 
that  such  lines  satisfy  administrative 
scrutiny. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  685. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  3  hours,  55 
minutes. 
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Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  2.443  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution 
Avenue,  NVV.  Washington.  DC  20224. 

OMB  Reviewer:  Ale.xander  T.  Hunt  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

|FR  Doc.  97-1572  Filed  1-22-97;  8:45  am) 

BIUJNG  COOE  4?30-01-P 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Ai:t  of  1995, 
Public  Ixiw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
.Alcohol,  Tobacto  and  Firearms  within 
the  Department  of  the  Treasury'  is 
soliciting  comments  concerning  the 
.•\nnual  Firearms  .Manufacturing  and 
Exportation  Report. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1977  to 
be  assured  of  consideration. 
ADORESSes:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue.  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Julie  Cox. 
Firearms  and  Explosives  Operations 
Branch,  650  Massachusetts  Avenue, 
NW..  Washington,  DC  20226,  (202)  927- 
8310. 

SUPPLEMENTARY  INFORMATION: 

Title:  Annual  Firearms  Manufacturing 
and  Exportation  Report 

OMB  Number:  15 12-<J030, 

Form  Number:  ATF  F  4483-A 
(5.300.11). 

Abstract:  ATF  collects  this  data  for 
the  purposes  of  law  enforcement,  fitness 
qualification,  congressional  inquiries, 


disclosure  to  the  public  in  compliance 
with  a  court  order,  furnishing 
information  to  other  Federal  agencies, 
compliance  inspections,  and  insuring 
that  the  requirements  of  the  National 
Firearms  Act  (26  U.S.C.  5801-5872)  are 
met. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,016. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  762. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  colle<;tion  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  8.  1997. 
)ohn  W.  Magaw, 
Director 

jFR  Doc.  97-1539  Filed  1-22-97;  8:45  am] 
BILLING  COOE  4810-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Tmasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 


Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Licensed  Firearms  Dealers  Records  of 
Acquisition,  Disposition,  and 
Supporting  Data. 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form{s)  and  instructions 
.should  be  directed  to  Julie  Cox, 
Firearms  and  Explosives  Operations 
Branch,  650  Massachusetts  Avenue, 
NW..  Washington.  DC  20226.  (202)  927- 
8310. 

SUPPLBMENTARY  INFORMATION: 

Title:  Licensed  Firearms  Dealers 
Records  of  Acquisition,  Disposition,  and 
Supporting  Data. 

OMB  Number:  1512-0490. 

Form  Number:  ATF  F  4473  LV  Parts 
I&II(5300.24,  5300.25). 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  7570/2. 

Abstract:  This  form  is  used  by  low 
volume  firearms  dealers  to  record 
acquisition  and  disposition  of  firearms 
and  to  determine  the  eligibility  of 
transferees  to  receive  firearms.  It 
becomes  part  of  a  licensee's  permanent 
record  and  may  be  used  to  trace 
firearms.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
92,750. 

Estimated  Time  Per  Respondent:  6 
minutes  per  form  and  5  minutes  for  the 
dealer  to  keep  each  record. 

Estimated  Total  Annual  Burden 
Hours:  171.588. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
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(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated.  January  8.  1997. 
|ohn  W.  Magaw, 
Director. 
IFR  Doc.  97-1540  Filed  1-22-97;  8:45  am] 

BtLUNG  CODE  4810-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Bonded  Wineries — Formula  and  Process 
for  Wine,  Letterhead  Applications  and 
Notices  Relating  to  Formula  Wine. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Roberta  Sanders, 
Product  Compliance  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8116. 

SUPPLEMENTARY  INFORMATION: 

Title:  Bonded  Wineries — Formula  and 
Process  for  Wine,  Letterhead 
Applications  and  Notices  Relating  to 
Formula  Wine. 

OMB  Number:  1512-0059. 

Form  Number:  ATF  F  5120.29. 

Abstract:  ATF  F  5120.29  is  used  to 
determine  the  classification  of  wines  for 


labeling  and  consumer  protection.  The 
form  describes  the  person  filing,  type  of 
product  to  be  made  and  restrictions  for 
the  labeling  and  manufacturing.  The 
form  is  also  used  to  audit  a  product. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

fy-pe  of  Review:  Extension. 

Affected  Public:  Business  or  other- 
profit. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,200. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  lanuary  8.  1997. 
|ohn  W.  Magaw, 

Director. 

[PR  Doc.  97-1541  Filed  1-22-97,  8:45  am] 

BILUNG  CODE  481 0-31 -P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 


Notices  Relating  To  Payment  of 
Firearms  and  Ammunition  Excise  Tax. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24.  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  ,^venue.  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Marjorie  Ruhf, 
Wine.  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW..  Washington.  DC  20226.  (202)  927- 
8230. 

SUPPLEMENTARY  INFORMATION: 

Title:  Notices  Relating  to  Payment  of 
Firearms  and  Ammimition  Excise  Tax. 

OMB  Number.  1512-0512. 

Abstract:  Exi:ise  taxes  are  collected  on 
the  sale  or  use  of  firearms  and 
ammunition  by  firearms  or  ammunition 
manufacturers,  importers  or  producers. 
Taxpayers  who  elect  to  pay  excise  taxes 
by  electronic  fund  transfer  must  furnish 
a  written  notice  upon  election  and 
discontmuance.  The  tax  revenue  will  be 
protected.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Respnndt'nt  6 
minutes. 

Estimated  Total  Annuo!  Burden 
Hours:  1  hour 

REQUEST  FOR  COMMENTS:  Comments 
submitted  \n  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  rLH:ord.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  colle<;tion  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
tet;hniques  or  other  forms  of  infonnation 
technology;  and  (ej  estimates  of  capital 
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or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  8. 1997. 
fokn  W.  Magaw, 

Diroctor 

|FR  Doc.  97-1542  Filed  1-22-97;  8:45  am) 

eiUJNG  COOC  4ai»-31-P 


Proposed  Coilaction;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Distilled  Spirits  Re<;ords  and  Monthly 
Report  of  Production  Operations. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Marsha  D.  Baker. 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW..  Washington,  DC  20226,  (202)  927- 
6993. 

SUPPLBMENTARY  INFORMATION: 

Title:  Distilled  Spirits  Records  and 
Monthly  Report  of  Production 
Operations. 

OMB  Number:  1512-0205. 

Form  Number:  ATF  F  51 10.40. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110.40. 

Abstract:  The  information  collected  is 
used  to  account  for  the  proprietor's  tax 
liability,  adequacy  of  the  bond  coverage 
and  protection  of  the  revenue.  The 
information  also  provides  data  to 
analyze  trends  in  the  industry,  and  plan 
efficient  allocation  of  field  resourt:es, 
audit  plant  operations  and  compilation 
of  statistics  for  government  economic 
analysis.  The  record  retention 
requirement  for  this  information 
collection  is  4  years. 


Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  nf  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  3.600. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  Ail  comments  will  become  a 
matter  of  public  record.  Comn>ents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
p>erformance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(h)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
te<;hniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  lanuary  8.  1997. 
Mm  W.  MMgaw, 
DirfKtor. 
(PR  Doc.  97-1543  Filed  1-22-97;  8:45  am) 

BNXMG  COeC  4«t«-31-P 


Proposed  CoNectton;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3306(c)(2)(A)).  Currently,  the  Bureau  of 
.-Mcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Distilled  Spirits  Plants  Warehousing 
Records  and  Reports. 


DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Barry  Fields, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  IX:  20226,  (202)  927- 
8522. 

SUPPLEMENTARY  INFORMATION: 

Title:  Distilled  Spirits  Plants 
Warehousing  Records  and  Reports. 

OS4B  Number:  1512-0192. 

Form  Number:  ATF  F  5110.11. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/02. 

Abstract.  The  information  collected  is 
used  to  account  for  proprietor's  tax 
ability,  adequacy  of  bond  coverage  and 
protection  of  the  revenue.  It  also 
provides  data  to  analyze  trends,  audit 
plant  operations,  monitor  industry 
activities  and  compliance  to  provide  for 
efficient  allocation  of  field  personnel 
plus  provide  for  economic  analysis.  The 
record  retention  requirement  for  this 
information  collection  is  three  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
230. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  5,520. 

Request  for  Cemments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
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techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated;  Januarys,  1997. 
John  W.  M agaw, 
Director. 
|FR  Doc.  97-1544  Filed  1-22-97;  8:45  ami 

BILUNG  CODE  4810-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Drawback  on  Wines  Exported. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Marsha  D.  Baker. 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
6993. 

SUPPLEMENTARY  INFORMATION 

Title:  Drawback  on  Wines  Exported. 

0MB  Number:  1512-0082. 

Form  Number:  ATF  F  1582-A 
(5120.24). 

Abstract:  When  proprietors  export 
wines  that  have  been  produced, 
packaged,  manufactured,  or  bottled  in 
the  U.S.,  they  file  a  claim  for  drawback 
or  refund  for  the  taxes  that  have  already 
been  paid  on  the  wine.  This  form 
notifies  ATF  that  the  wine  was  in  fact 
exported  and  helps  to  protect  the 
revenue  and  prevent  fraudulent  claims. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 


Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
900. 

Estimated  Time  Per  Respondent:  1 
hour  and  7  minutes. 

Estimated  Total  Annual  Burden 
Hours:  2025. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  8,  1997. 
John  W.  Magaw, 

Director. 

|FR  Doc.  97-1545  Filed  1-22-97;  8;45  am] 

BILUNG  CODE  4810-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  to  Make  and  Register  a 
Firearm. 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 


Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Elvenia  A.  Jones- 
Ard,  National  Firearms  Act  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8330. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  to  Make  and 
Register  a  Firearm. 

0MB  Number:  1512-0024. 

Form  Number:  ATF  F  1  (5320.1). 

Abstract:  The  form  is  used  by  the 
public  when  applying  to  make  a  firearm 
that  falls  within  the  purview  of  the 
National  Firearms  Act.  The  information 
supplied  by  the  applicant  on  the  form 
helps  to  establish  the  applicant's 
eligibility  for  approval  of  the  request. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
1271. 

Estimated  Time  Per  Respondent:  4 
hours. 

Estimated  Total  Annual  Burden 
Hours:  5084. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  be<:;ome  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
qualify,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technologv;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  8,  1997. 
John  W.  Magaw, 

Director 

|FR  Doc.  97-1546  Filed  1-22-97;  8:45  amj 

BILUNG  CODE  4810-31-P 
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Proposed  Collection;  Comment 
Request 

action:  Notic;e  and  request  for 
comnieiits. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  A(.t  of  1995, 
Public  Law  104-1.3  (44  U.S.C. 
3.'i06(c)(2)(.\)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soli(,iting  comments  concerning  the 
Authorization  to  Furnish  Financial 
Information  and  Certificate  of 
Compliance  (Right  to  Financial  Privacy 
Act  of  1978). 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
P'irearms.  Linda  Barnes.  650 
Massachusetts  Avenue,  N\V., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Marsha  D.  Baker, 
Wine.  Beer  and  Spirits  Regulations 
Branch.  650  Massac  hu.setts  Avenue, 
NW..  Washington.  DC  20226,  (202)  927- 
6993. 

SUPPLEMENTARY  INFORMATION 

Tltlt':  Authorization  tu  Furnish 
Finan(  iai  Information  and  Certificate  of 
CompliaiK  e  (Right  to  Financial  Privacy 
Act  of  1978). 

0MB  Xiimhcr   1512-0038. 

Form  S'limher  ATF  F  5030.6. 

Abstrait  The  Right  to  Financial 
Privacy  Act  of  1978  limits  access  to 
records  held  by  financial  in.sfitutions 
and  provider,  for  certain  procedures  to 
gain  access  to  the  inforination.  ATF  F 
5030.6  serves  as  both  a  customer 
authorization  for  .ATF  to  receive 
information  and  as  the  required 
(.ertification  to  the  financial  institution. 

Current  Actions:  Then*  are  no  changes 
to  this  information  (,olle<;tion  and  it  is 
b<;ing  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Atjerted  Public:  Business  or  other- 
profit. 

Estimated  Number  of  Respondents: 
2000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estmiated  Total  Annual  Burden 
Hours:  500. 


Request  fur  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practif:al  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purt:hase  of  services 
to  provide  information. 

Dated:  lanuary  8.  1997. 
John  W.  Magaw, 
Director. 

(FK  D<w.  97-1547  Filed  1-22-97:  8:45  am) 

BILUNG  CODE  4810-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
colleciions.  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Letterhead  Applications  and  Notices 
Relating  to  Tax  Free  Alcohol. 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 

ADDRESSES:  Dired  all  written  comments 
to  Bureau  of  .Mcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  FX:  20226.  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  dire<:ted  to  Marsha  D.  Baker, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Ma.ssachusetts  Avenue, 


NW.,  Washington,  DC  20226,  (202)  927- 
6993. 

SUPPLEMENTARY  INFORMATION: 

Title:  Letterhead  Applications  and 
Notices  Relating  to  Tax-Free  Alcohol. 

OMB  Number:  1512-0335. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5150/4. 

Abstract:  Tax-free  alcohol  is  used  for 
nonbeverage  purposes  in  scientific 
research  and  medicinal  uses  by 
educational  organizations,  hospitals, 
laboratories,  etc.  The  use  of  alcohol  free 
of  tax  is  regulated  to  prevent  illegal 
diversion  to  taxable  beverage  use.  The 
record  retention  requirement  for  this 
information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Not-for-profit 
institutions,  Federal  Government,  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
4444. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2222. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  yvill  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  lanuary  8, 1997. 
fohn  W.  Magaw, 

Director 

jFR  Doc.  97-1548  Filed  1-22-97;  8:45  am] 

BILUNG  CODE  4810-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 
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summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperworit  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  {44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Letterhead  Applications  and  Notices 
Relating  to  Wine. 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Marsha  D.  Baker, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
6993. 

SUPPLEMENTARY  INFORMATION: 

Title:  Letterhead  Applications  and 
Notices  Relating  to  Wine 

OMB  Number:  1512-0292 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5120/2 

Abstract:  Letterhead  applications  and 
notices  relating  to  wine  are  required  to 
ensure  that  the  intended  activity  will 
not  jeopardize  the  revenue  or  defraud 
consumers.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1650. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  825. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  )anuary  8.  1997. 
John  W.  Magaw, 

Director. 

|FR  Doc  97-1549  Filed  1-22-97;  8:45  ami 

BILUNG  CODE  4810-31 -P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Manufacturers  of  Ammunition,  Re<;ords 
and  Supporting  Data  of  Ammunition 
Manufactured  and  Disposed  Of. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Julie  Cox, 
Firearms  and  Explosives  Operations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8310. 

SUPPLEMENTARY  INFORMATION: 

Title:  Manufacturers  of  Ammunition, 
Records  and  Supporting  Data  of 
Ammunition  Manufactured  and 
Disposed  Of 


OMB  Number:  1512-0247. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5000/2. 

Abstract:  These  records  are  used  by 
ATF  in  criminal  investigations  and 
compliance  inspections  in  fulfilling  the 
Bureau's  mission  to  enforce  the  Gun 
Control  Law.  The  record  retention 
requirement  for  this  information 
collection  is  2  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Numlyer  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  325. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  mformation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated  lanuary  8,  1997. 
)ohn  W.  Magaw, 
Director. 

|FR  D^ic  97-1  550  Filed  1-22-97:  8:45  am] 
BILUNG  CODE  481&-41-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasure  as  part  of  its  continumg  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  a.  encies  to  take  this 
opportunity  to    omment  on  proposed 
and/or  continuing  infonnation 
collections,  as  required  by  the 
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Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Release  and  Receipt  of  Imported 
Firearms.  Ammunition  and  Implements 
of  War. 

DATES:  Written  comments  should  be 
received  on  or  before  March  24.  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  ail  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Scott  Mendoza, 
Firearms  and  Explosives  Imports 
Branch,  650  Massachu.setts  Avenue, 
NW.,  Washington.  DC  20226,  (202)  927- 
8320. 

SUPPLEI^NTARY  INFORMATION: 

Title:  Release  and  Receipt  of  Imported 
Firearms,  Ammunition  and  Implements 
of  War 

0MB  Number:  1512-0019. 

Form  Number:  ATF  F  6A  (5330.3C). 

Abstract:The  information  collection 
is  needed  to  verify  importation  of 
firearms,  ammunition  and  implements 
of  war.  ATF  F  6A  (5330. 3C)  is 
completed  by  Federal  firearms 
licensees,  active  duty  military  members, 
nonresident  U.S.  citizens  returning  to 
the  U.S.  and  aliens  immigrating  to  the 
United  States. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Time  Per  Respondent:  24 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,000. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  cost  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  8.  1997. 
John  W.  Magaw, 
Director. 
[PR  Dor.  97-1551  Filed  1-22-97;  8:45  am| 

BILUNG  CODE  4810-31-P 


Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  am'  -^spondent 
burden,  invites  the  genei      public  and 
other  Federal  agencies  t       ke  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Report  of  Multiple  Sales  or  Other 
Disposition  of  Pistols  and  Revolvers. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW,, 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forni{s)  and  in,structions 
should  be  directed  to  Julie  Cox, 
Firearms  and  Explosives  Operations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8320. 

SUPPLEMENTARY  INFORMATION: 

Title:  Report  of  Multiple  Sales  or 
Other  Disposition  of  Pistols  and 
Revolvers. 

OMB  Number:  1512-0006. 

Form  Number:  ATF  F  3310.4. 

Abstract:  This  form  is  used  by  ATF  to 
develop  investigative  leads  and  patterns 
of  criminal  activity.  It  identifies  possible 
handgun  traffickers  in  the  illegal 


market.  Its  use  along  the  border 
identifies  possible  international 
traffickers. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit,  Federal  Government,  State,  Local 
or  Tribal  Government. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,000. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
qualilty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  service  to 
provide  information. 

Dated:  Januarys,  1997. 
[ohn  W,  Magaw, 
Director. 

(PR  Doc.  97-1552  Piled  1-22-97;  8:45  ami 
BILUNG  CODE  4810-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Nonce  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
.soliciting  comments  concerning  the 
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Applications — Volatile  Fruit-Flavor 
Concentrate  Plants. 
DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION 
CONTACT:Requests  for  additional 
information  or  copies  of  the  form(s)  and 
instructions  should  be  direct«d  to 
Marsha  D.  Baker,  Wine,  Beer  and  Spirits 
Regulations  Branch,  650  Massachusetts 
Avenue,  NW..  Washington,  DC  20226, 
(202) 927-6993. 

SUPPLEMENTARY  INFORMATION: 

Title:  Applications — Volatile  Fruit- 
Flavor  Concentrate  Plants. 

OMB  Number:  1512-0046. 

Form  Number:  ATF  F  27-G. 

Recordkeeping  Requirement  ID 
Number:  ATF  RFC  5520/2. 

Abstract:  Persons  who  wish  to 
establish  premises  to  manufacture 
volatile  fruit-flcvor  concentrates  are 
required  to  file  an  application  so 
requesting.  ATF  uses  the  application 
information  to  identify  persons 
responsible  for  such  manufacture  since 
these  products  contain  ethyl  alcohol 
and  have  potential  for  use  as  alcoholic 
beverages  with  consequent  loss  of 
revenue.  The  application  constitutes 
registry  of  a  still,  a  statutory 
requirement.  The  record  retention 
requirement  for  this  information 
collection  is  98  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  30. 

Request  for  Cominents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  )anuary  8.  1997. 
John  W.  Magaw, 

Director. 

jFR  Doc.  97-1553  Filed  1-22-97;  8:45  am] 

BILUNG  CODE  481(K31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Renewal  of  Explosives  License  or 
Permit. 

DATES:  Written  comments  should  be 
received  on  or  before  March  24,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Julie  Cox, 
Firearms  and  Explosives  Operations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington.  DC  20226,  (202)  927- 
8320. 

SUPPLEMENTARY  INFORMATION: 

Title:  Renewal  of  Explosives  License 
or  Permit. 

OMB  Number.  1512-0131. 

Form  Number.  ATF  F  5400.14/ 
5400.15,  Part  IIL 

Abstract:  This  information  collection 
is  used  for  the  renewal  of  explosives 
licenses  and  permits.  This  short  renewal 
form  is  used  in  lieu  of  a  more  detailed 
application. 


Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only, 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2500. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  825. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  wi     t)e  summarized  and/or 
included  in  the  request  for  OMB 
approval.  Ail  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
perfonnance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practic;al  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated  January  8, 1997. 
John  W.  Magaw, 

Director. 

|FR  Doc..  97-1554  Filed  1-22-97;  8:45  am) 

BILUNG  CODE  UIO-SI-P 


Customs  Service 

rr.D.  97-4] 

IRS  Interest  Rates  Used  To  Calculate 
Interest  on  Overpayments  and 
Underpayments  of  Customs  Duties 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  advises  the  public 
of  the  Internal  Revenue  Service  interest 
rates  used,  since  July  1,  1975,  to 
calculate  interest  on  overdue  accounts 
and  refunds  of  Customs  duties  This 
notice  also  advises  the  public  that  for 
the  quarter  beginning  January  1,  1997, 
the  interest  rates  will  not  c;hange  from 
the  8  percent  for  overpayments  and  9 
percent  for  underpayments  established 
July  1,  1996.  This  notice  is  published  for 
the  convenience  of  the  importing  public 
and  Customs  personnel. 


1997 


3562 


EFFECTIVE  date:  January  1,  1997 
F0«  FURTHER  INFORMATION  CONTACT: 

Harry  Bunn,  Accounting  Services 
Division.  Accounts  Receivable  Croup, 
6026  Lakeside  Boulevard,  Indianapolis, 
Indiana  46278,  {317}  298-1200, 
extension  1252. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  U.S.C   150,t  and 
Treasury  Decision  8.5-9.3.  published  in 
the  Federal  Rej^ister  on  Mav  29,  198,t 
(50  FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  a<:cordance  with  the  Internal 
Revenue  Code  rate  established  under  2fi 
U.S.C.  6621  and  6622.  Interest  rates  are 
determined  based  on  the  short-term 
Federal  rate.  The  interest  rate  that 
Treasury  pays  on  overpayments  will  be 
the  short-term  Federal  rate  plus  two 
percentage  points.  The  interest  rate  paid 
to  the  Treasury  for  underpayments  will 
be  the  short-term  P'ederal  rate  plus  three 
percentage  points.  The  rates  will  be 
rounded  to  the  nearest  full  percentage 

The  interest  rates  are  determined  by 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
on  the  average  market  yield  on 
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outstanding  marketable  obligations  of 
the  IJ.S.  with  remaining  periods  to 
maturity  of  3  years  or  less,  and  fluctuate 
quarterly.  The  rates  effective  for  a 
quarter  are  determined  during  the  first- 
month  period  of  the  previous  quarter. 
The  rates  of  interest  for  the  second 
quarter  of  fiscal  year  (FYj  1997  {the 
period  of  January  l-March  31.  1997) 
will  continue  to  remain  the  same  as 
those  that  were  published  for  the 
quarter  beginning  July  1,  1996:  8  percent 
for  overpayments  and  9  percent  for 
underpayments  These  rates  will  remain 
in  effwt  through  .March  31,  1997,  and 
are  subject  to  change  for  the  third 
quarter  of  FY-1997  (the  period  of  April 
1-Iiine  30,  1997). 

For  the  convenience  of  the  importing 
publii  and  Customs  personnel  the 
tollowmg  list  of  Internal  Revenue 
Service  interest  rates  used,  since  July  1, 
197t  to  date,  to  calculate  interest  on 
overdue  ac;counts  and  refunds  of 
Customs  duties,  is  published  in 
summary  format. 


Beginning 
date 

Ending 
date 

Under- 
payments 
(percent) 

Over- 
payments 
(percent) 

070175 
0201/6 
020178 

013176 

013178 

013180 

9 
7 
6 

9 
7 
6 

Beginning 
date 


020180 

020182 

010183 

070183 

010185 

070185 

010186 

070186 

010187 

100187 

010188 

040188 

100188 

040189 

100189 

040191 

010192 

040192 

100192 

070194 

100194 

040195 

070195 

040196 

070196 


Ending 
date 


013182 

123182 

063083 

123184 

063085 

123185 

063086 

123186 

093087 

123187 

033188 

093088 

033189 

093089 

033191 

123191 

033192 

093092 

063094 

093094 

033195 

063095 

033196 

063096  I 

033197 


Under- 
payments 
(percent) 


12 

20 

16 

11 

13 

11 

10 

9 

9 

10 

11 

10 

11 

12 

11 

10 

9 

8 

7 

8 

9 

10 

9 

8 

9 


Over- 
payments 
(percent) 


12 

20 

16 

11 

13 

11 

10 

9 

8 

9 

10 

9 

10 

11 

10 

9 

8 

7 

6 

7 

8 

9 

8 

7 

8 


Dated:  January  15,  1997. 
George  J.  Weise, 

Commissioner  of  Customs. 

[FR  Doc.  97-1556  Filed  1-22-97;  8:45  am) 

BILLING  CODE  4«2O-02-P 
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Corrections 
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Thursday,  lanuarv  23,   1997 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Oftice  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Chapter  IV 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Chapter  XXV 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Chapter  I 

Health  Insurance  Portability 

Correction 

In  proposed  rule  document  96-33293, 
beginning  on  page  68697,  in  the  issue  of 


Monday  December  30.  1997.  make  the 
following  correction. 

On  page  68697,  in  the  second  column, 
in  the  second  line  from  the  bottom,  the 
HCFA  e-mail  address  "iritf@fhcfa.gov" 
should  read  "iritf@hfca.gov". 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

[Docket  No.  96M-0311] 

Draft  Public  Health  Service  (PHS) 
Guideline  on  Infectious  Disease  Issues 
in  Xenotransplantation  (August  1996) 

Correction 

In  notice  document  96-24448 
beginning  on  page  49920  in  the  issue  of 
Monday,  September  23,  1996  make  the 
following  corrections: 

1.  On  page  49920,  in  the  second 
column,  under  SUPPLEMENTARY 
INFORMATION  in  the  third  line, 
"germ"  should  read  "term". 

2.  On  page  49925,  in  the  second 
column,  in  paragraph  3.5.  Individual 
Source  Animal  Screening  and 
Qualification,  in  the  first  line, 
"indivudal"  should  read  "individual". 


3.  On  page  49931.  m  the  first  column, 
in  the  first  line,  "Macques"  should  read 
"Macaques  ' 

4.  On  the  same  page,  in  the  same 
column,  in  reference  number  48.  m  the 
first  line.  "Phllips-Conroy".  should  read 
"Phillips-Conroy" 

5.  On  the  same  page,  in  the  second 
column,  in  reference  number  .SB.  in  the 
fourth  line.  "Transplanation"  should 
read  "Transplantation", 

BILUNG  COOE  1505-01-0 


UMI 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4162-N-011 

Fiscal  Year  1997  Portfolio 
Reengineering  Denionstration  Program 
Guidelines 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner.  HLJD. 

ACTION:  Notice  of  Demonstration 
Program  and  Initial  Guidelines. 

SUMMARY:  This  Notice  provides  initial 
guidelines  to  implement  a 
Demonstration  Program  authorized  by 
the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act,  1997  (Pub.  L.  No  104-204,  110  Stat. 
2874,  approved  September  26.  1996) 
("HLTD  FY  1997  Appropnations  Act"). 
The  Demonstration  Program  is  directed 
at  FHA-insured  multifamily  projects 
that  have  project-based  Section  8 
contracts  with  above  market  rents.  The 
Demonstration  Program  is  intended  to 
explore  various  approaches  for 
restructuring  mortgages  and  taking  other 
related  actions  in  order  to  reduce  the 
risk  to  the  FHA  insurance  fund  and 
lower  subsidy  costs  while  preserving 
housing  affordability  and  availability. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Dipman.  Demonstration 
Program  Coordinator.  Office  of 
Multifamily  Housing,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SVV..  Washington.  DC 
20410-4000;  Room  6106.  Telephone 
(202)  708-3321.  (This  is  not  a  toll-free 
number.)  Hearing  or  speech-impaired 
individuals  may  call  1-800-877-8399 
(Federal  Information  Relav  Service 
TTY)   Internet  address:  PRE@hud.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  proposed  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number.  The 
Department  has  requested  emergency 
clearance  of  the  collection  of 
information  described  below: 

(1)  Title  of  the  Information  collection 
proposal:  Fiscal  Year  1997  Portfolio 
Reengineering  Demonstration  Program. 

(2)  Summary  of  the  collection  of 
information:  Each  owner  would  submit 
to  HUD,  the  owner's  request  to 
participate.  An  owner  that  is  not  within 
the  jurisdiction  of  a  Designee  also  may 
submit  a  request  to  HUD  to  proceed 
under  the  alternative  processing  in 
Section  VIII. 

Thereafter,  each  owner  would  submit 
to  HUD.  a  Designee,  or  a  lender  (under 
alternative  processing),  as  appropriate, 
the  following  information:  documents 
necessary  to  perform  the  underwTiting; 
modifications  to  proposed  Restructuring 
Commitments,  and  information  relating 
to  any  appeal  of  a  Restructuring 
Commitment,  and  evidence  of  having 
sent  appropriate  notices.  The  owner's 
must  notify  tenants,  units  of  general 
local  government,  and.  in  certain  cases, 
lenders  at  key  points  in  the  process. 

Under  Designee  Processing,  each 
prospective  Designee  would  submit  to 
HUD  a  letter  of  interest  together  with 
evidence  of  its  ability  to  meet  the 
selection  criteria  (see  Section  VILA.).  If 
selected  the  Designee  would  submit  a 


management  plan  detailing  how  it  will 
carry  out  restructurings.  If  the  Designee 
operates  under  the  fee  for  service 
approach,  it  must  submit  to  HUD,  for 
each  project,  a  detailed  Business  Plan 
containing  the  information  specified  in 
Section  VII.B.l.a.(l)  STAGE  I.  For  a 
Designee  operating  under  the  joint 
venture  approach,  submissions  to  HUD 
on  specific  projects,  in  general,  will  be 
certifications  and  representations. 

Under  Alternative  Processing,  each 
lender/servicer  would  submit  to  HUD  a 
Business  Plan  detailing  the  terms  of  the 
restructuring  proposal. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
owner's  request  to  participate  is  needed 
to  initiate  processing  and  to  provide 
information  necessary  to  ensure  that  the 
project  meets  statutory  eligibility 
requirements  to  participate  in  the 
Demonstration  Program.  Notices  to 
tenants,  to  units  of  general  local 
government,  and  to  lenders  are  intended 
to  comply  with  statutory  requirement 
for  such  notification  and  to  obtain 
information  that  may  provide  for  more 
informed  decision  making. 

(4)  Description  of  the  likely 
respondents,  and  proposed  frequency  of 
the  response  to  the  collection  of 
information:  Respondents  will  be  (1) 
certain  owners  of  FHA-insured  projects 
that  have  expiring  project-based  Section 
8  contracts;  (2)  State  housing  finance 
agencies,  housing  agencies  and 
nonprofits;  and  (3)  FHA-approved 
lenders  and  servicers.  The  estimated 
number  of  respondents  and  frequency  of 
the  response  is  set  out  in  the  table  in 
paragraph  (5).  below. 

(5)  Estimate  of  the  total  reporting  and 
recordkeeping,burden  that  will  result 
from  the  collection  of  information: 


Information  Collection 


Owner's  request  to  participate 

Owner's  notice  to  tenants,  local  governments,  and  lenders  of 
intent  to  participate. 

Owner-supplied  information  relating  to  underwriting  

Owner's  summary  to  tenants,  local  governments,  and  lenders 
of  Restructunng  Commitment. 

Owner's  request  to  modify  Restructunng  Commitment  

Owner's  summary  to  tenants,  local  governments,  and  lenders 
of  substantia]  modifications  to  Restructuring  Commitment. 

Owner's  notice  to  HUD  of  appeal  of  Restructuring  Commit- 
ment. 

Owner's  summary  to  tenants,  local  governments,  and  lenders 
of  the  appeal  of  Restructunng  Commitment. 

Letter  of  interest  to  participate  as  a  Designee  

Information  to  denx)nstrate  qualification  as  Designee  

Designee  Management  Plan  

Designee  Business  Plan 

Lender/Servicer  Business  Plan  


Number  of 
respondents 


275 
275 

275 
275 

100 
100 

100 

100 

25 
25 
25 
25 
75 


Responses 

per  re- 
spondent 


Total  An- 
nual re- 
sponses 


275 
725 

725 
725 

100 
300 

100 

300 

25 
2S 
25 
25 

75 


Hours  per 
response 


.5 
1.0 

2.0 

1.5 

1.0 

2.75 

1.0 

1.0 

1.0 
2.0 

8.0 
40.0 
40.0 


Total 
hours 


137 
725 

1.450 
1,088 

100 
825 

100 

300 

25 

50 

200 

1.000 

3,000 


Guideline 
reference 


VI.A. 
VI.D. 

VI.F. 
V.H. 

Vl.l. 
VI.K. 

V.L. 

V.L 

V.II.A. 

V.II.A. 

VILA. 

VII.B.I, 

VIII. 


UMI 
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Information  Collection 


Total  annual  txjrden 


Number  of 
respondents 


Responses  \    Total  An- 

per  re-  nual  re- 

sporxjent  sponses 


Hours  per 
response 


Total         GuideJtne 
^X)urs         reference 


9.000 


In  accordance  with  5  CFR 
1320.8(d)(1),  the  Department  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  proposal.  Comments  must 
refer  to  the  proposal  by  name  and 
docket  number  (FR-4i62)  and  must  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  HUD  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  EX:  20503. 

n.  Introduction 

A.  Background 

Over  800,000  housing  units  in 
approximately  8,500  projects  have  been 
financed  with  FHA-insured  loans  and 
supported  by  project-based  Section  8 
housing  assistance  payment  (HAP) 
contracts.  In  many  cases,  these  HAP 
contracts  currently  provide  for  rents 
which  substantially  exceed  the  rents 
received  by  comparable  unassisted  units 
in  the  local  market.  Starting  in  Fiscal 
Year  ("FY")  1996,  those  Section  8 
contracts  began  to  expire,  and  Congress 
and  the  Administration  provided  one- 
year  extensions  of  expiring  contracts  at 
a  cost  of  over  $200  million  While 
annual  HAP  contract  extensions  for 
these  projects  maintain  an  important 
housing  resource,  they  come  at  great 
expense.  Every  year  more  contracts 
expire,  compounding  the  cost  of  annual 
extensions.  In  ten  years,  the  annual  cost 


of  renewing  Section  8  contracts  rises  to 
approximately  $7  billion,  about  one- 
third  of  HUD's  current  budget.  If, 
however,  the  Section  8  assistance  is 
reduced  or  eliminated,  there  is  an 
increased  likelihood  that  these  projects 
will  be  unable  to  continue  to  meet  their 
financial  obligations  including 
operating  expenses,  debt  ser\'ice 
payments,  current  and  future  capital 
needs. 

The  FY  1997  renewal  authority  limits 
renewals  of  most  Section  8  project- 
based  assistance  contracts  expiring  in 
FY  1997  to  120%  of  Fair  Market  Rents 
and  authorizes  participation  in  an 
optional  Demonstration  Program  by 
owners  with  properties  that  have  FHA- 
insured  mortgages  whose  rents  are 
subject  to  the  required  reduction.  The 
Demonstration  Program  will  explore 
approaches  to  restructuring  the  debt 
secured  by  these  properties  while 
minimizing  adverse  impacts  on  tenants, 
owners  and  communities. 

These  Program  Guidelines  describe 
the  authority  given  to  HUD  under  the 
Demonstration  Program  and  explain 
how  HUD  plans  to  implement  the 
Program.  As  the  Department  works  with 
owners  on  restructuring  project  loans 
and  as  questions  arise  from  affected 
parties,  HUD  may  periodically  provide 
additions  and  clarifications  to  these 
Guidelines. 

B.  Legislative  Authority 

The  Section  8  Contract  Renewal 
Authority  and  this  Portfolio 
Reengineering  Demonstration  Program 
are  authorized  by  sections  211  and  212. 
respectively,  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act.  1997 
(Pub.  L.  104-204.  110  Stat.  2874. 
approved  September  26.  1996)  ("HUD 
FY  1997  Appropriations  Act '). 

Section  212  also  repealed  the 
demonstration  program  authorized  by 
section  210  of  Departments  of  Veteran 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1996  (110 
St&t.  1321)  ("HUD  FY  96  Appropriations 
Act").  Amounts  made  available  under 
section  210.  however,  remain  available 
through  FY  1997  and  the  FY  1997 
Demonstration  Program  does  not  nuUifv' 
any  agreements  or  proposals  that  have 
been  considered  under  the  FY  1996 
Demonstration  Program.  Proposals 


submitted  under  the  FY  1996 
Demonstration  Program  that  were 
received  by  the  Department  prior  to 
September  25.  1996  will  continue  to  be 
processed  by  HUD.  The  Department  is 
implementing  the  FY  1996 
Demonstration  Program  under  notices 
published  at  61  FR  34664.  )ulv  2.  1996 
and  61  FR  28757.  July  25,  1996. 

C.  Outline  of  Notice 

The  remaining  sections  of  the 
Guidelines  provide  the  following 
information: 

.Section  111.  explains  section  211  of  the 
HUD  FY  1997  Appropriations  Act 
regarding  renewals  of  up  to  one  year  for 
Section  8  contracts  expiring  during  FY 
1997  as  they  relate  to  the  Demonstration 
Program 

Section  IV.  provides  an  overview  of 
the  goals  of  the  Demonstration  Program 
provided  for  in  section  212  of  the  HUT) 
FY  1997  Appropriations  Act.  clarifies 
eligible  and  inehgible  projects  and  gives 
specific  substantive  guidance  on 
restructuring. 

Section  V.  discusses  additional 
Demonstration  Matters,  such  as, 
required  consents,  additional 
restructuring  tools,  and  others. 

Section  VI.  sets  forth  the  procedures 
which  owners  seeking  to  participate  in 
the  Demonstration  Program  will  be 
required  to  follow  and  explains  HUD 
processing. 

Section  VII.  provides  guidance 
relating  to  the  anticipated  use  of 
Designees  in  the  Demonstration 
Program. 

Section  VIII.  provides  guidance  on 
Alternative  Processing  by  lenders 
making  new  loans  and  by  mortgagees  or 
loan  servicers  where  the  existmg  FHA- 
insured  loan  is  retained. 

Section  IX.  addresses  other  provisions 
of  the  Demonstration  Program 
legislation  such  as  participation  of 
projects  with  post-FY  1997  expirations 
and  sunshine  provisions. 

Section  X.  contains  HUD's  findings 
and  certifications. 

The  following  is  a  table  of  contents  for 
these  Program  Guidelines: 

Table  sf  CoBleBts 

I  PAPERWORK  REDUCTION  ACT 

STATEMENT 
II.  INTRODUCTION 

A.  BACKGROUND 

B.  LEGISLATIVE  AUTHORITY 

C.  OUTLINE  OF  NOTICE 

ra.  SECTION  8  RENTWAL  AUTHORITY' 
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III.  Section  8  Renewal  Authority 

A.  Summary  of  Section  211  as  It  Relates 
to  the  Demonstration  Program 

The  Section  8  renewal  authority  and 
its  implementation  are  fully  described 
in  Housing  Notice  H  96-89,  dated 
October  15.  1996.  The  renewal 
authority,  as  it  relates  to  the 
Demonstration  Program,  is  summarized 
below. 

The  FY  1997  renewal  authority  limits 
HAP  contract  renewals  of  most  Section 
8  project-based  assistance  contracts 
expiring  in  FY  1997  to  120%  of  Fair 
Market  Rents  and  authorizes 
participation  in  an  optional 
Demonstration  Program  by  owners  with 
properties  that  have  FHA-insured 
mortgages  whose  rents  are  subject  to  the 
required  reduction.  The  Demonstration 
Program  will  explore  approaches  to 
restructuring  the  debt  secured  by  these 
properties  while  creating  the  least 
disruption  to  tenants,  owners  and 
communities. 

B.  Renewals  of  Section  8  Contracts  With 
Rents  Currently  Above  120%  of  Fair 
Market  Rents  (FMR) 

In  general,  owners  of  FHA-insured 
multifamily  projects  with  Section  8 
contracts  that  expire  in  FY  1997  and 
whose  rents  in  the  aggregate  exceed 
120%  of  FMR,  have  two  options  for 
continuing  in  the  Section  8  program: 

(1)  They  can  request  that  the  contract 
be  renewed  for  one  year  at  gross  rents, 
in  the  aggregate,  not  to  exceed  120%  of 
FMR;  or 

(2)  They  can  participate  in  the 
Demonstration  Program. 

"FMR"  are  the  Fair  Market  Rents 
(FMR)  for  the  Section  8  Housing 
Assistance  Payments  Program.  They  are 
provided  for  specific  geographic  areas  of 
the  country,  for  dwelling  units  of 
varying  sizes  and  are  published  in  the 
Federal  Register  at  least  annually. 

"In  the  aggregate"  means  that  the 
comparison  of  Section  8  rent  to  FMR  is 
examined  not  unit-by-unit  but  for  the 
Section  8-assisted  units  for  the  project 
as  a  whole.  Specifically,  the  total  rent 
revenue  at  100%  occupancy  for  the 
Section  8-assisted  units  in  the  project 
using  current  gross  rents  (contract  rents 
plus  the  utility  allowance,  if  applicable) 
must  exceed  the  total  rent  revenue  at 
100%  occupancy  for  the  Section  8- 
assisted  units  in  the  project  using  120% 
of  the  FMR  for  each  unit. 

Owners  who  choose  Option  (1) 
should  refer  to  Housing  Notice  H  96-89 
dated  October  15,  1996,  which  describes 
in  detail  the  terms  imder  which  HUD 
will  provade  one-year  extensions  for 
expiring  Section  8  contracts  and  to  the 
memorandiun  from  Assistant  Secretary 
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for  Housing — Federal  Housing 
Commissioner  dated  November  1,  1996. 
entitled  "Clarifications  of  Procedures  for 
Project-Based  Section  8  Contracts 
Expiring  in  Fiscal  Year  1997." 

Owners  who  select  Option  (2)  should 
refer  to  the  discussion  in  Sections  IV.  to 
IX.  for  further  guidance. 

IV.  Demonstration  Program 

A.  Purpose/ Goals 

The  purpose  of  the  Demonstration 
Program  is  to  test  approaches  that  retain 
the  critical  affordable  housing  resource 
represented  by  the  supply  of  FHA- 
insured  Section  8  assisted  housing  and 
maintain  it  in  good  physical  and 
financial  condition,  while  at  the  same 
time  reducing  the  cost  of  the  ongoing 
Federal  subsidy.  In  carrying  out  the 
Demonstration  Program,  HUD  will  work 
with  willing  owners  and  lendf  rs  to 
reduce  both  Section  8  rents  and 
operating  expenses  to  true  market 
levels,  and  also  provide  for  the  project's 
capital  improvement  needs. 

The  Demonstration  Program  will 
attempt  to  minimize  involuntarv 
displacement  of  tenants,  adverse  tax 
consequences  to  owners,  and  adverse 
effects  on  neighborhoods  and 
communities,  to  maintain  existing 
affordable  housing  stock  in  a  decent, 
safe,  and  sanitary  condition,  and  to 
encourage  responsible  ownership  and 
management  of  property,  in  the  least 
costly  fashion.  In  determining  how  best 
to  restructure  a  project,  HUD  and  the 
owner  will  look  for  ways  to  balance 
these  competing  goals. 

B.  Eligible  Projects 

1.  General  Eligibilitv 

For  a  project  to  be  eligible  for  the 
Demonstration  Program,  the  owners 
must  agree  to  participate  The  projects 
must  be  subject  to  an  FHA-insured 
mortgage  and  supported  by  project- 
based  Section  8  HAP  contracts  with  rent 
levels  which,  in  the  aggregate,  exceed 
120%  of  FMR.  Preference  will  be  given 
to  projects  with  contracts  expiring  in  FY 
1997. 

2.  Projects  with  Mix  of  Assisted  and 
Unassisted  Units 

A  project  will  be  eligible  for  the 
Demonstration  Program  regardless  of 
whether  all  or  only  some  of  the  units  in 
the  project  are  covered  by  a  project- 
based  Section  8  HAP  contract. 

3.  Projects  with  Multiple  Section  8 
Contracts 

A  project  with  multiple  Section  8 
contracts,  one  or  more  of  which  expires 
in  FY  1997  and  meets  the  requirements 
for  the  Demonstration  Program,  is 


eligible  to  participate  in  the 
Demonstration  Program,  and  will  also 
be  given  preference  over  other  projects 
whose  contracts  expire  after  FY  1997. 

4.  Projects  with  Pubfic  Financing 

A  project  with  primary  financing  that 
was  provided  by  a  pubhc  agency  and  is 
FHA-insured  and  that  has  a  HAP 
contract  expiring  in  FY  1997  is  eligible 
to  participate  in  the  Demonstration 
Program  with  the  consent  of  the 
appropriate  Housing  Finance  Agency 
and  the  ov\'ner. 

C.  Ineligible  Projects 

1.  Projects  without  FHA-insured  Loans 

A  project  that  does  not  have  an  FHA- 
insured  loan  will  not  be  eligible  to 
participate  in  the  Demonstration 
Program.  Some  examples  include;  (i)  A 
project  whose  FHA-insured  loan  has 
been  assigned  to  HUD  (iij  a  project  that 
is  HUD-owned.  (iii)  a  project  financed 
solely  with  conventional  financing,  or 
(iv)  a  project  with  a  direct  HUD  loan. 

2.  Projects  that  Fail  to  Meet  HQS 
Standards 

A  project  that  is  otherwise  eligible  to 
participate  in  the  Demonstration 
Program  will  be  deemed  ineligible  if  the 
project  contains  units  which  fail  to  meet 
Housing  Quality  Standards  (HQS)  at 
contract  expiration  and  the  owner  has 
received  adequate  notice  thereof  and 
has  been  given  the  opportunity  to  cure 
HQS  deficiencies  in  accordance  with 
Chapter  6  of  HUD  Handbook  4350.1. 
Multifamily  Asset  Management  and 
Project  Servicing. 

3.  Disqualified  Owners 

HUD  also  will  not  permit  the  owner 
to  participate  in  the  Demonstration 
Program  if  HUD  determines  that  the 
owner  of  the  multifamily  housing 
project  has  engaged  in  materially 
adverse  financial  or  managerial  actions 
or  omissions  with  regard  to  the  project 
(or  with  regard  to  other  similar  projects 
if  HUD  determines  that  such  actions  or 
omissions  constitute  a  pattern  of 
mismanagement  that  would  warrant 
suspension  or  debarment  by  HUD). 
Material  adverse  financial  actions  or 
omissions  are  any  action  or  omission 
which  lead  to  either  owTier  default 
(monetan,'  or  technical),  or  a  violation  of 
one  or  more  of  the  contractual 
obligations  under  the  project's 
Regulatory  Agreement  or  Section  8  HAP 
Contract.  Violations  may  include,  but 
are  not  limited  to.  submission  of  false 
statements  or  certifications  to  HUD, 
diversion  of  project  funds,  unauthorized 
distributions,  and  documented  project 
mismanagement.  HUD  may  renew  the 


contract  of  a  disqualified  owner  if  the 
project  is  sold  to  a  quahfied  purchaser. 

D.  Transfer  of  Projects  Disqualified 
From  the  Demonstration  Program 

When  an  owner  or  purchaser  that  is 
inehgible  for  the  Demonstration 
Program  for  reasons  described  in 
Section  I\'.C.  2.  and  3.  wishes  to 
voluntarily  sell  or  transfer  the  property, 
the  procedures  that  should  be  followed 
to  facilitate  the  voluntary  sale  or  transfer 
are  described  in  Section  V.H.  To 
facilitate  a  transfer  to  a  qualified 
purchaser,  HUD  may  renew  and  transfer 
assistance  that  has  not  been  renewed  in 
the  case  of  disqualified  projects. 

£.  Demonstration  Approaches/ 
L'nden\Titing 

This  section  sets  forth  the  approaches 
by  which  projects  in  the  Demonstration 
Program  will  be  restructured  and 
describes  the  underwriting  procedures 
to  be  employed. 

1   Mandator)-  Demonstration 
Approaches 

Under  the  Demonstration  Program. 
HL'D  must  utilize  one  or  more  of  the 
following  demonstration  approaches 
(the  "Mandator)-  Demonstration 
Approaches")  with  respect  to  each 
eligible  project:  (a)  Mortgage 
Restructuring,  (b)  Debt  Forgiveness,  or 
(c)  Budget-Based  Rents  Other 
demonstration  actions  may  be  used  with 
one  or  more  of  the  Mandator\- 
Demonstration  Approaches. 

HUD  will  determine  which  of  the 
.Mandator)-  Demonstration  Approaches 
is  appropriate  based  upon,  among  other 
things,  a  calculation  of  the  adjusted,  i.e.. 
market-based,  net  operating  income 
C'NOI")  generated  by  the  applicable 
project  In  those  cases  in  which  the  NOl 
is  positne,  the  Mortgage  Restructuring 
or  Debt  Forgiveness  approaches 
generally  will  be  used  If  the  NOI  is 
negative,  the  Budget-Based  Rents 
approach  generally  will  be  used. 

Further.  HIT)  will  determim  what 
constitutes  the  Supportable  Debt  bv 
applying  a  1 . 1 0  or  greater  debt  ser\-ice 
coverage  ratio,  at  the  interest  rate  and 
term  approved  by  HUD.  to  the  adjusted 
NOl.  HUD  may  require  that  the  term 
and/or  interest  rate  on  the  first  mortgage 
loan  bo  modified,  subject  to  the  consent 
of  the  mortgagee. 

The  Supportable  Debt  mav  be 
adjusted,  as  necessar)-.  to  provide  the 
minimum  Own  rs  Distribution,  as 
described  in  Sections  IV  E  la  (3)  and 
IV.E.l.b.(2).  and/or  to  accommodate  the 
payment  of  debt  ser\'ice  on  a 
rehabilitation  loan.  The  Supportable 
Debt  may.  at  Hl^D's  option,  also  be 
adjusted  il  the  security  for  the  existing 
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FHA-insured  loan  includes  vacant  land 
or  other  non-income  producing  assets 
with  additional  market  value. 

a.  Mortgage  Restructuring.  Under  the 
Mortgage  Restructuring  approach,  the 
existing  FHA-insured  mortgage  loan  is 
divided  into  two  parts:  (i)  A  performing 
first  mortgage  loan,  and  (ii)  a  second 
mortgage  loan  payable  out  of  Net  Cash 
Flow. 

In  most  instances,  the  Mortgage 
Restructuring  shall  be  accomplished  by 
a  partial  or  full  prepayment  of  the 
existing  FHA-insured  mortgage  loan. 

(1)  Supportable  First  Mortgage  Loan. 
The  amount  of  the  unpaid  principal 
balance  ("UPB")  of  the  supportable  first 
mortgage  loan  after  restructuring  shall 
equal  the  Supportable  Debt.  The  term 
Restructured  First  Mortgage  as  defined 
in  this  section  is  meant  to  be  used  only 
as  a  means  of  sizing  the  Second 
Mortgage  Loan.  It  is  not  to  be  confused 
with  the  Supportable  Debt,  which  is  the 
amount  of  the  adjusted,  performing  first 
mortgage  loan.  The  Restructured  First 
Mortgage  Loan  shall  equal  the 
Supportable  Debt  plus  (i)  All 
contributions  made  by  the  owner  (and 
the  owner's  partners/investors)  in 
connection  with  the  restructuring,  as 
determined  by  HUD,  and  (ii)  all  excess 
funds  in  the  project's  reserve  for 
replacement  account,  and  (iii)  all  funds 
in  the  project's  residual  receipts  account 
and  any  other  escrows  and  reserves,  as 
determined  by  HUD.  minus  (ii)  the 
rehabilitation  costs  approved  by  HUD. 
and  (iii)  the  transaction  costs  approved 
by  HUD. 

(2)  Second  Mortgage  Loan.  Unless 
otherwise  required  by  HUD.  the  initial 
unpaid  principal  balance  of  the  second 
mortgage  loan  will  equal: 

(a)  The  outstanding  balance  of  the 
existing  FHA-insured  mortgage  loans(s); 
minus 

(b)  The  amount  of  the  Restructured 
First  Mortgage.  Unless  otherwise 
required  by  HUD.  the  second  mortgage 
loan  will  bear  interest  at  a  rate  not  to 
exceed  the  long  term  applicable  Federal 
rate,  as  set  forth  pursuant  to  section 
1274(d)  of  the  Internal  Revenue  Code  of 
1986  (26  U.S.C.  1274(d)),  Principal  and 
interest  on  the  second  mortgage  loan 
will  be  payable  out  of  Net  Cash  Flow 
(discussed  below),  and  unpaid  mterest 
will  accrue.  The  second  mortgage  loan 
will  be  due  upon  the  sale  of  the  project 
or  the  refinancing  of  the  first  mortgage 
loan.  Other  terms  and  conditions  of  the 
second  mortgage  loan  will  be 
established  in  the  restructuring  process. 
HUD  may,  at  its  option,  forgive,  extend, 
or  allow  the  assumption  of  all  or  a  part 
of  the  second  mortgage  loan 

(3)  Use  of  Net  Cash  Flow.  For 
purposes  of  the  Mortgage  Restructuring 


approach,  "Net  Cash  Flow"  means  that 
portion  of  the  NOI  that  remains  after  the 
payment  of  all  required  debt  service 
payments  on  the  first  mortgage  loan.  Net 
Cash  Flow  shall  be  applied  as  follows: 
First,  to  payment  to  the  holder  of  the 
first  mortgage  loan  of  any  past  due 
principal  or  interest,  and  required 
escrows  and  reserves,  on  such  mortgage 
loan;  second,  to  the  extent  of  the 
remaining  Net  Cash  Flow  and  after  the 
owner  has  met  the  maintenance 
standards  required  by  HUD,  to  payment 
to  the  owner  of  an  annual  owner's 
distribution  of  up  to  $25  per  unit  per 
month  (the  "Chvner's  Distribution") 
and.  if  applicable,  to  payment  of  an 
additional  equity  distribution  to  the 
owner  equal  to  a  cumulative  10%  on 
any  new  cash  equity  invested  by  the 
owner  in  the  project  (the  "New  Equity 
Distribution")  (Note:  the  proceeds  from 
the  sale  of  low-income  housing  tax 
credits  ("LIHTCs").  and  the  balances  of 
any  residual  receipts  accounts  and 
capital  reserves,  are  excluded  from 
consideration  for  purposes  of 
determining  the  amount  of  the  New 
Equity  Distribution);  and  third,  to  the 
extent  of  the  remaining  Net  Cash  Flow, 
to  be  distributed  equally  between  the 
owner  and  HUD.  In  the  event  of  new 
equity  investment  by  the  owner  in 
connection  with  a  restructuring,  HUD 
may  waive  some  or  all  of  the 
distribution  of  cash  flow  to  HUD. 

(4)  Funding  Rehabilitation  Costs. 
Rehabilitation  costs  will  be  financed 
with  funds  available  in  the  project's 
residual  receipts  account  and  excess 
funds  in  the  project's  reserve  for 
replacements  account,  as  of  the  date  of 
the  Mortgage  Restructuring.  (Use  of 
excess  funds  in  the  reserve  account  will 
be  determined  by  the  Demonstration 
Manager  and  will  be  net  of  funds 
required  for  the  initial  deposit  to  that 
account.)  If  rehabilitation  costs  exceed 
the  amount  of  such  available  funds,  the 
rehabilitation  costs  may  be  funded  by 
(1)  a  contribution  of  cash  equity  fi'om 
the  owmer's  partners/investors,  (2)  the 
proceeds  of  a  non-FHA-insured 
rehabilitation  loan,  and/or  (3)  to  the 
extent  that  other  sources  of  funds  are 
unavailable,  through  a  loan  or  grant 
ft-om  HUD, 

b.  Debt  Forgiveness.  The  Debt 
Forgiveness  approach  will  be  used,  for 
good  cause  and  upon  request  by  the 
owner,  to  forgive  a  certain  portion  of  the 
outstanding  balance  of  an  existing  FHA- 
insured  loan.  This  approach  shall  be 
accomplished  through  a  partial  or  full 
prepayment  of  the  existing  FHA-insured 
mortgage  loan.  Under  this  approach,  the 
owner  may  choose  to  keep  the  reduced 
FHA-insured  mortgage  loan  in  place,  or 
refinance  such  loan  with  new  debt  and/ 


or  new  equity.  HUD  will  consider  the 
owner's  proposals  that  address  how  the 
forgiven  debt  shall  be  treated. 

(1)  Amount  of  Debt  Forgiveness.  The 
amotmt  of  the  debt  that  will  be  forgiven 
pursuant  to  the  Debt  Forgiveness 
Approach  is  equal  to  the  lesser  of  (a)  the 
maximum  amount  of  debt  forgiveness 
authorized  under  the  1997 
Appropriations  Act,  as  described  in 
Section  IV.E.l.b.(l)  (a),  and  (b)  the 
amount  of  debt  forgiveness  computed 
under  the  formula  described  in 
paragraph  (b),  below,  of  this  Section 
rV.E.l.b.d). 

(a)  Statutory  Maximum  Amount  of 
Debt  Forgiveness.  Under  the  HUD  FY 
1997  Appropriations  Act,  the  maximum 
amount  of  debt  forgiveness  is  limited  to 
that  portion  of  the  existing  FHA-insured 
debt  that  exceeds  the  "market  value"  of 
the  applicable  project.  The  project's 
"market  value"  will  be  determined 
based  upon  an  appraisal  of  tJie  project's 
as-is  value  prepared  in  accordance  with 
the  Uniform  Standards  of  Professional 
Appraisal  Practice  (USPAP).  The 
appraisal  will  take  into  consideration, 
among  other  factors,  the  current  market 
rents  for  unsubsidized  units  in  the  local 
market  area,  the  project's  current 
operating  expenses,  any  necessary 
reserves  for  long  term  capital 
replacements,  any  necessary 
rehabilitation  costs  (see  Section 
IV.E.2.b.(l)(c)),  and  any  anticipated 
costs  relating  to  the  trajisition  of  the 
project  to  market  rents. 

(b)  Formula  for  Computation  of  Debt 
Forgiveness  Subject  to  Statutory 
Maximum,  (i)  If  the  FHA-insured 
mortgage  loan  will  be  refinanced  with 
non-FHA-insured  financing,  the  amount 
of  debt  forgiveness  under  this  formula, 
unless  otherwise  required  by  HUD,  will 
be: 

(1)  The  sum  of  (a)  the  outstanding 
balance  of  the  existing  FHA-insured 
mortgage  loan(s).  (b)  the  rehabihtation 
costs  approved  by  HUD,  and  (c)  the 
transaction  costs  approved  by  HUD; 
minus. 

(2)  The  sum  of  (a)  the  UPB  of  any  new 
financing(s)  approved  by  HUD,  (b)  all 
contributions  made  by  the  owmer  (and 
the  owner's  partners/investors)  in 
connection  with  the  restructuring,  as 
determined  by  HUD,  and  (c)  all  excess 
funds  in  the  project's  reserve  for 
replacement  account,  all  funds  in  the 
project's  residual  receipts  account,  and 
any  other  escrows  and  reserves,  as 
determined  by  HUD. 

(ii)  If  the  FHA-insured  mortgage  loan 
is  retained  or  refinanced  with  another 
FHA-insured  loan,  the  amount  of  debt 
forgiveness  under  this  formula,  unless 
otherwise  required  by  HUD,  will  equal: 
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(1)  The  sum  of  (a)  the  outstanding 
balance  of  the  existing  FHA-insured 
mortgage  loan{s),  fb)  the  rehabilitation 
costs  approved  by  HUD,  and  (c)  the 
transaction  costs  approved  by  HUD; 
minus 

(2)  The  sum  of  (a)  the  Supportable 
Debt  (if  the  existing  FHA-insured  loan  is 
retained)  or  the  UPB  of  the  new  FHA- 
insured  financing(s),  (b)  all 
contributions  made  by  the  ow^ner  (and 
the  owner's  partners/investors)  in 
connection  with  the  restructuring,  as 
determined  by  HUD,  and  (c)  all  excess 
funds  in  the  project's  reserve  for 
replacement  account,  all  funds  in  the 
project's  residual  receipts  account,  and 
any  other  escrows  and  reserves,  as 
determined  by  HUD. 

The  formula  for  computing  the 
amount  of  debt  forgiveness  may  be 
further  adjusted,  at  HUD's  option,  if  the 
security  for  the  existing  FHA-insured 
loan  includes  vacant  land  or  other  non- 
income  producing  assets  with 
additional  market  value. 

(2)  Use  of  Net  Cash  Flow.  For 
purposes  of  the  Debt  Forgiveness 
approach,  "Net  Cash  Flow"  means  that 
portion  of  the  NOI  that  remains  after  the 
payment  of  all  required  debt  service 
payments  on  the  first  mortgage  loan  and 
on  the  subordinate  loan(s),  if  any.  Net 
Cash  Flow  shall  be  applied  as  follows: 
First,  to  payment  to  the  holder  of  the 
first  mortgage  loan  and  of  any 
subordinate  loans  of  any  past  due 
principal  or  interest,  and  required 
escrows  and  reserves,  on  such  mortgage 
loan;  second,  to  the  extent  of  the 
remaining  Net  Cash  Flow  and  after  the 
owner  has  met  the  maintenance 
standards  required  by  HUD,  to  pa\Tnent 
to  the  owTier  of  an  annual  owner's 
distribution  of  up  to  $25  per  unit  per 
month  (the  "Owners  Distribution") 
and,  if  apphcable,  to  payment  of  an 
additional  equity  distribution  to  the 
owner  equal  to  a  cumulative  10%  on 
any  new  cash  equity  invested  by  the 
owTier  in  the  project  (the  "New  Equity 
Distribution")  (Note:  the  proceeds  from 
the  sale  of  low-income  housing  tax 
credits  ("LIHTCs").  and  the  balances  of 
any  residual  receipts  accounts  and 
capital  reserves,  are  excluded  from 
consideration  for  purposes  of 
determining  the  amount  of  the  New 
Equity  Distribution);  and  third,  to  the 
extent  of  the  remaining  Net  Cash  Flow, 
to  be  distributed  equally  between  the 
owner  and  HUD.  In  the  event  of  new 
equity  investment  by  the  owner  in 
connection  with  a  restructuring,  HUD 
may  waive  some  or  all  of  the 
distribution  of  cash  flow  to  HUD. 

(3)  Funding  of  Rehabilitation  Costs.  // 
the  FHA-insured  mortgage  loan  will  be 
refinanced  with  non-FHA-insured 


financing,  the  HUD  approved 
rehabilitation  costs  will  be  financed 
with  funds  available  in  the  project's 
residual  receipts  account  and  excess 
funds  in  the  project's  reserve  for 
replacements  account,  as  of  the  date  of 
the  Debt  Forgiveness.  If  the 
rehabilitation  costs  exceed  the  amount 
of  such  funds,  the  rehabilitation  costs 
may  be  funded  by  (a)  a  contribution  of 
cash  equity  from  the  owner's  partners/ 
investors,  and/or  (b)  the  proceeds  of  the 
non-FHA-insured  refinancing  loan,  and 
(c)  to  the  extent  that  other  sources  of 
funds  are  unavailable,  through  a  loan  or 
grant  from  HUD. 

//  the  FHA-insured  mortgage  loan  is 
retained  or  refinanced  with  another 
FHA-insured  loan,  the  HUD  approved 
rehabilitation  costs  will  be  financed 
with  funds  available  in  the  project's 
residual  receipts  account  and  excess 
funds  in  the  project's  reserve  for 
replacements  account,  as  of  the  date  of 
the  Debt  Forgiveness.  If  the 
rehabilitation  costs  exceed  the  amount 
of  such  funds,  the  rehabilitation  costs 
may  be  funded  by  (1)  a  contribution  of 
cash  equity  from  the  owner's  partners/ 
investors,  (2)  the  proceeds  of  a  non- 
FHA-insured  rehabilitation  loan,  (3)  the 
proceeds  of  an  FHA-insured 
rehabilitation  loan,  and/or  (4)  to  the 
e.xtent  that  other  sources  of  funds  are 
unavailable,  through  a  loan  or  grant 
from  HUD. 

For  owners  who  want  to  refinance  the 
original  FHA-insured  loan,  mortgage 
insurance  from  the  following  FHA 
programs  may  be  provided: 

(a)  Section  223(f).  acquisition  and 
refinance  with  limited  renovations — 
loan  to  value  limit  of  85  percent:  or 

fb)  Section  223(a)(7).  refinance  of  an 
insured  loan  to  lower  the  interest  rate 
and  to  fund  rehabilitation  costs — loan 
limit  is  up  to  the  original  insured 
principal  amount. 

c.  Budget-Based  Rents.  The  Budget- 
Based  Rents  approach  will  be  used,  in 
limited  circiun stances,  to  renew  HAP 
contracts  expiring  in  FY  1997  for  a 
period  of  up  to  one  year  at  budget-based 
rents  not  to  exceed  the  rent  levels  in  the 
expiring  HAP  contract. 

(1)  Application  of  Budget-Basing.  The 
Budget-Based  Rents  approach  is 
intended  for  projects  in  which  the 
application  of  Mortgage  Restructuring  or 
Debt  Forgiveness  alone  is  infeasible.  It 
is  anticipated  that  the  Budget-Based 
Rents  approach  will  be  used  for  the 
following  types  of  projects: 

(a)  If  the  project  has  a  negative 
adjusted  NOI.  that  is,  the  adjustment  of 
rents  to  market  levels  would  not  enable 
the  project  to  pay  its  reasonable  and 
necessary  operating  expenses 
Reasonable  operating  expenses,  lor 


these  purposes,  will  not  include  the 
Owners  Distribution  or  New  Equity 
Distribution. 

fb]  If  the  project's  market  rents  are 
higher  than  both  120%  of  the  applicable 
FMRs  and  the  gross  rents  (HAP  contract 
rents  plus  any  applicable  utilitv 
allowance  amounts),  and  restructuring 
may  result  in  the  displacement  of 
tenants 

(2)  Preference  for  Unique  Projects. 
HUD  may  give  a  preference  to 
processing  under  the  Budget-Based 
Rents  approach  to  certain  unique 
projects,  such  as  those  designated  for 
occupancy  by  elderly  families  and  those 
located  in  rural  areas. 

(3)  Calculation  of  Budget-Based  Rents. 
Under  the  Budget-Based  Rents 
approach,  rents  A^ill  be  set  at  a  level 
sufficient  to  support  the  aggregate 
amount  of  the  applicable  project's 
reasonable  operating  expenses,  provided 
that  such  rents  do  not  exceed  the  rents 
under  the  expiring  HAP  contract. 

For  purposes  of  the  Budget-Based      \  - 
Rents  approach,  a  project's  reasonable 
operating  expenses  shall  include: 

(a)  Reasonable  and  necessary 
operating  expenses,  including  adequate 
annual  contributions  to  the  reserve  for 
replacements  account: 

(b)  A  reasonahi.:  return  to  the  owner, 
based  on  the  Owner's  Distribution;  and 

(c)  Debt  service  payments  that  remain 
on  the  existing  FHA-insured  mortgage 
loan  after  principal  reduction,  if  any. 

The  amount  of  the  reasonable 
operating  expenses  (and  contributions 
to  the  reserve  for  replacements  account) 
will  be  determii    d  based  upon  an 
appraisal  of  the  project  prepared  in 
accordance  with  the  USPAP  and  a 
physical  needs  assessment 

The  rents  set  under  the  Budget-Based 
Rents  Approach  will  be  reevaluated 
each  year  prior  to  any  further  renewal 
of  the  HAP  contract.  Each  annual  H.\P 
contract  renewal  is  subject  to 
Congressional  aj^propriations 

(4)  Funding  of  Rehabilitation  Costs. 
Under  the  Budget-Based  Rents 
approach,  the  HUD  approved 
rehabilitation  costs  will  be  financed 
with  funds  available  in  the  project's 
residual  receipts  account  and  excess 
funds  in  the  proi  jt's  reserve  for 
replacements  account,  as  of  the  date  the 
Budget-Based  Rents  are  implemented  If 
the  rehabilitatio..  costs  exceed  thi'  • 
amount  of  such  funds,  the  rehabilitation 
costs  may  be  funded  by  a  contribution 
of  cash  equity  from  the  owner's 
partners/investors.  For  projects  with  a 
negative  NOI  at  market  rents.  HLT)  may 
supplement  the  funds  available  for 
rehabilitation  with  a  grant  of  up  to 
55,000  per  unit,  which  amount  may  be 
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increased  in  extraordinary 
circumstances. 

2.  Project  Underwriting 

a.  Purpose.  The  purpose  of 
demonstration  project  loan 
underwriting  is  to  reduce  annual  section 
8  contract  renewal  costs  that  result  from 
subsidizing  rents  at  above  market  levels. 
Projects  in  the  Demonstration  Program 
will  be  analyzed  and  restructured  to 
bring  their  rents  and  expenses  in  line 
with  the  rents  and  expenses  that  are 
comparable  to  unassisted  units  in  the 
local  market  area.  The  majority  of 
projects  will  contmue  to  receive  project- 
based  section  8  assistance  at  those 
market  levels  through  one-year  contract 
renewals,  subject  to  annual 
appropriations.  At  the  same  time.  FHA- 
insured  first  mortgages  will  be  reduced 
to  reflect  changed  project  income. 

b.  Method.  HUD  will  first  estimate  a 
project's  net  operating  income  (NOI)  by 
deducting  operating  costs,  including 
reserves  for  replacement,  from  market 
rents.  The  NOI  will  be  used  to 
determine  the  Supportable  Debt;  that 
debt  may  be  adjusted  downward  to 
accommodate  the  cost  of  scheduled 
repairs  and  to  provide  the  minimum 
Owner's  Distribution.  HUD  will 
determine  the  amount  of  first  mortgage 
principal  reduction  by  subtracting  the 
supportable  mortgage  and  other  sources 
of  funds  from  the  unpaid  principal 
balance  of  the  original  mortgage 

For  project  loans  restructured  by 
HUD.  project  underwriting  necessary'  for 
restructuring  will  be  the  responsibility 
of  the  Demonstration  Manager, 
operating  most  often  from  selected  HUD 
field  offices  and  assisted  by  a  Due 
Diligence  Contractor.  The  Due  Diligence 
Contractor  will  contract  for  appraisals. 
Physical  Needs  Assessments  and  any 
other  reports  as  may  be  required  by 
HUD. 

Appraisals  must  meet  the  standards 
and  procedures  of  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  (USPAP),  published  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation,  as  modified  by 
HUD.  The  appraisal  will  be  the  basis  for 
determining  market  income  and 
expenses. 

(1)  Determination  of  Adjusted  Net 
Operating  Income  The  adjusted  Net 
Operating  Income  (NOI)  will  be  used  to 
help. determine  which  Demonstration 
Approach  should  be  employed  with 
respect  to  a  particular  project  and  to 
determine  the  size  of  the  Supportable 
Debt.  Computation  of  the  adjusted  Net 
Operating  Income  will  require  an 
analysis  of  the  estimated  income  and 
expenses  of  each  project  after 
adjustment  to  market  levels. 


(a)  Estimation  of  Income.  To  estimate 
the  total  income  of  a  project,  HUD  will 
analyze:  (a)  The  expected  rental 
revenues  to  be  generated  from  operation 
of  the  project  at  market  rents:  (bj  the 
anticipated  vacancy  rate  for  the  project; 
and  (c)  any  other  income  (e.g.,  income 
from  laundry  and  parking  facilities)  that 
is  expected  to  be  generated  by  the 
project.  The  determination  of  market 
rent  will  assume  the  project  has  been 
rehabilitated  to  meet  the  requirements 
of  the  Physical  Needs  Assessment  as 
described  in  Section  IV'.E.2.b.(l)(c). 
Market  rents,  for  the  purpose  of 
underwriting,  are  the  rents  achievable  in 
the  immediate  vicinity  for  comparable 
unassisted  units  in  good  condition. 

(b)  Estimation  of  Expenses.  For  the 
purposes  of  project  underwriting,  total 
expenses  will  include:  (IJ  Reasonable 
operating  expenses;  and  ^2) 
contributions  to  the  reserve  for 
replacement  account. 

(i)  Operating  Expenses.  It  is  the  intent 
of  this  Demonstration  Program  that 
project  operations  be  reevaluated  in 
order  to  reduce  operating  costs  where 
possible.  HUD  will  analyze  ordinary 
and  necessary  operating  expenses  for 
the  project.  The  analysis  will  consider, 
among  other  factors,  historical  operating 
statements,  owTier  input,  and  standard 
expenses  by  type  and  market.  Project 
expenses  will  be  compared  to  FHA- 
insured  mortgage  portfolio  averages, 
other  market  data  and  industry 
standards  published  regularly  by 
entities,  including,  but  not  limited  to, 
the  Institute  for  Real  Estate  Management 
(IREM). 

(ii)  Reserves  for  Replacement.  An 
allowance  for  scheduled  contributions 
to  the  reserve  for  replacement  account 
to  fund  ongoing  capital  needs  will  be 
included  under  gross  expenses.  The 
amount  will  be  based  on  an  inspection 
of  the  building  and  a  schedule  of 
improvements  included  in  the  Physical 
Needs  Assessment. 

(c)  Determining  the  Level  of  Required 
Physical  Improvements,  In  determining 
the  level  of  physical  improvements  a 
property  requires,  HUD  will  direct  a 
Due  Diligence  Contractor  to  inspect  the 
project  and  complete  a  Physical  Needs 
Assessment. 

Participation  in  the  Demonstration 
Program  will  not  affect  the 
responsibility  of  owners  who  undertake 
a  rehabilitation  program  to  comply  with 
the  accessibility  requirements  described 
at  24  CFR  8.23,  Alterations  of  existing 
housing  facilities,  and  8.24.  Existing 
housing  programs,  as  applicable. 

The  Physical  Needs  Assessment  will 
be  done  in  accordance  with  the  Fannie 
Mae  (FNMA)  Physical  Needs 
Assessment  Guidance  to  the  Property 


Evaluator  for  the  Delegated 
Underwriting  and  Servicing  (DUS) 
Program,  as  may  be  modified  by  HUD. 
This  guide  instructs  the  property 
evaluator  to  examine  the  condition  of 
the  building,  including  all  its  systems 
and  components,  and  provide  (1)  a 
description  of  significant  repair  and 
replacement  needs,  both  immediate  and 
long-term,  and  (2)  a  description  of  any 
significant  issues  affecting  tenants' 
health  and  safety. 

In  addition,  the  Demonstration 
Manager  will  direct  the  Due  Diligence 
Contractor  to  estimate  the  cost  of  any 
improvements  necessary  to  enable  the 
project  to  compete  with  similar  but 
unsubsidized  projects  in  its  local 
market.  The  intent  of  physical 
improvement  is  not  to  reposition  the 
property  in  the  market  place,  but  to 
create  a  product  that  is  consistent  with 
its  original  position  in  the  market.  In 
determining  the  amount  of 
rehabilitation  to  be  done,  the 
Demonstration  Manager  will  balance  the 
need  to  enable  the  project  to  compete 
with  similar  but  unassisted  projects  in 
its  local  market  with  the  need  to  keep 
the  rents  as  affordable  as  possible.  The 
result  should  be  a  marketable  project 
that  competes  on  rents  rather  than  on 
amenities. 

(d)  Determination  of  Net  Operating 
Income.  Net  Operating  Income  (NOI)  is 
the  amount  of  project  income  that 
remains  after  all  operating  expenses, 
including  the  contribution  to  the 
replacement  reserve,  have  been 
estimated.  It  is  calculated  by  deducting 
total  expenses  from  total  income. 

(2)  Owner's  Distribution  from  Net 
Cash  Flow.  In  exchange  for  the  payment 
it  makes  to  reduce  principal  on  the 
original  mortgage,  HUD  will  require 
owners  to  share  Net  Cash  Flow  dollar- 
for-doUar  with  HUD.  As  an  incentive  to 
maintain  the  property,  however,  the 
owner  may  receive  an  annual 
distribution  of  100%  of  Net  Cash  Flow 
up  to  a  ceihng  equal  to  $25  per  unit  per 
month  ("Owner's  Distribution");  and 
also,  where  appropriate,  a  New  Equity 
Distribution. 

The  Owner's  Distribution,  in  all  cases, 
will  be  subordinate  to  the  first  mortgage 
and  will  be  paid  only  to  the  extent  that 
the  cash  flow  to  pay  it  is  available.  Any 
unpaid  distributions  will  not  accrue. 
Further,  the  Owner's  Distribution  will 
be  held  in  an  escrow  account  and  paid 
to  the  owner  only  after  HUD  or  its 
representative  inspects  the  project  and 
finds  that  all  units  are  in  substantial 
compliance  with  maintenance  standards 
set  forth  by  HUD  as  part  of  the 
restructuring  agreement.  Any  owner 
who  fails  to  deposit  all  Net  Cash  Flow 
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to  the  retention  account  will  waive  its 
rights  to  hiture  distributions. 

In  sizing  the  amount  of  supportable 
debt,  HUD  will  make  an  adjustment  so 
that  Net  Cash  Flow  on  a  pro  forma  basis 
is  not  less  than  $25  per  unit  per  month. 
The  adjustment  will  be  made  as  follows: 

If  Net  Cash  Flow  is  equal  to  or  greater 
than  or  equal  to  $25  dollars  per  unit  per 
month,  the  distribution  will  not  be 
deducted  from  debt  service  for  the 
purpose  of  sizing  the  mortgage. 

If  Net  Cash  Flow  is  less  tnan  the 
distribution  of  $25  per  unit  per  month, 
the  difference  between  the  distribution 
and  Net  Cash  Flow  will  be  deducted 
from  the  amount  of  projected  debt 
service,  thus  reducing  the  size  of  the 
supportable  loan  and  insuring  the 
availability  of  the  Owner's  Distribution. 

The  Owner's  Distribution  must  be 
earned  and  maintained  thorough 
efficient  management.  It  is  not  a 
guarantee.  Adjustments  to  debt  service 
and  cash  flow  will  be  made  only  at 
initial  underwriting;  future  adjustments 
to  Owner's  Distribution  to  offset  rising 
operating  costs  will  not  be  allowed  by 
HUD.  HUD,  however,  may  make  future 
adjustments  to  the  $25  per  unit  per 
month  ceiling  to  respond  to  inflation. 

V.  Additional  Demonstration  Program 
Matters 

A.  Required  Consents 

The  implementation  of  one  or  more  of 
the  Mandatory  Demonstration 
Approaches  shall  be  subject  to  receipt  of 
all  necessary  third  party  consents.  The 
ov^rner  and/ or  HUD  as  appropriate,  shall 
be  responsible  for  obtaining  the 
consents  from  necessary  parties. 
Guidance  on  projects  with  Gimiie  Mae 
Mortgage  Backed  Securities  will  be 
provided  in  the  future. 

B.  Additional  Restructuring  Tools 

In  addition  to  the  mandatory 
demonstration  approaches  described 
above,  HUD  has  authority  to  take  any  of 
the  following  actions  wiih  respect  to 
each  project  in  the  Demonstration 
Program: 

1 .  Full  or  Partial  Prepayment 

With  the  prior  consent  of  the  insured 
mortgagee,  HUD  may  choose  to  make  a 
full  or  partial  prepayment  to  the  holder 
of  the  FHA-insured  loan  prior  to  the 
date  of  any  defaults. 

2.  Sale  or  Transfer  of  HUD's  Economic 
Interest 

HUD  may  enter  into  contracts  either 
to  purchase  reinsurance  or  to  transfer  to 
third  parties  HUD's  economic  interest  in 
contracts  of  insurance  or  insurance 
premiums  paid.  HUD  may  not  elect  to 
do  this  for  more  *han  5,000  units  in  the 


Demonstration  Program  during  FY  1997. 
Any  contract  HUD  executes  under  this 
paragraph  shall  require  that  associated 
units  be  maintained  as  low-income 
units  for  the  life  of  the  mortgage(s), 
unless  HUD  has  waived  this  provision 
for  good  cause. 

3.  Credit  Enhancement 

HUD  may  provide  new  FHA 
multifamily  mortgage  insurance, 
contract  for  reinsurance  or  provide  other 
credit  enhancement  alternatives.  HUD 
may  also  retain  the  existing  FHA 
insurance  on  a  restructured  supportable 
first  mortgage  loan,  or  permit  the  use  of 
the  multifamily  risk-sharing  mortgage 
programs,  as  provided  under  section 
542  (b)  and  (c)  of  the  Housing  and 
Communitv  Development  Act  of  1992 
(Pub.  L.  No.  102-550;  106  Stai.  3794;  12 
U.S.C.  1707  note),  to  the  extent  that 
appropriations  or  housing  units  are 
available.  Unless  otherwise  agreed  to  by 
the  project  owner,  not  more  than  25% 
of  the  units  with  expiring  Section  8 
contracts,  in  the  aggregate,  may  be 
restructured  during  FY  1997  without 
FHA  insurance. 

4.  Tenant-Based  Section  8 

With  the  consent  of  the  owner  of  the 
project,  and  after  consulting  with 
tenants,  HUD  may  substitute  tenant- 
based  Section  8  assistance  for  some  or 
all  of  the  units  covered  by  a  project's 
Section  8  rental  assistance  contract. 
This  Section  8  tenant-based  assistance, 
however,  can  be  provided  only  where 
HUD  has  determined  and  certified  that 
there  is  adequate,  available,  and 
affordable  housing  within  the  local  area 
and  that  tenants  will  be  able  to  use  the 
Section  8  tenant-based  assistance 
successfully. 

HUD  may  make  this  substitution  for 
not  more  than  10%  of  the  aggregate 
aumber  of  units  in  projects  restructured 
during  any  one  fiscal  year. 

5.  Removal  of  Restrictions 

HUD,  with  the  owner's  consent  and 
other  parties'  consent,  as  necessary,  and 
after  consulting  with  the  tenants,  may 
remove,  modify  or  agree  to  the  removal 
of  any  mortgage,  regulatory  agreement, 
project-based  assistance  contract,  use 
agreement,  or  restriction  that  had 
previously  been  imposed  or  required  by 
HUD  which  would  interfere  v^th  the 
abihty  of  the  project  to  operate  without 
above-market  rents.  HUD  may  also 
remove  any  limitations  previously 
imposed  by  HUD  with  respect  to  the 
distribution  of  a  project's  Net  Cash 
Flow.  It  is  HUD's  intention  after 
restructuring  to  eliminate  the  limited 
dividend  distribution  requirements, 
should  they  be  currently  required,  and 


associated  collection  of  residual 
receipts. 

6.  Use  of  Accumulated  Residual 
Receipts 

HUD  may  require  the  owner  to  apply 
any  accumulated  r   ,idual  receipts 
towards  effecting  the  purposes  of  the 
Demonstration  Program. 

7  Payments  by  HUD 

HUD  may  enter  into  such  agreements, 
provide  such  concessions,  incur  such 
costs,  make  such  grants  (including 
grants  to  finance  approved 
rehabilitation  costs)  and  other 
payments,  and  provide  other  valuable 
consideration,  as  HUD  determines  are 
reasonably  necessary'  in  order  to  enable 
owners,  lenders,  servicers,  third  parties 
and  other  entities  to  participate  in  the 
Demonstration  Program. 

C.  Structures  to  Address  Tax  Liabilitv 

Owners  of  projects  undergoing 
restructuring  may  be  exposed  to  tax 
consequences  assc  lated  with 
cancellation  of  debt,  and  taxation  of 
capital  gams  or  ordinary  income.  It  is 
the  expressed  desire  of  Congress  that  the 
Demonstration  Program  minimize,  if 
possible,  tax  consequences  to  owners. 
Absent  specific  legislative  relief,  HUD 
will  accept  proposals  from  owners 
which  include  any  tax  motivated 
structure  deemed  by  the  owner  to  be 
acceptable  to  the  Department  of  the 
Treasury  that  will  limit  or  defer  tax 
liability  and  which  will  not  adversely 
affect  a  project's  financial  integrity  or 
management. 

D.  Sources  and  Uses  of  Funds  Under  the 
Demonstration  Program 

1.  Sources  of  Funds 

The  funds  which  HUD  anticipates 
using  in  connection  with  an  owner's 
participation  in  the  Demonstration 
Program  may  include  the  following: 

a.  Funds  in  the  project's  residual 
receipts  account; 

b.  Excess  funds  in  the  project's 
reserve  for  replacements  fund: 

c.  New  project  financing,  either  FHA- 
insured  or  non-FHA-insured  obtained 
by  the  owner; 

d.  New  equity  to  be  contributed  by 
new  or  existing  owners  and  partners/ 
investors  (including  additional  capital 
contributions); 

e.  New  equity  raised  from  a  proposed 
sale  or  other  disposition  of  the  project 
(100%  of  the  purchase  price  relating  to 
any  sale  or  other  disposition  must  be 
supported  by  a  third  party  USPAP 
appraisal); 

f.  New  equity  raised  from  the  sale  of 
low-income  housing  tax  credits; 
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g.  To  the  extent  other  sources  of  funds 
are  not  available,  full  or  partial  mortgage 
prepayments  from  HUD; 

h.  To  the  extent  required,  as 
determined  by  HIT),  direct  loans  or 
grants  from  HUD;  and 

i.  With  respect  to  projects  with 
Section  8  contracts  expiring  after  FY 
1997,  the  capitalized  value  of  Section  8 
project-based  assistance  in  excess  of 
market  rents. 

2.  Uses  of  Funds 

Subject  to  the  approval  of  HUD  and. 
where  required,  to  mortgagee  approval, 
the  permitted  uses  of  such  funds  will 
include  the  following: 

a.  Reduction  or  cancellation  of 
existing  FHA-insured  debt  and,  where 
appropriate,  other  debt  on  the  property 
approved  by  HUD,  including  a  payment 
to  an  escrow  account  to  be  used  for  such 
purposes; 

b.  Payment  of  delinqueni  taxes, 
insurance  premiums  and/or  other 
amounts  owing  with  respect  to  the 
project,  including  amounts  necessary  to 
remove  liens  or  judgments; 

c.  Payment  of  reasonable 
rehabilitation,  renovation,  maintenance 
or  construction  expenses  necessary  to 
meet  the  requirements  of  the  Physical 
Needs  Assessment; 

d.  Payment  of  reasonable  legal  and 
other  transactional  costs  (including  title, 
survey,  appraisals,  etc.); 

e.  Payment  of  reasonable  fees  and 
costs  associated  with  obtaining  new 
financing  (including  prepayment 
penalties,  discounts,  etc.); 

f.  Payments  of  reasonable  oversight 
fees  for  nonprofits  to  cover  reasonable 
pre-development  costs;  and 

g.  Relocation  costs. 

E.  Affordabiltty  Requirements 

1 .  Projects  with  Renewed  or  New  HAP 
Contracts 

Unless  otherwise  waived  by  HUD  for 
good  cause,  each  project  owner 
participating  in  the  Demonstration 
Program  that  is  provided  with  a  new  or 
renewed  HAF  contract  (other  than  any 
temporary  renewal  provided  during  the 
Demonstration  Program  processing 
period)  will  be  required  for  a  period  of 
up  to  20  years  from  the  date  of  closing 
of  the  Demonstration  Restructuring,  to 
accept  each  offer  by  HUD  to  renew  the 
project's  HAP  contract  The  terms  and 
conditions  of  the  HAP  contract  renewals 
shall  be  set  forth  in:  (a)  The 
Restructuring  Commitment  (as 
described  in  Section  VI. G.)  between 
HUD  and  the  owner,  and/or  (b)  an 
amendment  to  the  renewed  HAP 
contract.  All  such  renewals  shall  be 
subject  to  annual  Congressional 
appropriations. 


2.  Projects  without  Renewed  or  New 
HAP  Contracts 

Unless  otherwise  waived  by  HUD  for 
good  cause,  with  respect  to  any  project 
participating  in  the  Demonstration 
Program  that  is  not  provided  wdth  a  new 
or  renewed  HAP  contract,  the  owner 
and  HUD  shall  execute  a  Use  Agreement 
in  the  same  form  as  that  described  in 
Section  V.E.I.,  provided,  however,  that 
such  Use  Agreement  shall  also  require 
the  owner  to  accept  Section  8  tenant- 
based  certificates  or  vouchers  from  the 
project's  existing  tenants,  to  the  extent 
such  tenants  choose  to  remain  in  the 
project,  for  a  period,  in  the  aggregate,  of 
up  to  20  years  after  the  Demonstration 
Restructuring  closing  for  the  project 
occurs. 

3.  Long-Term  Project  Affordability 

When  the  Mortgage  Restructuring  or 
Debt  Forgiveness  approaches  are  used, 
the  project  will  be  required  to  comply 
with  affordability  requirements 
established  by  HUD.  Unless  otherwise 
agreed  to  by  HUD,  the  affordability 
requirements  shall  remain  in  effect  for 
a  minimum  of  20  years  from  the  date  the 
Mortgage  Restructuring  or  Debt 
Forgiveness  is  made  effe.  ive. 
Affordability  requirements  shall  be 
incorporated  into  a  recorded  Use 
Agreement. 

If  statutorily  permitted  by  the  section 
of  the  National  Housing  Act  under 
which  the  mortgage  is  insured,  the 
affordability  requirements  will  be  the 
same  as  those  of  the  Low-Income 
Housing  Tax  Credit  program,  namely, 
the  project  shall  be  required  to 
maintain:  (a)  At  least  20%  of  the  units 
in  the  project  with  families  whose 
adjusted  income  does  not  exceec'  50% 
of  the  area  median  income,  or  (b)  at  least 
40%  of  the  units  in  the  project  with 
families  whose  adjusted  income  does 
not  exceed  60%  of  the  area  median 
income.  Affordability  requirements  may 
be  waived  by  HUD  for  good  cause. 

4.  Affordability  Waiver  Authority  for 
Designees 

None  of  the  affordability  requirements 
in  this  Section  V.E.  may  be  waived  by 
a  Designee,  except  with  express  prior 
written  approval  of  HUD. 

F.  Tenant  Protections 

If  the  owner  has  provided  the 
required  notice,  any  eligible  family 
residing  in  a  project-based  Section  8 
assisted  unit  that  is  covered  by  an 
expiring  contract  that  is  not  renewed 
will  be  offered  tenant-based  assistance 
as  provided  in  Housing  Notice  H  96-89 
prior  to  the  date  on  which  the  project- 
based  HAP  contract  expires.  If  the 
owner  chooses  not  to  request  a  renewal 


and  if  proper  notice  was  not  given,  the 
owner  must  permit  the  tenants  assisted 
by  the  expiring  Demonstration 
Agreement  to  remain  in  their  units  for 
the  full  notice  period  without  increasing 
the  tenant  portion  of  the  rent  under  the 
Demonstration  Agreement.  Public 
housing  authorities  will  be  allocated 
additional  HAP  contract  authority  on  an 
annual  basis  in  order  to  assure  that 
families  so  affected  will  be  provided 
tenant-based  Section  8  contracts.  Public 
housing  authorities  will  be  responsible 
for  administering  the  issuance  of  these 
tenant-based  Section  8  contracts. 

G.  Funding  and  Unit  Limitations 

The  funding  limitation  for  the 
Demonstration  Program  is  set  at 
540,000,000.  This  amount  is  comprised 
of  $30,000,000  made  available  under 
section  210  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act,  1996,  appropriated 
to  remain  available  through  September 
30,  1997  and  $10,000,000  appropriated 
under  section  212  of  the  FHA 
Multifamily  Demonstration  Authority 
HUD  1997  Appropriations  Act, 
appropriated  to  remain  available  until 
September  30,  1998.  Total  funds 
available  are  net  of  commitments  made 
in  the  implementation  of  the  FY  1996 
Portfoho  Reengineering  Demonstration 
Program. 

The  $40,000,000  shall  include  any 
credit  subsidy  costs  associated  with 
providing  direct  loans  or  mort.gage 
insurance  as  well  as  costs  of  modifying 
and  restructuring  loans  held  or 
guaranteed  by  the  Federal  Housing 
Administration. 

H.  Transfer  of  Projects 

When  the  owner  of  a  project  in  the 
Demonstration  Program  voluntarily 
transfers  the  property,  HUD  shall 
facilitate  the  transfer  to  tenant 
organizations,  tenant-endorsed 
nonprofit  organizations  or  public  agency 
purchasers  which  are  qualified  to  own 
and  manage  multifamily  properties. 
HUD  will  give  final  approval  to  the 
selected  purchaser  upon  the  completion 
of  the  following  selection  process  by  the 
owner,  and  certification  by  the  owner 
that  this  process  has  been  followed.  To 
facilitate  a  transfer  to  a  qualified 
purchaser,  HUD  may  transfer  existing 
Section  8  project-based  assistance  to  the 
purchaser  or  transferee.  In  the  transfer 
of  physical  assets,  demonstration  project 
owners  must  follow  the  process  below: 

1.  The  owner  shall  notify  potential 
qualified  tenant  organizations  and 
experienced  tenant-endorsed  nonprofit 
organizations  or  public  agency 
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purchasers  of  the  availabiUty  of  the 
project  for  sale  by: 

a.  MaiUng  notices  to  eUgible 
organizations; 

b.  Placing  notices  in  the  major  local 
newspaper(s)  in  the  jurisdiction  in 
which  the  project  is  located; 

c.  Mailing  notices  to  clearinghouse 
networks;  or 

d.  Using  any  other  means  of 
notification  which  HUD  determines 
would  be  effective  to  notify  potential 
quahfied  purchasers  of  the  sale  of  the 
property. 

2.  For  the  90-day  period  beginning  on 
the  date  of  receipt  by  HUD  of  a  notice 
of  intent  to  transfer  physical  assets,  the 
owner  may  accept  a  bona  fide  offer  only 
from: 

a.  A  resident  council  intending  to 
purchase  the  project  and  retain  it  as 
rental  housing,  certifying  that  it  has  the 
support  of  a  majority  of  tenants; 

b.  A  tax-exempt  nonprofit 
organization  that  has  a  record  of  service 
over  at  least  five  years  of  providing 
quality  low-income  housing  and  which 
has  the  support  of  a  majority  of  tenants; 
or 

c.  A  qualified  public  agency. 

3.  During  this  90-day  period,  although 
offers  may  be  made  by  other  prospective 
purchasers,  these  offers  may  not  be 
accepted  by  the  owner  until  the 
expiration  of  the  90-day  period.  If  no 
bona  fide  offer  to  purchase  the  project 

is  made  by  any  of  these  groups  and 
accepted  by  the  owner  at  the  end  of  the 
90-day  period,  which  period  may  be 
extended  by  HUD  for  good  cause,  the 
owner  may  accept  an  offer  to  purchase 
the  project  from  any  qualified 
purchaser. 

VI.  Demonstration  Process 

This  section  explains  the 
Demonstration  Program  process  that 
will  be  follow«5d  by  HUD  and  project 
owners  for  eligible  project  loans.  The 
Demonstration  Program  provides  for 
both  Designee  Processing  and  Alternate 
Processing  as  well  as  direct  HUD 
processing  of  Demonstration  project 
loans. 

In  the  case  of  Designee  processing, 
initial  intake  and  referral  to  the 
appropriate  Designee  is  the 
responsibility  of  HUD  and  thereafter  the 
Designee  is  responsible  for  project 
management.  (See  Section  VII.  for 
further  information  on  Designee 
Processing.) 

Owners  seeking  new  first  mortgage 
financing  may  bypass  the  majority  of  the 
HUD  restructuring  process  and  have  the 
qualified  lender  perform  the  necessarv' 
underwriting  and  due  diligence 
activities.  In  cases  where  the  FHA  loan 
is  being  retained.  HUD  may  request  the 


mortgagor  or  loan  servicer  to  perform 
certain  due  diligence  and  underwriting 
of  activities  under  certain  conditions. 
(See  Section  VIII.) 

The  following  describes  the 
restructuring  process  to  be  implemented 
directly  by  HUD. 

A.  Owner's  Request  to  Participate 

To  participate  in  the  Demonstration 
Program,  owners  with  Section  8 
contracts  due  to  expire  in  FY  1997  must 
complete,  execute  and  return  to  HUD, 
no  later  than  45  days  prior  to  the 
expiration  of  their  Section  8  contract,  a 
Request  to  Participate  in  the 
Demonstration  Program  (the  Request  to 
Participate).  The  Request  to  Participate 
should  be  in  the  form  of  a  letter  of 
interest  which  includes  the  name  and 
address  of  the  project  and  the  date  the 
Section  8  contract  expires. 

Owners  with  contracts  expiring 
within  45  days  of  the  date  of  publication 
of  these  Guidelines  who,  therefore, 
cannot  provide  the  full  45  days  of 
notice,  must  provide  notice  to  HLT)  as 
soon  as  possible  but  not  later  than  45 
days  from  the  publication  of  these 
Guidelines.  If  the  project  has  more  than 
one  Section  8  contract,  the  45  days  will 
be  measured  from  the  expiration  date  of 
the  contract  with  the  earliest  expiration. 

Owners  who  do  not  submit  the  above 
Request  to  Participate  on  or  before  the 
required  deadlines  will  not  be  eligible  to 
participate  in  the  Demonstration 
Program,  unless  compliance  with  the 
deadlines  is  waived  by  HUD  for  good 
cause.  This  Request  to  Participate 
should  be  addressed  to  the  Director  of 
Multifamily  Housing  in  the  HUD  field 
office  with  jurisdiction  over  the  project. 

B.  Demonstration  Agreement 

Within  ten  business  days  of  HUD's 
receipt  of  the  owner's  Request  to 
Participate  in  the  Demonstration 
Program,  the  field  office  Director  of 
Multifamily  Housing  will  prepare  and 
send  to  the  owner  the  following: 

1.  A  Demonstration  Agreement  which: 
(a)  Sets  forth  tne  Owner's  obligation  to 
proceed  in  good  faith  to  negotiate  a 
Restructuring  Commitment  with  HUD 
within  180  calendar  days  after 
execution  of  the  Demonstration 
Agreement:  (b)  sets  forth  the  Owner's 
obligation  to  provide  all  documents  and 
information  reasonably  requested  bv 
HUD  in  order  to  enable  the  project  to 
participate  in  the  Demonstration 
Program:  and  (c)  requires  the  owner  to 
certify  that  it  has  provided  the  notice  to 
the  tenants,  the  Affected  Unit  of  Local 
Government  and  the  lender(s],  as 
required  in  Section  VI. D.; 

2.  An  Addendum  to  the 
Demonstration  Agreement  in  the  form  of 


a  Housing  Assistance  Payments 
Demonstration  Renewal  Contract,  the 
form  of  which  is  included  as 
Attachment  3(c)  of  the  Housing  Notice 
H  96-a9  dated  October  15,  1996  (the 
HAP  Renewal  Contract). 

3.  An  attachment  containing  the  name 
and  address  of  the  project,  the  Section 
8  and  FHA  project  numbers,  the  section 
of  the  National  Housing  Act  under 
which  the  mortgage  is  msured,  an 
owner  or  owner  agent  contact  name, 
address  and  telephone  and  fax  numbers, 
and  imit  type  and  rental  information, 
consisting  of  contract  rents,  utility 
allowances,  if  any,  and  FMR's. 

C.  Execution  of  Demonstration 
Agreement 

In  order  to  participate  in  the 
Demonstration  Program,  the  owner  will 
be  required  to  execute  and  deliver  the 
Demonstration  Agreement  to  the 
Director  of  Multifamily  Housing  in  the 
HUD  field  office  with  jurisdiction,  no 
later  than  10  business  days  prior  to  the 
Section  8  contract  expiration  date.  This 
deadline  may  be  extended  by  the 
Demonstration  Program  Coordinator  for 
good  cause.  HUT)  will  execute  the  HAP 
Renewal  Contract  and  Demonstration 
Agreement  only  after  receipt  of  owner's 
evidence  that  proper  notification  to 
project  tenants,  the  Affected  Unit  of 
Local  Government  and  project  lender(s) 
has  been  provided  in  accordance  with 
Section  VI. D. 

HUD  will  assign  a  Demonstration 
Program  Tracking  Number  to  the  project 
after  execution  of  the  Demonstration 
.Agreement. 

D.  Deliver},-  of  Notice  to  Project  Tenants. 
Affected  Unit  of  Local  Government  and 
Lenderis} 

Simultaneously  with  the  deliver*  of 
the  Request  to  Participate  to  HLT).  the 
owner  shall  deliver  notice  of  the 
owner's  intention  to  participate  in  the 
Demonstration  Program  to:  (a)  The 
tenants  residing  in  the  project,  (b)  the 
chief  official  of  the  Afjected  Unit  of 
Local  Government  having  jurisdiction 
over  the  project,  and  (c)  the  mortgagee 
of  the  projects  FHA-insured  loan,  'fhe 
".effected  Unit  of  Local  Government"  is 
the  smallest  unit  of  general  local 
government  with  jurisdiction  in  which 
the  pro)ect  is  located. 

Notification  to  project  tenants  must  be 
accomplished  by  deliverv'  of  notices  to 
each  project  tenant  and  by  posting  the 
notice  in  at  least  two  conspicuous 
public  places  in  each  building  for  a 
minimum  of  three  (3)  consecutive 
calendar  days  if  a  tenant  organization  of 
project  tenants  exists  which  officially 
represents  all  tenants,  notice  may  be 
provided  to  the  tenants'  organization 
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rather  than  to  each  tenant  individually, 
but  notice  must  still  be  posted  in  all 
project  buildings  as  described  in  this 
paragraph. 

The  notice  to  project  tenants  required 
under  the  Demonstration  Program  shall 
be  in  addition  to  the  required  one-year 
notice  of  Section  8  contract  expiration 
required  under  the  section  8(c)(9)  of  the 
United  States  Housing  Act  of  1937  and 
HUD  Notice  H  96-89. 

The  notice  must  also  include: 
.   1.  A  copy  of  the  "Request  to 
Participate"  provided  by  the  owner  to 
HUD,  including  the  date  of  the  Section 
8  contract  expiration; 

2.  An  explanation  of  tenant 
protections  afforded. 

3.  A  statement  that  project  tenants, 
the  Affected  Unit  of  Local  Government 
and  lender(s)  have  the  opportunity  to 
provide  written  comment.  They  are 
particularly  encouraged  to  provide 
written  comments  on  the  project's 
physical  needs  and  property 
management. 

4.  A  statement  that  comments  should 
be  sent  to  the  Director  of  Multifamily 
Housing  in  the  HUD  field  office  with 
jurisdiction  over  the  project  and  that 
written  comments  will  be  accepted  for 
up  to  45  days  after  the  date  of  execution 
of  the  Demonstration  Agreement. 

5.  A  statement  that  prior  to  the  start 
of  preparation  of  the  Physical  Needs 
Assessment  for  the  project  by  a  Due 
Diligence  Contractor,  a  preinspection 
meeting  will  be  held  on  site  and  that  up 
to  3  representatives  each,  of  both  project 
tenants  and  the  Affected  Unit  of  Local 
Government,  and  their  technical 
consultants,  if  any.  will  be  invited  to 
this  meeting.  It  should  further  indicate 
that  the  owner  will  provide  a  separate 
written  10  day  notice  of  this  meeting  to 
the  project  lender(s),  project  tenants  and 
to  the  chief  official  of  the  Affected  Unit 
of  Local  Government.  Any  written 
comments  received  Uy  the  time  of  this 
meeting  will  be  provided  to  the  Due 
Dihgence  Contractor  responsible  for 
preparing  the  Phjj^ical  Needs 
Assessment.  The  notice  should  advise 
that  upon  completion  of  the  Physical 
Needs  Assessment,  one  copy  of  the 
Assessment  will  be  provided  to  the 
insured  lender,  project  tenants  and  one 
copy  to  the  chief  official  of  the  Affected 
Unit  of  Local  Government. 

6.  A  statement  that  the  owner  will 
provide  the  project  lender(s).  project 
tenants  and  the  chief  official  of  the 
Affected  Unit  of  Local  Government  with 
a  brief  summary  of  HUD's  Restructuring 
Commitment. 

7.  A  statement  that  if  the  owner 
chooses  to  appeal  the  terms  of  a 
Restructuring  Commitment,  the  owner 
will  notify  the  project  lender(s).  project 


tenants  and  the  chief  official  of  the 
Affected  Unit  of  Local  Government  in 
writing  concurrently  with  its 
submission  of  the  appeal  to  HUD.  It  will 
further  advise  these  parties  that  they 
will  have  20  days  from  the  date  of  the 
appeal  submission  to  provide  written 
comments  to  HUD. 

8.  In  instances  where  lender  consent 
is  needed,  a  request  that  the  lender  state 
its  willingness  to  participate  in  the 
Demonstration  Program. 

9.  A  statement  that  the  Affected  Unit 
of  Local  Government  is  encouraged  to 
apprise  representatives  of  the  local 
community  and  neighborhood  of  this 
notice. 

Evidence  that  proper  notice  was 
provided  must  be  sent  to  the 
Demonstration  Manager. 

E.  Assignment  of  Restructuring 
Responsibility 

Within  10  business  days  following 
HUD's  receipt  of  the  executed 
Demonstration  Agreement  from  the 
owner.  HUD  will  assign  responsibility 
for  the  project  either  to  a  qualified 
Designee,  whenever  possible  or,  if  there 
is  no  available  Designee  for  the  project 
location,  to  a  HUD  Demonstration 
Manager.  (See  Section  VII.  for  Designee 
Processing.) 

In  the  case  of  HUB  processing,  the 
Demonstration  Manager  will  operate 
most  often  out  of  selected  field  offices 
and  will  be  assisted  by  a  Due  Diligence 
Contractor  who  will  contract  for 
appraisals.  Physical  Needs  Assessments 
and  any  other  reports  as  may  be 
required  by  HUD.  The  Demonstration 
Manager  will  be  responsible  for; 

1   Working  with  the  owner,  a  Due 
Diligence  Contractor,  project  tenants, 
project  Lender(s).  the  Affected  Unit  of 
Local  Government,  and  others  as 
necessary  to  accomplish  the 
restructuring; 

2.  Determining  which  of  the 
demonstration  approaches  are 
appropriate  for  restructuring  the  project 
loan; 

3.  Negotiating  the  terms  and 
conditions  of  a  Restructuring 
Commitment  and  related  documents 
with  the  owner;  and 

4.  Coordinating  the  preparation, 
processing  and  closing  of  the 
Restructuring  Commitment  and  the 
related  documents. 

F.  Due  Diligence  Period 

Once  the  Demonstration  Manager  or 
the  Designee  is  selected,  the  Due 
Diligence  period  will  commence. 


1 .  Pre-Restructuring  Conference  with 
Owner 

Promptly  following  the  execution  of 
the  Demonstration  Agreement  by  HUD 
and  the  owoier,  the  Demonstration 
Manager  will  meet  with  the  owmer  to 
discuss  the  owner's  views  with  respect 
to  the  appropriate  level  of  debt,  market 
rents,  operating  costs,  capital  needs, 
preference  for  debt  forgiveness,  any  of 
the  additional  restructuring  tools  listed 
in  Section  V.B.,  and  any  other  related 
matters.  At  this  conference,  the  owmer's 
restructuring  proposal,  if  any,  may  be 
presented  and  given  initial  review. 

2.  Pre-Inspection  Meeting  at  Project 

Prior  to  the  inspection  of  the  property 
by  a  Due  Diligence  Contractor 
responsible  for  preparation  of  the 
Physical  Needs  Assessment,  a  pre- 
inspection meeting  must  be  held  on  site. 
Participants  will  include,  at  a  minimum, 
the  HUD  Demonstration  Manager  and 
Due  Diligence  Contractor,  the  owner  or 
owner's  representative,  up  to  three 
representatives  of  the  project  tenants  or 
their  technical  consultants,  if  any,  and 
up  to  three  representatives  of  the 
Affected  Unit  of  Local  Government. 
Local  HUD  field  office  representatives 
will  also  be  invited  to  attend.  The  owner 
must  provide  a  minimum  of  10  days 
written  notice  of  the  meeting  to  project 
tenants,  project  lender(s),  and  the 
Affected  Unit  of  Local  Government. 

3.  Due  Diligence/Underwriting 

Promptly  following  the  execution  of 
the  Demonstration  Agreement  by  HUD, 
the  Demonstration  Manager  and  Due 
Diligence  Contractor  will  work  closely 
with  the  owner  to  obtain  the  required 
information  and  perform  the 
underwriting  necessary  to  negotiate  a 
restructuring  commitment.  The 
Demonstration  Manager  and  Due 
Diligence  Contractor  will  analyze  the 
project's  market  rents  and  expenses, 
determine  Net  Operating  Income, 
estimate  the  project's  market  value,  and 
obtain  any  other  information  regarding 
the  financial,  physical,  environmental, 
or  other  condition  of  the  property  he/ 
she  needs  to  negotiate  a  restructuring 
commitment  with  the  owner. 

The  owner  must  cooperate  fully  with 
the  Demonstration  Manager  and  Due 
Diligence  Contractor  during  this  process 
and  must  provide  timely  access  to  the 
property  and  to  project  documents  as 
requested.  In  addition,  within  14 
calendar  days  of  executing  the 
Demonstration  Agreement,  the  ovsmer 
may  submit  to  the  Demonstration 
Manager  a  detailed  estimate  of  project 
operating  costs  after  restructuring  is 
completed.  Failure  to  cooperate  is 
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grounds  for  terminating  the 
Demonstration  Agreement. 

HUD  intends  to  develop  additional 
administrative  guidance  for  determining 
market  rents,  operating  expenses,  the 
level  of  rehabilitation  required,  the  use 
of  replacement  reserve  account 
balances,  and  other  such  matters. 

G.  Preparation  of  HUD'S  Restructuring 
Commitment 

The  Demonstration  Manager,  using 
the  information  produced  during  the 
Due  Diligence  phase  of  the 
Demonstration  Process,  will  develop  a 
Restructuring  Cormnitment  that  utilizes 
one  or  more  of  the  mortgage 
restructuring,  forgiveness  of  debt,  or 
budget-based  rents  approaches. 

The  Restructuring  Commitment  w^ill 
be  presented  in  writing  to  the  owner 
and  the  owner  will  be  provided  30 
calendar  days  to  accept  the 
Commitment  or  to  submit  a  counter 
proposal  to  the  Demonstration  Manager. 

Any  project  rehabilitation  or  capital 
improvements  financially  supported  or 
required  by  HUD  must  be  processed  in 
accordance  with  HUD's  environmental 
review  requirements  in  24  CFR  part  50, 
prior  to  HUD's  presentation  of  the 
Restructuring  Commitment.  All  projects 
must  be  in  conformance  with  flood 
insurance  purchase  requirements,  as 
applicable,  in  accordance  with  24  CFR 
50.4(b)(1). 

H.  Notification  of  Project  Tenants, 
Affected  Unit  of  Local  Government  and 
Project  Lender(s) 

Upon  receipt  of  the  Restructuring 
Commitment,  the  owner  shall  deliver  by 
mail  a  brief  summary  of  the  document 
to  project  tenants,  the  chief  official  of 
the  Affected  Unit  of  Local  Government, 
and  the  lender(s),  and  submit  evidence 
to  the  Demonstration  Manager  that 
proper  notification  was  provided.  If  an 
organization  of  project  tenants  exists, 
which  officially  represents  all  tenants, 
notice  may  be  provided  to  the  tenants' 
organization  rather  than  to  each  tenant 
individually.  The  Affected  Unit  of  Local 
Government  shall  be  requested  to 
provide  this  notification  to  any 
representatives  of  local  communities 
and  neighborhoods  that  it  chooses  to 
inform. 

/.  Chxner  Response  to  HUD'S 
Restructuring  Commitment 

Within  30  calendar  days  following  the 
owner's  receipt  of  HUD's  Restructuring 
Commitment,  the  owner  must  either  (i) 
execute  the  Restructuring  Commitment 
(without  modification)  and  return  it  to 
the  Demonstration  Manager;  or  (ii) 
notify  the  Demonstration  Manager  in 
WTiting  of  any  modifications  to  the 


Restructuring  Commitment  that  it 
requests  prior  to  its  execution.  Should 
the  owner  accept  the  Restructuring 
Commitment,  the  execution  of  the 
commitment  must  be  accompanied  by 
any  required  third  party  consents.  For 
example,  these  include  the  consent  of 
the  insured  mortgagee  and  the  consent 
of  limited  partners,  if  required  under  the 
terms  of  a  hmited  partnership 
agreement. 

/.  Modification  of  Restructuring 
Commitment 

The  Demonstration  Manager  shall. 
promptly  following  its  receipt  from  the 
owner  of  any  modifications  to  the 
Restructuring  Commitment,  work 
closely  with  the  owner  to  review  and 
evaluate  all  such  modifications,  resolve 
any  issues,  and  prepare  and  deliver  to 
the  owner  a  revised  Restructuring 
Commitment  which  reflects  those 
modifications  acceptable  to  HUD.  Final 
negotiation  of  a  Restructuring 
Commitment  shall  occur  during  a 
period  not  to  exceed  40  calendar  days 
after  the  Demonstration  Manager's 
receipt  of  the  owner's  modifications, 
unless  extended  by  HUD  for  good  cause. 

K.  Issuance  of  Restructuring 
Commitment  After  Modification 

Upon  receipt  of  the  modified  - 
Restructuring  Commitment,  the  owner, 
only  if  the  changes  are  substantive  and 
substantial,  shall  deliver  a  brief 
summary  of  the  document  to  project 
tenants,  the  chief  official  of  the  Affected 
Unit  of  Local  Government,  and  the 
lender(s)  by  mail  and  shall  submit 
evidence  to  the  Demonstration  Manager 
that  proper  notification  was  provided.  If 
a  tenant  organization  of  project  tenants 
exists,  which  officially  represents  all 
tenants,  notice  may  be  provided  to  the 
tenants'  organization  rather  than  to  each 
tenant  individually.  The  Affected  Unit 
of  Local  Government  shall  be  requested 
to  provide  this  notification  to  any 
representatives  of  local  communities 
and  neighborhoods  that  it  chooses  to 
inform. 

The  owner  will  have  30  days  from  the 
date  the  Restructuring  Commitment  is 
delivered  by  HUD  in  which  to  execute 
that  document  and  return  it  to  HL'D. 
This  30  day  period  may  be  extended  by 
the  Department 

L.  Owner  Appeal  of  Restmcturing 
Commitment  (if  applicablej 

If.  for  any  reason,  an  owner  desires  to 
appeal  the  modified  Restructuring 
Commitment  issued  by  HUD.  an  appeal 
must  be  submitted  in  writing  to  the 
Director  of  Multifamily  Housing  or 
Director  of  Housing,  in  the  local  field 
office,  within  10  calendar  davs  of  the 


issuance  date  of  the  modified 
Restructunng  Commitment. 

The  written  notice  of  appeal  shall 
specifically  state,  in  reasonable  detail, 
the  issues  and  bases  upon  which  the 
owner  seeks  review.  The  Department 
will  issue  a  wriUiia  determination 
within  thirty  (30)  calendar  days  of  the 
date  of  the  appeal. 

The  owner  must  notify  the  project 
lender(s),  project  tenants  and  the  chief 
official  of  the  Affected  Unit  of  Local 
Government  in  writing  concurrently 
with  its  submission  of  the  appeal  to 
HUD.  It  will  further  advise  that  these 
parties  will  have  20  days  from  the  date 
of  the  appeal  submission  to  provide 
written  comment  to  HUD.  If  an 
organization  of  project  tenants  exists, 
which  officially  represents  all  tenants, 
notice  may  be  provided  to  the  tenants' 
organization  rather  than  to  each  tenant 
individually. 

If  the  appeal  process  results  in  a 
mutually  satisfactory'  conclusion,  HUD 
and  the  owner  will  execute  a  final 
version  of  the  revised  Restructuring 
Commitment  If  HL'D  denies  the  owner's 
appeal.  HUD  will  so  notify  the  owner  in 
vkTiting.  Upon  such  notification,  the 
owner  may  execute  the  Restructuring 
Commitment  as  last  revised  by  HUD.  or 
may  choose  not  to  participate  in  the 
Demonstration  Program 

In  cases  where  no  restructuring 
agreement  is  reached  and  the 
Demonstration  Agreement  expires,  the 
owner  may  request  a  one-year  Contract 
renewal  in  accordance  with  section 
211(b)  oflhe  HUD  FY  1997 
Appropriations  Act.  as  implemented  by 
Housing  Notice  H  96—89  In  most  cases, 
the  rents  under  the  one-year  renewal 
Contract  will  be  set  at  120%  of  the 
applicable  FMR.  Section  211(b)  (2)  and 
(3)  contain  exemptions  to  the  1 20% 
limitation:  if  the  project  qualifies  for  one 
of  these  exemptions,  rents  would  be 
maintained  at  current  levels 

If  the  owner  chooses  not  to  request  a 
renewal,  and  if  the  appropriate  notice 
has  been  provided.  HL'D  will  provide 
tenant-based  assistance  to  all  eligible 
families  in  acf:ordance  with  Housing 
Notice  H  96-89. 

If  the  owner  chooses  not  to  request  a 
renewal  and  if  proper  notice  was  not 
given,  the  owner  must  permit  the 
tenants  assisted  by  the  expiring 
Demonstration  Agreement  to  remain  m 
their  units  for  the  full  notice  period 
without  increasing  the  tenant  portion  of 
the  rent  under  the  Demonstration 
Agreement. 

M  Closing  the  Restructuring 
Transaction 

Loan  closing  must  occur  within  60 
days  of  execution  of  the  Restructuring 
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Commitment.  If  necessarv  for  closing, 
HUD  will  extend  the  HAP  Renewal 
Contract  by  up  to  60  calendar  days.  An 
additional  extension  period  ma\  be 
granted  by  HUD,  if  closing  is  delaved 
due  to  circumstances  beyond  the  control 
of  the  owner.  In  no  case  may  the  HAP 
Contract  be  extended  for  more  than  6 
months  if  the  Restructuring 
Commitment  has  not  been  executed. 

The  Demonstration  Manager  will  be 
responsible  for  coordinating  the  closing. 
Where  the  restructuring  involves  new 
FHA-insured  financing,  the  closing 
must  be  completed  in  accordance  with 
P"HA  processing  requirements. 

VI I.  Designee  Selection  and  Processing 

HUD  will  provide  qualified  Designees 
the  opportunity  to  enter  into 
arrangements  with  HUD  for 
restructuring  Demonstration  Program 
projects  in  their  jurisdiction  or  service 
area.  HUD  will  select  quaUfied  state 
housing  finance  agencies,  housing 
agencies  or  nonprofit  entities 
(Designees)  to  take  responsibilitv  for 
processing  project  restructuring  under 
the  Demonstration  Program. 

A.  Selection  Criteria  to  Determine 
Qualified  Designees 

HUD's  selection  of  qualified 
Designees  will  be  made  based  on  the 
criteria  listed  in  the  following 
paragraph.  Interested  state  and  local 
housing  participants  must  submit  letters 
of  interest  to  HUD  on  or  before  February 
15,  1997,  and  should  include  the 
potential  Designee's  geographic  area  of 
jurisdiction  and  its  qualifications. 
Applicants  who  are  already  approved  as 
FHA  risk  sharing  lenders  are  not 
required  to  submit  qualifications. 
Letters  of  interest  must  be  accompanied 
by  a  letter  of  support  from  the  Chief 
Elected  Official  of  the  area(s)  of 
jurisdiction.  Credentials  will  be 
screened  and  applicants  will  be  selected 
on  or  before  April  1.  1997.  HUD  may 
resolicit  public  entity  appUcants  on  or 
about  April  15,  and  make  selections  on 
or  about  May  31.  HUD  will  accept  late 
submissions  only  for  areas  that  have  not 
been  assigned  a  Designee  However,  for 
projects  with  Section  8  contracts  that 
expire  prior  to  Februarv  15.  1997,  on  a 
case  by  case  basis.  HUD  will  assign 
these  projects  to  Designees  who  have 
submitted  Letters  of  Interest  prior  to 
February  15,  1997,  for  specific  projects. 

Nonprofit  Designees  will  be  selected 
through  a  formal  Request  for 
Qualification  (RFQ)  process.  The  RFQ 
will  be  published  in  earlv  1997. 

The  selection  criteria  on  which  the 
applicants  will  be  rated  are  as  follows: 

1.  Demonstrated  experience  with 
multifamily  loan  restructurings: 


2.  Demonstrated  experience  in 
multifamily  financing,  and  asset/ 
property  management  experience 
relating  to  affordable  multifamily 
housing: 

3.  Demonstrated  staff  experience  and 
capacity  for  managing  a  restructuring 
process  for  multifamily  projects:  and 

4.  A  history  of  stable,  financially 
sound,  and  responsible  administrative 
performance. 

These  selection  qualifications  mav  be 
demonstrated  either  by  the  Designee 
applicant  alone  or  in  partnership  with 
other  entities  with  proven  experience 
and  capacity  in  this  area.  If  a  team 
approach  is  chosen,  the  Designee 
applicant  must  provide  evidence  of  its 
ability  to  manage  this  type  of  team. 
Designee  applicants  are  encouraged  to 
develop  partnerships  with  each  other  as 
well  as  with  other  private  and  public 
entities,  including:  (i)  Financial 
institutions,  (ii)  mortgage  servicers,  (ill) 
the  Federal  National  Mortgage 
Association,  (iv)  the  Federal  Home  Loan 
Mortgage  Corporation,  (v)  Federal  Home 
Loan  Banks,  (vi)  other  state  or  local 
mortgage  insurance  companies  or  bank 
lending  consortia,  (vii)  nonprofit  and 
for-profit  housing  organizations. 
In  its  selection,  HUD  will  give 
preference  to  qualified  Designees  that 
have  had  positive  previous  association 
with  specific  projects  that  mav  seek 
restructuring. 

Once  a  Designee  is  selected,  it  will 
then  be  responsible  for  processing  all 
projects  in  the  Demonstration  Program 
in  its  area  of  jurisdiction,  although  ii], 
some  circumstances,  HUD  and  the 
Designee  may  agree  to  a  more  limited 
initial  engagement.  The  Designee  may 
choose  to  reject  certain  projects  that 
represent  extraordinary  risk,  which  by 
mutual  agreement  can  be  retained  by 
HUD.  In  the  event  the  Designee  rejects 
a  project,  responsibility  for  that  project 
will  be  given  to  the  Demonstration 
Manager.  Until  and  unless  a  Designee  is 
selected  for  an  area.  HUD  will  act  as 
Designee. 

The  management  plan  setting  forth 
the  manner  in  which  the  Designee  will 
carry  out  the  restructuring  must  be 
approved  by  HLTD  and  will  be  attached 
as  a  provision  of  the  contract  to  be 
entered  into  by  the  Designee  and  HUD. 
In  the  event  that  potential  Designees 
with  overlapping  jurisdictions  express 
interest  and  are  determined  to  be 
qualified,  they  must  first  attempt  to 
enter  into  an  agreement  as  to  how 
projects  to  be  restructured  will  be 
allocated.  This  agreement  must  be 
executed  by  the  Chief  Elected  Official  of 
each  jurisdiction.  Until  such  time  as 
agreement  is  reached,  HLT)  will  be 
responsible  for  processing 


demonstration  projects  in  the  affected 
ser\'ice  area. 

In  the  event  qualified  nonprofit 
entities  desire  to  operate  in  areas  where 
state  or  local  agencies  are  acting  as 
Designees,  the  nonprofit  will  be 
required  to  enter  into  a  cooperation 
agreement  with  the  relevant  Designee 
with  jurisdiction  prior  to  participating 
in  restructuring  in  that  jurisdiction. 
Where  more  than  one  nonprofit  desires 
to  operate  in  a  single  geographic  area. 
HUD  will  allocate  projects  based  on 
their  qualifications  and  familiarity  with 
the  local  market  area. 

Until  such  time  as  qualified  Designees 
are  selected  for  specific  areas,  HUD  will 
-be  responsible  for  Demonstration 
Program  implementation. 

B.  Alternative  Approaches  for  Designee 
Participation  in  the  Demonstration 
Program 

Designees  may  contract  with  HUD 
under  one  of  two  approaches: 

1.  Fee  for  Service  With  Performance 
Incentive 

a.  Compensation  Structure.  Under 
this  approach,  the  Designee  will  be  paid 
on  a  uniform  fee  structure,  to  be 
established  by  HUD,  which  will  include 
both  a  Base  Fee  and  an  incentive  fee, 
called  a  Bonus  Fee,  as  defined  in  the 
contract  to  be  negotiated  between  HUD 
and  the  Designee. 

(1)  Base  Fee.  The  Base  Fee  will  be 
earned  and  paid  based  on  achievement 
of  certain  stages  of  performance  as 
indicated  below. 

Stages  of  Performance  Criteria  on 
which  Base  Fee  will  be  earned: 

Stage  I:  Submission  of  Detailed  Business 
Plan 

Submission  to  HUD  of  a  detailed 
Business  Plan  to  include: 

(i)  An  outUne  of  the  ownership  entity, 
loan  documents  (and  bond  documents, 
if  applicable); 

(ii)  Required  third  party  approvals; 

(iii)  A  completed  appraisal  meeting 
the  requirements  of  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  (USPAP),  published  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation,  as  modified  bv 
HUD,  incorporating  data  on  opereting 
expenses  available  from  FHA  and 
entities  such  as  IREM; 

(iv)  Underwriting  analysis  including 
assessment  of  market  rents  and 
operating  expenses  based  on  the 
appraisal,  historical  operating  expenses, 
and  determination  of  Net  Operating 
Income,  supportable  financing, 
proposed  principal  reduction, 
rehabilitation  financing,  and  owner 
input; 
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(v)  Assessment  of  rehabilitation 
needs; 

(vi)  Description  and  rationale  for  the 
mandator\'  demonstration  approach 
being  selected; 

(vii)  Evidence  of  proper  notification  to 
tenants,  Affected  Unit  of  Local 
Goverrunent  and  lender(sl; 

(viii)  Summary  of  comments  received 
in  the  process  and  how  thev  were 
addressed; 

(ix)  Environmental  issues; 

(x)  Litigation  issues; 

(xi)  Tax  issues, 

(xii)  PubUc  policy  issues; 

(xiii)  Written  record  of  inquiries  from 
pubUc  officials  regarding  the 
restructuring;  and 

(xiv)  Other  issues  as  provided  more 
specifically  in  further  guidance  to  be 
provided  by  HUD.  All  information  in 
the  Business  Plan  is  to  be  supported  by 
the  findings  of  the  due  diligence 
activities. 

Stage  IL  Executed  Restructuring 
Commitment 

Reach  agreement  on  a  post-appeal 
Restructuring  Commitment  or  aggregate 
Commitments  in  the  case  of  multiple 
project  restructurings,  executed  by  the 
Designee  and  owner  within  180  days  of 
the  date  of  the  contract  between  HUD 
and  the  Designee  that; 

(i)  Meets  or  exceeds  net  savings  to 
goverrmient  anticipated  by  the  HUD  cost 
saving  model  as  adjusted  and  agreed  to 
by  HUD  to  accommodate  project 
financing  and  public  policy  needs:  and 

(ii)  Achieves  HLTD's  public  policy 
objectives  to  be  defined  jointly  by  the 
Designee  and  HUD 

Stage  IIL  Closing  of  the  Transaction 

Close  transaction  based  on  a 
Restructuring  Commitment  within  60 
days  of  the  execution  of  the 
Restructuring  Commitment. 

(2)  Bonus  Fee.  In  addition  to  the  Base 
Fee  for  Service,  a  Bonus  Fee  would  be 
earned  based  on  the  following  Bonus 
Objectives  being  achieved: 

(a)  Amount  of  Savings  to  the  Federal 
CTOvemment,  based  on  the  HUD  model 
for  credit  scoring; 

(b)  Timeliness.  Closing  the  transaction 
in  a  period  shorter  than  the  projected  60 
days  after  execution  of  the  Restructuring 
Commitment:  and 

(c)  Achieving  HUD  and  local  Public 
Policy  Objectives.  Providing  an 
exceptional  solution  to  meeting  HUD's 
public  policy  objectives,  in  HUD's  sole 
estimation. 

b.  Processing.  Once  a  project  in  the 
Demonstration  Program   las  been 
assigned  bv  HUD  to  the  Designee,  the 
Designee  will  be  responsible  for 
accomplishing  the  restructuring  of  the 


project  in  a  period  of  180  days  from  the 

date  of  the  Demonstration  .Agreement 
and  closing  in  a  period  not  to  exceed  60 
days  from  the  execution  of  the 
Restructuring  Commitment.  The 
Designee's  process  for  restructuring 
must  be  consistent  w^ith  the  authorizing 
legislation  for  the  Demonstration 
Program  and  must  meet  mandatory 
Demonstration  Program  objectives 
including  statuton.-  notification 
requirements. 

The  Designee  will  be  required  to  seek 
HUD  approval  and  the  approval  of  the 
insured  mortgagee  and  other  necessary 
third  parties  at  the  three  Stages 
described  above  in  Section  VILB.l  a  (1). 
The  Business  Plan  and  the  Final 
Restructuring  Commitment  will  require 
HUD  approval. 

As  in  direct  Hl'D  processing,  the 
owner  will  have  10  calendar  days  from 
the  issuance  of  the  Restructuring 
Commitment  to  appeal,  in  writing,  to 
the  Director  of  Multifamily  Housing  in 
the  HUD  field  office  with  lurisdiction. 
the  terms  Restructuring  Commitment 
The  wTitten  notice  of  appeal  shall 
specifically  state,  in  reasonable  detail, 
the  issues  and  bases  upon  which  the 
owner  seeks  review.  Following  the 
appeal,  a  modified  Commitment  may  be 
issued  by  HUD.  If  needed,  after  signing 
a  modified  Commitment,  the  owner  will 
qualify  for  an  extension  of  the 
Demonstration  HAP  Contract.  Failure  to 
sign  a  Restructuring  Commitment  will 
result  in  the  termination  of  the 
Demonstration  Agreement  and  a 
reduction  of  project  rents  to  120%  of 
FMR. 

Any  project  rehabilitation  or  capital 
improvements  supported  or  required  by 
HUD  must  be  processed  in  accordance 
with  HUD's  environmental  review 
requirements  in  24  CFR  part  50.  prior  to 
HUD's  approval  of  a  Designee's  Detailed 
Business  Plan.  All  projects  must  be  in 
conformance  with  flood  insurance 
purchase  requirements,  as  applicable,  in 
accordance  with  24  CFR  50.4(b)(ll.  HIT) 
will  also  execute  the  closing  documents. 
Where  full  or  partial  mortgage 
prepayment  from  the  FHA  Insurance 
Fund  or  new  FHA-insured  financing  is 
included  in  the  restructuring,  new 
regulator)'  agreements  must  be  entered 
into. 

The  Demonstration  Program  limits  the 
number  of  units  for  which  HUD  may 
permit  assignment  of  its  insured 
position,  enter  into  contracts  to 
purchase  reinsurance  or  otherwise 
transfer  economic  interest  in  the 
contracts  of  insurance  to  5,000  units. 
HUD  will  approve  requests  from 
Designees  to  receive  such  assignment  in 
the  order  in  which  they  are  received  and 
subject  to  HUD's  assessment  of  the 


benefit  to  the  Federal  Government  and 

the  timeliness  of  implementation.  In  the 
absence  of  designees  for  any  geographic 
area,  HUD  may  assume  the  role  of 
designt?e  and  sub-contract  the 
assignment  of  economic  interest. 

The  Demonstration  Program  also 
limits  the  numl)er  of  units  for  which 
HUD  may  substitute  tenant-based 
Section  8  assistance  for  project -based 
assistance  to  10'\i  of  the  aggregate 
number  of  units  in  projects  restructured 
in  any  one  fiscal  year  HL'D  will 
approve  requests  for  tenant-based 
assistance  for  projecis  that  demonstrate 
new  and  innovative  approaches  to 
restructuring,  subject  to  availability, 
given  the  10%  limitation. 

In  the  Designee's  restructuring 
process.  Hl'D  will  be  the  initial  point  of 
contact  with  owners  and  will  be 
responsible  for  allocating  protects  to  the 
selected  Designee 

2.  Joint  Venture  .■\pproach 

a.  Compensation  Structure  HL'D 
seeks  joint  venture  arrangements  in 
which  nonprofit  or  public  entity 
Designees  assume  some  or  all  of  HUD's 
risk  of  restructuring  in  exchange  for  a 
share  of  the  savings  tcj  the  Federal 
Government  resulting  from 
restructuring.  In  most  (..ases,  savings  to 
the  Government  will  be  measured  by 
comparing  the  cost  to  the  Government 
that  would  occur  if  the  project  were  not 
restructured  and  the  first  mortgage 
defaulted  with  the  cost  to  the 
Government  of  the  restructuring  by  the 
joint  venture. 

The  objective  of  the  joint  venture 
approach  is  to  explore  ways  to 
significantly  reduce  HLT)'s 
admimstrative  role  while    * 
simultaneously  advancing  the  interest  of 
the  Federal  Government  (taxpayers)  in 
the  restructurings  The  risk  of 
restructuring  assumetl  by  designees 
could  include  originating  a  new- 
uninsured  or  partiallv  insur>,'d  loan, 
making  a  cash  pa\Tnent  for  the 
assignment  of  HLTD's  econonuc  interest 
in  insurance  in  force,  or  other  form  as 
designed  and  proposed  by  the  Designee. 

In  joint  \t'nture  arrangements,  the 
Designee  uuestment  can  take  tiie  form 
of  money,  time,  or  credit  exposure.  The 
investment  may  be  made  directly  by  the 
Designee  or  by  a  partner  of  the  Designee, 
such  as  those  publit.  and  pn\  ate  entities 
listed  in  Section  VILA.  The  freedom  of 
the  Designee  to  control  the  tran.saction 
will  be  commensurate  with  th*^  level  of 
investment   HUD  seeks  to  transfer 
sufficient  risk  and  reward  to  the 
Designee  to  insun>  that  Hl'D's  objectives 
will  be  met  with  substantially  reduced 
HL'D  monit(_iring  and  involvement. 
Ideallv.  HUD  would  not  review  interim 
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stages  of  the  restructuring  process  and 
would  accept  the  Designees'  warranties, 
certifications  and  representations.  It  is 
possible  that  HUD  would  delegate  all  its 
powers  to  the  designees  including  the 
abihty  to  authorize  full  or  partial 
mortgage  prepayment  and  would  rely 
solely  on  a  post-restructuring  audit  to 
verify  that  the  interests  of  the  Federal 
Government  were  fairly  represented  in 
the  transaction. 

Payments  to  Designees  for  fees,  return 
on  investment  and,  if  applicable, 
administration  of  Section  8  will  be 
funded  from  transaction  proceeds, 
Section  8  appropriations  and  other 
funds  as  HUD  may  determine. 
b.  Process  The  [oint  Venture 
Designees  will  be  responsible  for  all 
decision  making.  HIID  approvals  will  be 
based  on  representations  and 
certifications  made  by  the  Designee.  The 
Designee's  process  for  restructuring 
must  be  consistent  with  the  authorizing 
legislation  for  the  Demonstration 
Program  and  must  meet  mandatory 
Demonstration  Program  objectives 
including  statutory  notification 
requirements  and  affordability 
requirements. 

Joint  Venture  Designees  will  indicate 
in  their  letter  of  interest  or  RFQ  that 
they  desire  to  handle,  on  a  joint  venture 
basis,  some  or  all  of  the  projects  in  their 
service  areas  whose  owners  opt  to 
participate  in  the  Demonstration 
Program.  Once  the  joint  venture  is  in 
place,  HUD  will  assign  the  Designee 
demonstration  projects.  In  its  selection, 
HUD  will  give  preference  to  qualified 
Designees  that  have  had  positive 
previous  association  with  specific 
projects  that  may  seek,  restructuring. 

After  being  selected  by  HUD.  the 
Designees  will  meet  with  the 
Demonstration  Program  Coordinator  and 
HUD  financial  advisors  to  develop  a 
joint  venture  approach  that  is  mutually 
satisfactory  to  HUT)  and  the  Designees" 
The  approach  with  each  Designee  will 
be  formally  described  in  a  joint  venture 
agreement  that  will  set  forth  Designee 
risk  and  authority,  HLT)  oversight,  a 
cost  to  government  calculation  model 
and  a  method  of  sharing  savings  to 
government  with  HUD  and  the 
Designee.  The  joint  venture  agreement 
shall  provide  that  HUD  shall  complete 
its  environmental  review  requirements 
under  24  CFR  part  50,  as  applicable, 
prior  to  the  entry  of  any  restructuring 
commitment  by  HUD  or  binding  HUD. 
The  agreement  shall  also  provide  that 
all  projects  must  t)e  in  conformance 
writh  flood  insurance  purchase 
requirements,  as  applicable,  in 
accordance  with  24  CFR  50.4(b)(1), 

The  Demonstration  Program  limits  the 
number  of  units  for  which  HUD  may 


permit  assignment  of  its  insured 
position,  enter  into  contracts  to 
purchase  reinsurance  or  otherwise 
transfer  economic  interest  in  the 
contracts  of  insurance  to  5.000  units. 
HUD  will  approve  requests  from 
Designees  to  receive  such  assignment  in 
the  order  in  which  they  are  received  and 
subject  to  HUD's  assessment  of  the 
benefit  to  the  Federal  Government  and 
the  timeliness  of  implementation.  In  the 
absence  of  Designees  for  any  geographic 
area.  HUD  may  assume  the  role  of 
Designee  and  sub-contract  the 
assignment  of  economic  interest. 

The  Demonstration  Program  also 
limits  the  number  of  units  for  which 
HUD  may  substitute  tenant-based 
Section  8  assistance  for  project-based 
assistance  to  10%  of  the  aggregate 
number  of  units  in  projects  restructured 
in  any  one  fiscal  year.  HUD  will 
approve  requests  for  tenant-based 
assistance  for  projects  that  demonstrate 
new  and  innovative  approaches  to 
restructuring,  subject  to  availability, 
given  the  10%  limitation. 

VIII.  Alternative  Processing 

The  following  alternative  processing 
may  also  be  used  for  projects  that  are 
not  within  the  jurisdiction  of  a 
Designee. 

Within  10  days  of  execution  of  the 
Demonstration  Agreement  in  the  case  of 
FY  1997  contract  expirations,  or  upon 
submission  of  a  restructuring  proposal 
in  the  case  of  post-1997  contract 
expirations,  and  where  the  FHA  loan  is 
refinanced  by  a  new  loan  with  or 
without  FHA  insurance,  owners  may 
elect  to  engage  an  FHA  approved  lender 
or  servicer  to  undertake  some  or  all  of 
the  due  diligence  and  underwriting 
described  in  these  guidelines,  subject  to 
review  and  approval  by  the 
Demonstration  Manager  or  the  field 
office  Multifamily  Director.  The  lender/ 
servicer  shall  submit  to  HUD  a  detailed 
Business  Plan  signed  by  the  owner  to 
include: 

A.  An  outline  of  the  ownership  entity 
and  loan  documents  required  for  the 
restructuring  proposal  (and  bond 
documents,  if  necessary); 

B.  Third  party  approvals  required; 

C.  Completed  appraisal  meeting  the 
requirements  of  the  Uniform  Standards 
of  Professional  Appraisal  Practice 
(USP.AP),  published  by  the  Appraisal 
Standards  Board  of  the  Appraisal 
Foundation,  as  modified  by  HUD, 
incorporating  data  on  operating 
expenses  available  from  FHA  and 
entities  such  as  IREM; 

D.  Underwriting  analysis  including 
assessment  of  market  rents  and 
operating  expenses  based  on  the 
appraisal,  proposed  operating  expenses, 


determination  of  NOI,  supportable 
financing,  proposed  principal  reduction, 
rehabilitation  financing,  owner  input; 

E.  Assessment  of  rehabilitation  needs; 

F.  Description  and  rationale  for  the 
mandatory  demonstration  approach  to 
restructuring  being  selected; 

G.  Evidence  ancf  certification  of 
proper  notification  of  tenants,  Affected 
Unit  of  Local  Government  and  lender(s) 
of  the  owner's  intent  to  participate  in 
the  Demonstration  Program,  and  a 
summary  of  comments  received  in  the 
process  and  how  they  were  addressed. 
The  same  process  that  HUD  requires 
owners  to  follow  for  notification, 
outlined  in  Section  VI. D.,  must  be 
followed; 

H.  Description  of  environmental 
issues,  if  any; 

I.  Description  of  litigation  issues  and 
tax  issues; 

J.  Description  of  public  policy  issues; 

K.  Written  record  of  inquiries  fi-om 
public  officials  regarding  the 
restructuring;  and 

L.  Other  issues  as  provided  more 
specifically  in  further  guidance  to  be 
provided  by  HUD. 

All  information  in  the  Business  Plan 
is  to  be  supported  by  the  findings  of  the 
due  diligence  activities. 

The  restructuring  Business  Plan  will 
be  submitted  to  the  Demonstration 
Manager  and  or  Field  Office  Multifamily 
Director  for  approval.  Any  project 
rehabihtation  or  capital  improvements 
supported  or  required  by  HUD  must  be 
processed  in  accordance  with  HUD 
environmental  review  requirements  in 
24  CFR  part  50,  prior  to  HUD's  approval 
of  the  restructuring  Business  Plan.  All 
projects  must  be  in  conformance  with 
Flood  Insurance  purchase  requirements, 
as  applicable,  in  accordance  with  24 
CFR  50.4(b)(l)...HUD  will  respond  to  the 
Business  Plan  in  30  days,  after 
negotiating  with  the  owner  and  lender, 
with  a  Restructuring  Commitment.  As  in 
direct  HUD  processing,  the  owner  will 
have  10  calendar  days  from  the  issuance 
of  the  Restructuring  Commitment  to 
appeal,  in  waiting,  to  the  Director  of 
Multifamily  Housing  in  the  HUD  field 
office  with  jurisdiction,  the  terms 
Restructuring  Commitment.  The  written 
notice  of  appeal  shall  specifically  state, 
in  reasonable  detail,  the  issues  and 
bases  upon  which  the  owner  seeks 
review.  Following  the  appeal,  a 
modified  Commitment  may  be  issued  by 
HUD.  If  needed,  after  signing  a  modified 
Commitment,  the  owner  will  qualify  for 
an  extension  of  the  Demonstration  HAP 
Contract.  Failure  to  sign  a  Restructuring 
Commitment  will  result  in  the 
termination  of  the  Demonstration 
Agreement  and  a  reduction  of  project 
rents  to  120%  ofFMR. 
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In  cases  where  the  FHA  loan  is  being 
retained,  HUD  may  request  the 
mortgagee  or  loan  servicer  to  perform 
due  diligence  activities  and 
underwriting,  in  coordination  with  the 
Demonstration  Manager,  as  currently 
permitted  for  certain  mortgagees  and 
servicers  under  FHA  policies. 

IX.  Other  Provisions  of  Demonstration 
Program  Legislation 

A.  Participation  of  Projects  With  Post- 
FY  1997  Expirations 

hi  the  allocation  of  Demonstration 
Program  funding  resources,  priority  will 
be  given  to  projects  with  Section  8 
contracts  expiring  in  FY  1997. 
Demonstration  projects  with  contracts 
expiring  after  FY  1997  will  not  be 
processed  until  (i)  all  projects  with 
contracts  expiring  in  FY  1997  have 
either  closed  on  a  Restructuring 
Commitment  or  the  Demonstration 
Agreement  has  expired;  or  (ii)  HUD 
determines  that  the  proposed 
restructuring  imposes  no  cost  to  the 
Federal  Government  as  calculated  using 
the  rules  established  for  implementation 
of  the  Budget  Enforcement  Act  of  1990. 
In  general,  the  determination  of  cost  to 
goverrmient  will  compare  the  loss  to  the 
Government  (cost  to  FHA)  that  would 
occur  if  the  demonstration  candidate 
were  to  have  rents  set  in  accordance 
with  section  211(b)  of  the  HUD  FY  1997 
Appropriations  Act,  to  the  cost  to  FHA 
of  the  proposed  restructuring.  If  the 
restructuring  of  a  project  costs  less,  on 
a  discounted  basis,  than  the  total  costs 
if  the  project  goes  all  the  way  through 
the  default  process  (assuming  project 
rents  are  reduced  to  120%  of  FMR),  then 
that  project  will  be  included  in  the 
Demonstration  Program. 

Post-FY  1997  project  owners  may 
enter  the  Demonstration  Program  by 
submitting  a  letter  of  interest  to  the 
Demonstration  Program  Coordinator. 
The  letter  of  interest  must  include  the 
following: 

a.  Project  Name  and  Address; 

b.  FHA  Project  Number; 

c.  FHA  Insurance  Program; 

d.  Unit  Rental  Information:  Gross  rent 
(contract  rent  plus  utility  allowance,  if 


applicable)  by  unit  type,  number  of  total 
units  and  assisted  units  bv  unit  tvpe. 
owner  estimate  of  market  rents  bv  unit 
type,  gross  rent  as  a  percentage  of  FMR; 

e.  HAP  Expiration  Date  and  a  copy  of 
the  HAP  contract  and  Section  8 
Identification  Number; 

f.  Loan  Information:  Unpaid  Principal 
Balance  of  the  FH,^-insured  mortgage(s). 
original  principal  amount,  loan  maturitv 
date; 

g.  Owner  contact  name,  address, 
telephone  number  and  fax  number;  and 

h.  Management  agent  name,  address, 
telephone  number  and  fax  number. 

Within  30  calendar  days  after  HUD's 
receipt  of  letters  of  interest.  HUD  will 
respond  to  the  owner  with  a  calculation 
of  probable  cost  or  savings  to 
government,  based  on  the  comparison 
described  abo\e.  If  the  proposed 
restructuring  appears  to  generate 
savings,  it  will  be  referred  to  a  Designee 
or  to  a  HLTD  Demonstration  Manager  for 
processing.  At  the  same  time,  project 
tenants,  Lender(s)  and  the  Affected  Unit 
of  Local  Governmeot  will  be  notified  in 
the  same  manner  as  required  for  projects 
with  Section  8  contracts  expiring  in  FY 
1997.  This  notice  must  be  coordinated 
with  the  Field  Office  having  program 
jurisdiction.  HLTD's  restructuring 
processing  for  projects  with  post-FY 
1997  expirations  follows  the  same 
process  the  projects  with  FY  1997 
expirations.  Designee  processing  is 
discussed  in  Section  VII  of  these 
Guidelines  and  .Mtemate  processing  is 
discussed  in  Section  VIII. 

B.  Sunshine  Provision 

In  order  that  others  may  learn  from 
the  experience  of  the  Demonstration 
Program,  all  proposals  accepted  by  HIT) 
to  participate  in  the  1997  Demonstration 
Program  may  be  posted  on  the 
Department's  Web  Page  (www.hud.gov/ 
fha/mfh/mfhseca.html).  The  posted 
information  will  include,  but  not  be 
limited  to,  the  final  restructuring 
commitment,  detailed  financial 
information  regarding  the  asset  and 
tenant  issues.  Owners  will  be  requested 
to  waive  the  provisions  of  the  Privacv 
.^ct  (5  I'.S.C.  552a)  and  the  Trade 
Secrets  Act  (18  U.S.C.  1905). 


X.  HL'D  Findings  and  Certifications 

A.  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
.National  Environmental  Policv  Act  of 
1969  The  Finding  of  No  Significant 
Impact  IS  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

B  Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  for  HIT)  under 
section  b[a)  of  Executive  Order  12612. 
Federalism,  has  determined  that  the 
provisions  in  this  notice  are  closelv 
based  on  statutory  requirements  and 
impose  no  significant  additional 
burdens  on  States  or  other  public 
bodies.  This  notice  does  not  affect  the 
relationship  between  the  Federal 
Government  and  the  States  and  other 
public  bodies  or  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Therefore. 
the  policy  is  not  subiect  to  review  under 
Executive  Order  12612, 

C.  Executive  Order  12606.  The  Famih 

The  Creneral  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  order  The 
notice  implements  a  statutonly 
authorized  demonstration  program  and 
is  intended  to  find  ways  of  reducing  the 
impact  on  families  ihat  might  otherwise 
be  caused  by  the  nonrenewal  of  Section 
8  project-based  rental  assistance. 

Dated  lanuary  14.  1997, 
Stephanie  A.  Smith, 

General  Deputy  Assistant  Secretary'  for 
Housing — Federal  Housing  Commissioner. 
!FR  Doc,  97-1557  Filed  1-22-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  95P-01 97] 
RIN  091&-AA19 

Food  Labeling:  Health  Claims;  Oats 
and  Coronary  Heart  Disease 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
decision  to  authorize  the  use.  on  food 
labels  and  in  food  latjeling,  of  health 
claims  on  the  association  between 
soluble  fiber  from  whole  oats  and  a 
reduced  nsk  of  coronary  heart  disease 
(CHD).  Based  on  its  review  of  evidence 
submitted  with  comments  to  the 
proposal,  as  well  as  of  the  evidence 
described  in  the  proposal,  the  agency 
has  concluded  that  the  type  of  soluble 
fiber  found  in  whole  oats.  i.e..  beta  (3)- 
glucan  soluble  fiber,  is  primarily 
responsible  for  the  association  tietween 
consumption  of  whole  oats,  including 
oat  bran,  rolled  oats,  and  whole  oat 
flour,  and  an  observed  lowering  of  blood 
cholesterol  levels.  The  agency  has 
concluded  that,  based  on  the  totahty  of 
the  scientific  evidence,  there  is 
significant  scientific  agreement  among 
qualified  experts  to  support  the 
relationship  between  soluble  fiber  in 
whole  oats  and  CHD.  Therefore,  FDA 
has  decided  to  make  the  subject  of  the 
health  claim  "soluble  fiber  from  whole 
oats"  and  has  concluded  that  claims  on 
foods  relating  the  onsumption  of  soluble 
fiber  from  whole  oats  to  reduced  risk  of 
heart  disease  are  justified.  FDA  is 
aimouncing  this  action  in  response  to  a 
petition  filed  by  the  Quaker  Oats 
Company  (the  petitioner) 
DATES:  The  regulation  is  effective 
January  23,  1997.  The  Director  of  the 
Office  of  the  Federal  Register  approves 
the  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  a  certain  publication  in 
21  CFR  101.81(c)(2)(ii)(A),  effective 
January  23,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  J.  Saltsman,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-5916 
SUPPLEMENTARY  INFORMATION 

I.  Background 

In  the  Federal  Register  of  |anuar>'  4, 
1996  (61  FR  296),  the  agency  proposed 


to  authorize  the  use,  on  food  labels  and 
in  food  labeling,  of  health  claims  on  the 
association  between  oat  bran  and 
oatmeal  and  reduced  risk  of  CHD.  The 
proposed  rule  was  issued  in  response  to 
a  petition  filed  under  section 
403(r)(3)(B)(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
343(r)(3)(B)(i)).  Section  403(r)(3)(B)(i)  of 
the  act  states  that  the  Secretary  of 
Health  and  Human  Services  (and.  by 
delegation,  FDA)  shall  promulgate 
regulations  authorizing  health  claims 
only  if  he  or  she  determines,  based  on 
the  totality  of  publicly  available 
scientific  evidence  (including  evidence 
from  well-designed  studies  conducted 
in  a  manner  which  is  consistent  with 
generally  recognized  scientific 
procedures  and  principles),  that  there  is 
significant  scientific  agreement,  among 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  such  claims, 
that  the  claim  is  supported  by  such 
evidence  (see  also  §  101.14(c)), 

FDA  considered  the  relevant  scientific 
studies  and  data  presented  in  the 
petition  as  part  of  its  review  of  the 
scientific  literature  on  oat  bran  and 
oatmeal,  i.e..  rolled  oats,  and  heart 
disease.  The  agency  summarized  this 
evidence  in  the  proposed  rule  (61  FR 
296). 

The  proposed  rule  included 
qualifying  and  disquahfying  criteria  for 
the  purpose  of  identif\'ing  foods  eligible 
to  bear  the  proposed  health  claim.  The 
proposed  qualifying  criteria  were  that  a 
food  provide  13  grams  (g)  of  oat  bran  or 
20  g  of  oatmeal,  and  that  the  oat  bran 
and  oatmeal  contain,  without 
fortification,  at  least  1  g  of  p-glucan 
soluble  fiber.  The  proposal  also 
specified  mandatory  content  and  label 
information  for  health  claim  statements 
and  provided  model  health  claims. 

As  part  of  the  requirements  for  the 
claim,  the  agency  proposed  to  allow  a 
shortened  version  of  the  claim 
describing  the  relationship  between 
diets  high  in  oat  bran  and  oatmeal  and 
risk  of  heart  disease  that  included  a 
referral  statement  to  the  location  of  the 
full  claim.  The  proposed  version  of  the 
full  claim  described  the  relationship 
between  diets  low  in  saturated  fat  and 
cholesterol  and  high  in  oat  bran  and 
oatmeal  and  heart  disease.  FDA 
requested  data  on  whether  permitting  a 
shortened  claim  will  affect  whether 
consumers  will  also  read  the  full  claim. 

The  agency  also  proposed  to  make  the 
phrase  "depends  on  many  factors  ' 
optional  information.  The  agency  agreed 
with  the  petitioner's  arguments  that, 
based  on  an  ever  increasing  background 
of  health  information  made  available 
through  various  media,  consumers 
already  understand  that  foods  are  not 


drugs,  and  that  health  enhancement 
depends  not  only  on  consumption  of  a 
particular  food  but  also  on  other  dietary 
practices,  exercise,  heredity,  lifestyle, 
and  a  host  of  other  factors.  The  agency 
also  agreed  with  the  petitioner  that  the 
requirement  that  the  claim  use  the  term 
"may"  or  "might"  to  relate  the  ability  of 
oat  bran  or  oatmeal  to  reduce  the  risk  of 
heart  disease  is  intended  to  reflect  the 
multifactorial  nature  of  the  disease.  The 
agency  requested  wTitten  comments  on 
the  proposed  rule,  including  comments 
on  the  agency's  tentative  decision  to 
make  the  phrase  "depends  on  many 
factors"  optional  information. 

II.  Summary  of  Comments  and  the 
Agency's  Responses 

In  response  to  the  proposal,  the 
agency  received  approximately  1,450 
letters,  each  containing  one  or  more 
comments,  from  consumers, 
professional  organizations,  government 
agencies,  industry,  trade  associations, 
and  health  care  professionals. 

The  majority  of  the  comments  that  the 
agency  received  agreed  wdth  one  or 
more  provisions  of  the  proposed  rule 
without  providing  grounds  for  this 
support  other  than  those  provided  by 
FDA  in  the  preamble  to  the  proposal. 
Many  of  these  comments  also  requested 
modification  of  one  or  more  provisions 
of  the  proposed  rule.  A  few  comments 
disagreed  with  the  proposed  rule  and 
provided  specific  support  for  their 
positions.  The  agency  has  summarized 
and  addressed  the  relevant  issues  raised 
in  all  comments  in  the  sections  of  this 
document  that  follow. 

A.  Food  Substance  Associated  with 
Reduced  Risk  of  CHD 

Health  claims  have  two  essential 
elements:  a  food  substance  and  a  disease 
or  health-related  condition  (§  101.14). 
The  agency  proposed  to  authorize  a 
health  claim  that  diets  high  in  oat  bran 
and  oatmeal  and  low  in  saturated  fat 
and  cholesterol  may  reduce  the  risk  of 
CHD.  Further,  in  the  proposal,  the 
agency  tentatively  agreed  with  the 
petitioner's  position  that,  while  current 
research  may  not  demonstrate  that  P- 
glucan  soluble  fiber  is  the  only 
component  of  oats  that  affects  blood 
total-  and  low  density  lipoprotein 
(LDL)-cholesterol  levels,  potentially 
reducing  the  risk  of  CHD,  3-glucan 
soluble  fiber  can  serve  as  a  marker  for 
the  food  substance  that  is  the  subject  of 
the  claim.  Therefore,  FDA  tentatively 
concluded  that  the  relationship  is  based 
on  a  daily  intake  of  not  less  than  40  g 
oat  bran  or  60  g  oatmeal,  vdthout 
fortification,  that  provide  3  g  or  more 
per  day  3-glucan  soluble  fiber.  The 
disease  element  of  the  claim  is  CHD,  as 


3586 


Federal  Register  /  Vol.  62.  No.  15,  Thursday,  January  23,  1997  /  Rules  and  Reeulations 


Federal  Register  /  Vol.  62,  No.  15.  Thursday,  January  23,  1997  /  Rules  and  Regulations 


3585 


assessed  by  changes  in  serum  total-  and 
LDL-cholesterol  levels  in  response  to 
the  consumption  of  specified  levels  of 
oatmeal  or  oat  bran.  A  number  of 
comments  dealt  with  what  should  be 
the  appropriate  description  of  the  food 
substance  that  is  part  of  the  health  claim 
relationship. 

1.  Terminology 

(Comment  1) 

Some  comments  stated  that  the 
proposed  claim  seemed  to  be  limited  to 
hot  cereals  because  the  agency  used  the 
term  "oatmeal"  to  describe  one  of  the 
qualifying  foods.  A  few  comments 
suggested  that  the  agency 
inappropriately  used  the  term 
"oatmeal"  for  the  more  technically 
correct  term  "rolled  oats,"  the  dry  form 
of  the  food  before  cooking  or  processing. 

The  agency  did  not  intend  to  limit  the 
proposed  claim  to  hot  cereals.  As 
suggested  by  the  conmients,  the  agency 
was  using  the  term  "oatmeal"  to  be 
synonymous  with  the  term  "rolled 
oats,"  i.e.,  the  dry  oat  product. 

Likewise,  the  agency  did  not  intend 
that  use  of  the  terms  "oatmeal"  and  "oat 
bran"  would  mean  that  only  hot,  cooked 
cereds  could  bear  the  claim.  The 
proposed  claim  was  intended  to 
describe  the  relationship  between  oat 
bran  and  rolled  oats  which  can  be  used 
as  single  ingredients,  such  as  in  hot  or 
ready-to-eat  cereals,  or  as  components  of 
other  foods  that  are  served  either  hot  or 
cold.  Under  the  proposal,  any  oat 
product  meeting  the  eligibility 
requirements  for  the  claim  could  bear 
the  claim.  Because  the  term  "rolled 
oats"  is  the  technical  term  more 
commonly  used  to  describe  the  dry  form 
of  the  food,  the  agency  has  replaced  the 
term  "oatmeal"  with  "rolled  oats" 
throughout  this  final  rule. 

2.  Component  of  Oat  Bran  and  Rolled 
Oats  Responsible  for  the  Effect 

(Comment  2) 

Some  comments  stated  that  the 
proposed  claim  inappropriately  focused 
on  oat  bran  and  rolled  oats  as  providing 
an  effect  on  CHD  risk.  These  comments 
suggested  that  it  was  the  type  of  soluble 
fiber  in  oat  products,  specifically  3- 
glucan,  that  was  the  primary  component 
responsible  for  the  relationship  between 
the  oat  products  and  CHD^TDA  had 
noted  in  its  proposal  that  pSglucan 
soluble  fiber  was  closely  associated  with 
the  observed  effect,  but  at  the  time,  the 
agency  tentatively  concluded  that  3- 
glucan  soluble  fiber  served  as  a  marker 
for  the  food  with  potential  to  reduce  the 
risk  of  CHD.  Conaments  offered  support 
for  the  view  that  ^glucan  soluble  fiber 
is  more  than  just  a  marker  in  whole  oats 
by  referencing  studies  that 


demonstrated  effects  of  3-glucan 
independent  of  the  food.  These 
comments  cited  references  in  FDA's 
proposed  rule  (Refs.  12,  15,  33,  35,  38) 
and  also  provided  additional  references 
(Refs.  60  through  74)  in  support  of  their 
argument.  According  to  these 
comments,  this  evidence  suggests  that  ^ 
glucan  soluble  fiber  can  provide  an 
independent  and  meaningful  effect  and, 
in  turn,  supports  that  ^glucan  is  the 
primary  component  in  whole  oat 
products  responsible  for  that  effect  on 
CHD  risk  factors.  A  few  comments  also 
noted  that  studies  suggest  a  dose- 
response  relationship  between  ^-glucan 
soluble  fiber  and  the  effect  on  blood 
total-  and  UDL-cholesterol  levels 
because  the  degree  of  effect  is  linearly 
related  to  the  amount  of  ^glucan 
consumed  (Ref.  66).  Conversely,  some 
comments  supported  the  agency's 
proposed  treatment  of  ^-glucan  soluble 
fiber  as  a  marker  for  identifying  a  useful 
food  product  rather  than  as  the  active 
component. 

In  addition,  several  comments  cited 
references  to  demonstrate  that 
processing  of  oat  products  in  ways  that 
alter  the  physical  structure  of  the  P- 
glucan  soluble  fiber  component  (e.g., 
alter  molecular  structure  and  hence 
viscosity)  results  in  a  loss  of  effect  on 
blood  total-  and  LDL-cholesterol  levels 
(Refs.  63  through  64).  Several  comments 
also  noted  that  FDA's  proposal  cited  the 
Torrenen  et  al.  study  (Ref.  38J,  showing 
that  a  special  processing  technique, 
when  used  with  oat  bran  concentrate, 
appeared  to  reduce  its  effect  on  serum 
hpid  levels.  These  comments  cited  the 
loss  of  effect  with  changes  in  the 
physical  structure  of  ^-glucan  soluble 
fiber  as  evidence  that  there  is  a  direct 
effect  attributable  to  the  presence  of  p- 
glucan  soluble  fiber,  and  that  this  effect 
is  dependent  not  only  on  the  chemical 
characteristics  of  the  p-glucan  soluble 
fiber  but  also  on  the  retention  of 
important  physical  characteristics  such 
as  viscosity. 

Moreover,  several  comments  cited 
references  to  show  that  it  is  the  presence 
of  a  highly  viscous  soluble  fiber  in  the 
intestinal  tract  that  is  determinative  of 
the  desired  effect  on  CHD  risk  factors, 
and  that,  holding  all  other  factors 
constant,  changes  in  viscosity  of 
intestinal  contents  alone  result  in 
significant  effects  on  blood  total-  and 
LDL-cholesterol  levels  (Refs.  72  through 
74).  These  comments,  which  were 
submitted  by  fiber  experts,  suggested 
that  the  ability  of  ^glucan  soluble  fiber 
to  produce  viscosity  in  the  intestinal 
contents,  while  not  the  only  mechanism 
by  which  soluble  fibers  have  an  effect 
on  CHD  risk,  can  be  a  clinically 
meaningful  and  independent  factor 


affecting  CHD  risk.  Other  comments 
cited  studies  that  showed  that  oat  ^ 
glucan  soluble  fiber  has  viscous 
properties  that  are  responsible  for 
physiological  effects  on  the  glycemic 
response  (i.e..  changes  in  blood  sugar 
levels  followmg  ingestion  of  foods)  and 
suggested  that  the  same  viscous 
properties  may  also  play  a  role  in 
affecting  blood  total  cholesterol  levels 
(Refs.  60  and  69). 

On  the  other  hand,  some  comments 
stated  that,  while  ^glucan  soluble  fiber 
is  an  important  factor,  other 
components  in  the  oat  products, 
including  certain  chemical 
characteristics  and  the  tocotrienols  that 
are  part  of  the  lipid  fraction  of  whole 
oats,  also  contribute  to  the  association 
with  CHD  risk  reduction.  Thus, 
according  to  these  comments,  specifying 
requirements  for  only  ^glucan  soluble 
fiber  in  the  proposed  regulation  is  not 
appropriate 

The  agency  has  carefully  reviewed  the 
comments  and  evidence  submitted  on 
the  issue  of  the  significance  of  the  ^ 
glucan  in  the  oat  products  and  is 
persuaded  that  (i-glucan  soluble  fiber  is 
the  primary,  but  not  the  only, 
component  in  whole  oats  that  afTects 
serum  lipids,  ^-glucan  thus  plays  a 
significant  role  in  the  relationship 
between  whole  grain  oats  and  the  risk 
of  CHD.  The  agency  reached  this 
conclusion  based  on  evidence  that  there 
is  a  dose  response  between  the  level  of 
P-glucan  soluble  fiber  from  whole  oats 
and  the  level  of  reduction  in  blood  total- 
and  LDL-cholesterol  (Refs.  15  and  33), 
and  that  intakes  of  ^glucan  soluble 
fiber  at  or  above  3  g  per  day  were  more 
effective  in  lowering  serum  lipids  than 
lower  intake  levels.  These  results  are 
consistent  with  the  results  of  the 
individual  human  studies  reviewed  in 
theproposal. 

FDA.  therefore,  concludes  that  it  is 
appropriate  to  change  the  food 
substance  that  is  the  subject  of  this 
authonzation  for  claims  from  oat  bran 
and  rolled  oats  to  |i-glucan  soluble  fiber 
from  whole  oats. 

3.  Eligibility  of  Whole  Oat  Flour 

(Comment  3) 

A  number  of  comments  suggested  that 
products  containing  whole  oat  flour 
made  from  100  percent  oat  groats 
should  be  eligible  to  bear  the  health 
claim.  The  reasons  given,  some 
supported  by  data,  included:  (a) 
Evidence  suggests  that  p-glucan  soluble 
fiber  is  the  primary  contributor  to  the 
obser\'ed  effect  of  oat  bran  and  rolled 
oats,  and  whole  oat  fiour  contains  ^ 
glucan;  (b)  whole  oat  flour  is  derived 
from  the  same  starting  material  as  rolled 
oats  (i.e  .  whole  oat  groats)  and,  other 
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than  the  smaller  particle  size  of  whole 
oat  flour,  possesses  a  chemical  and 
physical  composition  virtually  identical 
to  rolled  oats  (Ref.  57);  (c)  aiumal 
studies  demonstrate  that,  like  the  p- 
glucan  soluble  fiber  from  oat  bran  and 
rolled  oats,  whole  oat  flour  P-glucan 
soluble  fiber  retains  important  physical 
characteristics  during  digestion  (Ref. 
68);  and  (d)  data  from  a  human  study 
(Ref.  70)  and  several  animal  studies 
(Refs.  57.  66.  and  71)  show  a  positive 
effect  of  ready-to-eat  cereals  made  with 
whole  oat  flour  on  risk  factors  for  CHD. 
One  comment  submitted  a  recent, 
unpublished  human  clinical  trial  in 
which  a  ready-to-eat  cereal  made  from 
whole  oat  flour  was  used  as  the  test 
product  (Ref.  70).  Results  showed  that 
consumption  of  the  cereal  had  a 
significant  effect  on  blood  total-  and 
LX)L-cholesterol  levels  as  compared  to 
the  placebo  cereal. 

In  considering  the  comments 
concerning  the  inclusion  of  whole  oat 
flour  in  this  rulemaking,  the  agency  has 
reviewed  the  evidence  referenced  in 
these  comments,  including  the 
additional  data  submitted.  The  agency 
noted  the  similarity  of  whole  oat  flour 
to  rolled  oats  in  terms  of  chemical  and 
physical  properties  and  type  of 
processing.  After  careful  consideration 
of  the  scientific  evidence  and  the  nature 
of  the  proposed  health  claim.  FDA  has 
concluded  that  products  made  with 
whole  oat  flour  from  100  percent  oat 
groats  should  be  eligible  to  bear  a  claim. 

FDA  originally  proposed  the  health 
claim  that  is  the  subject  of  this 
rulemaking  for  oat  bran  and  oatmeal  (i.e. 
rolled  oats)  because  this  was  the  claim 
requested  in  the  petition  that  began  this 
proceeding,  and  because  the  submitted 
evidence  supported  the  relationship 
between  the  consumption  of  these  foods 
and  a  reduced  risk  of  CHD.  However, 
the  agency  did  not  conclude  in  its 
proposal  that  the  effect  was  uniquely 
that  of  oat  bran  and  rolled  oats,  but 
rather  that  the  evidence  submitted  by 
the  petitioner  supported  the 
relationship  for  these  foods.  The 
comments  argued,  and  pointed  to 
evidence  in  the  record  as  well  as  to 
evidence  that  they  submitted  that 
supported  their  claim,  that  whole  oat 
flour  has  a  similar  composition,  and  had 
similar  effects  on  blood  cholesterol 
levels,  as  oat  bran  and  rolled  oats.  They 
argued  that,  given  these  facts,  it  was  the 
logical  outgrowth  of  the  proposal  to 
enlarge  the  substances  that  could  be  the 
subject  of  a  claim  as  pari  of  this  final 
rule  to  include  whole  oat  flour. 

FDA  notes  that  one  study  submitted 
with  a  comment  examined  the  effect  of 
whole  oat  flour-based  cereal  on  senun 
lipids  in  mildly  hypercholesterolemic 


subjects.  Forty-three  patients,  aged  27  to 
68  years,  with  mild  to  moderate 
hypercholesterolemia  participated  in 
this  placebo-controlled  study.  The  study 
consisted  of  three  parts:  a  4-week  run- 
in  on  a  Step  1  diet  (i.e..  a  diet  with  less 
than  30  percent  calories  from  fat,  less 
than  10  percent  calories  from  saturated 
fat,  and  less  than  300  mg  cholesterol),  a 
2- week  baseline,  and  a  4-week  treatment 
period.  During  the  treatment  period, 
subjects  in  the  oat  group  continued  to 
adhere  to  the  Step  I  diet  and  consumed 
one  prepackaged  portion  (1.5  oz.)  of 
cereal  twice  a  day,  resulting  in  an 
estimated  total  daily  intake  of  3  g  P- 
glucan  from  whole  oat  flour.  Body 
weights  were  maintained  at  a  constant 
level  throughout  the  treatment  period. 
Although  there  were  differences  in  total- 
.  high  density  lipoprotein  (HDL)-,  and 
LDL-cholesterol  levels  between  the 
groups  at  baseline,  the  authors  used  an 
analysis  of  covariance  to  adjust  data  to 
a  common  baseline. 

The  results  of  the  study  showed  that 
subjects  consuming  the  whole  grain  oat 
cereal  experienced  a  significant 
decrease  in  total  cholesterol  (4.4  percent 
or  10.0  milligrams  (mg)/deciHter  (dL)) 
and  LDL-cholesterol  (4.9  percent  or  7.8 
mg/dL).  and  no  significant  difference  in 
HDL-cholesterol,  compared  to  the 
placebo  group.  These  results  are 
consistent  with  the  findings  for  oat  bran 
and  rolled  oats,  i.e.,  positive  effects  on 
blood  total-  and  IJDL-cholesterol  levels 
in  mildly  hypercholesterolemic  subjects 
adhering  to  a  diet  low  in  saturated  fat 
and  cholesterol.  Therefore,  this  study, 
along  with  evidence  submitted  by 
comments  showing  compositional 
similarities  between  whole  oat  flour  and 
rolled  oats,  provides  sufficient  evidence 
for  the  agency  to  conclude  that  whole 
oat  flour  has  the  same  effects  relative  to 
reduced  risk  of  CHD  as  do  oat  bran  and 
rolled  oats.  Further,  there  is  evidence 
that  corroborates  this  conclusion  that  is 
provided  by  animal  studies  (Ref.  68). 
These  animal  studies  addressed  the 
issue  of  retention  of  viscosity 
characteristics  during  processing  and 
digestion.  Because  viscosity  of  intestinal 
contents  is  known  to  be  a  critical  factor 
in  determining  the  ability  of  soluble 
fibers  to  reduce  the  risk  of  CHD  (Refs. 
56.  72,  and  73),  and  because  viscosity  is 
known  to  be  affected  by  food  processing 
procedures  or,  following  ingestion,  by 
the  digestive  system  in  ways  that  are 
unpredictable  (Refs.  56  and  65). 
evidence  to  demonstrate  that  the  p- 
glucan  soluble  fiber  from  whole  oat 
flour  retains  the  same  level  of  viscosity 
in  the  digestive  tract  as  does  that  from 
rolled  oats  is  crucial  to  the  question  of 


whether  whole  oat  flour  can  provide  the 
same  benefits  as  rolled  oats. 

The  animal  studies  cited  by  one 
comment  (Ref.  68)  demonstrate  that 
there  is  bioequivalence  relative  to  these 
important  physical  characteristics 
between  whole  oat  flour  and  rolled  oats. 
When  taken  together,  the  available 
evidence  provides  a  basis  for 
concluding  that  it  is  appropriate  to 
make  whole  oat  flour,  as  well  as  oat 
bran  and  rolled  oats,  the  subject  of  the 
authorized  substance-disease 
relationship. 

Therefore,  for  the  purposes  of 
§  101.81.  the  term  "whole  oats" 
includes  oat  bran,  rolled  oats,  and 
whole  oat  flour.  Changes  to  the  codified 
sections  of  this  rule  to  reflect  the 
inclusion  of  whole  oat  flour  are 
discussed  in  section  II. B.  of  this 
document. 

While  FDA  has  added  whole  oat  fiour 
as  a  subject  of  the  health  claim  in  this 
proceeding,  it  must  caution  that  it  has 
done  so  here  only  because  of  the  close 
relationship  of  whole  oat  flour  to  the 
substances  that  were  the  subject  of  the 
proposal  and  the  very  narrow  increment 
of  evidence  necessary  to  broaden  the 
claim  to  include  this  substance.  Given 
the  very  tight  timeframes  that  are 
established  by  the  statute,  and  the 
agency's  interest  in  ensuring  that 
scientifically  valid  claims  are 
authorized  as  quickly  as  possible,  the 
agency  cautions  that  it  will  not 
frequently  be  in  a  position  to  authorize 
claims  about  additional  substances 
during  the  comment  period.  Thus, 
interested  people  would  be  well 
advised,  if  they  are  aware  of  a  substance 
that  should  be  the  subject  of  a  health 
claim,  to  petition  for  authorization  for  a 
claim  about  the  substance  rather  than 
relying  on  the  comment  process  to 
achieve  that  end. 

4.  3-glucan  Soluble  Fiber  From  Other 
Sources 

(Comment  4) 

Some  comments,  in  noting  the 
evidence  to  suggest  that  P-glucan 
soluble  fiber  is  the  component  in  oat 
bran  and  rolled  oats  responsible  for 
their  effect,  further  noted  that  the 
evidence  suggests  that  P-glucan  soluble 
fiber  from  other  sources,  such  as  barley 
and  oat  gums,  affects  the  risk  of  CHD  in 
the  same  way  as  3-glucan  from  the  oat 
bran  and  rolled  oats  (Refs.  61  through 
6t>.  and  67).  These  comments  requested 
that  the  proposed  health  claim  be 
extended  to  any  food  product 
containing  a  specified  level  of  3-glucan 
soluble  fiber  from  any  source  including 
processed  or  novel  sources  of  P-glucan 
soluble  fiber. 
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Several  comments  suggested  that  one 
type  of  evidence  to  demonstrate  that  p- 
glucan  soluble  fiber  from  other  food 
sources  can  affect  the  risk  of  CHD  is  the 
studies  showing  similar  effects  on  blood 
total-  and  LDL-cholesterol  levels  among 
different  ^-glucan  containing  foods, 
including  barley  and  oats  (Refs.  61 
through  65,  and  67).  Another  comment 
cited  a  study  showing  that  variability  in 
effects  on  serum  cholesterol  levels 
among  different  barley  cultivars  is 
associated  with  differences  in  amounts 
of  ^glucan  soluble  fiber  (Ref.  64). 

While  acknowledging  that  there  is 
evidence  suggesting  that  consumption 
of  P-glucan  soluble  fiber  from  a  variety 
of  food  sources  may  help  to  lower  blood 
total-  and  LDL-cholesterol  levels,  and 
thus  reduce  the  risk  of  CHD,  the  agency 
disagrees  that  the  claim  should  be 
extended  at  this  time  to  all  foods  that 
contain  a  specified  amount  of  ^glucan 
soluble  from  any  source.  The  agency's 
decision  to  limit  eligibihty  to  bear  a 
claim  to  oat  bran,  rolled  oats,  and  whole 
oat  flour  is  based  on  several 
considerations. 

First,  the  proposed  subject  of  this 
rulemaking  was  oatmeal  and  oat  bran 
and  their  effect  on  the  risk  of  CHD.  FDA 
has  examined  in  detail  only  the 
evidence  for  these  oat  products  and 
whole  oat  flour.  Other  food  sources  of 
^glucan  soluble  fiber  (oat  and  non-oat 
sources)  have  not  been  carefully 
reviewed  by  FDA,  nor  has  the  totality  of 
the  evidence  on  these  other  sources  of 
the  fiber  been  submitted  to  the  agency 
for  review.  Thus,  the  basis  for  including 
a  wider  range  of  food  sources  of  P- 
glucan  beyond  whole  oats  in  the 
regulation  authorizing  health  claims  is 
not  presented  by  the  administrative 
record,  and  consideration  of  these  other 
sources  is  beyond  the  scope  of  this 
rulemaking. 

Nonetheless,  the  agency  recognizes 
that  it  is  likely  that  consumption  of 
other  sources  of  ^glucan  soluble  fiber 
in  addition  to  those  that  are  the  subject 
of  this  rulemaking  will  affect  blood 
cholesterol  levels.  For  this  reason,  and 
for  reasons  described  elsewhere  in  this 
document  in  response  to  related 
comments  about  other  soluble  fibers, 
FDA  is  adopting  a  final  rule  that  is 
structured  so  that  it  can  be  amended  to 
establish  a  framework  that  will 
accommodate  claims  for  other  sources 
and  tvpes  of  soluble  fibers  and  the  risk 
of  CHD. 

Second,  there  currently  are  no 
generally  accepted  or  validated  criteria 
for  predicting  which  sources  or 
processed  forms  of  ^glucan  soluble 
fiber,  beyond  oat  bran,  rolled  oats,  and 
whole  oat  flour,  are  capable  of  reducing 
blood  total-  and  LDL-cholesterol  levels. 


FDA,  therefore,  lacks  criteria  for 
differentiating  among  those  sources  that 
provide  such  effects  and  those  that  do 
not.  This  lack  of  evidence  is  of  concern 
to  the  agency  because,  as  discussed 
previously,  certain  types  of  processing 
may  decrease  the  ability  of  the  fiber  to 
have  the  desired  effect  for  reasons  that 
are  unpredictable  and  that  vary  from 
source  to  source.  At  the  same  time,  it  is 
known  that  certain  physical 
characteristics  related  to  the  fiber's 
ability  to  maintain  the  viscosity  of  the 
intestinal  contents  must  be  present 
However,  the  extent  to  which  this 
capacity  can  be  influenced  by  different 
food  sources  or  by  processmg  is  unclear 
Validated  and  accepted  in  vitro  or 
animal  methods  for  identif\'ing  this 
characteristic  are  not  part  of  the 
administrative  record  for  this 
rulemaking. 

Human  clinical  trials  can  be  used  to 
resolve  these  issues.  However,  in  the 
absence  of  clinical  or  other  appropriate 
types  of  data  in  the  administrative 
record,  assumptions  about  the 
bioequivalence  of  all  sources  of  ^glucan 
soluble  fiber  cannot  be  made  at  this 
time. 

In  authorizing  the  claim  for  whole  oat 
flour  as  a  result  of  comments  to  the 
proposal,  FDA  is  relying  on  in  vivo 
(animal)  studies  as  evidence  of  the 
bioequivalence  of  whole  oat  flour 
relative  to  rolled  oats.  The  agency  feels 
comfortable  in  doing  so  because  there  is 
a  human  study  to  demonstrate  the 
effectiveness  of  whole  oat  flour  in 
reducing  the  risk  of  CHD,  as  well  as 
information  on  the  similarity  in 
composition  of  whole  oat  flour  to  rolled 
oats.  It  is  unclear  to  what  extent  such  in 
vivo  data  from  animal  studies  can  be 
relied  upon  in  the  absence  of 
corroborating  human  data.  FDA  wall 
make  decisions  on  this  issue  based  on 
the  totality  of  the  available  evidence. 
Thus,  future  petitions  for  other  sources 
of  P-glucan  soluble  fiber  to  be  added  as 
subjects  of  a  health  claim,  which  the 
agencv  anticipates  receiving,  should 
specifically  address  the  appropriateness, 
the  protocol  used  to  develop,  and  the 
interpretation  of,  in  vivo  data  from 
animal  studies  in  demonstrating 
bioequivalence  among  soluble  fibers. 

5.  Claims  for  Other  Soluble  Fibers 

(Comment  5) 

Some  comments  stated  that  by 
proposing  the  oat  bran  and  rolled  oats 
health  claim,  the  agency  has 
acknowledged  that  soluble  fibers  ' 
themselves  are  an  important  functional 
component  that  affect  serum  lipid  levels 
and  thereby  reduce  the  risk  of  CHD. 
These  comments  suggested  that  other 
soluble  fibers  have  been  shown  to  have 


the  same  effects  as  that  of  ^glucan 
soluble  fiber  from  whole  oats  on  the  risk 
of  CHD  One  comment  discussed  the 
evidence  for  psyllium  and  its  capacity 
to  affect  serum  lipid  levels  and  thereby 
reduce  the  risk  of  CHD.  These 
comments  stated  that,  because  other 
soluble  fibers  and  purified  gums  can 
demonstrate  cholesterol-lowering 
effects,  the  agency  should  authorize  a 
broad  claim  for  soluble  fibers  and 
reduced  risk  of  CHD. 

Several  comments  suggested  that 
consumers  would  benefit  from  a  soluble 
fiber  and  CHD  claim  in  that  it  would  be 
consistent  with  dietary 
recommendations  to  consume  diets  high 
in  fiber  and  low  in  fat.  However,  some 
of  the  comments  noted  that  differences 
in  the  source  and  method  of  processing 
whole  oat  ^glucan  result  in  varied  and 
unpredictable  effects  on  the  physical 
characteristics  of  the  fiber,  and  that 
these  differences  may  apply  to  other 
types  of  soluble  fibers  as  well.  The 
comments  stated  that,  therefore,  a  claim 
for  soluble  fiber  and  heart  disease 
should  only  be  extended  to  those 
soluble  fibers  that  have  been 
demonstrated  to  reduce  the  risk  factors 
related  to  CHD 

Another  comment  noted  that,  from  a 
regulatory  standpoint,  a  single  claim  on 
the  relationship  between  certain  soluble 
fibers  and  heart  disease  would  be  more 
manageable  for  the  agency  than  would 
be  attempting  to  authorize  individual 
health  claims  for  all  the  different 
soluble  fiber  sources  that  might  be 
eligible  to  bear  a  CHD  claim.  The 
comment  explained  that,  as  other 
soluble  fibers  are  shown  to  qualifv'  to 
bear  a  soluble  fiber/CHD  claim,  the 
regulation  could  be  amended  to  include 
the  additional  substance. 

FDA  agrees  with  the  comments  that 
stated  that  there  is  evidence  to  suggest 
that  consumption  of  a  number  of  soluble 
fibers,  in  addition  to  ^glucan.  affect 
blood  total-  and  LDL-cholesterol  levels 
and  thus  affect  the  risk  of  CHD.  The 
agencv  reviewed  evidence  to  this  effect 
in  evaluating  the  relationship  between 
total  dielarv  fiber  and  CHD  in  the  final 
regulation  published  m  the  January  6, 
1993  Federal  Register  (58  FR  2552).  The 
agencv  noted,  however,  that  there  was 
some  evidence  that  soluble  fiber  from 
different  foods  has  different  effects,  and 
that  the  analytical  measure  of  soluble 
fiber  may  not  be  adequately  predictive 
of  its  physioh  gical  effects  "(58  FR  2552 
at  2562).  Therefore,  FDA  encouraged 
manufacturers  to  petition  for  a  claim  for 
their  soluble  fiber  product  if  there  was 
evidence  to  demonstrate  that  the 
particular  soluble  fiber-containing 
product  IS  effective  in  lowenng  serum 
hpid  levels  (58  FR  2552  at  2562) 
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Further,  FDA  agrees  that  its  decision 
to  authorize  claims  on  the  association 
t)etween  oat  bran,  rolled  oats,  and  whole 
oat  flour  and  CHD  represents  acceptance 
that  one  type  of  soluble  fiber,  i.e.,  3- 
glucan  soluble  fiber  from  whole  oats, 
has  been  adequately  shown 
scientifically  to  have  this  effect. 
However,  while  the  agency  agrees  with 
the  comments  that  there  is  considerable 
likelihood  that  a  similar  showing  will  be 
made  for  certain  other  soluble  fibers, 
based  on  the  record  now  before  the 
agency,  it  cannot  take  the  steps 
suggested  by  the  comments  and  broaden 
this  claim.  As  the  agency  explained  in 
the  1993  dietary  fiber  final  rule,  the 
effect  of  individual  soluble  fibers  needs 
to  be  documented  on  a  case-by-case 
basis.  A  concern  about  the  ability  of 
particular  soluble  fibers  to  affect  CHD 
risk  was  expressed  in  several  comments 
to  the  oat  bran  and  oatmeal  proposal.  As 
mentioned  previously,  those  comments 
stated  that  only  soluble  fibers  that  have 
been  demonstrated  to  reduce  serum 
hpids  should  qualify  to  bear  a  claim. 
The  agency  notes  that  a  petition  for 
soluble  fiber  from  psyllium  and  risk  of 
CHD  is  currently  under  consideration  by 
the  agency. 

As  mentioned  previously,  in  the  1993 
dietary  fiber  final  rule,  the  agency 
encouraged  manufacturers  to  petition 
for  a  health  claim  if  the  manufacturer 
could  present  scientific  evidence  to 
support  the  relationship  between  its 
soluble  fiber  product  and  risk  of  CHD 
(58  FR  2552  at  2567).  By  encouraging 
manufacturers  to  petition  for  a  more 
specific  health  claim,  the  agency 
impUed  that  it  would  consider  a  new 
claim  for  those  soluble  fiber  products 
that  had  been  shown  to  affect  the  risk 
of  CHD.  However,  the  agency  did  not 
commit  to  any  particular  course  for  how 
it  would  authorize  health  claims  about 
a  specific  fiber  source  should  it  find 
them  to  be  justified. 

One  way  of  doing  so  would  he  a 
regulation  about  each  particular 
ingredient  source  of  soluble  fiber  This 
model  is  essentially  the  one  that  the 
agency  utilized  m  the  proposal.  An 
alternative  approach  would  be  to  adopt 
an  umbrella  regulation  authorizmg  a 
claim  for  diets  containing  soluble  fiber 
from  certain  foods  and  CHD  but 
authorize  the  use  of  the  claim  for 
specific  food  sources  of  soluble  fiber 
only  when  consumption  of  those  foods 
has  been  demonstrated  to  help  reduce 
the  risk  of  heart  disease.  FDA  agrees 
with  comments  that  this  alternative 
mechanism  would  provide  flexibility, 
and  that  this  flexibility  may  ultimately 
provide  efficiency.  However,  based  on 
the  fact  that  it  was  not  the  agencv's 
charge,  in  responding  to  this  petition  to 


review  the  totality  of  evidence  from 
other,  non-oat  soiurces  of  P-glucan 
soluble  fiber  or  other  types  of  soluble 
fiber,  the  agency  finds  that  it  is 
premature  to  authorize  a  broader  claim 
for  "soluble  fiber  from  certain  foods." 

The  agency  may,  at  some  point, 
decide  to  amend  §  101.81  to  cover  types 
of  soluble  fiber  other  than  p-glucan  from 
whole  oats.  If  a  manufacturer  can 
document,  through  appropriate  studies, 
that  a  soluble  fiber  product  has  an  effect 
on  blood  total-  and  LDL-cholesterol 
levels,  and  thereby  the  product  can  be 
useful  in  reducing  the  risk  of  CHD,  the 
manufacturer  may  petition  to  amend 
§  101.81  to  include  that  type  of  soluble 
fiber-containing  product  among  the 
substances  about  which  claims  are 
authorized.  This  case-by-case  approach 
is  necessary  because,  as  discussed  in  the 
oat  bran  and  oatmeal  proposal,  soluble 
fiber  is  a  family  of  very  heterogeneous 
substances  that  vary  greatly  in  their 
effect  on  the  risk  of  CHD  (61  FR  296). 

In  summary,  in  its  proposal,  the 
agency  was  responding  to  a  specific 
petition  to  authorize  claims  about  the 
relationship  between  oat  bran  and  rolled 
oats  and  the  reduced  risk  of  CHD.  In 
response  to  comments,  however,  FDA  is 
now  authorizing  claims  that  describe 
the  relationship  between  consumption 
of  only  a  specific  type  of  soluble  fiber. 
P-glucan  from  whole  oats,  and  reduced 
risk  of  CHD. 

As  suggested  by  comments,  on-going 
research  efforts  are  likely  to  build 
support  for  the  relationship  between 
CHD  and  consumption  of  other  soluble 
fibers  not  addressed  in  this  rulemaking. 
While  the  narrow  focus  of  this 
rulemaking,  and  Umitations  on  agency 
time  and  resources,  preclude  review  of 
all  such  soluble  fibers  as  part  of  this 
rulemaking,  FDA  will  consider 
amending  §  101  81  to  establish  a 
framework  that  will  allow  the  agency  to 
readily  add  the  list  of  soluble  fibers  that 
can  be  the  subject  of  a  claim,  as  the 
evidence  warrants. 

Therefore,  in  this  final  rule,  FDA  has 
revised  the  title  of  §  101.81  to  read; 
"Health  claims;  soluble  fiber  from 
whole  oats  and  coronary'  heart  disease." 
P'or  this  health  claim,  the  statement 
"soluble  fiber  from  whole  oats"  is 
intended  to  mean  ^glucan  soluble  fiber 
from  whole  oats.  Based  on  information 
provided  in  the  petition  and  in  some 
comments,  the  soluble  fiber  content  of 
whole  oats  is  predominantly 
(approximately  87  percent  or  more)  ^ 
glucan-(Ref  1,  p.  22).  Thus,  the  total 
soluble  fiber  content  of  whole  oats 
significantly  refiects  the  ^glucan 
present.  Moreover,  the  term  "soluble 
fiber"  is  more  familiar  to  consumers 
than  '  p-glucan"  because  soluble  fiber 


can  be  used  on  the  nutrition  label  under 
§  101.9(c)(6)(i)(A).  3-glucan  is  a 
technical  term  that  presumably  is  not 
widely  understood. 

Further,  the  agency  has  modified  the 
regulation  to  reflect  its  decision  to 
describe  specifically  the  food  substance 
that  is  the  focus  of  the  claim  and  to  hst 
the  sources  of  P-glucan  soluble  fiber  that 
have  been  shown  to  affect  the  risk  of 
CHD.  Thus,  the  agency  has  replaced  the 
discussion  in  proposed  section  (c)(2)(ii) 
on  the  presentation  of  the  claim  with  a 
new  discussion,  "Nature  of  the 
substance:  Eligible  sources  of  soluble 
fiber."  This  provision  describes  those 
sources  of  ^-glucan  soluble  fiber  that 
qualify  for  this  claim.  This  section  will 
be  discussed  in  detail  in  section  II. B.,  of 
this  document. 

Given  the  change  in  focus  from  oat 
bran  and  rolled  oats  to  soluble  fiber 
from  whole  oats,  the  agency  is  revising 
several  sections  of  the  proposed 
regulation.  First,  the  words  "diets  high 
in  oatmeal  and  oat  bran"  has  been 
deleted  from  §  101.81(c)(2)(i)  and 
reference  to  soluble  fiber  from  whole 
oats  is  being  added,  so  that 
§  101.81(c)(2)(i)  will  read,  relevant  part, 
"diets  low  in  saturated  fat  and 
cholesterol  that  include  soluble  fiber 
from  whole  oats."  The  agency  notes  that 
the  statement  "diets  low  in  saturated  fat 
and  cholesterol  and  high  in  soluble  fiber 
from  •  *  *"  cannot  be  used  at  this  time 
because  the  term  "high"  and  its 
synonyms  have  been  defined  under 
§  101.54(b)  as  meaning  that  the  food 
contains  20  percent  or  more  of  the  Daily 
Reference  Value  (DRV)  per  reference 
amount  customarily  consumed  (RACC) 
for  a  particular  substance.  There  is  no 
DRV  for  soluble  fiber.  While  the  agency 
recognizes  that  it  would  be  helpful  to 
encourage  consumption  of  a  specific 
amount  of  soluble  fiber  from  whole  oats, 
it  cannot  do  so  in  the  absence  of  a  DRV 
for  this  nutrient.  Therefore,  the  agency 
is  wording  §  101.81(c)(2)(i)  to  state  that 
the  diet  "include"  soluble  fiber  from 
whole  oats,  until  such  time  that  a  DRV 
for  soluble  fiber  is  established.  The 
agency  intends  to  propose  to  establish  a 
DRV  for  soluble  fiber,  and,  once  that 
rulemaking  is  completed,  assuming  it 
results  in  a  DRV,  it  plans  to  revisit  the 
requirements  in  §  101.81  and  propose 
appropriate  changes  in  the  requirements 
for  the  wording  of  the  claim.  Other 
sections  of  the  regulation  that  are 
affected  by  these  changes  include 
§101.81(a),  (b),  and(c)(2)(i)(D). 
Additionally,  FDA  has  deleted  the 
phrase  "oat  bran  and  oatmeal"  in 
paragraphs  (c)(2)(i)(A),  (c)(2)(i)(E), 
(d)(2),  (d)(3),  and  (e)  and  replaced  it 
with  the  statement  "diets  low  in 
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saturated  fat  and  cholesterol  that 
include  soluble  fiber  from  whole  oats." 

Other  changes  to  the  proposed 
regulation,  in  order  of  appearance, 
include  the  following:  the  second 
sentence  of  proposed  §  101.81(a)(2) 
states  "*  *  *  These  populations  also 
tend  to  have  dietary  patterns  that  are  not 
only  low  in  total  fat,  especially 
saturated  fat  and  cholesterol,  but  are 
also  relatively  high  in  fiber-containing 
fruits,  vegetables,  and  grain  products, 
such  as  oatmeal  and  oat  bran."  The 
agency  is  revising  the  last  part  of  that 
sentence  to  read  "*  *  *  but  are  also 
relatively  high  in  fiber-containing  fruits, 
vegetables,  and  grain  products,  such  as 
whole  oat  products." 

Proposed  §  101.81(a)(3)  described  oat 
bran  and  rolled  oats  as  good  sources  of 
soluble  fiber  and  stated  that  scientific 
evidence  demonstrates  that  these 
products  are  associated  with  reduced 
blood  total-  and  LDL-cholesterol  levels. 
In  light  of  the  changes  in  this  final  rule 
intended  to  focus  on  the  relationship 
between  soluble  fiber  from  whole  oats 
and  CHD,  FDA  has  deleted  the  first 
sentence  in  proposed  §  101.81(a)(3)  and 
revised  the  second  sentence  to  state, 
"Scientific  evidence  demonstrates  that 
diets  low  in  saturated  fat  and 
cholesterol  may  reduce  the  risk  of  CHD. 
Other  evidence  demonstrates  that  the 
addition  of  soluble  fiber  from  whole 
oats  to  a  diet  that  is  low  in  saturated  fat 
and  cholesterol  may  also  help  to  reduce 
the  risk  of  CHD."  Again,  the  agency 
notes  that  it  realizes  that  information 
about  the  amount  of  soluble  fiber  from 
whole  oats  to  consume  would  be  helpful 
information  for  consumers,  but  until  a 
DRV  is  established,  such  information 
cannot  be  provided.  The  agency  has 
concluded  that  the  statements  in 
paragraph  (a)(3)  accurately  represent  the 
relationship  between  diets  low  in 
saturated  fat  and  cholesterol  and  CHD 
and  between  soluble  fiber  from  whole 
oats  and  CHD. 

Proposed  §  101.81(c)(2)(i)(C) 
described  what  the  claim  could  state  in 
terms  of  a  diet  high  in  oat  bran  and 
oatmeal  (paragraph  (c)(2)(i)(C)(l)),  and 
that  the  effect  of  a  dietary  intake  of  oat 
bran  and  oatmeal  on  risk  of  CHD  was 
particularly  evident  when  consumed  as 
part  of  a  diet  low  in  saturated  fat  and 
cholesterol  (paragraph  (c)(2)(i)(C)(2)).  In 
light  of  the  change  to  a  claim  for  soluble 
fiber  from  whole  oats  and  the  risk  of 
CHD,  FDA  is  deleting  paragraph 
(c)(2)(i)(C)  and  adding  two  new 
paragraphs.  (c)(2)(i)(C)  and  (D).  These 
new  paragraphs  list  the  terms  for  use  in 
specifying  the  soluble  fiber  and  fat 
components  of  the  claim  (paragraphs 
(c)(2)(i)(C)  and  (D),  respectively)  and  are 
discussed  further  in  this  section  of  this 


document.  With  the  addition  of 
paragraphs  (c)(2)(i)(C)  and  (D),  FDA  has 
redesignated  proposed  paragraphs 
(c)(2)(i)(D)  and  (E)  as  paragraphs 
(c)(2)(i)(E)  and  (F),  respectively. 

Section  101.81(d)  contains  optional 
information  that  may  be  included  in  the 
claim.  In  paragraph  (d)(4)  of  the 
proposal,  the  agency  proposed  to  permit 
manufacturers  the  option  of  describing 
oat  bran  and  oatmeal  as  good  sources  of 
soluble  fiber.  For  the  reason  given 
previously  for  the  revision  in  paragraph 
(a)(3).  the  agency  is  deleting  proposed 
paragraph  (d)(4).  FDA  is  replacing  it 
with  new  paragraph  (d)(4).  which  states 
"The  claim  may  specify  the  name  of  the 
eligible  soluble  fiber."  Thus,  the 
manufacturer  may  refer  to  "beta-glucan 
soluble  fiber"  in  the  health  claim.  The 
use  of  a  specific  soluble  fiber  name  is 
appropriate  as  optional  information  but 
is  likely  too  technical  to  be  of  interest 
to  many  consumers,  and  thus  to  require 
its  inclusion  in  the  claim  would  be 
contrary'  to  the  agency's  desire  to 
provide  for  claims  that  are  simple, 
concise,  and  easy  for  consumers  to 
understand.  The  rationale  for  this 
change  is  discussed  in  more  detail 
under  section  II.D.4.  of  this  document. 

6.  Amounts  of  ^-glucan  Soluble  Fiber 
Useful  in  Reducing  the  Risks  of  CHD 

(Comment  6) 

One  comment  reexamined  the  data 
from  the  Davidson  et  al.,  study  (Ref.  15) 
concerning  the  level  of  ^glucan 
consumption  per  day  that  is  needed  to 
affect  blood  total  cholesterol  levels  and 
thereby  reduce  the  risk  of  CHD.  The 
results  of  the  Davidson  et  al.  studv 
suggested  a  dose-response  relationship 
between  the  level  of  ^glucan  intake  and 
the  amount  of  change  in  blood  total 
cholesterol.  The  petitioner  presented  the 
data  from  this  study  in  a  linear 
regression  model  to  show  the  change  in 
blood  total  cholesterol  as  a  function  of 
soluble  fiber  intake  (Ref.  1 .  p.  26).  The 
linear  regression  model  showed  that  an 
estimated  intake  of  3  g  per  day  soluble 
fiber  (i.e.,  3-glucan  soluble  fiber)  is 
associated  with  a  reduction  in  blood 
total  cholesterol  of  about  5  percent.  The 
petitioner  submitted  the  results  of  its 
analysis  as  support  for  the  conclusion 
that  3  g  per  day  of  ^glucan  soluble  fiber 
is  useful  in  affecting  risks  for  CHD. 

The  comment  stated  that  a  nonlinear 
model  fits  the  data  better  than  the 
simple  linear  regression  model.  The 
comment  stated  that,  based  on  the 
nonlinear  model,  2.5  g/d  ^glucan 
soluble  fiber  is  necessarv'  to  lower  blood 
total  cholesterol  5  percent. 

The  agency  does  not  agree  that  there 
is  sufficient  evidence  to  conclude  that 
2.5  g  per  day  is  more  appropriate  than 


3  g  per  day,  or  that  the  nonUnear  model 
is  a  better  statistical  approach  than  is 
the  linear  model.  The  data  available 
from  the  Davidson  et  al.  study  are 
insufficient  to  determine  superiority  of 
the  linear  model  compared  to  the 
curvilinear  model.  The  results  of  the 
studies  that  showed  an  effect  of  soluble 
fiber  from  oat  bran,  rolled  oats,  and 
whole  oat  flour,  and  the  results  of  the 
meta-analysis  demonstrate  that  intakes 
of  3  g  or  more  P-glucan  are  more  likelv 
to  be  effective  Thus,  to  use  2.5  g  would 
be  speculative,  at  best,  and  not 
supported  by  actual  data.  In  contrast, 
the  use  of  3  g  per  day  is.  Therefore,  the 
agency  has  concluded  that,  without 
further  data,  there  is  no  justification  for 
concluding  that  2.5  g  jjer  day  is  a  more 
appropriate  estimate  of  the  amount  of  ^■ 
glucan  useful  in  reducing  the  risk  of 
CHD  than  is  3  g  per  dav 

7.  Issues  Related  to  a  Food-specific 
Health  Claim 

(Comment  7) 

Some  comments  stated  that  the 
proposed  claim  for  oat  bran  and  oatmeal 
should  not  be  authorized  because  it  will 
portray  specific  foods,  i  e.,  oat  products, 
as  "magic  bullets."  The  comments 
suggested  that  the  claim  would  mislead 
consumers  in  that  it  creates  the 
impression  that  consumption  of  certain 
foods  (oat  bran  and  oatmeal)  alone  will 
protect  against  CHD.  and  in  that  it 
would  not  convey  the  concept  that  it  is 
diets,  not  foods,  that  are  important  in 
risk  reduction.  The  comments  suggested 
that,  as  a  result,  consumers  will  be 
discouraged  from  making  other 
important,  and  perhaps  more  effective, 
life-style  changes  to  help  reduce  their 
risk  of  CHD  Some  comments  suggested 
that  including  reference  to  the  diet  in 
the  claim  will  help  prevent  oat  bran  and 
rolled  oats  from  appearing  as  "magic 
bullets."  However,  there  were  many 
comments  that  stated  that  consumers 
are  aware  that  no  one  food  is  a  "magic 
bullet"  in  reducing  the  risk  of  disease 

Other  comments  stated  that  a  claim 
for  an  individual  food,  such  as  that 
proposed  for  oat  bran  and  oatmeal,  is 
appropriate  and  would  also  be  helpful 
to  consumers  because  it  would  identify 
products  that  contribute  to  healthy 
dietarv'  practices  A  few  comments 
expressed  concern  that  consumers 
would  inappropriately  extrapolate  from 
the  effects  of  consuming  oat  bran  and 
rolled  oats  set  out  in  the  health  claim 
and  assume  a  similar  effect  for  all  foods 
containing  oat  products,  whether  the 
foods  are  consistent  with  a  total  dietar% 
pattern  for  risk  reduction  of  heart 
disease  or  not  The  comments  likened 
this  situation  to  the  one  that  developed 
before  the  passage  of  the  1990 
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amendments,  when  some  high-fiber 
food  products  bore  a  message  from  the 
National  Cancer  Institute  suggesting  that 
there  was  a  relationship  between  fiber 
and  risk  of  cancer.  There  was  a 
proliferation  of  ingredient  claims  on 
products  with  trivial  amounts  of  fiber. 

A  few  comments  stated  that  the 
proposed  claim  for  oat  bran  and  oatmeal 
should  be  folded  into  the  authorized 
claim  for  fruits,  vegetables,  and  grain 
products  and  heart  disease  (i.e., 
§  101,77).  The  comments  staled  that 
§  101.77  could  be  modified  to  permit  the 
terms  "oat  bran"  and  "oatmeal"  in  the 
health  claim.  The  comments  e.xplained 
that  §  101.77  already  establishes  the 
specific  requirements  for  foods  that 
contain  soluble  fiber.  The  comments 
added  that  this  would  help  prevent 
individual  foods,  such  as  rolled  oats, 
from  appearing  to  be  "magic  bullets." 

The  agency  disagrees  with  the 
comments  that  stated  that  it  should 
incorporate  this  health  claim  into  the 
authorization  for  claims  on  the 
relationship  between  fruits,  vegetables, 
and  grain  products  and  CHD  (§  101.77). 
Under  §  101.77,  soluble  fiber  is  a  marker 
for  identifving  useful  foods,  but  no 
specific  effect  is  attributed  to  the  fiber. 
The  claim  that  FDA  is  authorizing  in 
this  proceeding  is  based  on  the 
demonstrated  effect  of  a  certain  type  of 
soluble  fiber  (p-glucan  soluble  fiber) 
from  a  specific  food  source  (whole  oats). 
Therefore,  the  eligibility  criteria  and  the 
scientific  criteria  set  forth  in  §  101  81 
are  different  from  those  set  out  in 
§  101.77.  The  agency  concludes, 
consequently,  that  the  two  claims 
should  not  be  combined. 

The  agency  notes  that,  in  this  final 
rule,  the  relationship  of  whole  oats  to 
reduced  risk  of  heart  disease  is  being 
described  in  terms  of  the  total  diet.  As 
discussed  in  more  detail  in  response  to 
comment  13  in  section  II.D.l.  of  this 
document,  diets  low  in  saturated  fat  and 
cholesterol  are  considered  by  expert 
groups  to  be  the  most  effective  dietarv' 
means  of  reducing  heart  disease  risk 
(Ref.  5).  While  soluble  fiber  from  whole 
oats  can  contribute  to  this  effect,  its  role 
is  generally  recognized  as  being  of 
smaller  magnitude  (Refs  4  and  5). 
Describing  the  relationship  of  a  total 
diet  low  in  saturated  fat  and  cholesterol 
that  includes  whole  oats  to  the  risk  of 
CHD  will  prevent  the  oat-containing 
foods  eligible  to  bear  the  claim  from 
appearing  to  be  "magic  bullets." 

B.  Specifications  for  the  Xature  of  the 
Food  Substance  Ehgible  to  Bear  the 
Claim 

In  the  proposal,  the  food  substances 
that  were  the  sub|ect  of  the  claim  were 
oat  bran  and  rolled  oats  and  the 


products  that  contain  them.  The  agencv 
stated  that  the  P-glucan  soluble  fiber 
content  of  these  products  is  an 
appropriate  marker  for  identifying  the 
cholesterol-reducing  potential  of  these 
products  (61  FR  296  at  308)  and 
established  levels  for  P-glucan  in  foods 
that  would  qualify  for  the  claim. 

Based  on  its  review  of  the  comments, 
however,  the  agency  has  concluded  that 
P-glucan  is  the  primary  component  of 
whole  oats  that  is  responsible  for  the 
effect  that  consuming  these  foods  has  on 
the  risk  of  CHD.  Therefore,  the  agency 
has  concluded  that  the  substance- 
disease  relationship  that  is 
appropriately  the  subject  of  a  claim  is 
that  between  ^-glucan  soluble  fiber  from 
whole  oats  and  CHD.  To  reflect  this 
judgment,  the  agency  has  modified  the 
authorizing  regulation  to  specify  the 
sources  of  P-glucan  that  are 
appropriately  the  subject  of  a  claim. 

Section  §  101.81(c)(2)(ii)(A)  lists  3- 
glucan  soluble  fiber  and  the  whole  oat 
sources  of  this  substance.  It  also  sets  out 
the  official  Association  of  Official 
Analytical  Chemists  International 
(AOAC)  method  to  be  used  to  determine 
the  3-glucan  content  of  the  food. 
Paragraph  (c)(2)(ii)(A)  states  that  the 
eligible  source  of  3-glucan  soluble  fiber 
is  from  the  whole  oat  sources  specified 
in  paragraphs  (c){2)(ii)(A)(l)  through  (3). 
Paragraph  (c){2)(ii)(A)(l)  lists  oat  bran, 
paragraph  (c)(2)(ii){A)(2)  lists  rolled 
oats,  and  paragraph  (c)(2)(ii)(A)(3)  lists 
whole  oat  flour.  The  totality  of  the 
evidence  establishes  that  consumption 
of  these  three  sources  of  P-glucan 
soluble  fiber  as  part  of  a  diet  that  is  low 
in  saturated  fat  and  cholesterol  can 
reduce  blood  lipids  and  thus  help 
reduce  the  risk  of  CHD. 

1.  Definition  of  Whole  Oat  Products 

In  the  proposal,  the  agency  set  out  a 
specific  qualifying  level  of  oat  bran  or 
rolled  oats  and  [i-glucan  soluble  fiber, 
i.e.,  13  g  of  oat  bran  or  20  g  or  rolled 
oats  that  provide  1  g  of  |i-glucan  soluble 
fiber  per  RACC. 
(Comment  8) 

Some  comments  noted  that  the 
variability  in  p-glucan  soluble  fiber 
content  of  oat  products  may  affect 
whether  these  products  qualif\'  to  bear 
this  claim.  Several  comments  stated  that 
to  ensure  that  products  contain  the 
appropriate  amount  of  (J-glucan  soluble 
fiber,  FDA  needs  to  define  oat  bran 
because  3-glucan  soluble  fiber  levels 
var\'  among  cultivars.  Most  of  these 
comments  encouraged  adoption  of  the 
existing  American  Association  of  Cereal 
Chemists'  (AACC)  definition  for  oat 
bran. 

The  conmients  pointed  out  that  the 
AACC  definition  requires  that  for  a 


product  to  be  oat  bran,  it  must  have  a 
total  3-glucan  content  of  at  least  5.5 
percent  (dr>'  weight  basis  (dwb)).  As  a 
result  of  processing  oat  groats  to  oat 
bran,  3-glucan  soluble  fiber  is  more 
concentrated.  Therefore,  oat  bran 
contains  higher  levels  of  this  soluble 
fiber  than  rolled  oats  cr  oat  flour. 

Some  comments  explained  that  the 
level  of  p-glucan  soluble  fiber  in  rolled 
oats  and  oat  flour  more  closely 
approximates  the  level  of  3-glucan  in 
oat  groats.  This  level  may  range  from  3 
to  5  percent,  depending  on  the  specific 
oat  cultivar  and  on  seasonal  variation 
between  crop  years.  One  comment 
stated  that  the  AACC  had  not  adopted 
a  definition  of  rolled  oats  because  the 
product,  oatmeal,  has  been  on  the 
market  for  over  100  years  and  is  known 
to  be  a  product  made  by  rolling  whole 
grain  oats  that  have  had  100  percent  of 
the  hull  removed. 

The  agency  is  persuaded  by  the 
comments  that,  based  on  the  variability 
in  3-glucan  soluble  fiber  content  of  oat 
cultivars,  a  definition  of  the  eligible 
whole  oat  products  that  includes  the  3- 
glucan  soluble  fiber  content  will  help 
ensure  that  a  source  of  whole  oats  that 
bears  a  claim  is  consistent  with  those 
shown  in  clinical  studies  to  lower  blood 
lipids.  In  its  review  of  studies  in  the 
proposal  (61  FR  296  at  314).  FDA 
observed  that  the  results  of  most  of  the 
studies  that  failed  to  show  a  significant 
effect  of  oat  bran  on  serum  lipids  used 
oat  bran  that  provided  less  than  5.5 
percent  (dwb)  of  3-glucan  soluble  fiber 
(Refs.  13,  26.  27,  28.  36.  and  41).  For 
example.  New  Zealand  oat  bran  was 
described  to  contain  3-glucan  soluble 
fiber  within  a  range  of  3.7  to  4.4  percent 
(Ref.  26).  In  the  studies  that  showed  an 
effect  of  oat  bran  on  senmi  lipid  levels, 
the  oat  bran  provided  more  than  5.5 
percent  (the  exact  amount  caimot  be 
determined  in  all  studies)  3-glucan 
(Refs.  8.  11,  12,  15.  17,  20,  23  through 
25.  29.  35.  39.  and  42). 

Thus,  the  agency  agrees  that  adoption 
of  the  AACC  definition  of  oat  bran  (Ref. 
52).  which  requires  that  a  product  have 
a  total  3-glucan  content  of  at  least  5.5 
percent  (dwb)  to  qualify  as  oat  bran,  is 
appropriate.  This  definition  was 
developed  to  respond  to  the  confusion 
among  oat  processors,  as  well  as  others 
in  industry'  and  among  home 
consumers,  about  a  uniform  identity  of 
the  product  that  was  receiving 
widespread  publicity  with  regards  to  its 
health  benefits.  Oat  bran  cannot  be 
cleanly  separated  from  the  endosperm 
of  oat  groats  (Ref.  52).  Consequently,  oat 
bran  contains  some  flour  and  is  rich  in 
3-glucan  soluble  fiber,  and  debranned 
oat  flour  contains  some  bran  but 
contains  significantly  less  3-glucan. 
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Consequently,  it  became  essential  that 
the  industry  define  what  could  be  called 
"oat  bran."  It  was  the  ■"rich"  oat  bran 
that  has  been  used  in  clinical  trials  and 
that  has  been  shown  to  lower  serum 
lipids. 

Therefore,  FDA  is  adding  the  AACC 
definition  of  oat  bran  (Ref.  52)  to 
§  101.81(c)(2}(ii)(A)(J).  It  states  that  oat 
bran  is  produced  by  grinding  clean  oat 
groats  or  rolled  oats  and  separating  the 
resulting  oat  flour  by  suitable  means 
into  fractions,  such  that  the  oat  bran 
fraction  is  not  more  than  50  percent  of 
the  original  starting  material  and 
provides  at  least  5.5  percent  (dwb)  3- 
glucan  soluble  fiber  and  a  total  dietary 
fiber  content  of  16  percent  (dwb).  and 
such  that  at  least  one-third  of  the  total 
dietary  fiber  is  soluble  fiber. 

As  discussed  previously,  there  have 
been  no  formally  accepted  definitions  of 
the  terms  rolled  oats  and  whole  oat 
flour.  However,  based  on  data  provided 
in  comments  from  fiber  experts  (Refs.  55 
through  58),  data  from  the  U.S. 
Department  of  Agriculture  National 
Nutrient  Data  Base  (Ref.  75),  and  data 
provided  in  the  petition  (Ref.  1,  p.  22 
and  Appendix  II),  the  agency  is 
providing  general  definitions  for  these 
terms  that  reflect  the  type  of  whole  oat 
products  used  in  clinical  trials.  As  part 
of  each  definition,  the  agency  is 
specifying  the  P-glucan  soluble  fiber  and 
total  dietary  fiber  contents  of  rolled  oats 
and  whole  oat  flour  that  are  required  for 
a  product  to  Qualify  for  this  claim. 

In  light  of  the  evidence  presented  in 
the  proposal  that  some  oat  groats 
naturally  contain  low  levels  of  ^-glucan 
soluble  fiber  and.  as  a  result,  may  not 
have  hypocholesterolemic  properties, 
the  agency  finds  it  important  to  set  a 
minimum  ^glucan  content  to  ensure 
the  effectiveness  of  these  oat  products. 
In  new  §  101.81(c)(2)(ii)(A)(2),  the 
agency  defines  rolled  oats,  also  known 
as  oatmeal,  as  a  product  produced  from 
100  percent  dehulled  clean  oat  groats  by 
steaming,  cutting,  rolhng,  and  flaking, 
and  that  provides  at  least  4  percent 
(dwb)  of  P-glucan  soluble  fiber  with  a 
total  dietary  fiber  content  of  at  least  10 
percent  (Refs.  1,  55  through  58,  and  75). 

In  new  §  101.81(c)(2)(ii)(3),  the  agency 
is  defining  whole  oat  flour  as  a  product 
that  is  produced  from  100  percent 
dehulled,  clean  oat  groats  by  steaming 
and  grinding,  such  that  there  is  no 
significant  loss  of  oat  bran  in  the  final 
product,  and  that  provides  at  least  4 
percent  (dwb)  of  P-glucan  soluble  fiber 
and  10  percent  (dwb)  total  dietary  fiber. 

FDA  agrees  with  the  comments  that 
definitions  to  identify  of  the  whole  oat 
substances  that  have  been  shown  in 
clinical  studies  to  help  reduce  serum 
lipids  are  important  in  light  of  the  fact 


that  there  are  other  whole  oat 
substances,  e.g..  oat  husks  and  fine  oat 
flour,  that  hive  not  been  shown  to 
provide  this  effect. 

2.  Testing  of  Oat  Products  to  Ensure 
Retention  of  Characteristics 

(Comment  9) 

Some  comments  suggested  that  the 
effect  on  blood  lipids  from  consumption 
of  P-glucan  soluble  fiber  from  whole  oat 
products  is  related  to  the  molecular 
weight  and  the  solution  viscosity  of  the 
P-glucan.  The  comments  stated  that 
processing  methods  can  alter  the  size 
and  molecular  weight  of  the  ^glucan 
molecule  and  may  cause  it  to  lose  its 
effect  on  blood  cholesterol  levels.  The 
comments  suggested  that  to  ensure  that 
the  processed  oat-containing  food 
product  will  provide  the  effects 
associated  with  the  P-glucan  soluble 
fiber  in  the  starting  material,  i.e..  oat 
bran,  rolled  oats,  and  whole  oat  flour, 
the  finished  oat  product  should  be 
tested  to  determine  whether  its  ^glucan 
soluble  fiber  has  retained  the  physical 
properties,  such  as  molecular  weight, 
that  it  had  in  the  starting  material. 

The  agency  is  not  persuaded  that 
there  is  a  need  for  testing  for  the 
molecular  weight  and  solution  viscosity 
of  the  ^glucan  in  products  that  contain 
oat  bran,  rolled  oat,  or  whole  oat  flour. 
Although  processing  can  produce 
extensive  depolymerization  of  the  ^- 
glucan,  oat  bran  and  rolled  oats  were  fed 
to  subjects  in  a  variety  of  processed 
foods  as  part  of  the  scientific  studies 
that  evaluated  the  effects  of  these 
ingredients  on  blood  cholesterol  levels 
(see  Table  1.  61  FR  296).  Regardless  of 
whether  the  whole  oats  were  processed 
into  cereals,  muffins,  breads,  or  other 
foods,  or  whether  ihey  were  consumed 
hot  or  cold,  the  majority  of  oat  products 
significantly  lowered  blood  lipids  when 
consumed  as  part  of  an  appropriate  diet. 

The  agency  noted  that,  in  the  few 
studies  that  did  not  demonstrate 
cholesterol-lowering  effects  from  the 
consumption  of  oat  bran  or  rolled  oats, 
the  authors  attributed  the  lack  of  an 
effect  to  either  the  source  of  the  oat 
cultivar,  specifically  a  New  Zealand 
cultivar  that  had  a  low  content  of 
soluble  fiber  (one  case),  or  to  an  effect 
of  processing  to  piuify  an  extract  of  the 
^glucan  soluble  fiber  (one  case)  (61  FR 
296  at  305).  Thus,  the  lack  of  an  effect 
in  one  of  these  cases  was  associated 
with  an  unusually  low  level  of  P-glucan 
in  the  oats.  This  problem  is  protected 
against  bv  the  ^glucan  content 
requirement  in  §  101.81(c)(2)(ii)(A)(3), 
[2],  and  (3).  In  the  other  case,  the  lack 
of  effect  was  associated  with  the  use  of 
a  highly  processed  oat  gum  extract.  This 
result  does  not  represent  a  problem 


under  §  101  81  because  FDA  is  only 
authorizing  claims  on  whole  oat 
products. 

Therefore,  the  agency  finds  that  there 
is  no  need  for  testing  the  physical 
properties  of  the  P-glucan  soluble  fiber 
in  processed  products  containing  whole 
grain  oats. 

C.  Nature  of  the  Food  Eligible  to  Bear 
the  Claim 

Proposed  section  §  101.81(c)(2)(iii)(A) 
stated  that  for  a  food  to  be  eligible  to 
bear  the  claim,  it  must  contain  13  g  of 
oat  bran  or  20  g  oatmeal,  and  that  the 
oat  bran  or  oatmeal  must  contain, 
without  fortification,  at  least  1.0  g  of  ^- 
glucan  soluble  fiber  per  RACC.  The 
agency  noted  that  consumption  of  3  or 
more  g  of  oat  ^glucan  soluble  fiber  per 
day  was  associated  with  significant 
reductions  in  blood  total-  and  LDL- 
cholesterol  levels.  It  tentatively 
concluded  that  it  is  reasonable  to 
assume  that  a  person  could  consume  a 
total  of  at  least  40  g  oat  bran.  60  g 
oatmeal,  or  a  combination  of  the  two.  to 
provide  3  g  ^glucan  soluble  fiber  in  the 
course  of  three  eating  occasions  a  day 

1,  Qualifying  Criteria  for  Foods 

(Comment  10) 

.Some  comments  agreed  with  the 
proposal  and  emphasized  that  foods 
should  contain  a  significant  amount  of 
oat  bran  or  oatmeal  in  order  to  qualify^ 
for  this  claim.  A  few  comments  stated 
that  the  claim  should  be  allowed  only 
on  foods  for  which  a  customary  ser\ing 
enables  consumers  to  achieve  the 
desired  effect  on  the  risk  of  disease  (i.e., 
3  g  ^glucan  per  ser\'ing  of  food) 
However,  a  number  of  comments 
suggested  that  it  is  unrealistic  to  assume 
consumers  will  eat  enough  oat  bran  or 
oatmeal  daily  for  the  rest  of  their  lives 
to  lower  their  risk  of  cardiovascular 
disease. 

Some  comments  suggested  that  the 
proposed  qualifying  levels  of  oatmeal, 
oat  bran,  and  ^glucan  were  overly 
restrictive  and  prevented  a  number  of 
important  oat-containing  foods  from 
bearing  the  claim.  These  comments 
requested  that  the  qualifying  levels  of 
oat  bran,  oatmeal,  or  P-glucan  be 
lowered  so  that  more  products  could 
qualify  to  bear  the  claim.  Several 
suggested  that  Americans  are  more 
likely  to  increase  their  consumption  of 
soluble  fiber  if  they  are  presented  with 
a  wide  variety  of  whole-grain  oat- 
containing  foods  that  may  be  eaten  over 
the  course  of  the  day.  The  comments 
suggested  various  qualifying  levels  for  a 
food  to  bear  the  claim,  ranging  from  6 
to  15  g  of  oatmeal  or  from  4  to  11  g  of 
oat  bran. 
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Some  comments  recommended 
setting  only  a  level  of  P-glucan  soluble 
fiber  that  must  be  contained  in  the  food 
to  qualify  for  this  claim,  ratlier  than  a 
level  of  oat  bran  or  oatmeal  as  well  as 
a  level  of  ^-glucan  soluble  fiber.  These 
comments  argued  that  the  level  of  the  P- 
glucan  soluble  fiber  in  the  product  is  a 
marker  of  the  product's  usefulness  m 
reducing  the  risk  of  CHD.  and  that  if  a 
product  contains  the  appropriate 
amount  of  ^glucan  soluble  fiber,  it 
should  qualify  to  bear  the  claim  no 
matter  how  much  oat  bran  or  oatmeal  it 
contains.  The  comments  suggested  a 
range  of  qualifying  ^-glucan  levels  from 
0.5  g  ^glucan  to  3  g  ^glucan  per 
serving.  A  number  of  different  rationales 
where  presented  in  the  comments  to 
justify  these  varying  qualifying  levels  of 
3-glucan  per  serving. 

One  comment  recommended  a  level 
of  0.6  g  ^glucan  soluble  fiber  per 
serving  as  the  qualifying  level  instead  of 
the  proposed  1  g  P-glucan  soluble  fiber 
because  0.6  g  is  more  readily  achievable 
and  thus  would  encourage  the 
development  of  new  soluble  fiber- 
containing  products.  According  to  the 
comment,  this  level  is  at  least  twice  the 
level  of  existing  oatmeal-based  bakery 
products  such  as  cookies  and  crackers. 
Some  comments  suggested  that  a 
qualifying  level  of  0.6  g  ^glucan  per 
serving  would  make  the  qualifying 
criteria  for  this  claim  consistent  with 
the  authorized  health  claim  for  fruits, 
vegetables,  and  grain  products  and  CHD. 

Many  comments  stated  that  the 
qualifying  level  of  ^glucan  soluble  fiber 
per  serving  should  not  be  based  on  three 
servings  of  oat  products  per  day  but 
rather  on  FDA's  usual  basis  of  four 
eating  occasions  (three  meals  and  a 
snack)  a  day.  The  comments  stated  that 
the  agency  did  not  adequately  justify  its 
reliance  on  three  eating  occasions  per 
day,  rather  than  on  four.  A  few 
comments  questioned  whether 
consumers  would  consume  oatmeal  and 
other  oat  products  three  or  four  times  a 
day.  One  comment  asked  for  evidence 
that  consumers  will  eat  oat  products 
three  times  a  day  every  day 

As  discussed  earlier  in  this  final  rule. 
FDA  has  been  persuaded  that  the 
subject  of  the  claim  is  appropnately  ^ 
glucan  soluble  fiber  from  whole  oats. 
Thus,  to  be  eligible  to  bear  the  claim,  a 
food  must  contain  the  requisite  amount 
of  P-glucan  soluble  fiber  from  whole  oat 
sources,  rather  than  a  sp)ecified  amount 
of  oat  bran  or  rolled  oats  that  provide  a 
specific  amount  of  3-glucan  soluble 
fiber. 

Given  the  changed  focus  of  the  final 
regulation,  the  issues  raised  in  the 
comments  that  addressed  the  levels  of 
oat  bran  and  oatmeal  are  moot.  FDA  has 


deleted  the  requirement  in  proposed 
§  101.81(c)(2)(iii)(A)  that  the  food  must 
contain  no  less  than  20  g  oatmeal  or  13 
g  of  oat  bran  that  provides,  without 
fortification,  at  least  10  g  of  P-glucan 
soluble  fiber  and  replaced  it  with  a 
requirement  that  focuses  on  the  P- 
glucan  level. 

The  agency  has  reviewed  the 
discussions  from  the  comments 
concerning  the  levels  of  P-glucan  in  a 
food.  The  agency  disagrees  with  the 
comments  that  suggested  that  the 
qualifying  level  of  3-glucan  soluble  fiber 
be  low  as  0.5  or  0.6  g  per  RACC  to 
permit  many  more  oat-containing 
products,  e.g.,  crackers  and  cookies,  to 
qualify  to  bear  the  claim.  As  discussed 
previously,  an  intake  of  3  or  more  g  of 
P-glucan  soluble  fiber  from  whole  oat 
products  is  necessary  to  make  a 
significant  impact  on  serum  lipid  levels. 
Using  the  minimum  levels  of  $-glucan 
soluble  fiber  for  oat  bran  (5.5  percent) 
and  rolled  oats  and  whole  oat  flour  (4 
percent)  that  the  agencv  now  specifies 
in  new  §  101.81(c)(ii)(A)(J)  through  [3] 
(see  comment  8  in  section  II.B.l.  of  this 
document),  products  that  contain  a 
minimum  of  0.5  g  ^glucan  soluble  fiber 
would  contain  about  9  g  of  oat  bran  or 
12.5  g  rolled  oats  or  whole  oat  flour,  or 
a  level  between  9  and  1 2  g  if  a  blend  of 
whole  oats  is  used.  To  obtain  a  daily 
intake  of  3  g  (i-glucan  from  whole  oats, 
it  would  require  the  consumption  of  six 
or  more  servings.  Similarly,  if  the  oat 
products  qualified  with  0.6  g  ^-glucan 
soluble  fiber,  consumers  would  have  to 
consume  five  or  more  servings  of  oat- 
containing  products  daily.  The  agency 
finds  that  these  levels  of  consumption, 
five  or  six  or  more  servings  per  day, 
highly  unlikely.  As  mentioned  in  some 
of  the  comments,  consumers  should  be 
able  to  consume  a  beneficial  amount  of 
the  nutrient  based  on  typical  American 
eating  patterns,  i.e.,  four  eating 
occasions  per  day. 

In  the  proposal,  the  agency 
considered  the  number  of  eating 
occasions  at  which  consumers  might 
consume  oat  bran  and  rolled  oats.  The 
agency  tentatively  agreed  with  the 
petitioner's  arguments  that  it  was 
unlikely  that  consumers  would  eat  oat 
bran  or  rolled  oats  4  times  a  day,  in 
order  to  consume  a  daily  intake  of  about 
40  g  oat  bran  or  60  g  rolled  oats,  but  that 
consumers  should  be  able  to  consume 
this  amount  over  three  eating  occasions 
a  day  (61  FR  296  at  309).  Based  on  the 
petitioner's  submission,  the  agency 
considered  that  ^glucan  soluble  fiber 
would  come  from  only  two  sources,  oat 
bran  and  rolled  oats,  which  would  limit 
the  number  and  types  of  products 
available. 


In  this  final  rule,  however,  the  agency 
has  expanded  the  sources  of  whole  oats 
to  include  whole  oat  flour.  Thus,  many 
more  whole  oat-containing  products 
will  be  available  to  qualify  to  bear  this 
claim.  This  development  increases  the 
likelihood  that  whole  oat  products  will 
be  consumed  at  four,  instead  of  three, 
eating  occasions.  Moreover,  based  on 
consumption  data  provided  in  a 
comment  submitted  by  the  petitioner, 
whole  oat  products  (including  all  oat 
cereals,  baked  products,  and  snack 
foods)  are  consumed  at  four  eating 
occasions  a  day,  with  breakfast  being 
the  most  popular  time  to  consume  oat 
products  (see  Sup-1  to  Docket  No.  95F- 
0197).  Therefore,  based  on  the  expanded 
focus  of  this  final  regulation  (to  include 
whole  oat  flour)  and  on  the  additional 
evidence  from  comments,  the  agency  is 
persuaded  that  the  determination  of  the 
qualifying  level  of  P-glucan  for  a  food  to 
bear  a  claim  should  be  based  on  four 
eating  occasions  a  day  (three  meals  plus 
a  snack)  rather  than  on  the  proposed 
three. 

The  agency  proposed  a  qualifying 
level  of  1  g  P-glucan  soluble  fiber  per 
serving  based  on  the  consumption  of  3 
g  per  day  (see  comment  6  in  section 
II.  A. 6.  of  this  document)  distributed 
over  three  eating  occasions  per  day. 
Based  on  the  same  approach  as  that 
used  in  the  proposal,  but  adjusting  it  for 
the  increase  in  the  number  of  servings 
consumed  per  day.  the  intake  of  3  g  of 
3-glucan  is  distributed  over  foiu- 
servings  per  day  as  part  of  four  eating 
occasions  (3  g  divided  by  4)  and  results 
in  a  criterion  of  0.75  g  per  serving  (i.e., 
RACC). 

In  providing  for  this  qualifying  level, 
the  agency  wishes  to  point  out  that  the 
approach  used  to  derive  the  qualifying 
level  is  somewhat  different  from  that 
used  in  autliorizing  other  health  claims. 
Specifically,  the  guiding  principle  for 
other  health  claims  is  to  use  the 
established  definitions  for  "good 
source"  or  for  "high"  which 
characterize  the  amount  of  a  nutrient 
based  on  a  percentage  of  the  Deiily  Value 
(DV)  for  the  nutrient  in  a  serving  of 
food.  In  this  way,  products  that  qualify 
to  bear  the  claim  contain  a  meaningful 
level  of  the  substance  per  serving 
compared  to  the  recommended  intake  of 
the  substance  from  all  food  sources.  In 
the  case  of  this  final  rule,  there  is  no  DV 
for  P-glucan  soluble  fiber  or  for  soluble 
fiber. 

FDA  has  revised  §  101.81(c)(2)(iii)(A) 
to  state  "[Tlhe  food  shall  contain  at  least 
0.75  gram  (g)  per  reference  amount 
customarily  consumed  of  whole  oat 
soluble  fiber  from  the  eligible  sources 
hsted  in  paragraph  (c)(2)(ii)  of  this 
section."  The  statement  in  proposed 
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§  101.81(c)(2)(iii)(A)  regarding  the 
method  for  determining  p-glucan 
soluble  fiber  has  been  deleted  because  it 
now  appears  under  section  new  section 
§101.81(c)(2)(ii)(Al  of  this  final  rule,  as 
discussed  previously. 

No  comments  were  received  on 
proposed  §  101.81(cK2)(iii)(B)  which 
requires  that  the  food  meet  the  nutrient 
content  requirements  of  §  101.62  for  a 
"low  saturated  fat,"  "low  cholesterol," 
and  "low  fat"  food.  Therefore  this 
paragraph  is  adopted  without  change, 
although  it  has  been  renumbered  as 
§101.81(c)(2)(iii)(C). 

2.  Mixtures  of  Oat  Products 

(Comment  11) 

Some  comments  stated  that  the 
agency  should  allow  a  mixture  of  oat 
products  that  together  within  a  single 
food  product  provide  the  total 
quaUfying  level  of  ^-glucan  soluble  fiber 
to  bear  this  claim.  The  comments  stated 
that  as  long  as  the  requisite  amount  of 
^glucan  soluble  fiber  is  present,  it 
should  not  matter  if  it  is  derived  from 
a  mixture. 

The  agency  agrees  with  this 
suggestion  and  notes  that  it  never 
intended  not  to  allow  a  mixture  of 
whole  oats  to  qualify  for  the  proposed 
claim.  To  clarify  this  fact,  the  agency 
has  revised  §  101.81(c)(2)(iii)  (Nature  of 
the  food  eligible  to  bear  the  claim)  to 
state  that  the  product  must  provide  the 
required  level  of  soluble  fiber  per  RACC 
from  the  eligible  sources  of  whole  oat 
soluble  fiber  listed  in  §  101.81(c)(2){ii). 
Therefore,  a  mixture  of  oat  bran,  rolled 
oats,  and  whole  oat  flour  may  be  used 
in  a  product  that  bears  a  claim  so  long 
as  the  product  contains  the  requisite 
amount  of  p-glucan  soluble  fiber  per 
RACC. 

3.  Nutrient  Declaration  for  Soluble  Fiber 
and  3-glucan  Soluble  Fiber 

The  agency  proposed  in  §  101.81(d)(4) 
that  if  the  claim  uses  the  term  "soluble 
fiber,"  which  was  to  be  optional,  the 
total  soluble  fiber  content  must  be 
declared  in  the  nutrition  label, 
consistent  with  §  101.9(c)(6)(i)(A). 
(Comment  12) 

One  comment  suggested  that  the  final 
rule  require  that  the  soluble  fiber  and  ^ 
glucan  contents  of  a  food  product 
bearing  the  health  claim  he  declared  in 
nutrition  labeUng.  The  comment  stated 
that,  because  ^-glucan  is  the  marker 
nutrient  in  a  qualifying  product,  it 
should  be  included  in  the  nutrition 
label.  The  comment  cited  other  health 
claim  regulations  specific  to  foods 
(rather  than  nutrients)  (§§  101.76  to 
101.78)  as  precedents  for  requiring 
declaration  of  the  amount  of  the  marker 
nutrient  in  the  nutrition  label.  In 


suggesting  that  P-glucan  be  declared  as 
a  subcomponent  of  soluble  fiber,  the 
comment  also  cited  as  precedent  the 
regulation  permitting  ^-carotene  to  be 
declared  as  a  subcomponent  of  vitamin 
A  (§  101.9(c)(8)(vi)).  In  addition,  the 
comment  stated  that  the  final  regulation 
should  also  permit  optional  declaration 
of  these  nutrients  elsewhere  on  the 
label,  consistent  with  §  101.13(i)(3). 

The  agency  has  considered  this 
comment  in  view  of  the  previously 
discussed  conclusions  concerning  the 
food  substance  that  is  the  subject  of  this 
claim,  specifically  ^glucan  soluble  fiber 
from  whole  oats.  The  suggestion  in  the 
comment  that  soluble  fiber  be  declared 
within  the  nutrition  label  is  consistent 
with  the  change  in  focus  of  the  claim 
from  oat  bran  and  oatmeal  to  ^glucan 
soluble  fiber  from  whole  oats.  Since  ^- 
glucan  is  a  soluble  fiber,  and  the  claim 
requires  use  of  the  term  "soluble  fiber." 
FDA  is  requiring  the  declaration  of  the 
amount  of  soluble  fiber  per  RACC  or 
labeled  serving  (which  would  include 
the  declaration  of  the  amount  of  ^ 
glucan)  in  the  nutrition  label  in 
accordance  with  §  101.9(c)(6)(i)(A).  In 
this  document,  FDA  is  adding 
§  101.81(c)(2)(iii)(B).  which  reflects  this 
requirement.  As  a  result  of  this  action. 
FDA,  as  stated  previouslv.  is 
redesignating  proposed 
§101.81(c)(2)(iii)(B)as 
§101.81(c)(2)(iii)(C). 

FDA  does  not  agree  with  the  comment 
that  the  specific  amount  of  ^-glucan 
should  also  be  declared  in  the  nutrition 
label.  Declarations  for  ^-carotene,  which 
the  comment  uses  as  an  analogv,  are 
made  in  terms  of  a  percentage  of  the  DV 
for  vitamin  A.  In  this  case,  there  is  no 
DV  for  soluble  fiber  or  for  ^glucan 
soluble  fiber.  More  importantly,  use  of 
the  term  "beta-glucan"  as  a  subcategory 
of  soluble  fiber  would  likelv  be 
confusing  to  the  consumer  as  "^ 
glucan"  is  primarily  a  technical  term 
with  which  consumers  are  not  familiar. 
Therefore,  FDA  is  not  providing  for  the 
declaration  of  ^-glucan  on  the  nutrition 
label. 

It  should  be  noted  that  the  agency  is 
making  provision  for  optional  label 
statements  in  the  claim  relative  to  the 
amount  of  P-glucan  considered  useful  in 
reducing  the  risk  of  CHD  (i.e.,  3  g  per 
day)  and  to  the  contribution  that  one 
serving  of  the  food  makes  toward 
reaching  the  specified  amount.  As 
explained  in  section  II. D. 4.  of  this 
document,  provision  of  this  information 
is  optional  because  of  the  agency's 
concerns  about  requiring  long  messages 
and  the  possibifity  of  consumer 
information  overload.  Moreover,  given 
the  potential  for  the  broad  range  of 
soluble  fibers  that  may  be  eligible  to 


bear  the  claim  in  the  future,  it  is 
questionable  whether  requiring  that  the 
consumers'  attention  be  drawn  to  a 
specific  type  of  soluble  fiber  would  be 
helpful.  The  comment  provided  no 
information  on  how  consumers  would 
use  and  interpret  such  a  declaration  for 
^glucan.  In  the  absence  of  such  data,  it 
is  difficult  to  conclude  that  declaration 
of  ^-glucan  soluble  fiber  in  the  nutrition 
label  would  assist  consumers  to  any 
greater  degree  than  the  declaration  of 
soluble  fiber. 

Further,  FDA  notes  that,  as  suggested 
in  the  comment,  declaration  of  soluble 
fiber  and  ^-glucan  soluble  fiber  on  the 
label  other  than  in  the  Nutrition  Facts 
panel,  is  permitted  by  §  101.13(i)(3).  No 
additional  authorization  is  needed  for 
such  declarations. 

D.  Provisions  for  Abbreviated  and  Full 
Claims 

In  addition  to  providmg  for  a  full 
claim  on  the  relationship  between  oat 
bran  and  rolled  oats  as  part  of  a  diet  low 
in  saturated  fat  and  cholesterol  and  risk 
of  CHD,  the  agency  proposed  an 
optional  abbreviated  claim.  TOA 
proposed  in  §  101.81(c)(2)(ii). 
"Presentation  of  the  claim,"  to  provide 
that  if  a  full  statement  of  the  claim 
appears  on  a  label  or  in  labeling,  other 
presentations  of  the  claim  may  appear 
on  the  label  or  in  labeling  that  do  not 
include  the  information  required  in 
proposed  §  101.81(c)(2)(i)(C)(2)  as  long 
as  there  is  a  referral  statement  from  the 
shortened  to  the  full  claim.  The  agency 
was  concerned,  however,  about  the 
possibility  that  consumers  may  not  read 
the  complete  c  iim.  and  thus  that  thev 
will  not  have  all  the  facts  necessarv  to 
fully  understand  the  significance  of  the 
claim  and  to  comprehend  the  claim  in 
the  context  of  the  daily  diet.  FDA  asked 
for  data  on  whf  her  the  shortened  claim 
will  affect  the  extent  to  which 
consumers  read  the  full  claim  (61  FR 
296  at  307).  The  agency  also  requested 
comments  on  whether  consumers  v\t11 
be  misled  if  the  multifactonal  nature  of 
CHD  is  not  stalud  as  part  of  the  claim 
(61  FR  296  at  307).  The  agency  proposed 
making  optional  the  statement  'a 
disease  caused  by  many  factors." 

1.  Appropriateness  of  Abbreviated 
Claim  and  Word-ng  of  Full  Claim 

(Comment  13) 

Many  comments  expressed  concern 
about  the  omission  of  reference  to  the 
diet  in  the  proposed  abbreviated  claim. 
Some  comments  suggested  that  the 
proposed  abbreviated  claim,  which 
stated  that  "Diets  high  in  [oat  bran/ 
oatmeal]  may  reduce  the  risk  of  heart 
disease."  will  mislead  consumers  to 
think  that  the  oat  products  will 
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compensate  for  a  diet  that  is  high  in 
saturated  fat  and  cholesterol.  The 
comments  stated  that  other  authorized 
health  claims  reinforce  that  overall 
diets,  not  individual  foods,  can  reduce 
the  risk  of  disease.  Many  comments 
stated  that  the  abbreviated  claim  is 
misleading  without  the  reference  to  a 
total  diet  that  is  low  in  saturated  fat  and 
cholesterol.  A  few  of  the  comments 
stated  that  the  effects  of  oat  bran  or 
rolled  oats  on  reducing  the  risk  of  CHD, 
in  the  absence  of  a  low  saturated  fat  and 
cholesterol  diet,  is  modest,  so  the 
abbreviated  claim  may  mislead 
consumers  to  think  that  eating  oat 
products  daily,  without  consuming  a 
low  saturated  fat  and  cholesterol  diet, 
will  significantly  effect  their  risk  of 
CHD. 

Some  of  the  comments  discussed  diet 
as  one  of  the  more  important  modifiable 
risk  factors  for  CHD  Many  stated  that  a 
reference  to  the  total  diet  should  be  a 
mandatory  part  of  the  abbreviated  claim. 
The  comments  suggested  that  including 
reference  to  the  diet  in  the  claim  will 
help  prevent  oat  bran  and  rolled  oats 
from  appearing  to  be  "magic  bullets." 
However,  there  were  comments  that 
stated  that  consumers  are  aware  that  no 
one  food  is  a  "magic  bullet"  in  reducing 
the  nsk  of  disease. 

Some  of  the  comments  stated  that  the 
agency  did  not  present  any  data  to  show 
that  consumers  will  read  the  full  claim, 
which  includes  the  statement  on  the 
total  diet,  when  it  is  located  elsewhere 
on  the  food  label  relative  to  the 
abbreviated  claim.  They  concluded  that 
consumers  would  be  misled  by  the 
limited  information  in  the  abbreviated 
claim.  Several  comments  stated  that  by 
removing  the  quaUfying  portion  of  the 
health  claim  (i.e.,  information  about 
total  diet)  from  the  most  prominent 
location  on  the  label,  there  was  less 
likelihood  this  critical  information 
would  be  read  by  consumers. 

Some  comments  supported  FDA's 
proposal  to  permit  use  of  an  abbreviated 
health  claim  because  it  provided 
flexibility  and  consumer-friendly 
language.  Several  comments  in  support 
of  the  shortened  claim  mentioned  its 
advantages  in  communicating 
information  to  consumers  because  it 
was  easily  readable,  compelling,  and 
direct.  The  shortened  claim  was  seen  as 
playing  the  role  of  a  reminder  to 
consumers  about  the  core  diet-disease 
relationship  that  is  the  subject  of  the 
health  claim.  One  comment  cited 
findings  from  FDA  health  claims  focus 
groups  (Ref.  53),  which  reported  that 
consumers  perceived  full  health  claims 
as  "too  wordy,  too  vague,  too  academic, 
and  much  too  long."  One  comment 
stated  the  use  of  the  abbreviated  claim 


as  a  referral  (see  §  101.14(d)(2)(iv))  to 
the  full  claim  would  serve  both 
consumer  information  nee      and  the 
motivational  goals  of  the  1"     3 
amendments  to  encourage       lustry  to 
use  health  claims  on  appropriate  food 
products. 

The  agency  proposed  the  abbreviated 
claim  because  the  petitioner  requested 
it,  and  because  the  agency  tentatively 
concluded  that  the  information  could  be 
more  effectively  communicated  with  an 
abbreviated  claim  in  a  prominent  place 
with  a  referral  to  the  full  claim.  The 
agency  did  not  intend  for  the 
abbreviated  message  to  suggest  to 
consumers  that  adding  oats  to  the  diet 
was  the  only  dietary  modification 
necessary  to  help  them  reduce  the  risk 
of  CHD.  ' 

The  agency  agrees  with  the  comments 
that  the  dietary  component  of  this 
health  claim  is  important  for  a  complete 
understanding  of  the  relationship 
between  the  type  of  soluble  fiber  from 
whole  oats  and  reduced  risk  of  heart 
disease.  FDA  has  been  persuaded  that 
there  is  the  possibility  that  consumers 
may  be  misled  if  reference  to  the  total 
diet  were  to  be  omitted  in  an 
abbreviated  version  of  this  claim.  Diets 
low  in  saturated  fat  and  cholesterol  are 
considered  by  expert  groups  to  be  the 
most  effective  dietary  means  of  reducing 
heart  disease  risk  (Ref.  5).  While  soluble 
fiber  from  whole  oats  can  contribute  to 
this  effect,  its  role  is  generally 
recognized  as  being  of  smaller 
magnitude  (Refs.  4  and  5).  Selection  of 
foods  with  soluble  fiber  from  whole  oats 
is  seen  as  a  useful  adjunct  to  selection 
of  diets  low  in  saturated  fat  and 
cholesterol  (Ref.  5).  Therefore,  the 
agency  concludes  that  it  would  not  be 
in  the  best  interest  of  public  health  or 
consistent  with  the  scientific  evidence 
to  imply  that  selecting  diets  with 
soluble  fiber  from  whole  oats  is  a 
substitute  for  consuming  diets  low  in 
saturated  fat  and  cholesterol,  and  has 
FDA  revised  §  101  81  to  emphasize  the 
importance  of  the  diet. 

Proposed  §  110.81(b)(2)  stated,  "*  *  * 
Scientific  evidence  demonstrates  that 
diets  high  in  oat  bran  and  oatmeal  and 
low  in  saturated  fat  and  cholesterol  are 
associated  with  lower  blood  total-  and 
LDL-cholesterol  levels."  FDA  has 
revised  that  sentence  to  state: 

*  *  *  Scientific  evidence  demonstrates  that 
diets  low  in  saturated  fat  and  cholesterol  are 
associated  with  lower  blood  total  and  LDL- 
cholesterol  levels.  Soluble  fiber  from  whole 
oats,  when  added  to  a  low  saturated  fat  and 
cholesterol  diet,  also  helps  to  lower  these 
blood  levels  and  thus  the  risk  of  CHD. 
The  revised  statement  emphasizes  that 
consumption  of  a  diet  low  in  saturated 
fat  and  cholesterol  is  an  important  factor 


in  reducing  the  risk  of  CHD  and  is 
consistent  with  FDA's  conclusions  in 
authorizing  the  health  claim  for  dietary 
saturated  fat  and  cholesterol  and  heart 
disease  (58  FR  2739,  January  6,  1993), 

Relative  to  the  concerns  about  the 
appropriateness  of  the  abbreviated 
claim,  the  agency  was  mindful  of  those 
comments  that  focused  on  concerns 
about  health  claims  being  too  wordy 
and  too  lengthy.  This  concern  has  been 
raised  to  the  agency  in  various  ways, 
including  by  a  petition  submitted  by  the 
National  Food  Processors  Association 
(NFPA)  (Docket  No.  94P-0390).  In 
response  to  the  NFPA  petition,  the 
agency  proposed  several  changes  to  the 
requirements  for  health  claims  in  the 
Federal  Register  of  December  21,  1995 
(60  FR  at  66206)  (the  1995  proposal).  At 
that  time,  FDA  stated  that  it  had  no 
desire  for  its  regulations  to 
unnecessarily  stand  in  the  way  of  the 
use  of  health  claims  and  the 
presentation  of  the  important 
information  contained  therein.  The 
agency  stated  that,  while  health  claims 
are  being  used  on  the  label  and  in 
labeling,  they  could  be  used  more 
extensively.  The  agency,  therefore, 
proposed  to  provide  for  shorter  health 
claims  by  making  optional  some  of  the 
elements  that  are  presently  required.  If 
FDA  finalizes  the  1995  proposal  as  it 
was  proposed,  many  of  the  current  full 
claims  will  be  brief  enough  to  permit 
their  use  on  the  principal  display  panel. 

FDA  is  reviewing  the  comments 
received  in  response  to  the  1995 
proposal  on  changing  the  requirements 
for  health  claims,  but  it  has  not 
completed  its  work  on  the  final  rule. 
Given  that  this  proposal  is  pending,  and 
given  its  relevance  to  many  of  the  issues 
raised  as  a  result  of  the  proposal  that  is 
the  subject  of  this  rulemaking,  FDA  has 
decided  to  defer  a  decision  on  allowing 
for  an  abbreviated  claim  on  ^-glucan 
soluble  fiber  from  whole  oats  and  the 
risk  of  CHD.  The  agency  intends  to 
resolve  this  matter  in  the  context  of  the 
rulemaking  based  on  the  NFPA  petition. 
Thus,  at  this  time,  the  agency  is  making 
provision  only  for  a  full  claim.  Thus, 
FDA  has  deleted  proposed 
§  101.81(c)(2)(ii),  "Presentation  of  the 
claim,"  which  provided  for  an 
abbreviated  claim,  in  this  final  rule. 

2.  Research  Study  on  the  Abbreviated 
Claim 

(Comment  14) 

A  comment  from  the  petitioner 
included  results  from  a  consumer 
research  study  that  compared  an 
abbreviated  oatmeal  claim  ("A  diet  high 
in  oatmeal  may  help  reduce  the  risk  of 
heart  disease")  with  a  full  fiber-heart 
disease  health  claim  ("Diets  low  in 
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saturated  fat  and  cholesterol  and  high  in 
grains,  fruits  and  vegetables  that  contain 
fiber,  particularly  soluble  fiber,  may 
reduce  the  risk  of  heart  disease,  a 
condition  associated  with  many 
factors.")  The  data  were  from  a  national 
shopping  mall  intercept  study  of  826 
consumers.  Participants  saw  one  of 
three  mocked-up  cereal  packages  that 
contained  either  the  abbreviated  claim, 
the  long  claim,  or  no  claim  (control 
condition). 

The  comment  suggested  that  results 
showed  that  the  presence  of  either 
health  claim,  compared  to  the  control 
condition,  increased  the  number  of 
participants  who  recognized  that  a  diet 
high  in  oatmeal  may  help  reduce  the 
risk  of  heart  disease.  There  were  no 
significant  differences  in  terms  of  the 
impact  of  the  claims  on  consumers" 
perceptions  of  the  product  or  their 
beliefs  about  the  diet-disease 
relationship. 

The  data  submitted  by  the  petitioner 
address  issues  related  to  the 
interpretation  of  a  specific  abbreviated 
claim  and  are  intended  to  provide 
support  for  an  abbreviated  claim  on  the 
relationship  that  is  the  subject  of  this 
rulemaking.  Because  the  FDA 
rulemaking  that  responds  to  the  NFPA 
petition  is  pending,  the  agency  is 
deferring  a  final  decision  on  whether  to 
make  provisions  for  an  abbreviated 
claim  to  describe  this  relationship.  FDA 
finds  that  there  is  nothing  in  this 
evidence  that  is  sufficiently  compelling 
to  persuade  the  agency  that  it  is  not 
appropriate  to  defer  this  decision. 
Therefore,  the  agency  is  forwarding  the 
petitioner's  comment  and  supporting 
data  as  a  comment  to  th,e  1995  proposal 
(i.e.,  to  Docket  No.  94P-0390)  so  that 
FDA  can  consider  these  results  as  part 
of  that  rulemaking. 

3.  Use  of  "Low  Fat"  to  Replace  'Low  in 
Saturated  Fat  and  Cholesterol" 

(Comment  15) 

Two  comments  suggested  that  the 
statement  "low  in  saturated  fat  and 
cholesterol"  might  be  shortened  to  "low 
fat"  for  the  abbreviated  claim  only. 
These  comments  did  not  provide  any 
data  to  show  that  consumers  interpret 
the  statement  "low  fat"  to  mean  "low  in 
saturated  fat  and  cholesterol." 

Another  comment  cautioned  against 
referring  to  a  "low  fat"  diet  because  the 
scientific  evidence  showed  that  a  low- 
fat  diet  was  not  associated  with  reduced 
blood  total  cholesterol  levels  and  hence 
a  reduced  risk  of  CHD,  while  a  diet  low 
in  saturated  fat  and  cholesterol  did 
affect  cholesterol  levels. 

The  agency  finds  that  there  is  not 
sufficient  evidence  to  support 
simplif\'ing  the  term  "low  saturated  fat 


and  cholesterol"  to  the  term  "low  fat." 
No  data  were  submitted  to  show  that 
consumers  would  not  be  misled  by  such 
a  simplification,  and.  as  pointed  out  by 
comments,  there  is  evidence  that  low  fat 
diets  do  not  necessarily  result  in  the 
benefits  of  low  saturated  fat  diets.  The 
term  "low  fat"  is  defined  in 
§  101.62(b)(iii)(2)  as  low  in  total  lipid 
fatty  acids.  It  therefore  takes  into 
account  not  only  saturated  fat  but  also 
polyunsaturated  and  monounsaturated 
fat.  Further,  the  term  does  not  include 
cholesterol.  Therefore,  the  term  "low 
fat"  is  not  be  sufficiently  specific. 

4.  Modifications  of  §  101.81 

In  light  of  the  changes  in  this  final 
rule  to  authorize  a  claim  for  diets  low- 
in  saturated  fat  and  cholesterol  that 
include  soluble  fiber  from  whole  oats,  a 
number  of  additional  modifications  to 
the  proposed  requirement  for  the  claim 
are  required. 

The  agencv  is  revising 
§  101.81(c)(2)(i)(A)  to  state  that;  "The 
claim  states  that  diets  low  in  saturated 
fat  and  cholesterol  that  include  soluble 
fiber  from  whole  oats  'may'  or  'might' 
reduce  the  risk  of  heart  disease." 

New  §  101.81(c)(2){i)(C)  states;  "In 
specifying  the  substance,  the  claim  uses 
the  term  'soluble  fiber'  qualified  bv 
either  the  use  of  the  name  of  the  eligible 
source  of  whole  oat  soluble  fiber 
(provided  in  (c)(2)(ii))  or  the  name  of  the 
food  product.  "  Examples  of  such 
statements  are;  "Soluble  fiber  from 
whole  oats  *   *   *"  and  "Soluble  fiber 
from  oatmeal  *    *   *"  In  each  case,  the 
inclusion  of  information  about  the 
source  or  the  product  qualifies  the  term 
soluble  fiber  so  that  the  consumer  is  not 
misled  to  believe  that  all  soluble  fiber 
may  reduce  the  risk  of  CHD  The 
manufacturer  may  also  clarify'  the 
information  for  those  product  names 
that  do  not  indicate  the  name  of  the 
soluble  fiber  source,  for  instance; 
"Soluble  fiber  from  the  oat  bran  in  this 
product  *  *  *   " 

The  agency  is  also  adding  new 
paragraph  (c)(2)(i)(D),  which  states:  "In 
specifying  the  fat  component,  the  claim 
uses  the  terms  saturated  fat'  and 
cholesterol."  This  terminology  is 
consistent  with  the  authorized  CHD 
health  claims,  §§  101.75  and  101.77. 
regarding  diets  low  in  saturated  fat  and 
cholesterol  and  risk  of  disease. 

After  careful  consideration  of  the 
comments  about  claim  wording  and  in 
view  of  the  change  in  focus  of  the  claim 
in  response  to  comments.  FDA  has 
modified  the  model  health  claim 
statements  in  §  101.81(e)  to  reflect  the 
changes  it  is  making.  Thus.  FDA  has 
deleted  proposed  paragraph  (e)(1), 
which  provided  an  example  of  a  full 


claim,  and  replaced  it  with  the 
folhwing  model  claim;  "Soluble  fiber 
from  foods  such  as  [name  of  soluble 
fiber  source  from  paragraph  (c)(2)(ii)  of 
this  section  or  name  of  food  product),  as 
part  of  a  diet  low  in  saturated  fat  and 
cholesterol,  may  reduce  the  risk  of  heart 
disease."  FDA  has  also  deleted 
proposed  §  101.81(e)(2)  and  (e)(2)(A) 
and  (B),  which  provided  examples  of 
the  shortened  claim  with  the  referral 
statement,  and  replaced  it  with  new- 
paragraph  (e)(2).  which  gives  another 
example  of  a  full  claim 

Section  101.81(d)  provides  for 
optional  information  that  the 
manufacturer  may  use  to  elaborate  on 
the  substance-disease  relationship  New 
§  101.81(d)(4)  states  that  the 
manufacturer  may  identify  the  specific 
type  of  soluble  fiber  that  is  the  subject 
of  claim  For  i^  lance,  the  claim  mav 
state;  "Beta-glucan  soluble  fiber  from 
whole  oats,  as  part  of  a  diet  low  in 
saturated  fat  and  cholesterol,  may 
reduce  the  risk  of  coronary-  heart 
disease   "  The  agency  believes  that  the 
specification  nf(i-glucan  soluble  fiber  in 
the  wording  of  the  claim  is  appropriate 
as  an  option  for  the  manufacturer  but 
need  not  be  a  required  component  of  the 
claim,  because  while  scientifically 
correct,  it  may  be  information  that  is  too 
technical  for  many  consumers  and  thus 
contrary  to  the  agency's  desire  to  kwp 
the  claim  simple,  concise,  and  easy  for 
consumers  to  understand 

Proposed  §  101  81(b)(2)  stated, 
"Intakes  of  saturated  fat  exceed 
recommended  levels  in  the  diets  of 
many  people  in  the  United  States. 
Intakes  of  cholesterol  are.  on  average,  at 
or  above  recommended  levels  *  *  *" 
Based  on  recent  data  on  cholesterol 
intakes  reported  in  the  "Third  Report  on 
Nutrition  Monitoring  in  the  United 
States"  (Ref.  77),  which  shows  a 
reduction  in  some  cholesterol  intake 
levels,  the  agency  has  reconsidered 
including  of  the  second  sentence  and 
has  decided  to  delete  it 

5.  Multifactorial  Nature  of  Disease 

(Comment  16) 

Several  comments  responded  to 
FDAs  question  as  to  whether 
consumers  will  be  misled  if  the 
multifactorial  nature  of  CHD  is  not 
stated  in  the  claim.  These  comments 
supported  the  proposal  to  make  optional 
the  statement  "a  disease  caused  bv 
many  factors"  S<    eral  comments  cited 
FD.^  Health  and  Diet  Survey  data  that 
showed  "American  consumers 
understand  that  serious  diseases  like 
cancer  and  heart  disease  have  multiple 
causes,  including  factors  such  as  diet, 
heredity,  smoking  and  stress"  (Ref.  54). 
One  comment  stated  that  consumers  are 
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sufficiently  knowledgeable  to  appreciate 
that  many  factors  affect  risk  of  CHD.  and 
that  a  mandatory  statement  of  this  fact 
would  detract  from  the  communication 
of  the  core  message  because  it  would 
make  the  claim  longer,  which  would  in 
turn  deter  manufacturers  from  using  the 
claim. 

For  the  reasons  set  out  in  the  proposal 
and  in  the  absence  of  any  objections  to 
the  agency  doing  so.  FDA  has  concluded 
that  the  statement  "a  disease  caused  by 
many  factors"  should  remain  optional. 
FDA  is  adopting  proposed  paragraph 
(d)(1)  without  change. 

6.  Dietary  "Conte.xt"  of  Claim 

(Comment  17) 

Some  comments  stated  that  the 
proposed  claim  would  be  misleading  to 
consumers  because  it  provided  no 
indication  of  how  much  of  the  oat- 
containing  food  would  have  to  be 
consumed  to  reduce  the  risk  of  CHD. 
One  comment  stressed  the  need  for 
explicit  information  in  the  health  claim 
about  how  much  oat  bran  or  oatmeal  to 
eat  daily  to  affect  the  risk  of  disease,  for 
example  in  terms  of  number  of  servings. 
The  comment  emphasized  the  need  to 
make  it  clear  that  the  consumer  should 
eat  a  certain  amount  every  day  in  order 
to  benefit  from  consumption  of  these 
foods 

The  agency  agrees  that  consumers 
may  find  "contextual"  information,  as 
well  as  additional  information  that 
specifies  the  nature  of  the  relationship, 
helpful.  However,  in  the  absence  of  a 
DRV  for  soluble  fiber,  the  agency  cannot 
identify  an  amount  of  whole  oat  soluble 
fiber  that  represents  a  "good  source"  or 
that  is  "high"  in  soluble  fiber  Until  the 
agency  takes  action  to  establish  a  DRV 
for  soluble  fiber,  it  considers  such 
information  to  be  more  appropriate  as 
optional  information. 

The  agency  does  not  agree  that 
consumers  would  be  misled  if  such 
information  were  not  provided,  and  the 
mandator^'  inclusion  of  such  optional 
information  would  be  inconsistent  with 
the  approach  taken  for  other  claims.  For 
the  other  authorized  health  claims. 
§§  101.72  through  101.80,  the  agency 
has  not  required  the  level  of  detail 
suggested  by  these  comments  in  the 
wording  of  the  claim.  For  example,  the 
regulation  authorizing  health  claims  on 
the  relationship  between  diets  low  in 
saturated  fat  and  cholesterol  and  CHD 
does  not  require  that  the  claim 
statement  specifv'  that  saturated  fat 
should  be  less  than  10  percent  of 
calories  on  a  daily  basis,  or  that 
cholesterol  should  be  limited  to  less 
than  300  mg  per  day.  FDA  allows  for  the 
optional  provision  of  this  information. 


FDA,  therefore,  concludes  that  the 
information  described  in  proposed 
§  101.81(d)(8)  be  retained  as  optional 
information,  but  the  agency  is 
modifying  the  statement  to  reflect  the 
change  in  the  focus  of  the  claim  to  ^ 
glucan  soluble  fiber  from  whole  oats. 
Proposed  paragraph  (d)(8)  has  been 
replaced  with  new  §  101.81(d)l6),  which 
states: 

A  claim  based  on  ^-glucan  soluble  fiber 
from  whole  oats  may  state  that  3  g  or  more 
per  day  of  P-glucan  soluble  fiber  from  whole 
oats  may  reduce  the  risk  of  CHD,  provided 
that  the  claim  also  states  the  contribution  one 
serving  of  the  product  makes  to  this  specified 
intake  level  for  ^glucan  soluble  fiber. 
The  amount  of  P-glucan  per  serving  is 
required  here  because  without  it, 
consumers  may  be  misled  to  believe  that 
the  food  contributes  3  g  of  ^-glucan 
soluble  fiber  per  serving.  In  making  this 
provision,  FDA  wishes  to  point  out  that 
if  a  variety  of  soluble  fibers  become 
eligible  to  make  this  claim,  it  may  be 
necessary  to  review  and  revise  the 
appropriateness  of  such  "contextual." 

As  a  result  of  this  change,  FDA  has 
renumbered  proposed  paragraphs  (d)(6) 
and  (d)(7)  in  the  final  regulation  as 
paragraphs  (d)(7)  and  (d)(8), 
respectively.  In  the  absence  of 
comments  on  paragraphs  (d)(7)  and 
(d)(8).  FDA  has  adopted  these 
paragraphs  without  change. 

Proposed  paragraph  (d)(5)  states:  "The 
claim  may  state  that  a  diet  low  in 
saturated  fat  and  cholesterol  and  high  in 
oatmeal  or  oat  bran  is  consistent  with 
"Nutrition  and  Your  Health,  Dietary 
Guidelines  for  Americans,' 
*  *  *."  In  light  of  the  change  in  focus 
of  this  claim  to  soluble  fiber  from  whole 
oats  and  in  the  absence  of  dieta^^' 
guidelines  specific  for  soluble  fiber,  the 
agency  is  revising  this  statement  to  keep 
it  consistent  with  "Dietary  Guidelines 
for  Americans.  ■  Therefore, 
§  101.81(d)(5)  now  states  "*  *  *  a  diet 
low  in  saturated  fat  and  cholesterol  that 
includes  soluble  fiber  from  whole  oats" 
is  consistent  with  the  dietary  guidelines. 

E.  Other  Comments 

1.  Implied  Claims 

(Comment  18) 

Some  comments  expressed  concern 
that,  if  FDA  authorizes  a  health  claim 
that  specifically  mentions  an  oat 
ingredient,  e.g.,  oat  bran,  oatmeal,  or 
whole  oats,  these  terms  will  imply, 
wherever  they  appear,  that  the  food 
provides  the  effect  described  in  the 
claim.  One  comment  suggested  specific 
limitations  on  how  label  statements 
about  oat  ingredients  in  a  food  could  be 
used,  depending  on  the  nature  and 
amount  of  soluble  fiber  in  the  food. 


Another  comment  noted  that  in  the 
regulation  on  implied  nutrient  content 
claims  (§  101.65(c)(3))  and  FDA's 
discussion  of  implied  claims  in  the 
January  6,  1993,  final  rule  on  nutrient 
content  claims  (58  FR  at  2374),  the 
agency  had  provided  that  in  some 
contexts  terms  like  "made  with  oat 
bran"  or  "oat  bran  muffins"  would  be 
considered  to  imply  that  the  food  was 
a  good  source  of  dietary  fiber.  This 
comment  stated  that  once  the  health 
claim  appears  on  food  labels,  consumers 
will  interpret  the  terms  as  implying  the 
presence  of  a  significant  amount  of  3- 
glucan  soluble  fiber  consistent  with  the 
message  of  the  claim.  The  comment 
stated  that,  therefore,  any  such  oat 
ingredient  implied  nutrient  content 
claim  should  be  regulated  as  a  claim 
about  the  amount  of  ^-glucan  soluble 
fiber  rather  than  as  a  more  general  claim 
about  dietary  fiber. 

Recognizing  that  current  FDA 
regulations  do  not  permit  "good  source" 
or  "high  in"  claims  about  soluble  fiber 
in  general  or  about  ^-glucan  in 
particular,  the  comment  suggested  that 
FDA  provide  advice  in  this  final  rule 
that  such  claims  could  be  made  using 
the  soluble  fiber  intake 
recommendations  cited  in  the  regulation 
authorizing  health  claims  about  soluble- 
fiber  containing  fruits,  vegetables,  and 
grain  products  and  CHD  (§  101.77).  In 
the  preamble  to  the  final  rule 
establishing  §  101.77  (58  FR  2573 
through  2574),  FDA  had  explained  that 
the  0.6  g  soluble  fiber  eligibility 
criterion  for  bearing  the  claim  derives 
from  10  percent  of  the  Life  Science 
Research  Organization  (LSRO) 
recommended  daily  intake  of  soluble 
fiber,  i.e.,  about  6  g  (Ref.  7). 

Another  comment  disagreed  with  this 
suggestion,  however,  stating  that  it 
would  require  decisions  that  are  outside 
the  scope  of  this  proposal.  The  comment 
stated  that  the  proposal  made  no 
mention  of  the  possibility  of  a  nutrient 
content  claim  regulation  arising  from 
the  proposed  health  claim  rule.  In 
addition,  the  comment  stated  that  it 
would  be  speculative  to  conclude  that 
any  declaration  (outside  the  ingredient 
list)  on  the  label  of  the  whole  oat 
substance  identified  in  the  health  claim 
regulation  would  constitute  a  nutrient 
content  claim.  The  comment  stated  that 
the  impact  of  label  references  to  oats 
will  depend  on  a  variety  of  factors:  The 
extent  of  the  market  penetration  of  the 
oats/CHD  claim;  the  manner  in  which 
consumers  who  became  aware  of  the 
claim  perceive  that  claim;  whether  the 
claim  leads  consumers  to  become  aware 
of  ^glucan  at  all;  and  whether  they 
consider  it  beyond  its  role  as  a  marker 
for  measuring  the  effectiveness  of  oats 
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in  improving  serum  cholesterol  levels. 
On  the  basis  that  this  kind  of 
information  is  not  available  at  this  time, 
the  comment  opined  that  FDA  should 
not  adopt  any  final  rules  until  it  has 
more  information  on  these  issues. 

The  agency  agrees  that  a  final 
regulation  defining  a  nutrient  content 
claim  is  outside  the  scope  of  the 
proposal.  FDA  also  agrees  with  the 
comment  that  it  would  be  premature  for 
the  agency  to  conclude  that  all 
declarations  of  relevant  oat  ingredients 
on  a  food  label  (other  than  in  the 
ingredient  list)  are  implied  claims.  The 
regulation  estabhshing  general 
principles  for  health  claims  states  that 
implied  health  claims  "include  those 
statements,  *  *  *  that  suggest,  within  the 
context  in  which  they  are  presented, 
that  a  relationship  exists  between  the 
presence  or  level  of  a  substance  in  the 
food  and  a  disease  or  health-related 
condition"  (§  101.14(a)(1)).  In  the 
preamble  for  that  regulation  (58  FR  2478 
at  2483),  FDA  stated  that  it  could  not 
establish  a  bright  line  definition  of 
implied  health  claims,  and  that  labeling 
claims  needed  to  be  considered  in  their 
entirety  and  in  context  to  determine 
whether  the  elements  of  a  health  claim 
are  present.  The  agency  took  a  similar 
position  in  the  preamble  of  the  final  rule 
establishing  regulations  for  nutrient 
content  claims  (58  FR  2370  through 
2374).  In  that  document,  FDA  stated 
that  whether  a  label  statement  is  a 
nutrient  content  claim  will  depend  on 
the  context  in  which  it  is  presented, 
taking  the  entire  label  into 
consideration. 

To  change  this  position  and  find  that 
terms  such  as  "oat  bran,"  "rolled  oats," 
or  "whole  oat  flour"  are  always  in  a 
context  that  constitutes  a  nutrient 
content  or  health  claim,  FDA  would 
need  information  that  it  does  not  have. 
The  agency  would  need  data  showing 
that  consumers  consistently  interpret 
these  terms  as  implying  the  presence  of 
a  significant  amount  of  ^-glucan,  or  that 
consumption  of  the  food  will  affect  the 
risk  of  CHD.  The  comments  did  not 
provide  this  or  any  other  kind  of 
information  that  FDA  could  use  as  a 
basis  for  the  requested  policy. 

While  FDA  remains  concerned  that 
label  statements  not  be  misleading,  it 
agrees  with  the  comment  that  its  policy 
of  evaluating  label  statements  on  a  case- 
by-case  basis  provides  adequate  control. 
The  agency  reviews  the  entire  label  to 
assess  what  emphasis  is  being  placed  on 
the  specific  ingredients  named. 
However,  if  experience  with  label 
statements  about  oat  ingredients  or 
other  information  persuades  FDA  that 
additional  regulatory  controls  are 


needed,  the  agency  can  take  action  to 
establish  appropriate  regulations. 

In  addition,  FDA  advises  that,  as 
discussed  previously  in  response  to 
comment  5  in  section  II.  A. 5.  of  this 
document,  the  agency  intends  to 
propose  to  establish  a  DRV  for  soluble 
fiber,  which  will  provide  the  basis  for 
nutrient  content  claims  like  "good 
source  of  soluble  fiber"  and  "high  in 
soluble  fiber."  The  information  in  the 
comment  recommending  use  of  6  g  as 
the  DV  can  be  fully  evaluated  in  the 
rulemaking  to  establish  the  DV  for 
soluble  fiber. 

2.  Reference  to  Authoritative  Bodies 

(Comment  19) 

One  comment  suggested  permitting 
reference  to  third  party  authoritative 
bodies,  including  FDA,  as  pari  of  the 
health  claim.  It  was  noted  that  in  the 
FDA  health  claims  study  (Ref.  53). 
consumers  expressed  skepticism  about 
health  claims  on  food  packages,  in  large 
part  because  they  did  not  realize  health 
information  on  the  front  of  the  package 
was  regulated. 

The  agency  advises  that  issues  related 
to  making  specific  provision  for 
reference  to  authoritative  bodies  as  part 
of  health  claims  statements  is  outside 
the  scope  of  this  rulemaking.  Under  the 
statute,  FDA  evaluates  the  relationship 
between  a  nutrient  or  food  and  a  disease 
being  advanced  as  the  subject  of  a 
health  claim.  FDA  authorization  reflects 
a  determination  that  there  is  significant 
scientific  agreement  that  the 
relationship  is  supported  by  the  totality 
of  publicly  available  data.  Once  a  health 
claim  has  been  authorized  by  the 
agency,  specific  claims  on  labels  are  not 
subject  to  prior  review  or  approval 
because  the  agencv  does  not  approve 
specific  claims  (see  section 
3(b)(l)(A)(vii)  of  the  1990  amendments). 
Therefore,  the  agency  does  not  agree 
that  citing  FDA  as  an  authoritative  body 
is  appropriate.  Under  the  general 
principles  for  health  claims, 
§  101.14(a)(1),  the  agency  defines  a 
health  claim  as  including  "third  party" 
references,  so  it  does  not  object  to  the 
use  of  other  third  party  endorsements, 
provided  the  food  complies  with  all 
requirements  of  the  claim,  and  the 
statement  of  endorsement  is  not  false  or 
misleading. 

3.  RACC 

(Comment  20) 

One  comment  requested  that  FDA 
reevaluate  its  established  R\CC  for 
flavored  instant  oat  products.  The 
comment  suggested  that  the  RACC  for 
flavored  sweetened  hot  cereals  should 
be  lowered  from  55  g  to  40  g  which  is 
the  RACC  for  regular  rolled  oats. 


This  issue  is  outside  the  scope  of  this 
rulemaking.  This  rulemaking  addresses 
the  question  of  whether  to  authorize  a 
claim  regarding  the  association  between 
oat  bran  and  rolled  cats  and  the  risk  of 
CHD.  The  process  for  amending  a 
reference  amount  is  set  forth  in  §  101.12. 

4.  Oat  Gum  Product 

(Comment  21) 

One  comment  stated  that,  in  the 
proposal,  the  agency  incorrectly 
concluded  that   ne  oat  gum  product 
used  in  the  study  by  Braaten  et  al  (Ref. 
12),  had  not  been  characterized.  The 
comment  stated  that  the  gum  was 
thoroughly  described  and  characterized 
in  other  studies  that  were  cited  in  the 
Braaten  ef  al.  study,  and  requested  that 
FDA  correct  this  statement  to  make  clear 
that  the  gum  had  m  fact  been 
characterized  The  comm.ent  included  a 
copy  of  the  studies  but  made  no  other 
request  relative  to  consideration  of  these 
data. 

The  agency  acknowledges  that  the  oat 
gum  used  in  the  study  by  Braaten  and 
coworkers  was  characterized  in  the 
mformation  and  studies  submitted  with 
the  comment  (Refs.  56.  59,  and  76).  The 
agency  notes,  however,  that  this 
additional  inf  rmation  was  not 
submitted  with  the  petition  and  was. 
therefore,  not  part  of  the  administrative 
record  available  to  the  agency  at  the 
time  of  the  proposal.  The  studies 
submitted  with  the  comment  do  not 
alter  the  outcome  of  this  final 
rulemaking  because  oat  gum.  a  purified 
extract  of  oat  bran,  is  not  a  whole  grain 
oat  product  and  was  not  one  of  the 
substances  that  was  the  subject  of  the 
petition.  Although  whole  oat  flour  was 
not  one  of  the  substances  in  the  petition, 
the  agency  has  included  it  in  this  final 
rule  because  it  is  a  whole  grain  oat 
product  with  similar  nutritional 
properties  to  rolled  oats,  and  there  were 
sufficient  data  in  tiie  administrative 
record  from  which  to  evaluate  its 
physiological  effectiveness  This  type  of 
evidence  for  purified  oat  gum  is  not 
available  in  the  administrative  record  A 
manufacturer  may  petition  to  amend 
§  101.81  to  include  oat  gum  bv 
submitting  such  data 

III.  Decision  to  Authorize  a  Health 
Claim  on  the  Relationship  Between 
Soluble  Fiber  From  Whole  Oats  and 
CHD 

FDA  has  considered  all  of  the 
comments  that  it  received  in  response  to 
its  proposal  to  authonze  a  claim  to 
describe  the  relationship  between  oat 
bran  and  rolled  oats  and  the  risk  of 
CHD.  The  agency  is  authonzing  this 
claim  although,  based  on  comments, 
FDA  has  been  persuaded  to  make  a 
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number  of  changes  in  the  proposed 
provisions  for  the  health  claim. 

FDA  concludes  that,  rather  than  oat 
bran  and  rolled  oats,  the  food  substance 
that  is  the  subject  of  the  claim  is  |i- 
glucan  soluble  fiber  trom  whole  oats 
FDA  further  determines  that  the 
relationship  is  scientificallv  valid  in 
that  there  is  significant  scientific 
agreement  based  on  the  totality  of 
publicly  available  scientific  evidence 
that  P-glucan  soluble  fiber  from  whole 
oats,  as  part  of  a  diet  low  in  saturated 
fat  and  cholesterol,  may  reduce  the  risk 
of  CHD.  Decisions  relating  to  provisions 
for  an  abbreviated  version  of  the  claim 
have  been  deferred  and  will  be  handled 
in  a  separate  rulemaking. 

IV.  Environmental  Impact 

The  agency  has  previously  considered 
the  envirormiental  effects  of  this  rule  as 
announced  in  the  proposed  rule  (61  FR 
296).  At  that  time,  the  agencv 
determined  under  21  CFR  25.24(a)(ll) 
that  this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatorv  Flexibihty  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  the  regulatorv' 
approach  that  maximizes  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts:  and 
equity). 

Executive  Order  12866  classifies  a 
rule  as  significant  if  it  meets  any  one  of 
a  number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues.  If 
a  rule  has  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  the 
economic  impact  of  that  rule  on  small 
entities.  FDA  finds  that  this  final  rule  is 
not  a  significant  rule  as  defined  bv 
Executive  Order  12866  and  finds  under 
the  Regulatory  Flexibility  Act  that  the 
final  rule  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities. 

The  authorization  of  health  claims 
about  the  relationship  between  P-glucan 
soluble  fiber  from  whole  oats  and  CHD 
results  in  benefits  and  in  costs  only  to 
the  extent  that  food  manufacturers  elect 
to  take  advantage  of  the  opportunity  to 
use  the  claim.  This  rule  will  not  require 
that  any  labels  be  redesigned,  or  that 
any  product  be  reformulated. 

Th^benefit  of  authorizing  this  type  of 
health  claim  is  to  provide  for  new 
information  in  the  market  in  the  form  of 
a  claim  linking  consumption  of  soluble 
fiber  from  whole  oats  to  the  risk  of  CHD. 

Costs  will  be  incurred  by  small 
entities  only  if  they  opt  to  take 
advantage  of  the  marketing  opportunity 
presented  by  this  regulation.  FDA 
cannot  predict  the  number  of  small 
entities  that  will  choose  to  use  the 
claim.  However,  no  firm,  including 
small  entities,  will  choose  to  bear  the 
cost  of  redesigning  labels  unless  they 
believe  the  claim  will  result  in 
increased  sales  of  their  product. 
Therefore,  this  rule  will  not  result  in 
either  a  decrease  in  revenues  or  a 
significant  increase  in  costs  to  any  small 
entity.  Accordingly,  under  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  the  Secretary  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VI.  Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq  ) 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Incorporation  by 
reference,  reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING 

1  The  authority  citation  for  21  CFR 
Fart  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4,  5,  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454,  1455),  sees.  201,  301.  402.  403,  409, 
501,  502,  505.  701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  342.  343, 
348.  351.  352,  355,371). 

2.  New  §  101.81  is  added  to  subpart  E 
to  read  as  follows: 

§101.81     Healtti  claims:  Soluble  fiber  from 
wtiole  oats  and  risk  of  coronary  heart 
disease  (CHD). 

(a)  RelationsJiip  between  diets  low  in 
saturated  fat  and  ctiolesterol  that 
include  soluble  fiber  from  whole  oats 
and  risk  of  coronary  heart  disease — (1) 
Cardiovascular  disease  means  diseases 
of  the  heart  and  circulatory  system. 
Coronary  heart  disease  (CHD)  is  one  of 
the  most  common  and  serious  forms  of 
cardiovascular  disease  and  refers  to 
diseases  of  the  heart  muscle  and 
supporting  blood  vessels.  High  blood 
total  cholesterol  and  low  density 
lipoprotein  (LDL)-cholesterol  levels  are 
associated  with  increased  risk  of 
developing  coronary  heart  disease.  High 
CHD  rates  occur  among  people  with 
high  total  cholesterol  levels  of  240 
milligrams  per  deciliter  (mg/dL)  (6.21 
(mmol/L))  or  above  and  LDL-cholesterol 
levels  of  160  mg/dL  (4.13  mmol/L)  or 
above.  Borderline  high  risk  total 
cholesterol  levels  range  from  200  to  239 
mg/dL  (5.17  to  6.18  mmol/L)  and  130  to 
159  mg/dL  (3.36  to  4.11  mmol/L)  of 
LDL-cholesterol.  The  scientific  evidence 
establishes  that  diets  high  in  saturated 
fat  and  cholesterol  are  associated  with 
increased  levels  of  blood  total-  and  LDL- 
cholesterol  and,  thus,  with  increased 
risk  of  CHD. 

(2)  Populations  with  a  low  incidence 
of  CHD  tend  to  have  relatively  low 
blood  total  cholesterol  and  LDL- 
cholesterol  levels.  These  populations 
also  tend  to  have  dietary  patterns  that 


are  not  only  low  in  total  fat,  especially 
saturated  fat  and  cholesterol,  but  are 
also  relatively  high  in  fiber-containing 
fruits,  vegetables,  and  grain  products, 
such  as  whole  oat  products. 

(3)  Scientific  evidence  demonstrates 
that  diets  low  in  saturated  fat  and 
cholesterol  may  reduce  the  risk  of  CHD. 
Other  evidence  demonstrates  that  the 
addition  of  soluble  fiber  from  whole 
oats  to  a  diet  that  is  low  in  saturated  fat 
and  cholesterol  may  also  help  to  reduce 
the  risk  of  CHD. 

(b]  Significance  of  the  relationship 
between  diets  low  in  saturated  fat  and 
cholesterol  that  include  soluble  fiber 
from  whole  oats  and  risk  of  CHD — (1) 
CHD  is  a  major  public  health  concern  in 
the  United  States.  It  accounts  for  more 
deaths  than  any  other  disease  or  group 
of  diseases.  Early  management  of  risk 
factors  for  CHD  is  a  major  public  health 
goal  that  can  assist  in  reducing  risk  of 
CHD.  High  blood  total  and  LDL- 
cholesterol  are  major  modifiable  risk 
factors  in  the  development  of  CHD. 

(2)  Intakes  of  saturated  fat  exceed 
recommended  levels  in  the  diets  of 
many  people  in  the  United  States.  One 
of  the  major  public  health 
recommendations  relative  to  CHD  risk  is 
to  consume  less  than  10  percent  of 
calories  from  saturated  fat  and  an 
average  of  30  percent  or  less  of  total 
calories  from  all  fat.  Recommended 
daily  cholesterol  intakes  are  300 
milligrams  (mg)  or  less  per  day. 
Scientific  evidence  demonstrates  that 
diets  low  in  saturated  fat  and 
cholesterol  are  associated  with  lower 
blood  total  and  LDL-cholesterol  levels. 
Soluble  fiber  from  whole  oats,  when 
added  to  a  low  saturated  fat  and 
cholesterol  diet,  also  helps  to  lower 
blood  total  and  LDL-cholesterol  levels. 

(c)  Requirements — (1)  All 
requirements  set  forth  in  §  101.14  shall 
be  met. 

(2)  Specific  requirements — (i)  Nature 
of  the  claim.  A  health  claim  associating 
diets  low  in  saturated  fat  and 
cholesterol  that  include  soluble  fiber 
from  whole  oats  with  reduced  risk  of 
heart  disease  may  be  made  on  the  label 
or  labeling  of  a  food  described  in 
paragraph  (c)(2)(iii)  of  this  section, 
provided  that: 

(A)  The  claim  states  that  diets  low  in 
saturated  fat  and  cholesterol  that 
include  soluble  fiber  from  whole  oats 
"may"  or  "might"  reduce  the  risk  of 
heart  disease; 

(B)  In  specifying  the  disease,  the 
claim  uses  the  following  terms:  "heart 
disease"  or  "coronary  heart  disease"; 

(C)  In  specifying  the  substance,  the 
claim  uses  the  term  "soluble  fiber" 
quahfied  by  either  the  use  of  the  name 
of  the  ehgible  source  of  whole  oat 
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soluble  fiber  (provided  in  paragraph 
(c)(2)(ii))  of  this  section  or  the  name  of 
the  food  product; 

(D)  In  specifying  the  fat  component, 
the  claim  uses  the  terms  "saturated  fat" 
and  "cholesterol"; 

(E)  The  claim  does  not  attribute  any 
degree  of  risk  reduction  for  CHD  to  diets 
low  in  saturated  fat  and  cholesterol  that 
include  soluble  fiber  from  whole  oats; 
and 

(F)  The  claim  does  not  imply  that 
consumption  of  diets  low  in  saturated 
fat  and  cholesterol  that  include  soluble 
fiber  from  whole  oats  is  the  only 
recognized  means  of  achieving  a 
reduced  risk  of  CHD. 

(ii)  Nature  of  the  substance.  Eligible 
sources  of  soluble  fiber. 

(A)  Beta  (3)  glucan  soluble  fiber  from 
the  whole  oat  sources  hsted  below.  ^ 
glucan  soluble  fiber  will  be  determined 
by  method  No.  992.28  from  the  "Official 
Methods  of  Analysis  of  the  Association 
of  Official  Analytical  Chemists 
International,"  16th  ed.  (1995),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
Association  of  Official  Analytical 
Chemists  International,  481  North 
Frederick  Ave.,  suite  500,  Gaithersburg. 
MD  20877-2504,  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  200  C  St.  SW.,  rm. 
3321,  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  N\V.,  suite  700,  Washington, 
DC; 

(3)  Oat  bran.  Oat  bran  is  produced  by 
grinding  clean  oat  groats  or  rolled  oats 
and  separating  the  resulting  oat  flour  by 
suitable  means  into  fractions  such  that 
the  oat  bran  fraction  is  not  more  than  50 
percent  of  the  original  starting  material 
and  provides  at  least  5.5  percent  (dry 
weight  basis  (dwb))  ^-glucan  soluble 
fiber  and  a  total  dietary  fiber  content  of 
16  percent  (dwb),  and  such  that  at  least 
one-third  of  the  total  dietary  fiber  is 
soluble  fiber; 

[2)  Rolled  oats.  Rolled  oats,  also 
known  as  oatmeal,  produced  from  100 
p>ercent  dehuUed,  clean  oat  groats  by 
steaming,  cutting,  rolling,  and  flaking, 
and  provides  at  least  4  percent  (dwb)  of 
P-glucan  soluble  fiber  and  a  total  dietar\' 
fiber  content  of  at  least  10  percent. 

(3)  Whole  oat  flour.  Whole  oat  flour 
is  produced  from  100  percent  dehulled. 


clean  oat  groats  by  steaming  and 
grinding,  such  that  there  is  no 
significant  loss  of  oat  bran  in  the  final 
product,  and  provides  at  least  4  percent 
(dwb)  of  p-glucan  soluble  fiber  and  a 
total  dietary  fiber  content  of  at  least  10 
percent  (dwb). 

(B)  [Reserved! 

(iii)  Nature  of  the  Food  Eligible  to 
Bear  the  Claim. 

(A)  The  food  shall  contain  at  least 
0.75  gram  (g)  per  reference  amount 
customarily  consumed  of  whole  oaf 
soluble  fiber  from  the  eligible  sources 
listed  in  paragraph  (c)(2)(ii)  of  this 
section; 

(B)  The  amount  of  soluble  fiber  shall 
be  declared  in  the  nutrition  label, 
consistent  with  §  101.9(c)(6)(i)(A). 

(C)  The  food  shall  meet  the  nutrient 
content  requirements  in  §  101.62  for  a 
"low  saturated  fat,"  "low  cholesterol," 
and  "low  fat"  food. 

(d)  Optional  information — (1)  The 
claim  may  state  that  the  development  of 
heart  disease  depends  on  many  factors 
and  may  identify  one  or  more  of  the 
following  risk  factors  for  heart  disease 
about  which  there  is  general  scientific 
agreement:  A  family  historv'  of  CHD; 
elevated  blood  total  and  UDL- 
cholesterol;  excess  body  weight;  high 
blood  pressure;  cigarette  smoking; 
diabetes;  and  physical  inactivity.  The 
claim  may  also  provide  additional 
information  about  the  benefits  of 
exercise  and  management  of  body 
weight  to  help  lower  the  risk  of  heart 
disease; 

(2)  The  claim  may  state  that  the 
relationship  between  intake  of  diets  low 
in  saturated  fat  and  cholesterol  that 
include  soluble  fiber  from  whole  oats 
and  reduced  risk  of  heart  disease  is 
through  the  intermediate  link  of  "blood 
cholesterol"  or  "blood  total-  and  LDL- 
cholesterol;" 

(3)  The  claim  may  include 
information  from  paragraphs  (a)  and  (b) 
of  this  section,  which  summarize  the 
relationship  between  diets  low  in 
saturated  fat  and  cholesterol  that 
include  soluble  fiber  from  whole  oats 
and  coronary  heart  disease  and  the 
significance  of  the  relationship; 

(4)  The  claim  may  specify  the  name 
of  the  eligible  soluble  fiber; 

(5)  The  claim  may  state  that  a  diet  low 
in  saturated  fat  and  cholesterol  that 
includes  soluble  fiber  from  whole  oats 


is  consistent  with  "Nutrition  and  Your 
Health;  Dietarv'  Guidelines  for 
Americans,  '  US  Department  of 
Agriculture  (USDA)  and  Department  of 
Health  and  Human  Services  (DHHS), 
Government  Printing  Office  (GPO); 
'    (6)  A  claim  based  on  (i-glucan  soluble 
fiber  from  whole  oats  may  state  that  an 
intake  of  3  g  or  more  per  day  of  ^glucan 
soluble  fiber  from  whole  oats  may  help 
reduce  the  risk  of  CHD.  provided  that 
the  claim  also  states  the  contribution 
one  ser\'ing  of  the  product  makes  to  this 
specified  intake  level  for  ^-glucan 
soluble  fiber; 

(7)  The  claim  may  state  that 
individuals  with  elevated  blood  totai- 
and  LDL-cholesterol  should  consult 
their  physicians  for  medical  advice  and 
treatment.  If  the  claim  defines  high  or 
normal  blood  total-  and  LDL-cholesterol 
levels,  then  the  claim  shall  state  that 
individuals  with  high  blood  cholesterol 
should  consult  their  physicians  for 
medical  advice  and  treatment; 

(8)  The  claim  may  include 
information  on  the  number  of  people  in 
the  United  States  who  have  heart 
disease.  The  sources  of  this  information 
shall  be  identified,  and  it  shall  be 
current  information  from  the  National 
Center  for  Health  Statistics,  the  National 
Institutes  of  Health,  or  "Nutrition  and 
Your  Health;  Dietary  Guidelines  for 
Americans,"  USDA'and  DHHS.  GPO; 

(e)  Model  health  claim  The  following 
model  health  claims  may  be  used  in 
food  labeling  to  describe  the 
relationship  between  diets  low  in 
saturated  fat  and  cholesterol  that 
include  soluble  fiber  from  whole  oats 
and  reduced  risk  of  heart  disease. 

(1)  Soluble  fiber  from  foods  such  as 
[name  of  soluble  fiber  source  from 
paragraph  (c)(2)(ii]  of  this  section  or 
name  of  food  product],  as  part  of  a  diet 
low  in  saturated  fat  and  cholesterol, 
may  reduce  the  risk  of  heart  disease 

(2)  Diets  low  in  saturated  fat  and 
cholesterol  that  include  soluble  fiber 
from  [name  of  soluble  fiber  source  from 
paragraph  (c)(2)(ii)  of  this  section  or 
name  of  food  product]  may  reduce  the 
nsk  of  heart  disease. 

Dated  lanuan.  9.  1997. 
WUliam  B.  Schultz, 

Deputy  Commissioner  for  Policy 
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Proclamations: 

6966 319- 

6967 

6968 

Executive  Orders: 

July  2,  1910  (Revoked 

by  PLC  7236) 

•12543  (Continued  by 

Notice  of  Jan.  2. 

1997) 

1 2544  (Continued  by 

Notice  of  Jan  2, 

1997) 

12947  (Continued  by 

Notice  of  Jan.  21, 

1997)  , 

Presidential  Oetermlnations: 
No,  97-11 A  of 

December  6,  1996    .. 
No.  97-14  of 

Decemt>er  27, 

1996 

No.  97-15  of 

Decemt)er  27, 

1996 


3192 
3441 
3443 


3053 


.587 


.587 


3439 
.299 
1379 
1381 


5  CFR 

315 

362 

532 

2640 

Proposed  Rules: 

213 

338 

831 

844 

2470 , 

2471 , 

2472 

2473 

2634 


.3193 
.3193 
.3195 
.1361 


...1695 
-.1695 
.2323 
.2323 
,.2547 
..2547 
..2547 
..2547 
..2048 


7  CFR 

2 1031 

33 1032 

51 2891,  2896 

210 889 

226 889 

300 593 

319 593 

457 2007 

729 2719 

925 .2547 

929 915 

932 1239,2549 

944 ., 1239 

959 916 

982 1035 

985 1246 

997 „ 1249 

1249 


ooa 

1249 

1011 

..  .    918 

1049 

918 

1079 

1124 

918 

1 

1205 

1659 

1439 

3195 

1464 

3^97 

1499 

Proposed  Rules: 

400 

2719 

205? 

401 

333 

414 

2055 

441 

2059 

446 

48 

445; 

338 

457 

48  333 

906 

55 

985 

942 

8  CFR 

Proposed  Rules: 
1 

444 

3 

444 

103 

444 

204 

, 444 

207 

444 

208. 

444 

209. 

444 

211 

444 

212 

444 

213 

444 

214 „ 

444 

216 ..... 

444 

217 

444 

221 

444 

223 

444 

232 

444 

233 

444 

234 

444 

235 

444 

236 

444 

237 

444 

238 

444 

239 ;.... 

444 

240 

444 

241 

444 

242 

444 

243 

444 

244 

444 

245 

444 

246 

444 

248 

444 

249 

444 

251 

444 

252 

444 

253 

444 

274a 

444 

286 

444 

287 

444 

299 

444 

316 

444 

318 444 
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329 444 

9CFR 

78 2550 

91 3445 

160 597 

161 597 

304 „ 2551 

308 2551 

310 2551 

320 2551 

327 2551 

381 2551 

416 2551 

417 2551 

f>ropos«d  Rul«s: 

78 1406 

160 1817 

161 1817 

200 1845 

10CFR 

150 1662 

170 1662 

Proposad  Rules: 

1045 2252 

12CFR 

19 3199 

932 4 

Proposed  Rules: 

202 56 

205 3242 

213 62 

225 2622 

13CFR 

120 301 

Proposed  Rules: 

121 2979 

125 2979 

14CFR 

25 1817 

39.  .10,  15,  302.  304,  307.  500. 
602,604,  1038,  1C39,  1041. 
1044.  1275,  1277,  1278, 
1383,  2007,2009,  2552, 
2898,  3200,  3204.  3209, 
3446,  3448,  3449,  3451 

71 309,  607,  608,  609,  1046. 

1047,  1048,  1827.  1828. 
2265,  2899 

91 1192 

93 2445 

97 1049,  1050.  1051,  2445, 

3452,  3454,  3455 

119 1192 

121 1192 

135 1192 

382 16 

Proposed  Rules: 

39 343,  945,  947,  949,  951. 

1061,  1298,  1299,  1695 

1859,  1861,  1864,  1866, 

2324,  2981.  2982 

71 70,347,  348.  1063,  i064. 

1065,  1066,  1067.  1068. 

1069.  1070.  1071.  1072, 

1073,  1698,  1699 

107 1024 

108 1024 

15CFR 

801 1665 


902  1829 

16CFR 

Proposed  Rules: 

12*0  2327 

17CFR 

200 520,  1384 

228 520 

229 520 

230 520 

240 520,  1279,  1386 

242 520 

Proposed  Rules: 

Ch.  II 1301 

1 2334 

228  3152 

229  3152 

230 3152 

239 3152 

240 2633 

18CFR 

33 1281 

34 1281 

35 1281 

36 1281 

37 610 

292 1281 

300 1281 

1314 920 

Proposed  Rules: 

284  1073 

19CFR 

Proposed  Rules: 

7 3082 

10 3082 

145 3082 

173 3082 

174 3082 

181 3082 

191 3082 

20CFR 

416...  .  309,  -053 

Proposed  Rules; 

404 349.  352 

416 352 

602 2544 

640 2544 

650 2544 

718 3338 

722 3338 

725 3338 

726 3338 

727 3338 

21  CFR 

5 923.  2554 

101 2218,  3584 

111 2218 

165 2266 

175 2011 

178 2011,2014 

310 2218 

529 611 

579 611 

872 2900 

Proposed  Rules: 

589 552 

812 „ 953 

1301 1024  2064 

1304 1024.  2064 

22  CFR 

42 613 


228 314 

23  CFR 

655 1364 

Proposed  Rules: 

655 691 

24  CFR 

3232 3456 

Proposed  Rules: 

100 2000 

25  CFR 

151 1057 

26  CFR 

1 17,361,615,923.2267, 

2275,  3458 

31 22 

53 25 

602 22,  923,  2275 

Proposed  Rules: 

Ch.  1 3563 

1 71,  72,  77,81,694,955, 

1700,  1701,  1702,2064, 

2068.  2335,  2336,  2633, 

3244 

53 84 

301  77,  955,  2068 

602 81 

27  CFR 

55 1386 

28  CFR 

9 314 

16 2903 

29  CFR 

102 1361,  1668 

1910 1494 

1915 1494 

1926 1494 

1 952 2558 

4044 2016 

Proposed  Rules: 

Ch.  XXV 3563 

30  CFR 

935 1668 

4044 2016 

Proposed  Rules: 

902 1074 

926 1408 

935 3491 

31  CFR 

Ch.  V 2903 

354 621 

356 846 

357 26 

560 1832 

Proposed  Rules: 

103 3249 

32  CFR 

57 2565 

150 2017 

199 625 

220 941 

813 631 

818 631 

844 631 

33  CFR 

117 3461,3462 


157 1622,3463 

36  CFR 

7 2579 

38  CFR 

Proposed  Rules: 

21 1075,  1303 

39  CFR 

20 1674 

60 631,638 

111 645 

40  CFR 

1 1832 

2 1832 

21 1832 

22 1832 

52 646,  648,  1150,  1187, 

2305,2581,2585,2587, 

2591,2593,2597,2910, 

2915,2916,3211,3215, 

3216,3220 

60 1832 

61 1832 

62 1832 

63 1835,2722 

70 1387 

76 3463 

81 5297 

82 2310 

147 1832 

180 1284,  1288 

261 1678 

262 1832 

268 1992 

272 1832 

435 1681 

707 1832 

763 1832 

799 2607 

Proposed  Rules: 

51 210 

52 695,  1420.  2633,  2634, 

2635,  2636,  2984,  3252, 
32530,  3254 

53 2068 

58 2068 

60 960,  1868 

63 960,  1869,2074 

81 2636 

89 200 

194 2988,  2989 

260 960 

261 960 

264 960 

265 960 

266 960 

270 960 

271 960 

372 365,366 

721 1305 

41  CFR 

Ch.  101 2022 

101-20 1057 

101-38 322 

42  CFR 

413 26 

435 1682 

Proposed  Rules: 

Ch.  IV 3563 

43  CFR 

10 1820 


UMI 
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in 


Proposed  RuIm: 

2800 

2920 

3100 

4100 

4300 

4700 

5460 

5510 

8200 

8340 

8350 

8360 

8370 ., 

8560 

9210 

9260 


...2636 
...2636 
...1705 
...2636 
...2636 
...2636 
...2636 
...2636 
.2636 
..2636 
.2636 
.2636 
.2636 
..2636 
.2636 
.2636 


44CFR 

64 1685,  1688 

65 3223,  3226 

67 3228 

Proposed  Rules: 

67 2989,3226 

45CFR 

1311 1399 


46CFR 

8 

31 

71 

91 

107 

572 


..3335 
.3335 
.3335 
.3335 
.3335 
...328 


47CFR 

1 

24 

32 

51 


.3223 
...653 
.2918 
...662 


53 2918.  2927 

73 329,  664,  2611,2969 

90 2027 


Proposed  Rules: 

22 

26 

53 

61 

69 


696 

696 

2991 

1423 

2636 

73 84,372,373,  1871,  2639, 

2996 


48CFR 

Ch.  1 224,275 

1  226,233,271 

2 256 

3 226,  233 

4 226,233,257 

5„ 261.262,  271 

6 233,256,262 

8 233 

9 226,233,266 

11 262 

12 226,233,257,262 

13 262 

14 226,  233,261,271 

15 226,256,257,261 

16 233,257 

17 261 

19 226,  233 

23 233 

24 256 

25 257,261,267,268 

27 233,261 

29 233 

31  233,  257,  269 

32 233 

33 226,270 

36 233,271 

37 226.233 

39 273 

42 233,274 

43 226 

45 233 

46 257 

47 233 

49 233 


52 226,  233,  257,  261.  273 

53 226,233 

203 2611 

515 2611,  2612 

216 1058,  1817 

219 2612 

225 2612.  2615,  2616,  2856. 

2857 

226 2612 

227 2612 

233 2612 

236 2856.2857 

239 1058 

252 2611,  2612,2616.2856, 

2857 

904 2310 

906 2310 

908 2310 

915 2310 

923 2310 

925 2310 

945 2310 

952 2310 

970 2310 

1815 3464 

1816 3464 

1852 3464 

1870 3464 

Proposed  Rules: 

225 374 

231 374 

242 374 

49CFR 

1 2617 

27 16 

107 2970 

171  1208.  1217,  2970 

172 1217 

173 1208,  1217 

174 1217 

175 1217 

176 1217 

177 1217 


180. 

192. 

232. 

382 

383. 

390. 

541. 


.1208 
.2618 
.278 
.1293 
.1293 
.1293 
.1690 


571  798,  1401,  2977 

lO? 3487 

^185 2041 

Proposed  Rules: 

Ch  XI 3492 

194 2989 

538 375 

571  807,  1077.  2996 

595 831 

50CFR 

17 665.  1644,  1647,  1691. 

2313.  3241. 

36 1838 

227 1296 

229 33 

259 330 

285 331,  3490 

600 3336 

62^ 689.  1402 

648 1403,  1829,  2619 

649 1403 

660 3335 

679 2043,  2445 

Proposed  Rules: 

17 3263 

24 2354 

30C 382 

600 700.  1306 

622    384,  720.  2999 

63.. 1706 

648 1424,  3496 

660 700 

678 724.  1706.  1872 

679 85.  724.  2719 
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REMINDERS 

The  rtems  in  this  list  were 
edrtortally  comptled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarKe 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

ExportatKXi  arxj  importation  of 
animals  and  animal 
pfoducts: 
Qattle  for  slaughter: 

tuberculosis  and 

bfucellosis  pre-export  test 

requirements  elimination, 

published  1-23-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling- 
Health  claims:  oat 
products  and  corofTary 
heart  disease;  putjiished 
1  -23-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
FAR  supplement  (NFS): 
rewrite 

Federal  regulatory  reform, 
published  1-23-97 
STATE  DEPARTMENT 
Fishermen's  Protective  Act 
Guaranty  Fund  procedures; 
published  9-24-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Flonda;  published  1-23-97 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Practice  and  procedure: 
AbarxJonment  and 
discontinuance  of  rail  lines 
and  rail  transportation, 
envinonmentai  laws; 
published  12-24-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs 


Wildlife  Habitat  incentives 

Program,  comments  due 
by  '-27-97,  putilished  12- 
'3-96 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations 
Fresh  market  tomatoes; 
comments  due  by   i-29- 
97:  published  '2-30-96 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 

Wildlife  Habitat  Incentives 
Program,  comments  due  by 
1-27-97:  Doblished  l2--'3-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  caonservation  arxl 
management: 
Alaska,  fisheries  of 

Exclusive  Economic  Zone- 

Aiaska  scallop   comments 
due  C)v  '-30-97, 
published  1 -15-97 
Fishery  conservation  and 
management 
Alaska,  fisheries  of 
Exclusive  Economic  Zone- 

Benng  Sea  and  Aleutian 
Islands  groundfish 
comments  due  by  i-3l- 
97,  published  12-2-96 
Caritibean,  Gutf,  and  South 
Atlantic  fisnenes- 
South  Atlantic  Fishery 
Management  Council: 
hearing,  comments  due 
by  1-27-97;  published 
1-21-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets 
Contract  market  rule  review 
procedures:  comments 
due  by  1-31-97   published 

i-'6-9r 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act 

Acid  rain  program- 

Contiuous  emission 
monrtoring,  excess 
emissions:  appeal 
procedures,  comments 
due  Dy   '-27-97 
put)lishea  12-27-96 
Pesticides,  tolerances  in  food. 
animal  feeds,  and  raw 
agricultural  commodrties: 
Metolachior:  comments  due 
by  '-23-9'    puDiisned  11- 
29-96 
Solid  wastes 


Beverage  containers  and 
resource  recovery 
facilites;  management 
guidelines- 
Federal  regulatory  reform; 
CFR  Parts  removed; 
comments  due  by  1-30- 
97;  published  12-31-96 

Federal  regulatory  review; 
comments  due  by  1-30- 
97;  published  12-31-96 
Superlund  program: 
National  on  and  hazardous 
sutjstarKes  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  1-29-97;  published 
12-30-96 
North  Dakota;  comments 
due  by  1-27-97; 
published  12-26-96 
Toxic  substances: 
Testing  requirements- 
Pharmacokinetics  studies; 
comments  due  by  1-31- 
97;  published  10-18-96 

FARM  CREDIT 
ADMINISTRATION 

Federal  regulatory  reform; 
comments  due  by  1-31-97; 
published  12-20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Telecommunications  Act  of 
1996;  implementation. 
Compfxjn  carrier  services- 
National  Exchange  Carrier 
Association,  Inc.,  Board 
of  Directors;  changes  to 
make  Board  more 
representative  of 
telecommunications 
industry;  comments  due 
by  1-27-97;  published 
1-17-97 

FEDERAL  ELECTION 
COMMISSION 

Reports  by  policitai 

committees: 

Best  efforts;  S200+ 
contnbutors  identification; 
comment  period  extended- 
comments  due  by  1-31- 
97,  published  12-30-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system. 

Community  support 
requirements;  comments 
due  by  1-27-97;  published 

11-27-96 

FEDERAL  RESERVE 
SYSTEM 

Equal  credit  opportunity 
(Regulation  B): 
Creditor  compliance  with 
Equal  Credit  Opportunrty 


Act;  legal  privilege  for 
information;  comments 
due  by  1-31-97;  published 
1-2-97 

Securities  credit  transactions 
(Regulations  G.  T,  and  U); 
comments  due  by  1-31-97; 
published  12-23-96 
Truth  in  lending  (Regulation 
Z): 

Improvement  of  disclosures; 
comments  due  by  1-30- 
97;  published  12-31-96 

FEDERAL  TRADE 
COMMISSION 

Industry  guides: 
Feather  and  down  products; 
comments  due  by  1-28- 
97;  putdished  10-28-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Medicare  payment 
suspension  charges  and 
determination  of  allowable 
interest  expenses; 
comments  due  tjy  1-31- 
97;  published  12-2-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  National  Mortgage 
Association  (Fannie  Mae) 
and  Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac): 
Book-entry  procedures; 
securities  issuance, 
recordation,  and  transfer; 
comments  due  by  1-31- 
97;  published  12-2-96 
Noncitizens;  financial 
assistance  restrictions; 
comments  due  by  1-28-97; 
published  11-29-96 
Correction,  comments  due 
by  1-28-97;  published  12- 
6-96 
Public  and  Indian  hiousing; 
Certificate  and  voucher 
programs  (Section  8)- 
Management  assessment 
program;  comments  due 
by  1-31-97;  published 
12-2-96 
Real  Estate  Settlement 
Procedures  Act: 
Improvement  of  disclosures; 
comments  due  by  1-30- 
97;  published  12-31-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Iowa;  comments  due  by  i- 
27-97;  published  12-26-96 
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PERSONNEL  MANAGEMENT 
OFFICE 

Execepted  service: 

Schedule  A  authonty  for 
temporary  organizations; 
comments  due  by  1-31- 
97;  published  12-2-96 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Omnibus  rate  proceeding- 
Cost  attribution  methods 
and  rate  design 
principles;  comments 
due  by  1-31-97; 
published  12-24-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  and  procedure: 

Regulatory  Flexibility  Act, 
list,  comments  due  by  1- 
31-97;  published  1-9-97 


TRANSPORTATION 
DEPARTMENT 

Air  travel;  nondiscrimination  on 
t>asis  of  handicap: 
Seating  accommodations 
and  collapsible  electric 
wheelchair  stowage; 
comments  due  by  1-30- 
97;  published  1 1-1-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Avions  Pierre  Rot>in; 

comments  due  by  l-3l- 

97;  published  11-13-96 
Boeing;  comments  due  by 

1-29-97;  published  11-29- 

96 
Mitsubishi;  comments  due 

by  1-27-97:  published  12- 

4-96 


Textron  Lycoming; 
comments  due  by  l-3i- 
97;  published  12-2-96 
Class  C  and  Class  D 
airspace;  comments  due  by 
1-29-97;  published  12-9-96 
Class  D  airspace;  comments 
due  by  1-30-97.  published 
12-24-96 

Class  E  airspace;  comments 

due  by  1-2&-97.  published 

12-16-96 

Correction;  comments  due 

by  1-27-97;  published  12- 

16-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
staiXlards: 
Occupant  crash  protection- 


Smart  air  bags,  vehicles 
without,  warning  labels, 
manual  cutoff  switches, 
etc.;  correction; 
comments  due,  by   ■-27- 
97;  published  :i2-ii-96 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Fee-  assesment,  national  and 
District  of  Columbia  banks 

Non-lead  banks,  lower 
assessments;  comments 
due  by  1-31-97.  published 
12-2-96 

TREASURY  DEPARTMENT 

Thrif  Supervision  Office 

Economic  Grov^h  and 
Regulatory  Paperwork 
Reduction  Act. 
implementation;  comments 
due  by  1-27-97.  published 
1 '-27-96 


\A^!^ 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  tiie  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


(Mm  procKsinj!  codt: 

*6173 


Y1j3,  please  send  me  the 


toilowing 


Charge  your  order. 
Its  Easy! 
lb  fax  your  orders  (202) -512-2250 


i 


cxjpies  o(  Th«  Fe<»«f«l  R«gl«ter  ■  What  it  is  and  How  To  U««  tt   at  $7.00  per  copy  Stock  No  069-000-00044-4 


UMI 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  puttished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marlceting  Service 

7  CFR  Part  906 
[Docket  No.  FV96-906-2] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  in  Texas; 
Change  in  Reporting  Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Correction  of  final  rule. 


SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  pubhshed  on 
December  4,  1996  (FR  Doc.  9&-30859). 
The  document  concerned  reporting 
requirements  for  Texas  oranges  and 
grapefruit. 

EFFECTIVE  DATE:  December  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza,  McAllen  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  1313  E.  Hackberry, 
McAllen,  Texas  78501;  telephone:  (210) 
682-2833,  Fax  #  (210)  682-5942. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  pubhshed,  the  final  rule  contains 
errors  that  may  be  confusing  and  are  in 
need  of  clarification. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements, 
Oranges,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  7  CFR  part  906  is 
corrected  by  making  the  following 
correcting  amendments; 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  THE  LOWER 
RIO  GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 
Auhority;  7  U.S.C.  601-674. 


§906.151    [Corrscted] 

2.  In  §  906.151  paragraph  (c)  in  the 
fourth  sentence  the  words  "green"  and 
"blue"  are  revised  to  read  "white"  and 
"canary"  respectively. 

Dated:  Januarv- 16.  1997. 
Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division 
[FR  Doc.  97-1673  Filed  1-23-97;  8:45  am] 
BILLMO  CODE  34ia-02-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Regulaton  C;  Docket  No.  R-0951] 

Home  Mortgage  Disclosure 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Interim  rule. 


SUMMARY:  The  Board  is  publishing  an 
interim  rule  that  amends  Regulation  C 
(Home  Mortgage  Disclosure).  The 
amendment  increases  the  asset-size 
exemption  threshold  for  depository' 
institutions  from  $10  milhon  to  $28 
million. 

DATES:  Effective  date:  February  1,  1997. 
Applicability  date:  This  rule  appUes 
to  all  data  collectiur.  in  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Manley  WiUiams,  Staff  Attorney, 
Division  of  Consimier  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667;  for  the  hearing  impaired  only, 
Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

Amendments  to  the  Home  Mortgage 
Disclosure  Act  (HMDA)  contained  in  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996  (Pub 
^L.  104-208,  110  Stat.  3009)  increased 
the  asset-size  exemption  threshold  for 
depository  institutions,  which  in  the 
past  were  exempt  from  HMDA  if  they 
had  assets  of  $10  million  or  less.  The 
amendments  adjust  the  $10  miUion 
figure  based  on  the  percentage  by  which 
the  Consumer  Price  Index  for  Urban 
Wage  Earners  and  Clerical  Workers 
(CPIW)  for  1996  exceeds  the  CPIW  for 
1975— rounded  to  the  nearest  miUion. 
The  new  threshold  is  $28  million.  Thus 
depository  institutions  with  assets  of 
$28  million  or  less  as  of  December  31. 
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1996,  are  exempt  from  data  collection  in 
1997. 

In  December,  the  Board  published 
proposed  amendments  to  Regulation  C 
(61  FR  68168.  December  27,  1996)  to 
implement  the  new  exemption 
threshold  for  depository  institutions  and 
other  statutory  changes.  The  comment 
period  for  those  amendments  ends 
February  25,  1997. 

The  Board  is  publishing  an  interim 
rule  with  respect  to  the  new  threshold, 
which  is  appUcable  as  of  January  1, 

1997,  so  that  institutions  that  are  no 
longer  covered  can  avoid  collecting  data 
unnecessarily.  The  Board  expects  to 
publish  a  final  rule  in  March  that  will 
also  address  changes  to  the  threshold  in 
future  years. 

Regulatory  Flexibility  Analysis 

This  interim  rule  reduces  the  burden 
on  small  entities  by  increasing  the 
exemption  threshold  for  depository- 
institutions.  A  final  regulatory 
flexibility  analysis  of  the  final  rule  will 
be  prepared  after  consideration  of 
comments  received  during  the  comment 
period. 

Paperwork  Reduction  Act  Analysis 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506. 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  interim  rule  under  the 
authority  delegated  to  the  Board  bv  the 
Office  of  Management  and  Budget.  No 
collection  of  information  pursuant  to 
the  Paperwork  Reduction  Act  is 
contained  in  the  interim  rule. 

List  of  Subjects  in  12  CFR  Part  203 

Banks.  Banking,  Consumer  protection. 
Federal  Reser\e  System.  Mortgages. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  203  as  foil    a-s: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (R^ULATION  C) 

1  The  authority  citation  for  part  203 
continues  to  ref  .  as  follows 

Authority:  12  U  S  C.  2801-2810 
§  203.3    [Amended] 

2  In  section  203.3.  paragraph  (a)(l)(!il 
is  amended  by  •■  vising  the  figure  "SlO 
million"  to  read  "$28  million" 
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Appendix  A  to  Part  203    [Amended] 

3.  .Appendix  A  to  Part  203  is  amended 
as  follows: 

a.  Paragraph  \  A.\.  is  amended  by 

revising  the  figure  "SIO  million"  to  read 
"S28  million",  and 

b.  The  undesignated  paragraph 
EX^AMPLE  at  the  end  of  paragraph  I.  A. 
is  amended  by  revising  the  figure  "SlO 
million"  to  read  "528  million". 

Supplement  I  to  Part  203    [Amended] 

4.  In  Supplement  I  to  Part  21J3.  under 
Section  203  3 — Exempt  Institutions, 
under  3(a)  Expinption  based  on  location. 
asset  size,  or  number  <if  bowe-purchase 
loans,  the  second  sentence  of  paragraph 
1..  General  is  amended  by  revising  the 
figure  "SIO  million"  to  read  "S28 
million". 

By  ordfr  of  thf  Board  of  Governors  of  the 
Fcderdl  Reservr  System.  lanuary  16.  1997. 
William  W.  Wiles. 
Secreton  of  the  B(xird. 
IFR  D(K    97-16-0  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  »210-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  96-ASO-23] 

Establishment  of  Class  E2  Airspace; 
Somerset,  KY 

AGENCY:  Federal  .Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  establishes 
Class  E2  airspace  at  Somerset,  KY,  for 
the  Somerset-Pulaski  C.ountv-).T. 
Wilson  Field  Airport.  An  automated 
weather  obser\ins  svstem  has  been 
installed  at  the  airport,  which  transmits 
the  required  weather  observations 
continuously  to  Indianapolis  Center,  the 
controlling  facility  for  the  airport. 
Therefore,  the  airport  now  meets  the 
criteria  for  Class  E2  surf'^t.e  area 
airspace. 

EFFECTIVE  DATE:  OQOl  ITC.  March  27. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamerv.  Operations 
Branch.  .Air  Traffic  Division.  Federal 
.Aviation  .Admmistration.  P.O.  Box 
20fi3fi,  .Atlanta,  Georgia  30320; 
telephone  (404)  30.=i-5570, 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  21.  1996.  the  F.AA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


Part  71)  by  establishing  Class  E2 
airspace  at  Somerset,  KY  (fil  FR  .t920R). 
This  action  will  provide  adequate  Class 
E  airspace  for  IFR  operations  at 
Somerset-Pulaski  County-I.T.  Wilson 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  F.AA 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraph  6002 
of  FAA  Order  7400.9D  dated  September 
4,  1996,  and  effective  September  16, 
1996.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in     e  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E2  airspace  at 
Somerset.  KY.  An  automated  weather 
observing  system  has  been  installed  at 
the  Somerset-Pulaski  County-J.T. 
Wilson  Airport.  This  system  transmits 
the  required  weather  observations 
continuously  to  the  Indianapolis  Air 
Route  Traffic  Control  Center,  which  is 
the  controlling  facility  for  the  airport. 
Therefore,  the  airport  now  meets  the 
criteria  for  Class  E2  surface  area 
airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  .Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 


Authority:  49  V  S.C.  106(g):  40103,  40113. 
40120; EO 10854.  24  FR  9565. 3  CFR.  1959- 
1963  Comp  .  p   389;  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D.  .Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996.  and  effective 
September  16.  1996,  is  amended  as 
follows: 

Paragraph  8002     Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


ASO  KY  E2  Somerset.  KY  [New! 

.Somerset-Pulaski  County-I.T.  Wilson  Finld 
Airport.  KY 

(Lat.  37°03'17"  N.  long.  84=36'52'  W) 
Bowling  Green  VORT.AC 

(Lat.  36°55  43'  N.  long.  86=26'36"  W) 

Within  a  4-mile  radius  of  Somerset-Pulaski 

County-I.T  Wilson  Field  Airport. 

*         *         *  ♦  • 

issued  in  College  Park,  (ieorgia.  on  lanuarv 
14.1997. 

Wade  T.  Carpenter. 

Acting  Manager.  .-Mr  Traffic  Division, 
Southern  Region. 

(FR  Doc.  97-1782  Filed  1-23-97.  8;45  am] 
BILLING  CODE  49ia-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-251 

Establishment  of  Class  E  Airspace; 
Point  Lay  Long  Range  Radar  Site 
(LRRS),  AK 

AGENCY:  Federal  Aviation 
Administration  (F.AA).  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Point  Lay  LRRS,  .AK.  The 
development  of  non-directional  beacon 
(NDB)  and  Global  Positioning  System 
(GPS)  instrument  approaches  to  runwav 
(RWY)  O.T  at  Point  Lay  LRRS,  AK.  has 
made  this  action  necessary.  The 
Jntended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Point  Lay  LRRS  Airport.  AK. 

EFFECTIVE  DATE:  0901  UTC,  March  27. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  van  Haastert.  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
.Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 


UMI 


Federal  Register  /  Vol.  62.  No.  16  /  Friday.  January  24.  1997  /  Rules  and  Regulations  3605 


SUPPLEMENTARY  INFORMATION: 
History 

On  October  16,  1996,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  Airspace  at  Point  Lay  LRRS  was 
published  in  the  Federal  Register  (61 
FR  63878).  The  development  of  GPS  and 
NDB  instrument  approach  procedures  to 
RWY  05  at  Point  Lay  LRRS.  AK,  have 
made  this  action  necessary-. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposals  were 
received,  thus  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400. 9D,  dated  September  4. 
1996.  and  effective  September  16.  1996. 
Paragraph  6005  is  incorporated  by 
reference  in  14  CFR  71.1  (61  FR  48403; 
September  13,  1996),  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Point  Lay  LRRS,  AK.  to 
provide  controlled  airspace  extending 
upward  from  700  feet  AGL  for  aircraft 
executing  instrument  landing  and 
departing  procedures. 

The  Federal  Aviation  Administration 
has  determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  L'.S.C,  40103.  40113.  40120: 
E  O  10854.  24  FR  9565.  3  CFR   1959-1963 
Comp-.  p.  389;  49  U.S.C.  106(g);  14  CFK 
11  69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400  9D,  .Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996.  and  effective 
September  16.  1996.  is  amended  as 
follows; 


Paragraph  6005     Class  E  a)rspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth 


AAL  AK  E5  Point  Lay  LRRS,  AK  (Newl 
Point  Lav  LRRS  Airport.  AK 

(Lat  6'9°43'43'  N.  long.  163°0r02  '  W) 
Point  Lay  NDB 

(Lat.  69=4404"  .\.  long.  163''00  49    Wl 
YAZG.^  Waypoint 

(Lat-  69°14-27"  N,  long.  159'47'56"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  5-mile 
radius  of  the  Point  Lay  LRRS  Airport;  and 
that  airspace  extending  upward  from  the 
1 .200  feet  atx)ve  the  surface  within  5  miles 
north  and  6  miles  south  of  the  248°  bearing 
from  the  Point  Lay  NDB  extending  from  the 
6,5-m.ile  radius  to  1  7  miles  southwest,  and  4 
miles  either  side  of  a  line  from  Point  Lay 
NDB  to  Y.^ZGA  Waypoint. 
*  *  •  *  • 

Issued  in  .Anchorage,  AK,  on  January  15, 

1997, 

Willis  C.  Nelson, 

Manager.  Air  Traffic  Division.  Alaskan 
Region. 

|FR  Doc  97-1772  Filed  1-23-97.  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-24] 

Establishment  of  Class  E  Airspace; 
Klawock,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Klawock  Airport.  .^K.  The 
development  of  non-directional  beacon 
(NDB)  and  Global  Positioning  System 
(GPS)  instrument  approaches  to  runwav 


(RWY)  1  at  Klawock.  AK.  have  made 
this  action  necessary-.  The  mtended 
effect  of  this  action  is  to  provide 
adequate  contro.  .^d  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Klawock  Airpurt.  AK. 

EFFECTIVE  DATr    0901  LTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  System 
Management  Branch.  AAL-538,  Federal 
Aviation  Administration.  222  West  7th 
Avenue.  Box  14.  .Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863 

SUPPLEMENTARY  INFORMATION: 
History 

On  October  IB.  1996.  a  proposal  to 
amend  part  71  of  the  Federal  .Aviation 
Regulations  (14  CFR  part  "1)  to  establish 
Class  E  airspace  at  Klawock  was 
published  in  the  Federal  Register  161 
FR  53887),  The  development  of  NDB 
and  GPS  instrument  approach 
procedures  to  RWY  1  at  Klawock 
Airport,  AK,  have  made  this  action 
neces.sary. 

Interested  parties  were  united  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  F.A.A. 
No  comments  to  the  proposals  were 
received,  thus  the  rule  is  adopted  as 
written 

Thecoordin  .es  for  this  airspace 
docket  are  based  on  North  .American 
Datum  83  The  Class  E  airspace  areas 
designated  as  700.' 1200-foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400  9D.  dated  September  4. 
1996.  and  effective  September  16.  1996. 
Paragraph  6005  is  incorporated  bv 
reference  in  14  CFR  71.1  (61  FR  48403; 
September  13   1 996).  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  KlavvcH.k.  AK.  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
instrument  landing  and  departing 
procedures. 

The  Federal  Aviation  .Adnunistration 
has  determined  that  these  proposed 
regulations  only  involve  an  established 
bod\  of  te(  hnu  al  regulations  for  whii  h 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current   It.  therefore — (1)  is  not  a 
"signific;ant  regulatorv-  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  .Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U  S.C  40103.  40113,  40120; 
E.O.  10854,  24  FR  9565.  3  CFR.  195»-1963 
Comp..  p.  389.  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996.  is  amended  as 
follows. 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Klawock.  AK  (New) 

Klawock  .\irport.  .■\k 
(Lat.  55°34'45"  N.  long.  133''04'36"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  5-mile 
radius  of  the  Klawocic  .\irport.  and  that 
airsfwce  extending  upward  from  the  1.200 
feet  above  the  surface  within  6  5  miles 
northwest  and  8  miles  southeast  of  the  039° 
bearing  from  the  airp>ort  extending  from  the 
airport  to  6  5  miles  northeast  of  the  airport 
and  within  6.5  miles  northwest  and  8  miles 
southeast  of  the  219°  bearing  from  the  airpwarl 
extending  from  the  airport  to  25  miles 
southwest  of  the  airport. 
•         •         •         •         • 

Issued  in  .\nchorage,  AK.  on  January  15, 

1997 

Willis  C.  Nelson, 

Manager.  Air  Traffic  Division,  Alaskan 

Region 

|FR  Doc  97-1771  Filed  1-23-97;  8:45  am] 

BILUNG  COOE  4«1»-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-23] 

Revision  of  Class  E  Airspace; 
Savoonga,  AK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Savoonga  Airport,  AK.  The 
development  of  a  Global  Positioning 
System  (GPS)  instrument  approach  to 
runway  (RWY)  5  at  Savoonga.  AK,  has 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Savoonga  Airport,  AK. 
EFFECTIVE  DATE:  0901  UTC,  March  27, 
1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7lh 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  16,  1996,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Savoonga  was 
published  in  the  Federal  Register  (61 
FR  53876).  The  development  of  a  GPS 
instrument  approach  procedure  to  RWY 
5  at  Savoonga  Airport,  AK,  has  made 
this  action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposals  were 
received.  However,  the  proposal  was 
published  without  the  exclusion  of  the 
Gambell  Class  E  airspace.  The  last 
portion  of  the  airspace  description  has 
been  corrected  to  read:  "and  10  miles 
north  and  10  miles  south  of  the  110° 
bearing  from  the  Gambell  NDB/DME 
extending  from  12  miles  southeast  of  the 
Gambell  NDB/DME  to  33  miles 
southeast  of  the  Gambell  NDB/DME, 
excluding  that  airspace  within  Gambell, 
AK,  Class  E  airspace  area."  The  Federal 
Aviation  Administration  has 
determined  that  these  changes  are 
editorial  in  nature  and  will  not  increase 
the  scope  of  this  rule.  Except  for  the 
non-substantive  changes  just  discussed, 
the  rule  is  adopted  as  written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 


areas  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D,  dated  September  4. 
1996,  and  effective  September  16,  1996. 
Paragraph  6005  is  incorporated  by 
reference  in  14  CFR  71.1  (61  FR  48403; 
September  13,  1996).  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order.  * 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Savoonga,  AK,  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
instrument  landing  and  departing 
procedures. 

The  Federal  Aviation  Administration 
has  determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U  S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR.  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 


UMI 
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AAL  AK  E5  Savoonga.  AK  [Revised] 

Savoonga  Airport.  .Ak 

(Lat.  63°4rir\.  long.  1  70'29'33- VV) 
Kukuliak  VOR/DME 

(Lat.  b3°4r32"N.  long.  •170°2812- \V) 
Gambell  NDB/DME 

(Lat.  b3=46'55"  N,  long.  1"]'44  12    \Vi 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Savoonga  Airport  and  within  3 
miles  each  side  of  the  059"'  radial  of  the 
Kululiak  VOR/DME  extendmg  from  the  6.4- 
mile  radius  to  14.3  miles  from  the  airport; 
and  that  airspace  extending  upward  from 
1  200  feet  above  the  surface  within  1 5  miles 
of  the  airport  extending  clockwise  from  the 
Kukuliak  VOR'DME  298=  radial  to  the  023° 
radial  of  the  VOR/DME.  and  within  20  miles 
of  the  airport  extending  clockwise  from  the 
Kukuliak' VOR/DME  023=  radial  to  the  059= 
radial  of  the  VOR/D.ME.  and  4  miles  each 
side  of  the  110°  bearing  from  the  Gambell 
NDB/D.ME  extending  from  the  NDB/DME  to 
12  miles  southeast  of  the  Gambell  NDB/DME. 
and  10  miles  north  and  10  miles  south  of  the 
1 10°  bearing  from  the  Gambell  NDB/DME 
extending  from  12  miles  southeast  of  the 
Gambell  NDB/DME  to  33  miles  southeast  of 
the  Gambell  NDB/DME.  excluding  that 
airspace  within  Gambell.  .^K.  Class  E 
airspace  area. 
•         ♦         •  ♦  • 

Issued  in  Anchorage.  AK.  on  ianuar\'  15. 
1997 

Willis  C.  Nelson, 

Manager.  Air  Traffic  Division.  Alasi^nn 
Region 

|FR  Doc.  97-1770  Filed  1-23-97;  8;45  amj 
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14CFRPart71 

[Airspace  Docket  No.  9&-AAL-22] 

Revision  of  Class  E  Airspace;  Ambler, 
AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Ambler  Airport.  AK.  The 
development  of  a  Global  Positioning 
System  (GPS)  instrument  approach  to 
runway  (RWY)  36  at  Ambler.  AK,  has 
made  this  action  necessarv.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Ambler  Airport,  AK. 

EFFECTIVE  DATE:  0901  LJTC.  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  van  Haastert,  System 
Management  Branch,  AAL- .538,  Federal 


Aviation  Administration.  222  West  7th 
Avenue.  Box  14.  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPLEMENTARY  INFORMATION: 
Histor>' 

On  October  16.  1996.  a  proposal  to 
amend  part  71  of  the  Federal  A\iation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Ambler  was 
published  in  the  Federal  Register  (61 
FR  53879).  The  development  of  a  GPS 
instrument  approach  procedure  to  RWY 
36  at  Ambler  Airport,  AK,  has  made  this 
action  necessarv 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received,  thus  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  .American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400. 9D.  dated  September  4. 
1996.  and  effective  September  16.  1996. 
Paragraph  6005  is  incorporated  bv 
reference  in  14  CFR  71.1  (61  FR  48403: 
September  13.  1996).  The  Class  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 


This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Ambler.  AK.  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
instrument  landing  and  departing 
procedures 

The  Federal  Aviation  Administration 
has  determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:'  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

.Airspace.  Incorporation  by  reference. 
Navigation  (airj. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority;  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854.  24  FR  9565.  3  CFR.  1959-1963 
Comp  .  p  389;  49  U.S.C.  106(g):  14  CFR 
11  69. 

§71.1     [Amended] 

2.  The  incorporation  b\  reference  in 
14  CFR  71.1  ot  Federal  Aviation 
Administration  Order  7400  9D.  .Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16   1996.  is  amended  as 
follows: 


Paragraph  6005     Ciass  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5     Ambler.  AK  [Revi.sed] 

Ambler  Airport  .AK 

(Lat.  67=06  22    N.  long.  157=51'  13" 
W) 
Ambler  NDB 

(Lat.  67=  06'  24"  N.  long.  1 57'  51'  29"  W) 
DESOY 

(Lat  66°  20'  57"  N.  long.  158°  54'  51  '  W) 
lELLE 

(Lat  66°  51'  40"  N.  long.  158°  55'  07"  W) 
PIKFE 

(Lat.  66°  56' 52"  N.  long   158=01    13"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surf   :e  within  a  6.3-mile 
radius  of  the  Ambler  Airport  and  within  3.5 
miles  each  side  of  the  1 93=  bearing  of  the 
.Ambler  NDB  extending  from  the  6  3-mile 
radius  to  7.2  miles  southwest  of  the  airport: 
and  that  airspace  extending  upward  from 
1.200  feet  above  the  surface  within  4  miles 
west  and  8  miles  east  of  the  Ambler  NDB 
193=  bearing  extending  from  the  NDB  to  16 
miles  southwest  of  the  NDB.  and  4  miles 
either  side  of  a  line  from  DESOY  to  PIKFE. 
and  4  miles  either  side  of  a  line  from  fELLE 
to  PIKFE 
*  •  •  *  * 

Issued  in  Anchorage.  AK.  on  January  15. 

199- 

Willis  C.  NeLson, 

Manager,  .^.r  Traffic  Division,  Alaskan 

Hegipn 

iPR  Doc  97-1  769  Filed  1-23-97.  8:45  am) 
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14CFRPart71 

[Airspace  Docket  No.  96-AAL-21] 

Establishment  of  Class  E  Airspace; 
Koyuk.  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  mle. 

summary:  This  action  establishes  Class 
E  airspace  at  Koyuk  Airport,  AK.  The 
development  of  non-directional  beacon 
INDB)  instrument  approach  to  runway 
(RVVY)  36  at  Koyuk.  AK.  has  made  this 
action  nec.essary.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Kovuk  Airport, 
AK 

EFFECTIVE  DATE:  0901  UTC,  March  27. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert.  System 
Management  Branch,  .■\.AL-538.  Federal 
Aviation  Administration.  222  West  7th 
Avenue.  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  16,  1996.  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Kovuk  was  published 
in  the  Federal  Register  (61  FR  53882). 
The  development  of  a  NDB  instrument 
approach  procedure  to  RVVY  36  at 
Koyuk  Airport.  .AK.  has  made  this 
action  necessary 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  bv  submitting  written 
comments  on  the  proposal  to  the  F.^A. 
No  comments  to  the  proposals  were 
received,  thus  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  .American 
Datum  83.  The  Class  E  airspace  areas 
designated  as  700/1200  foot  transition 
areas  are  published  in  paragraph  6005  of 
FAA  Order  7400. 9D.  dated  September  4, 
1996.  and  effective  September  16.  1996. 
Paragraph  6005  is  incorporated  bv 
reference  in  14  CFR  711  (61  FR  48403. 
September  13.  19961  The  Cla.ss  E 
airspace  designations  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace 
located  at  Koyuk.  .'\K,  to  provide 
controlled  airspace  extending  upward 


from  700  feet  AGL  for  aircraft  executing 
instrument  landing  and  departing 
procedures. 

The  Federal  Aviation  Administration 
has  determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Autliority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854,  24  FR  9565,  3  CFR.  1959-1963 
Comp.,  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996,  and  effective 
September  16.  1996.  is  amended  as 
follows: 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5     Koyuk.  AK  jNewl 

Kovuk  Airport.  ,AK 

(Lat.  64°  56-  02  ■  N,  long.  161°  09'  29  "  VV) 
Koyuk  NDB.  AK 

(Lat.  64°  55'  55'  N.  long.  161°  08'  52"  W) 
Norton  Bay  NDB,  AK 

(Lat.  64°  41'  46"  N,  long.  162°  03'  47"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9-mile  radius 
of  the  Koyuk  Airport  and  4  miles  west  and 
8  miles  east  of  the  210°  bearing  from  the 
Koyuk  NDB  extending  from  the  9-mile  radius 


to  17  miles  southwest  of  the  airport,  and  that 
airspace  extending  upward  from  the  1,200 
feet  above  the  surface  within  5  miles 
eitherside  of  the  Koyuk  NDB  210°  bearing 
extending  from  the  NDB  to  30  miles 
southwest  of  the  NDB  and  4,5  miles  either 
side  of  the  line  between  Norton  Bay  NDB  and 
Kovuk  NDB  and  within  20  miles  of  the 
Koyuk  Airport  extending  clockwise  from  the 
140°  bearin,",  to  the  210°  bearing  of  the  NDB. 
***** 

Issued  in  Anchorage.  AK.  on  January  15, 
1997. 
Willis  C.  Nelson. 

Manager.  Air  Traffic  Division.  Alaskan 

Region. 

[FR  Doc  97-1768  Filed  1-23-97;  8:45  ami 

BILLING  CODE  4910-13-P 


Coast  Guard 

33  CFR  Part  100 

[CGD07-96-074] 

RIN2115-AE46 

Special  Local  Regulations; 
Hillsborough  Bay;  Tampa,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Temporary  special  local 
regulations  are  being  established  for  the 
Gasparilla  Marine  Parade  in 
Hillsborough  Bay.  Tampa,  Florida.  This 
event  will  be  held  on  Saturday, 
February  1,  1997,  between  10  a.m. 
Eastern  Standard  Time  (EST)  and  1:30 
p.m.  EST.  During  the  event,  there  will 
be  approximately  750  participants  and 
over  200  spectator  craft.  The  resulting 
congestion  of  navigable  channels  creates 
an  extra  or  unusual  hazard.  Therefore, 
these  regulations  are  necessary  to 
provide  for  the  safety  of  life  on  the 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  These  regulations 
become  effective  at  9  a.m.  EST  and 
terminate  at  2:30  p.m.  EST  on  Februarv 
1,1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Tom  Stuhlreyer.  Project  Officer. 
Coast  Guard  Group  St.  Petersburg,  FL  at 
(813)824-7533. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  §552.  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  these  regulations  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  application  to 
hold  the  event  was  not  received  with 
sufficient  time  remaining  to  publish  a 
proposed  rule  in  advance  of  the  event  or 
to  provide  for  a  delayed  effective  date. 


UMI 
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Discussion  of  Regulations 

Temporary  special  local  regulations 
are  being  established  for  the  Gasparilla 
Marine  Parade  in  Hillsborough  Bay. 
Tampa.  Florida.  This  event  will  be  held 
on  Saturday.  Februarv  1.  1997,  between 
10  a.m.  Eastern  Standard  Time  (EST) 
and  1:30  p.m.  EST.  These  regulations 
are  needed  to  provide  for  the  safety  of 
life,  to  protect  vessels  participating  in 
the  parade,  and  to  protect  marine 
mammals  during  the  Gasparilla  Marine 
Parade.  There  will  be  approximatelv  750 
participants,  afloat  and  ashore, 
participating  in  the  marine  parade.  Also, 
200-400  spectator  craft  are  expected. 
The  resulting  congestion  of  navigable 
waters. 

These  regulations  establish  a 
regulated  area  in  Hillsborough  Bay. 
which  consists  of  all  waters  east  of  a 
line  drawn  from  Gadsen  Point  ^outh  to 
E.G.  Simmons  Park,  at  position  27-44.8 
N.  082-28  3  W.  then  to  the  northern  end 
of  Hillsborough  Bay.  All  coordinates 
referenced  use  Datum;  NAD  1983. 
.'\dditionally.  the  regulated  area 
includes  the  followmg.  in  their  entirelv: 
Hillsborough  Cut  "D"  Channel. 
Sparkman  Channel.  Ybor  Channel. 
Seddon  Channel  and  the  Hillsborough 
River  south  of  the  Cass  Street  Bridge. 

Entry  into  the  regulated  area  is  closed 
to  all  commercial  marine  traffic  from  10 
a.m.  EST  to  2:30  p.m.  EST  on  Februarv 
1,  1997.  The  regulated  area  is  an  idle 
speed,  "no  wake"  zone.  All  vessels 
within  the  regulated  area  shall  stav  clear 
of  and  give  wav  to  all  vessels  in  parade 
formation  in  the  Gasparilla  Marine 
Parade.  When  within  the  marked 
channels  of  the  parade  route,  vessels 
participating  in  the  Gasparillas  Marine 
Parade  may  not  exceed  the  minimum 
speed  necessarv  to  maintain  steerage.  Jet 
skis  and  vessels  without  mechanical 
propulsion  are  prohibited  from  the 
parade  route.  Northbound  vessels  of 
length  in  excess  of  80  feel  and  without 
mooring  arrangements  make  prior  to 
Februar\'  1.  1997  are  prohibited  from 
entering  Seddon  Channel,  unless  the 
vessel  is  officially  entered  in  the 
Gasparilla  Marine  Parade.  .■Ml 
northbound  vessels,  not  officially 
entered  in  the  Gasparilla  Marine  Parade, 
in  excess  of  80  feet  without  prior 
mooring  arrangements  must  use  the 
alternate  route  through  Sparkman 
Channel. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(f)  of  that 
order.  It  has  been  exempted  from  review 


by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
Februar>-  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
action  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulated  policies  and 
procedures  of  DOT  is  iinnecessarv.  The 
regulated  area  encompasses  a  limited 
area  and  entry  into  this  area  will  be 
prohibited  for  onlv  ,=i' .;  hours  on  the  dav 
of  the  event 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  s>^q).  the  Coast  Guard 
must  consider  whether  this  rulemaking 
will  ha\e  a  significant  impict  on  a 
substantial  number  of  small  entities, 
"Small  entities"  include  independentlv 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  Section  3  of 
the  Small  Business  Act  {\5  U.S.C.  632). 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  of  the  Reguiaton,- 
Flexibility  Act  (5  U.S.C.  601  ei  seq]  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulated 
area  encompasses  a  limited  area  and 
will  be  in  effect  for  only  5'  ^  hours  on 
the  day  of  the  event. 

Collection  of  Information 

These  regulations  contain  no 
coUection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 

U.S.C.  3501  Pt  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action 
consistent  with  Section  2.B.2.  of 
Commandant  Instruction  M16475.1B. 
(as  revi.sed  by  59  FR  38654.  July  29. 
1994).  In  accordance  with  that 
instruction  section  2.B,4,g  and  2.B.5.. 
this  action  has  been  environmentally 
assessed  (EA  completed),  and  the  Coast 
Guard  has  concluded  that  it  will  not 
significantly  affect  the  quality  of  the 
human  environment.  An  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  and  are 
available  for  inspection  and  copying. 


Specifically,  the  Coast  Guard  has 
consulted  with  the  LIS  Fish  and 
Wildlife  Service,  the  Florida 
Department  of  F  ivironmental 
Protection,  and  ihe  National  Marine 
Fisheries  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  jeopardize  the  continued  existence 
of  protected  species.  As  a  (.ondition  to 
this  permit,  the  applicant  is  required  to 
educate  the  operators  of  spectator  craft 
and  parade  participants  regarding  the 
possible  presence  of  manatees  and  the 
appropriate  precautions  to  take  if  the 
animals  are  sighted. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (waterj, 
Reporting  and  recordkeeping 
requirements,  Watenvavs, 

Temporar\  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  Part  100  of 
Title  33.  Code  of  Federal  Regulations,  as 
follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

PART  100— [AMENDED] 

Aulhoritv:  33  U.S.C.  1233:  49  CFR  1.46  and 

33  CFR  lods.-i, 

2.  A  temporarv'  section  100.35  T96- 
074  is  added  to  read  as  follows: 

§  100.35  T96-074     Hillslxjrough  Bay; 
Tampa,  FL. 

la.)  Hfgiilated  An^a.  A  regulated  area  is 
established  in  Hillsborough  Bay,  which 
consists  of  all  waters  east  of  a  line 
drawn  from  Gadsen  Point  south  to  E.  G. 
Simmons  Park,  at  position  27-44.8  N, 
082-28.3  W.  then  to  the  northern  end  of 
Hillsborough  Bay.  All  coordinates 
referenced  use  Datum:  NAD  1983. 
Additionally,  the  regulated  area 
includes  the  following,  in  their  entirety: 
Hillsborough  Cut  "D"  Channel, 
Sparkman  Channel.  Ybor  Channel. 
Seddon  Channel  and  the  Hillsborough 
River  south  of  the  Cass  Street  Bridge. 

(b)  Special  Local  Regulations. 

(1)  Entry  into  the  regulated  area  is 
closed  to  all  commercial  marine  traffic 
from  10  a.m.  EST  to  2:30  p.m.  EST  on 
Februarv-  1.  1997. 

(2)  The  regulated  area  is  an  idle 
speed,  "no  wake" zone. 

(3)  All  vessels  within  the  regulated 
area  shall  stay  clear  of  and  give  wav  to 
all  vessels  in  parade  formation  in  the 
Gasparilla  Marine  Parade. 

(4)  When  within  the  marked  channels 
of  the  parade  route,  vessels  participating 
in  the  Gasparilla  Marine  Parade  may  not 
exceed  the  minimum  speed  necessary-  to 
maintain  steerage. 
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(5)  Jet  skis  and  vessels  without 
mechanical  propulsion  are  prohibited 
from  the  parade  route. 

(6)  Northbound  vessels  of  length  in 
excess  of  80  feet  and  without  mooring 
arrangements  made  pnur  to  February  1. 
1997  are  prohibited  from  entering 
Seddon  Channel,  unless  the  vessel  is 
officiallv  entered  in  the  Gasparilla 
Marine  Parade  .Ml  northbound  vessels, 
not  officially  entered  in  the  Gasparilla 
Marine  Parade,  in  e.xcess  of  80  feet 
without  prior  mooring  arrangements 
must  use  the  alternate  route  through 
Sparkman  Channel. 

(cl  Effective  Date.  This  regulation 
becomes  effective  at  9  a.m.  EST  and 
terminates  at  2:30  p.m.  EST  on  February 
1.  1997. 

Dated;  January  2.  1997. 
R.C.  Olsen,  Jr., 

Captain  i'S.  Ccxjst  Guard.  Acting 
Commander.  .Seventh  Coast  Guard  District. 
lFRD<x    97-1797  Filed  1-23-97:  8:45  am) 
BILUNG  CODE  4910-14-M 


33  CFR  Parts  154  and  156 

[CGD  9J-056] 
RIN2115-AE59 

Facilities  Transferring  Oil  or 
Hazardous  Materials  in  Bulk 

agency:  Coast  Guard.  DOT 
ACTION:  Correction  to  final  rule. 


summary:  On  August  8,  1996.  the  Coast 
Guard  published  a  final  rule  revising  the 
regulations  covering  facilities 
transferring  oil  or  hazardous  materials 
in  bulk.  Following  issuance  of  the  final 
rule,  the  Coast  Guard  received 
comments  e.xpressing  confusion  over 
the  definition  of  "marine  transfer  area" 
in  the  final  rule  Because  the  intent  was 
to  update  and  clanf\'  the  current 
regulations,  and  the  public  has  concerns 
about  the  clarity  of  this  definition,  the 
Coast  Guard  is  correcting  the  definition 
of  "marine  transfer  area". 
DATES:  This  regulation  becomes 
effective  on  Februar\-  5.  199^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  John  W. 
Farthing.  Office  of  Comphance,  (202) 
267-0505. 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  page  41458  of  the  final 
rule  published  on  August  8.  1996  (61  FR 
41452).  first  column,  in  the  text  of 
§  154.105.  in  the  definition  of  "Marine 
transfer  area"  line  8,  the  words  "around 
the  bulk  storage  tank"  are  deleted  and 
at  line  9,  the  words  "or  49  CFR  195. 264" 
are  added  immediately  following  the 
words  "40  CFR  112  7"  and  immediately 
before  the  word  "inland". 


Dated:  January  15. 1997. 
J.C.  Card. 

Bear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
iPR  Doc.  97-1750  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  4aiO-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 
RIN  2900-AH90 

Loan  Guaranty:  Limitation  on  Discount 
Points  Financed  in  Connection  With 
Interest  Rate  Reduction  Refinancing 
Loans 

AGENCY:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule,  without  change,  an  interim 
final  rule  that  amends  VA's  loan 
guaranty  regulations  concerning  points 
allowed  to  be  included  in  Interest  Rate 
Reduction  Refinancing  Loans  This  rule 
limits  to  two  the  amount  of  discount 
points  that  may  be  included  in  the  loan. 
This  rule  is  necessary  to  help  ensure 
that  veterans  are  not  overcharged  with 
excessive  points  and  to  protect  the 
Government  against  the  danger  of 
overinflated  loans. 
EFFECTIVE  DATE:  January  24.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Caden.  Assistant  Director  for 
Loan  Policy  (264).  Loan  Guaranty 
Service.  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  .'Kvenue, 
Washington.  DC  20420,  (202)  273-7368. 
SUPPLEMENTARY  INFORMATION:  On 
Februan,'  28.  1996,  VA  published  in  the 
Federal  Register  (6 1  FR    4 1 4 )  an 
interim  final  rule  with  request  for 
comments.  The  rule  amended  VA's  loan 
guaranty  regulations  by  limiting  to  two 
the  amount  of  points  that  may  be 
included  in  VA-guaranteed  Interest  Rate 
Reduction  Refinancing  Loans  (IRRRLs). 
We  requested  that  comments  on  the 
interim  final  rule  be  submitted  on  or 
before  April  29.  1996.  We  received  5 
comments:  from  lenders,  lender 
employees,  and  associations 
representing  both  veterans  and  lenders. 

The  first  commenter,  a  lender  trade 
organization,  observed  that  while  VA 
had  appropriately  responded  to  an 
abusive  practice,  the  establishment  of  a 
point  ceiling  still  introduced  an 
artificial  limitation  in  the  marketplace. 
This  commenter  asserted  that  lenders 


must  be  able  to  react  quickly  to  swings 
in  mortgage  interest  rates.  The 
commenter  further  asserted  that  one 
mechanism  used  to  accomplish  this  is 
the  use  of  points,  especially  in  a 
scenario  where  interest  rates  are 
changing  rapidly.  The  commenter 
suggested  that  VA  establish  a 
mechanism  to  increase  the  two-point 
ceiling  in  times  of  significant  changes  in 
the  mortgage  marketplace. 

The  second  commenter.  also  a  lender 
trade  organization,  noted  that  the  rule 
would  prohibit  certain  transactions  that 
are  beneficial  to  veterans,  i.e..  the 
practice  of  permitting  a  veteran  to  "buy 
down"  the  interest  rate.  The  commenter 
further  asserted  that  often  the  number  of 
points  charged  in  these  cases  is  more 
than  two  and  that  allowing  the  veteran 
to  take  advantage  of  this  option  affords 
the  veteran  the  fullest  flexibility  in  the 
trade-off  between  interest  rate  and 
points.  The  commenter  suggested  that 
instead  of  limiting  the  number  of  points 
that  can  be  financed.  VA  adopt  an 
approach  that  limits  the  loan-to-value 
ratio  (LT\')  of  the  loan,  noting  that 
lenders  routinely  determine  and 
consider  LTVs  as  part  of  the 
underwriting  process.  The  commenter 
suggested  VA  combine  an  LTV  limit 
with  a  prohibition  on  increasing  the 
monthly  payment,  and  thereby  limit  the 
Government's  risk  in  a  less  restrictive 
fashion. 

The  third  commenter  also  thought 
that  the  rule  was  too  restrictive,  and 
suggested  that  VA  allow  lenders  who  set 
points  in  a  responsible  and  competitive 
manner  be  allowed  to  continue  to 
finance  more  than  two  points.  The 
commenter  asserted  that  VA  should  stop 
doing  business  with  lenders  found  to  be 
charging  excessive  discount  points.  This 
commenter  also  argued  that  lenders  and 
borrowers  need  the  availability  of 
several  pricing  options,  and  that 
otherwise,  when  rates  begin  rising, 
lenders  could  be  forced  to  charge  a  rate 
that  was  unacceptably  high  to  the 
veteran  and  higher  than  it  needed  to  be. 

The  fourth  commenter.  a  lender 
employee,  argued  that  a  case  could  be 
made  for  a  limit  of  one  point  financed 
in  the  loan.  The  fifth  comment  was  from 
an  organization  representing  veterans. 
The  commenter  asserted  that  many 
veterans  needing  to  refinance  their 
mortgages  lack  tlie  cash  that  would  be 
needed  to  pay  excess  points,  and. 
therefore,  by  limiting  their  ability  to 
finance  points,  we  are  effectively  forcing 
them  to  take  a  higher  rate  than  they 
would  otherwise  be  able  to  obtain  if 
they  were  permitted  to  finance  a  greater 
amount  of  points. 

The  suggestion  that  VA  base  its 
decision  on  how  many  points  may  be 
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added  into  the  loan  on  the  Loan  to 
Value  Ratio  (LTV)  does  address  the 
question  of  risk.  However,  in  order  to 
determine  LTV  an  appraisal  must  be 
performed.  One  of  the  cornerstones  of 
the  IRRRL  program  is  that  an  appraisal 
is  not  needed.  If  appraisals  were 
required  on  IRRRLs  the  cost  to  veterans 
would  increase,  on  average,  by  more 
than  S3no  per  transaction  (added  into 
the  loan)  and  the  time  needed  to  close 
the  loan  would  be  increased  by  up  to 
three  weeks.  In  light  of  the  fact  that  we 
believe  IRRRLs  were  intended  to 
"streamline"  refinances,  we  do  not 
believe  that  the  requirement  ot  an 
appraisal  is  desirable  or  appropriate. 

When  the  legislation  which 
authorized  the  IRRRL  program  was 
considered  by  the  Congress  in  1980. 
interest  rates  had  recently  been  as  high 
as  14  percent.  Prior  to  April  1979. 
interest  rates  on  \'A  home  loans  had 
never  reat.hed  ID  percent.  The  purpose 
of  the  IRRRL  was,  and  is.  to  allow 
veterans  to  make  better  use  of  their 
home  loan  benefit  by  taking  advantage 
of  reduced  market  interest  rates.  The 
program  was  not  designed  to  allow 
veterans  to  artificially  buy  down  the 
interest  rate  by  including  increased 
points  in  the  loan.  Instead  it  was  to 
assist  \eterans  who  obtained  \'A  loans 
during  periods  of  high  interest  rates  to 
lower  those  rates,  and  consequently 
their  monthly  mortgage  payments,  when 
market  rates  returned  to  more 
reasonable  levels.  It  has  also  been 
suggested  that  VA  allow  lenders  who  set 
points  in  a  "responsible  and 
competitive  manner"  to  continue 
financing  more  than  two  points  and  stop 
doing  business  with  lenders  found  to  be 
charging  excessive  discount  points.  We 
do  not  believe  it  is  feasible  to  attempt 
to  administer  such  an  imprecise 
standard,  both  for  individual  loans  and 
for  determining  which  lenders  would  be 
permitted  to  continue  participating  in 
the  \'.\  program. 

Obviously,  the  fullest  flexibility 
would  allow  for  veterans  to  include  any 
amount  of  points  in  the  loan.  However, 
the  provisions  of  38  L'  S.C. 
3710(e)(l)(C)(i)  which  allow  VA  to  limit 
the  points  included  "in  a  loan  indicate 
that  other  factors  may  be  more 
important.  We  believe  that  a  limit  of  two 
points  in  the  loan  amount  provides  the 
appropriate  balance  needed  to  provide 
flexibility  with  respect  to  amounts  of 
points,  to  protect  veterans  against 
overcharging  with  excessive  points,  and 
to  protect  the  Government  against 
overinflated  loans. 

We  understand  and  have  considered 
the  concerns  of  the  commenters. 
However,  we  are  not  persuaded  that  any 
of  the  alternate  approaches  would  be  a 


satisfactory  solution  to  the  problem. 
None  of  the  proposed  alternatives  offers 
a  simpler  alternati\'e  which  affords  the 
same  degree  of  protection  to  \eterans 
and  the  Government.  The  suggested 
alternative  approaches  would  introduce 
new  complications  in  the  form  of 
adjustable  point  (.eilings.  LT\'  ceilings, 
and  new  prohibitions  on  the  size  of  the 
monthly  pavment.  We  prefer  to  retain 
the  streamlined  approach  for  these  loans 
that  made  them  so  popular  in  the  first 
place. 

We  would  also  like  to  clarify  a  point 
of  possible  confusion.  A  number  of 
lenders  contacted  VA  by  telephone  in 
response  to  this  action  to  inquire 
whether  the  two-point  limit  included 
the  origination  fee  as  one  of  the  two 
allowable  points.  The  answer  is  no. 
Under  38  CFR  36.4312,  a  lender  making 
a  VA  guaranteed  loan  is  authorized  U< 
collect  an  "origination  fee"  of  up  to  cne 
percent  of  the  loan  amount  as 
compensation  for  the  miscellaneous  rost 
of  originating  a  loan.  This  fee  is  sepai  ite 
and  apart  from  the  charging  of  discount 
points,  and  can  be  included  in  the  lo  m 
amount  on  an  IRRRL  as  an  allowable 
charge 

\'A  appreciates  the  interest  of  the 
commenters  and  thanks  them  for  their 
thoughtful  remarks. 

Becau.se  no  notice  of  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  interim  final 
rule,  no  regulatory  flexibility  analysis  is 
required  under  the  Regulatorv 
Flexibility  Act  (.5  U.S.C.  601-612). 

Based  on  the  rationale  set  forth  in  the 
interim  rule  document  amending  38 
CVR  part  36  which  was  published  at  61 
FR  -414  on  February  28.  1996,  we  are 
adopting  the  provisions  of  the  interim 
rule  as  a  final  nile  without  change. 

.Appnived:  Octot)er  9.  1996. 
Jesse  Brown, 

Sfirftiin-  of  Veterans  Affairs. 

|FR  Dor,.  97-1656  Filed  1-23-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 

[FRL-5677-5] 

Alabama;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  on 

the  State  of  Alabama's  application  for 

final  approval. 


SUMMARY:  The  State  of  Alabama  has 
applied  for  approval  of  its  underground 


storage  tank  program  for  petroleum  and 
hazardous  substances  under  subtitle  I  of 
the  Resource  Conservation  and 
Recoverv'  Ai !  (RCR-M.  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Alabama's  application  and 
has  reached  a  final  determination  that 
Alabama's  underground  storage  tank 
program  for  petroleum  and  hazardous 
substances  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
approval.  Thus.  EPA  is  granting  final 
approval  to  the  State  of  Alabama  to 
operate  its  underground  storage  tank 
program  for  petroleum  and  hazardous 
substances. 

EFFECTIVE  DATE:  Final  approval  for  the 
State  of  Alabama  shall  be  effective  at 
1;00  pm  Eastern  Standard  Time  on 
March  25.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
lohn  K.  Mason.  Chief.  Underground 
Storage  Tank  Section.  U.S.  EPA,  Region 
4.  Atlanta  Federal  Center.  100  Alabama 
Street  S.W..  Atlanta,  Georgia  30303, 
phone  number:  (404)  562-9441. 

SUPPLEMENTARY  INFORMATION; 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
authorizes  the  Environmental  Protection 
Agency  (EPA)  to  approve  State 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the  federal 
underground  storage  tank  (UST) 
program.  To  qualify  for  final 
authorization,  a  state's  program  must: 
(1)  be  "no  less  stringent"  than  the 
federal  program  for  the  seven  elements 
set  forth  at  RCRA  Section  9004(a)  (1) 
through  (7);  and  (2)  provide  for  adequate 
enforcement  of  compliance  with  UST 
standards  of  RCRA  Section  9004(a). 

On  )uly  26.  1994,  the  State  of 
Alabama  submitted  an  official 
application  to  obtain  final  program 
approval  to  administer  the  underground 
storage  tank  program  for  petroleum  and 
hazardous  substances.  On  October  4. 
1996.  EPA  published  a  tentative 
decision  announcing  its  intent  to  grant 
Alabama  final  approval.  Further 
background  on  the  tentative  decision  to 
grant  approval  appears  at  61  FR  51875. 
October  4.  1996. 

Along  with  the  tentative 
determination.  EPA  announced  the 
availabilitv  of  the  application  for  public 
comment  and  the  date  of  a  public 
hearing  on  the  application   EP.-\ 
requested  advance  notice  for  testimony 
and  reserved  the  right  to  cancel  the 
public  hearing  for  lack  of  public 
interest  Since  there  was  no  public 
request,  the  public  hearing  was 
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cancelled.  No  public  comments  were 
received  regarding  EPA's  approval  of 
Alabama's  underground  storage  tank 
program. 

Tne  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  federal  program  and  are 
not  part  of  the  approved  program;  (1) 
Code  of  Alabama,  1975,  Title  22, 
Chapter  36.  Section  5,  insofar  as  it  refers 
to  tank  regulation  fees;  and.  Section  7. 
insofar  as  it  refers  to  rules  and 
regulations  to  estabhsh  and  protect 
wellhead  areas  from  contaminants;  and 
(2)  Alabama  Department  of 
Environmental  Management 
Administrative  Code  Section  335-6-15- 
.05.  only  insofar  as  it  requires 
notification  of  all  underground  storage 
tank  systems  including  those  taken  out 
of  operation  on  or  before  Ianuar\'  1, 
1974:  Section  335-16-15-. 45,  insofar  as 
it  requires  underground  storage  tank 
regulation  fees;  and  Section  335-6-15- 
.47.  insofar  as  it  refers  to  financial 
responsibility  for  hazardous  substance 
underground  storage  tank  systems. 

The  State  of  Alabama  is  not  approved 
to  operate  the  underground  storage  tank 
program  on  Indian  lands  within  the 
state's  borders. 

B.  Decision 

I  conclude  that  the  State  of  Alabama's 
application  for  final  program  approval 
meets  all  of  the  statutory-  and  regulatorv" 
requirements  established  by  Subtitle  I  of 
RCRA.  Accordingly.  Alabama  is  granted 
final  approval  to  operate  its 
underground  storage  tank  program  for 
petroleum  and  hazardous  substances. 
The  State  of  Alabama  now  has  the 
responsibihty  for  managing  all  regulated 
underground  storage  tank  facilities 
within  its  border  and  carrying  out  all 
aspects  of  the  underground  storage  tank 
program  except  with  regard  to  Indian 
lands  where  EPA  will  liave  regulatory 
authority.  Alabama  also  has  primacy 
enforcement  responsibilitv.  although 
EPA  retains  the  right  to  conduct 
enforcement  actions  under  section  9006 
of  RCFL^. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
have  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  PL  104- 
4,  establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  certain 
regulatory'  actions  on  state,  local,  and 
tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 


the  UMRA.  EPA  generally  must  prepare 
a  wTitten  statement  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  and  final  niles  with  federal 
mandates,  as  defined  by  the  UMRA.  that 
may  result  in  expenditures  to  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 
The  section  202  and  205  requirements 
do  not  apply  to  today's  action  because 
it  is  not  a  "federal  mandate  "  and 
because  it  does  not  impose  annual  costs 
of  $100  million  or  more. 

Today's  rule  contains  no  federal 
mandates  for  state,  local  or  tribal 
governments  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  state,  local  or 
tribal  governments  or  the  private  sector 
because  the  requirements  of  the  State  of 
Alabama's  program  are  already  imposed 
by  the  State  and  subject  to  state  law. 
Second,  the  Act  also  generally  excludes 
from  the  definition  of  a  "federal 
mandate"  duties  that  arise  from 
participation  in  a  voluntary  federal 
program.  Alabama's  participation  in  an 
authorized  UST  program  is  voluntary. 

Even  if  today's  rule  did  contain  a 
federal  mandate,  this  rule  will  not  result 
in  annual  expenditures  of  $100  million 
or  more  for  state,  local,  and/or  tribal 
goverrunents  in  the  aggregate,  or  the 
private  sector  Costs  to  state,  local  and/ 
or  tribal  governments  already  exist 
under  the  State  of  Alabama's  program, 
and  today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  state 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  although  small 
governments  may  own  and/or  operate 
USTs,  they  are  already  subject  to  the 
regulatory  requirements  under  existing 
State  law  which  are  being  authorized  by 
EPA.  and,  thus,  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  own  and/or  operate  USTs 
are  already  subject  to  the  regulatory 
requirements  under  existing  State  law 
which  are  being  authorized  by  EPA. 
EPA's  authorization  does  not  impose 
any  additional  burdens  on  these  small 
entities.  This  is  because  EPA's 
authorization  would  simply  result  in  an 
administrative  change,  rather  than  result 
in  a  change  in  the  substantive 
requirements  imposed  on  small  entities. 

Therefore.  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibihty  Act.  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b).  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  approves 
regulatory  requirements  under  existing 
state  law  to  which  small  entities  are 
already  subject.  It  does  not  impose  any 
new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibihty  cuialysis. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  materials.  State  program 
approval.  Underground  storage  tanks. 

Authority 

This  notice  is  issued  under  the 
authority  of  Section  9004  of  the  Solid 
Waste  Disposal  Act  as  amended  42 
U.S.C.  6912(a).  6974(b),  6991c. 

Dated:  January  8.  1997. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

IFR  Doc.  97-1762  Filed  1-23-97;  8:45  am) 
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40  CFR  Part  282 

[FRL-5677-6] 

Underground  Storage  Tank  Program: 
Approved  State  Program  for  Alabama 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended 
(RCRA),  authorizes  the  Enviromnental 
Protection  Agency  (EPA)  to  grant 
approval  to  states  to  operate  their 
undergroimd  storage  tank  programs  in 
lieu  of  the  federal  program.  40  CFR  part 
282  codifies  EPA's  decision  to  approve 
state  programs  and  incorporates  by 
reference  those  provisions  of  the  state 
statutes  and  regulations  that  vdll  be 
subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  RCRA  subtitle  I  and 
other  applicable  statutory  and 
regulatory  provisions.  This  rule  codifies 
in  part  282  the  approval  of  Alabama's 
imderground  storage  tank  program  and 
incorporates  by  reference  appropriate 
provisions  of  state  statutes  and 
regulations. 

DATES:  This  regulation  is  effective 
March  25, 1997,  unless  EPA  publishes 
a  prior  Federal  Register  docimient 
withdrawing  this  immediate  final  rule. 
All  comments  on  the  codification  of 
Alabama's  underground  storage  tank 
program  must  be  received  by  the  close 
of  business  on  February  24, 1997.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  25, 1997,  in 
accordance  with  5  U.S.C.  552(a). 
ADDRESSES:  Comments  may  be  mailed  to 
the  Underground  Storage  "Tank  Section, 
Water  Management  Division,  U.S.  EPA, 
Region  4,  Atlanta  Federal  Center,  100 
Alabama  Street,  S.W.,  Atlanta,  Georgia 
30303.  Comments  received  by  EPA  may 
be  inspected  in  the  public  docket, 
located  in  the  Underground  Storage 
Tank  Section,  Water  Management 
Division,  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays. 

FOR  FURTHER  INFORMATION  COtfTACT:  Mr. 
John  K.  Mason,  Chief,  Underground 
Storage  Tank  Section,  Water 
Management  Division,  U.S.  EPA,  Region 
4.  Atlanta  Federal  Center,  100  Alabama 
Street,  S.W.,  Atlanta,  Georgia  30303. 
Phone:  (404)  562-9441. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 


as  amended,  (RCRA),  42  U.S.C.  6991c, 
allows  the  U.S.  Environmental 
Protection  Agency  to  approve  state 
underground  storage  tank  programs  to 
operate  in  the  state  in  lieu  of  the  federal 
underground  storage  tank  program.  EPA 
is  publishing  a  Federal  Register 
document  announcing  its  decision  to 
grant  approval  to  Alabama  concurrently 
with  this  document.  Approval  will  be 
effective  March  25, 1997. 

EPA  codifies  its  approval  of  State 
programs  in  40  CFR  part  282  and 
incorporates  by  reference  therein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA.  42 
U.S.C.  699ld  and  6991e,  and  other 
applicable  statutory  and  regulatory 
provisions.  Today's  rulemaking  codifies 
EPA's  approval  of  the  Alabama 
underground  storage  tank  program.  Ttis 
codification  reflects  the  state  program  in 
effect  at  the  time  EPA  grants  Alabama 
approval  under  section  9004(a),  42 
U.S.C.  6991c(a),  for  its  underground 
storage  tank  program.  Notice  and 
opportunity  for  comment  were  provided 
earlier  on  the  Agency's  decision  to 
approve  the  Alabama  program,  and  EPA 
is  not  now  reopening  that  decision  nor 
requesting  comment  on  it. 

This  effort  provides  clear  notice  to  the 
public  of  the  scope  of  the  approved 
program  in  each  state.  By  codifying  the 
approved  Alabama  program  and  by 
amending  the  Code  of  Federeil 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  approved  in 
Alabama,  the  status  of  federally 
approved  requirements  of  the  Alabama 
program  will  be  readily  discernible. 
Only  those  provisions  of  the  Alabama 
underground  storage  tank  program  for 
which  approval  has  been  granted  by 
EPA  will  be  incorporated  by  reference 
for  enforcement  purposes. 

To  codify  EPA's  approval  of 
Alabama's  underground  storage  tank 
program,  EPA  has  added  section  282.50 
to  title  40  of  the  Code  of  Federal 
Regulation.  Section  282.50  incorporates 
by  reference  for  enforcement  purposes 
the  state's  statutes  and  regulations. 
Section  282.50  also  references  the 
Attorney  General's  Statement, 
Demonstration  of  Adequate 
Enforcement  Procedures,  the  Program 
Description,  and  the  Memorandum  of 
Agreement,  which  are  approved  as  part 
of  the  underground  storage  tank 
program  under  subtitle  1  of  RCRA. 

Tne  Agency  retains  the  authority 
under  sections  9005  and  9006  of  subtitle 
I  of  RCRA,  42  U.S.C.  699ld  and  6991e, 
and  other  applicable  statutorj'  and 
regulatory  provisions  to  imdertake 
inspections  and  enforcement  actions  in 


approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  federal  sanctions,  federal 
inspection  authorities,  and  federal 
procedures  rather  than  the  state 
authorized  analogs  to  these  provisions. 
Therefore,  the  approved  Alabama 
enforcement  authorities  will  not  be 
incorporated  by  reference.  Section 
282.50  lists  those  approved  Alabama 
authorities  that  would  fall  into  this 
category. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's 
underground  storage  tank  program  are 
not  part  of  the  federally  approved  state 
program.  These  non-approved 
provisions  are  not  part  of  the  RCRA 
Subtitle  I  program  because  they  are 
"broader  in  scope  "  than  subtitle  1  of 
RCRA.  See  40  CFR  section 
281.12(a)(3)(ii).  As  a  result,  state 
provisions  which  are  "broader  in  scope" 
than  the  federal  program  are  not 
incorporated  by  reference  for  purposes 
of  enforcement  in  part  282.  Section 
282.50  of  the  codification  simply  lists 
for  reference  and  clarity  the  Alabama 
statutory  and  regulator}'  provisions 
which  are  'broader  in  scope"  than  the 
federal  program  and  which  are  not. 
therefore,  part  of  the  approved  program 
being  codified  today.  "Broader  in 
scope"  provisions  cannot  be  enforced  by 
EPA;  the  State,  however,  will  continue 
to  enforce  such  provisions 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PL.  104- 
4,  establishes  requirements  for  federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  state,  local,  and 
tribal  govenunents  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA.  EPA  generally  must  prepare 
a  written  statement  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  and  fmal  rules  with  federal 
mandates,  as  defined  by  the  UMRA.  that 
may  result  in  expenditures  to  state,  local 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  The  section 
202  and  205  requirements  do  not  apply 
to  today's  action  because  it  is  not  a 
"federal  mandate"  and  because  it  does 
not  impose  aiuiual  costs  of  $100  million 
or  more. 

Today's  rule  contains  no  federal 
mandates  for  state,  local,  and  triljal 
governments  or  the  private  section  for 
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two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  anv  state,  local,  or 
tribal  governments  or  the  private  sector 
because  it  merely  makes  federallv 
enforceable  existing  requirements  with 
which  regulated  entities  must  alreadv 
comply  under  state  law.  Second,  the  Act 
also  generally  excludes  from  the 
definition  of  a  "federal  mandate"  duties 
that  arise  from  participation  in  a 
voluntary  federal  program.  The 
requirements  being  codified  today  are 
:he  result  of  the  State  of  .Mabama's 
voluntarv  participation  in  accordance 
with  RCiL\  Subtitle  I. 

Even  if  today's  rule  did  contain  a 
federal  mandate,  this  rule  will  not  result 
in  annual  expenditures  of  SlOf)  million 
or  more  for  state,  local,  and/or  tribal 
governments  in  the  aggregate,  or  the 
private  sector  because  today's  action 
merely  codifies  an  existing  state 
program  that  EP.-\  is  authorizing 
concurrently.  Thus,  todav's  rule  is  not 
subject  to  the  requirements  of  sections 
:;02  and  20.5  of  the  ITMYiA. 

The  requirements  of  secition  203  of 
UMRA  also  do  not  applv  to  today's 
action.  Before  EP.A  establishes  anv 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  section  203  of  UMR.'X 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulator,-  requirement  that 
might  significantlv  or  uniquely  affect 
small  governments  The  .^gencv 
recognizes  that  although  small 
governments  may  own  and/or  operate 
USTs,  this  codification  incorporates  into 
the  Code  of  Federal  Regulations  the 
State  of  Alabama's  requirements  which 
are  being  authorized  concurrently  by 
EPA  under  40  CFR  Part  281  and.  thus 
small  governments  are  not  subject  to 
any  additional  significant  or  unique 
requirements  by  virtue  of  this 
codification. 

Certification  Under  the  Regulatorv 
Flexibility  Act 

This  rule  codifies  the  decision  already 
made  to  approve  the  Alabama 
underground  storage  tank  program  and 
thus  has  no  separate  effet.t  Therefore, 
this  rule  does  not  require  a  regulatory- 
flexibility  analysis.  Thus,  pursuant  to 
sedion  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U  S  C.  605(b)".  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U  S.C.  801  (a)(1)(A)  as  added 
by  the  Small  Bu-^iness  Regulatory 
Enforcement  Fairness  .Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 


and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatiyes  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register  This  rule  is 
not  a  "major  rule'  as  defined  by  5 
U.S.C.  804(2). 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  or  final  rule. 
This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  282 

Environmental  protection,  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations.  State 
program  approval.  Underground  storage 
tanks.  Water  pollution  control. 

Dated:  January  8,  1997. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  282  is  proposed 
to  be  amended  as  follows: 

PART  282— APPROVED 
UNDERGROUND  STORAGE  TANK 
PROGRAMS 

1.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6912,  6991c.  6991d, 
and  6991e. 

Subpart  B — Approved  State  Programs 

2.  Subpart  B  is  amended  by  adding 
§282.50  to  read  as  follows: 

§282.50    Alabama  State-Administered 
Program. 

(a)  The  State  of  Alabama  is  approved 
to  administer  and  enforce  an 
underground  storage  tank  program  in 
lieu  of  the  federal  program  under 
subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended,  42  U.S.C.  6991  et  seq.  The 
State's  program,  as  administered  by  the 
Alabama  Department  of  Environmental 
Management,  was  approved  by  EPA 
pursuant  to  42  U.S.C.  6991c  and  part 
281  of  this  Chapter.  EPA  published  the 
notice  for  final  determination  on  the 
approved  Alabama  underground  storage 
tank  program  concurrently  with  this 
notice  and  it  will  be  effective  on  March 
25, 1997. 

(b)  Alabama  has  primary 
responsibility  for  enforcing  its 
underground  storage  tank  program. 
However,  EPA  retains  the  authority  to 
exercise  its  insjsection  and  enforcement 


authorities  under  sections  9005  and 
9006  of  subtitle  1  of  RCRA,  42  U.S.C. 
699 Id  and  6991e.  as  well  as  under  other 
statutory  and  regulatory  provisions. 

(c)  To  retain  program  approval, 
Alabama  must  revise  its  approved 
program  to  adopt  new  changes  to  the 
federal  subtitle  I  program  which  make  it 
more  stringent,  in  accordance  with 
section  9004  of  RCR.-\.  42  U.S.C.  6991c, 
and  40  CFR  part  281.  subpart  E.  If 
Alabama  obtains  approval  for  the 
revised  requirements  pursuant  to 
section  9004  of  RCRA.  42  U.S.C.  6991c, 
the  newly  approved  statutory  and 
regulatory  provisions  will  be  added  to 
this  subpart  and  notice  of  any  change 
will  be  published  in  the  Federal 
Register. 

(d)  Alabama  will  have  final  approval 
for  the  following  elements  submitted  to 
EPA  in  Alabama's  program  application 
for  final  approval  and  to  be  published 
in  the  Federal  Register  concurrently 
with  this  notice,  and  to  be  effective  on 
March  25.  1997.  Copies  of  Alabama's 
underground  storage  tank  program  may 
be  obtained  from  the  Ground  Water 
Branch,  Alabama  Department  of 
Environmental  Management.  1751  W.L. 
Dickinson  Drive.  Montgomery,  Alabama 
36130. 

(1)  State  statutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

(A)  Alaoama  Statutory  Requirements 
Applicable  to  the  Underground  Storage 
Tank  Program,  1996. 

(B)  Alabama  Regulatory  Requirements 
Applicable  to  the  Underground  Storage 
Tank  Program,  1996. 

(ii)  The  following  statutes  and 
regulations  are  part  of  the  approved 
state  program,  although  not 
incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  The  statutory  provisions  include: 
Code  of  Alabama  1975,  Title  22,  Chapter 
36,  Section  9  and  Code  of  Alabama 
1975,  Title  22,  Chapter  22A,  Section 
5(19). 

(B)  The  regulatory  provisions  include: 
none. 

(iii)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  federal  program,  are  not 
part  of  the  approved  program,  and  are 
not  incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  Code  of  Alabama  1975,  Title  22, 
Chapter  36,  Section  5.  insofar  as  it  refers 
to  underground  storage  tank  regulation 
fees. 

(B)  Code  of  Alabama  1975,  Title  22. 
Chapter  36,  Section  7,  insofar  as  it  refers 
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to  rules  and  regulations  to  establish  and 
protect  wellhead  areas  from 
contaminants. 

(C)  Alabama  Department  of 
Environmental  Management 
Administrative  Code  Section  335-6-15- 
.05,  insofar  as  it  requires  notification  of 
underground  storage  tank  systems  taken 
out  of  operation  on  or  before  Januarv  1. 
1974. 

(D)  Alabama  Department  of 
Environmental  Management 
Adminstrative  Code  Section  335-6-15- 
.45,  insofar  as  it  requires  underground 
storage  tank  regulation  fees. 

(E)  Alabama  Department  of 
Environmental  Management 
Adminstrative  Code  R.  335-6-15-47, 
insofar  as  it  refers  to  financial 
responsibility  for  hazardous  substance 
undergrovmd  storage  tank  systems. 

(2)  Statement  of  legal  authority,  (i) 
"Attorney  General's  Statement  for  Final 
Approval",  signed  by  the  Attorney 
General  of  Alabama  on  June  8,  1992, 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

(ii)  Letter  from  the  Attorney  General 
of  Alabama  to  EPA.  June  8,  1992,  though 
not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

(3)  Demonstration  of  procedures  for 
adequate  enforcement.  The 
"Demonstration  of  Procedures  for 
Adequate  Enforcement"  submitted  as 
part  of  the  final  apphcation  in  July  1994 
and  revised  in  March  1995,  though  not 
incorporated  by  reference,  is  referenced 
as  part  of  the  approved  underground 
storage  tank  program  under  subtitle  1  of 
RCRA,  42  U.S.C.  6991  et  seq. 

(4)  Program  Description.  The  program 
description  and  any  other  material 
submitted  as  part  of  the  final 
application  in  July  1994  and  revised  in 
March  1995,  though  not  incorporated  by 
reference,  are  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  subtitle  I  of  RCRA,  42 
U.S.C.  6991  et  seq. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA,  Region  4  and  the  Alabama 
Department  of  Environmental 
Management,  signed  by  the  EPA, 
Regional  Administrator  on  August  2, 
1996,  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  subtitle  I  of  RCRA,  42 
U.S.C.  6991  et  seq. 


3.  Appendix  A  to  Part  282  is  amended 
by  adding  in  alphabetical  order 
"Alabama"  and  its  listing. 

Appendix  A  to  Part  282— State 
Requirements  Incorporated  bv 
Reference  in  Part  282  of  the  c^ode  of 
Federal  Regulations 


Alabama 

(a)  The  statutorv  provisions  include  Code 
of  Alabama  1975.  Title  22.  Chapter  36, 
Underground  Tank  and  Wellhead  Protection 
,^ct: 

Section  1 

Short  title. 
Section  2 

Definitions. 
Section  3 

Rules  and  regulations  governing 
underground  storage  tanks. 
Section  4 
Information  to  be  furnished  by  owner  upon 
request  of  department;  owner  to  permit 
access  to  records  and  entrv  and 
inspection  of  facilities 
Section  6 

Expenditure  of  funds  from  leaking 
underground  storage  tank  trust  fund. 
investigative  and  corrective  fKiwers  in 
regard  to  administration  of  funds; 
liability  of  owner  or  operator  for  costs. 
Section  8 
Availability  to  public  of  records,  reports,  or 
information  obtained  under  chapter. 
Section  10 
Rules  and  regulations. 

(b)  The  regulatory  provisions  include 
Alabama  Department  of  Environmental 
Management.  Administrative  Code.  Division 
6.  Water  Quality  Program.  Volume  II.  revised 
effective;  June  1.  1994.  Chapter  335-6-15 
Technical  Standards,  Corrective  Action 
Requirements  and  Financial  Responsibility 
for  Owners  and  Operators  of  Underground 
Storage  Tanks. 

Section  .01 

Purpose. 
Section  .02 

Definitions. 
Section  03 

Applicability. 
Section  .04 

Interim  Prohibition  for  Deferred  UST 
Systems. 
Section  .05 

Notification,  except  those  USTs  taken  out 
of  operation  on  or  before  January  1.  197-, 
Section  .06 

Performance  Standards  for  New  UST 
Systems. 
Section  .07 

Upgrading  of  Existing  UST  Systems. 
Section  .08 

Plans  and  Specifications. 

Section  .09 

Spill  and  Overfill  Control. 
Section  .10 

Operation  and  Maintenance  of  Corrosion 
Protection. 
Section  .11 

Compatibility 
Section  .12 


Repairs  .Miowed 
Section  ,13 

Reporting  and  Rerordkeeping. 
Section  .14 
General  Release  Detection  Systems  for  all 
UST  Systems. 
Section  .15 

Release  Deiemr  .  Requirements  for 
Petroleum  UST  Svstems. 
Section   16 

Relfa-ie  Detection  Requirements  for 
Hazardous  Substance  UST  Svstems 
Section   17 

Methods  of  Release  Detection  for  Tpnks. 
Section   18 

Methods  of  Release  Detection  for  Pipes 
Section   19 

Release  Detection  Recordkeepmg 
Section  .20 

Reporting  of  Suspected  Releases 
Section  .21 

Investigation  Due  to  Environmental 
Im.pact. 
Section  .22 

Release  Investigation  and  Confi.Tnation 
Steps. 
Se?ction  .23 
Reporting  and  Ciean-up  of  Spills  and 
Overfills. 
Section  24 

Initial  Release  Response 
Section  .25 

Initial  .abatement  Measures  and 
Prelimina.".'  Investigation 

Section   26 

Preliminarv  In\    stigation  Requirements. 
Section  .27 

Free  Product  Removal 
Section  .28 

Secondary  Investigation  Requi.'i^ments. 
Section  ,29 

Corrective  .\ction  Plan 
Section  ,30 

Corrective  .^ct!on  Limits  for  Soils. 
Section  .31 

Corrective  .^ctiun  Limits  for  Ground  Water 
Section  .32 

Alternative  Corrective  Action  Limits 
Section  .33 

Risk  .Assessment. 
Section   34 

Public  Participation. 
Section  .35 

AnalyTicai  Reqi   .ements. 
Section  .36 

Temporary  Closure. 
Section   37 

Permanent  Closure 
Section   38 

Site  Closure  or  Change-in-Service 
.Assessments 
Section   39 

Applicability  to  Previously  Closed  UST 
Systems. 
Section  40 

Closure  Records. 
Section  41 

.Alternate  or  Tera^rary  Drinking  Water 
Source. 
Section  42 

.Availability  to  Public  of  Records,  Reports 
or  information. 
Section   43 

Access  to  Records 
Section  .44 
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Entry  and  Inspection  of  Facilities. 
Section   46 

Financ  ul  Responsibility  for  Petroleum 
rST  Owners  and  Operators. 
Section  48 

Severability. 

(FR  Doc.  97-1763  Filed  1-23-97;  8:45  am) 

BILLING  CODE  &S60-«0-f> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AC50 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Two  Insects 
From  the  Santa  Cruz  Mountains  of 
California 

agency:  Fish  and  Wildlife  Service, 
Interior 

action:  Final  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  tor  the  Mount  Hermon 
lune  beetle  [PnlvphvUa  barhata]  and 
Zayante  band-winged  grasshopper 
(Tnmerotropis  infantilis]  These  two 
insect  species  are  restricted  to  the 
Zayante  sand  hills  ecosystem  endemic 
to  inland  marine  sand  deposits  in  the 
Santa  Cniz  Mountains  of  Santa  Cruz 
County.  California.  The  species  are  in 
danger  of  extinction  principally  because 
of  ongoing  and  future  habitat  loss  to 
sand  mining  and  urban  development. 
This  rule  implements  Federal  protection 
and  recovery  prov  isions  afforded  by  the 
Act  for  each  of  these  animals.  The 
proposal  to  list  the  Santa  Cruz  rain 
beetle  iPhoromn  conjiingens 
'-nniiingfns]  as  an  endangered  species  is 
being  withdrawn  and  will  appear  in  a 
separate  section  of  this  publication. 
EFFECTIVE  DATE:  February  24.  1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Ventura  Field  Office.  2493 
Portola  Road.  Suite  B,  Ventura. 
California  n(H)3 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Benz.  Assistant  Field  Supervisor  (see 
ADDRESSES  section,  telephone  805/644- 

l-f)fi) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mount  Hermon  June  beetle 
iPalyphylla  barbata)  and  Zayante  band- 


winged  grasshopper  [Thwerntwpis 
infantilis)  are  endemic  to  the  unique 
Zayante  sand  hills  ecosystem  associated 
with  isolated  sandstone  deposits  in  the 
Santa  Cruz  Mountains,  Santa  Cruz 
County,  California. 

The  Santa  Cruz  Mountains  are  a 
geologically  young  range  composed  of 
■    igneous  and  metamorphic  rocks 

overlaid  by  thick  layers  of  sedimentary 
material  uplifted  from  the  ocean  floor 
and  ancient  shoreline  zone  (Caughman 
and  Ginsberg  1987).  These  Miocene 
marine  terraces,  called  the  Santa 
Margarita  formation  (Clark  1981; 
Marangio  1985),  persist  as  pockets  of 
sandstones  and  limestones  geologically 
distinct  from  the  volcanic  origins  of  the 
Santa  Cruz  Mountains.  Soils  that  formed 
from  these  sandstone  deposits  occur  in 
scattered  pockets  covering 
approximately  3,400  hectares  (ha)  (8.400 
acres  (ac)),  and  are  called  the  Zayante 
soil  series  (USDA  Soil  Con.servation 
Service  1980).  Zayante  soils  are 
endemic  to  Santa  Cruz  County  and 
occur  in  three  primary  clusters.  The 
largest  cluster  is  in  the  vicinity  of  the 
communities  of  Ben  Lomond.  Felton. 
Mount  Hermon,  Olympia,  and  Scotts 
Valley.  A  second  cluster  is  located  in 
the  Bonny  Doon  area.  The  third,  and 
smallest,  cluster  is  found  near  the 
community  of  Corralitos.  Zayante  soils 
are  deep,  coarse-textured,  poorly 
developed,  and  well  drained  (USDA 
Soil  Conservation  Service  1980). 

Predominant  vegetation  of  the  Santa 
Cruz  Mountains  consists  of  coast 
redwood  forest  (Zinke  1988)  and  mixed 
evergreen  forest  (Sawyer  et  al.  1988). 
However,  the  coarse,  sandy.  Zayante 
soils  create  a  warmer  and  drier 
microclimate  that  supports  a  uniquely 
adapted  flora  distinctly  different  frorn 
the  surrounding  forest  and  chaparral 
communities  (Marangio  1985:  Davilla 
1990).  The  Zayante  soils  in  the  Ben 
Lomond-Mount  Hermon-Scotts  Valley 
and  Bonny  Doon  regions  harbor  a 
complex  vegetation  mosaic  dominated 
by  maritime  coast  range  ponderosa  pine 
forest  and  northern  maritime  chaparral 
(Griffin  1964;  Holland  1986).  The 
distributions  of  northern  maritime 
chaparral  and  maritime  coast  range 
ponderosa  pine  forest  overlap  to  form  a 
complex  and  intergrading  mosaic  of 
communities  variously  referred  to  as 
"ponderosa  sand  parkland."  "ponderosa 
pine  sandhills."  and  "silver-leafed 
manzanita  mixed  chaparral."  These 
habitats  will  be  collectively  referred  to 
as  "Zayante  sand  hills  habitat"  or  the 
"Zayante  sand  hills  ecosystem."  The 
Corralitos  cluster  of  Zayante  soils  is 
distant  and  does  not  support  similar 
vegetation.  Therefore,  that  cluster  is  not 


included  in  the  Zayante  sand  hills 
ecosystem. 

The  occurrence  of  ponderosa  pine 
[Pinus  ponderosa)  in  this  region 
represents  a  disjunct,  remnant 
occurrence  of  the  species  in  the  Santa 
Cruz  Mountains,  reflective  of  the  unique 
edaphic  conditions  on  Zayante  soils. 
Here,  maritime  coast  range  ponderosa 
pine  forest  occurs  as  open,  park-like 
stands  with  low  densities  of  ponderosa 
pines  occasionally  interspersed  with 
knobcone  pines  {Pinus  ottenuata)  and. 
at  some  sites,  the  federally  endangered 
Santa  Cruz  cypress  (Cupressus 
abramsiano).  The  presence  of  knobcone 
pines  and  Santa  Cruz  cypress,  which 
require  periodic  fires  for  reproduction 
(VogI  et  al.  1988),  suggests  that  fire  may 
play  an  important  role  in  the 
maintenance  of  the  Zayante  sand  hills 
habitat  mosaic  (Griffin  1964;  Marangio 
1985;  Holland  1986). 

Northern  maritime  chaparral  on 
Zayante  soils  is  dominated  by  the  silver- 
leafed  manzanita  {Arctostaphvlos 
silvicola).  a  candidate  for  Federal  listing 
endemic  to  the  region.  It  may  occur  as 
monotypic  stands  or  be  mixed  with 
Ceanothus  sp..  Adenostoma  sp., 
Eriodictyon  sp.,  and  other  shrub  species. 
Knobcone  pine  may  occasionally  be 
present  (Morgan  1983;  Marangio  1985; 
Lee  1994). 

The  Zayante  sand  hills  ecosystem 
harbors  a  diversity  of  rare  and  endemic 
plant  species  and  disjunct  populations 
(Thomas  1961;  Griffin  1964;  Morgan 
1983).  In  addition  to  the  endemic  silver- 
leafed  manzanita  and  the  disjunct 
population  of  ponderosa  pine,  Zayante 
soils  support  the  federally  endangered 
Erysimum  teretifolium  (Ben  Lomond 
wallflower).  Chorizanthe  pungens  var. 
hartwegiana  (Ben  Lomond  spineflower), 
and  Chorizanthe  robusta  var.  hartwegii 
(Scotts  Valley  spineflower).  Because  of 
the  unique  flora  found  there,  the 
Zayante  sand  hills  are  considered  to  be 
"biological  islands"  (Marangio  1985). 

A  unique  habitat  within  the  Zayante 
sand  hills  ecosystem  is  sand  parkland 
characterized  by  sparsely  vegetated, 
.sandstone-dominated  ridges  and  saddles 
that  support  a  wide  array  of  annual  and 
perennial  herbs  and  grasses.  Scattered 
ponderosa  pine  trees  are  often  present. 
Although  overall  vegetation  cover  is 
generally  less  than  20  percent,  sand 
parkland  supports  over  90  specifically 
adapted  plant  species  (Morgan  1983; 
Davilla  1990). 

The  ranges  of  the  Mount  Hermon  lune 
beetle  and  Zayante  band-winged 
grasshopper  are  highly  restricted  within 
the  Santa  Cruz  Mountains,  The  Mount 
Hermon  [une  beetle  is  limited  to  the 
Zayante  sand  hills  ecosystem.  It  is 
found  in  sand  parkland  and  other  sandy 
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areas  within  chaparral  and  ponderosa 
pine  stands.  The  Zayante  band-winged 
grasshopper  is  more  narrowly 
distributed,  known  only  from  seven 
patches  of  sand  parkland. 

The  Mount  Hermon  June  beetle  was 
first  described  by  Cazier  (1938)  from 
Mount  Hermon,  Santa  Cruz  County, 
Cahfomia.  The  adult  male  is  a  cryptic 
small  scarab  beetle  with  a  black  head, 
dark  blackish-browTi  elytra  (thick 
leathery  forewings)  clothed  with 
scattered  long  brown  hair,  and  a  striped 
body.  Elytral  vittae  (stripes)  are  broken, 
often  reduced  to  discontinuous  clumps 
of  scales,  but  still  form  identifiable  lines 
(Cazier  1938;  Young  1988).  Females  are 
larger,  with  a  black  head,  chestnut- 
colored  clypeus  (plate  on  lower  part  of 
face)  and  elytra,  and  golden  hairs  on  the 
head,  thorax,  and  legs  (Young  1988). 
The  single  adult  female  described  was 
22  by  11  millimeters  (mm)  (0.87  by  0.43 
inches  (in.)),  while  the  holotype  male 
was  20  by  9.7  mm  (0.79  by  0.39  in.) 
(Young  1988). 

The  Mount  Hermon  June  beetle  is  1  of 
28  species  of  Pohjihylla  in  North 
America  north  of  Mexico,  and  1  of  15 
species  of  the  diffracta  complex  within 
the  genus  Polyphylla  (Young  1988).  The 
status  of  P.  barbata  as  a  full  species  was 
supported  by  Cazier  (1940)  and  again  by 
Young  (1988),  who  recently  made 
several  nomenclatural  adjustments  to 
the  genus  Polyphylla  but  retained  P 
barbata.  Three  other  wide-ranging 
species  of  Polyphylla  occur  in  the  Ben 
Lomond-Mount  Hermon-Scotts  Valley 
area — P.  crinita,  P.  nigra,  and  P. 
decemlineata.  The  Mount  Hermon  June 
beetle  is  distinguished  from  other 
species  of  Polyphylla  by  the  presence  of 
relatively  dense,  long,  erect  hairs 
scattered  randomly  over  the  ehlra  and 
short  erect  hairs  on  the  pygidium 
(abdominal  segment)  (Young  1988). 

Like  other  Polyphylla  species,  the 
Mount  Hermon  June  beetle  is  believed 
to  require  about  2  to  3  years  to  mature 
from  an  egg  through  the  adult  form. 
However,  the  rate  of  growth  of 
laborator\-reared  larvae  suggests  that 
the  Mount  Hermon  June  beetle  may 
complete  its  life  cycle  within  1  year  (VV. 
Hazeltine,  in  litt.  1994).  Most  of  the  hfe 
cycle  is  spent  in  larval  stages.  The 
larvae  are  subterranean  and  feed  on 
plant  roots.  While  Polyphylla  lar\'ae  are 
generally  considered  to  be  grass  and 
pine  root  feeders  (F.  Andrews, 
Cahfomia  Department  of  Food  and 
Agriculture,  pers.  comm.  1993;  A. 
Evans,  Los  Arigeles  Museum  of  Natural 
History,  pers.  comm.  1993),  the  Mount 
Hermon  jane  beetle  also  may  feed  on 
the  roots  of  monkeyflower,  oak,  fern, 
and  other  plants  found  in  the  Zayante 


sand  hills  ecosystem  (W.  Hazeltine,  m 
litt.  1993). 

During  summer.  Mount  Hermon  June 
beetles  emerge  as  images  (adult  forms) 
to  reproduce.  Males  are  strong  fliers, 
emerging  from  their  burrows  to  fly  low 
to  the  ground  in  search  of  females  (W. 
Hazeltine.  in  litt.  1994).  Females  are 
thought  to  be  fossorial,  remaining  just 
below  the  surface  in  burrows.  Females 
may  not  fly  due  to  their  large  Sody  size 
(A.  Evans,  pers.  comm.  1993;  A.  Hardy. 
California  Department  of  Food  and 
Agriculture,  pers.  comm.  1993).  Like 
other  Pohjihylla  species,  males  are 
believed  to  locate  females  by  tracking 
female  pheromone  signals  (Fowler  and 
Whitford  1981;  Hazeltine  1993);  such  a 
mechanism  would  ensure  reproductive 
success  within  the  limited  time  period 
for  mating  (Lilly  and  Shorthouse  19711. 
The  flight  season  generally  extends  from 
mid-June  to  late  July.  The  flight  time  of 
males  appears  restricted  to  evening, 
being  obser\'ed  only  between  8:45  and 
9:30  pm;  flights  may  occur  later  during 
the  latter  part  of  the  flight  season 
(Hazeltine  1993) 

The  small  mouthparts  and  limited 
flight  period  of  Mount  Hermon  June 
beetles  suggest  that  adults  of  this 
species  do  not  feed  (VV.  Hazeltine.  in  litt 
1993).  Adults  of  the  related  Polyphylla 
decemlineata  are  known  to  feed  on  the 
leaves  of  trees  (Johnson  1954)  At  the 
end  of  the  flight  period  each  evening, 
males  burrow  back  into  the  soil, 
emerging  repeatedly  on  subsequent 
evenings  to  search  for  mates  until  their 
nutrient  reserves  expire  (Hazeltine 
1993).  Females  are  believed  to  lay  eggs 
at  the  bottom  of  their  burrows  and  die 
a  short  time  later.  The  life  cycle 
continues  as  newly  hatched  lar\ae 
tunnel  from  the  burrow  in  search  of 
roots. 

Habitat  of  the  Mount  Hermon  June 
beetle  is  described  as  ponderosa  pine- 
chaparral  habitat  with  sandy  soil  and 
open,  sparsely  vegetated  areas 
(Hazeltine  1993;  W  Hazeltine,  pers. 
comm.  1994;  J.  Hoekstra,  U.S.  Fish  and 
Wildlife  Service,  pers.  obs  1994). 
Mount  Hermon  June  beetles  also  may 
occur  in  more  vegetated  areas  of 
chaparral  (D.  Russell.  Miami  University. 
Ohio,  pers.  comm.  1994).  Common 
vegetation  found  in  these  open  areas 
includes  bracken  fern  (Pteridium 
aquilinum).  monkeyflower  [Diplocus 
sp.;  Mimulus  sp.),  grasses,  and  small 
annual  forbs  (J.  Hoekstra,  pers.  obs. 
1994).  While  not  always  present,  silver- 
leafed  manzanita  seems  to  be  a  good 
indicator  of  suitable  habitat  (Hazeltine 
1993:  J.  Hoekstra,  pers.  obs.  1994)  All  of 
these  descriptions  are  consistent  with 
those  of  Zavante  sand  hills  habitat. 


Most  Polyphylla  species  have  narrow 
distributions.  Of  28  North  American 
species.  20  have  restricted  ranges;  15  of 
these  are  endemic  to  isolated  sand 
deposits  (Young  1988).  The  restricted 
distributions  of  these  species  are  likely 
due  to  various  factors  including 
substrate  and  fooM  preferences,  edaphic 
tolerances,  and  the  low  mobility  of 
fossorial  larvae  and  females.  Most 
Polvphvlla  species  seem  to  prefer  sand 
and  grass  or  sand,  grass,  and  conifer 
associations  similar  to  those  found  in 
the  Zayante  sand  hills  ecosystem 
(Borroir  et  al  1976.  Young  1988;  A. 
Hardy,  pers.  comm  1993) 

The  range  of  the  Mount  Hermon  June 
beetle  is  restricted  'o  the  Zayante  sand 
hills  habitat  of  the  Ben  Lomond-Mount 
Hermon-Scotts  \'alley  area  Historically, 
specimens  were  known  only  from 
"sandhills"  at  the  type  locality  of  Mount 
Hermon  in  Santa  Cruz  County. 
California  (Cazier  1938,  1940";  Young 
1988)  A  single  historic  specimen 
collected  in  1966  and  laliieled  only 
"Santa  Cruz  '  has  been  reported  (S. 
McC^be,  California  Native  Plant  Society, 
in  litt  1991)  This  specimen  was  not 
helpful  in  the  Ser\ice's  range  analysis 
because  of  its  non-specific  location 
label. 

Between  1989  £    i  1994.  Mount 
Hermon  June  beetles  were  collected  at 
28  of  43  sites  surveyed  Records  include 
results  of  a  regional  survey  and 
incidental  collections  (S.  McCabe  1991; 
Hazeltine  1993.  W.  Hazeltine.  pers. 
comm   1994:  D.  Russell,  pers  comm 
1994)  Twenty  six  of  the  28  collection 
locations  were  on  mapped  Zayante  soils 
in  the  primarv'  cluster  of  the  Ben 
Lomond-Mount  Hermon-Scotts  Valley 
area  The  other  two  collection  records 
were  within  the  same  area,  in  proximity 
to  mapped  Zayante  soils  (Hoekstra 
1994).  All  sites  were  similarly 
characterized  by  sparsely  vegetated 
sandv  substrate  with  silver-leafed 
manzanita  or  ponderosa  pine  (Hazeltine 
1993;  )  Hoekstra.  pers.  obs.  1994! 
Mount  Hermon  June  beetles  were  not 
found  in  sur\'eys  of  suitable  Za\ante 
sand  hills  habitat  outside  the  Ben 
Lomond-Mount  Hermon-Scotts  Valley 
area;  nor  were  they  found  at  locations 
with  habitat  not  charactenstic  of  the 
Zavante  sand  hills  ecosystem  (Hoekstra 
1994). 

Over  40  percent  of  Zayante  sand  hills 
habitat  is  estimated  to  have  been  lost  to, 
or  altered  by,  human  activities 
including — sand  mining,  urban 
development,  recreational  activities, 
and  agriculture.  Historically.  Zayante 
sand  hills  habitat  was  estimated  to  have 
covered  2533  ha  (6265  ac)  (Lee  1994). 
Currendy.  1459  ha  13608  ac)  remain  in 
a  natural  state  (Lee  1994)  Portions  of 
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the  Zayante  sand  hills  ecosystem  are 
protected  under  public  ownership  in 
only  three  locations — the  Quail  Hollow 
Ranch,  owned  by  the  County  of  Santa 
Cruz;  Bonny  Doon  Ecological  Preserve, 
managed  by  the  Cahfomia  Department 
of  Fish  and  Game;  and  Henry  Cowell 
Redwoods  State  Park  (Marangio  1985; 
Lee  1994).  However,  the  Mount  Hermon 
June  beetle  is  not  known  to  occur  in 
either  the  Bonny  Doon  Ecological 
Preserve  or  Henry  Cowell  Redwoods 
State  Park.  The  majority  of  Zayante  sand 
hills  habitat  is  on  privately  owned 
properties  and  is  susceptible  to 
continued  sand  mining  and  urban 
development.  No  Federal  land  is  located 
in  the  region. 

The  Zayante  band-winged 
grasshopper  was  first  described  from  a 
sand  parkland  area  near  Mount  Hermon 
in  the  Santa  Cruz  Mountains,  Santa 
Cruz  County,  California  (Rentz  and 
Weissman  1984).  The  body  and 
forewings  are  pale  gray  to  light  brown 
with  dark  crossbands  on  the  forewmgs. 
The  basal  area  of  the  hindwings  is  pale 
yellow  with  a  faint  thin  band.  The  hind 
tibiae  (lower  legs)  are  blue-gray  and  the 
eye  is  banded.  It  is  one  of  the  smallest 
species  in  the  genus.  Males  range  in 
length  from  13.7  to  17.2  mm  (0.54  to 
0.68  in);  females  are  larger,  ranging  in 
length  from  19.7  to  21.6  mm  (0.78  to 
0.85  in.)  (Otte  1984;  Rentz  and 
Weissman  1984). 

The  Zayante  band-winged 
grasshopper  is  1  of  56  species  in  the 
genus  Thmerotropis  (Rentz  and 
Weissman  1984).  This  species  is  similar 
in  appearance  to  Trimerotropis  occulans 
and  Trimerotropis  koebelei.  neither  of 
these  species  is  knowTi  from  the  Zayante 
sand  hills  region  (Otte  1984;  Rentz  and 
Weissman  1984).  Trimerotropis 
thalassica  and  Trimerotropis 
pallidipennis  pallidipennis  have  been 
caught  nearby  but  are  not  considered 
sympatric  (Rentz  and  Weissman  1984). 

The  flight  season  of  the  Zayante  band- 
wdnged  grasshopper  extends  from  late 
May  through  August  with  peak  activity 
during  July  and  August  (White  1993;  R. 
Morgan,  in  litt.  1994).  Specimens  have 
been  collected  as  late  as  November  1 
(White  1993).  When  flushed, 
individuals  generallv  flv  1  to  2  meters 
(m)  (3  to  7  feet  (ft)),  stridulatmg 
(producing  a  buzzing  sound)  in  flight 
(Rentz  and  Weissman  1984).  Band- 
winged  grasshoppers  often  alight  on 
bare  ground,  and  are  conspicuous  in 
flight  because  of  the  color  of  the  hind 
wings  and  the  crackling  sound  made  by 
the  wings  (Borror  et  al.  1976).  No 
additional  information  on  the  life  cycle 
of  this  species  is  available 

Habitat  of  the  Zayante  band-winged 
grasshopper  was  originally  described  as 


"sandy  substrate  sparsely  covered  with 
Lotus  and  grasses  at  the  base  of  pines" 
(Rentz  and  Weissman  1984).  Subsequent 
reports  describe  habitat  as  open  sandy 
areas  with  sparse,  low  annual  and 
perennial  herbs  on  high  ridges  with 
sparse  ponderosa  pine.  Such 
descriptions  are  consistent  with  those  of 
sand  parkland.  Surveys  also  report  that 
the  Zayante  band-winged  grasshopper 
co-occurs  with  Erysimum  teretifolium 
(Ben  Lomond  wallflower),  a  federally 
endangered  plant  (White  1993;  R. 
Morgan,  in  litt.  1994).  The  significance 
of  such  an  association  is  unknown. 

The  Zayante  band-winged 
grasshopper  is  narrowly  restricted  to 
sand  parkland  habitat  found  on  ridges 
and  hills  within  the  Zayante  sand  hills 
ecosystem.  The  species  was  described 
from  specimens  collected  in  1977  on 
sparsely  vegetated  sandy  s  il  above  the 
Olympia  sand  quarry.  Other  historic 
specimens  were  labeled  only  "Santa 
Cruz  Mts.,  no  date";  "Alma,  1928"; 
'Fehon,  1959";  and  "Santa  Cruz.  1941" 
(Rentz  and  Weissman  1984).  Because  no 
specific  location  or  habitat  descriptions 
accompanied  the  historic  specimens, 
they  were  not  considered  in  the 
assessment  of  current  range  and  status 
of  the  species.  The  "Alma  1928"  record 
may  suggest  distributional  outliers,  but 
no  subsequent  collections  have  been 
recorded  to  substantiate  the  current 
existence  of  such  a  population. 
Furthermore,  the  town  of  Alma 
currently  is  inundated  by  a  reservoir, 
and  the  cited  specimens  cannot  be 
located  in  the  listed  depository  for 
verification  (W  HazelUne,  in  litt.  1994; 
D  Weissman,  California  Academy  of 
Sciences,  pers.  comm.  1994). 

Between  1989  and  1994,  Zayante 
band-winged  grasshoppers  were  found 
at  10  of  39  sites  sampled  during  two 
independent  regional  surveys  (White 
1993;  R.  Morgan,  in  litt.  1994).  All  10 
collection  locations  were  on  Zayante 
series  soils  (Hoekstra  1994).  The  habitat 
at  these  sites  was  consistently  described 
as  a  sparsely  vegetated  sandy  substrate 
or  sand  parkland  (White  1993;  R. 
Morgan,  in  litt.  1994).  The  association 
and  restriction  of  the  Zayante  band- 
winged  grasshopper  to  sand  parkland 
was  further  corroborated  by  an  overlay 
of  collection  locations  on  maps 
delineating  sand  parkland  habitat 
(Marangio  1985;  R.  Morgan,  in  litt.  1994; 
Lee  1994).  All  10  collection  locations 
fell  within  7  discrete  areas  of  sand 
parkland  habitat  (Hoekstra  1994). 

Over  60  percent  of  sand  parkland  is 
estimated  to  have  been  lost  to,  or  altered 
by,  human  activities  including  sand 
mining,  urban  development,  recreation, 
and  agriculture  (Marangio  and  Morgan 
1987;  R.  Morgan,  pers.  comm.  1992;  Lee 


1994).  Approximately  200  to  240  ha 
(500  to  600  ac)  of  sand  parkland  existed 
historically  (Marangio  and  Morgan 
1987).  By  1986.  only  100  ha  (250  ac)  of 
sand  parkland  remained  intact 
(Marangio  and  Morgan  1987),  By  1992. 
sand  parkland  was  reportedly  reduced 
to  only  40  ha  (100  ac)  (R.  Morgan,  pers. 
comm.  1992).  A  more  recent  assessment 
revised  that  estimate  up  to  78  ha  (193 
ac)  because  of  identification  and 
inclusion  of  additional  lower  quality 
sand  parkland  (Lee  1994).  Evaluation  of 
sand  parkland  quality  was  based  upon 
vegetation  structure  emd  species 
composition.  Only  20  ha  (49  ac)  of  sand 
parkland  habitat  are  publicly  owned — 
1.2  ha  (3  ac)  of  high  quaUty  and  2.4  ha 
(6  ac)  low  quality  habitat  are  protected 
within  the  Quail  Hollow  Ranch,  owned 
by  the  County  of  Santa  Cruz;  8  ha  (20 
ac)  of  low  quality  sand  parkland  are 
protected  in  the  Bonny  Doon  Ecological 
Preserve,  managed  by  the  California 
Department  of  Fish  and  Game  (Lee 
1994);  and  approximately  8  ha  (20  ac)  of 
low  quality  habitat  occur  in  Henry 
Cowell  Redwoods  State  Park  (S. 
Steinmetz,  Henry  Cowell  Redwoods 
State  Park.  pers.  comm.  1993).  The 
Zayante  band-winged  grasshopper  does 
not  occur  in  the  Bonny  Doon  Ecological 
Preserve  or  Henry  Cowell  Redwoods 
State  Park.  The  remaining  58  ha  (143  ac) 
of  sand  parkland  are  privately  owned 
and  at  risk  of  loss  to  sand  mining  and 
urban  development  (D.  Hillyard, 
Cahfomia  Department  of  Fish  and 
Game.  pers.  comm.  1993;  Lee  1994). 

Previous  Federal  Action 

The  Service  included  the  Moimt 
Hermon  June  beetle  as  a  category  2 
candidate  species  in  the  January  6.  1989 
(54  FR  554)  and  November  21,  1991  (56 
FR  58804)  Animal  Notices  of  Review. 
Category  2  species  were  those  for  which 
information  in  the  Service's  possession 
indicated  that  listing  was  possibly 
appropriate,  but  for  which  substantive 
data  on  biological  vulnerability  and 
threats  were  not  available  to  support 
proposed  rules. 

On  February  11, 1991,  the  Service  was 
petitioned  by  Mr.  Stephen  McCabe. 
Cahfomia  Native  Plant  Society,  to 
emergency  list  the  Mount  Hermon  June 
beetle  as  an  endangered  species.  The 
Service  made  a  90-day  finding  on  Jime 
10.  1991.  that  although  an  emergency 
situation  did  not  exist,  substantial 
information  had  been  presented 
indicating  that  listing  may  be  warranted, 
and  announced  this  decision  in  the 
August  19.  1992.  Federal  Register  (57 
FR  37513).  The  Service  initiated  a  status 
review  of  the  Mount  Hermon  June  beetle 
at  that  time. 


Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24,  1997  /  Rules  and  Regulations  3619 


The  Service  was  petitioned  on  July 
16,  1992,  by  Dr.  David  Weissman, 
California  Academy  of  Sciences,  to  list 
the  Zayante  band-winged  grasshopper 
as  an  endangered  species.  No  separate 
90-dav  finding  was  published  for  this 
species;  final  finding  for  the  petitioned 
action  was  contained  in  a  proposed  rule, 
which  included  listing  the  Zayante 
band-winged  grasshopper  as  endangered 
(59  FR  24112). 

The  Service  learned  of  the  status  of. 
and  threats  to,  the  Santa  Cruz  rain  beetle 
[Pleocoma  conjungens  conjungens] 
during  status  reviews  of  the  Mount 
Hermon  June  beetle  and  Zayante  band- 
winged  grasshopper.  During  the  status 
reviews  of  the  three  taxa,  the  Service 
examined  the  available  literature  and 
data  on  life  histoiy,  ecology,  locality 
records,  and  species'  ranges.  Sources  of 
status  and  threat  information  for  the 
Mount  Hermon  June  beetle.  Zayante 
band-winged  grasshopper,  and  Santa 
Cruz  rain  beetle  included  reports  and 
plans  supplied  by  proponents  of  the 
listing  and  reviewing  agencies'  plans  for 
development  projects  within  the  range 
of  these  three  species,  and  reviewing 
published  and  unpublished  data  from 
scientists  with  expertise  on  these  taxa 
and  their  habitat  needs. 

On  May  10,  1994,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (59  FR  24112)  to  hst 
the  three  insects  as  endangered.  The 
proposed  rule  constituted  the  final 
finding  for  the  petitioned  actions  for  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper,  in 
accordance  with  section  4(b)(3)(B)(ii}  of 
the  Act.  The  proposed  rule  opened  a 
public  comment  period  through  July  11. 
1994,  to  allow  submission  of  new  and 
additional  information  on  the  species 
and  written  comments  from  the  public. 
A  public  hearing  was  requested  by  Dr. 
William  Hazeltine  of  Oroville, 
California  on  May  30.  1994.  A  Notice  of 
Public  Hearing  and  Extension  of  Public 
Comment  Period  was  published  on  June 
29,  1994  (59  FR  33484).  This  notice 
extended  the  public  comment  period 
through  August  1.  1994.  The  public 
hearing  was  held  on  July  18,  1994,  in 
Santa  Cruz,  California  and  allowed 
presentation  of  both  oral  testimony  and 
written  comments.  A  notice  reopening 
the  public  comment  period  through 
October  31,  1994,  was  published  on 
September  1,  1994  (59  FR  45254).  The 
comment  period  was  reopened  to  allow 
submission  of  additional  comments  and 
information  concerning  the  proposed 
rule. 

Based  upon  information  received 
during  the  cited  public  comment 
periods,  the  proposed  listing  of  the 
Santa  Cruz  rain  beetle  has  been 


withdrawn  by  the  Service.  A  notice 
withdrav\'ing  the  proposal  is  pubhshed 
in  the  Federal  Register  concurrently 
with  this  final  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  May  10.  1994,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
Federal  and  State  agencies.  County  and 
local  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  The  initial  60-day  comment 
period  was  extended  through  August  1. 
1994  (59  FR  33484),  and  reopened  from 
September  1,  1994.  through  October  31, 
1994,  to  allow  submission  of  additional 
comments  (59  FR  45254).  Newspaper 
notices  were  published  in  the  Santa 
Cruz  Sentinel  on  September  22,  1994. 
and  in  the  San  Jose  Mercury  News  on 
September  30.  1994.  inviting  general 
public  comment. 

The  Service  received  a  written  request 
from  Dr.  William  Hazeltine  of  Oroville. 
CaUfomia  for  a  public  hearing.  The 
public  hearing  was  held  on  July  18, 
1994.  at  the  Santa  Cruz  County 
Government  Building  in  Santa  Cruz. 
California.  Each  speaker  was  provided  5 
minutes  to  present  oral  testimony 
concerning  the  proposed  rule;  WTitten 
c:omments  also  were  accepted  at  the 
public  hearing.  Approximately  40 
individuals  attended  the  public  hearing; 
17  presented  statements. 

Seventy  three  comments,  including 
those  of  1  Federal  agencv .  1  State 
agency,  3  local  government  officials, 
and  50  private  groups  and  individuals, 
were  received  during  the  comment 
periods  and  public  hearing.  Several 
people  submitted  more  than  one 
comment  to  the  Ser\  ice  Forty  one 
comments  supported,  27  expressed 
concerns,  and  5  were  neutral  on  the 
proposed  action.  Several  comments 
contained  significant  data  and 
information  concerning  the  biology, 
ecologv.  range,  and  distribution  of  the 
subject  species.  This  information  was 
evaluated  and  incorporated  into  the 
final  determination  as  appropriate. 

Written  comments  and  oral 
statements  presented  at  the  public 
hearing  and  received  during  the 
comment  periods  are  addressed  in  the 
following  summarv'.  Written  and  oral 
comments  were  given  full  and  equal 
consideration.  Comments  of  a  similar 
nature  or  point  are  grouped  into  a 
number  of  general  issues.  These  issues 
and  the  Service's  response  to  each  are 
discussed  below. 


Issue  3  Numerous  respondents 
concluded  that  listing  the  three  insect 
species  would  have  adverse  economic 
and  social  effects  Several  commenlers 
felt  that  residential  and  commercial 
development  would  be  stopped  or 
hindered  Other  commenters  were 
concerned  about  effects  to  local  mining 
and  railroad  businesses.  Three 
commenters  requested  that  the  Service 
consider  and  analyze  possible 
socioeconomic  impacts.  A 
representative  of  the  Department  of  the 
Interior  Bureau  of  Mines  (Bureau) 
offered  the  Bureau  s  assistance  with 
such  analysis  Another  commenter 
concluded  that  the  Service  failed  to 
include  Regulatory  Flexibility  Act 
analysis.  Some  commenters  stated  that 
the  listing  would  turn  public  opinion 
against  preservation  of  endangered 
species,  and  discredit  conservation 
organizations,  the  Act.  and  other 
environmental  organizations.  Several 
commenters  charged  that  the  Act  was 
being  subverted  by  proponents  of  the 
listing  and  the  Service  for  political 
purposes,  including  habitat  protection, 
land  use  control,  and  development 
restriction.  On  the  other  hand,  several 
respondents  asserted  that  the  economic 
effects  of  the  listing  were  being 
exaggerated  bv  opponents  They  argued 
that  individual  property  and 
homeowners  would  not  be  significantly 
affected  since  most  of  the  known 
occurrences  were  on  a  small  number  of 
large  properties.  Proponents  also  cited 
the  uniqueness  of  the  ecosystem  and  its 
flora  and  fauna  as  a  reason  to  list  the 
species. 

Sen-ice  Response:  These  comments 
address  a  diversity  of  economic,  social, 
and  political  issues  However,  section 
4("b)(l)(A)  of  the  Act  requires  that  a 
listing  determination  be  based  solely  on 
the  best  scientific  and  commercial  data 
available.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  "ensure  "  that  listing 
decisions  are  "based  solely  on  biological 
criteria  and  to  pre\ent  non-biological 
critena  from  effecting  such  decisions" 
(H.R.  Rep.  No  97-635,  97th  Cong  2d 
Sess.  19  (1982)).  As  further  stated  in  the 
legislative  history,  "economic 
considerations  have  no  relevance  to 
determinations  regarding  the  status  of 
species   '  Because  the  Service  is 
specifically  precluded  from  considering 
economic  impacts  in  a  final 
determination  on  a  proposed  listing, 
possible  economic  consequences  of 
listing  the  insects  were  not  considered 

Issue  2:  One  commenter  concluded 
that  listing  the  Mount  Hermon  June 
beetle  and  ZLayante  band-winged 
grasshopper  would  usurp  local  land  use 
plaiming  authorities. 
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Senice  Rpsponsf  The  Act  does  not 
empower  the  Service  or  anv  other 
Federal  agency  with  land  use  planning 
authorities.  Therefore,  local  planning 
responsibilities  would  remain  intact. 
Issue  3  One  comnienter  concluded 
that  land  owners  would  be  required  to 
prove  a  spet:ies  not  to  be  endangered  as 
a  condition  of  take  permits 

Senicf  Response:  Section  10  of  the 
Act  describes  procedures  for  permitting 
e.xemption  from  take  prohibitions.  Such 
permission  may  only  be  granted  if  the 
activity  does  not  preclude  the  continued 
existence  and  eventual  recovery  of  the 
listed  species.  Permit  applicants  are  not 
required  to  demonstrate  species'  lack  of 
endangerment. 

Issue  4:  Three  commenters  concluded 
that  prohibitions  against  "take"  of  listed 
species,  as  defined  in  the  Act,  would 
violate  constitutional  prohibitions 
against  take  of  private  property  without 
(ompen.sation.  Two  commenters 
requested  that  the  Service  conduct  a 
takings  implication  analysis. 

Senice  Response:  If  an  action  would 
not  harass,  harm,  kill,  or  otherwise 

take"  a  listed  species,  the  prohibitions 
described  in  section  9  of  the  Act  are  not 
applicable.  If  an  action  would  take  a 
listed  species,  procedures  for  permitting 
exemptions  from  the  .'\ct's  take 
prohibitions  are  established  in  section 
10.  The  Attorney  General  of  the  U.S.  has 
issued  guidelines  to  the  Department  of 
the  Interior  (Department)  regarding 
Taking  Implications  Assessments 
iTlAs)  The  Attorney  General's 
guidelines  state  that  TIAs  used  to 
analyze  the  potential  for  Fifth 
Amendment  taking  claims  are  to  be 
prepared  after,  rather  than  before,  an 
agency  makes  a  restricted  discretionary 
decision.  In  enacting  the  Act,  Congress 
required  the  Department  to  list  a  species 
based  solely  upon  scientific  and 
commercial  data  indicating  whether  or 
not  the  spe<  ies  is  in  danger  of 
extinction.  The  Service  may  not 
withhold  a  listing  based  upon  economic 
(  oncerns.  Therefore,  even  though  a  TIA 
may  be  required,  a  TIA  for  a  listing 
K  tion  is  finalized  only  after  the  final 
determination  whether  to  list  a  species 
is  made. 

Issue  5:  One  commenter  concluded 
that  recovery  plans  require  coerced 
mitigation. 

Senile  Response:  Although  recovery 
plans  identify  objedives,  strategies,  and 
specific  actions  necessary  for  the 
recovery  of  a  species,  the  plans  are 
guidance  documents.  Implementation  of 
rei  overy  plans  is  not  mandatory  under 
law. 

Issue  6:  Two  commenters  concluded 
that  the  Act  was  not  intended  for  insects 


and  that  the  species  did  not  qualify 
under  the  definitions  of  the  Act. 

Semce  Response:  The  definition  of 
"fish  and  wildlife"  in  the  Act  includes 
"any  member  of  the  animal  kingdom. 
including  without  limitation  any 
mammal,  fish,  bird  *    *    '.amphibian. 
reptile.  moUusk.  crustacean,  arthropod 
or  other  invertebrate."  The  Phvlum 
Arthropoda  (arthropods)  includes 
insects.  Because  the  Mount  Hermon 
June  beetle  and  Zayante  band-winged 
grasshopper  are  recognized  as  distinct 
species,  both  taxa  qualify  for  listing 
consideration  under  the  Act. 

Issue  7:  One  commenter  questioned 
the  Service's  ability  to  protect 
endangered  species.  Two  commenters 
did  not  believe  that  funds  would  be 
available  to  monitor  the  species,  enforce 
the  Act,  or  develop  a  recovery  plan  for 
insect  species. 

Service  Response:  Measures  by  whit:h 
the  Service  can  protect  endangered 
species  are  described  in  the  Available 
Conservation  Measures  section  of  this 
document. 

Issue  8:  One  commenter  asse.i-ted  that 
the  use  of  consultation  under  section  7 
of  the  Act  was  equivalent  to  od  hoc 
administration  for  listed  species,  and 
that  it  avoided  National  Environmental 
Policy  Act  (NEPA)  review  and  taking 
issues. 

Sen^ice  Response:  Consultation 
processes  defined  in  section  7  of  the  Act 
provide  for  coordination  between  the 
Service  and  other  Federal  agencies  to 
ensure  that  Federal  actions  do  not 
jeopardize  the  continued  existence  of 
listed  species.  Recovery  plan  guidance 
helps  ensure  that  proposed  actions  are 
consistent  with  and  support  the 
recovery  goals  and  objectives  for  listed 
species.  The  consultation  process  in  no 
way  exempts  Federal  agencies  from 
compliance  with  NEPA  or  consideration 
of  taking  issues  if  required  for  a 
proposed  action. 

Issue  9:  A  number  of  respondents 
urged  the  Service  to  base  any  listing 
decisions  on  sound  science  using  expert 
data  and  opinions.  Another  concluded 
that  the  data  and  analyses  used  in  the 
proposed  rule  did  not  meet  scientific 
standards  of  review.  Several 
commenters  requested  that  the  data 
undergo  peer  review  to  evaluate 
additional  information  and  to  reconcile 
an  expert's  disagreement  with  the 
Service's  proposed  mle.  Two 
commenters  requested  that  the  Service 
delay  a  final  determination  to  allow  for 
adequate  evaluation  and  review  of  data. 

Sen'ice  Response:  To  ensure  that 
listing  decisions  are  based  on  sound 
scientific  data,  principles,  and  analyses, 
and  in  accordance  with  Service  policies, 
expert  opinions  of  independent  and 


appropriate  specialists  were  solicited 
regarding  pertinent  data  and 
assumptions  used  to  make  this  final 
determination.  All  available  data  and 
assumptions  concerning  the  biology  and 
distribution  of  the  species  were 
provided  to  the  reviewers.  Their 
comments  are  summarized  in  the  "Peer 
Review"  section  of  this  rule  and  have 
been  incorporated  as  appropriate.  As 
required  by  the  listing  regulations 
promulgated  in  50  CFR  part  424,  the 
Service  has  evaluated  the  available 
information  and  presented  the  data  and 
assumptions  for  independent  scientific 
review. 

Issue  10:  Several  respondents  were 
concerned  with  the  credibility  of 
available  data.  Individual  collectors 
were  criticized  by  various  commenters 
for  lacking  expertise  or  verifiable 
records.  These  collectors  defended  their 
credibility  by  citing  professional 
qualifications  and  acceptance  of  data 
within  the  scientific;  community.  Other 
commenters  disputed  the  value  of 
published  versus  unpublished  data  and 
documents. 

Senice  Response:  In  making  a  listing 
determination,  the  Service  is  obligated 
to  use  the  best  available  information. 
The  quality  and  reliability  of  data  used 
were  evaluated  against  the  following 
criteria — demonstrated  experience  or 
credentials  of  collectors,  consistency 
with  acceptable  methodologies,  and 
verifiability  of  data.  If  the  quality  or 
reliability  of  particular  data  was  deemed 
to  be  inadequate,  an  appropriate 
explanation  is  provided.  Similar 
standards  were  maintained  for 
evaluation  of  published  and 
unpublished  material. 

Issue  ]  J.  Three  commenters  cited 
unpublished  reports  that  contained 
substantial  information  on  the  biology 
and  range  ol  the  Mount  Hermon  June" 
beetle  and  .Santa  Cruz  rain  beetle  not 
inc;luded  in  the  proposed  rule.  One 
commenter  concluded  that  the  Service 
ignored  the  reports  and  comments 
because  the  data  refuted  the  proposed 
rule. 

Senice  Response:  Pertinent 
information  contained  in  these  reports 
has  been  incorporated  into  this  final 
determination. 

Issue  12:  Several  c:ommenters  felt  that 
the  proposed  listing  was  based  on 
erroneous  assumptions  and  lack  ot 
collection.  Two  commenters  contended 
that  failure  to  collect  specimens  did  not 
indicate  absence  of  the  species.  Three 
commenters  recommended  that  more 
thorough  studies  be  conduc:ted  prior  to 
a  final  determination 

Sen-icp  Response:  In  preparing  this 
final  determination,  the  Service  had 
available  substantial  collection  data  for 


UMI 


Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24,  1997  /  Rules  and  ^^gulations  3621 


the  two  species,  including  data  from  the 
petition  to  list  the  Mount  Hermon  June 
beetle,  incidental  collection  records  of 
this  species,  and  the  results  of  a  1993 
regional  survey.  In  addition,  the  Service 
reviewed  the  results  of  two  independent 
regional  surveys  for  the  Zayante  band- 
winged  grasshopper.  These  data  were 
sufficient  to  determine  the  range  and  to 
evaluate  the  threats  to  the  species.  Peer 
reviewers  concurred  that  assumptions 
were  reasonable  and  appropriate. 

Issue  13:  Numerous  commenters 
concluded  that  the  proposed  listing  of 
the  Mount  Hermon  June  beetle  was  not 
supported  by  data  and  conclusions 
contained  in  survey  reports  and 
comments  submitted  by  Dr.  William 
Hazeltine,  who  studied  the  beetle  from 
1946  to  1952  and  again  from  1992  to 
1994.  These  commenters,  including  Dr. 
Hazeltine,  cited  collections  of  Mount 
Hermon  June  beetles  across  a  larger 
geographic  range  and  in  different  habitat 
than  the  Zayante  soils  and  sand 
parkland  described  in  the  proposed 
rule. 

Service  Response:  The  data  contained 
in  Dr.  Hazeltine 's  1993  survey  report 
significantly  expanded  the  known  range 
of  the  Mount  Hermon  June  beetle  with 
26  collection  records  reported  from  Ben 
Lomond  to  Scotts  Valley.  Hazeltine's 
data  also  showed  the  beetle  to  occur  in 
chaparral  habitats  as  well  as  sand 
parkland.  However,  Service  analysis 
showed  that  the  distribution  of 
successful  collection  sites  corresponded 
with  the  distribution  of  Zayante  soils  on 
which  Zayante  sand  hills  habitats  are 
found.  In  addition,  habitat  on  successful 
collection  sites  was  described  as 
sparsely  vegetated  sandy  areas  among 
chaparral  and  ponderosa  pine.  Service 
personnel  visited  the  collection  sites 
with  Dr.  Hazeltine  and  verified  the 
habitats  were  consistent  with 
descriptions  of  Zayante  sand  hills 
habitat.  Thus,  the  Service  concluded 
that  the  Mount  Hermon  June  beetle  is 
limited  to  Zayante  sand  hills  habitat  in 
the  Ben  Lomond-Mount  Hermon-Scotts 
Valley  area.  Although  this  range  is 
indeed  larger  than  previously  described 
and  extends  beyond  sand  parkland,  the 
Mount  Hermon  June  beetle  remains 
endangered  throughout  all  or  a 
significant  portion  of  its  range  to  the 
extent  that  listing  is  appropriate. 

Issue  14:  Several  commenters 
concluded  that  the  proposal  to  list  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper  as  endangered 
species  lacked  scientific  evidence  and 
was  not  supported  by  entomological 
information. 

Service  Response:  All  available  data 
and  information  concerning  the  biology 
and  status  of  these  species  was  reviewed 


and  evaluated  by  a  Service 
entomologist,  as  well  as  independent 
peer  reviewers.  This  material  was 
considered  to  be  sufficient  for  making  a 
final  determination  on  the  proposed 
rule.  The  assumptions,  data,  analyses, 
and  evidence  used  are  presented 
throughout  this  doc\iment. 

Issue  15:  Several  commenters 
criticized  the  proposed  rule's  dismissal 
of  outlying  specimens  as  scientifically 
irresponsible.  Particularly  cited  were 
two  Zayante  band-winged  grasshopper 
specimens  reported  from  Alma  which, 
according  to  the  commenters, 
demonstrated  the  Zayante  band-winged 
grasshopper  had  a  much  larger  range 
and  occupied  additional  habitats  not 
acknowledged  in  the  proposed  rule.  One 
commenter  further  asserted  the  Alma 
grasshopper  specimens  were  collected 
by  a  reputable  collector  such  that  the 
label  should  be  considered  accurate. 
The  same  commenter  noted  a  1968 
Mount  Hermon  June  beetle  specimen 
from  "Santa  Cruz"  was  dismissed  in  the 
proposed  rule,  and  cited  the  existence  of 
appropriate  habitat  in  a  location 
considered  to  be  Santa  Cruz. 

Service  Response:  The  Alma 
grasshopper  sp)ecimens  were  collected 
in  1928  from  an  unknown  specific 
location  or  habitat.  Although  the 
collector  was  reputable,  the  reliability  of 
this  record  is  questioned  for  the 
following  reasons — ^the  location  label  is 
non-specific  and  unverifiable  such  that 
the  specimens  may  have  been  collected 
anywhere  within  several  miles  of  Alma 
including  the  Ben  Lomond-Mount 
Hermon-Scotts  Valley  are*;  collection 
attempts  have  not  verified  the  existence 
of  Zayante  band-winged  grasshoppers  in 
areas  of  this  region  other  than  the  Ben 
Lomond-Moimt  Hermon-Scotts  Valley 
area;  the  specimens  caimot  be  located  in 
the  listed  depository  for  verification. 
The  town  of  Alma  is  presently 
inundated  by  a  reservoir;  and  the 
species  has  been  found  exclusively  in 
sand  parkland  habitat.  These  specimens 
were  used  in  the  Service's  analysis  of 
the  species'  current  range  and  after 
surveying  all  remaining  sites  that  may 
have  been  potential  habitat  for  this 
si>ecimen  in  the  "Alma  area,"  the 
Service  concludes  that  no  evidence 
exists  that  confirms  the  species  may 
occur  in  this  region  other  than  currently 
known  location  records. 

The  Mount  Hermon  June  beetle 
specimen  was  not  helpful  in  the  range 
analysis  because  of  a  nonspecific 
location  label.  The  Service  agrees  that 
suitable  Zayante  sand  hills  habitat 
occurs  within  areas  considered  to  be 
"Santa  Cruz,"  as  stated  on  the 
specimen's  label  rendering  it  of  Uttle 


use  in  determining  other  areas  to  be 
included  in  the  extensive  surveys. 

Issue  16:  Many  commenters  felt 
population  sizes  and  trends  were  an 
important  consideration  in  evaluating 
the  status  of  a  species,  and  the  proposed 
rule  failed  to  demonstrate  any  historic 
population  decline  or  loss.  One 
commenter  claimed  current  abundances 
of  Mount  Hermon  June  beetle  were 
comparable  to  those  observed  45  years 
ago,  thus,  refuting  the  proposal  to  list 
the  species  as  endangered.  Another 
argued  the  Service  was  trying  to  list  a 
habitat  since  an  assessment  of 
population  trends  did  not  exist. 

Senice  Response:  The  only  available 
information  on  historic  population 
levels  is  the  number  of  specimens 
preserved  in  collections  and  the  reports 
of  Dr.  William  Hazeltine.  Dr.  Hazeltine 
reported  20  to  30  males  per  night  could 
be  collected  near  his  house  in  Mount 
Hermon  in  the  years  1946  through  1952. 
At  that  same  site  in  1993,  only  eight 
males  were  captured  at  light  traps. 
While  this  might  suggest  a  decUne  in 
numbers,  historic  population  trends  are 
not  one  of  the  five  factors  to  be 
considered  in  determining  whether  a 
species  is  endangered  or  threatened. 
Population  trends  of  insect  species  are 
not  useful  for  determining  endangered 
status  because  their  abundances  can 
fluctuate  substantially  from  year  to  year. 
Furthermore,  some  insect  species,  like 
the  Mount  Hermon  June  beetle  and 
2Layante  band-winged  grasshopper,  may 
be  very  abundant  in  localized 
populations,  yet  susceptible  to 
extirpation  by  a  single  action  or  event. 
Therefore,  threats  must  be  evaluated 
irrespective  of  population  estimates. 

Issue  1 7:  A  number  of  commenters 
concluded  that  the  proposed  rule  did 
not  provide  evidence  that  habitat  loss 
threatened  the  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper.  Two  commenters  cited  the 
collection  of  Mount  Hermon  June 
beetles  near  houses.  Other  commenters 
concluded  that  the  effects  of  pesticides 
and  vegetation  changes  were  not 
sufficiently  evidenced.  One  commenter 
suggested  that  vegetation  changes  would 
not  affect  the  Mount  Hermon  June  beetle 
because  larvae  have  been  observed  to 
feed  on  a  variety  of  roots. 

Service  Response:  The  effects  of 
habitat  loss  and  alteration  are  well 
documented  and  recognized  as  the 
principal  factor  in  declines  of  insect 
species  as  well  as  most  other  taxa  (See 
Pyle  1981  for  relevant  bibUographic 
references).  Insects  are  particularly 
vulnerable  because  of  their  high  degree 
of  evolutionary  specialization  and 
subsequent  dependence  on  specific 
edaphic  conditions,  microclimate. 
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vegetation,  and  cohabitant.s  of  particular 
habitats.  Indirect  evidence  of  the  effects 
of  habitat  loss  on  the  Mount  Hermon 
June  beetle  and  Zayante  band-winged 
grasshopper  is  seen  in  the  failure  to 
collect  specimens  vdthin  mined  areas, 
even  when  both  species  were  observed 
on  adjacent  undisturbed  habitat  at  the 
same  time.  Documented  links  between 
habitat  loss  and  alteration,  and  the 
decline  or  extinction  of  other  species 
provide  additional  evidence  of  the 
significance  of  this  threat.  The 
collection  of  Mount  Hermon  lune 
beetles  near  houses  does  not  refute  the 
negative  effects  of  habitat  loss  because 
the  beetles  may  simply  have  been 
attracted  to  lights  from  nearby  suitable 
habitat,  or  may  occur  in  remnant 
patches  of  undisturbed  soil  and 
vegetation.  Populations  that  do  persist 
among  developments  remain  at  risk  of 
naturally  occurring  extinction  because 
of  potentially  low  numbers  and 
isolation  from  other  populations. 

The  effects  of  pesticides  on  insects 
and  other  taxa  are  similarly  recognized 
and  documented.  While  most  pesticide 
application  may  not  penetrate  the  soil 
and  affect  fossorial  Moimt  Hermon  June 
beetle  larvae  and  females,  the  Zavante 
band-winged  grasshopper  is  susceptible 
to  pesticide  effects.  The  current 
significance  of  these  effects  is  not 
known. 

The  impact  of  vegetation  changes  also 
is  unknovffl  at  this  time.  Some  related 
species  are  known  to  feed  on  the  roots 
of  exotic  plant  species  and  orchard 
trees.  However,  no  evidence  establishes 
whether  Mount  Hermon  June  beetle 
larvae  will  feed  on  plants  not  naturally 
found  in  Zayante  sand  hills  ecosystem. 
Therefore,  the  Service  recognizes 
vegetation  change  as  a  potential  threat 
of  unknown  significance.  Habitat  loss 
remains  the  primary  tiireat  to  the  Mount 
Hermon  June  beetle  and  Zayante  band- 
winged  grasshopper. 

Issue  18:  One  conmienter  stated  that 
the  limited  distribution  of  a  species  was 
not  sufficient  evidence  for  making  a 
determination  to  Ust  a  species. 

Service  Response:  The  determination 
to  list  a  species  as  endangered  is  based 
upon  the  evaluation  of  the  current  and 
future  threats  to  the  species  from  the 
five  factors  Usted  in  section  4(a)  of  the 
Act.  The  range  of  a  species  is  only 
considered  when  determining  whether 
the  species  is  threatened  throughout  all 
or  a  significant  portion  of  its  range. 
Species  with  limited  distributions  are 
more  susceptible  to  extirpation  because 
a  given  threat  would  affect  a  greater 
proportion  of  the  species'  range. 

Issue  19:  Two  commenters  challenged 
estimates  that  sand  parkland  habitat  is 
limited  to  about  40.5  ha  (100  ac)  and 


requested  that  the  sand  parkland  habitat 
be  mapped.  Another  requested  that 
historic  habitat  loss  be  documented  in 
maps. 

Service  Response:  A  description  of 
sand  parkland  habitat  is  provided  in  the 
Background  section  of  this  rule.  The  40 
ha  (100  ac)  estimates  of  sand  parkland 
were  made  during  studies  delineating 
the  habitat  in  the  mid-1980s.  A  more 
recent  study  completed  in  1994  revised 
the  estimate  upward  to  78  ha  (193  ac) 
of  sand  parkland  (Lee  1994).  The 
Service  used  the  more  recent  data  in 
this  final  determination.  Maps  shoving 
the  distribution  and  extent  of  existing 
sand  parkland  habitat  are  included  in  a 
report  entitled  "Preservation  study: 
sand  hills  biotic  communities  of  Santa 
Cruz  County.  California"  (Marangio 
1985)  and  in  a  forthcoming  report  from 
the  California  Department  of  Fish  and 
Game  (Lee  1994).  Production  of  maps 
documenting  historic  habitat  loss  would 
be  speculative  since  no  records  were 
kept.  Furthermore,  such  documentation 
is  unnecessary  for  the  listing 
determination  since  the  listing  factors 
address  only  current  and  projected 
status  and  threats.  Discussions  and 
estimates  of  historic  habitat  losses  are 
intended  only  to  provide  a  historical 
context  to  the  Zayante  sand  hills 
ecosystem. 

Issue  20:  One  commenter  concluded 
that  the  generic  name  Polyphylla  was 
invalid  for  the  Mount  Hermon  June 
beetle  because  Polyphylla  did  not 
conform  to  the  International  Rules  of 
Zoological  Nomenclature. 

Service  Response:  Based  upon 
consistent  use^n  historic  and  recent 
taxonomic  literature  (Cazier  1938,  1940; 
Young  1967.  1988),  Polyphylla  is 
considered  a  valid  genus.  In  addition, 
throughout  this  literature,  the  rank  of 
Polyphylla  harbata  as  a  species  has  been 
retained  such  that  a  change  in  the 
generic  label  would  represent  only  a 
nomenclatural  shift. 

Issue  21:  One  commenter  suggested 
that  revegetation  of  sandy  areas  coupled 
with  reintroduction  of  female  Mount 
Hermon  June  beetles  could  remediate 
any  population  losses,  thus  ehminating 
the  need  to  list  the  species.  The 
commenter  also  concluded  that  listing 
of  the  Zayante  band-winged  grasshopper 
could  be  precluded  by  revegetation  of 
areas  which  individuals  could  colonize. 
Contrary  opinions  noted  that  no 
restoration  efforts  of  sand  parkland  have 
been  successful  and  at  least  one  large 
revegetation  effort  at  a  quarry  has  been 
abandoned. 

Service  Response:  The  Service 
supports  the  development  and 
implementation  of  habitat  restoration 
efforts.  However,  no  successful 


demonstrations  of  restoration  of  Zavante 
sand  hills  habitat  are  known.  The 
Service  has  received  depositions  from 
experts  stating  that  the  technical 
feasibility  of  such  restoration  is 
uncertain.  Therefore,  continued 
existence  of  the  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper  cannot  be  assured  through 
these  attempts. 

Issue  22:  One  commenter  concluded 
that  collectors  did  not  threaten  the 
species  because  there  are  few  collectors 
and  the  species'  activity  periods  would 
likely  discourage  all  but  the  most 
dedicated.  Furthermore,  the  loss  of 
some  male  Mount  Hermon  June  beetles 
was  unlikely  to  affect  the  reproductive 
capacity  of  populations  because  males 
could  mate  with  several  females. 
Collection  was  also  limited  by  permit 
requirements  on  public  lands  and 
restricted  access  to  private  property. 

Service  Response:  The  Service 
concurs  that  collection  of  the  species 
currently  poses  little  if  any  threat  to  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper. 

Issue  23:  One  commenter  concluded 
that  the  Mount  Hermon  June  beetle 
could  adapt  to  altered  habitat.  As 
evidence,  the  commenter  cited  the  large 
number  of  insect  species  knowTi,  and 
the  short  life  cycles  and  life  history 
traits  which  would  enable  more  rapid 
evolution  and  adaptation. 

Service  Response:  The  great  diversity 
of  insects  is  reflective  of  extraordinary 
adaptive  speciations  and 
specializations.  However,  such 
evolutionary  changes  rarely  occur  at  a 
rate  comparable  to  that  of  human 
environmental  alteration.  Consequently, 
neither  the  Mount  Hermon  June  beetle 
nor  the  Zayante  band-winged 
grasshopper  would  likely  evolve 
adaptations  with  the  rapid  changes  of 
habitat. 

Issue  24:  One  commenter  concluded 
that  the  reported  50  percent  loss  of  sfuid 
parkland  habitat  would  only  fractionally 
reduce  the  population  of  the  species, 
citing  a  "rule  of  thumb"  that  a  90 
percent  reduction  in  habitat  would 
result  in  a  50  percent  reduction  in  the 
number  of  species  present. 

Service  Response:  The  "rule  of 
thumb."  publicized  by  E.O.  Wilson  and 
Peter  Raven,  noted  proponents  of 
conservation  of  biological  diversity, 
refers  to  species  loss,  not  population 
loss.  If  the  Zayante  sand  hills  habitat 
were  to  be  reduced  to  10  percent  of  its 
original  extent,  one  half  of  all  the 
species  found  there  would  be  expected 
to  go  extinct  (Wilson  1992).  Which 
species  would  be  lost  cannot  be 
predicted.  Because  this  logarithmic 
relationship  predicts  extinction  of  some 
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species  following  even  partial  habitat 
loss,  it  supports,  rather  than  rehites,  the 
Service's  determination  that  the  Mount 
Hermon  Junp  beetle  and  Zayante  band- 
winged  grasshopper  are  threatened  with 
extinction. 

Issue  25:  Several  respondents  stated 
that  the  Service  should  designate 
critical  habitat  since  the  habitat  of  the 
species  is  known  and  because  habitat 
loss  is  the  primary  threat.  Others 
concluded  that  the  Service  did  not 
designate  critical  habitat  to  avoid  review 
of  the  proposed  listing  under  NEPA. 

Service  Response:  Although  the 
habitats  and  ranges  of  the  species  are 
known  and  described  in  this  rule, 
designation  of  critical  habitat  as  defined 
in  the  Act  was  determined  to  be  not 
prudent  at  this  time  because  no  benefit 
to  the  species  would  result.  For  reasons 
discussed  in  the  NEPA  section  of  this 
document,  rules  issued  pursuant  to 
section  4(a)  of  the  Act  do  not  require 
preparation  of  an  Environmental  Impact 
Statement  (EIS).  The  courts  held  in 
Pacific  Legal  Foundation  v.  Andrus,  657 
F2d.  829  (6th  Circuit  1981)  that  an  EIS 
is  not  required  for  listing  under  the  Act. 
The  decision  noted  that  EISs  on  listing 
actions  do  not  further  the  goals  of  NEPA 
or  the  Act.  Thus,  this  listing  action  is 
exempted  from  NEPA  review,  regardless 
of  critical  habitat  designation. 

Issue  26:  One  commenter  suggested 
that  the  species  be  listed  as  threatened 
to  allow  greater  regulatory  flexibility 
and  the  implementation  of  special  rules 
u'  der  section  4(d)  of  the  Act. 

Senice  Response:  Based  upon 
evaluation  of  the  status  and  threats  to 
the  species,  the  Service  has  determined 
that  the  Mount  Hermon  June  beetle  and 
Zayante  band-winged  grasshopper  are  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  their  ranges  and 
therefore  qualify  for  endangered  status. 
Listing  the  species  as  threatened  to 
provide  for  regulatory  flexibility  would 
ignore  requirements  of  the  Act  to  base 
determinations  solely  on  the  best 
scientific  and  commercial  data. 

Issue  27:  One  commenter  suggested 
that  the  species  could  be  exempted  from 
protection  under  the  Endangered 
Species  Act  if  they  were  shown  to  be 
pest  species. 

Service  Response:  While  some  related 
species  are  known  to  be  agricultural 
pests,  no  evidence  exists  that  indicates 
either  the  Mount  Hermon  June  beetle  or 
the  Zayante  band-winged  grasshopper 
are  pest  species.  The  Zayante  sand  hills 
habitat  does  not  support  significant 
agricultural  crops  on  which  either 
species  feed.  In  addition,  the  two 
species  are  not  considered  as  pests  in 
backyard  gardens. 


Issue  28:  One  commenter  asserted  that 
existing  parks  were  sufficient  to 
guarantee  the  continued  existence  of  the 
insects.  Two  others  cited  a  recent 
stipulation  agreement  between  a  private 
quany.  the  County  of  Santa  Cruz,  and 
local  conservation  groups,  which  would 
provide  for  the  preservation  of  Zayante 
sand  hills  habitat.  One  commenter 
noted,  though,  that  the  preservation  of 
the  habitat  is  contingent  upon  the  S3. 5 
million  acquisition  of  the  South  Ridge 
parcel,  and  that  funds  have  not  yet  been 
committed. 

Service  Response:  The  Mount  Hermon 
June  beetle  and  Zayante  band-winged 
grasshopper  are  known  to  occur  in  only 
one  of  the  three  publicly  owned 
properties  in  the  region.  Although  the 
Quail  Hollow  Ranch  affords  protection 
to  Zayante  sand  hills  habitat,  the  park 
does  not  have  specific  mandates  to 
manage  for  these  species,  and  protection 
from  adverse  impacts  of  habitat 
degradation  from  illegal  activities  is  not 
assured.  Both  species  also  occur  within 
the  areas  to  be  preserved  under  the  cited 
stipulation.  However,  preservation  of 
these  populations  is  uncertain  pending 
acquisition  of  the  South  Ridge  property. 

Issue  29:  Several  commenters 
concluded  that  State  and  local 
legislation  and  regulations,  such  as  the 
mitigation  requirements  of  the 
CaUfomia  Environmental  Quality  Act 
(CEQA),  provide  sufficient  protection 
for  the  two  insect  species.  Commenters 
cited  revegetation  efforts  at  local 
quarries,  the  above-mentioned 
stipulation  agreement,  and  protection  of 
sand  parkland  habitat  in  a  development 
project  by  the  City  of  Scotts  Valley  as 
examples  of  successful  protection. 
Contrary  views  were  expressed  by 
commenters  citing  past  failures  of  city 
governments  to  enforce  protection  of 
rare  species,  and  the  abandonment  of 
revegetation  plans  at  a  sand  quarry. 

Service  Response:  While  existing 
legislation  and  regulations  may  require 
mitigation  or  other  compensation  for 
impacts  to  sensitive  or  rare  species,  they 
do  not  ensure  the  continued  existence  of 
the  Mount  Hermon  June  beetle  and 
Zayante  band-winged  grasshopper.  For 
example,  CEQA  provides  for 
"Statements  of  Overriding 
Consideration"  which  allow  projects  to 
proceed  despite  unmitigated  adverse 
impacts. 

Issue  30:  Three  commenters  requested 
that  all  data,  information,  and  results  of 
investigations  be  available  for  review  by 
interested  parties. 

Service  Response:  All  documents, 
records,  and  correspondence  relating  to 
this  listing,  including  data,  survey 
results,  analyses,  supporting 
information,  and  pubUc  comments  are 


included  in  the  administrative  record 
available  for  review  by  the  public  by 
appointment,  during  normal  business 
hours,  at  the  Ventura  Field  Office. 
Appointments  can  be  made  by 
contacting  the  Field  Supervisor.  See 
ADDRESSES  section. 

Issue  31:  One  commenter  asked  if  this 
listing  was  in  response  to  a  lawsuit 
settlement  with  the  Sierra  Club. 

Senice  Response:  This  listing  is  not 
in  response  to  a  lawsuit  settlement  with 
the  Sierra  Club.  The  listmg  of  the  Mount 
Hermon  June  beetle  and  Zayante  band- 
winged  grasshopper  is  in  response  to 
petitions  submitted  by  private  citizens. 

Issue  32:  One  commenter  suggested 
that  the  Service  conduct  field  work  to 
assess  the  status  of  the  species. 

Semce  Response:  The  Ser\ice's 
responsibility  under  the  Act  is  to 
compile  and  review  the  "best  available 
information"  concerning  the  biology, 
status.  an('  threats  to  species  During  the 
listing  process  the  Service  makes  efforts 
to  verifv'  information  through  field  visits 
and  surveys.  Primarv'  data  collection, 
however,  is  generally  conducted  by 
individuals  outside  the  Service. 

Issue  33:  One  commenter  asserted  that 
proponents  of  the  listing  should  be 
responsible  for  demonstrating  that  a 
species  is  endangered. 

Semce  Response:  Petitioners  and 
listing  proponents  are  expected  to 
provide  the  Service  with  pertinent  data 
concerning  the  biology  and  threats  to  a 
species  to  demonstrate  that  listing  may 
be  warranted.  After  that  time,  the 
Service  solicits  and  reviews  all  available 
information  to  make  decisions  regarding 
proposed  rules  and  final 
determinations. 

Issue  34:  One  commenter  concluded 
that  a  conflict  of  interest  existed  for 
commenters  who  were  involved  in  a 
court  settlement  regarding  preservation 
of  sand  parkland  habitat. 

Senice  Response  Any  member  of  the 
public,  regardless  of  affihation  or 
position,  is  invited  to  submit  comments 
on  a  proposed  rule  during  the  ojjen 
comment  period. 

Issue  35:  Three  commenters  stated 
that  the  Service's  notification  of  the 
public  regarding  the  proposed  rule  was 
inadequate.  One  commenter  requested 
that  all  landowners  be  directly  notified, 
and  that  notices  be  published  in 
newspapers 

Senice  Response:  The  Service 
provided  notification  of  the  proposed 
rule  to  the  public  through  processes 
required  in  the  Act,  including 
publication  of  findings  and  rules  in  the 
Federal  Register,  publication  of  notices 
in  local  newspapers,  and  letters  to 
goverrmient  officials,  planning  offices, 
regulatorv  agencies,  and  other  interested 
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parties  as  described  at  the  beginning  of 
this  section.  Direct  notification  of  all 
landowners  was  attempted  by  the 
Service  to  the  extent  practical. 

Issue  36:  One  commenter  stated  that 
the  Service  failed  to  publish  a  90-dav 
finding  that  the  petition  to  list  the 
Zayante  band-winged  grasshopper  may 
be  warranted,  and  failed  to  make  a  12- 
monlh  determination  following  the 
August  19,  1992.  notice  for  the  Mount 
Hermon  June  beetle.  Disputing  the 
Services  inclusion  of  such  notices  in 
the  proposed  rule,  the  commenter  stated 
such  failures  prevented  the  submission 
of  information  and  comment,  and 
recommended  the  proposed  listing  be 
invalidated. 

Service  Response:  The  Service's  90- 
day  finding  regarding  the  Zayante  band- 
winged  grasshopper  was  made  on 
September  25.  1992  but  was  not 
published  in  the  Federal  Register  prior 
to  pubhcation  of  the  proposed  rule.  The 
proposed  rule  constituted  the  required 
12-month  determinations  regarding  both 
the  Zayante  band-winged  grasshopper 
and  the  Mount  Hermon  June  beetle.  At 
that  time,  extensive  comment  periods 
and  a  public  hearing  allowed  all 
interested  parties  to  provide  comments 
and  information  concerning  the 
proposed  action.  All  input  was 
considered  in  preparation  of  the  final 
determination. 

Peer  Review 

In  accordance  with  policy 
promulgated  July  1,  1994  (59  FR  34270). 
the  Service  soUcited  the  expert  opinions 
of  independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to  the 
taxonomy,  population  models,  and 
supportive  biological  and  ecological 
information  for  species  under 
consideration  for  listing.  The  purpose  of 
such  review  is  to  ensure  listing 
decisions  are  based  on  scientificallv 
sound  data,  assumptions,  and  analyses, 
including  input  of  appropriate  experts 
and  specialists. 

The  data  and  assumptions  regarding 
the  Mount  Hermon  [una  beetle  and 
Zayante  band-winged  grasshopper  were 
each  reviewed  by  three  specialists.  Peer 
reviewers  were  identified  through 
inquiries  to  research  institutions, 
universities,  and  museums  for 
individuals  with  recognized  expertise 
with  the  subject  taxa.  The  reviewers 
were  asked  to  comment  upon  specific 
assumptions  and  conclusions  regarding 
the  species.  Their  comments  have  been 
incorporated  into  the  final  rule  as 
appropriate  and  are  summarized  below. 

Reviewers  of  the  Mount  Hermon  June 
beetle  information  agreed  that,  although 
estimates  were  speculative,  the  flight 


range  of  male  beetles  may  be  limited. 

Male  beetles  were  attracted  to  lights,  but 
the  maximum  distance  traveled  was 
unknown,  dependent  upon  the  visibility 
and  relative  strength  of  the  light 
compared  to  other  attractive  stimuli 
such  as  female  pheromone  or 
moonlight.  All  reviewers  emphasized 
the  dependence  of  fossorial  larvae  and 
females  on  the  specific  conditions  of  the 
soil.  The  reviewers  also  concurred  with 
the  Service's  conclusion  that  the  Mount 
Hermon  June  beetle  was  limited  to  the 
Zayante  sand  hills  habitat.  One  reviewer 
commented  that  males  may  occasionally 
be  trapped  in  adjacent  habitats,  but  they 
probably  represent  artifacts  of  random 
dispersal  and  not  colonization  of 
different  habitat  communities.  The  same 
reviewer  also  suggested  the  beetle  may 
occur  in  more  densely  vegetated  areas  of 
chaparral  as  well  as  open  sandy  areas. 

Excavation,  soil  compaction,  and 
vegetation  removal  within  Mount 
Hermon  June  beetle  habitat  are 
recognized  as  activities  expected  to 
adversely  affect  the  species. 
Landscaping  may  have  some  impact. 
The  reviewers  anticipate  the  application 
of  some  pesticides,  such  as  soil 
permeants.  could  have  a  negative  effect. 
Adjacent  hght  sources  should  not  be 
detrimental  to  the  species,  although 
male  Mount  Hermon  June  beetles  may 
be  attracted  away  from  their  habitat. 
Collection  was  not  considered  to 
significantly  threaten  the  species.  One 
reviewer  suggested  additional 
investigations  to  assess  specific  life 
history,  distributional,  and  other 
ecological  information  before 
proceeding  with  the  listing.  Another 
reviewer  commented  that  the  survey 
reports  and  other  information  submitted 
to  the  Service  concerning  the  biology  of 
the  beetle  were  based  upon  erroneous 
and  unfounded  assumptions,  poor 
methodology,  and  hearsay.  Nonetheless, 
the  Service's  comparison  of  collection 
records  and  independent  soil  and 
habitat  data  was  considered  a 
sufficiently  rigorous  analysis  for 
concluding  the  species  to  be  of  limited 
range  and  associated  with  the  Zayante 
sand  hills  ecosystem. 

The  reviewers  of  the  Zayante  band- 
winged  grasshopper  information  agreed 
that  substrate  was  an  important,  but  not 
a  sole,  determining  factor  for 
grasshopper  distributions.  An 
assumption  that  exchange  of  individuals 
between  isolated  populations  would  be 
infi^quent  because  of  short  observed 
flight  distances  was  questioned  by  one 
reviewer  but  supported  by  another's 
experience  with  other  Trimerotropis 
species.  Two  reviewers  agreed  with  the 
dismissal  of  non-specifically  labeled 
historic  specimens,  but  cautioned  that 


additional  investigation  of  the  outlying 
areas  may  be  warranted  if  suitable 
habitat  exists.  The  third  reviewer  felt 
that  information  should  be  considered 
reliable  unless  shown  otherwise.  In  the 
absence  of  sand  parkland  habitat 
elsewhere,  all  reviewers  concurred  with 
the  Service's  conclusion  that  the 
Zayante  band-winged  grasshopper  was 
restricted  to  sand  parkland  habitat.  The 
grasshopper  would  unlikely  occur  in 
adjacent  habitats  such  as  redwood 
forest,  chaparral,  grasslands,  or  coastal 
habitats.  Excavation,  soil  compaction, 
vegetation  removal,  landscaping,  and 
pesticides  were  all  recognized  as 
adverse  activities  affecting  the 
grasshopper.  One  reviewer  noted  that 
collection  of  specimens  from  areas 
adjacent  to  mining  operations  suggests 
the  species  is  not  particularly  impacted 
by  nearby  activities.  One  reviewer  also 
questioned  the  distinctiveness  of  the 
grasshopper  as  a  separate  species,  but 
deferred  final  judgment  to  others  more 
familiar  with  the  specimens.  A  reviewer 
familiar  with  the  specimens  and  the 
genus  Trimerotropis  confidently 
defended  the  Zayante  band-winged 
grasshopper  as  a  full  species. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Mount  Hermon  June  beetle 
[Polyphylla  barbata]  and  the  Zayante 
band-winged  grasshopper 
[Trimerotropis  infantilis)  should  be 
classified  as  endangered  species. 
Procedures  found  at  section  4  of  the  Act 
and  regulations  implementing  the 
listing  provisions  of  the  Act  (50  CFR 
part  424)  were  followed.  A  species  may 
be  determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Mount  Hermon  June  beetle  and  the 
Zayante  band-winged  grasshopper  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range. 
Habitat  destruction  and  modification  are 
recognized  as  the  primary  threats  to 
insect  species  (Pyle  1981)  because  of 
their  narrow  distributions  and 
dependence  on  specific  food  plants  or 
edaphic  conditions.  Both  the  Mount 
Hermon  June  beetle  and  Zayante  band- 
winged  grasshopper  are  restricted  to 
portions  of  the  Zayante  sand  hills 
ecosystem  in  the  Ben  Lomond-Mount 
Hermon-Scotts  Valley  area  of  Santa  Cruz 
Coimty,  California.  The  Mount  Hermon 
June  beetle  occurs  in  sand  parkland  and 
other  sparsely  vegetated  sandy  areas 
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within  the  Zayante  sand  hills 
ecosystem.  The  Zayante  band-winged 
grasshopper  is  narrowly  restricted  to 
sand  parkland  on  ridgetops  and  saddles. 
Both  species  are  imminently 
endangered  by  ongoing  and  threatened 
destruction  and  adverse  modification  of 
their  habitats  by  one  or  more  of  the 
following  activities — sand  mining, 
urban  development,  recreational  use  of 
habitat,  and  agriculture. 

The  ranges  of  both  species  are  limited 
by  the  substrate  found  in  the  Zayante 
soils,  and  the  availability  of  suitable 
food  plants  within  the  Zayante  sand 
hills  and  sand  parkland  habitats.  The 
Mount  Hermon  June  beetle  is  threatened 
by  excavation  and  construction 
activities  that  crush  or  expose  fossorial 
larvae  and  females,  resulting  in 
mortalities  and  elimination  of 
reproductive  populations  (W.  Hazeltine, 
in  litt.  1994).  Clearance  of  native 
Zayante  sand  hills  vegetation  and 
cultivation  of  non-native  plant  species 
in  landscaping  also  may  adversely  affect 
the  Mount  Hermon  June  beetle  by 
eliminating  food  plants  and  disrupting 
the  soil.  The  Zayante  band-winged 
grasshopper  is  similarly  threatened  by 
removal  and  alteration  of  the  sand 
parkland  habitat. 

Historically,  approximately  2533  ha 
(6265  ac)  of  Zayante  sand  hills  habitat 
occurred  in  Santa  Cruz  County.  Over  40 
percent  of  this  habitat  has  disappeared, 
primarily  due  to  urban  development 
and  mining;  1459  ha  (3608  ac)  currently 
remain  in  a  natural  state  (Lee  1994). 
Sand  parkland  habitat  has  been  more 
dramatically  reduced;  over  60  percent  of 
this  habitat  has  been  lost,  mostly  to  sand 
mining.  An  estimated  200  to  240  ha  (500 
to  600  ac)  existed  historicallv  (Marangio 
and  Morgan  1987;  Lee  1994)'.  By  1986. 
only  100  ha  (250  ac)  remained  intact 
(Marangio  and  Morgan  1987).  Currently, 
sand  parkland  is  limited  to 
approximately  78  ha  (193  ac)  (Lee  1994). 

Sand  mining  and  urban  development 
are  the  most  significant  causes  of  habitat 
loss  in  the  Ben  Lomond-Mount  Hermon- 
Scotts  Valley  region.  Sand  deposits 
within  the  Zayante  sand  hills  habitat 
have  been  actively  mined  for 
construction  purposes  for  at  least  five 
decades  (Storie  et  al.  1944  in  Griffin 
1964).  Three  sand  mines  in  the  area  are 
in  operation  and  have  permits  to  mine 
areas  of  sand  parkland  and  Zayaute 
sand  hills  habitat  that  are  currently 
undisturbed  (S.  Smith.  County  of  Santa 
Cruz  Planning  Department,  pers.  comm. 
1994).  Two  of  the  three  mines  support 
little  undisturbed  habitat  (S.  Smith, 
pers.  comm.  1996).  The  Service  has 
been  participating  in  the  development 
of  a  multi-species  habitat  conservation 
plan  (HCP)  for  the  third  mine.  Quail 


Hollow  Quarry,  within  the  San  Lorenzo 
Valley  in  Santa  Cruz  County,  California. 
The  County  of  Santa  Cruz,  the  owner 
and  operator  of  the  Quarry  (respectively 
Granite  Rock  Company  and  Santa  Cruz 
Aggregates),  and  interveners  (South 
Ridge  Watershed  Association.  Sierra 
Club,  and  California  Native  Plant 
Society)  entered  into  a  Settlement 
Agreement  in  June  of  1994  that  resolved 
longstanding  litigation  regarding  Granite 
Rock's  right  to  continue  mining  at  the 
site.  As  part  of  that  Agreement.  Granite 
Rock  is  permitted  to  continue  mining  in 
designated  areas  of  the  quarr\'  site, 
subject  to  obtaining  the  necessar\' 
mining  approvals,  and  portions  of  the 
site  containing  extremely  significant 
biological  resources,  including  the  two 
insects,  will  be  preserved  in  perpetuity 
through  purchase  of  the  South  Ridge 
and  through  dedication  of  a 
conservation  easement  for  the  areas  on 
the  North  and  West  Ridges  containing 
sand  parkland  habitat.  A  fourth  mine  is 
closed  at  this  time,  but  may  reopen  if 
funds  become  available  (S.  Smith,  pers. 
comm.  1994).  Seventeen  of  the  28 
Mount  Hermon  June  beetle  collection 
locations,  and  9  of  the  10  Zayante  band- 
winged  grasshopper  collection  sites  are 
adjacent  to  areas  used  for  sand  mining. 

Mining  of  sand  from  undisturbed 
areas  would  result  in  the  destruction  of 
habitat  for  the  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper.  Permits  held  by  the  mining 
companies  require  revegetation  efforts 
in  mined  areas  as  part  of  reclamation 
plans.  However,  such  revegetation  plans 
are  considered  inadequate  to 
successfully  restore  the  biological 
integrity  of  sand  parkland  and  Zayante 
sand  hills  habitats:  the  technical 
feasibility  of  such  restoration  is 
questioned  because  of  the  diversity  of 
the  ecosystem's  flora  and  fauna  and  the 
complexity  of  the  soil  facies  and 
edaphic  conditions  (Davilla  1990; 
Gilchrist  1990;  Murphy  1990). 

Urban  development  also  has  resulted 
in  significant  alteration  and  loss  of 
habitat.  Construction  of  private  homes, 
roads,  and  businesses  has  removed 
vegetation  and  modified  soils  through 
excavation,  compaction,  and  disruption 
of  soil  horizons.  More  than  480  ha  (1200 
ac)  of  Zayante  sand  hills  habitat  have 
been  developed  for  these  purposes. 
Recent  expansion  of  juvenile  hall 
facilities  near  Mount  Hermon 
eliminated  portions  of  an  area  known  to 
support  Mount  Hermon  June  beetles  (W. 
Hazeltine,  pers.  comm.  1994).  One  site 
where  Zayante  band-winged 
grasshoppers  were  previously  collected 
is  now  a  parking  lot  (D.  Weissman.  pers. 
comm.  1993).  Fourteen  collection  sites 
for  Mount  Hermon  June  beetles  and  two 


known  locations  of  Zayemte  band- 
winged  grasshoppers  are  adjacent  to 
residential,  commercial  and  public 
developments.  The  County  of  Santa 
Cruz  and  the  City  of  Scotts  Valley  have 
existing  plans,  zoning  designations,  and 
approved  permits  for  continued 
development  in  these  areas  (Marangio 
1985;  Lee  1994),  thereby  further 
reducing  and  fragmenting  Zayante  sand 
hills  habitat. 

Recreational  uses  of  Zayante  sand 
hills  habitats  may  adversely  affect  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper  through 
habitat  disturbance  and  degradation. 
Recreational  uses  include  off-road 
vehicles  (ORVs).  equestrian  activities, 
hiking,  bicycling,  and  camping,  These 
activities  crush  and  remove  vegetation, 
cause  compaction  of  soils,  promote  soil 
erosion,  and  occasionally  result  in  oil 
and  gasoline  spills.  Off-road  motorcycle 
events  (200+  people)  occur  on  sand 
parkland  {.\.  Haynes.  San  Lorenzo 
Water  District,  pers.  comm   1993)  Off- 
road  vehicle  damage  also  is  noted  at  the 
Geyer  Quany  and  on  the  South  Ridge  of 
the  Quail  Hollow  Quarr\-.  a  site 
considered  to  be  the  highest  quality 
patch  of  intact  sand  parkland  habitat 
(Lee  1994)  Disturbance  from  equestnan 
use  is  reported  from  five  sand  parkland 
areas  (Lee  1994).  A  campground 
encompasses  approximately  half  of  the 
sand  parkland  habitat  within  Henry 
Cowell  Redwoods  State  Park  (D. 
Hillyard,  pers,  comm.  1993;  S. 
Steinmetz.  pers  comm   1993).  and  foot 
and  ORV  traffic  are  recognized  as  causes 
of  erosion  damage  at  the  Quail  Hollow 
Ranch  County  Park  (County  of  Santa 
Cruz  1990). 

Limited  agricultural  activities  have 
also  contributed  to  habitat 
fragmentation  and  degradation  in  the 
Zayante  sand  hills  ecosystem.  While  the 
Zayante  soils  are  generally  of  little 
agricultural  value.  Zayante  sand  hills 
habitat  has  been,  and  may  continue  to 
be.  used  for  agncultural  purposes 
Currently,  portions  of  two  sand 
parkland  areas  are  zoned  for  timber 
har\est  (Lee  1994)  Other  areas  of 
Zayante  sand  hills  habitat  have  been 
proposed  for  conversion  to  vineyards 
(Davilla  1980) 

The  Ser\ice  has  reviewed  a  notice  of 
preparation  for  the  development  of  an 
educational  park  within  the  City  of 
Scotts  Valley  on  a  site  where  Mount 
Hermon  June  beetles  and  Zay  ante  band- 
winged  grasshoppers  have  been  sighted. 
The  Scotts  Valley  Unified  School 
District  evaluated  numerous  alternative 
sites  before  choosing  the  current 
location  for  the  proposed  facility. 
Recently,  the  Service  was  informed  that^ 
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an  alternative  site  for  the  proposed  park 
may  be  selected. 

B.  Overutilization  for  commercial. 

.  recreational,  scientific,  or  educational 
purposes.  Amateur  collecting  for  the 
Mount  Hermon  June  beetle  occurs  on  a 
limited  basis  during  the  narrow  flight 
periods  of  the  species.  As  this  species 
becomes  more  difficult  to  find,  the 
interest  of  collectors  may  increase; 
however,  overutilization  by  collection  is 
not  known  to  occur  at  this  time. 

Collection  of  the  Zayante  band- 
winged  grasshopper  has  occurred 
during  siureys  for  this  and  other 
invertebrate  species;  however, 
overutilization  of  this  species  by 
collection  is  not  known  to  occur  at  this 
time. 

C.  Disease  or  predation.  Mount 
Hermon  June  beetles  may  be  preyed 
upon  by  some  bird  species.  However, 
the  early  evening  flight  time  of  the 
Mount  Hermon  June  beetle  is  thought  to 
reflect  an  evolutionary  adaptation  for 
predator  avoidance,  coinciding  with  the 
cessation  of  bird  activity  (W.  Hazeltine, 
in  litt.  1994).  Based  upon  laboratory 
observations,  larvae  may  be  susceptible 
to  fungal  infestations  if  soil  conditions 
are  too  moist  (W.  Hazeltine,  in  litt. 
1993).  However,  the  significance  of  such 
mortality  sources  is  unknown. 

One  2iyante  band-winged 
grasshopper  specimen  was  observed  to 
be  parasitized  by  a  tachinid  fly  (White 
1993).  However,  the  significance  of 
parasitization  on  populations  of  this 
species  is  unknown. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Regulatory 
mechanisms  currently  in  effect  do  not 
provide  adequate  protection  for  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper  and  their 
habitats.  Federal  agencies  are  not  legally 
required  to  consider  and  manage  for 
these  species  during  project  design  and 
implementation,  although  some  Federal 
agencies  have  policies  that  encourage 
consideration  of  candidate  species  in 
the  design  and  implementation  of 
Federal  projects. 

At  the  State  and  local  levels, 
regulatory  mechanisms  also  are  limited. 
The  Mount  Hermon  June  beetle  and 
Zayante  band-winged  grasshopper  are 
not  hsted  by  the  State  of  California 
under  the  California  Endangered 
Species  Act.  State  and  local  agencies 
may  consider  these  taxa  when 
evaluating  certain  activities  for 
compliance  with  the  CEQA  and  local 
zoning  regulations.  If  an  activity  is 
identified  as  having  a  potential  impact 
on  these  species,  mitigation  measures 
may  be  required  by  State  and  local 
regulating  agencies  to  offset  these 
iinpacts.  However,  these  regulations  do 


not  provide  specific  protection 
measures  to  ensure  the  continued 
existence  of  these  species.  In  addition, 
CEQA  provisions  for  "Statements  of 
Overriding  Considerations"  can  allow 
projects  to  proceed  despite  unmitigated 
adverse  impacts.  The  County  of  Santa 
Cruz  requires  that  proposed  projects 
comply  with  both  general  zoning 
requirements  and  environmental 
designations.  However,  properties 
within  Zayante  sand  hills  habitats  are 
zoned  for  special  use,  timber 
production,  mining,  and  residential 
development.  Special  use  zoning  allows 
for  residential-agricultural,  residential, 
commercial,  and  industrial 
development  (Lee  1994). 

Public  ownership  of  lands  with 
Zayante  sand  hills  and  sand  parkland 
habitats  suitable  for  the  Mount  Hermon 
lune  beetle  and  Zayante  band-winged 
grasshopper  is  limited  to  the  Quail 
Hollow  Ranch,  Bonny  Doon  Ecological 
Preserve,  and  Henry  Cowell  Redwoods 
State  Park.  The  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper  are  only  known  to  occur  in 
Quail  Hollow  Ranch.  None  of  these 
properties  currently  has  a  management 
plan  that  specifically  provides 
protection  for  the  two  species  or  their 
habitats.  In  addition,  Zayante  sand  hills 
habitat  on  Quail  Hollow  Ranch  is 
reported  to  be  degraded  by  off-trail 
equestrian  activities  and  other  illegal 
access  (Lee  1994;  S.  McCabe,  pers. 
comm.  1994). 

A  settlement  agreement  between  local 
conservation  groups  and  one  of  the  sand 
mining  companies  resulted  in  action  to 
preserve  three  parcels  of  sand  parkland 
and  Zayante  sand  hills  habitat.  All  three 
of  these  parcels  support  the  Mount 
Hermon  June  beetle  and  Zayante  band- 
winged  grasshopper.  However, 
preservation  of  the  parcels  is  contingent 
upon  acquisition  of  the  "South  Ridge," 
a  parcel  recognized  as  the  highest 
quality  sand  parkland  habitat.  Funds 
necessary  for-the  $3.5  million  settlement 
purchase  have  not  yet  been  committed 
(C.  Scott,  pers.  comm.  1994;  Ken  Hart, 
pers.  comm.  1996). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Pesticides  could  pose  a  threat  to  the 
Zayante  band-winged  grasshopper. 
Pesticide  application  is  expected  at 
existing  and  planned  golf  courses  and 
may  occur  on  a  limited  basis  at 
vineyards  in  the  area.  Local  landowners 
may  use  pesticides  to  control  targeted 
invertebrate  species  around  homes  and 
businesses.  These  pesticides  may  drift 
and  kill  non-targeted  species  such  as  the 
Zayante  band-winged  grasshopper. 
Because  the  Mount  Hermon  June 
beetle  is  fossorial,  air-borne  pesticides 


would  not  likely  reach  and  affect  the 
species.  However,  application  of  soil 
permeant  pesticides  could  pose  a  threat 
(W.  Hazeltine,  in  litt.,  1994).  During  the 
flight  season  males  of  this  species  also 
may  be  subject  to  mortality  from 
attraction  to  electric  "bug  zappers"  (W. 
Hazeltine.  in  litt.  1994).  The  significance 
of  such  mortality  is  unknown,  however. 

The  quality  of  remaining  habitat  for 
the  Mount  Hermon  June  beetle  and 
2^yante  band-winged  grasshopper  may 
decline  because  of  fire  suppression  in 
the  Zayante  sand  hills  habitat.  Periodic 
wildfire  is  thought  to  be  critical  to 
maintenance  of  the  Zayante  sand  hills 
habitat  mosaic.  The  presence  of  fire- 
dependent  species  such  as  knobcone 
pine  and  Santa  Cruz  cypress  suggests 
that  fire  is  important  for  resetting 
vegetational  succession  within  the 
chaparral  communities,  and  for 
maintaining  the  open  characteristics  of 
ponderosa  pine  stands  and  sand 
parkland.  Fire  also  may  prevent  the 
invasion  of  species  from  the 
surrounding  mixed  evergreen  forest; 
encroachments  by  madrone  [Arbutus 
menziesii)  and  other  species  from 
surrounding  mixed  evergreen  forest  into 
Zayante  sand  hills  habitat  have  been 
attributed  to  reduced  fire  frequency 
(Marangio  1985). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  futiu^  threats  faced  by  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  the  Mount  Hermon  June 
beetle  (Polyphylla  barbata)  and  Zayante 
band-winged  grasshopper 
[Trimerotropis  infantilis)  as  endangered. 
This  status  was  determined  because 
these  species  are  "in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  [their]  range"  (section  3(6)  of 
the  Act)  because  of  threats  from  one  or 
more  of  the  following  factors — sand 
mining,  urban  development, 
recreational  use  of  habitat,  increased 
vulnerability  to  naturally  occurring 
extirpation,  and  habitat  restriction  and 
decline.  Critical  habitat  is  not  being 
designated  for  these  species  for  the 
reasons  discussed  below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
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protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  the  species  at  the  time  it  is  listed, 
upon  a  determination  that  such  areas 
are  essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  Usting  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  Mount  Hermon  June 
beetle  and  Zayante  band-vdnged 
grasshopper  at  this  time.  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Designation  of  critical  habitat  would 
not  benefit  the  Mount  Hermon  June 
beetle  and  Zayante  band-winged 
grasshopper  because  ail  populations  of 
the  two  species  occur  on  non-Federal 
lands  where  Federal  involvement  in 
land-use  aaivities  does  not  generally 
occur.  Prohibitions  of  adverse 
modification  to  critical  habitat  apply 
only  to  Federal  actions.  Therefore, 
additional  protection  afforded  to 
designated  critical  habitat  would  only 
be  realized  if  a  Federal  nexus  existed. 
Possible  nexuses  on  non-Federal  lands 
include  404  permits  from  the  U.S.  Army 
Corps  of  Engineers  and  funds  from 
Federal  housing  or  highway  programs. 
However,  no  such  nexuses  are  kiiown  or 
anticipated  within  the  habitat  and  range 
of  these  species. 

Furthermore,  in  the  case  of  the  Mount 
Hermon  June  beetle,  the  determination 
of  critical  habitat  would  be  detrimental 
to  the  conservation  of  the  species. 
Determination  of  the  location  and  extent 
of  reproductive  populations  and 
evaluation  of  edaphic  requirements 
would  require  excavation  and 
consequent  destruction  uf  habitat 
occupied  by  larvae  and  females. 

Available  Conservation  Measures 

Conservation  measurus  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Art  include 
recognition,  recovery  actions. 


requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  results  in 
pubhc  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Under  section  4  of  the  Act.  listing  the 
Mount  Hermon  June  beetle  and  Zayante 
band-winged  grasshopper  provides  for 
the  development  of  a  recovery  plan, 
which  will  bring  together  Federal,  State, 
local  government,  and  private  agencies 
and  individuals  to  develop  conservation 
strategies  for  these  species.  The  recoverv 
plan  would  develop  a  framework  of 
recovery  activities,  priorities,  and 
funding  requirements  to  accomplish 
conservation  objectives  and  ensure  the 
survival  and  recoverv-  of  the  Mount 
Hermon  June  beetle  and  Zayante  band- 
winged  grasshopper. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  species  or  destroy  or  adversely 
modifv'  Its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service.  Because 
no  Federal  lands  exist  within  the  range 
of  these  two  species,  consultations 
would  only  occur  if  a  Federal  agency 
had  discretion  over  permit  issuance  or 
fimding  of  projects.  Such  Federal 
involvement  is  neither  known,  nor 
anticipated,  within  the  habitat  and 
range  of  the  Mount  Hermon  June  beetle 
and  Zayante  band-winged  grasshopper. 

Section  9  of  the  Act  and 
implementing  regulations  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  The  prohibitions,  codified  at 
50  CFR  17.21.  in  part,  make  it  illegal  for 
any  person  subject  to  tlie  jurisdiction  of 
the  United  States  to  take,  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commerciai  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species  The 


definition  of  "take"  includes  to  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  or  collect;  or  to  attempt 
any  of  these.  It  is  also  illegal  to  possess. 
sell,  deliver,  cany,  transport,  or  ship 
any  such  wildlife  that  has  been  taken 
illegally.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

It  is  the  pohcy  of  the  Service  (59  FR 
34272)  to  identifv'  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  Usted  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
poUcy  is  to  increase  pubhc  awareness  of 
the  effect  of  the  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  During  the  public  comment 
period  the  Service  received  inquiries 
about  the  effect  listing  would  have  on 
the  sand  mining  industrv'.  commercial 
and  residential  development  and 
maintenance  activities,  and  recreational 
activities.  Based  on  the  best  available 
information,  the  following  actions 
would  not  result  in  a  violation  of 
section  9.  provided  these  activities  are 
carried  out  in  accordance  with  existing 
regulations  and  permit  requirements — 
removal  of  the  two  insect  species  from 
swimming  pools,  birdbaths,  window 
screens,  and  the  like  with  immediate 
and  safe  replacement  in  more  suitable 
habitat,  normal  lighting  around 
residences  and  com.mercial  buildings; 
normal  maintenance  of  backyard 
gardens,  reasonable  recreational  use  of 
existing  maintained  trails  withm 
Zayante  sand  hills  habitat:  use  of 
existing  roadways  and  railroads;  and 
continued  sand  mining  wnttiin  existing 
excavated  areas. 

Activities  that  could  result  m  the  take 
of  the  Mount  Hermon  June  beetle  or 
Zayante  tiand-vvinged  grasshopper 
include,  but  are  not  limited  to. 
unauthorized  collection  or  capture  of 
the  species,  e.xcept  as  noted  above  to 
relocate  individuals  out  of  danger; 
destruction  or  alteration  of  the  species' 
habitat  (e.g.  excavating,  compacting, 
grading,  or  discing  of  soil,  vegetation 
removal);  vTolations  of  grading,  mining, 
or  construction  permits  that  affect 
occupied  habitat:  off- road  vehicle  use 
on  occupied  habitat:  and  application  of 
pesticides  beyond  the  boundaries  of 
maintained  lawns  and  gardens  or  in 
violation  of  label  restrictions. 

Other  unauthonzed  activities  not 
identified  above  will  be  reviewed  on  a 
case-by-case  basis  tu  determine  if  a 
violation  of  .section  9  of  the  hO  may 
have  occurred.  The  Service  does  not 
consider  these  lists  to  be  exhaustive  and 
provides  them  for  the  infonnafion  of  the 
public.  Questions  regarding  whether 
specific  activities  will  constitute  a 


UMI 
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violation  of  section  9  should  be  directed 
to  the  Field  Supervisor  of  the  Service's 
Ventura  Field  Office  (see  ADDRESSES 
section). 

Permits  may  be  issued  to  earn  out 
othe^^\•ise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17  22  and  17.23. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  or  for  incidental 
take  in  the  course  of  otherwise  lawful 
activities.  Requests  for  copies  of  the 
regulations  regarding  listed  wildlife  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  US  Fish  and 
Wildhfe  Service.  Endangered  Species 
Permits.  911  N.E.  11th  Avenue. 
Portland.  Oregon  97232-4181 
(telephone  503/231-6241.  facsimile 
503/231-6243) 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impart 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 


Species 


Common  name 


Policv  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25.  1983  (49  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  c:ollection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  a\ailable 
upon  request  from  the  Field  Supervisor. 
Ventura  Field  Office  (see  ADDRESSES 
section) 

Author 

The  primary  authors  of  this  document 
are  Carl  Benz  and  lonathan  Hoekstra. 
Ventura  Field  Office  [see  ADDRESSES 
section,  telephone  805/644-1766). 


List  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows; 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  3500.  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Insects,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 


§17.11 
wildlife. 


Endangered  and  threatened 


(h)*    *   * 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Cntical 
hat)(tat 


Special 
rules 


Insects  (Class 
Insecta) 


Grasshoppers  and 
Allies  (insects. 
Order  Orthoptera) 


Grasshopper. 
Zayante  tand- 
winged. 


Tnmerotropis 
infantilis 


U.S.A.  (CA)  NA 


605 


NA 


NA 


Beetles  (insects. 
Order  Coteoptera) 


Beetle,  Mount 
Hermon  June. 


Polyphylla  bartata  ...     U.S.A.  (CA)  NA 


605 


NA 


NA 


Dated;  January  6.  1997 
lohn  G.  Rogers, 

Director.  Fish  and  Wildlife  Servicf 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  niaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  9&-ASO-29] 

Proposed  Establishment  of  Class  E 
Airspace;  Thomson,  GA,  and  Proposed 
Amendment  of  Class  E  Airspace; 
Augusta,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMMARY:  This  notice  einnounces  an 
extension  of  the  comment  period  on  a 
notice  of  proposed  rulemaking  which 
proposes  to  establish  Class  E  airspace  at 
Thomson,  GA,  for  the  Thomson- 
McDuffie  Airport,  and  amend  the 
Augusta,  GA,  Class  E  airspace  area  by 
removing  the  airspace  previously 
required  for  the  Thomson-McDuffie 
Airport.  This  action  is  being  taken 
because  potential  commentors  lacked 
sufficient  time  to  review  the  proposal 
prior  to  the  end  of  the  comment  period. 
DATES:  Comments  must  be  received  on 
or  before  March  10,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
96-ASO-29,  Manager,  Operations 
Branch.  ASO-530,  P.O.  Box  20636. 
Atlanta.  GA  30320. 

SUPPLEMENTARY  INFORMATION: 

Background 

Airspace  Docket  No.  96-ASO-29, 
published  on  November  29,  1996  (61  FR 
60660)  proposed  to  estabUsh  Class  E 
airspace  at  Thomson,  GA,  for  the 
Thomson-McDuffie  Airport,  and  amend 
the  Augusta,  GA,  Class  E  airspace  area 
by  removing  the  airspace  previously 
required  for  the  Thomson-McDuffie 
Airport.  This  action  will  extend  the 
comment  period  closing  date  from 
January  7, 1997  to  March  10,  1997. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (AIR). 


Extension  of  Comment  Period 

The  comment  period  closing  date  on 
Airspace  Docket  No.  96-ASO-29  is 
hereby  extended  to  March  10,  1997. 

1.  Tne  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  195»- 
1963  Comp..  p.  389;  14  CFR  11.69. 

Issued  in  College  Park,  Georgia,  on  January 
14.  1997. 

Wade  T.  Carpenter, 

Manager,  Air  Traffic  Division.  Southern 
Region. 

[FR  Doc.  97-1783  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  491»-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-29] 

Proposed  Establishment  of  Class  E 
Airspace;  Atqasuk,  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Atqasuk,  AK.  The 
development  of  Global  Positioning 
System  (GPS)  instrument  approaches  to 
runway  (RWY)  6  and  RWY  24  have 
made  this  action  necessary.  This  action 
will  change  the  airport  status  from 
Visual  Fhght  Rules  (VFR)  to  Instrument 
Flight  Rules  (IFR).  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Atqasuk,  AK. 

DATES:  Comments  must  be  received  on 
or  before  March  14,  1997, 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  AAL-530, 
Docket  No.  96-AAL-29,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  norma!  business  hours 
in  the  Office  of  the  Manager.  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert.  System 
Management  Branch,  AAL-538,  Federal 


Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulaton,' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
F.AA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
,V\L-29."  The  postcard  will  be  date,/ 
time  stamped  and  returned  to  tlie 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  uill  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  222  West  7th 
Avenue.  Box  14.  Anchorage.  AK.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRMl 
by  submitting  a  request  to  the  System 
Management  Branch.  AAL-530,  Federal 
Aviation  Administration.  222  U'est  7th 
Avenue.  Box  14.  Anchorage.  AK  99513- 
7587  Communications  must  ident;f\- 
the  notice  number  of  this  NTRM 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
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also  request  a  copy  of  Advisory  Circular 
No.  1 1-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  for  GPS 
instrument  approach  procedures  to 
RWY  6  and  RWY  24  at  Atqasuk.  AK. 
The  status  of  Atqasuk  Airport  will 
change  from  VFR  to  IFR.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D.  dated  September  4, 
1996,  and  effective  September  16,  1996, 
which  is  incorporated  bv  reference  in  14 
CFR  71.1  (61  FR  48403;  September  13. 
1996).  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Februar\- 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule. 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibibty  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  hicorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

571.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 


Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  5>eptember  4.  1996,  and  effective 
September  16.  1996,  is  amended  as 
follows: 


Paragraph  6005    Qass  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Atqasuk,  AK  (Newl 

Atqasuk  Airport,  AK 

(Lat.  70°28'02"N,  long.  157°26'08"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.5-mile 

radius  of  the  Atqasuk  Airport. 

»         »         •         »         * 

Issued  in  Anchorage.  AK.  on  January  15, 

1997. 

Willis  C.  Nelson, 

Manager.  Air  Traffic  Division.  Alaskan 
Region. 

[PR  Doc.  97-1776  Filed  1-23-97;  8:45  am] 

BILUNG  COOC  4»10-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-28] 

Proposed  Revision  of  Class  E 
Airspace;  Selawik,  AK 

AGENCY:  Federal  Aviation 

.•\dministration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Selawik.  AK.  The 
development  of  a  Global  Positioning 
System  (GPS)  instrument  approach  to 
runway  (RWY)  27  and  recomputation  of 
the  Selawik  Airport  Reference  Point 
(ARP)  have  made  this  action  necessary. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  Instrument  Flight  Rules  (IFR) 
operations  at  Selawnk.  AK. 
DATES:  Comments  must  be  received  on 
or  before  March  14,  1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triphcate  to:  Manager. 
System  Management  Branch,  AAL-530, 
Docket  No.  96-AAL-28,  Federal 
Aviation  Administration.  222  West  7th 
Avenue,  Box  14.  Anchorage.  AK  99513- 
7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch.  Air  Traffic 
Division,  at  the  address  shown  above. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  van  Haastert.  System 
Management  Branch.  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue.  Box  14.  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conunents  to  Airspace  Docket  No.  96- 
AAL-28."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  222  West  7th 
Avenue.  Box  14,  Anchorage,  AK,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubhc  contact  v«th  FAA 
personnel  concerned  writh  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 
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ThePropoeal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  E  airspace  at  Selawik,  AK, 
due  to  the  creation  of  a  GPS  instrument 
approach  to  RWY  27  and  recomputation 
of  the  Selawik  ARP.  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datum  83.  The  Class  E 
airspace  areas  designated  as  700/1200 
foot  transition  areas  are  published  in 
paragraph  6005  of  FAA  Order  7400.9D, 
dated  September  4,  1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (61  FR  48403;  September  13,  1996). 
The  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  eiir 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U  S.C.  40103.  40113,  40120: 
E  0.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400,90,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 


September  16, 1996,  is  amended  as 
follows: 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Selawik.  AK  [Revised] 
Selawik  Airpwrt,  AK 

(Lat.  66^5'58"  N,  long.  15B^9'49"  W) 

Selawik  VOR/DME.  AK 

(Lat.  66''36'00"  N,  long,  159°59'30"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8-mile  radius 
of  the  Selawik  Airport:  and  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  within  6  miles  north  and  4  miles 
south  of  the  231°  radial  of  the  Selawik  VOR/ 
DME  extending  from  the  8-mile  radius  to  16 
miles  southwest,  and  6  miles  north  of  the 
058°  radial  extending  from  the  8-mile  radius 
to  16  miles  northeast,  and  10  miles  either 
side  0^  the  Selawik  VOR/DME  120°  radial  to 
50  miles  southeast. 
***** 

Issued  in  Anchorage,  AK,  on  January  15, 
1997. 

Willis  C.  Nelson, 

Manager.  Air  Traffic  Division.  Alaslcan 
Region. 

(FR  Doc.  97-1775  Filed  1-23-97;  8:45  am] 

BtLUNG  CODE  491&-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-27] 

Proposed  Revision  of  Class  E 
Airspace;  Nuiqsut,  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  EKDT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  revises  Class  E 
airspace  at  Nuiqsut,  AK.  The 
modification  of  the  Global  Positioning 
Svstem  (GPS)  instrument  approach  to 
runway  (R.WY)  4  and  RWY  22  has  made 
this  action  necessary  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Nuiqsut,  AK. 
DATES:  Comments  must  be  received  on 
or  before  March  14.  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Svstem  Management  Branch.  AA1.-530. 
Docket  No.  96-.\AL-2 7. Federal 
Aviation  .administration.  222  West  7th 
Avenue.  Box  14.  Anchorage.  AK  99513- 
7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manaiger,  System 
Management  Branch,  Air  Traffic 
Eh  vision,  at  the  address  shovra  above, 
FOR  FURTHER  INFORMATKM  COKTACT: 
Robert  van  Haastert,  System 
Management  Branch,  AAL-538,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14.  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863, 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  .Airspace  Docket  No.  96- 
AAL-27."  The  postcard  \^^ll  be  date/ 
time  stamped  and  returned  to  the 
commenter.  .Ml  communications 
received  on  or  before  the  specified 
closing  date  for  comments  vwU  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  m  light 
of  comments  received.  .\\\  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  .Mr  Traffic  Division,  Federal 
Aviation  Adm'nistration.  222  West  "th 
Avenue.  Box  'i4.  Anchorage,  .\K.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  F.'KA 
persormel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NTRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AAL-530.  Federal 
Aviation  .•\dministration.  222  West  7th 
Avenue.  Box  14.  .Anchorage.  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NTRM. 
Persons  interested  in  being  placed  on  a 
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mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  Class  E  airspace  at  Nuiqsut,  AK. 
due  to  the  modification  of  the  GPS 
approaches  to  RVVY  4  and  RWY  22.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  03. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
pubhshed  in  paragraph  6005  of  FAA 
Order  7400. 9D.  dated  September  4. 
1996,  and  effective  September  16.  1996. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (61  FR  48403;  "September  13. 
1996).  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary-  to 
keep  them  operationally  current,  it. 
therefore — (1)  is  not  a  "significant 
regulatoPr'  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Febniarv 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air) 

The  Proposed  .\mendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  .Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71HAMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U  S  C  40103.  40113.  40120; 
E  O   10854.  24  FR  9565.  3  CFR.  1959-1963 
Comp  ,  p  389;  49  U.S.C.  106(gJ;  14  CFR 
11.69 

§71.1    [Am«nd«d] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  .Aviation 
Administration  Order  7400. 9D.  .Airspace 


Designations  and  Reporting  Points, 
dated  September  4,  1996.  and  effective 
September  16.  1996.  is  amended  as 
follows: 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Nuiqsut,  AK  [Revisedj 

Nuiqsut  Airport.  AK 
(Lat.  70''12'36"N.  long  15roO'20"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Nuiqsut  Airport,  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  5  miles  north  and  8  miles 
south  of  the  249°  bearing  from  the  airport  to 
29  miles  southwest. 
•         •         »         •         * 

Issued  in  Anchorage.  AK,  on  January  15. 
1997 

Willis  C.  Nelson, 

Manager,  Air  Traffic  Division,  Alaskan 
Region. 

|FR  Doc.  97-1774  Filed  1-23-97;  8:45  ami 

BILUNG  CODE  4810-1  }-P 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AAL-26] 

Proposed  Establishment  of  Class  E 
Airspace;  Kake,  AK 

AGENCY:  Federal  AviaUon 

.Administration  (FAA),  DOT 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Kake.  AK.  The 
development  of  Global  Positioning 
System  (GPS)  and  non-directional 
beacon  (NOB)  instrument  approaches  to 
runway  (RWY)  10  have  made  this  action 
necessary.  This  action  will  change  the 
airport  status  from  Visual  Flight  Rules 
(VFR)  to  Instrument  Flight  Rules  (IFR). 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  controlled  airspace 
for  IFR  operations  at  Kake.  AK. 
DATES:  Comments  must  be  received  on 
or  before  March  14.  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch.  AAL-530. 
Docket  No.  96-AAL-26.  Federal 
Aviation  .Administration.  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 

.An  informal  docket  mav  also  be 
examined  during  normal  business  hours 


in  the  Office  of  the  Manager,  System 
Management  Branch.  Air  Traffic 
Division,  at  the  address  shown  above. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulator)' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AAL-26."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  222  West  7th 
Avenue.  Box  14,  Anchorage,  AK,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  for  GPS  and 
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NDB  instrument  approach  procedures  at 
Kake,  AK,  The  status  of  Kake  Airport 
will  change  from  VFR  to  IFR.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datima  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16,  1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  (61  PR  48403:  September  13. 
1996).  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  these 
proposed  regulations  only  involve  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  vdll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PAFU  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  4011 3.  401 20; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996.  and  effective 
September  16, 1996.  is  amended  as 
follows: 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5  Kake,  AK  [New] 

Kake  Airport 

(Lat.  56''57'41"N;  long.  133''54'37"  W) 
Kake  NDB/DME 

(Lat.  S6°57'50"  N;  long  133°54'43"  W) 
Sumner  Strait  NDB 

(Lat.  56°27'53"  N:  long  133°05'50"  W) 

That  airspace  extending  upward  from  ''00 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Kake  Airport;  and  that  airspace 
extenaing  upward  from  1,200  feet  above  the 
surface  within  6  miles  north  and  9  miles 
south  of  the  286°  bearing  from  the  Kake  NDB/ 
DME  extending  from  the  NDB/DME  to  22 
miles  west  of  the  airport  and  within  4  miles 
each  side  of  the  138°  bearing  from  the  Kake 
NDB/DME  extending  from  the  6.5-mile 
radius  to  Sumner  Strait  NDB. 
*         *         *  «         « 

Issued  in  Anchorage.  AK.  on  )anuary  15, 
1997. 

WUlis  C.  Nekon, 

Manager,  Air  Traffic  Division.  Alaskan 
Region 

IFR  Doc.  97-1773  Filed  1-23-97;  8:45  am) 

BILUNO  CODE  4»10-13-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  416 
[Regulations  No.  16] 
RIN  0960-AD86 

Deeming  In  the  Supplenrientai  Security 
Income  (SSI)  Program  When  an 
Ineligible  Spouse  or  Parent  Is  Absent 
From  the  Household  Due  Solely  to 
Active  Military  Service 

agency:  Social  Security  Administration 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  add  a 
rule  on  how  the  income  and  resources 
of  ineligible  spouses  or  parents  affect 
the  ehgibility  and  benefit  amounts  of 
Supplemental  Security  Income  (SSI) 
claimants  and  recipients  when  those 
spouses  or  parents  are  absent  from  their 
households  due  solely  to  a  duty 
assignment  as  a  member  of  the  Armed 
Forces  on  active  duty.  We  are  proposing 
to  add  this  rule  because  the  current 
rules  do  not  reflect  the  provision  of  the 
Social  Security  Act  (the  Act],  as 
amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBR.^ 
1993).  that  addresses  this  situation. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  March  25.  1997. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 


Commissioner  of  Social  Security.  P.O. 
Box  1585.  Baltimore,  MD  21235;  sent  by 
telefax  to  (410)  966-2830;  sent  by  E-mail 
to  "regulations@ssa.gov';  or,  delivered 
to  the  Division  of  Regulations  and 
Rulings,  Social  Security  Administration, 
3-B-l  Operations  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  between  8:00  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 
may  be  inspected  during  these  same 
hours  by  making  arrangements  with  the 
contact  person  shovra  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  T.  Bridgewater,  Legal  Assistant, 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Secunty  Boulevard,  Baltimore.  MD 
21235.  (410)  965-3298  for  information 
about  this  rule. 

SUPPLEMENTARY  INFORMATION: 

Regulations  at  20  CFR  416.1167(a)  state 
that  a  'temporar\' '  absence,  for  SSI 
deeming  purposes,  occurs  when  an  SSI 
claimant/recipient,  an  ineligible  spouse 
or  parent,  or  an  ineligible  child  leaves 
the  household  but  intends  to,  and  does, 
return  in  the  same  month  or  the  month 
immediately  following.  If  the  absence  is 
temporar>',  we  continue  to  consider  the 
person  a  member  of  the  household  for 
deeming  purposes 

Under  our  policy  prior  to  October  1, 
1993,  an  ineligible  spouse  or  parent  who 
was  absent  from  an  SSI  claimant's  or 
recipient's  household  for  any  reason, 
including  active  duty  militar\'  service, 
and  whose  absence  was  not  temporary 
(20  CFR  416.1167(a]).  was  not 
considered  to  be  a  member  of  the 
household  for  deeming  purposes 
effective  with  the  first  day  of  the  month 
following  the  month  the  spouse  or 
parent  left  the  household. 

Section  13733(a)  of  OBR^  1993 
(Public  Law  103-66)  changed  SSI 
pohcy.  effective  October  1.  1993,  on  the 
treatment  of  ineligible  spouses  and 
parents  who  are  absent  from  deeming 
households  solely  because  of  active 
duty  militar\-  assignments.  Under  this 
legislation,  which  added  paragraph  (4) 
to  section  1614(f)  of  the  Act.  the  service 
member  continues  to  be  considered  a 
member  of  the  household,  absent 
evidence  to  the  contrar\ .  for  income  and 
resources  deeming  purposes.  Current 
regulations  do  not  specifically  address 
this  situation. 

The  change  in  the  deeming  rules 
made  by  section  13733(a)  of  Public  Law 
103-66  was  intended  to  prevent  an 
absent  deemor's  active  militan*'  service 
from  adversely  affecting  an  SSI 
claimant's  or  recipient's  benefits.  Prior 
to  the  change  in  the  deeming  rules,  and 
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under  certain  circumstances,  it  was 
possible  for  an  individual  to  receive  a 
smaller  SSI  benefit — or  no  benefit  at 
all — as  a  result  of  a  spouse's  or  parent's 
absence  from  the  household  due  to 
military  service. 

For  SSI  purposes,  the  treatment  of  an 
ineligible  spouse's  or  parent's  earnings 
differs  depending  on  whether  the 
spouse  or  parent  is  considered  to  be 
living  in  the  same  household  as  the  SSI 
recipient.  If  the  spouse  or  parent  is 
considered  to  be  livmg  in  the  same 
household  as  the  SSI  recipient,  the 
earnings  are  treated  as  earned  income.  If 
the  spouse  or  parent  is  not  considered 
to  be  living  in  the  same  household,  any 
earnings  that  are  made  available  to  the 
household  are  treated  as  unearned 
income.  In  the  SSI  program,  more 
generous  exclusions  apply  to  earned 
income  than  to  unearned  income. 

For  example,  under  prior  policy,  if  an 
absent  militar\'  member  whose  income 
and  resources  were  no  longer  deemed 
sent  wages  home,  or  his  or  her  wages 
were  directly  deposited  into  a  bank 
account  held  jointly  with  other  family 
members,  income  so  received  bv 
household  members  was  considered  to 
be  unearned  for  SSI  eligibihty  and 
payment  computation  purposes.  In 
contrast,  wages  received  while  the 
militarv'  deemor  resided  in  the 
household  were  considered  to  be  earned 
income  for  program  purposes. 
Accordingly,  prior  policy  had  the  effect 
of  disadvantaging  certain  SSI  claimants 
and  recipients. 

As  a  result  of  section  13733(a)  of 
OBRA  1993.  a  military'  spouse's  or 
parent's  absence  from  the  SSI  household 
because  of  an  active  duty  assignment  is 
generally  not  considered  for  program 
purposes:  the  same  deeming  rules  that 
apply  to  "at  home"  spouses  and  parents 
vvill  generally  apply  to  spouses  and 
parents  who  are  temporarily  absent  from 
the  household  due  to  active  dutv 
military-  service.  We  propose  to  amend 
our  regulations  at  20  CFR  416.1167  to 
reflect  section  13733(a)  of  OBRA  1993. 

However,  the  proposed  regulation 
recognizes  that  circumstances  may 
change  and  an  absent  service  member 
who  originally  intended  to  continue  to 
live  in  the  deeming  household  mav 
decide  not  to  do  so.  Under  the  proposed 
regulation,  if  an  absent  ser\'ice 
member's  intent  to  continue  to  live  in 
the  household  changes,  deeming  stops 
beginning  with  the  month  following  the 
month  in  which  the  intent  changed. 

We  assume,  absent  evidence  to  the 
contrary,  that  the  absent  service  member 
intends  to  return  to  the  deeming 
household  upon  conclusion  of  the 
military  assignment.  "Evidence  to  the 
contrary"  is  evidence  indicating  that  the 


service  member  does  not  intend  to 
return  to  the  deeming  household  upon 
conclusion  of  the  military  assignment. 
Evidence  to  the  contrary  includes  (but  is 
not  limited  to)  a  signed  statement  by  the 
"at  home"  spouse  or  parent,  or  by  the 
absent  service  member,  indicating  that 
the  service  member  does  not  intend  to 
return  to  the  deeming  household.  Other 
examples  of  evidence  to  the  contrary  are 
evidence  of  divorce  or  legal  separation 
that  will  result  in  the  service  member 
not  returning  to  the  deeming  household. 
Also,  diminished  support  from  the 
absent  service  member  to  the 
household — e.g.,  an  absent  spouse  who 
no  longer  makes  his  or  her  military 
wages  available  to  the  deeming 
household — may  be  evidence  that  the 
absent  service  member  no  longer 
intends  to  return  to  the  deeming 
household. 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  A.M.  on  the  date  of 
publication  in  the  Federal  Register  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  and 
determined  that  this  rule  does  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

We  certify  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantia!  number  of  small  entities 
since  this  rule  affects  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is 
not  required. 

Paperwork  Reduction  Act 

This  proposed  rule  imposes  no 
additional  reporting  or  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  96.006 — Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind.  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  Recordkeeping 
Requirements.  Supplemental  Security 
Income  (SSI). 


Approved:  January  7, 1997. 
Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  part  416  of  chapter  III  of  title 
20  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BLIND,  AND  DISABLED 

Subpart  K — [Amended] 

1,  The  authority  citation  for  subpart  K 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1602.  1611, 
1612.  1613,  1614(f),  1621,  and  1631  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5). 
1381a,  1382.  1382a,  1382b.  1382c(f).  1382J. 
and  1383):  sec.  211  of  Pub.  L.  93-66,  87  Stat. 
154  (42  U.S.C.  1382  note). 

2.  Section  416.1167  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§416.1167    Temporary  absences  and 
deeming  rules. 

*        *         #        *        * 

(c)  Active  duty  military  service.  If  your 
ineligible  spouse  or  parent  is  absent 
from  the  household  due  solely  to  a  duty 
assignment  as  a  member  of  the  Armed 
Forces  on  active  duty,  we  continue  to 
consider  that  person  to  be  living  in  the 
same  household  as  you,  absent  evidence 
to  the  contrary.  If  we  determine  that 
during  such  an  absence,  evidence 
indicates  that  your  spouse  or  parent 
should  no  longer  be  considered  to  be 
living  in  the  same  household  as  you. 
then  deeming  will  cease.  When  such 
evidence  exists,  we  determine  the 
month  in  which  your  spouse  or  parent 
should  no  longer  be  considered  to  be 
living  in  the  same  household  as  you  and 
stop  deeming  his  or  her  income  and 
resources  beginning  with  the  month 
following  that  month. 

Example.  Tom  is  a  child  who  receives  SSI. 
In  January  1996,  Tom's  father  leaves  the 
household  due  solely  to  an  active  duty 
assignment  as  a  member  of  the  Armed 
Forces.  Five  months  later  in  )une  1996.  while 
Tom's  father  is  still  on  an  active  duty 
assignment,  Tom's  parents  file  for  divorce. 
As  a  result,  Tom's  father  will  not  be  returning 
to  live  in  Tom's  household.  Therefore,  Tom's 
father  should  no  longer  be  considered  to  be 
living  in  the  same  household  with  Tom. 
Beginning  July  1,  1996,  deeming  from  Tom's 
father  will  cease. 

(PR  Doc.  97-1734  Filed  1-23-97;  8:45  am] 
BILUNQ  CODE  4190-29-P 


FOR  FURTHE 
Alan  S.  Lev 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  94P-O390  and  95P-0241] 

Food  Labeling:  Health  Claims; 
Availability  of  FDA  Report  of  Effects  of 
Food  Label  Health  Claim  Statements; 
Reopening  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  report  entitled 
"Consumer  Impacts  of  Health  Claims: 
An  Experimental  Study"  (the  FDA 
Study).  The  FDA  Study  is  relevant  to 
issues  under  consideration  in  the 
rulemaking  that  FDA  instituted  on 
December  21.  1995.  with  a  proposal  to 
amend  its  regulations  on  nutrient 
content  and  health  claims  to  provide 
greater  flexibility  in  the  use  of  these 
claims  on  food  products.  FDA  is  adding 
this  report  and  two  related  studies  on 
abbreviated  health  claim  statements  to 
the  administrative  record  of  that 
rulemaking.  In  addition,  FDA  is 
reopening  the  comment  period  for  the 
December  21,  1995,  proposed  rule  (60 
FR  66206]  to  provide  interested  persons 
with  an  opportunity  to  obtain  the  FDA 
Study  and  to  submit  comments. 

DATES:  Written  comments  by  March  10, 
1997. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  FDA  Study 
"Consumer  Impacts  of  Health  Claims: 
An  Experimental  Study"  and  the  studies 
submitted  by  The  Quaker  Oats  Co.  to  the 
contact  person  listed  below.  Send  two 
self-addressed  adhesive  labels  to  assist 
in  processing  your  request.  A  copy  of 
the  FDA  Study  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
The  FDA  Study  may  also  be  viewed  on 
the  FDA  World  Wide  Web  site  (http:// 
www.fda.gov)  by  selecting  Foods,  then 
Food  Labeling  from  the  menus 
presented.  Submit  written  comments  to 
the  Dockets  Management  Branch 
(address  above).  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  S.  Lew.  Center  for  Food  Safety 


and  Applied  Nutrition  (HFS-727),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-9448. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  21,  1995 
(60  FR  66206),  FDA  published  a 
proposed  rule,  entitled  "Food  Labeling: 
Nutrient  Content  Claims,  General 
Principles;  Health  Claims,  General 
Requirements  and  Other  Specific 
Requirements  for  Individual  Health 
Claims"  (the  December  1995  proposal), 
to  amend  its  regulations  on  nutrient 
content  and  health  claims  to  provide 
greater  flexibility  in  the  use  of  these 
claims  on  food  products.  The  agency 
proposed  to  permit  the  use  of  shortened 
versions  of  authorized  health  claims  and 
to  eliminate  some  of  the  required 
elements  of  these  claims.  The  proposed 
rule  provided  a  90-day  period  for  public 
comment.  The  agency  extended  the 
comment  period  for  an  additional  120 
days  on  March  22.  1996.  The  comment 
period  closed  on  July  18.  1996. 

FDA  has  recently  completed  research 
on  the  effects  of  food  label  health  claim 
statements  on  consumers.  This  research 
bears  directly  on  the  issues  involving 
health  claims  that  were  raised  in  the 
December  1995  proposal.  FDA  beUeves 
that  it  may  be  appropriate  to  consider 
that  research  in  developing  a  final  rule 
in  the  subject  rulemaking.  Therefore. 
FDA  is  placing  the  FDA  Study  on  this 
research  in  the  docket  for  the  December 
1995  proposal  and  is  reopening  the 
comment  period  on  the  proposal  to 
provide  an  opportunity  for  interested 
parties  to  comment  on  the  FDA  Study. 
FD.A  Is  providing  45  days  so  that 
interested  parties  have  sufficient  time  to 
obtain  the  study  and  submit  comments 
on  it. 

Shortly  after  publication  of  the 
December  1995  proposal,  FDA 
published  a  proposed  rule  to  authorize 
a  health  claim  on  the  association 
between  oat  bran  and  oatmeal  and  the 
risk  of  coronary  heart  disease  (61  FR 
296,  January  4.  1996).  In  response  to 
that  proposal,  FDA  received  a  comment 
from  The  Quaker  Oats  Co.  that  included 
two  studies  on  the  use  of  abbreviated 
health  claims.  Inasmuch  as  shortened 
health  claims  were  a  primary*  focus  of 
the  December  1995  proposal,  the  agency 
has  submitted  these  studies  to  Docket 
Number  94P-0390  for  consideration  in 
the  rulemaking  on  the  December  1995 
proposal.  Interested  parties  may  submit 
comments  on  these  studies  during  the 
reopened  comment  period. 

I.  The  FDA  Study 

A  Background 

The  final  report  of  the  Keystone 
National  Policy  Dialogue  on  Food, 


Nutrition,  and  Health  (Ref.  1)  reviewed 
several  issues  raised  by  the  food 
labeling  regulations  that  FDA  adopted 
in  response  to  the  Nutrition  LabeUng 
and  Education  Act  of  1990.  This  report 
identified  issues  related  to  health  claims 
as  among  those  most  in  need  of  study. 
The  report  also  noted  the  lack  of 
research  about  how  consumers  respond 
to  health  claims  on  food  labels  and 
raised  a  number  of  specific  questions 
about  the  relative  effectiveness  of 
specific  language  contained  in  FDA 
model  health  claim  statements.  The 
report  strongly  recommended  that 
consumer  research  be  conducted  to 
evaluate  the  impact  of  alternate  forms  of 
Jhealth  claim  statements  on  food  labels. 
The  goal  of  the  regulations  governing 
health  claims,  to  help  consumers 
achieve  a  healthier  diet,  is  one  vs-ith 
which  virtually  everyone  agrees,  but 
there  are  many  viewpoints,  and  no 
small  controversy,  about  how  to  best 
achieve  it.  Uncertainty  about  how  best 
to  structure  health  claims  arises  from 
the  lack  of  experience  with  this  type  of 
claim,  but  it  also  reflects  the  diversity  of 
opinion  about  how  health  claims  will 
affect  consumer  behavior 

The  Department  of  Health  and  Human 
Services  provided  funds  to  FDA  to 
conduct  research  on  the  effect  of  health 
claims  on  consumer  understanding  and 
behavior,  so  that  the  agency  would  have 
a  firm  empirical  basis  to  evaluate  the 
requirements  that  it  has  adopted  and 
any  revisions  that  it  may  contemplate. 
The  agency  designed  a  study  to 
investigate  the  effects  of  different 
versions  of  health  claim  statements  on 
a  range  of  variables  chosen  to  represent 
some  of  the  different  possible  effects  of 
health  claims 

A  preliminary  focus  group  study 
evaluated  a  number  of  proposed  health 
claim  statements  developed  bv  the 
Keystone  Dialogue  as  alternatives  to 
FDA's  model  health  claim  statements 
(Ref  1,  pp.  141  to  150)  The  results 
suggested  that  FD.^'s  model  claims 
could  be  improved,  and  it  highlighted 
some  basic  issues  underlying  consumer 
reactions  Central  to  consumer  reactions 
to  health  claims  was  the  credibihty  and 
authoritativeness  of  the  claims  The 
brevity  of  a  claim  was  seen  bv 
consumers  as  a  significant  element  of 
the  effectiveness  of  health  claims,  but 
preferences  for  brevity  seemed  to 
depend  on  the  degree  of  famiUaritv  (i.e.. 
amount  of  pnor  knowledge)  with  the 
given  diet.'disease  relationship  The 
focus  group  results  also  emphasized  the 
importance  of  looking  at  several 
different  kinds  of  health  claims,  because 
consumer  reactions  were  noticeably 
different  depending  on  familiarity  with 
the  claim.  FD.\  used  the  results  from  the 
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focus  groups  to  identify  the 
independent  variables  for  a  larger  study 

B.  Study  Design 

The  FDA  Study  was  a  shopping  mail 
intercept  study.  Subjects  were  primary 
food  shoppers  recruited  at  a  mall  with 
central  interviewing  facihties  at  eight 
sites  around  the  countr\'.  The  sample 
size  was  approximately  175  persons  per 
site  (total  sample  size  was  1,403 
persons),  with  quotas  for  age  and 
education  to  ensure  that  the  full  range 
of  population  characteristics  were 
represented  in  the  sample.  Subjects 
were  randomly  assigned  to  an 
experimental  condition.  In  the  central 
interviewing  facihty.  an  interviewer 
administered  the  experimental  protocol 
in  a  20  to  25  minute  session.  Subjects 
were  presented,  one  at  a  time,  with 
realistic  product  packages.  The  packages 
were  of  typical  size  and  organization  for 
the  particular  type  of  product,  including 
front  and  back  label  information 
appropriate  for  the  product  category. 
The  product  types  and  health  claims 
represented  included:  Cheese  lasagna/ 
saturated  fat  and  cholesterol  and  risk  of 
coronary  heart  disease;  yogurt/ calcium 
and  osteoporosis;  and  breakfast  cereal/ 
folic  acid  and  risk  of  neural  tube 
defects. 

The  presentation  style,  authority,  and 
brevity  of  the  health  claim  were 
experimentally  manipulated.  Each 
product  label  seen  represented  a  cell  in 
the  experimental  design.  The  order  of 
presentation  of  the  products  and  the 
type  of  health  claim  were 
counterbalanced  to  avoid  confounding 
efTects.  A  series  of  questions  about  each 
product  measured  purchase  intentions 
and  communication  effectiveness  of  the 
product  label  (e.g.,  perceived  health 
benefits,  compellingness),  as  well  as 
personal  and  household  characteristics. 
Information  search  behavior  was 
observed  and  recorded. 

C.  Conclusions 

The  results  of  the  FDA  Study  (Ref.  2) 
show  that  shorter  claims  are  more 
effective  than  longer  claims,  that 
endorsed  health  claims  have  liabilities 
compared  to  nonendorsed  claims,  and 
that  splitting  claims  between  the  front 
and  back  label  makes  little  difference. 
The  results  also  show  that  the  ability  of 
health  claims  to  accurately 
communicate  health  information  about 
a  product  appears  to  be  fairly  limited 
and  involves  tradeoffs  between  different 
kinds  of  valid  health  information. 

11.  The  Quaker  Oats  Co.  Studies 

The  Quaker  Oats  Co.  submitted 
reports  of  two  studies  pertaining  to  the 
use  of  abbreviated  health  claim 


statements  as  a  comment  to  Docket  No. 
95F-0197  (61  FR  296).  The  consumer 
research  in  the  first  report,  entitled 
"Quaker  Oatmeal  On-Pack  Health  Claim 
Survey,"  provided  data  on  the  question 
of  whether  consumers  would  read  the 
full  claim  if  only  an  abbreviated  claim 
appeared  on  the  front  of  the  label  (Ref. 
3).  The  data  were  based  on  a  national 
telephone  survey  of  301  consumers.  The 
respondents  were  asked  about  four 
types  of  new  highlighted  messages  on 
the  front  of  a  package  of  breakfast  cereal 
(health  or  nutrition;  improvements  to 
the  product;  price;  special  offers  or 
rebates).  The  key  questions  concerned 
how  likely  respondents  would  be  to 
read  each  of  the  four  types  of  messages 
on  the  front  of  a  package,  and,  if  they 
noticed  a  new  highlighted  message  on 
the  front  of  the  package  that  was  about 
health  benefits  and  that  stated  that 
additional  information  could  be  found 
on  the  back  of  the  package,  how  likely 
they  were  to  read  the  additional 
information. 

The  second  report,  entitled 
"Consumer  Perception  Study  of  a 
Statement  Related  to  Heart  Disease  on 
the  Label  of  Quaker  Oats,"  presented 
consumer  research  comparing  an 
abbreviated  oatmeal  claim  ("A  diet  high 
in  oatmeal  may  help  reduce  the  risk  of 
heart  disease")  with  a  full  fiber-heart 
disease  health  claim  ("Diets  low  in 
saturated  fat  and  cholesterol  and  high  in 
grains,  fruits  and  vegetables  that  contain 
fiber,  particularly  soluble  fiber,  may 
reduce  the  risk  of  heart  disease,  a 
condition  associated  with  many 
factors.")  (Ref.  4).  The  data  were  fronj  a 
national  shopping  mall  intercept  study 
of  826  consumers.  Participants  saw  one 
of  three  rnocked-up  cereal  packages  that 
contained  the  abbreviated  claim,  the 
long  claim,  or  no  claim  (control 
condition). 

The  report  stated  that  the  presence  of 
either  health  claim,  compared  to  the 
control  condition,  increased  the  number 
of  participants  who  recognized  that  a 
diet  high  in  oatmeal  may  help  reduce 
the  risk  of  heart  disease.  There  were  no 
significant  differences  in  terms  of  the 
impact  of  the  claims  on  consumers' 
perceptions  of  the  product  or  their 
beliefs  about  the  diet-disease 
relationship. 

III.  Comments 

Interested  persons  may  by  March  10, 
1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
wfritten  comments  regarding  the  studies 
being  added  to  this  docket.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  mav  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 


brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

rV.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD01 -96-002] 
RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Mystic  River,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  rules  for  the  S99 
Alford  Street  Bridge  over  the  Mystic 
River  in  Boston,  Massachusetts. 
Additionally,  the  regulations  governing 
the  Boston  and  Maine  Bridge  and  the 
General  Lawrence  Bridge  will  be 
removed  because  both  bridges  have 
been  replaced  with  fixed  bridges.  The 
owner  of  the  S99  Alford  Street  Bridge 
has  requested  that  an  8  hour  notice  for 
openings  be  provided  from  November  1 
through  March  31,  between  11  p.m.  and 
7  a.m.  This  change  is  expected  to 
provide  for  the  needs  of  navigation  and 
relieve  the  bridge  owner  of  the  burden 
of  crewing  the  bridge  at  night  during  the 
winter  months. 

DATES:  Conrunents  must  be  received  on 
or  before  March  25.  1997. 
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ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr),  First  Coast 
Cuard  District.  Bldg  135 A.  Governors 
Island,  New  York.  New  York  10004- 
5073.  The  telephone  nimaber  is  (212) 
668-7165.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Area,  Project  Officer,  First  Coast  Guard 
District  Bridge  Branch,  (212)  668-7165. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  vmtten  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDGl-96-002)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  conunents 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  by 
writing  to  the  address  under  ADDRESSES. 
If  it  is  determined  that  the  opportunity 
for  oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  S99  Alford  Street  Bridge  at  mile 
1.4  over  the  Mystic  River  is  a  bascule 
bridge  operated  by  the  City  of  Boston. 
The  Boston  and  Maine  Bridge,  mile  1.8, 
was  operated  by  the  Massachusetts  Bay 
Transportation  Authority  until  it  was 
removed  in  1989:  The  General  Lawrence 
Bridge,  mile  3.6,  was  owned  and 
operated  by  the  Metropolitan  District 
Cormnission  (MDC)  until  it  was 
removed  in  1990. 

The  existing  rules  at  33  CFR 
117.609(a)  require  the  S99  Alford  Street 
Bridge  and  the  Boston  and  Maine  Bridge 
to  open  on  signal,  except  during  the 
designated  rush  hour  periods  when  the 
draw  need  not  open  for  vessels  with  a 
draft  of  less  than  18  feet.  Paragraph  (b) 
of  that  section  states  the  General 
Lawrence  Bridge  need  not  be  opened  for 
vessels. 

In  November.  1995,  the  Coast  Guard 
received  a  request  from  the  City  of 
Boston  to  change  the  operating  rules  for 
the  S99  Alford  Street  Bridge.  This 


proposed  change  removes  the 
requirement  for  the  bridge  to  open  on 
signal  between  11  p.m.  and  7  a.m. 
during  the  winter  months  of  November 
through  March.  The  city  provided 
information  which  indicated  that  there 
have  been  few  requests  for  openings 
during  this  time.  In  1989,  the  Boston 
and  Maine  Bridge  and  the  General 
Lawrence  Bridge  were  replaced  with 
fixed  bridges.  Accordingly,  operating 
rules  are  no  longer  required  for  these 
bridges. 

Discussion  of  Proposed  Amendments 

This  proposal  will  amend  33  CFR 
117.609(a)  to  require,  from  November  1 
to  March  31  each  year,  at  least  an  8  hour 
advance  notice  be  given  to  the  bridge 
ovraer  for  openings  of  the  S99  Alford 
Street  Bridge  between  11  p.m.  and  7 
a.m.  The  exemption  in  the  existing  rule 
for  vessels  with  a  draft  greater  than  18 
feet  will  be  removed  because 
commercial  vessels  to  which  this 
applied  no  longer  use  the  Mystic  River. 
The  requirement  to  provide  an  8  hour 
advance  notice  for  the  S99  Alford  Street 
Bridge  for  night  openings  from 
November  to  March  should  not 
significantly  affect  the  recreational 
boaters  who  infrequently  use  the  river 
in  winter  months.  The  requirement  that 
public  vessels  be  passed  as  soon  as 
possible  will  be  removed  from 
117.609(a)  since  it  is  now  a  requirement 
under  117.31  of  the  general  operating 
regulations.  This  proposal  will  further 
amend  117.609(a)  and  (b)  by  eliminating 
references  to  the  Boston  and  Maine 
Bridge  and  the  General  Lawrence  Bridge 
which  have  been  replaced  by  fixed 
bridges. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary'. 
This  conclusion  is  based  on  the  fact  that 
information  from  the  bridge  owner 
indicates  that  there  have  been  few 
requests  for  openings  during  these 
times.  Mariners  can  still  pass  through 
the  S99  Alford  Street  Bridge  from  11 
p.m.  to  7  a.m.  from  November  to  March 
so  long  as  they  provide  advance  notice. 


Sma]]  Entities 

The  Coast  Guard  has  considered  the 
economic  impact  of  this  rule  on  small 
entities  under  the  Regulatory  Flexibihtv 
Act  (5  U.S.C.  601  et  seq.).  For  the 
reasons  discussed  in  the  Regulatory 
Evaluation  above,  the  Coast  Guard  has 
determined  that  this  rule  will  not  affect 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  Mlf  475. IB,  (as  revised  by 
60  FR  32197.  Juiy  20,  1995),  this  rule 
promulgates  operating  regulations  for 
draw  bridges  and  is  categorically 
excluded  from  further  environmental 
documentation. 

List  of  Subjects  n  33  CFR  Part  117 

Bridges. 

Proposed  Regulation 

For  the  reason";  set  out  in  the 

preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  11 7  as  follows: 

PART  117— {AMENDED] 

1.  The  authority  citaticjp  for  part  117 
continues  to  rea*^  as  follows: 

Authority:  33  L  .S  C.  499;  49  CFR  1  46;  33 

CFR  1  05-l(g);  section  117.255  also  issued 
under  the  authontv  of  Pub.  L.  102-587.  106 
Stat.  5039. 

2.  Section  117.609  is  revised  to  read 
as  follows: 

§117.606    Mystic  RIvar. 

(a)  The  draw  of  the  S99  Alford  Street 
Bridge,  mile  1.4.  shall  open  on  signal; 
except  that  from  7:45  a.m.  to  9  a.m.,  9:10 
a.m.  to  10  a.m.  and  5  p.m.  to  6  p.m.. 
except  Sundays  and  holidays,  the  draw 
need  not  open  for  the  passage  of  vessels. 
From  November  1  through  March  31. 
between  11  p.m.  a    J  7  a.m..  at  least  an 
8  hour  advance  notice  is  required  for 
bridge  openings  b'  calling  the  number 
posted  at  ihebrir'^e. 
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(b)  The  draw  of  the  WeUington 
Bridge,  mile  2.5.  need  not  be  opened  for 
vessels. 

Dated:  January  3.  1997 

|.L.  Linnon, 

Rear  Admiral,  US  Coast  Guard,  Commander. 
First  Coast  Guard  District 

IFR  Doc.  97-1800  Filed  1-23-97;  8:45  am] 

BILUNQ  COOE  4n»-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  t 

[CC  Docket  No.  96-254;  FCC  96-472] 

Implementation  of  Section  273  of  the 
Communications  Act  of  1934,  as 
Amended  by  the  Telecommunications 
Act  of  1996 

AGENCY:  Federal  Corninunications 
Commission 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  issuing 
this  Notice  of  Proposed  Rulemaking 
(NPRM)  to  initiate  a  proceeding 
concerning  the  Bell  Operatmg 
Companies'  (BOCs)  manufacture  of 
telecommunications  equipment  and 
customer  premises  equipment  (CPE) 
pursuant  to  Section  273  of  the 
Communications  Act  of  1934.  as 
amended  by  the  Telecommunications 
Act  of  1996.  In  general,  under  Section 
273,  a  BOC  may  provide 
telecommunications  equipment  and 
may  manufacture  both 
telecommunications  equipment  and 
CPE  once  the  Commission  authorizes 
the  BOC  to  provide  in-region, 
interLATA  services  pursuant  to  Section 
271,  The  Commission  seeks  comment 
on  procedures  governing  collaboration, 
research  and  royalty  agreements, 
nondiscrimination  standards,  and  the 
reporting  and  disclosure  of  protocols 
and  other  technical  requirements  for 
cormecting  to  the  BOC's  network. 
Section  273  also  limits  the 
manufacturing  activities  of  Bellcore  and 
other  entities  that  develop  industry- 
wide standards  or  generic  requirements, 
or  conduct  certification  activities.  The 
Commission  seeks  comment  on 
proposed  measures  to  implement  these 
provisions  of  Section  273  In  addition, 
the  Commission  seeks  comment  on  the 
effects  of  the  BOCs'  proposed  sale  of 


Bellcore  on  its  implementation  of 
Section  273. 

DATES:  Comments  are  due  on  or  before 
February  24,  1997  and  Reply  Comments 
are  due  on  or  before  March  26,  1997. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
March  25.  1997. 

ADDRESSES:  To  file  formally  in  this 
proceeding,  interested  parties  must  file 
an  original  and  six  copies  of  all 
comments,  reply  comments,  and 
supporting  comments,  with  the 
reference  number  'CC  Docket  96-254" 
on  each  document.  Those  parties 
wishing  each  Commissioner  to  receive  a 
personal  copy  of  their  comments  mu.st 
file  an  original  plus  eleven  copies. 
Parties  must  send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street.  N.W,  Room  222, 
Washington,  D.C.  20554.  Parties  must 
also  provide  four  copies  to  Secretary, 
Network  Services  Division,  Common 
Carrier  Bureau,  2000  M  Street.  N.W,, 
Room  235,  Washington,  D.C.  20554. 
Parties  must  also  provide  one  copy  of 
any  documents  filed  in  this  docket  to 
the  Commission's  copv  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Street,  N.W..  Suite  140, 
Washington,  D.C.  20037,  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234,  1919  M  Street, 
N,VV,,  Washington.  DC,  20554,  or  via 
the  Internet  to  dconwav@fcc,gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer.  10236 
NEOB.  725-1 7th  Street.  N,W,, 
Washington,  D,C,  20503  or  via  the 

Internet  to  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Cooke,  Attorney.  Network 
Services  Division,  Common  Carrier 
Bureau.  (202)  418-2351  For  additional 
information  concerning  the  information 
collections  contained  in  this  NPRM 
contact  Dorothy  Conway.  (202)  418- 
0217.  or  via  the  Internet  at 
dconwav@fcc,gov 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted 
December  10.  1996,  and  released 
December  11.  1996,  (FCC  96-472).  This 


NPRM  contains  proposed  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
("PRA").  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  for  review  under  the  PRA. 
OMB,  the  general  public,  and  other 
Federal  agencies  are  invited  to  comment 
on  the  proposed  or  modified 
information  collections  contained  in 
this  proceeding.  The  full  text  of  this 
Notice  of  Proposed  Rulemaking  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  St.,  NW.,  Washington,  D.C.  and  is 
also  available  from  the  FCC's  World 
Wide  Web  site,  http://www.fcc.gov.  The 
complete  text  also  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  St.,  NW., 
Suite  140,  Washington  D.C.  20037. 

Paperwork  Reduction  Act 

This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No,  104-13,  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  this  NPRM; 
OMB  notification  of  action  is  due  March 
25,  1997.  Comments  should  address:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utifity,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  None. 

Title:  Implementation  of  Section  273 
of  the  Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 
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Information  collection 


Proposed  Provision  of  Information  on  Protocols  and 

Technical  Requirements  (Section  273(c)(1))  

Access  By: 

Competitors  to  Infomiation  (Section  273(c)(3))  

Proposed  Provision  of  Planning  Information  to  Inter- 
connecting Carriers  (Section  273(c)(4)) 

Proposed  Requirements  for  Standard-Setting  Enti- 
ties (Section  273(d)(4)(A))  

Sunset  of  Manufacturing  Safeguards  and   Proce- 
dural Requirements  (Section  273(d)(6))  


No.  of  re- 
spondents 
(approx.) 


27 
27 

27 
50 
50 


Estimated 

time  per  re- 
sponse 
(hours) 


8 
2 
2 

5 

20 


Frequency 
(per  year) 


Total  annual 
Ixirden 
(hours) 


Total  annual 
cost  to  re- 
spondents' 


25 
25 
75 
10 

1 


1,400 

350 

1.050 

2.500 

1,000 


Total  annual 

capital  and 

startup 

costs  and 
total  arvxial 

operation 
and  mainte- 

narx^e  and 
purchase  of 

services 


$140,000 

35.000 

105,000 

250,000 

100.000 


S77.000 

77,000 

77.000 

0 

0 


'  Assuming  cost  of  preparation  to  be  SlOO/hr. 

2 Regional  Holding  Companies  ("RHCs").  These  seven  RHCs  control  all  of  the  Bell  Operating  Companies  f'BOCs").  Each  RHCs  typically  files 
information  with  the  Commission  on  tiehalf  of  all  of  the  BOCs  under  Its  control. 


Total  Annual  Burden:  6300  hours. 

Respondents:  Businesses  or  others  for 
profit,  including  small  businesses. 

Needs  and  Uses:  The  NPRM  seeks 
comments  on  a  number  of  issues,  the 
resolution  of  which  may  lead  to  the 
imposition  of  information  collections 
subject  to  the  Paperwork  Reduction  Act. 
The  information  collections  proposed 
are  required  under  the 
Telecommunications  Act  of  1996, 
Pubhc  Law  No.  104-104.  These 
information  collections  will  also  be 
used  to  ensure  that  the  BCXls,  standards- 
setting  organizations,  equipment 
manufacturers,  and  certification  entities 
fulfill  their  obligations  under  Section 
273,  The  NPRM  seeks  comment  on 
potential  overlap  between  existing 
information  collections  and  the 
information  collections  required  under 
Section  273  and  proposed  in  the  NPRM. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

1,  Introduction  and  Background:  On 
Februar>-  8,  1996,  the 
Telecommunications  Act  of  1996  ("1996 
Act")  became  law. '  Through  this 
legislation,  Congress  sought  to  establish 
a  "pro-competitive,  de-regulatory 
national  policy  framework"  for  the 
United  States  telecommunications 
industry."  The  1996  Act  mciudes 
pro\isions  that  are  intended  to  promote 
competition  in  markets  that  are  already 
open  to  new  competitors.  Congress 
entrusted  to  this  Agency  the 
responsibility  for  establishing  the  rules 
that  will  implement  most  quickly  and 


effectively  the  national 
telecommunications  policy  embodied  in 
the  1996  Act.5 

2.  Section  273  seeks  to  facihtate  BCX: 
entry  into  manufacturing  while 
preserving  the  competitive  nature  of 
these  markets  by  permitting  a  BCX;  to 
manufacture  telecommunications 
equipment  and  CPE  only  after  the  BOC: 
(1)  has  been  authorized  to  provide  inter- 
LATA  service  pursuant  to  Section 
271(d)  (which,  inter  aha,  requires  the 
BCX:  to  have  demonstrated  that  it  has 
implemented  certain  network  access 
provisions  contained  in  Section 
271(c)(2)(B)  and  that  BOC  provision  of 
interLATA  service  is  in  the  public 
interest);  *  (2)  has  established  a  separate 
subsidiary  that  complies  with  Section 
272  (which  contains  certain  structural 
safeguards  and  other  provisions  to 
facilitate  detection  of  prohibited  acts  as 
well  as  to  prevent  discrimination  and 
cross-subsidization):  ^  and  (3)  has  met 
the  requirements  of  Section  273  (which. 
inter  alia,  requires  BOC  disclosure  of 
certain  technical  information,  prohibits 
discriminatory  equipment  procurement 
decisions,  and  imposes  constraints  on 
certain  standards-setting,  and 
certification,  entities). *" 


-'The  TeiecommLinication!i  .^ci  of  1996,  Public 
l^w  No.  104-104.  110  Slat.  9b  19965  'codified  at 
47U.S.C.  §§151  et  ser,  V 

■*/(  Statement  of  Managers.  S.  Conf  Rep.  No. 
104-230.  104th  Cong..  2d  Sess.  1  (1996)  (Joint 
Explanatory  Statement"). 


'  According  to  Representative  Fields.  "(Congress) 
is  decompartmentaiizing  segments  of  the 
teiecom.Ti'jnications  maustrv  opening  the 
floodgates  of  competition  :hrough  deregulation,  and 
most  importa.ntiy,  giving  corisamers  choice  •   •   • 
and  from  these  choices  the  benefits  of  competition 
flow  to  all  of  us  as  consumers — new  and  better 
technologies,  new  applir.8lions  for  existing 
technologies,  and  most  im.portantly  *    *    •  lower 
consumer  price,  '  142  Cong  Rec.  H1149  (Feb.  1. 
1996)  (statement  ot  Rep  Fields). 

»47  1I.S.C.  !»273(ai. 

'47  U.S.C.§  272(a)(2)(A). 

•47  U.S.C.§ 273(a). 


3  Section  273(a):  Authorization. 
Section  273(a)  explicitly  authorizes 
BOCs  and  BOC  affiliates'  to 
"manufacture  and  provide  ' 
telecommunications  equipment."^  and 
"manufacture"  customer  premises 
equipment  ' '  once  they  obtain  authonty 
to  offer  in-region,  interLATA  service 


"The  term  "Bell  operating  company'  is  defineo 
1.-.  the  1996  .An,  and  includes  the  successors  a.-,c 
assigns  of  Bell  operating  companies  t.lat  proviae 
"wireline  leleprtcne  exchange  sen  ice.'   but  do«s 
not  include  a.",  "affiuaie    of  a  Ben  operating 
company,  other  than  another  Bei]  operating 
company  or  its  successor  or  assigns  47  r,S-C 
§  153(4).  "Affiliate  "  is  defined  .n  Lhe  1196  .\a   47 
U.S.C.  §15311).  to  mean  a  person  t.hat  airecllv  or 
indirectly  owns  or  controls,  is  owned  or  controlled 
by.  or  is  under  common  ownership  or  control  with, 
another  person.  For  the  purpose  of  detenr.in.ng 
aff.liate  status  under  Section  153;i !,   "owned' 
means  an  equity  interest  of  more  than  ten  percent. 
47  L' S.C.  §153(11   For  Bellcore,  however,  the  ecjuity 
interest  creating  an  affiliate  relationship  with  a  BOC 
IS  significantly  less.  Section  273(d)(1)(B)  precludes 
Bellcore  from  becoming  a  BOC  .manufacturing 
affiliate,  but  allows  for  lim.itea  BOC  ownership  of 
Beilcore  under  Section  273(d)(8)(A).  The  latter 
paragraph  states  "Itjhe  term  'affiliate'  shall  have  the 
same  meaning  as  in  Section  3  of  this  Act.  except 
that,  for  purposes  of  pr-  agraph  (l)fB) — (i)  an 
aggregate  voting  eouit     .nterest  in  Bell 
CommunicatioiiS  Researcn,  Inc..  of  at  least  5  percent 
of  Its  total  voting  equity,  owned  direaly  or 
indirectly  by  more  than  1  otherwise  unafTilialed 
Bell  operating  company,  shall  constitute  an  afTiliate 
relationship:  and  (iij  a  voting  equity-interest  in  Bell 
Communications  Research.  Inc..  by  any  otherwise 
unaffiliated  Bell  operating  company  of  less  than  1% 
of  Bell  Communications  Research's  total  voting 
equity  shall  not  be  considered  to  be  an  equity 
interest  under  this  paragraph." 

'""Telecommunications  equipment  "  means 
"equipment,  other  than  customer  premises 
equipment,  used  by  a  carrier  to  provide 
telecommunications  services,  and  includes  software 
integral  to  such  equipment  (including  upgrades)." 
47U.S.C.  §153(45). 

"  "Customer  premises  equipment"  means 
"equipment  employed  on  the  premises  of  a  person 
(other  than  a  carrier)  to  originate,  route,  or 
terminate  telecommunications."  47  U.S.C 
§153(14). 
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under  Section  271(d)  and  comply  with 
any  other  rules  and  regulations  that 
result  from  this  proceeding.  We 
tentatively  conclude  that  Section  273(a) 
allows  a  BOC  to  manufacture  and 
provide  telecommunications  equipment 
and  to  manufacture  CPE,  in  compliance 
with  the  rules  we  adopt  m  this 
proceeding,  once  that  BOC  has  obtained 
authority  to  offer  interLATA  service  in 
any  of  its  in-region  states.  We  seek 
comment  on  this  tentative  conclusion. 

4.  Section  273(a)  also  states  that 
"neither  a  Bell  operating  company  nor 
any  of  its  affiliates  may  engage  m  such 
manufacturing  in  conjunction  with  a 
Bell  operating  company  not  so  affiliated 
or  any  of  its  affiliates."  '-  BOCs  under 
the  ownership  or  control  of  a  common 
Regional  Holding  Company  ("RHC") 
would  appear  to  meet  the  statutory 
definition  of  "affiliates;"  therefore,  we 
tentatively  conclude  that  this  provision 
prevents  joint  manufacturing  between  or 
among  (1)  unaffiliated  RHCs:  (2) 
unaffiliated  BOCs  that  are  not  under  the 
owmership  or  control  of  a  common  RHC; 
and  (3)  an  RHC  and  a  BOC  that  is  not 
affiliated  with  that  RHC  We  seek 
comment  on  this  tentative  conclusion. 

5.  Section  273(h)  defines  the  term 
"manufacturing"  to  have  'the  same 
meaning  as  such  term  has  under  the 
AT&T  Consent  Decree."  The  U.S. 
District  Court  for  the  District  of 
Columbia,  which  supervised  the  Decree, 
determined  that  the  terms 
"manufacture"  and  "manufacturing" 
extend  to  the  "design,  development  and 
fabrication"  "  of  telecommunications 
equipment.  CPE.  and  the  "software 
integral  to  [this]  equipment  hardware, 
also  known  as  firmware."  '*  Although 
Section  273  defines  onlv  the  gerund 
"manufactimng. "  we  tentatively 
conclude  that  we  should  also  accord  the 
verb  "manufacture"  a  meaning  that 
extends  to  include  the  activities 
identified  bv  the  District  Court  and  that 
is  consistent  with  the  definition  of 
"manufacturing"  provided  in  the 


'^Section  273ld)(l)(B)  precludes  Bellcore  from 
becoming  a  BOC  manufacturing  affiliate,  but  allows 
for  limited  BOC  ownership  of  Bellcore  under 
Section  273(d)(8)(.^;.  The  latter  paragraph  states 
"(tlhe  term  'affiliate'  shall  have  the  same  meaning 
as  in  Section  3  of  this  .\ct.  except  that,  for  purposes 
of  paragraph  (1 1(B) — (i)  an  aggregate  voting  equity 
interest  in  Bell  Communications  Research,  Inc..  of 
at  least  5  percent  of  its  total  voting  equity,  owned 
directly  or  indirectly  by  more  than  1  otherwise 
unafPiliatbd  Bell  operating  company,  shall 
constitute  an  affiiiate  relationship;  and  (ii)  a  voting 
equity  interest  in  Bell  Communications  Research. 
Inc..  by  any  otherwise  unafniiated  Bell  operating 
company  of  less  than  1%  of  Bell  Communications 
Research's  total  voting  equity  shall  not  be 
considered  to  be  an  equity  interest  under  this 
paragraph.  ' 

'^United  States  v   Western  Elec.  Co.  675  F.  Supp. 
al  662. 

'*W.  at667n.54. 


statute.  We  seek  comment  on  this 
interpretation. 

6.  Section  273(b):  BOC  Collaboration 
and  Research  and  Royalty  Agreements. 
Notwithstanding  the  restrictions  on 
BOC  entry  into  manufacturing  imposed 
by  Section  273(a).  Section  273(b) 
explicitly  permits  BOCs  to  collaborate 
with  manufacturers,  engage  in  research 
activities  related  to  manufacturing,  and 
enter  into  royalty  agreements  with 
manufacturers.  Specifically,  Section 
273(b)(1)  permits  a  BOC  to  engage  "in 
close  collaboration  with  any 
manufacturer  of  customer  premises 
equipment  or  telecommunications 
equipment  during  the  design  and 
development  of  hardware,  software,  or 
combinations  thereof  related  to  such 
equipment."  We  seek  comment  on  the 
types  of  activities  that  would  constitute 
"close  collaboration"  permissible  under 
this  section.  We  tentatively  conclude 
that  the  broad  language  of  Section 
273(b)(1)  does  not  permit  close 
collaboration  in  either  of  the  following 
two  situations:  (1)  between  a  BOC  or  an 
RHC  and  the  manufacturing  affiliate  of 
another  unaffiliated  BOC  or  RHC;  or  (2) 
between  the  manufacturing  affiliates  of 
two  unaffiliated  BOCs  or  RHCs. 
Conversely,  we  tentatively  conclude 
that  Section  273(b)(1)  does  permit  joint 
collaboration  between  a  BOC-affiliated 
manufacturer  and  a  non-BOC  affiliated 
manufacturer.  We  request  comment  on 
these  tentative  conclusions. 

7.  Section  273(b)(2)  also  permits 
BOCs,  notwithstanding  the  conditions 
imposed  by  Section  273(a),  to  "(A) 
engaged  in  research  activities  related  to 
manufacturing;  and  (B)  enter(]  into 
royalty  agreements  with  manufacturers 
or  telecommunications  equipment."  We 
seek  appropriate  definitions  for  the 
terms  "research  activities"  and  "royalty 
agreements"  that  will  preserve  BOC 
incentives  to  research  and  develop 
innovative  products,  solutions  and 
technologies,  consistent  with  the 
language  of  Section  273(b)(2).  while 
minimizing  potentially  anticompetitive 
incentives.  We  also  seek  comment  on 
other  ways  to  protect  against  potential 
anticompetitive  abuses  and  seek 
comment  on  the  relationship  between 
Section  273(b)(2)  and  other  sections  of 
the  Act  which  may  require  disclosure  of 
information,  including,  but  not  limited 
to.  Sections  251(c)(5),  251(e)(2),  or 
273(c)(1). 

8  Section  273(c):  BOC  Information 
Requirements.  Information  with  respect 
to  the  technical  characteristics  of  a 
network  is  essential  for  manufacturers 
of  telecommunications  equipment  and 
CPE.  Telecommunications  equipment 
and  CPE  manufacturers'  products 
cannot  be  used  in  or  with  a  network 


unless  they  comply  with  the  technical 
specifications  and  protocols  necessary 
for  incorporation  in  or  interoperation 
with  that  network.'-^  Changes  in 
technical  specifications,  protocols  or 
both  can  foreclose  competition  or  render 
potential  competition  less  likely  if  an 
affiliated  manufacturer  can  learn  of  such 
changes  and  then  modify,  or  create  new, 
products  to  be  compatible  with  those 
changes  in  advance  of  the  rest  of  the 
market.'* 

9.  Our  Computer  Inquiry  III  rules 
recognize  some  of  these  concerns  by, 
inter  alia,  requiring  carriers  offering 
enhanced  services  or  providing 
customer  premises  equipment  to 
disclose  to  the  public  "all  information 
relating  to  network  design  and  technical 
standards  and  information  affecting 
changes  to  the  telecommunications 
network  which  would  affect  either 
intercarrier  intercomiection  or  the 
manner  in  which  customer  premises 
equipment  is  attached  to  the  interstate 
network  prior  to  implementation  and 
with  reasonable  advance 
notification."  ''^  In  addition,  the 
Commission's  "all  carrier"  rule 
obligates  "all  carriers  owning  basic 
transmission  facilities  [to  release]  all 
information  relating  to  network  design 
*   *   *  to  all  interested  parties  on  the 
same  terms  and  conditions,  insofar  as 
such  information  affects  either 
intercarrier  intercoruiection  or  the 
manner  in  which  interconnected 
[customer-premises  equipment] 


"  Vnitpd  States  v.  ATS-T.  552  F.  Supp  at  190- 
91:  Computer  and  Business  Equip  Mfrs  Assoc 
Petition  for  Declamtory  Ruling  Regarding  Section 
64.702ldll2l  of  the  Commission  s  Rules  and  the 
Policies  of  the  Second  Computer  Inguirv.  Report 
and  Order,  93  F.C.C.2d  1226.  1236-37  (19831. 

"•See generally.  Carl  Shapiro.  Antitrust  in 
Network  Industries,  Address  before  the  American 
Bar  Association  (March  27,  1996).  We  will  place  a 
copy  of  this  address  in  the  docket  file  of  this 
proceeding. 

'■"47  CFR  §64. 702(d)(2).  See.  e.g..  Amendment  to 
Sections  64.702  of  the  Commission 's  Rules  and 
Regulations  (Third  Computer  Inquiry],  and  Policy 
and  Rules  Concerning  Rates  for  Competitive 
Common  Phase  II  Carrier  Sen-ice  and  Facilities 
Authorizations  Thereof.  Report  and  Order,  2  FCC 
Red  3072.  3087  (1987).  52  FR  20714.  June  3.  1987 
{•Phase  n  Order"].,  recon..  3  FCC  Red  1150  (1988). 
53  FR  8629.  March  16.  1988  ['Phase  H 
Reconsideration  Order''],  further  recon  ,  4  FCC  Red 
5927  (1989).  55  FR  29022,  July  17.  1990  ["Phase  II 
Further  Reconsideration  Order"];  Phase  II  Order 
vacated  sub  nom.  California  v.  FCC.  905  F.2d  1217 
(9th  Cir.  1990)  ["California  F']:  Computer  III 
Remand  Proceeding,  5  FCC  Red  7719  (1990),  56  FR 
964,  January  10,  1991  ["ONA  Remand  Order"], 
recon..  7  FCC  Red  909  (1992).  57  FR  5391.  February 
14.  1992.  pets  for  review  denied  sub  nom. 
California  v  FCC,  4  F,3d  1505  (9th  Cir.  1993) 
["California  IT']:  BOC  Safeguards  Order.  6  FCC  Red 
7571  (1991).  57  FR  4373.  February  5,  1992.  vacated 
in  part  and  remanded  sub.  nom.  California  v.  FCC. 
39  F.3d  919  (9th  Cir.  1994)  ["California  UT].  cert 
denied.  115  S.  Ct.  1427  (1995). 
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operates."  '*  The  Commission's  rules 
also  require  carriers  to  disclose  network 
changes  to  customers  "(i]f  such  changes 
can  be  reasonably  expected  to  render 
any  customer's  terminal  equipment 
incompatible  with  telephone  company 
communications  facilities,  or  require 
modification  or  alteration  of  such 
terminal  equipment,  or  otherwise 
materially  affect  its  use  or 
performance"  '"  Common  carriers  have 
also  filed  network  specifications  as  part 
of  their  tariffs  so  that  customers  may 
select  from  among  features  offered  with 
a  package  of  services.  To  the  extent  that 
the  notice  and  filing  requirements 
imposed  on  carriers  by  the  1996  Act 
(including,  especially,  Sections 
273(c)(1)  and  273(c)(4))  may  duplicate 
these  or  other  existing  Commission 
notice  and  fiUng  requirements  related  to 
network  interconnection,  we  seek 
comment  on  suggestions  to  consolidate 
those  requirements  and  the  proposed 
text  of  rules  that  would  achieve  that 
objective. 

10.  The  legislative  safeguards  of 
Section  273(c)  reduce  the  potential  for 
anticompetitive  conduct  that  might 
otherwise  accompany  the  information 
advantage  enjoyed  by  a  network  owner 
that  also  manufactures  network 
equipment.^"  Section  273(c)  requires  the 
BOCs  to  disclose  certain  information 
relating  to  their  network  standards. 
Disclosure  of  that  information  may 
promote  competition  by  facilitating 
interconnectivity  ^'  and 
interoperability, 22  alerting  competitors 
and  others  to  changes  in  standards,  and 


"Amendment  of  Section  64  702  of  the 
Commission 's  Rules  and  Regulations  ISecond 
Computer  Inquiry).  Memorandum  Opinion  and 
Order  on  Reconsideration.  84  F.C.C.Zd  50.  82-83 
(1980),  46  FR  5984.  Jan uar\-  21    1981.  /urt/ipr  recon  , 
88  FCC  2d  512  (1981).  46  FR  59976,  Decembers. 
1981,  affd  sub  nom.  Computer  and 
Communications  Indus  Ass'n  v.  FCC.  693  F  2d  198 
(D.C.  Cir.  1982),  cert  denied.  461  U.S.  938  (1983). 

"47  CFR  §68.110(b).  Certain  past  references  to 
this  rule  also  use  the  term  "all  carrier  rule."  In  this 
proceeding,  we  use  thai  term  to  refer  to  our  part  64 
rule,  above,  and  refer  to  47  CFR  §  68. 1 10(b) 
specifically  by  number,  if  necessary. 

*  See  Joint  Explanatory  Statement  at  154. 

21  The  1996  Act  defines  "public 
telecommunications  network  interconnectivity"  as 
"the  ability  of  two  or  more  public 
telecommunications  networks  used  to  provide 
telecommnunications  ser\'ice  to  conununicate  and 
exchange  information  without  degeneration,  and  to 
interact  in  concert  with  one  another  "  47  U.S.C- 
§  256(d). 

-In  the  context  of  Section  251(c)(5).  we  recently 
defined  "interoperability"  as  "the  ability  of  two  or 
more  facilities,  or  networks,  to  be  connected,  to 
exchange  information,  and  to  use  the  information 
that  has  been  exchanged."  Implementation  of  the 
Local  Competition  Provisions  in  the 
Telecommunications  Act  of  1996.  Second  Report 
and  Order  and  Memorandum  Opinion  and  Order. 
FCC  96-333.  61  FR  47284.  September  6.  1996.  at 
1 1 78  {citing  IEEE  Standard  Dictionary  of  Electncal 
and  Electronics  Terms  idl  (J.  Franked.  1984)). 


preventing  the  imposition  of 
unreasonable  licensing  fees  by  the 
BOCs.  2? 

n.  Although  the  information 
disclosure  requirements  of  Section 
273(c)  apply  on  their  face  to  all  BOCs, 
Section  273(c)  is  contained  within  a 
statute  that  otherwise  addresses  BOC 
obligations  in  the  manufacturing 
context.  We  seek  comment  on  whether 
Section  273(c)  applies  to  all  BOCs  or 
only  to  BOCs  that  are  authorized  to 
manufacture  under  Section  273(a). 

12  Section  273{cll II:  Sechon 
273(c)(1)  requires  a  BOC,  "in 
accordance  with  regulations  prescribed 
by  the  Commission,  [to]  maintain  and 
file  with  the  Commission  hill  and 
complete  information  with  respect  to 
the  protocols  and  technical 
requirements  for  connection  with  and 
use  of  its  telephone  exchange  service 
facilities."  -*  A  BOC  also  is  required  to 
"report  promptly  to  the  Commission 
any  material  changes  or  planned 
changes  to  protocols  and  technical 
requirements  for  connection  with  and 
use  of  its  telephone  exchange  service." 
We  seek  comment  on  how  each  of  the 
terms  in  this  subsection  that  are  not 
defined  by  the  1996  Act  (such  as 
"protocols"  and  "technical 
requirements")  should  be  defined. 
Because  our  current  rules  regarding 
network  information,  discussed  above, 
address  the  needs  of  other  carriers, 
information  ser\-ice  proNiders  ("ISPs"), 
enhanced  ser\'ice  providers  ("ESPs"). 
and  other  members  of  the  public  for 
information  about  network 
capabilities, 2^  and  not  the  specific  needs 
of  manufacturers  who  wish  to  develop 
new  network  products,  we  tentatively 
conclude  that  our  existing  rules  do  not 
satisfy  the  filing  requirements  of  Section 
273(c)(1).  We  seek  comment  on  the  need 
for  specific  disclosure  rules  to 
implement  Section  273(c)  in  light  of  this 
tentative  conclusion,  as  well  as  the 
specific  language  that  commenters  may 
conclude  should  appear  in  them 

13.  Although  Section  273(c)(1) 
mandates  full  disclosure  of  the 
protocols  and  technical  requirements 
used  for  network  connection,  in 


"Cf  47  U.S.C.  §251ic).  which  imposes  specific 
interconnection  obligations  on  incumbent  LECs. 
Inter  alia.  Section  251  obligates  incumbent  LECs  to 
negotiate  interconnection  agreements  in  good  faith 
(Section  251(c)(1)),  requires  that  interconnection  be 
provided  "on  rates,  terms,  and  conditions  that  are 
just,  reasonable  and  nondiscriminatory"  (Section 
251(c)(2)(D)).  and  requires  that  incumbent  LECs 
provide  reasonable  public  notice  of  changes  in 
necessary  information  (Section  251(c)(5)). 
.Accordingly.  Sections  251(c)  and  273(c)  appear  to 
overlap  to  some  extent. 

'*A7  U.S.C.  §273(c)(l)  (emphasis  supplied] 
Compare  this  provision  with  the  all  carrier  rule  and 
47CFR568  110(b),  above. 

-'  See.  eg..  47  CFR  §§ 64.702(d)(2),  68.nO(b). 


network  markets,  the  announcement  of 
the  impending  availability  of  a  product 
pnorto  its  actua'  availability  also  may 
have  anticompe  .tive  effects  ">  While 
ihe  potential  harm  associated  with  early 
disclosure  in  this  context  may  not  be  as 
great  as  those  associated  with  excessive 
secrecy,  we  seek  comment  on  the 
potential  effects  of  early  disclosure  of 
products,  protocols  or  technical 
requirements.  Specifically,  we  request 
that  commenters  address:  (1)  whether 
early  disclosure  or  late  disclosure  of 
information  has  a  greater  potential  to 
damage  the  operations  of  earners, 
manufacturers,  and  other  market 
participants;  (2)  the  extent  to  which 
early  disclosure  of  planned  products, 
technical  specifications,  or  protocols 
could  stifle  the  development  of 
competing  products,  technical 
specifications,  or  protocols.  (3)  whether 
any  provision  jf  the  Communications 
Act  fully  addresses  the  potential 
problems  associated  wTth  early 
disclosure;  and  (4)  whether  we  should 
exempt  bona  fide  equipment  trials  from 
Section  273(c)[l)'s  disclosure 
requirements,  as  we  did  in  the  context 
of  carriers'  Section  251(c)(5)  network 
disclosure  obligations. ^^ 

14.  The  BOCs  are  required  to 
"maintain"  the  information  described  in 
Section  273(c)(1)  in  addition  to  filing  it 
with  the  Commission.  We  tentatively 
conclude  that,  in  fulfilling  their 
obligation  to  "maintain"  this 
information,  the  BOCs  must  keep  it  "full 
and  complete,"  accurate,  and  up-to- 
date.  In  addition,  because  the  BOCs' 
obligation  to  "maintain"  this 
information  is  contained  within  a 
section  of  a  statute  otherwise  addressing 
pubUc  disclosure  requirements  through 
Commission  filings,  we  tentatively 
conclude  that  each  BOC  must  keep  the 
relevant  information  within  its  service 
area  in  a  form  that  is  available  for 
inspection  by  the  public  upon 
reasonable  request.  By  doing  so.  the 
BOCs  would;  (1)  maintain  the 
information  in  a  form  that  is  available 
at  a  location  physically  close  to  those 
parties  that  are  most  likely  to  neisd  it; 
and  (2)  promote  competition  by  making 
the  information  more  widely  available 
than  it  would  be  if  the  Commission 
were  the  sole  source.  We  seek  comment 
on  this  tentative  conclusion.  We  also 
seek  comment  on  how  long  we  should 


^See.  eg  .  id  at  123-24;  Farrell,  Joseph,  and 
Garth  Saloner  Installed  Base  and  Compotibility: 
Innovation.  Product  Prrannouncements.  and 
Predation.  ,\mer.  Econ.  Rev..  Vol.  76.  No.  5  at  940- 
55  (Dec.  1986). 

■'Implementation  of  the  Local  Competition 
Provisions  m  the  Telecommunications  Act  of  1996, 
Second  Report  and  Order  and  Memorandum 
Opinion  and  Order.  FCC  9&-333.  at  1  260 
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require  the  BOCs  to  "maintain"  this 
information. 

15.  All  of  the  BOCs  now  have  sites  on 
the  Internet  that  are  easily  accessible  to 
millions  of  users  around  the  world.  We 
tentatively  conclude  that  one  method  by 
which  the  BOCs  could  satisfy  their 
obligation  to  "mamtain'"  information  in 
accordance  with  Section  273(c)(1) 
would  be  by  placing  the  information  on 
their  publicly-accessible  World  Wide 
Web  sites  or  by  making  files  available 
through  other  Internet  protocols,  such  as 
FTP.  Gopher,  or  electronic  mail.  We 
seek  comment  on  this  tentative 
conclusion,  including  comment  on  (1) 
whether  we  should  impose 
requirements  on  BOCs  choosing  to  use 
such  Internet  postings  concerning  the 
format  and  location  of  material  to 
ensure  that  competitors  can  access  the 
necessary  files  easily,  and  (2)  whether 
information  that  cannot  be  made 
available  as  plain  ASCII  text  could  be 
posted  using  cross-platform  formats 
such  as  Postscript  or  PDF  (Adobe 
.■\crobat).  allowing  users  to  view  or  print 
materials  with  freely-available  "reader" 
software. 

16  Section  273(c)(  1 )  also  requires  the 
BOCs  to  "report  promptly  to  the 
Commission  any  material  changes  or 
planned  changes  '  to  the  information 
described  in  that  section.  We  seek 
comment  both  on  when  and  how  such 
reports  must  be  filed  For  instance,  we 
have  recently  concluded  that  network 
changes  in  the  context  of  Section 
251(c)(5)  should  be  disclosed  at  the 
"make/buy"  point  because,  at  that 
point,  carriers'  plans  are  sufficiently 
developed  to  provide  adequate  and 
useful  guidance  to  competing  ser\'ice 
providers. -8  Disclosure  of  changes  at  the 
"make/buy"  point,  however,  mav  not 
fully  address  the  information  needs  of 
manufacturers.  Liformation  provided  at 
the  "make/'buy"  point  mav  come  too 
late  for  a  nval  manufacturer  that  might 
otherwise  attempt  to  offer  a  competing 
product  that  can  serve  a  similar  function 
to  the  product  the  BOC  has  chosen  to 
manufacture  or  purchase  In  addition, 
unlike  Section  251(c)(5),  which 
mandates  the  disclosure  of  certain 
network  "changes."  Section  273(c)(1) 
requires  disclosure  of  "planned 
changes."  We  seek  comment,  therefore, 
on  whether  a  different  disclosure 
standard  would  be  appropriate  in  the 
context  of  Section  273(c)(  1 ).  We  also 
seek  comment  on  the  potential  use  by 
the  BOCs  of  alternative  methods  of 
reporting  to  the  Commission  changes  in 
protocols  or  technical  requirements, 
such  as  the  use  of  electronic  mail. 


17.  We  request  that  commenters 
submit  draft  rules  implementing  the 
information  filing,  maintenance,  and 
disclosure  requirements  contained  in 
Section  273(c)(1)  including,  for  those 
parties  advocating  the  use  of  Internet 
capabilities  in  the  context  of  Section 
273(c)(1),  specific  language  that  we 
should  adopt  to  implement  this  option. 
In  addition,  we  request  comment  on 
whether  the  FCC  should  provide 
information  on  its  own  Internet  site,  in 
the  form  of  actual  files  and/or  hypertext 
hnks  to  BOC  Internet  sites,  to  create  a 
central  on-line  point  of  contact  for 
materials  describing  technical 
requirements  and  protocols, 

18.  Section  251(c)(5)  requires  all 
incumbent  local  exchange  carriers, 
including  all  BOCs.  "to  provide 
reasonable  public  notice  of  changes  in 
the  information  necessar}'  for  the 
transmission  and  routing  of  services 
using  that  local  exchange  carrier's 
facilities  or  networks,  as  well  as  of  any 
other  changes  that  would  affect  the 
interoperability  of  those  facilities  and 
networks."  We  have  recentlv  adopted 
rules  implementing  this  provision  and 
describing  incumbent  LECs'  network 
disclosure  obligations  under  Section 
251  (c)(5). ^'  In  light  of  these  obligations, 
we  seek  comment  on  the  relationship 
between  the  filing  and  information 
disclosure  requirements  of  Section 
273(c)(1),  Section  251(c)(5).  and  our 
existing  disclosure  requirements  under 
the  rules  discussed  above.  Specifically. 
we  seek  comment  on  (1)  the  degree  of 
specificity  of  information  that  we 
should  require  the  BOCs  to  disclose  and 
the  timing  of  that  disclosure;  (2) 
whether  compliance  with  the  network 
disclosure  obhgations  of  Section 
251(c)(5),  as  implemented  bv  the 
Commission,  would  satisfv  the 
information  disclosure  requirements  of 
Section  273(c)(1);  and  (3)  the  text  of 
proposed  rules  that  would  govern 
disclosure  of  this  information. 

19.  Section  273lc)l2j:  Section 
273(c)(2)  bars  BOCs  from  disclosing 
"any  information  required  to  be  filed 
under  [Section  273(c)(l)l  unless  "that 
information  has  been  filed  promptly,  as 
required  by  regulation  by  the 
Commission."  We  interpret  this 
requirement  to  mean  that  BOCs  may  not 
disclose  information  described  in 
Section  273(c)(1)  until  the  BOC  has 
made  that  information  publicly 
available  by  filing  it  with  this 
Commission.  We  request  comment  on 
this  interpretation. 


»W  at  1223. 


"  See  Implementation  of  the  Local  Competition 
Provisions  of  the  Telecommunications  Act  of  1996. 
Second  Report  and  Order  and  Memorandum 
Opinion  and  Order.  FCC  96-333.  at  11  165-260. 


20.  We  note  that  Section  273(b)(1) 
permits  the  BOCs  to  engage  in  "close 
collaboration  with  any  manufacturer  of 
customer  premises  equipment  or 
telecommunications  equipment  during 
the  design  and  development  of 
hardware,  software,  and  combinations 
thereof  related  to  such  equipment," 
Under  Section  273(c)(1).  however,  each 
"Bell  Operating  Company  shall,  in 
accordance  with  regulations  prescribed 
by  the  Commission,  maintain  and  file 
with  the  Commission  full  and  complete 
information  with  respect  to  the 
protocols  and  technical  requirements  for 
connection  with  and  use  of  its 
telephone  exchange  facilities,"  To 
ensure  compliance  with  Section 
273(c)(1),  we  seek  to  prevent  "close 
collaboration  "  from  resulting  in  the 
communication  of  technical  information 
and  protocols  in  advance  of  the 
disclosure  requirement  that  is  contained 
in  Section  273(c)(2), ^  Section  273(g) 
provides  that  this  Commission  "may 
prescribe  such  additional  rules  and 
regulations  as  the  Commission 
determines  are  necessar\'  to  carr\'  out 
the  provisions  of  this  section,  and 
otherwise  prevent  discrimination  and 
cross-subsidization  in  a  Bell  operating 
company's  dealing  with  its  affiliate  and 
with  third  parties,"  ^'  We  seek  comment 
as  to  how  sections  273(b)(1)  and  273(g) 
may  be  made  to  work  together  in  a 
manner  that  is  both  efficient  and 
effective,  and  ask  commenting  parties  to 
propose  any  rules  necessary  to 
harmonize  those  sections.  In  addition, 
commenters  should  provide  data  with 
respect  to  the  measurement  of  costs  and 
benefits  that  can  be  ascribed  to  specific 
rules  that  are  proposed  by  parties  to  this 
proceeding. 

21,  Section  273(c)(3):  Under  Section 
273(c)(3)  "[tihe  Commission  may 
prescribe  such  additional  regulations" 
as  may  be  needed  to  ensure  that 
'manufacturers  have  access  to  the 
information  with  respect  to  the 
protocols  and  technical  requirements  for 
connection  with  and  use  of  telephone 
exchange  service  facilities  that  a  Bell 
operating  company  makes  available  to 
any  manufacturing  affiliate  or  any 
unaffiliated  manufacturer."  As  noted 
above  in  the  context  of  Section 
273(c)(1),  our  existing  network 
disclosure  rules  address  the  information 
needs  of  other  carriers,  ISPs.  ESPs.  and 
other  members  of  the  public.  Our  rules 
have  not,  until  now,  focussed 
specifically  on  the  needs  of 
manufacturers  for  information  affecting 
the  design  of  end  user  equipment.  We 
request  comment  on  whether 


»  47  U.S.C§  273(c)(2). 
''  47  U.S.C§  273(g). 


UMI 


Federal  Register  /  Vol    62,  No.  16  /  Friday,  January  24.  1997  /  Proposed  Rules 


3643 


regulations  in  addition  to  those  already 
in  place,  or  adopted  under  Section 
273(c)(1).  are  needed  to  assure  that 
manufacturers  have  access  to  the 
necessary  information  and.  if  so,  what 
those  regulations  should  be. 

22.  Section  273lc)(4):  Section 
273(c)(4)  requires  the  BOCs  to  provide 
"to  interconnecting  carriers  providing 
telephone  exchange  ser\'ice,  timely 
information  on  the  planned  deplovment 
of  telecommunications  equipment." 
While  the  1996  Act  does  not  define 
"interconnecting  carrier."  we  interpret 
this  subparagraph  to  mean  that  a  BOC 
must  provide  adequate  notice  to  all 
telecommunications  carriers  providing 
local  exchange  service  with  whom  the 
BOC  has  an  interconnection 
arrangement.''  We  request  comment  on 
this  tentative  conclusion.  We  also 
request  comment  on  (1)  the  level  of 
information  this  section  requires  BOCs 
to  disclose;  and  (2)  how  far  in  advance 

a  BOC  needs  to  disclose  this 
information  for  the  disclosure  to  be 
considered  "timely." 

23.  We  seek  comment  on  the 
relationship  between  the  type  of 
information  required  by  Section 
251(c)(5)  and  that  required  by  Section 
273(c)(4).  We  also  seek  comment  as  to 
whether  a  BOCs  Section  273(c)(4)  filing 
could  satisfy  its  obligation  under 
Section  251(c)(5).  In  addition,  we  seek 
specific  comment  on  whether  the 
disclosure  timetable  we  recently 
adopted  to  govern  network  disclosure 
under  section  251(c)(5)  is  either 
necessary  or  sufficient  to  meet  the 
"timely"  standard  of  section  273(c)(4). 
We  seek  comment  as  to  how  the 
Commission  might  minimize  the 
administrative  burden  of  the  notice  and 
filing  requirements  while  still  achieving 
Congress'  objectives  in  establishing 
these  reporting  and  notice  requirements. 
We  also  seek  comment  on  whether 
information  filed  to  meet  Section  64.702 
or  68.110  requirements  or  filed  as  part 
of  carrier  exchange  access  tariffs  could 
or  should  satisfy  the  requirements  of 
Section  273(c)(4). 

24.  Section  273(d):  General 
Manufacturing  Safeguards.  Section 
273(d)  limits  the  manufacturing 
activities  of  standard-setting 
organizations.  Section  273(d)  addresses 
three  types  of  activities:  standards 
development;  industry-wide  generic 
requirements  development;  and 
certification  of  telecommunications 
equipment  and  customer  premises 
equipment.  Section  273(d)(8)  defines 


"certification,""  "generic 
requirements"  '•*  and  "industry-wide."  •'•' 
We  tentatively  conclude  that  these  and 
the  other  definitions  contained  in 
Section  273(d)(8]  are  complete  and  self- 
explanatory,  but  seek  comment  as  to 
whether  any  clarifications  are  required. 

25.  While  Section  273(d)(8)  defines 
"accredited  standards  development 
organization."  ^  neither  Section 
273(d)(8).  nor  any  other  section  of  the 
Act  defines  "standards."  We  seek 
comment  on  how  "standards"  should  be 
defined  for  purposes  of  implementation 
of  the  1996  Act  to  ensure  that  standards 
processes  are  open  and  accessible  to  the 
public.  By  establishing  a  clear  definition 
of  the  term  "standard."  we  seek  (1)  to 
clarify  for  manufacturers.  BOCs. 
Bellcore  and  other  interested  parties  the 
scope  of  those  sections  of  the  1996  .^ct 
that  address  standards  development, 
and  (2)  to  facilitate  compliance  with 
standards  development  regulations.  We 
also  seek  to  understand  better  the 
possible  ways  that  we  may  distinguish 
among  different  types  of  activities  that 
might  be  characterized  as  standards 
setting  activities  under  Section  273(d) 
We  request  comment  as  to  the  generic 
and  conceptual  distinctions  among 
different  types  of  standards  For 
example,  generic  distinctions  might  be 
based  on  the  type  of  entity  creating  the 
standard.  Thus,  it  might  be  possible  to 
distinguish  between  accredited 
standards  {i.e.,  those  standards 
developed  by  an  accredited  standards 
development  organization,  such  as 
Committee  Tl)  and  "de  facto"  standards 
(;  p.,  those  standards  not  developed  bv 
an  accredited  standards  development 


'-  "Telecommunications  earner"  includes  "any 
provider  of  telecommunications  services,  except 
that  such  term  does  not  include  aggregators  of 
telecommunications  services  (as  defined  in  section 
226)."47U.S.C.  §153(44). 


'"'  "The  term  'certification'  means  any  technical 
process  whereby  a  partv  determines  whether  a 
product,  for  use  by  more  than  one  Local  Exchange 
Carrier,  conforms  with  the  specified  requirements 
pertaining  to  such  product,"  47  U.S.C. 
§  273(d)(8)(D).  Certification  here  pertains  to  the 
private  sector  process  of  determining  that 
equipment  is  in  compliance  with  voluntary 
standards. 

**"Thp  term  generic  requirement'  means  a 
description  of  acceptable  product  atfibutes  for  use 
by  local  exchange  carriers  in  establishing  product 
specifications  for  the  purchase  of 
telecommunications  equipment,  customer  premises 
equipment  and  software  integral  thereto     47  L'.S.C. 
§273(dl(8)(B). 

"  "The  term  'industry-wide'  means  activities 
funded  by  or  performed  on  behalf  of  local  exchange 
carriers  for  use  in  providing  wirel.ne  telephone 
exchange  service  whose  combined  total  of  deploved 
access  lines  in  the  I'nited  States  constitutes  at  least 
30  percent  of  all  access  lines  deployed  by 
telecommunications  carriers  in  the  I'nited  States  as 
of  the  date  of  enactment  of  the  Telecommunications 
Act  of  1996  "  47  US  C-  §  273(d)(8):C). 

'*"The  term  'accredited  standards  development 
organization  means  an  entity  compxjsed  of  industry 
members  which  has  been  accrediteO  by  an 
institution  vested  with  the  responsibility  for 
standards  accreditation  bv  the  industry."  47  U.S.C. 
§273(d)(8KE). 


organization)  "De  facto"  standards 
might  further  be  separated  into  "de 
facto"  standards  (1)  created  bv  a  group 
of  interested  parties  seeking  to  promote 
^interoperability;  (2)  imposed  upon  an 
industr\'  by  a  dominant  entity  or 
dominant  entities;  or  (3)  adopted 
without  any  explicit  coordination  by 
market  participants  that  independently 
select  the  same  or  similar  standards.  On 
a  conceptual  level,  we  seek  to 
understand  the  role  of  these  different 
types  of  standards  within  the  industry 
and  their  relative  impact  on 
manufacturing  competition  We  seek 
t-omment  as  to  the  meaning  of  the  term 
"industry"  as  used  in  this  section 
Comments  that  address  the  conceptual 
issues  associated  with  "standards 
development  will  assist  us  in 
developing  precise  rules  for  standards 
setting  entities. 

26.  Section  273fd)(l)- Application  to 
Bel!  Communications  Research  or 
Manufacturers  Bell  Communications 
Research',  Inc  .  ("Bellcore")  was 
established  on  lanuarv  1    1984.  under 
the  Plan  of  Reorganization  as  part  of  the 
divestiture  of  AT&T  Originally,  called 
the  Central  .Ser\ices  Organization  and 
consisting  primarily  of  former  Bell 
Labfiratories  employees.  Bellcore  was 
established  to  give  support  to  the  newly 
formed  regional  Bell  Operating 
Companies  in  a  manner  similar  to  that 
which  had  been  provided  to  .^T&T  by 
Bell  Laboratories.'"'  Today.  Bellcore  is 
the  predominant  source  of  industry- 
wide generic  requirements;  it  conducts 
extensive  techniral  certification  of 
telecommunications  equipment  and  it  is 
a  leading  contributor  and  participant  in 
standards  developed  by  accredited 
standards  development  organizations.'* 
Since  its  creation,  Bellcore  has  been 
ouTied  and  controlled  lointly  by  the 
RHCs  The  RHCs.  however,  have 
recently  announced  their  agreement  to 
sell  Bellcore  to  Science  .Applications 


'''  i'nited  States  \    Western  Electric  Co  .  Civil 
Action  No  82-0192.  Plan  of  Reorganization,  filed 
Dwrember  16   1982.  at  336,  s«>  Cnited  States  \ 
Western  Electric.  569  F   Supp   1057,  ni>-1118 
(D  DC  1983)  (approving  creation  of  Central 
Services  Organiialion  proposed  in  Plan  of 
Reorganization!,  aff'd  sub  nom  California  v.  United 
States.  464  US,  1013  (1983), 

"* Bellcore  indicates  that,  in  1996,  its  budget 
exceeds  $1  billion  and  it  employs  nearly  6.000 
people.  Over  4OO0  of  these  emplovees  were    highly 
trained  ana  experienced  engineers  and  scientists 
who  provide  a  critical  mass  of  telecommunications 
expertise  and  resources  '  These  em.pioyees  make 
Bellcore  "uniquefl  in  its  ability  to  provide  end-to- 
end  solutions  for  its  customers."  In  addition. 
Bellcore's  patent  portfolio  contains  more  than  680 
domestic  and  foreign  patents.  See  Bellcore 
Owne.-ship  in  Transition,  undated  briefing 
materials  received  Dec  4,  1996  We  will  place  a 
copy  of  these  briefing  materials  in  the  docket  file 
of  this  proceeding. 


3644  Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24,  1997  /  Proposed  Rules 


International  Corporation  ("SAIC"),  a 
large  defense  contractor.  "* 

27.  Section  273(d)  limits  the 
circumstances  under  which  Bellcore  or 
any  successor  entity  or  affiliate  may 
manufacture  telecommunications 
equipment  or  CPE.  Section  273(d)(1)(B) 
prohibits  Bellcore  from  "manufacturing 
telecommunications  equipment  or 
customer  premises  equipment  as  long  as 
it  is  an  affiUate  of  more  than  1  otherwise 
unaffiliated  Bell  operating  company  or 
successor  or  assign  of  any  such 
company."  ■"'  BOCs  that  are  commonly 
owned  or  controlled  by  a  single  RHC 
would  appear  to  meet  the  1996  Act's 
definition  of  affiliates.  Accordingly,  we 
tentatively  conclude  that  Section 
273(d)(l)('B)  prohibits  Bellcore  from 
manufacturing  telecommunications 
equipment  or  CPE  only  as  long  as  it  is 
(1)  affiliated  with  two  or  more  otherwise 
unaffiliated  RHC^s;  (2)  affiliated  with 
two  or  more  BOCs  that  are  not  under  the 
ownership  or  control  of  the  same  RHC. 
and  are  not  otherwise  affiliated;  or  (3) 
affiliated  with  an  RHC  and  a  BOC  that 

is  not  otherwise  affiliated  with  that 
RHC.  We  seek  comment  on  this 
tentative  conclusion. 

28.  Section  273(d)(1)(A)  provides  that 
Bellcore  "shall  not  be  considered  a 
[BOC]  or  a  successor  or  assign  of  a  BOC 
at  such  time  as  it  is  no  longer  an  affiliate 
of  any  lBOC]."-»i  Based  on  the  Umited 
information  before  us,*-  we  tentatively 
conclude  that,  if  the  announced  sale  of 
Bellcore  to  SAIC  were  eventually  to  be 
consummated,  under  Section 
273(d)(1)(A).  Bellcore  would  no  longer 
be  considered  a  BOC,  a  BOC  affiliate,  or 
a  BOC  successor  or  assign.  As  such,  we 
tentatively  conclude  that  it  would  be 
permitted  to  begin  manufacturing 
telecommunications  equipment  and 
CPE  in  accordance  with  Sections 
273(d)(1)(B)  and  273(d)(3).  We  seek 
comment  on  these  tentative 
conclusions,  including  specific 
comment  on  these  and  other 
implications  of  Bellcore's  sale. 

29.  Section  273ldj(2}:  Proprietary 
Information.  Section  273(d)(2)  provides 
that:  "[alny  entity  which  establishes 
standards  for  telecommunications 


**  Belkorp  CA»7iprs  Sell  Business  to  Defense 
Contractor,  Qjmmunications  Daily.  Nov.  22,  1996, 
at  1 

•"Section  273(d)(i)(B)  (emphasis  supplied).  This 
subsection  further  slates  that  "|n|othing  in  this 
subsection  prohibits  Beli  Communications 
Research.  Inc..  or  any  successor  entity,  from 
engaging  m  any  activity  in  which  it  is  lawfully 
engaged  on  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996  "  47  U.S.C 
5273(d)(ll. 

"47l'.S.C.  S2r3(aKl)(.M. 

*'  Bellcore  Owners  Sell  Business  to  Defense 
Contractor,  Communications  Daily,  Nov.  22, 1996, 
at  1. 


equipment  or  customer  premises 
equipment,  or  generic  network 
requirements  for  such  equipment,  or 
certifies  telecommunications  equipment 
or  customer  premises  equipment  shall 
be  prohibited  from  releasing  or 
otherwise  using  any  proprietary 
information,  designated  as  such  by  its 
owner,  in  its  possession  as  a  result  of 
such  activity,  for  any  purpose  other  than 
purposes  authorized  in  wxiting  by  the 
owner  of  such  information,  even  after 
such  entity  ceases  to  be  so  engaged."  *^ 

30.  We  seek  to  clarifv'  to  which 
entities  this  section  should  apply,  how 
Section  273(d)(2)  should  be  enforced, 
and  what  impact  this  section  may  have 
on  accredited  standards  development 
organizations  and  industry  forums  and 
accordingly  seek  comment  on  these 
issues.  While  Section  273(d)(4)  sets 
procedures  for  use  by  "any  entity  that 
is  not  an  accredited  standards 
development  organization  and  that 
establishes  industry-widi  standards," 
Section  273(d)(2),  on  its  face  applies  to 
"any  entity  that  establishes  standards." 
A  comparison  of  the  two  provisions 
suggests  that  the  term  "any  entity  that 
establishes  standards"  encompasses  a 
broader  range  of  entities  than  does 
Section  273(d)(4).  Specifically,  we 
tentatively  conclude  that  Section 
273(d)(2)  applies  to  all  entities  that 
develop  standards,  and  includes  entities 
that  create  "de  facto"  standards.  We 
seek  comment  on  the  extent  to  which 
Section  273(d)(2)  also  applies  to  ISO 
9000  certification  "  or  interoperability 
testing  in  general  We  also  seek 
comment  on  the  extent  to  which  this 
section  applies  to  BOCs'  or  other 
carriers'  development  of  internal 
interfaces  and  protocols  that  might  or 
might  not  be  adopted  more  widely.  •♦' 
We  also  tentatively  conclude  that, 
because  Section  273(d)(2)  uses  the  terms 
"standards"  or  "generic  requirements" 
rather  than  "industry-wide  standards." 


«47  U.S.C.  §  273(d)(2). 

"The  ISO  9000  Series,  published  by  the 
International  Standards  Organization,  is  a  set  of 
three  generic  standards  (ISO  9001.  ISO  9002,  and 
ISO  9003)  that  "provide  quality  assurance 
requirements  and  quality  management  guidance.  " 
ISO  9001  is  a  quality  assurance  standard  for 
companies  involved  in  the  design,  testing. 
manufacture,  delivery,  or  service  of  products.  ISO 

9002  covers  manufiscturing  and  installation.  ISO 

9003  addresses  product  testing.  Newton.  Harrv. 
Newton's  Telecom  Dictionary  328  (11th  Ed.  1996). 

*  In  this  case,  by  "internal  interfaces  and 
protocols,"  we  intend  to  include  both  (1)  those 
standards  that  are  used  only  internally  by  the  BOCs 
and  are  otherwise  transparent  to  network 
interconnectors  and/or  users,  at  least  in  the  absence 
of  the  unbundling  or  sale  of  individual  network, 
elements:  and  (2)  those  standards  that  are  adopted 
by  the  BOCs  on  an  "individual"  basis,  but  which 
may  nevertheless  have  the  effect  of  foreclosing 
other  alternative  standards  by  virtue  of  the  BOCs' 
substantial  size  and  market  share. 


or  "industry-wide  generic 
requirements,"  this  section  applies  to 
the  establishment  of  any  standard  or 
requirement,  not  just  those  that  are 
industry-vdde.  We  seek  comment  on  the 
validity  of  these  tentative  conclusions. 
Similarly,  we  seek  comment  on  the 
types  of  certification  activities  that  are 
encompassed  by  Sections  273(d)(2), 
Section  273(d)(3).  and  Section  273(d)(4). 
including  comment  on  possible 
differences  in  the  scope  of  certification 
activities  encompassed  bv  each. 

31.  In  addition,  we  seek  specific 
comment  as  to  whether,  and  if  so,  how, 
Section  273(d)  applies  to  the  activities 
of  industry  forums  such  as  the  ATM 
Forum  "•*  or  the  National  ISDN  User's 
Forum.  '*''  The  work  of  these  forums  can 
be  characterized  in  a  variety  of  ways. 
For  example,  the  ATM  Forum  maintains 
a  World  Wide  Web  page  in  which  it 
describes  its  work  product  as 
"specifications."  The 
Telecommunications  Industry 
A.ssociation  (TIA)  characterizes  the 
ATM  Forum  as  a  "standards 
development  organization,"'**  while  the 
Network  Rehability  Council  states  that 
industry  forums,  like  the  ATM  Forum, 
"use  and  influence  standards  to  create 
user  application  profiles  of  standards 
and  implementation  agreements  based 
on  options  approved  in  standards,"  *^ 
We  seek  comment  on  whether  the  work 
product  of  these  types  of  industry 
forums  constitutes  either  a  "standard" 
or  a  "generic  requirement." 
Additionally,  we  seek  comment  as  to 
whether  these  forums,  if  they  have  some 
relationship  with  "accredited  standards 


■"''The  .ATM  Forum  is  an  international  non-profit 
organization  formed  with  the  objective  of 
accelerating  the  use  of  ATM  products  and  services 
through  a  rapid  convergence  of  interoperabilitv 
specifications.  In  addition,  the  Forum  promotes 
industry  cooperation  and  awareness.  The  ATM 
Forum  consists  of  over  700  member  companies,  and 
it  remains  open  to  any  organization  that  is 
interested  in  accelerating  the  availability  of  ATM- 
based  solutions, 

*■■  The  North  American  ISDN  Users'  Forum 
(NIUF)  objectives  are  to  provide  users  the 
opportunity  to  influence  developing  ISDN 
technology  to  reflect  their  needs;  to  identify  ISDN 
applications,  develop  implementation  requirements 
tnd  facilitate  their  timely,  harmonized,  and 
interoperable  introduction:  and  to  solicit  user, 
product  provider,  and  service  provider 
participation  in  the  process.  In  1988,  the  National 
Institute  of  Standards  and  Technology  (MST! 
collaborated  with  industry  to  establish  the  NIUF. 
Members  of  NIST's  Computer  Systems  Laboratorv 
have  served  as  the  chair  of  the  forum  and  have 
hosted  the  NTu'F  Secretariat.  Over  300  organizations 
participate  in  the  NIUF.  The  NIUF  is  open  to  all 
interested  parties,  product  providers,  and  service 
providers 

^TIA  Standards  and  Technology  Annual  Report 
1995.  We  will  place  a  copy  of  this  document  in  the 
docket  file  of  this  proceeding, 

**  Network  Reliability  Council  Increased 
Interconnection  Task  Group  n  Report  (Dec.  1.  1995) 
at  57. 
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development  organizations"  should 
themselves  be  considered  "accredited 
standards  development  organizations" 
for  the  purpose  of  this  section  of  the 
Act.  We  also  seek  comment  as  to  what 
type  of  relationship,  if  any,  should  lead 
to  these  industry  forums  being  classified 
as  "accredited"  for  the  purposes  of 
Section  273(d),  and  how  "accredited" 
should  be  defined  for  the  purpose  of 
administering  Section  273,  We 
encourage  commenters  to  address  the 
advantages  and  disadvantages  of 
interpreting  this  section  to  include 
industry  forums  as  standards  setting 
entities  within  the  meaning  of  Section 
273(d)  of  the  Act,  and  further  encourage 
commenters  to  address  the  impact  on 
members  of  these  groups  of  a  finding 
that  they  are  covered  by  Section  273(d). 

32.  We  also  seek  comment  on  the 
extent  to  which  the  preceding 
interpretations  would  require  accredited 
standards  organizations  and  industr\' 
forums  to  alter  their  existing  practices 
and  procedures  for  protecting 
proprietan,'  information  to  comply  v.-ith 
this  provision  of  the  Act.  and  the 
projected  costs  and  benefits  of  such 
alterations.  We  recognize  that  the 
protection  of  proprietarv-  information  is 
vital  to  continued  development  of  new- 
technology  and  innovative  network 
advances.  Assummg  accredited 
standards  development  organizations 
and  industry-  forums  must  comply  with 
Section  273(d)(2),  we  seek  comment  on 
and  draft  language  for  any  rules  that  a 
commenting  party  asserts  we  should 
establish  to  mitigate  any  adverse  effects 
of  improper  disclosure. 

33.  Section  273ld)(3):  Manufacturing 
Safeguards.  Section  273(d)(3)  has  three 
parts.  In  general.  Section  273(d)(3)(A) 
restricts  the  ability  of  an  entity  to 
manufacture  and  certify  any  particular 
class  of  telecommunications  equipment 
or  CPE  and  requires  that  such 
manufacturing  be  performed  only 
through  an  affiliate  separate  from  the 
certifying  entity.  Sections  273(d)(3)(B) 
and  273(d)(3)(C)  impose  specific 
separation  requirements  on  the 
manufacturing  affiliate  and  the 
certifying  entity,  respectively.  Under 
Section  273(d)(3)(B).  the  entity's 
manufacturing  affiliate  must  maintain 
books,  records  and  accounts  separate 
from  those  of  the  certifying  affiliate, 
must  not  engage  in  joint  manufacturing 
activities  with  the  certifying  entity,  and 
must  have  segregated  facilities  and 
separate  employees.  Under  Section 
273(d)(3)(C),  a  certifying  entity  must  not 
discriminate  in  favor  of  its 
manufacturing  affiliate,  must  not 
disclose  unaffiliated  manufacturers' 
proprietary  information  without 
authorization,  and  must  not  permit  any 


employee  engaged  in  certification 
activities  to  participate  in  joint 
equipment  sales  or  marketing  activities 
with  the  certifying  entity's 
manufacturing  affiliate.  We  tentatively 
conclude  that,  if  the  sale  of  Bellcore  to 
SAIC  were  to  be  consummated.  Bellcore 
would  be  permitted  to  engage  in 
manufacturing  activities,  but  would 
need  to  comply  with  the  structural  and 
accounting  safeguards  of  Section 
273(d)(3).  We  seek  comment  on  this 
tentative  conclusion. 

34  Section  273(d){3)(A]  states  that 
"any  entity  which  certifies 
telecommunications  equipment  and 
customer  premises  equipment 
manufactured  by  an  unaffiliated  entitv 
shall  only  manufacture  a  particular  class 
of  telecommunications  equipment  or 
customer  premises  equipment  for  which 
it  is  undertaking  or  has  undertaken, 
during  the  previous  18  months, 
certification  activity  for  such  class  of 
equipment  through  a  separate 
affiliate."  -*■*'  While  the  terms 
"telecommunications  equipment"  and 
"customer  premises  equipment"  are 
defined  in  the  Act,  "class"  is  not 
defined  by  the  Act.  We  tentatively 
conclude  that  we  should  define  specific 
classes  of  equipment  and  that  these 
classes  should  be  based  on  existing 
industry-  classifications  to  the  extent 
that  they  exist.  We  request  comment 
that  describes  classifications  currentlv 
used  within  the  industry  and  proposed 
definitions  for  each  class  of  equipment. 
We  also  seek  comment  on  the  practical 
effects  of  defining  "classes  '  broadly, 
versus  narrowly. 

35.  The  breadth  of  the  term  "class" 
may  also  affect  how  quickly  the  sunset 
pronsion  contained  in  Section  273(d)(6) 
becomes  effective.  If  classes  are  defined 
more  narrowly,  it  may  be  easier  for  the 
Commission  to  make  a  determination 
that  the  requirements  of  Section 
273(d)(3)  should  be  terminated  w-ith 
respect  to  a  specific  class,  but  it  would 
have  many  such  determinations  to 
make.  Conversely,  if  the  Commission 
defined  "class"  broadly,  it  would  be 
more  difficult  for  the  Commission  to 
make  a  determination  that  the 
requirements  of  Section  273(d)(3) 
should  be  terminated,  but  there  would 
be  a  much  smaller  number  of 
determinations  needed 

36.  We  also  seek  comment  on  how  to 
interpret  the  phrase  "during  the 
previous  18  months"  in  Section 
273(d)(3)(A).  51  One  interpretation  of  the 
italicized  phrase  is  that  if,  at  the  date  on 
which  an  entity  seeks  to  manufacture 
equipment,  that  entity  is  currently 


certifying  equipment,  or  has  within  the 
previous  18  months  certified  equipment 
within  a  particular  class,  it  mav 
manufacture  equipment  within  that 
class  only  through  a  separate  affiliate.  If 
an  entity  that  certifies  equipment  seeks 
to  manufacture  equipment  within  a 
particular  class  of  equipment  and 
within  the  previous  18  months  that 
entity  has  not  certified  equipment 
within  that  .same  class,  it  mav 
manufacture  equipment  directly.  A 
second  possible  interpretation  of  the 
phrase  is  that  if  the  certification  entity 
was  certifying  equipment  and 
manufactunng  equipment  vMthin  the 
same  class  w-ithin  18  months  pnor  to 
the  effective  date  of  the  1996  Act.  the 
entity  may  continue  to  do  so  w-ithout 
creating  a  separate  affiliate  We  seek 
comment  on  the  proper  interpretation  of 
this  phrase. 

37.  Section  273id)(3)(B)  specifies 
particular  separate  affiliate 
requirem.ents.  such  as  the  maintenance 
of  separate  books,  records  and  accounts. 
The  Commission  has  issued  a  separate 
NPRM  addressing  affiliate  transactions 
that  fall  WTthin  the  scope  of  that 
section.  '•  In  addition  to  these 
accounting  safeguards,  how-ever.  Section 
273(d)(3)(C)  states  that  the  certification 
entity,  inter  aha.  shall  "not  discriminate 
in  favor  of  its  manufacturing  affiliate  in 
the  establishment  of  standards,  generic 
requirements,  or  product  certification." 
We  tentatively  conclude  that  our 
existing  nondiscrimination  rules  are 
inadequate  in  the  context  of  Section 
273(d)(3)(C)  because  these  rules  do  not 
address  the  ability  of  a  certification 
entity  to  discriminate  in  favor  of  its 
manufacturing  affiliate  Unlike  Section 
202,  which  prohibits  "unjust  or 
unreasonable  discrimination,"  Section 
273(d)(3)(C)  uses  no  adjectives  to 
modify'  the  meaning  of  the  verb 

discnminate  "  We  seek  comment, 
therefore,  on  whether  Congress  intended 
To  impose  a  stricter  standard  for 
compliance  with  Section  273(d)(3)(C)  by 
enacting  a  flat  prohibition  on  all 
discrimination.  *'  The  verb,  "to 
discriminate"  means  to  "make  a  clear 
distinction"  or  to  "act  on  the  basis  of 


«47U.S.C.  §2731dJ(3)(A). 
'' 47  L'.S.C§  273(d)(3)(A). 


'•  Implementation  of  the  Teleconununications  Act 
of  1996  Accounting  Safeguards  Under  the 
Telecommunications  Act  of  1996.  Nonce  of 
Proposed  Rulemaking.  11  FCC  Red  9054  9099- 
9102  (1996),  61  FR  40161.  August  1   1996.  corrected 
61  FR  41208   August  7,  1996 

"'We  sought  comment  or.  a  similar  issue  in 
Implementation  of  the  Son-Accounting  Safeguards 
of  Sect  on  s  271  and  272  of  the  Communications  Act 
of  1934.  as  amended,  and  Regulator^'  Treatment  of 
LEC Prvvision  of  Interexchange  Senices  Originating 
in  the  LEC's  Local  Exchange  Area.  CC  Docket  No 
96-149.  Notice  of  Proposed  Rulpmaning.  FCC  96- 
308. 1  72  (released  luly  18,  1996),  61  FR  39397,  July 
29,  1996 
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prejudice."**  We  tentatively  conclude, 
therefore,  that  Section  273(d)(3)(C) 
requires  the  certification  entity  to 
provide  its  services  to  its  manufacturing 
affiliate  on  terms,  conditions  or  rates 
that  are  at  least  as  good  as  those  it 
provides  to  unaffiliated  manufactiu^rs. 
We  seek  comment  on  this  tentative 
conclusion,  including  comment  on  (1) 
any  specific  concerns  that  we  should 
address  in  this  proceeding;  (2)  the 
language  of  proposed  rules,  if  any.  that 
a  party  asserts  we  should  adopt  to 
address  these  dangers;  and  (3)  the 
relationship,  if  any,  between  Section 
273(d)(3)(C)  and  Section  272(c)(1). 
which  prohibits  a  BOG  from 
discriminating  between  an  affiliate  and 
any  other  entity  in,  inter  alia,  the 
establishment  of  standards.  We 
tentatively  conclude  that  the  other 
prohibitions  that  are  contained  in 
Section  273(d)(3)(C)(ii-iii)  are  clear  and 
that  no  clarification  or  additional  rules 
appear  to  be  necessary  tu  implement 
this  section. 

38.  Section  273(dl(4):  Manufacturing 
Limitations  for  Standards-Setting 
Organizations.  Section  273(d)(4) 
prescribes  procedures  that  are  intended 
to  be  open  to  all  interested  parties  in  the 
process  for  setting  and  establishing 
industry-wide  standards  and  generic 
requirements  for  telecommunications 
equipment  and  CPE. ''  These 
procedures  apply  to  standards-setting 
activities  by  "any  entity  that  is  not  an 
accredited  standards  development 
organization  and  that  establishes 
industry-wide  standards  for 
telecommunications  equipment  or 
customer  premises  equipment,  or 
industry-wide  generic  network 
requirements  for  such  equipment,  or 
that  certifies  telecommunications 
equipment  or  customer  premises 
equipment  manufactured  by  an 
unaffiliated  entity."  .Additionally,  this 
section  imposes  requirements  to  assure 
fair,  even-handed  certification 
processes.  ^*  and  prohibits 
anticompetitive  behavior.  ''^ 

39.  Section  273id)(4)  potentially 
could  encompass  a  wide  range  of 
entities  or  alliances  of  entities.  Bellcore 
would  appear  to  fall  squarely  within  the 
ambit  of  Section  273(d)(4);  we  seek 
comment,  however,  on  whether  the  sale 
of  Bellcore  to  S.AIC  or  another  entity 
unaffiliated  with  the  BOCs  could  affect 
the  applicability  of  this  section  to 
Bellcore.  We  also  seek  comment  on  the 
potential  additional  scope  of  this 


section,  including  the  extent  to  which  it 
could  apply  to  research,  development, 
or  adoption  of  standards,  specifications, 
or  generic  requirements  by  large 
carriers,  other  entities,  or  alliances.  In 
addition,  we  seek  comment  on  these 
specific  issues:  (1)  the  abiUty  of  the 
P[HCs.  Bellcore  or  other  carriers  to 
circumvent  the  requirements  of 
273(d)(4)  by  designating  standards  or 
generic  requirements  as,  for  example, 
"internal,"  "non  industry-wide," 
"optional,"  company-specific 
"specifications."  etc.;  (2)  the 
appropriate  definition,  and  treatment,  of 
such  de  facto  standards  or  requirements 
that  may  not  be  adopted  through  the 
273(d)(4)  processes,  including  the 
relationship  between  these  standards 
and  the  definition  of  "industry-wide" 
standards  contained  in  273(d)(8)(C);  and 
(3)  the  adequacy  of  273(d)(5)  and  our 
recently-adopted  default  dispute 
resolution  processes  "*  to  address  the 
anti-competitive  harms  that  may  result 
from  the  establishment  of  such 
standards  or  requirements.  Furthermore, 
we  seek  comment  on  the  appropriate 
treatment  of  standards  developed  or 
adopted  by  large  entities  or  alliances 
(e.g.,  individual  RHCs,  GTE,  or 
alliances)  (a)  in  the  event  the  entity  or 
alliance  were  to  control  at  least  30%  of 
the  deployed  access  lines  in  the  United 
States,  as  defined  in  273(d)(8)(C);  and 
(b)  in  the  event  that  the  entity  or 
alliance  were  to  control  fewer  than  30% 
of  such  lines. 

40.  Section  273(d)(4)(A)  specifies 
procedures  to  be  followed  by  any  entity 
subject  to  Section  273(d)(4)  in 
establishing  and  publishing  any 
industry-wide  standard,  industry-wide 
generic  requirement,  or  "substantial 
modification"  thereto  for 
telecommunications  equipment  or 
customer  premises  equipment.  We  seek 
comment  on  what  should  be  deemed  to 
constitute  a  "substantial  modification." 
Specifically,  we  ask  commenters  to 
address  whether  the  Commission 
should  define  "substantial 
modification"  precisely  or  whether  we 
should  establish  factors  that  should  be 
considered  in  determining  what 
constitutes  a  "substantial  modification." 
With  regard  to  factors  to  be  considered, 
we  request  comment  on  what  factors, 
such  as  impact  on  network  reliability, 
performance,  security,  and 
interoperability,  might  be  established  to 
assess  what  constitutes  a  "substantial 
modification."  Furthermore,  we  seek 


comment  on  the  appropriate  weight  that 
should  be  given  to  each  individual 
factor  proposed. 

41.  Section  273(d)(4)(A)  imposes  five 
duties  upon  any  entity,  "that  is  not  an 
accredited  standards  development 
organization"  and  that  establishes  an 
industry-wide  standard  or  generic 
requirement.  Section  273(d)(4)(A)(i) 
requires  any  such  entity  to  "issue  a 
public  notice  of  its  consideration  of  a 
proposed  industry-wide  standard  or 
industry-wide  generic  requirement." 
The  1996  Act  does  not  specify  what 
constitutes  adequate  "public  notice." 
We  seek  comment  on  the  means  of 
pubhcation  most  likely  to  ensure  broad 
knowledge  of  the  impending  activity. 

42.  We  tentatively  conclude  that 
publications  such  as  the  Bellcore  Digest 
of  Technical  Information  ''  and 
publications  on  the  World  Wide  Web 
similar  to  that  of  the  ATM  Forum  would 
constitute  adequate  public  notice 
because  these  forms  of  notice  are 
available  to  the  public  at  reasonable 
expense,  provide  a  summary  of  the 
proposed  work,  provide  contact 
information,  and  set  tentative  dates  for 
when  the  requirement  or  specification 
will  be  available.  We  seek  comment  on 
this  tentative  conclusion  and  on  any 
additional  factors  that  should  be 
considered  in  determining  generally 
what  should  constitute  adequate 
"public  notice."  We  also  seek  comments 
listing  other  publications  or  means  of 
providing  "public  notice"  that  would 
meet  the  public  notice  requirement.  To 
the  extent  that  public  notice  can  be 
provided  by  placing  material  on  World 
Wide  Web  sites,  we  seek  comment  on 
whether  and  how  the  public  could 
reasonably  be  informed  of  the  location 
of  this  information.  We  also  seek 
comment  on  whether  public  notice 
could  be  provided  by  posting 
information  through  the  Internet  on 
relevant  Usenet  newsgroups,  or  on  a 
new  newsgroup  established  for  this 
purpose.  In  addition,  we  seek  comment 
as  to  whether  public  notice  should  be 
provided  by  electronic  mail,  either  by 
sending  information  directly  to 
interested  parties  or  by  posting 
information  on  relevant  Internet 
"mailing  lists."  Finally,  we  seek 
comment  on  the  role  tliat  the  ATIS 
industry  forums  and  TIA  groups  might 
play  in  ensuring  interested  parties  have 
access  to  industry-wide  generic 
requirement  and  standard  development 
processes. 

43.  Section  273(d)(4)(A)(ii)-(v)  states 


'*  Webster  s  II  .Vew  Riverside  University 
Dictionary.  Riverside  Publishing  Co.,  at  385  (1994). 
"47U.'s.C.  S273(dl(4)t.M. 
^47U.S.C§273(dl(4)(B). 
"47  U.S.C.  §273(d)(4)(CHD). 


'*  Implementation  of  Section  273(d)(5l  of  the 
Communications  Act  of  1934,  as  Amended  by  the 
Telecommunications  Act  of  1996 — Dispute 
Resolution  Regarding  Equipment  Standards.  Report 
and  Order.  U  FCC  Red  12955  (1996),  61  FR  24897. 
May  17.  1996. 


^  The  annual  subscription  fee  is  $110.  Bellcore, 
Digest  of  Technical  Information.  Jan.  1996  We  are 
concerned  that  fees  for  "publications"  tfiat  satisfy 
this  "public  notice"  requirement  remain 
inexpensive. 
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"(ii)  Such  entity  shall  issue  a  public 
invitation  to  interested  parties  to  fund  and 
participate  in  such  efforts  on  a  reasonable 
and  nondiscriminatory  basis,  administered  in 
such  a  manner  as  not  to  unreasonably 
exclude  any  interested  industry  party; 

(iii)  Such  entity  shall  publish  a  text  for 
comment  by  such  parties  as  have  agreed  to 
participate  in  the  process  pursuant  to  clause 
(ii),  provide  such  parties  a  full  oppxirtunity 
to  submit  comments,  and  respond  fo 
comments  from  such  parties: 

(iv)  Such  entity  shall  publish  a  final  text 
of  the  industry-wide  standard  or  industry- 
wide generic  requirement,  including  the 
comments  in  their  entirety,  of  any  funding 
party  which  requests  to  have  its  conmients  so 
published;  and 

(v)  Such  entity  shall  attempt,  prior  to 
publishing  a  text  for  comment,  to  agree  with 
the  funding  parties  as  a  group  on  a  mutually 
satisfactory  dispute  resolution  process  which 
such  parties  shall  utilize  as  their  sole 
recourse  in  the  event  of  a  dispute  on 
technical  issues  as  to  which  there  is 
disagreement  between  any  funding  party  and 
the  entity  conducting  such  activities,  except 
that  if  no  dispute  resolution  process  is  agreed 
to  by  all  parties,  a  funding  party  may  utilize 
the  dispute  resolution  procedures  established 
pursuant  to  paragraph  (5)  of  this  subsection." 

We  have  recently  limited  the 
definition  of  a  "funding  party"  in  the 
context  of  Section  273(d)(5)'s  dispute 
resolution  processes  to  include  only 
parties  that  "provide  actual  funding  to 
support  the  standards-setting  process," 
specifically  excluding  parties  that 
merely  post  a  "performance  bond"  or 
provide  "in-kind"  support.  *°  We 
tentatively  conclude  that  this  definition 
should  apply  in  the  context  of  Section 
273(d)(4)(A)  as  well,  and  that  the 
remainder  of  the  requirements  imposed 
by  Section  273(d)(4)(A)  (ii}-(v)  are  self- 
explanatory.  We  request  comment  on 
these  tentative  conclusions. 

44.  Section  273(d)(4)(B)  sets  forth 
procedures  that  an  entity  must  follow 
when  it  "engages  in  product 
certification  for  telecommunications 
equipment  or  customer  premises 
equipment  manufactured  by  unaffiliated 
entities."  Such  activity  must  be 
performed  pursuant  to  "published"  and 
"auditable"  criteria,  and  must  use 
"aveiilable  industry-accepted  testing 
methods  and  standards."  We  tentatively 
construe  the  phrase  "auditable  criteria" 
to  mean  criteria  that,  when  applied  in 
a  certification  process,  are  sufficiently 
precise  that  a  neutral  third  party  would 
be  able  to  replicate  each  certification 
and  determine  whether  each 
certification  had,  or  had  not,  been 
performed  in  an  unbiased  manner.  We 


'^Implementation  of  Section  273(d)(5loflhe 
Communications  Act  of  J934  as  amended  by 
Telecommunications  Act  of  1996 — Dispute 
Resolution  Regarding  Equipment  Standards,  Report 
and  Order.  1 1  FCC  Red  at  1 2969. 


request  comment  on  the  validity  of  this 
construction,  and  also  request  comment 
as  to  whether  the  "Generally  Accepted 
Auditing  Standards"  that  have  been 
propounded  by  the  American  Institute 
of  Certified  Public  Accountants  are 
adequate  for  this  purpose.  *'  We  seek 
comment  on  what  should  constitute 
publication  and  how  we  should 
determine  if  the  criteria  used  to  perform 
the  product  certification  are  auditable. 
In  addition,  we  seek  comment  as  to  how 
the  term  "industry  accepted  testing 
methods"  should  be  defined;  whether 
such  testing  methods  currently  exist 
and,  if  so,  what  they  are;  and  what 
constitutes  "industry  accepted."  We 
also  request  comment  as  to  how  we 
should  determine  whether  a  testing 
method  is  "industry  accepted."  More 
narrowly,  in  this  context,  we  seek 
comment  on  whether  the  term 
"industry"  includes  all 
telecommimications  service  providers, 
or  those  providers  and  all 
manufacturers,  or  subsets  of  these  or 
additional  categories.  We  request  that 
commenters  address  whether  any 
particular  types  of  entities  specifically 
should  be  included  in,  or  excluded 
from,  the  term  "industry?" 

45.  Section  273(d)(4)(t)  prohibits  any 
entity  that  is  not  an  accredited 
standards  development  organization 
and  that  establishes  industry-wide 
standards  from  undertaking  "any 
actions  to  monopolize  or  attempt  to 
monopolize  the  market  for  such 
services."  We  seek  comment  on  how 
best  to  implement  this  provision. 

46.  Section  273(d)(4)[D)  states  that 
any  entity  that  is  not  an  accredited 
standard  development  organization 
shall  not  "preferentially  treat  its  own 
telecommunications  equipment  or 
customer  premises  equipment  or  that  of 
its  affiliate,  over  that  of  any  other  entity 
in  establishing  and  publishing  industry- 
wide standards  or  industry-wide  generic 
requirements  for,  and  in  certification  of 
telecommunications  equipment  and 
customer  premises  equipment."  We 
seek  comment  on  how  best  to 
implement  this  provision.  We  suggest 
that  parties  interested  in  commenting  on 
these  issues  propose  rules  that  they 
beheve  would  most  efficiently,  and 
effectively,  enforce  these  provisions  of 
llie  1996  Act.  For  example,  one  form  of 
"preferential  treatment"  we  can  identify 
at  this  time  would  be  preferential 
licensing  of  proprietary  technology.  We 
seek  comment  as  to  whether  the 
Commission  should  require,  as  do  the 
International  Organization  for 


Standardization  ("ISO")  and  the 
American  National  Standard  Institute 
("ANSI"),  that  participants  agree  to 
Ucense  proprietary  technology  on 
"reasonable"  terms  before  that 
technology  is  incorporated  into  an 
official  standard.  We  request  that 
commenters  advocating  such 
Commission  action  define  terms  that 
should  be  considered  "reasonable,"  and 
that  commenters  opposing  such 
Conunission  action  discuss  other 
possible  approaches  to  this  potential 
problem.  In  addition,  we  seek  comment 
on  whether  we  should  use  existing 
ANSI,  ISO.  or  other  rule  structures  as  a 
model  for  developing  Commission  rules 
in  this  area,  including  specific  comment 
on  the  features  of  existing  rule 
structures  that  work  well,  and  potential 
gaps  that  should  be  addressed. 

47.  Section  273(d)(5)  requires  that  the 
Commission  prescribe  a  dispute 
resolution  process  to  be  used  if  all 
parties  cannot  agree  on  a  dispute 
resolution  process  when  estabUshmg 
and  publishing  any  industry-wide 
standard  or  generic  requirement. 
Because  this  C  mmission  has  already 
issued  a  Report  and  Order  addressing 
Section  273(d)(5).  that  section  will  not 
be  addressed  further  here.*^ 

48.  Section  273(d)(6)  Sunset.  Section 
273(d)(6)  defines  the  circumstances 
under  which  the  Commission  must  lift 
the  manufacturing  safeguards  of  Section 
273(d)(3)  and  the  procedural  safeguards 
of  Section  273(d)(4),  providing  that: 

The  requirements  of  paragraphs  (3)  and  (4) 
shall  terminate  for  the  piarticular  relevant 
activity  when  the  Commission  determines 
that  there  are  ahernative  sources  of  the 
industry-wide  standards,  industrv-wide 
generic  requirements  or  product  certification 
for  a  particular  class  of  telecommunications 
equipment  or  |CPE|  available  in  the  United 
States.  Alternative  sources  shall  be  deemed 
to  exist  when  such  sources  provide 
commercially  viable  alternatives  that  are 
providing  servici    to  customers  The 
Commission  shall  act  on  any  application  for 
such  a  determination  within  90  days  after 
receipt  of  such  application,  and  shall  receive 
public  comment  on  such  application.*' 

We  seek  to  identify  those  factors  that 
the  Commission  should  use  in  making 
the  determination  required  by  Section 
273(d)(6).  We  tentatively  conclude  that 
factors  that  should  be  addressed  include 
the  number  of  entities  developing 
standards,  developing  generic 
requirements  or  conducting  certification 
work;  the  abihtv  of  these  entities  to 


"  See  e.g.,  AlCPA  Codification  of  "^  atements  on 
Auditing  Standards.  AU  320.32.  320.36.  320  37 

(19961. 


'^"  Sef  Implementation  of  Section  273ldllSI  of  the 
Communications  Act  of  1931  as  amended  by 
Telecommunications  .Act  of  1996 — Dispute 
Resolution  Regarding  Equipment  Standards,  Report 
and  Order.  1 1  FCC  P  d  12955 

"47  U.S.C§  273(d)(6). 
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compete  with  each  other;  and  the  length 
of  time  during  which  those  entities  have 
been  conducting  the  relevant  activity 
We  also  seek  comment  as  to  what 
factual  record  the  Commission  should 
compile  in  making  the  determination 
required  by  Section  273(d)(6),  including 
specific  procurement  documents  or 
other  information  the  Commission 
should  require  applicants  to  submit 
under  this  section.  We  ask  that 
commenters  addressing  this  issue 
provide  sf)ecific  comments  on 
appropriate  ways  in  which  the 
Commission  can  balance  its  need  to 
develop  an  adequate  factual  record  on 
such  applications  against  its  statutory 
obligation  to  act  within  90  days. 

49.  In  addition,  we  seek  comment  on 
how  we  should  define  two  phrases 
within  Section  273(d)(6].  The  first, 
"class  of  telecommunications 
equipment  or  CPE,"  was  examined  in 
our  earlier  discussion  of  Section 
273(d)(3).  We  request  comment  as  to 
whether  that  analysis  should  apply  to 
this  phrase  as  used  in  Section  273(d)(6) 
and  whether  other  considerations 
inherent  in  the  implementation  of 
Section  273(d)(6)  should  require  a 
different  interpretation  or  rule.  The 
second  phrase  we  seek  to  define  is 
"commercially  viable  alternatives  that 
are  providing  services  to  customers." 
The  term  "alternatives"  in  this  phrase 
suggests  that  the  number  of  entities 
conducting  a  relevant  activity  is  a  factor 
we  should  consider,  and  that  a 
minimum  of  two  entities  must  bt- 
conducting  a  relevant  activity.  We  seek 
comment  as  to  whether  the  existence  of 
two  entities  conducting  a  relevant 
activity  is  both  a  necessary-  and 
sufficient  condition  for  termination  of 
the  Section  273(dl  (3)  and  (4) 
safeguards.  In  addition,  it  appears  that, 
to  assess  the  viability  of  entities,  it  is 
necessary  to  determine  if  the  alternative 
entities  are  competitive  and  to  examine 
the  duration  of  their  existences.  We 
believe  that  such  as  analysis  is 
necessary  to  ensure  that  we  keep  in 
place  the  manufacturing  safeguards  set 
bv  statute  until  they  are  no  longer 
necessary  Finally,  we  seek  comment  on 
the  relationship  among  (1)  the  phrase 
"commercially  viable  alternatives  that 
are  providing  services  to  customers;"  (2) 
the  phrase  "alternative  sources  of 
industry-wide  standards,  industrv-wide 
generic  requirements,  or  product 
certification."  and  (3)  the  definition  of 
the  tenri  "industrv-wide "  contained  in 
Section  273(d)(8)(C) 

50.  While  we  do  not  want  to  lift 
statutory  safeguards  prematurely,  we 
also  would  seek  to  elimmate  them  as 
promptly  as  possible  once  thev  are  not 
needed  With  this  in  mind,  we 


tentatively  conclude  that  the  regulations 
developed  to  implement  Section  273(d) 
(3)  and  (4)  should  not  apply  to 
certification  pursuant  to  Part  15  (Radio 
Frequency  Devices)  or  registration 
pursuant  to  Part  68  (Connection  of 
Terminal  Equipment  to  the  Telephone 
Network)  of  the  Commission's  rules.^ 
We  seek  comment  on  this  tentative 
conclusion. 

51.  Section  273(d)(7)  states  that  in 
administering  Section  273(d),  the 
Commission  "shall  have  the  same 
remedial  authority  as  the  Commission 
has  in  administering  and  enforcing  the 
provisions  of  this  title  with  respect  to 
any  common  carrier  subject  to  this  Act." 
Finally,  Section  273(d)(8)  defines 
several  terms  used  in  Section  273(d). 
■We  tentatively  conclude  that  the 
language  of  these  paragraphs  requires  no 
further  clarification  at  this  time.  We 
seek  comment  on  this  tentative 
conclusion. 

52.  Section  273(E):  BCX:  Equipment 
Procurement  and  Sales.  Section  273(e) 
governs  BOC  practices  in  procunng  and 
selling  telecommunications  equipment. 
With  the  exception  of  Section  273(e)(4), 
the  provisions  of  Section  273(e)  apply 
on  their  face  to  all  BOCs.  Section  273(e), 
however,  is  contained  within  a  statute 
that  otherwise  addresses  BOC 
obligations  in  the  manufacturing 
context.  We  seek  comment  therefore,  on 
whether  the  requirements  of  Section 
273(e)  applies  to  all  BOCs  or  only  to 
BOCs  that  are  authorized  to 
manufacture  under  Section  273(a) 

53.  To  prevent  Bell  Operating 
Companies  ft-om  favoring  entities  with 
whom  they  have  a  telecommunications 
equipment  manufacturing  relationship. 
Section  273(e)(1)  requires  that  "(ijn  the 
procurement  or  awarding  of  supply 
contracts  for  telecommunications 
equipment,  a  Bell  operating  company, 
or  any  entity  acting  on  its  behalf,  for  the 
duration  of  the  requirement  for  a 
separate  subsidiary  including 
manufacturing  under  this  Act — (A)  shall 
consider  such  equfpment,  produced  or 
supplied  by  unrelated  persons;  and  (B) 
may  not  discriminate  in  favor  of 
equipment  produced  or  supplied  by  an 
affiliate  or  related  person." 

54.  The  Act  provides  no  definition  of 
the  word  "consider."  As  a  consequence, 
we  first  look  to  the  ordinary  meaning  of 
that  word.  "Consider"  means  to  "think 
about  seriously"  or  "bear  in  mind."" 
This  definition  suggests  that  Section 
273(e)(1)(A)  would  be  satisfied  if  a  BOC 
merely  opened  its  procurement  and 
sales  processes  to  entities  other  than 


itself  or  its  affiliate(s).  We  request 
comment  as  to  (1)  whether  this 
definition  of  "consider"  is  sufficient,  or 
whether  some  other  definition  would  be 
more  consistent  with  the  intent  of 
Congress;  and  (2)  any  specific  actions 
that  a  BOC  must  take  in  fulfilling  this 
statutory  obligation. 

55.  In  contrast,  Section  273(e)(1)(B) 
unequivocally  prohibits  BOCs  from 
discriminating  in  favor  of  equipment 
produced  or  supplied  by  an  affiliate  or 
related  person.  Accordingly,  the 
language  of  Section  273(e)(1)(B)  seems 
to  make  it  clear  that  the  procurement 
decision  may  not  rest  solely  on  the 
BOC's  relationship  with  the  supplying 
entity  and  that,  in  addition  to  opening 
its  procurement  and  sales  processes,  a 
BOC  may  need  to  take  affirmative  steps 
to  ensure  that  it  does  not  favor 
proposals  from  "affiliates  or  related 
persons"  for  reasons  other  than  merit. 
Section  272(a)(2)(A)  requires  a  BOC  to 
engage  in  manufacturing  only  through  a 
separate  affiliate  and  Section  272(c)(1) 
provides  that  the  BOC  "may  not 
discriminate  between  that  .  .   .  affiliate 
and  any  other  entity  in  the  provision  or 
procurement  of  goods,  services, 
facilities  and  information,  or  in  the 
establishment  of  standards."  With 
respect  to  this  Section  272(c)(1) 
prohibition,  we  tentatively  concluded 
that,  "at  minimum,  that  BOCs  must  treat 
all  other  entities  in  the  same  manner  as 
they  treat  their  affiliates,  and  must 
provide  and  procure  goods,  services, 
facilities  and  information  to  and  from 
these  other  entities  under  the  same 
terms,  conditions,  and  rates."**  We  seek 
comment  on:  (1)  whether  the  word 
"discriminate"  has  any  different  import 
in  the  conte.xt  of  Section  273(e)(1)(B) 
than  it  does  in  Section  272(c)(1);  (2) 
what  specific  actions  or  types  of  actions 
by  or  on  behalf  of  a  BOC  would  be 
considered  discriminatory  in  this 
context;  and  (3)  what  affirmative  steps, 
if  any.  a  BOC  would  need  to  take  to 
ensure  that  it  does  not  discriminate,  in 
violation  of  Section  273(e)(1)(B). 

56.  While  the  prohibition  contained 
in  Section  272(c)(1)  applies  to  affiliates, 
the  prohibition  contained  in  Section 
273(e)(1)(B)  apphes  to  "affiliates  and 
related  persons."  This  use  of  the  term 
"related  persons"  suggests  that  the 
discrimination  prohibition  in  Section 
273(e)(1)(B)  may  apply  to  a  larger  class 
of  entities  than  that  contained  in 


»*47  CFR  Parts  15  and  68. 
"  Webster's  II  New  Riverside  University 
Dictionary.  Riverside  Publishing  Co.,  at  301  (1994). 


'^Implementation  of  the  Son-Accounting 
Safeguards  of  Sections  271  and  272  of  the 
Communications  Act  of  1934.  as  amended:  and 
Begulatory  Treatment  of  LEG  Provision  of 
Interexcbange  Services  Originating  in  the  LEC's 
Local  Exchange  Area.  CC  Docket  No  9&-149. 
Notice  of  Proposed  Rulemaking,  FCC  96-308,  J  73 
(released  luly  18.  1996). 
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Section  272(c)(1)  and  corresponds  with 
the  use  in  Section  273(e)(1)(A)  of  the 
term  "unrelated  persons."  We  seek 
comment  on  the  meaning  of  the  terms 
"unrelated  persons"  and  "related 
persons."  These  terms  suggest  that  the 
BOCs  not  be  permitted  to  discriminate 
in  favor  of  parties  with  whom  thev  have 
some  type  of  relationship.*''  We  seek 
comment  as  to  specific  types  of 
relationships  that  would  make  an  entity 
a  "related  person"  for  purposes  of 
Section  273(e).  We  note  that  Section 
273(d)(8)(A)  defines  "affiliate"  as 
having  the  same  meaning  as  in  Section 
3  except  that,  for  purposes  of  Section 
273(d)(1)(B)  an  "aggregate  voting 
interest  in  [Bellcore]  of  at  least  5  percent 
of  its  total  voting  equity,  owned  directly 
or  indirectly  by  more  than  1  otherwise 
unaffiliated  [BOCj,  shall  constitute  an 
affiliate  relationship."  In  contrast,  no 
such  specificity  is  provided  with  regard 
to  the  meaning  of  "related  person.    We 
request  that  commenters  provide  the 
language  of  any  rules  that  they  assert 
would  be  needed  to  ensure  that  a  BOC 
does  not  discriminate  in  favor  of  either 
affiliates  or  related  persons,  in  violation 
of  Section  273(e)(1)(B). 

57.  Section  273(e)(2)  requires  that 
"(ejach  Bell  operating  company  or  anv 
entity  acting  on  its  behalf  shall  make 
procurement  decisions  and  award  all 
supply  contracts  for  equipment, 
services,  and  software  on  the  basis  of  an 
objective  assessment  of  price,  quahty, 
delivery,  and  other  commercial  factors." 
We  seek  comment  on  the  scope  of,  and 
request  appropriate  definitions  for,  each 
of  the  terms  "equipment."  "ser\ices," 
and  "software."  For  example,  we  seek 
comment  on:  (1)  whether  the  scope  of 
the  term  "equipment."  in  this  context, 
should  be  limited  to 
telecommunications  equipment  and 
CPE;  (2)  what  types  of  services  the 
mandate  of  Section  273(e)(2) 
encompasses;  and  (3)  whether  the 
requirements  of  Section  273(e)(2)  applv 
to  the  procurement  of  all  software,  only 
the  software  "essential  to  [the]  design 
and  development  of 
telecommunications  equipment  or 
CPE.**  or  some  other  subset.  We 
tentatively  conclude  that  the  remainder 
of  this  provision  is  self-explanatory  and 
that  no  further  elaboration  of  this 
requirement  is  necessar\'  in  our  rules. 
We  seek  comment  on  this  tentative 
conclusion  and  request  that  parties  that 
disagree  with  this  tentative  conclusion 


propose  the  language  for  rules  to 
address  their  concerns. 

58.  We  recognize  that  traditional, 
complaint-based  enforcement 
techniques  may  be  inadequate  for  the 
effective  enforcement  of  Sections 
273(e)(1)  and  273(e)(2).  Even  when 
confronted  with  clear  violations  of  the 
strictures  of  these  sections,  a 
manufacturer  may  be  reluctant  to 
complain  publicly  because,  in  domg  so. 
it  might  risk  alienating  one  or  more 
customers  that  represent  a  significant 
source  of  potential  future  sales 
Accordingly,  we  request  comment, 
mcluding  the  text  of  proposed  rules,  on 
whether  we  need  to  develop  additional 
enforcement  mechanisms,  such  as 
mandatory  auditing  or  reporting 
requirements,  for  use  in  enforcing 
Sections  273(e)(1)  and  273(e)(2).  ' 

59  Section  273(e)13)  provides  that 
"[aj  Bell  operating  company  shall,  lo  the 
extent  consistent  with  the  antitrust 
laws,  engage  in  joint  network  planning 
and  design  with  local  exchange  carriers 
operating  in  the  same  area  of  interest. 
No  participant  in  such  planning  shall  be 
allowed  to  delay  the  introduction  of 
new  technology  or  the  deployment  of 
facilities  to  provide  telecommunications 
services,  and  agreement  with  such  other 
carriers  shall  not  be  required  as  a 
prerequisite  for  such  introduction  or 
deployment."*^  We  seek  comment  on 
the  extent  to  which  current  antitrust 
law^s  allow  joint  network  planning  and 
design  and  on  appropriate  definitions  of 
the  terms  "area  of  interest"  and 
"network  planning  and  design."  We 
also  request  comment  on  the  need  for, 
and  the  proposed  text  of,  anv  rules  that 
the  Commission  should  adopt  (1)  to 
facilitate  permissible,  or  bar 
impermissible,  joint  network  planning 
and  design;  and  (2)  otherwise  to  ensure 
that  the  requirements  of  Section 
273(e)(3)  are  achieved. 

60.  The  Commission  recently  issued  a 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No  96-237  to  implement 
Section  259.  entitled  "Infrastructure 
Sharing."  ■'f'  Section  259  requires 
incumbent  LECs "'  to  make  certain 


''■'  Webster'^  I!  \'ew  Riverside  L'niversity 
Dictionary  ax  992  (defining  "related"  as 
"connected"  or    associated"). 

<*See  United  States  v.  Western  E!ec  Co  .  fi75  F. 
Supp.  at  667  n.54 


*'47LSC   §273(e)(3). 

■^  We  will  address  issues  relating  to  Section  259 
in  a  separate  proceeding  See  Implementation  of 
Infrastructure  Sharing  Provisions  in  the 
Telecommunications  Act  of  1996.  CC  Docket  No. 
96-237   Notice  of  Proposed  Rulemaking.  FCC  96- 
456  (released  Nov  22.  19961.  61  FR  63774. 
December  2.  1996  I" Infrastructure  Sharing  .VPRVf 'i 
Section  259(a)  requires  the  Comir.issioi;  to  prescribe 
implementing  regulations  witt.n  one  year  of  the 
date  of  enactment  of  tiie  1996  Act.  )  e  .  bv  Febr-arv 
8.  1997 

"The  term  "incumbent  LEG"  is  defined,  for 
purposes  of  Section  259.  in  Section  251(hl.  which 
states. 

(1)  DEFINmON — For  purposes  of  this  section, 
the  term  "incumbent  local  exchange  carrier"  means. 


"public  switched  network 
infrastructure,  technology,  information. 
and  telecommunications  facilities  and 
functions"  available  to  defined 
"qualifying  earners"  in  the  service  areas 
where  such  qualifying  carriers  have 
requested  and  obtained  designation  as 
an  eligible  carr  er  under  Section 
214(e).  ^-  Some  potential  definitions  of  a 
BOC's  "area  of  interest."  as  that  phrase 
is  used  in  Section  273(e)(3).  might 
subject  a  BOC  and  a  Section  259-defined 
qualifving  carrier  to  obligations  under 
both  Section  259  and  Section  273(e)(3). 
We  believe,  however,  that  the 
obligations  imposed  bv  Section 
273(e)(3)  are  sr  jarate  from,  and 
consistent  with,  those  imposed  by 
Section  259.  Because  Section  273'(e)(3) 
requires  joint  network  planmng  and 
design  among  BOCs  and  LECs  operating 
in  the  same  "area  of  interest,"  we 
believe  that  Section  273(e)(3) 
specifically  contemplates  joint  network 
planning  and  c„-sign  between  a  BOC  and 
other  LECs  that  may  be  the  BOC's 
competitors,  to  'he  extent  that  such 
activities  are  consistent  with  the 
antitrust  laws.  In  contrast.  Section 
259(b)(6)  specifically  provides  that  an 
incumbent  LEC  shall  not  be  required  to 
"engage  in  any  ISection  259-denvedI 
infrastructure  sharing  agreement  for  any 
services  or  access  which  are  to  be 
provided  or  offered  to  consumers  by  the 
quaUfying  carrie'  in  such  (LECs) 
telephone  excha  ge  area  ■"' In  other 
words,  apparently  unlike  Section 
273(e)(3).  Section  259  appears  to  apply 
only  in  instances  where  the  qualifving 
carrier  does  not  seek  to  offer  certain 
serv  ices  within  the  incumbent  LECs 
exchange  area  ~-»  Accordingly,  we 


with  respect  to  an  area,  the  local  exchange  carrier 
that— 

(A)  On  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996  provided 
telephone  exchange  serv  ice  in  such  area,  and 

(B)  li)  On  such  dale  of  enactment,  was  deemed 
10  be  a  member  of  the  exchange  carrier  association 
pursuant  to  section  69  601(bl  of  the  Commission  s 
regulations  :47  CFR  69  601(b)l.  or 

(ill  Is  a  person  or  entity  that,  on  or  after  such  date 
of  enactment .  became  a  successor  or  assign  of  a 
member  described  in  clause  (i). 

47  U.S.C.§  251(h) 

'2  47  U.S.C  S  259.  Section  259ld)  defines  a 
"qualifying  carrier"  as  a  telecommunications  carrier 
that: 

(1 )  Lacks  economies    '.  scale  or  scope,  as 
determined  in  accorda..je  with  regulations 
prescribed  by  the  (kimmission  pursuant  to  this 
section,  and 

(2)  Offers  telephone  exchange  service,  exchange 
access,  and  any  other  service  that  is  included  in 
i;niversa!  service,  lo  all  consumers  without 
preference  throughout  the  service  area  for  which 
such  carrier  has  been  desigr.oted  as  an  eligible 
telecommunications  carrier  under  Section  214(e). 

47  U.S.C  §  259(d) 
"-'47U.S.C.  §259(b)(6|. 
'"Infrastructure  Shnnt\g  NPRM,  at  |  Jl. 
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believe  that  the  specific  obligations 
imposed  by  Section  259  do  not  conflict 
with  Section  273[e){3)'s  mandates.  We 
seek  comment  on  this  interpretation, 
including  comment  on  other  possible 
implications  for  carriers  that  may  be 
subject  to  obligations  under  both 
Section  259.  as  interpreted  by  the 
Commission  in  CC  Ctocket  No.  96-237, 
and  Section  273(e)(3). 

61.  Section  256.  entitled 
"Coordination  for  Intert;onnectivity." 
requires,  inter  alia,  that  the  Commission 
establish  procedures  for  Commission 
oversight  of  coordinated  network 
planning  by  telecommunications 
carriers  and  other  providers  of 
telecommunications  services  for  the 
effective  and  efficient  interconnection  of 
telecommunications  networks  used  to 
provide  telecommunications  service.'" 
We  seek  comment  on  the  relationship 
between  the  BOCs'  obligations  under 
Section  273(e)(3)  and  the  obligations 
Section  256(b)(1)  imposes  on  all 
telecommunications  carriers  and  other 
providers  of  telecommunications 
service.  The  newly  revised  charter  for 
the  Commission's  Federal  Advisory 
Committee,  the  Network  Reliability  and 
Interoperability  Council  ("NRIC").  asks 
the  NRIC  to  provide  recommendations 
on  the  implementation  of  .Section  256, 
including  specifically  how  the 
Commission  can  most  efficiently 
conduct  effective  oversight  of 
coordinated  telecommunications 
network  planning  and  design^'^  We  seek 
comment  on  the  relationship  between 
the  NRIC's  responsibility  under  Section 
256  and  the  BOCs'  obligations  under 
Section  273(e)(3) 

62.  Section  27.i(e)i4)  states  that 
"[nleither  a  Bell  operating  company 

engaged  in  manufacturing  nor  a 
manufacturing  affiliate  of  such  a 
company  shall  restrict  sales  to  any  local 
exchange  carrier  of  telecommunications 
equipment,  including  software  integral 
to  the  operation  of  such  equipment  and 
related  upgrades."  We  tentatively 
conclude  that  this  language  is 
unambiguous  and  we  seek  comment  on 
the  validity  of  this  conclusion.  We  also 
seek  comment  with  respect  to 
establishing  cntena  for  determining 
when  sales  have  been  restncted. 
Commenters  may  address,  for  example, 
whether  restriction  should  be  measured 
by  the  volume  of  smiles  per  unit  of  time, 
jr  by  the  type  of  equipment  sold,  or 
both,  or  by  some  other  measure.  We  also 
request  that  commenters  address:  (1) 


Whether  the  Commission  should  require 
or  perfonn  periodic  audits  of  BOC  sales; 
(2)  whether  the  Commission  should 
collect  information  on  procurement 
practices  to  enable  us  to  detect 
anomalous  behavior  that  might  trigger 
an  audit  or  investigation;  and  (3) 
whether  the  Commission  should  adopt 
other  additional  rules  to  implement  this 
provision  of  the  1996  Act. 

63.  Section  273(e)(5)  states  that  "(a) 
Bell  operating  company  and  any  entity 
it  owns  or  otherwise  controls  shall 
protect  the  proprietary  information 
submitted  for  procurement  decisions 
from  release  not  specificallv  authorized 
by  the  owner  of  such  information."  We 
tentatively  conclude  that  this  language 
is  unambiguous  and  self-executing 
because  it  corresponds  to  the  customary 
use  of  common  legal  instruments  such 
as  non-disclosure  agreements  and 
license  agreements.  We  seek  comment 
on  this  tentative  conclusion. 

64.  Section  273(F);  Administration 
and  Enforcement  Authority.  Section 
273(f)  provides  that  for  "the  purposes  of 
administering  and  enforcing  the 
provisions  of  this  section  and  the 
regulations  prescribed  thereunder,  the 
Commission  shall  have  the  same 
authority,  power,  and  functions  with 
respect  to  any  Bell  operating  company 
or  any  affiliate  thereof  as  the 
Commission  has  in  administering  and 
enforcing  the  provisions  of  this  title 
with  respect  to  any  common  carrier 
subject  to  this  Act."  "  We  tentatively 
conclude  that  the  Commission  has 
broad  authority  to  regulate  all  matters 
contemplated  bv  Section  273  under 
Sections  l,^®  2(a),'^  3,«'' and  4(i)*i  of  the 
Communications  Act  and  seek  comment 
on  this  tentative  conclusion. 

65.  Section  273  addresses  standards 
development,  joint  network  planning, 
research  and  development,  and 
collaboration  with  respect  to  entities 
that  are  not  common  carriers.  While 
Sections  206  to  209  of  the 
Communications  Act  provide  statutorv 
mechanisms  for  addressing  complaints 
regarding  common  carrier  matters. *2 
additional  regulations  may  be  needed  to 
address  violations  of  Section  273  by 
entities  that  are  not  common  carriers. 
We  seek  comment  on,  and  the  proposed 


''47U.S.C.  §256<bl(l). 

""  KCC  .\niends  Charter  of  Network  Reliability 
and  Interoperability  Council,  61  FR  26516.  May  28. 
1<4<*.  VVs  w-:il  place  i  copy  of  the  text  of  the 
Network  RelisbiHty  and  Intercpnrability  Councif 
Lbartsr  in  the  docket  Tile  of  'Jiis  proceeding. 


" 47  U.S.C.  §  273(f)  (emphasis  added). 

™47U.S.C.  S151. 

■"47  U.S.C.  §  152(a).  which  states  that  the 
Communications  Act  "applies  to  dl!  interstate  and 
foreign  communications  by  wire  or  radio  *   "   *." 

«'47  U.S.C  §S  153  (51)  and  (33),  defines 
communications  by  wire  and  radio  in  a  manner  that 
incorporates  ail  technologies  and  methods  of 
operating. 

"  47  U.S.C.  §  154(i)  permits  the  Commission  to 
perform  "any  and  all  acts  •   •   •  which  may  be 
necessary  in  the  execution  of  its  functions." 

"47U.S.CS5  206-209. 


text  of,  any  additional  rules  that  may  be 
necessary,  or  desirable,  to  enforce 
Section  273,  in  addition  to  those  that 
presently  exist  to  implement  Sections 
206  to  209,  and  501  to  503  of  the 
Communications  Act,  as  amended. 

66.  Although  Section  273(d)(5) 
requires  the  Commission  to  prescribe  a 
default  process  for  use  in  resolving 
standards-setting  disputes, *'  it  does  not 
contain  any  specific  directives  to  govern 
the  resolution  of  complaints  filed  under 
other  provisions  of  Section  273. 
Particularlv  with  respect  to  Sections 
273(d)(2)  through  273(d)(4),  however, 
we  recognize  that  accurate,  efficient, 
and  rapid  resolution  of  alleged 
violations  of  Section  273  will  be 
essential  to  the  proper  operation  of  this 
statutory  section.  We  may  find  it 
beneficial  to  both  the  Commission  and 
industry  to  amend  our  rules  in  order  to 
increase  the  speed  and  efficiency  of  our 
complaint  resolution  processes  and  to 
meet  better  the  demands  of  this  and 
other  sections  of  the  1996  Act.  We  are 
addressing  potential  means  of 
accomplishing  this  goal  in  a  separate 
proceeding  "*  and  we  encourage 
commenters  in  that  proceeding  to 
address  specific  enforcement  concerns 
relating  to  section  273  in  particular  and 
other  sections  of  the  1996  Act  in 
general. 

67.  Section  273(G):  Additional  Rules 
and  Regulations.  Section  273(g)  states 
that  "(tlhe  Commission  may  prescribe 
such  additional  rules  and  regulations  as 
the  Commission  determines  are 
necessary  to  carry  out  the  provisions  of 
[Section  273),  and  otherwise  to  prevent 
discrimination  and  cross-subsidization 
in  a  Bell  operating  company's  dealings 
with  its  affiliate  and  with  third 
parties."*-"^  We  seek  comment  on  what, 
if  any.  additional  rules  should  be 
adopted  under  this  provision  "to 
prevent  discrimination  and  cross- 
subsidization  in  a  Bell  operating 
company's  dealings  with  its  affiliate  and 
with  third  parties,"  and  we  request  that 
commenters  proposing  such  rules  do  so 
in  their  initial  comments,  so  that  other 
parties  may  respond  to  the  proposals 
during  the  reply  comment  period.  We 
seek  additional  specific  comment  on 
whether  the  sale  of  Bellcore,  as 
annoionced.  creates  a  need  for  additional 
rules  under  thi.^-  section. 

68.  Conclusion.  Section  273 
establishes  the  conditions  under  which 


»M7  U.S.C.  §273id)(5). 

** Implfimrntation  cfthp  TFiecommunicaticns  Act 
of  1996.  Am'^ndment  cf  Pules  tc  Be  Followed  When 
Formal  Complaints  Arf  Filed  Against  Common 
Camen,  CC  Dockut  No.  96-238.  Notice  of  Proposed 
Rulemaking  FCC  96-460.  (re!eas«c  November  27, 
1996),  61  FK  67978.  Decerr.Dtr  26,  1996. 

•5  47  U.S.C  §  273(g)  (emphasis  supplied). 
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Bell  Operating  Companies  may 
manufacture  and  provide 
telecommunications  equipment,  and 
manufacture  customer  premises 
equipment.  It  also  sets  forth  safeguards 
against  anticompetitive  behavior  in 
manufacturing  markets  by  entities  other 
than  BOCs.  With  this  NPRM,  we  seek  to 
ensure  that  the  safeguards  that  Congress 
enacted  are  effectively  and  efficiently 
administered.  Our  further  objectives  in 
this  proceeding  are  to  develop 
regulations  that  will  foster  technological 
innovation  and  competition  in  both  the 
customer  premises  equipment  and 
telecommunication  equipment  markets. 
We  encourage  commenters  to  propose 
innovative  and  administratively  simple 
rules  that  will  enable  us  to  meet  these 
objectives,  and  request  that  interested 
parties  propose  the  text  of  anv  rules  that 
they  may  deem  appropriate  to 
implement  Section  273.  We  further 
request  that,  in  general,  those 
commenters  proposing  such  rules  do  so 
in  their  initial  comments  so  that  other 
parties  may  reply  to  them  in  their  reply 
comments. 

Procedural  Issues 

A.  Ex  Parte  Presentations 

69.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  Rules. 
See  generally  47  CFR  Sections  1.1202, 
1.1203.  and  1.1206(a). 

B.  Regulatory  Flexibility  Act 

70.  We  certify  that  the  Regulatory 
Flexibility  Act  does  apply  to  this 
rulemaking  proceeding  because  there 
may  be  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities,  as  defined  bv  Section 
601(3)  of  the  Regulatory  Flexibility 
Act.**  The  Secretary  shall  send  a  copy 
of  this  Notice  of  Proposed  Rulemaking 
including  this  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility  Act.*'' 

71.  Pursuant  to  Section  603  of  the 
Regulatory  Flexibility  Act  (RFA),  the 
Commission  has  prepared  the  following 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  expected  impact  on  small 
entities  of  the  poUcies  and  rules 
proposed  in  the  Notice  of  Proposed 
Rulemaking  (NPRM).  Written  pubhc 
comments  are  requested  on  the  IRFA. 


''SUS.C.  §601(3). 

"'  5  U.S.C.  §  603(a)  (as  amended  by  the  Contract 
With  .Vmerica  Advancement  Act  of  1996.  Public 
Law  No.  104-121.  110  Stat.  847,  866  (1996)). 


These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the 
remainder  of  the  NPRM.  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Secretan,'  shall  cause  a  copy  of  the 
NPRM.  including  the  IRFA,  to  be  sent  to 
the  Chief  Counsel  for  Advocacv  of  the 
Small  Business  Administration  in 
accordance  with  Section  603(a)  of  the 
Regulator}'  Flexibility  Act. 

72.  Reason  for  Action:  The 
Commission,  in  compliance  with 
Section  273  of  the  Communications  Act 
of  1934  ("Communications  Act"),  as 
amended  by  the  Telecommunications 
Act  of  1996  (  •1966  Act"),  proposes  rules 
and  procedures  intended  to  ensure  the 
prompt  adoption  of  regulations  to 
administer  and  enforce  Section  273 
provisions  with  minimum  regulatory 
and  administrative  burden  on 
telecommunications  carriers.  The  rules 
proposed  in  the  NPRM  are  necessary  to 
implement  Section  273,  in  v.hich 
Congress  imposes  requirements 
affecting  Bell  Operation  Companies 
(BOCs),  Bellcore,  and  entities  that 
develop  standards,  develop  generic 
requirements  and  conduct  certification 
activity.  This  NPRM  proposes  rules  and 
seeks  comment  to  implement  Section 
273  in  a  manner  that  is  consistent  with 
Congress's  intent. 

73.  Objectives  and  Legal  Basis  for 
Proposed  Rules:  The  Commission's 
objective  in  issuing  the  NPRM  is  to 
propose  and  seek  comment  on  rules 
enabUng  the  Commission  to  administer 
and  enforce  Section  273  effectively  and 
efficiently,  and  in  a  manner  that  is 
consistent  with  the  intent  of  Congress. 
The  proposed  action  is  authorized 
under  Sections  1,  3,  4,  7,  201-209.  218, 
251,  273,  and  403  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  Sections  151,  153,  154,  157,  201- 
209,218,  251,  273,  and  403. 

74.  Description  and  Estimated 
Number  of  Small  Entities  Affected: 
Section  273  authorizes  the  Commission 
to  impose  standards  on  the  BOCs, 
Bellcore,  and  entities  that  develop 
standards,  develop  generic  requirements 
and  conduct  certification  activity. 
Neither  BOCs  nor  Bellcore  qualify  as 
small  business  entities;  for  tliey  are 
dominant  in  their  field  of  operation.  See 
RFA.  Section  601(3).  Conversely,  the 
size  of  the  entities  that  develop 
standards,  develop  generic 
requirements,  and  conduct  certification 
activity  is  unknown  and  may  include 
small  business  entities.  Accordingly,  we 
certify  that  the  Regulatory  Flexibihty 
Act  of  1980.  as  amended,  does  not  applv 
to  this  rulemaking  proceeding  insofar  as 


it  pertains  to  BOCs  or  Bellcore  since  our 
rules  are  not  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
section  601(3)  of  the  Regulator.- 
Flexibility  Act. 

75.  Our  rules,  ho-vever.  may  have  a 
significant  econon   l  impact  on  a 
substantial  number  of  small  businesses 
insofar  as  they  apply  to  entities  that 
develop  standards,  develop  generic 
requirements  and  conduct  certification 
activity.  We  request  comment  on  the 
number  of  possible  small  business 
entities  that  would  fall  under  entities 
that  develop  standards,  develop  generic 
requirements,  and  conduct  certification 
activity  in  addition  to  comment  as  to 
how  to  develop  requirements  that 
would  effectively  assist  and  not  unduly 
burden  quahfying  small  business 
entities. 

76.  Reporting.  Recordkeepmg  and 
Other  Compliance  Requirements:  The 
NPRM  requests  comment  on  reasonable 
reporting  requirements  for  BOCs  as  to 
network  planning,  design,  and 
intercormection  arrangements. 
Similarly,  this  IRF.'\  seeks  comment  on 
measures  that  could  be  taken  by  the 
Commission  to  limit  any  burdensome 
requirements  upon  small  business 
entities.  It  seeks  comment  on  reasonable 
notice  requirements  for  BOCs  as  to 
communicating  planned  deployment  of 
telecommunications  equipment  to  their 
intercormecting  carriers. 

77.  Tlie  Commission's  action  in  this 
proceeding  is  in  direct  response  to 
Congress's  passage  of  the  1996.  in 
particular  Section  273.  This  NPRM  only 
sets  forth  tentative  conclusions  as  to 
Congress's  intentions  wthin  Section 
273.  For  an  exhaustive  recitation  of  th* 
Commission's  tentative  conclusions,  see 
the  NPRM  at  paragraphs  8-11,18,  20- 
21,  26,  29,  37-38.  40,  43.  48.  50.  52-55. 
59-62,68,  71,  73-75. 

78.  This  NPRM  also  seeks  comment 
on  rules  proposed  t  j  administer  end 
enforce  manufacturing  safeguards 
potentially  impacting  entities  that 
develop  standards,  develop  generic 
requirements  and  conduct  certification 
activities.  Rules  adopted  in  this 
proceeding  may  require  reporting, 
recordkeeping,  and  may  impose  other 
procedural  requirements.  There  are  no 
other  reporting  requirements 
contemplated  by  the  NPRM. 

79.  Federal  Rules  which  0\-erlap. 
Duplicate  or  Conflict  with  these  Rules: 
The  Commission  seeks  comment  as  to 
what  overlap,  if  any,  e.xists  or  mav  exist 
among  the  requirements  that  this 
Commission  may  adopt  to  implement 
Section  273  and  the  Conimission's 
existing  rules.  For  example,  the 
Commission  has  identified  two  sources 
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of  potential  overlap  in  47  CFR  §  64  702 
and47CFR  §68.110,  and  seeks 
comment  as  to  how  the  procedures 
required  in  these  existing  rules  may  be 
adapted  to  minimize  additional 
regulatory  burdens- 

80.  With  respect  to  rules  that  may 
potentially  affect  BOCs.  Bellcore,  and 
entities  that  develop  standards,  develop 
generic  requirements,  or  conduct 
certification  activities,  the  Commission 
tentatively  concludes  that  no  overlap, 
duplication,  or  conflict  with  existing 
rules  exists.  The  Commission  seeks 
comment  on  this  conclusion. 

81.  Significant  Alternatives  to  the 
Proposed  Rules  which  Accomplish  the 
Stated  Objectives  of  Applicable  Statutes 
and  which  Minimize  any  Significant 
Economic  Impact  of  the  Proposed  Rules 
on  Small  Entities:  As  mentioned  in 
paragraphs  four  and  five  of  this  IRFA. 
the  Commission  believes  that  our  rules 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
businesses  insofar  as  they  apply  to 
entities  that  develop  standards,  develop 
generic  requirements  and  conduct 
certification  activity  We  request 
comment  from  the  industrv  in  regards  to 
significant  alternatives  to  the  proposed 
rules  which  accomplish  the  stated 
objective  of  applicable  statutes  and 
which  minimize  any  significant 
economic  impact  of  the  proposed  rules 
on  small  entities. 

82.  We  advance  that  our  tentative 
conclusions  were  reached  with  the 
interests  and  concerns  of  small 
businesses  in  mind.  Although 
tentatively  there  will  be  no  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities,  the 
Commission  finds  this  to  be 
unnecessarv'.  The  Commission  seeks 
comment  on  this  tentative  conclusion 

83.  Additionally,  the  Commission 
tentatively  concludes  that  the 
clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  small  entities  will  not  be  necessary. 
The  Commission  seeks  cdfnment  on  this 
tentative  conclusion.  Lastly,  neither  the 
use  of  performance  rather  than  design 
standards  by  the  Commission  nor  an 
exemption  from  coverage  of  the  rule,  or 
any  part  thereof,  for  such  small  entities 
is  believed  to  be  required  as  a  result  of 
actions  taken  by  the  Commission  in  the 
impending  Report  and  Order  The 
Commission  seeks  comment  on  this 
finding. 

C.  Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

84.  This  NFRM  contains  either  a 
proposed  or  modified  information 


collection.  As  part  of  our  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
take  this  opportunity  to  comment  on  the 
information  collections  identified  in 
this  NPRM,  as  required  by  the- 
Paperwork  Reduction  Act  of  1995.** 
Public  and  agency  comments  are  due  at 
the  same  time  as  other  commentb  on 
this  NPRM;  OMB  comments  are  due  60 
days  from  date  of  publication  of  this 
NPRM  in  the  Federal  Register. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility,  {b)  the  accuracy  of 
the  Conunission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

D.  Notice  and  Comment  Provision 

85.  Pursiiant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR 
Sections  1  415  and  1.419,  interested 
parties  may  file  comments  on  or  before 
February  24.  1997,  and  reply  comments 
on  or  before  March  26,  1997.  To  file 
formally  in  this  proceeding,  interested 
parties  must  file  an  original  and  six 
copies  of  all  comments,  reply 
comments,  and  supporting  comments, 
with  the  reference  number  "CC  Docket 
96-254"  on  each  document.  Those 
parties  wishing  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments  must  file  an  original  plus 
eleven  copies.  Parties  must  send 
comments  and  reply  comments  to  the 
Office  of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N  W.  Room  222.  Washington, 
D.C.  20554.  Parties  must  also  provide 
four  copies  to  Secretary,  Network 
Services  Division,  Common  Carrier 
Bureau,  2000  M  Street,  N.W  ,  Room  235, 
Washington,  D.C.  20554.  Parties  must 
also  provide  one  copy  of  any  documents 
filed  in  this  docket  to  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  N.W..  Suite  140,  Washington, 
D.C.  20037 

86.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Center  (Room  239)  of  the 
Federal  Communications  Commission. 


1919  M  Street,  N.W.,  Washington,  D.C. 
20554.  Copies  of  comments  and  reply 
comments  will  also  be  available  through 
the  Commission's  copy  contractor: 
International  Transcription  Service,  Inc. 
(ITS,  Inc.),  2100  M  Street,  N.W.,  Suite 
140,  Washington,  D.C.  20037  (202-857- 
3800). 

87.  In  order  to  facilitate  review  of 
comments  and  reply  comments,  both  by 
parties  and  Commission  staff,  we 
require  that  comments  not  exceed  sixty 
(60)  pages,  including  all  appendices  and 
attachments  (except  the  text  of  proposed 
rules),  and  that  reply  comments  not 
exceed  thirty  (30)  pages.  We  can  foresee 
no  circumstances  in  which  these  page 
limits  would  be  waived.  Comments  and 
reply  comments  must  also  include  a 
short,  concise  summary  of  each 
substantive  argument  raised  in  the 
pleading,  regardless  of  length.  The 
summary  may  be  paginated  separately 
from  the  rest  of  the  pleading  and  will 
not  count  toward  the  page  limitations 
established  above.*' 

88.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  thirty 
days  after  publication  of  this  Notice  in 
the  Federal  Register  and  must  have  a 
separate  and  distinct  heading 
designating  the  comments  as  responses 
to  the  regulatory  flexibility  analysis. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before  60 
days  after  date  of  pubUcation  in  the 
Federal  Register.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234,  1919  M  Street,  N.W.,  Washington, 
ex:  20554,  or  via  the  Internet  to 
dconway@fcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725— 
17th  Street,  N.W.,  Washington,  DC 
20503  or  via  the  Internet  to 

fain t@al.eop.gov. 

E.  Ordering  Clauses 

89.  Accordingly, ;'( is  ordered  that 
pursuant  to  Sections  1,3,4,  7,  201-209, 
218,  251,  273  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151,  153,  154, 
157,  201-209, 218, 251, 273, and  403 
that  this  notice  of  proposed  rulemaking 
is  hereby  adopted. 

90.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
notice  of  proposed  rulemaking, 
including  the  regulatory  flexibility 
certification  to  the  Chief  Counsel  for 


•■Public  Uw  No.  104-13.  codified  at  44  U.S.C. 
§§3501-3520. 


"See  47  CFR  §1.49. 
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Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
Section  603(a)  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  §  603(a). 

Federal  Communications  Commission. 

Wiiliam  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-1676  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  «712-01-l> 

47  CFR  Part  73 

[MM  Docket  No.  97-2;  RM-8955] 

Radio  Broadcasting  Services;  Naches, 
WA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Sela 
Valley  Broadcasting  proposing  the 
allotment  of  Channel  25  7A  at  Naches, 
Washington,  as  the  community's  second 
local  FM  transmission  service.  Channel 
257 A  can  be  allotted  to  Naches  in 
comphance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
12.4  kilometers  (7.7  miles)  northwest  to 
avoid  short-spacings  to  the  licensed 
sites  of  Station  KAYO-FM,  Channel 
257C1,  Aberdeen.  Washington,  and 
Station  KHHK(FM),  Channel  259C3, 
Yakima,  Washington.  The  coordinates 
for  Chaimel  25 7A  at  Naches  are  North 
Latitude  46-^9-09  and  West  Longitude 
120-47-55.  Since  Naches  is  located 
writhin  320  kilometers  (200  miles)  of  the 
U.S. -Canadian  border,  concurrence  of 
the  Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  March  10.  1997,  and  replv 
comments  on  or  before  March  25,  1997. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Henry  E.  Crawford,  Esq., 
1150  Connecticut  Ave.,  NW.,  Suite  900, 
Washington,  DC  20036  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-2.  adopted  January  10.  1997.  and 
released  January  17.  1997,  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 


Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  97-1678  Filed  1-23-97;  8:45  am) 

BILLING  COO€  e712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  97-14,  RM-8916] 

Radio  Broadcasting  Services;  idaho 
Falls,  ID 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  IF  Broadcasting  of 
Idaho  requesting  the  allotment  of 
Channel  296A  to  Idaho  Falls,  Idaho,  as 
that  community's  fifth  local  FM  service. 
Coordinates  used  for  Chaimel  296A  at 
Idaho  Falls  are  43-27-21  and  112-04- 
03. 

DATES:  Comments  must  be  filed  on  or 
before  March  10. 1997.  and  reply 
comments  on  or  before  March  25,  1997. 

ADDRESSES:  Secretary ,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
fihng  comments  with  the  FCC, 
interested  parties  should  ser\-e  the 
petitioner's  counsel,  as  follows:  Henr\- 
E.  Crawford.  Esq.,  Law  Offices  of  Henrv 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900,  Washington,  DC  20036. 


FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-14,  adopted  January  10.  1997.  and 
released  )anuar>'  17,  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  mspection  and  copymg  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  mav  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Ser\-ices.  Inc  ,  2100  M 
Street,  NW..  Suite  140.  Washington,  DC 
20037. (202)857-3800 

Provisions  of  the  Regulatorv 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments 
See  47  CFR  1.1204fb)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communi(  ations  Commission. 
)ohii  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  .Media  Bureau. 

[FR  Doc.  97-1696  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  e712-01~F 


47  CFR  Part  73 

[MM  Docket  No.  97-7;  RM-8947] 

Radio  Broadcasting  Services; 
Chehalis,  WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  ptw.ion  filed  by  C.C. 
Broadcasting  Company  proposing  the 
allotment  of  Chaimel  282A  at  Chehalis. 
Washington,  as  the  community's  first 
local  commercial  FM  transmission 
ser\ice.  Channel  282A  can  be  allotted  to 
Chehalis  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  1.4  kilometers  (0.9  miles) 
south  to  avoid  a  short-spacing  to  the 
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licensed  site  of  Station  KAFE(FM), 
Channel  282C,  Bellingham, Washington. 
The  coordinates  for  Channel  282A  at 
Chehalis  are  North  Latitude  46-38-57 
and  West  Longitude  122-57-58.  Since 
Chehahs  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  concurrence  of  the 
Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  March  10,  1997,  and  reply 
comments  on  or  before  March  25.  1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  Henrv  E.  Crawford,  Esq., 
1150  Connecticut  Ave.,  NW.,  Suite  900, 
Washington,  DC  20036  (Counsel  for 
Petitioner). 

FOfl  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-7,  adopted  Januarv*  10,  1997,  and 
released  January  17.  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatorv 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Maiting  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1  1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1  415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

!FR  Doc.  97-1697  Filed  1-23-97;  8:45  am] 

BILUMG  COO€  S712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  97-10;  RM-8984] 

Radio  Broadcasting  Services;  Mount 
Horeb,  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  First 
Congregational  Services  proposing  the 
allotment  of  Chaimel  294A  to  Mount 
Horeb,  Wisconsin,  as  that  community's 
first  local  broadcast  service.  There  is  a 
site  restriction  9.6  kilometers  (6  miles) 
west  of  the  community.  The  coordinates 
for  Channel  294A  are  42-59-22  and  89- 
51-12. 

DATES:  Comments  must  be  filed  on  or 
before  Mach  10,  1997,  and  reply 
comments  on  or  before  March  25,  1997. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
In  addition  to  fiUng  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  1 150  Connecticut  Avenue. 
NW..  Suite  900,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-10.  adopted  |anuarv'  10,  1997.  and 
released  January  17.  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW,,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street.  NW.,  Suite  140, 
Washington,  DC.  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-1698  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  ITia-OI-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildHfe  Service 

50  CFR  Part  17 
RIN1018-AC50 

Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  Proposed 
Rule  to  List  Santa  Cruz  Rain  Beetle 
(Pteocoma  conjungens  conjungens)  as 
Endangered 

AGENCY:  Fish  and  Wildhfe  Service. 

Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  withdraws  the 
proposal  Hst  the  Santa  Cruz  rain  beetle 
(Pleocoma  conjungens  conjungens)  as 
an  endangered  species,  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  Additional  information 
provided  to  the  Service  since  the 
publication  of  the  proposed  rule 
indicates  the  Santa  Cruz  rain  beetle  is 
more  widespread  than  previously 
known,  and  the  species'  range  may 
extend  beyond  the  Zayante  sand  hills 
ecosystem  into  surrounding  coast 
redwood  forests.  The  Service  has 
considered  the  additional  information 
and  determined  that  listing  of  the  Santa 
Cruz  rain  beetle  is  not  warranted  at  this 
time.  However,  continued  urban 
development  and  sand  mining 
throughout  significant  portions  of  the 
species'  range,  if  not  accompanied  by 
appropriate  conservation  measures,  may 
necessitate  its  listing  in  the  foreseeable 
future. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  'Ventura  Field  Office,  2493 
Portola  Road,  Suite  B.  Ventura, 
Cahfomia  93003. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Benz,  Assistant  Field  Supervisor, 
Ventura  Field  Office,  (see  ADDRESSES 
section,  telephone  805/644-1766). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  10,  1994,  the  Service 
published  a  proposal  to  list  three 
species  of  insects  from  the  Santa  Cruz 
Mountains  in  California  as  endangered 
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species  (59  FR  24112).  The  Santa  Cruz 
rain  beetle  was  included  in  this 
proposal.  During  the  comment  period 
on  the  proposal,  additional  information 
was  received  regarding  the  Santa  Cniz 
rain  beetle  indicating  the  populations 
were  more  widespread  throughout  the 
Zayante  sand  hills  ecosystem  than 
previously  known,  and  that  specimens 
also  were  collected  in  adjacent  coast 
redwood  forest  (Hazeltine  1993;  J. 
Hoekstra,  U.S.  Fish  and  WildUfe 
Service,  pers.  obs.  1994).  Furthermore, 
the  Service  learned  of  currendy 
undescribed  specimens  collected  from 
both  north  and  south  of  the  Zayante 
sand  hills  region  that  may  be  Pleocoma 
conjungens  conjungens  or.  at  least, 
closely  related  subspecies  (F  Hovore, 
pers.  comm.  1994).  This  new 
mformation  and  evidence  from  a 
i^istoric  specimen  collected  in  an  area 
dominated  by  coastal  redwood  forest, 
known  as  Waddell  Creek,  suggest  that 
the  range  of  the  beetle  may  extend 
beyond  the  Zayante  sand  hills 
ecosystem. 


The  Service  has  considered  the  new 
information  and  determined  listing  the 
Santa  Cruz  rain  beetle  is  not  warranted 
at  this  time.  Information  now  in  the 
possession  of  the  Service  indicates  the 
species  is  more  abundant  or  widespread 
than  previously  believed.  The  Service 
removes  this  species  from  candidate 
status.  If  further  research  establishes  the 
full  extent  of  the  beetle's  range  and 
assesses  its  status  therein;  and  if  urban 
development,  sand  mining,  and  other 
activities  continue  to  alter  its  habitat 
throughout  all  or  significant  portion  of 
its  range;  or  if  other  factors  threaten  the 
continued  existence  of  this  species,  the 
Santa  Cruz  rain  beetle  may  be 
reevaluated  for  possible  inclusion  as  a 
candidate  species.  A  final  rule  listing 
the  other  two  insect  species  included  in 
the  proposal,  the  Mount  Hermon  June 
beetle  {Polyphylla  barbata]  and  the 
Zayante  band-winged  grasshopper 
(Trimerotropis  infantilis),  is  published 
in  the  Federal  Register  concurrentlv 
vnth  this  notice  of  withdrawal  of  the 
Santa  Cruz  rain  beetle. 


References  Cited 
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Author 

The  primary  authors  of  this  notice  are 
Carl  Benz  and  Jonathan  Hoekstra. 
Ventura  Field  Office  {see  ADDRESSES 

section). 

Authority 

The  authonty  for  this  action  is  section 
4fb)(6)(B)(ii)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  US  C  1531 
et  seq.]. 

Dated:  |anuar>  6,  1997 
John  G.  Rogers. 

Director.  Fish  and  Wildlife  Semce 

!FR  Dot    9--167.5  Filed  1-23-97,  8  45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  ckxuments  other  than  rules  or 
proposed  rules  that  are  applicabie  to  the 
public.  Notices  of  heanngs  and  investigations, 
commrttee  meetings,  agency  decisions  arxj 
rulings,  delegations  of  auttwrrty,  filing  of 
petitions  and  appiicabons  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Beaver  Creek  Ecosystem  Management 
Project;  Kootenai  National  Forest, 
Sanders  County,  Montana 

AGENCY:  Forest  Service,  USDA 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA-Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  Beaver  Creek 
Ecosystem  Management  Project  to 
disclose  the  effects  of  timber  har\est. 
prescribed  fire,  road  management  and 
construction,  noxious  weed  control, 
trailhead  restoration,  and  lookout 
facility  renovation  in  the  Big  Beaver  and 
Little  Beaver  Creek  drainages  located 
approximately  8  air  miles  from  Trout 
Creek,  Montana.  The  purpose  and  need 
for  this  project  was  documented  in  the 
Beaver  Creek  Physiographic  Area 
Landscape  Assessment.  The  purposes 
are  to  provide  for  long-term 
sustainability  of  forest  resources  (i.e. 
vegetation  resource,  protection  and 
enhancement  of  habitat  for  wildlife  and 
fish  species,  recreation  resources  etc.). 
while  contributing  to  natural  recovery 
processes  (which  reduce  impacts  to 
resources)  and  enhancing  recreational 
facilities  for  public  use.  The  DEIS  is 
expected  to  be  filed  with  the  EPA  and 
available  for  public  review  by  March  31, 
1997 

DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  March  25.  1997. 
ADDRESSES:  Written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  should  be  sent  to  James  I. 
Mershon.  District  Ranger.  Cabinet 
Ranger  District,  2693  Hwy  200.  Trout 
Creek,  Montana,  59874 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Head.  Interdisciplinary  Team 
Leader.  Cabinet  Ranger  District.  Phone: 
(406)  882^451. 


SUPPt-EMENTARY  INFORMATION:  The 
decision  area  contains  approximately 
55,000  acres  within  the  Kootenai 
National  Forest  in  Sanders  County, 
Montana.  All  of  the  proposed  projects 
are  located  in  the  Big  Beaver  and  Little 
Beaver  Creek  drainages. which  are 
tributary  to  the  Clark  Fork  River,  near 
Trout  Creek.  Montana.  The  legal 
location  of  the  decision  area  is  as 
follows:  Sections  6-7,  17-19.  and  N  V2 
Section  20,  T22N.R30VV;  Sections  1-30 
T22N,R31W;  Sections  1-5,  8-12.  13-17, 
20-24.  25-29.  34-35,  T22N.  R32W;; 
Section  31.  T23N.R30W;  Sections  25- 
30.  31-36.  T23N,  R31W;  Sections  25-26, 
32-36.  T23N.R31W,  Principal  Montana 
Meridian. 

The  Forest  Service  proposes  to 
harvest  approximately  19  million  board 
feet  of  timber  through  application  of  a 
variety  of  harvest  methods  on 
approximately  5400  acres  of  forest  land. 
An  estimated  12  miles  of  temporary 
road  and  120  miles  of  road 
reconstruction  would  be  needed  to 
access  timber  harvest  areas.  All 
temporary  roads  would  be  obliterated 
following  completion  of  sale  activities. 
The  proposal  also  includes  prescribed 
burning  on  approximately  3000  acres  to 
enhance  wildlife  habitat.  An  estimated 
38  miles  of  road  would  be  treated  by 
rehabilitation  of  stream  crossings, 
recontouring,  ripping  and  seeding  etc. 
The  type  of  treatment  would  be  based 
on  site  specific  conditions.  To  help 
provide  habitat  and  food  for  wildlife 
associated  with  the  alpine  and 
subalpine  ecosystem,  white  bark  pine 
seedhngs  would  be  planted  in  high 
elevation  communities  on 
approximately  20  acres.  The  Forest 
Ser\'ice  also  proposes  to  conduct 
channel  rehabilitation  on  approximately 
one  mile  of  stream  The  methods  used 
to  restore  the  channel  sections  would 
include  placement  of  channel 
stabilizing  structures  such  as 
revetments,  rock  weirs,  and  sediment 
traps  as  needed.  In  addition,  to  help 
improve  fish  habitat  large  woody  debris 
will  be  recruited  on  approximately  5 
miles  of  stream.  Some  of  the  recruitment 
may  include  limited  timber  felling 
within  the  riparian  areas.  A  lookout 
structure  that  is  rented  out  to  the  public 
on  a  nightly  basis  is  scheduled  for 
renovation.  Renovations  may  include 
painting,  structural  support  and 
reroofing.  Three  trailheads,  and 
numerous  dispersed  camping  sites  are 


propose  for  rehabilitation.  This 
rehabilitation  would  be  based  on  site 
specific  conditions  and  include  such 
things  as  creating  barriers  (eg  rock)  for 
vehicle  restriction  where  necessary. 
Trailhead  work  would  include 
providing  suitable  parking  and  signing 
In  addition,  the  proposed  action 
includes  a  noxious  weed  control 
program  designed  to  slow  the  spread  of 
knapweed  [Centauria  maculosa]  and 
stop  any  new  infestations  of  other 
noxious  plant  species. 

The  Kootenai  Forest  Plan  provides 
guidance  for  management  activities 
within  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  proposed  projects 
encompass  several  management  areas 
(MAs):  2,5,10,11,12.13,15,16,18  and  19. 
This  proposal  includes  openings  greater 
than  40  acres,  to  emulate  historic 
disturbance  patterns,  and  project 
specific  Forest  Plan  amendments  for:  (1) 
Open  road  density  in  MA  12  (big  game 
summer  range);  (2)  removal  of  snag 
habitat  in  MA  10  (big  game  winter 
range);  and  (3)  timber  harvest  in  MA  13 
(old  growth).  Project  specific 
amendments  are  allowed  when  it  is 
determined  during  project  design  that 
the  best  way  to  meet  the  goals  of  the 
Forest  Plan  conflicts  with  a  Forest  plan 
standard  (Forest  Plan  Volume  (11-20). 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative  in  which 
none  of  the  proposed  activities  will  be 
implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  proposal's  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resource  values. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  both  private 
and  National  Forest  lands  will  be 
considered.  The  EIS  will  disclose  the 
analysis  of  site-specific  mitigation 
measures  and  their  effectiveness. 

Preliminary  Issues 

Tentatively,  several  preliminary- 
issues  of  concern  have  been  identified. 
There  issues  are  briefly  described 
below: 

•  Water  and  Fisheries  Resources — 
Rivers  and  streams  are  complex  and 
dynamic  natural  systems.  The  physical, 
chemical  and  biological  conditions  in 
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them  are  a  result  of  all  the  natural  and 
human-caused  events  within  the 
watershed.  There  are  three  main 
concerns  related  to  the  water  and 
fisheries  resources  and  the  effects  of  the 
proposed  action.  (1)  Amount  of  large 
woody  debris;  (2)  streamflow  regime; 
and  (3)  sediment  sources. 

•  Big  Game  wildlife — open  road 
densities  are  currently  over  the 
recommended  amount  for  big  game 
habitat  effectiveness  and  security.  There 
is  concern  regarding  the  effect  of  the 
proposed  action  on  big  game  security 
and  habitat. 

Other  issues  commonly  associated  with 
such  activities  include:  effects  on  soils, 
air  quality,  sensitive  plants,  and  old 
growth.  This  list  may  be  verified, 
expanded,  or  modified  based  on  public 
scoping  for  this  proposal. 
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Decisions  To  Be  Made 

The  Kootenai  Forest  Supervisor  will 
decide  the  following: 

•  Whether  or  not  to  harvest  timber 
and,  if  so,  identify  the  selection  of,  and 
site-specific  location  of,  appropriate 
timber  management  practices 
(silvicultural  prescription.  logging 
system,  fuels  treatment,  riparian  habitat 
conservation  areas  and  reforestation), 
road  construction/reconstruction 
necessary  to  provide  ac(  jss  and  to 
achieve  other  resource  objectives,  and 
appropriate  mitigation  measures. 

•  Whether  water  and  fish 
rehabilitation  projects  (including  road 
obliteration)  and  other  project  area 
improvements  (including  work  on 
trailheads.  dispersed  campsites,  noxious 
weeds  etc)  should  be  implemented  and, 
if  so,  to  what  extent. 

•  Whether  or  not  wildlife 
enhancement  projects  (including  white 
bark  pine  planting  and  prescribed 
burning)  should  be  implemented  and,  if 
so,  to  what  extent. 

•  Whether  road  access  restrictions  or 
other  actions  are  necessary  to  meet  big 
game  wildlife  needs. 

•  Whether  project  specific  Forest  Plan 
amendments  are  necessary  to  meet  goals 
and  objectives  of  the  Forest  Plan. 

•  what,  if  any,  specific  project 
monitoring  requirements  would  be 
needed  to  assure  mitigation  measures 
are  implemented  and  effective. 

Public  Involvement  and  Scoping 

Public  participation  is  an  important 
part  of  the  analysis  process, 
commencing  with  the  initial  scoping 
process  (40  CFR  1501.7)  which  will 
begin  with  the  publication  of  this 
notice.  The  public  is  encouraged  to  take 
part  in  the  process  and  is  encouraged  to 
visit  with  Forest  Service  officials  at  any 
time  during  the  analysis  and  prior  to  the 


decision.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in. 
or  affected  by,  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  and  final  EIS.  The  scoping  process 
will  include: 

•  Identifying  potential  issues, 

•  Identifying  major  issues  to  be 
analyzed  in  depth. 

•  Identif\-  alternatives  to  the  proposed 
action. 

•  Explore  additional  alternatives 
which  will  be  derived  from  issues 
recognized  during  scoping  activities. 

•  Identify  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

Estimated  Dates  for  Filing 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  60  davs  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS.  The  Draft  EIS  is  expected 
to  be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  public  review  bv  March  .31. 
1997.  At  that  time  EPA  will  publish  a 
Notice  of  Availability  of  the  draft  EIS  in 
the  Federal  Register.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  date  the  EPA  publishes  the 
Notice  of  Availability  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  management  of  this 
area  participate  at  that  time. 

The  final  EIS  is  scheduled  to  be 
completed  by  June  15,  1997.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

Reviewer's  Obligations 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  may  be  waived  or 


dismissed  by  the  courts.  City  ofAngoon 
v.  Model.  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages.  Inc.  v. 
Hams.  490  F.  Supp.  1334.  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final  EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed.  Reviewers  mav 
wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing  ' 
these  points 

Responsible  Official 

Robert  L.  Schrenk,  Forest  Super\'isor, 
Kootenai  National  Forest,  506  US 
Highway  2  West,  Libby.  MT  59923  is  the 
Responsible  Official.  As  the  Responsible 
Official  I  will  decide  if  the  proposed 
project  will  be  implemented.  1  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Dec;is!on. 
I  have  delegated  the  responsibility  to 
prepare  the  EIS  to  James  I.  Mershon, 
District  Ranger,  Cabinet  Ranger  District. 

Dated;  |anuar>'  16.  1977. 

Lawrence  R.  Cron. 

Acting  Forest  Supen'isor.  Kootenai  National 
Forest 

IFR  Doc  97-1728  Filed  1-23-97;  8:45  am) 

BILLING  CODE  M10-11-M 


Intergovernmental  Advisory 
Committee  Subcommittee  Meeting 

AGENCY:  Forest  Service.  USDA. 
ACTION;  Notice  of  meeting. 

SUMMARY:  The  Intergovernmental 
Advisory  Committee  will  meet  on 
February  6.  1997.  at  the  Red  Lion  Hotel. 
Columbia  River.  1401  N.  Hayden  Island 
Drive,  Portland,  Oregon  97217.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  4:00  p.m.  Agenda  items 
to  be  discussed  include,  but  are  not 
limited  to:  future  lAC  meeting  topics 
and  locations;  relationship  with 
Provincial  Advisory'  Committees;  review 
of  Adaptive  Management  Area  plans;  FY 
1996  implementation  monitoring 
results;  and  the  status  of  the  Riparian 
reserve  module. 

The  lAC  meeting  will  be  open  to  the 
public  and  is  fully  accessible  for  people 
with  disabilities.  Interpreters  are 
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available  upon  request  in  advance. 
Written  comments  may  be  submitted  for 
the  record  at  the  meeting.  Time  will  also 
be  scheduled  for  oral  public  comments. 
Interested  persons  are  encouraged  to 
attend. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  meeting  may 
be  directed  to  Don  JCnowles,  Executive 
Director,  Regional  Ecosystem  Office,  333 
SW  1st  Avenue.  P.O.  Bo.x  3623, 
Portland.  OR  97208  (Phone;  503-326- 
6265), 

Dated,  lanuary  16.  1997 
Donald  R.  Knowles. 

Designated  Federal  Official. 

IFR  Doc  97-1-24  Filed  1-23-97;  8:45  am) 

BILUNQ  CODE  MIO-II-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Proposed  atiditions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposal(s)  to  add  to  the  Procurement 
List  commodities  and  a  service  to  be 
furnishe(i  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  and  a  service 
previousiv  furnished  bv  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  24,  1997, 
ADDRESSES:  Cimmittee  for  Purchase 
From  Ffople  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway. 
.Arhngton.  Virginia  22202-3461 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  .Milkman  (TOJl  hu3-7  740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3,  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  ail  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  cumniodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 


a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government, 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Office  and  Miscellaneous  Supplies 
(Requirements  for  Fort  Stewart.  Creorgia) 
NPA:  Lions  Club  Industries,  Inc., 
Durham,  North  Carolina 

Service 

Janitorial/Custodial 

Base  wide 

Keesler  Air  Force  Base,  Mississippi 

NPA:  Goodwill  Industries  of  Soutn 

Mississippi,  Inc..  Gulfport. 

Mississippi 

Deletions 

1  Certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  knovsm  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  vdth  the  commodities  and 
service  proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  and 
service  have  been  proposed  for  deletion 
from  the  Procurement  List: 

Harness,  Carrying 

1660-00-571-2239 

Bag.  Soiled  Clothes 

8465-00-122-0362 
8465-00-122-0363 
8465-00-122-0364 

Service 

lanitonal /Custodial 
Federal  Center 
Moses  Lake,  Washington 
Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  97-1793  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  6353-01-P 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Whn  .^re  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities, 
EFFECTIVE  DATE:  February  24.  1997 
ADDRESSES  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
.Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTRACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
30,  1996,  the  Committee  for  Purchase 
From  People  Who  Are  BHnd  or  Severely 
Disabled  published  notices  (61  F.R. 
45935)  of  proposed  additions  to  the 
Procurement  List.  Comments  were 
received  from  the  current  contractor  for 
the  coat.  The  contractor  noted  that  its 
Government  sales  of  the  coat  had  been 
reduced  by  the  entry  of  Federal  Prison 
Industries  (FPI)  into  the  market,  which 
caused  layoffs  and  lower  levels  of  plant 
operation.  The  contractor  indicated  that 
Its  sales  of  the  coat  make  up  over  half 
its  sales,  and  claimed  that  any  further 
reduction  in  Government  orders  will 
cause  a  plant  closure  and  jeopardize  the 
company's  ability  to  meet  future 
Government  surge  requirements. 

The  Committee  is  only  proposing  to 
add  a  limited  portion  of  the 
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Government's  requirements  for  the  coat 
to  the  Procurement  List.  This  portion  is 
less  than  a  tenth  of  the  value  of  the 
contractor's  estimate  of  its  sales  of  this 
coat,  and  an  even  smaller  percentage  of 
the  contractor's  total  sales. 
Consequently,  the  Committee  does  not 
believe  that  this  addition  to  the 
Procurement  List  will  have  a  severe 
adverse  impact  on  the  contractor.  With 
respect  to  FPI's  re-entry  into  the  market, 
the  Committee  noted  that  the  layoffs 
and  lower  levels  of  plant  operation  cited 
by  the  current  contractor  appeared  to 
have  occurred  prior  to  FPI's 
involvement.  At  most,  FPI's 
participation  will  prevent  the  current 
contractor  from  regaining  some  of  the 
coat  sales  it  had  prior  to  the  advent  of 
reduced  requirements  several  years  ago. 
The  Committee  also  noted  that,  within 
the  past  year,  the  current  contractor  has 
taken  steps  to  diversify  its  product  line, 
which  enhances  its  long-term  economic 
prospects. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  IJ.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were; 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Govermnent. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-VVagner- 
O'Day  Act  (41  U.S.C.  46 — 48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  follovdng 
commodities  are  hereby  added  to  the 
Procurement  List: 

Coat,  Combat.  Woodland  Camouflage 

8415-01-390-8537 
8415-01-390-8538 
8415-01-390-8539 
8415-01-390-8540 
8415-01-390-8541 


8415-01-390-8542 
8415-01-390-8543 
8415-01-390-8544 
8415-01-390-8545 
8415-01-390-8546 
8415-01-390-8547 
8415-01-390-8548 
8415-01-390-8549 
8415-01-390-S551 
8415-01-390-8552 
8415-01-390-8553 
8415-01-390-8555 
8415-01-390-8557 
8415-01-390-9641 
8415-01-390-9646 
8415-01-^390-9648 
8415-01-390-8550 
(100,000  units  annually) 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman 
Executive  Director 
IFR  Doc.  97-1794  Filed  1-23-97;  8;45  ami 

BILUNG  COM  63S3-41-P 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACDON;  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  24,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  lefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt-EMENTARY  INFORMATION:  On 
October  11,  November  22  and  December 
2,  1996.  the  Cxjmmittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (61  F.R. 
53349,  59401  and  63820)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4, 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  .services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  ser\'ices  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  )avits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
ser\'ices  proposed  for  addition  to  the 
Procurement  List.      • 

Accordingly,  the  following 
commodities  and  services  are  herebv 
added  to  the  Procurement  List: 

Commodities 

Office  and  Miscellaneous  Supplies 
(Requirements  for  Davis-Monthan  .^ir 
Force  Ba<;e,  Arizona) 

Office  and  Mist:e!laneous  Supplies 
(Requirements  for  Shaw  Air  Force  Base. 
South  Carolina) 

Sen'ices 

Grounds  Maintenance 
U.S.  Army  Reserve  Center 
Greenwood.  South  Carolina 
Storage  and  Distribution  of  Uniform 

Accessories 
(Vendor  Park  Accessories) 
Defense  Personnel  Support  Center 
Philadelphia.  Pennsvlvania 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director 

IFR  Doc  97-1 795  Filed  1-23-97;  8:45  ami 
BJLLJNG  CODE  e3&3-«1-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  2-07] 

Foreign-Trade  Zone  100;  Dayton,  Ohio; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Greater  Dayton 
Foreign  Trade  Zone,  Inc.,  grantee  of  FTZ 
100.  requesting  authority  to  expand  its 
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zone  in  the  Dayton,  Ohio  area,  within 
the  Dayton  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  January  3. 1997 

FTZ  100  was  approved  on  May  1, 
1984  (Board  Order  249.  49  FR  19688,  .5' 
9/84)  and  expanded  on  July  7.  1988 
(Board  Order  388,  53  FR  27184.  7/19/ 
88).  The  zone  project  currently  consists 
of  the  following  sites:  Site  1  (3  parcels. 
453  acres) — within  the  Dayton 
International  Airport  complex  (5.000 
acres);  Site  2  (39  acres) — warehouise 
facility,  2300  block  of  McCall  Avenue, 
Dayton;  and  a  temporary  site  (expires 
12/31/98.  3  acres)—108'McDonough 
Street.  Dayton. 

This  application  is  requesting 
authority  to  expand  Site  1  and  to  add 
four  new  sites  to  th*  zone  project 
(proposed  Sites  3  through  6)  in  the 
Dayton  area:  proposed  Site  1 
expansion — (775  acres)  within  the 
Dayton  International  Airport  complex 
(expanding  Site  1  to  1.228  acres,  on  4 
parcels):  proposed  Site  3  (6  acres) — 
Lewis  and  Michael  Woodman 
warehouse  facility.  1827  Woodman 
Drive.  Davton;  proposed  Site  4  (5 
acres) — Shoup  Mill  Farms  industrial 
park,  4966  Riverton  Drive,  Dayton; 
proposed  Site  5(117  acres) — South  Tech 
Business  Park.  Interstate  75  and 
Miamisburg-Springboro  Road. 
Montgomery  County,  south  of  Dayton; 
and  proposed  Site  6  (3  acres) — Gosiger 
warehouse  facility.  108  McDcnough 
Street.  Daylon.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  March  25.  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  9,  1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Port  Director.  U.S.  Customs 

Service,  3575  Concord  Drive, 

Vandalia,  Ohio  45377 


Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce 
14th  &  Pennsylvania  Avenue.  NW., 
Washington.  DC  20230. 

Dated:  lanuan'  15.  1997. 
John  J.  Da  Ponte.  Jr.. 

Executive  Secretary. 

(FR  Doc  97-1759  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  3S10-OS-4> 


International  Trade  Administration 
tA-58a-802] 

3.5  "  Microdisks  and  Coated  Media 
Thereof  From  Japan;  Tefmlnation  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  May  24,  1996  (61  FR 
26158).  in  response  to  a  request  fi-om 
Fuji  Photo  Film  Co.,  Ltd..  Tokyo,  Japan, 
and  Fuji  Photo  Film  U.S.A.,  Inc., 
collectively  referred  to  as  Fuji,  and  the 
respondents  in  the  above-mentioned 
case,  the  Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  3.5"  microdisks  and  coated  media 
thereof  from  Japan.  In  accordance  with 
19  CFR  353.22(a)(5)  of  our  regulations, 
the  Department  is  now  terminating  this 
review  because  Fuji  has  withdrawn  its 
request  for  review. 
EFFECTIVE  DATE:  January  24.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein  or  Russell  Morris, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  29,  1996,  the  Department 
received  a  request  for  an  administrative 
review  of  this  antidumping  duty  order 
from  Fuji  for  the  period  April  1.  1995, 
through  March  31,  1996.  No  other 
interested  party  requested  a  review  of 
the  antidumping  duty  order.  On  May  24, 
1996.  the  Department  published  in  the 
Federal  Register  (61  FR  26158)  a  notice 
of  "Initiation  of  Antidumping  Duty 
Administrative  Review"  initiating  the 
administrative  review  of  Fuji  for  that 
period.  On  January  9,  1997,  Fuji 
withdrew  its  request  for  review. 


Section  353.22(a)(5)  of  the 
Department's  regulations  stipulates  that 
the  Secretary  may  permit  a  party  that 
requests  a  review  to  withdraw  the 
request  not  later  than  90-days  after  the 
date  of  publication  of  notice  of  initiation 
of  the  requested  review.  This  regulation 
also  provides  that  the  Secretary  may 
extend  the  time  limit  for  withdrawal  of 
a  request  if  it  is  reasonable  to  do  so. 
Because  no  significant  work  has  been 
completed  on  this  review,  the 
aforementioned  request  for  withdrawal 
does  not  unduly  burden  the 
Department.  Therefore,  under  the 
circumstances  presented  in  this  review, 
we  are  waiving  the  90-day  requirement 
in  §  353.22(a)(5).  Accordingly,  we  are 
terminating  this  review. 

This  notice  is  published  in 
accordance  with  19  CFR  353.22(a)(5). 

Dated:  January  17,  1997. 
JefiPery  P.  Bialos, 

Principal  Deputy  Assistant  Secretary,  for 
Import  Administration. 

[FR  Doc.  97-1757  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  3510-OS-P 


[A-791-802] 

Furfuryl  Alcohol  From  ttie  Republic  of 
Soutti  Africa:  Extension  of  Time  Limit 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  in  the 
administrative  review  of  the 
antidumping  duty  order  on  furfurvl 
alcohol  from  the  Republic  of  South 
Africa  (RSA),  covering  the  period 
December  16, 1994,  through  May  31, 
1996,  since  it  is  not  practicable  to 
complete  the  review  within  the  time 
limits  mandated  by  the  Tariff  Act  of 
1930  (the  Act),  as  amended,  19  U.S.C. 
1675(a)(3)(A). 

EFFECTIVE  DATE:  January  24,  1997. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Scott  Oudkirk  or  William  Crow,  Office 
of  AD/CVD  Enforcement  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-2336  or  482-0116, 
respectively. 

APPLICABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
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to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  8, 1996,  the  Department 
initiated  an  administrative  review  of  the 
antidumping  duty  order  on  hirfuryl 
alcohol  from  the  RSA,  covering  the 
period  December  16, 1994,  through  May 
31,  1996  (61  FR  41374).  In  our  notice  of 
initiation,  we  stated  that  we  intended  to 
issue  the  Hnal  results  of  this  review  no 
later  than  June  30,  1997. 

Postponement  of  Preliminary  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  However,  if  it  is  not 
practicable  to  issue  the  preliminary 
results  in  245  days,  section  751(a)(3)(A) 
allows  the  Department  to  extend  this 
time  period  to  365  days. 

We  determine  that  it  is  not  practicable 
to  issue  the  preliminary  results  within 


245  days  because  there  are  complex 
legal  and  methodological  issues  to 
address,  such  as  duty  reimbursement 
and  fictitious  market  allegations,  in  this 
first  review  of  this  antidumping  duty 
order  under  the  new  law. 

Accordingly,  the  deadline  for  issuing 
the  preliminary  results  of  this  review  is 
now  no  later  than  June  30,  1997.  The 
deadline  for  issuing  the  final  results  of 
this  review  will  be  120  days  from  the 
publication  of  the  preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  January  14.  1997. 

Barbara  R.  Stafford, 

Deputy  Assistant  Secretary.  Import 
Administration 

(FR  E)oc.  97-1761  Filed  1-23-97:  8:45  am] 

BtLUNG  COM  38tO-OS-P 


[A-201-802] 

Notice  of  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review  of  Gray  Portland  Cement  From 
Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  and  final 
results  of  the  administrative  review  for 


the  antidumping  order  on  Gray  Portland 
Cement  from  Mexico,  pursuant  to  the 
Tariff  Act  of  1930.  as  amended  by  the 
Uruguay  Round  Agreements  Act 
(hereinafter,  "the  Act"). 

EFFECTIVE  DATE:  January  24,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristen  Smith,  Kristen  Stevens.  Steven 
Presing,  or  Nithya  Nagarajan,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Cxinstitution 
Avenue.  NW.,  Washington.  DC  20230. 
telephone  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  In  the  instant  case,  the 
Department  has  determined  that  it  is  not 
practicable  to  complete  the  review 
within  the  statuton,-  time  limit. 

Since  it  is  not  practicable  to  complete 
this  review  within  the  time  limits 
mandated  by  the  Act  (245  days  from  the 
last  day  of  the  anniversary'  month  for 
preliminary  results,  120  additional  days 
for  final  results),  in  accordance  with 
section  751(a)(3)(A)  of  the  Trade  and 
Tariff  Act  of  1930,  as  amended,  the 
Department  is  extending  the  time  limit 
as  follows: 


Product 


Country 


Review 
period 


InitiatKjn 
date 


Prelim  due 
date 


Fina)  due 
date' 


Gray  Portland  Cement  (A-201-802)  I  Mexico 


08/1/95- 
07/31/96 


9/17/96 


&'l1/97 


12^09/97 


"The  Department  stiaH  issue  ttie  final  determination  120  days  after  the  putJiication  of  the  prehmir^ry  determination  This  final  due  date  is  esti- 
mated based  on  publication  of  the  prellmtnary  notice  five  business  days  after  signature. 


Dated:  January  17. 1997. 
Joseph  A.  Spethni, 

Deputy  Assistant  Secretary  For  Enforcement 
III 

|FR  Doc.  97-1758  Filed  1-23-97;  8:45  am] 

BILLMG  CODE  3510-OS-P 

[A-475-031] 

l^rge  Power  Transformers  From  Italy; 
Final  Results  of  Antidumping  Finding 
Administrative  Review  and  Revocation 
of  Antidumping  Finding  in  Part 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  finding  administrative 
review  and  revocation  of  antidumping 
finding  in  part. 

SUMMARY:  On  August  6,  1996.  the 
Department  of  Commerce  (the 


Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  finding  on  large  power 
transformers  (LPTs)  from  Italy  (61  FR 
40815)  This  review  covers  exports  of 
subject  merchandise  by  Tamini 
Costruzioni  Elettromeccaniche  S.r.l. 
(Tamini)  to  the  United  States  during  the 
period  from  June  1,  1994.  through  May 
31.  1995. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminar\'  results.  We  received  no 
comments  from  interested  parties.  We 
have  determined  a  weighted-average 
margin  of  zero  percent  for  Tamini. 
which  remains  unchanged  from  the 
preliminary  results.  We  have  also 
determined  that  Tamini  has  met  the 
requirements  for  revocation. 

EFFECTIVE  DATE:  January  24.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Chu  or  Kris  Campbell,  Office  of 


AD/C\T)  Enforcement.  Import 
Admmistration.  International  Trade 
.Administration.  US  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC.  20230: 
telephone  (202)  482-4733 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  ail 
citations  to  the  Tariff  Act  of  1930  as 
amended  (the  .Act),  are  references  to  the 
provisions  effective  lanuan,  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  I'ruguay  Round 
Agreements  Act  (UR.\.A).  In  addition, 
unless  otherv\-ise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11.  1995  (60 
FR  25130). 
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Background 

On  June  6.  1995,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (60  PR 
29821)  of  the  antidumping  finding  on 
LPTs  from  Italy  (37  PR  11772,  June  14, 
1972.)  Petitioner,  ABB  Power  T&D  Co.. 
Inc.  (ABB),  and  Tamini  both  requested 
an  administrative  review  on  |une  30, 
1995.  Tamini  also  requested,  pursuant 
to  19  CFR  353.25(b),  revocation  of  the 
order  with  respect  to  its  sales  of  the 
subject  merchandise  and  submitted  the 
certification  required  by  19  CPR 
353.25(b)(1).  Tamini  was  not  required  to 
provide  the  certification  required  by  19 
CFR  353.25(b)(2)  (a  statement  in  writing 
agreeing  to  its  immediate  reinstatement 
in  the  order  if  the  Department 
concludes,  subsequent  to  revocation, 
that  the  respondent  sold  merchandise  at 
less  than  normal  value)  because  the 
Department  has  not  previously 
determined  that  Tamini  sold  subject 
merchandise  in  the  United  States  at  less 
than  normal  value.  We  published  a 
notice  of  initiation  of  the  review  on 
August  16,  1995  (60  PR  42500),  covering 
the  period  June  1.  1994  through  May  31, 
1995.  Based  on  the  preliminary  results 
in  this  review  and  the  two  preceding 
reviews  (see  Large  Power  Transformers 
from  Italy:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  59  PR 
48851  (September  23.  1994),  and  Large 
Power  Transformers  from  Italy:  Final 
Results  of  Antidumping  Dutv 
Administrative  Re\iew.  61  PR  37443 
(July  18.  1996),  we  preliminarily 
determined  that  Tammi  has 
demonstrated  three  consecutive  years  of 
sales  at  not  less  than  normal  value  and, 
therefore,  qualifies  for  revocation.  We 
pubhshed.  on  August  6,  1996,  the 
preliminary  results  of  administrative 
review  of  the  antidumping  finding  on 
LPTs  from  Italy  and  the  intent  to  revoke 
the  finding  in  part  (61  PR  40815).  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  large  power  transformers 
(LPTs);  that  is,  all  types  of  transformers 
rated  10,000  kVA  (Kilovolt-amperes)  or 
above,  by  whatever  name  designated, 
used  in  the  generation,  transmission, 
distribution  and  utihzation  of  electric 
power.  The  term  'transformers  ' 
includes,  but  is  not  limited  to,  shunt 
reactors,  autotransformers.  rectifier 
transformers,  and  power  rectifier 
transformers.  Not  included  are 
combination  units,  commonly  known  as 
rectiformers,  if  the  entire  integrated 
assembly  is  imported  in  the  same 
shipment  and  entered  on  the  same  entry 


and  the  assembly  has  been  ordered  and 
invoiced  as  a  unit,  without  a  separate 
price  for  the  transformer  portion  of  the 
assembly.  This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8504.22.00.  8504.23.00,  8504.34.33. 
8504.40.00,  and  8504.50.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  shipments  of 
transformers  by  Tamini  during  the 
period  June  1,  1994,  through  May  31, 
1995. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  our  preliminarj'  results  and 
preliminary  notice  of  intent  to  revoke 
the  finding  in  part.  We  did  not  receive 
any  comments  from  interested  parties, 
and  we  did  not  make  any  adjustments 
to  our  calculations  for  these  final 
results.  Accordingly,  the  weighted- 
average  margin  for  these  final  results 
remains  zero  percent. 

Final  Results  of  Review 

We  determine  ihat.  for  the  period  June 
1,  1994,  through  May  31,  1995,  Tamini 
had  a  weighted-average  antidumping 
duty  margin  of  zero  percent.  We  further 
determine  that  Tamini  has 
demonstrated  three  consecutive  review 
periods  of  sales  at  not  less  than  normal 
value.  Our  record  presents  no  evidence 
that  Tamini  has  sold  the  subject 
merchandise  at  less  than  normal  value 
m  the  past,  and  we  received  no 
comments  from  any  interested  parties 
contesting  the  revocation.  On  the  basis 
of  no  sales  at  less  than  normal  value  for 
three  consecutive  years  and  the  lack  of 
any  indication  that  such  sales  are  likely 
in  the  future,  we  have  concluded  that  it 
is  not  likely  that  Tamini  will  in  the 
future  sell  the  subject  merchandise  at 
less  than  normal  value  Accordingly,  we 
are  revoking  the  order  on  large  power 
transformers  from  Italy  with  respect  to 
Tamini  in  accordance  with  section 
751(d)  of  the  Act  and  19  CFR  353.25(a). 

This  revocation  applies  to  all  entries 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  June  1,  1995. 
The  Department  will  order  the 
suspension  of  liquidation  ended  for  all 
such  entries  and  will  instruct  the 
Customs  Service  to  release  any  cash 
deposit  or  bonds.  The  Department  will 
further  instruct  Customs  to  refund  with 
interest  any  cash  deposits  on  post-June 
1,  1994  entries. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 


file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  administrative  review, 
revocation,  and  notice  are  in  accordance 
with  sections  751(a)(1)  of  the  Act  (19 
U.S.C.  1675(a)(1))  and  19  C.P.R. 
353.22(c)(5)  and  353.25(a). 

Dated:  January  14. 1997. 

Robert  S.  LaRussa. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-1756  Filed  1-23-97;  8:45  am] 
BILUNO  CODE  3$10-OS-P 


[A-680-601] 

Certain  Stainless  Steei  Cooking  Ware 
From  the  Republic  of  Korea:  Final 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  and  Revocation  in  Part  of 
Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Pinal  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and 
Revocation  in  Part  of  Antidumping  Duty 
Order. 

SUMMARY:  On  December  20,  1996,  the 
Etepartment  published  a  notice  of 
initiation  of  a  changed  circumstances 
antidumping  duty  administrative  review 
and  preliminary  results  of  review  with 
intent  to  revoke,  in  part,  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea.  We  are  now  revoking 
this  order  in  part,  with  regard  to 
stainless  steel  camping  cooking  ware,  as 
described  in  the  Scope  of  Review,  based 
on  the  fact  that  domestic  parties  have 
expressed  no  interest  in  the  importation 
or  sale  of  this  stainless  steel  camping 
cooking  ware  imported  from  the 
Republic  of  Korea. 
EFFECTIVE  DATE:  January  24,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:     ' 
Amy  S.  Wei  or  Zev  Primor,  Office  of 
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AD/CVD  Enforcement,  Office  4.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11,  1995  (60 
FR  25130). 

Background 

On  December  9,  1996,  Peregrine 
Outfitters,  Inc.,  (Peregrine)  requested 
that  the  Department  conduct  a  changed 
circumstances  administrative  review  to 
determine  whether  to  partially  revoke 
the  order  with  regard  to  imports  of 
stainless  steel  camping  cooking  ware 
from  the  Republic  of  Korea.  The  order 
writh  regard  to  imports  of  other  types  of 
stainless  steel  cooking  ware  is  not 
affected  by  this  request.  In  addition,  on 
December  9.  1996,  Revere  Ware  Corp. 
(petitioner)  informed  the  Department  in 
writing  that  it  did  not  object  to  the 
changed  circumstances  review  and  had 
no  interest  in  the  importation  or  sale  of 
stainless  steel  camping  cooking  ware 
produced  in  the  Republic  of  Korea,  as 
described  by  Perecrine. 

We  preliminarily  determined  that 
petitioner's  affirmative  statement  of  no 
interest  constituted  changed 
circumstances  sufficient  to  warrant  a 
partial  revocation  of  this  order. 
Consequently,  on  December  20,  1996, 
the  Department  pubUshed  a  notice  of 
initiation  and  preliminary  results  of 
changed  circumstances  antidumping 
duty  administrative  review  and  intent  to 
revoke  this  order  in  part  (61  FR  67320). 
We  gave  interested  parties  an 
opportunity  to  conmient  on  the 
preliminary  results  of  this  changed 
circimi stances  review.  We  received  no 
comments. 

SfX)pe  of  Review 

The  merchandise  covered  by  this 
changed  circumstances  review  is 
stainless  steel  camping  cooking  ware 
from  the  Republic  of  Korea.  This 
changed  circumstances  administrative 
review  covers  all  manufacturers/ 
exporters  of  stainless  steel  cooking  ware 
meeting  the  following  specifications  of 


stainless  steel  camping  cooking  ware: 
(1)  made  of  single-ply  stainless  steel 
having  a  thickness  no  greater  than  6.0 
millimeters;  and  (2)  consists  of  1.0,  1.5, 
and  2.0  quart  saucepans  without 
handles  and  2.5,  4.0,  and  5.0  quart 
saucepans  with  folding  bail  handles  and 
with  lids  that  also  serve  as  fr\'  pans. 
These  camping  cooking  ware  items  can 
be  nested  inside  each  other  in  order  to 
save  space  when  packing  for  camping  or 
backpacking.  The  order  with  regard  to 
imports  of  other  stainless  steel  cooking 
ware  is  not  affected  by  this  request. 

Final  Results  of  Review;  Partial 
Revocation  of  Antidumping  Duty  Order 

The  affirmative  statement  of  no 
interest  by  petitioners  in  stainless  steel 
camping  cooking  ware  from  the 
Republic  of  Korea  constitutes  changed 
circumstances  sufficient  to  warrant 
partial  revocation  of  this  order. 
Therefore,  the  Department  is  partially 
revoking  the  order  on  certain  stainless 
steel  cooking  ware  from  the  Republic  of 
Korea  with  regeu-d  to  cooking  ware 
which  meets  the  specifications  of 
stainless  steei  camping  cooking  ware 
from  the  Republic  of  Korea,  in 
accordance  with  sections  751(b)  and  (d) 
and  782(h)  of  the  Act  and  19  CFR 
353.25(d)(1). 

The  Department  will  instruct  the  U.S. 
Customs  Service  (Custonis)  to  proceed 
with  liquidation,  without  regard  to 
antidumping  duties,  of  all  unliquidated 
entries  of  stainless  steel  camping 
cooking  ware  fi-om  the  Republic  of 
Korea  that  are  not  subject  to  final  results 
of  administrative  review.  The 
Department  will  further  instruct 
Customs  to  refund  with  interest  anv 
estimated  duties  collected  with  respect 
to  unliquidated  entries  of  stainless  steel 
camping  cooking  ware  from  the 
Repubhc  of  Korea  that  are  not  subject  to 
final  results  of  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protection  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  vmtten 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  changed  circuimstances 
administrative  review,  partial 
revocation  of  the  antidumping  duty 
order  and  notice  are  in  accordance  with 
sections  751  (b)  and  (d)  and  782(h)  of 
the  Act  and  §§  353.22(f)  and  353.25(d) 
of  the  Department's  regulations. 


Dated:  January  14, 1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretan-  for  Import 
Administration 

|FR  Doc  97-1760  Filed  1-23-97;  8:45  am] 
BILLING  COOC  3S10-OS-P 


Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"). 
International  Trade  Administration. 
Department  of  Commerce,  has  received 
an  appUcation  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W 
Dawn  Busby,  Director.  Office  of  Export 
Trading  Company  .-affairs.  International 
Trade  Administration.  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  95-A0005.'' 

The  Connell  Company  ("TCC") 
original  Certificate  was  issued  on 
November  13.  1995  (60  FR  61682, 
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December  1,  1995).  A  summary  of  the 
application  for  an  amendment  follows. 

Summary  of  the  Application 

Applicant:  The  Connell  Company 
("TCC"),  45  Cardinal  Drive.  Westfield, 
New  Jersey  07090-1099 

Contact:  Grover  Connell,  President. 

Telephone:  (908)  233-0700. 

Application  No.:  95-A0005. 

Date  Deemed  Submitted:  January  15, 
1997. 

Proposed  Amendment:  TCC  seeks  to 
amend  its  Certificate  to  expand  the 
covered  Products  to  include  all 
'■Japonica  rice."  The  Product  Category 
would  be  in  its  entirety  "Japonica  rice 
(including  rough/paddy,  brown,  and 
milled  Japonica  rice)." 

Dated:  January  17.  1997. 

W.  Dawn  Busby. 

Director.  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  97-1672  Filed  1-23-97;  845  am] 

BILLING  CODE  3510-OA-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  97-C00O4] 

NuTone,  Inc.,  a  Corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  Acceptance  of  a 

Settlement  Agreement  under  the 

Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1 1 18.20(e).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  NuTone. 
Inc.,  a  corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  February 
10.  1997. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  .Agreement 
should  send  written  comments  to  the 
Comment  97-C0004,  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  G.  Yelenik.  Trial  Attorney, 
Office  of  Comphance  and  Enforcement. 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0626. 


SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  January  21,  1997. 
Sadye  E.  Dunn, 

Secretary. 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  NuTone, 
Inc..  a  corporation  (hereinafter, 
"NuTone"),  and  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  "staff),  pursuant  to  the 
procedures  set  forth  in  16  CFR  1118.20, 
is  a  compromise  resolution  of  the  matter 
described  herein,  without  a  hearing  or 
determination  of  issues  of  law  and  fact. 

/.  The  Parties 

2.  The  "Staff  is  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  "Commission"),  an 
independent  federal  regulatory  agency 
of  the  United  States  Government, 
established  by  Congress  pursuant  to 
section  4  of  the  Consumer  Product 
Safety  Act  (hereinafter.  "CPSA "),  as 
amended.  15  U.S.C.  2053. 

3.  Respondent  NuTone  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware 
with  its  principal  corporate  offices 
located  in  Cincinnati.  Ohio. 

//.  Jurisdiction 

4.  Between  December  1989  and 
October  1993.  NuTone  manufactured 
and  sold  certain  Model  ST-1000.  Stereo 
Cassette  Players  (hereinafter,  "ST-1000" 
or  the  "Stereo(s)")  to  retail  stores, 
electrical  distributors,  and  home 
construction  companies  nationwide. 
The  ST-1000  is  a  "consumer  product", 
and  NuTone  is  a  "manufacturer"  of  a 
"consumer  product"  which  is 
"distributed  in  commerce",  as  those 
terms  are  defined  in  sections  3(a)(1),  (4) 
and  (11)  of  the  CPSA,  15  U.S.C. 
2052(a)fl).  (4)ajid(ll). 

///.  The  Product 

5  The  ST-1000  is  a  wall  mounted 
AM/FM  stereo  receiver  and  cassette  tape 
player.  It  consists  of  a  master  unit  and 
additional  speakers  which  can  be 
installed  in  various  rooms  of  a  house. 

IV  Staff  Allegations 

6.  The  Stereo  contains  a  defect  which 
could  create  a  substantial  product 
hazard  and  creates  an  unreasonable  risk 
of  serious  injury  in  that  components  in 
the  units  power  supply  board  may 
overheat,  thereby  creating  a  potential 
fire  hazard. 

7.  On  or  about  March  23.  1993. 
NuTone  first  became  aware  of  a  report 
of  a  fire  incident  involving  the  Stereo. 


8.  Between  March  23.  1993  and  June 
6,  1995,  the  date  NuTone  reported  to  the 
Commission,  NuTone  learned  of 
approximately  twelve  fire  or  smoke 
damage  incidents  involving  the  ST- 
1000. 

9.  Although  NuTone  obtained 
sufficient  information  to  reasonably 
support  the  conclusion  that  the  Stereo, 
described  in  paragraph  5  above, 
contained  a  defect  which  could  create  a 
substantial  product  hazard,  or  created 
an  unreasonable  risk  of  serious  injury  or 
death,  it  failed  to  report  such 
information  to  the  Commission  as 
required  by  section  15(b)  of  the  CPSA, 
15  U.S.C.  2064(b).  This  failure  to  ftimish 
information  required  by  section  15(b)  of 
the  CPSA  is  a  knowing  violation  of 
section  19(a)(4)  of  the  CPSA,  15  U.S.C. 
2G68(a)(4).  and  subjects  NuTone  to  civil 
penalties  under  section  20  of  the  CPSA, 
15  U.S.C.  2069. 

V.  Response  of  NuTone 

10.  There  have  been  no  allegations  or 
claims  of  injury  associated  with  this 
product.  NuTone  denies  that  its  ST- 
1000  contains  a  defect  which  creates  or 
could  create  a  substantial  product 
hazard  within  the  meaning  of  section 
15(a)  of  the  CPSA,  15  U.S.C.  2064(a),  or 
creates  an  unreasonable  risk  of  serious 
injury  or  death,  and  further  denies  an 
obligation  to  report  information  to  the 
Commission  under  section  15(b)  of  the 
CPSA,  15  U.S.C.  2064(b),  with  respect  to 
the  Stereo. 

VI.  Agreement  of  the  Parties 

11.  The  Commission  has  jurisdiction 
in  this  matter  for  proposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

12.  This  Agreement  is  in  settlement  of 
the  Staffs  allegations  and  does  not 
constitute  an  admission  by  NuTone  or  a 
determination  by  the  Commission  that 
the  ST-1000  contains  a  defect  which 
creates  or  could  create  a  substantial 
product  hazard  within  the  meaning  of 
section  15(a)  of  the  CPSA  or  that 
NuTone  violated  the  reporting 
provisions  of  section  15(b)  of  the  CPSA. 

13.  NuTone  knowingly,  voluntarily 
and  completely  waives  any  rights  it  may 
have  (1)  to  an  administrative  or  judicial 
hearing  with  respect  to  the 
Commission's  claim  for  a  civil  penalty, 
(2)  to  judicial  review  or  other  challenge 
or  contest  of  the  validity  of  the 
Commission's  action  with  regard  to  its 
claim  for  a  civil  penalty.  (3)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  section  15(b)  of 
the  CPSA,  15  U.S.C.  2064(b).  has 
occurred.  (4)  to  a  statement  of  findings 
of  fact  and  conclusions  of  law  with 
regard  to  the  Commission's  claim  for  a 
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civil  penalty,  and  (5)  to  any  claims 
under  the  Equal  Access  to  Justice  Act. 

14.  This  Agreement  becomes  effective 
upon  its  final  acceptance  by  the 
Commission  and  service  of  the 
incorporated  Order  upon  Respondent. 

15.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  the  Commission  shall 
place  this  Agreement  and  Order  on  the 
public  record  and  shall  publish  it  in  the 
Federal  Register  in  accordance  with  the 
procedure  set  forth  in  16  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to  accept 
the  Settlement  Agreement  and  Order 
within  15  days,  the  Agreement  and 
Order  shall  be  deemed  finally  accepted 
on  the  16th  day  after  the  date  it  is 
published  in  the  Federal  Register,  in 
accordance  with  16  CFR  1118.20(f). 

16.  Upon  final  acceptance  of  this 
Settlement  Agreement  and  Order,  the 
Commission  shall  issue  the  attached 
Order. 

17.  The  provisions  of  this  Settlement 
Agreement  and  Order  shall  apply  to 
NuTone  and  its  successors  and  assigns. 

18.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued,  and  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

19.  NuTone  agrees  to  inform  the 
Commission  if  it  learns  of  any 
additional  reports  of  fire  or  smoke 
damage  involving  the  ST-1000. 

20.  This  Agreement  may  be  used  in 
interpreting  the  Order.  Agreements, 
understandings,  representations,  or 
interpretations  not  contained  in  this 
Settlement  Agreement  and  Order  may 
not  be  used  to  vary  or  to  contradict  its 
terms. 

Dated:  January  17,  1997. 
NuTone.  Inc.,  a  Corporation 
Glen  L.  Bowler, 
Treasurer,  NuTone.  Inc. 
The  Consumer  FVoduct  Safety  Commission 
David  Schmeltzer, 

Associate  Executivv  Director.  Office  of 
Compliance. 
Eric  L.  Stone, 

Acting  Director,  Division  of  Administrative 
Litigation.  Office  of  Compliance. 

Dated:  December  17.  1996. 
Ronald  G.  Yelenik, 

Trial  Attorney,  Division  of  .administrative 
Litigation.  Office  of  Compliance 

Order 

Upon  consideration  of  the  Settlement 
Agreement  between  Respondent 
NuTone,  Inc..  a  corporation,  and  the 
staff  of  the  Consumer  Product  Safety 
Commission,  and  the  Commission 


having  jurisdiction  over  the  subject 
matter  and  NuTone,  Inc.,  and  it 
appearing  the  Settlement  Agreement  is 
in  the  public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted,  as 
indicated  below,  and  it  is 

Further  Ordered,  that  within  ten  days 
of  the  service  of  the  Final  Order  upon 
Respondent,  NuTone,  Inc.  shall  pay  to 
the  order  of  the  U.S.  Treasury  a  civil 
penahy  in  the  amount  of  one  hundred 
and  ten  thousand  dollars  ($110,000). 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  21st  day  of  )anuary, 
1997. 

By  order  of  the  Commission. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

(FR  Doc.  97-1799  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  63»-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the"  Assistant 

Secretary  of  Defense  for  Health  Affairs, 

DOD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary-  of  Defense  for 
Health  Affairs  announces  the  proposed 
new  public  information  collection  and 
seeks  public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  extension  of 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
information  collection:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  March  13.  1997. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  The  Ohio 
State  University,  College  of  Nursing. 
Military  Nursing  Research  Center.  1585 
Neil  Avenue.  Columbus.  OH  43210. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection,  please 


write  to  the  above  address  or  call  Ranie 
Cropper,  Graduate  Research  Associate, 
at (614) 688-3216. 

SUPPLEMENTARY  INFORMATION: 

Title  Associated  Form,  and  OMB 
Number:  Military  Women's  Survey. 

Needs  and  Uses:  This  information 
collection  requirement  is  used  by  The 
Ohio  State  University,  College  of 
Nursing,  Military  Nursing  Research 
Center  (MNRC)  to  determine  the  scope 
of  the  problem  of  gynecologic  infections 
experienced  by  military  women  and  to 
demonstrate  the  need  for  self-care 
ahematives  to  current  health  care 
resources  for  women  in  austere  military 
environments  such  as  field  duty, 
deployment  to  a  second  or  third  world 
country,  combat/combat  support 
situations,  or  sea  duty.  There  are  no 
existing  databases  that  can  provide  this 
type  of  information,  but  it  is  an 
extremely  important  issue  for  many 
military-  women.  The  beneficiaries  of  the 
results  of  this  research  study  will  be 
military  women  who  serve  in  the  active 
and  reserve  components  of  the  armed 
forces. 

Affected  Public:  Individuals  and 
households. 

Annual  Burden  Hours:  62.5. 

.\'umber  of  Respondents: 
Approximately  250. 

Responses  Per  Respondent:  1 

Average  Burden  Per  Response:  15 
minutes. 

Frequency:  Once 

Summary  oflnformation  Collection 

This  collection  is  for  use  by  the 
research  project  directors  and  the 
primary  investigators  for  this  research 
study  (at  The  Ohio  State  University. 
College  of  Nursing,  M.N'RCl  for  the 
purposes  of  determining  the  scope  of 
gynecological  problems  experienced  by 
military  women  in  austere 
environments  and  to  guide  the 
development  of  a  self-care/diagnostic 
and  management  kit.  The  specific  aims 
for  this  study  are: 

1.  To  describe  the  typical  health  care 
provider  that  is  available  to  military 
women  at  their  normal  duty  station  and 
in  austere  environments. 

2.  To  identify  the  barriers  that 
military  women  perceive  or  have 
experienced  in  the  diagnosis  and 
treatment  of  gynecologic  infections  at 
their  normal  duty  stations  and  in 
austere  en\  ironments. 

3.  To  descrit)e  the  frequency  with 
which  military  women  experience  risk 
factors  for  g\Tiecological  infections  at 
their  normal  duty  station  and  in  austere 
environments 

4.  To  describe  the  frequency  of 
symptoms  of  g\necologic  infections 


3666 


Federal  Register  /  Vol.  62.  No.  16  /  Friday,  January  24.  1997  /  Notices 


ISS 


experienced  by  military  women  at  their 
normal  duty  station  and  in  austere 
environments. 

5.  To  measure  military  women's  level 
of  interest  in  using  a  gynecologic 
infection  self-diagnosis  and 
management  kit  when  in  austere 
environments. 

Dated;  lariuarv  16.  m97 
L.M.  Bynum. 

.■Mternatp  OSD  Federal  Fegister  LJai:ion 
Officer.  Department  of  Defense. 
IFR  Doc  97-1537  Filed  1-23-97:  8;45  am| 

BILUNG  CODE  SOOO  04  M 


Department  of  the  Army 
Corps  of  Engineers 

Notice  of  Availability  for  the  Draft 
Baltimore  Hartx>r  and  Anchorages, 
Maryland  and  Virginia  Feasibility  Study 
and  Environmental  Impact  Statement 
(EIS) — Project  Location  is  Baltimore 
City.  Baltimore  County,  and  Anne 
Arundel  County,  Maryland 

AGENCY:  U.S.  Armv  Corps  of  Engineers. 
DOD 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S  Army  Corps  of 
Engineers,  Baltimore  District,  has 
prepared  a  Draft  Feasibility  Study  and 
Environmental  Impact  Statement  for 
maritime  improvements  for  Baltimore 
Harbor  and  Anchorages.  Maryland  and 
Virginia.  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  Section  404  of  the  Clean 
Water  .Act.  the  District  is  conducting 
public  coordination  and  distributing  the 
documents  for  public  review  and 
comment 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  actions. 
Feasibility  Study,  and  EIS  can  be 
addressed  to  Study  Manager,  Baltimore 
Harbor  Anchorages  and  Channels. 
Baltimore  District.  U.S.  Army  Corps  of 
Engineers.  ATTN:  CENAB-PL-P.  P.O. 
1715.  Baltimore.  Maryland  21203-1715, 
telephone  (410)  962-6139.  E-mail: 
danifl.m  bit;rl\i3)r(  mdii  nab  usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  The  Port 
of  Baltimore  is  located  on  a  32  square 
mile  area  of  the  Patapsco  River  and  its 
tributaries,  approximately  12  miles 
northwest  of  the  Chesapeake  Bay.  From 
its  central  location  on  the  Chesapeake 
Bay  nearly  150  miles  miand  from  the 
.Atlantic  Ocean,  Baltimore  can  easily 
provide  service  to  America's 
Midwestern  markets  as  well  as  other 
ports  along  the  Atlantic  coast.  Since 
1980.  over  one-half  billion  dollars  have 
been  spent  on  maritime  improvements 


in  the  Port  of  Baltimore  in  efforts  to 
meet  the  needs  of  the  diverse 
commercial  shipping  market. 

1.  Continuing  with  the  Port  of 
Baltimore's  commitment  to  ongoing 
maritime  improvement  this  study 
recommends:  widening  the  West 
Dundalk  and  Seagirt-Connecting 
Channels  to  500  feet;  widening  the  East 
Dundalk  Channel  to  400  feet; 
establishing  a  channel  3fi  feet  deep  and 
400  feet  wide  in  the  area  of  the  old 
Produce  Wharf  Channel  at  South  Locust 
Point;  deepening  a  portion  of  Anchorage 
#3  to  42  feet  deep  and  2.200  feet  wide 
by  2,200  feet  long;  deepening  of 
Anchorage  #4  to  42  feet  deep  and  1.800 
feet  wide  by  1,800  feet  long; 
constructing  a  turning  basin  at  the  head 
of  the  Fort  McHenry  Channel.  1.200  feet 
wide  by  1.200  feet  long,  and  50  feet 
deep;  Federal  assumption  of 
maintenance  of  the  existing  Seagirt 
Marine  Terminal,  Dundalk  Marine 
Terminal  and  South  Locust  Point 
Marine  Terminal  channels,  exclusive  of 
berthing  areas,  and  Federal  maintenance 
of  a  42-foot  depth  in  the  area  between 
the  Connecting  Channel  and  the 
proposed  Seagirt  Marine  Terminal  Berth 
4  upon  completion  of  dredging  to  that 
depth  by  the  State  of  Maryland;  and 
deauthorization  of  Anchorage  #1 .  The 
proposed  improvements  are  expected  to 
require  the  placement  of  approximately 
4.4  million  cubic  yards  of  dredged 
material  at  the  Hart-Miller  Island 
placement  site. 

2.  The  decision  to  implement  this 
action  is  being  based  on  an  evaluation 
of  the  probable  impact  of  the  proposed 
activities  on  the  public  interest.  The 
decision  will  reflect  the  national 
concern  for  both  protection  and 
utilization  of  important  resources.  The 
benefits  which  reasonably  may  be 
expected  to  accrue  from  the  proposed 
project  are  being  balanced  against  its 
reasonably  foreseeable  detriments.  All 
factors  which  may  be  relevant  to  the 
proposal,  including  the  cumulative 
effects  thereof,  are  being  considered; 
among  these  factors  are  economics, 
aesthetics,  general  environmental 
concerns,  wetlands,  cultural  values, 
flood  hazards,  fish  and  wildlife  values, 
flood  plain  values,  land  use,  recreation, 
water  supply  and  conservation,  water 
quality,  energy  needs,  safety,  food  and 
fiber  production,  and  the  general  needs 
and  welfare  of  the  people. 

3.  The  Draft  Environmental  Impact 
Statement  (EIS)  describes  the  impacts  of 
the  proposed  projects  on  environmental 
and  cultural  resources  in  the  study  area. 
The  EIS  also  applies  guidelines  issued 
by  the  Environmental  Protection 
Agency,  under  authority  of  the  Clean 


Water  Act  of  1977  (Pub.  L.  95-217).  An 
evaluation  of  the  proposed  actions  on 
the  waters  of  the  United  States  was 
performed  pursuant  to  the  guidelines  of 
the  Administrator,  U.S.  Environmental 
Protection  Agency,  under  authority  of 
Section  404  of  the  Clean  Water  Act.  The 
proposed  dredging,  construction,  and 
placement  of  dredged  material  is  in 
compliance  with  Section  404(b)(1) 
guidelines. 

4.  In  accordance  with  the  National 
Environmental  Policy  Act  and  the  Clean 
Water  Act,  the  Corps  of  Engineers  is 
soliciting  comments  from  the  public. 
Federal,  state  and  local  agencies  and 
officials,  and  other  interested  parties. 
Any  comments  received  will  be 
considered  by  the  Corps  of  Engineers  in 
the  decision  to  implement  the  project. 
To  make  this  decision,  comments  are 
considered  to  assess  impacts  on 
endangered  species,  historic  properties, 
water  quality,  general  environmental 
effects,  and  other  public  interest  factors 
listed  above.  Comments  regarding  the 
proposed  project  will  be  incorporated 
into  the  Final  Environmental  Impact 
Statement  as  required  by  NEPA.  Public 
comments  will  also  be  used  to 
determine  the  overall  public  interest. 
Notice  of  a  public  meeting  will  be 
published  at  a  later  date.  Informal 
meetings  have  been  held  in  order  to 
present  information  to  citizen  interest 
groups,  officials,  and  regional  planners. 
The  public  review  and  comment  period 
for  the  draft  feasibility  study  and  draft 
EIS  will  begin  on  24  January  1997  and 
close  on  9  March  1997,  Comments 
received  will  be  incorporated  into  the 
final  EIS. 

5.  This  Notice  of  Availability  is  being 
sent  to  organizations  and  individuals 
known  to  have  an  interest  in  the 
proposed  maritime  improvements. 
Please  bring  this  notice  to  the  attention 
of  any  other  individuals  with  an  interest 
in  this  matter.  Copies  of  the  Draft  EIS 
are  available  for  review  at  the  following 
locations: 

•  Baltimore  County  Public  Library. 
North  Point  Branch,  1716  Merritt 
Boulevard,  Baltimore  MD. 

•  Anne  Arundel  County  Public 
Library,  North  County  Branch.  1010 
Eastway  Dr.  Glen  Bumie  MD. 

•  Enoch  Pratt  Free  Library.  400 
Cathedral  St..  Baltimore,  MD. 

6.  Requests  for  copies  of  the  EIS  may 
be  mailed  to  the  following  address: 
District  Engineer,  Attn:  CENAB-PL.  U.S. 
Army  Corps  of  Engineers.  Baltimore 


UMI 


Federal  Register  /  Vol.  62.  No.  16  /  Friday,  January  24.  1997  /  Notices 


3667 


District,  P.O.  Box  1715.  BalUmore,  MD 

21203-1715. 

Gregory  D.  Showalter, 

Army  Federal  Begister  Liaison  Officer. 
(FR  Doc.  97-1717  Filed  1-23-97;  8:45  am] 

BiLUNO  CODE  3710-41-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-^63.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge 
Reservation. 

DATES:  Wednesday,  February  5.  1997, 
6:00  p.m.-9:30  p.m. 
ADDRESSES:  Comfort  Inn,  433  South 
Rutgers  Avenue,  Oak  Ridge,  Tennessee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Perkins,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Oak  Ridge  Operations  Office. 
105  Broadway.  Oak  Ridge.  TN  37830, 
(423)  576-1590. 

SUPPI.EMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  ar^as  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

February  Meeting  Topics 

Presentations  regarding  the  Toxic 
Release  Inventory  will  be  presented  by 
a  representative  of  the  U.S. 
Environmental  Protection  Agency. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Sandy  Perkins  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  conunent  will 


be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  this  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Fridav, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway,  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  1:00  pm  on  Saturday'  or  by 
writing  to  Sandy  Perkins.  Department  of 
Energy  Oak  Ridge  Operations  Office. 
105  Broadway.  Oak  Ridge.  TN  37830.  or 
by  calling  her  at  (423)  576-1590. 

Issued  at  Washington.  DC  on  January  21 , 
1997. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  97-1733  Filed  1-23-97;  8:45  am] 

ULUNG  CODE  M50-01-P 


Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2100-074] 

California  Department  of  Water 
Resources;  Notice  Rejecting 
Rehearing 

January  17,  1997. 

By  order  issued  December  11.  1996. ' 
the  Director.  Division  of  Licensing  and 
Compliance  (Division  Director) 
approved  a  request  filed  by  the 
California  Department  of  Water 
Resources  (CDWR)  to  amend  the 
requirements  of  ordering  paragraph  (K) 
of  the  Commission's  Order  on  Revised 
Recreation  Plan,  issued  September  22, 
1994.  for  CDWR's  Feather  River  Project 
No.  2100,  on  the  Feather  River  in  Butte 
County,  California.  ^  The  Division 
Director  approved  CDWR's  request  bv 
extending  the  filing  date  for  CDWR's 
biannual  report  providing  recreational 
use  data  from  November  1,  1996  to 
April  1.  1997.  and  making  subsequent 
reports  due  every  two  years  thereafter 
on  April  1.  instead  of  November  1. 

On  December  23,  1996,  the  Lake 
Oroville  Fish  Enhancement  Committee 


(LOFEC)  and  the  California  Sportfishing 
Protection  Alliance  (CSPA)  filed  a 
request  for  rehearing  of  the  Division 
Director's  order.  LOFEC  and  CSPA 
contend  that  they  have  been  denied  due 
process  by  the  Division  Director's  order 

Rehearing  does  not  lie  in  this  matter 
CDWR's  request  for  a  change  in  the  due 
date  for  its  recreation  reports  does  not 
entail  any  material  change  in  the  plan 
of  project  development  or  in  the  terms 
and  conditions  of  the  license,  nor  does 
it  adversely  affect  the  rights  of  property- 
holders  in  a  manner  not  contemplated 
by  the  license,  such  that  the 
Commission  should  have  issued  notice 
of  the  filing  or  entertained  intervention 
petitions  thereon.  ^  Accordingly,  the 
request  for  rehearing  is  rejet:ted. 

This  notice  constitutes  final  agency 
action.  Requests  for  rehearing  by  the 
Commission  may  be  filed  within  30 
days  of  the  date  of  issuance  of  this 
notice,  pursuant  to  18  CFR  385.713. 
Linwood  A.  Watson.  Jr., 
Actmg  Secretary 
|FR  Doc.  97-1691  Filed  1-23-97;  845  am) 

B4LLIM0  CODE  S717-01-M 


[Docket  No.  CP97-1 94-000) 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

January-  17.  1997 

Take  notice  that  on  January  14.  1997. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  a  Delaware  corporation, 
having  its  principal  place  of  business  at 
1700  MacCorkle  Avenue.  S.E.. 
Charleston.  West  Virginia  25314-1599. 
filed  an  abbreviated  application 
pursuant  to  Sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  for  the  following: 

(1)  Section  7(c)  certificate 
authon7.ation  for  the  construction  and 
operation  of  approximately  1.60  miles  of 
24-inch  pipeline  and  appurtenances 
designated  as  Columbia's  Line  1361 
located  in  Washington  County. 
Pennsylvania  and. 

(2)  Section  7(b)  authorization  for  the 
abandonment,  both  in-piace  and  by 
removal,  of  approximately  1.60  miles  of 
20-inch  Line  1361  and  1.60  miles  of  12- 
inch  Line  1429  and  appurtenances 
located  in  Washington  County. 
Pennsylvania. 

The  proposed  construction  is 
estimated  to  cost  $2,393,000  and  the 
associated  estimated  net  debit  to 
accumulated  provision  for  depreciation 
for  the  abandoned  facilities  is  $549,451. 


■77FERC1  62.147. 

'  See  68  FERC  1  61,358  (1994) 


' See.  eg  .  Sayles  Hydro  Associates.  48  FERC 1 
61.049  (1989!  and  King<>  River  Conservation 
Districl,  36  KERC  1  61.881  (1986). 
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Columbia  states  that,  due  to  age  and 
condition,  sections  of  the  existing  Line 
1361  and  Line  1429  have  become 
physically  deteriorated  to  the  extent  that 
replacement  is  required  in  order  to 
maintain  safe,  reliable  operation  and 
service  to  Columbia's  existing  customers 
at  current  levels.  Due  to  a  failure  in 
1990,  Line  1361  is  operated  at  a  reduced 
operating  pressure  of  408  psig  compared 
to  its  certificated  maximum  allowable 
operating  pressure  of  600  psig.  The 
reduction  in  operating  pressures  causes 
difRculty  in  meeting  existing  market 
demand  during  peak  periods. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  7,  1997.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385  211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  pwrty  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-1687  Filed  1-23-97;  8:45  am] 
MUMQ  COOC  (717-01-M 


pocket  No.  ER97-382-000] 

Exact  Power  Co.,  Inc.;  Notice  of 
issuance  of  Order 

lanaary  17.  1997. 

Exact  Power  Co.,  Inc.  (Exact  Power) 
submitted  for  filing  a  rate  schedule 
under  which  Exact  Power  v^dll  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Exact  Power 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Exact  Power  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Exact  Power. 

On  January  14,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Exact  Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  m  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Exact  Power  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubhc  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Exact  Power's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  13,  1997. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-1689  Filed  1-23-97;  8:45  ami 

B4LUNQ  COOe  e717-01-M 


[Docket  No.  CP97-1 9fr-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Bianltet 
Authorization 

January  17,  1997. 

Take  notice  that  on  January  15,  1997, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  filed 
in  Docket  No.  CP97-1 96-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  construct  a  new 
delivery  point  and  approximately  400 
feet  of  12-inch  pipeline  in  Volusia 
County,  Florida  for  delivery  of  natural 
gas  to  Florida  Power  Corporation  (FPC) 
under  FGT's  blanket  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  proposes  to  construct  a  new  tap, 
valve,  approximately  400  feet  of  12-inch 
connecting  lateral  and  electronic  flow 
measurement  equipment  and  any  other 
necessary  appurtenant  facilities  to 
accommodate  the  measurement  of  gas, 
up  to  4,400  MMBtu  per  hour  at  Une 
pressure.  FGT  states  that  the  natural  gas 
volumes  deUvered  to  this  new  delivery 
point  will  be  interruptible  volumes  and 
that  initial  deliveries  will  be 
approximately  2,200  MMBtu  per  hour. 

FGT  states  that  FPC  would  reimburse 
it  for  all  construction  costs,  estimated  to 
be  $150,000.  FGT  states  that  FPC 
proposes  to  construct  own  and  operate 
the  meter  station  and  approximately  3.3 
miles  of  12-inch  non- jurisdictional 
pipeline  coimecting  the  meter  station  to 
the  power  plant. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
fi.ed  wdthin  the  time  allowed  therefor, 
th»?  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


UMI 
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authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  97-1688  Filed  1-23-97;  8:45  am] 

BILUNC  CODE  e717-01-M 

[Docket  No.  CP97-1 89-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanltet 
Authorization 

January  17. 1997, 

Take  notice  that  on  January  10,  1997 
and  supplement  January  15,  1997.  Koch 
Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP9  7-1 89-000  a  request  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  as 
amended,  and  Sections  157.205, 
157.211,  157.216(b)  for  authorization  to 
upgrade  a  town  border  station  serving 
the  City  of  Madisonville  (Madisonville) 
in  St.  Tammany  Parish,  Louisiana  under 
Koch  Gateway's  NNS-SCO  Rate 
Schedule,  and  to  abandon  certain 
facilities  in  Madisonville.  Koch  Gateway 
makes  such  request,  under  Koch 
Gateway's  blanket  certificate  issued  in 
Docket  No.  CP82^30-000  pursuant  to 
18  CFR  Part  157,  Subpart  F  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Koch  Gateway  proposes  to  upgrade  an 
existing  2-inch  meter  station  and 
abandon  by  removal  the  facilities  being 
replaced.  Koch  Gateway  further 
proposes  to  install  the  new  metering 
and  regulating  facilities  at  an  existing 
town  border  station  on  its  lateral  line, 
designated  as  Index  301  in  St.  Tammany 
Parish,  Louisiana  to  satisfy 
Madisonville's  request  for  increased 
pressure.  Koch  Gateway  states  that  the 
volumes  proposed  to  be  delivered  to 
Madisonville  would  be  pursuant  to 
Koch  Gateway's  blanket  transportation 
certificate  authorized  in  Docket  No. 
CP8&-6-000  and  under  Koch  Gateway's 
NNS-SCO  Rate  Schedule. 

Koch  Gateway  states  that  the  revised 
meter  station  would  allow  Koch 
Gateway  to  increase  delivery  pressure 
by  approximately  30  psig  which  will 
help  Madisonville  better  operate  its 
distribution  system.  It  is  stated  that  the 
estimated  cost  of  construction  is 
$33,000.  and  Madisonville  has  agreed  to 
reimburse  Koch  Gateway  the  cost  of 
installing  the  new  facilities. 

Koch  Gateway  further  states  the 
proposed  activities,  being  no  notice  in 
nature,  will  not  affect  Koch  Gateway's 
ability  to  serve  its  other  existing 


customers.  No  change  in  the  service 
level  is  proposed. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be' authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  97-1685  Filed  1-23-97;  8:45  ami 

BtLUNG  CODE  (TIT-OI-M 

W 

[Docket  No.  CP9^-672-002] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application  To 
Amend  Abandonment  Authority 

January  17. 1997. 

On  January  13,  1997,  Natural  Gas 
Pipeline  Company  of  America 
(Applicant),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  applied  under 
Section  7(b)  for  authorization  to  amend 
the  abandonment  authority  granted  in 
Docket  No.  CP93-672-001  by  order 
issued  on  June  15,  1995.  That  order, 
authorized  the  abandonment  in  place, 
by  removal  of  308  miles  of  Applicant's 
Amarillo  No.  1  Line. 

Apphcant  now  requests  amendment 
of  that  authority  to  provide  for  the 
abandonment  by  transfer  to  MidCon  Gas 
Products  Corp.  (MidCon)  of  the 
southernmost  28  miles  of  the  abandoned 
line.  MidCon  is  a  non-jurisdictional 
gathering  affiliate  of  Natural.  The  28 
miles  of  line  proposed  for  transfer  to 
MidCon  starts  at  a  point  near  the  Hooker 
Lateral  in  Beaver  County,  Oklahoma  and 
ends  in  Meade  County.  Kansas,  29.5 
miles  south  of  Natural's  Compressor 
Station  103. 

Applicant  also  requests  that  the 
Commission  state  that  the  28  miles  of 
line  transferred  to  MidCon  is  a  non- 
)urisdictional  gathering  facility  under 
Section  1(b)  of  the  NGA.  Applicant 
states  that  the  transferred  line  will  be 
connected  with  102.67  miles  of  pipe 
previously  transferred  to  MidCon  in 
June.  1996.  by  Commission  order  issued 
in  Docket  No.  CPy5-191-000  on  August 


24,  1995  (72  FERC  1  61,183).  The  28 
miles  of  line  will  be  operated  as  part  of 
a  low  pressure,  high  Btu  gathering 
system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
amended  application  should  on  or 
before  Februar>'  7.  1997.  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (28  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.20).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Any  person  who  has  previously 
intervened  in  Docket  No.  CP93-672-6o0 
or  CP93-672-001  does  not  need  to 
inter\'ene  again. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Ad  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificate  is  required 
by  the  public  convenience  or  necessity. 
If  a  motion  for  leave  to  intervene  is 
timely  filed,  or  if  the  Commission  on  its 
own  motion  believes  that  a  formal 
hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Natural  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretory 
|FR  Doc.  97-1684  Filed  1-23-97;  8:45  ami 

BtLLMG  CODE  6717-ei-M 

Pocket  No.  CP97-1 92-000] 

New  York  State  Electric  A  Gas 
Corporation;  Notice  of  Application 

January  17,  1997 

Take  notice  that  on  January  10.  1997. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  4500  Vestal 
Parkway  East,  Binghamton,  New  York 
13902-3607,  filed  in  Docket  No.  CP97- 
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192-000,  an  application  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  as 
amended,  and  §  284.224  of  the 
Commission's  Regulations,  for  a  limited- 
jurisdiction  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
NYSEG  to  provide  firm  and 
intemiptible  storage  services  at  market- 
based  rates  at  its  Seneca  Lake  storage 
field  located  in  Schuyler  County,  New 
York,  all  as  more  fully  set  forth  in  the 
apphcation  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

NYSEG  states  that  the  storage  it 
intends  to  perform  in  interstate 
commerce  will  be  made  possible 
through  the  use  of  compression  already 
installed  at  its  Seneca  Lake  storage  field, 
combined  with  two  additional 
compressors,  rated  at  2,587  horsepower 
each,  which  it  plans  to  install.  NYSEG 
avers  that  it  filed  an  apphcation  on 
December  16,  1996  with  the  State  of 
New  York  Public  Service  Commission 
seeking  authority  to  install  these 
additional  compressor  units.  According 
to  NYSEG,  the  additional  compression 
will  enable  NYSEG  to:  (1)  Inject  up  to 
72.5  MMcfd  of  natural  gas  into  storage 
during  a  20-day  injection  cycle;  and  (2) 
deliver  up  to  145  MMcfd  of  natural  gas 
from  storage  during  the  10-dav 
withdrawal  period 

As  part  of  its  request.  NYSEG  asks  the 
Commission  to  make  a  determination 
under  §  284.123(b)(2)  of  the  regulations 
that  the  rates  and  charges  proposed  in 
the  application  are  fair  and  equitable. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  7.  1997,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  D.C. 
20426,  a  motion  to  inter\'ene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  m  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding  .\ny  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory-  Commission 


by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedurr  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
and  grant  of  certificate  are  required  by 
the  pubhc  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  NYSEG  to  appear  or  be 
represented  at  the  hearing. 
Lin  wood  A.  Watson.  Jr., 
Acting  Secretary 

|FR  Doc.  97-1686  Filed  1-23-97;  8:45  am) 
BILUNG  CODE  S717-01-M 

[Docket  No.  CP93-98-«02] 

PNM  Gas  Services,  a  Division  of  Public 
Service  Company  of  New  Mexico; 
Notice  of  Redesignation  of  Proceeding 

January  17.  1997. 

Take  notice  that  on  November  25, 
1996.  PNM  Gas  Services  filed  an 
amendment  pursuant  to  section  3  of  the 
NGA  and  Part  153  of  the  Commission's 
Regulations  under  the  NGA,  seeking  to 
amend  the  Presidential  Permit  issued 
August  6,  1993.'  to  reflect  the  new  name 
of  the  company  holding  the  Presidential 
Permit.  Specifically,  the  Presidential 
Permit  was  issued  in  Docket  No.  CP93- 
98-000  to  Gas  Company  of  New  Mexico, 
a  Division  of  Public  Service  Company  of 
New  Mexico  (Gas  Company  of  New 
Me.xico).  The  amendment  sought  herein 
would  simply  reflec;!  the  name  change 
from  Gas  Company  of  New  Mexico  to 
PNM  Gas  Services.  PNM  Gas  Services 
states  that  the  change  reOects  only  a 
change  in  the  name  of  the  division 
conducting  business;  no  change  of 
ownership  has  occurred. 

On  December  5,  1996, 
Commission  issued  a  Not     >  of 
Amendment.  The  notice       s  pubhshed 
in  the  Federal  Register  on  December  12, 
1996  (61  Fed.  Reg.  65038).  No  adverse 
comments  were  received  prior  to  the 
December  26.  1996  response  date.  The 
redesignation  is  unopposed. 
Accordingly,  pursuant  to  section 
375.302(r)  of  the  Commission's  Rules 
and  Regulations,  notice  is  hereby  given 


'  .N'YSEC  is  a  Hinshaw  pipeline  which  is  exempt 
from  the  Commission's  lurisdiction  under  Section 
l(c)of  ihe  NGA. 


'  Gas  Company  of  New  Mexico,  a  Division  of 
Public  Service  Companv  of  .New  Mexico.  64  FERC 
161,226(1993). 


that  this  proceeding  is  being 

redesignated  to  reflect  the  permit 

holder's  new  name. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-1683  Filed  1-23-97;  8:45  am] 

BILUNO  CODE  6717-01-M 


[Docket  No.  ER97-452-000,  et  al.] 

Northern  Indiana  Public  Service 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

January  17.  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-452-0O01 

Take  notice  that  on  December  19, 
1996,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  January  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ohio  Edison  Company,  Pennsylvania 
Power  Company,  The  Cleveland 
Electric  Illuminating  Company  and  The 
Toledo  Edison  Company 

(Docket  Nos.  EC97-5-000  and  ER97-413- 
000) 

Take  notice  that  on  December  23, 
1996.  Ohio  Edison  Company  (OE), 
Pennsylvania  Power  Company  (Penn 
Power),  OE's  wholly-owned  subsidiary. 
The  Cleveland  Electric  Illuminating 
Company  (CEI)  and  The  Toledo  Edison 
Company  (TE)  (collectively 
"Applicants"  or  "FirstEnergy")  filed,  a 
supplement  to  Exhibit  G  to  their 
November  8,  1996,  merger  application, 
three  filings  with  the  Nuclear 
Regulatory  Commission  (NRC)  in 
connection  with  the  FirstEnergy  merger. 

Each  NRC  application  requested  the 
NRC's  consent  to  the  indirect  transfers 
of  control  of  the  NRC  license  rights  held 
by  the  individual  applicants  to 
FirstEnergy  following  consummation  of 
the  FirstEnergy  merger.  The  NRC- 
hcensed  facilities  that  are  the  subject  of 
the  three  applications  are:  Beaver  Valley 
Power  Plant,  Davis-Besse  Nuclear  Power 
Station  and  Perry  Nuclear  Power  Plant. 

Comment  date:  January  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Howard  Energy  Marketing,  Inc. 
Gateway  Enei^,  Inc.,  Petroleum 
Source  &  Systems  Group,  Inc. 

[Docket  Nos.  ER95-252-007,  ER95-104»- 
005,  and  No.  ER95-266-007  (not 
consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  December  10.  1996,  Howard 
Energy  Marketing,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  February  24, 1995,  order 
in  Docket  No.  ER95-252-O00. 

On  December  3,  1996,  Gateway 
Energy,  Inc.  filed  certain  information  as 
required  by  the  Commission's  August  4, 

1995.  order  in  Docket  No.  ER95-1049- 
000. 

On  December  4,  1996,  Petroleum 
Source  &  Systems  Group.  Inc.  filed 
certain  information  as  required  by  the 
Commission's  January  18,  1995,  order  in 
Docket  No.  ER95-266-000. 

4.  Commonwealth  Edison  Company 

(Docket  No.  ER97-105 1-000] 
Take  notice  that  on  December  31, 

1996,  Commonwealth  Edison  Company 
(Edison),  submitted  a  Notice  of 
Cancellation,  dated  December  17,  1996, 
to  cancel  Edison's  FERC  Rate  Schedule 
No.  23,  effective  date  October  1,  1985. 
Edison's  FERC  Rate  Schedule  No.  23  is 
an  Agreement,  dated  August  15,  1985, 
between  and  among  Consumers  Power 
Company  (Consumers),  Detroit  Edison 
Company  (Detroit),  and  Edison  which 
provided  for  Consumers  and  Detroit  to 
purchase  energy  from  Edison.  The 
Commission  has  previously  designated 
the  Interconnection  Agreement  as 
Edison's  FERC  Rate  Schedule  No.  23. 

Edison  requests  an  effective  date  of 
December  31,  1996.  for  the  Notice  of 
Cancellation,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  consumers,  Detroit,  the 
Illinois  Commerce  Commission,  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  January  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Commonwealth  Edison  Company 

[Docket  No.  ER97-1052-000] 

Take  notice  that  on  December  31, 
1996,  Commonwealth  Edison  Company 
(Edison),  submitted  Amendment  No.  1, 
dated  December  5,  1996.  to  the 
Interconnection  Agreement,  dated 
August  1, 1991  (1991  Agreement), 
between  Edison  and  Indiana  Michigan 
Power  Company  (I&M)  (hereinafter 
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referred  to  collectively  as  Parties).  The 
Commission  has  previously  designated 
the  Intercormection  Agreement  as 
Edison's  FERC  Rate  Schedule  No.  16. 

Edison  requests  an  effective  date  of 
December  31.  1996  for  Amendment  No. 
1,  and  accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  fihng  were  served  upon  I&M,  the 
Illinois  Commerce  Commission,  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  oafe:  January  31,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  .N'o.  ER97-1 053-000] 

Take  notice  that  on  December  31. 
1996,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
six  (6)  service  agreements  for  market 
based  rate  power  sales  under  its  Market 
Based  Rate  Tariff  with  the  following 
entities: 

1.  Coastal  Electric  Services  Company 

2.  LG&E  Power  Marketing,  Inc. 

3.  Wisconsin  Electric  Power  Company 

4.  American  Electric  Power 

5.  Illinois  Power  Company 

6.  Sonat  Power  Marketing.  L.L.P. 
Copies  of  the  filing  were  ser\'ed  upon 

each  of  the  parties  to  the  service 
agreement. 

Comment  date:  January  31.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER97-1 054-000] 

Take  notice  that  on  December  31 , 
1996,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO).  tendered  for  filing 
five  (5)  service  agreements  for  non-firm 
transmission  service  under  Part  II  of  its 
Transmission  Services  Tariff  with  the 
following  entities: 

1.  LG&E  Power  Marketing.  Inc. 

2.  Wisconsin  Electric  Power  Company 

3.  American  Electric  Power 

4.  Ilhnois  Power  Company 

5.  Sonat  Power  Marketing,  LP. 
Copies  of  the  filing  were  served  upon 

each  of  the  parties  to  the  service 
agreements. 

Coifiment  date:  January  31,  1997,  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER97-1055-000| 

Take  notice  that  on  December  31, 
1996,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 


Company  and  Peimsylvania  Electric 
Company  (doing  business  as  GPU 
Energy)  filed  amendments  to  GPU 
Energy's  Power  Pooling  Agreement,  in 
compliance  with  the  Commission's 
Order  888. 

Comment  d  te:  January  31.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Texas  Utilities  Electric  Company, 
Texas  Utilities  Electric  Company  v. 
Central  Power  and  Light  Companv, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 

[Docket  .\o  ER9 7- 1056-0001 

Take  notice  .lal  on  December  31. 
1996.  Central  Power  and  Light  Company 
(CPL)  and  We- .  Texas  UtiUties 
Company  (WTU).  tendered  for  filing  an 
agreement  by  which  CPL.  WTU,  Texas 
Utilities  Electric  Company  and  Houston 
Lighting  &  Pov    r  Company  have  agreed 
that  the  ten-year  limitation  on  seeking 
changes  from  the  positive  megawatt 
mile  rate  design  method  contained  in 
the  Offer  of  Settlement  accepted  for 
fifing  in  Docket  Nos.  ER82-545-000.  et 
a],  will  end  as  of  midnight.  December 
31.  1996.  CPL  and  WTU  request  that  the 
filing  be  accepted  to  become  effective  as 
of  January  1.  1997. 

CPL  and  WTU  state  that  copies  of  the 
filing  were  ser\'ed  on  Texas  Utilities 
Electric  Company,  Houston  Lighting  & 
Power  Company  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  Januarv'  31.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  .lotice. 

10.  Montaup  Electric  Company 

[Docket  No  ER«    -1057-000! 

Take  notice  that  on  December  31 . 
1996,  Montaup  Electric  Company 
(Montaup).  filed  a  service  agreement  for 
nonfirm  transmission  service  which 
Montaup  provides  to  itself.  Montaup 
requests  that  the  service  agreement  be 
allowed  to  become  efTective  Januar\'  1, 
1997 

Comment  date:  Januar>'  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services,  Inc. 

(Docket  No  ER97-1 059-000] 

Take  notice  that  on  December  31 , 
1996,  Entergy  Ser\ices.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.  (Enterg>'  Arkansas), 
Entergy  Louisiana,  Inc.  (Entergy 
Louisiana),  Entergy  Mississippi.  Inc. 
(Entergy  Mississippi).  Entergy  New 
Orleans,  Inc.  (Entergy  New  Orleans), 
tendered  for  filing  a  Notice  of 
Cancellation  for  certain  service 


3672 


Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24,  1997  /  Notices 


schedules  under  the  Interchange 
Agreement  between  Entergy  Arkansas. 
Entergy  Louisiana,  Entergy  Mississippi, 
Entergy  New  Orleans,  and  Entergy 
Services  and  Oglethorpe  Power 
Corporation  (Oglethorpe).  Entergy 
Services  states  that  no  service  has  ever 
been  provided  to  Oglethorpe  under  this 
agreement  and  that  Oglethorpe  has 
indicated  that  it  will  take  any 
prospective  transmission  service  undgr 
Entergy  Services'  open  access 
transmission  tariff. 

Comment  date:  )anuar\-  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Power  and  Light  Company 

(Docket  No.  ER97-106O-0OCI 

Take  notice  that  on  December  31, 
1996,  Central  Power  and  Light  Company 
(CPL).  tendered  for  fiUng  an  addendum 
to  its  Rate  Schedule  No.  70  and  its 
coordination  sales  tariff  service 
agreement  with  the  City  of  Robstown, 
Texas  (Robstown).  The  addendum  adds 
an  additional  delivery  point  to  the 
existing  agreements  with  Robstown. 

CPL  states  that  a  copy  of  the  filing  has 
been  served  on  Robstown  and  on  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  Ianuar>'  31.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

13.  Southwestern  Public  Service 
Company 

(Docket  No.  ER97-1061 -000  Company) 
Take  notice  that  on  December  31, 
1996,  Southwestern  Public  Service 
Company  (Southwestern),  tendered  for 
filing  a  proposed  amendment  to  its  rate 
schedule  for  service  to  El  Paso  Electric 
Company  (EPE) 

The  proposed  amendment  reflects 
Southwestem's  lowering  of  EPE's 
minimum  firm  power  purchase 
commitment  to  35,000  Kw. 

Comment  date:  January  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Western  Systems  Power  Pool 

(Docket  No.  ER97-1063HXX)) 

Take  notice  that  on  December  31. 
1996,  The  Power  Company  of  America, 
L.P.  filed  a  supplement  to  the  Western 
Systems  Power  Pool  .Agreement 
reflecting  the  acceptance  of  its 
membership  application  in  the  Western 
Systems  Power  Pool. 

Comment  date:  Januarv'  31,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  West  Texas  Utilities  Company 

(Docket  No.  ER97-1067-000] 

Take  notice  that  on  December  31, 
1996,  West  Texas  Utihties  Company 


(WTU),  filed  an  Interconnection  and 
Power  Interchange  Agreement  between 
WTU  and  Brazos  Electric  Power 
Cooperative.  Inc.  (Brazos),  dated 
December  12,  1996  (the  Interconnection 
Agreement).  The  Interconnection 
Agreement  is  necessary  for  WTU  to 
serve  the  City  of  Weatherford,  Texas 
(Weatherford)  under  the  new  Power 
Supply  Agreement  between  WTU  and 
Weatherford  that  WTU  filed  with  the 
Commission  on  November  1,  1996,  in 
Docket  No.  ER97-326-000. 

WTU  requests  an  effective  date  for  the 
Interconnection  Agreement  of  January  1, 
1997.  Accordingly,  WTU  requests 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  on  Brazos,  Weatherford, 
and  the  Public  Utility  Commission  of 
Texas. 

Comment  date:  January  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Commonwealth  Electric  Company; 
Cambridge  Electric  Light  Company 

(Docket  No.  ER97-1 068-000) 

Take  notice  that  on  December  31, 
1996.  Commonwealth  Electric  Company 
(Commonwealth)  and  Cambridge 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
Market-Based  Power  Sale's  Tariff.  FERC 
Electric  Teiriff,  (Tariffjs.  Pursuant  to 
their  respective  Tariffs,  the  Companies 
may  enter  into  the  sale  of  energy  and/ 
or  capacity  at  fully-negotiated,  market- 
based  rates.  The  Companies  also 
propose,  on  a  compensated  or 
uncompensated  basis,  to  facilitate  the 
sale  and  purchase  of  electric  energy  at 
wholesale  in  transactions  in  which  the 
Companies  do  not  take  title  to  the 
electric  energy  (i.e..  brokering).  The 
Companies  request  expedited  action  on 
this  filing  so  that  transactions  under  this 
tariff  can  commence  as  quickly  as 
possible.  The  Companies  request  that 
the  proposed  Tariffs  become  effective 
within  60  day  of  this  filing  or  any  earlier 
Commission  approval  date  hereof. 

Comment  date:  January  14.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  England  Power  Company 

(Docket  No  ER97-1069-0OO] 

Take  notice  that  on  December  31, 
1996.  New  England  Power  Company 
(NEP),  submitted  for  filing  an  All 
Requirements  Bulk  Power  Supply 
Contract  and  Service  Agreement 
between  NEP  and  Vermont  Electric 
Cooperative,  Inc. 


Comment  date:  January  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Baltimore  Gas  and  Electric 
Company 

[Docket  No.  ER97-1070-000) 

Take  notice  that  on  December  31, 
1996,  Baltimore  Gas  and  Electric 
Company  (BGE)  filed  a  Service 
.Agreement  clarifying  that,  when 
Baltimore  Gas  and  Electric  Company 
utilizes  transmission  and  ancillary 
services  from  its  system  for  applicable 
wholesale  transactions,  it  will  do  so 
pursuant  to  the  provisions  of  its  own 
Transmission  Service  Tariff  filed  in  the 
captioned  docket.  BGE  requests  an 
effective  date  of  December  31,  1996  for 
the  Service  Agreement. 

Comment  date:  January  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Sierra  Pacific  Power  Company 

(Docket  No.  ER97-1071-OOO) 

Take  notice  that  on  December  31, 
1996,  Sierra  Pacific  Power  Company 
(Sierra),  tendered  for  filing  in 
comphance  with  the  unbundling 
requirement  of  Order  No.  888,  its 
proposed  Rate  Schedule  RT,  Sale  of  Non 
Firm  Energy  for  Regional  Resale 
(including  new  form  of  service 
agreement)  to  supersede  and  replace 
existing  Rate  Schedule  RT,  Sale  of  Non 
Firm  Energy  for  Regional  Resale  and 
Transmission  Service. 

Sierra  asserts  that  the  filing  has  been 
served  on  the  regulatory  commissions  of 
Nevada  and  California. 

Comment  date:  January  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER97-1072-000] 

Take  notice  that  on  December  31, 
1996,  South  CaroUna  Electric  &  Gas 
Company  (SCE&G),  Provider),  submitted 
service  agreements,  dated  December  20, 
1996,  establishing  South  Carolina 
Electric  &  Gas  Company,  Customer 
(SCE&G,  Customer)  and  dated  December 
23,  1996  establishing  Duke/Louis 
Dreyfuss,  L.L.C.  (DLD)  as  customers 
under  the  terms  of  SCE&G,  Provider's 
Open  Access  Transmission  Tariff. 

SCE&G,  Provider  requests  an  effective 
date  of  November  15,  1996  for  the  DLD 
agreement.  Accordingly,  SCE&G, 
Provider  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
SCi&G,  Customer,  DLD,  and  the  South 
Carolina  Public  Service  Commission. 
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Comment  date:  January  31.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Idaho  Power  Company 

IDocicet  No.  ER97-1073-000) 

Take  notice  that  on  December  31. 
1996,  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  exhibit 
revisions  relating  to  monthly  contract 
and  energy  requirements  under  the 
following  jurisdictional  agreements 
»  between  D'C  and  various  entities: 

1.  Transmission  Service  Agreement, 
dated  June  27,  1988.  Seattle  City 
Light; 

2.  Agreement  for  Supply  of  Power  and 
Energy,  dated  February  10,  1988,  Utah 
Associated  Municipal  Power  Systems; 

3.  Agreement  for  Supply  of  Power  and 
Energy,  dated  July  6,  1987. 
Washington  City,  Utah; 

4.  Agreement  for  Supply  of  Power  and 
Energy,  dated  February  23,  1989, 
Sierra  Pacific  Power  Company; 

5.  Transmission  Service  Agreement. 
dated  December  21,  1990,  Bonneville 
Power  Administration; 

6.  Transmission  Service  Agreement, 
dated  June  6,  1989,  Bonneville  Power 
Administration. 

Comment  date:  January  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Illinois  Power  Company 

[Docket  No.  ER97-1 074-000) 

Take  notice  that  on  December  31, 
1996,  Illinois  Power  Companv  (Illinois 
Power),  500  South  27th  Street.  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff.  Service  Agreement 
under  which  Heartland  Energy  Ser\'ices 
will  take  service  under  Illinois  Power 
Company's  Power  Sales  Tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  December  30.  1996. 

Comment  date:  January'  31.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Kentucky  Utilities  Company 

(Docket  No.  ER97-1075-0001 
Take  notice  that  on  December  31. 

1996.  Kentucky  Utilities  Company  (KU). 

tendered  for  filing  a  series  of  contracts 

with  its  wholesale  customers  under 

which  the  customers  are  to  receive  the 

benefit  of  power  made  available  to  them 

from  the  South  Eastern  Power 

Administration. 
Comment  date:  January  31.  1997.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 


24.  Power  Source  LLC 

(Docket  No.  ER97-1 076-000] 

Take  notice  that  on  December  31. 
1996,  Power  Source  L.L.C.  (Power 
Source),  tendered  for  filing  its  Notice  of 
termination  and  Withdrawal  from 
business  effective  September  1,  1996. 
pertaining  to  its  FERC  Electric  Rate 
Schedule  No.  1  heretofore  filed  with  the 
Commission. 

Comment  date:  January  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Central  Louisiana  Electric 
Company,  Inc. ) 

[Docket  No.  ER97- 1077-000] 

Take  notice  that  on  December  31. 
1996,  Central  Louisiana  Electric 
Company,  Inc.  (CLECO),  tendered  for 
filing  a  service  agreement  under  which 
Central  Louisiana  Electric  Company. 
Inc.,  Transmission  Services  (CLECO-TS) 
as  transmission  provider  for  CLECO, 
will  provide  non-firm  point-to-point 
transmission  service  to  Central 
Louisiana  Electric  Company,  Inc., 
Wholesale  Merchant  Ope.-ations 
(CLECO- WMO)  under  it's  point-to-point 
transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  CLECO- WMO. 

Comment  date:  lanuar\-  31,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Portland  General  Electric  Company 

[Docket  No  ER97-1 078-000] 

Take  notice  that  on  December  31. 
1996,  Portland  General  Electric 
Company  (PGE).  tendered  for  filing 
under  PGE's  Final  Rule  pro  forma  tariff. 
(Docket  No.  OA96-137-000)  an 
executed  Senice  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
with  the  Bonneville  Power 
Administration. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30.  1993 
(Docket  No.  PL93-2-002).  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Ser\ice  Agreements  to  become 
effective  December  27,  1996. 

A  copy  of  this  filing  was  cau.sed  to  be 
ser\ed  upon  the  Bonneville  Power 
Administration  as  noted  in  the  filing 
letter 

Comment  c/afe.  Januan.-  31.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Portland  General  Electric  Companv 

[Docket  No.  ER97-n  12-000] 

Take  notice  that  on  Januarv  2,  1997. 
Portland  General  Electric  Companv 
tendered  for  filing  under  FERC  Electric 


Tariff.  Original  Volume  No.  9.  an 
experimental  state  retail  access  pilot 
program  entitled  Power  Deliver,'  Service 
(PDS). 

PGE  respectfully  requests  that  the 
Commission  grant  a  one  day  waiver  of 
the  notice  requirements  of  18  CFR  35,3 
to  allow  the  retail  access  pilot  program 
(PDS)  to  become  effective  J^rch  1,  1997 
(or  the  date  PDS  is  accepted  and 
approved  by  the  Oregon  Public  Utility 
Commission,  if  earlier  than  March  1, 
1997). 

A  copy  of  this  filing  was  caused  to  be 
served  upon  the  Oregon  Public  Utility 
Commission 

Comment  date:  Januar>-  30,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Exxon  Chemical  Cmnpany  and 
Exxon  Company,  U.S.A. 

iDocket  No,  QF89-41-0021 

On  January  8.  1997.  Exxon  Chemical 
Company  and  Exxon  Company,  U.S..\. 
(Applicant)  subn  tted  for  filing  an 
amendment  to  it    filing  in  this  Docket 

The  amendment  provides  additional 
information  pertaining  to  the  technical 
aspects  of  its  cogeneration  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing 

Comment  date:  Ianuar\-  31.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

29.  Eastman  Chemical  Company 

(Docket  No  QF92-]  3-0021 

On  lanuary  10,  1997.  Eastman 
Chemical  Company,  of  100  North 
Eastman  Road.  Kingsport.  Tennessee 
37660.  submitted  for  filing  an 
application  for  Commission 
recertification  as  a  qualifvmg 
cogeneration  facility  pursuant  to  Section 
292, 207(b)  of  the  Commissions 
Regulations,  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  cogeneration  facility,  which  is 
located  in  Sullivan.  Tennessee,  was 
previously  certified  as  a  qualifying 
cogeneration  facility  in  Eastman 
Chemical  Co..  59  FERC  1  62.058  (1982). 
and  recertified  in  Eastman  Chemical 
Co..  66  FERC  1  62.151  fl994).  According 
to  the  applicant,  the  instant 
recertification  is  requested  to  reflect  the 
change  in  ownership  and  the  addition  of 
new  facilities. 

Comment  date:  15  davs  after  the  date 
of  publication  of  the  notice  in  the 
Federal  Register,  m  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standard  Paragraph 

E  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
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motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
IFR  Doc.  97-1682  Filed  1-23-97;  8:45  am] 

BILLING  COOC  (717-01-P 

[Project  No.  10819-002  Idaho] 

Idaho  Water  Resources  Board;  Notice 
of  Availability  of  Draft  Environmental 
Assessment 

lanuary  17,  1997. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original,  major  license 
for  the  Dworshak  Small  Hydroelectric 
Project  No.  10819-002.  located  on  the 
existing  water  conveyance  system 
providing  water  from  the  Corps  of 
Engineers'  Dworshak  dam  to  two  fish 
hatcheries.  The  Dworshak  dam  is 
located  on  the  North  Fork  Clearwater 
River  in  Clearwater  County.  Idaho.  The 
Commission  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  The  DEA  contains  the 
Commission  staffs  analysis  of  the 
potential  future  environmental  impacts 
of  the  project  and  has  concluded  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Pubhc  Reference  Room, 
Room  2A.  of  the  Commission's  offices  at 
888  First  Street.  NE..  Washington,  DC 
20426. 

Any  comments  should  be  filed  within 
45  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington.  DC  20426.  For  further 


information,  contact  Surender  M. 

Yepuri.  Environmental  Coordinator,  at 

(202) 219-2847. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  97-1693  Filed  1-23-97;  8:45  am) 

BILUNQ  CODE  6717-01-M 


[Project  No.  11214-001  Illinois] 

Southwestern  Electric  Coojserative, 
Inc.;  Notice  of  Availability  of  Draft 
Environmental  Assessment 

January  17,  1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
proposed  Carlyle  Project  located  on  the 
Kaskaskia  River  in  Clinton  County,  near 
the  City  of  Carlyle,  Illinois,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  proposed 
project.  In  the  DEA.  the  Commission's 
staff  has  analyzed  the  potential 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch 
of  the  Commission's  offices  at  888  First 
Street.  NE.,  Washington,  DC  20426. 

Comments  should  be  filed  within  30 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426.  Please  affix 
Project  No.  11214-001  to  all  comments. 
For  further  information,  please  contact 
Monte  I.  TerHaar,  Environmental 
Assessment  Coordinator,  at  (202)  219- 
2768. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  97-1695  Filed  1-23-97;  8:45  am] 

BtLLlNQ  COOE  C717-01-M 


Notice  of  Feather  River  Hatchery 
Expansion  Plan 

January  17,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  Application:  Feather  River 
Hatchery  Expansion  Plan  (September 
22,  1994  FERC  Order). 

b.  Project  No:  2100-067. 

c.  Date  Filed:  February  12,  1996; 
supplemented  January  15,  1997. 

d.  Licensee:  California  Department  of 
Water  Resources. 

e.  Name  of  Project:  Feather  River, 
Project. 

f.  Location:  Feather  River,  Butte 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Rolland 
Williams,  Sr.,  Chief,  Department  of 
Water  Resources,  Oroville  Field 
Division,  Division  of  Operations  and 
Maintenance,  460  Glen  Drive — P.O.  Box 
1191,  Oroville,  CA  95965.  (916)  534- 
2323. 

i.  FERC  Contact:  Sue  Cielinski,  (202) 
219-2942. 

j.  Comment  Date:  March  7,  1997. 

k.  Description  of  Project:  The 
CaUfomia  Department  of  Water 
Resources,  California,  licensee  for  the 
Feather  River  Project,  has  filed  the 
hatchery  expansion  plan  required  bv  the 
September  22.  1994  FERC  Order.  The 
hatchery  expansion  plan  includes 
provisions  for  2,40ft  x  200ft  rearing 
ponds,  a  hatching/incubation  facility 
and  a  UV  treatment  system  to  the 
existing  Feather  River  Fish  Hatchery. 
The  expansion  plan  will  allow  space  for 
grow-out  of  390,000  fingerlings  and 
reduce  stress  and  disease  occurring  from 
the  transport  of  fish  to  other  hatchery 
facilities.  A  supplemental  filing 
proposes  further  expansion  of  the  100ft 
long  rearing  ponds  to  300ft  to  increase 
hatchery  capacity  to  720,000  fingerlings. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Document — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS," 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
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applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  appUcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  cin  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  97-1690  Filed  1-23-97;  8:45  am] 
BILLING  CODE  671 7-01 -M 
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Notice  of  Request  for  Extension  of 
Time  To  Commence  Project 
Construction 

January  17,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Filing:  Request  for 
Extension  of  Time  To  Commence 
Project  Construction. 

b.  Applicant:  City  of  Marion, 
Kentucky  and  Smithland  Hydroelectric 
Partners,  Inc. 

c.  Project  No.:  The  proposed 
Smithland  Lock  and  Dam  Hydroelectric 
Project,  FERC  No.  6641-026,  is  to  be 
located  at  the  United  States  Army  Corps 
of  Engineers'  Smithland  Lock  and  Dam 
on  the  Ohio  River  in  Livingston  County. 
Kentucky. 

d.  Date  F;7ed;  December  16,  1996. 

e.  Pursuant  to:  Public  Law  104-258. 
/.  Applicants  Contact:  Donald  H. 

Clarke,  Counsel  for  hcensee.  Wilkinson, 
Barker,  Knauer  &  Quinn,  1735  New 
York  Avenue,  N.W.,  Washington,  D.C. 
20006, (202)  783-4141. 

g.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  219-2671. 

h  Comment  Date:  February  28,  1997. 

J.  Description  of  the  Request:  The 
licensee  for  the  subject  project  has 
requested  that  the  deadline  for 
commencement  of  construction  at  its 
project  be  extended.  The  deadline  to 
commence  project  construction  for 


In 


FERC  Project  No.  6641  would  be 
extended  to  June  15,  1998.  The  deadhne 
for  completion  of  construction  would  be 
extended  to  June  15,  2000. 

/.  This  notice  also  consists  of  the 
foUoviing  standard  paragraphs:  B,  Cl. 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  214. 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  bv  providing 
the  original  and  the  number  of  copies 
provided  by  the  Conunission's 
regulations  to:  The  Secretar\',  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agencv  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppUcant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  97-1692  Filed  1-23-97;  8:45  am] 
BILLmO  CODE  6717-01-M 


Request  for  Extension  of  Time  to 
Commence  Project  Construction 

January  17,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Filing:  Request  for 
Extension  of  Time  to  Commence  Project 
Construction. 

b.  Applicant:  Cannelton  Hydroelectric 
Project.  L.P. 

c.  Project  No.:  The  proposed 
Cannelton  Hydroelectric  Project,  FERC 
No.  10228-009.  is  to  be  located  on  the 
Ohio  River  in  Hancock  County, 
Kentucky. 

d.  Date  Filed:  December  4.  1996. 

e.  Pursuant  to:  Public  Law  104-249. 
/.  Applicant  Contact:  Donald  H. 

Clarke.  Counsel  for  Licensee,  Wilkinson. 
Barker,  Knauer  &  Quinn.  1735  New- 
York  Avenue,  N.W..  Washington.  DC. 
20006,  (202)  783-4141. 

g.  FERC  Contact:  Mr.  Lvrm  R.  Miles. 
(202)219-2671. 

h.  Comment  Date:  Februan'  28.  1997. 

/.  Description  of  the  Request:  The 
licensee  for  the  subject  project  has 
requested  that  the  deadline  for 
commencement  of  construction  at  its 
project  be  extended.  The  deadline  to 
commence  project  construction  for 
FERC  Project  No.  10228  would  be 
extended  to  June  20.  1999  The  deadline 
for  completion  of  construction  would  be 
extended  to  June  20.  2001 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl , 
and  D2. 

B.  Comments.  Protests,  or  Motions  to 
Inter\'ene — .\nyone  may  submit 
comments,  a  protest,  or  a  motion  to 
inter\'ene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  f  "R  385  210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS'. 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  or 
"MOTION  TO  INTERVENE  ".  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  bv  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
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intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Apphcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Univood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-1694  Filed  1-23-97:  8:45  am! 
HLUNQ  COOC  (717-01-M 


Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  Octot)er  28  Through 
November  1, 1996 

During  the  week  of  October  28 
through  November  1,  1996.  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  SW,  Washington.  D.C.  20585- 
0107.  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  January  16.  1997. 
G«or^  B.  Br«znay, 

Director.  Office  of  Hearings  and  Appeals. 

Decision  List  No.  5 — Week  of  October 
28  Through  November  1,  1996 

Appeals 

Action  and  Associates.  Inc..  10/28/96, 
VFA-0224 
Action  and  Associates.  Inc.  (Action) 
filed  an  Appeal  from  a  determination 


issued  to  it  by  the  DOE's  Savannah 
River  Operations  Office  (DOE/SR).  In  its 
Appeal.  Action  asserted  that  DOE/SR 
did  not  conduct  an  adequate  search  for 
records  that  Action  had  requested 
pursuant  to  the  FOIA.  Action  also 
challenged  the  amount  it  was  charged 
for  the  documents  it  obtained  pursuant 
to  its  FOIA  Request.  The  DOE 
determined  that  DOE/SR  had  conducted 
an  adequate  search  for  records  and  that 
its  assessment  of  fees  was  appropriate 
and  reasonable.  Consequently.  Action's 
Appeal  was  denied. 
Harold  Bibeau.  10/28/96,  VFA-0223 

Harold  Bibeau  filed  an  Appeal  from  a 
denial  issued  to  him  by  the  DOE's  Office 
of  Human  Radiation  Experiments 
(OHRE)  of  a  Request  for  Information 
which  he  had  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  OHRE  had  conducted  a  search 
reasonably  calculated  to  find  the 
requested  information,  and  that  all 
responsive  documents  had  been 
released  to  Mr.  Bibeau.  However,  in  his 
Appeal.  Mr.  Bibeau  expanded  his 
original  request.  OHRE  agreed  to  do  a 
new  search  for  the  newly-requested 
documents.  Therefore,  the  Appeal  was 
denied. 
Malcolm  Pan'ey.  11/1/96,  VFA-0225 

Malcolm  Parvey  filed  a  Motion  /or 
Reconsideration  of  a  Decision  and  Order 
which  denied  his  Appeal  of  two 
determinations  by  the  Western  Area 
Power  Administration  (WAPA)  under 
the  Freedom  of  Information  Act  (FOIA) 
In  those  determinations.  WAPA  released 
some  information  to  Mr.  Parvey  and 
charged  him  a  total  fee  of  $96.25.  Mr. 
Parvey's  Motion  reiterates  the 
arguments  made  in  his  original  Appeal. 
Because  Mr.  Parvey  did  not  present  any 
new  evidence  or  arguments,  the  DOE 
denied  his  Motion  for  Reconsideration. 

Personnel  Security  Review 

Oakland  Operations  Office.  10/28/96. 
VSA-0088 

The  IXDEs  Office  of  Safeguards  and 
Security  (OSS)  filed  a  Request  for 
Review  of  a  DOE  Hearing  Officer's 
recommendation  to  restore  the  access 
authorization  of  an  individual  The 
individual's  access  authorization  was 
suspended  upon  receipt  of  information 
indicating  the  individual  had  tested 
positive  for  the  presence  of  marijuana. 
The  Hearing  Officer  found  that  the 
individual  had  mitigated  DOE  security 
concerns  through  his  explanation  that 


his  marijuana  use  was  limited  and 
through  his  participation  in  a  drug 
rehabilitation  program.  In  considering 
the  OSS  Request  for  Review,  the 
Director  of  the  Office  of  Hearings  and 
Appeals  found  that  the  Hearing  Officer 
did  not  have  sufficient  evidence  before 
him  to  support  the  finding  that  the 
individual's  use  of  marijuana  was 
limited.  The  Director  noted  that  the 
individual  failed  to  provide  any 
evidence  to  corroborate  the 
circumstances  surrounding  his 
marijuana  use.  The  Director  found  that 
since  the  Hearing  Officer's  conclusions 
concerning  rehabilitation  were  premised 
on  limited  marijuana  use,  these 
conclusions  could  not  be  sustained. 
Accordingly,  the  Director  recommended 
that  the  individual's  access 
Authorization  not  be  restored. 

Refund  Applications 

Good  Hope  Refineries/ Ashland 
Company,  10/30/96,  RF339-6 

Ashland  Petroleum  Company  filed  an 
Application  for  Refund  in  the  Good 
Hope  Refineries  II  Refund  Proceeding. 
The  DOE  denied  Ashland's  application 
after  finding  that  Ashland  had  failed  to 
establish  injury  by  rebutting  the  spot 
purchaser  presumption. 

Tajon,  Inc.,  11/01/96,  RR272-229 

The  DOE  considered  a  Motion  for 
Reconsideration  filed  by  Tajon,  Inc.  in 
the  crude  oil  overcharge  refund 
proceeding.  In  that  Motion,  Tajon 
argued  that  the  DOE  had  improperly 
rescinded  a  prior  crude  oil  overcharge 
refund  granted  to  the  firm.  The  prior 
refund  was  rescinded  because  Tajon  had 
submitted  a  waiver  of  its  rights  to 
receive  such  a  refund  in  cormection 
with  filing  a  refund  claim  in  the  Surface 
Transporters  refund  proceeding.  In  the 
Motion,  Tajon  contended  that  the 
waiver  should  not  be  considered  valid 
because  (a)  gallonage  information 
accompanying  the  claim  was 
incomplete  and  (b)  the  required 
notarization  was  not  made.  However,  in 
reviewing  the  waiver,  the  DOE  found 
that  the  specification  of  gallonage  was 
adequate,  even  if  not  fully  corroborated, 
and  that  an  affirmation  by  the  firm's 
attorney  had  been  substituted  for  the 
notarization.  In  view  of  these  findings 
the  DOE  determined  that  the  waiver 
should  be  considered  effective,  and  that 
the  Motion  for  Reconsideration  should 
be  denied. 

Refund  Applications 


The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  ap- 
plications, which  are  not  summarized  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are 
available  in  the  Public  Reference  Room  of  the  Office  of  Hearings  and  Appeals. 

ASPHALT  PRODUCTS  CORP  RF272-69293 


11/1/96 
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ASPHALT  PRODUCTS  CORP  RD272-69293 

CENTRAL  PETROLEUM  CO  RF272-95128 

FARMERS  UNION  CO-OP  GIN  RF272-95146 

CRUDE  OIL  SUPPLE  REF  DIST  RB272-00090 

CRUDE  OIL  SUPPLE  REF  DIST  RB272-00091 

KENNY  LARSON  OIL/D&A  PUMP  &  SUPPLY  RF356-1 

PORTLAND  GENERAL  ELECTRIC  RF35&-3 

SCHULZ  SAMITARY  SERVICE  RF356-2 

MUELLER  INDUSTRIES,  INC  RC272-00352 

REIMER  EXPRESS  UNES,  LTD.  ET  AL RG272-OO5O0 

SOUTHWEST  COCA-COLA  BOTTLING.  INC  RF272-95148 

STROH  BREWERY  CO  '.IIIZ  RK272-O3550 

F  &  M  SCHAEFER  BREWING  CO RC272-00357 

F  &  M  SCHAEFER  BREWING  CO RK272-03551 

JOS.  SCCHLTTZ  BREWING  CO  RK272-03552 

TRANS-MEDITERRANEAN  AIR  WAYS  !....!!!!" RG272-616 

ROGERS  TEXACO  SVC.  STA  RF272-«9303 

UNION  DE  TRANSPORTS  AERIENS  ET  AL RK272-03493 

WALTER  RAMSEY  ET  AL  '^'Z  RK272-01546 

Dismissals 

The  following  submissions  were  dismissed. 
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10/31/96 


10/30/96 
10/30/96 
10/31/96 


10/30/96 

11/1/96 

10/28/96 

10/30/96 


11/1/96 


10/28/96 
10/30/96 


Name  Case  No 

ALLIED  TOWING  CORPORATION  RF272-91917 

AREA  GAS  STATION  RF300-15288 

DIVERSIFIED  AMSRIEA,  INC RK272-03254 

FAIRMONT  COOPERATIVE  ASSOCIATION  RG272-496 

FOIA  GROUP,  INC ;  vFA-0234 

FOOTE  &  DAVIES  TRANSPORT  RK272-03537 

KAREN  COLEMAN  WILTSHIRE  i  VFA-0225 

OIL  CHEM,  INC >  RF272-97444 

ZOGLEMAN  ENTERPRISES  "ZZ".'.         RF272-95108 

■ ' — — — I 


[FR  Doc.  97-1729  Filed  1-23-97;  8:45  am] 

BILUNG  COO€  e450-01-P 


Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  December  2  Through 
Decern  t>er  6, 1996 

Diiring  the  week  of  December  2 
through  December  6,  1996.  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals, 
apphcations,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  pubhshed  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 


Dated:  Januarv'  16.  1997. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  10 — Week  of 
December  2  Through  December  6, 1996 

Appeals 

Bechtel  National,  Inc.,  12/6/96,  \TA- 
0241 

The  Department  of  Energy  considered 
an  appeal  filed  by  Bechtel  National, 
Inc.,  under  the  Freedom  of  Information 
Act  (FOIA).  Bechtel  had  sought  copies 
of  a  contract  from  the  Department's 
Richland  Operations  Office.  Richland 
released  part  of  the  contract,  but 
withheld  part  under  Exemption  4  of  the 
FOIA  on  the  basis  that  the  information 
withheld  was  "proprietar}'"  to  the 
contractor.  On  appeal,  the  Etepartment 
found  that  a  mere  description  of 
information  as  "proprietary"  is 
insufficient  justification  for  withholding 
information  under  Exemption  4. 
Accordingly,  the  Department  remanded 
the  matter  to  Richland  to  either  release 
the  information  or  to  provide  an 
adequate  justification  for  withholding  it. 

Burns  Concrete.  Inc..  12/6/96.  \TA- 
0182 

The  DOE  granted  in  pari  an  appeal  of 
the  withholding  of  documents 
submitted  by  a  third  party  in  connection 
with  a  construction  project  at  a  DOE 


laboraton,-.  The  DOE  found  that  some  of 
the  mformation  was  properly  withheld 
under  Exemption  4.  but  remanded  the 
request  for  release  of  non-exempt 
information. 

Future  Teclinology  intelligence  Report. 
12/4/96.  VFA-0232 
The  Department  of  Energy  (DOE) 
denied  a  Freedom  of  Information  Act 
(FOIA)  Appeal  that  was  filed  by  Future 
Technology  Intelligence  Report  (FTIR). 
In  its  .Appeal.  FTIR  challenged  the 
adequacy  of  a  search  for  responsive 
documents  that  was  conducted  by  the 
Oakland  Operations  Office  Specifically. 
FTIR  claimed  that  it  should  have  been 
provided  with  the  notes  upon  which  a 
report  that  it  requested  was  based.  The 
DOE  found  that  the  search  for 
responsive  documents  was  adequate 
The  DOE  found  that  FTIR  was  provided 
a  copy  of  the  only  document  that  it 
requested,  i.e..  the  report  itself 
Furthermore,  the  OHA  concluded  that 
even  if  FTIR's  initial  request  was  broad 
enough  to  cover  the  notes,  those  notes, 
if  thev  exist,  are  not  in  the  possession 
of  the  DOE. 

Personnel  Security  Hearing 

Personnel  Security  Heanng.  12 '3/96. 
VSO-0108 
An  OHA  Hearing  Officer  issued  an 
opinion  concerning  the  eligibility  of  an 
individual  for  access  authorization 
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under  10  CFR  Part  710.  The  DOE  office 
responsible  for  determining  such 
eligibility  had  issued  a  Notification 
Letter  finding  security  concerns  arising 
from  a  10  year  pattern  of  excessive 
indebtedness  and  delinquencies  and 
from  inaccuracies  on  DOE  forms  and  in 
a  Personnel  Securitv  Interview.  The 


Hearing  Officer  found  the  individual 
had  not  mitigated  the  security  concerns. 
.Accordingly,  the  Hearing  Officer  did  not 
recommend  a  grant  of  access 
authorization. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  foilowmg  Decisions  and 


Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


APPLIED  INDUSTIUALS  .MATEWALS  CORP    RF272-92329 

GULF  OIL  CORPORATION/BUFFALO  AREO  CORP./MILLER  TABEK  RR30O-OO275 

GULF  OIL  CORPORATION/D.L  CHEAVES  RR30O-O0288 

MONTGOMERY  CNTY  BOARD  OF  EDUCA RC272-322 

MONTGOMERY  CNTY  BOARD  OF  EDUCA ., RI272-4 

MONTGOMERY  CNTY  BOARD  OF  EDLCA RK272-1105 

NEW  YORK  HOSPITAL  RI272-00032 


12/6/96 
12/6/96 
12/6/96 
12/6/96 


12/3/96 


Dismissals 


The  following  submissions  were  dismissed. 


Name 


Case  No. 


BALAIR/CTA  

IMPERIAL  AIRLINES,  INC 

INDIANA  DEPT.  OF  TRANSPORTATION 

LIMESTONE  CO , 

LORAIN  COUNTY  LANDMARK,  INC , 

M  C  TRUCKING  

MELVIN  STONE  CO 

MUTUAL  MATERIALS  CO 

PEORIA  COUNTY  SERVICE  CO , 

POWER  RIG  DRILLING  CO 

SAN  LUIS  HILLS  FARMS  

SUNRISE  COOPERATIVE  INC 


RG272-533 

RG272^28 

RG272-1017 

RG272-541 

RG272-1021 

RG272-540 

RG272-539 

RG272-578 

RG272-1022 

RG272-501 

RG272-1005 

RG272-1020 


(FR  Doc.  97-1730  Filed  1-23-97;  8:45  ami          the  hours  of  1:00  p.m.  and  5:00  p.m..  Office  of  Hearings  and  Appeal  of  an 

BILLING  cooc  S450-01-P                                         exccpt  federal  holidays.  They  are  also  application  for  an  above-volumetric 

______^     available  in  Energy  Management:  refund  claim  in  the  DOE's  Subpart  V 

Federal  Energy  Guidelines,  a  Shell  Oil  Company  refund  proceeding. 

Notice  of  Issuance  of  Decisions  and          commercially  published  loose  leaf  In  considering  the  Motion  for 

Orders;  Week  of  December  9  Through       reporter  system.  Some  decisions  and  reconsideration,  OHA  found  that  Santa 

December  13,  1996                                          orders  are  available  on  the  Office  of  Fe's  contention  that  Shell  should  use  a 

Hearings  and  Appeals  World  Wide  Web  different  May  15,  1973  price  to  calculate 

During  the  week  of  December  9                site  at  http://www.oha.doe.gov.  the  Maximum  Legal  Selling  Price  for 

through  December  13.  1996,  the                      ^^^^  ^^  -anuarv  16  1997  diesel  fiiel  at  two  of  Shell's  refineries 

decisions  and  orders  summanzed  below                 „'  was  without  merit.  The  DOE  also 

were  issued  with  respect  to  appeals.            n**"^*    ^™?.;,                ^s         ,  applied  the  doctrine  of  res  judicata  in 

applications,  petitions,  or  other  requests      Director.  Office  of  Hearings  and  Appeals.  ^^^^.^^  ^^^  g^^^^  p^,^  above-volumetric 

filed  with  the  Office  of  Hearings  and           Decision  List  No.  11— Week  of  claim  was  barred  by  its  prior  settlement 

Appeals  of  the  Department  of  Energy           December  9  Through  December  13.  of  a  lawsuit  concerning  the  same  issues. 
The  following  summary  also  contains  a       igge 

hsl  of  submissions  that  were  dismissed  Refund  Applications 

by  the  Office  of  Hearings  and  Appeals.        Refund  Application  j^^  Qjg^^  ^^  Hearings  and  Appeals 

Copies  of  the  full  text  of  these                   Shell  Oil  Co./Atchison,  Topeka  &  Santa  issued  the  following  Decisions  and 

decisions  and  orders  are  available  in  the             Fe  Railway  Co.,  12/13/96,  RR-315-  Orders  concerning  refund  applications. 

Public  Reference  Room  of  the  Office  of               1 1  which  are  not  summarized.  Copies  of 

Hearings  and  Appeals,  Room  lE-234,             The  Atchison,  Topeka  &  Santa  Fe  the  full  texts  of  the  Decisions  and 

Forrestal  Building,  1000  Independence       Railway  Company.  Inc.  (Santa  Fe)  filed  Orders  are  available  in  the  Pubfic 

Avenue,  S.W..  Washington,  DC.  20585-     a  motion  for  reconsideration  of  a  denial  Reference  Room  of  the  Office  of 

0107,  Monday  through  Friday,  between       by  tho  Department  of  Energy's  (DOE)  Hearings  and  Appeals. 

JVV.  MASSENGILL  ESTATE  ET  AL  RK272-01365  .    12/13/96 

OLIVE  SPRINGS  QUARRY  ET  AL     RG272-18  12/11/96 

PAGE  CO-OP  FARM  BLTIEAU  ET  AL  RG272-00875  12/12/96 

Dismissals 
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The  following  submissions  were  dismissed. 

^ame       Case  No. 

BEN  LINE  STEAMERS  LTD nroro^oo 

BUFKOR.iNc :::::::::::::::::::: 'Sil/^iS 

CHINESE  MARITIME  TRANSPORT.  LTD  Rr^T^IIfS 

FARMERS  UNION  CO-OP  OIL  CO  upoio'SIiai 

HAROLD  M.  CLARK  EXCAVATING,  INC  rkoiVv}^ 

SEATTLE  SNOHOMISH  MILL  CO..  INC nroio^^ 

TRANS-WORLD  TIRE  CORP  RG272^ 


|FR  Doc.  97-1731  Filed  1-23-97;  8:45  am] 
BILUNQ  COSE  64S(M)1-P 

Notice  of  Issuance  of  Decisions  and 
Orders;  Weelt  of  [>ecenit>er  16  Through 
December  20, 1996 

During  the  week  of  December  16 
through  December  20,  1996,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated;  January'  16,  1997. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  12 — Week  of 
DecemiMr  16  Through  December  20, 
1996 

Appeals 

Benton  County,  Washington,  12/19/96, 
LPA-0001 
The  Office  of  Hearings  and  Appeals 
(OHA)  issued  a  decision  on  an  appeal 
that  Benton  County,  Washington  filed 
on  November  4,  1993,  under  the  Notice 
of  Interpretation  and  Procedures  (NOIP) 
implementing  the  "payments-equal-to- 
taxes"  (PETT)  provisions  of  the  Nuclear 
Waste  PoUcy  Act  of  1982,  as  amended 
(NWPA),  42  U.S.C,  §  10101  et  seq. 
Under  the  NOIP,  the  Department  of 
Energy  (DOE)  wall  grant,  to  a  county  in 
which  a  candidate  site  for  a  high-level 


nuclear  waste  repository  is  located,  a 
payment  equal  to  the  amount  that 
county  would  receive  if  it  were 
authorized  to  tax  site  characterization 
activities  at  that  site.  See  56  Fed.  Reg. 
42314  {August  27,  1991).  The  payment 
authorized  by  the  NWPA  is  known  as  a 
"PETT  grant."  Benton  County  submitted 
to  DOE'S  Richland  Operations  Office 
(DOE/RL)  an  estimate  of  $45.7  million 
as  the  PETT  grant  amount  it  should 
receive  for  site  characterization 
activities  at  the  Basalt  Waste  Isolation 
Project  (BWIP)  on  the  Hanford  Nuclear 
Reservation.  DOE/RL  issued  an  initial 
DOE  determination  which  denied 
Benton  County's  PETT  claim,  except  for 
approximately  $440,000.  In  its  appeal. 
Benton  County  challenged  the  amount 
of  the  PETT  grant  awarded  to  it  by  DOE/ 
RL.  During  the  course  of  the  appeal. 
OHA  permitted  the  parties  detailed  pre- 
hearing discovery,  a  four-day 
evidentiary  hearing  held  in  Seattle. 
Washington  in  January  1995,  extensive 
briefng,  post  hearing  depositions,  and 
an  oral  argument  held  in  Washington, 
DC  in  October  1995. 

The  OHA  addressed  the  following 
issues  in  its  decision  on  the  Benton 
County  appeal:  (1)  the  starting  date  for 
Benton  County's  PETT  eligibility  under 
the  NWPA;  (2)  the  authority  of  the 
County  under  the  NWPA  to  assess 
interest  penalties  against  the  DOE  for 
late  payment  of  the  PETT  amounts  for 
the  tax  years  involved;  (3)  the  authority 
of  the  County  to  collect  personal 
property  taxes  for  the  1986  tax  year;  (4) 
when  the  BWIP  should  have  been 
appraised;  (5)  the  EXDE  Nevada 
Operations  Office's  (EXDE/N'V)  approach 
to  its  PETT  obligation  vis-'a-vis  Nye 
County.  Nevada,  specifically,  whether 
DOE/NV  properly  considered  the 
appraised  value  of  the  Yucca  Mountain 
real  estate  at  the  beginning  of  the  PETT 
ehgibility  period;  (6)  generally-accepted 
principles  of  real  estate  appraisal 
relevant  to  the  Benton  County  appeal; 
(7)  the  highest  and  best  use  of  the  BWIP 
site;  (8)  the  proper  appraisal  of  one 
portion  of  the  bare  land  on  the  BWIP 
site;  and  (9)  the  proper  appraisal  of  the 
improvements  to  real  estate  on  the 
BWIP  site. 


In  resolvmg  these  issues,  the  OHA 
made  the  following  determinations:  (1) 
DOE/RL  was  correct  in  beginning  with 
May  28,  1986  in  calculatmg  the  amount 
of  Benton  County's  PETT  grant;  (2) 
DOE/RL  was  correct  in  excluding 
statutory  interest  penalties  calculated 
under  Washington  State  law  from  the 
amount  of  Benton  County's  PETT  grant; 
(3)  DOE/RL  was  correct  in  excluding 
personal  property  taxes  for  1986  from 
the  amount  of  Benton  County's  PETT 
grant,  (4)  DOE/RL  erred  in  basing  its 
PETT  determmation  on  an  appraisal  of 
the  BWIP  through  hindsight  as  it  existed 
in  1993,  rather  than  on  a  retrospective 
appraisal  of  the  BWIP  as  it  existed 
during  the  period  of  PETT  eligibility 
(May  28,  1986  through  March  21,  1988): 
(5)  DOE/RL  erred  in  determimng  that 
the  highest  and  best  use  of  the  BWIP 
was  other  than  "industrial  use"  for  site 
characterization  as  a  potential  high  level 
nuclear  waste  repository;  (6)  DOE/RL 
correctly  determined  that  the  purported 
"Maximum  Potential  Underground 
Facility"  was  only  a  theoretical  concept 
during  the  PETT  eligibility  penod.  and 
should  not  have  been  appraised  on  the 
basis  of  properties  sold  for  landfills  and 
related  uses  in  nearby  areas  of  the 
Pacific  Northwest;  (7)  EXDE/RL  erred  in 
failing  to  measure  properly  the  residual 
value  of  improvements  to  the  BWIP 
under  the  cost  approach  to  real  estate 
appraisal  as  of  the  beginning  of  the 
period  of  PETT  eligibility;  and  (8)  DOE/ 
RL  erred  in  failing  to  treat  the 
determination  of  Benton  County's  PETT 
amount  for  the  BWIP  site 
characterization  in  the  same  general 
manner  as  DOE's  Nevada  Operations 
Office  treated  the  determination  of  Nye 
County's  PETT  amount  for  the  Yucca 
Mountain  site  characterization. 
Accordingly,  the  Benton  County  appeal 
was  denied  in  part,  and  granted  in  part 

OHA  concluded  the  decision  by 
directing  DOE/RL  to  confer  in  good  faith 
with  Benton  County  and  apply  the 
approach  used  to  negotiate  the  Nye 
County  PETT  settlement  to  resolve  this 
case  within  a  specified  time  period, 
according  to  principles  of  alternative 
dispute  resolution  applicable  to 
government  agencies.  The  parties  are 
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directed  to  submit  a  detailed  report  to  regarding  public  health  and  safety  filed  a  complaint  to  management  at 

the  OHA  appeal  panel  at  the  expiration  issues  pertaining  to  the  DOE's  Waste  Rocky  Flats.  Escamilla  asserted  that 

of  the  remand  period,  if  they  are  unable  Management  Programmatic  these  disclosures  resulted  in  his  being 

to  reach  a  resolution  by  that  time.  In  the  Environmental  Impact  Statement.  A  harassed  in  the  workplace  and 

event  that  the  parties  fail  to  resolve  the  hearing  was  held  in  which  witnesses  for  ultimately  terminated.  After 

case  through  a  negotiated  settlement  on  Complainant  and  META  testified  before  investigating  the  Complaint  the  Office 

remand,  the  OHA  will  issue  a  an  Office  of  Hearings  and  Appeals  qJ  Contractor  Employee  Protection 

supplemental  orderfixing  the  amount  of  Hearing  Officer.  On  the  basis  of  the  ^^^^  ^hat  Escamilla  had  not  met  his 

Benton  County's  PETT  grant.  testimony  and  other  evidence  in  the  regulatory  burden  as  required  by  10  CFR 

Wilham  H.  Payne.  12/16/96,  VFA-0243  record,  the  Hearing  Officer  concluded  p^  ^^g  ^^  ^^  ^  consequence,  was 

Wilham  H.  Payne  filed  an  Appeal  that  Complainant  proved  by  a  ^^                              ThVoHA  Hearing 

from  a  FOIA  and  Privacy  Act  preponderance  of  the  evidence  that  he  „                                F«-«milla  failpH 

determination  in  which'the  Office  of  the  had  made  disclosures  protected  by  Part  °  .u 'w  h^^  „^no^^^^^^ 

Inspector  General  refiised  to  confirm  or  ^08  and  that  these  activities  were  a  1°'}^}'^  ?  P^^^derance  of  evidence 

deny  the  existence  of  records  which  contributing  factor  in  the  decision  of  ^^^  he  disclosed  mformation  which  he. 

would  reflect  whether  a  named  ^ETA  to  lay  him  off  In  his  Decision.  ^n  good  faith,  bebeved  evidenced 

individual  was  the  target  of  an  OIG  ^e  Hearing  Officer  fiirther  concluded  mismanagement  or  waste  associated 

investigation.  In  considering  the  t^^at  META  had  failed  to  prove  by  clear  with  the  computer  system  he  was  hired 

Appeal,  the  DOE  found  that  the  refusal  and  convincing  evidence  that  it  would  to  support;  (2)  Escamilla  proved  by  a 

to  confirm  or  deny  the  existence  of  these  have  taken  this  action  were  it  not  for  preponderance  of  evidence  that  he 

records  was  proper  because  the  records.  Complainant's  disclosures.  The  Hearing  disclosed  to  SEMA  the  fact  he  had  filed 

if  they  exist,  would  be  exempt  from  Officer  therefore  determined  that  a  complaint  with  DOE  and  he  also 

disclosure  under  FOIA  Exemption  7(C)  META's  actions  violated  the  proved  that  the  disclosure  relating  to  the 

and  the  confirmation  of  the  existence  of  whistleblower  regulations  in  1 0  CFR  filing  of  his  complaint  was  a 

such  records  would  itself  involve  the  Part  708.  Complainant  was  awarded  contributing  factor  to  his  termination; 

disclosure  of  exempt  information.  DOE  hack  pay.  attorneys  fees  and  costs,  the  and  (3)  SEMA  proved  by  clear  and 

also  remanded  the  matter  to  the  amount  of  which  will  be  determined  in  convincing  evidence  that  it  would  have 

Headquarters'  FOIA  Office  to  conduct  a  supplemental  decision.  Complainant's  terminated  Escamilla  absent  his 

an  additional  search  for  records.  request  for  front  pay  and  compensaUon  disclosure.  Accordingly,  the  OHA 

...  for  Individual  Retirement  Account  tax  u«.„,i„„  ofR^,,  f 3  tv,„.  Co^o^ii^ 

WhistJeblower  Hearings                                        j^ies  and  lost  interest  were  denied.  ^^^^  °^f  ?,f  ^"""'^  ^."*  ^^^"' 

<-,  ,                r^        .. .,        r'l       T'  ijc-r*  u     .u        i.» »             1  .L  failed  to  establish  the  existence  of  any 

C.  Lawrence  Comett  Mana  Elena  Torano  ME  I A  has  trie  right  to  appeal  the  •   i  »■          r.,     r^r-vr-,   ^     ,      , 

Associates,  Inc.,  12/19/96.  VWA-  Hearing  Officer's  Decision  to  the  violations  of  the  DOE  s  Contractor 

0007,  VWA-0008  Secretary  of  Energy  or  her  designee.  Empoyee  Protection  Program  for  which 

C.  Uwrence  Comett  (Complainant).  Ronny  J.' Escamilla,  12/20/96.  VWA-  ^.^^J'^  warranted  under  10  CFR  Part 

an  employee  of  a  DOE/ Argonne                           0012  708.10. 

National  Laboratory  (ANL)                               Ronny  |.  Escamilla  filed  a  Refund  Applications 

subcontractor.  Maria  Elena  Torano  whistleblower  complaint  against 

Associates,  Inc.  (META),  filed  a  request  Systems  Engineering  &  Management  "^he  Office  of  Hearings  and  Appeals 

for  a  hearing  under  the  DOE's  Associates,  Inc.  (SEMA),  a  DOE  issued  the  following  Decisions  and 

Contractor  Employee  Protection  subcontractor,  at  DOE's  Rocky  Flats  Orders  concerning  refund  applications. 

Program,  10  CFR  Part  708  Complainant  Plant  (Rocky  Flats).  Escamilla  alleged  which  are  not  summarized.  Copies  of 

claimed  that  he  suffered  from  various  that  he  made  disclosures  of  waste  and  the  full  texts  of  the  Decisions  and 

forms  of  reprisal  culminating  in  his  mismanagement  to  various  managers  at  Orders  are  available  in  the  Public 

layoff  from  his  job  as  a  result  of  his  Rocky  Flats.  He  also  alleged  that  he  Reference  Room  of  the  Office  of 

raising  issues  with  his  superiors  made  a  protected  disclosure  that  he  Hearings  and  Appeals. 

AMKOTA  COOP  ET  AL  RF272-94715  12/19/96 

BERMAN'S  MOTOR  EXPRESS  RR272-195  

BLACKDUCK  CO-OP  AG  SERVICES.  INC  ET  AL  RG272-603  12/17/96 

BULK  TRANSPORT,  INC RF272-97377  12/19/96 

CRUDE  OIL  SUPPLE  REF  DIST  RB272-00O95  12/17/96 

CYRUS  TRUCK  LINES.  LNC RF272-99n2  12/17/96 

KHS  AIR  FREIGHT.  INC RF272-99114  

GOOD  HOPE  REFINERIES/ AMERADA  HESS  CORPORATION RF339-1  12/17/96 

MOHAVE  VALLEY  SCHOOL  DISTRICT  ET  AL  „ RF272-79157  12/17/96 

STAVOLA  ASPR\LT  CO  .  INC.  ET  AL  RG272-00802  12/19/96 

Dismissals 

The  following  submissions  were  dismissed. 


Name 

ARAWAK  PAVING  CO.,  INC  

BOUNDS  OIL  COMPANY   

COFFEE  CONSTRUCTION  CO  .._ 

HAROLD  &  J.E.  LAYTON 

HOLMES  TRANSPORTATION  INC „. 

JAS  SERVICES  

LAS  VEGAS  PAVING  CORP _ 

LAUREL  COUNTY  FISCAL  COURT  


Case  No. 


RG272-991 

RF300-16969 

RG272-993 

RG272-994 

RR272-196 

RG272-265 

RG272-376 

RF272-95282 


UMI 
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POE  ASPHALT  PAVING,  INC  

SANKEY  CONSTRUCTION,  INC 
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Name 


Case  No. 


RG272-99Q 
RG272-992 


IFR  Doc.  97-1732  Filed  1-23-97;  8:45  am] 
MLLING  CODE  64SO-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-568&-5] 

Clean  Air  Act;  Acid  Rain  Provisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  the  1997  EPA  SOz 

allowance  auctions. 

summary:  Pursuant  to  Title  IV  of  the 
Clean  Air  Act  and  40  CFR  Part  73,  the 
EPA  is  responsible  for  implementing  a 
program  to  reduce  emissions  of  sulfur 
dioxide  (SO2),  a  precursor  of  acid  rain. 
The  centerpiece  of  the  SO2  control 
program  is  the  allocation  of  transferable 
allowances,  or  authorizations  to  emit 
SO2.  which  are  distributed  in  limited 
quantities  for  existing  utility  units  and 
which  eventually  must  be  held  by 
virtually  all  utility  units  to  cover  their 
SO2  emissions.  These  allowances  mav 
be  transferred  among  polluting  sources 
and  others,  so  that  market  forces  mav 
govern  their  ultimate  use  and 
distribution,  resulting  in  the  most  cost- 
effective  sharing  of  the  emissions 
control  burden.  In  addition,  EPA  is 
directed  under  Section  416  of  the  Act  to 
conduct  annual  sales  and  auctions  of  a 
small  portion  of  allowances  (2.8%) 
withheld  from  the  total  allowances 
allocated  to  utiUties  each  year.  Sales 
and  auctions  are  expected  to  stimulate 
and  support  such  a  market  in 
allowances  and  to  provide  a  pubHc 
source  of  allowances,  particularly  to 
new  units  for  which  no  allowances  are 
allocated.  Today,  the  Acid  Rain  Division 
is  giving  notice  of  the  fifth  annual  SO2 
allowance  auctions.  The  regulations 
governing  the  auctions  and  sales  were 
promulgated  on  December  17. 1991  (40 
CFR  Part  73,  Subpart  E). 

EPA  has  delegated  the  administration 
of  the  EPA  allowance  auctions  to  the 
Chicago  Board  of  Trade  (CBOT).  The 
auctions  will  be  conducted  under  the 
regulations  cited  above.  Anyone  can 
participate  in  the  EPA  auctions  and 
bidders  are  not  restricted  as  to  the 
quantity  or  price  of  their  bid. 
Allowances  sold  at  the  auctions  will  be 
sold  to  the  highest  bidder  until  no 
allowances  remain.  The  1997  auctions 
will  consist  of  one  "spot"  auction  euid 


two  "advance"  auctions.  Allowances 
sold  in  the  spot  auction  are  useable  for 
compliance  beginning  in  1997. 
Allowances  sold  in  the  6-vear  advance 
auction  are  useable  for  compliance 
begirming  in  2003;  allowances  sold  in 
the  7-year  advance  auction  are  useable 
for  comphance  beginning  in  2004. 
25,000  allowances — the  unsold 
allowances  from  the  1996  direct  sale — 
will  be  sold  in  the  6-year  advance 
auction,  150.000  allowances  will  be  sold 
in  the  spot  auction  and  125.000 
allowances  will  be  sold  in  the  7-year 
advance  auction.  Bid  Forms  for  the  1997 
auctions  must  be  received  by  the  CBOT 
by  the  close  of  business  on  March  18. 
1997.  The  auctions  themselves  will  be 
conducted  on  March  24.  1997,  with  the 
results  announced  on  March  26. 

CBOT  vdll  also  sell  in  the  1997 
auctions  any  spot,  6-year  advance,  or  7- 
year  advance  allowances  that  are  offered 
by  others  holding  allowances  in  EPA's 
Allowance  Tracking  System.  However, 
offered  allowances  will  be  sold  after  the 
allowances  that  were  withheld  from  the 
utilities,  so  offered  allowances  will 
consequently  be  sold  at  a  lower  price 
than  the  withheld  allowances.  CKvners 
of  offered  allowances  may  set  a 
minimum  price  for  their  allowances. 
However,  under  40  CFR  73.70,  such 
offered  allowances  must  have  a     • 
minimum  price  in  whole  dollars.  To 
offer  allowances  in  the  EPA  •'uctions. 
owTiers  of  allowances  must  submit  a 
SO2  Allowance  Offer  Form  to  EPA  by 
the  close  of  business  on  March  3,  1997. 
The  auction  and  sale  regulations  require 
that  offer  forms  be  received  by  EPA  no 
later  than  15  business  days  prior  to  the 
date  of  the  auctions. 
ADDRESSES:  U.S.  EPA  Acid  Rain 
EHvision  (6204]),  Attn:  Auctions  and 
Sales,  401  M  St..  S.W..  Washington.  DC 
20460. 

Chicago  Board  of  Trade,  Attn:  EPA 
Auctions,  141  W.  Jackson  Blvd..  Suite 
2240,  Chicago,  IL  60604. 

Forms  needed  to  participate  in  the 
EPA  auctions  are  available  from  the 
Acid  Rain  Ehvision.  To  obtain  forms, 
call  the  Acid  Rain  Hotline  at  (202)  233- 
9620. 

FOR  FURTHER  INFORMATION:  Information 
on  bidding  in  the  1997  EPA  auctions 
can  be  found  in  the  brochure  "How  to 
Bid  in  the  EPA  SO2  Allowance 
Auctions.  Fifth  Annual  Auctions — 
March  24.  1997;"  general  information 
on  the  EPA  auctions  can  be  found  in  the 


"Acid  Rain  Program  Allowance 
Auctions  and  Direct  Sales"  fact  sheet. 
These  publications  can  be  obtained  by 
calling  the  Acid  Rain  Hotline,  bv 
writing  to  EP.^  at  the  address  listed 
above,  or  by  accessing  the  Acid  Rain 
Program  home  page  on  the  Internet  at 
http://www.epa.gov/acidrain/ 
arcihome.html  where  additional 
information  on  the  Acid  Rain  Program 
is  also  available 

Dated:  )anuar\'  13.  1997. 
Brian  |.  McLean, 

Director.  Acid  Rain  Dnision 

IFR  Doc   97-1764  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  U40-60-P 


[ER-FRL-547&-b] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  Januar\  13,  1997 
Through  January-  17,  1997  Pursuant  to 
40  CFR  1506.9  ' 

EIS  No.  970009.  Final  EIS,  FHW,  NC. 
LIS-220  Connecting  the  Star/Biscoe/ 
Candor  Bypass.  Improvement,  Funding, 
Right-of-Way.  Possible  COE  Permit, 
Montgomen,'  and  Richmond  County, 
NC.  Due:  February  24,  1997,  Contact 
Nicholas  L  Graf  (919)  856-4346. 

EIS  No.  97001  3,  Final  EIS.  COE.  CA. 
San  Diego  County  Water  Authority 
Emergency  Water  Storage  Project, 
Construction  and  Operation.  COE 
Section  404  Perr~it  and  Permit 
Application,  San  Diego  County.  CA, 
Due:  Februarv  24,  1997,  Contact:  David 
Zoutendvk  (619) 674-5384. 

EIS  No,  970011,  Final  EIS.  AFS,  AK, 
Lab  Bay  Project  Area  Timber  Hanest. 
Implementation,  COE  Section  404.  EPA 
NPDES  and  Coast  Guard  Bridge  Permits 
Issuance,  Thome  Bay  Ranger  District, 
Ketchikan  Administrative  Area.  Tongass 
National  Forest.  Prince  of  Wales  Island. 
AK,  Due:  February'  24,  1997.  Contact: 
Dave  Arrasmith  (907)  225-3101. 

EIS  No.  970012.  Final  EIS.  AFS.  PA, 
Allegheny  Natioi.al  Wild  and  Scenic 
River  Management  Plan, 
Implementation.  Allegheny  National 
Forest,  Venango.  Warren  and  Forest 
Counties,  PA.  Due:  February  24,  1997, 
Confacf.  Lionel  Lemer\'  (814)  723-5150. 
EIS  No.  970013,  Draft  EIS,,  FHW,  WA. 
1-5  Toutle  Park  Road  to  Mavtown, 
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Transportation  Improvements.  Funding. 
COE  Section  404  Permit.  US  Coast 
Guard  and  NPDES  Permits,  Cowlitz. 
Lewis  and  Thurston  Counties.  VVA,  Due: 
March  10.  1997,  Contact:  Gene  Fong 
(360) 753-9480. 

EIS  No.  970014.  Draft  EIS.,  AFS,  WA, 
Long  Draw  Salvage  Sale. 
Implementation.  Okanogan  National 
Forest,  Tonasket  Ranger  District. 
Okanogan  County,  WA,  Due:  March  10, 
1997,  Contact:  John  Townsley  (509) 
826-3568. 

EIS  No.  970015.  Final  EIS,  COE,  VA, 
Lower  Virginia  Peninsula  Regional  Raw 
Water  Supply  Plan.  Permit  Approval, 
Cohoke  Mill  Creek,  King  William 
County.  VA.  Due.  Februar>'  24.  1997. 
Contact:  Pamela  K.  Painter  (757)  441- 
7654. 

EIS  No.  970016.  Final  EIS.  BLM,  CA, 
Eagle  Mountain  Landfill  and  Recycling 
Center  Project,  Land  Exchange,  Right-of- 
Way  Grants  and  COE  Section  404  Permit 
Issuance,  Riverside  County.  CA,  Due: 
February  24.  1997.  Contact:  Douglas 
Romoli  (909)  697-5237. 

EIS  No.  970017.  Final  Supplement, 
AFS,  OR,  Mount  Hood  Meadows  Ski 
Area  Additional  Development  and 
Expansion  to  the  Skiing  and  Summer 
Areas,  Construction  to  Forest  Road 
3555.  Special  Use  Permit  and  NTDES 
Permit,  Hood  River  Ranger  District, 
Mount  Hood  National  Forest,  Hood 
River  County,  OR,  Due:  February  24, 
1997,  Contact:  Ken  Davis  (541)  352- 
6002. 

EIS  No.  970018.  Final  EIS,  NFS,  AK, 
Denali  (South  Slope)  National  Park  and 
Preserve  Development  Concept  Plan, 
Implementation,  Mantanuska-Susitna 
Borough,  AK.  Due:  February  24.  1997. 
Contact:  Nancv  Swanton  (907)  257- 
2651. 

EIS  No.  970019,  Draft  EIS,.  AFS.  CA. 
Desolation  Wilderness  Management 
Guidelines  Revisions  for  the  Eldorado 
National  Forest  and  the  Lake  Tahoe 
Basin  Management  Unit  (LTBMU). 
Limits  of  Acceptable  Change  (LAC), 
Eldorado  County.  CA.  Due:  April  04. 
1997.  Contact:  Diana  Erickson  (916) 
622-5061. 

EIS  No.  970020,  Draff  EIS,,  FHW.  CA. 
CA-84 — Realignment  Project, 
Transportation  Improvement  between 
CA-84  from  1-880  to  CA-2389/Mission 
Blvd.  Funding  and  COE  Section  404 
Permit,  in  the  Cities  of  Fremont, 
Hayward  and  Union,  Alameda  County. 
CA,  Due:  March  21.  1997.  Contact:  John 
R.  Schultz(916)  498-5041 

EIS  No.  970021.  Draft  EIS,,  GSA.  FL, 
9300-9499  NW  41st  Street  Immigration 
and  Naturalization  Service  Facility 
Consolidation,  Development. 
Construction  and  Operation,  Leasing, 
Dade  County,  FL.  Due:  March  10,  1997, 


Contact:  Philip  Youngberg  (404)  331- 
4540. 

EIS  No.  970022.  Final  EIS,  USA,  CA, 
Camp  Roberts  Army  National  Guard 
Training  Site,  Implementation, 
Combined-Forces  Training  Activities, 
New  Equipment  Utilization  and  Range 
Modernization  Program,  Monterey  and 
San  Luis  Obispo  Counties,  CA,  Due: 
February  24,  1997,  Contact:  Major  Brad 
Jorgen.sen  (703)  607-7986. 

EIS  No.  970023,  Draft  EIS.  FHW,  NC, 
Wilmington  Bypass  Transportation 
Improvements,  US  17  to  US  421, 
Funding,  COE  Section  10  and  404 
Permits  and  US  Coast  Guard  Bridge 
Permit  Issuance,  Brunswick  and  New 
Hanover  Counties,  iNC,  Due:  March  14. 
1997,  Contact:  Nicholas  L.  Graf  (919) 
856-^346. 

EIS  No.  970024.  Draft  EIS,  COE,  MD. 
Baltimore  Harbor  Anchorages  and 
Channels  Feasibility  Study,  Maritime 
Improvements,  Port  of  Baltimore, 
Baltimore  City.  Baltimore  County,  and 
Anne  Arundel  County,  MD,  Due.-  March 
10,  1997,  Contact:  Wes  Coleman  (410) 
962-4713. 

Dated:  lanuary  21.  1997 
William  D.  Dickerson, 

Director.  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

IFR  Dor.  97-1813  Filed  1-23-97;  8:45  am] 

BtLUNQ  CODE  aSOO-60-P 


[PF-660;  FRL-6380-2] 

DeKalb  Genetics  Corporation; 
Pesticide  Tolerance  Petitions  Filings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  pe.sticide  petitions  proposing 
regulations  establishing  exemptions 
from  the  requirement  of  a  tolerance  for 
residues  of  the  active  ingredient  plant- 
pesticide  Bacillus  tburingiensis  subsp. 
kurstakj  CrylA(c)  protein  and  the 
genetic  material  necessary  for  the 
production  of  this  protein  in  or  on  all 
raw  agricultural  commodities  and  the 
inert  ingredient  plant-pesticide 
phosphinothricin  acetyltransferase 
protein  and  the  genetic  material 
necessary  for  the  production  of  this 
protein  in  or  on  all  raw  agricultural 
commodities.  This  notice  includes  a 
summarv'  of  the  petition  that  was 
prepared  by  the  petitioner.  DeKalb 
Genetics  Corporation. 
DATES:  Comments,  identified  by  the 
docket  number  PF-660,  must  be 
received  on  or  before  February  24,  1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Respon.se  and 


Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  record  has  been  established  for  this 
noUce  document  under  docket  number 
PF-660  (including  any  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  1132,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov  or  by 
submitting  disks.  Electronic  comments 
must  be  submitted  either  in  ASCII 
format  (avoiding  the  use  of  special 
characters  and  smy  form  of  encryption) 
or  in  WordPerfect  in  5.1  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
PF-660.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  The 
official  record  for  this  rulemaking,  as 
well  as  the  public  version  described 
above,  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  'Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
No  CBI  should  be  submitted  through  e- 
mail.  A  copy  of  the  comment  that  does 
not  contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
.without  prior  notice. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  5th  Floor,  CS  Bl,  2805 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
703-308-8715;  e-mail: 
mendelsohn.milce@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  (PP)  6E4710 
and  6F4711  from  DeKalb  Genetics 
Corporation  (Dekalb),  3100  Sycamore 
Road,  DeKalb.  IL  60115.  The  petitions 
propose,  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a,  to  amend  40 
CFR  part  180  to  estabhsh  exemptions 
from  the  requirement  of  a  tolerance  for 
the  plant-pesticides  Bacillus 
thuringiensis  subsp.  kurstaki  CrylA(c) 
protein  and  the  genetic  material 
necessary  for  the  production  of  this 
protein  in  or  on  all  raw  agricultural 
commodities  and  phosphinothricin 
acetyltransferase  protein  and  the  genetic 
material  necessary  for  the  production  of 
this  protein  in  or  on  all  raw  agricultural 
commodities.  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

Dekalb  has  stated  that  analytical 
methods  for  the  detection  and 
measurement  of  the  CrylA(c)  and  PAT 
proteins  are  not  needed  since  they  are 
petitioning  for  exemptions  from  the 
requirement  of  a  tolerance  on  the  basis 
of  mammalian  safety 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act.  Dekalb 
included  in  the  petition  a  summary  of 
the  petition  and  authorization  for  the 
summary  to  be  published  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  summary  represents  the 
views  of  Dekalb;  EPA,  as  mentioned 
above,  is  in  the  process  of  evaluating  the 
petition.  As  required  by  section 
408(d)(3)  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing.  EPA 
may  have  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 

I.  Petition  Summary  for  PP  6F4711 

This  unit  summarizes  information 
cited  by  DeKalb  to  support  the  proposed 
tolerance  exemption  for  Bacillus 
thuringiensis  subsp.  kurstaki  Cry ]A(c) 
protein  and  the  genetic  material 


necessary  for  the  production  of  this 
protein  in  or  on  all  raw  agricultural 
commodities  when  used  as  a  plant- 
pesticide  active  ingredient. 

A.  Bacillus  thuringiensis  subsp.  kurstaki 
CrylA(c)  Protein  Uses 

Com,  Zea  mays  L.,  has  been 
genetically  engineered  to  be  resistant  to 
Lepidopteran  insect  pests.  Insect 
protection  was  accomplished  by 
insertion  of  the  crylA(c)  gene  from 
Bacillus  thuringiensis  subsp.  kurstaki 
which  encodes  a  protein  that  is 
specifically  insecticidal  to  Lepidopteran 
insect  larvae  but  Dekalb  believes  is  safe 
to  nontarget  organisms  such  as 
mammals,  birds,  fish,  and  nontarget 
insects.  CrylA(c)  protein  is  used  as  a 
"plant-pesticide"  in  transgenic  corn 
plants  to  control  Lepidopteran  insects 
including  European  com  borer.  CrylA(c) 
com  will  be  deployed  in  situations 
where  Lepidopteran  insect  control  is 
important. 

B.  Product  Identity  and  Chemistry 

Product  analysis  data  demonstrated 
that  microbially  expressed  and  purified 
CryIA{c)  delta  endotoxin  used  for 
mammalian  toxicological  testing 
purposes  is  not  significantly  different 
than  the  delta  endotoxin  expressed  in 
the  plant.  The  following  assays  were 
used  to  determine  the  similarity  of  the 
microbially  expressed  and  purified 
CrylA(c)  deha  endotoxin  and  that 
produced  in  com:  SDS-FAGE.  Westem 
blots,  amino  acid  sequencing,  testing  for 
post  translational  modification,  and 
insect  bioactivity.  These  assays 
demonstrated  that  the  truncated 
CrylA(c)  delta  endotoxin  expressed  in 
corn  and  the  try-ptic  core  of  the 
microbially-produced  CryL\(c) 
endotoxin  are  similar. 

C.  Mammalian  Toxicological  Profile 

The  Cry'IA(c)  protein  produced  in 
transgenic  com  is  the  tr\'ptic  core  of 
CrylA(c)  found  in  nature  and  used  in 
Bacillus  thuringiensis  susp.  kurstaki 
microbial  formulations  that  have  been 
registered  with  the  EPA  and  have  been 
commercially  available  for  over  30 
years.  To  be  active  against  the  target 
insect,  CrylA(c)  protein  must  be 
ingested.  In  the  insect  gut,  the  protein 
binds  to  specific  receptors  in  the  insect 
mid-gut,  inserts  into  the  membrane  and 
forms  ion-specific  pores.  These  events 
disrupt  the  digestive  processes  and 
cause  the  death  of  the  insect.  There  are 
no  receptors  for  the  protein  delta 
endotoxins  of  Bacillus  thuringiensis 
subspecies  on  the  surface  of  mammalian 
intestinal  cells;  therefore  humans  are 
not  susceptible  to  these  proteins. 


The  mammaUan  toxicological  data 
submitted  in  support  of  the  exemption 
from  the  requirement  for  a  tolerance 
include  an  acute  oral  toxicity  study  vdth 
mice  and  a  test  for  digestibility  under 
simulated  gastric  conditions,  the  results 
of  these  studies  demonstrate  that 
CrylA(c)  protein  has  an  acute  LDso 
greater  than  3,325  mg/kg.  In  tests  for 
digestibility  in  simulated  gastric  fluid, 
Cry-IA(c)  protein  was  found  to  degrade 
to  below  detectal  e  levels  within  a  few- 
seconds  w^hen  exposed  to  full  strength 
gastric  fluid.  When  exposed  to 
simulated  gastric  fluid  that  had  been 
diluted  100-fold,  Cr>'IA(c)  protein 
degraded  to  below  detectable  levels  m 
five  minutes.  Given  the  rapid 
digestibility  of  Cr'A(c)  delta  endotoxin, 
no  chronic  effects  are  expected.  CrylA(c) 
delta  endotoxin,  or  metabolites  of  the 
endotoxin  are  not  known  to,  or  expected 
to  have  any  effect  on  the  immune  or 
endocrine  systems.  Proteins  in  general 
are  not  carcinogenic,  therefore,  no 
carcinogenic  risk  is  associated  with  the 
CrylA(c)  protein. 

Current  scientific  knowledge  suggests 
that  common  food  allergens  tend  to  be 
resistant  to  degradation  by  heat.  acid. 
and  proteases  and  are  glycosylated  and 
present  at  high  concentrations  m  food. 
CrylA(c)  delta  endotoxin  is  rapidly 
degraded  by  simu'  ted  gastric  fluid,  is 
not  present  as  a  mdjor  component  in 
food,  and  is  apparently  nonglycosylated 
or  otherwise  post-Lranslationallv 
modified  when  produced  in  plants. 
Despite  decades  of  widespread  use  of 
Bacillus  thuringiensis  as  a  pesticide  (it 
has  been  registered  since  1961),  there 
have  been  no  confirmed  reports  of 
immediate  or  delayed  allergic  reactions 
to  the  delta  endotoxins  despite 
significant  oral,  dermal,  and  inhalation 
exposure  to  microbial  products 
containing  the  delta  endotoxins 

The  genetic  material  necessary  for  the 
production  of  Bacillus  thruringiensis 
CrylA(c)  delta  endotoxin  are  nucleic 
acids  (DNA)  which  comprise  the  genetic 
material  encoding  the  CrylA(c)  delta 
endotoxin  and  the  regulatory  regions 
associated  with  the  gene  Regulatory 
regions  are  the  gei    tic  material  that 
control  the  expression  of  the  genetic 
material  encoding  the  Cryl.Mc)  delta 
endoto.xin.  such  as  promoters, 
terminators,  introns.  and  enhancers 
DNA  is  common  to  all  forms  of  plant 
and  animal  life,  and  there  are  no  knowTi 
instances  of  wher  nucleic  acids  have 
been  associated  with  toxic  effects 
related  to  their  consumption.  The 
nucleic  acids  introduced  into  CrvlA(c) 
com  have  been  characterized  No 
mammalian  toxicity  is  expected  from 
dietary  exposure  to  the  genetic  material 
necessary  for  the  p'   duction  of  the 
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Bacillus  thuringiensis  CrylA(c) 
endotoxin  in  com. 

D.  Aggregate  Exposure 

Exposure  via  dermal  exposure  or 
inhalation  is  unlikely  given  that  the 
delta  endotoxin  is  contained  in  plant 
cells.  Transfer  of  the  pesticide  to 
drinking  water  is  highly  unlikely  given 
that  CrylA(c)  protein  has  been  shown  to 
degrade  in  senescing  com  plants  and  Bt 
proteins  are  known  to  rapidly  degrade 
in  the  soil.  Oral  exposure,  at  very  low 
levels,  may  occur  from  ingestion  of 
processed  com  products  however  the 
lack  of  mammalian  toxicity,  and  the 
digestibility  of  the  protein  have  been 
demonstrated. 

E.  Cumulative  Exposure 

Consideration  of  a  common  mode  of 
toxicity  is  not  appropriate  given  that 
there  is  no  indication  of  mammalian 
toxicity  of  CrylA(c)  protein  and  no 
information  that  indicates  that  toxic 
effects  would  be  cumulative  with  any 
other  compounds. 

F.  Safety  Determination 

1.  U.S.  population  in  general  The 
lack  of  acute  toxicity  and  the  rapid 
digestibility  of  CrylA(c)  delta  endotoxin 
provides  evidence  for  the  lack  of 
toxicity  and  allergenicty  and  Dekalb 
beheves  support  an  exemption  from  the 
requirement  for  a  tolerance  for  Bacillus 
thuringiensis  subsp.  kurstaki  CrylA(c) 
protein.  Bacillus  thuringiensis  subsp. 
kurstaki  delta  endotoxins  have  been 
used  in  microbial  insecticide 
formulations  that  have  been  registered 
by  the  EPA  and  commercially  available 
since  the  early  1960s. 

2.  Infants  and  children.  The  use  sites 
for  CrylA(c)  delta  endotoxin  are  all 
agricultural  for  control  of  Lepidopteran 
insects.  Therefore,  nondietary  exposure 
to  infants  and  children  is  not  expected. 
Dekalb  believes  that  the  lack  of  toxicity 
of  CryL\(c)  delta  endotoxin  and  history 
of  safe  use  of  Bacillus  thruringiensis 
subsp.  kurstaki  delta  endotoxins 
provides  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  dietary  exposure  to 
residues  of  CrylA(c). 

G.  Existing  Tolerances  or  Tolerance 
Exemptions 

An  exemption  from  the  requirement 
for  a  tolerance  was  granted  by  the  EPA 
for  "Plant-pesticide  Bacillus 
thuringiensis  CrylA(c)  Delta-Endotoxin 
and  the  Genetic  Material  Necessary  for 
Its  Production  in  Cotton."  Federal 
Register  September  15.  1995.  (60  FR 
47871;  FRL-4976-9) 


II.  Petition  Summary  for  PP  6E4710 

This  unit  summarizes  information 
cited  by  DeKalb  to  support  the  proposed 
tolerance  exemption  for 
phosphinothricin  acetyltransferase 
protein  and  the  genetic  material 
necessary  for  the  production  of  this 
protein  in  or  on  all  raw  agricultural 
commodities  when  used  as  a  plant- 
pesticide  inert  ingredient. 

A  Phosphinothricin  Acetyltransferase 
Protein  Uses 

Phosphinothricin  acetyltransferase  or 
PAT  protein,  is  used  as  "plant-pesticide 
inert  ingredient"  in  transgenic,  insect 
protected  com  plants.  PAT  functions  as 
a  selectable  marker  and  as  well  as  a 
source  of  resistance  to  glufosinate 
herbicides.  PAT  protein  is  encoded  by 
the  bar  gene,  originally  cloned  from  a 
common  soil  bacterium,  Streptomyces 
hygroscopicus.  Insect  protected  com 
will  be  deployed  in  situations  where 
Lepidopteran  insect  control  is 
important. 

B.  Product  Identity  and  Chemistry 

Product  analysis  data  demonstrated 
that  microbially  expressed  and  purified 
PAT  protein  used  for  mammalian 
toxicological  testing  purposes  is  not 
significantly  different  than  the  PAT 
protein  expressed  in  the  plant.  The 
following  assays  were  used  to  determine 
the  similarity  of  the  microbially 
expressed  and  purified  PAT  protein  and 
that  produced  in  com:  SDS- 
PAGE. Western  blots,  amino  acid 
sequencing  and  testing  for  post 
translational  modification.  These  assays 
demonstrated  that  the  PAT  protein 
expressed  in  com  and  PAT  protein 
produced  in  and  purified  from  a 
microbial  source  are  similar. 

C.  Mammalian  Toxicological  Profile 

The  PAT  enzyme  catalyzes  the 
transfer  of  an  acetyl  group  from  acetyl 
CoA  to  the  amino  group  of 
phosphinothricin  (also  known  as 
glufosinate).  The  enzyme  is  highly 
substrate  specific.  Dekalb  believes  it  is 
therefore  highly  unlikely  that  PAT  will 
acetylate  any  naturally  occurring 
compound  in  maize  cells. 

The  mammalian  toxicological  data 
submitted  in  support  of  the  exemption 
from  the  requirement  for  a  olerance 
include  an  acute  oral  toxicity  study  with 
mice  and  a  test  for  digestibility  under 
simulated  gastric  conditions.  The  results 
of  these  studies  demonstrate  that  PAT 
protein  has  an  acute  LDso  greater  than 
2,500  mg/kg.  In  tests  for  digestibility  in 
simulated  gastric  fluid,  PAT  protein  was 
found  to  degrade  to  below  detectable 
levels  within  2  minutes  when  exposed 
to  full  strength  gastric  fluid.  When 


exposed  to  simulated  gastric  fluid  that 
had  been  diluted  100-fold,  PAT  protein 
degraded  to  below  detectable  levels  in  5 
minutes.  Given  the  rapid  digestibility  of 
PAT  protein,  no  chronic  effects  are 
expected.  PAT  protein  or  metabolites 
protein  are  not  known  to,  or  expected  to 
have  any  effect  on  the  immime  or 
endocrine  systems.  Proteins  in  general 
are  not  carcinogenic,  therefore,  no 
carcinogenic  risk  is  associated  with  the 
PAT  protein. 

Current  scientific  knowledge  suggests 
that  common  food  allergens  tend  to  be 
resistant  to  degradation  by  heat,  acid, 
and  proteases  and  are  glycosylated  and 
present  at  high  concentrations  in  food. 
PAT  protein  is  rapidly  degraded  by 
simulated  gastric  fluid,  is  not  present  as 
a  major  component  in  food,  and  is 
apparently  nonglycosylated  or 
otherwise  post-translationally  modified 
when  produced  in  plants. 

The  genetic  material  necessary  for  the 
production  of  PAT  protein  are  nucleic 
acids  (DNA)  which  comprise  the  genetic 
material  encoding  the  PAT  protein  and 
the  regulatory  regions  associated  with 
the  gene.  Regulatory  regions  are  the 
genetic  material  that  control  the 
expression  of  the  genetic  material 
encoding  the  PAT  protein,  such  as 
promoters,  terminators,  introns,  and 
enhancers.  DNA  is  common  to  all  forms 
of  plant  and  animal  life,  and  there  are 
no  known  instances  of  where  nucleic 
acids  have  been  associated  with  toxic 
effects  related  to  their  consumption.  The 
nucleic  acids  introduced  into  insect 
protected  com  have  been  characterized. 
No  mammalian  toxicity  is  expected 
from  dietary  exposure  to  the  genetic 
material  necessary  for  the  production  of 
the  PAT  protein  in  com. 

D.  Aggregate  Exposure 

Exposure  via  dermal  exposure  or 
inhalation  is  unlikely  given  that  the 
PAT  protein  is  contained  in  plant  cells. 
Transfer  of  the  pesticide  to  drinking 
water  is  highly  unlikely  given  that  PAT 
protein  is  undetectable  in  pollen,  has 
been  shown  to  degrade  in  senescing 
com  plants.  Oral  exposure,  at  very  low 
levels,  may  occur  from  ingestion  of 
processed  corn  products;  however, 
Dekalb  believes  that  the  lack  of 
mammalian  toxicity,  and  the 
digestibility  of  the  protein  have  been 
demonstrated. 

E.  Cumulative  Exposure 

Dekalb  believes  that  consideration  of 
a  common  mode  of  toxicity  is  not 
appropriate  given  that  there  is  no 
indication  of  mammalian  toxicity  of 
PAT  protein  and  no  information  that 
indicates  that  toxic  effects  would  be 
cumulative  with  any  other  compounds. 
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F.  Safety  Determination 

1.  U.S.  population  in  general.  Dekalb 
believes  that  the  lack  of  acute  toxicity 
and  the  rapid  digestibility  of  PAT 
protein  provide  evidence  for  the  lack  of 
toxicity  and  allergenicty  and  support  an 
exemption  from  the  requirement  for  a 
tolerance  for  PAT  protein. 

2.  Infants  and  children.  The  use  sites 
for  insect  protected  corn  containing 
PAT  protein  are  all  agricultural  for 
control  of  Lepidopteran  insects. 
Therefore,  nondietary  exposure  to 
infants  and  children  is  not  expected. 
Dekalb  believes  that  the  lack  of  toxicity 
of  PAT  protein  provides  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
dietary  exposure  to  residues  of  PAT. 

G.  Existing  Tolerances  or  Tolerance 
Exemptions 

An  exemption  from  the  requirement 
for  a  tolerance  was  granted  by  the  EPA 
for  "Plant-pesticide  Inert  Ingredient 
Phosphinothricin  Acetyltransferase 
(PAT)  and  the  Genetic  Material 
Necessary  for  Its  Production  (Plasmid 
Vector  pCIBP3064)  in  Com,"  Federal 
Register:  August  16,  1995,  (60  FR  42450: 
FRL-^971-2). 

III.  Administrative  Matters 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  document 
control  number  IPF-6601.  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Fridy,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  number  (PF-660] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-dcx:ket@epamail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 


use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Authority:  21  U.S.C.  346a. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping. 

Dated:  January  17,  1997. 

Flora  Chow, 

Acting  Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

[FR  Doc.  97-1754  Filed  1-23-97:  845  am) 

BILLING  CODE  ft56(V-50-F 


PF-693;  FRL-5583-8] 

Drexel  Chemical  Company;  Pesticide 
Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  is  a  summary  of 
a  pesticide  petition  proposing  the 
establishment  of  a  tolerance  for  residues 
of  diuron  in  or  on  the  edible  portions  of 
catfish.  The  summan,-  was  prepared  by 
the  petitioner,  Drexel  Chemical 
Company, 

DATES:  Comments,  identified  by  the 
docket  number  |PF-693l,  must  be 
received  on  or  before,  February  24, 
1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM#2.  1921 
Jefferson  Davis  Highway.  Ariinglon,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  bv  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  should  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encrvption. 
Comments  and  data  will  also  be 


accepted  on  disks  in  WordPerfect  in  5  1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
|PF-693|,  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depositan,'  Libraries. 
Additional  information  on  electronic 
submissions  may  be  found  t)elow  in  this 
document. 

Information  submitted  as  a  comment 
concerning  this  document  mav  be 
claimed  confidential  by  marking  anv 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  he  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phillip  V.  Errico.  Product  Manager  (PM) 
25.  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW,, 
Washington.  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  245.  CM#2,  1921  lefferson  Davis 
Highway.  Arlington,  VA,  (703)  305- 
6027;  e-mail: 
errico. phi  I  lip@epamail.epa.go\ 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petition  (PR)  6F4680 
from  Drexel  Chemical  Company.  FOB 
13327.  Memphis.  TN  38133-02'37, 
proposing  to  amend  40  CFR  180.106  by 
establishing  a  tolerance  for  residues  of 
the  herbicide  diuron  |3-(3.4- 
dichlorophenyl)-l.l-dimethylurea|  in  or 
on  the  raw  agricultural  commodity 
catfish  at  1  part  per  million  (ppm)  The 
proposed  analytical  method  is  gas 
chromatography  (GC)  with  a  nitrogen- 
phosphorous  deiector 

Pursuant  to  section  408(d)(A)(i)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCM.  21  U.S.C.  346ale),  as 
amended.  Drexel  Chemical  Company 
has  submitted  the  following  summary  of 
information,  data  and  arguments  in 
support  of  their  pesticide  petition.  The 
summary  was  prepared  by  Drexel 
Chemical  Company  and  EPA  has  not 
fully  evaluated  the  merits  of  the 
petition.  EPA  edited  the  summary  to 
clarify  that  the  conclusions  and 
arguments  were  the  petitioner's  and  not 
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necessarily  EPA's  and  to  remove  certain 
extraneous  material. 

I.  Petition  Summary 

A.  Residue  Chemistry 

1.  Analytical  method.  An  analviical 
method  is  available,  a  modified  form  of 
DuPont  Agricultural  Products  method 
#5470.  The  principle  of  the 
determination  is  the  hydrolysis  of 
diuron  and  its  metabolites  by  alkaline 
reflux  to  3.4-dichloroanaline  (3,4-DCA). 
followed  by  a  distillation  of  the  aniline 
into  an  acid  solution.  The  acid  distillate 
is  made  alkaline  with  concentrated  base 
and  subsequently  extracted  into  an 
organic  solvent  (hexane)  and  analyzed 
by  gas  chromatography  With  the 
modified  method,  recoveries  exceeded 
70%  and  the  limit  of  quantitation  (LCXJJ 
is  0.01  ^g/g. 

2.  Magnitude  of  the  residues.  Residue 
trials  were  conducted  in  contained 
catfish  ponds  on  a  30.  60  and  90-day 
treatment  schedule.  In  the  30-day 
treatment  schedule  pond,  diuron 
residues  in  catfish  fillet  were  between 
0.8  and  0.9  ppm  after  the  first  week  post 
treatment,  and  declined  to  0.2  ppm  after 
8  weeks  post  treatment.  Due  to  mortality 
from  Proliferative  Gill  Disease  (PGD),  no 
catfish  were  available  after  the  last 
treatment  day  for  residue  determination 
from  the  60-day  treatment  schedule 
pond.  Diuron  residues  in  catfish  fillet 
from  the  90— day  treatment  schedule 
pond  were  1.2  ppm  on  the  last  treatment 
day,  rose  slightly  to  1.4  ppm  by  day  7 
post  treatment,  and  declined  to  1.1  ppm 
by  day  28  post  treatment. 

Using  data  from  the  magnitude  of  the 
residue  study,  a  pharmacokinetic  model 
was  developed  that  allowed  the 
prediction  of  diuron  residues  in  catfish 
fillet  using  a  treatment  schedule  of 
applying  0.01  ppm  diuron  to  the  pond 
every  7  days  for  56  days.  Based  on  the 
model,  the  maximum  mean  fillet 
residue  from  this  treatment  schedule  is 
predicted  to  be  0.75  ppm. 

The  pheirmacokinetic  model  was 
validated  using  data  from  an  efficacy 
study.  Catfish  were  grown  in  ponds 
treated  with  0.01  ppm  diuron  every  7 
days.  Diuron  residues  in  catfish  fillet 
were  determined  after  113  days  of 
treatment.  The  analysis  found  mean 
fillet  residues  of  0.92  ppm.  The 
pharmacokinetic  model  predicted  day 
113  diuron  residues  in  catfish  fillet  of 
0.89  ppm.  This  excellent  agreement 
between  prediction  and  found  values 
demonstrates  the  utility  of  the  model. 

B.  Toxicological  Profile 

1   Acute  toxicity.  The  rat  acute  oral 
single  dose  LDw  is  3.5  g/kg.  The  rabbit 
acute  dermal  single  dose  LDw  is  greater 


than  2  g/kg  of  bodyweight.  The  rat  acute 
inhalation  LDso  is  less  than  2.5  mg  per 
.  Uter.  A  primary'  eye  irritation  study  in 
the  rabbit  shows  that  diuron  is 
moderately  irritating  to  the  unwashed 
eye  when  instilled  undiluted.  A  primary 
dermal  irritation  showed  that  diuron  is 
not  a  skin  irritant  when  applied 
undiluted.  A  skin  sensitization  study 
(Buehler)  in  the  guinea  pig  shows  that 
diuron  is  not  a  skin  sensitizer  when 
applied  undiluted. 

2.  Genotoxicity.  In  the  CHO/HGBRT 
assay  the  results  for  diuron  are  negative 
up  to  cytotoxic  levels  in  the  presence  of 
S9  activation  (0.75  mm)  and  in  the 
absence  of  S9  metabolic  activation  (1.25 
mm). 

For  the  in  vivo  cytogenic  study  in  rats, 
diuron  is  clastogenic  at  5,000  mg/kg,  the 
highest  dose  level  tested. 

For  the  in  vitro  unscheduled  DNA 
synthesis  assay  in  primary  rat 
hepatocytes.  diuron  is  negative  up  to  20 
mm,  the  highest  concentration  tested. 

Diuron  was  not  considered  to  be 
mutagenic  to  TA97,  TA98,  TAIOO  and 
TA1535  strains  of  Salmonella 
typhimurium  (Ames  Salmonella  plate     " 
assay)  either  with  or  without  metabolic 
activation  at  the  concentrations  tested  (- 
S9,  0.5,  1,  2.5,  5  and  10  ^g/plate;  S9,  10, 
25.  100  and  250  ug/plate). 

3.  Developmental  and  reproductive 
toxicity.  In  a  reproductive  toxicity  study 
in  the  rat,  the  no-observed  effect  level/ 
lowest  observed  effect  level  (NOEL/ 
LOEL)  for  parental/offspring  systemic 
toxicity  and  developmental  toxicity 
were  determined  to  be  250  and  1,750 
ppm  (16.9  and  120  mg/kg/day  for  males 
and  20.3  and  144  mg/kg/day  for 
females),  respectively,  based  on 
decreased  body  weight  gain  and  food 
consumption  in  both  sexes  and 
generations.  There  was  no  evidence  that 
diuron  affected  reproductive 
performance  in  the  rat. 

In  a  developmental  toxicity  study  in 
the  rat,  the  maternal  toxicity  NOEL/ 
LOEL  were  considered  to  be  16  and  80 
mg/kg/day,  respectively,  based  on 
reduction  in  body  weight  and  food 
consumption.  The  developmental 
toxicity  NOEL/LOEL  were  considered  to 
be  80  and  400  mg/kg/day,  respectively, 
based  on  statistically  significant 
increases  in  delayed  ossification  of  the 
vertebrae  and  stemebrae  and  decreased 
fetal  weights. 

In  a  developmental  toxicity  study  in 
rabbits,  the  NOEL/LOEL  maternal  ' 
toxicity  were  considered  to  be  10  and  50 
mg/kg/day,  respectively,  based  on 
decreased  trody  weight  and  food 
consumption.  There  was  no  evidence  of 
developmental  effects  in  the  study. 

4.  Subchronic  toxicity.  In  a  non- 
guideline  subchronic  (6-month)  oral 


toxicity  study  in  rats,  the  systemic 
NOEL  of  technical  diuron  was  sought. 
The  scope  of  the  study  was  primarily 
restricted  to  parameters  affecting  the 
erythrocytes.  Based  on  the  study 
findings,  the  systemic  NOEL  of  diuron 
could  not  be  determined,  since  some 
findings  were  judged  to  be  equivocal. 

5.  Chronic  toxicity/oncogenicity.  The 
chronic  rat  oral  toxicity  study  was 
acceptable  as  supplementary  data. 
However,  deficiencies  exist  in  the  study 
because  several  organs  were  not 
examined,  such  as  the  mammary  glands. 
No  NOEL  was  determined.  The  LOEL 
was  considered  to  be  25  ppm  (1.02  and 
1.69  mg/kg/day  for  males  and  females, 
respectively),  the  lowest  dose  level 
tested  in  this  study  based  on  increased 
erythrocyte  count  in  females,  increased 
hemosiderin  in  the  spleen,  increased 
spleen  weight,  bone  marrow  activation, 
increased  hematopoietic  marrow, 
decreased  fat  marrow,  and  thickened 
urinary  bladder  wall  in  males. 

The  chronic  oral  toxicity  study  in 
dogs  was  acceptable.  The  NOEL/LOEL 
in  the  study  vvere  considered  to  be  25 
and  125  pp'm  (1.88  and  9.33  mg/kg/day, 
respectively,  for  both  males  and 
females)  based  on  abnormal  blood 
pigments  in  the  blood. 

The  oncogenicity  phase  of  the 
combined  chronic  toxicity/oncogenicity 
study  in  rats  was  considered  to  be 
supplementary.  However,  deficiencies 
exist  in  the  study  because  several  organs 
were  not  examined,  such  as  the 
mammary  glands. 

The  oncogenicity  study  in  mice  was 
considered  to  be  acceptable.  The  NOEL/ 
LOEL  for  systemic  toxicity  were 
considered  to  be  250  ppm  (50.8  and  77.5 
mg/kg/day  for  males  and  females, 
respectively)  based  on  decreased  body 
weight  gain,  and  increased  spleen  and 
liver  weight  in  males,  elevated 
leucocyte  and  reticulocyte  counts,  mean 
corpuscular  volume  and  mean 
corpuscular  hemoglobin,  and  bilirubin 
values  in  both  sexes;  increased 
incidence  of  intracellular  pigments  in 
renal  tubules  in  females  and  in  the 
spleen  of  males  and  females;  increased 
incidence  of  hemosiderin  deposits  in 
liver  cells  in  males;  increased  incidence 
of  liver  single  cell  necrosis  and  cell 
mitosis  in  both  sexes;  increased 
incidence  of  enlarged  degenerative  cells 
in  females  and  of  hepatopathy  and 
Kupffer  cells  in  males;  increased 
incidence  of  urinary  bladder  edema  and 
epithehal  hyperplasia,  thickened 
mucosa  and  enlarged  uterine  horn  in 
females.  In  the  study,  a  statistically 
significant  increase  (14%,  <  0.01)  of 
ovarian  luteoma  was  noted  in  mice  of 
the  2,500  ppm  group  as  compared  to  the 
concurrent  controls  (6%).  This  value 
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was  higher  than  the  historical  control 
incidence  of  1.7%  for  ovarian  luteoma 
tumor.  Combined  ovarian  sex  cord 
tumors  were  also  increased.  Mammary 
gland  tumors  (adenocarcinoma  type  A 
and  B)  in  the  2,500  ppm  group  were 
statistically  significantly  higher  than  the 
concurrent  control  (12%,  p  <  0.05  vs. 
4%  in  the  concurrent  control)  and 
higher  than  the  historical  control  of 
3.3%. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure. — a.  Food.  A 
Registration  Eligibility  Document  (RED) 
for  diuron  is  not  scheduled  for 
completion  until  outstanding  data 
requirements  requested  by  the  EPA's 
Office  of  Pesticide  Programs 
Environmental  Fate  and  Effects  Division 
are  completed.  Therefore,  a  dietary 
exposure  assessment  using  anticipated 
residues  is  not  available.  In  the  absence 
of  a  dietary  exposure  assessment,  the 
petitioners  conducted  a  very 
conservative  exposure  assessment  with 
proposed  tolerance  level  residues 
(maximum  residues  permitted)  for  all 
crops  for  which  the  technical  registrants 
intend  to  provide  supporting  data.  The 
food,  "freshwater  finfish"  was  included 
with  an  anticipated  residue  level  of  0.75 
ppm,  to  represent  catfish  consumption. 

Since  freshwater  finfish  can  come 
from  a  number  of  sources,  including 
sport  fishing,  commercial  catch,  and 
aquaculture,  and  could  be  other  popular 
.finfish  species,  such  as  trout  or  tilapia, 
the  consumption  estimate  is  extremely 
conservative.  In  addition,  diuron  is 
applied  to  contained  ponds  used  in 
commercial  catfish  production  during  a 
2  to  4-month  period  in  the  summer  and 
fall.  However,  the  fish  are  harvested 
from  the  ponds  the  year  round.  Residue 
estimates  for  other  foods  were  adjusted 
to  reflect  the  percent  of  crop  treated, 
based  on  USDA  data. 

Exposure  estimates  were  compared  to 
a  Reference  Dose  (RfD)  of  0.003  mg/kg 
bwt/day  (mkd),  which  was 
recommended  by  the  RiD  Review 
Committee  at  their  September  26,  1996. 
meeting 

The  maximum  total  exposure  to  the 
U.  S.  population  for  all  uses  of  diuron, 
including  the  use  in  catfish  ponds,  is 
0.000593  mkd,  which  represents  19.8% 
of  the  RfD.  The  most  highly  exposed 
subgroup  of  the  U.  S.  population  was 
non-hispanic  other  than  black  or  white 
(e.g.,  asians),  which  had  a  total  exposure 
of  0.000787  mkd,  representing  26.6%  of 
the  RfD. 

Exposure  to  all  infants  was  0.001537 
mkd  (51.2%  of  the  RfD),  and  exposure 
to  non-nursing  infants  less  than  a  year 
old  was  0.000675  mkd  (63.3%  of  the 
RfD).  Exposure  to  children  from  1  to  6 
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years  old  was  0.001386  (46.2%  of  the 
RfD),  and  exposure  to  children  7  to  12 
years  old  was  0.000795  mkd  (26.5%  of 
the  RfD).  Exposure  to  females  of 
childbearing  age  (13  to  50  years  of  age) 
was  0.000435  mkd  (14.5%'of  the  RfD). 

b.  Drinking  water.  Data  concerning 
potential  exposure  through  drinking 
water  is  not  available.  The  proposed  use 
in  catfish  ponds  is  not  expected  to  add 
potential  exposure  to  drinking  water. 
Contained  catfish  ponds  are  drained  for 
levee  repair  every  5  to  10  years.  The 
water  is  returned  to  the  pond  to  the 
greatest  extent  possible  after  the  repair. 
In  some  cases,  the  water  may  be 
released  to  a  ditch  or  a  stream.  Because 
market  catfish  are  harvested  from  the 
ponds  year  round  as  the  catfish  in  a 
pond  reach  marketable  size,  the  repair 
work  is  not  seasonal,  but  completed  on 
a  staggered  basis,  and  does  not 
necessarily  occur  during  the  time  of 
year  when  diuron  may  be  applied  to  the 
pond  waters.  Diuron  is  moderately 
toxic,  there  have  been  detections  in 
groundwater,  and  it  has  low  to 
intermediate  mobihty  in  fine  to  coarse 
textured  soils  and  freshwater  sediment 
(according  to  the  Diuron  Environmental 
Fate  Profile  completed  for  the  US.  EPA 
by  Dynamac.  dated  June  10,  1982,  pp 
37—49).  Based  on  these  three  factors,  a 
conservative  10%  of  exposure  has  been 
reserved  for  drinking  water. 

2.  Non-dietary  exposure.  Diuron  is  not 
expected  to  be  used  in  residential 
settings.  However,  some  registered 
product  labels  include  uses,  while  not 
intended  for  residential  use,  could 
conceivably  result  in  residential 
exposure.  These  uses  include 
application  to  ornamentals,  use  as  a 
wood  preservative  (algicide  in  boat 
paints),  or  application  to  turf.  A 
conservative  5%  of  the  total  exposure 
has  been  reserved  to  account  for  the 
uses  which  could  potentially  result  in 
residential  or  lawn  use. 

D.  Cumulative  Effects 

Linuron  is  the  only  chemical, 
registered  in  the  United  States  as  a 
pesticide,  which  is  chemically  similar  to 
diuron.  Despite  the  structural  similarity, 
based  on  publicly  available  information, 
some  of  their  toxicological  activities 
differ  significantly.  In  the 
carcinogenicity  studies,  mice  treated 
with  2,500  ppm  diuron  developed 
mammary  adenocarcinomas  and  ovarian 
luteomas.  Rats  treated  with  2,500  ppm 
diuron  developed  urinarv  bladder 
carcinomas.  Mammary  glands  were  not 
evaluated  in  this  study.  For  linuron, 
mice  in  the  carcinogenicity  study 
developed  hepatocellular  adenomas. 
Rats  developed  testicular  carcinomas 
which  were  not  hormone  dependant. 


The  carcinogen  classification  of  diuron 
is  ciurently  under  review.  Linuron  is 
considered  a  Group  C  carcinogen 
(without  Q*)  Non-tumor  lesions  in  rats 
administered  diuron  included  anemia 
and  an  increased  reticulocyte  count.  In 
the  chronic  linuron  study,  there  was  a 
decrease  in  the  reticulocyte  count. 

Based  on  these  considerations,  there 
is  insufficient  evidence  to  determine  if 
cumulative  toxicity  will  occur 

E.  Safety  Determination 

1.  U.  S.  population.  Maximum 
exposure  to  the  U.  S.  population 
resulting  from  the  use  of  diuron. 
including  the  use  in  catfish  ponds,  is 
not  expected  to  exceed  0.000593  mkd, 
representing  19.8%  of  the  RfD  After 
adding  10%  for  potential  drinkmg  water 
and  5%  for  potential  residential/lawn 
exposure,  the  total  exposure  represents 
only  34.8%  of  the  RfD,  Therefore,  there 
is  a  reasonable  certainty  of  no  harm 
resulting  from  aggregate  exposure  of 
diuron  to  the  general  population. 

2.  Infants  and  chilaren.  Maximum 
exposure  to  the  most  highly  exposed 
infants  and  children  subgroup,  non- 
nursing  infants  less  than  a  year  old,  is 
not  expected  to  exceed  0.001900  mkd, 
which  represents  63.3%  of  the  RfD 
.\fter  adding  10°^  'or  potential  drinking 
water  exposure,  and  5%  for  potential 
residential/lawn  exposure,  the  total 
exposure  to  this  subgroup  represents 
only  78.3%  of  the  RfD.  Therefore,  there 
is  a  reasonable  certainty  of  no  harm 
resulting  from  aggregate  exposure  of 
diuron  to  infants  and  children. 

These  results  represent  ver>- 
conservative  consumption  and  residue 
levels.  An  exposure  estimate  based  on 
anticipated  residues  for  all  foods,  and 
consumption  of  farm-raised  catfish  only. 
would  result  in  a  greatly  diminished 
risk. 

F.  International  Tolerances 

A  maximum  residue  level  has  not 
been  established  for  diuron  by  the 
Codex  Alimentarius  Commission. 

II.  Public  Record 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  control  number. 
[PF-6931. 

A  record  has  been  estabUshed  for  this 
notice  of  filing  under  docket  control 
number  [PF-€93]  (including  comments 
and  data  submitted  electronicallv  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
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Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket®epainail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above,  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  to 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  notice  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  rulemaking 
record  is  the  paper  record  maintained  at 
the  address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  p)ests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  16. 1997 

Stephen  L.  lohnson. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs 

[FR  Doc.  97-1751  Filed  1-23-97:  8:45  am] 
BILUNO  COOE  t6M-60-F 

[PF-685;  FRL-557&-3] 

Mycogen  Corporation;  Pesticide 
Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  aimounces  the 
filing  of  a  f)esticide  petition  proposing 
a  regulation  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  the  pesticide  pelargonic  acid 
on  all  raw  agricultural  commodities. 
This  notice  includes  a  summary  of  the 
petition  that  was  prepared  by  the 
petitioner,  Mycogen  Corporation. 
DATES:  Comments,  identified  by  the 
docket  control  number  [PF-685 1.  must 
be  received  by  EPA  on  or  before 
February  24.  1997 


ADDRESSES:  By  mail,  submit  written 
comments  to:  Pubhc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  {7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
lPF-6851.  No  "Confidential  Business 
Information"  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  of  filing  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  Unit  II.  of 
this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
pari  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  5th  Floor,  CS  #1,  2805 
Jefferson  Davis  Highway,  Arlington,  VA, 
703-308-8715;  e-mail: 
mendelsohn.michael@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petition  (PP)  6F4625 
from  Mycogen  Corporation.  4980  Carroll 
r>anyon  Road,  San  Diego,  CA  92121.  The 
petition  proposes,  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
to  amend  40  CFR  part  180  by 
estabhshing  an  exemption  from  the 


requirement  of  a  tolerance  for  residues 
of  pelargonic  acid  on  all  raw 
agricultural  commodities.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

Mycogen  has  stated  that  an  analytical 
method  for  the  detection  and 
measurement  of  pelargonic  acid 
residues  is  not  necessary  to  protect  the 
public  health  and  environment.  They 
state  that  the  natural  occurrence  of 
pelargonic  acid  in  our  food  supply  and 
environment,  and  the  rapid  metabolism 
and  degradation  of  pelargonic  acid  to 
backgroimd  levels  in  humans,  plants 
and  soil,  eliminate  the  need  to  quantify 
pelargonic  acid  residues. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act,  Mycogen 
included  in  the  petition  a  summary  of 
the  petition  and  authorization  for  the 
summary  to  be  published  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  summary  represents  the 
views  of  Mycogen;  EPA,  as  mentioned 
above,  is  in  the  process  of  evaluating  the 
petition.  As  required  by  section 
408(d)(3)  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing.  EPA 
may  have  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 

I.  Petition  Summary 

This  unit  summarizes  information 
cited  by  Mycogen  to  support  the 
proposed  tolerance. 

A.  Pelargonic  Acid  Uses 

Pelargonic  acid  is  currently  used  as 
the  active  ingredient  in  two  unique 
pesticide  products.  First,  it  is  used  as  a 
contact,  non-selective,  broadspectrum, 
foliar-applied  herbicide.  As  the  active 
ingredient  in  Scythe*  Herbicide  (EPA 
Reg.  No.  53219-7),  registered  by  EPA  for 
non-crop  uses  on  April  7,  1994, 
pelargonic  acid  will  only  control 
actively  growing  emerged  green 
vegetation.  Pelargonic  acid  provides 
bumdown  of  both  annual  and  perennial 
broadleaf  and  grass  weeds,  as  well  as 
most  mosses  and  other  cryptogams.  The 
spray  quickly  penetrates  plant  tissue 
and  disrupts  normal  cell  membrane 
permeability  and  cellular  physiology. 
The  disruption  of  the  cell  membrane 
results  in  cell  leakage  and  death  of  all 
contacted  tissue.  The  product  does  not 
translocate,  and  it  will  bum  only  those 
plant  parts  that  make  contact  with  spray 
solution.  Scythe  provides  no  residual 


"itton 


VaAara\    Sooietar    /    Vnl     R7     Mn     1  f.    /    FriHav     Tflnnarv    94     1 QQ7    /    Mntirps 


Federal  Register  /  Vol.  62.  No.  16  /  Friday.  January  24.  1997  /  Notices 


3689 


weed  control;  therefore,  repeat 
treatments  may  be  necessary  for  new 
plants  emerging  from  seed  or  regrowth 
of  treated  vegetation. 

Scythe  Herbicide  contains  as  the 
active  ingredient  57  percent  pelargonic 
acid  and  3  percent  related  fatty  acids  (O, 
-  C12).  One  gallon  of  Scythe  contains  4.2 
pounds  (lbs)  of  pelargonic  acid.  The 
application  rate  will  range  from  3 
percent  to  10  percent  v/v  delivered  at  75 
to  200  gallons  of  spray  solution  per  acre 
through  boom,  hand-held,  or  high 
volume  equipment.  Therefore,  the  rate 
of  use  of  pelargonic  acid  will  be  9.45  lbs 
to  84  lbs  per  acre.  Combinations  with 
selected  products  may  further  reduce 
the  application  rate  to  a  low  0.78  lbs  to 
2.1  lbs  per  acre  (0.25  percent  solution  in 
75  or  200  gallons  spray  per  acre). 

Second,  pelargonic  acid  is  used  as  a 
firuit  blossom  thinner  that  promotes 
return  bloom  (annual  bearing)  and 
increased  fruit  size  and  quahty  in  apple 
and  pear.  Thinex®  Blossom  Thinner 
(EPA  Reg.  No.  53219-11)  was  registered 
as  a  biochemical  pesticide  due  to  the 
natural  occurrence  of  pelargonic  acid, 
the  low  use  rates  and  the  unique  non- 
toxic mode  of  action.  Thinex  works  on 
contact  by  damaging  the  stigma  or 
female  flower  part  of  the  blossom,  thus 
preventing  pollination  of  a  certain 
percentage  of  flowers.  A  blossom  that 
has  already  been  fertilized  at  the  time  of 
application  will  be  undamaged  by 
Thinex.  No  more  than  2  applications  per 
year  are  made.  On  February  14,  1996, 
pelargonic  acid  was  exempt  under  40 
CFR  180.1159  from  the  requirement  of 
a  tolerance  when  used  as  a  blossom 
thinning  agent  on  apple  and  pear. 

Thinex  Blossom  Thinner  contains  as 
the  active  ingredient  57  percent 
pelargonic  acid  and  3  percent  related 
fatty  acids  (Ct  -  C12).  The  application 
rate  as  a  blossom  thinner  ranges  from 
0.5  pints  to  4  pints  of  product  to  make 
100  gallons  of  spray  solution.  One 
hundred  to  400  gallons  of  spray  solution 
per  acre  may  be  used.  Therefore,  the  rate 
of  use  of  pelargonic  acid  as  a  blossom 
thinning  agent  ranges  from  a  low  0.26 
lbs  to  a  high  8.4  lbs  per  acre. 


B.  Product  Identity/Chemistry 

Pelargonic  acid  (CgHnCOOH),  a  nine- 
carbon  straight-chain  fatty  acid 
commonly  referred  to  as  nonanoic  acid, 
is  a  naturally-occujTing  fatty  acid  found 
in  the  environment  and  in  our  food 
supply. 

Pelargonic  acid  has  been  found  to 
occur  naturally  in  low  concentrations  in 
soil.  The  degradation  of  pelargonic  acid 
applied  to  soil  occurs  very  rapidly  by 
microbial  means,  not  through  hydrolysis 
or  photolysis.  Degradation  occurs  under 
aerobic  conditions  with  beta-oxidation 


being  the  principal  pathwav  of 
metabolism. 

Pelargonic  acid  has  been  shown  to 
occur  naturally  in  our  food  supply.  For 
example,  it  has  been  identified  in' 
grapes,  cheese  and  milk  at  levels  from 
10  parts  per  million  (ppm)  to  400  ppm. 
Some  literature  references  cite  its 
natural  occurrence  in  soybeans  (trace 
levels),  oranges  (130  ppm),  beans  (trace 
levels),  tobacco  (0.27  ppm)  and  potatoes 
(1.18  ppm).  hi  a  cross-section  of  apple 
varieties  analyzed  by  Mycogen, 
pelargonic  acid  was  found  at  levels  from 
20  parts  per  billion  (ppb)  to  320  ppb. 

Fatty  acids,  including  pelargonic  acid, 
are  metabolized  in  mammalian  systems 
to  produce  energy.  The  oxidative 
degradation  of  fatty  acids  is  a  central 
metabolic  pathway  in  humans,  animals 
and  plants.  Fatty  acids  of  varymg  chain 
lengths  are  metabolized  into  two-carbon 
fragments  through  a  sequence  of 
enzyme-catalyzed  reactions.  The 
metabolic  products  are  then 
incorporated  into  fats,  carbohydrates 
and  amino  acids. 

The  magnitude  of  pelargonic  acid 
residues  from  apphcations  of  Scythe 
Herbicide  anticipated  at  time  of  har\est 
will  be  insignificant  beyond  naturally- 
occurring  levels  and  to  normal  dietary 
exposure.  Applications  of  Scythe 
Herbicide  vdll  not  directly  contact 
desirable  food  commodities  since 
exposure  will  be  intentionally  avoided 
by  the  grower  because  crop  damage  may 
result.  Any  residues  of  pelargonic  acid 
on  food  commodities  will  only  occur  as 
a  result  of  spray  drifl,  thus  minimizing 
residues  of  pelargonic  acid  on  the  food 
commodity. 

An  analytical  method  for  detecting 
and  measuring  the  levels  of  pelargonic 
acid  residue  is  not  necessary  to  protect 
the  public  health  and  environment.  The 
natural  occurrence  of  pelargonic  acid  in 
our  food  supply  and  environment,  and 
the  rapid  metabohsm  and  degradation  of 
pelargonic  acid  to  background  levels  in 
humans,  plants  and  soil,  ehminate  the 
need  to  quantify  pelargonic  acid  residue 
from  applications  as  a  herbicide  or  a 
blossom  thinner. 

C.  Mammalian  ToxicologicaJ  Profile 

Mycogen  has  submitted  to  EPA  a 
comprehensive  toxicology  data  package 
and  referenced  several  published 
articles  concluding  that  residues  of 
pelargonic  acid  will  be  safe  to  human 
health. 

Although  a  significant  concentration 
of  pelargonic  acid  can  be  irritating  to 
eyes  and  skin,  toxicology  data  confirms 
that  exposure  to  residues  of  pelargonic 
acid  beyond  naturally  occurring 
background  levels  will  be  practically 
non-toxic  to  human  health.  The 


following  mammalian  toxicity  studies 
have  been  conducted  to  support  the 
tolerance  exemption  for  residues  of 
pelargonic  acid; 
Acute  Oral  LDw     >5000  mg/kg 
.^cute  Dermal  LDx>;     >2000  mg/kg 
Acute  Inhalation  LCjo:     >1  244  mg/L 
Dermal  Irrilation  (Rat):     Severely  Irritating 
Eye  Irritation  (Rabbit):     Severely  Irritatmg 
Skin  Sensitization  (Guinea  Pig)     Not 
sensitizing 

A  range  finding  test  to  determine 
dosing  concentrations  for  a  90-Day  Rat 
Oral  Toxicity  study  produced  no 
adverse  effects  from  pelargonic  acid  at 
any  dose  level  for  3  weeks,  including 
the  highest  dose  of  20.000  ppm  (2 
percent),  or  1,834  mg/kg/day.  for  a 
period  of  2  weeks. 

A  developmental  toxicity  screen 
study  in  rats  produced  a  NOEL  of  1.500 
mg/kg/day  (only  dose  tested).  Pelargonic 
acid  was  tested  at  one  dose 
administered  by  gavage  in  com  oil  to  22 
CD  rats  (20  pregnant)  on  days  6  through 
15  of  gestation.  No  evidence  of  maternal 
or  developmental  toxicity  was  seen. 
A  chronic  dermal  toxicity  study  in 
mice  resulted  in  no  evidence  of  severe 
dermal  or  systemic  toxicity.  Fifty  mice 
were  treated  twice- weekly  with  50  mg 
doses  of  undiluted  pelargonic  acid  for 
80  weeks.  Histopathology  revealed  no 
tumors  of  the  skin  or  the  internal 
organs 

A  gene  mutation  assay  in  mouse 
lymphoma  cells  (L5178Y  TK  <plus- 
minus>)  concluded  that  pelargonic  acid 
was  negative  for  inducing  mutations 
without  metabolic  activation,  and  was 
considered  weakly  positive  for  inducing 
mutations  at  the  TK  locus  of  culture 
mouse  (L5178Y  TK  <plus-minus>)  cells 
in  the  presence  of  S9-induced  metabolic 
activation.  Mutations  were  induced  at 
levels  greater  than  or  equal  to  50  mg/ml. 
However,  this  occurred  in  the  presence 
of  increasing  moderate-to-severe 
cytotoxicity  and  small  colony 
development  and  may  reflect  gross 
chromosomal  changes  or  damage  rather 
than  actual  mutational  changes  within 
the  TK  gene  locus. 

In  an  in-\ivo  mouse  micronucleus 
assay,  groups  of  ICR  mice  (15/sex/dose) 
were  admmistered  single  oral  doses  of 
1.250,  2,500,  or  5,000  mg/kg  pelargonic 
acid.  The  bone  marrow  cells  were 
har\'ested  24,  48,  and  72  hours  post- 
treatment.  No  significant  increases  in 
the  frequency  of  micronucleated 
polychromatic  erythrocytes  (PCEs)  were 
observed  in  either  sex  at  anv  dose,  thus, 
pelargonic  acid  was  negative  in  the 
micronucleus  assay. 

A  reverse  gene  mutation  assay  (Ames 
Test)  concluded  that  pelargonic  acid 
was  not  mutagenic  under  the  conditions 
of  the  study. 
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D.  Aggregate  Exposure 

Pelargonic  acid  is  a  naturally- 
occurring  fatty  acid  found  in  our  food 
supply.  Mycogen  Corporation  has 
estimated  the  potential  worst  case 
dietary  exposure  of  pelargonic  acid 
beyond  existing  natural  background 
levels  after  an  application  of  Scythe 
Herbicide  between  grape  vine  rows.  The 
commodity  grape  was  selected  because 
the  use  of  Scythe  Herbicide  between 
grape  vine  rows  is  a  representative  and 
major  use  pwttem  intended  for  the 
product.  In  an  effort  to  make  a  worst 
case  scenario  for  residue  calculations, 
Mycogen  has  suggested  a  10  percent 
deposition  on  the  crop,  even  though 
such  a  drift  rate  will  be  intentionally 
avoided  by  the  grower  because  crop 
damage  may  result.  Drift  deposition 
would  likely  be  less  than  1  percent  of 
apphed  spray  volume. 

The  worst  case  human  daily 
consumption  level  of  pelargonic  acid 
from  treated  grapes  has  been  estimated 
to  be  0.397  mg/kg/day.  This  exposure 
dose  after  applications  of  Scythe 
Herbicide  must  be  compared  to  the 
highest  dose  level  tested  in  the  dietary 
range-finding  toxicology  study  In  this 
study,  a  daily  feeding  dose  of  1.834  mg/ 
kg/ day  (20,000  ppm)  did  not  produce 
any  signs  of  toxicity  or  abnormalities  for 
a  period  of  2  weeks. 

Exposure  to  drinking  water  will  be 
minimal.  Scythe  Herbicide  will  not  be 
applied  directly  to  water.  The  proposed 
label  includes  applications  to  dry 
ditches,  dry  canals,  ditch  banks,  and  for 
use  above  the  water  line  or  after  draw- 
down of  agricultural  irrigation  water 
and  ditch  systems,  industrial  ponds  and 
disposal  systems,  and  impounded  water 
areas.  Taking  potential  spray  drift  into 
consideration,  the  rapid  degradation  of 
pelargonic  acid  to  naturally-occurring 
background  levels  in  our  environment 
will  mitigate  the  exposure  of  residues  to 
drinking  water  to  insignificant  amounts. 
In  addition,  the  degradation  of 
pelargonic  acid  will  ensure  that  no 
contamination  to  groundwater  will 
occur 

If  residues  of  pelargonic  acid  do  occur 
in  food  or  in  drinking  water, 
information  on  the  metabohsm  of  fatty 
acids  in  the  body  confirms  that  residues 
of  pelargonic  acid  would  present 
minimal  risk  to  humans.  Fatty  acids  are 
digested  in  mammalian  systems  through 
normal  metaboUc  pathways.  While 
pelargonic  acid  is  not  as  widespread  in 
our  diet  as  other  fatty  acids,  the  only 
difference  is  that  most  dietary  fatty 
acids  have  even-numbered  carbon 
chains  and  are  ingested  initially  in  the 
form  of  triglycerides.  It  is  likely  that 
pelargonic  acid,  when  it  is  absorbed 


from  the  gastrointestinal  tract  into  the 
blood,  would  be  treated  Uttle  differently 
from  the  free  fatty  acids  released  from 
adipose  tissue. 

Non-dietary  exposure  of  pelargonic 
acid  will  be  mitigated  through  the  use 
of  proper  personal  protective 
equipment.  For  non-occupational  uses 
or  exposure  to  sites  not  associated  with 
food  or  drinking  water,  data  on  the 
natural  occurrence  and  rapid 
microbiological  degradation  of 
pelargonic  acid  in  the  environment 
confirms  that  exposure  will  be  minimal. 
EPA  has  waived  all  environmental  fate 
data  requirements  for  the  current 
registration  of  Scythe  Herbicide. 

E.  Cumulative  Exposure 

No  cumulative  exposure  through 
other  pesticides  and  substances  with 
common  mode  of  toxicity  is  expected. 
Pelargonic  acid  has  a  unique  mode  of 
action.  Residues  will  not  increase  or 
sustain  as  a  result  of  exposure  to  other 
materials.  Pelargonic  acid  will  degrade 
by  microbial  action  to  background  levels 
over  a  period  of  24  -  48  hours  regardless 
of  contact  with  substances  either 
through  pesticide  tank  mixing  or 
exposure  to  other  chemical  residues  in 
the  environment.  Normal  use  patterns 
will  not  lead  to  accumulation  of 
pelargonic  acid  in  the  environment. 

F.  Safety  Determination 

Mycogen  believes  that  the  use  of 
pelargonic  acid  as  a  naturally-occurring, 
lower  toxicity,  environmentally 
compatible  material  fits  with  EPA's 
objective  to  register  reduced  risk 
pesticides.  The  common  dietary  intake 
of  the  U.S.  population  includes  low 
concentrations  of  naturally-occurring 
fatty  acids,  including  pelargonic  acid. 
The  rapid  environmental  breakdown  of 
pelargonic  acid  will  significantly 
decrease  any  residues  as  a  result  of 
applications  from  Scythe  Herbicide. 
Mycogen  believes  that  under  worst  case 
exposure  calculations,  and  based  on 
established  toxicology  data,  any 
increased  levels  of  pelargonic  acid  will 
present  no  adverse  effects  to  the 
consumer 

Mycogen  believes  that  a 
determination  of  safety  for  infants  and 
children  can  be  made  due  to  the 
insignificant  exposure  expected  beyond 
naturally-occurring  background  levels, 
the  fact  that  fatty  acids  are  digested  in 
mammalian  systems  through  normal 
metabolic  pathways,  and  the  toxicology 
data  base  concludes  that  pelargonic  acid 
is  practically  non-toxic  when 
administered  orally  The  developmental 
to.xicity  screen  study  in  rats  produced  a 
NOEL  of  1.500  mg/kg/day  (only  dose 


tested],  and  no  evidence  of  maternal  or 
developmental  toxicity  was  seen. 

G.  Existing  Tolerances 

Pelargonic  acid  is  exempt  under  40 
CFR  180.1159  from  the  requirement  of 
a  tolerance  when  used  as  a  blossom 
thinning  agent  on  apple  and  pear. 
Pelargonic  acid  has  been  added  to  the 
Food  and  Drug  Administration's  hst  of 
approved  chemicals  that  may  be  safely 
used  in  washing  or  to  assist  in  the  lye 
peeling  of  fruits  and  vegetables  in 
concentrations  of  up  to  1  percent  {21 
CFR  173.315).  The  same  use  is  cleared 
by  the  United  States  Department  of 
Agriculture  under  the  USDA  List  of 
Authorized  Substances,  1990,  7  CFR 
5.14,  Fruit  &  Vegetable  Washing 
Compounds.  In  addition,  pelargonic 
acid  is  cleared  by  the  Food  and  Drug 
Administration  as  a  sanitizer  solution  to 
be  used  on  food-contact  articles  [21  CFR 
178.1010(b)  (42)1,  or  as  a  synthetic  food 
flavoring  agent  and  adjuvant  (21  CFR 
172.515). 

n.  Administrative  Matters 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  document  control 
number,  [PF-685].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  number 
(PF-685]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  pubhc  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
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comments  received  electronically  into 
printed,  paper  fonn  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  doci„nent. 

Authority:  21  U.S.C.  346a. 
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List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  16, 1997. 

Flora  Chow, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

(FR  Doc.  97-1753  Filed  1-23-97;  8:45  am] 
BILUNG  CODE  tS»0-SO-f 


[PF-689:  FRL-5582-7] 

Rhone-Poulenc  Ag  Company; 
Pesticide  Tolerance  Petition  Fiiing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
the  extension  of  the  temporary 
tolerances  for  the  combined  residues  of 
the  fungicide  iprodione  [3-(3,5- 
dichlorophenyl)-N-(l-methylethyl)-2.4- 
dioxo-1-imidazolidinecarboxamide],  its 
isomer  [3-(l-methylethyl)-N-(3.5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboxamide],  and  its 
metabolite  (3-(3,5-dichlorophenyl)-2,4- 
dioxo-l-imidazolidinecarboxamide] 
(CAS  Number  36734-19-7,  PC  Code 
109801)  in  or  on  the  raw  agricultural 
commodities  tangerines  and  tangelos  at 
3.0  ppm.  The  notice  includes  a 
summary  of  the  petition  prepared  by  the 
petitioner,  Rhone-Poulenc  Ag  Company. 
DATES:  Comments,  identified  by  the 
docket  control  number  [PF-689],  must 
be  received  on  or  before,  February  24, 
1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Crystal  Mall  #2,  Room 
1132, 1921  Jefferson  Davis  Highway, 
ArUngton,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 


electronic  mail  (e-mail)  to:  opp- 
docket@epamaiI.epa.  gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  [PF-689].  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  The  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  .Ml  wTitten 
comments  will  be  available  for  public 
inspection  in  Room  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch.  Product  Manager 
(PM  21).  Registration  Division  (7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2,  Room 
227,  1921  Jefferson  Davis  Highway. 
Arlington.  VA,  703-305-6226,  e-mail: 
welch.cormie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP 
3G4210)  fi-om  Rhone-Poulenc  Ag 
Company  (Rhone-Poulenc).  P.O.  Box 
12014,  T.W.  Alexander  Drive,  Research 
Triangle  Park.  NC  27709  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDC). 
21  U.S.C.  346(d),  to  extend  the 
temporary  tolerances  for  the  fungicide 
iprodione  (3-(3.5-dichlorophenyl)-N-(l- 
methylethyl)-2,4-dioxo-l- 
imidazolidinecarboxamide],  its  isomer 
(3-(l-methylethyl)-iV-(3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazohdinecarboxamide],  and  its 
metabohte  [3-(3,5-dichlorophenyl)-2,4- 
dioxo-l-imidazolidinecarboxamide]  in 
or  on  the  raw  agricultural  commodities 
tangerines  and  tangelos  at  3.0  ppm.  The 
current  temporary  tolerances  expire  on 


April  15.  1997.  EPA  has  determined  that 
the  f>etition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDC;  however. 
EPA  has  not  fully  evaluated  the 
sufficiency  of  the  submitted  data  at  this 
time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  As  required  by  section  408(d) 
of  the  FFDC,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (FQPA). 
Pub.  L.  104-170),  Rhone-Poulenc 
included  in  the  petition  a  summar\'  of 
the  petition  and  authorization  for  the 
summary'  to  be  published  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  summary'  represents  the 
views  of  Rhone-Poulenc.  EPA  is  in  the 
process  of  evaluating  the  petition.  As 
required  by  section  408(d)(3)  of  the 
FFDC,  EPA  is  including  the  summary-  as 
a  part  of  this  notice  of  filing  EPA  may 
have  made  minor  edits  to  the  summary- 
for  the  purpose  of  clarity. 

I.  Petition  Summary 

There  is  an  extensive  data  base 
supporting  the  registration  of  iprodione. 
All  the  studies  required  under  the 
reregistration  process  mandated  bv 
FIFRA  88  have  been  submitted.  Most  of 
these  studies  have  been  reviewed  bv  the 
Agency  and  accepted. 

The  temporary  tolerances  for 
iprodione  on  tangelos  and  tangerines  at 
3,0  ppm  are  considered  adequate  to 
cover  residues  resulting  from  the 
limited  use  of  iprodione  in  the  proposed 
experimental  use  program.  The 
tolerance  level  is  based  on  field  trial 
data  with  an  overall  mean  residue  of 
1.19  ppm  for  tangelos  and  tangerines. 
The  nature  of  the  residue  in  plants  is 
adequately  defined.  Plant  metabolism 
studies  have  been  reviewed  in 
connection  with  previous  petitions  for 
tolerances.  The  residues  of  concern  are 
iprodione.  its  isomer  RP  30228,  and  its 
metabolite  RP  32490.  The  Phase  IV 
Review  concluded  that  additional  plant 
metabolism  studies  are  not  needed. 

The  nature  of  the  residue  in  animals 
is  adequately  understood  considering 
the  limited  use  of  iprodione  on 
tangerines  and  tangelos  as  proposed  in 
the  experimental  use  permit  (EUP).  The 
residues  of  concern  in  animals  are 
iprodione.  its  isomer  RP  30228.  its 
metabolites  RP  32490  and  RP  36114. 
The  established  tolerances  for  iprodione 
and  its  metabolites  in  meat,  milk, 
poultr)',  and  eggs  are  adequate  to  cover 
secondary'  residues  in  animal 
commodities  resulting  from  the 
experimental  use  on  tangerines  and 
tangelos.  Citrus  feedstuff  theoretically 
accounts  only  for  a  maximum  of  20%  of 
beef  and  dairy  cattle  diet.  Citrus 
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feedstuff  is  not  fed  to  poultry  and  swine. 
Since  the  EUP  covers  only  a  maximum 
of  4,000  acres  which  represents  less 
than  0.4%  of  total  U.S.  bearing  citrus 
fruit  production  for  1996.  the  actual 
iprodione  contribution  to  the  diet  of 
livestock  is  not  significant. 

An  adequate  analytical  method.  ga« 
liquid  chromatography  using  an 
electron-capture  detector,  is  available  in 
the  Pesticide  Analytical  Manual,  Vol.  11, 
for  enforcement  purposes.  In  the  Phase 
IV  Review,  EPA  requested  that  a 
substitute  for  benzene  be  used  in  the 
method  of  analysis  used  in  new  crop 
field  trials.  In  response  to  this  request, 
Rhone-Poulenc  developed  a  common 
moiety  GC  method  with  a  0.05  ppm 
limit  of  quantitation  (LOQJ.  An 
Independent  Laboratory  Validation  for 
this  method  was  submitted. 

Iprodione  is  an  important  product  for 
growers  of  several  minor  crops.  These 
include  garlic,  ginseng,  Chinese 
mustard,  broccoli,  caneberries 
(blackberries,  loganberries,  and 
raspberries),  and  bushberries 
(blueberries,  currant,  elderberries, 
gooseberries,  and  huckleberries). 

There  are  no  Codex  tolerances  for 
iprodione  on  citrus  commodities. 

The  following  mammaHan  toxicity 
studies  have  been  conducted  to  support 
the  e.xtension  of  the  temporan.' 
tolerances  for  iprodione  on  tangerines 
and  tangelos. 

A.  Toxicological  Profile 

1.  Acute  toxicity.  A  complete  battery 
of  acute  toxicity  studies  for  iprodione 
were  completed.  Iprodione  has  low 
acute  toxicity.  The  acute  oral  toxicity 
study  in  the  rat  resulted  in  LDk>s  of 
3.629  mg/kg  and  4,468  mg/'kg  for 
females  and  the  combined  sexes, 
respectively.  The  acute  dermal  LDso  in 
both  rats  and  rabbits  is  >2,000  mg/kg. 
The  acute  inhalation  LCv.  for  a  4-hour 
exposure  to  rats  is  >5.16  mg/L.  No  skin 
or  eye  irritation  or  dermal  sensitization 
are  produced  by  iprodione  Based  on  the 
results  of  these  studies,  iprodione  was 
placed  in  toxicity  categorv  III. 

Conclusion.  Based  on  the  acute 
toxicity  data  cited  above,  Rhone- 
Poulenc  believes  that  iprodione  does 
not  pose  any  acute  dietary  risks. 

2.  Mutagenicity.  Mutagenicity  studies 
completed  include  Salmonella 
typhimunum  and  Eschenchia  coli 
reverse  mutation  (all  negative), 
induction  tests  with  Escherichia  coli  (all 
negative),  DN.^  repair  test  in 
Escherichia  coli  (negative),  DNA 
damage  in  Bacillus  subtilis  (positive). 
Rec  assay  in  Bacillus  subtilis  (negative), 
mutagenicity  in  Saccharomyces 
cereWs/op  D7  (negative),  forward 
mutation  in  CHO/HGPRT  assay 


(negative),  chromosome  aberrations  in 
CHO  cells  (negative),  sister  chromatid 
exchange  in  CHO  cells  (negative),  in 
vivo  micronucleus  test  (negative),  in 
vivo  host  mediated  assay  with 
Salmonella  typhimunum  G46  (negative) 
and  dominant  lethal  test  in  male  mice 
(negative). 

Conclusion.  Based  on  the  data  cited 
above,  Rhone-Poulenc  believes  that  the 
weight  of  evidence  indicates  that 
iprodione  does  not  pose  a  mutagenic 
hazard  to  humans. 

3.  Rat  metabolism.  '■*C-Iprodione  was 
absorbed  readily  from  the 
gastrointestinal  tract,  metabolized,  and 
excreted  by  rats  of  both  sexes  following 
single  low  [50  mg/kg]  and  high  [900  mg/ 
kg]  oral  doses  and  14  repeated  low  (50 
mg/kg]  doses.  Peak  blood  levels  were 
observed  at  4  and  2  hours,  respectively, 
in  low-dose  males  and  females  and  at  6 
hours  in  high-dose  rats  of  both  sexes. 
The  elimination  of  '■*€  from  the  blood 
was  slower  in  males  than  females.  There 
were  both  dose  and  sex-related 
differences  noted  in  absorption:  males 
absorbed  a  greater  percentage  of  the  low 
and  repeated  doses  than  females. 
Although  levels  of  '*C  were  found  in 
most  tissues  monitored,  thr  levels  were 
<0.5%  of  the  total  amount  administered. 
It  is  to  be  noted  that  the  testes  of  the 
low-dose  [50  mg/kg]  males  showed  no 
detectable  amount  of  '*C;  the  high  dose 
in  the  rat  chronic  toxicity/ 
carcinogenicity  study  where  testicular 
tumors  were  observed  was  69  mg/kg. 
The  primary  route  of  elimination  of  'MZ 
following  single  and  repeat  low-dose 
exposure  was  the  urine,  and  the  feces 
was  the  primary  route  following  high- 
dose  exposure.  Dealkylation  and 
cleavage  of  the  hydantoin  ring  were  the 
two  primary  steps  in  the  metabolism  of 
iprodione.  Hydroxylation  of  the  phenyl 
ring  and  oxidation  of  the  alkyl  chain 
also  occurred.  The  primary  metabolites 
recovereu  from  the  urine  [both  sexes] 
included  a  dealkylated  derivative  of 
iprodione  and  two  polar  but 
unidentified  compounds.  Males 
produced  larger  amounts  of  a  hydantoin 
ring-opened  metabolite  than  females, 
and  the  urine  of  the  females  contained 
a  higher  proportion  of  unchanged  parent 
compound  than  that  of  the  males. 
Several  urinary  metabolites  were  not 
identified.  The  feces  contained  much 
larger  amounts  of  unchanged  parent 
compound  than  the  urine,  which  the 
authors  suggested  was  unabsorbed 
iprodione  and  metabolites  or 
hydrolyzed  conjugates  of  absorbed 
material. 

In  another  single  oral  administration 
study  in  rats  using  50  mg/kg,  no  sex 
differences  were  apparent  in  the 
excretion  profile,  and  both  urinary 


elimination  [37%M/28%F|  and  fecal 
excretion  [56%M/50%F1  are  major 
routes  of  excretion.  The  metabolism  of 
iprodione  was  extensive  and 
characterized  by  the  large  number  of 
metabolites  formed.  In  the  urine,  RP 
36115,  RP  32490,  RP  36112,  RP  36119, 
and  RP  30228  were  either  confirmed  or 
indicated.  The  feces  contained  a  large 
proportion  of  parent  compound;  the 
major  fecal  metabolites  were  RP  36115. 
RP  36114,  RP  32490,  and  RP  30228.  A 
general  metabolic  pathway  for  iprodione 
in  the  rat  indicates  that 
biotransformation  results  in 
hydroxylation  of  the  aromatic  ring, 
degradation  of  the  isopropylcarbamoyl 
chain  and  rearrangement  followed  by 
cleavage  of  the  hydantoin  moiety. 
Additionally,  structural  isomers  of 
iprodione  resulting  from  molecular 
rearrangement,  as  well  as  intermediates 
in  the  pathway  were  detected. 

4.  Chronic  effect.  The  chronic  toxicity 
of  iprodione  has  been  extensively 
studied  in  three  species,  i.e.  dog,  rat, 
and  mouse: 

a.  Dog — i.  In  the  first  study, 
conducted  at  dose  levels  of  100,  600, 
and  3,600  ppm  a  clear  no  obser\'ed 
effect  level  (NOEL)  was  established  at 
100  ppm  (4.2  mg/kg/day).  The  lowest 
effect  level  (LEL)  was  set  at  600  ppm 
based  on  equivocal  effects  such  as 
decreased  prostate  weight  and  an 
increased  incidence  of  Heinz  bodies  in 
erythrocytes  in  males. 

li.  A  second  study  (MRID  00144391, 
41327001,  42211101),  conducted  at  dose 
levels  of  200,  300,  400,  and  600  ppm, 
was  performed  as  a  bridging  study  for 
EPA  in  order  to  establish  a  higher 
NOEL.  In  this  study  no  clear  indications 
of  any  toxicological  effects  were  noted. 
From  the  results  of  the  two 
complementary  studies,  a  conservative 
NOEL  of  400  ppm  (17.5  mg/kg/day  in 
males  and  18.4  mg/kg/day  in  females) 
and  a  LEL  of  600  ppm  (24.6  mg/kg/day 
in  males  and  26.4  mg/kg/day  in  females) 
based  on  depressed  blood  cell 
parameters  were  established. 

b.  Rat — i.  In  an  initial  study,  Charles 
River  outbred  CD  albino  rats  were  fed 
diets  containing  125,  250,  or  1,000  ppm 
(6.25,  12.5.  and  50  mg/kg/day)  of 
iprodione  technical  for  24  months.  In 
this  study,  the  NOEL  of  iprodione  in 
rats  was  observed  to  be  greater  than 
1,000  ppm  (i.e.  >50  mg/kg/day). 

ii.  In  a  repeat  study,  Sprague  Dawley 
rats  were  administered  150,  300,  or 
1,600  ppm  iprodione  technical  in  the 
diet  for  24  months.  The  NOEL  for 
chronic  toxicity  was  set  at  150  ppm 
(mean  intake  of  males  and  females  was 
7.25  mg/kg/day)  and  the  LEL  was  300 
ppm  (12.4  mg/kg/day  for  males  and  16.5 
mg/kg/day  for  females). 
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c.  Mouse — 1.  In  an  initial  study, 
Carworth  CF-1  outbred  albino  mice 
were  fed  diets  containing  200,  500. 
1,250  ppm  (28.6,  71,4,  and  178.6  mg/kg/ 
day)  of  iprodione  technical  for  18 
months.  In  this  study,  the  NOEL  of 
iprodione  in  mice  was  greater  than 
1,250  ppm  (i.e.  >178.6  mg/kg/day). 

ii.  In  a  repeat  study,  iprodione 
technical  was  administered  at  dietary 
concentrations  of  160,  800,  or  4,000 
ppm  to  CD-I  mice  for  99  weeks.  The 
NOEL  for  chronic  toxicity  was  set  at  160 
ppm  (23  mg/kg/day  for  males  and  27 
mg/kg/day  for  the  female']  and  the  LEL 
at  800  ppm  (115  mg/kg/day  for  males 
and  138  mg/kg/day  for  females). 

Conclusion.  The  chronic  reference 
dose  (RfD)  for  iprodione  is  0.0725  mg/ 
kg/day.  This  RfD  is  based  on  the  NOEL 
of  7.25  mg/kg/day  determined  from  the 
rat  combined  chronic  toxicity  and 
carcinogenicity  study.  An  uncertainty 
factor  of  100  has  been  included  in  the 
RfD  value  to  account  for  inter  and  inLra- 
species  variations. 

5.  Carcinogenicity — a.  Rat — i.  In  the 
initial  2-year  combined  toxicity/ 
carcinogenicity  study,  Charles  River 
outbred  CD  albino  rats  were  fed  diets 
containing  125,  250,  or  1,000  ppm  of 
iprodione  technical.  In  this  study,  no 
increase  in  neoplastic  lesions  were 
observed  at  any  of  the  treatment  levels. 
The  NOEL  for  oncogenicity  in  rats  was 
observed  to  be  greater  than  1 ,000  ppm 
(>50  mg/kg/day). 

ii.  In  the  repeat  study  conducted  with 
Sprague  Dawley  rats  administered  150, 
300,  or  1,600  ppm  iprodione  technical 
in  the  diet,  no  increase  in  tumor 
incidence  was  noted  at  interim  sacrifice. 
Microscopic  examination  of  animals 
found  dead,  sacrificed  in  extremis,  or 
killed  at  termination  after  104  weeks 
revealed  an  increased  incidence  of 
benign  interstitial  cell  tumors  in  rats 
treated  with  1,600  ppm  (29/60  animals) 
compared  with  controls  (3/60).  No 
increased  incidence  of  any  other  tumor 
type  was  recorded.  No  treatment-related 
neoplastic  lesions  were  observed  in  the 
150  or  300  ppm  treatment  groups.  The 
NOEL  for  oncogenicity  in  males  in  this 
study  was  300  ppm  (12.4  mg/kg/day) 
and  the  LEL  1,600  ppm  (69  mg/kg/day). 
There  was  no  indications  of 
oncogenicity  in  females  at  any  dose 
level. 

b.  Mouse — i.  In  the  initial  study. 
Carworth  CF-1  outbred  albino  mice 
were  fed  diets  containing  200,  500, 
1.250  ppm  of  iprodione  technical  for  18 
months.  In  this  study,  no  increase  in 
neoplastic  lesions  were  observed  at  any 
of  the  treatment  levels.  The  NOEL  for 
oncogenicity  in  mice  was  observed  to  be 
greater  than  1,250  ppm  (>178.6  mg/kg/ 
day). 


ii.  In  the  repeat  mouse  oncogenicity 
study,  iprodione  technical  was 
administered  at  dietary  concentrations 
of  0,  160,  800,  or  4,000  ppm  to  CD-I 
mice  for  99  weeks.  Microscopic 
examination  of  animals  found  dead, 
sacrificed  in  extremis,  or  killed  at 
termination  after  99  weeks  revealed  an 
increased  incidence  of  benign  and 
malignant  Uver  cell  timiors  in  both 
sexes.  A  slight  increase  in  the  incidence 
of  luteomas  in  the  ovaries  of  females 
was  also  noted  at  4,000  ppm.  No 
increased  incidence  of  any  other  tumor 
type  was  recorded.  No  treatment-related 
neoplastic  lesions  were  observed  in  the 
160  or  800  ppm  treatment  groups.  The 
NOEL  for  oncogenicity  in  this  study  was 
800  ppm  (115  mg/kg/day  in  males  and 
138  mg/kg/day  in  females)  and  the  LEL 
was  4.000  ppm  (604  mg/kg/day  in  males 
and  793  mg/kg/day  in  females). 

Discussion.  A  number  of  mechanistic 
studies  have  been  conducted  in  order  to 
elucidate  the  mechanism  of  testicular 
toxicity  and  carcinogenicity  in  the  rat 
and  hepatic  toxicity  and  carcinogenicity 
in  the  mouse. 

c.  Testicular  toxicity  and 
carcinogenicity  in  the  rat.  The  results  of 
recently  completed  mechanistic  studies 
have  further  elucidated  the  mechanism 
of  iprodione  testicular  toxicity.  The 
available  evidence  suggests  that  the 
primary  mode  of  action  of  iprodione  in 
the  testes  is  via  a  disruption  of 
testosterone  biosynthesis  in  the 
interstitial  cells.  The  resulting  reduction 
in  testosterone  secretion  may  lead  to  a 
compensatory  hyperplasia  in  order  to 
maintain  normal  hormonal  homeostasis. 
Tumors  may  then  develop  in  sensitive 
species,  such  as  the  rat,  due  to  the 
persistent  hyperplasia.  The  evidence 
supporting  such  a  mechanism  of  action 
can  be  summarized  as  follows: 

•  Iprodione  and  certain  metabolites 
(RP  36112  and  RP  36115)  have  been 
shown  to  inhibit  testosterone  secretion 
from  cultures  of  porcine  Leydig  cells. 
Recently,  it  has  been  demonstrated  that 
iprodione  inhibits  testosterone  synthesis 
and  release  from  rat  testicular  sections 
in  vitro. 

•  The  site  of  action  whereby  iprodione 
and  its  metabolites  (RP  361 12  and  RP 
36115)  appear  to  modulate  Leydig  cell 
steroidogenesis  has  recently  been 
identified  using  porcine  Leydig  cell 
cultures.  Iprodione  appears  to  act 
through  a  rapid,  reversible,  interaction 
with  cholesterol  and/ or  steroid 
hormones  at  the  level  of  some  transport 
proteins  and/or  steroidogenic  enzymes. 

•  Hormonal  perturbation  has  been 
observed  in  a  rat  in  vivo  study  with 
iprodione.  These  were  however  limited 
to  increases  in  LH  and  FSH  levels 
following  15  days  of  iprodione 


treatment  and  sUght  differences  in  the 
secretion  pattern  of  LH  and  testosterone 
following  30-days  of  treatment.  In  the 
same  study,  decreases  in  absolute  and 
relative  weights  of  total  accessory  sex 
organs  and  seminal  vesicles  (but  not  the 
prostate  or  epididvinides)  were  noted  at 
final  sacrifice.  By  contrast,  treatment 
with  fiutamide  induced  marked  and 
persistent  increases  in  plasma  levels  of 
testosterone,  estradiol,  LH  and  FSH  and 
these  were  associated  with  marked 
decreases  in  the  epididymides  and 
accessory  sex  organs  weights  (ventral 
prostate  and  seminal  vesicles). 

•  Data  from  subchronic  and  chronic 
toxicity  studies  show  that  several  major 
target  organs  (adrenals,  testicular  and 
ovarian  interstitial  cells)  are  tissues 
which  secrete  steroid  hormones. 

•  No  clear  evidence  of  competitive 
binding  to  the  androgen  receptor  was 
found  for  iprodione  or  its  major 
metabolites  (RP  32490.  RP  36114.  RP 
36118,  and  RP  36119).  Several  mino,' 
metabolites  did  exhibit  a  binding 
activity  close  to  the  reference  compound 
fiutamide  However,  it  is  generally 
accepted  that  the  anti-androgenic 
activity  of  fiutamide  is  due  to  its  major 
metabolite  hydroxyflutamide,  which 
binds  to  the  androgen  receptor  with  a 
greater  affinity  than  fiutamide  (Simard 
eta/.  1986). 

It  is  well  established  that  a  threshold 
can  be  expected  for  hormonally 
mediated  oncogenic  mechanisms.  In  the 
rat  chronic/oncogenicity  study.  Leydig 
cell  tumors  were  only  observed  at 
highly  toxic  dose  levels  which  were  at 
or  above  the  MIL)  (mean  body  weight 
gains  were  reduced  from  13.7%  to 
16.4%  between  weeks  0  to  12,  12  to  22. 
and  0  to  104  of  the  study  in  high  dose 
males)  and  clear  thresholds  exist  for 
both  non-neoplastic  lesions  and  tumors. 
In  addition,  the  cellular  effects  of 
iprodione  have  been  demonstrated  to  be 
reversible  since  the  inhibition  of 
testosterone  biosynthesis  in  porcine 
Leydig  cells  was  removed  following 
removal  of  the  iprodione  from  the  cell 
culture.  It  can  also  be  noted  that  the  rat 
app>ears  to  be  one  of  the  most  sensitive 
species  to  benign  interstitial  cell  tumors. 
They  are,  however,  a  very  uncommon 
tumor  type  in  humans.  It  is  e\-ident  that 
the  rat  is  much  more  sensitive  to 
chemical  insult  of  the  Leydig  cells  than 
is  man  and,  consequently,  that  humans 
are  at  less  risk  for  Leydig  cell  testicular 
tumors  than  rats.  This  implies  that  the 
threshold  dose  for  humans  would  be 
greater  than  for  rats  (See  C.  C.  Capen, 
Leydig  Cell  Tumors:  Pathology, 
Physiology,  and  Mechanistic 
Considerations  in  Rats.  The  Toxicology 
Forum,  1994  Annual  Summer  Meeting, 
p.  110). 
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d.  Hepatotoxicity  and  carcinogenicity 
in  male  and  female  mice.  In  the  mouse 
oncogenicity  study,  the  development  of 
hepatocellular  tumors  in  mice  appeared 
secondary  to  hepatic  toxicity  at  a  dose 
level  at  which  body  weight  gain  was 
severely  reduced  indicating  that  the 
MTD  was  probably  exceeded  (over  the 
duration  of  the  study,  weight  gain  was 
reduced  14%  and  11%  in  high  dose 
males  and  females  respectively.  During 
weeks  18  to  45.  weight  gain  was 
reduced  44%  and  47%,  respectively. 
This  severity  of  the  weight  gain 
decrement  is  compounded  by  the  fact 
that  the  livers  in  these  animals  weighed 
more  than  double  their  respective 
controls,  i.e..  the  weight  gain  decrement 
is  even  more  serious  than  the  body 
weights  alone  would  indicate).  The 
animals  at  the  highest  dose  level,  and  to 
a  lesser  extent,  the  mid-dose  group. 
exhibited  signs  of  liver  toxicity, 
including  increased  liver  weights, 
hepatocytic  hypertrophy,  enlarged 
eosinophilic  hepatocytes,  pigmented 
macrophages,  centrilobular  necrosis, 
amyloid  deposits,  and  statistically 
significant  increases  in  levels  of  the 
liver  enzymes  GPT  and  GOT  Clear 
NOELs  exist  for  these  effects.  In  a 
recently  completed  14-day  toxicity 
study  in  male  mice,  dose  levels  similar 
to  those  at  which  tumors  were  observed 
in  the  mouse  carcinogenicity  study 
induced  a  number  of  hepatic  changes 
including  the  induction  of  Cytochrome 
P450  isoenzvTnes  and  cellular 
proliferation. 

The  HED  Carcinogenicity  Peer  Review 
Committee  (CPRC)  met  in  1994  and 
determined  that  iprodione  should  be 
classified  a  group  B2  carcinogen.  The 
CPRC  recommended  that  a  low  dose 
quantitative  risk  assessment  for 
iprodione  be  estimated  from  the  benign 
rat  interstitial  cell  tumors  of  the  testes, 
and  also  from  the  mouse  male  and 
female  liver  tumors  separately.  It  is  the 
opinion  of  Rhone-Poulenc  that  the  B2 
classification  as  well  as  the  use  of  low 
dose  quantitative  risk  assessment  for 
iprodione  is  inappropriate. 

The  male  interstitial  cell  tumors  seen 
only  at  the  high  dose  in  the  lifetime  rat 
study  with  iprodione  were  due  to  a 
mode  of  action  with  a  clear  threshold. 
This  conclusion  is  based  on  the 
following  rationale:  (i)  The  tumors  were 
benign  and  only  observed  at  a  dose  level 
at  or  above  the  MTD.  (ii)  the 
mechanistic  lexicological  research 
designed  to  elucidate  the  biochemical 
mode  of  action,  and  (iii)  the  consensus 
of  scientific  experts  that  benign  Leydig 
cell  tumors  in  the  rat  are  not  useful 
predictors  of  human  disease.  Thus, 
because  the  mechanism  of  action  shows 
a  clear  threshold,  and  because  the 


potential  toxicological  hazard  has  no 
direct  relevance  for  human  health, 
Rhone-Poulenc  believes  that  the  dose 
response  assessment  for  the  benign 
interstitial  cell  effects  in  the  rat  testes 
should  rely  on  threshold,  non-linear, 
margin  of  exposure  procedures  and  not 
on  linear  low  dose  extrapolations. 

The  mouse  liver  tumors  also  arose 
from  a  toxicological  mechanism  having 
a  clear  threshold.  A  study  conducted  to 
elucidate  the  mode  of  action  of  the 
mouse  liver  tumorigenesis  has  been 
described  above.  The  relationship 
between  hormonally  active  compounds 
and  the  etiology  of  mouse  liver  cancer 
is  well  established.  Rhone-Poulenc 
therefore  contends  that  a  complete 
evaluation  of  the  carcinogenicity  issue 
indicates  that  iprodione  is  a  threshold 
carcinogen  acting  through  a  non- 
genotoxic  mechanism  of  toxicity.  The 
application  of  a  low  dose  quantitative 
risk  assessment  for  iprodione  is 
inappropriate.  Rhone-Poulenc  therefore 
recommends  the  use  of  an  uncertainty 
factor  approach  and  a  RfD  of  0.0725  mg/ 
kg/day 

6.  Teratology  rat — a.  The  embryo/fetal 
toxicity  and  teratogenicity  of  iprodione 
were  evaluated  in  Sprague-Dawley  rats 
at  oral  (gavage)  dose  levels  of  40,  90,  or 
200  mg/kg/day.  Iprodione  showed  no 
embryotoxicity  or  teratogenicity  at  any 
of  the  dose  levels  examined.  Although 
no  maternal  effects  were  detected  at  any 
treatment  level  in  the  definitive  study, 
dose  selection  was  justified  from  the 
pilot  study  in  which  maternal  toxicity 
was  noted  at  120  and  240  mg/kg/day.  In 
addition,  an  increase  in  the  average 
number  of  late  resorptions  per  litter  was 
observed  at  240  mg/kg/day.  A  clear  and 
conservative  developmental  and 
maternal  NOEL  was  observed  at  90  mg/ 
kg/day. 

b.  Rabbit.  The  embryo/fetal  toxicity 
and  teratogenicity  of  iprodione  were 
evaluated  in  rabbits  at  oral  (gavage)  dose 
levels  of  20,  60.  or  200  mg/kg/day.  No 
treatment-related  embryotoxicity  or 
teratogenicity  was  noted  at  doses  of  20 
or  60  mg/kg/day.  Even  though  iprodione 
at  200  mg/kg/day  was  too  maternally 
toxic  for  a  complete  teratologic 
evaluation,  no  malformations  were 
observed  in  the  fetuses  examined  from 
this  group.  The  developmental  NOEL 
was  60  mg/kg/day  and  the  maternal 
NOEL  was  20  mg/kg/day  based 
decreases  in  maternal  body  weight  gain. 

Conclusion.  Based  on  the  studies 
cited  above,  iprodione  is  not  a 
developmental  toxicant. 

7  Reproductive  effects.  In  a  multi- 
generation  study,  iprodione  was 
administered  to  male  and  female 
Sprague-Dawley  rats  via  dietary 
admixture  at  dose  levels  of  300.  1.000, 


or  2,000/3,000  ppm  (for  males  18.5. 
61.4,  and  154.8  mg/kg/day  and  for 
females  22.49,  76.2,  and  201.2  mg/kg/ 
day,  respectively).  It  was  necessary  to 
reduce  the  high  dose  from  3,000  to 
2,000  ppm  following  the  first  mating 
period  of  the  Fl  parents  owing  to 
excessive  toxicity.  No  effects  on 
reproductive  performance  were 
observed  at  any  of  the  treatment  levels. 
Parental  toxicity,  as  evidenced  by 
reduced  body  weight,  body  weight  gain 
and  food  consumption  was  observed  at 
dietary  levels  of  1.000  ppm  and  higher. 
Effects  on  pup  viability  and  pup  weight 
were  noted  at  2.000/3,000  ppm.  The 
NOELs  for  parental  and  offspring 
toxicity  were  300  ppm  and  1 ,000  ppm, 
respectively. 

Conclusion.  Based  on  the  study  cited 
above.  Rhone-Poulenc  believes  that 
iprodione  is  not  a  reproductive  toxicant. 

8.  Neurotoxicity.  Iprodione  does  not 
have  a  chemical  function  associated 
with  neurotoxicity.  No  neurotoxic 
symptoms  have  been  recorded  in  any 
to.xicity  study  conducted  with 
iprodione.  Iprodione  is  therefore  not 
considered  to  be  a  neurotoxin. 

B.  Aggregate  Exposure 

In  addition  to  dietary  exposure,  the 
FQPA  lists  three  potential  sources  of 
exposure  to  the  general  population  that 
must  be  addressed.  These  are  pesticides 
in  drinking  water,  exposure  from  non- 
occupational sources,  and  the  potential 
cumulative  effect  of  pesticides  with 
similar  toxicological  modes  of  action. 

1.  Drinking  water.  Iprodione,  applied 
according  to  labeled  use  and  good 
agricultural  management  practices,  is 
predicted  and  demonstrated  to  present 
no  significant,  if  any,  concentrations  in 
drinking  water  sources.  Iprodione's 
physical-chemical  properties  and  actual 
measured  environmental  concentrations 
in  field  dissipation/monitoring  studies 
provides  support  for  this  conclusion. 
There  is  no  established  Maximum 
Concentration  Level  or  Health  Advisory 
Level  for  iprodione  under  the  Safe 
Drinking  Water  Act. 

2.  Non-occupational  exposure 
discussion.  Iprodione  is  included  in  a 
number  of  formulations  used  for 
professional  treatment  of  golf-courses 
and  turf.  Posting  and  notification 
procedures  ensure  that  there  is  no 
exposure  to  the  general  public  either 
during  or  following  treatment. 

A  single  granular  formulation 
containing  low  quantities  of  iprodione 
(1.02%)  is  available  to  the  homeowner 
for  use  on  residential  ornamentals  and 
lawns.  Treatment  rates  (1.25  oz  a.i./ 
2,500  -  5,000  sq.  ft.)  and  the  number  of 
treatments  allowed  per  year  (2-3  max.) 
are  low.  Rhone-Poulenc  believes  that 
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this  minor  use  will  not  impact 
significantly  on  the  aggregate  exposure 
to  iprodione  since  it  represents  less  than 
4%  of  total  iprodione  use.  Two 
formulations  are  registered  for  home 
and  garden  use  but  they  have  not  been 
commercialized.  They  therefore  do  not 
need  to  be  included  in  the  aggregate 
exposure  risk  estimate  for  iprodione. 

Conclusion.  Rhone-Poulenc  does  not 
expect  that  the  ornamental  and  turf  uses 
add  significantly  to  the  aggregate 
exposure  for  iprodione;  thus,  dietary 
exposure  is  the  main  consideration  for 
risk  assessment  purposes. 

3.  Common  mechanism  of  action 
discussion.  Risk  assessment  based  on 
exposure  to  multiple  chemicals  is  not 
appropriate  for  the  following  reasons: 

•  Similar  toxicological  end-points 
may  be  induced  by  a  number  of 
different  mechanisms  of  action  that  are 
unlikely  to  be  additive. 

•  Toxicological  end-points  for  RfD 
setting  may  be  different  even  between 
chemicals  acting  via  a  common 
mechanism. 

•  Margins  between  NOELs  and  LELs 
may  be  large  and  variable  from  chemical 
to  chemical. 

•  Multiple  chemical  dietary  exposures 
are  low  and  infrequent. 

•  For  a  majority  of  chemicals 
insufficient  or  incomplete  data  is 
available  to  identify  a  common 
mechanism  of  action. 

However,  the  Agency  has  previously 
noted  both  structural  and  toxicological 
similarities  between  iprodione, 
procymidone.  and  vinclozolin.  There 
are  clear  differences  in  both  the  type 
and  magnitude  of  effects  observed  after 
exposure  to  iprodione  in  contrast  to 
vinclozolin  and  procymidone.  In  multi- 
generation  studies,  iprodione  had  no 
adverse  effects  on  reproductive 
performance,  fertility,  fecundity,  or  sex 
ratio,  even  at  dose  levels  that  induced 
dramatic  parental  toxicity.  However  in 
similar  types  of  studies,  procymidone 
induced  adverse  effects  on  fertility  and 
abnormalities  of  male  sex  organs  and 
vinclozolin  induced  infertility,  genital 
and  reproductive  tract  malformations 
and  pseudohermaphroditism  in  male 
rats. 

Vinclozolin  and  procymidone  are 
known  to  exert  their  endocrine  effects 
via  a  blockage  of  the  androgen  receptor 
in  a  similar  way  to  the  potent  anti- 
androgen  flutamide  (Hosokawa  et  al, 
1993a  and  1993b,  Kelce  et  a],  1994).  By 
contrast,  iprodione  has  poor  binding 
affinity  to  the  androgen  receptor  and  the 
primary  lesion  appears  to  be  a  blockage 
of  testosterone  biosynthesis  and 
secretion  in  a  similar  manner  to 
ketoconazole;  a  therapeutic  agent  that 
also  has  no  effects  on  fertility  or 


fecundity  (Heckman  et  al,  1992). 
Subsequently,  iprodione  only  appears  to 
induce  transient  changes  in  plasma 
hormone  levels  until  compensatory 
mechanisms  take  effect.  Consequently, 
iprodione  does  not  possess  the  potent 
anti-androgenic  activity  of  fiutamide  (or 
its  structural  analogs). 

Conclusion.  Therefore,  Rhone- 
Poulenc  believes  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time  since  there  are 
no  reliable  data  to  indicate  that  the  toxic 
effects  caused  by  iprodione  would  be 
cumulative  with  those  of  any  other 
compound.  Based  on  this  point,  Rhone- 
Poulenc  has  considered  onlv  the 
potential  risks  of  iprodione  in  its 
exposure  assessment. 

C.  Safety  Determination 

1.  DRES-U.S.  population-infants- 
children  (1-6  \rs  old).  According  to 
EPA's  Dietary  Risk  Evaluation  System 
(ORES)  chronic  analysis,  the  %  RfiD  falls 
within  a  safe  margin  even  when 
considering  tolerance  levels  and  100% 
crop  treated.  For  the  overall  U.S. 
population,  dietarv'  exposure  to 
iprodione  uses  0.353%  of  the  RfD  when 
using  Anticipated  Residue  Contribution 
(ARC)  or  54.22  %  of  the  RfD  when  using 
tolerance  levels.  Exposure  to  iprodione 
resulting  from  the  use  of  the  product  on 
tangelos  and  tangerines  is  negligible 
considering  the  low  residues  and 
limited  acreage  covered  in  the  EUP 
(maximum  of  4,000  acres).  Dietary- 
contribution  from  tangerines  and 
tangelos  accounts  for  less  than  1%  of 
total  exposure  and  the  cancer  risk  for 
these  uses  is  estimated  to  be  less  than 
5  X  10  «. 

A  DRES  detailed  acute  exposure 
analysis  was  performed  by  EPA  using 
conservative  values.  The  resulting  high 
end  Margin  of  Exposure  value  of  100  for 
the  DRES  subgroup  of  concern  (females 
13  +  years)  is  above  the  acceptable  level 
and  demonstrates  no  acute  dietar>' 
concern. 

For  the  reasons  stated  earUer  (see  Unit 
A. 5.)  Rhone-Poulenc  considers  the  use 
of  a  low  dose  quantitative  risk 
assessment  for  iprodione  to  be 
inappropriate.  As  previously  indicated 
Rhone-Poulenc  recommends  the  use  of 
a  safety  factor  approach  and  a  RfD  of 
0.0725  mg/kg/day.  The  use  the  Q*  (Q 
star)  value  of  0.0439  (mg/kg/day)' 
previously  calculated  by  EPA  represents 
a  very  conservative  estimate  of  the 
lifetime  cancer  risk  from  potential 
residues  of  iprodione. 

Nevertheless,  an  assessment  of  the 
lifetime  cancer  risk  from  iprodione 
residues  in  food  using  a  Q*  value  of 
0.0439  (mg/kg/day)-'  has  been 
conducted.  This  assessment  indicates 


the  total  cancer  risk  to  be  in  the  de 
minimus  range  of  10-*,  even  with  a  very 
conservative  Q'  value.  Based  on  results 
of  the  analyses,  iprodione  residues  in 
currently  registered  foods  would  not  be 
expected  to  result  in  significant  levels  of 
chronic  toxicity  to  any  segment  of  the 
U.S.  population.  The  upp>er  bound 
cancer  risk  attributed  to  the  use  of 
iprodione  on  tangerines  and  tangelos  is 
calculated  to  be  negligible.  Therefore, 
the  added  use  will  not  measurably 
increase  the  cancer  risk  estimate  for  any 
population  subgroup. 

2  Infants  and  children-adequate 
margin  of  safety,  hi  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
iprodione  the  available  teratology  and 
reproductive  toxicity  studies  and  the 
potential  for  endocrine  modulation  by 
iprodione  were  considered 

Developmental  studies  in  two  species 
indicate  that  iprodione  has  no 
teratogenic  potential,  even  at  maternally 
toxic  dose  levels.  Maternal  and 
developmental  NOELs  and  lowest 
observed  effect  levels  (LOELs)  were 
generally  comparable  indicating  no 
increased  susceptibility  of  developing 
organisms.  Multi-generation  rodent 
reproduction  studies  indicated  that 
iprodione  has  no  adverse  effects  on 
reproductive  performance,  fertihty. 
fecundity,  or  sex  ratio.  Effects  on  pup 
weight  and  viability  were  only  noted  in 
the  presence  of  severe  parental  toxicity. 

The  mechanism  of  endocrine 
modulation  associated  with  iprodione 
(inhibition  of  testosterone  biosynthesis) 
appears  to  be  distinct  from  that  of  anti- 
androgens  acting  at  the  level  of  the 
androgen  receptor  and  may  help  to 
explain  the  lack  of  adverse  effects  on 
reproductive  function  observed  with 
iprodione 

Therefore,  based  upon  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment.  Rhone-Poulenc 
believes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  exposure  to 
residues  of  iprodione  and  no  additional 
uncertainty  factor  is  warranted. 
3.  Endocrine  discussion  and 
conclusion.  As  indicated  in  unit  A.  5., 
the  primary  lesion  at  the  level  of  the 
target  organs  (testes,  ovaries,  and 
adrenals)  is  likely  to  be  related  to  an 
inhibition  of  steroid/ androgen 
biosynthesis.  The  resulting  endocrine 
toxic  effect  due  to  iprodione  is  fairly 
moderate  compared  to  that  produced  by 
potent  endocrine  disrupters  such  as 
flutamide  (and  other  structural  analogs) 
and  is  insufficiently  potent  to  produce 
effects  on  reproduction  or  development. 
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The  increased  incidence  in  tumors  in 
both  rats  and  mice  was  only  observed 
when  animals  were  treated  at  or  above 
the  MTD.  For  all  three  tumor  sites 
(testes,  liver,  ovary)  tumors  only 
develop  on  pre-existing  non- neoplastic 
lesions  (cell  hypertrophy/vacuolation. 
hyperplasia)  and  a  clear  threshold  level 
exist  for  both  non-neoplastic  lesions  and 
tumors.  Those  thresholds  are  far  in 
excess  of  those  levels  of  iprodione  that 
the  general  public  would  be  exposed  to. 

Conclusion.  Rhone-Poulenc  believes 
that  iprodione  would  not  be  expected  to 
induce  any  adverse  effects  related  to 
endocrine  disruption  in  members  of  the 
general  population  via  the  consumption 
of  food  crops  containing  residues  of  this 
compound. 

II.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  control  number. 
lPF-6891. 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  control 
number  (PF-6891  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at; 
opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
rulemaking  record  is  the  paper  record 
maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
docximent. 


List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  15.  1997. 

Stephen  L.  lohnson. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

[PR  Doc.  97-1752  Filed  1-23-97;  8:45  am] 
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[PF-691;FRL-5583-6l 

Rhone-Poulenc  Ag  Company; 
Pesticide  Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
the  extension  of  the  time-limited 
tolerance  for  the  combined  residues  of 
the  fungicide  iprodione  |3-(3,5- 
dichlorophenyl)-iV-(l-methylethyl)-2,4- 
dioxo-l-imidazolidinecarboxamide),  its 
isomer  |3-(l-methylethyl)-N-(3.5- 
dichlorophenyl)-2.4-dioxo-l- 
imidazolidinecarboxamide),  and  its 
metabolite  [3-(3,5-dichlorophenyl)-2.4- 
dioxo-l-imidazolidinecarboxamidel 
(CAS  Number  36734-19-7.  PC  Code 
109801)  in  or  on  the  raw  agricultural 
commodity  (RAC)  cottonseed  at  0.10 
parts  per  million  (ppm).  The  notice 
includes  a  summary  of  the  petition 
prepared  by  the  petitioner,  Rhone- 
Poulenc  Ag  Company. 
DATES:  Comments,  identified  by  thfe 
docket  number  [PF-6911.  must  be 
received  on  or  before  February  24, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
|PF-691|.  Electronic  comments  on  this 


notice  of  filing  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  Unit  II.  of 
this  docimient. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch.  Product  Manager 
(PM  21),  Registration  Division  (7505W). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2.  Room 
227.  1921  Jefferson  Davis  Highway, 
Arlington.  VA,  703-305-6226,  e-mail: 
welch.connie@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP 
2F4111)  from  Rhone-Poulenc  Ag 
Company  (Rlione-Poulenc),  P.O.  Box 
12014,  T.W.  Alexander  Drive,  Research 
Triangle  Park.  NC  27709  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346(d),  to  amend  40  CFR  part 
180  by  extending  the  time-limited 
tolerance  for  the  fungicide  iprodione  (3- 
(3.5-dichlorophenyl)-N-(l-methylethyl)- 
2.4-dioxo-l-imidazohdinecarboxamidel, 
its  isomer  (3-(l-methylethyl)-N-(3.5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecarboxamide],  and  its 
metabolite  |3-(3,5-dichlorophenyl)-2,4- 
dioxo-l-imidazolidinecarboxamidej  in 
or  on  the  RAC  cottonseed  at  0.10  ppm. 
The  oirrent  time-limited  tolerance  was 
established  under  pesticide  petition  (PP) 
2F4111  and  expires  on  March  15.  1997. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 
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As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quabty  Protection  Act,  Rhone- 
Poulenc  included  in  the  petition  a 
summary  of  the  petition  and 
authorization  for  the  siunmary  to  be 
pubUshed  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
siunmary  represents  the  views  of  Rhone- 
Poulenc.  EPA  is  in  the  process  of 
evaluating  the  petition.  As  required  by 
section  408(d)(3)  of  the  FFDCA,  EPA  is 
including  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  may  have  made 
minor  edits  to  the  siunmary  for  the 
purpose  of  clarity. 

I.  Petition  Summary 

There  is  an  extensive  data  base 
supporting  the  registration  of  iprodione. 
All  the  studies  required  under  the 
reregistration  process  mandated  by  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  88  have  been 
submitted.  Most  of  these  studies  have 
been  reviewed  by  the  Agency  and 
accepted. 

The  time-limited  tolerance  for 
iprodione  on  cottonseed  at  0.10  ppm  is 
considered  adequate  to  cover  residues 
resulting  from  the  use  of  iprodione  on 
cotton.  No  residues  were  detected  in 
cottonseed  field  trial  studies.  A 
processing  study  conducted  at  12x  the 
label  rate  showed  no  detectable 
residues.  The  nature  of  the  residue  in 
plants  is  adequately  defined.  Plant 
metabolism  studies  have  been  reviewed 
in  connection  with  previous  petitions 
for  tolerances.  The  residues  of  concern 
are  iprodione,  its  isomer  RP30228,  and 
its  metabohte  RP32490.  The  Phase  IV 
Review  concluded  that  additional  plant 
metabolism  studies  are  not  needed. 

The  nature  of  the  residue  in  animals 
is  adequately  understood  for  the 
proposed  use  of  iprodione  on  cotton. 
Dietary  contribution  for  animals  from 
cottonseed  as  a  result  of  the  proposed 
use  will  be  very  small  and  secondary 
residues  in  animal  commodities 
(nuninant  and  poultry)  are  expected  to 
be  nondetectable  (i.e.  <0.01  ppm  in  milk 
and  <0.05  ppm  in  other  animal 
commodities).  A  restriction  is  included 
in  the  use  directions  for  cotton 
prohibiting  grazing  and  feeding  of 
cotton  forage  to  fivestock.  Furthermore, 
based  on  market  share  information,  only 
approximately  3%  of  the  cotton  crop  is 
expected  to  be  treated  with  iprodione  in 
1997.  The  established  tolerances  for 
iprodione  and  its  metabolites  in  meat, 
milk,  poultry,  and  eggs  are  therefore 
adequate  to  cover  secondary  residues  in 
animal  commodities  resulting  from  the 
use  on  cotton. 

An  adequate  analytical  method,  gas 
liquid  chromatography  using  an 


electron-capture  detector,  is  available  in 
the  Pesticide  Analytical  Manual,  Vol.  II, 
for  enforcement  purposes.  In  the  Phase 
IV  Review,  EPA  requested  that  a 
substitute  for  benzene  be  used  in  the 
method  of  analysis  used  in  new  crop 
field  trials.  In  response  to  this  request, 
Rhone-Poulenc  developed  a  common 
moiety  GC  method  with  a  0.05  ppm 
limit  of  quantitation  (LOQ).  An 
independent  laboratory  vaUdation  for 
this  method  was  submitted. 

Iprodione  is  an  important  product  for 
growers  of  several  minor  crops.  These 
include  garlic,  ginseng,  Chinese 
mustard,  broccoli,  caneberries 
(blackberries,  loganberries,  and 
raspberries),  and  bushberries 
(blueberries,  currant,  elderberries, 
gooseberries,  and  huckleberries). 

Iprodione  is  also  an  important  tool  for 
cotton  growers  in  controlling 
Rhizoctonia  solani,  a  seedling  disease. 
The  Cotton  Disease  Loss  Estimate 
Committee  of  the  National  Cotton 
Council  ranks  seedling  diseases  as  the 
most  important  cotton  disease. 
Furthermore,  based  on  the  cotton  use 
directions  for  iprodione  products,  the 
maximum  amount  of  product  applied 
would  be  0.2  lb  active  ingredient/acre 
on  a  40  inch  row  and  13,000  hnear  row 
ft.  This  is  a  five-  to  six-fold  decrease  in 
active  ingredient  concentration 
compared  to  that  required  for 
competitive  soil  applied  cotton 
fungicides  which  control  Rhizoctonia 
solani.  This  allows  for  reduction  of  total 
pesticide  usage  in  cotton  production 
and  thus  reduces  pesticide  exposure  in 
the  environment.  Another  benefit  is  that 
iprodione  is  efficacious  against  all  five 
anastomosis  groups  of  Rhizoctonia 
solani.  Currently,  there  are  no  registered 
products  which  possess  this 
characteristic. 

There  are  no  Codex  tolerances  for 
iprodione  on  cottonseed. 

The  following  mammalian  toxicity 
studies  have  been  conducted  to  support 
the  extension  of  the  tolerance  for 
iprodione  on  cotton. 

A.  Toxicological  Profile 

Rhone-Poulenc's  explanation  of  the 
toxicological  profile  of  iprodione  is 
being  published  elsewhere  in  today's 
issue  of  the  Federal  Register  in  another 
notice  of  filing  (PF-689)  for  a  tolerance 
for  iprodione. 

B.  Aggregate  Exposure 

Rhone-Poulenc's  explanation 
concerning  aggregate  exposure  to 
residues  of  iprodione  is  being  pubUshed 
elsewhere  in  today's  issue  of  the 
Federal  Register  in  another  notice  of 
filing  [PF-6891  for  a  tolerance. 


C.  Safety  Determination 

1.  DRES — US  population — infants — 
children  (l-6yrs  old).  According  to 
EPA's  Dietary  Risk  Evaluation  System 
(DRES)  chronic  analysis,  the  percent 
RfD  falls  within  a  safe  margin  even 
when  considering  tolerance  levels  and 
100%  crop  treated.  For  the  overall  U.S. 
population,  dietary  exposure  to 
iprodione  uses  0.353%  of  the  RID  when 
using  Anticipated  Residue  Contribution 
(ARC)  or  54.22  %  of  the  RfD  when  using 
tolerance  levels.  These  figures  remain 
the  same  when  cotton  is  included  in  the 
analysis.  Exposure  to  iprodione 
resulting  from  the  use  of  the  product  on 
cotton  is  negligible  considering  that: 

i.  Residues  above  the  LOQ  (0.05  ppm) 
were  not  observed  in  cotton  field  trial 
studies. 

ii.  A  processing  study  conducted  at 
1 2x  the  label  rate  showed  no  detectable 
residues. 

iii.  Only  3%  of  the  cotton  crop  is 
expected  to  be  treated  with  iprodione. 

A  DRES  detailed  acute  exposure 
analysis  was  performed  by  EPA  using 
conservative  values.  The  resulting  high 
end  margin  of  exposure  value  of  100  for 
the  DRES  subgroup  of  concern  (females 
13  +  years)  is  above  the  acceptable  level 
and  demonstrates  no  acute  dietary 
concern. 

For  the  reasons  stated  in  Unit  I.A.5.  in 
a  notice  of  filing  for  iprodione 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  Rhone-Poulenc 
considers  the  use  of  a  low  dose 
quantitative  risk  assessment  for 
iprodione  to  be  inappropriate.  As 
previously  indicated  Rhone-Poulenc 
recommends  the  use  of  a  safety  factor 
approach  and  a  RfD  of  0.0725^mg/kg/ 
day.  The  use  of  the  Q*  (Q  star)  value  of 
0.0439  (mg/kg/day)  '  previously 
calculated  by  EPA  represents  a  very 
conservative  estimate  of  the  lifetime 
cancer  risk  from  potential  residues  of 
iprodione. 

Nevertheless,  an  assessment  of  the 
lifetime  cancer  risk  from  iprodione 
residues  in  food  using  a  Q*  value  of 
0.0439  (mg/kg/day)  '  has  been 
conducted  to  specifically  demonstrate 
that  the  use  of  iprodione  on  cotton  does 
not  measurably  increase  exposure  above 
that  estimated  for  current  uses.  The 
upper  bound  cancer  risk  attributed  to 
the  use  of  iprodione  on  cotton  is 
calculated  to  be  1.8  x  10-«.  This 
assessment  also  indicates  the  total 
cancer  risk  to  be  in  the  de  minimus 
range  of  10-*,  even  with  a  very 
conservative  Q*  value. 

Based  on  results  of  the  analyses. 
Rhone-Poulenc  concludes  that  the 
added  use  on  cotton  will  not 
measurably  increase  the  cancer  risk 
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estimate  for  any  population  subgroup, 
and  iprodione  residues  in  currently 
registered  foods  would  not  be  expected 
to  result  in  significant  levels  of  chronic 
toxicity  to  any  segment  of  the  U.S. 
population. 

2.  Infants  and  children — adequate 
margin  of  safety.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
iprodione,  the  available  teratology  and 
reproductive  toxicity  studies  and  the 
potential  for  endocrine  modulation  by 
iprodione  were  considered. 

Developmental  studies  in  two  species 
indicate  that  iprodione  has  no 
teratogenic  potential,  even  at  maternally 
toxic  dose  levels.  Maternal  and 
developmental  no  observed  effect  levels 
and  lowest  observed  effect  levels  were 
generally  comparable  indicating  no 
increased  susceptibility  of  developing 
organisms.  Multigeneration  rodent 
reproduction  studies  indicated  that 
iprodione  has  no  adverse  effects  on 
reproductive  performance,  fertility, 
fecundity  or  sex  ratio.  Effects  on  pup 
weight  and  viability  were  only  noted  in 
the  presence  of  severe  parental  toxicity. 

The  mechanism  of  endocrine 
modulation  associated  with  iprodione 
(inhibition  of  testosterone  biosynthesis) 
appears  to  be  distinct  from  that  of  anti- 
androgens  acting  at  the  level  of  the 
androgen  receptor  and  may  help  to 
explain  the  lack  of  adverse  effects  on 
reproductive  function  observed  with 
iprodione. 

Therefore,  based  upon  the 
completeness  and  rehability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  Rhone-Poulenc 
believes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  exposure  to 
residues  of  iprodione  and  no  additional 
uncertainty  factor  is  warranted. 

3.  Endocrine  discussion  and 
conclusion.  As  indicated  in  Unit  I. A. 5 
in  a  notice  of  filing  for  iprodione 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  the  primary  lesion  at 
the  level  of  the  target  organs  (testes, 
ovaries  adrenals)  is  likely  to  be  related 
to  an  inhibition  of  steroid/androgen 
biosynthesis.  The  resulting  endocrine 
toxic  effect  due  to  iprodione  is  fairly 
moderate  compared  to  that  produced  by 
potent  endocrine  disruptors  such  as 
flutamide  (emd  other  structural  analogs) 
and  is  insufficiently  potent  to  produce 
effects  on  reproduction  or  development. 

The  increased  incidence  in  tumors  in 
both  rats  and  mice  was  only  observed 
when  animals  were  treated  at  or  above 
the  MTD.  For  all  three  tumor  sites 
(testis,  Uver,  ovary)  tumors  only  develop 
on  pre-existing  non-neoplastic  lesions 
(cell  hypertrophy/vacuolation. 


hyperplasia)  and  a  clear  threshold  level 
exist  for  both  non-neoplastic  lesions  and 
tumors.  Those  thresholds  are  far  in 
excess  of  those  levels  of  iprodione  that 
the  general  public  would  be  exposed  to. 

Conclusion.  Rhone-Poulenc  believes 
that  iprodione  would  not  be  expected  to 
induce  any  adverse  effects  related  to 
endocrine  disruption  in  members  of  the 
general  population  via  the  consumption 
of  food  crops  containing  residues  of  this 
compound. 

U.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  number,  (PF-691]. 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  number 
[PF-691 1  including  comments  emd  data 
submitted  electronically  as  described 
below.  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Divisiian 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
wTiting.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 

requirements. 


Dated:  January  15, 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  97-1765  Filed  1-23-97;  8:45  am] 
BILUNG  CODE  SS6»-S<KF 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Unless 

otherwise  noted,  nonbanking  activities 
will  be  conducted  throughout  the 
United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  18, 
1997. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106-2204: 


UMI 


1.  Affiliated  Community  Bancorp. 
Inc.,  Waltham,  Massachusetts;  to 
acquire  100  percent  of  the  voting  shares 
of  Middlesex  Bank  &  Trust  Company, 
Newton,  Massachusetts  a  de  novo  bank 
(in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  17.  1997. 
Jenniiier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  97-1706  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  621MI1-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mav 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  com.petition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  m.ust  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the*eserve  Bank  indicated 
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or  the  offices  of  the  Board  of  Governors 
not  later  than  February  6,  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198:-0001 

1.  Non\'est  Corporation.  Minneapolis, 
Minnesota,  and  Norwest  Financial 
Services,  Inc.,  Des  Moines,  Iowa 
(collectively,  "Applicants"),  to  acquire 
Reliable  Financial  Services,  Inc.,  San 
Juan,  Puerto  Rico  ("Reliable"),  and 
thereby  engage  in  the  following 
activities:  (1)  the  purchase,  origination, 
sale,  and  ser\'icing  of  automobile  loans, 
pursuant  to  §  225.25(b)(1)  of  the  Boards 
Regulation  Y;  and  (2)  the  sale  of  credit 
life,  credit  accident,  and  credit  health 
insurance  related  to  these  loans, 
pursuant  to  §  225.25(b)(8)  of  the  Board's 
Regulation  Y. 

In  addition.  Applicants  propose  to 
fulfill  the  commitments  and  obligations 
of  Reliable  relating  to  the  securitization 
of  automobile  loan  receivables  through 
an  existing  grantor  trust.  As  servicer  for 
the  grantor  trust.  Applicants  would 
receive  a  fee  for  ser\'icing,  managing  and 
collecting  the  receivables  that  are 
transferred  to  the  trust. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198:-0001 

1.  BOK Financial  Corporation.  Tulso. 
Oklahoma;  to  engage  de  novo  through 
its  wholly-owned  subsidiary.  Alliance 
Securities  Corporation,  Tulsa, 
Oklahoma,  in  underwriting  and  dealing, 
to  a  limited  extent,  in  certain  municipal 
revenue  bonds  (including  certain 
unrated  revenue  bonds),  1-4  familv 
mortgage-related  securities,  consumer 
receivable-related  securities,  and 
commercial  paper  that  a  state  member 
bank  may  not  underwrite  and  deal  in 
bank-ineligible  securities,  see,  e.g.. 
Citicorp,  73  Fed.  Res.  Bull.  473  (1987); 
Letter  Interpreting  Section  20  Orders.  81 
Fed.  Res.  Bull.  198  (1995);  in  acting  as 
agent  in  the  private  placement  of  all 
types  of  securities,  see  Bankers  Trust 
New  Yori(  Corp..  75  Fed.  Res.  Bull.  829 
(1989);  in  providing  investment 
advisory  services  see  12  CFB 
225.25(hll4):  in  underwriting  and 
dealing  in  government  obligations  and 
money  market  instruments  in  which 
state  member  banks  mav  underwrite  and 
deal  under  12  U.S.C.  §§24(7)  and  335 
(bank-eligible  securities)  see  12  CFR 
225.25(bj(16j;  and  in  providing  full- 
service  securities  brokerage  services  see 
12CFR225.25(b)(15). 


Board  of  Governors  of  the  Federal  Reserve 
System.  )anuarv  17.  1997. 
Jennifer  J.  Johnson. 

Deputy  Secretai,  of  the  Board 

IFR  Doc.  97-1707  Filed  1-23-97:  8:45  am) 

ULUNG  CODE  S210-0l-r 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

January  29,  1997 

PLACE:  Marriner  S.  Eccles  Federal 

Reser\'e  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1   Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salar\'  actions) 
involving  individual  Federal  Reser\e 
System  employees 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  loseph  R.  Covne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  lanuar>'  22,  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretory-  of  the  Board 
IFR  D<x.  97-1861  Filed  1-22-97;  10:46  am) 

BILUNG  CODE  8210-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  Availability,  Draft 
Environmental  Impact  Statement  for 
the  Lease  Construction  and 
Consolidation  of  the  Immigration  and 
Naturalization  Service  (INS),  Miami, 
Dade  County,  Florida 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  and  the  President's 
Council  on  Environmental  Quality 
Regulations  (40  CFR  1500-1508),  as 
implemented  by  General  Services 
Administration  (GSA)  Order  PBS  P 
1095. 4B,  GSA  announces  the 
availability  of  the  Draft  Environmental 
Impact  Statement  (EIS)  for  the  lease 
construction  to  consolidate  the 
Immigration  and  Naturalization  (INS), 

The  DEIS  is  available  for  45  days  of 
public  comment.  The  DEIS  examined 


3700 


Federal  Register  /  Vol.  62,  No.  16  /  Friday,  January  24,  1997  /  Notices 


the  short  and  long  term  impacts  on  the 
natural  and  built  environments  of 
developing  and  operating  a  consolidated 
INS  facility  at  9300-9499  NW  41st 
Street,  Miami,  FL  33172.  Potential 
impact  assessment  included  impacts  to 
public  facilities  and  infrastructure. 
parking,  traffic,  and  community  and 
economic  issues. 

The  DEIS  also  examined  measures  to 
mitigate  unavoidable  adverse  impacts  of 
the  proposed  action.  Concurrent  with 
NEPA  implementation,  GSA  also 
implemented  its  consultation 
requirements  under  Section  106  of  the 
National  Historic  Preservation  Act  to 
identify  potential  impacts  to  any 
existing  historic  or  cultural  resources. 

The  proposed  action  is  to  and  lease  a 
newly  constructed  building  for  the  INS 
consolidation  on  the  vacant  parcel  of 
land  consisting  of  approximately  7.31 
acres  at  9300-9499  NW  41st  Street, 
Miami,  FL  33172.  The  proposed  facility 
will  consist  of  an  office  building 
containing  a  total  occupiable  area  of 
approximately  214,600  square  feet, 
along  with  supporting  site 
improvements  and  885  parking  spaces. 
The  subject  site  fronts  for  390  feet  along 
NW  41st  Street  and  spans  to  the  back  to 
Dressels  Canal  (approximately  1150  feet 
south  from  41st  Street  at  the  deepest 
point).  The  proposed  facility  would 
accommodate  the  INS  by  consolidating 
the  District  Office,  the  Asylum  Office, 
and  the  Executive  Office  of  Immigration 
Review  (EOIR).  The  Krome  Detention 
Center  is  a  high-security  containment 
faciUty  located  in  Western  Dade  county 
and  its  location,  function,  and  purpose 
will  be  unchanged  as  a  result  of  the 
proposed  action. 

GSA  has  identified  and  screened  from 
consideration,  over  20  alternatives  to 
the  proposed  action  since  1993.  GSA 
has  identified  the  following  alternatives 
to  be  examined  by  the  EIS: 

•  "No  Action,"  that  is.  take  no  action 
and  continue  to  house  the  INS  at  its 
current  locations. 

•  Lease  construction  of  a 
consolidated  facility  of  214,600 
occupiable  square  feet  (osf)  at  the 
proposed  site  at  9300-9499  NW  41st 
Street.  Miami,  Florida  33172.  This  is  the 
GSA  preferred  alternative. 

The  45-day  comment  period  will 
close  on  March  10.  1997.  Comments 
should  be  provided  in  writing  to  the 
address  below.  Copies  of  the  DEIS  were 
distributed  on  Friday  fanuarv  17.  A 
copy  of  the  DEIS  and  one  copy  of  all  of 
the  public  comments  are  available  for 
inspection  at  the  Metro-Date  Public 
Librar.'  Fairlawn  Branch  located  at  6869 
SW  8th  Street.  Miami,  FL  33144. 
Mr.  Phil  Youngberg,  Regional 

Environmental  Officer  (4PT),  General 


Services  Administration  (GSA),  401 
West  Peachtree  Street,  NW.,  Suite 
3010,  Atlanta,  GA  30365 

Fax:  Mr.  Phil  Youngberg  at  404-331- 
4540.  Comments  should  be  received  no 
later  than  Monday,  March  10,  1997.  All 
comments  must  be  in  writing. 

Dated:  Ianuar>'  15.  1997. 
Phil  Youngberg, 

Regional  Environmental  Officer (PT). 
IFR  Doc.  97-1536  Filed  1-23-97;  8:45  am) 

BILUNQ  CODE  8820-23-41 


DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-117] 

Quarterly  Public  Health  Assessments 
and  Addendum  Completed 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
action:  Notice. 

SUMMARY:  This  notice  is  a  qi:arterly 
announcement  of  sites  for  which 
ATSDR  has  completed  a  public  health 
assessment  or  issued  an  addendum  to  a 
public  health  assessment  during  the 
period  July-September  1996  This  list 
includes  sites  that  are  on,  or  proposed 
for  inclusion  on,  the  National  Priorities 
List  (NPL).  and  a  site  for  which  an 
assessment  was  prepared  in  response  to 
a  request  from  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams.  P.E..  DEE,  Director, 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road,  NE.,  Mailstop  E-32, 
Atlanta,  Georgia  30333.  telephone  (404) 
639-0610 

SUPPLEMENTARY  INFORMATION:  The  most 
recent  list  of  completed  public  health 
assessments  and  public  health 
assessments  with  addenda  was 
published  in  the  Federal  Register  on 
November  25.  1996  |61  FR  59888].  The 
quarterly  armouncement  is  the 
responsibility  of  ATSDR  under  the 
regulation.  Public  Health  -Assessments 
and  Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  [42 
CFR  Part  90].  This  rule  sets  forth 
ATSDR's  procedures  for  the  conduct  of 
public  health  assessments  under  section 
104(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended  by  the 


Superfund  Amendments  and 
Reauthorization  Act  (SARA)  [42  U.S.C. 
9604(i)]. 

Availability 

The  completed  public  health 
assessments  and  addendum  are 
available  for  public  inspection  at  the 
Division  oi  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Building  33,  Executive  Park  Drive, 
Atlanta,  Georgia  (not  a  mailing  address), 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  except  legal  holidays. 
The  completed  pubUc  health 
assessments  are  also  available  by  mail 
through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
or  by  telephone  at  (703)  487-4650.  NTIS 
charges  for  copies  of  public  health 
assessments  and  addenda.  The  NTIS 
order  numbers  are  listed  in  parentheses 
following  the  site  names. 

Public  Health  Assessments  and 
Addendum  Completed  or  Issued 

Between  July  1,  1996,  and  September 
30,  1996,  pubhc  health  assessments  and 
one  addendum  were  issued  for  the  sites 
listed  below: 

NPL  Sites 

Alaska 

Fort  Richardson  (U.S.  Army — Fort 
Richardson— (PB96-19541 7) 

California 

Fort  Ord— Marina— (PB97-1 03592) 

Colorado 

Rockv  Mountain  Arsenal — Commerce 
City— (PB97-104145) 

Connecticut 

Raymark  Industries — Stratford— (PB97- 
104152) 

Iowa 

Waterloo  Coal  Gasification  Plant — 
Waterioo— (PB97-104244) 

Maryland 

Spectron  Incorporated  (a/k/a  Galaxy 
Incorporated)— Elkton—(PB97- 
104194) 

Michigan 

Bay  City  Middlegrounds  (a/k/a  Bay  City 

Middlegrounds  Landfill) — Bay  City — 

(PB96-203096) 
Bofors  Nobel  Incorporated — Egelston 

TouTiship— (PB96-202056) 
Thermo  Chem  Incorporated — 

Muskegon— (PB96-203088) 
Willow  Run  Lagoon— Ypsilanti—{PB96- 

203112)  • 


UMI 


Missouri 

Big  River  Mine  Tailings  Desloge  (a/k/a 
St.  Joe  Minerals) — Desloge — (PB96- 
202379) 

New  York 

Griffiss  Air  Force  Base — Rome — (PB96- 
209861) 

South  Carolina 

USMC  Marine  Corps  Recruit  Depot  (a/ 
k/a  Parris  Island  Marine  Corps  Recruit 
Depot)— Parris  Island— (PB96- 
214796) 

Utah 

Kennecott  (North  Zone) — Magna — 
(PB96-203260) 

Virginia 

Fort  Eustis  (US  Army)— NewTDort 
News— (PB96-193362) 

Petitioned  Sites 

Georgia 

Basket  Creek  Surface  Impoundment — 
Douglasville— (PB96-210125) 

Basket  Creek  Drum  Disposal — 
Douglasville — (PB96-210125) 
Dated:  January  17,  1997. 

G«or^  Jones, 

Director,  Office  of  Policy  and  External  Affairs. 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

[PR  Doc.  97-1725  Filed  1-23-97:  8:45  am) 
BILLMO  CO0€  41S3-7(M> 
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Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health,  Program 
Announcement  123:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disabihty,  and  Injury 
Prevention  and  Control  SEP:  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health.  Program 
Announcement  123. 

Times  and  Dates:  3-5:30  p.m..  7:30- 
10  p.m.,  March  2.  1997.  7:30  a.m.-6 
p.m.,  March  3, 1997.  7:30  a.m.-5  p.m., 
March  4, 1997. 

Place:  Commonwealth  Hilton  Hotel, 
1-75  and  Turfway  Road,  Florence, 
Kentucky  45275. 

Status:  Closed. 

Matters  To  Be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 


evaluation  of  applications  received  in 
response  to  Program  Announcement 
123. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  provisions  se'. 
forth  in  5  U.S.C.  Section  552b(c)(4)  and 
(6).  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Pub.  L. 
92-463. 

Contact  Person  for  More  Information: 
Bemadine  Kuchinski,  Ph.D.,  Office  of 
Extramural  Coordination  and  Special 
Projects,  National  Institute  for 
Occupational  Safety  and  Health,  CDC. 
Mailstop  D40,  Atlanta.  Georgia  30333, 
telephone  404/639-3342. 

Dated:  January  17,  1997. 
Carolyn  J.  Russell. 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-1726  Filed  1-23-97;  8:45  am) 
BILLING  CODE  4163-1»-P 


Food  and  Drug  Administration 
[Docket  No.  96N-0287] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information 
regarding  investigational  new  drug 
application  (IND)  regulations  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995.  This  document 
announces  the  OMB  approval  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charity  B.  Smith,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  rm.  16B-19,  Rockville. 
MD  20857.  301-827-1686. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  31 ,  1996  (61 
FR  56240).  the  agency  announced  that 
the  proposed  collection  of  information 
on  IND  regulations  (21  CFR  part  312) 
had  been  submitted  to  OMB  for  review 
and  clearance.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  OMB  has  approved 
the  information  collection  and  assigned 
OMB  control  number  0910-0014.  The 
approval  expires  on  December  31,  1999. 
Under  5  CFR  1320.5(b).  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 


of  information  unless  the  collection 
displays  a  valid  control  number. 

Dated:  January  16.  1997. 

WiUiam  K.  Hubtxutl. 

Associate  Commissioner  for  Policy 
Coordination. 

|FR  Doc.  97-1786  Filed  1-23-97;  8:45  am] 

BILLWtG  CODE  4ieO-01-F 


[Docket  No.  95N-2S3V] 

Cigarettes  and  Smokeless  Tobacco; 
Notice  of  Public  Video  Conference 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  video 
conference 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  sponsoring  a  national  video 
conference  to  promote  understanding  of. 
and  to  encourage  compliance  with. 
FDA's  regulations  restricting  the  sale 
and  distribution  of  cigarettes  and 
smokeless  tobacco  to  protect  children 
and  adolescents.  The  video  conference 
will  focus  on  those  provisions  of  the 
final  rule  that  take  effect  on  February 
28,  1997.  when  retailers  will  be 
prohibited  from  selling  cigarettes, 
cigarette  tobacco,  or  smokeless  tobacco 
to  persons  under  the  age  of  18,  and  will 
be  required  to  check  the  photographic 
identification  of  persons  under  the  age 
of  27  to  verify  their  age.  FDA  officials 
will  attend  the  conference,  explain  the 
new  regulations,  and  be  available  to 
answer  questions.  The  purpose  of  the 
national  video  conference  is  to  advance 
the  agency's  mission  to  promote  and 
protect  the  public  health. 
DATES:  The  video  conference  will  be 
held  on  Tuesday.  Februan,-  18.  1997, 
from  1  p.m.  to  2:30  p.m.,  e.s.t.  The 
deadline  for  registration  is  Tuesday. 
Februan,'  11,  1997.  Persons  v«ll  be 
registered  in  the  order  in  which  their 
call  is  received.  Late  registration  will  be 
accepted  if  space  is  available. 
ADDRESSES:  See  Table  1  in  the 
"Supplementary  Information  "  section 
of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  See 
Table  1  in  the  "Supplementary 
Information  "  section  of  this  document. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  28.  1996  (61 
FR  44396),  FDA  published  a  final  rule 
to  restrict  the  sale  and  distribution  of 
cigarettes  and  smokeless  tobacco  in 
order  to  protect  children  and 
adolescents.  These  regulations  will 
address  the  serious  public  health 
problem  caused  by  cigarettes  and 
smokeless  tobacco  products.  They  will 
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reduce  children's  and  adolescents'  easy 
access  to  cigarettes  and  smokeless 
tobacco  and  will  significantly  decrease 
the  amount  of  positive  imagery  that 
makes  these  products  so  appealing  to 
children. 

Certain  provisions  in  the  rule  have 
different  effective  dates.  Starting 
February  28,  1997,  the  rule  requires  that 
retailers  must  not  sell  cigarettes. 
cigarette  tobacco,  or  smokeless  tobacco 
to  any  person  under  the  age  of  18,  and 
retailers  must  check  the  photographic 
identification  of  every  person  under  the 
age  of  27  who  wishes  to  buy  such  a 
product  to  verify  that  the  purchaser  is 
at  least  18  years  old.  Starting  August  28. 
1997,  the  remaining  provisions  of  the 
rule  will  become  effective,  e.xcept  for 


the  sponsorship  provision,  which  will 
become  effective  starting  August  28, 
1998. 

The  video  conference  will  focus  on 
the  provisions  that  will  be  effective 
starting  February  28,  1997.  The  purpose 
of  the  conference  is  to  educate  retailers 
and  the  public  about  the  new  provisions 
and  the  agency's  enforcement  strategy. 
The  conference  format  will  include: 
Video  segments  providing  background 
to  the  new  regulations;  filmed 
depictions  of  legal  and  illegal  sales;  Uve 
inter\iews  with  senior  public  officials; 
and  a  segment  during  which  FDA 
officials  responsible  for  implementing 
the  rule  vvil!  take  questions  from 
persons  attending  m  the  studio  and 
around  the  country. 

Table  i 


Interested  persons  may  attend  the 
video  conference  on  Tuesday,  February 
18.  1997,  between  1  p.m.  and  2:30  p.m. 
(e.s.t.),  at  the  locations  listed  in  Table  1. 

There  is  no  charge  to  attend  the  video 
conference;  however,  advance 
registration  is  required  because  seating 
is  limited.  The  deadline  for  registering 
is  Tuesday,  February  11,  1997.  Persons 
will  be  registered  in  the  order  in  which 
their  call  is  received.  Registration  will 
be  accepted  so  long  as  space  is 
available.  Late  registration  will  be 
accepted  only  if  space  is  available. 
Persons  interested  in  attending  should 
telephone  their  name,  organization, 
address,  and  telephone  number  to  the 
FDA  contact  person  listed  in  Table  1. 


MetropoWan  Area 

Conference  Address 

FDA  Contact  Person 

Buffalo,  NY 

University  Cinema,  4i00  Maple  Rd..  Amherst,  NY 

Diana  Monaco,  716-551- 
4461 

Burlington,  VT 

Sheraton-Burlington,  870  Williston  Rd.,  Burlington,  VT 

Paula  Fairfield,  61 7-279- 
1675 

CfTarteston,  SC 

Aviation  Avenue  Cinemas,  2390  West  Aviation  Ave.,  North  Charleston,  SC 

Sheila  Bayne  Lisby,  404- 
347-4001 

Charleston,  WV 

Kanawtia  Cinemas.  60i  57th  St.,  Charleston,  WV 

Ruth  Weisheit,  21 6-273- 
1038 

Cinannati,  OH 

Showcase  Cinannati,  1701  Showcase  Dr.,  Cincinnati,  OH 

Marilyn  Zipkes,  51 3-684- 
3501,  ext.  110 

DaJlas/Foft  Wortti.  TX 

United  Artists  Bedford  10.  2000  Forum  Pkwy.,  Bedford,  TX 

Juan  Tijerina,  210-229- 
4531,  ext.  13 

Denver,  CO 

Greenwood  Plaza,  8141  East  Arapahoe  Rd.,  Englewood,  CO 

Virlie  Walker,  303-236- 
3018 

Indianapolis  IN 

Unrted  Artists  Circle  Center  Theatre,  49  West  Maryland  St.,  Indianapolis,  IN 

Janet  LeClair,  31 7-226- 
6500 

Jackson,  MS 

Parkway  Place  10.  1075  ParVway  Blvd  .  Flowood,  MS 

Darlene  Tollestrup,  504- 
589-2420,  ext.  121 

Kansas  City,  MO 

Bannister  Mall  5.  5600  East  Bannister  Rd.,  «268,  Kansas  City,  MO 

Tywanna  Paul,  913-752- 
2141 

Uttte  Rock,  AR 

Park  Plaza  7,  6320  "C"  St.,  Little  Rock,  AR 

Gilbert  Meza,  602-379- 
4595 

Minneapolis,  MN 

Woodbury  Theatre,  M7C  Queens  Dr.,  Woodbury,  MN 

Steve  Davis,  4 14-77 1- 
7167 

New  Orleans.  LA 

Kenner  8,  1000  West  Esplanade  Ave  ,  Kenner,  LA 

Darlene  Tollestrup,  504- 
589-2420 

New  Yofk.  NY 

Cntehon  Center  Theatre.  1514  Broadway,  New  York,  NY 

Herman  Janiger,  718-965- 
5300,  ext  5754 

Norfolk.  VA 

Movies  at  Kempsriver,  1220  Fordham  Rd  ,  Virginia  Beach,  VA 

Leoruird  Geneva,  410- 
962-3731 

Orlando,  FL 

Movies  at  Flonda  Mall,  1001  Florida  Mall  Ln.,  Orlando,  FL 

Lynne  Isaacs.  407-648- 
6922.  ext  202 

Phitade<ph«a,  PA 

Riverview  Plaza,  1400  South  Delaware  Ave.,  Philadelphia.  PA 

Theresa  Holmes,  215-597- 
4390,  ext.  4202 
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Table  1— Continued 


Metropolitan  Area 


Phoenix,  A2 


Portland,  OR 


Raleigh,  NC 


Saint  Louis,  MO 


Salt  Lake  City,  UT 


San  Diego,  CA 


San  Francisco,  CA 


San  Juan,  PR 


Confererx;e  Address 


United  Artists  Christown  Mall.  1546  West  Montetwlk),  Phoenix,  A2 


Westgate  5.  3950  SW.  Cedar  Hills  Blvd.,  Beaverton,  OR 


Mission  Valley  Cinemas,  2109  Advent  Feny  Rd.,  Raletgh,  NC 


Westport  Cinema,  910  Westport  Plaza  St.,  Louis,  MO 


Broadway  Center  Cinema,  1 1 1  East  Broadway,  Salt  Lake  City,  UT 


United  Artists  Norton  Plaza,  475  Morton  Plaza,  San  Diego,  CA 


UA  Emery  Bay  10,  6330  Christie  Ave.,  Emeryville,  CA 


United  Artists  Cinema,  150  Laguna  Garden  Shopping  Ctr..  San  Juan,  PR 


FDA  Contact  Person 


Gil  Meza,  602-379-4595 


Alan  Bennett,  503-671- 
9332 


JoAnn  Pittman,  404-347- 
4001,  ext.  5340 


Mary-Margaret  Richardson, 
314-645-1167,  ext  123 


'  Virtie  Walker,  303-236- 
I      3018 


Rosano  Vtor,  714-798- 
7607 


Janet  McDonald.  510-337- 
6845 


Ruth  Marcano.  787-729- 
6842 


Dated:  January  17,  1997. 

WiUiam  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-1719  Filed  1-21-97;  3:06  pmj 
BILUNG  CODE  416O-01-F 


[Docket  No.  96N-0061] 

Gary  D.  Mays;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  debarring  Mr. 
Gary  D.  Mays,  5304  John  Thomas  Dr. 
NE.,  Albuquerque,  NM  87111.  for  a 
period  of  5  years  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application  including,  but  not 
limited  to,  a  biological  product  license 
application  or  an  establishment  license 
application.  FDA  bases  this  order  on  a 
finding  that  Mr.  Mays  was  convicted  of 
conspiracy  to  commit  a  felony  under 
Federal  law  for  conduct  relating  to  the 
regulation  of  a  drug  product  under  the 
act  while  he  was  employed  as 
responsible  head  of  El  Paseo  Plasma, 
Inc.,  located  at  1595  El  Paseo,  Las 
Cruces,  NM.  After  being  given  notice  of 
his  proposed  debarment  and 
opportimity  to  request  a  hearing,  Mr. 
Mays  has  failed  to  request  a  hearing. 
Therefore,  Mr.  Mays  has  waived  his 
opportunity  for  a  hearing  concerning 
this  action. 
EFFECTIVE  DATE:  January  24,  1997 


ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Hicks,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-594-3074 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  14,  1989,  the  United 
States  District  Court  for  the  District  of 
New  Mexico  accepted  a  plea  of  guilty 
and  entered  judgment  against  Mr.  Garv 
D.  Mays  for  one  coimt  of  a  conspiracy 
to  provide  false  statements  in  a  matter 
vdthin  the  jurisdiction  of  a  Federal 
agency,  a  Federal  felony  offense  under 
18  U.S.C.  371.  The  basis  for  this 
conviction  was  Mr.  Mays'  act  of 
falsification  of  whole  blood  logs,  donor 
record  files,  quahty  control  logs, 
destruction  logs,  records  concerning  the 
infusion  of  red  blood  cells  to  the  wrong 
donor,  and  concealing  and  covering  up 
by  false  statements  at  least  two 
incidents  of  misconnecting  for  infusion, 
but  not  infusing,  one  donor  with  the  red 
blood  cells  of  another  donor. 

In  order  for  FDA  to  regulate  the  blood 
plasma  supply  adequately  and 
effectively,  FDA  requires  that  blood 
plasma  facilities  maintain  accurate  and 
complete  records  containing 
information  regarding  whole  blood  logs, 
donor  record  files,  quality  control  logs, 
and  destruction  logs.  Such  records  are 
crucial  for  FDA  to  assure  that  plasma 


products  are  safe,  pure,  and  potent,  and 
that  the  health  of  donors  is  protected  in 
order  to  assure  a  continued  healthy 
donor  population.  Because  of  Mr  Mays' 
omissions  and  falsifications  in  such 
records.  FDA  was  prevented  from 
obtaining  accurate  and  complete 
information  necessary  to  regulate  the 
human  blood  plasma  supply,  and, 
therefore,  FDA's  process  for  the 
regulation  of  drug  products  was 
undermined. 

,\s  a  result  of  his  conviction,  FDA 
delivered  a  letter,  dated  December  5, 
1994,  to  Mr.  Mays  which  provided 
notice  of  FDA's  proposal  to  debar  him 
for  a  period  of  5  years  from  providing 
services  m  any  capacity  to  a  p»erson  that 
has  an  approved  or  pending  drug 
product  application  including,  but  not 
limited  to.  a  biological  product  license 
application  or  an  establishment  hcense 
application,  and  offered  him  an 
opportunity  for  a  hearing  on  the 
proposal  in  accordance  with  21  LISC 
335a  and  21  CFR  part  12.  FDA  based  the 
proposal  on  its  finding  under  section 
306(b)(2)(B)(i)(II)  of  the  act  (21  US  C 
335a(b)(2)(B)(i)(II))  that  Mr.  Mays  was 
convicted  of  conspiracy  to  commit  a 
felony  under  Federal  law  for  conduct 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Mr.  Mays  did  not 
request  a  hearing.  His  failure  to  request 
a  hearing  constitutes  a  waiver  of  his 
opportunity  for  a  hearing  and  a  waiver 
of  any  contentions  concerning  his 
debarment. 

II.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(b)  of 
the  act.  and  unr  'r  authority  delegated 


r 
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by  21  CFR  5.20,  finds  that  Mr.  Gary  D. 
Mays  has  been  convicted  of  conspiracy 
to  commit  a  felony  imder  Federal  law 
for  conduct  relating  to  the  regulation  of 
a  drug  product  under  the  act  and  that 
the  type  of  conduct  which  served  as  the 
basis  for  his  conviction  undermines  the 
process  for  the  regulation  of  drugs  (21 
U.S.C.  335aa))(2)(B)(i)(II)). 

As  a  result  of  the  foregoing  finding, 
and  due  to  the  nature  and  seriousness 
of  his  offense,  Mr.  Gary  D.  Mays  is 
debarred  for  a  period  of  5  years  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application  under  sections 
505.  507,  512.  or  802  of  the  act  (21 
U.S.C.  355,  357,  360b,  or  382).  or 
biological  product  license  application  or 
establishment  license  application  under 
section  351  of  thePublic  Health  Service 
Act  (42  U.S.C.  262),  effective  January  24, 
1997  (21  U.S.C.  335a(c)(l)(B)  and 
(c){2)(A)(iii)).  In  addition.  FDA  will  not 
accept  or  review  any  abbreviated  new 
drug  application  or  abbreviated 
antibiotic  drug  application  from  Mr. 
Mays  during  his  period  of  debarment 
(21  U.S.C.  335a(c)(l)(B)).  Any  person 
with  an  approved  or  pending  drug 
product  apphcation  mcluding,  but  not 
limited  to,  a  biological  product  license 
application  or  an  establishment  license 
application,  who  knowingly  uses  the 
services  of  Mr.  Mays  in  any  capacity 
during  his  period  of  debarment  will  be 
subject  to  civil  money  penalties  (21 
U.S.C.  335b(a)(6)).  If  Mr.  Mays  during 
his  period  of  debarment  provides 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug  product 
application  including,  but  not  limited 
to.  a  biological  product  license 
application  or  an  establishment  license 
application,  he  will  be  subject  to  civil 
money  penalties  (21  U.SC.  335b(a)(7)). 

Any  application  by  Mr.  Mays  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this  notice 


and  sent  to  the  Dockets  Management 
Branch  (address  above).  All  such 
submissions  are  to  be  filed  in  four 
copies.  The  public  availabiUty  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated  January  7.  1997. 
Kathryn  C.  Zoon. 

Director.  Center  for  Biologies  Evaluation  and 

Research. 

[FR  Doc.  <)7-1784  Filed  1-23-97;  8:45  am) 

BIUJNO  CODE  4180-01-^ 


[Docket  No.  95N-253M] 

Cigarettes  and  Smokeless  Tobacco; 
Notice  of  Public  Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice  of  public  meetings. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  will  hold  10  public  meetings  to 
promote  understanding  of.  and 
encourage  proper  complit      e  with, 
FD.A's  final  regulations  re>^    icting  the 
sale  and  distribution  of  c       ettes  and 
smokeless  tobacco  to  protect  children 
and  adolescents.  The  meetings  vdll 
focus  on  those  provisions  of  the  final 
rule  that  will  teike  effect  February  28, 
1997  (see  the    SUPPLEMENTARY 
INFORMATION"  section  in  this 
document).  FT)A  officials  will  be  present 
at  these  meetings  to  explain  the  new 
regulations,  and  will  be  available  to 
answer  questions. 
DATES:  See  Table  1  in  the 

SUPPLEMENTARY  INFORMATION" 
section  of  this  document. 
ADDRESSES:  See  Table  1  in  the 

SLTPLEMENTARY  INFORMATION" 
section  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  See 
Table  1  in  the  "SUPPLEMENTARY 

TABLE  1 


INFORMATION"  section  of  this 
document. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  28, 1996  (61 
FR  44396),  FDA  published  a  final  rule 
to  restrict  the  sale  and  distribution  of 
cigarettes  and  smokeless  tobacco  in 
order  to  protect  children  and 
adolescents.  These  regulations  address 
the  serious  public  health  problem 
caused  by  cigarettes  and  smokeless 
tobacco  products.  The  goal  of  the  final 
rule  is  to  reduce  children's  and 
adolescents'  easy  access  to  cigarettes 
and  smokeless  tobacco  and  to  decrease 
significantly  the  amount  of  positive 
imagery  that  makes  these  products  so 
appealing  to  children. 

The  provisions  in  the  final  rule  have 
different  effective  dates.  Starting 
February  28,  1997,  Federal  regulations 
will  prohibit  retailers  from  selling 
cigarettes,  cigarette  tobacco,  or 
smokeless  tobacco  to  any  person  under 
the  age  of  18,  and  will  require  retailers 
to  check  the  photographic  identification 
of  every  person  under  the  age  of  27  who 
wishes  to  purchase  such  a  product  to 
verify  that  the  purchaser  is  at  least  18 
years  old.  Under  the  current  schedule, 
starting  August  28,  1997,  the  remaining 
provisions  of  the  rule  will  become 
effective,  except  for  the  sponsorship 
provision,  which  wdll  become  effective 
on  August  28,  1998 

The  meetings  will  be  held  at  the 
addresses  and  on  the  dates  listed  in 
Table  1  and  are  scheduled  to  last  1  hour. 

There  is  no  charge  to  attend  these 
meetings.  Advance  registration  is 
requested  because  seating  is  limited. 
The  deadline  for  registering  is  1  week 
before  each  meeting.  Registration  will  be 
accepted  so  long  as  space  is  available. 
Late  registration  will  be  accepted  only  if 
space  is  available.  Persons  interested  in 
attending  should  mail  or  telephone  their 
name,  organization,  address,  and 
telephone  number  to  FDA's  contact 
persons  listed  in  Table  1  for  each 
meeting  location. 


Meeting  Address 

Date  and  Local  TInne 

FDA  Contact  Person 

BALTIMORE:  Baltimore  Sheraton  Inner  Har- 
bor Hotel,  300  South  Charles  St.,  Balti- 
rrxxe.  MD. 

February  11,  1997,  Tuesday  1 1  a.m.  to  12  m. 

Leonard  Genova,  900  Madison  Ave.,  Balti- 
more, MD,  21201.  410-962-3731 

BOSTON:  Park  Plaza  Hotel.  Plaza  Ballroom. 
64  Arlington  St..  Boston,  MA. 

Fetxuary  11,  1997,  Tuesday  10  a.m.  to  11 

a.m. 

Paula  Fairfield,  One  Montvale  Ave., 
Stoneham,  MA.  02810,  617-279-1675,  ext. 
184 

DETROIT:  Harper  Hosprtal,  3990  John  Rd., 
Detroit,  Ml. 

February  12.  1997.  Wednesday  1:30  p.m.  to 
2:30  p.m. 

Evelyn  DeNike,  1560  East  Jefferson,  Detroit. 
Ml,  48207,  313-226-6158 

UMI 
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TABLE  1— Ck)ntinued 


Meeting  Address 


CHICAGO:  Marriott  Hotel,  8535  West  Higgins 
Rd..  Chicago,  IL 


BOULDER:  National  Institute  of  Standards 
and  Technotogy,  325  Broadvvay,  Bouider, 
CO. 


MIAMI:  Crown  Plaza  Miami.  1601  Biscayne 
Blvd.,  Miami,  FL 


ATLANTTA:  Sheraton  Colory  Square.  188  14th 
St  NE..  Atlanta.  GA. 


HOUSTON:  Holiday  Inn/Hobby  Airport,  9100 
Gutf  Freeway,  Houston,  TX. 


LOS  ANGELES:  Omni  Los  Angeles  Hotel, 
930  Wilshire  Blvd.,  Los  Angeles,  CA. 


SEATTLE:  Lopez  Room  at  SeattJe  Center. 
305  Harrison  St,  Seattle.  WA. 


Date  arxj  Local  Time 


Fetxuary  13, 1997.  Thursday  1  p.m.  to  2  p.m. 


February  19,  1997,  Wednesday  10  a.m.  to  11 
a.m. 


February  19,  1997,  Wednesday  10:30  a.m.  to 
1 1 :30  a.m. 


February  20,  1997,  Thursday  10  a.m.  to  1 1 
a.m. 


February  20,  1997.  Thursday  10:30  a.m.  to 
1 1 :30  a.m. 


February  25,  1997,  Tuesday  1 1  a.m.  to  12  m. 


February  26,  1997,  Wednesday  11  a.m.  to  12 
m. 


FDA  Contact  Person 


Darlene  Baiiey,  300  South  Riverside  Ptaza, 
suite  550  South,  Chicago,  IL,  60606,  312- 
353-7126 


Viriie  Walker,  P.O.  Box  25087,  Denver  Fed- 
eral Center,  Denver,  CO,  80225-0087, 
303-236-3018 


Esteia  NieHa-Brown,  P.O.  Box  59-2256, 
Miami,  FL,  33159-2256,  305-526-2800 
ext  937 


Sheiia  Bayne-List»y  (ext  5231)  and  Jo  Ann 
Pittman  (ext  5340    60  Eighth  St  NE..  At- 
lanta, GA.  30309,  404-347-4001 


Sheryl  Lunnon  Bay«or,  1445  North  Loop 
West,  suite  420    ^ouston,  TX.  77008.  713- 
802-9095,  ext  15 


Rosario  Vior,  19900  MacArthur  Blvd.,  suite 
300,  Irvine,  CA,  92612-2445,  714-798- 
7607 


Susan  Hutchcroft  22201  23rd  Dr.  BE., 
Bothell,  WA,  98041 ,  20&-48&-8788 


Dated:  January  17, 1997. 
William  K.  Hubbanl, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  97-1718  Filed  1-21-97:  3:06  pm) 

BII.1JNQ  COM  41W-01-F 


National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Case-Control  Study  of 
Cancer  and  Related  Disorders  Among 
Benzene-Exposed  Worlters  in  China 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NQ),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

PROPOSED  COLLECTION:  Title:  Case- 
Control  Study  of  Cancer  and  Related 
Disorders  Among  Benzene-Exposed 
Workers  in  China.  Type  of  Information 
Collection  Request:  New.  Need  and  Use 
of  Information  Collection:  A  case- 
control  study  will  examine  the 
relationship  between  exposure  to 
benzene  and  the  risk  of 
lymphohematopoietic  malignancies  and 
related  disorders  and  lung  cancer  itt 
Chinese  workers.  Cases  and  controls 
will  be  selected  from  participants  in  a 


recent  cohort  study  of  benzene-exposed 
workers  in  China.  The  data  will  be  used 
by  the  NQ  to  examine  risk  among 
workers  exposed  to  low  levels  of 
benzene,  and  to  characterize  the  dose 
and  time-specific  relationship  between 
benzene  exposure  and  disease  risk. 
Frequency  of  Response:  One-time  study. 
Affected  Public:  Individuals  or 
households.  Type  of  Respondents: 
Workers.  The  annual  reporting  burden 
is  a  follows:  Estimated  Number  of 
Respondents:  1 ,545;  Estimated  Number 
of  Responses  per  Respondent:  One; 
Average  burden  hours  per  Response: 
0.75;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  386. 

There  are  no  Capital  Costs,  Operating 
Costs,  and/ or  Maintenance  Costs  to 
report. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  or 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quahty.  utiUty.  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  biutien  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 


appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  Richard  Hayes. 
Project  Officer,  National  Cancer 
Institute.  Executive  Plaza  North,  Room 
418.  Rockville,  Maryland  20892-7364, 
or  call  non-toll-free  number  (301)  496- 
9093.  or  FAX  your  request  to  (301)  402- 
1819,  or  E-mail  youi  request,  including 
your  address,  to 
HayesR@epndce.nci.nih.gov. 
COMMENTS  DUE  DATE:  Comments 
regarding  this  in^  rmation  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  pubhcation. 

Dated:  January  16.  1997. 
Nancy  L.  Blias. 

OMB  Project  Qearance  Liaison 

(FR  Doc.  97-1709  Filed  1-23-97;  8:45  am) 

BILLING  CODE  414»-01-M 


Office  of  the  Director  Notice  of 
lyieetlng 

Piu^uant  to  sec.  10(d)  of  the  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  (Title  5,  U.S.C.  Appendix  2) 
notice  is  hereby  given  of  the  meeting  of 
the  Alternative  Medicine  Program 
Advisory  Council  on  February  10.  1997 
from  8:30  a.m.  to  5  p.m.  and  on 
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February  11,  1997  trom  8:30  to  1  p.m. 
at  the  Versailles  I  Conference  Room, 
Holiday  Inn,  8120  Wisconsin  Avenue. 
Bethesda.  Mar>-land. 

The  entire  meeting  will  be  open  to  the 
public.  The  purpose  of  the  meeting  will 
be  to  update  the  Council  on  the  progress 
of  the  Office  of  Alternative  Medicme 
and  obtain  Council's  advice  on  research. 
There  will  also  be  a  presentation  by 
James  S.  Gordon,  M.D.,  outgoing  chair  of 
AMP  AC,  as  well  as  presentation  on 
dietary  supplement  research  at  the  NIH 
by  Bemadette  Marriott.  Ph.D..  Director, 
Office  of  Dietary  Supplements,  NIH  and 
a  presentation  on  research  in  the  use  of 
hypericum  (St.  John's  Wort)  in  the 
treatment  of  depression  by  Jerry  Cott, 
Ph.D.,  Program  Officer,  National 
Institute  of  Mental  Health.  NIH. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Elizabeth  Clay.  Committee 
Management  Officer,  Office  of 
Alternative  Medicine,  NIH,  9000 
Rockville  Piki .  Building  31.  Room  5835. 
MSC  2182  Bethesda,  MD  20892,  phone 
(301)  594-1990,  fax  (301)  402-4741,  E- 
Mail:  bethclav@helix.nih.gov.  will 
furnish  the  meeting  agenda,  roster  of 
committee  members,  and  substantive 
program  information  upon  request.  Any 
agenda,  roster  of  committee  members, 
and  substantive  program  information 
upon  request.  Any  individual  who 
requires  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Clay  at  the  above  location 
no  later  than  February  1.  1997. 

Dated;  lanuary  15,  1997 
Paula  N.  Hayes. 

Acting  Committee  Management  Officer.  NIH 
|FR  Doc.  97-1708  Filed  1-23-97;  8:45  am) 

ULUNQ  CODE  4144M)1-M 


Notice  of  Meeting  of  the  National 
Advisory  Council  for  Human  Genome 
Research 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  for 
Human  Genome  Research,  National 
Center  for  Human  Genome  Research. 
February  20  and  21,  1997.  National 
Institutes  of  Health,  Building  31,  C 
Wing,  6th  Floor,  Conference  Room  6, 
Bethesda,  MD, 

This  meeting  will  be  open  to  the 
public  on  Thursday.  February  20.  8:30 
a.m.  to  1:00  pm  to  discuss 
administrative  details  or  other  issues 
relating  to  committee  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 


Title  5.  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463.  the  meeting  will  be  closed 
to  the  public  on  Februar>  21  from  1:00 
pm  to  recess  and  on  February  21  from 
8:30  a.m.  to  adjournment,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individual  associated  with 
appHcations.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Elke  Jordan.  Deputy  Director. 
National  Center  for  Human  Genome 
Research.  National  Institutes  of  Health, 
Building  31.  Room  4B09.  Bethesda. 
Maryland  20892.  (301)  496-0844.  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  program  information 
upon  request. 

Individuals  who  plan  to  attend  and 
needs  special  assistance,  such  as 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  lane  Ades.  (301)  594-1929, 
two  weeks  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Prograin  No.  93.172.  Human  Genome 
Research) 

Dated:  January  16.  1997. 
Paula  N.  Hayes. 

Acting  Committee  fdanagement  Officer,  NIH. 
|FR  Doc.  97-1712  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  4140-01-M 


National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Initial  Review  Group. 

Date  March  6-7.  1997. 

Time  8:30  a.m.  until  adjouniment. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase.  Maryland 
20815 

Contact  Person:  Mary  Stephens-Frazier,  Ph. 
D..  Building  45.  Room  3AN-18.  45  Center 
Drive.  Bethesda.  MD  20892.  (301)  594-5971. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5.  U.S.C.  Applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 


apphcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361,  Nursing  Research, 
National  Institutes  of  Health) 

Dated:  January  16,  1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-1711  Filed  1-23-97;  8:45  am) 
BILLING  COOE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Biomedical  Library 
Review  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Biomedical  Library  Review  Committee 
on  March  5-6,  1997.  convening  at  8:30 
a.m.  in  the  Board  Room  of  the  National 
Library  of  Medicine,  Building  38,  8600 
Rockville  Pike,  Bethesda,  Maryland, 

The  meeting  on  March  5  will  be  open 
to  the  public  from  8:30  a,m,  to 
approximately  11  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Roger  W.  Dahlen  at  301- 
496—4221  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5  U.S.C.  and  sec,  10(d)  of  Pub.  L. 
92—463.  the  meeting  on  March  5  will  be 
closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  from  11  a.m.  to 
approximately  5  p.m.,  and  on  March  6 
from  8:30  a,m,  to  adjournment.  These 
apphcations  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr,  Roger  W.  Dahlen,  Scientific 
Review  Administrator,  and  Chief, 
Biomedical  Information  Support 
Branch,  Extramural  Programs,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda,  Maryland  20894, 
telephone  number:  301-496-4221,  will 
provide  summaries  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance.  National  Institutes  of  Health) 
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Dated:  ]anuar>'  16.  1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  97-1710  Filed  1-23-97;  8:45  am] 
BILUNG  CODE  4140-01-M 


Consensus  Development  Conference 
on  Interventions  To  Prevent  HIV  Risk 
Behaviors 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Interventions  to  Prevent  HIV  Risk 
Behaviors,"  which  will  be  held 
February  11-13.  1997,  in  the  Natcher 
Conference  Center  of  the  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892.  The 
conference  begins  at  8:30  a.m.  on 
February  11,  at  8:30  a.m.  on  February 
12,  and  at  9  a.m.  on  February  13. 

One  in  250  people  in  the  United 
States  is  infected  with  the  human 
immunodeficiency  virus  (HIV),  which 
causes  AIDS;  AIDS  is  the  leading  cause 
of  death  among  men  and  women 
between  the  ages  of  25  and  44.  Every 
year,  an  additional  40.000  to  80.000 
Americans  become  infected  with  HIV, 
mostly  through  behaviors  that  are 
preventable. 

In  the  United  States,  unsafe  sexual 
behavior  and  drug  abuse  among  gay 
men  and  men  who  have  sex  with  men 
still  account  for  the  largest  number  of 
cases,  but  women  are  becoming  infected 
at  a  rate  higher  than  that  of  men.  The 
percentage  of  AIDS  cases  caused  by 
unsafe  heterosexual  contact  increased 
by  21  percent  from  1990  to  1991  and 
continues  to  escalate.  In  nearly  one- 
third  of  Americans  infected  with  HIV. 
injection  drug  use  is  a  risk  factor. 

The  purpose  of  this  conference  is  to 
examine  what  is  known  about 
behavioral  interventions  for  the  three 
modes  of  transmission — sexual 
behavior,  substance  abuse,  and 
transmission  from  mother  to  child — that 
are  effective  vfi\h  different  populations 
in  different  settings.  Experts  will  also 
discuss  the  international  and  national 
epidemiology  of  HTV  and  the  history  of 
AIDS  prevention  efforts. 

Research  has  led  to  significant 
progress  in  understanding  how  to  help 
individuals  change  their  AIDS-related 
risk  behaviors.  These  interventions  are 
based  on  a  variety  of  models  of  behavior 
change,  including  social  learning  theor>' 
and  related  health  and  substance  abuse 
models;  they  begin  with  AIDS  and 
substance  abuse  education,  but  also 
include  skill  acquisition,  assertiveness 
training,  and  behavioral  reinforcement 
components.  Recent  research  indicates 
that  aggressive  promotion  of  safer  sexual 
behavior  and  prevention  of  substance 


abuse  could  avert  tens  of  thousands  of 
new  Hr\'  infections  and  potentially  save 
millions  of  dollars  in  health  care  costs. 
To  date,  however,  there  has  not  been 
widespread  agreement  among  health 
professionals  as  to  which  interventions 
are  most  effective  in  which  settings  and 
among  which  populations. 

Behavioral  interventions  are  currently 
the  only  effective  way  of  slowing  the 
spread  of  HIV  infection.  Vaccines 
selected  for  future  trials  may  have 
modest  or  unknov^n  efficacy,  and 
therefore  the  trials  will  need  to  include 
behavioral  interventions. 
Recommendations  coming  from  this 
conference  will  have  immediate 
implications  for  service  delivery  in 
health  care  settings,  including  substance 
abuse  treatment  programs;  sexually 
transmitted  disease  clinics;  inner-city 
health  programs  reaching 
disenfranchised  high-risk  women,  men. 
and  adolescents;  and  mental  health 
programs  that  serve  high-risk, 
chronically  mentally  ill  people. 
Knowing  which  behavior  change 
interventions  are  most  effective  will 
assist  public  health  persormel  in 
allocating  energy  and  resources. 

The  conference  will  bring  together 
behavioral  and  social  scientists, 
prevention  researchers,  statisticians  and 
research  methodologists.  clinicians, 
physicians,  nurses,  social  workers, 
mental  health  professionals,  other 
health  care  professionals,  patients,  and 
members  of  the  public. 

Following  1 V2  days  of  presentations 
and  audience  discussion,  an 
independent,  non-Federal  consensus 
panel  will  weigh  the  scientific  evidence 
and  write  a  draft  consensus  statement 
that  it  will  present  to  the  audience  on 
the  third  day.  The  consensus  statement 
will  address  the  following  key 
questions: 
— How  can  we  identify  the  behaviors 

and  contexts  that  place  individuals/ 

communities  at  risk  for  HIV? 
— What  individual-,  group-,  or 

community-based  methods  of 

intervention  reduce  behavioral  risks? 
— What  are  the  benefits  and  risks  of 

these  procedures? 
— Does  a  reduction  in  these  behavioral 

risks  lead  to  a  reduction  in  HTV? 
— How  can  risk-reduction  procedures  be 

implemented  effectively? 
— What  research  is  most  urgently 

needed? 

In  addition,  the  panel  will  consider 
how  the  conference  recommendations 
can  influence  implementation  of 
prevention  programs  throughout  the 
pubhc  health  system. 

The  primary  sponsors  for  this 
conference  are  the  National  Institute  of 


Mental  Health  and  the  NIH  Office  of 
Medical  Applies  ;ons  of  Research.  The 
conference  is  co^ponsored  by  the 
National  Institute  of  Child  Health  and 
Human  Development,  the  National 
Institute  of  Allergy  and  Infectious 
Diseases,  the  National  Institute  on 
Alcohol  Abuse  and  Alcohohsm.  the 
National  Institute  on  Aging,  the 
National  Institute  on  Drug  Abuse,  the 
National  Institute  of  Nursing  Research, 
the  NIH  Office  of  AIDS  Research,  the 
Centers  for  Disease  Control  and 
Prevention,  and  the  Health  Services 
Research  Administration. 

Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
from  Hope  Levy  Kott,  Technical 
Resources  International.  Inc..  3202 
Tower  Oaks  Blvd..  Suite  200.  Rockville. 
Mar>'land  20852.  (301)  770-3153,  or  by 
sending  e-mail  to  confidept@tech- 
res.com. 

The  consensus  statement  will  be 
submitted  for  publication  in 
professional  journals  and  other 
publications.  In  addition,  the  statement 
will  be  available  beginning  Februarv'  13, 
1997.  from  the  NIH  Consensus  Program 
Information  Center.  P.O.  Box  2577, 
Kensington.  Mar\iand  20891,  phone 
1-88&-NIH-CONSENSUS  (1-888-644- 
2667)  and  from  the  NIH  Consensus 
Development  Program  site  on  the  World 
Wide  \Veb  at  http://consensus.nih.gov. 

Dated;  lanuary  15.  1997. 
Ruth  L.  Kirschstein, 
Deputy  Director,  X"-i. 
[FR  Doc.  97-1713  i  lied  1-23-97;  8:45  am) 

BILLMa  COOE  4140-01-M 


Substance  Abuse  and  lyiental  Health 
Services  Administration 

Fiscal  Year  (FY)  1997  Funding 
Opportunities  for  Knowrtedge 
Development  and  Application 
Cooperative  Agreements 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 

ACDON:  Notice  of  funding  availability, 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  J^rvices 
Administrator  s  (SAMHSA)  Center  for 
Mental  Health  Services  (CMHS)  and 
Center  for  Substance  Abuse  Treatment 
(CSAT)  announce  the  availabihty  of  FY 
1997  funds  for  Knowledge  Development 
and  Application  cooperative  agreements 
for  the  following  activities.  These 
activities  are  discussed  in  more  detail 
under  Section  4  of  this  notice. 
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Activity 

Application 
deadline 

Estimated 
funds  avail- 
able (in  mil- 
lions) 

Estimated  No. 
of  awards 

Project  period 
(years) 

HIV/AIDS  High-Risk  Behavior  „ 

03/28«7 
03/28/97 
03/28/97 

$2.0 
1.4 
2.4 

9 
3 

12 

4 
3 
3 

Cannabis  Youth  Treat-ments  

Housing  Initiative  

Note:  It  Is  anticipated  that  additional  notices  of  available  funding  opportunities  in  FY  1997  will  be  published  by  SAMHSA  in  the  coming  weeks. 

The  actual  amount  available  for  awards  and  their  allocation  may  vary,  depending  on  unanticipated  program  require- 
ments and  the  volume  and  quahty  of  apphcations.  Av^^ards  are  usually  made  for  grant  periods  from  one  to  three  years 
in  duration.  FY  1997  funds  for  activities  discussed  in  this  announcement  were  appropriated  by  the  Congress  under 
Public  Law  No.  104-208.  SAMHSA 's  poUcies  and  procedures  for  peer  review  and  Advisory  Coimcil  review  of  grant 
and  cooperative  agreement  appUcations  were  published  in  the  Federal  Register  (Vol.   58,  No.   126)  on  July  2,   1993. 

The  Public  Health  Service  (PHS)  is  committed  to  achieving  the  health  promotion  and  disease  prevention  objectives 
of  Healthy  People  2000,  a  PHS-led  national  activity  for  setting  priority  areas.  The  SAMHSA  Centers'  substance  abuse 
and  mental  health  services  activities  address  issues  related  to  Healthy  People  2000  objectives  of  Mental  Health  and 
Mental  Disorders;  Alcohol  and  Other  Drugs;  Clinical  Preventive  Services;  HIV  Infection;  and  Surveillance  and  Data 
Systems.  Potential  appUcants  may  obtain  a  copy  of  Healthy  People  2000  (Full  Report:  Stock  No.  017-001-00474-0) 
or  Summary  Report:  Stock  No.  017-001-00473-1)  through  the'  Superintendent  of  Documents,  Government  Printing  Office. 
Washington,  DC  20402-9325  (Telephone:  202-783-3238). 


GENERAL  MSTRUCDONS:  AppUcants  for 
cooperative  agreements  must  use 
application  form  PHS  5161-1  (Rev.  5/ 
96;  OMB  No.  0937-0189).  The 
application  kit  contains  the  Guidance 
for  Applicants  (GFA)  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
appUcations)  and  the  PHS  5161-1 
which  includes  Standard  Form  424 
(Face  Page).  AppUcation  kits  may  be 
obtained  from  the  organization  specified 
for  each  activity  covered  by  this  notice 
(see  Section  4). 

When  requesting  an  appUcation  kit, 
the  appUcant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  This  is  to  ensure  receipt  of 
aU  necessary  forms  and  information, 
including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  is  also  available 
electronically  via  SAMHSA  s  World 
Wide  Web  Home  Page  (address:  http:// 
www.samhsa.gov).  CUck  on  SAMHSA 
Funding  Opporttinities  for  instructions. 
You  can  also  cUck  on  the  address  of  the 
forms  distribution  Web  Page  for  direct 
access. 

The  full  text  of  each  of  the  activities 
(i.e.,  the  GFA)  described  in  Section  4  is 
available  electronically  via  the 
following: 

SAMHSA  "s  World  Wide  Web  Home 
Page  (address:  http://www.samhsa.gov) 
and  SAMHSA's  Bulletin  Board  (800- 
424-2294  or  301-443-0040). 

APPLICATION  SUBMSSXM:  Applications 
must  be  submitted  to:  SAMHSA 
Programs.  Division  of  Research  Grants. 
National  Institutes  of  Health,  Suite 
1040,  6701  Rockledge  Drive  MSC-7710, 
Bethesda,  Maryland  20892-7710.* 


(•AppUcants  who  wish  to  use  express 
mail  or  courier  service  should  change 
the  zip  code  to  20817.) 

APPUCATKX  DEADLINES:  The  deadlines 
for  receipt  of  appUcations  are  Usted  in 
the  table  above.  Please  note  that  the 
deadlines  may  differ  for  the  individual 
categories  of  cooperative  agreements. 

Competing  applications  must  be 
received  by  the  indicated  receipt  dates 
to  be  accepted  for  review.  An 
application  received  after  the  deadline 
may  be  acceptable  if  it  carries  a  legible 
proof-of-mailing  date  assigned  by  the 
carrier  and  that  date  is  not  later  than 
one  week  prior  to  the  deadline  date. 
Private  metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing. 

AppUcations  received  after  the 
deadline  date  and  those  sent  to  an 
address  other  than  the  address  specified 
above  will  be  returned  to  the  appUcant 
without  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 
each  activity  covered  by  this  notice  (see 
Section  4). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  each 
activity  covered  by  this  notice  (see 
Section  4). 

SUPPLEMENTARY  INFORMATION:  To 

faciUtate  the  use  of  this  Notice  of 
Funding  Availability,  information  has 
been  organized  as  outUned  in  the  Table 
of  Contents  below.  For  each  activity,  the 
following  information  is  provided: 

•  AppUcation  Deadline 

•  Purpose 

•  Priorities 

•  Eligible  AppUcants 


•  Cooperative  Agreements/ Amounts 

•  Catalog  of  Federal  Domestic 
Assistance  Number 

•  Program  Contact 

•  Grants  Management  Contact 

•  AppUcation  Kits 

Table  of  Contents 

1.  Program  Background  and  Objectives 

2.  Special  Concerns 

3.  Qiteria  for  Review  and  Funding 

3.1  General  Review  Criteria 

3.2  Funding  Criteria  for  Approved 
Applications 

4.  FY  1997  Substance  Abuse  and  Mental 

Health  Services  Activities 
4.1    Cooperative  Agreements 

4.1.1  Cooperative  Agreements  for  an  HIV/ 
AIDS  High-Risk  Behavior  Prevention/ 
Intervention  Model  for  Young  Adults/ 
Adolescents  and  Women 

4.1.2  Cooperative  Agreements  for  a 
Multisite  Study  of  the  Effectiveness  of 
Treatment  for  Cannabis  (Marijuana] 
Dependent  Youth 

4.1.3  Cooperative  Agreements  to  Evaluate 
Housing  Approaches  for  Persons  with 
Serious  Mental  Illness 

5.  Public  Health  System  Reporting 

Requirements 

6.  PHS  Non-use  of  Tobacco  Policy  Statement 

7.  Executive  Order  12372 

1.  Program  Background  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quaUty  and  availabiUty  of  prevention, 
early  intervention,  treatment,  and 
rehabiUtation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
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activities.  As  a  result  of  that  process, 
SAMHSA  is  moving  assertively  to  create 
a  renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

The  agency  has  transformed  its 
demonstration  grant  programs  from 
service-delivery  projects  to  knowledge 
acquisition  and  application.  For  FY 
1997,  SAMHSA  has  developed  an 
agenda  of  new  programs  designed  to 
answer  specific  important  policy- 
relevant  questions.  These  questions, 
specified  in  this  and  subsequent  Notices 
of  Funding  Availability,  are  designed  to 
provide  critical  information  to  improve 
the  Nation's  mental  health  and 
substance  abuse  treatment  and 
prevention  services. 

The  agenda  is  the  outcome  of  a 
process  whereby  providers,  services 
researchers,  consumers,  National 
Advisory  Council  members  and  other 
interested  persons  participated  in 
special  meetings  or  responded  to  calls 
for  suggestions  and  reactions.  From  this 
input,  each  SAMHSA  Center  developed 
a  "menu"  of  suggested  topics.  The 
topics  were  discussed  jointly  and  an 
agency  agenda  of  critical  topics  was 
agreed  to.  The  selection  of  topics 
depended  heavily  on  poHcy  importance 
and  on  the  existence  of  adequate 
research  and  practitioner  experience  on 
which  to  base  studies.  While 
SAMHSA 's  FY  1997  programs  will 
sometimes  involve  the  evaluation  of 
some  delivery  of  services,  they  are 
services  studies  and  application 
activities,  not  merely  evaluation,  since 
they  are  aimed  at  answering  policy- 
relevant  questions  and  putting  that 
knowledge  to  use. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  information  at 
the  services  delivery  level,  and  in  its 
question-focus.  Dissemination  and 
apphcation  are  integral,  major  features 
of  the  programs.  SAMHSA  beheves  that 
it  is  important  to  get  the  information 
into  the  hands  of  the  pubhc,  providers, 
and  systems  administrators  as 
effectively  as  possible.  Technical 
assistance,  training,  preparation  of 
special  materials  will  be  used,  in 
addition  to  normal  communications 
means. 

2.  Special  Concerns 

SAMHSA 's  FY  1997  Knowledge 
Development  and  Apphcation  activities 
discussed  below  do  not  provide  funds 
for  mental  health  and  substance  abuse 


treatment  and  prevention  services 
except  for  costs  required  by  the 
particular  activity's  study  design. 
Applicants  are  required  to  propose  true 
knowledge  acquisition  studies. 
Apphcations  seeking  funding  for 
services  projects  will  be  considered 
nonresponsive.  Apphcations  that  are 
incomplete  or  nonresponsive  to  the  GFA 
will  be  returned  to  the  applicant 
without  further  consideration. 

3.  Criteria  for  Review  and  Funding 

Consistent  with  the  statutory  mandate 
for  SAMHSA  to  support  activities  that 
wall  improve  the  provision  of  treatment, 
prevention  and  related  services, 
including  the  development  of  national 
mental  health  and  substance  abuse  goals 
and  model  programs,  competing 
applications  requesting  funding  under 
the  specific  project  activities  in  Section 
4  will  be  reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
SAMHSA  peer  review  procedures. 

3.1     General  Review  Criteria 

As  pubUshed  in  the  Federal  Register 
on  July  2,  1993  (Vol.  58,  No.  126), 
SAMHSA's  "Peer  Review  and  Advisory' 
Council  Review  of  Grant  and 
Cooperative  Agreement  Apphcations 
and  Contract  Proposals,"  peer  review 
groups  will  take  into  account,  among 
other  factors  as  may  be  specified  in  the 
application  guidance  materials,  the 
following  general  criteria; 

•  Potential  significance  of  the 
proposed  project; 

•  Appropriateness  of  the  applicant's 
proposed  objectives  to  the  goals  of  the 
specific  program; 

•  Adequacy  and  appropriateness  of 
the  proposed  approach  and  activities; 

•  Adequacy  of  available  resources, 
such  as  facilities  and  equipment; 

•  Qualifications  and  experience  of  the 
appUcant  organization,  the  project 
director,  and  other  key  personnel;  and 

•  Reasonableness  of  the  proposed 
budget. 

3.2    Funding  Criteria  for  Approved 
Applications 

Apphcations  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
(if  applicable)  review  process. 

Other  funding  criteria  will  include; 

Availability  of  funds. 

Additional  funding  criteria  specific  to 
the  programmatic  activity  may  be 
included  in  the  application  guidance 
materials. 


4.  Special  FY  1997  Substance  Abuse 
and  Mental  Health  Services  Activities 

4.1     Cooperative  Agreements 

Three  major  activities  for  SAMHSA 
cooperative  agreement  programs  are 
discussed  below.  Substantive  Federal 
programmatic  involvement  is  required 
in  cooperative  agreement  programs. 
Federal  involvement  will  include 
planning,  guidance,  coordination,  and 
participating  in  programmatic  activities 
(e.g.,  participation  in  pubUcation  of 
findings  and  on  steering  committees). 
Periodic  meetings,  conferences  and/or 
communication?  with  the  award 
recipients  may  Le  held  to  review 
mutually  agreed-upon  goals  and 
objectives  and  to  assess  progress. 
Additional  details  on  the  degree  of 
Federal  programmatic  involvement  will 
be  included  in  the  application  guidance 
materials. 

4.1.1     Cooperative  Agreements  for  an 
HIV/AIDS  High-Risk  Behavior 
Prevention/lnten'ention  Model  for 
Young  Adults/ Adolescents  and  Women 

Apphcation  Deadline:  March  28,  1997 

Purpose:  Cooperative  agreements  will 
be  awarded  to  support  study  sites  and 
a  coordinating  center  that  will  develop 
and  test,  through  a  series  of  pilot 
studies,  a  model  prevention/ 
intervention  approach  to  encourage  and 
enable  (1)  adolescents/young  adults 
(ages  15-24)  (hereafter  referred  to  as 
adolescents)  or  (2)  women  (age  25  and 
older),  who  engage  in  high-risk 
behaviors  associated  with  human 
immunodeficiency  virus/acquired 
immune  deficiency  syndrome  (HTV/ 
AIDS)  transmission,  to  change  these 
behaviors 

The  primar\'  goal  of  this  program  is  to 
identify'  the  key  elements/factors/ 
determinants  that  are  both  necessary 
and  sufficient  conditions  in 
implementing  and  evaluating  a 
community- focused  prevention/ 
intervention  protocol  to  encourage  and 
enable  individuals,  specifically, 
adolescents  and  women,  who  are  at  risk 
for  HIV/ AIDS,  to  reduce  the  incidence 
of  high-risk  behaviors. 

A  second  goal  is  to  develop  and  test 
reliable  and  valid  outcome  measures,  at 
both  the  individual  and  communitv 
level,  to  assess  the  effectiveness  of  the 
intervention  in  the  target/subgroup 
population(s). 

Priorities:  .Applicants  for  study  sites 
must  propose  to  study  one.  and  only 
one,  of  the  two  primary  target 
populations,  i.e.,  adolescents  or  women. 
.Applicants  who  wish  to  study  more 
than  one  of  the  two  pnmary  target 
populations  must  submit  a  separate 
complete  application  for  each  primary 
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target  population  group  to  be  studied. 
Applicants  must  also  be  willing  to 
follow  the  common  intervention, 
implementation,  and  evaluation/ 
research  protocols  developed  jointly  by 
the  study  sites  and  coordinating  center. 

Eligible  Applicants:  Applications  may 
be  submitted  by  units  of  State  or  local 
government,  and  by  private  domestic 
nonprofit  and  for-profit  organizations 
such  as  community-based  organizations, 
universities,  colleges,  hospitals,  and 
family  and/ or  consumer  operated 
organizations. 

Cooperative  Agreements/ Amounts: 
Approximately  Si. 6  million  will  be 
available  to  support  approximately  8  to 
10  study  site  awards  and  $400,000  for 
one  (1)  coordinating  center  award  under 
this  GFA  in  FY  1997.  Actual  funding 
levels  will  depend  upon  the  availability 
of  appropriated  funds. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.230 

Program  Contact:  For  programmatic 
or  technical  assistance  contact:  Barbara 
J.  Silver,  Ph.D..  Director.  HIWAIDS 
Provider  Education  Program,  Center  for 
Mental  Health  Services,  Substance 
Abuse  and  Mental  Health  Services. 
Administration,  Parklawn  Building, 
Room  15-81,  5600  Fishers  Lane, 
Rockville,  MD  20857.  (301)  443-7817. 

Grants  Management  Contact:  For 
business  management  assistance, 
contact:  LouEllen  Rice,  Grants 
Management  Officer.  Substance  Abuse 
and  Mental  Health  Services. 
Administration,  Parklawn  Building, 
Room  Number  15C-05.  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-4456. 

Application  Kits:  Application  kits  are 
available  from:  National  Mental  Health 
Services,  Knowledge  Exchange  Network 
(KEN),  P.O.  Box  42490,  Washington. 
D.C.  20015,  Voice:  (800)  789-2647,  TTY: 
(301)  443-9006,  FAX:  (301)  984-8796. 

The  full  text  of  the  GFA  only  is 
available  electronically  via  KENs 
Bulletin  Board:  (800)  790-2647  or  its 
Web  Site:  http://www.mentalhealth.org/ 

4.1.2  Cooperative  Agreements  For  A 
Multisite  Study  Of  The  Effectiveness  Of 
Treatment  For  Cannabis  (Marijuana) 
Dependent  Youth 

Application  Deadline:  March  28, 
1997. 

Purpose:  The  purpose  of  this  program 
is  to  compare  the  effectiveness  of  a 
variety  of  interventions  and  treatments 
for  adolescents  (ages  12-18)  meeting  the 
criteria  for  cannabis  dependence  as 
currently  defined  by  DSM-IV.  It  is 
likely  that  while  some  of  the  young 
people  will  seek  treatment  on  their  own. 
others  will  do  so  only  under  pressure 


from  parents,  schools  or  other  agencies 
(e.g..  juvenile  justice  agencies). 

Applications  are  solicited  for 
treatment  sites  and  a  coordinating 
center. 

This  cooperative  agreement  program 
is  intended  to  provide  answers  to  the 
following  questions: 

1 .  Are  there  existing  interventions  for 
cannabis  abusing  adolescents  that 
produce  good  outcomes  both  during 
treatment  and  for  significant  periods  of 
time  post-treatment? 

2.  Are  there  differential  levels  of 
effectiveness  (in  terms  of  post -treatment 
outcomes)  among  the  models  of 
intervention?  If  so,  for  which  sub- 
populations  of  adolescents  do  the 
intervention  models  appear  to  be  most 
effective?  In  particular,  do  adolescent 
girls  respond  differently  to  specific 
intervention  models  than  do  adolescent 
boys? 

3.  Are  successful  interventions,  (in 
terms  of  decreased  drug  use)  associated 
with  better  cognition/academic 
performance,  or  social  functioning? 

4  What  are  the  costs  and  cost- 
effectiveness  associated  with  treatments 
and  outcomes? 

5.  Is  there  a  relationship  between 
types  and  costs  of  treatment  services 
and  outcome? 

Priorities:  The  target  population  for 
this  GFA  is  adolescents  between  the 
ages  of  12  and  18  years  old  who  meet 
DSM-IV  criteria  for  cannabis  abuse  or 
dependence,  but  do  not  meet  criteria  for 
heroin,  amphetamine  or  cocaine 
dependence.  Appropriate  interventions 
for  marijuana  dependent  adolescents  are 
not  well  researched.  To  advance 
knowledge  in  this  area,  CSAT  will 
consider  funding  experimental  and 
quasi -experimental  designs.  While 
CSAT  prefers  to  sponsor  clinically  and 
ethically  justifiable  studies  using 
random  assignment  to  compare  two  or 
more  treatment  approaches,  ceu^fully 
conceived  quasi-experimental  studies 
comparing  distinct  treatment 
approaches  will  be  considered. 
Minimum  requirements  for  quasi- 
experimental  studies  are  standard 
assessments  at  treatment  entry, 
treatment  exit,  and  six  and  twelve 
month  follow-up,  and  a  comparison 
across  two  or  more  distinct  treatments, 
with  statistical  adjustments  for  between- 
group  differences  at  treatment  entry.  No 
studies  sponsored  through  this  GFA  will 
employ  assignment  to  no- treatment  or 
deferred-treatment  control  groups. 
Applicants  must  pay  particular 
attention  to  both  the  gender  and 
ethnicity  of  the  proposed  participant 
pool,  so  that  treatment  effects  related  to 
these  dimensions  may  be  determined. 


Eligible  Applicants:  Applications  may 
be  submitted  by  organizations,  such  as 
units  of  State  or  local  governments  and 
by  domestic  private  for-profit  and  not- 
for-profit  organizations  such  as 
community-based  organizations, 
universities,  colleges,  and  hospitals. 

Cooperative  Agreements/ Amounts:  It 
is  estimated  that  approximately  $1.4 
million  will  be  available  to  support  up 
to  two  treatment  sites  at  approximately 
$425,000  each  and  a  coordinating  center 
at  approximately  $550,000  under  this 
GFA  in  FY  1997.  Actual  funding  levels 
will  depend  upon  the  availability  of 
appropriated  funds. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

Program  Contact:  For  programmatic 
or  technical  assistance,  contact:  Ms.  Jean 
Donaldson,  Division  of  Practice  and 
Systems  Development,  CUnical 
Interventions  Branch,  Center  for 
Substance  Abuse  Treatment,  Substance 
Abuse  and  Mental  Health  Services, 
Administration,  Rockwall  II,  9th  Floor, 
(301)  443-6259. 

Grants  Management  Contact:  For 
business  management  assistance, 
contact:  Mrs.  Peggy  Jones,  Grants 
Management  Specialist,  Substance 
Abuse  and  Mental  Health  Services, 
Administration,  Rockwall  II,  9th  Floor, 
(301)  443-9666. 

The  mailing  address  for  both  of  the 
individuals  listed  above  is:  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

Application  Kits:  Application  kits  are 
available  from:  National  Clearinghouse 
for  Alcohol  and  Drug  Information,  P.  O. 
Box  2345,  Rockville,  Maryland  20847- 
2345,  (800)  729-6686. 

4.1.3  Cooperative  Agreements  to 
Evaluate  Housing  Approaches  for 
Persons  with  Serious  Mental  Illness 

Application  Deadline:  March  28, 
1997. 

Purpose:  Cooperative  agreements  will 
be  awarded  to  conduct  an  evaluation 
study  that  examines  the  effectiveness  of 
different  housing  approaches  for 
persons  with  serious  mental  illness.  The 
program  is  divided  into  two  phases. 
During  Phase  1 ,  study  site  grantees  will 
be  required  to  conduct  a  process 
evaluation  of  at  least  two  distinctly 
different  and  fully  operational  housing 
approaches  and  to  design  an  outcome 
evaluation  that  will  compare  the 
effectiveness  of  the  different  housing 
approaches.  In  addition,  both  study  site 
and  coordinating  center  grantees  will 
collaborate  in  designing  a  cross-site 
study  that  includes  developing  a 
common  data  protocol  that  vnll  permit 
an  assessment  of  the  different  housing 
approaches  that  will  be  evaluated  by  the 
individual  study  sites  during  the  second 
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phase.  Continuation  of  study  site 
grantees  for  Phase  2  will  be  based  on  an 
assessment  of  the  product  from  their 
Phase  1  process  evaluation  and  their 
plan  for  implementation  of  their 
individual  site  outcome  evaluation.  The 
coordinating  center  will  not  be  subject 
to  a  competitive  review  at  the  end  of 
Phase  1. 

During  Phase  2.  study  site  grar.tees 
will  implement  an  outcome  evaluation 
of  the  housing  approaches  described 
during  Phase  1  and  participate  with  the 
coordinating  center  in  conducting  the 
cross-site  study. 

The  primary  goal  of  this  program  is: 
to  describe  the  major  components  of 
different  housing  approaches  that 
include  provision  of  treatment  and 
supports  to  individuals  with  serious 
mental  illness;  to  develop  a  common 
data  collection  protocol  across 
individual  study  sites  so  as  to  evaluate 
the  effectiveness  of  different  housing 
approaches;  and  to  conduct  both  cross- 
site  and  individual-site  evaluations  that 
assess  the  impact  of  the  housing 
approaches  on  residential  tenure,  level 
of  functioning,  quality  of  life, 
satisfaction,  service  utilization, 
consumer  perception  of  service  quality, 
independence,  and  cost. 

The  major  questions  to  be  addressed 
by  this  program  are  the  following: 

1.  What  are  the  major  differences  and 
similarities  between  and  across  housing 
approaches  for  individuals  with  serious 
mental  illnesses  in  their  organizational 
structure,  implementation,  staffing, 
consumer  characteristics,  array  and 
intensity  of  services  and  supports 
provided,  quality  of  services  and 
housing,  cost,  and  relationships  to  the 
larger  housing  and  service  systems? 

2.  Is  a  supported  housing  approach 
more  effective  than  a  housing  approach 
that  is  based  on  the  linear  residential 
continuum,  in  helping  people  with 
serious  mental  illness  achieve 
residential  tenure,  improved  level  of 
functioning,  quality  of  life  and 
independence? 

Priorities:  Study  site  applicants  are 
required  to  submit  study  designs  for  a 
process  and  outcome  evaluation  of  two 
or  more  housing  approaches  that  have 
been  fully  operational  for  at  least  2 
years.  One  of  the  housing  approaches 
under  study  must  be  a  supported 
housing  approach.  Apphcants  must  also 
be  willing  to  follow  a  common  protocol 
for  implementing  a  cross-site  study. 

Eligible  Applicants:  Applications  to 
be  a  study  site  or  the  coordinating 
center  may  be  submitted  by  public 
organizations,  such  as  units  of  State  or 
local  governments  and  by  domestic 
private  nonprofit  and  for-profit 
organizations  such  as  community-based 


organizations,  universities,  colleges,  and 
hospitals,  and  family  and/or  consumer 
operated  organizations.  Applicants  may 
apply  to  be  either  a  study  site  or  a 
coordinating  center,  but  not  both. 

Cooperative  Agreements/Amounts:  It 
is  estimated  that  approximately  $2.0 
million  will  be  available  to  support 
approximately  eleven  (11)  study  site 
awards  under  this  GFA  in  FY  1997,  and 
that  approximately  $2.0  miUion  will  be 
available  to  support  up  to  eight  (8) 
competing  continuation  awards  under 
this  GFA  in  FY  1998  and  1999,  It  is 
anticipated  that  up  to  $180,000  will  be 
available  to  support  each  study  site  in 
year  one.  It  is  anticipated  that  up  to 
$250,000  will  be  available  to  support 
each  study  site  approved  for 
continuation  in  years  two  and  three. 

It  is  anticipated  that  up  to  $400,000 
per  year  will  be  available  in  years  one 
through  three  to  support  the 
coordinating  center  and  up  to  $250,000 
will  be  available  in  year  four  to  support 
the  coordinating  center. 

Actual  funding  levels  will  depend 
upon  the  availability  of  appropriated 
funds. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

Program  Contact:  For  programmatic 
or  technical  assistance  contact;  Lvnn 
Aronson,  M.S. 

For  evaluation  issues  contact:  Frances 
L.  Randolph,  Dr.  P.H. 

The  mailing  address  for  these 
individuals  is:  Homeless  Programs 
Branch.  Division  of  Knowledge 
Development  and  Systems  Change, 
Center  for  Mental  Health  Services, 
Substance  Abuse  and  Mental  Health 
Services  Administration.  5600  Fishers 
Lane.  Room  llC-05,  Rockville,  MD 
20857.(301)443-3706. 

Grants  Management  Contact:  For 
business  management  assistance, 
contact:  Stephen  J.  Hudak,  Grants 
Management  Specialist,  Substance 
Abuse  and  Mental  Health  Services, 
Administration.  5600  Fishers  Lane. 
Room  15C-05.  Rockville.  MD  20857. 
(301) 443-4456 

Application  Kits:  Application  kits  are 
available  from:  National  Mental  Health 
Services,  Knowledge  Exchange  Network 
(KEN),  P.O.  Box  42490,  Washington, 
D.C.  20015,  Voice:  (800)  789-2647,  TTY: 
(301)  443-9006,  FAX:  (301)  984-8796. 

The  full  text  of  the  GFA  only  is 
available  electronically  via  KEN's 
Bulletin  Board:  (800)  790-2647  or  its 
Web  Site:  http://www.mentalhealth.org/ 

5.  Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 


of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  apphcations  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  Tbis 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  a  particular  FY  1997  activity 
described  above  is/is  not  subject  to  the 
Pubhc  Health  System  Reporting 
Requirements. 

6.  FHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  PubUc  Law  103-227.  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regultir  or  routine  education,  libran,', 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  vvnth  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Specific  application  guidance 
materials  may  include  more  detailed 
guidance  as  to  how  a  Center  will 
implement  SAMHSA's  poUcy  on 
promoting  the  non-use  of  tobacco. 

7.  Executive  Order  12372 

Applications  submitted  in  response  to 
all  FY  1997  activities  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
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Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to;  Office  of 
Extramural  Activities  Review, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Parklawn 
Building.  Room  17-89,  5600  Fishers 
Lane.  Rockville,  Maryland  20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  [anuary  20,  1997 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
[FR  Doc.  97-1721  Filed  1-23-97;  8:45  ami 

BILUNQ  CODE  41<2-2<M> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dockat  No.  FR-4124-N-221 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATES:  January  24,  1997. 
F0«  FURTHER  INF0RMATK3N  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SVV.,  Washington, 
DC  20410;  telephone  (202)  70d-1226, 
TDD  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  rot  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588 
SUPPt.EMENTARY  INFORMATION:  In 
accordance  with  the  December  12.  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-00  (D.D.C.).  HUD 


publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  imderutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  aimouncing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  Januar,'  16,  1997. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

[FR  Doc.  97-1563  Filed  1-23-97;  8:45  am) 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-066-00-6440-00-ZBBB;  CACA-30070; 
CACA-25594;  CACA-31926] 

Notice  of  Availability  of  Final  Eagle 
Mountain  Landfill  and  Recycling 
Center  Project  Environmental  Impact 
Statement/Environmental  Impact 
Report,  Riverside  County,  California 

AGENCY:  Bureau  of  land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  the  final 

Eagle  Mountain  Landfill  and  Recycling 

Center  Project  Environmental  Impact 

Statemenl/Environmetal  Impact  Report. 

SUMMARY:  In  accordance  with  Section 
202  of  the  National  Environmental 
Pohcy  Act  of  1969,  a  Final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
has  been  prepared  for  the  Eagle 
Mountain  Landfill  and  Recycling  Center 
Project  by  the  Bureau  of  Land 
Management  (BLM)  and  County  of 
Riverside.  Mine  Reclamation 
Corporation  and  Kaiser  Eagle  Mountain, 
Inc.  Have  proposed  to  develop  a  Class 
III  nonhazardous  municipal  solid  waste 
landfill,  primarily  a  waste-by-rail 
facility,  on  a  portion  of  the  Kaiser  Eagle 
Mountain  Mine,  Riverside  County, 
California.  The  proposed  project  also 
includes  the  renovation  and 
repopulation  of  Eagle  Mountain 
Townsite  and  a  Specific  Plan,  General 
Plan  Amendment.  Change  of  Zone, 
Development  Agreement,  Revised 
Permit  to  Reclamation  Plan,  and 
Tentative  Tract  Map  with  the  County. 
The  proposed  project  includes  a  land 
exchange,  involving  about  3,481  acres  of 
public  land,  and  application  for  two 
rights-of-way  with  the  Bureau  of  Land 
Management.  The  EIS/EIR  analyzes  the 
effects  of  the  proposed  action  and 
alternatives  on  such  environmental 


issues  as  desert  tortoise,  air  and  water 
quality,  and  wilderness  The  EIS/EIR 
describes  and  analyzes  six  alternatives 
in  addition  to  the  proposed  project.  The 
BLM's  preferred  alternative  is  the 
proposed  action.  Statements  concerning 
the  proposed  action  will  be  considered 
in  preparation  of  the  Record  of  Decision. 
DATES:  Written  statements  on  the  Final 
EIS/EIR  must  be  submitted  or 
postmarked  no  later  than  February  22, 
1997. 

ADDRESSES:  Written  comments  on  the 
document  should  be  mailed  to;  Eagle 
Mountain  Landfill  and  Recycling  Center 
Project,  Bureau  of  Land  Management, 
6221  Box  Springs  Boulevard,  Riverside, 
CaUfomia  92507. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Romoli,  California  Desert 
District,  6221  Box  Springs  Boulevard, 
California  92507;  phone  (909)  697-5237. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  EIS/EIR  are  available  for  review  at 
the  following  libraries: 
Desert  Hot  Springr  Public  Library,  1691 

West  Drive,  Desert  Hot  Springs,  CA 
Los  Angeles  Public  Library,  Documents 

Dept.,  433  Spring  Street,  Los  Angeles, 

CA 
Palo  Verde  Valley  District  Librarv,  125 

W.  Chanslor  Way,  Blythe,  CA  ' 
San  Bernardino  County  Library,  Yucca 

Valley  Branch,  57098  Twenty  nine 

Palms  Highway,  Yucca  Valley,  CA 
University  of  California,  Riverside 

Library,  Government  Publications, 

Riverside,  CA 
Cahfomia  State  Library,  Sacramento.  CA 
Indio  Branch  Library,  200  Civic  Center 

Mall.  Indio,  CA 
Palm  Desert  Public  Library,  4480 

Portola,  Palm  Desert.  CA  Riverside 

Central  Library.  Government 

Documents.  381  Mission  Inn  Avenue. 

Riverside.  CA 
College  of  the  Desert  Library.  43-500 

Monterey  Avenue.  Palm  Desert,  CA 
Coachella  Branch  Library.  Coachella. 

CA 
Lake  Tamarisk  Branch  Public  Library. 

43880  Lake  Tamarisk  Drive,  Desert 

Center,  CA 
Palm  Springs  Library,  300  S.  Sunrise 

Way.  Palm  Springs.  CA 
San  Bernardino  County  Library,  Joshua 

Tree  Branch.  6465  Park  Boulevard. 

Joshua  Tree.  CA 
San  Bernardino  Public  Library*. 

Feldheym  Central  Library,  W.  6 

Street.  San  Bernardino,  CA 
Riverside  Community  College,  Martin 

Luther  King  Library.  4800  Magnolia 

Avenue.  Riverside.  CA 
Rancho  Mirage  Public  Library.  42520 

Bob  Hope  Drive.  Rancho  Mirage.  CA 
Cathedral  City,  33520  Date  Palm  Drive, 

Cathedral  City,  CA 
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Copies  will  also  be  available  at  the 
following  BLM  and  County  offices: 
BLM  Desert  District  Office,  6221  Box 

Springs  Boulevard,  Riverside,  CA 
BLM  Palm  Springs-South  Coast 

Resource  Area.  690  W.  Garnet,  North 

Palm  Springs,  CA 
County  of  Riverside,  Planning 

Department  4080  Lemon  Street,  9th 

Floor,  Riverside,  CA 
County  of  Riverside,  Transportation  and 

Land  Management  Agency,  46-209 

Oasis  Street,  Room  209,  Indio,  CA 

Dated:  January  14, 1997. 
MoUy  S.  Brady, 

Assistant  District  Manager.  Planning  &■ 
Renewable  Resources. 
|FR  Doc.  97-1474  Filed  1-23-97;  8:45  am] 
BILLING  COOE  4310-44-M 


nD-01S-1430-01;IDI-15438-02]       ^ 

Notice  Of  Realty  Action:  Classification 
and  Conveyance  for  Recreation  and 
Public  Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  pubhc  purpose 

conveyance. 

SUMMARY:  We  are  proposing  to  offer  for 
sale  two  existing  sewage  treatment 
facilities  under  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.].  IDI-15438-02  is  a 
facility  near  the  city  of  Kuna,  in  Ada 
County,  Idaho.  It  has  been  examined 
and  found  suitable  for  conveyance.  EDI- 
4616-02  is  a  facility  near  the  city  of 
Grand  View,  in  Elmore  County,  Idaho. 
It  is  being  classified  suitable  for 
subsequent  sale. 

City  of  Grand  View  (IDI-4616-02) 

Boise  Meridian,  Idaho 
T.  5  S.,  R.  3  E.,  section  9.  Lot  10, 
Containing  15.52  acres,  more  or  less. 

City  of  Kuna  (IDI-15438-02) 

Boise  Meridian,  Idaho 

T.  1  N.,  R.  1  W.,  section  1.  SWV,,  section  2. 

Lot  1. 
Containing  203.26  acres,  more  or  less. 

The  land  is  not  required  for  any 
Federal  purpose.  The  conveyances  are 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  patents,  when  issued,  will 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Pxorposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

Reservations 

1 .  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 


the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
apphcable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

For  lDl-461 6-02  only 

3.  A  right-of-way  reservation  to  the 
Bureau  of  Land  Management  for  access 
to  other  lands  as  noted  by  right-of-way 
IDI-31928. 

Subject  to: 

IDI-4616-02 

1.  Those  rights  for  highway  purposes 
granted  to  Elmore  Coimty  Road  and 
Bridge,  its  successors  or  assigns  by 
right-of-way  IDI-29426  pursuant  to  the 
Act  of  October  21,  1976,  (43  U.S.C. 
1761). 

IDI-15438-02 

1.  Those  rights  for  power  line 
purposes  granted  to  Idaho  Power,  its 
successors  or  assigns  by  right-of-way 
IDI-334  pursuant  to  the  Act  of  October 
21,  1976,  (43  U.S.C.  1761). 

2.  Those  rights  for  telephone  purposes 
granted  to  Mountain  States  Telephone 
and  Telegraph,  its  successors  or  assigns 
by  right-of-way  IDl-28090  pursuant  to 
the  Act  of  October  21,  1976,  (43  U.S.C. 
1761). 

3.  Those  rights  to  a  road  right-of-way 
claimed  by  Ada  County,  its  successors 
or  assigns,  pursuant  to  the  Act  of  July 
26,  1866,  (43  U.S.C.  932).  (Casefile  DDI- 
20038). 

Detailed  information  concerning  these 
actions  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Lower  Snake  River 
District,  Bruneau  Resource  Area.  3948 
Development  Avenue,  Boise,  Idaho 
83705.  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  above 
described  land  will  be  segregated  from 
all  other  forms  of  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  for 
conveyance  under  the  Recreation  and 
Public  Purposes  Act. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  mav 
submit  comments  regarding  the 
proposed  conveyance  and  classification 
of  the  lands. 

ADDRESSES:  Comments  as  outlined 
below  should  be  sent  to  Signe  Sather- 
Blair,  Bruneau  Area  Manager,  3948 
Development  Avenue,  Boise,  Idaho 
83705. 


FOR  FURTHER  INFORMATION  CONTACT:  Del 
Bale,  Realty  SpeciaUst.  at  the  above 
address,  or  telephone  (208)  384-3450. 

SUPPLEMENTARY  INFORMATION: 

Classification  Comments 

(IDI-4616-02  only) 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  sewage  treatment  facility. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Conveyance  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development  whether  the  BLM  followed 
proper  administrative  procedures  m 
reaching  the  decision,  or  any  other 
factor  not  directly  related  to  the 
suitability  of  the  land  for  a  sewage 
treatment  facihty.  .Any  adverse 
comments  will  be  reviewed  bv  the 
District  Manager.  In  the  absence  of  any 
adverse  comments,  the  classification  of 
the  land  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 
The  lands  will  not  be  offered  for 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  lanuary  13.  1997. 
Signe  Sather-Blair, 

Bruneau  Resource  Area  Manager 

|FR  Doc  97-1671  Filed  1-23-97.  8:45  am] 

BILUNG  COO€  4310-GG-M 


[AZ-81 0-0777-61 -241 A] 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Arizona  Resource  .advisory 

Council  Meeting,  notice  of  meeting 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Arizona  Resource 
.^dvison.-  Council.  The  meeting  will  be 
held  Februar\-  25.  1^97.  beginning  at 
8:30  am  in  the  lA  Conference  Room  at 
the  Bureau  of  Land  Management 
.\rizona  State  Office.  222  North  Central 
Avenue,  Phoenix,  .Arizona.  T^e  agenda 
items  to  be  covered  at  the  one-dav 
business  meeting  include  review  of 
previous  meeting  linutes:  BLM  State 
Director's  Update  on  legislation, 
regulations  and  statewide  planning 
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efforts:  progress  report  on  Standards  and 

Guidelines  Statewide  Plan  Amendment; 

reports  by  the  Recreation  and  Public 

Relations  Working  Groups;  and  a  report 

on  BLM  Law  Enforcement  Program  and 

BLM  Field  Presence.  A  public  comment 

period  will  take  place  at  11:30  a.m 

February  25,  1997  for  any  interested 

publics  who  wish  to  address  the 

Council. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  Stevens  or  Ken  Mahoney, 

Bureau  of  Land  Management.  Arizona 

State  Office.  222  North  Central  Avenue. 

Phoenix,  Arizona  85004-2203,  (602) 

417-9512. 

Michael  A.  Ferguson, 

Deputy  State  Director.  Pesntirce  Planning.  Use 

and  Protection  Division 

[FR  Doc.  97-1723  Filed  1-23-97;  8:45  am) 

BILLING  COOE  4310-32-M 

[CA-942-570O-0O] 

Filing  of  Plats  of  Survey;  California 

agency:  Bureau  of  Land  Management, 

Interior. 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
California. 

EFFECTIVE  DATE:  Unless  otherwise  noted, 
filing  was  effective  at  10:00  a.m.  on  the 
next  federal  work  day  following  the  plat 
acceptance  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  A.  Robinson.  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  California  State 
Office.  2135  Butano  Drive.  Sacramento. 
CA  9582,5-0451.  (916)  979-2890. 
SUPPLEMENTARY  INFORMATION:  The  plats 
of  Sur\'ev  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office  of  the  Bureau  of  Land 
Management  in  Sacramento.  CA. 

Mount  Diablo  Meridian,  California 

T  23  \  .  R  14  E — Dependent  resurvey. 
and  subdivision  of  section  15  (Group  1085). 
accepted  December  9.  1996.  to  meet  certain 
administrative  needs  of  the  BLM,  Surprise 
Restiurce  Area. 

T  45  S  .  /?  7  It'— Supplemental  plat  of 
portions  of  sections  11  and  14.  accepted 
December  9.  1996.  to  meet  certain 
administrative  needs  of  the  BLM.  Redding 
Restjurce  .^rea 

T  17  S  .  fl  7  IV— Dependent  resurvey  and 
corrective  dependent  resurvev.  subdivision 
of  sections  31.  33.  and  34  (Group  1195). 
accepted  December  17.  1996.  to  meet  certain 
administrative  needs  of  the  L'S  Forest     / 
Service,  Mendocino  National  Forest       / 

r  16  .V.  /?  9  W — Dependent  resurvey  and 
mefes-and-bounds  survey  of  Tracts  37 
through  42  (Group  9351,  accepted  December 


24,  1996,  to  meet  certain  administrative 
needs  of  the  US  Forest  Service,  Mendocino 
National  Forest. 

San  Bernardino  Meridian,  California 

T.  17  S..  /?.  4  IV — Metes-and-bounds 
survey  of  Tract  39  (Group  1249).  accepted 
December  9, 1996.  to  meet  certain 
administrative  needs  of  the  BLM,  California 
Desert  District.  Palm  Springs/South  Coast 
Resource  Area. 

7.  8  N..  R  2  W.— Supplemental  plat  of 
section  4.  accepted  December  16,  1996.  to 
meet  certain  administrative  needs  of  the 
BLM.  California  Desert  District.  Barstow 
Resource  Area. 

All  of  the  above  listed  survev  plats  are  now 
the  basic  record  for  describing  the  lands  for 
all  authorized  purposes.  The  survey  plats 
have  been  placed  in  the  open  files  in  the 
BLM,  California  State  Office,  and  are 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  survev  plats  and 
related  field  notes  will  be  furnished  to  the 
public  upon  payment  of  the  appropriate  fee. 

Dated:  laniiarv  13.  1997. 
Clififord  A.  Robinson, 
Chief.  Branch  of  Cadastral  Survey. 
IFR  Dor  97-1715  Filed  1-23-97:  8:45  ami 
BILUNG  COOE  4310-40-M 


Minerals  Management  Service 

Discretionary  Authority  for  Royalty 
Relief  on  Nonproducing  Leases  on  the 
Outer  Continental  Shelf 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Notice. 

SUMMARY:  The  Outer  Continental  Shelf 
(OCS)  Deep  Water  Royalty  Relief  Act  of 
1995  (Act)  granted  the  Secretary  of  the 
Interior  (Secretary)  the  authority  to 
reduce  or  eliminate  royalties  in  order  to 
promote  development,  increase 
production,  or  encourage  the  production 
of  marginal  resources  on  producing  and 
nonproducing  leases  in  any  water  depth 
in  certain  areas  of  the  Gulf  of  Mexico. 
This  Notice  seeks  public  input  on 
whether  and  how  MMS  should 
implement  this  new  authority  for 
nonproducing  leases. 
DATES:  We  will  consider  all  comments 
we  receive  by  March  25.  1997.  We  will 
begin  review  of  comments  at  that  time 
and  may  not  fully  consider  comments 
we  receive  after  March  25.  1997. 
ADDRESSES:  Mail  or  hand-earn, 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
.Mail  Stop  4230;  1849  C  Street.  NW; 
Washington.  DC.  20240;  Attention: 
Chief.  Washington  Division.  Office  of 
Policy  and  Management  Improvement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr  Walter  Cruickshank.  Washington 
Division,  at  the  above  address  or  by 
telephone:  (202)  208-3822. 


SUPPLEMENTARY  INFORMATION: 
Legislative  Background 

The  Act  (Pub.  L.  104-58)  authorizes 
the  Secretary  to  modify  the  royalty 
terms  of  certain  existing  leases  and  to 
offer  new  leases  subject  to  royalty 
suspension  volumes  in  water  depths  of 
200  meters  or  more  in  parts  of  the  Gulf 
of  Mexico.  Most  of  the  Act  addresses 
mandatory  royalty  relief  programs  for 
leases  in  water  depths  of  200  meters  or 
more.  These  provisions  have  been 
implemented  in  interim  rules  covering 
new  leases  (61  FR  12022,  March  25, 
1996)  and  existing  leases  (61  FR  27263. 
May  31.  1996). 

We  are  now  considering  whether  and 
how  to  implement  new  authority 
provided  by  the  Act  for  a  discretionary 
royaltT^telief  program.  In  part,  section 
302  of  the  Act  amends  section  8(a)  of 
the  OCS  Lands  Act  by  adding 
subparagraph  (3)(B),  which  applies  to 
all  leases  in  the  Gulf  of  Mexico  west  of 
87  degrees.  30  minutes  West  longitude 
(i.e..  the  Central  and  Western  Gulf  of 
Mexico  Planning  Areas  and  the  portion 
of  the  Eastern  Gulf  of  Mexico  Planning 
Area  lying  offshore  Alabama).  In  this 
area,  the  Secretary  may  reduce  or 
eliminate  any  royalty  or  net  profit  share 
in  order  to  promote  development, 
increase  production,  or  encourage 
production  of  marginal  resources  on 
producing  or  nonproducing  leases.  With 
the  lessee's  consent,  the  Secretary  may 
make  other  modifications  to  the  royalty 
or  net  profit  share  terms  of  leases  in 
order  to  achieve  these  purposes.  This 
provision  applies  to  active  leases,  not  to 
the  terms  under  which  new  leases  are 
offered. 

We  already  have  a  royalty  relief 
program  in  place  for  producing  leases, 
as  well  as  the  mandated  program  for 
nonproducing  leases  in  at  least  200 
meters  of  water  in  the  specified  areas  of 
the  Gulf  of  Mexico.  This  Notice  seeks 
input  on  whether  and  how  we  should 
consider  royalty  relief  for  nonproducing 
leases  in  any  water  depth. 

We  welcome  comments  and 
recommendations  on  all  issues  relevant 
to  this  Notice.  In  particular,  please 
address  the  issues  and  questions  raised 
below. 

Issues 

/.  Should  MMS  Consider  Royalty  Relief 
on  Nonproducing  Leases? 

(1)  Currently,  the  Gulf  of  Mexico  OCS 
program  is  very  healthy,  with  record 
setting  lease  sales  in  1996  and  vigorous 
drilling  and  development  activities. 
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What  additional  net  benefits  would  an 
expanded  royalty  relief  program  create? 

(2)  We  have  established  royalty  relief 
programs  for  producing  lessons 
throughout  the  OCS  and  for 
nonproducing  leases  in  greater  than  200 
meters  of  water  in  the  Gulf  of  Mexico, 
west  of  87  degrees,  30  minutes  West 
longitude.  What  types  of  situations 
warranting  royalty  relief  arise  which 
cannot  be  addressed  through  these 
programs?  Please  be  as  specific  as 
possible;  MMS  will  protect  any 
confidential  information  that  you 
submit. 

(3)  Under  the  OCS  Lands  Act,  we 
have  an  obligation  to  insure  a  fair  and 
equitable  return  on  the  resources  of  the 
OCS.  Important  components  of  meeting 
this  mandate  are  our  lease  sale  and  bid 
adequacy  review  processes. 

a.  Will  these  processes  still  insure  a 
fair  return  where  the  least-stipulated 
royalty  rate  may  be  modified  prior  to 
production? 

b.  How  should  we  incorporate  the 
potential  for  royalty  relief  on  future 
production  in  determining  whether  a 
high  bid  for  a  lease  is  adequate? 

c.  Should  such  royalty  relief  be 
available  to  ciurent  leases,  where  an 
expectation  of  royalty  relief  prior  to 
production  did  not  exist  at  the  time  of 
the  lease  sale  and  bid  adequacy  review? 

d.  Would  such  a  royalty  relief 
program  be  fair  to  companies  that 
submitted  losing  bids  but  which  might 
have  been  willing  to  produce  at  the 
lease  stipulated  royalty  rate? 

(4)  Many  companies,  especially  some 
smaller  companies,  rely  on  the  turnover 
of  undeveloped  leases  for  a  significant 
portion  of  their  offshore  activities.  This 
turnover  takes  the  form  of  bidding  on 
previously  relinquished  tracts  in  lease 
sales  or  acquiring  an  interest  in  leases 
through  the  lease  assignment  process. 
How  would  the  availability  of  royalty 
rehef  on  nonproducing  leases  affect  the 
rate  at  which  leases  change  hands? 

//.  Under  What  Circumstances  Should 
MMS  Consider  Relief  for  Nonproducing 
Leases? 

(1)  If  the  Secretary  chooses  to 
establish  a  royalty  reUef  program  for 
nonproducing  leases,  what  criteria 
should  we  use  in  evaluating 
applications?  Are  there  special 
circumstances  that  warrant  relief,  such 
as  costs  substantially  higher  than 
normal  or  the  introduction  of  a  new 
technology?  Please  be  as  specific  as 
possible. 

(2)  How  should  we  define  "marginal 
resources"? 

(3)  At  present,  when  a  lease  is 
relinqui^ed,  we  offer  the  tract  for  lease 
in  the  next  roimd  of  scheduled  sales. 


which  are  held  annually  in  the  Central 
and  Western  Gulf  of  Mexico.  Tracts  that 
have  imdeveloped  discoveries  are 
usually  acquired  by  another  company  in 
a  subsequent  sale.  Granting  royaltv 
relief  to  the  initial  lessee  could  preclude 
the  Treasury  from  receiving  the 
additional  bonus  and  a  subsequent 
lessee  from  testing  alternative  concepts 
and  possibly  producing  at  the  lease- 
stipulated  royalty  rate.  How  should  we 
consider  this  tradeoff  in  evaluating  a 
request  for  royalty  relief? 

(4)  Prospect  economics  in  the  Gulf  of 
Mexico  change  very  rapidly  along  with 
changes  in  technologies,  availability  of 
infrastructure,  costs,  and  geologic 
information.  How  could  we  s'~ucture  a 
royalty  relief  program  to  ensure  that  a 
decision  to  grant  relief  isn't  rapidly 
overtaken  by  such  changes? 

///.  Design  of  a  Royalty  Relief  Program 
for  Nonproducing  Leases 

Our  only  experience  with  royalty 
relief  on  nonproducing  leases  is  in  the 
deep  water  Gulf  of  Mexico.  However, 
many  of  the  elements  of  that  program 
arise  from  the  specific  mandates  of  the 
Act  for  such  leases.  These  mandates, 
and  thus  the  design  elements  of  the 
deep  water  program,  do  not  necessarily 
apply  to  a  more  generally  applicable 
program.  Please  comment  on  how  and 
why  an  additional  royalty  relief  program 
might  vary  from  current  programs, 
including  the  following  questions: 

(1)  Current  OCS  programs  provide 
royalty  relief  in  the  form  of  royalty 
suspension  volumes  for  deep  water 
leases  in  the  Gulf  of  Mexico  and  in  the 
form  of  net  revenue  sharing  for 
producing  leases  elsewhere.  What  form 
of  royalty  relief  should  we  use  for 
nonproducing  leases  not  subject  to  the 
deep  water  royalty  relief  programs? 

(2)  For  nonproducing  leases  in  deep 
water,  we  require  a  discovery  capable  of 
producing  in  paying  quantities  and 
design  of  the  engineering  concept  as 
minimum  precursors  to  an  application. 

a.  When  during  the  exploration  and 
development  process  should  a  lessee  be 
allowed  to  apply  for  relief? 

b.  When  in  this  process  would 
sufficient  data  be  available  to  allow  us 
to  evaluate  the  need  for  royalty  rehef? 

c.  How  would  we  assure  that 
projections  of  the  amount  and  timing  of 
production,  costs,  and  revenues  are 
reasonable? 

(3)  What  type  of  information  is 
needed,  and  how  should  it  be  evaluated, 
to  ensure  that  royalty  relief  is  necessary 
to  promote  development,  increase 
production,  or  encourage  production  of 
marginal  resources  on  nonproducing 
leases? 


(4)  Should  we  establish  safeguards  to 
remove  or  rnodif)'  rehef  when  the 
factors  on  which  relief  was  granted 
change  significantly  before  production 
starts?  If  so,  what  types  of  safeguards  are 
appropriate? 

IV.  General  Issues 

(1)  For  any  particular  royalty  relief 
program  you  recommend,  please 
provide  specific  information  on  its 
anticipated  effects,  including  any  effects 
on  the  levels  and  costs  of  exploration, 
development,  and  production,  and  the 
volume  of  additional  resources  that  may 
be  recovered. 

(2)  The  current  royalty  relief 
regulation  at  30  CFR  203. 51(b)  restates 
the  statutory  authority  for  granting 
royalty  relief  for  nonproducing  leases  in 
the  Gulf  of  Mexico,  but  the  regulations 
provide  no  additional  guidance  on  how 
to  apply  or  how  MMS  will  evaluate 
applications.  Art  additional  regulations 
needed  to  provide  this  detail,  or  should 
MMS  operate  the  program  under  the 
existing  regulation?  Is  the  existing 
regulation  adequate  until  such  time  as 
we  become  more  familiar  with  the  types 
of  situations  that  wall  lead'to 
applications  and  the  accompanying 
evaluation  issues? 

(3)  Ln  addition  to  authority  to  grant 
royalty  relief  for  nonproducing  leases, 
the  Act  gives  the  Secretary  the  authority 
to  grant  relief  to  categories  of  producing 
and  nonproducir    leases,  rather  than 
just  on  a  case-by-case  basis.  Given  that 
prospect  economics  change  rapidly  and 
depend  on  site-specific  characteristics, 
we  were  unable  to  identify  any 
additional  categories  of  leases  that 
warrant  across-the-board  relief. 
However,  we  welcome  comments  on 
categories  desen-  ng  relief,  the  type  of 
relief  that's  appropriate,  and  what 
criteria  we  should  use  to  determine 
when  across-the-broad  rehef  is 
preferable  to  case-specific  rehef. 

Dated:  lanuan,"  16,  1997. 
Cynthia  Quartennan, 
Director. 
[FR  Doc.  97-1705  Filed  1-24-97:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  AssistM  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  appUcable  law  and  are 
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based  on  the  information  obtained  by 
the  Deptartment  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevaiUng  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  speciHed 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  bene^ts 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis- Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevaiUng  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis- Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  causes  is  hereby  found  for  not 
utiUzing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
oirrent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubic 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever,  is 
earher.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  appUcable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
pubbshed  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 


"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 

NY960010  (March  15,  1996) 

Volume  n 

Pennsylvania 
PA9600O4  (March  15,  1996) 
P.^ 960042  (March  15,  1996J 

Volume  ID 

Florida 

FL960015  (March  15.  1996) 

FL960017  (March  15,  1996) 

FL960049  (March  15.  1996) 

FL960053  (March  15.  1996) 

FL960055  (March  15,  1996) 
Georgia 

GA960003  (March  15.  1996) 

GA960022  (March  15.  1996) 

GA960073  (March  15,  1996) 

GA960085  (March  15.  1996) 

GA960086  (March  15,  1996) 

GA960087  (March  15,  1996) 

GA960088  (March  15.  1996) 
Tennessee 

TN960002  (March  15.  1996) 

TN960018  (March  15.  1996) 

Volume  rV 

Indiana 
IN960001  (May  17.  1996) 
IN960002  (March  15.  1996) 
IN960003  (March  15.  1996) 
IN960004  (March  15.  1996) 
IN960005  (March  15,  1996) 
IN960006  (March  15,  1996) 

Volume  V 

Iowa 
IA960003  (March  15,  1996) 


LA960005  (March  15,  1996) 
LA960006  (March  15,  1996) 
IA960010  (March  15, 1996) 
IA960012  (March  15,  1996) 
IA960016  (March  15, 1996) 
IA960032  (March  15, 1996) 
IA960067  (March  15, 1996) 

Kansas 
KS960008  (March  15, 1996) 
KS960009  (March  15,  1996) 
KS960012  (March  15,  1996) 
KS960013  (March  15,  1996) 
KS960015  (March  15, 1996) 
KS960016  (March  15, 1996) 
KS960017  (March  15,  1996) 
KS960022  (March  15,  1996) 
KS960025  (March  15, 1996) 
KS960026  (March  15, 1996) 
KS960029  (March  15, 1996) 

New  Mexico 

NM960001  (March  15, 1996) 

Texas 
TX960001  (March  15,  1996) 
TX960005  (March  15,  1996) 
TX960010  (March  15, 1996) 
TX960014  (March  15,  1996) 
TX960054  (March  15,  1996) 
TX960081  (March  15, 1996) 
TX960100  (March  15,  1996) 
TX960114  (March  15,  1996) 


Volume  VI 

California 
CA960O02 
CA960028 
CA960029 
CA960031 
CA960032 
CA  960033 
CA960034 
CA960035 
CA960036 
CA960037 
CA960038 
CA960039 
CA960040 
CA960041 
CA960042 
CA  960043 
CA  960044 
CA960045 
CA960047 
CA  960048 
CA  960051 
CA  960054 
CA960060 
CA  960064 
CA  960070 
CA960074 
CA960075 
CA960076 
CA  960077 
CA  960078 
CA960079 
CA960080 
CA960084 


(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15,  1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15,  1996) 
(March  15,  1996) 
(March  15,  1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15,  1996) 
(March  15, 1996) 
(March  15,  1996) 
(April  12, 1996) 
(April  12, 1996) 
(April  12,  1996) 
(April  12.  1996) 
(April  12,  1996) 
(April  12,  1996) 
(April  12, 1996) 
(April  12,  1996) 
(April  12,  1996) 
(April  12,  1996) 
(April  12, 1996) 
(April  12, 1996) 
(April  12, 1996) 


General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Detenninations  Issued  Under  the  Davis- 
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Bacon  and  Related  Act".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  across  the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC,  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC.  this  16th  Day  of 
January  1997. 
Terry  Sullivan. 

Chief,  Branch  of  Construction  Wage 

Determinations. 

|FR  Doc.  97-1500  Filed  1-23-97;  8:45  am) 

BILUNG  CODE  451&-27-M 


Mine  Safety  and  Health  Administration 
RIN  1219-AA81 

Response  to  Recommendations  of  the 
Advisory  Committee  on  the  Elimination 
of  Pneumoconiosis  Among  Coal  Mine 
Workers 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Response  to  Advisory 
Committee  recommendations. 

SUMMARY:  On  November  14,  1996,  the 
Advisory'  Committee  on  the  Elimination 
of  Pneumoconiosis  Among  Coal  Mine 
Workers  (Advisor\'  Committee)  issued 
its  report  to  the  Secretary  of  Labor.  The 
Advisory  Committee  identified  a 
number  of  issues,  developed  findings, 
and  made  recommendations  on  how  to 
eliminate  coal  workers" 
pneumoconiosis  and  silicosis.  The 
Federal  Mine  Safety  and  Health  Act  of 
1977  requires  the  Secretary  of  Labor  to 
issue  a  public  response  to  the  Advisorv 
Committee's  recommendations. 
Accordingly,  the  Secretary,  through  the 
Mine  Safety  and  Health  Administration 
(MSHA),  is  responding  in  this  Notice  to 


the  recommendations  contained  in  the 
Advisory  Committee  report. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
Mine  Safety  and  Health  Administration, 
4015  Wilson  Boulevard.  Room  631, 
Arlington,  Virginia  22203;  phone  703- 
235-1910. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Advisory  Committee  on  the 
Elimination  of  Pneumoconiosis  Among 
Coal  Mine  Workers  (Advisory 
Committee)  was  established  by  the 
Secretary  of  Labor  (Secretary')  on 
January  31,  1995,  in  accordance  with 
the  provisions  of  the  Federal  Advisorv 
Committee  Act,  5  U.S.C.  App.  (1988), 
and  the  Federal  Mine  Safetv  and  Health 
Act  of  1977  (Mine  Act)  30  U.S.C.  801 
(1977).  The  Secretary  charged  .ne 
Advisory  Committee  to  make 
recommendations  for  improved 
standards,  or  other  appropriate  actions, 
on  permissible  exposure  limits  to 
eliminate  coal  workers  pneumoconiosis 
and  silicosis  (commonly  referred  to  as 
"Black  Lung');  the  means  to  control 
respirable  coal  mine  dust  levels: 
improved  monitoring  of  respirable  coal 
mine  dust  levels  and  the  role  of  the 
miner  in  that  monitoring;  and  the 
adequacy  of  the  current  sampling 
program  to  determine  the  actual  levels 
of  dust  concentrations  to  which  miners 
are  exposed. 

On  November  14,  1996.  the  Advisorv 
Committee  submitted  its  report  to  the 
Secretary'.  The  report  contained 
numerous  recommendations  directed 
toward  elimination  of  coal  workers  ' 
pneumoconiosis  and  silicosis.  The 
report  concluded  that: 

•   •   *  although  progress  towards  making 
mines  safer  from  the  health  hazards  of 
respirable  coal  mine  dust  is  substantial,  it  is 
not  sufficient  to  achieve  the  intent  of  the  Coal 
Art  Ithe  predecessor  to  the  Mine  .\c\.\.  The 
Committee  believes  that  the  elimination  of 
coal  workers"  pneumoconiosis  and  silicosis 
requires  a  systematic  approach  incorporating 
simultaneously: 

(1)  greater  reduction  of  dust  generation  and 
entrainment;  (2)  greater  reduction  of  ambient 
concentrations  through  better  dust  control 
plans;  (3)  improved  continuous  monitoring 
and  dust  sampling  programs;  (4)  greater 
reduction  of  personal  exposures;  (5) 
enhanced  training  of  miners  and  mine 
officials  on  relevant  aspects  of  coal  mine  dust 
control;  (6)  upgraded  medical  surveillance 
programs;  (7)  more  rapid  intervention 
programs;  (8)  enhanced  research  on 
continuing  vexing  scientific,  engineering, 
and  medical  issues;  and  (9)  continuous 
critical  evaluation  of  the  coal  mine  respirable 
dust  standard  of  2.0  mg/m'  and  the  silica 
standard  of  100  (ig/m*. 


Recommendations  of  the  Advisory 
Committee  address  each  of  these  areas 
in  detail. 

B.  Agency  Determination 

Section  101(a)(2)  of  the  Mine  Act  (30 
U.S.C.  811(a)(2))  provides  that  if  the 
Secretary  of  Labor  determines  that  a  rule 
should  be  proposed    nd  has  appointed 
an  Advisory  Committee  to  provide 
recommendations  regarding  the  rule, 
then  the  Secretary  shall  publish  a 
proposed  rule,  or  the  reasons  for  his 
determination  not  to  publish  such  a 
rule,  within  60  days  following  the 
Advisory  Committee's 
recommendations.  Accordingly,  MSHA, 
on  behalf  of  the  Secretary  of  Labor,  is 
responding  in  this  .Notice  to  the 
recommendations  of  the  Advisory 
Committee. 

MSHA  has  completed  a  preliminary 
review  of  the  Advisory  Committee's 
recommendations.  There  are  20 
principal  recommendations  set  out  in 
the  Advisory  Committee  report,  which 
are  further  subdivided  into  a  total  of 
approximately  100  ^'istinct  action  items. 
The  recommendations  are  both 
extensive  and  significant,  and  warrant 
thorough  consideration  by  the  Agency. 
MSHA  is  consequently  proceeding  with 
an  in-depth  evaluation  of  the 
recommendations,  and  will  respond  to 
them  in  an  orderly  'ashion.  The  Agency 
anticipates  that  a  comprehensive  MSHA 
review  of  the  recommendations  will 
result  in  a  variety  of  Agency  actions. 
Based  on  its  initial  review,  MSHA 
anticipates  that  a  number  of  the 
recommendations  may  be  implemented 
through  internal  M.'^  lA  administrative 
or  policy  changes;  action  on  other 
recommendations  may  require 
rulemaking.  In  some  rases,  both 
regulatory  and  administrative  action 
may  be  necessary.  Many  of  the 
recommendations  are  general  in  nature 
and  uould  require  further  development 
by  MSHA  to  be  suitable  for  publication 
as  a  proposed  rule. 

MSHA  IS  (:onsidering  both  rulemaking 
and  actions  other  than  rulemaking 
MSH,'\  will  notify  the  mining 
community  as  it  makes  determinations 
regarding  implementation  of  Advisory 
Committee  recommendations. 

Dated   januarv  17.  1997. 
J.  Daviti  McAteer. 

Assistant  Secretary  for  Mine  Safetv  and 

Health 

IFR  Doc  97-1677  Filed  1-23-97;  8;45  ami 
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Occupational  Safety  and  Healtti 
Administration 

Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  US. 
Department  of  Labor. 
ACnON:  Maritime  Advisory  Committee 
for  Occupational  Safety  and  Health 
(MACOSH);  Notice  of  Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Maritime  Advisorv'  Committee  for 
Occupattoa^l  Safety  and  Health, 
established  under  section  7(a)  of  the 
Occupational  Safety  and  health  Act  of 
1970  (29  U.S.C.  656)  to  advise  the 
Secretary  of  Labor  on  matters  relating  to 
occupational  safety  and  health 
programs,  policies,  and  standards  in  the 
maritime  industries  of  the  United  States 
will  meet  Februarv'  19  and  20,  1997,  at 
the  Francis  Perkins  Department  of  Labor 
Building,  200  Constitution  Ave.,  NW, 
Washington.  DC  20210. 
ADDRESSES:  Any  written  comments  in 
response  to  this  notice  should  be  sent  to 
the  following  address:  OSHA,  Office  of 
Maritime  Standards,  Room  N-3621,  200 
Constitution  Avenue,  N.W., 
Washington,  DC  20210.  Phone  (202) 
219-7234,  fa.x  (202)  219-7477. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larrv  Liberatore.  Office  of  Maritime 
Standards,  OSHA.  (202)  219-7234, 
extension  141. 

SUPPLEMENTARY  INFORMATION:  The 
Maritime  Advisory  Committee  on 
Ocxupational  Safety  and  health  meeting 
will  be  held  Februan,  19  from  1:00  to 
approximately  5:00.  and  February  20 
from  9:00  to  approximately  5:00  at 
Conference  Room  S5515  of  the  Francis 
Perkins  Labor  Building.  At  this  meeting, 
the  Committee  will:  continue  its  efforts 
to  develop  a  Maritime  Safety  and  Health 
Program  standard;  discuss  training/ 
mentoring  opportunities  for  OSHA 
compliance  officers;  assist  OSHA  in 
developing  eutreach  materials  to 
address  the  soon  to  be  published  final 
rule  for  Longshore  and  Marine 
Terminals;  and  discuss  the  status  of 
OSHA  health  standards  that  effect 
Shipvard  employment. 

All  interested  persons  are  invited  to 
attend  the  public  meetings  of  MACOSH, 
including  this  one  at  the  time  and  place 
indicated  above.  Individuals  with 
disabilities  wishing  to  attend  should 
contact  Theda  Kenney  at  202-2 19-«061. 
no  later  than  February  7, 1997,  to  obtain 
appropriate  accommodations. 

MACOSH  will  meet  as  a  whole  and 
also  in  small  focus  groups  Written  data, 
views  or  comments  for  consideration  by 


the  Committee  may  be  submitted, 
preferably  with  20  copies,  to  Larry 
Liberatore  at  the  address  provided 
above.  Any  such  submissions  received 
by  February  10  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 
Members  of  the  general  public  may 
request  an  opportunity  to  make  oral 
presentations  at  the  meeting.  Oral 
presentations  will  be  limited  to 
statements  of  fact  and  views,  and  shall 
not  include  any  questioning  of  the 
committee  members  or  other 
participants  unless  these  questions  have 
been  specifically  approved  by  the 
chairperson.  Anyone  wishing  to  make 
an  oral  presentation  should  notify  Larry 
Liberatore  before  the  meeting.  The 
request  should  state  the  amount  of  time 
desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chair  of  the  Advisory 
Committee. 

Signed  at  Washington,  D.C.  this  17th  day 
of  January.  1997. 
Greg  Watchman, 

Acting  Assistant  Secretary  of  Labor. 
IFR  Doc.  97-1766  Filed  1-23-97;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 


SUMMARY:  NAR>'\  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  a  currently  approved 
information  collection  used  in  applying 
for  grants  from  the  National  Historical 
Publications  and  Records  Commission 
(NHPRC).  The  public  is  invited  to 
comment  on  the  proposed  information 
collection  pursuant  to  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
received  on  or  before  March  25,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  .^ct  Comments 
(NHP).  Room  3200,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd,  College  Park.  MD  20740- 
6001;  or  faxed  to  301-713-6913;  or 
electronically  mailed  to 
tamee.fechhelm@arch2.nara.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730.  or 
fax  number  301-713-6913. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  NHPRC  Budget  Form  and 
Instructions. 

OMB  number.  3095-0004. 

Agency  form  number.  NA  Form 
17001. 

Type  o/rev/ew"  Regular. 

Affected  public:  Nonprofit 
organizations  and  institutions,  state  and 
local  government  agencies.  Federally 
acknowledged  or  state-recognized 
Native  American  tribes  or  groups,  and 
individuals  who  apply  for  NHPRC 
grants  for  support  of  historical 
documentary  editions,  archival 
preservation  and  planning  projects,  and 
other  records  projects. 

Estimated  number  of  respondents: 
174. 

Estimated  time  per  response:  3  hours. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  apply  for 
an  NHPRC  grant).  Respondents 
generally  submit  no  more  than  1 
application  per  year. 

Estimated  total  annual  burden  hours: 
552  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1207.58.  The 
collection  is  prepared  by  prospective 
grantees.  The  budget  form  is  used  by  the 
NHPRC  staff,  reviewers,  and  the 
Commission  to  determine  whether  the 
proposed  project  is  methodologically 
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sound  and  suitable  for  support  and  as  a 
basis  for  determining  the  amount  of 
support  to  be  provided. 

Dated:  January  21.  1997. 
L3nui  L.  Bellardo, 

Director,  Information  Resources  Policy  and 
Projects  Division. 

(FR  Doc.  97-1909  Filed  1-23-97;  8:45  am] 

BILUNG  CODE  7S1S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  and  Light  Company; 
Notice  of  Consideration  of  issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  For  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62  issued  to  the  Carolina 
Power  and  Light  Company  (CP&L  or  the 
Ucensee)  for  operation  of  the  Brunswick 
Steam  Electric  Plant  (Brunswick.  BSEP. 
BNP).  Units  1  and  2.  located  in 
Brunswick  County,  North  Carolina. 

The  proposed  amendments,  requested 
by  the  licensee  in  a  letter  dated 
November  1.  1996,  would  represent  a 
full  conversion  from  the  current 
Technical  Specifications  (TSs)  to  a  set  of 
TS  based  on  NUREG-1433.  Revision  1. 
"Standard  Technical  Specifications  for 
General  Electric  Plants.  BWR/4,"  dated 
April  1995.  NUREG-1433  has  been 
developed  through  working  groups 
composed  of  both  NRC  staff  members 
and  the  BWR/4  owners  and  has  been 
endorsed  by  the  staff  as  part  of  an 
industry-wide  initiative  to  standardize 
and  improve  TS.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (final  policy 
statement),"  published  in  the  Federal 
Register  on  July  22,  1993  (58  FR  39132), 
to  the  current  Brunswick  TSs,  and, 
using  NUREG-1433  as  a  basis, 
developed  a  proposed  set  of  improved 
TSs  for  BSEP.  The  criteria  in  the  final 
policy  statement  were  subsequently 
added  to  10  CFR  50,36,  "Technical 
Specifications,"  in  a  rule  change  which 
was  published  in  the  Federal  Register 
on  July  19,  1995 (60  FR  36953) and 
became  effective  on  August  18. 1995. 

The  licensee  has  categorized  the 
proposed  changes  to  the  existing  TSs 
into  four  general  groupings.  These 
groupings  are  characterized  as 
administrative  changes,  relocated 


changes,  technical  changes — more 
restrictive,  and  technical  changes — less 
restrictive. 

Administrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  existing 
requirement.  The  reformatting, 
renumbering  and  rewording  process 
reflects  the  attributes  of  NUREG-1433 
and  does  not  involve  technical  changes 
to  the  existing  TSs.  The  proposed 
changes  include:  (a)  providing  the 
appropriate  nimibers.  etc.,  for  NUREG- 
1433  bracketed  information 
(information  which  must  be  supplied  on 
a  plant-specific  basis,  and  which  may 
change  from  plant  to  plant),  (b) 
identifying  plant-specific  wording  for 
system  names,  etc.,  and  (c)  changing 
NUREG-1433  section  wording  to 
conform  to  existing  licensee  practices. 
Such  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
surveillances  for  structiires,  systems, 
components  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  the 
TSs.  Relocated  changes  are  those 
current  TS  requirements  which  do  not 
satisfy  or  fall  within  any  of  the  four 
criteria  specified  in  the  Commission's 
poUcy  statement  and  may  be  relocated 
to  appropriate  licensee-controlled 
documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in  that 
portion  of  their  November  1.  1996, 
application  titled  "Application  of 
Selection  Criteria  to  the  BNP  Technical 
Specifications."  in  Volume  1  of  the 
submittal.  The  affected  structures, 
systems,  components  or  variables  are 
not  assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems, 
components  or  variables  will  be 
relocated  from  the  TS  to 
administratively  controlled  documents 
such  as  the  Updated  Final  Safety 
Analysis  Report  (UFSAR),  the  BASES, 
the  Technical  Requirements  Manual 
(TRM).  plant  procedures,  the  Inservice 
Testing  (1ST)  Program,  the  Inservice 
Inspection  (ISI)  Program,  the  Offsite 
Dose  Calculation  Manual  (ODCM)  or  the 
Process  Control  Program.  Changes  made 
to  these  documents  will  be  made 
pursuant  to  10  CFR  50.59  or  other 
appropriate  control  mechanisms.  In 
addition,  the  affected  structures, 
systems,  components  or  variables  are 


addressed  in  existing  surveillance 
procedures  which  are  also  subject  to  10 
CFR  50.59.  These  proposed  changes  will 
not  impose  or  eliminate  any 
requirements  and  adequate  control  of 
the  information  v«ll  be  maintained. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  operation  of  the  facility.  These  more 
stringent  requirements  do  not  resuh  in 
operation  that  will  alter  assumptions 
relative  to  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  will  not  alter  the  operation 
of  process  variables,  structures,  systems 
and  components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
current  BSEP  TSs  that  is  more 
restrictive  than  the  corresponding 
requirement  in  NUREG-1433  which  the 
licensee  proposes  to  retain  in  the  ITS, 
they  have  provided  an  explanation  of 
why  they  have  concluded  that  retaining 
the  more  restrictive  requirement  is 
desirable  to  ensure  safe  operation  of  the 
facilities  because  of  specific  design 
features  of  the  plant. 

Less  restrictive  changes  are  those 
where  current  requirements  are  relaxed 
or  eliminated,  or  new  flexibility  is 
provided.  The  more  significant  "less 
restrictive"  requirements  are  justified  on 
a  case-by-case  basis.  When  requirements 
have  been  shown  to  provide  little  or  no 
safety  benefit,  their  removal  from  the 
TSs  may  be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  fb)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
exjjerience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the 
improved  Standard  Technical 
Specifications.  Generic  relaxations 
contained  in  NUREG-1433  were 
reviewed  by  the  staff  and  found  to  be 
acceptable  because  they  are  consistent 
with  current  licensing  practices  and 
NRC  regulations.  The  licensee's  design 
will  be  reviewed  to  determine  if  the 
specific  design  basis  and  licensing  basis 
are  consistent  with  the  technical  basis 
for  the  model  requirements  in  NUREG- 
1433  and  thus  provides  a  basis  for  these 
revised  TSs  or  if  relaxation  of  the 
requirements  in  the  current  TSs  is 
warranted  based  on  the  justification 
provided  by  the  licensee. 

In  addition  to  the  above  changes 
related  to  conversion  of  the  current  TSs 
to  be  similar  to  the  ISTSs  in  NUREG- 
1433,  the  Ucensee  has  proposed  to 
change  the  surveillance  frequency  from 
18  to  24  months  for  all  surveillances 
that  are  normally  performed  at  refueling 
outages.  The  proposed  amendments 
would  extend  the  required  frequency-  of 


3720 


Federal  Register  /  Vol.  62.  No.  16  /  Friday.  Jamiary  24,  1997  /  Notices 


selected  surveillance  requirements  to  24 
months  to  support  the  adoption  of  a  24- 
month  fuel  cycle. 

In  the  application  of  November  1. 
1996,  CPftL  is  also  requesting  changes  to 
the  Unit  2  Operating  License  to  allow 
single  loop  operation.  By  letter  dated 
November  1,  1996,  the  licensee 
submitted  amendment  applications  for 
Brunswick  Units  1  and  2  to  revise  the 
TSs  to  allow  full  implementation  of  the 
Boiling  Water  Reactor  Owners  Group 
(BWROG)  Enhanced  Option  1-A  (EIA) 
Reactor  Stability  Long  Term  Solution. 
Approval  of  these  proposed 
amendments  would  permit  single  loop 
operation  for  both  Brunswick  units. 
Cy&L  is  proposing  to  implement  the 
long-term  resolution  of  the  thermal 
hydraulic  instability  concerns 
concurrent  with  implementation  of  the 
ITS.  The  TS  changes  to  permit  single 
loop  operation  have  been  incorporated 
in  the  ITS.  However,  the  Unit  2  License 
has  a  condition  (2.C.(5))  that  does  not 
allow  single  loop  operation  for  more 
than  24  hours.  The  license  condition 
was  added  to  permit  the  licensee  to 
conduct  a  natural  circulation  test  as  part 
of  the  startup  test  program  but  to 
preclude  extended  operation  without 
both  recirculation  loops  in  operation. 

By  February  24,  1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings  "  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S  College  Road, 
Wilmington,  North  Carolina  28403- 
3297.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  relv  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Mark 
Reinhart,  Acting  Director,  Project 
Directorate  II-l :  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  HHv]  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  vdth  respect  to  this 
action,  see  the  application  for 
amendments  dated  November  1, 1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC.  and  at  the 
local  public  document  room  located  at 
the  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
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Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  27602. 

Dated  at  Rockville.  Maryland,  this  15th  dav 
of  lanuarv'  1997. 

For  the  Nuclear  Regulatorv-  Commission. 

Mark  Reinhart, 

Acting  Director.  Project  Directorate  Il-h 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-1722  Filed  1-23-97;  RAS  am] 

BILLING  CODE  7S90-01-P 


POSTAL  SERVICE 

United  States  Postal  Service  Board  of 
Governors;  Sunshine  Act  Meeting 

TIME  AND  DATES:  1:00  p.m.,  Monday, 
February  3,  1997;  and  9:00  a.m., 
Tuesday.  February  4,  1997. 
PLACE:  Albuquerque,  New  Mexico,  at 
the  VVyatt  Regency  Hotel,  330  Tijeras 
N.VV.  Avenue,  in  Pavilion  VL 

STATUS:  February  3  (Closed);  February  4 
(Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday.  February-  3—1.00  p.m.  (closed) 
1   FY1997  Variable  Pay  Program. 

2.  Inspector  General  Functions  and 
Compensation. 

3.  Postal  Rate  Commission  Docket  No. 
C96-1,  Packs  Send. 

4  Changes  to  FY  1997  Advertising  Budget 
Tuesday.  February  4— 9;00  am.  (Open) 
1   Minutes  of  the  Previous  Meeting, 
lanuary  6-7.  1997. 

2.  Remarks  of  the  Postmaster  General/Chief 
Executive  Officer. 

3.  Appointment  of  Members  to  Board 
Committees. 

4  Fiscal  Year  1996  Comprehensive 
Statement  on  Postal  Operations. 

5.  Quarterly  Report  on  Service 
Performance. 

6  Quarterly  Report  on  Financial 
Performance 

7  Report  on  the  Albuquerque  District. 
8.  Tentative  .^genda  for  the  March  3-4. 

1997.  meeting  m  Washington.  D.C^. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Koerber,  Secsretarv  of  the 
Board,  U.S.  Postal  Service,  47,5  L'Enfant 
Plaza,  S.VV.,  Washington.  DC.  20260- 
inOO.  Telephone  (202)  268-4800.. 

Thomas  J.  Koerber, 

Secretary. 

|FR  loc.  97-1895  Filed  1-22-97;  2:20  pmj 

BILLING  CODE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collections;  Request  For 
Public  Comment 

Upon  Written  Request,  Copies  Available 
From;  Securities  and  Exchange 


Commission,  Office  of  Filings  and 
Information  Services.  Washington. 
DC  20549 
Extension: 

Rule  17a^,  SEC  File  No.  270-225, 
0MB  Control  No.  3235-0235 

Form  N-8F.  SEC  File  No.  270-136. 
0MB  Control  No.  3235-0157 

Form  N-23C-1,  SEC  File  No.  270- 
230.  0MB  Control  No.  3235-0230 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
('"Commission")  is  publishing  for  public 
comment  the  following  summaries  of 
previously  approved  information 
collection  requirements. 

Rule  17a-8  exempts  certain  mergers 
and  similar  business  combinations 
("mergers")  of  affiliated  registered 
investment  companies  ("funds")  from 
section  17(a)'s  prohibitions  on 
purchases  and  sales  between  a  fund  and 
its  affiliates.  The  rule  requires  fund 
directors  to  consider  certain  issues  and 
to  record  their  findings  in  board 
minutes.  The  average  annual  burden  of 
meeting  the  requirements  of  Rule  1 7a- 
8  is  estimated  to  be  1.5  hours  for  each 
fund.  The  Commission  estimates  that 
about  seventeen  funds  relv  each  vear  on 
the  rule.  The  total  average  annual 
burden  for  all  respondents  is  therefore 
twenty-six  hours. 

For  N-8F  is  the  form  prescribed  for 
use  by  registered  investment  companies 
in  certain  circumstances  to  request 
orders  of  the  Commission  declaring  that 
they  have  ceased  to  be  investment 
companies.  The  form  takes 
approximately  fi  hours  to  complete.  It  is 
estimated  that  approximately  160 
investment  companies  file  Form  N-8F 
annually,  for  a  total  annual  burden  of 
960  hours. 

For  N-23C-1  assists  the  Commission 
and  the  public  in  monitoring 
repurchases  by  closed-end  investment 
companies  ("closed-end  funds")  of  their 
own  securities  under  Rule  23c-l.  which 
permits  such  repurchases  in  limited 
circumstances  subject  to  certain 
safeguards.  The  form,  which  must  be 
filed  within  the  first  10  days  of  the 
calendar  month  following  any  month  in 
which  securities  are  repurchased, 
requires  the  closed-end  fund  to  report 
certain  information  including  the  date, 
amount,  and  price  of  repurchases  and 
other  information.  It  is  estimated  that 
four  clo.sed-end  funds  are  affected  bv 
the  rule  each  year,  and  that  they  file 
approximately  23  reports  in  total  each 
year  (ba.sed  on  the  average  of  0  to  12 
reports  filed  annually  by  each  fund) 
requiring  one  hour  per  report,  for  a  total 
of  23  annual  burden  hours. 


Written  comments  are  requested  on: 
(a)  Whether  the  collections  of 
information  are  necessary  for  the  proper 
performant:e  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collection  of 
information,  (c)  w?'-  to  enhance  the 
quality  utility,  and  clarity  of  the 
information  collected,  and  (d)  wavs  to 
minimize  the  burden  of  the  collet;tion  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
tet.hniques  or  other  forms  of  information 
technology  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell.  .Asso(.iate  Executive 
Director.  Offi(.e  of  Information 
Technology.  Securities  and  Exchange 
Commission.  450  5th  Street,  NW.. 
Washington.  DC  20549. 

Dated   lanuary  If..  1997. 
Jonathan  G.  Katz. 
.Secrefan 

|FR  Doc.  97-1679  Filed  1-23-97:  8:45  ami 
BILLmC  CODE  B010-01-M 

[Investment  Company  Act  Release  No. 
22473;  812-10470] 

Cityfed  Financial  Corp.;  Notice  of 
Application 

lanuary  17.  1997 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Companv  Act  of  1940  (the  "Act"). 

APPLICANT:  Cityfed  Financial  Corp. 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  fi(c)  and  6(e)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  that  would  exempt  it 
from  all  pro\isions  of  the  .^ct.  except 
sections  9.  17(a)  (modified  as  discussed 
herein),  17(d)  (modified  as  discussed 
herein).  17(e).  17(f).  36  through  45,  and 
47  through  51  of  the  .^ct  and  the  rules 
thereunder,  until  the  earlier  of  two  years 
from  the  date  of  the  requested  order  or 
such  time  as  applicant  would  no  longer 
be  required  to  register  as  an  investment 
company  under  the  Act.  The  requested 
exemption  would  extend  an  exemption 
granted  until  Februarv  21.  1997 
FILING  DATE:  The  application  was  filed 
on  December  18.  1996. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  mav  request  a 
hearing  by  writing  to  the  SEC's 
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Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  11,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  4  Young's  Way,  P.O.  Box 
3126,  Nantucket.  MA  02584. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Eisenstein.  Staff  Attorney,  at  (202) 
942-0552,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  was  a  savings  and  loan 
holding  company  that  conducted  its 
savings  and  loan  operations  through  its 
wholly-owned  subsidiary.  City  Federal 
Savings  Bank  ("City  Federal").  During 
the  five  year  period  ending  December 
31,  1988,  City  Federal  was  the  source  of 
substantially  all  of  appUcant's  revenues 
and  income.  As  a  result  of  substantial 
losses  in  its  mortgage  banking  and  real 
estate  operations.  City  Federal  was 
unable  to  meet  its  regulatory  capital 
requirements.  Accordingly,  on 
December  7.  1989.  the  Office  of  Thrift 
Supervision  (the  "OTS")  placed  City 
Federal  into  receivership  and  appointed 
the  Resolution  Trust  Corporation  (the 
"RTC")  as  City  Federal's  receiver.  City 
Federal's  deposits  and  substantiallv  all 
of  its  assets  and  liabilities  were  acquired 
by  a  newly  created  federal  mutual 
savings  bank.  City  Savings  Bank,  FSB. 
("City  Savings").  The  OTS  appointed 
the  RTC  as  receiver  of  City  Savings. 

2.  Once  City  Federal  was  placed  into 
receivership,  applicant  no  longer 
conducted  savings  and  loan  operations 
through  any  subsidiary  and 
substantially  all  of  its  assets  consisted  of 
cash  that  has  been  invested  in  money 
market  instruments  with  a  maturity  of 
one  year  or  less  and  money  market 
mutual  funds.  As  of  September  30, 
1996,  applicant  held  cash  and  securities 
of  approximately  $8.8  milUon.  Because 
of  its  asset  composition,  appUcant  may 
be  deemed  to  be  an  investment 


company  under  the  Act.  Rule  3a-2 
under  the  Act  provides  a  one-year  safe 
harbor  to  issuers  that  meet  the 
definition  of  an  investment  company 
but  intend  to  engage  in  a  business  other 
than  investing  in  securities.  Because  of 
various  claims  against  applicant  and 
certain  of  its  officers  and  directors, 
applicant  could  not  acquire  an  operating 
company  within  the  one  year  safe 
harbor.  In  1996,  applicant  was  granted 
an  exemption  from  all  provisions  of  the 
Act  until  the  earlier  of  February  21, 
1997  or  such  time  as  it  would  no  longer 
be  required  to  register  as  an  investment 
company.' 

3.  While  applicant's  board  of  directors 
has  considered  fi-om  time  to  time 
whether  to  engage  in  an  operating 
business,  the  board  has  determined  not 
to  engage  in  an  operating  business  at  the 
present  time  because  of  the  claims  filed 
against  applicant,  whose  liability 
thereunder  cannot  be  reasonably 
estimated  and  may  exceed  its  assets. 

4.  On  June  2,  1994,  the  OTS  issued  a 
Notice  of  Charges  and  Hearing  for  Cease 
and  Desist  Order  to  Direct  Restitution 
and  Other  Appropriate  Relief  and 
Notice  of  Assessment  of  Civil  Money 
Penalties  ("Notice  of  Charges")  against 
applicant  and  certain  current  or  former 
directors  and.  in  some  cases,  officers  of 
applicant  and  City  Federal.  The  Notice 
of  Charges  requests  that  an  order  be 
entered  by  the  Director  of  the  OTS 
requiring  applicant  to  make  restitution, 
reimburse,  indemnify  or  guarantee  the 
OTS  against  loss  in  an  amount  not  Jess 
than  $118.4  million,  which  the  OTS 
alleges  represents  the  regulatory  capital 
deficiency  reported  by  City  Federal  in 
the  fall  of  1989.  On  Noveniber  30, 1995, 
the  OTS  issued  an  Amended  Notice  of 
Charges  and  Hearing  for  Cease  and 
Desist  Order  to  Direct  Restitution  and 
Other  Appropriate  Relief  and  Notice  of 
Assessment  of  Civil  Money  Penalties 
("Amended  Notice  of  Charges")  that  is 
identical  to  the  Notice  of  Charges, 
except  that  the  Amended  Notice  of 
Charges  includes  a  reference  to  a  federal 
statutory  provision  not  referred  to  in  the 
Notice  of  Charges  that  the  OTS  asserts 
provides  an  additional  basis  for  the 
issuance  of  a  Cease  and  Desist  Order 
against  applicant  and  certain  current  or 
former  directors  and,  in  some  cases, 
officers  of  applicant  and  of  City  Federal 
("Respondents").  On  February  1,  1996, 
an  administrative  law  judge  ("ALJ") 
issued  a  prehearing  order  ("Prehearing 
Order  ■)  granting  the  OTS's  motion  for 
partial  summary  disposition  with 
respect  to  applicant  and  denying  both 


'  Cityfed  Financial  Corp  .  Investment  Company 
Act  Release  Nos.  21710  (January  26,  1996)  (notice) 
and  21761  (February  21.  1996)  (order). 


applicant's  motion  for  partial  summary 
disposition  of  the  OTS's  assessment  of 
civil  money  penalties  and  its  cross- 
motion  for  summary  adjudication.  On 
June  12, 1996,  applicant  moved  for 
interlocutory  review  by  the  acting 
director  of  the  OTS  of  the  conclusions 
in  the  Prehearing  Order  and,  if 
necessary,  will  seek  appellate  review  of 
any  adverse  decision.  If  the  conclusions 
in  the  Prehearing  Order  are  not 
ultimately  reversed,  applicant  may  be 
required  to  turn  over  to  the  OTS  all  or 
substantially  all  of  its  assets. 

5.  Also  on  June  2,  1994,  the  OTS 
issued  a  Temporary  Order  to  Cease  and 
Desist  ("Temporary  Order")  against 
applicant.  The  Temporary  Order 
required  applicant  to  post  $9.0  million 
as  security  for  the  payment  of  the 
amount  sought  by  the  OTS  in  its  Notice 
of  Charges.  Applicant  unsuccessfully 
petitioned  the  district  court  for  an 
injunction  against  the  Temporary  Order. 
Applicant  and  the  Respondents  filed 
notices  of  appeal  from  the  D.C.  Court's 
Order  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  ("D.C.  Circuit"),  and  the 
Respondents  filed  a  motion  in  the  D.C. 
Circuit  for  an  expedited  appeal  and  an 
order  enjoining  the  enforcement  of  the 
Temporary  Order  during  the  pendency 
of  the  appeal.  The  D.C.  Circuit  denied 
the  Respondents'  motion  for  injunction 
on  October  21. 1994.  On  July  11,  1995, 
the  D.C.  Circuit  affirmed  the  denial  by 
the  D.C.  Court  of  the  motions  by 
applicant  and  the  Respondents  for  a 
temporary  restraining  order  and  an 
injunction  against  the  Temporary  Order. 
On  October  26,  1994,  applicant  and  the 
OTS  entered  into  an  Escrow  Agreement 
("Escrow  Agreement")  with  CoreStates 
Bank,  N.A.  ("CoreStates")  pursuant  to 
which  applicant  transferred 
substantially  all  of  its  assets  to 
CoreStates  for  deposit  into  an  escrow 
account  to  be  medhtained  by  CoreStates. 
Applicant's  assets  in  the  escrow  account 
continue  to  be  invested  in  money 
market  instnmients  with  a  maturity  of 
one  year  or  less  and  money  market 
mutuaJ  funds.  Withdrawals  or 
disbursements  from  the  escrow  account 
are  not  permitted  writhout  the  written 
authorization  of  the  OTS.  other  than  for 
(a)  monthly  transfers  to  applicant  in  the 
amount  of  $15,000  for  operating 
expenses,  (b)  the  disbursement  of  funds 
on  account  of  purchases  of  securities  by 
applicant,  and  (c)  the  payment  of  the 
escrow  fee  and  expenses  to  CoreStates. 
The  Escrow  Agreement  also  provides 
that  CoreStates  wrill  restrict  the  escrow 
account  in  such  a  manner  as  to 
implement  the  terms  of  the  Escrow 
Agreement  and  to  prevent  a  change  in 
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status  or  function  of  the  escrow  account 
imless  authorized  by  appUcant  and  the 
OTS  in  writing. 

6.  On  December  7, 1992.  the  RTC  filed 
suit  against  applicant  and  two  former 
officers  of  City  Federal  seeking  damages 
of  $12  milhon  for  failure  to  maintain  the 
net  worth  of  City  Federal  ("First  RTC 
Action").  In  light  of  the  filing  by  the 
OTS  of  the  Notice  of  Charges  on  June  2, 
1994,  the  RTC  and  applicant  agreed  to 
dismiss  without  prejudice  the  RTC's 
claim  against  applicant  in  the  First  RTC 
Action. 

7.  In  addition,  the  RTC  filed  suit 
against  several  former  directors  and 
officers  of  City  Federal  alleging  gross 
negligence  and  breach  of  fiduciary  duty 
with  respect  to  certain  loans  ("Second 
RTC  Action").  The  RTC  seeks  in  excess 
of  $200  million  in  damages.  Under  its 
bylaws,  applicant  may  be  obligated  to 
indemnify  these  former  officers  and 
directors  and  advance  their  legal 
expenses.  Applicant  generally  has 
agreed  to  advance  expenses  in 
connection  with  these  requests.  Because 
of  the  Temporary  Order  and  the  Escrow 
Agreement,  however,  applicant  is  not 
continuing  to  advance  expenses  in 
connection  with  these  requests. 
Applicant  is  unable  to  determine  with 
any  accuracy  the  extent  of  its  liabiUty 
with  respect  to  these  indemnification 
claims,  although  the  amount  may  be 
material. 

8.  On  August  7. 1995.  applicant, 
acting  in  its  own  right  and  as 
shareholder  of  City  Federal,  filed  a  dvil 
action  in  the  United  States  Court  of 
Federal  Claims  seeking  damages  for  loss 
of  "supervisory  goodwill."  Applicant's 
goodwill  suit  is  presently  pending  in 
that  court. 

9.  Currently,  applicant's  stock  is 
traded  sporadically  in  the  over-the- 
counter  market.  Applicant  has  one 
employee  who  is  president,  chief 
executive  officer,  and  treasurer. 
Applicant's  secretary  does  not  receive 
any  compensation  for  her  service. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(1)  defines  an 
investment  company  as  any  issuer  of  a 
seairity  who  "is  or  holds  itself  out  as 
being  engaged  primarily  *  *  *  in  the 
business  of  investing,  reinvesting  or 
trading  in  securities."  Section  3(a)(3) 
further  defines  an  investment  company 
as  an  issuer  who  is  engaged  in  the 
business  of  investing  in  seciuities  that 
have  a  value  in  excess  of  40%  of  the 
issuer's  total  assets  (excluding 
government  securities  and  cash). 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any  person 
from  any  provision  of  the  Act  "if  and  to 
the  extent  that  such  exemption  is 


necessary  or  appropriate  in  the  public 
interest."  Section  6(e)  provides  that  in 
connection  with  any  SEC  order 
exempting  an  investment  company  from 
any  provision  of  section  7,  certain 
specified  provisions  of  the  Act  shall  be 
applicable  to  such  company,  and  to 
other  persons  in  their  transactions  and 
relations  with  such  company,  as  though 
such  company  were  registered  under  the 
Act,  if  the  SEC  deems  it  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 

3.  Applicant  acknowledges  that  it  may 
be  deemed  to  fall  within  one  of  the  Act's 
definitions  of  an  investment  company. 
Accordingly,  applicant  requests  an 
exemption  under  sections  6(c)  and  6(e) 
from  all  provisions  of  the  Act,  subject  to 
certain  exceptions  described  below. 
AppUcant  requests  an  exemption  until 
the  earlier  of  two  years  from  the  date  of 
the  requested  order  or  such  time  as  it 
would  no  longer  be  required  to  register 
as  an  investment  company  under  the 
Act. 

4.  In  determining  whether  to  grant  an 
exemption  for  a  transient  investment 
company,  the  SEC  considers  such 
factors  as  whether  the  failure  of  the 
company  to  become  primarily  engaged 
in  a  non-investment  business  or 
excepted  business  or  liquidate  within 
one  year  was  due  to  factors  beyond  its 
control;  whether  the  company's  officers 
and  employees  during  that  period  tried, 
in  good  faith,  to  effect  the  company's 
investment  of  its  assets  in  a  non- 
investment  business  or  excepted 
business  or  to  cause  the  liquidation  of 
the  company;  and  whether  the  company 
invested  in  securities  solely  to  preserve 
the  value  of  its  assets.  Applicant 
believes  that  it  meets  these  criteria. 

5.  Applicant  believes  that  its  failure  to 
become  primarily  engaged  in  a  non- 
investment  business  by  February  21, 
1997  is  due  to  factors  beyond  its  control. 
Apphcant  asserts  that  the  amoimt 
required  to  resolve  its  currently 
outstanding  claims  cannot  be  reasonably 
estimated  and  could  exceed  its  assets.  If 
applicant  is  unable  to  resolve  these 
claims  successfully,  it  states  that  it  may 
seek  protection  from  the  bankruptcy 
courts  or  liquidate.  Applicant  also 
asserts  that  it  probably  will  not  be  in  a 
position  to  determine  what  course  of 
action  to  pursue  until  most,  if  not  all.  of 
its  contingent  liabilities  are  resolved. 
Additionally,  applicant  states  that  its 
circiunstances  are  umlikely  to  change 
over  the  requested  two-year  period  in 
light  of  the  number  of  claims  currently 
pending  against  it  and  because  of  the 
existence  of  the  Escrow  Agreement. 
Since  the  filing  of  its  initial  application 
for  exemptive  relief  under  sections  6(c) 
and  6(e)  on  October  19, 1990.  applicant 


has  invested  in  money  market 
instruments  and  money  market  mutual 
funds  solely  to  preserve  the  value  of  its 
assets. 

6.  During  the  term  of  the  proposed 
exemption,  applicant  will  comply  with 
sections  9.  17(a)  and  (d)  (subject  to  the 
exception  below  and  the  modifications 
described  in  condition  3,  below).  17(e). 
17(f).  36  through  45.  and  47  through  51 
of  the  Act  and  the  rules  thereunder. 
With  respect  to  section  17(d),  applicant 
represents  that  it  estabUshed  a  stock 
option  plan  when  it  was  an  operating 
company.  Although  the  plan  has  been 
terminated,  certain  former  employees  of 
City  Federal  have  existing  rights  under 
the  plan.  Applicant  l)elieves  that  the 
plan  may  be  deemed  a  joint  enterprise 
or  other  joint  arrangement  or  profit- 
sharing  plan  within  the  meaning  of 
section  17(d)  and  rule  17d-l 
thereunder.  Because  the  plan  was 
adopted  when  applicant  was  an 
operating  company  and  to  the  extent 
there  are  existing  rights  under  the  plan, 
applicant  seeks  an  exemption  to  the 
extent  necessary  from  section  17(d). 

Applicant's  CondiUons 

Applicant  agrees  that  the  requested 
exemption  will  be  subject  to  the 
following  conditions,  each  of  which  will 
apply  to  apphcant  from  the  date  of  the 
requested  order  until  it  no  longer  meets 
the  definition  of  an  investment 
company  or  during  the  period  of  time 
that  it  is  exempt  from  registration  under 
the  Act: 

1.  Apphcant  will  not  purchase  or 
otherwise  acquire  any  additional 
securities  other  than  securities  that  are 
rated  investment  grade  or  higher  by  a 
nationally  recognized  statistical  rating 
organization,  or,  if  unrated,  deemed  to 
be  of  comparable  quaUty  under 
guidelines  approved  by  applicant's 
board  of  directors,  subject  to  two 
exceptions: 

a.  Apphcant  may  make  an  equity 
investment  in  issuers  that  are  not 
investment  companies  as  defined  in 
section  3(a)  of  the  Act  (including  issuers 
that  are  not  investment  companies 
because  they  are  covered  by  a  specific 
exclusion  from  the  definition  of 
investment  company  under  section  3(c) 
of  the  Act  other  than  section  3(c)(1))  in 
connection  with  the  possible  acquisition 
of  an  operating  business  as  evidenced 
by  a  resolution  approved  by  apphcant  s 
board  of  directors;  and 

b.  Applicant  may  invest  in  one  or 
more  money  market  mutual  funds  that 
limit  their  investments  to  "Eligible 
Seciuities"  within  the  meaning  of  rule 
2a-7(a)(5)  promulgated  under  the  Act. 

2.  Apphcant 's  Form  10-KSB,  Fonn 
10-QSB  and  annual  reports  to 
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shareholders  will  state  that  an 
exemptive  order  has  been  granted 
pursuant  to  sections  6(c)  and  6(e)  of  the 
Act  and  that  appUcant  and  other 
persons,  in  their  transactions  and 
relations  with  applicant,  are  subject  to 
sections  9.  17(a).  17(d).  17(e).  17(0,  36 
through  45.  and  47  through  51  of  the 
Act,  and  the  rules  thereunder,  as  if 
applicant  were  a  registered  investment 
company,  except  insofar  as  permitted  by 
the  order  requested  hereby. 

3.  Notwithstanding  sections  17(a)  and 
17(d)  of  the  Act.  an  affiliated  person  (as 
defined  in  section  2(a)(3)  of  the  Act)  of 
applicant  may  engage  in  a  transaction 
that  otherwise  would  be  prohibited  by 
these  sections  with  applicant: 

(a)  if  such  proposed  transaction  is  first 
approved  by  a  bankruptcy  court  on  the 
basis  that  (i)  the  terms  thereof,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  to  applicant,  and 
(ii)  the  participation  of  appUcant  in  the 
proposed  transaction  will  not  be  on  a 
basis  less  advantageous  to  applicant 
than  that  of  other  participants;  and 

(b)  in  connection  with  each  such 
transaction,  applicant  shall  inform  the 
bankruptcy  court  of  (i)  of  the  identity  of 
all  of  its  affiliated  p)ersons  who  are 
parties  to,  or  have  a  direct  or  indirect 
financial  interest  in,  the  transaction; 

(ii)  the  nature  of  the  affiliation;  and 
(iii)  the  financial  interests  of  such 
persons  in  the  transaction. 

For  tlie  SEC,  by  tlie  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  97-1737  Filed  1-23-97;  8:45  am) 
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[RatoaM  No.  34-^181;  File  No.  SR-CSE- 
97-02] 

Self-Ragulatory  Organizations;  Notice 
of  Piling  and  Order  Granting 
Acceleratad  Approval  of  Proposed 
Rule  Change  by  the-  Cincinnati  Stock 
Exchange,  Inc.,  Relating  to  Limit  Order 
Exposure  Requirements 

January  16.  1997 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §  78s(b)(l).  notice  is 
hereby  given  that  on  January  10,  1997. 
the  Cincinnati  Stock  Exchange.  Inc. 
("CSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  prop>osed  rule 
change  as  described  in  Items  1. 11.  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  January  15.  1997.  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 


change."  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  firom  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to 
amend  Rule  12.10  to  delete 
Interpretation  .01  concerning  customer 
limit  order  exposure.  The  Exchange 
believes  that  recently  enacted 
Commission  order  handling  rules  have 
rendered  this  interpretation  obsolete. 

The  text  of  the  proposed  rule  change 
is  available  at  the  CSE  and  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  its  order  approving  the 
Exchange's  preferencing  program,  on 
March  29,  1996,  the  Commission 
approved  Exchange  Rule  12.10, 
Interpretation  .01,  which  sets  forth  the 
Exchange's  limit  order  exposure  policy. 
On  September  6,  1996.  the  Commission 
approved  new  order  handling  rules, 
including  new  Rule  llAcl-4.  the  Limit 
Order  Display  Rule.^  As  a  result,  the 
CSE  believes  that  its  lirtlit  order 
exposure  requirements  are  now 
obsolete.  The  Exchange  proposes  to 
delete  these  obsolete  requirements  from 
its  Rules,  and  to  insert  a  reference  to  the 
Commission's  new  limit  Order  Display 
Rule.  The  Exchange  believes  this 


'  See  letter  from  Adam  W.  Gurwitz.  Director  of 
Legal  .^ffai^s.  CSE,  to  Ivette  Lopez,  Assistaat 
Director.  Division  of  Maiket  Regulation.  SEC.  dated 
January  15.  1997.  Amendment  No.  1  clarifies  that 
Interpretation  .01  of  Rule  12.10  applies  to  customer 
limit  orders. 

^  S«?  Securities  Exchange  Act  Release  No. 
37619A  (September  6.  1996).  61  FR  48290 
(September  12.  1996)  ("Order  Handling  Rules 
,\dopling  Release"). 


reference  will  assist  CSE  members  in 
complying  with  the  Commission's  new 
limit  order  display  requirements. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CSE-97-02 
and  should  be  submitted  by  February 
14,  1997. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
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requirements  of  Section  6(b). ^ 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  fraudulent  and  manipulative 
acts,  and.  in  general,  to  protect  investors 
and  the  public  interest.* 

On  September  6,  1996,  the 
Commission  adopted  new  Rule  llAcl- 
4  ("Display  Rule"),  which  requires  OTC 
market  makers  and  specialists  to  display 
the  price  and  full  size  of  customer  limit 
orders  when  these  orders  represent 
buying  and  selling  interest  that  is  at  a 
better  price  than  a  specialist's  or  OTC 
market  maker's  public  quote.  Moreover, 
the  Display  Rule  requires  OTC  market 
makers  and  specialists  to  increase  the 
size  of  the  quote  for  a  particular  security 
to  reflect  a  limit  order  of  greater  than  de 
minimis  size  when  the  limit  order  is 
priced  equal  to  the  specialist's  or  OTC 
market  maker's  disseminated  quote  and 
that  quote  is  equal  to  the  national  best 
bid  or  offer.5 

Currently,  the  Exchange  has  its  own 
limit  order  exposure  policy,  which  is  set 
forth  in  Interpretation  .01,  Rule  12.10  of 
the  CSE's  rules.  The  Exchange  believes 
that  with  the  adoption  of  the  Display 
Rule,  the  requirements  in  CSE's  limit 
order  exposure  policy  have  become 
obsolete.  The  Exchange,  therefore, 
proposes  to  delete  these  requirements 
and  insert  a  reference  to  the  Display 
Rule.  The  Commission  finds  that 
eliminating  the  current  Exchange 
requirements  for  exposure  of  limit 
orders  and  referencing  the 
Commission's  rule  is  appropriate  and 
will  assist  CSE  members  to  comply  with 
the  new  obligations  for  handling  limit 
orders  under  the  federal  securities  laws. 

Based  on  the  above,  the  Commission 
finds  that  there  is  good  cause,  consistent 
with  Section  6(b)(5)  of  the  Act,  to 
accelerate  approval  of  the  proposed  rule 
change  prior  to  the  30th  day  of  the 
publication  of  this  notice  in  the  Federal 
Register.  Moreover,  the  Commission 
believes  that  it  is  appropriate  to 
accelerate  approval  of  the  proposed  rule 
change  so  that  the  Exchange  may 
accurately  reflect  in  its  rules  by  January 
20. 1997,  the  effective  date  of  the  Order 
Handhng  Rules,  the  new  obligations  of 
its  members. 


/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-CSE-97-O20 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
)onathaii  G.  Katz, 
Secretary. 

|FR  Doc.  97-1680  Filed  1-23-97;  8:45  am) 
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[Release  No.  34-38180;  File  No.  SR-NASD- 
96-50] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
C'dalers,  Inc.;  Order  Granting 
Accelerated  Temporary  Approval  and 
Notice  of  Filing  and  Accelerated 
Approval  of  Amendment  No.  1  of 
Proposed  Rule  Change  Relating  to 
Amendments  to  the  NASD's  Excess 
Spread  Rule  Applicable  to  Marltet 
Maker  Quotations  Through  July  1, 1997 

lanuary  16,  1997. 
I.  Introduction 

On  December  16,  1996,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act") '  and  Rule  19b-i  thereunder. ^  The 
NASD  proposed  to  amend  NASD  Rule 
4613(d)  on  a  pilot  basis  through  January- 
Si,  1998,  to  provide  that  a  registered 
market  maker  in  a  security  listed  on  The 
Nasdaq  Stock  Market  ("Nasdaq")  shall 
be  precluded  from  being  a  registered 
market  maker  in  that  issue  for  twenty 
business  days  if  its  average  spread  in  the 
security  over  the  course  of  any  full 
calendar  month  exceeds  150  percent  of 
the  average  of  all  dealer  spreads  in  such 
issue  for  the  month. ^ 

Notice  of  the  proposed  rule  change 
was  published  in  the  Federal  Register.* 
No  comments  have  been  received  in 
response  to  the  Commission  release. 

Subsequent  to  publication  of  the 
NASD  filing,  on  January  9.  1997,  the 
NASD  filed  with  the  Commission 
Amendment  No.  1,  which  proposes  to 
shorten  the  length  of  the  pilot  period 


from  Januarv'  31.  1998.  to  July  1.  1997.5 
This  order  approves  the  proposed  rule 
change,  including  Amendment  No.  1,  on 
an  accelerated  basis. 

II.  Description 

NASD  Rule  4613(d),  which  is 
commonly  known  as  the  NASD's 
"excess  spread  rule,"  presently  provides 
that  registered  market  makers  in  Nasdaq 
securities  shall  not  enter  quotations  that 
exceed  the  NASD's  parameter  for 
maximum  allowable  spreads. 
Specifically,  the  rule  provides  that  the 
maximum  allowable  spread  for  any 
Nasdaq  security  is  125  percent  of  the 
average  of  the  three  narrowest  market 
maker  spreads  in  that  issue  ("125 
percent  test  "),  provided,  however,  that 
the  maximum  allowable  spread  shall 
never  be  less  than  '  ■»  of  a  point. ^ 

In  its  filing  with  the  Commission,  the 
NASD  stated  that  the  proposed  rule 
change  is  an  attempt  to  strike  a 
reasonable  balance  between  the  need  to 
eliminate  any  disincentive  that  the 
excess  spread  rule  places  on  firms  to 
improve  their  quotations  and  the  need 
to  avoid  fostering  a  market  environment 
where  registered  market  makers  can 
maintain  inordinately  wide  spreads  and 
still  receive  the  benefits  of  market  maker 
status.  Under  the  amendment,  a 
registered  market  maker  will  be  required 
to  maintain  an  average  spread  over  the 
course  of  any  full  calendar  month  equal 
to  or  less  than  150  percent  of  the 
average  spread  of  all  market  makers  in 
the  issue  over  the  course  of  the  month 
("150  percent  test").  If  a  market  maker 
fails  to  satisfy  this  standard  with  respect 
to  a  particular  Nasdaq  security,  it  will 
be  forced  to  withdraw  from  market 
making  in  that  issue  for  at  least  20 
business  days. 

Amended  Rule  4613(d)  will  afford 
market  makers  that  opportunity  to 
request  reconsideration  of  their 
withdrawal  notices.  Requests  for 
reconsideration  will  be  reviewed  by  the 
Market  Operations  Review  Committee, 
whose  decisions  will  be  final  and 


M5U..S.C.  §78f(b). 

*  In  approving  these  rules,  the  Commission  also 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  §78c(fl. 

^See  supm  note  2. 


*15L'.S.C.  S78s(b)(2). 

'17CFR200.30-3(a)(12). 

M5  U.S.C.  §78s(b)(l). 

M7  CFR  240.19b-4. 

'  The  NASD  requested  accelerated  approval  of  its 
proposed  rule  change. 

<  Securities  Exchange  Act  Release  No  38089 
(December  27. 1996).  62  FR  436  (January  3, 1997). 


'  See  Letter  from  Robert  E.  Aber.  Vict-  President 
and  General  Counsel.  Nasdaq,  to  David  Oestreicher. 
Esq..  Division  of  Market  Regulation.  SEC.  dated 
lanuarv  8,  1997  .^  copy  of  this  amendment  is 
available  for  inspection  and  copving  in  the 
Commission's  Public  Refei^nce  Room 

*■  Unrelated  !o  the  excess  spread  rule,  there  is  also 
a  dealer  spread  tes!  that  is  part  of  the  N.\SD  >. 
Prima-n,-  Market  Maker  ("PMM")  standards  that  are 
used  to  determine  the  eligibility  of  market  makers 
for  an  exemption  from  Ibe  NASD's  short  sale  rule 
for  short  sales  effected  during  the  course  of  bona 
fide  market  making  activity  Specifically,  the 
market  maker  spread  component  of  the  PMM 
standards  provides  that  a  market  maker  must 
maintain  a  spread  no  greater  than  102  percent  of  the 
average  dealer  spread  The  NASD  recenllv  filed  a 
proposed  rule  change  related  to  the  PMM  standards 
See  Securities  Exchange  Act  Release  No  38091 
(December  27,  1996),  62  FR  778  (Januar>-  6,  1997). 


FpHpral    Rpvictpr    /    Vn\      R9     Wn      1R    /    Prir)- 


1 1  r»  1 1  n  T*^  r 
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binding  on  the  members.  The  grounds 
for  reconsideration  will  be  limited  to 
claims  that  Nasdaq's  calculation  of  the 
market  maker's  average  spread  for  the 
month  was  in  error. 

This  rule  change  will  be  operational 
for  a  pilot  period  beginning  on  January 
20.  1997.  and  ending  at  the  close  of 
business  on  July  1.  1997. 

III.  Discussion 

In  its  filing,  the  NASD  stated  that  the 
excess  spread  rule  was  originally 
designed  to  enhance  the  quality  of  the 
Nasdaq  market  by  preventing  firms  from 
holding  themselves  out  as  market 
makers  without  having  a  meaningful 
quote  in  the  system.  Etespite  the 
regulatory  objectives  underlying  the 
excess  spread  rule,  however,  many 
market  participants  believe  the  rule  has 
produced  a  variety  of  unintended 
consequences  that  have  undermined  the 
quality  of  Nasdaq  quotations.^  Indeed, 
the  Conunission  during  its  investigation 
of  the  NASD  found  that  the  NASD's 
excess  spread  rule  had  undesirable 
effects.*  In  particular,  the  rule  created 
disincentives  for  any  given  market 
maker  to  narrow  its  spread  because  to 
do  so  would  reduce  the  maximum 
allowable  spreads  for  all  market  makers. 
The  Commission  concluded  that  the 
rule  interferes  with  the  free  flow  of 
prices  in  the  market  and  impedes 
attempts  by  the  market  to  reach  the 
optimal  competitive  spread.*  The 
Commission  also  noted  that  the  rule 
may  create  incentives  for  market  makers 
to  collaborate  or  harass  each  other  to 
dissuade  a  market  maker  from  changing 
its  quote  if  such  a  change  would  narrow 
one  of  the  three  smallest  spreads  in  the 
stock.'"  As  part  of  its  settlement  with 
the  Conunission,  the  NASD  agreed  to 
modify  the  excess  spread  rule  to 
eliminate  its  undesirable  effects,  or  to 
eliminate  the  rule  in  its  entirely,  within 
one  year  of  the  Commission's  Order."' 
The  NASD  submitted  its  proposal  to 
amend  the  current  excess  spread  rule  as 
an  initial  step  to  comply  with  the 
Commission's  Order.  The  NASD  also 


'Some  market  participants  claim  that  one  such 
consequence  is  an  increase  in  lockeci  and  crossed 
markets  during  periods  of  market  turbulence 
because  of  the  constraints  on  quote  movements 
created  by  the  rule. 

■See  Report  Pursuant  to  Section  21(a)  of  the 
Securities  Exchange  Act  of  1934  Regarding  the 
NASD,  the  Nasdaq  Market,  and  Nasdaq  Market 
Makers,  Securities  Exchange  Act  Release  No  37542 
(August  8,  1996)  ("21(a)  Report"),  and  Appendix 
thereto. 

*ld 

">Id 

"Order  Instituting  Public  Proceedings  Pursuant 
to  Section  19(hKll  of  the  Securities  Exchange  Act 
of  1934.  Making  Findings  and  Imposing  Remedial 
Sanctions.  Securities  Exchange  Act  Release  No. 
3753*  (August  S,  1996)  ( "Order"). 


believes  that  the  proposed  rule  change 
is  necessary  in  light  of  changes  to  the 
Nasdaq  market  that  will  be  brought 
about  by  implementation  of  the  SEC's 
new  limit  order  display  on  January  20, 
1997.* 2  In  particular,  because  spreads  in 
Nasdaq  securities  Hkely  will  narrow  due 
to  the  display  of  customer  limit  orders, 
the  average  of  the  three  narrowest 
market  maker  spreads  also  will  narrow. 
As  a  result,  the  Commission's  concerns 
with  the  current  excess  spreads  rule  will 
be  exacerbated;  application  of  the 
current  rule  under  these  circumstances 
may  increase  the  incentive  for  market 
maker  collaboration.  Application  of  the 
current  excess  spread  rule  after  the 
effective  date  of  the  order  Execution 
Rules  could  have  other  consequences. 
For  example,  the  current  rule  may  lead 
market  makers  to  decide  not  to  accept 
customer  limit  orders  or  only  accept 
those  hmit  orders  priced  at  the  inside 
bid  or  offer  so  as  not  to  narrow  the 
maximum  allowable  spread  parameters. 

The  NASD  has  tried  to  reduce  the 
anticompetitive  effects  of  the  excess 
spread  rule  by  broadening  the 
calculations  used  to  determine  the 
maximum  allowable  spread.  The  NASD 
recognizes  that  its  proposal  is  only  an 
interim  step.  Consequently,  the  NASD 
has  proposed  that  the  rule  operate  on  a 
temporary  basis  while  it  studies  the 
effects  of  the  rule  and  examines  other 
alternatives. 

The  Commission  has  determined  to 
approve  the  proposed  rule  change  on  a 
pilot  basis  through  July  1.  1997.  The 
amended  rule  may  reduce,  to  some 
degree,  the  Commission's  concerns 
regarding  the  current  excess  spread  rule. 
For  example,  the  new  spread  parameters 
are  based  on  the  average  of  all  market 
makers  in  an  issue,  rather  than  only  the 
three  market  makers  quoting  the 
narrowest  spreads.  Moreover,  this 
average  will  be  based  on  a  full  calendar 
month.  Further,  the  NASD  has  increased 
the  current  125  percent  test  to  a  150 
percent  test.  These  changes  limit  the 
effect  that  one  market  maker's  quote 
change  will  have  on  the  obligations  of 
other  market  makers,  and  thereby  will 
limit  the  incentives  toward  improper 
behavior  or  harassment. 

Although  the  amended  excess  spread 
rule  may  reduce  some  of  the 
anticompetitive  concerns  outlined  in 
the  21(a)  Report,  the  Commission 
believes  that  the  amendment  approved 


today  may  not  completely  satisfy  the 
NASD's  obligations  under  the 
Commission's  Order  with  regard  to  the 
excess  spread  rule.  Specifically,  it  may 
not  remove  completely  the 
anticompetitive  incentives  for  market 
makers  to  refrain  from  narrowing  quotes 
because  the  market  makers'  quotation 
obligation  continues  to  be  dependent  to 
some  extent  upon  quotations  of  other 
market  makers  in  the  stock. 
Nonetheless,  the  Commission 
recognizes  that  the  NASD  needs  to 
amend  its  excess  spread  rule  quickly  in 
light  of  the  implementation  of  the 
Commission's  Order  Execution  Rules. 
Although  the  proposal  does  not  present 
a  permanent  solution,  it  is  preferable  to 
the  current  rule.  As  a  result,  the 
Commission  has  approved  the 
amendment  on  a  pilot  basis  only 
through  July  1,  1997."  During  this  time 
period,  the  NASD  should  monitor  the 
effects  of  the  pilot,  as  well  as  study 
alternative  methods  that  would  enhance 
market  making  performance  while 
completely  fulfilling  the  NASD's 
obligation  regarding  the  excess  spread 
rule  before  the  August  8,  1997  deadline 
contained  in  the  Commission's  Order.'" 

Accordingly,  the  Commission  finds 
that  the  rule  change  is  consistent  with 
the  Exchange  Act  and  the  rules 
thereunder  apphcable  to  the  NASD  and, 
in  particular.  Sections  15A(b)(6), 
15A(b)(9),  and  15A(b)(ll).  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  No.  1  prior  to  the  30th  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register. 
The  Commission  believes  that 
accelerated  approval  of  the  NASD's 
proposal  is  appropriate  given  the  fact 
that  the  Order  Execution  Rules  become 
effective  on  January  20,  1997.  These 
rules  will  likely  result  in  a  more  order 
driven  environment  in  which  market 
makers'  quotes  frequently  reflect 
customer  limit  orders.  This  could  make 
compliance  with  the  current  excess 
spread  rule  difficult  and  thus  exacerbate 
the  concerns  outlined  by  the 
Commission  in  its  21(a)  Report 


"SEC  Rule  llAcl-4  requires  the  display  of 
customer  limit  orders  that  are  placed  better  than  a 
market  maker  s  quote  or  that  add  to  the  size 
associated  with  a  market  maker's  quote  when  the 
markst  maker  is  at  the  best  price  in  the  market.  See 
Securities  Exchange  Act  Release  No.  3761 9A 
(September  6.  1996).  61  FR  48290  (September  12. 
1996J  ("Order  Execution  Rules  Adopting  Release"). 


"In  the  Securities  Acts  Amendments  of  1975, 
Congress  directed  the  Commission  to  use  its 
authority  under  the  Exchange  Act,  including  its 
authority  to  approve  self-regulatory  organization 
("SRO")  rule  changes,  to  foster  the  establishment  of 
a  national  market  system  and  promote  the  goals  of 
fair  competition  and  best  execution.  See  S.  Rep.  No. 
75.  94th  Cong..  1st  Sess.  (1975)  ("Senate  Report"). 
Congress  granted  the  Commission  broad 
discretionary  authority  and  maximum  flexibility  to 
carry  out  the  objectives  outlined  in  the  1975 
Amendments.  Id. 

**The  Conunission  notes  that  one  possible 
apprtiach  is  to  delete  entirely  the  excess  spread 
methodology  and  instead  develop  alternative 
measures  to  ensure  adequate  market  maker 
performance. 
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regarding  the  current  excess  spread 
rule's  effect  on  price  competition  in  the 
Nasdaq  market. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  vvTitten 
statements  with  respect  to  Amendment 
No.  1  thaf  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  1  between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-96-50  and  should  be 
submitted  by  February  14,  1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act, 
that  the  proposed  rule  change  SR- 
NASD-96-50  be,  and  hereby  is, 
approved  effective  January  20,  1997 
through  July  1,  1997. 

For  the  Cominission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority'^ 
Jonathan  G.  Katz, 
Secretary. 
[PR  Doc.  97-1681  Filed  1-23-97;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  Loan  Area  #2925] 

California;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  4,  1997, 
and  amendments  thereto  on  January  7, 
9,  and  13, 1  find  that  Alpine,  Amador, 
Butte,  Calaveras,  Colusa,  Contra  Costa, 
Del  Norte,  El  Dorado,  Fresno,  Glenn, 
Humboldt,  Lake,  Lassen,  Madera.  Marin, 
Mariposa,  Mendocino,  Merced,  Modoc, 
Mono,  Monterey,  Napa,  Nevada,  Placer, 
Plumas,  Sacramento,  San  Mateo,  San 
Joaquin,  San  Benito,  Santa  Clara,  Santa 
Cruz,  Shasta,  Sierra,  Siskiyou,  Solano, 
Sonoma,  Stanislaus,  Sutter.  Tehama, 
Trinity,  Tulare,  Tuolumne,  Yolo,  and 


Yuba  Counties  in  the  State  of  California 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
flooding,  and  mud  and  land  slides 
beginning  on  December  28,  1996  and 
continuing.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  March  5.  1997.  and 
for  loans  for  economic  injury  until  the 
close  of  business  on  October  6.  1997  at 
the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office.  P.  O.  Box  13795.  Sacramento. 
CA  95853^795,  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  loans 
from  small  businesses  located  in  the 
following  contiguous  counties  may  be 
filed  until  the  specified  date  at  the 
above  location:  Alamed,  Inyo,  Kern, 
Kings,  San  Francisco,  and  San  Luis 
Obispo  Counties  in  Californi?; 
Esmeralda  County,  Nevada;  and  Curry, 
Jackson,  Josephine  and  Klamath 
Counties  in  Oregon.  Any  counties 
contiguous  to  the  above-named  counties 
and  not  listed  herein  have  been  covered 
in  a  previous  declaration  for  the  same 
occurrence. 

Interest  rates  are: 

!   Percent 

For  Physical  Damage;  i 

Homeowners    with   credit   avail-  I 
able  elsewhere  8.000 

Homeowners  without  credit  avail- 
able elsewhere  4.000 

Businesses  with  credit  available 
elsewtiere  8.000 

Businesses  arxj  norv-profit  orga- 
nizations without  credit  avail- 
able elsewhere  4.000 

Others  (including  norvprofit  orga-  i 
nizations)  with  credit  availatjle 

elsewhere  7.250 

For  Economic  Injury: 

Businesses  and  small  agncultural 
cooperatives  without  credit 
available  elsewtiere  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  292511,  For 
economic  injury  the  numbers  are 
933600  for  California.  933700  for 
Nevada,  and  933800  for  Oregon. 

(Catalog  of  Federal  Etomestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  15. 1997. 
Hert)ert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  97-1739  Filed  1-23-97:  8:45  am] 
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[Declaration  of  Disaster  Loan  Area  *2924] 

Idaho;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President  s  major 
disaster  declaration  on  January  4.  1997, 
and  an  amendment  thereto  on  January 
10, 1  find  that  Adams.  Boise,  Bonner, 
Boundarv'.  Clearwater,  Elmore.  Gem. 
Idaho,  Latah,  Nez  Perce,  Pavette. 
Shoshone,  Valley  and  Washington 
Counties  in  the  State  of  Idaho  constitute 
a  disaster  area  due  to  damages  caused 
by  severe  storms,  Hooding,  and  mud  and 
land  slides  beginning  on  December  27. 

1996  and  continuing.  Applications  for 
loans  for  physical  damages  may  be  filed 
until  the  close  of  business  on  March  5. 
1997.  and  for  loans  for  economic  injury 
until  the  close  of  business  on  October  6, 

1997  at  the  address  listed  below:  U.S. 
Small  Business  Administration.  Disaster 
Area  4  Office,  P.  O.  Box  13795, 
Sacramento.  CA  95853-4795,  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Ada, 
Benewah,  Blaine,  Camas,  Canyon. 
Custer,  Gooding.  Kootenai,  Lemhi. 
Lewis,  Nez  Perce.  Owynee,  and  Twin 
Falls  Counties  in  Idaho;  Lincoln. 
Mineral.  Missoula.  Ravalli,  and  Sanders 
Counties  in  Montana;  Baker.  Malheur, 
and  Wallowa  Counties  in  Oregon;  and 
Asotin,  Pend  Oreille.  Spokane,  and 
Whitman  Counties  in  Washington. 

Interest  rates  are: 

Percent 

For  Physical  Damage 

Homeowners  with  credit  avail- 
able elsewhere      8.000 

Homeowners  without  credit  avail- 
able elsewhere  4.000 

Businesses  with  credit  available  ' 
elsewhere  8  000 

Businesses  arxl  norv-profit  orga- 
mzatons  wittxHit  cre<*t  avail- 
able elsewtiere     4.000 

Others  (including  norv-profit  orga- 
nizations) with  credit  available 

elsewtiere  7250 

For  Economic  Injury 

Businesses  and  small  agncultural 
cooperatives  without  credit 
available  elsewhere  4  CXX) 

The  number  assigned  to  this  disaster 
for  physical  damage  is  292411.  For 
economic  injury  the  numbers  are 
933200  for  Idaho,  933300  for  Montana, 
933400  for  Oregon,  and  933500  for 
Washington. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  59002  and  59008) 
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Dated:  lanuary  15,  1997. 
Herbert  L.  Mitchell. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-1740  Filed  1-23-97.  8:45  am) 
BILLING  CODE  a02S-01-P 

[Declaration  of  Disaster  Loan  Area  t2923] 

Nevada;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  [anuan.  3.  1997. 
I  find  that  Douglas,  Lyon,  Storey  and 
Washoe  Counties,  and  the  Independent 
City  of  Carson  City  in  the  State  of 
Nevada  constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
flooding,  and  mud  and  land  slides 
beginning  on  December  20,  1996  and 
continuing.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  March  4.  1997,  and 
for  loans  for  economic  injur\  until  the 
close  of  business  on  October  3.  1997  at 
the  address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.  O.  Bo.x  1379,5.  Sacramento. 
CA  95853-4795,  or  other  locally 
announced  locations.  In  addition, 
applications  for  ec;onomic  injury  loans 
from  small  businesses  located  in  the 
following  contiguous  counties  may  be 
filed  until  the  specified  date  at  the 
above  location:  Churchill  Humboldt, 
Mineral,  and  Pershing  Counties  in 
Nevada,  and  Harney  and  Lake  Counties 
in  Oregon.  ,\ny  counties  contiguous  to 
the  above-named  counties  and  not  listed 
herein  have  been  covered  under  a 
separate  declaration  for  the  same 
occurrence. 

Interest  rates  are: 

Percent 

1 

For  Physical  Damage 

Homeowners  wrtti  credit  avail- 
able elsewhere  8.000 

Homeowners  wittx)ut  credit  avail-  ; 
able  elsewhere  4.000 

Businesses  with  credit  available  | 
elsewhere      8.000 

Businesses  and  non-profit  orga- 
nizations witfKiut  credit  avail- 
able elsewhere     4.000 

Ottiers  (including  non-profit  orga- 
nizations) with  credit  available 

elsewtiere  7.250 

For  Ecorx)mic  ln)ury 

Businesses  and  small  agncuttural 
cooperatives  wittKiut  credit 
availat)*e  elsewhere    4  000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  292311.  For 
economic  injury  the  numbers  are 
933000  for  Nevada  and  933100  for 
Oregon 


(Catalog  of  Federdl  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  )anuar\'  15.  1997. 
Herbert  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc.  97-1738  Filed  1-23-97;  8:45  am) 

BILLING  CODE  802S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Request 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
PL  104-13^ffective  October  1,  1995, 
The  Paperwork  Reduction  Act  of  1995. 
The  information  collection(s)  listed 
below  requires  extension  of  the  current 
OMB  approval(s): 

n96()-O030— Statement  of  Employer. 
The  information  collected  on  form  SSA- 
7011  is  used  by  the  Social  Security 
Administration  to  substantiate 
allegations  of  wages  paid  to  workers 
when  those  wages  do  not  appear  in 
SSA's  records  of  earnings  and  the 
worker  does  not  have  proof  that  they 
were  paid.  This  information  is  used  to 
process  claims  for  social  security 
benefits  and  to  resolve  discrepancies  in 
earnings  records.  The  respondents  are 
certain  employers  who  can  verifv' 
allegations  of  wages  made  by  the  wage 
earner. 

Number  of  Respondents:  925,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Average  Burden:  308.333. 

To  receive  a  copy  of  the  form(s)  or 
clearance  packages  (s),  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  her  at  the  address  listed 
below.  Written  comments  and 
recommendations  regarding  the 
information  coilection{s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Repons 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM.  Attn:  Judith  f .  Hasche,  6401 
Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility:  ways  to  enhance  its 
quality,  utility  and  clarity:  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
P.L.  104-13  effective  October  1,  1995, 
The  Paperwork  Reduction  Act  of  1995. 
The  information  collection(s)  listed 
below,  which  were  published  in  the 
Federal  Register  on  November  1  and 
November  20,  1996,  have  been 
submitted  to  OMB. 

1.  Statement  of  Funds  You  Provided 
to  Another:  Statement  of  Funds  You 
Received— 0960-0481 .  The  information 
collected  on  forms  SSA-2854  and  SSA- 
2855  is  used  by  the  Social  Security 
Administration  to  determine  if  money 
borrowed  on  an  informal  basis  from  a 
noncommercial  lender  (friend  or 
relative)  is  income  to  the  borrower/ 
claimant.  The  information  is  needed  to 
insure  that  an  individual  is  properly 
eligible  for  Supplemental  Security 
Income  (SSI)  payments.  The 
respondents  are  applicants  for  and 
recipients  of  SSI  payments. 

Number  of  Respondents:  40,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  6,667 
hours. 

2.  Employer  Classification  Update — 
0960-0262.  The  information  on  form 
SSA-L378  is  needed  by  the  Social 
Security  Administration  in  situations 
where  an  employer  submits  an  SS— 4, 
Employer  Identification  Form,  with 
incomplete  or  missing  information.  The 
data  from  the  SSA-L378  is  used,  in 
conjunction  with  tax  return  data,  for 
program  planning,  revenue  estimates 
and  employment  studies.  The 
respondents  are  employers  with  11  or 
more  employees. 

Number  of  Respondents:  75,000. 

Frequency  of  Response:  1. 

/Average  Burden  Per  Response:  3 
minutes. 

Estimated  Annual  Burden:  3,750 
hours. 

3.  Certificate  of  Election  for  Reduced 
Spouse's  Benefits— 0960-0398.  A 
qualified  spouse,  age  62  to  64,  can  elect 
to  receive  a  reduced  Social  Security 
benefit  by  completing  a  form  SSA-25. 
The  information  collected  on  the  form  is 
used  by  the  Social  Security 
Administration  to  pay  a  reduced  Social 
Security  benefit.  The  respondents  are 
qualified  spouses  of  Social  Security 
beneficiaries  who  are  entitled  to 
reduced  Social  Security  benefits. 

Number  of  Respondents:  30,000. 
Frequency  of  Response:  1 . 


UMI 


Federal  Register  /  Vol.  62.  No.  16  /  Friday.  January  24.  1997  /  Notices 


3729 


Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  1,000 
hours. 

4.  Reporting  Events— SSI:  0960-0128. 
The  information  collected  on  form  SSA- 
8150-EV  by  the  Social  Security 
Administration  is  used  to  determine 
eligibility  and  correct  payment  amounts 
for  SSI  payments.  The  respondents  are 
SSI  applicants  and  recipients. 

Number  of  Respondents:  43.600. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  3.633 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  30  days  of  the  date  of  this 
publication.  Comments  mav  be  directed 
to  the  OMB  Desk  Officer  and  SSA 
Reports  Clearance  Officer  at  the 
following  addresses: 

(OMB) 

Office  of  Management  and  Budget. 
OIRA,  Attn:  Laura  Oliven,  New 
Executive  Office  Building,  Room 
10230,  725  17thSt.,N\V.. 
Washington,  D.C.  20503 

(SSA) 

Social  Security  Administration, 
DCFAM.  Attn:  Judith  T.  Hasche,  6401 
Security  Blvd.  l-A-21  Operations 
Bldg..  Baltimore,  MD  21235. 

Dated:  Januarv'  14.  1997. 
Judith  T.  Hasche. 

Reports  Clearance  Officer,  Social  Security 

Administration. 

IFR  Doc.  97-1608  Filed  1-23-97,  8:45  am) 

BILUNG  COOe  41M-29-P 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2505] 

Advisory  Committee  on  Private 
International  Law;  Meeting  of  Study 
Group  on  Electronic  Commerce 

The  Study  Group  on  Electronic 
Commerce  of  the  Advisory  Committee 
on  Private  International  Law  (ACPIL) 
will  hold  its  next  meeting  from  9:30  to 
4:30  on  Monday,  February  10  in 
Washington,  DC.  The  meeting  will 
review  legal  issues  involved  in  new  or 
proposed  commercial  and  governmental 
"digital  signature"  services,  laws  or 
regulations  enacted  or  proposed 
covering  such  services,  as  well  as  the 
relationship  of  domestic  initiatives  on 
digital  signatures  to  international 
activities  in  this  field. 

The  meeting  will  also  focus  on 
documents  prepared  by  the  Secretariat 


of  the  United  Nations  Commission  on 
International  Trade  Law  (UNCITRAL). 
which  will  be  discussed  at  an  upcoming 
UNCITRAL  Working  Group  meeting  at 
the  UN  in  late  February  1997.  The 
Working  Group  will  consider  whether 
the  Commission  should  undertake  work 
on  international  legal  standards  for 
digital  signatures,  which  can  take  the 
form  of  a  United  Nations  studv  of  legal 
issues,  model  national  laws,  multilateral 
treaty,  or  other  types  of  international 
legal  work.  Recommendations  will  be 
sought  on  the  views  the  United  States 
should  set  forth  at  the  Working  Group 
meeting. 

Topics  to  be  discussed  at  the  Februarv 
10th  Advisory  Committee  meeting  will 
include  the  legal  aspects  and  functions 
of  digital  signatures,  including  various 
forms  of  electronic  and  computer-based 
means  of  identifying  and/or  indicating 
authorizing  sources  for  computer 
messages;  public  key-private  kev  and 
other  infrastructure  methods  to  support 
digital  signatures;  verification  methods 
and  their  legal  import;  attribution, 
revocation,  liability,  etc.  The  meeting 
will  also  focus  on  concepts  of 
"certifying  authorities"  and  other  third- 
party  service  providers,  and  the  legal 
role  of  possible  certifications  of 
signatures  in  digital  form.  Current 
developments  in  several  States  of  the 
United  States,  as  well  as  foreign 
jurisdictions,  will  be  considered.  Other 
issues  will  be  considered  as  time 
permits. 

The  principal  UN  documents  may  be 
requested  from  the  Office  of  th^  Legal 
Adviser  as  indicated  below,  which 
include  a  report  by  the  Sec-etariat  on 
"Planning  Future  Work  on  Electronic 
Commerce:  Digital  signatures. 
Certification  authorities  and  related 
legal  issues",  UN  Doc.  A/CN.9/WP  71. 
Dec.  31,  1996,  and  the  recently 
completed  UNCITRAL  ModelLaw  on 
Electronic  Commerce,  UN  Doc.  A/51/ 
Supp.l7,  Annex  I,  Sept.  1996.  The 
Model  Law  covers  the  legal  effect  and 
validity  of  computer  messages  in 
commercial  transactions,  attribution  of 
messages,  time  and  place  where 
communications  are  deemed  to  have 
taken  place  and  other  general  matters,  as 
well  as  special  rules  on  electronic  bills 
of  lading. 

The  meeting  of  the  Advisory 
Committee  Study  Group  is  open  to  the 
public  up  to  the  capacity  of  the  meeting 
room.  Members  of  the  public  who 
cannot  attend  are  welcome  to  comment 
on  the  referenced  documents,  including 
any  recommendations  for  possible  US 
positions  on  these  matters.  The  meeting 
will  take  place  at  the  International  Law 
Institute  (ILI),  1615  New  Hampshire 
Avenue.  NW.  Washington.  DC.  Persons 


who  expect  to  attend  should  advise 
either  the  Office  of  the  Legal  Adviser  (U 
PIL)  at  Suite  357  South  Building,  2430 
E  Street,  NW,  Washington.  DC  20037- 
2800,  fax  (202)  776-8482.  or  Stuart  Kerr 
at  ILI,  (202)  483-3036.  fax  483-3029. 
Documents  can  be  requested  from  the 
Office  of  the  Legal  Adviser  indicated 
above  or  from  the  UN.  For  further 
information  please  contact  Harold  S. 
Burman,  Advisory  Committee  Executive 
Director,  at  (202)'77f>-fl421. 
Peter  H.  Pfund, 

Advisory  Committee  Vice-Chair 
IFR  Doc  97-1741  Filed  1-23-97.  8  45  am] 

BILLING  COOE  4710-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Department  of  Transportation 

(DOT) 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chapter  35).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  August 
28,  1996  IFR  61,  page  443851. 
DATES:  Comments  must  be  submitted  on 
or  before  (30  days  from  date  of 
publication). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  C.  Chandler,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-5763.  Federal  Highway 
Administration.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

Federal  Highway  Administration 
(FHWA) 

Title.  Financial  Responsibility  for 
Motor  Carriers  of  Passengers 

Type  of  Request:  Reinstatement, 
without  f:hange,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

OMB  Control  Sumber  2125-0518. 

Form  Sumber  MCS-90B.  MCS-a2B. 

Affected  Public:  Insurance  and  surety 
companies  of  motor  carriers  of  property. 
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Abstract:  Sections  18  of  the  Bus 
Regulatory  Reform  Act  of  1982  (codified 
at  49  U.S.'C.  31138)  requires  the 
Secretary  of  Transportation  to  establish 
regulations  to  require  minimal  levels  of 
financial  responsibility  for-hire  motor 
carriers  of  passengers  to  cover  public 
liability  and  property  damage.  The 
Endorsement  for  Motor  Carrier  Policies 
of  Insurance  for  Public  Liabilitv  (Form 
MCS-90B)  and  the  Motor  Carrier  Public 
Liability  Surety  Bond  (Form  MCS-a2B) 
contain  the  minimum  amount  of 
information  necessary  to  document  that 
a  motor  carrier  of  passengers  has 
obtained  and  has  in  effect  the  minimum 
levels  of  financial  responsibility  as  set 
forth  in  49  CFR  387.33.  The  information 
within  these  documents  is  used  by  the 
FHWA  and  the  public  to  verify  that  a 
motor  carrier  of  passengers  has  obtained 
and  has  in  effect  the  required  minimum 
levels  of  financial  responsibilitv . 

Estimated  Annual  Burden:  The  total 
annual  burden  is  103  hours. 

Address:  Send  comments  to  the  Office 
of  Information  and  Regulatory'  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW,  Washington.  DC  20503. 
Attention  FHWA  Desk  Officer. 

Comments  are  mvited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection: 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  in(;luding  the  use  of 
automated  c:ollection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC.  on  January  17, 
1997 

Phillip  A.  Leach, 

Cicarunce  Officer.  United  States  Department 
of  Transportation 

(FR  Doc.  97-1748  Filed  1-23-97;  8:45  am] 

BH.UNG  CODE  4910-«2-P 


Office  of  the  Secretary;  White  House 
Commission  on  Aviation  Safety  and 
Security;  Open  Meeting 

agency:  Office  of  the  Secretary  (OST). 
DOT 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  White  House 
Commission  on  Aviation  Safety  and 
Security  will  hold  its  final  meeting  to 
discuss  aviation  safety  and  security 
issues.  Part  of  the  meeting  is  open  to  the 
public  and  part  is  not. 


DATES:  The  meeting  will  be  held  on 
Tuesday.  January  28.  1997,  from  9:00 
AM-12':00  noon  and  2:00  PM  to  5:00 
PM. 

ADDRESSES:  The  meeting  will  take  place 
in  the  Commerce  Department 
Auditorium,  14th  Street,  between 
Constitution  and  Pennsylvania 
.^venues.  NW,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Pemberton,  Administrative 
Officer.  Room  6210.  GSA  Headquarters, 
18th  &  F  Streets.  NW.  Washington,  DC 
20405:  telephone  202-501-3863; 
telecopier  202-501-6160. 
SUPPtEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  use  Appendix).  DOT  gives  notice  of 
a  meeting  of  the  White  House 
Commission  on  Aviation  Safety  and 
Security  ("Commission").  The 
Commission  was  established  by  the 
President  to  develop  advice  and 
recommendations  on  ways  to  improve 
the  level  of  civil  aviation  safety  and 
security,  both  domestically  and 
internationally.  The  principal  purpose 
of  the  meeting  on  January  28  is  to 
formulate  the  Commissions  final 
recommendations  to  the  President. 

The  portion  of  the  meeting  from  9:00 
AM-12:00  noon,  during  which  the 
Commissioners  will  formulate  their 
recommendations  on  measures  to 
improve  aviation  security,  will  be 
closed  to  the  public  pursuant  to  the 
following  exemptions  in  the 
Government  in  the  Sunshine  Act,  which 
apply  to  public  meetings  under  the 
Federal  Advisory  Committee  Act: 

Exemption  1:  Classified  information. 
In  order  properly  to  formulate  their 
recommendations,  the  Commissioners 
may  need  to  di.scuss  or  refer  to 
information  properly  classified  in  the 
interest  of  national  security,  which  may 
not  be  done  in  public. 

Exemption  3:  Information  exempted 
from  public  disclosure  bv  some  other 
statute.  Under  49  USC  4bll9(bl.  the 
Administrator  of  the  Federal  Aviation 
Administration  (FAA)  may  prohibit 
public  disclosure  of  certain  categories  of 
information  relating  to  aviation  security, 
if  disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy,  reveal  company  confidential 
information,  or  create  a  risk  to  the  safety 
of  individuals  traveling  in  inter-  or 
intra-state  air  transportation.  These 
categories  are  described  at  14  CFR  Part 
191.  Such  information  will  be  discussed 
or  referred  to  at  the  meeting. 

Exemption  4:  Company  confidential, 
information.  There  is  competition  in  the 
aviation  industry  in  many  forms:  among 
carriers,  among  equipment 
manufacturers,  and  among  software 


manufacturers,  among  others.  Public 
discussion  of  some  of  these  matters 
could  violate  18  USC  1905,  which 
makes  it  a  crime  to  reveal  improperly 
company  confidential  information  that 
has  come  into  the  possession  of  the 
Government. 

Exemption  9:  Premature  disclosure 
would  lead  to  frustration  of  proposed 
agency  action.  The  final 
recommendations  of  the  Commission 
have  not  been  formulated;  it  is  possible, 
however,  that  public  knowledge  of  some 
of  the  security  recommendations  may 
frustrate  their  acceptance  and 
implementation  by  the  FAA  and  other 
agencies.  The  Commission  is  authorized 
to  protect  against  this  possibility. 

Limited  seating  for  the  public  portion 
of  the  meeting  is  available  on  a  first- 
come,  first-served  basis.  The  public  may 
submit  written  comments  to  the 
Commission  at  any  time;  comments 
should  be  sent  to  Mr.  Pemberton  at  the 
address  and  telecopier  number  shown 
above. 

Issued  in  Washington.  DC  on  lanuarv  21, 
1997. 

Nancy  E.  McFadden, 

General  Counsel,  Department  of 
Transportation. 
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Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Training  and  Qualification 
Issues — New  Tasks 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  assignments 
for  the  Aviation  Rulemaking  Advisory' 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  three  new 
tasks  assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC),  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  Toula.  Assistant  Executive 
Director  for  Training  and  Qualification 
Issues.  Flight  Standards  Service  (AFS- 
210).  FAA,  800  Independence  Avenue 
SW,  Washington,  DC  20591;  telephone 
(202)  267-5229;  fax:  (202)  267-5229. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
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respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  hannonize  its  Federal 
Aviation  Regulations  and  practices  with 
its  trading  partners  in  Europe  and 
Canada. 

One  area  ARAC  deals  with  is  training 
and  qualification  issues.  These  issues 
involve  training  and  qualification  of  air 
carrier  crewmembers  and  other  air 
transport  employees. 

As  part  of  the  Federal  Aviation 
Reauthorization  Act  of  1996,  the 
Administrator  was  directed  to  appoint  a 
task  force  consisting  of  appropriate 
representatives  of  the  aviation  industry 
to  conduct  certain  studies.  The  Act 
directed  that  the  FAA  conduct:  (1)  A 
two-part  study  directed  at  (a)  identifying 
standards  and  criteria  for  pre- 
employment  testing  for  air  carrier  pilot 
applicants  and  (b)  standards  and  criteria 
for  pilot  training  facilities  that  would 
incorporate  this  pre-employment 
screening;  (2)  a  study  to  determine  if  the 
practice  of  some  employers  requiring 
individuals  to  pay  for  training  is  in  the 
pubhc  interest;  and  (3)  a  study  to 
determine  whether  current  minimum 
flight  time  requirements  applicable  to 
an  individual  seeking  employment  as  an 
air  carrier  pilot  is  sufficient  to  ensure 
public  safety. 

The  Tasks 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
conduct  the  following  studies: 

1.  Identify  standards  and  criteria  for 
pre-employment  screening  of  air  carrier 
pilot  applicants  that  would  measure  the 
psychomotor  coordination,  general 
intellectual  capacity,  instrument  and 
mechanical  comprehension,  and  overall 
physical  and  mental  fitness  of  pilots 
applying  for  employment  vdth  air 
carriers.  The  second  half  of  this  study 
would  be  directed  toward  addressing 
training  facilities  that  could  be  licensed 
by  the  Administrator  to  ensure  the 
incorporation  of  pre-employment 
screening  standards  and  criteria; 

2.  Determine  if  the  practice  of  some 
air  carriers  to  require  employees  or 
prospective  employees  to  pay  for  their 
own  training  or  obtain  experience  is  in 
the  public  interest;  and 

3.  Determine  whether  current 
minimum  flight  time  requirements 
applicable  to  an  individual  seeking 
employment  as  a  pilot  with  an  air 
carrier  are  sufficient  to  ensure  pubhc 
safety. 

The  FAA  has  asked  that  ARAC 
provide  the  findings  of  the  studies, 
including  background,  economic 
analysis,  other  related  guidance 
material,  and  collateral  documents.  In 


addition,  the  reports  should  be 
submitted  in  a  format  suitable  for 
presentation  to  Congress.  The  final 
report  on  the  findings  of  the  task 
nimibered  1  is  due  to  the  FAA  by 
January  1999.  The  final  reports  on  the 
findings  of  the  tasks  numbered  2  and  3 
are  due  to  the  FAA  by  August  1997. 

ARAC  Acceptance  of  Tasks 

ARAC  has  accepted  the  tasks  and  has 
chosen  to  establish  three  working 
groups:  The  Air  Carrier  Pilot  Pre- 
Employment  Screening  Standards  and 
Critena  Working  Group,  the  Air  Carrier 
Pilot  Pay  for  Training  Working  Group, 
and  the  Air  Carrier  Minimum  Flight 
Time  Requirement  Working  Group.  The 
Air  Carrier  Pilot  Pre-Employment 
Screening  Standards  and  Criteria 
Working  Group  has  been  assigned  task 
number  1,  the  Air  Carrier  Minimum 
Flight  Time  Requirement  Working 
Group  has  been  assigned  task  number  2, 
and  the  Air  Carrier  Pilot  Pre- 
Employment  Screening  Standards  and 
Criteria  Working  Group  has  been 
asMgned  task  number  3. 

The  working  groups  will  serve  as  staff 
to  ARAC  to  assist  ARAC  in  the  analysis 
of  the  assigned  tasks.  Working  group 
recommendations  and  reports  must  be 
reviewed  and  approved  by  ARAC.  If 
ARAC  accepts  the  working  groups' 
recommendations  and  reports,  it 
forwards  them  to  the  FAA  as  ARAC 
recommendations. 

Working  Group  Activity 

The  working  groups  are  expected  to 
comply  with  the  procedures  adopted  by 
ARAC.  As  part  of  the  procedures,  the 
working  groups  are  expected  to: 

1 .  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  Training  and 
Qualifications  issues  meeting  held 
following  publication  of  this  notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed  studies, 
prior  to  proceeding  with  the  work  stated 
in  item  3  below. 

3.  Draft  appropriate  documents  with 
supporting  economic  and  other  required 
analyses,  and/or  any  other  related 
guidance  material  or  collateral 
documents  the  working  group 
determines  to  be  appropriate. 

4.  Provide  a  status  report  at  each         " 
Training  and  Qualifications  issues 
meeting. 

Participation  in  the  Working  Groups 

The  aforementioned  working  groups 
will  be  comprised  of  individuals  having 
an  interest  and  expertise  in  the  assigned 
task  areas.  Working  group  members  will 
be  selected  by  the  ARAC  assistant  chair. 


ARAC  assistant  executive  director,  and 
working  group  chair(s). 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  pubhc 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
pubhc.  Meetings  of  the  working  groups 
vdll  not  be  open  to  the  public,  except 
to  the  extent  that  individuals  with  an 
interest  and  expertise  are  selected  to 
participate.  No  pubhc  announcement  of 
working  group  meetings  will  be  made. 

Issued  in  Washington.  DC.  on  January  10, 
1997. 

Thomas  Toula. 

Assistant  Executive  Director  for  Training  and 
Qualifications  Issues.  Aviation  Rulemaking 
Advisory  Committee 

|FR  Doc.  97-1767  Filed  1-23-97:  8:45  ami 
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[Summary  Notic*  No.  PE-«7-6] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I). 
dispositions  of  certain  petitions 
previously  received,  and  corrections 
The  purpose  of  this  notice  is  to  improve 
the  publics  awareness  of.  and 
participation  m,  this  aspect  of  F,\A's 
regulator\-  activities.  Neither  pubhcation 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  sumraar>' 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify'  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  Februar\-  13.  1997. 
ADDRESS:  Send  comments  on  any 
petition  m  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  No. 
(AGC-200),  Petition  Docket  No. 

.  800  Independence  Avenue. 

SW.,  Washington.  DC.  20591. 
Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmtsfefaa.dot.gov. 
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The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA. 
800  Independence  Avenue,  SW,. 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

F0«  FURTHER  IMFORKUTION  CONTACT:  Fred 
Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  D.C.  on  January  21. 
1997 

Michael  E.  Chaae. 

Acting  Assistant  Chief  Counsel  for 
Regulations 

Dispositions  of  Petitions 

Docket  No.:  \32CE. 

Petitioner:  Raytheon  Aircraft 
Company. 

Sections  of  the  FAR  Affected:  14  CFR 
23.25.  23.29,  23.235,  23.471,  23.473, 
23.477.  23.479.  23.481,  23.483,  23.485. 
23.493,  23.499.  23.723.  23.725,  23.726, 
23.727,  23.959,  23.1583(C)(1)  and  (2), 
Appendix  C23.1,  Appendix  D23.1, 
thjough  Amendment  23-52 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  modify  the 
Raytheon  Model  390  airplane  landing 
gear  loads  and  associated  airframe  loads 
required  by  14  CFR  Part  23.  GRANT. 
December  12.  1996.  Exemption  No. 
6556. 

Docket  No:  16324. 

Petitioner  American  Airlines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(a)  and  121.709(b)(3). 

Description  of  Relief  Sought:  To 
permit  American  Airlines.  Inc.  to  allow 
its  properly  trained  and  certificated 
flight  engineers  to  stow  passenger 
supplemental  oxygen  masks  during 
flight  and  to  make  the  appropriate  entry 
in  the  aircraft  maintenance  logbook. 
GRANT.  November  21,  1996.  Exemption 
No.  2678/. 

Docket  No:  24600. 

Petitioner:  Tennessee  Air  Cooperative. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
103.1(e)(1). 

Description  of  Relief  Sought:  To 
permit  Tennessee  Air  Cooperative.  Inc. 
to  operate  powered  ultralight  vehicles 
with  an  empty  weight  of  up  to  350 
pounds  to  accommodate  physically 
disabled  persons.  GRANT.  November 
29.  1996,  Exemption  No.  5001D 


Docket  No:  25638. 

Petitioner:  lAE  International  Aero 
Engines  AG. 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(1)  and  (3). 

Description  of  Relief  Sought:  To 
amend  Exemption  No.  4991.  to  permit 
export  airworthiness  approvals  to  be 
issued  for  Class  1  products  (engines) 
assembled  and  tested  in  the  United 
Kingdom  (UK),  and  for  Class  II  and  III 
products  manufactured  in  the  LAE 
consortium  countries  of  Italy,  Germany, 
Japan,  and  the  UK.  GRANT.  November 
26.  1996.  Exemption  No.  4991D. 

Docket  No.:  26649. 

Petitioner  Boeing  Commercial 
Airplane  Group, 

Sections  of  the  FAR  Affected:  14  CFR 
25.562. 

Description  of  Relief  Sought:  To 
amend  Exemption  5436,  which  gives 
relief  from  the  floor  warpage  testing 
requirements  for  flight  deck  seats  in  the 
Boeing  777-300  airplanes,  to  limit  that 
exemption  to  Boeing  777  series 
airplanes  only  and  apply  only  to  crew 
seats  on  the  flight  deck.  Flight  attendant 
or  passenger  seats  are  not  exempted. 
GRANT,  fanuary  3.  1997.  Exemption 
No.  5436A. 

Docket  No.:  26821. 

Petitioner.  MCI  Telecommunications. 

Sections  of  the  FAR  Affected:  14  CFR 
61  57(d). 

Description  of  Relief  Sought:  To  allow 
MCI  Telecommunications  pilots  in 
command  (PICs)  who  hold  an  airline 
transport  pilot  (ATP)  certificate  to 
maintain  night  takeoff  and  landing 
recency  of  experience  requirements 
through  a  combination  of  training  in 
Level  C  and  Level  D  flight  simulators, 
actual  aircraft  landings,  and  periodic 
night  traimng,  subject  to  certain 
conditions  and  limitations.  DENIAL, 
December  1 1.  1996.  Exemption  No. 
6560. 

Docket  No.:  26845. 

Petitioner  University  of  North  Dakota. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought:  To 
permit  University  of  North  Dakota  to 
continue  to  recommend  graduates  of  its 
approved  certification  courses  for  flight 
instructor  certificates  and  ratings 
without  those  graduates  taking  the  FAA 
practical  test.  GRANT.  November  22. 
1996.  Exemption  No  5546B. 

Docket  No.:  26855. 

Petitioner  Academics  of  Flight. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought:  To 
permit  Academics  of  Flight  to 
recommend  graduates  of  its  approved 
certification  courses  for  airline  transport 


pilot  (ATP)  certificates  and  ratings 
without  those  graduates  taking  the  FAA 
written  test.  GRANT,  November  22, 
1996.  Exemption  No.  6553. 

Docket  No.:  26914. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.583(a). 

Description  of  Relief  Sought:  To 
permit  Air  Transport  Association  of 
America  member  airlines  and  other 
similarly  situated  part  121  certificate 
holders  to  carry  FAA  air  traffic 
controllers  and  certain  technical 
representatives  in  the  cockpit  observer's 
seat  of  all-cargo  aircraft  without  meeting 
the  passenger-carrying  requirements  of 
part  121.  GRANT,  November  27,  1996, 
Exemption  No.  5562B. 

Docket  No.:  26966. 

Petitioner  Airman  Flight  School,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought:  To 
permit  Airman  Flight  School,  Inc.  to 
recommend  graduates  of  its  approved 
certification  course  for  flight  instructor 
certificates  and  ratings  without  those 
graduates  having  to  take  the  FAA 
written  or  practical  tests.  GRANT, 
November  22.  1996.  Exemption  No. 
5559B. 

Docket  No:  27001. 

Petitioner  Jetstream  Aircraft  Limited. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(c)(5)  and  25.785(a). 

Description  of  Relief  Sought:  To  allow 
relief  from  compliemce  with  the  Head 
Injury  Criterion  of  part  25  for  the  front 
row  passenger  seats  of  the  Jetstream 
Model  4100  airplane  until  December  31, 
1997.  GRANT,  December  23,  1996, 
Exemption  No.  5587D. 

Docket  N:>.:  27155. 

Petitioner  Saab  Aircraft  AB. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(c)(5). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  relief  from 
compliance  with  the  Head  Injury 
Criterion  of  part  25  for  the  fi-ont  row 
seats  of  the  SAAB  200  airplane  until 
September  30,  1997.  GRANT,  December 
23,  1996,  Exemption  No.  5623D. 

Docket  No.:  27193. 

Petitioner:  Rocky  Mountain  Holdings. 
L.L.C. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  operate  without  a  TSO- 
C112  (Mode  S)  transponder  installed  on 
its  aircraft  operating  under  the 
provisions  of  part  135.  GRANT, 
December  18.  1996,  Exemption  No. 
5774B. 

Docket  No.:  27196. 
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Petitioner:  Stephen  L.  Celband. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Tower  Air.  Inc. 
to  use  flight  attendants  who  were 
fonnerly  employed  by  Garuda  Indonesia 
Airlines  (Garuda)  to  act  as  required 
flight  attendants  on  Hadj  flights  without 
each  of  those  flight  attendants  having 
received  5  hours  of  supervised  operating 
experience  as  required  by  part  121. 
GRANT.  November  22,  1996.  Exemption 
No.  5628B. 

Docket  No.:  27227. 

Petitioner:  Zuckert.  Scoutt  & 
Rasenberger.  LLP. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434(e). 

Description  of  Rehef  Sought/ 
Disposition:  To  permit  World  Airways, 
Inc.  to  use  flight  attendants  who  were 
formerly  employed  by  Garuda 
Indonesian  Airlines  (Garuda)  and 
Malaysian  Airlines  (MAS)  to  act  as 
required  flight  attendants  on  certain 
flight  operations,  limited  to  Hadj  flights 
only,  without  each  of  those  flight 
attendants  having  received  5  hours  of 
supervised  operating  experience 
required  by  part  121.  GRANT, 
November  22.  1996  Exemption  No. 
5640B. 

Docket  No.:  27294. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected: -14  CFR 
121.3099f)(2). 

Description  of  relief  Sought/ 
Disposition:  To  permit  Air  Transport 
Association  of  America  member  airlines 
to  locate  the  aft  megaphone  at  door  4- 
left  on  their  Boeing  747  aircraft. 
GRANT.  Decembers,  1996 Exemption 
No.  6140A. 

Docket  No.:  27911. 

Petitioner:  Lider  Taxi  Aereo  S.A. 

Sections  of  the  FAR  Affected:  1 4  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
substitute  the  calibration  standards  of 
the  Instituto  Nacional  de  Metrologia. 
Normalizacao  e  Qualidade  Industrial 
(INMETRO),  Brazil's  national  standards 
organization,  for  the  calibration 
standards  of  the  U.S.  National  Institute 
of  Standards  and  Technology  (NIST). 
formerly  the  National  Bureau  of 
Standards,  to  test  its  inspection  and  test 
equipment.  GRANT.  November  21.  1996 
Exemption  No.  6549. 

Docket  No.:  28058 

Petitioner:  Blackhawk  International 
Airways. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Blackhawk 


International  Airways  to  operate 
vdthout  a  TSC)-C112  (Mode  S) 
transponder  installed  on  its  aircraft 
operating  imder  the  provisions  of  part 
135.  GRANT.  Decembers.  1996 
Exemption  No.  602 2 A. 

Docket  No:  28220. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.571(a){l)(i)  and  121.585(i)(l).  (2)  (3), 
and  (4). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  part  121 
certificate  holders  to  omit  certain 
smoking  and  exit  seating 
announcements  from  their  passenger 
safety  briefings.  DENIAL.  December  12, 
1996,  Exemption  No.  6559. 

Docket  No.:  28440. 

Petitioner:  Companhia  Eletromecanica 
Celma. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Companhia 
Eletromecanica  Celma  to  substitute  the 
calibration  standards  of  the  Instituto 
Nacional  de  Metrologia,  Normalizacao  e 
Qualidade  Industrial  (INMETRO), 
Brazil's  national  standards  organization, 
for  the  calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Biu^au  of  Standards,  to  test  its 
inspection  and  test  equipment.  GRANT. 
November  22,  1996.  Exemption  No. 
6546. 

Docket  No.:  28470. 

Petitioner:  Compoende  Aeronautica 
LTDA. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:To  permit  Compoende 
Aeronautica  LTDA  to  substitute  the 
calibration  standards  of  the  Instituto 
Nacional  de  Metrologia,  Normalizacao  e 
Qualidade  Industrial  (INMETRO), 
Brazil's  national  Institute  of  Standards 
and  Technology  (NIST),  formerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment.  GRANT, 
November  21,  1996,  Exemption  No. 
6550. 

Docket  No.:  28492. 

Petitioner:  Varig  S.A. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Varig  S.A.  to 
substitute  the  calibration  standards  of 
the  Instituto  Nacional  de  Metrologia, 
Normalizacao  e  Qualidade  Industrial 
(INMETRO),  Brazil's  national  standards 
organization,  for  the  calibration 
standards  of  the  U.S.  National  Institute 
of  Standards  and  Technology  (NIST), 


formerly  the  National  Bureau  of 
Standards,  to  test  its  inspection  and  test 
equipment.  GRANT.  November  21, 
1996.  Exemption  No.  6552. 

Docket  No:  28576. 

Petitioner:  Taxi  Aereo  MariUa  S.A. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Taxi  Aereo 
Marilia  S.A.  to  substitute  the  calibration 
standards  of  the  Instituto  Nadonal  de 
Metrologia,  Normalizacao  e  Qualidade 
Industrial  (INMETRO),  Brazil's  national 
standards  organization,  for  the 
calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment.  GRANT, 
November  22,  1 996,  Exemption  No. 
6548. 

Docket  No:  28593. 

Petitioner:  Empresa  De  Aerotaxi  E 
Manutencao  Fampulha  LTDA. 

Sections  of  the  FAR  Affected.  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Empresa  De 
Aerotaxi  E  Manutencao  Fampulha 
LTDA  to  substitute  the  calibration 
standards  of  the  Instituto  Nacional  de 
Metrologia,  Normahzacao  e  Qualidade 
Industrial  (INMETRO),  Brazil's  national 
standards  organization,  for  the 
calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  (NIST).  formerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment.  GRANT, 
November  21.  1996.  Exemption  No. 
6551. 

Docket  No:  28649. 

Petitioner:  Motores  Rolls-Royce 
Limitada. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Motores  Rolls- 
Royce  to  substitute  the  calibration 
standards  of  the  Instituto  Nacional  de 
Metrologia,  Normalizacao  e  Qualidade 
Industrial  (INMETRO),  Brazil's  national 
standards  organization,  for  the 
calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment,  GRANT, 
November  22,  1996.  Exemption  No. 
6545. 

Docket  No:  28663. 

Petitioner:  Goodyear  Do  Brasil 
Produtos  De  Borracha  LTDA. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Goodyear  De 
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Brasil  Produtos  De  Borracha  LTDA  to 
substitute  the  calibration  standards  of 
the  Instituto  Nacional  de  Metrologia, 
Nonnalizaco  e  Qualidade  Industrial 
(INMETRO).  Brazil's  national  standards 
organization,  for  the  calibration 
standards  of  the  U.S.  National  Institute 
of  Standards  and  Technology  (NIST). 
formerly  the  National  Bureau  of 
Standards,  to  test  its  inspection  and  test 
equipment.  GRANT,  November  21. 
1996.  Exemption  No.  6547. 

Docket  No.:  28670. 

Petitioner:  Joseph  W.  Fredericlc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
act  as  a  pilot  in  operations  conducted 
under  part  121  af^er  reaching  his  60 
birthday.  DENIAL.  December  3.  1996, 
Exemption  No.  6556 

Docket  No:  26682. 

Petitioner:  Michael  Thomas 
McQuillen. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  act  as  a  pilot  in 
operations  conducted  under  part  121 
after  reaching  his  60th  birthday. 
DENIAL,  December  3,  1996,  Exemption 
No.  6555. 

(FR  Doc.  97-1779  Filed  1-23-97;  8:45  am) 
BILLMQ  COM  4*10-13-M 


[Special  ComfnittM  172] 

RICA,  Inc.;  Future  Air-Ground 
Communications  In  the  VHP 
Aeronautical  Data  Band  (1 18-137  MHz) 

Piu^uant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (F.L. 
92-463.  5  U.S.C.'.  Appendix  2),  notice  is 
hereby  given  for  Special  Committee  172 
meeting  to  be  held  February  12-14, 
1997,  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington. 
DC  20036. 

The  agenda  will  be  as  follows: 
Wednesday,  February  12:  (1)  Plenary 
Convenes  at  9:00  am.  for  30  minutes: 
(2)  Introductory  Remarks;  (3)  Review 
and  Approval  of  the  Agenda;  (4) 
Working  Group  (WGh2,  VHF  Data 
Radio  Signal-in-Space  MASPS;  Report 
on  ICAO  AMCP  Activity;  and  Continue 
Refinement  of  Upper  Layers.  Thursday. 
February  13:  (5)  WG-2  Continues;  (6) 
WG-3,  Review  of  Activities  in  VHF 
Digital  Radio  MOPS  Document  Program. 
Friday.  February  14:  (7)  Plenary 
Reconvenes  at  9:00  a.m.:  (8)  Review  and 
Approval  of  the  Minutes  of  the  Previous 
Meeting;  (9)  EUROCAE  WG-47  Report; 
(10)  Reports  from  WGs  2  4  3  Activities; 


(11)  Reports  on  CSMA  Validation  and 
FAA  Vocoder  Activity;  (12)  Review 
Issues  List  and  Address  Future  Work; 
(13)  Other  Business;  (14  Dates  and 
Places  of  Next  Meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  January  16, 
1997 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  97-1778  Filed  1-23-97;  8:45  am] 

BILLING  CODE  4S10-13-M 


RTCA,  Inc.;  Aviation  Systems  Design 
Guidelines  for  Open  Systems 
Interconnection  (OSI) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  the  Special  Committee 
162  meeting  to  be  held  February  12-13, 
1997,  starting  at  9:00  a.m.  The  meeting 
vnll  be  held  at  RTCA,  1140  Connecticut 
Avenue.  NW,  Suite  1020,  Washington, 
DC  20036 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Approval  of  Proposed  Meeting  Agenda; 
(3)  Approval  of  the  Minutes  of  the 
Previous  Meeting;  (4)  Reports  of  Related 
Activities  Being  Conducted  by  Other 
Organizations;  (5)  Final  Review  of 
"ATN  Avionics  MOPS";  (6)  Other 
Business;  (7)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secreteuiat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  pubUc 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  January  16, 
1997. 

lanice  L.  Peters, 

Designated  Official. 

IFR  Doc.  97-1780  Filed  1-23-97;  8:45  am] 

BILUNQ  COOE  4ai»-19-M 


Notice  of  Intent  to  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (RFC)  at 
Cleveland  Hopkins  International 
Airport,  Cleveland,  Ohio 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Cleveland 
Hopkins  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (15  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  24, 1997. 

Comments  on  this  application  may  be 
mailed  or  delivered  in  triplicate  to  the 
FAA  at  the  following  address: 

Federal  Aviation  Administration, 
Detroit  Airports  District  Office.  Willow 
Run  Airport.  East,  8820  Beck  Road, 
Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  miast 
be  mailed  or  delivered  to  William  F. 
Cunningham  Jr.  A.A.E..  Director  of  the 
Department  of  Port  Control  at  the 
followdng  address:  Cleveland  Hopkins 
International  Airport.  5300  Riverside 
Drive.  Cleveland.  Ohio  44135. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Department 
of  Port  Control  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  L.  Conrad.  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office.  Willow 
Run  Airport,  East,  8820  Beck  Road. 
Belleville.  Michigan  48111  (313-487- 
7295).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Cleveland  Hopkins  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pubhc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  23,  1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Cleveland  was 
substantially  complete  within  the 


UMI 


requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  4, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  97-05-C-OO- 
CLE. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1, 1997. 

Proposed  charge  expiration  date:  July 
31,  2000. 

Total  estimated  PFC  revenue: 
$41,268,570.00. 

Brief  description  of  proposed 
project(s):  Insulate  Residences,  Land 
Acquisition/Resident  Relocation, 
Environmental  Assessment/ 
Environmental  Impact  Statement, 
Terminal  Passenger  Flow/Security 
Enhancement  Study,  Airport  Roadway 
System/Vehicular  Ingress-Egress  Study. 
Feasibility  Study  of  Improvements  to 
Customs  and  Inimigration  Facilities, 
Update  CLE-F.A.R.  Part  150  Noise 
Compatibility  Program.  Class  or  classes 
of  air  carriers  which  the  public  agency 
has  requested  not  be  required  to  collect 
PFCs:  Air  Taxi/Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
appUcaUon  in  person  at  the  Department 
of  Port  Control,  Cleveland  Hopkins 
International  Airport. 

Issued  in  Des  Plaines,  Illinois,  on  January 
17, 1997. 

Benito  De  Leon, 

^4a^age^.  Planning/Programming  Branch. 
Airports  Division,  Great  Lakes  Region. 
[PR  Doc.  97-1777  Filed  1-23-97;  8:45  am] 
BILUNQ  CODE  4»10-13-M 


Surface  Transportation  Board 
[STB  Finance  Doclwt  No.  33334] 

Dallas  Area  Rapid  Transit— Acquisition 
Exemption— Missouri  Pacific  Railroad 
Company 

Dallas  Area  Rapid  Transit  (DART), 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  and 
operate  approximately  1.0  miles  of  rail 
line  owned  by  Missoiui  Pacific  Railroad 
Company  (MP) '  between  milepost 
750.75  and  milepost  749.75  in  the 
vicinity  of  Garland,  TX.  Consummation 
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was  expected  to  occur  on  January  3 , 
1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33334,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Kevin  M.  Sheys,  Oppenheimer  Wolff  & 
Donnelly,  1020  Nineteenth  Street,  N.W., 
Suite  400.  Washington,  DC  20036. 

Decided:  January  17. 1997. 

By  the  Board,  Julia  M.  Fair.  Acting 
Director,  Office  of  Proceedings. 
Vernon  A.  Williuns, 
Secretory. 

[FR  Doc.  97-1747  Filed  1-23-97;  8:45  am] 
BiLUNG  CODE  4»15-00-P 


'  On  lanuary  1,  1997,  MP  merged  into  Union 
Pacific  Railroad  Company  (UPRR):  any  reference  to 
MP  in  this  order  shall  be  understood  to  refer  to 
UPRR. 


[STB  Finance  Docket  No.  33332] 

Summit  View  Incorporated— 
Continuance  In  Control  Exemption— 
The  Youngstown  Beit  Railroad 
Company 

Summit  View  Incorporated  (Summit) 
has  filed  a  notice  of  exemption  to 
continue  in  control  of  The  YoungstouTi 
Belt  Railroad  Company  (YBRR),  upon 
YBRR's  becoming  a  Class  III  rail  carrier. 
The  transaction  was  to  have  been 
consummated  shortly  after  December 
31.  1996,  the  effective  date  of  the 
exemption. 

YBRR,  a  noncarrier,  has  concurrently 
filed  a  notice  of  exemption  in  The 
Youngstown  Belt  Railroad  Company- 
Lease  and  Operation  Exemption — 
Warren  Sr  Trumbull  Railroad  Company. 
STB  Finance  Docket  No.  33333,  to  lease 
and  operate  approximately  12.9  miles  of 
rail  line,  together  with  incidental 
trackage  rights,  owned  by  The  Warren 
and  Trumbull  Railroad  Company 
(WTRC);  and  (2)  to  acquire  and  operate 
2.4  miles  of  connected  rail  line  owned 
by  CSX  Transportation.  Inc.  (CSXT)  via 
simultaneous  assignment  of  WTRC's 
rights  under  a  Track  Lease/Operating 
Agreement  vnth  CSXT,  a  total  of  15.3 
miles  of  rail  line,  exclusive  of  the 
incidental  trackage  rights,  located  in 
Mahoning  and  Trumbull  Coimties,  OH. 

Summit  controls  four  other 
nonconnecting  Class  in  rail  carriers:  the 
Ohio  &  Pennsylvania  Railroad 
Company;  the  Ohio  Central  Railroad, 
Inc.;  the  Ohio  Southern  Railroad,  Inc.; 


and  the  Youngstown  &  Austintown 
Flailroad,  Inc. 

Summit  states  that:  (1)  YBRR  will  not 
connect  vdth  SKO;  (2)  the  continuance 
in  control  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads;  and  (3)  the 
transaction  does  not  involve  a  Class  I 
railroad.  The  transaction  therefore  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III 
railroad  carriers.  Because  this 
transaction  involves  Class  in  rail 
carriers  only,  the  Board,  under  the 
statute,  may  not  impose  labor  protective 
conditions  for  this  transaction. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33332,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretar\'.  Case  Control  Branch. 
1201  Constitution  Avenue,  N.W.. 
Washington,  DC  20423  and  served  on; 
Kelvin  J.  Dowd.  Slover  &  Loftus,  1224 
Seventeenth  Street.  N.W.,  Washington, 
DC  20036. 

Decided:  January'  16,  1997. 
By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary 

|FR  Doc.  97-1746  Filed  1-23-97;  8:45  ami 
BILLMO  CODE  4t1S-00-P 


[STB  Finance  Docket  No.  33333] 

The  Youngstown  Beit  Railroad 
Company — L^ase  and  Operation 
Exemption— The  Warren  &  Trumbull 
Railroad  Company 

The  Youngstown  Belt  Railroad 
Company  (YBRR),  a  noncarrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.31:  (1)  to  lease  and  operate 
approximately  12.9  miles  of  rail  line, 
together  with  incidental  trackage  rights, 
owned  by  The  Warren  and  Trumbull 
Raib-oad  Company  (WTRC);  and  (2)  to 
acquire  and  operate  2.4  miles  of 
connected  rail  line  owned  by  CSX 
Transportation,  hic.  (CSXT)  via 
simultaneous  assignment  of  WTRC's 
rights  under  a  Track  Lease/Operating 
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Agreement  with  CSXT,  a  total  of  15.3 
miles  of  rail  line,  exclusive  of  the 
incidental  trackage  rights,  located  in 
Mahoning  and  Trumbull  Counties,  OH. 
YBRR  will  become  a  Classs  III  rail 
carrier.'  The  proposed  transaction  was 
to  have  been  consummated  shortly  after 
December  31,  1996,  the  effective  date  of 
the  exemption. 

The  lines  involved  in  the  lease  and 
operation,  together  with  incidental 
trackage  rights,  are  described  as  follows: 
between  milepost  15.5  and  milepost 
17.3  in  Warren;  betwaen  milepost  17.3 
in  Warren  and  milepost  20.0  in  North 
Warren;  between  milepost  57.0  and 
milepost  58.5  at  Niles;  between  milepost 
62.1  at  Niles  and  milepost  66.4  at 
Youngstown;  between  milepost  0.0  at 
Brier  Hill  and  milepost  0.7  at  Leadville; 
and  between  milepost  4.1  at  Ohio  Works 
Junction  and  milepost  6.0  at  Girard  (the 
Lordstown  Cluster  Lines). 

The  lines  involved  in  WTRC's 
assignment  of  trackage  rights  are  over  a 
segment  of  track  between  milepost  79.6 
and  milepost  82.0  at  Girard  (the  Girard 
Une).2 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33333,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Kelvin  J.  Dowd.  Slover  &  Loftus,  1224 
Seventeenth  Street,  N.W.,  Washington. 
DC  20036. 

Decided:  lanuary  16, 1997. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[PR  Doc.  97-1745  Filed  1-23-97;  8:45  am) 

B4UJNQ  COK491S-00-P 


'  This  proceeding  i5  related  to  STB  Finance 
Docket  No.  33332.  wherein  Summit  View 
Incorporated,  a  noncairier.  h&s  filed  a  notice  of 
exemption  to  continue  m  control  of  VBRR  upon 
YBRR's  becoming  a  Class  HI  rail  carrier. 

•  In  addition  to  the  Lordstown  Cluster  Lines  and 
Girard  Unes.  WTRC  also  presently  operates  over  a 
total  of  9.28  miles  of  rail  line  between  Deforest 
Junction  and  North  Warren,  in  Warren  and  Holland 
ToMm»bip»s.  OH.  These  lines  are  not  affected  by  the 
subject  transaction 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[FI-7-94;  FI-36-e2] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
regulations,  Fl-7-94  notice  of  proposed 
rulemaking,  temporary  and  final  (TD 
8538).  and  n-36-92  final  (TD  8476), 
Arbitrage  Restriction  on  Tax-Exempt 
Bonds  (§§  1.148-2,  1.148-3,  1.148-4, 
1.148— IT,  1.148-7,  1.148-11). 
DATES:  Written  comments  should  be 
received  on  or  before  March  25,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 

OMB  Number:  1545-1347. 

Regulation  Project  Number:  Fl-36-92; 
FI-7-94. 

Abstract:  Section  148  of  the  Internal 
Revenue  Code  requires  issuers  of  tax- 
exempt  bonds  to  rebate  certain  arbitrage 
profits  earned  on  nonpurpose 
investments  acquired  with  the  bond 
proceeds.  Under  Fl-36-92,  issuers  are 
required  to  file  a  Form  8038— T  and 
remit  the  rebate.  Issuers  are  also 
required  to  keep  records  of  certain 
interest  rate  hedges  so  that  the  hedges 
are  taken  into  account  in  determining 
arbitrage  profits.  Under  FI-7-94,  the 
scope  of  interest  rate  hedging 
transactions  covered  by  the  arbitrage 
regulations  was  broadened  by  requiring 
that  hedges  entered  into  prior  to  the  sale 
date  of  the  bonds  are  covered  as  well. 


Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  State,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  14 
hours. 

Estimated  Total  Annual  Burden 
Hours:  42.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retxims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  17, 1997. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
|FR  Doc.  97-1787  Filed  1-23-97;  8:45  am] 
BILUNO  CODE  4830-01-U 


Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  97-15 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
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to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

Currently,  the  IRS  is  soliciting 
comments  concerning  Revenue 
Procedure  97-15,  Section  103 — 
Remedial  Payment  Closing  Agreement 
Program. 

DATES:  Written  comments  should  be 
received  on  or  before  March  25,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue 

NW.,  Washington,  DC  20224. 
FOn  FURTHER  INFORMATKX  CXJNTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORIKUTKSN: 

Title:  Section  103— Remedial  Payment 
Closing  Agreement  Program. 
OMB  Number  1545-1528. 
Revenue  Procedure  Number:  Revenue 
Procedure  97-15. 

Abstract:  This  information  is  required 
by  the  Internal  Revenue  Service  to 
verify  compliance  with  sections  57,  103, 
141,  142,  144,  145,  and  147  of  the 
Internal  Revenue  Code  of  1986,  as 
applicable  (including  any  corresponding 
provision,  if  any,  of  the  Internal 
Revenue  Code  of  1954).  This 
information  will  be  used  by  the  Service 
to  enter  into  a  closing  agreement  with 
the  issuer  to  estabhsh  the  closing 
agreement  amount. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local  or  tribal 
government,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Respondent:  1 
hour,  30  minutes. 

Estimated  Total  Annual  Burden 
Hours:  75. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 


displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  vdll  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
infonnation;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  17,  1997. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  97-1788  Filed  1-23-97;  8:45  am] 

WLUNQ  COM  4S30-41-U 


[INTL-llft-W] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed 
rulemaking,IN7L-l  16-90,  Allocation  of 
Charitable  Contributions  (§  1.861-8). 
DATES:  Written  comments  should  be 
received  on  or  before  March  25,  1997  to 
be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  commenU 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  nil  Constitution 
Avenue  NW., Washington.  DC  20224, 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal 
RevenueService.  room  5569,  1111 
Constitution  Avenue  NW.,  Washington. 
DC20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Allocation  of  Charitable 

Contributions. 

OMB  Number:  1545-1240. 

Regulation  Project  Number:  INTL-116- 

90. 

Abstract:  Section  1.861-«(e)  of  the 

regulation  provides  guidance 

concerning  the  allocation  and 

apportionment  of  deductions  for 

charitable  contributions.  It  would 

require  a  taxpayer  to  allocate  a 

deduction  for  charitable  contributions 

solely  to  UnitedStates  source  gross 

income  or  solely  to  foreign  source  gross 

income  in  certain  cases.  The  required 

records  will  be  used  on  audit  to  verify 

the  United  Slates  allocation  of  these  ' 

deductions. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Rex-iew.  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents. 
500 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  7  jtal  Annual  Burden 
Hours:  500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  mformation  covered 
by  this  notice: 

An  agency  n  -.y  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  .nust  be  retained  as  long 
as  their  contents  may  become  material 
in  the  adminis^-ation  of  any  internal 
revenue  law  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26U.S.C.  6103. 

Request  for  Co.ameiits 

Comments  submitted  in  response  to 
this  notice  vnU  be  summanzed  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  includint; 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  informatujii 
technology,  and  (e)  estimates  of  c;apita! 
or  start-up  costs  and  costs  of  operation. 
maintenance,  and  purchase  of  ser\ices 
to  provide  information 

Approved,  lanuary  21,  1997, 
Garrick  R.  Shear, 

IRS  Reports  Chamr.ce  Officer 

|FR  D(K,  97-1789  Filed  1-23-97,  8.45  am) 

BILUNG  COOe  4S30-01-4J 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t)y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunients  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


THE  PRESIDENT 
3CFR 

Notice  of  January  21, 1997 

Continuation  of  Emergency  Regarding 
Terrorists  Who  Threaten  To  Disrupt  the 
Middle  East  Peace  Process 

Correction 

In  the  Notice  of  January  21, 1997,  in 

the  issue  of  January  22,  1997,  on  page 
3439,  the  issue  date  "January  23,  1997" 
appearing  in  the  heading,  should  read 
"January  22,  1997". 

BILUNG  CODE  1506-01-0 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 

[D0D6OIO.&-R] 

RIN  0720-AA29 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Clarification  of  the  CHAMPUS 
Exclusion  of  Unproven  Drugs,  Devices, 
and  Medical  Treatments  and 
Procedures 

Correction 

In  rule  document  97-101,  beginning 
on  page  625,  in  the  issue  of  Monday, 
January  6,  1997,  make  the  following 
correction: 

On  page  625,  in  the  third  column,  in 
the  DATES:  section,  "Februar>-  5,  1996" 
should  read  "February  5,  1997". 

BILUNG  CODE  1506-01-O 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  FCC 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority, 
Comments  Requested 

Correction 

In  notice  document  96-31410 
appearing  on  page  65224  in  the  issue  of 
Wednesday,  December  11,  1996  make 
the  following  correction: 

In  the  second  column, 
DATES:, "January  10,  1997"  should  read 
"February  10,  1997". 

BtLUNQ  CODE  1S06-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-145-AD;  Amendment  39- 
9881;  AD  97-01-10] 

Airworthiness  Directives;  Boeing 
Model  737-100  and  -200  Series 
Airplanes 

Correction 

In  rule  document  97-537  beginning 
on  page  2007  in  the  issue  of  Wednesday, 
January  15,  1997,  make  the  following 
correction: 

§39.13    [Corrected] 

1.  On  page  2009,  in  the  first  column, 
in  §  39.13(a)(1),  in  the  fourth  line,  "II" 
should  read  "I". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the  sixth 
line,  after  "bulletin."  add  "Or". 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  paragraph 
(2)  was  inadvertently  omitted  and 
should  read  as  printed  below: 

"(2)  Rework  the  existing  aileron 
control  transfer  mechanism,  P/N  65- 
54200-4  or  -5,  in  accordance  with 
Procedure  II  of  the  Accomplishment 
Instructions  of  the  service  bulletin  " 

BILUNQ  CODE  1SO»-01-0 


Federal  Register 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  121  and  135 

[Docket  No.  28471 ;  Amendment  No.  121- 
257, 135^] 

RIN2120-AF08 

Training  and  Qualification 
Requirements  for  Check  Ainmen  and 
Flight  Instructors 

Correction 

In  rule  document  96-14084  beginning 
on  page  3073-  .n  the  issue  of  Monday, 
June  17.  1996  make  the  follovvang 
corrections: 

PART  121-[C0RRECTED] 

§121.412    [Corrected] 

1  On  page  30742.  third  column. 
§121.412  (c)(1).  Une  six, "February  19. 
1997"  should  read  "March  19.  1997". 

§121.413    [Corrected] 

2.  On  page  30743,  first  column. 
§121.413  (a)(2).  line  eleven,  "February 
19.  1997"  should  read  "March  19, 
1997". 

§121.414    [Corrected] 

3  On  the  same  page,  third  column, 
§121.414  (a)(2),  Une  eight.   'Februar\-  19. 
1997"  should  read  "March  19,  1997" 

PART  135-[CORRECTED] 

§135.338    [Corrected] 

4.  On  page  30745,  first  column, 
§135  338  (c)(1).  hne  five.  "Februar^■  19. 
1997"  should  read  "March  19,  1997". 

§135.339    [Corrected] 

5.  On  the  same  page,  second  column, 
§135.339  (a)(2).  Hnes  ten  and  eleven, 
"February-  19,  1997"  should  read 
"March  19,  1997". 

§135.340    [Corrected] 

6.  On  the  same  page,  third  column. 
§135,340  {a)(2).  line  eleven.  "February 
19.  1997"  should  read  "March  19. 
1997" 

BILUNG  COOC  1SOS-01-ti 
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Part  II 

Department  of  the 
Interior 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  206  and  208 
RIN  1010-AC09 

Establishing  Oil  Value  for  Royalty  Due 
on  Federal  Leases,  and  on  Sale  of 
Federal  Royalty  Oil 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACDON:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  rule  will  modify  the 
valuation  procedures  for  both  arm's- 
length  and  non-arm's-length  crude  oil 
transactions,  establish  a  new  MMS  form 
for  collecting  value  differential  data. 
and  amend  the  valuation  procedure  for 
the  sale  of  Federal  royalty  oil.  These 
changes  will  decrease  reliance  on  oil 
posted  prices  and  assign  a  value  to 
crude  oil  that  better  reflects  market 
value. 

DATES:  Comments  must  be  submitted  on 
or  before  March  25,  1997. 
ADDRESSES:  Mail  written  comments, 
suggestions,  or  objections  regarding  the 
proposed  rule  to:  Minerals  Management 
Service,  Royalty  Management  Program. 
Rules  and  Procedures  Staff,  P.O.  Box 
25165.  MS  3101.  Denver,  Colorado. 
80225-0165,  courier  address  is  Building 
85,  Denver  Federal  Center.  Denver, 
Colorado  80225,  or  e:Mail  David_ 
Guzy€!smtp. mms.gov.  MMS  will 
publish  a  separate  notice  in  the  Federal 
Register  indicating  dates  and  locations 
of  public  hearings  regarding  this 
proposed  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief.  Rules  and 
Procedures  Staff,  telephone  (303)  231- 
3432.  FAX  (303)  231-3194,  e:Mail 

David Guzy@smtp.mms.gov.  Minerals 

Management  Service.  Royalty 
Management  Program.  Rules  and 
Procedures  Staff.  P.O.  Box  25165.  MS 
3101.  Denver,  Colorado.  80225-0165. 
SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  proposed  rule 
are  David  A.  Hubbard  of  RMP  and  Peter 
Schaumberg  of  the  Office  of  the 
Solicitor  in  Washington.  D.C. 

I.  Introduction 

On  December  20.  1995.  MMS 
published  an  Advance  Notice  of 
Proposed  Rulemaking  about  possible 
changes  to  the  rules  for  royalty 
valuation  of  oil  from  Federal  and  Indian 
leases  (60  FR  65610).  The  intent  was  to 
decrease  rehance  on  oil  posted  prices 
and  to  develop  valuation  rules  that 
better  reflect  market  value. 

MMS  used  various  sources  of 
information  to  develop  the  proposed 


rule.  In  addition  to  comments  received 
on  the  Advance  Notice  of  Proposed 
Rulemaking.  MMS  attended  a  number  of 
presentations  by:  crude  oil  brokers  and 
refiners,  commercial  oil  price  reporting 
services,  companies  that  market  oil 
directly,  and  private  consultants 
knowledgeable  m  crude  oil  marketing. 
MMS'  deliberations  were  aided  greatly 
by  a  wide  range  of  expert  advice. 

The  Department  of  the  Interior's 
(Department)  practice  is  to  give  the 
public  an  opportunity  to  participate  in 
the  rulemaking  process.  Anyone 
interested  may  send  written  comments, 
suggestions,  or  objections  regarding  this 
proposed  rule  to  the  location  cited  in 
the  ADDRESSES  section  of  this  preamble. 
We  will  post  public  comments  after  the 
comment  period  closes  on  the  Internet 
at  http://www.rmp.mms.gov  or  contact 
David  S.  Guzy.  Chief,  Rules  and 
Procedures  Staff,  telephone  (303)  231- 
3432,  FAX  (303)  231-3194. 

Because  of  the  different  terms  of 
Indian  leases  and  the  Federal 
government's  Indian  trust 
responsibility.  MMS  decided  to  develop 
separate  rules  for  Indian  oil  valuation. 
MMS  will  publish  those  proposed 
regulations  separately. 

Finally,  the  Department's  Royalty 
Policy  Committee  (RPC)  recommended 
that  RMP  'establish  a  study  group  to 
review  the  Federal  oil  RIK  program  and 
explore  all  options  for  improving  the 
reporting,  billing,  and  MMS 
administration  of  the  program."  The 
proposed  amendment  to  30  CFR  Part 
208  is  responsive  to  this 
recommendation. 

II.  General  Description  of  the  Proposed 
Rule 

The  proposed  rulemaking  would  add 
more  certainty  to  valuation  of  oil 
produced  from  Federal  lands  and 
eliminate  any  direct  reliance  on  posted 
prices.  It  retains  the  concept  that  for 
arm's-length  sales,  gross  proceeds 
generally  would  be  royalty  value,  but  its 
application  would  be  limited.  Because 
of  the  frequency  of  oil  exchange 
agreements,  reciprocal  deals  between 
crude  oil  buyers  and  sellers,  and  other 
factors  where  the  real  consideration  for 
the  transaction  could  be  hidden,  arm's- 
length  contract  prices  would  be  used  as 
royalty  value  only  by  producers  who  do 
not  also  purchase  crude  oil. 

MMS  expects  a  large  portion  of 
Federal  oil  production  to  be  valued  as 
if  not  sold  under  an  arm's-length 
contract  because  most  Federal  oil  is 
disposed  of  under  exchange  agreements 
or  sales  to  affiliated  refiners.  For  oil  the 
lessee  does  not  sell  under  an  arm's- 
length  contract,  but  sells  or  transfers  oil 
to  an  affiliate  who  later  sells  it  at  arm's- 


length,  this  proposal  provides  the  lessee 
the  following  options  to  value  the  oil  for 
a  2  year  period: 

(1)  the  arm's-length  resale  price 
(provided  that,  as  described  above, 
neither  the  lessee  nor  its  affiliate  also 
purchases  oil),  or 

(2)  depending  on  location  of 
production,  the  monthly  average  of  the 
New  York  Mercantile  Exchange 
(NYMEX)  or  Alaska  North  Slope  (ANS) 
prices  with  appropriate  adjustments  for 
location  and/or  quality  (hereafter 
location/quality)  differentials. 

For  all  other  non-California  or  non- 
Alaska  oil  production,  if  the  lessee  or  its 
affiliate  refines  or  otherwise  disposes  of 
the  oil  non-arm's-length,  the  lessee 
would  apply  a  monthly  average  NYMEX 
price  adjusted  for  location  and/or 
quality.  For  oil  production,  in  California 
and  Alaska,  if  the  lessee  or  its  affiliate 
refines  or  otherwise  disposes  of  the  oil 
non-arm's-length,  the  lessee  would 
apply  a  monthly  average  of  spot  prices 
for  Alaska  North  Slope  oil  delivered  in 
California,  adjusted  for  location  quality 
(For  purposes  of  the  preamble  and  the 
proposed  regulatory  changes,  oil 
produced  from  Federal  leases  in 
California  refers  to  oil  produced  from 
Federal  leases  either  onshore  or  offshore 
CaUfomia.  Oil  produced  from  Federal 
leases  in  Alaska  refers  to  oil  produced 
from  Federal  leases  either  onshore  or 
offshore  Alaska). 

Adjustments  for  location  quality 
against  the  index  values  are  limited  to 
these  components: 

(1)  A  location  and/or  quality 
differential  between  the  index  pricing 
point  (for  example,  West  Texas 
Intermediate  at  Gushing,  Oklahoma)  and 
the  appropriate  market  center  (for 
example.  Light  Louisiana  Sweet  at  St. 
James,  Louisiana,  or  Wyoming  Sweet  at 
Guernsey,  Wyoming),  calculated  as  the 
difference  between  the  average  monthly 
spot  prices  published  in  an  MMS- 
approved  publication  for  the  respective 
locations; 

(2)  A  rate  either  published  by  MMS  or 
contained  in  the  lessee's  arm's-length 
exchange  agreement  representing 
location  quality  differentials  between 
the  market  center  and  major  aggregation 
points  for  oil  from  various  sources;  and 

(3)  As  determined  under  the  existing 
allowance  rules,  the  si^tual 
transportation  costs  from  the 
aggregation  point  to  the  lease.  However, 
if  oil  flows  to  the  market  center,  the 
actual  transportation  costs  from  the 
market  center  to  the  lease. 

Calculation  of  differentials  could  vary 
if  the  lessee  takes  its  production  directly 
to  its  own  refinery  and  the  movement  in 
no  way  approximates  movement 
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through  an  aggregation  point  to  a  market 
center. 

MMS  would  calculate  and  publish  the 
rate  from  the  market  center  to  major 
aggregation  points  based  on  specific 
information  it  would  collect  on  a  new 
form:  Form  MMS-4415,  Oil  Location 
Differential  Report.  This  form  is 
attached  to  this  notice  of  proposed 
rulemaking  as  Appendix  A.  MMS 
requests  commenters  to  provide 
comments  on  this  form  according  to  the 
information  under  the  Paperwork 
Reduction  Act  in  part  IV,  Procedural 
Matters,  of  this  notice. 

MMS  may  publish  an  Interim  Final 
Rule  while  it  further  evaluates  the 
methodology  in  this  proposed  rule.  This 
approach  would  provide  the  flexibility 
to  do  a  revision  after  the  first  year 
without  a  new  rulemaking.  We  are 
asking  for  your  comments  on  this 
approach  to  implementing  the  new  oil 
valuation  regulations.  MMS  will  also 
during  the  first  six  months  after  the 
effective  date  of  this  rule  verify  that  the 
values  determined  by  this  rule  are 
repUcating  actual  market  prices. 
Comments  on  how  best  to  perform  this 
analysis  are  also  requested. 

In  the  next  section,  we  describe  the 
major  regulatory  changes  proposed  in 
this  rulemaking.  The  proposed  changes 
for  valuing  production  are  substantive. 
But  some  sections,  particularly  those 
involving  transportation  allowances, 
remain  mostly  the  same.  Also,  to  clarify 
and  simplify  the  rules,  MMS  is 
incorporating  many  changes  that  are  not 
substantive  but  are  an  effort  to 
implement  concepts  of  plain  English. 

III.  Section-by-Section  Analysis 
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30  CFR  Part  206 

MMS  proposes  to  amend  part  206, 
Subpart  C — Federal  Oil  as  described 
below.  Some  of  the  provisions  would  be 
largely  the  same  as  in  the  existing  rules, 
but  would  be  rewritten  for  clarity. 

Section  206.100    Purpose  and  Scope 

This  section's  contents  would  remam 
the  same  except  for  clarifications.  MMS 
rewrote  it  in  plain  English  to  improve 
clarity. 

Section  206.101     Definitions 

MMS  would  retain  most  of  the 
definitions  in  §  206.101.  many  of  those 
retained  were  rewritten  to  reflect  plain 
English.  New  definitions  to  support  the 
revised  valuation  procedures  are 
proposed  for:  Aggregation  point.  Crude 
oil  call.  Designee,  Exchange  agreement. 
Index  pricing,  Index  pricing  point. 
Location  differential,  Market  center, 
MMS-approved  publication,  NYMEX, 
Quality  differential,  and  Sale.  The 


definition  of  Allowance  would  be 
amended.  We  will  discuss  the  new  and 
amended  definitions  below  where  they 
appear  in  the  regulatory  text. 

The  proposed  rule  would  remove  the 
definitions  of  Marketing  affiliate.  Net- 
back  method.  Oil  shale.  Posted  pace. 
Processing.  Selling  arrangement  and  Tar 
sands  because  they  no  longer  relate  to 
how  most  crude  oil  is  marketed  and  to 
the  structure  of  the  proposed  rules.  The 
definition  of  Lessee  would  be  revised  to 
reflect  the  new  definition  in  the  Federal 
Oil  and  Gas  Royalty  Simplification  and 
Fairness  Act  of  1996  (RSFA).  H.R.  1 975. 
Public  Law  No.  104-185.  110  Stat.  1700. 
The  new  definition  of  Lessee  is:  any 
person  to  whom  the  United  States  issues 
an  oil  and  gas  lease  or  any  person  to 
whom  operating  rights  in  a  lease  have 
been  assigned.  The  definition  of  Like- 
quality  lease  products  also  would  be 
revised  under  a  new  definition  of  Like- 
quality  oil  to  support  the  new  valuation 
procedures.  We  will  discuss  this 
definition  below  where  it  appears  in  the 
regulatory  text. 

Section  206.102     How  do  I  calculate 
royalty  value  for  oil? 

This  section  would  explain  how 
lessees  must  calculate  the  value  of  oil 
production  for  royalty  purposes.  It  is  the 
principal  valuation  section  of  the 
proposed  rules. 

Tne  proposal  states  that  lessees  and 
designees,  defined  terms,  must  use  these 
valuation  provisions.  Under  the  Federal 
Oil  and  Gas  Rovaltv  Management  Act  of 
1982,  30  U.S.C.'l76l  et  seq..  as  recently 
amended  by  the  Federal  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996,  Pub  L.  104-185,  only  lessees 
are  liable  to  MMS  for  royalties.  Lessee 
includes  record  title  owners  and 
operating  rights  owners.  The  Royalty 
Simphfication  and  Fairness  Act  also 
provides  that  lessees  may  designate  a 
designee  to  report  and  pay  royalties  on 
their  behalf.  Therefore,  these  proposed 
valuation  rules  apply  to  lessees  and 
designees. 

We  propose  to  revise  this  section  to 
reflect  major  changes  in  valuing  oil  not 
sold  under  an  arm's-length  contract. 
Valuation  of  production  sold  under 
arm's-length  contracts  would  essentially 
stay  the  same,  but  the  number  of 
transactions  considered  to  be  actual 
sales  at  arm's-length  would  be  limited, 
as  explained  further  below. 

Paragraph  (a)  How  do  I  value  oil  sold 
under  an  arm's-length  sales  contract? 
Proposed  paragraph  (a)  would  replace 
existing  paragraph  fb)  and  retain  the 
concept  that  if  you  sell  oil  under  an 
arm's-length  contract,  the  royalty  value 
is  the  gross  proceeds  accruing  to  you. 
But  several  imitations  would  applv: 


First,  if  the  oil  sales  contract  doesn't 
reflect  all  actual  consideration  you 
receive  directly  or  indirectly.  MMS 
could  require  royalty  valuation  under 
the  non-arm's-length  index  pricing 
provisions  discussed  below,  or  the  total 
consideration  you  received,  whichever 
is  greater. 

Second,  if  MMS  finds  that  your  gross 
proceeds  under  the  arm's-length 
contract  don't  reflect  the  reasonable 
value  of  production  because  of 
misconduct  by  or  between  the 
contracting  parties,  or  because  you 
olherwiss  breached  your  duty  to  market 
to  the  mutual  benefit  of  yourself  and  the 
lessor,  MMS  would  require  vou  to  value 
your  oil  under  the  index  pricing 
provisions  discussed  below. 

However.  MMS  is  proposing  to  limit 
applicability  of  the  provision  allowing 
you  to  pay  royalty  based  on  your  gross 
proceeds  from  an  arm's-length  sale. 
Even  if  you  sell  at  arm's-length,  MMS 
would  require  you  to  value  vour  oil 
production  under  the  index  pricing 
provisions  discussed  below  if  vou  or 
your  affiliate  also  purchased  onv  crude 
oil  from  an  unaffiliated  third  partv  in 
the  United  States  during  the  two  years 
preceding  the  production  month.  If  your 
only  oil  purchases  were  from  vour 
affiliate,  this  provision  is  not  triggered 
However,  such  purchases  are  not  at 
arm's-length,  thus  they  cannot  be  valued 
under  this  section. 

MMS  is  proposing  this  limitation 
because  of  concerns  that  multiple 
dealings  between  the  same  participants, 
while  apparently  at  arm's-length,  may 
be  suspect  concerning  the  contractual 
price  terms.  Just  as  with  exchange 
agreements  (discussed  later),  a  producer 
may  have  less  incentive  to  capture  full 
market  value  in  its  sales  contracts  if  it 
knows  it  will  have  reciprocal  dealings 
where  it  may  be  able  to  buv  oil  at  less 
than  market  value.  SeveralMMS 
consultants  reinforced  the  notion  that  as 
long  as  the  two  parties  maintain  relative 
parity  in  value  of  oil  production  traded, 
the  absolute  contract  price  in  any 
particular  transaction  has  little  meaning. 
IvlMS  would  also  like  comments  on  an 
alternative  proposal.  Under  this 
alternative.  MMS  would  accept  your 
arms-length  contract  price  paid  bv  vour 
purchaser  or  its  affiliates  as  value  unless 
during  the  two  years  preceding  the 
production  month  you  or  your  affiliate 
bought  oil,  gas.  or  any  other  goods  or 
services  from  that  same  purchaser  .MMS 
did  not  make  this  the  principal  proposal 
because  there  was  a  concern  that  it 
would  be  too  difficult  for  a  company  to 
determine  whether  it  bought  from  the 
same  party  (or  its  affiliates)  during  the 
two  years  preceding  the  production 
month.  Commenters  should  address  the 
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alternative  proposal  and  MMSs 
concerns  about  the  difficulty  of 
application. 

Due  to  the  widespread  use  of 
exchange  agreements  and  frequent 
reciprocal  sales  among  companies — 
particularly  major  integrated  firms — 
MMS  expects  that  a  relatively  small 
volimie  of  Federal  oil  production  would 
be  valued  using  the  arm's-length  gross 
proceeds  method.  In  fact.  MMS 
considered  requiring  all  production  to 
be  valued  as  if  not  sold  at  arm's  length. 
But  the  presence  of  true  arm's-length 
sales,  especially  by  independent 
producers  with  no  reciprocal  purchases 
or  trades,  convinced  MMS  to  propose 
that  the  gross  proceeds  provision  be 
kept  for  such  circumstances 

Also,  MMS  would  state  clearly  that 
you  may  not  use  gross  proceeds  to  value 
oil  you  dispose  of  under  an  exchange 
agreement.  The  limitation  applies  even 
if  the  exchange  otherwise  is  arm's- 
length.  Therefore,  you  must  use  the 
index  pricing  provisions  to  value  the 
oil. 

An  Exchange  agreement  is  defined  in 
the  proposed  rules  as  an  agreement  by 
one  person  to  deliver  oil  to  another 
person  at  a  specified  location  in 
exchange  for  reciprocal  oil  deliveries  at 
another  location.  Such  agreements  may 
be  made  because  each  party  has  crude 
oil  production  closer  to  the  other's 
refinery  or  transportation  facilities  than 
to  its  own,  so  each  may  gain  locational 
advantages.  Exchange  agreements  may 
or  may  not  specify  prices  for  the  oil 
involved  and  frequently  specify  dollar 
amounts  reflecting  location,  quality,  or 
other  differentials.  Buy/sell  agreements, 
which  specify  prices  to  be  paid  at  each 
exchange  point  and  may  apf)ear  to  be 
two  separate  sales  within  the  same 
agreement,  are  considered  exchange 
agreements.  Transportation  agreements 
are  purely  to  accomplish  transportation. 
They  specify  a  location  differential  for 
moving  oil  from  one  point  to  the  other, 
with  redelivery  to  the  first  party  at  the 
second  exchange  point.  They  are  not 
considered  exchange  agreements. 

The  reason  MMS  would  not  accept 
the  contract  price  for  oil  subject  to  an 
exchange  agreement  is  that  the  prices 
stated  in  an  exchange  agreement  may 
not  reflect  actual  value.  For  example,  if 
the  market  value  of  oil  were  $20  per 
barrel  (bbl),  the  two  parties  to  the 
exchange  each  could  price  their  oil  at 
$18  bbl.  The  parties  can  insure  that  each 
remains  whole  by  using  a  location/ 
quality  differential  in  the  agreement. 
MMS'  consultants  also  supported  this 
view. 

Also,  this  paragraph  would  provide 
that  if  your  oil  production  is  subject  to 
a  crude  oil  call,  even  if  you  sell  it  under 


an  arm's-length  sales  contract,  you  must 
value  it  under  the  index  pricing 
provisions. 

A  Crude  oil  call  is  defined  as  the  right 
of  one  person  to  buy  all  or  part  of  a 
second  person's  oil  production  from  an 
oil  and  gas  property,  where  that  right  is 
a  condition  of  sale  or  farmout  of  that 
property  from  the  first  person  to  the 
second,  or  results  fi-om  other 
transactions  between  them.  The  price 
basis  may  be  specified  in  advance.  As 
with  multiple  dealings  between  two 
parties,  MMS  would  presume  that  the 
price  of  oil  sold  under  arms-length 
contracts  subject  to  crude  oil  calls  is 
suspect.  This  is  because  the  sale  terms 
may  be  liberal  to  the  property  buyer  in 
return  for  a  favorable  product  purchase 
price  by  the  property  seller. 

MMS  also  is  proposing  to  add  a 
paragraph  (5)  to  clarify  how  pre- 
payments made  to  reduce  or  buy  down 
the  purchase  price  of  oil  to  be  produced 
in  later  periods  would  be  treated  under 
the  gross  proceeds  provisions.  In  such  a 
circumstance,  you  must  allocate  the  pre- 
payment over  the  production  whose 
price  the  payment  reduces  and  account 
for  the  payment  as  part  of  the  proceeds 
for  that  production  when  the  production 
occurs. 

By  way  of  illustration,  assume  that 
purchaser  and  seller  agree  to  renegotiate 
a  sales  contract  and  reduce  the  price  for 
future  production  of  one  million  bbl.  As 
part  of  the  renegotiation.  Purchaser 
makes  a  payment  of  $1  million.  Seller 
would  be  required  to  attribute  one 
dollar  to  each  barrel  produced  thereafter 
and  include  the  additional  dollar  in  the 
gross  proceeds  at  the  time  each  bbl  is 
produced  until  Uie  one  million  bbl. 
threshold  is  reached. 

Paragraph  (bl  What  else  must  I  do  if 
I  value  oil  under  an  arm  s-length 
contract?  Proposed  paragraph  (b) 
includes  several  of  the  provisions  of  the 
existing  rules,  but  rewritten  and 
reordered  for  clarity.  These  provisions 
replace  part  or  all  of  current  paragraphs 
fb)(l)(i).  fb)(2),  and  (j),  and  state  that: 

(1)  You  must  be  able  to  show  that 
your  contract  is  at  arm's  length,  and  is 
a  Sale  (defined  term); 

(2)  MMS  may  require  certification  that 
the  arm's-length  contract  provisions 
include  all  consideration  to  be  paid  by 
the  buyer;  and 

(3)  Value  determined  by  contract 
terms  will  be  based  on  the  highest  price 
a  prudent  lessee  may  legally  receive.  If 
you  don't  take  proper  or  timely  action 
to  get  your  entitled  prices/benefits,  you 
must  pay  royalties  on  the  entitled 
amounts.  But  if  you  make  timely, 
reasonably  documented  application  for 
a  price  increase  or  benefit  allowed 
under  your  contract  and  the  purchaser 


refuses,  you  will  not  owe  additional 
royalties  until  or  unless  you  receive  the 
additional  monies  or  consideration. 
This  provision  would  not  permit  you  to 
avoid  royalty  obligations  where  a 
purchaser  doesn't  pay,  or  pay  timely,  for 
a  quantity  of  oil. 

Paragraph  (c)  How  do  I  value  oil  not 
sold  under  an  arm's-length  contract? 
Proposed  paragraph  (c)  would  replace 
the  ordered  benchmarks  under  existing 
paragraph  (c).  The  current  benchmarks 
rely  heavily  on  posted  and  contract 
prices.  Since  many  contract  prices  are 
tied  to  postings,  the  influence  of  posted 
prices  is  magnified.  MMS  is  proposing 
a  different  valuation  approach  because 
market  conditions  have  changed. 
Moreover,  the  widespread  use  of 
exchange  agreements  and  reciprocal 
sales  as  well  as  difficulties  with  relying 
on  posted  price,  cast  additional  doubt 
on  the  usefulness  of  many  apparent 
arm's-length  sales  prices  as  a  good 
measure  of  market  value.  Given  the 
mounting  evidence  that  posted  prices 
frequently  do  not  reflect  value  in  today's 
marketplace,  the  proposed  valuation 
standards  do  not  rely  at  all  on  postings. 
Instead,  after  consulting  various  crude 
oil  pricing  experts  and  considerable 
deliberation,  MMS  proposes  the 
following  procedures: 

Under  paragraph  {c)(l),  if  you  sell  or 
transfer  your  oil  to  an  affiliate  and  either 
the  affiliate  or  another  affiliate  disposes 
of  oil  under  an  arm's-length  sales 
contract,  you  have  a  choice  of  valuation 
methods.  The  first  choice  would  be  to 
value'it  like  an  arm's-lengths  sale  under 
paragraph  (a)  and  use  gross  proceeds  for 
your  affiliate's  arms-length  sales. 
However,  the  limitations  in  paragraph 
(a)  apply  as  well.  For  example,  if  you  or 
your  affiliate  purchased  oil  from  an 
unaffihated  third  party  in  the  United 
States  during  the  two  year  period 
preceding  the  production  month,  you 
cannot  use  the  gross  proceeds  valuation 
method. 

The  second  choice  would  be  to  use 
the  index  pricing  method  in  paragraph 
(c)(2),  which  is  the  method  that  applies 
to  all  other  non-arm  "s-length 
transactions.  We  explain  the  details  of 
that  method  below. 

When  you  make  your  election  to  use 
either  the  gross  proceeds  methods  or  the 
index  pricing  method,  you  would  be 
required  to  apply  the  same  election  to 
value  all  oil  that  is  produced  from  all 
your  Federal  leases  that  is  subject  to 
paragraph  (c)(1)  (i.e.  where  your  affiliate 
sells  the  oil  at  arm's  length).  You  may 
not  use  gross  proceeds  for  some  leases 
and  index  pricing  for  others.  This  is 
intended  to  prevent  lessees  and 
designees  from  choosing  the  method 
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that  would  be  to  their  advantage  on  a 
lease-by-lease  basis. 

The  election  to  use  gross  proceeds  or 
index  pricing  could  be  changed.  You 
may  change  your  election  on  January  1 
of  the  second  year  after  the  rule  is 
effective  and  on  January  1  of  each 
second  year  thereafter.  If  new  sales 
arrangements  are  made  during  the 
election  period  that  would  come  under 
paragraph  (c)(1)  for  valuation  purposes, 
your  existing  election  would  apply.  If 
you  had  not  previously  made  an 
election,  because  you  did  not  have  any 
production  subject  to  valuation  under 
paragraph  (c)(1),  you  could  make  the 
election  when  you  start  reporting  the 
new  sales  arrangement. 

If  neither  you  nor  your  affiliate 
disposes  of  the  oil  under  an  arm's- 
length  sales  contract,  then  you  would  be 
required  to  value  your  oil  under 
paragraph  (c)(2).  This  would  include 
situations  where  you  or  your  affiliate 
refines  or  otherwise  disposes  of  the  oil. 
It  also  would  include  all  exchange 
transactions,  even  if  the  exchange  is 
arm's  length. 

The  indiex  pricing  method  you  would 
use  under  paragraph  (c)(2)  would 
depend  upon  whether  your  leases  are  in 
California  or  Alaska.  For  leases  not  in 
California  or  Alaska,  the  royalty  value 
would  be  the  average  of  the  daily 
NYMEX  futures  settle  prices  for  the 
Domestic  Sweet  Crude  Oil  contract  for 
the  prompt  month.  The  prompt  month 
is  the  earliest  month  for  which  futures 
are  traded  on  the  first  day  of  the 
production  month.  You  would  adjust 
the  NYMEX  price  for  location/quality 
differentials  and  transportation  costs, 
which  are  addressed  later  in 
§  206.105(c). 

Attached  Appendix  B  is  an  example 
of  the  NYMEX-based  index  pricing 
method.  Assume  that  the  production 
month  is  September  1996.  The  prompt 
month  would  then  be  October  1996,  the 
prompt  month  in  effect  on  September  1. 
In  this  instance,  October  1996  oil 
futures  are  traded  on  the  NYMEX  from 
August  21,  1996.  through  September  20, 
1996.  The  average  of  the  daily  NYIVffiX 
futures  settle  prices  for  the  October  1996 
prompt  month  (determined  by  averaging 
the  daily  prices  for  8/21  to  9/20)  is 
$23.13  per  bbl.  This  price  would  be 
adjusted  for  location/quality 
differentials  and  transportation 
(discussed  later)  to  determine  the  proper 
oil  value  for  September  production. 

MMS  searched  for  inciicators  to  best 
reflect  current  market  prices  and  settled 
on  NYMEX  for  several  reasons.  It 
represents  the  price  for  a  widely  traded 
domestic  crude  oil  (West  Texas 
Intermediate  at  Cushing  Oklahoma),  and 
there  is  little  likelihood  that  any 


particular  participant  in  NYMEX  trading 
could  impact  the  price.  Also.  NYMEX 
prices  were  regarded  by  many  of  the 
experts  MMS  consulted  to  be  the  best 
available  measure  of  oil  market  value. 
The  most  difficult  problem,  as  will  be 
discussed  in  more  detail  below,  would 
be  to  make  appropriate  location  and 
quality  adjustments  when  comparing 
the  NYMEX  crude  with  the  crude 
produced.  Other  indicators  MMS 
considered  included  spot  prices  as 
tabulated  by  various  publications  and 
the  P-pIus  market.  The  P-plus  assesses 
premiums  over  posted  prices  to  reflect 
oil  market  value  on  any  given  day.  Spot 
prices  offer  the  advantage  that  they  are 
published  for  several  different  locations 
and  might  involve  somewhat  less 
difficult  location  and  quality 
adjustments.  MMS  is  proposing  NYMEX 
prices  primarily  because  they  are 
perceived  to  best  reflect  current 
domestic  crude  market  value  on  any 
given  day  and  the  minimal  likelihood 
that  any  one  party  could  influence 
them. 

MMS  also  considered  timing  of 
NYMEX  application.  Since  the  prompt 
month  changes  around  the  21st  of  any 
given  production  month,  two  different 
prompt  months  exist  during  the 
production  month.  MMS  decided  to  use 
the  prompt  month  in  effect  on  the  first 
day  of  the  production  month.  This 
would  result  in  the  current  month's 
production  being  valued  at  the  nearest 
month's  futures  price.  Although  it  is  a 
futures  price,  it  would  reflect  the 
market's  assessment  of  value  during  the 
production  month.  MMS  found  this 
preferable  to  using  a  one-month-earlier 
futures  price,  where  the  price  would 
apply  to  dehveries  in  the  production 
month  but  would  be  determined  in  an 
earher  time  period.  The  daily  closing 
NYMEX  prices  are  widely  available  in 
most  major  newspapers  and  various 
other  publications. 

MMS  requests  comments  on  each  of 
the  following,  and  any  other  related 
issues  you  may  want  to  address: 

•  Use  of  market  indicators  (indices)  to 
determine  royalty  value  under 
paragraph  (c)(2). 

•  Use  of  NYMEX  as  the  index  value, 
and  possible  alternatives,  and 

•  Selection  of  the  proper  prompt 
month. 

MMS  is  proposing  a  different 
procedure  for  California  and  Alaska 
production  largely  because  of  the 
geographical  isolation  of  these  markets. 
The  distance  from  the  mid-continent 
markets  would  lead  to  great  difficulties 
in  making  meaningful  adjustments  from 
the  NYMEX  price.  MMS  believes  that  a 
more  localized  market  indicator  would 
better  represent  royalty  value.  Several 


spot  prices  are  published  for  different 
types  of  California  crude  oil  at  different 
locations,  as  well  as  P-plus  prices.  But 
none  of  these  prices  attaches  to  large 
enough  volumes  for  MMS  to 
recommend  that  they  apply  as  royalty 
value.  The  ANS  spot  prices,  on  the  other 
hand,  represent  large  volumes  of  oil 
delivered  into  the  California  market  and 
used  as  refinery  feedstock.  Also,  several 
of  the  experts  who  gave  presentations  to 
MMS  recommended  use  of  adjusted 
ANS  spot  prices  as  the  best  indicator  of 
value  for  California  and  Alaska 
production.  You  would  adjust  these 
ANS  prices  for  location/quality 
differentials  or  transportation  costs 
under  §  206.105(c). 

Attached  as  Appendix  C  is  an 
example  of  the  index  pricing  method 
utilizing  ANS  spot  prices  for  Cahfomia 
production.  Assume  that  the  production 
month  is  September  1996  and  that 
Piatt's  Oilgram  is  an  MMS-approved 
publication.  For  the  October  1996  spot 
sales  delivery  month,  spot  sales  prices 
are  assessed  from  August  26,  1996. 
through  September  25,  1996.  The  daily 
mean  spot  price  assessments  for  the 
month  are  averaged  to  arrive  at  the  ANS 
price  basis,  in  this  case  $21.25  per  bbl. 
This  price  would  be  adjusted  for 
location/quality  differentials  and 
transportation  (discussed  later)  to 
determine  the  proper  value  for  your  oil. 

MMS  requests  comments  on  each  of 
the  following,  and  any  other  related 
issues  you  may  want  to  address: 

•  Use  of  a  different  market  indicator 
for  California  and  Alaska  than  for  the 
rest  of  the  country, 

•  Use  of  ANS  spot  prices  as  the 
indicator  of  oil  market  value,  and 

•  Possible  alternative  market 
indicators  for  California  and  Alaska 

MMS  recognizes  that  markets  change 
and  that  the  NYMEX  prices  or  the  ANS 
spot  prices  may  either  become 
unavailable  or  no  longer  represent  a 
reasonable  basis  for  royalty  value.  For 
example,  the  lifting  of  export 
restrictions  on  ANS  production  and  the 
decline  of  that  production  may 
substantially  reduce  the  impact  of  ANS 
crude  on  the  California  market. 

Under  paragraph  (c)(3).  if  MMS 
determines  that  an  index  no  longer  is 
available  or  that  it  no  longer  represents 
a  reasonable  value,  MMS  will,  by  rule, 
amend  paragraph  (c)(2)  to  establish  a 
substitute  method. 

Proposed  paragraph  (c)(4)  states  that 
MMS  periodically  would  publish  in  the 
Federal  Register  a  listing  of  MMS- 
approved  publications  for  determining 
the  appropriate  NYMEX  or  ANS  prices. 
MMS-approved  publication  is  a  defined 
term  that  would  mean  any  publication 
on  this  list  (or  those  on  the  list 
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discussed  later  for  determining  location 
differentials).  The  criteria  MMS  would 
consider  in  determining  acceptability 
would  include,  but  not  be  limited  to, 
whether  the  publications: 

•  are  frequently  used  by  buyers  and 
sellers, 

•  are  frequently  referenced  in 
purchase  or  sales  contracts, 

•  use  adequate  siu^'ey  techniques, 
including  development  of  spot  price 
estimates  based  on  daily  surveys  of 
buyers  and  sellers  of  ANS  crude  oil,  and 

•  are  independent  from  MMS,  other 
lessors,  and  lessees. 

The  first  two  criteria  reflect  the 
importance  of  publications  used  in 
ongoing  oil  marketing.  The  third  reflects 
the  importance  of  the  publication's 
survey  procedures  in  assessing  spot 
price  levels,  because  the  proposed 
CaUfomia  and  Alaska  valuation 
procedure  depends  on  ANS  spot  prices. 
The  last  factor  requires  that  the 
publication  be  unbiased  by  the  interests 
of  anyone  involved.  MMS  requests 
comments  on  specific  publications  that 
should  be  approved  for  use  in  applying 
these  rules. 

Proposed  paragraph  (c)(5)  would 
provide  that  publications  could  petition 
MMS  to  become  em  acceptable 
publication. 

Proposed  paragraph  (c)(6)  would 
provide  that  MMS  will  specify  which 
tables  in  the  publications  must  be  used 
to  determine  index  prices. 

In  addition  to  comments  on  the  inde.x- 
based  valuation  procedures  discussed 
above,  MMS  requests  specific  comments 
on  alternative  valuation  techniques 
based  on  local  market  indicators.  MMS 
believes  that  today's  oil  marketing  is 
driven  largely  by  the  NYMEX  market 
Also,  the  proposed  rules  should 
promote  certainty  for  all  involved.  But 
the  location/quality  adjustments  needed 
to  derive  lease  value  using  NYMEX 
would  involve  considerable 
administrative  effort  for  all  involved. 
MMS  requests  suggestions  on  ways  to 
value  Federal  oil  production  based  on 
market  indicators  in  the  vicinity  of  the 
lease,  with  the  following  in  mind: 

(1)  The  methods  should  not  rely  on 
posted  prices  unless  they  account  for 
the  difference  between  postings  and 
market  value. 

(2)  The  methods  must  account  for 
value  differences  related  to  quality  and 
location. 

(3)  The  methods  must  be  widely 
applicable  and  flexible  enough  to  apply 
nationwide. 

(4)  Most  importantly,  the  methods 
must  reflect  the  general  concepts  of  fair 
market  value — the  agreed-upon  cash 
price  between  willing  and 


knowledgeable  buyers  and  sellers  if 
neither  were  under  undue  pressure. 

Paragraph  (d) — What  else  must  I  do  if 
I  value  oil  under  paragraph  (cj? 
Proposed  paragraph  (d)  includes  the 
same  content  as  e.xisting  paragraph 
(e)(1),  but  rewritten  for  clarity.  We  did 
modify  the  paragraph  on  your  obligation 
to  place  oil  in  marketable  condition  at 
no  cost  to  the  Federal  Government  to 
clarify  that  it  includes  a  duty  to  market 
the  oil.  This  is  consistent  with  several 
Interior  Board  of  Land  Appeals 
decisions  construing  this  rule.  See 
Walter  Oil  and  Gas  Corporation,  111 
IBLA  260  (1989). 

Paragraph  (el — What  other  general 
responsibilities  do  I  have  under  this 
section?  Proposed  paragraphs  (e)(1), 
(e)(2),  and  (e)(3)  include  the  same 
content  as  existing  paragraphs  (i),  (d), 
and  (f).  respectively,  but  are  rewritten 
for  clarity  and  rearranged  for  a  more 
logical  grouping. 

Paragraph  If)  May  I  ask  MMS  to 
determine  value?  Proposed  paragraph  (f) 
includes  the  same  content  as  existing 
paragraph  (g),  but  is  rewritten  for 
clarity 

Paragraph  (g)  How  do  value 
redeterminations  relate  to  audit 
periods?  Proposed  paragraph  (g) 
includes  the  content  of  existing 
paragraph  (k),  but  is  rewritten  for 
clarity. 

Paragraph  (hj  Does  MMS  protect 
information  I  provide?  Proposed 
paragraph  (h)  includes  the  content  of 
existing  paragraph  (1),  but  is  rewritten 
for  clarity. 

Deletion  of  existing  paragraphs  (e)(2] 
and  (h).  MMS  proposes  to  delete 
existing  paragraph  (e)(2),  which  requires 
lessees  to  notify  MMS  if  they  determine 
value  under  existing  paragraphs  (c)(4)  or 
(c)(5).  Since  MMS  proposes  to  delete 
those  paragraphs,  paragraph  (e)(2)  no 
longer  would  apply. 

MMS  also  proposes  to  delete 
paragraph  (h),  which  says  royalty  value 
wall  not  be  less  than  the  lessee's  gross 
proceeds,  less  applicable  allowances. 
This  clause  would  have  little  meaning 
given  the  proposed  royalty  valuation 
revisions.  For  those  arm's-length 
situations  where  the  lessee  is  not 
required  to  value  its  production  at  an 
index  price,  value  would  already  be  the 
lessee's  gross  proceeds.  And  under 
either  proposed  index  valuation 
procedure — California/Alaska  or  rest-of- 
country — the  derived  value  would  be  a 
proxy  for  gross  proceeds.  MMS  requests 
specific  comments  on  deletion  of 
paragraph  (h). 

Section  206. 103     Point  of  royalty 
settlement 

This  section  would  not  be  changed. 


Section  206.104    Transportation 
allowances  and  other  adjustments — 
general 

Paragraph  (a)  What  transportation 
allowances  are  permitted  when  I  value 
production  based  on  my  gross  proceeds? 
Proposed  paragraph  (a)  is  similar  to 
paragraph  (a)  of  the  present  rule,  but 
would  apply  only  when  you  value  your 
production  based  on  gross  proceeds. 
The  proposed  paragraph  would  be 
rewritten  to  reflect  clarity. 

Paragraph  (b)  What  transportation 
allowances  and  other  adjustments  apply 
when  I  value  production  based  on  index 
pricing?  Proposed  new  paragraph  (b) 
would  state  that  if  you  value  oil  based 
on  index  pricing  (NYMEX  or  ANS  spot 
pricing)  under  Section  206.102(c)(2), 
MMS  will  allow  certain  transportation 
costs  and  other  adjustments  to  value. 
We  discuss  those  costs  and  adjustments 
below  under  §  206.105(c). 

Paragraph  (c)  Are  there  limits  on  my 
transportation  allowance?  Proposed 
paragraphs  (c)(1)  and  (c)(2)  include  the 
substance  of  existing  paragraphs  (b)(1) 
and  (b)(2)  respectively,  but  rewritten  for 
clarity  and  to  reflect  plain  English.  The 
proposed  paragraphs  also  would  specify 
the  point  where  the  50-percent-of-value 
limitation  would  be  calculated  if  you 
value  oil  based  on  index  pricing. 

Paragraph  (d)  How  must  I  allocate 
transportation  costs?  Proposed 
paragraph  (d)  is  essentially  the  same  as 
existing  paragraph  (c). 

Paragraph  (e)  What  additional 
payments  may  I  be  liable  for?  Proposed 
paragraph  (e)  is  existing  paragraph  (d) 
rewritten  for  clarity. 

Section  206.105     Determination  of 
transportation  allowances 

Paragraph  (a)  would  not  be  changed. 

Paragraph  (b)  would  be  changed  by 
deleting  paragraph  (b)(5).  The  existing 
paragraph  (b)(5)  allows  a  lessee  to  apply 
for  an  exception  from  the  requirements 
that  it  compute  actual  costs  of 
transportation  and  use  a  Federal  Energy 
Regulatory  Commission  (FERC)  or  State 
approved  tsiriffs.  MMS  believes  that  the 
use  of  actual  costs  is  fair  to  lessees  and 
that  the  existing  requirement  to  use  a 
FERC  approved  tariff  is  no  longer  a 
viable  alternative  since  FERC  ruled  that 
it  lacks  jurisdiction  to  enforce  the 
Interstate  Commerce  Act  with  respect  to 
oil  pipelines  located  wholly  on  the 
Offshore  Continental  Shelf  See  Oxy 
Pipehne,  Inc.,  61  FERC  1  61,051  (1992) 
and  Bonito  Pipe  Line  Company,  61 
FERC1  61.050  (1992). 

Paragraph  (c)  What  adjustments  and 
transportation  allowances  apply  when  I 
use  index  pricing?  Proposed  paragraph 
(c)(1)  describes  allowable  transportation 
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cost  deductions  and  mandatory 
adjustments  to  index  prices  where  you 
value  your  oil  based  on  index  pricing 
under  §  206.102(c)(2).  The  allowable 
adjustments  and  deductions  would 
reflect  the  location/quality  differentials 
and  transportation  costs  associated  with 
value  differences  between  oil  produced 
at  the  lease  and  oil  at  the  index  pricing 
point.  Although  location  differentials 
would  reflect  differences  in  value  of  oil 
at  different  locations,  they  are  not 
transportation  cost  allowances.  In  fact 
they  may  increase  a  value  rather  than 
decreasing  it  as  do  transportation 
allowances.  Quality  differentials  would 
reflect  differences  in  the  value  of  oil  due 
to  different  API  gravities,  sulfur  content, 
etc.  Location  differentials  generally  also 
encompass  quality  differentials. 
Proposed  paragraph  (c)(1)  identifies  the 
specific  adjustments  and  allowances 
that  may  apply  to  your  production. 
Proposed  paragraphs  (c)(2)  and  (c)(3) 
identify  which  of  those  adjustments  and 
allowances  would  apply  to  you  in 
f^.fferent  circumstances.  The  possible 
adjustments  and  allowances  are: 

(1)  A  location/quality  differential  to 
reflect  the  difference  in  value  between 
crude  oils  at  the  index  pricing  point  (for 
example,  West  Texas  Intermediate  at 
Gushing.  Oklahoma)  and  the 
appropriate  market  center  (for  example. 
Light  Louisiana  Sweet  at  St.  James, 
Louisiana)  (proposed  paragraph 
(c)(l)(i)).  Index  pricing  point  is  the 
physical  location  where  a  given  price 
index  such  as  NYMEX  or  ANS  spot 
prices  is  established.  For  NYMEX,  that 
location  is  Gushing.  Oklahoma.  For 
ANS.  that  location  is  either  Lrs  Angeles 
or  San  Francisco.  Market  center  would 
be  defined  as  a  major  destination  point 
for  crude  oil  sales,  refining,  or 
transshipment.  As  used  here,  market 
centers  are  locations  where  trade 
publications  provide  crude  oil  spot 
price  estimates.  The  market  center  that 
you  would  use  is  the  point  where  oil 
produced  from  your  lease  or  unit 
ordinarily  would  flow  if  not  disposed  of 
at  an  earlier  point. 

For  any  given  production  month,  the 
market  center-index  pricing  point 
location/quality  differential  would  be 
the  difference  between  the  average  spot 
prices  for  the  respective  locations  as 
published  in  an  MMS-approved 
publication.  (MMS-approved 
publications  as  used  here  are  discussed 
below.)  The  purpose  of  this  differential 
is  to  derive  a  NYMEX  price  at  the 
market  center  by  adjusting  the  NYMEX 
price  at  the  index  pricing  point  to  the 
general  quality  of  crude  typically  traded 
at  the  market  center,  and  otherwise  to 
reflect  location/quality  value  differences 
at  the  appropriate  market  center. 


Attached  as  Appendices  D  and  E  are 
examples  of  how  the  average  of  the 
daily  spot  prices  are  calculated  for  the 
index  pricing  point  (Gushing,  OK)  and 
an  OCS  market  center  (St.  James,  LA), 
respectively.  The  value  difference 
between  the  two  spot  price  averages  is 
the  location  differential  between  the 
index  pricing  point  and  the  market 
center. 

Assume  that  Piatt 's  Oilgram  is  an 
MMS-approved  publication.  For  the 
October  1996  deliver)'  month,  spot  sales 
prices  are  assessed  from  August  26, 
1996,  through  September  25,  1996.  The 
average  of  the  daily  (mean)  spot  price 
assessments  for  the  month  is  utihzed  to 
calculate  the  location  differential.  In 
this  instance,  the  average  price  for 
Gushing  is  $23.46  per  bbl.  and  the 
average  price  for  St.  James  is  $23.68  per 
bbl.  Since  the  St.  James  price  is  S.22  per 
bbl.  higher  than  the  Gushing  price,  the 
$.22  per  bbl.  would  be  added  to  the 
NYMEX-based  price  (or  a  deduction 
would  be  made  if  the  St.  James  price 
were  lower  than  the  Gushing  price). 

(2)  An  express  location/quality 
differential  under  your  arm's-length 
exchange  agreement  that  includes  a 
clearly  identifiable  location/quality 
differential  for  the  crude  oil  value 
difference  between  the  market  center 
and  the  aggregation  point  (proposed 
paragraph  {c)(l)(ii)). 

Aggregation  point  would  mean  a 
central  point  where  production  from 
various  leases  or  fields  is  aggregated  for 
shipment  to  market  centers  or 
refineries — including,  but  not  limited  to, 
blending  and  storage  facilities  and 
connections  where  pipelines  join.  The 
aggregation  point  to  which  oil  produced 
from  your  lease  or  unit  ordinarily  flows 
would  be  the  aggregation  point  involved 
in  this  differential.  In  the  many  cases 
that  MMS  expects  will  involve  such 
agreements,  the  differentia]  stated  in  the 
agreement  should  reflect  actual  value 
differences  resulting  from  differences  in 
location  and  quality  between  crude  oils 
at  the  aggregation  point  and  the 
associated  market  center. 

(3)  A  location/quality  differential  that 
MMS  would  publish  annually  that  you 
would  use  if  you  do  not  dispose  of 
production  under  an  arm's-length 
exchange  agreement  that  contains  an 
express  differential  as  described  above 
(proposed  paragraph  (c)(l)(iii)).  MMS 
would  publish  this  differential  for  each 
aggregation  point  and  an  associated 
market  center.  MMS  would  also  classif>' 
pipeline  terminations  at  refining  centers 
as  aggregation  points.  An  aggregation 
point  may  be  associated  with  more  than 
one  market  center.  As  discussed  m  more 
detail  below.  MMS  periodically  will 
publish  in  the  Federal  Register  a  list  of 


market  centers  and  associated 
aggregation  points.  The  differential 
would  represent  crude  oil  value 
differences  due  to  location  and  quality 
factors.  MMS  would  acquire  the 
information  needed  to  calculate  these 
differentials  specific  from  exchange 
agreement  data  provided  by  lessees  and 
their  affiliates  on  a  new  reporting  form 
(Form  MMS— 4415)  discussed  below 
You  would  apply  the  differential  on  a 
calendar  production  year  basis.  This 
means  you  would  apply  it  for  the 
reporting  months  of  February  through 
the  following  Januarv. 

(4)  Either  your  actual  transportation 
costs  fi^om  the  lease  to  the  aggregation 
point  as  determined  under  §  206.105 
(proposed  paragraph  (c)(l)(iv))  or  actual 
transportation  costs  from  the  lease  to  the 
market  center  (proposed  paragraph 
(c)(l)(v)).  MMS  is  not  proposing  tc 
change  the  existing  methods  to  calculate 
transportation  allowances.  The 
allowance  would  terminate  at  the 
aggregation  or  market  center  point 
whichever  is  applicable  to  your 
situation  as  part  of  the  total  adjustment 
to  derive  an  index  price  based  value  at 
the  lease. 

The  purpose  of  these  adjustments  and 
allowances  is  to  reflect  value  differences 
for  crude  oil  production  of  different 
qualities  and  at  different  locations  to 
derive  value  at  the  lease.  The  location 
differentials  between  the  index  pncing 
point  and  the  market  center,  and 
between  the  market  center  and  the 
aggregation  point,  would  not  necessanlv 
reflect  transportation  alone.  Thev  would 
represent  the  overall  market  assessment 
of  the  different    elative  values  of  similar 
crude  oil  delivered  at  different 
locations.  Only  the  actual  transportation 
costs  from  the  lease  to  the  aggregation 
point  or  market  center  would  represent 
pure  transportation  costs. 

Alternatives  for  methods  other  than 
location/quality  differentials  include 
using  index  values  with  no  location 
adjustments  to  picking  a  specific 
percentage  deduction  from  the  index 
value  to  generically  reflect  location 
differentials.  A  variation  of  the  latter 
would  be  to  develop  percentage  or 
absolute  dollar  deductions  for  different 
geographical  zones  In  addition  to 
specific  comments  on  the  proposed 
method  of  adjusting  index  values,  MMS 
requests  suggestions  on  alternative 
methods. 

Proposed  parp-^raph  (c)(2)  specifies 
which  of  the  aojustments  and 
allowances  described  above  apph  to 
you  in  various  situations  if  your  lease  ,s 
not  located  in  California  or  Alaska.  If 
you  dispose  of  your  production  under 
an  arm's-length  exchange  agreement  and 
the  agreement  has  an  express  location/ 
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quality  differential  to  reflect  the 
difference  in  value  between  the 
aggregation  point  for  your  lease  and  an 
associated  market  center,  then  vou 
would  use  three  of  the  four  possible 
adjustments  and  allowances. 
Specifically,  you  would  use  the  market 
center-index  pricing  point  location/ 
quality  differential  under  paragraph 
(c)(l)(i),  the  aggregation  point-market 
center  differential  specified  in  vour 
exchange  agreement  under  paragraph 
(c)(l)(ii),  and  the  actual  transportation 
costs  from  the  lease  to  the  aggregation 
point  under  paragraph  (c)(l)(iv). 

Attached  as  .Appendix  F  is  an 
example  of  a  NYMEX-based  royalty 
computation  for  OCS  Louisiana 
production.  The  procedures  for 
calculating  the  N'V'MEX  price  and  index 
pricing  point/market  center  location 
differential  have  been  discu.ssed  above 
and  are  illustrated  at  .Appendices  B,  D. 
and  E 

The  deduction  to  the  NYMEX-based 
pnce  for  the  location/qualitv  differential 
between  the  market  center  and 
aggregation  point  will  be  the  actual 
exchange  agreement  differential  or  an 
MMS-published  differential.  (For  the 
purposes  of  this  example.  (Appendix  F) 
we  used  S  40  per  bbl.) 

The  transportation  allowance 
deduction  from  the  NYMEX-based  price 
will  be  the  cost  of  transport  between  the 
lease  and  aggregation  point.  (For  the 
purposes  of  this  example.  (Appendix  F) 
we  used  $.90  per  bbl.). 

If  you  do  not  move  lease  production 
through  a  MMS-identified  aggregation 
point  to  a  .MMS-identified  market 
center,  but  instead  move  it  directly  to  an 
alternate  disposal  point  (for  example, 
your  own  refinery),  then  vou  would  use 
only  two  of  the  adjustments  and 
allowances.  You  would  use  the  market 
center-index  pricing  point  location/ 
quality  differential  under  paragraph 
(c)(l)(i)  and  the  actual  transportation 
costs  from  the  lease  to  the  alternate 
disposals  point  under  paragraph 
(c)(l)(iv).  In  this  event,  the  alternate 
disposal  point  is  the  aggregation  point 
for  purposes  of  that  paragraph  The 
market  center  for  purposes  of  paragraph 
(c)(l)(iv)  is  the  market  center  nearest  the 
lease  where  there  is  a  published  spot 
price  for  crude  oil  of  like  quality  to  your 
oil.  Uke-quality  oil  would  mean  oil  with 
similar  chemical,  physical,  and  legal 
characteristics.  For  example.  West  Texas 
Sour  and  Wyoming  .Sour  would  be  like- 
quality,  as  would  West  Texas 
Intermediate  and  Light  Louisiana  Sweet. 

For  example,  a  Wyoming  Sour  crude 
producer  might  transport  its  oil  directly 
to  a  refinery  in  Salt  Lake  City  without 
accessing  any  defined  aggregation 
points  or  market  centers.  In  this  case 


West  Texas  Sour  crude  at  Midland. 
Texas,  might  represent  the  crude  oil/ 
market  center  combination  nearest  to 
the  oil  produced.  The  market  center- 
index  pricing  point  location/quality 
differential  under  paragraph  (c)(l)(i) 
would  then  be  the  difference  in  the  spot 
price  between  West  Texas  Intermediate 
at  Gushing.  Oklahoma,  and  West  Te.xas 
Sour  at  Midland,  Texas  as  published  in 
an  MMS-approved  publication.  In 
addition  to  that  adjustment,  the 
producer  would  be  entitled  to  an 
allowance  for  the  actual  transportation 
costs  from  the  lease  in  Wyoming  to  Salt 
Lake  City.  MMS  has  determined  that 
this  method  is  the  best  way  to  calculate 
the  differences  in  value  between  the 
lease  and  the  index  pricing  point  due  to 
location,  quality,  and  transportation 
when  the  production  is  not  actually 
moved  to  a  market  center. 

In  all  other  situations,  you  would  use 
the  market  center-index  pricing  point 
location/qualitv  differential  (paragraph 
(c)(l)(i)).  the  MMS-published 
aggregation  point-market  center 
location/quality  differential  under 
paragraph  (c)(l)(iii),  and  the  actual 
transportation  costs  from  the  lease  to  the 
aggregation  point  (paragraph  (c)(l)(iv)). 
These  adjustments  and  allowances 
cover  all  location,  quality,  and 
transportation  differences  in  value 
between  the  lease  and  the  index  pricing 
point. 

Proposed  paragraph  (c)(3)  specifies 
which  of  the  adjustments  and 
allowances  apply  to  you  in  various 
situations  if  your  lease  is  located  in 
California  or  Alaska.  In  this  context,  the 
index  pricing  point  (where  ANS  crude 
is  delivered  in  Los  Angeles  or  San 
Francisco)  would  be  synonymous  with 
the  market  center.  The  allowable 
adjustments  would  still  be  the 
reasonable  location/quality  differentials 
and  transportation  allowances 
associated  with  value  differences 
between  production  at  the  lease  and  the 
index  pricing  point.  But  since  the  index 
pricing  point  and  market  center  would 
coincide,  there  would  be  no  differential 
applicable  between  those  two  points. 
Thus,  if  you  dispose  of  vour  production 
under  an  arm's-length  exchange 
agreement  and  the  agreement  has  an 
express  location/quality  differential  to 
reflect  the  difference  in  value  between 
the  aggregation  point  for  your  lease  and 
an  associated  market  center,  then  you 
would  use  the  aggregation  point-market 
center  differential  specified  in  vour 
exchange  agreement  under  paragraph 
(c)(l)(ii).  and  the  actual  transportation 
costs  from  the  lease  to  the  aggregation 
point  under  paragraph  (c)(l)(iv).  If  you 
move  your  oil  directly  to  a  market 
center  then  you  would  use  the  actual 


transportation  costs  from  the  lease  to  the 
market  center  under  paragraph  (c)(l)(v). 

Attached  as  Appendix  G  is  an 
example  of  an  ANS-based  royalty 
computation  for  onshore  California 
production.  The  procedure  for 
calculating  the  ANS  price  has  been 
discussed  above  and  is  illustrated  at 
Appendix  C. 

The  deduction  to  the  ANS-based  price 
for  the  location/quality  differential 
between  the  market  center  (Los  Angeles 
using  ANS  spot  prices)  and  aggregation 
point  will  be  the  actual  exchange 
agreement  differential  or  an  MMS- 
published  differential.  (For  the  purposes 
of  this  example,  (Appendix  G)  we  used 
S4.78  per  bbl.) 

The  transportation  allowance 
deduction  from  the  ANS-based  price 
will  be  the  cost  of  transport  between  the 
lease  and  aggregation  point.  (For  the 
purposes  of  this  example  (Appendix  G) 
we  used  S.20  per  bbl.) 

If  you  do  not  move  lease  production 
through  a  MMS-identified  aggregation 
point  to  a  MMS-identified  market 
center,  but  instead  move  it  directlv  to  an 
alternate  disposal  point  (for  example, 
your  own  refinery),  then  you  would  use 
the  actual  transportation  costs  from  the 
lease  to  the  alternate  disposal  point 
under  paragraph  (c)(l)(iv).  (Again,  the 
alternate  disposal  point  is  the 
aggregation  point  for  purposes  of  that 
paragraph.)  In  addition,  you  would  use 
a  location/quality  differential  calculated 
as  the  difference  between  the  average 
spot  prices  for  the  production  month  in 
a  MMS-approved  publication  at  the 
aggregation  point  nearest  the  lease  for 
which  spot  prices  for  like-quality  crude 
oil  ar^  published  and  the  published  spot 
prices  or  ANS  crude  oil  at  the  associated 
market  center/index  pricing  point.  For 
example,  for  Midway-Sunset 
production,  the  nearest  location/quality 
combination  might  be  Kern  River  crude. 
Then  the  difference  between  the  ANS 
and  Kern  River  spot  prices  as  published 
in  an  MMS-approved  publication  would 
be  the  differential.  For  leases  in 
CaUfomia  or  Alaska,  this  represents  the 
most  accurate  calculation  of  the 
differences  in  value  between  the  lease 
and  the  index  pricing  point  due  to 
location,  quality,  and  transportation 
when  the  production  is  not  actually 
moved  to  a  market  center/index  pricing 
point. 

In  all  other  situations  in  California  or 
Alaska,  you  would  use  the  MMS- 
published  aggregation  point-market 
center/index  pricing  point  location/ 
quality  differential  under  paragraph 
(c)(l)(iii),  and  the  actual  transportation 
costs  from  the  lease  to  the  aggregation 
point  (paragraph  (c)(l)(iv)).  These 
adjustments  and  allowances  cover  all 
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location,  quality,  and  transportation 
differences  in  value  between  the  lease 
and  the  index  pricing  point  for  leases  in 
Cahfomia. 

Proposed  paragraph  (c)(4)  states  that  if 
a  MMS  calculated  differential  does  not 
apply  to  a  lessee's  oil  due  to  location 
and  quality  differentials,  the  lessee  must 
request  MMS  in  writing  to  calculate  a 
location  and  quality  differential  that 
apphes  to  its  oil.  Conditions  for  an 
exception  would  include: 

(1)  The  lessee  must  dehver  to  MMS  its 
written  request  for  an  MMS  calculated 
differential  within  30  days  after  MMS 
publishes  its  annual  listing  of  location 
differentials; 

(2)  The  lessee  must  provide  clear 
evidence  demonstrating  why  the 
published  differential(s)  does  not 
adequately  reflect  its  circumstances; 

(3)  If  the  lessee  does  not  request  an 
exception  within  30  days  after  MMS 
publishes  its  aimual  listing  of  location 
differentials,  MMS  will  calculate  such  a 
differential  when  it  receives  the  lessee 
request  or  when  it  determines  that  the 
MMS-calculated  differential  does  not 
apply  to  the  lessee's  oil.  MMS  will  then 
bill  for  additional  royalties  and  interest 
due.  MMS  will  not  refund  any 
overpayments  made  due  to  failure  to 
timely  request  MMS  to  calculate  a 
differential;  and 

(4)  MMS  cannot  unilaterally  change 
any  of  its  calculated  differentials  after  it 
has  published  them  in  the  Federal 
Register. 

MMS  would  insert  paragiaph  (c)(5)  to 
note  that  it  would  periodically  publish 
a  list  of  MMS-acceptable  publications  in 
the  Federal  Register.  This  paragraph 
would  also  specify  the  criteria  for 
acceptability;  they  are  very  similar  to 
the  criteria  listed  at  206.l62(c)(5)  for 
publications  used  in  index  pricing. 

Proposed  paragraph  (c)(6)  would 
allow  any  pubUcation  to  petition  MMS 
to  add  them  to  the  list  of  acceptable 
publications. 

Proposed  paragraph  (c)(7)  would  state 
that  MMS  would  reference  the  specific 
tpbles  in  individual  pubhcations  that 
lessees  must  use  to  determine  location 
differentials. 

Proposed  paragraph  (c)(8)  states  that 
MMS  would  periodically  publish  in  the 
Federal  Register  a  hst  of  aggregation 
points  and  market  centers.  MMS  would 
monitor  market  activity  and.  if 
necessary,  add  or  modify  market  centers 
or  aggregation  points.  n6i4S  would 
consider  the  following  factors  and 
conditions  in  specifying  market  centers 
and  aggregation  points: 

(i)  Points  where  MMS-approved 
pubhcations  publish  prices  useful  for 
index  purposes; 

(ii)  Markets  served; 


(iii)  Pipehne  and  other  transportation 
linkage; 

(iv)  Input  from  industry  and  others 
knowledgeable  in  crude  oil  marketing 
and  transportation; 

(v)  Simphfication;  and 

(vi)  Other  relevant  matters. 

MMS  would  initially  consider  the 
following  as  Market  Centers: 
Gushing,  OK 
Empire.  LA 
Guernsey,  WY 

Los  Angeles/San  Francisco.  CA 
Midland,  TX 
St.  James,  LA 

Where  Gushing,  Oklahoma  is  used  as 
a  market  center,  the  index  pricing  point 
and  market  center  would  coincide.  Los 
Angeles  and  San  Francisco  are  two 
other  market  centers  that  also  represent 
index  pricing  points.  In  those  two  cases, 
there  would  be  no  differential  between 
the  index  pricing  point  and  market 
center,  Los  Angeles  and  San  Francisco 
are  listed  together  because  MMS 
believes  the  ANS  spot  price  generally  is 
identical  at  both  locations. 

Appendix  H  is  a  list  of  aggregation 
points  MMS  has  initially  selected  to 
publish  differentials  under  (3)  above. 
MMS  requests  specific  comments  on  the 
initial  list  of  market  centers  and 
aggregation  points,  including  suggested 
additions,  deletions  and  other 
modifications. 

(d)  Reporting  requirements.  MMS 
would  redesignate  existing  paragraph  (c) 
as  (d).  Existing  paragraphs  (c)(1)  and 
(c)(2)  (i),  (ii),  and  (iii)  would  otherwise 
remain  the  same.  MMS  would  delete 
paragraph  (d)(2)(iv)  consistent  with  the 
previous  change  to  delete  the  use  of 
FERC  or  State  approved  tariffs. 

(3)  What  information  must  I  pro\ide 
to  support  index  pricing  deductions, 
and  how  are  they  used?  Proposed 
paragraph  (d)(3)  would  be  added  to 
require  lessees  and  their  affiliates  to 
submit  a  new  form  to  MMS  annually. 
Proposed  Form  MMS— 4415,  Oil 
Location  Differential  Report,  would 
capture  location  differentials  in  all 
exchange  agreements  or  other  oil 
disposal  contracts.  MMS  would  use 
these  data  to  calculate  location 
differentials  between  market  centers  and 
aggregation  points.  MMS  would  pubhsh 
these  differentials  annually  for  lessees 
to  use  in  royalty  reporting.  MMS  has 
included  a  copy  of  proposed  Form 
MMS— 4415  as  Attachment  A  to  these 
proposed  regulations. 

Information  submitted  on  the  new 
form  would  cover  all  of  the  lessee's  and 
its  affihate's  crude  oil  production,  and 
not  just  information  related  to  Federal 
or  Indian  lease  production.  Reporting 
duplicate  information  would  not  be 


required  (e.g.  identical  locatignal/ 
quality  differential  between  the  same 
point).  All  Federal  and  Indian  lessees 
(or  their  affiliates  as  appropriate)  would 
initially  submit  Form  MMS— 4415  no 
later  than  two  months  after  the  effective 
date  of  this  reporting  requirement,  and 
then  by  October  31  of  the  year  this 
regulation  takes  effect  and  by  October 
31  of  each  succeeding  year.  Howe\er,  if 
October  31  of  the  year  this  regulation 
takes  effect  is  less  than  six  months  after 
the  effective  dale  of  this  reporting 
requirement,  the  second  submission  of 
the  Form  MMS-4415  would  be  by 
October  31  of  the  succeeding  year  The 
reporting  requirement  would  take  effect 
before  the  effective  date  of  the  rule 
Early  submittal  of  this  information 
would  allow  MMS  to  publish  the 
representative  r  arket  center-aggregation 
point  location  differentials  in  the 
Federal  Register  by  the  effective  date  of 
the  final  regulation.  Then  MMS  would 
publish  location  differentials  by  Ianuar%' 
31  of  all  subsequent  years  MMS  would 
publish  differentials  for  different 
qualities/grades  of  crude  oil  if  the  data 
are  sufficient  and  if  multiple 
differentials  are  appropriate  for  the  area. 
Each  year  following  the  year  this 
regulation  became  effective,  lessees 
would  use  the  new  published 
differentials  begirming  with  Ianuar\' 
production  royalties  reported  in 
February 

MMS  request?  :omments  on  Form 
MMS-4415  (See  Appendix  A), 
including: 

•  Its  layout  ai  A  information 
requested, 

•  Frequency  and  timing  of  submittal, 
frequency  and  timing  of  MMS's 
calculations  and  publication  of 
differentials,  and 

•  All  other  relevant  comments. 

Remainder  of  Section  206  105 

MMS  proposes    o  changes  to  existing 
paragraphs  (d)  an  .  (e)  except  to 
redesignate  them  as  paragraphs  (e)  and 

(f). 

In  addition  to  redesignating  paragraph 
(f)  as  (g),  MMS  proposes  to  remove  the 
reference  to  FERC  or  State  approved 
tariffs  to  be  consistent  with  the 
proposed  deletior    )f  paragraph 
206.105fb).  MMS  proposes  no  change  to 
existing  paragraph  (g)  except  to 
redesignate  it  as  paragraph  (h). 

Section  206.106  Operating  allowances, 

MMS  proposes  no  changes  to  Section 
206.106. 

Proposed  change  to  30  CFR  208  4(b)(2). 

MMS  currently  sells  RIK  crude  oil  to 
small  refiners  under  the  provisions  of  30 
CFR  208,  The  RIK  program  is  popular. 
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but  has  been  cnticized  for  several  of  its 
procedures.  Much  of  the  criticism  sterr.s 
from  the  fact  that  MMS  prices  the  crude 
oil  sold  to  small  refiners  at  the  values 
reported  by  the  entities  providing  the 
in-kind  crude  oil  (producers).  These 
values  are  reported  on  Form  MMS- 
2014,  and  are  subject  to  later 
adjustments.  This  method  is  onerous  to 
the  producers  and  creates  risk  for  the 
small  refiners. 

The  Royalty  Policy  Committee  (RPC) 
provided  three  possible  improvement 
options  for  the  oil  RIK  program,  as 
follows: 

•  Eliminate  reporting  on  the  Form 
MMS-2014; 

•  Establish  product  value  in  the  RIK 
contract;  and 

•  Bill  entitled  volumes  from  the  Form 
MMS-3160.  Monthly  Report  of 
Operations. 

The  RPC  gave  the  following  reason  for 
its  recommendations:  The  current 
method  of  administering  the  Federal  oil 
RIK  program  is  time-consuming  and 
burdensome  on  producers,  small 
refiners,  and  MMS.  The  administrative 
burden  includes  reconciling  what 
volumes  the  small  refiner  actuallv  took, 
what  value  to  assign  the  small  refiner 
volumes,  who  is  to  pay  for  what 
volumes,  and  who  owes  for  what 
volumes. 

MMS'  proposal  would  tie  RIK 
valuation  to  the  index  pricing 
provisions  of  30  CFR  206.102(c)(2). 
MMS  believes  that  changing  the  oil  RIK 
valuation  procedure  as  proposed  would 
provide  a  cornerstone  for  a  revised  oil 
RIK  program.  In  particular,  the  changes 
would  provide  certainty  in  pricing  and 
would  simplifv'  reporting  for  producers. 
However.  MMS  realizes  that  the 
proposed  change  is  significant,  and 
requests  comments  on  the  proposal.  In 
particular,  MMS  requests  comments 
from  crude  oil  producers  and  small 
refiners  as  to  the  impacts  of  the  proposal 
on  them.  In  addition.  MMS  requests 
comments  from  interested  parties  as  to 
whether  this  proposed  method  of 
valuation  would  meet  the  fair  mEU-ket 
value  definition  of  the  Outer 
Continental  Shelf  (OCS)  Lands  Act. 

IV.  Procedural  Matters 

The  Regulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibilitv  Act  (5 
U.S.C.  §601  et  seq.].  This  proposed  rule 
would  amend  regulations  governing  the 
valuation  for  royalty  purposes  of  crude 
oil  produced  from  Federal  leases.  These 
changes  would  modify  the  valuation 
methods  in  the  existing  regulations. 


Small  entities  are  encouraged  to 
comment  on  this  proposed  rule. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Department  of  the  Interior  has 
determined  and  certifies  according  to 
the  Unfunded  Mandates  Reform  Act.  2 
U.S.C.  §  1502  et  seq.,  that  this  rule  will 
not  impose  a  cost  of  $100  million  or 
more  in  any  given  year  on  local.  Tribal. 
or  State  governments,  or  the  private 
sector. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared  under 
Executive  Order  12630,  Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  12988 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  rule  meets  the  applicable 
civil  justice  reform  standards  provided 
in  Sections  3(a)  and  3(b)(2)  of  this 
Executive  Order. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  determined  this  rule  is  a  significant 
rule  under  this  Executive  Order  12866 
Section  3(f)(4).  Which  states:  "Raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order  "  The 
Department's  analysis  of  these  proposed 
revisions  to  the  oil  valuation  regulations 
indicate  these  changes  will  not  have  a 
significant  economic  effect,  as  defined 
by  Section  3(0(4)  of  this  Executive 
Order. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  which  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  section 
3507(d)  of  the  Paperwork  Reduction  Act 
of  1995.  As  part  of  our  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  MMS  invites  the  public  and 
other  Federal  agencies  to  comment  on 
any  aspect  of  the  reporting  burden. 
Submit  your  comments  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Attention  Desk  Officer  for  the 
Department  of  the  Interior,  Washington, 
D.C.  20503.  Send  copies  of  your 
comments  to:  Minerals  Management 
Service,  Royalty  Management  Program. 
Rules  and  Procedures  Staff.  P  O  Box 


25165.  MS  3101,  Denver,  Colorado, 
80225-0165:  courier  address  is: 
Building  85,  Denver  Federal  Center. 
Denver.  Colorado  80225;  e:Mail  address 
is:  David Guzy@smtp.mms.gov. 

OMB  may  make  a  decision  to  approve 
or  disapprove  this  collection  of 
information  after  30  days  from  receipt  of 
our  request.  Therefore,  your  comments 
are  best  assured  of  being  considered  by 
OMB  if  OMB  receives  them  within  that 
time  period.  However.  MMS  will 
consider  all  comments  received  during 
the  comment  period  for  this  notice  of 
proposed  rulemaking. 

The  informatio.i  collection  is  titled 
Oil  Location  Differential  Report.  Part  of 
the  valuation  of  oil  not  sold  under 
arm's-length  contracts  rely  on  price 
indices  that  lessees  may  adjust  for 
location  differences  between  the  index 
pricing  point  and  the  lease.  Federal 
lessees  and  their  affiliates  would  be 
required  to  give  MMS  information  on 
the  location  differentials  included  in 
their  various  oil  exchange  agreements 
and  sales  contracts.  From  these  data 
MMS  would  calculate  and  publish 
representative  location  differentials  for 
lessees  use  in  reporting  royalties  in 
different  areas.  This  process  would 
introduce  certainty  into  royalty 
reporting. 

Rules  establishing  the  use  of  Form 
MMS-4415  to  report  oil  location 
differentials  are  at  proposed  30  CFR 
206.105(d)(3).  Information  provided  on 
the  forms  may  be  used  by  MMS  auditors 
and  the  Valuation  and  Standards 
Division  (VSD). 

MMS  estimates  the  annual  reporting 
burden  to  be  approximately  32,000 
hours.  There  are  approximately  2,000 
royalty  payors  on  Federal  and  Indian 
leases.  The  MMS  subject  matter  experts 
estimate  that  on  average,  these  payors 
would  have  about  64  exchange 
agreements  and  sales  contracts  from 
which  data  would  need  to  be  extracted. 
This  annual  filing  as  required  by  30  CFR 
206.105(d)(3)  could  require  about  one- 
quarter  hour  per  report  to  extract  the 
data  from  individual  exchange 
agreements  and  sales  contracts.  Only  a 
minimal  recordkeeping  burden  would 
be  imposed  by  this  collection  of 
information.  Based  on  $25  per  hour,  the 
annual  industry  cost  is  estimated  to  be 
$800,000. 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  MMS 
is  providing  notice  and  otherwise 
consuhing  with  members  of  the  public 
and  affected  agencies  concerning 
collection  of  information  in  order  to 
solicit  comment  to:  (a)  evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
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of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  fd)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  Paperwork  Reduction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 

National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  a  detailed 
statement  under  section  102(2)(C)  of  the 
National  Environmental  Policv  Act  of 
1969(42  L'S.C.  §4332{2)(C))  is  not 
required. 

List  of  Subjects  in  30  CFR  Parts  206  and 
208 

Coal.  Continental  shelf,  CTeotherma) 
energy.  Government  contracts,  Indians- 
lands,  Mineral  royalties.  Natural  gas 
Petroleum.  Public  lands — mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  30, 1996. 
Bob  Armstrong, 

Assistant  Secretary — Land.  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  parts  206  and  208  are 
proposed  to  be  amended  as  follows: 

PART  206— PRODUCT  VALUATION 

1.  The  authority  citation  for  Part  206 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq  :  25  U.S.C. 
396  Pt  seq..  396a  et  seq:  2101  et  seq  .  30 
U.S.C.  181  etseq.:  351  etseq.:  1001  et  seq  . 
1701  et  seq..  31  U.S.C.  9701.;  43  U.S.C.  1301 
et  seq..  1331  et  seq..  and  1801  et  seq. 

Subpart  C— Federal  Oil 

2.  Sections  206.100  through  206.102 
are  revised  to  read  as  follows: 

§206.100    What  is  the  purpose  of  this 
subpart? 

(a)  This  subpart  applies  to  all  oil 
produced  from  Federal  oil  and  gas 
leases  onshore  and  on  the  Outer 
Continental  Shelf  (OCS).  It  explains 
how  lessees  and  designees  must 
calculate  the  value  of  production  for 


royalty  purposes  consistent  with  the 
mineral  leasing  laws,  other  applicable 
laws,  and  lease  terms. 

(h)  This  subpart  does  not  apply  in 
three  situations.  The  statute,  settlement 
agreement,  or  lease  provision  will 
govern,  if  the  regulations  in  this  subpart 
are  inconsistent  with: 

(1)  A  Federal  statute; 

(2)  A  settlement  agreement  between 
the  United  States  and  a  lessee  resulting 
from  administrative  or  judicial 
litigation;  or 

(3)  An  express  provision  of  an  oil  and 
gas  lease  subject  to  this  subpart. 

(c)  MMS  may  audit  and  adjust  all 
royalty  payments. 

§206.101     Definitions. 

The  following  definitions  apply  to 
this  subpart: 

Aggregation  point  means  a  central 
point  where  production  is  aggregated  for 
shipment  to  market  centers  or  refineries. 
It  includes,  but  is  not  limited  to, 
blending  and  storage  facilities  and 
connections  where  pipelines  join. 
Pipeline  terminations  at  refining  centers 
also  are  classified  as  aggregation  points. 
MMS  periodically  will  publish  in  the 
Federal  Register  a  list  of  aggregation 
points  and  associated  market  centers 

Area  means  a  geographic  region  at 
least  as  large  as  the  limits  of  an  oil  and/ 
or  gas  field  in  which  oil  and/or  gas  lease 
products  have  similar  quality, 
economic,  and  legal  characteristics. 

Arm  's-length  contract  means  a 
contract  or  agreement  between 
independent,  nonaffiliated  persons  with 
opposing  economic  interests  regarding 
that  contract.  Two  persons  are  affiliated 
if  one  person  controls,  is  controlled  bv. 
or  is  under  common  control  with 
another  person.  Based  on  the 
instruments  of  ownership  of  the  voting 
securities  of  an  entity,  or  oased  on  other 
forms  of  ownership:  ownership  over  50 
percent  constitutes  control:  ownership 
of  10  through  50  percent  creates  a 
presumption  of  control;  and  ownership 
of  less  than  10  percent  creates  a 
presumption  of  noncontrol.  MMS  may 
rebut  this  presumption  if  it 
demonstrates  actual  or  legal  control,  as 
through  interlocking  directorates.  MMS 
may  require  the  lessee  to  certify  the 
percentage  of  ownership  or  control. 
Aside  from  the  percentage  ownership 
criteria,  contracts  between  relatives, 
either  by  blood  or  by  marriage,  are  not 
arm's-length  contracts.  To  be  considered 
arm's-length  for  any  production  month, 
a  contract  must  satisfy  this  definition  for 
that  month,  as  well  as  when  the  contract 
was  executed , 

Audit  means  a  renew,  conducted 
under  generally  accepted  accounting 
and  auditing  standards,  of  royalty 


pavTnent  compliance  activities  of 
lessees,  designees  or  other  persons  who 
pay  royalties,  rents,  or  bonuses  on 
Federal  leases. 

BLM  means  thi  Bureau  of  Land 
Management  of  the  Department  of  the 
Interior. 

Condensate  means  liquid 
hydrocarbons  (normally  exceeding  40 
degrees  of  API  gravity)  recovered  at  the 
surface  without  processing.  Condensate 
is  the  mixture  o:  liquid  hydrocarbons 
resulting  h"om  condensation  of 
petroleum  hydrocarbons  existing 
initially  in  a  gaseous  phase  in  an 
underground  reservoir. 

Contract  means  any  oral  or  written 
agreement,  including  amendments  or 
revisions,  betwet     two  or  more  persons, 
that  is  enforceable  by  law  and  that  with 
due  consideration  creates  an  obligation. 

Crude  oil  call  means  the  right  of  one 
person  to  buy.  at  its  option,  all  or  a  part 
of  the  second  persons  oil  production 
from  an  oil  and  gas  properly.  This  right 
generally  arises  as  a  condition  of  the 
sale  or  farmout  of  that  property  from  the 
first  person  to  the  second,  or  as  a  result 
of  other  transactions  between  them.  The 
price  basis  may  be  specified  when  the 
property  is  sold  or  farmed  out 

Designee  means  the  person  the  lessee 
designates  to  report  and  pay  the  lessee's 
royalties  for  a  lease. 

Exchange  agreement  means  an 
agreement  where  one  person  agrees  to 
deliver  oil  to  another  person  at  a 
specified  location  in  exchange  for  oil 
deliveries  at  another  location  Exchange 
agreements  may  or  mav  not  specify 
prices  for  the  oil  involved.  They 
frequently  specify  dollar  amounts 
reflecting  location,  quality,  or  other 
differentials.  Exchange  agreements 
include  "buy/sell"  agreements,  which 
specify  prices  to  be  paid  at  each 
exchange  point  and  may  appear  to  be 
two  separate  sales  within  the  same 
agreement.  Exchange  agreements  do  not 
include  "transportation"  agreements, 
whose  pnncipal  purpose  is 
transportation. 

Field  means  a  geographic  region 
situated  over  one  or  more  subsurface  oil 
and  gas  reser\oirs  and  encompassing  at 
least  the  outermost  boundaries  of  all  oil 
and  gas  accumulations  known  within 
those  reser\oirs.  vertically  protected  to 
the  land  surface.  State  oil  and  gas 
regulatory  agencies  usually  name 
onshore  fields  and  designate  their 
official  boundaries  MMS  names  and 
designates  boundaries  of  OCS  fields. 

Gathering  means  the  movement  of 
lease  production  to  a  central 
accumulation  or  treatment  point  on  the 
lease,  unit,  or  comniunitized  area,  or  to 
a  central  accumulation  or  treatment 
point  off  the  lease,  unit,  or 
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communitized  area  that  BLM  or  MMS 
approves  for  onshore  and  offshore 
leases,  respectively. 

Gross  proceeds  means  the  total 
monies  and  other  consideration 
accruing  for  the  disposition  of  oil 
produced.  Gross  proceeds  includes,  but 
IS  not  limited  to  the  examples  discussed 
in  this  definition.  Gross  proceeds 
include  payments  for  services  such  as 
dehydration,  measurement,  and/or 
gathering  which  the  lessee  must  perform 
at  no  cost  to  the  Federal  Government.  It 
also  includes  the  value  of  services,  such 
as  salt  water  disposal,  that  the  producer 
normally  performs  but  that  the  buyer 
performs  on  the  producer's  behalf.  Gross 
proceeds  also  includes,  but  is  not 
limited  to,  reimbursements  for 
harboring  or  terminaling  fees.  Tax 
reimbursements  are  part  of  the  gross 
proceeds  even  though  the  Federal 
royalty  interest  may  be  e.xempt  from 
taxation.  Monies  and  all  other 
consideration  a  seller  is  contractually  or 
legally  entitled  to,  but  does  not  seek  to 
collect  through  reasonable  efforts,  are 
also  part  of  gross  proceeds. 

Index  pricing  means  using  N'^'MEX 
futures  prices  or  .Alaska  North  Slope 
(.\.NS)  crude  oil  spot  prices  for  royalty 
valuation. 

Index  pricing  point  means  the 
physical  location  where  an  index  price 
is  established  in  an  MMS-approved 
publication. 

Lease  means  any  contract,  profit-share 
arrangement,  joint  venture,  or  other 
agreement  issued  or  approved  by  the 
United  States  under  a  mineral  leasing 
law  that  authorizes  exploration  for, 
development  or  extraction  of.  or 
removal  of  oil  or  gas  products — or  the 
land  area  covered  by  that  authorization, 
whichever  the  context  requires. 

Lessee  means  any  person  to  whom  the 
United  States  issues  an  oil  and  gas  lease, 
an  assignee  of  all  or  a  part  of  the  record 
title  interest,  or  any  person  to  whom 
operating  rights  in  a  lease  have  been 
assigned. 

Uke-quality  oil  means  oil  with  similar 
chemical,  physical,  and  legal 
characteristics 

Load  oil  means  any  oil  used  in  the 
operation  of  oil  or  gas  wells  for  wellbore 
stimulation,  workover.  chemical 
treatment,  or  production  purposes.  It 
does  not  include  oil  used  at  the  surface 
to  place  lease  production  in  marketable 
::ondition. 

Location  differential  means  the  value 
difference  for  oil  at  two  different  points. 

Market  center  means  a  major  point 
MMS  recognizes  for  oil  sales,  refining, 
or  transshipment.  Market  centers 
generally  are  locations  where  MMS- 
approved  publications  publish  oil  spot 
prices. 


Marketable  condition  means  oil 
sufficiently  free  from  impurities  and 
otherwise  in  a  condition  a  purchaser 
will  accept  under  a  sales  contract 
typical  for  the  field  or  area. 

Minimum  royalty  means  that 
minimum  amount  of  annual  royaltv  the 
lessee  must  pay  as  specified  in  tiie  lease 
or  in  applicable  leasing  regi  iations. 

MMS-approved  publication  means  a 
publication  MMS  approves  for 
determining  NYf^EX  or  AiNS  prices,  or 
determining  location  differentials. 

Net  profit  share  (for  applicable 
Federal  leases)  means  the  specified 
share  of  the  net  profit  from  production 
of  oil  and  gas  as  provided  in  the 
agreement. 

Netting  means  reducing  the  reported 
sales  value  to  account  for  transportation 
instead  of  reporting  a  transportation 
allowance  as  a  separate  line  on  Form 
MMS-2014. 

ArVMEX  means  the  New  York 
Mercantile  Exchange. 

Oil  means  a  mixture  of  hydrocarbons 
that  existed  in  the  liquid  phase  in 
natural  underground  reservoirs,  remains 
liquid  at  atmospheric  pressure  after 
passing  through  surface  separating 
facilities,  and  is  marketed  or  used  as  a 
liquid.  Condensate  recovered  in  lease 
separators  or  field  facilities  is 
considered  oil. 

Outer  Continental  Shelf  IOCS)  means 
all  submerged  lands  King  seaward  and 
outside  of  the  area  of  lands  beneath 
navigable  waters  as  defined  in  Section 
2  of  the  Submerged  Lands  Act  (43 
U.S.C.  1301)  and  of  which  the  subsoil 
and  seabed  appertain  to  the  United 
States  and  are  subject  to  its  jurisdiction 
and  control. 

Person  means  any  individual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture  (when 
established  as  a  separate  entity). 

Quality  differential  means  the  value 
difference  between  two  oils  due  to 
differences  in  their  API  gravity,  sulfur 
content,  viscosity,  metals  content,  and 
other  quality  factors. 

Sale  means  a  contract  between  two 
persons  where: 

(1)  The  seller  unconditionally 
transfers  title  to  the-oil  to  the  buyer.  The 
seller  may  not  retain  any  related  rights 
such  as  the  right  to  buy  back  similar 
quantities  of  oil  from  the  buyer 
elsewhere; 

(2)  The  buyer  pays  money  or  other 
consideration  for  the  oil;  and 

(3)  The  parlies'  intent  is  for  a  sale  of 
the  oil  to  occur. 

Section  6  lease  means  an  OCS  lease 
subject  to  section  6  of  the  Outer 
Continental  Shelf  Lands  Act.  as 
amended,  43  U^.C.  1335. 


Spot  price  means  the  price  under  a 
spot  sales  contract  where: 

(1)  A  seller  agrees  to  sell  to  a  buyer 
a  specified  amount  of  oil  at  a  specified 
price  over  a  specified  period  of  short 
duration; 

(2)  No  cancellation  notice  is  required 
to  terminate  the  sales  agreement:  and 

(3)  There  is  no  obligation  or  implied 
intent  to  continue  to  sell  in  subsequent 
periods. 

Transportation  allowance  means  a 
deduction  in  determining  royalty  value 
for  the  reasonable,  actual  costs  of 
moving  oil  to  a  point  of  sale  or  delivery 
off  the  lease,  unit  area,  or  communitized 
area.  The  transportation  allowance  does 
not  include  gathering  costs. 


§206.102 
for  oil? 


How  do  I  calculate  royalty  value 


This  section  explains  how  lessees  and 
designees  must  calculate  the  value  of  oil 
production  for  royalty  purposes.  The 
value  of  oil  produced  from  leases 
subject  to  this  subpart  is  the  value 
calculated  under  this  section  less 
applicable  allowances  determined 
under  this  subpart. 

(a)  How  do  I  value  oil  sold  under  an 
arm's-length  sales  contract?  If  you  have 
an  arm's-length  contract  for  the  sale  of 
your  oil.  the  value  is  the  gross  proceeds 
accruing  to  vou. 

(1)  Paragraphs  (a)(2),  (a)(3),  (a)(4). 
(a)(5)  and  (a)(6)  of  this  section  contain 
exceptions  to  this  section. 

(2)  The  royalty  value  you  report  is 
subject  to  MMS'  monitoring,  review, 
and  audit.  MMS  may  examine  whether 
your  oil  sales  contract  reflects  the  total 
consideration  actually  transferred  either 
directly  or  indirectly  from  the  buyer  to 
you.  If  it  does  not,  then  MMS  mav 
require  that  you  value  the  oil  sold  under 
that  contract  under  paragraph  (c)(2)  of 
this  section  or  the  total  consideration, 
whichever  is  greater 

(3)(i)  MMS  will  provide  you  an 
opportunity  to  submit  written 
information  justifying  the  royalty  value, 
if  MMS  determines  that  the  value  under 
this  paragraph  (a)  does  not  reflect  the 
reasonable  value  of  the  production  due 
to  either: 

(A)  Misconduct  by  or  between  you 
and  the  other  contracting  party:  or 

(B)  Breach  of  your  duty  to  market  the 
oil  for  the  mutual  benefit  of  yourself  and 
the  lessor. 

(ii)  If  you  cannot  justifv'  the  value  to 
MMS'  satisfaction,  MMS  will  require 
that  you  value  the  oil  under  paragraph 
(c)(2)  of  this  section, 

(4)  You  may  not  use  this  paragraph  (a) 
to  value  oil  disposed  of  under  an 
exchange  agreement  or  for  production 
that  is  subject  to  crude  oil  calls.  Use 
paragraph  (c)(2)  of  this  section  to  value 
this  oil  production. 
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(5)  Your  gross  proceeds  include 
payments  made  to  reduce  or  buy  down 
the  purchase  price  of  oil  to  be  produced 
in  later  periods.  You  must  allocate  such 
payments  over  the  production  whose 
price  the  payment  reduces  eind  account 
for  the  payment  as  proceeds  for  the 
production  as  it  occurs. 

(6)  Even  if  you  have  an  arm's-length 
contract  for  the  sale  of  your  oil,  you 
must  value  your  oil  under  paragraph 
(c)(2)  of  this  section  instead  of  this 
paragraph  if  you  or  any  of  your  affiliates 
purchased  crude  oil  from  an  unaffiliated 
third  party  in  the  United  States  in  the 
2-year  period  preceding  the  production 
month. 

(h)  What  else  must  I  do  if  I  value  oil 
under  an  arm's-length  sales  contract? 
(1)  You  must  be  able  to  demonstrate  that 
your  contract  is  an  arm's-length  sales 
contract. 

(2)  MMS  may  require  you  to  certif}' 
that  your  arm's-length  contract 
provisions  include  all  of  the 
consideration  the  buyer  must  pay,  either 
directly  or  indirectly,  for  the  oil. 

(3)  You  must  base  value  on  the 
highest  price  you  can  receive  through 
legally  enforceable  claims  under  your 
contract.  If  you  fail  to  take  proper  or 
timely  action  to  receive  prices  or 
benefits  you  are  entitled  to,  you  must 
pay  royalty  at  a  value  based  upon  that 
obtainable  price  or  benefit.  If  you  make 
timely  application  for  a  price  increase  or 
benefit  allowed  under  your  Contract  but 
the  purchaser  refuses,  and  you  take 
reasonable  documented  measures  to 
force  purchaser  compliance,  you  will 
owe  no  additional  royalties  unless  or 
until  you  receive  monies  or 
consideration  resulting  from  the  price 
increase  or  additional  benefits.  This 
paragraph  (b)  will  not  permit  you  to 
avoid  your  royalty  payment  obligation 
where  a  purchaser  fails  to  pay,  pays 
only  in  part,  or  pays  late.  Any  contract 
revisions  or  amendments  that  reduce 
prices  or  benefits  to  which  you  are 
entitled  must  be  in  writing  and  signed 
by  all  parties  to  your  arm's-length 
contract. 

(c)  How  do  I  value  oil  not  sold  under 
an  arm  's-length  sales  contract?  This 
paragraph  (c)  explains  how  to  value  oil 
not  sold  under  an  arm's-length  sales 
contract,  or  any  other  oil  production 
you  may  not  value  under  paragraph  (a) 
of  this  section.  Use  the  first  of 
paragraphs  (c)(1),  (c)(2).  or  (c)(3)  of  this 
section  that  applies  to  you: 

(1)  If  you  sell  or  transfer  your  oil 
production  to  an  affiliate  and  either  that 
affiliate  or  another  affiliate  disposes  of 
the  oil  under  an  arm's-length  sales 
contract,  value  is  either: 

(i)  The  gross  proceeds  accruing  to 
your  affiliate  under  its  arm's-length 


sales  contract  using  the  same  rules  as 
paragraph  (a)  of  this  section;  or 

(ii)  The  value  according  to  paragraph 
(c)(2)  of  this  section.  If  you  elect  to  use 
this  paragraph  (c)(l)(ii)  to  value  your 
oil,  you  must  male  the  same  election  to 
value  all  oil  that  is  produced  from  all 
your  leases  and  is  subject  to  this 
paragraph  (c)(1).  You  may  not  use 
paragraph  (c)(lUi)  of  this  section  for 
some  leases  and  this  paragraph  (c)(l)(ii) 
for  other  leases.  However,  you  may 
change  your  election  on  )anuar\'  1  the 
second  year  after  the  effective  date  of 
the  final  rule  and  January  1  ever\-  2 
years  after  that. 

(2)  If  neither  you  nor  your  affiliate 
disposes  of  the  oil  under  an  arm's- 
length  sales  contract,  use  this  paragraph 
(c)(2)  to  value  the  oil: 

(i)  For  production  from  leases  not  in 
Cahfomia  or  Alaska,  value  is  the 
average  of  the  daily  N'YMEX  futures 
settle  prices  (Gushing.  Oklahoma)  for 
the  Domestic  Sweet  crude  oil  contract 
for  the  prompt  month.  The  prompt 
month  is  the  earliest  month  for  which 
futures  are  traded  on  the  first  day  of  the 
month  of  production.  You  must  adjust 
the  NYMEX  prices  for  applicable 
location  and  quality  differentials  and 
you  may  adjust  it  for  transportation 
costs  under  §  206.105(c)  of  this  subpart. 

(ii)  For  production  from  leases  in 
California  or  Alaska,  value  is  the 
average  of  the  daily  mean  Alaska  North 
Slope  (ANS)  spot  prices  for  the  month 
of  production  published  in  an  MMS- 
approved  publication  (see  paragraph 
(c)(4)  of  this  section).  You  must  adjust 
the  spot  prices  for  applicable  location 
and  quality  differentials  and  you  may 
adjust  it  for  transportation  costs  under 
§  206.105(c)  of  this  subpart. 

(3)  MMS  will  monitor  the  index 
prices  in  paragraph  (c)(2)  of  this  section. 
If  MMS  determines  that  N"V7vlEX  or  ANS 
spot  prices  are  unavailable  or  no  longer 
represent  reasonable  royalty  value. 
MMS  will,  by  rule,  amend  paragraph 
(c)(2)  of  this  section  to  establish  a 
substitute  valuation  method, 

(4)  MMS  periodically  will  pubHsh  in 
the  Federal  Register  a  list  of  acceptable 
publications  based  on  certain  criteria, 
including  but  not  limited  to: 

(i)  Publications  buyers  and  sellers 
frequently  use; 

(ii)  Publications  frequently  mentioned 
in  purchase  or  sales  contracts; 

(iii)  Publications  which  use  adequate 
survey  techniques,  including 
development  of  spot  price  estimates 
based  on  daily  surveys  of  buyers  and 
sellers  of  ANS  crude  oil;  or 

(iv)  Publications  independent  fi-om 
MMS,  other  lessors,  and  lessees. 


(5)  Any  publication  may  petition 
MMS  to  be  added  to  the  list  of 
acceptable  publications. 

(6)  MMS  will  reference  the  tables  vou 
must  use  in  the  publications  to 
determine  the  associated  index  prices. 

(d)  What  else  must  I  do  if  I  value  oil 
under  paragraph  Ic)  of  this  section?'  If 
you  determme  the  value  of  vour  oil 
production  under  paragraph  (c)  of  this 
section,  you  must  retain  all  data 
relevant  to  the  determination  of  royalty 
value.  Recordkeeping  requirements  are 
found  at  30  CFR  207.5,  MMS  may 
review  and  audit  such  data,  and  MMS 
will  direct  you  to  use  a  different  value 
if  it  determines  that  the  reported  value 
is  inconsistent  with  the  requirements  of 
this  section. 

(e)  What  other  general  responsibilities 
do  1  have  under  this  section''  (1)  You 
must  place  oil  in  marketable  condition 
and  market  the  oil  for  the  mutual  benefit 
of  the  lessee  and  the  lessor  at  no  cost  to 
the  Federal  Government  unless 
otherwise  provided  in  the  lease 
agreement  or  this  section.  If  you 
establish  value  under  this  section  as 
your  gross  proceeds,  then  you  must 
increase  value  to  the  extent  your  gross 
proceeds  are  reduced  because  the 
purchaser,  or  anv  other  person,  provides 
certain  ser\ices  you  normally  would  be 
responsible  to  perform  to  place  the  oil 
in  marketable  condition  or  to  market  the 
oil. 

(2)  If  MMS  determines  that  you  have 
not  properly  determined  value,  you 
must  pay  the  difference,  if  any.  between 
the  royalty  payments  you  made  and 
those  that  are  due  based  upon  the  \  alup 
MMS  establishes  You  must  also  pay 
interest  on  the  difference  computed 
under  30  CFR  218,54   If  you  are  entitled 
to  a  credit.  .MMS  will  provide 
instructions  for  taking  that  credit, 

(f)  May  1  ask  MMS  to  determme  value' 
You  may  ask  MMS  to  determine  value. 
Propose  a  value  determination  method 
to  MMS  and  use  that  value  for  royalty 
payments  until  MMS  issues  a  value 
determination.  You  must  submit  all 
available  data  relevant  to  your  proposal 
MMS  will  promptly  determine  the 
proper  procedure  based  upon  your 
proposal  and  any  additional  information 
MMS  deems  necessary ,  In  making  a 
value  determination,  MMS  may  use  any 
of  the  valuation  criteria  this  subpart 
authorizes.  In  its  determination  letter. 
MMS  will  tell  vou  the  penod  for  which 
the  determination  applies.  After  MMS 
issues  its  determination,  you  must  make 
any  needed  adjustments  under 
paragraph  le)(2)  of  this  section. 

(g)  How  do  value  redeterminations 
relate  to  audit  periods^  No  review, 
reconciliation,  monitoring,  or  other  like 
process  that  results  in  MMS 
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redetermining  your  oil  royalty  value 
will  be  considered  final  or  binding  on 
the  Federal  Government  until  .MMS 
formally  closes  the  audit  period. 
However,  if  MMS  directs  you  to 
compute  royalties  m  a  manner 
inconsistent  with  applicable  lease  terms 
or  regulations,  closing  of  the  audit 
period  does  not  forclose  MMS  from 
correcting  the  error  and  collecting  any 
royalties  due. 

(h)  Does  MMS  protect  information  I 
provide.'' Certain  information  vou 
submit  to  MMS  to  support  valuation 
proposals,  including  transportation 
allowances,  is  e.xempt  from  disclosure 
under  Federal  law.  MMS  will  keep 
confidential,  under  applicable  laws  and 
regulations,  any  data  you  submit  that  is 
privileged,  confidential,  or  otherwise 
e.xempt  .Ml  requests  for  information 
about  determinations  .made  under  this 
part  must  be  submitted  under  the 
Freedom  of  Information  .'\ct  regulation 
of  the  Department  of  the  Interior.  43 
CFRpart  2 

3.  Section  206.104  is  revised  to  read 
as  follows: 

§  206.104    Transportation  allowances  and 
other  adjustments — general. 

(al  What  transportation  allowances 
are  permitted  when  I  value  production 
based  on  my  gross  proceeds'  Where  you 
value  oil  under  §  206  102  of  this  subpart 
based  on  gross  proceeds  from  a  sale  at 
d  point  off  the  lease,  unit,  or 
communitized  area,  and  the  movement 
of  the  oil  is  not  gathering,  MMS  will 
allow  a  deduction  for  your  reasonable, 
actual  costs  to: 

(1)  Transport  oil  from  an  onshore 
lease  to  the  point  off  the  lease  under 
^  206.105  (a)  or  (b).  as  applicable. 
However,  for  onshore  leases,  you  may 
not  take  a  transportation  allowance  for 
transporting  oil  taken  as  Royalty-In- 
Kind  (RIK);  or 

(2)  Transport  oil  from  an  offshore 
lease  to  the  point  off  the  lease  under 

§  206.105  (a)  or  fb),  as  applicable.  For  oil 
taken  as  RIK,  you  may  take  a 
transportation  allowance  for  vour 
reasonable,  actual  costs  to  transport  that 
oil  to  the  deliverv  point  specified  in  the 
contract  between  the  RIK  oil  purchaser 
and  the  Federal  Goverrunent 

fb)  What  transportation  allowances 
and  other  adjustments  apply  when  I 
value  production  based  on  index 
pricing'!'  If  you  value  oil  under 
§  206.102(c)(2)  of  this  subpart.  MMS 
will  allow  a  deduction  for  certain  costs 
associated  with  transporting  oil  as 
provided  under  §  206.105(c). 

(c)  Are  there  limits  on  my 
transportation  allowance^  (1)  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  your  transportation  allowance 


deduction  may  not  exceed  50  percent  of 
the  value  of  the  oil  at  the  point  of  sale 
or  aggregation  point,  as  applicable,  as 
determined  under  §  206. 1 02  of  this 
subpart.  You  may  not  use  transportation 
costs  incurred  to  move  a  particular 
volume  of  production  to  reduce 
royalties  owed  on  production  on  which 
those  costs  were  not  incurred 

(2)  You  may  ask  M.MS  to  approve  a 
transportation  allowance  deduction  in 
excess  of  the  limitation  in  paragraph 
(c)(1)  of  this  section.  You  must 
demonstrate  that  the  transportation 
costs  incurred  were  reasonable,  actual, 
and  necessary.  Your  application  for 
exception  (using  Form  MMS-^393- 
Request  to  Exceed  Regulator)' 
Allowance  Limitation)  must  contain  all 
relevant  and  supporting  documentation 
necessar\'  for  MMS  to  make  a 
determination.  You  may  never  reduce 
the  royalty  value  of  any  production  to 
zero, 

(d)  Must  I  allocate  transportation 
costs?  You  must  allocate  transportation 
costs  among  all  products  produced  and 
transported  as  provided  in  §206.105  of 
this  subpart.  You  must  express 
transportation  allowances  for  oil  as 
dollars  per  barrel. 

(e)  what  additional  payments  may  I 
he  liable  for?  If  MMS  determines  that 
you  underpaid  royalties  because  you 
took  an  excessive  transportation 
allowance,  then  you  must  pay  any 
additional  royalties,  plus  interest  under 
30  CFR  218.54.  You  also  could  be 
entitled  to  a  credit  with  interest  if  you 
understated  your  transportation 
allowance.  If  you  take  a-deduction  for 
transportation  on  Form  MMS-2014  by 
improperly  netting  the  allowance 
against  the  sales  value  of  the  oil  instead 
of  reporting  the  allowance  as  a  separate 
line  item,  MMS  may  assess  you  an 
amount  under  §  206.105(d)  of  this 
subpart. 

4.  Section  206.105  is  amended  bv 
revising  the  section  heading,  removing 
paragraph  (b)(5).  by  redesignating 
paragraphs  (c)  through  (g)  as  paragraphs 
(dj  through  (h),  adding  a  new  paragraph 
(c),  and  by  revising  newly  redesignated 
paragraphs  (d)(3)  and  (g)  to  read  as 
follows: 

§  206.105    Determination  of  transportation 
allowances  and  other  adjustments. 
•         •         *         •         » 

(c)  What  adjustments  and 
transportation  allowance  apply  when  I 
use  index  pricing?  (1)  When  you  use 
index  pricing  to  calculate  the  value  of 
production,  under  §  206.102(c)(2),  you 
must  adjust  the  index  price  for  the 
reasonable  location/qualitv  differentials 
(mandatory)  and  transportation  costs 
(optional)  to  reflect  value  differences 


between  the  lease  and  the  index  pricing 
point.  The  adjustments  and 
transportation  allowances  that  might 
apply  to  your  production  are  listed  in 
paragraphs  (c)(l)(i)  through  (v)  of  this 
section.  See  paragraphs  (c)(2)  through 
(c)(3)  of  this  section  to  determine  which 
adjustments  and  transportation 
allowances  you  must  use  based  on  how 
you  dispose  of  your  production  and 
where  your  leases  are  located.  These 
adjustments  and  transportation 
allowances  are: 

(i)  A  location  differential  to  reflect  the 
difference  in  value  of  crude  oils  at  the 
index  pricing  point  and  the  appropriate 
market  center.  For  any  production 
month,  the  location  differential  is  the 
difference  between  the  average  spot 
prices  for  that  month  for  the  respective 
crude  oils  at  the  index  pricing  point  and 
at  the  market  center.  Use  MMS- 
apprnved  publications  to  determine 
average  spot  prices. 

(ii)  An  express  location/quality 
differential  under  your  arm's-length 
exchange  agreement  that  reflects  the 
difference  in  value  of  crude  oil  at  the 
aggregation  point  and  the  market  center. 

(iii)  A  location/quality  differential 
that  MMS  will  publish  annually  based 
on  data  MMS  collects  on  Form  MM S- 
4415.  MMS  will  calculate  that 
differential  using  a  volume- weighted 
average  of  the  differentials  reported  on 
Form  MMS—4415  for  the  previous 
reporting  year.  MMS  may  publish 
separate  rates  for  various  crude  oil 
qualities  that  are  identified  separately 
on  Form  MMS-4415  (e.g.  sweet  vs.  sour 
or  gravity  ranges).  MMS  will  publish 
differentials  that  reflect  both  a  location 
differential  based  on  the  market  center/ 
aggregation  point  pairs  and  a  quality 
differential  based  on  the  type  of  crude 
oil.  MMS  will  publish  these  differentials 
in  the  Federal  Register  by  the  effective 
date  of  the  final  regulation  and  bv 
January  31  of  all  subsequent  years.  You 
must  use  MMS-published  rates  on  a 
calendar  year  basis — apply  them  to 
January  through  December  production 
reported  February  through  the  following 
January. 

(iv)  Actual  transportation  costs  from 
the  aggregation  point  to  the  lease 
determined  under  this  section. 

(v)  Actual  transportation  costs  from 
the  market  center  to  the  lease 
determined  under  this  section. 

(2)  If  your  lease  is  not  located  in 
Cahfomia  or  Alaska,  use  the  applicable 
paragraph  of  paragraphs  (c)(2)(i)  through 
(iv)  of  tJhis  section  to  determine  which 
adjustments  and  transportation 
allowances  apply  to  your  production: 

(i)  If  you  dispose  of  your  production 
under  an  arm's-length  exchange 
agreement  and  that  exchange  agreement 
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has  an  express  location  differential  to 
reflect  the  difference  in  value  between 
the  aggregation  point  for  your  lease  and 
the  associated  market  center,  use 
paragraphs  (c)(l)(i),  (ii),  and  (iv)  of  this 
section  to  determine  your  adjustments 
and  transportation  allowance. 

(ii)  If  you  do  not  move  lease 
production  through  a  MMS-identified 
aggregation  point  to  a  MMS-identified 
market  center,  but  move  it  directly  to  an 
alternate  disposal  point  (for  example, 
your  own  refinery),  use  paragraphs 
(c)(1)  (i)  and  (iv)  of  this  section.  In  this 
situation,  the  market  center  for  purposes 
of  paragraph  (c)(l)(i)  of  this  section  is 
MMS-identified  market  center  nearest 
the  lease  where  there  is  a  published  spot 
price  for  crude  oil  of  like  quality  to  your 
oil.  You  must  use  the  spot  price  for  the 
like-quality  oil.  The  aggregation  point 
for  purposes  of  paragraph  (c)(l)(iv)  of 
this  section  ia  the  alternate  disposal 
point. 

(iii)  If  you  move  your  oil  directly  to 
a  MMS-identified  market  center  index 
pricing  point,  deduct  the  actual 
transportation  costs  to  that  market 
center  under  (c)(l)(v)  of  this  section. 

(iv)  In  all  other  situations,  use 
paragraphs  (c)(1)  (i),  (iii),  and  (iv)  of  this 
section. 

(3)  If  your  lease  is  located  in 
California  or  Alaska,  the  index  pricing 
point  (Los  Angeles  or  San  Francisco)  is 
the  same  as  the  market  center.  Use  the 
applicable  paragraphs  of  paragraphs 
(c)(3)  (i)  through  (iv)  of  this  section  to 
determine  which  adjustments  and 
transportation  allowances  apply  to  your 
production. 

(i)  If  you  dispose  of  your  production 
under  an  arm's-length  exchange 
agreement  and  that  agreement  has  an 
express  location  differential  to  reflect 
the  difference  in  value  between  the 
aggregation  point  for  your  lease  and  the 
associated  market  center,  use 
paragraphs  (c)(1)  (ii)  and  (iv)  of  this 
section  to  determine  your  adjustments 
and  transportation  allowances. 

(ii)  If  you  do  not  move  lease 
production  through  a  MMS-identified 
aggregation  point  to  a  MMS-identified 
market  center,  but  move  it  directly  to  an 
alternate  disposal  point  (for  example, 
your  own  refinery),  use  paragraph 
(c)(l)(iv)  of  this  section.  For  purposes  of 
paragraph  (c)(l)(iv)  of  this  section  only, 
the  aggregation  point  is  the  alternate 
disposal  point.  In  addition,  use  a 
location/quality  differential  calculated 
as  the  difference  between  the  average  of 
the  published  spot  price  for  the 
production  month  in  a  MMS-approved 
publication  at  the  aggregation  point 
nearest  the  lease  for  which  spot  prices 
for  like-quahty  crude  oil  are  published 
and  the  published  spot  prices  for  ANS 


crude  oil  at  the  associated  market 
center/index  pricing  point. 

(iii)  If  you  move  your  oil  directly  to 
a  MMS-identified  market  center,  deduct 
the  actual  transportation  costs  to  that 
market  center  under  paragraph  (c)(l)(v) 
of  this  section. 

(iv)  In  all  other  situations,  use 
paragraphs  (c)(1)  (iii)  and  (iv)  of  this 
section. 

(4)  If  an  MMS-calculated  differential 
under  paragraph  (c)(l)(iii)  of  this  section 
does  not  apply  to  your  oil.  either  due  to 
location  or  quality  differences,  you  must 
request  MMS  to  calculate  a  differential 
for  you, 

(i)  After  MMS  publishes  its  annual 
listing  of  location/quality  differentials, 
you  must  file  your  request  in  WTiting 
with  MMS  for  an  MMS-calculated 
differential. 

(ii)  You  must  provide  clear  evidence 
demonstrating  why  the  published 
differential  does  not  adequately  reflect 
your  circumstances. 

(iii)  If  you  do  not  file  a  request  for  an 
MMS-calculated  differential  within  30 
days  after  MMS  publishes  its  annual 
listing  of  location  differentials,  MMS 
will  calculate  such  a  differential  when 
it  receives  your  request  or  when  it 
discovers  that  the  MMS-calculated 
differential  under  paragraph  (c)(l)(iii)  of 
this  section  does  not  apply  to  your  oil. 
MMS  will  bill  you  for  any  additional 
royalties  and  interest  due.  MMS  will  not 
refund  any  overpa^Tnents  you  made  due 
to  your  failure  to  timely  request  MMS  to 
calculate  a  differential  for  you. 

(iv)  File  your  request  at  the  following 
address:  Minerals  Management  Service. 
Royalty  Management  Program, 
Valuation  and  Standards  Division,  P.O. 
Box  25165,  Mail  Stop  3150,  Denver,  CO 
80225-0165. 

(5)  For  the  differentials  referenced  in 
paragraphs  (c)(l)(i)  and  (c)(3)(ii)  of  this 
section,  periodically  MMS  will  publish 
in  the  Federal  Register  a  list  of 
acceptable  publications.  MMS' 
acceptance  decision  will  be  based  on 
criteria  which  include  but  are  not 
limited  to: 

(i)  Publications  buyers  and  sellers 
frequently  use; 

(ii)  Pubhcations  frequently  mentioned 
in  purchase  or  sales  contracts: 

(iii)  Pubhcations  which  use  adequate 
survey  techniques,  including 
development  of  spot  price  estimates 
based  on  daily  surveys  of  buyers  and 
sellers  of  crude  oil;  or 

(iv)  Publications  independent  from 
MMS,  other  lessors,  and  lessees. 

(6)  Any  publication  may  petition 
MMS  to  be  added  to  the  list  of 
acceptable  publications. 

(7)  MMS  will  specify  the  tables  you 
must  use  in  the  publications  to 


determine  the  associated  location 
differentials. 

(8)  Periodically,  MMS  will  publish  in 
the  Federal  Register  a  list  of  aggregation 
points  and  the  associated  market 
centers.  MMS  will  monitor  market 
activity  and,  if  necessan. ,  add  to  or 
modif\  the  list  of  market  centers  and 
aggregation  points  and  will  publish 
such  modifications  in  the  Federal 
Register.  MMS  will  consider  the 
following  factors  and  conditions  in 
specif\ing  market  centers  and 
aggregation  points: 

(i)  Points  where  MMS-approved 
publications  publish  prices  useful  for 
index  purposes: 

(ii)  Markets  ser\ed; 

(ill)  Pipehne  and  other  transportation 
linkage: 

(iv)  Input  from  industn.'  and  others 
knowledgeable  in  crude  oil  marketing 
and  transportation. 

(v)  Simplification;  and 

(vi)  Other  relevant  matters. 

(d)  Reporting  requirements — (1) 
Arm's-length  contracts. 

*  *         *         ft         • 

(3)  What  information  must  I  pro\ide 
to  support  index  pricing  adjustments, 
and  how  are  they  used'  You  must 
submit  information  on  Form  MMS— 4415 
related  to  all  your  and  your  affiliates' 
crude  oil  production,  and  not  just 
information  related  to  Federal  lease 
production.  All  Federal  lessees  (or  their 
affiliates,  as  appropriate)  must  initially 
submit  Form  MMS— 4415  no  later  than  2 
months  after  the  effective  date  of  this 
reporting  requirement,  and  then  by 
October  3 1  of  the  year  this  regulation 
takes  effect  and  by  October  31  of  each 
succeeding  year 

*  »         •         «         • 

(g)  Actual  or  theoretical  losses. 
Notwithstanding  any  other  provision  of 
this  subpart,  for  other  than  arm's-length 
contracts,  no  cost  shall  be  allowed  for 
oil  transportation  which  results  from 
payments  [either  volumetric  or  for 
value)  for  actual  or  theoretical  losses. 


PART  20&— SALE  OF  FEDERAL 
ROYALTY  OIL 

5.  The  authority  citation  for  Part  208 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301  ef  seq..  30  U.S.C. 
181  er  seq. 351  etseq..  1701  etseq  ;31  U  S.C. 
9701:43  U.SC.  1301  et  seq  .  1331  etseq  .  and 
1801  etseq 

6.  Section  208.4(b)(2)  is  revised  to 
read  as  follows: 

§  208.4    Royalty  oil  sates  to  eligible 
refiners. 


(b)' 
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(2)  Effective  with  sales  of  rovaitv  oil 
for  the  first  full  production  month  after 
the  effective  date  of  this  rule,  the  sales 
price  of  all  royalty  oil  from  onshore  and 
CXZS  leases  will  be  the  value  determined 
under  30  CFR  206.102  (c)(2).  regardless 


I;  uhi'tner  Oil  pri)tiuced  from  the  lease 
is  or  vvouhi  hf  \  aiued  for  rovalty 
purposes  on  that  basis.  MMS  will 
calculate  and  provide  that  value  to  the 
buyer.  For  royalty  oil  from  OCS  leases 
only,  the  price  will  include  associated 


transportation  costs  to  the  designated 
delivery  point,  if  applicable. 

***** 

Note:  The  following  Appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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Appendix  A  to  Pcamble  of  Oil  Valuation  Rule 


one  1010- 

PafyorName 
Address 


Oil  Location  Differential  Report 

PayaCode  [_ 


J I L 


City,  State 


2p. 


Reporting  Penod 


19 
19 


to 


1.  Contract  Party  Nanie 


2.  Contract  Type  arxj  I  D 


3.  Contract  Term 


4    Title 
Transfer 
Location 


5   Volume 
Terms 


6    Crude 
Quahty 


Pnang 
Terms 


8.  Quality 
Ad;usfrT»nts 


MMS  Payor  Code  (if  available)  |_ 


J I I L 


DBuy/SeR,    D  Non-Cash  Exchange.  O  Sale  sut3)ect  to  balarong. 
Contract  Number 


Effective  Date: 
Initial  Terni 


/ 


(MM/DtVYY) 


.(Months) 


Exptrabon  Terms     D  monttvto-month  extensions,    D  fixed  durabon 


Oil  You  Sold  or  Transferred 


a  MMS  Lease  Number 

I     I     ■     IH     ■ 

D  MarVet  Center 


J I I L 


D  Aggregation  Pant . 
D  Other 


Cost  of  transporting  from  lease  to  title 

transfer  potnt $/bt)l    Oesaibe  cost 


a  All  Available  L 

D  Fixed  ( 


.Est  B/D) 


.  Fixed  B/D) 


API  Gravity 

Sulfur  Content 


API 
% 


a  Po«ted  Price 

Posting  Company  Name(s) 


Poster's  Crude  Type/Destgnabon 

Premium/Deduct  to  Postina 
a  Formula  Price  (Describe) 

S/BBL 

D  Fixed  Price 

$BBL 

o  Othtr  (D«Krib«) 

API  Gravity  Adjustments 
O  No  Deductions 

O  Deemed "API. 

O  Actual 'API, 


VBBL 


S/BBL 


Sulfur  or  other  Quality  Adjustments 

Descnpbon 

Adjustments VBBL 


Oil  You  Received 


0  MMS  Lease  Number 

1  I     I     |-L_L_ 

D  Market  Center 


J I I L 


J-U 


D  Aggregation  Point 
DOther 


Cost  of  transporting  from  (ease  to  OtJe 


transfer  point . 


Vbbl    Descnbecost 


D  All  Available  L 

D  Fixed  ( 


.Est  B/D) 


.  Fixed  B/D) 


API  Gravity  

Sulfur  Content 


API 
% 


□  Posted  Price 

Posting  Company  Name(s) 


Poster's  Crude  Typ^Designation 


Premium/Deduct  to  Posting  _ 
O  Formula  Price  (Descrtoe) 


V66L 


O  Fixed  Price   

o  Other  (P«crlb«) 


SBBL 


API  Gravity  Adjustments 
D  No  Deductions 

D  Deemed 'API 

a  Actual 


VB8L 


■API 


VBBL 


Sulfur  or  other  Quality  Adjustrrients 

Descnpbon  

Adjustments  $/B8L 


Have  you  received  any  other  cortsideratidh,  in  any  form,  for  ttw  sate  or  purchase  of  this  crude  oil.  eittter  at  this  location  or  at  any 
other  location?  (DYee.       DNo).  If  Yee,  Expialn:  ^ 


Authorized  Signature . 

FonnMMS-M1S(12/W) 


and  Dete 
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Instructions  for  Completing  Form  MMS- 
4415  Oil  Location  Difiierential  Report 

This  form's  purpose  is  to  collect  value 
differentia!  data  for  exchanged  oil,  whether 
the  exchange  takes  place  at  the  lease  or 
downstream  of  the  lease.  These  differentials 
may  be  related  to  quality,  volume,  or 
location.  MMS  will  use  this  information  to 
value  Federal  oil— see  30  CFR  206  105(d)(3). 
For  each  contract  where  oil  is  exchanged 
between  non-affiliated  parties,  fill  out  the 
requested  information  on  a  separate  Form 
MMS— 4415  Attach  additional  sheets  if 
necessary.  Do  not  include  production  subject 
to  call  rights  where  another  party  has  the 
right  to  purchase  oil  at  some  redefined  price 
basis  or  to  match  other  purchase  offers. 

Company  (Payor)  Information 

Fill  out  your  company  name  (whether 
lessee  or  affiliate),  address,  and  zip  code.  If 
additional  forms  are  needed  to  provide  the 
required  information,  the  address  may  be 
omitted  from  subsequent  forms  provided  that 
the  cover  form  containing  the  address  is 
attached. 

Write  in  your  MMS  payor  code  on  each 
form  submitted. 

Write  in  the  reporting  period  this  form 
covers. 

1.  Contract  Party  Name:  Write  the  name  of 
the  party  you  contracted  with  to  transfer  your 
oil.  If  that  party  has  an  MMS  payor  code, 
write  it  in  the  space  provided  (if  known). 

2.  Contract  Type:  Check  the  appropriate 
box  to  indicate  the  contract  type.  [Buy/Sell 
is  an  exchange  where  monetary  value  is 
assigned  to  settle  both  transactions  in  the 
exchange.  Non-Cash  Exchange  is  a 
transaction  where  no  monetary  value  is 
assigned  to  either  transaction  in  the 
exchange;  instead,  a  dollar  amount  is 
assigned  to  the  difference  between  the  two 
values.  Sales  Subject  to  Balancing  are 
transactions  tied  to  an  overall  exchange 
agreement  (either  expressed  or  implied) 
where  volumes  purchased  and  sold  by  each 
party  are  in  balance  1  Also,  fill  in  the 
Contract  Number  that  would  allow  a  third 
party  to  clearly  identity  the  document. 

3  Contract  Term:  Fill  in  the  date  the 
contract  started  and  its  initial  term  in 
months.  Check  the  expiration  term  that 
applies. 

4  Title  Transfer  Location:  Check  the 
appropriate  box  to  indicate  where  vou 
transferred  title  to  your  oil  and  where  you 
took  title  to  oil  you  received  under  the 
exchange.  If  title  transferred  at  an  MMS  lease, 
write  in  the  10-dtgit  MMS  lease  number  If 
the  contract  applies  to  production  from 
multiple  Federal  leases,  attach  a  separate 
sheet  identifying  them.  Otherwise,  check  the 
appropriate  box  and  enter  the  location  that 
title  transferred. 

Fill  in  the  cost  (S/barrel)  of  transporting  oil 
you  produced  from  the  production  location 
to  the  point  where  title  transfers  If  the 
contract  so  specifies  (or  this  information  is 
known  to  you)  fill  in  this  information  for  oil 
you  receive  or  sell.  Describe  the  terms  (i.e. 
starting  location,  ending  location)  involved 
in  the  transportation  of  the  oil.  Use  MMS 
aggregation  points  (if  available)  or  State, 
Section/Township/Range  if  not  an  MMS 
38grega''o°  point  Where  oil  traverses  more 


than  one  aggregation  point  be  sure  to  include 
all  segments  of  the  transportation  route.  Do 
not  include  the  cost  of  gathering.  Attach  a 
separate  sheet,  if  needed,  to  adequately 
describe  the  transportation. 

5.  Volume  Terms:  Fill  in  the  volume  in 
barrels  per  day  of  oil  sold  or  transferred.  If 
the  contract  states  that  all  available  oil  will 
be  purchased,  write  in  the  estimated  barrels 
per  day  of  oil  (sold/received).  Otherwise, 
write  in  the  fixed  volume  (sold/received) 
specified  in  the  contract. 

6.  Crude  Quality:  Fill  in  the  API  Gravity  of 
the  oil  you  sold  and  the  oil  you  received  to 
the  nearest  tenth  of  a  degree.  Fill  in  the 
Sulfur  Content  of  the  oil  you  sold  or 
transferred  to  the  nearest  tenth  of  a  percent. 

7.  Pricing  Terms: 

Posted  Price  Basis:  If  the  contract 
references  a  posted  price,  write  in  the 
name(s)  of  the  company  or  companies 
posting(s)  and  the  crude  oil  referenced  in  the 
posting(s).  List  any  premium  (+)  or  deduction 
(  -  )  to  the  referenced  price(s). 

Formula  Price:  If  the  contract  uses  a 
formula  to  determine  price,  completely 
describe  the  method  used. 

Fixed  Price:  If  the  price  is  set  through  the 
duration  of  the  contract,  list  the  price  per 
barrei: 

Other:  Fully  describe  the  method  used  if  it 
is  not  covered  under  any  of  the  at>ove  pricing 
provisions. 

8.  Quality  Adjustments: 

API  Gravity:  Check  the  appropriate  box.  If 
the  gravity  is  deemed,  write  the  deemed  API 
gravity  to  the  nearest  tenth  of  a  degree  and 
any  corresponding  price  adjustment  from  the 
contract.  If  an  actual  reference  gravity  is  used 
to  make  an  adjustment,  write  the  gravity  to 
the  nearest  tenth  of  a  degree  and  the 
corresponding  price  adjustment  from  the 
contract. 

Sulfur  or  Other  Adjustment:  Write  any 
other  adjustment(s)  specified  in  the  contract 
and  the  S/t>arrel  adjustment(s). 

The  Paperwork  Reduction  Act  of  1995 
requires  us  to  inform  you  of  the  following:  (a) 
this  information  is  t)eing  collected  to  aid  the 
Minerals  Management  Service  in  its  efforts  at 
determining  a  fair  value  of  oil  for  royalty 
calculation  purposes  from  which  location 
differentials  can  be  calculated  and  published 
for  lessees'  use  in  reporting  loyalties;  (b)  the 
burden  to  complete  this  report  is  estimated 
at  one-quarier  hour;  (c)  comments  on  the 
accuracy  of  this  burden  estimate  or 
suggestions  on  reducing  this  burden  should 
be  directed  to  the  ICCO.  MS  2053.  MMS,  381 
Elden  Street,  Herndon,  VA  20170-^817;  (d) 
this  collection  of  information  is  mandatory 
and  responses  are  considered  proprietary  (5 
L'.S.C.  552);  and  (e)  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  currently 
valid  0MB  control  number 

Appendix  B  to  Preamble  of  Oil 
Valuation  Rule 

NYMEX  Index  Price  Basis. 
Non-California  Oil  Production, 
September  1996  Production  and  Sale. 


NYMEX  trade  date 

NYMEX 

delivery 

(Prorrpt) 

rronth 

NYMEX 
daily 
close 

Aug-21-96  

Oct. 

1996 

S21.72 

Aug-22-96  

Oct. 

1996 

22.30 

Aug-23-96  

Oct  1996 

21.96 

Aug-26-96  

Oct, 

1996 

21.62 

Aug-27-96  

Oct. 

1996 

21.56 

Aug-2&-96  

Oct. 

1996 

21.71 

Aug-29-96  

Oct. 

1996 

22.15 

Aijg-30-96 

Oct. 

1996 

22.25 

Sept-03-96 

Oct. 

1996 

23.40 

Sept-04-96 

Oct. 

1996 

23.24 

Sept-05-96 

Oct. 

1996 

23.44 

Sept-06-96 

Oct. 

1996 

23.85 

Sept-09-96 

Oct. 

1996 

23.73 

Sept-10-96 

Oct. 

1996 

24.12 

Sept-11-96 

Oct. 

1996 

24.75 

Sept-12-96 

Oct. 

1996 

25.00 

Sept-13-96 

Oct. 

1996 

24.51 

Sept-16-96 

Oct. 

1996 

23.19 

Sept-17-96 

Oct. 

1996 

23.31 

Sept-18-96 

Oct. 

1996 

23.89 

Sept-19-96 

Oct. 

1996 

23.54 

Sept-20-96  , 

Oct. 

1996 

23.63 

NYMEX  Average  Price  for  September  1996 
Prod.— S23.13. 

Appendix  C  to  Preamble  of  Oil 
Valuation  Rule 

ANS  Spot  Index  Price  Basis,  California  Oil 
Production.  September  1996  Production  and 
Sale. 


ANS  spot  trade  date 

ANS  spot 

delivery 

month 

Final 

ANS  spot 

assess. 

(mean) 

AU9-26-96  

Oct.  1996 

$19.55 

Aug-27-96  

Oct.  1996 

19.49 

Aug-28-96  

Oct.  1996 

19.68 

AU9-29-96  

Oct.  1996 

20.16 

Aug-30-96  

Oct.  1996 

20.23 

Sept-Oa-96  

Oct.  1996 

21.43 

Sept-04-96 

Oct.  1996 

21.19 

Sept-05-96 

Oct.  1996 

21.39 

Sept-06-96 

Oct.  1996 

2T.70 

Sept-09-96 

Oct.  1996 

21.57 

Sept-10-96 

Oct.  1996 

21.95 

Sept-11-96 

Oct.  1996 

22.45 

Sept-12-96 

Oct.  1996 

22.88 

Sept-13-96 

Oct.  1996 

22.21 

Sept-16-96 

Oct.  1996 

20.85 

Sepf-17-96 

Oct.  1996 

20  99 

Sept-1&-96 

Oct.  1996 

21.54 

Sept-19-96 

Oct.  1996 

21.24 

Sept~20-96 

Oct.  1996 

21.42 

Sept-23-96 

Oct.  1996 

21.55 

Sept-24-96 

Oct.  1996 

21.81 

Sept-25-96 

Oct.  1996 

22.16 

ANS  Average  Spot  Price  for  September 
1996  Prod. —S21. 25. 

Appendix  D  to  Preamble  of  Oil 
Valuation  Rule 

WTI  Spot  Price,  Market  Center  Gushing. 
OK.  September  1996  Production  and  Sale. 
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S21.72 
22.30 

21.96 
21.62 
21.56 
21.71 
22.15 
22.25 
23.40 
23.24 
23.44 
23.85 
23.73 
24.12 
24.75 
25.00 
24.51 
23.19 
23.31 
23.89 
23.54 
23.63 


Gushing  WTI  spot 
trade  date 


AU9-26-96  . 

Aug-27-96  . 

AU9-28-96  . 

Aug-29-96  . 

AU9-30-96  . 

Sept-03-96 

Sept-04-96 

Sept-05-96 

Sept-06-96 

Sept-09-96 

Sept-10-96 

Sept-11-96 

Sept-12-96 

Sept-13-96 

Sept-16-96 

Sept- 17-96 

Sept- 18-96 

Sept-19-96 

Sept-20-96 

Sept-23-96 

Sept-24-96 

Sept-2&-96 


Gushing 

WTI  spot 

delivery 

month 


Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct  1996 
Oct.  1996 
Oct  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 


Final 

cushing 

WTI  spot 

assess. 

(mean) 


S21.60 
21.54 
21.73 
2221 
22.28 
23.48 
23.24 
23.44 
23.85 
23.72 
24.10 
24.70 
25.15 
24.51 
23.15 
23.29 
23.84 
23.54 
23.72 
23.85 
24.50 
24.71 


Cushing  WTI  Avg  Spot  Price  for  September 
1996— $23.46. 

Appendix  E  to  Preamble  of  Oil 
Valuation  Rule 

Light  Louisiana  Sweet  (LLS)  Spwt  Price, 
Market  Center:  St.  James.  LA,  September 
1996  Production  and  Sale. 


LLS  spot  trade  date 


LLS  spot 

delivery 

month 


Final  LLS 
spot  as- 
sess. 

(mean) 


Au^26-96  . 

AU9-27-96  . 

AU9-2&-96  . 

AU9-29-96  . 

Au^-30-96  . 

Sept-03-96 

Sept-04-96 

Sept-05-96 

Sept-06-96 

Sept-09-96 

Sei3t-10-96 

S^pt-1 1-96 

Sept-12-96 

Sept-13-96 


Oct.  1996 
Oct.  1996 
Oct  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 
Oct.  1996 


S21.88 
21.84 
22.01 
22.51 
22.57 
23.82 
23.55 
23.79 
24.22 
24.10 
24.47 
25,06 
25.48 
24,82 


LLS  spot  trade  date 


Sept-16-96 
Sept-17-96 
Sept-18-96 
Sept-19-96 
Sept-20-96 
Sept-23-96 
Sepl-24-96 
Sept-25-96 


LLS  spot 

delrvery 

month 


Final  LLS 
spot  as- 
sess. 

(mean) 


Oct.  1996 

23.42 

Oct.  1996 

23.57 

Oct.  1996 

24.06 

Oa.  1996 

23.50 

Oct  1996 

23,67 

Oct.  1996 

23,66 

Oct.  1996 

2429 

Oct.  1996 

24.61 

NYMEX  Average  Close  Price 

Cushing/Market  Center  Location  Differential: 

WTI  Cushing  Average  Spot  Price  

St.  James  Average  SfXJt  Price  

St.  James  over  (under)  WTI  Cushing  

Market  Onter/ Aggregation  Point  Location  and  Quality  Differential  (Exchange  Agreement): 

Transportation  and  Quality  Differential  from  OCS  Aggregation  Point  to  St,  James 

■Transportation  Allowance: 

Transportation  costs  from  OCS  lease  to  .Aggregation  Point  

Royalty  Value  per  barrel  


St,  lames  LLS  Avg  Spot  f*rice  for 
September  1996— $23.68, 

Appendix  F  to  Preamble  of  Oil 
Valuation  Rule 

NYMEX-based  Oil  Royaltv  Computation, 
Non-California  Oil  Production.  OCS- 
Louisiana,  Market  Center  St  James.  LA. 
September  1996  Production  and  Sale 


S23  13 

.22 

(40) 

(  90) 
22,05 


523,46 
23.68 


$19.55 

19.49 

19.68 

20.16 

20.23 

21.43 

21.19 

21.39 

2t.70 

21.57 

21.95 

22.45 

22.88 

2221 

20.85 

20.99 

21.54 

21.24 

21.42 

21.55 

21.81 

22.16 

Appendix  G  to  Preamble  of  Oil 
Valuation  Rule 

ANS-based  Oil  Royalty  Computation. 
California  Oil  Production,  Onshore 


California:  Midway-Sunset.  Market  Center: 
Los  Angeles.  CA.  September  1996  Production 
and  Sale. 


ANS  j\verage  Spot  Price  

ANS/Aggregation  Point  Location  and  Quality  Differential  (Exchange  Agreement] 

Transportation  and  Quality  Differential  from  Onshore  Aggregation  Point — Midway-Sunset  to  Los  Angeies 
Transportation  Allowance 

Transportation  costs  from  CA  lease  to  Aggregation  Point — Midway-Sunset  

Royalty  Value  per  barrel  


AL 
AL 
AL 
AL 


S21  25 

(4.78) 

(.20) 
16.27 


State 


Apf>endix  H  to  Preamble  of  Oil  Valuation  Rule 


Station  location 


County/Ottshore  location 


-t- 


Marion  Corp.  Connection 

Mobile 

Saraland  Terminal 

Ten  Mile  Point  Terminal .. 


GA !  Goalinga 


GA 
GA 
GA 

GA 
GA 
GA 
GA 
GA 
GA 
GA 
CA 

GA I  Gaviota  Terminal 

GA i  Lompoc  


Belhdge 

Fellows  

Kelley  

Leutholtz  Jet 

Pentland 

Midway  

Station  36-Kern  River 

Newhali  

Sunset 

Cadiz  

Avila  


MotMle. 

Mobile. 

Mobile. 

Mobile. 

Fresrx). 

Kern. 

Kern. 

Kem. 

Kern. 

Kem. 

Kem. 

Kern 

Los  Angeles. 

Los  Angeles. 

San  Bemadino. 

San  Luis  Otxspo. 

Santa  Bartara 

Santa  Barbara. 
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State 


Station  location 


County/Offshore  location 


CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

CO 

CO 

CO 

CO 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

LA 

LA 

LA 

LA 

U 

LA 

LA 

L^ 

LA 

LA  , 

LA  , 

LA   , 

LA   . 

LA   . 

LA   . 

LA   . 

LA 

LA   . 

LA 

LA   . 

LA   . 

LA   . 

LA   . 

LA 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA 

LA   . 

U   . 

LA   . 

LA  . 

LA   , 

LA 

LA   . 

LA  . 

LA   ., 

LA  ., 

LA   ., 

LA  ., 

LA  .. 


Sisquoc  Jet 

Filmore  

Rincon  

Ventura 

Junction  

Lal^e    

Rio  Bravo  

Santa  Paula  

Signa  

Stewart  

Denver  

Cheyenne  Wells  Station  ... 

lies 

Sterling    

Fruita    

Rangley  

Humbolt-Williams  P.L 

Augusta  

Eldorado  , 

Harper's  Rancti  

Arkansas  City  

McPherson  Sta 

Caney  

Laton  Sta 

Herndon  Station  

Rawlings  Sta 

Lyons  Station  

Valley  Center  

Bemis  St 

Broome  St ; 

Towtanda 

Brown  Sta 

CIrfton  RKJge    ; 

Corxxxi  Jet 

Lake  Charles  

Pecan  Grove    

Rose  Bluff  

Texaco  Jet 

Grand  Chenier  Term 

Hainesville  Sta 

Maryland  

Bayou  Fifi  

Grand  Isie 

Bay  Marchand  Term , 

Bayou  Fourchon    , 

Clovelly  

Clovelly  Storage  Dome  

Elmers  Jet 

Fourchon  Terminal  

Golden  Meadow   

Larose  Barge  Tenninal  

Pass  Fourchon  PL 

BIk.  28  Tie-in  

BIk.  23    „ 

BIk.  51  B  Platform 

BIk.  188  A  Structure 

BIk.  259  

BIk.  316  

BIk.  337  Subsea  Tie-in    

BIk.  361  

Texas  PL.  Sut)sea  Tie-in  ... 

BIk.  17  

BIk.  42— Chevron  PL 

BIk.  42L  

BIk.  69  B  Plat 

BIk.  77  (Pompano  PL,  Jet.) 

BIk.  144  Structure  A    

BIk.  298  Plat.  A  

BIk.  299  Platform  

BIk.  28  , 

BIk.  154  , 

BIk.  169  

BIk.  203  Subsea  Tie-in  

BIk.  208  


Santa  Bartara. 

Ventura. 

Ventura. 

Ventura. 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

Adams. 

Cheyenne. 

(County  Unknown). 

Logan. 

Mesa. 

Rio  Blanca. 

Allen. 

Butler. 

Butler. 

Clark. 

Cowley 

McPherson. 

Montgomery. 

Osborne. 

Rawlings. 

Riee. 

Sedgwick. 

Thomas. 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

Caddo. 

Calcasieu. 

Cak:asiej. 

Calcasieu. 

Calcasieu. 

Cak^sieu. 

Calcasieu. 

Cameron. 

Claiborne. 

East  Baton  Rouge. 

Jefferson. 

Jefferson. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Offshore  East  Cameron. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island, 
bffshore  Eugene  Island. 
Offshore  Grand  Isle. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
OffsfvDre  Ship  Shoal. 
Offshore  Ship  Shoal. 
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State 


Station  location 


County/Ottshofe  location 


LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
U 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 


BIk.  208  B  Structure '  Offshore  Ship  Shoal 

BIk.  208  F Offshore  Ship  Shoal. 

Ship  Shoal  Area Offshore  Ship  Shoal. 

BIk.  6  Offshore  South  Marsh  Islarxj. 

BIk.  1 0—StHjcture  A Offshore  South  Marsh  Island. 

BIk.  58A Offshore  South  Marsh  Island. 

BIk.  139  Offshore  South  Marsh  Island. 

BIk.  139  Subsea  Tap  Valve  Connect  Offshore  South  Marsh  Island. 

BIk.  207— Light  House  Point  A  Offshore  South  Marsh  Island. 

BIk.  268— Platform  A  Offshore  South  Marsh  Island. 

BIk.  55  Offshore— South  Pass. 

BIk.  13  (^esco  P.L  Subsea  Tienn)  Offshore — South  Petto. 

BIk.  35  Platform  D Offshore— S.  Timbalier. 

BIk.  52  Plat  A  Offshore— S  Tin*alJer. 

BIk.  172  Plat.  D Offshore— S.  Timbalier. 

BIk.  196  Exxon  P.L.  System  Tienn  Offshore — S.  Timbalier. 

BIk.  300  '  Offshore— S.  Timbalier. 

BIk.  255  Offshore  Vermilion 

BIk.  265  Platform  A Offshore  Vermilion. 

BIk.  350  Offshore  Vermilion 

BIk.  30  Offshore— West  Detta. 

BIk.  53  Offshore— West  Detta. 

BIk.  53  Plat.  B  Offshore— West  Detta. 

BIk.  53B— Chevron  P.L Offshore— West  Detta. 

BIk.  53B  Plat.  Gutf  Refining  Co Offshore— West  Detta. 

BIk.  83  Offshore— West  Detta. 

Alliance  Refinery  ,  Plaquemines. 

Empire  Terminal Plaquemines. 

Main  Pass  Plaquemines. 

Main  Pass  BIk.  69  Plaquemines. 

Ostrica  Temi Plaquemines. 

Pelican  Island Plaquemines. 

Pilottown Plaquemines. 

Romere  Pass  Plaquemines. 

South  Pass  BIk.  60A  Plaquemines. 

South  Pass  BIk.  27  Plaquemines 

OnstxKe  facil Plaquemines. 

South  Pass  BIk.  24  ^  Plaquemines. 

South  Pass  BIk,  24  Onshore  Plat Plaquemines. 

Southwest  Pass  Sta Plaquemines. 

West  Detta  BIk.  53  Plaquemines. 

West  Detta  RecVg  Sta. — Onshore  Plaquemines 

Dehli  ■  Richland. 

Chalmette !  St.  Bernard. 

Norco  (Shell  Refinery)  '  St.  Chartes. 

St.  James  St,  James. 

Bayou  Sale St.  Mary 

Burns  Term St.  Mary 

Charenton  St  Mary 

South  Bend  St.  Mary 

Caillou  Island  Ten-ebonne. 

Caillou  Island  FW Terretwnne. 

Gibson  Term I  Terretxmne. 

Erath I  Vermilion. 

Forked  Island  |  Vermilion 

Mermentau  River  Station  Vermiiion. 

Anchorage West  Baton  Rouge 

GrarxJ  Lake  Terminal  (County  Unknown). 

Twin  Island  Terminal (County  Unknown), 

Lakeside  Terminal ;  (County  Unkrxjwn) 

Bayou  Perx^hant  Terminal  (County  Ur)known) 

Gibbstown  Terminal  (County  Unknown) 

Bluewater  Terminal  '  (County  Unknown) 

Cocodrie  Terminal ,  (County  Unknown) 

Bay  City Bay. 

Montcalm Carson  City.    • 

Lewiston  Crawford. 

Kalamazoo  Fufton  Takeoff, 

Alma Gratiot. 

St.  Clair  '  Marysville. 

Monroe  Samana  Sta. 

Inghiam  Stockbndge. 

Detroit '  Wayne. 

Ogemaw West  Branch. 


3762 


Federal  Register  /  Vol.  62.  No.   16  /  Friday,  January  24.  1997  /  Proposed  Rules 


State 


Station  location 


County/Offshore  location 


MS 

MS 

MS 

MS 

MS 

MS 

VS 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

NO 

ND 

NO 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

NM 

NM 

NM 

NM 

NM 

TX  . 

TX   , 

TX  . 

TX  , 

TX 

TX 

TX 
TX   ., 

TX 

TX   ,. 

TX   .. 

TX  ,. 

TX   ,. 

TX  . 

TX    , 

TX  ,. 

TX   ,. 

TX 

TX  .. 

TX  , 

TX   .. 

TX   .. 

TX  , 

TX  .. 

TX   ... 

TX   ... 

TX    .. 

TX   ... 

TX   ... 

TX   ... 

TX  ... 

TX     . 

TX   ... 

TX  .  , 

TX  ... 

TX   ... 

TX    .. 

TX  ... 

TX  ... 

TX    .. 


Liberty  

Mayersville  

Pascogoula  

SOSO   .: 

Lumberton  

Purvis  , 

Colliervflle  Station   

Silver  Tip  Station  

Alzada  

Richey  Station 

Baker 

Cut  Bank  Station  

Bell  Creek  Station  

Poplar  Station  

Billings  

Laurel  

Clear  Lake  Sta 

Frytxjrg  Station  

Tree  Top  Station  

Lignite 

Alexander  

Keene  

KilWear    

Marxian  

Tioga    

Ramberg  

Thunderturc!  Refinery  .. 

Tioga  

Trenton 

Jal 

Lovington 

Ciniza  

Bisti  Jet 

Navajo  Jet 

Carson  Station  

Hdliday   

Fullerton  

Buccaneer  Term 

Sweeney  Sta , 

Mont  Betvieu  , 

Crane  

Ranger  

Caproch  Jet 

Odessa  

North  Cowden  

Wheeler    

El  Paso 

Missoun  City  Jet 

Winnsboro  

Worthha.T) 

Pearsall  Sta 

Texas  City  

Roberts 

Covey  Station 

Bumpus  Sta 

Kilgore  St 

Longview  

Longview  Mid-Valley  ..... 
Satxne  Sta.  Amoco  P.L. 

Mobil  Jet 

Sour  Lake  

Baytown  

Exxon  Jet 

Genoa  Jet 


Houston  

Pasadena  [ 

Webster   ""!!""!!™"""™"!Z!!!! 

Hillsboro    ' 

Big  Spnng  |" 

Phillips  Hutchinson 

Jacksboro  Sta „ !™""!."!!""!!.        Jack 

Beaurriont 

Lucas  


Amite. 

Issaquena. 

Jackson. 

Jones. 

Lamar. 

Lamar. 

Marshall. 

CartxDn. 

Carter. 

Dawson. 

Fallon. 

Glacier. 

Powder  River. 

Roosevelt. 

Yellowstone. 

Yellowstone. 

(County  Unknown). 

Billings. 

Billings. 

Burke 

McKenzie. 

McKenzie. 

Dunn. 

Morton. 

Ramberg. 

Williams. 

Williams. 

Williams. 

Williams. 

Lea. 

Lea. 

McKinley. 

San  Juan. 

San  Juan. 

Archer. 

Archer. 

Andrews. 

Brazoria. 

Brazona. 

Chamtjers. 

Crane. 

Eastland. 

Ector. 

Ector. 

Ector. 

Ector. 

El  Paso. 

Fort  Bend. 

Franklin. 

F'eestone. 

Fno. 

Galveston. 

Glasscock. 

Grayson. 

Gregg. 

Gregg. 

Gregg 

Gregg. 

Gregg. 

Hardin. 

Hardin. 

Harris. 

Harris. 

Harris. 

Harns. 

Hams. 

Harris. 

HiH. 

Howard. 

Howard. 


I  Jeflerson 

,,  ^  I  Jefferson 

^e<^^and  Jefferson. 
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State 


Station  location 


County/Ottshofe  location 


TX  

TX  ! 

TX  

TX  \ 

TX  I 

TX  

TX  I 

TX  

TX  j 

TX ; 

TX  i 

TX  

TX  

TX  

TX  

TX  ' 

TX  

TX ; 

TX  

TX  ; 

TX  

TX  

TX  

TX  

TX  i 

TX  

TX  ' 

TX  . 

TX  i 

TX  I 

TX  

TX  

TX  

TX  

TX  

TX  

TX  : 

TX  

TX  

TX  

TX  i 

TX  '■ 

TX  

TX  

TX  

TX  1 

TX  i 


Port  Arthur 

Port  Neches  

Sabine  Pass 

Mexia  Jet 

Midland 

Colorado  City  Station 

McKee  

Corsicanna  

Amencan  Petrofina 

Corpus  Christi  

Hartxjr  Island  

Beaver  Station  

BIk.  474— Inters.  Seg.  Ill,  III-7  . 

BIk.  A-571  

End  Segment  II  

End  Segment  III— 10  

End  Segment  111—10  (BIk.  547) 

End  Segment  III — 6  

Irran  Sta 

Kemper 

Mason  Jet 

Rufugio  Sta 

Midway  

Eldorado 

Basin  Station 

Colorado  City  

Ft.  Worth  

Merkel  

Tye 


McCamey  

Mesa  Sta 

Burkbumett 

KMA— Total  P.L 

Wichita  Falls 

Halley  


Hendrick/Hendnck-Wink 

Keystone  

Wink  


South  Bend  

Channel  View  Jet 

Clear  Creek  Sta 

Oyster  Lake  Term 

Queens  Jet ».. 

Spacek  Sta 

Jolly  Jet 

Nettleton  Sta 

Trent  Sta 


Jeflerson. 

Jefferson, 

Jefferson. 

Limestone. 

Midland. 

Mitchell. 

Moore 

Navarro. 

Nueces. 

Nueces. 

Nueces 

Ochiltree 

Offshore — High  island. 

Offshore — High  Island 

Offshore — High  Island 

Offshore — High  Island 

Offshore — High  IslarxJ. 

Offshore — High  Island 

Pecos. 

Reagan 

Reeves. 

Rufugio. 

San  Patncio 

Seheicher. 

Scurry. 

Scurry. 

Tarrant 

Taylor. 

Taytor. 

Upton. 

Upton. 

Wchrta. 

Wichita. 

Wichita. 

Winkler. 

Winkler. 

Winkler. 

Winkler. 

Young. 

(County  Unkrxjwn) 

(County  Unknown) 

(County  Unknown) 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

(County  Unknown), 


(PR  Doc.  97-1573  Filed  1-23-97;  8:45  am] 
Mling  Cod*  4310-MR-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  291 

Pocket  No.  FR-381  ♦-F-tM] 
RIN  2502-AG42 

Sale  of  HUD-Held  Single  Family 
Mortgages;  Final  Rule 

AGENCY:  Office  of  the  Assistant 
Secretan,"  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  document  represents  the 
final  rulemaking  for  an  interim  rule  that 
HUD  published  in  the  Federal  Register 
on  August  31,  1995  regarding  the  sale  of 
HUD-held  single  family  mortgage  loans. 
This  rule  adopts  the  interim  rule  as 
final,  and  makes  certain  changes  to  the 
rule's  provisions. 
EFFECTIVE  DATE:  March  25,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  McCloskey,  Director,  Single 
Family  Servicing  Division,  Office  of 
Housing,  Room  9178,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SVV.,  Washington,  DC 
20410,  telephone  (202)  708-1672.  (This 
telephone  number  is  not  toll-free.) 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calUng  the  Federal  Information  Relav 
Service  at  (800)  877-8339 
SUPPt.EMENTARY  INFORMATION: 

Background 

HUD  established  its  poUcies  and 
procedures  for  the  sale  of  HUD-held 
single  family  mortgage  loans  through  an 
interim  rule  published  in  the  Federal 
Register  on  August  31,  1995  (60  FR 
45331),  and  corrected  on  October  6. 
1995  (60  FR  52296).'  As  described  in 
the  preamble  to  the  August  31,  1995 
interim  rule,  HUD  is  conducting  a 
program  of  regular  sales  of  all  HUD- 
ov\-ned  single  family  mortgage  loans  in 
order  to  decrease  HLfD's  inventory  of 
assigned  mortgage  loans  and  to  reduce 
further  losses  to  the  Federal  Housing 
Administration  (FHA)  mortgage 
insurance  funds.  The  sale  of  both  single 
family  and  multifamily  mortgage  loans 
is  a  key  component  of  President 
Clinton's  initiative  to  reinvent  HUD. 

In  the  August  31,  1995  interim  rule. 
HUD  invited  the  public  to  comment  on 
these  policies  and  procedures.  HUD  has 
not.  however,  received  any  comments 
on  the  interim  rule 


'  HUD  extended  the  effectivene&s  of  the  mteri.ii 
pjle  through  a  notice  published  :n  the  Federal 
KegiUBr  on  .August  27,  1996  (61  FK  439661.  That 
notice  provided  ihat  the  provisions  of  the  interim 
rule  will  be  effective  until  the  final  rule  is 
published  and  becomes  effective. 


Success  of  the  Sales  Program 

in  conducting  the  single  family 
mortgage  loan  sale  program.  HUD  is 
promoting  the  National  Housing  Goals 
establi.shed  in  section  2  of  the  Housing 
Act  of  1949  (42  U.S.C.  1441)  by  helping 
to  provide  a  "decent  home  and  a 
suitable  living  environment  for  every 
American  family."  One  of  the  policies 
behind  the  National  Housing  Goals  is 
that  private  enterprise  must  be 
encouraged  to  serve  the  nation's 
housing  needs.  HUD  has  determined 
that  transferring  ser\icing  functions  to 
private  entities  greatly  improves  the 
servicing  of  these  mortgages.  In 
addition,  HUD  has  emphasized  the 
protection  of  the  mortgagors'  rights  to 
foreclosure  avoidance  relief,  both  in  the 
regulations  and  the  Loan  Sale 
Agreement. 

HUD's  first  three  sales  under  the 
single  family  mortgage  loan  sale 
program  were  very  successful.  In  the 
first  sale,  conducted  on  October  25, 
1995.  HUD  sold  9,870  single  family 
mortgage  loans  in  an  auction,  and  an 
additional  3,111  loans  in  a  competitive 
re-offering  held  a  week  later.  These 
loans  carried  an  aggregate  unpaid 
principal  balance  (UPB)  of 
approximately  $522  miUion,  and  the 
wirming  bids  averaged  75  percent  of  the 
mortgage  loans'  UPB  and  generated 
appro.ximately  $8.3  million  in  Federal 
budget  savings. 

In  the  second  sale,  conducted  on 
March  20.  1996,  HIT)  auctioned  16.231 
single  family  mortgage  loans,  carrying  a 
UPB  of  approximately  $743  million.  The 
winning  bid  was  83.57  percent  of  UPB. 
This  sale  generated  $140  million  in 
budget  savings,  according  to  the 
calculations  of  the  Office  of 
Management  and  Budget  (OMB). 

In  the  tiiird  sale,  conducted  on 
September  4,  1996,  HUD  auctioned 
16,996  single  family  mortgage  loans, 
canying  a  UFB  of  approximately  $804.5 
miUion.  The  winning  bid  averaged 
90.759  percent  of  UPB.  The  third  sale 
generated  approximately  $164  million 
in  budget  savings. 

Changes  in  this  Final  Rule 

Due  to  the  successful  results  of  HUD's 
first  three  sales  of  single  family 
mortgage  loans,  and  to  the  fact  that  HUD 
has  received  no  public  comments  on  the 
August  31,  1995  interim  rule  (60  FR 
45331),  this  final  rule  contains  only  the 
following  changes  to  the  interim  rule: 

1 .  The  final  rule  deletes  §  291 .300, 
which  provided  that  the  provisions  of 
the  interim  rule  would  be  effective  until 
September  30,  1996,  unless  HUD 
adopted  the  interim  provisions  as  final 
(with  or  without  changes)  or  published 


a  notice  in  the  Federal  Register 

extending  the  effectiveness.  With  the 
publication  of  this  final  rule,  which 
adopts  the  interim  provisions  as  final 
with  changes,  §  291.300  is  obsolete. 

2.  The  final  rule  includes  in  §291.301 
a  definition  of  "Bid  package,"  which 
did  not  appear  in  the  interim  rule.  HUD 
determined  that  including  this 
definition,  which  describes  the  contents 
of  the  bid  package,  will  make  the 
regulations  clearer. 

This  final  rule  also  includes  in 
§  291.301  a  new  definition  of  "Payment 
plan  agreement."  For  the  purposes  of 
certain  assigned  mortgage  loans,  this 
term  represents  a  forbearance  agreement 
between  the  purchaser  and  the 
mortgagor  for  payments  after  the 
expiration  of  an  initial  36-monlh 
forbearance  period.  Paragraph  11  of  this 
preamble,  below,  further  describes  the 
use  of  this  term. 

3.  The  final  rule  provides 
parenthetical  information  regarding 
mortgage  loans  assigned  to  HUD  under 
section  230(b)  of  the  National  Housing 
Act.  Since  the  pubhcation  of  the  August 
31,  1995  interim  rule,  the  Balanced 
Budget  Downpaynment  Act,  I  (Pub.  L. 
104-99;  approved  January  26,  1996) 
replaced  the  language  of  section  230  of 
the  National  Housing  Act.  Section 
230(b)  of  tne  National  Housing  Act  had 
previous!)  authorized  the  Secretary  to 
take  assignment  of  a  defaulted  mortgage 
loan  and  provide  assistance  to  the 
defaulted  borrower.  The  new  language 
in  section  230  authorizes  the  Secretary 
to  pay  partial  claims  and  to  facilitate 
mortgage  modifications  by  taking 
assignment  of  performing  mortgage 
loans  after  they  have  been  modified  to 
cure  the  default.  Congress  provided  that 
the  "old"  section  230(b)  assignment 
program  requirements  (those  that 
appeared  in  section  230(b)  prior  to  the 
January  26,  1996  amendment)  would 
continue  to  govern  with  regard  to 
mortgage  loans  for  which  the  borrower 
applied  for  assignment  prior  to  April  26, 
1996  (tlie  date  of  enactment  of  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996  (Pub.  L. 
104-134;  approved  April  26,  1996)). 
While  the  Secretary  can  no  longer 
accept  assignments  of  mortgage  loans 
under  the  old  section  230(b)  assignment 
program  (unless  the  application  for 
assignment  was  made  before  April  26, 
1996),  HUD  still  has  such  mortgage 
loans  in  its  inventory  that  it  wishes  to 
sell.  Therefore,  this  final  rule  adds 
parenthetical  information  throughout 
the  rule  to  clarify  that  HUD  is  referring 
to  the  old  section  230(b)  assigimient 
program,  and  to  mortgage  loans  assigned 
under  that  program,  in  these  mortgage 
sale  regulations,  rather  than  to  the 
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newly  enacted  section  230  modification 
and  assignment  process  enacted  January 
26,  1996  (see,  e.g..  the  definition  of 
"Single  family  mortgage  loan"  in 
§291.301). 

HUD  may  also  decide  to  sell  the 
mortgage  loans  that  it  acquires  in  the 
future  through  the  newly  enacted 
section  230  modification  and 
assignment  process.  HUD  has 
determined  that  the  provisions  of  this 
final  rale  would  accommodate  this 
decision,  since  the  definition  of  "Single 
family  mortgage  loan"  in  §  291.301 
would  include  such  mortgage  loans. 

4.  This  final  rule  uses  the  term  "Loan 
Sale  Agreement"  throughout,  rather 
than  the  term  "Mortgage  Loan  Sale 
Agreement."  "Loan  Sale  Agreement"  is 
the  term  actually  used  in  the  agreement 
between  HUD  and  the  purchaser.  This 
final  rule  simply  conforms  the 
regulations  to  the  correct  tenr'nology. 

5.  This  final  rule  provides  that 
individuals  or  entities  that  are 
suspended  fi-om  doing  business  with 
HUD,  in  addition  to  those  that  are 
debarred,  will  not  be  eligible  to  bid  in 
a  sale  under  this  sales  program.  As 
provided  in  the  August  31.  1995  interim 
rule  (60  FR  45331),  HUD  initially 
detennined  that  an  individual  or  entity 
would  be  ineligible  to  bid  if  they  were 
on  HUD's  most  recent  "ConsoUdated 
List  of  Debarred,  Suspended  or 
Ineligible  Contractors  and  Grantees,"  if 
they  were  on  probation  or  under  a 
limited  denial  of  participation,  or  if  they 
were  subject  to  a  withdrawal  of 
approval  or  other  sanctions.  While  HUD 
amended  the  interim  rule  on  October  6, 
1995  (60  FR  52296)  to  exclude  only 
those  individuals  or  entities  that  had 
been  debarred,  HUD  has  determined 
through  its  experience  in  the  initial 
sales  that  it  is  also  necessary  to  exclude 
individuals  and  entities  that  have  been 
suspended.  Since  HUD  protects  the 
interests  of  homeowners  with  mortgages 
that  it  previously  insured,  owned,  and 
serviced,  HUD  will  ensure  that  bidders 
are  not  otherwise  suspended  from  doing 
business  with  the  agency. 

6.  This  final  rule  simplifies 
§291.304(d)(l)(i)ofthe  interim  rule 
(§  291.304(f)(1)  of  this  final  rule) 
regarding  the  circumstances  under 
which  HUD  can  reject  a  bid.  Section 
291.304(a)  of  both  the  interim  rule  and 
this  final  rule  requires  that  all  bids  must 
be  submitted  in  accordance  with  the  bid 
package  instructions.  However,  the 
interim  rule  mentioned  in 
§  291.304(d)(l)(i)  one  circumstance 
under  which  a  bidder  would  not  be  in 
compliance  with  the  instructions — if  the 
bidder  changes  the  documents 
prescribed  in  the  bid  package.  This  final 
rule  amends  that  provision  simply  to 


track  the  clearer  language  in 
§  291.304(a). 

7.  This  final  rule  reorganizes  the 
provisions  in  §  291.306  of  the  interim 
rule.  That  section  of  the  interim  rule, 
with  the  heading  "Closing 
requirements."  described  the 
requirements  for  earnest  money 
deposits,  the  execution  of  the  Loan  Sale 
Agreement,  and  HUD's  withdrawal  of 
loans  from  a  bidding  pool.  However, 
earnest  money  deposits  are  submitted 
during  the  bidding  process,  rather  than 
the  closing  process.  Similarly,  the 
bidder  submits  an  executed  copy  of  the 
Loan  Sale  Agreement  with  its  bid;  HUD 
then  executes  the  Loan  Sale  Agreement 
when  it  accepts  the  successful. bid. 
Therefore,  this  rule  will  move  these 
requirements  to  §§  291.304  and  291 .305. 
and  will  provide  appropriate 
information  regarding  the  closing 
process  in  §291.306. 

8.  This  final  rule  clarifies  §  291.307(a) 
by  providing  that  all  mortgage  loans 
purchased  through  the  mortgage  loan 
sale  program  must  be  serviced  by  a 
mortgagee  that  has  servicing  approval 
by  HUD.  Although  the  Loan  Sale 
Agreement  already  contains  this 
specification.  HUD  has  determined  that 
including  it  in  the  regulations  will  avoid 
confusion. 

9.  This  final  rule  clarifies  §  291.307(b) 
of  the  interim  rule  regarding  the 
continuation  of  the  mortgagor's  rights, 
in  order  to  avoid  any  confusion  about 
the  purchaser's  right  to  foreclose.  The 
interim  rule  provided  that  the  purchaser 
and  servicer  will  be  fully  bound  by  the 
Loan  Sale  Agreement,  including  any 
mortgagor  rights  to  forbearance. 
However,  this  final  rule  will  clarify  that 
the  purchaser  and  the  servicer  must 
service  these  loans  in  accordance  with 
the  servicing  requirements  in  the  Loan 
Sale  Agreement  in  order  to  preserve  the 
mortgagors'  rights  under  the  assignment 
program,  and  must  ensur*  that  these 
requirements  have  been  followed  prior 
to  initiating  foreclosure. 

10.  This  final  rule  streamlines 

§  291.307(c)(1)  regarding  the  ser\'icing 
requirements  for  assigned  mortgage 
loans  within  the  initial  36-month 
forbearance  period.  This  final  rule 
provides  generally  that  the  purchaser 
must  service  these  mortgage  loans  in 
essentially  the  same  manner  as  HUD 
serviced  the  loans  while  HLTD  held 
them.  Specific  servicing  requirements 
vdll  be  set  forth  in  the  Loan  Sale 
Agreement  for  each  sale. 

The  purpose  of  the  assignment 
program  is  to  enable  the  homeowner  to 
avoid  foreclosure  and  retain  ownership 
of  the  property.  Therefore,  the 
assigrunent  program  provides  certain 
rights  to  the  mortgagor  regarding  such 


forms  of  relief  as  forbearance.  Even  if 
HUD  sells  the  mortgage  loans,  HUD  and 
the  purchaser  must  guarantee  that  the 
mortgagors'  rights  under  the  assignment 
program  will  be  protected  during  the 
first  36  months  of  assignment.  While  the 
regulations  must  therefore  provide  the 
purchaser's  general  responsibihty  in 
ser\'icing  these  mortgage  loans,  it  is 
unnecessar\-  to  specify  all  aspects  of 
HLTD's  ser\icing  policies  in  the 
regulations.  Specific  servicing 
requirements  are  set  forth  in  the  Loan 
Sale  .Agreement,  which  will  primarily 
reflect  the  provisions  of  HUD  Handbook 
4330.2  REV-1.  Mortgage  Assignment 
Processing  and  Secretarv-Held  Servicing 
(March  1991). 

11.  This  final  rule  clarifies 
§  291.307(c)(2)  regarding  the  ser\-icing 
requirements  for  assigned  mortgage 
loans  after  the  expiration  of  the  36- 
month  forbearance  period.  First,  this 
final  rule  uses  the  term  "Payment  plan 
agreement  "  (in  §§  291.301  and 
291.307(c)(2))  to  represent  a  forbearance 
agreement  between  the  purchaser  and 
the  mortgagor  for  payments  after  the 
expiration  of  the  initial  36-month 
forbearance  period.  The  interim  rule 
used  the  terms  "new  forbearance 
agreement"  and  "outs  anding 
forbearance  agreement.  "  which  could  be 
confused  with  the  initial  forbearance 
agreement  in  effect  during  the  36-month 
period  after  assignment.  This  clarifying 
change  should  help  avoid  confusion. 

Second,  this  final  rule  clarifies  that 
the  purchaser  must  renew  payment  plan 
agreements  upon  their  expiration  at 
least  through  and  including  the 
expiration  of  the  original  term  of  the 
mortgage  loan,  so  long  as  the  mortgagor 
has  complied  with  the  prior  agreement. 
Furthermore,  a  purchaser  may  only 
foreclose  if  a  mortgagor  defaults  in 
making  payments  required  under  the 
most  recent  pa\-ment  plan  agreement 
and  cannot  or  utII  not  reinstate  This 
requirement  has  been  in  the  Loan  Sale 
Agreement  HLT)  has  decided  to  include 
the  provision  in  the  final  rule,  as  well, 
in  order  to  clarif}'  and  emphasize  the 
requirement. 

Third,  this  final  rule  removes  a 
sentence  from  §  291 .307(c)(2)  that  is 
redundant  and  potentially  confusing. 
This  rule  removes  the  sentence 
providing  that  a  purchaser  may  take  any 
lawful  action  to  ensure  that  arrearages 
do  not  continue  to  increase.  HUD  has 
determined  that  §  291.307(c)(2)  of  this 
final  rule  accurately  and  clearly 
presents  the  ser\icing  requirements 
without  this  sentence 

12.  This  final  rule  revises 
§291.3Q7(c)(3)  of  theintenm  rule 
regarding  the  servicing  requirements  for 
mortgages  assigned  to  HLT)  under 
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section  221(g)(4)  of  the  National 
Housing  Act.  Section  291.307(c)(3)  of 
the  interim  rule  provided  that  a 
purchaser  of  such  mortgages  must 
provide  a  defaulting  mortgagor 
"foreclosure  avoidance  relief  that  is 
substantially  equivalent  to  that  which 
the  mortgagor  could  have  otherwise 
sought  under  section  230  of  the  National 
Housing  Act"  (60  PR  45334).  While 
HUD  was  under  no  legal  obligation  to 
provide  such  relief,  due  to 
administrative  and  recordkeeping 
concerns.  HUD  at  its  discretion 
provided  foreclosure  avoidance  relief 
analogous  to  section  230  for  loans 
assigned  to  HUD  under  221(g)(4). 
However,  with  the  recent  amendment  to 
section  230  of  the  National  Housing  Act 
(described  above  in  paragraph  3  of  this 
preamble),  the  foreclosure  avoidance 
relief  under  the  old  section  230 
assignment  program  is  no  longer 
available.  Therefore.  HUD  will  not 
require  purchasers  to  provide 
forbearance  for  221(g)(4)  mortgage  loans 
that  are  ciurent.  and  this  final  rule 
removes  that  obsolete  reference.  This 
final  rule  also  removes  a  similar 
reference  in  §  291.307(b). 

Section  291.307(c)(3)  of  this  final  rule 
will  provide,  however,  that  221(g)(4) 
mortgage  loans  that  are  not  current  are 
subject  to  forbearance  agreements  and 
the  servicing  requirements  in 
§  291.307(c)(1)  and  (c)(2). 

13.  This  final  rule  removes 

§  291.307(c)(4)  of  the  interim  rule 
regarding  purchase  money  mortgages 
(PMMs)  that  were  not  part  of  the 
settlements  resulting  from  the  Ferrell 
litigation  actions.  -  As  a  result  of  the 
Ferrell  Utigation,  HUD  agreed  to  provide 
certain  foreclosure  avoidance  relief  to 
mortgagors  with  FHA  insured 
mortgages.  Section  291.307(c)(4)  of  the 
interim  rule  provided  only  that  a 
purchaser  of  non-Ferrell  PMMs  does  not 
have  to  provide  relief  under  section  230 
of  the  National  Housing  Act.  This 
paragraph  is  unnecessary,  since  it  does 
not  contain  any  regulatory 
requirements. 

14.  For  mortgages  subsidized  under 
section  235  of  the  National  Housing  Act, 
this  final  rule  clarifies  the  status  of 
assistance  payment  contracts 
Furthermore,  this  final  rule  provides  the 
Secretary  with  essential  flexibility  when 
reducing  the  interest  rates  on  the  loans. 
As  described  in  the  interim  rule,  when 
HUD  sells  these  loans,  the  assistance 
payments  contracts  vrill  terminate.  To 


•The  history  of  the  Ferrell  litigation  is  described 
in  Brown  v.  Lynn.  385  f  Supp.  986  (N.D  111  ,  1974). 
The  litigation  resulted  in  a  1976  stipulation  and 
consent  decree,  Ferrell  v.  Hills.  IN.D  III  ,  E.D.,  July 
29.  1976).  which  was  then  replaced  by  the 
Amended  Stipulation  in  August  1979. 


minimize  the  effect  of  this  termination 
on  the  mortgagors,  this  final  rule 
removes  the  complex  formula  provided 
in  §  291 .307(d)  of  the  interim  rule,  and 
it  allows  the  Secretary  to  reduce  the 
interest  rate  to  that  which  will 
adequately  compensate  the  mortgagors 
for  the  termination  of  assistance. 

Findings  and  Certifications 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Ofder  12866.  Regulatory 
Planning  and  Reiiew.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action,"  as  defined  in  section  3(f)  of  the 
Order.  Any  changes  made  to  this  rule  as 
a  result  of  that  review  are  clearly 
identified  in  the  docket  file.  The  docket 
file  and  the  Economic  Analysis 
prepared  for  this  rule  are  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  in  the  Office  of  the  Rules 
Docket  Clerk,  Department  of  Housing 
and  Urban  Development,  Room  10276. 
451  Seventh  Street,  SW.,  Washington, 
DC  20410. 

Environmental  Impact 

The  policies  and  procedures 
contained  in  this  rule  do  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insurance  for.  or  otherwise 
govern  or  regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  set  out  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy,  within  the 
meaning  of  24  CFR  50.19(c)(1). 
Therefore  they  are  categorically 
excluded  from  the  requirements  of  the 
National  Environmental  Policy  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Specifically,  the  requirements  of  this 
rule  relate  to  the  sale  of  certain  HUD 
assets,  and  do  not  impinge  upon  the 
relationship  between  the  Federal 
Government  and  State  and  local 
governments.  As  a  result,  this  rule  is  not 
subject  to  review  under  the  order. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 


Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  This  rule  will 
protect  mortgagors'  rights  relative  to 
forbearance,  assistance,  or 
reinstatement.  Since  this  rule  will  not 
significantly  change  the  rights  of 
mortgagors  or  their  families,  no  further 
review  under  the  order  is  necessary. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  doing  so  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
contains  only  the  minimum 
requirements  necessary  to  operate  the 
single  family  mortgage  loan  sale 
program,  and  it  will  not  affect  the  abihty 
of  small  entities,  relative  to  larger 
entities,  to  bid  for  and  acquire  HUD- 
held  mortgages. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4;  approved  March  22,  1995), 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

Congressional  Review  of  Major  Final 
Rules 

This  rule  is  a  "major  rule"  as  defined 
in  the  Administrative  Procedure  Act  (5 
U.S.C.  804(2)). 

List  of  Subjects  in  24  CFR  Part  291 

Community  facilities.  Conflict  of 
interests.  Homeless,  Lead  poisoning. 
Low  and  moderate  income  housing. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Surplus  government 
property. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  24  CFR  part  291,  subpart 
D  is  amended  as  follows: 

a.  The  interim  rule  published  August 
31,  1995  (60  FR  45331);  corrected  on 
October  6,  1995  (60  FR  52296);  and 
extended  on  August  27, 1996  (61  FR 
43966),  is  adopted  as  final;  and 

b.  Is  further  amended  as  follows: 

1.  The  authority  citation  for  24  CFR 
part  291  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709  and  1715b;  42 
U.S.C  1441, 1441a,  1551a,  and  3535(d). 


UMI 
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2.  Subpart  D  is  revised  to  read  as 
follows: 

Subpart  D— Sale  of  HUD-Held  Single  Family 
Mortgage  Loans 

Sec. 

291.301  Definitions. 

291.302  Purpose  and  general  {)olicy. 

291.303  Eligible  bidders. 

291.304  Bidding  process 

291.305  Selection  of  bids  and  execution  of 
Loan  Sale  Agreement. 

291.306  Closing  requirements 

291.307  Servicing  requirements. 

Subpart  D— Sale  of  HUD-Held  Single 
Family  Mortgage  Loans 

§291.301    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

Bid  package  means  the  documents 
prepared  for  bidders  in  a  mortgage  loan 
sale,  and  includes  the  following:  An 
Executive  Summary  containmg 
information  on  FHA  single  family 
mortgage  loan  sales  and  background  on 
HUD  programs;  a  description  of  post- 
sale  servicing  requirements;  due 
diligence  information  and  reports: 
mortgage  loan  information;  a  copy  of  the 
Loan  Sale  Agreement  and  its  exhibits; 
bidding  and  closing  information;  and 
such  other  information  and 
requirements  as  the  Secretary  may 
determine  necessan,'. 

Payment  plan  agreement,  for 
purposes  of  §291. 307(c)(2).  means  an 
agreement  between  the  purchaser  and 
the  mortgagor  for  payments  after  the  36- 
month  period  of  statutorily  authorized 
forbearance  relief  has  expired. 

Single  family  mortgage  loan  means  a 
mortgage  loan  on  a  single  family 
property  assigned  to  HUD  under  section 
230(b)  of  the  National  Housing  Act  (as 
that  subsection  existed  prior  to  January 
26,  1M6)  (12  U.S.C.  1715u),  a  mortgage 
loan  on  a  single  family  property  insured 
by  HUT)  under  section  221  of  the 
National  Housing  Act  (12  U.S.C.  17151), 
a  mortgage  loan  on  a  single  family 
property  issued  in  connection  with  the 
settlement  of  the  Ferrell  litigation,  a 
purchase  money  mortgage  loan  issued 
by  HLTD  on  a  single  family  property  sold 
from  HUD's  inventory  that  was  not 
connected  with  the  settlement  of  the 
Ferrell  litigation,  or  any  other  single 
family  mortgage  loan  owned  by  HUD 
and  representing  an  asset  to  HUD's  Title 
II  mortgage  insurance  funds. 

Single  family  property  means  a 
residence  with  one  to  four  dwelling 
units. 

§  291 .302    Purpose  and  general  policy. 

This  subpart  sets  forth  HUD's  policy 
and  procedures  for  the  sale  of  HUD-held 
single  family  mortgage  loans.  In  general, 
HUD  will  sell  both  performing  and 


nonperforming  HUD-held  single  family 
mortgage  loans.  HUD  will  sell  all 
mortgage  loans  w^thout  recourse  and 
without  FH.^  insurance.  HUD  will 
package  pools  of  single  family  mortgage 
loans  for  sale  to  the  general  puhlic  on 
a  competitive  basis;  however.  HUD  may 
sell  mortgage  loans  to  government- 
sponsored  enterprises  (GSEs)  on  a 
negotiated  basis.  Nothing  in  this  subpart 
shall  be  construed  to  prevent  HIT)  from 
packaging  single  family  mortgage  loans 
with  other  types  of  HUTD  assets  for  sale 
The  Secretary'  retains  full  discretion  to 
offer  any  qualifying  pool  of  mortgage 
loans  for  sale  and  to  withhold  or 
withdraw  any  offered  pool  of  mortgage 
loans  from  sale.  However,  when  HUD 
offers  a  qualify'ing  mortgage  loan  for 
sale,  the  procedures  set  out  in  this 
subpart  and  in  the  bid  package  will 
govern  the  sale  of  HUD-held  single 
family  mortgage  loans. 

§  291 .303    Eligible  bidders. 

HUD  will  provide  information  on  the 
eligibility  of  bidders  in  the  bid  package, 
a  notice  in  the  Federal  Register,  or  other 
means,  at  the  Secretary's  full  discretion. 
However,  an  individual,  partnership, 
corporation,  or  other  legal  entity  will 
not  be  eligible  to  bid  for  any  loan  pool, 
either  as  an  individual  or  a  participant, 
if  at  the  time  of  the  sale,  that  individual 
or  entity  is  debarred  or  suspended  from 
doing  business  with  HLTD  under  24  CFR 
part  24. 

§291.304    Bidding  process. 

(a)  Submission  of  bids.  All  bids  must 
be  submitted  to  HLT)  in  accordance 
with  instructions  in  the  bid  package  for 
a  particular  sale. 

fb)  Effect  of  bid.  By  submitting  a  bid. 
the  bidder  is  making  an  offer  to 
purchase  single  family  mortgage  loans 
as  presented  in  the  bid  package. 
Submission  of  a  bid  constitutes 
acceptance  of  the  terms  and  conditions 
set  forth  in  the  bid  package.  Along  with 
the  bid.  the  bidder  must  submit  an 
executed  copy  of  the  Loan  Sale 
Agreement,  which  is  included  in  the  bid 
package. 

(c)  Earnest  money  deposits.  The 
bidder  must  submit  to  HUD,  along  with 
its  bid,  an  earnest  money  deposit  in  an 
amount  to  be  determined  by  HUD.  The 
earnest  money  deposit  is  nonrefundable 
to  the  winning  bidder  and  will  be 
credited  toward  the  purchase  price. 

(d)  Termination  of  offering.  HLTD 
reserves  the  right  to  terminate  an 
offering  in  whole  or  in  part  at  any  time 
before  the  bid  date. 

(e)  Withdrawal  of  loans.  HUD  reserves 
the  right,  in  its  sole  discretion  and  for 
any  reason  whatsoever,  to  withdraw 
loan  assets  from  a  pool  prior  to  the  bid 


date.  Any  earnest  money  deposits 
relating  to  withdrawn  loan  assets  will  be 
retained  by  HLTD  and  credited  toward 
the  total  purchase  pnce  of  the  remaining 
loan  assets  in  the  pool,  in  accordance 
with  the  Loan  Sale  Agreement,  .^fter  the 
bid  date,  HUD  can  withdraw  mortgage 
loans  in  accordance  with  the  Loan  Sale 
Agreement 

(D  Rejection  of  bids  (1)  HLT)  may,  in 
its  sole  discretion,  reject  any  bid  under 
the  following  circumstances: 

(i)  If  the  bid  does  not  conform  with 
the  instructions  m  the  bid  package;  or 

(ii)  If,  in  HUD's  sole  discretion,  it 
determines  that  such  action  would  be  in 
the  best  interests  of  the  US 
Government 

(2)  HLTD  can  also  issue  a  conditional 
rejection  that  will  become  an  acceptajice 
upon  fulfillment  of  Hl'D's  requests 

(g)  Withdrawal  of  bids  .^  bidder  ma' 
withdraw  a  previously  submitted  bid  in 
accordance  with  the  instructions  in  the 
bid  package  for  a  particular  sale 

(h)  Bids  by  brokers  or  agents  Any  bid 
by  a  broker  or  agent  for  a  principal  must 
be  in  the  name  of  the  pnncipai  and 
signed  by  the  broker 'agent  as  the 
attomey-in-fact  for  the  principal  All 
such  bid  documents  must  be  executed 
so  as  to  bind  the  principal  by  the 
broker/agent  as  the  attornev-in-fact  A 
power  of  attorney  satisfactory  to  HIT)  as 
to  form  and  content  must  be  submitted 
with  each  bid 

§  291 .305    Selection  of  bids  and  execution 
of  Loan  Sale  Agreenr>enL 

HLT)  will  evaluate  bids,  select 
successful  bids,  and  notify  the 
successful  bidder  ;n  a  manner  set  forth 
in  the  bid  package  HIT)  will  complete 
the  execution  of  the  Loan  Sale 
.\greement  when  it  accepts  the 
successful  bid. 

§291.306    Closing  requirements. 

(a)  Closmg  iate  payment  On  the 
closing  date,  t-ie  purchaser  must  pay  to 
HUD  the  closii  g  date  payment, 
consisting  of  the  balance  of  the  amount 
due  on  the  bid  price,  as  adjusted  in 
accordance  with  the  Loan  Sale 
Agreement. 

(b)  Closing  documents.  HUD  will 
execute  and  deliver  to  the  purchaser  a 
bill  of  sale  transferring  title  to  the 
mortgage  loans  sold  in  the  sale.  The 
purchaser  must  deliyer  to  HIT)  the 
documents  required  at  closing,  in 
addition  to  the  closmg  dale  payment 

§291.307    Servicing  requirements. 

(a)  I'se  of  Hi'D-apprrved  sen'icing 
mortgagees  .Ml  mortgage  loans  must  be 
serviced  by  HL'D-approved  ser\icing 
mortgagees  for  the  remaining  life  of  the 
mortgage  loans.  A  purchaser  that  is  not 
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a  HUD-approved  servicing  mortgagee 
must  retain  a  HUD-approved  servicmg 
mortgagee  to  service  the  mortgage  loans. 

(b)  Continuation  of  mortgagor  rights. 
The  purchaser  may  take  all  lawful  steps 
to  collect  the  amounts  due  under  the 
mortgage  loans.  These  steps  mav 
include  foreclosure,  but  only  after  the 
servicer  has  provided  all  required  forms 
of  relief  for  the  mortgagor  in  accordance 
with  paragraph  (c)  of  this  section.  The 
purchaser  and  its  servicer,  and  any 
subsequent  transferee  of  or  servicer  for 
the  mortgage  loan,  will  be  fully  bound 
by  the  terms  of  the  Loan  Sale 
Agreement,  including  those  terms  that 
provide  the  mortgagor  with  any  rights 
regarding  forbearance,  assistance,  or 
reinstatement  of  the  mortgage  loan. 

(c)  Purchaser's  protection  of 
mortgagor's  rights.  (1)  Assigned 
mortgage  loans  during  forbearance 
period.  This  paragraph  (c)(1)  explains 
how  a  purchaser  (or  a  servicer  of  a 
purchased  mortgage  loan)  must  service 
a  mortgage  loan  that  was  assigned  to 
HUD  under  section  230(b)  of  the 
National  Housing  Act  (as  that 
subsection  existed  prior  to  January  26. 
1996).  for  which  not  more  than  36 
months  has  expired  since  the  mortgage 
loan  assignment  was  accepted  by  the 
Secretary.  Such  a  purchaser  must 
service  these  mortgage  loans  in 
essentially  the  same  manner  as  HUD 
was  required  to  service  the  loans  while 
HUD  held  them.  Specific  servicing 
requirements  will  be  set  forth  in  the 
Loan  Sale  Agreement  for  each  sale. 

(2)  Assigned  mortgage  loans  after  the 
initial  36-month  forbearance  period 
This  paragraph  (c)(2)  explains  how  a 
purchaser  (or  a  servicer  of  a  purchased 
mortgage  loan)  must  service  a  mortgage 
loan  that  was  assigned  to  HLTD  under 
section  230(b)  of  the  National  Housing 


Act  (as  that  subsection  existed  prior  to 

January-  26.  1996).  for  which  more  than 
36  months  has  expired  since  the 
mortgage  loan  assignment  was  accepted 
by  the  Secretary 

(i)  Such  f)urchaser  may  require  the 
mortgagor  to  pay  at  least  the  full 
monthly  payment  due  under  the 
mortgage  loan.  A  purchaser  may  also 
require  a  mortgagor  to  pay  increased 
monthly  mortgage  loan  payments  under 
a  renewed  payment  plan  agreement  to 
reduce  the  amount  in  arrears  if  the 
mortgagor's  available  income  (as 
calculated  according  to  the  Loan  Sale 
Agreement)  can  support  the  increased 
payments.  A  purchaser  must  renew 
payment  plan  agreements  at  least 
through  and  including  the  expiration  of 
the  original  term  of  the  mortgage  loan, 
so  long  as  the  mortgagor  complies  with 
the  prior  payment  plan  agreement. 

(ii)  If  the  mortgagor  defaults  under  a 
payment  plan  agreement  established  by 
the  purchaser,  the  mortgagor  shall  have 
the  right  to  reinstate  the  most  recent 
payment  plan  agreement  if  the 
mortgagor  makes  a  lump  sum  payment 
in  an  amount  necessary  to  cure  the 
default.  If  the  mortgagor  defaults  under 
the  most  recent  payment  plan  agreement 
arid  does  not  reinstate,  the  purchaser 
may  terminate  the  payment  plan 
agreement  and  take  such  action  as  may 
be  permitted  under  the  terms  of  the 
mortgage. 

(uij  The  purchaser's  right  to  demand 
payment  of  a  reinstatement  amount 
from  the  mortgagor  may  be  hmited  by 
the  terms  of  the  Loan  Sale  Agreement. 

(3)  Section  221  .Mortgages.  This 
paragraph  (cj(3)  explains  how  a 
purchaser  (or  a  servicer  of  a  purchased 
mortgage)  must  service  a  mortgage 
assigned  to  HLFD  under  section  221(g)(4) 
of  the  National  Housing  Act. 


(i)  Current  section  221(g)(4)  mortgage 
loans.  Section  221(g)(4)  mortgage  loans 
that  are  current  as  of  the  closing  date  are 
not  subject  to  the  servicing  requirements 
set  forth  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section. 

(ii)  Defaulted  section  221(g)(4j 
mortgage  loans.  With  respect  to  any 
section  221(g)(4)  mortgage  loan  as  to 
which  a  payment  default  has  occurred, 
and  as  to  which  HUD,  as  of  the  closing 
date,  was  providing  or  had  agreed  to 
provide  forbearance  relief,  the  purchaser 
must  continue  to  provide  forbearance 
relief  and  must  service  such  mortgage 
loans  as  set  forth  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  section. 

(d)  Section  235  mortgage  loans — (1) 
Assistance  payments  contract.  If,  prior 
to  the  mortgage  loan  sale,  the  assistance 
payments  contract  has  not  been 
previously  terminated  under  24  CFR 
235.375(a),  the  contract  will  terminate 
as  to  each  mortgage  loan  upon  the  sale 
of  the  mortgage  loan.  The  purchasing 
mortgagee  will  therefore  not  receive  any 
assistance  payments  on  behalf  of  the 
mortgagor  for  any  Section  235  mortgage 
loan  sold. 

(2)  Reduction  in  interest  rates.  For  a 
Section  235  mortgage  loan  that  was 
accompanied  by  an  assistance  payments 
contract  that  was  still  in  effect  on  the 
date  of  the  sale,  the  Secretary  will 
reduce  the  interest  rate  on  the  mortgage 
loan  to  a  rate  to  be  determined  by  the 
Secretary. 

Dated:  December  17.  1996. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

[FR  Doc.  97-1647  Filed  1-23-97;  8:45  am] 
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..1695 
..1695 

..2323 
..2323 
..2547 

..2547 
..2547 


2473 .2547 

2634 .2048 

7  CFR 

2 1031 

33 1032 

51 2891,  2896 

210 889 

226 889 

300 593 

319 593 

457 2007 

729 2719 

906 3603 

925 .2547 

929 915 


932 

1239  2549 

944 

1239 

959 

916 

982 

1035 

985 

997 

1246 

1249 

998 

1249 

901 

1249 

1 1  1 

918 

1049 

1079 

918 

918 

1124 

1 

1205 

1659 

lA-'g 

3195 

•i-  A 

3197 

1499 

^719 

Proposed  Ruies: 

400 

.2052 

40"l 

333 

41' 

.2055 

4^ 

.2059 

443 

48 

44j 

338 

457 

48.  333 

906 

.55 

985  

942 

8^  R 

Proposed  Rules: 
1   

444 

3 

444 

103 

444 

204 

444 

207 

444 

208 

444 

209   

444 

211 

444 

212 

444 

213 

444 

214 

444 

216 

444 

217 

444 

221 

444 

223 

444 

232 

444 

233 

444 

234 „ 

444 

235 

444 

23'" 

444 

237 

444 

238 

444 

239    

444 

240  

444 

241 

444 

242 

444 

243 

444 

244 

444 

245 

444 

246 

444 

248 

249  

444 

444 

251 

444 

252 

444 
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253 444 

274a 444 

286 444 

287 444 

299 444 

316 444 

318 444 

329 444 

3CFR 

78 2550 

91 3445 

160 597 

161 597 

304 2551 

308 2551 

310 2551 

320 2551 

327 2551 

381 2551 

416 2551 

417 2561 

r»ropo«»d  RulAK 

78 1406 

160 1817 

161 1817 

200 1845 

10CFR 

150 1662 

170 1662 

1045 2252 

12CFR 

19 3199 

203 3603 

932 4 

PTOpoi»d  Huft: 

202 56 

205 i 3242 

213 62 

225 2622 

13CFR 

120 301 

Propoi«d  Rutes: 

121 2979 

125 2979 

14CFR 

25 ■!8i7 

39. .JO,  15,  302,  304,  307,  600, 
602,  604.  1038,  1039,  1041. 

1044,  1275,  1277,  1278. 

1383,  2007.  2009,  2552. 

2898.  3200,  3204,  3209, 

3446,  3448,  3449.  3451. 

3739 

71 309,  607,  608,  609,  1046, 

1047,  1048,  1827,  i828. 

2265,  2899,  3604,  3605, 
3606,  3607,  3608 

91 1192 

93 2445 

97 1049,  1060,  1051,  2445, 

3452,  3454,  3456 

119 1192 

12' 1192,  3739 

135 1192,  3739 

382 16 

PropOMd  Rutos: 

39 343,  945,  947,  949,  951, 

1061,  1298,  1299,  1695. 

1859,  1861,  1864,  1866, 


2324.  2981,  2982 

71 70,  347,  348,  1063.  1064. 

1065.  1066.  1067.  1068, 

1069,  1070.  1071,  1072. 

1073,  1698,  1699.  3629, 

3630,3631,3632 

107 <024 

108 1024 

15CFR 

801 „ 1 666 

902 _ 1829 

16CFR 

Proposed  Rul«s: 

1210 2327 

17CFR 

200 520,  1 384 

228  520 

229 520 

230 520 

240 520,  1279,  1386 

242  520 

Propoacd  Rutos: 

Ch.  II 1301 

1 2334 

228 „ 3162 

229   „ 3152 

230 31 52 

239 3152 

240 2633 

18CFR 

33 1281 

34 1281 

35 .....1281 

36 1281 

37 610 

292 1281 

300 1281 

1314 920 

PrapoMd  Rul««: 

284    1073 

19CFR 

Proposad  Rules: 

7 3082 

10 3082 

145 3082 

173 3082 

174 „ 3082 

181 3082 

191 3082 

20CFR 

415 309.  '053 

Proposed  Rules: 

404 349   362 

416 362,  3633 

502 2644 

640 2544 

650 2544 

718 3338 

722 3338 

725 33.38 

726 3338 

727 3338 

21  CFR 

5 923,  2564 

101 .2218.3684 

111 2218 

'65 2266 

175 2011 


178 .2011,2014 

310 2218 

529 611 

579 611 

872 2900 

Propoaed  Rules: 

101 3635 

589 552 

812 953 

1301 1024,  2064 

1304 1024,2064 

22  CFR 

42 613 

228 314 

23  CFR 

656 1364 

Proposed  Rules: 

665 691 

24  CFR 

291 3766 

3282 3456 

Proposed  Rules: 

100 2000 

25  CFR 

151 1057 

26  CFR 

1 17,  361,  615,  923,  2267, 

2275,  3458 

31 22 

53 25 

602 22,  923,2275 

Proposed  Rules: 

Ch.  1 3563 

1 71,72,  77,81,694,955, 

1700.  1701,  1702,2064. 

2068.  2335,  2336,  2633, 
3244 

63 84 

301 77,  955,  2068 

602 81 

27  CFR 

56 1386 

28  CFR 

9 -....314 

16 2903 

29  CFR 

102 1361,  1668 

1910 1494 

1915 1494 

1926 1494 

1962 2558 

4044 2016 

Proposed  Rules: 

Ch.  XXV 3563 

30  CFR 

935 1668 

4044 2016 

Proposed  Rules: 

206 3742 

208 3742 

902 1074 

926 ^408 

935 3491 

31  CFR 

Ch.  V 2903 


354 621 

356 846 

357 26 

560 1832 

Proposed  Rules: 

103 3249 

32  CFR 

57 2565 

150 2017 

199 625,3739 

220 941 

813 631 

818 631 

844 631 

33  CFR 

100 3608 

117 3461,3462 

154 3610 

156 3610 

157 1622,3463 

Proposed  Rules: 

117 3636 

36  CFR 

7 2579 

38  CFR 

36 3610 

Proposed  Rules: 

21 1075,  1303 

39  CFR 

20 1674 

60 631,638 

111 645 

40  CFR 

1 1832 

2 1832 

21 1832 

22 1832 

52 646,648,  1150,  1187, 

2305,  2581 ,  2585,  2587, 

2591,2593,2597,2910, 

2915,2916.3211,3215, 

3216,  3220 

60 1832 

61 1832 

62 1832 

63 1835,2722 

70 1387 

76 3463 

81 5297,3611 

82 2310,  3613 

147 1832 

180..... 1284,  1288 

261 1678 

262 1832 

268 1992 

272 1832 

281 3611 

282 3612 

435 1681 

707 1832 

763 1832 

799 2607 

Proposed  Rules: 

51 210 

52 695,  1420,  2633,  2634, 

2635,  2636,  2984,  3252, 
32530,  3254 

53 2068 

58 2068 
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60 960,  1868 

63 960,  1869,2074 

81 2536 

89 200 

194 2988,2989 

260 960 

261 960 

264 960 

265 960 

266 960 

270 960 

271 960 

372 365,366 

721 1305 

41  CFR 

Ch.  101 2022 

101-20 1057 

101-38 322 

42  CFR 

413 26 

435 1682 

Proposed  Rules: 

Ch.  IV 3563 

43  CFR 

10 1820 

Proposed  Rules: 

2800 2636 

2920 2636 

3100 1705 

4100 2636 

4300 2636 

4700 2636 

5460 2636 

5510 2636 

8200 2636 

8340 2636 

8350 .2636 

8360 2636 

8370 2636 

8560 2636 

9210 2636 

9260 2636 

44  CFR 

64 1685,  1688 

65 3223.  3226 

67 3228 

Proposed  Rules: 

67 2989,  3226 


45  CFR 

1311 1399 

46  CFR 

8 3335 

31 3335 

71 3335 

91 3335 

107 3335 

572 328 

47  CFR 

1 3223 

24 653 

32 2918 

51 662 

53 2918,  2927 

73 329,  664,  2611,  2969 

90 2027 

Proposed  Rules: 

Ch.  1 3638 

22 696 

26 696 

53 2991 

61 1423 

69 2636 

73 84.  372.373,  1871,  2639, 

2996,  3653,  3654 

48  CFR 

Ch.  1 224,275 

1  226,233,271 

2 256 

3 226,233 

4 226,233,257 

5 261,262,271 

6 233,256,262 

8 233 

9 226,233,266 

11 262 

12 226,233,257,262 

13 262 

14 226,  233,261,271 

15 226,256,257,261 

16 233,257 

17 261 

19 226,233 

23 233 

24 256 

25 257,261.267,  268 

27 233,261 


29 233 

31  233.  257.  269 

32 233 

33 226.270 

36 233,  271 

37 226,  233 

39 273 

42 233.  274 

43 226 

45 233 

46 257 

47 233 

49 233 

52 226,  233,  257,  261,  273 

53 226,233 

203 2611 

515 2611.  2612 

216 1058,  1817 

219 2612 

225 2612,2615.2616,  2856, 

2857 

226 2612 

227 26^2 

233 2612 

236 2856,  2857 

239 1058 

252 261 1,  2612,  2616,  2856, 

2857 

904 2310 

906 2310 

908 2310 

915 2310 

923 2310 

925 2310 

945 2310 

952 2310 

970 2310 

1815 3464 

1816 3464 

1852 3464 

1870 3464 

Proposed  Rules: 

225 374 

231 J374 

242 J74 

49  CFR 

1 5617 

27 16 

107 2970 

171  1208,  1217,2970 

172 1217 


173 1208.  1217 

■74 1217 

175 1217 

'76 1217 

177 _ 1217 

180 1208 

192 2618 

232 278 

382 1293 

383 1293 

390 1293 

541 1690 

571  798,  140V  2977 

1002 3487 

"185 2041 

Proposed  Rules: 

Ch.  XI 3492 

^94 2989 

538 375 

571  807.  1077.  2996 

595 „ _ 831 

50  CFR 

•7 666,  1644,  1647    1691. 

2313,  3241,  3616 

36 1838 

227 1296 

229 33 

259 330 

285 331.  3490 

600 3335 

622 689,  1402 

648 1403,  1829,  2619 

649 1403 

660 3335 

679 2043,  2445 

Proposed  Rules: 

17 3263.  3654 

24 2354 

300 382 

600 700.  1306 

622 ,384.  720,  2999 

630 1706 

648 1424.  3496 

660 700 

678 724,  1705,  i872 

679 85,  724,  2719 
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REMINDERS 

The  items  in  this  list  were 
editorialty  comptled  as  an  aid 
to  Fe<Jeral  Register  users, 
inclusion  or  exclusion  from 
this  list  has  no  legal 
significarx^e. 

RULES  GOING  INTO 
EFFECT  TODAY 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 
Discount  points  financed  in 
connection  with  interest 
rate  reduction  refinancing 
loans;  limitation;  put>lished 
1-24-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Wildlife  Habitat  Incentives 
Program;  comments  due 
by  1-27-97;  published  12- 
13-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Fresh  market  tomatoes; 
comments  due  by  ^-2'^ 
97.  published  12-30-95 

AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 

Wildlife  Habrtat  Incentives 
Program;  comments  due  by 
1-27-97,  published  12-13-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  caonservation  and 
management: 
Alaska;  fisheries  o' 
Exclusive  Ecorx)mic  Zone- 
Alaska  scailop;  comments 
due  by  1-30-97. 
published  1-15-97 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic  Zone- 
Bering  Sea  arxl  Aleutian 
Islands  groundfish; 
comments  due  by  1-31- 
97,  published  12-2-96 
Caribbean,  Guff,  and  South 
AtlantK:  fisheries- 


South  Atlantic  Fishery 
Management  Council; 
heanng,  comments  due 
by  1-27-97,  published 
1-21-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Contract  markets: 
Contract  ma.'Ket  rule  review 
procedures,  comments 
due  by  1-31-97,  published 
1-15-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act 
Acid  ram  program— 
Contiuous  emission 
monitor'ng;  excess 
emissions:  appeal 
procedures,  comments 
due  by  1-27-97; 
published  12-27-96 
Pesticides:  tolerances  in  food, 
animai  feeds,  and  raw 
agricultural  commodities 
Metolachlor;  comments  due 
by  ■'-28-97:  published  '1- 
29-96 
Solid  wastes 
Beverage  containers  and 
resource  recovery 
facilities,  management 
guidelines- 
Federal  regulatory  reform; 
CFR  Parts  renxived, 
comments  due  by  ^-30- 
97.  published  '2-31-96 
Federal  regulator,  review, 
comments  due  by  1-30- 
97,  published  "2-31-96 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 

Nationai  priorities  list 
update:  comments  due 
by  1-29-97    published 
12-30-96 

North  Dakota,  comments 
due  Dv  1-27-97, 
published  12-26-96 
Toxic  substances 
Testing  requirements- 
Pharmacokinetics  studies; 
comments  due  by  i-31- 
97,  puDiiShed  10-* 8-96 
FARM  CREDIT 
ADMINISTRATION 
Federal  regulatory  reform; 
comments  due  by  1-31-97; 
DuWished  '2-20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Telecommunications  Ac1  of 
1996,  impiementatior, 

Common  car'ier  services- 
National  Exchange  Carrier 
Association.  Inc  ,  Board 
of  Directors,  changes  to 


make  Board  more 
representative  of 
telecommunications 
industry;  comments  due 
by  1-27-97;  published 
1-17-97 

FEDERAL  ELECTION 
COMMISSION 

Reports  by  pclicital 
committees: 
Best  efforts;  S200-I- 

contributors  identification; 

comment  period  extended; 

comments  due  by  1-31- 

97;  published  12-30-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 

system: 

Community  support 
requirements;  comments 
due  by  1-27-97;  published 
1 1  -27-96 

FEDERAL  RESERVE 
SYSTEM 

Equal  credit  opportunity 

(Regulation  B): 

Creditor  compliance  with 
Equal  Credit  Opportunity 
Act;  legal  privilege  for 
information;  comments 
due  by  1-31-97;  published 
1-2-97 

Secunties  credit  transactions 
(Regulations  G,  T.  and  U): 
comments  due  by  1-31-97; 
putDlished  12-23-96 
Truth  in  lending  (Regulation 
Z): 

improvement  of  disclosures; 
comments  due  by  1-30- 
97;  published  12-31-96 
FEDERAL  TRADE 
COMMISSION 
Industry  guides: 
Feather  and  down  products; 
comments  due  by  1-28- 
97;  published  10-28-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Medicare  payment 
suspension  charges  and 
determination  of  allowable 
interest  expenses; 
comments  due  by  1-31- 
97;  published  12-2-96 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  National  Mortgage 
Association  (Fannie  Mae) 
and  Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac): 
Book-entry  procedures; 
securities  issuance, 
recordation,  arxj  transfer; 
comments  due  by  1-31- 
97;  published  12-2-96 


Noncitizens;  financial 
assistance  restrictions; 
comments  due  by  1-28-97; 
published  11-29-96 
Correction;  comments  due 

by  1-28-97;  published  12- 

6-96 

Put)lic  and  Indian  housing: 
Certificate  and  voucher 
programs  (Section  8)- 

Management  assessment 
program;  comments  due 
by  1-31-97;  published 
12-2-96 
Real  Estate  Settlement 
Procedures  Act; 
Improvemerfl  of  disclosures; 
comments  due  by  1-30- 
97;  published  12-31-96 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abarxjoned  mine  land 
reclamation  plan 
sut)missions: 

Iowa;  comments  due  by  1- 
27-97;  published  12-26-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Execepted  service: 
Schedule  A  auttiority  for 
temporary  organizations; 
comments  due  by  1-31- 
97;  published  12-2-96 

POSTAL  RATE  COMMISSION 

Practice  arxJ  procedure: 
Omnibus  rate  proceeding- 
Cost  attribution  methods 
and  rate  design 
principles;  comments 
due  by  1-31-97; 
published  12-24-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Practice  and  procedure: 
Regulatory  Flexibility  Act; 
list;  comments  due  by  1- 
31-97;  published  1-9-97 

TRANSPORTATION 
DEPARTMENT 

Air  travel;  nondiscrimination  on 
basis  of  handicap: 
Seating  accommodations 
and  collapsible  electric 
wheelchair  stowage; 
comments  due  by  1-30- 
97;  published  11-1-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Avions  Pierre  Robin; 

comments  due  by  1-31- 

97;  published  11-13-96 
Boeing;  comments  due  by 

1-29-97;  published  11-29- 

96 
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Mitsubishi;  comments  due 
by  1-27-97;  published  12- 
4-96 

Textron  Lycoming; 
comments  due  by  i-3i- 
97;  published  12-2-96 

Class  C  and  Class  D 
airspace;  comments  due  by 
1-29-97;  published  12-9-96 

Class  D  airspace;  comments 
due  by  1-30-97;  published 
12-24-96 


Class  E  airspace;  comments 
due  by  1-28-97;  published 
12-16-96 

Con-ection;  comments  due 
by  1-27-97;  published  12- 
16-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards; 


Occupant  crash  protectioo- 

Smart  air  bags,  vehicles 
without;  waming  latjels, 
manual  cutoff  switches, 
etc..  coaectton; 

comments  due  by  i-27- 
97.  published  i2-ii-96 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Fe«»s  assesment;  national  and 
District  of  Columbia  banks: 


Non-lead  tanks;  lower 
assessments:  comments 
due  by  '-3i-97.  potjfished 
12-2-96 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Economic  Growth  and 
Regulatory  Paperwork 
Reduction  Act. 
■  iptementation;  comments 
ijue  by  '-27-97,  puljlished 
11-27-96 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  ReguJations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  Scunple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


*6173 

I I   YIjO,  please  send  me  the  tollowing: 


Charge  your  order.  iiMI^ 
It's  Easy!  SHE 


VISA 


To  fax  your  orders  (202)-512-2250 


copies  o(  Th«  Federal  Register  ■  What  it  i«  and  How  To  Use  it,  at  J7.00  p«r  copy  Stock  No.  069-000-00044-4 


UMI 


The  total  cost  of  m>  order  is  $ Intcrnati.'nal  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I I  VISA  or  MasterCard  Account 


fCompam  or  Personal  Namei 


I  Additional  addrcsiattention  liael 


(Street  address) 


(City,  State,  ZIP  Codei 


(Daytime  phone  including  area  codel 


(Purchase  Order  No  ) 


(Please  lype  or  print) 


-n 


1             i                 !         1         1    I 

'                i                      1           !           1      i 

(Credit  card  expiration  date)               Thank  you  for 

your  order! 

(Authonzing  Signature) 


iRn    1-931 


^ES     NO 


May  we  make  vow  name/address  available  to  other  mailers? 


Mail  To:     New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the  ^ 
Federal  Register  without  reading  the      '^ 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  In  tfie  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
S27  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  CTOss-references, 
S25  per  year 
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This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements,  it  contains  the 
full  text  of  the  President's  pubUc 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidentiai  materials  released  tiy  the 
White  House. 


The  Weekly  Compilation  carnes  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 
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Register,  National  Archives  ar>d 
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